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1017-90 
1018-92 
1018-93 
1018-94 
1018 -96 
1018-97 
1019-98 
1019- 1 
1019- 3 
1M19- 4 
1019- 5 
10620- 6 
1020-10 
1020-11 
1021-13 
1021-14 
1021-15 
1021-16 
1021-17 
1022-18 
1022-19 


Sec. 


61 C.J.|" 37 Cye 


Page Note 
1026-52 
1026-53 
1026-54 
1026-55 
1027-56 
1028-57 
1028-58 
1€28-59 
1028-60 
1028-61 


ee a ae 


a a Ee Ls ee ee ee ee ee ee ey es 


a 


—: 


cn 


oa 


37 Cyc 
Page Note 
1047-73 
1047-74 
1047-75 
1048-77 
1048-78 
1048-79 
1048-80 
1048-81 
1048 82 
1048-83 
1049-84 
1049-86 
1049-88 
1049-89 
1049-90 
1050-91 
1050-92 
1050-93 
1050-94 
1050-95. 
1050-96 
1050-97 
1050-98 
1050-99 
1051- 1 


“ 1051- 2 


1051- 3 
1051- 4 
1051- 5 
1051- 6 . 
1052- 7 
1052- 8 
1052- 9 
1052-10 
1052-11 


(FS 
61 C.J. 


Sec. 


CYC-CORPUS JURIS PARALLEL REFERENCE TABLE 


TAXATION—Continued 


37Gye ‘BLOS\ si0ye ‘Giea| B1Cye “CICS, 
Page Note Sec. |Page Note Sec. |Page Note Sec. 
1064-78 909 | 1079-96 1004 | 1101- 7. _ 1033 
1064-79 909 | 1079-97 1287 | 1101- 8 1033 
1065-80 909 | 1080-98 1005 | 1101-9 1033 
1065-81 910 | 1081-99 1005 | 1101-10 1033 
1065-82 910 | 1081-1 1005 | 1101-11 1084 
1065-83 911 | 1081- 2 1005 | 1102-12 1034 
1065-85, 915- | 1081- 3 1005 | 1102-13 1034 
1065-86 915 | 1081- 4 1005 | 1102-14 1035 
1065-87 915 | 1081- 5 1145 | 1102-15 1035 
1065 88 915 | 1081- 6 1006 | 1102-16 1035 
1065-89: 915 | 1081- 7 1006 | 1102-17 1035 
1065-90 915 | 1081- 8 1006 | 1103-18 1035 
1065-92 915 | 1082- 9 1017 | 1103-19 1035 
1065-93 915 | 1082-10 1007 | 1103-21 1036 
1065-94 915 | 1082-11 1060 | 1103-22 1086 
1066-95 901 | 1083-14 1007 | 1108-23 1036 
1066-96 1307 | 1083-15 1008 | 1104-25 1037 
1066-97 916 | 1083-16 1008 | 1104-26 1037 
1066-99 874 | 1083-17 1008 | 1104-27 1087, 1069 
1066- 1 809 | 1084-20 1010 | 1104-28 1038 
1066- 2 919 | 1084 21 1010 “} 1104-29 1038 
1067- 3 900 | 1084-22 1010 | 1104-30 1038 
1067— 4 900 | 1084-23 1010 | 1105-31 1038 
1067- 6 996 | 1084-24 1010 | 1105-32 1038 
1067- 7 991 | 1085-26 1009 | 1105-33 1038 
1068- 8 908 | 108%-27 1009 | 1105-34 1038 
1068- 9 1003 | 1085-28 1009 | 1105-35 1039 
1068-11 998 | 1085-29 1009 | 1105-36 1039 
1068-12 921 | 1085-30 1009 | 1105-37 1039 
1068-13 921 | 1086-31 1009 | 1105-38 1039 
1069-14 921 | 1086 32 1005 | 1105-39. 1039 
1069-15 759 | 1086-33 1011 | 110640 1040 
1069-16 759 | 1086-34 1011 | 1106-41 1040 
1069-18 759 | 1086-35 928 | 1106-42 1040 
1069-20 760 | 1086-36 1011 | 1106-43 1042 
1070-22 917 | 1086 37 1011 | 1106-44 999 
1070-23 917 | 1086-38 928 | 1106-45 1042 
1070-24 911 | 1086-39 1012 | 1107-46 1043 
1070-25 1266 | 1086-40 1012 | 1107-47 1022 
1071-26 917 -| 1086-41 929 | 1107-48 1043 
1071-27 917 | 1087-42 1013 | 1107-50 1048 
1071-28 917 | 1087-43 - 4013 | 1107-51 1043 
1071-29 . 1402 | 1087-45 1¢15 | 1107-52 1044 
1071-31 920 | 1087-46 1015 | 1107-53 1044 
4072 32 920 | 1088-47 1015 | 1107-54 1121 
1072-33 920 | 1088-48 1015 | 1107-55 1044 
1072-34 $13 | 1088-49 1015 | 1107-56 1045 
1072-35 913 | 1088-50 1015 | 1107-57 1045 
1072-36 910 | 1088-51 1017 ‘| 1107-58 1045 
1072-37 914 | 1089-52 1017 | 1108-59 1045 
1073-38 914 | 1090-53 1017 | 1108-60 1045 
1073-39 914 | 1090-54 1017 | 1108-61 1046 
1073-41 922 | 1090-55 1025 | 1108-62 1047 
1073-42 924 | 1090-56 770 | 1109-63 1047 
1073 -44 936 | 1090 57 1018 | 1169-64 1047 
1074-46 926 | 1090-58 4018 | 1110-65 1047 
1074-47 933 | 1090-59 . 1017 ‘| 1110-66 1047 
1074-48 938 | 1091-60 1019 | 1110-67 1047 
1074-49 939 | 1091-61 4021 | 1110-68 1052, 1068 
1074-50 937 | 1091-62 1021 | 1110-69 1047 
1074-51 933 | 1091-63 1021 | 1110-70 1048 
1074-52 942 | 1092-64 993 | 1111-71 1049 
1075-53 1015 | 1092-65 g22 | 1111-72 1049 
1075-54 949 | 1093-66 422 | 1111-73 1049 
1075-56 935 | 1093-67 935 | 1111-74 1049 
1075-57 943 | 1053-69 1023 | 1111-75 1076 
1075-60 934 | 1093-70 1254 | 1112-76 1078 
1075-61 9384 | 1093-71 1023 | 1112-77 1076 
1075-62 941 | 1094-73 1020 | 1113-78 1076 
1075-63 941 | 1094-74 1029 | 1113-79 1080 
1075-64 941 | 1094-75 1016 | 1133-80 1080 
1076-65 941 | 1094-76 1016 | 1113-81 1052 
1076-66 941 | 1095-78 1024 | 1114-82 1052 
1076-67 942 | 1095-79 * 4024 «| 1114-83 1052 
1076 68 944 | 1095 80 1025 | 1114-84 1056 
1076-69 944 | 1095-81 1025 | 1115-85 1090 
1076-70 942 | 1095-82 1025 | 1115-86 1059 
1076-71 942 | 1096-83 1025 | 1115-87 1054 
1076-72 $45 | 1096-84 1025 | 1115-88 1061 
1076-73 945 | 1096 85 1025 | 1115-89 1053 
1076-74 963 | 1696-S6 1025 | 1115-90 1089 
1077-75 953 1096-87 1025 1115-91 1092 
1077-76 952 | 1096-88 1025 | 1116-92 1092 
1077-77 959 | 1096-89 1026 | 1116-93 1066 
1077-78 973 | 1097-90 1028 | 1116-94 1066 
1077-79 974 | 1097-91 1028 | 1116-95 1066 
1077-80 975 | 1097-92 1029 | 1116-96 1067 
1077-81 964 | 1097-93 1041 | 1116-97 1064 
1078-82 969 | 1097-94 1076 | 1116-98 1065 
1078-83 964 | 1098-96 103¢ | 1116-99 1067 
1078-84 $70 | 1099-97 1030 | 1117-1 1067 
1078-85: 970 | 1099-98 1031 | 1117- 2 1063 
1078-87 965 | 1100-99 1031 | 1117- 3 1074 
1078-88 966 | 1100-1 1031 | 1117-4 1072 
1078 89 976 | 1100- 2 1031 | 1117-5 1068 
1079-90 984 | 1100- 3 1031 | 1118- 6 1054 
1079-92 985 | 1101- 4 1031 | 1118-7 1072 
1079-93 979 | 1101-5 - 1032 | 1118-8 1072 
1079-95 1004 | 1101- 6 1033 | 1118- 9 1072 


—_—_’ 
37 Cye 


Page Note 
1119-10 
1119-11 
1119-12 
1119-13 
1119-14 
1119-15 
1120-16 
1120-17 
1120-18 
1120-19 
1120-20 
1120-21 
1120-22 
1120-23 
1120-25, 


37% Cyc 
Page Note 
1134-18 
1134-19 
1135-22 
1135-23 
1135-24 
1135-25 
1185-26 
1135-27 
1135-28 
1135-29 © 
1135-30 
1135 31 
1135-32 
1136-33 
1136-34 
1136-35 
1136 36 
1136-37 
1186-338 
1137-39 
1137-40 
1137-41 
1137-42 
1137-43 
1137-44 
1137-45 
ai 
138, 

esas 
1188-49 
1138- 2 
1139- 3 
1139- 4 
1139+ 6 
1140- 8 
1140- 9 
1140-12 
1140-13 
1140-14 
1141-15, 
1141-16 
1141-17 
1141-18 
1141-19 
1141-20 
1141-21 
1142 -22 
1142-23 
1143-24 
1143-25 
1143-27 
1144 28 
1144-29 
1144-31 
1144-282 
1144-33 
1145 34 
1145-35 
1145-36 
1145-37 
1145-38 
1145-39 
1145-40 
1145-41. 
1146-42 
1146-43 
1146 -44 
1146-45 
1147-46 
1147-47 
1147-48 
1147-49 
1148-50 
1148-51 
1148-53 
1148-54 
1149-57 
1149-58 
1149-59 
1149-60 
1149-61 
1149-63 
1149-64 
1149-65 
1149-66 
1149-67 
1149 69 
1150-71 
1150-72 
1150-73 
1150-74 
1150-75 
1150-76 
1150-77 
1150-78 
1150-80 
1151.82 
1151-83 
1151-84 


XXV1 

eS 

37 Cyc 61 C.J. 

Page Note Sec. 
1151-85 1225 
1151-86 1225 
1152-87 1225, 
1152-89 1226 
1152-90 1226 
1152-91 1226 
1152-92 1226 
1152-93 1226 
1152-94 1227 
1152-95 1227 
1152-96 1226 
1153-97 1227 
1153-99 1227 
1153- 1 1227 
1153- 2 1227 
1154-3 Vend. &P. 
1154 4 Landl. & T. 
§ 753 
1154- 5 1227 
1154- 6 1227 
1154— 7 1228 
1155- 8 1228 
1155- 9 1228 
1155-10 1228 
1155-11 1229 
1156-12 1229 
1156-13 1229 
1156-14 1230 
1156-15 1230 
1156-16 1230 
1156-17 1231 
1156-18 1231 
1156-19 1231 
1157-20 1231 
1157-21 1232 
1157-22 1232 
1158-24 1233 
1158-25 1233 
1158-26 1234 
1158-27 1234 
1158-28 1234 
1159-29 1234 
1159-30 1234 
1159-31 1235 
1159-32 1235 
1159-33 1235 
1160-34 1235 
1160-35 1235 
1160-36 © 1235 
1160-37 1235 
1160-39 1236 
1160-40 1236 
1160-41 1236 
1160-42 1236 
1160-43 1237 
1161-44 1237 
1161-45 1237 
1161-46 1237 
1161-47 1244 
1161-48 1238 
1162-49 1238 
1162-50 1238 
1162-51 1239 
1162-52 1239 
1162-53 1240 
1162-54 1240 
1162-55 1240 
1162-56 1241 
1163-57 1241 
1163-58 1241 
1163-59 1241 
1164-60: 1240 
1164-61 1240 
1164-62 - 1242 
1164-63 1242 
1164-64 1242 
1164-65 1237 
1164-66 1243 
1164-68 1244 
1164-69 1244 
1165-70 1244 
1165-71 1244 
1165-72 2218 
1165-73 2718 
1166-75 2219 
1166-77 2225 
1166-79 1245 
1167-81 1246 
1167-82 1246 
1167-83 1246 
1167-84 1246 
1167-85 1246 
1167-86 1247 
1167-87 1247 
1168-88 1247 
1168-89 1247 
1168-90 1247 
1168-91 1248 
1168-92 1248 


CYC-CORPUS JURIS PARALLEL REFERENCE TABLE 


(ESS 

37 Cye 61 C.J. 

Page Note Sec. 
1169-93 1248 
1169-95 1250 
1169-96 1250 
1169-98 1249 
1169-99 1249 
1169- 1 1249 
1169- 2 1249 
1169- 4 1248 
1169- 5 1251 
1170- 6 1251 
1170- 7 1251 
1170- 8 1251 
1170- 9 1251 
1171-11 1253 
1171-12 1253 
1171-13 1253 
1171-14 1253 
1171-15 1253 
1171-16 1253 
1172-17 1254 
1172-18 1254 
1172-19 1254 
1172-20 1254 
1172-21 1254 
1172-22 1254 
1173-28 1255 
1173-24 1255 
1173-25 1255 
1173-26 1255 
1173-27 1256 
1174-28 1256 
1174-29 1257 
1174-30 1257 
1174-31 Mand. § 436 
1174-33 1257 
1174-34 Mand. § 436 
1174-35 1257 
1174-36 1257 
1174-37 1257 
1174-88 1257 
1175-39 1258 
1175-40 1258 
1175-41 1258 
1176-42 1259 
1176-43 1260 
1176-44 1260 
1177-45 1261 
1177-46 1261 
1177-47 1261 
1177-48 1261 
1177-49 1261 
1177-50 1261 
1177-51 1262 
1177-52 1262 
1178-53 1262 
1178-54 1263 
1179-55 1263 
1179-57 1264 
1179-58 1264 
1179-59 1264 
1179-60 1264 
1180-61 1264 
1180-62 1264 
1180-65 1264 
1180-66 1270 
1181-67 1270 
1181-68 1270 
1181-69 1270 
1181-70 1265 
1181-71 1265 
1182-72 1266 
1182-73 1266 
1183-74 1269 
1188-75 1266 
1183-76 1266 
1183-77 1267 
1183-78 * 1267 
1184-79 . 41272 
1184-80 1271 
1184-81 1271 
1185-82 1273 
1185-83 1273 
1185-84 1273 
1185-85 1273 
1185-86 1274 
1185-88 1274 
1185-90 1275 
1185-92 1275 
1186-93 1277 
1186-94 1277 
1186-95 1277 
1187-96 1277 
1187-97 1278 
1187-98 1278 
1187-99 1278 
1187- 1 1279 
1187- 2 1279 
1188- 3 1279 
1188- 4 1279 


TAXATION— Continued 


\ 


37 Cye 61 C.J.| 37 Cye 
Page Note Sec. |Page Note 
1188- 5 1279 =| 1202-10 
1188- 6 1280 1202-11 
1188- 7 1280 | 1202-12 
1188- 8 1280 1203-13 
1189- 9 1280 | 1203-14 
1189-10 1281 1203-15 
1189-11 1283 | 1203-16 
1189-12 1283 | 1203-17 
1190-13 1283 1203-18 
1190-14 1283 1203-19 
1190-15 1284 1204-20 
1190-16 1287 1204-21 
1190-17 1287 1204-22 
1190-18 1287 1204-23 
1190-19 1287 | 1204-24 
1190-20 1287 1204-25 
1190-21 1290 1204-26 
1191-22 1290 1204-27 
1191-23 1292 |. 1204-28 
1191-24 1290 1205-29 
1191-26 1291 1205-31 
1191-29 1292 1205-32 
1191-30 4292 | 4905-33 
1191-31 1293 | 1205-34 
1191-32 1283 | 1205-35 
1191-33 1293 | 1206-36 
1192-34 1294 | 1206-37 
1192-35 1294 | 1206-38 
1192-36 1294 | 1206-39 
1192-387 1298 | 1206-40 
1192-38 1298 | 1907-41 
1192-39 1298 | 1207-42 
1192-40 1295 | 1207-43 
1193-41 "1297 =| 1207-44 
1193-42 1295 1207-45 
1193-43 1305. 1207-46 
1193-44 1295 1207-47 
1193-45 1295. 1207-48 
1193-46 1295 1207-49 
1193-47 1297 1208-50 
1194-48 1295 1208-51 
1194-49 1296 1208-52 
1194-50 1296 | 1208-53 
1194-51 1296 | 1208-54 
1194-52 1296 | 1908-B5 
1194-54 1299 1209-56 
1194-55 1299 1209-57 
1194-56 1299 | 1209-58 
1195-57 1297 | 1509-59 
1195-58 1297 | 1209-60 
1195-59 1297 1269-61 
1195-60 1297 | 4209-69 
1195-61 1297 121 
1195-62 107 | iat ee 
1195-63 1300 1210-65 
1195-64 1300 | 3910-66 
Ae 8 1300 | 1210-67 
1195-66 1301 | 4910-69 
Lica 1301 | 1210-70 
1196-68 1301 1210-71 
1196-69 1301 1211-72 
a 1301 | 1911-73 
1196-71 1301 1211-74 
1196-72 1301 1211-75 
1196-73 1301 1211-76 
1197-74 1301 1212-77 
1197-75 1302 | 1212-78 
1197-76 1302 1212-79 
1197-77 1302 1212-80 
1197-78 1301 1212-81 
1198-79 1301 1213-82 
1198-80 1301 1213-83 
1198-81 1801 1213-84 
1198-82, 1301 1213-85 
1198-83 1303 | 1213-86 
1199-84 1308. | 1214-87 
1199-85 1303 | 1214-88 
1199-87 1304 | 1214-89 
1199-88 1304 | 1214-90 
1199-89 1304 | 1214-91 
1199-90 1308 1214-92 
‘| 1200-91 1304 | 1214-93 
1200-92 1305 | 1214-94 
1200-93 1305 | 1215-95 
1200-94 1305 | 1215-96 
1200-95 13805 | 1215-97 
1200-96 1306 | 1215-98 
1200-97 1306 | 1215-99 
1201-98 1307 1215-1 
1201-99 1307 | 1215- 2 
1201- 1 1307 | 1215-3 
1201- 2 1308 | 1215- 4 
a 1308 | 1215- 5 
1202- 5 1318 | 1215-6 
1202- 6 1309 1215- 7 
1202-7 Mand. § 431 | 1215-8 
1202- 8 1309 | 1215- 9 
1202- 9 1309 | 1216-10 


“1 Ga|_ 37 C¥e 
Sec. |Page Note 
309 | 1216-11 
1309 | 1216-12 
1310 | 1216-13 
1310 | 1216-14 
1309 | 1216-15 
1310 | 1216-16 
4307 | 1216-17 
4310 | 1216-18 

1310 1216-19 
1310 | 12174 
3311 _ | 1217-21 
311° \} 1217-22 
4311 | 1217-23 
4312 | 1217-24 
1313 1217-25 
1313 1217-26 
1313 1217-27 
1313 og 
1313 — 
1313 1218-31 
1314 1218-32 
1314 1218-33 
1314 1218-34 
1315 1218-35 
1315 1218-36 
1315 1218-37 
1315 1218-38 
1315 1219-39 
1316 1219-40 
i216 | 1219-41 
jzi7_ | 1219-42 
1317 | 1219-48 
1317 1220-44 
1317 | 1220-45 
1318 
Ta road 
1319 | 4901-51 
1319 = 
4319 | 1221-52 
3319 | 1221-54 
130) | 1221-55 
130) | 1222-56 
ia | 122 
1324 | 1599 59 
a 1222-60 
135. | 1222-61 
igop | 1222-62 
1222-63 
1325 | 1999 64 
ae 1222-65 
1222-66 
1325 | 1293-67 
1825 | 1993-68 
1325 | 459369 
1813 | 1228-70 
ee 1223-71 
i 1223-74 
1223-75 
1327 | 1293-76 
1827 | 1298-77 
oH 1223-79 
1223-80 
1328 | 1994-89 
1828 | 1994-93 
1328 | 1294-94 
1224-85 
204. 
1321 ioe 
1321 | 1994-98 
tat 1224-89 
1321 | 1295-92 
1822 | 1225-93 
1822 | 1225-94 
1322 | 1295-95 
oe 1225-96 
4225-97 
1322 | 1225-98 
1323 | 1225-99 
1323 | 1226-1 
ue | ees 
1226- 3 
1328 | 1226-4 
1323 | 1227-5 
1323 | 1227-6 
1329 | 4227-7 
4329 | 1227-8 
1331 | 1227-9 
et | ieee 
1329 | 1227-12 
1332 | 1297-13 
1330 | 1228-14 


pale Mae 
cat 37 Cyc 
Sec. |Page Note 
1330 | 1228-15 
1330. | 1228-16 
1330 | 1228-17 
1330 | 1228-18 
1330 | 1228-19 
1331 | 1228-20 
1331 | 1228-22 
1331 | 1229-24 
1331 | 1229-25 
1331 | 1229-26 
1333 | 1229-27 
1333 aes 
1333 | 1229 
1333 | 1229-31 
1334 | 1229-33 
1334 | 1229-33 
1334 | 1229-34 
1336 | 1230-35 
1336 | 1230-36 
1336 | 1230-37 
1336 | 1230-38 
1337 | 1230-39 
1337 | 1230-40 
1337 | 1230-41 
1337 | 1230-42 
1337 | 1231-43 
1341 | 1231-44 
1341 | 1931-46 
1341 | 1231-47 
1338 | 1231-49 
1338 | 1231-50 
1338 | 1232-51 
1388 | 1232-52 
ace 1232-53 
1232-54 
1339 1232-55 
1339 | 1232-56 
1339 | 1232-57 
1339 | 1232-58 
1339 | 1232-59 
oH 1232-60 
1233-62 
1340 | 1233-63 
1343 | 1233-64 
1343 | 1233-65 
1343 | 1233-66 
1343 | 1233-67 
1343 | 1234-68 
1343 | 1234-69 
a 1234-70 
4234-71 
1343 1234-72 
1343 1234-73 
ee |e 
7 
1342 | 1934-76 
1342 | 4934-77 
1342 | 1234-78 
1342 | 1935-79 
1342 | jo35 99 
1342 1235-81 
1344 | 4935-82 
1351 | 1235-83 
1344 | j235 84 
1344 | 1935 95 
1344 | 1935 96 
1344 | 3935 87 
1344 | 1236-88 
1344 | 1236-89 
1345 | 4936-90 
1345 | 1236-91 
134p | 1236-98 
1236-94 
1345 | 1236-95 
1245 | 1236-96 
1237-98 
1345 | 1937-9 
3348 | oar 
1347 | 1237- 2 
1346 in : 
1347 5 
caer 
1347 — 
1347 = : 
1347 
1348 | 1238- 9 
1348 | 1238-10 
1348 | 1238-11 
1348 | 1238-12 
1349 | 1238-13 
1349 | 1238-14 
1349 | 1238-15 
1349 | 1238-16 
1349 | 1238-17 
4349 | 1238-18 
1349 | 1238-19 
1349 | 1238-20 
1350 | 1288-21 


1389, 


37 Cyc 
Page Note 
1239-22 


1246-83 
1246-84 
1246-85 
1246-87 
_ 1247-88 
1247-89 


SG ER) eae ees 
61 C.J.) 37 Cyc 


Sec. 


CYC-CORPUS JURIS PARALLEL REFERENCE TABLE 


Page Note 
1251-28 
1251-29 
1252-30 


l= 
61 C.J. 
Sec. 
1401 
1401 


1404, 


1406, 2219 


TAXATION— Continued 


CN Ge A ae a 
37 Cyc 61 C.J.) 37 Cye 61C.J.| 37 Cye 
Page Note Sec. | Page Note Sec. | Page Note 
1268-36 1431 | 1283-35 1523 | 1303-44 
1268-37 1431 | 1283-36 1523 | 1303-45 
1268-38 1435 | 1284-40 1522 . | 1303-46 
gee MS ee | Bet 
1269-40 1435 | 12 
1269-41 1435 | 1284-43 1522 | 1308-50 
1269-42 1435 | 1284-44 1522 | 1308-51 
1269-43 1436 | 1284-46 1522 | 1304-53 
1269-44 1436 | 1285-47 1522 | 1304-54 
1270-45 1436 | 1285-48 1522 | 1304-55 
1270-46 1436 ees De 1304-56 
1270-47 1437 0 1304-57 
1270-48 1437 | 1286-51 1525 | 1304-58 
1270-49 1437 | 1286-52 1525 | 1305-59 
1270-50 1437 von ue 1305-60 
270-51 1443 — 1305-61 
ionees 1444 eee eae 1305-62 
53 1444 i 1306-63 
iprcea 1444 | 1287-57 1526 | 1306-64 
1271-55 1441 tones ba ene 
ae 1590 a 1306- 
rer 1439 | 1288-60 1527 | 1306-67 
1272-58 1439 | 1288-61 1527 | 1306-68 
1272-59 1439 tare i 1306-69 
1272-60 1439 es 1306-70 
1289-64 1529 1306-71 
1272-61 1440 
Sec 1289-65 1530 | 1306-72 
oe ee mee 1290-66 1530 1307-73 
1273-64 1416 | 1290-67 1531 | 1307-74 
1273-65 1416 | 1290-68 1531 | 1307-75 
1273-66 1445 | 1290-70 1532 | 1307-76 
1273-67 1445 1290-71 1532 1208-77 
1274-68 1445 | 1290-72 1532 | 1308-78 
1274-69 Te erent 1533 | 1308-79 
= 33 | 1308-80 
es 16 | 1291-75 1533 | 1303-81 
1974-73 1417 | 1291-76 1534 | 1309-82 
1274-73 Iai sean 1534 | 1309-83 
1274-74 fagt || Jeers 1535 | 1309-84 
{274-15 1449 1292-80 kb ie 1309-85 
1275-76 1449 36 1310-86 
1292-81 1539) 1310-87 
gl 18> | 1202-83 1536 | 1310-88 
1215-79 diet) sonar 138 | 1510-89 
3-85 1310-90 
10 80 1458 | 1293-86 b6e7 tl eeae a 
1276-82 1449 | 49 ee 1538 | 1310-92 
Ee } | 1293-89 5 10{ 
1276-83 pat 1293-90 1598 ae a 
1276-84 1456 1294-91 1540 «| selpee 
Ah as i 1294-02 1540 | 7310-96 
> 1294-93 1541 Ae 
rs; Me USB | aia 
=. 1294-95 541 e 
eee 1460 | 1294-96 fete | 
1277-90 1464 | 3594-97 ea ela o 
peel 1464 | 1295-98 1541 | 4341-3 
br93 fase | 1295-99 Weal | sir 4 
Ses 1295- 1 941_ 
1277-94 1466 | 1296-2 148 Thane 
1277-95 1466 | 4996-9 ie Tl 
1278-96 1466 1296- 4 1545 teil 8 
1218-98 ues | 1298 8 tag | 1312-9 
F 1296- 
Se 1468 | 1297-7 a546"etete Ae 
1297- 8 1546 
1278- 2 1473 | 1297-9 146 ae 
1278- 3 1473 1297-10 1546 ao Ts 
1278- 4 1473 | 4297-11 1547 | 3949 45 
ee Sate ce 
1298-13 2 
1279- 7 1487 | 1998-14 1548 eee 
1279- 8 1487 1798-15 1548 1312-20 
1279- 9 1487 | 1298-16 1548 tao 15 on 
1279-10 1482 1298-17 1550 1313-92 
1279-11 1483 | 1299-18 1549 | 3313 99 
1279-12 1482 | 1299-19 1549 Eran 
1279-13 1484 1300-20 1549 1313-95 
1279-15 = 1300-21 ee ley 
1279-16 482 | 1300-22 1549 
1280-17 1484 | 1300-23 1549 cee 
1280-18 1484 | 1300-24 58) | eo ia- 05 
1280-19 1514 | 1300-25 1588 | ota 30 
1280-20 1516 | 1300-26 1553 
1280-21 1516 | 1301-27 1553 | 1814-31 
1280-22 1516 | 1301-28 1557 | 1814-32 
1281-23 1516 | 1301-29 1553 | 1315-33 
1281-24 1517 1301-30 1553 eb 
1281-25 Mun. Corp. 1301-31 
§ 4485 | 1301-32 1556 | 1315-36 
1281-26 1521 | 1301-33 1556 | 1315-37 
1281-27 1519 | 1301-34 1556 | 1315-38 
1282-28 4519 | 1301-35 1561 | 1315-39 
1282-29 1520 | 1301-36 1561 | 1315-40 
1282-30 1520 | 1302-37 1559 | 1315-41 
1282-31 1520 1558 | 1315-42 
1282-32 1520 | 1302-41 1576 | 1316-43 
1282-33 1520 | 1303-42 1576 | 1316-44 
1282-34 1520 | 1303-43 1562 | 1316-45 


ee 
61 C.J. 
Sec. 
1562 
1563 


1325-17 
1325-18 
1326-21 
1326-24 
1326-25 
1326-26 
1326-27 
1327-28 
1327-29 
1327-39 
1327-33 
1327-34 
1327-35 
1327-36 
1328-37 
1328-38 
1328-40 
1328-41 
1329-42 
1329-43 
1329-44 
1329-45 
1330-46 
1330-48 
1330-49 
1330-50 
1331-51 
1331-52 
1331-53 
1331-54 


XXVil11 

pee 

37.Cye 61 C.J. 
Page Note Sec. 
1331-55 1597 
1331-56 1598 
1832-57 1598 
1332-58 1598 
1332-59 1598 
1382-60 1599 
1833 -61 1599 
1383-62 1599 
1333-63 1599 
1333-65 1599 
1334-66 1600 
1834-67 1600 
1884-68 16% 
1334-69 1601 
1334-70 1601 
1335-71 1601 
1335-72 1691 
1335-73 1601 
1885-74 1691 
1335-75 1601 
1836-77 1602 
1336-78 1602 
1836-79 1602 
1336-80 1602 
1836-81 1603 
1337-82 1603 
1337-83 1693 
1337-84 1603 
1337-85 168 
1337-86 1603 
1337-87 1603 
1337 88 1603 
1338-89 1604 
1338-90 1604 
1828-91 1604 
1888-92 1604 
1328 93 1604 
1388-94 1605 
1338-95, 1605 
1839-96 1605 
1839-97 1606 
1229 98 1606 
1389-99 1606 
1339- 1 1607 
132)- 2 1607 
1340-3 1608 
1340- 4 1608 
1340- 5 1608 
1840- 6 1609 
1341- 7 1609 
1341- 8 1609 
1341- 9 1609 
1341-10 1610 
1341-11 1614 
1342-12 1610 
1842-13 1610 
1342-14 1610 
1342-15 1611 
1342-16 1611 
1342-17 1610 
1342-18 1610 
1342-19 1611 
1348-20 1611 
1343-21 1611 
1343-22 1612 
1348-23 1612 
1343-24 1613 
1344-25 1613 
1344-26 1613 
1344-27 1614 
1344-28 1614 
1345-29 1614 
1845-81 1614 
1345-32 161% 
1845-33 1614 
1345-34 1615 
1346 -35 1616 
1347-36 1617 
1347-37 1621 
1347-38 1621 
1347-39 1620 
1847-40 1630 
1347-41 1615 
847-42 1615 
1347-43 1626 
1847-44 1626 
1848-45 1626 
1348-46 1627 
1848-47 1627 
1348-48 1623 
1348-49 1623 
1848-50 1624 
1849-51 Ten. in Com. 
1849-52 1624 
1349-53 Ten. in Com. 
1850-54 1624 
1350-55 1624 
1350-56 1619 


CYO-CORPUS JURIS PARALLEL REFERENCE TABLE 


37 Cye 
Page Note 
1850-57 
1350-59 
1351-60 
1351 61 
1351-62 
1351-63 
1351-64 
1351-65 
1351-66 
1852-67 
1352-68 
1852-69 
1852-70 
1352-71 
1352-72 
1353-73 
1353-74 
1353-75 
1353-76 
1353-77 
1853-78 
1354-79 
1254-80 
1354 81 
1354-82 
1354-83 
1355-85 
1356-87 
1356-88 
1856-91 
1356-92 
1356-94 
1357-95 
1357-98 
1357-99 
1358- 1 
1358- 2 
1358- 3 
1359- 4 
1359- 5 
1859- 6 
1359- 7 
1359- 8 
1859- 9 
1359-10 
1359-11 
1359-12 
1859-13 
1360 -14 
1360-15 
1860-16 
1360-17 
1360-18 
1360-19 
1860-20 
1361-21 
1361-22 
1861-23 
1861-24 
1361-25 
1361-26 
1361-27 
1361-28 
1861-29 
1361-30 
1361-31 
1361-32 
1862-33 
1862-34 
1862-35 
1362-36 
1862-37 
1362-38 
1362-39 
1362-40 
1862-41 
1362-42 
1362-43 
1863-44 
1863-45 | 
1863-46 
1363-47 
1363 -48 
1363-49 
1864-50 
1864-52 
1364-53 
1864-54 
1864-55 
1365-56 
1365-57 
1865-58 
1365-59 
1366-60 
1357-61 
1367-62 
1867-63 
1867-64 


aS 
61 C.J. 


Sec. 
1619 


TAXATION—Continued 


pan 

37 Cye 61 €.J. 

Page Note Sec. 
1367-65. 1646 
12R7-FR 1646 
1367-67 1646 
1367-68 1646 
1367-69 1646 
1368-70 1646 
1368-71 1646 
1368-72 1661 
1368-73 1647 
1368-74 1649 
1368-75 1649 
1338-76 1649 
1369-77 1649 
1369-78 1649 
1369 -80 1649 
1369-81 1649 
1369-82 1649 
1369-83 1649 
1369-84 1649 
1369 85 1649 
1370-86 1649 
1370-88 1651 
1370-89 1656 
1370-90 1651 
1370-91 Ex. & Adm. 
§ 347 
1370-93 1655 
1370-94 1653 
1370-96 1653 
1371-97 1623 
1371-88 1653 
1371-99 1653 
1371- 1 1653 
1371- 2 1653 
1371- 3 1653 
1872- 4 1653 
1372- 5 1657 
1372- 6 1657 
1372- 8 1657 
1372- 9 1656 
1872-10 1488 
1372-11 1488 
1373-12 1489 
1373-13 1500 
1373-14 1495 
1373-19 1983 
1373-20 1658 
1373-21 1658 
1874-24 1661 
1374-25 1999 
1374-26 1661 
1374-28 1995 
1374-29 1661 
1374-30 1661 
1874-81 1660 
1375-32 1661 
1375-33 1666 
374-34 1665 
1375-35 1662 
1375-36 1662 
1375-37 2018 
1375-38 2054 
1376-39 2043 
1376-41 1663 
1376-42 1664 
1376-43 1665 
1376-45 1665 
1376-47 1665 
1376-50 1666 
1377-52 2064 
1377-53 1983 
1377-54 1983 
1877-55 1983 
1878-57 1680 
1278-59 1680 
1878-60 1680 
1378-64 1681 
1279-65 1684 
1379-66 921 
1879-67 921 
1379-68 1682 
1379-69 1682 
1380-70 1682 
1380-71 1682 
1880-73 1682 
1880-75. 1685 
1380-76 1685 
+ 1881-78 1686 
1381-79 1686 
1382-84 1687 
1383 85 1689 
1883-86 1689 
1283-87 1489 
1383-88 1689 
1383-89 1688 
1883-90 1690 
1883-91 1690 
1884-92 1690 
1884-93 1690 


37 Cye 


Page Note 


1884-94 
1884-95 
1884-96 
1384-97 
1384-98 
1884-99 
1384- 1 
1385- 2 
1385- 3 
1385- 4 
1886- 5 
1386- 6 
1386- 7- 
1386- 9 
1386-10 
1386-11 
1386 12 
1386-13 
1386-14 
1386-15 
1887-16 
1387-17 
1387-18 
1387-19 
1387-20 
1387-21 
1388 23 
1388-24 
1388-25 
1388-27 
1389-28 
1389-29 
1389-30 
138-31 
1887-32 
1390-33 
1390-34 
1390-38 
1391-389 
1391-40 
1391-41 
1391-42 
1391-43 
1391-44 
1391-45, 
1892-46 
1392 47 
1392-50 
1392-51 
1892-54 
1393-55 
1393 -56 
1393-58 
1893-59 
1893-60 
1393-61 
1393 62 
1393-63 
1393-64 
1394-65 
1894-66 
1294-67 
1294-68 
1394-71 
1394-73 
1394-74 
1394-75 
1394-76 
1395-77 
1395-78 
1395-79 
1395-80 
1895-81 
1395-82 
1895-83 
1396-84 
1396 85 
1396-86 
1396-87 
1396-88 
1397-89 
1397-90 
1397-91 
1397-92 
1397-93 
1897-94 
1897-96 
1397-97 
1898-98 
1398-99 
1398- 1 
1398- 2 
1298- 3 
1398- 4 
1898- 5 
1398- 6 
1398- 7 
1399- 8 


= 
61 C.J. 


Sec. 
1691 
1691 
1691 
1691 
1691 
1691 


37 Cye 
Vagze note 
1359- 9 
1899-10 
1899-11 
1399-12 


1412-91 
1419-92 
1412-93 
1412 94 
1412-95 
1412-96 
1412-97 
1412-98 
1413 99 
1413- 1 
1413- 2 
1413- 3 
1412- 4 
1413- 5 
1413- 6 
1413- 7 
1414- 8 
.1414- 9 
1414-10 
1414-11 
1414-12 
1414-13 
1414-14 
1414-15 
1414-16 


PEt 
61 C.J. 


Sec. 


37 Cye 
vage Note 
1414-17 
1414-18 
1414-19 
1414-20 
1415-21 
1415-22. 
1415-23 
1415-24 
1415-25 
1415-26 
1415-27 
1415-28 
1415-29 
1415-30 
1415-31 
1416-32 
1416-33 
1416-34 
1416 35 
1416-36 
1416-37 
1417-38 
1417-39 
1417-40 
1417-42 
1417-43 
1417-44 
1417-45 
1418 -46 
1418-47 
1418-48 
1418-49 
1418-50 
1418 51 
1418-52 
1419-53 
1419-54 
1419-55 
1419-56 
1419-57 
1419-58 
1419-59 
1419 60 
1419-61 
1419-62 
1420-63 
1420-64 
1420-65 
1420-66 
1420-70 
1420-71 
1421-74 
1421-75 
1421-76 
1421-77 
1421-78 
1421-79 
1421-80 
1421-81 
1421-82 
1421-83 
1421 84 
1421-85 
1421-86 
1421-87 
1421-88 
1421-89 
1422-91 
142°-92 
1422-93 
1422-94 
1422-95 
1423-96 
1423-97 
1423-98 
1423-99 
1423- 1 
1423- 2 
1423- 3 
1423- 4 
1423- 5 
1423- 6 
1444- 7 
1424- § 
1424- 9 
1424-10 
1424-11 
1424-12 
1425-13 
1425-17 


ee ee Te eS Oe a ae ee 


nec Gon 


—— eee 


ee ee ee 


“ 


ee ee 


— Se wee 


CYC-CORPUS JURIS PARALLEL REFERENCE TABLE XX1X 


“'TAXATION—Continacca 


| Sa eS SS SE ene GS lee ao ee 
37 Cyc aca| sidye ‘sica| sieve ‘1ea|~ 87 Gre 61 C.J.|__ 37 Cye 61 C.3.|__ 37 Cye 61 C.J. 
Page Note Sec. |Page note Sec. |Page Note Sec. |Page Note Sec. |Page Note Sec. |Page Note See, 
1428-96 1875 | 1439-36 1993 | 1457-51 1954 | 1474-57 1933 | 1490-87 2016 | 1508-94 2085 
»* yao7-27 1877 | 1439-38 1894 | 1458-52 1954 | 1474-58 1929 | 1490-88 2016 | 1508-95 2035 
'. 1427-28 1876 | 1439-39 1894 | 1458-53 1954 | 1475-59 1829 | 1490-89 2016 | 1508-96 2036 
1427-29 1976 | 1440-43 1895 | 1458-54 1954 | 1475-61 1830 | 1490-90 2016 | 1509-97 2036 
1427-80 1879 | 1440-43 1895 | 1459-56 \ 1954 | 1475-63 1831 | 1491-91 2016 | 1509-98 2086 
1427-31 1g79 | 1440-44 1501 | 1459-57 1955 | 1476-64 ° 1831 | 1491-92 2017 | 1509-99 2036 
1427-32 i879 | 1441-45 1998 | 1459-58 1957 | 1476-65 1834 | 1491-93 2017 | 1509-1 2036 
1428-33 1879 | 1441-46 ig97 | 1459-59 1955 | 1476-66 1835 | 1491-94 2016 | 1509- 3 2087 
1498-34. 1si9_| 1441-47 1997 | 1460-60 1955 | 1477-67 1835 | 1491-95 2016 | 1510- 4 2037 
1428-35 1879 | 1441-48 1397 | 1460-61 1955 | 1477-68 1936 | 1491-96 1985 | 1510-5 * 2087 
1498-36 1879 | 1441-49 1897 | 1461-62 1955 | 1477-69 1836 | 1491-97 1989 | 1510- 6 2087 
1488-38 1967 | 1441-50 1397 | 1461-63 1955 | 1477-70 1936 | 1492-98 1976 | 1510-7 2037 
1428-39 1s67 | 1441-52 1900 | 1461-64 1956 | 1477-71 1837 | 1492-99 1993 | 1510- 8 2037 
1498-40 1967 | 1442-53 1900 | 1461-65 1956 | 1477-72 1937 | 1492-1 1990 | 1510- 9 2038 
: 1428-41 1s67 | 1442-54 1900 | 1462-66 1957 | 1477-73 1937 | 1492- 3 1990 | 1510-10 2038 
1428-42 1967 | 1442-55 1900 | 1463-67 1959 | 1477-74 1837 | 1492- 4 1976 +} 1511-11 2028 
1428-43 1868 | 1443 56 1900 | 1462-68 1959 | 1478-75 1837 | 1492- 5 1990 | 1511-12 2088 
1429-44 1968 | 1442-57 1900 | 1462-69 1960 | 1478-76 1887 | 1492- 6 1990 | 1511-13 2039 
| 1429-45, 1s68 | 1443-59 1901 | 1462-70 1970 | 1478-77 1838 | 1492-7 1991 | 1511-14 2039 
1429-46 1868 | 1443-60 1901 | 1463-71 1960 | 1478-78 1938 | 1492- 8 1991 | 1511-16 2040 
1429-47 1869 .| 1442-61 * 1910 | 1463-72 1961 | 1478-79 1839 | 1493- 9 1988 | 1512-17 2040 
1429-48 1969 | 1443-63 1907 | 1463-73 1961 | 1478-80 1839 | 1493-10 1991 | 1512-18 2040 
1429-49 1870 | 1444-64 isos | 1463-74 1963 | 1479-88 1840 | 1493-11 1994 | 1512-19 2043 
1489-50 1870 | 1444-65 1908 | 1464-75 1963 | 1481-89 1845 | 1493-12 1994 | 1512-20 2043 
1430-51 1870 | 1444-66 1908 | 1464-76 1958 | 1481-90 1847 | 1493-13 1994 | 1512-21 2043 
1430-52 1912 | 1444-67 1909 | 1464-77 1965 | 1481-91 1847 | 1494-15 1998 | 1512-22 2043 
 —- 1430-58 1913 | 1444-68 1909 | 1464-78 1965 | 1481-92 1847 | 1494-16 2000 | 1512-23 243 
1430-54 1913 | 1445-70 1941 | 1464-79 1965 | 1481-94 1847 | 1494-18 1988 | 1512-24 2043 
1430-55 1913 | 1445-71 1941 | 1464-80 1966 | 1481-95 1847 | 1495-19 1988 | 1513-25 2043 
1420-56 1913 | 1445-72 1941 | 1464-81 1966 | 1481-96 1847 | 1495-20 1988 | 1513-26 2044 
1430-57 1924 | 1445-73 1941 | 1464-82 1967 | 1481-97 1848 | 1495-21 1988 - | 1513-27 2045 
1431-58 1924 | 1445-74 1941 | 1464-83 1967 | 1481-98 1848 | 1495-22 1988. | 1513-28 2045 
1431-59 1924 | 1445-75 1914 | 1465-84 1968 | 1481- 3 1849 | 1495-23 Quiet. Title | 1513-29 2049 
—- 1431-60 1924 | 1446-76 1915 | 1465-85 1964 | 1482- 4 1849 $53 | 1514-30 2046 
| 1431-61 1925 | 1446-77 1915 | 1465-87 1969 | 1482-5 1950 | 1496-24 eascthas | ania 2047 
"1431-62 1925 | 1447-78 1915 | 1466-88 1969 | 1482- 6 1855 | 1496-26 1993 | 1514-32 2047 
1431-63 1925. | 1447-79 1915 | 1466-89 1969 | 1482-7 1850 | 1496-27 1993 | 4515-33 2047 
1432-64 1925 | 1447-80 1915 | 1466-90 1970 | 1482- 8 1955 | 1496-29 2018 | 1515-34" 2047 
1433-65 1927 | 1447-81 1915 | 1466-91 1970 | 1482- 9 1851 | 1498-31 2008 | 1515-35 2047 
1432-66 = = 1927 _‘| 1447-82 1916 | 1466-92 1970 | 1482-10 1852 | 1498-32 2008 | 4515-36 9047 
1432-67 i927 | 1447-83 1916 | 1466-93 1970 | 1482-11 1352 | 1498-33 2008 | 4545-37 2051 
1432 68 1927 | 1447-84 1914 | 1467-94 1971 | 1482-12 1852 | 1498-34 2008 | 1516-38 2051 
- 1432-69 1g27 | 1447-85 1914 | 1467-95 1971 | 1483-13 1853 | 1498-35 2008 | 1516-39 2051 
1432-70 1927 | 1447-86 1918 | 1467-96 1971 | 1483-14 1853 | 1498-36 - 2008 | 1516-40 _ 2051 
4489-71 “1998 | 4449-97 1918 | 1467-97 1971 | 1483-16 1856 | 1498-37 2008 | 1516-41 2062 
1433-72 ~ 13928" | 1445 99 i909 | 1467-98 1971 | 1483-17 1857 | 1498-38 2008 | 1546-43 1951 
1433-73 1929 . 5 | 1467-99 1971 | 1483-18 1857 | 1498-39 2008 | 1516-44 2052 
1433-74 jgog | | thee ot 19221 y4672 1 1971 | 1483-19 1857 | 1498-40 2008 | 1516-46 1948 
Be 1499 75 1951 | 1449-92 1922 | y4g7_ 2 - 1971 | 1484-20 1857 | 1499-41 2008 | 1516-47 2054 
1433-76 1929 | 1449-98 1922 | 1467- 3 1972 | 1484-27 1858 | 1499-44, 2018 | 1517-48 2054 
1493-77 1929 | 1449-94 1923 | 1467- 4 1972 | 1484-28 1858 | 1499-45 2018 | 1517-49 1956 
» © 1433-78 4929 | 1450-95 1923 | 1468- 7 1797 | 1485-29 1858 | 1500-46 2018 | 1517-50 1957 
1433-79 1930 | 1450-96 1932 | 1468- 8 1800, 1884 | 1485-30 1860 | 1500-47 2018 | 1517-51 1957 
: 1433-80 * 1930 | 1450-97 1932 | 1469- 9 1799 | 1485-32 1960 | 1500-48 2021 | 1517-52 1957 
1483-81 1980 | 1450-1 1937 | 1469-10 1799 | 1485-33 1860 | 1500-49 2021 | 1517-53 1972 
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. As Limitation of Exercise of Power in General [§ 96] p 157 
. Exceeding Power or Illegal Taxation [§ 97] p 157 


Determination of Question [§ 98] p 157 


. Classification and Apportionment [§ 99] p 157 
. Purpose of Tax [§ 100] p 159 
. Property within or without Territorial Jurisdiction [$5 101-116] p 160 


a. In General [§ 101] p 160 
Equitable Interest of Mortgagee [§ 102] p 160 
ce. Credits [§§ 103-104] p 160 
(1) In General [§ 103] p 160 
(2) Held by Resident Agent [§ 104] p 161 
Membership in Stock Exchange [§ 105] p 161 
Property in Hands of Trustee or Guardian [§ 106] p 161 
Vessels Engaged in Interstate Commerce [§ 107] p 162 
Corporations and Corporate Property [§§ 108-115] p 162 
(1) General Rule as to Domestic Corporations [§ 108] p 162 
(2) General Rule as to Foreign Corporations [§§ 109-115] p 162 
(a) In General [§ 109] p.162 
(b) Property in Use in State [§ 110] p 162 
(c) Property outside State [§ 111] p 163 
(d) Hacise Tax [§ 112] p 164 
 (e) Franchise Tax [§ 113] p 164 
(f) Tax on Capital Stock [§ 114] p 164 
(g) Tax on Earnings and Receipts [§ 115] p 165 
h. Taxation of Stockholders [§ 116] p 166 


a 


o8 p+ @ oe 


Q. Invalid or Defective Exercise of Power [§ 117] p 166 
III. LIABILITY OF PERSONS AND PROPERTY [§§ 118-381] p 167 
A. Private Persons and Property [§§ 118-230] p 167 


1. 
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Statutory Provisions [§§ 118-122] p 167 
a. Necessity and Sufficiency [§ 118] p 167 
b. Construction [§ 119] p 167 
ec. Repeal [§§ 120-122] p 169 
(1) What Constitutes [§ 120] p 169 
(2) Construction and Effect [§§ 121-122] p 169 
(a) In General [§ 121] p 169 
(b) Retrospective Construction and Effect [§ 122] p 169 


. Persons Liable [§§ 123-125] p 170 


a. In General [§ 123] p 170 
b. Persons under Disabilities [§ 124] p 170 
ce. Residence and Citizenship [§ 125] p 170 


. Time When Liability Attaches in General [§ 126] p 171 
. Contracts To Assume and Pay Taxes [§§ 127-128] p 172 


a. Between Property Owner and Government [§ 127] p 172 
b. Between Private Persons [§ 128] p 172 


- Contracts and Other Transactions To Cancel or Evade Taxation [§§ 129-130] p 172 


a. Cancellation [§ 129] p 172 
b. Evasion [§ 130] p 173 


. Persons or Property Erroneously Omitted [§ 181] p 174 
. Property Sold or Forfeited to State [§ 132] p 175 

. Estoppel To Deny Liability [§ 133] p 176 

. Nature of Property [§§ 134-179] p 176 


a. In General [§ 134] p 176 
b. Real Property in General [§ 135] p 178 
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c. Mines, Mining Rights, and Minerals [§$ 136-140] p 179 
(1) In General [§ 136] p 179 
(2) Severance of Ownership [§ 137] p 179 
(3) Mining Claims [§ 138] p 181 
(4) Product or Proceeds of Mine [§ 139] p 181 
(5) Rents and Royalties [§ 140] p 182 
d. Water and Water Rights [§§ 141-143] p 183 
(1) In General [§ 141] p 183 
(2) Consumption and Irrigation [§ 142] p 183 
(3) Power [§ 143] p 184 
. Accretion [§ 144] p 185 
. Submerged Lands [§ 145] p 185 
. Booms, Dams, and Ditches [§ 146] p 185 
. Bridges [§ 147] p 186 
. Wharves [§ 148] p 186 
. Buildings and Other Improvements [§§ 149-150] p 186 
(1) In General [§ 149] p 186 
(2) Constructed on Land of Another [§ 150] p 187 
. Machinery and Fixtures [§ 151] p 188 
. Crops and Timber [§ 152] p 189 
. Rights, Privileges, and Easements in Realty [§ 153] p aoa 
. Personal Property in General [§ 154] p 190 
. Abstract Books [§ 155] p 192 
. Choses in Action and Securities [§§ 156-165] p 192 
(1) Taxable Status as Property [§§ 156-158] p 192 
(a) In General [§ 156] p 192 
(b) As Personal Property [§ 157] p 194 
(c) As within Statutory Description of Property [§ 158] p 194 
(2) Claims or Demands [§ 159] p 195 
(3) Credjts [§§ 160-162] p 195 
(a) In General [§ 160] p 195 
(b) Solvent Credits [§ 161] p 196 
(c) Contracts for Sale of Land [§ 162] p 196 
(4) Evidences of Debt [§ 163] p 197 
(5) Mortgages [§ 164] p 197 
(6) Debts Due from Nonresidents [§ 165] p 198 
q. Animals [§ 166] p 199 
. Good Will [§ 167] p 199 
s. Money [§§ 168-170] p 199 
(1) In General [§ 168] p 199 
(2) Money in Bank [§ 169] p 199 
(3) Money at Interest [§ 170] p 200 
. t. Motor Vehicles [§ 171] p 200 
u. Ships [§ 172] p 201 
v. Stock in Trade [§§ 173-176] p 201 
(1) In General [§ 173] p 201 
(2) What Constitutes [§ 174] p 201 
(3) Of Manufacturers [§ 175] p 202 S 
(4) Of Merchants, Shopkeepers, and Tradesmen [§ a76] p 202 
w.. Average Capital [§ 177] p 203 
x. Annuities [§ 178] p 203 
y- Franchises, Licenses, and Memberships [§ 179] p 203 
10. Ownership or Possession of Property, and to Whom Taxable [§§ 180-199] p 204 
a. In General [§ 180] p 204 
b. Time of Ownership [§ 181] p 206 
e. Nature of Title or Interest in General [§ 182] p 207 
d. Property Leased and Leasehold Estates [§§ 183-184] p 209 
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(1) Property under Lease [§ 183] p 209 
(2) Leasehold Estates and Interests [§ 184] p 210 
e. Property Subject to Mortgage or Other Lien [§ 185] p 219 
. Equitable Estates or Interests [§ 186] p 210 
g. Interests of Buyer and Seller [§§ 187-188] p 211 
(1) Of Realty [§ 187] p 211 
(2) Of Personalty [§ 188] p 211 
h. Property Bought at Judicial Sale [§ 189] p 212 
i. Property Held in Trust [§ 190] p 212 — aN 
j. Property of Decedents’ Estates [§§ 191-193] p 214 
(1) In General [§ 191] p 214° — 
(2) Personal Property [§ 192] p 214 
(3) Real Property [§ 193] p 215 
k. Property in Custody of Agent, Factor, or Broker 6 194] p 215 - 
1, Property in Custody of Law [§§ 195-196] p 216 
(1) In General [§ 195] p 216 
(2) Held by Assignees, Receivers, and Trustees in Bankruptcy [§ 196] p 217 
m. Property of Joint Tenants and Tenants in Common [§ 197] p 218 
n. Property of Married Women [§ 198] p 218 
o. Partnership Property [§ 199] p 218 
11. Property of Nonresidents [§§ 200-205] p 219 
a. In General [§ 200] p 219 
b. Purview or Scope of Statutes [§ 201] p 219 
ce. Personalty [§§ 202-204] p 220: 
(1) In General [§ 202] p 220 
(2) Held by Agent or Trustee [§ 203] p 220 
(3) Property Taxed in Another State [§ 204] p 221 
‘d. Realty [§ 205] p 221 
12. Situs of Property [§§ 206-225] p 222 
a. In General [§ 206] p 222 | ; 
b. Real Property and pinnae and Interests Therein [$ 07] p 222 
c. Personal Property [§§ 208-223] p 223 . 
(1) In General [§ 208] p 223 . 
(2) Tangible Property [§§ 209-210] p 223 ) 
(a) In General [§ 209] p 223 
(b) Shipping [§ 210] p 224 
(3) Intangible Personal Property [§§ 211-223] p 226 
(a) In General [§ 211] p 226 
(b) Particular Obligations, Securities, or Interests [§§ 212-216] p 229 
aa. Accounts Recewable;. Notes, and Deposits in Bank [§ 212] p 229 
bb. Mortgages and Loans or Credits Secured by Mortgage [§ 213] p 230 
ce. Corporate Shares and Bonds [§ 214] p 231 
dd. Governmental Obligations and Securities [§ 215] p 232 
ee. Seats in Stock Exchanges and Chambers of Commerce [§ 216] p 233 
(c) Business Situs and Credits and Securities Held by Agerit [§§ 217-220] p 
233 
aa. In General [§ 217] p 233 z 
bb. Statutory Provision for Taxation of Capital, Property, Credits, and 
Obligations of Persons Doing Business [§ 218] p 235 
ec, Nonresident Agent of Resident Owner [§ 219] p 235 
dd. Resident Agent of Nonresident Owner [§ 220] p 236 
(d) Property Held by Trustee [§ 221] p 237 
(e) Property of Person under Guardianship [§ 222] p 238 
(f£) Taxability in More than One Jurisdiction [§ 223] p 239 
d. Property of Decedents’ Estates [§ 224] p 239 
e. Property Temporarily in State or in Transit [§ 225] p 241 
13. Hacise Taxes [§§ 226-229] p 242 
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a. In General [§ 226] p 242 
- b. Subject of Excise Tax [§§ 227-229] p 242 
(1) In General [§ 227] p 242 
- (2) Consumption or Sales Tax [§ 228] p 243 
(3) Stamp Tax on Documents [§ 229] p 243 
14. Tax on Judicial Proceedings [§ 230] p 244 
_B. Corporations, Corporate Property, and Stock [§§ 231-342] p 245 
1. In General [§§ 231-261] p 245 
a. Liability in General [§ 231] p 245 
b. Corporations, Etc., Subject to Taxation [§§ 232-233] p 246 
(1) In General [§ 232] p 246 
(2) Corporations Chartered in Two States [§ 233] p 247 
. Classification for Purpose of Taxation [§ 234] p 247 
. Sttus [§ 235] p 248 
. Time When Liability Attaches [§ 236] p 250 
. Estoppel To Deny Liability [§_237] p 250 
. Corporate Property in General [§ 238] p 251 
. Real Property {§ 239] p 251 
. Personal Property [§ 240] p 252 
. Franchises and Privileges [§§ 241-247] p 252 
(1) Definition and General Nature [§.241] p 252 
(2) As Subject of Taxation [§§ 242-244] p 252 
(a) In General [§ 242] p 252 
(b) Property Tax [§ 243] p 254 
Bibs. (c) Hacise or License Tax [§ 244] p 255 
(3) Whether Property Tax or Excise [§ 245] p 255 
(4) Doing Business [§ 246] p 256 
(5) Measure of Tax [§ 247] p 258 
k. Capital and Capital Stock [§§ 248-253] p 259 
ca (1) Defined [§ 248] p 259 
(2) As Subject of Taxation Generally [§ 249] p 260 
. (3) Capital Representing Property Otherwise Taxed [§ -250] p 262 
: (4) Capital Representing Property in Another State [§ 251] p 262 
i (5) Capital Invested in Nontaxable Property [§ 252] p 262 
(6) Deduction of Capital Invested in Realty [§ 253] p 263 
. Shares of Stockholders [§- 254] p 263 
. Credits and Securities Owned [§ 255] p 265 
. Business, Earnings, or Receipts [§ 256] p 266 
. Dividends and Surplus [§ 257] p 267 
. Bonded and Other Indebtedness [§§ 258-259] p 269 
(1) In General [§ 258] p 269 
(2) Tazable to Corporation [§ 259] p 269 
q. Property Erroneously Left Untaxed [§ 260] p 271 
r. Ownership and Possession of Property [§ 261] p 271 
2. Particular Kinds of Corporations [§§ 262-325] p. 272 
a. Banks and Other Financial Institutions in General [§§ 262-271] p 272 
(1) Liability to Tax in General [§ 262] p 272 
(2) Franchises and Privileges [§ 263] p 274 
(3) Capital and Stock [§ 264] p 275 
(4) Shares of Stockholders [§§ 265-267] p 276 
(a) In General [§ 265] p 276 
3 : (b) Where Bank Taxed or Exempt on Capital ar Property [§ 266] p 278 
(c) Assessment against, or Payment of, Tax by Bank [§ 267] p 278 
(5) Dividends and Surplus [§ 268] p 278 
(6) Deposits [§§ 269-270] p 279 
(a) Taxable to Bank [§ 269] p 279 
(b) Taxable to Depositor [§ 270] p 280 
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(7) Loans, Investments, and Securities [§ 271] p 280 . 
National Banks [§§ 272-289] p 281 
(1) In General [§ 272] p 281 
(2) Capital Stock; Surplus [§ 273] p 283 
(3) Real Estate [§ 274] p 283 
(4) Shares of Stockholders [§§ 275-280] p 284 
(a) In General [§ 275] p 284 
(b) Under 1923 and 1926 Amendments of Federal Statute in General [§ 276] 
p 286 
(c) Effect of Investment of Bank’s Capital in Nontaxable Securities [§ 277] p 
287 
(d) Assessment against, or Payment of, Tax by Bank [§°278] p 287 
(e) Bank as Stockholder [§ 279] p 288 
(f) Nonresident Stockholders [§ 280] p 288 
(5) Discrimination against National Bank Stock [§§ 281-288] p 289 
(a) Provisions of Federal Statute in General [§ 281] p 289 
(b) Purpose and Effect in General [§ 282] p 289 
(c) Meaning of “Moneyed Capital” [§ 283] p 290 
(d) Legal or Illegal Discrimination [§§ 284-288] p 292 
aa. In General [§ 284] p 292 
bb. As to Mode or Manner of Taxation [§ 285] p 294 
ec. As to Valuation and Deductions in General [§ 286] p 295 
dd. Investments in Nontaxable Securities [§ 287] p 296 
ee. Hxemptions [§ 288] p 296 
(6) Deposits [§ 289] p 297 


. Bridge, Ferry, and Canal Companies [§ 290] p 297 
. Building and Loan Associations [§§ 291-292] p 299 


(1) In.General [§ 291] p 299 
(2) Capital Stock and Shares [§ 292] p 300 


. Electric Light and Power Companies [§ 293] p 300 

. Express and Other Transportation Companies [§ 294] p 302 

. Gas Companies [§ 295] p 304 ° r 
. Insurance Companies [$$ 296-303] p 305 


(1) In General [§ 296] p 305 
(2) Corporations or Associations Subject [§ 297] p 306, 
(3) Capital and Stock [§ 298] p 307 
(4) Credits and Securities [§ 299] p 308 
(5) Surplus and Reserve Fund [§ 300] p 308 
(6) Premiums and Other Receipts [§§ 301-303] p 309 
(a) Receipts m General [§ 301] p 309 
(b) Premiums [§§ 302-303] p 310 
aa. In General [§ 302] p 310 
bb. Amount on Which Tax Computed [§ 303] p 311 


. Manufacturing Corporations [§ 304] p 313 
. Mercantile Corporations [§ 305] p 314 

. Mining Companies [§ 306] p 314 

. Railroads [§§ 307-322] p 315 


(1) In General [§ 307] p 315 
(2) Right of Way and Other Realty [§ 308] p 319 
(3) Rolling Stock and Equipment [§ 309] p 322 
(4) Capital and Stock [$§ 310-311] p 323 

(a) Tax to Railroad [§ 310] p 323 

(b) Tax to Stockholders [§ 311] p 3% - 
(5) Credits and Securities [§ 312] p 324 
(6) Harnings or Receipts [§§ 313-314] p 324 

(a) Subject to Taxation [§ 313] p 324 

(b) Nature of Tax [§ 314] p 326 
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(7) Dividends [§ 315] p 326 
(8) Bonded and Other Debt [§ 316] p 326 
(9) Leased Property [§ 317] p 327 
(10) Mortgaged Property [§ 318] p 328 
(11) Effect of Consolidation [§ 319] p 328 
(12) Interurban Railroads [§ 320] p 329 
(13) Street Railroads [§§ 321-322] p 329 
(a) In General [§ 321] p 329 
(b) Elevated Railroads [§ 322] p 332 
m. Telegraph and Telephone Companies [§ 323] p 333 
n. Turnpike and Toll Road Companies [§ 324] p 335 
0. Water and Irrigation Compames [§ 325] p 335 
3. Foreign Corporations [§§ 326-342] p 337 
a. In General [§ 326] p 337 
b. Corporations or Bodies Subject to Tax [§§ 327-328] p 338 
(1) In General [§ 327] p 338 
(2) Carrying on Business within State [§ 328] p 338 
ce, Subjects of Tax [§§ 329-342] p 340 
(1) Franchises and Privileges [§§ 329-332] p 340 
(a) In General [§ 329] p 340 
(b) Doing Business or Employing Capital [§ 330] p 349 
(c) Liability as Domestic Corporation; Purchaser; or Lessor [§ 331] p 343 
(d) Computation of Tax [§ 332] p 344 
(2) Property in General [§ 333] p 345 
(3) Movable Property; Rolling Stock; and Boats [§ 334] p 346 
(4) Intangible Property in General [§ 335] p 347 
(5) Capital and Stock [§§ 336-338] p 349 
(a) In General [§ 336] p 349 
(b) Capital Employed within State [§§ 337-838] p 350 
aa. In General [§ 337] p 350 
bb: What Constitutes Capital Employed within State [§ 338] p 351 
(6) Earnings or Receipts [§§ 339-340] p 353 
(a) In General [§ 339] p 353 
(b) Of Foreign Insurance Company [§ 340] p 354 
(7) Shares in Foreign Corporation [§§ 341-342] p 357 
(a) In General [§ 341] p 357 
(b) Where Corporation Taxed on Capital or Property [§ 342} p 358 
C. Public Property [§§ 343-368] p 359 
1. In General [§ 343] p 359 
2. Property of United States [§§ 344-358] p 360 
a. In General [§ 344] p 360 
b. Public Lands and Interests Therein [§§ 345-358] p 361 
(1) In General [§ 345] p 361 
(2) Grant or Reservation of Power To Tax [§ 346] p 361 
(3) Entries and Sales [§§ 347-349] p 361 
(a) In General [§ 347] p 361 
(b) Equitable Title before Patent or Deed [§ 348] p 362 
(c) Conditions Precedent to Vesting of Equitable Title [§ 349] p 362 
(4) Possessory Rights [§ 350] p 363 
(5) Improvements on Public Lands [§ 351] p 364 
(6) Grants of Public Lands in General [§ 352] p 364 
(7) Grants to States for Internal Improvements [§ 353] p 364 
(8) Railroad Land Grants [§§ 354-358] p 364 
(a) In General [§ 354] p 364 
(b) Equitable Title before Patent [§ 355] p 365 
(c) Conditions Precedent to Vesting of Equitable Title [§§ 356-358] p 365 
aa. In General [§ 356] p 365 
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bb. Selection, Survey, and Certification [§ 357] p 365 
ce. Determination of Nonmineral Character of Land uf 358] p 365 
3. Property of States [§§ 359-364] p 366 * 
a. In General [§ 359] p 366 
b. Public Lands [§§ 360-364] p 367 
(1) In General [§ 360] p 367 
(2) Equitable Title of Grantee or Entryman [§ 361] p 367 
(3) Possessory Rights [§ 362] p 368 
(4) Leased Lands, Leasehold Interests, and Improvements [§ 363] p 368 
(5) Lands under Water [§ 364] p 368 “iy 
4. Property of Municipal Corporations [§§ 365-368] p 368 
a. In General [§ 365] p 368 
b. Property Held for Public Purposes [§ 366] p 370 
c. Property Held for Private Purposes [§ 367] p 370 
d. Municipal Waterworks [§ 368] p 371 
D. Governmental Agencies, Obligations, and Securities [§§ 369-381] p 371 
1. In General [§ 369] p 371 
2. Of United States [§§ 370-379] p 371 
a. In General [§ 370] p 371 
b. Salaries of Federal Officers [§ 371] p 374 
e. Bonds and Other Securities Issued by United States [§§ 379-373] p 374 
(1) In General [§ 372] p 374 
(2) Corporate Capital Invested in United States Securities [§ 373] p 376 
d. Franchises, Patents, and Other Rights Granted by United States [§§ 374-375] p 376 
: (1) Franchises [§ 374] p 376 
(2) Patents and Copyrights [§ 375] p 377 - 
Corporations Created by United States [§ 376] p 378 
. Indian Lands and Rights Therein [\§ 377-379] p 378 
(1) Tribal Lands [§ 377] p 378 
(2) Lands of Individual Indians [§ 378] p 378 
ats (3) Leases and Other Rights [§ 379] p 380 
3. Of States [$$ 380-381] p 381 
a. In General [§ 380] p 381 
b. Bonds and Other Securities of States [§ 381] p 381 
IV. EXEMPTIONS [§§ 382-618] p 382 
A. Definition, Nature, and Purpose [§ 382] p 382 
B. Grant or Creation [§§ 383-393] p 384 
1. Power To Exempt in General [§ 383] p 384 
2. Constitutional Provisions [§§ 384-390] p 385 
a. In General [§ 384] p 385 
b. Self-Executing Grants of Exemption [§ 385] p 385 
ce. Grant of Authority To Exempt [§ 386] p 385 
d. Requirements, Prohibitions, and Restrictions [§§ 387-390] p 385 
(1) In General [§ 387] p 385 
(2) Hquality and Uniformity [§§ 388-389] p 387 
(a) In General [§ 388] p 387 
(b) Exemptions to Corporations [§ 389] p 389 
(3) Implied Restrictions [§ 390] p 389 
3. Statutory Provisions [§§ 391-393] p 390 é 
a. In General [§ 391] p 390 
b. Commutation of Taxes [§ 392] p 390 
e. Express and Implied Repeal [§ 393] p 391 
C. Acceptance of, and Compliance with, Statutory Conditions and Requirements [§ 394] p 391 
D. Presumption against Existence [§ 395] p 391 
E. Construction and Operation of Grant [§§ 396-422] p 392 
1. Rules of Construction [§§ 396-397] p 392 
a. In General [§ 396] p 392 
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b. Grant of Boomption by Reference to Earlier Grant [§ 397] p 397 
2. Taxes Affected [§§ 398-399] p 397 
a. By Exemption Statutes [§ 898] p 397 
b. By Commutation Statutes [§ 399] p 399 
3. Persons and Property Affected [§§ 400-411] p 399 
a. Nature, Ownership, and Use of Property [§§ 400-408] p 399 
' (1) In General [§ 400] p 399 
(2) Particular Provisions [§§ 401-404] p 400 
(a) In General [§ 401] p 400 
(b) “Use” or “Occupation” of Property [§§ 402-403] p 401 
aa. As Affecting Owner’s Claim to Hxemption [§ 402] p 401 
bb. As Affecting Lessce’s Claim to Exemption [§ 403] p 401 
(c) “Ownership and Use” of Property [§ 404] p 401 
(3) Compliance with Conditions Imposed [§ 405] p 401 
(4) Property Subsequently Acquired [§§ 406-407] p 402 
(a) In General [§ 406] p 402 
(b) At Judicial Sale [§ 407] p 402 
(5) Property Attached to, or Derived from Use of, Exempt Property [§ 408] p 402 
b. Property of Nonresidents [§ 409] p 403 
ce. Resident’s Property Outside State [§ 410] p 403 
d. Amount of Exemption [§ 411] p 403 
4. Transfer of Exempt Property [§§ 412-415] p 404 
a. In General [§ 412] p 404 
b. By Purchase at Judicial Sale [§ 413] p 405 
ce. Effect of Lease [§ 414] p 405 
d. Effect of Contract of Sale [§ 415] p 405 
5. Commencement and Termination [§§ 416-420], p 405 
a. In General [§ 416] p 405 
b. As Affecting Liability for Taxes for Current Tax Year [§ 417] p 406 
ce. Effect of Grant on Condition or Subject to Contingency [§ 418] p 406 
d. Computation of Exemption Period [§ 419] p 407 
e. Expiration, Revocation, and Surrender [§ 420] p 407 
6. Revocability [§§ 421-422] p 407 
a. In General [§ 421] p 407 
b. Contractual Grant [§ 422] p 408 
F, Waiver or Estoppel To Claim or Deny [§ 423] p 408 
G. Statutory Proceedings To Establish [§ 424] p 409 
H. Actions To Enforce [§§ 425-432] p 410 
. In General [§ 425] p 410 
. Conditions Precedent; Exhausting Statutory Remedy [§ 426] p 410 
. Injunction [§ 427] p 410 
. Pleading [§ 428] p 411 
. Burden of Proof [§ 429] p 411 
. Admissibility and Sufficiency of Evidence [§ 430] p 412 
. Hearing and Trial [§ 431] p 412 
. Judgment and Appeal [§ 432] p 413 
I. Particular Exemptions [§§ 433-497] p 413 
1. In General [§ 433] p 413 
2. Particular Individuals [§§ 434-437] p 413 
a. “Taxpayers” [§ 434] p 413 
b. Ministers and Priests [§ 435] p 413 ; 
e. Soldiers and Their Widows [§ 436] p 414 
d. Volunteer Firemen [§ 437] p 414 
3. Particular Private Property [§§ 438-449] p 414 
a. Property Occupied as Home [§ 438] p 414 
b. Household Goods and Furniture [§ 439] p 415 
c. Crops and Other Products of Soil [§ 440] p 415 
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ad. Tools and Implements of Trade [§ 441] p 415 
e. Pensions and Bounties [§§ 442-444] p 415 
(1) In General [§ 442] p 415 
(2) Bounty Lands [§ 443] p 416 
(3) War Compensation and Insurance Moneys [§ aise p 416 
f. Money, Stock, and Credits [§§ 445-446] p 416 
(1) In General [§ 445] p 416 
(2) Mortgages [§ 446} p 416 
g. Buildings and Improvements on Land [§ 447] p. onl 
h. Motor Vehicles [§ 448] p 417 
i. Vessels in Overseas Trade [§ 449] p 417 
4. Public Property [§§ 450-457] p 417 
. In General [§ 450] p 417 
. Property of United States [§ 451] p 418 
. Property of State [§ 452] p 418 
. Property of County [§ 453] p 419 
. Property of Municipal Corporations [§§ 454457] p 419 
(1) In General [§ 454] p 419 
(2) Exemption Based on Ownership [§ 455] p 420 
(3) Exemption Based on Use and Occupation [§ 456] p 420 
(4) Property Specifically Exempted [§ 457] p 422 
5. Governmental Agencies, Obligations, and Securities [§§ 458-465] p 422 
a. In General [§ 458] p 422 
b. Agencies and Instrumentalities of United States [§$ 459-463] p 422 
(1) In General [§ 459] p 422 
. (2) Bonds and Other Securities [§ 460] p 423 
(3) Indian Lands and Rights Thereto [§§ 461-463] p 423 
(a) In General [§ 461] p 423 
(b) Restricted to Original Allottee [§. 462] p 424 
(c) Removal of Alienation Restriction [§ 463] p 424 
ce. Agencies and Instrumentalities of States [§§ 464-465] p 424 
(1) In General [§ 464] p 424 
(2) Bonds and Other Securities [§ 465] p 425 
6. Public Utilities Generally [§ 466] p 425 
7. Corporations and Their Property |§§ 467-479] p 426 
. In General [§ 467] p 426 
. Conditional Exemptions [§ 468] p 427 
. What Exemption Includes Generally [§ 469] p 427 
. Capital and Stock [§ 470] p 427 
. Consolidation of Exempt Corporations [§ 471] p 429 
. Revocability of Exemptions in Corporate Charters [§§ 472-473] p 430 
(1) In General [§ 472] p 430 
(2) Commutation of Tax [§ 473] p 431 
. Reservation of Right To Alter or Amend [§ 474] p 431 
. Termination of Exemptions [§ 475] p 431 
. Estoppel [§ 476] p 432 
. Municipal Corporations [§ 477] p 432 
. Miscellaneous Corporations [§ 478] p 432 
. Foreign Corporations [§ 479] p 432 
8. Banks [§ 480] p 433 
9. Building and Loan Associations [§ 481] p 435 
10. Canal Companies [§ 482] p 436 
11. Insurance Companies [§ 483] p 436 
12. Manufacturing Companies, Their Property and Products [$§ 484-488] p 437 
a. In General [§ 484] p 437 
b. What Constitutes [§ 485] p 439 
c. Property Exempt [§ 486] p 440 
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d. Corporations for Manufacture of Particular Commodities [§ 487] P 443 
e. Capital and Stock [§ 488] p 444 

13. Mines and Mining Claims [§ 489] p 444 

14. Railroads [§§ 490-496] p 445 


a. In General [§ 490] p 445 

b. Branch Lines [§ 491] p 447 

ec. Right of Way and Other Realty [§ 492] p 448 \ 
d. Sale of Railroad Lands [§ 493] p 449 

e. Depots and Other Buildings and Structures [§ 494] p 449 

f. Rolling Stock and Equipment [§ 495] p 450 

g. Capital and Stock [§ 496] p 450 


15. Water and Irrigation Works [§ 497] p 451 
J. Charitable, Educational, and Religious Institutions [§§ 498-618] p 452 
1. In General [§ 498] p 452 
2. Charitable and Benevolent Institutions and Property Devoted to Such Uses [§§ 499-522] 
p 452 
a. In General [§ 499] p 452 
b. Character of Institution. [§§ 500-507] p 452 
(1) In General [§ 500] p 452 
(2) Public or Private Ownership [§ 501] p 453 
(3) Foreign Incorporation or Dispensation of Charity in Another State [§ 502] p 453 
(4) Universal or Public Availability of Benefits [§§- 503-504] p 453 
(a) In General [§ 503] p 453 
(b) Institutions of “Purely Public Charity” [§ 504] p 453 
(5) Charitable or Benevolent Purpose [§§ 505-507] p 455 
(a) In General [6 505] p 455 
(b) Receipt of Revenue [§ 506] p 456 
(c) Payment of Employees [§ 507] p 456 
e. Character and Extent of Property [§ 508] p 456 
. Location of Property [§ 509] p 456 
e. Ownership of Property [§§ 510-511] p 456 
(1) In General [§ 510] p 456 
(2) Property Held in Trust; Property of Decedents’ Estates [§ 511] p 457 
_£. Occupation of Property [§ 512] p 457 
g. Use of Property [§§ 513-520] p 458 
(1) In General [§ 513] p 458 
(2) Haclusive Character of Use [§ 514] p 459 
(3) Direct or Actual Use [§§ 515-516] p 460 
(a) In General [§ 515] p 460 
- (b) Buildings Vacant or in Course of Construction [§ 516] p 460 
(4) Receipt of Profit or Income [§§ 517-519] p 461 
(a) In General [§ 517] p 461 
(b) Application of Income to Charity [§ 518] p 461 
(c) Application of Proceeds of Sale [§ 519] p 463 
(5) Loss of Exemption [§ 520] p 463 
h. Grant, Sequestration, or Use [§ 521] p 463 
i. Particular Organizations Held Charitable or Benevolent [§ 522] p 463 
3. Educational Institutions [§§ 523-550] p 464 
a. In General [§ 523] p 464 
b. Corporate Character of Institution [§ 524] p 465 
e. Grade of Institution [§ 525] p 465 
d. Foreign Institutions [§ 526] p 465 
e. Public or Charitable Character [§§ 527-530] p 465 
(1) In General [§ 527] p 465 
(2) Charging Tuition or Board [§ 528] p A6T 
(3) Compensation of Teaching Staff [§ 529] p 467 
(4) Religious and Sectarian Schools [§ 530] p 468 , 
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f. Particular Educational Institutions [§ 531] p 468 : 
 g. Property Exempt [§§ 532-550] p 469 
(1) In General [§ 532] p 469 
(2) Character and Extent [§ 533] p 469 
(3) Location [§ 534] p 470 
(4) Ownership, Occupation, and Use [$$ 535-542] p 470 
(a) Ownership [§§ 535-536] p 470 
aa. In General [§ 535] p 470 
bb. Time of Ownership [§ 536] - 471 
(b) Occupation [§ 537] p 471 
(c) Educational Use [§§ 538-540] p 471 
aa. In General [§ 538] p 471 
bb. Exclusive Character of Use [§ 539] p 472 
ec. Contemplated Use; Buildings under Construction [§ 540] p 473 
(d) Dedication to Public and School Use [§ 541] p 473 
(e) Charitable or Profitable Use [§ 542] p 473 
(5) Particular Kinds of Property [§§ 543-550] p 474 
(a) Athletic Fields and Other Recreational Property [§ 543] p 474 
(b) Buildings of Institution and Adjacent Lands [§ 544] p 475 
(c) Farms and Gardens [§ 545] p 475 
(d) Residential Properties [§§ 546-548] p 476 
aa. Dormitories [§ 546] p 476 
bb. Dwellings of Instructors, Officers, and Other Employees [§ 547] p 
477 . 
ec. Residences Occupied by Outsiders [§ 548] p 478 
(e) Trusts or Endowments [§ 549] p 478 
(f) Other Property [§ 550] p 479 - 
4. Religious Institutions [§§ 551-571] p 480 
a. In General [§ 551] p 480 
b. Character of Institution [§§ 552-555] p 481 
(1) In General [§ 552] p 481 
(2) Corporate Character [§ 553] p 481 
‘ (3) Foreign Institutions [§ 554] p 481 
(4) Particular Religious Institutions [§ 555] p 481 
ce. Property Exempt [§§ 556-571] p 482 
(1) In General [§ 556] p 482 
(2) Character and Extent [§ 557] p 482 
(3) Location [§ 558] p 482 
(4) Ownership, Occupation, and Use [§§ 559-567] P 482 
(a) Ownership [$$ 559-560] p 482 
aa. In General [§ 559] p 482 
bb. Time of Ownership [§ 560] p 483 
(b) Occupation [§ 561] p 483 
(c) Religious Use [§§. 562-567] p 483 
aa. In General [§ 562] p 483 
bb. Public Character of Worship [§ 563] p 484 
ec. Exclusive Character of Use [§ 564] p 484 
dd. Contemplated Use; Bualdings under Construction [§ 565] p 485 
ee. Abandonment of Use [§ 566] p 485 
ff. Profitable Use [§ 567] p 485 
(5) Particular Kinds of Property [§§ 568-571] p 486 
(a) Buildings and Land Generally [§ 568] p 486 
(b) Parsonages and Other Residential Property [§ 569] p 487 
(c) Trusts and Endowments [§ 570] p 489 
(d) Other Property [§ 571] p 489 
5. Cemeteries and Cemetery Associations [$$ 572-577] p 490 
a. In General [§ 572] p 490 
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b. Ownership of Property [§ 573] p 490 
e. Use of Property [§§ 574-576] p 490 
(1) In General [§ 574] p 490 
(2) Use for Other Purposes [§ 575] p 491 
(3) Profitable Use [§ 576] p 491 
d. Particular Kinds of Property [§ 577] p 492 
6. Chambers of Commerce and Similar Organizations [§ 578] p 492 
7. College Fraternities and Sororities [§ 579] p 493 
8. Fraternal and Beneficial Associations [§§ 580-589] p 493 
a. In General [§ 580] p 493 
b. Express Exemption [§ 581] p 493 ; 
e. Charitable or Benevolent Status [§§ 582-584] p 494 
(1) In General [§ 582] p 494 
(2) Benefits and Insurance [§ 583] p.496- 
(3) Organization for Social Purposes [§ 584] p 496 
d. Property Exempt [§$ 585-589] p 496 
(1) Ownership [§ 585] p 496 
(2) Use of Property [§§ 586-588] p 496 
(a) In-General [§ 586] p 496 , 
(b) Use for Profit [§ 587] p 497 
(c) Social Use [§ 588] p 497 
(3) Particular Kinds of Property [§ 589] p 497 
9. Homes, Asylums, and Reformatories [§$ 590-596] p 498: 
. In General [§ 590] p 498 
. Receipt of Fees [§ 591] p 499 
. Public Character of Institution [§ 592] p 499 
. Location of Property [§ 593] p 499 
. Ownership of Property [8 594] p 499 — 
. Use of Property [§ 595] p 499 
. Particular Kinds of Property [§ 596] p.500 
10. Hospitals [§§ 597-601] p 500 
a. In General [§ 597] p 500 
b. Ownership of Property [§ 598] p ‘501 
e. Universal or Public Availability of Benefits [§ 599] p 502 
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d. Charitable or Benevolent Status of Hospital and Its Property [§ 600] p 502 


e. Particular Kinds of Property and Institutions [§ sate p 503 


11. Libraries and Museums [§§ 602-605] p 504 
a. In General [§ 602] p 504 ; 
b. Character of Institution [§ 603] p 504 
ce. Property Exempé [§§ 604-605] p 504 
(1) Ownership [§ 604] p 504 
(2) Use [§ 605] p 505 


12. Literary and Scientific Societies [§§ 606-610] p ous 


a. In General [§ 606] p 505 
b. Literary or Scientific Character [§ 607] p 505 
@. Incorporation of Institution [§ 608] p 505 

d. Use of Property [§ 609] p 505 

e. Particular Kinds of Property [§ 610] p 505 
13. Military Organizations [§ 611] p 505 
14. Patriotic Societies [§ 612] p 506 
15. Societies for Prevention of Cruelty [§ 613] p 506 4 


16. Young Men’s Christian Associations and Similar Sie ti {§§ 614-618] p 506 


a. In General [§ 614] p 506 


Z Ownership, Possession, and Occupation of Property {6 615] p 507 


. Use of Property [$$ 616-617] p 507 
(1) In General [§ 616] p 507 
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(2) Profitable Use [§ 617] p 507 
d. Particular Kinds of Property [§ 618] p 508 
V. PLACE OF TAXATION [§§ 619-672] p 509 
A. Taxing Districts [§§ 619-621] p 509 
< In General [§ 619] p 509 
. Creation and Organization [§ 620] p 509 
3. Territory Included and Boundaries [§ 621] p 510 
B. Domicile or Residence of Owner [§§ 622-629] p 511 
1. In General [§ 622] p 511 
2. What Constitutes, and Determination [§$ 623-626] eit 
a. In General [§ 623] p 511 
b. More than One Residence, Domicile, or Place of Abode [§ 624] p 512 
c. Residence Situated Partly in Two Districts [§ 625] p 513 
d. Question of Law or Fact and Evidence [§ 626] p 513 
3. Change or Abandonment of Domicile or Residence [$$ 627-629] p 514 
a. In General [§ 627] p 514 
b. Intention and Concurrence of Intention and Actual Removal and Residence [$ 628] p | 
515 
ce. Evidence and Question of Law or Fact [§ 629] p 516 
C. Nature and Location of Property [§§ 630-642] p 517 
1. In General [§ 630] p 517 
2. Real Property, Interests Therein, and Property Connected Therewith [§§ 631-634] p 517 
a. In General [§ 631] p 517 
b. Water Rights and Property Connected Therewith [§ 632] p 518 
ce. Mines, Mining Rights, and Proceeds [§ 633] p 519 
d. Land in More Than One Taxing District [§ 634] p 519 
3. Personal Property [§§ 635-642] p 520 
a. In General [§ 635] p 520 
b. Domestic Animals [§ 636] p 523 
c. Stock in Trade of, and Property Employed by, Merchant or Manufacturer [§§ 637- 
638] p 524 . 
(1) In General [§ 637] p 524 
(2) Logs, Timber, and Similar Property [§ 638] p 526 
. Capital Invested in Business [§ 639] p 527 
. Credits and Securities [§ 640] p 528 
. Shipping [§ 641] p 529 
g. Property Temporarily in Taxing District or in Transit [§ 642] p 529 
D. Ownership or Possession of Property [§§ 643-648] p 530 
. In General [§ 643] p 530 
. Property Held by Trustee [§ 644] p 530 
. Property Held by Guardian [§ 645] p 531 
. Property of Decedent’s Estate [§ 646] p 532 
. Property in Possession of Agent [§ 647] p 533 
6. Partnership Property [§ 648] p 533 
E. Corporations and Corporate Property [§§ 649-672] p 534 
1. General Rules [§§ 649-657] p 534 
a. Domicile, Residence, and the Like [§§ 649-650] p 534 
(1) In General [§ 649] p 534 
(2) Corporate Designation [§ 650] p 535 
b, Situs of Property [§§ 651-657] p 536 
(1) Real Property [§ 651] p 536 
(2) Personal Property [§§ 652-654] p 537 
(a) In General [§ 652] p 537 
(b) Tangible [§ 653] p 537 
(e) Intangible [§ 654] p 538 
(3) Capital and Stock, Corporate Shares and Bonds [§ 655] p 539 
(4) Franchise [§ 656] p 539 
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(5) Appointment of Receiver [§ 657] p 540 
2. Particular Types of Corporations [§§ 658-671] p 540 
a. Banking Corporations [§§ 658-659] p 540 
(1) In General [§ 658] p 540 
(2) National Banks or Banking Associations [§ 659] p 540 
b., Insurance Companies [§ 660] p 541 
. Manufacturing Corporation [§ 661] p 541 
d. Railroad Companies [§§ 662-665] p 542 
(1) In General [§ 662] p 542 
(2) Real Property, Right of Way, and Tracks [§ 663] p 543 
(3) Rolling Stock and Similar Property [§ 664] p 545 
(4) Intangible Personal Property; Capital and Franchises [§ 665] p 546 
. Street Railroads [§ 666] p 546 
. Other Transportation Companies [§ 667] p 547 
. Turnpike, Toll Road, and Toll Bridge Companies [§ 668] p 547 
. Telegraph and Telephone Companies [§ 669] p 548 
1. Gas, Electric, and Power Companies [§ 670] p 548 
j. Water Companies [§ 671] p 549 
3. Foreign Corporations [§ 672] p 550 
VI. LEVY AND ASSESSMENT [(§ 673-921] p 551 
A. Levy and Apportionment [§§ 673-711] p 551 
1. Definition, Nature, and Necessity of Levy [§ 673] p 551 
2. Powers of Legislature [§§ 674-676] p 552 
a. In General {§ 674] p 552i 
b. In Making Levy [§§ 675-676] p 552 
(1) In General [§ 675] p 552 
(2) Constitutional Restrictions and Limitations [§ 676] p 553 
3. Powers of Counties and Other Local Authorities [§§ 677-683] p 554 
a. In General [§ 677] p 554 
b. Purposes of Taxation [§ 678] p 555 
c. Rate or Amount [§§ 679-681] p 555 
(1) In General [§ 679] p 555 
(2) Haceptions to General Limitation [§ 680] p 556 
(3) As Controlled by Necessities or Purpose [§ 681] p 557 
d. Exercise of Power in General [§§ 682-683] p 557 
(1) Necessity and Duty [§ 682] p 557 
(2) Manner of Exercising Power [§ 683] p 557 
4. Apportionment [§§ 684-686] p 558 
a. To Counties or Other Local Subdivisions [§§ 684-686] p 558 
(1) Im General [§ 684] p 558 
(2) Conclusiveness, Correction, and Objections [§ 685] p 559 
b. By Local Authorities [§ 686] p 560 
5. Requisites and Validity of Levy [§§ 687-699] p 560 
a. In General [§ 687] p 560 
b. Certificate or Estimate as to Rate or Amount [§ 688] p 562 
ce. Time of Levy [§§ 689-690] p 563 
(1) In General [§ 689] p 563 
(2) Period Covered by Levy [§ 690] p.564 
. Place of Levy [§ 691] p 565 
. Notice of Levy [§ 692] p 565 
. List or Assessment as Basis for Levy [§ 693] p 566 
. Determination of Rate or Amount [§§ 694-696] p 567 
(1) In General [§ 694] p 567 
(2) Limitation and Excess in General [§ 695] p 568 
(3) Exercise of Discretion; as Controlled by Necessities [§ 696] p 569 
h. Statement of Rate or Amount of Levy [§ 697] p 570 
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3. Statement of Purpose of Tax [§ 698] p 570 
j. Specification of Items and Amount Thereof [§ 699] p 571 
6. Record of Levy [§ 700] p 572 
7. Evidence as to Levy [§§ 701-702] p 573 
a. In General [§ 701] p 573 
b. Presumptions and Burden of Proof [§ 702] p 573 
8. Defects and Objections [§§ 703-704] p 574 
a. In General [§ 703] p 574 
b. Effect of Partial Illegality [§ 704] p 574 
9. Amendment of Levy [§ 705] p 574 * 
10. Subsequent Levy or Ratification; Curative Acts [§ 706] p 575 
11. Judicial Control of Levies [§§ 707-710] p 576 — 
"a. In General [§ 707] p 576 
b. Injunction [§ 708] p 576 
e. Review [$$ 709-710] p 577 
(1) In General [§ 709] p 577 
(2) Certiorari [§ 710] p 578 
12. Liability for Acts of Board or Officer [§ 711] p 578 
B. Assessors of Taxes [§§ 712-757] p 578 
1. Election of Assessors [§§ 712-713] p 578 
a. In General [§ 712] p 578 
b. Time of Election [§ 713] p 579 
= 2. Appointment of Assessors [§§ 714-715] p 579 — 
a. In General [§ 714] p 579 
b. Vacancies [§ 715] p 580 
3. Employment of Persons To Search Out Concealed or Omitted Property [§ 716] p 580 — 
4. Eligibility [§§ 717-718] p 581 - 
a. In General [§ 717] p 581 
b. Deputies and Assistants [§ 718] p 581 
5. Qualification of Assessors [§§ 719-721] p 581 
a. In General [§ 719] p 581 
b. Oath [§ 720] p 581 
ce. Bond [§ 721] p 582 - 
6. Status [§§ 722-724] p 582 
a. In General [§ 722] p 582 
b. As Ministerial Officer [§ 723] p 583 
c. As Judicial Officer [§. 724] p 583 
7. Tenure of Office [§§ 725-726] p 583 
a. In General [§ 725] p 584 
b. Appointees to Vacancies [§ 726] p 584 
8. Removal [§ 727] p 584. 
9. Rights, Powers, and Duties [§§ 728-742] p 584 
a. In General [§ 728] p 584 
b. Authority To Make Assessments [§§ 729-738] p 586 ° 
(1) In General [§ 729]. p 586 
(2) Deputies and Assistants [§ 730] p 589 
(3) As between Local Officers and State Officers and Roands {§§ 731-738] p 591 
(a) In General [§ 731] p 591 - 
(b) Assessment of Corporate Stock or Proneety by Local Assessors or State 
Board [§§ 732-738] p 592 
aa. In General [§. 732] p 592 
bb. Corporate Franchise [§ 733] p 595 
ce, Railroad Property [§§ 734-738] p 595 
(aa) In General [§ 734] p 595 
(bb) Property Used for “Railroad Purposes” and in “Operation of 
Railroad” [§ 735] p 598 
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(ce) Property Included in “Right of Way,” “Railroad Track,” and 
“Roadbed” [§§ 736-737] p 599 ; 
aaa. Constitutional or Statutory Right of State Board To 
Assess [§ 736] p 599 
bbb. Constitutional or Statutory Right of Local Officers To 
Assess [§ 737] p 601 
(dd) “Rolling Stock” [§ 738] p 602 
Action by Majority of Board [§ 739'] p 602 
Acts of De Facto Board or Assessor [§ 740] p 603 
. Time at or within Which Assessors Must Act [§ 741] p 604 
Apportionment of Unit Valuation [§ 742] p 605 
10. Compensation of Assessors [§§.743-745] p 605 
a. In General [§ 743] p 605 
b. Persons Employed To Assist Assessor [§§ 744-745] p 609 
(1) Deputies, Clerks, and Assistants [§ 744] p 609 
(2) Persons Employed To Search Out Concealed or Omitted Property [§ 745] p 610 
11. Presumptions Affecting Acts of Assessors [§ 746] p 611 
12. Liability of Assessors [§§ 747-756] p 614 
a. Civil Liability [§§ 747-755] p 614 
(1) To Taxpayer [§§ 747-753] p 614 
(a) Negligence or Misconduct Generally [§ 747] p 614 
(b) Illegality, Mistake, or Overvaluation [§ 748] p 614 
(c) Assessment of Exempt Property [§ 749] p 615 
,(d) Error as to Residence [§ 750] p 615 
(e) Omission or Refusal To Assess [§ 751] p 616 
(f) Waiver and Estoppel [§ 752] p 616 
(g) Actions for Damages [§ 753] p 616 
(2) To County or District [§§ 754-755] p 617 
(a) Liability to County for Fees and Overpayments [§ 754] p 617 
(b) To District for Negligence [§ 755] p 617 
b. Criminal Responsibility of Assessors [§ 756] p 617 
13. Liability of Sureties on Assesser’s Bond [§ 757] p 618 
C. Assessment of Property in General [§§ 758-817] p 618 
1. General Principles [§§ 758-762] p 618 
a. Nature and Effect [§ 758] p 618 
b. Necessity and Validity [§ 759] p 619 
ce. Statutory Provisions [§ 760] p 620 
d. Time and Date of Assessment [§ 761] p 621 
e! Evidence of Assessment [§ 762] p 622 
2. List or Statement by Taxpayer [§§ 763-771] p 622 
. In General [§ 763] p 622 
. Notice or Demand {§ 764] p 623 
. Who Should List Property [§ 765] p 624 
. Property To Be Included, Valuation, and Debts To Be Deducted [§ 766] p 624 
. Verification of List [§ 767] p 625 
. Conclusiveness and Effect; Subsequent Proceedings [§§ 768-771] p 625 
(1) In General [§ 768] p 625 
(2) Where No List, or False, Incorrect, or har apie List, Is Returned [§§ 769- 
771] p 626 
(a) In General [§ 769] p 626 
(«2 Ascertainment and Valuation of Property by Officer or Board [§ 770] p 
626 
(ec) Criminal Proceedings [§ 771] p 628 
3. Determination as to Taxable Persons and Property [§§ Leh p 629 
. a. In General [§ 772] p 629 
b. Records or Paper Title [§ 773] p 629 
c. Inspection of Property [§ 774] p 629 
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d. Place of Taxation [§ 775] p 630 
- 4, Mode of Assessment as Dependent on Nature or Ownership ofePr one [§§ 776-788] p 630 
‘a. In General [§ 776] p 630 é 
b. Timber and Minerals and Interests Therein [§ 777] p 631 
Machinery, Improvements, and Fixtures [§ 778] p 631 
Life Estates and Leaseholds [§ 779] p 632 
Occupied or Unoccupied Land [§ 780] p 632 
. Lands of Residents or Nonresidents [§ 781] p 633 
. Separate Parcels of Land [§ 782] p 633 Tam 
. Necessity of Assessment to Owner [§§ 783-784] p 634 
(1) In General [§ 783] p 634 
(2) Unknown Owners [§ 784] p 636 
i. Property of Partners or Joint Owners [§ 785] p 637 
j. Property of Decedent’s Estate [§§ 786-787] p 637 
(1) Personal Property [§ 786] p 637 
(2) Real Property [§ 787] p 637 
k. Property Held in Trust [§ 788] p 638 
5. Valuation [§§ 789-804] p 638 
a. In General [§ 789] p 638 
b. Personal Duty of Assessor [§ 790] p 640 
c. Erroneous Valuations Generally [§ 791] p 641 
d. Real Estate and Interests Therein [§§ 792-802] p 642 
(1) Land or Real Property Generally [§§ 792-795] p 642 
(a) In General [§ 792] p 642 
(b) Elements To Be Considered [§§ 793-795] p 643 
aa. In General [§ 793] p 643 
bb. Income Producing Capacity [§ 794] p 644 
ce. Appurtenances, Easements, and Improvements [§ 795] p 645 
(2) Estate or Interest Less than Fee Generally (§ 796] p 646 
(3) Platied or Unplatted Property [§ 797] p 647 
(4) Tide or Submerged Lands [§ 798] p 647 
(5) Timber and Timber Lands [§ 799] p 647 
(6) Mineral or Mining Property [§ 800] p 647 
(7) Growing Crops [§ 801] p 649 
(8) Changing Valuation between Periodical Assessments [§ 802] p 649 
e. Personal Property [§§ 803-804] p 649 
(1) In General [§ 803] p 649 
(2) Credits, Investments, and Securities [§ 804] p 650 
6. Deduction of Indebtedness [§§ 805-808] p 650 
a. In General [§ 805] p 650 
b. From Credits [§ 806] p 651 
e. Particular Debts or Obligations [§§ 807-808] p 651 
(1) In General [§ 807] p 651 
(2) Encumbrances on Real Property [§ 808] p\C52 
7. Effect of Omission of Property [§ 809] p 652 
8. Cancellation [§ 810] p 652 
9. Reassessment [§ 811] p 653 
10. Notice and Hearing [§§ 812-817] p 653 
a. Necessity [§ 812] p 653 
b. Sufficiency [§§ 813-817] p 655 
r (1) In General [§ 813] p 655 
(2) Notice [§§ 814-815] p 655 
(a) In General [§ 814] p 655 
(b) Form [§ 815] p 656 
(3) Hearing [$$ 816-817] p 657 
(a) In General [§ 816] p 657 
(b) Time [§ 817] p 658 
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D. Assessment of Corporate Stock, Franchises, and Property [§§ 818-863] p 659 
1. In General [§ 818] p 659 
2. Sources of Information Necessary for Making Assessment [§§ 819-831] p 660 
a. In General [§ 819] p 660 
b. Statement or Return by Corporation [§§ 820-830] p 660 
(1) Necessity [§ 820] p 660 
(2) Form and Contents [§§ 821-825] p 661 
(a) In General [§ 821] p 661 
(b) List of Property [§ 822] p 662 
(c) List of Stockholders [§ 823] p 662 
(d) Statement of Income, Earnings, or Receipts [§ 824] p 663 
(e) Statement of Surplus, Undivided Profits, and Other Accumulations [§ 825] 
p 663 
(3) By Whom Return May Be Made [§ 826] p 663 
(4) Conclusiveness and Effect [§§ 827-828] p 664 
(a) As to Corporation [§ 827] p 664 
(b) As to Assessing Officer or Board [§ 828] p 664 
(5) Disclosure of Information Contained in Return [§ 829] p 665 
(6) Failure or Refusal To Make Return [§ 830] p 666 
ce. Report or Statement by Stockholders [§ 831] p 666 
3. Proceedings To Obtain Necessary Information [§ 832] p 667 
4. Determination of Taxable Property, Value, or Basis of Tax [§§ 833-844] p 667 
a. Valuation of Corporate Property [§§ 833-835] p 667 
(1) In General [§ 833] p 667 
(2) Franchises [§ 834] p 671 
(3) Deduction of Indebtedness [§ 835] p 677 
b. Valuation of Capital [§§ 836-840] p 678 
(1) In General [§ 836] p 678 
(2) Deductions [§§ 837-840] p 681 
(a) Property Not Subject to Local Taxation [§ 837] p 681 
(b) Property Otherwise Taxed [§§ 838-839] p 681 
aa. In General [§ 838] p 681 
bb. Real Estate and Other Tangible Property 15 839] p 682 
ec. Stocks and Securities Owned [§ 840] p 683 
. Ascertainment of Amount of Earnings or Income [§ 841] p 683 
. Ascertainment of Amount of Dividends [§ 842] p 684 
. Valuation of Shares of Stock [§ 843] p 685 
f. Computation of Franchise Tax [§ 844] p 686 
5. Particular Classes of Corporations [§§ 845-862] p 688 
a. Banks [§§ 845-848] p 688 
. (1) Assessment of Property [§ 845] p 688 
(2) Ascertainment of Amount of Deposits [§ 846] p 689 
(3) Assessment of Capital [§ 847] p 689 
(4) Assessment of Shares of Stock [§ 848] p 691 
b. Insurance Companies [.§§ 849-851] p 692 
(1) In General [§ 849] p 692 
(2) Deductions [§§ 850-851] p 692 
(a) Indebtedness [§ 850] p 692 
(b) Property Otherwise Taxed and Exempt Property [§ 851]. p 693 
c. Railroad Companies [§§ 852-860] p 693 . 
(1) Assessment of Property [§§ 852-856] p 693 
: fa) In General [§ 852] p 693 
(b) Valuation [§ 853] p 694 
(c) Deduction of Indebtedness [§ 854] p 696 
(d) Particular Kinds of Property [§§ 855-856] p 696 
aa. Rolling Stock [§ 855] p 696 
bb. Right of Way and Other Real Estate [§ 856] p 697 
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(2) Assessment of Franchise [§ 857] p 698 
(3) Valuation of Capital [§§ 858-859] p 698 
(a) In General [§ 858] p 698 
(b) Deductions [§ 859] p 698 
(4) Ascertainment of Earnings or Receipts [§ 860] p 698 
d. Miscellaneous Corporations [§ 861] p 700 
e. Foreign Corporations [§ 862] p 701 
6. Notice or Statement of Assessment [§ 863] p 702 
Ii. Assessment Rolls or Books [$$ 864-919] p 703 te 
1. Nature and Necessity of Roll or List [§ 864} p 703 
2. Authority and Duty To Make [§ 865] p 703 
3. Arrangement, Form, Contents, and Requisites [§§ eee p 704 
a. In General [§ 866] p 704 
b. Abbreviations Generally [§ 867] p 705 
ce. Designation of Persons and Corporations [§§ 868-875] p 705 
(1) Necessity and Propriety of Inserting Name in General [§ 868] p 705 
(2) Arrangement in Alphabetical Order [§ 869] p 706 
(3) Superfluous or Additional Entries or Descriptions |§ 870] p 706 
(4) Sufficiency of Designation and Effect of Mistake [§ 871] p 707 
(5) Designation of Particular Kinds or Classes of Taxpayers [§§ 872-875] p 707 
(a) Joint Owners, Class Owners, and Unincorporated Associations [§ 872] p 
707 
(b) Occupants, Custodians, and Fiduciaries [§ 873] p 708 
(c) Unknown Owners [§ 874] p 708 
(d) Corporations and Stockholders [§ 875] p 709 
d. Listing and Description of Property [SS 876-897] p 710 
(1) Necessity and Sufficiency in General [§ 876] p 710 
(2) Separation and Classification [§ 877] p 710 
(3)-Taxability of Property [§ 878] p 711 
\ (4) Abbreviations and Figures [§ 879] p 711 
(5) Personal Property Generally [§ 880] p 712 
(6) Improvements on Real Estate [§ 881] p 712 
(7) Rights in Land Separated from Ownership of Fee [§ 882] p 713 
(8) Real Property [§§ 883-893] p 713 
(a) In General [§ 883] p 713 
(b) Parol Evidence To Aid and Apply Description [§ 884] p 716 
(c) Location According to Government Survey [§ 885] p 716 
(d) Description by Metes and Bounds [§ 886] p 718 
(e) City or Village Property [§ 887] p 718 
(f) Description by Numbers on Recorded Map or Plat [§ 888] p 719 
(g) Parts of Lots and Other Tracts [§ 889] p 721 
(h) Description by Commonly Reputed Name or Description [§ 890] p 722 
(i) Description in Record Title [§ 891] p 722 
(j) Statement of Quantity [§ 892] p 722 ‘ 
(k) Separate Listing of Nonresident and Unoccupied or Unseated Lands [§ 
893] p 723 
(9) Corporate Property and Stock [§§ 894-896] p 723 
(a) Capital and Corporate Stock [§ 894] p 723 
(b) Property and Franchises [§ 895] p 724 
(c) Necessity for Entry in Separate Corporation Book [§ 896] p 725 
(10) Curative Statutes [§ 897] p 725 \ 
e. Entry of Valuation and Extension of Tax [§§ 898-900] p 725 
(1) Valuation [§ 898] p 725 
(2) Extension of Tax [§ 899] p-726- 
(3) Omission of Dollar Mark or Other Character or Abbreviation To Indicate Mean- 
ing of Figures [§ 900].p 728 
f. Authentication [§§ 901-907] p 729 4 


TAXATION [61 C.J.J 


- (1) Signature and Seal [§ 901] p 729 
(2) Certificate or Verification [§§ 902-904] p 729 
(a) Necessity [§ 902] p 729 
(b) Requisites and Sufficiency [§§ 903-904] p 730 
aa. In General [§ 903] p 730 
bb. Certificate as to Valuation [§ 904] p 732 
(3) Presumptions as to Authentication [§ 905] p 732 
(4) Contradiction of Affidavit or Certificate [§ 906] p 732 
(5) Curative Statutes [§ 907] p 733 
4. Completion, Return, and Filing [§§ 908-912] p 733 / 
a. In General [§ 908] p 733 
b. Effect of Delay [§ 909] p 733 
ce. Evidence of Return and Filing [§ 910] p 734 
d. Notice of Completion and Filing [§ 911] p 734 
e. Curative Statutes [§ 912] p 735 
5. Custody of Assessment Records [§ 913] p 735 
y 6. Access to Rolls and Records [§ 914] p 735 
7. Duplicate Lists or Rolls [§§ 915-916] p 735 
a. In General [§ 915] p 735 
b. Supplying Lost or Destroyed Rolls [§ 916] p 736 ~ 
8. Construction, Operation, and Effect [§§ 917-918] p 736 
a. In General [§ 917] p 736 
b. Conclusiveness and Admissibility of Extrinsic Evidence Us 918] p 737 
9. Errors and Omissions Generally [§ 919] p 737 
F. Conclusiveness and Collateral Attack [§ 920] p 738 
G. Curative Statutes [§ 921] p 739 
VII. EQUALIZATION AND REVIEW OF ASSESSMENTS [§§ 922-1154] p 740 
A. Equalization [§§ 922-989] p 740 
1. In General [§§ 922-925] p 740 
a. Meaning of Equalization [§ 922] p 740 
b. Nature and Purpose {§ 923] p 740 
c. Power To Create Boards of Equalization [§ 924] p 740 
d. General Scheme [§ 925] p 740 
2. Equalization by Municipal or Local Board or Officer [§§ 926-951] p 741 
a. Necessity of Equalization [§ 926] p 741 
b. Proceedings To Compel Equalization by Board [§ 927] p 741 
c. Creation and Organization of Board [§§ 928-929] p 741 
(1) In General [§ 928] p 741 
(2) Power To Act by Majority or by Committees [§ 929] p 741 
d. Nature of Duties of Board [§ 930] p 741 
e. Time within Which Board Must Act [§ 931] p 741 
f. Powers of Board [§§ 932-934] p 741 
(1) In General [§ 932] p 741 
(2) Taxing Unit Not Individual Equalized [§ 933] p 742 
(3) Change of Aggregate Valuations [§ 934] p 742 
g. Method of Equalization [§§. 935-936] p 743 
(1) In General [§ 935] p 743 


(2) By Changing Valuations among Classes or Kinds of Property [§ 936] p 743 


h. Proceedings [§§ 937-944] p 743 
(1) In General [§ 937] p 743 
. ' (2) Notice of Board’s Proceedings [§ 938] p 744 ° 
Bay (3) Necessity for Complaint [§ 939] p 744 
(4) Property Considered [§ 940] p 744 
(5) Records of Board [§ 941] p 745 
(6) Decision of Board and Certificate [§§ .942-944] p 745 
(a) In General [§ 942] p 745 
(b) Form of Decision [§ 943] p 745°. 
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(c) Computation of Change Ordered [§ 944] p 746 
i. Review of Proceedings [§§ 945-951] p 746 
(1) In General [§ 945] p 746 
(2) Propriety of Remedy of Appeal [§ 946] p 747 
(3) Irregular Hearing as Precluding Subsequent Hearing [§ 947] p 747 
(4) Costs of Appeal [§ 948] p 747 
(5) Compensation of Members of Reviewing Board [§ 949] p 748 
(6) Mandamus To Enforce Decision [§ 950] p 748 
(7) Court Review of Decision of Reviewing Board [§ 951] p 748 
3. Equalization by State Board [§§ 952-989] p 748. 
a. Necessity for [§ 952] p 748 
b. Application to Local or State Taxes [§ 953] p 748 
c. Creation and Organization of Board [§§ 954-957] p 749 
(1) In General [§ 954] p 749 
(2) Membership [§ 955] p 749 
(3) Tenure of Office [§ 956] p 749 
(4) Compensation of Members [§ 957] p 749 
d. Board as Revisory, Not Appellate, Tribunal [§ 958] p 749 
e. Meetings of Board [§§ 959-961] p 749 
(1) Time of Meeting [§ 959] p 749 
(2) Secret or Open Meeting [§ 960] p 750 
(3) Power To Act by Majority [§ 961] p 750 
f. Authority and Powers of Board [§§ 962-967] p 750 
(1) In General [§ 962] p 750 
(2) Powers Limited to Those Conferred [§ 963] p 750 
(3) Power Limited to Equalization as between Counties [§ 964] p 751 
(4) Power To Increase or Decrease Valuations [§§ 965-966] p 751 
(a) In General [§ 965] p 751 
(b) Change of Aggregate Valuation of State [§ 966] p 752 
(5) Powers Incidental to Carrying Out of Those Conferred oe 67 
g. Method of Equalizing [§§ 968-970] p 752 
(1) In General [§ 968] p 752 
(2) Scale of Valuation [§ 969] p 753 
(3) Classification of Property [§ 970] p 753 
h. Proceedings [§§ 971-983] p 754: 
(1) In General [§ 971] p 754 
(2) Necessity To Follow Statutory Procedure [§ 972] p 754 
(3) Notice [§ 973] .p 754 
(4) Evidence on Which Board Acts [§ 974] p 755 
(5) Record of Proceedings [§ 975] p 755 
(6) Judgment or Decision of Board [§§ 976-983] p 756 
(a) Judicial Character [§ 976] p 756 
(b) Certainty [§ 977] p 756 
(ce) Effect as Curing Error of County Board [§ 978] p 756 
(d) Effect of Void Decision [§ 979] p 756 
(e) Change of Assessment Rolls or Lists To Conform to Action of State Board 
of Kqualization [§$ 980-982] p 756 
aa. Necessity [§ 980] p 756 
bb. Statutes Specifying Time rere State Board To Certify Its Dene 
Directory Merely [§ 981] p 756 
ce. Board or Officer Required To Carry Out Changes [§ 982] p7. 
(f) Power of State Board To Enforce Its Decision [§ 983] p 758 
i. Correction of Errors of State Board [§§ 984-989] p 758 
(1) Review by Courts [§§ 984-988] p 758 
(a) In General [§ 984] p 758 
(b) Collateral Attack [§ 985] p 758 
\(c) Correction of Individual Assessment [§ 986] p 759 
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(d) Parties Entitled To Question Legality of Board’s Action [§ 987] p 759 
(e) Time To Question Validity of Board’s Action [§ 988] p 759 
(2) Review by Administrative Board [§ 989] p 759 
B. Review or Correction by Assessors [§§ 990-1003] p 759 
1. Authority and Powers of Assessors [§§ 990-994] p 759 
a. In General [§ 990] p 759 
b. Correction [§§ 991-992] p 760 
(1) In General [§ 991] p 760 
(2) Addition of Omitted Property [§ 992] p 761 
e. Revaluation [§ 993] p 765 : 
d. Reassessment [§ 994] p 766 
2. Proceedings To Correct’ or Change [§§ 995-1002] p 766 
. General Principles [§ 995] p 766 
. Time for Application or Correction [§ 996] p 766 
. Application for Review or Correction [§ 997] p 769 
. Notice [§ 998] p 770 
. Conduct of Hearing or Review [§ 999] p 771 
. Ewdence [§ 1000] p 772 
. Record [§ 1001] p 773 
. Determination; Relief Awarded [§ 1002] p 774 
3. Effect of Correction or Change [§ 1003] p 774 
C. Review and Correction of Assessments by Official Boards or Officers [§§ 1004-1074] p 775 
1. In General [§§ 1004-1005] p 775 
a. Nature and Scope of Administrative Reviews Generally [§ 1004] p 775 
b. Laclusiveness of Statutory Remedy [§ 1005] p 777 
2. Grounds of Review [§ 1006] p 781 
* 3. Right of Review [§§ 1007-1010] p 783 
a. Requirement of Prejudicial Error in Assessment [§ 1007] p 783 
b. Nature of Applicant’s Interest in Assessment [§ 1008] p 783 
c. Estoppel or Waiver [§§ 1009-1010] p 784 
(1) In General [§ 1009] p 784 
(2) Failure To Return List or Inventory [§ 1010] p 785 
4. Creation of Board or Office and Organization of Board [§§ 1011-1013] p 787 
a. In General [§ 1011] p 787 
h. Qualification of Members [§ 1012] p 789 
e. Power of Majority or of Committee To Act [§ 1013] p 790 
5. Personal Liability of Board Members for Official Acts [§ 1014] p 790 
6. Authority and Powers of Board or Officer [§§ 1015-1024] p 791 
a. In General [§ 1015] p 791 
b. Correction of Errors, Defects, or Mistakes [§§ 1016-1020] p 793 
(1) In General [§ 1016] p 793 
(2) Addition of Omitted Property [§$ 1017-1019] p 797 
(a) In General [§ 1017] p 797 
(b) Addition and Assessment for Prior Years [§ 1018] p 803 
- *  (¢) Directing Assessor To Assess [§ 1019] p 804 
(3) Remission of Tax and Striking Off Names or Property [§ 1020] p 805 _ 
ce. Change of Valuation or Amount of Tax [§§ 1021-1023] p 806 
(1) In General [§ 1021] p 806 
(2) Increase of Valuation or Tax [§ 1022] p 809 
(3) Reduction of Valuation or Tax [§ 1023] p 812 
d. Reassessment [§ 1024] p 815 
7. Meetings of Board [§§ 1025-1027] p 817 
a. Time and Place [§§ 1025-1026] p 817 
(1) In General [§ 1025] p 817 
(2) Waiver of Objections [§ 1026] p 818 
b. Notice to Public of Meeting or Sessions [§ 1027] p 818 
8. Time and Place for Objections or Application for Review [§ 1028] p 819 
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9. Proceedings before Board or Officer [§§ 1029-1051] p 819 
a. Procedure in General [§ 1029] p 819 ; 
b. Notice to Persons Interested [§§ 1030-1034] p 320 } F 
(1) Necessity [§ 1030] p 820 
(2) Requisites and Sufficiency [S$ 1031-1032] p 821 
(a) In General [§ 1031] p 821 
(b) Service [§ 1032] p 822 
(3) Persons Notified [§ 1033] p 823 
(4) Waiver of Notice or Objections Thereto [8 1034] p 823 
t. Complaint or Application for Review [§ 1035] p 824 
d. Answer and Reply [§ 1036] p 825 
e. Evidence [§§ 1037-1040] p 825 
(1) Presumptions and Burden of Proof [$ 1037] p 905 
(2) Admissibility [§ 1038] p 825 
(3) Weight and Suffictency [§ 1039] p 826 
(4) Necessity of Basing Decision on Evidence Received [§ 1040] p 826 
f. Hearing [§§ 1041-1042] p 827 
(1) In General [§ 1041] p 827 
(2) Power To Call Witnesses and Compel Testimony [§ 1042] p 827 
g. Judgment or Decision and Record [§§ 1043-1048] p 828 
(1) Scope and Extent of Relief [§ 1043] p 828 
(2) Rendition, Form, and Requisites af Decision; Execution [§ 1044] p 828 
(3) Record of Proceedings [§§ 1045-1046] p 828 
(a) In General [§ 1045] p 828 
(b) Amendment and Correction [§ 1046] p 829 
(4) Conclusiveness and Effect of Decision [§§ 1047-1048] p 829 
(a) In General [§ 1047] p 829 
(b) Presumption of Regularity [§ 1048] p 831 
h. Making and Mode of Correction of Assessment [§ 1049] p 831 
i, Setting Aside Assessment and Making of Reassessment [§ 1050] p 832 
j. Review and Correction by Other or Higher Board or Officer [§ 1051] p 832 
10. Review by Courts [§§ 1052-1074] p 833 
a. Nature and Existence of Remedy [§§ 1052-1053] p 833 
(1) In General [§ 1052] p 833 
(2) Review of Reviewing Court [§ 1053] p 835 
b. Jurisdiction [§ 1054] p 836 
e. Time of Taking Proceedings [§ 1055] p 836 
d. Decisions Reviewable [§§ 1056-1057] p 837 
(1) In General; On Appeal [§ 1056] p 837 
(2) On Certiorari or Writ of Review [§ 1057] p 838 ix 
e. Right of Review [§§ 1058-1060] p 839 ‘ 
(1) In General [§ 1058] p 839 
(2) Existence of, or Recourse to, Other Remedies [§ 1059] p 840 
(3) Persons Entitled [§ 1060] p 840 
f. Presentation and Reservation before Board or Officer of Grounds of Review [§ 1061] 
p 841 
g. Proceedings for Review [§§ 1062-1065] p 842 
(1) In General [§ 1062] p 842 
(2) Transcript [§ 1063] p 842 
(3) Notice [§ 1064] p 842 
(4) Bond or Other Security [§ 1065] p 843 
h. Parties [§ 1066] p 843 
i. Pleading [§ 1067] p 844 
j. Trial De Novo [§ 1068] p 844 
k. Evidence [§§ 1069-1071] p 846 
(1) In General [§ 1069] p 846 
(2) Admissibility [§ 1070] p 846 
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(3) Sufficiency [§ 1071] p 847 
Mode and Extent of Review [§ 1072] p 849 
Determination and Relief ; Costs [§§ 1073-1074] p 850 
(1) In General [§ 1073] p 850 
(2) On Appeal [§ 1074] p 851 


D. Arbitratton [§ 1075] p 853 


B. Judicial Remedies for Review and Correction of Assessments [§§ 1076-1154] p 853 


1. Jurisdiction and Powers of Courts [§§ 1076-1088] p 853 
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. In General [§ 1076] p 853 

. Change of Valuation [§ 1077] p 855 

. Setting Aside Assessment and Striking Tax from Roll [§ 1078] p 856 
. Mode of Correction [§ 1079] p 856 


Assessment of Omitted Property [§§ 1080-1088] p 857 
(1) In General [§ 1080] p 857 
(2) Existence of, or Recourse to, Other Remedies [§ 1081] p 857 
(3) Conditions Precedent [§ 1082] p 857 
(4) Time To Sue; Limitations and Laches [§ sce p 857 
(5) Parties and Process [§ 1084] p 858 
(6) Pleading [§ 1085] p 858 
(7) Dismissal [§ 1086] p 859 
(8) Hearing and Evidence; New Trial [§ 1087] p 859 
(9) Judgment dnd Enforcement; Costs [§ 1088] p 859 


2. Appeal from Assessment [§§ 1089-1099] p 860 
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. In General [§ 1089] p 860 
. Existence of, or Recourse to, Other Remedies [§ 1090] p 861 
. Grounds of Appeal [§ 1091] p 861 

. Time of Taking Appeal [$ 1092] p 861 

. Persons Entitled [§ 1093] p 862 

. Proceedings for Appeal [§ 1094] p 862 

. Pleading [§ 1095] p 862 

. Hearing [§ 1096] p 862 

. Evidence [§ 1097] p 863 

. Determination and Relief [§ 1098] p 864 

. Further Appeal [§ 1099] p 865 


3. Certiorari To Review Assessment [§§ 1100-1119] p 865 


a. 
b. 
Cc 
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In General [§ 1100] p 865 
Grounds for Review [§ 1101] p 866 
Right of Review [§§ 1102-1105] p 868 
(1) In General [§ 1102] p 868 
(2) Ewistence of Other Remedies [§§ 1103-1104] p 868 
(a) In General [§ 1103] p 868 
(b) Application to Assessors [§ 1104] p 869 
(3) Persons Entitled [§ 1105] p 870 


. Parties [§ 1106] p 871 

. Time of Taking Proceedings [§ 1107] p 872 
. Petition [§ 1108] p 873 

. Writ and Return [$§ 1109-1110] p 876 


(1) In General [§ 1109] p 876 
(2) Return to Writ [§ 1110] p 876 


. Other Pleadings [§ 1111] p 877 
. Hearing and Review [§§ 1112-1116] p 877 


(1) In General [§ 1112] p 877 

(2) Evidence [§§ 1113-1115] p 879 
(a) In General; Presumptions and Burden of Proof [§ 1113] p 879 
(b) Admissibility [§ 1114] p 880 
(c) Sufficiency of Evidence [§ 1115] p 881 

(3). Reference [§ 1116] p 883 
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j. Determination and Disposition of Cause [§ 1117] p 884 
k. Appeal [§ 1118] p 886 * 
1. Costs [§ 1119] p 887 

4. Mandamus To Correct Assessments [§§ 1120-1126] p 888 
a. In General [§ 1120] p 888 
b. Compelling Action by Taxing Officials [§ 1121] p 889 
c. Existence of Another Adequate Remedy [§ 1122] p 891 
d. Time To Sue and Laches [§ 1123] p 891 
e. Who May Maintain Proceeding [§ 1124] p 891-4 
f. Pleading and Evidence [§ 1125] p 891 
g. Appeal and Error [§ 1126] p 892 

5. Injunction To Restrain Assessments [§§ 1127-1133] p 892 
a. In General [§ 1127] p 892 
b. Overassessment or Discrimination [§ 1128] p 893 
c. Existence of Other Remedy [§ 1129] p 894 
d. Time To Sue and Laches [§ 1130] p 895 
e. Who May Sue and Parties [§ 1131] p 895 
f. Pleading and Evidence [§ 1132] p 896 

. Costs [§ 1133] p 896 

6 ction To Reduce Assessment or Abate Tax [§§ 1134-1144] p 896 
a. Nature and Scope of Remedy [§ 1134] p 896) 
b. Conditions Precedent [§ 1135] p 898 
ce. Time To Sue; Limitations and Laches [§ 1136] p 901 
d 
e 
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. Who May Sue and Parties [§ 1137] p 901 
. Pleading [§§ 1138-1139] p 902 
(1) In General [§ 1138] p 902 , 
(2) Issues, Proof, and Variance [§ 1139] p 903 
. Evidence [§ 1140] p 903 
. Questions of Law or Fact [§ 1141] p 905 
. Findings and Judgment [§ 1142] p 905 
. Costs and Expenses [§ 1143] p 906 
j. Appeal and Error [§ 1144] p 907 
7. Action To Vacate Assessments or To Obtain Reassessment [§§ 1145-1154] p 907 
a. Grounds for Relief [§ 1145] p 907 
b. Jurisdiction and Venue [§ 1146] p 909 
. Limitations [§ 1147] p 909 
. Conditions Precedent [§ 1148] p 909 
Who May Sue and Parties [§ 1149] p 910 
. Pleading [§ 1150] p 910 
. Evidence [§ 1151] p 911 
. Judgment [§§ 1152-1153] p 911 
(1) In General [§ 1152] p 911 
(2) Stay of Proceedings and Reassessment [§ 1153] p 912 
i. Costs [§ 1154] p 912 
VIII. LIEN [§§ 1155-1223] p 912 
A. In General [§ 1155] p 912 
B. Prerequisites to Attachment [§§ 1156-1160] p 914 
1. In General [§ 1156] p 914 
2. Assessment [§§ 1157-1158] p 914 
a. Necessity [§ 1157] p 914 
b. Validity [§ 1158] p 915 
3. Recording or Charging Lien [§ 1159] p 915 
4. Demand and Other Steps To Secure Payment [§ 1160] p 916 
C. Beneficiaries [§ 1161] p 917 
D. Property to Which Lien Attaches [§§ 1162-1170] p 917 
1. In General [§ 1162] p 917 
2. Personal Property [§§ 1163-1164] p 918 
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a. In General [§ 1163] p 918 
b. Statutory Lien [§ 1164] p 918 
3. Real Property [§§ 1165-1170] p 920 
a. In General [§ 1165] p 920 
b. For Real Property Tax [§§ 1166-1167] p 920 
(1) In General [§ 1166] p 920 
(2) On Estate or Interest Less Than Fee [§ 1167] p 921 
ce. For Personal Property Tax [§§ 1168-1169] p 921 
(1) In General [§ 1168] p 921 
(2) Statutory Lien [§ 1169] p 922 
d. For Franchise Tax [§ 1170] p 922 
E. Amount [§ 1171] p 922 
F. Time When Lien Attaches [§§ 1172-1175] p 922 
1. In General [§ 1172] p 922 
2. Fixed by Statute [§§ 1173-1175] p 923 
a. In General [§ 1173] p 923 ' 
b. On Seizure or Distraint [§ 1174] p 924 
ce. Relation Back [§ 1175] p 924 
G. Priority [§§ 1176-1197] p 925 
1. In General [§§ 1176-1179] p 925 
a. In Absence of Statutory Preference [§ 1176] p 925 
b. Under Preference Statutes [§§ 1177-1179] p 926 
(1) In General [§ 1177] p 926 
(2) Construction of Such Statutes [§ 1178] p 926 
(3) Duration of Priority Limited [§ 1179] p 927 
2. As against Realty Mortgages or Similar Liens [§§ 1180-1188] p 927 
a. In Absence of Statute [§ 1180] p 927 
b. Under Preference Statutes [§§ 1181-1186] p 928 
(1) In General [§ 1181] p 928 
(2) Lien for Personal Property Tax [§ 1182] p 929 
(3) Lien of Franchise Tax [§ 1183] p 929: 
(4) Against Mortgagee in Good Faith [§ 1184] p 929 
(5) Effect of Foreclosure of Mortgage [§ 1185] p 930 
(6) Effect of Invalid Lien [§ 1186] p 930 
e. Mortgage Held by One Liable for Tax [§ 1187] p 930 
d. Mortgage Held by State [§ 1188] p 930 
3. As against Chattel Mortgages [§§ 1189-1190] p 930 
a. In General [§ 1189] p 930 
b. Confusion of Goods [§ 1190] p 931 
4. As against Other Tax Liens [$$ 1191-1193] p 981 
a. In General [§ 1191] p 931 
b. Municipal and County Liens [§ 1192] p 931 
ce. Special Tax or Assessment Liens [§ 1193] p 932 
As against Other Particular Claims or Encumbrances [§ 1194] p 933 
. Priority Affected by Time of Attachment of Liens [§ 1195] p 934 
. Priority Affected by Notice or Registration [§ 1196] p 934 
. Equities between Holders of Subordinate Liens [§ 1197] p 935 
H. Effect of Transfer of Property [§§ 1198-1202] p 936 
1. In General [§ 1198] p 936 
2. Transfer of Real Property [§§ 1199-1202] p 936 
a. Where Realty Was Taxed in General [§ 1199] p 936 
b. Where Personalty Was Taxed in General [§ 1200] p 936 
ce. Purchasers in Good Faith [§ 1201] p 937 
d. Sale by State [§ 1202] p 937 
8. Transfer of Personal Property [§§ 1203-1205] p 937 
a. In General [§ 1203] p 937 
b. Transfer before Attachment of Lien [§ 1204] p 938 
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e. Bulk Sales [§ 1205] p 939 ; 
4. Judicial or Execution Sale [§ 1206] p 939 ~ 
5. Omission from Certificate or Records [§ 1207] p 941 
6. Liability as between Transferees [§ 1208] p 941 
I. Duration [§§ 1209-1212] p 942 
1. In General [§ 1209] p 942 
2. Extension of Duration [§§ 1210-1212] p 943 
a. In General [§ 1210] p 943 
b. By Proceedings To Enforce [§ 1211] p 944 >. 
c. Specific Subsequent Statutory Extension or Revival [§ 1212] p 944 
J. Loss or Discharge of Lien [§§ 1213-1221] p 944 
1. In General [§ 1213] p 944 
2. Sale of Property for Taxes [§ 1214] p 945 
3. Merger in Title [§§ 1215-1216] p 945 
a. Transfer to State [§ 1215] p 945 
b. Transfer,to Private Person [§ 1216] p 946 
. Assumption of Obligation To Pay Taxes [§ 1217] p 946 
. Nonperformance or Misfeasance of Tax Officials [§ 1218] p 946 
. Unauthorized Release [§ 1219] p 947 
. Waiver and Abandonment [§ 1220] p 947 
. Repeal of Statute Imposing Tax {§ 1221] p 948 
K. Protection of Lien [§ 1222] p 948 
L. Assignment of Lien [§ 1223] p 948 
Ix. PAYMENT, RELEASE, OR Nari dooasrnges AND REFUNDING OR RECOVERY OF TAXES 
PAID [§§ 1224-1289] p 948 
A. Payment or Tender [§§ 1224-1252] p 948 
1. In General [§ 1224] p 948 
, 2. Notice or Demand [§ 1225] p 948 
3. Person by Whom Payment Made [§§ 1226-1231] p 949 
a. In General [§ 1226] p 949 
b. Rights of Claimants, Lienors, or Other Third Persons Paying Taxes [$9 1227-1228] p 
950 
(1) In General [§ 1227] p 950 
(2) Right to Lien [§ 1228] p 952 
c. Corporation Paying Tax on Stock, Indebtedness, or Securities [§§ 1229-1230] p 954 
(1) In General [§ 1229] p 954 
(2) Bank Stock, Dividends, and Deposits [§ 1230] p 955 
d. Apportionment and Contribution [§ 1231] p 957 
. Payment from Property in Custody of Law [§ 1232] p 957 
To Whom Payment Made [§ 1233] p 958 
. Time and Place of Payment [§ 1234] p 958 
. Tender [§ 1235] p-960 
. Excuses for Nonpayment [§§ 1236-1237] p 961 
a. In General [§ 1236] p 961 
b. Mistake; Reliance on Official Statement or Certificate [§ 1237] ‘ 961 
9. Mode and Amount of Payment [§§ 1238-1245] p 962 
a. Mode of Making Payment [§§ 1238-1239] p 962 
(1) In General [§ 1238] p 962 
(2) Set-Off and Counterclaim [§ 1239] p 963 
b. Medium of Payment [§§ 1240-1242} p 963 
(1) In General [§ 1240] p 963 
(2) State and Municipal Bonds, Warrants, and Other Obligations [§ 1241] p 963 
(3) Checks, Drafts, and Notes (6 1242] p 964 
c. Amount of Payment [§§ 1243-1245] p 965 
(1) In General [§ 1243] p 965 
(2) Partial Payment [§ 1244] p 965 
(3) Rebates and Discounts [§ 1245] p 966 
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10. Evidence of Payment [§§ 1246-1248] p 967 © 


a. 
b. 


Presumptions [§ 1246] p 967 
Admissibility [§ 1247] p 967 


ce. Weight and Sufficiency [§ 1248] p 968 
ll. Right of Taxpayer to Receipt [§ 1249] p 969 
12. Application of Payments [§ 1250] p 970 
13. Operation and Effect of Payment [§ 1251] p 970 
14. Effect of Failure To Pay [§ 1252] p 971 - 
B. Release or Compromise, and Refunding of Taxes Paid [§§ 1253-1257] p 973 
1. Release or Compromise [§ 1253] p 973 
2. Refunding [§§ 1254-1257] p 974 


a. 


b. 


Authority To Refund [§ 1254] p 974 
Grounds for Refunding [§§ 1255-1256] p 976 
(1) In General [§. 1255] p 976 
(2) Persons or Property ae or Not Liable [§ 1256] p 978 


ce. Proceedings To Secure Refund [§ 1257] p 978 
C. Recovery of Taxes Paid [§§ 1258-1288] p 980 

1. Right of Recovery in General [§§ 1258-1260] p 980 
a. General Rule [§ 1258] p 980 
b. Unauthorized Increase or Excessive Assessments [§ 1259] p 981 
ce. Hxceptions to, and Limitations of, Rule [§ 1260] p 982 

2. Hxistence and Availability of Other Remedies [§ 1261] p 983 

3. Effect of Paying Over or Distributing Money [§ 1262] p 984 

4. Voluntary Payment [§§ 1263-1270] p 985 
a. In General [§ 1263] p 985 
b. What Constitutes Voluntary Payment in General [§ 1264] p 986 
e. Duress or Compulsion [§§ 1265-1269] p 987 


(1) In General [§ 1265] p 987 

(2) Payment To Avoid Seizure and Sale ies Property or Arrest of Person [§ aon P 
988 

(3) Payment To Avoid Penalties or Injury to Taxpayer’s Rights [§ 1267] p 990 

(4) Payment To Clear, or Prevent Cloud on, Title [§ 1268] p 990 

(5) Payment before Due or before Collection Could Be Enforced [§ 1269] p 991 


d. Mistake of Law or Fact [§ 1270] p 991 
5. Payment under Protest [§§ 1271-1273] p 992 
* a. In Absence of Statute [§ 1271] p 992 


b. 
cs 


Statutory Provisions [§ 1272] p 993 5 
Requtsites and Sufficiency of Protest [§ 1273] p 995 


6. Actions or Proceedings for Recovery of Taxes [§§ 1274-1288] p 996 


a. 


Nature and Form of Remedy and Defenses [§ 1274] p 996 


b. Conditions Precedent [§§ 1275-1276] p 997 
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“ 
j. 


(1) In General [§ 1275] p 997 
‘ (2) Demand, Notice, or Presentation of Claim [§ 1276] p 998 


. Time To Sue, Limitations, and Laches [§ 1277] p 999 

. Persons Entitled To Sue, and Parties Plaintiff [4 1278] p 1000 
. Persons Liable, and Parties Defendant [§ 1279] p 1001 

. Pleading [§§ 1280-1282] p 1003 


(1) Petition, Declaration, or Complaint [§ 1280] p 1003 
(2) Plea or Answer [§ 1281] p 1005 
(3) Issues, Proof, and Variance [§ 1282] p 1005 


_ Evidence [§§ 1283-1285] p 1005 


(1) Presumptions and Burden of Proof [§ 1283] p 1005 
(2) Admissibility [§ 1284] p 1006 
(3) Weight and Sufficiency [§ 1285] p 1006 

Trial, Judgment, and Relief [§ 1286] p 1007 

Amount of Recovery [§ 1287] p 1008 

Appeal [§ 1288] p 1009 


D. Redemption of Stamps [§ 1289] p 1010 
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X. COLLECTION AND ENFORCEMENT AGAINST PERSONS AND PERSONAL PROPERTY [§§ 
1290-1487] p 1010 : 
A. Collection Generally [§§ 1290-1292] p 1010 
1. In General [§ 1290] p 1010 
2. Within Political Subdivision; Delegation of Power [§ 1291] p 1012 
3. Amendment and Repeal of Statutes [§ 1292] p 1012 
B. Collectors [§§ 1293-1352] p 1013 
1. Creation and Abolition of Office [§ 1293] p 1013 
2, Eligibility, Selection, Qualification, and Tenure [§§ 1294-1300] p 1013 
. Eligibility [§ 1294] p 1013 
. Appointment or Election [§ 1295] p 1013 
. Qualification [§ 1296] p 1013 
. Duration and Tenure of Office; Vacancy and Filling Thereof [§ 1297] p 1014 
. Other Officers as Collectors Ex Officio [§ 1298] p 1014 
. De Facto Collectors [§ 1299] p 1015 
. Deputies and Assistants [§ 1300] p 1015 
3. Compensation [§§ 1301-1303] p 1015 
a. In General [§ 1301] p 1015 
b. As between Different or Successive Officers [§ 1302] p 1017 
ec. Retention or Allowance and Payment [§ 1303] p 1018 
4. Authority and Duty To Collect Taxes [§§ 1304-1312] p 1018 
a. In General [§ 1304] p 1018 
Particular Taxes [§ 1305] p 1019 
Death or Expiration of Term [§ 1306] p 1019 
Delivery of Tax Roll or List or Duplicate Thereof [§ 1307] p 1019 
. Warrant for Collection [$9 1308-1310] p 1020 
(1) Nature and Necessity [§ 1308] p 1020 
(2) Issuance and Authentication [§ 1309] p 1020 
(3) Form and Contents [§ 1310] p 1021 
f. Tax Bills [§ 1311] p 1021 
g. Authority To Release or Compromise [§ 1312] p 1022 
5. Accounting and Paying Over Taxes Collected [§§ 1313-1323] p 1022 
a. Accounting and Settlement [§§ 1313-1314] p 1022 
(1) In General [§ 1313] p 1022 
(2) Conclusiveness and Effect [§ 1314] p 1023 
Responsibility for Money Collected [§ 1315] p 1023 
Duty and Time To Pay Over Funds [§ 1316] p 1024 
Mode and Effect of Payment and to Whom Made [§ 1317] p 1024 
Application of Payments [§ 1318] p 1025 
Liability for Interest and Penalties [§ 1319] p 1025 
. Lien on Collector’s Property [§ 1320] p 1026 
. Proceedings against Defaulting Officers [§§ 1321-1323] p Lie? 
(1) Summary Proceedings [§ 1321] p 1026 
(2) Actions [§§ 1322-1323] p 1026 
(a) Right and Form of Action; Defenses [§ 1322] p 1026 
(b) Jurisdiction and Proceedings [§ 1323] p 1027 
6. Return or Report [§ 1324] p 1027 
7. Rights and Liabilities as to Uncollected Taxes [§§ 1325-1326] p 1028 
a. Liabilities [§ 1325] p 1028 
b. Rights against Taxpayer [§ 1326] p 1029 
8. Liability to Taxpayer or Property Owner [§§ 1327-1328] p 1029 
a. In General [§ 1327] p 1029 
b. Protection or Justification [§ 1328] p 1029 
9. Bond [§§ 1329-1351] p 1030 
a. Necessity and Sufficiency [§§ 1329-1335] p 1030 
(1) Necessity [§ 1329] p 1030 
(2) Time [§ 1330] p 1030 
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(3) Form, Contents, and Execution [§ 1331] p 1030 
(4) Sureties [§ 1332] p 1031 
(5) Approval [§ 1333] p 1031 
(6) Bond of Sheriff as Collector [§ 1334] p 1032 
(7) Bond of Deputy Colleetor [§ 1335] p 1032 
b. Liability on Bonds [§§ 1336-1341] p 1032 
(1) In General [§ 1336] p 1032 
(2) Nature of Tax [§ 1337] p 1033 
(3) Term or Period Covered [§ 1338] p 1033 
(4) Breach of Condition [§ 1339] p 1033 
(5) Application of Payments [§ 1340] p 1035 
(6) Amount of Liability [§ 1341] p 1035 
e. Lien of Bond [§ 1342] p 1035 
d. Remedies on Bond [§§ 1343-1351] p 1036 
(1) Summary Remedies [§ 1343] p 1036 
(2) Action or Suit [§§ 1344-1351] p 1036 
(a) Right and Form of Action; Conditions Precedent [V 1344] p 1036 
(b) Defenses [§§ 1345-1347] p 1037 
aa. In General [§ 1345] p 1037 
bb. Estoppel To Deny Validity of Bond or Appointment [§ 1346] p 1037 
ec. Release or Discharge of Sureties [§ 1347] p 1037 
(c) Parties [§ 1348] p 1038 
(d) Pleading [§ 1349] p 1038 
(e) Evidence [§ 1350] p 1039 
(f) Trial and Judgment or Decree {§ 1351] p 1040 
10. Criminal Responsibility [§ 1352] p 1040 
C. Personal Liability for Taxes [§ 1353] p 1040 
D. Property Subject to Process for Collection [§§ 1354-1357] p 1041 
1. In General [§ 1354] p-1041 
2. Ownership and Possession [§ 1355] p 1042 
3. Liability of Personalty for Satisfaction of Tax on Land [§ 1356] p 1042 
4. Property in Hands of Receiver [§ 1357] p 1043 
EK. Actions and Proceedings for Enforcement and Collection [$§ 1958-1473] E 1043 
1. In General [§ 1358] p 1043 
2. Summary’ Remedies [§§ 1359-1361] p 1044 
a. In General [§ 1359] p 1044 
b. Constitutionality of Statutes [§ 1360] p 1044 
ce. Remedies against Corporations [§ 1361] p 1045 
3. Particular Statutory Remedies [§§ 1362-1376] p 1045 
a. Tax Execution or Warrant [§§ 1362-1367] p 1045 
(1) Issuance and Requisites [§ 1362] p 1045 
(2) Levy and Return [§ 1363] p 1045 
(3) Release or Delivery of Property on Bond [§ 1364] p 1046" 
(4) Supplementary Proceedings [§ 1365] p 1046 
(5) Assignment of Tax Execution [§ 1366] p 1046 
(6) Rights of Third Persons [§ 1367] p 1047 
b. Distress [§§ 1368-1371] p 1047 
(1) In General [§ 1368] p 1047 
(2) Conditions Precedent [§ 1369] p 1048 
(3) Property Subject to Distraint [§ 1370] p 1048 
(4) Proceedings:on Distress [§ 1371] p 1049 
e. Sale of Property [§§ 1372-1376] p 1049 
(1) Right To Sell in General [§ 1372] p 1049 
(2) Notice of Sale [§ 1373] p 1050 
(3) Time, Place, and Conduct of Sale [§ 1374] p 1050 
(4) Return of Sale [§ 1375] p 1051 
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(5) Rights and Liabilities of Purchasers [§ 1376] p 1051 
4. Actions for Unpaid Taxes [§§ 1377-1408] p 1051 by 
a. In General [§§ 1377-1384] p 1051 
(1) Actions at Law [§§ 1377-1378] p 1051 
(a) Right of Action [§ 1377] p 1051 
(b) Form of Action [§ 1378] p 1053 
(2) Suits in Equity [§ 13879] p 1053 ~ 
(3) Actions To Enforce Liens [§ 1380] p 1053 
(4) Exclusiveness of Statutory Remedy [§. 1381] p 1053 
(5) Authority of Particular Officers [§ 1382} p 1054 
(6) Persons Liable to Suit [§ 1383] p 1054 
(7) Joinder and Consolidation [§ 1384] p 1055 
b. Conditions Precedent [§§ 1385-1386] p 1055 
(1) In General [§ 1385] p 1055 
(2) Notice or Demand [§ 1386] p 1056 
ce. Jurisdiction and Venue [§ 1387] p 1056 
d. Defenses [§§ 1388-1391] p 1056 
(1) In General [§ 1388] p 1056 
(2) Invalidity or Irregularity of Prior Proceedings [§ 1389] p 1057 
(3) Unequal or Excessive Valuation [§ 1390] p 1057 
(4) Set-Off or Counterclaim [§ 1391] p 1058 
e. Time To Sue, Limitations, and Laches [§§ 1392-1394] p 1058 
(1) Time To Sue [§ 1392] p 1058 
(2) Limitations [§ 1393] p 1058 
(3) Laches [§ 1894] p 1059 
f. Parties [§ 1395] p 1060 
. Process [§ 1396] p 1060 
. Pleading [§§ 1397-1400] p 1061 
’ (1) Declaration, Petition, Complaint, or Bill [$§ 1397-1398] p 1061 
(a) In General [§ 1397] p 1061 
(b) Allegations as to Particular Matters [§ 1398] p 1061 
(2) Plea or Answer [§ 1399] p 1062 
(3) Issues, Proof, and Variance [§ 1400] p 1063 
i. Hvidence [§§ 1401-1403] p 1063 
(1) Presumptions and Burden of Proof [§ 1401] p 1063 
(2) Admissibility [§ 1402] p 1064 
(3) Weight and Sufficiency [§ 1403] p 1065 
j. Trial [§ 1404] p 1066 
k. Judgment [§§ 1405-1407] p 1067 
(1) In General [§ 1405] p 1067 
(2) Recovery of Interest [§ 1406] p 1068 
(3) Costs and Fees [§ 1407] p 1068 
1. Appeal and Error [§ 1408] p 1068 
5. Attachment or Arrest [§§ 1409-1413] p 1069 
a. In General [§ 1409] p 1069 
b. Warrant and Proceedings Thereon [§ 1410] p 1069 
e. Liability of Officers [§ 1411] p 1070 
d. Release or Discharge [§ 1412] p 1070 
e. Defenses [§ 1413] p 1070 
I. Remedies for Wrongful Enforcement [§§ 1414-1487] p 1070 
1. Limitations of Judicial Authority [§ 1414] p 1070 
2. Injunction [§§ 1415-1469] p 1070 
a. Nature of Remedy [§ 1415] p 1070 
b. Who May Seek Relief [§§ 1416-1417] p 1070 
(1) In General [§ 1416] p 1070 
(2) Corporation and Stockholders [§ 1417] p 1071 
e. General Principles Governing Issuance [§§ 1418-1442] p 1071 
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(1) Violation of Right Generally [§ 1418] p 1071 
(2) Ilegality of Tax and Irregularity in Proceedings [§§ 1419-1427} p 1072 
(a) General Rules [§ 1419] p 1072 
(b) Ilegality of Tax [§§ 1420-1421] p 1073 
aa. In General [§ 1420] p 1073 
bb. Preliminary Injunction [§ 1421] p 1075 
(c) Invalid Levy [§ 1422] p 1075 
(d) Defects in Assessment [§ 1423] p 1076 ‘ 
(e) Excessive or Unequal Assessment [§§ 1424-1425] p 1077 
aa. In General [§ 1424] p 1077 
bb. Discrimination [§ 1425] p 1080 
(£f) Assessment of Persons or Property Not Liable [§ 1426] p 1081 
(g) Defects or Errors in Proceedings for Collection [§ 1427] p 1082 
(3) Special Grounds of Equity Jurisdiction Generally. [§ 1428] p 1082 
(4) Existence of Other Remedies [§§ 1429-1435] p 1083 
(a) In General [§ 1429] p 1083 
(b) Adequacy of Particular Remedies [§§ 1430-1435] p 1085 
aa. Payment of Tax and Recovery Back [§ 1430] p 1085 
bb. Trespass [§ 1431] p 1085 
ec. Replevin [§ 1432] p 1086 
dd. Defense in Enforcement Proceedings [§ 1433] p 1086 — 
ee. Action To Correct or Set Aside Assessment Proceedings [§ 1434] p 
1086 
ff. Remedy in Assessment Proceedings [§ 1435] p 1086 
(5) Multiplicity of Swits [§ 1436] p 1088 
(6) Cloud on Title [§ 14387] p 1089 
(7) Conduct of Complainant as Affecting Right [§§ 1438-1442] p 1089 
(a) In General [§ 1438] p 1089 
(b) Payment or Tender of Taxes Due [§§ 1439-1440] p 1089 
aa. In General [§ 1439] p 1089 
bh. Sufficiency of Tender and Waiver [§ 1440] p 1091 
(ce) Estoppel and Waiver of Plaintiff [§ 1441] p 1091 
(d) Laches [§ 1442] p 1092 
d. Proceedings and Relief [§§ 1443-1469] p 1092 
(1) Jurisdiction and Right of Action [§ 1443] p 1092 
(2) Time To Sue, and Limitations [§ 1444] p 1093 
(3) Parties [§§ 1445-1446] p 1093 
(a) Plaintiffs [§ 1445] p 1093 
(b) Defendants [§ 1446] p 1094 
(4) Process [§ 1447] p 1094 
(5) Bond [§ 1448] p 1094 
(6) Pleading [§§ 1449-1469] p 1094 
(a) Bill or Complaint [§§ 1449-1457] p 1094 
aa. In General [§ 1449] p 1094 
‘bb. Particular Requisite Averments [§§ 1450-1457] p 1095 
(aa) Jurisdiction [§ 1450] p 1096 
(bb) Invalidity or Unauthorized Purpose of Levy [§ 1451] p 1096 
(ec) Nontazxability or Payment [§ 1452] p 1096 
(dd) Imminence of Injury [§ 1453] p 1096 
(ee) Description of Property [§ 1454] p 1096 
(ff) Amount of Tax [§ 1455] p 1096 
gg) Availing of Primary Remedy [§ 1456] p 1097 
(hh) Payment or Tender of Taxes Due [§ 1457] p 1097 
(hb) Answer [§ 1458] p 1097 
(7) Evidence [§§ 1459-1461] p 1097 
(a) Presumptions and Burden of Proof [§ 1459] p 1097 
(b) Admissibility [§ 1460] p 1098 
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(c) Weight and Sufficiency [§ aren p 1099 
(8) Dismissal [§ 1462] p 1100 
(9) Trial or Hearing [§§ 1463-1465] p 1100 
(a) In General [§ 1463] p 1100 
(b) Scope of Inquiry [§ 1464] p 1100 
(ec) Findings [§ 1465] p 1101 
(10) Decree and Relief Granted [§§ 1466-1467] p 1101 
(a) In General [§ 1466] p 1101 
(b) Construction, Operation, and Effect of dene [§ 1467} p 1102 — 
(11) Costs, Fees, Penalties, and Interest [§ 1468] p 1102 
(12) Appeal and Error [§ 1469] p 1103. 
3. Removal of Cloud on Title [§. 1470] p 1103 
4. Certiorari [§ 1471] p 1103 
5. Mandamus [§ 1472] p 1103 
6. Actions at Law [§§ 1473-1487] p 1103 x 
a. Right of Action and Form of Remedy [§§ 1473-1479] p 1103 
(1) Action for Damages Generally [§ 1473] p 1103 
(2) Replevin [§§ 1474-1479] p 1104 
(a) In General [§§ 1474-1477] p 1104 
aa. Right of Person Charged with Tax [§§ 1474-1476] p 1104 
(aa) Seizure under Warrant Valid on Face {§§ 1474-1475] p 
t{ ae 1104 
aaa. In General ia 1474] p 1104 
bbb. Want of Jurisdiction To Se Tax [§ 1475] p 
1105 
(bb) Seizure under No Warrant or Warrant Void on Face [4 
1476] p 1105 
; bb. Right of Stranger to Tax [§ 1477] p 1105 
b. Effect of Sale of Property [§ 1478] p 1105 
e. Effect of Failure of Officer To Sell Property within Time Fixed by Statute [§ ca 
p 1106 
b. Parties and Proceedings [§§ 1480-1486] p 1106 
(1) In. General [§ 1480] p 1106 
(2) Conditions Precedent [§ 1481] p 1106 
(3) Pleading [§ 1482] p 1106 
(4) Evidence [§§ 1483-1485] p 1106 
(a) Burden of Proof [§ 1483] p 1106 
(b) Admissibility [§ 1484] p 1106 
(c) Weight and Sufficiency [§ 1485] p 1107 
(5) Trial or Hearing [§ 1486] p 1107 s 
ce. Damages [§ 1487] p 1107 
XI. DELINQUENCY CERTIFICATES [§§ 1488-1513] p 1108 
A. In General [§ 1488] p 1108 
B. Form and Contents [§ 1489] p 1108 
-/ Amount and Items Included [§ 1490] p 1108 
. Property Included [§ 1491] p 1108 
. Operation and Effect [§ 1492] p 1108 
. Taxes Subsequent to Issuance [§ 1493] p 1108 
. Interest [§ 1494] p 1108 
. Foreclosure [§§ 1495-1513] p 1108 
. Nature and Form of Proceedings in General [§ 1495] p 1108 
. Conditions Precedent [§ 1496] p 1109 
. Jurisdiction [§ 1497] p 1109 
. Time To Sue, and Limitations [§ 1498] p 1109 
. Defenses [§ 1499] p 1109 
. Parties [§ 1500] p 1109 
. Process or Notice [§§ 1501-1506] p 1109 
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a. In General [§ 1501] p 1109 
b. Foreclosure by Individual [§§ 1502-1505] p 1109 
(1) Personal Notice [§ 1502] p 1109 
(2) Notice by Publication [§§ 1503-1505] p 1110 
(a) In General [§ 1503] p 1110 
(b) Form and Sufficiency of Summons [§ 1504] p 1110 
(ec) Affidavit of Service [§ 1505] p 1110 
e. Foreclosure by County [§ 1506] p 1110 
8. Pleading [§ 1507] p 1111 
9. Evidence [§ 1508] p 1111 
10. Judgment or Decree [§§ 1509-1511] p 1111 
a. In General [§ 1509] p 1111 
b. Operation and Effect [§ 1510] p 1111 
ce. Vacating and Setting Aside [§ 1511] p 1111 
11. Appeal [§ 1512] p 1112 
12. Reimbursement of Certificate Holder [§ 1513] p 1112 
XT. SALE OF LAND FOR DELINQUENT TAXES [(§§ 1514-1685] p 1113 
A. Definitions and Distinctions; Nature and Purpose of Sale [§ 1514] p 1113 
B. Constitutionality of Statutes Relating to Sale of Land for Taxes [§ 1515] p 1113 
C. Right, Power, or Duty To Sell, and Limitation on Power [§§ 1516-1521] p 1115 
. In General [§ 1516] p 1115 
. Exclusiveness of Statutory Power and Made of Sale [§ 1517] p 1116 
. Concurrent Remedies [§ 1518] p 1117 
. Strict Construction of Statute and Compliance Therewith [§ 1519] p 1117 
. What Law: Governs [§ 1520] p 1119 
. Effect of Change of Boundaries [§ 1521] p 1120 
D. Conditions Precedent [§§ 1522-1525] p 1120 
1. Delinquency of Tax [§ 1522] p 1120 
2. Demand and Default [§ 1523] p 1123 
3. Recourse to Personal Property [§§ 1524-1525] p 1125 
a. Necessity in General [§ 1524] p 1125 
b. Search for Personal Property and Return [§ 1525] p 1126 
K. Taxes for Which Land May Be Sold [§§ 1526-1532] p 1127 
1. Liability of Land in General [§ 1526] p 1127 
2. Validity of Tax and of Levy and Assessment [§ 1527] p 1128 
3. Partial Ilegality of Tax [§§ 1528-1529] p 1129 
a. In General [§ 1528] p 1129 
b. Statutes Validating Sale for Taxes Partly Illegal [§ 1529] p 1130 
4. Sale for All Taxes Due [§ 1530] p 1130 
5. Penalties, Costs, and Fees [§ 1531] p 1131 
6. Personal Taxes [§ 1532] p 1131 
F. Real Property Subject to Sale [§§ 1533-1539] p 1132 . 
1. In General [§ 1533] p 1132 
2. Land Not Liable to Taxation [§ 1534] p 1132 
3. Land in Custodia Legis [§ 1535] p 1133 
4. Validity of Sale Depending on Ownership [§§ 1536-1538] p 1133 
a. In General [§ 1536] p 1133 
b. Persons under Disabilities [§ 1537] p 1134 
ce. Nonresident and Unknown Owners [§ 1538] p 1134 
5. “Seated,” “Resident,” or “Improved” Lands [§ 1539] p 11384 
G. Proceedings Preliminary to Sale [§§ 1540-1591] p 1135 
1. Delinquent List [§§ 1540-1551] p 1135 
a.. Nature, Necessity, and Effect [§ 1540] p 1135 
b. Making and Requisites [§§ 1541-1545] p 1136 . 
6 . (1) In General [§ 1541] p 1136 
(2) Description of Property [§ 1542] p 1137 
(3) Name of Owner [§ 1543] p 1138 
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(4) Amount Due [§ 1544] p 1138 
(5) Period for Which Taxes Due or Delinquent [§ 1545] p 1139 
c. Verification and Certification [§ 1546] p 1139 
d. Filing and Recording [§ 1547] p 1140 
ec. Publication and Proof Thereof [§§ 1548-1550] p 1140 
(1) Publication [§ 1548] p 1140 
(2) Designation of, and Requirements as to, Newspaper [§ 1549] p 1141 
(3) Proof of Publication [§ 1550] p 1142 
f. Posting of List [§ 1551] p 1142 4 
2. Proceedings for Judgment. [§§ 1552-1579] p 1143 
a. Nature and Form [§§ 1552-1553] p 1143 
(1) In General [§ 1552] p 1143 
(2) Foreclosure of Tax Lien in Equity [§ 1553] p 1144 
. Conditions Precedent [§ 1554] p 1145 
. Defenses [§ 1555] p 1145 
. Time To Sue, Limitations, and Laches [§ 1556] p 1145 
. Jurisdiction and Venue [§ 1557} p 1146 
. Process or Notice, and Appearance [$§ 1558-1560] p 1147 
(1) In General [§ 1558] p 1147 
(2) Notice by Publication or Posting [§§ 1559-1560] p 1149 
(a) In General [§ 1559] p 1149 
(b) Proof of Publication [§ 1560] p 1153 
g. Parties [§ 1561] p 1153 
h. Pleading [§§ 1562-1566] p 1155 
(1) Declaration, Petition, or Complaint [§ 1562] p 1155 
(2) Plea, Answer, or Objections [§ 1563] p 1156 
(3) Amendment [§ 1564] p 1157 
(4) Verification [§ 1565] p 1157 
(5) Issues and Proof [§ 1566] p 1157 
i. Evidence [§ 1567] p 1158 
j. Trial or Hearing [§ 1568] p 1160 
k. Judgment or Decree [§§ 1569-1577] p 1160 
(1) In General [§ 1569] p 1160 
(2) Form and Contents [§§ 1570-1573] p 1161 
(a) In General [§ 1570] p 1161 
(b) Description of Property [§ 1571] p 1163 
(ec) Separate Judgments against Different Tracts [§ 1572] p 1163 
(d) Amount [§ 1573] p 1164 
(3) Enrollment or Recording, Signature, and Date [§ 1574] p 1164 
(4) Amendment and Opening or Vacating [§ 1575] p 1165 
(5) Conclusiveness and Effect [§ 1576] p 1165 
(6) Collateral Attack; Presumptions [§ 1577] p 1166 
1. Appeal and Error [§ 1578] p 1169 
m. Costs and Fees [§ 1579] p 1171 
3. Warrant or Hxecution [§§ 1580-1582] p 1172 
. a. In General [§ 1580] p 1172 
b. Form and Contents [§ 1581] p 1173 
ce. Levy and Return [§ 1582] p 1174 
4. Restraining Sale [§§ 1583-1591] p 1175 
a. General Principles [§ 1583] p 1175 
b. Grounds for Injunction [§§ 1584-1587] p 1175 
(1) In General [§ 1584] p 1175 
(2) Illegal or Fraudulent Levy or Assessment [§ 1585] p 1176 
(3) Hacessive Valuation [§ 1586] p 1176 
(4) Errors and Irregularities [§ 1587] p ll77 
ec. Conditions Precedent [§ 1588] p 1177 
d. Proceedings and Relief [§§ 1589-1591] p 1177 
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(1) In General [§ 1589] p 1177 
(2) Parties, Pleading, and Evidence [§ 1590] p 1178 
(3) Decree and Effect Thereof; Preliminary Injunction [§ 1591] p 1179 


H. Notice of Sale [§§ 1592-1599] p 1179 
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. Necessity and Sufficiency in General [§ 1592] p 1179 

. Personal Notice to Residents [§ 1593] p 1180 

. Publication of Notice [§ 1594] p 1181 

. Form and Requisites of Notice [§ 1595] p 1182 

. Designation or Description of Property [§ 1596] p 1183 
. Time and Number of Publications [§ 1597] p 1185 

. Posting of Notices [§ 1598] p 1186 

. Proof of Advertisement [§ 1599] p 1186 


I. Mode and Conduct of Sale [§§ 1600-1614] p 1188 


1. 


2 
3. 
4 


8. 


Officers Authorized To Sell [§ 1600] p 1188 


. Conduct of Sale in General [§ 1601] p 1189 


Place of Sale [§ 1602] p 1189 


. Time of Sale [§§ 1603-1604] p 1190 


a. In General [§ 1603] p 1190 
b. Continuance, Postponement, or Adjournment [§ 1604] p 1191 


. Amount for Which Land May Be. Sold [§§ 1605-1608] p 1191 


a. In General [§ 1605] p 1191 

b. Sale for Hxcessive Amount [§ 1606] p 1192 

ce. Inclusion of Fees or Charges; Unauthorized Charges [§ 1607] p 1193 
d. Application of Maxim De Minimis [§ 1608] p 1193 


. Estates or Interests Sold [§ 1609] p 1194 
. Quantity of Land Which May Be Sold [§§ 1610-1613] p 1195 


a. In General [§ 1610] p 1195 

b. Sale of “As Much As May Be Necessary” [§ 1611] p 1195 

e. Sale of “Least Quantity Necessary” [§ 1612] p 1196 

d. Sale of Unlocated or Undescribed Portion [§ 1613] p 1196 
Sale of Parcels [§ 1614] p 1197 


J. Persons Who May or May Not Purchase [§§ 1615-1631] p 1198 
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2. 
3. 


General Rules [§ 1615] p 1198 
Owner [§ 1616] p 1199 
Persons under Fiduciary Relations [§§ 1617-1622] p 1200 
. In General [§ 1617] p 1200 
. Member of Owner’s Family [§ 1618] p 1200 
. Husband or Wife [§ 1619] p 1200 
. Guardian [§ 1620] p 1201 
. Trustee [§ 1621] p 1201 
. Agent or Attorney [§ 1622] p 1201 
D pipe Tenant; Widow [§ 1623] p 1202 
. Joint Tenant [§ 1624] p 1202 
. Landlord or Tenant; Licensee [§ 1625] p 1203 
. Mortgagor or Mortgagee {§ 1626] p 1203 
. Lienholder [§ 1627] p 1204 
. Vendor or Purchaser [§ 1628] p 1204 
. Indirect Purchase by Disqualified Person [§ 1629] } p 1205 
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. Claimants of Title [§ 1630] p 1206 
12. 


Public Officers [§ 1631] p 1207 


K. Bids and Terms of Sale [§§ 1632-1635] p 1209 


Ae 
2. 


3. 
iL. Payment of Price and Disposition of Proceeds [§§ 1636-1643] p 1211 


Bids [§ 1632] p 1209 
Fraud and Restraint of Competition among Bidders [§§ 1633-1634] p 1209 
a. Illegal Conduct of Bidders Generally [§ 1633] p 1209 
b. Agreements or Combinations To Stifle or Prevent Bidding [§ 1634] p 1210 | 


Terms of Sale [§ 1635] p 1211 


e 


\ 


40 [61 C.J.] TAXATION 


1. Payment and Recovery of Price [§§ 1636-1638] p 1211 
a. Payment in General [§ 1636] p 1211 
b. Enforcement of Payment of Price [§ 1637] p 1211 
ce. Recovery by Purchaser of Amount Paid [§ 1638] p 1212 
2. Surplus Bond [§ 1639] p 1212 
3. Disposition of Proceeds [§§ 1640-1642] ‘p 1212 
a. Distribution among Municipalities and Taxing Districts [§ 1640] p 1212 
b. Right of Owner to Surplus Remaining [§ 1641] p 1213 
c. Mortgagees and Lienees [§ 1642] p 1213 >, 
4. Fees and Expenses of Sale [§ 1643] p 1214 
M. Report or Return [§§ 1644-1648] p 1215 
1. In General [§ 1644] p 1215 
2. Effect of Omission of, or Delay in Making, Report or Return [§ 1645] p 1215 
3. Form and Contents [§ 1646] p 1216 
4. Amendment [§ 1647] p 1217 
5. Filing and Recording [§ 1648] p 1217 
N. Confirmation of Sale by Court [§ 1649] p 1218 
O. Resale [§ 1650] p 1219 
P. Certificate of Sale [§§ 1651-1657] p 1220 
. Nature, Purpose, and Effect [§ 1651] p 1220 
. Condition Precedent [§ 1652] p 1221 
. Form and Contents [§ 1653] p 1221 
. Who May Execute [§ 1654] p 1222 
. Time of Execution [§ 1655] p 1222 
. Filing and Recording [§ 1656] p 1222 
. Certificate as Evidence [§ 1657] p 1223 
Q. Relief Where Tax Sale or Certificate Is Void [§$§ 1658-1668] p 1224 
1. Authority of Court and Officials [§ 1658] p 1224 
2. Interest Necessary To Obtain Relief [§ 1659] p 1224 
3. Grounds [§§ 1660-1661] p 1225 
a. Statutory [§ 1660] p 1225 
b. In Absence of Statute [§ 1661] p 1225 
. Time for Action or Proceeding [§ 1662] p 1226 
. Parties [§ 1663] p 1227 
. Notice [§ 1664] p 1227 
. Proceedings [§ 1665] p 1227 
. Relief [§§ 1666-1667] p 1228 
a. Conditioned on Tender or Payment [§ 1666] p 188 
b. Extent [§ 1667] p 1228 
9. Review [§ 1668] p 1229 
R. Sale to State, County, or Municipality, and Resale [§§ 1669-1679] p 1229 
. Power of State, County, or Municipality To Purchase [§ 1669] Pp 1229 ah 
. Necessity of Purchase [§ 1670] p 1230 
. Effect of Purchase as Collection of Tax [§ 1671] p 1230 
. Requisites and Validity of Sale [§ 1672] p 1230. 
. List of Lands Sold [§ 1673] p 1231 
. Second Sale for Other Taxes [§ 1674] p 1232 
. Wawer or Abandonment of Purchase [§ 1675] p 1233 
. Resale or Other Disposition of Land [§§ 1676-1678] p 1234 
a. In General [§ 1676] p 1234 
b. Notice [§ 1677] p 1236 
ce. Amount for Which Sale May Be Made [§ 1678] p 1237 
9: Costs and Expenses [§ 1679] p 1238 
8. Gollateral Attack [§ 1680] p 1238 
T. Curative Statutes [$$ 1681-1684] p 1238 
1. In General [§ 1681] p 1238 
2. Particular Defects or Omissions [§ 1682] p 1239 


NDT pow ip 


OAD 


AN OO RwW DOH 


TAXATION . [61 C.J.) 


8. As Affected by Due Process Clause [§ 1683] p 1241 
4. Construction [§ 1684] p 1241 
U. Wrongful Sale [§ 1685] p 1241 
XIII. REDEMPTION FROM TAX SALE [§§ 1686-1794] p 1241 
A. Right To Redeem [§§ 1686-1717] p 1241 
1. Nature and Right in General [§ 1686] p 1241 
2. Law Governing [§ 1687] p 1243 
3. Construction and Operation of Statutes [§§ 1688-1689] p 1243 
a. In General [§ 1688] p 1243 
b. Legislation Enacted after Tax Sale [§ 1689] p 1243 
4, Persons Entitled To Redeem [§§ 1690-1699] p 1245 
. In General [§ 1690] p 1245 
. Owner [§ 1691] p 1245 
. Mortgagees and Persons Claiming under Mortgage [§ 1692] p 1246 
. Holder of Inchoate, Contingent, Equitable, or Adverse Title [§ ede p 1247 
. Agent or Attorney of Owner [§ 1694] p 1248 
. Stranger [§§ 1695-1696] p 1248 
(1) In General [§ 1695] p 1248 
(2) Who Is Stranger [§ 1696] p 1248 
g. Owners of Separate Parcels or Undivided Interests [§§ 1697-1698] p 1248 
(1) In General [§ 1697] p 1248 
(2) Joint Tenants or Tenants in Common [§ 1698] p Lee 
h. Persons under Disabilities [§ 1699] p 1249 
5. Time for Redemption [$§ 1700-1706] p 1250 
. In General [§ 1700] p 1250 
. Computation \§ 1701] p 1251 
. Expiration [§ 1702} p 1251 
. Extension or Abridgment [§ 1703] p 1251 
. Persons under Disabilities [§§ 1704-1705] p 1252 
(1) In General [§ 1704] p 1252 
F (2) Redemption in Original or Derivative Right [§ 1705] p 1252 
f. Redemption after Time Expires [§ 1706] p 1253 
6. ‘Actions To Foreclose Right of Redemption [§§ 1707- sly p 1254 
a. In:General [§ 1707] p 1254 
b. Conditions Precedent [§ 1708] p 1254 
. Time To Sue and Limitations [§ 1709] p 1255 
. Parties [§ 1710] p 1255 
. Process or Notice [§ 1711] p 1255 
. Pleading [§§ 1712-1713] p 1255 
(1) Of Plaintiff [§ 1712] p 1255 
(2) Of Defendant. [§ 1713] p 1256 
. Hadence [§ 1714] p 1256 
. Judgment or Decree [§ 1715] p 1256: Dt Uy 
. Review [§ 1716] p 1256 : 
Costs and Fees [§ 1717] p 1256 
B. Notice To ‘Redeem [§§ 1718-1752]’p 1257 
1. In General [§§ 1718-1722] p 1257 
a. Nature and Necessity [§§ 1718-1720] p 1257 
(1) In General [§ 1718] p 1257: 
(2) State or County, Notice by [§ 1719] p:1257 — 
(3) Unknown Owners, Notice to [§ 1720] p 1257 
b. Construction of StatutessGenerally [§ 1721] p 1257 
e. Persons under Disabilities [§ 1722] p 1258 
2. Want or Inviilidity [\¥' 1723 |; p 1258 av Qe 
3. Time for Giving [§ 1724] p 1259 é Gv SG 
4, Persons Who May Give [§ 1725] p 1259 
5. Persons Entitled [§§ 1726-1731} ‘p-1260° 
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In General [§ 1726] p 1260 
Record Owner [§ 1727] p 1260 
Persons to Whom Land Taxed [§ 1728] p 1260 
Persons in Possession or Occupancy [§§ 1729-1730] p 1261 
(1) In General [§ 1729] p 1261 
(2) Excuse for Failure To Notify [§ 1730] p 1262 
e. Mortgagees [§ 1731] p 1263 
6. Form and Requisites [§§ 1732-1738] p 1263 
. In General [§ 1732] p 1263 
. Identification of Sale [§ 1733] p 1263 
. Designation of Person [§ 1734] p 1264 
. Description of Property [§ 1735] p 1264 
. Amount Necessary To Redeem [§§ 1736-1737] P 1265 
(1) In General [§ 1736] p 1265 
(2) Interest, Statement of [§ 1737] p 1266 
f. Time for Redemption [§ 1738] p 1266 
7. Service of Notice [§§ 1739-1751] p 1266 
a. Personal Service [§§ 1739-1742] p 1266 
(1) In General [§ 1739] p 1266 
(2) Corporation [§ 1740] p 1267 
(3) Mail [§ 1741] p 1267 
(4) By Whom Made [§ 1742] p 1267 
b. Publication [§§ 1743-1745] p 1267 
(1) In General [§ 1743] p 1267 
(2) Requisites [§ 1744] p 1268 
(3) Posting [§ 1745] p 1268 
e. Return, Proof, and Record [§§ 1746-1751} p 1268 
(1) In General [§§ 1746-1750] p 1268 
(a) Necessity [§ 1746] p 1268 
(b) Affidavit [§§ 1747-1749] p 1269 
aa. In General [§ 1747] p 1269 
bb. Contents [§ 1748] p 1269 
ec. Date, Signature, and Verification [§ 1749] p 1270 
(c) Presumption from Loss of Affidavit [§ 1750] p 1270 
(2) Publication [§ 1751] p 1270 
8. Fees [§ 1752] p 1271 
C. Amount Required To Redeem [§§ 1753-1759] p 1271 
1. In General [§§ 1753-1758] p 1271 
a, Statement of Rules [§ 1753] p 1271 
b. Costs, Expenses, and Fees [§ 1754] p 1273 
e. Interest and Penalties [§§ 1755-1756] p 1273 
(1) Interest [§ 1755] p 1273 
(2) Penalties [§ 1756] p 1273 
d. Subsequent Taxes [§ 1757] p 1274 
e. Law Governing [§ 1758] p 1275 
2. Land Struck Off to State or County [§ 1759] p 1275 
D. Payment or Tender [$$ 1760-1763] p 1275 
1. In General [§ 1760] p 1275 
2. To Whom Made [§ 1761] p 1276 i 
3. Legal Tender Waived [§ 1762] p 1277 
4. Estoppel by Tender [§ 1763] p 1278 
Ii. Proceedings for or on Redemption [§§ 1764-1784] P 1278 
1. In General [§ 1764] p 1278 
2. Certificate of Redemption or Receipt [§§ 1765-1769] p 1279 
a. In General [§ 1765] p 1279 
b. Construction [§ 1766] p 1279 
¢. Filing and Recording [§ 1767] p 1279 
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d. Operation and Effect [§ 1768] p 1279 
e. Cancellation [§ 1769] p 1280 
3. Quitclaim Deed [§ 1770] p 1280 
4. Summary Proceedings [§ 1771] p 1280 
5. Actions To Redeem [§§ 1772-1784] p 1280 
a. In General [§§ 1772-1783] p 1289 
(1) Right of Action and Nature of Remedy [§ 1772] p 1286 
(2) Jurisdiction [§ 1773] p 1281 
(3) Conditions Precedent [§ 1774] p 1281 
(4) Time To Sue and Limitations [§ 1775] p 1281 
(5) Parties [§ 1776] p 1282 
(6) Pleading [§ 1777] p 1282 
(7) Evidence [§ 1778] p 1283 
(8) Hearing [§ 1779] p 1283 
(9) Relief Granted [§ 1780] p 1283 
(10) Conclusiveress of Decree [§ 1781] p 1284 
(11) Costs [§ 1782] p 1284 
(12) Appeal [§ 1783] p 1284 
b. After Execution of Deed [§ 1784] p 1284 
F. Agreement of Parties, Redemption by [§ 1785] p 1285 
G. Recovery Back of Money Paid [§ 1786] p 1285 
H. Reimbursement; Contribution [§ 1787] p 1286 
I. Operation and Effect of Redemption [§§ 1788-1790] p 1287 
1. In General [§ 1788] p 1287 
2. Estoppel of Holder of Tax Certificate [§ 1789] p 1288 
3. Revocation or Cancellation [§ 1790] p 1288 
J. Disposition of Redemption Money [§§ 1791-1792] p 1288 
1. In General [§ 1791] p 1288 
2. Lost Money [§ 1792'] p 1289 
K. Failure To Redeem, Effect of [§§ 1793-1794] p 1289 
1. In General [§ 1793] p 1289 
2. Mistake or Fault of Officer [§ 1794] p 1290 
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XIV. TAX TITLES [§§ 1795-2103] p 1290 


A. Definition and Nature [§ 1795] p 1290 
B. Title and Rights of Tax Purchaser [§§ 1796-1863] p 1291 
1. In General [§ 1796] p 1291 i 
2. Sale as Transfer of Title [§§ 1797-1799] p 1291 
a. In General [§ 1797] p 1291 
b. Purchase by State or County [§ 1798] p 1293 
ce. Law Governing [§ 1799] p 1293 
3. Particular Property and Rights Passing [§§ 1800-1821] p 1294 
a. In General [§ 1800] p 1294 
b. Public and Exempt Lands [§ 1801] p 1295 
c. Possession [§§ 1802-1807] p 1295 
(1) In General [§ 1802] p 1295 
{ (2) Mode of Taking [§ 1803] p 1296 
(3) Possession of State [§ 1804] p 1296 
(4) Against Whom Possession Held [§ 1805] p 1297 
(5) Failure of Purchaser To Take or Retain Possession [§ 1806] p 1297 
(6) Adverse Possession [§ 1807] p 1297 
d. Trees and Timber [§§ 1808-1814] p 1299 
(1) In General [§ 1808] p 1299 
(2) Mode of Assessment [§ 1809] p 1299 
(3) Nature of Sale [§ 1810] p 1299 ° 
(4) Surplus Bond [§ 1811] p 1299 
(5) Redemption Period [§ 1812] p 1299 
(6) Purchase by One under Duty To Pay Taxes [§ 1813] p 1300 
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(7) Purchaser from State [§ 1814] p 1300 
e. Mines and Mineral Rights [§ 1815] p 1301 
f. Crops [§ 1816] p 1301 
g. Water Rights [§ 1817] p 1301 
h. Corporation Rights [§ 1818] p 1301 
i. Rents and Profits [§§ 1819-1820] p 1301 
(1) In General [§ 1819] p 1301 
(2) Statutory Provisions [§ 1820] p 1302 
j. Waste [§ 1821] p 1303 Ly 
4, Title or Estate Acquired [§§ 1822-1839] p 1303 
. In General [§ 1822] p 1303 
. Legal or Equitable Title [§ 1823] p 1304 
Warranty and Caveat Emptor [§ 1824] p 1304 
Execution Sale on Judgment for Taxes [§ 1825] p 1305 
Purchase by One under Duty To Pay Taxes [§ 1826] p 1305 
. Purchase by State, County, or Municipality [§ 1827] p 1306 » 
. New or Derivative Title [§ 1828] p 1307 
. Title or Interest of Person Assessed [§ 1829] p 1308 
. Separate Interests Separately Assessed [§ 1830] p 1309 
. Liens, Encumbrances, or Other ‘Claims [§§ 1831-1839] p 1310 
(1) In General [§ 1831] p 1310 
(2) Contingent or Expectant Interest [§ 1832] p 1310 
(3) Homestead or Dower [§ 1833] p 1311 
(4) Judgment, Execution, or Attachment Lien [§ 1834] p 1311 
(5) Mortgage or Vendor’s Lien [§§ 1835-1836] p 1312 
(a) In General [§ 1835] p 1312 
(b) Mortgage to State [§ 1836] p 1312 
(6) Other Tax Liens [§§ 1837-1839] p 1313 
(a) Prior or Codrdinate Taxes [§ 1837] p 1313 
(b) Subsequent Taxes [§ 1838] p 1313 
(c) Municipal Taxes and Assessments [§ 1839] p 1314 
5. Defects and Irregularities in Prior Proceedings [§§ 1840-1848] p 1314 
a. In General [§ 1840] p 1314 
b. Particular Defects and Irregularities [§§ 1841-1846] p 1316 
(1) Levy and Assessment [§§ 1841-1842] p 1316 
(a) Im General [§ 1841] p 1316 
(b) Ownership and Description of Property [§ 1842] p 1317 
(2) Proceedings Preliminary to Sale [§§ 1843-1845] p 1318 
(a) Before Judgment [§ 1843] p 1318 
(b) After Judgment [§§ 1844-1845] p 1319 
aa.’ Notice of Sale and Warrant or Execution [§ 1844] :p 1319 
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bb. Mode and Conduct of Sale and Proceedings Thereafter [§ 1845] p 


1320 
(3) Other Defects or Irregularities [§ 1846] p 1321 
e. Doctrine of Bona Fide Purchasers [§ 1847] p 1321 
d. Amendment of Records [§ 1848] p 1322 
6. Liability of Purchaser [§ '1849] p 1322 
7. Assignees of Certificate of Purchase [§ 1850-1857] p 1322 
a. In General [§ 1850] p 1322 ' \ 
b. Mode, Sufficiency, and Validity [§§ 1851-1854] p 1323 
(1) In General [§ 1851] p 1323 
(2) Signature, Indorsemént, and Delivery [§ 1852] p 1323 
(3) Acknowledgment, Notice, and Recording [§ 1853] p 1324 
(4) Consideration [§ 1854] p 1324 
¢. Who May Make Assignment [§ 1855] p 1325 
d. Who May Take Assignment [§ 1856] p 1526 
©. Rights and Liabilities of Assignees [§ 1857] p 1326 


TAXATION [61 O.3.] 45 


8. Grantees of Tax Purchasers [§§ 1858-1863] p 1327 
a. In General [§ 1858] p 1327 : 
b. Title and Rights Acquired [§§ 1859-1860] p 1328 
(1) In General [§ 1859] p 1328 
(2) Bona Fides and Notice of Defects [§ 1860] p 1328 
c. Purchase from State or County [§§ 1861-1863] p 1329 
(1) In General [§ 1861] p 1329 
(2) Original Owner Purchasing [§ 1862] p 1331 
(3) Form and Requisites of Conveyance [§ 1863] p 1331 
C. Tax Deeds [§§ 1864-1972] p 1331 
1. Necessity and Nature [§§ 1864-1865] p 1331 
a. In General [§ 1864] p 1331 
b. State or County as Purchaser [§ 1865] p 1331 
2. Authority and Duty To Make [§§ 1866-1870] p 1331 
a. In General [§ 1866] p 1331 
b. By Whom Made [§§ 1867-1869] p 1331 
(1) In General [§ 1867] p 1331 
(2) Deputies [§ 1868] p 1332 
(3) Expiration of Term of Office [§ 1869] p 1332 
e. Second Deed on Same Sale [§ 1870] p 1333 
3. Right to Deed in General [§ 1871] p 1333 
4. Conditions and Prerequisites [§ 1872] p 1335 
5. Time of Issuance; Laches [§ 1873] p 1335 
_6. Application for Deed and Proceedings Thereon [§ 1874] p 1337 
7. Injunction against Issuance [§§ 1875-1878] p 1337 
a. In General [§ 1875] p 1337 
b. Conditions Precedent [§ 1876] p 1338 
1 @ Who May Sue, and Parties [§ 1877] p 1339 
d. Proceedings [§ 1878] p 1339 
8. Mandamus To Compel Issuance [§ 1879] p 1339 
9. Form and Contents [§§ 1880-1923] p 1340 
a. In Absence of Statute [§ 1880] p 1340 
b. Under Statute [§ 1881] p 1340 
c. Parties [§§ 1882-1883] p 1341 
(1) In General [§ 1882] p 1341 
(2) Death of Tax Purchaser [§ 1883] p 1341 
d. Recitals [§§ 1884-1911] p 1341 
(1) In General [§ 1884] p 1341 
(2) Levy and Assessment [§ 1885] p 1342 
(3) Name and Address of Person Assessed [§ 1886] p 1342, 
(4) Delinquency [§ 1887] p 1348 
(5) Demand for Payment [§ 1888] p 13438 
(6) Proceedings Preliminary to Sale [§§ 1889-1893] p 1343 
(a) In General [§ 1889] p 1343 
(b) Judgment or Order [§ 1890] p 1344 
(c) Writ or Execution [§ 1891] p 1344 ; ma 
(d) Exhaustion of Personalty [§ 1892] p 1344 . 
(e) Notice or Advertisement [§ 1893] p 1344 
(7) Sale [§§ 1894-1906] p' 1345 
(a) In General [§ 1894] p 1345 
(b) Sale to State or County [§§ 1895-1896] Pp 1346 
aa. In General [§ 1895] p 1346 
- bb. Resale Deed from: State if) 1896] p 1347 | 
ube --' (e) Time of Sale [§ 1897] p 1347 
(d) Place of Sale [§ 1898] p 1348 
(e) Residence of Grantee [§ 1899] p 1348 : 
(£) Amount and Value of Land Sold [§ 1900] p 1348 -’ 
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(g) Consideration [§§ 1901-1906] p 1349 
aa. In General [§ 1901] p 1349 
bb. Excessive Amount [§ 1902] p 1350 
cc. Inadequate Amount [§ 1903] p 1350 
dd. Several Tracts in One Deed [§ 1904] p 1350 
ee. Subsequent Taxes [§ 1905] p 1350 
ff. To Whom Paid [§ 1906] p 1350 
(8) Taw Certificate [§§ 1907-1909] p 1351 
(a) In General [§ 1907] p 1351 
(b) Assignment [§§ 1908-1909] p 1351 
aa. In General [§ 1908] p 1351 
bb. ‘Assignment by County [§ 1909] p 1351 
(9) Expiration of Redemption Period [§ 1910] p 1352 
(10) Surplusage [§ 1911] p 1352 
e. Property To Be Included [$$ 1912-1913] p 1352 . 
(1) In General [§ 1912] p 1352 
(2) Conveyance of Several Tracts in One Deed [§ 1915] p 1353 
f. Description of Property [§§ 1914-1923] p 1353 
(1) In General [§ 1914] p 1353 
(2) Metes and Bounds and Other Particular Descriptions [§ 1915] p 1354 
(3) Designation of State, County, Ete. [§ 1916] p 1355 
(4) Several Tracts Covered [§ 1917] p 1855 
(5) Part of Tract or Undivided Interest [§ 1918] p 1855 
(6) Improvements [§ 1919] p 1856 
(7) Surplusage [§ 1920] p 1356 
(8) Aider by Intendment [§ 1921] p 1356 
(9) Extrinsic Evidence To Identify [§ 1922] p 1357 
(10) Variance betweem Deed and Prior Proceedings [§ 1923] p 1357 
Execution [§§ 1924-1926] p 1357 
a. In General [§ 1924] p 1357 
b. Seal [§ 1925] p 1358 
ce. Hapense of Hxecution [§ 1926] p 1359 
Acknowledgment [§ 1927] p 1359 
Delivery [§ 1928] p 1360 
Recording and Filing [§§ 1929-1931] p 1360: 
a. In General [§ 1929] p 1360 
b. Sufficiency and Effect [§ 1930] p 1360 
e. Filing before Expiration of Redemption Period [§ 1931] p 1361 
Amendment or Correction [§§ 1932-1937] p 1361 
a. In General [§ 1932] p 1361 
b. New Deed [§§ 1933-1936] p 1362 
(1) In General [§ 1933] p 1362 
(2) Requisites and Validity [§ 1934] p 1362 
(3) Time of Application or Issuance [§ 1935] p 1363 
(4) Effect [§ 1936] p 1363 
e. Reformation in Equity [§ 1937] p 1363 


5. Curative Statutes [§ 1938] p 1364 
16. 
ayer 


Cancellation by Public Officers [§ 1939] p 1365 
Construction and Operation in General [§§ 1940-1947] p 1365 
a. General Rules [§ 1940] p 1365 
b. Evidence To Aid Construction [§ 1941] p 1366 
c. Property Conveyed [§§ 1942-1944] p 1366 
(1) In General [§ 1942] p 1366 . 
(2) Description in Tax Proceedings Controlling [§ 1943] p 1367 
(3) Several Tracts Conveyed [§ 1944] p 1367 
d. Relation Back [§ 1945] p 1367 
. Priorities between Successive Tax Deeds [§ 1946] p 1368 
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f. Governing Law [§ 1947] p 1369 
18. Tax Deeds as Evidence [§§ 1948-1972] p 1369 | 
a, At Common Law [§§ 1948-1951] p 1369 . 
(1) Presumptions and Burden of Proof [§§ 1948-1949] p 1369 
(a) In General [§ 1948] p 1369 
(b) Possession and Lapse of Time [§ 1949] p 1370 
(2) Effect as Evidence [§ 1950] p 1372 
(3) Record Proof [§ 1951] p 1373 
b. Statutory Provisions [§§ 1952-1964] p 1373 
(1) In General [§ 1952] p 1373 
(2) Validity and Construction in General [§§ 1953-1954] p 1373 
(a) Conclusive Evidence [§ 1953] p 1373 
\ (b) Presumptive Evidence [§ 1954] p 1375 
_ (3) Effect of Statutory Provisions [§§ 1955-1964] p 1377 
(a) In General [§ 1955] p 1377 
(b) Burden of Proof in General [§§ 1956-1957] p 1380 
aa. Person Contesting Tax Title [§ 1956] p 1380 
bb. Tax Purchaser or Claimant [§ 1957] p 1381 
(e) Particular Facts [§§ 1958-1963] p 1382 
aa. Official and Private Acts [§ 1958] p 1382 
bb. Facts Not Recited [§ 1959] p 1382 
\ ce. Levy and Assessment [§ 1960] p 1383 
dd. Sale [§§ 1961-1962] p 1384 
(aa) In General [§ 1961] p 1384 
(bb) Notice of Sale [§ 1962] p 1885 
ee. Redemption [§ 1963] p 13886 
(d) Extraterritorial Effect [§ 1964] p 1387 
c. Preliminaries to Introduction im Evidence [§§ 1965-1968] p 1387 
(1) In General [§ 1965] p 1387 
(2) Proof of Deed [§ 1966] p 1388> 
(3) Objections to Form or Validity of Deed [§ 1967] p 1388 
(4) Judgment and Precept or Order of Sale [§ 1968] p 1390 
d. Impeachment of Deed or Rebuttal of Presumptions [.§§ 1969-1972] p 1390 
(1) In General [§ 1969] p 1390 iE 
(2) Levy and Assessment [§ 1970] p 1391 
(3) Sale [§ 1971] p 1392 
(4) Payment of Tax or Redemption [§ 1972] p 1394 
D. Actions Concerning Tax Title [§§ 1973-2065] p 1395 
1. Right of Action in General [§§ 1973-2001] p 1395 
a. Actions by Tax Title Claimant [§§ 1973-1982] p 1395 
(1) Recovery of Possession [§§ 1973-1977] p 1395 
' (a) In General [§ 1973] p 1395 
(b) Form of Proceeding [§ 1974] p 1395 
(c) Title or Interest Necessary [§§ 1975-1976] p 1395 
aa. To Sue [§ 1975] p 1395 
bb. To Defend [§ 1976] p 1396 
(d) Conditions Precedent [§ 1977] p 1396 
(2) Confirming or Quieting Title [§§ 1978-1981] p 1396 
(a) In General [§ 1978] p 1396 
(b) Title or Interest Necessary [§§ 1979-1980]. p 1397 
aa. To Sue [§ 1979] p 1397 
bb. To Defend [§ 1980] p 1397 
(c) Conditions Precedent [§ 1981] p 1398 
(3) Defenses [§ 1982] p 1398 
b Aetions against Tax Title Claimant [§§ 1983-2001] p 1399 
(1) Right To Attack Title in General [§ 1983] p 1399 
(2) Recovery of Possession [§§ 1984-1987]-p 1400... 
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(a) In General [§ 1984] p 1400 
(b) Title or Interest [§§ 1985-1986] p 1400 
aa. Of Claimant [§ 1985] p 1400 
bb. Of Tax Purchaser [§ 1986] p 1401 
(c) Conditions Precedent [§ 1987] p 1401 
(3) Quieting Title, Removing Cloud, and Cancellation [§§ 1988-2001] p 1401 
(a) In General [§ 1988] p 1401 
(b) Title or Interest [§§ 1989-1992] p 1402 
aa. Necessity [§ 1989] p 1402 
bb. Sufficiency [§§ 1990-1991] p 1403 
(aa) In General [§ 1990] p 1403 
(bb) Particular Estates and Titles [§ 1991] p 1404 
ce. Waiver of Objection [§ 1992] p 1405 
(c) Possession [§ 1993] p 1405 
(d) Grounds for Cancellation [§§ 1994-2001] p 1406 © 
: aa. In General [§ 1994] p 1406 : 
( bb. Particular Grounds [§§ 1995-2001] p 1406 
(aa) Assessment or Levy of Defective or Irregular Character [§ 
1995] p 1406 
(bb) Fraud Generally [§ 1996] p 1406 
(cc) Irregularities in Sale Return [§ 1997] p 1406 
(dd) Payment or Excuse for Nonpayment of Taxes [§ 1998] p 
1406 
(ee) Want of, or Deteee in, Notice of Sale [§ 1999] p 1406 
(ff) Wrongful Conduct of Tax Sale [§ 2000] p 1406 
(gz) Other Grounds [:§ 2001] p 1406 
2. 1 Baghient or Tender of Taxes as Condition Precedent to Action or Defense [§§ 2002-2015] p 
1408 
a. Constitutionality of Statutes Requiring [§ 2002] p,1408 
b. Retroactive Operation of Statutes [§ 2003] p 1408 
ce. ‘Necessity of Payment or Tender [§§ 2004-2014] p, 1408 
@) As Condition Precedent to Action [§§ 2004-2012] p 1408 
UiGel “Le PE (a) To Recover Possession from Tax Title Claimant [§§ 2004-2007] p 1408 
aa. In Absence of Statute [§ 2004] p 1408 
bb. Statutory Provisions [§§ 2005-2006] p 1408 
(aa) Requiring Payment or Tender [§ 2005] p 1408 
(bb) Not Requiring Payment or Tender [§ 2006] p 1409 
ec. Waiver of Objection [§ 2007] p 1409 
(b) To Quiet Title and Cancel Tax Deed [§§ 2008-2012] p 1409 
.aa. In General [§ 2008] p 1409 
bb. Deposit or Payment into Court [§ 2009] p 1411 
ce. Construction of Particular Statutes [§§ 2010-2011] p 1411 
(aa) Requiring Payment or Tender [§ 2910] p 1411 
(bb) Not Requiring Payment or Tender [$ 2011] p 1411 
dd. Waiver of Objection [§ 2012] p 1411 
(2) Condition Precedent to Defense [§§ 2013-2014] p 1412 
(a) In General [§ 2013] p 1412 
i(b) Particular Statutory Provisions [§ 2014] p At 
d. Sufficiency of Tender [§ 2015] p 1412 
3. Estoppel and Ratification [§§ 2016-2017] p 1413. 
a. Private Persons [§ 2016] p 1413 
b. State [§ 2017] p 1414 
4. Limitation of Actions and Laches [§§ 2018-2042] p 1414 
a. Statutes of Limitation [§§ 2018-2020] p 1414 
(14) In General [§ 2018] p 1414 
(2k. Retrospective Effect [§ 2019] p 1415 
(3) Repeal or Extension of Statute [§ 2020] p 1415 
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b. Proceedings Affected by Statute [§ 2021] p 1415 
e. Persons Affected by Statute [§§ 2022-2023] p 1416 
(1) In General [§ 2022] p 1416 
(2) Persons under Disabilities [§ 2023] p 1417 
d. Actions by Tax Title Claimant [§§ 2024-2027] p 1417 
(1) In General [§ 2024] p 1417 
(2) Computation of Time [§ 2025] p 1418 
(3) Possession or Occupation [§ 2026] p 1418 
(4) Defects Cured by Limitations [§ 2027] p 1419 
e. Actions against Tax Title Claimant [§§ 2028-2039] p 1420 
(1) In General [§ 2028] p 1420 
(2) Commencement and Computation of Period [§§ 2029-2030] p 1420 
(a) In General [§ 2029] p 1420 
(b). Issuance and Record of Deed [§ 2030] p 1421 
(3) Possession of Premises [§§ 2031-2032] p 1423 
(a) In General [§ 2031] p 1423 
(b) Wild, Vacant, or Unoccupied Land [§ 2032] p 1426 
(4) Sufficiency of Deed or Title [§§ 2033-2035] p 1427 
(a) In General [§ 2033] p 1427 
(b) Deed Invalid or Void on Face [§ 2034] p 1427 
(c) Deed Not Invalid or Void on Face [§ 2035] p 1428 
(5) Defects Cured by Limitations [§§ 2036-2038] p 1429 
(a) In General [§ 2036] p 1429 
(b) Assessment [§ 2037] p 1430 
(c): Sale [§ 2038] p 1431 
(6) Redemption or Payment of Taxes [§ 2039] p 1433 
f. Laches by Owner Attacking Tax Title [§§ 2040-2041] p 1434 
(1) Doctrine Applied [§ 2040] p 1434 
(2) Doctrine Not Applied [§ 2041] p 1434 
g. Laches by Tax Title. Claimant Confirming Title [§ 2042] p 1437 
5. Parties [§ 2043] p 1437 
6. Process [§ 2044] p 1438 
7. Pleading [§§ 2045-2051] p 1439 
a. In General [§ 2045] p 1439 
b. Complaint, Petition, or Bill [§§ 2046-2047] p 1439 
(1) Actions by Tax Purchaser [§ 2046] p 1439 
(2) Actions against Tax Purchaser [§ 2047] p 1440 
e. Answer and Cross Complaint [§§ 2048-2049] p 1443 
(1) Actions by Tax Purchaser [§ 2048] p 1443 
(2) Actions against Tax Purchaser [§ 2049] p 1444 
d. Replication [§ 2050] p 1445 
e. Issues, Proof, and Variance [§ 2051] p 1445 
8. Evidence [§§ 2052-2056] p 1446 
a. In General [§ 2052] p 1446 
b. Presumptions [§ 2053] p 1446 
ec. Burden of Proof [§ 2054] p 1447 
d. Admissibility [§. 2055] p 1449 — 
e. Weight and Sufficiency [§ 2056] p 1450 
9. Trial or Hearing [§§ 2057-2060] p 1452 
a. In General [§ 2057] p 1452 
b. Questions of Law and Fact [§ 2058] p 1452 
ce. Instructions [§ 2059]-p 1453. - 
d. Findings [§ 2060] p 1454 
10. Judgment or Decree [§§ 2061-2063] p 1454 
a. In General [§ 2061] p 1454 
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b. Scope and Extent of Relief Granted [§$ einai ee p 1455 
(1) In General [§ 2062] p 1455 We 
(2) Reimbursement of Tax Purchaser [§ 2063] p 1457 
11. Appeal and Review [§ 2064] p 1461 
12. Costs [§ 2065] p 1461 
E. Reimbursement of Purchaser of Invalid Title [§§ 2066-2103] p 1462 
1. Right to Relief [§§ 2066-2075] p 1462 
a. In General [§ 2066] p 1462 
b. Against Officials Personally [§ 2067] p 1463 | 
c. Compensation for _ Improvements [§ 2068] p 1463 
d. Recovery of Money Paid [§§ 2069-2075] p 1463 
; (1) In General [§ 2069] p 1463 
(2) Against Owner [§ 2070] p 1463 
(3) Against Taxing Body or Officers Thereof [§§ 2071-2073] p 1463 
(a) Im General [§ 2071] p 1463 
(b) Separate Action [$$ 2072-2073] p 1464 
aa. At Common Law [§ 2072] p 1464 
bb. Statutory Provisions [§ 2073] p 1464 
(4) Refund without Suit [§ 2074] p 1465 
(5) Lien for Reimbursement [§ 2075] p 1466 
2. Grounds [$ 2076] p 1467 
3. Extent and Amount [§§ 2077-2092] p 1468 
. Taxes Charged on Land at Time of Sale [§ 2077] p 1468 
. Purchase Price [§ 2078] p 1469 
. Amount Required for Redemption [§ 2079] p 1469 
. Subsequent Taxes Paid [§ 2089] p 1469 
. Costs [§ 2081] p 1471 
. Expenditures [§ 2082] p 1471 
. Improvements [§§ 2083-2085] p 1471 
(1) Right to Compensation [§ 2083] p 1471 
(2) Conditions [§ 2084] p 1473 
(3) Amount [§ 2085] p 1474 
h. Interest [§§ 2086-2087] p 1474 
(1) In General [§ 2086] p 1474 
(2) Rate [§ 2087] p 1475 
i. Penalties [§ 2088] p 1476 
j. Rents and Profits [§ 2089] p 1477 
k. Priority of Lien [§ 2090] p 1477' 
1. Tender, or Deposit in Court [§ 2091] p 1477 
m. Miscellaneous [§ 2092] p 1477 
4. Operation and Effect of Refund [§ 2093] p 1477 
5. Enforcement [§§ 2094-2103] p 1477 
. Form of Remedy [§ 2094] p 1477 
Conditions Precedent [§ 2095] p 1478 
. Defenses [§ 2096] p 1479 
. Time To Sue, Limitations, and Laches [§ 2097] p 1479 
. Persons Entitled To Sue, and Parties [§ 2098] p 1480 
. Pleading [§ 2099] p 1480 
. Evidence [§ 2100] p 1481 
. Trial [§ 2101] p 1481 
. Judgment or Decree [§ 2102] p 1481 
. Costs and Attorney’s Fees [§ 2103] p 1481 
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XV. PENALTIES, FORFEITURES, INTEREST, AND CRIMES [§§ 2104-2233] Pp 1482 
A. Penalties [§§ 2104-2164] p 1482 
1. Power To Impose [§ 2104] p 1482 
2. Statutory Provisions [§§ 2105-2108] p 1482 
a. Validity [§ 2105] p 1482 
b. Construction and Effect [§§ 2106-2107] p 1483 
(1) In General [§ 2106] p 1483 
(2) Retroactive Operation [§ 2107] p 1483 
ce. Repeal [§ 2108] p 1484 
3. Purposes of Imposition [§ 2109] p 1484 
4. Nature and Amount [§ 2110] p 1484 
5. Grounds [§§ 2111-2142] p 1485 
a. In General [§ 2111] p 1485 
b. Failure To Make List, Report, or Statement of Taxable Property [§§ 2112-2123] p 
1485 
(1) In General [§ 2112] p 1485 
(2) Demand on Taxpayer [§ 2113] p 1485 
(3) Hacuses [§ 2114] p 1486 
(4) Sufficiency of Compliance with Statute [§§ 2115-2120] P 1486 
(a) In General [§ 2115] p 1486 
(b) False Statements [§ 2116] p 1486 
(ec) Verification [§ 2117] p 1486 
(d) Time of Making Return [§ 2118] p 1486 
(e) By Whom Filed [§ 2119] p 1486 
(f) With Whom Filed [§ 2120] p 1486 
(5) Ascertainment of Value on Refusal To List [§ 2121] p 1487 
(6) Failure Subsequently To Assess [§ 2122] p 1487 
(7) Accrual of Penalty [§ 2123] p 1487 
e. Making False Lists or Returns [§§ 2124-2127] p 1487 
(1) In General [§ 2124] p 1487 
(2) Fraudulent Omission [§ 2125] p 1487 
(3) Willfulness, Negligence, and Mistake [§§ 2126] p 1487 
(4) Notice and Hearing [§ 2127] p 1488 
d. Failure or Refusal To Pay Taxes When Due [§§ 2128-2140] p 1488 
(1) In General [§ 2128] p 1488 
_(2) EHacuses and Defenses [\§ 2129-2138] p 1488 
(a) In General [§ 2129] p 1488 
(b) Availability of Property for Collection [§ 2130] p 1488 
(c) Property in Possession of Receiver [§ 2131] p 1483 
(d) Mistake [§ 2132] p 1488 
(e) Invalidity of Tax [§ 2133] p 1489 
(f) Lack of Opportunity To Pay [§§ 2134-2135] p 1489 
aa. In General [§ 2134] p 1489 
bb. Notice and Demand [§ 2135] p 1489 
(g) Tender [§§ 2136-2138] p 1490 
aa. In General [§ 2136] p 1490 
bb. Tax Invalid in Part [§ 2137] p 1490 
ec. Time of Making [§ 2138] p 1490 
(3) Effect of Contesting Liability for Taxes [§ 2139] p 1490 
(4) Accrual of Penalty [§ 2140] p 1491 | ‘ 
e. Refusal To Assist in Making List of Taxable Property [§ 2141] p 1491 
f. Refusal To Verify List of Taxable Property [§ 2142] p 1491 
6. Who Liable [§§ 2143-2148] p 1492 
a. Delinquents in General [§ 2143] p 1492 
b. Corporations [§ 2144] p 1492 
ec. Fiduciaries [§ 2145] p 1492 
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d. Personal Representatives [§ 2146] p 1492 
e. Nonresidents [§ 2147] p 1493 
f.. Remaindermen [§ 2148] p 1493 
7. Remission or Waiver [§§ 2149-2151] p 1493 
a. By Executive, Legislative, or Local Authority [§§ 2149-2150] p 1493 
(1) In General [§ 2149] p 1493 
(2) Conditions Imposed [§ 2150] p 1494 
b. By Courts [§ 2151] p 1494 
8. Proceedings To Recover [§§ 2152-2163] p 1494 
a. Nature and Form [§ 2152] p 1494 
b. Limitations of Actions [§ 2153] p 1495 
ce. Defenses [§ 2154] p 1495 
d. By Whom Instituted [§ 2155] p 1495 
-e. Process [§ 2156] p 1495 
f. Pleading [§ 2157] p 1495 
g. Evidence [§ 2158] p 1496 
h. Verdict [§ 2159] p 1496 
i. Amount of Recovery [§§ 2160-2163] p 1496 j 
(1) In General [§ 2160] p 1496 
(2) Computation [§ 2161] p 1496 
(3) Interest on Penalties [§ 2162] p 1497 
(4) Cumulated and Compounded Penalties [§ 2163] p 1497 
9. Recovery Back of Payment Made under Protest [§ 2164] p 1497 
B. Forfeitures [§§ 2165-2217] p 1497 
1. Power To Declare [§ 2165] p 1497 
2. Statutory Provisions in General [§$ 2166-2168] p 1497 
a. Validity [§ 2166] p 1497 
b. Construction [§ 2167] p 1498 
c. Repeal [§ 2168] p 1499 
3. Lands and Interests Forfeitable [§ 2169] p 1499 
4. Grounds [§§ 2170-2172] p 1499 
a. Nonpayment of Taxes [§ 2170] p 1499 
b. Failure To List [§§ 2171-2172] p 1499 
(1) In General [$2171] p 1499 y 
(2) Variance between Land Listed and Land Owned [§ 2172] p 1500 
5. Effect of Payment or Tender [§§ 2173-2175] p 1500 
a. In General [§ 2173] p 1500 
b. Under Irregular or Invalid Assessments [§ 2174] p 1500 
ce After Forfeitwre Invoked [§ 2175] p 1500 
. Where Land Claimed by Several Persons [§ 2176] p 1500 
. Where Land Owned in Common [§ 2177] p 1502 
8. Conditions Precedent to Forfeiture [§§ 2178-2179] p 1502 
a. Valid Assessment [§ 2178] p 1502 
b. Compliance with Provisions for Forfeiture [§ 2179] p 1502 
9. Proceedings for Enforcement [§§ 2180-2188] p 1503 
. In General [§ 2180] p 1503 
Jurisdiction [§ 2181] p 1503 
Notice or Warning Order [§ 2182] p 1503 
. Parties [§ 2183] p 1504 ' 
. Pleading [§ 2184] p 1504 
. Issues and Proof [§ 2185] p 1504 
. Evidence [§ 2186] p 1504 
. Judgment [§ 2187] p 1504 
1. Appeal [§ 2188] p 1504 5 
10. Operation and Effect [§§ 2189-2193] p ey 
a. In General [§ 2189] p 1505 
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b. Creation of Lien or Security [§ 2190] p 1505 
ce. Vesting Title in State [§ 2191] p 1505 
d. Transfer of Land, by Operation of Law, to Certain Persons [§§ 2192- ue p 1506 
(1) In Virginia [§ 2192] p 1506 
(2) In West Virginia [§ 2193] p 1506 
11. Redemption [§§ 2194-2201] p 1508 
a. In General [§ 2194] p 1508 
b. Who May Redeem [§§ 2195-2198] p 1508 
(1) In General [§ 2195] p 1508 
(2) Infant [§ 2196] p 1509 
(3) Owner of Undivided Interest [§ 2197] p 1509 
(4) Priority [§ 2198] p 1509 
e. Time for Redemption [§ 2199] p 1509 
d. Proceedings for Redemption [§ 2200] p 1509 
e. Operation and Effect [§ 2201] p 1510 
12. Actions To Set Aside or Test Validity [§ 2202] p 1510 
13. Release, Remission, and Waiver [§ 2203] p 1510 
14. Sale of Forfeited Land [§§ 2204-2216] p 1510 
a. In General [§ 2204] p 1510 
b. Lands or Interests Subject to Sale [§ 2205] p 1511 
ce. Amount of Land Sold [§ 2206] p 1511 
d. For What Taxes and Charges Sold [§ 2207] p 1511 
e. Conditions Precedent [§ 2208] p 1512 
f. Proceedings for Sale [§ 2209] p 1512 
g. Mode and Conduct of Sale [§ 2210] p 1513, 
h. Who May Purchase [§ 2211] p 1513 
i. Operation and Effect of Sale [§ 2212] p 1513 
j. Payment [§ 2213] p 1514 
k. Deeds [§§ 2214-2215] p 1514 
(1) In General [§ 2214] p 1514 
(2) Form and Contents [§ 2215] p 1514 
1. Resale [§ 2216] p 1515 
15. Presumptions and Burden of Proof [§ 2217] p 1515 
C. Interest [§§ 2218+2229} p- 1515 
. Absence of Statute [§ 2218] p 1515 
. Statutory Provisions. [§ 2219] p 1516 
. Penalty; Not Part of Tax [§ 2220] p 1516 t 
. Necessity for Default [§ 2221] p 1517 
Where Tax Void [§ 2222] p 1517 — a 
. Rate and Computation [§ 2223] p 1517 
Who Liable [§ 2224] p 1517 
. Effect of Tender [§ 2225] p 1517 
. Contesting Liability for Taxes [§ 2226] p 1518 
. Excuses or Defenses [4 2227] p 1518 
. Actions To Recover [§ 2228] p 1518 
12. Remission and Waiver [§ 2229] p 1518 
D. Costs and Expenses [§§ 2230-2232] p 1519 
1. In General [§ 2230] -p 1519 
2. In Nature of Compensation [§ 2231] p 1519 
3. Remission and Waiver [§ 2232] p 1519 | 
E. Criminal Liability of Delinquents [§ 2233] p 1520 
XVI. DISPOSITION OF TAXES COLLECTED [§§ 2234-2254] p 1520 
A. In General [§§ 2234-2235] p 1520 
1. Power Fo Regulate and Direct [§ 2234] P 1520 
& Diversion [§ 2235] p 1521 
B. Between State and Municipalities [$§ 2236-2243] p 1522 
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1. Taxes Collected by State [§§ 2236-2237] p 1522 
a. In General [§ 2236] p 1522 * 
b. Apportionment [§ 2237] p 1522 
2. Taxes Collected by Municipalities [§§ 2238-2243] p 1523 
a. In General [§ 2238] p 1523 | 
b. Apportionment [§ 2239] p 1524 
. Preference to State [§ 2240] p 1524 
Compensation for Collection [§ 2241] p ee 
. Interest [§ 2242] p 1524 ae 
. Action for Taxes Collected [§ 2243] p 1525 
-C. Between Different Municipalities [§§ 2244-2249] p 1525 
. In General [§ 2244] p 1525 
. Withholding [§ 2245] p 1527 
. Estoppel To Claim [§ 2246] p 1527 
. Charges and Expenses [§ 2247] p 1527 
. Interest [§ 2248] p 1527 
6. Action for Taxes Collected [§ 2249] p 1527 
D. Interest and Penalties Collected; Rebates [§ 2250] p 1528 
E. Liability of Municipalities for Lost or Uncollected Taxes [§§ 2251-2252] p 1530 
1. In General [§ 2251] p 1530 
2. Default of Municipal Officers [§ 2252] p 1531 
F. Proceedings for Apportionment, Accounting, and Settlement [§ 2253] p 1531 
G. Payment and Application Thereof [§ 2254] p 1532 
XVII. CAPITATION OR POLL TAXES [§§ 2255-2261] p 1534 
A. Power To Impose [§§ 2255-2256] p 1534 
1. In General [§ 2255] p 1534 
2. Constitutional Prohibition [§ 2256] p 1535 
B. Persons Subject [§§ 2257-2258] p 1535 
1. In General [§ 2257] p 1535 
2. Particular Classes [§ 2258] p 1535 
C. Exemptions [§ 2259] p 1535 
D. Place of Taxation [§ 2260] p 1535 
BE. Levy, Assessment, and Collection [§ 2261] p 1535 
XVI0. TAXES ON TRANSFERS OF CORPORATE STOCK [§§ 2262-2269] p 1536 
A. Nature of Tax [§ 2262] p 1536. 
B. Power To Impose and Validity of Statutes [§ 2263] p 1536 
C. Shares, Interests, Sales, Agreements, and Transfers Included [§ 2264] p 1537 
D. Payment and Affixing Stamp [§§ 2265- —2267] p 1538 
1. Time [§ 2265] p 1538 
2. Person Obligated [§ 2266] p 1538 
3. Failure [§ 2267] p 1538 _ 
E. Lien and Enforcement [§ 2268] p 1540 
F. Remedies of Taxpayer [§ 2269] p 1540 ; 
XIX. RECORDING AND CONVEYANCE TAXES [§§ 2270-2305] p 1540 
A. Nature and Purpose [§ 2270] p 1540 
B. Power To Impose Tax and Validity of Statutes [§§ 2271-2273] p 1541 
1. Recordation [§§ 2271-2272] p 1541 
a. Mortgage or Similar Instrument [§ 2271] p 1541 
b. Foreign Securities [§ 2272] p 1544 
2. Transfers or Conveyances [§ 2273] p 1544 ; 
C. Instruments within Tax Provisions [§§ 2274-2280] p 1544 
1. Mortgages and Similar Instruments [§§ 2274-2278] p 1544 
a. In General [§ 2274] p 1544 
b. Executed or Recorded Prior to Tax Statute [§ 2275] p 1546 
e, Supplemental, Subsequent, or Corrective Instrument [§ 2276] p 1546 
d. Trust Mortgage Securing Prior and Subsequent Advances [§ 2277] p 1547 
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e. Exempted Instrument [§ 2278] p 1548 
2. Securities [§ 2279] p 1548 
3. Transfers of Realty, Deeds, Bills of Sale, and Similar Instruments [§ 2280] p 1548 
D. Amount of Tax and Computation [§§ 2281-2290] p 1549 


1. In General [§ 2281] p 1549 

2. Instrument Given before Operative Date of Statute [§ 2282] p 1549 

3. Mortgage for Indefinite Amount [§ 2283] p 1550 

4. Supplemental or Additional Mortgage [§ 2284] p 1550 

5. Trust Mortgages Securing Bonds or Obligations. [§ 2285] p 1550 

6. Mortgage on Property within and without State [§ 2286] p 1550 

7. Instrument Recorded in More than One County [§ 2287] p 1551 

8. Deeds or Similar Conveyances, and Contracts for, or Sales of, Land [§ 2288] p 1551 
9. Securities [§ 2289] p 1552 
10. Authority and Proceedings To Determine [§ 2290] p 1552 


. Who Liable for Tax [§ 2291] p 1553 
. Payment [§ 2292] p 1553 
. Collection and Enforcement [§ 2293] p 1553 
. Penalties [§ 2294] p 1554 
. Exemption from Other Taxation [§ 2295] p 1554 
. Effect of Nonpayment [§§ 2296-2302] p 1554 
1. In General [§ 2296] p 1554 
2. Notice of Existence of Instrument [§ 2297] p 1555 
3. Prohibition against Enforceability and Admissibility in Evidence [§§ 2298-2301] p 1555 
a. In General [§ 2298] p 1555 
b. Particular Actions or Transactions Affected [§ 2299] p 1556 
e. Persons against Whom Prokibition Operates [§ 2300] p 1557 
d. Payment pending Enforcement or Suit [§ 2301] p 1557 
4. Nondischargeabdility of Record [§ 2302] p 1558 
K. Apportionment or Distribution [§ 2303] p 1558 
L. Remedies of Taxpayer; Refund [§ 2304] p 1558 
M. Duties, Powers, and Liabilities of Administrative Officers [§ 2305]- p 1559 
XX. INCOME TAXES [§§ 2306-2341] p 1559 
A. Definition and Nature [§ 2306] p 1559 
B. Power of States To Impose Tax and To Classify Persons and Incomes [§ 2307] p 1561 
C. Liability to Taxation [§§ 2308-2330] p 1565 
1. In General [§ 2308] p 1565 
2. Persons Liable [§§ 2309-2312] p 1565 
a. In General [§ 2309] p 1565 
b. Corporations [§ 2310] p 1566 
ce. Estates and Trusts, and Beneficiaries Thereof [§ 2311] p 1567 
d. Public Officers [§ 2312] p 1567 
3. Income Subject to Tax [§§ 2313-2330] p 1568 
a. In General [§ 2313] p 1568 . 
b. Particular Items as Income [§§ 2314-2324] p 1569 
(1) Increase in Value of Capital Assets [§ 2314] p 1569 
(2) Profits from Sale or Disposition of Property [§ 2315] p 1570 
(3) Dividends on Corporate Stock [§§ 2316-2318] p 1572 
(a) Ordinary Dividends [§ 2316] p 1572 
(b) Stock Dividends [§ 2317] p 1573 
(c) Dividends Paid from Capital; Liquidating Dividends [§ 2318] p 1573 
(4) Compensation for Services Rendered [§ 2319] p 1574 
(5) Gifts [§ 2320] p 1574 
. (6) Moneys Received by Decedent’s Estate [§ 2321] p 1574 
(7) Income from Sources within State [§ 2322] p 1574 
(8) Income from Sources outside State [§ 2323] p 1575 
(9) Miscellaneous Receipts and Accruals [§ 2324] p 1575 
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ce. Exemptions [§ 2325] p 1576 
d. Deductions [§§ 2326-2330] p 1576 
_ (1) In General [§ 2326] p 1576 
(2) Business Expenses [§ 2327] p 1577 
(3) Losses and Bad Debts [§ 2328] p 1578 
(4) Allowances for Depreciation or Exhaustion [§ 2329] p 1579 
(5) Taxes Paid [§ 2330] p 1580 
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. Tax Period, and Income Attributable Thereto [§ 2331] p 1589 

. Rate of Tax; Normal Tax and Surtax [§ 2332] p 1581 .. ‘ 

. Income Tax Returns [§ 2333] p 1581 

. Ascertainment of Income and Assessment of Tax [§§ 2334-2336] p 1582 


1. In General [§ 2334] p 1582 
2. Reassessment and Additional Assessments [§ 2335] p 1584 
3. Review of Assessment and Abatement of Tax [§ 2336] p 1585 
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. Crediting Other or Excess Taxes Paid [§ 2337] p 1586 


I. Collection and Enforcement of Tax [§§ 2338-2339] p 1588 
1. In General [§ 2338] p 1588 
2. Restraining Collection or Enforcement [§ 2339] p 1588 
J. Recovery of Taxes Wrongfully Collected [§ 2340] p 1588 
K. Disposition of Proceeds of Tax [§ 2341] p 1589 
XXI. INHERITANCE, SUCCESSION, AND ESTATE TAXES [$$ pie atte p 1590 
A. Definitions and Nature {§§ 2342-2343] p 1590 
i Tae. 1. In General [§ 2342] p 1590 
2. Definitions, Comparisons, and Distinctions [§ 2343] p 1595 
DB. What Law Governs [§§ 2344-2352] p 1597 
1. Law of What Place [§ 2344] p 1597 
2. Law of What. Time [§§ 2345-2352] p 1597 
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. In General [§ 2345] p 1597 

. Transfers during Life of Decedent [§ 2346]-p 1598 

. Estates in Remainder; Contingent Interests [§ 2347] p 1600 
. Exercise of Power [§ 2348] p 1600 

Joint Tenancies; Estates by Entirety [§ 2349] p 1600 

. Exemptions [§ 2350] p 1601 

. Status of Property [§ 2351] p 1602 

. Retroactive Operation of Statute [§ 2352] p 1602 


C. Power To Impose [§§ 2353-2399] p 1602 
1. In General [§ 2353] p 1602 
2. Jurisdiction [§§ 2354-2366] p 1604 
a. In General [§ 2354] p 1604 
b. Resident Decedent [§§ 2355-2360] p 1604 


(1) 
(2) 
(3) 
(4) 


(5): 


(6) 


In General [§ 2355] p 1604 

Real Property [§ 2356] p 1605 

Tangible Personal Property [§ 2357] p 1605. ° 

Intangible Personal Property [§ 2358] p 1605 

Trust Funds [§ 2359] p 1606 

Power of Appointment Given by Nonresident Donor [§ 2360] p 1606 


c. Nonresident Decedent [§§ 2361-2366] p 1606 


(1) 
(2) 


(3) 


(4) 
(5) 
‘ (6) 


In General [§ 2361] p 1606. 

Real Property [§ 2362] p 1606 

Tangible Personal Property [§ 2363] p 1606 . 

Intangible Personal Property [§ 2364] p 1606 

Trust Property [§ 2365] p.1608 

Power of Appointment Given to Mosca one Donee Us 2366] p 1608 


3. Time and Mode of Transfer [§§ Bishi p 1608 > 
a. In General [§ 2367] p 1608: 
b. Transfers Prior to Death [§. 2368] p 1608 
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e. Exercise and Nonexercise of Power of Appointment [§ 2369] p 1608 
d. Transfers in Discharge of Debt or Contract [§ 2370] p 1609 
e. Life Insurance Policies [§ 2371] p 1609 


. Nature of Property [§§ 2372-2375] p 1609 


a. In General [§ 2372] p 1609 

b. United States Bonds; Federal Securities [§ 2373] p 1609 
e. Indian Lands and Other Property [§ 2374] p 1609 

d. War Risk Insurance [§ 2375] p 1609 


. Character of Beneficiary [§ 2376] p 1610 

. Character of Estate or Interest Given or Created [§ 2377] p 1610 

. Rate and Basis of Computation Which May Be Taken [§ 2378] p 1610 
. Equality and Uniformity [$$ 2379-2387] p 1611 


. In General [§ 2379] p 1611 

. Discrimination as to Kinship [§ 2380] p 1611 

Discrimination as to Nonresidents [§ 2381] p 1611 

. Discrimination as to Nature of Property [§ 2382] p 1612 ~ 

Discrimination as to Mode of Transfer [§ 2383] p 1612 .« 

Discrimination as to Time of Transfer [§ 2384] p 1613 

. Discrimination between Particular Estates or Interests [§ 2385] p 1613 
Discrimination as to Amount [§ 2386] p 1613 

. Exemptions and Allowances for Taxes on Previous Transfer of Same Property [§ 
2387] p 1613 
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- 9. Due Process of Law [§ 2388] p 1614 
10. 
11. 


Obligation of Contracts [§ 2389] p 1615 
Vested Rights and Retroactive Operation [§§ 2390-2395] p 1615 
a. In General [§ 2390] p 1615 
b. Estates of Those Previously Deceased [§ 2391] p 1615 
e. Previous Transfer Intended To Take Effect upon Subsequent Death [§ 2392] p 1615 
d. Subsequent Exercise or Nonexercise of Power of Appointment Previously Created 
[§ 2393] p 1616 > 
e. Joint Tenancy or Tenancy by Entirety Previously Created [§ 2394] p 1616 
f. Releases and Reductions of Accrued Taxes [§ 2395] p 1617 
Compensation for Taking of Property [§ 2396] p 1617 
Necessity of Statement of Tax and Object [§ 2397] p 1617 
Provisions for Enforcement [§ 2398] p 1617 
Effect of Treaty Provisions [§ 2399] p 1618 


D. Comity, Reciprocity, and Double Taxation [§§ 2400-2402] p 1618 ~ 


ibe 
2. 


3. 


Double Taxation and Reciprocity as between States [§ 2400] p 1618 

Duplicate State and Federal Taxation; Comity Provisions in Federal Estate Tax Law [§ 
2401] p 1620 

Inheritance or Succession Tax within State as Double Taxation [§ 94023 p 1621 


E. Necessity for, and Certainty of, Statutory Provisions [§ 2403] p 1621 
F. Amendment, Repeal, and Revision of Statutes [§§ 2404-2408] p 1622. 


Is 
2. 


3. 
4, 


Amendment [§ 2404] p 1622 
Repeal [§§ 2405-2406] p 1622 
a. In General [§ 2405] p 1622 
b. Effect [§ 2406] p 1623 
Revision [§ 2407] p 1624 
Revival [§ 2408] p 1624 


G. General Rules as to Construction of Statutes [§§ 2409-2417] p 1624 
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. Clear or Plain Language [§ 2409] p 1624 

. Intention of Legislature [§ 2410] p 1625 

. Construction as Whole and To Make All Parts SSG [§ 2411] p 1625 
. Furtherance of Purpose [§ 2412] p 1625 

. Construction against State or in Favor of Taxpayer [§ 2413] p 1626 

. Construction against Double Taxation [§ 2414] p 1626 
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7. Statutes Adopted from Other State [§ 2415] p 1626 : 
8. Construction with Statutory Provisions Relating to General-Revenue and Other Statutes [§ 
2416] p 1627 
9. Construction of Exceptions [§ 2417] p 1627 
Il. Transfers Taxable [§§ 2418-2523] p 1627 
1. In General [§ 2418] p 1627 
2. Residence of Decedent and Situs of Property [$§ 2419-2440] p 1623 
a. In General [§ 2419] p 1628 i, 
b. Existence and Evidence of Residence or Domicile [§ 2420] p 1629 
c. Property of Resident [§§ 2421-2430] p 1631 
(1) In General [§ 2421] p 1631 
(2) Property within State [§ 2422] p 1631 
: (3) Property outside State [§§ 2423-2430] p 1631 
(a) In General [§ 2423] p 1631 
(b) Realty [§§ 2424-2425] p 1633 
* aa. In General [§ 2424] p 1633 
bb. Conversion [§ 2425] p 1633 
(c) Stocks and Bonds [§§ 2426-2428] p 1634 
aa. In General [§ 2426] p 1634 
bb. Of Foreign Corporations [§ 2427] p 1634 
ec. Bank Stocks [§ 2428] p 1634 
(d) Property Held by Trustee [§ 2429] p 1634 
(e) Property Subject to Power of Appointment [§ 2430] p 1635 
d. Property of Nonresident [§§ 2431-2440] p 1635 — 
(1) In General [§ 2431] p 1635 
} (2) Realty [§ 2482] p 1635 
(3) Personalty [§§ 2433-2436] p 1636 
(a) In General [§ 2433] p 1636 
(b) Stocks [§ 2434] p 1637 * : 
(c) Bonds, Mortgages, Notes, and Other Indebtedness [§§ 2435-2436] p 1639 
aa. In General [§ 2435] p 1639 
bb. Public Securities [§ 2436] p 1641 
- (4) Capital Invested by Nonresident Doing Business within State [§ 2437] p 1641 
(5) Property Held by Trustee [§ 2438] p 1642 
(6) Effect of Payment of Taxable Transfers from Property outside State [§ 2439] p 
1642 
(7) Effect of Appropriation of Assets within State to Payment of Debts or Exempt 
Shares [§ 2440] p 1642 
3. Mode and Time of Transfer [§§ 2441-2499] p 1642 
a. Transfer or Devolution on Death [§§ 2441-2458] p 1642 
(1) In General [§ 2441] p 1642 
(2) Necessity that Estate or Interest Pass from Decedent [§ 2442] p 1643 
(3) Necessity of Transfer by Will or Intestate Succession [§§ 2443-2450] p 1644 
(a) In General [§ 2443] p 1644 
(b) Allowance to Widow and Children for Support; Widow’s Exemption [§ 
2444] p 1645 . 
(c) Dower, Curtesy, and Statutory Share of Surviving Spouse [§ 2445] p 
1646 
(d) Rights in Homestead [§ 2446] p 1648 
(e) Election between Rights under Will and Other Rights [§ 2447] p 1648 
(£) Survivorship in Cases of Joint Tenancy; Tenancies by Entirety [§ 2448] 
p 1649 
(g) Survivorship in Community [§ 2449] p 1651 
(h) Survivorship under Partnership Agreement [§ 2450] p 1651 
(4) Transfer Pursuant to Contract of Decedent [§§ 2451-2453] p 1651 
(a) In General [§ 2451] p 1651 
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(b) Will Pursuant to Contract [§ 2452] p 1652 
(ec) Payments under Antenuptial Agreements [§ 2453] p 1652 
(5) Payment of Debts or Claims [§§ 2454-2455] p 1653 
(a) In General [§ 2454] p 1653 
(b) Compromise of Claim [§ 2455] p 1653 
(6) Release or Discharge of Indebtedness [§ 2456] p 1653 
(7) Compensation of Executors and Trustees [§ 2457] p 1653 ; 
(8) Transfer to Executor, Administrator, or Trustee [§ 2458] p 1654 
b. Transfers during Life of Owner [§§ 2459-2492] p 1654 
(1) In General [§ 2459] p 1654 
(2) Consideration and Its Effect [§ 2460] p 1655 
(3) Advancements [§ 2461] p 1656 
(4) Transfers in Contemplation of Death [§§ 2462-2470] p 1656 
(a) In General [§ 2462] p 1656 
(b) What Constitute [§§ 2463-2464] p 1656 
aa. In General [§ 2463] p 1656 
bb. Designated Transfers within Statutory Period [§ 2464] p 1657 
(ce) Evidence and Determination [§§ 2465-2470] p 1657 
aa. In General [§ 2465] p 1657 
bb. Presumptions [§ 2466] p 1657 
ec. Burden of Proof [§ 2467] p 1658 
dd. Matters Considered [§ 2468] p 1658 
ee. Weight and Sufficiency of Evidence [§° 2469] p 1658 
ff. Instructions [§ 2470] p 1659 
(5) Transfers Intended. To Take Effect in Possession or Enjoyment mp Death 
[§§ 2471-2492] p 1659 
(a) In General [§ 2471] p 1659 
(b) Life Insurance [§ 2472] p 1660 
(ce) Direct Transfers [§§ 2473+2483] p 1660 
aa. In General [§ 2473] p 1660 
bb. Reservation of Life Estate [§ 2474] p 1660 
ee. Effect of Agreement To Maintain and Support Grantor or Pay 
Annuity or Interest [§ 2475] p 1661 
dd. Reservation of Power To Revoke [§ 2476] p 1661 
ee. Reservation of Right to Possession [§ 2477] p 1661 
ff. Covenant against Encumbrances or Alienation during Life of 
Grantor [§ 2478] p 1661 5 
gg. Antenuptial Agreement [§ 2479] p 1661 
hh. Partnership Agreement [§ 2480] p 1662 
ii. Creation of Joint Estate or Tenancy by Entirety [§ 2481] p 1662 
jj. Joint Bank Deposits [§ 2482] p 1662 
kk. Waiver of Salary Undrawn at Death [§ 2483] p 1662 
(d) Transfers in Trust [§§ 2484-2490] p 1663 
aa. In General [§ 2484] p 1663 
bb. Reservation of Income [§ 2485] p 1663 
cc. Reservation of Control in General [§ 2486] p 1664 
dd. Reservation of Power To Revoke or Modify [§ 2487] p 1664 
ee. Reservation of Power of Disposition [§ 2488] p 1665 
ff. Trust Bank Accounts [§ 2489] p 1665 
ge. Power of Withdrawal in Beneficiary [§ 2490] p 1665 
(e) Organization of, and Transfer to, Corporation [§ 2491] p 1605 
(£) Evidence and Determination [§ 2492] p 1665 
6. Execution of Power [§§ 2493-2499] p 1666 
(1) In General [§ 2493] p 1666 
(2) Reservation of Testamentary Power [§ 2494] p 1667 
(3) Property outside State [§ 2495] p 1667 
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(4) Transfer by Nonresident Donee [§ 2496] p 1667 
(5) Property Passing Independent of Power [§ 2497] p 1667 
(6) Failure To. Exercise Power [§ 2498] p 1668 
(7) Election Not To Take under Power [§ 2499] p 1669 
4. Interest of Decedent [§§ 2500-2506] p 1669 
. In General [§ 2500] p 1669 
. Proceeds of Insurance [§ 2501] p 1670 
Power of Appointment [§ 2502] p 1671 
. Interest as Beneficiary of Trust [§ 2503] p 1671 
. Property Conveyed in Trust with Power of Revocation [§ 2504] p 1672 
. Interest as Life Tenant [§ 2505] p 1672 
g. Interest of Remainderman or Reversioner [§ 2506] p 1672 
5. Nature of Property [§§ 2507-2515] p 1672 
a. In General [§ 2507] p 1672 
b. Real Property [§ 2508] p 1672 
ce. Personal Property [§§ 2509-2513] p 1673 
(1) In General [§ 2509] p 1673 
(2) Securities, Obligations, and Evidences of Debt [§ 2510] p 1673 
(3) Choses in Action Generally [§ 2511] p 1673 
(4) Leaseholds [§ 2512] p 1673 
(5) Conversion of Realty into Personalty or Personalty into Realty [§ 2513] p 1674 
d. Interest in Partnerships or Associations [§ ug? p 1674 
e. Good Will [§ 2515] p 1674 
6. Character of Estate or Interest Created or Given [§§ 2516-2521] p 1674 
In General [§ 2516] p 1674 
Annuities or Life Incomes [§ 2517] p 1675 
Pecuniary Legacies [§ 2518] p 1675 
Estates for Life or Years [§ 2519] p 1675 
Estates in Remainder [§ 2520] p 1675 
Interest as Trustee [§ 2521] p 1675 
7. Nature and Relationship of Taker [§ 2522] p 1675 
8. Successive Transfers [§ 2523] p 1675 
I. Exemptions [§§ 2524-2534] p 1675 
1. In General [§ 2524] p 1675 
2. Particular Transfers [§§ 2525-2532] p 1677 
a. Of Property [§ 2525] p 1677 
b. For or to Particular Purposes or Beneficiaries [§§ 2526-2532] p 1677 
(1) Cemetery Corporations or Purposes [§ 2526] p 1677 
(2) Charitable, Religious, and Educational Institutions or peas [§$§ 2527--2529] 
p 1678 ' 
(a) In General [§ 2527] p 1678 
(b) Future Institution [§ 2528] p 1679 
(c) Foreign Institution [§ 2529] p 1679 
(3) Governments and Governmental Agencies and Subdivisions [§ 2530] p 1680 
(4) Relatives [§§ 2531-2532] p 1680 
(a) In General [§ 2531] p 1680 


(b) Adopted and Putative Children and Relatives Thereof [§ 2532] p 1681 
3. Amoint [§ 2533] p 1681 
4. Proceedings To Establish [§ 2534] p 1683 
J. Accrual [§§ 2535-2545] p 1683 
. In General [§ 2535] p 1683 
. Effect of Transfers or Agreements after Death of Decedent [§ 2536] p 1684 
. Devise to Executor or Trustee [§ 2537] p 1684 
. Annuities [§ 2538] p 1684 
. Future or Contingent Estates [§§ 2539-2543] p 1684 
a. In General [§ 2539] p 1684 
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Vested Remainders [§ 2540] p 1685 

Contingent Remainders Generally [§ 2541] p 1685 

Where Value Not Ascertainable at Time of Transfer [§ 2542] p 1685 
Where Ultimate Taker Unascertainable [§ 2543] p 1685 : 


6. Transfers in Contemplation of Death [§ 2544] p 1686 

7. Transfer under Power.[§ 2545]. p 1686 
K. Person or Fund Liable for Payment [§§ 2546-2549]: p 1686 

1.. In General [§ 2546] p 1686 

2. Funds Liable [§ 2547] p 1687 

3. Provisions of Will [§ 2548] p 1688 

4. Executors, Administrators, and Trustees [§ 2549] p 1689 
L. Amount and Asceriainment [§§ 2550-2660] p 1690 

1. Basis of Determination [§§ 2550-2552] p 1690 


a. 


b. 
Ge 


In General [§ 2550] p 1690 : 
Accrued Income or Increase in Value [§ 2551] p 1691 
Losses [§ 2552] p 1692 


2. Valuation of Property or Interest Rranoferned [$9 2553— —2580] p 1692 


a. 


In General [§ 2553] p 1692 


b. Time as of Which Valuation Made [§§ 2554-2559] p 1692 


c. 
d. 


(1) In General [$ 2554] p 1692 
(2) Life Estates [§ 2555] p 1693 : 
(3) Remainders and Deferred Legacies or Distributive Shares [§ 2556] p 1693 
(4) Property Transferred during Life of Decedent [§ 2557] p 1693 
(5) Property over Which Power Is. Exercised [§ 2558] p 1694 
(6) Where Assessment Has Been Postponed [§ 2559] p 1694 
Postponement of Valuation or Appraisal [§ 2560] p 1694 
Valuation of Particular Kinds of Property [§§ 2561-2571] p 1694 
(1) Realty Generally [§ 2561] p 1694 
(2) Personalty Generally [§ 2562] p 1694 
(3) Corporate Stock [§§ 2563-2565] p 1694 
(a) In General [§ 2563] p 1694 
(b) ‘Closely Held Stock [§ 2564] p 1695 
(ce) Stock of Corporation Incorporated or Owning Property in Another State 
[§ 2565] p 1696 
(4) Bonds [§ 2566] p 1697 
(5) Investments [§ 2567] p 1697 
(6) Mortgages [§ 2568] p 1697 
(7) Insurance Policies [§ 2569] p 1697 
(8) Good Will [§ 2570] p 1697 
(9) Interest in Partnership [§ 2571] p 1698 


e. Valuation of Particular Estates or Interests [§§ 2572-2579] p 1698 


(1) Future or Limited Interests Generally [§ 2572] p 1698 

(2) Life Estates [§ 2573] p 1698 

(3) Remainders [§ 2574] p 1699 

(4) Annuities [§ 2575] p 1699 

(5) Fractional or Undivided Interests [§ 2576] p 1700 

(6) Transfer Intended To Take Effect on Death of Grantor [§ 2577] p 1700 
(7) Beneficial Interest under Trust [§ 2578] p 1700 

(8) Estate Passing under Power [§ 2579] p 1700 


- f, Valuation as Dependent on Decedent’s Interest [§ 2580] p 1700 
3. Separate Taxation or Valuation of Particular Transfers or Interests [§ 2581] p 1700 
4. Rate [§§ 2582-2588] p 1701 
a. 


In General [§ 2582] p 1701 


b. As Fixed by Value or Amount of Property Transferred [§ 2583] p 1701 
c. 
d. As Fixed by Relationship of Taker [§ 2585] p 1702 


As Fixed by Character of Estate Created [§ 2584] p 1702 
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_e. Temporary Taxation at Highest Rate [§ 2586] p 1702 
“E Temporary Taxation at Minimum Rate [§ 2587] p 1703. 
g. Additional Rate When Other Taxes Not Paid [§ 2588] P 1703 
5. Computation [§§ 2589-2590] p 1703 
a. Where Tax Paid by Executors [§ 2589] p 1703 
b. Where Decedent’s Residence or Property without State [§ 2590] p 1703 
6. Deduction [§§ 2591-2608] p 1704 
a. Funeral Expenses and Expenses of Last Illness [§ 2591] p 1704 
b. Expenses of Administration [§§ 2592-2596] p. ee 
(1) In General [§ 2592] p 1704 
(2) Hapenses of Litigation [§ 2593] p 1705 
(3) Executors’ or Administrators’ Fees or Commissions [§ 2594] p 1705 
(4) Trustees’ Commissions [§ 2595] p 1705 
(5) Broker’s Commissions [§ 2596] p 1705 
ce. Debts and Claims against Estate [§§ 2597-2598] p 1706 
(1) In General [§ 2597] p 1706 
(2) Payments in Compromise of Litigation [§ 2598] p 1706 
d. Taxes [§§ 2599-2601] p 1706 
(1) In General [§ 2599] p 1706 
(2) Federal Estate Tax [§ 2600] p 1706 
(3) State Inheritance Taxes [§ 2601] p 1707 
e. Dower Interest of Widow [§ 2602] p 1707 
f. Homestead and Other Exemptions or Allowances to Surviving Spouse or Family [§ 
2603] p 1707 
g. Where Residence or Property of Decedent Was outside State [§§ 2604-2607] p 1708 
(1) In General [§ 2604] p 1708 
(2) Taxes [§§ 2605-2607] p 1708 
(a) Federal Estate Tax [§ 2605] p 1708 
(b) Real Properiy Taxes of Other States [§ 2606] p 1709 
(ec) Transfer or Inheritance Taxes of Other States [§ aoa p 1709 
h. Postponement of Deduction [§ 2608] p 1709 
7. Proceedings for Ascertainment [§§ 2609-2660] p 1709 
a. Nature and Form [§ 2609] p 1709 . 
b. Jurisdiction [§ 2610] p 1709 
ce. Who May Institute and Conduct [§ 2611] p 1710 
d. Appointment of Counsel [§ 2612] p 1711 
e. Time [§ 2613] p 1711 
f. Process or Notice [§ 2614] p 1711 
g. Delivery of Assets to Personal Representatives; Safe Deposits [§ 2615] p 1711 
h. Pleading [§ 2616] p 1712 
i. Evidence [§§ 2617-2620] p 1712 
(1) Presumptions [§ 2617] p 1712 
(2) Burden of Proof [§ 2618] p 1712 
(3) Admissibility [§ 2619] p 1712 
(4) Weight and Sufficiency [§ 2620] p 1712 
Inventory [§ 2621] p 1713 
. Appraisement [§§ 2622-2632] p 1714 
(1) In General [§ 2622] p 1714 
(2) Time for Appraisement [§ 2623] p 1714 
(3) Appointment, Eligibility, and Qualifications of Appraisers [$ 2624) p 1715 
(4) Jurisdiction and Powers [§ 2625] p 1715 
(5) Notice [§ 2626] p 1716 
(6) Appointment of Guardian Ad Litem [§ a p 1717 
(7) Hearing [§ 2628] p 1717 
(8) Evidence [§ 2629] p 1717 
(9) Report [§ 2630] p 1718 
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(10) Exceptions or Objections to Report or Appraisal [§ 2631] p 1719 
(11) Reappraisement [§ 2632] p 1719 
1. Order or Judgment [§§ 2633-2637] p 1719 
(1) In General [§ 2633] p 1719 
(2) Conclusiveness and Effect [§ 2634] p 1720 
(3) Opening and Vacating [§ 2635] p 1721 © 
(4) Modification, Amendment, and Correction [§ 2636] p 1722 
(5) Equitable Relief [§ 2637] p 1723 
m. Rehearing and Reassessment [§ 2638] p 1723 
n. Review [§§ 2639-2659] p 1723 
(1) In General [§ 2639] p 1723 
(2) Nature and Form of Remedy [§ 2640] p 1724 
(3) Decisions Reviewable [§ 2641] p 1724 
(4) Persons Entitled to Review [§ 2642] p 1725 
(5) Presentation and Reservation of Grounds of Review [$ 2643] p 1725 
(6) Time for Taking Proceedings [§ 2644] p 1726 
(7) Notice of Appeal [§ 2645] p 1726 
(8) Bond [§ 2646] p 1726 
(9) Assignment of Errors [§ 2647] p 1726 
(10) Record [§ 2648] p 1726 
(11) Questions Presented for Review [§ 2649] p 1727 
(12) Hearing [§ 2650] p 1727 
(13) Scope and Extent of Review [§§ 2651-2655] p 1728 
(a) In General [§ 2651] p 1728 
(b) Presumptions [§ 2652] p 1728 
(c) Conflicting Evidence [§ 2653] p 1729 
(d) Matters of Discretion [§ 2654] p 1729 
(e) Harmless Error [§ 2655] p 1729 
(14) Order [§ 2656] p 1729 
(15) Remand [$ 2657] p 1729 
(16) Modification or Correction of Judgment or Order [§ 2658] p 1729 
(17) Second and Further Appeals [§ 2659] p 1730 
o. Fees and Costs [§ 2660] p 1730 
M. Interest and Penalties [§§ 2661-2667] p 1730 
1. In General [§ 2661] p 1730 
2. Excuses for Delay [§ 2662] p 1731 
8. Effect of Tender; Subsequent Payment [§ 2663] p 1732 
4. Time from Which Interest Runs [§ 2664] p 1732 
5. Rate of Interest [§ 2665] p 1732 
6. Personal Liability of Executor [§ 2666] p 1733 
7. Penalty for Safe Deposit Cumpany Permitting Access to Box without Prior Notice to Tax 
Authorities [§ 2667] p 1733 
N. Lien and Priority [§§ 2668-2673] p 1733 
1. In General [§ 2668] p 1733 
2. Property Subject to Lien and Extent Thereof [§ 2669] p 1733 
83. Duration and Discharge of Lien [§ 2670] p 1733 
4. Enforcement of Lien [§ 2671] p 1734 
5. Suits To Quiet Title against Tax Lien [§ 2672] p 1734 
6. Priorities [§ 2673] p 1734 
O. Payment [§§ 2674-2680] p 1734 
. When Tax Payable [§ 2674] p 1734 
. By Whom Made [§ 2675] p 1735 
. Necessity [§ 2676] p 1735 
. Sufficiency [§ 2677] p 1735 
. Application [§ 2678] p 1736 
. Security for Payment [§- 2679] p 1736 
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7. Evidence [§ 2680] p 1736 


P. Compromise or Remission [§ 2681] p 1736 


Q. Collection and Enforcement [§§ 2682-2702] p 1737 
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. In General [§ 2682] p 1737 


. Nature and Form of Proceedings [§ 2683] p 1737 
. Defenses [§ 2684] p 1737 

. Who Entitled or Required To Proceed; Contracts with Collectors [§ 2685] p 1738 > 
. Jurisdiction [§ 2686] p 1738 

. Pendency of Other Proceedings [§ 2687] p 1739 -.. 

. Time To Sue, Limitations, and Laches [§§ 2688-2693] p 1739 


a. Time To Sue [§ 2688] p 1739 
b. Limitations [§§ 2689-2692] p 1739 
(1) In General [§ 2689] p 1739 
(2) When Statute Runs and Tolling Statute [§ 2690] p 1740 
(3) Repeal of Limitation [§ 2691] p 1740 
(4) Limitations as Affected by Provision for Lien [§ 2692] p 1740 
c. Laches [§ 2693] p 1740, 
. Parties [§ 2694] p 1740 


. Pleading [§ 2695] p 1741 


. Evidence [§§ 2696-2698] p 1741 
a. Burden of Proof and Presumptions [§ 2696] p 1741 
b. Admissibility [§ 2697] p 1741 
e. Sufficiency [§ 2698] p 1741 

. Submission of Issues to Jury [§ 2699] p 1741 

. Judgment and Enforcement [§ 2700] p 1741 

. Review [§ 2701] p 1742 


14. Costs and Fees [§ 2702] p 1742 
R. Collection of Tax Assessed by Foreign State [§ 2703] p 1743 
S. Injunction against Collection or Enforcement [§ 2704] p 1743 
T. Refunding and Readjustment [§§ 2705-2716] p 1744 
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. In General [§ 2705] p 1744 
. Reciprocity [§ 2706] p 1745 
. Previous Payment into State Treasury [§ 2707] p 1745 
. Recovery of Voluntary Payments [§ 2708] p 1745 
. Amount of Refund [§§ 2709-2710] p 1745 
a. Principal [§ 2709] p 1745 
b. Interest [§ 2710] p 1745 


6. Who May or Should Make Refund [§§ 2711-2712] p 1746 


~ a. State or County [§ 2711] p 1746 
b. Refund by Estate or Executor [§ 2712] p 1746 


7. Limitations [§ 2713] p 1746 
8. Remedies [§§ 2714-2716] p 1746 


a. In General [§ 2714] p 1746 
b. Evidence [§ 2715] p 1746 
ce. Judgment or Order [§ 2716] p 1747 


U. Custody and Disposition of Taxes [§ '2717] p 1747 


§ 1) 


TAXATION 


[61 C.J.] 65 


CROSS REFERENCES 


Acquisition of tax title by cotenant see Tenancy in Com- 
Hee [38 Cye 28). 
Ppeal in cases relating to taxes or revenue see A al 
and Error §§ 168, 246. pate 
Assignment for creditors, validity as affected by provi- 
sions for taxes see ASsignments for Benefit of Credi- 
tors § 124. 

Customs Duties 17 C. J. p 528. 

Tacs cia of powers to judiciary see Constitutional Law 


Disqualification by interest as taxpayer see Judges § 
140; Juries § 329 et seq; Justices of the Peace § 113. 
Internal Revenue 33 C. J. p 271. 
detects: 
onclusiveness in tax proceedings see Judgments 
1381-1384. B és bc 
Privity between state or municipality and taxpayers 
as affecting conclusiveness of adjudication see 
Judginents § 1459. 
Jurisdiction of tax proceedings see Federal Courts § 15 
text and note 68 [i]; Justices of the Peace § 60. 
pay trial, right to in tax proceedings see Juries §§ 73, 
Liability for payment of taxes: 
at by discharge in bankruptcy see Bankruptcy § 


ee mortgagor and mortgagee see Mortgages § 
On alteration of municipality see Municipal Corpora- 
tions § 126; Schools and School Districts §§ 551-863. 
Purchaser at foreclosure sale see Mortgages § 1460. 
Licenses 37 C. J. p 162. 
Local or special taxes: 
By county, municipality, or town see Counties §§ 347— 


*°352; Municipal Corporations §§ 4271-4281; Towns 
[38 Cye 652). : 
For particular purposes see Bounties § 3 et seq; 


Bridges §§ 11, 12; Drains § 207 et seq; Fences § 58; 
Highways § 501 et seq; Levees and Flood Control 
52 et seq; Municipal Corporations §§ 2806-3450, 


4271-4549; Paupers § 33; Schools.and School Dis- 
tricts §§ 749-786; Turnpikes and Toll Roads [38 
Cyc 371]; Waters [40 Cyc 824]. 
Payment of taxes: 
Affecting: 


Claim of adverse possession see Adverse Possession 
§§ 30 et seq, 414 et seq. 
Intention to dedicate land see Dedication § 95. 
Qualifications of: 
Jurors see Juries § 192. 
‘Voters see Elections § 37 et seq. 
Question whether deed intended as mortgage see 
Mortgages § 107. 


Here of taxes:—Continued 
y: 
Assignee for creditors see Assignments for Benefit 
of Creditors §§ 330, 350. 
Executor or administrator 
ministrators § 550. 
Guardian see Guardian and Ward § 256. 
Mortgagee see Mortgages § 617. 
Receiver see Mortgages § 1713; Receivers § 202. 
Trustee in bankruptcy see Bankruptcy § 548. 
Oe gor proceeds of foreclosure sale see Mortgages § 


see Executors and Ad- 


Priority of claims for taxes see Bankruptcy § 548 et seq; 
Executions § 702; Executors and Administrators § 
1166; Mortgages § 461; Receivers §§ 407-411, 424. 

Reimbursement for taxes paid see Ejectment § 390; 
Mortgages § 725; Partition §§ 483, 517, 856; Trespass 
Yo Try Title [38 Cyc 1237]. 

Rights and remedies of taxpayers see Counties § 353; 
Municipal Corporations §§ 4550-4637; Schools and 
School Districts §§ 895-920. 

State laws as rules of decision in federal courts see 
Federal Courts § 189. 

Stipulations in mortgage as to payment of taxes see 
Mortgages § 616. 

Taxation: 

As: 
Interference. with 
merce § 126. 
Mode of acquiring settlement see Paupers §§ 68-72. 


interstate commerce See Com- 


Rie 
Indian tribal government see Indians § 23. 
Religious societies see Religious Societies § 27. 

re District of Columbia see District of Columbia § 48. 


Commerce see Commerce § 126. 

Common lands see Common Lands § 45. 

Costs see Costs § 425. 

Fees of sheriff or constable see Sheriffs and Consta- 

bles § 1211 et seq. 

Indians and Indian lands se@ Indians § 149. 

Taxes: 
As: 4 

LepE yes covenant or warranty see Covenants §§ 

Cloud on title see Quieting Title §§ 51-54. 

Debt provable against bankrupt’s estate see Bank- ~ 

ruptey § 500. } 
panies! or counterclaim see Set-Off and Counterclaim 
4, 

Within security of mortgage see Mortgages § 375. 
On litigation not recoverable as costs see Costs § 336. 
Recoverable in action for breach of covenant see Cove- 

nants § 240. 


I. DEFINITIONS AND NATURE OF TAXES AND TAXATION 


[By AutBertT DeForest TYLER] 


[§ 1] A. Definitions. The terms “tax” and “tax- 
es” have been defined as a rate or sum of money 
assessed on the person or property of a citizen by 
government for the use of the nation or state;? bur- 


dens or charges imposed by the legislative power 
upon persons or property to raise money for public 
purposes,* and the enforced proportional contribu- 
tion of persons and property levied by authority of 


1. Definitions of: 
Ad valorem tax see infra § 6. 
Assessment see infra § 758. 


Assessment for public improvement 
see Municipal Corporations § 2807. 


Capitation or poll tax see 9 C.J. p 
1281. ‘ 


Commutation tax see 12 C.J. p 216. 

County tax see infra § 6. 

Customs Duties § 1. 

Direct tax see infra § 6. 

Duty see 19 C.J. p 842. 

Eminent Domain § 7. 

Excise see Internal Revenue § 3. 

Extraordinary tax see infra § 6. 

Fees of public officer see infra § 5. 

Fine see Fines, Forfeitures, and Pen- 
alties § 1. 

Forfeiture see Fines, Forfeitures, and 
Penalties § 43. 

General tax see infra § 6. 

Impost see 31 C.J. p 258. 

Income tax see infra XX. 
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Indirect tax see infra § 6. 

Legacy and inheritance tax see infra 
Levy see infra § 673.., 

License tax see Licenses § 3. 
Occupation tax see Licenses § 3. 
Ordinary tax see infra § 6. 


Penalty see. Fines, Forfeitures, 
Penalties § 72. 


Private tax see infra § 6. 
Privilege tax see Privilege 50 C.J. p 
403. 


and 


Public tax see infra § 6. 
Special tax see infra § 6. 
Specific tax see infra § 6. 


Stamp tax see Commerce § 158; In- 
ternal Revenue §§ 109-122. See al- 
so infra § 229. 


Tax on litigation see infra § 230. 
Tolls see Bridges § 61; Canals § 40; 


Turnpikes and Toll Roads [38 Cyc 
392]; Tolls [38 Cyc 359]. 


Transfer tax see infra XVIII. 
Water rates see Waters [40 Cyc 796]. 


Wharfage charges see Wharves [40 
Cye 904]. 


Kinds and classification of taxes see 


| infra § 6. ; 


2. Hamilton v. Dillin, 11 F.Cas.No: 
5,979, [aff 21 Wall. 73, 22: L.Ed. 528); 
Webster D. [quot Citizens’ Sav., etc., 
Assoc. v. Topeka, 20 Wall. (U.S.) 655, 
664, 22 L.Wd. 455; Baltimore v. Green 
Mount Cemetery, 7 Md. 517, 535; Aat- 
na Fire Ins. Co. v. Jones, 59 S.E. 148, 
149, 78 S.C. 445, 13 L.R.A.(N.S.) 1147, 
125 Am.S.R. 818]. 


3. Lay v. Buffington, 7 F.Cas.No. 
3,675, 3 Cliff. 376 [aff 11 Wall. 113, 20 
L.Ed. 122]; Houghton v. Austin, 47 
Cal. 646, 654; ANtna Fire Ins. Co. v. 
Jones, 59 S.E. 148, 149, 78 S.C..445, 13 
L.R.A.(N.S.) 1147, 125 Am.S.R. 818; 
Trenholm v. Charleston, 3 S.C. 347, 
349, 16 Am.R. 732. And see cases in- 
fra this note. 


[a] Cases containing similar defi- 
nitions.—Citizens’ Sav., etc., Assoc. v. 
Topeka, 20 Wall. (U.S.) 655, 664, 22 
L.Ed. 455; Tevander v. Prupdael, 299 
746, 7533 In-re! Marrell) 211 W.°21.2° 
213; City of Madera v. Black, 184 P., 
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the state for the support of government and for all 
“Taxation” is the act of laying a 
tax, or imposing these burdens or charges upon per- 


public needs.* 


397, 181 Cal. 306, 310; Dranga_ v. 
Rowe, 59 P. 944, 127 Cal. 506, 509; San 
Francisco Gas Co. v. Brickwedel, 62 
Cal. 641, 644; Santa Barbara  v. 
Stearns, 51 Cal. 499, 501; Madary v. 
Fresno, 128 P. 340, 343, 20 Cal.App. 
91; Flood v. State, 117 So. 385, 95 
Fla. 1003, 1007; Atlantic Coast Line 
R. Co. v. City of Lakeland, 115 So. 669, 
94 Fla. 347; Chicago v. Baptist Theo- 
logical Union, 2 N.E. 254, 115 Ill. 245, 
251; McClelland v. State, 37 N-E. 
1089, 138 Ind. 321, 332; Mitchell v. 
Williams, 27 Ind. 62, 63; Brownell 
Impr. Co. v. Nixon, 92 N.E. 693, 695, 
48 Ind.App. 195; Bonaparte v. State, 
63 Md. 465, 470; Baltimore v. Green 
Mount Cemetery, 7 Md. 517, 535; Lake 
Shore, etc., R. Co. v. Grand Rapids, 60 
N.W. 767, 102 Mich. 374, 382, 29 L. 
R.A. 195; Davidson v. Ramsey Coun- 
ty Com’rs, 18 Minn. 482; State ex rel. 
American Central Ins. Co. v. Gehner, 
280 S.W. 416, 417, 315 Mo. 1126; State 
v. Switzler, 45 S.W. 245, 143 Mo. 287, 
314, 65 Am.S.R. 653, 40 L.R.A. 280; 
Deal v. Mississippi County, 18 S.W. 
24, 107 Mo. 464, 470, 14 L.R.A. 622; 
Sheehan v. Good Samaritan Hospital, 
50 Mo. 155, 158, 11 Am.R. 412; North 
Missouri R. Co. v. Maguire, 49 Mo. 
490, 500, 8 Am.R. 141 [aff 20 Wall. 
(U.S.) 46, 22 L.Ed. 287]; Hallenbeck 
v. Hahn, 2 Neb. 377, 407; In re New 
York, 11 Johns. (N.Y.) 77, 80; Strand 
v. Marin, 152 N.W. 280, 30 N.D. 165; 
Hanson v. Franklin, 123 N.W. 386, 388, 
19 N.D. 259; Pittsburgh, etc., R. Co. 
v. State, 30 N.E. 435, 49 OhioSt. 189, 
202,16 L.R.A. 380; Columbia Gaslight 
Co. v. Mobley, 137. S.E. 211, 212, 139 8. 
Cc. 107; Austin v. Nalle, 120 S.W. 996, 
102 Tex. 536; State v. Case, 81 P. 554, 
556, 39 Wash. 177, 1.L.R.A.(N.S.) 152, 
109 Am.S.R. 874; Hale v. Kenosha, 
29 Wis. 599, 605; Knowlton v. Rock 
County, 9 Wis. 410, 418; King v. 
Madawaska School Dist. No. 1, 46 
N.B. 506. 


[b] In absence of showing to con- 
trary, ‘‘taxes” are understood as hav- 
ing reference to burdens imposed by 
legislative authority in the exercise 
of its taxing power. Boyce v. Sum- 
ner, 124 A. 853, 855, 97 Vt. 473. 


[e] Excise.—(1) ‘Tax’ in some 
connections is a word of comprehen- 
sive meaning and may include excises 
as well as a pecuniary burden laid di- 
rectly on property. Eaton, Crane & 
Pike Co. v. Commonwealth, 130 N.E. 
100, 237 Mass. 523. (2) “Taxes and 
assessments” may not include an ex- 
cise tax. Des Moines Union R. Co. 
v. Chicago Great Western R. Co., 177 
N.W. 90, 188 Iowa 1019, 9 A.L.R. 1557. 
(3) ‘‘Excise tax” distinguished from 
“property tax’’ see supra § 6. 


4. Keola v. Parker, 21 Hawaii 597 
[quot Cooley Taxation p 1]; Peo- 
ple v. Dummer, 113 N.E. 934, 274 Til. 
637, 643 [cit Cooley Taxation p 1]; 
Strand v. Marin, 152 N.W. 280, 30 N.D. 
165 [cit Cyc]; Taylor v. Boyd, 63 
Tex. 533, 541. And see cases infra 
this note. 


[a] Cases containing similar defi- 
nitions.—In re Farrell, 211 F. 212, 213; 
Hunt v. Callaghan, 257 P. 648, 32 Ariz. 
235, 239; McRae v. Cochise County, 
44 P. 299, 5 Ariz. 26, 38; -Madary v. 
City of Fresno, 128 P. 340, 343, 20 
Cal.App. 91 [quot Cooley Taxation]; 
State v. Montague, 15 So. 589, 34 Fla. 
32, 36; Savannah v. Cooper, 63 S.E. 
138, 131 Ga, 670, 673; Linton v. Childs, 
32 S.E. 617, 105 Ga. 567, 571; People v. 
Dummer, 113 N.E. 934, 935, 274 I11. 
637; Wagner v, Rock Island, 34 N.E. 
545, 146 Ill. 139, 152, 21 L.R.A. 519; 
Jack v. Weiennett, 3 N.E. 445, 115 
Til. 105, 109, 56 Am.R. 129; Cornelius 
v. Kromminga, 161 N.W. 625, 626, 179 
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Iowa 712; Guthrie County vy. Conrad, 
110.N.W. 454, 456, 133 Iowa 171; Han- 
son v. Vernon, 27 Iowa 28; Baisden v. 
Gibson, 270 S.W. 830, 832, 208 Ky. 
341; French Republic v. Board of 
Sup’rs of Jefferson County, 252 S.W. 
124, 125, 200 Ky. 18; Louisiana R., 
etc., Co. v. Madere, 50 So. 609, 124 La. 
635, 638; Opinion of Justices, 58 Me. 
590, 591; Cooper, Wells & Co. v. City 
of St. Joseph, 205 N.W. 86, 87, 232 
Mich. 255; Jasper Land & Improve- 
ment Co. v. Kansas City, 239 S.W. 
864, 865, 293 Mo. 674; State v. Gowdy, 
203 P..1115, 62 Mont. 119, 126; Davy 
v. McNeill, 240 P. 482, 488, 31 N.M. 7; 
Yeatman v. King, 51 N.W. 721, 2 N.D. 
421, 425, 38 Am.S.R. 797; Rawlins v. 
Warner-Quinlan Asphalt Co., 174 P. 
526, 529, 70 Okl. 309; City of Chicka- 
sha v. O’Brien, 159 P. 282, 288, 58 Okl. 
46; Pittsburgh Rys. Co. v. Pittsburgh, 
60 A. 1077, 1079, 211 Pa. 479; Dixon 
v. Kennett Square Borough, 6 Pa.Dist. 
447, 19 Pa.Co. 414; Foster v. Stevens, 
22° AS (8). 6S eVit. LS o Psa 38s Gee AG 
166; Hewitt v. Traders’ Bank, 51 P. 
468, 18 Wash. 326; Atty.-Gen. v. 
Toronto, 20 Ont. 19. 


{[b] In common parlance and in 
the laws of the several states, ‘‘tax” 
is ordinarily used to express the idea 
of sovereign power. exercised for a 
particular purpose, to wit, to raise 
money for general and ordinary gov- 
ernmental expenses. Pacific Live 
Stock Co. v. Cochran, 144 P. 668, 670, 
73 Or. 417. 


5. Louisiana R., ,etc., Co. v. Ma- 
dere, 50 So. 609, 124 La. 635; State v. 
Thorne, 87 N.W. 797, 112 Wis. 81, 86, 
55 L.R.A. 956; Knowlton v. Rock 
County, 9 Wis. 410, 418. 


6. State v. Thorne, 87 N.W. 797, 
112 Wis. 81, 86, 55 L.R.A. 956; Knowl- 
ton v. Rock County, 9 Wis. 410, 418. 


“Determining the rate of the levy 
and imposing it.” -Hilger v. Moore, 
182 P. 477, 480, 56 Mont. 146. 


[a] “Taxation” in its broadest 
sense means every charge or burden 
imposed by the sovereign power on 
persons, property, or property rights 
for the support of the government, 
to enable it to discharge its functions, 
and includes a proportionate levy on 
persons or property and all other 
methods by which revenue is exact- 
ed for public purposes. Des Moines 
Union Ry. Co. v. Chicago Great West- 
ern Ry. Co., 177 N.W. 90, 91, 188 Iowa 
1019, 9 A.L.R. 1557. 


7. See cases infra this note. 


[a] “Tax” or “‘taxes” defined.—(1) 
“A pecuniary burden laid on individu- 
als or property for the purpose of 
supporting the. government.” State 
of New Jersey v. Anderson, 27 S.Ct. 
137, 149, 203 U.S. 483, 495, 51, L.Bd. 
284; Fontenot v. Aecardo, 278 F. 871 
[aff 269 F. 447]. To same effect Te- 
vander v. Ruysdael, 299.F. 746, 753; 
Flood _v. State, (Fla.) 117. So. 385, 
386; State ex rel. American Central 
Ins. Co. v. Gehner, 280 S.W. 416, 417, 
315 Mo. 1126; City of Knoxville v. 
Lee, (Tenn.) 21 S.W.(2d) 628, 629. (2) 
“An enforced contribution to provide 
for the support of the. government.” 
Us Sv iv.) Da, Brancea,-.6) “SiO 278). 282 
U.S. 568, 572, 75 L.Ed. 551 [aff 37 F. 
(2d) 269 (rev 26 F.(2d) 706)j. To 
same effect Klemm vy. Davenport, 
(Fla.) 129 So. 904, 907; Hiers v. 
Mitchell, (Pla.) 116 So. 84, 84; 
In re McPherson, 10 N.E. 685, 104 
N.Y. 306, 3819; People v. Lawler, 
74 App.Div. 558, 557, 77 NiY.S. 
840 [aff 71 N.H. 1136, 179 N.Y. 535). 
(3) “A contribution imposed by gov- 
ernment on individuals for the sery- 


oy 
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sons or property,® or in other words, the process 
or means by which the.taxing power is exercised.® 


Other definitions of the terms “tax” or “taxes,”’ 


ice of the State.” Morgan’s Steam- 
ship Co. v. Louisiana Bd. of Health, 
6 S.Ct. 1114, 118 U.S. 455, 461, 30 L.Hd. 
237. (4) “A pecuniary burden impos- 
ed for the support of the govern- 
ment.” In re Farrell, 211 F. 212, 213; 
Leedy v. Bourbon, 40 N.E. 640, 641, 12 
Ind.App. 486; Columbia Gaslight Co. 
v. Mobley, 137 S.m. 2ii, 212; -f3'9"S:C-. 
107; Knoxville v. Lee, 21 S.W.(2d) 
628, 629, 159 Tenn. 619. To same ef- 
fect U. S. v. Baltimore, etc., R. Co., 
17 Wall. (U.S.) 322, 326, 21 L.Ed. 597; 
Michigan Cent. R. Co. v. Slack, 17 F. 
Cas.No. 9,527a. (5) “A rate or sum 
of money assessed upon the person, 
property, business, or occupation of 
the citizen.” Pullman Southern Car 
Co. v. Nolan, 22 F. 276, 279 [aff 6 
S.Ct. 635, 117 U.S. 34, 29 L.Ed. 785]. 
(6) “An authoritative exaction for the 
support of the government.” Mont- 
gomery County v. City of Montgom- 
ery, 67 So. 311, 190 Ala. 366, 372. (7) 
“The just proportion of the citizen’s 
share or contribution to the support 
of the government.” Moog vy. Ran- 
dolph, 77 Ala. 597, 602. (8) “An or- 
derly rate levied on the property of 
the citizen according to its value, or 
a fixed sum levied on his person, for 
the public use.’”’ Mobile v. Dargan, 45 
Alu. 310, 319. (9) “A charge levied by 
the sovereign power upon the proper- 
ty of its subjects.” People vy. Austin, 
47 Cal. 358, 361. (10) “Charges im- 
posed by or under the authority of the 
Legislature, upon persons or property 
subject to its jurisdiction.’”’ People v. 
McCreery, 34 Cal. 482, 454. (11) “The 
regular, uniform and equal contribu- 
tions which all citizens are required 
to make for the support of the gov- 
ernment.” New London v. Miller,.22 A. 
499, 60 Conn. 112,116. (12) ‘‘All those 
regular impositions or burdens laid by 
government upon property and per- 
sons for the purpose of raising reve- 
nue for its general needs.” District 
of Columbia v. Sisters of Visitation, 
15 App.D.C. 300, 306. (13) “An en- 
forced burden of contribution imposed 
by sovereign right for the support of 
the government, the administration of 
the law, and to execute the various 
functions the sovereign is called on 
to perform.” Klemm vy. Davenport, 
(Fla.) 129 So. 904, 907, 7 A.L.R. 156. 
(14) “An enforced contribution of 
money or other property assessed in 
accordance with some reasonable rule 
or apportionment by authority of a 
sovereign state on persons or proper- 
ty within its jurisdiction for the pur- 
pose of defraying the public expens- 
es.” Hiers v. Mitchell, 116 So. 81, 95 
Fla. 345, 352. (15) “A rate or sum of 
money assessed upon the person or 
property of a citizen by government 
for the use of the nation, State.or 
municipality.” State v. Montague, 15 
So, 589, 34 Fla, 32, 36. (16) “A charge, 
especially a pecuniary burden which 
is imposed by authority, as a levy of 
any kind made upon property, for the 
support of a government.” Webster 
D. {quot King v. Fountain County, 49 
Ind. 13, 20]. (17) ‘“‘A contribution de- 
manded by a sovereign from his sub- 
jects as one evidence of their alle- 
giance, in return for his protection.” 
Zevely v. Weimer, 82 S.W. 941, 943, 5 
Ind.T. 646, 654. (18) “A contribution 
or levy imposed upon property for 
general public purpose.” Cornelius v. 
Kromminga, 161 N.W. 625, 179 Iowa 
712, 715. (19) “An impost levied by 
authority of government upon its citi- 
zens or Subjects for the support of 
the State.’ Bailies v. Des Moines, 102 
N.W. 813, 127 Iowa 124, 126; State vy. 
Mississippi Valtey Trust Co., 108 S.w. 
97, 209 Mo. 472, 490; Carondelet v. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 1-2] 


and “taxation,”® corresponding more or less to those 
already given, are quoted in the notes. | 


Property is “taxed” when the tax is levied, and 
not when it is valued by the appraiser.® 


[§ 2] B. Theory of Taxation. The theory of tax- 


Picot, 38° Mo. 125, 130; Peter v. Park- 
inson, 93 N.E. 197, 83 OhioSt. 36, 47, 
Ann.Cas.1912A 751. (20) “An enforc- 
ed contribution of money or other 
property, assessed in accordance with 
some reasonable rule of apportionment 
by authority of a sovereign state on 
persons or property within its juris- 
diction, for the purpose of defraying 
the public expenses.” French Repub- 
lic v. Board of Sup’rs of Jefferson 
County, 252 S.W. 124, 200 Ky. 18, 21. 
(21) “Enforced incumbrances impos- 
ed by the statute for the benefit of 
the state or the legally taxing auéhor- 
ities.” Baisden v. Gibson, 270 S.W. 
830, 208 Ky. 341, 345. (22) “A sum of 
money assessed under the authority 
of the state, on the person or proper- 
ty of an individual for the use of the 
State.” Allen v. Jay, 60 Me. 124, 127, 
11 Am.R. 185. (23) “A portion of the 
property of the citizen required by the 
government for its support in the dis- 
charge of its various functions and 
duties.” Graham v. St. Joseph Tp., 
35 N.W. 808, 67 Mich. 652, 655. (24) 
“A contribution, which fhe law re- 
quires individuals to make for the 
support of the government.” Dunn v. 
Winston, 31 Miss. 135, 137. (25) “A 
contribution required of its citizens 
by the state.” Jasper Land Im- 
provement Co. v. Kansas City,- 239 
S.W. 864, 293 Mo, 674, 678. (26) “The 
annual amounts levied upon persons 
or property for governmental purpos- 
es.” Schmidt v. Schmidt, 84 A. 629, 
632, 80 N.J.Eq. 3864. (27) “A forced 
contribution from a citizen to the 
State to be applied for governmental 
purposes.” Heerwagen v. Crosstown 
St Ro Coy tl NE. 729; 1730; &79 N-Y. 
99 [cit Davies System of Taxes p 1]. 
(28) “The contribution which the citi- 
zen is required to pay for his share of 
the general expenses of government.” 
In re Hun, 39 N.E. 376, 144 N.Y. 472, 
477. (29) “That for the support of 
government imposed on property in 
return for the protection and advan- 
tages which the government affords to 
the owner.” Exchange Bank of Co- 
lumbus v. Hines, 3 OhioSt. 1,10. (30) 
“Any payment exacted by the state 
or its municipal subdivisions as a 
contribution toward the cost of 
maintaining governmental functions, 
where the special benefits derived 
from their performance is merged in 
the general benefit.” State v. Wetz, 
168 N.W. 835, 40 N.D. 299, 319. (31) 
“An assessment levied yearly by the 
state upon property which the owner 
is required to list.” Haas v. Remick, 
13 OhioCir.Ct.N.S. 1,3. (32) ‘The rev- 
enue collected from the people for ob- 
jects in which they are interested— 
the contributions of the people for 
things useful and conducive to their 
welfare.” Hilbish v. Catherman, 64 
Pa. 154, 159. (33) “A charge, a pe- 
cuniary burden for the support of the 
government or some specific purpose 
authorized by it.” Emaus v. Emaus 
School District, 12 Pa.Co. 349, 350. 
(34) “An impost levied for the sup- 
port of the government, or for some 
special burpose ppt by dei 
he exercise of its sovereign power. 
E Leas, 9 Pa.Co. 314, 318. 


177 U.S. 149, 44 L.Ed. 708]. (37) “An 
imposition for the supply of the pub- 
lic treasury.” State ex rel. Nettel- 
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ton v. Case, 81 P. 554, 556, 39 Wash. 
177, 1 L.R.A.(N.S.) 152, 109 Am.S.R. 
874. (38) “The absolute conversion 
of private property for public use.” 
State ex rel. Consolidated Stone Co. 
v. Houser, 104 N.W. 77, 79, 125 Wis. 
256, 110 Am.S.R. 824 [quot Attorney 
General v. City of Eau Claire, 37 Wis. 
400, 438]. (39) “The legally deter- 
mined and legally collected contribu- 
tions of individuals for meeting the 
necessary and general expenses of the 
state.” Lamonde yv. Lavergne, 3 Que. 
Q.B. 303, 311. (40) “The means by 
which a burden primarily borne by the 
state is transferred to the citizen.” 
Rice v. Shealey, 50 S.E. 868, 870, 71 
S.C. 161 [quot Morton v. Comptroller- 
General, 4 S.C. 430, 453]; Southern 
a Co. v. Kay, 39 S.E. 785, 62 S.C. 28, 

8 See cases infra this note. 

[a] “Taxation” defined.—(1) “A 
certain mode of raising revenue for a 
public purpose in which the commu- 
nity that pays it has an interest.” 
Manistee Lumber Co. vy. Springfield 
Tp., 52 N.W. 468, 92 Mich. 277, 280. (2) 
“A division among the people of the 
city of the expense of their own gov- 
ernment of themselves—a_ division 
made by themselves, through their 


own agents in pursuance of their orig- 


inal contract.’ Thompson vy. Kidder, 
65 A. 392, 393, 74 N.H. 89, 12 Ann.Cas. 
948 [quot Edes v. Boardman, 58 N.H. 
580, 589]. (3) “An imposition on per- 
son or property by the government 
for a public purpose.” Adtna Fire 
Ins. Co. v. Jones, 59 S.E. 148, 149, 78 
S.C. 445, 13 L.R.A.N.S. 1147, 125 Am. 
S.R. 818. (4) “The act of levying or 
imposing taxes.” Louisiana R., etc., 
Co. v. Madere, 124 La. 635, 637, 50 So. 
609. (5) “The imposition of a duty 
or impost for the support of govern- 
ment.” Brewer Brick Co. v. Brewer, 
62 Me. 62, 70, 16 Am.R. 395. (6) The 
“mode of raising revenue for public 
purposes.” Mayor, etc., of Hyatts- 
ville v. Smith, 66 A. 44, 45, 105 Md. 
318 [quot People ex rel. Detroit & H. 
R. Co. v. Township Board of Salem, 
20 Mich. 452, 4 Am.R. 400]; Sharp- 
less v. Philadelphia, 21 Pa. 147, 169, 
59 Am.D. 759. (7) “The process of 
taxing or imposing a tax.’’ Bouvier 
L. D. (8) “The providing of revenue 
for the ordinary expenses of state or 
municipal government.” State v. Mc- 
Kinney, 74 P. 1095, 1099, 29 Mont. 375, 
1 Ann.Cas. 579. (9) “The simple op- 


eration of taking small portions from | 


a perpetually accumulating mass, sus- 
ceptible of almost infinite division.” 
Gibbons v. Ogden, 9 Wheat. (U.S.) 1, 
199, 6 L.Ed, 23; Emaus v. Emaus 
School Dist., 12 Pa.Co. 349. 


9. State v. Nickerson, 156 N.W. 
1039, 99 Neb. 517. 
10. U.S.—Union Refrigerator 


Transit Co. v. Commonwealth of Ken- 
tucky, 26 S:Ct. 36, 199 U.S. 194, 50 L. 
Eid. 150, 4 Ann.Cas. 493; Illinois Cent. 
R. Co. v. Decatur,.13 S.Ct. 293, 147 U. 
S. 190, 37 L.Ed. 132; Duer v. Small, 
7 F.Cas.No. 4,116, 4 Blatchf. 263. 

Fla.—State v. Beardsley, 82 So. 794, 
77 Fla. 803. 

Ind.—Wright v. House, 
433, 188 Ind. 247. 

Ind.T.—Zevely v. Weimer, 82 S.W. 
941, 5 Ind.T. 646. 

Ky.—French Republic v. Jefferson 
County Board of Supervisors, 252 S. 
W. 124, 200 Ky. 18; Muir v. Bards- 
town, 87 S.W. 1096, 120 Ky. 739; 
Louisville Water Co. v. Com., 12 8. 
W. 300. 
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ation is that taxes are imposed for the support of 
the government in return for the general advantages 
and protection which the government affords the 
taxpayer and his property,!® and that where there 
is no such benefit, there is no power to tax.11 


Se ee aa a v. Baltimore, 59 Md. 
Mont.—Cruse v. Fischl, 175 
55 Mont. 258. 


Neb.—Farnham v. Lincoln, 106 N. 
W. 666, 75 Neb. 502. 


Ohio.—Exchange Bank of Columbus 
v. Hines, 3 OhioSt. 1. 

Pa.—Strasburger v. Guinter, 23 Pa. 
Co. 481. 


Tex.— Preston v. Anderson County 
Levee Improvement Dist. No. 2, (Civ. 
App.) 261 S.W. 1077. 


Utah.—Union Refrigerator Transit 
Co. v. Lynch, 55 P. 639, 18‘Utah 378, 
3885, 48 L.R.A. 790 [aff 20 S.Ct. 631, 177 
U.S. 149, 44 L.Ed. 708]. 


Vt.—Caverly-Gould Co. v. 
field, 76 A. 39, 83 Vt. 396. 


W.Va.—State v. Baltimore, ete., R. 
Co., 23 S.E. 677, 41 W.Va. 81. 

Wis.—Fitch vy. Wisconsin Taxing 
Commission, 230 N.W. 37, 201 Wis.- 
383; State v. Donald, 151 N.W. 331, 
160 Wis. 21; Dalrymple v. Milwaukee, 
10 N.W. 141, 53 Wis. 178; March v. 
Board of Supervisors of Clark Coun- 
ty, 42 Wis. 502. 

“A tax is a contribution imposed by 
the government upon the people for 
the service of the state. In return 
for such contribution, the state af- 
fords protection to life, liberty, and 
property.’”’ Union Refrigerator Trans- 
it Co. v. Lynch, 55 P. 639, 18 Utah 378, 
385, 48 L.R.A. 790 [aff 20 S.Ct. 631, 
177 U.S. 149, 44 L.Ed. 708]. 


[a] Taxation in its true sense is 
but compensation paid by the indi- 
vidual for protection to the person or 
his property. State v. Beardsley, 82 
So. 794, 77 Fla. 803. 

[b] “he power of ‘taxaticn’ is the 
power to take from the owner that 
which is his to help defray the ex- 
pense of the protection received from 
the government.” Western Union 
Telegraph Co. v. Trapp, 186 F. 114, 
120, 108 C.C.A. 226. 


[c] Benefit is presumed from a 
general tax for a public purpose. 
Browning v. Hooper, 3 F.(2d) 160 
[rev on other grounds 46 S.Ct. 141, 
269 U.S. 396, 70 L.Ed: 330]. 


11. Union Refrigerator, Transit Co. 
v. Com., 26.S.Ct. 36, 199 U.S. 194, 50 
L.Ed. 150, -4 Ann.Cas. 493; French 
Republic v. Jefferson County Board of 
Supervisors, 252 S.W. 124, 200 Ky. 18; 
Fitch v. Wisconsin Tax Commission, 
230 N.W. 37, 201 Wis. 383; State v. 
Donald, 151 N.W. 331, 160 Wis. 21. . 


{a] “The basic idea of exercise of 
the taxing power and justification for 
it, is that, it involves an exchange of 
equivalents. The taxing district ob- 
tains the contribution to the public 
treasury and the contributor, in re- 
turn, receives a legal consideration of 
a pecuniary or protective nature to 
his person or his property or both. 
It is often difficult to appreciate just 
where the consideration comes in, but 
without it, in fact, the taking of one’s 
property, though under the form: of 
taxation, and, so, in form, by due 
process of law, would be confiscation, 
—an appropriation of private prop- 
erty for a non-public use, even though, 
in the particular case, the public 
might be interested in the enterprise 
promoted, and be largely, incidentally, 
benefited.” State v. Donald, 151 N. 
W. 331, 366, 160 Wis. 21. 


{b] Such theory does not support 
the levy of a tax on property of a 


P. 878, 


Spring- 
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[§ 3] C. Nature of Taxes—l. In General. In a 
general sense the terms “tax” and “taxes” include 
every burden that may be lawfully laid upon the 
citizen by virtue of the taxing power,’? but their 
application in constitutional or statutory provisions 
varies to some extent according to the intention and 
purpose of the particular provision,1® and even the 
fact that a burden is imposed in the exercise of the 
taxing power, as in the case of assessments for im- 
provements, does not necessarily make it a tax.’ 
So whether the word “taxes” as used in contracts 


between individuals in reference 


foreign government situated within 
the jurisdiction, since every nation 
should protect the personal property 
of all other nations within its juris- 
diction without levying a tribute for 
' that purpose. Freneh Republic v. 
‘Board of Sup’rs ef Jefferson County, 
252 S.W. 124, 200 Ky.’ 18. 

[ec] “A deceased person enjoys 
none of the protection or benefits of 
government, and a tax imposed upon 
him or his personal representatives 
does not find a consideration in his 
personal protection. So long as his 

_ estate remains an entity, however, it 
enjoys the protection of government 
for which it may properly be taxed. 
When, however, the estate is dissi- 
pated upon final order of distribution, 
the theory upon which the state may 
thereafter continue to exact a tax is 
not readily perceived.” Fitch v. Wis- 
consin Tax Commn., 230 N.W. 37, 201 
Wis. 3838, 387. 

12. U.S.—Peo. vy. State Board of 
Tax Com rs; 25°S-Ct705, 012, 4199.0. 
S. 1, 50 L.Ed. 65, 4 Ann.Cas. 381. 

Iowa.—Des Moines Union R. Co. v. 
Chicago Great Western R. Co., 177 N. 
W. 90, 188 Iowa 1019, 9 A.L.R. 1557. 

Ky.—National Bank of Kentucky 
at Louisville vy. Minary, 299 S.W. 985, 
221 Ky. 798. 

Mass.—Eaton, etc., Co. v. Com., 130 
N.E. 99, 237 Mass. 523. 

Tenn.—Reelfoot Lake Levee Dist. 
v. Dawson, 36 S.W. 1041, 97 Tenn. 151, 
NG Us 34 OER YALS 2 5S 


Wash.—State v. Clausen, 
1101, 65 Wash. 156. 

[a] In its general sense, “‘tax’’ in- 
cludes every charge upon persons and 
property imposed by or under the au- 
thority of the Legislature for public 
purposes. City of Madera v. Black, 
184 P. 397, 400, 181 Cal. 306. 

[b] “Taxation” in its broadest 
sense means every charge or burden 
imposed by the Sovereign power on 

“persons, property, or property rights 
for the support, of the government, to 
enable it to discharge its functions, 
and includes a proportionate levy on 
persons or property and all other 
methods by which revenue is exacted 
for public purposes. Des Moines Un- 
ion Ry. Co. v. Chicago Great Western 
Ry. Co., 177 N. W. 90, 188 Iowa 1019, 

MOMPAE RY 15517. 

[c] “ ‘Taxes’ in its most extended 
sense, includes all contributions im- 
posed by the Government upon indi- 
viduals, for the services of, the Goy- 
ernment, by whatever name they are 
called or known.” Union Bank v. 
Hill, 83 Coldw. (Tenn.) 325, 327. 

[ad] “ ‘ax’ is not infrequently used 
in a general sense as denoting a bur- 
den or charge, and not in the strict 
legal sense of the charge or burden 
imposed by the state for the purpos- 
es of revenue for its support.’ Peo- 
ple of State of New York ex rel. Met- 
ropolitan St. Ry. Co. v. State Board of 
Tax Com rs; puree. 705,712.) 199 oe 
S. 1, 50 L.Ed. 65, 4 Ann.Cas. 381. 


ay Ry Cali Se 


TAXATION 


it was made.?®- 


Essentials of 


to the payment 


fe] 
posed for raising revenue is a “tax,” 
regardless of name by which it is 
ealled. Columbia Gaslight Co. v. 
Mobley, 137 S.E. 211, 212, 139 S.C. 107. 


[f] Any payment exacted by the 
state or its municipal subdivisions as 
a contribution toward the cost of 
maintaining governmental functions, 
where the spécial benefits derived 
from their performance is merged in 
the general benefit, is a tax. State v. 
Wetz, 168 N.W. 835, 843, 40 N.D. 299, 
5 eAGwAR 718i, 


[g] May include excises.—‘Tax” 
in some connections is a word of com- 
prehensive meaning and may include 
excises as well as a pecuniary bur- 
den laid directly on property. Haton, 
Crane & Pike Co. v. Commonwealth, 
130 N.E. 99, 237 Mass. 523. 


[h] Charge against land is no less 
a tax because founded upon. benefits 
from work to which the money is to 
be appropriated. Cornet v. St. Louis 
County, (Mo.) 240 S.W. 107, 111. 


[i] Tax is nota punishment. 
Muir’s Adm’r v. City of Bardstown, 
87 S.W. 1096, 1098, 120 Ky. 739. 


13. U.S.—Tompkins y. Little Rock, 
GUC, Ls COn stom Me Orth ( steps me Ce 
Arkansas statute of 1868, § 7, was not 
used according to its striet legal sig- 
nification). 

Ariz—Home Accident Ins. 
Industrial Commission 
269 P. 501, 34 Ariz. 201. 


Cal.__-Santa Barbara v. Stearns, 51 
Cal. 499. 


Idaho.—State v. Nelson, 213 P. 358, 
36 Idaho 713. 

Kan.—Tull v. Royston, 2 P. 866, 30 
Kan. 617. 

Mont.—State v. 
516, 18 Mont. 128. 

Neb.—State v. Irey, 60 N.W. 601, 42 
Neb. 186, 208. 

N.Y.—Heerwagen v. Crosstown St. 
Ry. Co., T1 N.E. 729, 730, 179 N.Y. 99. 

S.C.—Crescent Mfg. Co. v. Tax 
Commission, 124 S.E. 761, 129 S.c. 480. 

Newfoundl.—Shea v. Reid New- 
foundland Co., 8 Newfoundl. 579; Har- 
bor Grace Water Co. v. Reid, 8 New- 
foundl. 428. 


[a] Pivotal question in ascertain- 
ing the nature of tax imposed by stat- 
ute, is that of legislative intent. 
Crescent Mfg. Co. v. Tax Commission, 
124 S.E..761, 129 S.c. 480. 

[b] In particular statutes the 
words “tax”? and “taxes” have been 
defined as including ‘any tax, special 
assessment, or costs, interest or pen- 
alty imposed upon property.” Blake 
v. People, 109 Ill. 504, 525; Omaha v. 
Hodgskins, 97 N.W. 346, 70 Neb. 229. 

[c]_ Constitutional provision con- 
strued.—The term ‘‘taxes,” as used in 
Const. art. 7, § 6, prohibiting the leg- 
islature from imposing taxes for the 
purposes of any county, city, town, or 
other municipal corporation, has ref- 


'COn-N: 
of Arizona, 


Camp Sing, 44 P. 


Any governmental charge im-, 


[§ 3 


thereof shall be given its broad and most general 
signification or a more limited| meaning, depends on 
the intent of the parties in the light of the context 
of the contract, and the circumstances under which 


tax. As indicated in its defini- 


tions,1® the essential characteristics of a-tax are 
that it is not a voluntary payment or donation, but 
an enforced contribution,!’ exacted pursuant to leg- 
islative authority,1* in the exercise of the taxing 
power,?® the éontribution being of a proportionate 


erence only to property taxation, 
where the tax is assessed and col- 
lectible upon property value, in the 
usual and ordinary manner. State v. 
Nelson, 213 P. 358, 36 Idaho 713. 

14. See Municipal Corporations § 
2805. 

15. Des Moines Union Ry. Co. v. 
Chicago Great Western Ry. Co., 177 
N.W. 90, 188 Iowa 1019, 9 A.L.R. 1557. 

[a] Excise tax held not within 
meaning of contract by lessee to pay 
all “taxes and assessments” on prem- 
ises. Des Moines Union Ry. Co. v. 
Chicago Great Western Ry. Co., 177 
N. W. 90, 188 Iowa 1019, 9 A.L.R. 1557. 


16. See supra § 1. 


17. U.S.—Hamilton vy. Dillin, 11 F. 
Cas.No.. 5,979 [aft 21) Wall) 733. 22hL. 
Hidwo28, gO CuUGl.. Cs: 


Ill.—Wagner v. Rock Island, 34 N. 
Hi. 545, 146 Tl 139, 152,21 LR.Aw 519. 


N.Y.—Gautier v. Ditmar, 97 N.E. 
464, 204 N.Y. 20, Ann.Cas.1913C 960; 
Heerwagen v. Crosstown St. R. Co., 90 
App.Div. 275, 286, 86 N.Y.S. 218 [mod 
TEN EE T2907 £79 MNGY oP OO 

N.D.—Yeatman vy. King, 2 N.D. 421, 
425, 51 N.W. 721, 33 Am.S.R. 797. 

Vt.—Morgan v. Cree, 46 Vt. 773, 783, 
14 Am.R. 640. 

18. Queens County Water Co. v. 
Monroe, 83 App.Div. 105, 111, 82 N.Y. 
S$. 610; Zanesville v. Richards, 5 Ohio 
St. 589, 592. 

[a] Tax legislation has been de- 
fined as “the making of laws that are 
to furnish the measure of every man’s 
duty in support of the public bur- 
dens, and the means of enforcing it.” 
Philadelphia Disabled Firemen’s Re- 
lief Assoc. v. Wood, 39 Pa. 73, 82. 

Taxation a legislative function see 
infra § 10. . 

19. U.S.—Hamilton v. Dillin, 
Wall *73) 22. BMa 528.810) CE GH 
[aff 11 F.Cas.No. 5,979]. , 

N.J.—Allen v. Board of Education 
of City of Passaic, 79 A. 101, 81 N.J. 
Par 135 [aff 86 A. 1102, 84 N.J.Law 

N.Y.—People v. Brooklyn, 4 N.Y. 
419, 424, 55 Am.D. 266. 


Ohio.—Holst v. Roe, 39 OhioSt. 340, 
Am.R. 459. 

Wash.—Nickell v. Department of 

Labor and Industries, 3 P.(2d) 1005. 


21 
78 


48 


Wis.—Milwaukee Fire Dept. vy. 
Helfenstein, 16 Wis. 136. 
{a] Contributions to Teachers’ Re- 


tirement Fund.—The retention for 
the Teachers’ Retirement Fund of. the 
percentages of salaries of persons 
holding positions under the school 
law authorized by Pub. L. (1907) p 
371 § 219, is not an exercise of the 
taxing power of the state. Allen vy. 
Board_of Education of City of Pas- 
saic, 79 A. 101, 81 N.J.Law 1385 [aft 
86 A. 1102, 84 N.J.Law 402]. 

[b] Contribution to workmen’s 
compensation fund.—Exaction of con- 
tribution to workmen's compensation 
fund from those employing workmen 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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9 . . : . . 
character,*° and payable in money,?! and imposed, | poses,?? and not as payment for some special priv- 


levied, and collected for the purpose.of raising rev- 
enue,”* to be used for publie or governmental pur- 


in extrahazardous employments is not 
a tax. Nickell v. Department of La- 
bor and Industries, (Wash.) 3 P.(2a) 
1005; State v. Postal Telegraph-Cable 
Co., 172 P. 902, 101 Wash. 630. 


[c] Police power distinguished 
from taxing power. Peo. vy. Murray, 
44 N.E. 146, 149 N.Y. 367, $2 L.R.A. 
344; Holst v. Roe, 39 OhioSt. 340, 344, 
48 Am.R. 459; First State Bank of 
Sutherlin v, Kendall Lumber Corpsra- 
tion, 213 P. 142, 107 Or. 1 (1. §§ 8970- 
8974, requiring ttmber landowners to 
provide a fire patrol, and authorizing 
the state forester to maintain such 
patrol at the landowner’s expense in 
case of his failure to do so, is a rea- 
sonable and proper police regulation 
to protect the forests of the state 
from destruction by fire, and its en- 
actment was not an exercise of the 
taxing power of the state); Milwau- 
mee eae Dept. v. Helfenstein, 16 Wis. 
136, nx 


[d] War power distinguished from 
taxing power. Hamilton v. Dillin, 21 
Wall. (U.S.) 73, 94, 22 L.Ed. 528, 10 
Ct.@)) T8:sfafloliy W.Cas.No. -5,9791. 


Right of eminent domain distin- 
guished from taxing power see Emi- 
nent Domain § 7. 


Taxing power generally see infra 
§§ 7-117. 


20. People v. Salem Tp. Bd., 20 
Mich. 452, 474, 4 Am.R. 400; 
ex rel. Manhattan F. Ins. Co. v. New 
York City-Tax,7 Etter Comm'rs; 7.6 °N. Y. 
64; People v. Brooklyn, 4 N.Y. 419, 
424, 55 Am.D. 266; Yeatman v. King, 
51 N.W. 721, 2 N.D.. 421, 425, 33 Am. 
S.R. 797; Staté ‘vi Frazier, 59 BP. 5, 
36>-Or. 178, 187: 


21. Fla.—Galloway v. Tavares, 19 
So. 170, 37 Fla. 58, 62. 


Ill.—Pleasant v. Kost, 29 Ill. 490. 


Ind.—Leedy v. Bourbon, 40 N.E. 
640, 641, 12 Ind.App. 486. 
La.—Shreveport v. Gregg, 28 La. 


Ann. 836, 8387. 


Md.—Short v. State, 31 A. 322, 80 
Md. 392, 29 L.R.A. 404. 


N.Y.—Overseers of 
Stanford, 6 Johns. 92. 


N.C.—State v. Wheeler, 53 S.E. 358, 
141 N.C. 773, 115 Am.S.R. 700, 5 L.R. 
A.N.S. 1139. 


S.C.—State v. Tucker, 
56 S.C. 516. 


Wash.—State v. Ide, 77 P. 961, 35 
Wash. 576, 67 L.R.A. 280, 102 Am.S.R. 
914, 1 Ann.Cas. 634. 


Wis.—Biss v. New Haven, 42 Wis. 
605. 


a] Ibabor on highways.—(1) Lev- 
ies payable in labor on highways, 
although in the nature of a tax, are 
not understood as embraced in the 
term ‘‘tax’’; and statutory provisions 
for assessment are not applicable to 
it unless made so by express terms. 


Amenia  v. 


35 S.E. 215, 


“State v. Ide, 77 P. 961, 35 Wash. 576, 


67 L.R.A. 280, 102 Am.S.R. 914, 1 Ann. 
Cas. 634. (2) Compulsory labor on 
the public roads, with the privilege 
of providing a substitute or paying a 
stipulated sum in lieu of such person- 
al service, is not a poll tax, nor a tax 
at all in any proper sense of the word. 
Galloway v. Tavares, 19 So. 170, 37 
Fla. 58; Pleasant v. Kost, 29 Ill. 490; 
Leedy v. Bourbon, 40 N.E. 640, 12 Ind. 
App. 486; Short v. State, 31 A. 322, 
80 Md. 392, 29 L.R.A. 404; Overseers 
of Amenia v. Stanford, 6 Johns. (N. 
Y.) 92; State v. Wheeler, 53 S.E. 358, 
141 N.C. 773, 115 Am.S.R. 700, 5 L.R. 
A.N.S. 1139; Biss v. New Haven, 42 
Wis. 605. ; 


People | 


[b] Law for clearing of streams. 
—A statute requiring that all land- 
owners in certain counties shall an- 
nually remove from the running 
streams of water running on their 
lands all trash, trees, rafts, and tim- 
bers, and making a violation of such 
requirement a misdemeanor, cannot 
be regarded as a law imposing a tax. 
phere v. Pucker, 36 .S,H. 215,56 (S.C. 


{c] “Commutation tax” in lieu of 
military service in the state militia is 
not a “tax” in the sense of the con- 
stitution, the practice of commuting 
for military service being analogous 
to that of commuting for highway la- 


per People v. Chenango, 8 N.Y. 317, 
22. U.S.—Pace v. Burgess, 92 U.S.4 
372, 23 L.Ed. 657. 


Iowa.—Bailies v. City Council of 
City of Des Moines, 102 N.W. 813, 127 
Iowa 124. 


Mont.—Cruse v. Fischel, 175 P. 878, 
55 Ment. 258. 

Ohio.—Mays v. 
St. 268, 273. 


Okl.—In re Skelton Lead, ete., Co.’s 
Gross Production Tax for 1919, 197 P. 
495, 81 Okl. 134. j 


Or.—Yamhill County v. Foster, 99 
P. 286; 53 Or. 124. 


Pa.—Pottsville Borough v. Gas Co., 
32. Pa.Co. 7; Com. v. Conglomerate 
Min, Co., 5 Dauph. Co. 66, 68. 


S.C.—Columbia Gaslight Co. v. 
Mobley, 137 S.BE. 211, 139. S.C. 107. 


Wis.—Attorney General v. Winne- 
bago Lake, etc., Plank Road Co., 11 
Wis. 35, 40. 


[a] Export stamps.—(1) A require- 
ment that articles intended for expor- 
tation shall be stamped, in order to 
prevent fraud and secure the carry- 
ing out of the declared intent of the 
law, is not laying a tax or duty on 
such articles, although a small charge 
is made for: the stamp. Pace v. Bur- 
gess, 792. UsS.°312,,.23. du. Hd. 657. (2) 
But if the stamp were required as a 
source of revenue to the government, 
it would amount to a tax. Almy v. 
California, 24 How. (U.S.) 169, 16 L. 
Kid. 644. 


Fees of public officers, unless for 
purposes of general revenue, not tax- 
es see infra § 5, 


License fees see Licenses §§ 6-9. 


23, U.S.—TIllinois Cent. °R. Co. v. 
Decatur, 13:-S:6t. 293, 147 -U:S..° 190, 
37 L.Ed. 132; Morgan’s Steamship 
Co. v. Louisiana Bd. of Health, 6 S.Ct. 
1114, 118 U.S. 455, 461, 30 L.Ed. 237. 


Fla.—Flood v. State, 117 So. 385, 95 
Fla. 1003. 


Ill.—People v. Nelson, 176 N.H. 59, 
344 Ill. 46; De Clercq v. Barber As- 
phalt Paving Co., 47 N.E. 367, 167 Ill. 
215, 218. 

Iowa.—C. GC. Taft Co. v. Alber, 171 
N.W. 719, 185 Iowa 1069. 

Me.—Allen v. Jay, 60 Me. 124, 127, 
11 Am.R. 185; Opinion of Justices, 58 
Me. 590, 591. 

Md.—Hyattsville v. Smith, 66 A. 44, 
105 Md. 318,. 322. 

Mass.—Mead vy. Acton, 
139 Mass, 341, 344. 

Mich.—People vy. Salem Tp. Bd.,. 20 
Mich. 452, 474, 4 Am.R. 400. 

Mo.—State v. Switzler, 45 S.W. 245, 
143 Mo. 287, 314, 65 Am.S.R. 6538, 40 
L.R.A. 280. 

Mont.—Cruse vy. Fischel, 175 P. 878, 


Cincinnati, 1 Ohio 


1 N.E. 413, 


ilege granted or service rendered.?# 
for governmental purposes are not imposed on the 


Taxes levied 


55. Mont. 258. 


N.J.—BElizabethtown Water Co. v. 
Wade, 35 A. 4, 59 N.J.Law 78, 83; 
Camden y. Allen, 26 N.J.Law 398. 


N.Y.—Heerwagen v. Crosstown St. 
R. Co., 86 N.Y.S. 218, 90 App.Div. 275, 
286 [mod 71 N.H. 729, 179 N.Y. 99]. 


N.D.—Yeatman v. King, 51 N.W. 
721, 2 N.D. 421, 425, 33 Am.S.R. 797. 


Or.—Smith vy. Hurlburt, 217 P. 1093, 
108 Or. 690; State v. Frazier, 59 P. 
5, 86 Or, 178, 187; Meier v. Kelly, 25 
P3552 0) Or 86. 


Pa.—Philadelphia Disabled VWire- 
men’s Relief Assoc. v. Wood, 39 Pa. 
73, 82; Sharpless vy. Philadelphia, 21 
Pa. 147, 169, 59 Am.D. 759; Northern 
Lluiberties v. St. John’s Church, 13 Pa. 
ee Van Beil v. Brogan, 43 Pa.Co. 


8.C.—Feldman v. 
C= 5457.62, 55 Am FR, 


fa] “Crucial attributes of a tax 
are that it is a toll upon proper- 
ty without the consent of the owner, 
and the money secured is to be applied 
towards governmental expenses of the 
body politic for whose benefit the im-’ 
position is to be made.” Heerwagen 
v. Crosstown St. R. Co., 86 N.Y.S. 218, 
90 App.Div. 275, 286 [mod 7i N.E. 729, 
179 N.Y. 99]. 


Purposes of taxation generally see 
infra §§ 18-25. 


24. U.S.—St. Louis v. Western Un- 
ion: Pels (Co. 13 -SCt. 4855 14800 S92, 
37 L.Ed. 380; Morgan’s Steamship Co. 
v. Louisiana Bd. of Health, 6 S.Ct. 
1114, 118 U.S. 455, 30 L.Ed. 237; Phil- 
adelphia, ete., R. Co. vy. Pennsylvania, 
15 Wall. 232, 21 L.Ed. 146, 4 Brewst. 
202; Hamilton y. Dillin, 11 F.Cas.No. 
5,979 [aff 21 Wall. 73, 22 L.Ed. 528, 10 
CHC “737. 


Ark.—State v. Southern Sand, etce., 
Co., 167 S.W. 854, 113 Ark. 149. 


Fla.—Flood vy. State, 117 So. 385, 95 
Fla. 10038. 


Ill—Wagner vy. Rock Island, 34 N. 
E. 545, 146 Ill, 139, 21 L.R.A. 519. 


Iowa.—Guthrie County v. Conrad, 
110 N.W. 454, 133 Iowa 171. 


Md.—Baltimore v. Baltimore, etc., 
R. Co., 6 Gill 288, 48 Am.D. 531. 


Mich.—Manistee River Imp. Co. v. 
Sands, 19 N. W. 199, 53 Mich. 593 [aff 
8°S.Ct. 118, 123.U:S, 288, 31 L.Ed. 149; 
Hee SCt aL G23) Ussie29 toed wa. 
1 ; 

Mo.—St. Louis Brewing Assoc. v. 
St. Louis, 37 S.W, 525, 41 S.W. 911, 
140 Mo. 419. 

N.Y.-—Silkman v. Yonkers Water 
Com’rs, 46 N.E. 612, 152 N.Y. 327, 37 
L.R.A. 827. ‘ 

Ohio.—Alter vy. Cincinnati, 46 N.E. 
69, 56 OhioSt. 447, 35, L.R.As 76%: 


Pa,—Dixon y. Kennett Square, 
Pa.Co. 414. 


OMe eMLty Gen v. Toronto, 20 Ont. 


Charleston, 23 S. 
6. 


19 


[a] Taxes do not include (1) water 
rates paid by private consumers for 
water actually used to a municipality 
which owns and operates a water- 
works system (Wagner v. Rock Is- 
land, 34 N.H. 545, 146 Ill. 139, 21 L. 
R.A. 519; Preston v. Detroit Water 
Com’rs, 76 N.W. 92, 117 Mich. 589; 
Jones v. Detroit Water Com’rs, 34 
Mich. 273; Powell v. Duluth, 97 N.W. 
450, 91 Minn. 53; St. Louis Brewing 
Assoc: v. St. Louis, 3%: 0S:W.. 525,) 41 
S.W. 911, 140 Mo. 419; Silkman v. 
Yonkers Water Com’rs, 46 N.H. 612, 
152 N.Y. 327, 37 L.R.A. 827; Klein- 
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basis of a special and particular benefit accruing 
to each citizen in proportion to the taxes paid,?° and 
the amount is only limited by governmental needs.?® 
Taxes and taxation are therefore distinguishable 
from various other contributions, charges, or bur- 
dens paid or imposed for particular purposes or 
under particular powers or functions of the govern- 
ment,?? such as forfeitures,?* fines,?® and penal- 
ties,*° and fees of public officers.*+ 
distinetion between license fees or occupation taxes 
and ordinary taxes,®? between taxes and assessments 


stein v. Gonsky, 118 N.Y.S. 949, 134 
App.Div. 266; Alter v. Cincinnati, 46 
N.E. 69, 56 OhioSt. 47, 35 L.R.A. 737; 
Dixon v. Kennett Square, 19 Pa.Co. 
414; Travaillie v. Sioux Falls, (S.D.) 
240 N.W. 336; Atty.-Gen. v. Toronto, 20 
Ont. 19. See McDowell v. City of Bar- 
berton, 38 F.(2d) 786 [‘‘ordinarily 
compensation for water furnished by 
a municipality is not a tax, but (by 
statute) may be brought within that 
category’]. But see In re Industrial 
Cold Storage & Ice Co., 163 F. 390, 392 
[water rents due to a municipality, 
which are levied on property annual- 
ly as a tax is levied and made a lien 
in like manner, are “taxes,” within 
Bankr. Act July 1, 1898 c 541 § 64a 
(30 St. 563), which a trustee in bank- 
ruptcy is required to pay when levied 
against property of the estate in his 
possession]), (2) tolls for the actual 
use of passage over -land or water 
highways (State v. Vigneaux, 58 So. 
135, 130 La. 424; Manistee River Imp. 
Co. v. Sands, 19 N.W. 199, 53 Mich. 
593 {aff 8 S.Ct. 113, 123 U.S. 288, 31 
L.Ed. 149, and 8 S.Ct. 117, 123 U.S. 
297, 31 L.Ed. 152]; Benjamin v. Man- 
istee River Impr. Co., 42 Mich. 628. 
And see infra note 27 [e]), (3) wharf- 
age charges (Keokuk Northern Line 
Packet Co. v. Keokuk, 95 U.S. 80, 24 
L.Ed. 377), (4) payment required of 
corporations for removing sand and 
gravel from the beds of navigable 
streams within the state (State v. 
Southern Sand & Material Co., 167 S. 
W. 854, 113 Ark. 149), (5) a bonus re- 
quired to be paid for the renewal of 
the charter of a corporation (Balti- 
more v. Baltimore, etc., R. Co., 6 Gill 
(Md.) 288, 48 Am.D. 531), (6) or a 
bonus which a corporation must pay 
on increase of its capital stock (Com. 
v. York Silk Mfg. Co., 192 F. 81, 112 


C.C.A. 613; In re York Silk Mfg. Co., 
188 F. 735). 
[b] Charge imposed on relatives 


of insane person for expenses of hos- 
pital treatment is not a tax. Guthrie 
County v. Conrad, 110 N.W. 454, 133 
Iowa 171. : 


25. Wright v. House, 121 N.E. 433, 
188 Ind. 247. 


26. Wright v. House, supra. 
Amount of tax generally see infra 
§§ 91, 92. 


27. U.S.—In re York Silk Mfg. Co., 
188 F. 735; In re Meador, 16 F.Cas.No. 
9,375, 1 Abb. 317. 


Ark.—Allis vy. Jefferson County, 34 
Ark. 307. 


Cal.—Tulare County v. Dinuba, 206 
P. 983, 188 Cal. 664. 


Mass.—Oliver v. Washington Mills, 
11 Allen 268. 


N.Y.—People v. Brooklyn, 
419, 55 Am.D. 266. 


N.D.—Yeatman v. King, 51 N.W. 
721, 2 N.D. 421, 425, 383 Am.S.R. 797. 
S.D.—First State Bank of Clare- 


ae v. Smith, 207 N. W. 467, 49 S.D. 


Wis.—Attorney General v. Winne- 
bago Lake, etc., Plank Road Co., 11 


4 N.Y. 


TAXATION 


So there is a 


been so called. i 


[§ 4] 2. Tax 


Wis. 35. 


Can.—Lawson vy. Interior Fruit 
Committee, [1930] 4 Dom.L.R. 1027. 


Cooley Taxation (3d ed) p 5. 


See also cases supra notes 14-26; 
and infra § 5. 


taj Assessment against state bank 
for depositors’ guaranty fund is not 
a tax. First State Bank of Clare- 
ere v. Smith, 207 N.W. 467, 49 S.D. 


[b] Duty distinguished from tax. 
U. S. v. Fifty-Nine Demijohns Aqua- 
diente, ete., 39 F. 401, 402. 


[ce] Excise'distinguished from tax. 
Oliver v. Washington Mills, 11 Allen 
(Mass.) 268, 274. And see Internal 
Revenue § 3. 


[ad] Judgments distinguished from 
taxes. Olds v. Forrester, 102 N.W. 
419, 126 Towa 456; Peirce v. Boston, 
3 Metc. (Mass.) 520, 521; Rochester 
v. Bloss, 77 N.E. 794, 185 N.Y. 42, 6 
L.R.A.(N.S.) 694, 7 Amnn.Cas, 15. 


fe] Tolls distinguished from tax- 
es: (1) Generally. St. Louis v. West- 
ern Union Tel. Co., 13 S.Ct. 485, 148 
U.S. 92, 97, 37 L.Ed. 380; Philadelphia, 
etc., R. Co. v. Pennsylvania, 15 Wall. 
(U.S.) 232, 278, 21 L.Ed. 146; Manistee 
River Imp. Co. v. Sands, 19 N.W. 199, 
53 Mich. 598, 596 [aff 8 S.Ct. 113, 123 
U.S. 288, 31 L.Ed. 149, and 8 S.Ct. 117, 
123 U.S. 297, 31 L.Ed. 152]. And see 
Tolls [88 Cyc 359]. (2) “Gross re- 
ceipt” charge under the Broughton 
Act (St. [1905] p 777), is neither a 
tax nor a license, but a toll which the 
holder of the franchise undertakes to 
pay for the use of the highways, be- 
ing a matter of contract. Tulare 
County v. City of Dinuba, 206 P. 983, 
188 Cal. 664, 670. (3) A toll is different 
from a tax, as the former is payable 
at a locality where a passage way 
belonging to another has been used. 
State ex rel. Lacoste v. Vigneaux, 58 
So. 135, 1380 La. 424. 


28. Als y. Jefferson County, 
Ark. 307, 310. 


Nature of forfeiture see Fines, For- 
feitures and Penalties § 43. 


29. Allis v. Jefferson County, 34 
Ark. 307. 


Nature of fine see Fines, Forfeitures 
and Penalties § 1. 


30. U.S.—Lipke v. Lederer, 42 S. 
Ct. 549, 551, 259 U.S. 557, 66 L.Ba. 
1061; Bailey v. Drexel Furniture Co., 
42 S.Ct. 449, 450, 259 U.S. 20, 66 L. 
Ed, 817, 21 A.L.R. 1432; Fontenot v. 
Accardo, 278 F. 871 [aff 269 F. 447]; 
Middleton v. Mee, 277 F. 492, 497; 
Thome vy. Lynch, 269 F. 995, 1001, 


Ark.—Allis v. Jefferson County, 34 
Ark. 307. 


Iowa.—Des Moines Brewing Co. vy. 
sole County, 168 N.W. 82, 84, 183 Iowa 


Minn.—State v. Stroup, 
90, 91, 1381 Minn. 308. 


Or.—State v. Coos County, 237 P. 
€78, 679, 115 Or. 300. 
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[$§ 34 


for public improvements,?* and between the power 
of taxation and the right of eminent domain.** In 
view of the essential characteristics stated above,?® 
the question whether a particular contribution, 
charge, or burden is to be regarded as a tax depends 
upon its real nature,*® and if it is in its nature a 
tax, it is not material that it may be called by a 
different name;*? and conversely if it is not in its 
nature a tax, it is not material that it may have 


es Not Debts. As the obligation to 


Tenn.—Wilson v. Wilson, 185 S.W. 
718, 719, 184 Tenn. 697. 


Wash.—State v. Emerson, 155 P. 
579, 90 Wash. 565, L.R.A:1916F 325. 


[a] Penalties imposed on a corpo- 
ration for failure to return increase 
of capital stock, file reports, etc., are 
not “taxes.” In re York Silk Mfg. 
Co., 188 F. 735. 


[b] Penalty distinguished from 
tax. U.S. v. La Franca, 51 S.Ct. 278, 
282 U.S. 568, 572, 75 L.Ed. 551 [aff 37 
F.(2d) 269, which rev 26 F.(2d) 706]; 
Fontenot v. Accardo, 278 F. 871 [aff 
269 F. 447]; State v. Emerson, 155 P. 
579, 90 Wash. 565, L.R.A.1916F 325. 

Nature of penalties generally sce 
Fines, Forfeitures and Penalties § 72. 


31. See infra § 5. 
See Licenses §§ 6—9. 
See Municipal Corporations § 


See 
See 


Eminent Domain § 7. 
supra text and notes 12- 


36. U.S.—Educational Films Cor- 
poration of America vy. Ward, 51 S.Ct. 
170, 282. U.S. 379, 75 L.Ed. 400, 71 A. 
L.R. 1226 [aff 41 F.(2d) 395]. 


N.D.—Yeatman v. Foster County, 51 
N.W. 721, 2 N.D. 421, 33 Am.S.R. 797. 


Ohio.—Pittsburgh, ete, R. Co. v. 
State, 30 N.E. 435, 49 OhioSt. 189, 16 
L.R.A. 380. 


Or.—Yamhill County vy. Foster, 99 
P. 286, 53 Or, 124. 


Wis.—Attorney General vy. Winne- 
bago Lake, etc., Plank Road Co., 11 
Wis. 35. : 


37. N.Y.—Heerwagen y. Crosstown 
St. R. Co., 86 N.Y.S. 218, 90 App.Div. 
oe 286 [mod 71 N.E. 729, 179 N.Y. 


N.D.—State v. Wetz, 168 N.W. 835, 
20° NeDs 299), 5A ER T3180 


Ohio.—Pittsburgh, ete., R. Co. vy. 
State, 30 N.E. 4385, 49 OhioSt, 189, 16 
L.R.A. 380. r 


Or.—City of Portland v. Portland 
Gas & Coke Co., 150 P. 273; Yamhill 
cept Vv. HMoster, 99. P:-286; 53 Or, 


S.C.—Columbia Gaslight Co. v. Mob-_ 
ley, 137 S.E. 211, 139 S.C. 107. - 


Wash.—State v. Case, 81 -P. 554, 
39 Wash. 177, 109 Am.S.R.: 874, 1 Ly 
R.A.(N.S.) 152. 


“Though the legislature may call 
that which is distinctly a tax by some 
other name, it nevertheless remains q 
tax.” State v. Wetz, 168 N.W. 835, 
40 N.D. 299, 318, 5 A.L.R. 731. 


{a] “very burden which the State 
imposes upon its citizens with a view 
to a revenue is levied under the power 


| of taxation, whether called a tax or 


some other name.” Yamhill County 
v. Foster, 99 P. 286, 53 Or. 124, 131. 


38. U.S. v. La Franca, 51 S.Ct. 278, 
282 U.S. 568, 75 L.Ed. 551 [aff 37 FB,’ 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 4] 


pay taxes does not rest upon any contract ex- 
press or implied, or upon the consent of the tax- 


(2d) 269 (rev 26 F.(2d) 706)]; Yeat- 
man vy. Foster County, 51 N.W. 721, 2 
N.D. 421, 33 Am.S.R. 797. 


39. U.S.—Lane County v. Oregon, 
7 Wall. 71, 19 L.Ed. 101; St. Joseph 
Land Co. v. MacLean, 32 F.(2d) 984; 
Moore v. Mitchell, 30 F.(2d) 600, 65 
A.L.R. 1354 [aff 28 F.(2d) 997, and 
aff 50 S.Ct. 175, 281 U.S. 18, 74 L:Ha. 
673]; Crabtree v. Madden, 54 F. 426. 


Alaska.—In re Street Assessments, 
5 Alaska 726, 727 [quot Cyc]. 


Fy oe ait v. Washburn, 20 Cal. 


Colo.—Boyer Bros. v. Board of 
Com’rs, 288 P. 408, 87 Colo, 275. 


Ga.— Georgia R. Co. vy. Wright, 53 
S.E. 261, 124 Ga. 596 [rev on other 
srounds 28 °S:Ct. 47, 207 U.S. 127, 52 
L.Ed. 134]. 


Ill.—Cook County v. Columbia Ins. 
Co., 160 N.E. 351, 329 Ill. 189. 


Ind.T.—Buster v. Wright, 82 S.W. 
855, 5 Ind.T. 404. 


Iowa.—Bailies v. Des Moines, 
N.W. 813, 127 Iowa 124. 


Ky.—French Republic v. Jefferson 
County, 252 S.W. 124, 200 Ky. 18; 
Anderson v. Mayfield, 19 S.W. 598, 93 
Ky. 230, 14 Ky.L. 370; Slaughter v. 
Louisville, 8 S.W. 917, 89 Ky. 112; 
pie v. Gibson, 82 Ky. 561, 6 Ky.L. 
628. 


La.—Louisiana & A. Ry. Co. v. 
Shaw, 46 So. 994, 121 La. 997 [aff 31 
S.Ct. 56, 218 U.S. 431, 54 L.Ed. 1097]. 


Me.—Augusta v. North, 57 Me. 392, 
2 Am.R. 55. 


Mass.—Peirce v. 
520. 


Mo.—North Missouri R. Co. v. Ma- 
guire, 49 Mo. 490, 8 Am.R. 141 [aff 


102 


Boston, 3 Metce. 


20 Wall. (U.S.) 46, 22 L.Ed. 287]; 
State v. Dix, 141 S.W. 445, 159 Mo. 
App. 573. : 


Neb.—State ex rel. Spelts v. Rowe, 
188 N.W. 107, 108 Neb. 232. 


N.J.—Baker v. East Orange, 111 A. 
681, 95 N.J.Law 365 [aff 114 A. 926, 96 
N.J.Law 267]. 


N.Y.—Rochester v. Bloss, 77 N.E. 
794, 185 N.Y. 42, 6 L.R.A.(N.S.) 694, 
7 Ann.Cas. 15; New York v. Mclean, 
63 N.E. 380, 170 N.Y. 374; People ex 
rel, Nassau Electric R. Co. v. Grout, 
103 N.Y.S. 975, 119 App.Div. 130; 
Maryland v. Turner, 132 N.Y.S. 173, 
75 Mise. 12; Rochester v. Gleichauf, 
82 N.Y.S. 750, 40 Misc. 446. See Wise 
v. Wedlake, 216 N.Y.S. 699, 702, 217 
App.Div. 210. 


N.D.—Davis v. McLean County, 204 
N.W. 459, 462, 52 N.D. 857; Hanson 
v. Franklin, 123 N.W. 386, 19 N.D. 
259; Sonnesyn v. Akin, 97 N.W. 557, 
12 N.D. 227. 

Ohio.—Peter v. Parkinson, 93 N.E. 
197, 83 OhioSt. 36, Ann.Cas.1912A 751. 


Okl.—Shultz v. Ritterbusch, 134 P. 
961, 968, 38 Okl. 478. 
Or.—Whiteaker v. Haley, 2 Or. 128. 


Pa.—Mercantile Trust, etc., Co. v. 
Mellon, 20 Pa.Co. 25. 

Philippine—Yangco v. Manila, 17 
Philippine 184. 


S.c.—Columbia Gaslight Co. v. Mob- 
Jey, 137 S.E. 211, 139 S.C. 107. 


vVt.—Shaw v. Peckett, 26 Vt. 482. 

W.Va.—Hinchman y. Morris, 2 S.E. 
863, 29 W.Va. 673. 

Wis.—Fleischer v. Pelton Steel Co., 
198 N.W. 444, 183 Wis. 151; State v. 
Chicago, M. & St. P. R. Co., 108 N. W. 
594, 128 Wis. 449. 


TAXATION 


of that word ;*° 


Alta.—A.-G. Can. v. O’Reilly, [1930] 
3 Dom.L.R. 638, 641 [quot Cyc]. 


[a] Not a contract.—(1) A tax is 
not founded on contract, and does not 
establish the relation of debtor and 
creditor between the taxpayer and the 
state, and may be repealed or amend- 
ed by a subsequent Legislature. State 
v. Rowe, 188 N.W. 107, 109, 108 Neb. 
232, 237.° (2) In construing a state 
Statute, creating a bounty for pro- 
duction of salt and exempting from 
all taxation all property used therefor, 
Which a subsequent legislature limit- 
ed by amendment, the U. S. Supreme 
Court said: ‘Such aJlaw is not a con- 
tract except to bestow the promised 
bounty upon those who earn it, so 
long as the law remains unrepeated. 
There is no pledge that it shall not 
be repealed at any time.’’ Salt Co. v. 
East Saginaw, 13 Wall. (U.S.) 373, 
377 [aff East Saginaw Mfg. Co. v. East 
Saginaw, 19 Mich. 259 and quot State 
mere 188 N.W. 107, 108 Neb. 232, 


Contracts to: 


Assume and pay taxes see infra §§ 
127, 128. 


Evade taxation see infra §§ 129, 130. 


40. U.S—Meriwether vy. Garrett, 
102 U.S. 472, 26 L.Ed. 197; Lane Coun- 
ty v. Oregon, 7 Wall. 71, 19 L.Ed. 101; 
McDowell v. City of Barberton, 38 F. 
(2d) 786; St. Joseph Land Co. v. Mac- 
Lean, 32 F.(2d) 984; Moore v. Mitch- 


‘ell, 30 F.(2d) 600, 65 A.L.R. 1354 [aff 


28 F.(2d) 997, and aff 50 S.Ct. 175, 281 
U.S. 18, 74 L.Ed. 673]; Updike v. U. 
S., 8 F.(2d) 913 [aff 1 F.(2d) 550, cert 
den 46 S.Ct. 478, 271 U.S. 661, 70 L.Ed. 
1138]; Tevander v. Ruysdael, 299 F. 
746; Hecox v. Teller County, 198 F. 
6344 IEC CcAw3 38s) in: resButton:Co., 
140 F. 495; Emsheimer v. New Or- 
leans, 116 F. 893; Bolden vy. Jensen, 69 
F. .745;. Crabtree vy. Madden, 54 F. 
426; In re Duryee, 2 F. 68. 


Alaska.—In re Street Assessments, 
5 Alaska 726, 727 [quot Cyc]. 


Ark.—Texarkana Water Co. v. 
State, 35 S.W. 788, 62 Ark. 188. 


Foy v. Washburn, 20 Cai. 
318. 


Conn.—Town of Cromwell v. Savage, 


82 A. 972, 85 Conn. 376; State v. Trav- 
elers’ Ins. Co., 40 A. 465, 70 Conn. 
590, 66 Am.S.R. 138. 


Ga.—Georgia R. Co. v. Wright, 53 
S.E. 251, 124 Ga. 596 [rev on other 
grounds 28 S.Ct. 47, 207 U.S. 127, 52 
L.Ed. 134]. 


Hawaii.—Keola v. 
waii 597. 


Ill.—Jack v. Weiennett, 3 N.E. 445, 
115 Tl]. 105, 56 Am.R. 129; Dunlap v. 
Gallatin County, 15 Ill. 7. 


Ind.—State v.. Mutual Life Ins. Co. 
of New York, 93 N.E. 213, 175 Ind. 
59, 42 L.R.A.(N.S.) 256. 


Ind.T.—Buster y. Wright, 82 S.W. 
855, 5 Ind.T. 404. 


Iowa.—Bailies v. Des Moines, 102 N. 
W. 813,/127 Iowa 124. 


Ky.—Louisville Water Co. v. Com., 
12 S.W. 300, 89 Ky. 244, 6 L.R.A. 69; 
Siaughter v. Louisville, 8 S.W. 917, 89 
Ky. 112; Jones v. Gibson, 82 Ky. 561, 
6 Ky.L. 628. 


La.—Morris v. Lalaurie, 1 So. 659, 
39 La.Ann. 47; Shreveport v. Gregg, 
28 La.Ann. 836; Geren v. Gruber, 26 
La.Ann. 694. 


Me.—Augusta v. North, 57 Me. 392, 
2: AmiuR. 55. 


Md.—Bonaparte y. State, 63 Md. 465. 
Mass.—Collector of Taxes of City 


Parker, 21 Ha- 
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payer,®® a tax is not a debt in the ordinary sense 


although it is a liability or obliga- 


of Boston v. Revere Bldg., 177 N.E.: 
577; Attorney General v. East Boston 
Co., 111 N.E. 167, 222 Mass. 450; Brad- 
ford vy. Storey, 75 N.E. 256, 189-Mass. 
104; Peirce v. Boston, 3 Metc. 520. 


Mo.—State v. Mississippi Valley 
Trust Co., 108 S.W. 97, 209 Mo. 472; 
North Missouri R. Co. v. Maguire, 49 
Mo. 490, 8 Am.R. 141 [aff 20 Wall. 
(U.S.) 46, 22 L.Ed. 287]; Carondelet 
v. Picot, 38 Mo. 125; Forest City 
Mfg. Co. v. Levy, (App.) 33 S.W.(2d) 
984; State ex rel. George v. Dix, 141 
S.W. 445, 159 Mo.App. 573. : 


Neb.—State v. Rowe, 188 N.W. 107, 
108 Neb. 232; Philadelphia Mortg., 
etc., Co. v. Omaha, 88 N.W. .528, 63 
Neb. 280, 98 Am.S.R. 442 [aff reh 90 
N.W. 1005, 65 Neb. 98, 57 L.R.A. 150]; 
Reynolds y. Fisher, 61 N.W. 695, 43 
Neb. 172; Richards v. Clay County, 
EARS 594, 40 Neb. 45, 42 Am.S.R. 


N.J.—Baker v. East Orange, 111 A. 
681, 95 N.J.Law 365 [aff 114 A. 926, 
96 N.J.Law 267]; Camden v. Allen, 
26 N.J.Law 398. 


N.Y.— Gautier vy. Ditmar, 97 N.E. 
464, 204 N.Y. 20, Ann.Cas.1913C 960; 
Rochester v. Bloss, 77 N.B. 794, 185 
N.Y. 42, 6 L.R.A.(N.S.) 694, 7 Ann. 
Cas. 15; Wise. v. Wedlake, 216 N.Y.S. 
699, 217 App.Div. 210; People ex rel. 
Farmers’ Loan & Trust Ce. v. Goldfo- 
gie, 220 N.VY:‘S. 337, 219 App.Div. 576; 
People ex rel, Eckerson v. Board of 
Education, ete., of School Dist. No. 1 
of Haverstraw, 110 N.Y.S. 769, 126 
App.Div. 414; Maryland y. Turner, 132 
N.Y.S.. 173, 75, Mise. 12; Rochester v. 
Gleichauf, 82 N.Y.S. 750, 40 Misc. 446. 
But see Bowe v. Jenkins, 23 N.Y.S. 
548, 69 Hun 458 (holding that.a tax 
duly assessed may be deemed a debt 
on implied contract). 


N.C.—Gatling v. Carteret 
92 N.C, 536, 539, 53 Am.R. 43 


N.D.—Hanson y. Franklin, 123 N. 
W. 386, 19 N.D. 259; Sonnesyn $v 
Akin, 97 N.W..557,12 N.D. 227; Hertz- 
ler vy. Freeman, 96 N.W. 294, 12 N.D. 
TUS CGS whie 


Ohio.—Peter v. 


County, 
2. 


Parkinson, 93 N.E. 


197, 83 OhioSt. 86, Ann.Cas.1912A 751. 


Okl.—City of Sapulpa vy. Land, 223 
PY 640.2 10L- OK) 322535) Aa Re 8 he 
[withdrawing op 219 P. 117]. 


Or.—Livesay v. Dearmond, 284 P. 
166, 131 Or. 563; Stitt v. Stringham, 
105 P. 252, 55 Or. 89; Whiteaker v. 
Haley, 2 Or. 128. 


Pa.—Metzger’s Petition, 8 Pa.Dist. 
&Co. 481; Dixon v. Entriken, 6 Pa. 
Dist. 447, 19 Pa.Co. 414; Mercantile 
Trust, ete., Co. v. Mellon, 20 Pa.Co. 
25; Ancoma v. Becker, 14 Pa.Co. 73; 
Barclay v. Leas, 9 Pa.Co. 314; Schied’s 
Appeal, 7 Pa.Co,. 282. 


Philippine-—Yangeo vy. Manila, 17 
Philippine 184. 


S.c.—Columbia Gaslight Co. v. Mob- 
Lleyn P37 Sie 21 ES 9S Ce er. 
Charleston v. Ash'ey Phosphate Co., 
13 S.E. 845, 34 S.C. 541; Charieston 
v. Oliver, 16 S.C. 47. 


S.D.—Hanson County v. Gray, 80 N. 
W...175,-12 S.D..124,-76 Am.S.R. 591; 
Danforth v. McCook County, 76 N.W. 
940, 11 S.D. 258, 74 Am.S.R. 808; Iowa 
Land Co. v. Douglas County, 67 N.W. 
Beene Se. 49k. 


Tenn.—Knoxville v. Lee, 
(2d) 628, 159 Tenn. 619. 


Vt.—Shaw v. Peckett, 26 Vt. 482. 


Wash.—Hewitt v. Traders’ Bank, 51 
P. 468, 18 Wash. 326. 


W.Va.—State v. Baltimore, ete., R. 
Co., 23 S.E. 677, 41 W.Va. 81; Dunn vy. 
Renick, 22 S.E. 66, 40 W.Va. 349; 


21 S.W. 
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tion,4! and may be a debt under a particular stat- 
ute,#2 or in the higher or enlarged sense of the word . 
“debt,’4? as embracing any kind of a just demand ;** 
and in some jurisdictions a tax is held to be nothing 
more than a debt due by the citizen to the taxing 
The obligation to pay taxes not being con- 


power.*® 


Hinchman v. Morris, 2 S.E. 863, 29 W. 
WaG he. 


Wis.—Fleischer v. Pelton Steel Co., 
198 N.W. 444, 183 Wis. 451; State v. 
Chicago, ete., R. Co., 108 N.W. 594, 
128 Wis. 449. But see Mariner v. City 
of Milwaukee, 131 N.W. 442, 146 Wis. 


605; State v. Pors, 83 N.W. 706, 107 
Wis...420, 51 L.R.A.'917; Flanders v. 
Merrimack, 4 N.W. 74, 48 Wis. 567; 


March y. Board of Supervisors of 
Clark County, 42 Wis. 502; Warden 
v. Fond du Lac County, 14 Wis. 618 
(in all of which a tax is spoken of as 
a debt or obligation due the govern- 
ment). 


Can.—Lynch v. Canada Northwest 
Land. Co., 19 Can.S.C. 204. 


Alta.—A.-G, Can. v. O’Reilly, [1930] 
3 Dom.L.R. 638, 641 [quot Cyc]. 


SA taxis not ay depiue stent. Lteis 
not founded upon contract. It does 
not establish the relation of debtor 
and creditor between the taxpayer and 
state. It owes its existence to the ac- 
tion of the legislative power, and does 
not depend for its validity or enforce- 
ment upon the individual assent of the 
taxpayer.’ Perry v. Washburn, 20 
Cal. 318, 350 [quot Sonnesyn v. Akin, 
97 N.W. 55%) 12 N.D: 227, 231]. 


[a] Taxes are forced contributions 
for the support of the body politic and 
are not debts in the ordinary sense of 


the word. Geren v. Gruber, 26 La. 
ae 694; Schied’s Appeal, 7 Pa.Co. 
[b] Taxes are exactions.—“‘Taxes”’ 


are, in legal contemplation, neither 
debts nor contractual obligations, but 
are, in the strictest sense of the word, 
exactions, Baker vy. City of Hast 
Orange, 111 A. 681, 95 N.J.Law 365 [aff 
114 A. 926, 96 N.J.Law 267]. 


[ec] “Debt” distinguished.—(1) A 
“debt” is a sum of money due on con- 
tract, express or implied, or one 
which is evidenced by judgment; and 
“taxes” are not debts, but imposts 
levied by government for its support, 
or for some special purpose which the 
government has recognized, and are 
due to government in its sovereign ca- 
pacity, while debts are due to govern- 
ment in its corporate capacity. Lib- 
erty Mut. Ins. Co. y. Johnson Ship- 
yards Corporation, 6 F.(2d) 752 [aff 
300 F. 952, aff Stripe v. U. S., 46 S.Ct. 
1325 269 U.S. 503, 70 L.Ed. 379]. (2) 
The distinction between a debt and a 
tax is that the one rests on con- 
tract and the other does not. A debt 
is a sum of money due by contract, 
express or implied, while a tax isa 
charge on person or property to raise 
money for public purposes, and oper- 
ates in invitum. Georgia R. Co. v. 
Wright, 53 S.B. 251, 124 Ga. 596 [rev 
on other grounds 28 SiCurai, 20%) U.S. 
127, 52 Ld. 134]. 


{[d] Tax not a “debt” within stat- 
ute of limitations.—Bradford y. Sto- 
rey, 75 N.H. 256, 189 Mass, 104. 


fe] Law abolishing imprisonment 
for debt does not apply to taxes. Ap- 
pleton vy. Hopkins, 5 Gray (Mass.) 
530. 


[¢] Priority of claims against es- 
tate of decedent.—‘‘Debts,’’ as used in 
Rev. St. § 3466 [U. S. Comp. St. (1901) 
p 2314], providing that, whenever the 
estate of a deceased person in the 
hands of his administrator is insuffi- 
cient to pay all the debts due the de- 


TAXATION 


ceased, the debts due the United 


States shall be first satisfied, does not] 3 Dom. L.R. 638; 


include taxes and funeral charges. 
U. S. v. Eggleston, 25 F.Cas.No. 15, aioe 
4 Sawy. 199. 


[g] Priority of claims against es- 
tate of bankrupt.—An indebtedness of 
a bankrupt to a county for taxes col- 
lected by him as county tax collector 
and not accounted for, or which 
should have been collected, and for 
which he is liable under the law of 
the state, is not one for ‘taxes’ le- 
gally due and owing by the bankrupt 
to the county, and as such entitled to 
priority in the payment over the 
claims of general creditors. In re 
Waller, 142 F. 883. 


[h] Tax is debt created by law, 
rather than “debt created by con- 
tract.”” Bender v. Pfaff, 38 F.(2d) 649 


[aff 38 F.(2d) 642, and aff 51 S.Ct. 64, 
282 U.S. 127, 75 L.Ed. 252]. 


[i] Form of procedure to collect 
tax cannot change it into a debt or 
contract obligation. Moore v. Mitch- 
ell, 30 F.(2d) 600, 65 A.L.R. 1354 [aff 
28 F.(2d) 997, and aff 50 S.Ct. 175, 281 
U.S. 18, 74 L.Ed. 673]; Charlotte v. 
Keon, 100 N.E. 1116, 207 N.Y. 348. 


41. Tevander v. Ruysdael, 299 F. 
746; In re United Button Co., 140 F. 
495; Bloxham vy. Florida Cent., ete., 
R:'Co:;17 So. 902;°35. Mla. 6255 <Renn’s 
Ex’r v. Penn’s HEx’r, 87 S.W. 306, 120 
Ky. 557; Fleischer v. Pelton Steel Co., 
198 N.W. 444, 183 Wis. 151. 


[a] As an obligation or duty creat- 
ed by statute to pay money, it is quasi 
contractual, although there may be 
difficulty as to the remedy for its. en- 
forcement in a given case. In re 
United Button Co., 140 F. 495. 


[b] Ilustration.—While a tax is 
not in the ordinary sense a “‘debt,”’ be- 
cause it lacks the essential element of 
contractual obligation, it is a liability 
properly chargeable as an “operating 
expense,’ within the meaning of a 
corporate resolution specifying such 
expense as deductible in determining 
the amount of earnings on which a 
bonus is voted to an Officer. Fleischer 
v. Pelton Steel Co., 198 N.W. 444, 183 
Wis. 451. 


[ec] Directions in will.—wWhile tax- 
es are not, strictly speaking, debts, 
yet they are obligations or liabilities, 
and, whgre a testator by will direct- 
ed payment of all funeral expenses 
and “‘debts’’ out of his personal estate 
as soon as practicable and gave the 
balance of the personal estate to his 
wife, the intention was to include all 
obligations and liabilities against the 
estate of every character, including 
taxes. Penn’s Hx’r v. Penn’s Ex’r,. 87 
S.W. 306, 120 Ky. 557. 


42. U.S.—Tevander vy. 
299 EF. 746. 


Ga.—Hargrove v. Lilly, 69, Ga. 326. 
Idaho.—Haas v. Misner, 1 Idaho 170. 


Mass.—Felker vy. Standard Yarn Co., 
19 N.E. 220, 148 Mass. 226. 


Mo.—State v. Mississippi Valley 
Trust Co., 108 S.W. 97, 209 Mo. 472. 


N.Y.—Matter of Hoffman, 85 N.Y.S. 
1082, 42 Mise. 90. 


Okl.—Anderson y. 
P, 1002). 22° OK]. 061. 


Wis.—State v. Chicago, etc., R. Co., 
108 N.W. 594, 128 Wis. 449. 


Ruysdael, 


Ritterbusch, 98 


cS 


tractual,#® it follows that taxes are not assignable 
as ordinary debts, unless it is expressly so provid- 
ed,** nor are they the subject of set-off between the 
taxpayer and the state or municipality,*® nor do 
they draw interest like ordinary obligations, save 
where the statute so declares.*® 


It is, however, the 


Alta.—A.-G. Can. v. O’Reilly, [1930] 
Rex v. Spirit River 
Lumber Co., [1925] 3 Dom.L.R. 777. 


[a] “A ‘tax’ may or may not be a 
debt under a particular statute, ac- 
cording to the sense in which the word 
is found to be used.’’ Tevander v. 
Ruysdael, 299 F. 746, 753. 


[b] Ilustrations.—(1) Taxes are 
“debts” within the meaning of Act of 
Congress 1862, providing that notes 
issued pursuant thereto shall be legal 
tender for the payment of “all debts, 
public and private.” Haas v. Misner, 
1 Idaho 170., Contra Perry v. Wash- 
burn, 20 Cal. 318. (2) The liability 
of officers of a corporation, under Pub. 
St. c 106 § 60, for the debts of the cor- 
poration, includes taxes due from the 
corporation. Felker v. Standard Yarn 
Co., 19 N.E. 220, 148 Mass. 226. (3) 
“Debts,” as used in Georgia laws re- 
lating to the settlement of estateS by 
the executors, and declaring priority 
of the debts to be as follows: Funeral 
expenses, including the physicians’ 
bills and expenses of last sickness; 
the necessary expenses of administra- 
tion, and including a provision for the 
support of the family; unpaid taxes. 
or other debts due the state or United 
States, etec.—includes taxes levied for 
state purposes, but it does not include 
taxes levied for county purposes. 
Hargrove v. Lilly, 69 Ga. 326, 329. 


[c] Commuted taxes as debts.— 
Where the charter of a corporation 
conditions the exercise of a corporate 
privilege upon the payment by the 
corporation to the state of a certain 
proportion of its income, the accept- 
ance of the charter, by operating un- 
der it, creates a contract between the 
state and the corporation, and the ex- 
action, when plainly made for revenue, 
is a tax, in the broad and just sense 
of the term, which includes all public 
revenues derived from persons, nat- 
ural or artificial, but it is at the same 
time a debt from the corporation to 
the state, and is not a tax in the nar- 
rower sense of the constitutional pro- 
vision requiring equality and uni- 
formity in taxation. State v. Chica- 
a ete., R. Co., 108 N-W. 594, 128 Wis. 


[ad] Liability of executor.—A com- 
pleted tax on real estate in the city 
of New York is a debt which an ex- 
ecutor is bound to pay, although his 
testator died before the assessment 
roll was. delivered to! the board of 
aldermen. Matter of Hoffman, 85 N. 
Y.S. 1082, 42 Mise. 90. 


43. - See Debt § 1. 
44. Davie v. Blackburn, 23 S.E. 321, 
LLGANSCu Seo Sta Len ne Georgia Co., 


LE OSURT | 0; 112 N.C. 34, 19 L.R.A. 485; 
Gilliam County Vv. Wasco County, 13 
P. 324, 14 Or. 525. 


45. Schermerhorn y. Com., 
65, 107 Va. 707. 


46. See supra text and note 39. 


47. In re Street Assessments in 
Town of Seward, 5 Alaska 726, 727 
[quot Cyc]; McInerny V.. Reed, 23 
Iowa 410; Hinchman y. Morris, 2 S.B. 
863, 29 WwW. Va. 673. 


48. See infra § 1239 and Set-Off 
and Counterelaim § 94. 


49. U.S.—Crabtree v. Madden, 
FE. 426. Trier 


Ala.—Perry County v. Selma, ete., 
RCo, 6b -Adauve 3 On, 


60 S.E. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


$§ 4-6] 


individual and not his property which pays the tax,°° 
\although the property is resorted to for the purpose 
of ascertaining the amount of the tax and for the 
purpose of enforcing its payment where the owner 
n But it has been held that this dis- 
tinction is too refined for any practicable purpose.®? 


[§ 5] 3. Fees of Public Officers Not Taxes. 
prescribed to be paid by individuals to public offi- 
cers, whether in the judicial or executive department 
of government, for services rendered, are not ordi- 
narily taxes,®* unless the object of the requirement 
is to provide general revenue rather than compensa- 


makes default.®1 


Ark.—Texarkana Water Co. vy. 
State, 35 S.W. 788, 62 Ark. 188. 


Cal.—Haskell v. Bartlett, 34 Cal. 
eae Himmelman y. Oliver, 34 Cal, 


Ind.—State v. Mutual Life Ins. Co. 
of New York, 93 N.E. 213, 175 Ind. 59, 
42 L.R.A.(N.S.) 256. 


a aarp eo vy. Allen, 26 N.J.Law 


Or.—Whiteaker v. Haley, 2 Or. 128. 
Pa.—Barclay vy. Leas, 9 Pa.Co. 314. 


Tex.—Cave v. Houston, 65 Tex. 619; 
Edmonson v. Galveston, 53 Tex. 157. 


Vt.—Shaw v. Peckett, 26 Vt. 482. 
And see infra XV. 


50. Cal.—People v. 
Cal. 332, 76 Am:D. 521. 


La.—Mercier’s Succession, 8 So. 722, 
42 La.Ann. 1135, 11 L.R.A. 817. 


Miss.—Green v. Craft, 28 Miss. 70. 


Mont.—Hale vy. County Treasurer of 
Mineral County, 265 P. 6, 82 Mont. 98; 
Sanderson vy. Bateman, 253 P. 1100, 78 
Mont. 235; Hilger v. Moore, 182 P. 
477, 56 Mont. 146; State v. Camp Sing, 
44 P. 516, 18 Mont. 128, 56 Am.S.R. 
Bal 820. R.A. 635: 


N.Y.—Rundell y. Lakey, 
513: 


’ 51. Mercier’s Succession, 8 So. 732, 
42 La.Ann. 1135, 11 L.R.A. 817; Green 
v. Craft, 28 Miss. 70; Sanderson v. 
Bateman, 253 P. 1100, 78 Mont. 235; 
Hilger v. Moore, 182 P. 477, 56 Mont. 
146; State v. Camp Sing, 44 P. 516, 18 
Mont. 128, 56 Am.S.R. 551, 32 L.R.A. 
635; Rundell v. Lakey, 40 N.Y. 513. 


Personal liability and actions to re- 
cover taxes see infra §§ 1353, 1358— 
1413, 


52. 
1, 15. 


“<Ttaappears<to us: .-7% 9.0 “a tax 
on property: because it is only on 
persons holding property, and because 
they do hold it, that the tax is im- 
posed. Where is the difference be- 
tween saying all lots are to be taxed 


Seymour, 16 


40 N.Y. 


Oakey v. New Orleans, 1 La. 


ten dollars, to be paid by the owners, - 


or declaring that all owners of lots 
shall pay a tax of ten dollars? There 
is some in the words, but none in the 
thine.” Oakey v. New Orleans, su- 
pra. 


53. Ark.—Lee 
hams, 34 Ark. 166. 


Cal.—Miner v. Solano County, 
Cal: 115. 


Idaho.—Chapman y. Ada County, 
284 P. 259.. 


Kan.—Beebe v. Wells, 15 P. 565, 37 
Kan. 472. 


Neb.—State v. Ream, 21 N.W. 398, 
16 Neb. 681. 


Nev.—State v. Fogus, 9 P. 123, 19 
Nev. 247. 


N.C.—Hewlett v. Nutt, 79 N.C. 263. 


N.D.—Bartles North Oil Co. v. Jack- 
man, 150 N.W. 576, 21 N.D. 326 (rec- 


County v. Abra- 


26 
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by the officer.® 


Fees 


ognizing rule). 


Ohio.—Ashley v. Ryan, 31 N.E. 721, 
49 OhioSt. 504 [aff 14 S.Ct. 865, 153 
U.S. 436, 38 L.Ed. 773]; Cincinnati 
seegients etc., Co. v. State, 18 Ohio 


Or.—Wright v. Beveridge, 251 P. 
895, 120 Or. 244; State v. Frazier, 59 
Bago 6cOR L178: 


Tenn.—Wilson v. Wilson, 185 S.W. 
718, 134 Tenn. 697. 


Tex.—Baldwin v. Goldfrank, 31 S. 
W. 1064, 88 Tex. 249 [aff 26 S.W. 155, 
9 Tex.Civ.App. 269]. 


Wis.—Verges v. Milwaukee County, 
93 N.W. 44, 116 Wis. 191. 


Liability to tax on judicial proceed- 
S see infra § 230. 


54 Cook County vy. Fairbank, 78 
895, 222. TM. 578; % Pittsburgh, 
etc., R. Co. v. State, 30 N.E. 435, 49 
OhioSt. 189, 16 L.R.A. 380; State v. 


Case, 81° P. 554, 39% Wash, 147,209 
Am.S.R.. 874, 1 L:R.A.(N.S.) 152: 
55. Cal.—Fatjo v. Pfister, 48 P. 


1012, 117 Cal. 83. 


Idaho.—Chapman vy. Ada County, 
284 P. 259, 48 Idaho, 632. 


Ill.—Cook County v. Fairbank, 78 
N.B. 895, 222 Ill. 578. 


Minn.—State v. Gorman, 41 N.W. 
948, 40 Minn. 232, 2 L.R.A. 701. 


N.D.—Malin v. Lamoure County, 
145 N.W. 582, 27 N.D. 140, 50 L.R.A. 
(N.S.) 997, Ann.Cas.1916C 207: 


Wash.—State v. Case, 81 P. 554, 
39 Wash. 177, 109 Am.S.R. 874, 1 L.R. 
A.(N.S.) 152. 


Wis.—State v. Mann, 45 N.W. 526, 
46 N.W. 51,.76 Wis. 469. 


56. See Inspection, § 10 text and 
note 3. 


57. U.S.—Pollock v. Farmers’ L. & 
T Co. 15 °S:6b5 9#2;°158 U.S. 60L, 618), 
39 L.Ed. 1108. 


D.C.—Mark v. District of Columbia, 
37 App.D.C. 563, 37 L.R.A.(N.S.) 440. 


Ill.— Wilson v. Chicago Sanitary 
Dist., 27 N.B. 203, 133 Ill. 443. 


Pa.—Van Beil v. Brogan, 43 Pa.Co. 
21. 


Tenn.—Foster & Creighton Co. v. 
Graham, 285 S.W. 570, 154 Tenn. 412, 
47 A.L.R. 971; South Nashville St. R. 
Co. v. Morrow, 11 S.W. 348, 87 Tenn. 
406, 415, 2 L.R.A. 853; Union Bank v. 
Hill, 3 Coldw. 325, 327. 


Eng.—Toronto Bank vy. Lambe, 
App.Cas. 575. . 


B.C.—A.-G. B. C. v. Canadian Pac. 
R. Co., [1926] 4 Dom.L.R. 147, [1926] 
3 West.Wkly. 154. 


Ont.—Treasurer of Ontario v. Can- 
ada Life Assur. Co., 33 Ont.L. 433, 8 
Ont.W.N. 165; Reg. v. Taylor, 36 U.C. 
Q.B. 183. 


Que.—Lamonde v. Lavergne, 3 Que. 
Q.B. 308, 311; Choquette v. Lavergne, 
5 Que.Super. 108, 111. 


Sask.—Rex v. Gebhardt, 20 Sask.L. 
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tion for those officers,°+ as in the case of graduated 
fees in probate proceedings based upon the valu- 
ation of the estate and having no relation to the 
services rendered or compensation received therefor 


On similar principles, where stat- 


utes provide for the inspection of given commodi- 
ties, with a view to determine their quality and 
fitness for use, the fees to be paid to the inspectors 
are not properly classed as taxes.*® 


{§ 6] D. Kinds and Classification of Taxes. 
general, taxes are classified as being either direct or 
indirect,°* or as being either specific or ad valo- 


In 


481, [1926] 2 Dom.L.-R. 950, [1926] 2 
West.Wkly. 230, 46 Can.Cr.Cas. 61. 


[a] “In the sense of the Constitu- 
tion, taxes are divided into two class- 
es—direct, and indirect.’ Union Bank 
v. Hill, 3 Coldw. (Tenn.) 325, 327. 


[b] Direct tax has been defined 
as: (1) A tax which is demanded 
from the very person, who, it is in- 
tended or desired, shall pay it. Street 
R. Co. v. Morrow, 11 SW. 348, 87 
Tenn. 406, 416, 2 L.R.A. 853; Cotton v. 
Rex, [1914] A.C. 176, 190; Toronto 
Bank v. Lambe, 12 App.Cas. 575, 582; 
Atty.-Gen. v. Reed, 10 App.Cas. 141, 
143; Severn v. Reg., 1 Cartwr.Cas. 
(Can.) 414, 457; Atty.-Gen. v. Queen 
Ins. Co., 1 Cartwr.Cas. (Can.) 117, 140; 
Treasurer of Ontario v. Canada Life 
Assur. Co., 33 Ont.L. 433, 8 Ont.W.N. 
165; Hastings County v. Ponton, 5 
Ont.A. 543, 548; Lamonde v. Lavergne, 
3 Que.Q.B. 303, 306, 312; Rex v. Geb- 
hardt, 20 Sask.L. 481, [1926] 2 Dom. 
L.R. 950, [1926] 2 West.Wkly. 230, 46 
Can.Cr.Cas. 61; Mill Pol. Econ. [quet 
Dulmage v. Douglas, 3 Man. 562, 564, 
and cit Atty.-Gen. v. Reed, 10 App. 
Cas. 141, 143]. (2) A tax which the 
legislator intends should be paid at 
once and immediately by him who 
bears its burden. Lamonde v..La- 
vergne, 3 Que.Q.B. 3038, 311. (3) A tax 
taken directly from property or in- 


come: Atty.-Gen. v. Reed, 10 App. 
Cas. 141, 143. (4) A tax which is as- 
sessed upon the property, person, 


business, income, etc., of those who 
are to pay it. Wilson v. Chicago San- 
itary Dist., 27 N.E. 203, 133 Ill. 4438, 
493 [cit Cooley Taxation (2d ed) p 6]. 
(5) A tax that is imposed directly on 
property according to its value. Fos- 
ter & Creighton Co. v. Graham, 285 
S.W. 570, 154 Tenn. 412, °47 A.L.R, 
971. (6) A tax paid directly from and 
falling immediately on the revenue. 
3 Gallatin Writings (Adams ed) pp 
74, 75 [quot Pollock v. Farmers’ L. & 
TM=Cos. 15 8.Ct, 673,415 U.S)-4295 5705 
39) L.Ed. 759]. 


—~ [ce] Other statements as to nature 
of direct taxes.—(1) “‘Direct taxes are 
so called because they strike directly 
at the taxpayer from whose income 
they are supposed to be taken.” At- 
ty.-Gen.’ v. Canadian Pac. R. Co, 36 
B.C. 551, [1926] 2 Dom.L.R. 674, 678, 
[1926] 1 West.Wkly. 837. (2) A tax 
is direct “when it is immediately 
taken from property or labor.” Reg. 
v.-Taylor, 36-U.C.Q.B. 183; 193 [quot 
McCulloch on Taxation and Funding 
(2d ed) p 1]. (38) “A tax upon prop- 
erty holders in respect of their es- 
tates, whether real or personal, or of 
income yielded by such estates, and 
the payment of which cannot be 
avoided, are direct taxes.’’ Pollock 
Ve Farmers Lee ‘T.cCol 1s Sekseices 
680, 157 U.S.429, 39 L:Hd. 759. 


[d] Indirect taxes have been de- 
fined as: (1) “Those which are paid 
indirectly out of the revenue by fall- 
ing immediately upon the expense.” 
3.Gallatin Writings (Adams ed) pp 
74, 75 [quot Pollock v. Farmers’ L. & 
T..1Cop 05 SiCt, 6738; .157 U.S. =429, 25.70; 
39 L.Ed. 759]. (2) “Those which are 
demanded from one person in the ex- 
pectation and intention that he shall 
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it is imposed,®® such as property taxes as distin- 


rem.°& There are,.of course, various other minor ; as é a 
guished from excise or other taxes,°° “public” as 


classifications and designations according to that 
upon which the tax is laid or the purpose for which 


indemnify himself at the expense of 
another.” Mill Pol. Econ. [quot To- 
ronto Bank v. Lambe, 12 App.Cas. 575, 


582; Atty.-Gen. v.. Reed, 10 App.Cas. 
141, 148; Dulmage v. Douglas, 3 Man. 
562, 564; Treasurer of Ontario v. 


Canada Life Assur. Co., 33 Ont.L. 
433, 8 Ont.W.N. 165; Hastings County 


‘vy. Ponton, 5 Ont.A. 543, 548; Liamonde 


v. Lavergne, 3 QueQ.B. 303, 305; 
Choquette v. Lavergne, 5 Que.Super. 
108, 111; Rex v. Gebhardt, 20 Sask. 
L. 481, [1926] 2 Dom.L.R. 950, [1926] 
2 West.Wkly. 230, 46 Can.Cr.Cas. 61]. 
To same effect Fairbanks v. Halifax, 
[1926] Can.S.C. 349, [1926]. 1 .Dom. 
ER L0G. (3) “Those which are 
passed on by the person who pays in 
the first instance to another who in 
turn passes them on until at last 
they find lodgment with the consum- 
er or person who bears the burden.” 
Atty.-Gen. v. Canadian Pac. R. Co., 
36.B.C, 651,45 [1926] 25 Dom. L.R. 674, 
678, [1926] 1 West.Wkly. 837. (4) 
“Those which are paid by an inter- 
mediary who reimburses himself 
from the real contributors, such as 
the customs and excise duties.” Bax- 
ter Taxation of United Kingdom p 20 
[quot Choquette v. Lavergne, 5 Que. 
Super. 108, 111]. (5) ‘“‘Those which 
the legislator does not intend should 
be paid at once and immediately by 
him who bears their burden.” LeRoy- 
Beaulieu, Traité de la Science des Fi- 
nances [quot Lamonde v. Lavergne, 
3 Que.Q.B. 303, 311]. (6) Those ‘“tak- 
en from them by making the owners 
pay for liberty to use certain articles 
or to exercise certain privileges.” 
Reg. v. Taylor, 36 U.C.Q.B. 183, 193 
[quot McCulloch on Taxation and 
Funding (2d ed) p 1]. 


[e] Other statements as to nature 
of indirect taxes.—(1) “Ordinarily, all 
taxes paid primarily by persons who 
can shift the burden upon some one 
else, or who are under no legal com- 
pulsion to pay them, are considered 
indirect taxes.’’ Pollock v. Farmers’ 
Ue nC On LOvS Ct O a, 50,50,, 0,0 ples 
429, 39 L.Ed. 759. (2) “Indirect tax- 
es are levied upon commodities be- 
fore they reach the consumer, and are 
paid by those upon whom they ulti- 
mately fall, not as taxes, but as part 
of the market price of the commodi- 
ty.” Cooley Taxation (3d ed) p 10. 


[f]. Direct and indirect taxes dis- 
tinguished.—Pollock v. Farmers’ L. 
& -T..Co,., ‘Lb S.Ct. 6735 157-U-S. 429, 570; 
39 L.Ed. 759; Van Beil v. Brogan, 43 
Pa.Co, 21; Brewers’, etc., Assoc. v. 
Atty.-Gen., [1897] A. C.. 23, 236; To- 
ronto Bank v. Lambe, 12 App.Cas. 575, 
581; Atty.-Gen. v. Reed, 10 App.Cas. 
141, 143; Fairbanks v. Halifax, 
[1926]. Can.S.C. 349, [1926] 1 Dom. 
L.R. 1106; Fortier v. Lambe, 25 Can. 
S.C. 422; Reg. v. Taylor, 36 U.C.Q.B. 
(Ont.) 1838, 193. 


[g] Taxes held direct.—(1) Taxes 
on land or on the rents or income of 
land. Pollock v. Farmers’ L. & T. 
Co., 15 S.Ct. 912, 158°U.S.,.601, 39 L.Ed. 
1108; .Pollock v. Farmers’ L. &'.-T. 
Co.; 15 S.Ct. 673, 157 U.S. 429, 39 L.Ed. 
759. (2) Taxes on personal property 
or on the income therefrom. Pollock 
Ve, Karmers” Tn. &.-T. Co., 15 S.Ct. 912; 


- 158 U.S. 601, 39 L.Ed. 1108 [overr in 


effect Springer v. U. S., 102 U.S. 586, 
26 L.Ed. 2538; Scholey v. Rew, 23 
Wall. (U.S.) 331, 23 L.Ed..99; Veazie 
Bank v. Fenno, 8 Wall. (U.S.) 533, 19 
L.Ed. 482; Pacific Ins. Co. v. Soule, 
7 Wall. (U-S.) °433, 19 L.Hd.. 95 
Clarke v. Sickle, 5 F.Cas.No. 2,862 (in 
so far as they held that the only tax- 
es that could be considered as direct 
were taxes on land and capitation 
taxes)]. Compare Hylton y. U. S., 3 


“come in hands of trustee. 


Dall. (U.S.) 171, 1 L.Ed. 560 (holding 


that a. tax on carriages was an ex- 
cise and therefore an indirect tax). 


[h] Taxes held indirect.—(1) 
Wheel tax on automobiles. Mark v. 
District of Columbia, 37 App.D.C. 563, 
37 L.R.A.(N.S.) 440. (2) Tax_on in- 
Windsor 
o McLeod, (Can.) [1926] 2 Dom.L.R. 
97. . 


[i] Customs duties and internal 
revenue taxes are included under the 
definition of indirect taxes and are 
the ones mainly thought of by. the 
economist when he uses the term “in- 
direct. taxation.” Lamonde v. La- 
vergne, 3 Que.Q.B. 303, 312 [quot Ely 
Taxation 68]. See Generally Customs 
Duties 17 C.J. p 528; Internal Reve- 
nue § 41. 


58. Little Rock v. Board of Im- 
provements, 42 Ark. 152; Pingree v. 
Auditor-Gen., 78 N.W. 1025, 120 Mich. 
95, 44 L.R.A. 679; Bailey v. Fuqua, 
24 Miss. 497; Com. v. Lehigh Valley 
Rs ‘Cou, 8 “AL - 406, 129) Pa 429. See 
also Customs Duties § 28. 


[a] Specific tax defined.—A tax 
which imposes “a specific sum by the 
head or number, or some standard of 
weight or measurement, and which 
requires no assessment beyond a list- 
ing and classification of the objects 
to be taxed.” 1 Cooley Taxation (3d 
ed) p 412 [quot Union Trust Co. v. 
Wayne Probate Judge, 84 N.W. 1101, 
125 Mich. 487, 490; Pingree v. Audi- 
tor-Gen., 78 N.W. 1025, 120 Mich. 95, 
98, 44 L.R.A. 679]. 


[b] Ad valorem tax defined.—(1) 
“A tax or duty upon the value of the 
article or thing subject to taxation.” 
Bailey v. Fuqua, 24 Miss. 497, 501; 
Black L. D. [quot Pingree v. Auditor- 
Gen., 78 N.W. 1025, 120 Mich. 95, 99, 
44 L.R.A. 679]. (2) “A tax of sc much 
per centum on the invoiced or ap- 
praised money value of the goods sub- 
ject to the tax.” Perry Prine. Pol. 
Hicon. 557 [quot Pingree v. Auditor- 
Gen., 78 N.W. 1025, 120 Mich. 95, 98, 
44 L.R.A: 679]. (3) ‘‘Ad valorem’ 
means a quotient part of the existing 
value of property, not an adjustment 
of burdens to each individual man, 
in view of his particular gains or 
damages.” Little Rock v. Board of 
Improvements, 42 Ark. 152, 162. 


[ec] These terms are ordinarily us- 
ed in relation to tariff taxes, but there 
is nothing in the distinction itself to 
so limit the application. Pingree v. 
Auditor-Gen., 78 N.W. 1025, 120 Mich. 
95, 98, 44 L.R.A. 679 [quot Perry 
Prine. Pol. Econ, 557]. 


[d] Specific and ad valorem taxes 
distinguished.—Union Trust Co. v. 
Wayne Prob. Judge, 84 N.W. 1101, 125 
Mich. 487; Pingree v. Auditor-Gen., 
78 N.W. 1025, 120 Mich. 95, 44 L.R.A. 
679; Bailey v. Fuqua, 24 Miss. 497; 
Com. v. Lehigh Valley R. Co., 18 A. 
406,129 Pa. 429, 456. 


[e] “Tax on an ad valorem basis.” 
—tLarge Oil Co. v. Howard, (Ok1.) 
163.P:.537. 


“Ad valorem” 2 C.J. p 30. 


59. See cases infra this note; and 
infra note 60 


[a] County taxes.—(1) The term 
“county tax’ as used in Comp. St. 
27538, as amended by L. (1921) ec 50 § 
1, adding paragraph 5 thereto, provid- 
ing that the state treasurer shall re- 
imburse counties for revenue lost be- 
cause of exempting property of war 
veterans, refers only to taxes levied 
for county purposes, as distinguished 
from other governmental purposes, 
and does not include «state taxes, 


State v. Snyder, 222 P. 40, 30 Wyo. 
468. (2) The general school tax lev- 
ied by a county provided for by Comp. 
St. (1920) § 2752, although not a tax 
strictly for -county revenue, is a 
“county tax” within section 2753, as 
amended by L. (1921) c 50 § 1. 
v. Snyder, supra. (3) Special school 
district taxes, including high school 
districts, taxes to pay interest and 
principal on district bonds, etc., are 
not county taxes within the statute. 
State v. Snyder, supra (holding, how- 
ever, that the term “county tax” 
might be so used in a statute as to 
require it to be construed as_ being 
distinguished only from state taxes, 
if the intent to so use it is reasonably 
clear). 


Cross references: 


Capitation or poll tax see infra XVII. 
Excise tax see infra §§ 93, 226-229. 
Income tax see infra XX. 


Legacy and inheritance taxes see in- 
fra XXI. 


Tax on transfers of corporate stock 
see infra XVIII. 


60. D.C.—Security Savings & Com- 
mercial Bank v. District of Columbia, 
51 App.D.C. 316, 279 F. 185. 


Kan.—Wheeler v. Weightman, 149 


P. 977, 96 Kan. 50, L.R.A.1916A 846. 


Ky.—Levi v. Louisville, 30 S.W. 
ered Ky. 394, 16 Ky.L. 872, 28 L.R. 


A. 


Mass.—Thomson Electric Welding 
Co. v. Com:, 176 N.E. 203; Oliver v. 
Washington Mills, 11 Allen 268, 274. 


Mich.—Union Trust Co. v. Wayne 


ieee Judge, 84 N.W. 1101, 125 Mich. - 


Mont.—Hale v. County Treasurer 
. Mineral County, 265 P. 6, 82 Mont. 


N.Y.—Peo. v. Lynch, 247 N.Y.S. 
675, 231 App.Div. 486 [aff 178 N-E. 
818, 257 N.Y. 615]. : 


Okl.—In re Skelton Lead, etc., Co.’s 
Gus er oe Dae LO pe LO ee 


Tenn.—Foster, etc., Co. v. Graham, 
— S.W. 570, 154 Tenn. 412, 47 A.L.R. 


{a] In addition to the general sys- 
tem of property taxation ‘taxation 
may be based on income, on licenses, 
and on franchises, and a head or poll 
tax.” Levi v. Louisville, 30 S.W. 973, 
4 rie 394, 401, 16 Ky.L. 872, 28 L.R. 


[b] “Tax” and “excise” distin- 
guished.—As used in Mass. Const. 
pt 2c 1 § 1 art 4 the words “tax” 
and “excise,” although often used as 
Synonymous, are to be considered as 
having entirely distinct and separate 
significations. The former is a charge 
apportioned either among the whole 
people of the state, or those residing 
within certain districts, municipali- 
ties, or sections. An “excise’ is a 
fixed, absolute, and direct charge laid 
on merchandise, products, or commod- 
ities, without any regard to the 
amount of property belonging to those 
on whom it may fall, or to any sup- 
posed relation between money ex- 
pended for a public object and a spe- 
cial benefit occasioned to those by 
whom the _ charge is to be paid. 
Wheeler v. Weightman, 149 P. 977, 96 


Kan. 50, L.R.A.1916A 846. 


[c] Taxes held property taxes.— 
(1) State statute imposing tax on oil 
produced, payable by pipe line com- 
pany after it leaves producer, is a 
property tax” (Acts [1918] ¢ 122). 


For later cases, developments and changes in the law see Annotations, same title and section number, 


State: 


loom.» 


§ 6]. 


distinguished from “private” taxes,*! “general” as 
distinguished from “special” taxes,°? or “ordinary” 
as distinguished from “extraordinary” taxes.®? 


General and special taxes. 


Eastern Gulf Oil Co. v. Kentucky 
State Tax Commission, 17 F.(2d) 394. 
(2) The “gross production tax’ lev- 
ied under L. Ex. Sess. (1916) c¢ 39, 
is a “property tax’’ purely, and is 
levied in full and in lieu of all other 
taxes, state, county, township, dis- 
trict, and municipal. In re Skelton 
Lead & Zine Co.’s Gross Production 
Tax for 1919, 197.P. 495, 81 Okl. 134. 
(8) Tax on income derived from real 
estate is “tax on real estate.” De 
Blois v. Commissioner of Corpora- 
tions and Taxation, (Mass.) 177 N.E. 
566. 


[d] Tax held not property tax.— 


Tax on contingent remainders fixed. 


at highest possible rate is not’ “prop- 
erty tax,” but in nature of “excise 
tax.” People ex rel. Bausher_ v. 
Lynch, 247 N.Y.S. 675, 231 App.Div. 
486 [aff 178 N.E. 818, 257 N.Y. 615]. 


61. See infra text and note 67. 

62. See infra text and notes 64-66. 

63. Blake v. Metropolitan Chain 
Stores, (Mich.) 225 N.W. 587, 63° A. 
L.R. 1386. 

64. U.S.—Illinois Cent. R. Co. v. 
Decatur, 13. S.Ct. -293;, °1470U.S. 190; 


37 L.Hd. 132. 


Cal.—Emery v. San Francisco Gas 
Co., 28 Cal. 345. 


Jll.— Shurtleff v. Chicago, 60 N.E. 
870, 190 Ill. 473. 

Ind.—Wright v. House, 121 N.E. 
433, 188 Ind. 247. 

Kan.—Clark v. Atchison, ete, R. 


Co., 54 P. 930, 8 Kan.App. 733. 


N.J.—State v. Parsons, 40 N.J.Law 
123. 9 
N.Y.—Matter of Church, 92 N.Y. 1; 
Roosevelt Hospital v. New York, 84 
N.Y. 108. 

Tenn.—Taylor v. Chandler, 9 Heisk. 
349, 24 Am.R. 308. 

Wis.—State v. Hobe, 82 N.W. 336, 
‘106 Wis. 411; Dalrymple v. Milwau- 
kee, 53 Wis. 185. 

[a] Special benefit to taxpayer not 
necessary.-—Legality of general ad 
valorem tax is not dependent on spe- 
cial benefit to taxpayer. St. Louis & 
S. W. Ry. Co. v. Nattin, 48 S.Ct. 438, 
277 U.S. 157, 72 L.Ed. 830 [aff 27 F. 
(2d) 766]. 

[b] ax levied on property in 
township for prevention of prairie 
fires is a general tax. Clark v. Atchi- 
son, etc. R. Co, 54 P. 930, 8 Kan. 
App. 733. 

Theory of general taxation see su- 
pra § 2. 

65. Ark.—Board of Improvement 


Taxes, with respect 
to the purpose for which they are levied, are also 
designated as “general,” that is, taxés which are 
imposed throughout the state or some civil division 
thereof, for the purpose of raising revenue for the 
support of the government and for general purpos- 
es, and which are levied on the ground of general 
public benefits,** or as “special,” that is, taxes which’ 
are levied for a special or local purpose for the 
benefit of a part only of the body politie,®® and 
which rest upon the supposition that a portion of 
the public is specially benefited in the increase of 
value to the property of the persons against whom 


| 508, 69 Am.D. 475; 


TAXATION 


stances. ®® 


of Paving Dist. No. 5 of Ft. Smith 
v. Sisters of Mercy, 109 S.W. 1165, 
1167, 86 Ark. 109. 


Cal.—Hart v. Gaven, 
Burnett v. Sacramento, 
73 Am.D. 518. 


Colo.—House v. Larimer County, 
300 P. 998. 


Conn.—Nichols v. Bridgeport, 23 
Conn. 206, 60 Am.D. 636. 


Ind.—Wright v. House, 
433, 188 Ind. 247. 


La.—Klees v. Police Jury of Parish 
of St. Bernard, 59 So. 247, 249, 131 
La. 263; Louisiana & A. Ry. Co. v. 
Shaw, 46 So. 994, 995, 121 La. 997; 
Municipality Number Twce v. White, 
9 La.Ann. 452. : 


Md.—Baltimore ~- v. 
Cemetery, 7 Md. 536: 


Mich.—Williams v. Detroit, 2 Mich. 
560. See Blake v. Metropolitan Chain 
Stores, 225 N.W. 587, 247 Mich. 73, 
63 A.L.R. 1386, 1390. 


12 Cal. 
12) Cal. 


477; 
76, 


121 N.E. 


Green Mount 


Miss.—Williams v. Cammack, 27 
Miss. 222, 61 Am.D. 508, 
Mo.—Garrett v. St. Louis, 25 Mo. 


Newby v. Platte 
County, 25 Mo. 259. See State ex rel. 
and to use of Vaught v. Atchison, T. 
& S, F. Ry. Co., 192 S.W. 990, 995, 270 
Mo. 251; State ex rel. Johnson v. 
Chicago, B. & Q.. R. Co., 93 S.W. 784, 
787, 195 Mo. 228; Commerce Trust 
Co. v. Syndicate Lot Co., 232 S.W. 
1055, 1056, 208 Mo.App. 261. 


Spee v. Newark, 27 N.J.Law 
185. \ 


N.Y.—Brewster v. Syracuse, 19 N. 
Y. 118; People v. Brooklyn, 4 N.Y. 
419, 55 Am.D. 266. See In re Reid’s 
Estate, 236 N.Y.S. 21; In re Reynolds’ 
Estate, 163 N.Y.S. 803, 809. 


N.D.—Murray Bros. & Ward Land 
Co. v. Buttles, 156 N.W. 207, 211i, 32 
N.D. 565. : 


Ohio.—Maloy v. Marietta, 11 Ohio 


St. 638; North Indiana R. Co. v. Con- 
nelly, 10 OhioSt. 162; Reeves v. 
Wood County, 8 OhioSt. 335; Hill v. 
Higdon, 5 OhioSt. 245; Scovill v. 
Cleveland, 1 OhioSt. 135. 
S.C.—Alderman v. Wells, 67 S.E. 


781, 785, 85 S.C. 507, 27 L.R.A.(N.S.) 
864. ‘ 


Tenn.—State v. Clayton, 36 S.W. 


(2d) 890. 


Utah.—Madsen v. Bonneville Irr. 
Dist., 239 P: 781, 783, 65 Utah, 571. 


Vt.—Allen v. Drew, 44 Vt. 174. 


W.Va.—Baltimore, etc. R. Co v. 
Marshall County, 3 W.Va. 319. 


Determination of character of tax. 
ter of a tax depends on the legislative intent as 
expressed in the statute imposing it,®* and in deter- 
mining such intent, the practical operation of the 
statute and its actual effect are persuasive cireum- 
But the substance of the statute,?° and 
its incidents and attributes,’! control, rather than 
the name given to the tax by the legislature, al- 
though the legislative designation is an important 
factor in determining the question.?2 
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the tax is levied.&¢ 


“Public” taxes are those whieh are levied and tak- 
en out of the property of the person assessed, for 
some public or general use or purpose, in whieh he 
has no direct, immediate or pecuniary interest.°? 


The charac- 


Wis.—State v. Hobe, 82 N.W. 336, 
106 Wis. 411; Dalrymple v. Milwau- 
kee, 538 Wits. 185; Weeks v. Milwau- 
kee, 10 Wis. 256. 


Distinction between: 


Ordinary taxes and special assess- 
ments or taxes_for public improve- 
#3807 see Municipal Corporations 


Special assessments and special taxes 
for public improvements see Mu- 
nicipal Corporations § 2806. 


66. Shurtleff v. Chicago, 60 N.E. 
870, 190 Ill. 473. 


Theory of special taxes or assess- 
Avecsrd see Municipal Corporations § 
2 : 


67. Buffalo City. Cemetery v. Buf- 
falo, 46 N.Y. 506, 510. And see cases 
infra this note. 


[a] Distinguished from “local and 
private taxes.”—Buffalo City Ceme- 
tery v. Buffalo, 46 N.Y. 506, 510; 
Shoalwater v. Armstrong, 9 Humphr. 
(Tenn.) 217, 222; Morgan vy. Cree, 46 
Vt. 773, 786, 14 Am.Rep. 640. See 
Louisiana & A. Ry. Co. v. Shaw, 46 


-So. 994,.121 La. 997, decree affirmed 


Arkansas Southern R. Co. v. Louisi- 
ana, &- AiR. Co,,..3l 1S:Ct:-56,-21382 U5: 
431, 54 L.Ed. 1097 (special taxes vot- 
ed in aid of railroads under consti- 
tutional sanction are not local as- 
sessments). 


[b] Covenant to pay “public” tax- 
es.—The covenant of a perpetual 
leaseholder with his municipal les- 
sor to pay the public taxes which 
shall become due on the land embrac- 
es municipal taxes whenever they 
can thereafter be lawfully assessed 
on the land or the improvements 
which are part of the land, although 
when the lease was made the munici- 
pality had no power of taxation. J. 
W. Perry Co. v. City of Norfolk, 31 
Sup.Ct. 465, 467,'220 U.S. 472, 55 L. 
Ed. 548. 


68. Royal ‘Mineral Ass’n vy. Lora, 
13 F.(2d) 227 [aff 46 S.Ct. 627, 271 
U.S. 577, 70 L.Ed, 1093]. 


69. Redfield v. Fisher, 292 P. 813, 
295 P. 461, 135 Or. 180, 73 A.L.R. 721 
[cert den 52 S.Ct. 6]. 


70.. Security Savings & Commer- 


cial Bank v. District of Columbia, 


51 App.D.C. 316, 279 F. 185. 


71. Fleischmann Co. v. Conway, 
122 So. 845, 168 La. 547 [foll Gerde- 
Newman & Co. v. Conway, 122 So. 849, 
168 La. 559]. 


72 Portland v! Portland Ry., 
Light & Power Co., 156 P. 1058, 8 
Or, 271. 


76 [61 C.J.] 
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II. TAXING POWER, LIMITATIONS, AND CONSTEEUT IOS RESTRICTIONS 


[§ 7] A. Origin, Nature, and Extent of Taxing 
Power in General.* The power of taxation rests up- 
on necessity, and is an essential and inherent at- 
tribute of sovereignty, belonging as a matter of right 
to every independent state or government,"? and 
it is as extensive as the range of subjects over which 
the power of that government extends.7* As to such 


73. U.S.—State Board of 
Com’rs of Indiana v. Jackson, 51 §.Ct. 
540, 283 U.S, 527, 75. Lid. 1248, 73 
ALL.R. 1464, 75 A.L.R. 1536 [rev 38 
F.(2d) 652, ‘and leave to pet for reh 
er 51 S.Ct. 651, 75 L.Ed. 1474]; Tyler 
Ve Ut S34'50 S.ct. 356, 281 U.S. 497, 
74 L.Ed. 991, 69 ALR. 758 [aff 33 
F.(2d) 724, which rev 28 F.(2d) 887. 
Rev U. S. v. Provident Trust Co. of 
Pennsylvania, 35 F.(2d) 339, and 
Commissioner of Internal Revenue oir 
Girard Trust Co. 35 F.(2d) 343]; 
Ohio Oil Co. v. Conway, 50 S.Ct. 310, 
281 U.S. 146, 74 L.Ed. 775 [aff 34 F. 
(2d) 47]; Kirtland v. Hotchkiss, 100 
U.S. 491, 25 L.Ed. 558; North Mis- 
souri R. Co. v. Maguire, 20 Wall. 46, 
22 L.Ed. 287; Providence Bank v. 


Billings, 4 Pet. 514,°.7 L.Hd. 939; 
Weston v. Charleston, 2 Pet. 449, 7 
L.Ed. 481; McCulloch v. Maryland, 4 


Wheat. 316, 428, 4 L.Ed. 579; Frank- 
lin v. Carter, 51 F.(2d) 345 [cert den 
52 S.Ct. 40]; Welch v. Fergus Coun- 
ty, 50 F.(2d) 795; Judith Basin Land 
Co. v. Fergus County, 50 F.(2d) 792; 
Port Angeles Western R. Co. v. Clal- 
lam County, Wash., 36 F.(2d) 956 [aff 
44 F.(2d) 28, cert den 51 S.Ct. 495]; 
Liberty Mut. Ins. Co. v. Johnson Ship- 
yards Corporation, 300 F. 952 [aff 6 
F.(2d) 752, aff Stripe vVoUe Ss) 46°S.Ct. 
182, 269 ws: 503, 70 L.Ed. 379]; Na- 
tional Rockland Bank of Boston v. 
City of Boston, 296 F. 743 [rev 
Fourth Atlantic Nat. Bank of Boston 
v. City of Boston, 300 F. 29]; Van 
Deman & Lewis Co. v. Rast, 214 F, 
827 [rev on another ground 36 SICes 
370, 240 U.S. 342, 60 L.Ed. 679, L.R.A. 
1917A 421, Ann. Cas.1917B 455]; Duer 


v. Small, 7 F.Cas.No. 4,116, 4 Blackf.- 


263,17 How.Pr. (N.Y.) 201. 


Ala.—Board of Com’rs of City of 
Mobile v. Moore, 108 So. 568, 214 Ala. 
525; State v. Birmingham Southern 
Ae COL, 62) Son 70,7 182 Alan 475, (Ann. 
Cas.1915D 436. 


Ark.—Board of Com’rs of Red Riv- 
er Bridge Dist. v. Wood, 40 S.W.(2d) 
435, 183 Ark. 1082; Collins v. Hum- 
phrey, 27 S.W.(2d) 102, 181 Ark. 609; 
Pate v Boney, 245 S.W. 315, 156 Ark. 


Cal.—People v. Coleman, 4 Cal. 
60 Am.D. 581. 


Conn.—State v. Sixth Taxing Dist., 
132 A. 561, 104 Conn. 192; Conners y. 
re Haven, 125. A. 375, 101 Conn. 


46, 


Del.—State v. City of Wilmington, 
184 A. 694, 3 Del. 238. 


Fla.—Amos v. Matthews, 126 So. 
308,99 Ela. 1, 65, 115: Hunter’ y. 
Owens, 86 So. 839, 80 Fla. 812; Young 
v. Thomas, 17 Fla. 171, 35 Am.R. 93. 


Ga.—Parham v. Justices, 9 Ga. 352. 


Hawaii—kKeola v. Parker, 21 Ha- 
wali 597. 


I1l.—Elmhurst State Bank v. Stone, 
178 N.E. 362, 346 Ill. 157; People v. 
City of St. Louis, 126 N.E. 529, 291 
Tll. 600; People v. Board of Review 
of Cook County, 125 N.E. 274, 290 Ill. 
467; Porter v. Réckford, etc., R. Co., 
C6. Th o561% 


Ind.—Brown v. Baltimore & O. & C. 
R. Co., 115 N.B. 86, 186 Ind. 81; Han- 


, 269, 101) OhioSt. 132; 


Tax | na v. Allen County, 8 Blackf. 352. oe 


Iowa.—Stewart v. Polk County, 30 
Iowa 9, 1 Am.R. 288; Hanson v. Ver- 
non, 27 Iowa 28, 1 Am.R. 215. 


Ky.—Commonwealth v. Union Pac. 
R. Co.,,283 S.W. 119, 214 Ky. 339, 49 
A.L.R. 1091; Barrow v. Bradley, 227 
S.W. 1016, 190 Ky. 480; Louisville, 
ete:> Re Cos ven.Com, 0 Bush 43. 


Me.—Inhabitants of Town 
Frankfort v. Waldo Lumber Co., 145 
A. 241, 128 Me. 1; Inhabitants of 
Whiting v. Inhabitants of Lubec, 115 
A. 896, 121 Me. 121; Camden v. Cam- 
den Village, 1 A. 689, 77 Me. 530;. Al- 
len v. Jay, 60 Me. 128, 11 Am.R. 185. 


Md.—Grossfeld v. Baughman, 129 


of 


3-| A. 370, 148 Md. 330. 


Mass.—Commonwealth v. 
144 N.B. 66, 249 Mass. 123. 


Mo.—Glassgow v. Rowse, 
479. 


Mont.—Cruse v. Fischl, 175 P. 878, 
55-Mont. 258. 


Neb.—Tillotson v. Siiatt, 
201, 13 Neb. 202. 


Nev.—Ex p. Robinson, 12 Ney. 263, 
28 Am.R. 794. 


N.J.—State v. Parker, 32 N.J.Law 
426; State v. Jackson, 31 N.J.Law 426; 
New Jersey R., etc., Co. v. Collectors, 
26 N.J.Law 519. 


N.Y.—People v. Reardon, 77 N.E. 
970, 184 N.Y. 431, 112 Am.S.R. 628, 8 
L.R.A.N.S. 314; People v. State Tax 


Norman, 


43 Mo. 


13 N.W. 


‘Commissioners, 67 N.E. 69, 174 N.Y. 


417, 105 Am.S.R. 674, 63 L.R.A. 884; 
People v. Pitt, 62 N.E. 662, 169 N.Y. 
521, 58 L.R.A. 372; Peo. v. New York 
Oty. Tax,iveter, ¢Com’ rs) 06a Nove hea: 
Guilford v. Chenango County, 13 N. 
Y. 148; Gautier v. Ditmar, 129 N.Y.S. 
834, 144 App.Div. 721 [aff 97 N.E. 464, 


2045 NY: Ann. Cas.1913C: 960]; 
Clarke v. Rochester, 24 Barb. 446, 5 
Abb.Pr.-107, 14 How.Pr. 193. 


N.C.—Moose v. Board of Com’rs of 
Alexander County, 90 S.E. 441, 172 N 
C. 419, Ann.Cas.1917E 1188. 


Smith, 128 N.E. 
State v. Cooper, 
119 N.E. 253, 97 OhioSt. 86; Board of 
Education v. McLandsborough, 36 
OhioSt. 232; Debolt v. Ohio L. Ins, 
ete:, Co., 1 OhioSt. 563 [aff 16 How. 
(U.S.) 416, 14 L.Ed. 997]; Doerfler v 


Ohio.—Saviers v. 


State Taxing Commission, 21 Ohio 
N.P.N.S. 361. 
Okl.—In re Harkness’ Estate, 204 


PB. 911, 83) OkL-10%, 42 ALR. 399; In 
re Skelton Lead, ete., Co.’s Gross Pro- 
duction Tax, 197 P. 495, 81 Okl. 134; 
Ledegar v. Bockoven, 185 P. 1097, 77 
Okl. 58. 


Or.—Johnson v. Pendleton, 280 P. 
873, 131 Or. 46; Brown y. City of 
Silverton, 190 P. 971, 97 Or. 441. 


Pa.—Pittsburg, etc., Traction Co. v. 
Pittsburg, 75 A. ' 666, 226 Pa.) 429: 
Federal St., etc., Pass. R. Co. v. Pitts- 
burg, 75 A. 662, 226 Pa. 419; Common- 
wealth Bank v. Com., 19 Pa, 144; Silk- 
man v. Scranton, 1 Pa.Co. 329; Com. 
v. Mann, 5 Watts&S. 416; Silkman 
v. Scranton, 1 Pa.Co. 329. 


*By ALBERT Dr FOREST TYLER (8§ 7-8). 


subjects, and ae in so far as # is limited or re- 
strained by the provisions of the constitutions, na- 
tional and state,’> a state’s power of taxation, if 
exercised for public purposes,’® is general, unlimit- 
ed, and absolute, extending to all persons, property, 
and business within its jurisdiction,‘’ the only se- 
curity gs an abuse of the power being found in 


S.C.—Ex  p: Lynch, 16 'S:C. 37: 


Tenn.—Edmonson v. Walker, 195 S. 
W. 168, 137 Tenn. 569. 


Tex.—Clegg v. State, 42 Tex. 608; 
Yorktown Independent School Dist. v. 
Afflerbach, (Commn.App.) 12 S.W.(2d) 
130 [rev (Civ.App.) 1 S.W.(2d) 410]; 
Preston v. Anderson. County Levee 
Improvement Dist. No. 2, (Civ.App.) 
261 S.W. 1077. 


Utah.—Union Refrigerator Transit 
Co. v. Lynch, 55 P. 639, 18 Utah 378, 
48 LRA. 790 [aff.20 S.Ct; 631,177 U. 
S. 149, 44 L.Ed. 708]. 


Va.—Commonwealth v. P. Lorillard 
Cov, 14:8:.S.6.0323; 1369 Va0258;  Byre 
v. Jacob, a Gratt. (55 Va.) 422, 73 
Am.D. 367 


Wash.— State v. Clausen, 163 P. 744, 
95 Wash. 214. 


Wis.—State v. Thorne, 87 N.W. 797, 
112 Wis. 81, 55 L.R-A. 956; Wiscon- 
sin Cent. R. Co. v. Taylor, 52 Wis. 533 
Knowlton v. Rock County, 9 Wis. 418. 


[a] Needs of the government con- 
stitute’ the occasion and the limita- 
tion of the taxing power. Madary v. 
City of Fresno, 128 P. 340, 20 Cal. 
App. Sis 


74 U.S.—McCulloch vy. 
4 Wheat. 316, 4 L.Ed. 579. 


Wore v. Coleman, 4 Cal. 46, 
60 Am.D. 58 


pene Vv. 
Co.,, T6 T= 561: 


Ind.—Hanna 
Blackf. 352. 


N.J.—New Jersey ‘R., etc., 
Collectors, 26 N.J.Law 519. 


Pa.—Commonwealth Bank vy. Com., 
19 Pa. 144. 


Utah.—Union Refrigerator Transit 
Co.viynch, 55 P2639) 18 su tah ss itsy 
48 L.R.A. 790 [aff 20 S.Ct. 631, 177 U. 
S. 149, 44 L.Ed. 708]. 


Maryland, 


Rockford, ete, R- 
v. Allen County, 8 


COs “Ve 


75. See infra § 9 et seq. 
76. See infra §§ 18, 19. 
77. U.S.—Ohio Oil Co. v. Conway, 


50 S.Ct" 810° 282 “HS Q146 STs La, 
TTS “Patt 34. (2a) 4s Ma ear ay 
Reclamation Dist. No. 108, 4 S.Ct. 663, 
111 U.S. 701, 28 L.Ed. 569; Kirtland 
v. Hotchkiss, 100 U.S. 491, 25 L.Ed. 
558; North Missouri R. Co. v. Ma- 
guire, 20 Wall. 46, 22 L.Ed, 287; In re 
State Tax on Foreign-Held Bonds, 15° 
Wall. 300, 21 L.Ed. 179; Lane County 
Vv. Oregon, i Wall. «Tk, 219. 3a. TOT: 

Providence Bank v. Billings, 4 Pet. 

514, 7 L.Hd. 939; MeCulloch v. Mary- 
land, 4 Wheat. 316, 4 L.Ed. 579; Hast-. 
ern ‘Air Transport v. South Carolina 
Tax Commission, 52 F.(2d) 456; Welch 
v. Fergus County, 50 F.(2d) 795; Ju- 
dith Basin Land Co. v. Fergus County, 
60 E.(2d) -792;. Kelly vi Allen, 49 #. 

(2d) 876 [eert’ den 52 S.Ct. 23]; Atchi- 
son, & S. F. Ry. Co. v. Collins, 294 
F. 742 [app dism 45 S.Ct. 351, 267 U. 
S. 609, 69 L.Ed. 812]; Pierce Oil Corp. 
Vv. Hopkins, 282 F. 253 [aff 44 S.Ct. 251, 

264 U.S. 137, 68 L.Ed. 593]; Van De- 
man & Lewis Co. v. Rast, 214 F. 827 
[rev on another ground 36 S.Ct. 370, 

240 U.S. 342, 60 L.Ed. 679, L.R.A.1917A 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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the structure of the government itself in that in | imposing a tax the legislature acts upon its constit- 


421, Ann.Cas.1917B 455]; Dundee 
Mortg. Trust Inv. Co. v. School Dist., 
19 HF. 359; Railroad Tax Cases, 13 
¥F. 722;. Duer v. Small, 7 F:Cas.No. 4,- 
iA6, 4 Blatchf. 268, 17 How.Pr. (N.Y.) 


Ark.—Collins v. Humphrey, 27 S.W 
(2d) 102, 181 Ark. 609; State v. Boney, 
245 S.W. 315, 156 Ark. 169; Davies v. 
City of Hot Springs, 217 S.W. 769, 141 
Ark. 521; American Bauxite Co. v. 
Board of Equalization of Saline Coun- 
C¥ae Leto We td ob 11 OAT KAN S62. 


Cal.—State Bank v. San Francisco, 
75 PRP. 832, 142 Cal. 276, 100 Am.S.R. 
130, 64 L.R.A. 918; Mackay v. San 
Francisco, 45 P. 696, 113 Cal. 392. 


Colo.—Smith v. Farr, 104 P. 401, 46 
Colo. 364; Peo. v. Ames, 51 P. 426, 24 
Colo. 422. 


Conn.—State v. Sixth Taxing Dist., 
132 A. 561, 563, 104 Conn. 192; Con- 
ners v. City of New Haven, 125 A. 375, 
101 Conn. 191; State v. Murphy, 98 
A. 343, 90 Conn. 662. 


Fla.—Amos v. Mathews, 126 So. 308, 
99 Fila. 1,65, 115; -Hunter v: Owens, 
86 So. 839, 80 Fla. 812. 


Idaho.—Stein v. Morrison, 75 P. 246, 
9 Idaho 426. 


Ill.— Metropolis Theater Co. v. City 
of Chicago, 92 N.E. 597, 246 Ill. 20 [aff 
33 S.Ct. 441, 228 U.S. 61,. 57-L.Ed. 

Harder’s Fire-Proof Storage, 
Co. v. Chicago, 85 N.E. 245, 235 
Til. 58, 14 Ann.Cas. 536; Greenleaf v. 
Morgan County, 56 N.E. 295, 184 Ill. 
226, 75 Am.S.R. 168; Porter v. Rock- 
ford, ,ete;: R.i+Co.,) 7650 56Le" State 
Treasurer v. Wright, 28 Ill. 509; Saw- 
yer v. Alton, 4 Ill. 127. 


Ind.—Gafill v. Bracken, 145 N.E. 
312, 146 N.E. 109, 195 Ind. 551; State 
v. Marion County, 82 N.E. 482 , 85 N.E, 
SiS h7O Ind,.1595. 


Iowa.—Judy v. Beckwith, 114 N.W. 
565. 1387 Iowa 24, 15 L.R.A.N.S. 142, 
15 Ann.Cas. 890. 


Kan.—Newton v. Atchison, 31 Kan. 
153, 47 Am.R. 487. 


Ky.—Commonwealth v. Union Pac. 
Re: Co 283 "SEW. 119, 2204 Ky. 339. 49 
A.L.R. 1091; Greenbaum v. Common- 
wealth, 144 S.W. 45, 147 Ky. 450, Ann. 
Cas. 1913D 338; Commonwealth v. 
Greenbaum, 129 S.W. 555, 139 Ky. 138 
[mod 130 S.W.. 982, 140 Ky. 221]; 
Johnson v. Bradley-Watkins Tie Co., 
Sy uses C20. 120) Ky 186s 2 Kyi. 
540; Cincinnati, ete., R. Co. v. Com., 
81 Ky. 500; Lexington v. McQuillan, 
9 Dana 516, 35 Am.D. 159. 


La.—Shaw v. Board of Com’rs of 
Bayou Terre-aux-Beeufs Drainage 
‘Dist-4-10).So-7 9105 7917, 1389 tar 9L7; 
Levy’s Succession, 39 So. Sign lis) La. 
an Sa Lae AS NES.) SOS fatt 27 S.Ct: 
174, 203 U.S. 548, 51 L.Ed. 310]; 
ond Municipality v. Duncan, 
Ann, 182 


Me.—Inhabitants of Whiting v. In- 
habitants of Lubec, 115 A. 896, 121 
Me. 121; State v. Western Union Tel. 
Co., 73° Me. 526. 


Md.—McLane v. Judges of Appeal 
Tax Court of Baltimore City, 143 A. 
656, 156 Md. 133. 


Mass.—Hart v. Tax Commissioner, 
132 N.E. 621, 240 Mass. 37. 


Minn.—State v. Pittsburgh Plate 
Glass Co., 180 N.W. 108, 147 Minn. 
339; State v. City of Bly, 151 N.W. 
545, 129 Minn. 40, Ann.Cas.1916B 189; 
Sanborn v. Rice County, 9 Minn. 273. 


Mo.—State ex rel. American Nat. 
Assur. Co. v. Gehner, 280 S.W. 421; 
State ex rel. Indemnity Co. of Amer- 
ica v. Gehner, 280 S.W. 421; 
rel. International Life Ins. Co. vy. Geh- 
ner, 280 S.W. 421; State ex rel; Mis- 


Sec- 
2 La. 


Sti-te ex’ 


souri Ins. Co, v. Gehner, 280 S.W. 421; 
State ex rel. Missouri State Life Ins. 
Co. v. Gehner, 280 S.W. 421; State ex 
rel. American Automobile Ins. Co. v. 
Gehner, 280 S.W. 420; Stat ex rel. 
Central States Life Ins. Co. v. Gehner, 
280 S.W. 420;. State ex rel. Citizens’ 
Ins. Co. v. Gehner, 280 S.W. 420; State 
ex rel. American Central Ins. Co. v. 
Gehner, 280 S.W. 416, 315 Mo. 1126; 
American Mfg. Co. v. St. Louis, 192 
S.W. 402, 270 Mo. 40 [aff 39 S.Ct. 522, 
250 U.S. 459, 63 L.Ed. 1084]; Hanni- 
bal, etc., R. Co. v. State Bd. of Equali- 
zation, 64 Mo. 294; North Missouri 
R. Co. v. Maguire, 49 Mo. 490, 8 Am.R. 
eg 20 Wall. (U.S.) 46, 22 L.Ed. 


Mont.—-State v. Board of Com’rs of 
Cascade County, 296 P. 1, 89 Mont. 
37; State v. Jones, 261 P. 356, 80 
Mont. 574, 60 A.L.R. 551: Cruse v. 
Fischl,, 175, P:’- 878, 55° Mont. 258: 


Nev.—State v. Williams, 185 P. 459, 
43 Nev. 290 


Nit arky v. Windham, 59 N.H. 
288, 47 Am.R. 202. 
N.J.—Yardley v. Essex County 


Board of Taxation, 108 A. 299, 93 N.J. 
Law 290; Rudderow v. State, 31 N.J. 
Law 512; Standard Underground Ca- 
ble Co. v. Atty.-Gen., 19 A. 733, 46 N.J. 
Eq. 270, 19 Am.S.R. 394. 


N.Y.—People ex rel. Stafford v. 
Travis, 1382 N.B. 109, 231 N.Y. 339, 15 
A.L.R. 1319; People v. Ronner, 77 N. 
E. 1061, 185 N.Y. 285; People v. Rear- 
don, 77 N.E. 970, 184 N.Y. 431, 112 Am. 
S.R. 628, 8 L.R.A.N.S. 314; Peo. v. 
Fitch, 42 N.E. 520, 148 N.Y. 71; Mat- 
ter of Sherwell, 26 N.E. 464, 125 N.Y. 
376 [aff 12 N.Y.S. 200]; State v. Kings 
County,. .262N.B. 27.2)1126, N.Y.) 312. 
Lawton v. Steele, 23 N.E. 878, 119 N. 
Y. 226,16 Am:S.R.):813) 7 L.R.A. 134; 
Matter of McPherson, 10 N.E. 685, 104 
N.Y. 306, 58 Am.R. 502; Spencer v. 
Merchant, 3 N.E. 682, 100 N.Y. 585; 
Genet v. Brooklyn, 1 N.E. 777, 99 N. 
Y. 296; Peo. v. Home Ins. Co., 92 N.Y, 
328; In re Van Antwerp, 56 N.Y. 261; 
Peo. v. Flagg, 46 N.Y. 401; New York 
Protestant Episcopal Public School vy. 
Davis, 31 N.Y. 574; Ackley v. Tarbox, 
31 N.Y. 564 [rev 29 Barb. 512]; Che- 
nango Bank vy. Brown, 26 N.Y. 467; 
Guilford v. Chenango County, 13 N.Y. 
143 [aff 18 Barb. 615]; Gautier v. Dit- 
mar, 129 N.Y.S. 834, 144 App.Div. 721 
[aff 97 N.E. 464, 204 N.Y. 20, Ann.Cas. 
1913C 960]; People ex rel. Board of 
Com’rs for Improvements on Great 
Chazy River v. Sancomb, 251 N.Y.S. 
607, 283 App.Div. 29; People v. Mol- 
loy, 35 App.Div. 136, 54 N.Y.S. 1084 
[aff 55 N.E. 1099, 161 N.Y. 621]; Peo. 
v. Ulster County, 36 Hun 491; Town- 
send v. New York, 16 Hun 362; Wal- 
lack v. New York, 3 Hun 96, 5 Thomps. 
&C. 322; Luke v. Brooklyn, 43 Barb. 
54; Clarke v. Rochester, 24 Barb. 446, 
5 Abb.Pr. 107, 14 How.Pr. 193; Guil- 
ford v. Cornell, 18 Barb. 615 [aff 13 N. 
Y. 143]; Astor v. New York, 37 N.Y. 
Super. 560; Peo. v. Westford, 38 How. 
Pr. .23, 


N.C.—Moose v. Board of Com’rs of 
Alexander County, 90 S.B. 441, 172 N. 
&. 419, Ann.Cas.1917E 1183. 


Ohio.—Saviers v. Smith, 128 N.E. 
269, 101 OhioSt. 132. 


Okl.—In-re Skelton Lead, etc., Co.’s 
Gross Production Tax, 197 P. 495, 81 
Okl. 184; Ledegar v. Bockoven, 185 P. 
1097, 77 Okl. 58. 

Pa.—Olyphant Borough v. Egreski, 
29 Pa.Super. 116; Strasburger v. Guin- 
ter, 23 Pa.Co. 481; Silkman v. Scran- 
ton, 91 0Pa.Co.)329. 


$.c.—Fuller v. South Carolina Tax 
Commission, 121 S.H, 478, 128 S.C. 14; 
Santee Mills v. Query, 115 S.E. 202, 
122 S.C. 158; Ware Shoals Mfg. Co. 
vy. Jones, 58 S.E. 811, 78 S.C. 211. 


S.D.—Ewert v. Taylor, 160 N.W. 
797, 38 S.D. 124; In re McKennan’s 
Estate, 126 N.W. 611, 25 S.D. 369, 33 
L.R.A.N.S. 606 [rev 130 N.W. 33, 27 
S.D. 136, Ann.Cas.1913D 745]. 


Tenn.—Davidson County v. Kirk- 
patrick, 266 S.W. 107, 150 Tenn. 546; 
Hill v. Roberts, 217 S.W. 826, 142 
Tenn. 215; I. M. Darnell & Son Co. v. 
City of Memphis, 95 S.W. 816, 818, 
116 Tenn. 424. 


Tex.—Hall v. Miller, 115 S.W. 1168, 
102 Tex. 289 [aff (Civ.App.) 110 S.W. 
165]; Preston v. Anderson County 
Levee Improvement Dist. No. 2, (Civ. 
App.) 261 S.W. 1077; Hall v. Miller, 
(Civ.App.) 110 S.W.165 [aff 115 S.W. 
1168, 102 Tex. 289]; State v. Fidelity, 
ive Co., 80 S.W: 544, 35 Tex.Civ.App. 


Utah.—Salt Lake City v. Christen- 
sen Co., 95-P. 523) 34 Utah: 38), 17:3: 
A.N.S. 898. 


Vt.—Clark vy. City of Burlington, 
143 A. 677, 101 Vt. 391; State v. Clem- 
ent Nat. Bank, 78 A. 944, 84 Vt. 167, 
Ann.Cas.1912D 22 [aff 34 S.Ct. 31, 231 
U.S.2120,. 58 Ld. 147]; 9 Catlin’ v. 
Full, 242VtP 1522 


Wash.—Everett v. 
P. 144, 106 Wash. 355. 


Wyo.—Wyoming Central Irr. Co. v. 


Adamson; 180 


Farlow, 114 P. 635, 116 P. 1021, 19 
Wyo. 68. 
[a] “Taxing power,” acting with- 


in its legitimate sphere, is one which 
knows no stopping place until it has 
accomplished the purpose for which it 
exists, namely, the actual enforce- 
ment and collection from every ob- 
ject of taxation of its proportionate 
share of the public burdens; and, if 
prevented for any reason, it may re- 
turn again and again until the tax is 
collected. Anderson v. Ritterbusch, 
98 P. 1002, 1009, 22 Okl. 761. 


[b] Inherent ‘power of state to 
raise the necessary revenue for state 
government includes the power to im- 
pose an “ad valorem tax” upon all 
property which must look to the state 
for protection and which the state is 
obligated to protect. In re Skelton 
Lead & Zine Co.’s Gross Production 
Tax for 1919, 197 P. 495, 81 Okl. 134. 


[ec] Power to tax includes power 
to retax and impose other burdens of 
taxation On same subjects of taxation 
at will of supreme taxing’ power. 
Everett v. Adamson, 180 P. 144, 106 
Wash. 355. 


[d] Excise tax on the privilege of” 
making sales of named products, 
though measured by the quantities 
sold for a designated use, is within 
the state’s power of taxation, when 
the commerce clause is not involved. 
Pierce Oil Corporation v. Hopkins, 282 
F, 253 faff 44 S.Ct. 251, 264 U.S. 137, 
68 L.Ed. 593]. ; 


[e] Power of state to tax intangi- 
ble property is not affected by the tax 
laws of the state where the subject of 
taxation may be physically located. 
McKennon v. McFall, 155 S.W. 158, 
127 Tenn. 393. 


{f] Public securities held in pri- 
vate ownership.—No provision of the 
United States Constitution inhibits a 
state from taxing its public securities 
held in private ownership within the 
state, so long as the statutory method 
of enforcing the tax does not impair 
the obligation to contract between the 
state and its bondholders. Cruse v. 
Fischl, 175 P. 878, 55 Mont. 258. 


[g] Retrospective assessment.— 
The state may provide for the retro- 
spective assessment of property for 
taxation. Richardson vy. State Nat. 
Bank, 123 S.W. 294, 1189, 185 Ky. 772 
[error dism 32 S.Ct. 838, 225 U.S. 696, 


78 [61 C.J.] 


uents.78 The sovereignty of a state or nation is said 
to extend to everything which exists by its own au- 
thority or is introduced by its permission,*® and to 
be limited accordingly,®® so that everything over 
which such sovereign power extends is an object of 
taxation;®! and conversely, that over which the sov- 
ereign power of a particular government does not 
extend is not subject to taxation thereby.*? 
vidual equities are not regarded in the exercise of 
the state’s power,®* and the mere fact that taxation 
is unjust or oppressive is no ground for judicial 
interference, where no constitutional provision has 
been violated.’ The power of taxation is exercised 
subject to certain constitutional requirements and 


56 L.Ed. 1262]. 


[h] In Australia the same rule ob- 
tains as to the powers of taxation 
vested in the several states of the 
commonwealth. Deakin v. Webb, 1 
Austr.C:R. 1585; ‘D’Emden: v.. Ped- 
der; 1 Austr:C.L:R. 91. 


Situs of property generally see in- 
fra §§ 206-225. 


_ Territorial extent of power see in- 
fra §§ 16-17. 


78. McCulloch v. Maryland, 4 
Wheat. (U.S.) 316, 4 L.Ed. 579; Levy’s 
Succession, 89 So. 37, 115 La. 377, 8 
L.R.A.N.S. 1180 [aff 27 S.Ct. 174, 203 
\U.S. 548, 51 L.Ed. 310]; North Mis- 
souri R. Co. v. Maguire, 49 Mo. 490, 8 
Am.R. 141 [aff 20 Wall. (U.S.) 46, 22 
L.Ed. 287]. 


“In imposing a tax, the legislature 
acts upon its constituents. This is, 
in general, a_ sufficient security 
against erroneous and oppressive tax- 
ation.” McCulloch v. Maryland, 4 
Wheat. (U.S.) 316, 428, 4 L.Ed. 579. 


79. Van Brocklin v. Anderson, 6 
S.Ct. 670, 117 U.S. 151, 29 L.Wd. 845; 
McCulloch v. Maryland, 4 Wheat. (U. 
S.) 316, 4 L.Ed. 579; Hanna v. Allen 
County, 8 Blackf. (Ind.) 352. 


€0. Union Bank y. Hill, 3 Coldw. 
(Tenn.) 325. 


81. Haavik v. Alaska - Packers’ 
Ass'n, 44 S.Ct. 177, 263 U.S. 510, 68 
L.Ed. 414; New Jersey Cent. R. Co. 
.v. Jersey City, 28 S.Ct. 592, 209 U.S. 
473, 52 L.Ed. 896 [aff 61 A. 1118, 72 
N.J.Law 311]; Van Brocklin vy. An- 
derson, 6 S.Ct. 670, 117 U.S. 151, 29 
L.Ed. 845; McCulloch v. Maryland, 4 
Wheat. (U.S.) 316, 4 L.Ed. 579; Com. 
v. Union Pac. R. Co., 283 S.W. 119, 214 
Ky. 339, 49 A.L.R. 1091; Wolfe Coun- 
ty v. Beckett, 105 S.W. 447, 127 Ky. 
252,. 32° Ky. 167, 1%) LYRVAGN. Si 688; 
Hart v. Tax Commissioner, 132 N.E. 
621, 240 Mass. 37; People v. Ronner, 
TUNES 1061,° 185° N.Y 28555 Peo. ve 
Reardon, 77 N.E. 970, 184 N.Y. 431, 
112 Am.S.R. 628, 8 L.R.A.N.S. 314 [aff 
97 N.Y.S. 535, 110 App.Div. 821 and 
aff in 204 U.S.,152, 51 L.Ed. 421]; Peo. 
v. Equitable Trust Co., 96 N.Y. 387; 
State v. Clement Nat. Bank, 78 A. 944, 
84 Vt. 167, Ann.Cas.1912D 22 [aff 34 
S.Ct. 31, 231 U.S. 120, 58 L.Ed. 147]; 
Andrews v. Auditor, 28 Gratt. (69 
Vari. 

“All subjects over which the sov- 
ereign power of the state extends are 
objects of taxation; but those over 
which it does not extend are upon the 
soundest principles, exempt from tax- 
ation.” Andrews v. Auditor, 28 Gratt. 
(69' Va.) 115, 120. 


[a] “Nothing but special constitu- 
tional limitation upon legislative au- 
thority can exclude anything to which 
the authority extends from the grasp 
of the taxing power, if the Legisla- 
ture in its discretion shall select it 
for revenue purposes.” Wolfe Coun- 
ty v. Beckett, 105 S.W. 447, 448, 127 


TAXATION ‘ 


Indi- 


are not taxes.®° 


Pee 252, 32 Ky.L. 167, 17 L.R.A.N.S. 


{b] Governmental jurisdiction in 
matters of taxation depends upon the 
power to enforce the mandate of the 
state by action taken within its 
borders, either in personam or in rem, 
according to the circumstances of the 
case, and the jurisdiction to act re- 
mains, even though all permissible 
measures are not resorted to. Shaffer 
v.Carter, 40 S.Ct. 221, 252 U.S. 37, 64 
L.Ed, 445. 


[c] Whether person or peropexty: 
tangible or intangible, franchise, priv- 
lege, occupation, er right, every- 
thing within the legislative power is 
subject to tax. Wolfe County v. 
Beckett, 105 S.W. 447, 127 Ky. 252, 32 
Ky.L. 167, 17 L.R.A.N.S. 688. 


[d] In New York bay under the 
agreement of 1833 lands lying be- 
tween the middle of the bay and the 
low water line on the New Jersey 
shore are under the sovereign power 
of the state of New Jersey and taxa- 


ble by that state notwithstanding the 


exclusive jurisdiction of New York 
over the waters of the bay. New Jer- 
sey Cent. R. Co. v. Jersey City, 28 
S.Ct; 592, 209 U.S) 473, 52 L.Ed. 896 
[aff 61 A. 1118, 72 N.J.Law 311]. 


Particular subjects of taxation: 
Corporations see infra §§ 231-261. 
Excise taxes see infra §§ 226-229. 
Income see infra XX, 

Persons see infra §§ 1233-125. 
Poll taxes see infra XVII. 
Property: 
Personalty see infra § 154 et seq. 
Realty see infra § 135 et seq. 


Transfer or inheritance see 
XXL, 


82. U.S.—Van Brocklin v. Ander- 
son, 6 S.Ct. 670, 117 U:S. 151, 29 L. 
Ed. 845; McCulloch v. Maryland, 4 
Wheat. 316, 4 L.Ed. 579; Moore v. 
Mitchell, 30 F.(2d) 600, 65 A.L.R. 1354 
[aff 28 F.(2d) 997, and aff 50 S.Ct. 175, 
281 U.S. 18, 74 L.Ed. 673]. 


Ky.—Com. v. Union Pac. R. Co., 283 
S.W. 119, 214 Ky. 339, 49 A.L.R. 109. 


Mass.—Hart v. Tax Commissioner, 
132 N.E. 621, 240 Mass. 37. 


Pa.—In re Frick’s Estate, 121 A. 35, 
277 Pa. 242 [rev on another ground 
iene 603, 268 U.S. 478, 69 L.Hd. 

ae) 


Porto Rico.—Standard Dredging Co. 
v. Gromer, 5 Porto Rico Fed. 142. 


een ee Bank v. Hill, 3 Coldw. 


“The question of the jurisdiction of 
the state to tax is one of fact and can- 
not turn upon theories or fictions.” 
In re Swift, 32 N.H. 1096, 137 N.Y. 77, 
86 [quot In re Paul, 154 A. 503, 303 
Pa. 330, 335). 


[a] While the taxing power of a 


infra 
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restrictions,*® and restrictions of a contractual char- 
acter,®® and in practice certain implied restrictions 
have been recognized not based upon any express 
limitation or absence of sovereign power,*’ as in 
regard to the taxation by a state of its own property 
or the property of municipal corporations which is 
devoted to public purposes.*® 
must also be considered with reference to the essen- 
tial characteristics of a tax,®® as such power can- 
not be used for the imposition of burdens which 


The taxing power 


The liability of the same person 


or property to taxation by different governments 
is no valid reason against the existence of the state 
power of taxation,®! however inexpedient it may be 


state is coextensive with its sover- 
eignty, the subject matter of a tax 
must be within the jurisdiction of the 
taxing state, and that jurisdiction 
comes from the law, and is not ob- 
tained through the simple assertion 
of the legislature that it exists. Hart 
v. Tax Commissioner, 132. N.E. 621, 
240 Mass. 37. 


Cross references: 


Persons and property liable to taxa- 
tion see infra §§ 118-381. ; 


Property of foreign nation see infra 
text and notes 94, 95. 


Territorial extent of power see infra 
§§ 16, 17. 


83. City of Johnstown v. Dibert, 
88 Pa.Super. 117; Strasburger v. 
Guinter, 23 Pa.Co. 481. 


84 Van Deman & Lewis Co. v. 
Rast, 214 EF. 827 {rev on another 
ground 36 S.Ct. 370, 240 U.S. 342. 60 
L.Ed. 679, L.R.A.1917A 421, Ann.Cas. 
1917B 455]; Youngblood v. Sexton, 
32 Mich. 406, 20 Am.R. 654; North 
Missouri R. Co. v. Maguire, 49 Mo. 
490, 8 Am.R. 141 [aff 20 Wall. (U.S.) 
46, 22 L.Ed. 2871; Nashvile, C. & St. 


'L. Ry. v. Carroll County, 33 S.W.(2d) 


69, 161 Tenn. 581 [app dism 51 S.Ct. 
349, 283 U.S. 785, 75 L.Hd. 1414]. 


85. See infra '§§ 9, 14, 19, 27-117. 
et Exemptions see infra §§ 382- 
Surrender of power see infra §§ 13, 


87. Camden vy. Camden Village 
Corp., 1 A. 689, 77. Me. 530; Pub- 
lic School Trustees y. Trenton, 30 N. 
J. Eq. 667. 


Taxation: _ 
Purposes of see infra §§ 19-25. 
Territorial limitations see infra §§ 


Without representation see infra § 8. 
88. See infra §§ 359-368. 
89. See supra § 8. 


$0. U.S.—Citizens Sav., ete, As- 
foe v. Topeka, 20 Wall. 655, 22 L.Ed. 


Ind.—McClelland v. State, 37 N.E. 
1089, 138 Ind. 321. 


Mass.—Mead vy. Acton, 1 N.E. 413 
139 Mass. 341. : 


Pa.—Sharpless v. Philadelphi 
Pa. 147, 59 Am.D. 759. Re ares 


Tex.—Waples v. Marrast, 184 S.w. 
180, 108 Tex. 5, L.R.A.1917A 253. 


[a] Assessments for improvements 
are, however, imposed under the gen- 
eral power of taxation, although dis- 
tinguishable from ordinary taxes. 
See Municipal Corporations § 2807. 


91. Judy v. Beckwith, 114 N.w. 
565, 137 Iowa 24, 15 L.R.A.N.S. 142 
15 Ann.Cas. 890;' Appeal Tax Ct. v. 
Gill, 50 Md. 877; In re Thourot’s Es_ 
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§ 7-9] 


to exercise it.®? A state may not, of course, lay a 
tax in any form on interstate commerce.?? 


Property of foreign nation. The power of. the 
state to tax all property within its jurisdiction? 
does not authorize a state to tax personal property 
within the state, owned by a foreign nation.®® 


Power of territories. The only restrictions upon 
the power of territories to levy taxes are those con- 
tained in the United States Constitution and con- 
gressional enactments,°® and the implied restriction 
whereby property and instrumentalities of the Unit- 
ed States are exempt from taxation by a state or 
territory.°* 

[§ 8] B. Taxation Without Representation. Tax- 
ation without representation, or without the consent 


in some form of those who are to be taxed, is vicious 
in principle and contrary to the fundamental princi- 


TAXATION 


[61 C.J.] 79 


ples of good government;°* but the principle of rep- 
resentation applies to political communities, as such, 
and not to individuals, and is satisfied by their ade- 
quate representation in the legislative body which 
votes the tax.°® Hence this principle does not pre- 
vent any state from taxing the property of persons 
who have not the right to vote, such ‘as infants, 
married women, and nonresidents.1 Nor does a 
prohibition of taxation without the consent of the 
people or their representatives restrict the power of 
the legislature to repeal acts imposing taxes, or to 
inhibit the collection of taxes that have been as- 
sessed.” 


[§ 9] C. Constitutional Provisions and Restric- 
tions in General.*? Provisions relative to the tax- 
ing power of the United States and of the several 
states are to be found in the federal constitution 
and in state constitutions,* such as the provisions 


tate, 172 P. 697, 52 Utah 106, 112. 


“The right of the authorities of 
one state to tax property in its juris- 
diction subject to taxation cannot, 
and does not, depend on the action of 
the taxing power of any other state.” 
In re Thourot’s Estate, supra. 


Double taxation see infra §$§ 69-86. 


92. Appeal Tax Ct. v. Gill, 50 Md. 
377. 


93. See Commerce § 126 et seq. 
94. See supra text and note 77. 


95. KErench Republic vy. Board of 
Sup’rs of Jefferson County, 252 S.W. 
124, 200 Ky. 18. 


[a] Absolute sovereignty of every 
nation within its own territory (1) is 
subject to certain limitations sanc- 
tioned by the law of nations and im- 
posed by its own consent, where for- 
eign governments enter the territory 
with its eonsent, in which case there 
is an implied understanding it does 
not intend to_ place its sovereign 
rights within the jurisdiction of the 
other nation, and therefore does not 
intend to subject them to taxation. 
French Republic v. Board of Sup’rs 
of Jefferson County, 252 S.W. 124, 200 
Ky. 18. (2) Const. § 170, exempting 
from taxation public property used 
for public purposes, should be con- 
strued in the light of history and the 
uniform dealing of one power with 
another, which does not sustain the 
right to tax the personal property of 
a foreign power temporarily within 
the jurisdiction, and, so construed, 
the constitution does not authorize or 
require the taxation of tobacco with- 
in the state, owned by the French 
Republic for the purpose of trade 
therein. French Republic v. Board 
of Sup’rs of Jefferson County, supra. 
(3) Moreover, since the French Re- 
public is not suable in the state 
courts without its consent, and to- 
paceco owned by it within the state 
cannot be subjected to the payment 
of the tax thereon, the state has no 
method whereby it can enforce the 
collection of any tax it might assess 
on such property. French Republic 
vy. Board of Sup’rs of Jefferson Coun- 
ty, supra. 


96. Territory v. Pinney, 114 P. 367, 
15 N.M. 625. And see cases infra this 
note. 

[a] Extent of power.—(1) A pro- 


vision in the organic act of a terri- 
tory that “the legislative power of 
the territory shall extend to all right- 
ful subjects of legislation not incon- 
sistent with the constitution and laws 
of the United States locally applica- 
ble” includes full and comprehensive 


f108 N.W. 557, 128 Wis. 


power to legislate in the matter of 
taxation. Peacock v. Pratt, 121 F. 
772, 58 C.C.A. 48. (2) Under the or- 
ganic act of the territory of Okla- 
homa it might subject any property 
within the territory to taxation ex- 
cept property of the United States 
which was expressly excluded. Rice 
v. Hammonds, 91 P. 698, 19 Okl. 419, 
14 Ann.Cas. 963. (3) Jurisdiction for 
taxing purposes of the harbor areas 
and navigable waters of Porto Rico 
is not denied to the insular govern- 
ment by the reservations in favor of 
the United States made by Act April 
12, 1900, § 13, and Act July 1, °1902. 
Gromer v. Standard Dredging Co., 32 
S.Ct. 499, 224 U.S. 362, 56 L.Ed. 801. 


$7. See infra §§ 344-358, 370-379. 


98. Gage v. Graham, 57 Ill. 144; 
Harward vy. St. Clair, etce., Levee, ete., 
Bete Ill, 130; Keasy v. Bricker, 60 
Pa. 9. 


99. U.S.—St. Paul Trust & Savings 
Bank v. American Clearing Co., 291 F. 
212° [aff 10 F.(2d), 1017}. 


Cal.—Gadd v. McGuire, 231 P. 754, 
69 Cal.App. 347. 


Conn.—State v. Williams, 35 A. 24, 
421, 68 Conn. 131, 48 L.R.A. 465 [aff 
18. 8$.Ct. 617, 170. U.S. 304, 42 L.Ed. 
1047]. 


Ky.—Clark v. Leathers, 5 S.W. 576, 
9 Ky.L. 558. 


Me.—Opinion of Justices, 18 Me. 
458. 
N.Y.—People v. Brooklyn, 4 N.Y. 


419, 55 Am.D. 266. 


N.C.—Moore v. Fayetteville, 80 N. 
GC, 154,530  AmART 1753: Lockhart “ v. 
Harrington, 8 N.C. 408. 


Va.—In re Case of the County Levy, 
5, Call: (9 Via.) 139. 


Wis.—Chicago, etc., R. a v. State, 
553. 


{a] Taxation, while theoretically 
requiring the consent of the governed, 
requires that consent through its duly 
accredited representatives in the leg- 
islative departments only, and not the 
individual consent of each and every 
property owner to each and every par- 
ticular item of taxation. St. Paul 
Trust & Savings Bank v. American 
Clearing Co., 291 F. 212 [aff 10 F.(2d) 
1017]. 

[b] Taxation in District of Colum- 
bia.—As bearing on the question of 
taxation without representation, it is 
to be noted that the power of taxa- 
tion of persons and property in the 
District of Columbia, where there is 
no direct representation of the people, 
is vested in congress generally and 
without limit. See Loughborough v. 


*By FRANCIS J. LUDES (§ 9). 


Bere: 5 Wheat. (U.S.) 317, 5 L.Ed. 


‘1. Thomas v. Gay, 18 S.Ct. 340, 
169 U.S. 264, 42 L.Ed. 740; Smith v. 
Macon, 20 Ark. 17; Wheeler v. Wall, 
6 Allen (Mass.) 558; Moore v. Fay- 
etteville, 30 N.C. 154, 30 Am.R. 75. 


2. Augusta v. North, 57 Me. 392, 
2 Am.R. 55. 


3. Cross references: 
ue: pieces: of law see infra §§ 94— 


Equal protection of the laws see Con- 
stitutional Law §§ 881-889. 


Impairing obligation of contracts see 
Constitutional Law §§ 605-607. 


Privileges and immunities of citizens 
secured by _ constitutional provi- 
sions see infra §§ 27, 28. 


Prohibition of enactment of special 
laws see Statutes § 364. 


Taxation of commerce see Commerce 
§§ 126-162. 


4 See constitutional provisions. 


[a] Applicability of federal con- 
stitution.—(1) The federal constitu- 
tion does not confine the state to one 
system of taxation, but different sys- 
tems adjusted with reference to the 
valuation of different kinds of prop- 
erty may be adopted and the method 
of collecting taxes may be varied to 
suit the necessities of the case. State 
v. Clement Nat. Bank, 78 A. 944, 84 
Vt. 167, Ann.Cas.1912D 22 [aff 34 S. 
Ct.. 31, 231 U.S. 120, 58 L.Bkd: 147). 
(2) Art 1 §§ 2, 9, declaring that di- 
rect taxes, if laid, shall be appor- 
tioned among the several states ac- 
cording to population, have no appli- 
cation to the states, but are merely 
limitations on the power of congress. 
Pohl. wu, Chicago, ME. &, St:sPi Rye Com 
160° Po °b1'b, 625 Mont. 57222763) "The 
Fifth and Seventh Amendments to 
the constitution are designed as re- 
strictions on legislation by the fed- 
eral government, and not on state 
governments in respect of their own 
citizens, and therefore do not affect 
the validity of a state law imposing 
a tax on the gross earnings of a rail- 
way company. North Missouri R. 
Co. v. Maguire, 49 Mo. 490, 8 Am.R. 
141 [aff 20 Wal. (U.S.) 46, 22 L.Ed. 
287]. 

{b] Guaranty of freedom of press 
does not forbid the taxation of capi- 
tal employed in publishing a newspa- 
New Orleans v. Crescent News- 


per. 
paper, 14 La.Ann. 804. 
[c] Supplying deficiency in annual 


appropriations.—A constitutional pro- 
vision that, whenever the expenses of 
any fiscal year shall exceed the in- 
come, the legislature may provide for 
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requiring equality and uniformity in taxation,’ or 
taxation according to value,® or imposing restric- 
tions as to its purpose,’ or as to its rate or amount,*® 
or denying to the legislature authority to irrevoca- 
bly give, grant, limit, or restrain the sovereign right 
Tax statutes are not immune from the 
operation of constitutional inhibitions,t® and where 
a tax statute conflicts with a constitutional provi- 
sion, the constitution must prevai 
general principle of the separation of the three de- 
partments of government forbids such an exercise 
of the power of taxation as would infringe upon the 
constitutional rights of the courts or of the exec- 
utive;'? and where the scheme for the administra- 
tion of the revenue laws is prescribed by the con- 
stitution, the legislature cannot substitute another 
Where the consti- 


of taxation.® 


and different scheme therefor.?* 


a tax for the ensuing year sufficient 
to pay the deficiency as well as the 
estimated expenses of the ensuing 
year applies only to state taxes and 
not to taxes for county purposes. 
Mason v. Purdy, 40 P. 130, 11 Wash. 
591. 


p {d] In Arkansas it has been stated 
that there are two, and only two, limi- 
tations in the constitution on the 
power of the state to raise revenue 
for state\purposes: (1) That taxes 
on property ‘must be ad _ valorem, 
equal, and uniform; (2) that the leg- 
islature cannot lay a tax for state 
revenue on occupations that are of 
common right. Sims v. Ahrens, 271 
S.W. 720, 167 Ark. 557 (per Wood, J.). 


[e] In Florida (1) it has been 
held that under the constitution only 
two classes of taxes can be levied, an 
ad valorem tax and a tax on licenses 
(Afro-American Industrial & Benefit 
Ass’n v. State, 54 So. 383, 61 Fla. 85), 
(2) and the legislature can authorize 
a tax levy or special assessment only 
for proper purposes and for an 
amount necessary for the efficient and 
economical accomplishment of the ap- 
propriate purpose (Cawthon vy. Town 
of De Funiak Springs, 102 So. 250, 
88 Fla. 324), and (3) that an abuse 
of the taxing power is neither con- 
templated nor permitted (Getzen v. 
Sumter County, 103 So. 104, 89 Fla. 
45). 


5. See infra § 30. 
6 See infra §§ 87-90. 
7.. See infra § 19. 
8. See infra §§ 91; 92. 
9. See infra §§ 12, 14. 


10. People ex rel. Nash v. Lough- 
man, 222 N.Y.S. 96, 220 App.Div. 549, 
[rev on other grounds 157 N.E. 894, 
245 N.Y. 649]. 


11. Pacific Telephone & Telegraph 
Co. v. State Board of Equalization, 
(Cal.) 259 P. 42; Southern California 
Telephone Co. v. State Board of Equal- 
ization, (Cal.) 259 P. 47; Lake ‘Ta- 
hoe Ry. & Transp. Co. v. Roberts, 
TASH Pte oo, LO, Cal. 5515. .Ann.Cas; 
1916B 1196. 


[a] Statutes held constitutional. 
—(1) In general. Fairhope Single 
Tax Corporation v. Melville, 69 So. 
466, 193 Ala. 289; Board of Com’rs of 
Routt County v. Kipp Sheep Co., 288 
P. 418, 87 Colo. 288; Boyer Bros. v. 
Board of Com’rs of Routt County, 288 
P. 408, 87 Colo, 275; Massachusetts 
General Hospital v. Inhabitants of 
Belmont, 124 N.H. 21, 238 Mass. 190; 
State v. Great Northern Ry. Co., 218 
N.W. 167,-174 Minn. 3 [aff 200 N.W. 
834, 160 Minn. 515, and aff sub nom. 
Great Northern Ry. Co. v. State of 
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cases.15 


So too, the 


Minnesota, 49 S.Ct. 191, 278 U.S. 5038, 
73 L.Ed. 477]; Anaconda Copper Min- 
ing Co. v. Junod, 227 P. 1001, 71 Mont. 
132; Tax Commission of Ohio v. Na- 
tional Malleable Castings Co., 144 N. 
EB, 604,4011 ‘OhioSt:? 117 35>) Asin: 
1448; State v. Edmondson, 105 N.E. 


269, 89 OhioSt. 93, 52 L.R.A.N.S. 305,. 


Ann.Cas.1915D 934; Eastern Dakota 
Electric Co. v. Kirlin, 205 N.W. 33, 
48 S.D. 462; Hall v. Miller, 115 S.W. 
1168, 102 Tex. 289 [aff (Civ.App.) 110 
S.W. 165]. (2) As not violating pro- 
vision that no tax shall be imposed 
without the, consent_of the people. 
Bon Homme County Farm Bureau v. 
Board of Com’rs of Bon Homme Coun- 
ty, 220 N.W. 618, 53 S.D. 174; In re 
Opinion of the Judges, 180 N.W. 957, 
43 S.D. 648. (3) As not violating 
provision making county treasurer 
collector of taxes. Byrne v. Fulton 
Oil Co., 278 P. 514, 85 Mont. 329. (4) 
As not violating provision prohibiting 
the release of any county from pro- 
portionate share of taxes for state 
purposes. State v. Clausen, 163 P. 
744, 95 Wash, 214. (5) As not an ex- 
ercise of absolute and arbitrary pow- 
er over the lives, liberty, and prop- 
erty of citizens. Larue v. Redmon, 
182 S.W. 622, 168 Ky. 487. (6) As 
not violating a provision declaring 
that no‘article manufactured from the 
produce of this state shall be taxed 
except to pay inspection fees. State 
v. Crawford, McNeill & Co., 2 Head 
€Tenn.) 460. 


[b] Statutes held unconstitution- 
al.—(1) In general. Montgomery v. 
Town of Branford, 147 A. 9, 109 Conn. 
388; In re Opinion of the Justices, 
24 N.. 819,232 Mass: 605. ) €2) 7 As 
depriving counties, school districts, 
and municipalities of the right to tax 
net receipts of insurance companies, 
State v. New York Life Ins. Co., 173 
S.W. 1099, 171 S.W. 871, 119 Ark. 314. 
(3) As tax on those bringing causes 
into court. Flood v. State, 117 So. 
385, 95 Fla. 1003. (4) As not direct- 
ing payment into the primary school 
interest fund. Republic Acceptance 
Corporation v. De Land, 275 F. 632. 


[c] Penalty tax statute is open to 
every constitutional objection which 
can be urged against property tax 
statutes. Bankers’ Trust Co. v. State, 
114 A. 104, 96 Conn. 361 [aff 43 S.Ct. 
233, 260 U.S. 647, 67 L.Ed. 439]. 


12. See constitutional provisions; 
and case infra this note. 


[a] Taxation of property in cus- 
todia legis.—A. statute providing that 
real estate held by a state officer in 
his official or judicial capacity, in 
trust for the benefit of some person, 
shall be subject to taxation, and the 
taxes levied thereon shall be a lien 
enforced as are other taxes, is not 


[§ 9 


tutionality of a tax law is in issue, the decision must 
depend, not upon any mere question of form, con- 
struction, or definition, but upon the practical op- 
eration and effect of the tax imposed;t* but tax 
statutes are not necessarily unconstitutional because 
they work hardship and even injustice in individual 
The power of taxation being essential to 
government, and being usually confided in the larg- 
est measure to the legislative discretion, constitu- 
tional limitations upon its exercise will not be in- 
ferred or implied, but must be distinctly and posi- 
tively expressed,1® and where such limitations are 
in conflict with an amendment to the constitution, 
they are to be disregarded.** 
such constitutional provisions as are designed for 
the protection of taxpayers, or such as impose pen- 
alties or forfeitures upon them, will be strictly con- 


On the other hand, 


an unconstitutional invasion of the 
functions of the court of chancery in 
the administration of estates, since 
the law is at least valid in so far as 
it makes such taxes a lien on the land, 
which lien the chancery court can en- 
force by appropriate proceedings. 
Chancellor v., Elizabeth, 47 A. 454, 65 
N.J.Law 479 [aff 52 A. 1130, 66 N.J. 
Law 687, 688]. 


13. Blomquist vy. Board of Com’rs 
of Bannock County, 137 P. 174, 25 
Idaho 284. ‘ 


14. Shaffer v. Carter, 40 S.Ct. 221, 
252 U.S. 37, 64 L.Ed. 445; American 
Mis; Cos nvo-.St. *houis;¢39. Set! 1522; 
250 U.S. 459, 63 L.Ed. 1084; Crew 
Levick Co. v. Pennsylvania, 38 S.Ct. 
126, 245 U.S. 292, 62 L.Ed. 295; Moun- 
tain Timber Co. v. Washington, 37 S. 
Ct. 260, 243 U.S. 219, 61 L.Ed. 685, Ann. 


Cas.1917D 642; St. Louis S. W. Ry. wv. 
Arkansas, 35 S.Ct. 99, 235 U.S...350, 
59 L.Ed. 265; Hart v. Tax Commis- 


sioner, 132 N.E. 621, 240 Mass. 37.- To 
game effect State v. Bodcaw Lumber 
Co., 194 S.W. 692, 128 Ark. 505. 


15. State v. Wisconsin Tax Com- 
mission, 201 N.W.-764; 185 Wis. 525. 


16. U.S.—Lane County v. Oregon, 
7 Wall. 71, 19 L.Ed. 101. 


Ala.—Southern R. Co. vy. St. Clair 
County, 27 So. 28, 124 Ala. 491; Cap- 
ital City Water Co. v. Montgomery 
County, 23 So. 970, 117 Ala. 303. 


Ky.—South Covington, ete., R. Co. 
v. Bellevue, 49 S.W. 23, 105 Ky! 283: 
20 Ky.L. 1184, 57 L.R.A. 50. 


Lae Sanchar ras Se v. People, 17 Mich. 


ore aS Vv. Parker, 32) N’J.Law 


Va.—BEyre v. Jacob, 14 Gratt. 
Va.) 422, 73 Am.D. 367. 


Wis.—State v. Thorne, 87 N.W. 797, 
112 Wis. 81, 55 L.R.A. 956. 


[a] Thus, the omission from a 
constitutional provision, as amended, 
which defines the duty of the state 
and county boards of equalization, of 
the provision which was a part of 
the original section, that the boards 
shall ‘also perform such other duties 
as may be prescribed by law,” does 
not prohibit the legislature from con- 
ferring upon the state board of equal- 
ization the power to make original 
assessment of property other than 
railroad property, despite another 
provision declaring that the provi- 
Sions of the constitution are prohibi- 
tory and mandatory. State v. State 


(55 


“Board of Equalization, 185 P. 708, 56 


Mont. 418. 


17. Conner y. State, 180 A. 357, 
N.H. 126. ite hes 


For later cases, developments and changes in the law sce Annotations, same title and section number, 


§§ 9-10] 


strued.1§ 


tion.+® 


[§ 10] D. Legislative Function and Its Delega- 


18. King v. Hatfield, 130 F. 564; 
Denike v. Rourke, 7 F.Cas.No. 3,787, 
3 Biss. 39. 


19. Nashville, C. & St. L. Ry. v 
Carroll County, (Tenn.) 33 S.W. (2a) 
69, 161 Tenn. 581 [appeal dism 51 S. 
ct 349, 283 U.S. 785, 75 L.Hd. 1414]. 


20. See supra § 7. 
21. U.S.—Meriwether v. Garrett, 
102 U.S. 472, 26 L.Ed. 197; Scott v. 


Frazier, 258 F. 669 [rev on other 
grounds 40 S.Ct. 503, 253 U.S. 2438, 64 
L.Ed. 883]; Preston y. Sturgis Mill- 
ine wo; TSSer St 105 CL CA 293, 32 
L.R.A.(N.S.) 1020 [cert den 31 S.Ct. 
714, 220 U.S. 610, 55 L.Ed. 608]; Ris- 
ley v. Utica, 173 F. 502; Grand County 
Meapicine sot ise 202,.84"C OAs i421) In 
re Chicago, 64 F. 897. -See Buder v. 
First Nat. Bank, 16 F.(2d) 990 [rev 
8 F.(2d) 883]. 


Ala.—Board of Com’rs of City of 
Mobile v. Moore, 108 So. 568, 214 Ala. 
525; Wall-Hay-Wall Lumber Co. v. 
Mathews, 100 So. 824, 211 Ala. 426; 
State v. Birmingham Southern R. Co., 
62 So. 77, 182 Ala. 475, Ann.Cas.i915D 
436; State v. Mobile County Bd. of 
Revenue, ete., 73 Ala. 65; Conecuh 
County vy. Simmons, 95 So. 488, 19 Ala. 


App. 65 [cert den 95 So. 490, 209 Ala. 


96]. 


Alaska.—Seward v. Water, etc., Co., 
5 Alaska 52. 


Ariz.—Arizona HEastern R. Co. v. 
cae County, 170 P. 792, 19 Ariz. 
320 


Ark.—Sims y. Ahrens, 271 8.W. 720, 
167 Ark. 557. See State v. Little, 126 
SW. 713, 94 Ark. 217, 29 L.R.A.(N.S.) 
721. 


Cal.—In re Potter’s Estate, 204 P. 
826, 188 Cal. 55; Bixler v. Sacramento 
County, 59 Cal. 698; Hardenburgh v. 
Kidd, 10 Cal. 402. 


Conn.—State v. Murphy, 98 A. 343, 
90 Conn. 662; Beach y. Bradstreet, 82 
A. 1030, 85 Conn. 344, Ann.Cas.1913B 
946. 


Fla.—Burnett v. Greene, 122 So. 570, 
97 Fla. 1007, 69 A.L.R. 244; Stewart 
v. Daytona, ete., Inlet Dist., 114 So. 
545, 94 Fla. 859; Atlantic Coast Line 
R. Co. v. Amos, 115 So. 315, 94 Fla. 
588; State v. Beardsley, 94 So. 660,-84 
Fla. 109. 

' Ga.—Lane v. Unadilla, 114 S.E. 636, 
154 Ga. 577%. 


Ill. People v. Sears, 176 N.E. 273, 
$44 Ill. 189; City of Metropolis v. Gib- 
bons, 166 N.E. 115, 334 Ill. 431; Peo- 
ple v. Pittsburgh, C., C. &.St. ith Ry., 
147 N.E. 492, 316 Ill. 410; People v. 
Clark, 129 N.E. 583, 296 Ul. 46; 
v. Hoerr, 128 N.E. 572, 294 Til. 338. 


Ind.—Miami Coal Co. v. Fox, 176 N. 
B. 11; Wright v. House, 121 N.H. 433, 
188 Ind. 247; Hart v. Smith, 64 N.E. 
661, 159 Ind. 182, 95 Am.S.R. 280, 58 
THRLA, 949; Board of Com’rs of Boone 
County v. ‘Adler, 133 N.E. 602, 77 Ind. 
App. 296. 


Iowa.—Ludeman vy. Cerro Gordo 
County, 216 N.W. 712, 204 Iowa 1100; 
Munn vy. Board of Sup’ rs of Greene 
County, 141 N.W. 711, 161 Iowa 26. 


Ky.—Barrow v. Bradley, 227 S.W. 
1016, 190 Ky. 480; Larue v. Redmon, 
182 S.w. 622, 168 Ky. 487. 


La.—Ficklen v. New Orleans, 85 So, 
330, 147 La. 567. 


Constitutional provisions relative to the 
taxing power have been held to regulate only, and 
not to restrain the exercise of the power of taxa- 


1126 Md. 1; 
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tion*—1. In General. The taxing power of the 
state?° is exclusively a legislative function, and tax- 
es can be imposed only in pursuance of legislative 


authority,’ there being no such thing as taxation 


Me.—In re Opinion of the Justices, 
121 A. 902, 123 Me. 573 


Md.—Welch y. Gowlant 94 A. 384, 
Baltimore vy. State, 15 Md. 
376, 74 Am.D. 572. 


Mass.—Southborough vy. Boston, 
etc., R. Co., 145 N.E. 422, 250 Mass. 
234; Osgood v. Tax Commissioner, 
126 N.E. 371, 235 Mass. 88. 


Mich.—In re Dodge Bros., 217 N.W. 
777, 241 Mich. 665. 


Miss.—Mississippi R. 
v. Western Union Telegraph Cec., 
So. 505, 107 Miss. 442. 


Mo.—State ex rel. and to Use of 
Parish v. Young, 38 S.W.(2d) 1021; 
Keane vy. Strodtman, 18 S.W.(2d) 896, 
3823 Mo. 161; State ex rel. Union Elec- 
tric Light & Power Co. v. Baker, 293 
S.W. 399, 316 Mo. 853; Birmingham 
Drainage Dist. v. Chicago, B. & Q. R. 


Commission 
65 


Co., 202 S.W. 404, 274 Mo. 140; Ex 
Du eantord, 139 S.W. 376, 236 Mo. 
665. : 


Mont.—Herrin v. Erickson, 2 P.(2d) 
296; Hilger vy. Moore, 182 P. 477, 56 
Mont, 146. A 


Neb.—Turner y. Althaus, 6 Neb. 54. 


N.H.—Keene v. Roxbury, 126 A. 7, 
81 N.H. (332° Boston & M. R. JR. v. 


|City of Concord, 98 A. 66, 78 N.H. 


192. 


N.J.—Bernards Tp. v. Allen, 39 A. 
716, 61 N.J.Law 228. 


N:-Y.—Elmhurst Fire Co. v. New 
York City, 106 N.E. 920, 213 N.Y. 87; 
Gautier vy. Ditmar, 97 N.E. 464, 204 
N.Y. 20, Ann.Cas.1913C 960; People 
v. State Tax Com’rs, 67 N.E. 69, 174 
N.Y. 417, 105 Am.S.R. 674, 63 L.R-A. 
884; Cayuga County v. State, 47 N.E. 
288, 153 N.Y. 279; Peo. v. Lawrence, 
41 N.Y. 137 [aff 36 Barb. 177]; Litch- 
field v. Vernon, 41 N.Y. 123; Darling- 
ton v. New York, 31 N.Y. 164, 28 How. 
Pr. 359, 88. Am:D: 248; Guilford v. 
Chenango County, 13 N.Y. 143 [aff 18 
Barb. 615]; People ex rel. Brewster 
v. Wendell, 188 N.Y.S. 510, 196 App. 
Div. 613; Pardee v. Rayfield, 182 N.Y. 
S. 3, 192 App.Div. 5 [appeal gr 184 N. 
Y.S. 940, 193 App.Div. 970, and aff 130 
N.E. 886, 230 N.Y. 543]; Townsend v. 
New York, 16 Hun 362; Clarke v. Ro- 
chester, 24 Barb. 446, 5 Abb.Pr. 107, 14 
How.Pr. 193; Crommelin vy. Finn, 221 
NrY.S. 254, 129 Mise. 252; People ex 
rel. Julius Tishman & Son vy. Cantor, 
180 N.Y.S. 153, 109 Misc. 495; Matter 
of Lockitt, 110° N.Y.S:-32, 58 Mise. 5 
[ath DLO UN TY S012 8) 27 App: Div. 
925]; Shepard v. Wood, 13 How.Pr. 
47. 


N.C.—Felmet v. Town of Canton, 97 
S.E. 728, 177 N.C. 52; Russell v. Ayer, 
Zi etka, peaoOUN.C. aiSOy 73/7 ws, bucAt 
246. 


Ohio.—State v. Edmondson, 105 N. 
BE. 269, 89 OhioSt. 93, 52 L.R.A.(N.S.) 
305, Ann.Cas.1915D $34; State v. Guil- 
bert, 71 N.E. 636, 70 OhioSt. 229. 


Okl.—Simmons v. Stuckey, 241 P. 
124, 113 Okl. 200; Prinee v. St. Louis 
as, BOR. Co., 237 (Pa106 110 Oki: 
141; Board of Com’rs of Oklahoma 
County v. Ryan, 232 P. 884, 107 Okl. 
278; In re Indian Territory Illuminat- 
Ing, Oil-Co,,) d42. Pi 9975248" Okl..7807 
[rev on other grounds 36 S.Ct. 453, 240 
U.S. 522, 60 L.Hd. :779]. 


Or.—Johnson v. Pendleton, 
S785) bad) Or, 46: 


280 P. 


by implieation.?? 


Subject to the fundamental or 


Pa.—Appeal of Callery, 116 A. 222, 
272 -Pa. 265; 
Ie TS AL 188, 270 Pa. 92; Pittsburg, 
etc., Traction Co. v. Pittsburg, 75 A. 
665, 226 Pa. 429; Federal St. & P. V. 
Pass. Ry. Co. v. City of Pittsburg, 75 
A. 662, 226 Pa. 419. 


PortoRico.—Porto Rican, etc., Ins. 
Co. v. Gallardo, 35 PortoRico 842. 


R.I.—Cole v. Warwick, etc., Water 
Go., 87 A. 307, 35 R.T. 511. 


S.C.—Carroll v. Town of York, 95 S. 
BE. 121, 109°S8.C. 1. 


S.D.—Ewert v. Taylor, 
797, 38 S.D. 124. 


Tenn.—Bank of Commerce, ete., Co. 
v. Senter, 260 S.W. 144,149 Tenn, 569: 
Reelfoot Lake Levee Dist. Vv. Dawson, 
36 S.W, 1041, 97 Tenn. 151, 34 L.R.A. 
725, Walker v. Corkeville, 6 Tenn.Civ. 


Tex.—Norris vy. Waco, 57 Tex. 635; 
Texas Bitulithic Co. v. Dallas Consol. 
Electric St. R. Co., (Civ.App.) 248 S. 
W. 746 [rev on other grounds 
(Commn.App.) 260 S.W. 1034]; Strat- 
ton v. Commissioners’ Court of Kin- 
ney County, (Civ.App.) 137 S.W. 1170. 


Utah.—Salt Lake City v. Christen- 
sen;).959 Ps 523),) 34VUtah. 3817 Task sA. 
(N.S.) 898. 


Va.—Commonwealth v. Safe Depos- 
it & Trust Co. of Baltimore, Md., 155 
S.H. 895, 155 Va. 452; Commonwealth 
Va, Ps Lorillard’ Co: 418 (Sik. S23 Loo 
Va. 258; Commonwealth v. Herbert, 
103 S.H. 645, 127 Va. 291; Powers v. 
Richmond, 94 S.E. 803, 122 Va. 328 
[error dism 40 S.Ct. 118, 251 U.S.,539, 
64 L.Ed. 404]. 


Wash.—State vy. Clausen, 163 P. 744, 
95 Wash. 214. 


Wis.—Paul vy. Town of Greenfield, 
232 N.W. 770; Wisconsin Electric 
Power Co. v. Town of Lake, 202 N.W. 
195, 186 Wis. 199. 


Ont.—Connor, v. McPherson, 18 
Grant.Ch. ae Charlesworth v. Ward, 
31 .U.C.Q:B. 94; 


[a] passa created district es- 
tablished by or under authority of 
statute has no inherent power to tax. 
Atlantic Coast Line R. Co. v. Amos, 
115 So. 315, 94 Fla. 588. 


Necessity and sufficiency of legis- 
lative enactments as basis for tax see 
infra § 118. 

22. Sittate v. Gehner, 280 S.W. 416, 
315 Mo. 1126; Pittsburg, etc., Traction 
Co. v..-Pittsburg, 75 A. 665, 226 Pa. 
429; Federal St., etc., Pass. R. Co. v. 
Pittsburg, 75 A. 662, 226 Pa. 419; Com- 
monwealth v. Safe Deposit & Trust 
Co. of Baltimore, Md., 155 S.E. 895, 
155 Va. 452. 


[a] Statutory proviso against ex- 
emption from taxation does not carry 
with it the right of taxation in the 
absence of a statute authorizing it. 
State ex rel. Missouri Ins. Co. v. Geh- 
ner, (Mo.) 280 S.W. 421; State ex rel. 
American Nat. Assur. Co. v. Gehner, 
(Mo.) 280 S.W. 421; State ex rel. In- 
ternational Life Ins. Co. v. Gehner, 
(Mo.) 280 S.W. 421; State ex rel. Mis- 
souri State Life Ins. Co. v. Gehner, 
(Mo.) 280 S.W. 421; State ex rel. In- 
demnity So. of America v. Gehner, 
(Mo.) 280 S.W. 421; State ex rel. In- 
demnity Co. of America v. Gehner, 


160 N.W. 


[61 C. J.—6] 


*By ALBERT DEFOREST TYLER (§§ 10-11). 


Clouser y. City of Read- 


i 


82 [61 C.J.] 


organic limitations on the power of the state,”* the 
legislature has plenary power on the matter of tax- 
ation,?4 and it alone has the right and discretion to 


TAXATION 


determine all questions of time, method, nature, pur- 


(Mo.) 280 S.W. 421; State ex rel. 
American Automobile Ins. Co. v. Geh- 
ner, (Mo.) 280 S.W. 420; State ex 
rel. Citizens’ Ins. Co. v. Gehner, (Mo.) 
280 S.W.' 420; State ex rel. Central 
States Life Ins. Co. v. Gehner, (Mo.) 
280 S.W. 420; State ex rel. American 
Central Ins. Co. v. Gehner, 280 S.W. 
416, 315 Mo. 1126. 


23. Constitutional restrictions see 
supra § 9. 

Necessity of public purpose see in- 
fra § 18. ° 


24, U.S.—South Carolina Power Co. 
vy. South Carolina Tax Commission, 52 
F.(2d) 515. 


Ala.—-Milis v. Court of Com’rs of 
Conecuh County, 85 So. 564, 204 Ala. 
40; State Tax Commission v. Bailey 
& Howard, 60 So. 913, 179 Ala. 620. 


Ariz.—Southern Pac. Co. v. Pima 
County, 296 P. 533; Oglesby v. Chand- 
ler, 288 P. 1034; Pacific Fruit Express 
Co. v. City of Yuma, 261 P. 49, 32 Ariz. 


- 601. 


Ark.—Adkins v. Harrington, 261 S. 
W. 626, 164 Ark. 289; Sanderson v. 
City of Texarkana, 146 S.W. 105, 103 
Ark. 529. 


Colo.City and County of Denver 
vy. Tihen; 235 P..777, 77 Colo. 212. 


Fla.—Anderson vy. City of Ocala, 91 
So. 182, 88 Fla, 344; State v. Beards- 
ley, 82 So. 794, 77 Fla. 803; Jackson 
y. Neff, 60 So. 350, 64 Fla. 326 [error 
dism 35 S.Ct.'792, 228 U.S. 610, 59 L. 
Ed. 1488]. 


Ga.—City of Blakely v. Hilton, 102 


S.E. 340, 150 Ga. 27. 


Idaho.—Williams v. Baldridge, 284 
P. 208, 48 Idaho 618; Idaho County v. 
Fenn Highway Dist., 253 P. 377, 43 
Idaho 233; State v..Nelson, 213 P. 358, 
36 Idaho 713; Ex parte Kessler, 146 P. 
113, 26 Idaho 764, L.R.A.1915D 222, 
Ann.Cas.1917A 228; Achenbach  v. 
Kincaid, 140 P. 529, 25 Idaho 768. 


Ill.— Elmhurst State Bank v. Stone, 
178 N.F. 362, 346 Ill. 157; People v. 
Sears, 176 N.E. 273, 344 Il. 189. 


Ind.—Miami Coal Co. v. Fox, 176 N. 
E. 11; Wright v. House, 121 N.E. 433, 
188 Ind. 247. 


Kan.—State v. Holcomb, 106 P. 
1030, 81 Kan. 879, 28 L.R.A.(N.S.) 251. 


Ky.—Mitchell v. Knox County Fis- 
eal Court, 177 S.W. 279, 165 Ky. 543. 


Minn.—Sanborn v. Rice County, 9 
Minn. 273. 


Mo.—State ex rel. Carpenter v. City 
of St. Louis, -2 S.W.(2d) 7138, 318 Mo. 
870; Houck v. Little River Drainage 
Dist., 154 S.W. 739, 248 Mo. 373 [aff 
36 S.Ct: 58,7239 U.S. 254, 60: Lika. 
266]; Fx parte Sanford, 139 S.W. 376, 
236 Mo. 665; Hannibal, etc., R. Co. v. 
State Bd. of Education, 64 Mo. 294. 


“ Mont.—Stanley v. Jeffries, 284 P. 
134, 86 Mont. 114, 70 A.L.R. 166; State 
v. State Board of Equalization, 185 P. 
708, 56 Mont. 413; Hilger v.. Moore, 
182 P. 477, 56 Mont. 146; Billings 
Sugar Co. v. Fish, 106 P. 565, 40 Mont. 
apes 26 L.R.A.(N.S.) 978, 20 Ann.Cas, 


Neb.—Elmen v. State Board of 
Equalization and Assessment, 231 N. 
W. 772; Fontenelle Forest Ass’n v. 
Sarpy County, 226 N.W. 327, 118 Neb. 
725; Mercantile Incorporating Co. v. 
Junkin, 123 N.W. 1055, 85 Neb. 561, 
19 Ann.Cas. 269. 


N.Y.—Gautier v. Ditmar, 97 N.E. 


464, 204 N.Y. 20, Ann.Cas.1913C 960; 
Peo. v. Fitch, 42 N.E. 520, 148 N.Y. 71; 
Peo. v. Ulster, 36 Hun 491. : 


Ohio.—State v. Moenter, 
70, 99 OhioSt. 110. 


Pa.—Clouser v. Reading, 113 A. 188, 
270 Pa. 92; Silkman v. Scranton, I ‘Ra. 
Co. 329, 


S.C.—Duke Power Co. v. Bell, 152 S. 
H. 865, 156 S.C. 299. 


Tenn.—Nashville, C. & St. L. Ry. 
v. Carroll County, 33 S.W.(2d) 69, 161 
Tenn. 581 [appeal dism 51 S.Ct. 349, 
283 U.S. 785, 75 L.Ed. 1414]; Vertrees 
v. State Board of Elections, 214 S.W. 
737, 141 Tenn. 645. 


Tex.—Norris v. Waco, 57 Tex. 635. 


Wis.—State v. Daniels, 128 N.W. 
565, 148 Wis. 649; Beals v. State, 121 
N.W. 347, 139 Wis. 544. : 


[a] Control of local agencies.—It 
is within the legislative power of the 
state to curb and control its local 
governmental agencies in the matter 
of taxation. State v. Moenter, 124 N. 
E. 70, 99 OhioSt. 110. 


[b]. Im Canada indirect taxes are 
ultra vires the legislature. Cotton v. 
Rex, [1914] A.C. 176; Windsor v. Mc- 
Leod, [1926] 2 Dom.L.R. 97; Fair- 
banks v. Halifax, [1926] Can.S.C. 349, 
[1926] 1 Dom.L.R. 1106; Atty.-Gen. v. 
CoP UR 1CO.35) 36) BiCy (bods [10262 
Dom.L.R. 674, [1926] 1 West.Wkly. 
837; Treasurer of Ontario v. Canada 
Life Assur. Co., 33 Ont.L. 433, 8 Ont. 
W.N. 165. 


25. U.S.—South (Carolina Power 
Co. v. South Carolina Tax Commis- 
Sion, 52 F.(2d) 515; Port Angeles 
Western R. Co. v. Clallam County, 
Wash., 36 F.(2d) 956 [aff 44 F.(2d) 
28. and cert den 51 S.Ct. 495]; In re 
Mississippi River Power Co., 241 F. 
194. 


124 N.E. 


Ark.—Collins v. Humphrey, 27 S W. 
(2a) 102, 181 Ark. 609; Clay County 
v. Brown Lumber Co., 119 S.W. 251, 
90 Ark. 413. 2 


Cal.—People v. Pacheco, 27 Cal. 175; 
People v. Burr, 13 Cal. 343; Gadd v. 
McGuire, 231 P. 754, 69 Cal.App. 347; 
Ex parte Higgins, 195 P. 740, 50 Cal. 
App. 533. 


Conn.—State v. Sixth Taxing Dist., 
132 A. 561, 104 Conn. 192; State v. 
Murphy, 98 A. 3438, 90 Conn. 662. 


Fla.—Pullman Co. v. Knott, 69 So. 
703, 70 Fla. 9 [error dism 37. S.Ct. 428, 
243 U.S. 447, 61 L.Ed. 841). 


Ill.—People v.*Sears, 176 N.E. 273, 
344 Ill. 189; People v. Pittsburgh, C., 
Cc. & St. L. Ry. Co., 147 N.E. 492, 316 
Til. 416; People v. Board of Review of 
coe County, 125 N.E. 274, 290 Ill. 


Ind.—Wright v. House, 121 N.E. 
433, 188 Ind. 247; Clark v. Vandalia 
R.\.:-Co0.4\(86 UNH Sb1, OLT2 ) Tnd-i"409% 


Board of Com’rs of Boone County v. 
Adler, 133 N.E. 602, 77 Ind.App. 296. 


Iowa.—Iowa R. Land Co. v. Sac 
County, 39 Iowa 124. 
Kan.—State v. Holcomb, 106 P. 


pene 81 Kan. 879, 28 L.R.A.(N.S.) 


Ky.—Billeter v. State Highway 
Commission, 261 S.W. 855, 203 Ky. 
15; Larue v. Redmon, 182 S.W. 622, 
168 Ky. 487;: James v. U. S., Fidelity, 
etc., Co.,, 117 S.W. 406, 183 Ky. 299: 
Anderson v. Mayfield, 19 S.W. 598, 93 
Ky. 230, 14 Ky.L. 370. 


[§ 10 


pose, and extent in respect of the imposition of 
taxes,?® the subjects on which the. power may be ex- 
ercised,?® and all the incidents pertaining to the 


La.—Levy’s Succession, 39 So. 87, 
115 La. 377, 8 L.R.A.(N.S.) 1180 [aff 
27 S.Ct. 174, 203 U.S. 5438, 51 L.Ed. 
310]. 


Mass.—West Boylston Mfg. Co. v. 
Board of Assessors of Easthampton, 
178 N.E. 531. 


Minn.—Sanborn v. 
Minn. 273. 


Mo.—State v. Gehner, 280 S.W. 421; 
State v. Gehner, 280 S.W. 420; State 
v. Gehner, 280 S.W. 416, 315 Mo. 1126; 
Birmingham Drainage Dist. v. Chi- 
cago, ete., R. Co., 202 S.W. 404, 274 
Mo. 140; Houck v. Little River Drain- 
age Dist.,- 154 S.W. 739, 248 Mo. 373 
[aff 36 S.Ct. 58, 239 U.S. 254, 60 L.Ed. 
266]. 


Neb.—Rosenbloom v. State, 89 N.W. 
1053, 64 Neb. 342, 57 L.R.A. 922; 
Turner v. Althaus, 6 Neb. 54. 


N.H.—In re Opinion of the Justices, 
93) Avad he. (4: NSE Gc 


N.Y.—People ex rel. Clark v. Gil- 
christ, 153 N.E. 39, 243 N.Y. 173; Peo- 
ple v. Ronner, 77 N.E. 1061, 185 N.Y: 
285; People v. Pitt, 62 N.E. 662, 169 
N.Y. 521, 58 L.R.A. 372; People v. 
Fitch, 42 N.H. 520, 148 N.Y. 71; Genet 
v. Brooklyn; 1 N.E. 777, 99 N.Y. 296; 
Weismer v. Douglas, 64 N.Y. 91, 21 
Am.R. 586 [aff 4 Hun 201, 6 Thomps. 
&C. 514]; In re Antwerp, 56 N.Y. 261; 
Gordon v. Cornes, 47 N.Y. 608; Peo. 
v. Lawrence, 41 N.Y. 138; Litchfield 
v. Vernon, 41 N.Y. 123; Ruland v. 
Tuthill, 174 N.Y.S. 515, 187 App.Div. 
20; People v. Molloy, 35 App.Div. 136, 
54 N.Y.S. 1084 [aff 55 N.E. 1099, 161 
N.Y. 621]; Crommelin v. Finn, 221 N. 
Y.S. 254, 129 Mise. 252: In re Henner, 
211 N.Y.S. 334, 125 Misc. 472 [aff 216 
N.Y.S. 844 mem, 217 App.Div. 7851; 
Matter of Curren, 54_N.Y.S. 917, 25 
Mise. 432 [aff 55 N.Y.S. 1018, 38 App. 
Div. 82]. - f 


N.D.—Bismarek Water Supply Co. 
v. Barnes, 153 N.W. 454, 30 N.D. 555, 
L.R.A.1916A 965; State v. Hanna, 149 
N.W. 5738, 28 N.D. 583¢ 


Ohio.-—State v. Edmondson, 105 N. 
E. 269, 89 OhioSt. 93, 52 L.R.A.(N.S.) 
305, Amn.Cas.1915D 934; Cincinnati 
v. Hynicka, 9 OhioN.P.N.S. 2738. 


Okl.—In re Assessment of Chicka- 
ane Milling Co., 194 P. 217, 80 Okl, 
Or.—City of Portland v. Portland 


Ry., Light & Power Co., 156 P. 1058, 
80 Or. 271. . 


Oo Sag v. Watertown, 232 N.W. 


Tenn.—Camden Fire Ins. Ass’n v. 
Haston, 284 S.W. 905, 153 Tenn. 675; 
Bank of Commerce & Trust Co. v. 
Senter, 260 S.W. 144, 149 Tenn. 569. 


Va.—Commonwealth v. P. Lorillard 
Co., 105 S.E. 683, 129 Va. 74; Bradley 
v. Richmond, 66 S.E. 872, 110 Va. 521 
(aff 33 S.Ct. 318, 227 U.S. 477, 57 L. 
Ed. 603]. 


[a] Change of form of taxation.— 


Rice County, 9 


) The legislature may substitute one 


form of taxation for another. In re 
Assessment of Chickasha Milling Co., 
194 P. 217, 80 Okl. 102; In re Assess- 
ment of Chickasha Cotton Oil Co., 194 
P..215, 80 Okl. 101. 


Determination of public purpose 
infra §§ 18-25. t ae mee 


26. U.S.—Kirtland v. Hotchkiss, 
100 U.S. 491, 25 L.Ed. 558; North Mis- 
souri R. Co. v. Maguire, 20 Wall. 46; 
Union Pac. R. Co. v. Peniston, 18 
Wall. 5; St. Louis v. Wiggins Ferry 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 10-11) 


proceedings from beginning to end;2? and the exer- 
cise of such discretion, within constitutional limita- 
tionsy is not subject to judicial eontrol.28 
the legislature has covered the whole subject of tax- 


Co., 11 Wall. 429; Lane County v. 
Oregon, 7 Wall. 71; Risley v. City of 
Utica, 173 F. 502. 


Ala.—Dorlan v. Morrill-Doyle Real- 
ty & Insurance Co., 106 So. 61, 21 
Ala.App. 119 [cert den 106 So. 638, 213 
Ala. 697]. 


Ark.—Collins v. Humphrey, 27 S.W. 
(2a) 102, 181 Ark. 609; Sims v. 
Ahrens, 271° S.W. 720, 167 Ark. 557; 
McDaniel v. Texarkana Cooperage, 
ete., Co.,. 126 S.W. 727, 94 Ark. 235. 


Cal.—Los Angeles County v. Hunt, 
247 P. 897, 198 Cal. 753; Beals v. 
Amador County, 35 Cal. 624; Ex parte 
Higgins, 195 P. 740, 50 Cal.App. 533. 


Conn.—State v. Sixth Taxing Dist., 
132 A. 561, 104 Conn. 192; State v. 
Murphy, 98 A. 343, 90 Conn. 662. 


Ga.— Waring v. Savannah, 60 Ga. 
97; Athens v. Long, 54 Ga. 330. 


Ill.—Harder’s Fireproof Storage, 
etc., Co. v. Chicago, 235 Ill. 58, 85 N.E. 
245, 14 Ann.Cas. 536. 


Ind.—Gafill v. Bracken, 145 N.E. 
312,195 Ind. 551, reh den 146 N.E. 
109, 195 Ind. 551; State v. Marion 
County, 82 N.E. 482. 


Iowa.—Poweshiek County Sav. 
Bank of Brooklyn v. Johnston, 202 
N.W. 384, 199 Iowa 555; Dubuque v. 
Chicago, ete., R. Co., 47 Iowa 196; 
Tallman v. Treasurer of Butler 
County, 12 Iowa 531. 


Ky.—Jones v. Citizens’ 
Hartford, 15 S.W.(2d) 468, 228 Ky. 
699; Providence Banking Co. v. Web- 
ster County, 57 S.W. 14, 108 Ky. 527, 
22 Ky.L. 214; Lexington v. McQuillan, 
9 Dana 513, 35 Am.D. 159. 


La.—Fiecklen v. City’ of New Or- 
leans, 85 So. 330, 147 La. 567; Louisi- 
ana & A. Ry. Co. v. Shaw, 46 So. 994, 
121 La.+997' [aff 31 S.Ct. 56, 218-'U.S: 
431, 54 L.Ed. 1097]. 


Mich.—Jasnowski v. Dilworth, 157 
N.W. 891, 191 Mich. 287; Auditor- 
Gen. v. Sage Land, etc., Co., 88 N.W. 
468, 129 Mich. 182, 56 L.R.A. 105; 
Woodbridge v. Detroit, 8 Mich. 274. 


Neb.—Turner v. Althaus, 6 Neb. 54. 


N.Y.—Peo. v. Gilchrist, 153 N.E. 39, 
243 N.Y. 173; Elmhurst Fire Co. v. 
City of New York, 106 N.E. 920, 213 N. 
Y. 87; People v. Ronner, 77 N.H. 1061, 
185 N.Y. 285; People v. Reardon, 77 
N.E. 970, 184 N.Y. 445, 450, 112 Am.S. 
R. 628, 8 L.R.A.(N.S.) 321, 8323; Wood- 
ruff v. Oswego Starch Factory, 68 
N.E. 994,177 N.Y. 23; Matter of Sher- 
well, 26 N.E. 464, 125 N.Y. 376; Tay- 
lor v. Brooklyn, 15 N.E. 73, 108 N.Y. 
616; Matter of McPherson, 10 N.E. 
685, 104 N.Y. 306, 58 Am.R. 502; 
Genet v. Brooklyn, 1 N.E. 777, 99 N.Y- 
296; Weismer v. Douglas, 64 N.Y. 91, 
21 Am.R. 586 [aff 4 Hun 201, 6 
Thomps.&C. 514]; In re Van Antwerp, 
56 N.Y. 261; Brewster v. Syracuse, 19 
N.Y. 116; Day v. New Lots, 36 Hun 
266; De Camp v. EFveland, 19 Barb. 
81; In re Henner, 211 N.Y.S. 334, 125 
Mise. 472 [aff 216 N.Y.S. 844 mem. 
217 App.Div. 785]; Wilson v. New 
York, 4 E.D.Smith 675, 1 Abb.Pr. 4. 


N.C.—Bickett v. State Tax Com- 
mission, 99 S.E. 415, 177 N.C. 433; 
Town of Tarboro v. Walston, 93 S.E. 
461, 174 N.C. 75; Edgecombe County 
vy. Walston, 93 S.E. 460, 174 N.C. 55; 
Pullen v. Wake County, 66 N.C. 361. 


Ohio.—Cleveland, ete., Coal Co. v. 
O’Brien, 8 OhioApp. 247 [aff 120 N.E. 
214, 98 OhioSt. 14]. 

Okl.—Board of Com’rs of Oklahoma 
County v. Ryan, 232 P. 834, 107 Okl. 


Bank _ of 
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Where 


278; In re Gross Production Tax of 
Wolverine Oil Co., 154 P. 362, 53 Okl. 
24, L.R.A.1916F 141; In re Indian Ter- 
ritory Illuminating Oil Co., 142 P. 
997, 43 Okl. 307, [rev 86 S.Ct. 453, 
240 U.S. 522, 60 L.Ed. 779]. 


Pa.—In re Baltimore & Philadel- 
phia Steamboat Co., 153 A. 559, 302 
a 364; State Bank v. Com., 19 Pa. 


Tenn.—Bank of Commerce, ete., Co. 
Pageontes 260 S.W. 144, 149 Tenn. 


Vt.—State v. Caplan, 135 A. 705, 
100 Vt. 140; Catlin v. Hull, 21 Vt. 161. 


Wis.—Wisconsin Cent. R. Co. v. 
Taylor County, 52 Wis. 37. 


fa] Nothing but express constitu- 
tional limitation on the legislative 
authority can exclude anything to 
which the authority extends from the 
grasp of the taxing power if the leg- 
islature in its discretion shall at any 
time select it for revenue purposes. 
Harder’s Fire-Proof Storage, etc., Co. 
v. Chicago, 235 Ill. 58, 85 N.E. 245, 14 
Ann.Cas, 536. 


[b] Whether tax levied on com- 
missions of dealer in buying and 
selling property be considered an ex- 
cise tax or an ad valorem tax levy is 
within legislative authority, and 
therefore valid. Dorlan y. Morrill- 
Doyle Realty & Insurance Co., 106 So. 
61, 21 Ala.App. 119 [cert den 106 So. 
63, 213 Ala. 697]. 


[ec] Classification of property for 
taxation (1) is a legislative function 
(McDaniel v. Texarkana Cooperage, 
etc., Co., 126 S.W. 727, 94 Ark. 235; 


Poweshiek County Sav. Bank v. 
Johnston, 202 N.W. 384, 199 Iowa 
555; Bonaparte v. American-First 


Nat. Bank in Oklahoma City, 281 P. 
958, 139 Okl. 189; Comanche County 
v. American Nat, Bank of Lawton, 252 
P. 408, 122 Okl. 34; State v. Wil- 
liams, 135 A. 7138, 100 Vt. 160; State 
v. Caplan, 135 A. 705, 100 Vt. 140), (2) 
in respect of which the legislature 
has a wide discretion (State v. Wil- 
liams, supra; State v. Caplan, supra). 


27. 'U.S.—In re Mississippi River 
Power Co., 241 F. 194; Preston v. 
Sturgis Milling.Co., 183 F. 1, 105 CC. 
Az -293,) 32-- TRA. CNS:).” 10207 [cert 
den 31 S.Ct. 714, 220 U.S. 610, 55 L, 
Ed. 608]. 


Ark.—Adkins v. Harrington, 261 S. 
W. 626, 164 Ark. 280. 


Ind.—Board of Com’rs of Boone 
County v. Adler, 133 N.E. 602, 77 Ind. 
App. 296. 


Kan.—State v. Holcomb, 106 P. 1030, 
81 Kan. 879, 28 L.R.A.(N.S.) 251. 


Ky.—Burley Tobacco Grocers’ Co- 
op. Ass’n v. City of Carrollton, 270 
8.W. 749, 208 Ky. 270. 


Mo.—Hannibal, ete., R. Co. v. State 
Bd. of Equalization, 64 Mo. 294. 


N.Y.—People v. Reardon, 77 N.E. 
970, 184 N.Y. 431, 112 Am.S.R. 628, 8 
L.R.A.(N.S.) 314; Genet v. Brooklyn, 
1 NBs 0h; 99 N.Y 29:65" Gordon, Vv. 
Cornes, 47 N.Y. 608; Pardee v.. Ray- 
field, 182, N.Y.S.. 3, 192° App.Div. 5 


|[appeal gr 184 N.Y.S. 940, 193 App. 


Div. 970, and aff 130 N.E. 886, 230 
N.Y. 548]; Gubner v. McClellan, 115 
N.Y.S. 755, 130 App.Div. 716; New 
York Cent., etc., R. Co. v. Rochester, 
114 N.Y.S. 779, 129 App.Div. 811; 
People v. Ulster County, 36 Hun 
491; People v. Haws, 34 Barb. 69, 12 
Abb.Pr. 205, 21 How.Pr. 180; Clarke 
v. Rochester, 24 Barb. 446, 6 Abb. 
Pr. 107, 14 How.Pr. 193, 
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ation, there is no room for exercise of authority by 
local authorities,?® and a town has no power to 
make a contract concerning the subject.?® 


[§ 11] 2. Delegation of Power*i—a. In General. 


Tex.—NLively v. Missouri, ete, R. 
Co., 120 S.W. 852, 102 Tex. 545; State 
vy. Houston, etc., R. Co., .(Civ.App.) 
209 S.W. 820. 


Utah.—State v. Eldredge, 76 P. 337, 
27 Utah 477. 
Power to: 
Apportion taxes see infra § 684. 
Determine: 
Means of enforcing payment see in- 
fra § 1290. : 
Method of: 
Levy see infra § 674. 
Valuation see infra § 789. 
Establish taxing districts see infra 
§§ 619-621. 
Fix situs of personal property for 
taxation see infra § 635. ; 
Regulate disposition of taxes col- 
lected see infra XVI. 
28. Fla.—Hiers v. Mitchell, 116 So. 
81, 95 Fla. 345. 
Ind.—State v. 
N.E. 482. 
Mass.—lIssex .County v. Newbury- 
port, 150 N.E. 234, 254 Mass. 232. 


Mich.—Auditor-Gen. v. Sage Land, 
etc., Co., 88 N.W. 468, 129 Mich. 182, 
56 L.R.A. 105. 


Minn.—Sanborn v. Rice. County, 9 
Minn. 273. 


N.Y.—Genet v. Brooklyn, 1 N.E.. 777%, 


Marion County, 82 


99 N.Y. 296; Brewster v. Syracuse, 
19 N.Y. 116; Day v. New Lots, 36 
Hun 266; In re Henner, 211 N.Y.S. 


334, 125 Mise. 472 [aff 216 N.Y.S. 844 
mem, 217 App.Div. 785]. 


Okl.—Bonaparte v. American First 
Nat. Bank, 281 P. 958, 139 Okl. 189; 
Comanche County v. American Nat. 
Bank, 252 P. 408, 122 Okl, 34. } 


Tex.—Norris v. Waco, 57 Tex. 
State v. Houston & T. Ry. 
(Civ.App.) 209 S.W. 820. 


29. Inhabitants of Town of South- 
borough v. Boston & Worcester St. Ry. 
Co., 145 N.E. 422, 250 Mass. 234. 


30. Inhabitants of Town of South- 
borough v. Boston & Worcester St. 
Ry. Co., supra. 


[al Tlustrations.—(1) A contract 
by a street railway to pay certain 
annual sums, made contemporaneous- 
ly with granting of locations, related 
to the subject of taxation, so as to be 
invalid, as in conflict with legisla- 
tive acts on the subject. Inhabitants 
of Town of Southborough y. Boston & 
Worcester St. Ry. Co., 145 N.E. 422, 
250 Mass. 234. (2) That the physi- 
eal location of a street railway was 
chiefly over private land rather than 
over public ways, and that thus an 
excise tax, under Rev. L. c 14 § 44, 
would be relatively small in connec- 
tion with length of, tracks in town,) 
did not justify an attempt to modi- 
fy the excise law by local authori- 
ties by contract. Inhabitants ot 
Town of Southborough v. Boston & 
Worcester St. Ry. Co., supra. 


31. Delegation of power: 


Legislative powers generally 
Constitutional Law §§ 323-374. 
To exempt from taxation see infra § 


383 


To levy taxes see infra §§ 674-683. 
To municipal corporation see Mu- 
nicipal Corporations §§ 4274-4279. 
To regulate procedure for collection 

see infra § 1290. 


\ 


635; 
Co., 


see 
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The power of taxation, existing exclusively in the 
legislature,?? cannot, unless the constitution so pro- 
vides, be delegated to either of the other depart- 
ments of the government,** or to any individual, pri- 
vate corporation, officer, board, or commission,** al- 
though duties in reference to taxation which are 
merely advisory or ministerial in their nature,*® 
such as computing the levy,*® may be delegated. 
The legislature may, however, provided the purpose 
is a publie one within the fundamental rule relating 
to taxation,?’ or express constitutional provisions 
declaratory of such rule,?* and except! as prohibited 
by other constitutional provisions,*® delegate the 


32. See supra § 10. 
33. Pulaski County v. Irvin, 4 Ark. 
473; Brown v. Campbell, 21 Hawaii 


314 (statute held not a delegation of 
taxing power); McCandless v. Camp- 
bell, 20 Hawaii 411; James v. U. S. 
‘Fidelity, etc., Co., 117 S.W. 406, 133 
Ky. 299; Bernards Tp. v. Allen, 39 
A. 716, 61 N.J.Law 228. 


[a] Mode of determining valua- 
. tion.—The right to exercise a judg- 
ment or discretion as to the method 
that shall be employed in arriving at 
the valuation of property sought to 
be taxed is vested in the legislature 
and this power cannot be delegated. 
James v. U. S. Fidelity, etc., Co., 117 
S.W. 406, 133 Ky. 299. 


34. Iowa.-—Fevold v. Board of 
Sup’rs of Webster County, 210 N.W. 
139, 202 Iowa 1019. 


Ky.—James v. U. S. Fidelity, etc., 
Co. 117 (SW. 406, 133) Ky.6299:. \Cy- 
press Pond Draining Co. v. Hooper, 2 
Mete. 350. 


La.—Flower v. Legras, 24 La.Ann. 
204. 


Mont.—Herrin’v. Erickson, 2 P.(2d) 
96. 


N.J.—Van Cleve v. Passaic Valley 
Sewerage Com’rs, 60 A, 214, 71 N.J. 
Law 574, 108 Am.S.R. 754; Bernards 
Tp. v. Allen, 39 A. 716, 61 N.J.Law 
228. ‘ 


N.Y.—Gautier v. Ditmar, 97 N.E. 
464, 204 N.Y. 20, Ann.Cas.19138C 960; 
In re Board of Education of Union 
Free School Dist. No. 2 of Town of 
Brookhaven, Suffolk County, 210 N. 
Y.S. 439, 214 App.Div. 40. 


N.D.—State v. Hanna, 149 N.W. 573, 
23 N.D. 587. f 


PortoRico.—Porto Rican, etc., Ins. 


Co. v. Gallardo, 35 PortoRico 842, 855° 


[cit Cyc]. 


Tex.—Bexar - Medina - Atascosa 
Counties Water Improvement Dist. 
No. 1 v. State, (Civ.App.) 21 S.W.(2d) 
747. 


Wis.—State v. Lyons, 197 N.W. 578, 
183 Wis. 107. 


[a] Exclusive legislative power 
to define the purpose for which a 
tax may be levied cannot be delegated 
to any board or person. State v. Han- 
na, 149 N.W. 573, 28 N.D. 583. 


[b] Statute held not delegation of 
taxing power.—(1) Code (1924). § 
2689, requiring secretary of agricul- 
ture to certify to county auditor when 
balance in bovine tuberculosis eradi- 
cation fund is sufficient for ensuing 
year, in which case board shall make 
no levy, does not delegate legislative 
taxing power to secretary. Fevold v. 
Board of Sup’rs of Webster County, 
210 N.W. 139, 202 Iowa 1019. (2) St. 
(1919) § 1087m-11 (1), granting to 
the tax commission power to ascer- 
tain in a case of delinquency whether 
return was based on fraud or willful 
refusal to make return, and, if so, to 
apply double rate thereon, is not 


TAXATION 


the taxation ;*? 


a delegation of legislative power, 
since it does not imply the exercise 
of legislative judgment or discretion. 
State v. Lyons, 197 N.W. 578, 183 Wis. 
107. (3) Other cases in which the 
legislature has been held not to have 
delegated its taxing power. James Vv. 
U. S. Fidelity, ete., Co., 117 S.W. 406, 
133 Ky. 299; Flower v. Legras, 24 La. 
Ann. 204; Gautier v. Ditmar, 97 N. 
E. 464, 204 N.Y. 20, Ann.Cas. 1913C 
960; People ex rel. Brewster v. Wen- 
dell, 188 N.Y.S. 510, 196 App.Div. 613. 

Delegation ‘of legislative powers 
generally see Constitutional Law §§ 
323-374. 

35. Zoercher v. Agler, (Ind.) 172 
N.E. 186, 907, 70 A.L.R. 1232; El 
Reno Wholesale Grocery Co. v. Tay- 
lor, 209 P. 749, 87 Okl. 140. 

36. El Reno Wholesale Grocery 
Co. v. Taylor, supra. 

37. See intra § 18. See also Mu- 
nicipal Corporations § 4284 et seq. 


38. See infra § 19. 
Hee we See supra § 9, and infra §§ 27-— 


40. Ala.—Ex parte Simmons, 95 So. 
490, 209 Ala. 96; Mills v. Court of 
Com’rs of Conecuh County, 85 So. 564, 
204 Ala. 40; Baldwin v. Montgomery, 
53 Ala. 437; Conecuh County v. Sim- 
mons, 95 So. 488, 19 Ala.App. 65. 


Ark.—Carson v. St. Francis Levee 
Dist, 20 S.W..590;°59) ‘Ark, 51/3. 


Fla.—Stewart v. Daytona and New 
Smyrna Inlet Dist., 114 So. 545, 94 
Fla. 859; Moseley v. Tift, 4 Fla. 402. 


Idaho.—State v. Minidoka County, 
298 P. 366, 50 Idaho 419. 


Ill.—Metropolis v. Gibbons, 166 N. 
EB. 115, 384 Ill. 431. 


Ind.—Prudential Casualty Co. v. 
State, 1438 N.E. 631, 194 Ind. 542; 
Wright v. House, 121 N.E. 433, 188 
Ind. 247; Marion School City v. For- 
rest, 78 N.E. 187, 168 Ind. 94; Logans- 
port v. Seybold, 59 Ind. 225. 


Iowa.—Munn v. Board of:Sup’rs of 
Greene County, 141 N.W. 713, 161 
Iowa 26; State v. Des Moines, 72 N. 
W. 639, 103 Iowa 76, 64 Am.S.R. 157, 
39 L.R.A. 285. 


Ky.—Barrow v. Bradley, 227 S.W. 
1016, 190 Ky. 480; James v. United 
States Fidelity & Guarantee Co., 117 
S.W. 406, 183 Ky. 299; Short v. Bart- 
oe 70 S.W. 288, 114 Ky. 148, 24 Ky.L. 


La.—Slack v. Ray, 26 La.Ann. 674. 


Md.—Welch v. Coglan, 94 A. 384, 
126 Md. 1; Alexander v. Baltimore, 5 
Gill 3838, 46 Am.D. 6380. 


Mich.—People v. Hurlbut, 24 Mich. 
44,9 Am.R. 103. 


Mo.—Siemens vy. Shreeve, 296 S.W. 
415, 317 Mo. 736; Ex parte Sanford 
139 S.W. 376, 236 Mo. 665; 
vy. Laughlin, 49 Mo. 559. 


N.H.—State v. Noyes, 30 N.H. 279, 
N.J.—Van Cleve v. Passaic Valley 


’ 


St. Louis 


(§ 11 


power of taxation for local purpose to political sub- 
divisions of the state;*#° and may create such agen- 
cies as it may deem proper for this purpose,*! al- 
though it has been held that, in conferring such 
power, the legislature cannot authorize mere ad- 
ministrative or ministerial officers to make rules for 


nor can it authorize subordinate 


governmental agencies to exercise the power of tax- 
ation, without definitely fixing the rates of the levy 
or amount to be collected.** 
litical subdivision to levy taxes must be expressly 
and distinctly granted,** and must be exercised in 


The power of a po- 


Sewerage Com’rs, 60 A. 214, 71 N.J. 
Law 574, 108 Am.S.R. 754; Bernards 
Tp. v. Allen, 39 A. 716, 61 N.J.Law 
228. 


N.Y.—Gautier v. Ditmar, 97 N.E. 
464, 204 N.Y. 20, Ann.Cas.1913C 960; 
Horton v. Andrus, 83 N.B. 1120, 191 
N.Y. 231; In re Board of Education of 
Union Free School Dist. No. 2 of Town 
of Brookhaven, Suffolk County, 210 
N.Y.S. 439, 214 App.Div. 40; _Town- 
send v. New York, 16 Hun 362 [aff 77 
Wi .0542]. 


N.C.—Caldweli v. Burke County 
Justices, 57 N.C. 323. 


Pa.—Philadelphia v. Philadelphia 
TractionyCo:,. 55. Al <%62)) 206RRa.. 35.5 
Jermyn v. Fowler, 40 A. 972, 186 Pa. 
595; Butler’s Appeal, 73 Pa. 448; 
Silkman v. Scranton, 1 Pa.Co. 329. 


S.C.—Carroll v. Town of York, 95 
8-H... 124,2::109 S.C. 1. 


Tenn.—Hill v. Roberts, 
826, 142 Tenn. 215. 


Tex.—Kinney v. Zimpleman, 36 Tex. 
554; Bexar-Medina-Atascosa Counties 
Water Improvement Dist. No. 1 v 
State, (Civ.App.) 21 S.W.(2d) 747. 


Vt.—Caverly-Gould Co. v. Spring 
field, 76 A. 39, 83 Vt. 396. i 


Va.—Powers v. City of Richmond, 
94 S.E. 803, 122 Va. 328 [error dism 
40 S.Ct. 118, 251-U.S. 539, 64 L.Ed. 
404]; Gilkeson v. Frederick Justices, 
13 Gratt. (54 Va.) 577; Bull v. Read, 
13 Gratt. (54 Wa.) 78. 


[a] Local taxation involves dis- 
tinct acts of legislation, by state giv- 
ing power to tax, and by local legisla- 
tive or quasi legislative authority lay- 
ing tax under power so given. Peo- 
ple v. Pittsburgh, C;' CG. & St. TE. eRy: 
Co., 147 N.E. 492, 316 Ill. 410; Gautier 
v. Ditmar, 97 N.E. 464, 2°4 N.Y. 20, 
Ann.Cas.1913C 960. 


Delegation of power to: 


barca see Municipal Corporations § 


Counties see Counties § 347. 
Drainage districts see Drains § 207. 


School districts see Schools and 
School Districts § 750. 


Towns see Towns [38 Cyc 652]. 


Express constitutional provisions 
conferring right to delegate power 
See infra § 12. 


41. Burnett v. Greene, 122 So. 570, 
97 Fla. 1007, 69 A.L.R. 244; State v. 
Minidoka County, (Idaho) 298 P. 366: 
a ree Sanford, 139 S.W. 376, 236 

0. : 


Creation of taxing districts see 
infra §§ 619-621. 


42. Stratton vy. Commissioners’ 
Court of Kinney County, (Tex.Civ. 
App.) 137 S.W. 1170: 


. 43. Merriman y. Hutchinson, 116 
So. 271, 95 Fla. 600; Stewart v. Day- 
tona, etc., Inlet Dist., 114 So. 545, 94 
Fla. 859. 


44. U.S.—Felton 


217 S.W. 


Vv. Hamilton 


For later cases, developments and changes in the law see Annotations, same title and section number, 


wi. 


§§ 11-12] 


strict conformity with the terms of the grant.‘® 
The power so delegated may be revoked or modified 
at any time,*® unless a revocation would violate 


some constitutional inhibition.47 


: [§ 12] b. Constitutional Provisions and Restric- 
tions.* In some jurisdictions the right to delegate 


County, 97 F. 823, 38 C.C.A. 432. 


Fla.—Atlantic Coast Line R. Co. v. 
Amos, 115 So. 315, 94 Fla. 588. 


Ind.—Metzger v. Dunn, (App.) 161 
N.E. 846. 


La.—State ex rel. Ascension Red 
Cypress Co. v. New River Drainage 
Dist., 87 So. 310, 148 La. 603. 


Me.—City of Auburn v. Paul, 85 A. 
571, 110 Me. 192, 202 [quot Cye]. 


Mo.—Siemens v. Shreeve, 296 S.W. 
415, 317 Mo. 736. 


R.I.—In re Opinion of Judges, 97 
7 NREL ens ea gad Sha 


Tenn.—Lewis v. Nashville Gas -& 
Heating Co., 40 S.W.(2d) 409, 162 
Tenn. 268; Walker v. Cookeville, 6 


Tenn.Civ.A. 74, 80 [cit Cyc]. 


W.Va.—State v. Braxton County 
Ct., 55 S.E. 382, 60 W.Va. 339 [error 
dism 28 S.Ct. 275, 208 U.S. 192, 52 L. 
Ed. 450]. 


Man.—Winnipeg Protestant School 
Dist. v. Canadian Pac. R. Co., 2: Man. 
168. 


45. Ala.—Hinson vy. Lott, 40 Ala. 
123 [aff 8 Wall. (U.S.) 148, 19 L.Ed. 
387]. 


Cal.—Connelly v. City and County 
of San Francisco, 127 P. 834, 164 Cal. 
101. 


Fla.—Getzen v. Sumter County, 103 
So. 104, 89 Fla. 45. - 


Ga.—Lane v. City of Unadilla, 114 
S.E. 636, 154 Ga. 577. Pa ire 


Idaho.—State v. Nelson, 213 P. 358, 
36 Idaho 7138. 


Ind.—Fesler v. Bosson, 128 N.E. 
145, 189 Ind. 484; Metzger v. Dunn, 
(App.) 161 N.E. 846. 


Iowa.—Iowa R. Land Co. 
County, 39 Iowa 124. 


Ky.—City of Newport v. Klatch, 
224 S.W. 844, 189 Ky. 300; Com. v. 
Citizens’ Nat. Bank, 80 S.W. 158, 117 
Ky. 946, 25 Ky.L. 2100 [error dism 26 
S.Ct. 750, 199 U.S. 603, 50 L.Ed. 329]; 
Judge of Gampbell County Ct. v. Tay- 
lor, 8 Bush 206. 


La.—Maurin v. Smith, 25 La.Ann. 
445. 


v. Sac 


Mo.—Siemens -v. Shreeve, 256 S.W. 
415, 317 Mo. 736. 


R.I.—In re Opinion of Judges, 97 
PRMPATT EG an 5g oa 


Tex.—Texas Bitulithic Co. v. Dallas 
Consol. Electric St. R. Co., (Civ.App.) 
248 S.W. 746 [rev on other grounds 
(Commn.App.) 260 S.W. 1034]; State 
-v. Houston & T. C. Ry. Co., (Civ.App.) 
209 S.W. 820. 


Vt.—Van Sicklen v. Burlington, 27 
Vit. FO! 

Va.—Montgomery County _v. Tal- 
Jant, 32 S.E. 479, 96 Va. 723; Virginia, 
ete., R. Co. v. Washington County, 30 
Gratt. (71 Va.) 471. 


Ont.—County v. Smith, 26 U.C.Q.B. 
40: In re Scott, 26 U.C.Q.B. 36; In re 
Scott, 26 U.C.Q.B. 32; In re Scott, 25 
U.C.Q.B. 453: 


[a] Statute does not contemplate 
mnreasonable exercise of authority 
conferred by it, particularly when 
taxing power and material property 
and personal rights are involved. 
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the power of taxation has been restricted by con- 
stitutional provisions;*® and such provisions have 
been held to preclude the legislature from delegat- 


ing its power to individuals or private corporations 


Getzen v. Sumter County, 103 So. 104, 
89 Fla. 45; Antuono v. City of Tampa, 
99 So. 324; 87 Fla. 82; Willis v, Special 
Road and Bridge Dist. No. 2, Osceola 
County, 74° So. 495, 73 Fla. 446. 


46. Bolton v. Terra Bella Irr. Dist., 
289 P. 678, 106 Cal.App. 313; Zoercher 
vy. Agler, (Ind.) 172 N.E. 186, 907, 70 
A.L.R. 1232; Memphis Union Station 
Co. v. Memphis, 30 S.W.(2d) 240, 161 
Tenn. 203; Gasaway v. City of Seat- 
tle, 100 P. 991, 52 Wash. 444, 21 L.R.A. 


(N.S.) 68. See also Counties § 347; 
Municipal Corporations § 4280. 
47. People v. Opel, 91 N.E. 458, 


244 Til. 317. 


48. See constitutional provisions; 
and Constitutional Law § 356 et seq. 


[a] Not impliedly prohibited.—A 
constitutional provision declaring 
that the legislature may vest incor- 
porated cities, towns, and villages 
with power to make improvements by 
special assessments or by special 
taxation of property benefited has 
been held not equivalent to a denial 
of such power to all other corpora- 
tions. Bethune y. Salt River Valley 
Water Users’ Ass’n, 227 P. 989, 26 
Ariz. 525; Brown v. Electrical Dist. 
No. 2, Pinal County, 223 P. 1068, 26 
Ariz. 181. 


[b] In Oklahoma, under a consti- 
tutional provision declaring that the 
legislature may authorize county and 
municipal corporations to levy and 
collect assessments for local improve- 
ments upon property benefited there- 
by, homesteads included, without re- 
gard to a cash valuation, it has been 
held that the legislature may, by gen- 
eral law, authorize county and mu- 
nicipal corporations to levy and col- 
lect assessments on property for local 
improvements, but cannot take such 
power away from such officers and 
confer the same upon judiciary and 
officers other than the proper officers 
of the county and municipal corpora- 
tions as provided by general law. 
Board of Com’rs of Grady County v. 
Hammerly, 204 P. 445, 85 Okl. 53. 


49. U.S.—Parks Me Wyandotte 
County, 61 F. 436 [aff 68 F. 878, 16 
©. GeAS2o6)); 


Ala.—Collins v. Hollis, 102 So. 379, 
212 Ala. 294. 


Cal.—Tarpey.v. McClure, 213 P. 983, 
190 Cal. 593; Smith v. Farrelly, 52 
Cal. 77; Houghton v. Austin, 47 Cal. 
646; Hardenburgh v. Kidd, 10 Cal. 
402. 


Colo.—Milheim v. Moffat Tunnel 
Improvement Dist., 211 P. 649, 72 
Colo. 268 [aff 43 S.Ct. 694, 262 U.S. 
710, 67 L.Ed. 1194]. 


Ill.— Town of Cicero v. ‘Haas, 91 
N.E. 574, 244 Ill. 551; People v. Opel, 
91 N.E. 458, 244 Ill. 317; Porter v. 
Rockford, ete., R. -Co.,) 76 -Ill. 561; 
Wabash River Leveeing Directors v. 
Houston, 71 Ill. 318; Gage v. Graham, 


57 Ill. 144. 
Kan.—Hovey v. Wyandotte County, 
44 P. 17, 56 Kan. 577; Wyandotte 


County v. Abbott, 34 PB. 416, 52 Kan. 
148. 

Mo.—Board of Com’rs of Tuber- 
culosis Hospital Dist. of Buchanan 
County v. Peter, 161 S.W. 1155, 253 
Mo. 520, Ann.Cas.1915C 310. 

Pa.—Keeler v. Westgate, 
Dist. 240. 


*By FRANCIS J. LUDES (§ 12). 


Opi. 


or associations,*® although they have been held not 
to apply to delegation of power to levy special 


Tenn.—Smith v. Carter, 173 S.W. 
430, 181 Tenn. 1; Reelfoot Lake Levee 
Dist. v. Dawson, 36 S.W. 1041, 97 
Tenn. 151, 34 L.R.A. 725. 


[a] Road commissioners not agen- 
cy of county.—That a statute creat- 
ing a road improvement district pro- 
vides that the road commissioners 
after fixing the tax rate shall certify 
to the trustee of each county the tax 
rate has been held not to make the 
commissioners an agency of the coun- 
ty so as to obviate the invalidity of 
the statute under a constitutional 
provision giving the power to tax 
only to counties and incorporated 


towns. Smith v. Carter, i173 S.W. 430, 
131. Tenn. 1. Sep 
[b] Special commissions.—(1) The 


board of directors provided for by 
Conservancy Act (Comp. L. [1921] §§ 
9515-9589), with full power under § 
13 (§ $527) to devise, prepare for, 
maintain, and operate all necessary or 
desirable works or improvements pro- 
vided by the official plan, which it 
prepares and adopts, and to levy as- 
sessments, borrow money, etc., is not 
a “special commission” within Const. 
art 5 § 35, prohibiting the delegation 
of power to-make, supervise, or inter- 
fere with municipal improvements, 
levy taxes, etc., to any special com- 
mission, the act providing for the 
permanent existence of the board as 
the governing body of the district. 
People v. Lee, 213 RP. 583, 72 Colo. 
598. (2) The act creating the Mof- 
fat tunnel improvement district does 
not violate Const. art 5 § 35, which 
provides that the general assembly 
shall not delegate to a special com- 
mission, private corporation, or as- 
sociation, power to levy taxes, the 
tunnel commission not being a “spe- 
cial commission.” Milheim vy. Mof- 
fat Tunnel Improvement Dist., 211 
P. 649, 72 Colo. 268 [aff 43 S.Ct. 694, 
262 U.S. 710, 67 L.Ed. 1174]. 


[c] Statutes held constitutional.— 
(1) Statutes requiring the county 
clerk to ascertain the rates per cent 
required as to the property in the re- 
spective towns, townships, districts, 
incorporated cities, and villages in his 
county, and requiring him to reduce 
the rate per cent of the tax levy of 
the taxing district or municipality in 
the same proportion in which it would . 
be necessary to reduce the highest 
aggregate per cent of all tax levies, 
exclusive of certain enumerated taxes, 
to bring the same down to three per 
cent of the assessed value of the 
taxable property requires the city 
elerk to ascertain which taxing dis- 
trict or municipality has the highest 
aggregate per cent of tax levies, and 
he must then reduce this highest ag- 
gregate to three per cent in accord- 
ance with the statute, and thereby fix 
the county rate and other rates, and 
the county rate so fixed must apply 
throughout the county, and the rates 
for the other taxing districts must 
apply throughout such respective dis- 
tricts, and the act is not invalid as 
delegating power to tax to other cor- 
porate or municipal organizations, in- 
stead of the one which has the au- 
thority to levy the taxes. Town of 
Cicero v. Haas, 91 N.E. 574, 244 Ill. 
bot. (2). PrivieActs: (1919)s exe, 
relative to improvement districts in 
the city of Cleveland, does not vest 
in the improvement commissioners 
power to levy taxes in violation of 
Const. art 2 § 29, but lays out a 
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assessments for local benefits.5° A constitutional 
provision giving the legislature authority to provide 
revenue by other means than a valuation tax has 
been held not to authorize it to delegate its tax- 
ing powey.°! The legislative powers which may not 
be delegated include the selection of the property 
to be taxed, the determination of the basis for the 
measurement of the tax, and the definition of the 
purpose for which the tax shall be levied;°? while 
on the other hand, powers which are not legislative 
include the power to value property for: taxation 
pursuant to fixed rules, the power to extend, assess, 
and collect the taxes, and the power to perform any 
of the innumerable details of computation, ap- 
praisement, and adjustment,°? and the delegation of 
such details has been held not unconstitutional.®* 
Under such. provisions there have been decisions 
upholding the constitutionality of different statutes, 
such as a statute authorizing a bridge commission 
to fix tolls,°> authorizing a corporation to hold and 
lease land to demonstrate the single tax principle 
of taxation,®® authorizing the paving of a road on 
the petition of abutting property owners,°’ creat- 
ing a bridge corporation and authorizing the con- 
struction of bridges by the issuance of bonds, per- 
mitting exemption from taxation and giving the 
bondholders the right to tolls as security,°® dele- 
gating the power to tax to a board of directors of 
a water district, which the people of several munic- 


specific plan for arriving at the 
amount to be assessed, and the com- 
missioners have nothing to do with 
fixing the taxes to be assessed: other 
than as an agency of the municipality 
to determine by fixed rules the amount 
by law required to be assessed,-and 
hence is not unconstitutional. Jordan 
v. City of Cleveland, 255 S.W. 377, 148. 
Tenn. 337. (3) <A statute requiring 


58. 


311. 


59. 
84, 176 Cal. 507. 
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S.E. 119, 166 Ga. 232. 
Alabama State Bridge Corpo- 


ration v. Smith, 116 So. 695, 217 Ala. 
Henshaw v. Foster, 169 P. 82, 


_“The corporate authority of such a 
district is the board of directors, and 


[$§ 12-14 


ipalities of a county may organize,°® giving a board 
of equalization power.to adopt sueh rules and prin- 
ciples for ascertaining the fair cash value of the 
capital stock of corporations as to it may seem eq- 
uitable and just,*° or providing a method by which 
a tax commission may increase the levy beyond the 
limit fixed by the legislature.°* 


[§ 13] E. Surrender or Limitation of Power**? 
—1l. In General. In some jurisdictions it has been 
held that a state legislature has no power to abridge 
or surrender, by contract or otherwise, its power of 
taxation.°3 By the weight of authority, however, 
it is competent for the legislature, in the absence of 
constitutional restrictions,** to surrender®® or lim- 
it®* its power of taxation with respect to particular 
persons, corporations, or property; and, when such 
surrender is in the form of a contract, it cannot be 
impaired by any subsequent legislation.67 A state, 
in granting to the federal government the power to 
levy taxes, gave up right to maintain that its taxes 
were superior.*® But the relinquishment of this 
high power of sovereignty is never presumed, and 
the intention of the legislature in that regard must 
be manifested in clear and unmistakable terms;®® 
and the same rule applies to any. limitation on such 
power as in regard to the mode or rate of taxation.’° 


[§ 14] 2. Constitutional Restrictiens.* A consti- 
tutional provision, declaring that the power of tax- 


Mechanics’, etc., Bank v. Thomas, 18 
How. (U.S.) -384, 15 L.Hd. 460; Me- 
chanics’, .. Bank v. Debolt, 18 
How. (U.S.) 380, 15 L.Ed. 458 [rev 1 
OhioSt. 591]; Dodge v. Woolsey, 18 
How. (U.S.) 331, 15 L.d. 401; Piqua 
Branch of State Bank of Ohio v. 
Knoop, 16 How. (U.S.) 369, 14 L.Ed. 
977; .~Gordon “v. Appeal Fax | Ct. 3 
How. (U-S.)” 133; — State. v.- Great 


property to pay assessments against 
it of the benefits accruing by reason 
of the construction of an improve- 
ment for the common advantage of all 
land of a district has been held not 
unconstitutional. Less Land Co. v. 
Fender, 173 S.W. 407, 119 Ark. 20. 


50. Sullivan v. Blakesley, 246 P. 
918, 35 Wyo. 78. 


51. State v. Nelson, 213 P. 358, 36 
Idaho 713. 


52. Gadd v. 
69 Cal.App. 347. 


53. Gadd v. McGuire, supra. 


54. Tarpey v. McClure, 213 P. 983, 
190 Cal. 593; Gadd v. McGuire, 231 P. 
754, 69 Cal.App. 347; State v. Cooper, 
119 N.E. 2538, 97 OhioSt. 86; Dexter v. 
Raine, 10 OhioDee. (Reprint) 25, 18 
Cine.L.Bul. 61 [aff 18 Cine.L.Bul. 
301]; Evans v. Beattie, 135 S.B. 538, 
1387 S.C. 496; Bank of Commerce & 
Trust Co. v. Senter, 260 S.W. 144, 149 
Tenn. 569; Hill v. Roberts, 217 S.W. 
826, 142 Tenn. 215. ‘ 


55. See case infra this note. 


[a] In Kentucky it has been held 
that the provision relating to delega- 
tion of taxes relates to taxes upon 
property, and not to bridge tolls. 
Tolls are not taxes, but are charges 
upon the _privilege of using the 
bridge. Klein v. City of Louisville, 6 
S.W.(2d) 1104, 224 Ky. 624. 


56- Fairhope Single Tax Corpora- 
wen v. Melville, 69 So, 466, 193 Ala. 


57. 


McGuire, 231 P. 754, 


City of Dawson v. Bolton, 143 
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For later cases, 


to that board is delegated the taxing 
power not in relation to matters of a 
purely local character in the included 
city or cities, but having reference to 
the affairs of the larger municipality, 
embracing within it the others of les- 
ser areas.” Henshaw v. Foster, su- 


pra. 

60. Porter v. Rockford, etc., R. Co., 
76 Ill. 561. 

61. Tallon v. Vindicator Consol. 


ae Mining Co., 149 P. 108, 59 Colo. 


62. Delegation of power see supra 
§§ 11, 12. 


Grant of exemption as a restriction 
Sate of power see infra 


63. Larue v. Redmon, 182 S.W. 
622, 168 Ky. 487; Milan, ete, Plank 
Road Co. v. Husted, 3 OhioSt. 578; 
Toledo Bank v. Bond, 1 OhioSt. 622. 


“The levying of taxes, general or 
special, is an act of sovereignty, a 
prerogative which neither the state 
nor the municipality . Can bar- 
ter away. Necessarily such surren- 
der is against public policy.” Cleve- 
land _v. Edwards, 143 N.E. 181, 183, 
109 OhioSt. 598, 37 A.L.R. 1352. 


64. | See infra § 14. 


65. Jefferson Branch Bank v. Skel- 
ley, 1 Black (U.S.) 486, 17 L.Ed. 173; 
New Jersey v. Wilson, 7 Cranch 
(U.S.) 164, 3 L.Ed. 303; Chicago, etce., 

> hOw, Ne Douglas County, 114 N.W. 
vant 134 Wis. 197, 14 L.R.A.(N.S.) 


66.. Jefferson Branch Bank vy. Skel- 
ley, 1 Black (U.S.) 436, 17 L.Ed. 173; 


Northern Ry. Co., 119 N.W. 202, 106 
Minn. 303 [aff 30 S.Ct. 344, 216 U.S. 
206, 54 L.Ed. 446]. 


67. Impairing obligation of con- 
eet see Constitutional Law §§ 667, 


68. Exchange Nat. Bank of Spo- 
kane v. U. S., 265 P. 722, 147 Wash. 
176, 62 A.L.R. 139 [aff Spokane Coun- 
ty v. U. S., 49 S.Ct. 321, 279 U.S. 80, 
73 L.Ed. 621]. . 


Priorities generally see infra VIII. 


69. U.S.—Erie R. Co. v. Pennsyl- 
vania, 21 Wall. 492, 22 L.Hd. 595. 


Ala.—Stein v. Mobile, 17 Ala. 234. 


Md.—Baltimore v. Baltimore, ete., 
R. Co., 6 Gill 288, 48 Am.D- 531. 


Mass.—MecMorrow v. National 
Shawmut Bank of Boston, 156 N.E. 
48, 259 Mass, 14. 


Mo.—State ex rel. St. Louis Young 
Men’s Christian Ass’n y. Gehner, 11 
S.W.(2d) 30, 320 Mo. 1172. 


Mont.—Cruse v. Fischli, 175 P. 878, 
55 Mont, 258. 


N.Y.—Peo. v. Tax, etc., Comrs., 67 
N.Y. 516 [aff 94 U.S. 415, 24 L.Ed, 164, 
and aff 8 Hun 536]. 


Pa.—Union Pass. R. Co. v. Phila- 
delphia, 83 Pa. 429 [aff 101 U.S. 528, 
25 L.Ed. 912]; Central Petroleum Co. 
v. Com., 25 Leg.Int. 316. 


S.C.—National Union Bank of R 
Hill v. Neil, 90 S.B. 744, 106 S.c. Ts 


70. State v. Great Northern R. Co., 
119 N.W. 202, 106 Minn. 303 Laff 30 S. 
Ct. 344, 216 U.S. 206, 54 L.Ed. 446]. 


*By FRANCIS J. LuDES (§ 14). 


developments and changes in the law see Annotations, same title and section number, 


§§ 14-16] 


ation shall never be surrendered, suspended, or con- 
tracted away,"! is violated by a statute which pro- 
vides for the extinguishment of all tax liens on the 
confirmation of a sale for taxes,’? but not by a stat- 
ute providing merely a procedure for enforeing tax 
liens.** Constitutional provisions declaring that the 
power to tax corporations or corporate property 
shall never be: relinquished or suspended,’* are not, 
it has been held, violated by a statute providing for 
local taxation of railroad rolling stock and declar- 
ing its situs,’> by a statute providing that no tax 
shall be levied or collected on any assessment of 
intangible personal property, money or incomes for 
taxes alleged to have been omitted for the years 
prior to a certain year,’*® or by a statute ceding to 
the United States exclusive jurisdiction over land 


in a national park.77 


[§ 15] F. Estoppel To Impose Taxes; 
No estoppel in pais™® ean be asserted against the 


71. See constitutional provisions. 


72. Nelson v. Pitts; 259 P. 533, 126 
Oke 1995753 ALGER 1137: 


73. Fullerton v. State, 282 P. 674, 
140 Okl. 122 [appeal dism 50 S.Ct. 
462, 281 U.S. 705, 74 L.Ed. 1129]. 


74. See constitutional provisions. 


75. Commonwealth v. Chesapeake 
& O. Ry. Co., 87 S.E. 622, 118 Va. 261. 


76. 
rette Mach. Co., 92 S.E. 901, 120 Va. 
835 (holding that the constitutional 
provision was manifestly intended to 
prevent discrimination in favor of 
corporations as against individuals). 


77. Yellowstone Park Transp. Co. 
v. Gallatin County, 31 F.(2d) 644 [rev 
27 F.(2d) 410, and cert den 50 S.Ct. 
16, 280 U.S. 555, 74 L.Ed. 611. 


78. See Estoppel 21 C.J. p 1052. 


79. Chicago, etc., R. Co. v. Doug- 
las County, 114 N.W. 511, 134 Wis. 
197, 14 L.R.A.(N.S.) 1074. . 


North Carolina v. Seaboard, 
etc., R. Co., 52 BF. 450; Hodgdon v. 
Burleigh, 4 F. 111; State v. Great 
Northern Ry. Co., 167 N.W. 297, 139 
Minn. 469; North Carolina R. Co. v. 
Almance County, 82 N.C. 259; City 
of Norfolk v. J. W. Perry Co., 61 S.E. 
867, 108 Va. 28, 128 Am.S.R. 940 [aff 
31 S.Ct. 465, 220 U.S. 472, 55 L.Ed. 
548]. 

[a] Mere nonuser by a government 
of its power to levy a tax however 
long continued #s not a forfeiture of 
such power. Norfolk v. J. W. Perry 
Co., 61 S.E. 867, 108 Va. 28, 128 Am.S. 
R. 940 [aff 31 S.Ct. 465, 220 U.S. 472, 
55 L.Ed. 548]. 

81. State v. Buchanan, 24 W.Va. 
362. 

aches generally see Equity §§ 211— 
252. 

82. See Municipal Corporations § 
4280 text and note 12. 

83. American Emigrant Co. v. 
Iowa R. Land Co., 3 N.W. 88, 52 Iowa 
323. 

84. Iowa R. Land Co. 
County, 36 Iowa 48. 

85. Inre Morgan’s Estate, 159 N.Y. 
S. 105, 95 Misc. 451 [aff 162 N.Y.S. 
1132, 176 App.Div. 909]. ; 

Sovereignty of state limited to per- 
sons Se ae pert within territorial 
limits see States § 3. 

86. U.S.—Safe Deposit, etc., Co. v. 
Com., 50 S.Ct. 59, 280 U.S. 83, 74 L.Ed. 


180, 67 A.L.R. 386 [rev 141 S.H. 825, 
151 Va. 883 (aff 145 S.E. 326, 151 Va. 


v. Story 


Commonwealth v. United Ciga- 
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exercise by the state of its taxing power.7® Accord- 
ingly, the state is not estopped to levy and collect 
taxes on particular property by failure to assess it 
for a number of years,®°® nor can the rights of the 
state in this respect be forfeited by the laches of 
its agents;$ and the same rule applies in the case 
of municipal corporations.*? 
action for a county to set aside a conveyance for 
fraud will not estop it-from levying taxes on the 
land conveyed by it.8# 
to fulfill an obligation to convey its publie lands to 
a railroad company, it will be estopped from arter- 
ward claiming that, during such time, the title 
was in the company and hence subject to taxation.§4 


[§ 16] G. Territorial Limitations of Taxing Pow- 
er—1l. In General. 


The bringing of an 


But, where a county refuses 


Since state laws do not operate 


beyond its jurisdictional limits,’* the taxing power 


Laches.* 


883)]; Southern Ry. Co. v. Common- 
wealth of Kentucky, 47 S.Ct. 542, 274 
U.S. 76, 71 L.Ed. 934 [rev on other 
grounds and cert den 264 S.W. 850, 
204 Ky. 388]; Wachovia Bank & 
Trust Co. v. Doughton, 47 S.Ct. 202, 
272 U.S. 567, 71 L.Ed. 413 [rev 126 
S.E. 176, 189 N.C. 50]; Rhode Island 
Hospital Trust Co. v. Doughton, 46 
S.Ct. 256, 270 U.S. 69, 70 L.Ed. 475, 43 
A.L.R. 1374 [rev on other grounds 
121 S.E. 741, 187 N.C. 263]; Schwab 


v. Richardson, 44 S.Ct. 60, 263 U.S. 88, 


68 L.Ed. 183 [aff 204 P. 396, 188 Cal. 
27]; Western Union Tel. Co. v. Tag- 
gart, 16 S.Ct. 1054, ,1638 U.S. 1, 41 L. 
Ed. 49 [aff 40 N.E. 1051, 141 Ind. 281, 
60 L.R.A. 671]; Murray v. Charles- 
ton, 96 U.S. 432, 24 L.Ed. 760; Minot 
v. Philadelphia, etc., R. Co., 18 Wall. 
206, 21 L.Ed. 888; State Tax on For- 
eign-Held Bonds, 15 Wall. 300, 21 L. 
Tid. 179, 4 Brewst. (Pa.) 183; North- 
ern Cent. R. Co. v.. Jackson, 7 Wall. 
262, 19 L.Ed. 88; Graniteville Mfg. 
Co. v. Query, 44 F.(2d) 64; Moore v. 
Mitchell, 30 F.(2d) 600, 65 A.L.R. 
1354 [aff 28 F.(2d) 99% (aff 50 S.Ct. 
PTB odes Oni mor Ses Ce abr duder 6 Go iG 
Standard Oil Co., Indiana v. Thoresen, 
29 F.(2d) 708; Moore v. Mitchell, 28 
F.(2da) 997 [aff 30 F.(2d) 600, 65 A.L. 
R.. 1354 (aff 50 S.Ct..175, 281- U.S. 18, 
74 L.Ed. 673)]; Tyler v. Dane County, 
Wis., 289 F. 843 [error dism 45 S.Ct. 
10, 266 U.S. 637, 69 L.Hd. 481]; Indi- 
ana v. Pullman Palace Car Co., 16 
F. 198, 11 Biss. 561, 


Ala.—Varner v. Calhoun, 
178. 


Ark.—Greene County v. Smith, 228 
S.W. 738, 148 Ark. 33. 


Cal.—Hinekley v. San Diego Coun- 
ty, 194 P. 77, 49 Cal.App. 668. 


Conn.—Greenwoods Co. v. New 
Hartford, 32 A. 933, 65 Conn. 461. 


Fla.—State v. Beardsley, 82 So. 
794, 77 Fla. 803. 


Idaho.—Union Central Life Ins. Co, 
v. Gillis, 290 P. 717, 49 Idaho. 686; 
Spokane, ete., Trust Co. v. Gillis, 290 
P. 717, 49 Idaho 685; Chicago Live 
Stock Loan Co. v. Ada County, 290 
P. 717, 49 Idaho 684; Utah Mortg. 
Loan Corp. v. Gillis, 290, P. 714, 49 
Idaho 676. 


Ill.—International Lumber Co. v. 
Emmerson, 143 N.E. 465, 311 Ill. 564. 


Iowa.—Capital Constr. Co. v. Des 
Moines, 235 N.W. 476, 211 lowa 1228. 


Kan.—Fisher v. Rush County, 19 
Kan. 414; Wilcox v. Ellis, 14 Kan. 
588, 19 Am.R. 107. 


Ky.—Com. v. Union Pac. R. Co., 
283 S.W. 119, 214 Ky. 339; Bosworth 


a 


48 Ala. 


*By ALBERT DEFOREST TYLBR (§§ 15-18). 


of a state is limited to persons and property within 
and subject to its jurisdiction,’® and the same rule 


v. Evansville, ete., Packet Co., 199 
S.W. 1059, 178 Ky. 716 [overr 201 S.W. 
2,;-179 Ky. 710]. 


La.—Citizens’ Ins. Co. v. Hebert, 71 
So.. 955, 139 La. 708; Liverpool, ete., 
Ins. Co. v. Board of Assessors, 25 So. 
970, 51 La.Ann. 1028, 72: Am.S.R. 483, 
45 L.R.A. 524, 


Md.—Baltimore v. Hussey, 9 A. 19, 
67 Md. 112. 


Mass.—National Leather Co. wv 
Commonwealth, 152 N.EF. 916, 256 
Mass. 419 [aff 48 S.Ct. 554, 277 U.S. 
413, 72 L.fd. 935]; Bellows Falls 
Power Co. v. Commonwealth, 109 N.E. 
891, 222 Mass. 51, Ann.Cas.1916C 834 
[error dism 38 S.Ct. 63, 245 U.S. 630, 
62 L.Ed. 520]. 


__ Mich.—State Treasurer v. Auditor- 
Gen., 9 N.W. 258, 46 Mich. 224. 


Mo.—-State v. Howard County ‘Ct., 
69 Mo. 454. 


Mont.—State v. Jones, 261 P. 356, 80 
Mont. 574, 60 A.L.R. 551; State v. 
Harrington, 217 P. 681, 68 Mont. 1; 
icine v. Smith, 192 P. 615, 58 Mont, 


N.H.—In re Opinion of the Justices, 
149 A. 321, 84 N.H. 557;. Winnipise- 
ogee Lake Cotton, ete., Mfg. Co. v. 
Gilford, 10 A. 849, 64 N.H. 337; Berry 
Nig, WB DET 59 N.H. 288, 47 Am.R. 


N.J.—New Jersey Cent. R. Co. v. 
Jersey City, 56 A. 239, 70 N.J.Law 81 
[aff 61 A. 1118, 72 N.J.Law 311]. 


N.Y.—People v. Reardon, 77 N.E. 
184 N.Y. 431, 112 Am.S.R. 628, 
L.R.A.(N.S.) 314, 6 Ann.Cas. 515; 
0.) Vv. Wells,. 77 N.B.°19, 184 NY. 
5, 121 Am.S.R, 840, 12 L.R.A.(N.S.) 
5; Peo. v. Equitable Trust Co., 
N.Y. 387; In re Morgan’s Estate, 
159 N.Y.S. 105, 95’ Misc.’ 451. [aff 162 
N.Y.S. 1132, 176 App.Div. 909]. 


N.D.—International Elevator Co. v. 
Thoresen, 228 N.W. 192, 58 N.D. 776. 


Ohio.—Anderson v. Durr, 126 N.E. 
57, 100 OhioSt. 251, 17 A.L.R. 82 [aff 
42 S.Ct. 15, 257 U.S. 99, 66 L.Ed. 149]; 
Tax Commission v. Kelly-Springfield 
Ee Co., 175 N.E. 700, 38 OhioApp. 
109. 


Okl.—Pappas v. Guaranty 
ties Co., 217 PB. 474, 92 Okl. 25. 


Or.—Endicott, Johnson & Co. v. 
Multnomah County, 190 P. 1109, 96 
Or. 679. 


Pa.—Com. v. Pennsylvania R. Co., 
147 A. 242, 297 Pa. 308; Common- 
wealth v. Sunbury Converting Works, 
134 A. 438, 286 Pa. 545, 483 A.L.R. $2; 
Commonwealth v. Westinghouse Air 
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applies to the taxing power of a territory.*7 More- 
over the exercise of the taxing power in respect of 
persons and property beyond the territorial limits 
of the state would vitiate the Fourteenth Amend- 


ment of the federal constitution.*® 


[§ 17] 2. Property on Military or Naval Reserva- 
Persons residing on 
lands owned by the United States or the state, and 
their personal property, may not, for that reason 
alone, be exempt from state taxation.°° 
it is held that, except when, and then only to the 


tions or Other Public Lands.®° 
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[§§ 16-18 


state,?! territory ceded to the United States by a 
state,®2 or sold to thé United States by consent of 
the state for military or naval reservations,®* be- 
comes as much without jurisdiction of the state for 


tax purposes as any other foreign territory within 


However, 


extent that, the taxing power is reserved to the 


Brake (Co... 95. A. (807) 2515 Pa. 125 
Smith’s Est., 29 Pa.Dist. 917. 


S.C.—Land Title, etc., Co. v. South 
Carolina Tax Commission, Inheritance 
Tax Division, 126 S.E. 189, 131 S.C. 
192, 42 A.L.R. 417; Fuller v. South 
Carolina Tax Commission, 121 S.E. 
» 478,128 S.C. 14. 


Tex.—Great Southern Life Ins. Co. 
vy. Austin, 243° S.W. 778, 112 Tex. 1 
[rev (Civ.App.) 211 S.W. 482]. 


Utah.—North Tintic Mining Co. v. 
Crockett, 284 P. 328, 75 Utah 259. 


Vt.—In re Morse’s Estate, 136 <A. 
394, 100 Vt. 227; In re Clark’s Estate, 
136 A. 389, 100 Vt. 217. 


Va.—Commonwealth v. Huntington, 
138 S.B. 650, 148 Va. 97; Pendleton 
v. Commonwealth, 65 S.E. 536, 110 
Va. 229; Lambert v. Jones, 2 Patt.& 
H, 144. 


Wash.—Great Northern Ry. Co. v. 
State, 267 P. 506, 147 Wash. 630. 


‘Wis.—Fitch v. Wisconsin Tax Com- 
mission, 230 N.W. 37, 201 Wis. 383. 


“Whatever may be said of its vast 
character and sweeping extent, the 
power of taxation, of necessity, must 
be limited to subjects within the ju- 
risdiction of the state, or, as other- 
wise characterized, to subjects which 
have acquired a situs within the state 
for the purpose of taxation.” Hayes 
vy. Smith, 192 P. 615, 58 Mont. 306, 312. 


[a] No state tax laws can have 
extraterritorial effect, since 
state, except as to the United States, 
is an independent sovereignty, so far 
as relates to the power of taxation. 
Bellows Falls Power Co. v. Common- 
wealth, 109 N.E. 891, 222 Mass. 51, 
Ann.Cas.1916C 834 [error dism 38 S. 
Ct. 68, 245 U.S. 630, 62 L.Ed. 520]. 


[b] Residence, constructive or ac- 
tual, or protection, is the basis of all 
taxation of personal property by a 
state of the Union. In re Morgan’s 
Estate, 159 N.Y.S. 105, 95 Misc. 451 
[aff 162 N.Y¥.S. 1132, 176 App.Div. 
909]. 


[c] Tax held not on property 
without state.—Statute valuing stock 
without par value at $100 per share 
for franchise tax on foreign corpora- 
tions does not tax property without 


state. State v. Pierce Petroleum Cor- 
poration, 2 S.W.(2d) 790, 318 Mo. 
1020. 

[d] In New York Bay lands lying 


between the middle of the bay and the 
low water line on the New Jersey 
shore are under the agreement of 
1833 between the states of New York 
and New Jersey under the sovereignty 
of New Jersey, and the exclusive ju- 
risdiction given to the state of New 
York over the waters of the bay does 
not exclude the sovereign power of 
the state of New Jersey to tax such 
lands. New Jersey Cent. R. Co. v. 
Jersey City, 28 S.Ct. 592, 209 U.S. 
473, 52 L.Ed. 896 [aff 61 A. 1118, 72 
N.J.Law 311]. 


Cross references: 


each ' 


Domicile see infra § 125. 


Nonresident’s property see 
200-205. 


Situs see infra §§ 206-225. 


87. La Compania General v. Col- 
lector, 51 Philippine 154. ; 


88. See infra §§ 101-116. 
89. Taxation of: 
Indian lands see infra §§ 377-379. 


Public lands see infra §§ 345-358; 
360-364. 


90. Rice v. Hammonds, 91 P. 698, 
19 Ok]. 419, 14 Ann.Cas. 693; Percival 
VeLThurston |} County, -45. <P; 9159; 14 
Wash. 586. 


Taxation of: 


Improvements on public lands see in- 
fra §§ 351, 363. 


Indians see Indians § 149. 


Property of persons other. than In- 
dians residing on Indian reserva- 
tion see Indians § 150. 


[a] In Nova Scotia personal prop- 
erty of military persons residing in 
government buildings, barracks, etc., 
is exempt from taxation. Smith v. 
Halifax, 35 N.S. 373. 


91. See cases infra this note. 


[a] Thus, (1) when a state cedes 
land to the United States for a mili- 
tary reservation or similar purpose, 
it may expressly reserve to itself the 
right to tax persons and property 
thereon, Ft. Leavenworth R. Co. v. 
Lowe, 5.S.Ct. 995, 114 U.S: 525, 29 Li. 
Ed. 264 [aff 27 Kan. 749]; Yellow- 
stone Park Transp. Co. v. Gallatin 
County, 31 F.(2d) 644 [rev 27 F.(2a) 
410, and cert den 50 S.Ct. 16, 280 U.S. 
555, 74 L.Ed. 611]; Chicago, R. lL. & 
P. Ry. Co, v. Satterfield, 275 P. 306, 
135 Okl. 185; Chicago, R. I. & P. Ry. 
Co. v. Satterfield, 275 P. 305, 135 Okl. 
183 Chicago; Rei. 1& BP. Ry.- Co: itv. 
Satterfield, 275 P. 308, 1385 Okl. 183. 
(2) And the consent of congress to 
such saving of the power of taxation 
may be presumed from its acceptance 
of the grant. Ft. Leavenworth R. Co. 
v. Lowe, supra. (3) It was held that, 
where the state retained concurrent 
jurisdiction as to service of process 
in territory ceded to the United States 
for federal purposes, it ceded less 
than exclusive jurisdiction, and that 
the ceded territory was not out of 
the state so far as concerns the state’s 
power to tax private personal proper- 
ty therein. Oscar Daniels Co. v. City 
of Sault Ste. Marie, 175 N.W. 160, 
208 Mich. 3638. But compare Yellow- 
stone Park Transp. Co. v. Gallatin 
County, 31 F.(2d) 644 [rev 27 F.(2da) 
410, and cert den 50 S.Ct. 16, 280 U.S. 
555, 74 L.Ed. 611]; Concessions Co. y, 
Morris, 186 P. 655, 109 Wash. 46, infra 
note 92 [a]. 


[b] Oklahoma did not surrender 
right to tax railroad property in mili- 
tary reservation by statute ceding 
authority over it to United States 
with reservation of such right. St, 
Louis-San Francisco Ry. Co. v. Sat- 
terfield, 27 F.(2d) 586; Chicago, R. I. 


infra §§ 


the rule above stated,®* but this rule does not apply 
to reservations in territories®® or to reservations in 
states®® of lands which were not. purchased by the 
United States with the consent of the states. 


[§ 18] H: Purposes of Taxation—1. Necessity of 
Public Purpose—a. In General. Even when there 


& P. Ry. -Co. v. Satterfield, 275 P. 
303, 135 Okl. 183. 

92. Yellowstone Park Transp. Co. 
v. Gallatin County, 31 F.(2d) 644 [rev 
27 F.(2d) 410, and cert den 50 S.Ct. 
16; 280° W,St555,. 74 ibid 61130 Con— 
cessions Co. v. Morris, 186 P. 655, 
109 Wash. 46. See Arlington Hotel 
Co. v. Fant, 4 S.W.(2d) 7, 176 Ark. 
613 [aff 49 S.Ct. 227, 278 U.S. 439, 73 
L.Ed. 447]. 


ta] Thus, where land is ceded by 
the state to the United States, ex- 
cepting only the right to serve civil 
and criminal process therein from the 
exclusive control of congress, the 
state has no power to tax personal 
property on such reservation. Yel- 
lowstone Park Transp. Co. v. Gallatin 
County, 31 F.(2d) 644 [rev 27 F.(2d) 
410 and cert den 50 S.Ct. 16, 280 U.S. 
555, 74 L.Ed. 611]; Concessions Co. v. 
Morris, 186 P. 655, 109 Wash. 46. But 
compare Oscar Daniels Co. v. City of 
Sault Ste. Marie, 175 N.W. 160, 208 
Mich. 363 supra note 91 [a] (3). 


93. See cases infra this note. 


[a] Under federal constitution, 
(1) where lands within a state are 
purchased by the United States with 
the consent of the state legislature 
for the purpose of a military or naval 
reservation, the United States is en- 
titled under the constitution to exer- 
cise exclusive legislation over such 
territory (U. S. Const. art 1 § 8 el 
17) (2) and the state has no power 
to tax privately owned personal prop- 
erty located thereon (Surplus Trading 
Co. v. Cook, 50 S.Ct. 455, 281 U.S. 647, 
74 L.Ed. 1091 [rev 297 S.W. 822, 174 
Ark. 507]; Ft. Leavenworth R. Co. 
v. Lowe, 5 S.Ct. 995, 114 U.S) 525, -29 
L.Ed. 264.[aff 27 Kan. 749]; Cook v. 
Surplus Trading Co., 31 S.W.(2d) 521, 
182 Ark. 420; Opinion of Justices, 1 
Mete. (Mass.) 580), (3) especially 
where such property has no situs for 
taxation in the state outside of the 
reservation (State v. Storaasli, 230 
aBnG 572, 180 Minn. 241 [aff 51 S.Ct. 


94. See supra § 9. 
95. Surplus Trading Co. v. Cook, 
50 S.Ct. 455, 281° U.S. 647, 74 L:Wd. 


1091 [rev 297 S.W. 822, 174 Ark. 507]; 
Cassels v. Wilder, 23 Hawaii 61; Rice 
v. Hammonds, 91 P. 698, 19 Okl. 419, 
14 Ann.Cas. 963 (territory of Okla~ 
homa could tax cattle of private indi- 
viduals on a military reservation in 
that territory). 


“In its opinion it [the lower court] 
appears to have been guided largely 
by cases dealing with reservations in 
territories. . . . Such cases are not 
in point, for they do not turn on the 
constitutional provision which is of 
controlling influence in cases like 
this.” Surplus Trading Co. v. Cook, 
50 S.Ct. 455, 281 U.S. 647, 656, 74 L. 
By he [rev 297 S.W. 822, 174 Ark. 


96. 
supra; 


Surplus Trading Co. v. Cook, 
Ft. Leavenworth R. Co. v 


Lowe, 5 S.Ct. 995, 114 U.S. 525, 29. 


L.Ed. 264 [aff 27 Kan. 749]. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
\ 


gs 18-19] 


is no express Pesaiehons in the constitution,®’? there 
is an implied restriction under which the ie latare 
eannot rightfully impose taxes for the benefit of 
private persons or in aid of private uses or enter- 
This restriction grows out of the essential 
nature and purposes of all free governments,?*% and 


prises.°® 


97. Constitutional restrictions see 


infra § 19. 


98. U.S.—Cole v. La Grange, 5 S. 
t._ 416, 113 U.S. 1, 28 L.Ed. 896: [aff 


TOE 8711; Citizens Sav., ete., Assoc. 
v. Topeka, 20 Wall. 655, 663, 32 L.Ed. 
455; St. Paul Trust, ete, Bank v. 


American Clearing Co., 291 F. 212 [aff 
10 F.(2d) 1017];- Dodge v. Mission 
Tp., 107 F. 827, 46 C.C.A. 661, 54 L.R.A. 
242; Sutherland- Innes Co. v. Evart, 
86 F. Dts O CrGuA S05. 


Ark.—Davis v. Gaines, 3 S.W. 184, 
48 Ark. 370. 


Cal.—City of Los Angeles v. Lewis, 
NETS. 3905 875 (Caler77: 


Del.—State v. City of Wilmington, 
134 A. 694, 33 Del. 238. 


ey Si iv. Carlisle, 5 App.D.C. 


Fla.—Burnett v. Greene, 122 So. 
570, 97 Fla. 1007, 69 A.U.R. 244; Get- 
zen v. Sumter County, 103 So. 104, 
89 Fla. 45. 


TIll.—Chicago Motor Club v. Kinney, 
160 N.E. 168, 329 Ill. 120; Hagler v. 
Small, 138 N.B. 849, 307 I11.°460. 


Ind.—McClelland v. State, 37 N.E. 
1089, 138 Ind. 321. 


Kan.—State v. Osawkee Tp., 
Kan. 418, 19 Am.R. 99. 


La.—Union Ice & Coal Co. v. Town 
of Ruston, 66 So. 262, 135 La. 898, L. 
R.A.1915B 859, Ann.Cas.1916C 1274; 
State v. Maginnis, 26 La.Ann. 558. 


Me.—Allen v. Jay, 60 Me. 124, 11 
eotee 185; Hooper v. Emery, 14 Me. 


Mass.—In re Opinion of the Justic- 
es, 122 N.E. 763, 231 Mass. 603; Opin- 
ion of Justices, 72 N.E. 95, 186 Mass. 
603; Mead v. Acton, 1 N.E. 413, 139 
Mass. 341; Lowell v. Boston, 111 
Mass. 454, 15 Am.R. 39. 


Mich.—Bristol v. Johnson, 34 Mich. 
123; Atty.-Gen. v. Bay County, 34 
Mich. 46; People v. Salem Tp. Bad., 
20 Mich. 452, 4 Am.R- 400. 

Minn.—Minneapolis v. eaney) 90 
N.W. 312, 86 Minn. 111 

Miss.—Lowry v. Greenville: 122 So. 
198; Lowry v. City of Clarksdale, 122 
So. 195, 154 Miss. 155. 

Neb.—Sitate v. Cornell, 74 N.W. 59, 
53 Neb. 556, 68 Am.S.R. 629, 39 L.R.A. 
OLSe 

Nev.—State v. Williams, 185 P. 459, 
43 Nev. 290. i 

N.Y.—People v. Westchester County 


14 


Nat. Bank of Peekskill, 132 N.E. 241,/ 


231 N.Y. 465, 15 A.L.R. 1344; Bush vy. 
Orange County, 53ND Lohr ol Ney. 
212, 70 Am.S.R. 538, 45 L.R.A. 556; 
Guilfora v. Chenango County, 13 N. y. 
143; Deady v. Lyons, 57 N.Y.S. 448, 39 
App. Div. 139. 


N.C.— Briggs v. City of Raleigh, 141 
S.E; 597,195 N.C. 223. 


N.D.—State v. Nelson County, 45 
N.W. 33, 1 N.D. 88,26 Am.S.R. 609,'8 
L.R.A. 283. 


Ohio.—Lucas County Auditor v. 
State, 78 N.E. 955; 75 OhioSt. 114, 7 
L:R.A.(N.S.) 1196. 


Or.—Stevenson vy. Port of Portland, 
162 P. 509, 82 Or. 576. 


Pa.—Sharpless v. Philadelphia, 21 
Pa, 147, 59 Am.D. 759, 2 Am.L. Reg. 27, 
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purposes only.” 


Momeyer v. Home for Destitute, 20 
Pa.Dist. 945. 


S.D.—Olson y. City of Watertown, 
232 N.W. 289 y 


Tex. eR es v. Marrast, 184 S.W. 
180, 108 Tex. 5, L.R.A.1917A 253, 


Wis.—State v. Bentley, 158 N.W. 
306, 163 Wis. 632; State v. Donald, 
151 N.W. 331, 160 Wis. 21; State v. 


Froehlich, 94 N.W. 50, 118 Wis. 129, 
99 Am.S.R. 985, 61 L.R.A. 345; Hayes 
v. Douglas County, 65 N.W. 482, 92 
Wis. 429, 53 Am.S.R. 926, 31 L.R.A. 


213; Brodhead We Milwaukee, 19 Wis. 
624, 88 Am.D. 711; Soens y. Racine, 
10 Wis. 271. 


“The right to exercise the power of 
taxation is limited to appropriate 
public purposes, and, when not con- 
trolled by a prescribed rule, the nature 
and extent of a tax levy, or of any 
action taken involving or necessitat- 
ing a tax levy, should be determined 
by a due consideration of controlling 
provisions and principies of law and 
of the organic property rights of the 
taxpayers as well as the reasonable 
requirements of the public welfare.” 
Getzen y. Sumter County, 103 So. 104, 
89.Fla. 45, 51. 


[a] There is no power to tax for 
an object not within purposes for 
which governments are established. 
Briggs v. City of Raleigh, 141 S.E. 
597, 195 N.C.-223. 


98144. U.S.—Citizens Sav., ete., As- 
soc. v. Topeka, 20 Wall. 655, 22 L.Ed. 
455; Sutherland-Innes Co. v. Evart, 
86 EF. 597, 30 C.C.A. 305. 


Cal.—Los Angeles v. Lewis, 167 P. 
SIO Die Cale leis 


La.—Union Ice & Coal Co. v. Town 
of Ruston, 66 So. 262, 135 La. 898, L. 
R.A.1915B 859, Ann.Cas.1916C 1274. 


N.C.—Briggs v. City of Raleigh, 141 
S.B: 597, 195 N.C. 223. 


Wash.—State v. Clausen, 188 P. 538, 
110 Wash. 525, 14 A.L.R. 1138. 


“The genius, the nature, and the 
Spirit , of. our ~ stare governments 
amount to’a prohibition of Such acts 
of legislation; and the general prin- 
ciples of law and reason forbid them.’ 
Calder v. Bull, 3 Dall. (U.S.) 386, 1 
L.Ed. 648, 649 Tquot UW Savi oax lisle, 
5 App.D.C. 138, 148]. 


“The power to tax only for a public 
purpose, and not arbitrarily, is one of 
the chief distinctions between repre- 
sentative government and autocracy.” 
Briggs v. Raleigh, 141 S.E. 597, 195 
N.C) 2238, 228. 


“In addition to the limitations con- 
tained in the federal and state consti- 
tutions, there are those limitations 
which inhere in our form of govern- 
ment; such as that the power of tax- 
ation can be validly exercised only for 
a public purpose. Union Ice, etc., 
Co. v. Town of Ruston, 66 So. 262, 135 
La. 898, 900, L.R.A.1915B 859, ‘Ann, 
Cas.1916C 1274, 


99. People v. Salem Tp. Bd., 20 
Mich. 452, 4 Am.R. 400; Elizabeth- 
town Water Co, v. Wade, 35 A. 4, 59 
N.J.Law 78. 


“The theory of taxation is that it 
is levied for public purposes; that it 
is an attribute essential to the exer- 
cise of government, without which it 
would be powerless to discharge its 


functions, and for that reason it is 
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is inherent in the subject itself,9® and implied in all 
definitions of “taxes” or “taxation.” 

_[§ 19] b. Constitutional Provisions.* It is some- 
times provided in constitutions, either expressly or 
impliedly, that taxes shall be imposed for public 


Such provisions have been held to 


held to be inherent. It is the public 
use for it which works it as a tax. 
Where no public end is subserved, the 
power cannot be called into action.” 
Baldwin v. Fuller, 39 N.J.Law 576, 581 
[quot Elizabethtown Water Co. v. 
Wade, 35 A. 4, 59 N.J.Law 78, 81]. 


Nature of taxes see supra § 3. 


1. U.S.—Citizens ‘Sav., ete., Assoc. 
v. Topeka, 20 Wall. 655, 22 L.Ed. 455. 


Ala.—Phtenix Assur. Co. vy. Mont- 
gomery Fire Dept., 23 So. 843, 117 Alia. 
631, 42 L.R.A. 468: 


Cal.—People v. Parks, 58 Cal. 624. 
State, 37° N. BE 


1089, 138 Ina. 321. 


Iowa.—Hanson v, Vernon, 27 lowa 
47, 1 Am.R. 215. 


Me.—Allen v. Inhabitants of Jay, 60 
Me. 124, 11 Am.R. 185; Opinion of 
Justices, 58 Me, 590. 


Mass.—Mead vy. Acton, 
139 Mass. 341. 

Mich.—Peo. vy. Salem Tp. Bd., 
Mich. 452, 4 Am.R. 400. ; 

Minn.—Davidson y. Ramsey Coun- 
ty, 18 Minn. 482. 


Pa.—Sharpless v. Philadelphia, 21 
Pa. 147, 59 Am.D. 759; Northern Lib- 
Sea vy. St:* John’s; Church, 13, Par 


1 N.E. 413, 


20 


5.C.—Feldman v. 
C. 57, 55 Am.R. 6. 


Wash.—State v. Clausen, 188 P. 538, 
110 Wash. 525, 14 A.L.R. 1133. 


Wis.—State v. Froehlich, 94 N.W. 
50, 118 Wis. 129, 99 Am.S.R. 985, 61 
L.R.A, 345. 


“Tt is implied in all definitions of 
taxation that taxes can be levied for 
pudlic purposes only. Differences of 
opinion frequently arise concerning 
the power to impose taxation in par- 
ticular cases, but ali writers who 
treat the subject theoretically and all 
jurists agree in the fundamental re- 
quirement that the purpose shall be 
public, and they differ, when they dif- 
fer at all, upon the question whether 
the particular purpose proposed is 
within the requirement.” 1 Cooley 
Taxation (3d ed) p 181 [quot Phenix 
Assur. Co, v. Montgomery Fire Dept., 
23 So. 843, 117 Ala. 631, 647, 42 L.R.A. 
488]. To same effect Gray’s Limita- 
tions on Taxing’ Power §§ 169, 170 
[quot State v. Clausen, 188 P. 538; 110 
Wash. 525,.531, 14 A.L.R. 1133]. 


“Taxation, by the very. meaning of 
the term, implies the raising of money 
for public uses, and excludes the rais- 
ing: if for private objects and purpos- 
es.” Alien vy. Inhabitants of Jay, 60 
Me. 124, 127, 11 Am.R. 185 [quot Mc- 
Clelland v. State, 37 N.E. 1089, 138 
Ind. 321, 332; Feldman v. Charleston, 
23 S.C. 57, 62, 55 Am.R. 6]. To same 
effect Mead v. Acton, 1 N.E. 413, 139 
Mass, 341, 344. 


[a] Their purpose is to provide 
practical means for exercise of state’s 
sovereign functions. Van Beil vy. 
Brogan, 43 Pa.Co. 21. 


Definitions see supra § 1. 
2. See constitutional provisions, 


“A republican form of government 
forbids ‘tthe raising of taxes for any 
but public purposes, and under Arti- 
cle Fourth, Section 4, of the Constitu- 


Charleston, 23 S. 
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be declaratory of the common law,* 


application to all taxes, whether 


county, or municipal,* and to exclude the raising of 
money by taxation for private objects or purposes.° 


[§ 20] 2. What Is Public Purpose*°—a. In Gen- 
eral’? A tax is for a public purpose where it is for 
the support of government,® or for any of the rec- 
ognized objects of government,® or where it will 
directly promote the welfare of the community in 
equal measure.1° Although the term as used in the 
constitutions has been held to be synonymous with 
governmental purpose,!! it is often extremely diffi- 
cult to define with accuracy what is a public pur- 
pose;?2 and it has been held to be difficult and per- 
haps impossible to frame a definition which will 
readily and with unfailing certainty include every 
case which ought properly to be included, and ex- 


tion of the United States, Connecticut 
is forever bound to maintain such 
form of government, and cannot exer- 
cise legislative powsr inconsistent 
with it. . . . Moreover, funda- 
mental rights existing under and pro- 
tected by our Constitution are further 
protected by the Fourteenth Amend- 
ment, which voids any act of State 
legisiation in denial of the fundamen- 
tal law of its land.” Beach v. Brad- 
street, 82 A. 1039, 85 Conn. 344, 349, 
Ann.Cas.1913B, 946. 


[a] In South Dakota, the section 
of the constitution relative to the de- 
veloping of the resources and improv- 
ing the economic facilities of the state 
has been held to evidence a fundamen- 
tal change in the policy of the gov- 
ernment, primarily designed to effect 
an early development of the resources 
and economic’ facilities of the state, 
but not to evidence a change or mod- 
ification of the section requiring that 
taxes shall be levied and collected for 
public purposes only. Mackey v. 
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general in their 
they are state, 


174 Minn. 305. 


Mo.—Houck vy. Little River Drain- 
age Dist., 154 S.W. 739, 248 Mo. 373 
pene S.Ct. 58, 239 U.S. 254, 60 L.Ed. 


N.Y.—Gautier v. Ditmar, 129 N.Y.S. 
834, 144 App.Div. 721 [aff 97 N.B. 464, 
204 N.Y. 20, Ann.Cas.1918C 960]. 


Wash.—State v. Clausen, 194 P. 793, 
113 Wash. 570, 13 A.L.R. 580. 


[a] .Levying assessment, without 
Geducting back taxes and the city’s 
share of state income tax for previous 
years, which had come into city treas- 
ury after the beginning of the fiscal 
year, has been held not to be a raising 
of money for a purpose not public. 
Dowling v. Board of Assessors of 
ae of Boston, 168 N.E. 738, 268 Mass. 


{[b] Not applicable to disposition 
of land aiter feorfeiture.—A statute 
providing that all title proceeded 
against and forfeited to the common- 


{§§ 19-20 - 
clude all others.?§ 

Matters considered ‘in determination. 
doubt as to whether a purpose is public or private, 
the courts, are largely influenced by the public pol- 
icy of the state,!* and all reasonable doubts on the 
question should be resolved in favor of the legis- 
lative declaration of such question.*® 
speaking, the question of whether a tax is levied for 
a publie or private purpose is to be determined by 
the course or usage of the government, the object 
for which such’ a tax has been customarily and by 
long course of legislation levied, and what objects 
or purposes have been considered necessary to the 
support and for the proper use of the government, 
whether state or municipal,1® and by the essential 
character of its direct object;17 but the courts are 
mindful of the fact that new eustoms may be formed, 


In ease of 


Generally 


employees has been held not to vio- 
late the constitutional provision 
against taxing for private purposes 
on the ground that if the officers 
whose duty it is to receive the service 
of the writ of garnishment and to 
answer same, fail in the performance 
of their duty and pay the officer or 
employee after service of the writ, or 
neglect to answer and thereby permit 
default judgment against the state, 
the payment of such judgment by the 
state would result in taxation for pri- 
vate purposes. State v. Roseberry, 
(Ariz.).289-P. 515. x 


. 6 Particular purposes see infra §§ 

Public purpose in municipal taxa- 
tion see Municipal Corporations §§ 
4284, 4285. . 

7. “Public purpose” generally see 
Public § 67. 

8. Beach y. Bradstreet, 82 A. 1030, 
85 Conn. 344, Ann.Cas.1913B 946. 


Reeves, 175 N.W. 359, 42 S.D. 340. wealth, and not purchased by the own- 9. Beach y. Bradstreet, supra. 

: i er is thereby vested in any person f 
einer toltesepaap ers Sah fete who has adverse possession, for: five 10. Beach vy. Bradstreet, supra. 
tained by the legislature for all pur-| Years and paid the taxes, and provid-| Incidental additional benefit to 


poses not mentioned in the constitu- 
tion, but that the mention of particu- 
lars as recognized governmental pur- 
poses excludes all others (State v. 
Donald, 151 N.W. 331, 160 Wis. 21), 
(2) and under a constitutional pro- 
vision limiting the power of taxation 
to expenses of the state, it has been 
held that the expense of afforestation 
is not a state expense (State v. Don- 
ald, supra), (3) although the cost of 
governmental activity within consti- 
tutional limitations is a state expense 
(State v. Donald, supra). 


Deal v. ‘Mississippi County, 18 
24, 107 Mo. 464, 14 L.R.A. 622. 


4 Goodnight v. City of Welling- 
ton, 18 S.W.(2d) 353; 118 Tex. 207 
{answers conformed to (Civ.App.) 15 
S.W.(2d) 1071]. 


3. 
S.W. 


ing that all title vested in the com- 
monwealth, and not purchased back, 
nor vested in the occupant, shall be 
sold to the highest bidder, and out of 
the money so realized shall be paid 
the commissioner’s fee and a reason- 
able attorney’s fee has been held not 
to be in violation. of the constitution- 
al provision that taxes shall be levied 
or public purposes only, on the 
ground that investing the occupant 
with the forfeited title shows that 
he is the intended recipient of the 
tax, and that the payment of a part of 
the proceeds to the officers represent- 
ing the state is also a provision for 
their private interests; such conten- 
tion confusing the tax levied on the 
lands and the disposition thereof aft- 
er forfeiture. Hastern Kentucky Coal 
Lands Corp. v. Commonwealth, 106 S. 
W. 260, 127 Ky. 667, 32 Ky.L. 129 [aff 


some members of public see infra text 
and notes 24-30. 


11. Stanley v. Jeffries, 284 P. 134, 
86 Mont. 114, 70 A.L.R. 166; State v. 
Dixon, 213 P. 227, 66 Mont. 76. 


12. Carman v. Hickman County, 
215 S.W. 408, 185 Ky. 636; Ferrell v. 
Doak, 275 S.W. 29, 152 Tenn. 88, 46 
A.L.R. 590. 


13. Kinney v. City of Astoria, 217 
P. 840, 108 Or. 514. 


14. Carman vy. Hickman County, 
215 S.W. 408, 185 Ky. 636. 


15. Perkins v. Board of Com’rs of 
Cook County, 111 N.E. 586, 271 III. 
449, Ann.Cas.i917A 27. 


16. U.S.—Citizens Sav., etc. As- 
soc. v. Topeka, 20 Wall. 655, 22 L.Hd. 


peyghtiz—State v. Roseberry, 289) 31 S.ct. 171, 219 U.S. 140, 55 L.Ed. G Ameriaen Citaniie Coes me oe 
areas 137]. [aff 10 F.(2d) 1017]. 
Conn.—Beach v. Bradstreet, 82 A. [c] Statutes held constitutional — 


1030, 85 Conn. 344, Ann.Cas.1913B 946, 


Ky.—Eastern Kentucky Coal Lands 
Corp. v. Commonwealth, 106 S.W. 260, 
127 Ky. 667, 32.Ky.L. 129 [aff 31 S.Ct. 
171; 219 U.S.-140, 55 L.Bd.” 137]. 


Me.—Hamilton v. Portland State 
He Site Dist., 112 A. 8386, 120 Me. 


Mass.—Dowling y. Board of Asses- 
sors of City of Boston, 168 N.B. 73, 
268 Mass. 480. 


Minn.—Town of Kinghurst vy. Inter- 
national Lumber Co., 219 N.W. 172, 


(1) A statute authorizing the issu- 
ance of a permit for a logging rail- 
road to cross a highway, the construc- 
tion and maintenance to be under the 
Supervision of a, county board, has 
been construed as requiring the board 
to impose upon the railroad the cost 
of all expenses incurred by the coun- 
ty, and hence, not to violate the con- 
stitutional provision that taxes shall 
be levied for public purposes. Town 
of Kinghurst v. International Lumber 
Co., 219 N.W. 172, 174 Minn. 305. (2) 
A statute authorizing the garnish- 
ment of wages of state officers and 


Conn.—Baker v. Town of West 
Hartford, 94 A. 288, 89 Conn. 394. 


Iil.—Hagler v. Small, 138 N.E. 849, 
307 Ill, 460. 


Mo.—State v. St. Louis, 
534, 216 Mo. 47. 


Mont.—Stanley v. Jeffries, 284 P. 
134, 86 Mont. 114, 70 A.L.R. 166. 


Or.—Kinney v. City of Astoria, 217 
P. 840, 108 Or. 514; Stevenson y. Port 
of Portland, 162 P. 509, 82 Or. 576. 


17. Kinney v. City of Astoria, 217 
P. 840, 108 Or. 514. ; 
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§ 20] 


and new usages may prevail, and that a purpose 
formerly private may become public.18 Prior de- 
eisions have been held to be of little weight.19 
Neither the element of profit?° nor novelty?! are 
determinative of whether a purpose is public; the 
true test is whether the work is essentially public 
and for the general good of all the inhabitants,22 
irrespective, it is said, of the urgency of the public 
need or the extent of the public benefit that may 


follow.2? 


Incidental benefits. It is not sufficient to justify 
taxation for a private enterprise that such enter- 
prise may ineidentally or indirectly inure to the 
public benefit ;?* but any direct public benefit, no 
matter how slight, as distinguished from merely in- 
cidental benefits, will sustain a tax,?® and the tax 
is not rendered invalid- by the fact that private 
interests are incidentally benefited,?® or by the fact 


18. Stevenson v. Port of Portland, 
162 P. 509, 82 Or. 576; 
sen, 188 P. 538, 110 Wash. 525, 14 A. 
L.R. 1133. 


19. City of Tombstone v. Macia, 
eae P. 677, 688, 30 Ariz. 218, 46 A.L.R. 


“In considering what is properly a 
public purpose, we should not be con- 
trolled to too great an extent by deci- 
sions of courts in climates far distant 
from ours. Further, we should not 
be to too great an extent controlled 
by decisions which come from a re- 
mote time, and therefore may be out 
of tune with modern conditions. The 
question of what is a public purpose 
is a changing question, changing to 
suit industrial inventions and devel- 
opments and to meet new social con- 
ditions.”’ City of Tombstone v. Ma- 
cia, Supra. 


20. City of Tombstone v. Macia, 
supra. D 


La 
supra. 


22. Ariz.—City of Tombstone v. 
Macia, 245 P. 677, 30 Ariz. 218, 46 A. 
L.R. 828. 


Conn.—Beach v. Bradstreet, 82 A. 
1030, 85 Conn. 344, Ann.Cas.1913B 946. 


Mont.—Stanley v. Jeffries, 284 P. 
134, 86 Mont. 114, 70° A.L.R. 166. 


N.H.—Holt v. Antrim, 9 A. 389, 64 
N.H. 284. 


*  Or.—Stevenson y. Port of Portland, 
162 P. 509, 82 Or. 576. 


[a] ‘Test of public use.—(1) In the 
case of a tax for building a school- 
house to be leased to an academy cor- 
poration for school purposes, the test 
of the public use is not a right of en- 
joying the property wholly at the pub- 
lic expense, but a common and equal 
right, free from unreasonable discrim- 
ination. Holt v. Antrim, 9 A. 389, 64 
N.H. 284. (2) The public purpose for 
which the government may levy taxes 
is one which concerns its own people 
and not some other people having a 
government of their own for whose 
wants taxes are laid, and must per- 
tain to the sovereignty with which 
the tax originates. Stevenson v. Port 
of Portland, 162 P. 509, 82 Or. 576. 


[b] Affecting imhabitants as a 
community.—An essential to a public 
purpose is that it shall affect the in- 
habitants as a community and not 
merely as individuals. Stanley v. 
Jeffries, 284 P. 134, 86 Mont. 114, 70 
A.L.R., 166. 


23. People v. Salem _Township 
Board, 20 Mich. 452, 4 Am.R. 400. 
fa] Term “puklic purposes” with 
reference to objects for which taxes 


City of Tombstone v. Macia, 


State v. Clau-) 
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that some members of the public may derive more 
benefit than others,?7 or that the money raised will 
go to an individual,?® it being sufficient if it is used 
to promote the general welfare and prosperity of 
Where the object of a tax is to con- 
serve the public health, comfort, and convenience 
in a particular community, the mere fact. that per- 
sons who do not share the burden of taxation may 
also be benefited by the undertaking does not affect 


the governmental power.?° 


may be levied has been said to have 
no relation io the urgency of the pub- 
lic need or the extent of the public 
benefit which is to follow, but to be 
merely “a term of classification, to 
distinguish the object for which, ac- 
cording to settled usage, the govern- 
ment is to provide, from those which, 
by the like usage, are left to private 
inclination, interest or liberality.” 
People v. Salem Tp. Bd., 20 Mich. 452, 
485, 4 Am.R. 400. 


24. U.S.—Citizens Sav., etc., Assoc. 
v. Topeka, 20 Wail. 655, 22 L.Ed. 455 
[aff 5 F.Cas.No. 2,734, 3 Dill. 376]; 
St. Paul Trust & Savings Bank v. 
American Clearing Co., 291 F. 212 [aff 
10 F.(2d) 1017). 


Cal.—People v. Parks, 58 Cal. 624. 


Ili.i—Robbins y. Kadyk, 143 N.E. 
863, 312 Ill. 290. 


Mich.—-People v. Salem Tp. Bd., 20 
Mich. 452, 4 Am.R. 400. 


Mo.—Deal v. Mississippi County, 18 
S.W. 24, 107 Mo. 464, 14 L.R.A. 622. 


N.H.—Eyers Woolen Co. v. Town of 
Gilsum, 146 A. 511, 84 N.H. 1, 64 A.L. 
R. 1196. 


N.Y.—Weismer v. Douglas, 64 N.Y. 
91, 21 Am.R. 586. 


N.C.—Briggs v. City of Raleigh, 141 
S:E. 597, 195 N:C. 223. 


N.D.—State v. Nelson County, 45 N. 
W. 33, 1-.N.D. 88, 26 Am.S.Ry 609, 8 
L.R.A. 283. 


S.c.—Feldman y. Charleston, 23 S. 
C. 57, 55 Am.R. 6. 


‘[a] All improvements and busi- 
ness enterprises benefit the public to 
some extent, but such indirect bene- 
fit is not sufficient to constitute a 
public purpose. Deal v. Mississippi 
County, 18 S.W. 24, 107 Mo. 464, 14 
L.R.A. 622. 


[b]. Public benefit must be direct 
and immediate from the purpose and 
not merely collateral, remote or con- 
sequential. Weismer v. Douglas, 64 
N.Y. 91, 21 Am.R. 586. 


25. Cunningham v. Northwestern 
Improvement Co., 119 P. 554, 44 Mont. 
180; Sharpless v. Philadelphia, 21 Pa. 
147, 59 Am.D. 759; Soens v. Racine, 10 
Wis. 281. 


26. People v. Sacramento Drainage 
Dist., 103 P. 207, 155 Cal. 373; Hunter 
v. Owens, 86 So. 839, 80 Fla. 812; In 
re Opinion of Justices, 122 N.E. 763, 
231 Mass. 603; Davidson v. Ramsey 
County, 18 Minn. 482. 

[a] Benefit to private corporation. 
—Hunter v. Owens, 86 So. 839, 80 Fla. 
812. : 

[b] Tax to provide industrial in- 
surance and benefits to injured em- 


Legislative and judicial functions. Although dif- 
ficult to determine,?! and one of fact,?? the question 
as to whether a particular purpose is public in the 
sense of being a legitimate obiect of taxation is to 
be determined in the first instance by the legisla- 
ture,®* but its decision, while entitled to the most 
respectful consideration,®‘ is not conclusive and may 
be reviewed by the courts;?® and while the courts 


ployés engaged in the extrahazardous 
occupation of coal mining is for a 
“public purpose,” notwithstanding the 
act Operates to the direct benefit of 
the injured employé or his dependents, 
and not directly to the public gener- 
ally. Cunningham v. Northwestern 
Tey ead saat Co., 119 P. 554, 44 Mont. 


27. Hendrickson v. Taylor County 
Farm Bureau, 244 S.W. 82, 196 Ky. 
75; Carman Bs Hickman County, 215 
S.Ww. 408, 1 Ky. 630; Fisher y. 
Board of Regents of University of 
Nebraska, 189 N.W. 161, 108 Neb. 666; 
ween v. Cain, (Tex.Civ.App.) 247 S.W. 


fa] Incidental or unavoidable 
benefits to an individual or a class do 
not necessarily invalidate legislation 
enacted for the benefit of the public. 
Fisher v. Board of Regents of Uni- 
versity of Nebraska, 189 N.W. 161, 
108 Neb. 666. 


28. Stanley v. Jeffries, 
86 Mont. 114,-70 A.L.R. 1 


{a] Test is not as to who received 
the money, but, is the purpose for 
which it is to be expended a public 
purpose? Stanley v. Jeffries, 284 P. 
134, 86 Mont. 114, 70 A.L.R. 166. 


29. Carman v. Hickman County, 
215 S.W. 408, 185 Ky. 630. 


30. Hunter v. Owens, 86 So. 839, 
80 Fla, 812. 


31. Perkins v. Board of Com’rs of 
Cook County, 111 .N.E.. 580, 272 Til. 
449, Ann.Cas.1917A 27. 


- $2. Gustafson v. Rhinow, 
W. 908, 144 Minn. 415. ; 


33. Cal—In re Madera Irrigation 
Dist., 28 P. 272, 92 Cal. 296, 27 Am. 
S.R. 106. 


Ind.—Wright v. House, 
433, 188 Ind. 247. 


N.Y.—Matter v. Jensen, 44 App.Div. 
509, 60 N.Y.S. 933. 


N.C.—Briggs v. City of Raleigh, 141 
S.E. 597, 195 N.C. 223. 


N.D.—State v. Nelson County, 45 
N.W. 33, 1 N.D. 88, 26 Am.S.R. 609, 8 
LR.A., 283. 


Or.—Kinney v. City of Astoria, 217 
P. 840, 108 Or. 514. 


Tex.—Neal v. Boog-Scott, 
App.) 247 S.W. 689. 


34. Mills v. Stewart, 247 P. 332, 
76 Mont. 429, 47 A.L.R. 424. 


25. U.S.—Citizens Savy., ete., As- 
soc. v. Topeka, 20 Wall. 655, 22 L.Ed. 
455; Dodge v. Mission Tp., 107 F. 827, 
46 C.C.A. 661, 54 L.R.A, 242. 


Cal.—In re Madera Irrigation Dist., 
28 P, 272, 92 Cal. 296, 27 Am.S.R. 106. 


284 P. 134, 
66. 


175 N. 
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will not pronounce a. tax law invalid on this ground 
unless the absence of a public interest in its objects 
is clear and palpable,?® yet if the tax is clearly for 
an unauthorized purpose they will not hesitate to 


declare the law invalid.** 


[§ 21] b. Particular Purposes**—(1) In General. 
It is conceded that it is often difficult in practice 
to determine whether a particular object of taxa- 
tion is publie or private;?® and it has been said 
that “publie purpose” is a phrase perhaps ineapabie 
of definition, and better elucidated by examples.*° 
It has been held, however, that the power of taxa- 


tion is exerted for a public purpose 


Ind.—McClelland v. State, 37 N.E. 
1089, 138 Ind. 321. 


Me.—Allen v. Jay, 
Am.R. 185. 


Mass.—Lowell!l v. Boston, 111 Mass. 
454, 15 Am.R, 39. 


Mont.+Mills v. Stewart, 247 P. 332, 
76 Mont. 429, 47 A.L.R. 424. : 


N.Y.—Matter of Greene, 60 N.E. 
183, 166 N.Y. 485; Weismer v. Doug- 
las, 64 N.Y. 91, 21 Am.R. 586; Matter 
of Jensen, 44 App.Div. 509, 60 N.Y.S. 
933. 


60 Me. 124, 11 


N.C.—Briggs v. City of Raleigh, 141 
Sif. 597, .195'°N.C.. 223. 


Or.—Kinney v. City of Astoria, 217 
P. 840, 108 Or. 514. 


[a] Final determination as to 
whether a particular object of taxa- 
tion is public or private is a judicial 
and not a legislative function. The 
legislature cannot by its mere fiat 
make a private purpose a public one. 
Dodge v. Mission Tp., 107 F. 827, 46 
C.C.A. 661, 54 L.R.A. 242. 


[b] Province and powers of courts. 
-—If the expenditure is in its nature 
such as to justify taxation its pro- 
priety and expediency are entirely 
for the legislature and not subject to 
revision by the courts, but if it is not 
such as to justify taxation no stress 
of circumstances affecting its ex- 
pediency and importance or desirable- 
ness can bring it within the scope of 
the legislative power. Lowell v. Bos- 
ton, 111 Mass. 454, 15 Am.R. 39. 


36. Ark.—English y. Oliver, 28 
mA Ke io hid. 


Cal.—Stockton, etc., R. Co. v. Stock- 
ton, 41 Cal. 173. 


Conn.—Booth  v, 
Conn. 


Fla.—Getzen v. Sumter County, 103 
So. 104, 89 Fla. 45; Hunter vy. Owens, 
86 So. 839, 80 Fla. 812. 


Ill.— Chicago, ete., R. Co. v. Smith, 
62 Ill. 268. 


Minn.—Gustafson v. Rhinow, 175 N. 
W. 908, 144 Minn. 415; Minneapolis 
v. Janney, 90 N.W. 312, 86 Minn, 111. 


Mo.—Halbruegger v. City of St. 
Louis, 262 S.W. 3879, 302 Mo. 578. 


Neb.—State v. Cornell, 74 N.W. 59, 
53 Neb. 556, 68 Am.S.R. 629, 39 L.R.A. 
513. 


N.Y.—Peo. v. Kelly, 76 N.Y. 489, 5 
Abb.N.Cas. 383; Weismer v. Douglas, 
64 N.Y. 91, 21 Am.R. 586 [aff 4 Hun 
201, 6 Thomps.&C, 514]; Guilford y. 
Chenango County, 138 N.Y. 143. 


N.C.—Briggs v. City of Raleigh, 141 
Sik. 597, 195 IN. @y 223% 


N.D.—State v. Nelson County, 45 
N.W. 38, 1 N.D. 88,.26 Am.S.R. 609, 
8 L.R.A. 283. 


Ohio.—Walker vy. Cincinnati, 21 
OhioSt. 14, 8 Am.R. 24. 


Pa.—Kelly v. Pittsburgh, 


Woodbury, 32 
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raised is to be applied: To the assumption of lia- 
bility for the negligence of a state’s agent.** 
the construction, maintenance, operation, support, 
aid, or encouragement, as the case may be, of ceme- 


To 


teries,*? forest preserves,** interstate or internation- 


tery 


when the money 


170, 27 Am.R. 633; Hammett v. Phila- 
delphia, 65 Pa. 146, 3 Am.R. 615; Mor- 
gan v. Com., 55 Pa. 456; Ahl v. Gleim, 
52 Pa. 482; Speer v. Blairsville 
School Directors, 50 Pa. 150; Schen- 
ley v. Allegheny, 25 Pa. 128; Sharp- 
less v. Philadelphia, 21 Pa. 147, 59 
Am.D. 759, 2 Am.L.Reg. 27. 


S.C.—Feldman y. Charleston, 23 S. 
C54. bd Am. Re 6. 


Tex.—Neal vy. Boog-Scott, 
App.) 247 S.W. 689. 


Vt.—Pennington v. Park, 50 Vt. 178. 


Wis.—Brodhead v. Milwaukee, 19 
Wis. 624, 88 Am.D. 711. 


37. Citizens Sav., ete., Assoc. v. 
Topeka, 20 Wall. (U.S.) 655, 22 L.Ed. 
455; Matter of Jensen, 44 App.Div. 
509, 60. N.Y.S.. 983. 


38. Workmen’s compensation acts 
as not violating the constitutional 
prohibition of taxation for private 
purposes see Workmen’s Compensa- 
tion Acts § 18. 


39. Citizens Sav., ete., Assoc. v. 
Topeka, 20 Wall. (U.S.) 655, 22 L.Ed. 
455; Opinion of Justices, 58 Me. 590, 
591; Opinion of the Justices, 72 N.E. 
95, 186 Mass. 603; State v. Nelson 
County, 45 N.W. 33, 1 N.D. 88, 26 Am. 
S.R. 609, 8 L.R.A. 288. 


“The line of demarcation may not 
always be clear and distinct, and well 
defined between what is for public 
and governmental, and what for pri- 
vate purposes,—between the general 
legislation for the whole people and 
the special for the individual.” Opin- 
ion of Justices, 58 Me, 590, 591. 


40. City of Tombstone vy. Macia, 
245 P. 677, 30 Ariz. 218, 46. A.L.R. 828. 


41. Mills v. Stewart, 247 P. 332, 
76 Mont. 429, 47 A.L.R. 424. 


42. Town of Pulaski v. Ballentine, 
284 S.W. 870, 153 Tenn. 393. 


43. Perkins v. Board of Com’rs of 
Cook County, 111 N.E. 580, 271 Ill. 
449, Ann.Cas.1917A 27. 


44, Minneapolis v. Janney, 90 N. 
W. 312, 86 Minn. 111; State v. Cornell, 
74 N.W. 59, 538 Neb. 556, 68 Am.S.R. 
629), 39 LIRGA. 513. 


45. Barrow v. Bradley, 
1016, 190 Ky. 480; Dexter v. Raine, 
10 OhioDec. (Reprint) 25, 18 Cine.L. 
Bul. 61 [aff 18 Cine.L.Bul. 301]. 


46. City of Tombstone v. Macia, 
245 P. 677, 30 Ariz. 218, 46 A.L.R. 828. 


As not a public purpose see infra 
text and note 77. 


47. Kinney v. City of Astoria, 217 
P. 840, 108 Or. 514. 


48. Booth v. Woodbury, 32 Conn. 
118; Hager v. Kentucky Children’s 
Home Soc., 83 S.W. 605, 119 Ky. 285, 
26. Ky.L, 1138, 67 Dy RpAs SI5e SE. 
Mary’s Industrial Sehool yv. Brown, 
45 Md. 310; Shepherd’s Fold v. New 
York, 96 N.Y. 187; Wallack v. New 
York, 3 Hun 84, 5 Fhomps.&C. 310 [aff 
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al expositions ;** ) 
and other public ornaments,** municipal ice plants,*® 
public buildings,t? public charitable and reforma- 
institutions ;*° 
grounds;*? . publie reads,°° publie schools, colleges, 
and universitiés,®! public streets,°* public tunnels,”* 
public works,®* railroads®® or of a terminal to be 


memorial buildings, monuments, 


public parks or _ pleasure 


67 N.Y. 23]; Peo. v. Glowacki, 2 
Thomps.&C. (N.Y.) 436. 


[a] Hospitals.—Baker v. Hill, 21 
S.W.(2d) 867, 180 Ark. 387; Board of 
Com’rs of Tuberculosis Hospital Dist. 
of Buchanan County y. Peter, 161 S. 
W. 1155, 253 Mo. 520, Ann.Cas.1915C 
310; Battle v. Willcox, 122 S.E. 516, 
128 S.C. 500. ; 


[b] State penitentiaries.—A state 
penitentiary necessarily being a state 
institution, taxation for its support 
and maintenance may be levied on 
property within the state. Green v. 
Jones, 261 S.W. 48, 164 Ark. 118. 


Care and treatment of inebriates or 
drug addicts see infra text and note 
85. 


49. I1]1.—Dunham v. People, 96 Ill. 
331; People v. Brislin, 80 Ill. 423; Peo- 
ple v. Salomon, 51 Ill. 37. 


Ky.—Louisville v. Com., 1 Duv. 295, 
298, 85 Am.D. 624. 


Mass.—Salisbury Land & Improve- 
ment Co. v. Commonwealth, 102 N.E. 
619, 215 Mass. 371, 46 L.R.A.N.S. 1196. 


Mich.—Atty.-Gen. v. Burrell, 31 
Mich. 25. 


: Me-—_Staite v. Leffingwell, 54 Mo. 
58. 


N.Y.—Matter of Central Park, 50 N. 
¥.+493. 


50. State v. Marion County, (Ind.) 
82 N.E. 482; Prinee v. Crocker, 44 
N.E. 446, 166 Mass. 347, 32 L.R.A. 610; 
Atty.-Gen. v. Bay County, 34 Mich. 
46; Elting v. Hickman, 72 S.W. 700, 
172 Mo. 237. 


51. U.S—kKelly vy. Pittsburgh, 104 
U.S. 78, 26 L.Ed. 659. 


Mass.—Knights v. Treasurer and 
Receiver General, 130 N.E. 60, 237 
Mass. 493 [aff 43 S.Ct. 1, 260 U.S: 12, 
67 L.Ed, 102]; Merrick v. Amherst, 
12 Allen 500; Cushing y. Newbury- 
port, 10 Mete. 508. 


Minn.—Minneapolis v. 
N.W. 312, 86 Minn. 111. 


Mo.—State v. Switzler, 45 S.W. 245, 
i Mo, 287, 65 Am.S.R. 6538, 40 L.R.A. 
280. 

N.H.—Holt v. Antrim, 9 A, 389, 64 
N.H. 284. 


Pa.—Com. v. Hartman, 17 Pa. 118; 
Felty v. Uhler, 1 Leg.Chron. 297, 30 
Leg.Int. 330, 10 Phila. 512. 


Private educational institutions see 
infra text and note 83. 


52. Maydwell v. Louisville, 76 S. 
W.. 1091, 116 Ky. 885, 888; 25 Kyi. 
1062, 105 Am.S.R. 245, 63 L.R.A. 655. 


53. Milheim v. Moffat Tunnel Im- 
Pron ement Dist., 211 P. 649, 72 Colo. 
268. 

54. People v. Lee, 213 P. 583, 72 
Colo. 598. 


55. U.S.—City of Boston v. Jack- 
son, 43 S.Ct. 129, 260 U.S. 309, 67 L. 
Ed. 274 [aff 130 N.E. 390, 237 Mass. 


Janney, 90 


Yor later cases, developments and changes in the law see Annotations, same title and section number, 


-or wild life preserves.®* 


‘litia:s+ 


§ 21) 


leased to, and used in connection with, a railroad,*¢ 
1 To the creation of a pen- 
sion system for civil employees,*’ or of a state bond- 
To the development and conservation 
of water resources for domestic use, irrigation, and 
To the maintenance of the mi- 
To the manufacture, distribution, and sale 
To the payment of salaries of the 
state’s officers ;** of soldiers’ bonus,** or of soldiers’ 
pension.®® To the promotion of agricultural work,*®° 
To the protection of prop- 


ing fund.®® 
light and power.®°® 


of cement.®? 


or of iand settiement.°* 


403]; Pine Grove Tp. v. Talcott, 1$ 
Wall. 666, 22 L.Ed. 227; Olcott. v. 
Fond du Lac County, 16 Wall. 678, 21 
L.Ed. 382. 


Me.—In re Opinions of the Justices, 
106 A. 865, 118 Me. 503, 523; Dyar v. 
Farmington, 70 Me. 515. 


Mass.—In re Opinion of the Jus- 
tices, 122 N.E. 763, 231 Mass. 603; 
Prince v. Crocker, 44 N.E. 446, 166 
Mass, 347, 32 L.R.A. 610. 


Minn.—Davidson v. Ramsey Coun- 
ty, 18 Minn. 482. ‘ 


N.Y.—Duanesburgh v. Jenkins, 57 


N.Y. .177; Clarke v. Rochester, 24 
Soe 5 Abb.Fr. 107, 127, 14 How. 
Pree Los. 


Pa.—Sharpless v. Philade!tphia, 21 
Pa. 147, 59 Am.D. 759, 2 Am.L.Reg. 27. 


{a] Although road is built and 
owned by private corporation the use 
is public and so that the legislature 
may impose a tax in furtherance of 
that use. Oleott v. Fond du Lac 
County, 16 Wall. (U.S.) 678, 21 L.Ed. 
382. Contra, People v. Salem Tp. Bd., 
20 Mich. 452, 4 Am.R. 400. 


[b] Building of subway for the 
carriage of such passengers as pay 
the regular fare is for a public use 
and it is within the constitutional 
power of the legislature to order or 
sanction taxation therefor. Prince 
v. Crocker, 44 N.E. 446, 166 Mass. 347, 
32 L.R.A. 610. 


[c] Reducing fares.—Statutes re- 
ducing fares on elevated railway lines 
and providing for taxation to make up 
deficit and pay company amount equal 
to rentals from subways do not im- 
pose taxes for private purposes. In 
re Opinion of the Justices, (Mass.) 
122 N.B. 763. = 

Public aid to railreads generaily 
see Railroads §§ 96-115. 

56. Milheim v. Moffat Tunnel Im- 
provement Dist., 43 S.Ct. 694, 262 U.S. 
710, 67 L.Ed: 1194 [aff 211 P. 649, 72 
Colo. 268]. : 

{a] hus, although a tunnel in- 
tended to be leased to public trans- 
portation agencies is so located as to 
be practically a part of the line of a 
particular railroad, and is designed 
for its use, where such railroad serves 
as an avenue of communication be- 
tween different portions of the state, 
which will be lost, without such tun- 
nel, because of the loss from the op- 
eration of such railroad over steep 
grades and heavy curves and its own 
financial inability to build the tunnel, 
it constitutes a public improvement 
for a “public purpose,” for which tax- 
es may be imposed, especially where 
other railroads may use the tunnel, 
and it may also be used for transport- 
ing water to a city, for telegraph, 
telephone, and power lines, and for 
the transportation of automobiles and 
vehicles. Milheim v. Moffat Tunnel 
Improvement Dist., 43 S.Ct. 694, 262 
U.S. 710,967 L.Ed, 1194 [aff 211 P. 
649, 72 Colo. 268]. : 


57. Lyman v. Chase, 226 N.W.. 633, 
226 N.W. 842, 178 Minn. 244. 


58. Bowler v. Nagel, 200 N.W. 258, 
228 Mich. 434, 87 A.L.R. 1154. 
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59. State v. Taylor, 156 N.W. 561, 
33 N.D. 76, L.R.A.1918B 156, Ann.Cas. 
1918A 583. 


60. Gallardo v. Porto Rico Ry., 
Light & Power Co., 18 F.(2d) 918; 
McCord Mercantile Co. v. McIntyre, 
138 P. 59, 25 Colo.App. 376. 


[a] Possibility of profit under 
Porto Rico Water Power Act does not 
make undertaking private enterprise, 
nor 1S expense to general taxpayer 
proper test of public use. Gallardo 
v. Porto Rico Ry., Light & Power Co., 
18 F.(2d) 918. 


[b] Waterworks.—Kelly v. Pitts- 
burgh, 104 U.S. 78, 26 L.Ed. 659. 


61. Hodgdon vy. Haverhill, 79 N.E. 
830, 193 Mass. 406. 


[a] Armories.—The legislature 
may reasonably treat the construc- 
tion of armories as necessary for the 
maintenance of the militia in suitable 
efficiency, and may order public mon- 
ey to be raised by taxation for such 
purpose. Hodgdon v. Haverhill, 79 
N.E. 830, 198 Mass. 406. 


62. Eakin v. South Dakota State 
Cement Commission, 183 N.W. 651, 44 
8.2% 268; In re Opinion of the Judges, 
180 N.W. 957, 43 S.D. 648. 


63. People v. Toledo, St. L. & W. 
R. Co., 207 N.E. 220, 265. Ill. 502; Peo- 


ple v. Edmonds, 15 Barb. (N.Y.) 529. 
64. lIowa.—Grout v. Kendall, 192 
N.W. 529, 195 Iowa 467. 
Kan.—State v. Davis, 213 P. 171, 
113 Kan. 4. 
Minn.—Gustafson v. Rhinow, 175 


sN.W. 903, 144 Minn. 415. 
Wash.—State v. Clausen, 194 P. 793, 


1113 Wash. 570, 18 A.L.R. 580. 


Wis.—State v. Johnson, 176 N.W. 
224, 170 Wis. 251; tate v. Joknson, 
rib eM 589, 170 Wis. 218, 7 A.U.R. 


Bounties see infra § 22. 

65. Bosworth v. Harp, 157 S.W. 
1084, 154 Ky. 559, 45 L.R.A.N.S. 692, 
Ann.Cas.1915C 277. 


66. Carman v. Hickman County, 
215 S.W. 408, 185 Ky. 680; Bon Hom- 
me County Farm Bureau v. Board of 
Com’rs of Bon Homme County, 220 N. 
W.. 6185253) “S:)D.+ 174. 


[a] Agricultural societies.—Hixon 
v. Eagie River, 65 N.W. 366, 91 Wis. 
649. 

[b] Farm bureaus.—Hendrickson 
v. Taylor County Farm Bureau, 244 S. 
W:. 82; 196 Ky. 75. 

[c] Procuring seed grain for needy 
farmers.—State v. Nelson County, 45 
N.W. 33, 1 N.D. 88, 26 Am.S.R. 609, 8 
L.R.A. 283. 

[d] Protection of live stock,— 
Schulte vy. Fitch, 202 N.W. 719, 162 
Minn. 184; Fisher v. Board of Regents 
of University of Nebraska, 189 N.W. 
161, 108: Neb. 666; Neal v. Cain, (Tex. 
Civ.App.) 247 S.W. 694; Neal v. Boog- 
Scott, (Tex.Civ.App.) 247 S.W. 689. 


[e] State fairs.—Briggs v. Raleigh, 
141 S.E. 597, 195 N.C. 223. 


67. Wheelon v. South Dakota Land 
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erty by means of police and fire departments;** to 
the relief of needy blind.*® 
water,‘’° including the irrigation of arid lands.71 
the support of the poor.7? 
affected with a similar public interest.7? 
forbidding taxation for private purposes has been 
held not to render invalid taxes imposed for the 
purpose of compensating lot owners in a certain 
town for damages sustained by the removal of the 
county seat therefrom.74 


Purposes held not public. Taxation has been held 


To the supplying of 
To 
And to other objects 
The rule 


Settlement Board, 181 N.W. 359, 43 S. 
Dib), Lae Avia. 14145. 


68. U.S.—Kelly v. Pittsburgh, 104 
U.S. 78, 26 L.Ed. 659. 


Ala.—Phenix Assur. Co. v. Mont- 
gomery Fire Dep’t, 23 So. 843, 117 Ala. 
631, 42 L.R.A. 468. ‘ 


Ky.—Louisville v. Com., 1 Duy. 295, 
298, 85 Am.D. 624 


Mass.—Allen y. Taunton, 19 Pick. 
bys 


Vt.—Van Sicklen vy. Burlington, 27 
BEL Os 


[a]. Firemen’s pension fund.—The 
levy of a tax or license on fire insur- 
ance companies doing business with- 
in a city for the firemen’s pension 
fund is for a public, and not for a 
private, use. Cobbs v. Home Ins. Co. 
of New York, $1 So. 627, 18 Ala.App. 
206 [cert den 91 So. 922, 207 Ala. 712]. 


69. See case infra this note. 


[a] Statute must be confined to 
poor and needy.—(1) A _ statute pro- 
viding for the needy blind has been 
held to be constitutional (State v. Ed- 
mondson, 106 N.E. 41, 88 OhioSt. 625, 
89 OhioSt. 351); (2) but where the 
statute provides for the payment of 
money to blind persons regardless of 
whether they are able to provide for 
themselves, or have sufficient means 
of their own to do so, it has been held 
to be invalid in that it requires the 
expenditure of public funds raised by 
taxation for a private purpose (State 
v. Edmondson, supra). 


70. Ball v. Merriman, (Tex.Civ. 
App.) 245 S.W. 1012 [rev on other 
grounds 296 S.W. 1085, 116 Tex. 527]. 


71. Brown v. Electrical Dist. No. 
2, Pinal County, 223 P, 1068, 26 Ariz. 
181. 


72. Kelly -v.’ Pittsburgh, 104 U:S. 
78, 26 L.Ed. 659. 


Local taxation for relief of: poor 
see Paupers § 33. 


73. U,S.—Olcott v. Fond du Lac 
County, 16 Wall. 678, 21 L.Ed. 382. 


Ark.—Green v. Jones, 261 S.W. 48, .- 
164 Ark, 118. 


ind.—Wright v. House, 121 N.E. 433, 
188 Ind. 247. 


Mass.—In re Opinion of Justices, 
122 N.B. 768, 231 Mass. 603. 


N.C.—Briggs v. Raleigh, 141 S.E. 
597, 195 N.C. 223. 


Ohio.—Dexter vy. Raine, 10 OhioDec. 
(Reprint) 25, 18 Cine.L.Bul. 61 [aff 18 
Cinc.L.Bul. 301]. 


Pa.—Speer v. Blairsville, 50 Pa. 150; 
Sharpless v. Philadelphia, 21 Pa. 147, 
59 Am.D. 759, 2 Am.L.Reg. 27; Com. 
Ve Ste @lair "Coal Cort 743. (Pa Cows: 
Com. v. Plymouth Coal Co., 43 Pa.Co. 
3865; Com. v. Alden Coal Co., 43 Pa. 
Co. 353. 


Wash.—State v. Clausen, 188 P. 538, 
110 Wash. 525, 14 A.L.R. 1133. 
Wis.—Hixon vy. Eagle River, 65 N. 
W. 366, 91 Wis. 649. 
5 74. Wilkinson v. Cheatham, 43 Ga. 
58. 
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not to be for a public purpose when the money raised 
is to be applied: To the buying and selling of gaso- 
line.7> To the maintenance of an art museum under 
control of a private corporation,’® or to the main- 


tenance of a municipal ice plant.7” 


of a subscription for stock of a railroad.*® 
providing of scholarships to a state university.° 
To the purchase of a box factory to be leased to a 
To the relief of aged per- 
To the support of private business or man- 
ufacturing enterprises,®? or of private and sectarian 
educational institutions in which the state or mu- 


' private corporation.®° 
sons. §1 


75, White Hagle Oil & Refining Co. 
v. Gunderson, 205 N.W. 614, 48 S.D. 
608, 48 A.L.R. 397. 


76. State v. St. Louis, 115 S.W. 534, 
216 Mo. 47. 


77. Union Ice & Coal Co. v. Town 
of Ruston, 66 So. 262, 185 La. 898, L. 
R.A.1915B 859, Ann.Cas.1916C 1274 
(where the constitution required the 
purposes to be “strictly’’ public in 
their nature). 


Asa public purpose see supra text 
and note 46. 


78. People v. School Trustees, 78 
Tll. 136. 


79. Simmons Medicine Co. vy. Zie- 
genhein, 47 S.W. 10, 145 Mo. 368; 
State v. Switzler, 45 S.W. 245, 143 Mo. 
287, 65 Am.S.R. 653, 40 L.R.A. 280. 


80. Ferrell v. Doak, 275 S.W. 29, 
152 Tenn. 88, 46 A.L.R. 590. 


81. In re Opinion of the Justices, 
(N.H.) 154 A. 217. 


82. U.S.—Cole v. La Grange, 5 S. 
' Ct. 416, 113 U.S. 1, 28 L.Ed. 896 [aff 19 
¥F. 871}; Parkersburg v. Brown, 1 S. 
Ct. 442, 106 U.S. 487, 27 L.Ed. 238; 
Citizens Sav., etc., Assoc. v. Topeka, 
20 Wall. 655, 22 L.Ed. 455; St. Paul 
Trust & Savings Bank v. American 
Clearing Co., 291 F. 212 [aff 10 F.(2da) 
1017]; Dodge v. Mission Tp., 107 F. 
827, 46 C.C.A. 661, 54 L.R.A. 242; Com- 
mercial Nat. Bank y. Iola, 6 F.Cas.No. 
3,061, 2 Dill. 353 faff 14 S.Ct. 1199, 154 
U.S. 617, 22 L.Ed, 463]. 


Cal.—Los Angeles v. Lewis, 167 P. 
390, 175 Cal. 777. 


D.C.—U. 8S. v. Carlisle, 5 App.D.C. 


Ill.—English v. People, 96 Ill. 566; 
ee v. Kankakee, 64 Ill. 249, 21 Am. 
. 554. g 


Kan.—Cleveland Nat. Bank v. Iola, 
9 Kan. 689. 


Me.—In re Opinions of the Justices, 
“106 A. 865, 118 Me. 503, 523; Brewer 
Brick Co. v. Brewer, 62 Me. 62, 16 Am. 
R. 395; Allen vy. Jay, 60 Me. 124, 11 
Am.R. 185. 


Mass.—Cushing v. Newburyport, 10 
Mete. 510. 


Mich.—Clee v. Sanders, 42 N.W. 154, 
74 Mich. 692. 


Ge eases v. Campbell, 37 Minn, 


Nev.—State v. Williams, 185 P. 459, 
43 Nev. 290. 4 


N.Y.—Weismer v. Douglas, 64 N.Y. 
91, 21 Am.R. 586. 


N.C.—Briggs v. Raleigh, 141 S.R. 
597, 195 N.C: 228. 


[a] Distinction whieh has been 
made in favor of taxation in aid of 
railroads on the ground that, although 
owned by private corporations, they 
are of a public character, for public 
use and subject to public regulation 


TAXATION 


To the payment 
To the 


and control, is said to be going “quite 
to the verge of legislative authority,” 
and the principle doés not authorize 
taxation in aid of a manufacturing es- 
tablishment or other enterprise of an 
essential private character. Cleve- 
vad Nat. Bank v. Iola, 9 Kan. 689, 


[b] Taxation becomes’ plunder 
when prostituted to objects in no way 
connected with the public interests or 
welfare. Sharpless v. Philadelphia, 
21 Pa. 147, 169, 59 Am.D. 759, 2 Am. 
L.Reg. 27 [quot Dodge vy. Mission Tp., 
107 F. 827, 829, 46 C.C.A, 661, 54 L.R. 


A. 242; Peo. v. Parks, 58 Cal. 624, 
639]. 
{[c] To tax for private enterprises 


is not taxation and “is none the less 
a robbery because it is done under the 
forms of law and is called taxation.” 
Citizens Sav., etc., Assoc. v. Topeka, 
20 Wall. (U.S.) 655, 664, :22 L.Ed. 455. 


[d] Taxes held levied for private 
purposes.—(1) Pol. Code § 4041 subd 
9a, as amended by St. (1913) p 669, 
authorizing county supervisors to ac- 
quire or lease a cement manufactur- 
ing plant, is invalid as authorizing 
taxation by the county for private 
purposes. City of Los Angeles y. 
Lewis, 167 P. 390; 175 Cal... 777. — €2) 
The state cannot enter on a commer- 
cial enterprise, however alluring the 
prospect, and tax the people for its 
promotion, it being essential that the 
purpose for which taxes are raised be 
one proper for the government to car- 
ry out. In re Opinions of the Jus- 
tices, 106 A. 865, 118 Me. 503, 523. 
(3) Use of buildings along a city thor- 
oughfare chiefly for trade, the buying 
and selling of goods, and to some ex- 
tent for manufacturing, is not “‘com- 
merce” in such a sense that money 
can be raised by taxation to promote 
it, as it can be for the improvement 
of a harbor or the construction of a 
railroad. In re Opinion of the Jus- 
tices, 91 N.E. 405, 204 Mass. 607, 27 
L.R.A.(N.S.) 483. 


83. People v. McAdams, 82 Ill. 356; 
Atchison, etc., R. Co. y. Atchison, 28 
P. 1000, 47 Kan. 712; Jenkins v. And- 
over, 103 Mass. 94; Curtis v. Whipple, 
24 Wis, 350, 1 Am.R. 187. 


84. See cases infra this note. 


[a] In Florida, under a constitu- 
tional provision declaring that no tax 
shall be levied for the benefit of any 
chartered company of the state, etc., 
a statute providing for the organiza- 
tion of a land elearing district has 
been held invalid as authorizing a tax 
for a private purpose and that even 
assuming that the statute justified 
the incorporation of a land clearing 
district and that it would be for the 
advantage of the real property own- 
ers, it is invalid, for the advantage of 
the owner is in no sense sufficient to 
authorize the levy of a tax on the 
land for the improvement. ‘St, Paul 
Trust & Savings Bank v. American 
Clearing Co., 291 F. 212 [aff 10 F.(2d) 
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nicipality, or its inhabitants as such, have no-interest 
or power of control.’ 
not affected with public interest.%* 
held that money cannot lawfully be raised by taxes 
for the care and treatment of inebriates or drug 
addicts,®® and that it is no part of the office of gov- 
ernment to provide amusement for the people at 
the public expense.*® 

[§ 22] (2) Bounties.**7 
tained for the purpose of paying bounties to vol- 
unteers in the military service, as an inducement. 
to enlist,8® or to persons who have been drafted into 


Or to or for other objects 
So it has been 


Taxation has been sus- 


1017]. 


{b] In Idaho, under a constitu- 
tional provision providing a sliding 
scale of taxation for state purposes, it 
has been held that state purposes is 
intended to cover the current and run- 
ning expenses of the state government 
and not to include public or bonded 
indebtedness incurred under other 
provisions of the constitution. Good- 
ing v. Proffitt, 83 P. 230, 11 Idaho 380. 


[ec] In Iowa, under a constitution- 
al provision providing that no public 
moneys shall be appropriated for pri- 
vate purposes unless allowed by two 
thirds of the members of each branch 
of the general assembly, it has been 
held that the power of taxation and of 
expenditure of taxes cannot be exer- 
cised for private benefit or for the 
purpose of mere gratuities to private 
interests. Love v. City of Des 
Moines, 230 N.W. 373, 210 Iowa 90. 


{a] In New York, under a consti- 
tutional provision declaring that no 
county, city, town, or village ‘shall 
give any money or property to an in- 
dividual, association, or corporation, 
nor incur indebtedness except for 
county, city, town, or village purpos- 
es, it has been held that no county,,: 
city, town, or village has the power to 
impose a tax to: (1) Defray the ex- 
penses incurred by a county or city of- 
ficer in defending a prosecution 
against him for official misconduct. 
In re Jensen, 60 N.Y.S. 933, 44 App. 
Div. 509. (2) Refund the money ex- 
pended in furnishing substitutes or 
in commutation by men who were 
drafted into the military service of 
the United States. Bush vy. Orange 
County, 53 N.B. 1121, 159 N.Y. 212, 70 
Am.S.R. 538, 45 L.R.A. 556. 


85. State v. Froehlich, 94 N.W. 50, 
118 Wis. 129, 99 Am.S.R. 985, 61 L.R.A. 
345; Wisconsin Keeley Inst. Co. v. 
Milwaukee County, 70 N.W. 68, 95 
Wis. 153, 60 Am.S.R. 105, 36 L.R.A. 
bb.i 


86. New London v. Brainard, 22 
Conn. 553; Hodges v. Buffalo, 2 Den. 
(N.Y.) 110. 


{a] Special entertainments.—A 
eity has no authority to furnish an 
entertainment for the citizens and 
guests of the city, on a public holiday, 
at the public expense. Hodges v. 
Buffalo, 2 Den. (N.Y.) 110. 


87. Bonus and pension see supra 
§ 21 text and notes 64, 65. 


Generally see Bounties 9 C.J. p 294, 


88. Freeland v. Hastings, 10 Allen 
(Mass.) 570; Lowell v. Oliver, 8 Al- 
len (Mass.) 247; Ahl v. Gleim, 52 Pa. 
432; Speer v. Blairsville School Di- 
rectors, 50 Pa, 150; Felty v. Uhler, 
1 Leg.Chron, (Pa.) 297, 30 Lege. Int. 
330, 10 Phila. 512; Brodhead v. Mil- 
waukee, 19 Wis. 624, 88 Am.D. 711, 
See Ferguson v. Landram, 1 Bush 
(Ky.) 548 (holding an act unconsti- 
tutional as to those who did not pro- 
cure its passage, but holding those 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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such service,*® or to persons who, by reénlisting, had 
contributed to relieve the locality from draft.°° On 
the other hand it has been held that the legislature 
has no power to levy taxes, long after a war is over, 
for the payment of bounties to soldiers who had not 
previously received any, or for the equalization of 
bounties.°t Taxation for the payment of certain 
other bounties has been held invalid as being for a 
private rather than a public purpose,” or as valid 
as being for a public rather than a private pur- 
pose.°8 


[$ 23] (8) Payment of Debts or Claims.* Tax- 
ation to raise money for the payment of the public 
debt is always recognized as being for a public and 
legitimate purpose;** and this, although the par- 
ticular debt or claim against the state or munici- 
pality rests only on a moral obligation and would 
not be enforceable at law.®® This principle cannot, 
however, be extended to include a mere gratuity not 
based on any obligation legal, equitable, or moral.®® 
A valid tax may be imposed to repay money ad- 
vanced, or contributed to a public fund, for the pur- 
pose of inducing persons to enlist in military serv- 


TAXATION 


[61 C.J.] 95 


ice during a war;°’ but not to repay sums paid by 
drafted men for substitutes.°* The power to tax 
may be executed to pay debts incurred before the 
property holder came within the jurisdiction.%? 


Reimbursement of public officers. Where public 
officers, in the honest and faithful discharge of their 
duty, have been subjected to loss or damage, the 
responsibility for which does not properly attach 
to themselves, it has been held proper for the state 
or municipality to reimburse them, and that taxa- 
tion for this purpose is legitimate,’ although there 
are some cases in which the loss or damage was held 
not to constitute such a claim as would justify tax- 
ation for the purpose of reimbursement.? 


Arising under statute declared unconstitutional. 
It has been held that the payment of claims which 
are void as arising under a statute which has been 
declared to be unconstitutional is not a legitimate 
object of taxation;? and, under a constitutional 
provision declaring that the legislature shall have 
no power to pay any claim against the state, or any 
county or municipality, under any agreement or 
contract, made without express authority of law, the 


who procured its passage or were the 
recipients of its benefits liable for 
their proportion of the burden im- 
posed upon them). 


“89. Booth v. Woodbury, 32 Conn. 


118; People v. Westford, 38 How.Pr. 
CNzY..)> 23: 


90. State v. Richland Tp., 20 Ohio 
St. 362. ‘ 
91. Opinion of Justices, 77 N.E. 


820, 190 Mass. 611; Opinion of Jus- 
tices, 1 N.E. 413, 139 Mass. 341 [dist 
Opinion of Justices, $98 N.E. 338, 211 
Mass. 608] (holding that a gratuity to 
soldiers who had volunteered, given as 
“a testimonial for meritorious serv- 
ice,’ was not a bounty. within the 
rule, but was for a public service). 
Compare Mackey v. Reeves, 175 N.W. 
359, 42 S.D. 340 [dist Morris v. Hand- 
lin, 162 N.W. 879, 38 S.D. 550] (where 
it is intimated that a tax to compen- 
sate a militiaman for injuries receiv- 
ed while in the service of the state, 
there being no proof that the injuries 
were received in the discharge of his 
duties, would not be for a public pur- 
pose). See also States § 342. 


[a] Distinction has been made be- 
tween taxation to raise money to pay 
bounties to soldiers to induce them to 
enlist or to repay money advanced 
for the purpose of procuring enlist- 
ment and taxation long after a war 
is over to raise money to pay bounties 
to soldiers who enlisted without any 
promise or inducement of this char- 
acter, it being beld that in the latter 
case the bounty is a mere gratuity not 
conducive to the public welfare and is 


therefore unauthorized as being for| 


the benefit of particular individuals 
and not for any public purpose. Opin- 
jon of Justices, 72 N.E. 95, 186 Mass. 
603; Mead v. Acton, 1 N.E. 413, 139 
Mass. 341; Freeland v. Hastings, 10 
Allen (Mass.) 570. 

92. Michigan Sugar Co. v. Auditor- 
Gen., 83 N.W. 625, 124 Mich. 674, 83 
Am.S.R. 354, 56 L.R.A. 329 [error dism 
92 S.Ct. 581, 185 U.S. 112, 46 L.Ed. 
829] (sugar bounty granted by the 
Michigan statute of 1897). 


[a] Bounty for planting trees on 
private property.—Deal v. Mississippi 
County, 18 S.W. 24, 107 Mo. 464, 14 
L.R.A. 622. 

93. See infra this note. 


[a] In Texas a statute providing 


a bounty for the destruction of cer- 
tain wild animals was held not in 
violation of a constitutional prohibi- 
tion against the levying of taxes or 
the imposition of .burdens on the peo- 
ple except to raise suffiGient revenue 
“for the economical administration of 
the government.’ Dimmit County v. 
Frazier, (Civ.-App.) 27 S.W. 829. 


94. Beals vy. Amador County, 35 
Cal. 624; Miller v. Craig, 11 N.J.Eq. 
175; Weismer vy. Douglas, 64 N.Y. 91, 
21 ~“Am.R.* +586 “faff 4 Hun 201, 6 
Thomps.&C. 514]; Peo. v. Haws, 37 
Barb. (N.Y.) 440, 24 How.Pr. 148, 15 
Abb.Pr. 115; Armstrong County yv. 
Coleman, 99 Pa. 6; Shitz v. Berks 
County, 6 Pa. 80. 5 


[a] Property taken for public use. 
—The legisiature has power to order 
the levying of a tax on the community 
at large, or a portion of it, to make 
compensation for property taken for 
public use. Miller v. Craig, 11 N.J. 
Bq. 175. 


95. U.S.—U. S. v. Realty Co., 16 
S.Ct. 1120, 163 U.S. 427, 41 L.Ed. 215; 
Jefferson City Gas Light Co. v. Clark, 
95 U.S. 644, 24 L.Ed. 521. 
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Cal.—Beals vy. Amador County, 
Cal. 624; People v. Burr, 13 Cal. 343. 


Mass.—Mead v. Acton, 1 N.B. 413, 
139 Mass. 341; Friend v. Gilbert, 108 
Mass. 408. 


N.Y.—Weismer v. Douglas, 64 N.Y. 
91, 21 Am.R. 586 [aff 4 Hun 201, 6 
Thomps.&C. 514]; Peo. v. Lawrence, 
41 N.Y. 137; Litchfield v. Vernon, 41 
N.Y. 123; Brewster vy. Syracuse, 19 
N.Y. 116; Guilford v. Chenango Coun- 
ty, 13 N.Y. 143 [aff 18 Barb. 615]. 


Pa.—Lycoming County v. Union 
County, 15 Pa. 166, 53 Am.D. 575; 
Felty v. Uhler, 1 Leg.Chron. 273, 30 
Leg.Int. 330, 10 Phila. 512. 


Wash.—State v. Clausen, 194 P. 793, 
118 Wash. 570, 13 A.L.R. 580. 

Wis.—State v. Tappan, 29 Wis. 664, 
9 Am.R. 622. . 

96. Chapman v. New York, 61 N.E. 
108, 168 N.Y. 30, 85 Am.S.R. 661, 56 
L.R.A. 846; Bush v. Orange County, 
53 N.E. 1121, 159 N.Y. 212, 70 Am.S.R. 
588, 45 L.R.A. 556; Matter of Jensen, 
60 N.Y.S. 933, 44 App.Div. 509; Mat- 
ter of Metropolitan Gas Light Co., 23 
Hun (N.Y.) 327; Marion Tp. Bd. of 
Education v. State, 38 N.E. 614, 51 


OL ache 531, 46 Am.S.R. 588, 25 L.R.A. 


$7. Sullivan v. State, 66 Ill. 75; 
Freeland v. Hastings, 10 “Allen 
(Mass.) 570; Felty v. -Uhler, 1 Leg. 
Chron. (Pa.) 297, 30 Leg.Int. 330, 10 
Phila. 512. 


98. Freeland v. Hastings, 10 Allen 
(Mass.) 570; Bush v. Orange Coun- 
ty, 53 N.E. 1121, 159 N.Y. 212,70: Am. 
S.R. 538, 45 L.R.A. 556. 


99. Pumpelly v. Owego, 45 How.Pr. 
(NVY.) 219. 


1. Mass.—Fuller vy. Groton, 11 
Gray 340; Hadsell v. Hancock, 3 Gray 
526; Bancroft v. Lynnfield, 18 Pick. 
566, 29 Am.D. 623; Nelson vy. Milford, 
7 Pick. 18. 


gph HL hike v. Middleton, 12 N.H. 


N.Y.—Guilford v. Chenango County, 
13 N.Y. 143. , 


R.I—Sherman v. Carr, 8 R.I. 431. 
Vt.—Briggs v. Whipple, 6 Vt. 95. 


2. McClelland v. State, 37 N.E. 
1089, 188 Ind. 321; Thorndike v. Cam- 
den, 19 A. 95, 82 Me. 39, 7 L.R.A. 463; 
Bristol v. Johnson, 34 Mich. 123; Mat- 
ter of Jensen, 60 N.Y.S. 933, 44 App. 
Div. 509. 


[a] Thus it has been held that a 
tax cannot be levied to reimburse: 


.(1) A tax collector for the amount of 


an unpaid note which had been taken 
by him in payment of taxes and ac- 
counted for to the town treasurer as 
money. Thorndike v. Camden, 19 A. 
95, 82 Me. 39, 7 L.R.A. 463. (2) A 
township treasurer for a sum paid by 
him to make good an amount of public 
money of which he had been robbed. 
Bristol v. Johnson, 34 Mich. 123. (38) 
A township trustee for public funds 
in his charge lost through the failure 
of a bank in which they were depos- 
ited. McClelland -v. State, 37 N.E. 
1089, 138 Ind. 321. (4) Public officers 
for expenses incurred in defending un- 
successful prosecutions against them 
for official misconduct. Matter of 
Jensen, 60 N.Y.S. 933, 44 App.Div. 
509; Matter of Fallon, 59 N.Y.S. 849, 
28 Misc. 748. 


3. Sun Vapor Electric Light Co. v. 
Kenan, 30 S.W. 868, 88 Tex. 197; State 
vy. Froelich, 94 N.W. 50, 118 Wis. 129, 
99 Am.S.R. 985, 61 L.R.A. 345, 


*By ALBERT DEFOREST TYLER and FRANCIS J. LUDES (§ 23). 
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payment of a claim which is void as arising under 
an unconstitutional statute is not a legitimate ob- 
ject of taxation.4 On the other hand it has been 
held that a tax may be levied to pay expenses in- 
curred under an unconstitutional statute,° and that 
a statute authorizing taxation to pay a bounty to 
which claimant had become entitled under a prior 
statute, while such statute was in force and regard- 
ed as valid, may be sustained on the ground that it 
is for the payment of a debt constituting a moral 
obligation, although not enforceable at law.® 


[§ 24] 3. Special or Local Purposes*—a. In Gen- 
eral. A tax cannot lawfully be imposed on any one 
political subdivision or organized community for 
the sole benefit of another,’ but there may be special 
or local taxation for special or local purposes of a 
public character and beneficial to the community 
which pays the tax,’ even though the benefits do 
not accrue entirely to such community® or direct 
benefits do not accrue to all property within the 


4 Miller v. Dunn, (Cal.) 11 P. ; 433, 188 Ind. 247. 
604. 


5. Knapp v. Newtown, 1 Hun (N. 
Y.) 270, 3 Thomps.&C. 750; People v. 
Haws, 12 Abb.Pr. (N.Y.) 73: People 
v. New York, 11 Abb.Pr. 
{aff 2 Keyes 288, 3 Abb.Dec. 566, 34 
How.Pr. 379]. 


6. U.S. v. Realty Co., 16 S.Ct. 1120, 
163 U.S. 427, 41 L.Ed. 215. 


Payment of bounties as public pur- 


Iowa 237. 


Ohio.—Walker 


TAXATION 


lowa.—Mitchell v. Charles City 


Western Ry. Co., 148 N.W. 975, 169|? 
Mo.—St. Francis Levee Dist. v. Dor- 106: 


(N.Y.) 114 roh, 289 S.W. 925, 316 Mo. 398. 
gatas. cena v. Leland, 24 Wend. 


OhioSt. 14, 8 Am.R. 


[8§ 23-25 


community.1° If any appreciable benefit accrues to 
the district or community taxed, it is sufficient, al- 
though the improvement is located elsewhere.1? An 
exclusively state purpose must be accomplished by 
state taxation, while a purpose exclusively for the 
benefit of a particular community or locality, and 
in which the state has no severeign interest, must 
be accomplished by local taxation;!2 but a single 
project may in some instances constitute a dual 
purpose, and, where, although it is to a large extent 
of general benefit, it also especially and peculiarly 
benefits a local community, such community may 
be taxed for a just proportion of the ecost.1? A 
legislative declaration as to whether a tax is a state 
or local tax, although of great weight, is not con- 
trolling.*# 


[§ 25] b. Home Rule Provisions.* The principle 
of home rule!® is now generally established by the 
constitutions of the states,t® and, accordingly, the 


Local or special taxes for particu- 
lar purposes see cross references ante 
65. 


9. In re Madera Irrigation Dist., 
28P. 202592. Cal. 296.0) 2a Amans kts 
State v. Williams, 35 A. 24, 68 
Conn. 131; Town of Keene v. Town 
of Roxbury, 126 A. 7, 81 N-H. 332. 


10. In re Madera Irrigation Dist., 
Cincinnati, 21] 28 P. 272, 92 Cal. 296, 27 Am.S.R. 106; 
24. Land, etc., Co. v. Brown, 40 N.W. 482, 


pose see supra § 22. 


7. Dak.—Farris v. Vannier, 
Wis,315 6 Dak. 186, 3 L:R.AL TLS. 


Fla.—Amos v. Mathews, 126 So. 308, 
99 Bla. 1, 65, 115. 


Ky.—Scuffietown Fence Co. v..Me- 
Allister, 12 Bush 312. 


Minn.—Sanborn v. Rice 
Com’rs, 9 Minn. 273. 


N.H.—Keene y. Roxbury, 126 A. 7, 
81 N.H. 332. 


N.J.—Elizabethtown Water Co. v. 
Wade, 35 A. 4, 59 N.J.Law 78. 


N.Y.—Matter of Flatbush, 60 N.Y. 
398. 


Ohio.—Hubbard y. Fitzsimmons, 49 
N.E. 477, 57 OhioSt. 436; Langdon v. 
Columbia Tp., 14 Gine.L.Bul. 325, 9 
OhioDec. (Reprint) 536. 


Or.—Simon vy. Northup, 40 P. 560, 
27 Or. 487, 30 L.R.A. 171. 


Pa.—Maynes v. Rutherford, 9 Wkly. 
N.C. 221. 


Tenn.—Taylor v. Chandler, 9 Heisk. 
349, 24 Am.R. 308; Louisville, etc. R. 
Co. v. Davidson County Ct., 1 Sneed 
637, 62 Am.D. 424. 

Constitutional requirements or re- 
strictions: 

Generally see supra § 19. 
Equality and uniformity see infra §§ 

29-68. 

8. U.S.—Welch v. Fergus County, 
50 F.(2d) 795; Judith Basin Land Co. 
v. Fergus County, Mont., 50 F.(2d) 
792; Orr v. Allen, 245 F. 486 [aff 39 
SCt. 23,248 U.S: 35, 638 L.Hd. 109]. 


Colo.—MecCord Mercantile Co. v. 
McIntyre, 138 P. 59, 25 Colo.App. 376. 


Fla.—Hunter v. Owens, 86 So. 839, 
80 Fla. 812. 


Ill. Halsey v. People, 84 Ill. 89; 
Shaw v. Dennis, 10 Ill. 405. 


Ind.—Wright v. House, 


42 N. 


County 


121 N.E. 


Pa.—Philadelphia vy. Field, 58 Pa.|73 Wis. 294, 3 L.R.A. 472. 
320; Sharpless v. Philadelphia, 21 Pa. 
147,59 Am.D: 759, 2° Am... Reg. 27) 


Tenn.—Quinn v. Hester, 186 S.W. 
459, 185 Tenn. 373; Louisville, ete., R. 
Co. v. Davidson County, 1 Sneed 637, 


62 Am.D. 424. 


Wash.—State v. Clausen, 163 P. 744, 
95 Wash, 214. 


[a] Discretion of legislature.—(1) 
In case a public work contemplated 
is not regarded by the legislature as 
of sufficient public importance to jus- 


| tify the payment of the entire cost by 


general taxation, it may provide that, 
after assessment of part on property 
beneficially affected, the remainder 
shall be paid by the municipality 
within which the improvement is lo- 
cated from funds raised by general 
taxation (Wright v. House, 121 N.B. 
433, 188 Ind. 247), (2) or it may pro- 
vide that the entire cost of a public 
improvement shall be specially assess- 
ed against the property owners bene- 
ficially affected, in case the total costs 
and expenses do not exceed the aggre- 
gate special benefits accruing to ‘tthe 
property so affected (Wright v. House, 
supra). 


[b] State or local tax.—(1) A lo- 
cal tax is one laid upon property sit- 
uated in the locality by the governing 
body thereof for an amount fixed by 
it and for governmental uses declared 
by it. Society for Establishing Use- 
ful Manufactures vy. City of Paterson, 
98 A. 440, 89 N.J.Law 208 [rev 96 AL 
92, 88 N.J.Law 123]. @2) AY tax! iim- 
posed by the Legislature on all the 
taxable property of the state, the 
amount of which is declared by that 
body, and the uses to which it is to 
be devoted fixed by it, is a state tax, 
even though the municipal taxing ma- 
chinery in cities and counties is used 
for its assessment and _ collection. 
Society for Establishing Useful Man- 
ufactures v. City of Paterson, supra. 


Creation of taxing districts see in- 
fra §§ 619-621. 


*By ALBERT DEFOREST TYLER (§ 24). 


11. Carter v. Cambridge, etc., 
Bridge, 104 Mass. 236. 


12. Carlton v. Mathews, (Fla.) 137 
So. 815; Amos y. Mathews, 126 So. 
308, 99 Fla. 1, 65, 115. 


“It. can therefore be stated with 
emphasis that the burden of a tax 


must be made, to rest upon the state- 


at large, or upon any particular dis- 
trict of the state, according as the 
purpose for which it is levied is of 
general concern to the whole state, or, 
on the other hand, pertains only to 
the particular district. A state pur- 
pose must be accomplished by state 
taxation, a county purpose by county 
taxation, or a public purpose for any 


inferior district by taxation of such. 


district.” 
p 227 
{a] “A particular district or local- 
ity cannot lawfully be taxed for the 
cost of an undertaking which results 
only in a general public benefit.’’ 
Atlantic Coast Line R. Co. v. Lake- 
land, 115 So. 669, 686, 94 Fla. 347. 


[b] RBule applied.—A tax imposed 
as a state tax throughout the entire 
state to pay the bonded obligations of 
the several counties incurred in build- 
ing roads and bridges, where the 
building of the same has already been 
completed as a local project, is inval- 
id. Carlton v. Mathews, (Fla.) 137 
So. 815; Amos vy. Mathews, 126 So. 
S08). 99) Ear d, 65,5215. 


13. Amos v. Mathews, supra. 


14. Carlton v. Mathews, (Fla.) 137 
So. 815; Amos v. Mathews, 126 So. 
308, 99 Mla. i, 65, ib. 


15. “Home rule” provisions gen- 
erally see Constitutional Law § 359; 
Municipal Corporations § 4273. 


16. See constitutional provisions. 


[a] In Arkansas the constitutional 
rovision declaring that the legisla- 
ure may delegate the taxing power 
to the subordinate political and mu- 


1 Cooley Taxation (3d ed) 


*By FRANCIS J. LUDES (§§ 25-68), 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 25] 


state may not impose taxes for county!’ or munie- 
ipal?s purposes. However, it has been held that the 
supreme taxing power of the state should not be 
crippled by the home rule provisions so as to take 
from the state the right to create a new system 
of taxation, and bring in property of a new char- 
acter, hitherto untaxed, with some other property 
incidental thereto, and worthless without it,!® and 
these provisions have been held not to prevent the 
valuation of property by the state board for local 
taxation,*° nor to preclude the state from author- 
izing the state tax commission to assess omitted 
property,*+ or to supervise and contro] the assess- 
ment of property,?* nor to preclude the state from 
levying directly a tax on a political subdivision.?? 
These provisions have been held not to apply to a 
special tax, such as a registration tax on the priv- 
ilege of recording instruments?‘ nor to a license 


nicipal corporations has been held to 
authorize the legislature to exercise 
the delegated power for the benefit of 
the local political agencies. Merritt 
“g Gravenmier, 277 S.W. 526, 169 Ark. 


[b] In Florida, under a constitu- 
tional provision declaring that the 
legislature shall authorize the several 
counties and incorporated cities or 
towns in the state to assess and im- 
pose taxes for county and municipal 
purposes, etc., but not defining or 
amplifying the term “county pur- 
poses” it has been held that the legis- 
lative determination as to what con- 
stitutes a “county purpose” will not 
be made ineffectual by the courts un- 
less some constitutional prevision has 
been violated, or unless the particular 
enactment can have no legal or prac- 
tical relation whatever to any county 
purpose. Stewart v. De Land-Lake 
Helen Special Road and Bridge Dist. 
in Volusia County, 71 So. 42, 71 Fla. 
158; Jordan v. Duval County, 66 So. 
298, 68 Fla. 48. 


17. Cal.—Fatjo v. 
POU? 1d 7. Cals 83. 


_ Colo.—In re Taxation of Min. 
Claims, 21 P. 476, 9 Colo. 635. 


Idaho.—State v. Nelson, 213 P. 358, 
36 Idaho 713. 


Mont.—State v. Gowdy, 203 P. 1115, 
62 Mont. 119; Hauser v. Miller, 94 
P. 197, 37 Mont. 22. 


Wash.—Nipges v. Thornton, 206 P. 
17, 119 Wash. 464. 


[a] Retention of portion of tax 
by county for expense of celiection.— 
Where a tax is made payable to the 
county treasurer,-the fact that a por- 
tion of the tax is retained by the 
counties for the expenses of collection 
has been held not to violate the con- 
stitutional provision. Nipges Vv. 
Thornton, 206 P. 17, 119 Wash. 464. 


18. Colo.—Milheim v. Moffat Tun- 
nel Improvement Dist., 211 P. 649, 


Pfister, 48 P. 


“12 Colo. 268. 


Idaho.—State v. Nelson, 213 P. 358, 
36 Idaho 713; Gem Irr. Dist. v. Van 
Deusen, 176 P. 887, 31 Idaho 779. 


Tll.—Chicago v. Wolf, 77 N.E. 414, 
221 Ill. 130; Dunnovan v. Green, 57 
Ill. 63. 

Mo.—State v. Ashbrook, 55 S.W. 
627, 154 Mo. 375, 77 Am.S.R. 765, 48 
L.R.A. 265. 


Okl.—Board of Com’rs of Grady 
County v. Hammerly, 204 P. 445, 85 
Ok. 53: 

[al Municipal corporations within 
the meaning of such provisions.—(1) 


[61 C. J.—7] 


‘does not 


—\ 


TAX ATION 


interest,?® such 


ties.2*. So, too, 


An irrigation district. Gem. Irr. Dist. 
v. Van Deusen, 176 P. 887, 31 Idaho 
779 (holding a statute appropriating 
a certain sum out of the general fund 
for use by an irrigation district in 
purchasing lands therein unconstitu- 
tional). (2) A tunnel improvement 
district. Milheim v. Moffat Tunnel 
Improvement Dist., 211 P. 649, 72 
Colo. 268 (holding that a_ statute 
creating such a district is not open to 
the objection that it violates such a 
provision where the assessment is to 
be made by the officers of the district 
and not directly by the legislature). 


[b] In Louisiana, under a consti- 
tutional provision declaring that the 
taxing power may be exercised by the 
general assembly for state purposes, 
and .by parishes and municipal cor- 
porations for parish and municipal 
purposes, a statute directing parishes 
to turn over to the towns situated 
therein a portion of the license taxes 
levied and imposed by them for parish 
purposes has been held unconstitu- 


tional. State v. Police Jury of De 
ie Parish) 2 So. 7925-47 La: Ann: 


19. People v. State Tax Com’rs, 67 
N.E. 69, 174 N.Y. 417, 105 Am.S.R. 674, 
63) LRA] 884 fafil25S.Ct. /706,. 713, 
Higby, ae WS. 1,48; 53; 507 Lkid..65, 


, 


20. Paducah St. R. Co. vy. Mc- 
Cracken County, 49 S.W. 178, 105 Ky. 
472, 20 Ky.L. 1294; South Covington, 
ete., R. Co. v. Bellevue, 49 S.W. 23, 105 
Ky. 283, 20 Ky.L. 1184, 57 L.R.A. 50; 
People v. State Tax Com’rs, 67 N.E. 
69, 174 N.Y. 417, 105 Am.S.R. 674, 63 
L.R.A. 884 [aff 25 S.Ct. 705, 713, 715, 
199 U.S. 1, 48, 53, 50 L.Ed. 65, 79, 85]; 
People ex rel. New York Cent. & H. 
R. R. Co. v. Woodbury, 133 N.Y.S. 135, 
74 Mise. 130 [aff 129 N.Y.S. 1141, 145 
App.Div. 900]; People v. Ronner, 48 
Mise. 436, 95 N.Y.S. 518 [aff 110 App. 
Div. 816, 97 N.Y.S. 550 (aff 77 N.E. 
1061, 185 N.Y. 285)]; Missouri, etc., 
R. Co. v. Shannon, 100 S.W. 138, 100 
Tex. 379, 10 L.R.A.(N.S.) 681. 


fa] Illustration.—A tax law au- 
thorizing the assessment, by a state 
board of tax commissioners, of spe- 
cial franchises, including the value 
of franchises for railroads in, under, 
above, or through streets, and provid- 
ing that the special franchises shall 
be deemed to include the value of the 
tangible property in the streets, and 
that the‘ tangible property shall be 
taxed as part of the special franchise, 
impair the right of home 
rule under the constitution as denying 
to the local assessors the right to 
assess the land in the street, because 
the tangible property referred to in 
the statute is the fixtures, rails, ties, 


[61 C.d:] 97 


tax.?° A distinetion has been pointed out between 
local matters of purely municipal or corporate con- 
cern and those which may be local as to their es- 
tablishment, but bear no relation to the corporate 
or municipal purposes of the city,2® such as zodlog- 
ical parks;*7 and such provisions have been held to 
apply to purely municipal affairs but not to consti- 
tute a limitation upon the power of the legislature 
to impose taxes for purposes in which, although of 
a municipal character, the state has a sovereign 


as taxation for fire protection,?® 


highways,?° maintenance of schools,?! and mainte- 
nance of inmates of blind, insane, and deaf and 
dumb institutions committed from the different coun- 


the legislature may impose taxes, 


lecal in their character, against a municipal cor- 
poration or the inhabitants thereof, if required for 
the general good of the state, because such taxes 


and other structures in the streets 
apart from the land itself. People ex 
rel. New York Cent. & H. R. R. Co. v. 
Woodbury, 133 N.Y.S. 135, 74 Misc. 
130, 145 [aff 129 N.Y.S. 1141, 145 App. 
Div. 900]. 


[b] Power of estimating not pow- 
er of assessing.—The power of esti- 
mating and computing the amount 
upon which a tax shall be paid is not 
a power of assessing in any correct 
sense and a statute relative thereto is 
not violative of the principle of home 
rule upon the contention that it with- 
draws from local assessors the right 
and power theretofore possessed and 
exercised by them of assessing and 
taxing tangible property. People vy. 
Ronner, 95 N.Y.S. 518, 48 Misc. 436 
[aff 110 App.Div. 816, 97 N.Y.S. 550 
(aff-77 N.E. 1061, 185. N.Y. .285):]. 


21. State ex rel. Thompson vy. 
Jones, (Mo.) 41 S.W.(2d) 398. 


22. Brinkerhoff-Faris Trust & 
Savings Co. v. Hill, 19 S.W.(2d) 746, 
323 Mo. 180 [cert den 50 S.Ct. 86, 280 
U.S. 604, 74 L.Ed. 648, revoked 50 S. 
Ct. 1525) 280°-U-S. 550, 74. Ld. 608, 
and rev on other grounds 50 S.Ct. 451, 
281 U.S. 673, 74 L.Ed. 1107]. 


23. Evans v. Beattie, 135 S.E. 538, 
137 S.C. 496. 


24. Trustees’, Executlors’ & Se- 
curities Ins. Corp. v. Hooton, 157 P. 
293, 53 Okl. 5380, L.R.A.1916E 602. 


25. State v. Camp Sing, 44 P. 516, 
18 Mont. 128, 56 AmiS-R: 551; 32 L. 
R.A. 635. 


; 26. State ex rel. Zoological Board 
of Control v. City of St. Louis, 1 S.W. 
(2d) 1021, 318 Mo. 910. 


27. State ex rel. Zoological Board 
of Control v. City of St. Louis, supra. 


28. Rogers v. Bass & Harbcur Co., 
168 P. 212, 64 OKl. 321; Trustees’, Bx- 
ecutors’ & Securities Ins. Corp. v. 
Hooton, 157 P. 293), 53 Okl. 530, LiR.A. 
1916E 602; Thurston v. Caldwell, 137 
P. 683, 40 Okl. 206; Ex parte Ambler, 
148 P. 1061, 11 Okl.Cr. 449. 


29. Citizens’ Ins. Co. v. Hebert, 71 
So. 955, 1389 La. 708; State v. City of 
Omaha, 200 N.W. 871, 112 Neb. 694, 
46 A.L.R. 602; State v. Love, 131 N. 
W. 196, 89 Neb. 149, 34 L.R.A.(N.S.) 
607, Ann.Cas.1912C 542. Contra State 
v. Wheeler, 50 N.W. 770, 33 Neb, 563. 


380. Ex p. Shaw, 157 P. 900, 53 Okl. 
654. 
S1.:/ Atchison, To & So FP Ryi Cow. 


State, 113 P. 921, 28 Okl. 94, 40 L.R.A. 
(N.S.) 1. 


32. State v. Huwe, 
105 OhioSt. 304. 


137 N.E. 167, 


98 fol C. Ip - 


are not merely and only for corporate purposes,** 
such as taxation for the maintenance of dependent,** 
delinquent,*?® and neglected*®® children. 


[§ 26] I. Statement of Object of Tax.*7 It is 
sometimes provided by constitutions that every law 
which imposes, continues, or revives a tax shall 
distinctly state the tax and the object to which it 
is to be applied;?8 and it is also provided, in some 
constitutions, that it shall not be sufficient to refer 
to any other law to fix such tax or object.*° Such 
provisions have been held to be mandatory*® and 
all tax statutes must comply therewith.*! It has 
been held, however, that these provisions apply only 
to the ordinary and general taxes for state purposes, 
and such as are imposed generally on all the tax- 
able property in the state, and not to local taxes 
for local purposes,*? or to special taxes on peculiar 
kinds of property,#* or such as are in the nature 
of license, inspection, or occupation fees.*# Nor do 
such provisions apply to curative statutes validat- 

33. St. Hedwig’s Industrial School 


for Girls v. Cook County, 124 N.E. 
629, 289 Ill. 432. 


34.. St. Hedwig’s Industrial School 
for Girls v. Cook County, supra. 


TAXATION 


S.cC.—Southern R. Co. v. Kay, 39 S. 
H.. 785; 62° S.C. 28. 


Va.—Com. v. Brown, 21 S.E. 357, 91 
Va. Té2, 28.L.R.A. 1106, 
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ing a tax levy,*® or to statutes delegating power to 
municipalities to levy taxes,**.or to laws which 
merely provide or regulate the machinery for as- 
sessing and collecting the tax;*7 nor do they apply 
where the constitution itself directs how the par- 
ticular tax shall be appropriated.*® It has also 
been held that such provisions do not apply to an 
amendment of a tax statute, provided the statute 
which originally imposed the tax sufficiently stated 
its object,#® or to an amendment of a general tax 
law, which doés not impose any tax nor appropriate 
or apply money to any object.°° An exact enu- 
meration of all the items of expenditure to which 
the revenue of the state may be applied is neither 
practicable nor required by such a constitutional 
provision,®1 and it has been held to be sufficient if 
the statute states in general terms, without greater 
detail, that the taxes are to be applied to the ordi- 
nary and current expenses of the state°’ or to its 


Pherson, 10 N.E. 685, 104 N.Y. 306, 
25 N.Y.Wkly.Dig. 525, 58 Am.R. 502. 


44. TIowa.—c. C. Taft Co. v. Alber, 
171 N.W. 719, 185 Iowa 1069. 


35. Ex p. Loving, 77 S.W. 508, 178 
Mo. 194. 


36. Ex p. Loving, supra. 
37. Disposition of taxes collected: 
Generally see infra XVI. a 


As violating requirement of equality 
and uniformity see infra § 56. 


38. See constitutional provisions. 
See also Statutes § 405. 


39. See constitutional provisions. 
See also Statutes § 169 et seq. 


40. Tillotson v. Frohmiller, 271 P. 
86% 284- Ariz. 3945 C.sC. Taft ‘Co. Vv. 
Alber, 171 N.W. 719, 185 Iowa 1069; 
Meyer vy. Lynde-Bowman-Darby Co., 
130 P. 548, 35 Okl. 480. 


41. Ariz.—Tillotson vy. Frohmiller, 
271 P. 867, 34 Ariz. 394; Hunt v. Cal- 
laghan, 257 P. 648, 32 Ariz. 235. 


Kan.—State v. Raub, 186 P. 989, 106 
Kan. 196. 


Ky.—Commonwealth v. Chesapeake, 
0. & S. R. Co., 1383°S.W. 559, 141 Ky. 
633; Tyson vy. Board of Trustees of 
Firemen’s Pension Fund of City of 
Louisville, 129 S.W. 820, 189 Ky. 256. 


Mich.—Trowbridge vy. Detroit,,58 N. 
W. 368, 99 Mich. 443. 


* Mo.—State v. Henderson, 
1098, 160 Mo. 190. ; 


N.Y.—People v. Kings County, 52 
N.Y. 556; Hanlon v. Westchester, 57 
Barb. 383, 8 Abb.Pr.N.S. 261. 


N.D.—State v. Hauge, 164 N.W. 289, 
37 N.D. 583, L.R.A.1918A 522; Malin 
v. La Moure County, 145 N.W. 582, 
27 N.D. 140, 50 L.R.A.(N.S.) 997, Ann. 
Cas.1916C 207. 


Ohio.—State y. Zangerle, 134 N.E. 
686, 103 OhioSt. 566; Porter v. Hop- 


60 S.W. 


kins, 109 N.E. 629, 91 OhioSt. 74; 
State v. Edmondson, 106 N.E. 41, 88 
OhioSt. 625, 89 OhioSt. 351; State v. 


Edmondson, 105 N.E. 269, 89 OhioSt. 
93). 52), )L. R.A. CNS.) 305, | Ann.Cas: 
1915D 934; In re Oil Well Lease, 18 
OhioCir.Ct. 885, 9 OhioCir.Dec. 860; 
State vy. Fangboner, 14 OhioCir.Ct. 104, 
12 OhioCir.Dec. 801. 


Ok!.—In re Shirley, 251 P. 736, 122 
Okl. 109; In re Gross Production Tax 
of Wolverine Oil Co., 154 P. 362, 53 
Okl. 24, L.R.A.1916F 141. 


Or.—Smith v. Patterson, 279 P. 271, 
“130 Or. 73. 


Wash.—Nipges v. Thornton, 206 P. 
17, 119 Wash. 464; Mason vy. Purdy, 40 
P. 130, 11 Wash. 591. 


Wyo.—Sullivan v. Blakesley, 246 P. 
918,35. Wyo: 73. 


[a]. Constitutional provision is 
satisfied if all the purposes of the 
tax are found in the act, although in 
different parts of it. 
of Trustees of Firemen’s Pension 
Fund of City of Louisville, 129 S.W. 
820, 1389 Ky. 256. 


{b] Use for teachers’ pension 
fund of a portion of a county tuition 
fund has been held to be germane to 
school purposes. State v. Hauge, 164 
ae 289, 37 N.D. 588, L.R.A.1918A 


[ec] Statutes held constitutional.— 
State v. Zangerle, 134 N.E. 686, 103 
OhioSt. 566; Porter v. Hopkins, 109 
N.E. 629, 91 OhioSt. 74; Smith v. Pat- 
terson, 279 P. 271, 130 Or. 73; Nipges 
v. Thornton, 206 P. 17, 119 Wash. 464. 


~{d] Statutes held unconstitution- 
al.— Tillotson v. Frohmiller, 271 P. 
867, 34 Ariz. 394; Hanlon v. West- 
chester,.57 Barb. (€N.Y.) 383, 8 Abb. 
Pr.N.S. 261; Malin v. La Moure Coun- 
ty, 145 N.W. 582, 27 N.D. 140, 50 L.R. 
AVCNGS: = 997; “AnniCasi1916C) 207; 
State v. Edmondson, 106 N.E. 41, 88 
OhioSt. 625, 89 OhioSt. 351; In re 
Shirley,.251  -P, 9736, 122. Okie (109; 
Meyer v. Lynde-Bowman-Darby Co., 
130 P. 548, 35 Okl. 480. 


42. Iowa.—Guthrie County v. Con- 
rad, 110 N.W. 454, 1883 Iowa 171. 


N.Y.—Jones v. Chamberlain, 16 N. 
E. 72, 109 N.Y. 100; Guest v. Brook- 
lyn, 8 Hun 97 [aff 69 N.Y. 506]; In re 
Ford, 6 Lans. 92; Sun Mut. Ins. Co. v. 
New York, 7 N.Y.Super. 10 [aff 8 N.Y. 
241, Seld. 139). 


Or.—Miller v. Henry, 124 P. 199, 62 
Or. 11; Millersy,) Henry jint24) Pa) 197, 
Grain Or. 4, 41 L.R.A.(N.S.) 97 Equot 

ye]. 


S.C.—Southern R. Co. 
S.E. 785, 62 S.C. 28. 


Va.—Kirkpatrick v. Board of Sup’rs 
of Arlington County, 136 S.E. 186, 146 
Va. 113; Powers v. Richmond, 94 S.E. 
803, 804, 122: Va. 828 [quot Cyc]. 


Wash.—Mason vy. Purdy, 40 P. 130, 
11 Wash. 591. es 


43. Missouri, K. & T. Ry. Co. v. 
Meyer, 204 KF. 140; Matter of Mc- 


v. Kay, 39 


Tyson v. Board | 


N.Y.—In re McPherson, 10 N.E. 685, 
104 N.Y. 306, 58 Am.R. 502; New York 
Exempt Firemen’s Benev. Fund v. 
Roome, 93 N.Y. 313, 45 Am.R. 217; 
People v. Philadelphia Fire Assoc., 
92 N.Y. 311,%.44. Am. Re 7380,.' 172 Nae 
Wkly.Dig. 15 [rev 29 Hun 205, 16 N.Y. 
Wkly.Dig. 271, (aff 7 S.Ct. 108, 119 U. 
S. 110, 30 L.Ed. 342)]; People v. Mor- 
ing, 3 Abb.Dec. 539, 3 Keyes 374, 4 
Transcr.A. 522, 2 Cow.Cr. 1. 


Okl1.—Ex p. Marler, 282 P. 353, 140 
Okl. 194. 

S.D.—Peterson Oil Co. v. Frary, 192 
N.W. 366, 46 S.D. 258 [aff 44 S.Ct. 334, 
264 U.S. 570, 68 L.Ed. 854]. 


Va.—Com. v. Brown, 21 S.E. 357, 
91 Va. 762, 28 L.R.A. 110. 


45. Chicago, R. I. & P: Ry. Co. v. 
Rosenbaum, (Iowa) 231 N.W. 646. 


[a] Not one imposing, continuing, 
or reviving tax.—A curative statute 
validating a tax levy under an in- 
valid statute is not one that imposes, 
continues, or revives a tax. Chicago, 
R. I. & P. Ry. Co. v. Rosenbaum, 
(Iowa) 231 N.W. 646. 


46. Chicago, R. I. & P. Ry. Co. v. 
Rosenbaum, (Iowa) 231 N.W. 646. 

47. Michigan R. Tax Casés, 138 F. 
223:[aff 26 S.Ct. 459, 201 U.S. 245, 
50 L.Ed. 744]; Trowbridge v. Detroit, 
58 N.W. 368, 99 Mich. 448; Clark v. 
Sheldon, 12 N.E. 341, 106 N.Y. 104; 
People v. Ulster County, 36 Hun (N. 
Y.) 491; State v. “Mathews, 273 P. 
352, 134 Okl. 288. 


"48. Walcott v. People, 17 Mich. 68. 


49. Com. v. Brown, 21 S.E. 357, 
91, Va. 762, 28 R.A. 1105 


50. State v. Pauley, 112 P. 141, 83 
Kan. 456; People ex rel. Broderick v. 
Goldfogle, 211 N.Y.S. 85, 213 App.Div. 
677. [aff 205 N.Y.S. 870, 123. Mise: 
399]. But see People v. Moring, 47 
Barb. (N.Y.) 642 [aff 3 Abb.Dec. 539, 
3 Keyes 374, 4 Transcr.A. 522, 2 Cow. 
1 (holding that the provision applies 
to a tax statute although an amend- 
ment of a former law) ]. 


51. People vy. Home Ins. Co., 92 N. 
Y. 328 [aff 8 S.Ct. 13885, 119 U.S. 129, 
30 L.Ed. 350 (aff 10 S.Ct. 593, 134 D. 
S. 594, 33 L.Ed. 1025, and reh gr 122 
U.S. 636, 30 L.Ed. 1241)]; State v. 
Hauge, 164 N.W. 289, 37 N.D. 583, L. 
R.A.1918A 522. 


52. C. C. Taft Co. v. Alber, 171 N. 
W. 719, 185 Iowa 1069; People vy. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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[ § 27] J. Privileges or Immunities and Class 
Legislation®°—1. In General. The provision in the 
constitution of the United States that “the Citizens 
of each State shall be entitled to all Privileges and 
Immunities of Citizens in the several States,’”’®! pre- 
vents a state from taxing the property of nonresi- 
dents, found within its borders, at a higher rate 
than is imposed on its own citizens, or exacting from 
them higher license or privileges taxes.62 It does 
not, however, entitle citizens of other states to en- 
tire immunity from taxation®* nor to preferential 
treatment as compared with resident citizens,** but 
only protects them against discriminatory. taxa- 
tion,®° and the test of constitutionality is whether 
the burden has been reasonably distributed without 
intentional discrimination against nonresidents.°¢ 
Although there must be justification for apparent 
restrictions against nonresidents,®* this provision 
does not inhibit the legislature from making reason- 
able classifications of persons and things for the 
various purposes of legislation,®’ and hence does not 
prevent a state from classifying property subject 
to taxation by the residence of the owner which is 
substantially different from a classification thereot 
by the citizenship of the owner;®® but the validity 
of a statute imposing different rates of taxation is 
not established by showing that, for certain pur- 
poses, a classification has basis in policy or reason, 
if it denies to citizens of any state privileges and 
immunities that belong to citizens of another state.7° 


Home Ins. Co., 92 N.Y. 328 [aff 8 S.Ct. 63. 


1385, 119 U.S. 129, 30 L.Ed. 350 (aff 10 
S.Ct. 593, 134 U.S. 594, 33 L.Ed. 1025, 
and reh gr 122 U.S. 636, 30 L.Ed. 
1241)]; People v. National F. Ins. 


231 N.Y. 


TAXATION 


Shaffer v. Carter, 40 S.Ct. 221, 
252 U.S. 37, 64 L.Ed. 445; 
rel. Stafford v. Travis, 132 N.B. 
339, Lb) ALL R ts 19) 


64 Shaffer v. Carter, 40 S.Ct. 221, 
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Nor does the provision prevent a state from tax- 
ing all those doing a certain business in the state 


because no residents of the state are engaged in 


such business,’1 or taxing for state purposes only 
stock in a local corporation owned by a nonresident 
and for local purposes only such stock owned by a 
resident,’? or taxing the transfer under the will of 
a nonresident decedent of debts due decedent by 
citizens of the state,”* or taxing the right to sueceed 
to property in the state on the death of a nonresi- 
dent owner,’* or levying an excise on the storage 
of petroleum products imported into the state where 
no such products are produced within the state.7® 
So, too, a state may tax all property within the 
state regardless of the residence or citizenship of 
the owner,’® including property of nonresidents 
brought within the state for sale,” live stock 
brought into the state to be grazed,7® money or 
property of nonresidents employed in business with- 
in the state,7® and stock in local banks owned by 
nonresidents ;°° may levy assessments for public 
improvements on real property within the state 
owned by nonresidents;*! and may tax at the domi- 
cile of the owner within the state all intangible prop- 
erty owned by him,®? including shares of stock in 
foreign corporations,®? and debts due from nonres- 
idents.54 _As corporations are not citizens within 
the meaning of this provision,®® a state may levy 
a higher tax on foreign corporations than on do- 
mestic corporations without violating it.8 But a 
statute imposing a tax payable by a domestic cor- 


tion rests on residence and not on 
citizenship, and, so far as the priy- 
ileges and immunities of citizenship 
are concerned, the constitutional pro- 
vision is not strictly applicable to 
such a statute. Maxwell v. Bugbee, 


People ex 
109, 


Co., 27 Hun (N.Y.) 188; Alderman v. 
Wells, 67 S.B=. 781, 85 S:C. 507, 27 L. 
R.A.(N.S.) 864, 21 Ann.Cas. 193. 


53-59. Westinghausen v. People, 
6 N.W. 641, 44 Mich. 265; Matter of 
McPherson, 10 N.E. 685, 104 N.Y. 306, 
25 Wkly.Dig. 525, 58 Am.R. 502; Peo- 
ple v. Home Ins. Co., 92 N.Y. 328 [aff 
8 S.Ct. 1385, 119 U.S. 129, 30 L.Ed. 350 
(aff 10 S.Ct. 598, 184 U.S. 594, 33 L. 
Ed. 1025), and reh gr 122 U.S. 636, 
30 L.Ed. 1241]; Matter of Atty.-Gen., 
12 N.Y.S. 754, 58 Hun 218; People v. 
Orange County, 27 Barb. 575 [aff 17 
N.Y. 235). : 

60. As applied to income taxes see 
infra § XX. 

As prohibiting exemptions see Con- 
stitutional Law § 833. 


617 “US: Const.> art) °4.'§ 92... See 
also Constitutional Law §§ 824-873. 


62. U.S.—Ward v. Maryland, 12 
Wall. 418, 20 L.Ed. 449; Crandall y. 
Nevada, 6 Wall. 35, 18 L.id. 744, 745; 
Corfield v. Coryell, 6 F.Cas.No. 3,230, 4 
Wash.C.C. 371. 

Ala.—Wiley v. Parmer, 14 Ala. 627. 

Ark.—Scott v. Watkins, 22 Ark. 556. 


Colo.—Smith v. Farr, 104 P. 401, 
46 Colo. 364; Leonard v. Reed, 104 P. 
410, 46 Colo. 307, 183 Am.S.R. 77. 


Ky.—Rash v. Halloway, 82 Ky. 674, 
6 Ky.L. 711; Daniel v. Richmond, 78 
Ky. 542, 1 Ky.L. (abstract) 256. 

La.—McGuire v. Parker, 32 La.Ann. 
832. 

Mass.—Oliver v. Washington Mills, 
11 Allen 268. 

Mo.—State v. North, 27 Mo. 464; 
Crow v. State, 14 Mo. 237. | 

N.H.—State vy. Lancaster, 63 N.H. 
267. 


252 U.S. 37, 64 L.Ed. 445. 
65. Shaffer v. Carter, supra. 


[a] One of rights secured by this 
provision is that of a citizen of one 
state to remove to and carry on busi- 
ness in another, without being sub- 
jected in property or person to taxes 
more onerous than the citizens of 
the latter state are subjected to. 
Shaffer v. Carter, 40 S.Ct. 221, 252 U. 
S. 37, 64 L.Ed. 445. 


66. In re Davison’s Estate, 244 N. 
Y.S. 616, 137 Misc. 852. 


67. People ex rel. Nash v. Lough- 
man, 222 N.Y.S. 96, 220 App.Div. 549 
{rev on other grounds 157 N.E. 894, 
245 N.Y. 649]. 


68. State v. Lawler, 205 N.W. 880, 
53 N.D. 278. 


[a] Statute held not to make un- 
constitutional classification or dis- 
criminatiocn.—In re Caulfield’s Estate, 
242 N.Y.S. 204, 136 Misc. 685. 


69. Enochs v. State, 97 So. 534, 133 
Miss. 107. 

70. Smith v. Loughman, 157 N.E. 
753, 245 N.Y. 486. 


71. Singer Mtg. Co. v. Wright, 33 
Bea27, 

72. State v. Travelers’ Ins. Co., 47 
A. 299, 73 Conn. 255, 57 L.R.A. 481 
[aff 22 S.Ct. 673, 185 U.S. 364, 46 L.Ed. 
949]. 

73. Blackstone v. Miller, 23 S.Ct. 
277, 188 U.S. 189, 47 L.Ed. 439 [aff 64 
N.E. 118, 171 N.Y. 682]. 


74, Maxwell y. Bugbee, 40 S.Ct. 2, 
250 U.S. 525, 63 L.Ed. 1124 [aff 101 
A. 248, 90 N.J.Law 707, and 105 A. 


893, 92 N.J.Law 514 (aff 103 A. 861, 


91 N.J.Law 454)]. 
[a] Difference in method of taxa- 


40 S.Ct. 2, 250 U.S. 525, 63 L.Ed. 1124 
[aff 101 A. 248, 90 N.J.Law 707, and 
105 A, 893, 92'N.J.Law 514 (aff 103 
A, 861, 91 N.J.Law 454)]. 


75. City of West Palm Beach v. 
Amos, 130 So. 710, 100 Fla. 891. 


76. Kelley v. Rhoads, 51 P. 593, 7 
eae 237, 75 Am.S.R. 904,°39 L.R.A. 


77. American Steel & Wire Co. v. 
Speed, 24 S.Ct. 365, 192 U.S. 500, 
48 L.Ed. 538 [aff 75 S.W. 1037, 110 
Tenn. 524, 100 Am.S.R. 814]; People 
v. Coleman, 4 Cal. 46, 60 Am.D. 581. 


78. Kelley v. Rhoads, 51 P. 593, 7 
Bon 237, 39 LRA 594,575 AmrSare 


79. Duer v. Small, 7 F.Cas.No. 4,- 
116, 4 Blatchf. 263, 7 Am.L.Reg. 500, 
17 How, Pre GNX.) 20k: 


80. Duer v. Small, supra; Provi- 
dence Sav. Inst. v. Boston, 101 Mass. 
575, 3 Am.R. 407. 


81. Cribbs v. Benedict, 44 S.W. 707, 
64 Ark. 555. 


82. Kirtland v. Hotchkiss, 100 'U.S. 
491, 25 L.Ed. 558. 


83. Judy v. Beckwith, 114 N.W. 
565, 137 Iowa 24, 15 L.R.A.(N.S.) 142. 


84. Kirtland v. Hotchkiss, 100 U.S. 
491, 25 L.Ed. 558. 


85. See Constitutional Law § 839. 


86. Horn Silver Min. Co. v. New 
York, 12 S.Ct. 403, 143 U.S. 305, 36 
L.Ed. 164; Norfolk, ete., R. Co. v. 
Commonwealth of Pennsylvania, 10 S. 
Ct. 958, 1386 U.S. 114, 34 L.Ed. 394; 
Pembina Consol. Silver Min., ete., Co. 
v. Pennsylvania, 8 S.Ct. 737, 125 U. 
S. 181, 31 L.Ed, 650; Liverpool, etce., 
L., ete., Ins. Co. v. Oliver, 10 Wall. (U. 
S.) 566, 19 L.Ed. 1029; Ducat v. Chi- 
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poration on the stock of nonresident holders only,*” 
on auction sales only when carried on by nonresident 
auctioneers,’* on foreigners in their character as 
foreigners,®® a higher privilege tax on construction 
companies having their chief office outside the state 
than on those having it within the state,°° or a stat- 
ute imposing a transfer tax on property of a non- 
resident decedent without allowing 
which were allowed to residents,®! would be uncon- 
The executors of a resident decedent 
have no standing to raise the contention that a 
statute taxing the succession under the power of 
appointment discriminates against residents.°? 


Tax on vehicles is not void as an abridgment of 
the right of citizens to use the streets;°* nor is a 
tax on vehicles of residents void for failure of the 
statute also to tax vehicles of nonresidents used 


stitutional. 


within the state.°4 


[§ 28] 2. Determination and Charge. 


10 Wall. (U-S.) 410,.19 L. Hd. 
Paul v. Virginia, 8 Wall. (U.S.) 
168, 19 L.Ed. 357; Tatem + v. Wright, 
23 N.J.Law 429. 


87. ‘Union Nat. Bank v. Chicago, 24 
F.Cas.No. 14,374, 3 Biss. 82; Oliver v. 
Washington Mills, 11 Allen (Mass.) 
268. 


88. Daniel v. Richmond, 78 Ky. 
542. 
'39. Lin Sing v. Washburn, 20 Cal. 


534 (tax on Chinese). 


90. Chalker v. Birmingham & N. 
W. Ry. Co., 39 S.Ct. 366, 249 U.S. 522, 
63 L.Ed, 748 [rev sub nom. Wright v. 
Jackson Const. Co., 196 S.W. 488, 138 
Tenn. 145]. 


91. Commonwealth v. Goff’s Ex’r, 
147 S.E. 471, 152 Va. 366; Common- 
wealth vy. Fleet’s Ex’r, 147 S.E. 468, 
152 Va. 353. 


92. In re Davison’s HMstate, 244 N. 
¥.S. 616, 137 Misc. 852. 

93. Kansas City v. Richardson, 90 
Mo.App. 450. 

94. Kersey v, Terre Haute, 68 N. 
E. 1027, 161 Ind. 471. 


95. Redd v. St. Francis County, 17 
Ark. 416. 
96. Cribbs v. Benedict, 44 S.W. 707, 


64 Ark. 555 (holding that provisions 
that an assessment for the construc- 
tion of a ditch shall be a charge on the 
tax books against the lands of non- 
residents and that the assessment 
against resident landowners shall be 
enforced by proceedings in court are 
not repugnant to U. S. Const. art 4 § 
2). 

97. In re Bolens, 1385 N.W. 164, 148 
Wis. 456, L.R.A.1915B 606, Ann.Cas, 
1913A 1147; State v. Frear, 134 N.W. 
673, 148 Wis. 456, L.R.A.1915B 569, 
Ann.Cas.1913A 1147 [error dism 34 S. 
Ct. 272, 231 U.S. 616, 58 L.Ed, 400]. 


98. Gallup v. Schmidt, 22 S.Ct. 162, 
183 U.S. 300, 46 L.Ed. 207. [aff 56 N. 
BH. 443, 154 Ind, 196]. 


99. Sprague v. Fletcher, 37 A. 239, 
69 Vt. 69, 37 L.R.A. 840. 

1. As applied to: 
Exemptions see infra §§ 388, 389. 
Income taxes see infra § XX. 
Inheritance taxes see infra § XXI. 
License fees see Licenses §§ 51-58. 
Poll taxes see XVII. 

Taxes on instruments and convey- 

ances see infra § XIX. 

2. Union Tank Car Co. v. Day, 101 


So. 581, 156 La. 1071; Standard Lum- 
ber Co. v. Pierce, 228 P. 812, 112 Or. 


: TAXATION 


exemptions 


[$§ 27-29 


may provide a special method of valuation for lands 
belonging to nonresidents,?° a:special method of 
charging and enforcing taxes against nonresidents,°° 
or for notice to residents only in imereasing assess- 
ments,®* or assessing omitted property,°* without 
violating the provision relating to privileges and 
immunities of citizens; but cannot restrict to res- 
idents the right to deduct debts from the property 
on which personal taxes are assessed.°® 


[§ 29] K..Equality and Uniformity’—1. Neces- 
sity in Absence of Constitutional Provisions. Al- 
though there is authority to the contrary,’ it has 
been held that there is nothing in the federal con- 
stitution which requires state taxation to be equal, 
uniform, or just,? and in the absence of such a pro- 
vision in the state constitution it is not essential 
to the validity of tax statutes that they. operate 


equally and uniformly,* and in such a case a tax 


The state 


314 (the Fourteenth Amendment to 
the federal constitution is a limita- 
tion on the taxing power of the 
states in that all taxation shall be 
uniform on the same class of sub- 
jects). 


Application of Fourteenth Amend- 
ment of federal constitution in regard 
to “the equal protection of the laws” 
see Constitutional Law §§ 881-889. 


3. Michigan Cent. R. Co. v. Powers, 
26 S.Ct. 459, 201 U.S. 245, 50 L.Hd. 744 
[aff 138 EF. 223]; Merchants’, etc., 
Bank v. Pennsylvania, 17 S.Ct. 829, 
167 U.S. 461, 42 L.Ed. 236; Giozza v. 
Tiernan, 13 S.Ct. 721, 148 U-S. 657, 37 
L.Ed. 599; Memphis Gas-Light Co. v. 
Taxing District, 0 S.Ct. 205, 109 ‘U.S: 
398, 27 L.Ed. 976; Peacock v. Pratt, 


ALR. TT 25, 258! CiCAg 2 4850 Staite ve 
Murphy, 98 A. 348, 90 Conn. 662; 
State v. Travelers’ 


22. 'S.Ct.. 673, 185 U.S 364, 46 Lmd. 
949]; State v. Clement Nat. Bank, 78 
A. 944, 84 Vt. 167, Ann.Cas.1912D 22 
ree 34 S.Ct. 31, 231 U.S. 120, 58 L.Ed. 


[a] Uniformity of duties, imposts, 
and excises.—U. 8S. Const. art 1 § 8 
providing that “all duties, imposts 
and excises shall be uniform through- 
out the United States’ (1) estab- 
lishes the rule only for taxation by 
the federal government, and has no 
application to the taxing powers of a 
state or territorial legislature (Pea- 
cock v. Pratt, 121 F772, 58 C.C.A. 48), 
(2) and the requirement of uniformity 
is not an intrinsic uniformity, but 
merely a geographical one (Brushaber 
Ve sUnion Pac ek. Co. 36 Set i236) 
240 U.S. 1, 60 L.Ed. 498, L.R.A.1917D 
414, Ann.Cas.1917B 718; Rainey v. 
United States,‘34 S.Ct. 429, 232 ‘U.S. 
310, 58 L.Ed. 617 [aff 190 F. 359]; 
United States v. Bennett, 34 S.Ct. 433, 
232 U.S. 299, 58 L.Bd. 612; United 
States v. Billings, 34 S.Ct. 428, 232 
U.S. 289, 58 L.Ed. 608 [aff in part 
USO BN we ieitens Billings v. United 
States, 34 S.Ct. 421, 232 U.S. 261, 58 
L.Ed. 596 [aff 190 F. 359]). 


4 Conn.—State v. Murphy, 98 A. 
343, 90 Conn. 662; State v. Travelers’ 
Ins. Co., 47 A. 299, 78 Conn. 255, 57 L. 
R.A. 481) [aff 22. S.Ct. 673, 185 U.S. 
364, 46 L.Ed. 949]. See Hopkins’ Ap- 
peal, 60 A. 657, 77 Conn. 644 (imposi- 
tion of taxation in such manner that 
those who may feel its ultimate stress 
shall, under all circumstances, bear 
an equal burden, is practically im- 
possible), 


Miss.—Smith v. Aberdeen Corp., 
25 Miss. 458. 

Neb.—Burlington, etc. R. Co. v. 
Lancaster County, 4 Neb. 293. 


law cannot be declared unconstitutional merely be- 


N.Y.—People v. Ronner, 77 N.E. 


1061, 185 N.Y. 285; Genet v. Brook- 
lyn li NB U17, $39 NAY. 2965) (Gordon 
v. Cornes, 47 N.Y. 608; People v. 


Brooklyn, 4 N.Y. 419, 55 Am.D. 266. 


Pa.—Weber v. Reinhard, 73 Pa. 370, 
13 Am.R. 747. 


[a] In Maryland, while the amend- 
ed provision of the constitution omits 
the former requirement that every 
person ought to contribute his pro- 
portion of public taxes according to 
his actual worth, it has been held to 
be implied in the language of the 
amended provision. Susquehanna 
Power Co. v. State Tax Commission, 
reat 29, 159 Ma. 334 [aff 51 S.Ct. 


[b] In Montana, in view of Const. 
art 12 § 3, establishing an artificial 
and arbitrary rule for assessment and 
taxation of. certain mining property 
without. reference to its actual cash 
value, and § 9, recognizing the right 
to provide for a tax on live stock in 
addition to that borne by other prop- 
erty, and the history of the framing 
of the state constitution, the iron- 
clad uniformity rule of general prop- 
erty taxation has been held not to 
prevail. Hilger v. Moore, 182 P. 477, 
56 Mont. 146. 


[ec] In Rhode Island, under a con- 
stitutional provision declaring that 
the burdens of the state ought to be 
fairly distributed among its citizens, 
it has been held that the language 
can hardly ‘be said to impose any re- 
striction on the legislature at all, ex- 
cept what would be imposed by the 
fact of our free institutions, and the 
general principles of constitutional 
law. In re Opinion of the Justices, 83 
A. 3, 84 R.I. 191; Cleveland v. Tripp, 
13 RI. 50; In re Dorrance Street, 
4 RI. 230. 


“{d] In South Dakota, (1) the 
clause requiring taxation to be equal 
and uniform has been held to be ob- 
literated by amended art 11 § 2 em- 
powering the legislature to classify 
property and requiring taxes to be 
uniform on all property of the same 
class and also empowering the legisla- 
ture to tax privileges, franchises and 
licenses, and to impose taxes on in- 
comes and occupations. Commercial 
State Bank of Wagner v. Wilson, 220 
N.W. 152, 53'S.D. 82; Peterson Oil Co. 
v. Frary, 192 N.W. 366, 46 S.D. 258 
[aff 44 S.Ct. 334, 264 U.S. 570, 68 
L.Ed. 854]; Wheelon v. South Dako- 
ta Land Settlement Board, 181 N.W. 
359, 43 S.D. 551, 14 ALR. 1145. (2) 
And under the amended article it has 
been held that the taxation of proper- 
ty on a unit basis is not confined to 
the taxation of corporate property 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 29-31] 


cause it operates unequally, unjustly, or oppressive- 
ly.° However, it has been held that the taxing pow- 
er should always be exercised so as to produce as 
near as possible an equality and uniformity in the 
burdens imposed by taxation,® and that the basic 
principle of taxation is equality,’ and that it is 
the imperative duty of the legislature to see to it 
that the burdens of taxation shall be laid as equally 
as possible upon all classes.§ 


In Canada, it has been held that it is a principle 
of constitutional law, inherent in the power to tax, 
that taxation should be equal and uniform? and 
that the rule of equality and uniformity, whatever 
may be the basis of taxation, is inexorable.!° 


[§ 30] 2. Constitutional Provisions—a. In Gen- 
eral. The constitutions of many of the states con- 
tain the requirements that taxation shall be equal 
and uniform, that all property in the state shall 
be taxed in proportion to its value, that all taxes 
shall be uniform upon the same class of subjects 
within the territorial limits of the authority levy- 
ing the tax, or that the legislature shall provide for 
an equal and uniform rate of assessment and tax- 
ation.1! A constitutional provision requiring a pro- 
portional contribution toward the expenses of gov- 
ernment onty requires that governmental expenses 
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be apportioned equally, and not that the exaction 
levied on the property should be equal, such provi- 
sion not being intended to restrict the state to meth- 
ods of taxation that operate equally on all its in- 
habitants regardless of the variety and measure of 
the advantages derived from its protection and reg- 
uwlation.?? 


Applicable only to tax statutes.1* Of course, a 
constitutional provision providing for uniform tax- 
ation has no application to statutes not relating to 
taxation.14 


[§ 31] b. Meaning of Equality and Uniformity. 
Equality in taxation is accomplished when the bur- 
den of the tax falls equally and impartially on all 
the persons and property subject to it,?° so that no 
higher rate or greater levy in proportion to value is 
imposed on one person or speeies of property than 
on others similarly situated or of like character,!® 
and it is not necessary that the benefits arising 
therefrom should be enjoyed by all the people in 
equal degree, nor that each one of the people should 
participate in each particular benefit.17 HKquality 
of cperation does not mean indiscriminate operation 
on persons merely as such, but on persons accord- 
ing to their relation.!§ 


Uniformity as used in connection with taxation 


(Ewert v. Taylor, 160 N.W. 797, 38 S. 5 


D. 124), and (3) a statute relating to 
the manufacture, sale, and distribu- 
tion of cement has been held not to 
violate the amended clause (in re 
Opinion of the Judges, 180 N.W. 957, 
43 S.D. 648). 


fe] In Philippines uniformity is 
required, but not equality. Churchill 
v. Concepcion, 34 Philippine 969; De 
Villata vy. Stanley, 32 Philippine 541. 


5. State v. Travelers’ Ins. Co., 47 
A. 299, 73 Conn. 255, 57 L.R.A. 481 
[aff 22 S.Ct. 673, 185 U.S. 364, 46 L. 
Ed. 949]; Gordon vy. Cornes, 47 N.Y. 
608; People vy. Brooklyn, 4 N.Y. 419, 
55 Am.D. 266; Weber v. Reinhard, 73 
Pa. 370, 13 Am.R. 747. 


[a] Remedy in such cases must 
be found in an appeal to the justice 
of the legislature and not to the 
courts. Genet v. Brooklyn, 1 N.E. 777, 
99 N.Y. 296; People v. Brooklyn, 4 
N.Y. 419, 55 Am.D. 266. 


6. Smith v. Aberdeen Corp., 25 
Miss. 458. 

7. People v. Ronner, 77 N.E. 1061, 
185 N.Y. 285; Trey Union R. Co. v. 
City of Troy, 238 N.¥.S. 577, 227 App. 
Div. 351 [aff 230 N.Y.S. 653, 132 Misc. 
534, and aff 171 N.E. 798, 253 N.Y. 
597]; In re Cole’s Estate, 253 N.Y.S. 
654, 142 Misc. 18. 

8. State v. Kings County, 26 N.E. 
2725125 N.Y. 312. 

9. Hudson Bay 
Man.T.Wood. 209. 

10. Hudson Bay Co. v. Atty.-Gen., 
supra. 


11. See constitutional provisions, 


12. State y. Clement Nat. Bank, 78 
A. 944, 84 Vt. 167, Ann.Cas.1912D_ 22 
[aff 34 S.Ct. 31, 231 U.S. 120, 58. L.Ed. 
147). 

13. What taxes affected see infra 
§§ 34-37. 

14. Ala.—Alabama State Bridge 
Corporation vy. Smith, 116 So. 695, 217 
TEV IGE Le 

Ky.—Bloxten v. State Highway 
eh ag 8 S.W.(2a) 392, 225 Ky. 


Co. v. Atty.-Gen., 


Mont.—Trumper y. School District 
No. 55 of Musselshell County, 173 P. 
946, 55 Mont. 90. 


Or.—First State Bank of Sutherlin 
v. Kendall Lumber Corporation, 213 
RP. 142, 107 Or. 1;..Miller v.. Henry, 
124 P. 199, 62 Or. 11; Miller v. Henry, 
Boe Peo 62— Or 41 L.R.A.N.S. 


Pa.—Winters v. Koontz, 60 Pa.Su- 
per. 134. 


[a] Tilustrations.—(1) Statute 
providing for teachers’ pensions and 
monthly deductions from their sala- 
ries. Trumper v. School District No. 
55 of Musselshell County, 173 P. 946, 
55 Mont. 90. (2) Statute requiring 
timber landowners to provide fire 
patrol. First State Bank of Sutherlin 
v. Kendall Lumber Corporation, 213 
P. 142, 107 Or. 1. (3) Statutes relat- 
ing to bridge tolls. Alabama State 
Bridge Corporation v. Smith, 116 So. 
695, 217 Ala. 311; Bloxton v. State 
Highway Commission, 8 S.W.(2d) 392, 
225 Ky. 324. (4) Statute releasing a 
county treasurer and his bondsmen 
from liability. Miller v. Henry, 124 
P. 199, 62 Or. 11; Miller v. Henry, 124 
P1197, 62:Or- 441 LiRvACNS: 97. () 
Statute requiring counties to repair 
abandoned turnpike roads. Winters 
v. Koontz, 60 Pa.Super. 134. 


Applicability to burdens, charges, 


‘| or impositions which are not, proper- 


ly speaking, taxes see infra § 34. 


15. Sherlock v. Winnetka, 68 Ill. 
530; MiHer v. Henry, 124 P. 197, 199, 
62 Or. 4, 11, 41 L.R.A.N.S. 97. 


[a], Paxes are said to be equal and 
uniferm (1) when no person or class 
of persons in the territory taxed is 
taxed at a higher rate than others in 
the same district on the same values 
or thing, and when the objects of tax- 
es are the same by whomsoever own- 
ed or whatever they be (Norris v. 
Waco, 57 Tex. 635; Weatherly Inde- 
pendent School Dist. v. Hughes, (Tex. 
Civ.App.) 41 S.W.(2d) 445; Adair v. 
Robinsen, 25 S.W. 734, 6 Tex.Civ.App. 
275), or (2) when the tax reaches and 
bears with the like burden on all the 
property within the taxing district; 
and it bears the like burden when the 
valuation of each parcel is ascertain- 


ed in the same mode—the mode pre- 
scribed by law—and when it is sub- 
ject to the same rate of taxation as 
other property within the district 
(People v. Whyler, 41 Cal. 351 [quot 
Redman y. Weisenheimer, 283 P. 363, 
102 Cal.App. 488]). 


[b] Contribution in proporticn to 
property.—The principle of edauality 
in taxation is cardinal, and requires 
fair and equitable distribution so that 
each taxpayer shall contribute in 
proportion to his property. Shawmut 
Mfg. Co. v. Inhabitants of Benton, 122 
A. 49, 123 Me. 121. 


16. U.S.—Maenhaut vy. New Or- 
Ane ap 16 F.Cas.No. 8,939, 2 Woods 


Md.—Grossfeld vy. Baughman, 129 


‘A. 370, 148 Md. 330. 


'Minn.—Bidwell vy. 
Minn. 78 


te a eat v. Kruttschnitt, 4 Nev. 


Or.—Miller -v. Henry, 124 PP) 197; 
199, 62.Or. 4, 11, 41 L.R.A.N.S. 97. 


Pa.—Com. v. Anderson, 35 A. 632, 
178 (Pa, L701. 


17. Gulf Refining Co. of Louisiana 
v. Phillips, 11 F.(2d) 967 [aff 5 F. 
(2d) 514 (cert den 47 S.Ct. 93, 273 U. 
S. 697, 71 L.Ed. 845)] Gulf Refining 
Co. of Louisiana v. Sandlin, 11 F.(2d) 
967, Laff 5 EF.(2d) 514 (cert den 47 
S.Ct. 93, 273 U.S. 697, 71 L.Hd. 845)]; 
Sawyer v. Gilmore, 83 A. 673, 109 Me. 
169; Essex County v. City of New- 
buryport, 150 N.E. 234, 254 Mass. 232; 
State v. Board of Com’rs of Allen 
County, 177 N.E. 271, 124 OhioSt. 174. 


fa] Direct benefits—An ad valo- 
rem tax to pay for bonds issued for 
séwer system not directly benefiting 
property remote from improvements 
has been held not to violate the re- ~ 
quirement of equality and uniform- 
ity. State v. Board of Com’rs of Allen 
County, 177 N.E. 271, 124 OhioSt. 174. 


18. Magoun v. Illinoigy Trust & 
Savings Bank, 18 S.Ct. 594, 170 U.S. 
283, 42 L.Hd. 1037; State v. Clement 
Nat. Bank, 78 A. 944, 84 Vt. 167, Ann. 
Cas.1912D 22 [aff 34 S.Ct. 31, 231 U.S. 
120, 58 L.Ed. 147]. 
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has no reference to a uniformity of the sum total 
of taxes which a citizen is required to pay'® but 
implies equality in the burden of taxation,?° and 
this equality of burden cannot exist without uni- 
formity in the mode of assessment,?1 as well as in 
Although under some con- 
stitutional provisions it has been held that all tax- 
able property shall be alike subjected to the tax,?* | al. 
under other constitutional provisions it has been 
held that uniformity does not require that all sub- 
jects of taxation be taxed,?* nor taxed alike.** The 


the rate of taxation.?? 


°19 Quinn vy. Hester, 186 S.W. 459, 
135 Tenn. 373; King v. Sullivan Coun- 
“ty, 160 S.W. 847, 128 Tenn. 393. 


20. U.S.—Greene v. Louisville & 
Interurban R. Co., 37 S.Ct. 673, (244 
UiS: 501;° 61 L.Ed. 1280, Ann.Cas. 
1917E 88: Cummings v. Merchants’ 
Nat. Bank, 101 U.S. 158, 25. L.Hd. 903; 
City Ry. Co. v. Beard, 298 F. 448; 
Washington Water Power Co. v. Koo- 
tenai County, 270 F. 369 [mod on 
other grounds 273 F. 524]. 


Ill. Hanover Fire Ins. Co. v. Hard- 
ing, 158 N.E. 849, 327 Ill. 590 [con- 
forming to 47 S.Ct. 179, 272 U.S. 494, 
49 A.L.R. 713]. 


Me.—Shawmut Mfg. Co. v. Inhabi- 
tants of Benton, 122 A. 49, 123 Me. 
121. 


N.H.—State v. U. S., etce., Express 
(Cor 6 OINGEn 21°95 


Ohio.—Columbus 
Hines, 3: OhioSt. 1; 
11 OhioN.P.N.S. 555. 


Tex.—State v. Cage, (Civ.App.) 176 
S.W. 928. 


[a] Dominant idea .of constitu- 
tional provision requiring needed 
revenue to be provided by the levy of 
a tax by valuation, so that every per- 
son and corporation shall pay a tax 
in proportion to the value of his or 
its property, is uniformity of taxa- 
tion. People’s Gaslight & Coke Co. 
v. Stuckart, 121 N.B. 629, 286 Ill. 164. 


[b] Purpose always is that a 
common burden shall be sustained by 
common contribution, regulated by 
some fixed general rule, and appor- 
tioned by the law according to some 
uniform ratio of equality. People v. 
Pes Cent. R. Co., 112 N.E. 700, 273 
Ill. 220. 


21. See infra § 44. 
22. See infra § 49. 


‘23. Redmond y. Tarboro, 10 S.E. 
845, 106 N.C. 122, 7 L.R.A. 539. 


24, State v. Alabama Fuel & Iron 
Co., 66 So. 169, 188 Ala. 487, L.R.A. 
1915A 185, Ann.Cas.1916E 752; Phe- 
nix Assur. Co. v. Montgomery F. 
Dept., 23 So.°843, 117 Ala. 631, 42°L. 
R.A. 468; Western Union Telegraph 
Co. v. State Board of Assessment, 80 
Ala. 273; Sims v. Ahrens, 271 S.W. 
720, 167 Ark. 557; Chicago, ete, R. 
o. v. State, 108 N.W. 557, 128 Wis. 


Exch. Bank vy. 
State v. Sippel, 


[a] Universality.—Uniformity of 
taxation does not mean universality. 
Gallardo ‘v. Porto Rico Ry., Light & 
Wower Co., 18 F.(2d) 918. 


25. Phoenix Assur. Co. v. Mont- 
gomery F. Dept., 23 So. 843, 117 Ala. 
631, 42 L.R.A, 468; Western Union 
Telegraph Co. v. State Board of As- 
sessment, 80 Ala. 273; Sims vy. Ahrens, 
271° S.W. 720,167 Ark. 557. 


26. Ala.—Phoenix Assur. Co. v. 
Montgomery F. Dept., 23 So. 848, 117 
Ala. 631, 42 L.R.A. 468; Western Un- 
ion Telegraph Co. v. State Board of 
Assessment, 80 Ala. 273. 


Ark.—Sims vy. Ahrens, 271 S.W. 720, 
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167 Ark. 557. 


Minn.—State v. Minnesota Farm- 
ers’ Mut. Ins. Co., 176 N.W. 756, 145 
Minn, 231. 


Pa.—In re Harleigh Realty Co., 149 
Aw 653, 299" Paz 385. \ 


_ Philippine.—Churchill v. Concep- 
cion, 34 Philippine 969. 


_ {aj Tustration.—A statute tax- 
ing royalty interests in minerals and 
authorizing the operators to with- 
hold from the royalty interest the 
amount of taxes paid has been held 
not discriminatory, as the act ap- 
plies to all royalty interests in min- 
ing claims. Byrne v. Fulton Oil Co., 
278 P. 514, 85 Mont. 329. 


[b] Substantial uniformity with 
that of other property owners is all 


that is required. Sinclair Refining Co. | 


v. Day, 11 F.(2d) 664. 


[c] Uniformity means that all 
property of the same nature must be 
taxed alike. In re Harleigh Realty 
Co., 149 A. 653, 299 Pa. 385. 


27. U.S.—Western Union Tel. Co. 
v. Norman, 77 F. 13 [app dism 17 S. 
Ct. 1002 mem, 41 L.Ed. 1182 mem]; 
Dundee Mortg., ete., Co. 
DiISts ING. l, 21Sh. TS. 


- Ark.—Pike v. State, 5 Ark. 204. 


Kan.—Hamilton v. Wilson, 59 P. 
1069, 61 Kan. 511, 48 L.R.A. 238; At- 
chison, etc., R. Co. v. Clark, 58 P. 561, 
60 Kan. 831. 


Ky.—Standard Oil Co. v. Com., 82 
S.W. 1020,,119 Ky. 75, 26 Ky.L, 985. 


N.J.—Chancellor of State v. Bliza- 
beth, 45 A. 795, 64 N.J.Law 502. 


N.C.—Redmond v. Tarboro, 10 S.E. 
845, 106 N.C. 122, 7 L.R.A. 539; Wil- 
son v. Charlotte, 74 N.C. 748. 


N.D.—Minneapolis, ete., El. 
Traill County, 82 N.W., 
213, 50 L.R.A. 266. 


Pa.—Juniata Limestone Co. v. Fag- 
ley, 40. A. 977, 187 Pa, 198, 67 Am.S.R. 
579, 42 L.R.A. 442; Ade v. County 
Com’rs, 20 Pa.Co. 672; Pennsylvania 
Coal Co. v. Com., 7 Leg.Gaz. 130, 32 
Leg.Int. 336. 


Wyo.—Kelley v. Rhoads, 51 P. 593, 
be Whee 237, 75 Am.S.R. 904, 39 L.R.A. 


[a] Statutes held invalid.—aA stat- 
ute: (1) Providing for the taxation 
of real and personal property held in 
trust by the court of chancery, but 
not providing for the taxation of like 
property held in trust by other, courts 
in the state. Chancellor of State v. 
Blizabeth, 45 A. 795, 64 N.J.Law 502. 
(2) Providing that mortgages made 
to the chancellor in his official capa- 
city shall be assessed to the beneti- 
ciaries thereof, where it does not in- 
clude mortgages made to other offi- 
cers of the courts and payable to 
beneficiaries. Cox v. Truitt, 31 A. 168, 
57 N.J.Law 635; Shotwell vy. Dalrym- 
ple, 10 A. 386, 49 N.J.Law 530; Dun- 
ham v. Cox, 14 A. 123, 44 N.J.Hq. 273. 
(3) Taxing judgments for money, but 
excepting certain judgments founded 


v. School 


Co. v. 
727, 9 ND. 


[§§ 31-32 


requirement is complied with when the tax is levied 
equally and uniformly-on all subjects of the same 
class and kind,?° and is violated if particular kinds, 
species, or items of property are selected to bear 
the whole burden of the tax, while others, which 
should be equally subject to it, are left untaxed.?* 


[§ 32] c. Operation and Effect?*—(1).In Gener- 

As such constitutional provisions?® are a lim- 
itation on the legislative power to tax,°° and have 
been held to. be mandatory,* statutes relating to 
taxation must comply therewith,?? and a tax law 


on various causes of action. Hamil- 
ton v. Wilson, 59 P. 1069, 61 Kan. 511, 
48 L.R.A. 238. (4) Providing for the 
taxation of mortgages on land lying 
within the bounds of a single county, 
without making provision for mortga- 
ges on land lying in several counties. 
Dundee Mortg., etc., Co. v. School 
Dist) ANoPAy 21 Rew 1s 


[b] Taxing one district in excess 
of others.—A statute requiring mu- 
nicipalities and taxing districts, be- 
fore advertising a bond issue for Sale, 
to first offer the same to the indus- 
trial commission at less than the 
market value is unconstitutional, 
since the fund for the payment of 
such bonds in excess of the premium 
received upon the sale is raised by 
taxation of the particular taxing dis- 
trict, and the amount tg be so raised 
is decreased by the amount of the 
premium, and the attempted authori- 
zation of the commission to purchase 
without the payment of a premium 
amounts to a taxation of that par- 
ticular district in excess of the taxa- 
tion of any other district within the 
state in an amount equal to such 
premium, and violates the uniform 
rule of taxation. State v. Frazine, 
144 N.E. 289, 110 OhioSt. 523. 


28.. Exemptions as affecting equal- 
na and uniformity see infra §§ 388, 


29. See supra § 30. 


so. Saviers v. Smith, 128 N.E. 268, 
101 OhioSt. 132; State v. Hastings, 12 
Wis. 47. . 


[a] Do not constitute restriction 
on the people in the exercise of a re- 
served power relating to a particu- 
lar subject. State v. Hastings, 12 
Wis. 47 (relating to the subject of 
banks and banking). 


31. Camp Phosphate Co. v. Allen, 
81 So. 503, 77 Fla. 341. 


32. Ark.—Cash v. St. Louis South- 
western Ry. Co., 276 S.W. 1008, 169 
Ark. 859. 


Cal.—San Francisco-Oakland Ter- 
minal Rys. v. Johnson, 291 P. 197. 


Colo.—Leonard y. Reed, 104 P. 410, 
46 Colo. 307, 13 Am.S.R. 77. 


Fla.—Hayes v. Walker, 44 So. 747, 
54 Fla. 163. 


Ga.—Penick y. Foster, 58 S.E. 773, 
129 Ga. 217, 12 L.R.A.N.S! 1159, 12 
Ann.Cas, 346. P 


Ill.—People’s Gaslight & Coke Co. 
v. Stuckart, 121 N.&. 629, 286 111. 164; 
People v. Illinois Cent. R. Co., 112 N 
BK. 700, 273 Ill. 220. 


Ind.—Johnson County y. Joh 
89 N.E. 590, 173 Ind. 76. eee ct 


Kan.—Kaiser v. State, 102 P. 454 
80 Kan. 364, 24 L.R.A.N.S. 295. f 


Ky.—W. J. Duncan Coal Co. vy. 
Board of Trustees of Greenville White 
Graded Common Schools, 260 S.w. 
341, 202 Ky. 534; Louisville v. Com. 
121 S.W. 411, 134 Ky. 488, : 


Me.—Spear v. City of Bath, 13 2 
507, 125 Me. 27; In re yaoi ek ee 


For later cases, developments and changes in the law see Annotations, same title and section number, 


-§ 32] 


1 


which violates the prescribed rule of equality and 
uniformity is invalid,’* and equality is as neces- 
sary as uniformity,** although there is sufficient 
difference in the wording of the different provisions 
to account for some lack of uniformity in the de- 
cisions as to what constitutes a violation of their 
requirements.*° A uniform tax must be imposed 
upon all property subject to taxation until a, classi- 
fication of property has been made,*® and the leg- 
islature cannot enact that a privilege or excise tax 
shall be in lieu of, or as a substitute for, an ad 
valorem tax on any species of property.37 How- 
ever, the requirement as to equality and uniformity 
does not apply to every species of taxation,?® and 
does not restrict the legislature to the levying of 
taxes upon property alone.*® While constitutional 
provisions requiring equality and uniformity apply 
to the levy*® or method of imposition of a tax,*! 
they do not limit the legislature in regulating the 
mode of assessment*? or collection of taxes,** nor 
do they apply to the distribution or application of 
the revenue derived,#* and the restriction has also 
been held to relate only to property within the 
state, and neither the statutes of another state, nor 
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the action of its taxing officers, can affect the ques- 
tion.*® Property owner’s residence is not impor- 
tant where tax is laid on land.4® In levying a tax 
a state need not cover the whole field of possible 
taxation*” and need not make close distinetions or 
maintain a precise, scientific uniformity;4® and a 
taxing statute is not invalid because it may be sub- 
ject to technical criticism, or will not work with 
perfect nicety of detail, or because conditions may 
be thought of which would seem to involve differ- 
ences and inequalities,*® nor is a tax statute uncon- 
stitutional because in its practical application it 
may work to the advantage or disadvantage of per- 
sons or corporations organized and doing business, 
although in the same line, in different capacities, 
under other general or special laws;°° and the va- 
lidity of a particular method of taxation depends 
upon the judicial determination of whether the nec- 
essary operation of such legislation -results in an 
unjust discrimination, and not upon the ability of 
courts to indicate some other form of taxation which 
might result in greater equality of burden.®! Such 
constitutional provisions have been held not to re- 
quire the inclusion in a single statute of all provi- 


Justices, 55 A. 827, 97 Me. 595. 


Mass.—Boston Fish Market Corp. 
v. City of Boston, 112 N.H. 616, 224 
Mass. 31; In re Opinion of Justices, 
84 N.E. 499, 195 Mass. 607. 


Mich.—Panfil v. City of Detroit, 224 
N.W. 616, 246 Mich. 149; Stumpf y. 
Storz, 120 N.W. 618, 156 Mich. 228, 
132 Am.S.R. 521, 23 L.R.A.N.S. 152. 


Minn.—State v. Nelson, 119 N.W. 
1058, 107 Minn. 319. 


Miss.—Gulf, ete., R. Co. v. Adams, 
45 So. 91, 90 Miss. 559. 


Mo.—Kansas City v. Whipple, 38 
S.W. 295, 136 Mo. 475, 58 Am.S.R. 657, 
35 L.R.A. 747. 

Mont.—-Hauser v. Miller, 94 P. 197, 
37 Mont. 22. 

Neb.—Scandinavian Mut. 
soc. v. Kearney County, 118 N.W. 333, 
81 Neb. 473; 116 N.W. 155, 81 Neb. 
468. 


N.H.—Wyatt v. State Bd. of Equal- 


‘ization, 70 A. 387, 74 N.H. 552. 


N.J.—Bergen, ete., R. Co. v. State 
Bd. of Assessors, 67 A. 668, 74 N.J. 
Law 742, 

N.C.—Bickett v. State Tax Commis- 
sion, 99 S.E. 415,177 N.C. 433; Atlan- 
tic, etc., R. Co, v. New Bern, 60 S.E. 
925, 147 N.C. 165. 


Ohio.—Saviers v. Smith, 128 N.H. 
269, 101 OhioSt. 132. 


Or.—Hauke v. Ten Brook, 259 P. 
908, 122 Or. 485; 
Foster, 99 P. 286, 53 Or. 124. 


Pa.—Christley v. Butler County, 
37 Pa.Super. 32. 


Porto Rico.—Societe Anonyme De 
Sucreries De Saint Jean v. Caldas, 
12 Porto Rico Fed. 229. 


Tenn.—State yv. Oliver, 35 S.W.(2d) 
396, 162 Tenn. 100; Rhinehart v. 
State, 117 S.W. 508, 121 Tenn. 420, i7 
Ann.Cas. 254. 


Tex.—Lively v. Missouri, etc., R. 
Co., 120 S.W. 852, 102 Tex. 545; Mill- 
hollon v. Stanton Independent School 
Dist., (Civ-App.) 221 S.W. 1109 [rev 
on other grounds (Commn.App.) 231 
S.W. 332]. 

Va.—Gilbert v. County School 
Board of Arlington County, 119 S.E 
264, 187 Va. 109; Commonwealth v. 
United Cigarette Mach. Co., 92 S.E. 
901, 120 Va. 835. 


Yamhill County v. 


Aid As-' 


Wash.—State v. Parmenter, 96 P. 
tae 50 Wash. 164, 19 L.RvA.N.S. 


Wis.—State v. Johnsen, 175 N.W. 
O89 AMOS OWass: $241.85) 7 7 CAN, VT 6 17s 
Strange v. Oconto Land Co., 117 N.W. 
1023, 186 Wis. 516. 


[a] Effect on existing statutes.— 
(1) Although there is authority to 
the contrary (Rankin v: Love, 46 N. 
J.Law 132), (2) it has been held that 
constitutional provisions requiring 
equality and uniformity of taxation 
are not self-executing and do not per 
se repeal existing statutes which do 
not conform to the constitutional re- 
quirement. (Roup’s Case, 81* Pa. 211; 
Lehigh Iron Co. v. Lower Macungie 
Tp.. 81 Pa. 482; Keystone Bridge 
Co’s Appeal, 7 A. 579, 4 Pa.Cas. 409). 


83. Colo.—Leonard v. Reed, 104 P. 
410, 46 Colo. 307, 133 Am.S.R. 77. 


La.—St. Anna’s Asylum v. Parker, 
33 So. 618, 109 La. 592; State v. Mer- 
chants’ Ins. Co., 12: La.Ann, 802: 


Mass.—In re Opinion of Justices, 
84 N.E. 499, 195 Mass. 607; 85 N.E. 
545, 196 Mass. 603. 


Mich.—Pingree vy. Auditor-Gen., 718 


N.W. 1025, 120 Mich. 95, 44 L.R.A. 679. 


Miss.—State v. Tonella, 14 So. 17, 
70 Miss, 701, 22.L,.R.A. 346, 


Mo.—State v. Parker Distilling Co., 
139 S.W. 453, 236 Mo. 219, 237 Mo. 103. 


Nev.—State v. Kruttschnitt, 4 Nev. 
178. z 


Pa.—In re Harleigh Realty Co., 149 
A. 653, 299 Pa. 385; Rooney v. Perry, 
7 Pa.Dist. 373, 20 Pa.Co. 645; Juniata 
Limestone Co. v. Blair County Comrs., 
7 Pa.Dist. 201; Blight’s Estate, 6 Pa. 
Distt 4595 199 Paco, 426 sh Com, hove 
Provident Life, etc., Co.,. 40 Pa.Co. 
380; Tubbs vy. Tioga Tp., 32 Pa.Co. 504; 
Portnondo’s Hst., 20 Pa.Co. 209. ~ 


$.C.—State v. Tucker, 35 S.E. 215, 
56 S.C. 516. 


34 Eminence Distillery Co.  v. 
Henry County Board of Sup’rs, 200 
S.W. 347, 178 Ky. 811 (under constitu- 
tional provisions requiring uniform 
taxation, assessment of property at 
its fair cash value, and that property 


| be taxed in proportion to its value, it 


has been held that taxes must be 


| equal as well as uniform). 


Nelson, 


SS. See Ottawa County v. 
1; Roup’s 


19 Kan. 234, 27 Am.R. 101; 


Case, 81* Pa. 211; Chesapeake, etc., R. 
Co. v. Miller, 19 W.Va. 408 [aff 5 S.Ct. 
813, 114 U.S. 176, 29 L.Ed. 121]. 


36. Raydure v. Board of Sup’rs of 
Bstill County, 209 S.W. 19, 183 Ky. 
84. 


Classification for purposes of taxa- 
tion see infra §§ 58—64. 


7. Raydure v. Board of Sup’rs of 
Bere County, 209 S.W. 19, 183 Ky. 
84. 


33. What taxes affected see infra 
§§ 34-37. 

29. People v. Naglee, 1 Cal. 232, 52 
Am.D, 312; Cincinnati Gas Light, etc., 
Co. v. State, 18 OhioSt. 237; Chicago, 
etc., R. Co. v. State, 108 N.W. 557, 128 
Wis. 553. 


40. State v. Moulton, 189 P. 59, 57 
Mont. 414: Greene County v. Snow 
Hill Ry. Co., 149 S.E. 397,-197 N.C. 
419: Newell v. Green, 86 S.E. 291, 169 
N.C. 462; Miller v. Korns, 140 N.B. 
773, 107 OhioSt. 287; State v. Hast- 
ings, 12 Wis. 47. 


41. Grossfeld v. Baughman, 129 A. 
370, 148 Md. 330. 

42. See infra § 44. 

43. See infra § 50. 

44. See infra § 56. 

45. State v. Nelson, 119 N.W. 1058, 


107 Minn. 319. 


46. Lake Superior Consol. Iron 
Mines v. Lord, 46 S.Ct: 627, 271 U.S. 
577, 70 L.Ed. 10938, affirming decree 
(D,.C.) Royal Mineral Ass’n v. Lord, 
13 F.(2d) 227 (where a statute lays a 
tax on interests in mineral lands from 
which permission has been given to 
extract ores upon payment of royal- 
ties, neither the owner’s residence nor 
the place tixed for payment of the 
royalty is important). 


47. South Carolina Power Co. v. 
South Carolina Tax Commission, 52 
Me C2d)i 615. 

48. Ohio Oil Co. v. Conway, 50 S. 


Ct. 310, 281 U.S. 146, 74 L.Ed. 775 [aff 
34 F.(2d) 47]. 


49. Royal Mineral Ass’n vy. Lord, 
13 F.(2d) 227 [aff 46 S.Ct. 627, 271 U. 
S. 577, 70 L.Ed. 1093]. 


50. Bank of Tustin of J. M. Perry 
&. Co. vi Burdell -Tp:, 150) NSW. 36%, 
184 Mich. 181. 


51. Union Tank Car Co, 
101 So. 581, 156 La, 1071, 


v. Day, 
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sions securing uniformity.52 A statute levying a 
tax may take effect during the year enacted without 
violating the requirement of uniformity, although 
it results in two different levies during the same 
The mere fact that a tax is uniform does 


year.°? 
not necessarily render it valid.°# 


sumption that tax statutes are intended to operate 
uniformly and equally,°® and a liberal construction 
will be indulged to accomplish fair and equal taxa- 
tion of all property within the state.°® 
and reasonable time and due opportunity must be: 
shown to challenge a taxing statute on the grounds 
that it is oppressive and confiscatory.*7 


Additional tax necessitated by delinquency. An 
additional tax imposition necessitated by the neg- 
lect or inability of some taxpayers to pay has been 


held not to constitute a violation 


52. Leser v. Lowenstein, 98 A. 712, 
129 Md. 244; Montana Nat. Bank of 
Billings v. Yellowstone County, 252 P. 
876, 78 Mont. 62 [rev on other grounds 
267 P. 304, 82 Mont. 380, in conform- 
ity to mandate of U. S. Sup. Ct. 48 S. 
Ct. 331, 276 U.S. 499, 72 L.Ed, 673). 


58. State v. Esser, 129 P. 557, 35 
Nev. 429. 


54. In re Harleigh Realty Co., 149 
A. 653, 299 Pa. 385. 


55. Alaska Consol. Canneries v. 
Territory of Alaska, 16 F.(2d) 256. 


56 Feather River Power Co. v. 
State Board of Equalization, 274 P. 
962, 206 Cal. 486; Rixey’s Ex’rs v. 
Commonwealth, 99 S.H. 573, 101 S.EH. 
404, 125 Va. 837 [cert gr Virginia 
Trust Co. v. Commonwealth of Vir- 
ginia, 41 S.Ct. 320, and error dism 41 
S56t322) 255, US: 564,, 65. Td: 786.1. 


_ 57. Warrior Water Co. v. Long, 
117 So. 656, 218 Ala. 125. 


58. Norris v. Montezuma Valley 
Irr. Dist. 248 F. 369, 160 C.C.A. 379 
[rev 240 F. 825 (cert den 39 S.Ct. 10, 
248 U.S. 569, 63 L.Ed. 425)]; Klemm 
v. Davenport, (Fla.) 129 So. 904, 70 
A.L.R. 156; Clark v. Atchison, etc., R. 
Co., 54 P. 930, 8 Kan.App. 733 [mod on 
other grounds 58 P. 477, 60 Kan. 826, 
47 L.R.A. 77 and 58 P. 561, 60 Kan. 
831}; McIntire v. Williamson, (Kan. 
App.) 54 P. 928. 


fa] Bule applicable to special as- 
sessment.—-The liability of a taxpay- 
er to make up a deficiency in a special 
assessment has also been held not to 
violate the constitutional requirement 
of eguality and uniformity. Klemm 
v. Davenport, (Fla.) 129 So. 904, 70 
A.L.R. 156. 


59. People v. Chicago & N. W. Ry. 
Cowl b2nN kup to, noma Th 150. 


60. Washington Water Power Co. 
v. Shoshone County, 270 F. 377. 


Equality and uniformity provision 
as viclated by grant of exemption sce 
infra §§ 388, 389. 


61. See supra this section. 
62. See infra this note. 


[a] National bank deposits.—Pub. 
St. 804-820, imposing a tax on certain 
interesj-bearing national bank de- 
posits to be paid by the depositor, or 
in hieu thereof by the bank on its 
express stipulation, does not require, 
in case of a stipulation by the bank 
to pay the tax, that it shall be appor- 
tioned among the individual de- 
positors, but that the appropriate 
amount of the tax shall be charged 
against their deposits, and is not 
therefore objectionable as authorizing 
the taking of ‘the property of one per- 
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There is a pre- | ity.*° 


Sufficient 


Increased burden caused by exemptions. 
property is exempted from taxation, the increased 
burden thereby cast.on property not exempt must 
be borne ratably and without discrimination.®° 


Particular application of rules. 
stated,*1 as to the operation and effect of consti- 
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ment of equality and uniformity,®* although an 
assessment of the amount of delinquent personal 
property taxes as a loss against the property of 
other taxpayers has been heid to constitute a vio- 
lation of the requirement of equality and uniform- 


Where 


The rules, just 


tutional requirements of equality and uniformity 


of the require- 


son to apply on or pay the tax of an- 
other. State v. Clement Nat. Bank, 
78 A. 944, 84 Vt. 167, Ann.Cas,1912D 
22 [aff 34 S.Ct. 31, 231 U.S. 120, 58 L. 
Ed. 147]. ; 


63. See infra this note. 


[a] Uniform taxation of invest- 
ments in stocks as required by a con- 
stitutional provision has been held 
(1) not to necessarily require taxa- 
tion of the shares or certificates of 
stock (Person v. Board of State Tax 
Com’'rs,2115 JS... 1336, 184) N.E. 499); 
but (2) to leave it to the discretion 
of the legislature to determine wheth- 
er to levy and collect the tax through 
the corporation itself or through the 
individual stockholders (Person v. 
Board of State Tax Com’rs, supra), 
and (3) a statute providing that an 
individual stockholder shall not be 
required to list for taxation his stock 
has been held not invalid in view of 
another statute requiring the corpo- 
ration to report to the ‘tax commis- 
sioner all elements imparting value 
to its capital stock and taxing such 
stock through the corporation (Per- 
son v. Board of State Tax Com’rs, su- 
pra). 

64. See cases infra this note, 


[a] Taxation of state or munici- 
pal property.—(1) Where the state 
hoids land leased for business pur- 
poses, it may tax some and not others 
without violating the constitutional 
provision as to equality; the taxation 
of some of the property tends toward 
a closer approximation to equality of 
taxation than if all were freed from 
such imposts.. Boston Fish Market 
Corp. v. City of Boston, 112 N.E. 616, 
224 Mass. 31. (2) It has also been 
held that the constitutional provision 
is not violated by a statute enabling 
a city to tax some of the property 
held by the city. Stoneman vy. City 
of Boston, 160 N.E. 788, 263 Mass. 255. 


65. [a] Statutes held constitu- 
tional.—(1) In general. In re Auxil- 
iary Hastern Canal Irr. Dist., 207 P. 
614,24 Ariz. 168; In re Opinion of the 
Justices, 93 A. 311, 77 N.H. 611; First 
State Bank of Claremont yv. Smith, 
207 N.W. 467, 49 S.D. 518; Moss v. 
Tazewell County, 72 S.E. 945, 112 Va. 
878; State v. Clausen, 163 P. 744, 95 
Wash. 214; Hope Natural Gas Co. v. 
Hall, 135 S.E. 582, 102 W.Va. 272, [aff 
47 S.Ct, 639; 274 “UNS 284) 119i wae 
1049]. (2) Statute relating to indebt- 
edness of consolidated city. Moore v. 
City of Pittsburgh, 98 A. 1037, 254 Pa. 
185. (3) Statute authorizing the 
transfer of land to the United States. 
State v. Oliver, 35 S.W.(2d) 396, 162 
Tenn. 100. (4) Statute providing that 
no tax shall be levied or collected on 
any assessment of property prior to 


have been applied to taxation of bank deposits,®? 
taxation of corporate stock,®* taxation of property 
owned by the state or a municipality,®* and vari- 
ous other particular taxes.°* There is no inequality, © 


a certain year. Commonwealth v. 
United Cigarette Mach. Co., 92 S.E. 
901, 120 Va. 835. (5) Statute provid- 
ing for tax on gasoline. Common- 
wealth v. Crayton, 15 Pa.Dist.&Co. 
523, (6) Statute directing county 
commissioners to compel prisoners to 
work on streets, highways, etc. State 
v. Stewart, 167 P. 1069, 101 Kan. 564. 
(7) Statute taxing money at interest. 
In re Opinion of the Justices, 79 A. 
31, 76 N.H. 588. (8) Statute relating 
to consolidation of public schools and 
providing for the apportionment of 
taxes. Ehle v. State, 133 N.E. 748, 
191 Ind. 502. (9) Tax equalization 
act. Barnes v. Watson, 98 S.E. 500, 
148 Ga. 822. 


[b] Statutes held unconstitution- 
al—(i) A statute providing that, 
where United States bonds have been 
purchased during the year preceding 
March 1, a sum shall be listed for 
taxation as money on hand March 1, 
computed by dividing the value of the 
bonds by twelve, and multiplying the 
quotient by the number of months of 
the year remaining after deducting 
the time the bonds were owned. 
Western Automobile Ins. Co. v. Lyons, 
240 POai1I 12 Kan, 384: Lantav 
Hanna, 207 P. 767, 111 Kan. 461. (2) 
A tax for enhanced value of dam site 
because of state’s erection of storage 
reservoirs for conserving water and 
for purpose of increasing navigability 
of outlet rivers and streams, as in 
violation of a constitutional provision 
requiring taxes to be apportioned 
equally according to the just value 
thereof. In re Opinions of the Jus- 
tices, 106 A. 865, 118 Me. 5038, 523. 


[c] Porto Rico Organic Act pro- 
viding (1) that the rule of taxation 
in Porto Rico shall be uniform has 
been held to be a geographical test, 
and a tax which applies equally all 
over the island is unobjectionable on 
this ground. Flores Alvarez & Co. v. 
Gallardo, 36 PortoRico 105. (2) Un- 
der this provision, excise tax statutes 
have been held not invalid (Sanchez 
Morales & Co. v. Gallardo, 18 F.(2d) 
550; Porto Rico Tax Appeals, 16 F. 
(2d) 545; Insular Motor Corporation. 
v. Gallardo, 16 F.(2d) 545 [rev on 
other grounds 48 §8.Ct. 23, 275 U.S. 56, 
72 L.Ed. 152]) (3) as discriminating 
against imported articles (Sanchez 
Morales & Co. v. Gallardo, supra); 
and (4) a statute providing that ten 
per cent of the cost of an article be 
added as a reasonable profit in de- 
termining the tax has been held not 
to render the statute invalid (Good- 
year Tire & Rubber Co. y. Gallardo, 
18 F.(2d) 926 [cert den 48 S.Ct. 36, 275 
U.S. 540, 72 L.Ed. 415];. Sanchez 
Morales & Co. v. Gallardo, supra); 
and (5) such excise taxes cannot be 
escaped as bearing too heavily on 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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such as to involve a violation of such a constitu- 
tional requirement, in compelling a citizen to con- 
tribute his proportionate share as a taxpayer for the 
support of an institution for the care of the insane, 
and also to pay for his own maintenance there,**® 
nor in requiring his relatives to pay for such main- 
Statutes taxing property in the hands 
of corporate executors, but not that in the hands 
of individual exeeutors,*’ providing for the taxation 
of the shares of an association in lieu of the taxa- 
tion of the property held in the association,®* or 
providing that certain property shall be taxable for 


tenanee.®* 


‘other dealérs (Sanchez Morales & 
Co. v. Gallardo, supra). 
66. Kaiser v. State, 102 P. 454, 80 
Kan. 364, 24 L.R.A.(N.S.) 295. 
Requiring county to pay cost of 
Ay tote of county’s inmates see infra 


* 67. State v. Bateman, 204 P. 682, 
110 Kan. 546. 


68. In re Dalzell’s Estate, 96 Pa. 
Super. 467. 
69. Burley Tobacco Growers’ Co- 


op. Ass’n v. City of Carrollton, 276 
S.W. 749, 208 Ky. 270. 


| #0. Carbon County Sheep & Cattle 
Co. v. Board of Com’rs of Routt Coun- 
ty, 152 P. 903, 60 Colo. 224; Spaulding 
v. Patterson, 104 P. 413, 46 Colo. 317; 
Leonard v. Reed, 104 P. 410, 46 Colo. 
307, 133 Am.S.R. 77; Gunter v. City 
of Jackson, 94 So. 844, 130 Miss. 637; 
Reed Bros. v. Board of Sup’rs of Lee 
County, 88 So. 504, 126’ Miss. 162; 
eaves v. Smith, 192 P. 615, 58 Mont. 


‘ [a] MXllustration.—(1) A _ statute 
imposing a tax on goods and merchan- 
dise brought into any county subse- 
quent to the Ist day of May in any 
year for temporary lodgment and sale, 
by necessary implication relieves 
goods of a similar character brought 
into the same county at the same 
time from the burden of the tax if 
they. be not placed upon the market, 
and such discrimination robs the law 
of the indispensable requisite that 
taxes shall be uniform (Spaulding v. 
Patterson, 104 P. 413, 46 Colo. 317; 
Leonard v. Reed, 104 P. 410, 46 Colo. 
307, 133 Am.S.R. 77), (2) and if such 
a statute was construed to cover only 
that class of goods usually sold from 
a storeroom, it would be obnoxious to 
the constitutional provision, since all 
chattels not usually sold from a 
storeroom, though brought into the 
county after the 1st day of May and 
placed upon the market would not be 
subject to the tax. (Leonard vy. Reed, 
supra). 

Allowance of deduction for time 
property not within tax district see 
infra § 47. 


71. U.S.—Edye v. Robertson, 5 S. 
Ct. 247, 112 U.S. 580, 28 L.Ed. 798; 
State Railroad Tax Cases, 92 U.S. 
(575, 23 L.Ed. 663; Atchison, T. & S. 
F. Ry. Co. v. Collins, 294 F. 742 [ap- 
peal dism 45 S.Ct. 351, 267 U.S. 609, 69 
L.Ed. 812]. 


Ark.—Hays v. Missouri Pac. R. Co., 
250 S.W. 879, 159 Ark. 101; Board 
of Directors of Crawford County 
‘Levee Dist. v. Crawford County Bank, 
158 S.W. 149, 108 Ark. 419. 


Cal.—People v. Whyler, 41 Cal. 351. 


Colo.—Boyer Bros. v. Board of 
Com’rs of Routt County, 288 P. 408, 


87 Colo. 275; Foster v. Hart Consol. 
Mining Co., 122 P. 48, 52 Colo. 459; 
People v. Henderson, 21 P. 144, 12 
Colo. 369. 


Ill.—People v. Missouri Pac. R. Co., 
134 N.E. 314, 301 Ill. 541; Crozer v. 
People, 69 N.E. 489, 206 Ill. 464. 


‘Mich. 1. 
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a period in which other property is not taxable7® 
have been held to violate the requirement of equal- 
ity and uniformity. 

[§ 33] (2) Absolute or Perfect Equality and 
Uniformity Not Required. 
equality and uniformity in taxation, being impos- 
sible of attainment,’! is not required,?? and so long 
as there is substantial uniformity in the applica- , 
tion of taxing statutes, it has been held that the 
constitutional provisions relating to equality and 
uniformity are not violated.7? While intentional 


Absolute or perfect 


t 
Ind.—Gafill v. Bracken, 145 N.E.}v. Wisconsin Tax Commission, 224 


312, 146 N.E 109, 195 Ind. 551. 


Kan.—Lantz v. Hanna, 207. P. 767, 
111 Kan. 461; Ritchie v. Ahlstedt, 186 
P. 131, 105 Kan. 739; McIntire v. Wil- 
liamson, 54 P. 928, 8 Kan.App. 711. 


Ky.—-Swift Coal & Timber Co. v. 
Board of Tax Sup’rs of Letcher Coun- 
ty, 3 S.W.(2d) 1967, 223 Ky. 461; 
Eminence Distillery Co. v. Henry 
County Board of Sup’rs, 200 S.W. 347, 
178 Ky. 811; Livingston v. City of 
Paducah, 80 Ky, 657. 


Mass.—Cheshire v. Berkshire Coun- 
ty Com’rs, 118 Mass. 386; Com. v. 
People’s Five Cents Savings Bank, 5 
Allen 428. 


Mich.—Newport Mining Co. v. City 
of Ironwood, 152 N.W. 1088, 185 Mich. 
668; Teagan Transp. Co. v. Detroit 
Bd. of Assessors, 102 N.W. 273, 139 


Minn.—State v. Weyerhauser, 71 N. 
W. 265, 68 Minn. 353; Comer v. Fol- 
som, 13 Minn. 219. 


Mont.—Anaconda 
Cow v. Junod, °227 
132. 


Nev.—Virginia v. Chollar-Potosi 
Gold, ete., Min. Co., 2 Nev. 86. 


N.H.—Wyatt v. State Bd. of Equal- 


Mining 
71 Mont. 


Copper 
Prot OO; 


ization, 70 A. 387, 74 N.H. 552; State 
V.) tease ete:, Hxpress, Co.) 60) 0N.H. 
219. 


N.J.—Vanatta v. Runyon, 41 N.J. 


Law 98. 


N.C.—Norfolk Southern R. Co. v. 
Lacy,122,S.E.-763, 187 N.C. 615. 


Or.—Yamhill County v. Foster, 99 
P. 286, 53 Or. 124; Crawford v. Linn 
County, 5 P. 738, 11 Or. 482. 


Pa.—Keator v. Lackawanna Coun- 
ty, 141 A. 37, 292 Pa. 269; Common- 
wealth vy. Philadelphia & R. Coal & 
Iron Co.;,/ 1238 A. 315)'278°> Pa.-338 [Laff 
45 S.Ct. 127, 266 U.S21588, 69" Lid. 
455]; Mineral R. R. & Mining Co. v. 
Northumberland County Com’rs, 78 
A. 991, 229 Pa. 436; Weber v. Reir- 
hard, 73 Pa. 370, 138 Am-.R. 747;. Grim 
v. Weissenberg School Dist., 57 Pa. 
433, 98 Am.D. 237; Kirby v. Shaw, 
19 Pa. 258. 


R.I.—Manufacturers’ Mut. Fire Ins. 
Co. v. Clarke, 103 A. 931, 41 R.I. 277. 


S.D.—Sioux Falls Savings Bank v. 
Minnehaha County, 135 N.W. 689, 29 
S.D. 146, Ann.Cas.1914D 910. 


Tex.—State v. Cage, (Civ.App.) 176 
S.W. 928. 


Utah.—Continental Nat. Bank of 
Salt Lake City v. Naylor, 179 P. 67, 
54 Utah 49. 


Vt.—Allen v. Drew, 44 Vt. 174. 


Wash.—State v. Parmenter, 96 P. 
1047, 50 Wash. 164, 19 L.R.A.(N.S.) 
707: Tekoa v. Reilly, - 91 Bx 769,. 47 
Wash. 202, 13 L.R.A.(N.S.) 901. 


Wis.—Plankinton Packing Co. v. 
Wisconsin Tax Commission, 224 N.W. 
121, 198 Wis. 368; Swift & Co. v. Wis- 
consin Tax Commission, 224 N.W. 124, 
198 Wis. 376; Northern Reduction Co, 


N.W. 124, 198 Wis. 375 [foll Milwau- 
kee Stock Yards Co. v. Wisconsin Tax 
Commission, 224 N.W. 124, 198 Wis. 
374]; Chicago, etc.,_R. Co. v. State, 
108 N.W. 557, 128 Wis. 553. 


“Absolute equality in taxation, 
while a thing to be desired, is not 
to be hoped for, much less expected.” 
Sioux Falls Savings Bank v. Minne- 
haha County, 135 N.W. 689, 29 S.D. 
146, Ann.Cas.1914D 910. 


“Under any system of taxation that 
may be devised ‘an exact equalization 
of the burdens of taxation is unat- 
tainable and eutopian.’ Approximate 
equality being all that is practicable.” 
Livingston v. City of Paducah, 80 Ky. 
657, 659. 

“Under an honest and reasonably 
intelligent administration, inequali- 
ties there will be in great number, 
even within the same taxing unit, and 


son, T. & S. F. Ry. Co. v. Collins, 294 
F. 742, 745 [appeal dism 45 S.Ct. 351, 
267 U.S. 609, 69 L.Wd. 812]. 


72. U.S.—Dundee Mort., etc., Co. 
v. Multnomah County School Dist. No. 
ae OR 


Ark.—Standard Oil Co. v. Brodie, 
239 S.W. 753, 153 Ark. 114. 


Ind.—Gafill v. Bracken, 145 N.E. 
312, 146 N.E. 109, 195 Ind. 551; Ker- 
sey v. City of Terre Haute, 68 N.E. 
1027, 161 Ind. 47%. 


Kan.—Mosby v. Board of Com’rs of 
Greenwood County, 158 P. 657, 98 
Kan. 594; McIntire v. Williamson, 54 
P. 928, 8 Kan.App. 711 ; 


Mich.—Union Steam Pump Sales 
oe v. Deland, 185 N.W. 353, 216 Mich. 


Minn.—State v. Cronkhite, 9 N.W. 
681, 28 Minn. 197; Comer v. Folsom, 
13. Minn. 219. 


Mont.—Anaconda 
Co. v. Junod, 227 
132. 


73. U.S.—Edye v. Robertson, 5 
SCs 247-2112 5 OiS. 58028 ed oS. 


Ark.—Board of Directors of Craw- 
ford County Levee Dist. v. Crawford 
County Bank, 158 S.W. 149, 108 Ark. 
419; Shibley v. Ft. Smith & Van Bur- 
en Dist., 132 S.W. 444, 96 Ark. 410. 


Ky.—Swift Coal & Timber Co..v. 
Board of Tax Sup’rs of Letcher Coun- 
ty, dey SWi.(2E). 2 106.7.) 223° ckoy. 6 4Grle 
Eminence Distillery Co. v. Henry 
Ceunty Board of Sup’rs, 200 S.W. 347, 
178 Ky. 811. 


Minn.—Comer v. Folsom, 13 Minn. 
DiA9. : 


N.H.—Wyatt v. State Bd. of Nquali- 
zation, 70 A. 387, 74 N.H..552. 


Pa.—Commonwealth vy. Philadel- 
phia & R. Coal & Iron Co., 123 A. 315, 
278 Pa. 338 [aff 45 S.Ct. 127, 266 U.S. 
588, 69 L.Ed. 455]; Mineral R. R. & 
Mining Co. v. Northumberland Coun- 
ty Com’rs, 78 A. 991, 229 Pa. 436. 


Wis.—Plankinton Packing Co, v. 
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inequality will invalidate the tax,’* minor inequali- 
ties may exist without offending against the rules 
of equality and uniformity;** and unavoidable in- 
equalities which are due only to inequalities in busi- 
ness conditions and activities are not sufficient to 
The test in all leg- 
‘islative enactments affecting taxation is that their 
aim be toward equality and uniformity, by approxi- 
mation at least,’7 and the courts will not pronounce 
a statute invalid on this ground unless it appears 
that it was framed on a plan or principle not eal- 
culated to produce equality and uniformity,’* or 
that its administration will result in such flagrant 
injustice as to evidence an entire disregard of the 
nor will they inter- 
fere to grant relief except where the inequality is 


render a tax statute invalid.’® 


constitutional requirement ;"° 


Wisconsin Tax Commission, 224 N.W. 
121, 198 Wis. 3868 [foll Swift & Co. v. 
Wisconsin Tax Commission, 224 N.W. 
124, 198 Wis. 376; Northern Reduc- 
tion Co. v. Wisconsin Tax Commis- 
sion, 224 N.W. 124, 198 Wis. 375; Mil- 
waukee Stock Yards Co. v. Wisconsin 
Tax Commission, 224 N.W. 124, 198 
Wis. 374]; Chicago, etc., R. Co. v. 
State, 108 N.W. 557, 128 Wis. 553. 


74. Newport Mining Co. v. City of 
Tronwood, 152 N.W. 1088, 185 Mich. 
668. 


75. Plankinton Packing Co. v. Wis- 
consin Tax Commission, 224 N.W. 
121, 198 Wis. 368 [foll Swift & Co. v. 
Wisconsin Tax Commission, 224 N.W. 
124, 198 Wis. 376; Northern Reduc- 
tion Co. v. Wisconsin Tax Commis- 
sion, 224 N.W. 124, 198 Wis. 375; 
Milwaukee Stock Yards Co. v. Wis- 
consin Tax Commission, 224 N.W. 124, 
198 Wis. 374]. 


76. Sanchez Morales & Co. v. Gal- 
lardo, 18 F.(2d) 550. 


77. Cheshire v. Berkshire County 
Com’rs, 118 Mass. 386. 


738. U.S.—Chamberlain vy. Walter, 
60 F. 788; Dundee Mort., etc., Co. v. 
Multnomah County School Dist. No. 1, 
19-F. 359. 


; SR A ee care v. Temple, 27 Ark. 
02. 


Kan.—MclIntire v. Williamson, 54 
P. 928, 8 Kan.App. 711 


Ky.—Slack v. Maysville, ete., R. Co., 
13 B.Mon. 1. 


Mass.—White v. Gove, 67 N.E. 359, 
183 Mass. 333; Com. v. People’s Five 
Cents Savings Bank, 5 Allen 428. 


Minn.—State v. Hennepin County 
Dist, Ct., 22 N.W. 625, 33 Minn. 235, 


Mont.—Anaconda Copper Mining 
She v. Junod, 227 P. 1001, 71 Mont. 
132. 


Nev.—Virginia v. Chollar-Potosi 
Gold, etc., Min. Co., 2 Nev. 86. 


N.H.—State v. U. S., ete., Express 
0;, 60) INGE. (2/9: 


Wis.—Dean v. Gleason, 16 Wis. 1. 


[a] Inherent difficulty in applying 
law.—If the inequality results from 
the inherent difficulty in applying the 
law, and not from the law itself, the 
court cannot declare the law uncon- 
stitutional. State v..U. S., etc, Hx- 
press Co., 60 N.H. 219. 


79. State v. Hennepin County Dist. 
Ct., 22 N.W. 625, 33 Minn. 235; Ana- 
-conda Copper Mining Co. vy. Junod, 
227 P. 1001, 71 Mont. 132. 


80. Atchison, T. & S. F. Ry: Co. v. 
Collins, 294 F. 742 [appeal dism 45 
S.Ct. 351, 267 U.S. 609, 69 L.Wd, 812). 


81. Atchison, T. & S. F. Ry. Co. v. 
Collins, supra. 
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82. Atchison, T. & S. F. Ry. Co. v. 
Collins, supra. 


83. Income taxes see infra XX. 


Inheritance and succession taxes 
see infra § XXI. 


Poll taxes see infra XVII. 
Tax on litigation see infra § 230. 


8&4, Ariz.mBrown Vv. Electrical 
Dist. No. 2, Pinal County, 223 P. 1068, 
26 Ariz. 1815 


Colo.—Denver v. Knowles, 30 P. 
1041, 17 Colo. 204, 17 L.R.A. 135. 


Fla.— Whitney Wis Hillsborough 
County, 127 So. 486, 99 Fla. 628. 


Ky.—Owensboro v. Sweeney, 111 S. 
W. 364, 129 Ky. 607, 338 Ky.L. 8238, 930, 
13 O-Amn Saks 47%, 18 a RRA CN Ses 18k 5 
Gosnell v. Louisville, 46 S.W. 722, 104 
Ky. 201, 20 Ky.L. 519. 


Miss.—Daily v. Swope, 47 Miss. 
367. 


Ohio.—Hubbard vy. Fitzsimmons, 49 
N.E. 477, 57 OhioSt. 436; Cincinnati 
Gas Light, etc., Co. v. State, 18 Ohio 
St. 23% 


Or.—lLivesay v. De Armond, 284 P. 
166, 1381 Or. 563, 68 A.L.R. 422 [eit 
Cyc]; Pacific Live Stock Co. v. Coch- 
ran, 144 P. 668, 73 Or. 417; King v. 
Portland, 2 Or. 146. 


Tenn.—Rhinehart v. State, 117 S.W. 
508, 121 Tenn: 420, 17 Ann.Cas. 254. 


Tex.—Taylor v. Boyd, 63 Tex. 538. 


Wash.—State v. Clausen, 117 P. 
rere 65 Wash. 156, .87 L.R.A.(N.S.) 


85. Ottawa County v. Nelson, 19 
Kan. 234, 27 Am.R. 101; Cincinnati 
Gas Light, ete., Co. v. State, 18 Ohio 
St. 237. 


86. See infra § 37. 

87. U.S.—Texas Co. v. Brown, 266 
F. 577 [aff 42 S.Ct. 375, 258 U.S. 466, 
66 L.Ed. 721]. 

Kan.—Béebe v. Wells, 15 P. 565, 37 
Kan. 472. 


La.—Wintz v. Girardey, 31 La.Ann. 
381, 383. 

Minn.—Deering v. Peterson, 
W. 568, 75 Minn. 118 


N.H.—In re Opinions of the Justic- 
es; 12,0-AS. 629, 81 NE 5625) ‘TRown of 
Keene v. Town of Roxbury, 126 A. 7, 
Sit UN. E. Ssizy 


N.D.—Bartles Northern Oil Co. v. 
Jackman, 150 N.W. 576, 29 N.D. 236. 


Or.—Livesay v. De*Armond, 284 P. 


77 N. 


166, 131 Or. 568, 68 A.L.R. 422 [cit 
Cyc]; Wright v. Beveridge, 251 P. 
895, 120 Or. 244; Pacific Live Stock 


Co. v. Cochran, 144 P. 668, 73 Or. 417. 


Tenn.—Wilson v. Wilson, 185 S.w. 
718, 184 Tenn. 697. 


[8§ 33-34 


the result of a misapplication of the law,*° or of 
such gross carelessness as to imply fraud,*? or of 
a willful diserimination.*? : 

[§ 34] 3. What Taxes Affected’*—a. In General. 
The requirement of equality and uniformity applies 
only to taxes in the proper sense of the word, lev- 
ied with the object of raising revenue for general 
purposes,*+ and not to such as are of an extraordi- 
nary and exceptional kind,*® or to local assessments 
for improvements levied upon property specially 
benefited thereby,*® or to other burdens, charges, 
or impositions which are not properly speaking tax- 
es;5* although as to the latter proposition there is 
authority to the contrary.§® 
held that such a constitutional provision is to be 
restricted to taxes on property,®® as distinguished 


Wash.—State v. Derbyshire, 140 P. 
540, 79 Wash. 227. 


Wis.—Milwaukee Fire 
Helfenstein, 16 Wis. 136. 


[a] Vendor’s duty on goods sold 
at auction as required by a statute is 
not a tax and does not violate a re- 
quirement as to equality and uniform- 
ity in taxation. Wintz v. Girardey, 
31 La.Ann. 381, 383. 


[b] Fees not taxes.—(1) Fees of 
public officers are not taxes (supra 
§ 5) and statutes regulating or pro» 
viding for their payment are not with- 
in the application of constitutional 
provisions in regard to the equality 
and uniformity of taxation (Miner v. 
Solano County, 26 Cal. 115; Baldwin 
v.. Goldfrank, 31 S.W. 1064, 88 Tex. 
249 [aff 26 S.W. 155, 9 Tex.Civ.App. 
269]; Verges v. Milwaukee County, 
93 N.W. 44, 116 Wis. 191); (2) nor 
do such provisions apply to fees re- 
quired for defraying the expenses of 
executing inspection laws (Cincinnati 
Gas Light, etc., Co. v. State, 18 Ohio 
St. 237), (3) provided the fee is not 
fixed in excess of the cost of inspec- 
tion (Bartles Northern Oil Co. v. 
Jackman, 150 N.W. 576, 29 N.D. 236), 
(4) or to stenographers’ fees (Beebe 
v. Wells, 15 P. 565, 37 Kan. 472), (5) 
or to a divorce proctor’s fees (Wright 
v. Beveridge, 251 P. 895, 120 Or. 244; 
Wilson v. Wilson, 185 S.W. 718, 134 
Tenn. 697) taxed as part of the costs 
in an action. 


Statute imposing penalty for non- 
payment of taxes within time required 
see infra § 54. 


88. Webb v. Baird, 6 Ind. 13 (a 
law requiring gratuitous. services 
from a particular class of persons, 
such as attorneys, in effect imposes a 
tax upon them to that extent and 
therefore violates the constitutional 


Dept. v. 


provisions in regard to equality of - 


taxation). 


89. U.S.—Air-Way Electric Appli- 
ance Corporation v. Archer, 279 F. 
878 [rev on other grounds 45 S.Ct. 
12, 266 U.S. 71, 69 L.Ed. 169]. 


Ala.—Pheenix Assur. Co. v. Mont- 
gomery F. Dept., 23 So. 8438, 117 Ala. 
631, 42 LLR.A. 468. 


Alaska.—Terr. v. Fisheries, 5 Alas- 
ka 325, 336 [quot Cyc]. 


Ariz.—In re Auxiliary Hastern Ca- 
nal Irr. Dist., 207 P. 614, 24 Ariz. 163. 


Ark.—St. Louis Southwestern Ry. 
Co. v. State, 152 S.W. 110, 106 Ari. 
321 [aff 35 S.Ct. 99, 235 U.S. 350, 59 
L.Ed. 265]. 


Oa SH RTIOLY, ohh 48 P. 1012, 
al. ;_ People v. Naglee, 1. 
232, 52, Am.D. 312. . cn, 


Colo.—American Smelting, etc:, Co. 
v. People, 82 P. 531, 34 Colo. 240 [rev 
on other grounds 27 S.Ct. 198, 204 U.S. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


Further, it has been_ 


§§ 34-35] 


from excise taxes,®° or privilege taxes,®9! and as 


distinguished also from exactions 


exercise of the police power rather than that of 


taxation. °®2 


103, 51 L.Ed. 393]. 


ce ee v. McGowan, 59 Ga. 


Ind.—Hart v. Smith, 64 N.E. 661, 
au Ind. 182, 95 Am.S.R. 280, 58 L.R.A. 


Kan.—Beebe v. Wells, 15 P. 565, 37 
Kan. 472. 


Md.—Rohr v. Gray, 30 A. 632, 80 
Md. 274; State v. Philadelphia, ete., R. 
Co., 45 Md. 361, 24 Am.R. 511. 


eh eda Louis v. Spiegel, 75 Mo. 


Mont.—Hilger v. Moore, 182 P. 477, 
56 Mont. 146. - 


Nev.—Ex p. Robinson, 12 Nev. 263, 
28 Am.R. 794. 


N.J.—State v. Richards, 18 A. 582, 
52 N.J.Law 156. 


N.C.—Great Atlantic & Pacific Tea 
Co. v. Maxwell, 154 S.E. 838, 199 N.C. 
433; Clark v. Maxwell, 150 S.E. 190, 


197 N.C. 604 [aff 51 S.Ct. 211, 282 U.S., 


811, 75 L.Ed. 726]. 


-Ohio.—Cincinnati Gas Wight, ete., 
Co. v. State, 18 OhioSt. 237; Baker v. 
. Cincinnati, 11 OhioSt. 534. 


Tenn.—Rhinehart-v. State, 117 S.W. 
508, 121 Tenn. 420, 17 Ann.Cas. 254. 


Tex.—Pullman Palace-Car Co, v. 
State, 64 Tex. 274, 53 Am.R. 758. 


Wash.—State v. Clausen, 117 P. 
eee 65 Wash. 156, 37 L.R.A.(N.S.) 


[a] Provision applies only to di- 
rect tax upon property in order to 
prevent arbitrary taxation from be- 
ing imposed without regard to the 
kind, quality, or value of the property 
taxed. Beebe v. Wells, 15 P. 565, 37 
Kan. 472. 


[b] Premiums assessed on land by 
L. (1919) c 244 § 11, for state hail in- 
surance, are property taxes thereon. 
ae ve Van Camp, 192 N.W. 760, 46 
S.D. - 


[ec] ax on bank stock is property 
tax.—Spokane & Eastern Trust Co. v. 
Spokane County, 126 P. 54, 70 Wash. 
48, Ann.Cas.1914B 641. 


[d] Corporate franchise has been 
held to be property within a constitu- 
tional provision requiring taxes to be 
uniform on the same class of property 
including franchises, within the ter- 
ritorial limits of the authority levying 
the tax (Gamble-Robinson Fruit Co. 
v. Thoresen, 204 N.W. 861, 53 N.D. 
28, 42 A.L.R. 1039), and a_ statute 
levying a tax on the franchise of a 
corporation has been held to be a 
property tax within the meaning of 
a constitutional provision requiring 
the property of corporations and nat- 
ural persons to be similarly taxed, and 
allowing such further license, income, 
and franchise taxes as the legislature 
may deem proper (Commonwealth v. 
Louisville Gas Co., 122 S.W. 164, 1385 
Ky. 324). 


[e] In Massachusetts all property 
taxes, except those on income (see 
infra XX) levied by: the legislature, 
must be proportional. Knights v. 
Treasurer and Receiver General, 130 
N.E. 60, 237 Mass. 493 [aff 43 S.Ct. 1, 
260 U.S. 12, 67 L.Ed. 102]. 


[f{] Workmen’s rehabilitation stat- 
utes.—(1) Although it has been held 
that a statute requiring employers to 
pay a designated sum into the state 
treasury for each fatal compensable 
injury suffered by an_ employee who 
leaves no surviving dependents im- 
poses a tax on property and is, there- 
fore, subject to the constitutional re- 


TAXATION 


imposed in the 


[§ 35] b. License or Occupation Taxes.?* 
constitutional provisions relating to equality and 
uniformity have been held not to require the equal 
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taxation of all occupations or pursuits,®°* nor pre- 


> 
quirements of equality and uniform- 
ity (People v. Yosemite Lumber Co., 
216 P. 39, 191 Cal. 267), (2) it has also 
been held that such a statute does not 
impose a tax on property (Home Ac- 
cident Ins. Co. v. Industrial Commis- 
sion of Arizona, 269 P. 501, 34 Ariz. 
201), (3) and the fact that it is paid 
into the state treasury and held in a 
special fund to provide, in a designat- 
ed manner, for the promotion of the 
vocational rehabilitation of persons 
disabled in industry does not give it 
a tax status different in any degree 
from that of the compensation that 
must be paid directly to employees or 
their dependents (Home Accident Ins. 
Co. v. Industrial Commission of Ari- 
zona, supra). 
Poll taxes see infra XVII. 


Property taxes and business taxes 
Yavin Des eee see infra § 35 note 94 


90. U.S—Bowman y. Continental 
Oil Co., 41 S.Ct. 606, 256 U.S. 642, 65 
L.Ed. 1139; Republic Acceptance Cor- 
poration v. De Land, 275 F. 6382. 


Ala.—Lee vy. State Tax Commission 
of Alabama, 123 So. 6, 219 Ala. 513. 


Ariz.—Gila Meat Co. v. State, 276 
Prod, 85 pAriz. 194: 


Colo.—Altitude Oil Co. v. People, 
202: P. 180, 70 Colo. 452 [error dism 
43 S.Ct. 11, 260 U.S. 693, 67 L.Ed. 467]. 


Kan.—Wheeler v. Weightman, 149 
P. 977, 96 Kan. 50, L.R.A.1916A 846. 


Mass.—Connecticut Mut, L. Ins. Co. 
v. Com., 133 Mass. 161. See also 
American Uniform Co. v. Common- 
wealth, 129 N.E. 622, 237 Mass. 42 
(holding that excises must be rea- 
sonable, and cannot be unjustly dis- 
ecriminatory, arbitrary, whimsical, ir- 
rational, plainly unequal, grossly op- 
pressive, or contrary to common 
right). 


Miss.—Hattiesburg Grocery Co. v. 
Robertson, 88 So. 4, 126 Miss. 34, 25 
A.L.R. 748 [error overr 89 So. 369, 
126 Miss. 655 (error dism 43 S.Ct. 
249, 260 U.S. 710, 67 L.Ed. 475)]. 


Mo.—Massachusetts Bonding & Ins. 
Co. v. Chorn, 201 S.W. 1122, 274 Mo. 
15; Bankers’ Life Co. v. Chorn, 186 
S.Ww. 681. 


Mont.—State v. Alderson, 140 P. 82, 
49 Mont. 29. 


Tenn.—Bank of Commerce & Trust 
Co. v. Senter, 260 S.W. 144, 149 Tenn. 
569. 


‘It is necessary in all such cases 
that the legislature classify the sub- 
jects of such taxation so as to rea- 
sonably distinguish them from each 
other and a uniform tax upon any 
class is all that is required.’ Massa- 
chusetts Bonding & Ins. Co. v. Chorn, 
201 S.W. 1122, 274 Mo. 15. | 


Classification of subjects of taxa- 
tion, see infra §§ 58-64. 


Excise tames generally see infra § 


91. Standard Oil Co. v. Brodie, 239 
S.W. 753, 153 Ark. 114; St. Louis 
Southwestern Ry. Co. v. State, 152 S. 
W. 110, 106 Ark. 321 [aff 35 S.Ct. 99, 
235 U.S. 350, 59 L.Ed. 265]; Barnes v. 
Jones, 103 So. 773, 139 Miss. 675, 43 
A.L.R. 673; Trustees’, Executors’ & 
Securities Ins. Corp. v. Hooton, 157 P. 
293, 53 Okl. 530, L.R.A.1916F 602; 
Bank of Commerce & Trust Co. Vv. 
Senter, 260 S.W. 144, 149 Tenn. 569. 


[a] Tax held not privilege tax.— 
A tax on the right of residents to own 
stock of nonresident corporations has 
been held to be a property tax and not 


a privilege tax. Barnes v. Jones, 103 
So. 773, 139 Miss. 675, 43 A.L.R. 678. 


_ [b],. Tax on gasoline.—A statute 
imposing a tax on gasoline sold for 
the purpose of propelling vehicles has 
been held to be a privilege tax and not 
a property tax and hence not invalid 
as violating the requirement of equal- 
ity and uniformity (Standard Oil Co. 


_v. Brodie, 239 S.W. 7538, 153 Ark. 114), 


but if such a tax is imposed as a 
property tax it would be invalid (In 
re Opinion of the Justices, 121 A. 902, 
123 Me. 573). 


£2. U.S.—Boro v. Phillips County, 
3 F.Cas.No.’1,663, 4 Dill. 216. 


N.C.—Brooks v. Tripp, 47 S.E. 401, 
135 N.C) 2159. 


S.C.—Thomas vy. Moultrieville, 29 S. 
BE. 647, 52 S.C. 181. 


Tenn.—Rhinehart v. State, 117 S.W.° 
508, 121 Tenn. 420, 17 Ann.Cas,. 254. 


Wis.—Milwaukee Fire Dept. v. Hel- 
fenstein, 16 Wis. 136. 


[a] Statute requiring insurance 
agents to pay over a certain percent- 
age of premiums received by them for 
the benefit of the fire department is 
not a tax on the agent or on his occu- 
pation, but a proper exercise of the 
police power, and is not within the 
application of constitutional provi- 
sions in regard to uniformity of taxa- 
tion. Milwaukee Fire Dept. v. Hel- 
fenstein, 16 Wis. 136. 


93. Distinction between license 
reed ne taxes generally see Licenses 


Equality and uniformity applicable 
to license fees see Licenses §§ 51—58._ 


94. U.S.—Republic Acceptance Cor- 
poration v. De Land, 275 F. 632. 


Ala.—Lee vy. State Tax Commission 
of. Alabama, 123 So. 6, 219 Ala. 513; 
Phoenix Assur. Co. v. Montgomery F. 
Dept., 23 So. 8438, 117 Ala. 631, 42 L. 


ee 468; McCaskell v. State, 53 Ala. 
510. : 
Ark.—St. Louis Southwestern Ry. 


Co. v. State, 152 S.W., 110, 106 Ark. 
sat Lae: 35485. Ct 199,23 5.-U. Sins a0 9. 
L.Ed. 265]. 


Aig eacramento v. Crocker, 16 Cal, 


Colo.—American Smelting, ete., Co. 
v. People, 82 P. 531, 34 Colo. 240 [rev 
on other grounds 27 S.Ct. 198, 204 U. 
S. 103, 51 L.Ed. 393]; Parsons v. Peo- 
ple, 76 P. 666, 32 Colo. 221. 


Ga.—Williams v. State, 104 S.E. 408, 
150 Ga. 480; Adams Motor Co. v. 
Cler, 102 S.E. 440, 149 Ga. 818; Cut- 
liff v. Albany, 60 Ga. 597; Decker v. 
McGowan, 59 Ga. 805; Burch v. Sa- 
vannah, 42 Ga. 596. 


Ill.—Braun vy. Chicago, 110 Ill. 186; 
Walker v. Springfield, 94 Ill. 364. 


Ind.—Anderson vy. Kerns Draining 
Coy, .L4cInd. 91995 77 Am. Ds 63: 


Iowa.—Scottish Union, etc., Ins. Co. 
v. Herriott, 80 N.W. 665, 109 Iowa 
606, 77 Am.S.R. 548. 


Kan.—Wheeler v. Weightman, 149 
P. 977, 96 Kan. 50, L.R.A.1916A 846. 


Ky.—Raydure v. Board of Sup’rs 
of Estill County, 209 S.W. 19, 188 Ky. 
84; Hager v. Walker, 107 S.W. 254, 
128 Ky. 1,-32 Ky.L. 748, 129 Am.S.R. 
238, 15 L.R.A.N.S. 195; Schuster v. 
Louisville, 89 S.W. 689, 124 Ky. 189, 
28 Ky.L. 588. 

La.—Walters v. Duke, 31 La.Ann. 
668; New Orleans v. Turpin, 13 La. 
Ann. 56. 
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vent the legislature from taxing some kinds of 
business while leaving others exempt,®® or from elas- 
sifying the different occupations for the purposes of 
taxation,®® but only requires that the burdens of 
taxation shall be imposed equally on all persons pur- 
suing the same avocation in the absence of a valid 
However, the legislature cannot, 


classification.°* 
under pretense of a license fee, 


Me.—State v. Western Union Tel. 
Co., 73 Me. 518. 


Ma.—Applegarth y. State, 42 A. 941, 
89 Md. 140. : 


Mass.—Connecticut Mut. L. Ins. Co. 
v. Com., 133 Mass. 161. 


Mo.—Massachusetts Bonding & Ins. 
Co. v. Chorn, 201 S.W. 1122, 274 Mo. 
15; Bankers’ Life Co. v. Chorn, 186 
S.W. 681. 


Mont.—Equitable Life Assur. Soc. 
of the United States v. Hart, 173 P. 
1062, 55 Mont. 76. 


Nev.—Ex p. Robinson, 12 Ney. 263, 
28 Am.R. 794. 


Pa.—Kittanning Coal Co. v. Com., 
79 Pa. 100; Altoona City v. O’Leary, 
60 Pa.Super. 159. 

SiC Plorida + Cent:, ete., Ri Cowiv. 
Columbia, 32 S.E. 408, 54 S.C. 266; 
State v. Columbia, 6 S.C. 1. 


Tenn.—Rhinehart v. State, 117 S.W. 
508, 121 Tenn. 420, 17 Ann.Cas. 254; 
Adams y. Somerville, 2 Head 363. 


Va.—Slaughter v. Com., 13 Gratt. 
(54 Va.) 767. 

Wash.—State v. Schropfer, 142 P. 
1199, 81 Wash. 699; State v. Jerome, 
141 P. 753, 80 Wash. 261. 


{a] Franchise tax measured by 
value of property does not thereby be- 
come a property tax. Southern Ry. 
Goll ve Watts; 43-S.Ct. 192, 260 FS. 
519, 67 L.Ed. 375. 


[b] Property taxes and business 
taxes distinguished.—(1) A tax im- 
posed on the premium receipts of an 
insurance company is a business tax 
and not a property tax (Mutual Re- 
serve Fund L. Assoc. v. Augusta, 35 
S.E. 71, 109 Ga. 73; Scottish Union, 
etc., Ins. Co, v. Herriott, 80 N.W. 665, 
109 Iowa 606, 77 Am.S.R. 548); (2) 
and the same is true of a tax on the 
gross receipts of a railroad company 
(State v. Philadelphia, etc., R. Co., 45 
Md, 361, 24 Am.R. 511; State v. North- 
ern Cent. R. Co., 44 Md. 131); (3) 
and of a tax on savings banks accord- 
ing to the amount of their deposits 
(State v. Richards, 18 A. 582, 52 N.J. 
Law 156); (4) and of a tax on real 
estate agents (Hager v. Walker, 107 
S.W. 254, 128 Ky. 1, 32 Ky.L. 748, 129 
Am.S!R:. 288, 15, L.R.A.N.S. 195); (5) 
but on the other hand, a license tax 
on the cash value of the stock in trade 
of merchants in the city is a proper- 
ty tax and not an occupation tax 
(Brookfield v. Tooey, 43 S.W. 387, 141 
Mo. 619); (6) and so is a tax on in- 
toxicating liquors, in stock or stored, 
as distinguished from a tax on the 
business of liquor selling (Com. v. 
Taylor, (Ky.) 38 S.W. 10). 


. [ec] In North Carolina (1) it has 
been held that, while the rule of uni- 
formity, prescribed by the constitu- 
tion, applies expressly only to taxes 
on property, the rule is so inherently 
just that taxes on trades, professions, 
and franchises, although not subject 
to the rule, expressly, must be impos- 
ed, levied, and assessed in accordance 
therewith to ‘the end that there shall 
be no unjust or arbitrary discrimina- 
tion (Great Atlantic & Pacific Tea Co. 
v. Maxwell, 154 S.B. 838, 199 N.C. 
433; Clark v. Maxwell, 150 S.B. 190, 
197 N:C. 604 [aff 51 S.Ct. 211, 282 U.S. 


For later cases, 


“N.S. 279; 
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impose unequal 


811, 75 L.Ed. 726]; Great Atlantic & 
Pacific Tea Co. v. Doughton, 144 S.H. 
701, 196 N.C. 145; State v. Williams, 
73 .S.E. 1000, 158 N.C. 610, 40 L.R.A. 
State v. Worth, 21 S.B. 204, 
116 N.C. 1007; Gatlin v. Tarboro, 78 
N.C.. 119); (2) but it has also been 
held, however, that the classification 
of subjects of such taxation, when 
reasonably and not arbitrarily made, 
is not a violation of the rule of uni- 
formity (see infra § 63). 


95. Ala.—Lee v. State Tax Com- 
mission of Alabama, 123 So. 6, 219 
Ala. 513; Phoenix Assur. Co. v. Mont- 
gomery F. Dept., 23 So. 843, 117 Ala. 
631, 42 L.R.A. 468. 


Ga.—Williams vy. State, 104 S.H. 408, 
Be Ga. 480; Cutliff v. Albany, 60 Ga. 


Ill.—Braun v. Chicago, 110 Ill. 186. 


Ky.—Hager v. Walker, 107 S.W. 254, 
128 Ky. 1, 32 Ky... 748, 129 Am.S.R. 
238, 15 -L/R.A.N.S. 195. 


Mass.—Connecticut Mut. L. Ins. Co. 
v. Com., 133 Mass. 161. 


Mont.—Equitable Life Assur. Soc. 
of the Unfted States vy. Hart, 173 P. 
1062, 55 Mont. 76. A 


$.C.—State v. Columbia, 6 S.C. 1. 
96. See infra § 63. 


97. Ala.—Lee v. State Tax Com- 
mission of Alabama, 123 So. 6, 219 
Ala. 513; Phoenix Assur. Co. v. Mont- 
gomery F. Dept., 23 So. $48, 117 Ala. 
631, 42 L.R.A. 468. 


Pegi ara v. Crocker, 16 Cal. 


Ga.—Cutliff v. Albany, 60 Ga. 597. 
Ill.— Braun y. Chicago, 110 Ill. 186. 


Kan.—Wheeler v. Weightman, 149 
P. 977, 96 Kan. 50, L.R.A.1916A 846. 


Ky.—Hager_v. Walker, 107 S.wW. 
254, 128 Ky. 1, 32 Ky.L. 748, 129 Am. 
S.R. 238, 15 L.R.A.N.S. 195. 


La.—Walters v. Duke, 31 La.Ann. 
668; Hodgson vy. New Orleans, 21 La. 
Ann. 301. 


Me.—State v. Western Union Tel. 
Co., 73 Me. 518. 


Mass.—Connecticut Mut. L. Ins. Co. 
v. Com., 133 Mass. 161. 


Mo.—Massachusetts Bonding & Ins. 
Co, v. Chorn, 201 S.W. 1122, 274 Mo. 
15; Bankers’ Life Co. v. Chorn, 186 S. 
ae 681; St. Louis v. Spiegel, 75 Mo. 


Nev.—Ex p. Robinson, 12 Ney. 263, 
28 Am.R. 794. 


Pa.—Kittanning Coal Co, vy. Com., 
79 Pa. 100. 


S8.C.—State vy. Columbia, 6 S.C. 1. 


Tex.—Texas Banking, etc, Co. v. 
State, 42 Tex. 686; Albrecht v, State, 
8. Tex.App. 216, 34 Am.R. 737. 


Va.—Slaughter 13 Gratt. 
(54 Va.) 767. 


Wash.—State v. Schropfer, 142 P, 
1199, 81 Wash. 699; State v. Jerome, 
141 P. 758, 80 Wash, 261, 


[a] In Texas (1) Const. art 8 § 2 
expressly provides that “all occupa- 
tion taxes shall be equal and uniform 


Viel (Come, 


developments and changes in the law see Annotations, same title and section number, 


[§ 36] c. General Municipal Taxes.°® 
stitutional provisions relating to equality and uni- 
formity are ordinarily held not to be restricted to 
state taxes, but to be equally applicable to general 
taxation by cities, counties, and other municipal cor- 
porations for their general purposes,’ although con- 
stitutional provisions declaring that taxation shall 


[$§ 35-36 


The con- 


upon the same class of subjects with- 
in the limits of the authority levying 
the tax,’ and this provision has been 
held to be violated by an ordinance 
imposing a tax on meat vendors where 
there was no intention or effort to en- 
force it against a class designated by 
the place where they did business 
(Hoefling v. San Antonio, 20 S.W. 85, 
85 Tex. 228, 16 L.R.A. 608), (2) but 
not by a statute imposing a tax on 
the gross receipts of railroads, which 
tax applied to all railroads (State v. 
Galveston, ete., R. Co., 97 S.W. 71, 100 
Tex. 153 [rev on other grounds 28 S. 
Ct. 638, 210 U.S. 217, 52 L.Md. 1031]). 


98. Atty.-Gen. v. Winnebago Lake, 
ete., Plank Road Co., 11 Wis. 35. 


99. Constitutional provisions re- 
lating to taxation by municipal cor- 
porations generally see Municipal 
Corporations § 4282. 


Classification of property for pur- 
poses of municipal taxation see infra 
§ 58 note 23 [a]. 


1. Fla.—Ranger Realty Co: v. Mil- 
ler, 136 So. 546; City of Bradenton v. 
Seaboard Air Line Ry. Co., 130 So. 21; 
Graham v. West Tampa, 71 So. 926, 
71 Fla. 605; Meérrell v. City of St. Pe- 
tersburg, 60 So. 349, 64 Fla. 367; Pratt 
es 18. So. “S62; 36) Biase 


Idaho.—Bevis y. Wright, 175 P. 815, 
31 Idaho 676. 


Tll.— Cary v. Pekin, 88 Ill. 154, 30 
Am.R. 543. 


Towa.— Wertz v. City of Ottumwa, 
208 N.W. 511, 201 Iowa 947. 


Ky.—Schuster y. Louisville, 89 S.W. 
689, 124 Ky. 189, 28 Ky.L. 588. 


La.—Cumming v. Rapides Police 
Jury, 9 La.Ann,. 503. 


Miss.——Adams v. Mississippi State 
Bank, 23 So. 395, 75 Miss. 701. 


N.C.—Jones v. 
S.E. 427, 143 N.C. 59; Harper v. New 
Hanover County, 45 S.E. 526, 133 N.C. 
106; Young y. Henderson, 76 N.C. 
420; French vy. Wilmington, 75 N.C. 
477; Carolina Cent. R. Co. v. Wilming- 
tonyie2_ N.C; Te. 


Tenn.—Malone vy. Williams, 103 S. 
W. 798, 118 Tenn. 390, 121 Am.S.R. 
1002; Taylor v. Chandler, 9 Heisk. 
349, 24 Am.R. 308. 


_Tex.—City of Austin vy. Austin Gas- 
Light & Coal Co., 7 S.-W. 200, 69 Tex. 
180; Weatherly Independent School 
Dist. v. Hughes, (Civ.App.) 41 S.W. 
(2a) 445; Garza Land & Cattle Co. v. 
Redwine Independent School Dist., 
(Civ.App.) 282 S.W. 905. 


Va.—Day v. Roberts, 43 S.E. 362, 
101 Va, 248. 


Wis.—Hale v. Kenosha, 29 Wis. 599; 
Weeks v. Milwaukee, 10 Wis. 242. 


{a] Principles established for 
state taxation, pursuant to which mu- 
nicipalities may tax property, have 
been held to mean uniformity and 
equality, just valuation, and similar- 
ity of treatment of the subject of tax- 
ation. Ranger Realty Co. v. Miller, 
(Fla.) 136 So. 546, 


[b] Levying assessment without 
deducting (1) back taxes and city’s 
share of state income tax for previous 


a 
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be equal and uniform throughout the state have been 
held to apply only to taxation for state purposes,” 
or at least to be so applicable in the sense that they 
do not require that every tax shall be assessed 
throughout the entire state,? or prevent the several 
counties or municipalities from levying taxes for 
their own purposes according to their several needs ;* 
and the legislature may authorize each to make its 
own valuation, within its own limits so long as the 
principles of equality and uniformity are preserved 
with respect to persons and property within such 


limits.® 


years from annual appropriation has 
been held not to violate the constitu- 
tional guaranties against dispropor- 
tionate and unreasonable assessinents 
(Dowling v. Board of Assessors of 
City of Boston, (Mass.) 168 N.E. 73), 
(2) nor to require a taxpayer to con- 
tribute more than his share to the ex- 
pense of government (Dowling v. 
Board of Assessors of City of Boston, 
supra). 


[c] Agreement to subdivide land 
in return for exemption from taxes.— 
An agreement between property own- 
ers and a city whereby the property 
owners were to subdivide land into 
streets and lots in return for exemp- 
tion from taxes for ten years has been 
held to violate the requirement of 
equality and uniformity, even if con- 
stituting an agreement on the part of 
the property owners to pay their tax- 
es in advance, in view of the failure 
to show the estimated cost of the im- 
provements and the uncertainty as to 
the assessed value of the property for 
future years. City of Bristol v. Do- 
minion Nat. Bank, 149 S.H. 632, 153 
Marr (8s 


[d] Contract of city with appraisal 
agency held valid—aA resolution of 
the mayor and aldermen of Savannah 
authorizing the mayor to enter into 
a contract with an appraisal agency 
to assist the tax assessors in apprais- 
ing property under the Somers system 
and a contract by the mayor with an 
agency in pursuance’thereof has been 
held not a violation of the constitu- 
tional requirement of uniformity, in- 
asmuch as the contract does not im- 
pose any liability or fix any valuation. 
Tietjen v. City of Savannah, 129 S.E. 
653, 161 Ga. 125. 


{e] In Indiana, under a constitu- 
tional provision declaring that the 
general assembly shall provide by law 
for a uniform and equal rate of as- 
sessment and taxation (1) although it 
has been held that a tax for a state 
purpose must be equal and uniform 
throughout the state, and similarly a 
county tax throughout the county, 
and a township tax throughout the 
township (see infra § 65) (2) it has 
also been held that the constitutional 
provision does not apply to general 
municipal taxes (Hamilton vy. Ft. 
Wayne, 40 Ind. 491; Bank of State of 
Indiana v. New Albany, 11 Ind. 139). 


{f] In Nebraska Const. art 9 § 6 
expressly requires that in the assess- 
ment of taxes for municipal purposes 
such taxes shall be uniform with re- 
spect to persons and property within 
the jurisdiction of the body imposing 
the same, and such provision has been 
held as obligatory on the law-making 
pody and the taxing authorities as the 
section providing that every person 
or corporation shall pay a tax in pro- 
portion to the value of his, her, or its 
property and franchises. State v. 
Savage, 91 N.W. 716, 65 Neb. 714; 
State v. Aitken, 87 N.W. 153, 62 Neb. 
428; Havelock High School Dist. No. 
137 v. Lancaster County, 82 N.W. 380, 
60 Neb. 147, 83 Am.S.R. 525, 49 L.R.A. 
3 
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[§ 37] d. Local Taxes for Local Purposes. As 
the constitutional provisions requiring equality and 
uniformity apply only to taxes, in the proper sense 
of the word, levied with the object of raising reve- 
nue for general purposes,’ they do not prevent local 
taxation for local purposes,® and as special assess- 
ments for local improvements are not, properly 
speaking, taxes,® local assessments for improvements 
levied upon property specially benefited thereby 
need not be equal and uniform,’° and a special as- 
sessment levied only on real property has been held 


not to violate the constitutional requirement of 


2. U.S.—Louisiana v. Pilsbury, 105 
U.S. 278, 26 L.Ed. 1090 [rev 31 “La, 
Ann. 1]. 


shee Sir tier at eh v. State, 13 Ark. 


La,—Yeatman v. Crandall, 11 La. 
Ann. 220; New Orleans Second Mu- 
nicipality v. Duncan, 2 La.Ann. 182. 


Va.—Gilkeson vy. Frederick County 
Justices, 13 Gratt. (54 Va.) 577. 


W.Va.—Douglass v. Harrisville, 9 
W.Va. 162, 27 Am.R. 548. 


3. New Orleans y. Klein, 26 La. 
Ann. 493. 


4. Louisiana v. Pilsbury, 105 U.S. 
278, 26 L.Ed. 1090 [rev 31 La.Ann. 1]; 
New Orleans v. Klein, 26 La.Ann. 493; 
Gilkeson y. Frederick County Jus- 
tices, 13 Gratt. (54 Va.) 577. 


Local taxes for local purposes gen- 
erally see infra § 37. 


5. Pratt v. Jacksonville, 18 So. 
362, 36 Fla. 550; State v. Aitken, 87 
N.W. 153, 62 Neb. 428. 


[a] Municipal authorities may 
prescribe regulations for securing 
equality, uniformity, and just valua- 
tion, the constitutional provisions de- 
claring that the legislature shall pre- 
scribe such regulations as shall se- 
cure a just valuation of all property 
not applying to municipal taxation. 
Pratt v. Jacksonville, 18 So. 362, 36 
Fla. 550. ’ 


6. Equality and uniformity be- 
tween different localities see infra § 
65. 


7. See supra § 34. 

8. U.S.—Louisiana v. Pilsbury, 105 
U.S. 278, 26, E.hMd. 441090 tirev S81 Tat 
Ann. 1]; Boro v. Phillips County, 3 


F.Cas.No. 1,668, 4 Dill. 216. 
Cal.—People v. Burr, 13 Cal. 343. 


Ind.—Anderson vy. Kerns Draining 
Cov V4" Ind £993) C7 Am:D? 63. 


La.—Missouri, ete.,° Trust Co. vy. 
Smart, 25 So. 4438, 51 La.Ann. 416; 
New Orleans v. Klein, 26 La.Ann. 493; 
Richardson v. Morgan, 16, La.Ann. 
429; Wallace v. Shelton, 14 La.Ann. 
498; Yeatman v. Crandall, 11 La.Ann. 
220; Oakey v. New Orleans, 1 La. 1. 


Mich.—Motz v. Detroit, 18 Mich. 
495. 


Miss.—Turner vy. Cochran, 42 So. 
876, 89 Miss. 206; Chrisman v. Brook- 
haven, 12 So. 458, 70 Miss. 477; Vas- 
ser v. George, 47 Miss. 713; Daily v. 
Swope, 47 Miss. 3867; Williams v. 
Cammack, 27 Miss. 209, 61 Am.D. 508. 


N.H.—Gooch v. Exeter, 48 A. 1100, 
70 N.H. 413, 85 Am.S.R. 637. 


N.J.—Herrman v. Guttenberg, 43 A. 


703, 62 N.J.Law 605 [aff 44 A. 758, 
63 N.J.Law 616]. 
N.C.—Busbee y. Wake County, 93 


N.C. 143; Cain v. Davie County, 8€ N. 
CONEY, 


Ohio.—State v. Henry County, 41 
OhioSt. 423; Bowles v. State, 37 Ohio 


St. 35. 


Tenn.—Quinn v. Hester, 
459, 185 Tenn. 373 [cit Cyc]. 


Va.—Gilkeson y. Frederick County 
Justices, 138 Gratt. (54 Va.) 577. 


_W. Va.—Douglass v. Harrisville, 9 
W.Va. 162, 27 Am.R. 548 


Wis.—Jensen v. Polk County, 2 N. 
W. 320, 47 Wis. 298. 


9. See Municipal Corporations § 
2807. 


10. Ariz.—Brown Vv. Electrical 
Dist. No. 2, Pinal County, 223 P. 1068, 
26 Ariz. 181; In re Auxiliary Eastern 
eRe irrieDist., 20% ies -61455274 Amz 


Colo.—People v. Lee, 213 P. 583, 72 


186 S.W. 


Colo. 598; Milheim v. Moffat Tunnel 
Improvement Dist., 211 P. 649, 72 
Colo. 268. 


Fla.—Lainhart v. Catts, 75 So. 47, 
73 Fla. 735. 


Miss.—Daily vy. Swope, 47 Miss. 367. 


Mo.—Wilson y. Washington Coun- 
ty,-247 S.W. 185. 


Or.—Northern Pac. Ry. Co.-v. John 
“et frre) Dist 9211 Priel 06m Or 


Utah.—State v. Corinne Drainage 
Dist. of Box Elder County, 156 P. 921, 
48 Utah 1. 


Wash.—State v. Bartlett, 192 P. 945, 
112 Wash. 299. 


[a] Assessments must correspond 
with special benefits in theory, at 
least, or they are invalid. State v. 
Bartlett, 192 P. 945, 112 Wash, 299. 


[b] Special assessment on parcel 
of land must bear just proportion 
to that imposed upon all other par- 
cels similarly situated and included 
within the specially assessed area. 
Whitney v. Hillsborough County, 127 
So. 486, 99 Fla. 628; Lainhart v. Catts, 
715 So. 47, 73 Fla. 735. 


[c] Classification according to 
zones.—The legislature may _ divide 
the lands in an improvement district 
into classes or zones for the purpose 
of apportioning such charges in pro- 
portion to the special benefits which 
such land will receive from the pro- 


‘ 


posed improvements. Lainhart v. 
Catts, 75 So. 47, 73 Fla. 735. 
[d] Distinction must be observed 


between what are properly local as- 
sessments on property in the im- 
mediate vicinity of an improvement 
and specially benefited thereby and 
what are merely local taxes tor local 
purposes, and if the imposition is not 
properly an assessment but is a tax, 


the constitutional requirements of 
equality and uniformity apply. 
Smith v. Farrelly, 52 Cal. 77; Hale v. 


Kenosha, 29 Wis. 599. 


Requirement of equality and uni- 
formity as applicable to local assess- 
ments for improvements levied on 
property specially benefited in mu- 
nicipal corporations see Municipal 
Corporations § 2820. 
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equality and uniformity.1* 


[§ 38] 4. What Constitutes Lack of Equality and 
Uniformity—a. Discrimination between Realty and 
Personalty.12 In the absence of constitutional pro- 
visions requiring equality and uniformity it has been 
held that the tax shall be uniform only on those 
kinds or classes of property selected to bear its 
burden, and that it may be imposed on realty alone 
or on personalty alone.1? The fact that a personal 
property tax assessment did not specifically iden- 
tify the property assessed has been held not to 
render it invalid as a discrimination against owners 
of real property;!* nor does the objection that a 
large number of persons were assessed for personal 
property to enable them to vote show that the as- 
sessment is illegal in that the assessment on person- 
alty was not likely to be collected, where the tax 
had to be paid in order to acquire the right to vote.*® 


Difference in date or mode of assessment.1° It 
has been held that there is no illegal discrimination 
in providing that personal property shall be assessed 
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taxing realty of national yanks different from their 
other property.+§ s F 


Different ratio of valuation. In the absence of 
constitutional provisions requiring equality and un- 
iformity, it has been held that an assessment of 
realty and personalty at a different ratio of valua- 
tion is not invalid.?® 


Under constitutional provisions requiring all prop- 
erty to be taxed by a uniform rule or that all prop- 
erty taxes shall be proportional and reasonable, it 
has been held that there can be no discrimination 
between real and personal property and that a tax 
levied on either class alone is invalid.?° 


[§ 39] b. Discrimination between Residents and 
Nonresidents.21_ The federal constitutional provi- 
sion securing to the citizens of each state all the 
privileges and immunities of citizens in the several 
states forbids the states from discriminating be- 
tween residents and nonresidents in matters of tax- 
ation;22 and the same result is also held to follow 
from the state constitutional provisions requiring 


at one time and that real property shall be assessed 
at a different time,!7 or in providing a method for 


11. Gallardo v. Porto Rico Ry., 
Light & Power Co., 18 F.(2d) 918; 
Milheim v. Moffat Tunnel Improve- 
ment Dist., 211 P.-.649, 72 Colo. 268; 
Denver. City v. Knowles, 30 P. 1041, 
17 Colo. 204, 17 L.R.A. 135, 


Discrimination between realty and 
personalty generally see infra § 38. 


12. Effect of classification see in- 
fra §§ 58-64. 


Levy of special assessment only on 
real property not a violation of re- 
quirement of equality and uniformity 
See supra § 37. 


13. Louisiana v. Pilsbury, 105 U. 
S. 278, 26 L.Ed. 1090 [rev 31 La.Ann. 
1];. Harris v. ‘Vannier, 42..N.W.) 31, 
GeDak: 186,032 RUA, 7135 Oubre:’ “vs 
Donaldsonville, 33 La.Ann. 386; Chan- 
cellor v. Elizabeth, 47 A. 454, 65 N.J. 
Law 479 [aff 52 A. 1130, 66 N.J.Law 
687, 688]. 


[a] In dividing county or township 
the legislacure may relieve the per- 
sonal property of the detached ter- 
ritory from liability for the previous 
debts of the county or township while 
continuing the liability of real prop- 
erty. Ottawa County v. Nelson, 19 
Kan. 234, 27 Am.R. 101. 


14. Greenough y. Board of Can- 
vassers and Registration of Paw- 
tucket, 82 A. 406, 33 R.I. 559. 


15. Greenough v. Board of Can- 
vassers and Registration of Paw- 
tucket, supra. 


16. Difference in date of assess- 
ment of property generally as violat- 
ing requirement of equality and uni- 
formity see infra § 44. 


17. State v. Cage, (Tex.Civ.App.) 
176 S.W. 928; Wisconsin Cent. R. Co. 
v. Lincoln County, 15 N.W. 121, 57 
Wis. 137. 


18. Commercial Trust Co. of New 
Jersey v. Hudson County Board of 
Taxation, 92 A. 263, 86 N.J.Law 424 
[aff 92 A. 799, 87 N.J.Law 179]. 


19. Mercantile Nat. Bank v. New 
Work, 64 -N.B. (756,172 N.Y. 36. 


20. U.S.—Gilman v. Sheboygan, 2 
Black 510, 17 L.Ed. 305. 


Ga.—vVerdery v. Summerville, 2 S. 
BH. 213, 82. Ga,1388. 


me v. Belleville, 59 Il. 


5 Ind.—Bright v. McCullough, 27 Ind. 
28. 


Md.—Wells v. Hyattsville, 26 A. 357, 
77 Md. 125, 20 L.R.A. 89. 


Mass.—In re Opinion of Justices, 94 
N.E. 10438, 208 Mass. 616. 


Minn.—Drew v. Tifft, 81 N.W. 839, 
A speci 175, 47 L.R.A. 525, 79 Am.S. 
. 446, 


Mont.—Stoner v. Timmons, 196 P. 
519,,59 Mont. 158. 


Nev.—State v. Gracey, 11 Nev. 223. 


N.C.—Harper v. New Hanover Coun- 
ty, 45 S.E. 526, 133 N.C. 106; London 
v. Wilmington, 78 N.C. 109; Cobb v. 
Elizabeth City, 75 N.C. 1. 


[a] No realty taxable.—A statute 
providing for the taxation of personal 
property alone in a district where 
there is no real estate subject to 
taxation is not in conflict with the 
constitutional provision. Gay. . Vi 
Thomas, 46 P. 578, 5 Okl. 1 [rev on 
other grounds 18 S.Ct. 340, 169 U.S. 
264, 42 L.Ed. 740]. 


[b] Taxation of omitted property. 
—The legislature has power to pro- 
vide for the taxation of real property 
which has escaped taxation in previ- 
ous years, without also providing for 
the taxation of personal property of 
that class. Winona, etc., Land Co. v. 
Minnesota, 16 S.Ct. 88, 159 U.S. 526, 
40 L.Ed. 247. 


[c] Defense of overvaluation.—A 
statute granting to a property owner 
the defense of overvaluation in real 
estate tax assessments has been held 
not unconstitutional because’ the 
same defense was not extended to 
personal property assessments where 
substantially the same defense is giv- 
en by another statute. In re Koochi- 
ching County Taxes, 177 N.W. 940, 146 
Minn. 87, 


{d] Statute held unconstitutional. 
—A statute creating a tax district of 
the entire state for state taxation, to 
raise therein revenues, by a state tax 
levied uniformly throughout the dis- 
trict on all personal property subject 
to local assessment, at the average 
rate at which real estate was taxed 
locally throughout the state in the, 
year preceding, etc, exempting all 
realty from state taxation and all 
personalty from local assessment, is 
invalid, as proposing disproportional 


equality and uniformity in taxation.?* 


However, a 


taxation, in violation of the constitu- 
tion. In re Opinion of Justices, 94 
N.E. 1043, 208 Mass. 616. 


21. Effect of classification see in- 
fra §§ 58-64. 


22. See supra §§ 27, 28. 


23. Ark.—White River Lumber Co. 
v. Elliott, 226 S.W. 164, 146 Ark. 551; 
ee v. St. Francis County, 17 Ark. 


Colo.—Leonard v. Reed, 104 
46 Colo. 307, 1383 Am.S.R. 77. 


Ga.—Mutual Reserve Fund L. As- 
soc. v. Augusta, 35 S.E. 715-109 Ga. 73. 
See also Jones v. Columbus, 25 Ga. 
610 (where objection to tax on ground 
of inequality and nonuniformity was 
not raised). 


Ind.—Buck v. Beach, 71 N.E. 963, 
164 Ind. 37, 108 Am.S.R. 272 [rev on 
other grounds 27 S.Ct. 712, 206 U.S. 
392, 51 L.Ed. 1106]. 


Kan.—In re Page, 58 P..478, 60 Kan. 
842, 47 L.R.A. 68; Marion, ete., R. Co. 
v. Champlin, 16 P. 222, 37 Kan. 682. 


Ky.—Raydure v. Board of Sup’rs of 
Estill County, 209 S.W. 19, 183 Ky. 84. 


Pi ei pig Succession, 18 La.Ann. 


Mass.—Provident Sav. Inst. v. Bos- 
ton, 101 Mass. 575, 8 Am.R. 407. 


Neb.—State v. Poynter, 81 
431, 59 Neb. 417. 


WES rst v. Charleston, 29 S.C.L. 


P. 410, 


ING 


Tenn.—Nashville 
Coldw. 554. 


{a] Same species or class of prop- 
erty, wherever’ situated in the state 
and whether it be owned by residents 
or nonresidents, must be subjected to 
the same rate of taxation. Raydure 
v. Board of Sup’rs of Estill County, - 
209 S.W. 19, 1838 Ky. 84. 


_ (b] Nonresident ancillary admin- 
istrators.—Under Const. art 10 § 3, 
requiring uniformity of taxation on 
the same class of subjects, the prop- 
erty of a deceased nonresident can- 
not be taxed in the county wherein 
ancillary administration was had, 
where the ancillary administrators 
were nonresidents of that county, 
for under Rev. St. (1909) §§ 11,3387, 
11,355, school taxes could not be im- 
posed on the property within such 


Vv. Althorp teh 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 39-40] 


Statute imposing a tax on foreign, commercial mo- 
tor vehicles has been held not to violate the consti- 
tutional provision;?* nor does a statute providing 
a different method for listing for taxation the prop- 
erty of nonresident owners from that provided for 
the listing of property of resident owners;2> but a 
statute providing for a tax on eattle driven into 
the state for grazing purposes during a portion of 
the year is invalid if it is imposed on the property 
of nonresidents alone or at a higher rate than on 
the cattle of resident owners.2® 


Difference in date of assessment.?7 A statute reg- 
ulating the assessment and taxation of property be- 
longing to nonresidents has been held not uncon- 
stitutional in providing for the assessment of the 
property of residents at one time and that of non- 
residents at another time.?§ 


In Canada it has been held that a tax of a.certain 
sum on lands belonging to residents and of five times 
as much on lands of nonresidents is invalid, as vio- 
lating the fundamental principle of equality in taxa- 
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* 


quirement of equality and uniformity, there cannot 
be any diserimination as to the rate of taxation on 
property owned by corporations and that owned by 
individuals.*1 But this rule is not violated by im- 
posing a special franchise tax on corporations,?2 or 
by laying special duties on them in the exercise of 
the police power, when their operations affect the 
general public.23 A statute providing for collection 
of back taxes from corporations has been held not 
unconstitutional.?4 


Tax in lieu of other taxes. Taxation of a corpo- 
ration at a rate equal in amount to all other taxes 
and in lieu of them has been held not to violate the 
requirement of equality and uniformity;?*® and it 
has been held that a gross earnings tax levied in lieu 
of all other taxes, although not an exact equivalent 
of the ad valorem tax imposed on other property, is 
not invalid,?® although in some jurisdictions stat- 
utes imposing a gross earnings tax on certain cor- 
porations and exempting them from the payment 
of all other taxes have been held to violate the re- 


tion.?9 


[§ 40] ¢. Discrimination between Individuals and 


Corporations?°—(1) In General. 


county. State ex rel. Hickman v. 
Lewis, 165 S.W. 319, 256 Mo. 98. 


[c] Statutes held constitutional.— 
(1) A statute exempting from taxa- 
tion property of residents of the state 
actually and permanently invested in 
business in another state, but making 
property of a nonresident permanent- 
ly kept within the state taxable, has 
been held not to create a discrimina- 
tion in favor of residents. Buck v. 
Beach, 71 N.E. 963, 164 Ind. 37, 108 
Am.S.R. 272 [rev on -other grounds 
27 -S:Ct./5712>. 206 -U:S. 392, 52- L.Ed. 
1106]. (2) The state tax imposed 
by Act No. 109 (Extra Sess. [1921] § 
5), on rolling stock of* nondomiciled 
owners, being based on general aver- 
age of local taxes imposed on _ like 
kinds of property, has been held not 
violative of a constitutional provision 
requiring taxes to be uniform on the 
same class of subjects throughout the 
territorial limits of the levying au- 
thority. Union Tank Car Co. v. Day, 
LOMMSoeo Si tbGs lua: LOM 


[d] Statute held unconstitutional. 
—<A statute providing for a road tax 
of ten cents per acre on the land of 
nonresidents when no such tax is im- 
posed on residents is discriminatory 
and unconstitutional. White River 
Lumber Co. v. Elliott, 226 S.W. 164, 
146 Ark. 551. 

24. State v. Oligney, 202 N.W. 893, 
162 Minn. 302. 

25. Raydure v. Board of Sup’rs of 
Estill County, 209 S.W. 19, 183 Ky. 84. 

26. Ariz.—Smith v. Mahoney, 197 
P. 704, 22 Ariz. 342. 

-Colo.—Kiowa County Com’rs 
Dunn, 40 P. 357; 21 Colo. 185. 

Kan.—Graham v. Chautauqua Coun- 
ty, 2 P. 549, 31 Kan. 473. 

Okl.—Farris v. Henderson, 
380, 1 Okl. 384. 

Or.—Reser v. Umatilla County, 86 
P. 595, 48 Or. 326, 120 Am.S.R. 815. 

Wyo.—Kelley v. Rhoades, 51 P. 593, 
7 Wyo. 237, 75 Am.S.R. 904, 39 L.R.A. 
594. y 

27. Difference in date of assess- 
ment of property generally as violat- 
ing requirement of equality and uni- 
formity see infra § 44. 

28. Nelson Lumber Co. v. Loraine, 
22 F. 54, 


Vv. 


SRE H 


quirement of equality and uniformity.** 


Under the re- 


29. Hudson Bay Co. v. Atty.-Gen., 
Man. t. Wood 209. 


30. Effect of classification see in- 
fra §§ 58-64. 


31. U.S.—Greene v. Louisville & I. 
Ri Co. 380" S:6t.. 673, 244 Wis. £9955 61 
L.Ed. 1280, Ann.Cas.1917E 88; Munn 
ae Des Moines Nat., Bank, 18 F.(2d) 
269. 


Ala.—Mobile v. Stonewall Ins. Co., 
53 Ala. 570. 


Iowa.—Davenport v. Chicago, etc., 
R. Co., 38 Iowa 633. 


Kan.—Atchison, ete, R. Co. 
Howe, 5 P. 397, 32 Kan. 737. 


Ky.—Trustees of Graded Free Col- 
ored Common Schools of City of May- 
field v. Trustees of Graded Free White 
Common Schools of City of Mayfield, 
203 S.W. 520, 204 S.W. 86, 180 Ky. 574, 
181 Ky. 303; Vanceburg, etc., Turn- 
pike Road Co. v. Maysville, etc., R. 
Co., 77 S.W. 1118, 117 Ky. 275, 25 Ky. 
L. 1404. 


Mada.—State v. Cumberland, etc., R. 
Co., 40 Md. 22. 


Minn.—State. v. Canda Cattle Car 
Co., 89 N.W. 66, 85 Minn. 457. 


N.J.—Central R. Co. v.' State Bd. 
of Assessors, 2 A. 789, 48 N.J.Law 1, 
57 Am.R. 516. 


Or.—Kiernan v. Norblad, 292 P. 821; 
Redfield v. Fisher, 292 P. 813, 295 P. 
461. 


Vv. 


Tex.—Lively v. Missouri, ete., R. 
Co., 120 S.W. 852, 102 Tex. 545. 
Va.—Shenandoah Vali RY \Co..-v. 


Clarke County, 78 Va. 269. 


W.Va.—Franklin Ins. Co. v. State, 
5 W.Va. 349. 


’ 
Wis.—Chicago, ete., R. Co. v. State, 
108 N.W. 557, 128 Wis. 553. See State 
v. Hastings, 12 Wis. 47. 


See Fox v. Com’rs, 1 Pa.Co. 197 (the 
legislature, having the power to clas- 
sify persons and things, a statute tax- 
ing certain property in the hands of 
individuals is not unconstitutional). 


[a] Railroad property to be taxed 
at rate equal to average rate of taxa- 
tion.—A statute requiring railroad 
property to be taxed at a rate as near- 
ly equal as may be to the average rate 
of taxation on other property has 


While federal constitution may not forbid a state 
from taxing corporate property at a rate different — 


been held to mean other taxable prop- 
erty and not merely other property 
taxed. Boston & M. R. R. v. State, 85 - 
A. 616, 76 N.H. 515. HaNG 


[b] Statute held constitutional.— 
L. (1925) e¢ 277, relating to taxation 
of money and credits, is not unconsti- 
tutional because corporations are ex- 
cepted from operation thereof, though 
required to pay tax on total.value of 
outstanding shares without deduction 
for money and credits, which, in 
hands of ordinary taxpayers, would 
be subject only to tax of twenty-five 
cents on each one hundred dollars of 
value, regardless of fact that under 
Rev. St. 79—310, corporation pays tax 
in behalf of stockholders, making it 
substantially payment by them. Da- 
vis-Wellcome Mortg. Co. v. Haynes, 
237 P. 918, 119 Kan. 1 [aff 239 P. 444, 
119 Kan. 285]. 


Discrimination as to rate charged 
generally see infra § 49. 


32. Adams Express Co. v. Kentuc- 
ky, 17. S,Ct. 527,166 U.S? 171, 41: L.Ed. 
960; Southern R. Co. v. Coulter, 68 
S.W. 873, 113 Ky. 657, 24 Ky.L. 203; 
Com. v. Lowell Gas Light Co., 12 Al- 
len (Mass.) 75. 


33. Cincinnati, ete., R. Co. v. Sul- 
livan, 32 OhioSt. 152 (sustaining the 
validity of an ordinance which re- 
quired a railroad company to light its 
road within the city limits and pro- 
vided that on default -the lighting 
might be done by the city at the ex- 
pense of the company and an assess- 
ment levied to pay for the same). See 
Quaker City Cab Co. v. Common- 
wealth, 134 A. 404, 287 Pa. 161 [rev on 
other grounds 48 S.Ct. 553, 277 U.S. 
389; 72 L.Ed. 927] (imposition of 
gross receipt tax on taxicab corpo- 
rations and not on individuals). 


34. Arkansas Fuel Oil Co. v. State, 
22 S.W.(2d) 556, 180 Ark. 765. 


35. General American Tank Car 
Corporation v. Day, 46 S.Ct. 234, 270 
U.S. 367, 70 L.Ed. 635; Pacific Fruit 
Express Co. v. City of Yuma, ‘261 P. 
49, 32 Ariz. 601. 


36. State v. Wells Fargo & Co.,, 
179 N.W. 221, 146 Minn, 444. . 


37. Hawkeye Ins. Co. v. French, 
80 N.W. 660, 109 Iowa 585; Chicago, 
R. I. & P. R. Co. v. Robertson, 84 So. 
449, 122 Miss. 417. 
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from that applicable to other property,®® it was held 
that a statute imposing a gross reeeipts tax on cor- 
porations operating taxicabs and not on individuals 
violated the Fourteenth Amendment.*? — 


[§ 41] (2) As to Mode of Assessment or Valua- 
The constitutional requirement of equality 
and uniformity is not violated by a statute which 
provides a special mode of assessing or appraising 
the property of corporations, when this is rendered 


tion. 


88. Michigan Cent. R. Co. v. Pow- 
ers, 26 S.Ct. 459, 201 U.S. 245, 50 L.Ed. 
744 [aff 138 F, 223]; Coulter v. Louis- 
ville, etc., R. Co., 25 S.Ct. 342, 196 U. 
S. 599, 49 L.Ed. 615. 


39. Quaker City Cab Co. v. Com- 
monwealth, 48 S.Ct. 553, 277 U.S. 389, 
72 L.Ed. 927 [rev 134 A. 404, 287 Pa. 
161] (the state court having held the 
statute not violative of either the 
Fourteenth Amendment of the fed- 
eral constitution or of art 9 § 1 of the 
state constitution requiring equality 
and uniformity). 


40. U.S.—Greene v. Louisville & I. 
TOO. Not 9-Ote OCS 244 pl). S04 90) p sOr 
L.Ed. 1280, Ann.Cas.1917EH 88; Michi- 
gan Cent. R. Co. v. Powers, 26 S.Ct. 
459, 201 U.S.°245, 50 L.Hd. 744 [aff 
138 F. 223]; State Railroad Tax Cas- 
es, 92 U.S. 575, 23 L.Ed. 663; Kansas 
City, ete., R. Co. v. King, 120 FE. 614, 
57 C.C.A. 278; Chamberlain v. Walter, 
60 F. 788. 

Ark.—St.. Louis, ete., R. Co. v. 
Worthen, 13 S.W. 254, 52 Ark. 529, 7 
L.R.A. 374. 


Ga.—Columbus Southern R. Co. v. 
Wright, 15 S.E. 293, 89 Ga. 574 [aff 


14 S.Ct. 896, 151 (U.S. -470,..38 L.wd. 
238]. 
Ind.—Louisville, ete, R. Co. v. 


State, 25 Ind. 177, 87 Am.D. °358. 


Iowa.—United States Express Co. 
v. Ellyson, 28 Iowa 370. 


Miss.—Magnolia Bank vy. Board of 
Sup’rs of Pike County, 72 So. 697, 111 
Miss. 857 [error dism 39 S.Ct. 135, 
248 U.S. 546, 63 L.Ed. 414]; People’s 
Warehouse Co. v. Yazoo City, 52 So. 
481, 97 Miss. 500. 


Neb.— Chicago, ete., R. Co. v. Rich- 
aceon County, 100 N.W. 950, 72 Neb. 


N.H.—Wyatt v. State Bd. of Equali- 
zation, 70 A. 387, 74 N.H. 552. 


N.J.—Bergen, ete., R. Co. v. State 
Bd. of Assessors, 67 A. 668, 74 N.J. 
Law 742. 


N.C.,—Atlantic, ete., R. Co. v. New 
Bern, 60 S.E. 925,147 N.C. 165. 


Okl.—In re Oklahoma Gas & Blec- 
BIC O-, lini. 2OWe Ol «Oke 3 Oil. 


Pa.—Commonwealth v. Mammoth 
Vein Coal, etc., Co., 11 Pa.Dist. 328. 


S.D.—Ewert v. Taylor, 160 N.w. 
T97,, 38 S.D, 124. 


Wash.—Great Northern Ry. Co. v. 
State, 147 P. 57, 84 Wash. 700; North- 
ern Pac. Ry. Co. v. State, 147 P. 45, 
84 Wash. 510, Ann.Cas.1916E 1166; 
Spokane & I. BE. R. Co. v. Spokane 
County, 134 P. 688, 75 Wash. 72 [er- 
ror dism 35 S.Ct. 284, 238 U.S. 642, 
59 L.Hd. 1502]; Eureka Dist. Gold 
Min. Co. v. Ferry County, 68 P. Meals 
28 Wash. 250. 


Wis.—Chicago, etc., R. Co. v. State, 
108 N.W. 557, 128 Wis. 553. 


[a] Banks.—The taxation of pri- 
vate banks on the aggregate value of 
the property invested, while incorpo- 
rated banks are taxed by means of an 
assessment of the value of corporate 
shares, does not constitute a discrim- 
ination, although in the one case Unit- 


TAXATION 


' 


ed States bonds are treated as ex- 
empt. National State Bank vy. Burl- 
ington, 94 N.W. 234, 119 Iowa 696. 


{b] Railroad and canal property. 
—Method held valid. United New 
Jersey R., ete, Co. v. Baird, 69 A. 
472, 75 N.J.Law 788; United New Jer- 
sey R., etc., Co. v. Parker, 69 A. 239, 
75 N.J.Law 771 [mod 67 A. 672, 686, 
75 N.J.Law 120]; Bergen, etc., R. Co. 
v. State Bd. of Assessors, 67 A. 668, 
74 N.J.Law 742. ‘ 

[ec] Railroad property.—(1) Meth- 
od held valid. Michigan Cent. R. Co. 
v. Powers, 26 S.Ct. 459, 201 U.S. 245, 
50 L.Ed. 744 [aff 138 F. 223]; State 
Railroad Tax Cases, 92 U.S. 575, 23 L. 
Ed. 663; Wyatt v. State Board of 
Equalization, 70 A. 387, 74 N.H. 552; 
Spokane & I. EK. R. Co. v. Spokane 
County, 134 P. 688, 75 Wash. 72 [er- 
ror dism 35 S.Ct. 284, 238 U.S. 642, 59 
L.Ed. 1502]. (2) Method held invalid. 
Chattanooga v. Nashville, etc. R. 
Co., 7 Lea (Tenn.) 561. 


41. U.S.—Jennings v. Coal Ridge 
Imp., etc., Co., 13 S.Ct. 282, 147 U.S. 
147, 37 L.Hd. 116; State Railroad Tax 
Cases, 92 U.S. 575,23 L.Ed. 663; West- 
ern Union Tel. Co. v. Poe, 64 F. 9 [aff 
69; Ee 546.2 16. CICA. 3052760" daakTAr 
641, and 17 S.Ct.. 305, 165 U.S. 194, 41 
L.Hd. 683). 


Ark.—St. Louis, etc., R. Co. 
Worthen, 138 S.W. 254, 52 Ark. 529, 
L.R.A. 374. 

Ga.—Columbus Southern R. Co. v. 
Wright, 15 S.H. 293, 89 Ga. 574 [aff 14 
S.Ct. 396, 151 U.S. 470, 38 L.Ed. 238]. 

Ind.—Pittsburgh, ete., R. Co. v. 
Backus, 33 N.H. 432, 133 Ind. 625 [aff 
wee 1114;,,154 U.S. 421, 38 L.Ed. 


Iowa.—Dubuque vy. Chicago, ete., R. 
Co., 47 Iowa 196. 


Mo.—State v. Severance, 55 Mo. 378. 


Mont.—State v. State Board of 
Equalization, 185 P. 708, 56 Mont. 413. 


Nev.—Sawyer v. Dooley, 32 P. 437, 
21 Nev. 390, 


N.C.—Atlantic, ete., R. Co. v. New 


Vv. 
7 


'Bern, 60 S.E. 925, 147 N.C. 165. 


Va.—Shenandoah Valley R. Co. v. 
Clarke County, 78 Va. 269. 


{a]| Railroad property.—From the 
peculiar nature of railroad property, 
its dissimilarity in use and value 
from the mass of other property, and 
its continuous extent through differ- 
ent localities, it is commonly regard- 
ed by the states that it cannot, in 
justice to the owners, be as fairly 
and uniformly valued by the numer- 
ous local instrumentalities provided 
for assessing other property as by a 
state board created for that purpose. 
St. Louis, etc., R. Co. v. Worthen, 13 
S.W. 254,62 Ark. 629,,7 LRA, 374, 


42. U.S.—Mobile & O. R. Co. v. 
Schnipper, 31 F.(2d) 587; City Ry. 
Co. v. Beard, 293 F. 448; Gammill 
Lumber Co. v.. Board of Sup’rs of 


Rankin County, 274 F. 630; Washing. 


ton -Water Power Co. vy. Kootenai 
County, 270 F. 369 [opinion mod on 
other grounds 273 F. 524]; Western 
Union Tel. Co. v. Poe, 61 F. 449 [reh 


[§§ 40-41 


necessary by the nature or distribution of the prop- 
erty, and when the plan devised is inherently fair 
and just;*® and on this principle, it is competent 
to commit the assessment of corporate property to 
special boards or officers.41 But a system which per- 
mits, or results in, the appraisal of eorporate prop- 
erty at a higher or lower proportion of its value 
than that of individuals effects a violation of the 
requirement of equality and uniformity,*? and the 


gr 64 F, 9, and aff 69 F. 557, 16 C.C.A, 
683]. 


Ark.—Missouri Pac. R. Co. v. Coop- 
er, 286 S.W. 968, 171 Ark. 1188; Drew 
County Timber Co. v. Board of Equal- 
ization of Cleveland County, 187 S.W. 
942, 124 Ark. 569. 


Cal.—Pacifie Coast S. S. Co. v. Rich- 
ardson, 198 P. 1034, 186 Cal. 70. 


I1l.— Bureau County v. Chicago, etc., 
R. Co., 44 Ill. 229. But see Illinois, 
etc., R. Co. v. Stookey, 13 N.E. 516, 122 
Ill. 358 (holding that, under a statute 
requiring property to be assessed at 
its full value, the assessment of rail- 
road property at its full value was 
valid, although all other property in 
the same townships was assessed at 


-one third of its value). 


Iowa.—Hawkeye Portland Cement 
Co. v. Board of Review of Madison 
Tp., Madison County, 217 N.W. 837, 
205 Iowa 161. , 


Ky.—Hillman Land & Iron Co. v. 
Commonwealth, 239 S.W. 1041, 194 
Ky. 599; Eminence Distillery Co. v. 
Henry County Board of Sup’rs, 200 
S.W. 347, 178 Ky. 811. 


Me.—Shawmut Mfg. Co. v. Inhabit- 
ante of Benton, 122 A. 49, 123 Me. 
21 


Mo.—State v. Western Union Tel. ° 
Co., 65° SW. 775, 165° Mo. 502. [ath 23 
S.Ct. 730,190 U.S. 412, 47 L.Ed. 1116]. 


Neb.—Chicago, R. I. & P. Ry. Co. v. 
State, 197 N.W. 114, 114 Neb. 362; 
Chieago, KR. ie& Po Ry... Co. v.- State 
197 N.W. 114, 111 Neb. 362; Western 
Union Tel. Co. v. Omaha, 103 N.W. 84, 
73 Neb. 527. 


N.J.—Long Dock Co. v. State Board 
of Assessors, 97 A. 900, 89 N.J.Law 
108 [aff 101 A. 367, 90 N.J.Law 701, 
meet and 101 A. 368, 90 N.J.Law 702, 


N.D.—Gamble-Robinson Fruit Co. 
v. Thoresen, 204 N.W. 861, 53 N.D. 
28, 42 A.L.R. 1039. 


Or.—Miller v. Norblad, 292 P. 822. 


Tex.—Lively v. Missouri, ete, R. 
Co., 120 S.W. 852, 102 Tex. 545; City 
of Galveston vy. American Nat. Ins. 
Co., (Civ.App.) 14 S.W.(2d) 897; Mis- 
sourl, K.& & Ry. Cosof )Dexag sy. 
Kone, (Civ.App,) 122 S.W. 424. 


Va.—Lehigh Portland Cement Co. 
v. Commonwealth, 135 S.E. 669, 146 
Va. 146; Shenandoah Valley R. R. Co. 
¥ Sr a aa ef Clarke County, 78 

a. s 


Wash.—Eureka Dist. Gold Min. Co. 
Se County, 68 P. 727, 28 Wash. 


[a] Method held valid.—A law au- 
thorizing the assessment of one spe- 
cies of property at such price as it 
would bring at a fair voluntary sale 
for cash, and of another kind of prop- 
erty at the value at which it would be 
taken in payment of a just debt from 
a solvent debtor, makes no unfair dis- 
crimination, since the rules for valu- 
ing the two kinds of property are sub- 
stantially the same. Eureka Dist. 
Gold Min. Co. v. Ferry County, 68 P. 
727, 28 Wash. 250. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 41-42] 


Same is true of a system which permits the deduc- 
tion of indebtedness from the assessed value of prop- 
erty in the one case and not in the other,*® or of a 
system which would permit the property of indi- 
viduals to escape taxation.*4 In accordance with 
the general rule*® there is no constitutional objec- 
tion to assessing corporate property and that of 
individuals at different times.?° 


Even in the absence of constitutional provisions 
requiring equality and uniformity it has been held 
that the valuation of railroad property should be 
determined on a fair basis in the same manner as 
other property belonging to individuals.4? 


Consideration of gross earnings. Although a stat- 
ute has been held not unconstitutional in authoriz- 
ing the taking into consideration of gross earnings 
of express companies in assessing taxes,*® a system 
making gross earnings in the state the controlling 
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Tax on income or receipts. It has been held that 
a tax on a corporation may be proportioned to its 
income or earnings, as well as to the value of its 
franchises or the property possessed,®? although 
there is authority to the contrary.>4 


[§ 42] d. Discrimination between Corporations— 
(1) In General. As it is competent for the legisla- 
ture to divide corporations into various classes for 
the purposes of taxation,®? a tax law satisfies the 
requirement of equality and uniformity which falls 
impartially on all corporations of the same kind 
or class,®* although other corporations of a different 
character are taxed at a different rate, or on a dif- 
ferent. basis, or not at all.°* Hence, a state may 
validly tax corporations organizing under its laws 
at a different rate than that imposed on foreign cor- 
porations,®® and a statute providing a different meth- 
od for making returns by foreign corporations from 
that of domestic corporations has been held not 


faetor in fixing the value for taxation of express ' 


companies has, been held unconstitutional.*® 


[b] Bank’s shares at full value 
held not invalid.—Where the legisla- 
ture is authorized to provide a special 
mode of assessment of banks and 
banking capital and a bank’s shares 
are assessed in accordance with the 
method provided and at full value as 
required by the constitution, it has 
been held that the bank may not com- 
plain although all other property in 
the county is assessed at sixty-six 
eents on the dollar. First Nat. Bank 
v. Board of Sup’rs of Harrison Coun- 
ty, 127 So. 686, 157 Miss. 197 [cert den 
HPS. Cte (32,4282. S21 86s 15 aa: 
758]; Magnolia Bank v. Board of 
Sup’rs of Pike County, 72 So. 697, 111 
Miss. 857 [error dism 39 S.Ct. 135, 248 
U.S. 546, 63 L.Ed. 414]. 


Necessity of intentional violation of 
principle of uniformity in assessment 
of property see infra § 48. 


_43. Railroad Tax Cases, 13 F. 722, 

8 Sawy. 238 [error dism 6 S.Ct. 317, 
116 U.S. 138, 29 L.Ed. 589]; Standard 
L., ete., Ins. Co. v. Detroit Bd. of As- 
sessors, 55 N.W. 112, 95 Mich. 466; 
Treasurer v. People’s, ete., Bank, 25 
N.E. 697, 47 OhioSt. 503, 10 L.R.A. 
196: 


[a] But equal protection clause of 
federal constitution has been held not 
to be violated by the allowance of de- 
ductions of indebtedness to individ- 
uals and not to corporations. Michi- 
gan R. Tax Cases, 138 F. 223 [aff 26 
S.Ct. 459, 201 U.S. 245, 50 L.Ed. 744]. 


Deduction of corporate realty which 
is separately taxed from its taxable 
assets see infra § 47. 


Deduction of indebtedness general- 
ly see infra § 47. 


44. Utah-Idaho Sugar Co. v. Salt 
Lake County, 210 P. 106, 60 Utah 491, 
27 A.L.R. 874. ' 


{a] Thus a method of ascertaining 
intangible property by deducting the 
estimated value of tangible property 
from the total value of capital stock 
cannot be applied where property is 
not represented by capital stock; and 
hence the so-called intangible prop- 
erty of individuals and copartnerships 
will escape taxation because it can- 
not be reached by such method and, 
therefore, this so-called intangible 
property of a corporation cannot be 
taxed otherwise than as it enhances 
the value of tangible property. Utah- 


-Idaho Sugar Co. v. Salt Lake County, 


210 P. 106, 60 Utah 491, 27 A.L.R. 874. 
45. See infra § 44. 
[61 C. J.—8] 


46. Chamberlain v. Walter, 60 F. 
788; St. Louis, ete., R. Co. v. Worth- 
en, 13, S3W. 254; 52. Ark, 529, 7 LRA: 
374; Spokane & I. E. R. Co. v. Spo- 
kane County, 134 P. 688, 75 Wash. 72 
[error dism 35 S.Ct. 284, 238 U.S. 642, 
59 L.Ed: 1502}. 


[a] Difference in time of assess- 
ment.—(1) It is competent for the 


‘legislature to provide that railroad 


property shall be assessed annually, 
while ordinary real estate is assessed 


‘but once in two years (St. Louis, etc., 


R. Co. v.. Worthen, 13 S.W. 254, 52 
Ark. 529, 7 L.R.A. 374); (2) or in five 
years (Chamberlain vi Walter, 60 F. 
788). ; 


47. People ex rel. New York, O. & 
W. R. Co. v. Shaw, 128 N.Y.S. 177, 143 
App.Div. 811 [aff 95 N.E. 1137, 202 N. 
W556 


48. Ehwert v. Taylor, 160 N.W. 797, 
38° S.D.. 124. 


49. Johnson v. Wells Fargo & Co., 
36 S.Ct. 62, 239 U.S. 234, 60 L.Ed. 243 
[aff 214 F. 180, 130 C.C.A. 528, L.R.A. 
1916C 522 (rev 205 F. 60)]. 


50. Minot vy. Philadelphia, ete., R. 
Co., 18 Wall. (U.S.) 206, 21 L.Ed. 888; 
Kneeland v. Milwaukee, 15 Wis. 454; 
Milwaukee, etc., R. Co. v. Waukesha 
County, 9 Wis. 431 note. 


51. State v. U. S., etce., Express Co., 
60 N.H. 219. 


52. See infra §§ 60, 61. 


53. U.S.—MeHenry v. Alford, 18 
S.Ct. 242, 168 U.S. 651, 42 L.Ed. 614. 


Ala.—Phcenix Carpet Co. v. State, 
22 So. 627, 118 Ala. 143, 72 Am.S.R,. 
143; Phoenix Assur. Co. v..Montgom- 
ery Fire Dept., 23 So. 843, 117 Ala. 
631, 42 L.R.A. 468. 


Colo. — American Refrigerator 
Transit Co. v. Thomas, 63 P. 410, 28 
Colon 13. 


Mo.—State v. Freehold Inv. Co., 264 
S.W. 702, 305 Mo. 88; Massachusetts 
Bonding & Ins. Co. v. Chorn, 201 S.W. 
1122, 274 Mo. 15; Northwestern Ma- 
sonic Aid Assoc. v. Waddill, 40 S.W. 
648, 188 Mo. 628. 


Mont.—Equitable Life Assur. Soc. 
of the United States v. Hart, 173 P. 
1062, 55 Mont. 76. 


N.H.—State v. Manchester, etc., Co., 
38 A. 736, 69 N.H. 35. 


N.J.—Mechanics’ Nat. Bank v. Bak- 
er, 46 A. 586, 65 N.J.Law 113 [aff 48 
A, 582, 65 N.J.Law 549]. 


unconstitutional. **® 


Of course, a tax which applies 


N.C.—Piedmont R. Co. v.. Reids- 
pare: 8 S.E. 124, 101 N.C. 404, 2 L.R.A. 
84. 


Pa.—tIron City Bank v. Pittsburgh, 
37. Pa. 340; Com. v. Delaware, ete., 
Canal Co., 1 Dauph.Co. 257. 


R.I.—Manufacturers’ Mut. Fire Ins. 
Co. v. Clarke, 403 A. 931, 41 R.I.. 277. 


$.C.—Charlotte, etc., Co. v. Gibbes, 
4 S.E. 49, 27 S.C. 385 [aff 12.S.Ct.°255, 
142 U.S. 386, 35 L.Ed. 1051). 


Wash.—Pacific Nat. Bank v. Pierce 
County, 56 P. 936, 20 Wash. 675. 


[a] Tax on insurance companies. 
—A statute authorizing a tax on fire 
insurance companies for the benefit 
of firemen’s pension fund would be, 
but for the benefits received, an’ un- 
reasonable and unwarranted discrim- 
ination against insurance companies. 
Phoenix Assurance Co. v. Montgom- 
ery Fire Department, 23 So. 843, 117 
Ala. 631, 42° L.R.A. 468; Home Ins. 
Ce v. Cobbs, 103 So. 165, 20 Ala.App. 


54. Louisville & N. R. Co. v. State, 
78 So. 98, 201 Ala. 317 [appeal dism 
39S Closer 248. 9U. SS.) Deed Oo. tema: 
406]; Western Union Oil Co. v. Los 
Angeles County, 118 P. 721, 161 Cal. . 
718; City of Los Angeles v. Western 
Union Oil Co., 118 P. 720, 161 Cal. 204; 
Scobee v. Bean, 59 S.W. 860, 109 Ky. 
526, 22 Ky.L. 1076; Louisville Tobac- 
co Warehouse Co. v. Com., 49 S.W. 
1969, 196 Ky. 165, 20 Ky.L. 1747, 57 L. 
R.A. 33; Com. v. Alden Coal Co., 30 
A. 127, 164 Pa. 284. 


[a] Statute held constitutional.— 
(1) A statute employing the exact 
language of the constitution and pro- 
viding for a franchise tax on domes- 
tic corporations based on paid-up 
capital stock, and on foreign corpora- 
tions, a tax at the same rate, based 
on the capital actually employed 
within the state, has been held not 
arbitrarily to discriminate against . 
foreign corporations (Louisville & N. 
R. Co. v. State, 78 So. 93, 201 Ala. 317 
[appeal dism 39 S.Ct. 18, 248 U.S. 
533, 63 L.Ed. 406]), (2) and has also 
been held not unconstitutional as vio- 
lating constitutional provisions fixing 
a maximum ad valorem tax and pro- 
hibiting exemption of certain corpo- 
rations (Louisville & N. R. Co. v. 
State, supra). 


55. O’Gara Coal Co.- v. Emmerson, 
156 N.E. 814, 326 Ill. 18. 


56. Hanover Fire Ins. Co. v. Hard- 
ing, 158 N.E. 849, 327 Ill. 590 [con- 
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to all corporations is valid and constitutional ;°7 
but a law which discriminates between corporations 
of the same class, taxing some at a different rate 
from others, is invalid.®’ As the statutes of an- 
other state cannot affect the question of equality 
and uniformity,®® a statute imposing a tax is not 
rendered invalid because it requires domestic cor- 
porations to pay a higher tax than a foreign cor- 
poration is required to pay to the state of its domi- 
cile.6° Under a constitutional provision declaring 
that specific taxes shall be uniform on the classes 
on which they operate, it has been held that a stat- 
ute levying a specific tax of a certain percentage 
on a corporation’s capital and surplus and fixing 
minimum and maximum amounts is not invalid,®* 
corporations not constituting a class on which the 
tax operates within the constitutional provision.®? 


[§ 43] (2) Constitutional Prohibition of Favor to 
Foreign Corporations. Where all corporations are 
taxed alike on, all the property of a common char- 
acter which they own and hold within the state, a 
statute taxing domestic corporations on the right 
granted to exist as a corporation has been held not 


forming to judgm 47 S.Ct. 179, 272 


67. 
U.S. 494, 71 L.Ed. 372, 49 A.L.R. 713]. | Mont. 473. 
57. City and County of Denver v. 68. 
Hobbs’ Estate, 144 P. 874, 58 Colo.| and supra § 30. 
220, Ann.Cas.1916C 823; Paducah St. [a] 


R. Co. v. McCraeken County, 49 S.W. 
178, 105 Ky. 472, 20 Ky.L. 1294. / 
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State v. Moody, 230 P. 575, 71 
See constitutional provisions, 


Constitutional provision re- 
quiring taxes to be uniform on same 
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invalid under a constitutional provision declaring 
that no foreign corporation shall be allowed to trans- 
act business within the state on more favorable con- 
ditions than are prescribed by law to similar do- 
mestic corporations.®® Under a constitutional pro- 
vision declaring that no foteign corporation shall 
be allowed to exercise or enjoy any greater rights 
or privileges than those possessed or enjoyed by 
domestie corporations of the same or similar char- 
acter, it has been held that an assessment of stock 
of state banks.at a higher rate than national bank 
stock under a statute is not invalid, as a national 
banking association is not a foreign corporation, ** 
and such a provision has been held to refer to the 
granting of franchises and corporate privileges rath- 
er than to taxation.®® 


[§ 44] e. Discrimination as to Mode of Assess- 
ment®*—(1) In General. Except where the consti- 
tution itself fixes the value at which certain prop- 
erty shall be taxed,®* the constitutional provisions 
relating to equality and uniformity in taxation®® 
have been held to require equality and uniformity 
in the mode of assessment®® as well as in the rate 


Ohio.—Columbia Exch. 
Hines, 3 OhioSt. 1. 


Pa.—Dunn’s App., 21 Pa.Dist. 665; 
Commonwealth v. Mammoth Vein 
Coal, etc., Co., 11: Pa.Dist. 328; Com- 
monwealth v. The Lake Shore, etc., R. 
Co; ath Pa Dist. a3 Ls, 


Bank vy. 


58. Iowa.—Security Sav. Bank v. 
Board of Review of City of Waterloo, 
178 N.W. 562, 189 Iowa 463. 


Mont.—State v. Madey, 272.P. 691, 
83 Mont. 418. 


Neb.—State Bank of Omaha v. En- 
dres, 192 N.W. 322, 109 Neb. 753. 


N.C.—Worth v. Wilmington, etc., R. 
Co., 89 N.C. 291, 45 Am.R. 679. 


Pa.—Com. v. New York, etc., R. Co., 
41 A. 594, 188 Pa. 169; Com. v. Provi- 
dent Life, etc., Co., 19 Pa.Dist. 343; 
Com. v. Mammoth Vein Coal Co., 3 
Dauph. Co. 220; Com. v. Jamestown, 
ete., R.,Co., 3 Dauph. Co. 214; Com. 
v. Lake Shore, ete., R. Co., 3 Dauph. 
Co, 172. 


[a] Construction of statute taxing 
banks.—A statute which prescribes 
a uniform method for taxing the 
stock of all incorporated banks, na- 
tional as well as state, must be con- 
strued in a suit involving a state bank 
the same as if the suit involved a na- 
tional bank in determining its valid- 
ity under the uniformity clause of the 
constitution. Security Sav. Bank v. 
Board of Review of City of Waterloo, 
178 N.W, 562, 189 Iowa 463. 


59. See supra § 382. 


60. In re Truscon Steel Co., 224 N. 
W. 6538, 246 Mich, 174. 


61. Republic Acceptance Corpora- 
tion v. De Land, 275 F. 632; Union 
Steam Pump Sales Co. v. Deland, 185 
N.W. 358, 216 Mich. 261. 


62. Republic Acceptance Corpora- 
tion v. De Land, 275 F. 632. 


63. Spokane International Ry. Co. 
v. State, 299 P. 362, 162 Wash. 395. 


64. State v. Mady, 272 P. 691, 83 
Mont. 418. 


65. State v. Marsh, 227 N.W. 926, 
ae Neb. 197 [appeal dism 51 S.Ct. 
38]. 


4 66. Such discrimination between 
individuals and corporations see su- 
pra § 41. 


class of subjects -has been held not 
to relate to the valuation of property, 
as another constitutional provision 
requires that all property which may 
be taxed ad valorem shall be assessed 
for taxation at its fair cash value, es- 
timated at the price it would bring at 
a fair voluntary sale. Blake v. 
Young, 261 P. 928, 128 Okl. 158. 


69. U.S.—Cummings v. Merchants’ 
Nat. Bank, 101 U.S. 153, 25 L.Ed. 903; 
City Ry. Co. v. Beard, 293 F. 448; Chi- 
cago, M. & St. P. Ry. Co. v. Kendall, 
278. B.-298's" Railroads: ete: “Cost v: 
Tennessee Bd. of Equalizers, 85 F. 
302; Santa Clara County v. Southern 
Pac. R..Co., 18 F. 385, 9 Sawy. 165 [aff 
6 S.Ct a13 25, EIS WS .48945 580 sud. 
118]; Railroad Tax Cases, 13 F. 22, 
8 Sawy. 238 [error dism 6 S.Ct. 317, 
116 U.S. 138, 29 L.Ed. 589]. 


Ark.—Hays v. Missouri Pac. R. Co., 
250 S.W. 879, 159 Ark, 101; Doniphan 
Lumber Co. v. Cleburne County, 212 
S.W. 308, 138 Ark. 449; State v. Kan- 
sas City & M. Ry. & Bridge Co., 174 
S.W. 248, 117 Ark. 606. 


Ga.—Green v. Hutchinson, 57 S.E. 
353, 128 Ga. 379. 


Ill.— People v. Sweitzer, 170 N.E. 
L728, 389 Ill. 28. 
Ind.—Fesler v. Bosson, 128 N.E. 


145, 189 Ind. 484. 


Miss.—State v. Tonella, 14 So. 17, 
70 Miss. 701, 22 L.R.A. 346. 


Mont.—Hilger v. Moore, 182 P. 477, 
56 Mont. 146. F 


Neb.—Hurd y. Sanitary Sewer Dist. 
No. 1 of Harvard, 191 N.W. 438, 109 
Neb. 384. 


Nev.—State v. Williams, 185 P. 459, 
43 Nev. 290. 


N.H.—In re Opinions of the Jus- 
tices, 120 <A. 629, 81 N.H. 552; Boston 
& M. R. R. v. State, 77 A. 996, 75 N. 
H. 5138, 31 L.R.A.N.S. 539, Ann.Cas, 
1912A 382; State v. U. S., etc., Ex- 
press Co., 60 N.H. 219. 


N.C.—Carolina Cent. 


N.C. Tah MO Lay omy yis 
Wilmington, 72°N.C. 73. 


S.D.—Ewert v. Taylor, 
197, 38 S:D. 124. 


Tex. — Weatherly 
School Dist. v.: Hughes, 
41 S.W.(2d) 445. 


[a] Every person has right to 
have his property so assessed that it 
shall not bear more than its propor- 
tionate share of the burden of taxa- 
tion under a constitutional provision 
requiring the legislature to provide 
needed revenue by levying a tax, by 
valuation, so that every person and 
corporation shall pay a tax in propor- 
tion to the value of his, her, or its 


160 N.W. 


Independent 
(Civ.App.) 


property. People v. Sweitzer, 170 N. 
FY. 728, 339 ill. 28. 
[b] Equality of burden requires 


uniform mode of assessment.—(1) 
The equality of burden implied by 
uniformity (see supra § 31) cannot 
exist without uniformity in the mode 
of assessment (Greene vy. Louisville 
& Interurban R..Co., 37 S.Ct. 673, 244 
U.S. 501, 61 L.Ed. 1280, Ann.Cas. 
1917E 88; Cummings v. Merchants’ 
Nat. Bank, 101 U.S. 153, 25 L.Ed. 903; 
City Ry. Co. v. Beard, 293 F. 448; 
Washington Water Power Co. v. Koo- 
tenai County, 270 F. 3869 [mod on 
other grounds 273 P. 524]; Hanover 
Fire Ins. Co. v. Harding, 158 N.B. 849, 
327 Ill. 590 [conforming to judgm 47 
8.Ct. 179, 272 U.S. 494, 71 L.Ed. 372, 
49 A.L.R. 713]; Shawmut Mfg. Co. v. 
Inhabitants of Benton, 122 A. 49, 123 
Me. 121; State v. U. S. etc., Express 


Co., 60 N.H. 219; Columbus Exch, 
Bank v. Hines, 3 OhioSt. 1; State vy. 
Sippel, 11 OhioN.P.N.S. 555; State v. 


Cage, (Tex.Civ.App.) 176 S.W. 928), 
(2) as well as in the rate of taxation 
(see infra § 49). 


-[e]_ Statute held not to affect rule. 
—It has been held that a statute 
which authorizes an appeal from an 
assessment does not affect the gener- 
al rule which requires all assessments 
to be as nearly equal as the facts will 
justify. Reiniger v. Board of Review 
of Charles City, 138 N.W. 399, 157 
Iowa 193. : 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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charged,’° and to forbid discrimination between 
different classes or species of property all equally 
subject to the tax’! as by assessing one kind of 


70. See infra § 49. 
71. See cases infra note 72. 


72. U.S.—Cummings ve Mer- 
chants’ Nat. Bank, 25 L.Ed. 903, 101 
U.S. 153; Edward Hines Yellow Pine 
Trustees v. Stewart, 46 EF.(2d) 910 
[cert den 51 S.Ct. 654, 283 U.S. 861, 
75 L.Ed. 1466]; Mobile & O. R. Co. v. 
Schnipper, 31 F.(2d) 587; City Ry. Co. 
v. Beard, 293 F. 448; Gammill Lum- 
ber Co. v. Board of Sup’rs of Rankin 
County, 274 F. 630; Washington Wa- 
ter Power Co. v. Kootenai County, 270 
F. 369 [op mod on other grounds 273 
F. 524]; Taylor v. Louisville, etc, R. 
Co., 88 F. 350, 31 C.C.A. 537 [cert den 
LOS CET 8876102 U.S.) 647, 743) td: 
1182]; Railroad, etc., Cos. v. Tennes- 
see Bd. of Equalizers, 85 F. 302; 
Shreveport First Nat. Bank v. Lind- 
say, 45 F. 619 [rev on other grounds 
oS) 472, 156 U.S. 485, 39 L.Ed. 


Ark.—Drew County Timber Co. v. 
Board of Equalization of Cleveland 
County, 187 S.W. 942, 124 Ark. 569. 


Cal.—Birch v. Orange County, 200 
P. 647, 186 Cal. 736; Pacific Coast S. 
S. Co. v. Richardson, 198 P. 1034, 186 
Cal. 70; Birch v. Orange County, 262 
P. 788, 88 Cal.App. 82. 


Fla.—Walter C. Hardesty, Inc., v. 
Town of Holly Hill, 131 So. 134, 100 
Fla. 1130; Louisville & N. R. Co. v. 
Amos, 123 So. 745, 98 Fla. 350. 


Iowa.—Hawkeye Portland Cement 
Co. v. Board of Review ‘of Madison 
Tp., Madison County, 217 N.W. 837, 
205 Iowa 161. 


Ky.—Hillman Land & Iron Co. v. 
Commonwealth, 239 S.W. 1041, 194 Ky. 
599; Eminence Distillery Co. v. Henry 
County Board of Sup’rs, 200 S.W. 347, 
178 Ky. 311. 


Me.—Shawmut Mfg. Co. v. Inhabit- 
ants of Benton, 122 A. 49, 123 Me. 
121, . 


Mass.—Cheshire v. Berkshire Coun- 
ty Com’rs, 118 Mass. 386. 


Miss.—Hawkins vy. Mangrum, 28 So. 
Swope MISS... 97. 


Mo.—Boonville Nat. 
Schlotzhauer,. 298 S.W. 
1298, 55 A.L.R. 489. 


Mont.—Anaconda Copper Mining 
Co. v. Junod, 227 P. 1001, 71 Mont. 
132. ‘ 


Neb.—Chicago, R. I. & P. Ry. Co. v. 
State, 197 N.W. 114, 114 Neb. 362; 
State v. Osborn, 83 N.W. 357, 60 Neb. 
415; Havelock High School Dist. No. 
137 v. Lancaster County, 82 N.W. 380, 
60 Neb. 147, 83 Am.S.R. 525, 49 L.R.A. 
343. 


N.H.—Arlington Mills v. Town of 
Salem, 140 A. 163, 83 N.H. 148. 


Pa.—Commonwealth v. Provident 
L., ete., Co., 19 Pa.Dist. 343. 


Tenn.—King v. Sullivan County, 
160 S.W. 847, 128 Tenn. 393. 


Tex.—lLively v. Missouri, K. & T. 
Ry. Co. of Texas, 120 S.W. 852, 102 
Tex! 545; Druesdow v._ Baker, 
(Commn.App.) 229 S.W. 493 [rev 197 
S.W. 1043, and aff 44 S.Ct. 40, 263 U.S. 
137, 68 L.Ed. 212]; Randals v. State, 
(Civ.App.) 15 S.W.(2d) 715; Ferguson 
vy. Academy Consol. Independent 
School Dist., (Civ.App.) 14 S.W.(2d) 
1051; City of Houston v. Baker, (Civ. 
App.) 178 S.W. 820, 


Wash.—Spokane & I. E. R. Co. v. 
Whitman County, 143 P. 310, 82 Wash. 
696; Spokane & I. E. R. Co. v. Spo- 
kane County, 143 P. 307, 82 Wash. 24; 
Spokane & Hastern Trust Co. vy. Spo- 
kane County, 126 P. 54, 70 Wash. 48, 


Bank Vv. 
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Ann.Cas.1914B 641; Andrews v. King 
Se ies P. 409, 1 Wash. 46, 22 Am. 


Wyo.—Bunten v. Rock Springs 
Grazing Ass’n, 215 P. 244, 29 Wyo. 
461; Frontier Land, etc., Co. v. Bald- 
win, 31 P. 403, 3 Wyo. 764. 


[a] Inequality of taxation is pro- 
duced as surely by inequality of valu- 
ation as by inequality of the rate of 
tax. Birch v. Orange County, 200 P. 
647, 186 Cal. 736. 


[b] Assessments held inequitable 
and discriminatory.—(1) Assessment 
of land underlaid with limestone at 
one hundred and thirty-five dollars 
per acre, where it was worth from 
thirty-five to eighty-five dollars 
per acre, and adjacent land was 
assessed at twenty-eight to thirty- 
five dollars per acre. Hawkeye Port- 
land Cement Co. v. Board of Review 
of Madison Tp., Madison County, 217 
N.W. 837, 205 Iowa 161. (2) Syste- 
matic assessment of intangibles at 
true value and of tangibles below 
true value. Druesdow v. Baker, (Tex. 
Commn.App.) 229 S.W. 493 [rev (Civ. 
App.) 197 S.W. 1043, and aff 44 S.Ct. 
40, 263 U.S. 137, 68 L.Ed. 212]. (3) 
Fixing the value of the property of a 
particular bank by capitalizing its av- 
erage net earnings for the preceding 
five years at an arbitrary rate and as- 
sessing it at such vaiue. Bank of 
Arizona v. Howe, 293 F. 600. (4) As- 
sessment of timber lands under an 
arbitrary classification and higher 
than agricultural lands of greater 
value. Drew County Timber Co. v. 
Board of Equalization of Cleveland 
County, 187 S.W. $42, 124 Ark. 569. 
(5) Assessment of real property in a 
city at sixty per cent of its actual val- 
ue, and half of a railroad’s bridge 
that was in the city at its full value. 
Union Pac. R. Co. v. City of Council 
Bluffs, (lowa) 175 N.W. 7. (6) As- 
sessment of distillery property at full 
value, when other property in the dis- 
trict was assessed not to exceed sixty 
per cent of such value. Eminence 
Distillery Co. v. Henry County Board 
of Sup’rs, 200 S.W. 347, 178 Ky. 811. 
(7) Assessment of bank stock at nine- 
ty per cent of its value, where other 
property was assessed at seventy-five 

er cent of its value. Boonville Nat. 

ank v. Schlotzhauer, 298 S.W. 732, 
3817 Mo. 1298, 55 A.L.R. 489. (8) As- 
sessment of all land in tax district 
at an arbitrary value of twenty dol- 
lars per acre. Slaughter v. Sundown 
Independent School Dist., (Tex. Civ. 
App.) 41 S.W.(2d) 478. 


[ec] \ Discrimination not shown.— 
That a state tax commission in 1921 
increased its valuation of a railway 
company’s property over the assess- 
ment of 1920, while equalizing the as- 
sessment on agricultural lands at less 
than for the year 1920, has been held 
not to show discrimination, where the 
assessment on agricultural lands was 
increased, and that against the rail- 
way decreased in 1920, and the rail- 
way company’s assessment in 1921 
was still below that for 1919, while 
the assessment of agricultural lands 
was much above the assessment for 
1919. Chicago & N. W. Ry. Co. v. 
Eveland, 285 F. 425 [vacated on other 
grounds 289 F. 783]. 


[d] Classification.—(1) Where 
there is a proper ground for the clas- 
sification of different kinds of proper- 
ty (see infra § 58), (2) it is not a vio- 
lation of the requirement of equality 
and uniformity that different classes 
are assessed at different rates in pro- 
portion to their values if all property 
of each class is assessed uniformly in 
proportion to its value (Smith v. Kel- 
ly, 33 P. 642, 24 Or. 464). 


© 
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property at a certain proportion of its real value 
and another kind at another proportion,’? and also 
to forbid the valuation of property for taxation for 


[e]. Scheme for valuation of prop- 
erty constituting single and contin- 
uous property in more than one coun- 
ty held valid.—(1) A statute provid- 
ing for the assessing of an entire rail- 
road line and distributing the value to 
the different taxing districts in ac- 
cordance with the mileage therein. 
Union Pac. R. Co. v. Christensen, 275 
F. 6; State v. Back, 100 N.W. 952, 
72 Neb. 402, 69 L.R.A. 447, (2) A 
Statute prescribing that, when the 
value of the entire property has been 
ascertained, the value for taxation 
shall be that portion of the total val- 
ue of the entire plant and property 
that the total mileage within the 
state bears to the total mileage wher- 
ever situated, after deducting from 
such portion ‘the total assessed value 
of the property which has been as- 
sessed by the county assessors. State 
v. State Board of Equalization, 185 P. 
708, 56 Mont. 413. (3} A statute pro- 
viding a system under which that 
part of the property in the state is 
assessed aS a unit, and distributing 
the value to the different taxing dis- 
tricts in accordance with the mileage 
therein, after deducting the assessed 
valuation of those parts which are 
Separately eredited to local districts 
from the whole assessed valuation of 
that part of the property within the 


state. Ewert v. Taylor, 160 N.W. 797, 
38 S.D. 124. 
[f] Comparison with average as- 


sessment.—An assessment must be 
compared with the average assess- 
ment of all other properties in the 
district in determining whether an 
unequal burden of taxation has been 
imposed. Birch v. Orange County, 
262 P. 788, 88 Cal.App. 82. 


[g] Exclusion of labor costs.—The 
exclusion by the assessing authorities 
of “labor costs” in the valuation of 
improvements on lands is not war- 
ranted by law, and the exclusion of 
‘labor costs” from the value of such 
improvements, when no such exclu-* 
Sion of “labor costs” is made in the 
valuation of improvements on rail- 
road property, is unauthorized. Chi- 
cago, R. I. P. Ry. Co. Vv. State; 197 
N.W. 114, 114 Neb. 362. 


[h] ax on rents reserved.—A 
statute taxing rents reserved in leas- 
es, which are to be assessed at a prin- 
cipal sum, the interest on which at 
the legal rate would produce a sum 
equal to such annual rentsshas been 
held not invalid as fixing the~valua- 
tion of a particular kind of property 
instead of leaving it to be determined 
as in the case of other property. lLor- 
ing v. State, 16 Ohio 590. 

[i] Imcome not property.—A con- 
stitutional provision that “taxes shall 
be ad valorem only and uniform on all 
species of property taxed’ does not 
require that the gross earnings of 
merchants and the interest on bonds 
and notes shall be taxed at the same 
rate as real estate; for income is 
not “property” in this sense. Waring 
v. Savannah, 60 Ga. 9 

[ij] Assessment deemed to be on 
full value.—Mines assessed under 
Idaho Comp. St. (1919) § 3860, based 
on the annual net proceeds of produc- 
ing mines with additions for surface 
grounds and improvements, as a re- 
sult of which the assessed value of 
mining properties was approximately 
one half the total assessed value in 
the county, must be deemed to have 
been assessed on full value as far as 
could be determined, where the va- 
lidity of the statute prescribing the 
method is not drawn into question. 
Washington Water Power Co. v. Sho- 
shone County, 270 F. 377. 


[k] Assessment of stock of goods. 
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‘one purpose at a different amount than that for 
An assessment is 
equal and uniform when all the taxable property in 
the taxing district is valued at the same proportion 
However, as equality in the 
assessment of property for taxation has been held to 
be an ideal which is impossible of realization,*® 
practical equality in assessment is all that can be 
expected,’® and approximation has been held to be 
all that is required ;’7 but there can be no substan- 
tial inequality in valuations for taxation purposes 
in the various kinds and items of the property that 
Discrimination applies to 
cases where the assessment is more favorable to one 
taxpayer than to another, the estates taxed being 
of the same or similar character,’® and different as- 
sessments made on different estates of a taxpayer 


taxation for other purposes.** 


of its real value.*4 


are subject to tax.’ 


—A statute requiring that stocks of 
goods be assessed on the average 
amount on hand, during the preceding 
year, but that the amount so assessed 
shall not be less than the capital 
actually employed in the business. 
State v. Burchfield Bros., 99 So. 198, 
211 Ala. 30. 


73. Cash v. St. Louis Southwest- 
ern Ry. Co., 276 S.W. 1008, 169 Ark. 
859; State v. St. Louis-San Francisco 
Ry. Co., 258 S.W. 609, 259 S.W. 415, 
162 Ark. 443 [cert den 45 S.Ct. 90, 
266 U.S. 602, 69 L.Ed. 462, and error 
dism 46 S.Ct. 66, 269 U.S. 172, 70 L. 
Ed. 219]; Mays v. Missouri Pac. R. 
Co., 250 S.W. 879, 159 Ark. 101; City 
of Hattiesburg v. New Orleans & N. 
BE. R. Co., 106 So. 749 [motion overr 
108 So. 799, 141 Miss. 497]; Yamhill 
County v. Foster, 99 P. 286, 53 Or. 
124. 


74. Town of Bow v. Farrand, 92 A. 
926, 77 N.H. 451; Mineral R. R. & 
Mining Co. v. Northumberland County 
Com’rs, 78 A. 991, 229 Pa. 436. 


75. Cumberland Pipe Line Co. v. 
Lewis, 17 F.(2d) 167;. State v. Meek, 
192 S.W. 202, 127 Ark. 349, L.R.A. 
1918F 642; Yamhill County v. Foster, 
99 P. 286, 53 Or. 124; Chicago, etc., R. 
Co. v. State, 108 N.W. 557, 128 Wis. 
553. 


[a] Statute recognizing uniform- 
ity as only approximation.—It has 
been held that a statute providing for 
a board of equalization recognizes the 
fact that valuations are merely rela- 
tive, and that uniformity is only an 
approximation. State v. Meek, 192 
Soe 202,-127 Ark. 349, L.R.A.1918F 
642. - 


76. Swift Coal & Timber Co. v. 
Board of Tax Sup’rs of Letcher Coun- 
ty, 3 S.W.(2d) 1067, 223 Ky. 461. 


[a] Mode of assessment held fair 
and uniform.—Swift Coal & Timber 
Co. v. Board of Tax Sup’rs of Letcher 
County, 3 S.W.(2d) 1067, 223 Ky. 461. 


77. Yamhill County v..Foster, 99 
P. 286, 53 Or. 124. , 


78. Camp Phosphate Co. vy. Allen, 
$1 So. 503, 77 Fila. 341. 


79. Union. Pac. R.. Co. vy. Hanna, 
24 5P. 5o0, 73 Colo. 162) 


80. Union Pac. R. Co. v. Hanna, su- 
pra. 


[a] Thus a railroad company own- 
ing mineral reservations on both ir- 
rigated and dary lands is not injured 
because the valuation of the dry lands 
is too low, where the valuation of the 
irrigated lands is not too high. Un- 
ion Pac. R. Co, v. Hanna, 214 P. 550, 
73 Colo. 162. 


81. Union Pac. R. Co. v. Hanna, 
214 RP. 550, 73 Colo. 162; People v. 


- 
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Mystic Workers of the World, 110 N. 
E. 907, 270 Tll..496; State v. Down- 
man, (Tex.Civ.App.) 134 S.W. 787 
vee S.Ct, 62, 231 U.S. 353, 58 L.Ed. 


[a] Tllustrations.—(1) The owner 
of mineral reservations under lands, 
some of which were dry and some of 
which were irrigated, cannot complain 
of discrimination in such assessments 
by reason of the comparative assess- 
ed value of the surface rights of such 
irrigated and dry lands, since, if there 
is inequality in the assessment of the 
surface rights, it is a matter for com- 
plaint by the owners of such surface 
rights injured thereby. Union Pac. 
R. Co. v. Hanna, 214 P. 550, 73 Colo. 
162. (2) Where a fraternal benefici- 
ary society was assessed under the 
general law with reference to the as- 
Sessment of property for taxation, 
and life insurance companies are as- 
sessed under a _ special provision 
which constitutes an exception to the 
general law, the society cannot ques- 
tion the constitutionality of such spe- 
cial provision, not having been assess- 
ed under it. People v. Mystic Work- 
os rae the World, 110 N.E. 907, 270 


82. Rees v. City of Erie, 90 A. 58, 
243 Pa. 189. 


83. State v. Pullman Co., 
W. 5438, 178 Wis. 240. 


84 U.S.—Cummings v. Merchants’ 
Nat. Bank, 101 U.S. 153, 25 L.Ed. 903; 
Salt Lake County v. Utah Copper Co., 
294 F. 199 [cert den 44 S.Ct. 403, 264 
U.S. 590, 68 L.Ed. 864, and error dism 
erage: 461, 267 U.S. 610, 69 L.Ed. 


Ark.—Wells v. Crawford County, 40 
S.W. 710, 63 Ark. 576, 37 L.R.A. Stl. 


Ga.—Washington Exch. Bank v. 
Barnett, 111 S.B. 46, 152 Ga. 704; 
Ogletree v. Woodward, 105 S.E. 243, 
150 Ga. 691. 


Ill—The Hub v. Hanberg, 71 N.E. 
826, 211 Ill. 43; People v. Cook Coun- 
ty, 52 N.E. 334, 176 Ill. 576; Burton 
Stock Car Co. v..Traeger, 58 N.E. 418, 
187 Ill. 9. 


Ind.—Whitney v. Ragsdale, 33 Ind. 
107, 5 Am.R. 185. 


Iowa.—Central Iowa Ry. Co. v. 
oi of Sup’rs, 25 N.W. 128, 67 Iowa 


Ky.—Jetts Bros. Distilling Co. v 
City of Carrodllton,-199 S.W. 37, 17% 
Ky. 561 [error dism 40 S.Ct. 255, 252 
U.S. 1, 64 L.Ed. 421]; Com. v. BE. Hi. 
Taylor, Jr., Co., 41 S.W. 11, 101 Ky. 
325, 19 Ky.L. 552. 


Md.—State v. Baltimore, 65 A. 369, 
105 Md. 1, 11 Ann:Cas. 716. 


Nev.—Sawyer v. Dooley, 32 P. 437, 
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do not, of themselves, constitute a discrimination,®® 
but only the persons discriminated against may com- 
plain of such discrimination.’! The return of a 
higher percentage of value on land than on the ac- 
tual cost of buildings and improvements has been 
held not necessarily to offend against the constitu- 
tional requirement of equality and uniformity.*? 
The failure of a statute to prescribe the exact meth- 
od in which the valuation of particular property 
should be determined has been held not to render 
the statute unconstitutional on the ground that such 
failure leads to discrimination and nonuniformity.** 
So long as no discrimination results, it has been 
held that there is no constitutional objection to 
statutes providing for the valuation of different 
kinds of property by different boards or officers,** 
or at different times,®® or according to a different 


21 Nev. 390. 


N.J.—Bergen, etc., R. Co. v. State 
Bd. of Assessors, 67 A. 668, 74 N.J. 
Law 742; State Bd. of Assessors v. 
utes Ry. Co.5) 45 A508; 748 GN deny: 


Tenn.—City of Knoxville v. Ft. San- 
ce Hospital, 257 S.W. 408, 148 Tenn. 


Wyo.—Kelley v. Rhoades, 51 P. 593, 
Le 237, 75 Am.S.R. 904, 39 L.R.A. 


[a] Necessity of equalization.— 
Under a constitutional provision re- 
quiring uniformity in taxation, it is 
the duty of a state, where different 
kinds of property are assessed by dif- 
ferent boards or officers, to provide 
for equalization between them. Rail- 
road, ete., Cos. v. Tennessee Bd. of 
Equalizers, 85 F. 302. See Missouri, 
ete., R. Co. v. Geary County, 58 P. 
121, 9 Kan.App. 350 [rev on other 
grounds 61 P. 693, 62 Kan. 168] (a 
statute requiring the board of equali- 
zation to equalize assessments is in 
conformity with a constitutional pro- 
vision relating to equality and uni- 
formity). 


Assessment of property of individ- 
uals and corporations by different offi- 
cers see Supra § 41. 


85. U.S.—Nelson Lumber Co. v. 
Loraine, 22 F. 54. 


Ark.—St. Louis R. Co. v. Worthen, 
13 S.W. 254, 52 Ark. 529, 7 L.RiA. 374. 


Colo.—People y. Henderson, 21 P. 
144, 12 Colo. 369. 


Bre ws v. Chicago, 49 Ill. 


Iowa.—Central Iowa Ry. Co. v. 
eee of Sup’rs, 25 N.W. 128, 67 Iowa 


Kan.—Francis vy. Atchison, ete., R. 
Co.,; 19 Kan. 303. 


Ky.—Worten v. Paducah, 93 S.W. 
617, 123 Ky. 44, 29 Ky.L. 450. 


Md.—Leser v. Lowenstein, 98 A. 
712, 129 Md. 244. 


Mont.—Hayes v. Smith, 192 P. 615, 
58 Mont. 306. 


Okl.—Anderson vy. Ritterbusch, 98 
P. 1002, 22 Okl. 761; Gay v. Thomas, 
46 P. 578, 5 Okl. 1 [rev on_ other 
grounds 18 S.Ct. 340, 169 U.S. 264, 42 
L.Ed. 740]. 


Tenn.—City of Knoxville v. Ft. 
Sanders Hospital, 257 S.W. 408, 148 
Tenn. 699. 


Wash.—Wright v. 
761, 16 Wash. 368. 


Wis.—Chicago, étc., R. Co. v. State, 
108 N.W. 557, 128 Wis. 553; Wiscon- 
sin Cent. R. Co, v. Lincoln County, 15 


Stinson, 47 P. 


For later cases, developments and chang’ss in the law see Annotations, same title and section number, 
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§ 44] 


mode of procedure.®¢ 


Increase or reduction of assessment or valuation. 
While the increasing of an assessment of all personal 
property except that belonging to a certain class of 
persons violates the requirement of uniformity,°? 
the raising by a tax commission of the aggregate val- 
uation of property originally assessed by a county 
assessor’ without raising the valuation of property 
originally assessed by the tax commission has been 
held not to constitute diserimination;*® nor does 


TAXATION 


uniformity.®° 


the increase in valuation of certain property of it- 


INV Ado ENVIS. Logs ASMQICh: Va 
Cleveland, 17 Wis. 556. 
[a] TIllustration.—A statute re- 


quiring an assessment on real estate 
every four years, the intervening 
years adopting the prior assessment, 
and an assessment of personalty once 
every year, does not violate the con- 
stitutional requirement of uniformity 
of taxation. Worten v. Paducah, 93 
S.W.- 617, 123 Ky. 44, 29 Ky.L. 450. 


[b] Assessment under different 
statute.—Where a foreign corporation 
made the statement required by St 
(1909) § 4078 (Russell St. § 6051), as 
a basis for the valuation of its fran- 
chise for the year 1905, and the board 
of valuation and assessment failed 
to assess the corporation until 1907, 
an assessment made under St. (1909) 
§ 4080 (Russell St. § 6053), as amend- 
ed by Act March 15, 1906 (L. [1906] 
p 88 ec 22), instead of under the law 
as it stood before the amendment, 
thereby increasing the tax, has been 
held illegal, as being a violation of 
the rule requiring uniformity in the 
levy of taxes. James v. American 
Surety Co. of New York, 117 S.W. 411, 
IBIS Ms keiemieh lee 


Assessment of: 


Property of residents and nonresi- 
dents at different times as violat- 
ing requirement of equality and 
uniformity see supra § 39. 

Realty and personalty at different 
times as violating requirement of 
equality and uniformity see supra 

38. 


86. U.S.—Central Coal & Coke Co. 
v. Carselowey, 40 F.(2d) 540 [aff 45 
¥.(2d) 744]; Waggoner v. Wichita 
County, 298 F. 818 [aff 3 F.(2d) 962 
(aff 47 S.Ct. 271, 273 U.S. 113, 71 L.Ed: 
566)]; Salt Lake County v. Utah Cop- 
per Co., 294 F. 199 [cert den 44 S.Ct. 
403, 264 U.S. 590, 68 L.Ed. 864 (error 
dism 45 S.Ct. 461, 267 U.S. 610, 69 
L.Ed. 813)]; Kansas City, etc., R. Co. 
v. King, 120 F614, 57 €:-C.A. 278. 


Ark.~-St. Louis Southwestern Ry. 
Co. v. State, 152 S.W. 110, 106 Ark. 
321 [aff 35 S.Ct. 99, 2385 U.S. 350, 59 
L.Ed. 265]. : 


Cal.—Hammond Lumber Co. v. Los 
Angeles County, 285 P. 896, 104 Cal. 
App. 235. 


Colo.—Tallon vy. Vindicator Consol. 
Gold Mining Co., 149 P. 108, 59 Colo. 
316; Foster v. Hart Consol. Mining 
Co., 122 P. 48, 52. Colo. 459; People 
vy. Henderson, 21 P. 144, 12 Colo, 369. 


Ga.—McLendon v. La Grange, 33 S. 
EH. 405, 107 Ga. 356. 


Ill.— Chicago v. University of Chi- 
cago, 134 N.E. 728, 302 Ill. 455, 23 A. 
L.R. 244. 


Kan.—First Nat. Bank v. Moon, 170 
P. 33, 102 Kan. 334, L.R.A.1918C 986; 
Geary County v. Missouri, etc., R. Co., 
61 P. 693, 62 Kan. 168; Ottawa Coun- 
ty v. Nelson, 19 Kan. 234, 27 Am.R. 
101. 

Ky.—Com. v. E. H. Taylor, Jr., Co., 
41, S.W. 11, 101 Ky. 325, 19 Ky.L. 
552. 


Minn.—State v. Minnesota & On- 
tario Power Co., 141. N.W. 839, 121 
Minn. 421; State v. Weyerhauser, 71 
N.W. 265, 68 Minn. 353. : 


N.J.—Bergen, ete, R. Co. v. State 
Bd. of Assessors, 67 A. 668, 74 N.J. 
Law 742. 


N.C.—Clark v. Maxwell, 150 S.E. 
190, 197 N.C.604 [aff 51° S.Ct 211, 282 
WES RRS Nene sea Bie ats eth aa 


Okl.—Boyd v. Wiggins, 54 P. 411, 
7 Okl. 85. 


Pa.—Lehigh Valley Coal Co. v. Lu- 
zerne. County, 99 A. 223, 255 Pa. “17. 


Tex.—Missouri,; ete., R. Co. v. Shan- 
non, 100 S.W. 138, 100 Tex. 379, 10 
L.R.A.N.S. 681. 


Va.—Com. v. Brown, 21 S.E. 357, 91 
Va. 762, 28 L.R.A. 110. 


Wash.—Great Northern Ry. Co. v. 
State, 147 P. 57, 84 Wash. 700; North- 
ern Pac. Ry. Co. v. State, 147 P. 45, 84 
Wash. 510,. Ann.Cas.1916E 1166; Na- 
than v. Spokane County, 76 P. 521, 35 
Wash. 26, 102 Am.S.R. 888, 65 L.R.A. 
3365-, Pacific ; Nat. Bank vy. Pierce 
County, 56 P, 9386, 20 Wash. 675. 


Wis.—State v. Pullman Co., 189 N. 
W. 5438, 178 Wis. 240; Chicago, etc., 
pee: v. State, 108 N.W. 557, 128 Wis. 
553. i 


W yo.—Kelley v. Rhoades, 51 P. 593, 
BW ee 237, 75 Am.S.R. 904, 39 L.R.A. 


“The constitutional rule looks, as 
it were, always to the object to be 
attained, not. necessarily to the mere 
means or manner of reaching it.” 
Chicago, ete., R. Co. v. State, 108 N.W. 
557, 128 Wis. 553, 571 [quot State v. 
Pullman Co., 189 N.W. 543, 558, 178 
Wis. 240]. 


[aj] “Any method that is uniform 
and fair to all persons similarly sit- 
uated is such an equity in the fixing 
of a tax rate as is equitable and just, 
and within the discretion and judg- 
ment of the taxing board, and may 
not be disturbed.’’ Waggoner v. 
Wichita County, 298 F. 818, 820 [aff 
8 F.(2d) 962, and 47 S.Ct. 271, 273 U.S. 
113, 71 L.Ed. 566]. 


[b] Thus an assessment of lease- 
hold estates in exempt property is 


| not discriminatory because similar 


estates in unexempt property are not 
separately assessed. Hammond Lum- 
ber Co. v. Los Angeles County, 285 P. 
896, 104 Cal.App. 235; Chicago v. Uni- 
versity of Chicago, 134 N.E. 723, 302 
Ill. 455, 28 ALR. 244. 


[c] Method best calculated to se- 
cure equality and uniformity is left to 
the judgment of the legislature, and 
its decision must be fgllowed by all 
taxing officers. Clark v. Vandalia R. 
Co,, 86 N.E. 851, 172 Ind. 409. 


[d] Waluation of mines.—(1) Un- 
der a constitutional provision declar- 
ing that the annual net proceeds of 
mines shall be taxed as provided by 
law, it has been held that the legis- 
lature is empowered to prescribe how 
the net proceeds subject to taxation 
shall be ascertained. Byrne vy. Fulton 
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self constitute a discrimination, where it does not 
appear that the valuation of other similar property 
was not increased ;*® and the reduction of a partic- 
ular assessment where it exceeded the percentage 
established throughout a taxing district has been 
held not to violate the requirement of equality and 
So too, a statute has been held con- 
stitutional which empowered a tax commissioner to 
order a reassessment of any or all property where 
the local assessors failed to comply with the laws 


\ 


Oil Co., 278 P. 514, 85 Mont. 329. (2) 
In fixing the value of mines at a 
multiple of the annual net proceeds, 
it has been held that the legislature 
and taxing authorities have a good 
deal of latitude in selecting the multi- 
ple, but the power is not unbounded 
(South Utah Mines & Smelters v. 
Beaver County, 43 S.Ct. 577, 262 U.S. 
325, 67 L.Ed. 1004), (3) and the rule 
is one of necessity and should not be 
extended to_cases clearly not within 
its reason (South Utah Mines & Smel- 
ters v. Beaver County, supra). (4) 
A statute assessing producing mines 
on 2 basis of one half the gross, plus 
all the net, proceeds of the preceding 
year has been held not unconstitution- 
al as violating the provision relating 
to equality and uniformity. Tallon 
v. Vindicator Consol. Gold Mining Co., 
149 P. 108, 59 Colo. 316. (5) Under 
a constitutional provision declaring 
that all mines from which valuable 
deposits are produced shall be taxed 
in addition to the surface improve- 
ments, and in lieu of the taxes on the 
lands, on the gross products thereof, 
in proportion to the value thereof, it 
has been held that the annual tax on 
a mine may properly be levied on the 
assessed value of the coal produced 
during the year after it has been tak- 
en from the mine, although it is ship- 
ped and sold as fast as produced, and 
such an assessment is not illegal be- 
cause such vaiue includes the cost of 
mining. Lion Coal Co. v. Bunten, 280 
F. 887. (6) That a tax assessor was 
directed to assess for taxes all min- 
eral rights by whomsoever held, 
where it appeared that the same had 
been severed by conveyance from the 
surface estate, does not direct the as- 
sessor to disregard in his assessment 
those holding lands in which the min- 
eral rights had not been severed by 
conveyance, and before a person can 
complain he must show that the tax 
assessor declined to assess for taxes 
those owning such mineral rights. 
State v. Downman, (Tex.Civ.App.) 134 
S.W. 787, [aff 34 S.Ct. 62, 231 U.S. 353, 
58 L.Ed. 264]. (7) A statute impos- 
ing a tax on mining property based 
on the net output has been held not 
in violation of the requirement of 
equality and uniformity. Hanley v. 
Federal Mining & Smelting Co., 235 
1s SK 4 )3 


[e] Different valuation of adjacent 
land.—While coal underlying adjacent 
tracts of land should be assessed at 
the same valuation per acre in the ab- 
sence of a showing of difference in. 
quality or quantity, the principle of 
uniformity is not violated by a valua- 
tion differing from that on adjacent 
land in a different proceeding, based 
on different evidence. Lehigh Valley 
Coal Co. v. Luzerne County, 99 A. 
2235 Zoot Pay iL. 


87. Columbia Terminals Co. v. 
Koeln, 3 S.W.(2d) 1021, 319 Mo. 445. 


es. First Nat. Bank v. Patterson, 
176 P. 498, 65 Colo. 166. 


89. Bunten v. Rock Springs Graz- 
ing Ass’n, 215 P. 244, 29 Wyo. 461. 


90. In re Harleigh Realty Co., 149 
AS 653; 5299 Pa. 335. 
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relating to the assessment of property.®* 


Even in the absence of constitutional provisions 
requiring equality and uniformity, it has been held 
that one kind of property may not be assessed at 
a certain proportion of its real value and another 
kind at another proportion,®? and there is. no con- 
stitutional bar to the legislature providing a mode 
of assessment of corporations in one city different 
from that prevailing elsewhere.®* 


[§ 45] (2) Assessment at Just or True Value. It 
is sometimes provided either by constitutional pro- 
visions’ or by statutes®® that, for the purposes of 
taxation, all property shall be assessed at its true 
or just value, and it has been held that the purpose 
of such a provision is to secure uniformity of bur- 
den on all property.°* However, an assessment of 
all the taxable property in the tax jurisdiction on 
the basis of a certain percentage of its true value 
has been held not to defeat such purpose?’ and 
will not be set aside,?® as the requirement that prop- 
erty be assessed at its true value must be sacrificed 
rather than the requirement that assessments shall 
be uniform and equal.®® When assessors have -as- 


91. State v. Rocke, 113 S.E. 647,{ 244, 29 Wyo. 461. 
91 W.Va.! 423. [a] = 
92. People ex rel. New York Cent. 


TAXATION — 


Such statutory requirement 
has been held to be a means to an 


{§§ 44-47 


sessed property far below its real cash value, they 
must follow the prineiple of uniformity and assess 
all property at the same proportionate value,* as 
illegal discrimination exists when property 1s as- 
sessed at a greater proportion of its actual value 
than is used at the same time in the assessment of 
all other property,? even though the assessment of 
the particular property is less than the actual value 
of the property. 


[§ 46] (8), Property Omitted or Grossly Under- 
valued. A statute providing for the assessment of 
omitted property* or for the reassessment of prop- 
erty where there was a gross undervaluation® has 
been held not to vidlate the requirement of equality 
and uniformity. : 


[§ 47] (4) Allowance of Deductions. The rule 
of equality and uniformity in taxation is not vio- 
lated by permitting the taxpayer, in listing or re- 
turning the amount of his taxable property, to de- 
duct the amount of his actual present indebtedness, 
whether this allowance be made against personal 
property and credits,® or by the deduction of a mort- 
gage debt from the value of the real estate on 


omitted from taxation for the preced- 
ing year may be assessed at double 
its value if such property is in the 
ownership or under the control of the 


& H. R. R. Co. v. Woodbury, 133 N.Y. 
S. 135, 74 Misc. 130, 145 [aff 129 N. 
Y.S. 1141, 145 App.Div. 900]; People 
ex rel. Rochester Telephone Co. v. 
State Board of Tax Com’rs, 134 N.Y.S. 
987; People v. Fraser, 26 N.Y.S. 814 
[aff 40 N.E. 165, 145 N.Y. 593]. 


93. People v. Moore, 11 N.Y.St. 859. 
94. See constitutional provisions. 


[a] Constitutional provision held 
mandatory.—A constitutional provi- 
sion declaring that the legislature 
shall prescribe such regulations as 
shall secure a just valuation of all 
property, both real and personal, ex- 
cept that exempted, has been held to 
be mandatory. Camp Phosphate Co. 
v. Allen, 81 So. 503, 77 Fla. 341. 


- 95. See statutory provisions. 


96. Camp Phosphate Co. vy. Allen, 
81 So. 503, 77 Fla. 341. 


97. Greene v, Louisville & Interur- 
ban R. Co., 37 S.Ct. 673, 244 U.S. 499, 
61 L.Ed. 1280, Ann.Cas.1917E 88; U. 
S. ex rel. Pierce v. Cargill, 258 F. 458 
[rev on other grounds 263 F. 856, mo- 
tion den 41 S.Ct. 14, and cert dism 
41 S.Ct. 68, 254 U.S. 668, 65 L.Ed, 
464]; Camp Phosphate Co. y. Allen, 
81 So. 503, 77 Fla. 341; Chicago, R. I. 
& Poy. Co. Vv. State, 197 NOW. 114, 
114 Neb. 362. 


“It is equally plain that it makes 
no difference what basis of valuation 
—that is what percentage of full val- 
ue—may be adopted, provided it be 
applied to all alike.’’ Greene v. Louis- 
ville & Interurban R. Co., 37 S.Ct. 673, 
680, 244 U.S. 499, 61 L.Ed. 1280, Ann. 
Cas.1917E 88 [quot Camp Phosphate 
ei Allen, 81 So. 5038, 77 Fla. 341, 


98. State v. Thayer, 71 N.W. 981, 
69 Minn. 170; Chicago, R. I. & P. Ry. 
ae v. State, 197 N.W. 114, 114 Neb. 


99. Knox y. Southern Paper Co., 
108 So. 288, 143 Miss. 870 [foll Knox 
v. L. N. Dantzler Lumber Co., (Miss.) 
108 So. 290; Knox v. Dantzler Ship- 
building & Dry Dock Co., (Miss.) 108 
So. 290; Knox vy. Van Cleave Lumber 
Co., (Miss.) 108 So. 290]; Bunten v. 
Rock Springs Grazing Ass’n, 215 P. 


end, and secondary to the constitu- 
tional requirement that all taxable 
property be assessed uniformly. Bun- 
ten v. Rock Springs Grazing Ass’n, 
215 P. 244, 29 Wyo. 461. 


1. People v. Chicago, B. & Q. R. 
Cot, 133 N.E. 325, 300 Ill. 399; Savage 
v. Pierce County, 123 BP. 1088, 68 
Wash. 623. 


2. U.S.—Southern Ry. Co. v. Watts, 
43.0S.Ct. 192" 260° US. 2519). 67 Td. 
375; Washington Water Power Co. v. 
Kootenai County, 270 F. 369 [op mod 
on other grounds 278 F. 524]. 


Ill.— People’s Gaslight & Coke Co. 
v. Stuckart, 121 N.E. 629, 286 Ill. 164. 


Ky.—Hillman Land & Iron Co. v. 
Commonwealth, 239 S.W. 1041, 194 Ky. 
599. Compare Louisville R. Co. v. 
Com.,- 49. S.W. 486, 105 Ky. 710, 20 
Ky.L. 1509 (holding that a corpora- 
tion whose franchise has been assess- 
ed at its fair cash value by the board 
of assessors eannot complain of the 
inequality caused by the fact that 
other officers have, in violation of the 
constitution and statutes, assessed 
property at less than its fair cash 
value). 


Utah.—First Nat. Bank v. Christen- 
sen, 118 P. 778, 39 Utah ‘568. 


Wash.—Weyerhaeuser Timber (Co, 
Na etet ge County, 167 P. 35, 97 Wash. 


Necessity of intentional undervalu- 
ation see infra § 48. 


8. Southern Ry. Co. v. Watts, 43 
S.Ct. 192, 260 U.S. 519, 67 L.Hd. 375; 
People’s Gaslight & Coke Co. v. Stuck- 
art, 121 N.E. 629, 286 Ill. 
man Land & Iron Co. v. Common- 
wealth, 239 S.W. 1041, 194 Ky. 599; 
First Nat. Bank y. Christensen, 118 
P. 778, 39 Utah 568. 


4. Biddle v. Oaks, 59 Cal. 94; Wil- 
cox v. Eagle Tp., 45 N.W. 987, 81 Mich. 
271; State v. Weyerhauser, 71 N.W. 
265, 68 Minn. 3538; Redwood County 
v. Winona, ete., Land Co., 41 N.W. 
465, 42 N.W. 478, 40 Minn. 512 [aff 
sane 83, 159 U.S: 526, 40 ‘Lima? 


[a] Assessment at double value.— 
A statute providing that any property 


164; Hill- 


same person who owned or controlled 
it the preceding year has been held 
not to violate the requirement of 
equality and uniformity. Biddle v. 
Oaks, 59 Cal. 94, 


5. State v. Weyerhauser 71 N.W. 
265, 68 Minn. 353. 


6. Ala.—State Bank v. Montgom- 
ery County Bd. of Revenue, 8 So. 852,° 
9b Alda. '217. 


Ill.—Edwards vy. People, 88 Ill. 340. 


‘Ind.—Florer y. Sheridan, 36 N.E. 
365, 137 Ind. 28, 23 L.R.A. 278. 


Kan.—Ritchie v. Ahlstedt, 
131, 105 Kan. 739 [cit Cyc]. 


Mich.—Stumpf v. Storz, 120 N.W. 
618, 156 Mich. .228, 132 Am.S.R. 521, 
23 L.R.A.N.S. 152. 


Minn.—State v. Northern Pac. R. 
Co., 103 N.W. 781, 95 Minn, 43; State 
v. London, etc., Mortg. Co., 83 N.W. 
339, 80 Minn. 277; State v. Moffett, 
67 N.W. 68, 64 Minn. 292. 


Mo.—State ex rel. Central States 
Life Ins. Co. of Missouri y. Gehner, 
8 S.W.(2d) 1078; State ex rel. Mis- 
souri State Life Ins. Co. v. Gehner, 8 
S.W.(2d) 1068, 320 Mo. 691. 


Neb.—Scandinavian Mut. Aid As- 
soc. “vy. Kearney County, 118 N.W. 333, 
116 N.W. 155, 81 Neb. 468, 478. 


Or.—Wetmore v. Multnomah Coun- 
ty, 6 Or. 463. 


[a] Net assets of insurance com- — 
panies.—A statute providing for the 
taxation of domestic insurance com- 
panies based on the net value of the 
companies’ assets in excess of legally 
required reserve and of unpaid policy 
claims has been held not to violate 
the constitutional requirement of 
equality and uniformity. State ex 
rel. Central States Life Ins. Co. of 
Missouri v. Gehner, (Mo.) 8 S.W.(2d) 
1073; State ex rel, Missouri State Life 
Ins. Co. v. Gehner, 8 S.W.(2d) 1068, 
320 Mo. 691. 


{b] Proportional deduction where 
taxpayer has tax exempt credits held 
unconstitutional— A statute provid- 
ing that so much of debts due or to 
become due as shall equal the amount 
of bona fide and unconditional debts 


186 P. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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which it is a lien,” or by allowing a corporation to 
deduct from its taxable assets the value of its real 
Where the stat- 
ute allowing deductions operates alike on all per- 
sons and property similarly situated, it has been held 
not to establish a want of uniformity,® but it has 


estate which is separately taxed.’ 


TAXATION 


also been held that, where the statute discriminates 


between different classes of property,?® or between 
different individuals or corporations,!! it violates 
the rule of equality and uniformity. 
authorizing the deduction of the value of public 
building fund bonds owned by a bank from the as- 
sessed valuation of its stockholders’ stock has been 
held not to violate the requirement of equality and 


uniformity.” 


Deduction for time property not within tax dis- 
trict. A statute providing for the taxation of prop- 
erty brought into a county after the assessment 
date, and providing that all persons having paid the 


of a taxpayer shall be exempt, ‘‘pro- 
vided that, if such person (taxpayer) 
shall be the owner of credits that are 
exempt from taxation, such propor- 
tion only of his indebtedness shall be 
deducted from the debts due or to be- 
come due. as is represented by the 
ratio between the taxable credits and 
total credits owned,’ has been held 
unconstitutional as violative of the 
rule of proportion intended to insure 
uniformity. Packard Motor Car Co. 
v. City of Detroit, 205 N.W. 108, 232 
Mich. 250; Packard Motor Car Co. y. 
City of Detroit, 205 N.W. 106, 232 
Mich, 245. 


{c] Taxation of banks “without 
deduction.”—Gen. St. (1915) § 11150, 
allowing a taxpayer to deduct indebt- 
edness which he owes from indebted- 
ness owing to him to reach _ the 
amount for which he shall be liable 
to taxation on account thereof, is not 
obnoxious to Const. art 11 § 2, requir- 
ing all property of banks “without de- 
duction” to be taxed, the quoted words 
having reference to the two hundred 
dollars exemption allowed to heads of 
families. Ritchie v. Ahlstedt, 186 P. 
131, 105 Kan. 739. 


[a] Im Ohio (1) it has been held 
that statutes. authorizing life, insur- 
ance companies to treat their reserve 
as a debt and authorizing the deduc- 
tion of debts in making returns for 
taxation are not unconstitutional (Co- 
lumbia Life Ins. Co. v. Hess, 162 N.E. 
466, 28 OhioApp. 107 [aff 156 N.E. 504, 
116 OhioSt. 416]), (2) although in ear- 
lier cases. a statute allowing the de- 
duction of liabilities from moneys and 
-eredits was held unconstitutional and 
void (Columbus Exchange Bank_v. 
Hines, 3 OhioSt. 1; Cincinnati Gas 
Light, ete., Co. v. Bowman, 12 Ohio 
Dec. (Reprint) 147). 


7. State v. Smith, 63 N.E. 25, 214, 
64 N.E. 18, 158 Ind. 543, 63 L.R.A. 


116. 


8. Michigan Mut. L. Ins. Co. v. 
Hartz, 88 N.W. 405, 129 Mich. 104; 
- Dennis v. First Nat. Bank of Great 

Falls, 178 P. 580, 55 Mont. 448. 


[a] Deduction of assessed value of 
realty.—A statute providing that in 
the assessment of stocks in national 
panks only the assessed value of real 
property owned by the bank shall be 
deducted has been held invalid, and 
the full cash value of such realty 
must be deducted. Dennis v. First 
Nat. Bank of Great Falls, 178 P. 580, 
55 Mont. 448. 


[b] No deduction in assessment of 
shares of stock.—Assessment of 
shares of national banks at their mar- 


ket value without making any deduc- |! 


A statute 
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tax shall at the time of the next assessment be al- 
lowed a deduction in a sum equal to that part of 
the entire assessment of the previous year as the 
number of days of the previous year it was not in 
the county bears to the whole of the assessment 
year, has been held unconstitutional.3 


In the absence of a constitutional provision re- 
quiring equality and uniformity, a statute ‘is not 
invalid because it taxes real property without al- 
lowing any deduction of debts, although such de- 
duction is allowed as to personalty.14 


[§ 48] (5) Misconduct of Taxing Officers and 
Defects in Execution of Tax Law. 


It has been held 


that the constitutional requirement of equality and 


tion on account of the real estate 
owned by the bank which is separate- 
ly taxable has been held not unconsti- 
tutional, the shares being the proper- 
ty of the stockholder, while the real- 
ty is the property of the corporation. 
People’s Nat. Bank v. Marye, 107 F. 
570 [aff 24 S.Ct. 68, 191 U.S. 272, 48 
L.Ed. 180]. : 


9. Johnson County v. Johnson, 89 
N.E. 590, 173 Ind. 76; Ritchie v. Ahl- 
stedt, 186 P. 131, 105 Kan. 739; Ar- 
mour & Co. v. Board of State Affairs, 
101 So. 138, 156 La. 661 [overr Colonial 
Sugars Co. v. Board of State Affairs, 
98-So,, 546,154 La. 971]. 


[a] Subsidiary corporations.—A 
statute providing that subsidiary cor- 
porations will not be permitted to de- 
duct accounts and bills payable from 
accounts and bills receivable for the 
purpose of assessment has been held 
not unconstitutional as violating the 
requirement of equality and uniform- 
ity. Armour & Co. v. Board of State 
Affairs, 101 So. 13, 156 La. 661 [overr 
Colonial Sugars Co. v. Board of State 
Affairs, 98 So. 546, 154 La. 971]. 


{b] INegal discrimination.—The 
allowance of a deduction from the 
capital stock of a mortgage company 
of the real estate mortgages owned by 
it that have been registered is a dis- 
erimination against the stockholders 
of national and state banks. Voran 
v. Wright, 284 P. 807, 129 Kan. 601 
[aff 281-P. 938,129 Kan.°1]. 


[c] Business wholly within .state. 
—Allowance of deduction of taxes 
paid to the United States in ascertain- 
ing net income to only those corpora- 
tions whose business is wholly within 
the state has been held a valid clas- 
sification, and constitutional. Equi- 
table Life Assur. Soc. of the United 
States v. Hart, 173 P. 1062, 55 Mont. 
76. 


[d] In Iowa (1) it has been held 
that the fact that private banks are 
not permitted to deduct exempt se- 
curities and other liabilities as are 
other banks does not result in dis- 
crimination (Mannings Bank vy. Arm- 
strong, 211 N.W. 485, 204 Iowa 512), 
(2) and in an earlier case (Head v. 
Board of Review of City of Jefferson, 
152 N.W. 600, 170 Iowa 300) under the 
statute then existing, it was held that 
permitting private banks to make de- 
ductions and exemptions and not af- 
fording the same privilege to national 
banks did not result in discrimination. 


16. In re Assessment, etc., of Tax- 
es, 54 N.W. 81%, 4 S.D. 6; In re Con- 
struction of Revenue Law, 48 N.W. 
813, 2 S.D. 58; Pullman State Bank v. 
Manring, 51 P. 464, 18 Wash. 250. 


uniformity has regard to the laws which may be 
passed for the imposition of taxes, and not to their 
practical working or execution;+> and that a law 
properly framed cannot be declared invalid because 


[a] Illustrations.—(1) Between 
realty and personalty. In re Asséess- 
ment, etc., of Taxes, 54 N.W. 818, 4 
§.D. 6; In re Construction of Revenue 
Law, 48 N.W. 818, 2.S.D. 58. (2) Mon- 
ey ‘or credits and bank stock. Pull- 
man State Bank v. Manring, 51 P. 464, 
18 Wash. 250. C \ 


1l. U.S'—Wellington First Nat. 
Bank vy. Chapman, 19 S.Ct. 407, 173° U. 
S. 205, 43 L.Ed. 669. 


Mich.—Standard L., etc., Ins. Co. v. 
Detroit Bd. of Assessors, 55 N.W. 112, 
95 Mich. 466. 


Minn.—State y. Duluth Gas, 
Co., 78 N.W. 1032, 
To RAS 6a. 


Mont.—Clark y. Maher, 
34 Mont. 391. 


Neb.—State v. Karr, 90 N.W. 298, 64 
Meb. 514. 


Ohio.—Treasurer of Fayette County 
v. Peopie’s, etec., Bank, 25 N.E. 697, 
47 OhioSt. 503, 10 L.R.A. 196. 


S.D.—In re Construction of Reve- 
nue Law, 48 N.W. 813, 2 S.D. 58. 


Discrimination between individuals 
and corporations in allowance of de- 
duction of indebtedness see supra § 
41. 


12. Board of Equalization of Mus- 
kogee County v. Exchange Nat. Bank 
of Muskogee, 230 P. 728, 104 Okl. 93; 
In re Walters Nat. Bank of Walters, 
22:8 P.. 9535-100. OKI. 155: 


13. Nathan v. Spokane County, 76 
P. 521, 35 Wash. 26, 102 Am.S.R. 888, 
65 L.R.A. 336. 


[a] Thus such a law discriminates 
by granting privileges and immunities 
to taxpayers who own or possess 
property at the time of the next as- 
sessment which are withheld from, 
and denied to, parties similarly’ situ- 
ated who may have paid their taxes 
levied pursuant to the statute, and 
who cease to own or have property on 
the tax rolls at the time of the next 
assessment. Nathan Vv. Spokane 
County, 76 P. 521, 35 Wash. 26, 102 
Am.S.R. 888, 65 L.R.A. 336. 


Making certain property taxable for 
period in which other property is not 
taxable see supra § 32. 


etc., 
76 Minn. 96, 57 


ST P22; 


14. Paddell v. New York, 100 N.Y. 
S.- 581, 50 Misc. 422 [aff 100 N.Y.S. 
1133, 114 App.Div. 911 (aff 80 N.E. 


1114, 187 N-Y. 552 [aff 29 S.Ct. 139, 
211 U.S. 446, 538 L.Ed. 275J)]. 


15. Apperson v. Memphis, 1 F.Cas. 
No. 497, 2 Flipp. 363; Spencer vy. Peo- 
ple, 68 Ill. 510; Kirkpatrick vy. New 
Brunswick, 40 N.J.Eq. 46. 
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injustice or inequality results from the error or mis- 
conduct of the officers charged with its administra- 
tion,1® or because it is practically possible, under 
the terms of the statute, to escape taxation on some 
kinds of property by manipulation or evasion.*? 
However, as inequality and lack of uniformity may 
result from the misconduct of taxing officers by 
which property of one person, or a class of persons, 
or a particular class of property, is intentionally 
assessed at a valuation greater in proportion to its 
real or cash value than is placed on the general 
mass of other taxable property,'® thereby invalidat- 
ing the assessment,!® the action of taxation officers 
must conform to the constitutional commands of 
Equality of assessment 
being an ideal which is impossible of realization,”? 
it has been held that, in the assessment of property, 


equality and uniformity.”° 


TAX ATION 


mere omissions22 or errors of judgment?* of the tax- 


16. U.S.—Cummings v. Merchants’ 
Nat. Bank, 101 U.S. 158, 25 L.Ed. 903; 


Dundee Mortg., ete., Co. v. School 
Dist.) No, 1; 21BY 151. 

La.—Missouri, etce., Trust Co. v. 
Smart, 25 So. 443, 51 La.Ann. 416; 


State v. Maxwell, 27 La.Ann. 722.° 


Mont.—Montana Nat. Bank of Bill- 
ings v. Yellowstone County, 252 P. 
876, 78 Mont. 62 [rev on other grounds 
267 P. 304, 82 Mont. 380, in conform- 
ity to mandate of Sup. Ct. 48 S.Ct. 
331, 276 U.S. 499, 72 L.Ed. 673]. ' 


Tex.—Missouri, etc., R. Co. v. Shan- 
non, 100 S.W. 138, 100 Tex. 379, 10 L. 
R.A.N.S. 681. Compare Hoefling v. 
San Antonio, 20 S.W. 85, 85 Tex. 228, 
16 L.R.A. 608 (allowing a recovery of 
taxes paid under coercion, and holding 
that the command of the constitution 
eannot be evaded by an ordinance im- 
posing the tax on all persons engaged 
in a given occupation, if there be no 
intention or effort to enforce it 
against a particular class). 


Wis.—Chicago, etc., R. Co. v. State, 
108 N.W. 557, 128 Wis. 553. 


See Illinois Cent. R. Co. v. Com., 108 
S.W. 245, 128 Ky. 268, 32 Ky.L. 1112, 
110 S.W. 265, 33 Ky.L. 326 [aff 31 S. 
Cts Go, 208: Urs: 5515554 hay trary 
(fact that some railroads escaped tax- 
ation does not entitle others to go 
free, where all taxpayers of other 
classes paid their taxes). 


[a] Tax may be rendered illegal 
for lack of uniformity either in con- 
sequence of the law providing for it 
or the misconduct of those charged 
with its administration, but, so long 
as this is not a result of the law, the 
jaw cannot be held invalid on this 
ground and the remedy, if any, must 
be confined to the illegal proceedings 
under it. Dundee Mortg., etc., Co. v. 
School Dist. No. 1, 21 F. 151. 


17. Mercantile Nat. Bank v. New 
WiOnkie2 oh Mn i Om Lett si O.©tiys20yerbed 
U.S. 138, 30 L.Ed. 895]; State v. Sav- 
age, 91 N.W. 716, 65 Neb. 714; Chris- 
tian Moerlein Brewing Co. v. Hagerty, 
8 OhioCir.Ct. 330, 4 OhioCir.Dec. 276 
{aff 44 N.H. 1131, 52 OhioSt. 671]. 


~ 18. First Nat. Bank v. Christensen, 
118 P. 778, 39 Utah 568. 


19. See infra text and notes 38, 39. 


20. State v. Meek, 192 S.W. 202, 
127 Ark. 349, L.R.A.1918F 642. 


[a] Amendment of levy.—Where a 
taxpayer refused to pay an illegal 
item in the tax levy, and, after other 
taxes had been collected, the commis- 
sioner of roads and revenues made a 
so-called amendment to the levy, by 


adding the illegal item to a legal item, 
this was not a legitimate amendment, 
but an attempted new levy against 
a single taxpayer, and is unconstitu- 
tional. Wright v.. Southern Ry. Co., 
112 S.E. 171, 28 Ga.App. 545. 


21. See supra § 44. 


22. Folsom y. Bank of Greenwood, 
120 So. 317, 97 Fla. 426 [foll Folsom 
v. Bank of Malone, 120 So. 319, 97 
Fla. 433]; City of Tampa v. Palmer, 
105 So. 115, 89 Fla. 514; Camp Phos- 
phate Co. v. Allen, 81 So. 503, 77 Fla. 
341; City of Tampa v. Kaunitz, 23 So. 
416, 39 Fla. 683, 63 Am.S.R. 202; State 
ex rel. Hagerman v. St. Louis & E. 
St. L.-Bilectric: Ry. Cos 216 Siw! 763, 
279 Mo. 616 [aff 41 S.Ct. 488, 256 U.S. 
314, 65 L.Ed. 946]; Chicago, ete., R. 
Be v. State, 108 N.W. 557, 128 Wis. 

vo. 


“The omission to assess some prop- 
erty subject to the tax, or the unequal 
valuations in assessments as made, 
even if shown to be substantial in 
amount, might be a mere oversight or 
error of judgment of the assessing 
officers, which would not be sufficient 
to render illegal the assessment 
against the complainant’s property.” 
Folsom v. Bank of Greenwood, 120 So. 
317, 97 Fla. 426, 430, 431 [foll Folsom 
este of Malone, 120 So. 319, 97 Fla. 


[a] Bona fide belief property is 
exempt.—Where the mere omission 
to assess taxable property is in con- 
sequence of a bona fide belief that it 
is exempt from taxation, or through 
inadvertence or negligence, the as- 
sessment will not be held to be void. 
Camp Phosphate Co. vy. Allen, 81 So. 
503, 77 Fla. 341; City of Tampa v. 
Kaunitz, 23 So. 416, 39 Fla. 683, 63 
Am.S.R. 202. 


{[b] If statute is valid and appli- 
cable, taxes assessed against a cor- 
poration are lawfully made, irrespec- 
tive of the omission of taxing officials 
to make assessments under the same 
statutes against other corporations li- 
able to assessment thereunder. State 
ex rel. Hagerman v. St. Louis & E. St. 
L, Hlectric Ry. Co., 216 S.W. 763, 279 
Mo. 616 [aff 41 S.Ct. 488, 256 U.S. 314, 
65 L.Ed. 946]. 


23. Sioux City Bridge Co. v. Da- 
kota County, Neb., 43 S.Ct. 190, 260 
U.S. 441, 67 L.Ed. 340, 28 A.L.R. 979 
[rev 182 N.W. 485, 105 Neb. 843]; 
Union Sulphur Co. vy. Reid, 271 F. 978; 
Folsom v. Bank of Greenwood, 120 So. 
317, 97 Fla. 426 [foll Folsom vy. Bank 
of Malone, 120 So. 319, 97 Fla. 433]; 
City of Tampa v. Palmer, 105 So. 115; 
89 Fla. 514; Camp Phosphate Co. vy. 
Allen, 81 So. 503, 77 Fla. 341; People 


For later cases, developments and changes in the law see Annotations, 


[8 48 


ing officials in the exereise of an honest judgment?+ 
will not invalidate the assessment; but there must 
be something more, something which in effect 
amounts to an intentional violation of the principle 
of practical uniformity,?® which may be made out. 
by showing that other property was uniformly and 
systematically assessed at a lower percentage of its 
fair cash value than that of the complaining party.*° 
Algo, it has been held that, if a tax legally imposed 
is nondiseriminatory, it does not become diserimi- 
natory in thé imposition by subsequent illegal and 
void acts of a merely ministerial or clerical officer 
or employee in attempting to make changes ,°* and 
mere irregularity in the extension of the tax will not 
create a lack of uniformity when the tax is actually 
uniform as levied and extended.** 
intentional omission of taxable property?® or an 


However, an 


Vi Chicago, “B: &.Q.-RCo.; 132 INGEE 
325, 300 Ill. 399; People v. Keokuk 
& Hamilton Bridge Co., 122 N.E. 467, 
287 Ill. 246; Brundrett v. Lucas, (Tex. 
Civ.App.) 194 S.W. 613. 


[a] Discriminatory administration 
must be authoritative.—(1) In order 
to constitute discrimination in the 
practical administration of the law, it 
must appear that the discriminatory 
administration was authoritative 
(lowa Nat. Bank v. Stewart, (Iowa) 
232 N.W. 445 [foll. Home Sav. Bank 
v. Stewart, (lowa) 232 N.W. 471 (cert 
gr Des Moines Nat. Bank v. Stewart, 
51 S.Ct. 358)]), (2) and intentional 
(see infra text and note 30). 


24. People v. Chicago, B. & Q. R.. 


Co., 133 N.E. 325; 300 Ill. 399; People 
v. Keokuk & Hamilton Bridge Co., 122 
N.E. 467, 287 Ill. 246. : 


25. Sioux City Bridge Co. v. Dako- 
ta County, Neb., 43 S.Ct. 190, 260 U.S. 
441, 67 L.Hd. 340, 28 A.L.R. 979 [rev 
182 N.W. 485, 105 Neb. 843]; Cumber- 
land Pipe Line Co. v. Lewis, 17 F.(2d) 


167; Union Sulphur Co. v. Reid, 271 
F. 978; Chamberlain v. Walter, 60 F. 
788; Camp Phosphate Co. vy. Allen, 


81 So. 503, 77 Pia. 341. 


26. Cumberland Pipe Line Co. 
Lewis, 17 F.(2a) 167. 


_[a] Different standards of valua- 
tion adopted and applied by the as- 
sessing department in the valuation 
of the property of different persons or 
different classes of property has been 
held to show an intentional discrim- 
ination. Louisville & N. R. Co. v. 
Bosworth, 230 F. 191 [modified on oth- 
er grounds, 37 S.Ct. 683, 244 U.S. 522, 
61 L.Ed. 1291, Ann.Cas.1$17E 97]. 


27. Iowa Nat. Bank v. Stewart, 
(lowa) 232 N.W. 445 [foll Home Sav. 
Bank v. Stewart, (Iowa) 232 N.W. 471, 
and cert gr Des Moines Nat. Bank vy. 
Stewart, 51 S.Ct. 353]. 


28. People v. Chicago, B. & Q. R. 
Co., 184 N.E. 88, 301 Ill. 404. 


[a] Tlustration When a tax is 
actually extended against all of the 
property in a taxing district compris- 
ed of two counties, a resident of one 
county cannot assert that it lacks uni- 
formity because of the irregularity of 
the act of the clerk of the other coun- 
ty in extending the tax without first 
requiring the certificate of levy to be 
returned to him. People v. Chicago, 
rive Q. R. Co., 134 N.E. 88, 301 Tl. 


29. Camp Phosphate Co. vy. Allen, 
81 So. 503, 77 Fla. 341; City of Tampa 
v. Kaunitz, 23 So. 416, 39 Fla. 683, 68 
Am.S.R. 202; People v. Missouri Pac. 
R. Co., 184 N.E. 314, 301 Il. 541. 


V- 


same title and section number. 


— 


§§ 48-49] 


intentional inequality of assessments?°® violates the 
mandate of the constitution requiring equality and 
uniformity, and especially if done in pursuance of 
some custom, scheme, or system?! in which values 
are not ascertained as provided by law.?? 
sential question in determining the validity of an 
assessment is whether the constitutional require- 
ments as to equality and uniformity have been con- 
formed to, or systematically, and intentionally, and 
grossly disregarded,?* and an assessment made by 
a method which disregards elements ordinarily de- 
terminative of value is invalid where actual discrim- 
ination results,** even though the assessor acted 
honestly and in good faith in making the assess- 


30. U.S.—Southern Ry. Co. v. 
Watts, 43 S.Ct. 192, 260 U.S. 519, 67 
L.Ed. 375; Chicago & N. W. Ry. Co. 
v. Evelana, 13 F.(2d) 442 [cert gr 47 
SiCt, 212,273 U.S. 680, 71 L.Ed. 837, 
and cert dism 47 S.Ct. 332, 273 U.S. 
740, 775, 71 L.Ed. 886]; Chicago, M. & 
St. P. Ry. Co. v. Kendall, 278 F. 298; 
Taylor v. Louisvilie & N. R. Co., 88 
REVS DOR Sale. CUA Sb 3ST: 


Ark.—Hays v. Missouri Pac. R. Co., 
250 S.W. 879, 159 Ark. 101. 


Fla.—West Virginia Hotel Corpora- 
tion v. W. C. Foster Co., 132 So. 842; 
Camp Phosphate Co. vy. Allen, 81 So. 
503, 77 Fla. 341. 


Ill.— People v. Chicago, B. & Q. R. 
Co., 133 N.E. 325, 300 Ill. 399; People 
v. Keokuk & Hamilton Bridge Co., 122 
N.E. 467, 287 Ill. 246; People’s Gas- 
light & Coke Co. vy. Stuckart, 121 N.E. 
629, 286 Ill. 164. 


Iowa.—Iowa Nat. Bank v. Stewart, 
232 N.W. 445 [foll Home Sav. Bank 
v. Stewart, 232 N.W. 471i (cert gr Des 
Moines Nat. Bank v. Stewart, 51 S.Ct. 
353) 1]. 


Mich.—Newport Mining Co. y. City 
of Ironwood, 152 N.W. 1088, 185 Mich. 
668. 


fa] Assessment made in disregard 
of rules.—An assessment arbitrarily 
made by a board of equalization in 
disregard of its own rules for ascer- 
taining the value of the capital stock 
of corporations cannot be sustained. 
People’s Gaslight & Coke Co. v. Stuck- 
art, 121 N.E. 629, 286 Ill. 164. Assess- 
ment in which values not ascertained 
as provided by law see infra text and 
note 382. 


[b] Adoption of system of valua- 
tion designed to operate unequally is 
unconstitutional. Shawmut Mfg. Co. 
v. Inhabitants of Benton, 122 A. 49, 
123 Me. 121. 


{c] Discrimination not shown.— 
That the county boards in North Car- 
olina, proceeding under N. C. Revenue 
Act (1921) § 28a, reduced the valua- 
tion of real estate in sixty-seven 
counties of the state, the reduction 
varying from one to fifty per cent, 
but that in thirty-three counties, in- 
cluding those in which the largest 
cities were located, no reduction was 
made, and that the state board, acting 
under § 28g of that act, reduced the 
valuation of one railroad, does not 
show clearly an intentional and sys- 
tematic .undervaluation of property 
other than railroad property, which is 
necessary to establish discrimination 
against the railroads. Southern Ry. 
Co. v. Watts, 43 S.Ct. 192, 260 U.S. 
519, 67 L.Ed. 375. 


[da] Assessment irreconcilable 
with impartial performance.—Assess- 
ment of oil land at six hundred thou- 
sand dollars and surrounding oil lands 
at forty thousand dollars to one hun- 
dred seventy-seven thousand dollars 


TAXATION 


The es- 


impartial performance of the official 
duty of the assessor. Birch v. Orange 
County, 262 P. 788, 88 Cal.App. 82. 


Extent of invalidity of assessment 
see infra text and notes 38, 39 


31. Shawmut Mfg. Co. v. Inhabit- 
ants of Benton, 122 A. 49, 123 Me. 121; 
Randals vy. State, (Tex.Civ.App.) 15 
S.W.(2d) 715. 


[a] Pursuance of scheme not 
shown.—Where a railroad company 
filed a statement concerning its prop- 
erty and its value with the state tax 
commission, under S. D. Rev. Code 
(1919) § 6597, and the value fixed by 
the commission was less than the val- 
ue as given in such statement, it could 
not be said that the tax commission 
acted arbitrarily, or was pursuing a 
scheme unlawfully, unjustly, and un- 
fairly to value the railroad’s proper- 
ty, or that it willfully and fraudu- 
lently disregarded the report, in vio- 
lation of S. D. Const. art 6 § 17, re- 
quiring equal and uniform taxation. 
Chicago & N. W. Ry. Co. v. Eveland, 
285 KF. 425 [vacated on other grounds 
289 F. 783]. : 


32. Randals v. State, 
App.) 15 S.W.(2d) 715. 


Assessment by board of equaliza- 
tion in disregard of own rules see su- 
pra note 30 [aj. 


(Tex.Civ. 


Mahoney vy. City of San Diego, 
189, 198 Cal. 388. 


Mahoney y. City of San Diego, 


33. 
245 P. 

34. 
supra. 


35. 
supra. 


36. Greene v. Louisville & In- 
terurban-R. Co., 37 S.Ct., 6738, 244 U.S. 
499, 61 L.Ed. 1280, Ann.Cas.1917E 88; 
City Ry. Co. v. Beard, 293 F. 448; 
Taylor v. Louisville & N. R. Co., 88 
By, 300,32 (C. CVA, 537. 


“The various boards whose united 
action is by law intended to effect a 
uniform assessment on all classes of 
property are to be regarded as one 
tribunal, and the whole assessment on 


Mahoney v. City of San Diego, 


‘all elasses of property is to be re- 
Taylor v.- 


garded as one judgment.”’ 
Louisville & N. R. Co., 88 F. 350, 374, 
31 C.C.A. 537 [quot Greene v. Louis- 
ville -& “Interurban R..Co., 37 S.Ct. 
673, 681,°244 U.S. 499, 61 L.Ed. 1280, 
Ann: Cas.1917H 88; (City, Ry.* Co... v: 
Beard, 293 F. 448, 450]. 


87. Baker v. Druesedow, 44 S.Ct. 
40, 263 U.S. 137, 68 L.Ed. 212 [aff (Tex. 
Commn.App:) 229 S.W. 493 (rev (Civ. 
App.) 197 S.W. 1043)]; Southern Ry. 
Co: v. Watts, 43 S.Ct. 192, 260 U.S. 
519, 67 L.Ed. 375; Greene v. Louis- 
ville & Interurban R. Co., 37 S.Ct. 673, 
244 U.S. 499, 61 L.Ed. 1280, Ann.Cas. 
1917 88;) Chicago & N. W. Ry. Co. 
v. Eveland, 13 F.(2d) 442 [cert gr 47 
SiGe 112" 273 U.S. 680,) ¢1 Tid.) 837, 
and cert dism 47 S.Ct. 332, 273 U.S. 
740, 755, 71 L.Ed. 886]; City Ry. Co. 


has been held irreconcilable with thel v. Beard, 293 F. 448; Louisville & N. 
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ment.*° As the various assessing boards are regard- 
ed as one tribunal,*® where illegal discrimination 
exists, it is immaterial whether it was effected by a 
single assessing board or through, the action of two 
independent boards.?7 > 


Effect of misconduct. Misconduct on the part of 
taxing officers resulting in an assessment which is 
contrary to the constitutional principles of equality 
and uniformity may invalidate the particular as- 
sessment so made,?® or at least entitle those discrim- 
inated against to relief against the assessment to 
the extent. to which it is improper.®® 


[§ 49] f. Discrimination as to Rate Charged. 


R. Co. v. Bosworth, 230 F. 191 [mod 
on other grounds 37 S.Ct. 683, 244 U.S. 
522, 61 L.Ed. 1291, Ann.Cas.1917E 97]; 
Taylor v. Louisville & N. R. Co., 88 F. 
9905178 ka OC. Cl Ags bole 


“Tf any board which is an essential 
part of the taxing system intentional- 
ly, and therefore fraudulently, vio- 
lates the law, by uniformly under- 
valuing certain classes of property, 
the assessment by other boards of 
other classes of property at the full 
vaiue, though a-literal compliance 
with the law, makes the whole as- 
sessment, considered as one judg- 
ment, a fraud upon the fully assessed 
property. And this is true, although 
the particuiar board assessing the 
complainant’s property may have 
been wholly free from fault of fraud 
or intentional discrimination.” Tay- 
lor v. Louisville & N. R. Co., 88 F. 
350, 374, 31 C.C.A. 537 [quot Greene 
v. Louisville & Interurban R. Co., 37 
S.Ct. 673, 681, 244 U.S. 499, 61 L.Ed. 
1280, Ann.Cas.1917E 88; City Ry. Co. 
v. Beard, 293 F. 448, 450]. 


38. Fla.—Camp Phosphate Co. v. 
Allen, 81 So. 508, 77 Fla. 341. 


Ky.—James v. American Surety 
Co., 117 S.W. 411, 1383 Ky. 313. 
Pa.—Commonwealth v. Mammoth 


Vein Coal, .ete:, Co. 11 Pa Dist 1328: 
Commonwealth v. Lake Shore, ete., R. 
Co., 11, Pa.Dist., 318, 


R.I.—MecTwiggan v. Hunter, 30 A. 
962, 18 R.I. 776. 


Wis.—Marsh v. Clark County, 
Wis. 502. 


[a] Entire assessment illegal.— 
(1) Where the assessors of taxes 
willfully and intentionally omit prop- 
erty which should be assessed for 
taxation, the entira assessment is 
rendered illegal. Camp Phosphate Co. 
v. Allen, 81 So. 503, 77 Fla. 341; Mc- 
Twiggan v. Hunter, 30 A. 962, 18 R. 
I. 776. (2) Violations or evasions of 
duty imposed by law to secure a just 
and uniform rule of assessment, 
whether occurring by mistake in law 
or fraud in fact, which go to impair 
the general equality and uniformity 
of the assessment, and thereby to de- 
feat the uniform rule of taxation, 
vitiate the whole assessment as the 
foundation of a valid tax. Marsh v. 
Clark, 42 Wis. 502. 


39.. U.S.—Dundee Mortg., etc., Co. 
v. Parrish, 24 F. 197. 


Ark.—Doniphan Lumber Co. v. Cle- 
burne County, 212 S.W. 308, 1388 Ark. 
449. 


Fla.—West Virginia Hotel Corpora- 
tion v. W. C. Foster Co., 132 So. 842 
[foll West Virginia Hotel Corporation 
v. Barbee, 134 So. 230]. 


Ill.— People v. Missouri Pac. R. Co., 
134 N.E. 314, 301 Ill. 541. 

Tex.—Lively v. Missouri, ete., 
Co., 120 S.W. 852, 102 Tex. 545. 
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The constitutional provisions relating to equality 
and uniformity in taxation*® have been held to re- 
quire equality and uniformity in the rate charged,** 
and a tax which calls for the payment by one tax- 


payer of a heavier exaction than 


because the first is assumed to be financially able 
to bear exaction with Jess distress than the other, 
may be said to offend against the principle of uni- 
formity and equality,*? as taxes cannot be increased 
in ratio because the individual taxpayer owns more 
Where the consti- 
tution is amended so as to permit the taxation of 


property than his neighbor.** 


intangible property at a different 


property, the legislature may provide a special rate 


for this type of property.** 
Where property classified.*® 


[a] Illustration.—Where the prop- 
erty of individuals was assessed at 
a certain percentage of its true value, 
and the property of a railroad com- 
pany at its full value, the court re- 
lieved against the illegal discrimina- 
tion by reducing the railroad assess- 
ment to the same proportion as that 
applied to other property. Lively v. 
Missouri, etc., R. Co., 120 S.W. 852, 
102. Tex. 545. 


[b] Arbitrary assessment at twice 
actual value of property does not af- 
fect the validity of the entire assess- 
ment roll, but only the validity of the 
particular assessment. West Vir- 
ginia Hotel Corporation v. W. C. Fos- 
ter Co., (Fla.) 132 So. 842 [foll West 
Virginia Hotel Corporation v. Barbee, 
134 So. 230]. 


[ec] Accidental, unintentional, or 
erroneous omissions do not render 
void the entire tax. People v. Mis- 
souri Pac, R. Co., 1384 N.H. 314, 301 
Til. 541. 


40. See constitutional provisions 
and supra § 30. 


41. Ark.—Hays v. Missouri Pac. 
Riso... 250" SSW. 7879, 159 Ark 101% 
State v. New York Life Ins. Co., 173 
S.W. 1099, 171 S.W. 871, 119 Ark. 314. 


Ga.—Savannah v. Weed, 11 S.E. 235, 
84 Ga. 683, 8 L.R.A. 270. 


Ind.—Fesler v. Bosson, 
145; 189 Ind. 484. 


Kan.—State v. Cumiskey, 155 P. 47, 
97 Kan. 343. | 


Mass.—S. S. White Dental Mfg. Co. 
v. Commonwealth, 98 N.E. 1056, 212 
Mass. 35, Ann.Cas.1913C 805 [aff 34 S. 
Ci doe Zola Ons.. OS.206 dala. Lavin. cm 
re Opinion of Justices, 84 N.E. 499, 
195 Mass. 607. 


Miss.—Adams v. Mississippi State 
Bank, 23 So. 395, 75 Miss. 701. 


Mo.—State v. Switzler, 45 S.W. 245, 
Ber Mo. 287, 65 Am.S.R. 653, 40 L.R.A. 


Mont.—Anaconda Copper Mining 
5 v.. Junod, 227 P.' 1001, 71 Mont. 


Neb.—State v. Ord State Bank, 220 
N.W. 265, 117 Neb. 189. 


fi Aiea eg v. Eastabrook, 3 Nev. 


N.H.—In re Opinion of the Justices, 
149 A. 321; Arlington Mills v. Town 
of Salem, 140 A. 163, 83 N.H. 148; In 
re Opinion of the Justices, 138 A. 284, 
82 N.H. 561; In re Opinion of the Jus- 
tices, 120 A. 629, 81 N.H. 552; Amos- 
keag Mfg. Co. v. Manchester, 47 A. 
74, 70 N.H. 336. 


N.J.—Central R. Co. v. State Bd. 
of Assessors, 7 A. 306, 49 N.J.Law 1, 


128 N.E. 


A constitutional 
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another, merely 


rate than other 


[§§ 49-50 


provision requiring that taxes shall be uniform on 
the same class of subjects has been held to relate 
to. the rate of taxation and to mean that all prop- 
erty of the same class shall be taxed at the same 
rate,#® and implies that different classes of prop- 
erty may be taxed at different rate 
where property has been classified according to 
rules hereinafter stated,*® the rule requiring equal- 
ity and uniformity is not violated by the imposition 
of different rates on the different classes,*® but is 
violated where a different rate is applied to subjects 
of the same class,®° or where the classification is not 
made in accordance with such rules.*? 


[§ 50] g. Payment, Enforcement, and Collection 


s.47 Hence, 


| of Taxes>?—(1) In General. Although there is 


authority to the 


Or.—Yamhill County vy. Foster, 99 


P. 286, 53 Or. 124. 


Pa.—Meinig v. Miller, 5 Pa.Dist.& 
Cow32 9} : 


S.D.—Ewert v. Taylor, 160 N.W. 
19%, 38 _S,D.. 124, 


Wis.—Paul v. Town of Greenfield, 
232 N.W. 770, 202 Wis. 257; Minne- 
apolis, St. P. & S. S. M. Ry. Co. v. 
Douglas County, 150 N.W. 422, 159 
Wis. 408, Ann.Cas.1916E 1199. 


[a] Equality of burden requires 
uniform rate of taxation.—The equal- 
ity of burden implied by uniformity 
(see supra § 31) cannot exist without 
uniformity in the mode of assessment 
(see supra § 44) as well as in the 
rate of taxation. Greene y. Louis- 
ville & Interurban R. Co., 37 S.Ct. 673, 
244 U.S. 501, 61 L.Ed. 1280, Ann.Cas. 
1917E 88; Cummings v. Merchants’ 
Nat. Bank, 101 U.S. 153, 25 L.Ed. 903; 
City Ry. Co. v. Beard,. 298 FP. 448; 
Washington Water’ Power Co. v. 
Kootenai County, 270 F. 369 [mod on 
other grounds 273 F. 524]; Hanover 
Fire Ins. Co. v. Harding, 158 N.E. 849, 
327 Ill. 590 [conforming to 47 S.Ct. 
179, 272 US.- "4946.49 PALE RES T1347; 
Shawmut Mfg. Co. v. Inhabitants of 
Benton, 122 A. 49, 123 Me. 121; State 
v. U. S., etc., Express Co.; 60 N.H. 
219; Columbus Exch. Bank v. Hines, 
3 OhioSt. 1;. State v. Sippel, 11 Ohio 
N.P.N.S. 555; State v. Cage, (Tex.Civ. 
App.) 176 S.W.. 928. 


[b]. Property brought into state 
after beginning of taxable year.—A 
statute, providing that all property 
brought into the state after October 1 
and before the assessor has completed 
the assessment shall be taxed the 
same as if held in the state on October 
1, has been held not unconstitutional 
under a provision requiring property 
to be taxed at the same rate. Proctor 
v. State, 109 So. 105, 215 Ala. 6. 


[ec] Apportionment.—Burns St. 
Annot, (1908) § 7711 et seq, providing 
for the construction of gravel roads 
by taxation, is not invalid on the 
ground that the rate of taxation is un- 
equal by reason of the fact that, al- 
though one township may have but a 
small portion of the improvement, 
the apportionment is made in the 
ratio the assessed value in each town- 
ship bears to the assessed value of 
the property in all the townships; for 
the question of the rate of assess- 
ment, within Const. art 10 § 1, requir- 
ing uniformity and equality in assegs- 
ments and taxation, is not involved, 
but the question is simply one of ap- 
portionment. 
N.H. 529, 174 Ind. 115. 


[d] Statutes held unconstitution- 
al.—(1) A statute providing that the 
rate of levy on express companies to 


Cummins v. Pence, 91 


contrary,®°* uniformity of taxation 


he the equivalent of the average rate 
of levy on property for the preceding 
year, while all other property is taxed 
at the rate of levy for the current 
year. Ewert v. Taylor, 160 N.W. 797, 
38 -S:D.124:.- .@)° VA statute: taxing 
notes, stock, bonds, credits, and mort- 
gages, pursuant to constitutional au- 
thorization, has been held invalid for 
failure to guarantee equality in rates. 
Arnold v. Hopkins, 265 P. 223, 203 
Cal. 553: 


42. Bromley v. McCaughn, 
(2d) 380 [aff 36 F.(2d) 1019]. 


43. In re Opinion of the Justices, 
(N.H.) 149 A. 321. 


44. Porter v. First Nat. Bank, 119 
So. 130, 519, 96 Fla. 740. 


45. Classification for purposes of 
taxation see infra §§ 58-64. 


46. Blake v. Young, 261 P. 
128 Okl. 153. 


47. Commercial State Bank of 
ager v. Wilson, 220 N.W. 152, 53 


48. See infra §§ 58, 59. 


49. Stevenson v. Metsker, 286 P. 
673, 180 Kan. 251, 262; State v. Peter- 
son, 198 N.W. 1011, 159 Minn. 269; 
Commercial Trust Co. of New Jersey 
v. Hudson County Board of Taxation, 
92 A. 799, 87 N.J.Law 179 [aff 92 A. 
263, 86 N.J.Law 424]; In re Harkness’ 
Estate, 204 P. 911, 83 Okl. 107, 42 A. 
Ee 399: 


“The uniformity clause is not ap- 
plicable except where there is a dif- 
ferent rate or measure applied to sub- 
jects of the same class. It does not 
mean that the same rate must be 
levied upon all subjects; it does not 
mean that the same rate must be 
levied upon licenses, franchises, in- 
comes and inheritances that is levied 
upon property, nor that it shall be 
the same upon any two distinct ‘sub- 
jects’ of taxation; it does not mean 
that each ‘subject’ of taxation must 
bear the same rate that all other ‘sub- 
jects’ bear in order to comply with the 
uniformity clause. To apply the same 
rate or measure to all ‘subjects’ would 
be impracticable in some cases and 
impossible in others.” In re Hark- 
ness’ Estate, 204 P. 911, 915, 838 Okl. 
107, 42 A.L.R. 399. 


50. In re Harkness’ Estate, supra. 

51. Northern Pac. Ry. Co. v. San- 
ders County, 214 P. 596, 66 Mont. 608. 

52. Enforcement and _ collection 
generally see infra §§ 1290-1487. 

Payment generally see infra §8§ 
1224-1289, 


53. Taxpayers’ Protective Assoc. 
v. Kirkpatrick, 7 A. 625, 41 N.J.Eq. 
347 (the constitutional provisien re- 
lates only to the assessment of taxes, 


26 F. 


923, 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§3 50-52] 


has been held to refer to uniformity in dates of 
maturity and the time when interest, penalties, and 
costs may be imposed on the taxpayer,®* and a stat- 
ute making certain taxes due at an earlier date 
than others has been held to violate the require- 
ment of equality and uniformity.®° However, a 
‘statute compelling’ the payment of taxes on unse- 
cured personal property at an earlier date than other 
taxpayers are required to pay their taxes has been 
held not unconstitutional where it applied to all 
property owners similarly situated ;°* also, although 
there is authority to the contrary,*’ it has been held 
that the requirement of equality and uniformity is 
not applicable to statutes relating to the collection 
of taxes,°* and statutes providing different meth- 
ods for the enforcement and collection of taxes on 
different kinds of property or as to different classes 
of taxpayers have been held not invalid,®® provided 
they do not affect the amount to be paid or the time 
of its payment;®° and it has been held that the 
requirement of equality and uniformity has no ap- 
plication to statutes which only provide a remedy 
for the collection of taxes already past due.°! 


Statute fixing priority of claims against insol- 
vent banks has been held not to violate the require- 
ment of equality and uniformity.*? 


Statute postponing payment of state taxes on 
property held by the federal government for unpaid 
taxes until such federal taxes are paid and requir- 
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ing the owner to pay interest on such deferred state 
taxes has also been held constitutional.®? 


In the absence of a constitutional provision re- 
quiring equality and uniformity,** a statute cannot 
be held unconstitutional because it provides differ- 
ent methods for the collection of a tax.®® 


[§ 51] (2) Discounts and Rebates. A_ statute 
allowing a discount for the prompt payment of taxes 
applicable to all persons is constitutional;** and, 
provided a classification has been made in accord-. 
ance with rules hereinafter stated,®7 a statute al- 
lowing a discount for the prompt payment of taxes 
to one class of taxpayers and not to another has 
been held not to violate the requirement of equality 
and uniformity.°’ However, it has been held that 
the legislature may not provide for a rebate of a 
certain percentage of the tax to a certain class of 
taxpayers. °® 


[§ 52] (8) Compromise and Settlement; Accept- 
ance of Part.’° A statute providing for the compro- 
mise and settlement of tax suits by the attorney- 
general and district attorneys has been held not 
unconstitutional, such statute contemplating an in- 
vestigation of facts by the district attorneys and 
the court.‘1 A statute authorizing the acceptance 
of a part of the tax for the whole is unconstitutional 
where it may be applied as favoritism to the tax- 


and there is no weight in the ob- 
jection that a statute makes certain 
taxes payable earlier than others). 


54. Shipp v. Cummings, 14 S.W. 
(2d) 747, 158 Tenn. 526. . 


Costs generally see infra XV. 
Interest generally see infra XV. 
Penalties generally see infra XV. 


55. Ewert v. Taylor, 160 N.W. 797, 
88 S.D. 124; Shipp v. Cummings, 14 
S.W.(2d) 747, 158 Tenn. 526. 


56 Mohawk Oil Co. v. Hopkins, 
2867 Pa 33,196, Cal. 1485 Rode v. 
Siebe, 51 P. 869, 119 Cal. 518, 39 L.R.A. 
842; Northwest Auto Co. v. Hurlburt, 
207 P. 161, 104 Or. 398. 


57. McComb v. Bell, 2 Minn. 295. 
58. Flock v. Smith, 47 A. 442, 65 


N.J.Law 224; Smith v. Cleveland, 17 
Wis. 556. 

59. Ill.—F airfield v. People, 94 Ill. 
244, 


Iowa.—Galusha v. Wendt, 87 N.W. 
512, 114 Iowa 597. 


Kan.—Atchison, ete, .R. Co... v. 
Clark, 58 P. 561, 60 Kan. 831. 


Ky.—Specht v. City of Louisville, 


(122 S.W. 846, 135 Ky. 548. 


Okl.—Anderson v. Ritterbusch, 98 
P. 1002, 22 Okl. 761. 


Pa.—Schoyer v. Comet Oil & Refin- 
ing Co., 130 A. 418, 284 Pa. 189. But 
see Com. v. Swab, 8 Pa.Co. 111 (hold- 
ing a statute relating to the collection 
of taxes and applicable only to bor- 
oughs and townships unconstitution- 
al). 

S.D.—Ewart v. Taylor, 
797, 38 S.D. 124. 


fa] It is uniformity of burden and 
not identity of methods of enforce- 
ment which is required by the consti- 
tutional provisions. Galusha Vv. 
Wendt, 87 N.W. 512, 114 Iowa 597. 


[b] Different rules based on nat- 
ural differences.—If there must be 
different rules for persons or objects, 


160 N.W. 


they should be based on natural dif- 
ferences, and such diversity should 
not unnecessarily impinge the rights 
of others who may be affected there- 
by. Schoyer v. Comet Oil & Refining 
Co., 130 A. 413, 284 Pa. 189. 


[ec] In Maryland it has been held 
that the rule of uniformity does not 
apply to provisions relating to the 
collection and enforcement of the 
tax, provided these provisions and 
any penalties imposed for the failure 
to pay taxes are equally and uni- 


formly imposed on persons similarly ], 


situated and belonging to the same 
elass. Grossfeld v. Baughman, 129 
A. 370, 148 Md. 330. 


60. Ewert v. Taylor, 160 N.W. 797, 
38 S.D. 124. 


61. State v. Kansas City & M. Ry. 
a priaee Co., 174 S.W. 248, 117 Ark. 
606. 


[a] Whus the constitutional proyi- 
sion was not intended to afford pro- 
tection to the owner of property 
which has escaped taxation against 
the enforcement of his obligation, un- 
less all others similarly situated are 
compelled to pay. State v. Kansas 
City & M. Ry. & Bridge Co., 174 S.W. 
248, 117 Ark. 606. 


[b] Corporations.—A statute pro- 
viding for the collection of overdue 
taxes from corporations and_ the 
procedure therefor has been held not 
to be a statute classifying property 
for taxation, and the failure to in- 
clude individual, as well as corporate, 
property does not make it violative of 
the requirement of equality and uni- 
formity. State v. Kansas City & M. 
Ry. & Bridge Co., 174 S.W. 248, 117 
Ark. 606. 


Discrimination between individuals 
and corporations see supra §§ 40, 41. 


62. Felton v. McArthur, 160 S.E. 
419, 173 Ga. 465; Baggett v. Mobley, 
155 S.E. 334, 171 Ga. 268. 

Priorities generally see 
1176-1197. 

63. Com. v. E. H. Taylor, Jr., Co., 


infra §§ 


41 S.W. 11, 101 Ky. 325, 19 Ky.L. 552. 


64. Necessity of equality and uni- 
formity in absence of constitutional 
provision see supra § 29 


65. People.v. New York Floating 
Dry Dock Co., 11 Abb.N.Cas. 40, 6} 
How.Pr. 451 [aff 92 N.Y. 487]. 


66. Buchanan vy. West Kentucky 
Coal €o:, 291 S.W. 32, 218 Ky. 259,61 
A.L.R. 281; Board of Education of 
Louisville v. Sea, 181 S.W. 670, 167 
Kye VU 2: 


67. See infra § 58. 


68. Louisville, etc., R. Co. v. Louis- 
ville, 29 S.W. 865, 16 Ky.L. 796 [error 
dism 17 S.Ct. 725, 166 U.S. 709, 41 L. 
Hd. 1173]; Norfolk Southern R. Co. 
V. uacy,122.S.B. 71638, L387 N.Cl Gn: 
Keator v. Lackawanna County, 141 A. 
37; 292 Pa.<269. , 

[a]. Discount to boroughs and 
townships.—A statute allowing a dis- 
count for the prompt payment of 


county taxes in townships and 
boroughs has been held not unconsti- 
tutional. Keator v. Lackawanna 


County, 141 A. 37, 292 Pa. 269 (legis- 
lature cannot be held to exact lines of 
demarcation either as to intensity of 
population or scope of territory and 
that a division based on reasonable 
grounds, having a substantial rela- 
tion to the subject dealt with, is all 
that is necessary). But see Com. v. 
Lackawanna Co., 7 Pa.Co. 173 (holding 
such a statute unconstitutional). 

69. See case infra this note. 

[a] Thus, an act providing for a 
rebate of eighty per cent on all taxes, 
or so much thereof as shall not exceed 
forty-five cents per acre, on filing of 
an affidavit that the land contains a 
certain quantity of timber, has been 
held violative of the constitutional 
provision requiring all taxes to be 
uniform on the same class of sub- 


jects. Tubbs v. County, 16 Pa.Dist. 
318, 32 Pa.Co. 504. 
70. Compromise and _ settlement 


wenerally see infra §§ 1253-1257. 


71. State v. State Inv. Co., 239 P. 
741, 30 N.M. 491. 
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payer’or some one acting for him,’? but not where 
such a statute looks to the collection of as much as 
possible of the amounts due by taxpayers and the 
taxing officials have exhausted all legal and ordi- 
nary means within their powers to collect the 
amounts due in full.7% 


[§ 53] (4) Sale or Resale by aie 74 The sale 
of tax certificates by the state after the redemption 
period has expired for less than the amount stated 
in the certificate does not violate the requirement of 
‘equality and uniformity;7° nor does a statute which 
provides that, when the state becomes the owner 
of property sold for taxes, it may resell the prop- 
erty or any part thereof to the highest. bidder, and 
which makes no provision for the return to the 
owner of the property of any excess of the selling 
price above the accrued taxes and penalties.*°® 


[§ 54] (5) Imposition of Penalty and Interest."” 
Although there is authority to the contrary,’® it 
has been held that a statute imposing a penalty for 
delinquency in the payment of taxes, or for failure 
or refusal to return property for assessment, is not 
invalid on the ground of inequality or unjust dis- 
_ erimination,’® and statutes permitting counties to 
waive or reduce penalties on delinquent taxes,°° or 
remitting penalties on taxes levied for certain years 
if paid prior to a specified date,*+ are not violative 
of the requirement of equality and uniformity; and 
it has been held that the constitutional requirement 
of equality and uniformity does not control the na- 
ture and character of the penalty that may be 
assessed by the legislature for failure to pay taxes 
when due.*? However, the addition by a school 
board without authority of law, of ten per cent to 
the assessed valuation of lands as a penalty for the 


72. Ranger Realty Co. v. Miller, 
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Scammon v. Chicago, 


[8§ 52-55 


failure of the owners to rénder their lands for tax- 
ation, has been held violative’ of the requirement 
of equality and uniformity,®* and a statute imposing 
a penalty for any default or omission which is whol- 
ly that of the publie officers and not that of the 
taxpayer is invalid.*4 


Interest.°° A statute or ine that taxes shall 
bear interest after the date on which they are pay- 
able has been held not to violate the requirement of 
equality and \vuniformity.*® 


[§ 55] h. Recovery of Taxes Paid and Redemp- 
tion from Tax Sales.*7 A statute permitting public 
service companies having property in more than one 
county, which property was assessed as a unit, to 
maintain a single action against all counties to re- 
cover an excessive tax has been held not unconsti- 
tutional, such companies forming a distinct class.*° 
A statute which requires the payment of different 
amounts in order to redeem property depending 
on whether such property was taken by the county 
or sold to a private citizen has been held discrim- 
inatory and unconstitutional.£® A statute requiring 
one redeeming a tax certificate, held by the state 
after the time property owners are required to make 
tax returns, to pay the tax for the current year is 
not unconstitutional as violating the requirement of 
equality and uniformity because of the facet that 
the amount exacted for the year of redemption is 
ascertained by estimate and may amount to a great- 
er sum than if the tax had been made in the normal 
manner, as the requirement complained of is im- 
posed wholly by way of penalty for delinquency 
and the penalty is no part of the tax, and has no 
application if the property owner pays his taxes 
within the time preseribed by law,°° and the fact 


44 Ill. ;penalty to adult owners and a less 


(Fla.) 136 So. 546. 


[a] Uniformity of taxation de- 
mands that during the redemption 
period the amount required to be paid 
by a taxpayer to redeem shall inure in 
full to the benefit of the taxing au- 
thorities. Ranger Realty Co. v. Mil- 
ler, (Fla.) 1386 So. 546. 


73. Ranger Realty Co. v. Miller, 
(Fla.) 136 So. 546. 


74. Sale for delinquent tax gen- 
erally see infra XII. 


75. Ridgeway v. Peacock, 131 So. 
140, 100 Fla. 1297; Lincoln Mortgage, 
eres Co. v. Davis, 92 PRP. 707, 76 Kan. 
ait 


[a] Compromise act authorizing 
county commissioners, when property 
offered at tax sale remains unsold for 
three years for want of buyers, to 
cause a certificate to be issued for 
less than the full amount due thereon, 
does not violate the constitutional re- 


quirement that taxation shall be 
éduatl.. daincoln’ Mortg?, ‘ete, ‘Col v, 
Davis, 92 P. 707, 76 Kan. 639. 

76. Merchants’ Trust Co. Vv. 
Wright, 118 P. 517, 161 Cal. 149. 


Resale generally see infra XII. 
77. Penalty: 


Generally see infra XV. 


Payment of tax for current year re- 
garded as penalty on redemption of 
tax certificate held by state see in- 
fra § 55. 


Violation of provision requiring taxa- 
tion according to value see infra § 


v 


73. 
269, 


79. U.S.—Doll v. Evans, 7 F.Cas. 
No... 3,969, 9 Phila. (Pa.) 364. 


Cal.—Biddle v. Oaks, 59 Cal. 94. 


Kan.—Missouri, etce., R: Co. v. Mi- 
ami County Com’ rs, Toby LOS Ceekan. 
434; Missouri, etc., R. Co. v. Labette 
County, 59: P 383, § Kan. App. 545. 


Nev.—Virginia v. Chollar-Potosi 
Gold, ete., Min. Co., 2 Nev. 86. 


Or.—Livesay v. De Armond, 284 P. 
Li eR: 422. 


166, 131 Or. 563, 68 A. 
Pa.—Fox’s Appeal, 4 A. 149, 112 
Paros 


S.C.—Ex p. Lynch, 16 S.C. 32. 
Tenn.—Myers v. Park, 8 Heisk. 550. 


Vt.—Bartlett v. Wilson, 8 A. 321, 59 
Vt. 28. 


Ww , ate v. 
119, 17 Wash. 447. 


[a] Not revenue statute.—A stat- 
ute imposing a penalty for the non- 
payment of taxes within the time re- 
quired has been held not to be a rev- 
enue statute, and hence the require- 
ment of equality and uniformity is 
not applicable thereto. lLivesay v. 
De Armond, 284 P. 166, 131 Or. 568, 
68 A. L. R. 422 


Whittlesey, 50 P. 


80. Livesay v. De Armond, 284 P. 
166, 131 Or. 568, 68 A.L.R. 422. 

81. State v. Coos County, 237 P. 
678, 115 Or. 300. 

82. Evans v. Norvell, 226 P. 573, 
99 Okl., 248, 

[a] 


Thus a statute providing a!389, 100 Fla. 1394 


penalty for infants, idiots, or insane 
persons, on redemption of land sold 
for taxes, is not in conflict with a con- 
stitutional provision providing that 
taxes shall be uniform on the same 
class of subjects. Evans v. Norvell, 
226° P. 573, 99 Ol. 248. 


83. Ferguson v. Academy Consol. 


Independent School Dist. (Tex.Civ. 
App.) 14 S.W.(2d) 1051. 
84 Redwood County v. Winona, 


etc., Land Co., 41 N.W. 465, 42 N.W. 
473, 40 Minn. 512 [aff 159 U.S. 526, 16 
S.Ct. 83, 40 L.Ed 247] (where it is 
the duty of the taxing officers to 
assess land and there is no duty on 
the part of the owner to list them for 
taxation, and lands are omitted from 
an assessment by such officers, it is 
competent to reassess them in a sub- 
Sequent year for the back taxes, but 
no penalty can be imposed, as by the 
addition of interest, for the nonpay-, 
ment of such taxes, the owner not 
having been in default bt). 


85. Interest, penalties, and forfei- 
tures generally see infra XV. 


86. Galveston, ete, R. Co. y¥. 
veston, 74 S.W. 537, 96 Tex. 520. 


87. Recovery of taxes paid gener- 
ally see infra §§ 1258-1288. 


Redemption from tax sale generally 
see infra XIII. 


88. Casco Co. v. Ek egy County 
(Wash.) 2 P.(2d) 677 


89. Sanderson vy. Bateman, 253 P. 
1100, 78 Mont. 235. 


90. pqnen house, Vv. 


Gal- 


Holly, 131 So. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 55-57] 


that a delinquent taxpayer does not have to pay 
taxes for the current year when redeeming tax cer- 


tificates held by individuals does 


statute unlawfully discriminatory.°* 


[§ 56]-i. Discrimination in Distribution or Appli- 
at xe The constitutional pro- 
visions requiring equality and uniformity relate to 
the levy of taxes,®* and not to the distribution or 
appheation of the revenue derived therefrom;°* and 
hence statutes relative to the distribution or appli- 
cation of such money cannot be held invalid on 


cation of Taxes Collected.°2 


this ground.®® 


[§ 57] j. Fixing Situs of Property for Taxa- 
The legislature may, without violating the 


tion.?® 


91. Rosenhouse v. Holly, supra. 


[a] Thas, where lands are bid in 
by the state, they appear on the tax 
rolls with the notation “state tax cer- 
tificate,’ and thereafter are omitted 
from taxation, and, if the tax certifi- 
cate is redeemed after the time prop- 
erty owners are required to make tax 
returns, there is a likelihood that 
they may escape taxation for the 
year, while, if the tax certificate is 
held by an individual, taxes for sub- 
sequent years are assessed as if no 
certificate had been issued, Rosen- 
ees v. Holly, -131 So. 389, 100 Fla. 


92. Disposition of taxes collected 
generally see infra XVI. 


Necessity for application to object 
for which levied see infra XVI. 


93. See supra §§ 30-33. 


94. Ga.—Abbott v. Commissioners 
of Roads and Revenues of Fulton 
County, 129 S:E. 38, 160 Ga. 657 [cit 
Cyc. ; 

Ill.—Sangamon County vy. City of 
Springfield, 63 Ill. 66. 


Ind.—Kerr v. Perry School Tp., 70 
N.E. 246, 162 Ind. 310. 


Me.—Sawyer v. Gilmore, 83 A. 673, 
109 Me. 169. 


Minn.—State v. Cronkhite, 9 N.W. 
681, 28 Minn. 197. OR 


Miss.—State v. Board of Sup’rs of 
7 ieee County, 105 So. 541, 141 Miss. 


Mont.—State v. Moulton, 189 P. 59, 
57 Mont. 414. 


N.C.—Greene County v. Snow Hill 
Ry OOn aS B39 1 LOTOIN. Cs, 409%; 
Newell v. Green, 86 S.E. 291, 169 N.C. 
462; State v. Commissioners, 30 S.E. 
352, 122 N.C. 812; Brown v. Commis- 
sioners, 5 S.E. 178, 100 N.C. 92; Hol- 
ton v. Mecklenburg County, 93 N.C. 
430. 


Ohio.—Miller v. Korns, 140 N.E. 773, 
107 OhioSt. 287. 


[a] Contract to refund taxes.—A 
contract by a city to refund to an 
individual the amount of taxes as- 
sessed against him does not render 
the taxation of other property in- 
valid, and a taxpayer cannot refuse to 
pay his taxes because the city had 
Or was about to misappropriate its 


funds. State v. Thayer, 71 N.W. 931, 
69 Minn. 170. 
95. Me.—Sawyer v. Gilmore, 83 A. 


673, 109 Me. 169. 
Md.—Commissioners of Carroll 
County v. City of Westminster, 91 A. 
412, 123 Md. 198. 
Miss.—State v. Board of Sup’rs of 
ie County, 105 So. 541, 141 Miss. 


Mont.—State v. Dawson County, 286 
P. 125, 87 Mont. 122; State v. Moul- 
ton, 189 P. 59, 57 Mont. 414. 


N.C.—Leonard v. Sink, 150 S.E, 813, 
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constitutional provisions in regard to equality and 
uniformity of taxation, fix the situs of personal 
property for purposes of taxation,®’ and give it a 
situs other than the domicile of the owner,’ it 
being sufficient if the property where it is taxed 
is taxed equally and uniformly with other property 
in the same taxing: locality ;°® but the action of the 


not be purely arbitrary or unrea- 


A proviso in a-tax law that the personal 
property of all corporations engaged in maritime’ 
commerce and navigation shall be assessed only in 
the city, ete., which is stated in their articles of as- 


sociation, thus conferring on such corporations the 


7 
198 N.C. 114; Greene County v. Snow 
EMORY f° Co. 14 o SSNs 897 Ot NCC. 
419; Newell v. Green, 86 S.E. 291, 169 
N.C. 462; State v. Commissioners, 30 
S.E. 352, 122 N.C. 812; Brown v. Com- 
missioners, 5 S.H. 178, 100 N.C. 92. 
But see Riggsbee vy. Durham, 94 N.C. 
800; Puitt v. Gaston County, 94 N.C. 
709, 55 Am.R. 638 (holding that an 
act requiring a tax on the polls and 
property of colored persons to be ap- 
plied exclusively to the education of 
their children and requiring a similar 
tax as to white persons to be applied 
exclusively to the education of their 
children, was unconstitutional). 


N.D.—State v. Taylor, 156 N.W. 561, 
83 N.D. 76, L.R.A:1918B 156, Ann.Cas. 
1918A 583. 


’ Ohio.—Miller v. 
773, 107 OhioSt. 287. 


Or.—Kinney v. City of Astoria, 217 
P. 840, 108 Or. 514. 


Pa.—Com. v. Alden Coal Co., 43 
Pa.Co. 353. 


Va.—Town of Narrows v. Board of 
Sup’rs of Giles County, 105 S.E&. 82, 
128 2-Va Sao 


Wis.—State v. Cary, 191 N.W. 546, 
181 Wis. 564; State v. Donald, 158 N. 
W. 317, 163 Wis. 626. 


[a] Return of tax on marine ter- 
minal of railroad to municipality has 
been held not to accomplish an actual 
discrimination between the taxing 
units of the state as such a terminal 
imposes on the municipality in which 
it exists responsibilities, duties, and 
financial obligations not shared by 
municipalities possessing only ordi- 
nary railroad property. State v. Don- 
ald, 158 N.W. 317, 163 Wis. 626. 


[b] Statute appropriating state 
taxes to city to be used in payment of 
interest on bonds to be issued for the 
reconstruction of public property de- 
stroyed by fire has been held not to 
violate the requirement of uniformity. 
Kinney v. City of Astoria, 217 P. 840, 
108 Or. 514. 


[ec] Allowing town to retain part 
of county tax.—Acts (1914) c 327 
(Narrows Town Charter) § 27, giving 
the town the right to collect three 
fourths of all road taxes levied by the 
county on the inhabitants of the town, 
which shall be expended within the 
limits of the corporation on the 
streets and roads therein under the 
direction and supervision of the coun- 
cil, is within the power of the legis- 
jature, and not in conflict with Const. 
(1902) § 168, as to uniform taxation, 
not going as far as lawfully might 
have been done had it made a separate 
road district of the town, it being im- 
material that there may be streets 
or roads in the town which are not 
county roads, on which the town au- 
thorities may use some or all of the 
taxes so assigned. Town of Narrows 
v. Board of Sup’rs of Giles County, 
105 S.B. 82,128 Va. 572. 


{d] Return of taxes to municipal- 
ity.—Law permitting fifty per cent of 


Korns, 


140 N.B. 


privilege of fixing the situs of their property for the 


road taxes collected from municipal- 
ity to be turned back and segregated 
for street purposes is not unconstitu- 


tional. Leonard v. Sink, 150 S.E. 813, 
198 N.C. 114. 
96. Situs generally see infra S 
635-642. x 3 
27. U.S.—Dundee Mortg. Trust 
Inv.-Co. v. Parrish, 24 F. 197. 
Bank v. 


Tl.—Mendota First. Nat. 
Smith, 65 Ill. 44, 


Kan.—Freedom Tp. of Republic 
County v. Dougias, 160 P. 1147, 99 
Kan. 176; Ottawa County v. Nelson, 
19° Kan. 234,-27 Am.R. 101. 


La.—Gulf Refining Co. v. Tilling- 
hast, 94 So. 418, 152 La. 847. 


N.J.—Vanatta v. Runyon, 41 N.J. 
Law 98. 


Or.—Crawford v. Linn County, 5 P. 
738, 11 Or. 482. 5 


Wis.—Chicago, etc..R. Co. v. State, 
108 N.W. 557, 128 Wis. 553. 


{a] Corporate personalty outside 
state. —A statute making personal 
property of a domestic corporation 
subject to taxation in the state, «al- 
though actually out of the state, has 
been held not to contravene the con- 
stitutional requirement of uniformity. 
Com. v. Union Refrigerator Transit 
Co., 80 S.W. 490, 181 Ky. 131, 26 Ky. 
L. 23, 81 S.W. 268, 26 Ky.L. 397 [rev on 
other grounds 26 S.Ct.) 36,9199" WIS: 
194, 50 L.Ed. 150]. 


[b] Mortgages.—(1) The rule stat- 
ed in the text applies to a statute au- 
thorizing mortgages to be taxed in 
the county where they are recorded, 
without reference to the residence of 
the owner (Dundee Mortg. Trust Inv. 
Co. v. Parrish, 24 F. 197;-Crawford v. 
Linn County, 5 P. 738, 11 Or. 482), 
(2) and to a statute requiring mort- 
gages to be taxed in the town or city 
where the premises are_ situated 
(Vanatta v. Runyon, 41 N.J.Law 98). 


[ec] Shares of stock.—(1) A stat- 
ute making shares of national bank 
stock taxable at the place where the 
bank is situated without regard to 
the residence of the owners has been 
held not unconstitutional (Mendota 
First Nat. Bank v. Smith, 65 Ill. 44), 
(2) although there is authority to the 
contrary (Union Nat. Bank v. Chi- 
cago, 24 F.Cas.No. 14,374, 3 Biss. 82). 


[d] Statute sanctioning universal 
rule that the situs of movable person- 
al property for the purpose of taxa- 
tion is at the domicile of the own- 
er is not unconstitutional. Gulf Re- 
fining Co. v. Tillinghast, 94 So. 418, 
152 La. 847. 


9g.’ Mendota First Nat. Bank v. 
Smith, 65 Ill. 44; Crawford v. Linn 
County, +5 BP. .738, 11 Ore 482. 

99. Vanatta v. Runyon, 41 N.J.Law 
98. 

1. Ewert v. Taylor, 160 N.W. 797, 
38 S.D. 124. 


[a] ‘Thus a statute which attempts 
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purpose of taxation, is unconstitutional.? 
Real property, however, must be taxed where it 


is actually situated.* 


[§ 58] k. Classification fer Purposes of Taxa- 
The legislature may exer- 


tion*—(1) In General. 


to give the properties of certain com- 
panies a situs throughout every part 
of the state as a basis for- the levy 
.of a tax, and at the same time recog- 
nizes that the burdens they should 
bear are local to the districts where- 
in they are actually employed, by dis- 
tributing the taxes collected to such 
districts only, is unconstitutional. 
aS v. Taylor, 160 N.W. 797, 38 S. 


2. Detroit v. Mackinaw Transp. 
@ou* 103i) NawW.,(557, 140 Mich. 174; 
Teagan Transp. Co. v. Detroit Bd. of 
Assessors, 102 N.W. 2738, 139 Mich. 
dey 69s IeRR AL 43h. LIL AmiS Re 139. 


3. Commonwealth Ns Wyoming 
County, 22 Pa.Co. 418. 5 


4. As violating constitutional pro- 
vision: 


For taxation according to value see 
infra § 87. 
Relating to: 


Equal protection of laws see Con- 
stitutional Law §§ 881-889. 


Privileges and immunities of citi- 
zens and class legislation see su- 
pra §§ 27, 28 


5. U.S.—Oliver Iron Mining Co. v. 
Lord; 43. S.Ct. 526, 262, U.S. 172, 67 
L.Ed. 929; Jackson v. State Board 
of Tax Com’rs of Indiana, 38 F.(2d) 
652; Honolulu Rapid Transit Co. v. 

' Wilder, 36 F.(2d) 159; Royal Mineral 
Ass’n v. Lord, 13 F.(2d) 227 [aff 46 S. 
Ct 6627, 271) WSi5577,, 10 -T.a.11 0934; 
Atchison, T. & S. F. Ry. Co. v. Collins, 
294 HK. 742, [appeal dism 45 S.Ct. 351, 

' 267 U.S. 609, 69 L.Ed. 812]. 


Ala.—Woco Pep Co. of Montgomery 
v. City of Montgomery, 105 So. 214, 
213 Ala. 452. 


Ili.—Ayres v. City of Chicago, 87 
N.E. 1078, 239 Ill. 237. 


Minn.—State v. Peterson, 198 N.W. 
1011, 159 Minn. 269; State v. Minne- 
sota Farmers’ Mut. Ins. Co., 176 N.W. 
756, 145 Minn. 231. 


N.C.—Southern Grain & Provision 
eo v. Maxwell, 155 S.E. 557, 199 N.C. 


Okl.—In re Gross Production Tax 
of Wolverine Oil Co., 154 P. 362, 53 
Okl, 24, LRA1916F 141. 


Tenn.—Shields v. Williams, 19 S. 
W.(2d) 261, 159 Tenn. 349; Bank of 
Commerce & Trust Co. v. Senter, 260 
S.w. 144, 149 Tenn. 569; State v. 
Tennessee Finance Co., 269 S.W. 38, 
1119, 152 Tenn. 40, 115 Tenn. 45. 


Wash.—Puget Sound Power & 
Light Co. v. City of Seattle, 201 P. 
449, 207 P. 689, 117 Wash. 351 [error 
dism 43 S.Ct. 359, 261 U.S. .626, 67 
L.Ed. 838, motion to reinstate on 
docket gr 43 S.Ct. 363, 261 U.S. 607, 
67 L.Ed. 824, and aff 44 S.Ct. 261, 264 
U.S, 22, 68 L.Ed. 541), 


[a] Only limit to discretion in 
making classifications is that the 
classification must not be arbitrary 
and a mere subterfuge, to shield the 
one and burden the other. Postal 
Telegraph-Cable Co. y. City of De- 
eatur, 81 So. 204, 16 Ala.App. 684 
[cert den 81 So. 205, 202 Ala. 593]. 


[b] Discretion is so broad that it 
is not competent for the court to 
mark the constitutional limitations of 
it other than at the farthest one 
might go without transcending all 
reason. Puget Sound Power & Light 
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cise wide discretion in selecting and classifying the 
subjects of taxation,®.and may arrange and divide 
the various subjects of taxation into distinct classes 


and impose different rates on the several classes 


Co, v. City of Seattle, 201 P. 449, 207 
P. 689,-117 Wash. 351 [error dism 
438 §.Ct.' 359,-7261; U.S 626, 67 L.Ed. 
833, motion to reinstate on docket 
gr 43 S.Ct. 863, 261 U.S? 607, .67, L. 
Ed. 824, and aff 44 S.Ct. 261, 264 VU. 
S. 22, 68 L.Ed. 541]. 


[c] Matter of state policy.—State 
v. Wells Fargo & Co., 179 N.W. 221, 
146 Minn. 444. ; 


[d] Purpose back of given state 
of facts considered.—In arranging a 
scheme of classification as a basis for 
taxation, the legislature may proper- 
ly consider the “purpose” back of a 
given state of facts, and make the 
existence of such purpose the con- 
trolling element in determining tax 
liability. Atlantic Refining Co. v. Van 
Valkenburg, 109 A. 208, 265 Pa. 456. 


6 U.S.—Ohio Oil Co. v. Conway, 
50 S.Ct. 310, 281 U.S. 146, 74 L.Ed. 775 
[aff 34 F.(2d) 47]; Stebbins v. Riley, 
45 S.Ct. 424, 268 U.S. 137, 69 L.Ed. 884, 
44 A.L.R. 1454 [aff sub nom. In re 
Watkinson’s Hstate, 217 P. 1073, 191 
Cal. 591]; South Carolina Power Co. 
v. South Carolina Tax Commission, 52 
F.(2d) 515; Port Angeles Western R. 
Co. v. Clallam County, Wash., 36 F. 
(2d) 956. [aff 44 F.(2d) 28 and cert 
den 51 S.Ct. 495]; Honolulu Rapid 
Transit Co. v. Wilder, 36 F.(2d) 159; 
Gallardo v. Questell, 29 F.(2d) 897; 
Atchison, T. & S. FEF. Ry. Co. v. Col- 
lins, 294 F. 742 [appeal dism 45 S.Ct. 
351, 267 U.S. 609, 69 L.Ed. 812]; Mi- 
chigan R. Tax Cases, 138 F. 223 [aff 
26: 7S.Ct, 459, "201 UsS2245, 50 Eid 
744]; Singer Mfg. Co. v. Wright, 33 
F. 121 [appeal dism 12 S.Ct. 103, 141 
U.S. 696, 35 L.Ed. 906]. 


Ala.—Lee v. State Tax Commission 
of Alabama, 123 So. 6, 219 Ala. 513; 
Woco Pep Co. of Montgomery v. City 
of Montgomery, 105 So. 214, 213 Ala. 
452; State v. Alabama Fuel & Iron 
Co., 66 So. 169, 188 Ala. 487, L.R.A. 
1915A 185, Ann.Cas.1916E 752; Isbell 
v. State, 86 So. 169, 17 Ala.App. 465. 


Ark.—State v. Margay Oil Corpora- 
tion, 269. -S.W.-63, 167 Ark. 614:;" St. 
Louis Southwestern Ry. Co. vy. State, 
152 S.W.-110, 106 Ark. 321 [aff 35 S. 
Ct. 99, 235 U.S. 360, 59 L.Ed. 265]. 


Colo.—Foster v. Hart Consol. Min- 
ing Co., 122 P. 48, 52 Colo. 459; People 
v. Henderson, 21 P. 144, 12 Colo. 369. 


Fla.—Hayes v. Walker, 44 So. 747, 
54 Fla. 163; Levy v. Smithe 4 Pla. 154. 


Ill.—Ayres v. Chicago, 87 N.E. 1078, 
239 Ill. 237; Sterling Gas Co. v. Hig- 
by, 25 N.E. 660, 184 Ill. 557; Coal Run 
Coal Co. v. Finlen, 17 N.E. 11, 124 Ill. 
666. 

Ind.—Board of Com’rs of Johnson 


County vy. Johnson, 89 N.B. 590, 173 
Ind, 76. 


Ky.—Moore v. State Board of Chari- 
ties and Corrections, 40 S.W.(2d) 349, 
239 Ky. 729; Klein v. Jefferson Coun- 
ty Board of Tax Sup’rs, 18 S.W.(2da) 
1009, 280 Ky. 182 [aff 51 SiCt. 15, 282 
U.S. 19, 75 L.Ed. 140]; Louisville v. 
Com., 121 S.W. 411, 1384 Ky. 488; Car- 
penter v. Central Covington, 81 S.W. 
199, 119 Ky. 785, 26 Ky.L. 430. 


La.—New Orleans v. Kaufman, 29 
La.Ann, 283, 29 Am.R. 328; State v. 
Lathrop, 10 La.Ann. 398. 


Md.—Grossfeld v. Baughman, 129 
A. 370, 148 Md. 330; Baltimore Con- 
sol. Gas Co. v. Baltimore, 65 A. 628, 


without violating the requirement of equality and 
uniformity,® provided the tax is uniform on all 


105 Md. 43, 121 Am.S.R, 553. 


Mich.—Union Steam Pump Sales 
Co. v. Deland, 185 N.W. 353, 216 Mich. 
261. 


Minn.—Fraser v. Vermillion Mining 
Co., 221 N.W. 18, 175 Minn. 305 [ap- 
peal dism 49 S.Ct. 93, 278 U.S..572, 73 
L.Ed. 512]; State v. Peterson, 198 N. 
W. 1011, 159 Minn, 269; State v. Pull- 
man Co., 179 N.W. 224, 146 Minn. 458; 
State v. Wells Fargo & Co.,'179 N.W. 
221, 146 Minn. 444; Mut. Ben. L. Ins. 
Co. :v.. «Martin ‘County, 116) N.W. 572; 
575, 104 Minn. 179, 526. 


Mo.—Elting v. Hickman, 
700, 172 Mo. 237. 


Mont.—Hayes v. Smith, 192 P. 615, 
58 Mont. 306; State v. Stewart, 190 
P. 129, 58 Mont. 1; Hilger v. Moore, 
182 P. 477, 56 Mont. 146. 


Neb.—Rosenbloom v. State, 89 N. 
W. 1053, 64 Neb. 342, 57 L.R.A. 922. 


N.J.—Essex County Park Commis- 
sion v. Town of West Orange, 73 A. 
511, 77 N.J.Law 575 [rev 67 A. 1065, 
15 N.J.Law 376]; State Bd. of As- 
sessors v. New Jersey Cent. R. Co., 4 
A. 578, 48 N.J.Law 146. 


N.C.—Great Atlantic & Pacific Tea 
Co. v. Maxwell, 154 S.E. 838, 199 N.C. 
433; Clark v. Maxwell, 150 S.E. 190, 
197. N.C. 604 [aff 51 S.Ct. 211, 282 U.S. 
811, 75 L.Ed. 726]; Great Atlantic & 
Pacific Tea Co. v. Doughton, 144 S.E 
701, 196 N.C. 145; Caldwell Land, etc., 
Go, v. Smith, 65 S:H=641,°151-N.Cy 105 
Atlantic, ete., R. Co. v. New Bern, 60 - 
S. Ey 925, 147 N.C. 165. 


Okl.—Bonaparte v. American-¥irst 
Nat. Bank in Oklahoma City, 281 P. 
958, 139 Okl. 189; In re Walters Nat. 
Bank of Walters, 228 P. 953, 100 Okl. 
155; In re Gross Production Tax of 
Wolverine Oil Co., 154 P. 362, 53 Okl. 
24, 24 L.R.A.1916F 141. 


Or.—State v. Kozer, 242 P. 621, 116 
Or. 581; Standard Lumber Co. v. 
Pieree, 228 P. 812, 112 Or. 314; Smith 
v. Kelly, 33 P. 642, 24 Or. 464. 


Pa.—Commonwealth vy. Quaker City 
Cab Co., 134 A. 404, 287 Pa. 161 [rev 
on other grounds 48 S.Ct. 553, 277 U.S. 
389, 72 L.Ed. 927]; Schoyer v. Comet 
Oil & Refining Co., 130 A. 413, 284 Pa. 
189; Commonwealth~- vy. Mortgage 
Trust: Co.,:76<A8 35, 227 (Pax 163 = 'Caom- 
monwealth vy. Germania Brewing Co., 
22 A, 240, 145 Pa. 883; Commonwealth 


72 S.W. 


.v. Lehigh Valley R. Co., 18 A. 406, 


410, 129 Pa. 429; Commonwealth vy. 
Delaware Div. Canal Co., 16 A. 584, 
128 Pa. 594, 2 L.R.A. 798; Durach’s 
Appeal, 62 Pa. 491; Commonwealth 
v. Halstead, 1 Pa.Co. 345; Sanderson 
v. Commissioners, 1 Pa.Co. 342; Com- 
monwealth v. Halstead, 1 Pa.Co. 335; 
Fox v. Commissioners, 1 Pa.Co. 197; 
rex v. Edelman, 1 LehighVal.L.R. 
169. : 


R.I.—Manufacturers’ Mut. Fire Ins. 
Co. v. Clarke, 103 A. .931,;41 RI. 2772 


S.D.—Simmons v. Hricson, 223 N. 
W. 342, 54 S.D. 429 [foll Chicago, R. 
L2& «Pr Ry. Co. cys Monahan. 22e ne 
W. 344, 54 S.D. 434]; Ewert v. Taylor, 
160 N.W. 797, 38 S.D. 124. 3 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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members of the same class,’ and provided the clas- | sification is reasonable’ and provided it is not arbi- 


Nashville, ete. R. Co. v. Taylor, 86 
F. 168 [appeal dism 20 S.Ct. 1022, 44 
L.Ed. 1219] (holding that the organic 
law of Tennessee has brought every 
citizen in the state into one constitu- 
tional class for the purpose of taxa- 
tion, and that it is not competent, un- 
der the form of classification, to di- 
vide up this class and violate the con- 
stitution). 


Tex.—Kettle v. Dallas, 80 S.W. 874, 
35 Tex.Civ.App. 632. 


Utah.—Stillman vy. Lunch, 192 P. 
272, 56 Utah 540, 12 A.L.R. 552. 


Vt.—Clark v. City of Burlington, 
143 A. 677, 101 Vt. 391; State v. Cap- 
lan, 135 A. 705, 100 Vt. 140 [foll in 
State v. Williams, 135 A. 713, 100 Vt. 
160]; Village of Hardwick v. Town of 
Wolcott, 129 A. 159, 98 Vt. 348, 39 A. 
ER 222. : 


Va.—Carolina Cotton & Woolen 
Mills Co. v. Commonwealth, 121 S.E. 
65, 138 Va. 71; City of Richmond vy. 
Drewery-Hughes Co., 94 S.E. 989, 122 
Va. 178 [rev 90 S.H. 635, 122 Va. 178, 
and cit Cyc]. 


Wash.—Puget Scund Power & 
Light Co. v.. City of Seattle, 201 P. 
449, 207 P. 689, 117 Wash. 351 [error 
dism 43 S.Ct. 359, 261 U.S. 626, 67 L. 
Ed. 833, motion to reinstate on docket 
gr 43 S.Ct. 363, 261 U.S. 607, 67 L.Ed. 
824, and aff 44 S.Ct. 261, 264 U.S. 22, 
68 L.Ed. 541]. 


Wis.—Nash Sales v. City of Mil- 
waukee, 224 N.W. 126, 198 Wis. 281 
{foll Sentinel Co. v. City of Milwau- 
kee, 224 N.W. 130, 198 Wis. 290]; 
State v. Zimmerman, 196 N.W. 848, 
181 Wis. 552; Beals v. State, 121 N.W. 
347, 189 Wis. 544. See State v. Wis- 
consin Tax Commission, 152 N.W. 
848, 161 Wis. 111 (holding that the 
provision of the constitution requir- 
ing uniform taxation and also provid- 
ing that taxes may ke imposed on in- 
comes, privileges, and occupations, 
which taxes may be graduated and 
progressive, etc., divides the subjects 
on which taxes may be levied into 
two classes, one property, the other 
incomes, privileges, and occupations). 
But see Chicago, etc., R. Co. v. State, 
108 N.W. 557, 128 Wis. 553; Attorney- 
General v. Winnebago Lake, etc., 
Plank Road Co.; 11 Wis. 35 (both 
holding that for purposes of direct 
taxation the legislature has unlimited 
authority to determine what property 
shall be taxed and what shall not, 
but that this is the only classification 
permissible, all property which is 
taxed constituting one class which 
must be taxed uniformly). 


[a] Diversity of taxation, both 
with respect to the amount imposed 
and the species of property selected 
for taxation or exemption, is not in- 
consistent with a “perfect uniform- 
ity” and “equality of taxation” in the 
proper sense of those terms. Pacific 
Exp. Co. v. Seibert, 12 S.Ct. 250, 142 
U.S. 339, 35 L.Ed. 1035; Lion Coal Co. 
v. Bunten, 280 F. 887; State v. Clem- 
ent Nat. Bank, 78 A. 9447 84 Vt. 167, 
Ann.Cas.1912D 22 [aff 34 S.Ct. 31, 231 
U.S. 120, 58 L.Ed. 147]. 


{[b] Uniformity with reference to 
classification.—With reference to lo- 
cality, a tax is uniform when it op- 
erates with equal force and effect in 
every place where the subject of it is 
found (see infra § 65 note 90 [b]), 
and with reference to classification it 
is uniform when it operates without 
distinction or discrimination on_ all 
persons composing the described 
class. Hart v. Board of Com’rs of 
Burke County, 134 S.E. 403, 192 N.C. 
161; Norfolk Southern R. Co. v. Lacy, 
122 S.E. 763, 187 N.C. 615. 


[ec] Real and personal property.— 
The legislature has power to classify 


property as personal and real for pur- 
poses of taxation, and is not con- 
trolled in so doing by the common- 
law distinctions between those elass- 
es of property. Missouri, etc, R. Co. 
v. Miami County, 73 P. 103, 67 Kan. 
434. Discrimination between realty 
and personalty see supra § 38. 


[d] Taxing whole or constituent 
elements.—It is within the legislative 
discretion either to tax the constituent 
elements of property as by taxing 
separately the corporate capital and 
corporate shares or the separate es- 
tate of the life tenant, remainderman, 
etc., or to-tax at its full value the 
thing which represents these various 
elements of property. Com. v. Walsh, 
106 S.W. 240, 133 Ky. 1038, 32 Ky.L. 
460; Com. v. Walsh, 117 S.W. 398, 133 
Ky. 103. 


Le] Proportional contributions.— 
The constitutional requirement of 
proportional contributions does not 
restrict the state to methods of taxa- 
tion operating equally on all inhabit- 
ants. Clark y. City of Burlington, 
143 A. 677, 101 Vt. 391. 


_{f] In Kansas, under a constitu- 
tional provision declaring that min- 
eral products, -money, mortgages, 
notes, and other evidence of debt may 
be classified, ete., it has been held 
that there can be no classification ex- 
cept that of property, and that of the 
kinds named in the _ constitution. 
Voran v. Wright, 284 P. 807 [aff 281 
P:. 938, 129 Kan. 1; 601). 


[g] In Mississippi (1) under the 
constitution of 1869 it has been held 
that the legislature could classify the 
subjects of taxation (Adams y. Kuy- 
kendall, 35 So. 830, 83 Miss. 571; 
Adams v. Bank of Oxford, 29 So. 402, 
78 Miss. 5382; Adams v. Mississippi 
State Bank, 23 So. 395, 75 Miss. 701; 
Vicksburg Bank v. Worrell, 7 So. 219, 
67 Miss. 47; Mississippi Mills v. 
Cook, 56 Miss. 40; Vasser v. George, 
47 Miss. 721; Daily v. Swope, 47 Miss. 
386), (2) but the self-executing man- 
date of the constitution of 1890 has 
been held not to permit the legisla- 
ture to classify property for taxation 
except as therein expressly stated 
(Adams y. Kuykendall, supra; Adams 
v. Bank of Oxford, supra; Adams v. 
Mississippi State Bank, supra), (3) 
although there is a late case holding 
that it is the province and duty of the 
legislature to classify for purposes 
of taxation (Miller v. Lamar Life Ins. 
Co.; 181 So. 282, 158 Miss. 753). 


Meaning of equality and uniformity 
see supra § 31. 


7, U.S.—Stebbins v. Riley, 45 S. 
Ct. 424, 268 U.S. 187, 69 L.Ed. 884, 44 
A.L.R. 1454 [aff sub nom. In re Wat- 
kinson’s Estate, 217 P. 1073, 191 Cal. 
591]; Honolulu Rapid Transit Co. v. 
Wilder, 36 F.(2d) 159; Gallardo v. 
Questell, 29 F.(2d) 897. 


Ala.—Woco Pep Co. of Montgomery- 
vy. City of Montgomery, 105 So. 214, 
213 Ala. 452; Isbell v. State, 86 So. 
169, 17 Ala.Appt 465. 


Fla.—Hayes v. Walker, 44 So. 747, 
54 Fla. 163. 


Tll.—Cook County v. Fairbank, 7 
N.E. 895, 222° 111. 578. : 


Ind.—Johnson County vy. Johnson, 
89 N.E. 590, 173 Ind. 76. 


Kan.—Voran v. Wright, 281 P. 938, 
284 P. 807, 129 Kan. 1, 601. 

Ky.—Klein v. Jefferson County 
Board of Tax Sup’rs, 18 S.W.(2d) 
1009, 230 Ky. 182 [aff 51 S.Ct. 15, 282 
U.S. £9, 76's. Hd. 1407. 


Md.—Grossfeld.v. Baughman, 129 
A. 370, 148 Md. 330. 


Minn.—State v. Peterson, 198 aay 
1011, 159 Minn. 269. 


Miss.—Cudahy Packing Co. v. Sto- 
vall, 72 So. 870, 112 Miss. 106. 


Mo.—Ex parte Asotsky, 5 S.W.(2d) 
22, 319 Mo. 810, 62 A.L.R. 95. 


Mont.—Hayes v. Smith, 192 P. 615, 
58 Mont. 306. , 


N.J.—Essex County Park Com. v. 
West Orange, 73 A. 511, 77 N.J.Law 
575 [rev 67 A. 1065, 75 N.J.Law 376]. 


N.C.—Southern Grain & Provision 
Co. v. Maxwell, 155 S.E. 557, 199 N.C. 
661; Great Atlantic & Pacific Tea Co. 
v. Maxwell,.154 S.E. 838, 199 N.C. 433; 
Great Atlantic & Pacific Tea Co. v. 
Doughton, 144 S.E. 701, 196 N.C. 145. 


Okl.—Comanche County v. Ameri- 
can Nat. Bank of Lawton, 252 P. 408, 
122 Okl. 34; In re Walters Nat. Bank 
of Walters, 228 P. 953, 100 Okl. 155; 
In re Gross Production Tax of Wol- 
verine Oil Co., 154 P. 362, 53 Okl. 24, 
24 L.R.A.1916F 141. ; 


Or.—Standard Lumber Co. v. Pierce, 
228 P. 812, 112-Or.: 314. : 


Pa.—Commonwealth v. Quaker City 
Cab Co., 134 A. 404, 287 Pa. 161 [rev 
on other grounds 48 S.Ct. 5538, 277 U. 
S. 389, 72 L.Ed. 927]; Provident Life 
& Trust Co.-v. McCaughn, 91 A. 672, 
245 Pa. 370; Commonwealth v. Mort- 
gaze Trust Co: 76/A.-5, 227 -Pa:- 1635 
In re Coal Lands, 17 Pa.Dist. 825; 
Sanderson v. Commissioners, 1 Pa,.Co. 
342. 


S.D.—Simmons v. Ericson, 223 N.W. 
842, 54 S.D. 429 [foll in Chicago, R. I. 
& P. Ry. Co. v. Monahan, 223 N.W. 
344, 54 .S.D. 484]. 


Tex.—Dallas Gas Co. v. State, (Civ. 
App.) 261 S.W. 10638. 


fa] Tests for determination of the 
operation or administration of a law 
as to a classification contained there- 
in within the state and federal consti- 
tutions are that the class must be 
germane to the purpose of the law, 
must bring within its influence all 
who: are under the same conditions, 
and apply equally to each person or 
member of the class or each person 
or member who may become one of 


lsuch class, must not be so restricted 


and made to rest on existing circum- 
stances only, as not to include proper 
additions to number included within 
the class, must be based on substan- 
tial distinctions which make one class 
different from another, and must be 
reasonable and not oppressive and 
prohibitive. Woco Pep Co. of Mont- 
gomery v. City of Montgomery, 105 
So. 214, 213 Ala. 452. 


[b] Omission of portion of class. 
—A tax which applies to a portion of 
a class and omits a portion is not 
equal or uniform. Board of Com’rs 
of Johnson County v. Johnson, 89 N. 
BE. 590, 173 Ind. 76. 


[c] Same means and methods must 
apply to all of ciass.—A tax statute 
must apply the same means and meth- 
ods impartially to all persons of the 
same class, so that the law will op- 
erate equally and uniformly on all 
persons under similar circumstances. 
Jackson v. State Board of Tax Com’rs 
of Indiana, 88 F.(2d) 652. 


g. U.S.—Stebbins v. Riley, 45 S.Ct. 
424, 268 U.S. 137, 69 L.Ed. 884, 44 A.L. 
R. 1454 [aff sub nom. In re Watkin- 


son’s’ Estate,” 217 P.. 10738,. 191 Cal: 
591]; Jackson y. State Board of Tax 
Com’rs of Indiana, 38 F.(2d) 652: 


Royal Mineral Ass’n v. Lord, 13 F. 
(2d) 227 [aff 46 S.Ct. 627, 271 U.S. 
577, 70 L.Ed. 1093]. 


Ala.—Lee v. State Tax Commission 
of Alabama, 123 So. 6, 219 Ala. 513; 
Warrior’ Water Co. v. Long, 117 So. 
656, 218 Ala. 125; State v. Alabama 
Fuel & Iron Co., 66 So. 169, 188 Ala. 
487, L.R.A.1915A 185, Ann.Cas.1916E 
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trary. However, the legislature must refrain from 
clear and hostile discrimination against particular 
persons or classes,!° and the classification must rest 
on some ground of difference having a fair and sub- 
stantial relation to the object of the legislation,*? or 
to some permitted end of governmental action.*? 
The classification must be based on differences which 
furnish a reasonable ground for making a distinction 
between the different classes,'* although the differ- 
ence between the classes need not be great or con- 


752. 


Fla.—Hayes v. Walker, 44 So. 747, 
54 Fla. 1638. 


Ga.—Wright v. Fulton County, 150 
S.E. 262, 169 Ga. 354. 


| Mass.—Trefry v. Putnam, 116 N.E. 
904, 227 Mass. 522, L.R.A.1917F 806. 


Minn.—State v. Peterson, 198 N. 
W. 1011, 159 Minn. 269. 


Neb.—Rosenbloom v. State, 89 N.W. 
1053, 64 Neb. 342, 57 L.R.A. 922. 


N.C.—Southern Grain & Provision 
Co. v. Maxwell, 155 S.E. 557, 199 N.C. 
661; Great Atlantic & Pacific Tea Co. 
v. Maxwell, 154 S.H. 838, 199 N.C. 433; 
Clark v. Maxwell, 150 S.H. 190, 197 N. 
C./604 fafiis1. Set. 211; 282 US... 814, 
75 L.Ed. 726]; Great Atlantic & 
Pacific Tea Co. v. Doughton, 144 S.E. 
701, 196 N.C. 145; Caldwell Land, etc., 
Co. v. Smith, 65 S.E. 641, 151 N.C. 70. 


Okl.—in re Gross Production Tax 
of Wolverine Oil Co., 154 P. 362, 53 
Okl. 24, 24 L.R.A.1916F 141. 


Or.—State v. Kozer, 242 P. 621, 116 
Or. 581; Northwest Auto Co. v. Hurl- 
burt, 207 P. 161, 104 Or. 398. 


Pa.—Keator v. Lackawanna Coun- 
ty, 141 A. 37,:292 Pa. 269; Schoyer v. 
Comet Oil & Refining Co., 130 A. 413, 
284 Pa. 189. 


R.I.—Manufacturers’ Mut. Fire Ins. 
Co. v. Clarke, 103 A..931, 41 R.I. 277. 


Tenn.—-Bank of Commerce & Trust 
Co. v. Senter, 260 S.W. 144, 149 Tenn. 
569. 


Tex.—Dallas Gas Co. v. State, (Civ. 
App.) 261 S.W. 1063. 


Vt.—Clark v. City of Burlington, 
143 A. 677, 101 Vt. 391; State v. Cap- 
lan, 135 A. 705, 100 Vt. 140 [foll State 
v. Williams, 185 A. 713, 100 Vt. 160]. 


[a] Precise rule of reasonableness. 
—There is no precise rule of reason- 
ableness, and there cannot be an ex- 
act exclusion or inclusion of persons 
or things. In re Gross Production 
Tax of Wolverine Oil Co., 154 P. 362, 
53 Okl. 24, 24 L.R.A.1916F 141. 


[b] Subjects of same class need 
not be precisely alike in all respects, 
but they must be alike in the essen- 
tial particulars which caused them 
to be included in one classification. 
Standard Lumber Co. v. Pierce, 228 P. 
812, 112 Or. 314. 


{e] Test of whether classification 
is reasonable is whether it produces 
diversity in reSults or lack of uni- 
formity in its operation, either on 
given subject of tax, or,persons af- 
fected as payers. Schoyer v. Comet 
Oil & Refining Co., 130 A. 4138, 284 Pa. 
189. 

9. U.S.—Ohio Oil Co. v. Conway, 


50 S.Ct. 310, 281 U.S. 146, 74 L.Ed. 
775 [aff 34 F.(2d) 47]. 


Ala.—State v. Alabama Fuel & Tron 
Co., 66 So. 169, 188 Ala. 487, L.R.A, 
1915A 185, Ann.Cas.1916E 752. 


Fla.—Hayes v. Walker, 44 So. 747, 
54 Fla. 163. 


Minn.—State v. Wells Fargo & Co., 
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unreasonable.t§ 


“\ 


179 N.W. 221, 146 Minn. 444. 


Mont.—Hayes v. Smith, 192 P. 615, 
58 Mont. 306. 


Neb.—Rosenbloom v. State, 89 N. 
W.1053, 64 Neb. 342, 57 L.R.A. 922. 


N.C.—Great Atlantic & Pacific Tea 
Co. v. Doughton, 144 S.E. 701, 196 N. 
C. 145. 


Okl.—In re Gross Production Tax 
of Wolverine Oil Co., 154 P. 362, 53 
Okl. 24, 24 L.R.A.1916F 141. 


R.I.—Manufacturers’ Mut. Fire Ins. 
Co, v. Clarke, 103 A. 931, 41 R.I. 277. 


S.D.—Standard Oil Co. v. Jones, 205 
N.W. 72, 48 S.D. 482. 


Tex.—Dallas Gas Co. v. State, (Civ. 
App.) 261 S.W. 1063. 


1@. Bell’s Gap Railroad Co. vy. 
Pennsylvania, 10 S.Ct.=533, 134 U.S. 
232, 33 L.Ed. 892; Royal. Mineral 
Ass’n v. Lord, 13 F.(2d) 227 [aff 46 
S.Ct. 627, 271 U.S. 577, 70: Mid? 1093]; 
Klein v. Jefferson County Board of 
Tax Sup’rs, 18 S.W.(2d) 1009, 230 Ky. 
er S.Ct. 15,°282 U.S. 19, 75 kL. Bd. 
140]. 


ll. U.S.—Stebbins v. Riley, 45 S. 
@t.. 424, 268 U.S. 137, 69 L.Ed. 884, 44 
A.L.R. 1454 Laff sub nom. In re Wat- 
kinson’s Estate, 217 P. 1073, 191 Cal. 
591]; Watson v. State Comptroller of 
New York, 41 S.Ct. 43, 254 U.S. 122, 
65 L.Hd. 170 [aff 123 N.E. 758, 226 
N.Y. 384]; Jackson v. State Board of 
Tax Com’rs of Indiana, 38 F.(2d) 652. 


Ala.—Woco Pep Co. of Montgomery 
v. City of Montgomery, 105 So. 214, 
213 Ala. 452. 


Miss.—Lowry v. City of Clarksdale, 
122 So. 195, 154 Miss. 155 [foll Lowry 
v. City of ‘Greenville, 122 So. 198]. 


N.C.—Southern Grain & Provision 
pa v. Maxwell, 155 S.E. 557, 199 N.C. 


Okl.—In re Gross Production Tax of 
Wolverine Oil Co., 154 P. 362, 53 Okl. 
24, 24 L.R.A.1916F 141. 


Pa.—Commonwealth vy. Alden Coal 


Co:, ‘96° 7A. 246;. 251 Pa. 134) LRA. 
1916F 154. 
S.D.—Simmons v. Ericson, 223 N. 


W. 342, 54 ae: 429 [foll in Chicago, 


DEVS. ak meieke. By. Co. v. Monahan, 223 N. 
W. 344, 54 S.D. 434]. 
12. Port Angeles Western R. Co. 


v. Clallam County, Wash., 36 F.(2d) 
956 [Laff 44 F.(2d) 28, and cert den 51 
S.Ct. 495]. 


13. Ind.—Board of Com’rs of John- 
son County v. Johnson, 89 N.E, 590, 
Lie wknd. 76. 


Minn.—State v. Minnesota Farm- 
ers’ Mut. Ins. Co., 176 N.W. 756, 145 
Minn, 231; State v. Farmers’ & Me- 
chanics’ Savings Bank of Minneapolis, 
130 N.W. 445, 851, 114 Minn. 95 [rev 
on other grounds 34 S.Ct. 354, 232 U; 
S. 516, 58 L.Hd. 706). 


Mont.—Northern Pace. Ry. Co. v. 
Sanders County, 214 P. 596, 66 Mont., 
608; State v. Stewart, 190 P. 129, 58 
Mont. iy 


N.Y.—Peo. ex rel. Nash v. Lough- 
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spicuous,!* and it is not necessary that the basis of 
the classification should be deducible from the nature 
of the thing elassified, 15 or that the classification de- 

pend on scientific or. marked differences in the sub- 
aoe classified,1* the classification being valid if 
not palpably arbitrary ;17 but a classification can- 
not be sustained which is arbitrary, invidious, or 


A elassification not based on an 


unreasonable distinction will not be interfered with 
by the courts,!® nor will a classification be declared 


man, 222 N.Y.S. 96, 221 App.Div. 549 
[rev on other grounds 157 N.E. 894, 
245 N.Y. 649]. 


N.C.—Great Atlantic & Pacific Tea 
Co. v. Doughton, 144 S.E. 701, 196 N. 
C. 145;. Caldwell Land, etec., Co. v. 
Smith, 65. S..641, 157 N.C." 70: 


Pa.—Schoyer v. Comet Oil & Refin- 
ing Co., 130 A. 413, 284 Pa. 189; Com- 
monwealth v. Alden Coal Co., 96 A. 
246, 251 Pa. 134, L.R.A.1916F 154. 


R.I.—Manufacturers’ Mut. Fire Ins. 
Go. v. Clarke, 103 A. 931, 41. R.I. 277. 


[a] Proper classification implies 
that there exist real differences as 
between the subjects constituting the 
different classes, and excludes the 
idea of arbitrary selection. Hale v. 
County Treasurer of Mineral County, 
265 P. 6, 82 Mont. 98; Hayes v. Smith, 
192 P. 615, 58 Mont. 366. 


14. Klein v. Jefferson County Board 
of Tax Sup’rs, 18 S.W.(2d) 1009, 230 
Keys F820 [att 51) S:Ct. 15,- 282) U-S= 1:9; 
75 L.Ed. 140]. 


15. Stebbins v. Riley, 45 S.Ct. 424, 
268 U.S. 137, 69 L.Ed. 884, 44 A.L.R. 
1454 [aff sub nom. In re Watkinson’s 
Estate, 217 P. 1073, 191 -Cal. 591]. 


16. State v. Stewart, 190 P. 129, 
58 Mont. 1; Hilger v. Moore, 182 P. 
477, 56 Mont. 146. 


[a] Scientifically accurate.—Class- 
ification need not be logically appro- 
priate or scientifically accurate. 
Mark vy. District of Columbia, 37 App. 
D.C. 563, 37 L.R.A.N.S. 440. 


17. Ohio Oil Co. v. Conway, 50 S. - 
Ct. 310, 281 U.S. 146, 74 L.Ed. 775 [aff 
34 F.(2d) 47]; South Carolina Power 
Co. v. South Carolina Tax Commis- 
sion, 52 F.(2d) 515; -Hilger v. Moore, 


182 P. 477, 56 Mont. 146. 
18. U.S.—Albany City Nat. Bank 
v. Maher, 9 F. 884, 20 Blatehf. 341. 


fae aaa eee Ene v. McCreery, 34 Cal. 
oe. 

Colo.—Spaulding vy. Patterson, 104 
P. 413, 46 Colo. 317; Leonard vy. Reed, 
1a P. 410, 46 Colo. 307; 183 Am.S.R. 


Ky.—Morrell Refrigerator Car Co. 
v. Com., 108 S.W. 926, 128 Ky. 447, 32 
Ky.L. 1383, 1389. 


Mont.—State v. Duncan, 219 P. 638, 
68 Mont. 420; Hauser v. Miller, 94 P- 
197, 37 Mont. 22. 


Neb.—Rosenbloom v. State, 89 N.W. 
1053, 64 Neb. 342, 57 L.R.A. 922. 


N.J.—Essex County Park Commis- 
sion v. West Orange, 73 A. 511, 77 N. 
J.Law 575 [rev 67 A.-1065, 75. N.J. 
Law 376]; Lang v. Berrien, 71 AS2ALTs 
T7 N.J.Law 214; New Jersey Cent. 
R. Co. v. State Bd. of Assessors, 2 
A. 789, 48 N.J.Law 1, 57 Am.R. 516; 
White House School Dist. No. 71 v. 
Readington Tp., 36 N.J.Law 66, 


N.D.—Northwestern Improvement 
Co. v. State, 220 N.W. 436, 57 N.D. 
1 [foll Northern Pac. Ry. Co. v. State, 
220 N.W. 441, 57 N.D. 13]. 


19. Bonaparte v. American-First 
Nat. Bank in Oklahoma City, 281 P. 


Yor later cases, developments and changes in the law see Annotations, same title and section number, 
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void as unreasonable unless plainly and grossly op- 
pressive and unequal or contrary to common right ;?° 
and it has been stated that no classification or meth- 
od of computing taxes is to be held invalid by the 
courts unless it precludes the assumption that it 
was made in the exercise of legislative judgment 
and diseretion.?! 


Classification of property. Although there is au- 
thority to the contrary,?? it has been held that the 
legislature may classify property for the purpose 
of taxation,** and this right to classify property 
may be recognized by the constitution.24 The leg- 
islature may even select some property for taxation 
and omit other property so long as such classifica- 
tion is reasonable and not arbitrary.25 Property 
may be classified according to its character,?® use,?7 
deseription,?® and location,?® although there is au- 
thority to the effect that a classification of property 
according to its location is invalid,®° also that stat- 
utes classifying property on the basis of ownership 
are invalid.*? 


Application of principles. Applying the forego- 
ing rules,*? statutes placing intangible property in- 
a elass by itself,** placing motor trucks engaged 
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in commercial freighting on regular time or route 
schedules in one elass and all other trucks in an- 
other class,°4 dividing motor vehicles into two class- 
es based on past or prospective use of publie high- 
ways,*° placing dealers’ automobiles in one class 
and those owned by individuals in another class,?® 
imposing a tax on gross receipts of automotive 
transportation companies for maintenance of roads 
and in lieu of all other taxes,?? taxing a public util- 
ity’s franchise, but not other franchises,?® raising — 
assessments for bridges in the same class seventy- 
five per cent under a policy of raising assessments 
of all property to full value,?® placing banks and 
individuals in separate classes and applying dif- 
ferent rules. as to the nature and amount of the de- 
duction of debits from eredits,4° placing oil and 
gasoline in a class by itself,4! imposing a tax on 
all real and personal property on which municipal 
taxes are assessed, levied, and collected,*? placing 
land in one class and possessory rights under oil 
leases in another,*? classifying cities according to 
population,+* imposing a royalty tax on mining, but 
not including quarries or other wasting properties,*® © 
placing gold, silver, lead, copper, etc., mines in one 


958, 1389 Okl. 189; Comanche County 
v. American Nat. Bank of Lawton, 252 
P. 408, 122 Okl. 34; Board of Com’rs 
of Oklahoma County v. Ryan, 232 P. 
834, 107 Okl. 278; In re Gross Produc- 
tion Tax of Wolverine Oil Co., 154 P. 
362, 53 Okl. 24, 24 L.R.A.1916F 141; 
State v. Kozer. 242 P. 621, 116 Or. 581; 
Shields v. Williams, 19 S.W.(2d) 261, 
159 Tenn. 349. 


[a] Propriety of classification is 
a question for the legislature, and the 
courts may not declare a particular 
classification unreasonable and void 
unless the classification made cannot 
be justified on any reasonable grounds: 
Ex parte Asotsky, 5 S.W.(2d) 22, 319 
Mo. 810,-62 A.L:R. 95. 


[b] "o justify judicial interfer- 
ence (1) the classification adopted 
must be based on an invidious and 
unreasonable distinction or difference 
with reference to the subject of the 
tax (Peonle v. Henderson, 21 P. 144, 
12 Colo. 369; In re Gross Production 
Tax of Wolverine Oil Co., 154 P. 362, 
53 Okl. 24, 24 L.R.A.1916F 141); (2) 
unless this appears, the courts will 
not declare the classification void, al- 
though it may not meet their ap- 
proval (In re Gross Production Tax 
of Wolverine Oil Co., supra). 


20. Trefry v. Putnam, 116 N.E. 
904, 227 Mass. 522, L.R.A.1917F 806. 


fa] Similar statement.—A classifi- 
cation of property for taxation will 
not be set aside by the courts unless 
it is not only oppressive in operation, 
but its nonconformity is so glaring 
that it can be declared arbitrary, ca- 
pricious, and without semblance of 
reason. State v. Alabama Fuel & 
Iron Co., 66 So. 169, 188 Ala. 487, L.R. 
A.1915A 185, Ann.Cas.1916E 752. 


21. Stebbins v. Riley, 45 S.Ct. 424, 
268 U.S. 137, 69 L.Ed. ,884, 44 A.L.R. 
1454 [aff sub nom. In re Watkinson’s 
state, 2h Py 1078 19 Cals 539i, 
Sanchez Morales & Co. v. Gallardo, 18 
F.(2d) 550. 

22. Georgia State Bldg., etc., As- 
soc. v. Savannah, 35 S.E. 67, 109 Ga. 
63; State ex rel. Tompkins v. Ship- 
man, 234 S.W. 60, 290 Mo. 65. 


23. Ark.—St. Louis Southwestern 
Ry. Co. v. State, 152 S.W. 110, 106 
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Ark. 321 [aff 35 S.Ct. 99,235 U.S. 350, 
59 L.Ed. 265]. But see Arkansas Tax 
Commission vy. Crittenden County, 38 
S.W.(2d) 318, 183 Ark. 738 (holding 
that the legislature cannot discrimin- 
ate between different classes of prop- 
erty in the imposition of taxes, except 
in the ascertainment of values). 


Colo.—People v. Henderson, 21 P. 
144, 12 Colo. 369. 


Md.—Grossfeld v. Baughman, 129 
A. 370, 148 Md. 330. 


Minn.—State v. Wells Fargo & Co., 
179 N.W. 221, 146 Minn. 444. 


N.D.—Gamble-Robinson Fruit Co. 
v. Thoresen, 204 N.W. 861, 53 N.D. 28, 
42 A.L.R. 1039. 


Pa.—Roup’s Case, 81* Pa. 211; 
Sanderson vy. Commissioners, 1 Pa.Co. 
342, 


Utah.—Stillman v. Lynch,~192 P. 
272, 56 Utah 540, 12 A.L.R. 552. 


[a] Classification for municipal 
taxation.—The legislature may clas- 
sify property for the purpose of mu- 
nicipal taxation so long as such clas- 
sifications are not arbitrary, unrea- 
sonable, and unjustly discriminatory. 
eae v. City of Miami, (Fla.)/137 So. 
261. 

24. Hilger v. Moore, 182 P. 477, 56 
Mont. 146 (holding that a constitu- 
tional provision providing that taxes 
shall be uniform on the same class of 


‘subjects within the territorial limits 


of the authority levying the tax 
recognizes the right of the legislature 
to classify property for the purpose 
of taxation, and cannot be construed 
as merely giving the right to classify 
subjeets of taxation, the term “sub- 
ject,” as used, ‘denoting different 
kinds of property liable to taxation). 


25. Jackson v. State Board of Tax 
Com’rs of Indiana, 38 F.(2d) 652; Lee 
v. State Tax Commission of Alabama, 
123 So; 6,-219 Ala. 513; Fox v. Com- 
missioners, 1 Pa.Co. 197. 


26. Grossfeld v. Baughman, 129 A. 
370, 148 Md. 330; Gamble-Robinson 
Fruit Co. v. Thoresen, 204 N.W. 861, 
53 N.D. 28, 42 -A.L.R. 1039. 


27. Grossfeld v. Baughman, 129 A. 
370, 148 Md. 380; Gamble-Robinson 


Fruit Co. v. Thoresen, 204 N.W. 861, 
53 N.D. 28, 42 A.L.R. 1039. 


28. Grossfeld v. Baughman, 129 A. 
370, 148 Md. 330. ) 


29. Grossfeld v. Baughman, supra. 


30. Hssex County Park Commis- 
sion v. Town of West Orange, 73 A. 
511,-77 N.J.Law 575 [rev 67 A. 1065, 
75 N.J.Law 376]. 


31. State v. Duncan, 219 P. 638, 68 
Mont. 420; Northern Pac. Ry. €o. v. 
Sanders County, 214 P. 596, 66 Mont. 
608; Gamble-Robinson Fruit Co. «v. 
Thoresen, 204 N.W. 861, 53 N.D. 28, 
42 A.L.R.-1039. 


32. See supra text and notes 5-31, 


33. Town of Hartland v. Damon’s 
Hstate, (Vt.) 156 A. 518. 


34. Raymond v. Holm, 206 N.W. 
166, 165 Minn. 215. 


35. State v. Peterson, 198 N.W. 
1011, 159 Minn. 269. 

36. Northwest Auto Co. v. Hurl- 
burt, 207 P. 161, 104 Or. 398. 


37. Alward v. Johnson, 51 S.Ct. 
273, 282 U.S. 509, 75 L.Ed. 496, 75 A.L. 
R. 9-fati. 281 P. 389,208 Cal. 3592 


38. In re Opinion of the Justices, 
(N.H.) 149 A. 321. 


_39. St. Louis Electric Bridge Co. 
v. Koeln, 287 S.W. 427, 315 Mo. 424, 


40. Johnson County. v. Johnson, 
89 N.I. 590, 173 Ind. 76. See Fox 
v. Commissioners, 1 Pa.Co. 197 (tax- 
ing certain property in hands of in- 
dividuals). 


41. Texas Co. v. Brown, 42 S.Ct. 
375, 258 U.S. 466, 66 L.Ed. 721 [aff 
266 Fy 577]. 

42. Gillen v. Essex County Board 
of Taxation, 102 A. 676, 91 N.J.Law 
76. 

43. Mohawk Oil Co. v. Hopkins, 236 
Pp. 133, 196 Cal. 148. 


44. Louisville v. Commonwealth, 
121 S.W. 411, 134 Ky. 488; Common- 
Pa v. Mann, 31 A. 1008, 168 Pa. 
290. 

45. Royal Mineral Ass’n vy. Lord, 
13 F.(2d) 227 [aff 46 S.Ct. 627, 271 
U.S. 577, 70 L.Ed. 1093]. 
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class and not including iron or coal mines,*® fixing 
five thousand dollars per annum as the basis on 
which producing and nonproducing mines shall be 
classified,*7 dividing mining property into two class- 
es based on whether the annual output 1s more or 
less than one thousand dollars,*® levying one rate 
of tax on oil and gas, and a lesser rate on ores bear- 
ing lead, zine, jack, gold, silver, copper, or asphalt, 
and omitting a tax on coal,*® placing the interest 
of an owner of iron ore in place in a different class 
from that of an owner where mining is in progress,*° 
levying a tax on anthracite coal but not on bitu- 
minous coal,®! taxing deeds of trust and placing 
internal improvement companies, whose lines are 
partly within and partly without the state, in one 
class, and all other grantors in trust deeds in an- 
other class,°? making the size of timber the test 
of taxability,>? placing private car lines in a class 
by themselves,®* imposing a tax on debts which is 
to be assessed on the actual value of debts due from 
individuals and on the nominal value of debts due 
from private corporations,®°*> or imposing a tax on 
debts due from solvent debtors but not on debts due 
from insolvent debtors,®* have been held not in- 
valid or unconstitutional. On the other hand, stat- 
utes making the volume per acre the test of taxa- 
bility of timber,®’ imposing a tax on those operat- 
ing more than five stores but not on those operating 


‘ TAXATION . 


five or less than five stores,®* imposing a flat tax 


of three cents per acre on mineral reserves, without 
regard. to kind, quality, or value,®® or requiring em- 
ployers to pay a sum of money to the state treasury 
for each fatal compensable injury suffered by an 
employee who did not leave surviving dependents,®° 
have been held invalid and unconstitutional. 


Equality of rights. Under a constitutional provi- 
sion declaring that all men when they form a social 
compact are é@qual in rights,®! it has been held that 
a statute selecting leasehold interests in one town 
and establishing for them a measure of taxation on 
the value of the land and not the leasehold interest, 
when all other land under lease is taxed against its 
owner, is class legislation and unconstitutional.®? 
So, too, a statute validating assessment lists'in one 
town in so far as they may contain lands and build- 
ings assessed against lessees holding under long- 
term leases as record owners has been held invalid.*? 


[§ 59] (2) Subclassification. The power to clas- 
sify has been held to imply the right to subclassify.** 


[§ 60] (3) Corporations and Corporate Property 
—(a) In General. In accordance. with general 
rules,*°® it is competent for the state to classify cor- 
porations, for the purposes of taxation, according 
to the nature of their business,®°® or according to 


Mont. 484, 98 Am.S.R. 572. 
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46. Foster v. Hart Consol. Min. 
Co., 122 P. 48, 52 Colo. 459. 
47. Foster v. Hart Consol. Min. 62. 


Co., supra. 
48. People v. Henderson, 21 P. 144, 
12 Colo. 369. 


49. Bergin Oil & Gas Co. v. How- 
ardent 99 - P6209 982 OKI Lier Imire 
Gross Production Tax of Wolverine 
Oil Co., 154 P. 362, 53 Okl. 24, 24 L.R. 
A.1916F 141. 


50. Fraser v. Vermillion Mining 
Co., 221 N.W. 18, 175 Minn. 305, [ap- 
peal dism 49 S.Ct. 93, 278 U.S. 572, 
73 L.Hd. 512]. 


51. Heisler v. Thomas Colliery Co., 
118 A. 394, 274 Pa. 448, 24 A.L.R. 1215 
{aff 43 S.Ct. 83, 260 U.S. 245, 67 L. 
Hd. 237]. But see Commonwealth v. 
St. Clair Coal Co., 96 A. 254,251 Pa. 
159; Commonwealth y. Alden Coal 
Co., 96. A! 246,5 -261.Pa. 134) TiRVAS 
1916F 154 (both cases holding such 
a tax statute unconstitutional). 


52. Pocahontas Consol. Collieries 
Co. v. Commonwealth, 73 S.E. 446, 113 
Va. 108. 


53. In re Opinion of the Justices, 
(N.H.) 149 A. 321. 


54 Pacific, Fruit Express Co. v. 
City of Yuma, 261 P. 49, 32 Ariz. 601. 


55. Com. vy. Lehigh Valley R. Co., 
18 A. 406, 410, 129 Pa. 429; Coal Ridge 
imp., ete., Co. v. Jennings, 17 A. 986, 
127 Pa. 397 [aff 18 S.Ct. 282, 147 U.S. 
147, 37 L.Ed. 116]; Com. v. Delaware 
Diy. Canal Co., 16 A. 584, 123 Pa. 594, 
2 L.R.A. 798. 


56. Kingsley v. Merrill, 99 NW. 
1044, 122 Wis. 185, 67 L.R.A. 200. 


57. In re Opinion of the Justices, 
(N.H.) 149 A, 321. 


58. FEF. W. Woolworth Co. v. Harri- 
Son, 156 S.H. 904, 172 Ga. 179. 


59. Northwestern Improvement 
Co. v. State, 220 N.W. 486, 57 N.D. 1 


‘ [foll Northern Pac. Ry. Co. v. State, 


220 N.W. 441, 57 N.D. 13]. 


60. People vy. Yosemite Lumber 


iE, 827; 


Co., 216 P. 39, 191 Cal. 267. 
61. See constitutional provisions. 


Montgomery v. Town of Bran- 
ford, 147 A. 9, 109 Conn. 388. 

63. State v. Bartholomew, 142 A. 
800, 108 Conn. 246; Montgomery v. 
Town of Branford, 142 A. 574, 107 
Conn. 697. 

64. State v. Kozer, 242 P. 621, 116 
Or: 581. 

65. See supra § 58. 

66. U.S.—Ohio Tax Cases, 34 S.Ct. 
82, 232) UsSa) 016,08 taba. 737) Late 
sub nom. Ohio River & W. Ry. Co. v. 
Dittey, 203 F. 5387]. 


Ark.—Arkansas Tax Commission vy. | 


Crittenden County, 38 S.W.(2d) 318, 
183 Ark. 738;. State v. Margay Oil 


Peenaion, 269 S.W. 638, 167 Ark. 
Ga.—Georgia Midland, etec., R. Co. 
Vv. State, 16. StH 301, 89. Gal 697; 


Columbus Southern R. Co. v. Wright, 
15 S.E. 293, 89 Ga. 574 [aff 14 S.Ct. 
396, 151. U.S. 470, 38 L.Ed. 288]; 
lanta, ete., R. Co. v. Wright, 13 S.B. 
578, 87 Ga. 487. 


Ill.— Ottawa Gas Light, etc., Co. v. 
Downey, 20 N.E. 20, 127 Ill. 201: La 
Salle, ete., R. Co. v. Donoghue, 18 N. 
bate Ds 240 D1 Am. Sak. 90% 
Coal Run Coal Co. vy. Finlen, 17 N.E. 
11, 124 Ill. 666; Porter v. Rockford, 
CtCi; (oR Co. 716 Lh 66. 


_ La.—Constantin Refining Co. vy. 
Day, 85 So. 618, 147 La. 623. 


Minn.—State v. United States Bx- 
press Co., 181 N.W. 489, 114 Minn. 346, 
8 Ula AGN.S. LIZ Taft 32 “Such Dt 
223 U.S. 335, 56 L.Ed. 459], : 


Miss.—Cudahy Packing So. v. § - 
all, 72 So. 870, 112 Miss. 106. : eh 


Mo.——-Massachusetts Bonding & Ins, 
ee v. Chorn, 201 S.W. 1122, 274 Mo. 


Mont.—First Nat. Bank v. Dawson 
County, 213 P. 1097, 66 Mont. Sadi: 
Northwestern Mut. L. Ins. Co. vy. 
Lewis & Clarke County, 72 P. 982, 28 


For later cases, developments and changes in the law see Annotations, 


At-. 


N.J.—United New Jersey R., etce., 
Co. v. Baird, 69 A. 472, 75 N.J.Law 
788; United New Jersey R., etc., Co. 
v. State Bd. of Assessors, 67 A. 438, 
75 N.J.Law 35; State Board of As- 
sessors y. Central R. Co., 4 A. 578, 48 
N.J.Law 146. 


N.C.—Caldwell Land, etc., Co. v- 
Smith, 65 S.E. 641, 151 N.C. 70. 


Pa.—Commonwealth v. Hannis Dis- 
filling’ €o., 168A") 8225 2650 Pari s7ee 
Commonwealth v. Mortgage Trust Co., 
76 A. 5, 227 Pas 163); ‘Com vw.) Mer- 
chants’, ete., Nat. Bank, 31 A. 1065, 
168 Pa. 309-[aff 17.S.Ct. 829, 167 U.S. 
461, 42 L.Ed. 236]; Kittanning Coal 
Co. v. Com., 79 Pa. 100; Sanderson v. 
Commissioners, 1 Pa.Co. 342; State 
Tax on Corporate Loan Cases, 23 
Wkily.N.C. 216. 


R.I.—Mexican Petroleum Corpora- 
tion v. Bliss, 110 A. 867, 43 R.I. 248. 


Tenn.—Commerce & Trust Co. v. 
Senter, 260 S.W. 144, 149 Tenn. 569; 
State v. Taylor, 104 S.W. 242, 119 
Tenn. 229. 


Tex.—Gaar v. Shannon, 115 S.Ww. 


361, 52 Tex.Civ.App. 634 [aff 32 S.Ct. 
236, 223 U.S. 468, 56 L.Ed. 510]. 


.Wash.—Puget Sound Power & 
Light Co. v. City of Seattle, 201 P. 
449, 207 P. 689, 117 Wash. 351 [error 
dism 43 S.Ct. 359, 261 U.S. 626; 67 L. 
Ed. 833, motion to reinstate on docket 
gr 43 S.Ct. 363, 261 U.S. 607, 67 L.EBad. 
$24, and aff 44 S.Ct. 261, 264 U.S. 22, 
68 L.HWd. 541]. 


{a] Railroad companies (1) are 
properly made a separate class for 
purposes of taxation, the nature of 
their business and property differen— 
tiating them from other corporations 
(Ohio Tax Cases, 34 S.Ct. 372, 232 U.S. 
576, 58 L.Ed. 737 [aff sub nom. Ohio 
River & W. Ry. Co. vy. Dittey, 203 F. 
537]; Arkansas Tax Commission v. 
Crittenden County, 38 S.W.(2d) 318 
183 Ark, 738; Ames v. People, 56 P” 
656, 26 Colo. 83; Chicago, etc., R. Co. 
v. Richardson County, 100 N.w. 950, 
72 Neb. 482; State Bd. of Assessors 


Same title and section number, 


i 


§§ 60-62] 


~ 


their earnings or earning capacity;®™ but as in 
other cases a classification of corporations must have 
some reasonable basis and not be purely arbitrary.*® 


{§ 61] (b) Foreign Corporations. 
between domestic and foreign corporations, in re- 
spect of the assessment or rate of taxation on their 
property, *ranchises, or business, is a natural and 
reasonabJ# one and is within the power of the leg- 


v. New Jersey Cent. R. Co., 4 A. 578, 
48 N.J.Law 146; Chicago, ete., R. Co. 
v. State, 108 N.W. 557, 128 Wis. 553), 
(2) but the entire property must be 
taxed alike without favoring one 
portion of the property (Arkansas 
Tax Commission vy. Crittenden Coun- 
ty, supra; State v. Donald, 158 N.W. 
317, 163 Wis. 626; Minneapolis, St. 
P., etc., Ry. Co. v. Douglas County, 
150 N.W. 422, 159 Wis. 408). (3) 
Constitutional amendment imposing 
a tax on all railroad companies in- 
eluding street railways until changed 
by the legislature has been held to 
authorize the legislature to fix a dif- 
fereni. rate for railroad companies 
than for street and interurban rail- 
way companies. People v. Southern 
Pac: Co,., ¢€Cal.), 290 P.25, 


[b] Operating property of street 
railroads.—Classifying the operating 
property of street railroads as per- 
sonalty has been held not unconstitu- 
tional. Puget Sound Power & Light 
Co. v. City of Seattle, 201 P. 449, 207 
P. 689, 117 Wash. 351 [error dism 43 
S.Ct.. 359,°261° U.S. €2:65°¢7 LL. Kd.. 833, 
motion to reinstate on docket gr 43 
S.Ct. 363, 261 U.S. 607, 67 L.Ed. 824, 
and aff 44 S.Ct. 261, 264 U.S. 22, 68 L. 
Ed. 541]. ( 


[ec] Interurban street railways.— 
A statute providing for the assess- 
ment in a particular manner of in- 
terurban and street railroads when 
construed as applicable only to in- 
terurban and street railroads, the 
lines of which extend beyond the lim- 
its of a single city, has been held not 
unconstitutional. ; State v. Taylor, 104 
S.W. 242, 119 Tenn. 229. 


[d] Express companies, having no 
tangible property of their own, consti- 
‘tute a separate class from companies 
owning their own means of transpor- 
tation; and a discrimination between 
them and such other companies as 
to the manner in which they are taxed 
does not violate the constitutional re- 
quirement of equality and uniformity. 
Pacific Express Co. v. Seibert, 12 S.Ct. 
250, 142 U.S. 339, 35 L.Kd. 1035. 


[e] Loan and investment com- 
panies.—Placing loan and investment 
companies in the same class with 
state and national banks has been 
held not unconstitutional. First Nat. 
Bank v. Moon, 170 P. 33, 102 Kan. 334, 
L.R.A.1918C 986. 


67. Com. v. Brush Electric Light 
Co., 22 A. 844, 145 Pa. 147; 
Commerce & Trust Co. v. Senter, 260 
S.W. 144, 149 Tenn. 569. 


68. Morrell Refrigerator Car Co. 
v. Com., 108 S.W. 926, 128 Ky. 447, 32 
Ky.L. 1383, 1389; State v. Minnesota 
Farmers’ Mut. Ins. Co., 176 N.W. 756, 
145 Minn. 231; Standard Lumber Co. 
vy. Pierce, 228 P. 812, 112 Or. 314. 


[a] Statutes held unconstitution- 
al.i—(1) Classifying certain insur- 
ance companies on the basis of the 
amount of compensation paid to any 
of its officers. State v. Minnesota 
Farmers’ Mut. Ins. Co., 176 N.W. 756, 
145 Minn. 231. (2) Classifying cor- 
porations separately where one or 
more of their respective stockholders 
happen to be nonresidents at the tax 
levying date. Standard Lumber Co. v. 
Pierce, 228 P. 812, 112 Or. 314. (3) 
Providing for an additional tax on 
each railroad claiming exemption 


Bank of | 
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islature.®® . 


A distinction 
stockholders.7° 


from state supervision under maxi- 
mum and minimum provisions in 
their charter, irrespective of whether 
such exemption has any value or 
whether it be exercised or not. Gulf, 
ete., R, Co. v. Adams, 45 So. 91, 90 
Miss. 559. (4) Making the system 
for taxation of street railroad cor- 
porations applicable to street railway 
systems, when applied to a steam rail- 
road company over whose tracks: a 
street railway system is operated. 
Atlantic City & S- R. Co. v. State 
Board of Assessors, 96 A. 568, 88 N.J. 
ton 219 [rev 93 A. 82, 87 N.J.Law 


[b] Statute held constitutional.— 
Under a constitutional provision de- 
claring that a franchise tax must be 
uniform as to the class on which it 
operates, it has be=n held that a stat- 
ute is not unconst*tutional which pro- 
vides for the payment of a franchise 
tax by any corporation failing to file 
its annual report within the time re- 
quired. - International Lumber Co. v. 
Emmerson, 143 N.E. 465, 311 Ill. 564. 


. 69. U.S.—Sturges v. Carter, 5 S. 
Ct.-1014, 114 U.S. 511, 29 L.Ed. 240; 
Oregon Mortg. Co. v. Gillis, 40 F. (2d) 
944; Insurance Co. v. New. Orleans, 
13 F.Cas.No. 7,052, 1 Woods 85. 


Ala.—Lee v. State Tax Commission 


1 of Alabama, 123 So. 6, 219 Ala. 513; 


City of Montgomery v. Royal Ex- 
change Assur. Corporation of Eng- 
land, 59 So. 508, 5 Ala.App. 318. 


Ga.—Georgia R., etc., Co. v. Wright, 
54 S.H. 52, 125 Ga. 589 [rev on other 


‘grounds 28 S.Ct. 47, 207 U.S. 127, 52 


L.Ed. 134]. 


Ill.—Home Ins. Co. v. Swigert, 104 
Tll. 653; Walker v. Springfield, 94 Ill. 
364; Hughes v. Cairo, 92 Ill. 339; 
Ducat v. Chicago, 48 Ll. 172, 95 Am.D. 
529 [aff 10 Wall. (U.S.) 410, 19 L.Ed. 
972]. 

Iowa.—Scottish Union, ete., Ins. Co. 
v. Herriott, 80 N.W. 665, 109 Iowa 606, 
77 Am.S.R. 548. ; 


Kan.—Weiss v. Stubblefield, 116 P. 
205, 85 Kan. 199. 


Ky.—Phoenix Ins. Co. v. 
Bush 68, 96 Am.D. 331. 


La.—Hunter v. Wells Fargo Ex- 
press Co., 64 So. 139, 134 La. 358; 
State v. Lathrop, 10 La.Ann. 398. 


Mass.—A. C. Lawrence Leather Co. 
v. Commonwealth, 150 N.E. 851, 254 
Mass. 609. . 


Mich.—Bacon vy. State Tax Com’rs, 
85 N.W. 307, 126 Mich. 22, 86.Am.S.R. 
524, 60-L.R.A. 3821; Graham v. St. 
Joseph Tp., 35 N.W. 808, 67 Mich. 652; 
Youngblood v. Sexton, 32 Mich. 406, 
20,-Am.R. 654. 

Neb.—In re Buckhannon River Coal 
Co.;) 202) N.W. 616;, 113. Neb. 230; 
Aachen, etc., F. Ins. Co. v. Omaha, 101 
N.W. 3, 72 Neb. 518. 


Nev.—Ex p. Cohn, 13 Nev. 424. 

Ohio.—Lee v. Sturges, 19 N.E. 560, 
46 OhioSt. 153, 2 L.R.A. 556. 

Pa.—Germania L. Ins. Co. v. Com., 
85 Pa. 513. 

S.cC.—British-American Mortg. Co. 
v. Jones, 58 S.E. 417, 77 8.C. 443. 

Tex.—Gaar v. Shannon, 115 S.W. 
361, 52 Tex.Civ.App. 634 [aff 32 S.Ct. 


Com., 5 
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[§ 62] (c) Stock and Stockholders. The legisla- 
ture is not required to put all stockholders in one 
class, but may make a reasonable classification of 


So, too, shares of stock may be 


put in a different class from other intangible prop- 
erty;‘* shares of stock in banks and banking as- 
sociations may be made a separate class for tax 


236, 223 U.S. 468, 56 L.Ed. 510]. 


[a] Retaliatory legislation.—(1) 
A retaliatory clause in a statute regu- 
lating insurance companies, which im- 
posed additional burdens and condi- 
tions on foreign corporations doing 
business in the state, when the laws 
of the states by which they were char- 
tered imposed similar conditions on 
foreign companies, has been held to 
be valid and constitutional (Phcenix 
Ins. Co. v. Welch, 29 Kan. 672; State 
v. Insurance Co. of North America, 
99 N.W. 36, 100 N.W. 405, 102 N.W. 
1022, 106 N.W. 767, 71 Neb. 320); (2) 
but there is authority to the contrary 
(Clark v. Mobile, 67 Ala. 217). 


_ Lb]. Franchise taxes.—A _ statute 
Imposing a franchise tax on domestic 
and foreign Corporations which im- 
poses a like tax on all foreign corpo- 
rations is not invalid as discriminat- 
ing in favor of domestic corporations 
which are subjected to a less tax, the 
classification being based on _ legiti- 
mate distinctions and the burden be- 
ing equal within the class. Gaar v. 
Shannon, 115 S.W. 361, 52 Tex.Civ, 
App. 634 [aff 32 S.Ct. 236, 223 U.S. 
468, 56 L.Ed. 510]. 


[ec] Statutes held not unconstitu- 
tional.— (1) A statute providing that 
shares of stock of foreign corpora- 
tions having no par value shall be 
considered as haying a value of one 
hundred dollars per share for the 
purpose of determining franchise tax. 
State v. Pierce Petroleum Corpora- 
tion, 2 S.W.(2d) 790, 318 Mo, 1020. 
(2) A statute imposing recording tax 
on foreign corporation securities and 
subjecting unlisted securities to ad 
valorem tax. Lee v. State Tax Com- 
mission of Alabama, 123 So. 6, 219 
Ala. 513. 


Validity of classification of par 
Mira and no par value stock see infra 


70. Klein v. Jefferson County 
Board of ‘Tax Sup’rs, 18 S.W.(2d) 
1009, 230 Ky. 182 [aff 51 S.Ct. 15, 282 
U.S. 19, 75 L.Ed. 140]; Provident Life 
& Trust Co. v. McCaughn, 91 A. 672, 
245 Pa, 370. 


[aj Classification held reasonable. 
—(1) A classification of stockhold- 
ers placing those in one class where 
the corporation has paid taxes in the 
state on seventy-five per cent of its 
property, and those in ancther class 
where the corporation has paid taxes 
in the state on less than seventy-five 
per cent of its property, has been held 
to rest on reasonable grounds. Klein 
v. Jefferson County Board of Tax 
Sup’rs, 18 S.W.(2d) 1009, 230 Ky. 182 
[aff 51;S.Ct..15, 2820U.S: 19,°75 0. bd: 
140]. (2) A statute providing that 
securities owned by corporations, 
limited partnerships, or joint-stock 
associations, and held in any other 
manner than for the whole body of 
stockholders or members, as such, 
shall be taxed as though belonging 
to individuals has been held not to 
ereate an unlawful classification. 
Provident Life & Trust Co. v. Mc- 
Caughn, 91 A. 672, 245 Pa. :370. 


71. Clark v. City of Burlington, 
143 (A..677,.101 Vt. 391. 


[a] Statute held constitutional.— 
A statute requiring the appraisal of 
shares of stock at the value of which 
the preceding dividend is six per cent 
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«72 


purposes ; 


[§ 63] (4) Occupations.*+ 


without violating the requirement 


has been held not unconstitutional as 
discriminatory. @lark- ver Citys tot 
Burlington, 143 A, 677, 101 Vt. 391. 


72. Commercial Trust Co. of New 
Jersey v. Hudson County Board of 
Taxation, 92 A. 263, 86 N.J.Law 424 
[aff 92 A. 799, 87 N.J.Law 179]; Bona- 
parte v. American-First Nat. Bank in 
Oklahoma City, 281 P. 958, 139 Okl. 
189; Comanche County v. American 
Nat. Bank of Lawton, 252 P. 408, 122 
Okl. 34. 


[a] Exclusion of private banks 
and savings banks from a classifica- 
tion of shares of stock has been held 
not to render such classification dis- 
eriminatory since private banks have 
no shares, nor have savings banks 
generally, and savings banks are not 
primarily engaged in the making of 
money. Commercial Trust Co. of 
New Jersey v. Hudson County Board 
of Taxation, 92 A. 263, 86 N.J.Law 424 
[aff 92 A. 799, 87 N.J.Law 179]. 


73. Lee y. State Tax Commission 
Of yAlabama, 123 .So. 6, .219» Ala.-513; 
State v. Margay Oil Corporation, 269 
S.W. 63, 167 Ark. 614; Roberts & 
Schaefer Co. v. Emmerson, 144 N.E. 
818, 313 Tll. 137 [aff 46 S.Ct. 375, 271 
U.S.-50,°70 L.Ed. 827, 45 A.L.R. 1495]. 


[a] Statute providing for listing 
no par value stock without stating 
the actual value thereof has been held 
not to create a discrimination against 
holders of no par value stock where 
the actual value thereof is listed, 
since such shares are required to be 
valued at one hundred dollars per 
share unless the actual value thereof 
be shown affirmatively to the satis- 
faction of the state tax commission. 
Lee vy. State Tax Commission of Ala- 
bama, 123 So. 6, 219 Ala. 513. 


Assigning value to no par value 
stock of foreign corporation for pur- 
pose of determining franchise tax 
see supra § 61 note 69 [c] (1). 


74. Cross references: 


Application of requirement of equal- 
ity and uniformity to license or oc- 
cupation taxes see supra § 385. 


Distinction between license fee or tax 
ay taxes generally see Licenses 
§§ 6, 7. 

Equality and uniformity in imposi- 
tion of license fee or tax see Li- 
censes §§ 51—58. 


75. U.S.—Jackson y. State Board 
of Tax Com’rs of Indiana, 38 F.(2d) 
652. t 


Ala.—Lee v. State Tax Commission 
of Alabama, 123 So. 6, 219 Ala. 5138. 


Kan.—Wheeler v. Weightman, 149 
P. 977, 96 Kan. 50, L.R.A.1916A 846. 


Ky.—Raydure vy. Board of Sup’rs 
of Estill County, 209 S.W. 19, 183 Ky. 
84; Hager v. Walker, 107 S.W. 254, 
128 Ky. 1, 32 Ky.L. 748, 129 Am.S.R. 
238, 15 L.ARVA.N.S. 195. 


Mo.—Massachusetts Bonding & Ins, 
Co. v. Chorn, 201 S.W. 1122, 274 Mo. 
15: 


Mont.—Equitable Life Assur. Soc. 
of the United States v. Hart, 173 P., 
1062, 55 Mont. 76. 


and the difference between par value 
and no par value stock ‘has been held to be substan- 
tial and to justify placing such shares of stock in 
different classes for the purpose of taxation."* 


The legislature. may 
arrange and divide occupations, pursuits, and dif- 
ferent. kinds of business into different classes and 
impose different rates of tax on the different classes 
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capricious.*7 


its,*8 although 
of equality and 


\ 
Neb.—Rosenbloom v. State, 89 N.W. 
1053, 64 Neb. 342, 57 L.R.A. 922. 


Pa.—Kittanning Coal Co. v. Com., 
79 Pa. 100. 


Tex.—_Dallas Gas Co. v. State, (Civ. 
App.) 261 S.W. 1063. 


“Occupation has always furnished 
ground . for license classification, 
whether as to the amount imposed or 
as between subjection to and im- 
munity from imposition.” Equitable 
Life Assur. Soc. of the United States 
v. Hart, 173 P. 1062,-1066, 55 Mont. 
76. 


76. U.S.—Jackson v. State Board 
of Tax Com’rs of Indiana, 38 F.(2d) 
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Ala.—Lee v. State Tax Commission 
of Alabama, 123 So. 6, 219 Ala. 513. 


Kan.—Wheeler v. Weightman, 149 
P.. 977, 96 Kan. 50, L.R.A.1916A 846. 


Ky.—Hager v. Walker, 107 S.W. 
254,128 Ky. 1,.32 Ky.L. 748, 129 Am. 
S.R. 238, 15 L.R.A.N.S. 195. 


Mo.—Massachusetts Bonding & Ins. 
rie Vv. Chorn, 201 S.W. 1122, 274 Mo. 


Neb.—Aachen, etc., F. Ins. Co. v. 
Omaha, 101 N.W. 3, 72 Neb. 518; Ro- 


-senbloom v. State, 89 N.W. 1053, 64 


Neb. 342, 57 L.R.A. 922, 


Tex.—Dallas Gas-.Co. v. State, (Civ. 
App.) 261 S.W. 1063. 


77. Ga.—Adams Motor Co. v. Cler, 
102 S.H. 440, 149 Ga. 818; Wright v. 
Southern Bell Tel., etc., Co., 56 S.E. 
116, 127 Ga. 227; Johnston v. Macon, 
62 Ga. 645, 


Iowa.—Cook v. Marshall County, 93 
N.W. 372, 119 Iowa 384, 104 Am.S.R. 
283 [aff 25 S.Ct. 233, 196 U.S. 261, 49 
L.Ed. 471]. 


Kan.—Wheeler v. Weightman, 149 
P. 977, 96 Kan. 50, L.R.A.1916A 846. 


_, _Ky.—Moore v. State Board of Char- 
ities and Corrections, 40 S.W.(2d) 
349, 239 Ky. 729; Hager v. Walker, 
107 S.W. 254, 128 Ky. 1, 82 Ky.L. 748, 
129 Am.S.R. 238, 15 L.R.A.N.S. 495, 


Mo.—Bankers’ Life Co. Chorn, 
186 S.W. 681. 


N.C.—Worth v. Wilmington, ete., R. 
Co., 89 N.C. 291, 45-Am.R. 679. 


Tex.—Pullman Palace-Car Co. v. 
State, 64 Tex. 274, 53 Am.R. 758; Dal- 
las Gas Co. v. State, (Civ.App.) 261 
S.W. 1068. 


[aj] Whether classification is ar- 
bitrary or unreasonable must be de- 
termined by circumstances and con- 
ditions under which the particular 0c- 
cupation is pursued. Dallas Gas Co. 
v. State, (Tex.Civ.App.) 261 S.W. 1063. 


[b] Statutes held valid.—(1) 
Graduating a business tax according 
to the population of the city or town 
in which it is carried on. Blessing v. 
Galveston, 42 Tex. 641; Texas Bank- 
ing, jetc., Co. v. State, 42-Tex! ¢36: 
Dallas Gas Co. v. State, (Tex.Civs 
App.) 261 S.W. 1063. Statute held in- 
valid see infra this note [cJ (3). (2) 
Graduating a business tax according 
to the size of the county in which it 


Vv. 


—«[8§ 62-64 


uniformity,7® provided the tax is uniform on all 
members of the same‘elass’® and: provided the clas- 
sification is reasonable and not merely arbitrary or 


[§ 64] (5) Credits. Under the constitutional 
provisions relating to equality and uniformity, it 
has been held that the legislature may classify cred- 


there is authority to the con- 


is carried on. Adams Motor Co. v. 
Cler, 102 S.E. 440, 149 Ga. 818. (3) 
Classifying a business on the basis 
of whether it is retail or wholesale. 
Singer Mfg. Co. v. Wright, 33 F. 121 
[appeal dism in 12 S.Ct. 103, 141 U.S. 
696, 35 L.Ed. 906]; In re Opinion of 
the Justices, (N.H.) 149 A. 321. (4) 
Taxing persons selling meat but not 
including farmers selling their own 
produce. Davis v. Macon, 64 Ga. 128, 
387 Am.R. 60. (5) Classifying per- 
sons following the same calling ac- 
cording to the volume of business 
transacted. Sacramento v. Crocker, 
16 Cal. 119; Johnston v. Macon, 62 
Ga. 645; Goodwin v. Savannah, 53 
Ga. 410; Moore v. State Board of 
Charities and Corrections, 40 S.W. 
(2d) 349, 239 Ky. 729; Hager v. Walk- 
er, 107 /S.Ws254,7128 Key iL, 32 eeyaks 
748, 129 Am.S.R. 238, 15 L.R.A.N.S. 
195; Union Steam Pump Sales Co.’ v. 
Deland, 185 N.W. 3538, 216 Mich. 261; 
Aurora v. McGannon, 39. S.W. 469, 138 
Mo. 38; Gatlin v. Tarboro, 78 N.C. 
119; Western Union Tel. Co. v. State, 
55 Tex. 314 [rev on other grounds 105 


U.S. 460, 26 L.Ed. 1067]. But see 
Schuster v. Louisville, 89 S.W. 689, 
124 Ky. 189, 28 Ky.L. 588 (holding 


such a statute unconstitutional). (6) 
Classifying liquor dealers according 
to whether they are located within 
a certain distance from a town or city. 
or are located in rural districts. Ter- 
ritory v. “Connell, 16° P.209;' 2) Ariz. 
339. (7) Imposing different taxes on 
liquor dealers retailing on land and 
those retailing on steamboats. State 
v. Rolle, 30 La,Ann. 991, 31 Am.R. 
234; Kaliski v. Grady, 25 La.Ann. 
576. (8) Classifying liquor dealers 
based on the sale of malt liquors as 
distinguished from more intoxicating 
drinks. Timm vy. Harrison, 109 Ill. 
593. (9) Classifying distillers and 
brewers on the one hand and saloon 
keepers on the other. Adler v. Whit- 
beck, 9 N.E. 672, 44 OhioSt. 539. 


[ec] Statutes held invalid.—(1) Dt. 
viding merchandise into classes which 
are rearranged into groups and pro- 
hibiting any person, firm, or corpora- 
tion employing more than fifteen per- 
sons from selling any merchandise of 
more than one of the several classes 
or groups without paying a license 
tax of from three hundred dollars to 
five hundred dollars fixed by a board 
of commissioners for each city. State 
v. Ashbrook, 55 S.W. 627, 154 Mo. 
375, 77 Am.S.R. 765, 48 L.R.A. 265. 
(2) Imposing a higher tax on a mer- 
chant selling goods by sample and 
keeping his stock in trade outside the 
city than on one who maintains a 
store in the city. Ex p. Frank, 52 
Cal. 606, 28 Am.R. 642. (3) Gradu- 
ating a business tax according to the 
population of the city in which busi- 
ness is transacted. Hager v. Walker, 
107 S.W. 254, 128 Ky.1, 32 Ky.L. 748, 
129 Am.S.R. 238, 15, L.R.A.N.S. - 195 
(lack of equality and uniformity was 
not made to depend on the quantity 
of business transacted). Statute held 
valid see supra this note [b] (1). 


78. State v. Minnesota Tax Com- 
mission, 134 N.W. 643, 117 Minn. 159; 
State v. Clement Nat. Bank, 78 A. 
944, 84 Vt. 167, Ann.Cas.1912D 22 [aff 
34 S.Ct. 31, 231 U.S: 120, 58 L.Ed. 147]. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


. 


§§ 64-65] 


trary." 


[§ 65] 1. Different Localities*°—(1) In General. 
As the requirement of equality and uniformity re- 
lates to general municipal taxation,S' and as the 
uniformity of taxation must be coextensive with the 


[a] Statutes held not unconstitu- 
tional.—(1) In general. Bemis Bro. 
Bag Co. v. Louisiana Tax Commis- 
sion, 103 So. 337, 158 La.1. (2) Con- 
struction of a statute so as not to re- 
quire a domestic industrial corpora- 
tion to list its mortgages, bonds, or 
other credits as separate items of tax- 
ation, but that values arising from 
such sources are all to be included in 
the assessment of its capital stock. 
Caldwell Lumber & Land Co. v.-Smith, 
65 S.E. 641, 151 N.C. 70. (3) Statute 
taxing interest-bearing national bank 
deposits. State v. Clement Nat. Bank, 
78 A. 944, 84 Vt. 167, Ann.Cas.1912D 
22 [arf 34 S.Ct. 31, 231 U.S. 120, 58 L. 
Ed. 147). 


79. See cases infra this note. 


{a] In Kansas, under a constitu- 
tional provision requiring uniformity, 
except that mineral products, money, 
mortgages, notes, and other evidence 
of debt may be classified and taxed 
uniformly as to class as the legisla- 
ture shall provide, it has been held 
that the classification of building and 
loan association shares, other than 
permanent shares, as credits, is not 
permissible. Ryan v. Tax Commis- 
sion of Kansas, 294 P. 938, 132 Kan, 1. 


[b] In New Hampshire it has been 
held that a tax on credits cannot be 
imposed on their value at a lower rate 
than on property in general. In re 
Opinion of the Justices, 79 A. 31, 76 
N.H. 588. 


30. Local taxes for local purposes 
see supra § 37. 


81. See supra § 36. ¥ 


82. Mo.—State ex. rel. Union Elec- 
tric Light & Power Co. v. Baker, 293 
S.W. 399, 316 Mo. 853. 


Mont.—Hilger v. Moore, 182 P. 477, 
56 Mont. 146. 


Ohio.—Exchange Bank of Columbus 
v. Hines, 3 Ohio 15; State v. Sippel, 
11 OhioN,P.N.S. 555. 


Tenn.—Quinn v. Hester, 
459, 135 Tenn. 373. 


Tex.—Garza Land & Cattle Co. v. 
Redwine Independent School Dist., 
(Civ.App.) 282 S.W. 905; Hawley v. 
Warlick, (Civ.App.) 278 S.W. 877; 
eente v. Cage, (Civ.App.) 176 S.W. 
928. : 

Utah.—Continental Nat. Bank of 
Salt Lake City v. Naylor, 179 P. 67, 
54 Utah 49. 


83. U.S.—Cummings v. Merchants’ 
Nat. Bank, 101 U.S. 153, 25 L.Ed. 903; 
Dundee Mortg., ates Iny.. Coie. 
School-Dist. No. 1, 21 F. 151. 


Ark.—Hays v. Missouri Pac. R. Co., 
250 S.W. 879, 159 Ark. 101. 


Ind.—Jackson County v. State, 58 
N.E. 1037, 155 Ind. 604; . Henderson 
v. London, etc., Ins. Co., 34 N.E. 565, 
135 Ind. 23, 41 Am.S.R. 410, 20 L.R.A, 
827. 

Kan.—State v. Board of Com’rs: of 
Reno County, 158 P. 861, 98 Kan. 648. 


Ky.—Lang v. Commonwealth, 226 
S.W. 379, 190 Ky. 29; Hager v. Walk- 
er, 107 Sw. 254, 128 Ky. .1,.32. Key. 
7438, 129 Am.8.R. 238515 L.R.A.N.S. 
195. 


Me.—In re Opinion of Justices, 55 
A. 827, 97 Me. 595. 


Miss.—Murray v. Lehman, 61 Miss. 
283. 


Neb.—-Pleuler v. State, 10 N.W. 481, 
11 Neb. 547. 


N.H.—State v. U. S., ete., Express 


186 S.W. 


>; 
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territory to which the tax applies,®? all state taxes 


, 60 N.H. 219. 
N.J.—State v. Fuller, 39 N.J.Law 
576 [aff 40 N.J.Law 615]. 
N.M.—Borrowdale v. Board ‘of 


County Com’rs of Socorro County, 163 
P. 721, 23 N.M. 1, L.R’A.1917H 456. 


Ohio.—Warring v. Hazlewood, 3 
OhioDec. (Reprint) 315. 


Or.—Miller v. Henry, 124 P. 199, 62 
One A stor Cyc]; Miller -v. Henry, 
124 P.197, 62 Or. 4, 41 L.R.A.N.S. 97; 
epee County v. Foster, 99 P. 286, 


Pa.—In’re Hannick, 4 Pa.C.Pl. 88; 
fe re Collector’s Bond, 4 Lanc.L.Rev. 


‘Tenn.—State v. Butler, 11 Lea 410. 


84. U.S.— Cummings v. Merchants’ 
Nat. Bank, 101 U.S. 153, 25 L.Ed, 903. 


Ark.—Hays v. Missouri Pac. R. Co., 
250 S.W. 879, 159 Ark, 101. 


Cal:—Redman v. Weisenheimer, 283 
P.-368, 102:Cal.App. 4838. 


Del.—In re School Code of 1919, 108 
A. 39, 30 Del. 406. 


Fla.—Whitney v. Hillsborough 
County, 127 So. 486, 99 Fla. 628; Jor- 


dan v. Duval County, 66 So. 298, 68 
Fla. 48 

Ga.—Walton County v. Morgan 
County, 48 S.E. 2438, 120 Ga. 548. 


Ind.—Jackson County v. State, 58 
N.H. 10387, 155 Ind. 604. 


Iowa.—Wertz v. Ottumwa, 208 N. 
W. 511, 201 Iowa 947. 


Kan.—Carey v. Board of Educa- 
tion of City of Belleville, 214 P. 792, 
113 Kan. 398; State v. Board of 
Com’rs of Reno County, 158 P. 861, 98 
Kan. 648. 


Ky.—Lang v. Commonwealth, 226 
S.W. 379, 190 Ky. 29; Campbell Coun- 
ty. v. City of Newport, 193 S.W. 1, 174 
Ky. 712, £.R.A.1917D 791; Hager v. 
Walker, 107 S.-W. 254, 128 Ky. 1, 32 
Ky.L. 748, 129 Am.S.R. 238, 15 L.R.A. 
N.S. 195. 


La.—McHenry v. Ouachita .Parish 
School Board, 125 So. 841, 169 La. 
646; Judice v. Village of Scott, 121 
So. 592, 168 La. 111 [cert den 50 'S.Ct. 
26, 380 U.S. 566, 74 L.Ed. 620]. 


Me.—Mayo v. Dover, etc., Fire Co.; 
53 A. 62, 96 Me. 539. 


Md.—Dahler vy. Washington Sub- 
urban Sanitary Commission, 106 A. 
10, 133 Md. 644; Curtis v. Mactier, 80 
A. 1066, 115 Md. 386. 


Minn.—Schulte v. pied, 202 N.W. 
719, 162 Minn, 184. 


Mo.—State ex rel. Monett Special 
Road Dist. of Barry County v. Hack- 
mann, 213 S.W. 449, 278 Mo. 602; 
State ex rel. Moberly Special Road 
Dist. v. Burton, 182 S.W. 746, 266 
Mo. 711; State ex rel. Columbia Spe- 
cial Road Dist. v. Johnson, 182 S.W. 
750. 


Mont.—Hamilton v. Board of Coun- 
ty Com’rs of Fergus County, 169 P. 
729, 54 Mont. 301. 


Neb.—Pleuler vy. State, 10 N.W. 481, 
11 Neb. 547. 
N.H.—French v. Town of Lyme, 86 
ory 77 N.H. 68; State v. U. S., etc., 
mechs Co., 60 N.H. ‘219; Boston, 
etc.,, R. Co. v. State, 60: N.H. 87. 


N.J.—State v. Fuller, 39 N.J.Law 
576 [aff 40 N.J.Law 615]. 


N.M.—Borrowdale v. Board of 
County Com’rs of Socorro County, 


must be uniform throughout the state, and a coun- 
ty, eity, town, or other subordinate district tax uni- 
form throughout the territory to which it is, appli- 
cable.§4 However, this does not mean that taxes for 


ris P. 721, 23 N.M. 1, L.R.A1917E 


N.C.—Anderson v. City of Ashe- 
ville, 138 S.B. 715,194 N.C. 117; Whit- 
ley v. City of Washington, 136 S.E. 
719, 193 N.C. 240. 


Ohio.—Zanesville vy. 
OhioSt. 589. 


Or.—Johnson v. Jackson County, 
136 P. 874, 68 Or. 432; Miller v. Hen- 
ry,-124 P. 199, 62 Or. 11 [quot pyels 
Miller v. Henry, 124 P. 197, 62 Or. 
4, 41 L.R.A.N.S.. 97; Yamhill County 
v. Foster, 99 P. 286, 53 Or. 124; East 
Porrana v. Multnomah County, 6 Or. 


Richards, 5 


S.D.—Bon Homme County Farm 
Bureau v. Board of Com’rs of Bon 
Homme County, 220 N.W. 618, 53 S.D. 
174; Ewert v. Taylor, 160 N.w. Code 
38 S.D. 124. 


Tenn.—Nashville, C. & St. L. Ry. v. 
Carroll County, 33 S.W.(2d) 69, 161 
Tenn. 581 [appeal dism 51°S.Ct. 349, 
283 U.S. Age Bh L.Ed. 1414]; Nash- 
ville, C. & L. Ry. v. Marshall Coun- 
ty, 30 Swe (ga) 268, 161 Tenn. 236. 


Tex.—Mullins v. Colfax Consolidat- 
ed School Dist., (Civ.App.) 18 S.W. 
(2d) 940; ~ Hawley v. Warlick, (Civ. 
App.) 278 S.W. 877. 


[a] Taxation of old district aft- 
er enlargement or consolidation.— 
(1) Where a district has been enlarg- 
ed, the fact that the taxpayers of the 
original district included in the en- 
larged one must pay more taxes than 


those residing in the added territory ~— 


has been held not to create a lack of ~ 
equality and uniformity. Woodard 
v. Bienville Parish School Board, 126 
So. 207, 169 La. 831; Cleveland v. 
Heisley, 41 OhioSt. 670. (2) Where 
Private Acts (1923) ec 37, incorporat- 
ed the city of Greensboro, and defined 
its corporate limits, and provided for 
the control and support of the pres- 
ent school district, and provided that 
all obligations of the district should 
remain obligations of the district, and 
new territory should not be liable 
therefor, it has been held that such 
city is not prohibited by Const. art 
7 § 9 from levying taxes within the 
district to pay debts of the district 
already incurred for school sites and 
buildings. Duffy v. City of Greens- 
boro, 120 S.E. 53, 186 N.C. 470. Tax- 
ation of detached territory for pay- 
ment of debts of parent district see 
infra § 66 


[b] Overlapping districts._-The 
principle of uniformity is not violat- 
ed by the levy of taxes by two over- 
lapping municipalities on the same 
property, even though it be for the 
same purpose. Board of Highway 
Com’rs, Bloomington Tp., v. City of 
Bloomington, 97 N.EH. 280, 253 Til. 164, 
Ann.Cas.1918A 471; People v. Chica- 
go & A. R. Co., 93 N.E. 298, 247 Ill. 
458; Forrey v. Board of Com’rs of 
Madison County, 126 N.E. 673, .189 
Ind. 257; King v. Sullivan County, 
160 S.W. 847, 128 Tenn. 393. 


[c] Exemption of towns maintain- 
ing own streets from county road tax. 
—Code (1904) § 944a cl 11, as amend- 
ed by Acts (1915) p 121, exempting 
property within any town which 
maintains its own streets from 
the payment of a county road tax, 
does not violate Const. (1902) § 168, 
providing that all taxes shall be uni- 
form, as the fair construction of this 


‘section is that it has created separate 


taxing districts for the purpose of 
road taxes. -Watkins v. Barrow, 92 
S.E. 908, 121 Va, 236. 
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the same purpose must be imposed in different ter- 
ritorial subdivisions at the same time,*° or that one 
subdivision cannot be taxed for a particular local 
purpose unless the other subdivisions are also 
taxed;®* nor does it prevent the creation of differ- 
ent taxing districts’? even within the same county,** 


[d] Vacation of streets by munic- 
ipality.—A statute relating to the va- 
cating of streets by municipal gov- 
erning bodies and authorizing the city 
to contract and receive compensation 
for benefits received by a property 
owner has been held not unconstitu- 
tional. People v. City of Chicago, 152 
N.E. 141, 321 Ill. 466. 


[e] Amendment to specify public 
works.—A levy for bridges and pub- 
lic works, including convicts, amend- 
ed to specify the public works, has 
been held not unconstitutional as vio- 
lating the constitutional provision re- 
quiring uniform taxes. Southern Ry. 
Co. v. Whitfield County, 145 S.E. 668, 
38 Ga.App. 7038. 


[f1 Special legislation.—(1) It has 
been held that the requirement of 
equality and uniformity does not ap- 
ply to special legislation empowering 
counties to levy taxes for special pur- 
poses (Nashville, C. & St. L. Ry. v. 
Marshall County, 30 S.W.(2d) 268, 161 
Tenn. 2386 [holding that the mere des- 
ignation of the Specific purpose of a 
county tax does not distinguish it 
fundamentally from the authority to 
levy a tax for general purposes with- 
out specific designation, as regards 
the power to legislate specially]), (2) 
nor to special legislation empowering 
municipal corporations of towns and 
cities to levy taxes for special or gen- 
eral purposes (Nashville, C. & St. L. 
Ry. v. Marshall County, supra). 


{g] Statutes held unconstitution- 
al.—(1) A statute imposing a-tax on 
four school districts, but not on the 
fifth, all of which districts compose 
a high school district, has been held 
to violate the requirement of equal- 
ity and uniformity. Redman v. Weis- 
enheimer, 283 S363, 102) Cal App. 
488. (2) An act providing for gra- 
dation of ad valorem municipal taxes 
by zones violates the constitutional 
requirement of uniformity in taxa- 
tion. Anderson v. City of Asheville, 
138 S.H. 715, 194 N.C. 117. (3) Where 
a tax to pay interest on bonds of a 
school district embracing a city and 
territory outside the city was inad- 
vertently levied on property within 
the city only, the levy of a tax on 
property outside the city limits to 
reimburse the city has been held un- 
constitutional.. Whitley v. City of 
Washington, 136 S.E. 719, 193 N.C. 
240. (4) A statute providing that the 
expense of a hospital be divided 
among the counties composing the 
district in proportion to the number 
of patients received from each coun- 
ty, with a credit of the amount re- 
ceived from pay patients received 
. therefrom, has been held unconstitu- 
tional. State v. Sippel, 11 OhioN.P. 
N.S. 555. 


[h] Statute held constitutional.— 
St. (19238) § 42.55, as amended by 
De (1925) 1c 9327) providins that in 
cities of the first class, after success- 
fui provation, teachers be permanent- 
ly employed is not contrary to Const. 
art 8 § 1, providing for uniform taxa- 
tion, in that annuity funds for 
teachers in a city of the first class 
were fixed by a different method than 
annuity funds of teachers elsewhere. 
State v. Board-of School Directors of 
City of Milwaukee, 209 N.W. 683, 190 
Wis. 570 

[i] Constitutional provisions for 
hail insurance fund.—L. (1921) c 265 
§ 3, amending L. (1919) e 244, fixing 
the annual premium for state hail in- 
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surance in each of four districts into 
which the state was divided by pro- 
viding that in certain counties of 
three of the' districts the insurance 
shall take effect on June 15, instéad 
of June 1, of each year, and §§ 1, 2, 
4, 8, 9, and other provisions relating 
thereto, are void as in conflict with 
Const. art 21 § 8, requiring that the 
assessment for hail insurance be uni- 
form on all land in the same district 
similarly situated, and art 6 § 18, pro- 
hibiting the passage of laws granting 
special privileges or immunities. Sta- 
vig v. Van Camp, 192 N.W. 760, 46 
S.D. 302. Premiums levied on land 
for hail insurance as a property tax 
see supra § 34 note 89 [b]., \ 


Allowance of discount to boroughs 
and townships for prompt payment of 
county tax as hot violative of require- 
ment of equality and uniformity see 
supra § 51 note 68 [a]. 


85. Pine Grove Tp. v. Talcott, 19 
Wall. (U.S.) 666, 22 L.Ed. 227 [aff 
23° Ky. Cas. No. 13,735; 1... Plipp.. 1207; 
Adamson v. Warren County, 9 Ind. 
174; Miller v. Henry, 124 P. 199, 62 
Or. 11 [quot Cyc]; Miller v. Henry, 
Ree P.. 197, 62 Or.,4,. 41 -L.R-A.N.S. 


‘86. Gallardo v. Porto Rico Ry., 
Light & -Power Co., 18 F.(2d) 918; 
Plaquemines Parish Police Jury v. 
Packard, 28 La.Ann. 199; Hamilton 
v. Portland State Pier Site Dist., 112 
A. 836, 120 Me. 15; Inhabitants. of 
Sandy River Plantation v. Lewis, 84 
A. 995, 109 Me. 472; Murph v. Lan- 
drum, 56 S.E. 850, 76 S.C. 21... 


Local taxes for local purposes gen- 
erally see supra § 37. 


87. U.,S.—Talecott v. Pine Grove 
Tp.; 23 H:Cas. Noo 13,735, 1 Plipps!120 
[aff 19 Wall. 666, 22 L.Ed. 227]. 


Fla.—Hopkins v. Special Road & 
Bridge Dist. No, 4, in Brevard Coun- 
ty, 74 So. 310, 73 Fla. 247. 


Md.—Miller v. Wicomico County, 69 
A, 118, 107 Md. 488. 


Minn.—Maltby v. Tautges, 52 N.W. 
858, 50 Minn. 248. 


Mo.—State ex rel. Monett Special 
Road Dist. of Barry County v. Hack- 
mann, 213 S.W. 449, 278 Mo. 602; 
State ex rel. Columbia Special Road 
Dist. v. Johnson, 182 S.W. 750; State 
ex rel. Moberly Special Road Dist. v. 
Burton, 182 S.W. 746, 266 Mo. 711. 


N.M.—Borrowdale v. Board of 
County Com’rs of Socorro County, 
me PC ail nee aoe IN’ Mis, cal aa Ant Oboe bas 
00. 


Prenat tng he ues v. State, 37 OhioSt. 


Or.—Johnson v. Jackson 
136 P. 874, 68 Or. 432. 


Wis.—Paul vy. Town of Greenfield, 
232 N.W. 770; Rinder v. City of Madi- 
son, 158 N.W. 3802, 163 Wis. 525. 


[a] Taxing district is fixed in 
most cases by the nature of the case 
itself. Thus, if the tax is for general 
state purposes, the whole state will 
constitute the taxing district, and, if 
for general county or city purposes, 
the whole county or city respectively 
will constitute the taxing district, but 
where it is not so fixed by the nature 
of the case it is within the power of 
the legislature to do so and its discre- 
tion will not be interfered with un- 
less it clearly appears that the tax 


County, 


and without regard to the lines of the political or 
municipal subdivisions of the state.*° Hence, there 
may be different rates of local taxation in such dif- 
ferent subdivisions, provided there is uniformity 
within each particular county, municipality, or tax- 
ing district,9° and provided the purpose to be ac- 


does not pertain to the district taxed 
and was imposed. and apportioned 
without regard to any special local 
interest on the part of such district 
in the purpose to be accomplished. 


Maltby v. Tautges, 52) N.W. 858, 50 — 


Minn. 248. 


[b] Each county in the state is a 
separate taxing district and has pub- 
lic and corporate purposes to be ac- 
complished by means of taxation lim- 
ited alone to citizens or property 
within its territory. Murph vy. Land- 
rum, 56 S.E. 850, 76 S.C. 21. 


[ec] Statute authorizing town 
boards to make unincorporated vil- 
lages taxing districts held constitu- 
tional.—That statutes authorizing 
town boards to make unincorporated 
villages taxing districts applied alike 
to all towns having unincorporated vil- 
lages satisfied all requirements re- 
specting uniformity. Paul v. Town 
of Greenfield, (Wis.) 232 N.W. 770. 


[da] Constitution construed.— 
Const. art 291, as amended pursuant to 
Act (1912) No. 236; did not contem- 
plate that a police jury forming a par- 
ish into road districts and levying 
taxes would include property of its 
entire parish, or that of any ward in 
more than one road district, in which 
ease the tax would be unequal and 
discriminatory. Kansas City, S. & G. 
ee Co. v. Skinner, 81 So. 743, 145 La. 

5s 


88. Devou v. Boske, 63 S.W. 44, 
23 Ky.L. 364; Miller v. Wicomico 
County Com’rs, 69 A. 118,,107 Md. 438; 
Maltby v. Tautges, 52 N.W. 858, 50 
Minn. 248. - : 


[a] School districts.—The Georgia 
statute providing for the creation of 
local tax district schools and for the 
laying off of counties into school dis- 
tricts is not in violation of the con- 
stitutional requirements as to uni- 
formity of taxation. Henslee v. Mc- 
Larty, 62 S.E. 66, 131 Ga. 244. 


89. Minn.—Maltby v. Tautges, 52 
N.W. 858, 50 Minn. 248. 


N.M.—Borrowdale vy. Board of Coun- 
ty Com’rs of Socorro County, 163 P. 
W721, 23-N.M. 1, L.R.A.1917H 456. 


gp Obie.--Bowies v. State, 37 OhioSt. 


Or.—Johnson vy. Jackson County, 
136 P. 874, 68 Or. 432. 


Wis.—Thielen v. Metropolitan Sew- 
erage Commission, 189 N.W. 484, 178 
Wis. 34. ; 

[a] Taxing districts may be as 
humerous as the purposes for which 
the taxes are levied, and it is not es- 
sential that the political divisions of 
the state shall be the same as the 
taxing districts, but special. districts 
may be established for special pur- 
poses wholly ignoring the lines of po- 
litical subdivisions of the state. 
Maltby v. Tautges, 52 N.W. 858, 50 
Minn. 248. 

90. U.S.—Louisiana vy. 
105 U.S. 278, 26 L.Ed. 1090 [rev 31 
La.Ann. 1];_ Pine Grove Tp. v. Tal- 
cott, 19 Wall. 666, 22 L.Ed. 227. See 
also Foster y. Pryor, 23 S.Ct. 549, 189 
U.S. 325, 47 L.Ed. 835 (holding that 
an Indian reservation attached to a 
eounty for judicial purposes did not 
thereby become a part of the same 
taxing district as the organized coun- 
ty so as to require taxes levied on 
property within the reservation to 


For later cases, developments and changes in the law see Annotations, same title and section number, 


' 


Pilsbury, 
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complished by the 


tax pertains 
taxed.9 


Provisions of Greater New York Charter relative 
to taxation of insurance companies, so long as they - 
apply equally to all in the same situation, are not 
unconstitutional because another statute applying 
to other localities may be different.®? 


[§ 66] (2) Taxing One Locality for Benefit of 


be uniform with those levied on prop- 
erty within the organized county). 


Fla.—Hoadley y. City of Tarpon 
Springs, 125 So. 912, 99 Fla. 130; Jor- 
aoe iG Duval County, 66 So. 298, 68 

a. 48. 


Ga.—Georgia Midland, ete., R. Co. 
v. State, 15 S.E. 301, 89 Ga. 597; 
Columbus Southern R. Co. v. Wright, 
15 S.EH. 293, 89 Ga. 574 [aff 14 S.Ct. 
396, 151 U.S. 470, 38 L.Ed. 238]. 


Ill.—People y. Cleveland, C., C. & 
St. L: Ry. Co. 138 N.H. 196, 306: Til. 
459; People y. Chicago & W. I. R. 
Co). 100 N-E. 35, 256, T° 388. 


_ Ind.—Wright v. House, 121 N.E. 
433, 188 Ind. 247; State v. Meeker, 
105 N.E. 906, 182 Ind. 240; Cummins 
v. Pence, 91 N.E. 529, 174 Ind. 115. 


Kan.—State v. Raub, 186 P. 989, 106 
Kan. 196; State v. Board of Com’rs 
of Reno County, 158 P. 861, 98 Kan. 
648; Atchison, T. & S. F. Ry. Co. v. 
Board of Com’rs of Cowley County, 
155 P. 18, 97 Kan. 155; Baker v. Atchi- 
son County, 73 P. 70, 67 Kan, 527; 
Francis y. Atchison, ete., R. Co., 19 
Kan. 308. 


. Ky—Hager v. Walker, 107 S.W. 254, 
128 Ky. 1, 32 Ky.L. 748, 129 Am.S.R. 
238, 15 L.R.A.N.S. 195. 


La.—Drouin v. Board of Directors 
of Public. Schools of Parish of Avoy- 
elles, 67 So. 191, 136 La. 393; Plaque- 
mines Parish Police Jury v. Packard, 
28 La.Ann. 199; New Orleans v. Klein, 
26 La.Ann. 493; Yeatman v. Crandall, 
11 La.Ann. 220; Cumming vy. Rapides 
Police Jury, 9 La.Ann. 503. 


Md.—Miller v. Wicomico County, 69 
A. 118, 107-Md. 438; Daly v. Morgan, 
16 A. 287, 69 Md. 460, 1 L.R.A. 757. 


Mass.—Hodgdon v. Haverhill, 79 N. 
BH. 830, 193 Mass. 406. 


Minn.—Maltby v. Tautges, 52 N.W. 
858, 50 Minn. 248. 

Miss.—Daily v. Swope, 47 Miss. 367. 

Mo.—State v. Chicago, ete., R. Co., 
93 S.W. 784, 195 Mo. 228, 113 Am.S.R. 
661. y 
Neb.—Pleuler v. State, 10 N.W. 481, 
11 Neb. 547. ; 
Zt bP: 


N.M.—Love v. Dunnaway, 
822, 28 N.M. 557. 

Or.—East Portland v. Multnomah 
County, 6 Or. 62, 

S.C.—Nettles v. Cantwell, 99 S.E. 
765, gtdioossc. “24. 

S.D.—Ewert v. Taylor, 160 N.W. 


797, 38 S.D. 124; Turner v. Hand 
County, 77 N.W. 589, 11 S.D. 348. 


Tenn.—Nashville, C. & St. L. Ry. 
vy. Marshall County, | 30 S.W. (2d) 
268, 161 Tenn. 236; Quinn v. Hester, 
186 S.W, 459, 185 Tenn. 373. 


Va.—Watkins v. Barrow, 92 S.EH. 
908, 121 Va. 236; Trestton v. Board of 
Sup’rs of Henrico County, 90 S.E. 615, 


120 Va. 203; Gilkeson v. Frederick 
County Justices, 13 Gratt. (54 Va.) 
57. 


Wis.—State v. Stevenson, 161 N.W. 
1, 164 Wis. 569; Battles v. Doll, 89 N. 
‘W. 187, 113 Vis. 357; Jensen v. Polk 
County, 2 N.W. 320, 47 Wis. 298; Hale 
v. Kenosha, 29 Wis. 599. 


TAXATION 


to the district 
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Arother. The purpose to be accomplished by a tax 


must pertain to the district taxed,®? as the consti- 


tutional requirement of uniformity in taxation for- 
bids the imposition of a tax on one municipality or 
part of the state for the purpose of benefiting or 
raising money for another.®* 
new district is created by taking parts of other dis- 


However, where a 


triets, such detached territory may be held liable for 


garding every taxing district as a sep- 
arate unit. People v. Chicago & W. I. 
R. Co., 100 N.E. 35, 256 Ill. 388. 


[b] Uniformity with reference to 
locality.—(1) With reference to local- 
ity, a tax is uniform when it operates 
with equal force and effect in every 
place where the subject of it is found 
(Hart v. Board of Com’rs of Burke 
County, 134 S.E. 403, 192 N.C. 161; 
Norfolk Southern R. Co. v. Lacy, 122 
S.E. 763, 187 N.C. 615), (2) and with 
réference to classification it is uni- 
form when it operates without dis- 
tinction or discrimination on all per- 
sons composing the described class 
(see supra § 58 note 6 [b]). 


[c] Each city, county, or taxing 
district may have its own rate of tax- 
ation, and the requirement of equality 
and uniformity as to local taxation 
is fully met if the tax is uniform 
throughout each particular taxing 
district. Miller v. Wicomico County, 
69 A. 118, 107 Md. 438. : 


{d] It is absolutely impracticable 
to administer the local affairs of coun- 
ties, cities, and towns with their yary- 
ing needs on the basis of a given val- 
ue of property paying the same 
amount of taxes in all parts of the 
state. Daily v. Swope, 47 Miss. 367. 


[e] Classification of counties.—A 
classification of counties on the basis 
of valuation and population and fixing 
a maximum rate of levy for each class 
has been held not unconstitutional. 
Atchison, T. & S. F. Ry. Co. v. Board 
of Com’rs of Cowley County, 155 P. 
TS) MOR Kans P55. 


{[f] Deduction of shares of stock- 
holders resident in another city or 
county than the bank, authorized by a 
statute relating to the taxation of 
shares of stock in banks, has been 
held not violative of the requirement 
of uniformity. Tresnon vy. Board of 
Sup’rs of Henrico County, 90 S.H. 615, 
120 Va. 203. . 


“91. See infra § 66. 


92. Drennan v. Hampton, 181 N.-Y. 
S. 777, 191 App.Div. 576 [aff 134 N.H. 
578, 232 N.Y. 576]. 


93. State v. Lafayette Fire Ins. 
Co., 638 So. 630, 134 La. 78; Maltby v. 
Tautges, 52 N.W. 858, 50 Minn. 248; 
Berlin Mills Co. vy. Wentworth, 60 N. 
H. 156. 


[a] Location of improvement not 
test of interest.—It is the tax dis- 
trict’s interest in the improvement, 
and not its location, which is the test 
whether an object is or is nota prop- 
er Subject of district taxation, and it 
is not necessary that the public work 
should have. its situs within the tax 
district. Maltby v. Tautges, 52 N.W. 
858, 50 Minn. 248. 


94. Ark.—Hutchinson _ v. 
Land Co., 22 S.W. 173, 57 Ark. 
38 Am.S.R. 258. 

Cal.—People v. Townsend, 56 Cal. 
633. 


La.—State v. Lafayette Fire Ins. 


Ozark 
554, 


‘| Co., 63 So. 630, 134 La. 78. 


Me.—Dyar v. Farmington Village 
Corp., 70 Me. 515. 

Md.—Prince George’s County v. 
Laurel, 17 A. 388, 70 Md. 443, 3 L.R.A. 
528. 


Mass.—Dane y. Treasurer and Re- 


[a] Uniformity is secured by re-! ceiver General, 128 N.E. 948, 236 Mass. 


its proportion of existing indebtedness of the par- 


280; Duffy v. Burrill, 125 N.E. 135, 
234 Mass. 42 [error dism 41 S.Ct. 447, 
255 U.S. 580, 65 L.Ed. 796]. 


Mich.—Manistee Lumber Co, v. 
a] Eade ea Tp., 52 N.W. 468, 92 Mich. 


Minn.—State v. Delaware Iron Co., 
200 N.W. 475, 160 Minn. 382. 


N.J.—State v. FuHer, 39 N.J.Law 
576 [aff 40 N.J.Law 615]. 


N.C.—Commissioners of Johnston 
County v. Lacy, 93 S.E. 482, 174 N.C. 
141, 2 A.L.R, 726 [quot ‘Cye]; Keith 
v. Lockhart, 88 S.E. 640, 171 N.C. 451, 
Ann.Cas.1918D 916; Faison v. Board . 
of Com’rs of Duplin County, 88 S.B. 
761, 768, 171°N.C. 411. [eit Cyc]: 


Statutes held constitutional.—. 
statute providing for county 
tax levies in certain counties 
the money produced by the 
county tax is to be apportioned to the 
school districts of the county on the 
basis of their respective school enroll- 
ments. State vy. Delaware, Iron Co., 
200 N.W. 475, 160 Minn. 382.’ (2) 
Statute requiring jitneys to transport 
police officers and detectives and de- 
duct fares from franchise tax. City 
of Newark vy. Public Service Co-Ordi- 
nated Transport, 155 A. 469, 9 N.J. 
Misc. 722. 


[b] Attendance at school in anoth- 
er district.—(1) A statute requiring 
school districts to furnish high school 
instruction to nonresidents for less 
than cost contravenes the constitu- 
tional provisions as to equality of 
taxation. City of Dallas v. Love, 
(Tex.Civ.App.) 23 S.W.(2d) 4381. (2) 
However, statutes providing that one 
or more rural school districts may 
become associated with a high school 
to afford education in agriculture, 
manual training, and home econom- 
ies, and that the associated schools 
may charge nonresident. pupils a tui- 
tion, which shall be charged against 
the school district in which such non- 
resident pupil resides, is not viola- 
tive of the constitutional requirement 
of equality of taxation (Associated 
Schools of Independent Dist. No. 63 
of Hector, Renville County v. School 


| Dist. No. 83 of Renville County, 142 


N.W. 325, 122 Minn. 254, 47 L.R.A.N.S. 
200); and (8) a statute relating to 
taxes to pay the tuition of pupils in 
a nonhigh school district and provid- 
ing that tuition shall not exceed the 
per capita cost of maintaining the 
high school district attended, has 
been held not to violate the rule of 
uniformity and equality in taxation 
by discriminating against the taxpay- 
ers of the high school district, in fa- 
vor of the taxpayers of the nonhigh 
school district (People v. Cleveland, 
Cr Cue St EV Ry? Con 12h SNeBas toh, 
286 Ill. 414; People v. Chicago & N. 
W. Ry. Co., 121 N.E.+731, 286 Ill. 384; 
People v. Wabash Ry. Co., 121 N.E. 
737, 286 Ill. 299); or (4) a statute reg- 
ulating the payment which a school 
district, not maintaining a high 
school, shall make to another school 
district maintaining a high school, 
for tuition of pupils of the former 
district in such high school, is not 
unconstitutional as creating an in- 
equality in taxation where the district 
maintaining the high school is not 
compelled by the statute to receive 
pupils from other districts (Norris- 
town Borough School Dist. v. Upper 
Enon Tp. School Dist., 49 Pa.Super. 
561). i 
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ent district.?® 


[§ 67] (3) Taxing Part of Tax District for Gen- 
It is not permissible, in view of the 
constitutional provisions requiring equality and un- 
ifcrmity in taxation, to lay a tax exclusively on one 
portion of a.tax district when the proceeds are to 
be devoted to the general purposes of the whole 
However, where one taxing district will 
presumptively receive a greater advantage from the 
building of an improvement than any other district, 
it is just and equitable that a greater liability should 
be incurred,®” and a statute authorizing a city or 


eral Benefit. 


district.°® 


TAXATION 


[§§ 66-68 


to aid railroads need not be a graduated one in pro- 


ravesc 


Maintenance 


and uniformity. 


county to issue its bonds in aid. of a state institu- 


tion to be located in the city or county and to levy 
and collect taxes to pay the same,°® or requiring 
a county to contribute a certain amount. to a state- 
wide fair held in. such county,®® is not forbidden; 
and such a constitutional provision has been held 
not to forbid a grant of authority to a municipality 


gard to equality 


to levy taxes in aid of a railroad,’ and a tax assessed 


95. Mills County v. Brown County, 
20 S.W. S81, 85 Tex. 391;: Presidio 
“County v. Jeff Davis County, 35 S.W. 
177, 13 Tex.Civ.App. 115. 


[a] Liability not measured by 
amount of detached territory.—(1) 
Where a new county is created by 
taking parts of other counties its lia- 
bility for. a proportion of the debts 
of such other counties should be 
measured not by the amount of ter- 
ritory taken but according to the tax- 
able value of the property in the parts 
of the other counties taken (Mills 
County v. Brown County, 20 S.W. 81, 
85 Tex. 391); (2) and if measured in 
this manner there is no violation of 
the constitutional requirement of 
equality and uniformity in taxation 
(Presidio County v. Jeff Davis Coun- 
ty, 18 Tex.Civ.App. 115, 35 S.W. 1%7). 


Taxation of old district after en- 
largement or consolidation see supra 
§ 65 note 84 [a]. 


96. Ark.—Cotham y. Coffman, 
S.W. 1183, 111 Ark. 108. 


Tl].—Allhands vy. People, $2 Ill. 234; 
Burr v. Carbondale, 76 Ill. 455. 


Ind.—Jackson County v. State, 58 
N.E. 1037, 155 Ind. 604; McClelland v. 
State, 37 N.E. 1089, 138 Ind. 321. 


La.—In re New Orleans Draining 
Co., 11 La.Ann. 338. 


5 Miss.—Murray v. Lehman, 61 Miss. 
83. 


N.M.—Borrowdale v. Board of 
County Com’rs of Socorro County, 163 
P. 721, 23 N.M. 1, L.R.A.1917E 456. 


Ohio.—Hubbard y. Fitzsimmons, 49 
N.E. 477, 57 OhioSt. 4386; Wasson vy. 
Wayne County, 32 N.E. 472, 49 OhioSt. 
622, 17 L.R.A. 795; State v. Kreigh- 
baum, 9 OhioCir.Ct. 619, 6° OhioCir. 
ah 654 [aff 47 N.H. 615, 54 OhioSt. 


[a] Services rendered by organiz- 
ed state troops in enforcing order at 
request of the county authorities is 
for a county purpose, and payment 
therefor by county does not violate 
Const. art 9 § 1, providing for a uni- 
form and equal rate of taxation, 
Pye v. State, 78 So. 345, 75 Fla. 
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[b] Salary of state circuit judges. 
—(1) While it has been held that a 
statute requiring one county in the 
state to pay two thirds of the salary 
of a circuit judge is unconstitutional 
(Cotham y. Coffman, 163 S.w. 1183, 
111 Ark. 108), (2) it has also been 


held that a statute creating an addi- 
tional circuit judge for a county and 
providing for a higher salary, the ad- 
ditional amount to be paid by such 
county, is not violative of the require- 
ment of equality and uniformity (Mil- 


waukee County vy. Halsey, 136 N.W. 
139, 149 Wis. 82). 
[ec] County juvenile court.—A 


statute requiring cities of the first 
and second class, without their con- 
sent, to contribute a portion of the 
expenses of county juvenile courts, 
which are under the exclusive con- 
trol of the county, has been held to 
violate the requirement of equality 
and uniformity. Campbell County v. 
City of Newport, 1938 S.W. 1, 174 Ky. 
(LOT RR cA CLS ITE) Oc: 


[a] Construction of armories.— 
(1) Although it has been held that a 
statute requiring counties, where mi- 
litia organizations are organized, to 
construct and pay for armories de- 
stroys the equality of burdens for 
State purposes contrary to the require- 
ment of equality and uniformity 
(Commonwealth v. Sparks, 255 S.W. 
859, 201 Ky. 5), (2) it has also been 
held that the construction of an armo- 
ry was of such peculiar local benefit 
that the issuance of bonds by a city 
to aid in such construction is not in 
violation of such requirement of 
equality and uniformity (Rankin vy. 
Yoran, 143, P. 894, 72 Or. 224). 


[Le] Statute held not unconstitu- 
tional L. (1907) e¢ 150, authorizing 
the improvement of highways under 
the direction of the state highway 
commissioner. according to plans 
adopted by the county commission- 
ers, and providing that one half of the 
cost Shall be paid out of the state 
highway fund, thirty-five per cent out 
of the general road fund of the coun- 
ty, and the remainder out of the dis- 
trict road fund of the district in 
which the improvement is located does 
not destroy the constitutional uni- 
formity of taxation; for the road is 
a‘benefit to the state, county, and lo- 
cal district, and the money raised by 
the state, county, and district is ex- 
pended for their respective benefit. 
Meehan v. Shields, 107 P. 835, 57 
Wash. 617. 


97. Stoppenback vy. 
County, 142 P, 832, 71 Or. 


[a] Municipal subdivisions of the 
commonwealth have not the same 
right to judicial trial and decision re- 
specting obligations imposed’on them 
for the support of strictly public 
burdens as have private corporations 
and other persons. Essex County v. 


Multnomah 
493. 


For later cases, developments and changes in the law see Annotations, 


portion to benefits, but may be assessed at a flat 


of inmates of state institution.* 


Statutes providing that the cost of support of any 
county’s inmates at a state institution should be 
charged against such county,* or requiring each 
county to pay a specified amount into the state 
treasury for the maintenance of each person sent 
there by the authorities of the county,® have been 
held not violative of the requirement of equality 


[§ 68] (4) Urban and Suburban Lands. It has 
been held that the constitutional provisions in re- 


and uniformity of taxation prohib- 


it any discrimination as to the rate of taxation be- 
tween lands lying within and those lying without 
incorporated towns or cities, in the ease of a state 


City of Newburyport, 150 N.E. 234, 


254 Mass. 232. 


{b] Apportionment of cost of pub- 
lic improvements.—The cost of public 
improvements undertaken by any 
agency of government may be appor- 
tioned not only with reference to all 
the benefits to the respective cities 
and towns affected, but also with ref- 
erence to population, physical charac- 
teristics and ability to bear the bur- 
den. Essex County v. City of New-. 
buryport, 150 N.E. 234, 254 Mass. 232. 


98. Briggs v. Johnson County, 4 F. 
Cas.No. 1,872, 4 Dill. 148; State’ v. 
Lawrence, 100 P. 485, 79 Kan. 234; 
Turner y. City of Hattiesburg, 53 So. 
681, 98 Miss. 337; Turner v. County 
of Forrest, (Miss.) 53 So. 684; Lund 
v. Chippewa County, 67 N.W. 927, 93 
Wis. 640, 34 L.R.A. 131. 


[a] Strictly municipal purpose.— 
While a state college is a state insti- 
tution, owned and controlled by the | 
state, many local benefits will accrue 
to the city in which it is located, and 
it is for the purpose ef obtaining 
these local benefits that the bonds are 
to be issued and the taxes levied; 
hence the bonds are issued and tax- 
es collected, not for a state or county 
purpose, but for a strictly municipal 
purpose. Turner v. City of Hatties- 
burg, 53 So. 681, 98 Miss. 337; Turner 


Pe ate of Forrest, (Miss.) 53 So. 


99. State v. Board of Com’rs of Re- 
no County, 158 P. 861, 98 Kan. 648. 


1. Talcott v. Pine Grove Tp., 23 F. 
Cas.No. 13,735, 1 Flipp. 120. [aff 19 
Wall. 666, 22 L.Ed. 227], 


2. Mitchell v. Charles City West- 
orn Ry. Co., 148 N.W. 975, 169 Iowa 
ol. 


[a] Ali property benefited not 
within tax district.—Tax levy under 
Acts 35th Gen. Assem. c 169, to aid 
in the construction and electrification 
of a railroad, is not invalid because 
the taxing district did not include all 
land within five miles of the railroad, 
or all land that would be benefited 
thereby. Mitchell v. Charles City 
Western Ry. Co., 148 N.W. 975, 169 
Iowa 237. . 


3. Requiring inmate to pay for 
own maintenance as not violating re- 


quirement of equality ana uniformity 
see supra § 32. 


4 State v. Huwe, 137 N.H. 167, 105 
OhioSt. 304. 


5. Lang v. Commonwealth, 226 S. 
W. 379,190 Ky. 29. 


same title and section number, 


§§ 68-70] 


‘tax® or'school district tax,’ or in the case of mu- 
nicipal ‘taxation, between lands within the munici- 
pality which consist of city lots and those which 
are used for agricultural purposes.® 
these different classes of lands are in fact taxed at 
the same rate, such taxes cannot be held to be un- 
equal on the ground of any inequality of benefits to 


the owner.® 


[$ 69] L. Double Taxation*—1. In General. 
has been said that there is much room for discussion 
and difference of opinion as to what really amounts 
Double taxation in the ob- 
jectionable or prohibited sense consists in taxing 
twice, for the same purpose in the same period, some 
of the property in the territory in which the tax is 
laid without taxing all of it,t and while this has 


to double taxation.!° 


6. In re Opinion of Justices, 55 A. 
827, 97 Me. 595 (such discrimination 
in rate is in violation of a constitu- 
tional provision that ‘“‘all taxes upon 
real and personal estate, assessed by 
authority of this State, shall be ap- 
portioned and assessed equally ac- 
cording to the just value thereof’). 


7. Simmons v. Ericson, 223 N.W. 
342, 54 S.D. 429 [foll Chicago, R. I. 
& P. Ry. Co. v. Monahan, 223 N.W. 
344, 54 S.D. 434]. 


8. See Municipal Corporations § 
4344, 


9. Cary v. Pekin, 88 Ill. 154, 30 Am. 
R. 548; Norris v. Waco, 57 Tex. 635. 


10. Alderman v. Wells, 67 S.E. 781, 
85 S.C. 507, 27 L.R.A.C(N-S.) 864,21 
Ann.Cas. 198. 


11. San Francisco vy. Fry, 63 Cal. 
470; Campbell County v. City of New- 
port, 193 S.W. 1, 174° Ky. 712, 723, L. 
R.A.1917D 791; Cumberland Tel., etc., 
Co. v. Hopkins, 90 S.W. 594, 121 Ky. 
850, 28 Ky.L. 846; Saville v. Virginia 
Ry. & Power Co., 76 S.E. 954, 114 Va. 


444; Second Ward Savings Bank v. 
City of Milwaukee, 69 N.W. 359, 94 
Wis. 587. 


“In the present constitution there 
is a declaration that taxation must be 
uniform, but no direct prohibition 
against double taxation. But a pro- 
hibition against double taxation was 
hardly necessary, because there can- 
not be such a thing as double taxa- 
tion where the taxation is uniform. 
Double taxation means taxing twice, 
for the same purpose, in the same 
year, some of the property in the ter- 
ritory in which the tax is laid with- 
out taxing all of it. If all the prop- 
erty in the territory upon which the 
ittax is imposed is taxed twice and for 
the same purpose and in the same 
year without discrimination or ex- 
emption, this is not double taxation in 
the sense that such taxation is pro- 
hibited, because, within constitutional 
limits, if the tax is uniform, the 
amount of it is in the discretion 
of the taxing authorities and it may 
all be levied at one time or it may 
be the subject of several levies. ‘Uni- 
formity in taxation and double taxa- 
tion are wholly inconsistent. One 
cannot exist where the other is in 
force.” Campbell County v.. City of 
Newport, 193 S.W. 1, 174 Ky. 712, 723, 
L.R.A.1917D 791. 


“In order to have double taxation, 
the same property must be taxed 
twice, when it should be taxed but 
once.” Stumpf v. Storz, 120 N.W. 
618, 619, 156 Mich. 228, .132 Am.S.R. 
521, 23 L.R.A.(N.S.) 152. 


12. City & County of San Fran- 
cisco v. Fry, 63 Cal. 470. 

13. Judy v. Beckwith, 114 N.W. 
565, 137 Iowa 24, 15 L.R.A.(N.S.) 
142, 15 Ann.Cas, 890. 
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Conversely, if 
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also been called duplicate taxation,!? the terms 
“double” and “duplicate” have sometimes been used 
to designate respectively that which is objectionable 
or prohibited and that which is not.13 
double taxation in the prohibited sense the second 
tax must be imposed upon the same property,!* for 
the same purpose,'® by the same state or govern- 


To constitute 


ment,'® during the same taxing period,!? and must 


It 


absence of any 


14. Ala.—Montgomery County Bd. 
of Revenue v. Montgomery Gaslight 
Co., 64 Ala. 269. . 


Idaho.—Golden Gate Highway Dist. 
of Canyon County v. Canyon County, 
262 P. 1048, 45 Idaho 406. 


Ky.—Hastern Kentucky Coal Lands 
Corp. v. Com., 106 S.W.. 260, 127 Ky. 
667, 108 S.W. 1138, 32 Ky.L. 129, 38 
Key Lito bate StS Otel C1. 2 hou. Ss 
140, 55 L.kd. 137]. 


N.M.—State v. Ingalls, 135 P. 1177, 
1180, 18 N.M. 211 [quot Cyc]. 


Pa.—Commonwealth v. Semet-Sol- 
vay Co., 105 A. 92, 262 Pa. 234; Com- 
monwealth v. The United States Exp. 
Co., 13 Pa.Co. 225. 


[a] Tax on raw material and on 
finished products is not duplicate tax- 
ation where a statute separates the 
raw material from the product and 
imposes the tax on either class only 
once. Christian Moerlein Brewing 
Co. .v.. Hagerty, 8: OhioCir.Cty 330,°4 
OhioCir.Dec. 276 [aff 52 OhioSt. 671, 
44 N.B. 1131]. 


[b] Tax on agricultural products 
in the hands of a purchaser during 
the year in which they were produced 
is not double taxation on the ground 
that they were taxed as part of the 
land, where crops are exempt from 
taxation in the hands of the produc- 
er. Penick & Ford v. Ehret, 116 So. 
572, 166 La. 1. 


[c] Taxation of all spirits in 
store in a warehouse on January 1, 
and a quarterly tax on all spirits re- 
moved during the preceding three 
months, is not double taxation as 
liquor might be placed in bond after 
January 1 of one year and removed 
before the next year and thus would 
escape taxation. -Monticello Distil- 
ling Co. v. Baltimore, 45 A. 210, 90 
Md. 416. 


[d] WYaxation of proceeds of insur- 
ance policy.—It is not double, taxa- 
tion to assess to an estate the pro- 
ceeds of a policy of insurance where 
the money was not in the hands of the 
insurance company on the assessment 
day and therefore was not taxed to 
the insurance company. Cooper v. 
Montgomery County Bd. of Review, 
69 N.B. 878, 207 Ill. 472, 64 LiR.A. 
72. 


[e] Tax on devolution of property. 
—Where property is bequeathed in 
trust, the income thereof to be paid 
to a legatee for life, it would be 
double taxation on the remainderman 
to assess upon the corpus of the es- 
tate a tax for the transfer of the life 
estate therein, since upon the subse- 
quent transfer of the corpus to the 
remainderman he would have to pay 
the tax therefor, regardless of the 
previous tax with reference to the life 
interest. Fitzgerald v. Rhode Island 
Hospital Trust Co., 52 A. 814, 24 RI. 
oon 


*By JOSEPH W. ROUSH (§§ 69-93). 


be a burden imposed by the state and not one vol- 
untarily assumed by agreement.'§ 


[§ 70} 2. Power To Impose in General. 


In the 
express or implied constitutional 


prohibition against double taxation?® it is held that 
there is nothing to prevent the imposition of more 
than one tax on property within the jurisdiction,?° 
as the power to tax twice is as ample as the power 


15. State ex rel. American Mfg. 
Co. v. Koeln, 211 S.W. 31, 278 Mo, 28. 


[a] Rule applied.—Bonding the 
county for improvement of highways 
outside the city limits does not con- 


stitute double taxation merely be- 
cause the city property owner must 
pay the cost of paving ithe streets 
within the city, as such bonding is 
not based on direct or special bene- 
fits, and the city is part of the coun- 
ty for all county purposes. Moyle v. 
Board of Com’rs of Salt Lake Coun- 
ty, 178 P.' 918, 53. Uittah 352, 


16. Cal.—Chesebrough Vv. San 
Francisco, 96" P2388) W158. Cal. 559s 
San Francisco v. Fry, 63 Cal. 470. 


Iowa.—Judy v. Beckwith, 114 N.W. 
565, 187 Iowa 24, 15 L.R.A.(N.S.) 142, 
15 Ann.Cas. 890. 


Mich.—City of Detroit v. Kresge, 
167 N.W. 39, 200 Mich. 668. 


Minn.—State v. Nelson, 
1058, 107 Minn. 319. 


N.M.—State v. Ingalls, 135 P. 1177, 
1180, 18 N.M. 211 [quot Cyc]. 


Ohio.—Bradley v. Bauder, 38 Am.R. 
547, 36 OhioSt. 28. 


PortoRico.—People v. Central Los 
Canos, 35 PortoRico 27. 


Taxation of same property in differ- 
ent states see infra § 73. 


17. Nelson Lumber Co. v. Loraine, 
22 F. 54; Montgomery County Bd. of 
Revenue v. Montgomery Gaslight Co., 
64 Ala. 269; State v. Ingalls, 135 P. 
1177, 1180, 18 N. M. 211 [quot Cye}. 


[a] Thus, where realty and per- 
sonalty are assessed at different times 
the fact that land bearing growing 
timber is assessed for taxation in May 
and the logs cut therefrom are as- 
sessed for taxation in the following 
April does not render the tax on the 
logs a second tax, since, although 
both assessments are made within 
a period of twelve months, the taxes 
are not paid twice upon the logs dur- 
ing the same taxing period, no ac- 
count of the logs being takén when 
the land is again assessed in the 
following May. Nelson Lumber Co. 
y. Loraine, 22 F. 54, 


18. Southern California Telephone 
Co. v. State Board of Equalization, 
(Cal.) 259 P. 47; Pacific Telephone 
& Telegraph Co. v. State Board of 
Equalization, (Cal.) 259 P. 42; Peo- 
ple v. Calloway, 176 N.E. 912, 344 Ill. 
488; Stumpf v. Storz, 120 N.W. 618, 
156 Mich. 228, 132 Am.S.R. 521, 23 L.R. 
A.(N.S.) 152. 

Contractual 
see §§ 127, 128 


19. See constitutional provisions. 


20. Conn.—Toll Bridge Co. v. Os- 
born, 35 Conn. 7. 


Fia.—Klemm vy. Davenport, 129.So. 
904, 100 Fla. 627, 70 A.L.R. 156. 


119 N.W. 


assumption generally 
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to tax once;*+ 


of the legislature.?? 


Jowa.—Security Savings Bank Vv. 
Board of Review of City of Waterloo, 
178 N.W. 562, 189 Iowa 463. 


Neb.—Peters Trust Co. v. Douglas 
County, 203 N.W. 1001, 113 Neb. 596. 


N.J.—New Jersey R., etc., OvnWee 

Newark, East, ete., Wards, etc., 25 N. 
_ J.Law 315. 

N.Y.—People v. Home Ins.‘Co., 92 
N.Y. 328 [aff 16 N.Y.Wkly.Dig. 304, 
and aff 8 S.Ct. 1385, 119 U.S. 129, 30 
L.Ed. 350, 10 S.Ct. 598, 134 U.S. 594, 
33 L,Hd. 1025]. 


N.C.—Town of Kenilworth v. Hy- 
der, 147 S.E. 736, 197 N.C. 85; Person 
v. Board of State Tax Commissioners, 
115 S.E. 336, 184 N.C. 499; State v. 
Wheeler, 53 S.H. 358, 141 N.C. 773, 
115 Am.S.R. 700, 5 L.R.A.N.S. 1139; 
Board of Commissioners of Durham 
County v. Blackwell Durham Tobacco 
Co., 21 S.E. 423, 116 N.C. 448. 


Pa.—In re Baltimore & Philadelphia 
Steamboat Co., 153 A. 559, 302 Pa. 364; 
Commonwealth v. Quaker City Cab 
Co., 184 A. 404, 287 Pa. 161 [rev 48 
S.Ct. 558, 277 U.S.'389, 72 L.Ed. 927]; 
Commonwealth y. Harrisburg Light & 
Power Co., 180 A. 412, 284 Pa. 175; 
Provident Life & Trust Co. v. Mc- 
Caughn, 91 A. 672, 245 Pa. 370; Com- 
monwealth v. Lehigh Coal & Nav. Co., 
29 A. 664, 162 Pa. 603; Pittsburgh, 
ete., R. Co. v. Com., 66 Pa. 73, 5 Am.R. 
344 [rev on other grounds 15 Wali 
(U.S.) 326 note, 21 L.Ed. 189]; West 
Chester Gas Co. v. Chester County, 
30 Pa. 282; In re Trust Company 
Brokers, 43 Pa.Co. 645; Com. v. 


' St. Clair Coal Co., 43 Pa.Co. 367’ [rev 


on other grounds 96 A. 254, 251 Pa. 
159]; Com. v. Plymouth Coal Co., 
43 Pa.Co. 365; Com. v. Alden Coal 
Co., 43 Pa.Co. 353 [rev on other 
grounds 96 A. 246, 251 Pa. 134, 
/L.R.A.1916F 154]; Guarantee Trust 
Co. v. Loughin, 2 Pa.Co, 591; Pennsyl- 
yeu L. Ins. Co, v. Com., 46 Leg.Int. 
300. 


S.C.—Alderman v. Wells, 67 S.E. 
781, 784, 85 S.C. 507, 27 L.R.A.(N.S.) 
864, 21 Ann.Cas. 193. 


W.Va.—State v. Graybeal, 
398, 60 W.Va. 357. 


“There is no constitutional inhibi- 
tion against such taxation; and in 
the absénce of constitutional restric- 
tion, the power of the Legislature to 
tax is limited only by its own discre- 
ttion and its responsibility to its con- 
stituents. It has been said the power 
to tax is an inherent right of sov- 
ereignty necessary to its existence, 
and limited only by its necessities.” 
Alderman v. Wells, 67 S.E. 781, 784, 85 
S.C. 507, 27 L.R.A.(N.S.) 864, 21 Ann, 
Cas. 193. 


[a] Rule is one of legislation and 
not of law. People v. Roberts, 52 N.Y. 
S. 859, 32 App.Div. 113 [aff 51 N.B. 
1098, 157 N.Y. 677). 


[b] Question of invalidity of a stat- 
ute on the ground of the imposition’ 
of double taxes is pot a constitution- 
al one. Commercial Trust Co. of 
New Jersey v. Hudson County Board 
of Taxation, 92 A. 799, 87 N.J.Law 
179 [aff 92 A. 263, 86 N.J.Law 424]. 


[c] Federal constitution does not 
prohibit or prevent states from im- 
posing double taxation. Baker  v. 
Druesedow, 44 S.Ct. 40, 263 U.S. 137, 


55 S.E. 


and whether or not there should 
be double taxation is a matter within the discretion 
This power to tax twice 1s 
subject to the limitation that it must operate with 
equality and uniformity.?* Property cannot be ar- 
bitrarily taxed twice in a given case but it may be 
taxed twice if the whole class to which the individ- 
ual subject belongs is subjected to the same bur- 
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68 L.Ed. 212 [aff (Tex.Commn.App.) 
229 S.W.. 493 (rev (Civ.App.) 197-S.W. 
1043)]; Cream of Wheat Co. v. Grand 
Forks County, N. D., 40 S.Ct. 558, 253 
U.S. 325, 64 L.Ed. 931 [aff 170 N.W. 
863, 41 N.D. 330]; Ft. Smith Lumber 
Co. v. State of Arkansas ex rel. Ar- 
buckle, 40 S.Ct. 304, 251 U.S. 532, 64 L. 


| Ed. 396 [aff 211 S.W. 662, 138 Ark. 


581]; St. Louis Southwestern Ry. Co. 
v. Arkansas, 35 S.Ct. 99, 235 U.S. 350, 
59 L.Ed. 265 [aff 152 S.W. 110, 106 
Ark, 321]; Blackstone yv. Miller, 23 
S,Ct...277,°188 U.S, 189, 47 L.Ed. 439; 
Davidson v. New Orleans, 96 U.S. 97, 
24 L.Ed. 616; Bank of California, Na- 
tional Ass’n v. Roberts, 160 P. 225, 
173 Cal. 398; Siler v. Board of Sup’rs 
of Whitley County, 298 S.W. 189, 221 
Ky. 100; Welch v. Treasurer, etc., 
General, 111 N.E. 774, 223 Mass. 87. 
See In re Hodges’ Estate, 150 P. 344, 
170 Cal. 492, L.R.A.1916A 837 (imposi- 
tion by both states of an inheritance 
tax on personal property of deceased 
in another state than that of his dom- 
icile is not double taxation within 
the prohibition of the federal con- 
stitution). 


[d] General and excise taxes 
may be charged on same property, and 
either or both forms of taxation may 
be repeated or increased within the 
will of the legislature reasonably ex- 
ercised. Mark y. District of Colum- 
te 37 App.D.C. 563, 37 L.R:A.(N-S.) 


21. West Chester Gas Co. v. Coun- 
ty of Chester, 30 Pa. 232. 


22. Peo. v. Roberts, 32 App.Div. 
118, 52.N.Y.S. 859 [aff 51 N.E. 1093, 
157. N.Y. 677]; Peo. v. Garzot, 24 Por- 
to Rico 215. 


23. Jackson v. Neff, 60 So. 350, 64 
Fla- 326 [error dism 35 S.Ct. 792, 238 
U.S. 610, 59 L.Ed. 1488]; Georgia R., 
etc., Co. v. Wright, 54 S.B. 52, 125 Ga. 
589 [rev on other grounds 28 S.Ct. 47, 
207 U.S. 127, 52 L.Ed. 134]; Common- 
wealth v. Fall Brook Coal Co., 26 A. 
1071, 156 Pa. 488; Peo. v. Garzot, 24 
Porto Rico 215. ; 


[a] Illustrations.—(1) Pub. Loc. 
L. (1915) ¢ 512 § 8, relating to stock 
law fences and assessments in a cer- 
tain county, is not unconstitutional as 
imposing an additional or double tax- 
ation on parts of the county already 
under stock laws, where such parts 
would receive an additional or double 
benefit. Faison v. Board of Com’rs 
of Duplin County, 88 S.E. 761, 171 N. 
C, 411,.° (2) Assessment of leased por- 
tions of state forest lands, when 
leased by the commonwealth, is not 
double taxation when taxed by the 
county, notwithstanding an annual 
tax imposed by statute on state lands 
for the benefit of the county when 
exemption would work hardship, as 
such tax is a gratuity. Franklin 
County v. McClean, 93 Pa.Super. 165. 
(3) Additional tax imposition neces- 
sitated by neglect or inability of some 
taxpayers does not constitute viola- 
tion of constitutional inhibitions 
against inequality. Klemm y. Daven- 
port, 129 So. 904, 100 Fla. 627, 70 A.L. 
R. 156. (4) Liability of taxpayer to 
make up deficiency in ad valorem tax 
and special assessment imposed at 
same time 
Klemm v. Davenport, supra. (5) In- 
adequacy in the value of property as- 
sessed to pay assessment levied does 


den in substantially the same manner.** 
jurisdictions, however, the constitution expressly or 
impliedly prohibits double taxation;** but it is_ 
double taxation in the objectionable sense*® that is 
prohibited by constitutional provisions requiring 
equality or uniformity in taxation,?? or by a con- 
stitutional provision expressly prohibiting the tax- 
ation of the same property twice for the same pur- 


is not double taxation. 


In some 


not constitute double taxation. 


Klemm v. Davenport, supra. 


{b] Ad valorem tax twice against 
the same person or property for the 
same purpose because of such own- 
ership wculd constitute “double taxa- 
tion.” Klemm v. Davenport, 129 So. 
904, 100 Fla. 627, 70 A.L.R. 156. 


24. Commonwealth v. Fall Brook 
Coal Co., 26 A. 1071, 156 Pa. 488. 


25. See constitutional provisions. 
26. See supra § 69. 


27. U.S.—San Francisco v. Mackey, 
DAA DBO: ‘ 


Cal.—Peo. v. Parks, 58 Cal. 624. 
Colo.——Leonard v. Reed, 104 P. 410, 


46 Colo. 307, 1833 Am.S.R. 77. 


Ky.—Eastern Kentucky Coal Lands 
Corp. v. Commonwealth, 108 S.W. 
1138, 127 Ky. 667, 33 Ky.L.. 49; East- 
ern Kentucky Coal Lands Corp. v. 
Commonwealth, 106 S.W. 260, 127 Ky. 
667, 32 Ky.L. 129 [aff 31 S.Ct. 171, 219 
WS 14055 555 dior 


Ohio.—McNeal v. Hagerty, 37 N.E. 
526, 51 OhioSt. 255, 23 L.R.A. 628. 


Or.—Ellis v. Frazier, 63 P. 642, 38 
Or. 462, 53 L.R.A. 454. 


Pa.—Commonwealth v. New York, 
Lake Erie & Western R. Co., 24 A. 
609, 150 Pa. 234. 


S.D.—State v. Board of Com’rs of” 


Edmunds County, 156 N.W. 96, 36 S. 
D. 606. 


{a] Tax on property and on ad- 
ministration of same in probate court. 
—Where the executors of a decedent’s 
estate had paid all the taxes due on 
the real and personal property of the 
estate for the year in which they ap- 
plied for letters testamentary, a de- 
mand by the clerk of the probate 
court for the payment of an addition- 
al docket fee, proportioned to the size 
of the estate, imposed by statute, 
could not be enforced, as it would 
constitute double taxation. ‘Cook 
ab NA v. Fairbank, 78 N.E. 895, 222 


[b] If duplication is only incident 
of the tax it is not double taxation in 
the sense of a constitutional require- 
ment that equality and uniformity of 
taxation be preserved. Livingston vy. 
City of Paducah, 80 Ky. 656; South 
Nashville St. R. Co. v. Morrow, 11 S. 
W. 348, 87 Tenn. 406, 2 L.R.A. 853. 


[c] Thus a statute authorizing 
the fiscal court and council of a sec- 
ond class city to levy taxes at differ- 
ent rates for maintenance of the 
county tuberculosis sanatorium is un- 
constitutional as imposing double 
taxation on citizens of the city, as 
rural rates fall under the county as- 
sessment of from three to six cents 
per hundred dollars, while cities have 
in addition to the county tax a tax of 
six to eight cents per hundred dollars. 
District Board of Tuberculosis Sana- 
torium Trustees for Fayette County 
v. City of Lexington, 12 S.W.(2d) 348 
DOT WiKey Te . i 


[ad] Net profits and gross sales.— 
Taxing net profits on sales and also 
laying tax on gross sales would con- 
stitute double taxation. In re Opin- 
ion of the Justices, (N.H.) 149 A. 321, 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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pose during the same year.?8 


28. Humbird Lumber Co. v. Koo- 
tenai County, 79 P. 396, 10 Idaho 490. 


[a] Neither land nor crop of tim- 
ber may be assessed more than once 
during a tax year, so that to tax 
standing timber as realty and again 
as personalty after it has been cut is 
taxation of the same property twice 
in the same year within the consti- 
tutional inhibition. Winton, Lumber 
Co. v. Shoshone County, 294 P. 529, 
50 Idaho 130. 


[b] Charge for fire protection.—A 
charge against land for the actual 
cost of affording fire protection is not 
a tax in violation of a constitutional 
prohibition against duplicate taxa- 
tion. Chambers v. McCollum, 272 P. 
707, 47 Idaho 74. 


29. St. Louis Mut. L. Ins. Co. v. 
St. Louis County Bd. of Assessors, 56 
Mo. 503. 


380. Campbell County v. City of 
Newport, 193 S.W. 1, 174 Ky. 712, L.R. 
A.1917D 791; Eastern Kentucky Coal 
Lands Corp. v. Commonwealth, 106 
S3Wi260, 827 Ky i 66732 Ky. bie t29 
[ati BL OS-Cti71, 219-303S.01405..55 - iz 
Ed. 137]. 

fa] Illustrations.—(1) A _ statute 
establishing a special school district, 
embracing part of a town, is not in- 
valid because of double taxation as to 
those outside of the town in view of 
the town charter providing that the 
poll tax should go to the public 
schools, and the provision of the act 
that those paying a poll tax in the 
town shall not be subject to the tax 
assessed by the act. Greenwood v. 
Rickman, 235 S.W. 425, 145 Tenn. 361. 
(2) Statutory provisions limiting the 
levy in townships for road and bridge 
purposes, and authorizing an addi- 
tional levy of twenty-five cents in 
case of necessity, were not unconsti- 
tutional as authorizing double taxa- 
tion in cases where the township con- 
tained a city, the property in which is 
subject to be taxed twice for road and 
bridge purposes. Board of Highway 
Com’rs, Bloomington Tp. vy, City of 
Bloomington, 97 N.E. 280, 253 Ill. 164, 
Ann.Cas.1913A 471. 


{b] Amount of tax in~such case 
may be collected by a single levy or 
by several levies. Campbell County 
vy. City of Newport,’ 193 S.W. 1, 174 
Ky. 712, U.R.A.1917D 791. 


81. Hettinger v. Good Road Dist. 
No. 1 of Washington County, 113 P. 
721, 19 Idaho 313;; Humbird Lumber 
Co. v. Kootenai County, 79 P. 396, 10 
Idaho 490. 

[a] Tllustrations.—(1) A bond is- 
sue for the repair and construction 
of roads and bridges does not result 
in double taxation in violation of a 
constitutional provision, prohibiting 
double taxation of property for the 
same purpose during the same year, 
although there may be a road tax at 
the same time. Independent Highway 
Dist. No. 2 of Ada County vy. Ada 


iring Thus the constitu- 
tional inhibitions against double taxation do not 
prevent the taxation of the same property twice?® 
so long as the tax is uniform*® even though the 
constitution expressly prohibits taxation of the same 
property twice for the same purpose during the same 
year.** Double or duplicate taxation is, as a matter 
of policy, to be avoided whenever possible;?? but 
absolute equality in taxation is unattainable®? and 
im many cases duplicate taxation is unavoidable.®4 


Particular illustrations of what have been held 
not to be double taxation, among others,?® are: 
Collecting admission fees to entertainments held in 
public playgrounds,?* requiring compulsory labor 
on public highways which are maintained in part 
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ation.®9 


County, 134 P. 542, 24 Idaho 416. (2) 
A statute providing that to obtain 
money for the more extensive im- 
provements of roads in the good road 
districts, the county auditor shall set 
apart seventy-five per cent of the 
general tax levy raised for road pur- 
poses in the district to the credit of 
such good road district, the remain- 
ing twenty-five per cent to go into the 
county road fund for expenditure in 
the remaining portions of the county 
does not involve double taxation 
within Const. art 7 § 5, prohibiting 
duplicate taxation of the same prop- 
erty for the same purpose during the 
Same year, Since there is no taxing 
of the same property twice during the 
Same year for the same purpose while 
other and similar property is taxed 
only once during the same period for 
the same purpose. Hettinger v. Good 
Road Dist. No. 1 of Washington Coun- 
ty; VEZ Piel 21-- 19 Idaho /3:1i3. 


32. Ala.—Montgomery County Bd. 
of Revenue v. Montgomery Gaslight 
Co.,,64 Ala. 269. 


Conn.—Toll Bridge Co. v. Osborn, 
35 Conn. 7. 


Ky.—Commonwealth v.  Walsh’s 
‘Trustee, 117 S.W. 398, 1383 Ky. 103. 


Mont.—Anaconda Copper 
Co. v. Ravalli County, 158 P. 682, 52 
Mont. 422. 


Neb.—Peters Trust Co. v. Douglas 
County, 203 N.W. 1001, 113 Neb. 596; 
In re Citizens’ State Bank of Bloom- 
field, 194 N.W. 796, 110 Neb. 704; 
Nye-Schneider-Fowler Co. vy. Boone 
County, 169 N.W. 436, 437, 102 Neb. 
742. 


N.H.—Nashua Sav. Bank v. Nashua, 
46 N.H. 389, 


N.Y.—Manhattan Real Estate Co. 
Vai Pitz, 2137 NIY.S. (864: 


“Double faxation sometimes occurs, 
and has been considered as,. under 
some circumstances, unavoidable. If, 
for instance, a purchaser of a herd of 
cattle gives his note for a large por- 
tion of the purchase price, the prop- 
erty is assessed to the purchaser 
without deduction of the amount of 
the outstanding note, and the full 
amount of the note is assessed against 
the owner thereof. There are many 
similar instances of double taxation, 
and yet our revenue laws contain 
abundant evidence that it is the pol- 
icy of our law to avoid double taxa- 
tion when possible.” Nye-Schneider- 
Fowler Co. v. Boone County, 169 N. 
W. 436, 437, 102 Neb. 742. 


[a] Double taxation should be 
avoided not only in not taxing the 
same property twice in the same year 
for the same purpose but also in not 
taxing the same thing twice whatever 
its form. Com. v. Walsh, 106 S.W. 
240, 133 Ky. 103, 32 Ky.L. 460, 117 
S.W. 398, 133 Ky,.103. 


[b] Prebability of double taxa- 
tion.—A statute under which cars in 
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by taxation,*7 requiring the different counties to 
contribute to the support of persons in such insti- 
tutions coming from such counties,?8 and requir- 
ing individuals to contribute to the support of rela- 
tives confined in a public institution, such as an 
insane asylum which is supported by general tax- 
But where the taxpayer has been assessed 
a special tax by the county for the support of the 
asylum under a statute requiring the county to pay 
for the care of its insane, he cannot be charged again 
for the support of his relative maintained therein.*°® 


[§ 71] 3. Presumption and Construction against 
Double Taxation. 
intention of the legislature to impose double taxa- 
tion on the same property,*#! and prevails unless 


The presumption is against the 


the hands of dealers are subject to 
personal property taxes, despite the 
payment of the registration fee re- 
quired by another provision, is not 
unconstitutional as constituting dou- 
ble taxation, merely because the deal- 
er might add the amount paid to the 
price of the car and sell it within the 
year to a resident of the state who 
might register it and pay the required 
fees within such time. Northwest 
rane a v. Hurlburt, 207 P. 161, 104 | 

ek 5 


33. See supra § 33. 


34. Livingston v. City of Paducah, 
80 Ky. 656. 
35. See infra §§ 73-86. 


36. Strock v. City of Hast Orange, 
77 A. 1051, 80 N.J.Law 619 [aff 81 A. 
826, 82 N.J.Law 543]. } 


37. State v. Wheeler, 53 S.E. 358, 
141-N.C.' 773, 115 Am.S.R., 700; 5. .R: 
A.N-S. 1139. f 


38. State v. Douglas County, 26 N. 
W. 378, 18 Neb. 601; State v. Lewis, 
PTO ING W oc 1038 7,0 LS OND) ae be eson 
Homme County v. Berndt, 90 N.W. 
147, 15 S.D. 494; State v. Pierce Coun- 
ci oa P. 801, 132 Wash. 155, 46 A.L. 


39. In re Yturburru, 66 P. 729, 134 
Cal. 567; State Lunacy Commission 
v. Eldridge, 94 P. 597, 7 Cal.App. 298 
[reh den 94 P. 600, 7 Cal.App. 298]; 
Guthrie County v. Conrad, 110 N.W. 
454, 1383 Iowa 171; Kaiser v. State, 
Bie P. 454, 80 Kan. 364, 24 L.R.A.N.S. 
95. 


[a] Such contribution is not prep- 
erly tax. but is rather in the nature 
of payment for: a service rendered. 
Guthrie County v. Conrad, 110 N.W. 
454, 133 Iowa 171. 


40. Baldwin v. Douglas County, 55 
N.W. 875, 37 Neb. 283, 20 L.R.A. 850. 


41. U.S.—Tennessee v. Whitworth, 
6 S.Ct. 645, 117 U.S. 129, 29 L.Ed. 830 
[aff 22 F..75]. 


» I1l.—People v. Deep Rock Oil Cor- 
poration, 175 N.E. 572, 343 Ill. 388; 
New York Central R. Co. v. Steven- 
son, 115,-N.H. 6338, 277 Ill. 474. 


Kan.—Wellman v. Board of Com- 
missioners of Jewell County, 252 P. 
193, 122 Kan. 229. 


Mo.—Automobile Gasoline Co. v. 
City of St. Louis, 32 S.W.(2d) 281; 
State v. Louisiana, ete., R. Co., 114 
S.W. 956, 215 Mo. 479; State v. Loui- 
siana & M. R. R. Co., 94 S.W. 279, 196 
Mo. 523, 

N.H.—Kimball v. Milford, 54 N.H. 
406; Rockingham Ten Cent Sav. 
Bank v. Portsmouth, 52 N.H. 17; 
Nashua Sav. Bank v. Nashua, 46 N.H. 
389; Smith v. Burley, 9 N.H. 423.. 


N.Y.—Matter of Cooley, 78 N.E. 
939, 186 N.Y. 220, 10 L.R.A.N.S. 1010; 
Peo. v. Coleman, 31 N.H. 1022, 1385 N. 
Y. 231; Peo. v. American Bell Tel. 
Co., 22 N.E. 1057, 117 N.Y. 241. 
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overcome by the express words of the statute.*? 
Any construction of a taxing statute which results 
in taxation of the same property twice is to be avoid- 
ed if possible,#? and never-to be adopted unless 
necessary to effect the manifest intent of the leg- 
islature;** but where the language of the statute 
is clear, the fact that double taxation results there- 
from will not justify the court in disregarding the 


language.** 


Pa.—Commonwealth v. Fall Brook 
Coal Co., 26 A. 1071, 156 Pa. 488; In 
re Trust Company Brokers, 43 Pa.Co. 
645; Guarantee Trust Co. v. Lough- 
lin, 2 Pa.Co. 591; Commonwealth v. 
Preston Coal Co., 2 Dauph.Co. 263. 


S.Cc.—Wingfield v. South Carolina 
Tax Commission, 144 S.E. 846, 147 S. 


C216: 
Tenn.—Britt v. Cook, 6 S.W.(2d) 
322, 157 Tenn. 54; Gulf Refining Co. 


of Louisiana v. Chattanooga, 190 S. 
W. 463, 136 Tenn. 505; Bell v. Wat- 
son, 3 Lea 328. 


W.Va.—State v. Graybeal, 
398, 60 W.Va. 357. 


42. Commonwealth v. Fall Brook 
Coal Co., 26 A. 1071, 156 Pa. 488; Com- 
monwealth v. Lehigh Coal, ete., Co., 4 
Pa.Co. 353; Commonwealth v. Dun- 
bar Furnace Co., 4 Pa.Co. 349. 


43. Ala.—Montgomery County 
Board of Revenue v. Montgomery 
Gaslight Co., 64 Ala. 269. 


Conn.—State v. Murphy, 98 A. 343, 
90 Conn. 662; Osborn v. New York & 
New Haven R. Co., 40 Conn. 491; Toll 
Bridge Co. v. Osborn, 35 Conn. 7. 


Ga.—Georgia R., etc., Co. v. Wright, 
54 S.E. 52, 125 Ga. 589 [rev on other 
grounds 28 S.Ct. 47, 207 U.S. 127, 52 
L.Ed. 134]; State Bank v. Savannah, 
Dudley 130. 


Towa.——Security Sav. Bank v. Board 
of Review of City of Waterloo, 178 
WN.W. 562, 189 Iowa 463. i 


Ky.—Greene v. E. H. Taylor, Jr., & 
Sons, 212 S.W. 925, 184 Ky. 739; Mer- 
chants’ Ice & Cold Storage Co. v. Com- 
monwealth, 157 S.W. 717, 154 Ky. 452; 
Commonwealth v. Ledman, 106 S.W. 
247, 127 Ky. 603, 32 Ky.L. 452. 


Me.—Hast Livermore v. Livermore 
Falls, Trust, ete.; Co., 69° A. 306, 103 
Me. 418, 15 L.R.A.N.S. 952, 13 Ann. 
Cas. 631. 


Mass.—De Blois v. Commissioner 
of Corporations and Taxation, 177 N. 
E. 566; National Leather Co. vy. Com- 
monwealth, 152 N.E. 916, 256 Mass. 
419 [aff 48 S.Ct. 534, 277 U.S. 418, 72 
L.Ed. 9351]. 


Minn.—Rice County v. Citizens’ Na- 
tional Bank, 23 Minn. 280. 


Miss.—Middleton v. Lincoln Coun- 
ty, 84 So. 907, 122 Miss. 673. 


Mo.—State v. Louisiana & M. R. 
Re Co. 94 "SIW: 279, 196 Mo, 1523: 


N.J.—State v. Chambersburg, 37 N. 
J.Law 258. 


N.Y.—Woodruff v. Oswego Starch 
Pactorys63) INH: 4994, 17 ANY. 28: 
Matter of James, 38 N.E. 961, 144 N. 
Y. 6; Peo. ex rel. New York Title & 
Mortgage Co. v. State Tax Commis- 
sion, 221 N.Y.S. 646, 220 App.Div. 396 
[aff 157 N.E. 875, 245 N.Y. 603]; In re 
Barbour’s Estate, 173 N.Y.S. 276, 185 
App.Div. 445 [aff 123 N.H. 854, 226 
N.Y. 639]; Peo. v. Roberts, 52 N.Y.S, 
859, 32 App:Div. 113. 


Pa.—In re Paul’s Estate, 154 A. 508, 
303 Pa. 330 [cert den 52 S.Ct. 13]. 


Tenn.—Gulf Refining Co. of Louisi- 
ana v. City of Chattanooga, 190 S.w. 
463, 136 Tenn. 505. 


55 S.E. 
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[§§ 11-72 


A statute providing relief from double taxation. 
should be liberally construed.*® . sails 

[§ 72] 4. Double Assessment.*? 
may consist in requiring a double contribution to 
the same tax on account of the same property al- 
though the assessments are to different persons.*® 
One payment is all that the state can require*® 
under assessments to different persons in the same 


Double taxation 


year®® or under two assessments to the same person 


[a] TIllustrations.—(1) Although 
the statute specifies a tax on “in- 
tangibles”’ in addition to the tax on in- 
tangibles, the Intangible Assets Act 
(Rev. St. (1911) arts 7407-7426) nei- 
ther requires nor authorizes double 
taxation of the intangibles of a rail- 
road, as the first use of the word “in- 
tangible’ was a clerical error, the 
word “tangible” being intended. 
Druesdow v. Baker, (Tex.Commn. 
App.) 229 S.W. 493 [rev Civ.App.) 
197 S.W. 1048, and aff 44 S.Ct. 40, 263 
U.S. 137,-68 L.Ed. 212]. (2) Ina stat- 
ute allowing deduction of debts from 
credits, and taxing plaintiff and plain- 
tiff’s creditors, to avoid double taxa- 
tion, the word “credits” is construed 
to mean net crédits. Nye-Schneider- 
Fowler Co. v. Boone County, 169 N.W. 
436, 102 Neb. 742. 


44. U.S.—Tennessee of Whitworth, 
6° S.Ct..4645,. I17- US 1295" 29 ond: 
830 [aff 22 F. 75]. Hellmich v. Hell- 
man, 18 F.(2d) 239,244 [aff 48 S.Ct. 
244, 276 U.S. 233, 72 L.Ed. 544, 56 A. 
Ra aouone : 


Ala.—Montgomery County Bd. of 
Revenue v. Montgomery Gaslight Co., 
64 Ala. 269. 


Cal.—First Trust & Savings Bank 
of Pasadena v. Los Angeles County, 
(App.) 262 P. 355 [op superseded 273 
P. 1066, 206 Cal. 240]. 


Conn.—Osborn v. New York & New 
Haven R. Co., 40 Conn. 491. 


Ill. Peo. v. Deep Rock Oil Corpo- 
ration, 175 N.E. 572, 343 Ill. 388; New 
York Cent. R. Co. v. Stevenson, 115 
N.E. 633, 277 Ill. 474. 


Mass.—De Blois v. Commissioner of 
Corporations and Taxation, 177 N.E. 
566. 


Minn.—Rice County v. 
Nat: Bank, 23 Minn. 280. 


Mo.—State v. Louisiana & M. R. R. 
Co., 94 S.W. 279,-196 Mo. 523. 


N.J.—Old Dominion Copper Mining 
& Smelting Co. v. State Board of Tax- 
es and Assessments, 103 A. 79, 91 N. 
vue 173 [aff 103 A. 690, 90 N.J.Law 


N.Y.—Matter of Cooley, 78 N.E. 939, 
186 N.Y. 220, 10 L.R.A.N.S. 1010. 


Pa.—Guarantee Trust Co. v. Lough- 
lin, (2. Pa.Co; 591. 


S.C.—Wingfield v. South, Carolina 
Fives Be ak reo eten 144 S.E. 846, 147 S. 


Tenn.—Bell v. Watson, 3 Lea 328. 


W.Va.—State v. Graybeal, 55 S.E. 
398, 60 W.Va. 357. 


Wis.—Superior First Nat. Bank v. 
Douglas County, 102 N.W. 315, 124 
Wis. 15. E : 

[a] Doubt existing as to conflict 
between state and municipality in 
matters of taxation must be resolved 
against dual taxation. Cincinnati Oil 
Works Co. v. City of Cincinnati, 177 
N.E. 768, 40 OhioApp. 8 [aff 175 N. 
HK. 699, 128 OhioSt. 448]. 


[b] ‘ Statutes creating privileges 
will be construed so as not to impose 
double taxation, unless such construc: 
tion is expressly or impliedly re- 
quired. State v. Louisville & N. R. 
Co., 201 S.W. 788, 189 Tenn. 406. 


Citizens’ 


45. 
Conn. 662; 
35 Conn. 7. 


46. Central Pac. Ry. Co. vy. Costa, 
258 P. 991, 84 Cal.App. 577. 


47. Assessment generally see in- 
fra § 758 et seq. 


48. Germania Trust Co. v. San 
Francisco, 61; P.+L78, £28: Cal.'.589' 
Spring Valley Water Co. v. Alameda 
County, 141 P. 38, 24 Cal.App. 278; 
Napa Savings Bank v. Napa County, 
120 P. 449, 17 Cal.App. 545; McCarthy 
v... Moore, ' 211 N.Y?S. 781, 125 Misc, 
4 


State v. Murphy, 98 A. 343, 90 
Toll Bridge Co. v. ‘Osborn, 


[a] .Thus where assessment roll 
showed assessment of 500 acres, and 
patent showed 420 acres, and survey 
showed 403140 acres, there was dou- 
ble assessment as to portion thereof, 
which was_ illegal. McCarthy  v. 
Moore, 211 N.Y.S. 731, 125 Mise. 453. 


49. Ramsburg v. Jones, 140 S.E. 
485, 104 W.Va. 498; State v. Allen, 64 
S.E. 140, 65 W.Va. 335. 


[a] Double taxation on same land 
under same title is not permissible. 
ee v. Allen, 64 S.E. 140, 65 W.Va. 

[b] Tiustration.—Where land ly- 
ing partly within and partly outside 
a city was assessed by the parish as- 
sessor for state and parish taxes, a 


supplemental assessment made by the 


parish assesser on that part of the 
property within the city cannot be 
sustained, for the property within the 
city was already assessed for state 
and parish purposes, and the supple- 
mental assessment would make a dou- 
ble assessment upon it, and the par- 
ish assessor had no reason to make a 
supplemental assessment for city tax- 
es alone. Southport Mills v. City of 
Baton, Rouge, 82 So. 705, 145 La. 567. 


50. Ramsburg v. Jones, 140 S.E. 
485, 104 W.Va. 498; Lefever v. Thom- 
as, 70 S.H. 1095, 69 W.Va. 88; State 
v. Allen, 64 S.E. 140, 65 W.Va. 335. 


[a] Rule applied to payment by 
one of several claimants. Ramsburg 
v. Jones, 140 S.E. 485, 104 W.Va. 498; 
State v. Allen, 64 S.E. 140, 65 W.Va. 
335 (payment of taxes on an assess- 
ment of a tract of land as a whole 
nullifies a tax sale of a parcel which 
has been conveyed therefrom and 
Separately assessed for the same 
year). 

[b] Ilustration.—Where there has 
been a parol partition of land be- 
tween two joint tenants, but no deeds 
have passed between them, the legal 
title to the whole remaining vested 
in them jointly, the assessment of the 
whole tract to, and payment of taxes 
thereon by, the grantee of one such 
tenant by two deeds, one conveying 
his undivided interest in the whole 
tract, and the other by metes and 
bounds the part allotted to him in 
severalty by the partition, will dis- 
charge the taxes on the whole tract, 
and render void a delinquent return 
sale and purchase, and the deed to 


the purchaser, for the taxes for the . 


Same year of the part allotted to the 

other partitioner, assessed in the 

name of the partitioners jointly. Le- 

NS Thomas, 70 S.E. 1095, 69 W. 
a. 88. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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in different manners;°! but a statute providing that 
payment by one other than.the owner or claimant 
against whom the property has been assessed does 
not relieve the owner or claimant from paying the 
tax has been held not unconstitutional.52 The rule 
restricting taxation to the payment of taxes but 
once is not to be evaded by taxing the same thing 
under different names.°? Assessment of land value 
in order to arrive at the value of timber and land 
as real estate is not double taxation.°4 


[§ 73] 5. Taxation of Same Property in Two 
Places. The same property cannot legally be taxed 
at the same time at two different places within the 
same jurisdiction,®> although it has been held that 
there is no double taxation if under the law a pay- 
ment of the tax at one of such places would abso- 
lutely bar any proceedings for its enforcement at 
the other.®°* Each state, however, with regard to 
the taxation of property within its territorial limits 


51. MecMickle v. Rochelle, 125 S. 


W. 74, 59 Tex.Civ.App. 91 


TAXATION 


of in a place of business temporarily 


occupied for their sale, without the 
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is sovereign and independent;°* and the taxation 
of property which is within the jurisdiction of the 
state is not rendered objectionable as double taxa- 
tion by the fact that. the same property is also as- 
sessed for taxation in another state;°* but it is 
double taxation for a state to attempt to tax prop- 
erty permanently situated outside its borders.®® 
Where the same property is taxed twice in the same 
jurisdiction because of the taxpayer’s refusal to fur- 
nish a statement of his property as required by. stat- 
ute, the taxpayer cannot complain.®°® 


[§ 74] 6. Taxation of Different Interests in Same 
Property—a. In General. While no more than one 
tax can be collected for the same property,®! it 
must be remembered that the same property may 
represent distinct values belonging to different per- 
sons, and the fact that each is taxed on the value ° 
which the property represents in his hands does not 
constitute double taxation.*? But taxation of a 


23 Am.R. 460. 


52. Eastern Kentucky Coal Lands 
Corp. v. Commonwealth, 106 S.W. 260, 
127. Ky. 667, 32 Ky...129 [aff 31 S.Ct. 
LG pedoe US. 140) bio ds coders Ti]: 


53. Panola County v. Carrier, 45 

So. 426, 92 Miss. 148; State v. Louisi- 
ana, etc., R. Co., 94 S.W. 279, 196 Mo. 
523. 
, [a]. Rule applied.—A bridge as- 
sessed as part of a railroad cannot be 
again assessed as a bridge. State vy. 
Louisiana, ete., R. Co., 94 S.W. 279, 
196 Mo. 523. 


54. Weyerhaeuser Timber Co. v. 
Pierce |County,. 167 P.. 35, 97% Wash: 
534. 


55. Colo.—Hutchinson vy. Herrick, 
203) BP. 275,°70 Colo.534. 


ind.—Stevens v. Smith, 65 N.E. 546, 
30 Ind.App. 120. 


Kan.—Griffith v. 
23. 


Ky.—Spalding v. O’Callaghan, 
S.W... 189, 25° Ky.L. 629. 


N.H.—Berlin Mills Co. v. 
worth, 60 N.H. 156. 


N.Y.—Peo. v. O’Donnel, 75 N.E. 540, 
DON ene ou 


[a] Rule applied to taxation of 
the same property in two different: 
(1) Townships in the same county. 
Stephens v. Smith, 65 N.E. 546, 30 
Ind.App. 120; Griffith v. Watson, 19 
Kan. 23. (2) Counties in the same 
state. Hutchinson v. Herrick, 203 P. 
275, 70 Colo. 534; Spalding v. O’Cal- 
laghan, 76 S.W. 189, 25 Ky.L. 629. (3) 
Taxing districts. Berlin Mills Co. v. 
Wentworth, 60. N.H. 156. (4) Bor- 
oughs of a city constituting separate 
districts for assessment within the 
city. Peo. v. O’Donnel, 75 N.E. 540, 
UVa N Vo. : 


[b] Taxation by city and levee 
district.—Where, by a change in a 
city’s boundaries, part of a previous- 
ly organized levee district was in- 
eluded therein, that both the city and 
the district were authorized to collect 
taxes did not constitute an unconsti- 
tutional double taxation, since neither 
the district nor the city could exceed 
their limitation of taxation of ten 
mills for the levee district, and ten 
mills for the city for municipal pur- 
poses even though the city could ex- 
pend its revenue on levees. Capital 


Watson, 19 Kan. 
76 


Went- 


City Oil Co. v. Day, 85 So. 888, 147 
La. 734. 
[ce] Statutory provisions that, 


whenever any person shall subsequent 
to the first day of May of any year 
bring or-send into any county any 
stock of goods to be sold or disposed 


intention of engaging in permanent 
trade in such place, the owner, etc., 
in charge of the goods shall pay a tax 
at the rate assessed for state, coun- 
ty, and local purposes are invalid, as 
imposing a double tax, since a mer- 
chant, who had returned the average 
value of the stock for taxation for 
the year preceding April 1, as required 
by the general law, and should take 
the stock to another county subse- 


quent to May ist of the same year, 


would be required to pay another tax. 
Leonard v. Reed, 104 P. 410, 46 Colo. 


307, 133 Am.S.R. 77. 
56. Peo. v. Wilkerson, 1 Idaho 619. 
57. Judy v. Beckwith, 114 N.W. 


565, 137 Iowa 24, 15 L.R.A.N.S. 142, 
15 Ann.Cas. 890; State ex rel. Ameri- 
ean Cent. Ins. Co. v. Gehner, 9 S.W. 
(2d) 621, 623, 320 Mo. 901, 59 A.L.R. 
1041 [cit Cyc]. See also cases in- 
fra this section note 58. 


58. U.S.—Coe v. Errol, 6 S.Ct. nice 
LEG WIS. SL eo Ge It DoS eC? 
Nelson Lumber Co. v. Loraine, 22 
54. 


Cal.—Minturn v. Hays, 2 Cal. 590, 
56 Am.D: 366. .. 


Ga.—Georgia R., etc., Co. v. Wright, 
54 S.H. 52, 125 Ga. 589 [rev on other 
grounds 28 S.Ct. 47, 207 U.S. 127, 52 
L.Ed, 134]. 


Iowa.—Judy v. Beckwith, 114 N.W. 
565, 137 Iowa 24, 15 L.R.A.N.S. 142, 
15 Ann.Cas. 890. 


Kan.—Mosby v. Board of Com’rs 
of Greenwood County, 158 P. 657, 658, 
98 Kan. 594 [cit-Cyc]. 

La.—Griggsry Constr. Co. v. Free- 
man, 32 So. 399, 108 La. 435, 58 L.R.A. 
349. 

Md.—McCeney v. Prince George’s 
County Com’rs, 137 A. 291, 153 Md. 25 
[eit Cyc]. 

Mass.—Simplex Electric Heating 
Co. v. Commonwealth, 116 N.H. 501, 
227 Mass. 225; Bellows Falls Power 
Co. v. Commonwealth, 109 N.E. 891, 
222 Mass. 51, Ann.Cas.1916C 834 [er- 
ror dism 38 S.Ct. 68, 245 U.S. 630, 62 
L.Ed. 520 mem]. 

Minn.—State v. Nelson, 
1058, 107 Minn. 319. 

Mo.—State ex rel. American Cent. 
Ins. Co. v. Gehner, 9 S.W.(2d) 621, 
623, 320 Mo. 901, 59 A.L.R. 1041 [cit 
Cyc]. 

N.H.—Winkley v. Town of Newton, 
36 Ts 610, 67 N.H. 80, 35 L.R.A. 756. 

Okl.—Prairie Cattle Co. v. William- 

son, 49 P. 937, 5 Okl. 488. 


R.1.—Dyer v. Osborne, 11 R.I. 321, 


119 N.W. 


Tex.—State v. Maryland Fidelity, 
pave Co., 80 S.W. 544, 35 Tex.Civ.App. 


Wyo.—Kelley v. Rhoads, 51 P. 593, 
Coes 237, 75 Am.S.R. 904, 39 L.R.A. 


“When a state finds property with- 
in its jurisdiction, it is not necessary, 
before taxing it, to investigate and 
ascertain whether any other state has 
already taxed it or asserts the right 
so to do; and if it happens that two 
or more jurisdictions have levied a 
tax upon the same item or description 
of property for the same period it is 
not double taxation within the con- 
demnation of the law. A double taxa- 
tion, obnoxious to the rule, is where 
the second or additional burden is 
imposed by the same _ sovereignty 
which imposed the first.” Judy v. 
Beckwith, 114 N.W. 565, 568, 137 lowa 
24,15 L.R.A.N.S. 142, 15 Ann.Cas.°890. 


[a] It is not double taxation (1) 
to tax the same property in different 
jurisdictions where each of them has 
a right to tax it (Griggsry Constr. Co. 
v. Freeman, 32 So. 399, 108 La. 435, 58 
L.R.A. 349; State v. Maryland Fidel- 
ity, etc., Co., 80 S.W. 544, 35 Tex.Civ. 
App. 214), (2) since to constitute dou- 
ble taxation in the objectionable sense 
the second or additional burden must 
be imposed by the same sovereignty 
which imposed the first (Judy v. 
Beckwith, 114 N.W. 565, 137 Iowa 24, 
15 L.R.A.N.S. 142, 15 Ann.Cas. 890). 

[b] Occasion for such duplicate 
taxation may arise (1) from the re- 
moval of property from one state to 
another after its assessment in the 
former, but before the time for as- 
sessment in the latter (Nelson Lum- 
ber Co. v. Loraine, 22 F. 54; Griggsry 
Constr. Co. v. Freeman, 32 So. 399, 108 
La. 435, 58 L.R.A. 349), (2) or by rea- 
son of the fact that the owner of the 
property resides in another state 
which taxes him for such property as 
part of his general estate attached to 
his person (Coe v. Hrrol, 6 S.Ct. 475, 
T£6 ESS 5175429) Eas hL6): 


59. State v. Bodcaw Lumber Co., 
194 S.W. 692, 128 Ark. 505. 


60. Erwin v. Hubbard, 37 P. 274, 
4 Idaho 170. 

61. See supra § 69. 

62. Ala.—Alabama Gold L. Ins. Co. 
v. Lott, 54 Ala. 499. 

Cal.—Bank of California, National 
Ass’n. v. Richardson, 165 P. 152, 175 
Cal. 818 [rev on other grounds 39 S. 
Ct. 165, 248 U.S. 476, 63. L.Ed. 372); 
Bank of California, National Ass'n v. 


-Roberts, 160 P. 225, 173 Cal. 398 [rev 


on other grounds 39 S.Ct. 171, 248 U. 
S.. 497, 68 L.Ed. 381]. 
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right or interest in or attached to property and 
taxation of the property at its full value, including 
the value of the right or interest, is double taxa- 


tion. 


[§ 75] b. Interests of Adverse Claimants. Where 
there are adverse claimants to the same land it is 
not double taxation to require each to list his claim 


and pay taxes on it.®4 


[§ 76] c. Interests of Debtor and Creditor.°° 
Both debtor and creditor may be taxed, the one on 
his property, and the other on his security.°® 


[§ 77] d. Interests of Lessor and Lessee. Miner- 
al rights may be taxed to the holder of a mineral 


Fla.—Lamar v. Palmer, 18 Fla. 147. | 310. 


Ga.—Shewmake Bros. Co. v. Dom- 
iny, 94 S.E. 999, 147 Ga. 577. 


Tll.—In re Maplewood Coal Co., 72 
N.E. 786, 213 Ill. 283. 


Iowa.—MeGregor v. 
Iowa 436. 


Ky.—Eastern Kentucky Coal Lands 
Corp. v. Com., 106 S.W. 260, 127 Ky. 
667, 32 Ky.L. 129, 108 S.W. 1138, 33 
eyelet uate od suk. yds. 2h 9 Wass 
140, 55 L.Ed. 137]. 


-- Md.—U. S. Electric Power, etec., Co. 
v. State, 28 A. 768, 79 Md. 63. 


Mich.—Nelson v. Breitenwischer, 
160 N.W. 626, 194 Mich. 30. i 


Minn.—State v. Jones, 24 Minn. 251. 


Miss.—Adams v. Kuykendall, 35 
So. 830, 83 Miss. 571. 


Neb.—White v. Lincoln, 
369, 79 Neb. 153. 


Nev.—State v. Carson City, 
708, 17 Nev. 146. d 


N.Y.—Peo. v. Feitner, 64 N.Y.S. 539, 
51 App.Div. 178. 


Tex.—Texas Co. v. Daugherty, (Civ. 
App.) 160 S.W. 129 [aff 176 S.W. 717, 
107 Tex. 226, L,.R.A.1917F 989]. 


Utah.—Judge v. Spencer, 48 P. 1097, 
15 Utah 242. 


Va.—Myers v. Commonwealth, 66 
S.E. 824, 110 Va. 600; Myers v. City 
of Richmond, 66 S.E. 826, 100 Va. 605. 


[a] Constitution of California has 
been said to have contained a prohibi- 
tion (art 13 § 1) preventing taxation 
of the different values prior to its 
amendment in 1910, but not there- 
after. Bank of California, National 
Ass’n v. Roberts, 160 P. 225, 173 Cal. 
398 [rev on other grounds 39 S.Ct. 171, 
248 U.S. 497, 68 L.Ed. 381]. 


[b] Taxation of chattels real.—A 
statute providing for the taxation of 
chattels real as personalty is not un- 
constitutional as imposing double 
taxation. Harvey Coal, ete., ‘Co. v. 
Dillon, 53 S.E. 928, 59 W.Va. 605, 6 
L.R.A.N.S. 628. 


63. Peo. v. Wiggins Ferry Co., 100 
N.E. 956, 257 Ill. 452; State ex rel. 
Koeln) v. West Cabanne Improvement 
Co., 2138 S.W. 25, 278 Mo. 310; Ana- 
conda Copper Mining Co. v. Ravalli 
County, 158 P. 682, 52 Mont.. 422. 


[a] MTlustrations.—(1) A landown- 
er, in paying the tax assessed and 
charged on his lot, also paid the tax 
chargeable on his easement in the 
street or court on which it abutted, 
such easement having been created by 
the plat and deeds of his predecessor 
in title, and any attempt to charge a 
further tax on such easement was an 
attempt to subject it to double taxa- 
tion, and therefore unenforceable. 
State ex rel. Koeln v. West Cabanne 
Improvement Co., 213 S.-W. 25, 278 Mo. 
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112 N.W. 
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lease while the land, less the value of the mineral 
rights, is taxed to the.owner.®’ The lessor of min- 
eral rights may be taxed on his interest in the min- 


erals under his land as well as on the royalties he 


receives under the lease.®8 


[§ 78] e. Interests of Mortgagor and Mortgagee. 
The interest of a mortgagor and mortgagee in real 


property being distinct and separable, and each be- 


(2) Taxation of riparian rights 
to one person and to another the land 
with its riparian rights is double 
taxation. Spring Valley Water Co. v. 
Alameda County, 141 P. 38, 24 Cal. 
App. 278. (3) Where land used by a 
railroad.,eompany for a right of way 
was assessed as railroad track, and 
the taxes were paid by the company, 
no further taxes can be levied against 
the owner for that would result in 
double taxation. People v. Wiggins 
Ferry Co., 100 N.E. 956, 257 Ill. 452. 
(4) Where the assessor listed lands 


with the reservation of minerals and| 


mining rights for taxation to the 
grantee for the full cash value, etc., 
and at the same time assessed gran- 
tor’s reservation of minerals, etc., at 
a certain amount per acre, there was 
a case of double taxation of the same 
property. Anaconda Copper Mining 
Co. v. Ravalli County, 158 P. 682, 52 
Mont. 422. 


64. Eastern Kentucky Coal Lands 
Corp. v. Com., 106 S.W. 260, 127 Ky. 
667, 82 Ky.L. 129, 108 S.W. 1138, 33 
Boys la 4 9? paths SERS. Cen ln 2 i Sues: 
140, 55 L.Ed. 137]. 


65. Tax on credits see infra § 80. 


66. Myers v. City of Richmond, 66 
S.E. 826, 110 Va. 605; Myers v. Com- 
monwealth, 66 S.E. 824, 110 Va. 600. 


67. Texas Co. v. Daugherty, (Tex. 
Civ.App.) 160 S.W. 129 [aff 176 S.W. 
71%, 107° Tex. 226, L.R.A.1917F 989]. 


68. Stepp v. Pike County Board of 
Sup’rs, 238 S.W. 408, 194 Ky. 176. 


69. Ala.—Alabama Gold L. Ins. Co, 
v. Lott, 54 Ala. 499. 


Fla.—Lamar y. Palmer, 18 Fla. 147. 


Iowa.—McGregor v. Vanpel, 24 
Iowa 436. 


Md.—Baltimore City Appeal Tax 
Ct. v. Rice, 60 Md. 302. 


Mich.—Nelson vy. Breitenwischer, 
160 N.W. 626, 194 Mich. 30; Stumpf v. 
Storz, 120 N.W. 618, 156 Mich. 228, 
132 Am.S.R. 521, 238° L.R.A.N.S. 152: 
Detroit v. Detroit Bd. of Assessors, 
51 N.W. 787, 91 Mich. 78, 16 L.R.A. 
59; Taggart v. Sanilac County, 38 N. 
W..639, 71 Mich. 16. 


Minn.—State v. Jones, 24 Minn. 251. 


Nev.—State v. Carson City Sav. 
Bank, 30 P. 703, 17 Nev. 146. 


N.Y.—People v. Feitner, 64 N.Y.S. 
539, 51 App.Div. 178, 


Utah.—Judge v. Spencer, 48 P. 1097, 
£5 Utah 24900% 


[a] Although mortgagor ays 
both the tax upon the properinana 
the tax upon the mortgage, this does 
not constitute double taxation, since 
where he pays the tax upon the mort- 
gage, this is not a burden imposed by 
the state but the result of a contract 
which he has voluntarily entered in- 
to. Stumpf v. Storz, 120 N.W. 618, 


ing taxable property, there is no violation of the 
rule against deuble taxation involved in laying a 
tax on the mortgage, or on the debt which it secures, 
although the land affected is also taxed to its owner, 
and at its full value.®® 


156 Mich. 228, 132 Am.S.R. 521, 23 L. 
R.A.N.S. 152. 

[b] Mortgages representing bank 
deposits.—The fact that mortgages 
held by savings banks represent de- 
posits, and depositors are taxed, does 
not render the result produced by the 
taxation of the mortgages as real es- 
tate a double taxation’ within the 
meaning of the Constitution. Com- 
mon Council of City of Detroit v. As- 
sessors of City of Detroit, 51 N.W. 
787, 91 Mich. 78, 116, 16 L.R.A. 59. 


[ec] In California.—(1) Early deci- 
sions denied the right of the creditor 
or mortgagee to complain of double 
taxation where the property was tax- 
ed at its full value without deduction 


of the debt, and the mortgage was al- . 


so taxed. People v. Whartenby, 38 
Cal. 461; People v. McCreery, 34 Cal. 
432. (2) A later case denied the right 
of the mortgagor to complain that a 
tax on his property at its full value 
was double taxation, where a tax was 
also placed on the mortgage. Lick 
v.. Austin, 43 Cal. 590. (3) Subse- 
quently it was recognized that a tax 
on the mortgage is, in effect, a tax 
on the property and amounts to 
double taxation. Savings & Loan So- 
ciety v. Austin, 46 Cal. 416. (4) Une 
der a constitutional provision requir- 
ing that the value of railroad or oth- 
er quasi public corporation property, 
less the value of the security of debts, 
shall be taxed to the owner of the 
property, and the value of the secu- 
rity shall be taxed to the owner there- 
of, taxation of the property at its 
full value without deduction, and tax- 
ation of the security, is double taxa, 
tion. Estate of Fair, 61 P. 184, 128 
Cal. 607; Germania Trust Co. v. San 
Hrancisco-’6r » Pi 188, IS Cal. —bs89s 
(5) Under a statute defining taxable 
property as bonds, except bonds of 
quasi public corporations, mortgage 
bonds of domestic quasi public cor- 
porations, acquired by a domestic sav- 
ings bank, are not taxable against it, 
since the bonds represent an interest 
in property, and since the whole of 
the property has been assessed, and 
subdivision 6, providing that credits, 
claims, debts, and demands due on ac- 
count of moneys deposited with sav- 
ings corporations, shall be treated as 
an interest in the property of the 
corporation, does not authorize the 
taxing of such bonds against the 
bank. Napa Savings Bank v. Napa 
County, 120 P. 449, 17 Cal.App. 545. 


[d] Taxation of mortgagee twice. 
—(1) A mortgagee is not bound to pay 
taxes assessed on his mortgage and 
also on a deposit of money in court 
made by the mortgagor for the pay- 
ment of the mortgage debt. Oakland 
Sav. Bank v. Applegarth, 7 P. 139, 476, 
67 Cal. 86. (2) And so, where the 
owner of land has paid the tax on it, 
and in the same fiscal year sells it and 
takes a mortgage back, he is not lia- 
ble to be assessed with the amount of 
the mortgage in the same year. Peo- 
ple v. Kohl, 40 Cal. 127. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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‘proceeds of its sale, 


§§ 79-82] 


_ [§ 79] f. Interests of Vendor and Vendee. The 
interest of the vendor in an executory contract of 
sale may be taxed and also the interest of the ven- 


dee.7° 


[§ 80] 7. Taxation of Credits.71 
taxation of credits, or debts due a creditor, gener- 
ally results in duplicate taxation,’? it is not double 
taxation in the prohibited sense to impose a tax to 
the creditor on such credits or debts due.7® 
it is not double taxation to tax to the owner there- 
of a solvent note, and to tax it again when pledged 
as security for his own indebtedness,** nor to tax 
to the lender money loaned for the purchase of real 
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with the money.7® 


[§ 81] 8. Trust Property. Trust property cannot 
be taxed both to the trustee and to the cestui que 


trust,’®° whether the trustee is a corporation or an 


Although the | individual.?7 


eral. 


Thus viduals.78 


estate, and at the same time tax the land purchased 


70. Ga—Shewmake Bros. Co. v. 
Dominy, 94 S.E. 999, 147 Ga. 577. 


Ill.—In re Maplewood Coal Co., 72 
N.E. 786, 213 Il). 283; Griffin v. La 
Salle County Bd. of Review, 56 N.E. 
397, 184 Ill, 275. 


Jlowa.—McGregor v. 
Iowa 436. 


Miss.—Adams v. Kuykendall, 35 So. 
830, 83 Miss. 571. 


Neb.—White =v. Lincoln, 112 N.W. 
369, 79 Neb. 158. 


[a] Buta statute is invalid which 
in effect taxes the vendor of realty 
both on the land itself and on the 
whether repre- 
sented by cash or notes. Sheibley v. 
Rome, 33 S.E. 398, 107 Ga. 384; Ful- 
son vy. Bristol, -27.S:E. 815, 95 

aut. 


71. Interests of debtor and credi- 
tor see supra § 76. hates 


72. Williams v. Brookline, 79 N.E. 
779, 194 Mass. 44. 


73. Williams v. Brookline, supra; 
In re’Opinion of the Justices, 79 A. 
31, 76 N.H. 588; Glidden v. Newport, 
66 A. 117, 74 N.H. 207; Columbus 
Exch. Bank v: Hines, 3 OhioSt. 1; 
Kingsley v. Merrill, 99 N.W. 1044, 122 
Wis. 185, 67 L.R.A. 200. 


[a] Accrued storage charges.— 
An objection that the storage, ac- 
counts against, whisky in bond are 
rent or income derived from the dis- 
tiller’s warehouse, and hence not tax- 
able because taxes are also paid on 
the warehouse, is untenable, earned 
and accrued storage accounts. not 
being similar to accruing rent. Com- 
monwealth v. Kentucky Distilleries & 
Warehouse Co., 136 S.W. 1032, 143 Ky. 
314, 144 Ky. 263. 


[b] Tax on loans and debts.—The 
lender of money is not subjected to 
double taxation by reason of a stat- 
utory provision requiring the pay- 
ment of taxes on money loaned by 
him and on solvent debts due him 
over his own indebtedness. People v. 
McCreery, 34 Cal. 432. 


[c] Tax on notes given for pur- 
chase price of property sold at judi- 
cial sale is double taxation where the 
ereditor for whose debt the property 
was sold is taxed on his credits. Ful- 
kerson v. Bristol, 27 S.E. 815, 95 Va. 1. 


[d] Title retaining notes and con- 


Vanpel, 24 


ditional sales contracts are taxable 


where the purchaser has promised to 
pay the purchase price, but not other- 
wise, and the merchandise is one 
thing and the purchaser’s note prom- 
ising to pay is another, assessable as 
a credit, and to assess both the note 
or credit and the merchandise is not 
double taxation within the consti- 
tutional prohibition. Stillman v. 
Lynch, 192 P. 272, 56 Utah 540, 12 A. 
L.R. 552. 


[e] Bank credits represented by 
deposits (1) may be taxed in one 
state although the deposit may _be 
taxed in the other (Bridgeport Pro- 


jectile Co. v. City of Bridgeport, 102 
A. 644, 92 Conn, 316), (2) and the 
right of a state to tax a resident cor- 
poration on a bank credit in a sister 
state is not affected by the possibil- 
ity that the latter state may compel 
payment of a second tax (Bridgeport 
Projectile Co. v. City of Bridgeport, 
supra [right of state to tax bank 
credits in sister state does not rest 
wholly on fiction that movables fol- 
low owner, but also on _ protection 
which state affords to corporate priv- 
ileges and, business]). 


[fl Assets of insolvent bank.— 
Notes and solvent credits of an in- 
solvent state bank passing to an as- 
signee before the day for listing prop- 
erty for taxation may be taxed to the 
assignee, and the fact that the cred- 
itors of the bank have their interests 
in the assets of the bank assessed to 
them individually as an indebtedness 
properly collectable does not consti- 
tute double taxation. ‘Gerard v. Dun- 
pee So. 1034, 84 Miss. 731, 66 L.R. 


74. State ex rel. Koeln v. Title 
Guaranty Trust Co., 169. S.W. 28, 261 
Mo. 448. 


75. Hinton v. Dragroo, 134 N.E. 
212, 77 Ind.App. 563; Reid v. Multno- 
pan County, 196 P. 394, 400, 100 Or. 


“Suggestion was made in the lower 
court that the money obtained by 
plaintiff from deceased having been 
borrowed for the purpose of purchas- 
ing real estate, to assess the indebt- 
edness represented by the notes given 
therefor would be inequitable, for the 
reason that it would result in a tax 
both upon the land and upon the 
money borrowed. At the time of the 
assessment in controversy, the in- 
debtedness represented by these notes 
was assessable. It was not exempt. 
Notwithstanding the fact that the 
money was borrowed with the inten- 
tion of paying for real estate, and 
that this real estate was subject to 
taxation, nevertheless the debt owed 
by the borrower to the lender as evi- 
denced by the notes in this case was 


taxable.” Reid v. Multnomah Coun- 
ty, supra. 
76. Robinson v. Dover, 59 N.H. 


521; Berry v. Windham, 59 N.H. 288, 
47 Am.R. 202. 


77. Berry v. Windham, supra. 


78. See cases infra this section 
and §§ 83-85. 


79. Sanitary District of Chicago v. 
Young, 120 N.E. 826, 285 Ill. 423; 
City of Paris v. Burley Tobacco So- 
ciety, 157 S:W. 705, 154 Ky. 320; Com- 
monwealth v. Chesapeake & O. Ry. Co. 
in Kentucky, 117 S.W. 287, 131 Ky. 
661; In re Lehigh Valley R. Co., (N.J. 
Sup.) 71 A. 126. 


[a] . Illustrations.—(1) A municipal 
tax on railroad property used for 
railroad purposes is double and bad 
where the same tax is imposed by the 
state. In re Lehigh Valley R. Co., (N. 
J.Sup.) 71 A. 126. (2) The state, after 
assessing a railroad franchise to, and 


[§ 82] 9. Taxation of Corporations—a. In Gen- 
The rules as to double taxation apply as’ well 
to the property of corporations as to that of indi- 
Thus, where property held by a corpo- 
ration has already been taxed, it cannot be taxed 
again for the same purpose’? although the values 
of different uses of the same property may be sep- 


collecting the taxes from, a lessee 
cannot reassess the franchises as the 
property of the lessor. Com. v. Chi- 
cago, etc., R. Co., 105 S.W. 127, 82 Ky. 
L. 10. (3) Where one corporation 
is merely subsidiary to, and owned 
by, another, it is. double taxation to 
tax the former separately: while in- 
cluding the value of its franchise and 
property in the assessment against 
the latter. Com. v. Chesapeake, etc., 
R.-Co., 117 S.W. 287,131 Ky. 661: (4) 
Where the property of the sanitary 
district of Chicago, consisting of ca- 


nal and incidental improvements, has 


been assessed as real estate, the sep- 
arate assessment of poles and towers 
for electric power transmission and 
the spoil banks as personal. property 
was invalid, as the imposition of dou- 
ble taxation. Sanitary District of 
Scie v. Young, 120 N.E. 826, 285 


[b] Taxation held not double.— 
(1) It is not double taxation to im- 
pose a special excise tax on corpora- 
tions for the privilege of doing busi- 
ness in the state and a state license 
tax on ‘their charters, the taxes not 
being on the same property for the 
same purpose. Baldwin Tool Works 
v. Blue, 240 F. 202. (2) To impose a 
license tax on all corporations and an 
additional license tax on insurance 
corporations, associations, or societies 
is not double taxation, as the taxes 
are for different things. Equitable 
Life Assur. Soc. of the United States 
v. Hart, 173 P. 1062, 55 Mont. 76. (3) 
Taxation of a corporation on the priv- 
ilege of acquiring the property and 
exercising the franchise of another 
corporation, and taxation of the trans- 
fer of realty is not double, as the 
taxes are different. State v. Louis- 
ville & N. R. Co., 201 S.W. 738, 139 
Tenn. 406. (4) It is not double taxa- 
tion to tax the property of an irriga- 
tion company to the corporation and 
to tax the land irrigated to the own- 
ers thereof. Pasco Reclamation Co. 
v. Franklin County, 167 P. 1094, 98 
Wash. 495. (5) It is not double tax- 
ation to impose a tax on membership 
and a tax on the property of an in- 
corporated board of trade (In re Per. 
sonal Property Tax in St. Louis Coun. 
ty, 1912, 145 N.W. 108, 124 Minn. 398, 
50 L.R.A.N.S. 255, Ann.Cas.1915C 538) 
(6) or chamber of commerce (Rogers 
v. Hennepin County, 36 S.Ct. 265, 240 
U.S. 184, 60 L.Ed. 594 [aff 145 NW. 
112, 124 Minn. 539]). (7) Taxation of 
personal property of a fire insurance 
company, consisting of money paid in 
by members to cover losses, and taxa- 
tion of the insured property of the 
members, is not double’ taxation. 
German Washington Mut. F. Ins. Co. 
vy. Louisville, 78 S.W. 472, 117 Ky. 
593, 25 Ky.L. 1697, 80 S.W. 164, 25 
Ky.L. 2097. (8) Taxation of credits 
arising from sales within state to cus- 
tomers outside state does not involve 
double taxation, since cash, credits, 
stocks, and goods are taken into ac- 
count merely because they represent 
proportionate part of capital employ- 
ed in business. Bemis Bro. Bag Co. 
v. Louisiana Tax Commission, 103 So. 
337, 158 La. 1. 
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arately taxed.8° Separate assessment of particular 
items of property owned by a corporation is not 
double taxation;*! but it is improper to assess the 
property as separate items and then combine these 
assessed items to produce an additional unit for the 
Where the mode of valua- 
tion of corporate property®*® as prescribed by the 
statute would result in double taxation in the pro- 


purpose of taxation.*? 


hibited sense, it is void.S* 


Imposition of franchise tax, license fee or ex- 
cise®®> on corporations is not in any sense a duplica- 


80. See case infra this note. 


[a] Illustration.—Taxation of 
property for its use as a railroad 
right of way, and again for its use for 
industrial sites thereon, is not double 
taxation. Northern Pac. Ry. Co. Vv. 
Morton County, 156 N.W. 226, 32°N.D. 
627. 


81. San Francisco, etc., R. Co. v. 
State Board of Equalization, 60 Cal. 
12; Galveston, etc., R. Co. v. Galves- 
ton, 77 S.W. 269, 33 Tex.Civ.App. 384. 


[a] Dlustrations.—(1) The road- 
bed of a railroad is the foundation on 
which the superstructure of the rail- 
road rests. The roadway is the right 
of way, which is property subject to 
taxation. The rails in place consti- 
tute the superstructure resting on the 
roadbed. An assessment of ‘these 
items separately does not constitute 
double taxation. San Francisco, etc., 
R. Co. v. State Bd. of Equalization, 60 
Cal..12. (2) Where a reilroad com- 
pany is authorized to construct a 
railroad to a certain terminus, a 
wharf subsequently purchased at but 
extending beyond the authorized ter- 
minus is not a necessary part of the 
railroad, and a separate assessment 
of the wharf and of the entire rail- 
road does not constitute double taxa- 
tion, although the mileage on Which 
the assessment of the road is based 
might include the length of the wharf. 
Pacific Coast R. Co. v. Ramage, (Cal.) 
37 P. 532. (3) It is not double taxa- 
tion to assess the trackage of a rail- 
road company separately from other 
real estate owned by it, the valuation 
of each being made by distinct items. 
Galveston, etc., R. Co. v. Galveston, 
77 S.W. 269, 33 Tex:Civ.App. 384. 


82. National Fireproofing Co. v. 
Town of Revere, 104 N.E. 486, 217 
Mass. 63, 


83. Mode of valuation see infra §§ 
833-844. 


84 Detroit Citizens’ St. R. Co. v. 
Detroit, 85 N.W. 96, 86 N.W. 809, 125 
Mich. 673, 84 Am.S.R. 589. 


85. Imposition generally of: 
Excise see infra § 244. 
Franchise tax see infra § 242, 
License fee see infra § 244. 


86. U.S.—Minot vy. Philadelphia, 
ete., R. Co., 18 Wall. 206, 21 L.Ba. 
888; Bank of Commerce v. New York, 
2 Black 620, 17 L.Ed. 451, 25 How. 


Pr. 9; Illinois Cent. R. Co: v. Missis- 
sippi Railroad Commission, 229 F. 
248. . 


Hawaii.—In re Taxes, C. Brewer & 
Co,, Ltd., 23 Hawaii 96. 


Ky.—German Washington Mut. F. 
Ins. Co. v. Louisville, 78 S.W. 472, 117 
Ky. 5938, 25 Ky.L. 1697, 80 S.W. 154, 
25 Ky.L. 2097; Mason v. Lancaster, 
4 Bush 406. ; 


La.—New Orleans y. 
Co., 27 La.Ann. 519. 


Mass.—Mutual Benefit Life Ins. Co. 
v. Commonwealth, 116 N.E. 469, 227 
Mass. 63; A. J. Tower Co. v. Common- 
wealth, 111 N.E. 966, 223 Mass. 371; 


People’s Ins, 
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Commonwealth v. New England Slate, 
etc., Co., 13 Allen 391; Commonwealth 
v. Hamilton Mfg. Co., 12 Allen 298 
[aff 6 Wall. (U.S.) 632, 18 L.Ed. 904]; 
Commonwealth vy. Lowell Gas Light 
Co., 12 Allen 75. 


Miss.—Clarksdale Ins. Agency v. 
Cole, 40 So. 228, 87 Miss. 637. 


Neb.—Lincoln Traction Co. v. Lin- 
coln, 121 N.W. 435, 84 Neb. 327. 


N.C.—Wilmington, ete) RR.) 'Cov-v. 
Brunswick County, 72 N.C. 10. 


Or.—City of Portland v. Portland 
Gas!’ & Coke, Co., 150. P:. 273, 156 4B: 
1070, 80 Or. 194; -State v. Pacific 
States Tel., etc., Co., 99 P. 427, 53 Or. 
162 [error dism 32 S.Ct. 224, 223 U.S. 
118, 56 L.Ed. 377}. 


Pa.—Commonwealth v. New York, 
ete., R. Co., 24 A. 609, 150 Pa. 234. 


Va.—Bradley v. City. of Richmond, 
66 S.E. 872, 110 Va. 521. 


Can.—Canadian (Utilities, Ltd. v. 
Strasborg, [1931] 2 Dom.L.R. 43. 


_ fa]. Rule applied.—(1) A statute 
imposing a franchise tax on corpora- 
tions equal to a specified percentage 
of the outstanding capital stock and 
surplus employed within the state, 
does not violate the Missouri consti- 
tution by providing for double taxa- 
tion. St. Louis-San Francisco Ry. Co. 
v. Middlekamp, 41 S.Ct. 489, 256 U.S. 
226, 65 L.Ed. 905. (2) An occupation 
tax On corporations whose franchises 
and property are also taxed does not 
constitute double taxation. Lincoln 
Traction Co. v. Lincoln, 121 N.W. 435, 
84 Neb. 327; Nebraska Tel. Co. v. Lin- 
coln, 117 N.W. 284, 82 Neb. 59, 28 
L.R.A.N.S, 221 [reh den 121 N.W. 442, 
84 Neb. 325]. (3) The consideration, 
for the purpose of fixing an excise tax 
on a corporation, of property which 
already has been subjected to taxa- 
tion, affords no constitutional objec- 
tion on the ground of double taxation, 
to the validity of an excise tax stat- 
ute. A. J. Tower: Co. v. Common- 
wealth, 111 N.E. 966, 223 Mass. 371. 
(4) Tax on an insurance company on 
the value of annuity contracts issued 
by the insurance company was not 
double taxation, aS annuitant pays a 
tax only on the income and the tax 
against the company is an excise, and 
not a property, tax. Mutual Ben. Life 
Ins. Co. v. Commonwealth, 116 N.E. 
469, 227 Mass. 63. 


[b] Whether based on income or 
measured in some other manner a tax 
on the franchise and on the tangible 
corporate property is not double taxa- 
tion. State v. Pacific States Tel., 
6te. Con 99 Pir4nt, b3.Or. 162) error 
dism 32 S.Ct. 224, 223 U.S. 118, 56 L. 
Ha. 3). 


[ec] Tax exacted from foreign in- 
surance companies doing business in 
the state, based on their premium re- 
ceipts therein, is a tax on the fran- 
chise or business, as distinguished 


from one on property, and does not 


affect the right of the state to tax 
any property of the company having 
its situs for purposes of taxation 


Taxing gross earnings. 
taxation of gross receipts’? is not generally con- 
sidered to be inconsistent with the rules against 

| illegal double taxation;°° 
gross earnings is imposed in leu of all other taxes 
the property of the corporation cannot be taxed.** 


[§ 82 


tion of the taxes levied on its property®® or on its 
ineome;*? but where all the property of a corpora- 
tion, including all its rights and privileges, has been 
taxed at full value, it has been held double taxation 
to impose a franchise tax on the corporation.** 


i 


The modern scheme of 


but where the tax on 


within the state. Western Assur. Co. 
v. Halliday, 127 F. 830. 


87. People ex rel. Barcalo Mfg. Co. 
vi. Knapp; 175. NvYes. 2337; 187 S.App. 
Div. 89 [aff 124 N.E. 107, 226 N.Y. 64, 
and sub nom. People ex rel. American 
Broom & Brush Co, v. Knapp, 124 N.E. 
900.5 22 Te Nay. bit] 


88. State v. Austin & N. W. R. Co., 
(Tex.) 62 S.W. 1050; Southwest- 
ern Tel., etc., Co. v. Meerscheidt, (Tex. 
Civ.App.) 65 S.W. 381. 


89. See infra § 256. 


90. U. S. Express Co. v. Ellyson, 
28 Iowa 370; Commonwealth v. U. S. 
xpress: Co., 27) A. 396,157 Pa, 5795 
Commonwealth v. New York, ete., R. 
Co., 22 A. 212, 145 Pa. 38 (second case) 
Vegas S.Ct. 896, 158 U.S. 431, 39 L.Ed. 


[a] Rule applied.—(1) An occupa- 
tion or license tax measured by the 
gross earnings or receipts of a cor- 
poration does not constitute double 


taxation, although the franchise and, 


tangible property of the corporation 
are also taxed. Lincoln Traction Co. 
v. Lincoln, 121 N.W. 435, 84 Neb. 327; 
Nebraska Tel. Co. v. Lincoln, 117 N. 


W. 284, 82 Neb. 59, 28 L.R.A.N.S. 221. 


[reh den 121 N.W. 442, 84 Neb. 325]; 
People ex rel. Genesee Light & Pow- 
er Co. .v. Saxe; 165 -N-Y.S.. 938) 279 
App.Div. 486; State vy. Pacific States 
Tel., etc:, Co., 99 P.2 42%, 53° Ory) 162 
[error dism 32_S.Ct. 224, 223 U.S. 118, 
56 L.Ed. 377]. (2) The exaction from 
railway companies of an excise tax 
of four per cent on their gross intra- 
state earnings in addition to the tax- 
ation of their property, is not double 
taxation. Ohio Tax Cases, 34 S.Ct. 
372, 232 U.S. 576, 58 L.Ed. 737. [aff 
sub nom. Ohio River & W. Ry. Co. v. 
Dittey, 203 F. 537]. (3) Levy of oc- 
cupation tax on local gas company, 
based on total gross receipts, is not 
double taxation, although such com- 
pany received its gas from another 
company under contract to pay to the 
latter an amount equal to two thirds 
of its gross receipts, in the absence 
of a showing that the latter paid any 
occupation tax and in view of the non- 
taxable interstate character of its: 
business. Dallas Gas Co. v. State, 
(Tex.Civ.App.) 261 S.W. 1063. 


[b] Double taxation of gross earn- 
ings.—(1) Where services are per- 
formed by a carrier as agent for an- 
other carrier, which pays a gross 
earnings tax on the receipts, to com- 
pel. the ‘former to pay a tax on the 
Same receipts would be unlawful as 
double taxation. State v. Northern 
Rac, Ry. Co., 153 N.W. 850, 130 Minn. 
377. (2) Where a tax on the gross 
earnings of one corporation included 
excess receipts payable to another 
corporation, these receipts could not 
again be taxed to the corporation to 
which paid. State v. Chicago, R. I. & 
RP. Ry. Co. .232 NOW. -105, 233 “New: 
866, 181 Minn. 615 [foll State v. Chi- 
cago & N. W. Ry. Co., 232 N.W. 108, 
181 Minn. 625]. 


91. American Ry. Express Co. v. 
Holm, 216 N.W. 542, 173 Minn. 72. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 82-84] 


Presumption against double taxation®? applies to 
statutes imposing taxes on corporations.®* 


[§ 83] b. Tax on Property and on Capital. 
lay a tax on the capital stock of a corporation and 
also on the property in which that capital is in- 
vested would be double taxation and illegal;®4 but 
this does not prevent a tax on the value of the capi- 
tal stock over and above the value of the property,?° - 
nor will it be objectionable to tax the capital stock 
as a whole and also property held by the’ company 
which is not necessary to or connected with its 
business and therefore does not constitute a part 
A statute imposing a 
tax on eapital stock, the value of which is based 
only upon the personal property of the corporation, 
does not impose a double tax although a direct tax 
is levied on the real property ofi the corporation.®7 , 


of its plant or equipment.°® 


TAXATION 


To 


A tax on securities owned by a corporation, where 


92. See supra § 71. 
93. See cases infra this note. 
[a] IUustrations.—(1) Legislative 


intent to tax both assets of a corpora- 
tion and its personal property as a 
whole cannot be imputed. State ex 
rel. Missouri State Life Ins. Co. v. 
Gehner, 8 S.W.(2d) 1068, 329 Mo. 691. 
(2) Where one of several modes of 
taxation of corporations has been se- 
lected by the legislature there is no 
presumption that taxes should be lev- 


jed in accordance with any other 
method, as such additional levies 
would result in double taxation. 


State ex rel. Missouri State Life Ins. 
Co. v. Gehner, supra. 


94 Ark.—Dallas County v. Home 
Fire Ins. Co., 133 S.W. 1113, 97 Ark. 
254; Hempstead County v. Hempstead 
County Bank, 84 S.W. 715, 73 Ark. 515. 


Ind.—State Bank v. Brackenridge, 7 
Blackf. 395. 


Ky.—City of Newport v.: South 
Covington & C. St. Ry. Co., 161 S.W. 
222, 156 Ky. 403. 


La.—New Orleans Sugar Shed Co. 
v. Harris, 26 La.Ann. 378. 


Me.—East Livermore v. Livermore 
Falls Trust, ete., Co., 69 A. 306, 103 
Me. 418, 15 L.R.A.N.S. 952, 13 Ann. 
Cas. 631. 


Md.—Frederick County v. Farmers’, 
ete., Nat. Bank, 48 Md. 117; State v. 
Cumberland, etc., R. Co., 40 Md. 22. 


Mo.—State ex rel. Gardner v. Har- 
ris, 227 S.W. 818, 286 Mo. 262. 


Neb.—Appeal of Farmers’ & Mer- 
chants’ Ins. Co., 131 N.W. 1038, 89 
Neb. 478; Appeal of Bankers’ Life 
Ins. Co., 131 N.W. 1034, 89 Neb. 469; 
Appeal of Western Fire ins. Co., 131 
N.W. 1037, 89 Neb. 156; Central Gran- 
aries Co. v. Lancaster County, 109 N. 
W. 385, 77 Neb. 311 [rev reh 113 N.W. 
399, 77 Neb. 319, reh den 113 N.W. 543, 
77 Neb. 327]. : 


N.Y.—People v. Barker, 29 App.Div. 
325, 51 N.Y.S. 567. 


Pa.—Coatesville Gas Co. v. Chester 
County, 97 Pa. 476; People’s Passen- 
ger R. Co. v. Taylor, 10 Pa.Dist. 343. 


Utah.—McCormick & Co. v. Bassett, 
164 P. 852, 49 Utah 444. 


Wash.—Lewiston Water, etc., Co. v. 
Asotin County, 64 P. 544, 24 Wash. 
371. 

Wis.—Superior First Nat. Bank v. 
Douglas County, 102 N.W. 315, 124 
Wis. 15. 


95. Hamilton Mfg. Co. v. Massa- 
chusetts, 6 Wall. (U.S.) 632, 18 L.Ed. 
904; Distilling, etc., Co. v. People, 43 
N.E. 779, 161 Ill. 101; Danville Lum- 
ber, etc., Co. v. Parks, 88 Ill. 468; 
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| 167 N.W. 39, 200 Mich. 668; 


Panola County v. Carrier, 45 So. 426, 
92 Miss. 148; Durham County v. 
Blackwell Durham Tobacco Co., 21 
S.E. 423, 116 N.C. 441. 


96. New Jersey R. & Transp. Co. 
v. Newark Bast Ward, etc., 25 N.J. 
Law 315; Com. v. Hillside Cemetery 
Co., 32, A. 404, 170 Pa. 227; Lackawan- 
na Iron, ete., Co. v. Luzerne County, 


42 Pa. 424; Carbon Iron Co. v. Car- 
bon County, 39 Pa. 251.- 
97. Susquehanna Power Co. v. 


State Tax Commission, 151 A. 39, 159 
Md. 359 [appeal dism 51 S.Ct. 436]. 


98. Provident Life & Trust Co. v. 
McCaughn, 91 A. 672, 245 Pa. 370: 


99. Clark v. City of Burlington, 143 
A. 677, 101 Vt. 391. 


1. U.S.—San Francisco v. Mackey, 
22 F. 602, 10 Sawy. 431 (California 
rule). 

Ark.—Dallas County v. Home Fire 
ence Co., 133 S.W. 11138, 97 Ark. 


Cal.—San Franciseo v. Spring Val- 
ley Water Works, 63 Cal. 524; Peo- 
ple v. Badlam, 57 Cal. 594. 


Me.—Stevens v. Dixfield & Peru 
Bridge Co., 99 A. 94,115 Me. 402; Hast 
Livermore y: Livermore Falls Trust, 
etc., Co., 69 A. 306, 103 Me. 418, 15 L. 
R.A.N.S. 952, 13 Ann.Cas. 631. 


Md.—Baltimore v. Baltimore, etce., 
R. Co., 6 Gill 288, 48 Am.D. 531; Gor- 
don v. Baltimore, 5 Gill 231. But see 
Wilkens Co. v. Baltimore, 63 A. 562, 
103 Md. 293 (holding taxation of stock 
and tangible property not objection- 
able). 

Mass.—Middlesex R. Co. v. Charles- 
town, 8 Allen 330; Boston Water 
Power Co. v. Boston, 9 Metc. 199; 
Amesbury Woollen, ete., Mfg. Co. v. 
Amesbury, 17 Mass. 461; Salem Iron 
Factory Co. v. Danvers, 10 Mass. 514. 


Mich.—City of Detroit v. Kresge, 
Stroh v. 
Detroit, 90 N.W. 1029, 131 Mich. 109. 


Minn.—State v. Nelson, 119 N.W. 
1058, 107 Minn. 319. 


Mo.—State ex rel. Orr v. Buder, 271 
S.W. 508, 308 Mo. 237, 39 A.L.R. 1199; 
State ex rel. Campbell v. Brinkop, 143 
S.W. 444, 238 Mo. 298. 


N.H.—Cheshire County Tel. Co. v. 
State, 63 N.H. 167; Nashua Sav. Bank 
v. Nashua, 46 N.H. 389. 


N.Y.—People v. Board of Assessors, 
30 N.Y.S. 448. 


Pa.—Commonwealth vy. Shenango 
Furnace Co., 110 A. 721, 268 Pa. 283; 
Commonwealth v. Lehigh Coal, etce., 
Co., 29 A. 664, 162 Pa. 603; Common- 
wealth v. Fall Brook Coal Co., 26 A. 
1071, 156 Pa. 488; Commonwealth v. 
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such securities have been given some consideration 
in estimating the value of the corporation’s capital 
stock, is not double taxation, said securities not 
having been directly taxed before.?’ 
capital stock of a company holding realty as lessee 
or agent of the owner, and taxation of the realty 
to the owner, is not double taxation.®® 


[§ 84] ce. Tax on Capital and on Shares of Stock. 
In some jurisdictions it has been held illegal, as 
producing double taxation, to tax the capital stock 
of a corporation, or the property in which it is in- 
vested, to the corporation, and at the same time tax 
the shares of stock as the property of their several 
holders;? but in other jurisdictions it is held proper 
to tax both the capital stock or the property in which 
it is invested, and the shares of stock, the first to 
the corporation and the latter to the stockholder.? 


Taxation of 


Pennsylvania Co., etc., 15 A. 456, 137 
Pa. 411, 2 Mon. 694; Commonwealth 
v. Provident Life, ete., Co., 9-Pa.Dist. 
479; Commonwealth v. St. Clair Coal 
Co., 438 Pa.Co. 367 [rev on other 
grounds 96 A. 254, 251 Pa. 159]; Com- 
monwealth v. Plymouth Coal Co., 43 
Pa.Co. 365; Commonwealth v. Hazel- 
wood Savings & Trust Co., 38 Pa.Co. 
683; Commonwealth v. Provident 
Life, etc., Co., 3 Dauph.Co. 130; Penn- 


sylvania L. Ins. Co. v. Common- 
wealth, 46 Leg.Int. 300; Philadelphia 
Fund Soc.’s Appeal, 7 Pa.L.J. 186. 


But see Commonwealth y. Alden Coal 
Co., 43 Pa. 353 [rev on other grounds 
96 A. 246, 251 Pa. 134, L.R.A.1916F 
154] (where double taxation does not 
necessarily result from the legisla- 
tion and, may be avoided by the act 
of the owner it is valid). 


R.I.—Newport Reading Room’s 
Petition, 44 A. 511, 21 R.I. 440; Ameri- 
can Bank v. Mumford, 4 R.I. 478. 


[a] Franchise tax on gross. re- 
ceipts of a corporation is not double: 
taxation, although the shares of its 
capital stock are taxed to their re-° 
spective holders. U.S. Plectric Pow- 
ba etc., Co. v. State, 28 A. 768, 79 Md. 

3: 


{b] Surplus fund of an incorporat- 
ed bridge company, invested in mort- 
Bages and bank stock, is taxable for 
state and county purposes, although 
the. dividends on the stock of the 
company are also taxed for the same 


purposes. Easton Bridge v. County, 
9 Pa. 415. “ 
[ce] Taxation of stock to corpora- 


tion.—In view of a statute providing 
that individuals need not include in a 
list of property for taxation capital 
stock of a corporation required to list 
such stock for taxation in the state, 
other statutory provisions taxing the 
capital stock of a corporation to the 
corporation, and providing a penalty 
for failure to list such stock, do not 
constitute double taxation, and are 
valid. State v. Bodcaw Lumber Co., 
194 S.W. 692, 128 Ark. 505 (capital 
stock meaning aggregate value of 
stock in hands of stockholders, and 
not capital of the corporation), 


2. U.S.—Klein v. Board of Tax 
Sup’rs of Jefferson County, Ky., 51 S. 
Ct... 15; 282) U.S. 19, 752 Ld. 41405) is eAs 
L.R. 679 [aff 18 S.W.(2d) 1009, 230 Ky. 
182]; Bank of Commerce v. Tennes- 
see, 16 S.Ct. 456, 161 U.S. 134, 40 L. 
Ed. 645; Mercantile Nat. Bank v. New 
Yorks 28. 8.-7..76 ati at S:Ct. 826021 
U,S.5138;.30 L,Wdy. 895]. é 

Ala.—Jefferson County Sav. Bank 
v. Hewitt, 20 So. 926, 112 Ala. 546. 


Ga.—Georgia Railroad & Banking 
Co. v. Wright, 54 S.E. 52, 125 Ga. 589 
{rev on other grounds 28 S.Ct. 47, 207 
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Even in jurisdictions where the former rule prevails® 
a distinction has been made according as to whether 
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the corporation and the stockholders are taxed in 


the same or in different jurisdictions;* and it is 
ordinarily held that shares of stock in a foreign cor- 
poration held by resident owners may be taxed to 
them without regard to the taxation of the capital 
or property of the corporation at the place of its 
domicile,® since in such cases the tax may be sus- 
tained on the ground that it is not double taxation 
where the taxes are imposed by different states,® 
although it has been held that this would be double 
taxation where the property of the corporation has 
been assessed at its full value in the state of its 


incorporation.‘ 


“U.S. 127, 52 L.Ed. 134]. 


Tll.—Illinois Nat. Bank v. Kinsella, 
66 N.E. 338, 201 Ill. 31; Danville 
Banking, etc., Co. v. Parks, 88 Ill. 170. 
Compare Republic L. Ins. Co. v. Pol- 
Jak, 75 Ill. 292 (in which case the 
stock was exempt by statute, and 
therefore wrongfully assessed). 


Ind.—International Bldg., ete., As- 
soc. v. Marion County, 65: N.H. 297, 30 
ind.App. 12. 


Iowa.—Judy v. Beckwith, 114 N.W. 
565, 187 Iowa 24, 15 L.R.A.N.S. 142, 
15 Ann.Cas. 890; Cook v. Burlington, 
teens 113, 59 Iowa 251, 44 Am.R. 
79; 


Ky.—Siler v. Board of Sup’rs of 
Whitley County, 298 S.W. 189, 221 Ky. 
100; Shinkle’s Estate v. Kenton Coun- 
ty Board of Sup’rs, 287 S.W. 209, 216 
Ky. 59; Commonwealth v. Walsh’s 
Trustee, 117 S.W. 398, 133 Ky. 103; 
Commonwealth v. Walsh, 106 S.W. 
240, 133 Ky. 103, 32 Ky.L. 460; Frank- 
lin County Ct. v. Frankfort Deposit 
eae 9 S.W. 212, 87 Ky. 370, 10 Ky.L. 

06. 


AC a ad v. Branin, 23 N.J.Law 
484, 


N.C.—Person v. Board of State Tax 
Com’rs, 115 S.E.. 336, 184 N.C. 499; 
Pullen v. Corporation Commission, 
68 S.B. 155, 152 N.C. 548; Durham 
County v. Blackwell Durham Tobacco 
Co., 21 S.E. 423, 116 N.C. 441; Belo 
v. Forsyth County, 82 N.C. 415, 33 
Am.R. 688. 


Ohio.—Bradley v. Bauder, 36 Ohio 
st. 28, 38 Am.R. 547. 


Tenn.—State v. Bank of Commerce, 
31 S.W. 993,95 Tenn. 221 [rev on oth- 
er grounds 16 S.Ct. 456, 161 U.S. 134, 
40 L.Ed. 645 and mod 16 S.Ct. 1113, 
163 U.S. 416, 41 L.Ed. 211]; Memphis 
v. Ensley, 6 Baxt. 558, 32 Am.R. 532. 
‘See South Nashville St. R. Co. v. Mor- 
row, 11 S.W. 348, 87 Tenn. 406, 2 L.R. 
A. 853 (holding that taxation of the 
property of a corporation, other than 
its capital stock, and also of the 
shares of stock held by its members, 
is not double taxation). 


Va.—Com. v. Charlotteville Perpet- 
ual Bldg., etc., Co., 20 S.E. 364, 90 Va. 
790, 44 Am.S.R. 950. 


Wash.—Pacific Nat. Bank vy. Pierce 
County, 56 P. 936, 20 Wash. 675. 


[a] Separate interests.—The capi- 
tal stock of a corporation and the 
shares of the individual holders are 
distinct and separate interests and 
each of a taxable character. Judy v. 
Beckwith, 114 N.W. 565, 137 Iowa 24, 
15 L.R.A.N.S. 142, 15 Ann.Cas. 890; 
Franklin County Ct. v. Frankfort De- 
posit Bank, 9 S.W. 212, 87 Ky. 3706, 10 
Ky.L. 506; Pullen v. Corporation 
Commission, 68 S.E. 155, 152 N.C. 548; 
Belo v. Forsyth County, 82 N.C. 415, 
33 Am.R. 688; Com. vy. Charlotteville 
Perpetual Bldg., etc., Co., 20 S.E. 364, 
90 Va. 790, 44 Am.S.R. 950. 


Dividends on stock may be taxed although taxa- 
tion of the stock would be double, taxation.® 


[§ 85] d. Application of Rules to Taxation of 
Banks. Constitutional requirements of equality and _ 
uniformity prevent double taxation of banks or prop- 
erty owned by them.® Taxation of the property. of 
a bank and taxation of its capital, deposits, surplus, 
and undivided profits is double taxation.*° 
been held, not improper to tax real estate owned 
by a bank éven though a tax is laid on its capital 
stock,!1 although the contrary has been held.” The 
rule that taxation of the capital stock, or property 
in which it is invested, to the corporation, and tax- 


It has 


ation of the shares of stock to the stockholders, is 


S. See supra text and note 1. 
4 See cases infra note 5. 


5. Cal.—Chesebrough v. San Fran- 
cisco, 96 P. 288, 153 Cal. 559; San 
Francisco v. Fry, 63 Cal. 470. 


Ga.—Georgia R., etc., Co. v. Wright, 
54 S.E. 52, 125 Ga. 589 [rev on other 
grounds 28 S.Ct. 47, 207 U.S. 127, 52 
L.Ed. 134]. 


Iowa.—Judy v. Beckwith, 114 N.W. 
565, 187 Iowa 24, 15 L.R.A.N.S. 142, 
15 Ann.Cas. 890. 


Kan.—First Nat.’ Bank v. Moon, 
170 P. 338, 102 Kan. 334,.L.R.A.1918C 
986; Hunt v. Board of Com’rs of Al- 
len County, 109 P. 106, 82 Kan. 824. 


Ky.—Com. v. Walsh, 106 S.W. 240, 
133 Ky. 103, 32 Ky.L. 460. 


Md.—Wilkens v. Baltimore, 
562, 103 Md. 293. 


Mass.—Dwight v. Boston, 12 Allen 
316, 90 Am.D. 149. 


Mich.—City of Detroit v. Kresge, 
167 N.W. 39, 200 Mich. 668. 


Minn.—State v. Nelson, 
1058, 107 Minn. 319. 


Ohio.—Bradley v. Bauder, 36 Ohio 
St. 28, 38 Am.R. 547. 


Pa.—Commonwealth v. Provident 
Life & Trust Co., 9 Pa.Dist. 479. 


R.I—Dyer v. Osborne, 11 R.I. 321, 
23 Am.R. 460. 


[a] If corporation is not taxed 
upon its capital or property there is 
no double taxation in requiring the 
individual stockholders to pay taxes 
upon their shares.  Chesebrough. v. 
San Francisco, 96 P. 288, 153 Cal. 559. 


[b] It cannot be presumed in or- 
der to exempt shares of foreign cor- 
poration that such corporation has 
paid tax on its capital stock. Com- 
monwealth v. Provident Life, ete., Co., 
9 Pa.Dist. 479. 


6. San Francisco vy. Fry, 63 Cal. 
470; Judy v. Beckwith, 114 N.W. 565, 
137 Iowa 24,15 L.R.A.N.S. 142, 15 Ann. 
Cas. 890; State v. Nelson, 119 N.W. 
1058, 107 Minn. 319;~ Bradley v. 
Bauder, 36 OhioSt. 28, 38 Am.R. 547. 
See also supra § 73. 


7. Kimball v. Milford, 54 N.H. 406; 
Smith v. Exeter, 87 N.H. 556. 


8. Conner v. State, 1380 A. 357, 82 
N.H. 126; In re Opinion of the Jus- 
tices, 93 “A. 311,77 NU. 2611. 


9. Cleveland Trust Co. v. Lander, 
E6 N.H. 1036, 62 OhioSt. 266 [aff 22 
S.Ct. 394, 184 U.S. 111, 46 L.Ed. 456]. 


[a] Thus (1) a statute imposing 
a tax on national bank stock, but 
denying exemption of credits secured 
by a lien on realty on which a specific 
tax had been paid, is unconstitutional 
as imposing a double tax where other 
capital may have such exemption. 
First Nat. Bank v. Board of Tax 
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Com’rs of State of Michigan, 234 N.W. 
154, 253 Mich. 98; Equitable & Cen- 
tral Trust Co. v. Common Council of 
City of Detroit, 234 N.W. 154, 253 
Mich. 97; First Nat. Bank v. Common 
Council of City of Detroit, 234 NW. 
151, 253 Mich. 89. (2) <A statute 
providing for the taxation of national 
banks, etc., on the basis of shares of 
eapital stock, in view of a certain 
section, does not violate the consti- 
tutional requirement of uniformity, 
since the evident intent was to tax 
but once, and the statute provides 
that this tax is in lieu of all other 
taxes. Commercial Trust Co. of New 
Jersey v. Hudson County Board of 
Taxation, 92 A. 263, 75 N.J.Law 424 
[aff 92 A. 799, 87 N.J.Law 179]. 


10. Murray v. Board of Com’rs of 
Washington County, 185 P. 262, 263, 
67 Colo. 14; McCormick & Co. v. 
Bassett, 164 P. 852, 49 Utah 444. 


“If therefore we tax tangible prop- 
erty, money, rights, and credits and 
then proceed to tax capital, deposits, 
surplus, and undivided profits, we are 
taxing the same property twice, be- 
cause the last four have no existence 
except in the form of the first four. 
It is unlawful for the taxing officers 
to tax property twice; whether the 
Legislature may so provide is a ques- 
tion not before us.” Murray v. Board 
of Com’rs of Washington County, 185 
P. 262, 268, 67 Colo. 14. 


[a] Capital stock and property.— 
(1) Taxation of a bank’s capital 
stock without deducting the value of 
realty owned by a building company 
of which the bank held all stock is 
double taxation. McCormick & Co. 
v. Bassett, 164 P. 852, 49 Utah 444. 
(2) Where capital stock is taxed on 
a basis of the value of property, dou- 
ble taxation is avoided by providing 
that such assessment shall render 
personal property taxable elsewhere 
immune from further taxation, to the 
extent that its value has entered into 
such assessment. People’s Bank & 
Trust Co. v. Passaic County Board 
Aas eis 100 A. 155, 90 N.J.Law 


11. Tremont Bank v. Boston, 1 
Cush. (Mass.) 142. : 


[a] Statutory provisions that the 
assessed value of realty shall be de- 
ducted from the capital stock of the 
bank do not result in double taxation. 
Smith v. Stephens, 91 N.E. 167, 373 
Ind. 564, 30 L.R.A.N.S. 704 (the de- 
duction of the assessed valuation of 
the real estate, instead of the amount 
invested therein, which was greater 
than the assessed valuation, is not 
donble taxation, under the theory of 
the statutes that the assessed -valua- 
tion of realty is its true cash value). 


12. Hempstead County v. Hemp- 
stead County Bank, 84 S.w. HAM ew} 
Ark. 515; County Commissioners of 
Frederick County v. Farmers’ & Me- 
chanics’ Nat. Bank, 48 Md. 117. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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double taxation’? has been applied to banks and 
stockholders therein,’ although the contrary has 
been held.1° A statute imposing a tax on shares in 
national hanks is double when operative retroac- 
tively without applying in its retroactive operation 
to any other banks or moneyed ecorporations.1* In 
the case of bank deposits it has been held that if 
the depositors be taxed on the amount of their de- 
posits and the bank on the money held on deposit 
or the property in which it has been invested, this 
constitutes double taxation;17 but it has been held 
that stocks purchased by a bank with money of its 
depositors may be taxed although this may in some 
degree lead to double taxation.18 It is not double 
taxation to tax depositors on their deposits and the 
savings bank upon its real estate, furniture, sur- 
plus, and undivided profits.19 Where depositors in 
a savings bank are exempt from direct taxation on 
their deposits?® there can be no double taxation 
in taxing the bank, on account of the depositors, 
an-annual tax.?+ 


[§ 86] 10. Taxation of Property and Income 
Therefrom. A tax may be leyied on income derived 
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from property, in the shape of rent or otherwise, 
although the property yielding the income is also 
subjected to taxation; and this does not violate 
the rule against double taxation, because the two 
interests or species of property are distinct. and 
severable ;*? but taxation of the property to a les- 
see, and taxation to the owner of the property, not 
on the income therefrom but nominally on a sum 
of money which, if placed at interest would produce 
a sum equal to the income from the property, is 
double taxation, the assessment of the nominally ex- 
isting sum of money being in effect a tax on the 
property.2® A constitutional provision that rent 
or hire of property shall not be taxable when the 
property is assessed at its full value is designed to 
prevent double taxation.?* 


[§ 87] M. Taxation According to Value—tl. In 
General. A constitutional requirement that all prop- 
erty shall be taxed in proportion or according to its 
value is mandatory upon the legislature, and im- 
poses ,a rule for its assessment which cannot be 
varied,”® as to such taxes as are within the appli- 


13. See supra § 84. 


14 East Livermore v. Livermore 
Falls Trust, ete., Co., 69 A. 306, 103 
Me. 418, 15 L.R.A.N.S. 952, 13 Ann. 
Cas. 631; State ex rel. Campbell v. 
Brinkop, 143 S.W. 444, 238 Mo. 298; 
Commonwealth v. Hazelwood Sav., 
ete., Co., 38 Pa.Co. 683. 


15. Bank of California, National 
Ass’n y. Richardson, 165 P. 152, 175 
Cal. 813; Bank of California, National 
eee v. Roberts, 160 P. 225, 173 Cal. 
398. 


16. Covington First Nat. Bank v. 
Covington, 103 F. 523 [aff 22 S.Ct. 645, 
185 U.S. 270, 46 L.Hd. 906]. 


17. Iowa.—Branch  v. 
Marengo, 43 Iowa 600. 


Me.—Augusta Say. 
gusta, 56 Me. 176. 


Mass.—Worcester County Savings 
Inst. v. Worcester, 10 Cush. 128. 


N.H.—Robinson v. Dover, 59 N.H. 
521; Berry v. Windham, 59 N.H. 288, 
47 Am.R. 202; Nashua Sav. Bank v. 
Nashua, 46 N.H. 389. 


R.I.—Providence 
Gardiner, 4 R.I. 484. 


[a]. Savings bank is merely trus- 

tee for depositors with regard to the 
money deposited, and it is double 
~taxation to tax the same property 
both to a trustee and the cestui que 
trust. Berry v. Windham, 59 N.H 
288, 47 Am.R. 202. 


[b] Rule applied.—(1) Taxation 
of shares of stock purchased by a 
bank is double and therefore bad. 
Nashua Savings Bank v. Nashua, 46 
N.H. 389; Providence Sav. Inst. v. 
Gardiner, 4 R.I. 484. (2) Taxation 
of savings bank deposits invested in 
ground rents reserved under leases 
on property taxed to the leasehold 
owners is double taxation. State v. 
Central Sav. Bank, 10 A. 290, 11 A. 
357, 67 Md. 290. (8) Under a statute 
imposing a tax on deposits and ac- 
cumulations of savings banks, to be 
paid by the bank, and providing that 
no other tax shall be assessed on the 
deposits or accumulations, it is dou- 
ble taxation to impose such tax and 
also to tax real estate in which the 
deposits are invested. Rockingham 
Ten Cent Savings Bank v. Ports- 
mouth, 52 N.H. 17. 


Town of 


Bank v. Au- 


Sav. Inst. Vv. 


18. New London Sav. Bank v. New] 


London, 20 Conn. 111. 
19. Collett v. Springfield Sav. Soc., 


13 OhioCir.Ct. 131, 7 OhioCir.Dec. 146. 
20. See infra § 480. 


21. Com. v. People’s Five Cents 
Sav. Bank, 5 Allen (Mass.) 428. 


22. U.S.—Shaffer v. Carter, 40 S. 
Ct p22; 252. UsS. 1 8ke 64. bd 4455 
Cudahy Packing Co. v. State of Min- 
nesota,. 38 S.Ct. 373, 246 U.S. 450, 62 
aban 827 [aff 151 N.W. 410, 129 Minn. 
o . 

Md.—Postal Telegraph Cable Co. v. 
Harford County Com’rs, 161 A. 600, 
131 Md. 96. 


Mass.—In re Opinion of the Jus- 
tices, 165 N.E. 900, 266 Mass. 083. 


Mich.—Comstock v. Grand Rapids, 
20 N.W. 623, 54 Mich. 641. 


N.Y.—Woodruff v. Oswego Starch 
Factory, 68 N.H. 994, 177 N.Y. 23. 


Ohio.—Chisholm v. Shields, 21 Ohio 
Cir:Ch i231, 11> OnioCir.Dec!36ic 


Pa.—Com. v. New York, etc., R. 
Co., 24 A. 609, 150 Pa. 234; Luzerne 
County v. Hull, 1 Pa.C.Pl. 72: 


Tenn.—Memphis y. Ensley, 6 Baxt, 
553, 32 Am.R. 532. 


Wis.—In re Bolens, 135 N.W. 164, 
148 Wis. 456, L.R.A.1915B 606, Ann. 
Cas.1913A 1147; State v. Frear, 134 
N.W. 673, 148 Wis. 456, L.R.A.1915B 
569, Ann.Cas.1913A 1147 [error dism 
34 S.Ct. 272, 231 U.S. 616, 58 L.Ed. 
400]. 

23. Kennard v. Manchester, 36 A. 
553, 68 N.H. 61. 


24 State v. Birmingham Southern 


|R. Co., 62 So. 77, 182 Ala. 475, Ann. 


Cas.1915D 436. 

‘La] Constitutionality of statute.— 
A statute providing that property 
shall be assessed at 60 per cent of its 
value, is not in conflict with a consti- 
tutional provision that no tax shall be 
assessed upon any debt for rent or 
hire of real or personal property if 
such property be assessed at its full 
value. State v. Birmingham Southern 
PR. Co. 62) So..17; 182) Ala. 475, Ann. 
Cas.1915D 436. 

25. Ark.—Cash v. St. Louis South- 
western Ry. Co., 276 S.W. 1008, 169 
Ark. 859. 

@ak——Sanw pedro, lai Avie&oS. 414, KR. 
Co. v. City of Los Angeles, 179 P. 
393, 180 Cal. 18. 

Ga.—Savannah vy. Weed, 11 S.E. 235, 
84 Ga. 683, 8 L.R.A. 270. 


Ind.—Fesler vy. Bosson, 128 N.E. 


145, 189 Ind. 484. 


Md.—Daly v. Morgan, 16 A. 287, 69 
Md. 460, 1 L.R.A. 757. 


Mo.—State ex rel. Tompkins v. 
Shipman, 234 S.W. 60, 290 Mo. 65; 
Life Assoc. of America v. St. Louis: 
County Assessors, 49 Mo. 512; Hamil- 
ton v. St. Louis County Ct., 15 Mo. 3. 


Ohio.—Wasson v. Wayne County, 32 
AE 472, 49 OhioSt. 622, 17 L.R.A. 


S.C.—Southern R. Co. v. Kay, 39 S. 
E. 785, 62 S.C. 28; State v. Tucker, 
35 S.E. 215, 56 S.C. 516; State v. Rail- 
road Corps, 4 S.C. 376. 


Tenn.—Reelfoot Lake Levee Dist. 
v. Dawson, 36 S.W. 1041, 97 Tenn. 151, 
34 L.R.A. 725. 


Tex.—Allen v. Emery Independent 
School Dist., (Civ.App.) 283 S.W. 674. 


“A tax is proportional within the 
meaning of the Constitution only 
when it bears the same ratio to the 
whole sum raised by taxation as the 
taxpayer’s taxable estate bears to the 
whole taxable property in the com- 
monwealth.” Perkins v. Inhabitants 
of Town of Westwood, 115 N.E. 411, 
413, 226 Mass. 268. 


[a] “Just valuation” is not se- 
cured where the valuation of some 
property is higher proportionately 
than the valuation of other property 
assessed for the same _ purpose. 
ental v. State, 71 So. 34, 71 Fla. 
10. 


{b] “Ought,” in a constitutional 
provision that “all property subject to. 
taxation ought to be taxed in propor- 
tion to its value,” is not directory but 
mandatory. Life Assoc. of America 
vy. St. Louis County Assessors, 49 Mo. 
512. : 


{c] “Property,” under a constitu- 
tional provision requiring property 
to be taxed according to its value, is 
anything owned, and a tax on the 
right of ownership, which is an es- 
sential attribute of property, is upon 
the property itself. Thompson v. 
Kreutzer, 72 So. 891, 112 Miss. 165 
(a statute imposing an acreage tax 
on persons or firms owning more than 
one thousand acres of timber lands 
is invalid as in violation of the re- 


.quirement that all property be taxed 


according to value, since it is a tax 
on the right of ownership, or the 
property itself). 

[d] “Walue,” as sed in constitu- 
tional provisions of this nature, re- 
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eation of the provision,?® and applies to artificial 


as well as to natural persons.*’ 


prohibit the exemption of portions of any class of 
property upon which a tax is imposed** or the! tax- 
ation of specifie property without regard to its val- 
ue.2® Such a provision is also generally taken as 


Allen v. Emery 


fers to real value. 
(Tex.Civ. 


Independent School Dist., 
App.) 283 S.W. 674. 


[e] All property taxes must be 
proportional; that is, general taxes 
must be in proportion to the value of 
the property, and special taxes in 
proportion to the benefits’ received. 
In re Opinion of the Justices, 108 N. 
E. 570, 220 Mass. 613. 


[f] Corporate property.—Every- 
thing giving value to corporate stock 
must be assessed as “property,” un- 
der a constitutional provision requir- 
ing property to be taxed in proportion 
to its value, and corporate franchises 
are property within the constitution. 
Kaiser Land & Fruit Co. v. Curry, 103 
P: 341, 155 Cal. 638. 


[g] Compliance by equalization.— 
The constitutional provision that all 
property subject to taxation shall be 
taxed according to its value is com- 
plied with when the valuation is 
equalized with other property of the 
same kind in the county. Bank of 
Jonesboro v. Tax Commission, 123 S. 


W. 758, 92 Ark: \492. 
{h] Taxation by municipality.— 
(1) The taxing power of municipal- 


ities is subject to a constitutional re- 
quirement that property be taxed in 
proportion to value. Rowland v. City 
of Tyler, (Tex.Commn.App.) 5 S.W. 
(2d) 756 [rev (Civ.App.) 297 S.W. 
923]. (2) Under a constitutional 
provision authorizing the legislature 
to give municipalities power to tax, 
and requiring the tax to be in accord 
with principles of state taxation, 
“principles established for state taxa- 
tion,’ pursuant to which municipali- 
ties may tax property, mean just 
valuation. Ranger Realty Co. v. Mil- 
ler, (Fla.) 136 So. 546. 


[i] Return of taxes to municipal- 
ity.—A_law permitting fifty per cent 
of road taxes collected from a mu- 
nicipality to be turned back and 
segregated for street purposes is not 
unconstitutional. Leonard v. Sink, 
150 S.H. 813, 198 N.C. 114. 


i] Particular statutes construed 
With reference to constitutionality: 
(1) A statute making property as- 
sessable “at not to exceed its true 
and fair value in money,” is not in 
violation of constitutional require- 
ments providing for taxation of prop- 
erty in proportion to its value. Eld- 
ridge v. City of Bellingham, 179 P. 
109, 106 Wash. 96. (2) A statute re- 
lating to tax on bonds, notes, and 
debentures, which bases the tax rate 
upon an ascending scale fixed by the 
maturity of the obligation and makes 
the basis of the tax the face, rather 
than the actual, value violates a con- 
stitutional provision providing for 
taxation in proportion to value. State 
ex rel. Tompkins v. Shipman, 234 S. 
W. 60, 290 Mo. 65. (3) The constitu- 
tional provision that the legislature 
shall prescribe such regulations as 
shall secure a just valuation for taxa- 
tion on all taxable property, has been 
complied with by a statute which pro- 
vides that all taxable property must 
be assessed at its full value. Hilger 
v. Moore, 182 P. 477, 56 Mont. 146. 
(4) A bill to assess money on deposit, 
stocks, bonds, ete., at a certain mul- 
tiple of their income is contrary to 
such constitutional provisions. In re 
Opinion of the Justice, 108 N.E. 570, 
220 Mass. 6138. (5) <A bill imposing 
an arbitrary fixed tax on certain in- 


For later cases, developments and changes in the law see Annotations, same title and section numbe 
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Such provisions 


tangible personal property, and ex- 
empting it from all other taxation, is 
contrary to constitutional provisions. 
In re Opinion of the Justice, supra. 
(6) The part of a statute which only 
authorizes a levy for taxes upon prop- 
erty in the particular part of the vil- 
lage designated upon application of 
a certain number of residents thereof, 
violates the Bill of Rights art 15, re- 
quiring every person to contribute his 
proportion of taxes according to his 
actual worth in property, that provi- 
sion practically exempting such part 
of the village from taxation, since a 
“taxing district” implies a district 
subject to taxation by law, and not at 
the option of its inhabitants. Curtis 
v. Mactier, 80 A. 1066, 115 Md. 386. 
(7) A statute providing for a tax of 
three hundred dollars against prop- 
erty used for immoral purposes and 
against the persons maintaining the 
nuisance, and for the payment of a 
portion of the tax to the attorney 
prosecuting the action, is violative of 
the requirement that a tax be levied 
by valuation. State v. Fanning, 147 
N.W. 215, 96 Neb. 123 [mod 149 N.W. 
413, 97 Neb. 224]. ; 


26. What taxes affected see infra § 
88. 


27. Montana Nat. Bank of Billings 
v. Yellowstone County, 252 P. 876, 78 
Mont. 62 [rev 267 P. 304, 82 Mont. 380 
in conformity to mandate of 48 S.Ct. 
331, 276 U.S. 499, 72 L.Ed. 673]. 


28. Pike v. State, 5 Ark. 204; State 
v. North, 27 Mo. 464. 
29. Ala.—State v. Birmingham 


Southern R. Co., 62 So. 77, 182 Ala. 
475, Ann.Cas.1915D 436. 


Ill.—People v. Cook County, 77 N. 
BE. 914, 221 Tl. 493. 


Ky.—Standard Oil Co. v. Com., 82 
S.W. 1020, 119 Ky. 75, 26 Ky.L. 985. - 


La.—Sims v. Jackson Parish, 22 La. 
Ann. 440 


Md.—State v. Cumberland, etc., R. 
Co., 40 Md. 22. 


S.D.—Turner v. Hand County, 77 N. 
W. 589,21. S.D: $48. 


Tenn.—Reelfoot Lake Levee Dist. v. 
Dawson, 36 S.W. 1041, 97 Tenn. 151, 
34 L.R.A. 725. 


Ya] Tax on bicycles and other 
vehicles.—A tax on bicycles and oth- 
er wheeled vehicles, amounting to a 
fixed sum on each without regard to 
their varying values, is contrary to 
the constitutional provision under 
consideration and is invalid. Smith v. 
County Com’rs’ Ct., 23 So. 141, 117 
Ala. 196; Chicago vy. Collins; 51 N.E. 
907, 175 Ill. 445, 67 Am.S.R. 224, 49 
L.R.A. 408; Ellis v. Frazier, 63 P. 642, 
88 Or. 462, 53 L.R.A. 454. 


[b] Specific land tax.—A road tax, 
levied on land without regard to its 


value, at the rate of four dollars per 


quarter section, is invalid. Covell v. 
Young, 9 N.W. 694, 11 Neb. 510; Mc- 
ae v. Merriam, 9 N.W. 96, 11 Neb. 


[ce] Tax on property in school dis- 
trict outside city to reimburse city 
for bond interest erroneously taxed 
against property in the city is void. 
Whitley v. City of Washington, 136 
S.B 9; LINC. 240: 


[d] In Michigan the constitution; 
although containing a provision re- 
quiring taxation of property to be ac- 


[§ 87 


prohibiting the commutation of taxes,*° in so far 
as that is involved in imposing a fixed charge on 
receipts, amount of business, or output in lieu of 
all taxes on property owned,** and as prohibiting 
an arbitrary classification of property and taxation 
of the different classes at different rates ;*? 


but 


cording to its value, expressly author- 
izes a specific tax upon corporations. 
Bird v. Arnott, 108 N.W. 646, 145. 
Mich. 416. 


[e] In Oklahoma Const. art 10 § 8 
does not require that all property 
shall be taxed ad valorem, but only 
that the property shall be assessed 
at its fair cash value, estimated at 
the price it would bring at a fair, 
voluntary sale, when it is taxed ad 
valorem. In re Walters Nat. Bank of 
Walters, 228 P. 953, 100 Okl. 155 (a 
statute permitting deduction of bank’s 
state building bonds from the assess- 
ed value of its stock is.not repugnant 
to the constitution requiring that ad 
valorem taxes shall be based on fair 
cash value); In re Assessment of 
Chickasha Milling Co., 194 P. 217, 80 
Okl. 102; In re Assessment of Chick- 
asha Cotton Oil Co. 194 P. 215, 80 
Okl. 101; In re Oklahoma Nat. Life 
TRS COL Av3 Ps T6968. OKs sadiezapla, 
A.L.R. 174; In re Assessment of 
Amazon Fire Ins. Co., 173° P.655, 67 
Okl. 312; In re Assessment of Con- 
servative Loan Co., 173 P. 654, 67 Okl. 
307. 

[f] : L 
not forbid levy of specific taxes. 
Co. v. Cunningham, 35 Pa.Co. 565. 


30. Commutation of tax generally 
see infra § 392. 


31. Ga.—Atlanta Nat. Bldg., etc., 
Assoc. vy. Stewart, 35 S.E. 73, 109 Ga. 
80. 


Pennsylvania constitution or 


Ky.—Schuster v. Louisville, 89 S.W. 
689, 124 Ky. 189, 28 Ky.L. 588. ; 


Minn.—State v. Lakeside Land Co., 
73 N.W. 970, 71 Minn. 283. 


Mo.—Crow vy. State, 14 Mo. 237. 


N.D.—Northern Pac. R. Co. v. Mc- 
Ginnis, 61 N.W. 1032, 4 N.D. 494. 


But see Stearns v. Minnesota, 21 
S:Ct.; 78, 179 -UiS.. 223,45) L.Ed... 162 


(in which case a commutation of tax- . 


es on certain railroad lands was held 
to be in the nature of a contract made 
by the state in its capacity as trustee 
of the publie lands). 


Exemption by commutation of tax- 
es generally see infra § 392. 


32. State v. Alabama Fuel & Iron 
Co., 66 So. 169, 188 Ala. 487, L.R.A. 
1915A 185, Ann.Cas.1916E 752; State 
v. Birmingham Southern R. Co., 62 So. 
77, 182 Ala. 475, Ann.Cas.1915D 436; 
Savannah vy, Weed, 11 S.E. 235, 84 Ga. 
683, 8 L.R.A, 270; First Nat. Bank v. 
Holmes, 92 N.E. 8938, 246 Tll. 362; 
Boonville Nat. Bank v. Schlotzhauer, 
298 S.W. 7382, 317 Mo. 1298, 55 A.L.R. 
489; T. J. Moss Tie Co. vy. Allen, (Mo. 
App.) 8 S.W.(2d) 10388. 


[a] Illustrations.—(1) A constitu- 
tional provision that taxation shall 
be “ad valorem on all property sub- 
ject to be taxed,” prevents a classifi- 
cation of property and taxation of the 
different classes at different rates, 
such as different rates for real and 
personal property or for different 
classes of personal property, although 
the provision would not apply to sub- 
jects of taxation other than property, 
as in the case of franchise, privilege, 
or oceupation taxes. Savannah vy. 
Weed, 11 S.H. 235, 84 Ga. 6838, 8 L.R.A. 
270. (2) Where bank stock is assess- 
ed at its full value, while land is tax- 
ed at fifty per cent of its value, there 


is a discrimination against holders, 


of bank stock entitling them to en- 


To 
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this provision is not intended to interfere with mere 
methods of administration in assessing and collect- 
ing taxes,** nor does it require that all property 
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shall be taxed,** or restrict the power of the legis- 


lature to the levying of taxes upon property alone,?® 
but merely requires that all property which is taxed 
shall be taxed according to its value, and not spe- 
Nor does it prohibit exemptions?’ or 
such classifications as are net purely arbitrary, ca- 
pricious, or without semblance of reason.°® 
ute authorizing a corporation to own and lease prop- 
erty to demonstrate the single tax theory does not 
violate the constitutional requirement of taxation 


cifically.*° 


join collection of the tax. Porter v. 
Langley,  (Tex.Civ.App.) 155 S.W. 
1042. (3) A statute providing for an 


acreage tax upon nonresidents’ lands 
is unconstitutional. White River 
Lumber Co. v. Elliott, 226 S.W. 164, 
146 Ark. 551. (4) Assessment of land 
at forty-three per cent of its actual 
value and personalty at seventy-five 
per cent violates the requirement that 
taxes be levied in proportion to the 
value of property. First Nat. Bank 
v. Holmes, 92 N.E. 893, 246 Ill. 362. 
(5) If moneys, mortgages, bonds, or 
securities are valued at a different 
proportion of their full value or ona 
different basis from other’ property, 
the tax is bad. First Nat. Bank v. 
Holmes, supra. (6) Pol. Code § 3820 
et seq, aS amended in 1921, providing 
a different and more drastic method 
for collection of taxes on possessory 
rights under oil leases, taxing them 
as other personalty although for 
some purposes they are deemed real- 
ty, does not violate constitutional 
provisions requiring property to be 
taxed in proportion to its value. Mo- 
hawk Oil Co. v. Hopkins, 236 P. 1338, 
196 Cal. 148. (7) A statute providing 
for a tax on unregistered bonds, and 
permitting registration only of bonds 
secured by mortgage, is invalid as not 
proportional. Perkins v. Inhabitants 
of Town of Westwood, 115 N.E. 411, 
226 Mass. 268. 

{b] Provision as to equality and 
uniformity as affecting classification 
of property see supra §§ 58-64. 


33. Baldwin v. Elizabeth, 6 A. 275, 
42 N.J.Eq. 11; State v. Thomas, 50 P. 
615, 16 Utah 86. | 

Collection generally see infra § 
1290 et seq. 

Levy and assessment generally see 
infra §§ 673-921. 

34. State v. Alabama Fuel & Iron 
Co., 66 So. 169, 188 Ala. 487, L.R.A. 
1915A 185, Ann.Cas.1916H 752; State 
v. Birmingham Southern R. Co., 62 So. 
77, 182 Ala. 475, Ann.Cas.1915D 436; 
New Orleans v. Fourchy, 30 La.Ann. 
910; State v. North, 27 Mo. 464. 


[a] What property shall be taxa- 
ble is left to the discretion of the 
legislature, but the rule for making 
the assessment cannot be changed. 
Hamilton v. St. Louis County Ct., 15 
Mo. 3. 

35. State v. Philadelphia, etc., R. 
Co., 45 Md. 361, 24 Am.R. 511; Glas; 
gow v. Rowse, 43 Mo. 479; State v. 
Lancaster County, 4 Neb. 537, 19 Am. 
R. 641; Charlotte, ete., R. Co. v. Gib- 
bes, 4 S.B. 49, 27 S.C. 385 [aff 12 S.Ct. 
255, 142 U.S. 386, 35 L.Ed. 1051]. 


36. New Orleans v. Fourchy, 30 La. 
Ann. 910; State vy. North, 27 Mo. 464. 
37. State v. Alabama Fuel & Iron 


Co., 66 So. 169, 188 Ala. 487, L.R.A. 
1915A 185, Ann.Cas.1916E 752; State 
vy. Birmingham Southern R. Co., 62 
So. (77, 182 Ala. 475, Ann.Cas.1915D 
436; Moog vy. Randolph, 77 Ala. 597. 


[a] Tliustrations.—(1) A revenue 
law providing a tax for recording 
mortgages, deeds of trust, written 


A stat- 


contracts of conditional sale, etc., ex- 
empting such instruments and the 
debts secured thereby from other tax- 
ation, and imposing an ad valorem tax 
on credits not so secured, does not 
violate a constitutional requirement 
that all property be assessed in pro- 
portion to value. State v. Alabama 
Fuel & Iron Co., 66. So. 169, 188 Ala. 
487, L.RvA.1915A 185, Ann.Cas.1916E 
752. (2) The taxation of a boiler, en- 
gine, and machinery of a drainage dis- 
trict, used in its pumping plant, does 
not, violate Const. § i art 9, providing 
that “every person-and corporation 
Shall pay a tax in proportion-to the 
value of his, her, or its property,” etc., 
merely because of an exemption from 
taxation of machinery and works own- 
ed by municipalities and used to con- 
vey water to them. Nutwood Drain- 
age and Levee Dist. v. Board of Re- 
‘view of Jersey County, 99 N.E. 590, 
255 Ill. 447. 


[b] Right to grant exemptions as 
affected by constitutional provision 
see infra §8§ 388, 389. 


38. State v. Birmingham Southern 
R. Co.,-62 So. 77, 182 Ala. 475, Ann. 
Cas.1915D 436; Moog v. Randolph, 77 
Ala. 597; In re Walters Nat. Bank, 
228.0. 953,57 LOO FORE 155; 


[a] Money and credits.—A statute 
relating to taxation of money and 
credits is not violative of a constitu- 
tional provision requiring that all 
property on which taxes are to be 
levied shall have a cash valuation as 
the classification is proper. State v. 
Minnesota Tax Commission, 134 N.W. 
643, 117 Minn. 159. 


39. ’ Fairhope Single Tax Corpora- 
tion v. Melville, 69 So. 466, 193 Ala. 
289. 


40. Inhabitants of Bayville Village 
Corporation v. Inhabitants of Booth- 
bay Harbor, 85 A. 300, 110 Me. 46, 
Ann.Cas.1914B 1135. 

Distribution of funds collected gen- 
erally see infra XVI. 


41. Glasgow v. Rowse, 43 Mo. 479. 


42. Ala.—Birmingham v. Klein, 7 
So. 386, 89 Ala. 461, 8 L.R.A. 369. 


Idaho.—Fenton y. Board of Com/’rs 
of Ada County, 119 P. 41, 20 Idaho 
392; Independent School Dist. No. 1 
of Kootenai County v. Board of Coun- 
ty Com’rs, 119 P. 52, 20 Idaho 448. 


Mo.—Egyptian Levee Co. vy. Hardin, 
27 Mo. 495, 72 Am.D. 276. 

Ohio.—Ridenour v. Saffin, 1 Handy 
464, 12 OhioDec. (Reprint) 238. 

Okl.—Jones v. Holzapfel, 68 P. 511, 
11 Okl. 405. 

S.D.—Winona,.etc., R. Co. v. Water- 
town, 44 N.W. 1072, 1 S.D. 46. 

43. Ala.—Western Union Tel. Co. 
v. State Bd. of Assessments, 80 Ala. 
273, 60 Am.R. 99 [rev on other grounds 
10 S.Ct. 161, 132 U.S. 472, 33 L.Ed. 
409]. 

Ky.—Southern Bldg., ete., Assoc. v. 
Norman, 32 S.W. 952, 98 Ky. 294, 17 
Ky.L. 887, 56 Am.S.R. 367, 31 L.R.A. 
41. 


[§ 88] 2. What Taxes Affected. 
tional provisions requiring that taxation shall be 
according to value do not apply to every species 
of taxation,*!' and are ordinarily held to apply only 
to ordinary taxes for purposes of general revenue,*? 
and which are levied upon property.‘ 
been held that such provisions do not apply to cor- 
poration franchise or privilege taxes,4* or taxes 
upon their gross receipts,*® or to business or occu- 
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according to value.2® The constitutional require- 
ment of taxation according to value does not apply 
to distribution of taxes collected.*° 


The constitu- 


So it has 


Md.—State v. Philadelphia, etc., R. 
Co., 45 Md. 361, 24 Am.R. 511. 


Miss.—Thompson v. McLeod, 73 So. 
193, 112 Miss. 3838. 


Mo.—Massachusetts Bonding & Ins. 
Co. v.. Chorn, 201 S.W. 1122, 274 Mo. 
15; Glasgow v. Rowse, 43 Mo. 479. 


N.J.—Standard Underground Cable 
Co. v. Atty.-Gen., 19 A. 733, 46 N.J. 
Eq. 270, 19 Am.S.R. 394. 


S.C.—Charlotte, etc., R. Co. v. Gib- 
bes, 4 S.E. 49, 27 S.C. 385 [aff 12 S.Ct. 
255, 142 U.S 386, 35 L.Ed. 1051]. 


[a] Rule applied.—A statute, im- 
posing an annual privilege tax upon 
persons extracting turpentine from 
standing trees of one-fourth of one 
cent annually for each cup or box, 
1S a property tax, and violates Const. 
1890, § 112, declaring that state prop- — 
erty shall be taxed in proportion to 
its value. Thompson vy. McLeod, 
(Miss.) 73 So. 193. 


44. Ark.—St. Louis Southwestern 
Ry. Co, v. State, 152 S.W. 110, 106 
Atk 2d [att 35 S:Ct. 99% 235 U.s2.350, 
59 L.Ed. 265]. 


Cal.—Kaiser Land, ete. Co. v. Curry; 
103, P. 341, 155 Cal. 638. 


Ky.—Southern Bldg., etc., Assoc. v. 
Norman, 32 S.W. 952, 98 Ky. 294, 17 
veh 887, 56 Am.S.R. 367, 31 L.R.A. 

- 4 


Me.—State v. Maine Cent. R. Co., 
74 Me. 376. 


Md.—-State v. Philadelphia, etc., R. 
Co., 45 Md. 361, 24 Am.R. 511. 


Mo.—State ex rel. Missouri Pac. 
R. Co. v. Danuser, 6 S.W.(2d) 907, 319 
Mo. 799 [foll 6 S.W.(2d) 912, 319: Mo. 
809, 6 S.W.(2d) 912, 319 Mo. 810, and 
cert. den, 49 S.Ct. 30, 278, U.S. -631, 73 
L.Ed. 549]; State v. Freehold Inv. Co., 
264 S.W. 702, 305 Mo. 88. 


N.J.—Standard Underground Cable 
Co. v. Atty.-Gen., 19 A. 733, 46 N.J. 
Eq. 270, 19 Am.S.R. 394. 

[a] Nature of charge.—(1) While 
in one sense the franchise of a corpo- 
ration is property and subject to the 
application of a constitutional provi- 
sion requiring taxation according to 
value (Spring Valley Water Works v. 
Schottler, 62 Cal. 69 [aff 4 S.Ct. 48, 
110 U-S. 347, 28 L.Ed. 173]), (2) this 
does not prevent the legislature from 
imposing a charge in the nature of a 
privilege or license tax for the privi- 
lege of being or continuing to exist 
as a corporation in the case of a 
domestic corporation, or for the privi- 
lege of doing business as a corpora- 
tion within the state in the case of a 
foreign corporation (Kaiser Land, etc., 
Co. v. Curry, 103 P. 341, 155 Cal. 638). 


Franchise tax generally see infra 
§ 242. 

45. Ala.—Western Union Tel. Co. 
v. State Bd. of Assessment, 80 Ala. 
273, 60 Am.R. 99 [rev on other grounds 
OAS Ct. 61, 132 U.S. 472), sides. Bid. 
409]. 


Ky.—Southern Bldg., etc., Assoc. v. 
Norman, 32 S.W. 952, 98 Ky. 294, 17 


=) 
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pation taxes,*® or to such as are levied under the 
police power or by way of license fees,*? which 
include specific or per capita taxes on dogs,*® or 
to fees of public officers,*® or inspection fees,°° or 
to assessments for local improvements,*! or a bonus 
for renewing a corporate charter,°? or tolls.°% A 
city ordinance requiring removal of snow from side- 
walks and imposing a fine for failure to do so does 
not violate the requirement that property be taxed 


Ky.L. 887, 56 Am.S.R. 367, 31 L.R.A. 
41. 


Md.—State v. Philadelphia, etc., R. 
Co., 45,Md. 361, 24 Am.R. 511. 


Minn.—State v. Schoenig, 75 N.W. 
711, 72 Minn. 528. 


N.J.—Salem & Pennsgrove Trac- 
tion Co. v. State Board of Taxes and 
Assessment, 117 A. 401, 97 N.J.Law 
386 [aff 119 A. 926, 98 N.J.Law 570): 
Read v. Board of Com’rs of City of 
Newark, 132 A. 314, 4 N.J.Misc. 203 
[aff 184 A. 757, 103 N.J.Law 60]. 


Okl.—In re Gross Production Tax 
of Wolverine Oil Co., 154 P. 362, 53 
Okl. 24, L.R.A.1916F 141. 

§.C.—Charlotte, ete, .R. Co. v. 
Gibbes, 4 S.E. 49, 27 S.C. 385 faff 12 S. 
Ct. 255, 142 U.S. 386, 35 L.Ed: 1051]. 


But see Parker v. North British, 
ete. 6 1s.) Co.,. 7 So. 599, 42 a. Ann. 
428 (holding that a particular tax on 
the gross receipts of.a foreign insur- 
ance company was not a license tax 
but a tax on property and within the 
application of a constitutional provi- 
sion requiring property to be taxed 
in proportion to its value). 

[a] Tax imposed upon premiums 
from business done within the state 
by foreign insurance companies is not 
a property tax. Massachusetts Bond- 
ing & Ins. Co. v. Chorn, 201 S.W. 1122, 
274 Mo, 15. ‘ 

Tax on gross receipts generally see 
infra § 256. 


46. City of Los Angeles v. Los An- 
geles Independent Gas Co., 93 P. 1006, 
1007, 152 Cal. 765; Atlanta Nat. Bldg., 
etc., Assoc. v. Stewart, 35 S.H. 73, 109 
Ga. 80;, Raymond v. Hartford F. Ins. 
Co., 63 N.H. 745, 196 Ill. 329; State 
v. Western Union Tel. Co., 73 Me..518. 


Business or occupation tax general- 
Ty see infra § 244. 


47. Ark.—Washington y. State, 13 
Ark. 752. | 


Cal.Kaiser Land, etc., Co. v. Cur- 
Pye 0s. rota, bbb) Cal. 638. 


La.—Clark v. New Orleans Bd. of 
Health, 30 La.Ann,. 1351. 


Md.—wWaters v. State, 1 Gill 302. 


Minn.—Willis v. Standard Oil Co., 
52 N.W. 652, 50 Mirtn. 290. 


eee ete v. Curtis, 4 S.W.(2d) 


Ohio.—Holst v. Roe, 39 OhioSt. 340, 
48 Am.R. 459. 


Pa.—Green y. Erie, 19 Pa.Co. 491. 


S.C.—Charlotte, ete, R. Co. v. 
Gibbes, 4 S.E. 49, 27 S.C. 385 [aff 12 


$.Ct. 255, 142 U.S. 386, 85 L.Md. 1051]. 


48. Conn.—Woolf v. 
Conn, 121, 81 Am.D. 175. 


' J1l1—Cole v. Hall, 103 Ill. 30. 


Ind.—State v. Sharp, 81 .N.E. 1150; 
169 Ind. 128; Shelby Tp. vy. Randles, 
57 Ind. 390. 4 


Mich.—Van Horn y. People, 9 N.W. 
246, 46 Mich. 188, 41 Am.R. 159. 
Pee ety, v. Salisbury, 82 N.C. 


Ohio.—Holst v. Roe, 39 OhioSt. 340 
48 Am.R. 459. : 
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Tex.—_ Ex p. Cooper, 3 Tex.App. 489) 
30 Am.R. 152. 


[a] Dogs are not property within 
the application of a constitutional 
provision requiring property to be 
taxed according to its value. Ex p. 
Cooper, 3 Tex.App. 489, 30 Am.R. 152. 


49. Lee County v. Abrahams, 34 
Ark. 166; State v. Ream, 21 N.W. 
398, 16 Neb. 681. 


Fees of public officers generally see 
supra § 5. 


50. Clark v. New Orleans Bd. of 
Health, 30 La.Ann. 1351; Willis v. 
Standard Oil Coé., 52 N.W. 652, 50 
Minn. 290. . 


51. Ala.—Birmingham v. Klein, 7 
So. 386, 89 Ala. 461, 8 L.R.A. 369. , 


Ark.McGehee v. Mathis, 21 Ark. 
40 [rev on other grounds 4 Wall. (U. 
S.) 148, 18 L.Ed. 314]. 


Mo.—Farrar v. St. Louis, 80 Mo. 
879; Egyptian Levee Co. y. Hardin, 
27 Mo. 495, 72 Am.D. 276; Garrett v. 
St. Louis, 25 Mo. 505, 69 Am.D. 475; 
Newby v. Platte County, 25 Mo. 258. 


Ohio.—Ridenour vy. Saffin, 1 Handy 
464, 12 OhioDec. (Reprint) 238. 


Okl.—Jones v. Holzapfel, 68 P. 511, 
11 Okl. 405. 


S.D.—Winona, etc., R. Co. v. Water- 
town, 44 N.W. 1072, 1 S.D. 46. , 


Tex:—Higgins v. Bordages, 31 S. 
re 52, 803, 88 Tex. 458, 53 Am.S.R. 
770. 


But see Reelfoot Lake Levee Dist. 
v. Dawson, 36 S.W. 1041, 97 Tenn. 
151, 34 L.R.A, 725 (holding such pro- 
visions applicable to special assess- 
ments). 


Local assessments generally see su- 
pra § 24. 


52. Baltimore v. Baltimore, etc., R. 
Co., 6 Gill (Md.) 288, 48 Am.D. 531, 


53. Alabama State Bridge Corpo- 
zoek v. Smith, 116 So. 695, 217 Ala. 


[a] Thus an act creating a state 
bridge corporation, permitting exemp- 
tion of bridges constructed from tax- 
ation, and giving bondholders a right 
to tolls as security, is valid. Ala- 
bama State Bridge Corporation. y. 
Smith, 116 So. 695, 217 Ala. 311. 


Tolls generally see Bridges, § 61; 
Toll Roads [88 Cye 892 et seq]. 


54 Kansas City v. Holmes, 202 S. 
Ri gi 274 Mot 159, L.R.A\1918D 


55. U.S.—National Savings & Loan 
Ass'n v. Gillis, 35 F.(2d) 886 [rev on 
other grounds 51 §8.Ct. 19, on author- 
ity of Utah Mortgage Loan Corp, vy. 
Gillis, 290 P. 714, 49 Idaho 676]. 


Ark.—State v. Meek, 192 S.W. 202, 
127 Ark. 349, L.R.A.1918F 642; Wells 
v. Crawford County, 40 S.W. 710, 63 
Ark. 576, 37 L.R.A. 371. 


Colo.—_-People vy. Arapahoe County, 
59. P. 738, 27 Colo. 86. 


Ind.—Johnson y. Board of Park 
Com’rs of Ft. Wayne, 174 N.E. 91, 


Ky.—Ray v. Armstrong, 131 S.w. 
1039, 140 Ky. 800; South Covington, 


86 88-89 


in proportion to its value.** 


[§ 89] 3. Mode of Valuation. The rule of taxa- 
tion according to value has no direct relation to the 
methods prescribed for appraising and assessing 
property, and is satisfied by any plan or system 
which is intended and calculated to result in fixing 
the fair and true value of the property.°® 
does not mean that the property must be taxed at 


This 


ete., R. Co. v. Bellevue, 49 S.W. 23, 


105 Ky. 283, 20 Ky.L. 1184, 57 L.R.A. 
50. : 


Mich.—Taggart v. Sanilac County, 
38 N.W. 639, 71 Mich. 16. 


Mo.—Ward v. Gentry County Bd. 
of Equalization, 36 S.W. 648, 135 Mo. 
309. 


N.J.—United* New Jersey R., etc.. 
Co. v. Parker, 69 A. 239, 75 N.J.Law 
771 [mod 67 A. 672, 686, 75 N.J.Law 
1201; Blume v. Bowes, 47 A. 487, 65 
N.J.Law 470. 


Ohio.—Shotwell v. Moore, 16 N.E. 
470, 45 OhioSt. 632 [aff 9 S.Ct. 362, 129 
U.S. 590, 32 L.Ed. 827]. 


Tex.—Allen v. Emery Independent 
School Dist., (Civ.App.) 283 S.W. 674. 


Wash.—Nathan v. Spokane County, 
76 P. 521, 35 Wash. 26, 102 Am.S.R. 
888, 65 L.R.A. 336. 


W.Va.—Charleston, ete., Bridge Co. 
v. Kanawha County Ct., 24 S.-H. 1002; 
41 W.Va. 658 [error dism 18 S.Ct. 941, 
168 U.S. 704, 42 L.Ed. 1212]. 


[a] “Property.”—Under Const. art 
11 § 2, providing that all taxes must 
be ad valorem, the term “property” 
includes everything of value, tangible 
or intangible, capable of individual 
ownership or right, and, in the ab- 
sence of a constitutional limitation, 
in assessing property, not only tangi- 
ble things, but all intangible elements 
affecting its value should be taken 
into consideration. Ewert v. Taylor, 
160 N.W. 797, 38 S.D, 124 (in arriving 
at value of property of express com- 
panies, value should be placed on 
business unit and not upon its tangi- 
ble property only). 


[b] Gross production value.—A 
taxing statute in which plain and 
adequate provision is made for low- 
ering the rate of the “gross produc- 
tion tax” so that it will exactly con- 
form to the general ad valorem rate 
of “property tax’’ upon other property 
in the state is not invalid as imposing 
an excessive tax. In re Skelton Lead 
& Zine Co.’s Gross Production Tax 
for 1919, 197 P. 495, 81 Okl. 134-(the 
mills, plants, machinery, equipments, 
and all other property, being exclu- 
sively the private property of the les- 
see, and having a situs within the 
state, and not being exempt by law, 
are subject to state taxation, and the 
“gross production tax,” being merely 
a measure for ascertaining the fair 
eash value of such property, is a 
valid tax). 


[c] Conclusiveness of valuation 
rests with tax officers. Allen vy. 
Emery Independent School  Dist., 
(Tex.Civ.App.) 283 S.W. 674. 


[d] Increase in valuation.—There 
is no such presumption that the valu- 
ation made by a county assessor is the 
full cash value, as will render an in- 
crease of valuation by the tax com- 
mission invalid as an overvaluation, 
and in violation of the constitution- 
al requirement that taxation be uni- 
form and according to a just valua- 
tion. 
Colo. 343. 


{e] Particular provisions con- 
strued.—(1) A statute providing for 


For later cases, developments and changes in the law see Annotations, same title and section number, 


Peo. v. Pitcher, 138 P. 509, 56 
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its full value.®* Nor does it prevent the legislature 
from directing that the value of property for the 
purpose of assessment shall be taken at less than 
its market value, unless this would be contrary to 
the explicit terms of the constitution,®” provided 


notice to the chairman of a county 
board of tax assessors, whose valua- 
tions have been increased, and for 
arbitration in case of its dissatisfac- 
tion with ‘state tax commissioners’ 
action, and for a decision by a major- 
ity of arbitrators fixing final assess- 
ment of property affected by tho state 
tax commissioner’s order, does not 
violate a constitutional provision de- 
claring that taxation shall be uni- 
form on the same class of subjects 
and ad valorem on all taxable prop- 
erty within the territorial limits of 
taxing authority. Ogletree v. Wood- 
ward, 105 S.B. 243, 150 Ga. 691. (2) 
Under Const. Ark. art 16 § 5, provid- 
ing that “all property subject to taxa- 
tion shall be taxed according to its 
value, that value to be ascertained in 
such manner as the general assembly 
shall direct, making the same equal 
and uniform throughout the state,” 
and the decisions of the state su- 
preme court, the same basis of as- 
sessment must be followed by each 
county, and where a uniform system 
of assessment at one-half actual 
money value has been adopted and 
followed by direction of the state 
tax commission, one county cannot be 
compelled to assess at full valuation, 
although a state statute requires such 
assessment. . S. ex rel. Pierce v. 
Cargill, 258 EF. 458 [rev on other 
grounds 263 F. 856, motion to dism 
den 41 S.Ct. 14, and cert dism 41 S. 
Ct. 63, 254 U.S. 663, 65 L.Ed. 464]. 
(3) A constitutional provision for 
taxation of property “according to 
_value’”’ as ascertained in such manner 
as the legislature shali direct shows 
an intent to permit the legislature to 
determine the basis of tax assess- 
ment and how ascertained, except 
that it must be on,a valuation basis, 
and equal and uniform throughout 
the state as therein provided. State 
v> Meek, 192 S.W. 202, 127 Ark. 349, 
L.R.A.1918F 642. (4) In Gen. Acts 
'(1919) p 284 § 5 subs (d), requiring 
that stocks of goods be assessed on 
the average amount on hand during 
the preceding year, but that the 
“amount so assessed shall not be less 
than the capital actually employed in 
the business,’”’ the quoted words, when 
construed in their generally accepted 
meaning, are within the legislative 
authority and within the rules for 
taxation in proportion to value (Const. 
[1901] § 211). . State v. Burchfield 
Bros., 99 So. 198, 211 Ala. 30. (5) 
Under a statute providing for the 


taxation of property at its market, 


value, it is proper to consider the 
character of the land and soil, the 
ores therein, and the accessibility and 
development of the land, etc. Ameri- 
can Bauxite Co. v. Board of Equaliza- 
tion of Salina County, 177 S.W. 1151, 
119 Ark. 362. (6) A constitutional 
provision that the general assembly 
shall prescribe regulations securing 
“just valuation for taxation of all 
property” was not violated when the 
Same basis of assessment and rate 
of taxation are fixed on all property 
within the district subject to taxa- 
tion (Const. art 10 § 1). Johnson v. 
Board of Park Com’rs of Ft. Wayne, 
(Iind.) 174 N.E. 91. (7) An act au- 
thorizing assesSment for parks is not 
unconstitutional because failing to 
prescribe regulations securing just 
valuation of all property within the 
district independent of regulations 
prescribed in General Tax Act (Burns 
St. Annot. [1926] §§ 10678-10685, 
14100, 14208, 14229; Const. art 10 § 
1). Johnson vy. Board of Park Com’rs 
of Ft. Wayne, supra. 
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[f] Assessment for two years.— 
Where a statute provides that the as- 
sessment shall extend for two years, 
and the taxpayer may be heard an- 
nuadlly to determine if he shall have 
a reduction, where a taxpayer fails to 
object to an assessment placed on his 
property, his rights under the consti- 
tution, providing that taxes shall be 
assessed in exact proportion to the 
value of property, are not violated. 
Moores v. State, 91 So. 869, 207 Ala. 


[g] Time for valuation.—Where 
no provision of the constitution re- 
quires the property to be valued as 
of the day of the assessment, if prop- 
erty is valued for the purpose of as- 
sessing a tax within a reasonable time 
before the tax is assessed, no rights 
of the taxpayer are violated, and an 
assessment in February, 1914, on a 
valuation made in April, 1912, was 
not unreasonable. Town of Bow vy. 
Farrand, 92 A. 926, 77 N.H. 451. 


[h] Different times for assessing 
real and personal property.—A stat- 
ute providing for a quadrennial as- 
sessment of real estate and an annual 
assessment of personal property is 
not in violation of the constitutional 
requirement that all property shall be 
assessed at its fair cash value. Wor- 
ten v. Paducah, 93 S.W. 617, 123 Ky. 
44, 29 Ky.L. 450. 


{i] In assessing shares of stock, 
such a method of valuation should be 
adopted as will ascertain their full 
cash value and at the same time avoid 
double taxation. Chesebrough v. San 
Francisco, 96 P. 288, 153 Cal. 559. 


[ij] Tax on railroads for county 
or municipal purposes must, under 
such a provision, be assessed accord- 
ing to the value of the property ac- 
tually or constructively within the 
territorial limits of the county or 
municipality. Jessup v. Chicago, etc., 
R. Co., 13 F.Cas.No. 7,300. 


[k] Valuation.—Sealing and debas- 
ing net receipts shown by a return 
of a foreign insurance company con- 
stitutes the valuation thereof, within 
a constitutional requirement (Const. 
art 9 § 1). Hanover Fire Ins. Co. v. 
Harding, 158 N.E. 849, 327 Tl. 590 
[conforming to 47 S.Ct. 179, 272 U.S. 
494, 71 L.Ed. 372, 49 A.L.R. 713]. 


[1] Reassessment or back asSsess- 
ment.—A. statute prohibiting the back 
or reassessment of taxes once as- 
sessed, except in certain instances, 
does not violate a constitutional pro- 
vision requiring all property to be 
taxed according to its value, to be 
ascertained as the legislature shall 
direct, so that taxes shall be equal 
and uniform. Swift & Co. v. Hailey, 
219 S.W., 1039, 142 Tenn. 382. 

{[m] Equalization.—A statute pro- 
viding for equalization by the board 
of state tax commissioners, but that 
it shall not increase the aggregate 
value of the county taxes, is not in 
violation of a constitutional provi- 
sion requiring’ that all assessments 
shall be at cash value. Attorney Gen- 
eral v. Board of Sup’rs of Midland 
County, 144 N.W. 8838, 178 Mich. 513. 


56. U.S. ex rel.- Pierce v. Cargill, 
258 F. 458 [rev on other grounds 263 
F. 856, motion den 41 S.Ct. 14, and 
cert dism 41 S.Ct. 68, 254 U.S. 663, 
65 L.Ed. 464]; State v. Meek, 192 S. 
W. 202, 127 Ark. 349, L.R.A.1918F 642; 
State v. Cameron, 156 P. 537, 90 Wash. 
407. 

[a] Propriety of assessment at 
less than full value.—(1) A contention 


such rule is applied without discrimination.®® 
also the rule of taxation according to value is not 
violated by allowing the owner of property to de- 
duct from its assessed value an indebtedness which 
rests upon it,°® or in listing personal property for 
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that officers might conspire to make 
minimum assessments to defeat cred- 
itors cannot be considered in deter- 
mining whether the tax commission 
could order, for the purpose of equal- 
ization, assessments at less than full 
value, as required by Kirby Dig. § 
6974. State v.'Meek, 192 S.W. 202, 127 
Ark. 349, L:R.A.1918¥ 642. (2) The 
fact that hardship may occasionally 
result from the tax commission’s or- 
der to assess property at less than 
full value, for equalization purposes, 
is no objection, the remedy being leg- 
islative and not judicial. State v. 
Meek, supra. (3) Where a railroad 
company filed a statement concerning 
its property and its value’ with the 
state tax commission, in accordance 
with the statute so requiring, and the 
value fixed by the commission was 
less than the value as given in such 
statement, it could not be said that 
the tax commission acted arbitrarily, 
or was pursuing a scheme unlawfully, 
unjustly, and unfairly to value the 
railroad’s property, or that it will- 
fully and fraudulently disregarded 
the report, in violation of the con- 
stitution, requiring equal and uni- 
form taxation, or prohibiting over- 
valuation for taxation. Chicago & N. 
W. Ry. Co. v. Eveland, 285 F. 425 [de- 
cree vacated on ground that question 
was moot 289 F. 783]. 


[b] Determination of value.—(1) 
Property must be taxed in proportion 
to the reasonable-cash market “‘val- 
ue.” Rowland v. City of Tyler, (Tex. 
Civ.App.) 5 S.W.(2da) 756 [rev (Civ. 
App.) 297 S.W. 923]. (2) Determina- 
tion of the value of property for the 
purpose of fixing tax involves con- 
sideration of rentals, original cost, lo- 
cation, improvements, rental history, 
and sales of adjacent property. Row- 
land v. City of Tyler, supra. 


57. Railroad, ete., Cos. v. Tennes- 
see Bd. of Equalization, 85 F. 302; 
A v. Fishburn, 59 N.E. 791, 189 
TW 3678 ( 


. [a] “Actual cash value.”’—Where 
the constitution directs that all tax- 
able property shall be assessed and 
taxed on a valuation fixed at its ac- 
tual cash value, or as near such value 
as is reasonably practicable, the test 
of such value is the cash price for 
which the property would sell in the 
open market. State v. Thomas, 50 P. 
615, 16 Utah 86. 

[b] Where special statutes fix 
value to be placed on property for 
taxation, the value so fixed, and not 
the actual value, is the valuation to 
be made by the board of valuators. 
Saint John v. Board of Valuators, 43 
N.B: 369. 

58. Lively v. Missouri, K. & T. Ry. 
Co., 120 S.W. 852, 102 Tex. 545. 

[a] Thus, where the property of 
individuals in a county is assessed at 
sixty-six and two-thirds per cent of 
its real value, according to an adopted 
policy, an assessment of the intangi- 
ble assets of a railroad company at 
their full value -is in violation of a 
constitutional provision requiring all 
property to be taxed _in proportion to~ 
its value. Lively v. Missouri, etec., R. 
Co., 120 S.W. 852, 102 Tex. 545, 

59. State v. Smith, 63 N.E. 25, 214, 
64 N.E. 18, 158 Ind. 5438, 63 L.R.A. 
116; Murphy vy. Trenton, 47 N.J.Law 
79; State v. Runyon, 41 N.J.Law 98; 
Board of Equalization of Muskogee 
County v. Exchange Nat. Bank of 
Muskogee, 230 P. 728, 104 Okl. 93. 


[a] Provision for deduction must 
be uniform throughout the state and 
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taxation to deduct debits from eredits.°° But a 
statute is invalid which sets up an arbitrary and 
inflexible standard for the valuation of property, 
such as to prevent the assessing officers from exer- 
cising their judgment and knowledge upork bo 
Constitutional provisions requiring the legislature 
to provide necessary revenue by levying a tax by 
valuation, “so that every person and corporation 
shall pay a tax in proportion to the value of his, 
the value to be ascer- 
tained in such manner as the legislature shall di- 
rect,” are not self-executing,®°? but require appro- 
priate legislation to carry them into effect,°? and 
where the legislature has provided no method for 
valuing property the value of which is not readily 


her, or its property . . . 
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General. 


apparent, such property is not taxable.** 


not applicable only to certain coun- 
ties. Murphy v. Trenton, 47 N.J.Law 
79. 


60. Stumpf v. Storz, 120 N.W. 618, 
156 Mich. 228, 132 Am.S.R. 521, 23 L. 
R.A.(N.S.) 152; Hubbard v. Brush, 
55 N.E. 829, 61 OhioSt. 252 [disappr 
Columbus Exch. Bank v. Hines, 3 Ohio 
St. 1] 


61. Ala.—State  v. Birmingham 
Southern R. Co., 62 So. 77, 182 Ala. 
475, Ann.Cas.1915D 436; Railroad 
Co.’s Assessment Bd. v. Alabama 


Cent. R. Co., 59 Ala. 551. 


Mich.—Tagegart v. Sanilac County, 
38 N.W. 639, 71 Mich. 16. ; 


Miss.—Hawkins vy. Mangrum, 28 So. 
872, 78 Miss. 97. 


N.J.—Williams v. State Bd. of As- 
sessors, 18 A. 750, 51 N.J.Law 512. 


N.C.—Atlantic, ete., R. Co. v. Car- 
teret County, 75 N.C. 474. 


Ohio.—McCurdy v. Prugh, 55 N.E. 
154, 59 OhioSt, 465. 


S.C.—State v. Charleston R. Corps., 
4 S.C. 376. 


Tenn.—Reelfoot Lake Levee Dist. v. 
Dawson, 36 8S.W. 1041, 97 Tenn. 151, 34 
L.R.A, 725. 


Tex.—Slaughter v. Sundown In- 
dependent School Dist., (Civ.App.) 41 
S.W.(2d) 478; Rowland v. City of Ty- 
ler, (Civ.App.) 5 S.W.(2d) 756 [rev 
(Civ.App.) 297 S.W. 923]. 


[a] Dlustrations of rule—(1) A 
statute is unconstitutional which pro- 
vides that railroad beds shall not be 
valued at less than eight thousand 
dollars per mile (Atlantic, etc., R. Co. 
v. Carteret County, 75 N.C. 474); (2) 
or which makes as a standard for the 
valuation of railroad property the as- 
sessed value of real estate of persons 
other than railroad companies instead 
of the true value of the railroad prop- 
erty itself (Williams v. State Bd. of 
Assessors, 18 A. 750, 51 N.J.Law 512); 
(3) or which provides for the assess- 
ment of railroad property at certain 
fixed amounts based upon the length 
of the road (State vy. Charleston R. 
Corps., 4 S.C. 376). (4) Arbitrary de- 
termination of value of property by 
multiplying the amcunt of rentals by 
ten and taking sixty-five per cent of 
such sum as value renders assess- 
ment for taxes void (Const. art 8 § Lh) 
1M RETNA a Tyler, (Tex.Civ. 

POL SUVs 6 Miv. 
297 S.W. 923]. Ce ee 


62. In re Laub, 17 
aes , 177 N.W. 749, 104 
63. In re Laub, supra, 
64. In re Laub, supra. 
[a] ife insurance contr ae 
The legislature’s failure in ay Se. 


(1913) §§ 6335-6337 to 
method for ascertaining 
life insurance policies p 


provide any 
the value of 
revents their 


For later cases, 


taxation, in view of Const. art 9 § 1, 
requiring legislative action, aithough 
the legislature provides a method for 
ascertaining the value of ordinary or 
tangible property and special regula- 
tions ‘for ascertaining the value of 
other classes of property difficult to 
value. In re Laub, 177 N.W. 749, 104 
Neb. 402. 


65. Biddle v. Oaks, 59 Cal. 94; 
Rosenhouse v. Holly, 131 So. 389, 100 
Fla. 1394; McCormick v. Fitch, 14 
Minn. 252;-Ex p. Lynch, 16 S.C. 32. 


[a] Requirement of equality and 
uniformity as affected by imposition 
of penalty see supra § A 


> 66. McCormick v. Fitch, 14 Minn. 
52. 
67. Ex p. Lynch, 16 S.C. 32. 
68. See constitutional provisions. 
69. Colo.—People v. Scott, 12 P. 


608, 9 Colo. 422. 
Mo.—State v. Stephens, 48 S.W. 929, 


146 Mo. 662, 69 Am.S.R. 625; St. 
Joseph Bd. of Public Schools v. Pat- 
ten, 62 Mo. 444, 


Neb.—Dakota County v. Chicago, 
etc., R. Co., 88 N.W. 663, 63 Neb. 405. 


Nev.—State v. Storey County, 1 
Nev. 264 


S.D.—In re Limitation of Taxation, 
54 N.W. 417, 3 S.D. 456. 


Wis.—State v. Froelich, 94 N.W. 50, 
eeue 129, 99 Am.S.R. 985, 61 L.R. 


[a] Taxation for state purposes.— 
Where the constitutional provision is 
that the tax for state purposes shall 
not exceed a certain rate, any legiti- 
mate expenditure of the state, neces- 
sary to be provided for by a state 
tax, is a “state purpose,’ and the tax 
therefor is a tax for a state purpose. 
People v. Scott, 12 P. 608, 9 Colo. 422 
(rates of five and seventeen thirtieths 
mills held bad, where specified rate 
was not to exceed four mills). 


[b] Assessing omitted property.— 
Assessing and collecting taxes on 
property which had escaped taxation 
for previous years is a violation of 
the constitutional provision limiting 
the rate of taxation in any one year. 
Maguire v. Mobile County Bd. of Rev- 
enue, ete., Com’rs, 71 Ala. 401. 


[c] Shimitation of rate as affecting 
basis of assessment.—(1) A statute 
providing that taxes shall be as- 
sessed on a basis of sixty per cent of 
the real value of the taxable proper- 
ty is not invalid as in conflict with a 
constitutional provision prohibiting 
the legislature from levying in one 
year a greater rate of taxation than 
sixty-five hundredths of one per cent 
(State v. Birmingham Southern R. 
Co., 62 So. 77, 182 Ala. 475, Ann.Cas. 
1915D 436); (2) nor in conflict with a 
constitutional provision that there 


‘made for a longer 


"£§§ 89-91 


[§ 90] 4. Imposition of Penalty. <A statute im- 
posing a penalty for delinquency. in the payment of 
taxes, or for neglect or refusal to list and return 
property for assessment, does not violate the con- 
stitutional .rule of taxation according to value,®® 
but the penalty cannot be ineluded in the value of 
the property as by adding a certain percentage to 
the value of the property as returned by the as- 
sessors,®® although the contrary has been held.*? 


[§ 91] N. Limitation of Rate or Amount—l. In 
A constitutional limitation on the rate or 
amount of taxes which may be levied in any one 
year®’ has been held to render illegal and void a 
tax imposed beyond the constitutional limitation,®® 


shall be a special tax of thirty cents 
on each one hundred dollars of taxa- 
ble property for school purposes 
(State v. Birmingham Southern R. 
Co., Supra). 

[d] Special rate on intangibles.— 
(1) Where the constitution provides 
that the legislature may 1x a special 
rate for taxation of intangibles, the 
legislature cannot exceed that rate 
even though the rate on other classes 
of property is greater (Porter v. First 
Nat. Bank, 119 So. 130, 519,,96 Fila. 
740); (2) but the maximum rate 
which may be imposed is not imposed 
upon intangibles whether the legis- 
lature Shall provide for special rates 
on intangibles or not, but only if it 
provides such special rate, under 
Const. art 9 § 1, as amended in 1924 
(Porter v. First Nat. Bank, supra). 


{e] Change in rate with increase 
in property values after rate has been 
fixed.—Where the constitution pro- 
vides that the rate of taxation for 


state purposes in any year Shall never .- 


exceed three mills, that, when the 
taxable property shall amount to one 
hundred million dollars, the rate shall 
not exceed two and one half mills, and, 
when such property amounts to three 
hundred million dollars, the rate shall 
never thereafter exceed one and one 
half mills, and provides that no ap- 
propriation shall be made or expendi- 
ture authorized by the legislative as- 
sembly during any fiscal year in ex- 
cess of the total tax then provided for 
and applicable thereto, unless it shall 
levy a sufficient tax not exceeding the 
rate allowed to pay the appropriation 
or expenditure within the fiscal year, 
and that no appropriation shall be 
term than two 
years, and provides that the legisla- 
tive assembly shall meet on the first 
Monday in January of each alternate 
year, and at other times when con- 
vened by the governor, and that the 
governor may on extraordinary oc- 
casions convene the legislative as- 
sembly, the limitation is addressed to 
the legislature exclusively, and be- 
comes operative upon its action, and 
then only when it is engaged in the 
discharge of its duties in that re- 


gard at its regular sessions, and it | 


cannot be required to anticipate that 
in the interim an increase in tax- 
able property will necessitate a re- 
duction of the tax rate. State v. State 
Board of Examiners, 104 P, 1055, 40 
Mont. 59. 


[f] Collection by state as agent of 
municipality.—A statute requiring 
separate valuation of marine railroad 
terminal facilities, and payment of 
the tax to the local municipality, is 
not violative of a constitutional pro- 
vision providing for levy of an annual 
state tax sufficient to defray state 
expenses, even conceding that this 
provision limits state taxation to that 
amount, since the fund is collected by 
the state as agent of the city. State 


developments and changes in the law see Annotations, same title and section number, 


— 


§§ 91-99] 


at least in respect of the excess.7° 
has been held to be a limitation only of the power 
to provide revenue by taxation on an ad valorem 
basis;‘* and there is always an implied exception 
as to taxes levied for the purpose of paying debts 
contracted before the adoption of the constitutional 
Where, by statute, a limitation has 
been imposed on the rate of taxation except taxes 
to meet certain emergencies, any further statute 
purporting to admit of a departure from the gen- 


restriction. ‘2 


TAXATION 


The limitation 


stitution.74 


eral policy of limitation will be strictly construed.”? 


wa Donate, 158 N.W.: 317, 163. Wis. 


[g] Exercise of taxing power of 
“municipality by state after dissolving 
the corporate existence of the mu- 
nicipality is proper where the power 
of the municipality was given it by 
the constitution, and does not violate 
a constitutional limitation on the rate 
of taxation by the legislature. Hare 
v. Kennerly, 3 So. 683, 83 Ala. 608. 


{h] ‘Failure of taxpayer to object 
to assessment.-Where a taxpayer 
fails to object to an assessment, 
placed on his property as provided by 
statute, providing that the assess- 
ment shall extend for a two-year 
period, his rights under constitution- 
al provisions, providing that the tax 
levy shall not be greater than sixty- 
five hundredths per cent on the value 
of taxable property, and that taxes 
shall be assessed in exact proportion 
to the value of property, are not vio- 


lated. Mooring v. State, 91 So. 869, 
207 Ala. 34. 
{i] Support of county insane.——A 


statute making a county liable for 
the support of inmates of the State 
Home for the Feeble-Minded, where 
the persons legally responsible there- 
for are unable to pay the same, is not 
violative of a constitutional provi- 
sion prohibiting a tax in excess of 
four mills. State v. Lewis, 119 N.W. 
10375, 28) NUD? 125: 


[j] Exception as to support of 
state institutions.—Where the con- 
stitution limits the annual state tax 
levy, except for the support of state 
institutions, a tax levied for the com- 
pletion and repair of the state peni- 
tentiary building is within the excep- 
tion. State v. Laramie County, 55 P. 
451, 8 Wyo. 104. 


[k] Imposition of duty on goods 
sold at public outcry by licensed auc- 
tioneers, and which duty must be 
paid by the vendor of the goods, is 
not a tax on property, within the 
meaning of the constitutional amend- 


ment of 1874 limiting taxation. 
Wintz v. Girardey, 31 La.Ann. 381, 
388. 

70. Union Pac. R. Co. v. Howard 


County, 92 N.W. 579, 97 N.W. 280, 66 
Neb. 663. 


[a] Priority of levies.—Where the 
constitutional limit for the total state 
levy has been exceeded, the relative 
priority of both general and special 
levies is fixed by the dates when the 
acts providing for each took effect, 
giving preference, however, to levies 
to meet appropriations for the support 
of the executive, legislative, and ju- 
dicial departments. People v. State 
Ba. of Equalization, 37 P. 964, 20 
Colo. 220 


71. State v. Wetz, 168 N.W. 835, 40 
N:D. 299: 

[a] Express limitation to tax on 
ad valorem basis.—A statute impos- 
ing a tax of three per cent of the 
gross value of plaintiff company’s 
production of petroleum, etc., is not 
repugnant to a constitutional provi- 
sion declaring that. a state levy on ad 
valorem basis shall not in any year 
exeeed three and one-half mills on 
tthe dollar, as it is not a tax on an ad 
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Where there is no limitation on the power of tax- 
ation other than that of uniformity, the legislature 
may inerease the rate without violation of the con- 


[§ 92] 2. Taxation by County or Other Munici- 
pality. The rule just stated’® applies also to taxes 
levied by counties and other municipal corporations, 
and such a tax is illegal when in excess of the limit 


imposed by the constitution or statute.7® And 
valorem basis. Large Oil ‘Co. v.'| County, 125, N.H.. 274, 290° Tl... 467), 
Howard, 163 P.. 537, 63 Okl. 143; ]the general assembly does not invade 


Whitehill v. Howard, 163 P. 947, 63 
Okl. 176. 


72. U.S.—U-;S. v. Mobile, 12 F. 768, 
4 Woods 536 [aff 6 S.Ct. 398, 116 U.S. 
289, 29 L.Ed. 620]. 


Colo.—In re State Bd. of Equaliza- 
tion, 51 P. 493, 24 Colo. 446. z 


Idaho.—Gooding y. Proffitt, 83 P. 
230, 11 Idaho 380. 


Miss.—Beck v. Allen, 58 Miss. 143. 


Neb.—Baird v. Todd, 43: N.W. 1143, 
27 Neb. 782. 


N.C.—Clifton v. Wynne, 80 N.C. 
145; Cobb v. Elizabeth City Corp., 
75 N.C. 1; French v. New Hanover 
County, 74 N.C. 692; Trull v. Madi- 
son County, 72 N.C. 388. 


Wis.—Hebard v. Ashland County, 
12 N.W. 4387, 55 Wis, 145. 


[a] Interest on debt.—The con- 
stitutional provision fixing the limit 
of taxation for state expenses at four 
mills was intended thus to limit the 
raising of revenue for all state pur- 
poses, excepting payment of interest 
on the state debt. State v. Hanna, 
149 N.W..573, 28 N.D. 583. 


[b]. Fact that state debt has 
reached constitutional limit is no 
ground for resisting a particular tax 
unless the object for which the tax is 
levied or ithe law authorizing it is un- 
constitutional and _ void. State y. 
Maginnis, 26 La.Ann. 558. 


73. State v. Zangerle, 115 N.E. 
498, 95 OhioSt. 1. ? 


[a] Particular statutes construed. 
—(1) Under a statute authorizing a 
tax in excess of statutory limitations 
in emergencies, the word “‘emergency” 
means a sudden or unexpected hap- 
pening, an unforeseen occurrence or 
condition, an exigency, and specifical- 
ly a perplexing contingency or compli- 
cation of circumstances. State v. 
Zangerle,'115 N.E. 498, 95 OhioSt. 1. 
(2) A section of the statute except- 
ing from limitation the emergencies 
mentioned in another section is not a 
legislative declaration that all the 
conditions enumerated in the latter 
section are emergencies for which 
taxes may be levied in excess of the 
limitation prescribed. State v. Zan- 
gerle, supra. (3) Exemption from the 
restriction on taxation applies only 
in favor of levies to meet extraordi- 
nary conditions, such as the destruc- 
tion of, or damage to, a highway by 
freshet, landslide, or other casualty. 
State v. Zangerle, supra. (4) Neg- 
lect or inattention of public officers to 
repair highways does not constitute 
an emergency, and a levy of taxes for 
reconstruction, repair, etc., is not ex- 
empt as an emergency levy. State v. 
Zangerle, supra. 


74. People v. Board of Review of 
Cook County, 125 N.E. 274, 290 Ill. 
467. 

[a] Effect of incerease.—(1) As 


the constitutional limit of municipal 
indebtedness of five per cent of the 
value of taxable property must be 
based on the assessed value of prop- 
erty for the purposes of taxation 
(People v. Board of Review of Cook 


any constitutional right of a tax- - 
payer to have the amount of tax limit- 
ed to five per cent of the assessed 
value by increasing the proportion of 
the actual value of property, to be 
used as a basis for taxation (People v. 
Board of Review of Cook County, su- 
pra). Y 


75. See supra § 91. 
76. 'U.S.—U. S. v. Knox County, 51 
EF. 880. 


Ark.—Gaither v. W. A. Gage & Co., 
100 S.W. 80, 82 Ark. 51, 


Ill.—People v. Hoerr, 128 N.E. 572, 
294 Ill. 338; Wabash R. Co. v. People, 
(2) NEB 11275)- 213011 6225 Chicazo; 
etc.,; R. Co: v. People, 72) N.Be 1118} 
213 Ill. 497; Chicago, etce., R. Co. v. 
People, 72 N.E. 1105, 213 Ill. 458: 


Ky.—MeIntire v. Powell, 125 S.W. 
1087, 18% Ky. 477. 


La.—State v. Cage, 34 La.Ann. 506. 


Mich.—Davies v. Saginaw County, 
50 N.W. 862, 89 Mich. 295. 


Miss.—Peterson ¥. Kittredge, 3 So. 
65, 5 So. 824, 65 Miss. 33. 


Mo.—Brooks v. Schultz, 77 S.W. 861, 
178 Mo. 222; State v. Missouri Pac, 
R. Ca, 27 S.W.367, 123 Mo. 72, .26 1, 
R.A. 36; Arnold v. Hawkins, 8 S.W. 
718, 95 Mo. 569. 


N.C.—Glenn v. Board of Com’rs of 
Burham County, 159-S.B, 439, 201 N. 
C. 233; Director General of Railroads 
v. Commissioners of Bladen County, 
101 S.E. 91, 178 N.C. 449; Southern 
Ry. Co. v. Cherokee County, 97 S.E. 
758, 177 N.C. 86; Bennett v. Com- - 
missioners of Rockingham County, 92 
S.E. 603, 173 N.C. 625; State v. Cur- 
pe County, 12 S.E. 190, 107 N.C. 


W.Va.—Brannon y. Kanawha Coun- 
ie oa 11 S.E. 34, 33 W.Va. 789, 8 L.R. 


Can.—Webster v. Sherbrooke, 24 ~ 
Can.S.C. 268. 


[a] Meaning of “necessary ex- 
penses.’”’—Where taxation by counties 
and towns is limited to so much as 
may be. required for their necessary 
expenses, the word “necessary” does 
not mean “indispensable,” but should 
be construed as a grant of discretion- 
ary powers. Cotten v. Leon County, 
6 Fla. 610. 


[b] State tax paramount.—Under 
a econstitutional provision that the 
whole tax levy for the ordinary pur- 
poses of state and county govern- 
ments shall not exceed a certain rate, 
a tax levy for the state is paramount, 
and counties can only levy taxes to 
the extent that the power of taxation 
has not been exhausted by the levy 
for the state. State v. Currituck 
County, 12 S.E. 190, 107 N.C. 110. 


[ec]. Special purpose.—(1)~ Where 
the constitutional provision relating 
to limitations on taxation permits 
county commissioners to exceed the 
constitutional limitation imposed for 
a special purpose, and with the spe- 
cial approval of the general assembly, 
a tax levied under a statute empower- 
ing county commissioners to exceed 
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where the constitution limits the rate or amount 
and provides that it cannot be increased unless au- 
thorized by a vote of the people, a statute which 
attempts to authorize the collection of a larger 
With a limitation of 
this kind the courts have no power to interfere ;‘® 
and therefore mandamus will not issue to compel 
the officers of a municipal corporation to levy a 
greater tax than they are allowed by the law of 
_the state to levy, or to compel the levy of a special 
tax when they have already, in the general levy, 
exercised the taxing power of the municipality to 
the established limit,’® except in cases where the . 
tax is required to satisfy a judgment founded on 


amount is unconstitutional." 


the constitutional limitation of tax- 
ation to provide for deficiencies in 
necessary county expenses and reve- 
nues, is not levied for a special pur- 
pose within the purview of the con- 
stitution. Southern Ry. Co. v. Chero- 
kee County, 97 S.E. 758, 177 N.C. 86 
(2) Under a constitution providing 
that any political subdivision may 
levy taxes for certain purposes in ex- 
cess of limitations otherwise fixed, not 
to exceed five mills on the dollar for 
any one purpose, or twenty-five miils 
for all of such purposes, each poiiti- 
cal subdivision may levy taxes up 
to limitation imposed without re- 
gard to taxes levied in other subdivi- 
sions within the same territory, eacn 
being distinct entity for such purpose. 
Louisiana & A. Ry. Co. v. -School 
Board of Webster Parish, 103 So. 318, 
157 La. 1046. (3) Under a constitu- 
tion providing that “any political sub- 
division” may for certain purposes 
levy taxes not to exceed twenty-five 
mills on the dollar for all of such 
purposes, and may levy tax for ad- 
ditional support of public schools in 
excess of other limitations, not to ex- 
ceed eight mills on the dollar, the 
limitation of eight mills is not in- 
cluded in the limitation of twenty- 
five mills. Louisiana & A. Ry. Co. v. 
School Board of Webster Parish, su- 
(4) The term ‘assessed valua- 
within a constitutional provi- 
sion prohibiting subdivision of state 
from imposing special tax for purpose 
of meeting principal and interest due 
on bonds in excess of ‘‘ten mills on 
the dollar of assessed valuation of the 
property in such subdivisions,” is not 
the amount to be paid by taxpayers, 
but tthe listing and valuing of the 
property as a basis upon which taxes 
are to be collected. Flanigan v. Po- 
ice Jury of Jackson Parish, 82 So. 
. 122, 145 La. 613. 


[d] Taxation for highway pur- 
poses.—A constitutional provision 
which establishes the limit of taxa- 
tion on the poll and property and a 
fixed equation between them refers to 
the ordinary general taxation for 
state and county purposes, and has no 
application to a statute providing for 
the issue of bonds for taxation for 
construction and maintenance of 
roads in Person County. Wagstaff v. 
Central Highway Commission of Per- 
son County, 99 S.E. 1, 177 N.C. 354. 


77. _ Surget v. Chase, 33 La.Ann. 
833; Davies v. Saginaw County, 50 N. 
W. 862, 89 Mich. 295; In re House 
Roll 284, 48 N.W. 275, 31 Neb. 505. 


[a] Petition by a majority of the 
electors of a county cannot be made 
the equivalent of the vote of the peo- 
oT eee py one ee In 
re ouse Ro ' N.W. 2 31 
Neb. 505. ey 


78. See cases infra note 79. 


79. U.S.—Louisiana vy. Jefferson 
Police Jury, 6 S.Ct. 332, 116 U.S. 135, 
29 L.Ed. 588; Clay County v. U. So 
6 S.Ct. 199, 115 'U.S. 616, 29 Ld. 482: 


TAXATION 


limit.*? 


Louisiana v. U. S., 108 U.S. 289, 26 
L.Ed. 358; U.S. v. Macon County Ct., 
99 U.S. 582, 25 L.Ed. 331; U.S... ve 


New. Orleans, 98 U.S. 381, 25 L.Ed. ee 


225; U.S. v. Clark County Ct., 95 U. 
S. 769, 24 L.Ed. 545; Carroll County v. 
U. S., 18 Wall. 71, 21 L.Ed. 771; Holt 
County v. National L. Ins. Co., 80 F. 
686, 25 C.C.A. 469. 


Ark.—Graham v. Parham, 32 Ark. 
76. 


Mo.—Black: v. McGonigle, 15 S.W. 
615, 108 Mo. 192. 


Neb.—Chase County v. Chicago, 
etc., R. Co., 78 N.W. 502, 58 Neb. 274; 
Seeks v. Sheldon; 73 N.W. 694, 53 Neb. 


Okl.—Simmons vy. 
124, 113 Okl. 200. 


[a] But it is competent for court 
(1) where the taxing power of the 
municipality has been exhausted for 
the current year, to order that addi- 
tional levies shall be made from year 
to year until the entire indebtedness 
is discharged. Coy v. Iuyons City, 17 
Iowa 1, 85 Am.D. 539. (2) And where 
tthe estimate of municipal expenses is 
sufficient to exhaust the revenue, but 
such expenses can be reduced by 
judicious management, and a portion 
of the revenue applied to the payment 
of judgment creditors, that course 
ought to be pursued, and the court 
may, by mandamus, require that it 
shall be pursued. Deuel County v. 
Buchanan County First Nat. Bank, 86 
BF. 264, 30 C.C.A. 30. 


80. Louisiana  v. St... Martin’s 
Parish Police Jury, 111 U.S. 716, 4 S. 
Ct. 648, 28 L.Ed. 574; U. S. v. New 
Orleans, 103 U.S. 358, 26 L.Ed. 395; 
Memphis v. U.S., 97 U.S. 298, 24 L.Ed. 
920; Galena v. Amy, 5 Wall. (U.S.) 
705, 18 L.Ed. 560; Von Hoffman v. 
Quincy, 4 Wall. (U.S.) 535, 18 L.Ed. 
403; Graham v. Parham, 32 Ark. 676. 


[a] Misappropriation of prior 
levy.— Where a tax in excess of the 
constitutional limitation is levied for 
the specific purpose of paying an in- 
debtedness existing before the con- 
stitution, it cannot be declared in- 
valid merely on showing that taxes 
had previously been levied for the 
same purpose but applied ito other ob- 
qe Pope County v. Sloan, 92 Ill. 


81. McGregor v. Hogan, 112 S.E. 
471, 153 Ga. 473 [aff 44 S.Ct. 50, 263 
U.S. 234, 68 L.Ed. 282]. 


82. State v. Red River Valley Co., 
206 P. 695, 28 N.M, 94. 


83. Iowa R. Land Co. v. Soper, 39 
Iowa 112. 


84. Excise tax: 


Stuckey, 241 P. 


Inheritance tax see infra XXT, 


Property subject to see infra § 227. 


Tax_on transfer of stock see infra § 
XVIII. 


a 
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a debt incurred before the constitutional or statu- 
tory limitation became effective.*° 
itation exists, the amount to be levied for‘any pur- 
pose is a question for the legislature;*t and where 
the limitation is on taxation for state revenue, it 
does not apply to taxes imposed for county pur- 
poses.82' Where the legislature has originally pre- _ 
scribed the limit, it may legalize a levy which was 

unlawful when made because transcending that 


Where no lim- 


N 
[§ 93] O. Excise Taxes.*4 Excise taxes®® are 
generally held to be within the power of the leg- 
islature, unless specifically restrained by the con- 
stitution,** whether laid on particular commodi- 


Violation of due process of law see 
infra § 112. 


85. Defined see Internal Revenue 


[a] “Ehe term excise is of very 
general signification, meaning tribute, 
custom, tax, tallage, or assessment.” 
coe nee Bank v. Apthorp, 12 Mass. 
252, 256. : 


86. ‘U.S.—Maine v. Grand Trunk R. 
Co., 120 S.Ct. 121,, 142. UeSa Zit, 35. des 
Ed. 994. 


Ark.—Standard Oil Co vy. 
239 S.W. 753, 153 Ark. 114. 


Mass.—American Uniform Co. v. 
Commonwealth, 129 N.E. 622, 237 
Mass. 42; Portland Bank y. Apthorp, 
12 Mass. 252. 


N.Y.—People vy. Reardon, 77 N.E. 
970, 184 N.Y. 431, 112 Am.S.R. 628, 8 
L.R.A.(N.S.) 314, 6 Ann.Cas,. 515 [aff 
ne §.Ct. 188, 204 U.S. 152, 51 L.Ed. 

ite 


Ohio.—Saviers v. Smith, 128 N.E. 


Brodie, 


269, 101 OhioSt. 132. 


Tenn.—Foster, etc., Co. v. Graham, 
285 S.W. 570, 47 A.L.R. 971; Wilson v. 
State, 224 S.W. 168, 143 Tenn. 55. 


Wis.—Beals v. State, 121 N.W. 347, 
1389 Wis.. 544. 


[a] In District of Columbia the 
provision of Act Congr. May 18, 1910 ¢ 
248 «36 St. at L. 379) amending Act 
July 1, 1902 c 1352 (32 St. at L. 617), 
by imposing a wheel tax on automo- 
biles in this district, being an excise 
measure, is not inconsistent with 
Organic Act June 11, 1878 ce 180 (20 
St. at L. 102), creating the present 
form of government of the District of 
Columbia; but, even if it were in- 
consistent with that act, it would not 
for that reason be invalid, since both 
are acts of congress, and the later. 
governs. Mark v. District of Colum- 
ai 37 App.D.C. 563, 37 L.R.A.(N.S.) 


[b] Extent of taxing power.—(1) 
A constitutional provision that the 
rule in taxation shall be uniform, and 
that taxes shall be levied upon such 
property as the legislature shall di- 
rect, does not limit t@xation to prop- 
erty only, and hence the legislature 
may levy excise taxes upon priv- 
ileges, occupations, business trans- 
fers or transactions. Beals v. State; 
121 N.W. 347, 139 Wis. 544. (2) Con- 
stitutional provision, art 16 § 5, that 
the general assembly shall have pow- 
er to tax hawkers, peddlers, ferries, 
exhibitions, and privileges in such 
manner aS may be deemed proper is 
not such a limitation on the power of 
the state ‘as to prevent taxation, for 
state purposes, of the use of the pub- 
lic rods Standard Oil Co. v. Brodie, 
239 S.W.. 758, 163 Ark. 114. \ 


{c] Particular statutes held con- 
stitutional.—(1) A statute levying an 
excise tax on foreign corporations by 
providing that, for the purpose of as- 
sessing the excise on corporations 


For later cases, developments and changes in the law see Annotations, same title and section number, 


ties,*" on the privilege of pursuing particular occupa- 
tions,** or on the franchises of corporations.’® 
Corporate franchises are deemed commodities with- 
in the meaning of a constitutional provision per- 
mitting excises on goods, wares, merchandise, and 
commodities ;°° but rights and privileges exercised 


whose stock was issued without par 
value, one hundred dollars shall be 
considered paris constitutional. 
American Uniform Co. v. Common- 
wealth, 129 N.E. 622, 237 Mass. 42. 
(2) A statute imposing increased ex- 
cise taxes on foreign corporations, 
but not upon domestic corporations, 
is not unconstitutional as denying 
equal protection of law to a foreign 
corporation which had previously ac- 
quired land for automobile purposes, 
there being no proof that such land 
was not salable at a reasonable price. 
Cheney Bros. Co. v. Commonwealth 
of Massachusetts, 38 S.Ct. 295, 246 
U.S. 147, 62 L.Ed. 632 [aff in part and 
rev in part Marconi Wireless Tele- 
graph Co. of America v. Common- 
wealth, 106 N.E. 310, 218 Mass. 558]. 
(3) Under a statute imposing an ex- 
cise tax on corporations, measured in 
part by net income from Massachu- 
setts business based on percentages 
of tangible assets, wages, and gross 
receipts assignable to Massachusetts, 
there is no taking of property with- 
out due process, if net income allocat- 
ed to Massachusetts by use of the 
several percentages is not excessive, 
although subsidiary percentage, 
standing alone, impinges on property 
outside the state. Alpha Portland 
Cement Co. v. Commonwealth, 139 N. 
BE. 158, 244 Mass. 530 [rev on. other 
grounds 45 S.Ct. 477, 268 'U.S. 203, 69 
L.Ed. 916, 44 A.L.R. 1219]. (4) A 
statute reviving and. extending for a 
further period another statute levy- 
ing certain war bonus taxes in the 
nature of excises on domestic and 
foreign corporations is not in contra- 
vention of .the constitution of the 
commonwealth or of the United 
States. Eaton, Crane & Pike Co. v. 
Commonwealth, 130 N.E. 99,:237 Mass 
523. (5) The excise tax imposed on 
foreign corporations carrying on or 
doing business within the common- 
wealth, and measured in part by the 
corporate excess employed within the 
commonwealth and in part by the net 
income from the business carried on 
within the commonwealth, attempts 
ito measure the excise by property and 
net income fairly attributable to the 
‘business done within the common- 
wealth, and violates no guaranty of 
the federal constitution. Judson 
Freight Forwarding Co. vy. Common- 
wealth, 136 N.B. 375, 242 Mass. 47, 27 
A.L.R..1131. (6) A statute, as con- 
strued to cover wool owned by a man- 
ufacturing company, bought abroad 
and entered for warehousing in a 
United States bonded warehouse, does 
not infringe the federal or state con- 
stitutions, as wool is merchandise 
within the meaning of the statute im- 
posing excise on domestic corpora- 
tions based on the value of merchan- 
dise which, if owned by a natural res- 
ident, would be taxable. Farr Alpaca 
Co. v. Commonwealth, 98 N.E. 1078, 
212 Mass. 156. (7) An excise tax 
levied by the state on all domestic 
sales and use of gasoline does not 
infringe the gasoline distributors’ 
rights under the due process and 
equal protection clauses of the Four- 
teenth Amendment. .Bowman v. Con- 
tinental Oil Go., 41 S.Ct. 606, 256 U.S. 
642, 65 L.Ed. 1139. (8) An excise 
tax of two per cent on net profits of 
business done in the state the previ- 
ous year by corporations is not vio- 
lative of the Fourteenth Amendment, 
on the ground that the state had no 
longer jurisdiction of the corporation, 
for tax purposes, in case of a corpora- 
tion which had commenced to carry 


on business in the state after the, 
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portional.®* 


Statute was in effect, but had with- 
drawn from it before the end of the 
previous year on the profits of which 
the tax was laid. William A. Slater 
Pate v. Gilpatric, 117 A. 805, 97 Conn. 


87. State Tax Commission  v. 
Hughes Drug Co., 293 S.W. 944, 219 
Ky. 432. 


[a] Legislature may ‘select (1) 
particular commodities on which ex- 
cise tax shall be laid, provided it is 
uniform as to commodities and per- 
sons affected. | State Tax Commission 
v. Hughes Drug Co., 293 S.W. 944, 219 
Ky. 432. (2) ‘Commodities’ applies 
to the transfer of shares of corporate 
stock. Opinion of Justices, 85 N.E. 
545, 196 Mass. 603. ; 


Excise on commodities p'enerally 
see infra § 228. 


88. Maine v. Grand Trunk R. Co., 
12 S.Ct. 124, - 142 S..20 735 Taba: 
994; Com. v. Lancaster Sav. Bank, 
123 Mass. 493. See O’Keeffe v. Somer- 
ville, 76 N.BK. 457, 190 Mass. 110, 112 
Am.S.R. 316 (construing a statute 
which provided that every person 
selling or giving trading stamps, in 
connection with a sale of merechan- 
dise, entitling the holders to receive 
articles other than those so sold, 
should pay an excise tax for carrying 
on such business, and holding that 
the right to conduct the business in 
the manner so described was not a 
“commodity,” within the meaning of 
the constitutional provision authoriz- 
ing excise taxes on commodities). 

[a] “Privileges,” within a consti- 
tutional provision authorizing the leg- 
islature ‘“‘to tax merchants, peddlers 
and privileges,’ refers to the activi- 
ty or occupation, and not to the char- 
acter of the person or entity that pur- 
sues the occupation. Bank of Com- 
merce & Trust Co. v. Senter, 260 S.W. 
144, 149 Tenn. 569. 

[b] Tax on gross sales made by 
retail merchants and shopkeepers 
would be constitutional. In re Opin- 
ion of the Justices, (N.H.) 149 A. 321. 


89. Maine v. Grand Trunk R. Co., 
12 oS.Ct.61638/7-14270-S. .22:7,..35- bb... 


994; Kansas City, M. & B. R. Co. v. 
Stiles, 62 So. 734, 182 Ala. 138; 
State Vv. American Refrigerator 


Transit Co., 237 S.W. 78, 151 Ark. 581; 
Keystone Watch Case Co. v. Com- 
monwealth, 98 N.H. 1063, 212 Mass. 
50; Com. v. Lancaster Sav. Bank, 123 
Mass. 493; Com. v. Hamilton Mfg. 
Co., 12 Allen (Mass.) 298 [aff 6 Wall. 
(U.S.) 682, 18 L.Ed. 904]; Portland 
Bank v. Apthorp, 12 Mass. 252. 


“The designation does not always 
indicate merely an inland imposition 
or duty on the consumption of com- 
modities, but often denotes an impost 
for a license to pursue certain call- 
ings, or to deal in special commodi- 
ties, or to exercise particular fran- 
chises. It is used more frequently, 
in this country, in the latter sense 
than in any other.” Maine v. Grand 
Trunk R. Co., 12 S.Ct. 163, 142 U.S. 
ORT ay ois. Lode 904 


[a] Nature of tax.—A statute re- 
viving and extending for a further 
period an earlier act levying war 
bonus taxes, each operative for a 
year only, impeses on domestic and 
foreign corporations an excise, and 
not a property tax, in the case of 
domestic corporations imposing an 
additional special and temporary ex- 
cise on the corporate franchise, 1n 
the case of foreign corporations im- 
posing such an excise on the privi- 
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by a copartnership, association, or trust do not fall 
within the terms of such a provision.®1 
taxes must be reasonable,®? but need not be pro- 
An excise cannot be imposed upon 
mere ownership or possession or the right to own 
or possess property.°# 


Excise 


Constitutional provisions re- 


lege of conducting intra-state busi- 
ness within the commonwealth, all. 
the statutes having been enacted pur- 
suant to the constitutional power to 
impose and levy reasonable duties 
and excises, and not pursuant to the 
power to impose a tax on incomes, 
Haton, Crane & Pike Co. v. Common- 
wealth, 130 N.H. 99, 237 Mass. 523. 


[b] Gross earnings tax.—The 
tax levied on incorporated savings 
banks amounting to four per cent of 
their gross earnings, less the interest 
paid their depositors, is a franchise 
tax, computed on the basis of gross 
earnings, and not a property tax, so 
that the tax is valid, although a por- 
tion of the gross earnings consisted 
of interest derived from liberty bonds 
and other securities exempt from tax- 
ation. Security Savings & Commer- 
cial Bank v. District of Columbia, 279 
B85) bly Apps Cra3 16. 


Taxation of corporate franchises 
generally see infra § 244.. 


90. Farr Alpaca Co. v. Common-:: 
wealth, 98 N.E. 1078, 212 Mass. 156; 
S. S. White Dental Mfg. Co. v. Com- 
monwealth, 98 N.B. 1056, 212 Mass 
35, Ann.Cas.1913C 805. [aff 34 S.Ct. 
1b, 2od—Oos. 209. 98 lu HO. die Tale eon 
v. Lancaster Sav. Bank, 123 Mass. 
493; Portland Bank v. Apthorp, 12 
Mass, 252. 


91. In re Opinion of the Justices, 
165 N.E. 904, 68 A.L.R. 952, 266 Mass. 
ree Gleason v. McKay, 134 Mass. 


92. Mark wv. District of Columbia, 
37. App.D.C. 563, 37. LRLA.N-S, -440; 
American Uniform Co. v. Common- 
wealth, 129 N.E. 622, 237 Mass. 42; 
S. S. White Dental- Mfg. Co. v. Com- 
monwealth, 98 N.E. 1056, 212 Mass. 
35, Ann.Cas.1913C 805 [aff 34 S.Ct. 
15, 231 U.S. 68, 58 L.Ed. 127 (foll Old 
Dominion Co. v. Commonwealth, 129 
N.E. 613, 237 Mass. 269)]; In re Opin- 
ion of Justices, 84 N.H. 499, 195 Mass. 
607. \ 
[a] Thus property that has been 
charged with a general tax may also 
be charged with an excise, and either 
or both forms of taxation may be re- 


peated or increased within the will . 


of the legislature, subject to the limi- 
tation that such legislation must be 
reasonable. Mark v. District of Co- 
lumbia, 37 App.D.C. 563, 37 L.R.A.N.S. 
440 (Act Congr. May 18, 1910 ¢ 248, 
amending Act July 1, 1902 c 1352, 


which taxes every automobile having. 


seats for only two persons three dol- 
lars, and every automobile having 
seats for more than two persons two 
dollars for each additional seat, is 
reasonable and valid). 

[b] Excises on foreign corpora- 
tions must be reasonable and cannot 
be unjustly discriminatory, arbitrary, 
whimsical, irrational, plainly unequal, 
grossly oppressive, or contrary to 
common right. American Uniform 
Co. v. Cornmonwealth, 129 N.H. 622, 
237 Mass. 42. 

93. S. S. White Dental Mfg. Co. 
v. Commonwealth, 98 N.B. 1056, 212 
Mass. 35, Ann.Cas.1913C 805 [aff 34 
S-6t; 155.230, WS. 68) oS ae els 
In re Opinion of Justices, 84 N,.E. 499, 
195 Mass. 607. 

94.) Craig: vi HE. 'H. “Laylor, Ir, & 
Sons, 232 S.W. 395, 192 Ky. 36; In re 
Opinion of Justices, 94 N.E. 1043, 208 
Mass. 616. 

[a] hus the authority to levy an 
excise tax under the constitution, au- 
thorizing the levy of reasonable ex- 


\ 
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lating to property taxes do not 
taxes.°° 


[§ 94] P. Due Process of Law***—1, Definition. 
Notwithstanding the difficulty of giving a definition 
of “due process of law” covering all cases,°®’? it has 
been said that in connection with taxation due proc- 
ess of law is that which is due and appropriate in 
that class of cases, as demonstrated by our expe- 
rience in the enjoyment of self-government.°®*® 


[§ 95] 2. As Limitation of Power To Tax in Gen- 
The due process clause in the federal con- 
stitution contains no specific limitation upon the 


eral.°° 
right of taxation in the states,* 


cises on any produce, goods, 
wares, merchandise, and commodities 
brought into, produced, manufactured, 
or being within the commonwealth, 
does not include the right to tax mere 
ownership or possession of personal 
property of every kind; and an excise 
tax cannot be laid on money in one’s 
pocket, or on deposit in a bank, or on 
money at interest, or on credits of 
any kind, and a statute proposing 
such a tax is invalid. In re Opinion 
CE eee 94 N.H. 10438, 208 Mass: 


95. Hunt v. Callaghan, 257 P. 648, 
32 Ariz. 235. 


‘f{a] Thus gasoline and mill taxes 
are not within a constitutional provi- 
sion requiring the law imposing the 
property tax to state the tax and ob- 
ject. Hunt v. Callaghan, 257 P. 648, 
32 Ariz. 235. 


96. Due process of law: 

Generally see Constitutional Law §8§ 
956-1099. 

Assessment for public improvements 
see Constitutional Law §§ 1060- 
1068; Drains § 207; Highways § 
491; Municipal Corporations § 2818. 

Exemptions see infra § 387. 

Income tax: 

Federal see Internal Revenue § 49. 
State see infra XX. 


Inheritance or succession tax see in- 
fra XXI. 


Licenses: 
Generally see Licenses §§ 59, 60. 
Beton Vehicles see, Motor Vehicles 


Limitation on taxing power of con- 
gress see Internal Revenue § 8, 


97. -See Constitutional Law § 956. 


98. Dukich v. Blair, 3 F.(2d) 302, 
804 [appeal dism 46 S.Ct. 469, 270 U.S. 
aM 70 L.Ed. 791 (per Webster, D. 
Je 


99. Particular applications see in- 
fra §§ 101-116. 


1. Green v. Frazier, 40 S.Ct. 499, 
253 U.S. 233, 64 L.Ed. 878. 


2. German Sav., etc., Soc. v. Ram- 
ish, 69 P: 89, 70°P. 1067,,138 Gali i120, 


8. High v. Shoemaker, 22 Cal. 363; 
Peo. v. Lawrence, 41 N.Y. 137 [aff 
36 Barb. 177]; Peo. ex rel Griffin 
v. Mayor, etce., of Brooklyn, 4 N.Y. 419, 
55 Am.D. 266 [rev 9 Barb 535]; Guil- 
ford v. Cornell, 18 Barb. 615 [aff 13 
N.Y. 1438]; Astor v. New York, 37 N. 
Y.Super. 539 [rev on other grounds 39 
N.Y.Super. 120 (aff 62 N.Y. 580)]; 
Interstate Forwarding Co. v. Vine- 
yard, (Tex.Civ.App.) 3 S.W.(2d) 947. 


4. U.S.—Porto Rico Tax Appeals, 
- 16 F.(2d) 545; Insular Motor Corpo- 
ration v. Gallardo, 16 F.(2d) 545 [cert 
gr Smallwood vy. Gallardo, 47 S.Ct. 
659, 274 U.S. 732, 71 L.Ed. 1327, and 
Valdes v. Gallardo, 47 S.Ct. 659, 274 
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apply to excise 


[§§ 98-95 


are to be found in judicial opinions to the eXect 


that the Fourteenth Amendment of the federal con- 


ments. 


and statements 


U.S. 732, 71 L.Ed. 1327, and rev Small- 
wood yv. Gallardo, 48 S.Ct. 23, 275 U.S. 
56, 72 L.Ed. 152). 


Cal.—Alward v. Johnson, 281 P. 389, 
208-Cal.. 359 [aff 51 S.Ct. 273, 282 U.S. 
509, 75 L.Ed. 496, 75 A.L.R. 9]. 


Ga.—Van Duzer v. Irvin, 75 S.E. 
649, 138 Ga. 524. : 


Ill.—Carr v. City of Athens, 136 N. 
Bi 633;, 304) TS 212. 


Ind.—Smith v. Stephens, 91 N.E. 
167, 173 Ind. 5¢4, 30 L.R.A.N.S. 704. 


Iowa.—Stewart v. Polk County, 30 
Iowa 9, 1 Am.R. .238. 


Ky.—Thompson v. Commonwealth, 
94 S.W. 654, 123 Ky. 302, 29 Ky.L. 
705, 124 Am.S.R. 362 [aff 78 S.Ct. 533, 
209 U.S. 340, 52 L.Ed. 822]. 


La.—McHenry. v. Ouachita Parish 
School Board, 125 So. 841, 169 La. 646. 


Neb.—Sinclair v. City of Lincoln, 
162 N.W. 488, 101 Neb. 163, L.R.A. 
1917E 842. 


N.J.—New Jersey Cent. R. Co. v. 
State Bd. of Assessors, 67 A. 672, 75 
N.J.Law 120 [aff 69 A. 239, 75 N.J.Law 
771]; Bergen, etc., R. Co. v. State Bd. 
Si agi ia 67 A. 668, 74 N.J.Law 


N.Y.—People v. State Tax Comrs., 
67 N.H. 69, 174 N.Y. 417, 105 Am.S.R, 
674, 63 L.R.A. 884; Clinton v. Krull, 
125 App.Div. 157, 111 N.Y-S. 105; Peo- 
ple ex rel. 347 West Thirty-Sixth St. 
Corporation v.. Goldfogle, 241 N.Y.S. 
391, 137 Misc. 62 [aff 243 N.Y.S. 808 
(aff. 175 IN. E338, 256° NY e571) J. 


Pa.—Central Pennsylvania Lumber 
Co.'s, Apps” Sb Al. 204 232 (Pas rho 


S.D.—Bon Homme County Farm 
Bureau v. Board of Com’rs of Bon 
Homme County, 220 N.W. 618, 53 S.D. 
174; »Wheelon v. South Dakota Land 
Settlement Board, 181 N.W. 359, 43 
S.D..551, 14 A.LR. 1145: 


Tex.—Paris v. Brenneman, 126 S.W. 
58, 59 Tex.Civ.App. , 


W.Va.—Harvey Coal, 
Dillon, 538 S.E.. 928, 
L.R.A.N.S. 628. 


Wis.—State v. Diehl, 223 N.W. 852, 
198 Wis. 326. 


5. Kelly v. Pittsburgh, 104 U.S. 78, 
26 L.Ed. 658; Forsythe v. Hammond, 
68 EF. 774 [rev on other grounds 71 
FB’. 443, 18 C.C.A. 175 (rev 17.S.Ct. 665, 
166 U.S. 506, 41 L.Ed. 1095)]; Mc- 
Leland v. Marshall County, 203 N.W. 
1, 204 N.W. 401, 199 Iowa 12382. 


[a]. Law imposing tax on privileg- 
es and franchises is not repugnant to 
the Ohio constitution as being confis- 
catory because in isolated cases it 
may impose a hardship. Ohio Tax 
Cases, 34 S.Ct. 372, 232 U.S..576, 58 
L.Ed. 737 [aff 203 ®, 537]. 


[b] Railway franchises are not 
valueless so as to make the tax im- 
posed by Act May 31, 1911 (102 Ohio 


ete: Cota. 
59. W.Va. 605, 6 


*By WM. HOWARD BUCHANAN (8§ 94-116). 


stitution,? and similar provisions of the state con- 
stitutions,® ‘have no reference to, and constitute no 
limitation on, the taxing power of the state govern- 
It is well settled that the taking of prop- 
erty under the power of taxation properly exercised 
does not constitute a taking without due process of 
law,t however great may be the hardship or unequal 
the burden.®, Accordingly, without infringing the 
due process of law guaranty, the legislature may 
pass statutes, otherwise valid,® determining the ne- 
cessity of taxation,’ the property on which taxes 
are to be levied,® and the rate,®? or imposing taxes 


L., p 224), on gross earnings, confisca- 
tory because the earnings of the rail- 
road are not sufficient to pay more 
than other legitimate high-grade se- 
curities or may not be sufficient to pay 
operating expenses. Ohio Tax Cases, 
34. SiCt. 372,232 U2S..-576,, 58 ad. 
737 [aff 203 F. 537]. 


[ec] If municipal court is part of 
judicial system of county or state, 
then the whole county may be taxed 
for its support, notwithstanding its 
jurisdiction is only within the munici- 
pal limits. McWilliams v. Smith, 82 
S.E. 569, 142 Ga. 209. 


[d] Taxing liquor in hands of 
Wwarehouseman in pursuance ot Code 
art 81 §§ 218, 219, and §§ 220—229, pro- 
viding for a lien upon the liquor for 
which taxes have been paid by the 
warehouseman, did not amount to a 


deprivation of property without due - 


process of law contrary to the Four- 
teenth Amendment on the ground that 
the lien given, on the liquor was 
worthless because the sale thereof 
was prohibited by the Volstead Act, 
since under the act liquor may be 
sold for medicinal and scientific pur- 
poses. State Tax Commission of 
Maryland vy. Melvale Distillery Co. of 
Hoe ange County, 117 A. 894, 140 Ma. 


6. Taxing power of state generally 
see supra § 7. 

Tax on transfers of corporate stock 
see infra XVIII. 


7. Risley v. Utica, 179 F. 875; Peo- 
ple v. Lawrence, 41 N.Y._137 [aff 36 
Barb. 177]; People v. Brooklyn, 4 N.Y. 
419, 55 Am.D. 266 [rey 9 Barb. 535]. 


8 U.S.—Sanford v. Poe, 17 S.Ct. 
305, 165 U.S. 194, 41 L.Ed. 6838; Vea- 
zie Bank v. Fenno, 8 Wall. 533, 19 L. 
Ed. 482; Lane County v. Oregon, 7 
Wall. 71, 19 L.Ed. 101; McCulloch vy. 
Maryland, 4 Wheat. 316, 4 L.Ed. 579. 


Fla.—Harper v. Galloway, 51 So. 
226,58 Pla. 255, 26 L.R.A.N.S. 794, 
19 Ann.Cas, 235. 


Ga.—Henry Grady Hotel Co. v. City 
of Atlanta, 135 S.E. 68, 162 Ga. 818. 


Ill.—People v. Soldiers’ Home, etce., 
95 Tll. 564; Northwestern Univ. v. 
People, 80 Ill. 333, 22 Am.R. 187. 


Neb.—State v. Several Parcels of 
Land, 119 N.W, 21, 83 Neb..13, L.R.A. 
19168 1. 


eR Stir a v. Newark, 26 N.J.Law 


N.Y.—Peo. v. Dayton, 55 N.Y. 367; 
Peo. v. Lawrence, 41 N.Y. 137 [aff 
36 Barb. 177]; Litchfield v. Vernon, 
41 N.Y. 123; Peo. v. Brooklyn, 4 
nee 419, 55 Am.D. 266 [rev 9 Barb. 


Pa.—Pittsburgh; rete.) “RR. Cos iv. 
Com., 66 Pa, 73, 5 Am.R. 344. 


Persons and property taxable gen- 
erally see infra §§ 118—381. 


9. Meriwether v. Garrett, 102 U.S. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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on chattels real as personalty,1° on membership in 
a board of trade or stock exchange,!! on mineral 
rights owned by others than the owners of the sur- 
face,** on mortgages,!* on the mortgagor to the 
full value of the mortgaged land, without deduction 
of the mortgage debt from the valuation either of 
the land or of the owner’s personal property,’ or 
on special privileges in the nature of easements.15 


Delegation of power.'® Political subdivisions may 
be clothed by the legislature of the state with power 
of taxation for certain specified purposes, and with- 
in certain specified limits, without infringing the 
due process clause of the federal or state consti- 
tutions.17 A delegation of mere ministerial power 
to apply tax legislation is not a denial of due proc- 
ess of law,'® however difficult of application the 
law may be.t®9 _ 


[§ 96] 3. As Limitation of Exercise of Power in 
General.?° There is no doubt, however, that the 
constitutional requirement of due process of law 
applies to tax proceedings,?1 and that the taxing 


472, 26 L.Ed. 197; Weston v. Charles- 
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On interest of nonresident mortga- 
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power, although not limited,?2 must be exercised so 
as not to deprive any person of property without 
due process of law.?? The guaranty is only that the 
essentials of taxation shall be observed in the tak- 
ing of property,** all other matters depending on 
the lawmaking power of the state, and being sub- 
ject to be varied or changed as the legislative will 
of the state shall see fit to ordain.?° 


[§ 97] 4. Exceeding Power or Illegal Taxation.2¢ 
The exaction of a tax which the state is without 
power to impose is a taking of property without 
due process of law;?7 and it makes no difference 
that the law was assented to by a majority of the 
voters.? The legislature may exceed its power of 
taxation because the particular exaction imposed 
is not within the scope of that power as vested in 
it by the constitution,?® or because the statute, in 
laying a tax within the scope of that power, lays 
it in such manner or for such purpose as to violate 
some provision of the constitution.?° Illegal tax- 
ation is certainly a deprivation of property with- 


20. Due process of law as affect- 


ton, 2 Pet. (U.S.) 449, 7 L.Ed. 481; 
McCulloch v. Maryland, 4 Wheat. (U. 
S.) 316, 4 L.Ed. 579; Forsythe: v. 
Hammond, 68 F. 774 [rev on other 
grounds 71 F. 448, 18 C.C.A. 175 (rev 
tT US-Ct.-665;-166U2S8. 506.41 L.d. 
1095)]; Alderman v. Wells, 67 S.E. 
781, 85 S.C.-507, 27 L.R.A.N.S. 864, 21 
Ann.Cas. 193. : 


{a] Thus the Michigan law, estab- 
lishing the rate of taxation of shares 
of stock in a corporation at the full 
value of all the shares, and not of the 
proportionate value of the corpora- 
tion property within the state, does 
not violate the federal constitution, as 
taking property wihout due process of 
law. Welch v. Burrill, 111 N.E. 774, 
223 Mass. 87. 


[b] Railroad property may be tax- 
ed at the average rate of state and 
local taxation of other property, such 
rate to be determined by an adminis- 
trative board. Railroad Tax Cases, 
138-F. 2232 [aff 26° S:.Ct.459, 201. ‘U-S. 
245, 50 L.Ed. 744]; Chicago, etc., R. 
Co. v. State, 108 N.W. 557, 128 Wis. 
553. 


Rate generally see infra §§ 694-696. 


10. Harvey Coal, etc., Co. v. Dillon, 
53-S.H. 928, 59 W.Va. 605, 6 L.R.A. 
N.S. 628. 


11. Rogers v. Hennepin County, 
86 S.Ct. 265, 240 U.S. 184, 60 L.Ed. 
594 [aff 145 N.W. 112, 124. Minn. 539]; 
State v. McPhail, 145 N.W. 108, 124 
Minn. 398, 50 L.R.A.N.S. 255, Ann.Cas, 
1915C 538. 


Taxation of resident on membership 
in board of trade or stock exchange 


outside of state see supra § 105. ‘4 


12. Downman v. Texas, 34 S.Ct. 62, 
231 U.S. 353, 58 L.Ed. 264 [aff (Tex. 
Civ.App.) 134 S.W. 787]. 


[a] Thus the assessment for tax- 
ing purposes of mineral rights where 
they have been separately conveyed 
and are owned by persons other than 
the owners of the surface estates, 
without any corresponding deduction 
from the assessments against the sur- 
face owners, does not violate U. S. 
Const. Amendm. 14, as discriminating 
against the owners of the mineral 
rights so assessed, where it does not 
appear that mineral rights known to 
exist were consciously relieved from 
taxation if they belonged to the own- 
ers of the surface. Downman v. Tex- 
ra 34 S.Ct, 62, 231 U.S. 353, 58 L.Ed. 
264. 


18. People’ v. 
1061, 185 N.Y. 285. 


Ronner, 77 N.E. 


gee see infra § 102. 


14. Paddell v. New York, 29 S.Ct. 
139, 211 U.S. 446, 53 L.Ed. 275, 15 Ann. 
Cas. 187 [aff 80 N.E. 1114 mem, 187 
N.Y. 552 mem]; In re Rolater, 170 P. 
509, 67 Okl. 216;, In re Rolater, 170, P. 
507,.67 Okl. 215. 


15. New York v. State Tax Comrs., 
25 S.Ct. 715, 199 U.S. 53, 50 L.Ed. 85 
{aff 67 N.BE. 69, 174 N.Y. 417, 105 Am. 
S.R. 674, 68 L.R.A. 884]; New York 
v. State Tax Comrs., 25 S.Ct. 713, 199 
U.S. 48, 50 L.Ed. 79; New York v. 
State Tax Comrs., 25 S.Ct. 705, 199 
U.S. 1, 50 L.Ed. 65, 4 Ann.Cas, 381. 


Easements as subject to taxation 
see infra § 153. 


16. Delegation of power generally 
see supra §§ 11-12. 


17. Susman v. Pittsburgh Bd. of 
Education, 228 Fy. 217;. Martin: v. 
Laurens School Dist., 35 S.E. 517, 57 
Ss@s702'5; 


[a] Thus an act authorizing coun- 
ty tax without fixing maximum rate 
does not authorize tax which legisla- 
ture could not impose, nor empower 
county to violate property owners’ 
rights (Priv. Acts [1929] c 693; Tenn, 
WOnst. carts 7S 8 Kart. 2.8 (69s Wis. 
Const. Amendm. 14). Nashville, C. & 
St. L. Ry. v. Benton County, 33 S.W. 
(2d) 68, 161 Tenn. 588 [appeal dism 
Pabiiee, 349, 283 U.S. 786, 75 L.Ed. 
1 Z 


18. People ex rel. Broderick v. 
Goldfogle, 205 N.Y.S. 870, 123 Misc. 
399 [aff 211 N.Y.S. 85, 213 App.Div. 
677 (aff 152 N.E. 418, 242 N.Y. 540)]. 


[a] Where legislature provides 
that certain officers or boards shall 
assess property for taxation, it there- 
by affords the taxpayer due process 
of law. Clay County v. Brown Lum- 
ber ‘Co., 119 S.W. 251, 90 Ark. 413. 


19. People ex rel. Broderick v. 
Goldfogle, 205 N.Y.S. 870, 123 Misc. 
399 [aff 211-N.Y.S. 85, 213 App.Div. 
677 (aff 152 N.E. 418, 242 N.Y. 540)]. 


[a] Thus L. (1923) c 897, amend- 
ing Tax L. § 25, and adding §§ 25-b 
and 25-c, taxing money competing 
with national banks with certain ex- 
ceptions has been held not too vague 
to be enforced without invalid dele- 
gation of legislative power, in viola- 
tion of the due process clause of U. S. 
Const. Amendm. 14. ' People ex vel. 
Broderick v. Goldfogle, 205 N.Y.S. 
870, 123 Misc. 399 [aff 211 N.Y.S. 85, 
213 App. Div. 677 (aff 152 N.E. 418, 
242 N.Y. 540)]. 


ing: 
Collection and enforcement see infra 
§ 1290 et seq. 


Disposition of funds see infra XVI. 
Levy or asseSsment see infra § 676. 


orice and hearing see infra §§ 812— 


Penalties and forfeitures see infra 
XV. ' 


Redemption see infra XIII. 2 
Sales see infra § 1514 et seq. 


Other particular application see in- 
fra §§ 101-116. 


21. Ohio Oil Co. v. Conway, 50 S. 
Ct. 310, 281 U.S. 146, 74 L.Ed. 775 [aff 
84 F.(2d) 47]; State Tax Commission 
v. Bailey & Howard, 60 So. 913, 179 
Ala. 620; Ohlwine v. Bushnell, 32 S. 
D. 426, 143 N.W. 362. 


22. See supra § 71. 


23. Risley -v. Utica, -179 EF. (875% 
Harper v. Galloway, 51 So. 226, 58 Fla. 
255, 26 L.R.A.N.S. '794, 19 Ann-Cas: 
235; Carroll v. Wright, 63 S.E. 260, 
131 Ga. 728; People ex rel. Phillips 
v. Raynes, 120 N.Y.S. 1053, 1057, 136 
App.Div. 417. 


fa] Due process requires regulari- 
ty in processes for the assessment ° 
and collection of taxes. U.S. v. Bil- 
Lines $90 AWS bor. : 


24. Rogers v. Hennepin, 36 S.Ct. 
265, 240 U.S. 184, 60 L.Ed. 594; Straus 
v. Foxworth, 34 S.Ct. 42, 231 U.S. 
162, 58 L.HWd. 168; Maxwell v. Page, 
168 P. 492, 23 N.M. 356, 5 A.L.R. 155. 


25. Maxwell v. Page, supra. 


26. Invalid exercise of power gen- 
erally see infra § 117. 


27. Frick v. Commonwealth of 
Pennsylvania, 45 S.Ct. 603, 268 U.S. 
473, 69 L.Ed. 1058 [rev 121 A. 35, 277 
Pa. 242]; Dundee Mortg., etc., Co. v- 
Multnomah County School Dist. No. 
1, 19 F. 359; Nettleton’s App., 56 A. 
565, 76 Conn. 235; Anderson v. Hill, 
20 N.W. 549, 54 Mich. 477; People v. 
State Treasurer, 23 Mich. 499, 502. 


“To take a man’s property from 
him under pretense of taxation, for 
a purpose for which taxation is not 
admissible, is not due process of law, 
but is an unlawful confiscation.” 
People v. State Treasurer, supra. 


28. Anderson v. Hill, 20 N.W. 549, 
54 Mich. 477. 


29. Nettleton’s Appeal, 56 A. 565, 
76 Conn. 235. 
30. Nettleton’s Appeal, supra, 
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out due process of law,?? and the levying of a tax 
which discriminates against the taxpayer has been 
held a taking of property without due process of 
However, a tax will be held to violate the 
guaranty only where it proposes or clearly results 
in such flagrant and palpable inequality between 
the burden imposed and the benefit received as to 
amount to the arbitrary taking of property without 
compensation,®*® or where it attempts to raise mon- 
ey for a private use,** or for a public use by methods 
which are contrary to common right.*® 


[§ 98] 5. Determination of Question. 
mining whether a statute imposing a tax is a dep- 
rivation of the guaranty, it is to be tested by its 


law.?? 


TAXATION 


the state.?§ 


ess clause. 


In deter- 


substance, its essential and practical operation,*® 


31. J. & A. Freiberg Co. v. Daw- 
son, 274 F. 420 [aff sub nom. Dawson 
v. Kentucky Distilleries & Warehouse 
Cop 41S Ct. 272, 255 UsS. 2388) 69), L- 
Ed. 638]; Bunkie Brick Works _ Vv. 
Avoyelles Police Jury, 37 So. 970, 113 
La. 1062. 


32. Weatherly Independent School 
Dist. v. Hughes, (Tex.Civ.App.) 41 
S.W.(2d) 445. A 


Classification for purpose of taxa- 
tion see infra §§ 58-64. 


Discrimination in 
property see infra § 41. 


Equality and uniformity in taxation 
generally see supra §§ 29-69. 


33. Dane v. Jackson, 41 S.Ct. 566, 
256 U.S. 589, 65 L.Ed. 1107 [aff 129 
N.E. 606, 237 Mass. 50]; Henderson 
Bridge Co. v. City of Henderson, 19 
S.Ct. 553,173 U.S. 592, 48 L.Hd. 823; 
Clark v. City of Burlington, 143 A. 
Ge LOM NCR o Ls 


34. Mcleland v. Marshall County, 
201 N.W. 401, 203 N.W. 1, 199 Iowa 
1232; City of Chelsea v. Treasurer 
and Receiver General, 130 N.E. 397, 
237 Mass. 422. 


Taxation for private purpose as 
denial of due process of law see infra 
§ 100. 


35. City of Chelsea’ v. Treasurer 
and Receiver General, 130 N.E. 397, 
237 Mass. 422. 


fa] Thus, where a city is situat- 
ed on one bank of a river, and its lim- 
its extend to low-water mark on the 
further shore, bridge property out- 
side of low-water mark on the nearer 


valuation of 


shore is not so far beyond the reach” 


of municipal protection by the city 
authorities that it cannot receive any 
benefits whatever from the municipal 
government, so that to impose taxes 
on it for city purposes would be a 
taking of private property for public 
use without compensation, and there- 
fore inconsistent with the due process 
of law ordained by the Fourteenth 
Amendment. Henderson Bridge Co. v. 
City of Henderson, 19 S.Ct. 5538, 173 
U.S. 592, 43 L.Hd. 823. 


36. International Paper Company 
v. Massachusetts, 38 S.Ct. 294, 
246 U.S. 1385, 62 L.Ed. 624, Ann. 
Cas.1918C 617; Looney v. Crane Co., 
38 S.Ct. 85, 245 U.S.:178, 62 L.Ed. 230; 
St. Louis Southwestern Ry. Co. v. 
State of Arkansas, 35 S.Ct. 99, 2385 
U.S. 350, 59 L.Ed. 265. 


37. International Paper Co. v. Mas- 
sachusetts, 38 S.Ct. 294, 246 U.S. 135, 
62 L.Hd. 624, Ann.Cas.1918C 617; St. 
Louis Southwestern Ry. Co. v. State 
of Arkansas, 35 S.Ct. 99, 235 U.S. 350, 
59 L.Ed. 265. 


38. St. Louis Southwestern Ry. Co. 
v. State of Arkansas, supra. 


39. See Constitutional Law § 220. 


40. Henderson Bridge Co, v. Hen- 
derson, 19 S.Ct. 553, 173 U.S. 592, 614, 
43. L.Ed. 823; The Michigan Tele- 
phone Tax Cases, 185 F. 634 [aff sub 
nom. Citizens’ Telephone Co. v. Fuller, 
33. S.Ct. 833, 229 U.S.-322, 57 L.Ed. 
1206, and 33 S.Ct. 837, 229 U.S. 335, 
57 L.Ed. 1215]; State v. Lion Oil Re- 
fining Co., 284 S.W. 338, 171 Ark. 209; 
State v. Wheatley, 74 So. 427, 113 
Miss. 555; Clark v. City of Burling- 
ton, 143 A, 677, 101 Vt. 391. 


“In order to bring taxation imposed 
by a State, or under its authority 
within the scope of the Fourteenth 
Amendment of the National Constitu- 
tion, the case should be so clearly and 
palpably an illegal encroachment up- 
on private rights as to leave no doubt 
that such taxation by its necessary 
operation is really spoliation under 
the guise of exerting the power to 
tax.’”’ Henderson Bridge Co. v. Hen- 
derson, 19 S.Ct. 553, 173 U.S. 592, 614, 
43 L.Ed. 823. 


41. Glidden v. Harrington, 23 S.Ct. 
574, 189 U.S. 255, 47 L.Ed. 798 [aff 61 
ee 54, 179 Mass. 486, 94 Am.S.R. 
613]. 


yee See Constitutional Law §§ 221- 


43. U.S.—Henderson Bridge Co. v. 
Henderson, 19 S.Ct. 553, 173 U.S. 592, 
43 L.Ed. 823. 


Ky.—Eastern Kentucky Coal Lands 
Corp. v. Commonwealth, 106 S.W. 260, 
127 Ky. 667,32 Ky.L. 129, 108 S.W. 
1138, 33 Ky.L. 49. 


La.—Bunkie Brick Wks. v. Avo- 
yelles Police Jury, 37 So. 970, 113 La. 
1062. 


Mass.—Dowling v. Board of Asses- 
sors of City of, Boston, 168 N.E. 73, 
268 Mass. 480. 


Neb.—State v. Several Parcels of 
Land, 119 N.W. 21, 88 Neb. 18, L.R.A. 
19166 1. 


N.Y.—People v. Feitner, 105 N.Y.S. 
998, 120 App.Div. 838 [rev on other 
grounds 83 N.E. 592, 191 N.Y. 88]. 


Tenn.—Hadley v. Hadley, 87 S.W. 
250, 114 Tenn. 156. 


44. Classification for purpose of 
taxation generally see infra §§ 58-64. 


45. U.S.—Hope Natural Gas Co. v. 
Hall, 47) S.Ct. 639;.274 UsSi 284472  t 
Ed. 1049 [aff 1385 S.H. 582, 102 W.Va. 
272]; Sinclair Refining Co: vy. Day, 
11 F.(2d) 664; Michigan R. Tax Cas- 
es, 188 KF, 223 [aff 26 S.Ct. 459, 201 
U.S. 245, 50 L.Ed. 744]. 


Fla.—State v. City of Miami, 137 
So. 261. 


Ill.—People v. City of St. ‘Louis, 
130 N.E. 366, 297 Ill. 199. ‘ 


Ind.—Smith v. Stephens, 91 N.B 
167, 173 Ind. 564, 30 L.R.A.N.S. 704. 


Mont.—Montana Nat, Bank of Bil- 


’ [§§ 97-99 


rather than its form or local characterization.*’ 
The controlling test is to be found in the operation 
and effect of the law as applied and enforced by 
In accordance with the general rule,*® 
a statute imposing a tax or regulating taxation*® 
and proceedings thereunder‘! will be construed, 
wherever possible, so as not to violate the due proc- 
Every presumption is indulged, as in 
other cases,*? in favor of the validity of the act.** 


[§ 99] 6. Classification and Apportionment.‘ 
Reasonable classification for purposes of taxation 
and the imposition of different rates on different 
classes is not a denial of due process of law.*® 
Thus banks,#® express companies,*’ life insurance 


lings v. Yellowstone County, 252 P. 
876, 78 Mont. 62 [rev 267 P. 304, 82 
Mont. 380]. 


N.J.—New Jersey Cent. R. Co. v. 
State Assessors, 67 A. 672, 75 N.J.Law 
120 [mod 69 A. 239, 75 N.J.Law 771]; 


Bergen, etc., R. Co. v. State Assessors, - 


67 A. 668, 74 N.J.Law 742 (tax on 
railroad and canal property). 


N.Y.—Peo. v. Ronner, 97 N.Y.S. 
550, 110 App.Div. 816 [aff 77 N.E. 
£064; 185° NeY. +285). 


N.C.—Great Atlantic & Pacific Tea 
Co. v. Maxwell, 154 S.E. 838, 199 N.C. 
433 [aff 52 S.Ct. 26]. 


[a] “Bven where there is a dif- 
ferent classification or method in the 
levying of taxes, so long as no person 
or class is denied the same protection 
of the laws afforded other persons in 
the same class or in like circumstanc- 
es, Such classification is not held to 
be in violation of the Fourteenth 


Amendment as to due process of law 


or the equal protection of the laws.” 
People v. City of St. Louis, 130 N.E. 
366, 368, 297 Ill. 199. 


[b] If there is no discrimination 
between properties of same class, the 
constitutional guaranty is not violat- 
ed. Magnolia Bank v. Pike County, 
72 So. 697, 111 Miss. 857. 


[c] Mortgage tax law is not inval- 
id because the tax is imposed only on 
mortgages recorded after a certain 
date, the tax being uniform with re- 
spect to all such mortgages. People 


v. Ronner, 97-N.Y.S. 550, 110 App.Div. . 


816 [aff 77 N.E. 1061, 185 N.Y. 285]. 


46. Magnolia Bank v. Pike County, 
72 So. 697, 111 Miss. 857; People v. 
Feitner, 83 N.E. 592, 191 N.Y. 88. 


[a] Assessment at full value.— 
The assessment of stock and other 
property, exclusive of real estate, of 
a bank at its full value is not a dep- 
rivation of property without due 
process of law. Magnolia Bank v. 


na County, 72 So. 697, 111 Miss. 
47. U. S. Express Co. v. Minne- 


sota, 32 S.Ct. 211, 223 U.S. 335, 56 L. 
Eid. 459 [aff 131 N.W. 489, 114 Minn. 
346, 37 L.R.A.N.S. 1127]. 


[a]. Thus Rev. L. (1905) §§ 1013=— 
1019, levying a tax on property of an 
express company, based on its gross 
earnings within the state, including 
receipts from the sale of money or- 
ders in the state, is not violative of 
the United States constitution or the 
state constitution, guaranteeing due 
process of law, as embracing a clas- 
sification unreasonable and arbitrary, 
in that receipts from similar business 
carried on by others than express 
companies are not taxed. State v. 
United States Express Co., 131 N.W. 
489, 114 Minn. 346, 37 L.R.A.N.S. 1127 
pees S.Ct. 211, 223 U.S. 335, 56 L.Ed. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 99-100] 


companies,** Joan and investment companies,‘ op- 
erators of tank ecars,°® railroads,®! sleeping and 
parlor car companies,” and telegraph companies,®? 
may be separately classified for the purpose of tax- 
ation. Due process requires, however, that state 
taxation shall not be wholly arbitrary, but shall be 
according to some rule of apportionment, so as to 
secure uniformity among those subject to the par- 
ticular tax.°4 Statutes have been held void for 
arbitrary discrimination, which have imposed on 
railroads enjoying certain contract privileges taxes 
not imposed on other railroads.** 


[§ 100] 7. Purpose of Tax. Since the taxing 
power must be exercised for a public purpose,°* 
failure to comply with this requisite has been held 
a violation of the guaranty of due process of law. 


Among uses which have been held public®*® and 


therefore not objectionable as depriving the tax- 


TAXATION 


[61 C.J.] 159 


payer of property without due process of law are 
agricultural extension work,®® campus extension to 
induce the location of a state university,®° loan of 
money to settlers on state lands,*! or to world war 

veterans,®? construction and maintenance of pub- — 
lie roads and highways,°®* construction of a commu- 
nity building for town meetings, lectures, concerts, 
and. other general educational purposes,** establish- 
ment of a bank to be operated by the state under 
the control of an industrial commission,*®® estab- 
lishment of a hospital for specified cities and towns 
of a county,®® establishment of a municipal wood 
yard,°* or a coal and wood yard,** manufacture of 
cement by the state,®°° marketing farm products 
and establishment of a warehouse, elevator, and 
flour mill system operated by the‘state,?° operation 
of a street railway for the public benefit,’! opera- 
tion of the business of selling gasoline and lubri- 
cating oil,‘ payment of bonds for a sea wall and 


“148 Ga. 368; 


48. 
Com., 
L.Ed. 
288]. 


49. 
P. 33, 


HKquitable L. Assur. Soc. v. 
SDS Ct. 829% $238 OS) 143, 259 
H289 ccf afe * SO VAG 87) 2894P a. 


‘First Nat. Bank v. Moon, 170 
102 Kan. 334, L.R.A.1918C 986. 


50:>"Union . Tank: -Car7Co..-V.- Day; 
101 So. 581, 156 La. 1071. 


[a]. Thus Act (1921) No. 109 (Ex- 
tra. Sess.) §§ 1, 5, enacted pursuant 
to Const. (1921) art 10 § 16, levying a 
tax for state purposes only on rolling 
stock of nondomiciled owners used 
in the state in lieu of local taxes as- 
sessable, under art 10 § 6, by local au- 
thorities on other rolling stock, is 
not discriminatory or violative of U. 
S. Const. Amendm. 14. Union Tank 
Car Co. v. Day, 101 So. 581, 156 La. 
OTIS 


51. Ohio River, etc., R. Co. v. Dit- 
tey, 34 S.Ct. 372, 232 U.S. 576, 58 L.Ed. 
737 [aff 203 F. 537]; State v. Galves- 
ton, ete.) Re Co., “97 (SW. 71, 100° Tex. 
153 [rev (Civ.App.) 93 S.W. 464, and 
rev on other grounds 28 S.Ct. 638, 210 
U.S. 22-7,052) b. bd. 1L038ky: 

52. 
2, 235 U.S. 23, 59 L.Ed. 105. 

53. State v. Western Union Tel. 
Co., 124 N.W. 380, 126 N.W. 403, 111 
Minn. 21. 

54 U.S—Raymond v. Chicago Hd- 
ison Co., 28 S.Ct. 14, 207 U.S. 42, 52 
L.Ed. 90; Raymond v. Chicago Union 
Tract. Co., 28 S.Ct. 7, 207 U.S. 20, 52 
L.Ed. 78, 12-Ann:.Cas. 757 [aff 114 F. 
557]; Royal Mineral Ass’n v. Lord, 
13 F.(2d) 227 [aff 46 S.Ct. 627, 271 
U.S. 577, 70 L.Hd. 1093]. 

Fla.—Hardee v. Brown, 47 So. 834, 
56 Fla. 377. 


Ga.—Vestel v. Edwards, 85 8.H. 187, 
Brown v. Southern R. 


Co., 54 S.H. 729, 125 Ga. 772. 


Idaho.—State v. Crosson, 190 P. 922, 
33 Idaho 140. 

Yil.—O’Kane v. Treat, 25 ill. 557. 

Miss.—Gulf, etc., R. Co. v. Adams, 
45 So. 91, 90 Miss. 559. 3 

Mo.—Boonville Nat. Bank v. 
Schlotzhauer, 298 S.W. 732, 317 Mo. 
1298. 

N.J.—Tide Water Co. v. Coster, 18 
N.J.Eq. 518, 90 Am.D. 634. 

N.Y.—People v. Brooklyn, 4 N.Y. 
419, 55 Am.D. 266 [rev 9 Barb. 535]. 

N.D.—Malin v. Lamoure County, 
145 N.W. 582, 27 N.D. 140, 50 L.R.A. 
N.S. 997, Ann.Cas.1916E 207. 

Utah.—Cache County v. Jensen, 61 
P. 303, 21 Utah 207. 

Va.—Lehigh Portland Cement Co. 
vy. Commonwealth, 135 S.E. 669, 146 
Va. 146. 


Pullman Co. v. Knott, 35 S.Ct. 


Wash.-—In re Orcas St., 151 P. 506, 
87 Wash. 218. 


“Persons and property may be clas- 
sified for taxation, but such classifi- 
cation may not be arbitrary, unrea- 
sonable, or capricious.’”’ People ex 
rel. Phillips v. -Raynes, 120 N.Y.S. 
1053, 1057, 136 App.Div. 417. 

[a] Thus (1) Comp. St.- § 23880 
subs 3, and §§ 2439, 2440, imposing 
on those engaged in ‘transporting 
freight and passengers for hire, by 
automobiles and motor trucks burden- 
some taxes and regulations, and ex- 
empting others engaged in the same 
business, with no reason for the clas- 
sification, conflicts with Const. art. 1 § 
13, providing for due process of law. 
State v. Crosson, 190 P. 922, 33 Idaho 
140. (2) An assessment of bank 
shares at ninety per cent of cash val- 
ue, where other property was assess- 
ed at seventy-five per cent of cash 
value, has been held unconstitutional 
as denial of due process. Boonville 
Nat. Bank v. Schlotzhauer, 298 S.W. 
732, 317 Mo. 1298. 


55. Gulf, etc., R. Co. v. Adams, 45 
So. 91, 90 Miss. 559. 


56. See supra §§ 18, 19. 


57. U.S.—Green v. Frazier, 40 S.Ct. 
499, 253 U.S. 233, 64 L.Ed. 878; Fall- 
brook Irr. Dist, v. Bradley, 17 S.Ct. 
56, 164° US 155, 416. bid: “3695 U.S: 
vy. Billings, 190 F. 359 [mod on other 
grounds 34 SiCt. 421, 232 U.S. 261, 
58 L.Ed. 596]; Larabee v. Dolley, 175 
F. 365 [rev on other grounds 179 F. 
461, 102 C.C.A. 607, and aff 31 S.Ct. 
189, 219 U.S, 121, 55. L.Ed. 123]. 


Conn.—Montgomery v. Town 
Branford, 147. A. 9, 109 Conn. 388. 


Ill.— Chicago Motor Club v. Kin- 
ney, 160 N.E. 168, 329 Ill. 120; Rob- 
bins v. Kadyk, 1438 N.H. 863, 312 I1l. 
290. 

Iowa.—-Hanson vy. Vernon, 27 Iowa 
28, 1 Am.R. 215. 

N.Y.—Matter of Tuthill, 57 N.E. 
303.-163 N.Y. 133,\)79.Am.D. 574,' 49 
L.R.A. 781 [aff 55 N.Y.S. 657, 36 App. 
Div. 492]. 

N.C.—Hinton v. Lacy, 137 S.E. 669, 
193 N.C. 496. 

Wash.—State v. Clausen, 188 P. 538, 
110 Wash. 525, 14 A.L.R. 1133. 

58. Furnishing free school books 
see Schools and School Districts § 
1078. ; 

Municipal aid to railroads and oth- 
ers see Constitutional Law § 1045. 

Workmen’s Compensation Acts § 
18. 

59. Bon Homme County Farm 


Bureau v. Board of Com’rs of Bon 
Homme County, 220 N.W. 618, 53 S.D. 


of 


174. 


60. Sinclair v. City of Lincoln, 162 
RA 488, 101 Neb. 163, L.R.A.1917E 


61. Wheelon v. South Dakota Land 
Settlement Board, 181 N.W. 359, 43 
S.D. 551, 14 A.L.R. 1145. 


62. Hinton vy. Lac 137 S.E. 6 
193 N.C. 496. my a 


63. McLeland vy. Marshall County, 
Cet ag 401, 203 N.W. 1, 199 Iowa 


64. Robbins vy. Kadyk, 143 N.E. > 
312 Ill. 290. f et 


65. Green vy. Frazier, 40 S.Ct. 499, 
253 U.S. 233, 64 L.Ed. 878 [aff 176 N. 
WwW. 11, 44 N.D. 395]. 


66. Essex County v. City of New- 
buryport, 150 N.E. 234, 254 Mass. 232. 


_la] Thus a statute imposing on 
cities part of burden of maintaining 
a hospital district has been held not 
unconstitutional, as violative of due 
process clause (St. [1924] ¢ 443; U.S. 
Const. Amendm. 14). Essex County 
v. City of Newburyport, 150 N.E. 234, 
254 Mass. - 232. 


67. Jones v. City of. Portland, 38 
S.Ct. 112, 245 U.S. 217, 62 L.Ed. 252,. 
L.R.A.1918C 765, Ann.Cas.1918E 660 
[aff 93 A. 41, 113 Me. 123]; Laughlin 
v. Portland, 90 A. 318, 111 Me, 486, 
51 L.R.A.N.S. 1143. 


68. Central Lumber Co. y. City of _. 
Waseca, 188 N.W. 275, 152 Minn. 201. 


69. Eakin v. South Dakota State 
cup yeah somone 183 N.W. 651, 44 


[a] Thus the manufacture of ce- 
ment by the state has been held the 
carrying out of a public purpose in 
view of the facts shown and facts 
judicially noticed as to the use of 
cement, its shortage, etc., and hence 
L. (1919) c 324, authorizing the crea- 
tion of a state cement commission and 
the issuance of bonds for the estab- 
lishment of plants for the manufac- 
ture of cement, does not deprive tax- 
payers of their property without due 
process of law. Eakin y. South Da- 
kota State Cement Commission, 183 
N.W. 651, 44 S.D. 268. 


70. Green vy. Frazier, 40 S.Ct. 499, 
253 U.S. 233, 64 L.Ed. 878. 
71. City of Boston v. Jackson, 43 


S.Ct. 129, 260 U.S.309, 67 Lend. 274 
[aff 130 N.E. 390, 237 Mass. 403]. 


72. Standard Oil Co. v. City of Lin- 
coln, 207 N.W. 172, 208 N.W. 962, 114 
Neb. 248 [aff 48 S.Ct. 155, 275. U.S. 
504, 72 L.Hd. 395]. 


{a] Thus a city’s use of public 
money to conduct business of selling 
gasoline and lubricating oil does not 
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to drain and fill in marshy lake bottom lands,’* 
providing homes for residents of the state and 
the operation of a home building association,‘* ree- 
lamation revolving fund,’® and water supply, fur- 
nished under a contract between a city and a pri- 
vate company, for the extinguishment of fires.‘® 


Uses which have been held private and therefore 
objectionable as depriving the taxpayer of property 
without due process of law are assistance to indi- 
viduals or corporations to establish or carry on 
manufacturing of various kinds,‘* loans to private 
individuals for their own profit,** and support of a 
school not under the control of the town author- 
ities.7° 

[§ 101] 8. Property within or without Territorial 
Jurisdiction®°—a, In General. The taxation of 
property having its actual situs within the state 
is not without due process of law,*! but a state vio- 
lates the guaranty of due process of law by taxing 


property located or having its sole permanent situs ~ 


outside the state,®? although it has been held that 
the use of property within the state may be consid- 
ered in connection with the use of other property 
without the state in estimating the value of the 


deprive taxpayer of property for 


TAXATION 


30 F.(2d) 600, 65 A.L.R. 1354 [aff 28 


[§§ 100-103 


property subject to taxation;8* and the limitation 


does not apply even to tangible personal property 
without the state of the taxpayer’s domicile if the 
property has no tangible situs anywhere.** 


Distilled spirits in government warehouses within 
the state are property within the jurisdiction of 
the state, and a statute imposing a tax thereon is 
not a taking of property without due process of 
law.*° 


Intangible property. To tax intangible property, 
located without the state of the owner’s domicile~ 
is not in violation of the due process clause of the 
federal constitution,®® even though the property is 
‘also taxable in another state by reason of having 
acquired a business situs there.** 


[§ 102] b. Equitable Interest of Mortgagee.*S A 
state may provide that the equitable interest of the 
mortgagee in land may be taxed to the owner of 
such interest; whether resident or nonresident, in 
the state where the land is situated, without con- 
travening the due process clause of the federal con- 
stitution.*® 


[§ 103] ¢. Credits®°—(1) In General. A debt 


was properly ascertained by conSider- 


private purpose contrary to due proc- 
ess clause (U. S. Const. Amendm. 14). 
Standard Oil Co. v. City of Lincoln, 
207 N.W. 172, 208 N.W. 962, 114 Neb. 
243 hatte 48 S.Ct. 155, 275 U.S: 504, 
Shriya pa Xe Faas a fe 


73. Dalche v. Board of Com’rs of 
Orleans Levee Board, 49 F.(2d) 374. 


' 74 Green v. Frazier, 40 S.Ct. 499, 
253 U.S. 233, 64 L.Hd. 878. 


75. State v. Clausen, 188 P. 538, 
110 Wash. 525, 14 A.L.R. 1133. 


76... Risley v.. Utica, 179, BF. 875. 
77. Allen v. Jay, 60 Me. 124, 11 
Am.R. 185; In re Op. of Justices, 58 


Me. 591; Weismer v. Douglas, 64 N.Y. 
91, 21 Am.R. 586. 


78. Allen v. Jay, 
Am.R. 185. 


ks Jenkins v. Andover, 103 Mass. 


80. Territorial limitations general- 
ly see supra §§ 16, 17. 


81. Sandford vy. Poe, 17 S.Ct. 305, 
165 U.S. 194, 41 L.Ed. 683. 


82. U.S.—Farmers’ Loan & Trust 
Co. v. State of Minnesota, 50 S.Ct. 98, 
280 U.S. 204, 74 L.Ed. 371, 65 -A.L.R. 
1000 [rev sub nom. In re Taylor’s Es- 
tate, 221 N.W. 64, 175 Minn. 310 (foll 
222 N.W. 528, 176 Minn. 634), vacat- 
ing op 219 N.W. 153, 175 Minn. 310, 
and appeal dism 49 S.Ct. 344, 279 U. 
S. 820, 73 L.Ed. 975]; Safe Deposit 
and Trust Co. v. Virginia, 50 S.Ct. 59, 
280 U.S. 88, 74 L.Ed. 180; Alpha Ce- 
ment Co. v. Massachusetts, 45 S.Ct. 
481, 268 U.S. 208, 69 L.Ed. 916, 44 A. 
L.R. 1219; Air-Wey Electric Appli- 
ance Corp. v. Day, 45 S.Ct. 12, 266 U.S. 
71, 69 L.Ed. 169; International Paper 


60 Me. 124, 11 


Co. v. Massachusetts, 38 S.Ct. 294, 246° 


U.S. 135, 62 L.Ed. 624, Ann.Cas.1918¢C 
617; Metropolitan L. Ins. Co. v. New 
Orleans, 27 S.Ct. 499, 205 U.S. 395, 
51 L.Ed. 853; Union Refrigerator 
Transit Co. v. Kentucky, 26 S.Ct. 36, 
199 U.S. 194, 50 L.Wd. 150; Delaware, 
L. & W. R. Co. v. Pennsylvania, 25 
S.Ct. 669, 198 U.S. 341, 49 L.Ed. 1077; 
Corry ow. Baltimore, 25 7'S.Ct, 297, 
197 U.S. 466, 49 L.Ed. 556 [aff 53 A. 
942, 96 Md. 310, 108 Am.S.R. 364]; 
Louisville & Jeffersonville Ferry Co. 
v. Kentucky, 23 S.Ct: 463, 188 U.S, 
385, 47 L.Ed. 513; Moore v. Mitchell, 


F.(2d) 997,.and aff 50S.Ct. 175, 281 
UeSH 18, 745 Eid: 67S isect ylerv- Dane 
County, Wis., 289 F. 843 [error dism 
45 2SeCty £05) 266. US. (637,,.69 rd: 
481]. : 


Ark.—State v. Lion Oil Refining Co., 
284 S.W. 33, 171 Ark. 209. 


Idaho.—Utah Mortgage Loan Cor- 
poration v. Gillis, 290 P. 714, 49 Idaho 
676 [foll Union Central Life Ins. Co. 
vy: Gillis,: 290 .P. .717,, 49 -Idaho 686, 
Chicago Live Stock Loan Co. v. Ada 
County, 290 P. 717, 49 Idaho 684, and 
Spokane & Hastern Trust Co. vy. Gillis, 
290 P. 717, 49 Idaho 685]. 


Ky.—Bingham’s Adm’r v. Common- 
wealth, 251 S.W. 936, 199 Ky. 402. 


N.Y.—In re Morgan’s Estate, 159 
N.Y.S. 105, 95 Mise. 451 [aff 162 N. 
Y.S. 1132, 176 App.Div. 909]. 


N.C.—Rhode Island Hospital Trust 
Co. v. Doughton, 121 S.BE. 741, 187 N.C. 
263 [rev 46 S.Ct. 256, 270 U.S. 69, 70 
L.Ed. 475, 48 A.L.R. 1374). 


Pa.—In re Hogeg’s Estate, 130 A. 
240, 284 Pa. 1. 
S.C.—New York Life Ins. Co. v. 


Bradley, 65 S.E. 4838, 83 S.C. 418. 


__ Utah.—Badger v. Crockett, 259 P. 
921, 70 Utah 265. 
Vt.—State v. International Paper 


aa 120 A. 900, 96 Vt. 506, 32 A.L.R. 


Wis.—State v. Dammann, 224 N.W. 
139, 198 Wis. 265. 


fa] Fourteenth Amendment of fed- 
eral constitution (1) inhibits. such 
taxation. Provident Say. Life Assur. 
Soc. v. Kentucky, 36 S.Ct. 34, 239 U: 
S. 103, 60 L.Ed, 167 [rev 169 S.W. 551, 
160 Ky. 16]. (2) Limitation imposed 
is merely that a state may not tax a 
resident for property which has ac- 
quired a permanent situs beyond its 
boundaries. Cream of Wheat Co. v. 
Grand Forks County, N. D., 40 S.Ct. 
558, 253 U.S. 325, 64 L.Ed. 931 [aft 
170 N.W. 868, 41 N.D. 380]. 


83. Blackstone Mfg. Co. v. Black- 
stone, 97 N.E. 58, 211 Mass. 14 (water 
power privileges). 


{a] Thus, where part of the privi- 
lege of a water power mill was in one 
state and part in an adjoining state, 
the value of the land within the state 


ing not only its extrinsic value, but 
its value in cgnnection with property 
in the adioining state, and so a valu- 
ation of thé property in the adjoining 
state to determine the actual value of 
the property within the state is not 
objectionable, as being contrary to U. 
S. Const. Amendm. 14, prohibiting the 
deprivation of property without due 
process of law. Blackstone Mfg. Co. 
v. Town of Blackstone, 97 N.E. 58, 211 
Mass. 14. ; 


84 Cream of Wheat Co. v. Grand 
Forks County, N. D., 40 S.Ct. 558, 253 
U.S. 325, 64 Lied. 931 [aff 170 N.W. 
863, 41 N.D. 330]; Southern Pac. Co. 
vi Kentucky. 32'S. Ct. 13, 1222 U.S. 63, 
56 L.Ed. 96 [aff 120 S.W. 811, 134 Ky. 
417, 20 Ann.Cas. 965, and dist Union 
Refrigerator Transit Co. vy. Kentucky, 
26 S.Ct. 36, 199 U.S. 195, 50 L.Ed: -150, 
4 Ann.Cas. 493]. 


85. Thompson vy. Com., 94 S.W. 
654, 123 Ky. 302, 29 Ky.L. 705, 124 Am. 
S.R. 362 [aff 28 S.Ct. 5338, 209 U.S. 340, 
52 L.Ed. 822]. - 


86. Baker v. Druesedow, 44 S.Ct. 
40, 263 U.S. 137, 68 L.Hid. 212 [aff (Tex. 
Commn.App.) 229 S.W. 493 ([Tex.Civ. 
App.) 197 -Siw. 1043) )5) Cream of 
Wheat Co. vy. Grand Forks County, N. 
D., 40 S.Ct..558, 253°U.S. 325, 64° L. md. 
931 [aff 170 N.W. 8638, 41 N.D. 330]; 
Lockwood y. Blodgett, 138 A. 520, 106 
Conn. 525; Welch v. City of Boston, 
109 N.BH..174, 221 Mass. 155, Ann.Cas., 
1917D 946. , 


[a] Intangible property of rail- 
road.— Baker v. Druesedow, 44 S.Ct. 
40, 263 U.S. 187, 68 L.Md. 212 [aff (Tex. 
Commn.App.) 229 S.W. 493 ({Tex.Civ. 
App.] 197 S.W. 1043)]. 


87. Cream of Wheat Co. v. Grand 
Forks County, N. D., 40 S.Ct. 558, 253 
U.S. 325, 64 L.Hd, 931 [aff 170 N.W. 
868, 41 N,D. 330]. 


Double taxation generally see supra 
§$§ 69-86. 


88. Taxation of mortgage credit 
see infra § 102. 


89. Savings, etc, Soc. v. Multno- 
mah County, 18 S.Ct. 392, 169 U.S. 
421, 42 L.Ed. 803 [aff 60 F. 31]; Kirt- 
Lape Hotchkiss, 100 U.S, 491, 25 L. 


90. Taxation of equitable interest 
of mortgagee see supra § 102. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 103-106] 


being regarded as situated at the domicile of the 
creditor for the purpose of taxation,®! the taxation 
of such debt at the domicile of the creditor does 
not deprive the taxpayer of property without due 
process of law.°? Where the credit is reduced to 
the concrete form of promissory notes, a taxation 
of the credit is not a denial of due process of law 
because the notes are temporarily removed from 
the state.°* But the mere presence of instruments 
of credit, such as notes and mortgages, within a 
state, does not give such state the right to tax them 
where neither the debtor nor the creditor is domi- 
ciled in the state.°* Unless clearly authorized by 
statute, a tax on mortgage credits belonging to a 
foreign corporation has been held to be a violation 
of ee due process clause of the federal constitu- 
tion. 


Credits arising out of business done in state. A 
tax on eredits due a nonresident upon accounts 
arising out of business done in the state has been 
held not to deprive the creditor of. property with- 
out due process of law,®® and this rule has been held 
to apply to a tax on premiums due a foreign insur- 
ance company on open account;®* and the rule is 
not affected by the fact that such premiums are 
charged to the company’s local agents instead of 
to the policy holders,®*® or are not evidenced by writ- 
ten instruments.®® 


[§ 104] (2) Held by Resident Agent.1 The due 
process clause of the federal constitution does not 
affect the right of the state to tax property in the 
shape of credits belonging to a nonresident where 
the same are evidenced by notes or obligations held 


91. See infra § 212. 


$2. Farmers’ Loan & Trust Co. v. 
State of Minnesota, 50 S.Ct. 98, 280 
U.S. 204, 74 L.Ed. 371, 65 A.L.R. 1000 


La. 
97. 


TAXATION 


aot hime lagene 103 So. 


Orient Ins. Co. 


Assessors for Parish of Orleans, 31 4. 
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within the state by a resident agent.? 


[§ 105] d. Membership in Stock lExchange.® 
Taxation in one state of a membership held by a 
resident in a stock exchange in another state does 
not deny due process of law,* even though the mem- 
bership privileges exercisable in the latter state 
enable that state to tax them locally.® 


[§ 106] e. Property in Hands of Trustee or 
Guardian. Where intangibles, such as stocks and 
bonds, are in the hands of the holder of the legal 
title with definite taxable situs at his residence, 
which situs is not subject to change by the equita- 
ble owner, a tax on such intangibles at the domicile 
of the equitable owner is a denial of due process of 
law.® It has been held, however, that the state may 
fix the situs of intangible property owned by a res- 
ident of the state, although managed and controlled 
by a trustee in another state, where the property 
is not taxed in such other state,’ and, it is immate- 
rial whether the control was intrusted to the non- 
resident by the present owner or by a previous owner 
from whom the beneficial title was obtained.’ It 
has also been held that the assessment of a trust 
fund, in the hands of a nonresident trustee, after 
the donor’s death, is not violative of due process 
of law, as requiring resident beneficiaries not yet 
entitled to possession to pay tax on property to 
which they are strangers.® A law which requires 
property in the hands of a nonresident guardian of 
a nonresident ward, which property is outside of 
the state, to be taxed in the county within the state 
where the guardian was appointed, unless elsewhere 
taxed, is not unconstitutional as taking property 


337, 158 3. Taxation of membership in 


i exchange generally see infra § 


v. Board of 
Citizens’ Nat. Bank of Cincinna- 


{rev sub nom. In re Taylor’s Estate, 
221 N.W. 64, 175 Minn. 310 (foll 222 
N.W. 528, 176 Minn. 634), vacating op 
219 N.W. 153, 175 Minn. 310, and ap- 
peal dism 49 S.Ct. 344, 279 U.S. 820, 
73 L.Ed. 975]; Kirtland v. Hotchkiss, 
100 U.S. 491, 25 L.Hd. 558. 


“While debts have no actual terri- 
torial -Ssitus; —t > .¢> .-“a “state* may 
properly apply the rule mobilia se- 
quuntur personam and treat them as 
localized at the creditor’s domic:le 
for taxation purposes.” Farmers’ 
Loan & Trust Co. v. State of Minne- 
sota, 50 S.Ct. 98, 280 U.S. 204, 74 L 
Ed. 371, 65 A.L.R. 1000 [rev sub 
nom. In re Taylor’s Estate, 221 N.W. 
64, 175 Minn. 310 (foll 222 N.W. 528, 
176 Minn. 634), vacating op 219 N.W. 
153, 175 Minn. 310, and appeal dism 
49 S.Ct. 344, 279 U.S. 820, 73 L.Ed. 
975]. 


98. Metropolitan L. Ins. Co. v. New 
Orleans, 27 S.Ct. 499, 205 U.S. 395, 51 
L.Ed. 853. 


94 Buck v- Beach, 27 §.Ct. 712, 206 
U.S. 392, 51 ‘L.Ed. 1106 [rev 71 N.}, 
963, 164 Ind. 37, 108 Am.S.R. 272]. 


95. Union Cent. L. Ins. Co. v. 
Gromer, 19 PortoRico 856. 


96.. Orient Ins. Co. v. Board of As: 
sessors for Parish of Orleans, 31 S. 
Ct. 554,.221 U.S. 358, 55 L.ld. 769 
[aff 50 So. 778, 124 La. 872]; Liver- 
pool & London & Globe Ins. Co. of 
New York v. Board of Assessors for 
Parish of Orleans, 31 S.Ct. 550, 221 
U:S. 346, 55 L.Ed, 762, L.R.A:1915C 
903 [aff 47 So. 415, 122 La. 98]; Met- 
ropolitan Life Ins. Co. v. New Orleans, 
27 S.Ct. 500, 205 U.S. 398, 51 L.Ed. 
855; Bemis Bro. Bag Co. v. Louisiana 


[61 Cc. J.—11] 


S.Ct. 554, 221 U.S. 358,355 L.Ed. 769 
[aff 50 So. 778, 124 La. 872]; Liver- 
pool & London & Globe Ins. Co. of 
New York v. Board of Assessors for 
Parish of Orleans, 31 S.Ct. 550, 221 
Uns. 9-34-6555 “Tends 262; TRA. 91 5C. 
903 [aff 47 So. 415, 122 La. 98]. 


Taxation of foreign insurance com- 
pany see infra § 112. 


98. Orient Ins. Co. v. Board of As- 
sessors for Parish of Orleans, 31 S.Ct. 
554, 221 U.S. 358, 55 L.Ed. 769 [aff 50 
So. 778, 124 La. 872]. 


99. Liverpool & London & Globe 
Ins. Co. of New York v. Board of As- 
sessors for Parish of Orleans, 31 S. 
Ct. 550, 221 U.S. 346, 55 L.Ed. 762, 
L.R.A.1915C 903 [aff 47 So. 415, 122 
La. 98]. 


1. Power to tax credits generally 
see infra §§ 160-162. 


2. State Assessors v. Comptoir 
Nat. D’Escompte, 24 S.Ct. 109, 191 
U.S. 388, 48 L.Ed. 232 (checks). 


[a] TIllustration.—A state is not 
forbidden by the federal constitution 
to tax credits arising out of loans, on 
collateral security made by the local 
agent of a foreign corporation, who 
retains the collateral, and, as evidence 
of the indebtedness, takes the cus- 
tomer’s so-called check, which is re- 
garded as an overdraft, upon which 
the customer is charged interest, and 
which is finally sent to the home of- 
fice, to which the money, when re- 
paid, is remitted by an exchange 
transaction unless reloaned by the 
agent. State Assessors v. Comptoir 
Nat. D’Escompte, 24 S.Ct. 109, 191 U. 
S. 388, 48 L.Ed. 232. 


ti v. Durr, 42. S.Ct..15,.257 U.S. 99, 66 
L.Ed. 149 [aff 126 N.E. 57, 100 Ohio 
St. 251, 17 A.L.R. 82]. 


[a] Thus, where a membership in 
the New York Stock. Exchange, a vol- 
untary association owning real estate 
in New York of considerable value, 
gives the members a contractual right 
to have the association conducted in 
accordance with its rules and regula- 
tions and to deal through other mem- 
bers on certain fixed percentages and 
methods of division of commissions, 
through which he is enabled to con- 
duct from his office in Cincinnati a 
lucrative business through. other 
members in New York, the privilege 
of membership is not so inseparably 
connected with specific real estate as 
to render its taxation in Ohio viola- 
tive of the due process clause of the 
Fourteenth Amendment. Citizens’ 
Nat. Bank of Cincinnati v. Durr, 42 
S.Ct. 15,257 U.S. 99, 66 L.Ed. 149 [aff 
age N.E. 57, 100 OhioSt. 251, 17 A.L.R. 
82]. 


5. Citizens’ Nat. Bank of Cincin- 
nati v. Durr, supra. 


Double taxation generally see supra 
§§ 69-86. 
6 Safe Deposit and Trust Co. v. 


Virginia, 50 §.Ct. 59, 280 U.S. 83, 74 
L.Ed. 180. : 


7. Bingham’s Adm’r y. Common- 
wealth, 251 S.W. 936, 199 Ky. 402. 


8. Bingham’s Adm’r v. Common- 
wealth, supra. 


9. Trust Co. of Norfolk v. Com- 


monwealth, 141 S.E. 825, 145 S.E. 326, 
151 Va. 883. 
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without due process of law.?° 


[§ 107] f. Vessels Engaged in Interstate Com- 
merce. I 
steamships being their situs for taxation, where 
such vessels have acquired no actual situs else- 
where,'! taxation at such domicile has been held 
not inconsistent with the due process of law clause 
guaranteed by the Fourteenth Amendment of the 
federal constitution.+? 


[§ 108] g. Corporations and Corporate Property 
—(1) General Rule as to Domestic Corporations. 
A violation of the rule hereinafter considered, that 
a domestic corporation is not taxable on personal 
property permanently located in another state, and 
employed there in the prosecution of its business,*? 
is a denial of the due process of law guaranteed by 
the federal constitution.1* Since the state cannot 
directly tax property permanently located in an- 
other state without denying due process of law,*® 
it cannot do so indirectly by taxing the capital stock 
of a corporation owning property permanently lo- 
cated in another state without deduction for the 
enhancement which the value of such property gives 
to the value of the stock.*® 


Franchise tax. A tax on the privilege of being 
a corporation, not being a property tax,*’ is not 
a denial of due process of law if otherwise valid.1® 
A statute imposing a franchise tax on a domestic 
corporation according to its paid-up eapital stock 
is not violative of due process of law,'® nor is it 
necessarily invalid because it is measured by capital 


10. Baldwin v. State, 43 A. 857,;be i 
89 Md. 587 [aff 21 S.Ct. 105, 179 U.S. | services, 


TAXATION 


The domicile of the owner of ocean-going” 


in no position to render these 21. 
or otherwise to benefit the 


[§§ 106-110 


stock which in part may represent property not sub- 
ject to the state’s taxing power.*° In assessing a 


franchise, it is a denial of due process of law to 


include the value of a franchise obtained by the 
corporation from another state.21_ The imposition 
of an annual franchise tax on a consolidated rail- 
way corporation,?? existing by virtue of a consoli- 
dation under concurrent acts of several states, meas- 
ured by the entire capital stock of the consolidated 
corporation instead of by the amount of capital 
employed in the state as is done in the case of for- 
eign corporations, does not violate the due process 
clause of the Fourteenth Amendment, where the 
consolidation statute of the state imposing the tax 
provides that the consolidated corporation shall in 
all respects be subject to the laws of the state as a 
domestie corporation.?* c 


[§ 109] (2) General Rule as to Foreign Corpo- 
rations?4—(a) In General. As is _ hereinafter 
shown, it is within the power of the state, subject to 
the rules there stated, to tax the franchises and 
other property of foreign corporations,?> compli- 
ance or absence of compliance with which rules may 
be determinative of whether a statute takes proper- 
ty without due process of law.?® 


[§ 110] (b) Property in Use in Siate. A tax 
measured by reference to property situated wholly 
within the state is not repugnant to the due process 
clause,?* even though such property is used in part 
in interstate commerce.?8 An assessment of an in- 
terstate railroad on property located within the ter- 


Louisville, etc., Ferry Co. v. 
Com., 23 S.Ct. 468, 188 U.S. 399, 47 L. 


220, 45 L.Ed. 160]; Baldwin v. Wash- 
ington County Comrs., 36 A. 764, 85 
Md. 145 [error dism 18 S.Ct. 939, 168 
U.S. 705, 42 L.Ed. 1213]. 


11. See infra § 210. 


12. Southern Pac. Co. vy. Common- 
wealth of Kentucky, 32 S.Ct. 13, 222 
U.S. 63, 56 L.Ed. 96 [aff 120 S.W. 311, 
134 Ky. 417, 20 Ann.Cas. 965]. 


13. See infra § 251. 


14. Union Refrigerator Transit Co. 
v. Commonwealth, 26 S.Ct. 36, 199 U. 
S. 194, 50 L.Ed. 150, 4 Ann.Cas. 493 
[rev 80 S.W. 490, 118 Ky. 131, 26 Ky. 
L389 7137's Delaware,. ete, RCo. Vv: 
Pennsylvania, 25 S.Ct. 669, 198 U.S. 
341, 49 L.Ed. 1077 [rev 56 A. 69, 206 
Pa. 645]; Com. v. West India Oil Re- 
fining Co., 129 S.W. 301, 138 Ky. 828, 
36 L.R.A.N.S. 295 (holding that the 
rule applies whether the property is 
tangible or intangible). 


[a] Thus due process of law is 
denied a Kentucky corporation by a 
tax assessed under the authority of 
St. § 4020, upon its rolling stock per- 
manently located in other states and 
employed there in the prosecution of 
its business. Union Refrigerator 
Transit Co. v. Commonwealth, 26 S. 
Ct. 36, 199 U.S. 194, 50 L.Ed. 150; 4 
Ann.Cas. 493 [rev 80 S.W. 490, 118 
Ky. 131, 26 Ky:L. 397]. 


[b] Reason for rule.—‘‘'The power 
of taxation, indispensable to the exist- 
ence of every civilized government, is 
exercised upon the assumption of an 
equivalent rendered to the taxpayer in 
the protection of his person and prop- 
erty, in adding to the value of such 
property, or in the creation and main- 
tenance of public convenience in 
which he shares,—such for instance, 
as roads, bridges, sidewalks, pave- 
ménts, and schools for the education 
of his children. If the taxing power 


person or property taxed, and such, 


property be wholly within the taxing 
power of another state, to which it 
may be said to owe an allegiance, 
and to which it looks for protection, 
the taxation of such property within 
the domicile of the owner partakes 
rather of the nature of an extortion 
than a tax, and has been repeatedly 
held by this court to be beyond the 
power of the legislature, and a tak- 
ing of property without due process 
of law.” Union Refrigerator Transit 
Co. v. Commonwealth, 26 S.Ct. 36, 37, 
ree U.S. 194, 50 L.Ed. 150, 4 Ann.Cas, 


15. See supra § 208. 


16. Peters Trust Co. vy. Douglas 
County, 203 N.W. 1001, 113 Neb. 596. 


Capital stock taxation as violation 
of guaranty generally see infra § 114. 


17. See infra § 241. 


18. Schwab v. Richardson, 44 S.Ct. 
60, 2638 U.S. 88, 68 L.Ed. 183 [aff 204 
P. 396, 188 Cal. 27]; State ex rel. 
Missouri Pac. R. Co. v. Danuser, 6 S. 
W.(2d) 907, 319 Mo. 799 [foll State ex 
rel. St. Louis-San Francisco Ry. Co. 
v. Danuser, 6 S.W.(2d) 912, 319 Mo. 
809; State ex rel. Kansas City, C. & 
S. Ry. Co. v. Danuser, 6 S.W.(2d). 912, 
319 Mo. 810, and cert den 49 S.Ct. 30, 
278 U.S. 631, 73 L.Ed. 549]. 


Franchise tax on foreign corpora- 
tions see infra § 113. 


19. Atlantic Coast Line Ry. Co. v. 
State, 85 So. 424, 204 Ala. 80. 


20. Schwab v. Richardson, 44 S.Ct. 
60, 263 U.S. 88, 68 L.Ed. 183 [aff 204 
P. 396, 188 Cal. 27]; Kansas City, etc., 
R. Co. v. Stiles, 37 S.Ct. 58, 242 U.S. 
111, 61 L.Ed, 176; Kansas City, etc. 
R, Co. v. Botkin, 36 S.Ct. 261, 240 U. 
S. 227, 60 L.Ed. 617 [aff 147 P. 791, 95 
Kan, 261]. te 


Eid. 519 [rev 57 S.W. 624, 626, 108 Ky. 
717, 22 Ky.L. 446]; Louisville, ete., 
Ferry Co. v. Kentucky, 23 S.Ct. 463, 
188 U.S. 385, 47 L.Ed. 513; South 
Nashville R. Co. v. Morrow, 11 S.W. 
348, 87 Tenn. 406, 2 L.R.A,; 853. 


22. Consolidation as affecting tax- 


ability of property generally see infra ~- 


§ 233. 


23. Kansas City, etc. R. Co. v. 
Stiles, 37 S.Ct. 58, 242 U.S. 111, 61 
L.Ed. 176. 


24. License fee or tax upon for- 
eign corporation as condition to doing 
business within state generally see 
Licenses § 88. 


25. See infra §§ 326-342. 
26. See infra §§ 110-116. 


27. St. Louis Southwestern Ry. Co. 
v. State of Arkansas, 35 S.Ct. 99, 235 
U.S. 350, 59 L.Ed. 265; State ex rel. 
Wabash Ry. Co. v. Williams, 224 S. 
W. 822, 284 Mo. 456; Railway Ex- 
press Agency v. Maxwell, 155 S.E. 553, 
199 N.C. 6387. 


28. State ex rel. Wabash Ry. Co. v. 
Williams, 224 S.W. 822, 284 Mo. 456; 
Railway Express Agency vy. Maxwell, 
155 S.E. 553, 199 N.C. 637. 


[a] Thus (1) a tax commission, by 
using the full value of a railroad’s 
Missouri assets, which were all used 
both in intra-state and interstate 
commerce, in determining the amount 
of the railroad’s franchise tax, under 
the Franchise Tax Act of 1917, did 
not violate the due process clause of 
the Fourteenth Amendment to the 
federal constitution. State ex rel. 
Wabash Ry. Co. v. Williams, 224 S.w, 
822, 284 Mo, 456. (2) The excise tax 
of two per cent on net profits of busi- 
ness done in the state the previous 
year by corporations, laid by Gen. St. 
(1918) §§ 13891-1405, is not violative 
of the Fourteenth Amendment on the 


For later cases, developments and changes in the law sce Annotations, same title and section number, 
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ritorial limits of the state is not a taking of prop- 
erty without due process,?® and in making the as- 
sessment the taxing officers are entitled to consid- 
er the increase in value of the property assessed by 
reason of its being an integral part of a railroad 
engaged in interstate traffic;?° but a tax on money 
deposited solely for transmission by a foreign in- 
surance company, doing business in the state, has 
been held to deny due process of law.?! 


Property having no situs. Where property of a 
foreign corporation is located within the state but 
has no fixed situs therein, it is within the power of 
the legislature to establish a situs for the purpose 
of taxation.®2 


Capital doing business in state. A tax on the 
portion of a corporation’s intangible property, which 
is eapital doing business within the state, is not in 
violation of the due process clause of the Fourteenth 
Amendment.?% 


[§ 111] {c) Property outside State. Consistently 


TAXATION 


id 
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with the due process clause, a state cannot tax a 
foreign corporation’s property which is neither lo- 
cated nor used within the confines of the state,?4 
and whieh cannot be said to contribute any part of 
its value to local assets;3° and for that reason stat- 
utes permitting such taxation have been held ob- 
jectionable in the case of corporations owning and 
operating railroads,?* refrigerator cars,?7 tank 
ears,** and also statutes assuming, under such cir- 
cumstances, to tax property of companies engaged 
in refining and marketing oil and gas,?® companies 
furnishing sleeping, parlor, and tourist cars on rail- 
roads,*® manufacturing corporations,+! mercantile 
companies,*? railroad companies,** and telegraph 
companies.** And, while it has been held that a 
tax. which reaches property beyond the state may 
be sustained if relatively small,*® this holding is not 
in harmony with later decisions** and has been dis- 
approved.** In so far, however, as property located 
without the state adds to the value of the property 
and rights exercised in the state, it has been held 


ground that the state had no longer 
jurisdiction of the corporation, for 
tax purposes, in case of a corporation 
which had commenced to carry on 
business in the state after the statute 
was in effect, but had withdrawn from 
it before the end of the previous year 
on the profits of which the tax was 
laid. William A. Slater Mills v. Gil- 
patric, 117 A. 806, 97 Conn. 521. 


29. State ex rel. Hagerman vy. St. 
Louis & E. St. L. Electric Ry. Co., 216 
S.W. 763, 279 Mo. 616 [aff 41 S.Ct. 
488, 256 U.S. 314, 65 L.Ed. 946]. 

[a] Thus the assessment by the 
state board of equalization, under 
Rey. St. (1999) §§ 11551, 11552, of the 
tangible property and franchises of 
an electric railroad owning and oper- 
ating thirty-six hundredths of a mile 
of track on a bridge between Missouri 
and Illinois at the city of St. Louis, 
has been held constitutional as 
against objection that it takes the 
property of the railroad without due 
process. State ex rel. Hagerman_v. 
St. Louis & E. St. L. Electric Ry. Co., 
216 S.W. 763, 279 Mo. 616 [aff 41 S.Ct. 
488, 256 U.S. 314, 65 L.Ed. 946]. 


30. State ex rel. Hagerman v. St. 
Louis & BE. St. L. Electric Ry. Co., su- 
pra. 


31. Orleans Parish Assessors v. 
New York Life Ins. Co., 30 S.Ct. 385, 
216 U.S. 517, 54 L.Hd. 597. 


32. 
agan, 96 So. 675, 153 La. 837. 


[a] Thus, Act (1917) No. 9 (Extra 
Sess.) § 5, providing for taxation of 
rolling stock owned by nonresidents 
in parish and municipality containing 
state capital, or in that in which the 
owner has declared its domicile, does 
not deny due process of law or equal 
protection of the laws in violation of 
U. S. Const. Amendm. 14. White Oil 
Corporation v. Flanagan, 96 So. 675, 
153 La. 837. 


33. Mexican Petroleum Corpora- 
tion vy. Bliss, 110 A. 867, 48 R.I. 243. 


34. Alpha Portland Cement,Co. v. 
Massachusetts, 45 S.Ct. 477, 268 U.S. 
208, 69 L.Hd. 916, 44 A.L.R. 1219; Un- 
ion Tank Line v. Wright, 39 S.Ct. 276, 
249 U.S. 275, 63 L.Ed. 602 [rev Union 
Tank Line Co. v. Wright, 91 S.E. 680, 
146 Ga. 489]; International Paper Co. 
v. Massachusetts, 38 S.Ct. 292, 246 U. 
S. 135, 62 L.Ed. 624, Ann.Cas.1918C 
617; Looney v. Crane Co., 38 S.Ct. 85, 
245 U.S. 178, 62 L.Ed. 230; Louisville 
& Nashville R. Co. y. Greene, 37 S.Ct. 
688, 244 U.S, 522, 61 L.Ed. 1291 (dic- 
tum); Atchison, T. & S. F. R. Co. v, 
O’Connor, 32 S.Ct. 216, 223 U.S. 280, 


White Oil Corporation y. Flan-- 


56 L.Fd. 280, Ann.Cas.1913C 1050; 
Ludwig v. Western Union Tel. Co., 30 
S.Ct. 280, 216 U.S. 146, 54 L.Ed. 423; 
The Pullman Co. v. Kansas, 30 S.Ct. 
232, 216 U.S. 56, 54 L.Ed. 378; West- 
ern Union Telegraph Co. v. Kansas, 
30 S.Ct, 190, 216 U.S..1, 54 L.Ed. 355; 
Gorham Mfg. Co. v. Travis, 274 F. 975 
Laff 45 S.Ct. 80, 266 U.S. 265, 69 L.Ed. 
279]; State y. Lion Oil Refining Co., 
284 S.W. 33, 171 Ark. 209. 


[a]. Thus, the Massachusetts Cor- 
poration Tax Act, imposing an excise 
tax on foreign corporations, meas- 
ured by proportion of capital attribut- 
ed to transactions within state and in- 
come derived therefrom, contravenes 
Const. Amendm. 14, by attempted tax- 
ation of property without the state. 
Alpha Portland Cement Co. v. Com- 
monwealth of Massachusetts,.45 S.Ct. 
477, 268 U.S. 203, 69 L.Ed. 916, 44 A. 
L.R. 1219 [rev 139 N.E. 158, 244 Mass. 
530, and 142 N.E. 762, 248 Mass. 156]. 


{[b] Origin of doctrine.—‘“‘That 
doctrine is generally assumed to take 
its origin from West. Un. Tel. Co. v. 
Kansas, 30 S.Ct. 190, 216 U.S. 1, 54 L. 
Ed. 255.” Gorham Mfg. Co. v. Tra- 
vis, 274 F. 975 [aff 45 S.Ct. 80, 266 U. 
S. 265, 69 L.Ed. 279]. ‘ 


Tax on total capital stock of for- 
eign corporation as invalid under com- 
merce clause of federal constitution 
see Commerce § 154, 


35. Gorham Mfg. Co. v. Travis, 274 
F. 975 [aff 45 S.Ct. 80, 266 U.S. 265, 
69 L.Ed. 279]. 


36.. Atchison, T. & S. F. R. Co. vy. 
O’Connor, 32 S.Ct. 216, 223 U.S. 280, 
56 L.Ed. 280, Ann.Cas.1913C 1050. 


37. Union Tank Line vy. Wright, 39 
S.Ct. 276, 249 U.S. 275, 63 L.Ed. 602. 


88. Union Tank Line v. Wright, su- 
pra [rev 91 S.E. 680, 146 Ga. 489]. 


39. State v. Lion Oil Refining Co., 
284 S.W. 338, 171 Ark. 209. 


40. The Pullman Co. v. Kansas, 
30 S.Ct. 232, 216 U.S. 56, 54 L.Ed. 378. 


41. International Paper Co. v. 
Massachusetts, 38 S.Ct. 292, 246 U.S. 
35, 62 L.Ed. 624, Ann.Cas.1918C 617; 
Looney v. Crane Co., 38 S.Ct. 85, 245 
U.S. 178, 62 L.Ed. 230. 


42. Looney v. Crane Co., supra. 


43.. Delaware, etc., R. Co. v. Penn- 
sylvania, 25 S.Ct. 669, 198 U.S. 341, 
49 L.Ed. 1077 [rev 56 A. 69, 206 Pa. 
645]. 

[a] Thus, including in the ap- 
praisement of the capital stock of a 
domestic railroad corporation, for 
purposes of taxation, under Pa. L. 


(1891) p 229, the value of coal mined 
by it within the state, but situated 
in other states, there awaiting sale 
when the appraisement was made, de- 
prives the corporation of its property 
without due process of law. Dela- 
ware, etc:, R. Co. v. Pennsylvania, 25 
S.Ct. 669, 198 U.S. 341, 49 L.Hd. 1077 
[rev 56 A. 69, 206 Pa. 645]. 


44. Ludwig v. Western Union Tel. 
Co., 30 S.Ct. 280, 216: U.S. 146,54 L. 
Ed. 423; Western Union Tel. Co. v. 
Kansas, 30 S.Ct. 190, 216 U.S. 1, 54 L. 
Ed. 355. , 


[a] Thus the exaction from a for- 
eign telegraph company for the bene- 
fit of the permanent school fund, un- 
der the authority of Kan. Gen. St. 
(1901) p 280, of a “charter fee” of a 
given per cent of its entire authorized 
capital stock, as a condition of con- 
tinuing to do local business in the 
state, is invalid under the due process 
of law clause of the federal constitu- 
tion, as necessarily amounting to a 
tax on the company’s property locat- 
ed or used outside the state. Western 
Union Telegraph Co. v. State of Kan- 
foe 30 S.Ct. 190, 216 U.S. 1, 54 L.Ed. 


45. Baltic Mining Co. v. Massachu- 
setts, 34 S.Ct. 15, 231 U.S. 68, 58 L. 
Ed. 127. 


46. Loaqney v. Crane Co., 38 S.Ct. 
85,.245 U.S. 178, 62 L.Ed. 230; Minne- 
apolis Steel & Machinery Co. v. Crock- 
ett, 263. P. 926, 71 Utah 211. But see 
J. I. Case Threshing Mach. Co. v. 
Stewart, 199 P. 909, 60 Mont. 380 
(which contains dictum to the effect 
that a statute may escape condemna- 
tion if it provides a reasonable max- 
imum charge to be imposed with ref- 
erence to the total capital stock). 


47. Alpha Portland Cement Co. v. 
Massachusetts, 45 S.Ct. 477, 268 U.S. 
203, 69 L.Ed. 916, 44 A.L.R. 1219 [dis- 
appr Baltic Mining Co. v. Massachu- 
setts, 34 S.Ct. 15, 231 U-S. 68, 58 L:ld. 
127 (a tax imposed by taking a per- 
centage of the entire authorized cap-= 
ital stock is not invalid under the due 
process clause of the federal consti- 
tution, where the facts that such au- 
thorized capital is but a part of the 
entire property and assets of the cor- 
poration, and that the maximum year- 
ly tax is a specified amount, compel 
the conelusion that the authorized 
capital is used only aS a measure of 
the tax)]. 


“The amount demanded is unim- 
portant when there is no legitimate 
basis for the tax.” Alpha Cement Co. 
v. Massachusetts, 45 S.Ct. 477, 481, 
268 U.S. 2038, 69 L.Hd. 916, 44 A.L.R. 
1219. 
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that it may be taken into account without violating 
the due process clause of the Fourteenth Amend- 
ment.48 A statute which does not purport to tax 
cars which do not come within the state is not ob- 
jectionable.*9 


Railroad rolling stock. As is hereinafter shown 
the taxing power of the state is not necessarily re- 
stricted to such rolling stock as remains constantly 
within the state,®° and, accordingly, a domestic rail- 
way corporation is not deprived of its property with- 
out due process of law because no reduction is al- 
lowed from the capital stock, taken as the basis 
of the tax, on account of the fact that a consider- 
able portion of its rolling stock, by the familiar 
course of railroad business is constantly out of the 
state.°1 

[§ 112] (d) Excise Tax.®? An excise tax, which 
does not segregate local and foreign business, taxes 
property beyond the state’s jurisdiction in violation 
of the due process clause of the federal constitu- 
tion.®? A tax on the business of foreign corporations 
done within the state is specific, and hence no ap- 
portionment or appraisal is required.’* The fact 
that the corporation withdraws from the state after 
doing business therein does not render an excise 
tax of a certain per cent on net profits of business 
done in the state a denial of due process of law.®® 
In the imposition of an excise tax, no property of 
an interstate railroad situated without the state can 
be taken into account unless it can be seen in some 
plain and fairly intelligent way that it adds to the 
value of the road and rights exercised in the state.>® 


[§ 113] (e) Franchise Tax.°’ <A graduated fran- 
chise tax, which does not vary in direct proportion 
the authorized or issued capital stock of a corpora- 
tion, and which is limited by a reasonable maximum 
amount, does not violate the guaranty of due 
process of law.°§ <A statute which fixed the value 
of a franchise of a foreign corporation for taxation 


48. Union Tank Line v. Wright, 


39 S.Ct. 276, 249 U.S. 275, 63 L.Ed. [a] 


TAXATION 


253 U.S. 66, 64 L.Ed. 782. 
Thus N. D. L. 
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purposes, by deducting from the value of its total 
assets the value of its tangible property and fixing 
the value of the corporate excess in the state at that 
percentage of the difference represented by the ratio 
between its intra-state and total business, was not 
violative of the Fourteenth Amendment of the Unit- 
ed States constitution.®® After an insurance com- 
pany has ceased to do business within the state, a 
privilege tax on the premiums paid to it on policies: 
previously issued is contrary to the due process 
clause ofthe federal constitution.®? 


[§ 114] (f) Tax on Capital Stock.*t It has been 
held that a statute imposing a tax on the value of 
the outstanding stock of domestic corporations in 
excess of the value of the real and personal prop- 
erty and certain indebtedness, although the corpo- 
ration has neither tangible property nor papers evi- 
dencing the ownership of intangible property within 
the state, does not violate rights guaranteed by the 
Fourteenth Amendment, whether the tax is regarded 
as a property tax or a franchise tax.°? A domestic 
railway company, whose lines extend into other 
states, is not taxed on its property outside the ju- 
risdiction of the state in violation of the due process 
clause by the exaction of an annual tax graduated 
according to paid-up capital stock, imposed on do- 
mestic corporations for the privilege of being a cor- 
poration, since such tax is not a property tax.®* 


Of foreign corporation. The due process clause 
precludes the state from taxing the capital stock of 
foreign corporations which are neither located nor 
used within the boundaries of the state.64 Accord- 
ingly a statute imposing a tax based on the total 
capital stock of a foreign corporation engaged in 
interstate commerce is invalid as taxing property 
beyond the jurisdiction of the state and therefore 
in violation of the due process clause of the federal 
constitution,®® although the statute declares the tax 
to be merely a charge for the privilege of conducting 


than fifty dollars nor more than ten 


(1919) e 222, thousand dollars is not unconstitu- 


602; Eaton, Crane & Pike Co. v. Com- 


ae Bea ee 130 N.E. 99, 237 Mass. 
[a] hus movables which are reg- 


ularly and habitually used and em- 
ployed in the state may be taxed ac- 
cording to their fair value along with 
other property subject to the juris- 
diction of the state, although devoted 
to interstate commerce. Union Tank 
Line Co. v. Wright, 39 S.Ct. 276, 249 
U.S. 275,638 L.Ed. 602. 


49. Wright v. Union Tank Line Co., 
85 S.E. 994, 1438 Ga. 765. 


50. See infra § 309. 


51. New York Cent. R. Co. v. Mil- 
ieee S.Ct. 714, 202 U.S. 584, 50 L.Ed. 
55. 


52. Ecise tax: 
Inheritance tax see infra XXI. 
Power to impose see supra § 93. 
oy reied subject to see infra §§ 227-— 


Tax on stock transfer see XVIII. 


53. Great Northern Ry. Co. v. 
State, 267 P. 506, 147 Wash. 630. 


54. People v. Hquitable Trust Co., 
96 N.Y. 9396. 


55. William A. Slater Mills v. Gil- 
patric, 117 A. 806, 97 Conn. 521, 


56. Wallace v. Hines, 40 S.Ct. 435, 


imposing an excise tax on foreign 
corporations doing business in the 
state, constitutes a taking of property 
without due process of law, in so far 
as it authorizes the tax against inter- 
state railroad companies to be based 
on such part of the entire property 
of the corporation as the mileage 
within the state bears to the entire 
mileage, where it appears that the 
cost of constructing railroads was 
less in North Dakota than in other 
states and that the railroad compa- 
nies’ terminals are in other states. 
Wallace vy. Hines, 40 S.Ct. 
U.S. 66, 64 L.Ed. 782. 


Outside property adding to value of 
property in state see supra § 87. 

57. Franchise tax: 

Licenses § 88. 
on, Ho riestis corporations see supra 
Subject of see infra §§ 242-244. 

58. St. Louis Southwestern Ry. Co. 
v. Emmerson, 27 F.(2d) 1005 [rev 30 
F.(2d) 322 (rev 51°S.Ct. 8, 282 U.S, 
10, 75 L.Ed. .185)]; Republic Ac: 
SN ne Corporation v. De Land, 275 


oS 


435, 253 


[a] Thus Mich. Pub. Acts: (1921) 
No. 85 § 4, imposing an excise *tax 
on corporations of a certain per cent 
of capital and surplus, but providing 
that the tax should in no case be less 


tional, as violating the due process 
and equal protection clauses of the 
Fourteenth Amendment to the United 
States constitution. Republic <Ac- 
So Ae Corporation vy. De Land, 275 


59. People v. Ford Motor Co., 204 
P. 217, 188 Cal. 8 (contravening Cal. 
Const. art 13 § 14 subd (d), and Cal. 
St. (1911) p 530 § 5). 


60. Provident Sav. Life Assur. Soc. 
v. Kentucky, 86 S.Ct. 34, 239 U.S. 103, 
60 L.Ed. 167 [rev 169 S.W. 551, 160 
Ky. 16, and necessarily overr Wash- 
ington L. Ins. Co. v. Com., (Ky.) 179 
S.W. 591; Com. v. Illinois L. Ins. Co., 
167 S.W. 909, 159 Ky. 589; Com. v. 
Washington L. Ins. Co., 167 S.W. 872, 
159 Ky. 581; Com. v. Provident Sav. 
ae Soc., 159 S.W. 698, 155 Ky. 


61. Taxation of capital and capital 
stock generally see infra §§ 248-253. 


62. Cream of Wheat Co. v. Grand 
Forks County, N. D., 40 S.Ct. 558, 253 
U.S. 325,.64 L.Ed. 931 faff 170 Nw. 
863, 41 N.D. 330]. 


63. Kansas City, etc. R. Co. v. 
Botkin, 36 S.Ct. 261, 240 U.S. 227, 60 
TER 617 «Laff 147, PY 791595 Kan: 


64. State v. Lion Oil Refining Co., 
284 S.W. 338, 171 Ark. 209. 

65. U.S.—Air-Way Electric Appli- 
ance Corp. v. Day, 45 S.Ct. 12, 266 U. 


aaa ET PRT ee See ee ee 
For later cases, developments and changes in the law see Annotations, same title and section number, 
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a local business within the state.6* However, a stat- 
ute taxing capital stock of a foreign corporation 
used in competition with local institutions of the 
same character is not invalid as denying due proc- 


ess.°7 


[§ 115] (g) Tax on Earnings and Receipts.*$ 
tax on the gross receipts from intra-state business 
does not deny due process of ,law,®® and a tax on 
the local income which provides a reasonable rule of 
allocation is not objectionable as taking property 


without due process of law.7° 


Of insurance company. 71 A tax on the gross pre- 
miums of a foreign insurance company on business 
done in the state may be levied without rendering 
the tax a taking of property without due process of 
law,’? and this is so, although the premiums are 


paid to the company outside the 


statute seeking to impose a tax on gross premiums 


S. 71, 69 L.Ed. 169; International Pa- 
per Co. v. Massachusetts, 38 S.Ct. 294, 
246 U.S. 135, 62 L.Ed. 624, Ann.Cas. 
1918C 617; Looney v. Crane Co., 38 
S.Ct. 85, 245 U.S. 178, 62 L.Ed. 230; 
Atchison, Topeka & Santa Fe R. Co. 
v. .O’Connor, 32 S.Ct. 216, 223 U.S. 
280, 56 L.Ed. 436; Ludwig v. Western 
Union Telegraph Co., 30 S.Ct. 280, 
216 U.S. 146, 54 L.Ed. 423; Pull- 
man Co. v. Kansas, 30 S.Ct. 232, 216 
U.S. 56, 54 L.Ed. 378; Western Union 


Tel. Co. v. Kansas, 30 S.Ct. 190, 216 
U.S. 1, 54 L.Ed. 355 [rev 90 P. 299, 
75 Kan. 609]. 


Cal.—Perkins Mfg. Co. v. Jordan, 
254>P. 551,°200).Cal 1667. 


Mont.—General Electric Co. v. 
Stewart, 199 P. 911, 60 Mont. 387; J. 
I. Case Threshing Mach. Co. v. 
Stewart, 199 P. 909, 60 Mont. 380. 


Utah.—Minneapolis Steel & Ma- 
ehinery Co. v. Crockett, 263 P. 926, 
71 Utah 211; Badger v. Crockett, 259 
P. 921, 70 Utah 265. 


Wis.—State v. Dammann, 224 N.W. 
139,198 Wis. 265. 


66. International Paper Co. v. Mas- 
sachusetts, 38 S.Ct. 292, 246 U.S. 135, 
62 L.Ed. 624, Ann.Cas.1918C 617 [rev 
117 N.E. 246, 228 Mass. 101]. 


67. Oregon Mortg. Co, v. Gillis, 40 
F.(2d) 944. 

[a] Thus a statute taxing capital 
stock of a foreign corporation used 
in competition with banks has been 
held not invalid as denying due proc- 
ess. Oregon Mortg. Co. v. Gillis, 40 
F.(2d) 944. 


68. Taxation of earnings and re- 
ceipts generally see infra § 256. 


69. Alward v. Johnson, 281 P. 389, 
208 Cal. 359 [aff 51 S.Ct. 278, 282 U. 
S. 509, 75 L.Ed. 496]; Pullman Co. v. 
Knott, 69 So. 703, 70 Fla._9; Pitts- 
burgh Life & Trust Co. v. Young, 990 
S.E. 568, 172 N.C. 470. 


[a] Wax may include. earnings de- 
rived from carriage from one point 
to another within the state, even 
though the route incidentally travers- 
es another state. U. S. Express Co. 
v. Minnesota, 32 S.Ct. 211, 223 U.S. 
335, 56 L.Ed. 459 [aff 131 'N.W. 489, 
114° Minn. 346, 37 L.R.A.N.S. 1127]. 


70. Bass, Ratcliff & Gretton v. 
State Tax Commission, 45 S.Ct. 82, 266 
U.S. 271, 69 L.Ed. 282 [aff 133 N.E. 
122, 232 N.Y. 42]; Underwood Type- 
writer Co. v. Chamberlain, 41 S.Ct. 
45, 254 U.S. 118, 65 L.Ed. 165 [aff 108 
A. 154, 94 Conn. 47]; _S. S. Kresge Co. 
v. Bennett, 51 F.(2d) 353; Gorham 
Mfg. Co. v. Travis, 274 F. 975 [aff 45 
S.Ct 80, 266 U.S. 265, 69 L.Ed. 279]; 
pels French Co. v. Lynch, 261 N.Y.S. 
418, 233 App.Div. 178. 


fof manufacturing, 


' 
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paid for insurance on property in the state, to in- 
surance companies not authorized to do business in 
the state, has been held invalid as applied to e¢on- 
tracts neither made nor to be performed in such 


state where both parties’ reside out of the state.7 


A 


of the state.7° 


A tax on the gross income in the state of a foreign 
insurance company is unconstitutional as taking 
property without due process of law when the tax 
is not limited to property which has not passed out 


Of railroad company. A tax on the gross earnings 


state.™? But a 


[a] Thus (1) N. Y. Tax L. art 9-A 
§§ 209, 214, 215, imposing an annual 
franchise tax on a foreign corpora- 
tion doing business within the state 
based on a portion of the net income 
of the preceding year, determined by 
a proportion of the aggregate value of 
specified classes of assets within the 
state to aggregate the value of all 
such classes of assets wherever lo- 
cated, was not a denial of due process, 
within the Fourteenth Amendment, in 
so far as it affects a foreign corpora- 
tion carrying on a unitary business 
outside of the 
state, goods sold within the state and 
elsewhere, in the absence of a show- 
ing that the statutory method of ap- 
portior.ment has produced an unrea- 
sonable result. Bass, Ratcliff & Gret- 
ton v. State Tax Commission, 45 S.Ct. 
82, 266 U.S. 271, 69 L.Ed. 282 [aff 
LSS INGE. Aerie ON. Yee 4a e C2) 2 eA 
state tax on a foreign corporation, 
manufacturing its product within the 
state, but selling the greater part of 
it in other states, which was based on 
the proportion of the tangible prop- 
erty of the corporation within and 
without the state, so as to require the 
corporation to pay a tax on forty- 
seven per cent of its income, is not 
inherently arbitrary, since the income 
from sales outside the state was part- 
ly earned by manufacturing within 
the state, and was not shown to be un- 
reasonable, where the corporation in- 
troduced no evidence as to the relative 
portions of its income derived from 
operations within and without the 
state, and therefore does not take the 
corporation’s property without due 
process of law, contrary to Const. 
Amendm. 14. Underwood Typewriter 
Co. v. Chamberlain, 41 S.Ct. 45, 254 U. 
S. 113, 65 L.Ed. 165 [aff 108 A. 154, 
94-Conn) 471. (3) NG Y.7 Fax. 8$§ 
208-2191, providing that a foreign cor- 
poration for the privilege of doing 
business in the state shall pay a tax 
of three per cent on its local income, 
to be determined by a consideration 
of the relative value of its entire 
property and accounts receivable and 
of its property and accounts receiv- 
able in the state, but which author- 
izes the corporation to present, and 
the assessing commission to consider, 
other relevant facts, provides a rule 
of allocation prima facie valid, and 
not unconstitutional as taking prop- 
erty without due process. Gorham 

Mfg. Co. v. Travis, 274 F. 975 [aff 
45 8 Ct. 80, 266 U.S. 265, 69 L.Ed. 279]. 


71. Taxation of credits due insur- 
ance company as due process of law 
see supra § 103. 

Taxation of insurance companies 
generally see infra §§ 296-303. 

72. Equitable Life Assurance Soc. 
of the United States v. Pennsylvania, 


fairly attributable to the property of a railway com- 
pany within the state does not violate due process 
of law,’® and the fact that the gross intra-state earn- 
ings are not sufficient to pay operating expenses,’? 
or are not sufficient to yield a return equal to the 
current rate of return on legitimate high-grade se- 
curities,’® does not render the tax objectionable; 


35 (S.Ct. -829, 288 U.S. 148, 59 L.Ed. 
1239 VY [afl 862 A787, 239) Pas 228 sq 
Massachusetts Bonding & Ins. Co. v. 
Chorn, 201 S.W. 1122, 274 Mo. 15; 
Pittsburgh Life & Trust Co. v. Young, 
90 S.B. 568, 172 N.C. 470. 


73. Equitable Life Assurance Soc. 
of the United States v. Common- 
wealth of Pennsylvania, 35 S.Ct. 829, 
238 U.S. 148, 59 L.Ed. 1239 [aff 86 
A. 787, 239 Pa. 288]; Pittsburgh Life 
eee Co. v. Young, 90 S.E. 568, 172 

.C. 470. 


[a] Thus, if a tax of two and one 
half per cent of gross receipts in the 
state, including premiums paid by 
policy holders in the state directly 
to the home office of a foreign in- 
surance company, levied on insur- 
ance companies by Revisal (1905) § 
4715, is a property tax, it is not viola-. 
tive of the Fourteenth Amendment of 
federal constitution as an attempt to 
take property without due process. 
Pittsburgh Life & Trust Co. v. Young, 
90 S.E. 568, 172 N.C. 470. 


74 St. Louis Cotton Compress Co. 
v. Arkansas, 43 S.Ct. 125, 260 U.S. 
346, 67 L.Ed. 297; State v. Interna- 
tional Paper Co., 120 A. 900, 96 Vt. 
506, 32 A.L.R. 632. ak ; 


[a] Thus Ark. Crawford & M. Dig. 
§ 9967, imposing a so-called tax on 
premiums paid for insurance on prop- 
erty in the state to companies not 
authorized to do business in the state, 
is invalid, under U. S. Const. Amendm. 
14, as applied to policies contracted 
for, delivered, and paid for outside 
the state, at the domicile of the own- 
er of the property, a foreign corpora- 
tion. St. Louis Cotton Compress Co. 
v. State of Arkansas, 43 S.Ct. 125, 260 
U.S. 346, 67 L.Ed. 297 [rev 227 S.W. 
605, 147 Ark. 406]. 


75. New York L. Ins. Co. v. Brad- 
ley, 65 S.H. 438, 83 S.C. 418, 


76. Great Northern Ry. Co. ° v. 
State of Minnesota, 49 S.Ct. 191, 278 
U.S. 503, 73 L.Ed. 477 [aff 218 N.W. 
167, 174 Minn. 3 (aff 200 N.W. 834, 
160 Minn. 515)]. 


77. Ohio Tax Cases, 34 S.Ct. 372, 
232 U.S.. 576, -58 L.Ed. 737 [aff sub 
nom. Ohio River & W. R. Co. v. Dit- 
tey, 203 F. 537]. 


78. Ohio Tax Cases, supra. 


[a] Thus railway franchises are 
not valueless so as to make the tax, 
imposed by Act May 3, 1911 (102 Ohio 
L. p 224), on gross earnings a taking 
of property without due process of 
law because the earnings of the rail- 
road are not sufficient to pay more 
than other legitimate high-grade se- 
curities or may not be sufficient to 
pay operating expenses. Ohio Tax 
Cases, 34 S.Ct. 372, 2382 U.S. 576, 58 
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but a tax on all gross receipts, which includes re- 
ceipts from interstate business, is invalid.*® 


Of sleeping or parlor car company. A statute im- 
posing on all sleeping and parlor car companies in 
the state a tax based on the gross receipts from busi- 
ness done between points in the state does not deny 


due process of law.*° 


[§ 116] h. Taxation of Stockholders.*1 <A state 
in which a corporation is chartered may tax all stock- 
holders on the shares of stock owned by them regard- 
less of whether the stockholders are residents or 
Persons and corporations may be 
taxed in the state of their domicile on shares of 
stock owned by them in foreign corporations.’* But 
a state tax on shares of nonresident stockholders in 
a foreign corporation having a statutory agent in 
the state contravenes the due process clause of the 
federal constitution,®* and a like rule applies where 


nonresidents. *? 


L.Ed. 737 [aff sub nom. Ohio River 
& W. R. Co..v. Dittey, 203 F. 537]. 


79. Galveston, ete, R. Co. v. 
Texas, 28 S.Ct. 688, 210 U.S. 217, 52 
L.Ed. 1031 [rev 97 S.W. 71, 100 Tex. 
153 (rev (Civ.App.) 93 S.W. 464) ]. 


80. Pullman Co. v. Knott, 69 So. 
703, 70 Fla. 9 [error dism 37 S.Ct. 428, 
243 U.S, 447, 61 L.Ed. 841]. 


81. Taxation of shares of stock- 
holders generally see infra §§ 275- 
280. 


« $2. Corry v. Baltimore, 25 S.Ct. 
/297,°196 U.S. 466; 49 L.Ed. 556 [aff 
53 A. 942, 96 Md. 310, 103 Am.S.R. 
364]; Travelers’ Ins. Co. v. Connecti- 
eut, 122 (\SiCt.. 673,185 U.S.+3 64,461. 
Ed. 949 [aff 47 A. 299, 73 Conn. 255, 
57 L.R.A. 481]; South Nashville St. 
R. Co. v. Morrow, 11 S.W.=348, 87 
Tenn. 406, 2 L.R.A. 853. 


83. Hawley v. Malden, 34 S.Ct.’ 
201, 232 U.S. 1, 58 Ld. 477, Ann. 
Cas.1916C 842 [aff 90 N.E. 415, 204 
Mass. 138]; Bellows Falls Power Co. 
v. Commonwealth, 109 N.E. 891, 222 
Mass. 51, Ann.Cas.1916C 834; Com- 
monwealth v. J. G. Brill Co., 134 A. 
441, 287, Pa. 59. 


[a] Thus the imposition of a prop- 
erty tax by Massachusetts on shares 
of a Vermont corporation, owned by 
a domestic corporation, is not a dep- 
rivation of property without due 
-process of law. Bellows Falls Power 
Co. v. Commonwealth, 109 N.B. 891, 
222 Mass. 51, Ann.Cas.1916C 834 [dism 
38 S.Ct. 68, 245 U.S. 630, 62 L.Ed. 
520 mem]. 


84 Utah Mortg. Loan Corporation 
v. Gillis, 290 P. 714, 49 Idaho 676 [foll 
Chicago Live Stock Loan Co. v. Ada 
County, 290 P. 717, 49 Idaho 684; 
Spokane & Hastern Trust Co. v. Gil- 
lis, 290 P. 717, 49 Idaho 685, and Union 
Central Life Ins. Co. v. Gillis, 290 P. 
717, 49 Idaho 686]. 


£5. People ex rel. Alpha Portland 
Cement Co. vy.’ Knapp, 181 N.Y.S: 32, 
191 App.Div. 262 [rev 129 N.E. 202, 
230 N.Y. 48, rearg den 132 N.E. 870, 
231 N.Y. 516]. 


86. Siler v. Board of Sup’rs of 
HC County, 298 S.W. 189, 221 Ky. 


87. Curing defective: 
Assessment see infra § 921. 
Levy see infra § 706. 

Sale see infra XII, 


&8 U.S.—Straus v. Foxworth, 34 
S.Ct. 42, 231 U.S. 162, 58 L.Ed. 168; 
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iy 


a statute seeks to permit the state to tax stock of 

a foreign corporation owned by another foreign 
corporation doing business in the state but whose 
general offices are in another state where it keeps 
the stock.8® A statute requiring the assessment of 
shares of stock in the hands of individual holders 
unless the corporation owns a specified per cent of 


its property within the state is not a denial of due 


process of law.*® 


in advance.®® 


870, 51 L. Hd. 1098, 11 Ann.Cas,. 


Ss. 
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COs Ne 


Ariz.—Wallapai Min., etce., 
Territory, 84 P. 85, 9 Ariz. 373. 


Cal.—Imperial Land Co. v. Im- 
periabliirri Dist: 416i B.nis 173" Cal 
660; Baird v. Monroe, 89 P. 352, 150 
Cal. 560 [appeal dism 28 S.Ct. 257 
mem, 207 U.S. 580 mem, 52 L.Ed. 349 
mem]; Peo. v. McCreery, 34 Cal. 432. 


Iowa.—Chicago, ete., R. Co. v. Har- 
rison County, 86 N.W. 322. 


Kan.—Atchison, ete, R. Co. v. 
Woodcock, 18 Kan. 20. 
Ky.—Slaughter v. Louisville, 8 S. 


W. 917, 89 Ky. 112, 12 Ky.L. 61. 


: pao tear v. Henderson, 17 Mich. 


N.J.—In re Report of Com’rs of 
Adjustment of Elizabeth, 10 A. 363, 
49 N.J.Law 488. 


N.M.—Maxwell v. Page, 168 P. 492, 
23 N.M. 356,-5 A.L.R. 155. 


N.Y.—Collins v. Long Island City, 
30 N.E. 835, 132 N.Y. 594; Collins v. 
Long Island City, 30 N.E. 835, 1382 
N.Y. 321. [aff 9° N.Y.S. 866, 56 Hun 


647]; Ensign v. Barse, 14 N.E. 401, 
15 N.EB. 400, 107 N.Y. 329; People v. 
Molloy, 35 App.Div. 186, 54 N.Y.S. 


1084 [aff 55 N.E. 1099, 161 N.Y. 621]; 
People v. Bleckwenn, 7 N.Y.S. 914, 55 
Hun 169 [aff 29 N.E. 1031, 129 N.Y. 
637]; People v. Turner, 2 N.Y.S. 253, 
49 Hun 466 [aff 22 N.B. 1022, 117 N. 
Y. 227, 15 Am.S.R. 498]; Francklyn 
v. Long Island City, 32 Hun 451 [aff 
102 N.Y. 692]; People v. Williams, 
3 Thomps.&C. 338; Lloyd v. Thomp- 
son, 60 N.Y.S. 72. 


Or.—Martin v. White, 100 P. 290, 53 
Or. 319. 


Wis.—Cross v. Milwaukee, 19 Wis. 
509; Tallman v. Janesville, 17 Wis. 
ous 


See also Constitutional Law § 276. 


Constitutional prohibition of: 
Impairment of vested rights see Con- 
stitutional Law § 535. 
Retrospective laws see Constitutional 
Law § 795. 


Retroactive effect of curative stat- 
ute see Constitutional Law § 795. 


[a] Statute simply provides a 
remedy and procedure for the collec- 
tion of taxes due, and which, even if 
retrospective, is such only in validat- 
ing proceedings which might have 
been authorized in advance, does not 


U. S. v. Heinszen, 27 S.Ct. 742, 206 U.] contravene the guaranty against dep- 


*By ALBERT DEFORDST TYLER (§ 117). 


[§ 117] Q, Invalid or Defective Exercise of Pow- 
er.*87 Nonjurisdictional defects or irregularities in 
the exercise of the taxing power may be cured by 
subsequent legislation,*® or, as otherwise stated, the 
legislature may validate any act or proceeding re- 
specting taxation which it might have authorized 
But this is not so where the tax is 
absolutely void for want of power to levy it,®® as 
in the case of a levy under a statute which conflicts 


rivation of property without due proc- 
ess of law. Wallapai Min., etc., Co. 
v. Territory, 84 P. 85, 9 Ariz. 373. 


89. U.S.—Exchange Bank Tax 
Cases, 21 F. 99 [aff 7 S.Ct. 1244, 122 
U.S. 154, 30 L.Ed. 1088]. 


Fla.—Chase v. Orange County, 87 
So. 770, 81 Fla. 237; Jacksonville v. 
Basnett, 20 Fla. 585. 


Iowa.—Chicago, R. I. & P. Ry. Co. 
v. Rosenbaum, 231 N.W. 646. 


N.Y.—People v. Inman, 90 N.E. 438, 
197 N.Y. 200; Smith v. Brooklyn, 52 
N.Y.S. 974, 32 App.Div.. 223; Hagner 
v. Hall, 42 N.Y.S. 63, 10 App.Div. 581. 


_N.C.—Edwards v. Nash County 
pose of Com’rs, 110 S.E. 600, 183 N.C. 


N.D.—Shuttuck v. Smith, 69 N.W. 
5, 6 N.D. 56. 


R.I.—Kettelle v. Warwick, etc., Wa- 
ter Co., 49 A. 492, 23 R.I. 114, 


Sees See v. Borchsenius, 30 Wis. 


90. U.S.—First Nat. Bank v. Cov- 
ington, 103 F. 523; Exchange Bank 
Tax Cases, 21 F. 99 [aff. 7 S.Ct. 1244, 
122 U.S. 154, 30 L.Ed. 1088]. 


Ala.—Wall-Hay-Wall Lumber Co. 
v. Mathews, 100 So. 824, 211 Ala. 426. 


Ill.—People v. Chicago, ete., R. Co., 
175 N.E. 4, 3438 Ill. 101. 


Kan.—Atchison, ete., 
Woodcock, 18 Kan. 20. 


Me.—Inhabitants of Otisfield v. 
Scribner, 151 A. 670, 129 Me. 311. 


Miss.—Hawkins v. Mangum, 28 So. 
872, 78 Miss. 97. 


N.Y.—Hagner v. Hall, 10 App.Div. 
581, 42 N.Y.S. 63 [aff 54 N.E. 1092, 159 
N.Y. 552]. 


N.C.—Southern Ry. Co. v. Cherokee 
County, 97 S.E. 758, 177 N.C. 86. 


Vt.—Tunbridge v. Smith, 48 Vt. 648. 


Ban tC aes v. Borchsenius, 30 Wis. 


Legislature “cannot cure the want 
of power to act.” People v. Chicago,, 
ots R._Co., 175 N.B. 4,348 Ill. 101, 


“General assembly cannot ratify an 
act which it could not authorize or- 
iginally.” Southern ‘Ry. Co. vy. 
Snes County, 97 S.E. 758, 762, 177 


Ren COL ave 


Deprivation without due process of 
law see supra §§ 94-116. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 117-119] ; 


with the federal or state constitution,®! or where 
the proceedings under it, which it is attempted to 
cure, were void ab initio, as for fraud, want of ju- 
risdiction or authority, or other fatal defect.9? As 
the legislature cannot make valid, retrospectively, 
what it could not originally have authorized, it can- 
not confirm unconstitutional taxation or any taxa- 
tion that wants any essential element of validity.°? 
But where the only defect in a tax is the want of 
previous legislation, this may, in the absence of 
special prohibitions, be cured retrospectively.°* A 
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fortiori, where a special assessment to pay for a 
particular work has been held to be illegal, a special 
authority given to make a new special assessment 
to pay for the completed work does not violate due 
process of law.®> A curative act legalizing city 
bonds issued for an unauthorized purpose has been 
held not to take the property of the taxpayers with- 
out just compensation in violation of a constitution- 
al guaranty that no man’s property shall be taken 
by law without just compensation.®® 


III. LIABILITY OF PERSONS AND PROPERTY**7 


[§ 118] A. Private Persons and Property—1l. 
Statutory Provisions—a. Necessity and Sufficiency. 
Since taxation is exclusively a legislative function,?® 
the foundation for all lawful state taxation must 
be laid by a valid act of the legislature.°® Tax stat- 
utes should select the subjects of taxation,! as by 
designating the property out of which the imposition 
is to be raised,? although words of general descrip- 


tion may be sufficient for such purposes,® should 
prescribe the mode of collection,* and should comply 
with constitutional requirements.°® ; 

[§ 119] b. Construction. Generally speaking, 
general rules’ apply to the interpretation of the 
statutes relating to the taxation of persons or prop- 
erty. A tax statute should be construed in con- 
nection with other tax acts,® and in the light of 


91. Ala.—Wall-Hay-Wall Lumber 


426 


Ill.—People v. Chicago & E. I. Ry. 
Co., 175 N.E. 4, 348 Ill. 101. 


Miss.—Hawkins v. Mangum, 28 So. 
872, 78 Miss. 97. 


N.C.—Southern R. Co. v. Cherokee 
County, 97 S.E. 758, 177 N.C. 86. 


% Wis.—Dean v. Borchsenius, 30 Wis. 
36. 


92. Cal.—People v. McCreery, 
Cal. 432. 


Tll.—People v. Chicago, M. & St. P. 
Ry. Co., 152 N.B. 560, 321 Ill. 499. 


Ky.—Turner v. Pewee Valley, 38 S. 
W. 143, 688, 100 Ky. 288, 18 Ky.L. 755; 
Slaughter v. Louisville, 8 S.W. 917, 
89 Ky. 112, 12 Ky.L. 61. 


Me.—Otisfield v. Scribner, 
670, 129 Me. 311. 


N.Y.—Selpho v. Brooklyn, 9 N.Y.St. 
700. 5 


S.D.—Evans v. Fall River County, 
9 S.D. 130, 68 N.W. 195. 


Alta.—White v. Municipal Dist. of 
Inga, [1929] 1 Dom.L.R. 360. 


See State v. Bond-Dillon Co., 231 
P. 701, 30 N.M. 267 (holding that L. 
[1921] ¢ 133, making overvaluation of 
property good defense in state’s ac- 
tion for taxes was not available where 
valuation had become final prior to 
time when act went into effect). 


93. Billings v. Detten, 15 Ill. 218; 
Marsh v. Chestnut, 14 Ill. 223; Stew- 
art v. Trevor, 56 Pa. 374; Miller v. 
Hale, 26 Pa. 432 3 

94. U.S.—U. S. v. Heinszen, 27 S. 
Ct. 742, 206 U.S. 370, 51 L.Ed. 1098, 
11 Ann.Cas. 688 [rev 42 Ct.Cl. 58]. 


Conn.—Booth v. Woodbury, 32 Conn. 
118. : 

Mass.—Lowell v. Oliver, 8 Allen 
247. 

N.H.—Crowell v. Hopkinton, 45 N. 
E193 : 

N.J.—State v. Demarest, 32 N.J. 
Law 528 [appeal dism 4 S.Ct. 25, 110 
U.S. 400, 28 L.Ed. 191]. 


Pa.—Grim v. Weissenberg School 
Dist., 57 Pa. 433, 98 Am.D. 237. 


95. Lombard v. West Chicago Park 
Comrs., 21 S.Ct. 507, 181 U.S. 33, 45 L. 
Ed. 731 [aff 54 N.E. 941, 181 Ill. 136]. 
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151 A. 


Co. v. Mathews, 100 So. 824, 211 Ala.| E. 212, 


96. Schneck v. Jeffersonville, 52 N. 


152 Ind. 204. 


. Taxing) power generally see 
supra § 7 et seq. 


98. See supra § 10. 


99. Colo.—Stanley v. Little Pitts- 
burg Min. Co., 6 Colo. 415. 


- Del.— Neary v. Philadelphia, ete., 
R. Co., 9 A. 405, 12 Del. 419. ‘ 


Ga.—Barlow v. Sumter County, 47 
Ga. 639. 


Ill. Webster v. People, 98 Ill. 343. 


Ind.—Hart v. Smith, 64 N.E. 661, 
168 Ind. 182, 95 Am.S.R. 280, 58 L.R.A. 


Mich.—In re Dodge Bros., 217 N.W. 
777, 241 Mich. 665. 


N.J.—Bente v. Bugbee, 137 A. 554, 
‘103 N.J.Law 696; Bente v. Bugbee, 
137 A. 552, 103 N.J.Law 608, 611, 58 
A.L.R. 1137 [rev 134 A. 185, 4 N.J. 
Misc. 701, and cit Cyc]. 


N.Y.—Sanders v. Downs, 36 N.HE. 
391, 141 N.Y. 422; Queens County 
Water Co. v. Monroe, 83 App.Div. 105, 
82 N.Y.S. 610. 


Ohio.—Zanesville v. Richards, 5 
OhioSt. 589; Whitely v. Arbogast, 6 
OhioN.P.N.S. 313. d 


Pa.—Harrison’s Appeal, 29 Pa.Dist. 
444, 


Va.—Virginia, etc., R. Co. v. Wash- 
ington County, 30 Gratt. (71 Va.) 471. 


Wis.—State v. Cary, 210 N.W. 420, 
191 Wis. 153. 


“In order to justify the taxation 
of any property there must be legis- 
lative authority therefor.’ Harri- 
son’s Appeal, 29 Pa.Dist. 444. 


“Without express authority of law 
no tax either for state, county or mu- 
nicipal purposes can be levied.” 
Whitely v. Arbogast, 6 OhioN.P.N.S. 
313,- 318. 

“Tax exactions, property or excise, 
must rest upon legislative enact- 
ment.” In re Dodge Bros., 217 N.W. 
777, 779, 241 Mich. 665. 


1. City of St. Albans v. Avery, 114 
A. 31, 95 Vt. 249 [cert den 42 S.Ct. 
51, 275 U.S. 640, 66 L.Ed. 411, and er- 
ror dism 42 S.Ct. 54, 275 U.S. 666, 66 
L.Ed. 425]. 


2. State v. Chamberlin, 37 N.J.Law 
388. 


3. City of St. Albans v. Avery, 
114 A. 31, 95 Vt. 249 [cert den 42 S. 
Ct. 51, 275 U.S. 640, 66 L.Ed. 411, and 
error dism 42 S.Ct. 54, 275 U.S. 666, 
66 L.Ed. 425]. ‘ 

[a] Every species of property need 
not be specifically named for taxa- 
tion, general words of description be- 
ing sufficient, as the question is one 
of determining the legislative intent 
by the ordinary rules of statutory 
construction. City of St. Albans v. 
Avery, 114 A. 31, 95 Vt. 249 [cert den 
42 S.Ct. 51, 275 U.S. 640, 66 L.Ed. 411, 
and error dism 42 S.Ct. 54, 275 U.S. 
666, 66 L.Ed. 425]. : 


4. State v. Chamberlin, 37 N.J.Law 
388; City of St. Albans v. Avery, 114 
A. 31, 95 Vt, 249 [cert den 42 S.Ct. 51, 
275 U.S. 640, 66 L.Ed. 411, and error 
dism 42 S.Ct. 54, 275 U.S. 666, 66 L. 
Ed. 425]. 


[a]. Regulations for assessment 
must. be prescribed by the legislature 
in order to make effective its selec- 
tion of the subjects of taxation. City 
of St. Albans v. Avery, 114 A. 31, 95 
Vt. 249 [cert den 42 S.Ct. 51, 275 U.S. 
640, 66 L.Ed. 411, and error dism 42 
S.Ct. 54, 275 U.S. 666, 66 L.Hd. 425]. 


Levy and assessment generally see 
infra §§ 673-921. 

5. See supra § 9 et seq. 

6. Construction of or respecting: 


Acts granting power of taxation to 
municipal corporations see Munici- 
pal Corporations § 4278 et seq. 


Curative tax acts see infra XII. 
Double taxation see supra § 71. 
Repealing tax acts see infra § 122. 
Revenue laws: 
Generally see Statutes § 670. 
Customs Duties § 16. 
Internal Revenue §§ 13-39. 
Licenses § 66. 
Tax acts which: 


Allow redemption from 
see infra XII. 


Declare forfeiture of property de- 
linquent see infra XV 


Grant exemptions see infra §§ 396, 
397. > 


tax sales 


7. See Statutes §§ 563-734. 
8. See cases infra this section. 


9. East Livermore v. Livermore 
Falls Trust, etc., Co., 69 A. 306, 103 
Me. 418, 15 L.R.A.N.S. 952, 13 Ann, 


Persons liable see infra §§ 123-125.|1 Cas. 631. 


*By DOUGLAS ROBINSON GRAY (§§ 118-205), 
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its practical interpretation by tax officials and pub- 
lie,t° and of the purpose leading to its enactment.** 


Strict censtruction. 


[a] Prior and contemporaneous.— 
East Livermore v. Livermore Falls 
Trust, etc., Co., 69 A. 306, 103 Me. 418, 
15 L.R.A.N.S. 952, 13 Ann.Cas. 631. 


10. East Livermore v. Livermore 
Falls Trust, etc., Co., 69 A. 306, 103 
Me. 418, 15 L.R.A.N.S. 952, 13 Ann. 
Cas. 631. 


fa] Language alone not con- 
trolling.—A statute imposing taxes 
is not to be interpreted by its lan- 
‘guage alone, but in the light of con- 
temporaneous and subsequent practi- 
eal understanding of it by taxing offi- 
cers and the public. East Livermore 
v. Livermore Falls Trust, etc., Co., 69 
A. 306, 103 Me. 418, 15 L.R.A.N.S. 952, 
13 Ann.Cas. 631. 


11. People ex rel. Pratt v. Gold- 
fogle, 151 N.E. 452, 242 N.Y. 277. 


12. Spaulding v. Adams County, 
140 P. 367, 79 Wash. 193 (taxing stat- 
utes are to be liberally construed, and 
the action of taxing officers upheld 
wherever the substance and spirit of 
the statute are followed, even though 
there is a departure from its strict 
letter). 


13. U.S.—Gould v. Gould, 38 S.Ct. 
58, 245 U.S. 151, 62 L.Ed. 211; Con- 
verse v. Northern Pac. R. Co., 2 F. 


(2d) 959; State of Ohio v. Harris, 
229 F. 892, 144 C.C.A. 174 [cert den 
37 S.Ct. -18;° 242 U.S2.634, 61 L.kd, 
538]; Rockefeller v. O’Brien, 224 F. 
Fall fatt (239' Es 2%) Lo22C.C.Aj 16915 
Anderson v. Morris & E. R. Co., 216 
Be So, elon C.C.A. | 82s RPOmKers' rv. 
Barney, 19 F.Cas.No. 11,361, 5 Blatchf. 
202; U. S. v. Watts, 28 F.Cas.No. 16,- 
653, 1 Bond 580; U. S. v. Wiggles- 
worth, 28 F.Cas.No. 16,690, 2 Story 
369. 


Ala.—State v. Roden Coal Co., 73 
So. 5, 197 Ala. 407; New England 
Mortg. Security Co. v. Montgomery 
County Bd. of Revenue, 1 So. 30, 81 
Ala. 110; State v. Brewer, 64 Ada. 287; 
Best v. City of Birmingham, 78 So. 
100, 16 Ala.App. 353 [rev on other 
grounds 79 So. 113, 201 Ala. 641]. 


Cal.—Pioneer Express Co. v. Riley, 
284 P. 663, 209 Cal. 677; Hstate of 
Potter, 204 P. 826, 188 Cal. 55; Con- 
nelly v. City and County of San Fran- 
cisco, 127 P. 834, 164 Cal. 101; Merced 
County v. Helm, 36 P. 400, 102 Cal. 
165. 


Fla.—Moseley v. Tift, 4 Fla. 402. 


Ga.—Savannah v. Hartridge, 8 Ga. 
28. 

Hawaii.—Apokaa Sugar Co. v. Wild- 
er, 21 Hawaii 571, 577 [quot Cyc]; 
Assessor v. C. Brewer & Co., 15 Ha- 
waii 29. 

Ill.—Alton v. Aitna Ins. Co., 82 Ill. 
45. 


Ind.—Smith v. Waters, 25 Ind. 397; 
Barnes v. Doe, 4 Ind. 132. 


Me.—HEast Livermore y. Livermore 
Falls Trust, ete., Co., 69 A. 306, 103 


Me. 418, 15 L.R.A.N.S. 952, 13 Ann. 
Cas. 631; Williamsburg vy. Lord, 51 
Me. 599. 


Mass.—Osgood v. Tax Commission- 
er, 126 N.E. 371, 285 Mass. 88; Green 
v. Holway, 101 Mass. 2438, 3 Am.R. 
339; Sewall v. Jones, 9 Pick. 412. 


Miss.—Vicksburg, ete, R. Co. v. 
State, 62 Miss. 105. 


N.H.—Cahoon vy, Coe, 57 N.H. 556. 


While there is some contrary 
authority,1? the general rule is that statutes provid- 
ing for taxation are to be construed strictly as 


TAXATION 


N.Y.—Matter of Vassar, 27 N.E. 
394, 127 N.Y. 1; Matter of Enston, 21 
N.E. 87, 1138 N.Y. 174, 3 L.R.A. 464; 
Adamson v. Schreiner, 162 N.Y.S. 653, 
176 App.Div. 95 [rev 160 N.¥.S: 745, 
95 Misc. 386]; People ex rel. Woclark 
Realty Co. v. Gaus, 118 N.Y.S. 835, 
134 App.Div. 83 [rev on other grounds 
91 N.E. 266, 198 N.Y. 54, 28 L.R.A.N.S. 
371]; Peo. v. Duffy-McInnerney Co., 
122 App.Div. 336, 106 N.Y.S. 878 [aff 
86) Ne. 1129,.199 N.Y. 7636, Nay ely. 
Proc.N.S. 142]; In re Green’s Hstate, 
178 N.Y.S. 353, 109 Mise. 112 [rev on 
other grounds 182 N.Y.S. 190, 192 
App.Div. 30]; In re Kean, 177 N.Y.S. 
789, 108 Mise. 538; In re Wadsworth’s 
Estate, 166 N.Y.S. 716, 100 Misc. 439 
[aff 172 N.Y.S. 924, 185 App.Div. 944]; 
In re Hodges, 148 N.Y.S. 427; People 
ex rel. McKnight v. Union Bag & Pa- 
per Co., 118 N.Y.S. 456, 63 Mise. 132; 
White v. Walsh, 114 N.Y.S. 1015, 62 
Misc. 423. 


Pa.—Com. v. Philadelphia Rapid 
Transit Co., 1384 Al 455, 2877 Pa. 190% 
Boyd v. Hood, 57 Pa. 98; Cupp Gro- 
cery Co. v. City of Johnstown, 88 Pa. 
Super. 602; Com. v. Girard Trust Co., 
3 Pa.Dist.&Co. 722; Com. v. Taylor, 3 
Pa.Dist.&Co. 306; Com. v. Johnston, 
2 Pa.Dist.&Co. 111. But see South 
Chester v. Broomall, 1 Del.Co. 58. 


Tenn.—Chattanooga, Plow Co. v. 
Hays, 140 S.W. 1068, 125 Tenn. 148. 


Va.—Com. v. Safe Deposit & Trust 
Co. of Baltimore, 155 S.E. 895, 155 Va. 
452; County of Sussex v. Jarratt, 
106 S.E. 384, 129 Va. 672; Interstate 
R. Co. v. Roberts, 105 S.H. 463, 127 
Va. 688; Jamison vy. Commonwealth, 
90 S.-H. 640, 120 Va. 137. 


Wis.—Wisconsin Tel. Co. v. 
kosh, 21 N.W. 828, 62 Wis. 32. 


BEng.—Oriental Bank Corp. Vv. 
Wright, 5 App.Cas. 842; Denn v. Dia- 
mond, 4 B.&C. 2438, 10 BE.C.L. 561, 107 
Reprint 1049; Warrington v. Furbor, 
8 Hast 242, 103 Reprint 334; Gurr v. 
Scudds, 11 Exch. 190, 156 Reprint 798; 
Wroughton v. Turtle, 11 M.&W. 561, 
152 Reprint 929. 


Ont.—Rideau Club v. Ottawa, 15 
Ont.L. 118, 124, 10 Ont.W.R. 519; Do- 
minion Exp. Co. v. Niagara, 15 Ont. 
Tee 1GS5, 10 MONT. Wate oe 


Sask.—Harris Co., Ltd. v. Bijork- 
dale,’ [1929] 2 Dom.L.R. 507%. - 


Austr.—Commissioners of Stamps 
v. Wienholt, 20 Austr.C.L.R. 531. 


“Statutes imposing taxes are con- 
strued most strongly in favor of the 
taxpayer, and will not be extended by 
implication to the prejudice of the 
taxpayer beyond the clear import of 
the language used. Commonwealth 
v. P. Lorillard Co., 105 S.E. 683, 685, 
P29) Via Wade 


“A tax law cannot be extended by 
construction to things not described 
as the subject of taxation.” Boyd v. 
Hood, 57 Pa. 98, 101 [quot Cupp Gro- 
cery Co. v. City of Johnstown, 88 Pa. 
Super. 602, 606]. 


[a] Reason for rule.—‘‘With the 
state practically all-powerful in its 
selection of the subjects of taxation 
and the amount of tax which shall be 
levied, the helplessness of the citizen 
demands, for his protection, that, if 
the Legislature intends to tax him, 
it shall at least be required to say so, 
in clear and unmistakable terms.” 
Converse v. Northern Pac. Ry. Co., 2 


Osh- 
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against the state and in favor of the taxpayers;*? 
but this principle must not be pushed so far as to 
defeat the legislative purpose by mere construction, 
but an interpretation of the statute must be given 
in accordance with its real intention and meaning if 
that is clearly discoverable.14 


F.(2d) 959, 960. 


[b] In case of doubt they are con- 
strued most strongly against the gov- 
ernment, and in favor of the citizen.” 
Gould v. Gould, 38 S.Ct. 53, 245 U.S. 
151, 62 L.Ed. 211 [quot Pioneer Ex- 
press Co. v. Riley, 284 P. 663, 667, 208 
Cal 6h. a, 


[c] “Itis a long-settled and famil- 
iar doctrine, applicable to all forms 
of taxation, that the legislative body 
must express its intention to tax in 
distinct and unambiguous language; 
the language employed cannot be ex- 
tended, by implication, beyond its 
clear import, and well-founded doubts 
engendered in attempting to apply 
the statute must be resolved in favor 
of the taxpayer.” State of Ohio v. 
Harris, 229 F. 892, 898, 144 C.C.A. 174 
[cert. den 37 S.Ct. 18, 242 U.S. 634, 
61 L.Ed. 538]. 


[d] Rule applied to: (1) Busi- 
ness assessment tax on land. Rideau 
Club v. Ottawa, 15 Ont.L. 118, 10 Ont. 
W.R. 519; Dominion Express Co. v. 
Niagara, 15 Ont.L. 78, 10 Ont.W.R. 
513. (2) Conservation tax. Apokaa 
Sugar Co. v. Wilder, 21 Hawaii 571. (3) 
Fire insurance premium tax. Adam- 
son v. Schreiner, 162 N.Y.S. 653, 176 
App.Div. 95 [rev 160 N.Y.S. 745, 95 
Mise. 386]. (4) Merchant’s ad va- 
lorem and privilege tax. Chattanooga 
Plow Co. v. Hays, 440 S.W. 1068, 125 


Tenn. 148. (5) Mining interest tax 
on realty. State v. Roden, 73 So. 5, 
197 Ala. 407. (6) Mortgage tax. Peo. 


v. Union Bag, etc., Co., 63 Misc. 132, 
118 N.Y.S. 456; White v. Walsh, 114 
N.Y.S. 1015, 62 Mise. 423. (7) Privi- 
lege tax. Vicksburg, etc., R. Co. v. 
State, 62 Miss. 105. (8) Recording 
tax. Interstate R. Co. v. Roberts, 105 
S.E. 463, 127 Va. 688. (9) Stamp tax. 
Smith v. Waters, 25 Ind. 397; Boyd 
v. Hood, 57 Pa. 98; Denn v. Diamond, 
4 B.&C. 243; 6 D.&R. 328; L0H eds 
561, 107 Reprint 1049; Commission- 
ers of Stamps v. Wienholt, 20 Austr. 
C.L.R. 531. (10) Statute conferring 
authority on commissioners to im- 
pose taxes. Moseley v. Tift, 4 Fla. 


402. @1) “Transfer taxi Com A.v. 
Taylor, 3 Pa.Dist.&Co. 306. 

14 Conn.—Cornwall v. Todd, 38 
Conn. 443; Hubbard v. Brainard, 35 
Conn. 563 [rev on other grounds 12 
Wall..1, 20 L.Hd. 272]. 


Ind.—Hasely v. Ensley, 82 N.E. 809, 
40 Ind.App. 589. 


Neb.—State v. Omaha Country 
Club, 110 N.W. 693, 78 Neb. 178. 


Gp ee v. Taylor, 35 N.J.Law 


N.Y.—White v. Walsh, 62 Misc, 423, 
427, 114 N.Y.S. 1015. 


Va.—City of Richmond v. Drewry- 
Hughes Co., 94 S.E. 989, 90 S.E. 635, 
122 Va. 178. 


Eng.—Rein v. Lane, L.R. 2 Q.B. 
144; Styles v. Middle Temple, 68 L.J. 
Q.B. 157. 


Sask.—Dominion Exp. Co, v. Regi- 
na, 4 Sask.L, 34. 


Newfoundl.—Appraisers y. Morris, 
1 Newfoundl. 273. 


“Tt is contended, and it is undoubt- 
edly true as a general proposition, 
that taxes must be plainly authorized 
before they can be collected; but this 
rule does not go to the extent of cut- 
ting off and shutting out all the 
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: In determining whether rule of ejusdem generis?® 
is applicable to a particular tax statute, the courts 
will consider the object and purpose of the law of 
taxation, both constitutional and statutory.1® 


Retrospective operation.!7 


lights that may be reasonably brought 
to bear in determining the intention 
cf the law making power.” Rich- 
mond v. Drewry-Hughes Co., 94 S.E. 
989, 993, 122 Va. 178. 


15. See Statutes § 581. 


16. State ex rel. Globe-Democrat 
Pub. Co. v. Gehner, 294 S.W. 1017, 316 
Mo. 694. 


tal. Rule held inapplicable.—State 
ex rel. 
Gehner, 294 S.W. 1017, 316 Mo. 694. 


17, Construction against retrospec- 
tive operation of statutes generally 
See Statutes §§ 692-698. 


18. See Constitutional Law § 783. 


19. Alaska Consol. Canneries v. 
Territory of Alaska, 16 F.(2d) 256. 


20. U.S.—Locke v. New Orleans, 
4 Wall. 172, 18 L.Ed. 334. 


Ala.—Hawkins v. People’s Finance 
& Thrift Co., 122 So. 650, 219 Ala. 558; 
State v. Still, 62 So. 534, 182 Ala. 503. 


Ky.—Bierly v. Quick Run, etc., R. 
Co., 29 S.W. 874, 17 Ky.L. 36. 


La.—New Orleans v. Rhenish West- 
phalian Lloyds, 3i La.Ann. 781. 


Mass.—Magee v. Treasurer and Re- 
ceiver General, 153 N.E. 1, 256 Mass. 
512. 


Mont.—Byrne v. Fulton Oil Co., 278 
P. 514, 85 Mont. 329. 


N.Y.—Peo. v. New York Floating 
Dry-Dock Co., 92 N.Y. 490; Peo. v. 
Spring Valley Hydraulic Gold Co., 92 
N.Y. 383. 


S.c.—State v. Burger, 26 S.C.L. 410. 


Tex.—Cadena yv. State, (Civ.App.) 
185 S.W. 367. 


Eng.—Suffield v. Inland Revenue 
Commissioners, [1908] 1 K.B. 865. 


Austr.—Commissioners of Stamps 
v. Wienhoit, 20 Austr.C.L.R. 531. 


[a] Construction held not retroac- 
tive.—Construing a mortgage recor- 
dation tax statute as requiring pay- 
ment of the tax on future recordation 
of mortgages executed prior to enact- 
ment of the statute is giving such a 
statute a prospective and not a re- 
troactive construction, since there 
would be no retroactive effect unless 
the statute required a tax on previous 
recordations or registrations as dis- 
tinguished from future registrations 
of past executed mortgages. State v. 
Still, 62 So. 534, 182 Ala. 503. 


[b] Where the terms of the stat- 
ute are clearly retrospective, there is 
no room for construction and the rule 
requiring a purely prospective inter- 


While certain classes 
of tax statutes may operate retrospectively without 
being unconstitutional,’ there is a presumption that 
the statutes operate only prospectively,!® and a tax 
statute will not be construed retrospectively unless 
_in accordance with its plain meaning.?° 
statute cannot be construed prospectively as to 
some and retroactively as to others.?! 


[§ 120] c. Repeal—(1) What Constitutes. In ac- 
cordance with general rules?” a law imposing taxa- 
tion may be repealed either by an express declaration 
of the legislature to that effect or by the enactment 
of new and inconsistent legislation operating as a 
repeal of earlier laws by implication,?® 


Globe-Democrat Pub. Co. v. }. 


TAXATION 


prior laws.?4 


General. 


A taxing 


There is 


pretation is inapplicable. Apokaa Su- 
gar Co. v. Wilder, 21 Hawaii 571; In re 
Lovell, [1907] 1 Ch. 249. 


21. Greene v. Frankfort Distillery 
Co., 273: S.W. 28, 209 Ky. 427 


22. See Statutes § 498 et seq. 


23. U.S.—Union Pac. R. Co. vy. 
Ryan, 5 S.Ct. 601, 183 U.S. 516, 28 L. 
Ed. 1098. 


Cal.—Crosby v. Patch, 18 Cal. 438. 


Ind.—State v. Brugh, 32 N.E. 869, 
5 Ind.App. 592. 


Ky.—Callahan v. Singer Mfg. Co., 
92 S.W. 581, 29 Ky.L. 123; Bevins v. 
Com., 86 S.W. 544, 27 Ky.L. 735. 


La.—Wintz v. Girardey, 31 La.Ann. 
381, 383. 


N.Y.—Cone v. Lauer, 115 N.Y.S. 644, 
131 App.Div. 193 [aff 115 N.Y.S. 1116, 
131 App.Div: 193, and appeal dism 92 
N.E. 1081, 198 N.Y. 597]. 


Pa.—Philadelphia v. Kingsley, 5 


Pa.Co. 75; Price v. Hunter, 21 Wkly. 
N.C. 306. 

Tenn.—Parmer v. Lindsey, 3 S.W. 
(2d) 657,157 Tenn. 29. 

Va.—Fox v. Com., 16 Gratt. (57 
Vian l. | 

Wyo.—Frontier Land, etc., Co. v. 
Baldwin, 31 P. 403, 3 Wyo. 764, 


[a] Repeal shown.—Cone v. Lauer, 
131 App.Div. 193, 115 N.Y.S. 644 [dism 
92 N.E. 1081, 198 N.Y. 597] (holding 
that the general tax law of 1896 re- 
pealed by implication the special acts 
relating to taxation in Suffolk coun- 
ty). ; 


[b] Repeal not shown.—Duval v. 
Harvey, 87 So. 730, 148 La. 739 (hold- 
ing that Act (1918) No. 239, impos- 
ing a license tax on dogs, and with- 
out making payment of the license 
obligatory, directing the sheriff to de- 
liver a license tag to any citizen ap- 
plying therefor, is not inconsistent 
with, and does not repeal, Act (1882) 
No. 107, providing that no dog not 
placed on the assessment roll shall be 
entitled to the protection of the law). 


24. Proctor v. State, 109 So. 105, 
215 Ala. 6; State Tax Commission v. 
Tennessee Coal, Iron & R. Co., 89 So. 
179, 206 Ala. 355. 


[a] Ilustration.—The repealing 
clause of Revenue Act (1919), ex- 
pressing the legislative intent to re- 
peal only so much of previous enact- 
ments as are in conflict therewith, 
thereby indicates that it was not in- 
tended as a complete and exclusive 
act in and of itself and that no repeal 
by implication is intended. State Tax 
Commission vy. Tennessee Coal, Iron & 
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no repeal by implication where the later act ex- 
presses the extent to which it is intended to repeal 


[§ 121] (2) Construction and Effect—(a) In 
Repeal of statutes providing for taxation 
of enumerated kinds of property operates as an 
exemption of such property from taxation.?° 


[§ 122] (b) Retrospective Construction and Ef- 
fect. The general rule is that, in the absence of clear 
legislative intent to the contrary, repealing acts are 
to be given a purely prospective construction,?¢ 
although there is other authority holding that re- 
pealing acts should be construed as defeating all 
_liability under the act repealed in the absence of a 
clear legislative intent to preserve such liability.?7 
Ordinarily repeal of a tax statute does not operate 
to remit taxes accrued under the repealed act,?8 - 
especially where the legislative intent to preserve 


R. Co., 89 So. 179, 206 Ala. 355. 


25. In re Opinion of the Justices, 
9S Ale silty Se NEL. 6140 


[a] Thus, repeal of Pub. St. (1901) 
e 55 § 7 subds 1-5, relating to taxes 
of enumerated classes of personal 
property, exempts the property from 
taxation. In re Opinion of the Jus- 
tices; "93° AU-311, 77° N.H: 621; 


Exemption generally see infra §§ 
382-618. 


26. Ark.—State v. Certain Lands, 
40 Ark. 35. 


reigns v. Whipple, 44 Cal. 


Ga.—Howard v. Savannah, T. U. P. 
Charlts 173: 


N.C.—Mann vy. Allen, 88 S.E. 235, 
LTE ONC 219) 


N.D.—Blakemore v. Cooper, 106 N. 
W. 566, 15 N.D. 5, 125 Am.S.R. 574, 4 
L.R.A.N.S. 1074. 


Okl.—McNeal v. Ritterbusch, 116 
P. 778, 29 Okl2223. 
Pa.—Chalker v. Ives, 55 Pa. 81. 


But see Philadelphia v. Kingsley, 5 
Pa.Co. 75, 77 (wherein the court said: 
“Nothing less than plain words ex- 
cepting existing cases or claims from 
the operation of a repealing Act, or a 
continuance of the same system of 
taxation under new regulations, will 
save such cases or claims from the 
effect of the repeal’’). 


27. Gorley v. Sewell, 77 Ind. 316 
(where, however, the repealing act 
was held to contain a saving clause); 
Bleidorn v. Abel, 6 Iowa 5. 


23. Ala.—Hooper v. State, 37 So. 
662, 141 Ala. 111; State v. Sloss, 3 So. 
745, 83 Ala. 98. 


Ark.—State v. Certain Lands, 
Ark, 35. 


Cal.—Oakland v. Whipple, 44 Cal. 
3038. 


Kan.—Gardenhire v. 
Kan. 83. 


La.—New Orleans v. Rhenish West- 
phalian Lloyds, 31 La.Ann. 781. 


Me.—State v. Waterville Sav. Bank, 
68 Me. 515. 


N.J.—Belvidere v. Warren R. Co., 
34 N.J.Law 193 [aff 35 N.J.Law 584]. 


N.M.—Board of Education v. Mc- 
Rae, 218 P. 346, 29 N.M. 85. 


Okl.—McNeal v. Ritterbusch, 
P. 778, 29 Oki. 223. 


Tex.—Clegg v. State, 42 Tex. 605. 


40 


Mitchell, 21 


116 


[a] Poll tax.—Board of Education 
v. McRae, 218 P. 346, 29 N.M. 85. 
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rights under the former act is clearly manifest,?® 
although repeal may prevent collection of back taxes 
which have not become a fixed charge prior to re- 
peal of the statute under which claimed.*° 


Repeal of an assessment statute precludes sub- 
sequent making of back assessments thereunder.*+ 


[§ 123] 2. Persons Liable*?—a. In General. Gen- 
erally speaking, every person who subjects himself 
or his property to the jurisdiction of the state comes 
within its taxing power,**? and every property owner 
holds his title subject to the sovereign’s right of 
Liability to taxation is, however, based 
upon the individual’s reciprocal enjoyment of the 


taxation.®4 


TAXATION 


An individual, 


A “firm” has 


benefits of government,*®® and persons who are clear- 


ly beyond reach of governmental benefits are like- 
wise beyond the scope of the taxing power.*® 
liability will not be implied against persons who do 
not fall within the description of those subjected 
to tax by statutory provisions imposing same.°7 


29. Gorley v. Sewell, 77 Ind. 316; 
Commonwealth Vv. Commonwealth 
Bank, 22 Pick. (Mass.) 176; Com- 


monwealth v. Mortgage Trust Co., 76 
A. 5, 227 Pa. 163; Pacific, ete., Tel. 
Co. v. Commonwealth, 66 Pa. 70 [aff 
3 Brewst. 517]. 


[a] Thus a_ statute, repealing 
former acts on the same subject, does 
not abolish all rights under the re- 
pealed acts, if the legislative intent 
not to abolish them appears, especial- 
ly where such acts provide for the 
assessment and collection of annual 
taxes. Commonwealth v. Mortgage 
Trust Co.,.76 A.-5; 227 Pa. 163: 


30. State v. Pioneer Oil & Refining 
Co., (Tex.Commn.App.) 292 S.W. 869 
[rev (Civ.App.) 273 S.W. 615] (to 
effect that both a levy and an assess- 
ment are essential to preserve the 
right to collect tax following repeal 

of statute on which based). 


31. Nashville Ry. & Light Co. v. 
Norvell, 124 S.W. 613, 122 Tenn, 613. 


[a] Tustration.—L. (1907) c 602, 
a general assessment law, repealing 
the former general law, L. (1903) ¢ 
258, and L. (1907) c 602 § 30, provid- 
ing for the back-assessment of prop- 
erty, thereupon became the only pro- 
vision for such assessment, and prop- 
erty cannot be back-assessed under 
the act of 1903. Nashville Ry. & 
Light Co. v. Norvell, 124 S.W. 6138, 122 
Tenn. 613. 

62. Corporations see infra § 231. 

83. Fla.—State v. Beardsley, 82 So. 
794, 77 Fla. 808. ; 


Ky.—Commonwealth v. Union Pac. 
R. Co., 283 S.W. 119, 214 Ky. 339, 49 
A.L.R. 1091. 

Md.—Monticello Distilling Co. 
Baltimore, 45 A. 210, 90 Md. 416. 


Pa.—Central Petroleum Co. v. Com., 
25 Leg.Int. 316. 


Newfoundl.—Appraisers vy. Morris, 
1 Newfoundl. 273. 


[a] All domiciled within the state 
are subject to personal tax, whether 
citizens, aliens, or corporations, 
Com.’ iv. Union Pac..R. Co), 283. Siw. 
119, 214 Ky. 339, 49 A.L.R. 1091. 


General restrictions see passim 
supra §§ 1-117. 


Specific exemptions see infra §8§ 
433-618. 


34. Van Gunten v. Worthley, 159 
N.E. 326, 25 OhioApp. 496. 


35. See supra § 7. 
36. Fitch v. Wisconsin 


Vv. 


Tax 
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Tax 


Commn., 230 N.W. 37, 201 Wis. 383. 


[a] Dead man or his representa- 
tive enjoys no protection of govern- 
ment and there is no theory on which 
the state can impose a tax upon the 
corpse or its property, although the 
decedent’s estate may be subjected 
to taxation so long, and only so long, 
as such estate continues to exist as a 
legal entity enjoying governmental 
protection. Fitch v. Wisconsin Tax 
Commn., 230 N.W. 37, 201 Wis. 383. 


Disabilities see infra § 124. 


§ nobeemcad and citizenship see infra 
125. 


&7. In re Kite’s Hst., 187 N.W. 585, 
194 Iowa 129, 24 A.L.R. 850; Chatta- 
nooga Plow Co. v. Hays, 140 S.W. 
1068, 125 Tenn. 148. 


[a] Class of persons not within 
the provisions of the statute imposing 
a tax are not impliedly subject there- 
to. In re Kite’s Est., 187 N.W. 585, 
194 Iowa 129, 24 A.L.R. 850. 


[b] Manufacturer not taxable as 
“dealer” or “merchant.”—Chatta- 
nooga v. Hays, 140 S.W. 1068, 125 
Tenn. 148. 


{[c] Manufacturer held “merchant” 
within tax act where engaged in sell- 
ing articles of own production. Cen- 
tral Azucarera v. Trinidad, 46 Philip- 
pine 492, 


88. See infra § 242. 


39. Redfield v. Fisher, 
P. 813 [reh den 295 P. 461 


40. Redfield v. Fisher, supra. 
41. Redfield v. Fisher, supra. 


42. Bivins & Carroll v. Bird, 121 
P. 1080, 31 Okl. 286. 


43. Redemption from tax sale by 
see infra XIII... , 


44. De Hatre v. Edmunds, 98 S.W. 
744, 200 Mo. 246, 10 L.R.A.N.S. 86; 
Whitaker v. Ellis, 172 P. 881, 102 
Wash. 43. 


“The property of persons laboring 
under a disability is subject to taxa- 
tion as is other property, unless it is 
exempted by statute.” Whitaker v. 
Ellis, 172 P. 881, 883, 102 Wash. 43. 


45. Payson v. Tufts, 13 Mass. 4938. 


46. Louisville v. Sherley, 80 Ky. 
71, 8 Ky.L. 566; Payson v. Tufts, 18 
Mass. 493; West Chester School Dist. 
v. Darlington, 38 Pa. 157; Bellefonte 
epee Tp., 10 Pittsb.Leg.J. (Pa.) 


EY 292 


To whom taxable when held by a 
guardian see infra § 190. 


SAS AS 


[§§ 122-125 


unlike a corporation,*® is not sub- 


ject to tax for the mere privilege of existing*® and 
owning property,*® which are natural rights.** 


been held a “person” within the 


meaning of a statute relative to tax liability of 
a person moving into the state.*? 


[§ 124] b. Persons under Disabilities.** 
ability for the payment of taxes on property is not 
ordinarily affected by the fact that the owner is 
a person under disability,*+ as in the case of prop- 
erty, either real or personal,*® belonging to in- 
fants,*® insane persons,*7 married women,*® or per- 
sons denied the right to vote.*® 


[§ 125] c. Residence and Citizenship.°° 
ability to personal taxation is governed not by one’s 
citizenship but by his residence.®! Generally speak- 
ing the person of a nonresident, as distinguished 
from his property,°? is not subject to tax.°* But a 


The li- 


The li- 


47. De Hatre v. Edmunds, 98 S.W. 
744, 200 Mo. 246, 10 L.R.A.N.S. 86; 
Whitaker v. Ellis, 172 P. 881, 102 
Wash. 43. But see Hunt v. Lee, 10 
Vt. 297 (holding that under a proper 
construction of the Vermont statutes 
an idiot under guardianship is not 
liable to be assessed and taxed for 
money on hand or money due, the 
question whether such assessment 
might be made against the guardian 
not being presented for decision). 


To whom taxable when held by a 
committee see infra § 190. 


48. De Hatre v. Edmunds, 98 S.W. 
744, 200 Mo. 246, 10 L.RA.N.S. 86. 


Allen 


49. Wheeler v. Wall, 6 
(Mass.) 558. ’ 
[a] Women.—The personal estate 


of an unmarried woman is liable to 
taxation, although she is not allowed 
to vote. Wheeler v. Wall, 6 Allen 
(Mass.) 558. 


50. Debts due residents from non- 
residents see infra §§ 165, 211. 


51. Pendleton v. Com., 65 S.E. 536, 
LO Vas 22,9" 


_Ca] The fact that one remains a 
citizen of a particular state, because 
of failure to comply with statutory 
requirements as to expatriation, does 
not subject him to personal liability 
for tax where he has become a non- 
resident. Pendleton v. Common- 
wealth, 65 S.E. 536, 110 Va. 229. 


52. See infra §§ 200-205. 


53. Fla.—State v. Beardsley, 82 So. 
794, 77 Fla. 808. 


Ky.—Com. v. Union Pac. R. Co., 283 
S.W. 119, 214 Ky. 339, 49 A.L.R. 1091. 


coe ee v. Clough, 55. N.H. 


N.Y.—People v. Equitable Trust 
Co., 96 N.Y. 387; New York v. Mc- 
Lean, 68 N.Y.S. 606, 57 App.Div. 601 
[Laff 63 N.E. 380, 170 N.Y. 374]; New 
eee etc., R. Co. v. Lyon, 16 Barb. 


Pa.—Mercantile Trust, ete, Co. v. 
Mellon, 20 Pa.Co, 25. 


Va.—Pendleton v. Com., 65 S,E. 536, 
537, 110 Va. 229. 


“The state has no jurisdiction to 
assess a tax aS a personal charge 
against a nonresident.” Pendleton v. 
Com., supra. 


[a] Domicile.—‘“‘The right or pow- 
er of taxation is conferred by the ter- 
Be Se eset Ais person is domi- 
ciled.” ate.v. Beardsley, 82 So. 

795, 77 Fla. 803, . oe 


eeutenennsmemenemmentd 


; 


§§ 125-126] 


nonresident may be taxed with respect to perform- 
ance of business within the state,°¢ and, it has been 
held, if he comes into the state and there makes a 
contract of a taxable character, his presence with- 
in the state, coupled with the making of: the con- 
tract, will subject him to a tax liability enforceable 


against his person.®5 


Alien tax laws®® have been construed as applica- 
ble to aliens employed and living within the terri- 
torial limits of the state,°7 but as inapplicable to 
aliens employed by corporations of the state to do 


work outside the state.°8 


[ob] Enforceable only against 
property.—(1) Although the state 
has power to impose a tax on a non- 
resident’s personal property situated 
within its borders, and to enforce the 
tax against the property, it has no 
power to subject him to a personal li- 
ability for the tax. New York v. Mc- 
Lean, 57 App.Div. 601, 68 N.Y.S. 606 
Laff 63 N.E. 380, 170 N.Y. 874]. (2) 
Where defendant had never “been 
within the state of Maryland, that 
state had no jurisdiction over his 
person to impose upon him a personal 
obligation. It might tax his property 
in the state, but could do no more 
than hold that property for the tax.” 
Mercantile Trust, ete., Co. v. Mellon, 
20 Pa.Co. 25, 27. 


[ec] Personal tax cannot be as- 
sessed against a nonresident. New 
York v. McLean, 63 N.E. 380, 170 N.Y. 
as [aff 57 App.Div. 601, 68 N.Y.S., 


54. People v. Equitable Trust Co., 
96 N.Y. 387, 393. 


[a] “Trades, avocations and other 
business carried on within the State, 
under the protection of its laws, 
whether by citizens or non-residents, 
may be taxed.’ Peo. v. Equitable 
Trust Co., 96 N.Y. 387, 393. 


Taxation of commerce generally see 
Commerce §§ 126-162. 


Excise tax generally see infra §§ 
226-229. 


55. Peo. v. Reardon, 77 N.E. 970, 
184 N.Y. 431, 112 Am.S.R. 628, 8 L.R. 
A.N.S. 314 [aff 27 S.Ct. 188, 204 U.S. 
162, 51 L.Ed. 421]. 


“When two citizens of Connecticut 
come into this state and make a con- 
tract here, to be enforced here, both 
they and their contract are subject to 
its laws, and they are not only en- 
titled to the protection thereof, but 
are under the same obligation to obey 
as if they were citizens. Such a 
contract is valid or invalid as our 
laws declare. When the law com- 
mands that if they, or any other per- 
sons, whether residents or not, make 
a certain contract here they must 
pay a certain tax for the privilege, 
the command is personal, addressed 
to them as persons then within the 
state, and is as binding on them as if 
they resided in the state. Their 
rights and their obligations in refer- 
ence to such a contract are the same 
as if they were citizens, no greater 
and no less. The fact that the con- 
tract, though,made here, may. relate 
to property, real or personal, situated 
elsewhere, has no bearing upon the 
question. By coming into the state 
they subjected themselves to its laws, 
and to its taxing power, so far as the 
making of such a contract is con- 
cerned. It is immaterial whether the 
contract is between residents or non- 
residents, or between a resident and 
a nonresident, for if it is made within 
the state it is subject to taxation by 
the state. This necessarily follows 
from the power of the state over the 
subject of taxation. It has power to 
tax all property within its territory, 
all business done and all contracts 


TAXATION 


eral,>9 
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[§ 126] 3. Time When Liability Attaches in Gen- 
The right or liability to tax is determined 
by the facts as they existed when the tax was laid,®® 
and it has been held that property not in existence 
on the date fixed for determination of taxable sta- 
tus is not subject to tax.*4 


Subject to constitutional 


restrictions,®°* the state may select the time as of . 


ute applicable.*+ 
payer, the latter 


made within that territory, provided 
they are not protected as federal 
agencies, whether the property is 
owned or the business is done or the 
contracts are made by residents or 
nonresidents.” Peo. v. Reardon, 77 
N.E. 970, 976, 184 N.Y. 431, 112 Am.S., 
R. 628, 8 L.R.A.N.S. 314 [aff 27 S.Ct. 
188, 204 U.S. 152, 51 L.Ed. 421]. 


Stock transfer tax see infra XVIII. 


56. See statutory provisions. See 
also supra § 39. 


Verne generally see Aliens 2 C.J. p 


57. In re Tax Law, 6 Pa.Dist. 542. 
58. In re Tax Law, supra. 


[a] As on the high seas.—In re 
Tax Law, 6 Pa.Dist. 542. 


59. Place of taxation see infra §§ 
619-672. 


Time of ownership as affecting lia- 
bility for tax see infra § 181. 


60. City of Santa Monica v. Los 
Angeles County, 115 P. 945, 15 Cal. 
App. 710; Town of Whitefield v. Town 
PP ee ie 112 A. 907, 114 A. 401, 80 


[a] In New York L. (1923) c 897, 
amending Tax L. § 25, and adding sec- 
tions 25-b and 25-c, taxing money 
coming into competition with nation- 
al banks, was held to apply to year 
1923, notwithstanding that it did not 
become a law until June 1, 1923, and 
provided a penalty for failure to file a 
statement by June 1. People ex rel. 
Broderick [et al.] v. Goldfogle, 205 
N.Y.S. 870, 123 Mise. 399 [rearg den 
207 N.Y.S. 188, 124 Misc. 27, and aff 
2A NEN GSs eSOs LONep a LOS Mae MT 119: 
120,, 122, 213 App.Div. 677, 702, 706, 
(10; T1355 CLO, ios. 


61. Idaho.—Preston A. Blair Co. v. 
Jensen, 286 P. 366, 49 Idaho 118. 


Neb.—In re Jones Assessment, 181 
N.W. 652, 105 Neb. 705. 


N.J.—Bergen Turnpike Co. v. North 
Peneee Tp., 111 A. 686, 95 N.J.Law 
369. 


N.D.—Gaar v. Sorum, 90 N.W. 799, 
11 N.D. 164. 


Sask.—Saskatchewan Co-op. Eleva- 
tor Co. v. Ogema, 10 Sask.L. 310. 


[a] Discontinued toll road.—The 
Bergen Turnpike Company, incorpo- 
rated by P. L. (1802) p 172, to main- 
tain a toll road from Hackensack to 
Hoboken, in the county of Bergen, 
part of which was thereafter located 
in county of Hudson, created in 1844, 
and by supplements of March 5, 1858 
(P. L. p 218), March 24, 1869 (P. L. 
p 610), February 25, 1875 (P. L. p 54), 
authorized it to lay tracks in road, to 
convey part of road, or to sell or sur- 
render any part of it, and where in 
1916 the part lying in county of Ber- 
gen was conveyed to its board of cho- 
sen freeholders, and the part in Hud- 
son county was abandoned as a toll 
road, since such time the road pro- 
duced no revenue, and had become a 
public highway, had no property of 


which tax liability shall be determined,** and the 
taxable status of persons and property will be deter- 
mined as of the time specified in the particular stat- 


As between the state and the tax- 
is liable for the taxes on such tax- 


any value in township of North Ber- 
gen in 1916 subject to be taxed. Ber- 
gen Turnpike Co. v. North Bergen Tp., 
111 A. 686, 95 N.J.Law 369. 


[b] Judgment reversed on tax 
date.— Where a cause of action sound- _ 
ing in tort has been reduced to judg- 
ment in favor of plaintiff, and where 
on error to the supreme court such 
judgment is reversed, and on error 
to the supreme court of the United 
States such judgment is reversed and 
the judgment of the district court re- 
instated on April 3, 1916, the rights 
of the plaintiff therein are not taxa- 
ble as of date of April 1, 1916. In 
re Jones’ Assessment, 181 N.W. 652, 
105 Neb. 705. 


62. See passim supra: § 9 et seq. 


63. Shotwell v. Moore, 9 S.Ct. 362, 
129 U.S. 590, 32 L.Ed. 827; Hayes v. 
Smith, 192 P. 615, 58 Mont. 306; Court- 
right v. Dodge County, 144 N.W. 241, 
94 Neb. 669; Commercial Inv. Trust 
Co. ‘v. Farve, 273 P. 226, 134 Okl. 133. 


[a] Selection not exclusive.— 
Where the state selects a particular 
day on which returns for assessment 
shall be made, this does not preclude 
the making of assessments as of oth- 
er periods of the year. Shotwell v.. 
Moore, 9 S.Ct. 362, 129 U.S. 590, 32 
L.Ed. 827; Courtright v. Dodge Coun- 
ty, 144 N.W. 241, 94 Neb. 669. 


64. U.S.—Atchison, T. & S. F. Ry. - 
Co. v. Sullivan, 173 F. 456, 97 C.C.A. 1. 


Ala.—State v. Still, 62 So. 534, 182 
Ala. 503. 


Idaho.—Preston A. Blair Co. v. Jen- 
sen, 286 P. 866, 49 Idaho 118. 


Ind.—Hinton v. Dragroo, 134 N.E. 
212, 77 Ind.App. 563. 


Minn.—State v. Peterson, 198 N.W. 
1011, 159 Minn. 269. 


Neb.—In re Chapin-Colglazier 
Const. Co., 199 N.W. 724, 112 Neb. 269. 


N.Y.—Peo. v. New York Tax, etc, 
Comrs., 91 N.Y. 593; People v. Saw- 
yer, 27 N.Y.S. 204. 


[a] Money loaned.—Under 6 
Burns St. Annot. Suppl. § 10139w7, 
being in force in 1919 when the tax 
was assessed, and providing for add- 
ing for tax omitted property “‘for any 
year or number of years,” a tax as- 
sessed on money loaned in 1885 is 
valid, notwithstanding the law in 
force in 1885 that assessments for 
omitted property could be made only 


for the current year. Hinton vy. 
Dragroo, 134 N.H. 212, 77 Ind.App. 
563. 

[ob] Recording .of mortgages.— 


Code (1907) § 2082 subd 7, providing 
for a privilege tax of fifteen cents per 
hundred dollars of a debt secured by 
a mortgage, to be paid on all mort- 
gages recorded, applies to all mort- 
gages thereafter recorded, regardless 
of whether they were executed before 
the passage of the act or thereafter. 
State v. Still, 62 So. 534, 182 Ala. 503. 


[ec] Registration of car.—An auto- 
mobile was taxable in 1922 under L. 
(1921) c 461, although not used in 


have been liable may be enforced."? 
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able property as he owned on the day fixed by law 
for the completion of the assessment, or, according 
to the statute, on the day fixed for the filing of 
taxpayers’ lists or schedules, his liability attach- 
ing as of that date.°* Consequently, in the absence 
of a contrary statute, no liability for taxes attaches 
during the current year or until after the next reg- 
ular date for listing or assessment, with regard to 
property not previously subject to taxation which 
is acquired after the’date when such liability ordi- 
narily attaches,**® as in the case of lands purchased 
from the state,*7 or personal property brought into 
the state from another state after such date.*® 


Taxation cannot create a debt®® until there is 
a tax, fixed in amount and perfected in all respects.*° 


[§ 127] 4. Contracts To Assume and Pay Taxes 
—a. Between Property Owner and Government. 
Where supported by a sufficient coftsideration, the 
agreement of a property owner with the tax author- 
ity to pay taxes for which he might not otherwise 
But an agree- 


that year, as it became subject to fu- 72. 


TAXATION 


Boyer Bros. v. Board of Comrs. 


[§§ 126-129 


ment of a property owner to pay taxes on property 
not subject thereto “has been held unenforceable 
for lack of consideration.‘? 


[§ 128] b. Between Private Persons. Assessors 
are not obliged to inquire into private contracts 
between parties, relative to taxes, when assessing 
property.7% Such contracts may be binding as be- 
tween the parties,** but, in the absence of its privi- 
ty thereto,’ do not affect the rights of the sovereign — 
or state.7&”" 


Covenant running with the land, and by which. 
the purchaser agrees to pay all taxes, has been held 
to preclude such purchaser from thereafter denying 
liability for taxes as visible occupier of the sur- 
face."7 


One taking over a business and assuming all its 
liabilities takes the properties subject to existing 
tax liabilities.7® 


[§ 129] 5. Contracts and Other Transaction To 
Cancel or Evade Taxation—a. Cancellation. A con- 


Mo.—State v. Cantley, 26 S.W.(2d) 


ture taxation under the act when it] of Routt County, 288 P. 408, 87 Colo. | 976 
was pce eberes and opens ee 275. N.J.—State v. Blundell, 24 N.J.Law 
public highways in he year 13 . ; 402. 
y 73. Milligan v. Drury, 130 Mass. 
ere Ra erere OM: aD Searle, LOT oe 428; Robertson v. Puffer Mfg. Co., 73 N.C.—Outlaw v. Cooper, 139 S.E. 


‘65. U.S.—People v. New York Tax 
Comrs., 104 U.S. 466, 26 L.Ed. 632. 


Kan.—Long v. Culp, 14 Kan. 412. 


“Mo.—State v. Snyder, 41 S.W. 216, 
139 Mo. 549. 


.N.J.—Broeck v. Jersey City, 44 _N. 
J.Law 156; State v. Hardin, 34 N.J. 
Law 79. 


N.Y.—Clark v. Norton, 49 NY. 243 
[aff 58 Barb. 434]; People v. Chenango 
County, 11 N.Y. 563. 


Ohio.—State v. Taylor, 3 OhioN.P. 
N.S. 505. 


‘{[a] In Arkansas it is held that the 
statute requiring landowners to list 
their lands for taxation on or before 
the first day of January of each year 
is merely directory and does not 
exempt lands purchased from the 
state after the first day of January 
from taxation until the next year. 
State v. Certain Lands, 40 Ark. 35. 


‘66. Long v. Culp, 14 Kan. 412; 
Creegan v. Hyman, 46 So. 952, 93 Miss. 
481; Wildberger v. Shaw, 36 So. 539, 
84 Miss. 442. 


67. Wildberger v. Shaw, supra. 


‘68. Preston A. Blair Co. v. Jensen, 
286 P. 366, 49 Idaho 118; Wangler v. 
Black Hawk County, 9 N.W. 314, 56 
Iowa 384; Gaar, Scott & Co. v. 
Sorum, 90 N.W. 799, 11 N.D. 164. 


69. See supra § 4. 
70. Buckhout v. New York, 60 N. 
Hag O39, LWiG Ne Ys ooe. Matter Tor 


hea 143 App.Div. 337, 128 N.Y.S. 


71. Burr v. Wilcox, 13 Allen 
(Mass.) 269. 
[a] Voluntary reassessment is 


sufficient consideration to support the 
agreement of a property owner with 
the tax collector to pay such part of 
the taxes as may be apportioned to 
that part of realty owned by him, 
where such reassessment was not 
compellable under the law and was 
made pursuant to the _ collector’s 
promise to the property owner and at 
the latter’s request and on his express 
agreement to pay tax due on his part 
of the realty. Burr v. Wilcox, 13 Al- 
len (Mass.) 269. 


So. 804, 806, 112 Miss. 890. 


“For purposes of taxation the state 
is not required to adjust the equities 
between the contracting parties, the 
taxing board seeks the legal owner, 
and when he is found, the property is 
assessed to him. Any other rule, it 
seems to us, would place upon the 
taxing authorities an- intolerable 
burden and lead to complications and 
entanglements which would be im- 
possible of solution, and from which 
the most learned chancellor might 
shrink.” Robertson v. Puffer Mfg. 
Co., supra. 


74 Endicott v. Davidson, 142 N.W. 
805, 122 Minn. 411; Clark v. Norton, 
49 N.Y. 243 [aff 58 Barb. 434]. 


[a] . Contract for establishment of 
alley for joint use of adjoining prop- 
erty owners construed as impliedly 
imposing all liability for taxes on 
such strip of land used for an alley 
on one of the two parties. Endicott 
6 Davidson, 142 N-W. 805, 122 Minn. 
411. 


Agreements respecting taxes be- 
tween: 
Lessor and lessee see Landlord and 
Tenant §§ 754-764. 


Mortgagor and mortgagee see Mort- 
gages § 616. 

Vendor and vendee see Vendor and 
Purchaser [40 Cye 1633 et seq]. 


75. See case infra this note. 


[a] County not privy to contract. 
—An agreement by an executory pur- 
chaser of standing timber to pay all 
taxes lawfully assessed against the 
land until the timber is severed is a 
matter with which the county as a 
taxing power has no privity or con- 
cern. Nehalem Timber & Logging 
Co. v. Columbia County, 189 P. 212, 
LOWS PSUS Oy, Orso 


76. Conn.—Yale University v. New 
Haven, 42 A. 87, 71 Conn. 316, 48 L. 
R.A. 490. 


La.—Williams v. Triche, 31 So. 926, 
107 La. 92; State ex rel. Cain v. A. D. 
Foote Lumber Co., 135 So. 769, 17 La. 
App. 2384. 


Miss.—Robertson v. Puffer Mfg. 
Co., 73 So. 804, 112 Miss. 890. 


447, 194 N.C. 268; Hunt v. Cooper, 
139 S.E. 446, 194 N.C. 265. 


Or.—Nehalem Timber, ete., Co. v. 
Columbia County, 189 P. 212, 190 P. 
318, 97 Or. 100. 


Pa.—Miles v. Delaware, ete., Canal 
Co., 5 Lane.L.Rev. 262. 


[a] Party assessed remains lia- 
ble.—“The assumption by another of 
the tax did not relieve the party as- 
sessed of his liability therefor. In 
contemplation of law he remained the 
tax debtor.- It merely gave him the 
right to recoup himself against his 
vendee in case he were compelled to 
pay the tax assumed by the latter.” 
People’s Homestead Assoc. v. Gar- 
land, 31 So. 892, 8938, 107 La. 476 
[quot State v. Foote Lumber Co., 135 
So. 769, 771, 17 La.App. 234]. 


{b] Party assuming taxes not lia- 
ble.—Tax collector could not sue on 
timber purchaser’s promise to vendor, 
in act of sale, to pay taxes as on stip- 
ulation pour autrui. State ex rel. 
Cain v. H. D. Foote Lumber Co., 135 
So. 769, 772, 17 La.App. 234 (where 
the court said: ‘‘The promise of this 
defendant to pay the taxes on this 
timber for the year 1929 was a mat- 
ter purely personal between the de- 
fendant and its vendor. The promise 
was not made for the benefit of the 
state or parish or any other body to 
whom the taxes might be due. It was 
merely an agreement on the part of 
the defendant to hold its vendor 
harmless as to the taxes. If at any 
time its vendor, B. E. Smith Land 
& Lumber Company, should be called 
on to pay these taxes, then under its 
contract it could call on the defend- 
ant to pay them. That is the full 
extent of the obligation”). 


[ce] Contract requiring tenant to 
pay taxes, did not relieve landlord of 
liability. Outlaw v. Cooper, 139 S.H. 
447, 194 N.C. 268; Hunt v. Cooper, 139 
S.E. 446, 194 N.C. 265. \ 


Contract between individuals as not 
depriving state of taxing power see 
One aera Law § 605 text and 
note 


77. Potter Gas Co, v. Dunshie, 42 
Pa.Super. 457. 


78. State v. Citizens’ State Bank, 
202 S.W. 382, 274 Mo. 60. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


’ 


§§ 129-130] 


tract to cancel taxes, although valid,’® is not cay: 
alent to the actual cancellation or payment thereof 
so far as the rights of third persons are concerned.®° 


[§ 130] b. Evasion.’* 


79. See infra this note. 
[a] Particular agreement  con- 
strued.—Agreement that railroad 


whose property state acquired should 
not be responsible for taxes assessed 
for 1923 or thereafter embraced tax 
for 1923 assessed in 1922. Lehigh 
Valley R. Co. of New Jersey v. State 
Board of Taxes and Assessment, 144 
A. 629, 105 N.J.Law 349. 


80. Merriam v. Dovey, 
550, 25 Neb. 618. 


81. Penalties and forfeitures see 
infra XV. 


82. Cal.—Pioneer Express Co. v. 
Riley, 284 P. 663, 208 Cal. 677. 


Iowa.—Bissell v. Town of Dunlap, 
1388 N.W. 830, 158 Iowa 38. 


Ky.—City of Louisville v. Young 
Men’s Christian Association, 178 S. 
W. 1168, 166 Ky. 104. 


Mich.—Fuller v. Bassett’s Estate, 
224 N.W. 639, 246 Mich. 440. 


N.J.—Board of Comrs. of City cf 
Hoboken v. State Board of Taxes and 
Assessments, 151 A. 364, 107 N.J.Law 
35 [aff 156 A. 377]. 


N.Y.—Peo. v. Ryan, 88 N.Y. 142, 42 
Am.R. 238. 


“It is lawful for a person to use 
such means as the law provides for 
the purpose of reducing the burden 
of his taxes if the means be not a 
mere subterfuge to defeat proper and 
valid assessment.” Fuller v. Bas- 
sett’s Estate, 224 N.W. 639, 641, 246 
Mich. 440. 


[a] “Any citizen or group of citi- 
zens seeking to engage in any Single 
line or in several allied lines of busi- 
ness endeavor by which property is 
accumulated and profits derived may 
adopt whatever lawful means may 
exist for the lessening of the burden 
of taxes which in one form or other 
may be laid upon_such properties or 
profits.” Pioneer Express Co. v. Riley, 
284 P. 663, 667, 208 Cal. 677. 


83. U.S.—Scottish Union, etc., Ins. 
Co. v. Bowland, 25 S.Ct. 345, 196 U.S. 
611, 49 L.Ed. 619; Mitchell v. Leaven- 
worth County, 91 U.S. 206, 23 L.Ed. 


41 N.W. 


302. 


Ind.—Ogden v. Walker, 59 Ind. 460; 
Stilwell v. Corwin, 55 Ind. 433, 23 Am. 
R. 672. 


Neb.—Dixon County v. Halstead, 37 
N.W. 621, 23 Neb. 697. 


N.J.—Board of Comrs. of City of 
Hoboken vy. State Board of Taxes and 
Assessments, 151 A. 364, 107 N.J.Law 
35 [aff 156 A. 377]. 


N.Y.—Peo. v. Ryan, 88 N.Y. 142, 
42 Am.R. 238; Peo. v. McComber, 7 
N.Y.S. 71. 


Tex.—Griffin v. Heard, 14 S.W. 892, 
78 Tex. 607. 


{aj “he exercise of a legal right 
by the conversion of taxable property 
into that which is nontaxable, even 
for the purpose of avoiding the tax, 
where the conversion is in good faith 
and complete without reservation, 
would not subject either the nontax- 
able property thus purchased to tax- 
ation, or create a fiction whereby such 


Transactions are not in- 
valid merely because undertaken for the purpose of 
escaping taxation,®? and where the transaction is 
bona fide and' free from fraud, one may escape tax- 
ation by converting taxable property into forms 
which are not taxable,** or by transferring his prop- 
erty to another,** or by incorporation to avoid fu- 


TAXATION 


property should be regarded ‘as re- 
solved into the purchase price with 
which it was bought for purposes of 
taxation.” Board of Comrs. of City 
of Hoboken y. State Board of Taxes 
and Assessments, 151 A. 864, 365, 107 
N.J.Law 35 [aff 156 A. 377]. 


_ [b] The motive which induces an 
investment which results in an ex- 
emption from assessment for taxes 
can in no way affect the result. Peo. 
v. Ryan, 88 N.Y. 142, 42 Am.R. 238. 


84 O’Callaghan v. Owensboro, 64 
S.W. 619, 111 Ky. 765, 23 Ky.L. 1099; 
Re v. Nelson, 41 Vt. 161, 98 Am. 


[a] Irrevocable gift.—O’Callaghan 
v. Owensboro, 64 S.W. 619, 111 Ky. 
766,23 Ky... 1099: 


[b] Sale in good faith relieved 
seller of personal property from tax 


‘liability despite ostensible ownership 


remaining in seller which might have 
constituted fraud in law so far as 
general creditors were concerned, the 
court refusing to extend such doc- 
trine to include tax claims. Daniels 
v. Nelson, 41 Vt. 161, 98 Am.D, 577. 


85. Pioneer Express Co. v. Riley, 
284 P. 663, 208 Cal. 677; Fuller v. 
Bassett’s Est., 224 IN.W. 639, 246 Mich. 
440. 


“Incorporation to reduce future 
taxes has no fraudulent or illegal un- 
dertone. Both the state and federal 
governments take account of the dif- 
ferences between individuals or vol- 
untary associations and corporations, 
and impose taxes upon them on dif- 
ferent bases. No just criticism can 
be made of individuals who accept 
the option thus offered and use that 
method of ownership and manage- 
ment which best serves their ad- 
vantage. Any evils that result may 
be readily corrected by legislation.” 
Fuller v. Bassett’s Est., 224 N.W. 639, 
641, 246 Mich. 440. 


86. U.S.—Shotwell v. Moore, 9 S. 
Ct. 362, 129 U.S. 590, 32 L.Ed. 827. 


Cal.—Whiting Finance Co. v. Hop- 
kins, 249 P. 853, 199 Cal. 429; Whit- 
ing Finance Co. v. Hopkins, (App.) 2 
P.(2d) 461. 

Ill.—In re People’s Bank, 67 N.E. 
777, 203 Ill. 300. 


Ind.—Crowder v. Riggs, 53 N.E. 


11019, 153 Ind. 158. 


Iowa.—Waller v. Jaeger, 39 Iowa 


228. 

Kan.—Mitchell v. Leavenworth 
County, 9 Kan. 344 [aff 91 U.S. 206, 
23 L.Ed. 302]. 


Mich.—Land, ete., Lumber Co. v. 
Elmer Tp., 81 N.W. 965, 123 Mich. 
61. 

Miss.—Holly Springs Sav., ete., Co. 
vy. Marshall County, 52 Miss. 281, 24 
Am.R. 668. 


Neb.—Wood y. McCook Waterworks 
Co., 149 N.W. 417, 97 Neb. 215, L.R.A. 
1915C 125; Jones v. Seward Co., 4 N. 
W. 946, 10 Neb. 154. 


N.Y.—Peo. v. Sawyer, 27 N.Y.S. 202. 


Ohio.—Sisler v. Foster, 74 N.E. 639, 
72 OhioSt. 437. 
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ture taxes.*> But liability for taxes cannot be evad- 
ed by a transaction constituting a colorable subter- 
fuge,S® as where there is a temporary change or 
concealment of property made just before the time 
for assessment and with the intention of restoring 
the property to its original form immediately there- 
after,8? as in the ease of a colorable conversion of 
taxable money or property into nontaxable securi- 
ties;8° nor by a colorable transfer of title;8® nor 
by disguising the essential nature of a taxable con- 


Or.—Poppleton v. Yamhill County, 
8 Or. 337. 


[a] “Fraudulent devices to defeat 
taxes in imminent or actual process 
of levy are invalid.” Fuller v. Bas- 
sett’s Estate, 224 N.W. 639, 246 Mich. 
440, 449 (where, however, no fraudu- 
lent device was shown). 


[b] Subsequent devotion to non- 
taxable purposes.—A person owning 
personal property subject to taxation 
when it is returnable for assessment 
for any year cannot escape liability 
for the tax for such year by subse- 
guently devoting it to a purpose ren- 
dering it nontaxable. Wood v. Me- 
Cook Waterworks Co., 149 N.W. 417, 
97 Neb. 215, L.R.A.1915C 125. 


87. Crowder vy. Riggs, 53 N.E. 
1019, 153 Ind. 158; Holly Springs 
Sav., etc., Co. v. Marshall County, 52 
Miss. 281, 24 Am.R. 668; Jones ‘v. 
Seward Co., 4 N.W. 946, 10 Neb. 154; 
Senn Foster, 74 N.E. 639, 72 Ohio 

t.- 5 


88. Shotwell v. Moore, 9 S.Ct. 362, 
129 U.S. 590, 32 L.Ed. 827; In re Peo- 
ple’s Bank, 67 N.E. 777, 203 Ill. 300; 
Crowder v. Riggs, 53 N.E. 1019, 153 
Ind. 158; Stilwell v. Corwin, 55 Ind. 
433, 23 Am.R. 672; Mitchell v. Leaven- 
worth County, 9 Kan. 344 [aff 91 U. 
S. 206, 23 L.Ed. 302]. 


[a] Transactions held not color- 
able.—(1) Purchase of nontaxable 
bonds a few days before the taxing 
date, coupled with subsequent recon- 
version of the bonds into money, con- 
stituting a taxable asset, does not 
preclude the taxpayer from avoiding 
tax liability where it affirmatively ap- 
pears, aS in the case at bar, that the 
whole transaction was undertaken in 
good faith and without reservation. 
Board of Com’rs of City of Hoboken 
v. State Board of Taxes and Assess- 
ments, 151 A. 364, 107 N.J.Law 35 [aff 
156 A. 377] (wherein the court said: 
“Counsel for the prosecutor conced- 
ing the right to purchase and hold 
government bonds even though the 
purpose be thereby to escape taxa- 
tion, it would seem to follow that, so 
long as the transaction is bona fide, 
an equal right to again change such 
securities must exist, and where as 
here it appears that the transaction 
was in the first place an outright pur- 
chase of bonds whereby the moneys 
with which they were purchased were 
absorbed into that security, the mon- 
eys with which the bonds were pur- 
chased cannot be taxed as an asset, 
nor can the subsequent reconversion 
of the bonds into money re-create a 
fund which would be subject to taxa- 
tion as of the first of October’). (2) 
A bona fide sale and transfer of tax- 
able property nearly two months be- 
fore the assessment day and the in- 
vestment of the proceeds in nontaxa- 
ble government bonds cannot be held 
to be a trick or device on the part of 
the owner to escape taxation within 
the provisions of St. (1909) § 4051 
(Russell’s St. § 5942), nor does such 
transaction subject the property to 
assessment as omitted property un- 
der St. § 4241. Commonwealth v. 
Harris, (Ky.) 118 S.W. 294. 


g9. I1l1.—Peo, vy. Hunt, 142 N.E. 522, 
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tract,9° as where a person lending money on real 
estate security casts the transaction in a form in- 
tended to conceal the fact that it is a mortgage ;°* 


nor by a simulated indebtedness.°? 


If the transaction involves the aid of a third par- 
ty, who undertakes to restore the property or other- 
wise assist in its reconversion, it seems that the 
intended fraud on the state does not prevent the 
enforcement of such an agreement by the ordinary 


legal remedies. 


[§ 131] 6. Persons or Property Erroneously Omit- 
In the absence of statute, back assessments 
for previous years on omitted property are not au- 


ted.°4 


Mich.—H. M. Loud, ete., Lumber 
Co. v. Elmer Tp., 81 N.W. 965, 123 
Mich, 61. 


Neb.—Wood v. McCook Waterworks 
Co., 149 N.W. 417, 97 Neb. 215, L.R.A. 
1915C 125. 


N.Y.—Peo, 
202. 


Or.—Poppleton vy. Yamhill County, 
8 Or. 337. 


[a] Sale to public corporation sub- 
sequent to assessment date does not 
relieye individual from liability for 
tax on personal property for that 
year. Wood v. McCook Waterworks 
Co., 149 N.W. 417, 97 Neb, 215, L.R.A. 
1915C 125. 


[b] Assignment without consider- 
ation to child of taxpayer before as- 
sessment date did not exempt bonds 
and mortgages from liability to tax. 
Peo. v. Sawyer, 27 N.Y.S. 202. 


90. Montgomery v. Marshall Coun- 
ty, 129 N.W. 329, 152 Iowa 161. 


‘[a] Attempt to change sale to op- 
tion.— Where plaintiff held a contract 
for sale of land as originally written 
down to July 6, 1907, and then at- 
tempted to change it into an option 
by an indorsement on the contract 
signed by all the parties, the attempt 
was a mere sham, made to avoid taxa- 
tion, and plaintiff was liable for the 
tax on the contract for the year 1908. 
Montgomery v. Marshall County, 129 
N.W. 329, 152 Iowa 161. 


v. Sawyer, 27 N.Y.S. 


91. Waller v. Jaeger, 39 Iowa 228; 
Lappin v. Nemaha County, 6 Kan. 
408; 36 OhioSt. 


Patrick v. Littell, 
79, 38 Am.R. 552. 


92. Whiting Finance Co. v. Hop- 
kins, (Cal.App.) 2 P.(2d) 461. 


[a] Rule applied.—Assessor’s re- 
fusal to allow taxpayer credit for 
debts incurred by purchase of govern- 
ment securities to evade tax on cred- 
its will be sustained by the court. 
Whiting Finance Co. v. Hopkins, (Cal. 
App.) 2 P.(2d) 461. 


93. Stilwell v. Corwin, 55 Ind. 433, 
23 Am.R. 672; Patrick v. Littell, 36 
OhioSt. 79, 38 Am.R. 552; Gilmore v. 
Roberts, 48 N.W. 522, 79 Wis. 450. 


94, Corporate property see 
§ 260. 


95. Minn.—State v. Eberhard, 95 
N.W. 1115, 90 Minn. 120 [overr State 
v. O’Connell, 211 N.W. 945, 170 Minn. 
76 (on point as to back assessment of 
decedent’s property after his death) ]. 


Miss.—Adams v. Schwartz, 32 So. 
280, 80 Miss. 660. 


Mo.—Hannibal v. Bowman, 71 S.W. 
1122, 98 Mo.App. 103. 


4 Cu poBnACn v. Royster, 88 N.C. 
94. 


Va.—Whiting v. West Point, 17 S.E. 
1, 89 Va. 741. 


Wis.—Bogue v. Laughlin, 136 N.W. 


infra 
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thorized.®® 


[§§ 130-131 


Statutes authorizing assessments for 
back taxes on omitted property are, however, consti- 
tutional,®® and under’the construction put upon such 


statutes, where any taxable property has been omit- 


606, 149 Wis. 271, 40 L.R.A.N.S. 927, 
Ann.Cas.1913C 1367 (where, however, 
the statute was broad enough to per- 
mit back assessment); Ashland Coun- 


63 


[a] Statute not authorizing col- 
lection. A statute providing that 
when ‘there has been a failure to as- 
sess the property in any county for 
any year or years, the assessor of 
said county for the time being shall 
assess the property for the year or 
years in which such failure shall 
have occurred,” applies only where 
there has been a total failure to make 
any assessment in the county and 
does not authorize a back assessment 
of the personal property of a par- 
ticular taxpayer which may h&ave been 
omitted. Hannibal v. Bowman, 71 S. 
W. 1122, 98 Mo.App. 103. 


96. See Constitutional Law § 783 
text and note 78. 


97. Ala.—Lehman y. Robinson, 59 
Ala. 219. 


Cal.—San Luis Obispo v. Pettit, 25 
P. 694, 87 Cal. 499; City of Santa 
Monica v. Los Angeles County, 115 P. 
945, 15 Cal.App. 710. 


Colo.—Aggers v. People, 38 P. 386, 
20 Colo. 348. 

Fla.—Wade v. Murrhee, 78 So. 536, 
539, 75 Fla. 494 [cit Cyc]. 


Ill—Wabash R. Co. v. People, 63 
N.E. 1084, 196 Ill. 606; Hayward vy. 
People, 40 N.E. 287, 156 Ill. 84. 


Ind.—McConnell v. Hampton, 73 N. 
E. 1092, 164 Ind, 547. 


Iowa.—Gibson v. Clark, 108 N.W. 
527, 1381 Iowa 325; Beresheim v. 
Arnd, 90 N.W. 506, 117 Iowa 83. 


Ky.—Campbell Turnpike Road Co. 
v. District of Highlands, 147 S.W. 37, 
148 Ky. 574; Hillmann Land & Iron 
Co. v. Com., 146 S.W. 776, 148- Ky. 
331; City of Covington yv. Cincinnati, 
P. & R. Ry. Co., 189 S.W. 854, 144 Ky. 
646; James v. American Surety Co., 
117 S.W. 411, 188 Ky. 313; Com. v. 
Adams Express Co., 80 S.W. 1118, 118 
Ky. 312, 26 Ky.L. 190; Com. v. Citi- 
zens’ Nat. Bank, 80 S.W. 158. 


La.—New Orleans M. E. Church 
See New Orleans, 32 So. 101, 107 
a. ‘ 


Minn.—State v. O’Connell, 211 N.W. 
945, 170 Minn. 76. 


Miss.—Robertson v. Bank of Yazoo 
City, 85 So. 177, 123 Miss. 380; Adams 
v. Luce, 39 So. 418, 87 Miss. 220; 
Adams v. Kuykendall, 35 So. 830, 83 
Miss. 571. 


Mo.—State ex rel. Howard v. Tim- 
brook’s Estate, 144 S.W. 843, 240 Mo. 
226; Kansas v. Hannibal, etc., R. Co., 
81 Mo, 285. 


Ohio.—Shields v. Gibson, 
Cir.Ct. 673. 


Okl.—Anderson vy. Ritterbusch, 98 


24 Ohio 


ty v. Knight, 108 N.W. 208, 129 Wis. | 


ted from the assessment for a given year, through 
the mistake or error of the assessors or their fail- 
ure to discover it, or the neglect of the owner to 
list or return it, it may nevertheless be thereafter 
assessed as for that year and the taxes collected,®” 
as! in the case of property of a decedent,°*® or prop- 
erty in the. hands of a subsequent purchaser.*? 
is not material to the state’s right to collect back 
taxes how the property happened to be omitted,? 
or that the public expenses for the years during 


It 


P. 1002, 22 Okl. 761. 


Or.—Hibernian Benev. Soc. v. Kel- 
ly, 42 P. 3, 28 Or. 173, 52 Am.S.R. 769, 
30 L.R.A. 167. 


Tenn.—South Nashville St. R. Co. 
v. Morrow, 11 S.W. 348, 87 Tenn. 406, 
2 L.R.A. 853. 


Tex.—Winters Vv. Independent 
School Dist. of Evant, (Civ.App.) 208 
S.W. 574. 


Utah.—Stillman v. Lynch, 192 P. 
272, 56 Utah 540, 12 A.L.R. 552. 


Va.—Rixey’s Ex’rs v. Com., 101 S. 
E. 404, 99 S.B. 573, 125 Va. 337. 


Wis.—Bogue v. Laughlin, 136 N.W. 
606, 149 Wis. 271, 40 L.R.A.N.S. 927, 
Ann.Cas.1913C 1367; State v. Pors, 
ee 706, 107 Wis. 420, 51 L.R.A. 


98. Baldwin v. Shine, 2 S.W. 164, 
84 Ky. 502, 8 Ky.L. 496; State v. 
O’Connell, 211 N.W. 945, 170 Minn. 76 
Loverr State v. Eberhard, 95 N.W. 
1115, 90 Minn. 120]; Bogue v. Laugh- 
lin, 136: N.W. 606, 149 Wis. 271, 40 L. 
R.A.N.S. 927, Ann.Cas.1913C 1367. 


[a] Administrator who fails to 
list his decedent’s estate for taxation 
while it remains in his hands may be 
proceeded against, and an assessment 
made, even after he has settled and 
made distribution. Baldwin v. Shine, 
2 S.W. 164, 84 Ky. 502, 8 Ky.L. 496. 


[b] Property omitted from assess- 
ment in a decedent’s lifetime can be 
assessed against his executors under 
applicable statutory provisions; and 
it is sufficient to authorize the assess- 
ment, on May 1, 1907, as omitted prop- 
erty for the years of 1904, 1905, 1906, 
of property in the possession of the 
executors, if they had in their pos- 
session on that date personal prop- 
erty subject to taxation, although not 
the identical property omitted. Bogue 
v. Laughlin, 136 N.W. 606, 149 Wis. 
271, 40 L.R.A.N.S. 927, Ann.Cas.1913C 
1367. Compare Adams v. Schwartz, 
32 So, 280, 80 Miss. 660 (holding that 
while property on which tax had been 
paid by the seller would have been as- 
sessable in the hands of decedent for 
collection of taxes on other property 
of his on which he had not paid, where 
decedent’s legatees themselves pur- 
chased property on which tax had 
been paid by the seller, property so 
purchased with legacy could not be 
back assessed for decedent’s unpaid 
taxes on different property). . 


Taxins property of decedents: 


Generally see infra §§ 191-193. 
Transfer or inheritance tax see inf 
es ee infra 


99. Kansas City v. Hannibal, ° 
R. Co., 81 Mo, 285. 4 


1. Hillman Land & Tron Co. vy. 
Com., 146 S.W. 776, 148 Ky. 331; 
James v. American Surety Co., 117 
S.W. 411, 1838 Ky. 313. 


[a] Thus it is not material wheth- 


For later cases, developments and changes in the law see Annotations, same title and section number, 


~§§ 131-132] 


which the property was omitted have been paid,? 
or that the purposes for which the taxes were orig- 
inally required have been met with other funds.’ 
A statute limiting the right to collect back taxes 
on one kind of property does not preclude collection 
thereof on a different and distinct kind of prop- 


erty.* 
Rate. 


Time limitation. Where permitted, back assess- 
ments must be made within the time limited by stat- 


ute.® 


If taxpayer lists true value of his property, but 
omits part of the true quantity thereof, assessment 
as for omitted property will not be granted.? 


Where taxes have actually been paid on partic- 
ular property, the state cannot reassess and collect 


er the omission was due to derelic- 
tion on the part of the taxing officers 
or to the fault of the owner of the 
property. James v. American Surety 
Co., 117, S.W. 411, 133 Ky. 313. 


[b] Whether omission was inten- 
tional or inadvertent, if a taxpayer 
in listing his land with the assessor, 
as required by St. § 4056, omits part 
of his land, it is afterward assessable 
as omitted property. Hillman Land & 
Iron Co. v. Commonwealth, 146 S.W. 
776, 148 Ky. 3381. 


2. Anderson v. Ritterbusch, 98 P. 
1002, 22 Okl. 761. 


8. Anderson v. Ritterbusch, supra. 


4, 
218 S.W. 721, 187 Ky. 106. : 


[a] Bank deposits and “accounts” 
or “credits.”—Ky. St. Suppl. (1918) §§ 
4019a1 to 4019a4 made bank deposits 
a distinet class of property for pur- 
pose of taxation with a uniform rate. 
Section 4019a12 provided that no ac- 
tion to recover back taxes on “ac- 
counts” or “credits” shall be brought 
if such property has been listed for 
year 1917. It was held that although 
both acts were in pari materia, being 
passed pursuant to amendment to 
Const. § 171, in view of legislation on 
the subject, bank deposits were not 
“accounts” or “credits,” and back tax- 
- es could be collected on such deposits. 
Commonwealth vy. Alford’s Ex’r, 218 
S.W. 721, 187 Ky. 106. 


5. James v. American Surety Co., 
117 S.W. 411, 133 Ky. 313. 


6. Ala.—Calhoun County v. Wood- 


stock Iron Co., 2 So. 132, 82 Ala. 151. | 


Iowa.—Schoonover v. Petcina, 100 
N.W. 490, 126 Iowa 261; Siberling v. 
Cropper, 93 N.W. 494, 119 Iowa _ 420; 
Jewett v. Foote, 93 N.W. 364, 119 Iowa 
359. 

Ky.—Com. v. Thomas, 83 S.W. 572, 
119 Ky. 208, 26 Ky.L. 1128, 6 L.R.A. 


N.S. 320; Falls Branch Jellico Land, 
‘ete., Co. v. Com., 83 S.W. 108, 26 Ky. 
L. 1028. 


La.—New Orleans M. EH. Church 
South v. New Orleans, 32 So. 101, 107 
La. 611. 

Tex.—Winters Vv. Independent 
School Dist. of Evant, (Civ.App.) 208 
S.w. 574. 

7, Hillman Land & Iron Co. v. 
Commonwealth, 146 S.W. 776, 148 Ky. 
sol. 

{a] Discrepancy in acreagie.—If 
the valuation of land, which the own- 
er is required to furnish the assessor 


. 


In the assessment of omitted property, it 
must be assessed for each year that it was omitted 
at the rate at which it would have been assessed if 
the assessment had been made at the proper time.® 


Commonwealth v. Alford’s Hx’r, 
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the same tax over again because the tax was not 
paid by the true owner. ‘ 


Where property has in fact been assessed, ordi- 
narily it may not be reassessed as omitted prop- 
erty,® although where the statute clearly contem- 
plates collection of taxes following an invalid as- 


sessment, back assessment has been upheld despite 


by Ky. St. § 4056, is the fair valua- 
tion of all the land owned by him, a 
discrepancy in the acreage listed by 
him does not warrant a reassessment 
of the omitted acreage; no property 
having in fact been omitted. Hillman 
Land & Iron Co. wv. Commonwealth, 
146 S.W. 776, 148 Ky. 331 (where, 
however, taxpayer did not prove that 
it had returned full value). 


8. Com. v. Ingalls, 89 S.W. 156, 121 
Ky. 194, 28 Ky.L. 164. 


[a] Taxes on land paid by stranger. 
—Com. v. Ingalls, 89 S.W. 156, 121 Ky. 
194, 28 Ky.L. 164. 


Double taxation generally see su- 
pra § 69 et seq. 


9. Brainard v. Harlan, 139 N.W. 
885, 158 Iowa 436; Robertson v.: Bank 
of Yazoo City, 85 So. 177, 123 Miss. 
880; Ashland County v. Knight, 108 
N.W. 208, 129 Wis. 63. 


[a] BRule applied.—County treas- 
urer was not authorized to assess as 
omitted property, under Code, § 1374, 
property assessed by the assessor and 
board of equalization, but the assess- 
ment of which had been canceled by a 
decree of the district court not ap- 
pealed from. Brainard vy. Harlan, 139 
N.W. 885, 158 Iowa 436. 


10. San Luis Obispo v. Pettit, 25 
P. 694, 87 Cal. 499. 


[a] Thus, where property has been 
assessed but the assessment is in- 
valid the property has ‘escaped’ as- 
sessment” within the meaning of the 
statute. San Luis Obispo v. Pettit, 25 
P. 694, 87 Cal. 499. 


11. Des Moines Water Co. v. Ham- 
mill, 174 N.W. 772, 187 Iowa 949; 
State Tax Collector for Parish of St. 
Tammany v. Bings Dampkisaktiesel- 
skabet, 98 So. 417, 154 La. 912. See 
Richards v. Wapello County, 48 Iowa 
507 (to effect that personal property 
expended for improvements on realty, 
which are not subject to tax in the 
year made, has nevertheless lost-its 
character as personalty, so that it 
can no longer be taxed as personalty). 


[a] Tlustration.—Where the prop- 
erty of a water company was as- 
sessed for taxation in an odd-num- 
bered year, and thereafter it laid wa- 
ter mains and galleries in its land, 
although such betterments became a 
part of the realty, they were not 
“omitted” real estate, and taxable as 
such in the following even-numbered 
year, not having been assessed before 
merely because they were not in ex- 
istence. Des Moines Water Co. v. 
Hammill, 174 N.W. 772, 187 Iowa 949. 


the previous abortive assessment.!° 


Nonexistent property. Property which was not 
in existence at the time of original assessment is not 
subject to back assessment as omitted property.!1 
But it has been held that property in existence at 
the time for assessment, but which has since gone 
out of existence, may be taxed as omitted property.?? 


[§ 1382] 7. Property Sold or Forfeited to State. 
Where land is sold'? or forfeited!* to the state or 
county for the nonpayment of taxes on it, it may 
still be listed and assessed to the former owner so 
long as he has a right to redeem it, and no waiver 
of the forfeiture is implied in so assessing it;1° but 


[b] Partially constructed steam- 
ship.—Where, in 1917, the construc- 
tion of a steamship was commenced 
in T parish, but not more than one- 
tenth of it had been completed when 
it was moved to another parish, and 
there completed in 1918, it was not 
subject to taxation in T parish as 
property omitted from the roll of 
1917, since during that year it did not 
have a legal assessable or taxable en- 
tity. State Tax Collector for Parish 
of St. Tammany v. Bings Dampki- 
pa eseleheh at 98 So. .417, 154 Ta. 


12. State v. Pors, 83 N.W. 706, 107 
Wis. 420, 51 L.R.A, 917. 


[a] Reason being the whole sub- 
ject of taxation is within the control 
of the legislature subject only to the 
constitutional requirement of uni- 
formity. State v. Pors, 83 N.W. 706, 
107 Wis. 420, 51 L.R.A. 917. 


13. Property sold see infra XII. 
ee Property forfeited see infra 


15. U.S.—Gulf States Land, ete., 


Co. v. Parker, 72 F. 399; Shelley v. 
St. Charles County, 28 F. 875. 
La.—Remick v. Lang, 17 So. 461, 


47 La.Ann. 914; Reinach vy. Duplan- 
tier, 15 So. 18, 46 La.Ann. 151; State 
v. New Orleans Mortg. Recorder, 12 
So. 880, 45 La.Ann.. 566. 


Me.—Hodgdon v. Wight, 36 Me. 326. 
Mich.—Crane v. Reeder, 25 Mich. 


303. 
Mo.—State v. Smith, 13 Mo.App. 
421; State v. Heman, 7 Mo.App. 420. 


Or.—Buchanan v. Tennant, 105 P. 
547,955 On. 116; 


[a]. In Minnesota, where land has 
been bid in for the state on delin- 
quent tax sale, while not assigned or 
redeemed, it cannot, under Rev. IL. 
(1905) § 905, be placed on delinquent 
tax list for subsequent delinquent 
taxes. Forbes v. Stream, 136 N.W. 
304, 117 Minn. 484. 


[b] In Mississippi (1) when lands 
are sold for taxes and struck off to an 
individual and not to the state, they - 
are not removed from the field of as- 
sessment and taxation. Erwin v, Lee, 
79 So. 104, 106, 118 Miss. 194. (2) 
“Lands sold for taxes to an individual 
remain for the two-year period al- 
lowed for redemption subject to as- 
sessment and sale just as if they had 
not been previously sold.” Erwin vy. 
Lee, supra. 
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it is otherwise when the forfeiture is absolute with 
no right of redemption, or when the right of re- 
After resale” by the state 
or county the property becomes taxable to the pur- 
chaser,'® except that it is not so taxable for the 
period during which title remained in the state or 


demption has expired.'® 


county.1® 


Assessment of taxes against adjudicatee of con- 
fiscated property, during his tenure thereof, has 


been held valid,?° 


[§ 133] 8. Estoppel To Deny Liability. Mere 
submission to illegal taxation should not, exeept in 
extreme cases, be construed into a recognition of 
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from afterward denying it;?* but one who procures 
particular property to be assessed in his name, or 
returns it to the assessor as his, is estopped to deny 
his liability for the taxes on it;?2 and the same rule 
has been applied as to the amount of the tax, where 
he has acquiesced in its valuation at a certain sum.?% 


Where the taxpayer has submitted to the payment 


the vight so to tax, so as to estop the person taxed 


16. U.S.—Rich v. Braxton, 15 S. 
CE 006; 8158 U.S. 275, 89 Laid. 1022 
[aff 47 F. 178]; Clarke v. Strickland, 
5 F.Cas.No. 2,864, 2 Curt. 439. 


Ark.—Fiddyment v. Bateman, 
S.W. 192, 97 Ark. 76. 


La.—Winn Parish Bank vy. White 
Sulphur Lumber Co., 62 So. 907, 133 
La, 282. 3 

Mich.—Aztee Copper Co. v. Auditor- 
Gen., 87 N.W. 895, 128 Mich. 615. 
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N.Y.—Wells v. Johnston, 63 N.E. 
1095, 171 N.Y. 324. 
Ohio.—Buckley v. Osburn, 8 Ohio 


180. 

Alta.—Castor v. Fenton, 11 Alta.L. 
320. i 

17. Resale see infra XII. 

18. State v. Laurendine, 74 So. 370, 
199 Ala. 312. 


9. Meserole v. Whitney, 


1 27 Ps 
553, 22 Idaho 548. 


20. Brent v. New Orleans, 6 So. 
793, 41 La.Ann. 1098. 
21. U.S.—Bowers v. New York 


Trust Co., 9 F.(2d) 548. 


Towa.—Langworthy v. Dubuque, 13 
Iowa 86. : 


Mich.—Woodmere Cemetery Assoc. 
v. Springwells Tp., 90 N.W. 277, 130 
Mich. 466. 


Mont.—Hale v. Jefferson County, 
101. P. 978, 39; Mont. 137. 


/ $.D.—Campbell v. Smith, 227 N.W. 
383. 

[a] Where assessment of person- 
_alty is absolutely void, the property 
not being liable to taxation, the tax- 
payer’s failure to appeal to the board 
of review does not estop him from 
contesting the validity of the assess- 
ment. Woodmere Cemetery Assoc. 
vy. Springwells Tp., 90 N.W. 277, 130 
Mich. 466. 


[b] Walidity of acts of political 
departments of government as ground 
of objection.—In 1846, congress re- 
troceded to the state of Virginia the 
county of Alexandria, which previous- 
ly had formed part of the District of 
Columbia. Very grave doubts were 
raised as to the validity of this action. 
But it was held that since the stat 
of Virginia had ever since been in 
the de facto possession of Alexandria 
county, and the political department 
of her government had uniformly as- 
serted, and her judicial department 
expressly affirmed, her title thereto, 
and congress had more than once rec- 
ognized the transfer as a settled fact, 
a resident of that county, suing to 
recover taxes paid under protest on 
his property there situate, was es- 
topped to raise the question of the 
validity of the retrocession. Phillips 
v. Payne, 92 U.S. 130, 23 L.Ed. 649. 


22. Ala.—Rodgers v. Gaines, 73 


Ala. 218. 


Cal.—Peo. v. Stockton, etc., R. Co., 
49 Cal. 414. 


Conn.—Ives v. North Canaan, 33 
Conn. 402; Goddard v. Seymour, 30 
Conn, 394. 


Idaho.—Inland Lumber, etc., Co. v. 
Thompson, 83 P. 933, 11 Idaho 508, 
114 Am.S.R. 274. 


Ill.—Dennison v. Williamson Coun- 
ty, 39°N.E.. 118;'153 Ill. 516. 


Iowa.—Slimmer v. Chickasaw Coun- 
ty, 118 N.W. 779, 140 Iowa 448, 17 
Ann.Cas. 1028. 


Ky.—Chesapeake,. etc., R. Co. v. 


Com., 108 S.W. 248, 129 Ky. 318, 32 
Kyi, 11195-1201 6 SWi8 84, 83) Key. 
832: -Tlhinoisi:Centi Ri Cocv.. Com,, 


108 S.W. 245, 128 Ky. 268, 32 Ky.L. 
1112, 110 S.W. 265, 33 Ky.L. 326 [aff 
SEC SIC EG er eit Ue. Ode Date limbic 
1147]; Southern R. Co. v. Coulter, 68 
S.W. 873, 113 Ky. 657, 24 Ky.L. 203. 


Miss.—Fox v. Pearl River Lumber 
Co., 31 So. 583, 80 Miss. 1. 


Wis.—Hamacker v. Commercial 
Bank, 70 N.W. 295, 95 Wis. 359. 


Compare, however, Sommers _v. 
Boyd, 29 N.E. 497, 48 OhioSt. 648 
(holding that a guardian in a pro- 
ceeding to recover taxes charged 
against him as guardian is not es- 
topped from making the defense that 
by reason of the death of the ward, 
and administration granted on the es- 
tate before the property was listed, 
he was without authority to list the 
same for taxation). 


23.- Phelps Mortg. Co. v. Oskaloosa 
Bd. of Equalization, 51 N.W. 50, 84 
Iowa 610. Compare Hale v. Jeffer- 
son County, 101 P. 978, 39 Mont. 137 
(holding that, although the owner of 
a placer ditch had theretofore sub- 
mitted to the payment of taxes there- 
on on a valuation fixed by himself, 
he is not estopped to question the 
state’s right to continue to impose an 
unauthorized tax). 


24. %In re Pennsylvania Bank As- 
signees’ Account, 39 Pa. 103 (where 
a tax was properly laid on bank divi- 
dends actually declared, ‘and it was 
held that creditors of the bank could 
not dispute it collaterally, although 
the bank was insolvent at the time 
and the dividend was_a fraud on 
stockholders and creditors). 


avers Exemptions see infra §§ 382-— 


Subjects of commerce see Com- 
merce §§ 128-130. 


26. Fla—West Virginia Hotel 
Corporation v. Barber, 134 So. 230; 
West Virginia Hotel Corporation vy. 
W. C. Foster Co., 1382 So. 842. 


Tll.—School of Domestic Arts and 
Science v. Carr, 153 N.B. 669, 322 Tl. 
562; People'y. St. Mary’s Roman Cath- 
olic Hospital of Centralia, 137 N.E. 


150]; 


of the tax, it is not ordinarily open to other persons, 
such as his ereditors, to object to it.?4 


[§ 134] 9. Nature of Property—a. In General. 
Generally speaking, all property within the juris- 
diction of the state, and not exempted,?® is subject 
to tax,2® and in many jurisdictions it is so provided 


865, 306 Ill. 174; People v. City of St. 
Louis, 126 N.E. 529, 291 Ill. 600; Con- 
gregational Sunday School & Publish- 
ing Soc. v. Board of Review, 125 N.E. 
7, 290 Ill. 108; First Congregational 
Church of De Kalb v. Board of Re- 
view of De Kalb County, 98 N.E. 275, 
254 Ill. 220, 39 L.R.A.N.S. 437; People 
v. Ravenswood Hospital, 87 N.E. 305, 
238 Ill.-137. 


Ind.—Beard v. People’s Savings 
Bank, 101 N.H. 325, 53 Ind.App. 185. 


Iowa.—Beers v. Langenfeld, 128 N- 
W. 847, 149 Iowa 581. 


Kan.—State v. Holeomb, 106 P. 
1030, 81 Kan. 879, 28 L.R.A.N.S. 251. 


Ky.—Raydure v. Board of Suprs. 
of Estill County, 209 SW. 19, 183 Ky. 
84; Wolfe County v. Beckett; 105 S.W. 
447, T27-Ky. 252, 32 Ky.d.167, 27 Dae. 
A.N.S. 688. 


Mass.—In re Opinion of Justices, 84 
N.E. 499, 195 Mass. 607. 


Minn.—In re Personal Property 
Tax, 145 N.W. 108, 124 Minn. 398, 50 
L.R.A.N.S. 255, Ann.Cas.1915C 538. 


Miss.—Barnes v. Jones, 103 So. 773, 
139 Miss. 675, 43 A.L.R. 678. 


Mo.—State v. Mission Free School, 
62 S.W. 998, 162 Mo. 332. 


Mont.—Northern Pac. R. Co. v. 
Musselshell County, 169 P. 53, 54 
Mont. 96; Hale v. Jefferson County,. 
101 P. 973, 39 Mont: 137. 


N.Y.—Peo. v. Barker, 44 N.E. 785,: 
150 N.Y. 52; People v. Coleman, 31 
N.E. 1022, 1385 NY. .231;. People. v. 
Willis, 31 N.E. 225, 133 NvY. 383; Cat- 
lin v. Trinity College, 20 N.H. 864, 113 
N.Y. 133, 3 L.R.A. 206; People v. Car- 
ter, 17 N.E.. 222, 109 N.Y. 576; Me- 
Mahon v. Palmer, 6 N.E. 400, 102 N.Y. 
176, 55 Am.R. 796 [aff 10 S.Ct. 324, 133. 
U.S. 660, 33 L.Ed. 7721; People ex rel. 
Manhattan F. Ins. Co. v. New York 
Tax, etc., Comrs., 76 N.Y. 64; Barlow 
v. St. Nicholas Nat. Bank, 63 N.Y. 399, 
20 Am.R. 547; People v. Barker, 48 
N.Y. 70 [aff 48 Barb. 173, 38 How.Pr. 
Dinn vy. Board of Education of 
Union Free School Dist. No. 4, Town 
of North Hempstead, Nassau County, 
202. N.Y.S. 62, 121 Misc. 633; In re 
Dunham’s Estate, 201 N.Y.S. 847, 121 
Misc. 589. 


N.C.—Latta v. Jenkins, 156 S.E. 857, 
200 N.C. 255. 


Ohio.—Jackson v. State, 15 Ohio. 
eet ee v. Mellen Co., 15 OhioN.P. 


Pa.—Northampton County vy. Glen- 
don Iron Co., 1 LehighVal.L.R. 81. 


Tex.—Hager v. Stakes, 294 S.w. 
835, 116 Tex. 453; Hall v. Miller, 115 
S.W. 1168, 102 Tex. 289 [aff (Civ. 
App.) 110 S.W. 185}. 


Utah.—Utah Metal & Tunnel Co. v. 
Groesbeck, 219 P. 248, 62 Utah 251. 


_W.Va.—Reynolds _Memorial Hos- 
pital v. Marshall County Court, 90 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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by constitution or statute.27 ‘While the courts may 
not ignore the manifest purpose of the law to tax 
all property not exempted,?® yet where statutes do 
not fairly include particular property as subject to 
tax, the manifest purpose to tax all property can- 
not supply the omission of language sufficiently com- 
prehensive to include it.2® Accordingly, no prop- 
erty is liable to assessment under a particular tax 
law unless named or described in it,®° and the fact 
that articles or interests are generally classifiable 
as property does not necessarily make them subjects 
of taxation. Applying the rule of strict con- 
struction,®?* it has been judicially stated that where 
doubt exists as to whether property is taxable, such 
doubt should be resolved in favor of the taxpay- 
er.2> As regards the ‘character of property for 
purposes of taxation, the first inquiry is whether it 
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is taxable at all;*4 and if taxable, the mext inquiry 
is whether it shall be taxed as real or personal prop- 
erty;*° and this must be determined from the pro- 
visions of the statutes and the general distinguish- 
ing characteristics of real and personal property.?® 
As thus determined real property should not be 
assessed as personalty,** nor personal property as 
realty,** although it has been held that such an 
assessment is not prejudicial where the rates are 
the same,®® and that it is within the power of the 
legislature to alter the common-law classification of 
property for purposes of taxation.*° 


“Property,”** as used in tax laws, is a generic 
term including all property of whatever description, 
tangible or intangible,** and has been said to cover 
every species of valuable right and interest,*? and 


S.H. 238, 78 W.Va. 685. 


Wis.—Tigerton Lumber Co. v. Vil- 
lage of Tigerton, 224 N.W. 124, 198 
Wis. 377. , 


Wyo.—Wyoming Central Irr. Co. v. 
Farlow, -114 P. 635, 116 BP. 1021, .19 
Wyo. 68. 


[a] “Fundamental rule is that all 
property, not exempted by law, is 
Subject to taxation.” Tigerton Lum- 
ber Co. v. Village of Tigerton, 224 N. 
W. 124, 125, 198 Wis. 377. 


[b] “Policy of the law is that all 
property is subject to tax unless ex- 
empted from taxation.” In re Dun- 
ham’s Estate, 201 N.Y.S. 847, 848, 124 
Misc. 589. 


._[e] Manufacturers’ finished prod- 
uct.—Under statutes providing that 
all property not expressly exempted 
shall be subject to taxation “in the 

_ manner provided in this act” and de- 
fining the word “property” as used in 
the act relating to taxation to include 
every kind of property subject to own- 
ership, the clause “in the manner pro- 
vided in this act” relates to the meth- 
od of imposing taxes upon property 
already declared to be subject to tax- 
ation, and does not limit the taxation 
to the kinds of property specially 
named in the act, and the finished 
product of manufacturers, not being 
exempted, is taxable though not men- 
tioned in the act. State v. Holcomb, 
106 P. 1030, 81- Kan. 879, 28 L.R.A. 
N.S. 251. 


Manufacturer’s stock in trade as 
taxed under specific statutory provi- 
sions see infra § 175. 


27. See constitutional and statu- 
tory provisions. 


28. Talley v. Brown, 125 N.W. 248, 
146 Iowa 360, 140 Am.S.R. 282. 


29. Hart v. Smith, 64 N.H. 661, 159 
Ind. 182, 95 Am.S.R, 280, 58 L.R.A. 
949; Talley v. Brown, 125 N.W. 248, 
146 Iowa 360, 140 Am.S.R. 282. 


[a] Statute held sufficiently com- 
prehensive.—Burns St. Annot. (1908) 
§ 10142, providing that ‘All property 
within the jurisdiction of this state, 
not expressly exempted, shall be sub- 
ject to taxation,’ enacted in pursu- 
ance of Const. art 10 § 1, limiting the 
inherent. power of the legislature to 
tax by declaring that the legislature 
shall provide for a uniform and equal 
rate of taxation, is broad enough to 
include all forms of property, wheth- 
er real or personal. Beard v. People’s 
Savings Bank, 101 N.B. 325, 53 Ind. 
App. 185. 


30. U.S.—Converse v. 
Pac. R. Co., 2 F.(2d) 959. 

Ind.—State Tax Comrs. v. Holliday, 
49 N.E. 14, 150 Ind. 216, 42 L.R.A. 
826. 


Northern 
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Iowa.—In re Kite’s Est., 187 N.W. 
585, 194 Iowa 129, 24 A.L.R. 850. 


N.H.—Woodworth & Co. v. City of 
Concord, 96 A. 296, 78 N.H. 54. 


N.Y.—Peopile v. Feitner, 60 N.E. 265, 
167 N.Y. 1, 82 Am.S.R. 698. 


Pa.—Appeal of Pittsburg Terminal 
Coal Co., 83 Pa.Super. 535; Harrison’s 
Appeal, 29 Pa.Dist. 444. 


Sask.—Harris Co. v. 
[1929] 2 Dom.L.R. 507. 


Compare Hope Min. Co. v. Kennon, 
3 Mont. 35 (holding that the enumer- 
ation of certain species of property 
liable to taxation imports no exemp- 
tion of other species not enumerated). 

[a] Legislative intent.—No prop- 
erty is subject to taxation unless leg- 
islative intent to tax it is clearly man- 
ifested and state taxing officers have 
no right to include property not clear- 
ly covered thereby. Converse v. 
Northern Pac. Ry. Co., 2 F.(2d) 959. 


[b] Under constitutional provision 
requiring every law which imposes a 
tax distinctly to state the tax and the 
object to which it is applied, a tax is 
not to be implied against a class of 
property not within the provisions of 
the statute imposing the tax. In re 
Kite’s Estate, 187 N.W. 585, 194 Iowa 
129, 24 A.L.R. 850. 


31. In re Indian Territory Illumi- 
nating Oil Co., 142 P. 997, 1000, 43 Okl. 
3807 [rev on other grounds 36 S.Ct. 
453, 240 U.S. 522, 60 L.Ed. 779]. 


“To determine that a certain arti- 
cle is property according to the com- 
mon-law or general classification, is 
not to determine whether it is taxa- 
ble; to be taxable it must be selected 
as a subject of taxation according to 
the legislative classification for that 
purpose. Therefore the general rule 
is, no property can be assessed until 
the Legislature has made proper pro- 
vision for this purpose; and, where 
the Legislature has omitted to pro- 
vide for the assessment of certain 
kinds of property, it is not within the 
province or power of the court to 
make such assessment.” In re Indian 
Territory Illuminating Oil Co., supra. 


[a] - Oil and gas leases.—In re In- 
dian Territory Illuminating Oil Co., 
142 P. 997, 43 Okl. 307 [rev on other 
grounds 36 S.Ct. 453, 240 U.S. 522, 60 
L.Ed, 779]. 


32. See supra § 119. 


33. Pryor v. Marion County, 204 
S.W. 1152, 140 Tenn. 399, L.R.A.1918F 
820 (where, however, the tax statute 
was free of ambiguity and property 
was held taxable). 

84. Russell v. New Haven, 51 
Conn. 259; People v. Brooklyn Bd. of 
Assessors, 93 N.Y. 308. 

35. Russell v. New MHaven, 51 
Conn. 259. 


Bjorkdale, 


36. Russell v. New Haven, supra; 
Wilgus v. Com., 9 Bush (Ky.) 556; 
Milligan v. Drury, 130 Mass. 428; 
Cincinnati College v. Yeatman, 30 
OhioSt. 276. 


Real or personal character of prop- 
erty generally see Property § 43 and 
passim §§ 19-42, 44-45. 

Taxation of: 

Personal property see infra § 154. 
Real property see infra § 135. 


37. Wilson v. Cass County, 28 N. 
W. 483, 69 Iowa 147; State v. Royal 
Mineral Assoc., 156 N.W. 128, 132 
Minn. 232, Ann.Cas.1918A 145; State 
v. Minneapolis Mill Co., 2 N.W. 839, 26 
Minn. 229. 


ae Wilgus v. Com., 9 Bush (Ky.) 


39. Wilson v. Cass County, 28 N.W. 
483, 69 Iowa 147 (while nursery stock 
should be assessed with the land as 
real estate, it is not prejudicial to as- 
sess it separately from the land as 
personal property where the rates on 
each are the same). 


40. Board of Comrs. v. Murray, 
208 P. 472, 71 Colo. 522; City of Chi- 
cago v. University of Chicago, 134 N. 
7235) 302 TH. 455, 23 ,A.LaR. 2445 
In re Indian Territory Illuminating 
Oil Co., 142 P. 997, 1000, 43 Okl. 307 
[rev on other grounds 36 S.Ct. 453, 
240 U.S. 522, 60 L.Ed. 779]. 


“Property itself is a creature of the 
law, and the classification thereof for 
purposes of taxation belongs exclu- 
Sively to the legislative department. 
The Legislature, in classifying prop- 
erty for purpose of taxation, is not 
required, and does not, always follow 
the common-law classification of 
property for other purposes. It will 
frequently be found that the enumer- 
ation of property in statutes as. real 
or personal for the purposes of taxa- 
tion differs considerably from what 
it would be for other purposes in the 
same state.” In re Indian Territory 
Illuminating Oil Co., supra. 


[a] -ILheasehold.—Although by vir- 
tue of the common law a leasehold 
remains a chattel real, it is within 
the power of the state to declare its 
nature contrary to the common law 
for the purpose of taxation. City of 
Chicago v. University of Chicago, 134 
N.E. 723, 302 Ill. 455, 23 A.L.R. 244 


a Defined generally see Property 
1-4. 
42. Com. v. Kentucky Distilleries 


& Warehouse Co., 136 S.W. 1032, 143 
Ky. 314, 144 Ky. 263; State v. Sav- 
age, 91 N.W. 716, 65 Neb. 714. 


Particular intangibles as “proper- 
ty” subject to tax see infra § 156 
notes 42 [a]—[q]. 

43. Watson v. City of Boston, 95 
N.E. 302, 209 Mass. 18. 
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to embrace everything which is the subject of own- 
ership and has an exchangeable value.** However, 
“property,” as used in tax laws, has been held not 
to include items without cash value,*® and only 
that which may properly be termed property is sub- 


ject to a property tax.*® 
Private or public character. 


Nonexistent property. 


subject to taxation.*® 


[a] Equitable interest in trust 
fund is “property” within meaning of 
tax laws. Watson v. City of Boston, 
95 N.E. 302, 209 Mass. 18. 


44, Raydure v. Board of Suprs. of 
Lae County, 209 S.W. 19, 183 Ky. 


“The word ‘property’ as used in 
the revenue statute means everything 
‘of value that a person owns that is 
or may be the subject of sale or ex- 
change or that when offered for sale 
will bring some price.” Com. v. Ken- 
tucky Distilleries & Warehouse Co., 
ae S.W. 1032, 143 Ky. 314, 144 Ky. 
*263. : 


45. Fayette Realty & Finance Co., 
17 S.W.(2d) 722, 229 Ky. 556; Raydure 
v. Board of Suprs. of Estill County, 
209 S.W. 19, 28, 183. Ky. 84. 


“Tf it has no cash value whatever, 
it is not subject to assessment and 
taxation, although it might, in a broad 
sense of the word, be something that 
would fall within the description of 
property.” Raydure v. Board of 
Suprs. of Estill County, supra. 


46. Cal.—Slade v. Butte County, 
112 P. 485, 14 Cal.App. 453. 


Colo.—Arapahoe County v. Rocky 
Mountain News Printing Co., 61:P. 
494, 15 Colo.App. 189. 


Ky.—Com. v. Kentucky Distilleries, 
etc., Co., 116 S.W. 766, 132 Ky. 521, 21 
L.R.A.N.S. 30, 1386 Am.S.R. 186, 18 
Ann.Cas. 1156. 


Mass.—Palfrey  v. 
Mass. 329; 3 Am.R. 364 


Neb.—In re Jones’ Assessment, 181 
N.W. 652, 105 Neb. 705. 


N.C.—State v. Wheeler, 53 S.B. 358, 
141 N.C. 778,115 Am.S.R. 700, 5 L.R.A. 
N.S. 1139. 


[a] Certificates of purchase of 
land which the state anticipates will 
be granted to it in lieu of school lands, 
which, by reason of homestead or 
preémption or other cause, have not 
been received by the state, are not 
taxable, where the state did not ac- 
quire title to the land, and the pur- 
chaser received no land under the cer- 
tificates. Slade v. Butte County, 112 
P. 485, 14 Cal.App. 453. 


[b] Internal revenue stamps are 
not property within the application of 
the tax laws but merely representa- 
tives of a tax levied by the national 
government, and are not subject to 
taxation, although kept in quantities 
by a dealer for the purpose of sale. 
Palfrey v. Boston, 101 Mass. 329, 3 
Am.R. 364. 


[ec] Trade-mark used in the sale 
of a commodity is not property with- 
in the application of constitutional 
and statutory provisions requiring 
the taxation of all “‘property.’”’ Com. 
v. Kentucky Distilleries, ete., Co., 116 
S.-W. 766, 182 Ky. 521, 21 L.R.A.N.S: 


Boston, 101 


Tax laws ordinarily 
apply to private,*7 and not to public,*® property. 


Property not in existence 
at the time of an alleged assessment thereof is not 
But destruction of property 
after tax liability has accrued with respect to the 
same does not discharge such liability.°° 


Property subject to “assessment’®! is subject to 
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taxs* 


forth.®? 


30, 186 Am.S.R. 186, 18 Ann.Cas. 1156. 


Claims, debts, credits, and invest- 
ments see infra §§ 156-165. 


Franchises see infra § 179. 


Income as property under tax laws 
see infra XX. 


Nonexistent property see infra text 
and notes 49, 50. 


47. Inhabitants of York Harbor 
Village Corporation v. Libby, 140 A. 
382, 126 Me. 537; Inhabitants of Whit- 
ing v. Inhabitants of Lubec, 115 A. 
896, 121 Me. 121; Dimitry v. Jones, 
115 So. 786, 149 Miss. 641. 


“Private property is held subject 
to the public right[s] of taxation.” 
Inhabitants of York Harbor Village 
Corporation v. Libby, 140 A. 882, 385, 
126 Me, 537. 


48. See passim infra §§ 343-368. 


49. Seaboard Air Line Ry. Co. v. 
Allen, 89 So. 555, 82 Fla. 191; Com- 
monwealth v. Safe Deposit & Trust 
Co. of Baltimore, Md., 155 S.H. 895, 
897 155" Vian 452: , 


“Before there can be an assessment 
of a tax, there must be property in 
existence at the time of making the 
assessment.” Commonwealth v. Safe 
Deposit & Trust Co. of Baltimore, 
Md., supra. 


50. ~Com. v. Greenbaum, 129 S.W. 
555, 189 Ky. 138 [mod in other re- 
spects 130 S.W. 982, 140 Ky. 221]. 


[a] Whisky.—Under St. §§ 4105, 
4109-4111 (Russell St. §§ 6107, 6111— 
6113), regulating taxation of whisky 
in bonded warehouses, an accrued lia- 
bility for the tax is not defeated by 
accidental destruction of the whisky. 
Com. v. Greenbaum, 129 S.W. 555, 139 
Ky. 138 [mod in other respects 130 
S.W. 982, 1:0 Ky. 221]. 


51. See infra § 776 et seq. 
52. Johnson City v. Clinchfield R. 


ey 43 S.W.(2d) 386, 387, 163. Tenn. 


“The authority to tax property con- 
templates its assessment, and the au- 
thority to assess property implies au- 
thority to tax it.” Johnson City v. 
Clinchfield R. Co., supra. 


53. Eliasberg Bros. Mercantile Co. 
v. Grimes, 86 So. 56, 204 Ala: 492, 11 
A.L.R. 300. 


[a] Such expressions as “all other 
property, real, personal, and mixed,” 
as used in Revenue Act (1919) § 5 
subd M, following after a statement 
of specific items of property to be 
taxed, are intended to include only 
such other things as are ejusdem gen- 


eris. Eliasberg Bros. Mércantile Co. 
v. Grimes, 86 So. 56, 204 Ala. 492, 14 
A.L.R. 300. E 


54. Taxation of leasehold interests 
generally see infra § 184. 


For later cases, developments and changes in the law see Annotations, same title and section num 


[§§ 134-135 


“All other property,” as used in taxing statutes 
will ordinarily be deemed to include only other prop- 
erty of a character similar to that theretofore set 


[§ 135] b. Real Property in General.®* All real 
property®® within the jurisdiction of the state, un- 
less expressly or impliedly exempt,°*® is subject to 
taxation.®?.. It is entirely competent for the legis- 
lature, for the purposes of taxation, to make that 
realty which would be personal property at com- 
mon law, and vice versa,®’% and as defined for pur- 
poses of taxation, the term “real property” may in- 
clude things which should generally be regarded as 


55. Defined generally see Property 
§§ 19-31, 43. 


56. Exemptions generally see in- 
fra §§ 382-618. 


Upped property see infra §§ 343- 


57. U.S.—Central Coal & Coke Co. 
v. Carselowey, 40 F.(2d) 540 [aff 45 
F.(2d) 744]. 


Ga.—Lamar v. Sheppard, 5 S.E. 247, 
80 Ga. 25. 


Ind.—Bd. of Comrs. of Greene 
County v. Lattas Creek Coal Co., 100 
N.E. 561, 179 Ind. 212. 


Mich.—Lever v. Grant, 102 N.W. 
848, 103. N.W. 8438, 139 Mich. 273. 


N.Y.—Hilton v. Fonda, 86 N.Y. 339 
[aff 19 Hun 191]; Smith v. New York, 
68 N.Y. 552 [aff 6 Daly 401]; People 
v. Barker, 48 N.Y. 70 faff 48 Barb. 
173, 33 How.Pr. 150]; Village of Wat- 
kins Glen v. Hager, 252 N.Y.S. 146, 140 
Misc. 816. 


Ohio.—Cincinnati College vy. Yeat- 
man, 30 OhioSt. 276. 


Pa.—Appeal of Du Bois, 142 A. 134, 
293 Pa. 186. 


S.C.—Martin v. St. Luke’s Parish 
Tax Collector, 28 S.C.L. 343. 


Tenn.—Poss v. Albert, 200 S.W. 976, 
977, 139 Tenn. 1. 


Ont.—Re Bruce Mines, 20 Ont.L. 
315, 15 Ont.W.R. 253. 


[a]. Determination of value.— 
Land is not to escape taxation because 
of difficulty in fixing the standard of 
measurement. Appeal of Du Bois, 142 
A. 134, 293 Pa. 186. 


[b] Forest preserve lands were 
taxable under the New York statute 
of 1886. Hyzer v. Ulster County, 20 
N.Y.S. 912, 66 Hun 628. 


[c] Where makers of plat reserved 
to themselves fee to strip of land along 
one avenue, giving the lot owners a 
right of access to the avenue over the 
same, such strip was held taxable like 
other land, although the value of the 
easement, as appurtenant to the sev- 
eral lots conveyed, was included in 
their assessment. Lever v. Grant, 


bes N.W. 848, 103 N.W. 843, 139 Mich. 


{d] “Willage,” within statute im- 
posing tax on “lots, lands,” etc., with- 
in any village, includes a place where 
persons assemble and reside, most of 
them during the summer only, but 
some throughout the year, whether 
such place is incorporated or not. 
Martin yv. St. Luke’s Parish Tax Col- 
lector, 28 S.C.L. 343. 


mate of taxation see infra §§ 694— 


d 


57%. 


ee Johnson v. Roberts, 102 Ill. 


Steere v. Walling, 7 R.I. 317. 


ber, 


ee 


§§ 135-137] 


personal property.58 


Under statutes defining real estate as including 
claims to land, a claim may properly be taxed as 


real estate.®® 


[§ 136] c. Mines, Mining Rights, and Minerals*° 
—(1) In General. Mines in operation are taxable 
é Ores or minerals “in place,” that 
1s, unsevered, are taxable to their owner as realty ;°? 
but minerals extracted and brought to the surface 
are taxable as personalty.*? Under a statute taxing 
coal mined and prepared for market, coal on hand 
but unsold at the time of assessment is subject to 


as real estate. 


tax.®4 


Statute taxing “anthracite coal” does not include 
-a patent fuel.®® 


Lack of a statutory method of valuation will not 
preclude separate taxation of minerals.*¢ 


TAXATION 


[61 C.J.] 179 


Statutes forbidding taxation of surface lands oc- 


cupied by highways or railroads to abutting property 
owners®’ do not preclude taxation to abutting own- 


ers of removable minerals underlying highways or 


railroads.®8 


Surface ground of a mine or mining claim used 
for other than mining purposes is subject to tax on 
its independent value,*® and taxation may also be 
laid on the surface improvements.*° 


[§ 187] (2) Severance of Ownership. 
there has been no severance of ownership, rendition 
of the land carries with it the value of the entire 


Where 


estate, including minerals,7! and where a mere fran- 


chise or privilege to remove minerals is granted to 


z another, such privilege remains taxable to the owner 


58 Union. Compress Co. v. State, [F.(2a) 744]. 


41 S.W. 52, 64 Ark. 136, 138. 


[a] “Gand,” as used in taxing 
acts, embraces the land itself, includ- 
ing land under water, all buildings 
and other articles erected upon or 
affixed to the same, all trees and un- 
derwood growing thereon, and all 
mines, minerals, quarries, and fossils 
in and under the same. Smith v. New 
York, 68 N.Y.S. 52 [aff 6 Daly 401]. 


59. State v. Watts, 185 P. 934, 936, 
21 Ariz. 93 [cert den 41 S.Ct. 62, 254 
U.S. 648, 65 L.Ed. 456]. 


“It is to be observed that this stat- 
ute expressly provides for the taxa- 
tion of ‘claims to’ land, as distin- 
guished from the land itself. Under 
such a statute, the tax is not neces- 
sarily laid upon the land, but upon 
the ‘claim to’ the land. That the Leg- 
islature intended that this species of 
property should be taxed there can be 
no doubt, and we are not disposed to 
defeat that intention by technical dis- 
tinctions and elaborate refinements 
and concepts. The ‘claim to’ real 
property is often of great value and 
is such a right as may be sold and 
conveyed, and it may be inherited.” 
State v. Watts, supra. 


[a] Date of filing surveys.—De- 
fendants, successors in interest of 
Baca heirs as to one of the tracts se- 
lected by said heirs by their attorney 
pursuant to Act Cong. June 21, 1860, § 
6, held to have “a claim to land” 
which was taxable under Civ. Code 
(1913) par 4847, for the years 1913 
and 1914, though notes and plats of 
survey made in 1905 of tracts selected 
were not filed until December 14, 1914, 
pursuant to decision of the United 
States supreme court because title 
has been the subject of constant liti- 
gation in the courts or before the land 
department. State v. Watts, 185 P. 
934, 21 Ariz. 93 [cert den 41 S.Ct. 62, 
254 U.S. 648, 65 L.Ed. 456]. 


b 
a, Weact of land selected for Baca 
heirs pursuant to Act Congr. June 21, 
1860, § 6, held sufficiently identified 
for the purpose of taxing claim of de- 
fendants (successors of Baca heirs) 
thereto, though notes and_ plats of 
survey of the tracts selected for said 
heirs had not been filed. State v. 
Watts, 185 P. 934, 21 Ariz. 93 [cert 
den 41 S.Ct. 62, 254 U.S. 648, 65 L.Ed. 
456]. 


60. Generally see Mines and Min- 
erals 40 C.J. p 717. 

faxation of mining companies see 
infra § 306. 

61. Waller v. Hughes, 11 P. 122, 2 
Ariz. 114. 

62. ' U.S.—Central Coal & Coke Co. 
y. Carseloway, 40 F.(2d) 540 [aff 45 


Identification of land claimed. 


Tll.—St. Louis Consol. Coal Co. v. 


Baker, 26 N.E. 651, 135 Ill. 545, 12 L. 
R.A. 247. 


Ind.—Board of Comrs. of. Greene 
County v. Lattas Creek Coal Co., 100 
N.E. 561, 179 Ind. 212. 


Iowa.—In re Colby, 169 N.W. 443, 
184 Iowa 1104. 


Kan.—Kansas Natural Gas Co. v. 
Neosho County, 89 P. 750, 75 Kan. 335; 
Cherokee, etc., Coal, etc., Co. v. Craw- 
ford County, 80 P. 601, 71 Kan. 276. 


_ Pa.—Rockwell v. Keefer, 39 Pa. 
Super. 468. . 
'Tex.—Hager v. Stakes, 294 S.W. 


835, 116 Tex. 453; State v. Downman, 
(Civ.App.) 134 S.W. 787 [aff 34 S.Ct. 
62, 231 U.S. 353, 58 L.Ed. 264]; Fer- 
lees v. Steen, (Civ.App.) 293 S.W. 


W.Va.—Carter v. Tyler County Ct., 
cepa 216, 45 W.Va. 806, 43 L.R.A, 


[a] Coal under the land consti- 
tutes taxable real estate. Central 
Coal & Coke Co. v. Carseloway, 40 F. 
(2d) 540 [aff 45 F.(2d) 744]. 


[b] Oil and gas in place are min- 
erals subject to taxation as realty. 
Ferguson v. Steen, (Tex.Civ.App.) 293 
S.W. 318. 


[ec] Vitle to minerals in situ con- 
stitutes an “interest in land” subject 
to taxation as real estate. In re Col- 
by, 169 N.W. 443, 444, 184 Iowa 1104. 


[d] Whether beJonging to original 
lessor or his assignee, an interest in 
minerals is taxable as real property. 


Hager vs Stakes, 294 S.W. 835, 116 
Tex. 453. : 
63. Palmer v. Corwith, 3 Chandl. 


(Wis.) 297, 3 Pinn. 267. 


64. Commonwealth v. Philadelphia 
& R. Coal & Iron Co., 123 A. 315, 278 
Pa. 338 [aff 45 S.Ct. 127, 266 U.S. 588, 
69 L.Ed. 455]. 


[a]. Claim that coal was worthless 
or without market value cannot be 
sustained where unsold portion was 
good coal and market value computa- 
ble by reference to sales of other coal. 
Commonwealth v. Philadelphia & R. 
Coal & Iron Co., 123 A. 315, 278 Pa. 
338 [aff 45 S.Ct. 127, 266 U.S. 588, 69 
L.Ed. 455]. 


65. Com. v. American Briquet Co., 
9 Pa.Dist.&Co. 383. 


[a]. Briquets are not taxable as 
anthracite coal, even though used for 
fuel and made from culm, which is 
the refuse from coal mining opera- 
tions. Com. v. American Briquet Co., 
9 Pa.Dist.&Co. 383: 


66. Board of Comrs. of Greene 


of the fee as a part of the land,’? unless made sep- 
arately taxable by statute.7? 
is otherwise by virtue of statutory or constitutional 


Except where the rule 


County v. Lattas Creek Coal Co., 100 
N.E. 561, 179 Ind. 212. ’ ; 


[a] Thus, minerals in place, 
whether held by the owner of the 
surface or another are taxable as 
‘Jand” under Burns St. Annot. (1908) 
§§ 10,142, 10,143, although Burns St. 
Annot. (1908) §§ 10,256, 10,259, 10,263, 
prescribe only methods for fixing val- 
ues which apply to land surfaces, and 
none prescribe methods for minerals. 
Board of Comrs. of Greene County v. 
Lattas Creek Coal Co., 100 N.E. 561, 
179 Ind. 212. 


67. See statutory provisions. 


68. Board of Com’rs of Greene 
County v. Lattas Creek Coal Co., 100 
N.E. 561, 179 Ind. 212. 


69. .Hinz v. Musselshell County, 
267 P. 1113, 82 Mont. 502; Cobban v. 
Meagher, 113 P. 290, 42 Mont. 399; 
Kittow v. Liskeard Union, L.R. 10 
Q.B. 7; Re Coniagas Mines, 20 Ont.L. 
322, 15 Ont.W.R. 258. ‘ 


[a] Although mine is not taxable, 
the surface thereof may be subject to 


° 


tax. Kittow v. Liskeard Union, L.R. 
L0:Q-Bix7. 
70. Gold Hill v. Caledonia Silver 


Min. Co.,.10 F.Cas.No. 5,512, 5 Sawy. 
575; Re Bruce Mines, 20 Ont.L. 315, 
15 Ont.W.R. 243. 


[a] Purchaser at sheriff’s sale of 
the unexpired term of a coal mining 
lease takes the lessee’s place under 
the lease and is liable for all taxes on 
improvements placed by himself on 
the land. In re Huddell, 16 F. 373. 


71. Humble Oil & Refining Co. v. 
State, (Tex.Civ.App.) 3 S.W.(2d) 559. 


[a] Where there is no severance 
of taxable interest under lease, the 
lessor’s property right to mineral 
products in or under the land remains 
taxable to him as owner of the real 
estate. W. T. Waggoner Estate v. 
Wichita County, 3 F.(2d) 962 [aff 298 
F. 818, and aff 47 S.Ct. 271, 273 U.S. 


1113, 71 L.Ed. 566]. 


72. Texas Co. v. Daugherty, 176 
S.W: 717,.107 Tex. 226, L.R.AA917E 
989 [aff (Tex.Civ.App.) 160 S.W. 129]. 


{a] Tllustration.—Under Rev. St. 
(1911) art 7504, the privilege of pros- 
pecting for and removing oil and gas 
from land is a franchise taxable 
against the owner of the fee and not 
against the oil company lessee. Tex- 
as Co. v. Daugherty, 176 S.W. 717, 
107 Tex. 226, L.R.A.1917F 989 [aff 
(Civ.App.) 160 S.W. 129]. 


73. See statutory provisions. 


[a] Prospector’s interest.—Pros- 
pector having only right to go on 
land for purpose of developing, for 
which he was to receive seventy-five 
per cent. of oil and gas produced, was 
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provisions,74 a mere lease for a term of years of 
the right to mine for and extract coal or other min- 
erals from the land does not effect such a severance 
of the title as to make the interest of the lessee 
taxable as realty,7* and still less does a mere license 
or privilege to search for and extract minerals.7® 
‘Where, however, there has been a severance of own- 


legally taxable only for that amount. 
Queen City Oil Co. v. Toole County, 
283 BP. 771, 86 Mont. 401; Fulton Oil 
Co. v. Toole County, 283 P. 769, 86 
Mont. 367, 283 P. 771, 86 Mont. 376. 


74. See constitutional and statu- 
tory provisions. 


[a] In Arkansas, under statute, 
oil and gas lease creating easement 
in land is taxable to the lessee sep- 
arately from the assessment against 
the fee. State v. Arkansas Fuel Oil 
Co., 18 S.W.(2d) 906, 179 Ark. 848. 


[b] Im California it is held that, 
although ordinary leases are not sep- 
arately assessed, a lease of mining 
privileges, may be separately assess- 
ed as real estate as being within the 
statutory definition of the term “real 
estate,” which includes a ‘‘claim to” 
or “right to the possession” of land, 
and also “all rights and privileges ap- 
pertaining” to mines, minerals, and 
quarries. Graciosa Oil Co. v. Santa 
Barbara County, 99 P. 483, 155 Cal. 
140, 20 L.R.A.N.S. 211. ~ 


[c] In Illinois the statute pro- 
vides that ‘any mining right’? may be 
conveyed “by deed or lease’ and 
that, when so conveyed, it shall be 
considered as separated from the land 
and taxed separately, and it is held 
that an oil or gas lease is a “mining 
right” within the application of the 
statute. People v. Bell, 86 N.E. 593, 
237 Ill. 332, 19 L.R.A.N.S. 746, 15 Ann. 
Cast ont. 


{d] In Kentucky (1) a _ court, 
while expressing the opinion that the 
wide difference between an ordinary 
lease of land and a mining lease 
would alone justify the separate as- 
sessment of the latter, has held that 
any doubt was removed by the stat- 
ute requiring the listing for taxation 
of ‘‘mineral rights” and of “any coal, 
oil or gas privileges, by lease or other- 
wise, or any interest therein.’”’ Wolfe 
County v. Beckett, 105 S.W. 447, 127 
Ky. 252, 32 Ky.L. 167, 17 L.R.A.N.S. 
* 688. (2) A mining lease creates in a 
landowner and his lessee a separate 
property in minerais or mineral 
rights, apart from ownership of sur- 
face, under St. §§ 4020, 4039, and the 
lessor becomes liable to list and pay 
taxes on not only the surface of his 
land, but likewise on mineral rights 
reserved or created in himself by ex- 
ecution of lease. Moss v. Board of 
Sup’rs of Harlan County, 263 S.W. 
368, 203 Ky. 813. (3) A royalty in- 
terest of one eighth of the oil pro- 
duced on leased lands by lessees, re- 
tained by landowners leasing lands 
for extracting oil, is assessable as a 
separate item of property from the 
real estate, under St. §§ 4020, 4022, 
4039, and Const. § 172. Common- 
wealth v. Garrett, 260 S.W. 379, 202 
Ky. 548. (4) A lease granting the 
privilege of drilling for and produc- 
ing oil if it can be found on the leased 
premises is “property”? within the 
meaning of Const. § 172, and is sub- 
ject to tax. Raydure v. Board of 
Sup’rs of Estill County, 209 S.W. 19, 
183 Ky. 84. 


fe] In Texas an oil and gas lease 
warranting lessor’s title and giving 
lessee the right to take out and re- 
move oil and gas, and to assign his 
interest therein, with the right of 
subrogation if he should satisfy any 
liens against the lessor’s interest, and 
reserving to the lessor one-eighth of 


TAXATION 


all the oil produced and $150 a year 
for gas if any was found conveys an 
“interest in realty” subject to taxa- 
tion under constitutional provisions. 
Liberty Cent. Trust Co. of St. Louis, 
Mo., v. Gilliland Oil Co., 297 F. 494. 


75. U.S.—Barnes v. Bee, 138 F. 
476 [aff 149 F. 727, 79 C.C.A. 433]. 


Conn.—Sanford’s Appeal, 54 A. 739, 
75 Conn. 590. 


Kan.—Kansas Natural Gas Co. v. 
Deere County, 89 P. 750, 75 Kan. 


Ohio.—Jones v. Wood, 9 OhioCir.Ct. 
560, 6 OhioCir.Dec. 538 [mod 2 Ohio 
S.&C.P: 75, 1 OhioN.P.. 155, and’ aft 
54 OhioSt. 627, 47 N.E. 1119]. 


Okl.—In re Indian Territory Illumi- 
nating Oil Co., 142 P. 997, 43 Okl. 307 
[rev on other grounds 36 S.Ct. 453, 
240 U.S. 522, 60 L.Ed. 779]. 


Pa.—Moore’s Appeal, 4 Pa.Dist. 703. 


W.Va.—Peterson v. Hall, 50 S.E. 
603, 57% W.Va. 5355, Carter  v., Dylér 
County Ct., 32 S.B. 216, 45 W.Va. 806, 
43 oR AL (253.0, S) Coal, ete, . Conve 
Randolph County Ct., 18 S.H. 566, 38 
W.Va. 201. But see Harvey Coal, etc., 
Co.) Vv. Dillon, °53, S.B.) .928,.59. W.Va. 
605, 6 L.R.A.N.S. 628 (decided under 
the act of 1905, making any interest 
in coal, oil, gas, or minerals separate- 
ly taxable, as realty or personalty ac- 
cording to whether the interest is a 
freehold or less than a freehold, and 
which therefore includes mining leas- 
es). / 

[a] To justify separate taxation 
there must be a severance of the ti- 
tle to the minerals from that of the 
rest of the land. Kansas Natural Gas 
Co. v. Neosho County, 89 P. 750, 75 
Kan. 335. 


[b] In Alabama, (1) under Code 
§ 2082. subd 1, every separate inter- 
est in land such as minerals or tim- 
ber is subject to taxation when such 
interest is owned by a person other 
than the owner of the surface or soil. 
State v. Roden Coal Co., 73 So. 5, 197 
Ala. 407, (2) A leasehold interest or 
estate under a lease granting the 
right to mine coal, being a chattel 
real, and not a freehold estate, is not 
taxable under Code § 2082 subd 1, 
providing for taxation of separate 
interests in land owned by persons 
other than owner of surface or soil. 
State v. Roden Coal Co., supra. 


76. Kansas Natural Gas Co. v. Ne- 
osho County, 89 P. 750, 75 Kan. 335; 
Jones v. Wood, 9 OhioCir.Ct. 560, 6 
eres 538; Hughes v. Vail, 57 


‘{a] Particular conveyances held 
not to create a mere privilege or in- 
corporeal right, but to constitute a 
Severance of the minerals and miner- 
al substances contained in the land 
as between the landowner and the 
grantee, investing the latter with an 
interest in the land, which was sub- 
ject to taxation apart from the land 
itself. State v. Downman, (Tex.Civ. 
App.) 134 S.W. 787 [aff 84 S.ct. 62, 
231 U.S. 358, 58 L.Ed. 264). 


[b] Im Alabama, under Code § 
2082 subd 1, providing for taxation of 
separate interests in land when owned 
by persons other than owners of sur- 
face, the person against whom miner- 
al rights are assessed must be the 
owner at least to ‘the extent of a 


[§ 137 


ership, each owner should pay taxes on his severed 
portion,?? and the mining rights or minerals’* in 
land may be severed from the surface rights or 
from the general ownership in fee, and thereupon 
become separately taxable to their owner as real 
estate, as by grant and conveyance,’® or by other 


freehold interest. State v. Roden 
Coal'Co., 73° So, 5, 197 Ala: 407. 


77. Logan v. Washington County, 
29 Pa. 373; Im‘re Lands, 17 Pa.Dist. 
825; Hager v. Stakes, 294 S.W. 835, 


116 Téx. 4538. See Hanley v. Federal 
Mining & Smelting Co., 235 F. 769 
(construing Idaho statutes as permit- 
ting separate assessment to tenants © 
in common of mining properties). 


78. See Banner Coal Co. v. Gervais, 
(Alta.) 70 Dom.L.R. 206, 210 (where 
the court said: “The expression ‘min- 
ing rights’ or ‘mineral rights’ means 
‘minerals’ ’’). 


79. U.S.—Central Coal & Coke Co. 
v. Carseloway, 45 F.(2d) 744 [aff 40 
F.(2d) 540]. 


Cal.—Graciosa Oil Co. v. Santa 
Barbara County, 99 P. 483, 155 Cal. 
140, 20 L.R.A.N.S. 211; Merchants’ 
Trust Co. v. Hopkins, 284 P. 1072, 103 
Cal.App. 473. 


Ill.—Big Creek Coal Co. v. Tanner, 
135 N.E. 433, 303 Ill. 297; People v. 
Bell, 86 N.B. 593, 237 Ill. 332, 19 L.R.A. 
N.S. 746, 15 Ann.Cas. 511; People v. 
O’Gara Coal Co., 83 N.E. 140, 231,111. 
172; In re Maple Wood Coal Co., 72 
N.E. 786, 213 Ill. 283; Sholl v. Peo- 
ple, 61 N.E. 1122, 194 TI. 24; Consol- 
idated Coal Co. v. Baker, 26 N.E. 651, 
135 Ill. 545, 12 L.R.A. 247; In re Ma- 
jor, 24 N.E. 973, 134 Ill. 19. 


Ind.—Riggs y. Board of Com’rs of 
Sullivan County, 103 N.E. 1075, 181 
Ind. 172; Board of Comrs. of Greene 
County v. Lattas Creek Coal Co., 100 
N.E. 561, 179 Ind. 212. 


Iowa.—In re Colby, 169 N.W. 443, 
184 Iowa 1104. ; 


Kan.—Kansas Natural Gas Co. v. 
Neosho County, 89 P. 750, 75 Kan. 
335; Cherokee, etc.,’Coal, ete., Co. v. 
pe County, 80 P. 601, 71 Kan. 


Ky.—Wolfe County v. Beckett, 105 
S.W. 447, 127 Ky. 252, 32 Ky.L; 167, 
17 L.R.A.N.S. 688; Stuart v. Com., 23 
S.W. 367, 94 Ky. 595, 15 Ky.L. 513. 


Mont.—Murray v. Hinds, 76 P. 1039, 
30 Mont. 466. 


Baan eR v. New York, 68 N.Y. 


Pa.—F. H. Rockwell & Co. v. War- 
ren County, 77 A. 665, 228 Pa. 430, 139 
Am.S.R. 1006 [aff sub nom. Rockwell 
v. Keefer, 39 Pa.Super. 468]; Dela- 
ware, etc., R. Co. v. Sanderson, 1 A. 
394, 109 Pa. 588, 58 Am.R. 748; San- 
derson v. Scranton, 105 Pa. 469; Lo- 
gan v. Washington County, 29 Pa. 378; 
Rockwell v. Keefer, 39 Pa.Super. 468; 
Berwind White Coal Min. Co. v. Clear- 
field County, 18 Pa.Co. 545; Powell 
v. Bluebaker Coal Co., 16 Pa.Co. 417. 


Tenn.—Hadley v. Hadley, 87 S.W. 
250, 114 Tenn. 156. 


Tex.—Humble Oil & Refining Co. v. 
State, (Civ.App.) 3 S.W.(2d) 559; 
State v. Downman, (Civ.App.) 134 S. 
W. 787 [aft 34 S.Ct. 62,723h WS; 353) 
58 L.Ed. 264]. 


Vt.—Waterman y. Davis, 28 A. 664, 
66 Vt. 83. 


Va.—Tiller v. Excelsior Coal, etce., 
Corp., 65. S.-H. 507, 110 Va. 151. 

W.Va.—Low v. Lincoln County Ct., 
27 W.Va. 785. 


“We think it is clear under the au- 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 137-139] 


instrument which in substance and legal effect cre- 
ates a separately taxable ownership in realty,®° 
as where an instrument in the form of a lease 
amounts in substance and legal effect to a grant and 


econveyance.®! 


Reservation of minerals and the right to mine 
them constitutes taxable property,’2 and has been 
held taxable as an interest in land,®* even if only 
of nominal value,** and in the absence of positive 
proof that minerals are present.%5 
of minerals without the right to mine them may con- 


stitute a taxable estate.8¢ 


Right of way, reserved in connection with reser- 


thorities that ores and minerals con- 
tained in land are property, and that 
the same, by proper conveyance, can 
be severed from the land by the owner 
thereof, and when so severed the 
Same become the subject of taxation, 
separate and apart from the land it- 
self. One party may own the surface 
estate and another the minerals or 
mineral rights in said land; and, when 
So owned separately, each are subject 
to be taxed for their respective prop- 
erties in the land. Of course, until so 
severed, it is a part of the land, and 
is subject to taxation as such in the 
hands of the owner.” State v. Down- 
man, (Tex.Civ.App.) 134 S.W. 787, 793 
[aff 34 S.Ct. 62, 231 U.S. 353, 58 -L. 
Ed. 264]. 


[a] “Coal under the soil is real 
estate, capable of being conveyed and 
held by title in fee in one person while 
the right to the surface is in another. 
The owner of land may convey the 
coal and mineral rights and reserve 
the surface, or convey the surface and 
reserve the mineral. When such a 
conveyance is made, two separate es- 
tates exist, and each may be convey- 
ed or devised or wili pass by descent, 
each is subject to taxation, and each 
is real estate.” Big Creek Coal Co. 
ae Tanner, 135 N.E. 433, 434, 303 Ill. 


[b] Fee-simple estates divided 
Ahorizontally from surface are no dif- 
ferent from estates divided vertically 
so far as their separate taxation as 
real estate is concerned. Merchants’ 
Trust Co. v. Hopkins, 284 P. 1072, 103 
Cal.App. 473. 


[ec] Unseated land.—The title to 
oil, gas, and minerals may be severed 
from the grant of the surface of un- 
seated land, and may be separately 
taxed if they have taxable value. F. 
H. Rockwell & Co. v. Warren Coun- 
ty, 77 A. 665, 228 Pa. 430, 139 Am.S. 
R. 1006 [aff sub nom. Rockwell v. 
Keefer, 39 Pa.Super. 468]. 


{d] In Alberta, under Town Act, 
(1) the right to acquire such miner- 
als, if any, as may underlie land was 
not taxable as land, in the absence of 
proof that there were any minerals. 


Coleman v. Head Syndicate, 11 Alta.L. 


314. (2) Even if the evidence show- 
ed existence of minerals, the owner 
of the right to acquire them was not 
taxable as for an interest in land, be- 
cause minerals do not constitute ei- 
ther “land” or an “estate or interest” 
jn land. Coleman vy. Head Syndicate, 
supra. (3) Under an amendment en- 
acted in consequence of the decision 
in Coleman vy. Head Syndicate, supra, 
minerals became separately assessa- 
ble for tax (Banner Coal Co. y. Ger- 
vais, CAlta.) .70 Dom.L.R.. 206), (4) 
and, so far as the tax authorities were 
concerned, have been held taxable to 
one having a severable interest there- 
in, although as between the parties 
under a particular lease the owner of 
the surface may be liable for taxes on 
both surface and minerals (Banner 
Coal Co. vy. Gervais, supra). 


fe] In Ontario, under Assessment 


TAX ATION 


erby.°7 


A reservation 


Act, (1) minerals, considered as a sub- 
ject of ownership distinct from the 
ownership of the land in which they 
are contained, are not assessable. 
Bucke vy. Macrae Mining Co., Ltd., 
[1927] 3 Dom.L.R. 1; Macrae Mining 
Co. v. Bucke, 58 Ont.L. 453, [1926] 2 
Dom.L.R. 312. (2) Land containing 
minerals is assessable as land, al- 
though at not less than the value of 
neighboring land used exclusively for 
agricultural purposes. Bucke v. Mac- 
rae Mining Co., Ltd., supra. (3) The 
income derived from a mine or min- 
eral work, which presupposes extrac- 
tion of minerals from the land, is as- 
Sessable. Bucke v. Macrae Mining 
Co., Ltd., supra. 


80. Sanford’s Appeal, 54 A. 739, 
75 Conn. 590; Ferguson v. Steen, (Tex. 
Civ.App.) 293 S.W. 318; State v. South 
yee Oil Co., 24 S.E. 688, 42 W.Va. 


[a] Question depends on the legal 
effect of the instrument rather than 
the name given to it or the technical 
terms employed, and whether it was 
intended to convey the whole or a 
specified part of the unmined min- 
erals in a described tract of land or 
merely to give a right or privilege of 
entering on the land for the purpose 
of mining and removing _minerals 
therefrom. Sanford’s Appeal, 54 A. 
739, 75 Conn, 590. 


81. Simmons Coal Co. v. Board of 
Review of Fulton County, 118 N.E. 
753, 282 Ill. 396; Thornbury v. Forbes, 
7 Pa.Dist.&Co. 184; Moore’s Appeal, 
4 Pa.Dist.. 703; Stephens County v. 
Mid-Kansas Oil & Gas Co., 254 S.W. 
290, 113 Tex. 160, 29 A.L.R. 566; Texas 
Co. v. Daugherty, 176 S.W. 717, 107 


Tex. 226 [aff (Civ.App.) 160 S.W. 
129]. d 
82. Anaconda Copper Mining Co. v. 


Ravalli County, 158 P. 682, 52 Mont. 
422; Northwestern Imp. Co. v. Oliver 
County, 164 N.W. 315, 38 N.D. 57. 


[a] Reservation of right to use 
surface.—Where railroad owning coal 
lands sold them, reserving all min- 
erals together with right to use sur- 
face for exploring and mining min- 
erals, while mineral deposit was not, 
under Const. art 12 § 3, as to taxing 
mines, taxable until developed to 
yield proceeds, reservation in deed of 
right to use surface was interest in 
the land, subject to tax under Const. 
art 12 § 17, and Rev. Codes §§ 2498, 
2501, defining property. Northern 
Pac. Ry. Co. v. Musselshell County, 
169 P. 53, 54 Mont. 96. 


[b] Where grantor reserved min- 
eral rights in land, such reservation 
is an interest properly assessable 
against grantor, and payment of taxes 
by grantee does not relieve grantor 
therefrom. Northwestern Imp. Co. v. 
Oliver County, 164 N.W. 315, 38 N.D. 
Bile. 


83. Union Pac. R. Co. v. Hanna, 
214 P. 550, 78 Colo. 162; Hager v. 
Stakes, 294 S.W. 835, 116 Tex. 453. 


[a] Oil leases, requiring delivery 
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vation of mining rights, has been held taxable prop- 


[§ 138] (3) Mining Claims. Mining claims’ du- 
ly located are property, and unless expressly exempt 
are taxable as such,*® whether held under patent, 
application for patent, or mining location,®® and 
may be sold for the nonpayment of taxes without 
infringing the title of the United States.94 


Possessory right to a mining claim has been held 
property subject to taxation.” . 


[§ 139] (4) Product or Proceeds of Mine.%? 
is customary in some states to assess and tax mines 


It 


of fractions of minerals to lessor, 
balance to belong to the lessee, left 
title to fraction in the lessor as “real 
property’’ subject to taxation, under 
Vernon’s Sayles Civ. St. Annot. (1914) 
art 7503. Hager vy. Stakes, 294 S.W. 
835, 116 Tex. 453. 


84. Union Pac. R. Co. v. 
214,P. 550, 73 Colo. 162, 214. 


85. Union Pac. R. Co. y. Hanna, 
supra; Board of Com’rs of Greene 
County v. Lattas Creek Coal Co., 100 
N.E. 561, 1792 tnd, 212: 


[a] Very fact that mineral rights 
have been reserved from the grant of 
lands is of presumptive force that the 
mineral does exist. Union Pac. R. ~ 
Co. v. Hanna, 214 P. 550, 73 Colo. 162; 
Board of Com’rs of Greene County v. 
Lattas Creek Coal Co., 100 N.E. 561, 
179 Ind. 212. 


86. Raub v. Lackawanna County, 
60 Pa.Super. 462. 


[a] Thus, when a grantor reserved 
the coal and also right to subterrane- 
an passages, but not the right to mine 
the coal, under the property conveyed, 
the grantor had a taxable estate. 
Raub v, Lackawanna County, 60 Pa. 
Super. 462. 


Royalties see infra § 140. 


Hanna, 


87. Anaconda Copper Mining Co. v. 
rope County, 158 P. 682, 52 Mont. 
422. 

88. “Mining claim’ see Mines and 


Minerals §§ 65-68. 


89. U.S.—Forbes vy. Gracey, 94 U. 
Ss. 762, 24 L.Ed. 313. ’ 


Ariz.—Harhart v. Powers, 148 P. 
286, 17 Ariz. 55; Waller v. Hughes, 11 
PT 22a Arign, a4, 


Cal.—Bakersfield, ete., Oil Co. v. 
Kern County, 77 P. 892, 144 Cal. 148 
(as real property); State v. Moore, 
12 Cal. 56 


Colo.—Seymour v. Fisher, 27 P. 240, 
16 Colo. 188; People v. Henderson, 21 
P. 144, 12 Colo. 369. 


Nev.—Hale, etc., Gold, ete., Min. Co. 
vy. Storey County, 1 Nev. 104. 


[a] In fullest sense of word, min- 
ing claims are property, distinct from 
the land itself, and taxable. HEarhart 
v. Powers, 148 P. 286, 17 Ariz. 55. 


90. Wood v. McCombe, 86 P. 319, 
37 Colo. 174, 119 Am.S.R. 269 [aff 28 
S.Ct. 268, 208 U.S. 226, 52 L.Ed. 464]. 


[a] In Arizona mines for which 
patents have been issued are taxable 
as real estate but unpatented mining 
claims on government property are 
taxable as personal property.  Wal- 
ler v. Hughes, 11 P..122, 2 Ariz, 114. 


91. Forbes v. Gracey, 94 U.S. 762, 
24 L.HKd. 313. 

92. Bakersfield, ete. Oil Co. v. 
Kern County, 77 P. 892, 144 Cal. 148; 
Hale, ete:,’ Gold, ete.,,-Min. | Co, jvs 


Storey County, 1 Nev. 104. 


93. Income tax on mines see infra 
xX. ‘ 
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according to their annual product or output or ac- 
cording to the’ annual net proceeds of their opera- 
tion, which is a permissible form of taxation,®* and 
a tax on the: gross receipts from total production 
has been held applicable, even though the products 
of the mine were consumed instead of sold by the 
Under constitutional provisions for 
taxation of mines based on their annual net pro- 
ceeds, it has been held that all mines are subject 
to tax,®* provided they yield net proceeds,®? and 
that the tax imposed is essentially one on personal 


taxpayer.?® 


property.°® 


Tailings, with an ascertained, separable value, sev- 
ered and removed from mining claims and placed 
upon other and separate lands, constitute a unit of 
property entirely apart from the mine from which 
they were extracted,?® and are not taxable as pro- 
ceeds of mining claims from which they were taken 


years before.? 


94. U.S.—Forbes v. Gracey, 9 F. 
Cas.No. 4,924 [aff 94 U.S. 762, 24 L. 
Ed. 313]. 


Colo.—Pilgrim Consol. Min. Co. v. 
Teller County, 76 P. 364, 32 Colo. 334; 
People v. Henderson, 21 P. 144, 12 
Colo. 369; Stanley v. Little Pittsburg 
Min. Co., 6 Colo. 415. 


‘ Mont.—Montana Coal, etc., Co. v. 

Livingston, 52 P. 780, 21 Mont. 59; 

noes Min. Co. v. Kennon, 3 Mont. 
5s 


Nev.—State v. Kruttschnitt, 4 Nev. 
178. 


Utah.—Nephi Plaster, etce., Co. v. 
Juab County, 93 P. 53, 33 Utah 114, 
14 L.R.A.N.S. 1043; Centennial Eure- 
ka Min. Co. v. Juab County, 62 P. 1024, 
22 Utah 395; Mercur Gold Min., etc., 
Co. v. Spry, 52 P. 382, 16 Utah.222. 


[a] Gypsum deposit is within the 
application of the phrase “other val- 
uable mining deposits,” as used in a 
constitutional provision in regard to 
such taxation, Plaster, -etc., Co. v. 
Juab County, 93 P. 53, 33 Utah 114, 
14 L.R.A.N.S. 10438. 


95. Missouri, K. & T, Ry. Co. v. 
Meyer, 204 F. 140. 


[a] Coal used in operation of rail- 
road.—Under Okl. Act May 26, 1908 
§§ 2, 3, 6, as amended by Act March 
27, 1909, being Okl. Comp. L. (1909) 
§§ 7702, 7703, 7706, imposing a per- 
centage tax on the “gross receipts 
from total production” of coal, oil, 
or other minerals, a railroad company 
is subject to the tax on coal mined by 
it, although not sold but used in the 
operation of its road. Missouri, K. & 
T. Ry. Co. v. Meyer, 204 F. 140. 


96. Northern Pac. Ry. Co. v. Mus- 
pelehels County, 169 P. 53, 54 Mont. 


[a] Any mineral deposit yielding 
proceeds, wherever found, and regard- 
less of from whom purchased, is a 
mine within Const. art 12 § 3, provid- 
ing for taxing all mines. Northern 
Pac. Ry. Co. v. Musselshell County, 
169 P. 53, 54 Mont. 96. 


27. Northern Pac. Ry. Co. v. Mus- 
See County, 169 P. 58, 54 Mont. 


; [a] “If there are not net proceeds 
either because development has not 
progressed so far or for any other 
reason, then, for the time being, this 
basis of taxation is in abeyance.” 
Northern Pac. Ry. Co. v. Musselshell 
County, 169 P. 53, 54 Mont. 96, 


98. Northern Pac. Ry. Co. v. Mus- 
la County, 169 P. 538, 54 Mont. 


TAXATION 


99. South Utah Mines & Smelters v. 
Beaver County, 43 S.Ct. 577, 262 U.S. 
325, 67 L.Ed. 1004. 


1. South Utah Mines & Smelters v. 
Beaver County, supra. 


[a] Thus (1) tailings from con- 
ecentrating mill on property separat- 
ed from the mining claims, from 
which the ores were obtained, and 
having an ascertained and adjudicat- 
ed value of their own, are not within 
Utah Const. Amendm. art 13 § 4, and 
L. (1919) ¢ 114 providing for valuation 
of metalliferous mines for taxation at 
a multiple of their annual proceeds. 
South Utah Mines & Smelters v. Bea- 
ver County, 48 S.Ct. 577, 262 U.S. 325, 
67 L.Ed. 1004. (2) Within Utah 
Const. Amendm. art 13 § 4, and L. 
(1919) ¢ 114, providing for valuation 
of metalliferous mines for taxation at 
a multiple of net annual proceeds 
during the preceding year, proceeds of 
tailings from concentrating mill are 
not proceeds of the mining claims, 
from which the ores were taken sev- 
eral years before. South Utah Mines 
& Smelters v. Beaver County, supra. 


2. Byrne vy. Fulton Oil Co., 278 P. 
514, 85 Mont. 829; Hinz v. Musselshell 
County, 267 P. 1113, 82 Mont. 502. 
See Goldfield Consol. Co. v. State, 127 
P. 77, 35 Nev. 178 (holding that, un- 
der Const. art 10 § 1, and Rev. L. § 
3621, where one hundred dollars worth 
or more of labor has been actually 
performed on a patented mining claim 
during a fiscal year prior to assess- 
ment, the mine is not subject to taxa- 
tion, except on its proceeds). 


3. Hinz vy. Musselshell County, 267 
P. 11138, 82 Mont. 502. 


[a] Thus a reserved right to en- 
ter into lands conveyed to explore for 
minerals and extract the same with 
the right to purchase part of surface 
was subject to taxation as an “inter- 
est in realty.” Hinz v. Musselshell 
County, 267 P. 11138, 82 Mont. 502. 


4 Beaver County v. South Utah 
Mines and Smelters, 17 F.(2d) 577 
[cert den 47 S.Ct. 659, 274 U.S. 746, 
71 L.Ed. 1328). 

[a]. Worked out mine.—Where, un- 
der Utah Const, art 13 §§ 2-4, and 
Utah Comp. L. (1917) §§ 5864, 5908, 
prier to their amendment in 1919, 
mineral in place in a mine was not 
subject to taxation, but in lieu of 
such taxation a tax,was levied by the 
state board of equalization on the net 
proceeds of the annual product of 
mines and mining claims, and, under 
the construction of such provision&s 
by the supreme court of the state, 
proceeds of the treatment of tailings 
from a mine were of a product of the 


For later cases, developments and changes in the law see Annotations, 


-| reduced, 


[§§ 139-140 


Exclusive character of tax. A tax imposed on the 
annual net proceeds of a mine may be so far exclu- 
sive as to preclude taxation of the mineral contents 
of a mine in situ,? although the reserved right to 
enter, explore for, and extract minerals may be taxed 
as an interest in realty. <A tailings dump has been 
held not subject to separate taxation as personal 
property where net proceeds thereof are taxed as 
a mine product.* 


The term. “net proceeds,” as used in laws provid- 
ing for taxation of the net proceeds of mines, may 
be defined as the sum remaining after subtraction 
from the gross yield of all deductions permitted by 
law,® and, in the absence of statutory provision for 
deduction thereof, the amount paid for rental or 
royalty constitutes part of the taxable net proceeds.® 


[§ 140] (5) Rents and Royalties.” 


In the ab- 


mine and taxable as such, taxation of 
tailings was within the exclusive 
province of the state board of equali- 
zation, even though the mine itself 
had been worked out and abandoned, 
and the taxing authorities of a coun- 
ty were without power to tax the 
tailings dump as a separate item of 
personal property. Beaver County v. 
South Utah Mines and Smelters, 17 F. 
(2d) 577 [cert den 47 S.Ct. 659, 274 
U.S. 746, 71 L.Ed. 1238]. 


5. Northern Pac. Ry. Co. v. 
selshell County, 238 P. 
Mont. 81. 


“While divers definitions have been 
given of this term, our statutes, here- 
tofore quoted, set at rest what are 
‘net proceeds’ of a mine, in this state, 
for the purposes of taxation. It is 
the Sum in dollars and cents, remain- 
ing after deducting from the gross 
yield in dollars and cents ‘all mon- 
eys expended for necessary labor, 
machinery and supplies-needed and 
used in the mining operations and de- 
velopments; for improvements, re- 
pairs and betterments necessary in 
and about the working of the mine; 
« os “-°for transporting)". -. and 
for marketing the product and the 


Mus- 
872, 874, 74 


‘conversion of the [product] into mon- 


ey.’ Section 2090 [Rev. Codes 
(1921)].”.. Northern Pac. Ry. Co. v. 
Musselshell County, supra. 


{a] Development and handling 
costs.—Under Const. art 13 § 4, and 
Comp. L. (1907) §§ 2566-2568, as 
amended by L. (1909) c 68, relating to 
taxing of net annual proceeds of 
mines, where ore, thrown in the dump 
during previous years, is shipped and 
the net to be taxed is the 
gross received less the cost during 
that year of handling, and develop- 
ment costs incurred in preceding 
years are not deductible) Mammoth 
Mining Co. v. Juab County, 170 P. 78, 
51 Utah 316. 


6. Northern Pac. Ry. Co. v. Mus- 
selshell County, 238 P. 872, 875, 74 
Mont, 8i. 


“There is nothing in the statute 
permitting a deduction of the amount 
paid as rental.or royalty for the use 
and occupation of the mine or the 
right to extract coal therefrom, and, 
as it appears from the pleadings that 
in the year 1922 the lessees extracted 
more than the minimum quantity re- 
quired in the leases and disposed 
thereof at a profit, the amount so paid 
was necessarily a part of the ‘net 
proceeds’ of the mine for the fiscal 
year named.” Northern Pac. Ry. Co, 
v. Musselshell County, supra. 

7. “Royalty” see Mines and Min- 
erals § 632. 


Same title and section number, 


§§ 140-142] 


sence of exemption,® the royalty interest in a mine 
1s property subject to taxation,® to the owner there- 
Such royalty interest may be taxable as net 
proceeds,'* or the tax may be one on the land based 
on the right reserved in the owner of the fee,!? and 
not on the products of the mine severed from the 
royalty,!® in accordance with applicable provisions 
of local law. Mining rents past due have been held 
taxable as eredits,* although unaccrued mining 
rents have been held not so taxable.1® 


[§ 141] d. Water and Water Rights—(1) In Gen- 
It has been broadly stated that water,}® or 
a water right,'* is not independently taxable, and 
that the right to use water may be taxed only as 
an incident or appurtenance to some land.18 
authorities hold that water rights may be the sub- 


of.1° 


eral. 


ais Exemptions see infra §§ 382-— 
9. Byrne v. Fulton Oil Co., 278 P. 
514, 85 Mont. 329; Homestake Ex- 


ploration Corporation y. Shoregge, 264 
P. 388, 81 Mont. 604. 


[a] “Royalty interest” may be de- 
fined as ‘“‘simply the right to receive 
accruing royalties.” Byrne v. Fulton 
Oil Co., 278 P. 514, 85 Mont. 329. 


10. 
ration v. Shoregge, 
Mont. 604. 


[a] Where the terms of the lease 
made royalty oil upon recovery the 
property of the lessee, the net pro- 
ceeds thereof were properly taxable 
to it, the royalty provisions not serv- 
ing to preserve in the lessor an inter- 
est in the oil produced, but merely 
establishing a measure fixing the rent 
to be paid by the lessee. Homestake 
Exploration Corporation vy. Shoregge, 
264 P. 388, 81 Mont. 604. 


{b] Royalties in kind reserved to 
lessor in oil produced. held not tax- 
able to lessee under ‘‘net proceeds” 
tax, but taxable to lessor as his prop- 
erty (Const. ant 11/2)°§i-33- Rey.» Codes 
[1921] §§ 1997, 1999, 2347, and §§ 2089, 
2090, as amended by L. [1925] ¢ 191). 
Homestake Exploration Corporation 
v. Shoregge, 264 P. 388, 81 Mont. 604. 
To same effect Rice Oil Co. v. Toole 
County, 284 P. 145, 86 Mont. 427. 


[c] “Zaxation of lessee’s interest. 
—(1) Under Rev. Codes (1921) §§ 
#088—2096, repealing Rev. Codes 
(1907) §§ 2563-2571, read in connec- 
tion with Const. art 12 § 3, a lessee, 
and not the owner of a leased mine, 
is the proper entity to which the 
net proceeds of the mine are assess- 
able. Northern Pac. Ry. Co. v. Mus- 
selshell County, 238 P. 872, 74 Mont. 
81. (2) Rev. Codes (1921) §§ 2088— 
2096, pertaining to tax on net proceeds 
of mine, contemplates but one assess- 
ment, and that to the one either “en- 


Homestake Exploration Corpo- 
264 P. 388, 81 


gaged in mining” or “mining from or 


upon any mine whatsoever” within $ 
2089; hence, where the owner leased 
the mines, an assessment of a por- 
tion of such net proceeds to the own- 
er to which it was paid as rent or 


royalty and an assessment of the bal-' 


ance to the lessee was error. North- 
ern Pac. Ry. Co. v. Musselshell Coun- 
ty, supra. (3) Lessee and not owner 
of leased mine held “person, corpora- 
tion or association . _mining 
from or upon” mine, within Rev. 
Codes (1921) § 2089. Northern Pac. 
Ry. Co. v. Musselshell County, supra. 


11. Byrne v. Fulton Oil Co., 278 P. 
514, 85 Mont. 329. 


[a] “If the statute is sufficiently 
proad, the royalty owner may be tax- 
ed on the net proceeds yielded to 
him.” Byrne v. Fulton Oil Co., 278 
PR. 514, 517, 85 Mont. 329. 


TAXATION 


Other 


[b] Owner of five per cent royalty 
of oil actually receiving such royalty 
was subject to tax based on sum re- 
ceived, under L. (1927) c¢ 140 §§ 1, 2. 
Byrne v. Fulton Oil Co., 278 P. 514, 85 
Mont. 329. 


Net proceeds tax generally see su- 
pra § i39. 


12. Carpenter v. Shaw, 50 S.Ct. 121, 
280 U.S. 363, 74 L.Ed. 478 [rev 272 P. 
393, 134 Okl. 29]; Royal Mineral 
Ass’n v. Lord, 13 F.(2d) 227 [aff 46 S. 
Ct. 627, 271 U.S. 577, 70 L.Ed. 1093]; 
Waggoner y. Wichita County, 298 F. 
818 [aff 3 F.(2d) 962, and 47 S.Ct. 271, 
273 U.S. 113, 71 L.Ed. 566]; 
Stakes, 294 S.W. 835, 116 Tex. 453; 
Federal Royalty Co. v. State, (Tex. 
Civ.App.) 42 S.W.(2d) 670; Cobb v. 
Downing, (Tex.Civ.App.) 1 S.W.(2d) 
508 [appeal dism 49 S.Ct. 26, 278 U. 
S. 560, 73 L.Ed. 506, and cert den 49 
S.Ct. 81, 278 U.S. 646, 73 L.Ed. 559]; 
Proctor v. Smith, (Tex.Civ.App.) 299 
S.W. 663; Stair v. Smith, (Tex.Civ. 
App.) 299 S.W. 660; Ferguson y. 
Steen, (Tex.Civ.App.) 293 S.W. 318. 


[a] In Minnesota.—‘The royalty 
tax of 1923 is a 6 per cent. tax upon 
all royalty received by the lessor dur- 
ing the year for permission to explore 
and take out iron ore, the royalty be- 
ing construed to mean the amount in 
money or value of property received 
for the use of land for mining and 
taking away ore. It is a property tax 
not deductible as a nonstatutory de- 
duction in fixing the valuation of the 
ore produced in computing the occu- 
pation tax.” State v. Armson, 232 N. 
W. 35, 181 Minn, 221. 


“13. Carpenter v. Shaw, 50 S.Ct. 121, 
280 U.S. 363, 74 L.Ed. 478 [rev 272 P. 
393, 134 Okl. 29]. 


14. Hull v. County of Luzerne, 93 
Pa. 502. 


Taxation of credits generally see in- 
fra §§ 160-162. 


15. State v. Royal Mineral Ass’n., 
156 N.W. 128, 132 Minn. 232, Ann.Cas. 
1918A 145. 


16. Union Water Co. v. Auburn, 37 
A. 331, 90 Me. 60, 60 Am.S.R. 240, 37 
L.R.A. 651; Slatersville Finishing Co. 
v. Greene, 101 A. 226, 229, 140 R.I. 
410, L.R.A.1917F 585. 


“Water ‘is an element no more tax- 
able than air.’”’ Slatersville Finishing 
Co. y. Greene, supra. 


[a] Water in mill pond is not 
property subject to independent tax- 
ation, and separate ownership makes 
no difference, the water, as such, be- 
ing an element no more property 
than air, and the only basis for taxa- 
tion of water being in connection with 
its use as appurtenant to land. Un- 
jon Water Co. v. Auburn, 37 A. 331, 
90 Me. 60, 60 Am.S.R. 240, 37 L.R.A. 
651. 


Hager v.., 
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ject of independent taxation, and in the final analy- 
sis the taxable status of a water right will depend 
on the sense in which such term is used and the 
jurisdiction in which the issue arises.!® 


[§ 142] (2) Consumption and Irrigation. Courts 
using the term in connection with consumption of 
water and irrigation have held that a “water right” 
is property subject to taxation,2® to be classified 
for tax purposes as personalty,?1 and susceptible of 
independent taxation when not appurtenant to 
land,?? but have held also that a water right when 
considered otherwise than as personalty is not sub- 
ject to independent taxation,?? and that, where wa- 
ter rights are appurtenant to land, they should be 
taxed as an incident thereof.?4 
appurtenant to land, such water rights are regarded 


Where taxed as 


17. Slatersville Finishing Co. v. 
Greene, 101 A. 226, 40 R.I. 410, L.R.A. 
L9LVT RH) 585: 


18. Slatersville Finishing Co. 
Greene, supra. 


19. See passim infra §§ 142, 143. 
Taxed as franchise see infra § 179. 


20. Helena Water Works Co. v. Set- 
tles, 95 P. 838, 87 Mont. 237; Utah 
Metal & Tunnel Co. v. Groesbeck, 219 
P. 248, 62 Utah 251; Ver Straten v. 
Board of Com’rs of Goshen County, 
246 P. 916, 35 Wyo. 67. 


21. Verwolf v. Low Line Irr. Co., 
227 P. 68, 71, 70 Mont. 570; Helena 
Water Works Co. v. Settles, 95 P. 838, 
37 Mont, 237. 


“A water right—a right to the use 
of water—while it partakes:‘of the 
nature of rea] estate, . is not 
land in any sense, and, when consid- 
ered alone, and for the purpose of 
taxation, is personal property.’ Ver- 
wolf v. Low Line Irr. Co., supra. 


[a] Intangible personal property. 
—Helena Water Works Co. v. Settles, 
95 P. 838, 37 Mont, 237. 


22. U.S.—North Side Canal Co. y. 
State Board of Equalization of Wyo- 
ming, 17 F.(2d) 55 [rev 8 F.(2d) 739]. 


Hawaii.In re Taxes, Waiahole 
Water Co., 21 Hawaii 679. 


Mont.—Hale v. Jefferson County, 
101 P. 973, 39 Mont. 137. 


Utah.—Utah Metal & Tunnel Co. v. 
Groesbeck, 219 P. 248, 62 Utah 251. 


Wyo.—Ver Straten v. Board of 
Com’rs of Goshen County, 246 P. 916, 
35 Wyo. 67; Wyoming Central Irr. Co. 
v. Farlow, 114 P. 635, 116 P. 1021, 19 
Wyo. 68. 

[a] Where, by virtue of convey- 
ance, water rights have been severed 
from lands to which they were origi- 
nally appurtenant, they may be taxed 
separately. In re Taxes, Waiahole 
Water Co., 21 Hawaii 679. 


23. Verwolf v.. Low Line Irr. Co., 
227-P. 68, 70 Mont. 570. 


24. North Side Canal Co. vy. State 
Board of Equalization of Wyoming, 17 
F.(2d) 55 [rev 8 F.(2d) 739]; Hale 
v. Jefferson County, 101 P. 973, 39 
Mont. 137; Ver Straten v. Board of 
Com’rs of Goshen County, 246 P. 916, 
35 Wyo. 67. 

“When made appurtenant to lands, 
they have no. independent use. So sit- 
uated and used, the value of this 
species of property enters as an ele- 
ment into the value of the corpus or 
principal estate to which it is attach- 
ed or appurtenant, and bears its pro- 
portionate burden of taxation by the 
added taxable value which it gives to 
the principal estate.” Hale v. Jeffer- 
son County, 101 P.: 973, 975, 39 Mont. 
137 [quot North Side Canal Co. v. 


Ve 
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as real estate in the nature of improvements.?*® 


[§ 143] (3) Power. The general rule is that wa- 
ter power, or the right to the use thereof, is not 
But a water power right 
attaching to land is a taxable element of such land’s 
value,2? eveh if not presently used,?* but should 
be assessed as real, and not as personal, property.*® 


independently taxable.”* 


Remote use. 


State Board of Equalization of Wyo- 
Sees 17 F.(2d) 55, 60 (rev 8 F.(2d) 
439) ). 


25. Antero & Lost Park Reservoir 


Co. v. Board of Com’rs of Park Coun- | 


ty, 177 P. 148, 65-Colo. 375; Shaw v. 
Bond, 171 P. 1142, 1144, 64 Colo. 366; 
Kendrick v. 
Co., 144 P. 886, 88 Colo. 349; 


P. $84, 58 Colo. 281. 
““Tand’ 


surface. ‘Real estate’ 


ments thereon. Fences and buildings 
are real estate, but not land. So are 
water rights. Under our revenue act 


for the purposes of taxation, real es- | 


tate includes land, minerals under the 
land, and improvements on the land, 


and water rights are declared to be| 


improvements on the land where they 
are used; hence it follows that wa- 
ter rights are real estate and must 
be listed and valued like buildings, 
apart from the land, but as improve- 
ments on the land where the water 
is applied.” Shaw v. Bond, 171 P. 
1142, 1144, 64 Colo. 366. 7 


[a] Reservoir rights, used upon 
lands lying under a canal, are taxa- 
ble as “real estate,” like improve- 
ments upon the land upon which they 
are applied. Antero & Lost Park Res- 
ervoir Co. vy. Board of Com’rs of Park 
County, 177 P. 148, 65 Colo. 375. 


26. Central Maine Power Co. v. In- 
habitants of Town of Turner, 148 A. 
799, 128 Me. 486; Shawmut Mfg. Co. 
v: Inhabitants of Benton, 122 A. 49, 
123 Me. 121; Union Water Co. v. Au- 
burn, 37 A. 331, 90 Me. 60, 60 Am.S.R. 
240, 37 L.R.A. 651; Essex Co. v. City 
of Lawrence, 100 N.E. 1016, 214 Mass. 
79; Lowell v. Middlesex County 
Com’rs, 6 Allen (Mass.) 131; Boston 
Mfg. Co. v. Newton, 22 Pick. (Mass.) 
22; Slatersville Finishing Co. v. 
Greene, 101 A. 226, 229, 40 R.I. 410, 
L.R.A.1917F 585. 


“Water power, as such, 
independent subject of taxation.” 
Central Maine Power Co. v. Inhabit- 
ants of Town of Turner, 148 A. 799, 
801, 128 Me. 486. 


[a] “The reason why (1) is that 
the riparian proprietor has no proper- 
ty in the water which runs by his 
land. He has, as incident to his own- 
ership,, the right of interrupting and 
using the water, for needed and use- 
ful industries and otherwise, while it 
passes along; and of taking thereby 
all the profits, utility, and advantage 
which it may produce, without prej- 
udice to the rights of other owners, 
above or below, unless he has ac- 
quired a superior right. In a word, 
he has the correlative rights and du- 
ties of a usufructuary.” Shawmut 
Mfg. Co. vy. Inhabitants of Benton, 122 


is not an 


According to one view, use of wa- 
ter power at places remote from the site of its cre- 
ation increases the taxable value of the mills receiv- 
ing such power,*®® but the land in which the stream 
falls still retains its appurtenant capacity for power 
development as an element of taxable value distinct 
from water power itself and not lost by a transfer | 


Twin Lakes Reservoir | 
Ken- | 
drick v. Twin Lakes Reservoir Co., 144 | 


is a term narrower and | 
more restricted than real estate and | 
means the solid part of the earth’s| 
is a broader | 
term, including the land and improve- | 


TAXATION 


real estate.*® 


Al 49, 51, 123° Me. 121. (2) “For the 
purpose of taxation, the right to use 
the water of a stream and the water 
power that arises from controlling the 
flow of its current must be considered 
as appurtenant to and an incident of 
some land.’’ Slatersville Finishing 
Co. v. Greene, 101 A. 226, 229, 40 R.I. 
410, L.R.A.1917F 585. 


{b] Water power is force and not 
property subject to independent taxa- 
tion. ~Slatersville Finishing Co. v. 
Greene, 101 A, 226, 40 R.I. 410, L.R.A. 
1917 585: 


{c] “Water power for mill pur- 
poses is not a distinct subject of tax- 
ation. It is a capacity of land for a 
certain mode of improvement, which 
cannot be taxed independently of the 
land.” Boston Mfg. Co. v. Newton, 
22 Pick. (Mass.) 22, 23 [quot Union 
Water Co. v. Auburn, 37 A. 331, 333, 
ee 60, 60 Am.S.R. 240, 37 L.R.A. 
651]. 


27. Central Maine Power Co. v. In- 
habitants of Town of Turner, 148 A. 
799, 801, 128 Me. 486; Penobscot Chem- 
ical Fibre Co. v. Bradley, 59 A. 83, 99 
Me. 263;, Saco Water Power Co. v. 
Buxton, 56 A. 914, 98 Me. 295; Lowell 
v. Middlesex County, 25 N.E. 469, 152 
Mass. 372, 9 L.R.A. 356; Winnipiseo- 
gee Lake Cotton, etc., Mfg. Co. v. Gil- 
ford, 10 A. 849, 64 N.H. 337. : 


“Land upon which a mill privilege 
exists is taxable at its worth as land 
enhanced by the value of its capacity 
for water-power development.” Cen- 
tral Maine Power Co. v. Inhabitants 
of Town of Turner, 148 A. 799, 801, 
128 Me. 486. 


[a] Submergence of appurtenant 
land.—Mill privileges along a river ca- 
pable of developing water power were 
an element of value to be taken into 
consideration in determining the val- 
ue of land for purposes of taxation, 
notwithstanding the land to which 
the privileges were appurtenant was 
used as a reservoir, which constituted 
less profitable use than development 
of power. Central Maine Power Co. 
v. Inhabitants of Town of Turner, 
148 A..799, 128 Me. 486. 


28. Central Maine Power Co, vy. In- 
habitants of Town of Turner, 148 A. 
799, 128 Me. 486; Saco Water Power 
Co. v. Buxton, 56 A, 914, 98 Me. 295. 


[a] Failure to build dam or loca- 
tion of unused dam leaves unused 
privilege assessable for taxation pur- 
poses to the extent land is made more 
valuable by the stream and its fall. 
Central Maine Power Co. y. Inhabit- 
ants of Town of Turner, 148 A. 799, 
128 Me. 486. 


[b] Use on one bank only.—Where 
the head of water created by a dam is 
utilized to produce power only on one 
side of a stream, the privilege on the 
other bank, furnishing a foundation 
for one end of the dam, and a reser- 


of the power elsewhere.*? t 
that the water power should be considered as ap- 
purtenant to, and taxed in connection with, the land 
where the dam is situated.*? 
that, where water power originating in one town 
is used in another, it shall be listed for taxation 
where used, has been held inapplicable to cases 
where power originating within the-state is used 
beyond its borders.** 


Right of. flowage is merely an easement in land 
not taxable Independently.*4 


Right to water rent has been held not taxable as 


[§§ 142-143 


Other authorities hold 


A statute providing 


voir for its waters, and a contributing 
factor in the development of power 
by the dam, still retains a capability 
for power development which is a 
taxable element of value in the land 
to which it is incident. Central Maine 
Power Co. v. Inhabitants of Town of 
Turner, 148 A. 799, 128 Me. 486. 


29. State v. Minneapolis Mill Co., 
2 N.W. 839, 26 Minn. 229. 


30. Central Maine Power Co. v. In- 
habitants of Town of Turner, 148 A. 
799, 128 Me. 486; Union Water Co. v. 
Auburn, 37 A. 331, 90 Me. 60, 60 Am. 
S.R. 240, 37 L.R.A. 651; Boston Mfg. 
Co. v. Newton, 22 Pick. (Mass.) 22. 


31. Central Maine Power Co. v. In- 
habitants of Town of Turner, 148 A. 
799, 128 Me. 486; Pingree v. Berk- 
shire County, 122 Mass. 76. 


[a] While water power as such is: 
not to be included, this does not mean 
that the capacity of the property for 
valuable use is to be excluded, and 
therefore a dam and the land which 
it covers with water are liable to be 
taxed, although independently of their 
use in connection with mills, the dam 
and the land so overflowed are only of 
nominal value. Pingree y. Berkshire 
County, 102 Mass. 76. 


32. Amoskeag Mfg. Co. v. Concord, 
34 A. 241, 66 N.H. 562, 32 L.R.A. 621; 
Winnipiseogee Lake Cotton, etc., Mfg. 
Co. v. Gilford, 10 A. 849, 64 N.H. 337; 
pees Mfg. Co. v. Strafford, 51 N.H. 

33. Quinebaug Reservoir 
Union, 47 A. 328, 73 Conn. 294, 


[a] Such statute does not prevent 
taxation of water power originating 
within the state and used in another 
state. Quinebaug Reservoir Co. v. 
Union, 47 A. 328, 73 Conn. 294. 


34. Fall River vy. Bristol Count 
125 Mass. 567. sri 


[a] Ilustration—Where a reser- 
volr company had the right to flow 
lands adjacent to ponds, so as to cre- 
ate an artificial body of water for 
power purposes, such right of flowage 
formed part of the water power taxed 
in connection with mills as enhancing: 
their value, and, the right of flowage 
being a mere easement, was not tax- 
able independently of the land. Fall 
et has v. Bristol County, 125 Mass. 

35. 
100 N.E. 1016, 214 Mass. 79. 


[a] Ilustration.—Where, in con- 
veyances of land, perpetual right to 
water power was also conveyed sub- 
ject to an annual rent, the right to 
rent was not assessable as real es- 
tate. Essex Co. v. City of Lawrence, 
100 N.E. 1016, 214 Mass. 79, 90 (where 
the court said: “If the Essex Company 
had retained ownership of its original 
real estate unit, its value would have 
comprehended the land, its capacity 


Gor ¥. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


Essex Co. v. City of Lawrence, © 


or 


§§ 144-146] , 


[§ 144] e. Accretion. 
tion®® is subject to tax.37 


[§ 145] f. Submerged Lands. Lands privately 
owned are subject to state taxation although lying 
under navigable waters.*® Land covered by water 
may, for purposes of taxation, be treated as prop- 
erty distinct from the water above it,?® and the 
fact that a river is in one sense a “highway” exempt 
from taxation wall not relieve the land beneath from 
its tax burden,*® although there is authority hold- 
ing that submerged land is not taxable under a 
statute providing for taxation of real property.*! 
Where the taxpayer has title to land under water, 
the submerged land should be taxed as a distinct 
element of value;** but where he has only a right 
to submerged land as appurtenant to the abutting 
upland, the value of the right is properly included 
in an assessment of the abutting unsubmerged 
land,** and is not separately taxable.** 


Land lying between levee and river, although sub- 
merged at the high stage of the river, is the prop- 


Land acquired by accre- 
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erty of the riparian owner subject to public uses, 
and, when used by the riparian owner for purposes 
of revenue or otherwise, is subject to taxation.*® 


Leasehold interest in tidelands may be subject to 
taxation as real property.*é 


Where license is given to the owner of land lying 
on a navigable stream to wharf out below high-water 
mark, so far as the grant extends the property is 
vested in the grantee and is subject to taxation.47 


[§ 146] g. Booms, Dams, and Ditches. A boom‘® 
consisting of a line of permanent piers across a 
river with logs attached thereto and to the shore 
is taxable to the owner as real estate.*9 


Dam.°° A reservoir dam has been held not sub- 
ject to taxation separate from the reservoir or wa- 
ter rights,°1 and not an improvement on the land 
upon which it rests, within the meaning of revenue 
laws.°? On the other hand, it has been held that, 
where one person acquires title to the waters of a 
pond and a permanent dam and sluiceway connected 


for utilizing the force of the river for 
power and the structures by which 
this capacity had been developed. As- 
suming that this was the most val- 
uable use to which the land could 
be put, these elements in combina- 
tion would have made up the entire 
value of the land. Since it has di- 
vided its real estate unit by selling 
some of .its land and incorporating 
therewith a part of the capacity of 
the river to produce power, the land 
value of that which is left must be 
diminished. If it has acquired as a 
part of these sales valuable rights to 
rent, these do not constitute real es- 
tate’’). 


36. “Accretion” 1 C.J. pp 730, 731. 


37. Maney v. Dennison, 163 S.W. 
783, 110 Ark. 571; Allard v. Curran, 
168 N.W. 761, 41 S.D. 73. 


{a] Ilustration.—Land formed in 
the bed of the Mississippi River by 
accretion to land on its banks, and 
thus becoming property of the private 
owners of abutting lands, is subject 
to taxation by the state. Maney v. 
Dennison, 163 S.W. 783, 110 Ark. 571. 


{[b] Restored land.—Where a riv- 

after having gradually washed 
away lots until they became sub- 
merged, crossed the section line 
until some portions of defendant’s 
Jand in another section were also 
washed away, and thereafter the 
land submerged was by gradual de- 
posit restored, taxes thereafter levied 
on such lots were valid. Allard v. 
Curran, 168 N.W. 761, 41 S.D. 73. 


38. Susquehanna Power Co. v. 
State Tax Commission of Maryland, 
51 S.Ct. 434,° 2838 U.S. 291,75 L.nd. 
1042 [aff 151 A. 29, 159 Md. 334]. : 


39. Susquehanna Power Co. Vv. 
State Tax Commission, 151 A. 29, 159 
Ma, 334 [aff 51 S.Ct. 434, 283 U.S. 
291, 75 L.Ed. 1042). 


[a] Landa under navigable river.— 
Where the taxpayers’ contention was 
not so much that the property was 
exempt as that because of its nature 
it was not assessable, for the reasons 
that the submerged land could not be 
treated as property separate and 
apart from the water which flows over 
it, and that the land and water to- 
gether constituted a “highway,” and 
as such were not taxable, in denying 
such contention and holding the sub- 
merged land taxable the court said: 
“Manifestly the land can be consider- 
ed as a thing separate and distinct 
from the water over it, just as a 


er, 


bowl containing milk may be consid- 
ered aS separate and distinct from 
its contents, and both the bowl and 
the milk may be separately owned.” 
Susquehanna Power Co. y. State Tax 
Commission, 151 A. 29, 35, 159 Md. 
334 [aff 51 S.Ct. 434, 283 U.S. 291, 75 
L.Ed. 1042]. 


40. Susquehanna Power Co. v. 
State Tax Commission, 151 A. 29, 159 
Md. 334 faff 51 S.Ct. 434, 283 U.S. 
2915 Vb) bid: 1042). 


[a] TIllustration.—Where the tax- 
payer argued that the land supported 
the water, that the water constituted 
a highway, that therefore both the 
land and the water were integral 
parts of the highway, that a highway 
could not be taxed, and that there- 
fore the land could not be taxed, the 
court said: “the fallacy of that rea- 
soning is that, while the river is a 
highway, it is not the kind of a high- 
way that requires its excluSive appro- 
priation to public uses, and the sub- 
merged land may possess a potential 
utility which may not be affected by 
the use of the water flowing over it 
as a public highway. And that dis- 
tinction is graphically illustrated by 
the facts of this case. The appellant 
used the submerged land to impound 
water to furnish power to turn the 
wheels of its generating units. But 
the use of the impounded water for 
navigation will not on the one hand 
lessen the power which it delivers 
for that use, nor will the fact that it 
delivers power affect its use for navi- 
gation. Both uses are complementa- 
ry, neither is exclusive, both are val- 
uable—one is essentially public in its 
nature, not the subject of private 
ownership, and therefore not taxable, 
while the other is an incident of the 
ownership of land submerged by the 
pent-up water, which land may be 
privately owned, and because of its 
utility for impounding water may be 
valuable and may be taxed.” Sus- 
quehanna Power Co. v. State Tax Com- 
mission, 151 A. 29, 36, 159 Md. 334 
[aff 61 S.Ct434, 283 U.S: 291, 75 lL. 
Hd- 1042). ~ 


41. Buffalo, ete., R. Co. v. Gode- 
rich Corp., 21 U.C.Q.B. (Ont.) 97. 


[a] Land under harbour waters.— 
Land covered by water has been held 
not “land,” ‘real property,” or “real 
estate’ within the meaning of a stat- 
ute providing for taxation of such 


property. Buffalo, ete., R. Co. v. 
Goderich Corp., 21° U.C.Q.B.  (Ont.) 
Oe 

42, Long Dock Co, y, Board of 


uCOzy Ve 


Equalization of Taxes, 93 A. 111, 87 
N.J.Law 22; Jersey City v. Board of 
Assessors, 63 A. 21, 73 N.J.Law 164. 


43. Long Dock Co. v. Board of 
Equalization of Taxes, 93 A. 111, 87 
N.J.Law 22; Jersey City v. Board of 
Assessors, 63 A. 21, 73 N.J.Law 164; 
State v. Jersey City, 25 N.J.Law 525. 


44. State v. St. Paul, etc., R. Co., 
84 N.W. 302, 81 Minn. 422; State v. 
Jersey City, 25 N.J.Law 525. 


[a] Where taxpayer’s right to 
submerged lands exists solely by vir- 
tue of his riparian ownership, such 
submerged lands are not taxable sep- 
arately from the uplands. State v. 
St. Paul, ete., R. Co., 84 N.W. 302, 81 
Minn. 422. 


45. Mathis v. Board of Assessors, 
16 So. 454, 46 La.Ann. 1570. 


46. San Pedro, lL. A. & S. L. R. Co. 
A eens of Los Angeles, 179 P. 393, 180 
al. 18. 


[a] Under particular statutery 
provisions.—Under Pol. Code § 3617, 
defining property as all things ca- 
pable of private ownership, and Civ. 
Code § 819, providing that a leasehold 
estate carries a right to possession 
of the land, a leasehold in tide and 
submerged lands from the state is 
“real property,” for the purposes of 
taxation. San Pedro, L.A. & S. L. R. 
Co. v. City of Los Angeles, 179 P. 393, 
180 Cal. 18 [overr 139 P. 1071, 167 Cal, 
425, 52 L.R.A.N.S. 991]. 


pao Bentley v. Sippel, 25 N.J.Law 


§ ak Defined see Logs and Logging 
49. 
50. 
51. 


Hall v. Benton, 69 Me. 346. 
“Dam” 17 C.J. p 696. 


Antero & Lost Park Reservoir 
Board of Com’rs of Park Coun- 
ty, 177 P. 148, 65 Colo. 375. 


52. Antero & Lost Park Reservoir 
Co. v. Board of Com’rs of Park Coun- 
ty, supra. 


[a] In Connecticut, under stat- 
utes providing that water power 
shall be assessed in the town in which 
used, a dam and reservoir located 
partly in two towns is properly taxed 
in the town where the power thereby 
ereated is used arid appropriated. 
East Granby v. Hartford Electric 
Light Co., 56 A. 514, 76 Conn. 169, 


Place of taxation generally see in- 
fra §§ 619-672, d 
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therewith on the land of another, he acquires an 


interest taxable as real estate. 
Ditches.*+ 


able.°* 
[§ 147] h. Bridges.®* 


be taxed as real estate.®° 


It has been held that a ditch for con- 
veying water for mining purposes has no separate 
independent value subject to taxation;®® but that 
a ditch for transporting logs has a value separate 
and distinct from the lands through which it runs 
and may be separately assessed,°® and that ditches 
and water systems not appurtenant to land ‘are tax- 


A permanent bridge, pri- 
vately owned and for the passage of which toll is 
charged, is taxable as real estate,°® although, where 
a toll bridge is erected pursuant to an agreement 
for its ultimate reversion to the state, it may not 
In the case of a bridge 


TAXATION 


[§§ 146-149 


jurisdictions, each possesses the right to tax so mueh 


of it as lies within its boundary line,*1 but only this 


amount.°? 


[§ 148] i. Wharves. : 
classed as real estate for the purpose of taxation,*° 
and wharf privileges may in some cases be sepa- 
rated for taxation from the structure itself.°® But 
a dock®? erected under a license giving the builder 
a limited right to use the same for a specified period, 


A wharf** or pier®* is 


with provision for reversion to the landowner at the 


(1) In General. 


over a river which forms the boundary between two 


53. Flax Pond Water Co. v. Lynn, 
16 N.E. 742, 147 Mass. 31. 


54. “Ditch” 18 C.J. p 1404. 


55. Hale v. Jefferson County, 101 
P. 973, 39 Mont. 137. 


[a] Ditch appurtenant to placer 
lands which has always been used to 
convey water for the purpose of min- 
ing them, and for no other purpose, 
and, independent of such lands, has 
never been a source of revenue, has 
no value independent of its use in 
connection with the mining claims, 
so as to render it taxable, although, 
together with the water conveyed by 
it, it could be sold and used for oth- 
er purposes and would be valuable for 
such other purposes. Hale v. Jeffer- 
son County, 101 P. 973, 39 Mont. 137. 


56. Sullivan v. State, 23 So. 678, 
117 Ala. 214. 


[a] Fact that log ditch has not 
been used by the owner for eighteen 


months does not prevent it from be- |: 


ing subject to taxation. Sullivan v. 
State, 20 So. 452, 110 Ala. 95. 


57. Wyoming Central Irr. Co. v. 
Farlow, 114 -P.' 635, 116° P. 1021, 19 
Wyo. 68. 


58. Cross references: 
Bridge defined see Bridges §§ 1-5. 
Taxation of: 
Bridge owned by: 
Bridge company see infra § 290. 
Railroad see infra § 308. 
Property of bridge company see in- 
fra § 290. 
59. Conn.—Toll Bridge Co. v. Os- 
born, 35 Conn, 7. 


D.C.—Alexandria Canal R., ete., Co. 
v. District of Columbia, 12 D.C. 217. 


Me.—Kittery v. Proprietors Ports- 
mouth Bridge, 2 A. 847, 78 Me, 93. 


N.J.—Delaware, etc., Bridge Co. v. 
Metz, 29 N.J.Law 122. 


N.Y.—Hudson River Bridge 
Patterson, 74 N.Y. 365. 


Ont.—Belleville & Prince Edward 
Bridge Co. v. Ameliasburg, 15 Ont.L. 
174, 10 Ont.W.R, 571, 988. 


But see Schuylkill Bridge Co. v. 
Frailey, 18 Serg.&R. (Pa.) 422 (hold- 
ing that, where a statute specifies the 
various kinds and articles of proper- 
ty subject to taxation for county pur- 
poses and does not expressly include 
bridges, a permanent toll bridge over 
a navigable stream is not subject to 
taxation and cannot be taxed under 
the designation of “ferries” as. used 
in the statute). | 


60. Bear Mountain Hudson River 
Bridge Co. v. Diamond, 213 N.Y.S. 258, 
126 Misc. 239 [aff 225 N.Y.S. 885, 222 


Comve 


App.Div. 756]. 


[a] Toll bridge erected on state 
lands by a bridge corporation, re- 
verting to tthe state in thirty years, 
was not taxable as realty, whatever 
the status may have been as to fran- 
chise taxes (L. [1922] c 358). Bear 
Mountain Hudson River Bridge Co. v. 
Diamond, 213 N.Y.S. 258, 126 Misc. 


239 [aff 225 N.Y.S. 885, 222 App. 
Div. 756]. 
61. U.S.—Henderson Bridge Co. v. 


Henderson, 19 S.Ct. 553, 173 'U.S. 592, 
43. L.HWd. 823;. Union Pac: RR, Co. iv. 
Pottawattamie County, 24 F.Cas.No. 
14,384, 4 Dill. 497. 


Ark.—Ft. Smith Bridge Co. v. Haw- 
kins, 16 S.W. 565, 54 Ark. 509, 12 L. 
R.A. 487 (municipal taxation of 
bridge over a navigable river). 


D.C.—Alexandria Canal R., ete., Co. 
v. District of Columbia, 12 D.C. 217. 


Ill.—St. Louis Bridge Co. v. Peo- 
ple, 17 N.E. 468, 125 Ill. 226; Butte- 
nuth v. St. Louis Bridge Co., 17 N.E. 
439\- 123" TI 536,°5 Am.S RY 5453 St! 
Louis Bridge Co. v. Fast St. Louis, i2 
N.E. 723; 121 Til) 238. 


Iowa.—Chicago, ete, R. Co. vw. 
Clinton, 55 N.W. 462, 88 Iowa 188. 
Mo.—State v. Mississippi River 


Bridge Co., 35 S.W. 592, 134 Mo. 321, 
19 S.W. 421, 109 Mo. 258. 


N.H.—Proprietors Cornish Bridge 
v. Richardson, 8 N.H. 207. 


N.J.—Delaware, ete., Bridge Co. v. 
Metz, 29 N.J.Law 122; Grant v. Hull, 
25 N.J.Law 561. 


Pa.—Com. v. Trenton Bridge Co., y 
Am.L.Reg. 298 


Ont.—New York, ete, R..Co. v. 
Cornwall, 29 Ont.L. 522, 5 Ont. W.N. 
304; Niagara Falls Suspension 
Pee Co. v. Gardner, 29 U.C.Q.B. 


[a] Suspension bridge across Ni- 
agara River.—Niagara Falls Suspen- 
sion Bridge Co. v. Gardner, 29 U.C.Q. 
B. (Ont.) 194. 


62. Alexandria Canal R., etc., Co. 
v. District of Columbia, 12 D.C. 217. 


yh “Wharf” see Wharves [40 Cyc 


ye “Pier” see Wharves [40 Cyc 
65. Smith v. New York, 68 N.Y. 
552; People v. New York Tax, etc., 


Com’rs, 10 Hun (N.Y.) 207. 


66. People v. New York Tax, etc., 
Com’rs, supra [dist Boreel v. New 
York, 4 N.Y¥.Super. 552); Galveston 


County yv. Galveston Wharf Co., 10 
S.W. 587, 72 Tex. 557. Compare De 
Witt v. Hays, 2 Cal. 468, 56 Am.D. 352 


expiration of such period, is not taxable to the build- 
er as real estate,®°* nor as a leasehold interest.®® 


[§ 149] j. Buildings and Other Improvements— 


Buildings and other improvements 


on land?® are commonly taxed with it as realty,’* 
although the improvements may, under some stat- 


(to the effect that the naked right to 


collect wharfage cannot be assessed 
eo nomine as where the legislature 
has failed to classify it as real or 
personal property, or otherwise to 
provide for its taxation). 


67. “Dock” 19 C.J. p 380. 


68. People ex rel. Hudson River 
ae aoe v. Franck, 177 N.E. 312, 257 


69. People ex rel. Hudson River 
Day Line v. Franck, supra. 


70. “Improvement” see Improve- 
ments §§ 1, 2. 


71. Conn.—Comstock v. 
Waterford, 81 A. 1059, 85 
37 L.R.A.(N.S.) 1166: 


Iowa.—Richards v. Wapello Coun- 
ty, 48 Iowa 507. 


La.—Esto Real Estate Corporation 
v. Louisiana Tax Commission, 129 So. 
117, 170 La. 649 [transi from Ct. 
of App. 127 So. 12, 13 La.App. 81]. 


Mass.—McGee v. Salem, 21 N.E. 
386, 149 Mass. 238. 


N.Y.—New York v. Wixom, 77 N.E. 
1183, 183 N.Y. 542; New York .v. 
Sloat, 76 N.E. 1091, 183 N.Y. 542; 
New York v. Mitchell, 76 N.E. 18, 183 
N.Y. 245; Peo. v. Cassity, 46 N.Y. 46 
[aff 2 Lans. 294]. 


Okl.—Appeal of Price, 212 P. 424, 
88 Okl. 156. 


Pa.—Washington County vy. Pitts- 
puree Plate Glass Co., 18 Pa.Dist. 


Wash.—Doe v. Tenino Coal Co., 86 
P. 938, 43 Wash. 5238. 


Wis.—Town of Langlade v. Crock- 
oe Co., 208 N.W. 799, 190 Wis. 


Town of 
Conn. 6, 


{a] Improvements made _ after 
land is assessed for taxation (1) have 
been held a part of the land not 
subject to tax as personal property, 
and not subject to assessment for tax- 
ation as realty until the land was 
again assessed in the manner provid- 
ed by law. Richards v. Wapello 
County, 48 Iowa 507. (2) Under 
Const. art 10 § 8, and Rev. L. (1910) 
§ 7307, requiring all property sub- 
ject to taxation to be assessed at its 
actual cash value, the latter, in ad- 
dition, providing that real estate 
shall be assessed every two years, 
and shall include all improvements 
thereon, where réal estate was as- 
sessed as vacant property on January 
1 and on the following January 1 
had improvements placed thereon 
subsequent to assessment, such im- 
provements are taxable for the year 
assessed, although the legislature has 
provided no special method for asgs- 


For later cases, developments and changes in the law see Aunotations, same title ana section number, 
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-§§ 149-150] 


‘applicable to taxes on realty. 


utes, be separately assessed.72 


Partially constructed buildings have been held 


taxable.73 


“Destruction” of improvements. 


providing for an abatement of taxes where buildings 
have been “destroyed,’7?+ buildings torn down and 
removed from the land on whieh situated are so far 
“destroyed” as to reduce the taxable value of the 


land.75 


Filled land has been held not taxable as an “im- 


provement.” é 


Water mains have been held not assessable as 


sessments of such improvements for 
Such year. Appeal of Price, 212 P. 
424, 88 Okl. 156. 


[b] Mensy expended for improve- 
ments disappears as personal prop- 
erty and reappears as realty, sub- 
ject to taxation only as real estate 
and in accordance with regulations 
Rich- 
ards v. Wapello County, 48 Iowa 507 


{c] Private railroad constructed 
of leased materials on land of buiild- 
er.—Where a company constructed 
upon land owned by it a private rail- 
road, using in the construction 
thereof rails and track materials held 
by it under lease from another com- 
pany, such rails and track materials 
are part of the realty for tax pur- 
poses and not taxable as personalty. 
Town of Langlade v. Crocker, 208 N. 
W. 799, 190 Wis. 226. 


72. William Skinner, ete., Ship 
Bldg., etc., Co. v. Baltimore, 53 A. 416, 
96 Md. 32; Wells v. Hyattsville, 26 A. 
857, 7% Mad. -125, 20 L:R.A: 89. 


Levy and assessment generally see 
infra §§ 673-921. 


73. Esto Real Estate Corporation 
v. Louisiana Tax Commission, 129 So. 
117, 170 La. 649 [transf 127 So. 12, 
13 La.App. 81]; Hamburger v. Balti- 
more, 68 A. 23, 106 Md. 479; Valdez 
v. City of Laredo, (Tex.Civ.App.) 29 
S.W.(2d) 802. 


[a] Apartment house.—A partly 
completed appartment building sub- 


ject to taxation as part of “real es-. 


tate’ (Act [1921] No. 109 [Extra 
Sess.] § 2; Act [1898] No. 170 § 91 
subs 1). Esto Real Hstate Corpora- 
tion v. Louisiana Tax Commission, 
129 So. 117, 170 La. 649 [transf 127 
So. 12, 13 La.App. 81]. 


[b] Opera house.—A building 
constructed as an opera house, so far 
completed by the middle of Novem- 
ber, 1916, as to begin business, was 
a “completed structure,’ subject to 
assessment for 1917 taxes. Valdez 
v. City of Laredo, (Tex.Civ.App.) 29 
S.W.(2d) 802. 

[c] Under ordinance providing 
for the assessment for taxation of 
all new improvements finished on or 
before the first of October of each 
year, such improvements to be con- 
strued as finished when the plaster- 
ing and inside woodwork are com- 
pleted, such improvements are with- 
in the ordinance if the plastering and 
inside woodwork are substantially al- 
though not entirely completed by 
that date. Hamburger v. Balti- 
more, 68 A. 23, 106 Md. 479. 


74, See statutory provisions. 

75. Stave Co.’s App., 41 Pa.Co. 459. 

76. San Pedro, L. A. & S. L. R. Co. 
vy. City of Los Angeles, 179 P. 393, 
180 Cal. 18. ‘ 

[a] Iustration.—Where a lessee 
of tide and submerged land builds a 
stone retaining wall and fills in sub- 
merged land, by depositing thereon 
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“buildings.”’77 


{61 C.J.] 187 


[§ 150] (2) Constructed on land of Another. Ex- 


cept where the rule is changed or modified by stat- 
ute or agreement,’® buildings or other improvements 


Under statutes 


constructed upon the land of another become part 
of the freehold for purposes of taxation,7® may not 
be taxed to the builder®® either as realty*! or as 
personalty,®? and become taxable to the landowner 
as realty,*® unless the land itself is exempt, in which 


case the improvements share the exemption as part 


of the land.*4 


However, several interests may be 


owned by different persons in the same premises 
and be separately taxable to their respective own- 


ers82 


earth and sand raising the level of 
the surface above the line of high 
tide, the fill so made is not an “im- 
provement,” within’ the meaning of 
Pol. Code § 3617, relating to taxation 
of improvements. San Pedro, L. A. & 
S. L. R. Co. v. City of Los Angeles, 
LUISE. 398180 Calis: 

77. Des Moines Water Co. v. Ham- 
mill, 174 N.W. 772, 187 Iowa 949. 


[a] TIllustration.—Where the real 
estate of a water company was duly 
assessed for taxation in an odd-num- 
bered year, and thereafter the com- 
pany laid certain water nip‘s and gal- 
leries in its real estate, such mains 
and galleries were not assessable as 
“buildings” constructed on the real- 
ty since the previous assessment, and 
such betterments were not assessable 


-until the regular assessment, under 


Code § 1350, in the following even- 
numbered year. Des Moines Water 
Co. v. Hammill, 174 N.W. 772, 187 


Iowa 949. 

78. See passim infra text .and 
notes 86-91. 

fa] Private contracts between a 


lessor of land and a lessee as to 
whether certain cottages erected on 
the land should be a part of the real- 
ty would not bind the town in assess- 
ing the property as to whether the 
cottages were realty or personalty. 
Comstock v. Town of Waterford, 81 
A. 1059, 1060, 85 Conn. 6, 37 L.R.A. 
(N.S.) 1166. 


79. Comstock v. Town of Water- 
ford, 81 A. 1059, 85 Conn. 6, 37 L.R. 
A.(N.S.) 1166; Peo. v. Barker, 47 N.E. 
46, 153 N.Y. 100; Matter of Long 
Beach ‘Land Co., 91 N.Y.S. 5038, 101 
App.Div. 159; Bear Mountain Hudson 
River Bridge Co. v. Diamond, 213 N. 
Y.S. 258, 126 Misc. 239 [aff 225 N.Y-S. 
885, 222 App.Div. 756]; People ex rel. 
New York Cent. & H. R. R. Co. v. 
Purdy, 149 N.Y.S. 315. 


“The language of the statute un- 
der consideration unmistakably in- 
dicates that it was intended to treat 
this kind of property as real estate 
for the purpose of taxation. It is 
eoncisely stated in the opening lan- 
guage of section 2299 [Gen. St.] as 
follows: ‘Any interest in real estate 
listed for taxation.’ This, court in 
discussing this statute stated that it 
is not a provision for the listing or 
taxation of personal property. It 
means that any taxable interest in 
real estate shall be set in the list in 
the name of the owner of record of 
such interest. Such an interest, un- 
less otherwise provided by statute, 
is generally not taxable separately 
from the freehold, although there 
may be exceptional cases where an 
interest in real estate conveyed by an 
instrument in the form of a lease for 
a ‘term of years may for certain pur- 
poses be regarded as a fee.’’ Com- 
stock v. Town of Waterford, 81 A. 
1059, 1060, 85 Conn. 6, 37 L.R,A.(N.S.) 
1166. 

80. Peo. v. Barker, 47 N.E. 46, 153 
N.Y. 100; Matter of Long Beach Land 


Improvements may be separately taxable 


Co., 91 N.Y.S. 503, 101 App.Div. 159; 
People ex rel. New York Cent. & H. 
R. R. Co. v=, Purdy, 149 N.Y.S. '315. 


81. See East Lampeter Tp. v. 
Maignen Filter Plant, 19 Pa.Dist. 479 
(a filter plant constructed on leasea 
land with privilege of removal was 
ee Agee! to the lessee as real es- 
ate). 


82. John P. Squire & Co. v. City of 
Portland, 76 A. 679, 106 Me. 234, 30 
L.R.A.(N.S.) 576, 20 Ann.Cas. 603. 


[a] Cold storage refrigerator in- 
stalled by the lessee of a building is 
not taxable to the lessee as personal- 
ty, where it was so annexed to the 
building that it could not be removed 
without material injury to the realty, 
and would then be a worthless mass, 
it being -~presumed to have been in- 
tended to become part of the realty, 
and not a trade fixture. John P. 
Squire & Co. v.« City of Portland, 76 
A. 679, 106 Me, 234, 30 L.R.A.(N.S.) 
576, 20 Ann.Cas. 603. 


83. Comstock v. Town of Water- 
ford, 81 A. 1059, 85 Conn. 6, 37 L.R.A. 
(N.S.) 1166; Andrews v. Auditor, 28 
Gratt. €69 Va.) 115 (stating the rule, 
but holding it inapplicable under the 
facts). 


[a] Summer cottages on leased 
land.—Gen. St. (1902) § 2299 pro- 
vides that any interest in real estate 
listed for taxation shall be set by the 
assessors in the list of the party 
in whose name the title to such in- 
terest stands on the land records of 
the town. Plaintiff owned certain 
town lots which he leased to nonresi- © 
dent summer visitors in the town for 
a term of years, and they erected 
permanent cottages thereon for use 
as summer cottages. It was held 
that the cottages were properly list- 
ed as real estate against the owners 
of the lots, there being nothing to 
show that the lessor’s interest in the 
cottages would be terminated by their 
removal by ‘tthe lessees, even though 
they retained such right. Comstock 
v. Town of Waterford, 81. A. 1059, 85 
Conn. 6, 37 L.R.A.(N.S.) 1166. 


84 Peo. v. Barker, 47 N.W. 46, 153 
N.Y. 100: People ex rel. New York 
SN on R. R. Co. v. Purdy, 149 N. 


Exempt buildings on nonexempt 
land see infra text and note 93. 


85. Cowen vy. Aldridge, 114 F. 44, 
51; Union Compress Co. v. State, 41 
S.W. 52, 64 Ark. 136; People ex rel. 
Muller v. Board of Assessors, 93 N. 
Y. 308; Smith v. New York, 68 N.Y. 
552 [aff 6 Daly 401]; Peo. v. <As- 
sessors of Town of Dunkirk, 46 N.Y. 
46; Appraisers v. Morris, 1 New- 
foundl. 273. See People v. Brook- 
lyn, 27 Hun (N.Y.) 559 (lessees who 
erected buildings upon the leased 
land were liable to taxation on the 
buildings, although the land was ex- 
empt). 

“When land is owned by one, and 
the buildings, by another, the two 
may be separately assessed for taxa- 

¢ 
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to one other than the landowner where constructed 
pursuant to an agreement creating an ownership 
in the improvements separate from the fee,*° as 
under a lease’ providing for ultimate purchase of 
a building by the lessor,*’ or reserving right of 
removal by the lessee;8® or where the fee is sub- 
ject to easements and the structures sought to be 
assessed are appurtenant to such easements and 
not to the fee;8® or where applicable statutes pro- 
vide for taxation of specified improvements irre- 
spective of the fee ownership;®® or under statutes 
providing for assessment of realty to the person in 


possession. thereof.®1 


Exempt buildings®? of course are not taxable to 


the landowner as improvements.°** 
Separate taxation as_ realty 


Where buildings or other improvements are sepa- 
rately taxable to the builder, they may be taxed as 


TAXATION 


corded.®® 


plicable statutes and circumstances. _ 
erected by a lessee under a lease. giving him the 
right of removal, and resting on sills to make ulti- 
mate removal easier, may be taxed as real estate 
to the lessee and occupant.°® 
ments constructed on the land of another for spe- 
cial purposes and to be later removed are not tax- 
able as realty to the builder.°’ 
providing that buildings on land leased, the lease 
whereof is in writing and recorded, shall be taxed 
as real estate, a building on leased land is not tax- 
able as real estate where the lease was not re- 


[elle Machinery and Fixtures.®? 


[§§ 150-151 


A building 


Temporary improve- 


Under a statute 


Machin- 


ery used in a mining or manufacturing or other 


or personalty. 


realty®* or as personalty,?® in accordance with ap- 


tion.” Cowen vy. Aldridge, 114 F. 44, 


51. 


86. Conn.—Russell v. New Haven, 
51 Conn. 259. 


Ill.— In re Maplewood Coal Co., 72 
N.E.. 786, 213 Ill. 283. 


Mo.—State v. Mission Free School, 
62 S.W. 998, 162 Mo. 332. 


N.Y.—People ex rel. Hudson River 
Day Line v. Franck, 177 N.B. 312, 257 
N.Y. 69; People ex rel. Muller v. 
Board of Assessors, 93 N.Y. 308; 
People ex rel. New York Cent. & H. R. 
R. Co. v. Purdy, 149° N.Y.S. 315. 


Tenn.—East Tennessee, etc., R. Co. 


Meee oy (Ch.App.) 35 S.W. 
CGE 

87. Russell. v. New Haven, 51 
Conn. 259. 

88. In re Maplewood Coal Co., 72 


N.E. 786, 213 Ill. 283; East Tennes- 
see, etc., R. Co. v. Morristown, (Tenn. 
Ch.App.) 35 S.W. 771. 


89. People ex rel. N. Y., etc., R. 
Co. v. Com’rs of Taxes, 82 N.Y. 459; 
People ex rel. New York Cent. & H. 
Re RP Cos ve Purdy, W492 N.S 315; 
West Seattle v. West Seattle Land, 
-etc., Co., 30 P. 549, 38 Wash. 359. 


[a] Improvements situated on 
public street are subject to taxation. 
West Seattle v. West: Seattle Land, 
etc., Co., 80 P. 549, 38 Wash. 359. 


90. People v. Wells, 73 N.E. 961, 
181 N.Y. 245; Franklin County v. Mc- 
Clean, 938 Pa.Super. 165; Berks Coun- 
ty v. Liebovitz & Sons, 29 Pa.Dist. 
243; Bemis.v. Shipe, 29 Pa.Co. 168. 


[a] House built on exempt land 
held under lease from the common- 
wealth was subject to tax to the 
owner of the house, because his in- 
terest in the land and house con- 
stituted a taxable interest in real es- 
tate under statute, and the lessee’s 
reserved right of removal did not af- 
fect the taxable status of such house. 
Franklin County v. McClean, 938 Pa. 
Super. 5 


91. Foxcroft v. Straw, 29 A. 950, 
86 Me. 76. 
[a] Tenant building cottage under 


parol license from a camp meeting 
association, the owner of the land 
exempt from taxation, was subject to 
‘taxation of such cottage as tenant in 
possession under a statute defining 
“real estate’ as including buildings 
erected on land and providing for tax- 
ation of realty to the owner or per- 
son in possession. Foxcroft v. Straw, 
29 A. 950, 86 Me. 76. 


92. Exemptions see infra §§ 382-— 


618. 


93. Andrews vy. Auditor, 28 Gratt. 
(69 Va.) 115. 


[a]. Illustration.—W here build- 
ings erected on the land of another 
are exempt from taxation, as in the 
case of a church or building used for 
charitable purposes which is express- 
ly exempt, or buildings erected and 
used by the federal government which 
are impliedly exempt, such buildings 
should not be included in assessing 
the land to the landowner. Andrews 
v. Auditor, 28 Gratt. (69 Va.) 115. 


94. Russell v. New Haven, 51 
Conn. 259; Foxcroft v. Straw, 29 A. 
950, 86 Me. 76; Peo. v. Wells, 73 N.E. 
961, 181 N.Y. 245; People ex rel. Mul- 
ler v. Board of Assessments, 93 N.Y. 
308; People ex rel. N. Y., ete., R. Co. 
v. Commissioners of Taxes, 82 N.Y. 
459; Franklin County v. McClean, 93 
Pa.Super. 165. 


[a] Safe deposit vaults.—Peo. v. 
Wells, 73 N.E. 961, 181 N.Y. 245. 


95. In re Maplewood Coal Co., 72 
N.E.. 786, 213 Ill. 283; State v. Red 
River Valley El. Co., 72 N.W. 60, 69 
Minn. 131; East Tennessee ete., R. 
Co. v. Morristown, (Tenn.Ch.) 35 S.W. 
771 (buildings erected by lessee with 
right of removal, taxable to lessee 
as personal property); State v. Bod- 
den, 164 N.W. 1009, 166 Wis. 219. 


[a]  Illustration.—A building 
erected upon leasehold premises, the 
lessee having the right to remove 
the same at the end of the term, is 
not assessable as -realty under St. 
(1915) § 1035, defining the term “real 


property” when used in this title 
as land, buildings, etc., rights and 
privileges appertaining thereto, as 


“appertain’” means to belong to, and 
in the sense in which it is used in the 
statutes means to belong ‘to the land 
upon which it stands so as to be part 
thereof, and such building should 
have been assessed to the lessee as 
personal property. State v. Bodden, 
164 N.W. 1009, 166 Wis. 219. 


pe Milligan v. Drury, 130 Mass. 


97. Drayvo Contracting 
Grambling, 45 Pa.Super. 72. 


[a] MIllustration.—Where a _  con- 
tracting company enters into a con- 
tract with a coal company to sink a 
coal shaft in land owned by the coal 
company and in which the contract- 
ing company has no estate or interest 
whatever, and, in order to carry out 
the contract, the contracting company 
installs boilers and an engine, a com- 
pressor, a steel tower, and a dynamo, 


GO ers 


business establishment constituting a part of the 
plant and indispensable to its operation as such is 
commonly taxed with, and as a part of, the realty,’ 


which are all to be removed at the 
completion of the contract, such arti- 
cles are personal property, not at- 
tached to the land, and therefore not 
taxable as land under the provisions 
of Act jApril 15) (1834) @e.7 aa. 6509)" 
Dravo Contracting Co. v. Grambling, 
45 Pa.Super. 72. 


98. Lindgren v. 
125,- 32) Ril. 524, 


99. Fixtures see 26 C.J. p 649. 
“Machinery” 38 C.J. p 330. 


1. Ark.—Union Compress Co. 
State, 41 S.W. 52, 64 Ark. 136. 


eh i aS v. Lisbon, 30 Conn. 


Doughty, 80 A. 


Vv. 


La.—Straus v. City of New Orleans, 
118 So. 125, 166 La. 1035. : 


Mass.—Troy Cotton, etec., Manufac- 
tory v. Fall River, 46 N.E. 99, 167 
Mass. 517. 


N.Y.—People ex rel. New York Edi- 
son Co. v. Wells, 119 N.Y.S. 1057, 185 
Sani 644 [aff 92 N.E. 1097, 198 N. 


N.C.—Ex p. Makepeace, 31 N.C. 91. 


Pa.—Patterson v. Delaware County, 
70 Pa. 381; Bemis v. Shipe, 26 Pa. 
Super. 42; Berks County v. Liebovitz, 
29 Pa.Dist. 243; Washington County 
v. Pittsburg, ete., Glass Co., 18 Pa. 
Dist. 817. 


Wash.—Doe y. Tenino Coal, 
Co., 86 P. 938, 48 Wash. 523. 


Wis.—State v. Norsman, 169 N.W. 
429, 168 Wis. 442. 


“The machinery in a mill is as 
much a part of it as are the walls.” 
Sop aie ar v. Delaware County, 70 Pa. 


[a] Coal mine.—Washington Coun- 
ty v. Pittsburg, etc., Glass Co., 18 Pa. 
Dist. 817; Doe v. Tenino ‘Coal, etce., 
Co., 86 P. 988, 43 Wash. 523. 


{[b] Cotton mill.—Straus v. City 
of New Orleans, 118 So. 125, 166 La. 
1035; Ex p. Makepeace, 31 N.C. 91; 
age bere v. Delaware County, 70°Pa. 


[ec] Stationary sawmill.—Bemis v. 
Shipe, 26 Pa.Super. 42. 


{d] Yarn and cloth mill.—Troy 
Cotton, ete., Manufactory v. Fall Riv- 
er, 46 N.E. 99, 167 Mass. 517. 


[e] Severance of ownership.—(1) 
Where the owners of a mill building 
and machinery leased the property to 
a firm consisting of themselves and 
one other, the machinery must be re- 
garded as severed and taxed as per- 
sonal property, in the absence of any 


etc. , 


For later cases, developments and changes in the law see Annotations, same title and section number, 


a 


| 
| 


§§ 151-153] 


and is not subject to taxation as personal property ;? 
while portable or movable machinery and equipment 
ordinarily remain personalty and taxable only as 
But it is competent for the legislature to 
require that machinery shall be assessed as personal 
property, although affixed to the soil, as by requiring 
it to be listed in the schedules of personalty;* and 
there is authority holding that the character of prop- 
erty of this kind, for purposes of taxation, is deter- 
mined on the same. principles which would apply 
as between vendor and vendee or landlord and ten- 


such.? 


ant.® 


Statutes taxing machinery used in manufacture 
impose a tax upon machinery generally so used not- 
withstanding a temporary suspension of use.® 
cutting and storing ice is not subject to tax as a 
manufacturer, under such statutes.7 


TAXATION 


One 


Trade fixtures have been held taxable to the land- 


owner as realty where constructed by him for his 
own use,® but not where placed on the realty by a 


tenant for the latter’s use.?® 


evidence showing that the transaction 
was merely for the purpose of avoid- 
ing the assessment of it as realty. 
Crozer v. Commissioners. 3 Lanc.L. 
Rev. (Pa.) 377. (2) Under statutes 
making manufactories taxable as 
realty, machinery therein may be 
taxed to the owner as realty even 
though the land is owned by another. 
Berks County v. Liebovitz, 29 Pa.Dist. 
243. (3) 
sessment statutes, gasoline pumps 
and tanks at a service station are 
structures, machinery, and fixtures, 
and have been held assessable to the 
owner of the land, although property 
in them is vested in another. Im- 
perial Oil, Ltd. v. Town of Listowel, 
(Ont.) [1929] 1 Dom.L.R. 479. 


Taxation of plant, machinery, and 
equipment of: 
Electric light companies see infra § 
PBS 


Gas companies see infra § 295. 


Street railway companies see 
§§ 321, 322. 


Water. companies see infra § 325. 


infra 


2. Mollie Gibson Consol. Min. & 
Mill. Co. v. McNichols, 116 P. 1041, 
51 Colo. 54; Squire & Co. v. City of 


Portland, 76 A. 679, 106 Me. 234, 30 
L.R.A.N.S. 576, 20 Ann.Cas. 603. 


3. Bradford County’s Appeal, Ii 
Mon. (Pa.) 344 [aff 5 Pa.Co. 224]; Ap- 
peals of Pittsburgh Terminal Coal 
Co., 83 Pa.Super. 535; Mellon v.. Al- 
legheny County, 3 Pa.Dist. 422; Dyer 
Co.’s App., 21 Pa.Co. 442; State v. 
Bodden, 178 N.W. 242, 172 Wis. 64; 
Montreal H. & P. Co. v. Westmount, 
[1926] Can.S.C. 515,- [1926] 3 Dom.L. 
R. 466. 


[a] Cutting machines and hauling 
motors.—Appeals of Pittsburgh Ter- 
minal Coal Co., 83 Pa.Super. 535. 


[b] Cylinder presses, cutting ma- 
chines, folding machines, and wire 
stitchers.—State v. Bodden, 178 N. 
W. 242, 172 Wis. 64. 


[ec] Electric meters.—Montreal H. 
& P. Co. v. Westmount, [1926] Can.S. 
C. 515, [1926] 3 Dom.L.R. 466. 


[d] Fixtures removable by tenant 
are not taxable as realty. Dyer Co.’s 
App., 21 Pa.Co. 442. 


{e] Oil derricks and tanks.—Mel- 
lon v. Allegheny County, 3 Pa.Dist. 
422. 


[f] Portable sawmill.—Bradford 
County’s Appeal, 1 Mon. (Pa.) 344 [aff 
5 Pa.Co. 224]. 


Within the meaning of as- 


taxable.17 


[§ 152] 1. Crops and Timber.?° 
on the land and timber standing thereon do not be- 
come personalty until severed, and therefore are 
taxable as part of the realty,1! although it has been 
held that growing plants and floral stock cultivated 
for sale are taxable as personal property.” 
the growing crop or standing trees have been sold 
to another, they are properly assessable to him, 
although not yet removed,'® but an executory con- 
tract for conveyance of standing timber creates 
only an equitable estate in the grantee, which is not 
the subject of taxation.!4 
by a vendor with the right to cut the same for a 
specified period has been held taxable as am inter- 
est in the land,'® although it has been held that tim- 
ber sold to another with right of removal within a 
specified period cannot be taxed to the purchaser 
as real estate.1® 


Crops grown on exempt land have been held non- 
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Crops growing 


Where 


Standing timber reserved 


[§ 153] m. Rights, Privileges, and Easements in 


[g] Sewing machine.—State  v. 
Bodden, 178 N.W. 242, 172 Wis. 64. 


4. Johnson y. Roberts, 102 Ill. 655. 
See Newport Illuminating Co. v. New- 
port Tax Assessors, 36 A. 426, 19 RI. 
632, 36 L.R.A. 266 (construing a stat- 
ute which provides that personal 
property for the purposes of taxation 
shall include “machines of all sorts 
propelled by steam,” and holding that 
dynamos propelled by steam power, 
and which may be removed from the 
realty by the unscrewing of bolts, 
without injuring the freehold, are 
personal property, and also an elec- 
trie switch board, with the connecting 
wires, which may be removed without 
injury to the realty). 


5. People v. Waldron, 26 App.Div. 
527, 50 N.Y.S. 523 (as between the peo- 
ple and the owner of a building, the 
question whether engines, shafting, 
and other machinery and apparatus 
contained therein are to be deemed 
real or personal property for the pur- 
pose of taxation, is to be decided on 
principles no less rigid than those ap- 
plicable to a question of fixtures as 
between vendor and vendee, that in 
such a case the tests to be applied are 
the relation of the annexor to the 
land, the purpose of the annexation, 
and the method of annexation, and 
that the circumstance that the ma- 
chinery could be removed without 
material injury to the building is not 
controlling). . 


As between: 
Lessor and lessee see infra §§ 183, 
184. 


Vendor and purchaser see infra §§ 
187, 188. 


6. Hamilton Mfg. Co. v. City of 
Lowell, (Mass.) 175 N.E. 73, 74 A.L.R. 
1213. 

[a] Construction of statute. 
Meaning of statute taxing machinery 
used in manufacture must be ascer- 
tained from common and approved 
signification of its language, consid- 
ering nature of property and practical 
administration and operation of stat- 
ute (G. L. c 59 § 18 cl 2, as amended 


by St. [1924] c 821 § 2); and the 
words “employed in manufacture” 
and “used in’ manufacture” within 


taxing statutes have comprehensive 
meaning, and import degree of perma- 
nence; narrow or technical construc- 
tion being improper. Hamilton Mfg. 
Co. v. City of Lowell, (Mass.) 175 N. 
BE. 78, 74 ALR. 1213. 


7. Hittinger v. Inhabitants of 


Westford, 135 Mass. 258, 262. 


“The cutting of ice produced by the 
agencies of nature, on the surface of 
a pond, into pieces of a size con- 
venient for handling, and storing the 
pieces in a building, cannot in any 
proper sense be called a manufacture. 
The material is in no way changed, 
or adapted to any new or different 
use; it still remains ice, to be used 
simply as ice; it is no more a manu- 
facture than putting of the water 
from the pond into casks for trans- 
portation and use would be a manu- 
facture.” Hittinger v. Inhabitants of 
Westford, supra. 


8. Washington County v. Pitts- 
burg, etc., Glass Co., 18 Pa.Dist. 817. 


9. State v. Bodden, 178 N.W. 242, 
172 Wis. 64. 


10. Crops see 17 C.J. p 378. 
“Timber” see Logs and Logging § 2. 


11. Wilson v. Cass County, 28 N. 
W. 483, 69 Iowa 147; Williams v. 
Triche, 31 So. 926, 107 La. 92; Palfrey 
v. Connelly, 31 So. 148, 106 La. 699; 
Fletcher v. Alcona Tp., 40 N.W. 36, 
72 Mich. 18; French v. Town of Lyme, 
86 A. 823, 77 N.H. 63. é 


12. Miller v. Mellen Co., 15 Ohio 
N.P.N.S. 38. 


13. Southern Lumber Co. v. Ar- 
kansas Lumber Co., 4 S.W.(2d) 928, 
176 Ark. 906; Williams v. Triche, 31 
So. 926, 107 La. 92; Globe Lumber Co. 
v. Lockett, 30 So. 902, 106 La. 414; 
Fox v. Pearl River Lumber Ca, 31 
So. 583, 80 Miss. 1. 


[a] TIllustration.—After severance 
of. land by a timber deed, growing 
trees became subject to taxation 
separately, the respective interests of 
the landowner and timber owner be- 
ing separately taxable under Const. 
art 16 5; Crawford & M. Dig. § 
9855. Southern Lumber Co. v. Arkan- 
sas Lumber Co., 4 S.W.(2d) 928, 176 
Ark. 906. 

14. Nehalem Timber & Logging Co. 
v. Columbia County, 189 P. 212, 97 Or. 
100 [reh den 191 P. 318, 97 Or. 100]. 


15. King v. Marysville, 46 N.B. 
330. 

16. Vogelbucher v. Walker, 7 Pa. 
Dist.&Co. 661. 

17. Iyall ‘v. Bear, 228° PRP. 513, 130 
Wash, 537. Compare Pine County v. 


Tozer, 57 N.W. 796, 56 Minn. 288 (di- 
gested infra § 153 text and note 20 
[a]). 
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Realty. Incorporeal hereditaments,1® easements,*® 
and other rights in land, as distinguished from the 
ownership of the soil, may possess value and are 
therefore taxable if the legislature so determines,”° 
but not otherwise;?! and it is ordinarily held that 
such special rights or interests in lands owned by 
another are not to be regarded as real estate or as 
separately taxable to the persons exercising or en- 
But when an easement is carved 


joying the same.?? 
out of one estate for the benefit 


market value of the servient estate is lessened, and 
that of the dominant estate increased, by the value 
of the easement, and the respective tenements should 


be assessed accordingly. 


18. “Incorporeal hereditament” 


see Property § 31. 
19. “Easement” see Easements § 1. 


20. Pine County v. Tozer, 57 N.W. 
796, 56 Minn. 288; Town of Whitefield 
v. Town of Dalton, 112 A. 907, 30 N. 
H. 93, 114 A. 401. 


[a] Right to enter and cut.—Un- 
der certain contracts granting the 
right to enter upon railroad lands, 
which were not taxable to the rail- 
road company, and to cut and remove 
therefrom the merchantable timber, 
an estate or interest was acquired 
which was taxable under the statutes 
as real property. Pine County v. To- 
zer, 57 N.W. 796, 56 Minn. 288. 


21. De Witt v. Hays, 2 Cal. 463, 56 
Am.D. 352; Boreel v. New York, 4 N. 
Y.Super. 552; Willis v. Com. 34 S.E. 
460, 97 Va. 667. See also cases infra 
note 22. 


22. Ala.—Ashe Carson Co. v. State, | 


35 So. 38, 138 Ala. 108. 


Cal.—De Witt v. Hays, 2 Cal. 463, 
56 Am.D. 352; Silva v. Hawn, 102 P. 
952, 10 Cal.App. 544. 


Mass.—Hamiltom Mfg. Co. v. 
Lowell, 69 N.E. 1080, 185 Mass. 114. 

Mich.—-Stansell v. American Radia- 
tor Co., 128 N.W. 789, 163 Mich. 528. 
- Miss.——Hancock County v. Imperial 
Naval Stores Co., 47 So. 177, 93 Miss. 
822, 17 L.R.A.N.S. 693. 

N.Y.—Boreel v. New York, 4 N.Y. 
Super. 552. 

Vt.—Clove Spring Iron Works v. 
Cone, 56 Vt. 603. 


Va.—Willis v. Com., 34 S.E. 460, 97 
Va. 667. 


Ont.—Reach Co. v. Crosland, 43 
Ont.L. 209. 
[a]. Ground rent.—The _ statutes 


providing for the taxation of real 
property contemplate lands and lots 
as popularly understood and do not 
include an estate or interest separate 
and distinct from the land itself, such 
as a ground rent. Willis v. Com., 34 
S.E. 460, 97 Va. 667. 


[b] Mere easement in land termi- 
nable on happening of contingency is 
not subject to taxation. Hamilton 
Mtg. Co. v. Lowell, 69 N.E. 1080, 185 
Mass. 114. 


_ [ce] Rents reserved on leases (1) 
for over twenty-one years are, under 
the New York statute of 1846, taxable 
as personal property (Le Couteulx v. 
Erie County, 7 Barb. (N.Y.) 249; 
Livingston v. Hollenbeck, 4 Barb. (N. 
Y.) 9, 3 How.Pr. 343); (2) and the 
statute applies to rents reserved on a 
lease originally creating a term of 
this length, although at the time of 
the passage of the statute the lease 
had less than twenty-one years to 
run (Le Couteulx v. Erie County, 
Supra); (3) but rents reserved on or- 
dinary leases for less than twenty-one 


— 


TAXATION 


entities.?° 


real estate.?7 


of another, the 


years are not taxable as personal 
property (People v. McComber, 7 N.Y. 
S..71). 


[d] Right of entry to cut and re- 
move.—Right to go upon the land of 
another and cut and remove wood and 
timber and erect buildings with a 
right to remove the buildings is not 
such an interest in the land as can 
be taxed as real estate, it being, if 
taxable at all, in the nature of person- 
al property. Clove Spring Iron Works 
v. Cone, 56 Vt. 603. 


[e] Right of way appurtenant has, 
under statute, been held an easement 
proceeding out of land other than the 
dominant tenement, not taxable as a 
separate interest nor covered by an 
assessment of the dominant tenement, 
but taxable as part of the servient 
tenement.. Reach Co. v. Crosland, 43 
Ont.L. 209. 


{fl Turpentine leases.—(1) Even 
under a statute making “every sepa- 
rate or special interest in any land, 
such as mineral, timber, or other in- 
terest, when such interest is owned 
by a person other than the owner of 
the surface or soil’ subject to taxa- 
tion, a turpentine lease giving the les- 
see only a right to go upon the land 
and box trees and remove crude tur- 
pentine therefrom does not create 
such a separate or special interest in 
the land itself as is a subject of taxa- 
tion. Ashe Carson Co. v. State, 35 So. 
38, 188 Ala. 108. (2) A license to go 
on land and sever and remove the 
products thereof is not such an in- 
terest in land as is taxable as real 
property, and the rule applies to a 
turpentine lease or license. Hancock 
County v. Imperial Naval Stores Co., 
Begees 177, 93 Miss. 822, 17 L.R.A.N.S. 


[g] Easements appurtenant and 
not in gross.—Comp. L. § 8825, pro- 
vides that for the purpose of taxation, 
real property shall include all build- 
ings and fixtures thereon and ap- 
purtenances thereto, and § 3850 pro- 
vides that in determining the cash 
value of property the assessor shall 
consider the advantages and disad- 
vantages of location. The owner of 
land deeded it to several grantees 
with grants of easement intended for 
the benefit of the land, and not as 
mere personal privileges to the gran- 
tees. The easement for the right to 
construct a railroad track enjoyed by 
one of such grantees, upon whose es- 
tate one of the termini was located, 
was to be used and enjoyed by its 
successors and assigns, and had been 
recognized by such grantee in its own 
deeds as appurtenant to the land. It 
was held that such easements were 
easements appurtenant and not in 
gross, and as appurtenances were as- 
sessable to the dominant estate of the 
grantee as provided by Comp. L. 8§ 
3825, 3850, and not separately there- 
from. Stansell v. American Radiator 
Co., 128 N.W. 789, 163 Mich. 528. 


[§§ 153-154 


Chattels real? may be taxed as distinct legal 
What are at common law chattel inter- 
ests in real property should be taxed not as realty, 
but as personal property,?® except where by stat- 
ute they are classified for purposes of taxation as 


Pipe line?* underlying the lands of several pro- 
prietors, such, for example, as is used 1n conveying 
petroleum, has been held taxable as real estate.*® 


[§ 154] n.\Personal Property in General. 
sonal property®® unless exempt,** is subject to tax- 
ation,?2 whether it be tangible or whether it be in- 


Per- 


23. Tax Lien Co. of New York v. 
Schultze, 106 N.E. 751. 213 N.Y. 9, 
L.R.A.1915D 1115, Ann.Cas.1916C 636. 


24. “Chattel real” see Property § 
othe 


25. 
53 S.H. 928, 59 W.Va. 605. 


26. Wilgus v. Com., 9 Bush (Ky.) 
556 (lease, although for ninety-nine 
years, 
petual renewal, is only a chattel, and 
should not be listed for taxation as 
real estate but as personal property 
of the lessee). 


27. Elmira v. Dunn, 22 Barb. (N. 
Y.) 402; People v. McComber, 7 N.Y. 
S. 71; Cincinnati College v. Yeatman, 
30 OhioSt. 276. 


28. “Pipe line’ 48 C.J. p 1205. 
29. Tide Water Pipe Line Co. v. 
Berry, 21 A. 490, 53 N.J.Law 212; 


State v. Berry, 19 A. 665, 52 N.J.Law 
308 [aff 21 A. 490, 53 N.J.Law 212]. 


[a] In New York it is held that 
the statute authorizing taxation of “a 
franchise, right, authority, or per- 
mission” to lay pipes or mains in or 
under a public street means some 
special privilege derived from some 
governmental body; and permission 
granted by the individuals owning the 
fee in a street to lay pipes thereun- 
der does not constitute a franchise or 
right taxable under the statute. Peo- 
ple v. Feitner, 99 App.Div. 274, 90 
N.Y.S., 904 [aff 74 N.E. 1124, 181 N.Y. 
549]; People v. Priest, 75 App.Div. 
131, 77 _N.Y.S. 382 [aff 67 N.E. 1088, 
175 N.Y. 511). 


30. Defined generally see Property 
§§ 32-43. 


aan Exemptions see infra §§ 382- 


32. U.S.—Adams Express Co. v. 
Ohio State Auditor, 17 S.Ct. 604, 166 
U.S. 185, 41 L.Ed. 965. 


Ga.—Joiner v. Adams, 40 S.E. 281, 
114 Ga. 389. 


Iowa.—Leon Loan, etc., Co. v. Leon 
Bd. of Equalization, 53 N.W. 94, 86 
aoe 127, 41 Am.S.R. 486, 17 L.R.A. 


La.—Griggsry Constr. Co. vy. Free- 


ee 32 So. 399, 108 La, 435, 58 L.R.A. 


Minn.—State v. Pittsburgh Plate 
Glass Co., 180 N.W. 108, 147 Minn. 339; 
State v. Western Union Tel. Co., 104 
N.W. 567, 96 Minn, 13. 


Ohio.—Miller v. Mellen Co., 15 Ohio 
NUNS wcse: 


Okl.—Travis v. Dickey, 222 P. 527, 
96 Ok]. 256. 


Wis.—State v. 
470, 149 Wis. 76. 


[a] Fertilizer owned and held by 
a person at the time personal prop- 
erty is required to be listed and as- 
sessed is subject to taxation, although 


McPhee, 135 N.W. 


re ae be ee sen Oe ea Ree oe 
For later cases, developments and changes in the law see Annotations, same title and section number. 


Harvey Coal, etc., Co. v. Dilon, ~ 


and with a privilege of per-— 


——— oe 


a 


§ 154] 


tangible.?3 


it is the intention of the owner to ap- 
ply it to his land which is also to be 
taxed.- Joiner v. Adams, 40 S.E. 281, 
114 Ga. 389. 


[b] Ice harvested and in an ice- 
house is assessable for taxation as 
personal property. State v. McPhee, 
135 N.W. 470, 149 Wis. 76. 


[c] “Moneyed capital.,—(1) Un- 
der a statute in New York, since re- 
pealed (see L. [1926] c 286 §§ 5, 16), 
moneyed capital coming in competi- 
tion with national banks was subject- 
eds tortax 1 Chi [1923 2 Hen 89'7) C2) 
Purpose of statute was to preserve 
the uniformity of taxation required by 
federal statute (12 U.S: CsA. § 548) 
regulating the power of a state to 
tax national banks, by subjecting 
moneyed capital used in competition 
with business of national banks to the 
same taxation as was imposed on 
Shares of the latter (L. [1923] c 897). 
People ex rel. Pratt v. Goldfogle, 
PORN: Be 452) S242" SN AYO 27%. (3) 
Moneyed capital employed in competi- 
tion with national banks prior to as- 
sessment. date was taxable, although 
on the assessment date it was not so 
employed (L. [1923] ce 897). People 
ex rel. Pratt v. Goldfogle, supra. (4) 
The “business” of national banks, 
within the meaning of such statute, 
was that which they were authorized 
to transact, rather than that which 
might have been transacted in any 
particular case. People ex rel. Pratt 
v. Goldfogle, supra. (5) “Competi- 
tion,” within the statute, meant devo- 
tion of moneyed capital with reason- 
able continuity and regularity to busi- 
ness that might be carried on by na- 
tional banks (L. [1923] ce 897). Peo- 
ple ex rel. Pratt v. Goldfogle, supra. 
(6) The test whether moneyed 
capital was taxable under such stat- 
ute as money competing with nation’ 1 
banks was whether the business in 
fact competed, not whether it was 
capable of an indirect and highly un- 
substantial duplication of an isolat- 
ed or  noncharacteristic activity, 
“competition”? meaning rivalry. Peo- 
ple ex rel. Broderick v. Goldfogle, 205 
N.Y.S. 870, 123 Misc. 399 [rearg den 
207 N.Y.S. 188, 124 Misc. 27 (aff 211 
NuY:S. =85;.2793 App. Div. 1677) de 5 In 
accordance with the foregoing prin- 
ciples [see (1)—(6)], it was held, un- 
der the circumstances shown in the 
particular case involved, that the 
moneyed capital tax applied to: (7) 
A corporation engaged in loaning 
money on first mortgages and selling 
loans to the public and guaranteeing 
payment thereof. People ex rel. Title 
& Mortgage Guarantee Co. of Buffalo 
v. Burke, 170 N.E. 505,:253 N.Y. 93. 
(8) A corporation lending money re- 
‘payable in installments on investment 
certificates. People ex rej. Morris 
Plan Co. of Buffalo v. Burke, 170 N.E. 
502, 253 N.Y. 85. (9) A firm using 
deposits aggregating nearly five mil- 
lion five hundred thousand dollars 
and making loans identical in char- 
acter with those appropriate to na- 
tional banks. People ex rel. Brode- 
rick v. Goldfogle, supra. (10) Money 
employed in making farm loans and 
real estate mortgages. People ex rel. 
Pratt v. Goldfogle, supra. — (11) 
Money invested in a firm carrying on 
a general banking business. People 
ex rel. Pratt v. Goldfogle, supra. (12) 
Shares of stock purchased as a tempo- 
rary investment by one engaged in 
business competing with national 
banks. People ex rel. Pratt v. Gold- 
fogle, supra. And that it did not 
apply to: (13) A company purchas- 
ing from dealers conditional sales 
contracts, leases, chattel mortgages, 
and notes on pianos and piano play- 
ers, calling for installment payments 
having average maturity of about 


But in order to be taxable, personal 
property must come within the descriptive terms or 
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thirty months, payments being col- 
lected by the dealer and remitted to 
the company under contracts between 
the company and manufacturers. 
People ex rel. Bankers’ Commercial 
Sec. Co. v. Goldfogle, 211 N.Y.S. 120, 
213 App.Div. 716 [aff 205 N.Y.S. 870, 
123 Misc. 399]. (144) A textile fac- 
tor, which stored and sold the prin- 
cipal’s goods, guaranteed the pur- 
chaser’s credit, and made advances 
to the principal against consignments 
or accounts assigned to it, on which 
advances it charged interest, the dis- 
tinction between ‘advances’ and 
“loans” being that loans are repay- 
able at maturity, while advances are 
not repaid by the party receiving 
them, but are covered by the proceeds 
of consigned goods. People ex rel. 
James Talcott, Inc., v. Goldfogle, 211 
N.Y.S. 122, 213 App.Div. 719 [aff 205 
N.Y.S. 870, 123 Mise. 399]. (15) 
Money invested in membership of a 
stock exchange. People ex rel. Pratt 
v. Goldfogle, supra; People ex rel. 
Broderick v. Goldfogle, 211 N.Y.S. 85, 
213 App.Div. 677 [aff 205 N.Y.S. 870, 
123 Mise. 399]. (16) Money invested 
in a stock brokerage firm, which 
loaned customers the difference be- 
tween the purchase price of stock and 
the amount paid on the price, or on 
margin, for which it charged interest, 
where the brokers, in order to effect 
such loans, borrowed all or as much 
as they could frem banks. People ex 
rel. Broderick v. Goldfogle, supra. 
(17) Money invested in a_ stock 
brokerage firm doing ‘‘odd lot’ and 
“specialist” business, buying and sell- 
ing stocks on its own account, and 
carrying only a few accounts for per- 
sonal accommodation of firm members 
and their relatives, “odd lot’ business 
consisting in buying or selling any 
amount of stock from one share to 
ninety-nine, and equalizing the bro- 
ker’s position by purchasing or Ssell- 
ing in one hundred share lots, and 
“specialist” being a floor broker, spe- 
cializing in a limited group of stocks. 
People ex rel. Berdan v. Goldfogle, 
211 N.Y.S. 107, 218 App.Div. 702 [aff 
205 N.Y.S. 870, 123 Misc. 399]. (18) 
Money invested in seats in the New 
York Cotton Exchange and Chicago 
Board of Trade and in a stock bro- 
kerage firm engaged in buying and 
selling stock, bonds, and commodities 
solely for customers, principally on 
margin and remainder for cash, its 
profits being from commissions, and 
which financed customers’ purchases 
with its own funds and with addition- 
al money borrowed from banks, trust 
companies, and other brokers, not- 
withstanding it charged interest on 
customers’ debit balances as incident 
to buying and selling securities. Peo- 
ple ex rel. Benkard v. Goldfogle, 211 
N.Y.S. 117, 213 App.Div. 713 [aff 205 
N.YiS. 870, 123 Misc. 399)... (149) » An 
investment company, buying and sell- 
ing complete issues of corporate 
bonds secured by realty mortgages, 
having powers defined in General Cor- 
poration Law, Stock Corporation Law, 
and Banking Law, except those stated 
in § 293 subds 4, 5, and not having 
power to receive deposits or to issue 
its own debenture bonds or notes se- 
cured by deeds or deeds of trust. 
People ex rel. Peabody, Houghteling 
& Co. v. Goldfogle, 211 N.Y.S.' 114, 
213, App.Div. 710 [aff 205 N.Y.S. 870. 
123 Misc. 399]. (20) Money invested 
in a stock brokerage firm engaged in 
buying and selling stocks, bonds, and 
foreign exchange on commission basis 
solely for customers, and which, in 
case of marginal accounts, pledged 
stocks, bonds, and foreign exchange to 
banks and trust companies as collat- 
eral for loans thereon. People ex rel. 
Bonner v. Goldfogle, 211 N.Y.S. 119, 
213 App.Div. 715 [aff 205 N.Y.S, 870, 
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application of the statute imposing the tax,?4 or the 
property must fall within the statutory definitions 


123 Misc. 399]. (21) Textile factor, a 
pawnbroker, a company purchasing 
from dealers conditional sale con- 
tracts, leases, and chattel mortgages 
on automatic piano players, calling 
for weekly or monthly installments, a 
building and loan association, a com- 
pany engaged in buying and selling 
complete issues of corporate bonds se- 
cured by realty mortgages, and stock- 
brokers. People ex rel. Broderick v. 
Goldfogle, 205 N.Y.S. 870, 123 Misc.’ 
399 [rearg den 207 N.Y.S. 188, 124 
Mise. 27 (aff 211 N.Y.S. 85, 213 App.~ 
Div. 677)]. 


[d] Oil tank cars owned by a per- 
son or corporation domiciled within 
the state and not used as a public 
service corporation or as a common 
carrier are personal property and sub- 
ject to an ad valorem tax under Comp. 
St. (1921) §§ 8394-8398, 9574, 9583. 
aeeue v. Dickey, 222 P. 527, 96 Okl. 


[e] Shares of a joint stock asso- 
ciation are taxable as personal prop- 
erty, no matter what the character 
of the property of the association may 
be. Matter of Jones, 65 N.E. 570, 172 
N.Y. 575, 60 L.R.A. 476 [rev 74 N.Y.S. 
702, 69 App.Div. 237]. 


[f] Spirituous liquors of all kinds, 
although their manufacture and sale 
are regulated by law under the exer- 
cise of the police power (1) are valu- 
able personal property and taxable 
as such (Louisville v. Louisville Pub. 
Warehouse Co., 53 S.W. 291, 107 Ky. 
184, 21 Ky.L. 867; Carstairs v. Coch- 
ran, 52 A. 601, 95 Md. 488 [aff 24 S. 
Cte 31s, 193 Urs: 10,, 45 eb Mero Ole 
Fowble v. Kemp, 48 A. 379, 92 Md. 
630; Monticello Distillery Co. v. Bal- 
timore, 45 A. 210, 90 Md. 416; Dunbar 
v. Boston, 101 Mass. 317); (2) anda 
dealer in spirituous liquors, in listing 
the amount of his purchases for taxa- 
tion, was not entitled to deduct the 
amount of the United States internal 
revenue tax paid thereon (Lehman v. 
Grantham, 78 N.C. 115). 


[g] Tools and commissary store 
goods kept by a corporation as a part 
of, or in connection with, an outfit for 
doing construction work are subject 
to taxation. Griggsry Constr. Co. y. 
Freeman, 32 So. 399, 108 La. 435, 58 
L.R.A. 349. 


33. U.S.—Adams Express Co. vy. 
Ohio State Auditor, 17 S.Ct. 604, 166 
U.S. 185, 41 L.Ed. 965. 


Minn.—State v. Western Union Tel. 
Co., 104 N.W. 567, 96 Minn. 13. 


Neb.—State v. Savage, 91 N.W. 716, 
65 Neb. 714. : 


N.Y.—People v. Roberts, 53 N.E. 
685, 159 N.Y. 70, 45 L.R.A. 126. 


Or.—-Endicott, Johnson & Co. v. 
Multnomah County, 190 P. 1109, 96 
Or. 679. 


[a] It is not material in what in- 
tangible property consists, whether 
privileges, corporate franchises, con- 
tracts, or obligations, it being suffi- 
cient that it is property which, al- 
though intangible, exists and has 
value. To ignore this intangible 
property or to hold that it is not sub- 
ject to taxation at its accepted value 
would be to eliminate from the reach 
of the taxing power a large portion 
of the wealth of the country. Adams 
Express Co. v. Ohio State Auditor, 
17 S.Ct. 604, 166 U.S. 185, 41 L.Ed. 
965. 


34. Ark.—Greene County v. Smith, 
228 S.W. 738, 148 Ark. 33. 

Cal.—HEx parte McCoy, 101 P. 419, 
10 Cal.App. 116. 

Hawaii—In re Taxes, 30 Hawaii 
755. 
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of personalty,*® which do not in all cases include for 
purposes of taxation everything which is personal 


property in a general sense.*® 


[§ 155] 0. Abstract Books. Abstract books have 
been held personal property subject to taxation,*’ 
although there is authority to the contrary.*® 


[§ 156] p. Choses in Action and Securities**— 
(1) Taxable Status as Property—(a) In General. 


Ind.—Hart v. Smith, 64 N.E. 661, 
159 Ind, 182, 95 Am.S.R. 280, 58 L.R. 
A, 949, 


La.—Municipality No. 
son, 6 La.Ann,. 20. 


Md.—Ex p. Burton, 3 Gill 1. 


Mass.—Rising Sun St. Lighting Co. 
v. Boston, 63 N.E. 408, 181 Mass. 211. 


N.H.—Tessier v. City of Nashua, 78 
A= 495, 75. NE 611. 


Pa.—Harrison & Co.’s App., 29 Pa. 
Dist. 444; In re Taxation of L. Ins., 
4 Pa.Dist. 780, 17 Pa.Co. 183. 


R.I.—Narragansett Mut. Fire Ins. 
Co. v. Burnham, 154 A. 909. 


Wis.—Perrigo v. Milwaukee, 65 N. 
W. 1025, 92 Wis. 236. 


’ Sask.—Harris Co. v. Rur. Mun. 
Bjorkdale, [1929] 2 Dom.L.R. 507. 


[a] Household furniture.—Within 
the application of a statute providing 
for the taxation of “all household fur- 
niture,”’ all the furnishings in a 
boarding house or hotel which is the 
keeper’s home where he eats, sleeps, 
and lives, except the bar furniture, 
bottles, wines, etc., are subject to 
taxation without regard to what part 
is used for domestic and what for 
business purposes, but in order to be 
so taxable it must appear that the 
keeper makes his home in such board- 
ing house or hotel. McWilliams v. 
Gable, 3 Pa.Co. 467. 


3 v. John- 


[b] Property leased for profit.—A 
statute requiring ‘personal  prop- 
erty . . leased for profit’”’ to be as- 


sessed for taxation does not apply to 
lamps and lanterns owned and con- 
trolled by a company and used by it 
in the performance of a lighting con- 
tract with a city but not leased to the 
city. Rising Sun St. Lighting Co. v. 
Boston, 63 N.E. 408, 181 Mass. 211. 


{c] Widow’s interest secured to 
her by the orphans’ court under the 
intestate laws in lieu of her dower at 
common law is not within the appli- 
eation of the act of 1831 specifying 
the personal property subject to tax- 


ation. Deitz v. Beard, 2 Watts (Pa.) 
tO 
35. Hart v. Smith, 64 N.E, 661, 159 


Ind. 182, 95 Am.S.R. 280, 58 L.R.A, 
949; State v. Royal Mineral Ass’n, 
156 N.W. 128, 132 Minn. 232, Ann.Cas, 
1918A 145;. Peo. v, Feitner, 60 N.E. 
265, 167 N.Y. 1, 82 Am.S.R. 698.. 


36. Peo. v. Feitner, supra, 


37. Leon Loan, etc., Co. v. Leon 
Bd. of Equalization, 53 N.W. 94, 86 
Iowa 127, 41 Am.S.R. 486, 17 L.R.A. 
199; State v. St. Paul Abstract Co., 
196 N.W. 932, 158 Minn. 95; Booth, 
etc., Abstract Co. v. Phelps, 36 P. 489, 
8 Naas 549, 40 Am.S.R. 921, 23 L.R.AW 
864, 


[a] Notwithstanding their manu- 
script character, and the fact that 
they are valuable only for the in- 
formation they contain, which must 
be obtained by consultation thereof 
or extracts therefrom, abstract books 
are personal property and taxable as 
such. , Leon’ Loan, etc., ‘Co. v. Leon 
Bd. of Equalization, 53 N.W. 94, 86 
he 127, 41 Am.S.R. 486, 17 L.R.A. 
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[b] Use of secret code and abbre- 
viations does not render abstract 
books any the less personal property 
subject to taxation. State v. St. Paul 
Abstract Co., 196 N.W. 932, 158 Minn. 
95; Booth, etc., Abstract Co. v. Phelps, 
36 P, 489, 8 Wash. 549, 40 Am.S.R. 921, 


23 L.R.A. 864. 


38. Loomis v. Jackson, 90 N.W. 
328, 130 Mich. 594; Perry v. Big Rap- 
is ech. ‘530, 67 Mich. 146, 11 Am. 

.R. 570. ; 


39. As property generally see Prop- 
erty §§ 38-42. 


40. U.S.—Port Angeles Western 
R. Co. v. Clallam County, Wash., 36 
F.(2d) 956 [aff 44 F.(2d) 28, and cer- 
tiorari den 51 S.Ct. 495]. 


Ala.—Alabama Gold L. Ins. Co. vy. 
Lott, 54 Ala. 499. 


Ark.—Ouachita County v. Rumph, 
43 Ark. 525. 


Cal.—Security Sav. Bank vy. San 
Francisco, 64 P. 898, 132 Cal. 599; 
San Francisco v. La Societe Fran- 
caise D’Epargnes, etc., 63 P. 1016, 131 
Cal. 612; Savings & Loan Soc. v. San 
Francisco, 63 P. 665, 1381 Cal. 356; 
Savings, etc., Soc. v. Austin, 46 Cal. 
415. But see Mendocino Bank v. 
Chalfant, 51 Cal. 471, 472 (holding 
that “solvent debts, notes and mort- 
gages are not the subject of taxa- 
tion’). 

Ill.— Griffin v. La Salle County, 56 
N.E. 397, 184 Ill. 275; Peo. v.. Worth- 
ington, 21 Ill. 171, 74 Am.D. 86. 


Ind.—Miami Coal Co. v. Fox, 176 
N.E. 11; Darnell v. State, 90 N.E. 769, 
174 Ind. 143 [aff 33 S.Ct. 120,-226 U. 
S. 390, 57 L.Ed. 267]. 


Kan.—Golden v. Munsinger, 139 P. 
379, 91 Kan. 820; McGregor v. Ire- 
land, 121 P. 358, 86 Kan. 426. 


Ky.—Fayette Realty & Finance Co. 
v. Commonwealth, 17 S.W.(2d) 722, 
229 Ky. 556; Commonwealth vy. First 
Christian Church of Louisville, 183 S. 
W. 9438, 169 Ky. 410, Ann.Cas.1918B 
525 [overr 186 S.W. 880, 171 Ky. 62]; 
Commonwealth v. Kentucky Distil- 
leries & Warehouse Co., 136 S.W. 1032, 
143. Ky. 314,.144 Ky. 268; Gish .v. 
Shaver, 181 S.W. 515, 140 Ky. 647. 


La.—Standard Mar. Ins. Co. v. Bd. 
of Assessors, 49 So. 483, 123 La. 717, 
29 L.R.A.N.S. 59. 


Mass.—Loring v. City of Beverly, 
110 N.E. 974, 222 Mass. 331. 


Miss.—Thompson vy. McLeod, 73 So. 
193, 112 Miss. 383, L.R.A.1918C 893, 
Ann.Cas.1918A 674; Jones vy. Adams, 
61 So. 420, 104 Miss. 401. 


Mont.—Cruse v. Fischl, 175 P. 878, 
55 Mont. 258. 


Neb.—Lancaster County v. McDon- 
ald, 103 N.W. 78, 738 Neb. 453; Jones 
OR re County, 4 N.W. 946, 10 Neb. 


N.C.—AlIlston v. Warren County, 149 
S.E.. 680, 197 N.C. 470. 


Okl.—State v. King, 284 P, 287, 141 
Okl. 185. . 


Or.—Redfield v. Fisher, 292 P. 813, 
135 Or. 180 [reh den 295 P. 461]; Reid 
v. Multnomah County, 196 P. 394, 100 


[§§ 154-156 


Enforceable claims, securities, and similar intangi- 
ble interests, however represented, constitute “orop- 
erty” subject to tax,*® sometimes being expressly 
included in statutory or constitutional definitions 
of taxable property,t! and the term “property” as 
employed under tax laws has been held to include 
many different kinds of claims, ‘securities, or sim1- 
lar intangible interests.42 Except as the matter 


Or, 310; Endicott, Johnson & Co. v. 
Multnomah County, 190 P. 1109, 96 
Or. 679. 


Tenn.—Pryor v. Marion County, 204 
S.W. 1152, 140 Tenn. 399, L.R.A.1918F 
820. 


Tex.—Hall v. Miller, 115 S.W. 1168, 
102 Tex. 289 [aff (Civ.App.) 110 S.W. 
165]. 


Utah.—Stillman v. Lynch, 192 P. 
272, 56 Utah 540, 12 A-L.R. 552. 


Vt.—City of St. Albans v. Avery, 
114 A. 31, 95 Vt. 249 [cert den 42 S.Ct. 
51, 257 U.S. 640, 66 L.Ed. 411, and er- 
ror dism 42 S.Ct. 54, 257 U.S. 666, 66 
L.Ed..425]; Catlin vy. Hull, 21 Vt. 152. 


Wis.—Kingsley v. Merrill, 99 N.W. 
1044, 122 Wis. 185, 67 L.R.A. 200. 


[a] “Choses in action, as distinct 
from claims for unliquidated dam- 
ages, have all the character of prop- 
erty,” so that even if the constitution 
limits the taxing power of the state 


to ‘property,’ choses in action are 
taxable. Ouachita County v. Rumph, 
43 Ark. 525. 


_{b] Enforceable claims or demands 
for money constitute property subject 
to tax and are ordinarily denominated 
“credits.” Griffin v. La Salle County, 
56 N.E. 397, 184 Ill. 275. 


“Property” within tax laws gener- 
ally see supra § 134. 


41. See statutory and constitu- 
tional’ provisions. 


42. See cases infra this note. 


[a] Accounts not represented by 
written evidence of indebtedness.— 
Endicott, Johnson & Co. v. Multnomah 
County, 190 Ps 1109; 96° Or.>679. 


[b] Bills of exchange.—Ouachita 
County v. Rumph, 43 Ark. 525. 


[c}¥ Bonds generally.—Hall v. Mil- 
ler, 115 S.W. 1168, 102 Tex. 289 [aff 
(Civ.App.) 110 S.W. 165]. 


[ad] Contracts for sale of realty.— 
(1) Generally. Golden v. Munsinger, 
139 P. 379, 91 Kan. 820; McGregor v. 
Ireland, 121 P. 358, 86 Kan. 426; Still- 
man v. Lynch, 192 P. 272, 56 Utah 540, 
12 A.L.R. 552: (2) Church property. 
Commonwealth v. First Christian 
Chureh of Louisville, 183 S.W. 943, 
169 Ky. 410, Ann.Cas.1918B 525 [overr 
186 S.W. 880, 171 Ky. 62]. (3) Coal 
mine. Gish v. Shaver, 131 S.W. 515, 
140 Ky. 647. (4) Where defendant 
agreed to purchase an old church site 
and get possession upon completion 
of a new church, for building which 
he was to advance money, receiving 
interest thereon, such money and 
broker’s commission to apply on the 
purchase price of the site, and he Te- 
ceived no rental for the old building, 
defendant’s interest is an option, and 
not taxable. Commonwealth v. 
Starks, 200 S.W. 939, 179 Ky. 582. 


[e] Credits.—Peo. v. Worthington, 
21° Il, £71, 74 Am.D. 86: Jones,’ v. 
Seward County, 4 N.W. 946, 10 Neb. 
154; Redfield v. Fisher, 292 P. 813, 
135 Or. 180 [freh den 295 P. 461]. 
Compare Peo. v. Hibernia Sav., etc., 
Soc.,' 51 Cal. 243, 249, 21 Am.R. 704 
(holding that ‘credits are not prop- 
erty subject to taxation” within the 
meaning of constitutional provisions 


. For later cases, developments and changes in the law see Annotations, same title and seetion number, 


§ 156] 


may be otherwise controlled by statute,4? it is not 
essential to its status as taxable property that a 
claim or debt should be the obligation of any par- 
ticular person,** nor that: it should be payable im- 
mediately,*® nor that the holder should certainly 
and without doubt be able to enforce its ultimate 
collection ;*® but it is necessary only that the claim 
should be a legal demand such as the law will ree- 
ognize and enforce,*’ fixed and certain and not in- 
definite or contingent,*’ and liquidated as 


for taxation of all property). 


{f] Debts due.—Jones vy. Seward 
County, 4 N.W. 946, 10 Neb. 154. 


[g] Judgment.—Pryor v. Marion 
County, 204 S.W. 1152, 140 Tenn. 399, 
L.R.A.1918F 820. 


[h] Leases generally.—Stillman 
vi- Lynch, 192° BP. .27%2,.56 Utah. 540, 12 
A.L.R. 552 (taxable property where 
having market value). 


[i] Liquidated claim or demand in 
favor of estate.—State -v. King, 284 
Pleas’, 141° OK}. 185: 


{j] Outstanding accounts.—Stand- 
ard Mar. Ins. Co. v. Board of As: 
sessors, 49 So. 483, 123 La. 717, 29 L. 
REACNE S259. 


[k] Promissory notes.—(1) Gen- 
erally. Ouachita County v. Rumph, 
43 Ark. 525; Endicott, Johnson & Co. 
v. Multnomah County, 190 P. 1109, 
96 Or. 679; Hall v. Miller, 115 S.W. 
1168, 102 Tex. 289 [aff (Civ.App.) 110 
S.W. 165]; (Catlin v. Hull, 21 Vt. 152. 
(2) Notes from administrator to de- 
eedent. Reid v. Multnomah County, 
196 P. 394, 100 Or. 310. 


[1] Solvent debts and credits.— 
Savings, ete., Soc. v. Austin, 46 Cal. 
415; Alston v. Warren County, 149 8. 
E. 680, 197 N.C. 470. 


[m] State and county bonds.— 
seus v. Fischl, 175 P. 878, 55 Mont. 
58. 


{n] Stocks and securities of all 
kinds.—Ouachita County v. Rumph, 43 
Ark. 525. 


[o? Storage accounts.—Common- 
wealth v. Kentucky Distilleries & 
Warehouse Co., 136 S.W. 1032, 143 Ky. 
314, 144 Ky. 263. 


p] Trust fund, beneficial inter- 
est.—Interest of heirs of a decedent 
in a trust fund created by themselves 
by conveying the property of the 
trust to a Massachusetts trust com- 
pany, they having power to control 
investments and to terminate the 
trust, held “property”? which the leg- 
islature might subject to taxation. 
City of St. Albans v. Avery, 114 A. 
31, 95 Vt. 249 [cert den 42 S.Ct. 51, 
257 U.S. 640, 66 L.Ed. 411, and error 
dism, 429°SiCt. °54, 257 U.S! 666,°66-L. 
Ed, 425]. 


{q] Turpentine lease.—Thompson 
v. McLeod, 73 So. 193, 112 Miss. 383, 
L.R.A.1918C 893, Ann.Cas.1918A 674; 
Jones v. Adams, 61 So. 420, 104 Miss. 
401. I 


43. See statutory provisions. 
Solvent credits see infra § 161. 


44. Commonwealth v. Kentucky 
Distilleries & Warehouse Co., 136 S. 
W. 1032, 143 Ky. 314, 144 Ky. 263. 


[a] Demand payable only out of 
property, such as storage charge on 
bonded liquor, is a claim of value con- 
stituting property subject to tax, and 
the fact that no particular, designated 
individual is legally obligated to pay 
such claim does not destroy its taxa- 
ble status. Commonwealth v. Ken- 
tucky Distilleries & Warehouse Co., 
136 S.W. 1032, 143 Ky. 314, 144 Ky. 
263. 
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amount.?® 


to its ! are taxable.®? 


45. Cal.—Peo. v. Arguello, 37 Cal. 


524 


J 
Ga.—Young v. Wise, 45 Ga. 81. 


Ky.—Commonwealth vy. Kentucky 
Distilleries & Warehouse Co., 136 S. 
W. 1032, 143 Ky. 314, 144 Ky. 263. 


Seed Ser age? v. McComber, 7 N.Y.S. 


Okl.—State v. King, 284 P. 287, 288, 
141 Okl, 185° [eit Cyc], 


[a] It is not of controlling im- 
portance that the demand has not be- 
come due, provided it exists as a le- 
gally enforceable. right. Common- 
Wealth v. Kentucky Distilleries & 
Warehouse Co., 136 S.W. 1032, 143 Ky. 
314, 144 Ky. 263. 


46. Martin v. Wise, 109 N.E. 745, 
183 Ind. 530; Commonwealth v. Ken- 
tucky Distilleries & Warehouse Co., 
a8 S.W. 1032, 143 Ky. 314, 144 Ky. 


[a] Value of claim but not its tax- 
ability would be affected by insolvency 
of the debtor or other facts making 
eollection doubtful. Martin v. Wise, 
109 N.E. 745, 183 Ind. 530. 


Solvent credits under statute see 
infra § 161. 


_ 47. Lamb v. Rawles, 33 Ind. 386; 
Commonwealth v. Kentucky Distil- 
leries & Warehouse Co.. 136 S.W. 1032, 
143 Ky. 314, 144 Ky. 263; Bucksport 
v. Woodman, 68 Me. 33. 


[a] Award of Alabama claims 
commission.—An award by the com- 
mittee of arbitration on the “Ala- 
bama”’ claims did not constitute a 
debt subject to taxation until an ap- 
propriation was made by congress for 
the payment of the award. Bucksport 
v. Woodman, 68 Me. 33. 


48. Wellman v. Board of Com’rs 
of Jewell County, 252 P. 193, 122 Kan. 
229 [cit Cyc]; Fayette Realty & 
Finance Co. v. Commonwealth, 17 S. 
W.(2d) 722, 229 Ky. 556; Common- 
wealth y. Travelers’ -Ins. Mach. Co., 
205) SaWe, SOL, Lol Sey, 59635 .Ino re 
Jones’ Assessment, 181 N.W. 652, 105 
Neb. 705; Allegheny County v. Kelly, 
8 Pa.Dist. 290. Compare Gish _v. 
Shaver, 131 S.W. 515, 140 Ky. 647 
(holding a contract of sale of a coal 
mine taxable personalty even though 
the contract was in litigation). 


[a] Breach of contract.—Where a 
elaim for breach of contract sought 
to be taxed as omitted property had 
not been reduced to judgment on the 
date for assessment and was then in- 
definite, contingent, and unliquidated, 
it was an expectancy or possibility 
without market value and not taxa~ 
ble. Commonwealth v. Travelers’ 
Ins. Mach. Co:z,-205 S.W. 561, 181 Ky. 
596. 

[b] Cause of action sounding in 
tort is not a right in “property” with- 
in the meaning of the revenue laws, 
so as to subject the right therein to 
be taxed as “property,” “for the ob- 
vious reason that until the matter is 
determined by an appropriate tribunal 
there is no means of knowing whether 
a liability in fact exists.” In re 
Jones’ Assessment, 181 N.W. 652, 653, 
105 Neb. 705. 


Separate taxation. 
property transferred to the borrower and the debt 
accruing to the lender are distinct interests subject 
to separate tax,®° and in the case of a contract for 
the sale of land, a purchase-money note and the land 
itself are distinet properties separately taxable.®+ 
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In the case of a loan, the 


Debts secured by property exempt from taxation 


{c] Lien reserved by a corporation 
conveying property to guarantee 
grantee’s payment of dividends and 
redemption of preferred stock was 
not a collectable demand subject to- 
taxation (Ky. St. § 4020). Fayette 
Realty & Finance Co. v. Common- 
wealth, 17 S.W.(2d) 722, 229 Ky. 556. 


49. Powers vy. City of Worcester, 
97 N.E. 95, 210 Mass. 471; Lowell v. 
Boston St. Com’rs, 106 Mass. 540; 
People ex rel. Andrews v. Cameron, 
124 N.Y.S. 949, 140 App.Div. 76 [aff 
94. N.E. 1097,-200 N.Y. 585, 124 N.Y.S. 
956, 140 App.Div. 76]. See Deane v. 
Hathaway, 136 Mass. 129 ~(where, 
however, it was held that a debt due 
from an intestate is properly assessed 
to the creditor, although the amount 
is in dispute, if it is admitted by the 
administrator to be as much as that 
taxed); Peo. v. Halsted, 26 App.Div. 
316, 49 N.Y.S. 685 [aff 53 N.E. 1130, 
159 N.Y. 533] (holding that a land- 
owner may be taxed on the amount 
of an award made in condemnation - 
proceedings where the money has 
been deposited to his credit in a trust 
company, although he has refused to 
accept the award on the ground of its 
inadequacy and has taken an appeal 
from the order confirming the report 
of the commissioners). 


[a] Amount uncertain.—The claim 
of an owner of land condemned under 
the power of eminent domain to com- 
pensation therefor does not constitute 
a taxable debt until the amount be- 
comes fixed and receivable as his ab- 
solute personal estate. Lowell v. 
Boston St. Com’rs, 106 Mass. 540. 


[b] Unliquidated damages.—The 
statutory liability of a city to pay 
damages for the taking of land for 
highway purposes pending a petition 
for assessment thereof by a jury, and 
while the damages are as yet un- 
liquidated, is not a debt within St. 
(1909) c¢ 490 pt 1 § 4 cl 2, declaring 
that personal property for purposes 
of taxation shall include debts due 
the person to be taxed more than he 
is indebted or pays interest for. 
Powers v. City of Worcester, 97 N.E. 
95, 210 Mass. 471. 


50. Peo. v. Worthington,’ 21 Ill. 
171, 74 Am.D. 86; State v. Clement 
Nat. Bank, 78 A. 944, 84 Vt. 167, Ann. 
Cas.1912D 22 [aff 34 S.Ct. 31, 231 U.S. 
120, 58 L.Ed. 147]. 


51. Ouachita County v. Rumph, 43 
Ark.< 5255-529. 


“The two kinds of property are nei- 
ther the same nor representing each 
other. The holder of the notes is 
taxed for what he owns—for some- 
thing having a real value—represent- 
ing not land, but the fruits of the fu- 
ture industry, or good fortune per- 
haps of the debtor,, by which he 
means to pay. On the other hand, the 
purchaser is taxed upon land which 
he owns.” Ouachita County  v. 
Rumph, supra. 


Contracts for sale of land taxed as: 
Credits see infra § 162. 
Money at interest see infra § 170. 


52. Seourity Sav. Bank v. 
Francisco, 64 P. 898, 132 Cal. 


San 
599; 
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Notes as tangible preperty. 


personal property.°* 


[§ 157] (b) As Personal Property. Claims, se- 
curities, and similar intangibles constituting taxable 
property®* are ordinarily taxable as personalty;°° 
but where the claim is essentially realty, it may 
not be taxed as personal property. 


[§ 158] (c) As within Statutory Description of | 
Property. Unless taxed under statutes broadly tax- 


San Francisco v. La Societe Francaise 
D’Eparegnes, 63 P. 1016, 131 Cal. 612; 
Savings & Loan Society v. San Fran- 
cisco,,63 P. 665, 131 Cal. 356. 


53. Guarantee Life Ins. Co. of 
Houston v. City of Austin, (Civ. App.) 
165 S.W. 58 [aff 190 S.W. 189, 108 Tex. 
209]. 


54. See supra § 156. 


55. I1l.—Jacksonville v. McConnell, 
12° Till: 138. 


'Ind.—Hinton v. Dragroo, 134 N.E. 
212, 77 Ind.App. 563; In re Assess- 
ment of Aurora Gaslight, Coke & Coal 
Co., 113 N.E. 1012, 64 Ind.App. 690. 


Kan.—Golden v. Munsinger, 139 P. 
379, 91 Kan. 820. 


Ky.—Gish y. Shaver, 131 S.W. 515, 
140 Ky. 647. 


Mich.—In re Dodge Bros., 217 N.W. 
777, 241 Mich. 665. 


Miss.—Thompson v. McLeod, 73 So. 
193, 112 Miss. 383, L.R.A.1918C 893, 
Ann.Cas.1918A 674; Jones vy. Adams, 
61 So. 420, 104 Miss. 401. 


Or.—Endicott, Johnson & Co. v. 
Multnomah County, 190 P. 1109, 96 
Or. 679. 


Tex.—State v. Maryland Fidelity, 
aitig Co., 80 S.W. 544, 35 Tex.Civ.App. 
214. 


vVt.—Catlin v. Hull, 21 Vt. 152. 


[a] “he term personal property, 
when employed in a tax law, includes 
bonds, notes, credits and choses in 
action.” State v. Maryland Fidelity, 
gig oes 80 S.W. 544, 35 Tex.Civ.App. 


[b] “The term ‘all personal es- 
tate,’ in its ordinary sense, is under- 
stood to include loaned money, as well 
as every other species of personal 
porperty.”’ Jacksonville v. McCon- 
nell, 12 Ill. 138, 140. 


[c] Loan from wife to husband.— 
In view of Burns St. Annot. (1914) §§ 
7851, 7853, removing from married 
women the disabilities of coverture, 
loans by a wife to her husband con- 
stitute personal property subject to 
taxation. Hinton v. Dragroo, 134 N. 
BH. 212, 77 Ind.App. 568. 


[d] Sums to come due vendor on 
land contracts are, for taxation, con- 
sidered personalty. In re Dodge 
Bros., 217 N.W. 777, 241 Mich, 665. 


56. State v. Royal Mineral Ass’n, 
156 N.W. 128, 132 Minn. 232, Ann.Cas. 
1918A 145; Narragansett Mut. Fire 
Ins? (Co. ivi Burnham, .CR-1.).> 1549 SA. 
909; Poss v. Albert, 200 S.W. 976, 139 
Tenn. 1. ; 


[a] Land trust certificate evi- 
- dencing beneficial interest in realty 
held under pure trust, and which cer- 
tificate contained no maturity date 
nor promise to pay interest, was not 
taxable as personal property. Nar- 
ragansett Mut. Fire Ins. Co. v. Burn- 
ham, (R.1.) 154 A. 909. 


[b] Unaccrued rents on mining 
leases (1) are incorporeal heredita- 


For later cases, developments and changes in the law see Annotations, same title and section number. 


It has been held 
that notes, considered apart from the debt they 
represent, are, for purposes of taxation, tangible 
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TAXATION 


ing all property,®’ or all personal property,’* to 
make claims, securities, and similar intangibles tax- 
able, it is essential that they should fall’ within 


the class of property subjected to tax by the partic- 


ular statute invoked.®® In determining whether the 
property sought to be taxed falls within the descrip- 
tion of property subjected to tax, the courts will 
look through the form of the particular document 
involved to the substance of the legal relation there- 


by created,®° and, in accordance with controlling 


intangibles have 


ments, and not taxable as personal 
property (State v. Royal Mineral 
Ass'n, 156 N.W. 128, 132 Minn. 232, 
Ann.Cas.1918A 145), and (2) rent due 
after the assessment date fora period 
prior to such date retains its char- 
acter as unaccrued rent in the nature 
of realty, and is not taxable as per- 
sonal property (State v. Royal Min- 
eral Ass’n, supra). 


[ec] Notes executed for rent to ac- 
crue are part of real estate as long 
as held by owner and until they ma- 
ture, and as they would in event of 
owner’s death pass with reversion, 
and not as personal property, they 
need not be listed for taxation as per- 
sonalty until maturity. Poss v. Al- 
bert, 200 S.W. 976, 139 Tenn. 1. 4 


57. Williams v. Board of Com’rs 
of Osage County, 114 P. 858, 84 Kan. 
508, 84° L.R.A.N.S. 1221; Jackson v. 
State, 15 Ohio 652; Pryor v. Marion 
County, 204 S.W.-1152, 140 Tenn. 399, 
L.R.A.1918F 820. 


[a] Capital invested in business.— 
Jackson v. State, 15 Ohio 652 (where, 
however, such capital was also sub- 
ject to tax under an express statu- 
tory provision for taxation of mer- 
chants’ stock). 


[b] Contract for sale of land tax- 
able as tangible personal property de- 
spite repeal of a statute defining 
“credit” as including such contract 
interests. Williams v. Board of 
Com’rs of Osage County, 114 P. 858, 
84 Kan. 508, 34 L.R.A.N.S. 1221. 


[c] Judgment in condemnation 
proceedings subject to tax for current 
year although it may later be re- 
versed, and difficulties as to valuation 
do not affect its taxable. status. 
Pryor v. Marion County, 204 S.W. 
1152, 140 Tenn. 399, L.R.A.1918F 820. 


58 Gish v. Shaver, 131 S.W. 515, 
140 Ky. 647. : 


[a] Contract for sale of mine tax- 
able under a statute requiring all per- 
sonal property to be listed for taxa- 
tion. Gish v. Shaver, 131 S.W. 515, 
140 Ky. 647. 


59. Ark.—Greene County v. Smith, 
228 S.W. 7388, 148 Ark. 33; McConnell 
yv. Sebastian County, Greenwood Dist., 
222 S.W. 707, 144 Ark. 394. 


Haw.—In re Taxes Waialua Agri- 
cultural Co., 30 Haw. 755; Assessor 
v. C. Brewer & Co., 15 Haw. 29. 


Md.—Ex p. Burton, 3 Gill 1. 


Mass.—Powers v. City of Wor- 
cester, 97 N.E. 95, 210 Mass. 471; Wil- 
liams v. City of Boston, 94 N.E. 808, 
208 Mass. 497. 


N.H.—Tessier v. City of Nashua, 
78 A. 495, 75 N.H 611, 


Okl.—Schraeder vy. Gormley, 259 P. 
869, 127 Ok 65, 


Pa.—Taxation of Life Insurance, 
4) Pa Dist. (80 aie Ra Cot 183. . 


R.I.—Narragansett Mut. 
Co. v. Burnham, 154 A. 90 


Wis.—Perrigo v. Milwaukee, 65 N. 


Fire Ins. 
9, 


circumstances and statutory provisions, particular 


been held to fall within®! or with- 


W. 1025, 92 Wis. 236. 

Cross. references: 
Claims or demands see infra § 159. 
Credits see infra §§ 160-162. 


Evidences of indebtedness see infra § 
163. 


‘Money at interest see infra § 170. 


60. Commonwealth v. Philadelphia 
Rapid Transit Co., 134 A. 455, 287 Pa. 
190. 


61. See cases infra this note. 


[a] Debt owed to gas company for 
purchase of its plant taxable under 
statutes providing for taxation of all 
personal property, including things in 
action and indebtedness owing. In 
re Assessment of Aurora -Gaslight, 
Coke & Coal Co., 113 N.E. 1012, 64 Ind. 
App. 690. 


[b] “eases,” so-called, under 
which lessees were to pay taxes and 
assessments, interest on principal, 
and keep the property insured for the 
benefit of the parties thereto, as their 
interest may appear, and requiring 
the grantor to deed the property to 
the grantee upon payment of the stip- 
ulated sums on or before maturity, 
were sale contracts, and “rental” in- 
stallments thereunder were assess- 
able to the vendor for taxation, under 
statute, aS “other amounts due.” In 
re Spurgeon, 126 N.E. 238, 72 Ind.App. 
580. 


[c] Life interest a “debt or pri- 
vate security.”—Under statutes sub- 
jecting to taxation ‘‘all debts secured 
by or investments in private securi- 
ties of every kind, nature and de- 
scription, except mortgages,’ the 
claim of the beneficiary of a life es- 
tate under a will has been held tax-. 
able as a debt or private security. 


ae ee v. Talbot County, 47 Md. 
[ad] Note without interest.—Stat- 


utes providing that personal proper- 
ty not expressly exempted shall be 
deemed for purposes of taxation ‘“‘to 
include all moneys, credits, choses in 
action, bonds, notes,” ete., are broad 
enough to include a promissory note 


[§§ 156-158. 


given on an agreement waiving inter- — 


est for a specified period, 
ley v.. Franey, . 39 Conn, 176, 177 
(where the court said: “The statute 
does not consider whether the credits, 
choses in action, and notes therein 
described are the subjects of inter- 
est or not; and therefore there can be 
no foundation for the plaintiff's claim 
that his note should not be the sub- 
ject of taxation, because he agreed in 
the contract for the sale of his land 
that a part of the consideration which 
is specified in the note should remain? 
for a certain time without interest”). 


[e] Purchase agreement as “in- 
debtedness due.”—Under statutes 
providing that for purposes of tax- 
ation personal property shall in- 
clude all indebtedness due inhabitants 
of the state above the amounts re- 
spectively owed by them, an abso- 
lute agreement to pay money for pur- 
chase of land is a debt taxable to the 


Hamers- 


a ee = ne ae, 


§§ 158-160] 


out®? the scope of particular taxing acts. 


[§ 159] (2) Claims or Demands,** Under stat- 
utes taxing “claims or demands due or to become. 
due for money, labor or other valuable thing,” the 


word “due” is synonymous with 


does not have reference to the time of payment ;°> 
and the word “demand” embraces rightful claims 
whether founded on contract, tort, or superior right 
Statutes of this character have been 
construed as taxing accounts receivable,®? and claims 
under insurance policies;** but as not taxing a 


of property.*® 


life estate in a trust fund.®9 


[§ 160] (3) Credits?°—(a) In General. 
utes providing for taxation of “credits” have been 
construed as referring to net eredits,’! and as tax- 
ing claims under insurance policies,’? debts due,7* 


vendor. Martin v. Wise, 
745, 183 Ind. 530. 


[f] Royalty under coal lease held 
taxable aS a sum due on an “article 
of agreement and account bearing in- 


109 N.E. 


terest.”” Hull v. Luzerne County, 93 
Pa. °5.02, 505% 
[g] Storage accounts created by 


the deposit by distillers of whisky in 
bonded warehouses are assessable 
under an applicable statute as “‘ac- 
counts,” or, if not strictly “accounts,” 
as “miscellany.’?’ Commonwealth v. 
Kentucky Distilleries & Warehouse 
Go., 186\S.W. 1032, 143 Ky. 314,.144 
Ky. 2638. 


62. See cases infra this note. 


[a] Accounts receivable not tax- 
able as “contracts” under a statute 
imposing taxes on “contracts” gen- 
erally, Since they are not “contracts” 
within the meaning of strictly con- 
strued tax acts, even though techni- 
cally speaking they are in their na- 
ture contracts express or implied. 
Assessor v. C. Brewer & Co., 15 Haw. 
29. 


[b] City’s contract to purchase 
land for park purposes not taxable to 
the seller as a “debt” nor as an “ef- 
fect” agreement having a marketable 
value, under a statute providing that 
personal property for purposes of 
taxation shall be construed as includ- 
ing all debts due or to become due 
from solvent debtors, and all effects 
having a marketable value, where it 
appeared from the terms of the con- 
tract that the city had a mere option 
and was not obligated to complete 
the purchase. Perrigo v. Milwaukee, 
65 N.W. 1025, 92 Wis. 236. 


[ec] Land trust certificate not tax- 
able as “security,” such certificates 
being a muniment of title showing eq- 
uitable ownership rather than a “se- 
curity.” Narragansett Mut. Fire Ins, 
Co. v. Burnham, (R.I.) 154 A. 909. 


[d] ife insurance policies are 


not taxable as “moneys owing by sol-. 


vent debtors” evidenced ‘by promis- 
sory note or penal or single bill, bond 
or judgment,” nor as “loans secured 
by bonds or any other form of cer- 
tificate or evidence of indebtedness.” 
Taxation of Life Insurance, 4 Pa. 
Dist. 780, 781, 782, 17 Pa.Co. 183. 


[e] Promissory notes not taxable 
as “contracts.”—Assessor v. C. Brew- 
er & Co., 15 Haw. 29. 


[f] Rental notes not taxable as 
purchase-money notes even though 
the lessee had an option of purchase 
for the full term. McConnell v. Se- 
pastian County, Greenwood Dist., 222 
S.W. 707, 144 Ark. 394. 


63. “Claim” 11 C.J. p 816. 
“Demand” 18 C.J. p 478. 


Taxable choses in action generally 
See supra §§ 156-158. 


‘Cir.Dec. 245. 
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“owing,”*4 ‘and 
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deposits,’* judgments,7® notes, whether due or to 
become due,*® and outstanding accounts.77 
a statute taxing credits and exempting credits from 
other forms of taxation, expressly includes “bonds 
and stocks,” the latter phrase may be construed as 
including all bonds and stocks which would other- 
wise be taxable in some other form.'§ 
transaction does not constitute a loan nor create 
a debt, it is not subject to tax as a “credit.’’"° 


Note and mortgage has been held taxable as a 
credit where given in exchange for property,®° but 


Where 


Where the 


not where representing money loaned made a sep- 


Stat- 


64. Talley v. Brown, 125 N.W. 248, 
146 Iowa 360, 140 Am.S.R. 282. 


65. Talley v. Brown, supra. 
66. Talley v. Brown, supra. 
67. State ex rel. Globe-Democrat 


Pub. Co. v. Gehner, 294 S.W. 1017, 
316 Me. 694. 


[a] Accounts receivable “are 
amounts owing to a creditor on open 
aecount . in the nature of cred- 
its’ and are personal property subject 
to tax under statutes taxing ‘every 
claim or.demand for money, interest, 
or other valuable thing, due, or to 
become due.’ State ex rel. Globe- 
Democrat Pub. Co. v. Gehner, 294 S.W. 
1017, 1018, 316 Mo. 694. 


68. Talley v. Brown, 125 N.wW. 248, 


146 Iowa 360, 140 Am.S.R. 282. 


[a], Although insured elects to re- 
build, his claim under the fire policy 
is subject to tax. Talley v. Brown, 
ae ye 248, 146 Iowa 360, 140 Am. 


69. Commonwealth v. Safe Deposit 
& Trust Co. of Baltimore, Md., 155 S. 
BH. 895, 155 Va. 452. 


70. “Credit” 15 C.J. p 1348. 
71. Oleson v. Cuming County, 115 
N.W. 783, 81 Neb. 209; Lancaster 


County v. McDonald, 103 N.W. 78, 80, 
73 Neb. 453. 


“The taxable credits of an individ- 
ual or business is the amount that 
can be realized upon an adjustment 
of accounts. ‘To determine the real 
credits of a business, account must 
be taken of its liabilities.” Lancaster 
County v. McDonald, supra. 


Deductions see infra § 805 et seq. 


72. Cooper v. Montgomery County 
Bd. of Review, 69 N.E. 878, 207 Ill. 
472, 64 L.R.A. 72. 


{a] Fraternal insurance policy.— 
A policy of insurance issued by a fra- 
ternal benefit society is a credit sub- 
ject to taxation, after the death of 
insured, although before proofs there- 
of are made to the society. Cooper 
v. Montgomery County Bd. of Re- 
view, 69 N.E. 878, 207 Ill. 472, 64 L. 
R.A. 72. 


73. Jones v. Seward County, 4 N. 
W. 946, 10 Neb. 154. 


74. Hall v. Greenwood County, 22 
Kan. 37; State ex rel. Missouri State 
Life Ins. Co. v. Gehner, 8 S.W.(2d) 
1068, 320 Mo. 691. 


ta] ime deposit in private bank- 
ing institution taxable to depositor as 
a credit. Critchfield v. Greenwood 
County, 22 Kan. 37. 


75. Cameron y. Cappeller, 41 Ohio 
St. 533 [rev 6 OhioDec. (Reprint) 
1089, 10 Am.L.Rec, 443]; Sherard v. 
Lindsay, 13 OhioCir.Ct. 315, 7 Ohio 
Compare Smith v. By- 
ers, 43 Ga. 191 (holding that, where a 


Partnership agreements.*2 
capital, repayment of which is guaranteed, have been 
held not taxable 


arate subject of taxation under statute.§! 


Contributions to firm 


as eredits;°* although an enforce- 


judgment directed removal of a trus- 
tee, the appointment of another, and 
the payment to such other of the 
trust funds, pending payment, the 
trust money, if taxable at all, could 
be taxed only to the existing trustee). 


76. Alston v. Warren County, 149 
S.E. 680, 197 N.C. 470. 


_- 77. Standard Marine Ins. Co., Lim- 
ited, of Liverpool, England, v. Board 
of Assessors, 49 So. 483, 123 La. 717, 
29 L.R.A.N.S. 59, 


78. State v. Wallace, 187 N.W. 728, 
48 N.D. 803. ‘ 


79. U.S.—New York Life Ins. Co. 
v. Board of Assessors for the Parish 
of Orleans, 158 F. 462 [aff 30 S.Ct. 
385, 216 U.S. 517, 54 L.Ed. 597]. 


Iowa.—Shoonover v. Petcina, 100 
N.W. 490, 126 Lowa 261. 
Mont.—Read v. Lewis & Clark 


County, 178 P. 177, 55 Mont. 412. 


Ohio.—Clark v. Gault, 83 N.E. 900, 
77 OhioSt. 497. 


W.Va.—Humphreys Vv. County 
Court of Monroe County, 110 S.E. 701, 
90 W.Va. 315. 


[a] Bailment of bonds.—A trans- 
action which is in effect a bailment 
of bonds to a bank and not a sale is 
not taxable as a credit. Clark v. 
Gault, 83 N.H. 900, 77 OhioSt. 497. 


[b] Mere claim for unliquidated 
damages arising from tort is not tax- 
able as a credit. Humphreys v. Coun- 
ty Court of Monroe County, 110 S.E. 
701, 90 W.Va. 315. 


80. Oleson v. Cuming County, 115 
N.W. 7838, 81 Neb. 209 (holding that 
a note and mortgage taken in ex- 
change for property is not ‘“‘money 
loaned and invested” but is a “credit” 
from which the holder is entitled to 
deduct indebtedness under statutes 
allowing deduction from ‘‘credits” but 
not from “money loaned and invest- 
ed”’ 


81. Lancaster County v. McDon- 
ald, 103 N.W. 78, 73 Neb. 453. f 


82. Taxation of partnership prop- — 
exty generally see infra § 199. 


83. Hunter v. Newman, 3 OhioS.& 
C.P. 350, 1 OhioN.P. 307 [aff 44 N.E. 
1138, 52 OhioSt. 659]. 


[a] Although contract for limited 
partnership provides that the special 
partners, as their share of the prof- 
its, shall receive interest at a certain 
rate on the money contributed by 
them as capital, and that the general 
partners shall be responsible to them 
for the capital so contributed and in- 
terest, it will not be held a loan to 
the partnership so as to subject the 
sums so contributed to taxation as 
“credits” of the special partners. 
Hunter v. Newman, 38 OhioS.&C.P. 
350, 1 OhioN.P. 307 [aff 44 N.H. 1138, 
52 OhioSt. 659]. 
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able agreement of surviving partners to pay the ex- 
ecutors of a deceased partner a specified sum in 
installments for the partnership interest of deceased 
has been held taxable as a credit.*# 


Rents.°® Rent in arrears is a 


taxable as a credit,8® but rent to grow due is not 


taxable as a eredit.’? 


Credits arising from business done outside state 
have been held taxable to a resident.*® 


Under statutes taxing credits the taxation of 


TAX ATION 


[§§ 160-162 


used in such statutes, should be taken in its ordi- 
nary meaning,®? and;to be taxable under such stat- 
utes, credits must be worth their face value®* and 


be collectable in the ordinary course of business 


chose in action 


without necessity of suit or execution,®°* although 
it is not essential that payment should be secured.°® 
Within the limits of his discretion, the question of 


whether a eredit is “solvent” is one for determi- 


which is not otherwise provided for by law, mer- 


chants and manufacturers required by other law to 
pay taxes on the average annual value of all per- 
sonal property including credits, are not subject to 


the specific tax on credits.*® 
[§ 161] (b) Solvent Credits.°° 


providing for taxation of solvent credits, only such 
The word “solvent,” as 


credits may be taxed.%* 


84. Port Huron v. Wright, 114 N. 
_ W. 76, 150 Mich. 279. 


85. “Rent” 54 C.J. p 382. See also 
Landlord and Tenant §§ 1037-1154. 


86. Scully v. People, 104 Ill. 349. 


87. Scully v. People, supra; State 
v. Royal Mineral Ass’n, 156 N.W. 
128, 132 Minn. 232, Ann.Cas.1918A 
145. 


[a] Regarded as part of land.— 
“Rent to grow due is a part of the 
land,—is an incident of it,—and pass- 
es as such to a grantee, by grant of 
the land,’ so that it is taxable as an 
element of the land’s value and may 
not be taxed separately as a “credit.” 
Seully v. People, 104 Ill. 349. 


[b] Unaccrued rents on ‘mining 
leases not taxable as credits. State 
v. Royal Mineral Ass’n, 156 N.W. 128, 
132 Minn. 232, Ann.Cas.1918A 145. 


_ 88 Krauss Bros. Lumber Co. v. 
Board of Assessors, 88 So. 397, 148 
La. 1057 [cert den 42 S.Ct. 48, 257 U. 
S. 636, 66 L.Ed. 409 (error dism 42 S. 
Ct. 96, 257 U.S. 618, 66 L.Ed. 400) ]. 


[a] Bills receivable due a resi- 
dent in connection with business done 
outside the state are taxable under 
‘a statute restricting taxation of cred- 
its and bills receivable to those aris- 
ing from business done in the state, 
because such restriction must be con- 
strued as confined to credits and bills 
due nonresidents. Krauss Bros. 
Lumber Co. v. Board of Assessors, 88 
So. 397, 148 La. 1057 [cert den 42 S. 
Ct. 48, 257 U.S. 636, 66 L.Ed. 409 (er- 
ror dism 42 S.Ct. 96, 257 U.S. 618, 66 
L.Ed. 400) ]. 


89. Davis-Wellcome Mortg. Co. v. 
Haynes, 237 P. 918, 119 Kan. 1 [aff 
sub nom. Gafford v. Haynes, 239 P. 
444, 119 Kan. 285]. 


90. Contracts for sale of land see 
infra § 162. 


91. Stillman v. Lynch, 192 P. 272, 
56 Utah 540, 12 A.L.R. 552, 


[a] In Alabama (1) tthe act of 
1903, providing for a “privilege tax” 
on recorded mortgages and other in- 
struments, and making such tax a 
substitute so far as such instruments 
are concerned for ad valorem taxes, 
is construed as also exempting from 
taxation money lent, solvent credits, 
and other credits of value not secured 
or represented by such recorded in- 
struments, since to exempt the one 
and subject the other to ad valorem 
taxation would violate the constitu- 
tional requirement as to uniformity of 
taxation. Barnes v. Moragne, 41 So. 
947, 145 Ala. 313... (2)Under Gen. 


nation by the tax assessor.°® 


Loans secured by stocks and bonds are assessable 
as solvent credits.°7 


{ 


Under statutes taxing “all debts due or to become 
due from solvent debtors, whether on account, con- 
tract, note or otherwise,” bonds of solvent eorpo- 


rations are taxable.®8 


Under statutes 


Revenue Act Sept. 15, 1919 § 2, de- 
claring all solvent credits exempt 
from ad valorem taxation, and § 5 
subd ‘‘d,” requiring that stocks of 
goods be assessed on the average 
amount on hand during the preceding 
year, but not less than “the capital 
actually employed in the business,” 
a mercantile company’s interests in 
outstanding leasehold contracts, be- 
ing at once solvent credits and cap- 
ital actually employed in the business, 
must be assessed to the extent neces- 
sary to supply the difference between 
the value of the average.stock on 
hand during the preceding year and 
the capital actually employed in the 
business, “‘capital’” meaning that part 
of the company’s assets, including 
profits already earned, if reinvested, 
which is used by it in the conduct of 
its business for the purpose of de- 
riving profit therefrom, while the ex- 
emption is general and recourse to 
capital particular and exceptional, so 
that the maxim, Generalibus special- 
ia derogant, applies. State v. Seals 
Piano Co., 95 So. 451, 209 Ala. 938. (3) 
A sum of money, drawn out by part- 
ners in a wholesale grocery business 
representing dividends or salaries 
which was not paid back to the firm, 
was not “capital actually employed” 
in that business within § 5, the words 
“capital actually employed” not being 
the equivalent of the words “net 
worth of the business” but applying 
to all of the properties and moneys set 
apart from other uses and invested 
or employed in the operation of the 
business with a view to income or 
profit therefrom, and as applied to 
complainants’ wholesale business 
means the properties, moneys, choses 
in action that were actually employed 
in the business, and their solvent 
credits, if the same were also actu- 
ally employed in .the business, and 
under § 5 subs (d), as so construed, 
a merchant is not taxed on his sol- 
vent credits as such, and thereby on 
the ‘net earnings” of the business, 
but only when he makes such choses 
in action and solvent credits do seryv- 
ice in the business as a part of his 
“capital actually employed” in its 
operation within the tax year. State 
v. Burchfield Bros., 99 So. 198, 211 
Ala. 30. 


92. Stillman y. Lynch, 192 P, 272, 
56 Utah 540, 12 A.L.R. 552. ; 


“Solvent” 58 C.J. p 807. 


93. Stillman v. Lynch, 192 P. 272, 
56 Utah 540, 12 A.L.R. 552. > 


[a] Where statute provides for 
taxation of “debts due from solvent 
debtors,” it refers not to the general 
solvency of the debtor, but to the 


[§ 162] (c) Contracts for Sale of Land. En- 
forceable contracts for the sale of realty,?® and 


amount of the debt which may be 
realized or collected, that is, to the 
value of the debt. Lamar v. Palmer, 
18 Fla. 147. 


94. Stillman v. Lynch, 192 P. 272, 
56 Utah 540, 12 A.L.R. 552. 


[a] “Good” accounts are solvent 
credits. Stillman v. Lynch, 192 P. 
272, 56 Utah 540, 12 A.L.R. 552. 


95. Alston v. Warren County, 149 
S.E. 680, 197 N.C. 470 (where, how- 
ever, the note was in fact secured). 


96. Stillman v. Lynch, 192 P. 272, 
56 Utah 540, 12 A.L.R. 552. 


[a] Conditional sales agreements 
are not solvent credits per se, but the 
problem of whether agreements of 
this character constitute solvent cred- 
its is one committed to the good judg- 
ment and sound discretion of the tax 
assessor. * Stillman v. Lynch, 192 P. 
272, 56 Utah 540, 12 A.L.R. 552. 


_97. Savings, etc., Soc. v. San Fran- 
cisco, 80 P. 1086, 146 Cal. 673. 


_98 West Virginia Hotel Corpora- 
tion v. Barbee, (Fla.) 134 So. 230; 
West Virginia Hotel Corporation v. 
WwW. C. Foster Co., (Fla.) 132 So, 342. 


[a] Although statute does not ex- 
pressly name “bonds,” it is broad 
enough to include bonds of solvent 
corporations, which are written evi- 
dences of indebtedness and are also 
in effect notes or contracts to pay 
money at a future date. West Vir- 
ginia Hotel Corporation v. W. C. Fos- 
ter Co., (Fla.) 132 So. 842. 


99. Ill.—Griffin v. La Salle County, 
56 N.B. 397, 184 Ill. 275. 


Ind.—Martin v. Wise, 109 N.E. 745, 
183 Ind. 530. 


Iowa.—Rampton v. Dobson, 136 N. 
W. 682, 156 Iowa 315, 3 A.L.R. 569; In 
re Boyd, 116 N.W. 700, 138 Iowa 583, 
17 L.R.A.N.S. 1220; Clark v. Horn, 98 
N.W. 148, 122 Iowa 375. 


Kan.—Johnson vy. Woodburn, 215 P. 
275, 113 Kan. 505 [reh den 216 P. 827, 
114 Kan. 66]; Golden v. Munsinger, 
139P. 379, -91-Kan. S205) Bartis ive 
Board of Com’rs of Edwards County, 
132 P. 206, 89 Kan. 661; Motzner v. 
Bogan, 131 P. 11938, 89 Kan. 496. 


Mich.—Nelson v. Breitenwischer, 
160 N.W. 626, 194 Mich. 30. 


Utah.—Stillman v. Lynch, 192 P, 
272, 56 Utah 540, 12 A.L.R. 552. 


[a] Payment partly by crops.— 
Contracts for the purchase of land, 
whereby the seller conveyed an inter- 
est and the’ buyer obtained an equita- 
ble title and bound himself to pay the 
balance of the price, held taxable, al- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 162-164] 


balances due under such contracts,1 are taxable as 
Where, however, the transaction is in ef- 
fect a mere option as distinguished from a contract 
of sale, there is no debt created which can be taxed 
The fact. that the vendor retains title 
to the land as security will not preclude taxation of 
sums due or to become due the vendor, as credits,* 
except where the statute expressly excludes from 
the definition of credits demands secured by lien on 


credits. 


as a credit.? 


real estate.* 


Solvent credits.® 


though there was a provision for the 
applying of the crop raised on the 
land toward payment of the price. 
Harris v. Board of Com’rs of Edwards 
County, 132 P. 206, 89 Kan. 661. 


ear money at interest see infra § 


1. Ark.—Ouachita County v. 
Rumph, 43 Ark. 525. 
Conn.—Hamersley v. Franey, 39 


Conn. 176. 


Ill.—People v. Worthington, 21 Ill. 


171, 74 Am.D. 86. 


Iowa.—Cross vy. Snakenberg, 102 N. 
W. 508, 126 Iowa 636; Clark v. Horn, 
98 N.W. 148, 122 Iowa 375; Perrine v. 
Jacobs, 19 N.W. 861, 64 Iowa 79. 


Mich.—Marquette v. Michigan Iron, 
etc., Co., 92 N.W. 934, 132 Mich. 130. 


Minn.—-State v. Rand, 40 N.W. 835, 
39 Minn. 502. 


Miss.—Adams v. Clarke, 31 So. 216, 
80 Miss. 134. 


Ohio.—Rheinboldt v. Raine, 39 N.E. 
145, 52 OhioSt. 160. 

[a] Under statute taxing “all 
credits of every kind belonging to in- 
habitants of the state,” balances due 
a resident vendor under contracts for 
the purchase of real property may be 
taxed. Marquette v. Michigan Iron, 
etc., Co., 92 N.W. 934, 132 Mich. 130. 


“[b] Stipulation in contract that 
agreement shall be void if vendee 
wmakes default does not render the in- 
debtedness created thereby  unen- 
forceable in the event of such default, 
and the contract is taxable. Clark v. 
Horn, 98 N.W. 148, 122 Iowa 375. 


2. Lunde v. Town of Slater, 171 
N.W. 5, 185 Iowa 605; Bissell v. Board 
of Review of Town of Dunlap, 138 N. 
W. 830, 158 Iowa 38; In re Shields, 
111 N.W. 963, 134 Iowa 559, 10 L.R.A. 
N.S. 1061; Schoonover v. Petcina, 100 
N.W. 490, 126 Iowa 261; Boger v. 
Rohrer, 143 P. 428, 93 Kan. 69; Read 
v. Lewis and Clark County, 178 P. 177, 
55 Mont. 412; Stillman v. Lynch, 192 
P. 272, 56 Utah 540, 12 A.L.R. 552. 


[a] Contract held mere option.—A 
contract between plaintiff and his 
son-in-law providing, among other 
things, that the latver suouid have 
possession and use of the premises 
and the entire term of the contract 
in which to make his election to exer- 
cise right of purchase was an “op- 
tion” contract, and not properly as- 
sessable as ‘‘moneys and credits,” and 
the fact that the son-in-law paid five 
hundred dollars in addition to what 
he was required to pay before exer- 
cising the option would not constitute 
an election to take the land so as to 
make the contract assessable. Lunde 
v. Town of Slater, 171 N.W. 5, 185 
Iowa 605. 


[b] Contracts construed as not 
mere options.—(1) A contract rests 
‘n the intention of the parties, and, 
where it appears that the owner of 
land contracts to convey it to another 
at a stipulated price, the legal title 
remaining in the vendor as security 
for the debt, the owner cannot escape 


A debt due the vendor of land 
is taxable to the vendor as a solvent credit where 
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the vendee has paid the taxes on the land for the 
year for which the debt is sought to be taxed,® and 
notes given as deferred payment for timber may 
be taxable as solvent credits.? 


[§ 163] (4) Evidences of Debt.® 
ing a tax upon evidences of indebtedness have been 
construed as taxing car trust securities, certifi- 
cates of deposit,!° and deposit receipts.1! , 


[§ 164] (5) Mortgages. 


Statutes impos- 


A debt secured by a 


mortgage is personal property subject to taxation, 


taxation on the contract of convey- 
ance by clothing it in terms of the 
lease with option on the part of the 
lessee to purchase. Johnson v. Wood- 
burn, 215 P. 275,113 Kan. 505. [reh 
den 216 P. 827, 114 Kan. 66]. (2) Other 
cases. Rampton v. Dobson, 136 N.W. 
682, 156 lowa 315, 3 A.L.R. 569; Gold- 
SEARS Munsinger, 139 P. 379,* 91 Kan. 


3. Griffin v. La Salle County, 56 N. 
E. 397, 184 Ill. 275; Marquette v. 
Michigan Iron, etc., Co., 92 N.W. 934, 
132 Mich. 130; Rheinboldt v. Raine, 
39 N.E. 145, 52 OhioSt. 160. 


[a] Illustration.—A sum due the 
vendor of real estate from the vendee 
as purchase money, to pay which the 
vendee has given an absolute obliga- 
tion, is a credit, and taxable as such, 
notwithstanding the vendor has re- 
tained the legal title of the land sold 


‘as his security. Rheinboldt v. Raine, 


39 N.E. 145, 147, 52 -OhioSt. 160 
(where the court said: “It is con- 
tended that the transaction between 
Rheinboldt and the Kauffmans was a 
conditional sale, inasmuch as the ven- 
dor retained the title to the real es- 
tate covered by the contract, and stip- 
ulated to convey only on payment of 
the purchase money, and therefore 
the sum remaining due as purchase 
money cannot be taxed. We are un- 
able to assent to this view. Had the 
property sold all been personalty, 
probably this claim would not be 
made, for the reason that the sale as 
to that was admittedly absolute. But 
can it make any difference that the 
contract embraces real estate, and 
that the title, so far as Rheinboldt 
held it, continued in him? By what- 
ever name the transaction is describ= 
ed, the fact remains that the obliga- 
tion of the Kauffmans to pay the pur- 
chase money was absolute. It was a 
chose in action having value, a legal 
claim and demand enforceable by 
Rheinboldt by action at law irrespec- 
tive of his lien as vendor, the reten- 
tion of the legal title being only as 
security. The installments, as they 
became due, were rights in action 
which Rheinboldt might sell, and pay- 
ment of which the purchaser might 
enforce by suit. The several amounts 
were, therefore, within the meaning 
of our tax laws, credits which, by the 
constitution, are required to be tax- 
ed’). 

Brown v. Thomas, 15 P. 211, 37 
. 282. 


Generally see supra § 161. 


Adams-v. Clarke, 31 So. 216, 80 
. 134. : 


7, Alston v. Warren County, 
S.E. 680, 197 N.C. 470. 


[a] Although right to timber was 
retained to secure notes, notes given 
as deferred payments for the timber 
were taxable as solvent credits. Al- 
ston v. Warren County, 149 S.E. 680, 
197 N.C. 470. 


8. Mortgages and participation 
certificates see infra § 164. 

9. Commonwealth vy. Philadelphia 
Rapid Transit Co., 134 A. 455, 287 Pa. 
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and is to be assessed and taxed to the owner at his 
domicile,*® unless by statute it is taxable as an . 


190. 


10. State ex rel. American Cent. 
Ins. Co. v. Gehner, 9 S.W.(2d) 621, 
320 Mo. 901, 59 A.L.R. 1041. 


: [a] Bank certificate of deposit is 
“evidence of debt’ within the mean- 
ing of the statute, and subject to tax- 
ation (Rev. [1919] § 12755). State ex 
rel. American Cent. Ins. Co. v. Geh- 
ner, 9 S.W.(2d) 621, 320 Mo. 901, 59 
A.L.R. 1041. 


11. Commonwealth v. People’s 
Natural Gas Co., 151 A. 686, 301 Pa. 
120. But see City of Baltimore v. 
Machen, 104 A. 175, 132 Md. 618 
(holding a deposit with a trust com- 
pany, evidenced by a written receipt 
for the amount, signed by the treas- 
urer, if an indebtedness, as distin- 
guished from money, is not taxable 
under Code Pub. Civ. L. art 81 § 214, 
not being a “certificate of indebted- 
ness or an evidence of debt’). 


__ la]. Customers’ receipts for depos- 
its with a gas company as security, 
on which interest is paid, create the 
relation of debtor and creditor, and 
are taxable under statute as evidenc- 
es of indebtedness. Commonwealth 
v. People’s Natural Gas Co., 151 A. 
686, 301 Pa. 120. 


12. Debts secured by mortgage due 
oe nonresident debtors see infra § 
_ Property subject to mortgage see 
infra § 185. 

13. U.S.—Sanford v. Savings, etce., 
Soc., 80 F. 54 [aff 97 F. 696, 38 C.C.A. 
365]; Dundee Mortg., ete., Co. v. 
Multnomah County School-Dist. No. 
1, r9 BY: 3593 


Ala.—Alabama Gold L. Ins. Co. v. 
Lott, 54 Ala. 499. 


Ill.— People v. Worthington, 21 Ill. 
171, 74 Am.D. 86. 


Iowa.—Meyer v. Dubuque County, 
49 Iowa 198. 


Md.—City of Baltimore v. Harper, 
129 A. 641, 148 Md. 234; Allen v. Cam- 
den Nat. State Bank, 48 A. 78, 92 Md. 
509, 84 Am.S.R. 517, 52 L.R.A. 760. 


Mich.—Latham v. Detroit Bd. of 
Assessors, 52 N.W. 15, 91 Mich. 509; 
Detroit v. Detroit Bd. of Assessors, 
51 N.W220087,. 91. Mich. 78, 16 TRA: 
59; Taggart v. Sanilac County, 38 N. 
W. 639, 71 Mich. 16. 


Or.—Dekum v. Multnomah Coun- 
ty, 63 P. 496, 38 Or. 253; Mumford v. 
eo tae 4-P., 585, 11 Or. 67; 50 Am!R, 

Pa.—Perry County v. Troutman, 22 
A. 705, 144 Pa. 361; Commonwealth 
v. Dupont Land Co., 43 Pa.Co. 684. 
See Berks County v. Smith, 2 Woodw. 
302 (construing statute of 1868 as ex- 
empting mortgages from tax for 
county purposes). 

Utah.—Judge v. Spencer, 48 P, 1097, 
15 Utah 242. 

Wis.—Kingsley v. Merrill, 99 N.W. 
1044, 122 Wis. 185, 67.L.R.A. 200, 2 
Ann.Cas. 748; State v. Gaylord, 41 
N.W. 521, 73 Wis. 316. 


[a] Debt and not mortgage taxed. 
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interest in real property,!* or exempted from gen- 
eral taxation by reason of the payment of some oth- 
It is immaterial what form the 
transaction may assume, and an absolute deed of 
land or any other form of conveyance which was 
actually intended by the parties as security for a 
Neither is it ma- 
terial that the amount of the mortgage debt is 
greater than the value of the premises;** nor, on 
the other hand, that the. mortgagor is insolvent and 
payment depends on the sale of the land.1* Where, 
however, the transaction does not in substance cre- 


er form of tax.t® 


loan is taxable as a mortgage.'® 


—(1) It is not the mortgage but the 
debt which is taxed. A mortgage by 
itself is not property or a thing of 
value, it is a mere incident to the 
debt which it secures; hence, al- 
though it is common to speak of tax- 
ation.as being laid on mortgages, it is 
not the mortgage but the debt which 
is really taxed. People v. Wharten- 
by; 38 Cal. 461; People v. Eastman, 
25 Cal. 601; Falkner v. Hunt, 16 Cal. 
167. (2) While a mortgage is a trans- 
fer of title until redemption, it is ac- 
tually but a security for a debt or an 
interest in land for the purpose of se- 


eurity, and it is the debt evidenced. 


by it, the chose in action, which by 
reason of its intangible nature is 
drawn into the domicile of the obli- 
gee or owner for taxation. Com. v. 
Pennsylvania Coal Co., 9 Pa.Dist. 486. 
See State v. Harl, 1 Nev. 394 (where 
it was said that a tax on “money at 
interest secured by mortgage” is not 
a tax on the coin or notes in which the 
mortgage debt may be paid or in 
which it was made; nor is it a tax 
on the land covered by the mortgage; 
neither is it a tax on the pieces of pa- 
per on which the note and mortgage 
‘are inscribed; but it is a tax on a 
chose in action, that is, on the right 
of the creditor to receive or collect a 
certain sum of money). 


[b] Assignment after assessment. 
—Under a statute requiring mortga- 
ges to be assessed to their owner on 
the first Monday of March, the as- 
signment of the mortgage after that 
day does not relieve the person to 
whom it was assessed from liability 
for the tax. San Gabriel Valley Land, 
ete, Co.°v.. Witmer Bros, Co: 29) 'P. 
500, 31 P. 588, 96 Cal. 623, 18 L.R.A. 
465, 470. : 


[ec] In New Jersey (1) it has been 
held that a mortgagee is taxable for 
the amount of the mortgage debt in 
case a deduction has been claimed and 
allowed to the mortgagor on account 
thereof. State v. Gano, (Sup.) 37 A. 
434. (2) “When a mortgage was as- 
signed by the owner thereof to an- 
other, who held certain notes of the 
assignor, as collateral security for the 
payment of the notes, the mortgage 
was taxable.as the personal property 
of the assignor, so long as the notes 
remained unpaid, and the mortgage 
continued to be held as security for 
their payment.” lLippincott’s Admr. 
v. Howell Tp., 49 A. 675, 66 N.J.Law 
508. 


14. Board of Com’rs of Washing- 
ton County v. Murray, 208 P. 472, 71 
Colo. 522; Commerce-Guardian Trust 
& Savings Bank v. State, 200 N.wW. 
267, 228 Mich. 316 [cert den 45 S.Ct. 
636, 268 U.S. 700, 69 L.Ed. 1164]; 
ae v. Hinkel, 119 N.W. 815, 139 Wis. 


{a] Legislature has power to clas- 
sify. mortgages as real estate for the 
purpose of taxation. Board of Com’rs 
of Washington County v. Murray, 208 
P. 472, 71i’Colo. 522. 


{b] Statute providing that “when- 
ever taxable real estate shall be sub- 
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held taxable.?? 


ject to mortgage” such mortgage and 
the indebtedness secured thereby 
shall be deemed an interest in real 
estate and taxed as such interest and 
not otherwise, applies where the 
value of the mortgaged real estate in 
the state exceeds the debt, although 
the mortgage_also covers lands out- 
side of the state or the debt is further 
protected by other security. State 
v.: Hinkel," 119. N-W. 815, 139, -Wis. 
41. 


[c] In Massachusetts loans on 
mortgages on real estate are taxable 
as real estate unless (1) the real es- 
tate is exempt from taxation, in 
which case the loan is taxable as per- 
sonal property (Sweetser v. Manning, 
86 N.E. 897, 200 Mass. 378), or (2) 
the mortgage is secured by land situ- 
ated outside the state, in which case 
the mortgage debt may be taxable as 
personalty (Brooks v. West Spring- 
field, 79 N.E. 337, 193 Mass. 190). 


[dj] In Nebraska.—(1) Under the 
Mortgage Tax Law, a mortgage on 
real estate when recorded becomes in- 
terest in real estate for purposes of 
assessment and _ taxation. Grand 
Lodge, Degree of. Honor, A. O. U. W. 
of Nebraska v. Sarpy County, 157 N. 
W. 344, 99 Neb. 647. (2) The Mort- 
gage Tax Law permits separate tax- 
ation of mortgage interest apart from 
equity of redemption. Grand Lodge, 
Degree of Honor, A. O. U. W. of Ne- 
braska v. Sarpy County, supra. (3) 
As the Mortgage Tax Law has made 
mortgages interest in realty to be 
separately assessed and taxed, when 
a mortgage has been recorded it is 
immaterial whether money secured is 
from the mortuary fund or general 
fund of the beneficiary /association. 
Grand Lodge, Degree of Honor, A. O, 
U. W. of Nebraska v. Sarpy County, 
supra. 


15. Barnes v. Moragne, 41 So. 947, 
145 Ala. 313; Drummond v. Smith, 
LLT8eNY-S.-7 18% 


[a] In Puerto Rico, under Hollan- 


| der Act, noninterest bearing mortgage 


is not exempt from taxation. Rullan 


v. Vazquez, 32 PortoRico 376. 
Mortgage recording taxes see infra 
XIX. 


Privilege and excise taxes see infra 
§§ 226-229. 


16. State v. First Nat. Bank, 704 
N.W. 874, 164 Minn. 235; Thomas vy. 
Holmes County, 7 So. 552, 67 Miss. 
754; Patrick v. Littell, 36 OhioSt. 79, 
38 Am.R. 552. 


[a]. Term “mortgage,” as used in 
Gen. St. (1913) §§ 2301-2309, imposing 
a tax of fifteen cents on each one hun- 
dred dollars of debt secured by real 
estate mortgage, includes executory 
contracts for sale of\ land under 
which the purchaser takes possession 
and every instrument. evidencing a 
lien of any kind on land as security 
for the debt. State v. First Nat. 
Bank, 204 N.W. 874, 164 Minn. 235. 


17. Appleby v. East Brunswick 
Tp., 44 N.J.Law 153. 


[S§ 164-165 


ate a mortgage debt, it cannot be taxed as such,*® 
and a mortgage which has been actually satisfied or 
canceled and discharged of record is no longer tax- 
able,?° nor is it taxable after it has merged in the 
fee by the mortgagee’s purchase of the land.*+ 


Mortgage upon lands exempt from tax has been 


Under statutes taxing evidences of indebtedness, ?? 
both mortgages?* and mortgage participation cer- 
tificates2® have been held taxable. 


[§ 165] (6) Debts Due from Nonresidents.*® 


18. State v. Jones, 24 Minn. 251. 


19. Muirhead v., McCullough, 207 
N.W. 886, 234 Mich. 52; Kraay v. Gib- 
son, 2 OhioN.P.N.S. 587; Beck’s Ap- 
peal, 13 Pa.Dist. 775. 


[a] Conditional agreement to as- 
sign.— A statute imposing a tax on 
indebtedness secured by a lien on 
realty does not apply to a conditional 
agreement to assign a land contract 
in futuro and creating no lien (Comp. 
L. [1915] § 4268). Muirhead v. Mc- 
Cullough, 207 N.W. 886, 234 Mich. 52. 


[b] Conditional sale, which is ac- 
tually such and not a disguised mort- 
gage, may not be taxed as a mort- 
ABC. A teey, v. Gibson, 2 OhioN.P. 


[ec] Mortgage securing one against 
possible future loss, and creating no 
present indebtedness, is not taxable 
under a statute taxing ‘all mortga- 
ges” and indicating by context that 
the only obligations taxable there- 
under are those representing an in- 
debtedness. Beck’s Appeal, 13, Pa, 
Este Tod 

20. McCoppin v. McCartney, 60 
Cal. 367; Earles v. Ramsey, 38 <A. 
812, 61 N.J.Law 194; Ross v. Port- 
land, 70 P.v373,, 42° Or. 134; 


21. Frick v. Overholt, 3 Pa.Co. 538. 

22. State v. Lantz, 22 A. 49, 53 N.J. 
Law 578. 

23. See supra § 163. 

24 Commonwealth v. Megargee 


Bros., 118 .A. 541, 275. Pa. 12. Com- 
pare Donaldson’s Appeal, 30 Pa.Dist. 
786 (to the effect that a mortgage is 
taxable for county purposes as a dis- 
tinct kind of personal property, and 
is not taxable as a certificate of in- 
debtedness for state purposes). 


{a] MIllustrationWhere a_ do- 
mestic corporation was the owner of 
property subject to mortgages to lo- 
cal mortgagees to whom it paid in- 
terest, it must pay a state tax on 
these mortgages under Act June 17, 
1913 § 17 @. L. 507), as amended by 
Act July 15, 1919 § 1 (P. L. 955; Pa. 
St, [1920] § 20420), providing that a 
private corporation shall pay a state 
tax on all of its scrip, bonds, certifi- 
cates, and evidences of indebtedness 


assumed, or on which interest is paid, . 


as these mortgages were evidences of 
indebtedness; and the mortgagees do 
not have to pay a county tax under 
Act June 17, 1913 § 1, providing that 
loans issued by domestic corporation 
are not taxable for county purposes 
if taxable for state purposes under § 
aT) Commonwealth v. Megargee 
Bros., 118.A. 541, 275 Pa. 12. 


25. Ray v. Englar, 129 A. 645, 148 
Ma. 246; City of Baltimore yv. Harper, 
129 A. 641, 148 Md. 234. 


26. General rules as to: 


eta of taxation see infra §§ 619— 
(a. 


Situs see infra §§ 206-225. 


Property of nonresidents see inf 
§§ 200-205. ters 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 165-169] 


Under its taxing power2? a davats has power to tax 
persons residing therein on debts due from nonresi- 
dents,?® although such debts are secured by mort- 
gages on real estate outside of the state.2° Courts 
construing statutes providing in general terms for 
taxation of property or debts within the state or 
taxing district have generally construed such stat- 
utes as making debts due residents from nonresi- 
dents subject to tax,°° although there is authority 
to the contrary.*4 


[§ 166] q. Animals. jy Bie re animals’? are 
property subject to taxation,?? and have been held 
taxable under statutes providing generally for tax- 
ation of all property.** Where, however, the stat- 
ute taxes a particular kind of domestic animal, 
an animal beyond the definition of that specified 
is not taxable under such statute,?> and where the 
owner has lost possession of an animal, it has been 
held nontaxable to him.?¢ 

Wild animals*’ reduced to captivity are personal 
property susceptible of taxation,®® but will not be 
taxed unless falling within the scope of the stat- 
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ute relied on as imposing a tax thereon.?® 


[§ 167] r. Good Will.4° In the absence of ex- 
press statutory authority, good will*! is not inde- 
pendently taxable,42 and it has been held not so 
taxable under statutes providing broadly for tax- 
ation of all property,*? nor under statutes provid- 
ing generally for taxation of “intangible property”*# 
or “other personal property.”*°> Good will may, 
however, properly be considered as an element of 
value in connection with assessment of tangible‘® 
or intangible*? property to which it appertains. 


[§ 168] s. Money*+*—(1i) In General. Money? 
is not only the standard of value, but is also taxa- 
ble personal property of the owner,®°® provided he 
has it in his possession at the time of the assessment 
or it is held for him by a person from whom he is 
entitled to receive it on demand.* 


[§ 169] (2) Money in Bank. There is authority 
holding that money in the bank is not taxable to the 
depositor,°? in the absence of express statutory 
provision to the contrary,°* and statutes taxing the 


27. See supra § 7 et seq. 


28. Kirtland v. Hotchkiss, 42 Conn. 
426, 19 Am.R. 546 [aff 100 U.S. 491, 25 
L.Ed. 558]; Thomas v. Mason Coun- 
ty Ct., 4 Bush (Ky.) 135; Horne v. 
Green, 52 Miss. 452; Conner v. Wil- 
son, 6 OhioDec. (Reprint) 941, 9 Am. 
L.Ree. 1. 

[a] Situs of debt for purposes of 
taxation is at the residence of the 
ereditor, and the state where such 
creditor resides has power to tax it. 
Kirtland v. Hotchkiss, 100 U.S. 491, 
25 L.Ed. 558. 

29. Kirtland v. Hotchkiss, 42 Conn. 
426, 19 Am.R. 546 [aff 100 U.S. 491, 
25 L.Ed. 558]; Johnson County v. 
Hewitt, 93 P. 181, 76 Kan. 816, 14 L. 
R.A.N.S. 493. 

Mortgage debts generally see supra 
§ 164. g 

30. Conn.—Kirtland y. Hotchkiss, 
42 Conn. 426, 19 Am.R. 546 [aff 100 
US. 491,° 25 L.Ha. 558}. 

Ill.—Secripps v. Fulton County Bd. 
of Review, 55 N.E. 700, 183 Ill. 278. 

Iowa.—Hunter v. Page County, 33 
Iowa 376, 11 Am.R. 132. 

Kan.—Johnson County v. Hewitt, 93 
P. 181, 76 Kan. 816, 14 L.R.A.N.S. 493 
[disappr and dist Fisher v. Rush 
County, 19 Kan. 414]. 

Ky.—Thomas v. Mason County Ct., 
4 Bush 135. 

Miss.—Horne v. Green, 52 Miss. 452. 

IN. J.—Staite -v.. Dancy; 165A°160,° 51 
N.J.Law 140, 2 L.R.A. 350 [aff 20 A. 
319, 52 N.J.Law 222]. 

Ohio.—Conner v. Wilson, 6 OhioDec. 
(Reprint) 941, 9 Am.L.Rece, 1. 

S.c.—State vy. Charleston, 35 S.C.L. 
217; Hayne v. Deliesseline, 14 S.C.L. 
374. 

Vt.—Bullock v. Guilford, 9 A. 360, 
59 Vt. 516. 


Wis.—State v. Gaylord, 41 N.W. 
521, 73 Wis.. 316. 
: SI... People’ v. Gardner, 51 Barb. 
(N.Y.) 352; Vaughan v. Murfreesbor- 


ough, 2 S.E. 676, 96 N.C. 317, 60 Am. 
R. 413. 

32: Defined see Animals § 3. 

33. Thurston v. Carter, 92 A. 295, 
112 Me. 361, L.R.A.1915C 359, Ann, 
Cas.1917A 389. 


[a] Asses.—Thurston v. Carter, 
92 A, 295, 112 Me. 361, L.R.A.1915C 


359, Ann.Cas.1917A 389. 


[b] Cats—While cats are not 
enumerated by name as subjects of 
taxation in the statutes, the general 
language of the statutes is sufficient 
to include them, even though the 
owner has but a qualified property. 
Thurston y. Carter, 92 A. 295, 112 Me. 
361, L.R.A.1915C 359, Ann.Cas.1917A 
389. \ 

[c] Hens, geese, ducks, and tur- 
keys.—Thurston v. Carter, 92 A. 295, 
112 Me. 361, U.R.A.1915C 359, Ann.Cas. 
1917A 389. 


34. Milligan yv. Jefferson County, 2 
Mont. 543: 


[a] Sucking calves.—Milligan Vv. | 
Jefferson County, 2 Mont. 543. 
35.. “Hx ps: McCoy, 101. P.. 419,10 


Cal.App. 116. 


fa] Unweaned lamb not taxable as 
“sheep.”—Ex p. McCoy, 101 P. 419, 
10 Cal.AppY 116. 


36. Duval v. Harvey, 
148 Ta. 739: 


[a] Dog.—An assessment of a dog 
to a man, who had previously lost 
possession of the dog, was null for 
want of authority in the assessor to 
make it, as an assessor is authorized 
to assess to a man only the things 
that the man has. Duval v. Harvey, 
87. So. 780, 148 La. 739. 


87. Defined see Animals § 5. 


88. White Mountain Fur Co. v. 
Town of Whitefield, 91 A. 870, 77 N.H. 
340. 


[a] 


87 So. 730, 


Foxes.—White Mountain Fur 


‘Co. v. Town of Whitefield, 91 A. 870, 


RINE: 340. 

39. White Mountain Fur Co. vy. 
Town of Whitefield, supra. 

40. As subject to: 

Corporate tax see infra § 238 note 18 

[a]. 

Inheritance tax see infra XXTI. 

41. Defined see Good Will § 1 et 
seq. . 

42.' Peo. v. Dederick, 55 N.E. 927, 
161 N.Y. 195; Utah-Idaho Sugar Co. v. 
Salt Lake County, 210 P. 106, 60 Utah 
491,27 A.L.R, 874. 

43. Hart v. Smith, 64 N.E. 661, 159 
Ind. 182, 95 Am.S.R. 280, 58 L.R.A. 
949, 

[a] Good will of newspaper con- 
ducted cask individual or partnership is 


not, aS such, property subject to tax- 
ation within the application of the 
statute broadly taxing all property 
and defining: personal property with- 
out specific mention of good will. 
Hart v. Smith, 64 N.E. 661, 159 Ind. 
182, 95 Am.S.R. 280, 58 L.R.A. 949. 


44. Utah-Idaho Sugar Co. v. Salt 
Lake County, 210 P. 106, 60 Utah 491, 
27 A.LAR. 874. 

45. Utah-Idaho Sugar Co. vy. Salt 
Lake County, supra. 

46. Utah-Idaho Sugar Co. v, Salt 
Lake County, supra. 


47. People v. Roberts, a N.E. 685, 
159 NvY. 70,45 L.R.A. 126 


48. Moneyed capital see supra § 
154 note 32 [c]. ; 


49. “Money” 40 C.J. p 1489. 


50. U.S.—People v. New York Tax 
Comrs., 104 U.S. 466, 26 L.Ed. 632. 


ey seca oe John y. Mobile, 21 Ala. 


pealay Tube County v. Adams, 7 Cal. 
Ind.—Beard v. People’s. Savings 
Bank, 101 N.E. 325, 53 Ind.App. 185. 
La.—Parker v. Strauss, 22 So. 329, 
49 La.Ann. 1173. 
Neb.—Critchfield’ v. Nance County, 
110 N.W. 538, 77 Neb. 807 


Utah.—State v. hone 50 'P. 615; 
16 Utah 86. 


51. People ov. New, York Tax 
Comrs., 104 U.S. 466, 26 L.Ed. 632; 
Arnold. v. Middletown, 41. Conn. 206; 


Com. vy. Clarkson, 1 Rawle (Pa.) 291. 


[a]. Employment in purchase of 
goods for exportation does not take 
such money without the rule. People 
v. New York Tax Comrs., 104 U.S. 
466, 26 L.Ed. 632. 


52. Re Taxes Waialua Agricultur- 
al Co., Ltd., 30 Hawaii 755; City of 
Baltimore v. Machen, 104 A. 175, 132 
Ma. 618. 


{a] Under statutes taxing money . 
on hand, it has been held that money 
on deposit in a bank is not taxable to 
the depositor. Re Taxes Waialua 
Agricultural Co., Ltd., 30 Hawaii 755. 


53. See case infra this note. 


[a] In Maryland, if a deposit with 
a trust company is money, it is not 
taxable under Code Pub. Civ. L. art 81 
§ 2, unless it be the proceeds of the 
sale of stock, bonds, or other property 
disposed of to evade and escape tax- 
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bank>* on such money sometimes expressly provide 
for exemption of the depositor.°> Other authori- 
ties take the view that money in a bank is taxable to 
the depositor,®* as tangible®? or intangible®* prop- 
erty, and that it is taxable to the depositor under 
laws providing generally for the taxation of all 
property.°? 


Specific provisions. Money in the bank has 
been held taxable to the depositor under statutes 
providing for taxation of money and defining mon- 
ey as including every deposit which any owner or 
holder in trust is entitled to withdraw on demand ;°° 
and under statutes taxing money, and providing 
for assessment of money on hand, including deposits 
in any bank or savings institution.®4 Under statutes 
taxing money whether in possession or deposited in 
a bank, money on general deposit in a bank may be 
taxed to the depositor.®? 


Private or individual banker has been held not 


TAXATION 


[§§ 169-171 


‘ [§ 170] (8) Money at Interest. Statutes sub- 
jecting to taxation “money on hand or at interest 
more than the owner pays interest for, including 
money . . . loaned on any mortgage, pledge, 
obligation, note, or other security, whether on in- 
terest or interest be paid or received in advance,” 
make money at interest a distinct class of taxable 
property,°* and money loaned at interest on an 
oral promise is taxable under such statutes.°° 


Contracts for sale of land. Money due a ven- 
dor,*® or a vendee,** under contracts for the sale 
of land has been held not taxable as money at in- 
terest where the relation of the parties with respect 
to the sums upon which “interest” was allowed was 
not strictly that of debtor and creditor. 


[§ 171] t. Motor Vehicles.°* Statutes taxing mo- 
tor vehicles using the highways have been construed 
as imposing a personal property tax upon them,°®® 


taxable on deposits of his customers.®* 


ation. City of Baltimore y. Machen, 
104 A. 175, 1382 Md. 618. 


54. See infra § 269. 
55. See statutory provisions. 


56. Iowa.—Branch v. Marengo, 43 
Iowa 600. 


Ky.—Com. v. Wathen, 104 S.W. 364, 


126 Ky. 573; 3 Ky.L. 980; Owensboro 
Deposit Bank v. Daviess, 39 S.W. 1080, 
102 Ky. 174, 19 Ky.L. 248, 44 L.R.A. 
825 [aff 19 S.Ct. 530, 571, 173 U.S. 636, 
43 L.Ed. 840]. 


La.—Parker v. 
49 La.Ann. 1173. 


Neb.—Critchfield v. Nance County, 
110 N.W. 538, 77 Neb. 807. 


Ohio.—Patton v. Commercial Bank, 
10 OhioS.&C.P. 321, 7 OhioN.P. 401; 
Union Central L. Ins. Co. v. Hynicka, 
5 OhioN.P.N.S. 255. 


Pa.—In re Postal Savings Deposits, 
22 Pa-Dist. 90, 41 Pa.Co. 74. 


R.I.—Providence Sav. Inst. v. Gard- 
iner, 4 R.I. 484. 


Tex.—Campbell v. Riviere, (Civ. 
App.) 22 S.W. 998; Campbell v. Wig- 
gins, 20 S.W. 7380, 2 Tex.Civ.App. 1 
[aff 21 S.W. 599, 85 Tex. 424, and 22 
S.W. 993]. 


[a] Depositor indebted to bank.— 
While a bank may credit a custom- 
er’s deposit on his overdue pnaver held 
by the bank, the money belongs to 
the customer, and is subject to his 
ehecks until the bank exercises this 
right; and, until this is actually done, 
the money is taxable in the depositor’s 
hands as if he owed nothing to the 
bank. Com. v. Wathen, 104 S.W. 364, 
126 Ky. 573, 31 Ky.L. 980. 


[b] Money deposited in bank by re- 
ceiver is money on hand and not a 
debt against the bank, and is subject 


Strauss, 22 So. 329, 


to taxation. Campbell v. Riviere, 
(Tex.Civ.App.) 22 S.W. 998. 
57. Beard v. People’s Savings 


Bank, 101 N.E. 325, 53 Ind.App. 185. 


[a] Regarded as chattel. Money 
on deposit in a savings bank is re- 
garded for taxation as the chattel of 
the depositor, and not as a credit due 
him, and hence is taxable to the de- 
positor; such legislative intention ap- 
pearing from Burns St. Annot. (1908) 
§ 10202, prescribing a form of sched- 
ule for personal property for purpos- 
es of taxation, and itemized, “‘Money 
on hand or on deposit,’ and ‘‘Personal 
property—credits,’’ etc. Beard  v. 
People’s Savings Bank, 101 N.E. 325, 
53 Ind.App. 185. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


58. Cleveland & Western Coal Co. 
v.-O’Brien, 8 OhioApp. 247 [aff 120 N. 
E. 214, 98 OhioSt. 14]. 

Taxation of deposits as credits see 
supra § 160. 


59. Com. v. Wathen, 104 S.W. 364, 
126 Ky. 573, 31 Ky.L. 980. 


[a] Depositor indebted to bank.— 
While a bank may credit a customer’s 
deposit on his overdue paper held by 
the, bank, the money belongs to the 
customer, and is subject to his checks 
until the bank exercises this right; 
and, until this is actually done, the 
money is taxable in the depositor’s 
hands as if he owed nothing to the 
bank. Com. v. Wathen, 104 S.W. 364, 
126° Ky. 573,82) Ky. Li. 980% 

60. Campbell v. Riviere, (Tex.Civ. 
App.) 22 S.W. 993; Campbell v. Wig- 
gins, 20 S.W. 730, 2 Tex.Civ.App. 1. 


61. Gray .v. Street Com’rs of Bos- 
poealee Mass. 414; In re Perry, 16 N. 
Ht. 44, 


[a]. Money in checking account.— 
Gray v. Street Com’rs of Boston, 138 
Mass. 414. 


62. Critchfield v. Nance County, 
110 N.W. 538, 77 Neb. 807. 


[a] General or special deposits.— 
A statute requiring every person to 
list all his moneys for taxation, and 
providing that the word ‘money’ 
Shall include “money deposited in 
bank,” is not restricted to special de- 
posits but includes general deposits. 
Critchfield v. Nance County, 110 N.W. 
538, 77 Neb. 807. 


63.. Branch v. 
600. 


[a] Tllustration.—Where the stat- 
ute provided for taxation of the mon- 
eys and credits of private bankers, 
including the average value of the 
moneys in the possession or under the 
control of such person, the deposits 
of his customers were not taxable to 
the banker because the statute refer- 
red only to moneys in his possession 
or control as owner thereof, and not 
moneys of which he was merely cus- 
todian. Branch vy, Marengo, 43 Towa 
600. 

64. Glidden v. Newport, 66 A. i117, 
TLS) 04 IN, 2 0 fe 


‘65. Glidden v. Newport, supra. 


66. Tessier _v. City of Nashua, 78 
A. 495, 75 N.H. 611. See also supra 
§ 162. 

[a] Purchase-money bond.—The 
vendor in a bond conditioned to con- 


Marengo, 43 Iowa 


combined with a privilege tax.7° 


Where the stat- 


vey land to a purchaser on his pay- 
ing a specified sum, part in cash on 
the date of the bond and the balance 
in semiannual installments, with in- 
terest, is not subject to taxation on 
the money due, as money at interest, 
for on the failure of the purchaser 
to make the payments as they mature 
the vendor cannot recover them in an 
action on the bond. Tessier vy. City 
of Nashua, 78 A. 495, 75 N.H. 611. 


67. Williams v. City of Boston, 94 
N.E. 808, 208 Mass. 497. 


[a] Rule applied.—Where petition- 
ers purchased land by contract pro- 
viding for delivery of deed in escrow, 
to be delivered with possession of the 
property on complete payment of the 
purchase price, to be paid in install- 
ments, the last, at the option of the 
vendor, at one of two certain times, 
and it was also provided that on in- 
stallments paid the purchaser should 
be allowed four and one-fourth per 
cent interest in the final settlement, 
when the purchasers paid install- 
ments, ownership of the money pass- 
ed to the vendors, and consequently 
the arrangement for payment of four 
and one-fourth per cent on it was not 
strictly as interest on money belong- 
ing to them, so that they were not 
taxable thereon as for “money at in- 
terest.” Williams v. City of Boston. 
94 N.E. 808, 208 Mass. 497. 


68. Motor vehicle license fees and 
taxes: 


peeerey see Motor Vehicles §§ 193— 


As excise tax see infra § 227. 


69. Vernor vy. Secretary of State, 
146 N.W. 3388, 340, 179 Mich. 157, Ann. 
Cas.1915D 128; American Ry. Express 
Co. v. Holm, 216 N.W. 542, 173 Minn. 
72; State v. Oligney, 202 N.W. 893, 
162 Minn. 302; State v. Peterson, 198 
N.W. 1011; 159 Minn. 269. 


[a]. Not police regulation but reve- 
nue law.—Vernor vy. Secretary -of 
State, 146 N.W. 338, 179 Mich. 157, 
Ann.Cas.1915D 128. 


70. American Ry. Express Co. v. 
Holm, 216. N.W. 542, (173 Minn, 72; 
American Ry. Express Co. v. Holm, 
211 N.W._ 467, 169 Minn. 323; State 
v. Oligney, 202 N.W. 893, 162 Minn. 
302. But see State v. Peterson, 198 
N.W. 1011, 159 Minn. 269 (to effect 
not a privilege tax). 


_ “The property portion and the priv- 
ilege portion are inseparable. It is 
not possible to say what proportion is 
either.” American Ry. Express Co. 


§§ 171-174] 


ute specifically taxing motor vehicles provides for 
their exemption from other tax, motor vehicles com- 
ing within the purview of such statute are not sub- 
ject to a general ad valorem property tax,7! al- 
though motor vehicles not coming within the pur- 
view of such specific provisions are subject to gen- 
eral tax.7? 


[§ 172] u. Ships.7? Boats and vessels are per- 
sonal property’* and are taxable like all other such 
property within the jurisdiction of the state,7> if 
within the terms of the tax statute invoked,’® there 
being nothing in their floating character and habit- 
ual change of location to exempt them from taxa- 
tion.?? 

[§ 173] v. Stock in Trade*S—(1) In General. To 
be. taxable under statutes taxing stock in trade, 
property must constitute “stock in trade,”7® and it 
must further appear that it is the stock in trade 
of persons falling within the class of those whose 
stock in trade is subjected to tax.3° The tax on 
stock in trade is usually assessed on its average 
value during the fiscal year or ona valuation com- 


Re Holm, 216 N.W. 542, 543, 173 Minn. 77. 


TAXATION 


National Dredging Co. v. State, 
12 So. 720, 99 Ala. 462 [error dism 15 


[61 C.J.] 201 
puted by equalizing the average values for succes- 
sive shorter periods.’ 


New business. Under statutes providing for as- 
sessment of the business and merchandise of any 
“new business” commenced after expiration of the 
regular assessment period, old merchandise sold at 
a new location is not taxable.*? 


Property specifically taxed elsewhere in the stat- 
utes has been held not subject to tax as stock in 
trade,** nor as merchant’s ecapital.84 


[§ 174] (2) What Constitutes. “Stock in trade” 
has been defined as merchandise or goods kept for 
sale or traffic,*® and includes only visible and tangi- 
ble property,*® and only such tangible property as 
is held or acquired primarily for resale.*7 In the 
absence of contrary statute, a tax on “stock in trade” 
does not include goods in process of manufacture.*® 
In accordance with general principles®® as applied 
under the particular facts and statutes involved, the 
term has been held to include as subject to tax: Cat- 


ment for sale at the old store made 
no difference, as such new goods 
would be included in the assessment 


Privilege and excise taxes generally 
See infra §§ 226-229. 


71. Von Hamm-Young Co. y. Long, 
30 Hawaii 260. 


72. State v. Minnesota Tax Com-| 


mission, 227 N.W. 48, 178 Minn. 300. 


[a] New automobiles in dealer’s 
hands on May 1, not sold during the 
year nor used on the highways, are 
not subject to motor vehicle tax, but 
are taxable as personalty (Gen. St.) 
[1923] § 2674(b); Const. art 16 § 3). 
State v. Minnesota Tax Commission, 
227 N.W. 43, 178 Minn. 300. 


73. Situs for purposes of taxation 
see infra § 210. 


74. See Property § 36. 


75. U.S.—State Tonnage Tax Cas- 
es, 12 Wall. 204, 20 L.Ed. 370; The 
North Cape, 18 F.Cas.No. 10,316, 6 
Biss. 505. : 


Ala.—National Dredging Co. v. 
State, 12 So. 720, 99 Ala. 462 [error 
dism 15 S.Ct. 1041, 159 U.S. 261, 40 
L.Ed. 144]. 


Ga.—St. Simons Transit Co. v. City 
of Brunswick, 81 S.E. 199, 141 Ga. 
477. 


La.—Oteri v. Parker, 7 So. 570, 42 
La.Ann. 374; State v. Southern Steam- 
ship Co., 13 La.Ann. 497; Board of 
Selectmen y. Spalding, 8 La.Ann. 87. 


Md.—Gunther v. Baltimore, 55 Md. 
457. 


Mass.—Barker v. Inhabitants of 
Town of Fairhaven, 163 N.E. 901, 265 
Mass. 333; Atlantic Maritime Co. v. 
City of Gloucester, 117 N.E. 924, 228 
Mass. 519; New England, ete., Steam- 
ship Co. v. Com., 81 N.E. 286, 195 
Mass. 385, 11 Ann.Cas. 678. a 


N.J.—Tennant v. State Board of 
Taxes and Assessments, 113 A. 254, 95 
N.J.Law 465. 


N.Y.—People v. New York Tax 
Com’rs, 58 N.Y. 242, 47 How.Pr. 164. 


Can.—Matter of Hatt, 7 Can.L.J. 
03. 


76. Duckwall v. City of New Al- 
bany, 25 Ind. 283. 


[a] Ferryboat not taxable as 
“vehicle.’—Duckwall vy. City of New 
Albany, 25 Ind. 288. 


S.Ct. 1041, 159 U.S. 261, 40 L.Ed. 144]. 
See also cases supra note 75. 


78. License or occupation taxes 
see Commerce §§ 141-156; , Licenses 
§§ 73-88. 


Manufacturing corporations see in- 
fra § 304. 


Place of taxation see infra § 637. 


79. White Mountain Fur Co. v. 
Town of Whitefield, 91 A. 870, 77 N.H. 
340. 

Term defined see infra § 174. 


80... White Mountain Fur Co. v. 
Town of Whitefield, 91 A. 870, 77 N.H. 
340. 


[a] Conceding that property is 
stock in trade, to bring it within the 
purview of the statute it is still nec- 
essary to show that the taxpayer is 
a “merchant, shopkeeper, mechanic or 
tradesman” specified in the act as sub- 
ject to tax on his stock in trade. 
White Mountain Fur Co. v. Town of 
Whitefield, 91 A. 870, 77 N.H. 340. 


Manufacturers see infra § 175. 


Merchants, shopkeepers, and trades- 
men see infra § 176. 


81. Iowa Pipe, etc., Co.’s Appeal, 
70 N.W..115, 101 Iowa 170;. Myers v. 
Baltimore County, 35 A. 144, 83 Md, 
385, 55 Am.S.Ry 349, 34 L.R.A. 309. 


[a] In Kansas.—Merchants and 
manufacturers must pay taxes on the 
average value for the year of all of 
personal property appertaining to 
business, whatever its form, including 
money and credits, being excepted 
from the operation of L. (1925) c 277 
§ 2, providing for taxation of money 
and credits at a specified rate. Da- 
vis-Wellcome Mortg. Co. v. Haynes, 
237 P. 918, 119 Kan. 1 [aff 239 P. 444, 
119 Kan, 285]. 


82. Froug-Smullion Co. v. Pulaski 
County, 147 S.W. 72, 103 Ark. 397. 


[a] Sacrifice sale.-—The sale of 
goods taken from plaintiff's regular 
store and put in another building to 
be sold at a sacrifice was not a “new 
business’? within Kirby Dig. § 6969, 
relating to assessments by the county 
assessor of any new business com- 
menced after the regular time for as- 
sessment expired; and the fact that 
new goods were bought in replace- 


of the average value of merchandise 
on the next assessment date. Froug- 
Smullion Co. v. Pulaski County, 147 
S.W. 72, 103 Ark. 397. E 


83. Woodworth & Co. v. City of 
Concord, 96 A. 296, 78 N.H. 54. 


[a] Illustration.—Under Pub... St. 
(1901) ¢ 55 § 7 subd 6. providing that 
stock in trade of merchants employed 
in their trade or business shall be tax- 
able aS personal property, notes re- 
ceivable, vehicles, and horses are not 
taxable, being specifically taxed under 
ec 55 § 7 subds 5, 7, 8. Woodworth & 
Co. v. City of Concord, 96 A. 296, 78 
IN-AY5 4. 


84. Montgomery County v. Tal- 
lant, 32 S.E. 479, 96 Va. 723 (under a 
provision making a license tax ‘‘in 
lieu of all taxes for state purposes” 
the capital employed by a merchant 
is also exempt from county taxes). 


85. Woodworth & Co. v. City of 
Concord, 96 A. 296, 78 N.H. 54. 


86. New York Biscuit Co. v. Cam- 
bridge, 37 N.E. 438, 439, 161 Mass. 
326; Woodworth & Co. v. City of Con- 
cord, 96 A. 296, 78 N.H. 54. 


“By ‘stock in trade’ is meant the 
visible and tangible property with 
which the trade or business of the 
owner is carried on, and to which it 
relates.”” New York Biscuit Co. v. 
Cambridge, supra. 


87. Woodworth & Co. v. City of 
Concord, 96 A. 296, 78 N.H. 54; White 
Mountain Fur Co. v. Town of White- 
field, 91 A. 870, 77 N.H. 340. 


[a] Generally speaking, property 
bought for resale is stock in trade, 
while property bought for use in the 
business is not stock in trade. White 
Mountain Fur Co. v. Town of White- 
field, 91 A. 870, 77 N.H. 340. 


[b] Trade fixtures are purchased 
and kept for use in the conduct of the 
business, and may not be taxed as 
stock in trade. Woodworth & Co. v. 
City of Concord, 96 A. 296, 78 N.H. 
54. 

88. Woodman v. American Print 
Works, 6 R.I. 470. 


ce See supra text and notes 85- 
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tle,®® ice, logs,®? and sewing machines;°* and to 
exclude from liability for tax as stock in trade: 
Accounts receivable,®* bank deposits,®? debts due,°*® 
and internal revenue stamps.°* 


Under statutes taxing “merchandise,” the word 
“merchandise” has: been broadly construed as equiv- 
alent to tangible property capable of sale,°* and un- 


der such statutes household furniture®® and ships 


have been held taxable as “merchandise.” 


Statutes taxing “goods, wares, and merchandise” 
have been construed as not subjecting to tax debts 
due,” nor money in the bank.? 


Under statutes taxing merchant’s goods, wares, 
and commodities kept for sale, ice* and lumber® 
stored for sale are taxable. 


[§ 175] (3) Of Manufacturers.° Under statutes 
taxing the average value of personal property held 
or acquired for the purpose of adding to the value 
thereof by any process of manufacture with a view 
to making a profit through selling the same, one en- 
gaged in the manufacture and sale of sewer pipe 
and drain tile is subject to tax.7 Under statutes 
taxing “manufactures,” “shoddy” has been held tax- 
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[§§ 174-176 
able.® 
[§ 176] (4) Of Merchants, - Shopkeepers, and 


Tradesmen. Under statutes taxing his stock in 
trade, a “merchant” has been defined as one engaged 
in the business of buying and selling commodities.° 
The term “merchant” has been held to include one 
conducting a slaughterhouse business,*® and to ex- 
clude a breeder of foxes.1? 


Manufacturer is not ordinarily taxable on his 
stock in trade as a “merchant,”’!? although the term 
“merchant” has been held to include a manufacturer 
shipping his products_to a point distant from the 
factory for delivery and sale from such point.*® 


Shopkeeper, under statutes taxing his stock in 
trade, has been defined as a merchant operating on 
a small seale.14 


“Tradesman” has been defined under such stat- 
utes as a skilled workman engaged in business for 
himself.1® = 


Store. A storehouse for ice is not a “store” with- 
in the meaning of statutes taxing stock in trade 


90. Myers v. Baltimore County, 35 
A. 144, 83 Md. 385, 55.Am.S.R. 349, 
34 L.R.A. 309. 


91. Winkley v. Town of Newton, 
36 A. 610, 67 N.H. 80, 84, 35 L.R.A. 
756. 


[a] “Ice stored for the purpose of 
future sale, contingent upon a great 
variety of conditions, is as properly 
called ‘stock in trade’ as harvested 
crops of any kind, blocks of granite, 
or any other commodity severed from 
the land, converted into personal 
property, and held by the dealer un- 
til the demand therefor by his cus- 
tomers may render a remunerative 
sale probable.” Winkley v. Town of 


Newton, 36 A. 610, 612, 67 N.H. 80, 
35 L.R.A. 756. 
92. International Paper Co. v. 


en of Walpole, 74 A. 180, 75 N.H. 


93. Singer Mfg. Co. v. Essex ou 
ty, 1 N.E. 419, 139 Mass. 266. 


. [a] Sewing machines delivered 
under contract in form of lease pro- 
viding for the payment of certain 
monthly rentals until a certain sum 
is paid, with the option of returning 
the machine or purchasing it for the 
sum of one cent, remain the property 
of the sewing machine company and 
are taxable as a part of its “stock in 
trade.” Singer Mfg. Co. v. Essex 
County, 1 N.E. 419, 139 Mass. 266. 


94. Woodworth & Co. v. City of 
Concord, 96 A. 296, 78 N.H. 54. 


[a] Accounts receivable are mere 
choses in action not taxable as stock 
in trade. Woodworth & Co. y. City 
of Concord, 96 A. 296, 78 N.H. 54 


95. New York Biscuit Co. v. Ohpot 
bridge, 37 N.E. 438, 161 Mass. 326; 
Boston Investment Co. v. Boston, 33 
N.E. 580, 158 Mass. 461, 463. 


96. New York Biscuit Co. v. Cam- 
bridge, 37 N.E. 438, 161 Mass. 326. 


97. Palfrey v. Boston, 
329, 3 Am.R. 364. 


[a] Although kept in quantities 
for sale.—Palfrey v. Boston, 101 
Mass. 329, 3 Am.R. 364. 


98 Tobey v. Kip, 101 N.E. 998, 214 
Mass. 477; New England, ete, S.S. 
Co. v. Com., 81 N.E. 286, 195 Mass. 
385, 11. Ann. Cas. 678. 


101 Mass. 


99. Sullivan v. Town of Ashfield, 
116 N.E. 565, 227 Mass. 24. 


1. Tobey v- Kip, 101 N.B. 998, 214 
Mass. 477; New England, etc., SS. Co. 
v. Com., 81 N.E. 286, 195 Mass. 385, 
11 Ann.Cas. 678. 


[a] Passenger and freight steam- 
er.—New England, etc., SS. Co. v. 
Com., 81 N.E. 286, 195 Mass. 385, Ii 
Ann.Cas. 678. . 


[b] Pleasure Caehtat mabey v. 
Kip, 101 N.E. 998, 214 Mass. 477. 


- 2. New York Biscuit Co. v. Cam- 
bridge, 37 N.E. 4388, 161 Mass. 326. 


3. New York Biscuit Co. v. Cam- 
bridge, supra; Boston Investment Co. 
v. Boston, 33 N.E. 580, 158 Mass. 461. 


4 State v. McPhee, 135 N.W. 470, 
149 Wis. 76. 


[a] Rule applied.—Ice harvested 
and kept in an icehouse by a corpora- 
tion engaged in the sale thereof is a 
“commodity,” within St. (1898) § 1040, 
as amended by L. (1909) e¢ 70, provid- 
ing for assessment of personal prop- 
erty, including commodities kept for 
sale. State v. McPhee, 135 N.W. 470, 
149 Wis. 76. 


5. Sanford v. Spencer, 
62 Wis. 230. 


6. Taxation of finished product un- 
der general statutes see supra § 134 
note 26 [cl]. 


7. Iowa Pipe, etc., Co.’s Appeal, 
N.W. 115, 101 Iowa 170. 


[a] As “manufacturer” and not as 
“merchant.”—Iowa Pipe, ete., Co.’s 
Appeal, 70 N.W. 115, 101 Iowa 170. 


wa Hay v. Harding, 5 Phila. (Pa.) 


9. White Mountain Fur Co. v. 
a Whitefield, 91 A, 870, 77 N. 
. 340. : 


22 N.W. 465, 


70 


“Merchant” defined generally see 
Merchants §§ 1-5. 


10, Jackson vy. State, 15 Ohio 652. 


[a] Hogs.—Under statutes ex- 
pressly subjecting to tax merchants’ 
and manufacturers’ stock, an in- 
dividual. engaged in the business of 
buying hogs, slaughtering, cutting 
up, and packing the same to be sold or 
transported, is a merchant, and the 
capital employed by him in such busi- 


ness is taxable as merchants’ stock. 
Jackson v. State, 15 Ohio 652. 


11. White Mountain Fur Co. v. 
eer ei Whitefield, 91 A. 870, 77 N. 
34 


12. Iowa Pipe, ete., Co.’s Appeal, 
70 N.W. 115, 101 Iowa 170; Pearse v. 
Rural Mun. Bjorkdale, (Sask.) [1929] 
2,Dem. sR bs. 


[a] Lumber manufacturer is nei- 
ther a “merchant” nor one conducting 
a “mercantile business.’”’’ Pearse v. 
Rural Mun. Bjorkdale, (Sask.) [1929] 
2 Dom.L.R. 537. 


13. American Steel, ete, Co. v. 
Speed, 75 S.W. 1037, 110 Tenn. 524, 
100 Am.S.R. 814 [aff 24 S.Ct. 365, 192 
U.S. 500, 48 L.Ed. 538] (‘‘merchant,’’ 
as used in the Tennessee statute of 
1901, includes a foreign corporation 
having an agent in that state to 
whom it ships goods to be kept in 
stock and used to fill contracts of 
sale made by the company’s sales- 
men or orders filed by purchasers 
with the agent). 


14. White Mountain Fur Co. v. 
JER of Whitefield, 91 A. 870, 77 N. 


[a] “Merchant” distinguished.— 
“Whether a person who buys and sells 
commodities as a business is one or 
the other depends on the extent, not 
on the character, of his business. sige 
his business is large, he is a mer- 
chant; if small, he is a shopkeeper.” 
White Mountain Fur Co. v. Town of 
BRR ects 91 A. 870, 871, 774 NeH. 


“Merchant” defined see supra text 
and note 9. 


15. White Mountain Fur Co. vy. 
a Whitefield, 91 A. 870, 77-—N. 
3 


[a] Fox breeder not a “tradesman” 
under such statutes. White Mountain 
Fur Co. v. Town of Whitefield, 91 A. 
870, 77 N.H. 340. 


[b] Owners of land who cut tim- 
ber thereon and saw it into lumber 
for the purpose of selling it are not 
“tradesmen” within the application 
of a statute making the stock in 
trade of merchants, mechanics, and 
tradesmen taxable at its average 
value for the year. Bucs v. Mason, 
41 A. 287, 69 N.H. 359 


For later cases, developments and changes in the law see Annotations, same title and section number. 


yy 


~ §§ 176-179] 


kept in a store.18 
Trading cr mercantile business. 


taxing the stock in trade of one engaged in a “trad- 
ing or mercantile business,” lumber merchants are 
taxable,’ although a lumber manufacturer is not 


taxable.18 


[§ 177] w. Average Capital. The “average cap- 
ital” of a business is a proper subject of taxation,!® 
and the average capital subject to tax should be 
determined in accordance with the particular stat- 


utory provisions applicable.?° 
[§ 178] x. Annuities. 


16. Hittinger. v. 
Mass. 258. See Campbeil v. Campbell, 
26 Leg.Int. (Pa.) 261 (manufacturer 
who has no store or warehouse apart 
from his manufactory is not subject 
to taxation under the act of 1846). 


17. Jackson v. Town of Union, 73 
A. 773, 82 Conn. 266. 


{a] Illustration. A firm engaged 
in buying standing timber in large 
quantities and eutting and sawing the 
same and selling the lumber is en- 
gaged in a “trading or mercantile 
business” within the application of 
the statute. Jackson v. Town of 
Union, 73 A. 778, 82 Conn. 266. 


18. Pearse v. Rural Mun. Bjork- 
dale, (Sask.) [1929] 2 Dom.L.R. 537. 


19. Central Granaries Co. v. Lan- 
re County, 113 N.W. 199, 77 Neb. 
Ss) 


20. Central Granaries Co. 
caster County, supra. 


21. Definition and nature of an 
annuity see Annuities §§ 1-7. 


22. Wellman v. Board of Com’rs of 
Jewell County, 252 P. 193, 122 Kan. 
229. See Richey vy. Shute, 43 N.J.Law 
414, 416 (where the court held an 
act providing for taxation of en- 
tailed property, property held in 
trust, and property held for life in- 
applicable to annuities). 


[a] In absence of express refer- 
ence to annuities by name or descrip- 
tion, and where there is no specific 
method indicated for determining 
their assessment value, annuities are 
not taxable under statutes providing 
generally for the taxation of all prop- 
erty. Wellman vy. Board of Com’rs of 
Jewell County, 252 P.-.193, 122 Kan. 
229. 


Westford, 135 


v. Lan- 


_23. Chisholm v. Shields, 21 Ohio 
Cir.Ct. 231, 11 OhioCir.Dec. 361; Wil- 
kin v. Board of Comrs. of Oklahoma 
County, 186 P. 474, 77 Okl. 88. 


[a] Imstallment certificate issued 
by insurance company in exchange 
for a policy which had become, a 
valid claim on insured’s death, where- 
by insurer obligated himself to pay 
the beneficiary certain. seminannual 
payments for a stated period and 
thereafter a final payment, was sub- 
ject to taxation as an annuity under 
Rev. L. (1910) §§ 7302, 7305, and 7311. 
Wilkin v. Board of Com’rs of Okla- 
homa County, 186 P. 474, 77 Okl. 
88. 


24, See statutory provisions. 


[a] In Pennsylvania, under the 
act of 1846, an annuity under two 
hundred dollars a year is not taxable 
for state and county purposes. Berks 
County v. Jones, 21 Pa. 413. 


{b] Im Puerto Rico code _provi- 
sions requiring the person paying the 
annuity to pay the taxes affecting the 
pstate charged with the annuity and 
providing that, when paying the an- 


Annuities?! are not taxa- 
ble to the annuitant under statutes merely providing 
in general terms for the taxation of all property,?? 


a 


TAXATION 
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although where there is a further provision express- 


Under statutes 


ships.?8 


nuitant he may deduct the part al- 
locable to the annuitant, are not ab- 
solute but depend upon whether the 
annuitant is required to pay any tax, 
and where he is not so required, the 
person paying the annuity is not au- 
thorized. to make such deduction. 
Oins v. Caneja, 26 Porto Rico 457. 


25. Chisholm y. Shields, 66 N.H, 
93, 67 OhioSt. 374 [rev 21 OhioCir.Ct. 
231, 11 OhioCir.Dec. 361]. 


“Annuity” defined generally 
Annuities § 1. ‘ 


26. Wetmore vy. State, 18 Ohio 77. 


[a] Under statute taxing ‘“an- 
nuity or sum of money receivable at 
stated intervals,” the value of an an- 
nual income for life under a will is 
taxable as an “annuity” within the 
meaning of the statute even though 
such interest is not an annuity in the 
technical meaning of the term. Wet- 
more v. State, 18 Ohio 77. 


27. Town of Hartland v. Damon’s 
Estate, (Vt.) 156 A. 518, 524. 


“Since the gross sum paid as con- 
sideration became the property of 
the obligor, it was not ‘money in the 
hands of another’ ” within the mean- 
ing of the tax statute. Town of 
Hartland v. Damon’s BHstate, supra. 


28. 
“Ticense” defined see Licenses § 1. 


License fees and taxes see Licenses 
§§ 114-136. : 


29. Drysdale v. Pradat, 45 Miss. 
445; Coulson y. Harris, 43 Miss. 728. 


30. Harding v. Board of Equaliza- 
tion of Douglas County, 133 N.W. 191, 
90 Neb. 232, 37 L.R.A.N.S. 455. 


[a] ™@emporary liquor license.— 
The privilege granted a licensee to 
sell intoxicating liquors is not sub- 
ject to assessment for taxation under 
Comp. St. (1911) ¢ 77, providing in 
substance for ad valorem taxation, 
where the liquor license is a mere 
temporary permit of a purely per- 
sonal character vesting no transfer- 
rable right in the licensee. Harding 
v. Board of Equalization of Douglas 
County, 133 N.W. 191, 90 Neb. 232, 37 
L.R.A.N.S. 455. 


31. Cal.—California Bank v. San 
Francisco, 75 P. 832, 142 Cal. 276, 100 
Am.S.R. 130, 64 L.R.A. 918. 


Ill.—Ottawa Glass Co. v. McCaleb, 
81 Ill. 556. 


La.—Maestri v. New Orleans Bad. 
of Assessors, 34 So. 658, 110 La. 517. 


Miss.—Adams v. Vicksburg Water- 
works Co., 47 So. 530, 94 Miss. 601; 
Adams v. Bullock, 47 So. 527, 94 Miss. 
27, 19 Ann.Cas. 165; Coulson v. Har- 
ris, 43 Miss. 728. 


Neb.—Western Union Tel. Co. v. 
City of Omaha, 103 N.W. 84, 73 Neb. 
527. 


see 


ly classifying annuities as personal property sub- 
ject to tax, they may be taxed to the annuitant. 
Under statutes expressly taxing annuities,?4 an in- 
terest which is not strictly an annuity is not taxa- 
ble,?° unless the statute expressly or impliedly 
broadens the definition of “annuity” to include in- 
terests of the character sought to be taxed.?°® 


Statute taxing “money in the hands of another” 
has been held inapplicable to annuity contracts.?7 


[§ 179] y. Franchises, 


Licenses, and Member- 


Licenses,?® unless mere temporary — per- 
mits,®° and franchises °!-are property and subject to 
tax as such,?? if within the scope of the statute in- 
volved,** as in the case of water rights.°* 


N.J.—State Bd. of Assessors v. 
State, 4 A. 578, 48 N.J.Law 146. 


N.Y.—People ex rel. Lehigh Valley 
R. Co. v. State Tax Commission, ,159 
N.E. 703, 247 N.Y. 9; People v. State 
Tax Comrs., 67 N.E. 69, 174 N.Y. 417, 
105 Am.S.R. 674, 63 L.R.A. 884 faff 190 
U.S..1, 50 L.Ed. 65, 4 Ann.Cas. 381]. 


Utah.—Blackrock Copper Min... & 
Mill. Co. v. Tingey, 98 P. 180, 34 Utah 
oo 131 Am.S.R. 850, 28 L.R.A.N.S. 


[a] Franchise is just as much 
valuable property as chose in action. 
eee Glass Co. v. MeCaléb, 81 


[b] License to retail spirituous 
liquors under the Mississippi statutes 
of 1857 and 1865 -is a franchise, and 
such franchise is property subject to 
taxation. Coulson vy. Harris, 43 Miss. 
728. 


[c] Maintenance of market.—Hx- 
elusive privilege of erecting and 
maintaining a public market in a city 
for a term of years is a franchise and 
is property subject to taxation. 
Maestri v. New Orleans Bd. of Asses- 
sors, 34 So. 658, 110 La. 517. 


{d] Right to build or maintain 
bridge over navigable waters taxable 
as special franchise. Peo. ex rel. 
Lehigh Valley R. Co. v. State Tax 
Commission, 159 N.E. 703, 247 N.Y. 9. 


Corporate franchise see infra §§ 
241-247. 


“Franchise” defined see Franchises 
Te 


32. Excise taxes see infra §§ 226- 
22:9. 


33. Western Union Tel. Co. v. City 
of Omaha, 103 N.W. 84, 73 Neb. 527; 
Peo. v. Priest, 77 N.Y.S. 382, 75 App. 
Div. 131; People ex rel. Abraham v. 
Perley, 123 N.¥W.S. 436, 67 Misc. 471 
[aff 127 N.Y.S. 1137, 143 App.Div. 915 
(aff 96 N.E. 1125, 202 N.Y. 620)]. 


fa] Right granted by individual 
owning the fee in a street to lay pipes 
thereunder is not taxable as a “spe- 
cial franchise.” Peo. v. Priest, 77 N. 
Y.S. 382, 75 App.Div. 131. 


[b] Right to maintain tunnel.— 
Under a street between buildings on 
each side thereof, the portion of the 
street affected by the grant being 
owned in fee by the city, is not a 
“special franchise’ nor taxable as 
such within L. (1899) ¢ 712, amending 
the tax law in relation to the taxation 
of public franchises as real property; 
the grant being for private purposes 
only, and made by the city as pro- 
prietor. People ex rel. Abraham vy. 
Perley, 123 N.Y.S. 436, 438, 67 Misc. 
471. 


34. Adams v. Bullock, 47 So. 527, 
94 Miss. 27, 19 Ann.Cas. 165; North- 
ern Nebraska Power Co. v. Holt Coun- 
ty, 235 N.W. 92, 120 Neb. 724; Peo. 
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Memberships. 


Peter Cooper’s Glue ee 


ex rel. 
v. State Board of Tax Comrs., 
N.Y.S. 992, 143. App.Div. 174. 


[a] Exclusive privilege to con- 
struct municipal waterworks is a 
franchise constituting taxable prop- 
erty. Adams Vv. Bullock, 47 So. 527, 
94 Miss. 27, 19 Ann.Cas, 165. 


[b] Right to appropriate water of 
state stream for generation of elec- 
trical energy has been held taxable as 
a franchise. Northern Nebraska 
Power Co. v. Holt County, 235 N.W. 
92, 120 Neb. 724. 


[ec] Water privilege—Where the 
water purveyor of a city gave plain- 
tiff the privilege of tapping the end 
of a city water main, and at its own 
expense to lay the pipe from the end 
of the main to its premises to supply 
itself with water, the permit so 
granted was not a franchise, as a 
franchise can only be granted by the 
legislative body of the city, and hence 
the levying of a special franchise as- 
sessment upon the line of pipe laid 
by plaintiff was unauthorized. People 
ex rel. Peter Cooper’s Glue Factory v. 
State Board of Tax Com’rs, 127 N.Y.S. 
992, 143 App.Div. 174. 


Water rights generally see supra §§ 
vic 148, 


San Francisco v. Anderson, 36 
12 oee 103 Cal. 69, 42 Am.S.R. 98. 


[a] Stock exchange “seat” is mere 
personal privilege of too impalpable 
a character to fall into any category 
of taxable property. San Francisco 
v. Anderson, 36 P. 1034, 103 Cal. 69, 
42 Am.S.R. 98. 


36. Citizens’ Nat. Bank of Cincin- 
hatin. Durr; 42. S.Cti115, 25% WS. 
99, 66 L.Ed. 149 [aff 126 N.E. 57, 100 
OhioSt. 251, 17 A.L.R. 82]; Rogers 
v. Hennepin County, 36 S.Ct. 265, 240 
U.S. 184, 60 L.Ed. 594 [aff 145 N.W. 
112, 124 Minn. 539]; In re Personal 
_Property Tax in St. Louis County, 
1912, 145 N.W. 108, 124 Minn. 398, 50 
L.R.A.N.S. 255, Ann.Cas.1915C 538. 


[a] Grain exchange.—(1) Mem- 
berships in an incorporated chamber 
of commerce having no capital stock, 
merely furnishing buildings for its 
members, and operating as a grain ex- 
change, are property and _ properly 
taxable as such. Rogers v. Hennepin 
County, 36. S.Ct. 265, 240 U.S. 184, 60 
L.Ed. 594 [aff 145 N.W. 112, 124 Minn, 
539]. (2) A board of trade member- 
ship is property which the legisla- 
ture under the constitution may ap- 
propriately tax. In re Personal Prop- 
erty Tax in St. Louis County, 1912, 
145 N.W. 108, 124 Minn. 398, 50 TRA. 
N.S. 255, Ann.Cas.1915C 538. 


[b] Membership in New York 
Stock Exchange (1) constitutes a 
valuable property right, intangible in 
nature but of so substantial a char- 
acter as to be a proper subject of 
property taxation (Citizens’ Nat. Bank 
of Cincinnati v. Durr, 42 S.Ct. 15, 257 
U.S. 99, 66 L.Ed. 149. [aff 126 N.E. 
57, 100 OhioSt. 262, 17° ‘A.U.R. 82'])s 
(2) but has been held nontaxable un- 
der the terms of a New York statute 
(see infra note 87 [c] (1)). 


37. Baltimore v. Johnson, 54 A. 
646, 96 Md. 737, 61 L.R.A, 568; In re 
Personal Property Tax an - Sty sows 
County, 1912, 145 N.W. 108, 124 Minn. 
Poet 50 L.R.A.N.S, 255, Ann.Cas. 1915C 


er 
For later cases, developments and changes in the law see Annotations, same title and section number, 


Although there is authority to the 
contrary,®* it would now appear to be authoritative- 
ly established that membership in a stock or produce 
exchange constitutes property subject to tax,*® if 
within the terms of applicable taxing statutes.*” 
newspaper’s contract of membership in a press as- 
sociation, not transferable without the consent of 


TAX ATION 


when otherwise 


A 


Statutes construed as not tax- 
stock exchange membership.— 
54 A. 646, 96 


Hylad 
ing 

Baltimore v. Johnson, 
Md. 737, 61 L.R.A. 568. 


[b] Taxable under statutes pro- 
viding for taxation of “all personal 
property. ”—In re Personal Property 
Tax in St. Louis County, 1912, 145 
N.W. 108, 124 Minn. 398, 50 L. R.A.N.S. 
255, Ann.Cas.1915C 538. 


[c] In New York (1) it has been 
held that a seat or membership in a 
stock exchange belonging to a resi- 
dent owner, while in a sense personal 
property, is not taxable as such be- 
cause not within the definition of per- 
sonal property in the tax law (People 
v. Feitner, 60 N.E. 265, 167 N.Y. 1, 82 
Am.S.R. 698); (2) put that capital 
invested by a nonresident in a seat 
in a_ stock exchange is taxable as 
capital invested in business. within 
the application of the statute relating 
to the taxation of nonresidents doing 
business within the state upon the 
capital invested in such _ business. 
(Austen v. Brigham, 67 N.Y.S. 891, 
See Matter of Glendinning, 74 N.Y.S. 
190, 68 App.Div. 125 [aff 64 N.E. 1121, 
171 N.Y. 684] (to same effect under 


taxable transfer law). Compare 
supra note 36 [b] (1) ). 

3s. Arapahoe County v. Rocky 
Mountain News Printing Co., 61 P. 


494, 15 Colo.App. 189. 


39. Contracts to assume and pay 
taxes see supra §§ 127, 128. 

Cwnership as affecting right to 
exemption see passim infra §§ 400— 
408. 

49. See statutory provisiens, 
infra text and notes 145 et seq. 


41. Cal.—Southern California Tele- 
phone Co. v. State Board of Equaliza- 
tion, 259 P.. 47; ‘Pacific Telenhone & 
Telegraph Co. v. State Board of 
Equalization, 259 P. 42. 


Ga.—Jones v. Morse Bros. Lumber 
Con la6 Sues a8 itl Gan too 


and 


Snes ne Or Sema v. Chase, 68 Ind. 
La.—Craighead vy. Connely, 50 So. 


804, 124 La. 9438. 


Mass.—Solis v. Williams, 91 N.E. 
148, 205 Mass. 350. 

Mont.—Tong v. Maher, 
45 Mont. 142. 

Neb.—Dunnegan v. 
W. 722, 112 Neb. 266. 


N.J.—Remington Cash Register Co. 
v. State Board of Taxes and Assess- 
ments, 152 A. 330, 8 N.J.Misc. 875. 


Pa.—Myers v. Rental Incothe Cor- 


L222, 


Jensen, 199 N. 


poration, 101 Pa.Super. 438; Lamb vy. 
Ellis, 25 Pa.Dist. 272. : 
Tex.—Underwood Pigman, 


(Commn.App.) 32 S.W. (2a) 1102 [rev 
(Civ. App.) 21 S.W.(2d) 708, and mod 
in other respects (Civ. App.) 36 S.W. 
(2d) 1114]. 


Va.—Rixey’s Ex’rs v. Common- 
wealth, 99 S.H. 578, 101 S.B. 404, 125 
Va. 337 [cert gr sub nom. Virginia 
Trust Co. v. Commonwealth of Vir- 


ginia, 41 S.Ct. 320, and error dism 
41 S.Ct. 322, 255 U.S: 561, 65 L.Ed. 
786]. 

Wash.—Sloan Shipyards Corp. vy. 
Thurston County, 190 P. 1015, 111 
Wash, 361. 


[§§ 179-180 


the association, has been held not taxable property.?* 


[§ 180] 10. Ownership or Possession of Property, 
and to Whom Taxable*°—a. In General. 


Except 
authorized by statute,*® property 


should be taxed to the owner thereof,# and to him — 
only,*? and taxes, not being a lawful charge on prop- 


Wis.—State v. Bousley, 179 N.W. 


783, 172 Wis. 613 


“All property waaet be assessed to 
the owner. Tong v. Maher, 122 P. 
279, 280, 45 Mont. 142. 


[a] Underlying theory of taxation 
(1) is that the owner of property 
should pay the tax thereon. Pacific 
Telephone & Telegraph Co. v. State 
Board of Equalization, (Cal.) 259 P. 
42. (2) “This duty inheres as an 
essential incident to such ownership.” 
Rixey’s Ex’rs v. Commonwealth, 99 
S.H. 578, 577, 101°S.E. 404, 125 Va. 
337 [cert er sub nom. Virginia Trust 
Co. v. Commonwealth of Virginia, 41 
S.Ct. 320, and error dism 41 S.Ct. 322, 
255 U.S. 561, 65 L.Ed. 786]. 


[b] Grantee under tax deed.— 
Where an estate has been sold for 
taxes, and the deed to the purchaser 
recorded, the assessors may lawfully 
tax the property to the grantee. Solis 
Me Nee adie i 91 N.E. 148, 205 Mass. 
350. 


[c] “Unlaid sewer pipe above 
ground in a city on the Ist day of 
April is subject to taxation as prop- 
erty of a contractor who purchased it 
and placed it there in performing a 
contract to provide at. his own ex- 
pense the necessary labor and ma- 
terials and to install in and for the 
city a completed municipal sewer sys- 
tem at a fixed price for the entire 
improvement,” as title still remained 
in the contractor who was taxable as 
owner. Dunnegan vy. Jensen, 199 N. 
W. 722, 112 Neb. 266. 


42. U.S.—New Orleans, ete., R. Co. 
v. Negrotto,-40 F. 428. 


Ala.—Crook v. Anniston City Land 
Co., 9 So. 425, 98 Ala. 4. 


Haw.—In re Taxes Ewa Plantation 
Cox, 30 Hawes 105 


Iowa.—Arie v. Burnside, 166 N.W. 
376, 182 Iowa 1107. 


Kan.—Bigger v. Underwood, 128 P. 
187, 88 Kan. 325, 44 L.R.A.N.S. 848. 


La.—State ex rel. Cain v. H. D. 
Foote Lumber Co., 135 So. 769, 17 La. 
App. 234. 


Mass.—Stone v. New England Box 
Co., 102 N.E. 949, 216 Mass. 8. 


Mont.—Homestake Exploration Cor- 
poration v. Schoregge, 264 P. 888, 81 
Mont. 604; Northern Pac. Ry. Co. v. 
Musselshell County, 238 P. 872, 74 
Mont. 81. 


N.J.—State v. Union Tp., 
L aw 3809; 
rege 


36. N.S, 
State v. Hardin, 34 N.J.Law 


N.Y.—In re Donner-Hanna Coke 
Corporation, 209 N.Y.S. 62, 212 App. 
Div. 338: [aff 150 N.B. 541, 241 N.Y. 
530]; Bear Mountain Hudson River 
Bridge Co. v. Diamond, 213 N.Y.S. 
258, 126 Mise. 239 [aff People ex rel. 
Bear Mountain Hudson River Bridge 
Co. v. James, 225 N.Y.S. 885, 222 App. 
Div: 756): 


N.C.—Town of Tarboro v. Walston, 
93°S.B. 4615-174 NG 75e Edgecombe 
Ree v. Walston, 93 S.E. 460, 174 


Okl.—Rogers v. Duncan, 156 P. 678, 
bi OKI.) 20, 84. 


Tenn.—State y. Felts, 270 S.w. 71, 
151 Tenn. 390. 
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erty unless assessed in the name of its owner,*? any 
attempt to enforce payment of taxes assessed and 
charged to the wrong person will be ineffectual.44 
Where, however, statutory or constitutional provi- 
sions impose tax liability upon the property itself, it 
_is immaterial to whom it is assessed,#® the person 
assessed incurs no personal liability,*® and the tax 
may be enforced against the property even though it 
was erroneously assessed to one not the owner.*? 


When part of a lot of land belongs to one person 
and part to another, it is the duty of the assessor 
to assess each part to the proper owner, if known.4§ 


Occupancy or possession other than by owner.*® 


Tex.—Hogg v. Sheffield, (Civ.App.) 
38 S.W.(2d) 353. 


Wash.—Sloan Shipyards Corpora- 
tion v. Thurston’ County, 190 P. 1015, 
1017, 111 Wash. 361 [cit Cyc]. 


Sask.—Kamsack v. Town Proper- 
ties Co., 16 Sask.L. 429, [1923] 1 Dom. 
LR. 282. 

‘It is unlawful to tax a person for 
property he does not own.” _Home- 
stake Exploration Corporation  v. 
Schoregge, 264 P. 388, 393, 81 Mont. 
604. 


“An assessment of personal prop- 


_ erty to a named person other than 


the owner or his agent is absolutely 
void.’”” Rogers v. Duncan, 156 P. 678, 
57 Okl. 20, 34. 


[a] Annuitant as not owner of 
land.—Where title to land was giv- 
en by will to a beneficiary exempt 
from taxation under Acts (1907) c 602 
§ 2 subs 2, subject to an annuity for 
which a sufficient portion of the prop- 
erty was to be set aside, it was not 
assessable for taxation thereafter, al- 
though a will contest was pending, as 
under Shannon’s Code a will speaks 
as of the date of the testator’s death, 


and the annuitant took no interest in 


the land. State v. Felts, 270 S.W. 77, 
151 Tenn. 390. e 

43. Necessity of assessment to 
owner generally see infra §§ 783, 784. 

44. U.S.—Bird v. Benlisa, 12 S.Ct. 
323, 142 U.S. 664, 35 L.Ed. 1151; New 
Orleans, etc., R. Co. v. Negrotto, 40 
F. 428. 

Cal.—Los Angeles v. Los Angeles 
City Waterworks Co., 49;| Cal. 638; 
Peo. v. Hancock, 48 Cal. 631. 

Idaho.—Winton Lumber Co. v. 
Shoshone County, 294 P. 529, 50 Idaho 
130. : 

Iowa.—Tackaberry v. Keokuk, 32 
Towa 155. 

La.—Thibodaux v. 
Ann. 508. 

Mont.—Western Ranches v. Custer 
County, 72 P. 659, 28 Mont. 278. 

N.J.—Tindall v. Vanderbilt, 33 N. 
J.Law 38. ; 

Tex.—Connell v. State, (Civ.App.) 
55 S.W. 980. 

Wash.—Sloan Shipyards Corpora- 
tion v. Thurston County, 190 P. 1015, 
1017, 111 Wash. 361 [quot Cyc]. 

W.Va.—Cunningham v. Brown, 
S.B. 615, 39 W.Va. 588. 

Wis.—Wisconsin Oak Lumber Co. 
vy. Laursen, 105 N.W. 906, 126 Wis. 
484. 


Keller, 29 La. 
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45. Newby v. Brownlee, 23 F. 320; 
Miami County Com’rs v. Bracken- 
ridge, 12 Kan. 114; Blue-Jacket v. 


Johnson County Com’rs, 3 Kan. 299 
[rev on other grounds 5 Wall. 737, 18 
L.Ed. 667]; Louisiana Oil Refining 
So. v. Louisiana Tax Commission, 120 
So, 28, 167 La. 605; State ex rel. Cain 
v. H. D. Foote Lumber Co., 135 So. 


TAX ATION 


occupancy ;°* 
sessment of real 


or to a person in 


taxed in any case 


769, 17 La.App. 234. [ 


46. Louisiana Oil Refining Co. v. 
Louisiana Tax Commission, 120 So. 
23, 167 La. 605; State ex rel;°-Cain:v. 
H. D. Foote Lumber Co., 135 So. 769, 
17 La.App. 234. 


Liability in rem and in personam 
see infra § 1353. 


47. White v. McIntosh, 139 S.W. 
1057, 145 Ky. 59. / 


Levy and assessment generally see 
infra §§ 673-921. 


or Knox v. Huidekoper, 21 Wis. 


Joint tenancy see infra § 197. 
49. Possession by: 
Agent see infra § 194. 
Assignee see infra § 196. 


‘Lessee see infra § 183. 


Trustee see infra § 190. 


50. See supra text and note 41. 
51. Speed v. St. Louis County Ct., 
42 Mo. 382 (owner of real estate, 


which was occupied by the federal 
government during the Civil War but 
to which the government asserted no 
claim or title, is liable to taxation 
thereon during the time that it was so 
occupied). 


52. Martin v. Mansfield, 3 Mass. 
419. See Foresman v. Chase, 68 Ind. 
500 (to effect that the fact that occu- 
pants, tenants of landowner, had per- 
sonalty on the land did not excuse 
the landowners from paying taxes on 
the real estate). 


53. Mullikin v. Reeves, 71 Ind. 281. 


54 Cal.—Barrett v. Amerein, 36 
Cal. 8225 PeoHwv.-Rains,: 23)..Calo- 131: 


Iowa.—Mitchell v. Mutch, 179 N. 
W. 440, 189 Iowa 1150. 


Mea—Johnson y. Monson Consol. 
Slate Co., 80 A. 750, 108 Me. 296. 


Mich.—Gow v. Stoddard, 129 N.W. 
861, 164 Mich. 335; Blackwood y. Van 
Vieit, 30 Mich. 118. 


Mo.—St. Joseph v. Saville, 39 Mo. 
460; Eau Claire Lumber Co. v. Ander- 
son, 13 Mo.App. 429. 


N.H.-—Warren v. Wentworth, 45 N. 
H. 564. 


N.Y.—Hilton v. Fonda, 86 N.Y. 339 
{aff 19 Hun 191]; Buffalo, ete., R. Co. 
v. Erie County, 48 N.Y. 93; Dubois v. 
Webster, 7 Hun 371 (holding, how- 
ever, that the name of either the own- 
er or occupant must be stated in the 
assessment). 


Pa.—Spangler v. York County, 
Pa.322. 

W.Va.—Kendall v. Phares, 74 S.E. 
664, 70 W.Va. 516. 
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Wis.—Massing v. Ames, 37 Wis. 
645. 

Eng.—Vernon vy. Castle, 127 L.T. 
Rep.N.S. 748. 


Can.—Grand Trunk Pacific Ry. Co. 
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Taxes should ordinarily be assessed to the real own- 
er of the property®® without regard to temporary 
and if the statute requires the as- 


property to be made to the owner 


thereof, it cannot be taxed to a person who is in 
possession but is not the owner.®? 
realty is liable for taxes although it is in the posses- 
sion of another under a parol gift.>? 
ever, the laws are so framed as to permit the as- 
sessment to be made either to the owner or occupant 


The owner of 


Where, how- 


possession and in apparent charge 


and control of the property, property may be so 


coming within the purview of such 


laws,°* although it is not so taxable where the case 


v. City of Calgary, 55 Can.S.C. 103; 
Southern Alberta Land Co. v. Rural 
Municipality of McLean, 53 Can.S.C. 
151, 23 Dom.L.R. 88, 31 West.L.R. 725. 


[a] In Missouri, under statutes, 
a person “owning” and a person “hold- 
ing”? personalty are liable for taxes, 
which may be assessed against either 
or both (Rev. St. [1919] §§ 12756, 
12932). State ex rel. and to Use of 
Rudder v. Guest, 31 S.W.(2d) 791; 
State ex rel. and to Use of Rudder v. 
Haphe, 31 S.W.(2d) 788. , 


(b] Character of occupation.—(1) 
Where lots are occupied for gardens 
or pasture, with no dwellinghouse 
thereon, the assessor is justified in 
assuming that the possession and. oc- 
cupancy are in the owner. Massing 
v. Ames, 37 Wis. 645. (2) The joint 
custody and control of a bonded ware- 
house by the federal storekeeper and 
the warehouse proprietor, as pro- 
vided by the federal statutes, does not 
constitute such a change of posses- 
sion of the liquor stored therein as 
to destroy the presumption of owner- 
ship by the distiller in proceedings to 
assess taxes. Hannis Distilling Co. 
v. Berkeley County Ct., 59 S.E. 1051, 
1054, 62 W.Va. 442, 407. 

[ec] “Occupant” defined.—Under a 
statute allowing assessment of land 
to the occupant, an occupant may be 
defined as ‘“‘one who occupied the 
property in his or her own right, as 
tenant or otherwise, and in the ab- 
sence of a possession by the real own- 


er.’ Hamilton v. Fond du Lae, 25 
Wis. 496, 497. 
[d] Owner in possession after tax 


sale.—Real estate sold for taxes is 
properly assessed to the owner, while 
he remains in possession with the 
right to redeem. Johnson v. Monson 
Consol. Slate Co., 80 A. 750, 108 Me. 
296. 


[e] Under statutes providing that 
forest products shall be assessed to 
person having control of piling ground 
where such property is situated, (1) 
logs are properly assessed to the les- 
see having control of the piling ground 
on which are the logs, though the acts 
necessary to pass title to him under a 
sale thereof have not been completed. 
Gow v. Stoddard, 129 N.W. 861, 164 
Mich. 335. (2) A lessee of ground on 
which logs are piled is in control 
thereof, so as to make the logs prop- 
erly assessable to him, although his 
sole use of the ground is to permit 
its occupancy by the sellers of the 
logs to deliver them to him by load- 
ing on cars, necessary under the con- 
tract of sale to pass title to him. 
Gow v. McFarren, 129 N.W. 862, 164 
Mich, 280 [rev 120 N.W. 800, 156 Mich: 
362]. 

{f] Widow in. possession of land 
assigned to her as dower is deemed 
the owner thereof for the purpose of 
taxation under a statute providing 
that the person having the freehold 
in possession in fee or for life shall 
be deemed owner of realty for. pur- 
poses of taxation. Kendall v. Phares, 
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does not fall within the purview of such laws.®® . 


[§ 181] b. Time of Ownership.** 
power to make the ownership of property subject 
to taxation relate to any day or period of the year 
it deems proper,®? and selection of a particular day 
for returns of property for purposes of, assessment 
will not of itself preclude the making of assessments 


as of other periods of the year.°* 


have fixed the time for determination of the tax- 
able status of property,°® it should be taxed to the 


74 S.E, 664, 70 W.Va. 516. 


[g] Under Saskatchewan Rural 
Municipality Act, the holder of a cer- 
tificate of free grant entry under the 
Canadian Soldier Settlement Act is 
taxable as an occupant or person en- 
titled to possession, although he 
never went into occupaney of the 
land. Poplar Valley v. Moyer, [1929] 
3 Dom.L.R. 365. 


55. Hannis Distilling Co. v. Berke- 
ley County Court, 71 S.B..576, 69 W. 
Va. 426; Rural Municipality of Buck- 
land v. Donaldson, (Sask.) [1928] 1 
Dom.L.R. 436. 


[a] Warehouseman overthrows 
presumption of his ownership of 
property in his custody by proving 
the issuance of certificates therefor 
to other persons by whom he has 
bound himself to deliver the posses- 
sion thereof to the holder, on the 
surrender of the certificate and pay- 
ment of storage and other charges on 
the property. Hannis Distilling Co. 
v. Berkeley County Court, 71 S.E, 576, 
69 W.Va, 426. 


[b] Holder of permit to cut timber 
is not taxable as occupant of land. 
Rural Municipality of Buckland v. 
Donaldson, (Sask.) [1928] 1 Dom.L.R. 
436. 


56. Time when liability attaches 
see supra § 126. 


57. Shotwell v. Moore, 9 S.Ct. 362, 
129 U.S. 590) 32 L.Ed. 827; Courtright 
v. Dodge .County, 144 N.W.»241, 94 
Neb. 669. 


58. 
129 U.S. 590, 32° L.Ed. 827; Court- 
right v. Dodge County, 144 N.W. 241, 
94 Neb. 669. 


[a] Statute providing for later 
assessment.—Comp. St. (1911) e°77 
art 1 § 37, requiring the assessor to 
list property brought into the state 
after April 1 and before July 1, and 
found in the owner’s possession, for 
taxation (1) provides for the assess- 
ment of property acquired at any time 
after April 1 and before July 1 (Court- 
right v. Dodge County, 144 N.W. 241, 
94 Neb. 669); (2) and an owner’s af- 
fidavit that he did not on April 1 own 
the property assessed and did not 
bring it into the state since that date 
does not authorize striking such prop- 
erty from the assessment rolls, pur- 
suant to.Comp., St... (1911) ¢ 77, art 1 
§ 37, where the affidavit does not 
further show taxation of such other 
property in a different place as of 


April 1. Courtright v. Dodge County, 
supra. 
59. See also supra § 126. 


60. Ga.—Mitchell County v. Phil- 
lips, 111 S.E. 374, 152 Ga. 787. 


Idaho.—Preston A. Blair Co. vy. 
Jensen, 286 P. 366, 49 Idaho 118. 


Tll.— Peo. v. Hibernian Banking 
Ass'n, 92 N.E. 305, 245 Ill. 522. 


Ind.—Darnell vy. State, 90 N.E. 769, 
174 Ind. 143 [aff 33 S.Ct. 120, 226 U. 
S. 390, 57 L.Ed. 267]; Mullikin v. 
Reeves, 71 Ind. 281. 


Iowa.—Wangler vy. Black Hawk 


Shotwell v. Moore, 9 S.Ct. 362, 


TAXATION 


The state has 


Where statutes 


County, 9 N.W. 314, 56 Iowa 384. » 


La.—Louisiana Oil Refining Co. v. 
Louisiana Tax Commission, 120 So. 
23, 167 La. 605; Crillen v. New Or- 
leans Terminal Co,, 3 La.App. (Or- 
leans) 162. 


Miss.—Barnes v. Jones, 103 So. 773, 
139 Miss. 675, 43 A.L.R. 673. 


Neb.—In re Jones’ Assessment, 181 
N.W. 652, 105 Neb. 705; Wood v. Mc- 
Cook Waterworks Co., 149 N.W. 417, 
97 Neb. 215, L.R.A.1915C 125. 


N.Y.—People ex rel. Hollock v.- 
Purdy, 130 N.Y.S. 1077, 72 Misc. 122. 


N.C.—Carstarphen v. Town of 
Plymouth, 113° St. 905;°186> N.C, 390. 


Or.—Covey Motor Car Co. v. Hurl- 
burt, 207 P. 166, 104 Or. 414. 


Tex.—Humble Oil & Refining Co. 
v. State, (Civ.App.) 3 S.W.(2d) 559; 
Winters v. Independent School Dist. 
of Evant, (Civ.App.) 208 S.W. 574. 


Va.—Tiller v. Excelsior Coal & 
lumber «Corp:,7-65 7S. 507, Lit Va. 
2 basa ais 


Wash.—Sloan Shipyards Corpora- 
tion v. Thurston County, 190 P. 1015, 
1017, 111 Wash. 361 [cit Cyc]. 


Wis.—Herzfeld-Phillipson Co. v. 
City of Milwaukee, 189 N.W. 661, 177 
Wis. 431. 


[a] Particular statutes construed. 
—Code (1904) §§ 455, 458, 470, re- 
quiring the commissioner to com- 
mence annually on February 1 to as- 
certain the real estate in his district 
and the person to whom the same is 
chargeable with taxes on that day, 
and requiring the commissioner to 
show land books to owner or agent, 
and swear him as to correctness of 
entry of his land, and verify entries 
and make proper corrections, etec., and 
§§ 459 and 461, requiring the clerks 
to make out annually list of deeds on 
or before January 15, etc., are in pari 
materia, and must be read together, 
and, when so read, the owner of land 
on February 1, conveyed between the 
end of the calendar year and Febru- 
ary 1, is answerable for the tax. Til- 
ler v. Excelsior Coal & Lumber Corp., 
65 S.E. 507, 110 Va. 151. : 


61. U.S.—In re Wenatchee Heights 
Orchard Co., 212 F. 787. 


Ala.—Bains Bros. Inv. Co. v. Pur- 
die, 60 So. 920, 180 Ala. 333. 


Conn.—City of Hartford v. Pallotti, 
89F Al TLL, (88 Conn, 73. 


Iowa.—Tackaberry v. Keokuk, 
Iowa 155. 


ge ances v. Hardin, 
309. 


Pa.—Frazier v. Berg, 12 Pa.Dist.& 
Co. 62. 


_ Wash.—Sloan Shipyards Corpora- 
tion v. Thurston County, 190 P. 1015, 
1017, 111 Wash. 361 [cit Cyc]. 


ae ar v. Grand Falls, 42 N.B. 


62. In re Wenatchee Heights 
Orchard Co, 212 Ey Tere 
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} 34 N.J.Law 
State v. Union Tp., 36 N.J.Law 
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owner as of such time,®® as to the owner at the 
time of listing or assessment.®* 
may be changed by»statute, property may not be 
taxed to a former owner,®? such as one who was dead 
at the time of the assessment,®? or who, before that 
time, had aliened and transferred the property to 
a third person,** or whose legal title to property had 
been divested by condemnation proceedings before 
the tax became an absolute charge or lien thereon ;°? 
nor may it be taxed to a future owner,®® such as 


Except as the rule 


63. Walsh v. Harang, 20 So. 202, 
48 La.Ann. 984; Kearns v. Collins, 
4 So. 498, 40 La.Ann. 453; Sawyer v- 
Mackie, 21 N.E. 307, 149 Mass. 269; 
Cook y. Leland, 5 Pick. (Mass.) 236. 


Taxation of property of decedent’s 
estate see infra §§ 191-193. 


64. Cal.—Peo. vy. Hancock, 48 Cal. 
631. 


Ill.—Duckett v. Gerig, 79 N.E. 94, 
223 Ill. 284. 


Ind.—Corr v. Martin, 77 N.E. 870, 
37 Ind.App; 655. 


Iowa.—Arie v. Burnside, 166 N.W. 
376, 182 Iowa 1107; Schoonover v. 
Petcina, 100 N.W. 490, 126 Iowa 261. 


Kan.—Bigger v. Underwood, L238 Se 
187, 88 Kan. 325, 44 L.R.A.N.S. 848. 


Ky.—Bell v. Fry, 5 Dana 341. 


Mass.—Sherwin v. Wiggiesworth, 
129 Mass. 64; Desmond y. Babbitt, 
LT MASS. 233505 e 


Minn.—Winston v. Johnson, 45 N. 
W. 958, 42 Minn. 398. 


Mo.—State v. Gibson, 12 Mo.App. 1. 


N.Y.—Buckhout v. New York, 68 
N.E. 659, 176 N.Y. 363; In re New 
York Bd. of Education, 62 N.E. 566, 
169 N.Y. 456. 


N.D.—State v. Minneapolis, etc., El. 
Co., 68 N.W. 81, 6 N.D, 41. 


Pa.—King v. Mt. Vernon Bldg. As- 
soc., 106 Pa? 165. 


See Bemis .v.')\‘Phelps; 41> Vit. 1£ 
(where, under a statute authorizing 
the taxation of real property to “the 
owner or possessor,’ land was held 
properly assessable to a person who 
had conveyed it to his brother but 
continued to occupy it and pay taxes 
AN objection for two years long- 
er). 

{a] Abandonment of property.— 
The owner of an entire tract of land 
cannot, by abandoning a part of it as 
worthless, exempt himself from the 
taxes thereon. Patterson v. Black- 
more, 9 Watts (Pa.) 104. 


{b] Bankruptcy sale.-—Where 
statute requires the assessor to 
certain the taxable property in 
district, both by examination of the 
records and by inquiries, etc., an as~ 
sessment in the name of a former 
owner whose title had been divested 
by a sale in bankruptcy and who is 
not in possession is void. New Or- 
Heras ete, R. Co. v. Negrotto, 40 FE. 


65. Upland Realty Co. v. City of 
New York, 164 N.Y.S. 44, 99 Misc. 264, 


[a] Rule applied.—Where, in street 
opening proceedings, plaintiff’s land 
was declared to belong to the city on 
May 1, as authorized by Greater New 
York Charter § 990, and taxes were 
“due and payable” May 1, by L. (1911) 
e 455, plaintiff was not liable there- 
for. Upland Realty Co. v. City of 
New York, 164 N.Y.S. 44, 99 Mise. 264, 


66. U.S.—In re Wenatchee Heights 
Orchard Co., 212 F. 787. 


Ala.—Bains Bros. Inv. Co. v. Pur- 
die, 60 So. 920, 180 Ala. 333. 


the 
his 


For later cases, developments and changes in the law see Annotations, same title and section number. 


as- , 


§§ 181-182] 


the owner of an estate in expectancy,*? or one who 
_ may later become owner by virtue of an executory 
or contingent interest.°* But where property is re- 
quired to be assessed as of a certain day in the year, 
and is then properly assessed to the person owning 
it on that day, he is not relieved from lability for 
such taxes by his subsequent transfer or econvey- 
‘ance of it to another, although made before the tax 
became payable, unless the statute makes some pro- 
vision for apportionment of the tax between the 
Where the date fixed by statute 
for determination of the taxable status of property 
falls before the actual assessment, 
property on such date may not escape liability for 
taxation by selling the property before comple- 
Under a statute pro- 
viding that if an assignment of purchase-money or 
mortgage notes is not made of record, the original 


buyer and seller.®® 


tion of the assessment rolls.7° 


Idaho.—Preston A. Blair Co. v. Jen- 
sen, 286 P. 366, 49 Idaho 118. 


La.—State ex rel. Cain v. H. D. 
Foote Lumber Co., 135 So. 769. 17 La. 
App. 234. Compare Citizens’ Bank & 
Trust Co. v. Board of Assessors, 57 
So. 528, 129 ha. 1091, 38 L.R.A-.N.S: 
1157 (holding that the fact that plain- 
tiff did not, on the first day of the 
year, own property sought to be as- 
sessed for taxes, but acquired it sub- 
sequently, did not make it nontaxable 
for the remainder of the year). 


N.C.—Carstarphen v. Town of 
Plymouth, 118 S.E. 905, 186 N.C. 90. 


Tex.—Humble Oil & Refining Co. 
v. State, (Civ.App.) 3 S.W.(2d) 559. 


W.Va.—Cole v. State, 80 S.E. 487, 73 
W.Va. 410, Ann.Cas.1916D 1256. 


[a] Purchaser_at tax sale after 
assessment date is not liable for the 
taxes assessed prior to grant of the 
realty to him, unless, as was not 
shown, he voluntarily assesses the 
property to himself. Bains Bros. Inv. 
Co. v. Purdie, 60 So. 920, 180 Ala. 333. 


67. In re Wenatchee Heights 
Orchard Co., 212 F. 787. 


68. In re Wenatchee 
Orchard Co., supra. 

Inheritance or succession tax see 
infra XXII. 

69. Ind.—Corr v. Martin, 77 N.E. 
870, 37 Ind.App. 655. 

TIowa.—Cedar Rapids First Cong. 
Church v. Linn County, 30 N.W. 650, 
70 Iowa 396: Wangler v. Black Hawk 
County, 9 N.W. 314, 56 Iowa 384; 
Shaw v. Orr, 30 Iowa 355. 

Kan.—Radebaugh v. Dillon, 240 P. 
406, 119 Kan. 492; Howell v. Scott, 
24 P. 481, 44 Kan. 247. 

Ky.—Commonwealth Bank v. Com., 
94 S.W. 620, 29 Ky.L. 643 [aff 28 S. 
Ct. 82,207 U.S. 258, 52 L.Ed. 197]. 

La.—Prytania St. Market Co. v. 
New Orleans, 34 So. 797, 110 La. 835. 

Mo.—McLaren_ v. Sheble, 45 Mo. 
130. .And see Wilcox v. Phillips, 97 
S.W. 886, 199 Mo. 288. 

N.J.—Broeck v. Jersey City, 44 N. 
J.Law 156; Rutherford Park Assoc. 
vy. Union Tp., 36 N.J.Law 309; Ship- 
pen v. Hardin, 34 N.J.Law 79. 

N.Y.—Peo. v. Wells, 71 N.E. 1136, 
179 N.Y. 524. 

Or.—Ferguson v. Kaboth, 73 P. 200, 
74 P. 466, 43 Or.-414. 5 

Pa.—May’s Appeal, 67 A. 120, 218 
Pa. 64. 

§.C.—Harth,v. Gibbes, 37 S.C.L. 316. 

Tenn.—Crutchfield vy. Stambaugh, 8 
Heisk. 832; Campbell v. McIrwin, 4 
Hayw. 60. 


Heights 


TAX ATION 


one owning .the 


Tex.—Carswell v. Habberzettle, 87 
S.W. 911, 39 Tex.Civ.App. 493; Ed- 
wards v. Irvin, (Civ.App.) 45 S.W. 
1026 [rev on other grounds 47 S.W. 
719, 92 “Texi7258]. 


Va.—tTiller v. Excelsior Coal, etce., 
Corp:; 6 bcSik5 507.) 110> Va. dot. 


sgn elites v. Wallace, 38 N.S. 


[a] In Maryland, under the laws 
of that state, the duty devolves upon 
a party who has. aliened property 
with which 'he stands assessed to 
avail himself of the means which the 
law provides to have the transfer not- 
ed on the tax books and to obtain al- 
lowance therefor; if he fails to do so 
he cannot complain of being held li- 
able for the tax. Frederick County v. 
Clagett, 31 Md. 21 


[b] Under Massachusetts statute 
relating to apportionment of taxes 
where real estate is divided after its 
assessment, no personal liability is 
imposed on a purchaser of a part of 
a tract of land to whom a part of the 
tax assessed is apportioned, the only 
way of enforcing the collection of 
such tax being through the lien upon 
the fractional parcel. Rogers v. 
Gookin, 85 N.E. 405, 198 Mass. 434. 


Interests of buyer and seller gen- 
erally see infra §§ 187, 188. 


70. Louisiana Oil Refining Co. v. 
Louisiana Tax Com’n, 120 So. 23, 167 
La. 605. ; 


71. Commonwealth v. Crume, 
Siw. 1161, 142 Ky. 180. 


72. Goodrum v. Flowers, 172 S.W. 
1062, 162 Ky. 724; Commonwealth v. 
Crume, 133 S.W. 1161, 142 Ky. 180. 


73. See supra § 4. 
74. Pennick v. American 
Bank, 268 P. 1012, 126 Or. 615. 


75. U.S.—Steiff v. Tait, 26 F.(2d) 
489 [aff 31 F.(2d) 1020]; Tracy v. 
Reed, 38 F. 69, 18 Sawy. 622, 2 L.R.A. 
Wilion 
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Nat. 


Ind.—Mullikin v:. Reeves, 71 Ind. 
281. 
Ky.—Commonwealth vy. Kentucky 


Distilleries & Warehouse Co., 136 S.W. 
1032, 143 Ky. 314, 144 Ky. 263. 


Or.—Nehalem Timber & Logging 
Co. v. Columbia County, 189 P. 212, 
LOT Po hao iol, 100. 


Pa.—Carbone v. Stockholders Re- 
alty Co., Ine, 14 Pa.Dist.&Co. 695; 
Lamb v. Ellis, 25 Pa.Dist. 272. 


‘Tt is a general principle that tax- 
es follow the legal title.” Nehalem 
Timber & Logging Co. v. Columbia 
County, supra. 


[a] Storage accounts.—If defend- 
ant distillery company in fact op- 


rvaso, 129 So. 532, 170 La. 927; 
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holder or owner shall be liable as though no as- 
signment had been made, the original holder of a 
vendor’s lien note assigned without record is liable 
for taxes thereon,"? unless it satisfactorily appears 
that the assignee has listed it for taxation, in which 
case the original holder is not so liable.7? 
whom a tax levied has become a debt’? cannot avoid 
hability for the tax by selling the property.7¢ 


One to 


[§ 182] c. Nature of Title or Interest in General. 
The person having legal title to property is ordinarily 
regarded as the owner thereof for purposes of taxa- 
tion.*® ~This does not mean that the person assessed 
must have a perfect and unencumbered title to the 
property, but only that he should be vested with the 
apparent legal title,’® as where he is the owner of 
record,*? or with the possession coupled with such 
claims and evidences of ownership as will justify 


erated and controlled a number of 
distilleries, and owned the whisky 
manufactured by them, and the bond- 
ed warehouse receipts issued there- 
for, the storage charges were its 
property so as to be taxable to it, al- 
though the various distilleries were 
operated under the name they origin- 
ally bore before coming under defend- 
ant’s control, and the books showing 
the various storage accounts were 
kept under such original names. Com- 
monwealth v. Kentucky Distilleries & 
Warehouse Co., 136 S.W. 1032, 143 
Ky. 314, 144 Ky. 263. 


76. U.S.—Tracy v. Reed, 38 F. 69, 
13 ~Sawy.ii622) 27 asReAs ets. 

Cal.—L. E. White Lumber Co. v. 
Mendocino County, 171 P. 799, 177 Cal. 
710; Hart v. Plum, 14 Cal. 148. 


Iowa.—Stockdale v. Webster Coun- 
ty, 12 Iowa 536. 


La.—Ryals v. Todd, 116 So. 395, 165 
La. 952 [aff 8 La.App. 105]; Williams 
v. Landry, 16 So. 591, 47 La.Ann. 5. 

Mo.—Jasper Land & Improvement 
oe Neuere City, 239 S.W. 864, 293 

oO. : 


N.Y.—Harway Improvement Co. v. 
Partridge, 222 N.Y.S. 176, 220 App. 
Div. 595; Peo. v. Wells, 46 Misc. 13, 
89 N.Y.S. 847 [aff'92 App.Div. 622, 87 
N.Y.S. 1143, and aff 71 N.E. 1136, 179 
N.Y. 524]. 


Tex.—Hogg v. Sheffield, (Civ.App.) 
38 S.W.(2d) 353. 


Wash.—Sloan Shipyards Corpora- 
tion v. Thurston County, 190 P. 1015, 
1017, 111, Wash. 361 [quot Cyc]. 


[a] Ownership and not unfettered 
use of property is the primary basis 
of tax liability, so that one owning 
property during the pendency of con- 
demnation proceedings is subject to 
tax thereon. Jasper Land & Improve- 
ment Co. v. Kansas City, 239 S.W. 864, 
293 Mo. 674. 


[b] Property bought on credit.— 
The fact that the owner of property 
bought it on credit or with borrowed 
money does not exempt him from 
taxation on it. McConn v. Roberts, 
25 Iowa 152. 


{c] Deed unrecorded.—The owner 
of land is liable for the taxes on it, 
although the deed under which he 
claims is not recorded. Francis v. 
Washburn, 5 Hayw. (Tenn.) 294. 


[ad] Goods -held for expert.—The 
fact that property is held with a view 
of selling it out of the state, and that 
it is so sold, does not affect the lia- 
bility of the owner for the taxes on it. 
McConn v. Roberts, 25 Iowa 152. 


77. City of Hartford v. Pallotti, 89 
A. 1119, 88 Conn. 73; Veith v., Villa- 
Riges 
Cypress Co. v. Albert Hanson Lumber 
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the assumption that he is the owner;7® and assessors 
are not required to go behind the records and search 
out unrecorded transfers-or anticipate the judicial 
settlement of a title which is in litigation.*® Where, 
however, the person assessed has neither real nor 
apparent title, he may not be regarded as owner for 
purposes of taxation.°® Under statutes providing 
that real and personal property shall be taxed to 
the person claiming the same, or to the person who 
is in possession and actual occupancy thereof, if such 
person will consent to be taxed for the same, it is 
immaterial who is the ultimate owner of the fee, as 
title is not the test of taxability.*? 


Separate particular estates or interests.°? Under 
statutes defining real property as including the land 
itself and also any estate or interest therein less 
than the fee simple, it has been held that the legal 
title to real estate is the only subject of taxation,®? 
and that all lesser estates are merged therein.** Un- 


Co., 53 So. 700, 127 La. 450; Conners 
v. City of Lowell, 95 N.B. 412, 209 
Mass. 111, Ann.Cas.1912B 627; Myers 


v. Rental Income Corporation, 101 Pa. | demption. 


Super. 438. 8; Butler v. 
Mass. 19. 
[a] Contemplated condemnation.— 
Under Gen. St. (1902) §§ 2296, 2299, 79. 


2396, land is properly assessed to its 
record owner at the time for assess- 
ment, and he is liable for the tax, 
notwithstanding prior steps to con- 
demn it, of which the assessors had 
no notice, actual- or constructive. 
City of Hartford v, Pallotti, 89 A. 
1119, 88 Conn, 73. 


[b] Record and registered owner 
of real estate is primarily liable for 
payment of taxes as Owner. Myers 


139 Mass. 19; 
Mass. 559. 


281, 


TAXATION 


at a tax sale, who has taken and re- 
corded his deed, although the former 
owner may still have a right of re- 
Miana y. Elliott, 51 Cal. 
Stark, 29 N.E. 213, 139 


La.—Palmer v. Board of As- 
sessors, 8 So. 487, 42 La.Ann. 1122; 
Wee v. Clark, 8 So. 627, 42 La.Ann. 


Mass.—Butler v. Stark, 29 N.E. 213, 
Forster v. Forster, 129 


N.Y.—Whitney v. Thomas, 23 N.Y. 


Pa.—Myers vy. Rental Income Cor- 
poration, 101 Pa.Super. 438. 


[§ 182 


der the rule prevailing in other jurisdictions, taxable 
property in land is not limited to the title in fee,*° 
but may include any usufructitary interest,°® or a 
mere right of possession.’7 Separate interests in 
the same property may be separately taxed to their 
respective owners,®* and where particular estates or 
interests in lands are subject to taxation, such sep- 
arate estates or interests should be separately as- 
sessed for taxation to their respective owners.*® Sc 
also, where a person owns an estate or interest whici 
renders him liable for the payment of all taxes on 
the property during its continuance,®® as in the ease 
of a life estate,®°! he may be regarded as the owner 
and the entire property assessed to him.®? It has 
also been held that property may be assessed for 
taxation to the owner of a dower interest therein,®* 
although a widow’s quarantine interest has been 
held not taxable,?* and’ taxes may be imposed on 


Cal. 710: State -v. “Moore, -12) Cal. 
56; Topeka Commercial Security Co. 
vy. McPherson, (OKl.) 52 P. 395. 


[a] Assessable interest need not 
be complete equitable title.—L. E. 
White Lumber Co. v. Mendocino Coun- 
ty Pe OO LE Caleauta Os 


87. L. E. White Lumber Co. v. 
Mendocino County, 171 P. 799, 177 
Cal. 710; State v. Moore, 12 Cal. 56; 
Topeka Commercial Security Co. v. 
McPherson, (OKl.) 52 P, 395. 


88. Central Coal & Coke Co. v. 
Carselowey, 40 F.(2d) 540 [aff 45 F. 
(2a) 744]; Homestake Exploration 
Corporation v. Schoregge, 264 P. 388, 
31 Mont. 604; Northern Pac. Ry. Co. 
v. Mjelde, 137 P. 386, 48 Mont. 287. 


v. Rental Income Corporation, 101 Wash.—Sloan’ Shipyards Corpora- : 
Pa.Super. 438. tion v.:' Thurston County, £905P. 2016, [Ge aa ieee Bue Ske ah eee ae 
[e] Validity of deed.—(1) One| 11%, 111 Wash. 361 [quot Cyc]. v. Gormley, 87 P. 507, 44 Wash. 465. 


holding under a recorded tax deed, in- 


valid on its face, is not a “person | 981- 
appearing of record as owner,” with-|131 Mo. 424: 
in Rev. L. c 12 § 15, requiring an as-| 453. 


sessment to the owner of record; for, 
when a tax deed fails to convey a 
title, it fails to convey the rights of 
the original owner, who remains the 
only person appearing of record as 
owner, and a sale founded thereon is 


[a] 


tax as owner. 
453. 


void. Conners v. City of Lowell, 95 
N.E. 412, 209 Mass. 111, Ann.Cas. [b] 
1912B 627. (2) An assessment of 


land, made to one not in possession, 
-but who holds a tax collector’s deed, 
valid on its face and duly recorded, 
but who has failed by inadvertence to 


able as owner. 


[ce] 


80. Mullikin v. Reeves, 
Moss v. Kauffman, 33 S.W. 20, 
Pitts v. Booth, 15 Tex. 
Katrinsky v. Esterhazy Protes- | 14 
eg Separate School Dist., 7 Terr.L. 


Holder of conditional certifi- 
cate for the land is not subject to 
Pitts v. Booth, 15 Tex. 


One holding under void con- 
|veyance from the county is not tax- 
Moss v. Kauffman, 33 
S.W.. 20; 1381 Mo. 424. 


Tenant with option of pur- 


71 Ind.| Yeasehold interests see infra § 184. 


omamag 2 interests see supra §§ 136— 


90. Conn.—Meriden v. Maloney, 49 
A. 897, 74 Conn. 90; White v. Port- 
land, 34 A. 1022, 67 Conn. 272. 


Ky.—Morrison v. Fletcher, 84 S.W. 
548, 119 Ky. 488, 27 Ky.L. 124. 


Me.—Garland v. Garland, 73 Me. 97. 


N.Y.—People v. Pulteney Bd. of As- 
sessors, 101 N.Y.S. 176; Fleet v. Dor- 
land, 11 How.Pr. 489. 


file in the registry of deeds or with 
the city treasurer a statement of his 
residence and place of business, re- 
quired by Rev. L. c. 13 § 45 (now St. 
[1909] c 490 pt 2 § 46), is sufficient to 
sustain a sale for taxes. Conners Vv. 
City of Lowell, supra. 


78. Cal.—Maina  v. 
Cal. 8. 


La.—Selby v. Levee Com’rs, 14 La. 
Ann, 434 


Mass.—Ravimond v. Worcester, 51 
N.E. 1077, 172 Mass. 2.05. 


Wash.—Sloan Shipyards Corpora- 
tion v. Thurston County, 190 P. 1015 
1017, 111 Wash. 361 [quot Cyc]. 


Wis.—Merrill v. P. B. Champagnsa 
Lumber Co., 43 N.W. 6538, 75 Wis. 142. 


[a] Rule applied.—(1) Where one 
enters upon land under claim of title 
in fee and continues the possession 
and claim so as to set the statute of 
limitations running in his favor, he 
may be taken as the owner for all pur- 
poses of taxation. Link y. Doerfer, 42 
Wis. 391, 24 Am.R. 417. (2) The 
Same is true of the purchaser of land 


Elliott, 51 


chase not “owner’’ within the mean- 
ing of tax acts. Katrinsky v. Ester- 
hazy Protestant Separate School 
Dist., 7 Terr.L. 265. 


[d] Unconfirmed donee,— Taxes 
cannot be assessed against one to 
whom a parol gift of the land has 
heen made, never confirmed by deed. 
Mullikin v. Reeves, 71 Ind. 281. 


81. Piper v. Town of Meredith, 139 
A.’ 294, 83 N.Y 107, 55 A.L.R. 148) 


82. Other particular estates or 
interests see passim infra §§ 183-199. 


83. Pacific Spruce Corporation v. 
Lincoln County, Or., 21 F.(2d) 586 
[aff 26 F.(2d) 485] (construing Ore- 
gon statute). 


84. Pacific Spruce Corporation v. 
Lincoln County, Or., supra (constru- 
ing Oregon statute). 


85. L. E. White Lumber Co. vy. 
Mendocino County, 171 P. 799, 177 Cal. 
710; State v. Moore, 12 Cal. 56; 
Topeka Commercial Security Co. v. 
McPherson, (Okl.) 52 P. 395. 


86. L. E. White Lumber Co, vy. 
Mendocino County, 171 P. Ties ete aay fre 


AG oie hast v. Blount, 33 N.C. 


Tenn.—Ferguson v. Quinn, 36 S. 
W. 576, 97 Tenn. 46, 33 L.R.A. 688. 


Vt.—Wilmot v. Lathrop, 32 A. 861, 
GOVE. CTL: 


91. See Estates § 93. 


92. White v. Portland, 34 A. 1022, 
67 Conn. 272; Ferguson v. Quinn, 36 
S.W. 576, 97 Tenn. 46, 33 L.R.A. 688; 
Wilmot v. Lathrop, 32 A. 861, 67 Vt. 
671. See also cases supra note 90. 


93. Com. v. Hamilton, 72 S.W. 744, 
24 Ky.L. 1944 (owner of a dower 
interest is within the application of 
a statute requiring real estate to be 
listed against “‘the owner of the first 
freehold estate therein’’). 


94. Schowe v. Kallmeyer, 20 S.W. 
(2d) 26, 323 Mo. 899. See Lynde v. 
Brown, 9 N.E. 735, 145 Mass. 337 
(holding that a widow having only an 
unassigned dower right in lands and 
who has leased the land to a tenant 
who is in possession is not a person 
“who is either the owner or in pos- 
session” of the land to whom it 
should be assessed under the Massa- 
chusetts statute). 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 182-183] 


the tenant with respect to a homestead estate,®® or 
estate defeasible upon a condition subsequent,°® al- 
_ though in the latter case the possibility of reverter 
| remaining in the grantor is not taxable to him as an 


interest in realty.°? 


Contingent interest in land has been held not tax- 


able to the contingent owner.?8 


Mere chattel interest in land is not taxable under 
statutes providing for taxation to the owner of any 


interest in real estate. 


[§ 183] d. Property Leased and Leasehold Es- 


tates'—(1) Property under Lease. 


lease for a term of years is taxable generally to the 
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contrary statute, a lessee of government owned realty 
is not subject to tax upon the realty.? 
the lease is in perpetuity or for a long term, the 
property leased may be taxable to the lessee,* on 


But where 


the theory that such a lease gives the lessee a chat- 


tel real substantially equivalent to a conveyance of 


the fee,® or that it creates in the lessee a determina- 


ble or base fee.® 


Lands subject to ground rent’ are to be taxed as 
estates in fee simple subject to no encumbrance ;* 


and the owner of a ground rent is not liable for any 


Property under 
see.19 


owner, not to the tenant,? and, in the absence of 


95. Schowe v. Kallmeyer, 20 S.W. 
(2d) 26, 323 Mo. 899. : 


96. Baltimore Shipbuilding, ete. 
Co. v. Baltimore, 54 A. 623, 97 Md. 97 
faff 25 °S:.Ct. 50, 2195 U.S. 375; °49° Ja. 
Ed. 242). 


97. City of Gainesville v. Brenau 
College, 103 S.E. 164, 150 Ga. 156. 


[a] Rule applied.—A conveyance 
in consideration of one dollar and 
specified conditions, including the 
grantee’s assumption of the grantor’s 
bonded indebtedness on_the land, the 
title to revert until the conditions 
have been complied with, being a con- 
veyance on a condition subsequent, 
the possibiity of reverter remaining 
in the grantor is not an estate in 
land, and is not subject to taxation. 
City of Gainesviile v. Brenau College, 
103 S.E. 164, 150 Ga. 156. 


98. Nation v. Green, 123 N.E. 163, 
188 Ind. 697. 


[a] Iustration.—W here testa- 
trix by will placed a deed described 
therein in which her minor foster 
daughter was grantee in the hands 
of her executors, reserving a life es- 
tate and providing that the land be 
held in trust after her death for the 
benefit of such grantee until she 
reached the age of twenty-one, when 
the deed was to be delivered to 
grantee and convey the fee, and fur- 
ther providing that, in the event of 
the child’s death prior to reaching 
age twenty-one, the deed should be 
destroyed and the title otherwise dis- 
posed of, the deed gave the child no 
present interest, so that taxes as- 
sessed on the land during deceased’s 
life were chargeable to the residuary 
estate therein. Nation v. Green, 123 
N:E. 163, 188 Ind. 697. 


. Possibility of reverter see supra 
text and note 97. 


99. Comstock v. Town of Water- 
ford, 81 A. 1059, 85 Conn. 6, 37 L.R.A. 
(N.S.) 1166. 


[a] Ilustration.—Gen. St. (1902) 
§ 2299, providing that any interest in 
real estate listed for taxation shall 
be set by the assessors in the list of 
the party in whose name the title to 
such interest stands on the land rec- 
ords of the town, requires the listing 
of a freehold interest properly termed 
“real estate,” and not a mere chattel 
interest in land. Comstock v. Town 
of Waterford. 81 A. 1059, 85 Conn. 
6, 37 L.R.A.(N.S.) 1166. 


1. Liability for taxes generally as 
between landlord and tenant and 
agreements relating thereto see Land- 
lord and Tenant §§ 753-764. 


2. Cal.—Pacific Telephone & Tele- 
graph Co. v. State Board of Equaliza- 
tion, 259 P. 42; ‘Southern California 
Telephone Co. v. State Board of 
Equalization, 259 P. 47; Graciosa Oil 
Co. v. Santa Barbara County, 99 P. 
483, 155 Cal. 140, 20 L.R.A.(N.S.) 211. 


[61 C. J.—14] 


Conn.—Montgomery v of 


Branford, 142 A. 574, 107 


Ill.— Chicago, ete., R. 
a N-E. 510759 153, Ti: 


tee eek ee v. Campbell, 23 La.Ann. 


. Town 

Conn. 697. 
Co. v. People, 
409, 29 L.R.A. 


‘“Miss.—Robertson vy. Puffer Mfg. 
Co., 73 So. 804, 112 Miss. 890. 


' Mo.—State v. Thompson, 51 S.W. 
98, 149 Mo. 441; State v. Mississippi 
River Bridge Co., 35 S.W. 592, 134 Mo. 
321; State v. Mississippi River 
Bridge. Co., 19 S.W. 421, 109 Mo. 253. 


Pa.—Moore’s Appeal, 4 Pa.Dist. 
EA ae er ol v. McNaughton, 3°Pa. 
Oo. . 


Tenn.—East Tennessee, ete., R. Co. 
v. Morristown, (Ch.App.) 35 S.W. 771. 


Alta.—Banner Coal Co. vy. Gervais, 
[1922] 70 Dom.L.R. 206. 


Ont.—McCarrall v. Watkins, 19 U. 
C.Q.B. 248. 


[a] Yand held under ordinary 
lease giving the right to hold the 
land for usufructuary purposes only 
is, as a general rule and in the ab- 
sence of statute to the contrary, to 
be assessed as a whole, the assess- 
ment including both the value of the 
estate for years and of the remainder 
or reversion, and the owner of the 
fee being deemed the owner of the 
whole estate for purposes of taxa- 
tion. Graciosa Oil Co. v. Santa 
Barbara County, 99 P. 4838, 155 Cal. 
140, 20 L.R.A.(N.S.) 211. 


[b] Lease for sixty-four years 
was not taxable against the lessee as 
conveying an interest in the land, as 
it did not convey the fee nor create 
in plaintiff a freehold interest, nor 
any other interest in the land as such, 
but gave merely a right to use the 
land. Montgomery v. Town of Bran- 
ford, 142 A. 574, 107 Conn. 697. 


{e] Lessor of soda fountain, be- 
ing the holder of the legal title, is 
liable for the personal property tax 
upon it. Robertson v. Puffer Mfg. 
Co., 73 So. 804, 112 Miss. 890. 


{d] Under statute requiring prop- 
erty to be assessed in name cf owner, 
the lessor is to be regarded as the 
owner. East Tennessee, etc., R. Co. v. 
Seg tie) (Tenn.Ch.App.) 35 S.W. 


3. Boston Molasses Co. v. Com., 79 
N.E. 827, 198 Mass. 387; State ex rel. 
and to Use of Potter, Collector, v. 
Springfield Convention Hall Ass’n, 
257 S.W. 113, 301 Mo. 663. 


[a] ands leased from common- 
wealth may in the first instance be 
assessed against the tenant under a 
statute providing for assessment to 
tthe person in actual possession there- 
of, but the tenant is not ultimately 
liable for the taxes. Boston Molasses 
oar v. Com., 79 N.E. 827, 193 Mass. 


of the taxes assessed on the land out of which the 
rent issues,® the property being taxable to the les- 


[b] Leased from city.—Where a 
lease from a city, to a convention 
hall association provided that the 
association was to erect a building 
and pay an annual rental for fifty 
years, the building at the end of that 
time to belong to the city, it being 
specifically mentioned as a part of 
the leasehold, and the lessee having 
no-rights in the building further 
than to occupy and sublet it, the 
building did not belong to tthe as- 
sociation, and hence the association 
was not liable for taxes attempted to 
be assessed upon the building alone 
and not upon the leasehold estate. 
State ex rel. and to Use of Potter, 
Collector, v. Springfield Convention 
eit Ass’n, 257 S.W. 113, 301° Mo. 


_ Taxation of leasehold interest see 
infra § 184. 


4. Conn.—Connecticut Spiritualist 
Camp-Meeting Assoc. v. East Lyme, 5 
Ay 849, 54 Conn. 152. 


D.C.—Washington Market Co. v. 
District of Columbia, 15 D.C. 416 [ap- 
peal dism 11 S.Ct. 4, 137 U.S. 62, 34 
L.Ed. 572]. 


Mich.—North Park Bridge Go. v. 
Nees Tp., 107 N.W. 711;-148 Mich. 
oe 


Miss.—Street v. So. 


773, 75 Miss. 822. 


N.H.—Piper v. Town of Meredith, 
$33 Asy 22:94,.)/83 NA 07,. 5S ASIGER: 
48. : 

N.J.—Ocean Grove Camp Meeting 
Ass’n of Methodist Episcopal Church 
v. Reeves, 75. A. 782, 79 N.J.Law 334 
[aff 79 A. 1119, 80 N.J.Law 464]. 


N.Y.—Elmira v. Dunn, 22 Barb. 
402. 


Ohio.—Cincinnati College vy. Yeat- 
man, 30 OhioSt, 276. 


Contra State v. Mississippi River 
Bridge Co., 35 S.W. 592, 134 Mo. 321. 


5. Montgomery v. Town of Bran- 
ford, 142) A. 574; 576, 107- Conn; 69:7 
Dennis’ Appeal, 44 A. 545, 72 Conn. 
369. 


6. Connecticut Spiritualist Camp- 
Meeting Assoc. v. East Lyme, 5 A. 849, 
54 Conn. 152; Piper v. Town of Mere- 
dith, 189 A. 294, 83 N.H. 107, 110, 55 
A.L.R. 148 [cit Cyc]. 


7. See Ground Rents 28 C.J. p 832. 


8. Robinson y. Allegheny County, 
i ea. P62: 


9. Philadelphia Library Co. y. Ing- 
ham, 1 Whart. (Pa.) 72. 


10. Penick vy. Atkinson, 77 S.E, 
1055, 139 Ga. 649, 46 L.R.A.N.S. 284, 
Ann.Cas.1914B 842. g 


[a] Rule applied.—Where land is 
leased for aS long as the lessee, his 
heirs or assigns, shall pay a stipulat- 
ed annual ground rent, and shall com- 
ply with certain covenants, the prop- 


Columbus, 23 
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[§ 184] (2) Leasehold Estates and Interests. 
The interest or estate of a tenant for years is sub- 
ject to tax as such,1? and has been held taxable to 
the tenant as personalty? unless classified by stat- 
ute for purposes of taxation as real estate.** 


Leasehold of exempt property!* may be taxable.** 


[§ 185] e. Property Subject to Mortgage or Other 
Lien.'®° In the absence of contrary statute,’* an 
owner of land who has encumbered the same by a 
mortgage or other lien does not cease to be the own- 
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— [§§ 184-186 


er for purposes of taxation, and the taxes are prop- 
erly assessed and charged to him, not to the mortgagee 
or lienor;1* and extept as otherwise provided by 
statute,!” and the same rule applies to a pledge of 
personal property or a chattel mortgage, it being 
proper to assess and charge the tax to the pledgor 
or mortgagor and not to the pledgee or mortgagee.”° 


[§ 186] f. Equitable Estates or Interests.** 
While ordinarily the owner of property for the pur- 
pose of taxation is the person having the legal title 
or estate,2* an equitable estate or interest in land 


erty should be taxed to the lessee as 
owner. Penick v. Atkinson, 77 S.E. 
1055, 189 Ga. 649, 46 L.R.A.N.S. 284, 
Ann.Cas.1914B 842. 


11. Ala.—Freeman v. State, 22 So. 
560, 115 Ala. 208. 

Hawaii—tIn re Assessment of Tax- 
es Oahu R., etc., Co., 17 Hawaii 163. 


Tll.—La Salle County Mfg. Co. v. 
Ottawa, 16 Ill. 418. . 


Ky.-—Purcell v. City of Lexington, 
216 S.W. 599, 186 Ky. 381, 388 [error 
dism 40 S.Ct. 583, 253 U.S. 476, 64 L. 
Ed. 1021]. ; 


Mass.— Newburyport Turnpike 
Corp. v. Upton, 12 Mass. 575; Martin 
v. Mansfield, 3 Mass. 419. See Dono- 
van v. City of Haverhill, 141 N.E. 
564, 247 Mass. 69, 30 A.L.R. 358 (hold- 
ing that under G. L. c 59 § 11, pro- 
viding that taxes on real estate shall 
be assessed either to the owner or to 
the person in possession, real estate 
tax, whether assessed to the owner of 
the fee or to the person in posses- 
sion, is a tax on the whole land, and 
not merely on the interest of the per- 
son taxed, and that in view of G L. 
e 59 § 11, and c 60 §§ 37, 438, 45, an 
assessment of real estate taxes may 
not be laid on a leaSe as an interest 
in the land which is to be assessed, 
nor on the owner of such interest as 
lessee). 


N.Y.—Elmira v. Dunn, 22 Barb. 
402. , 

N.C.—Willard y. Blount, 33 N.C. 
624. 


4 Pa.—Wagner v. Com., 15 Wkly.N.C. 
4. 


Wash.—Moeller vy. Gormley, 
507, 44 Wash. 465. 


[a] Leasehold having independent 


STEP: 


value.—Ky. St. § 4049 does not exempt |} 


from taxation the leasehold interest 
in land and only excuses the owner 
thereof from listing it separately for 
taxation when its value is an insep- 
arable part of, and included in, the 
ordinarily larger interest remaining 
in the owner of the freehold, and ten- 
ants are liable for taxes on leasehold 
which has a separate and independent 
cash value that can be estimated at 
its fair voluntary sale price, even if 
as between themselves the _ taxes 
ought to be paid, under § 4049, by the 
lessor, and are recoverable by the 
lessee from lessor under § 4033. Pur- 
cell y. City of Lexington, 216 S.W. 599, 
186 Ky. 381 [error dism 40 S.Ct. 583, 
253 U.S. 476, 64 L.Ed. 1021]. 


12. Hammond Lumber Co. y. Los 
Angeles County, 285 P. 896, 104 Cal. 
App. 235; Wilgus v. Com., 9 Bush 
(Ky.) 556; In re St. Thomas Ct. of 
’ Revision, 7 Can.L.J. 46. 


13. People v. International Salt 
Co., 84 N.E. 278, 233 Ill. 223; Elmira 
v. Dunn, 22 Barb. (N.Y.) 402; Peo- 
ple v. Gass, 104 N.Y.S. 884, 53 Misc. 
363 [aff 104 N.Y.S. 885, 120 App.Div. 
147, aff 838 N.E. 1129, 190 N.Y. 565]; 
Cincinnati College v. Yeatman, 30 
OhioSt. 276; Moeller vy. Gormley, 87 
P. 507, 44 Wash. 465. 


14. Exempt property see infra §§ 
382-618, 


15. See cases infra this note. 


[a] In California (1) in the ab- 
sence of an agreement to the contra- 
ry, tax of usufructuary interest falls 
on the lessee when land leased is own- 
ed by the state or municipality. 
Hammond Lumber Co. v. Los Angeles 
County, 285 P. 896, 104 Cal.App. 235. 
(2) Under Const. art 13 §§ 1-10, and 
Pol. Code §§ 3617, 3820, and 3821, de- 
fining taxable property, the lease giv- 
en by the state by St. (1907) p 987, of 
certain tideland to be used for public 
purposes, and giving no right to re- 
move any portion of the freehold, is 
not taxable property, even though Pol. 
Code § 3887, requiring a leasehold to 
be assessed against. the lessor, was 
repealed. San Pedro, L. A. & S. L. R. 
Co. v. City of Los Angeles, 139 P. 
1071, 167 Cal. 425, 52 L.R.A.N.S. 991. 
(3) Under Pol. Code §§ 3627, 3636, re- 
quiring property to be assessed in the 
name of the owner, possession by the 
lessee is regarded as possession of the 
lessor, and the interest of the lessee 
is not regarded as taxable property. 
San Pedro, L. A. & S. L. R. Co. v. City 
of Los Angeles, supra. (4) The fact 
that the state is the owner of the 
fee of land, a leasehold in which is 
held by a corporation, and the fee, 
therefore, cannot be taxed, does not 
authorize the taxation of the lease- 
hold. San Pedro, L. A. & S. L. R. Co. 
v. City of Los Angeles, supra. 


[b] Im fMllinois, under statute, 
where real estate which is exempt 
from taxation is leased to another 
whose property is not exempt and the 
leasing of which does not make the 
real estate taxable, the leasehold es- 
tate shall be listed as the lessee’s 
property. People vy. International 
Salt Co., 84 N.E. 278, 233 Ill. 223. 


16. Liability for taxes on mort- 
gaged property as between mortgagor 
ers mortgagee see Mortgages §§ 614— 


Mortgage debts see supra § 164. 


Mortgage registration tax see in- 
fra XIX. 


17. See statutory provisions. 
18. U.S.—Greenwalt v. Tucker, 8 
Bie 7927573 McCrary (166; But see 


Schenck v. Peay, 21 F.Cas.No. 12,451, 
1 Dill. 267 (to the effect that a lien 
ereditor of the owner of the fee is 
an “owner of the land” within the 
meaning of those words as used in 
the act of 1862 and for the purpose 
of paying taxes). 


Ga.—Decatur County Building & 
Loan Ass’n vy. Thigpen, 160 §.E. 387, 
173 Ga. 363. 


La.—Augusti v. Citizens’ Bank, 15 
So. 74, 46 La.Ann. 529. 


Me.—Coombs y. Warren, 34 Me. 89 
(holding that land cannot be taxed 
to a mortgagee not in possession). 


Mass.—Equitable Trust Co. of New 
York v. Kelsey, 95 N.E. 850, 209 Mass. 
416, Ann.Cas,1912B 750; Davis v. Bos- 
ton, 129 Mass. 377; Westhampton vy. 


Searle, 127 Mass. 502. 


Neb.—Baker v. Grand Island Bank- 
ing Co., 983 N.W. 428, 4 Neb. (Unoff.) 
100. 


N.H.—Morrison v.~ Manchester, 
N.H. 538. But see Glidden v. 
port, 66 A. 117, 74 N.H. 207. 


N.J.—In re Cox, 36 N.J.Eq. 448. 


N.Y.—People v. New York Tax, etc., 
Com’rs, 58 N.Y. 242, 47 How.Pr. 164. 


Okl.— Board of Com’rs of Canadian 
County v. Tinklepaugh, 152 P. 1119, 49 
Okl. 440. { 


Wis.—Boyington v. Southwick, 97 
N.W. 903, 120 Wis. 184. 


Alta.—Tarrabain y. Jamha, 19 Alta. 
L. 273, [1923] 1 Dom.L.R. 914. 


19. See statutory provisions. 


{a] In Massachusetts, ordinarily 
the general owner of intangible, per- 
sonal property is subject to taxation, 
but under Tax Act pt 1 § 26, tangible 
personalty pledged is taxable as prop- 
erty of pledgee. Boston Loan Co. v. 
Commonwealth, 112 N.E. 875, 224 
Mass. 181. 


[b] In Wisconsin the statute pro- 
vides that personalty shall be assess- 
ed to the pledgee thereof, and gives 
a pledgee paying taxes on pledged 
property a remedy against the pledg- 
or. Milwaukee v. Wakefield, 113 N. 
W. 34, 115 N.W. 137, 134 Wis. 462. 


26. Parsons Natural Gas Co. v. 
Rockhold, 100 P. 639, 79 Kan. 661 
(property pledged); Foy v. Comanche 
County, 76 P. 859, 69 Kan. 206; Gib- 
bins v. Adamson, 48 P. 871, 5 Kan.App. 
90; Waltham Bank v. Waltham, 10 
Metc. (Mass.) 334; Union Stock Yards 
Nat. Bank v. Thurston County, 91 N. 
W. 286, 92 N.W. 1022, 65 Neb. 408; 
Ratterman y. Ingalls, 28 N.E. 168, 48 
OhioSt. 468. 


[a] Stock pledged as collateral.— 
A broker who holds as pledgee corpo- 
rate stock bought for his customers 
on their order therefor, under an 
agreement that the ownership shall 
be in the customer subject to a lien 
of the broker for any debts due to 
him, and that the broker shall keep 
the stock of each customer distinct 
and deliver to each the identical stock 
bought for him, is not the owner of 
the stock and is not liable for taxes 
thereon. Chase v.. Boston, 79 N.E. 
736, 193 Mass. 522. 


[b] Sewing machines delivered un- 
der contract’ in the form of a lease 
providing that the lessee shall pay to 
the sewing machine company a cer- 
tain monthly rental until a certain 
sum has been paid, with the option of 
then returning the machine or pur- 
chasing it for the sum of one cent, 
remain the property of the company 
and are taxable to it as a part of its 
stock in trade. Singer Mfg. Co. v. 
Beso County, 1 N.E. 419, 139 Mass. 


21. “Equitable estate,” “equitable 
interest,” and “equitable owner” see 
Equitable 20 C.J. p 1302. 


22. See supra § 182. 
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New- 


-For later cases, developments and changes in the law see Annotations, same title and section number, 


| is subject to taxation, if within the terms of the 
statute imposing the tax;?° but the same land ought 
not to be taxed both to the equitable owner and to 


the holder of the legal title.?+ 


[§ 187] g. Interests of Buyer and Seller—(1) Of 
Land may be assessed and taxed to a 
person who is in possession thereof under an execu- 
tory contract of sale;?* and in that ease it is not tax- 
able to the vendor,?? although the latter may be 
taxed on the notes or other securities given for the 
However, if the 
purchaser has not gone into possession under the 
executory contract,?® or, if the contract of sale is 
only conditional or reserves a life estate to the ven- 
dor, then vendor is properly taxable as the owner 
of the premises;*° and where the transaction does 


Realty.25 


deferred payments as credits.?8 


23. U.S.—Hodgdon v. Burleigh, 4 
F. 111; Astrom v. Hammond, 2 F.Cas. 
No. 596, 3 McLean 107. 


Ky.—Commonwealth y. First Chris- 
tian Church of Louisville, 183 S.W. 
943, 169 Ky. 410, Ann.Cas.1918B 525 
Loverr 186 S.W. 880, 171 Ky. 62]. 


N.J.—Mausoleum Builders of New 
Jersey v. State Board of Taxes and 
Assessments, 100 A. 236, 90 N.J.Law 
163 [aff 96 A, 494, 88 N.J.Law 592]. 


Okl.—Morris v. Board of Com’rs of 
Love County, 177 P. 900, 74 Okl. 199; 
Bowls vy. Oklahoma City, 104 P. 902, 
24 Okl. 579, 24 L.RVA.N.S. 1299. 


Can.—Grand Trunk Pac. R. Co. v. 
Calgary, 55 Can.S.C. 103; In re Heinze, 
52 Can.S8.C. 15 [dism appeal 20 B.C. 
99]; Calgary, ete., Land Co. v. Atty.- 
Gen., 45 Can.S.C. 170 [appeal gr 2 
Alta.L. 446]. 


Compare Philadelphia y. Myers, 14 
Pa.Dist.&Co. 143 (to the effect that, 
while an equitable interest, as such, 
is not taxable, where a real owner- 
ship is concealed under the guise of 
an equitable interest, the holder of 
the real ownership so concealed may 
be taxed with respect to the realty). 


“Our statutes provide that lands 
shall be assessed in the name of the 
owner thereof. It is not required that 
the owner have the legal title, and it 
is well settled by this court that, for 
the purpose of taxation,» equitable 
ownership is sufficient.” Morris v. 
Board of Com’rs of Love County, 177 
P. 900, 74 OkKl. 199. 


[a] Independent of statute or ex- 
press contract stipulation, the holder 
of the equitable title to land is so far 
the owner thereof that an assessment 
of a general tax against the property 
in his name as such owner is valid. 
Bowls v. Oklahorna City, 104 P. 902, 
24 Okl. 579, 24 L.R.A.N.S. 1299. 


[b] In Porto Rico, under code pro- 
visions, taxes levied on the value of 
property in usufruct should be paid 


by the usufructuary. Buitrago v. 
Gilot, 27 PortoRico 327. i 

24. Whitham v. Sayers, 9 W.Va. 
671. : 


Double taxation generally see supra 
§§ 69-86. 

25. Effect of sale or conveyance 
after assessment see supra § 181 text 
and note 69. 

26. U.S.—Stieff v. Tait, 26 F.(2d) 
489 [aff 31 F.(2d) 1020]. 

Ga.—Beaton v. Ware County, 156 S. 
E. 672, 171 Ga. 798; Morgan v. Burks, 
15 S.H. 821, 90 Ga. 287; Athens Nat. 
Bank v. Danforth, 7 S.E. 546, 80 Ga. 
5d: 


Kan.—Wilcox y. Ellis, 14 Kan. 588, 
19 Am.R. 107. 


Mo.—Anderson v. Harwood, 47 Mo. 
App. 660. And see Farber v. Purdy, 
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to the land.#+ 


hot Coss}; 297 


not amount to a binding eontract of purchase, the 
prospective purchaser is not taxable with respect 


Realty exempt in hands of vendor?2 becomes tax- 


69 Mo. 601 (stating text rule in suit 
between vendor and vendee). 


N.H.—Buttrick vy. Nashua Iron, ete, 
Cos 5 94N AES 392: 


N.Y.—People ex rel. Donner-Union 
Coke Corporation v.- Burke, 198 N.Y.S. 
601, 204 App.Div. 557 [aff 142 N.E. 
320, 236 N.Y. 650]. 


Okl.—Morris v. Board of Com’rs of 
Love County, 177 P. 900, 74-Okl. 199; 
Bowls vy. Oklahoma City, 104 P. 902. 
24 Okl. 579, 24 L.R.A.N.S. 1299, 


Tenn.—Guthrie vy. South Western 
Iron Co., 8 Heisk. 826. 


Tex.—Harvey v. Provident Inv. Co., 
(Civ.App.) 156 S.W. 1127; Taber v. 
gaat’? 85 S.W. 835, 38 Tex:Civ.App. 

Can.—Grand Trunk Pac. R. Co. v. 
Calgary, 55 Can.S.C. 103. 


B.C.—In re Heinge, 20 B.C.,99 [ap- 
peal dism 52 Can.S.C. 15]. 


Sask.—Kamsack v. Town Properties 
Co., 68 Dom.L.R. 660. 

See Miller v. Corey, 15 Iowa 166 
(to the effect that the vendee should 
pay the taxes where in possession un- 
der a contract expressing a Sale ae- 
tually made but with delivery of deed 
postponed); Watson v. Sawyers, 54 
Miss. 64 (stating the text rule in a 
specific performance case). 

“For the purposes of taxation, the 
public may treat property as belong- 


ing either to the maker or holder of a 


bond for title or other executory con- 
tract of sale, when the latter is in 
possession of the property taxed.” 
Beaton v. Ware County, 156 S.E. 672, 
673, 171 Ga. 798. 


[a] Although vendor’s lien is re- 
tained for security,.a vendee of land 
is, for the purpose of taxation, con- 
sidered the owner. Harvey v. Provi- 
Tee Inv. Co., (Tex.Civ.App.) 156 S.W. 
1127. 

27. Wilcox y. Ellis, 14 Kan. 
19 Am.R. 107. 


28. See supra § 162. 


29. Stieff v. Tait, 26 F.(2d) 489 [aff 
31 F.(2d) 1020]. 

30. Iowa.—Waller v. 
Iowa 228. 

Kan.—Wileox y. Ellis, 14 Kan, 588, 
19 AmeR: 1L0Z > + 


Mass.—Bates vy. 
586, 175 Mass. 293. 


Alta.—Grande Prairie v. BE. D. & B. 
. R. Co., [1926] 4 Dom.L.R. 1037, 
[1926] 3 West.Wkly. 690. 


N.W.Terr.—Katrinsky v. Esterhazy 
Protestant Separate School Dist., 7 
Terr.L. 265. 

Taxation in case of life estates geon- 
erally see supra § 182, and cross ref- 
erences there given. 


31. Fish v. Coggeshall, 47 A. 692, 


588, 


Jaeger, 39 


Sharon, 56 N.E. 


able to a nonexempt purchaser in possession under 
an executory eontract,?* but remains nontaxable as 
to a purehaser not yet in possession.*4 


[§ 188] (2) Of Personalty. The purchaser of 
personalty may be taxed thereon although he has 
not paid the full purchase price,?® as where he is in 
possession subject to seller’s lien.?¢ 
case of an uncompleted sale of personal property 
where the title and possession still remain in the 
seller, the property is taxable to him.37_ 


Where there has been conditional sale of person- 


But in the 


22 RI. 318; Olds v. Little Horse 
Creek Cattle Co., 140 P. 1004, 22 Wyo. 
336, Ann.Cas.19I7C 120. 


[a] One in possession under option 
to purchase, or to complete a pur- 
ehase, is not liable for taxes under 
the rule that a purchaser in posses- 
sion - must discharge the taxes, for, if 
the purchaser is not bound to pay the 
purchase money, the vendor cannot 
be treated in equity as the ewner of 
the money and the purchaser the own- 
er of the land. Olds v. Little Horse 
Creek Cattle Co., 140 P. 1004, 22 Wyo. 
336, Ann.Cas.1917C 120. 


[b] Unaecepted parol offer.—One 
whose parol offer to purchase real es- 
tate has not been accepted has no 
enforceable contract or right to enter 
the premises, and therefore is not 
the equitable owner in such sense as 
to justify the assessment of the land 
to him. Fish v. Coggeshall, 47 A. 692, 
Pap iad Stl Hae 8 ese 

32. Exemptions as perscnal see in- 
fra § 382. 

33. Morris v. Board of Com’rs of 
Love County, 177 P. 900, 74 Okl. 199. 


34. Cole v. State, 80 S.E. 487, 489, 
73 W.Va. 410, Ann.Cas.1916D 1256. 


[a] Illustration —Where property 
exempt from taxation under Code 
Suppl. (1909) e@ 29 § 57, because used 
exclusively for divine wership, is sold 
in November, 1910, under a contract 
reserving the right to remove the 
ehurch building, and no possession is 
taken or deed delivered until Jan. 8, 
1911, the property, under Code (1906) 
c 29 § 54, is not assessable for taxa- 
tion for the year 1911. Cole vy. State, 


80 S.E. 487, 738 W.Va. 410, Ann.Cas. 
1916D 1256. : 
35. Putnam v. Ford, (Va.) 155 S.E. 


823, 71 A.L.R. 1217. 

[a] Purchaser of bond vwsho has 
not paid for it in full must be taxed 
as its owner with its market value, 
under Acts (1922) c 332. Putnam v. 


Ford, (Va.) 155 S.E. 823, 71 -A.L.R. 
Pd. 
[b] Stock bought on margin.—A 


purchaser of stock on margin was tax- 
able on the market value thereof un- 
der Acts (1926) ¢ 576 p 958. Putnam 
v. Ford, (Va.) 155 S.E. 823, 71 A.L.R. 
1217. 


36. Arie v. Burnside, 166 N.W. 376, 
182 Iowa 1107. 

{a] Sale subject to chattel mort- 
gage.—Where the owner of personal- 
ty sold it, taking a mortgage for the 
price, and the purchaser was in pos- 
session on the Ist day of January, 
the personalty was taxable to her, and 
not the seller. Arie v. Burnside, 166 
N.W. 376, 182 Iowa 1107. 


Conditional sale see infra text and 
notes 39-42. 


37. South Utah Mines & Smelters 
y. Beaver County, 43 S.Ct. 577, 262 


PACA, Kon Bl OPE 
alty,?® it has been variously held that the seller,*® 
or buyer,*® is primarily liable for taxes, or that 
the state may, at its option, assess either.4! If the 
conditional sale is so far void that title vests in the 
purchaser, the property is taxable to him.*? 


[§ 189] h. Property Bought at Judicial Sale. One 
who has acquired an equitable title to lands by pur- 
chase at a sale under execution or in foreclosure, 
bankruptcy, partition, etc. is properly taxable as 
the owner, although he has not yet fully complied 


TAX ATION 


[§§ 188-190 


still remain,*? although not taxable where the ju- 
dicial sale was void,*# and one holding under an 
apparently valid tax-deed may be taxed as owner of 
record.*® But the purchaser is not liable’ for the 
taxes for the current year, which had been duly as- 
sessed against the owner of the property prior to 
the sale.*® 


[§ 190] i. Property Held in Trust. The property 
of trust estates is, like other property, subject to 
tax.t7 As a general rule such property is assessed 


with his bid, or although a right of 


U.S. 325, 67 L.Ed. 1004; Brush v. City 
of New Bedford, 146 N.E. 9, 250 Mass. 
543; State v. Hughes Bros. Timber 
Co., 208 N.W. 436, 168 Minn. 4 [cert 
gr 46 S.Ct. 22, 269 U.S. 542, 70 L.Ed. 
402, and rev on other grounds 47 S. 
Gt) 170, 272 U.S. 469, 71 Ind. 359]; 
‘St. Anthony, etc., El. Co. v. Cass Coun- 
ty, 106 N.W. 41, 14 N.D. 601 (hoiding 
that an oral sale of personal proper- 
ty without any actual or, constructive 
delivery or payment of any part of 
the price and without special agree- 
ment as to delivery or change of title 
is not a completed sale and the title 
does not pass to the buyer but re- 
mains in the seller against whom the 
property should be assessed for taxa- 
tion). 

[a] Cotton dealers in possession of 
warehouse receipts.—Where ware- 
house receipts for cotton, documents 
of title under G. L. c 105 §§ 46, 54, 
and under which title could be. passed 
as intended under G. L. c 106 § 20(1), 
were issued to nonresident cotton 
brokers, and in sales notes given by 
them title did not pass till paid for, 
brokers controlling receipts April 1, 
1920, payment for which was yet to 
be made by buyer, were rightly as- 
sessed as “owners,” under St. (1909) 
ec 490 pt 1 § 23, as amended by St. 
(1918) ¢c 129. Brush y. City of New 
Bedford, 146 N.E. 9, 250 Mass. 543. 


38. “Conditional sale” defined see 
Sales § 1168. 


39. Wanee vy. Thomas, 242 P. 509, 
75 Cal.App. 231; Remington Cash 
“Register Co. v. State Board of Taxes 
and Assessments, 152 A. 330, 8 N.J. 
Mise. 875. 


[a] Rice sold subject to test.— 
Title did not pass at the time of sale 
of rice, subject to test, so that the 
seller should pay taxes thereon, under 
Civ. Code § 1140. Wanee v. Thomas, 
242 P. 509, 75 Cal.App. 231. 


[b] Title expressly reserved.— 
Conditional sellers of cash registers 
reserving title were properly assess- 
ed for taxes on property sold, under 
P. L. (1918) p 853 § 301. Remington 
Cash Register Co. v. State Board of 
Taxes and Assessments, 152 A. 330, 8 
N.J.Misc. 875. 


40. Ex p. State, 90 So. 896, 206 
Ala. 575; Jordan v. Baggett, 140 S.E. 
902, 37 Ga.App. 537. 


[a] Not taxable to seller.—Under 
Revenue Act (1919) § 44, requiring 
that property be assessed to the own- 
er, personal as well as real property 
in possession of a vendee under a con- 
ditional sale contract cannot be as- 
sessed as the vendor’s property, the 
vendee being the general and benefi- 
cial owner. Ex p. State, 90 So. 896, 
206 Ala. 575; State v. White Furni- 
ture Co., 90 So. 896, 206 Ala. 575 [den 
cert 90 So. 895, 18 Ala.App. 249]. 


41. Jordan v. Baggett, 140 S.B. 
902, 37 Ga.App. 537. 


42. Singer Sewing Machine Co. v. 
Cooper, 263 F. 994. 
[a] Sale in form of lease.—Where 


the method of business of a sewing 


redemption may 


machine company was to lease its ma- 
chines by instruments containing no 
reference to purchase, but the real 
agreement was that on payment of 
rental for the term the machine 
should be the property of the lessee, 
such transactions were in fact condi- 
tional sales, and where such sales, 
unrecorded, were void under state 
law against creditors and bona fide 
purchasers, the lessees became owners 
as against every one, except the com- 
pany, and under Ohio Gen. Code §8§ 
5369-5372, thé machines were taxable 
to them, and not to the company. 
Singer Sewing Mach. Co. y. Cooper, 
263 F. 994. 


43. U.S.—New Orleans, etc., R. Co: 
v. Negrotto, 40 F. 428. : 


Ill.— Wedgbury v. Cassell, 45 N.E. 
978, 164 Ill. 622. 


Ind.—Miller v. Vollmer, 
949, 153 Ind. 26. 


Ky.—Bond vy. Brand, 74 S.W. 673, 
115 Ky. 632, 25 Ky.L. 26. 


N.Y.—Roraback v. Stebbins, 4 Abb. 
Dec. 100, 3 Keyes 62, 33 How.Pr. 278; 
oeruee L. Ins. Co. v. Sage, 28 Hun 


Pa,—Hvans’ Estate, 2 Woodw. 166. 


[a] Undera statute of New Hamp- 
shire providing that every person 
claiming lands may be taxed thereon, 
an assessment in the name of a judg- 
ment debtor is proper, although the 
title to his lands had passed to his 
judgment creditor under an execution 
sale, if the assessors had no knowl- 
edge of that fact at the time of the 
tax levy. Langley y. Batchelder, 46 
A. 1085, 69 N.H. 566. 


44. Martin vy. Southern Athletic 
Club, 20 So. 181, 48 La.Ann. 1051. 
Contra Getman v. Harrison, 36 So. 
486, 112 La. 435. : 


45. Roberts v. Welsh, 78 N.E. 408, 
192 Mass. 278. 


[a] MTlustration.—One holding real 
estate under a tax deed valid on its 
face and duly recorded is within the 
application of a statute providing that 
taxes on real estate shall be assessed 
to the persons appearing of record as 
the owner. Roberts vy. Welsh, 78 N.E. 
408, 192.Mass. 278. 


53 N.E. 


46. Smeich vy. York County, 68 Pa. 
439; Theobald y. Sylvester, 27 Pa.Su- 
per. 362. 

47. Collins v. Boring, 23 S.E. 401, 
96 Ga. 360. 

43. U.S.—Western Assur. Co. v. 
Halliday, 127 F. 880; Dallinger vy. 


Rapallo, 15 F. 434. 


Cal.—Title Guarantee, ete., Co. vy. 
Los Angeles County, 86 P. 844, 3 Cal. 
App. 619. 


Fla.—State v. Beardsley, 82 So. 794, 
77 Fla. 803. 


Ind.—Cook vy. Miller, 94 N.E. 783, 47 
Ind.App. 453. 


lowa.—Ellsworth College of Iowa 


Falis v. Hmmet County, 185 Nw. 
594, 156 Iowa 52, 42 L.R.A.N.S. 530. 


Yor later cases, developments and changes in the law see Annotations, same title and section number. 


to the trustee, as 


holder of ‘the legal title,#® although 


Ky.—Blliott v. Louisville, 90 S.W. 
990, 123 Ky. 278, 28 Ky.L. 967; Com. 
yv. Riley, 72 S.W. 809, 115 Ky. 140, 24 
Ky.L. 2005. 

La.—Bluefields Banana Co. v. New 
Orleans Bd. of Assessors, 21 So. 627, 
49 La.Ann. 43. 


Me.—Hunt v. Perley, 34 Me. 29. 


Md.—Grand Lodge of Maryland, K. 
P. v. City of Baltimore, 146 A. 744, 
157 Md. 542; Baltimore v. Stirling, 
29 Md. 48; Latrobe vy. Baltimore, 19 
Md. 13. 


Mass.—Parkhurst v. Inhabitants of 
Town of Winchester, 125 N.B. 152, 
234 Mass. 121; Dunham vy. Lowell, 
86 N.E. 951, 200 Mass. 468; Knight v. 
Boston, 35 N.E. 86, 159 Mass. 551; 
Richardson y. Boston, 20 N.E. 166, 148 
Mass. 508; Miner vy. Pingree, 110 
Mass. 47; Hardy v. Yarmouth, 6 Al- 
len 277; Gray v. Boston, 15 Pick. 376. 


Miss.—Board of Sup’rs of Adams 
County y. Dale, 70 So. 828, 110 Miss. 
671. 


N.Y.—Trowbridge v. Horan, 78 N.Y. 
439; People v. Wells, 103 N.Y.S. 874, 
118 App.Div. 881 [aff 85 N.E. 1114, 192 
N.Y. 566]; People v. Feitner, 71 N. 
Y.S. 1145, 62 App.Div. 618 [aff 61 N. 
EB. 1132, 168 N.Y. 674]; Bowe v. Mc- 
Nab, 42 N.Y.S. 938, 11 App.Div. 386. 


Ohio.—State vy. Matthews, 10 Ohio 
St. 431. < 


Pa.—Carlisle v. Marshall, 
397; Spangler v. York County, 13 Pa. 
322; Neilson y. Equitable Trust Co., 
18 Pa.Super. 635; Landreth v. Mc- 
Caffrey, 9 Pa.Dist. 343. 


aN ar or gua: v. Mumford, 4 
3. 


Tex.—Downes vy. State, 3 S.W. 
22 Tex.App. 393. 


Vt.—Catlin v. Hull, 21 Vt. 152. 


Va.—Selden vy. Brooke, 52 S.E. 632, 
104 Va. 832. 


»Can.—In re Smith, 35 Can.L.J. 723.° 


Ont.—In re McMaster, 2 Ont.L. 
ase Dennison vy. Henry, 17 U.C.Q.B. 
276. 
See Collins vy. Boring, 23 S.B. 401, 96 
Ga. 360 (holding valid tax sale of 
property under execution issued 
against trustee in her individual ca- 
pacity). 

ta] In absence of statuto: man- 
date to contrary, property eld in 
trust should be taxed to the trustee 
as holder of the legal title and not to 
the cestui que trust. Grand Ledge of 
Maryland, K. P. vy. City of Baitimore, 
146 A. 744, 157 Md. 542. 


{[b] Real and personal property.— 
“As a general rule, real and personal 
property held under a testamentary 
or Other trust is taxable to the trustee 
or trustees, and not to the cestui que 
trust or beneficiary.” Ellsworth Col- 
lege v. Emmet County, 135 N,W. 594, 
596, 156 Iowa 52, 42 L.R.A.N.S. 530. 


{c] Trustee as owner.—‘'A trustee 
for the purpose of taxation is the own- 
er of the property.” State v. Beards- 
ley, 82 So. 794, 795, 77 Fla. 803. 


36 Pa. 


RoE, 


242, 


— 
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_on compliance with legal requirements he may es- 
cape personal liability,*® and the tax is in substance. 
upon the interest of the beneficiary. 
ceptions to this rule have been recognized, sometimes 
by virtue of statutory provisions,®! the property be- 
ing made assessable directly to the beneficiary,®2 
as where the trust is not of the kind described in 
the tax laws, or where the person having control of 
‘the property is not vested with the rights and duties 


of a trustee in the true sense of the 
it is a-mere naked or dry trust,®4 


49. Davie’s Ex’r v. City of Louis- 
ville, 188 S.W. 911, 171 Ky. 663; Han- 
nis Distilling Co. vy. Berkeley County 
Court, 71 S.E. 576, 69 W.Va. 426. 


[a] Listing property.—Under L. 
(1905) c 85 § 55 cl “fd” (Code (1906) 
§ 739), making it the duty of every 
person having custody of personal 
property as trustee to list it for taxa- 
tion in the name of the owner, a ware- 
houseman is a ‘trustee’ within the 
meaning of the statute, but such cus- 
todian is not personally chargeable 
with the property for the purpose of 
taxation if he lists it for that pur- 
pose in the name of the owner on the 
request of the assessor. WHannis Dis- 
tilling Co. v. Berkeley County Court, 
71 S.E. 576, 69 W.Va. 426. 


50. Wise v. Commonweaith, 95 S.E. 
632, 122 Va. 693 [cert den 39 S.Ct. 287, 
247 U.S. 582, 63 L.Ed. 432]; Selden 
v. Brooke, 52 S.E. 632, 104 Va. 832. 


[a] Trustee is mere conduit 
through the medium of which the tax 


upon the property of the beneficiary |: 


passes into the treasury and although 
the tax is assessed in the name of the 
trustee it is not against him but 
against the _ beneficiary. Wise v. 
Commonwealth, 95 S.H. 632, 122 Va. 
693 [cert den 39 S:Ct. 287, 247 U.S. 
582, 63 L.Ed. 432]; Selden v.* Brooke, 
52. S.E. 632, 104 Va. 832. 


51. See statutory provisions. 


[a] In Maryland (1) real estate is 
taxable to the trustee because there 
is no statutory provision which 
should be construed as changing the 
general rule, but under Code Pub. Gen. 
L. (1924) art 81 § 226, a different rule 
prevails as to personalty. Grand 
Lodge of Maryland, K. P., v. City of 
Baltimore, 146 A. 744, 157 Md. 542. 
(2) Stockholder is the owner of stock 
held by voting trustees so far as tax- 
ation is concerned. State Tax Com- 
mission v. Commissioners of Balti- 
more County, 114 A. 717, 138 Md. 668. 


{b] In Massachusetts, under stat- 
ute, it has been held that trust prop- 
erty within the state should be taxed 
to resident beneficiaries but that in 
the case of nonresident beneficiaries it 
may be taxed to a resident trustee. 
Davis v. Macy, 124 Mass. 193. 

[c] In New Jersey, under a Stat- 
ute providing that taxes assessed on 
entailed property or property held in 
trust shall be paid by the persons hav- 
ing the beneficial interest therein, 
taxes on such property cannot be as- 
sessed upon the chancellor in trust. 
In re Ming, 39 N.J.Eq. 1. 

{d] In Pennsylvania, under a 
statute providing that securities own- 
ed or possessed by persons in the 
state shall be taxed, and in view of 
the repeal of a statute providing for 
assessment of property held in trust 
to the trustee, the cestui que trust of 
corporate bonds may be taxed direct- 
ly thereon as “owner.” Com. v. Le- 
high Valley R. Co., 18 A. 406, 410, 129 
Pa. 429. 


[e] In Vermont Gen. L. § 703, 
providing taxable personal estate 
must be set in the list to the last own- 
er on the ist day of April in each 
year, except personal estate income 
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50 However, ex- 


the guardian.®® 


word,°* or where | of.§! 


or where a deed 


of which is to be paid to another per- 
son, which is to be set in the person 
holding it in trust, in the town, etce., 
where such other person resides if 
he resides in Vermont, etc, makes 
Such exception applicable only to 
trust funds located within the state 
when the cestui que trust or trustee 
resides here, and relates solely to the 
corpus of the fund, and leaves the in- 
terest of the beneficiaries in a trust 
having the trustee in another state 
to be listed to them.in the town where 
they reside under the general provi- 
sions of § 703. City of St. Albans v. 
Avery, 114 A. 31, 95 Vt. 249 [cert den 
42- S:Ct. 5155257. US, 640, 266 Tu. bd. 
411, and error dism 42 S.Ct. 54, 257 
U.S. 666, 66 L.Ed. 425]. 


52. See infra text and notes 53-55. 


53. Iowa.—In re Boyd, 116 N.W. 
700, 188 Iowa 583, 17 L.R.A.N.S. 1220. 


Mass.—Hathaway vy. Fish, 13 Allen 
267; Swett v. Boston, 18 Pick. 123. 


N.J.—Lomasson y. Staats, 39 N.J. 
Pee 653; Parker v. Irons, 35 N.J.Law 


N.Y.—People v. New York Tax 
Com’rs, 3 N.E. 85, 100 N.Y. 215; Mat- 
ter of Kellinger, 9 Paige 62; People 
v. Cox, 14 N.Y.St. 632 (holding that 
the term “‘trustee’”’ as used in the revy- 
enue laws is limited in its application 
to a person expressly authorized by 
statute to hold the legal title to prop- 
erty in trust for some specific pur- 
pose). 


Pa.—Presbyterian Church Gen. As- 
sembly vy. Gratz, 20 A. 1041, 139 Pa. 
497. 

Va.—Commonwealth v. Southeast- 
ern Iron Corporation, 128 S.H. 528, 142 
Va. 107. 


{a] Accumulating fund in hands 
of individuals for the future benefit 
of heirs was not a trust fund and 
was taxable to the heirs. Hathaway 
vy. Fish, 13 Allen (Mass.) 267. 


[b] Commissioners appointed to 
divide real estate and who have in- 
vested pursuant to the statute for the 
benefit of the widow who has relin- 
quished her dower, one third of the 
proceeds of the sale of the land, are 
not trustees within the application of 
the tax law of 1866. Parker v. Irons, 
35 N.J.Law 464. 


[ec] Courts of chancery and the 
registers and clerks of such courts 
are not taxable as trustees of funds 
in court. Matter of Kellinger, 9 
Paige (N.Y.) 62. 

{d] Governing body of church, 
which holds personal property to be 
applied ‘in its discretion to particular 
charities and religious purposes, but 


not for the benefit of any particular 
person, is not legally speaking a trus- 
tee or taxable as such. Presbyterian 
Church Gen. Assembly v. Gratz, 20 A. 
1041, 139 Pa. 497. 


[e] Property held under profit 
sharing plan.—Code (1919) § 2307. au- 
thorizing taxing of property to “‘trus- 
tees,” refers to technical trustees, 
and requires the property to be as- 
sessed as such, and does not sustain 
assessment against a corporation on 
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or settlement in trust is a mere device to escape tax- 
ation on the part of the real owner.®® 
of property of infants or insane persons which is held 
by a guardian or a committee,®® the practice varies 
in different jurisdictions as to whether it should 
be assessed to the ward®’ or insane person,®® or to 


In the case 


Property belonging to the ward 


may not be taxed to the guardian in his individual 
capacity,®° unless there has been a conversion there- 


its capital on account of ores owned 
by another corporation, and merely 
in possession of former for smelting 
on profit-sharing basis. Common- 
wealth v. Southeastern Iron Corpora- 
tion, 128 S.E. 528, 142 Va. 107. 


{f] Referee appointed by ccurt as 
commissioner to sell property in par- 
tition proceeding’s is not a trustee con- 
trolling and managing the property 
within the meaning of the statute. 
In re Boyd, 116 N.W. 700, 138 Iowa 
583, 17 L.R.A.N.S. 1220. 


[g] Lunatic’s “committee”® not 
taxable as ‘trustee’ under statute. 
People v. New York Tax Com’rs, 3 
N.E. 85, 100 N.Y. 215. 


54 Rawle v. Renshaw, 15 Pa. 
Super. 488. See Neilson v. Equitable 
Trust Co., 18 Pa.Super. 635 (where 
facts did not support claim of dry 
trust); Carbone v. Stockholders Real- 
ty Co., Inc., 14 Pa.Dist.&Co. 695 (to 
effect that while a bare trustee is not 
subject to tax on land of which he 
holds record title for another, to es- 
cape taxation he must affirmatively 
prove that he has no personai interest 
in the land). 


“Naked trust” see Trusts [39 Cyc 
30]. 


55. People v. 
713,18 Mise. 712. 


; Be Liability to taxation see supra 


Not taxable as “trustee” see supra 
note 53 [g]. 


57. Vogel v. Vogler, 78 Ind. 353. 
See Trust Co. of Norfolk v. Common- 
wealth, 131 S.E. 825, 145 S.E. 326, 151 
Va. 883 [rev on other grounds sub 
nom. Safe Deposit & Trust Co. of Bal- 
timore, Md. v. Commonwealth of Vir- 
ginia, 50 S.Ct. 59, 280 U.S. 88, 74 L.Ed. 
180, 67 A.L.R. 386] (guardian will not 
be charged with assessment and pay- 
ment of tax on trust estate of wards 
taking effect after majority, the tax 
liability resting on the trustee). 


58. People -v. New York Tax 
Com’rs, 3 N.E. 85, 100 N.Y. 215 (hold- 
ing that property of a lunatic in the 
hands of a committee should be as- 
sessed to the lunatic at the place 
where he resides and not to the com-' 
mittee). 

59. Baldwin v. Washington Coun- 
ty, 36 A. 764, 85 Md. 145 [error dism 
18 S.Ct.-939, 168 U.S. 705, 42 L.Ed. 
1213];~ Baldwin v. Fitchburg First 
Parish, 8 Pick. (Mass.) 494; Payson 
v. Tufts, 13 Mass. 493; Kansas City v. 
Simpson, 90 Mo.App. 50. 


[a] Fact that ward has come of 
age is not material if there has been 
no settlement of the guardianship ac- 
counts or transfer of the property to 
the ward. Baldwin v. Washington 
County, 36 A. 764, 85 Md. 145 [error 
dism 18 S.Ct. 939, 168 U.S. 705, 42 L. 
Ed. 1213]. 


60. Schaeffer v. Ardery, 
294, 241 Ill. 27. 


Barker, 43 N.Y.S. 


89 N.E. 


61. Clayton v. Tupelo, (Miss.) 29 
So. 994. 
[a] Illustration.—Where a guard- 


ian has been granted permission by 
the court to take and use funds be- 
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Where there are joint trustees the tax should not 
be levied upon one alone, but should be apportioned 


among them.®? 


[§ 191] j. Property of Decedents’ Estates®?—(1) 
In General. Property of a decedent’s estate is sub- 
ject to tax so long as the estate exists as a legal 
entity,** although after it has been dissipated upon 
final order of distribution the theory of reciprocal 
protection underlying imposition of tax no longer 
applies,®® and, in the absence of a clearly defined 
statutory provision for its taxation, property of a 


longing to his ward at a certain rate 
of interest, the loaning of such funds 
by the guardian at his own discretion 
and without submission to the court 


constitutes an appropriation thereof |. 


to his own use and renders him in- 
dividually liable to taxation thereon. 
Clayton v. Tupelo, (Miss.) 29 So. 994. 


62. Hardy v. Yarmouth, 6 Allen 
(Mass.) 277; People v. Feitner, 61 N. 
E. 280, 168 N.Y. 360; City of New 


York v. Dietz, 123 N.Y¥.S. 1072, 66 
Misc. 628. 
{a] In action to collect personal 


tax against trustees of an estate, the 
liability of each trustee under L. 
(1896) ¢ 908 § 8, is a several liability, 
and each trustee is only liable for the 
share of the estate in his hands. City 
of New York v. Dietz, 123 N.Y.S. 1072, 
66 Misc. 628. 


63. Transfer or inheritance tax see 
infra § XXI. 


64. Fitch v. Wisconsin Tax Com- 
mission, 230 N.W. 387, 201 Wis. 383. 


65. Fitch v. Wisconsin Tax Com- 
mission, supra. 


66. Fitch v. Wisconsin Tax Com- 
mission, supra. , 


67. Colo.—Davis v. ‘Regents of 
University of Colorado, 168 P. 404, 63 
Colo. 506. 


Fla.—State v. Beardsley, 82 So. 794, 
77 Fla. 803. 


Tll.— Board of Education of Glen 
Ellyn Tp. High School Dist. No. 87 
vy. Boger, 125 N.E. 768, 291 Ill. 191. 


Iowa.—Dorris v. Miller, 75 N.W. 
482, 105 Iowa 564. 


La.—Tulane Univ. v. Board of As- 
sessors, 40 So. 445, 115 La. 1025. 


Me.—Eliot v. Prime, 56 A. 207, 98 
Me. 48; Dresden v. Bridge, 38 A. 545, 
90 Me. 489. ; 


Md.—Nicodemus y. Hull, 48 A. 1049, 
93 Md. 364. 


Mass.—White v. Mott, 65 N.E. 38, 
182 Mass. 195; Vaughan v. Street 
Com’rs, 28 N.E. 144, 154 Mass. 143; 
Smith v. Northampton Bank, 4 Cush. 
1. And see Williams v. Brookline, 
79. N.E. 779, 194 Mass. 44 (to effect 
that where executors and trustees 
listed property as executors, they 
could not avoid tax to them as execu- 
tors on the ground that the tax should 
tees been assessed to them as trus- 
tees). 


N.J.—Dilts y. Taylor, 30 A. 599, -57 
N.J.Law 369. 


N.Y.—Peo. v. Barker, 44 N.E. 785, 
150 N.Y. 52; In re Babcock, 22 N.E. 
263,50) 115) N.Y), 4509 People. ex rel, 
Avery v. Purdy, 140.N.Y.S. 614, 155 
App.Div. 607 [aff 103 N.E. 1129, 209 
N.Y. 575]; People v. Wells, 87 N.Y.S. 
745, 88 N.Y.S. 11138, 94 App.Div. 463 
Baltes ase ON, Be liS. 6. 179, Ny Yoo J DIO Me 
Bowe v. McNab, 42 N.Y.S. 938, 11 App. 
Div. 386; In re Tweed’s Estate, 176 
N.Y.S. 699, 107 Mise. 600; McMahon 
v. Beekman, 65 How.Pr. 427. 


Ohio.—Sommers v. Boyd, 29 N.E. 
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tribution. °®* 


[§§ 190-192 | 


decedent’s estate will not be taxed after final dis- 


[§ 192] (2) Personal Property. Personal prop- 


497, 48 OhioSt. 648; In re Robb, 5 
OhioS.&C.P. 227, 5 OhioN.P. 52. 


Seer eee v. Oregon City, 2 Or. 
327. 


Pa.—In re Dalzell’s Estate, 96 Pa. 
Super. 467. 


[a] Assessment to executor before 
probate.—A ‘will vests in the execu- 
tors named therein a legal control 
over the estate, which will justify an 
assessment of the personal property 
of the estate against them before the 
will is admitted to probate or letters 
testamentary are granted. People v. 
Barker, 44 N.E. 785, 150 N.Y. 52. 


[b]. Ancillary administrator.— 
Money or property held by an ancil- 
lary administrator is subject to taxa- 
tion in the state granting his letters, 
especially where taxes are not paid 
on it at the principal place of adminis- 
tration. Dorris v. Miller, 75 N.W. 482, 
105 Iowa 564. 


[c] Credits of estates.—Where by 
the terms of a will the administrator 
was to keep the estate intact until the 
youngest child became of age, and in 
the meanwhile he loaned money to the 
heirs taking their notes therefor, it 
was held that such loans could not 
be considered as advances since no 
advances were authorized, but that 
the notes represented debts to the es- 
tate and were taxable as credits. In 
re Seaman, 113 N.W. 354, 135 Iowa 
543. Taxability of credits generally 
see supra §§ 160-162. 


[d] General bequest to tax exempt 
institution is subject to property tax 
while undistributed in the hands of 
the executors pending administration 
of the estate. Davis vy. Regents of 
University of Colorado, 168 P. 404, 63 
Colo. 506. 


[e] Where administration is 
granted on estate of deceased ward 
the assets vest immediately in the ad- 
ministrator whose title by relation 
dates back to the time of the decease 
and therefore he and not the former 
guardian is the proper person to list 


the personal estate for taxation. 
Sommers v. Boyd, 29 N.E. 497, 48 
OhioSt. 648. 


[f{] Tax assessed before but pay- 
able after death.—Under Greater New 
York Charter § 892, as amended by 
L. (1911) ¢ 455 § 2, providing that a 
person’s taxable status shall be fixed 
on the ist day of October, although 
the tax is not payable until May 1, 
executor of testator dying after 
October 1, and before May 1, is liable 
for the personal property tax as- 
sessed against testator as of October 
1. In re Tweed’s Estate, 176 N.Y.S. 
699, 107 Mise. 600. 


{g] Securities held by execrtor 
subject to four mills tax.—In re Dal- 
zell’s Estate, 96 Pa.Super. 467. 


[h] In New Hampshire (1) the 
text rule has been applied. Willard 
v. Wetherbee, 4 N.H. 118. (2) Where 
a will bequeathed a certain sum to 
each of the testatrix’s grandchildren 
to be’ held in trust during their lives, 
the legacies were general and the 


erty of a deeedent’s estate is ordinarily taxable to 
his executor or administrator,*™ and not to a lega- 
tee,°S except, it has been held, in the case of abso- 
lute speeific bequests to a legatee.®° 
tor or administrator has complied with statutory - 
requirements and been formally discharged or has 
made distribution of the estate, it is no longer tax- 
able to him,’ although an ineffectual attempt to dis- 


After an execu- 


property was taxable as the estate 
of deceased under Pub. St. (1901) ¢ 56 
§ 26, so-that the tax fell on the 
residuary estate, and not under § 27, 
providing that real and personal es- 
tate of any legatee shall be taxed to 
the administrator. Fuller v. Gale, 103 
A. 308, 78 N.H. 544. (3) Under Pub. 
St. (1901) .¢ 188, $8 4,-12, title to 
stocks, bonds, and notes in deposit 
vault in Minnesota, owned by a New 
Hampshire testator, did not pass for 
purposes of taxation to Minnesota 
residents named as executors in the 
will, merely by virtue of such naming 
without probate in New Hampshire 
so that the property was not nontaxa- 
ble by reason of the executors’ non- 
residence. Crosby v. Town of 
Charlestown, 95 A. 10438, 78 N.H. 39. 


68. Barstow v. Big Rapids, 22 N. 
W. 108, 56 Mich. 35; Herrick v. Big 
Rapids, 19 N.W. 182, 53 Mich. 554. 


[a] Legacy not delivered.—Where 
the statute requires the whole of an 
undistributed estate to be assessed to 
the executors, a legatee cannot be as- 
sessed for a legacy not yet due and 
still in the executor’s hands. Barstow 
v. Big Rapids, 22 N-W. 103, 56 Mich. 
35; Herrick v. Big Rapids, 19 N.W. 
182, 53 Mich. 554. 


69. Gray v. Leggett, 40 N.J.Law 
308. See Moffit v. Fitzer,. (lowa) 141 
N.W. 935 (holding that where execu- 
tors under a will, which contains no 
restrictions as to distribution, made 
payments to certain of the heirs and 
took notes for the amounts and also 
allowed eredit on notes owed the 
decedent by other legatees, all of 
which notes were held simply as re- 
eeipts for advancements, such notes 
were not properly assessable against 
the executors as omitted property). 


[a] Where mortgage 
Specifically bequeathed to a person 
and the executors have no title there- 
to or to the money secured thereby, 
it is not to be assessed for taxation to 


oo Gray v. Leggett, 40 N.J.Law 
70. Augusta v. Kimball, 40 A. 666, 


91 Me. 605, 41 L.R.A. 475; Williams 
v. Inhabitants of Town of Acton, 107 
N.E. 362, 219 Mass. 520; Carleton y. 
Ashburnham, 102 Mass. 348; Nelson 
v. Becker, 65 N.W. 119, 63 Minn. 61; 
People v. New York Tax Com’rs, 17 
Hun (N.Y.) 293. 


[a] Form of _ settlement.—Prop- 
erty should not be taxed to an ad- 
ministrator after there has been a 
settlement and distribution of the es- 
tate by amicable arrangement among 
all the parties interested and of which 
the assessors have notice, although 
there has been no formal settlement 
and decree in the probate court. 
Carleton vy. Ashburnham, 102 Mass. 


[b] WNotice of distribution.—(1) 
After giving the required statutory 
notice of distribution to legatees to 
the tax assessors, the administrator 
of a decedent’s estate is no longer 
subject to tax. Williams v. In- 
habitants of Town of Acton, 107 N.E. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


has been 
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charge their obligations will not relieve executors 
and administrators of their tax liability in such ea- 
‘pacities.71 


Personal liability of representative. Under some 
statutes the executor or administrator is personally 
and individually liable for the payment of taxes as- 
sessed against him in his representative capacity,*? 
as where he was in possession of decedent’s prop- 
erty,’® so that his own property.may be taken to 
enforce the payment thereof;7* and such hability 
is not relieved by a subsequent distribution of the 
estate,’° although one not an executor may not. be 
held personally liable as such under such statutes.7® 
For taxes assessed before his appointment, an exe- 
eutor or administrator ordinarily may not be held 
personally liable,*7 although he may remain per- 
sonally liable after distribution for taxes accruing 
before distribution.78& 


[§ 193] (3) Real Property. Where real estate 
upon the death of the owner vests immediately in 
the heirs or devisees;7® it should not thereafter be 


362, 219 Mass. 520. (2) The notice 
of distribution to be given by execu- 
tors to assessors under St. (1909) ¢ 


TAX ATION 


[a] Where no property of decedent 
can be found the individual property 
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assessed as the property of decedent,®° although 
there is some conflict of authority as to whether in 
assessing such property it may be designated gen- 
erally as the estate of decedent or the property of 
his' heirs, or whether the heirs must be named.’1 
Land devised to the executor should, however, be 
taxed to him.*? 


Under statutes making property taxable to holder 
thereof,** an administrator may be held taxable as 
the holder of property of a decedent’s estate irre- 
spective of his capacity as administrator,** and the 
fact that the administrator is entitled to reimburse- 
ment does not make the taxes assessed against him 
a debt of the estate as between it and the state.®® 


[§ 194] k. Property in Custody of Agent, Factor, 
or Broker.®® In the absence of statute an agent or 
representative of another having in his possession 
property of the latter is not personally liable to tax- 
ation thereon,*’ and the assessment should be made 
in the name of the real owner.®8 


and delivers it over to other trustees 
when appointed, is not personally lia- 


490 pt 1 § 23 cl 7, is required, in addi- 
tion to the sworn list which taxpay- 
ers are required to file, and serves an 
entirely different purpose. Sears v. 
Town of Nahant, 102 N.E. 494, 215 
Mass. 329. 

71. Sears v. Town of Nahant, 109 
N.E. 370, 221 Mass. 437 [error dism 
39 S.Ct. 138, 248 U.S. 542, 63: L.Ed. 
412 mem]; Sears v. Town of Nahant, 
102 N.E. 494, 215 Mass. 329; Welch 
v. City of Boston, 97 N.E. 893, 211 
Mass. 178. 


[a] Transfer by executors to them- 
selves as trustees under testator’s 
will before their accounts have been 
proved in the probate court does not 
relieve them from liability for taxa- 
tion as exécutors. Sears v. Town of 
Nahant, 109 N.E. 373, 221 Mass. 435 
{error dism 39 S.Ct. 133, 248 U.S. 542, 
63 L.Ed. 412 mem]. 

‘[b] Where executors, without pro- 
bate accounting, distributed part of 
the estate to legatees and to them- 
selves as trustees, the property so dis- 
tributed was liable to taxation against 
the executors. Sears v. Town of 


Nahant, 109 N.E. 370, 221 Mass. 437. 


[error dism 39 S.Ct. 133, 248 U.S. 542, 
63 L.Ed. 412 mem]. 


72. City of Rockland v. Farns- 
worth, 89 A. 65, 111 Me. 315; New 
York v. Goss, 109 N.Y.S. 151, 124 App. 
Div. 680; Williams v. Holden, 4 Wend. 
(N.Y.) 223; Dennison_v. Henry, 17 
U.C.Q.B. (Ont.) 276. See Dresden v. 
Bridge, 38 A. 545, 90 Me. 489 (holding, 
however, that the executor or ad- 
ministrator; as the case may be, is not 
personally liable uniess the assess- 
ment was made against him notwith- 
standing it was made after the death 
of the decedent). 

73. City ofs Rockland v. Farns- 
worth, 89 A. 65, 111 Me. 315. 


[a] Possession sufficiently shown. 
Where the powers of a special ad- 
ministrator ceased when defendant 
was appointed administratrix with 
the will annexed and gave bond, as 
provided by Rev. St. c 66 § 35, the ad- 
ministratrix thereafter was so far in 
possession of the estate as to be 
liable for the taxes assessed thereon. 
City of Rockland v. Farnsworth, 89 A. 
65, 111 Me. 315. 

Occupation or possession generally 
see supra § i 

74. Williams v. Holden, 4 Wend. 
(N.Y.) 223; Dennison v. Henry, 17 
U.C.Q.B. (Ont.) 276, 


of an executor or administrator may 
be taken for a tax imposed upon him 
in his representative capacity. Wil- 
liams v. Holden, 4 Wend. (N.Y.) 2238. 


75. New York v. Goss, 109 N.Y.S. 
151, 124 App.Div. 680. 


[a] Representative acts in his own 


‘wrong if he fails to appropriate prop- 


erty of the estate to the payment of a 
tax which should be paid. out of the 
estate and makes a settlement or oth- 
erwise parts with the property with- 
out retaining sufficient to pay the tax. 
ay siiams v. Holden, 4 Wend. (N.Y.) 

3. 


76. Whiton v. Balch, 89 N.H. 1045, 
203 Mass. 576. 


[a] Appointment must be shown. 
—Rev. L. (1902) ¢ 13 § 33, making an 
executor personally liable, as for his 
own tax, for a tax assessed upon 
decedent’s estate, upon demand being 
made upon him after receiving money 
applicable thereto, imposes a personal 
liability upon the executor; and, to 
charge one thereunder, it must be 
shown that he was appointed execu- 
tor. Whiton v. Balch, 89 N.E. 1045, 
203 Mass. 576. 


77. Eno v. Cornish, Kirby (Conn.) 
296: Scott-v.- Peo., ‘71 N.H. 582,210 
Ill. 594; State v. Mississippi Valley 
Trust Co., 108 S.W. 97, 209 Mo. 472. 


[a] Due from decedent during life. 
—(1) An executor or administrator 
is not personally liable for the pay- 
ment of a tax assessed against and 
due from decedent in his lifetime, and 
in an action to recover such taxes the 
judgment should be against the per- 
sonal representative in his represen- 
tative capacity. Eno v. Cornish, Kir- 
by (Conn.) 296. (2) And where an 
assessment is made for back taxes 
on omitted property for years during 
the lifetime of the decedent in which 
the property was not assessed, the 
executor or administrator is not per- 
sonally liable for the payment of the 
tax, as his personal liability arises 
from the statutory duty of listing 
property in his hands for taxation, 
and the statutory lien on such prop- 
erty to secure reimbursement for the 
taxes paid by him, and the statute 
does not require him to make lists of 
property which the decedent has 
omitted to make in his lifetime. Scott 
yv. People, 71 N.E. 582, 210 Ill. 594. 

[b] EBxecutor of trustee who 
comes into possession of the trust es- 
tate, but who holds it merely as a 


kind of bailee to preserve it intact’ 


ble for the payment of taxes previous- 
ly assessed upon the trust estate. 
State v. Mississippi Valley Trust Co., 
108 S.W. 97, 209 Mo. 472. 


78. State ex rel. Rice v. Packard, 
157 S.W. 598, 250 Mo. 686. 


[a] Tllustration.—Under Rev. St. 
(1899) §§ 9144, 9151, 9186, respective- 
ly, relating to the furnishing of tax 
lists by administrators and executors, 
the ordinary assessment of property, 
and the liability of persons for prop- 
erty under their control, an executor 
is personally liable for taxes upon the 
personal property of the estate listed 
by him, even though final settlement 
be made before the expiration of the 
year for which they were assessed. 
State ex rel. Rice v. Packard, 157 S.W. 
598, 250 Mo. 686. 


Omitted property of decedent see 
supra § 131 text and note 98. 


79. See Hxecutors and Adminis- 
trators § 328 et seq. 


80. Jackson v. King, 3 So. 232, 82 
Ala. 432; Walsh v. Harang, 20 So. 
202, 48 La.Ann. 984; Kearns v. Col- 
lins, 4 So. 498, 40 La.Ann. 453; Sawyer 
Bene ae 21 N.E.. 307, 149 Mass. 

81. See infra §§ 786, 787. 

82. Dennison v. Henry, 17 U.C.Q.B. 
(Ont.) 276. See Moffit v. Fitzer, 
(Iowa) 141 N.W. 935 (where execu- 
tors, under a will giving power to sell 
and distribute the proceeds, enter in-, 
to contracts for the sale of land, 
which provide that the transfer of 
title and payment shall be made at a 
future date, such contracts are not 
assessable, as property omitted from 
taxation, against the executors, since 
the title vested in the legatees un- 
der the will, and the executors had a 
mere naked right to sell). 

83. See statutory provisions. 

84. State ex rel. and to Use of 
Rudder v. Guest, (Mo.) 31 S.W.(2d) 
791; State ex rel. and to Use of Rud- 
der v. Haphe, (Mo.) 31 S.W.(2d) 788. 

85. State ex rel. and to Use of 
Rudder v. Guest, (Mo.) 31 S.W.(2d) 
791; State ex rel. and to Use of Rud- 
der v. Haphe, (Mo.) 31 S.W.(2d) 788. 

86. Ownership as between stock- 
broker and customer see infra § 261 
note 12 [b]. ’ 

87. In re Boyd, 116 N.W. 700, 138 
Iowa 583, 17 L.R-A.N.S.° 1220. 

88. Penrose v. Gragard, 435 So. 494, 
105 La. 146. 
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Under statutes providing for assessment of prop- 
erty to the holder, person in control, etc.,*® personal 
property in the possession or under the actual con- 
trol and management of an agent, factor, or commis- 
sion merchant may, under the circumstances indi- 
cated in the particular statute involved, be assessed 
and taxed in his name rather than directly to the 
owner, the object being to lay the tax where it can 
most readily be collected, and the agent having of 
course the right to recoup himself as against the 
principal.®° : This method is most commonly pursued 
in cases where the property of a nonresident owner is 
being held by and in the possession of a resident 


agent.°1 


Where alleged agent is in fact owner of the prop- 


[a] Property in hands of consignee 
to bo sold for account of the con- 
signor must be assessed in the name 
of the owner and not in the name of 
the consignee. Penrose v. Gragard, 
29 So. 494, 105 La. 146. 


89. See statutory provisions. 


90. Ill—Matzenbaugh v. People, 
62 N.E. 546, 194 Ill. 108, 88 Am.S.R. 
134; Lyle v. Jaques, 101 Ili. 644; 
Walton v. Westwood, 73 Ill. 125. 


Iowa.—Merchants’ Transfer Co. v. 
Des Moines Bd. of Review, 105 N.W. 
211, 128 Iowa 732, 2 L.R.A.N.S. 662; 
Heinz v. Davenport Bd. of Equaliza- 
tion, 96 N.W. 967, 121 Iowa 445; Ger- 
man Trust Co. v. Davenport Tp., 96 
N.W. 878, 121 Iowa 325; In re Miller, 
90 N.W. 89, 116 Iowa 446. 

Ky.—City of Paris v. Burley Tobac- 
co Society, 157 S.W. 705, 154 Ky. 320; 
Commonwealth v. Tabbs Storage 
Warehouse & Freight Transfer Line, 
150 S.W. 525, 150 Ky. 465. 

Md.—Hannis Distilling Co. v. Balti- 
more, 80 A. 319, 114 Md. 678. 


Mich.—Detroit Shipbuilding Co. v. 


City of Detroit, 199 N.W. 645, 228 
Mich. 145; Grand Rapids Bark, etc., 
Co. v. Inland Tp., 98 N.W. 980, 136 


Mich. 121; Baars v. Grand Rapids, 89 
N.W. 328, 129 Mich. 572; Spanish Riv- 
er Lumber Co. v: Bay City, 71 N.W. 
595, 113 Mich. 181; Curtis v. Rich- 
land Tp., 23 N.W. 175, 56 Mich. 478. 


Neb.—Allen v. Dawson County, 139 
N.W. 682, 92 Neb. 862. 


N.C.—Murdock v. Iredell County, 
50 S.H. 567, 138 N.C. 124. 


Ohio.—Hagerty v. Huddleston, 53 
N.E. 960, 60 OhioSt. 149; Huddleston 
v. Haggerty, 1 OhioS.&C.P. 331, 2 
OhioN.P. 291. 


W.Va.—Hannis Distilling Co. vy. 
Berkeley County Court, 71 S.E. 576, 
69 W.Va. 426. 


Wis.—State v. Fisher, 108 N.W. 206, 
129 Wis. 57. 


See Lord y. Arnold, 18 Barb. (N.Y.) 
104 (holding, however, that amounts 
owing upon contracts for the sale of 
lands made by an agent are not sub- 
ject to taxation against the agent as 
“personal estate in his possession or 
under his control as such agent’’). 


[a] Cattle—(1) One taking cat- 
tle to feed for a nonresident of the 
county, has control of them for the 
owner, within Cobbey St. Annot. 
(1911) § 10,927, and must list such 
property for taxation. Allen v. Daw- 
son County, 139 N.W. 682, 92 Neb. 
862. (2) Where cattle of a nonresi- 
dent are on a farm of a resident and 
assessed in the latter’s name April 
1, and he purchases them after that 
date but before actually assessed, he 
cannot enjoin collection of the tax on 
the ground that he was not an owner 


TAXATION 


General. 


tion.°4 


erty he may be taxed as such.®? 


[§ 195] 1. Property in Custody of Law—(1) In 
It has been broadly stated that at com- 
mon law property in the custody of the law or of 
a court or judicial officer is not subject to taxation,®® 
although a more accurate statement of the rule would 
appear to be that while property in custodia legis 
remains subject to taxation, it may not be taxed to 
the custodian in the absence of statutory authoriza- 
The state has power to tax property in the 
custody of the law,®® and, where such property 1s 
within the provisions of applicable taxing statutes,°® 
it may be taxed to clerks of court, masters in chan- 


[§§ 194-195 


cery, municipal treasurers, and other such officers,°’ 


of the stock on the 1st day of April. 
Allen v. Dawson County, supra. 


[b] Choses in action have been 
held to be within the application of a 
statute providing for the assessment 
of taxes upon personal property in 
the hands of anagent. Curtis v. Rich- 
land Tp., 23 N.W. 175, 56 Mich. 478. 
But see Lord v. Arnold, 18 Barb. (N. 
Y.) 104 (contra). 


[c}]~ Grain in mill or warehouse in 
the possession of an agent and con- 
trolled by him on the day for assess- 
ment, and which was bought by him 
for other parties for a commission 
paid by them, is properly assessed 
against him. Lyle v. Jacques, 101 
oe 644; Walton v. Westwood, 73 Ill. 


[ad] Whisky in bonded warehouses 
has been held taxable to the ware- 
houseman under statute. Common- 
wealth v. Greenbaum, 129 S.W..555, 
139 Ky. 138 [op modified in other 
respects on petition for modification 
130 S.W. 982, 140 Ky. 221]; Thompson 
v. Com., 94 S.W. 654, 123 Ky. 302, 29 
Ky.L. 705, 124 Am.S.R. 362 [aff 28 S. 
Cti533,.. 209° 1.8.4.340). 52. Lid. - 82251 4 
Anderson County v. Kentucky Dis- 
tilleries, ete., Co., 146 F. 999. 


[e] Agent cannot avoid taxation 
by executing a note to his principal 
for the money and property in his 
hands, simply to avoid the tax and 
with the understanding that such 
note shall create no liability on his 
part. Hutchinson v. Oskaloosa Bd. of 
Hr aumeges co. 25 N.W. 121, 67 Iowa 


[f] In Minnesota (1) Gen. 
(1895) § 1528, provides that no con- 
signee shall be required to list for 
taxation property held by him for the 
sole purpose of being stored or for- 
warded, if he has no interest in such 
property or profit to be derived from 
its sale. State v. Franklin Sugar-Re- 
fining Co., 81 N.W. 752, 79 Minn.. 127. 
(2) Under the statute of Minnesota, 
providing that the delivery of grain 
te any warehouseman for storage, al- 
though it be mingled with that of 
others or shipped or removed from 
the original place of storage, shall 
be deemed a bailment, grain con- 
trolled by an elevator company, less 
than the amount of outstanding ware- 
house receipts, is not the property of 
the company for the purpose of taxa- 
tion. State v. Northwestern El. Co., 
112 N.W. 68, 1142, 101 Minn. 192. 


91. See infra §§ 2038, 220. 


92. Kansas Flour Mills Co. vy. 
Board of Com’rs of Harper County, 
iealt 795, 124 Kan. 312, 54 ALR 


[a] Rule applied.—‘‘A transaction 
by which wheat is placed in a termi- 
nal elevator under a certificate which 
provides that the owner of the eleva- 


St. 


as in the case of money paid into court,®* or de- 


q 
tor may deliver any grade of mer- 
chantable wheat and pay the differ-. 
ence in the market value does not 
constitute a ‘bailment’ of the wheat, 
and the owner of the elevator must 
pay the tax on the wheat.” Kansas 
Flour Mills Co. v. Board of Com’rs 
of Harper County, 259 P. 795, 124 Kan. 
313, 54 A.L.R. 1164. 


93. Swope v. Fraser, (N.J.Ch.) 58 
A. 531; Matter of Kellinger, 9 Paige 
(N.Y.) 62; Town of Tarboro v. Wals- 
ton, 93 S.E. 461, 174 N.C. 75; Edge- 
comb County v. Walston, 93 S.E. 460, 
LT4 N.C 55 1 crt iCye je 


94. See Tennant v. State Board of 
Taxes and Assessments, 113 A. 254, 
95 N.J.Law 465 (to effect that while 
a court officer is not liable for taxes 
on property in his custody, the prop- 
erty itself is liable and may be taxed 
to the general owner). See also In re 
Boyd, 116 N.W. 700, 138 Iowa 583, 17 
L.R.A.N.S. 1220 (to -effect that 
referee in partition could not be taxed 
on the value of land contracts in the 
absence of statutory provisions for 
taxing property to referees). 


95. Town of Tarboro v. Walston, 
93 S.E. 461, 174 N.C. 75; Edgecomb 
pee v. Walston, 93 S.E. 460, 174 N. 

SOs 


“The subject of taxation is one now 
regulated exclusively by Statute, sub- 
ject to constitutional provisions, and 
the law-making power has the right 
to tax property in the custody of the 
courts and judicial officers, as well as 
any other’ property.” Edgecomb 
County v. Walston, supra. 


96. See statutory provisions. 


97. U.S.—Spring Vailey Water Co. 
v. City and County of San Francisco, 
225 F. 728, 140 C.C.A. 209 [aff 38 Sict. 
356, 246 'U.S, 391, 62 L.Ed. 790]. 


Cal.—Bessolo v. City of Los Ange- 
les, 169" Po” SU258 1:76 “Cal 59 vse San 
Luis Obispo v. Pettit, 25 P. 694, 87 
rae. 499; People v. Lardner, 30 Cal. 


N.C.—Edgecomb County vy, 
ston, 93 S.E. 460, 174 N.C. 55. 


Tenn.—Ex p. Riddle, 8 Heisk. 817; 
Carhart v. Jones, (Ch.App.) 37 S.W. 
565; Thompson v. Evans, 2 Tenn.Ch. 
App. 61. 


Va.—Myers v. Com., 66 S.E. 824, 110 
Va. 600. 


[a] 


Wal- 


Condemnation and award held 


by county treasurer.—Where the sum 


awarded plaintiff in condemnation 
proceedings was in the hands of the 
county treasurer on the first Monday 
of March, it was assessable against 
the treasurer in view of Pol. Code § 
3647. Bessolo v. City of Los Angeles, 
169: Py 372,176 Cal.*597% 


98. Mosee v. Firemen’s Ins. Co. of 
Newark, 262 P. 436, 87 Cal.App. 473; 
Town of Tarboro v. Walston, 93 S.B, 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 195-196] 


_ posits made in banks pursuant to court order,®® or 
real estate held by the courts and mortgages made 
to judicial officers in their official capacity.1 Where 
land is sold under judicial decree and the proceeds 
brought into court, the proper course for the collec- 
tion of taxes due thereon is to apply to the court 
for an order for their payment out of such proceeds.? 


Ultimate liability for the tax on money paid into 
court will rest upon the actual owner thereof.’ 


[§ 196] (2) Held by Assignees, Receivers, and 
Trustees in Bankruptcy. The legislature has power 
to require assignees, receivers, and trustees to make 
returns of, and pay taxes on, property in their pos- 


session. 
Assignees.® 


of applicable taxing acts.7 


461, 174 N.C. 75; Edgecomb County v. 
Walston, 93 S.E. 460, 174 N.C. 55; 
Myers v. City of Richmond, 66 S.E. 
826, 110 Va. 605; Myers v. Common- 
wealth, 66 S.E. 824, 110 Va. 600. 


[a] Proceeds of mortgage fore- 
elosure sale, in hands of clerk of 
superior court on May 1, awaiting 
determination of rights of bondhold- 
ers and other creditors, is properly 
listed by him for taxation. Town of 
Tarboro v. Walston, 93 S.E. 461, 174 
N.C. 75; Edgecomb County vy. Wal- 
ston, 93 S.E. 460, 174 N.C. 55. 


99. Spring Valley Water Co. v. 
City and County of San Francisco, 225 
Ho 28,140 Cie VA: (209. “Taft. 38 S:Ct. 
356.246, U.S: 891,62 L.Ed: 7901: 


i. State Chancellor v. Elizabeth, 
52 A. 1130, 66 N.J.Law 687, 688 [aff 
AT A. 454, 65 N.J.Law 479]. 


[a] Teand rented by order of 
court.—Taxes on. lands accruing 
while such lands are rented out un- 
der orders of the court should be 
paid out of the rents. Camden v. 
Haymond, 9 W.Va. 680. 


2. Wheeler v. Addison, 54 Md. 41; 
Prince George’s County v. Clarke, 36 
Md. :206. 


3. Mosee v. Firemen’s Ins. Co. of 
Newark, 262 P. 436, 87 Cal.App. 473. 


[a] Bejected offer of settlement. 
—Payment by insurer into court of 
a sum less than insured recovered, 
which he refused to accept, was in- 
effective to charge insured with tax- 
es assessed on deposit, and the in- 
surance company remained liable for 
taxes assessed upon such money. 
Mosee vy. Firemen’s Ins. Co. of New- 
ark, 262 P. 436, 87 Cal.App. 473. 


4. Morrow v. Hess, 156 N.E. 599,. 


116 OhioSt. 439, [aff 153 N.H. 295, 22 
OhioApp. 258]. 


5. Property in hands of assignee 
generally see Assignments for Bene- 
fit of Creditors §§ 247-270. 


6 Ryan v. Gallatin County, 14 
Tll. 78; State v. New Orleans Bank 
of Commerce, 23 So. 464, 50 La.Ann. 
696; Gerard v. Duncan, 36 So. 1034, 
84 Miss. 731, 66 L.R.A. 461; Briggs’ 
Appeal, 1 Walk. (Pa.) 199; Matter of 
U.S. Bank, 1° Phila. (Pa.) 330. See 
Curley v. New England Trust Co., 109 
N.E. 171, 221 Mass. 384 (holding a 
deed of trust an assignment for the 
penefit of creditors for purposes of 
taxation, within St. (1909) ¢ 490 pt 
1 § 23 cl 8). 


7. See statutory provisions; 
infra text and notes 8-10. 


and 


Property continues to be subject to 
taxation, although it is in the hands of an assignee 
for the benefit of creditors,® if within the provisions 
In accordance with pro- 
visions of local law, it has been held that property 
in the possession of an assignee in insolvency act- 


TAXATION 


tion.?° 


Receivers. 


utes.13 


a federal court 


8. McNeill v. Hagerty, 37 N.E. 526, 
51 OhioSt. 255, 23 L.R.A. 628. ; 


9. French v. Bobe, 60 N.E. 292, 64 
OhioSt. 323; In re Jackson Brewing 
ee 1 OhioS.&C.P: 4915 5 = OhioN.P: 


10. Youtsey v. Com., 62 S.W. 262, 
TO" Key 1555; 22) Kyi 1914: 


il. Property in hands of receiver 
ious see Receivers §§ 122-127, 


12. U.S.—Ex p. Tyler, 13 S.Ct. 785, 
149 U.S. 164, 37 L.Ed. 689; _ People 
of State of New York v. Hopkins, 18 
F.(2d) 731; McFarland v. Hurley, 
286 EF. 365 [rev sub nom. Liberty 
Cent. Trust Co. v. Gilliland Oil Co., 
279 EF. 432]; Union Trust Co. v. Great 
Eastern Lumber Co., 248 F. 46, 47, 
L600. VC.CLA.. 186) [quot Cy ess: Coy aw. 
Title Guarantee & Trust Co., 220 F. 
90,. 185 C.C.A. 658, L.R.A.1915H 211 
[aff 212 F. 520]; Ex p. Chamberlain, 
55 F. 704. 


Ga.—Dysart v. Brown, 26: S.E. 767, 
100 Ga. 1. 


Ill.—Bond v. Moore, 132 N.E. 777, 
300 Ill. 32; Wiswall vy. Kunz, 50 N.E. 
184, 173 Ill. 110. 


Ky.—Spalding v. Com., 10 S.W. 420, 
88 Ky. 135, 10 Ky.L. 714, 


La.—Louisiana Oil Exporting Co. 
v. Pelican Oil Refining Co., 99 So. 
ZAG y hoor biak 2oKle 


Mo.—State v. Riley, (App.) 4 S.W. 
(2d) 482, 483 [quot Cyc]. 


N.J.—New Jersey Southern R. Co. 
v. Railroad Com’rs, 41 N.J.Law 235. 


Okl.—Gray vy. Logan County, 54 P. 
4855 TO (32, 


Pa.—Philadelphia, 
Com., 104 Pa. 80. 


[a] “It is too clear for argument 
that the appointment of a receiver 
and the taking of property into the 
hands of the court through its officers 
does not withdraw it from taxation. 
It remains subject to assessment and 
to the payment of all legal taxes 
thereon while in custodia legis, to 
the same extent as it was while in 
the possession of the owner.” Coy v. 
Title Guarantee & Trust Co., 220 F. 
90, 92, 135° C.C.A. 658, L.R.A.1915H 
211 [aff 212. F. 520]. . 


[b] Fact that private bank was 
insolvent does not relieve funds in 
the hands of its receiver from tax- 
ation. Bond v. Moore, 132 N.H. 777, 
B01 0a 0 0 es 5 


13. City Nat. Bank v. Charles 
Baker Co., 61 N.H. 2238, 180 Mass. 


ete.,.. Re, Co,,.-v. 
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ing under direction of the court is not taxable,® 
except perhaps in cases where he is continuing the 
business of the insolvent and operating it as a go- 
ing concern,’ although there is authority to the 
effect that the estate of an insolvent assigned for 
benefit of creditors is taxable in the hands of the 
court’s commissioner pending order of distribu- 


Property in the hands of a receiver! 
of any court, either of a state or of the United 
States, is as much bound for the payment of taxes, 
state, county, and municipal, as any other prop- 
erty,?? if within the terms of applicable taxing stat- . 
The tax is, however, regarded as a debt of 
the property rather than of the receiver.1?”% 
some states taxable property may be assessed to 
a receiver who is officially in charge of it,1* and 
if so, the fact that the receiver was appointed by 


In 


does not make him an officer of 


that court in such sense as to exempt the property 
from state and local taxes.1§ 


Statutes authorizing 


40; Schoolfield v:. Schoolfield, 52 S. 
W. 867, 103 Tenn. 68. 


[a] Statute covering case must 
be shown to make a receiver taxable 
for personal property in his hands 
as receiver. City Nat. . Bank’ -v. 
Charles Baker Co., 61 N.E. 223, 180 
Mass. 40. 


134%. Comer 
921,27 -6-67A 1 


[a] After severance of the con- 
nection of the receivers with the 
property, they can only be chargeable 
with the payment of such tax, if at 
all, upon proof that they have assets, 
belonging to the estate, or have di- 
verted its revenues. Comer v. Polk 
County, : 81. FY. 921, 27:C-.C.A. 1. ; 


14. U.S.—Spring Valley Water 
Co. v. City and County of San Fran- 
cisco, 38 S.Ct. 356, 246. U.S, 391,° 62 
uth 790 [aff 225 F. 728, 140 C.C.A. 

Cal.—Los Angeles v. Los Angeles 
cacy Water :€o, 70, Pai770; Wisi Cal: 


Conn.—Lamkin v. Baldwin, etce., 
Mfg. Co., 43 A. 593, 1042, 72 Conn. 57, 
44 L.R.A. 786. : 


Tll.—Wiswall v. Kunz, 50 N.E. 184, 
alien Ue bah ; 


N.Y.—Central Trust Co. v. New 
York, ete., R. Co., 18 N.E. 92, 110 N. 
Y: 250, 1 L.R.A. 260; In re Mallery, 
2 N.Y.S. 487, 50 Hun. 601. 


[a] Bank is “receiver” within the 
meaning of a statute providing for 
the assessment of money in litigation 
to “county treasurer, court, county 
elerk or recéiver”’ in possession, so 
that the money paid into bank by 
a motor company under court order 
pending adjudication as to water 
rates is taxable to the depository 
bank. Spring Valley Water Co. v. 
City and County of San Francisco, 
38 S.Ct. 356,. 246) U.S. 391,62 Ictid. 
790 [aff 225 F. 728, 140 C.C.A. 209]. 


{b] Assessment in name of party 
other than receiver.—Property held 
by a receiver is liable to assessment 
for taxation, and while it should be 
assessed to the receiver yet the fact 
that it is assessed in the name of the 
party for whom the receiver. holds 
possession will not affect the validi- 
ty of the tax. Wiswall v. Kunz, 50 
N.E. 184, 173 Ill. 110. 


15. . Central Trust Co. v. Wabash, 
ete., R. Co., 26 F. 11; Stevens v. New 
York, etce., R. Co., 23 F.Cas.No. 13,405, 
13 Blatchf. 104; Bates v. Boston, 5 
Cush. (Mass.) 93; Philadelphia, etc., 
R. Co. v. Com., 104 Pa. 80. 


v. Polk County, 81 F. 
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taxation of property held by assignees in insolvency, 
bankruptcy, or for the benefit of creditors under a 
voluntary assignment!® do not authorize taxation 
of a receiver for personal property held by him.'* 


Trustees in bankruptcy. Property in the hands 
of a trustee in bankruptey 18 appointed under the 
federal statute is subject to taxation,'® if within 
the purview of the taxing laws invoked.?° The fact 
that the trustee in bankruptcy is not in possession 
of the property will not preclude taxation thereof.** 


Where property is sold by trustee in bankruptcy 
and title passes after the assessment date, it re- 
mains taxable to the trustee.?? 


[§ 197] m. Property of Joint Tenants and Ten- 
ants in Common.?* In the absence of statutory au- 
thorization, the undivided interest of a tenant in 
common in land is not subject to tax as such,”4 
but lands held and owned by joint tenants or ten- 
ants in common may be assessed to them jointly, 
without specifying their respective interests,?° or 


[a] Insolvent national bank.—The 


TAX ATION 


sessed to the buyer. 


lee 7, ee Ca Oe 


[8§ 196-199 


may be severally assessed,?® or the property may 
be assessed in the name of either of them alone,‘ 
in accordance with provisions of applicable statutes. 


[§ 198] n. Propezty of Married Women. The 
separate property of a married woman** should 
ordinarily be assessed to her as the owner thereof, 
and not to her husband.?® In some jurisdictions, 
however, if a husband has the possession and the 
care and control of his wife’s land, it may be as- 
sessed to him as the “occupant” thereof;°° but 
merely living With his wife on her separate property 
does not make the husband an occupant thereof,** 
and if the husband and wife are living apart from 
each other, and the husband has not the charge, con- 
trol, or possession of the land, it must be assessed 
to the wife and not to the husband.*? 


[§ 199] 0. Partnership Property.** Property 
owned by a partnership is properly taxed in the 
name of the firm, and not in the name of an individ- 
ual member thereof,?+ although assessment in the 


Herzfeld-Phil- Mass.—Southworth v. Edmands, 25 


personal property of an insolvent na- 
tional bank in the hands of a receiv- 
er appointed under the federal stat- 
ute is exempt from taxation under 
state laws. Rosenblatt v. Johnston, 
104 U.S. 462, 26 L.Ed. 832. 


[b] Collection of taxes.—Property 
in the hands of a receiver of a federal 
court cannot be reached by proceed- 
ings for the collection of state tax- 
es without the consent of such court. 
Ex parte Tyler, 13 S.Ct. 785, 149 U.S. 
164, 37 L.Ed. 689; Oakes v. Myers, 68 


F. 807. 
16. See statutory provisions. 
17. City National Bank v. Charles 


Baker Co., 61 N.E. 223, 180 “Mass. 
40. 


18. Property in hands of trustee in 
bankruptcy generally see Bankruptcy 
§§ 187-225. 


19. Swarts. v. Hammer, 24 S.Ct. 
695, 194 U.S. 441, 48 L.Ed. 1060 [aff 
120 F. 256, 56 C.C.A. 92]; In re Mason 
Tire & Rubber Co., 39 F.(2d) 462; 
In re Ponzi, 6 F.(2d) 324; In re Cro- 
well, 199 F. 659; In re Mitchell, 15 
F.Cas.No. 9,658, 16 Nat.Bankr.Reg. 
535, 17 Alb.L.J.(N.Y.) 26; Tennant 
v. State Board of Taxes and Assess- 
ments, 113 A. 254, 95 N.J.Law 465. 
But see In re Booth, 3 F.Cas.No. 1,645, 
14 Nat.Bankr.Reg. 232. 


20. In re Mason Tire & Rubber 
'Co., 39 F.(2d) 462. 


21. Tennant vy. State Board of Tax- 
es and Assessments, 113 A. 254, 95 
N.J.Law 465. 


[a] Under directory statute.—The 
provision of Tax Act (1903) § 11, that 
personal property in the possession 
or under the control of a trustee shall 
be assessed in his name as such is 
merely directory, and has no force in 
exempting property not in his pos: 
session from the general language 
of the statute making such property 
taxable. Tennant v. State Board of 
Taxes and Assessments, 113 A. 254, 
95 N.J.Law 465. 


22. Herzfeld-Phillipson Co. v. City 
Pasa auc. 189 N.W. 661,.177 Wis. 

[a] Sale May 1 and confirmation 
May 2.—Under St. (1915) § 1044, 
where a trustee in bankruptcy sold 
a stock of goods at public sale on 
May 1, but retained the key and did 
not give possession until confirmation 
of the sale the following day, the 
goods should have been assessed to 
the trustee, and were not legally as- 


lipson Co. v. City of Milwaukee, 189 
N.W. 661, 177 Wis. 431. 


23. Property owned by: 


Joint tenants generally see Joint 
Tenancy 33 C.J. p 900. 


Tenants in common generally see 
Tenancy in Common [33 Cye 1]. 


24 Curtiss v. Inhabitants of Shef- 
field, 100 N.B. 365, 213 Mass. 239, 50 
L.R.A.(N.S.) 402, Ann.Cas.1914A 564. 


[a] In Louisiana “land held in in- 
division must be assessed according 
to the title, and only the undivided 
interests of the joint owners, and 
not any definite part or stipulated 
number of acres, can be legally as- 
sessed as the property of any one of 
them.” Hayes v. Viator, 33 La.Ann. 
1162, 1165: 


25. People v. McEwen, 
Howcott v. New Orleans, 
107 La. 305; Sullivan v. 
N.E. 443, 198 Mass, 119. 


[a] Joint ownership of lands not 
shown for purposes of taxation by 
contract providing for common agist- 
ment on severally owned lands of live 
stock owned by partnership. Mant v. 
Deputy Federal Commissioner. of 
Land Tax, 20 Austr.C.L.R. 564. 


26. Hanley v. Federal Mining & 
Smelting Co., 235 F. 769. 


27. Hunt v. Boston, 67 N.E. 244, 
183 Mass. 303; Fleischauer v. West 
Hoboken, 40 N.J.Law 109. 


[a] One joint owner cannot com- 
plain that there is not a proper as- 
sessment against the other joint own- 
ers. Welles v. Battelle, 11 Mass. 477. 


28. Wife’s separate estate gener- 
ally see Husband and Wife § 424 et 
seq. 


29. Klumpke v. Baker, 10 P. 197, 
68 Cal. 559; \ Richards v. Tarr, 22 P. 
557, 42 Kan. 547; Hamilton v. Fond 
du Lac, 25 Wis. 496. 


[a] _Homestead.—The husband is 
not individually liable for taxes upon 
his wife’s property, although it is 
occupied by both as their homestead. 
ties te v.. Tarr; 22° P.:557, 42 Kan. 


i Cal.—People v. Rains, 23 Cal. 


23 Cal. 54; 
31 So. 668, 
Boston, 84 


Conn.—Guilford Union School Dist. 
v. Bishop, 58 A. 18, 76 Conn. 695, 66 
L.R.A. 989. 


Fla.—Paul v. Fries, 18 Fla. 573. 


N.E. 106, 152 Mass. 203, 9 L.R.A. 118. 


N.Y.—Powell v. Jenkins, 35 N.Y.S. 
265, 14 Misc. 83. = 


31. Loomis yv. Semper, 78 N.Y.S. 
74, 38 Mise. 567, 570 [dist Powell v. 
Jenkins, 35 N.Y.S. 265, 14 Misc. 83, 
88 (where it was given as one rea- 
son for holding a husband an occu- 
pant, that he was living with his 
wife on the property) ]. 


[a] In Wisconsin (1) it has been 
held that a husband merely by re- 
siding with his wife upon her sepa- 
rate property does not become an oc- 
cupant thereof within the application 


of the statute allowing lands to be. 


assessed to occupants (Hamilton v. 
Fond du Lac, 25 Wis. 496); (2) but 
that an assessment to the husband 
is not sufficient to invalidate a tax 
based upon such an assessment (Enos 
v. Beemis, 21 N.W. 812, 61 Wis. 656), 
(3) provided the assessors acted in 
good faith and did not know that it 
was her separate property (Massing 
v. Ames, 37 Wis. 645 [dist Hamilton v. 
Fond du Lac, supra]). 


32. Smith v. Read, 51 Conn. 10. 


33. Taxation of partnership agree- 
ments as credits see supra § 160 text 
and notes 83, 84. 


34 Kan.—Swallow v. Thomas, 15 
Kan. 66 

La.—Thibodaux v. Keller, 29 La. 
Ann. 508. 


ise MP ae ee v. Brewer, 59 Me. 


Md.—McLane v. Judges of Appeal 
Tax Court of Baltimore City, 143 A. 
656, 156 Md. 133. 


jwasei-—Oliver v. Lynn, 130 Mass. 


Mich.—Blodgett v. Muskegon, 27 N. 
W. 686, 60 Mich. 580; Hubbard v. 
Winsor, 15 Mich. 146. 


te eee v. Parker, 34 N.J.Law 


N.Y.—People v. Wells, 70 N.E. 11 
177 N.Y. 586. vy 


Ohio.—Robinson v. Ward, 13 Ohi 
SRoI293) oO 


Va.—Commonwealth vy. 
ern Iron Corporation, 128 S.K. 528, 
LR (Vat ead Oss Commonwealth  y, 
Schmelz, 76 S.H. 905, 114 Va. 364. 


[a] Partnership is entity for pur- 
poses of taxation, under code provi- 
sions for taxing property to the com- 


Southeast- 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 199-201] 


name of a member will not necessarily invalidate | 
partner may be individually liable for 


the tax.25 A 
back taxes.3® 


Partnership property in exclusive possession of 


one member may be taxed to him.?7 


; Silent partners have been held not individually 
liable for taxes on partnership property.28  ~ 


After dissolution of partnership, it is not charge- 
able as a firm with the future taxes on the prop- 
-erty,®® and as to taxes already assessed and due, | 
the liability is apportioned among the former part- 
ners,*® and where one has died the survivor may be 
held lable for taxes previously assessed against the 
firm,*? although on the death of a partner and contin- 
uation of the firm business, its property may be as- 


sessed in the partnership name.*? 


ner may not be held liable for taxes assessed after his 
Where a new firm is formed by trus- 
tees of a deceased partner and the survivors of the 


retirement.*? 


pany or firm to which it belongs, and 
the partnership rather than its in- 
dividual members is considered the 
owner for purposes of taxation. 
Commonwealth vy. Schmelz, 76 S.E. 
905, 114 Va. 364. 


[b] Partnership between corpora- 
tions not shown.—Commonwealth v. 
Southeastern Iron Corporation, 128 
S.E. 528, 142: Va. 107. 


35. Fletcher v. Post, 62 N.W. 574, 
104 Mich, 424. 


[a] Defect not fatal—Under a 
statute providing that irregularities 
in the assessment shall not render 
any tax invalid, the assessment of 
firm property in the name of one of 
the partners is valid. Fletcher v. 
Post, 62 N.W. 574, 104 Mich. 424. 


86. Parkison v. Thompson, 73 N. 
E. 109, 164 Ind. 609. 


[a] Omitted property.—Under the 
statute in Indiana, making each part- 
ner liable for the whole tax against 
the partnership, a partner is, as be- 
tween himself and the state, liable 
for back taxes which the partnership 
omitted to list and return for taxa- 
tion in previous years. Parkison v. 
Thompson, 73 N.E. 109, 164 Ind. 609. 


87. Welles v. Battelle, 11 Mass. 
477, ; 
[a] Ilustration.—Property be- 


longing to a company, but which is 
in the possession and occupancy of 
one of the members, who is the agent 
of the company, may be assessed to 
him. Welles v. Battelle, 11 Mass. 477. 


38. Gregory v. Treasurer of, Porto 
Rico, 24 Porto Rico 87. 


[a] Statutes not expressly tax- 
ing silent partners.—Under statutes 
providing for joint taxation of part- 
ners and individual liability therefor 
with respect to property used in the 
firm business, and containing no ex- 
press provision for taxing silent or 
special partners of a limited partner- 
ship, the latter may not be held li- 
able for taxes’ on firm_ property. 
Gregory v. Treasurer of Porto Rico, 
24 Porto Rico 87. 


Taxation of limited partnerships 
generally see infra § 232. 

29. Rivers v. New Orleans, 8 So. 
484, 42 La.Ann. 1196; Von Phul v. 
New Orleans, 24 La.Ann. 261. 


40. Rivers v. New Orleans, 42 La. 


Ann. 1196, 8 So. 484. 

41. Hopkins v. Thomas H. Osborne 
Go.,) 14 "Ohio N:P.N,S. 29-4. 

42. Blodgett v. Muskegon, 27 N. 
W. 686, 60 Mich. 580. 


[a] "Title in survivor for liquida- 
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original firm, assets contributed by the trustees 
should be taxed to the firm and not to the trustees.*+ 


[§ 200] 11. Property of Nonresidents+®—a. In 
Generally speaking, property having a 


situs within the state*® is taxable to nonresident 


A retiring part- 


tion.— Where a partnership business 
continues after the death of one of 
the partners the title to the proper- 
ty vests in the surviving partner for 
the purpose of winding up the busi- 
ness, but it is properly listed for 
taxation in the firm name. Blodgett 
at Weg aera okie 27 N:W. 686, 60 Mich. 


43. Washburn v. Walworth, 133 
Mass. 499. 


[a] Bule applied.—One_ retiring 
from a partnership before May 1, the 
date of the assessment, and who re- 
tains no interest and takes no part in 
its management, whether or not he 
has given notice, is not liable for tax- 
es assessed for that year on the prop- 
erty. Washburn y. Walworth, 133 
Mass. 499. 


44. Stearns v. Inhabitants of 
Brookline, 107 N.E. 57, 219 Mass. 238. 
And see People vy. Coleman, 44 Hun 
(N.Y.) 20 (holding that on dissolution 
of a firm by death of one partner, and 
before an accounting to ascertain 
his interest in ‘the firm property, 
there was no debt or obligation from 
the surviving partners to the estate 
which could be taxed as property of 
the executors). 


[a] TDlustration.—Where a _ part- 
ner’s will directed his trustees to 
leave with the firm all which he had 
contributed, to be considered as a 
loan and to bear interest at eight per 
cent, the trustees and surviving 
partners formed a new firm, and the 
estate invested in the firm was not a 
debt or money at interest, taxable to 
the trustees, but was taxable only 
as firm property, under St. (1909) ¢ 
490 pt 1 § 23 el 1. Stearns. v. In- 
habitants of Brookline, 107 N.E. 57, 
219 Mass. 238. ° 


45. Debts due from nonresidents 
see supra § 165; see also infra § 211. 


What constitutes situs see in- 


46. 
fra §§ 206-225. 


47. Wa.—Union Tank Car Co. v. 
Day, 101 So. 581, 156 La. 1071. 


Mass.—Tobey v. Kip, 101 N.H. 998, 
214 Mass. 477. 

N.Y.—Peo. v. Reardon, 77 N.E. 970, 
184 N.Y. 431, 112 Am.S.R. 628, 8 L.R. 
A.N.S. 314; Peo. v. Wemple, 33 N.E. 
720, S1380N. Yo, 19 DORA. 6945 (Peot 
v. New York Tax Com’rs, 23 N.Y. 224, 
21 How.Pr. 385 [rev 33-Barb. 116, 
523]; New York v. McLean, 68 N.Y.S. 
606, 57 App.Div. 601 [aff 63 N.E. 380, 
170 N.Y. 374]. 

N.D.—International Elevator Co. 
v. Thoresen, 228 N.W. 192, 58 N.D. 
776. 


S.cC.—Crescent Mfg. Co, v. South 


owners*’ if within the purview of the particular 
taxing acts involved.*$ 
has no situs within the state is not taxable to a non- 
resident owner,*® and when actual residence is the 
ground for imposition of a tax, the power to tax 
ceases at the moment residence ceases.°° 


Property temporarily in state has been held not 
taxable to a nonresident owner.*1 : 


Conversely, property which 


Nonresident incurs no personal liability for tax-. 
es on his property.®? 


[§ 201] b. Purview or Scope of Statutes. 
on property within the state and belonging to non- 
residents must be laid by legislative authority; and 


Taxes 


Carolina Tax Commission, 124 S.E. 
761,-129 S.C. 480. 


Tex.—Carmody v. Clayton, (Civ. 
App.) 154 SW. 1067; Hall y. Miller, 
(Civ.App.) 110 S.W. 165 [aff 115 S.w. 
1168, 102 Tex. 289]. 


48. See infra § 201. 


49. U.S—Murray v. |Charleston, 
96 U.S. 432, 24 L.Ed. 760; State Tax 
on Foreign Held Bonds, 15 Wall. 300, 
21 L.Ed. 179, 4 Brewst. 183. 


Ill.— Maxwell v. People, 
1101, 189 D1), 546. 


La.—Liverpool, ete., Ins. Co. v. 
Board of Assessors, 25 So. 970, 51 La. . 
ae 1028, 72 Am.S.R. 483, 45 L.R.A. 


59 N.E. 


Md.—Baltimore v. Hussey, 9 A. 19, 
67 Md. 112. 


N.Y.—Peo. vy. Wells, 77 N.E. 19, 184 
N.Y. 275, 121 Am.S.R. °840;/12 DRA, 
N.S. 905; Peo. v. Equitable Trust Co., 
96 N.Y. 387; In re Morgan’s Estate, 
159. N.¥.S.-105,°95 Mise. 454. -Latt=162 
N.Y.S. 1132, 176 App.Div. 909]. 


Pa.—tTrust, ete., Co. v. Mellon, 
Pa. Coir725. 


Va.—Pendleton v. Com., 65 S.E. 536, 
110 Va. 229. 


50. In re Morgan’s Estate, 95 Misc. 
451); VSS e ONY. Se 105. oat 2 L.62.cNe ewe 
1132, 176 App.Div. 909]. 

51. Hall v. Miller, 115 S.W. 1168, 
102 Tex. 289 [aff (Civ.App.) 110 S.W. 
165]; North American Dredging Co. 
of Nevada v. State, (Tex.Civ.App.) 
201 S.W. 1065; Carmody vy. Clayton, 
(Tex. Civ.App.) 154 S.W. 1067. 


[a] In Minnesota.—(1) A motor 
truck, owned by a resident of another 
state, and used in commercial freight 
ing on a time schedule and over a 
regular interstate route, is subject to 


20 


motor vehicle tax imposed by L. 
(1923) e 418. State v. Oligney, 202 
N.W. 898, 162 Minn. 302. (2) That 


portion of route followed by motor 
truck used, in commercial freighting 
on time schedule on regular interstate 
route is a highway receiving federal 
aid does not, relieve an owner from 
payment of tax imposed by motor 
vehicle tax, L. (1923) ¢ 418, because 
of U. S. Comp. St. Suppl, (1923) § 
7477%, providing that highways con- 
structed or reconstructed under pro- 
visions of federal highway act shall 
be free from tolls. State v. Oligney, 
supra. (3) Motor Vehicle Tax Law 
does not, in attempting to impose tax 
on foreign motor vehicles, violate the 
constitutions of either United States 
or state of Minnesota. State v. Olig- 
ney, supra, 


52. See supra § 125. 
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if the tax laws are restricted to the property of 
“citizens” or “residents,” or to specific classes of 
property without regard to ownership, the actual 
assessment of the taxes can proceed on no broader 
lines,®? and where the statute is ambiguous, doubts 
will be resolved in favor of the nonresident.°* 


[§ 202] c. Personalty.—(1) In General. Person- 
al property having’a situs within the state®® may be 
taxed to a nonresident,°* and this rule has been ap- 
plied with respect. to tangibles®’ of various kinds.** 
The question of whether intangible personal prop- 
erty does, or from its nature can, have a situs inde- 


pendent of its owner’s domicile is 


53. ' Conn.—Shaw v. Hartford, 15 
A. 742, 56 Conn. 351. 


Mass.—Tobey v. Kip, 101 N.E. 998, 
214 Mass. 477. 


Minn.—St. Paul v. Merritt, 7 Minn. 
258. 


Mont.—State v. Harrington, 217 P. 
681, 68 Mont. 1. 


Pa.—Laneaster County v. Hazle- 
hurst, 5 Pa.L.J. 224. 


Ri1:—Barber ‘v. Potter, 8’ Rls 15. 


Tex.—Hall v. Miller, 115 S.W. 1168, 
102 Tex. 289. 


Va.—Jamison v. Commonwealth, 90 
S.E. 640, 120 Va. 137. 

Wis.—Fond du Lac v. Otto, 88 N. 
W. 917, 113 Wis. 39, 90 Am.S.R. 830. 


[a] Statutes construed as showing 
legislative intent to tax property of 
nonresidents having situs within the 
state: (1) Generally. Tobey v. Kip, 
101 N.E. 998, 214 Mass. 477; State v. 
Harrington, 217 P. 681, 68 Mont. 1. 
(2) All such property irrespective of 
nature. Hall v. Miller, 115 S.W. 1168, 
102 Tex. 289 [aff (Civ.App.) 110 S.W. 
165]. (3) Tangible personal prop- 
erty of nonresidents having situs 
within state. Rockefeller y. O’Brien, 
74K 541° fath239 B27, 152. C.CiA. 
169] (construing Ohio statutes). 


[b] Statute construed as not im- 
posing’ tax on intangibles of nonresi- 
dent.—Jamison v. Commonwealth, 90 
S.B. 640; 120 Va. 137. — 


54. Jamison v. Commonwealth, 90 
S.E. 640, 120 Va. 137. 


Rule of strict construction gener- 
ally see supra § 119. 


55. What constitutes situs see in- 
fra §§ 206-225. 


56. See People ex rel. Cook. v. 
Dunekel, 125 N.Y.S. 385, 69 Misc. 361 
(so holding where nature of person- 


alty was not diselosed by the record). 


57. U.S.—Occidental Constr. Co. 
Wes i245- B. 87.822) 158 (CLC. As 157 
Lerror dism 39 S.Ct. 390, 249 U.S. 623, 
63 L.Ed. 806, and quot Cyc]; West- 
ern Assur. Co. v. Halliday, 126 F. 257, 
61 C.C.A. 271—[cert den 24 S.Ct.. 854, 
193 U.S. 673, 48 L.Ed. 841]; Duer v. 
Small, 7 F.Cas.No. 4,116, 4 Blatchf. 
263, 17 How.Pr. 201. 


Cal.—Minturn vy. Hays, 2 Cal. 590, 
56 Am.D. 366. 


Colo.—Denver, ete, R. Co. v. 
Church, 28 P. 468, 17 Colo. 1, 31 Am. 
S.R. 252. 


Conn.—Sprague vy. Lisbon, 30 Conn. 
18. 


Ill.—Tazewell County v. Daven- 
port, 40 Ill. 197. 
Ind.—Gallup v. Schmidt, 54 N.E. 


384; Standard Oil Co. v. Combs, 96 
Ind. 179, 49 Am.R. 156; Rieman vy. 
Shepard, 27 Ind. 288. 


La.—Union Tank Car Co. v. Day, 
101 So, 581, 156 La. 1071; Parker v. 
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considered else- 


Strauss, 22 So. 329, 49 La.Ann. 1173. 


Me.—Desmond vy. Machias Port, 48 
Me. 478. 


Mass.—Sullivan v. Town of Ash- 
field, 116 N.E. 565, 227 Mass. 24; 
Lamson Consol. Store Service Co. v. 
Boston, 49 N.E. 630, 170 Mass. 354; 
Hunt v. Perry, 43 N.E. 103, 165 Mass. 
287. 


Minn.—State v. William Deering & 
Co., 57 N.W. 318, 56 Minn. 24. 


Mo.—Curtis v. Ward, 58 Mo. 295; 
Br Louis v. Wiggins Ferry Co., 40 Mo. 
580. 


N.J.—Beckett v. Bordentown Tp., 32 
N.J.Law 192. 


N.Y.—Peo. v. Wells, 92 App.Div. 
622, 87 N.Y.S. 1144 [aff 72 N.E. 1148, 
180 N.Y. 506]; Peo. v. O’Donnel, 47 
Misc. 226, 95 N.Y.S. 889. 


Ohio.—Carrier vy. Gordon, 21 Ohio 
St. 605. 


Or.—Endicott, Johnson & Co. v. 
ees County, 190 P. 1109, 96 
133 & 


\Pa.—Frantz’s Appeal, 52 Pa. 367. 


Tex.—Hall v. Miller, 115 S.W. 1168, 
102 Tex. 289 [aff (Civ.App.) 110 S.W. 
165]; Hardesty v. Fleming, 57 Tex. 
395; State v. Maryland Fidelity, etc., 
Co., 80 S.W. 544, 35 Tex.Civ.App. 214. 


Wis.—Palmer v. Corwith, 3 Chandl. 
297, (3- Pinn, 267: 


Se parte McLeod, 14 N.B. 
[a] “It is now firmly established 


that tangible. personal property may 


| be taxed at the situs where it is 


physically located, even though the 
Owner resides in another jurisdic- 
tion.”” Endicott, Johnson & Co. v. 
Multnomah County, 190 P. 1109, 1110, 
96 Or. 679. 


[b] Aliens.—An alien may be taxed 
on his property within the state, al- 
though he does not, by paying a tax, 
acquire any political rights. Opinion 
of Justices, 7 Mass. 523. 


58. See cases infra this note. 


{a] Automobiles.—Rockefeller v. 
O’Brien, 224 F. 541 [aff 239 F. 127, 152 
CC ARLOO: 


[b] Horses.—Sullivan vy. Town of 
Ashfield, 116 N.E. 565, 227 Mass. 24. 


[ec] Rolling stock.—Union Tank 
Car Co. v: Day, 101 So. 581, 156 La. 
1071; White Oil Corporation v. 
Flanagan, 96 So. 675, 153 La. 837. 


59. See infra §§ 208-223. 


60. De Ganay v. Lederer, 239 F, 
568; Honest v. Gann, 244 P. 283, 120 
Kan. 865; Carmody vy. Clayton, (Tex. 
Civ.App.) 154 S.W. 1067; Hall v. Mil- 
ler, (Tex.Civ.App.) 110 S.W. 165 [aff 
115 S.W. 1168, 102 Tex. 289]. : 


tal Credits having a permanent 
situs within the state are subject to 
taxation therein, regardless of the 


where in this title.5® 
a nonresident owner where having a situs within 
the state,° and may not be so taxed where lack- 
ing such a situs.*1 


[§§ 201-203 


Intangibles may be taxed to 


Personalty sold to nonresident does not necessari- 
ly lose its taxable character by reason of such sale.*? 
although it has been held nontaxable where wrong- 
fully retained within the state after sale.** 


[§ 203].(2) Held by Agent or Trustee. Property 
in the custody of a resident agent or fiduciary 1s 
subject to tax although owned by a nonresident.** 


domicile of the owner. Carmody v. 


Clayton, (Tex.Civ.App.) 154 S.W. 
1067. 
[b] Money.—(1) Generally. Car- 


mody vy. Clayton, (Tex.Civ.App.) 154 
S.W. 1067. (2) Money in bank. Park- 
er v. Strauss, 22 So. 329, 49 La.Ann. 
1173; Bluefields Banana Co. v. New 
Orleans Bd. of Assessors, 21 So. 627, 
49 La.Ann. 43. Contra Pendleton v. 
Com., 65 S.E. 536, 110 Va. 229. ; 


61. Commonwealth v. Ott, 4 S.W. 
(2a) 417, 233 Ky. 612; Preston v. Har- 
lan County, 150 N.W. 1009, 97 Neb. 
667; Endicott, Johnson & Co. v. Mult- 
nomah County, 190 P. 1109, 96 Or. 
679; Commonwealth v. Kernochan, 
106 S.E. 367, 129 Va. 405; Talley v. 
Commonwealth, 103 S.B. 612, 127 Va. 
516, 520. 


[a] Notes and accounts.—Lord L. 
§ 3551, as amended by L. (1907) ec 268, 
making taxable personal property sit- 
uated or owned within the state, and 
§ 3553, as amended by the same chap- 
ter, defining personal property to in- 
elude debts due from solvent debtors, 
when construed in the light of their 
legislative history, do not make tax- 
able notes and accounts due from 
resident debtors to a nonresident of 
the state, who has no business situs 
within the state. Endicott, Johnson 
& Co. v. Multnomah County, 190 P. 
1109, 96 Or. 679. - 


' 
[b] Intangibles of insane person. 
—Commonwealth v. Kernochan, 106 
S.E. 367, 129 Va. 405. 


eer Carrier v. Gordon, 21 OhioSt. 
6. 


{a] Awaiting removal.—The fact 
that tangible personal property has 
been sold to a nonresident, and is 
merely awaiting the necessary open- 
ing of navigation for its removal, 
does not exempt it from taxation. 
Carrier v. Gordon, 21 OhioSt. 605. 


63 Frankfort v. Illinois L. Ins. 
Cor, VE2) SSW. 924 129) Keys Uses ae) 
Am.S.R. 499. 


[a] If property of resident in cus- 
tody of third person is sold to a non- 
resident and the custodian wrong- 
fully refuses to deliver it up to the 
purchaser, it is not while so wrong- 
fully withheld subject to taxation at 
the residence of the custodian. 
Frankfort v. Illinois L. Ins. Co., 112 
pale 924, 129 Ky. 823, 130 Am.S.R: 


64. U.S.—Western Assur. Co. v. 
Halliday, 110 F. 259 [aff 126 F. 257, 
eRe 271]; Price v. Hunter, 34 F. 


Ind.—Schmidt vy. Failey, 47 N.E. 
326, 148 Ind. 150, 37 L.R.A. 442. 


Iowa.—In re Miller, 90 N.W. 89, 
116 Iowa 446. 


Ky.—Commonwealth v. Peebles, 119 
S2W. 774, 1384 Ky. 1215 23) aR. AN. S: 
1130, 20 Ann.Cas. 724; Com. vy. Gaines, 
80 Ky. 489, 4 Ky.L. 379. And see Com. 
v..Dun, 102 S.W. 859, 126 Ky. 108, 31 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 203-205] , 


But property of a nonresident principal or cestui 
in the hands of a resident agent or fiduciary is not 
necessarily taxable,°> and its liability to tax has 
been denied where there was no statutory provi- 
sion therefor,°* or where the custody of an agent 
was merely temporary and for purposes of trans- 


mission.®? 


Person in possession or control 


property may be assessed therefor irrespective of 
the nature of his possession, where statutes author- 


ize such procedure.®® 


Personal liability. An agent has been held not 
personally hable for taxes imposed after termina- 


Ky.L. 561, 10 L.R.A.N.S. 920 (holding 
that money and credits derived from 
business managed by resident agent 
are subject to tax). 


Minn.—McCormick vy. 
Minn. 252. c 


N.Y.—Peo. v. Willis, 31 N.E. 225, 
133 N.Y. 383; Peo. v. Ogdensburgh, 
48 N.Y. 390. 


Pa.—Com. v. Philadelphia Mortg., 
ete., Co., 40 Pa.Co. 62. See Carlisle v. 
Marshall, 36 Pa. 397 (holding prop- 
erty of resident trustee held for non- 
resident beneficiaries not subject to 
borough taxation although expressing 
opinion that such property was sub- 
ject to state taxation). 


R.I.—In re Ailman, 22 A. 279, 17 
Ret 362: 


Vt.—Catlin v. Hull, 21 Vt. 152. 


Wis.—Ashland County v. Knight, 
108 N.W. 208, 129 Wis. 63. 


“When money, choses in action, or 
other intangible personal property is 
in the actual custody of an agent or 
fiduciary within this state, who man- 
ages and controls it, by lending it out, 
investing it, collecting interest, and 
the like, it is subject to taxa- 
tion at the place where the agent or 
fiduciary resides, although the bene- 
ficial owners may be nonresidents of 
the state.’”” Commonwealth v. Pee- 
bles, 119 S.W. 774, 134 Ky. 121, 23 L. 
R.A.N.S. 1130, 20 Ann.Cas. 724. 


{a] Property in hands of adminis- 
trator.— Where money and credits be- 
longing to a deceased citizen of an- 
other state are retained within the 
state of Iowa by an ancillary admin- 
istrator, the fact that he was wrong- 
fully appointed does not deprive the 
latter state of the right to tax the 
property. In re Miller, 90 N.W. 89, 
116 Iowa 446. But see Boske v.. Se- 
curity Trust, etc., Vault Co., 56 S.W. 
524, 22 Ky.L. 181 (holding that prop- 
erty in the hands of an administra- 
tor with the will annexed cannot be 
taxed in Kentucky for years during 
which the testator was a citizen of 
another state). 


65. Commonwealth v. Green, 150 
S.W. 353, 150 Ky. 339. See People ex 
rel. Farmers’ Loan & Trust Co. v. 
Goldfogle, 220 N.Y.S. 337, 219 App. 
Div. 576 (holding that only one half 
of personalty in decedent’s estate is 
taxable, where nonresident coexecu- 
tor exercised control thereof). 

66. Newcomb vy. Paige, 113 N.E. 
458, 224 Mass. 516; Peo. v. New York 
Tax, ete.,, Com’rs, 21 Abb.N.Cas. (N. 
Y.) 168. 


[a] 


Fitch, 14 


Residence of one trustee with- 


in the state does not make personal 


property of a trust established by a 
nonresident decedent and kept in a 
foreign state taxable in Massachu- 
setts under St. (1909) c 490 pt 1 § 23 
el 5. Newcomb v. Paige, 113 N.E. 458, 
224 Mass. 516. 


[b] Securities on property outside 
state held by resident trustees for 
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tion of the agency.®® 


[§ 204] (8) Property Taxed in Another State.7° 
It is perfectly competent for the state to lay a tax 
on tangible personal property found within its bor- 
ders, notwithstanding the fact that the owner, a 
nonresident, is also liable to taxation on the same 


property in the state of his domicile,71 and the fact 


of nonresidents’ 


that the property may have escaped taxation in the 
foreign state of domicile has no bearing on its tax- 
ability in the state of the forum.7? 


[§ 205] d. Realty. The state has full power to 


benefit of a nonresident cestui que 
trust may be within the state’s taxing 
power, but will not be held liable to 
tax under an ambiguous statute. 
Peo. v. New York Tax, etc., Com’rs, 
21 Abb.N.Cas. (N-.Y.) 168. 


67. New York L. Ins. Co. v. Or- 
leans Bd. of Assessors, 158 F. 462 [aft 
BOTS Ct. 38550 216" O.S) bl) 54 Tend: 
597]; Howell v. Gordon, 86 N.W. 1042, 
127 Mich. 517; Metropolitan L. Ins. 
Co. v. Newark, 40 A. 573, 62 N.J.Law 
74; Peo. v. New York Tax Com’rs, 
23 N.Y. 242, 22 How.Pr. 143. 


[a] Money belonging to a non- 
resident cannot be taxed in the hands 
of an agent within the state, where 
the agent has mere temporary cus- 
tody of it after having collected it for 
his principal. Howell v. Gordon, 86 


‘N.W. 1042, 127 Mich. 517. 


68. Crawford v. Koch, 135 N.W. 
3389, 169, Mich. 372. 


[a] Tllustration.—Despite Comp. 
L. § 3847, providing that property 
assessed to one other than the owner 
shall be assessed separately from his 
property, and shall show in what ca- 
pacity it is assessed to him, § 3837 
subd. 8, providing that personal prop- 
erty of nonresidents shall be assessed 
in the township or ward where it may 
be to the person having control of the 
premises where it is situated, as 
amended by the act of 1907 (Pub. 
Acts [1907] No. 129), providing that 
the persons so assessed shall be en- 
titled to recover from the owner tax- 
es they are compelled to pay, and 
shall have a lien for such taxes, au- 
thorizes assessments on _ personal 
property of nonresidents to be made 
against the person having control of 
the premises where the property is 
situated, without specifying the na- 
ture of that person’s' possession. 
Crawford v. Koch, 135 N.W. 339, 169 
Mich. 372. 


69. State v. Hodges, 48 S.C.L. 256. 


[a] Tllustration.—Where an agent 
had on hand on Oct. 1, 1865, cotton of 
his principal, a nonresident of the 
state, but before the ensuing Decem- 
ber it had been removed beyond the 
limits of the state and his agency had 
ceased, it was held that he was not 
personally liable for the tax laid by 
the act of December, 1865, on cotton 
on hand on the first of October of 


that year. State v. Hodges, 48 S.C.L. 
256. 

70. Not double taxation see supra 
§ 73. ; 

71. Conn.—Shaw v. Hartford, 15 A. 


742, 56 Conn. 351. 
Kan.—Hudson vy. Miller, 
10 Kan.App. 532. 
Mass.—Leonard v. New Bedford, 16 
Gray 292. 
N.H.—Winkley v. Newton, 
610, 67 N.H. 80, 35 L.R.A. 756. 


Wash.—Spaulding v. Adams Coun- 
ty, 140 P. 367, 79 Wash. 193. 


[a] In Oklahoma (1) the text rule 


63 P. 21, 


36 A. 


}ecollect the tax. 


levy taxes on land within its borders, although it 
belongs to a nonresident.73 


It should be observed, 


applies. Spaulding Mfg. Co. v. Ken- 
dall, 91 P. 1081, 19 Oki. 345; Collins 
v. Green, 62 P. 813, 10 Okl. 244. (2) 


An exception is made by statute in 
the case of property brought into the 
state between the first day of March 
and the first day of September in any 
year which has already been taxed 
for that year in another state (Wil- 
son v. Wiggins, 54 P. 716, 7 Okl. 517); 
(3) but the statute does not apply to 
property which has been brought into 
the state and acquired a situs there 
prior to the first of March, although 
it has already been taxed in another 
state (Spaulding Mfg. Co. v. Kendall, 
supra); (4) and in cases where the 
statute applies the owner must claim 
his exemption and show the assessor 
that his property has already been 
taxed or the collection of a tax as- 
sessed thereon will not be enjoined 
(Wilson v. Wiggins, supra). 


72. State v. Beardsley, 82 So. 794, 
77 Fla. 803; Croop v. Walton, 157 N. 
2275, 0199 Ind. 2625-53. AER 1S 86. 
Theobald v. Clapp, 87 N.E. 100, 43 
Ind.App. 191; Commonwealth  v. 
Kernochan, 106 S.E. 367, 129 Va. 405. 


[a] Illustration.—In a proceeding 
to tax the intangible property of an 
insane person domiciled in another 
state but residing in this,'\the question 
for decision is, not whether the other 
state has been wrongfully deprived of 
taxes upon the estate, but whether 
this state has a right to claim and 
Commonwealth v. 
Kernochan, 106 S.H. 367, 129 Va. 405. 


[b] One seeking exemption from 
taxation on the ground of nonresi- 
dence is not required to show that 
his property was assessed elsewhere. 
Croop v. Walton, 157 N.E. 275, 199 
Ind. 262, 53 A.L.R. 1386. 

[ec] In determining validity of tax 
in one state upon property of a non- 
resident, the only question is whether 
the property is subject to taxation in 
this state, and it is not material 
whether taxes have been paid or are 
payable on the property at the place 
of his residence. Theobald v. Clapp, 
87 N.B. 100, 43 Ind.App. 191. 


73. Conn.—Rowe v. Blakeslee, 11 
Conn. 479; Allen v. Gleason, 4 Day 
376. 


Me.—Oldtown v. Blake, 74 Me. 280; ° 
Hartland v. Church, 47 Me. 69. 


Mass.—Pease vy. Whitney, 5 Mass. 
380. 

N.J.—Potter v. Ross, 23 N.J.Law 
5kils 


N.Y.—Calkins v. Chamberlain, 48 
Hun 615, 15 N.Y.St. 576; Johnson v. 
Learn, 30 Barb. 616. Compare Cone 
v. Lauer, 115 N.Y.S. 644, 131 App. 
Div. 193 [aff 115 N.Y.S. 1116, 131 App. 
Div. 193, appeal dism 92 N.E. 1081, 
198 N.E. 597] (holding that an as- 
sessment of an individual interest of 
a nonresident in land, as distinguished 
from the land itself, is void). 


Pa.—Ahl v. Gleim, 52 Pa. 432. 


[a] Aliens.—Under Consol. L. c 
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however, that in this case the land only should be 
assessed and the land only is liable for the payment 
of the tax, there being no personal liability on the 
Under statutes taxing realty 


nonresident owner.’ 
to the occupant,”> lands may be 


occupant when in the possession of a person other 
than the nonresident owner,’® although it may not 
be assessed to one neither owner nor occupant."7 


[§ 206] 12. Situs of Property*7*—a. In General. 
Keeping in mind the rule that no sovereignty may 
exercise the power of taxation except as to property 
actually or constructively within its jurisdiction,’® 
the situs®® of property for taxation becomes impor- 
tant and may depend on the character of the prop- 
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property. 


assessed to the 


erty;°! that is, it may depend on whether it is real 


50 § 16, subjecting every alien holding 
real property in the state to assess- 
ments and taxes as if a citizen of the 
state, taxes may be assessed against 
every alien holding real property in 
the state. People ex rel. Cook v. 
Dunckel, 125 N.Y.S. 385, 69 Misc. 361. 


[b] In Kentucky, under statute, 
coal oil or gas privileges, by lease or 
otherwise, are expressly required -to 
be listed for taxation in the county 
where the property is situated, al- 
though the owner is a_non-resident. 
Mt. Sterling Oil, etc., Co. v. Ratliff, 
104 S.W. 993, 127 Ky. 1, 31 Ky.L. 1229. 


74. Bowles v. Clough, 55 N.H. 389; 
New York, etc., R. Co. v. Lyon, 16 
Barb. (N.Y.) 651. 


Personal liability of nonresidents 
generally see supra § 125. 


75. See supra § 180. 


76. Brewster v. Hough, 


4 10 N.H. 
138; 


Zink v.. McManus, 24 N.E. 467, 
121 N.Y. 259; Butler v. Oswego, 56 
Hun. 358, 10 N.Y.S. 768; Blakey v. 


Smith, 20 Ont.L. 279, 14 Ont.W.R. 241, 
15 Ont.W.R. 62. 


77. Stone v. New England Box Co., 
102 N.E. 949, 216 Mass. 8. 


[a] Unimproved ‘woodland of a 
nonresident might have been taxed 
as the property of an unknown pro- 
prietor, on compliance with statutory 
regulations, but an assessment could 
not be sustained as a tax upon the 
land itself where the woodland was 
assessed to one who was neither own- 
er nor occupant. Stone v. New 
England Box Co,, 102 N.E. 949, 216 
Mass. 8. 

78 Cross references: 

Affecting imposition of legacy, in- 
heritance, or transfer tax see infra 
XXII. 

Constitutional provision as ‘to due 
process of law affecting questions 
as to situs see supra §§ 101-116. 

Corporate property in general see in- 
fra § 235 

Place of taxation as between different 
taxing districts in sdme state see 
passim infra §§ 619-672, 

Property of nonresidents in general 
see supra §§ 200-205. 

Situs for purposes of municipal taxa- 
tion in general see Municipal Cor- 
porations §§ 4319-4326. 

Territorial limitations of taxing pow- 
er see supra §§ 16, 17. 


79. Great Southern Life Ins. Co, v. 
City of Austin, 248 S.W. 778, 112 Tex. 
1. See also supra § 16. 

80. “Situs” 58 C.J. p 741. 


81. Crane Co. v. City Council of 
Des Moines, 225 N.W. 344, 208 Iowa 


164... 
82. See infra § 207. 
83. See infra §§ 209, 210. 
84 See infra §§ 211-223. 


85. Conn.—Quinebaug Reservoir 
Co. v. Town of Union, 47 A. 328, 73 
Conn. 294. 


Fla.—State v. Beardsley, 82 So. 794, 
77 Fla. 803. 


Ga.— Georgia Ry. & Power Co. v. 
Wright, 90 S.E. 465, 146 Ga. 29. 


Mass.—Codman v. American Piano 


‘Co., 118 N.E. 344, 229 Mass. 285. 


N.H.—Winnipiseogee Lake Cotton, 
ced Co. v. Gilford, 10 A. 849, 64 N.H. 
Sake ? 


Tex.—Great Southern Life Ins. Co. 
v. City of Austin, 243 S.W. 778, 112 
Tex. 1 [rev (Civ.App.), 211 S.W. 4821]. 


[a] Dam.—Under the Beaufort 
Convention of 1787, which fixed the 
boundary between South Carolina and 
Georgia, and Civ. Code (1910) § 16, 
based on such convention, that part 
of the Savannah river which is broken 
by islands, located between an island 
and the Georgia mainland, is in Geor- 
gia, and a dam from an island to the 
Georgia shore is subject to taxation 
in Georgia. Georgia Ry. & Power Co. 
v. Wright, 90 S.E. 465, 146 Ga. 29. 


[b] A right or interest in the de- 
velopment of water power (1) in con- 
nection with real property in one 
state and used ‘in another state 
is taxable as part of such real prop- 
erty in the state-in which such prop- 
erty is located. Blackstone Mfg. Co. 
v. Town of Blackstone, 85 N.E. 880, 
200 Mass. 82, 18 L.R.A.N.S. 755; Win- 
nipiseogee Lake Cotton, etc., Mfg. Co. 
v. Gilford, 10 A. 849, 64 N.H. 337. 
(2) A like rule has been applied in 
respect of the right to develop water 
power, used in another state, reserved 
in a deed conveying the real prop- 
erty involved. Quinebaug Reservoir 
Co, v. Town of Union, 47 A. 328, 78 
Conn, 294. 


86. See supra § 16. 


87. U.S.—Union Refrigerator 
Transit Co. v. Kentucky, 26 S.Ct. 36. 
7a U.S. 194, 50 L.Ed. 150; 4 Ann.Cas. 


Ark.—Greene County v. Smith, 228 
S.W. 738, 148 Ark. 33. 


Mich.—City of Saginaw v. Second 
Nat. Bank of Saginaw, 182 N.W. 288, 
213 Mich. 590. 


N.H.—In re Opinion of the Justices, 
149 A. 321; Winnipiseogee Lake Cot- 
ton, etc., Co. v. Gilford, 10 A. 849, 64 
N.H. 3387, 


N.Y.—Peo, v. New York Tax Com’rs, 
23 N.Y. 224, 21 How.Pr. 385. 


Mortgagee’s interest. i t 
real property within the state is sometimes given 
the status of real property for purposes of taxa- 


8§ 205-207 


property,®? or tangible®? or intangible** personal 


oa > 


[§ 207] b. Real Property and Appurtenances and 
Interests Therein. 
lies,8®> and, pursuant to the general rule,*° no state 
can impose taxes on land outside such state,*’ re- 
gardless of the domicile of the owner;** and a like 
rule against taxability applies to rights appurtenant 
to land in another state®® and to the beneficial in- 
terest of a.cestui que trust in real property in an- 
other state®° ‘held by a trustee in such other state.?* 


Real estate is taxable where it 


A mortgagee’s interest in 


§:C.— Land. “Title -& “Trust. ,Co. Vv. 
South Carolina Tax Commission In- 
heritance Tax Division, 126 S.E. 189, 
183i. 1 SiG. 41.92, 42 7A. LR ALT 


Tex.—Great Southern Life Ins. Co. 
v. City of Austin, 243 S.W. 778, 112 
Tex. 1 [rev (Civ.App.) 211 S.W. 482]. 


{a] Oil, gas, and mining leases.— 
(1) Oil and gas leases, if treated as 
real property (see supra § 137), are 
not taxable in a State other than that 
in which .the land covered by such 
leases is located. Greene County 
v. Smith, 228 S.W. 738, 148 Ark.. 338. 
(2) Interest of lessor in lease of min- 
ing lands in another state and in the 
unaccrued royalties, if treated as real 
property (see supra § 137), is not sub- 
ject to taxation. City of Saginaw v. 
Second Nat. Bank of Saginaw, 182 N. 
W. 288, 213 Mich. 590. 


88. Lake Superior Mines v. Lord, 
46S: Ct; 620) 12d OLS Y godt yO edule 
1073 [aff 13 F.(2d) 227; Winnipiseo- 
gee Lake Cotton, ete., Mfg. Co. v. Gil- 
ford, 10 A. 849, 64 N.H. 337. 


[a] Mining royalties.—Since a 
statute purporting to impose a tax 
on royalties received for permission 
to explore, mine, and remove ore from 
land within the state was in sub- 
stance a tax on land within the state, 
the owner’s residence was immaterial. 
Lake Superior Consol. Iron Mines v. 
Lord, 46 S.Ct. 627, 271 U.S. 577, 70 
L.Ed. 1093 [aff 13 F.(2d) 227]. 


89. North Side Canal Co. v. State 
Board of Equalization of Wyoming, 17 
F.(2d) 55 [rev 8 F.(2d) 739, and cert 
den 47 S.Ct. 586, 274 U.S. 740, 741, 71 
L.Ed. 1320]. 


[a] Right to water for irrigation 
purposes (1) was not taxable sepa- 
rate from the land to which the water 
was to be applied in another state. 
North Side Canal Co. v. State Board 
of Equalization of Wyoming, 17 F. 
(2d) 55 [rev 8 ¥.(2d) 739, and cert den 
47 S.Ct. 586, 274 U.S. 740, 741, 71 L.Ed. 
1320]. (2) Rule was applied in a case 
in which an attempt was made in the 
state of Wyoming to tax alleged prop- 
erty rights in Jackson Lake Reser- 
voir in that state, constructed to im- 
pound waters for use in connection 
with a project to irrigate lands in the 
state of Idaho. North Side Canal Co. 
v. State Board of Equalization of 
Wyoming, supra. 


90. Greene County v. Smith, 228 S, 
W. 738, 148 Ark. 33, 


91. Narragansett Mut. ire Ins. 
Co. v. Burnham, (R.I.) 154 A. 909. 


[a] and certificate held by one 
domiciled in Rhode Island, evidenc- 
ing a beneficial ownership in Ohio 
real estate, was not taxable in Rhode 
Island. Narragansett Mut. Fire Ins. 
Co. v. Burnham, (R.I.) 154 A. 909. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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*By WILLIAM G. BANNON (§§ 206-230), 


ee 


-Rugegles 


~ §§ 207-209] 


tion,°? and in such case the state may give such 
interest a situs within the state®? in the taxing dis- 
trict in which the real estate is situated,®* even 
though under the law of the state a mortgage does 
not convey the legal title to the mortgagee but merely 
conveys an equitable interest or creates a lien or en- 
cumbrance,°° and notwithstanding the mortgagee is 


a nonresident.?® 


[§ 208] c. Personal Property—(1) In General. 
In order to be taxable, personal property must have 
a taxable situs within the state,°? either actual or 
constructive,®* and a state cannot fix the taxable 
situs of a thing which has never come into the state 
and which is not subject to the control of the state;°° 
and while, in the absence of a showing of a different 
situs, personal property usually has a situs,! and 
is taxable,? at the domicile of the owner, in the 
ease both of tangible* and intangible,* property, 
situs may involve the question as to permanency 
of location® or as to the purpose for which it is 
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side the state is not subject to taxation.” 
tinction has been made between “legal situs” and 
“actual situs,”® and it has been asserted that per- 
sonal property may have legal situs, different from 
actual situs,® and that the legal situs, fixed by stat- 
ute, is controlling.?° 
tions a state may fix the time at which personal 
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So a dis- 


Within constitutional limita- 


property within its jurisdiction may acquire a tax- 


able situs.t? 


[§ 209] (2) Tangible Property—(a) In General. 
While even in the case of tangible personal prop- 
erty, its situs for taxation may be fixed by theidomi- 
cile of the owner,1? and, in the absence of any evi- 
dence that tangible personal property has an actual 
situs elsewhere than in the state of the owner’s domi- 
cile, it is taxable to the owner in such state,!? the gen- 
eral rule is that movable property which has a value 
of its own, instead of being merely the evidence or 
representative of value, and which has a visible and 
substantial existence, is taxable where it is usually or 


being held,® and property permanently located out- | permanently kept;14 and, if located in the state,!> 


92. See supra § 164. 


93. Detroit v. Detroit Bd. of As- 
sessors, 51 .N.W._ 787, 91 Mich. 78, 16 
L.R.A. 59; Mumford v. Sewell, 4 P. 
585, 11 Or. 67, 50 Am.R. 462. 


Mortgage as intangible personal 
property see infra § 213. 


94. See infra § 631. 


95. California Sav., etce., Soc. v. 
Multnomah County, 48 S.Ct. 392, 169 
U.S. 421, 42 L.Ed. 803 [aff 60°F. 31]; 
Detroit v. Detroit Bd. of Assessors, 
51 N.W. 787, 91 Mich. 78, 16 L.R.A. 59. 


96. Savings, ete., Soc. v. Multno- 
mah County, 18 S.Ct. 392, 169 U.S. 
421, 42 L.Ed. 803 [aff 60 F. 31]; Dun- 
dee Mortg., etce., Co. v. Multnomah 
County School Dist. No. 1, 19 F. 359; 
Detroit v. Detroit Bd. of Assessors, 
51 N.W. 787, 91 Mich. 78, 16 L.R.A. 
59; Mumford v. Sewell, 4 P. 585, 11 
Or. 67, 50 Am.R. 462. 


97. Hinckley v. San Diego County, 
194 P. 77, 49 Cal.App. 668; Fidelity 
& Casualty Co. of New York v. Board 
of Review of Cook County, 105 N.E. 
704, 264 Ill. 11; Commonwealth v. 
Union Pac. R, Co., 283 S.W. 119, 214 
Ky. 339, 49 A.L.R. 1091; McIntosh v. 
Advance-Rumely Thresher Co., 246 
P. 403, 117 Okl. 248; Pappas v. Guar- 
anty Securities Co., 217 P. 474, 92 Ok]. 
25; In re Harkness’ Estate, 204 P. 
911, 83 Okl. 107, 42 ALR. 399. And 
see cases passim infra §§ 209~223. 


98. Yost v. Lake Erie Transp. Co., 
112 F. 746, 50 C.C.A. 511; Great South- 
ern Life Ins. Co. v. City of Austin, 
243 (S.W. 778, 112° Tex: 1... See Peo. ‘v. 
Reardon, 77 N.E. 970, 184 N.Y. 431, 
112. Am.S.R. 628, 8 L.R.A.N.S. 314 
[aff 204 U.S. 152, 51 L.Ed, 421]. 


99. McIntosh v. Advance-Rumely 
Thresher Co., 246 P. 403, 117 Okl. 248; 
Pappas v. Guaranty Securities Co., 
917 P. 474, 92 Okl. 25; In re Harkness’ 
Estate, 204 P. 911, 83 Okl. 107, 42 A. 
R38 99% 


Power to fix situs of intangible 
personal property in general see infra 
§ 211. 

1. See cases infra note 2. 


2. Boyd’s Ex’r v. Commonwealth, 
149 S.W. 1022, 149 Ky. 764, 42 L.R.A. 
N.S. 580, Ann.Cas.1914B 481; Carlos 
Lumber Co. v. Common- 
wealth, 158 N.E. 897, 261 Mass. 445; 
Monidah Trust v. Sheehan, 123 P. 692, 
45 Mont. 424; Williams v. Wayne 
County, 78 N.Y. 561 [rev 14 Hun 343]. 
See In re Morgan’s Mstate, 159 N.¥S. 
105, 95 Mise. 451 [aff 162 N.Y.S, 1132, 
176 App.Diyv. 909] (the principle “mo- 


bilia sequuntur personam” is as bind- 
ing on the state as it is on the 
courts of the state). Compare Gra- 
ham v. Norfolk First Nat. Bank, 84 N. 
Y. 393, 38 Am.R. 528 [aff 20 Hun 326] 
(dictum). 


[a] Presumption is that personal 
property has a situs for purposes of 
taxation only at the domicile of the 
owner. Monidah Trust v. Sheehan, 
123 P. 692, 45 Mont. 424. 


3 See infra § 209. 
4 See infra § 211. 


5. Crane Co, v. City Council of Des 
Moines, 225 N.W. 344, 208 Iowa 164; 
Commonwealth v. Union Pac. R. Co., 
283 S.W. 119, 214 Ky. 339, 49 A.L.R. 
1091; Semple v. Commonwealth, 205 
S.W. 789, 181 Ky. 675; Commonwealth 
v. Haggin, 99 S.W. 906, 30 Ky.L. 788. 


Cross references: . - 
Intangible property see passim infra 
§§ 211-223. 
Property temporarily within state 
see infra § 225. 


Tangible property see infra § 209. 


6 Crane Co. v. City Council of 
Des Moines, 225 N.W. 344, 208 Iowa 
164. n 


7. National Leather Co. v. Com- 
monwealth, 152 N.E. 216, 256 Mass. 
419 [aff 48 S.Ct. 534, 277 U.S. 413, 72 
L.Ed. 935]; Peo. v. New York Tax 
Com’rs, 237 NvY., 224; 21 How.Pr. 385 
[rev 33 Barb. 116, 523]. 


8. See cases infra note 9. 


9. Crane Co. v. City Council of 
Des Moines, 225 N.W. 344, 208 Iowa 
164. 


10. Crane Co. v. City Council of 
Des Moines, supra. ( 


11. Hayes v. Smith, 192 P. 615, 58 
Mont. 306; Commercial Inv. Trust 
Co., Inc. v. Farve, 273 RP. 226, 134 Okl. 
133; McIntosh v. Advance-Rumely 
Thresher Co., 246 P. 403, 117 Okl. 248; 
Pappas v. Guaranty Securities Co., 
217 P. 474, 92 Okl. 25; In re Harkness’ 
Estate, 204 P. 911, 83 Okl. 107, 42 A. 
ER3 99; 

, Taxability as affected by time of 
ownership see supra § 181. 


_ Time as of which property taxed in 
general see supra § 126. 


12. Atlantic Maritime Co. v. City 
of Gloucester, 117 N.E. 924, 228 Mass. 
519; Travis v. Dickey, 222 P. 527, 96 
Okl. 256; Great Southern Life ins. 
Co. v. City of Austin, 243 S.W. 778, 
eee 1 [rev (Ciy.App.) 211 S.W. 
482]. j 


[a] .Applying maxim, mobilia se- 
quuntur personam.—Great Southern 
Life Ins. Co; v. City of Austin, 243 S. 
W.. 18, 142>-Texs 1 “rev... (Civ. App.) 
211 S.W. 482]. See 40 C.J. p 1232. 


13. Travis v. Dickey, 222-P. 527, 
96 Okl. 256. 


fa] Tank cars (1) owned by a 
resident of Oklahoma and leased by 
him to a corporation, which used 
them for exporting its petroleum 
products from locations in Oklahoma 
to purchasers elsewhere, were taxa- 
ble to such owner in Oklahoma. 
Travis v. Dickey, 222 P. 527, 96 Okl. 
256. (2) The fact that under the 
lease the cars were to be billed from 
the place where they were purchased 
to a place outside the state was im- 
material where they were actually 


used as above stated. Travis v. 
Dickey, supra. 
14. Fla.—State v. Beardsley, 82 So. 


794, 77 Fla. 803. 


Ky.—Com. v. Haggin, 99 S.W. 906, 
30 Ky.L. 788. 


Mass.—Atlantic Maritime Co. v. 
City of Gloucester, 117 N.B. 924, 228 
Mass. 519. See Maguire v. Tax Com- 
missioner of Commonwealth, 120 N.E. 
162, 230 Mass. 503 [aff 40 S.Ct. 417, 
253 U.S. 12, 64. L.Ed. 739] (apparently ’ 
recognizing rule). 


Mo.—State ex rel. American Auto- 
mobile Ins. Co. v. Gehner, 8 S.W.(2d) 
1057, 320 Mo. 702, 59 A.L.R. 1026. 


N.Y¥.—People v. New York Tax 
Com’rs, 23)N.Y.’.224,'.21 How.Pr:. 385 
[rev 33 Barb. 116, 523]. 


Wash.—North Pac. Sea Products 
Co: v. King County, 165 P. 656, 96 
Wash. 699; United States Whaling 
Coy“ v= Kine* County. £65 P7058 96 
Wash. 434. 


15. Idaho.—Parks v. Nez Perce 
County, 89 P. 949, 18 Idaho 298, 121 
Am.S.R. 261, 12 Ann.Cas, 1113. 


Ky.—Morrell Refrigerator Car Co. 
v. Com., 108. S.W. 926, 128 Ky. 447, 32 
Keys. 1883, 1£3'89° 


Mass.—Scollard v. American Felt 
Co.,, 80 N.E. 238, 194 Mass. 127. 


Ohio.—Toledo Bridge Co. v. 
22 OhioCir.Ct. 376, 
448, 

Pa.—Commonwealth Vv. Banker 
Bros. Co., 38 Pa.Super. 101 [aff 32 S. 
Ct 38, s222 U.S. - 200% 56) Hidi  lesiq. 


Utah.—Hamilton & Gleason Co. vy. 
Emery County, 285 P. 1006. 


Wis.—Sentinel Co., v. City of Mil- 
waukee, 224 N.W, 130, 198 Wis. 290; 


Yost, 
12 OhioCir.Dec. 
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_or territory,1® it is taxable there regardless of the 
residence or domicile of the owner,!’ but if perma- 
nently located in another state1* or foreign coun- 
try,!® or, according to some cases, if sent to, and 
kept in, another state, for sale,?° it is not taxable, 
although it belongs to a resident.21 
tangible property is only temporarily out of the state, 


it is still subject to taxation.” 
Date of taxable situs. 


Nash Sales, es v. City of Milwaukee, 
224 N.W. 196, 198 Wis. 281. 


16. Gromer v. Standard Dredging 
Co.,- 32 S.Ct. 499, 224 U.S. 362, 56 L. 
Ed. 801 [rev 5 PortoRicoFed. 142). 


17. U.S.—Gromer Vv. Standard 
Dredging Co., 32 S.Ct. 499, 224 U.S. 
362, 56 L.Ed. 801 [rev 5 PortoRico 
Fed. 142]. 


Kan.—Hudson v. Miller, 
10 Kan.App. 532. 


Ky.—Millett’s Exr. v. Common- 
wealth, 211 S.W. 562, 184 Ky. 193. 


Mass.—Scollard v. “American Felt 
Co., 80 N.E. 233, 194 Mass. 127. 


N.H.—Coe v. Errol, 62 N.H. 303 [aff 
Grs.Ct).475,:116 U.S: 517, 29 L.Ed. 715]. 


Or.—Endicott, Johnson & Co. v. 
Multnomah County, 190 P. 1109, 96 
Or 679. 

Tex.—Great Southern Life Ins. Co. 
y. City of Austin, 243 S.W. 778, 112 
Tex. 1. 

Utah.—Hamilton & Gleason Co. v. 
Emery County, 285 P. 1006. 

Wash.—North Pac. Sea Products 
Co. v. King County,.165°P. 656," 96 


(seygledd gil 


Wash. 699; United States Whaling 
Couey. Kine. County; 165 -P 570, 96 
Wash. 434; Canadian Pac. Ry. Co. v. 


ane County, 155 P. 416, 90 Wash. 
38. 


And see cases supra note 15. 


Taxation of property of nonresi- 
dents in general see supra §§ 200-204. 


18. U.S.—Rhode Island Hospital 
Trust Co. v. Doughton, 46 S.Ct. 256, 
270 U.S. 69, 70 L.Kd. 475, 48 A.L.R. 
1374 [rev 121 S.E. 741, 187 N.C. 263]; 
Union Refrigerator Transit Co. v. 
Kentucky, 26 S.Ct. 36, 199 U.S. 194, 50 
L.Ed. 150, 4 Ann.Cas. 493. 


Ala.—Varner v. Calhoun, 
178. 


* Ky.—Commonwealth v. Selliger, 98 
S.W. 1040, 126 Ky. 66, 30 Ky.L. 451 
[rev on other grounds 29 S.Ct. 449, 
213 U.S. 200,553) Wd. 761], 


Miss.—Colbert v. Leake County, 60 
Miss. 142. 


N.H.—In re Opinion of the Justices, 
149 A. 321. 


: N.J.—State v. Collector of Rahway 
Tp., 24 N.J.Law 56. 


N.Y.—People v. O’Donnel, 101 N.Y.S, 
610, 116 App.Div. 161 [aff 80 N.E. 1116, 
188 N.Y. 551]; People ¥. New York 
Tax Com’rs, 23 N.Y. 224, 21 How.Pr. 


48 Ala. 


385 [rev 33 Barb. 116, 5231; People 
v. Barker, 83 N.Y.S. 338, 84, App.Div. 
469. 

19. Commonwealth v. Selliger, 98 


S.W. 1040, 126 Ky. 66, 30 Ky.L. 451 
{rev on other grounds 29 S.Ct. 449, 
213 U.S. 200, 53 L.Ed, 761]. 


[a] Warehouse receipts.—A state 
cannot tax warehouse receipts, which 
contain no provision recognizing 
transferability and which are not ne- 
gotiable, in the hands of a resident 
owner as the equivalent of the goods 
which they represent, valuing them 
at the value of the goods, if it cannot 
tax the goods themselves because of 


Within constitutional lim- 
itations the legislature may fix the date as of which 


TAXATION 


If, however, 


[§§ 209-210 


tangible personal property may acquire a taxable 
situs within the state,2* and the date fixed by the 
applicable valid statute will govern.?* 


[§ 210] (b) Shipping.*® 
of a vessel?® at a particular port may, it seems, fix 


the situs for taxation there in the absence of a situs 
elsewhere,?? registration or enrollment at a particu- 


While the registration 


lar port does not fix the situs absolutely or conelu- 


their situs in another country. Sel- 
liger v. Kentucky, 29 S.Ct. 449, 213 
U.S. 200, 53 L.Ed. 761. frev 98 S.W. 


1040, 126 Ky. 66, 30 Ky.L. 451]. 


[b] Motive of an exporter of prop- 
erty to a foreign country may not 
safely be inquired into for the pur- 
pose of determining whether the ex- 
portation was in good faith, or made 
simply to escape the payment of tax- 
es. Commonwealth v. Selliger, 98 S. 
W. 1040, 126 Ky. 66, 30 Ky.L. 451 [rev 
on other grounds 29 S.Ct. 449, 213 U. 
S. 200, 53 L.Ed. 761]. 


20. Delaware, L., etc., R. R. Co. 
v. Pennsylvania, 25 S.Ct. 669, 198 U.S. 
341, 49 L.Ed. 1077; Greenwoods Co. v. 
New Hartford, 32 SAG 933, .65 Conn. 
461...-_Contra Com. v. eee ee 
Coal Co., 47 A. 740, 197 Pa. 551 


Taxation of wroperty temporarily 
within state see infra § 225. 


21. Safe Deposit & Trust Co. of 
Baltimore, Md. v. Commonwealth of 
Virginia, 50 S.Ct. 59, 280 U.S. 83, 74 
L.Ed. 180, 67 A.L.R. 386 [rev "sub 
nom. Trust Co. of Norfolk v. Com- 
monwealth, 141 S.B. 825, 151 Va. 883, 
aff 145 S.H. 326, 151 Va. 883]; Selliger 
v. Kentucky, 29 S.Ct. 449, 213 U.S. 200, 
53 L.Ed: 761; Delaware, L., etc., R. R. 
Cosw: Pennsylvania, 25 S.Ct. 669, 198 
U.S. 341, 49 L.Ed. 1077; State v. 
Howard County Cts, 69 Mo. 454; Peo- 
ple v. New York Tax Com’rs, 23 N.Y. 
224, 20 How.Pr. 385; People v. O’Don- 
nel, 101 N.Y.S. 610, 116 App.Div. 162; 
People v. Barker, 83 N.Y.S. 33, 84 
App.Div. 469; People v. New York 
Tax, etc., Com’rs, 1 Thomps.&C. 613, 
46 How.Pr. 343. See Varner v. Cal- 
houn, 48 Ala. 178; Capital Const. Co. 
v. City of Des Moines, 235 N.W. 476, 
211 Iowa 1228; State v. Harrington, 
217 PB. 681, 68 Mont. 1 (all recognizing 
rule). And see cases supra notes 
18-20. But see Bemis v. Board of 
Aldermen of City of Boston, 14 Al- 
len (Mass.) 366 (where the interest 
of a resident partner in the property 
of a partnership outside the state was 
held to be taxable). 


22. ,Capital Const. Co. v. City of 
Des Moines, 235 N.W. 476, 211 Iowa 
1228; Com. v.-Hays, 8 B.Mon. (Ky.) 
1; People v. Feitner, 66 N.Y.S. 179, 32 
Misc. 84. 


[a] MNlustrations.—(1) 
used for the improvement of roads 
which was merely temporarily re- 
moved outside the state was subject 
to local taxation. Capital Const. Co. 
v. City of Des Moines, 235 N.W. 476, 
211 Iowa 1228. (2) Where one who 
had lived within the state for more 
than twelve years kept his personal 
property there, except when away on 
short trips, taking it out of the state 
only at the time of assessment, the 


Machinery 


property had a permanent situs in the 


state and was subject to taxation 
therein, though the owner still retain- 
ed his citizenship in a oa state. 


154 8. W. 1067 


23. aves? v. Smith, 192 P. 615, 58 
Mont. 306. 


24, Preston A. Blair Co. v. Jensen, 
286 P. 366, 49 Idaho 118; Hull v. 
Johnston, 67 P. 548, 64 Kan. 170 [rev 


sively,28 and while a vessel registered or enrolled 
and having its home port in one state is not sub- 


63 P. 455, 10 renters 565]; Hayes v. 
Smith, 192 P. 615, 58 Mont. 306; 
Prairie Cattle Co. v. Williamson, 49 
P. 937, 5 Okl. 488. 


[a] Illustration.—The provisions 
of L. (1899) c 248, the title of which 
chapter was “An act providing for 
the assessment and taxation of prop- 
erty in certain cases,’ did not apply 
to property brought into a county by 
a resident thereof after the ist of 
March, where such resident had fully 
listed all of his property for taxation 
under the general tax laws of state. 
oe v. Johnston, 67 P. 548, 64 Kan. 

70. 


Time when liability attaches in gen- 
eral see supra § 126. 


25. Cross references: , 


Liability to taxation generally see su- 
pra § 172. 


Place of taxation as between different 
taxing districts in same state see 
infra § 641. 


Taxation as burden on interstate or 
international commerce see Com- 
merce §§ 135, 137. 


26. Registration 
Shipping §§ 5-21. 

27. Old Dominion Steamship Co. v. 
Virginia, 25 S.Ct. 686, 198 U.S. 299, 49 
L.Ed. 1059; Johnson vy. De Bary- Baya 
Merchants’ Line, 19 So. 640, 37 Fila. 
499, 37 L.R.A. 518. 


[a] In some early cases (1) it was 
asserted that the place of registra- 
tion (Wilkey v. Pekin, 19 Ill. 160; 
People v. New York Tax, etc., Com’rs, 
58 N.Y. 242, 47 How.Pr. 164; People 
v. New York Tax Com’rs, 23 N.Y. 224, 
21 How.Pr. 385; Commonwealth v. 
American Dredging Co., 15 A. 443, 122 
Pas 386; 9 Am Sie td CoP et Ac 237) 
(2) or the home port’ (Hays v. Pa- 
cific Mail Steamship Co., 17 How. 
(U.S.) 596,15 L.Ed. 254; Irvin, v. 
New Orleans, etc., R. Co., 94 Ill. 105, 
34 Am.R. 208. See Olson v. San 
Francisco, 82 P. 850, 150 Cal. 145, 113 
Am.S.R. 191, 2 L.R.A.N.S. 197) fixes 
the situs for purposes of taxation. 
(3) It seems that in some of these 
cases the tax imposed might be sup- 
ported on the ground that the owner 
was domiciled in the state in which 
the vessel was registered. People v. 
New York Tax, etc., Com’rs, supra. 


[b] In Nova Scotia vessels which 
were not registered at Halifax, the 
residence of the owner, and had never 
been in Halifax, and so never had 
been at home in the port of Halifax, 
nor actually or constructively within 
the city of Halifax, did not come 
within the terms of Rev. St. (27 Vict. 
ec 81) § 347, which made taxable in 
Halifax all ships and vessels, or 
shares in ships or vessels, whether 
such ships or vessels be at home or 
abroad at the time of assessment. 
reed of Halifax v. Kenny, .38 Can.S.C. 


generally see 


28. U.S.—Southern Pac. (Co. 
Kentucky, 32 S.Ct. 13) 222 U:S. 63, Bé 
L.Ed. 96. 


Ala.—National Dredging Co. v. 
State, 12 So. 720, 99 Ala. 462 [error 
dism 15 S.Ct. 1041, 159 U.S. 261, 40 
L.Ed. 144]. ; 


For later cases, developments and changes in the law see Annotations, same title and section number, 


> 


§ 210] 


ject to taxation in another state where it may hap- 
per. to be merely temporarily and transiently as an 
incident to the commerce in which it is engaged,?® 
a vessel which is employed exclusively or for an in- 
definite length of time,*° or permanently moored,?2 
in one state may be taxed in that state, although it 
is registered or enrolled in another state, and the 
The situs of vessels ply- 
ing between ports of different states and engaged 
in the coastwise trade depends either upon the actual 


owner is a nonresident.?2 


TAXATION 


other state.°® 


domicile of the owner or the permanent situs of the 


Fla.—Johnson v. De _ Bary-Baya 
Merchants’ Line, 19 So. 640, 37 Fla. 
499, 37 L.R.A. 518. 


N.D.—Martin v.. Burleigh County, 
165 N.W. 520, 38 N.D. 373. 


Or.—Callender Navigation Co. v. 
Pomeroy, 122 P. 758, 61 Or. 343. 


Va.—Old Dominion Steamship Co. 
v. Com., 46 S.E. 783, 102 Va. 576, 102 
Am.S.R. 855 [aff 198 U.S._ 299, 25 
SiCt: 686, = 49. Geld. , 1059]5....Nor- 
folk, etc., R. Co. v. State Bd. of Pub- 
lic Works, 32 S.E. 779, 97 Va. 23. 


Wash.—North Western Lumber Co. 
v. Chehalis County, 64 P. 909, 25 
Wash. 95, 54 L.R.A.. 212, 87 Am.S.R. 
747. 


29. Hays v. Pacific Mail Steamship 
Co., 17 How. (U.S.) 596, 15 L.Ed. 254; 
Yost v. Lake Erie Transp. Co., 112 
F, 746, 50 C.C.A. 511; San Francisco 
v. Talbot, 63 Cal. 485; Johnson v. De 
Bary-Baya Merchants’ Line, 19 So. 
640, 37 Fla. 499, 37 L.R.A. 518; State 
v. Haight, 30 N.J.Law 428. 


{a] Place where vessel laid up.— 
The fact that a vessel laid up for the 
winter in a port in a state other than 
the state of domicile of the owner, 
where the vessel was registered, did 
not permit taxation in the state where 
the vessel laid up. Yost v. Lake Erie 
Transp. Co., 112 F. 746, 50 C.C.A. 511. 


{b] Effect of enrollment in port 
other than port where previously reg- 
istered.—The fact that a_ vessel, 
which was previously registered in 
New York, where her owner resided, 
was enrolled in Mobile, Alabama, and 
used in the coasting trade between 
Mobile and New Orleans did not ren- 
der Such vessel liable to taxation in 
Alabama. Morgan v. Parham, 16 
Wall. (U.S.) 471, 21 L.Ed. 303. 


30. National Dredging Co. v. State, 
12 So. 720, 99 Ala. 462 [error dism 15 
S.Ct. 1041, 159 U.S. 261, 40 L.Ed. 144]; 
Martin v. Burleigh, 165 N.W. 520, 38 
N.D. 373; Old Dominion Steamship 
Ce. v. Com., 46 S.E. 783, 102 Va. 576, 
102 Am.S.R. 855 [aff 25 S.Ct. 686, 198 
U.S. 299, 49 L.Ed. 1059]; North West- 
ern Lumber Co. v. Chehalis County, 64 
P. 909, 25 Wash. 95, 87 Am.S.R. 747, 
54 L.R.A. 212. 


31. Tennant v. State Board of Tax- 
es and Assessments, 113 A. 254, 95 N. 
J.Law 465. 


{a] hus a_ vessel’ permanently 
moored in the tidewaters of New York 
Bay or the Hudson river within the 
territorial lines of New Jersey, await- 
ing sale, and so found on the date of 
the annual assessment, was liable to 
taxation in New Jersey. Tennant v. 
State Board of Taxes and Assess- 
ments, 113 A. 254, 95 N.J.Law 465. 


32. National Dredging Co. v. State, 
12 So. 720, 99 Ala. 462 [error dism 15 
S.Ct. 1041, 159 U.S. 261, 40 L.Ed. 144]; 
Old Dominion Steamship Co. v. Com., 
46 S.E. 783, 102 Va. 576, 102 Am.S.R. 
855 [aff 25 S.Ct. 686, 198 U.S. 299, 49 
L.Ed. 1059). See North American 
Dredging Co. 
(Tex.Civ.App.) 201 S.W. 1065 (appar- 
ently recognizing rule). But see Rob- 
erts v. Charlevoix Tp., 26 N.W. 878, 
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-state. 


of Nevada v. State, | 


60 Mich. 197 (tug used in waters of 
Michigan, whose owner was a non- 
resident was not taxable). 


33. Ayer, etc., Tie Co. v. Kentucky, 
26 S.Ct. 679, 202 U.S. 409, 50 L.Ed. 
1082 [rev 77 S.W. 686, 79 S.W. 290, 
117 Ky. 161, 25 Ky.L. 1068, 2061, 85 
S.W. 1096, 27 Ky.L. 585]. 


[a] Name on stern.—The right to 
select the name of the place of en- 
rollment, the place where the vessel 
was built, or the place where the own- 
er resides, as the place to be marked 
upon the stern as the home port, given 
the owner by Rev. St. §§ 4141, 4178, as 
amended by Act June 23, 1874, c 467, 
does not confer the arbitrary right 
upon the owner to select a place for 
the taxation of his vessel. South- 
ern Pac. Co. v. Commonwealth of Ken- 
tucky, 32 S.Ct. 13, 222 U.S. 63, 56 I. 
Ed. 96 [aff 120 S.W. 311, 134 Ky. 417, 
20 Ann.Cas. 965]. 


34. California Shipping Co. v. San 
Francisco, 88 P. 704, 150 Cal. 145; 
People ex rel. Astor Trust Co. v. State 
Tax Commission, 160 N.Y.S. 854, 174 
App.Div. 320; North American Dredg- 
ing Co..of Nevada v. State, (Tex.Civ. 
App.) 201 S.W. 1065; Pacific Coid 
Storage Co. v. Pierce County, 149 P. 
34, 85 Wash. 626. See North Ameri- 
can Dredging Co. v. Taylor, 106 P. 162, 
56 Wash. 565, 29 L.R.A.N.S. 105 (ap- 
parently recognizing rule). See also 
Ponce Lighter Co. v. Ponce, 19 Porto 
Rico 725. 


[a] Vessels engaged in foreign or 
interstate commerce are taxable in 
state of domicile of owner where they 
are also registered. California Ship- 
ping Co. v. San Francisco, 88 P. 704, 
150 Cal. 145." 


[b] Besidence of managing own- 
er or ship’s husband.—(1) The pro- 
priety of taxing a vessel engaged in 
foreign commerce in the state of’the 
residence of the managing owner has 
been recognized although there had 
been no permanent registration at the 
home port in such state and the ves- 
sel was operating under a temporary 
registry in another state and some of 
the owners resided in such other 
Olson v. San Francisco, 82 P. 
850, 148 Cal. 80, 113 Am.S.R. 191, 2 
L.R.A.N.S. 197. (2) Where, however, 
only part of the owners resided in the 
state in which an attempt to tax was 
made, and the vessel was registered 
in another state where the ship’s hus- 
band resided, and the vessel sailed 
out of a port of such other state to 
various ports and countries in the 
regular course of commerce and was 
in the state in which the attempt to 
tax was made only transiently in the 
course of its voyages, it was held that 
such vessel was taxable under a stat- 
ute providing that vessels registered 
out of the state “and plying in whole 
or in part in the waters of the State, 
the owners of which reside in this 
State, must be assessed in this State.” 
San Francisco v. Talbot, 63 Cal. 485. 


35. California Shipping Co. v. San 
Francisco, 88 P. 704, 150 Cal. 145. 


36. - Southern Pacific Co. v. Com- 
monwealth of Kentucky, 32 S.Ct. 13, 
222 U.S. 63, 56 L.Ed. 96 [aff 120 S.W. 
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property entirely regardless of the place of enroll- 
ment,*?* and a vessel’s situs for purposes of taxation 
is at the domicile of the owner,** notwithstanding it 
may never have been in the waters of the state of 
such domicile,?®> may not, by reason of draught. and 
depth of water, be able to go to any port in such 
state,*=® and may be registered or enrolled in a dif- 
ferent state,®” unless it has acquired an actual situs 
in another state®® by being used exclusively in such 
In order that a vessel may have an 


311, 134 Ky. 417, 20 Ann.Cas. 965]. 


37. Southern Pacific Co. v. Com- 
monwealth of Kentucky, supra; Ayer, 
etc., Tie Co. v. Kentucky, 26 S.Ct. 679, 
202 U.S. 409, 50 L.BKd. 1082 [rev 77 S. 
W. 686, 117 Ky. 161, 79 S.W. 290, 25 
Ky.L. 1068, 2061, 85 S.W. 1096, 27 Ky. 
L. 585]; St. Louis v. Wiggins Ferry 
Co., 11 Wall. (U.S:) 423, 20 L.Ed. 192; 
Callender Nav. Co. v. Pomeroy, 122 P. 
758, 61 Or. 3438; Norfolk, ete., R. Co. 
v. State Bd. of Public Works, 32 S.E. 
779, 97 Va.-23. See Morgan v. Par- 
ham, 16 Wall. (U.S.) 471, 21 L.Ed. 303 
(vessel owned by resident of New 
York ahd registered there was taxable 
in New York although enrolled in Al- 
abama). But see New Albany v. 
Meekin, 3 Ind. 481, 56 Am,D. 522 
{vessel enrolled in Kentucky, which 
eccasionally touched at a city in Indi- 
ana, was not taxable in such city al- 
though one of her owners resided 
there). 


[a] Rule applied (1) to vessels 
Sailing between ports of states other 
than that of the domicile (Southern 
Pacific Co. v. Commonweatth of Ken- 
tucky, 32 S.Ct. 13, 222 U.S. 63, 56 L. 
Ed. 96 [aff 120 S.W. 311, 134 Ky. 417, 
20 Ann.Cas. 965]) (2) and between a 
port of another state and a foreign 
port (Southern Pacific Co. v. Com- 
monwealth of Kentucky, supra). 


38. Atlantic Maritime Co. vy. City 
of Gloucester, 117 N.E. 924, 228 Mass. 
519; Martin v. Burleigh County, 165 
N.W. 520, 38 N.D. 373; North Pac. 
Sea Products Co. v. King County, 165 
P. 656, 96 Wash. 699; United States 
Whaling Co. v. King County, 165 P. 
70, 96 Wash. 434; North American 
Dredging Co. v. Taylor, 106 P. 162, 
56 Wash. 565, 29,;L.R.A.N.S. 105. See 
Southern Pacific Co. v. Common- 
wealth of Kentucky, 32 S.Ct. 13, 222 
U.S. 63, 56 L.Ed. 96 [aff 120 S.W. 311, 
134 Ky. 417, 20 Ann.Cas. 965]; Ayer, 
etc., Tie Co. v. Kentucky, 26 S.Ct. 679, 
202 U.S. 409, 50 L.Ed. 1082; Tobey v. 
Kip, 101 N.E. 998, 214 Mass. 477 (all 
apparently recognizing rule). 


[a] Fishing vessels.— Whaling 
vessels, not common carriers, having 
an actual port in the state of Wash- 
ington, where they are moored during 
the winter and equipped, were sub- 
ject to taxation at such port, although 
the place of registration and the own- 
ers’ domicile were without the state. 
North Pac. Sea Products Co. v. King 
County, —165 P. 656,,96 Wash. 699; 
United States Whaling Co. v. King 
County, 165 P. 70, 96 Wash. 434. 


[b] Steam dredger may acquire 
an actual situs where used. North 
American Dredging Co. v. Taylor, 106 
sue sec 56 Wash. 565, 29 L.R.A.N.S. 
105. 


[c] Authority of Porto Rico to tax 
certain water craft used in the per- 
formance of a dredging contract in 
San Juan harbor has been recognized, 
although the owner of such water 
craft was domiciled elSewhere. Gro- 
mer v. Standard Dredging Co., 32 S. 
Ct. 499, 224 U.S. 362, 56 L.Ed. 801 [rev 
5 PortoRicoFed, 142}. \ 


39. Old Dominion Steamship Co. v. 
Virginia, 25 S.Ct. 686, 198 U.S, 299, 
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actual situs in a state other than that of the domi- 
eile of the owner, there must be a permanency or 
fixedness of situation in such other state,*® and an 
actual situs in a state other than that of the domi- 
cile of the owner is not acquired by the fact that the 
vessel is enrolled in such other state*! or that she 
docks at and uses as a base of operation, a port in 
The determination as to wheth- 
er or not a vessel is taxable in a state other than 
that of the domicile of the owner does not depend 
on whether or not it has been taxed in the state of 


such other state.*? 


domicile:#® 


Vessels neither registered nor enrolled and wrecks. 
Usually the situs of a vessel which is neither reg- 
istered nor enrolled is at the domicile of the own- 
er,* but water craft which is neither registered nor 
enrolled may acquire actual situs and be taxable in 
a state other than that of the domicile of the own- 


North American 


49 L.Hd. 1059; 
i State, 


Dredging Co. of Nevada v. 
(Tex.Civ.App.) 201 S.W. 1065. 


[a] “The reason of the rule laid 
down by those decisions is that the 
vessels were used for an extended 
period of time wholly within the wa- 
ters of the state, under whose author- 
ity the,tax was laid.’’ Callender Nav. 
Co. v. Pomeroy, 122 P. 758, 61 Or. 
343, 354. 

40. Atlantic Maritime Co. v. City 
of Gloucester, 117 N.E. 924, 228 Mass. 
519: State v. Haight, 30 N.J.Law 428; 
Callender Nav. Co. v. Pomeroy, 122 P. 
758, 61 Or. 348. 


[a] Actual situs not acquired.— 
(1) Vessels plying on the Columbia 
river belonging to one domiciled in 
Washington and engaged in the car- 
rying trade between Oregon and 
Washington not subject to taxation in 
Oregon. Callender Nav. Co. v..Pome- 
roy, 122 P. 758, 61 Or: 343,354.) (2) 
“In the present case the reason of the 
rule [permitting taxation in a state 
where a vessel has an actual situs] 
fails because the voyages of the boats 
extend continually back and forth be- 
tween the two states, bordering on 
the Columbia River, and the rule it- 
self falls with its reason.” Callen- 
der Nav. Co. v. Pomeroy, supra. 

41. Callender Navigation Co. v. 
Pomeroy, supra. 
* 42. Callender Nav. Co. v. Pomeroy, 
supra. 

43. Callender 
Pomeroy, supra. 

44. Commonwealth v. American 
Dredging Co., 15 A. 443, 122 Pa. 386, 
9 Am.S.R. 117, 1 L.R.A. 237. 


45. McRae v. Bowers Dredging 
Co., 90 F. 360. 

[a] Dredges not entitled to en- 
rollment or registry, employed in exe- 
cuting a contract in a port of a state 
other than the domicile of the owner, 
were taxable where they were em- 


Navigation Co. v. 


ployed. McRae v. Bowers Dredging 
_ Co., 90 F. 360. ) 
46. Thompson v. Day, 79 So. 870, 


143 La. 1086, 8 A.L.R. 660 [error dism 
40 S.Ct. 55, 251 U.S. 5386, 64 L.Ed. 401]. 
Wreck see Shipping § 1179. 
47. Cross references: 
Constitutional provision as to due 
process of law affecting questions 


as to situs see passim supra §§ 101— 
106. 


Income tax see infra XX. 
Legacy and inheritance tax see infra 
XXII. 


Place of taxation as between different 
taxing districts in same state see 
infra §§ 635, 640. 


TAXATION 


situs within the 


[§§ 210-211 


er,t® and a like rule has been applied where a vessel 
has been wrecked and remains a wreck in the wa- 
ters of the state in which the tax is imposed.*® 


~ [§ 211] (3) Intangible Personal Property*’—(a) 
In General. While, in order to be taxable, intangible 
personal property must have actual or constructive 


state,*® the power of the state to 


tax such property where the owner is domiciled in 
such state has been recognized or upheld,*® and 
the rule or maxim, mobilia sequuntur personam,°°® 
is usually applied to all species of personal property 


which has no tangible existence of its own, and which 


Property of decedents’ estates see in- 
fra § 224. 

Taxation of credits, investments, and 
securities in general see supra §§ 
156-165. 

Territorial limits of taxing power in 
general see supra § 16. 

48. Westinghouse Electric & Mfg. 
Co. v. Los Angeles County, 205 P. 
1076, 188 Cal. 491; Hinckley v. San 
Diego County, 194 BP. 77, 49 Cal.App. 
668; Mcintosh v. Advance-Rumely 
Thresher Co., 246 P. 403, 117 Okl. 248; 
Pappas v. Guaranty Securities Co., 
217 P. 474, 92 Oki. 25; In re Hark- 
ness’ Hstate, 204 P. 911, 83 Okl. 107, 
42- A.L.R. 399; Michelin Tire Co. of 
See v. Hurlburt, 254 P. 196, 121 

me ‘ 


49. Anderson v. Durr, 126 N.E. 57, 
100 OhioSt. 251, 17 A.L.R. 82 [aff 42 
S.Ct. 715, 257 U.S. 99,66 Ei kd..149]. 
oie see cases passim infra notes 50— 


50. See 40 C.J. p 1232. 


51. U.S.—Buck v. Beach, 27 S.Ct. 
712, 206 U.S. 392, 51 L.Ed. 1106 [rev 
71 N.E. 963, 164 Ind. 37, 108 Am.S.R. 
272]; Kirtland v. Hotchkiss, 100 U.S. 
491, 25 L.Ed. 65 [aff 42 Conn. 426, 19 
Am.R. 546]; Harjim, Inc., v. Owens, 
52 F.(2d) 530; Hill v. Carter, 47 FB. 
(2d) 869; Ewa Plantation Co. v. Wild- 
er, 289 F. 664 [aff 26 Hawaii 299]. 


Ala.—Boyd v. Selma, 11 So, 393, 96 
Ala. 144, 16 L.R.A. 729. 


Cal.—Stanford v. City and County 
of San Francisco, 63 P. 145, 131 Cal. 
i People v. Whartenby, 38 Cal. 


Conn.—Lockwood v. Blodgett, 138 
A. 520, 106 Conn. 525; Bridgeport 
Projectile Co. v. City of Bridgeport, 
102 A. 644, 92 Conn. 316. See Appeal 
of Silberman, 134 A. 778, 105 Conn. 192 
[mod’ on other grounds sub. nom. 
Blodgett v. Silberman, 48 S.Ct. 410, 
277 U.S. 1, 72 L.Ed. 749] (apparently 
recognizing rule). 


Fla.—State v. Beardsley, 82 So. 794, 
77.Fla. 803; Hunt v. Turner, 45 So. 
509, 54 Fla. 654. 


Ind.—Stephens vy. 
546, 30 Ind.App. 120. 


Iowa.—Crane Co. v. City Council of 
Des Moines, 225 N.W. 344, 208 Iowa 
164; In re Adams’ Estate, 149 N.W. 
531, 167 Iowa 382, L.R.A.1915C 95; 
Barber v. Farr, 6 N.W. 134, 54 Iowa 
57; Davenport v. Mississippi, ete., R. 
Co., 12 Iowa 539. 

Ky.—Commonwealth y. Bingham’s 
Adm’r, 223 S.W. 999, 188 Ky. 616; 
Commonwealth vy. Haggin, 99 S.w. 
906, 30 Ky.L. 788; Callahan vy. Singer 
Mfg. Co., 92 S.W. 581, 29 Ky.L. 123. 


Smith, 65 N.E. 


is not intrinsically valuable, but has worth only 
as the evidence or representative of value, and all 
such property ordinarily has its situs for purposes 
of taxation at the domicile of its owner,®? and only 
at such domicile in the absence of a showing of a 
different situs;52. or, as sometimes stated, in the 


Hi alee re Saks v. Baltimore, 19 Md. 


Mass.—Saltonstall v. Treasurer and 
Receiver General, 153 N.E. 4, 256 
Mass. 519 [aff 48 S.Ct.°225, 276 U.S. 
260, 72 L.Ed. 565]; Welch v. Burrill, 
111 N.E. 774, 223 Mass. 87. 


Mich.—In re Truscon Steel Co., 224 
N.W. 653, 246 Mich. 653; In re Dodge 
Bros., 217 N.W. 777, 241 Mich. 665; 
Detroit v. Detroit Bd. of Assessors, 
eA N.W. 787, 91 Mich. 78, 16 L.R.A. 


Mo.—State ex rel. American Cent. 
Ins. Co. vy. Gehner, 9 S.W.(2d) 621, 320 
Mo. 901, 59 A.L.R. 1041; State ex rel. 
American Automobile Ins. Co. v. Geh- 
ner, 8 S.W.(2d) 1057, 320 Mo. 702, 59 
A.L.R. 1026; State ex rel. Internation- 
al Life Ins. Co. v. Gehner, 8 S.W.(2d) 
1067, 320 Mo. 680; State v. Renshaw, 
66 S.W. 953, 166 Mo. 682. : 


Mont.—Gallatjn County v. B 
s Mont das. * A pecs 


N.H.—Crosby v. Town of Charles- 
town, 95 A. 1048, 78 N.H. 39. 


Ohio.—Grant v. Jones, 39 OhioSt. 
506; Worthington y. Sebastian, 25 
OhioSt. 1. 


Pa.—Commonwealth v. Semet-Sol- 
vay Co., 105 A. 92, 262 Pa. 234; Com. 
v. Pennsylvania Coal Co., 47 A. 740, 
197. Parc ot. 


Tenn.—McKennon y. McFall, 155 S. 
W. 158, 127 Tenn. 393; Grundy Coun- 
ty v. Tennessee Coal, ete., Co., 29 S. 
W. 116, 94 Tenn. 295. 


Vt.—Bullock vy. Guilford, 2 
59 Vt. 516. Sapa 


Va.—Taylor v. Commonwealth, 
S.E. 5, 124 Va. 445. i: 


_ Wis.—Stone vy. State Tax Commis- 
sion, 221 S.W. 376, 197 Wis. 71; State 
v. Gaylord, 41 N.W. 521, 73 Wis. 316. 


Particular obligations or securiti 
see infra §§ 212-215. “ 


52. U.S.—Baldwin v. State of Mis- 
souri, 50 S.Ct. 436, 281 U.S. 586, 74 L. 
Ed. 1056, 72 A.L.R. 1303 [rev 19 S.w. 
(2d) 732, 323 Mo, 207]. 


Cal.—Westinghouse Electric & Mfg. 
Co. v. Los Angeles County, 205 P. 1076, 
188 Cal. 491; Hinckley v. San Diego 
County, 194 P. 77, 49 Cal.App. 668. 


Conn.—Lockwood y. Blodgett, 

A. 520, 106 Conn, 525. ‘i 438 
Ill.—Goldgart v. People, 106 Ill. 25. 
Ind.—Croop v. Walton, 157 N.E. 

199 Ind. 262, 53 A.L.R. 1386. pine 


Kan.—W. W. Kimball Co, v. Board 
of Com’rs of Shawnee County, 161 P. 
644, 99 Kan, 302, L.R.A.1917B 1282. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 211] 


ease of a debt or obligation, in general the domicile 
of the creditor fixes the situs for purposes of tax- 
Consequently, if owned by a resident citi- 
zen, ordinarily such property is taxable, although 
the loan or investment is made or is payable in an- 
other state,®* the debt, account, or other obligation 
involved is due from a nonresident,®® the debt in- 
volved is secured by a mortgage on property situat- 


ation.®? 


Ky.—Millett’s Ex’r vy. Common- 
wealth, 211 S.W. 562, 184 Ky. 193; 
Hurst v. City of Flemingsburg, 188 S. 
W. 1085, 172 Ky. 127; Commonwealth 
v. Haggin, 99 S.W. 906, 30 Ky.L. 788. 


Mass.—Maguire v. Tax Commission- 
er of Commonwealth, 120 N.E. 162, 
230 Mass. 503 [aff 40 S.Ct. 417, 253 U. 
S. 12, 64 L.Ed. 739]. 


Mich.—In re Dodge Bros., 217 N.W. 
777, 241 Mich. 665; In re Pantlind 
Hotel Co., 205 N.W. 99, 232 Mich. 330, 
49 A.L.R. 1291. 

Miss.—Vicksburg vy. Armour Pack- 
ing Co., 24 So. 224. 


Mont.—Monidah Trust v. Sheehan, 
123 P. 692, 45 Mont. 424; Holland 
v. Board of Com’rs of Silver Bow 


County, 39 P. 575, 15 Mont. 460, 27 


L.R.A. 797. 


Ohio.—Tax Commission y. Kelly- 
Springfield Tire Co., 175 N.E. 700, 38 
OhioApp. 109. 


Or.—Michelin Tire Co. of California 
v. Hurlburt, 254 P. 196, 121 Or. 110; 


Endicott, Johnson & Co. v. Multno-. 


mah County, 190 P. 1109, 96 Or. 679. 


Pa.—Commonwealth v. Curtis Pub. 
Co., 85 A. 360, 237 Pa. 333; Common- 
wealth v. Standard Oil Co., 101 Pa. 
119; In re Bank Deposits, 29 Pa.Dist. 
105. 


S.C.—Fuller v. South Carolina Tax 
Commission, 121 S.E. 478, 128 S.C. 14. 


Tenn.—McKennon vy. McFall, 155 S. 
W. 158, 127 Tenn. 393. 


Vt.—City of St. Albans v. Avery, 
114 A. 31, 95 Vt. 249 [cert den sub 
nom. Fonda v. City of St. Albans, 42 S. 
Ct. 51, 257 U.S. 640, 66 L.Ed. 411, and 
error dism 42 S.Ct. 54, 257 U.S. 666, 66 
L.Ed. 425]; National Metal Edge Box 
Co. v. Town of Readsboro, 111 A. 386, 
94 Vt. 405; State v. Clement Nat. 
Bank, 78 A. 944, 84 Vt. 167, Ann.Cas. 
1912D 22 [aff 34 S.Ct. 31, 231 U.S. 120, 
58 L.Ed. 147]. 


See Great Southern Life Ins. Co. v. 
City of Austin, 243 S.W. 778, 112 Tex. 
1 (apparently recognizing rule). And 
see cases supra note 51 and infra 
notes 58—64. 


{a] Presumption is that intangible 
personal property, such as credits, 
has its situs for the purposes of tax- 
ation, only at the domicile of the own- 
er. Monidah Trust v. Sheehan, 123 P. 
692, 45 Mont. 424; Endicott, Johnson 
& Co. v. Multnomah County, 190 P. 
1109, 96 Or. 679. 


[b] Im Louisiana Acts (1908) No. 
170 § 1, providing that mortgage notes 
and all evidence of indebtedness shall 
be taxable only at the situs and domi- 
cile of the holder or owner, applies 
to all kinds of indebtedness. Inter- 
national Text-Book Co. v. Fitzpatrick, 
62 So. 490, 183 La. 102. 


Property of nonresidents in general 
see supra §§ 200-205. 


53. U.S.—Kirtland v. Hotchkiss, 
100 U.S. 491, 25 L.Ed. 65, 25 L.Ed. 558 
{aff 42 Conn. 426, 19 Am.R. 546]. 


Cal.—Estate of Fair, 61 P. 184, 128 
Cal. 607. See Port Angeles Western 
R. Co. v. Clallam County, 36 F.(2d) 
956 {mod 44 F.(2d) 28 (cert den 51 
S.Ct. 495, 2838 U.S. 848, 75 L.Ed. 
1457) ]. 
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La.—Liverpool, etc., Ins. Co. v. 
Board of Assessors, 25 So. 970, 51 La. 


noes 1028, 72 Am.S.R. 483, 45 L.R.A. 


Ohio.—Grant 'v. Jones, 39 OhioSt. 
506; Worthington v. Sebastian, 25 
OhioSt. 1. 


Porto Rico.—Union Central Life 
Ins. Co. v. Gromer, 19 Porto Rico 856. 


54. Cal.—Mackay v. San Francisco, 
45 P. 696, 113, Cal. 392. 


Ill.—Scripps vy. Fulton County Bd. 
of Review, 55 N.E. 700, 183 Ill. 278. 


Ky.—Barret v. Henderson, 4 Bush 
255. 


Md.—Donovyan v. Firemen’s Ins. Co., 
30 Md, 155. 


Mass.—Bemis v. Boston Bd. of Al- 
dermen, 14 Allen 366. 


Pa.—Guthrie vy. Pittsburgh, ete, R. 
Co. 27, AY -1052)°1585Pa..433- 


Va.—Com. v. Williams, 47 S.E. 867, 
102 Va. 778. 


See Foresman y. Byrns, 68 Ind. 247 
(apparently recognizing rule). And 
see cases passim supra notes. 


55. U.S.—Columbia . Trust Co. v. 
City of Louisville, Ky., 38 S.Ct. 40, 245 
U.S. 54, 62 L.Ed. 145, L.R.A.1918C 124 
[aff sub nom. Ewald’s Ex’r v. City of 
Louisville, 181 S.W. 1095, 168 Ky. 71, 
188 S.W. 652, 171 Ky. 509 and 189 S. 
W. 438, 172 Ky. 451]. 


Cal.—Pacifie Coast Sav. Soe. v. San 
Francisco, 65 P. 16, 133 Cal. 14. 


Conn.—Bridgeport. Projectile Co. v. 
City of Bridgeport, 102 A. 644, 92 
Conn. 316. 


Fla.—Hunt v. Turner, 45 So. 509, 54 
Fla. 654. 


Ky.—Thomas vy. Mason County Ct., 
4 Bush 135. 


‘ MISSrorstORne v. Green, 52 Miss. 
52. 


Mo.—State ex rel. American Cent. 
Ins. Co. v. Gehner, 9 S.W.(2d) 621, 320 
Mo. 901, 59 A.L.R. 1041; State ex rel. 
International Life Ins. Co. v. Gehner, 
8 S.W.(2d) 1067, 320 Mo. 680; State 
ex rel, Citizens’ Ins. Co. of Missouri 
v. Gehner, 8 S.W.(2d) 1066; State ex 
rel. American Automobile Ins. Co. v. 
Gehner, 8 S.W.(2d) 1057, 320 Mo. 702, 
59 A.L.R. 1026. 


N.Y.—People v. Barker, 
33, 84 App.Div. 469: 


Ohio.—Cleveland & Western Coal 
Co. vy. O’Brien, 120 N.E. 214, 98 Ohio 
St. 14 [aff 8 OhioApp. 247]; Worth- 
ington vy. Sebastian, 25 OhioSt. 1; 
Conner v. Wilson, 6 OhioDec. (Re- 
print) 941, 9 Am.L.Rec. 1. 


Okl.—Wilkin v. Board of Com’rs of 
Oklahoma County, ,.186 P. 474, 77 Okl. 
88. 


Pa.—Commonwealth v. Semet-Sol- 
vay Co., 105 A. 92, 262 Pa. 234. 


Tenn.—Grundy County v. Tennessee 
Coal, ete., Co., 29 S.W. 116, 94 Tenn. 
295. 


‘1 Ins. Co. v, Gehner, 


83 N.Y.S. 


Tex.—Great Southern Life Ins. Co. 
v. City of Austin, 243 S.W. 778, 112 
disp. cn I 


56. See infra § 213. 


57. Cai—Stanford v. City and 
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ed in another state,®* or the documentary evidence 
of the indebtedness or other property right is kept 
in another state.57 : 


Conversely, in the absence of a valid statute modi- 
fying the rule as to situs, a state may not tax credits, 
investments, securities, or other obligations belong- 
ing to nonresidents®® even though the basic trans- 
action occurred, or the loans and investments were 


County of San Francisco, 63 P. 145, 
131 Cal. 34; Estate of Fair, 61 P. 184, 
128 Cal. 607. 


Conn.—Lockwood v. Blodgett, 138 


A. 520, 106 Conn. 525. 


Iowa.—Hunter .v. Board of Super-. 
visors, 33 Iowa 376, 11 Am.R. 1382. 


Ky.—Commonwealth y. Bingham’s 
Adm’r, 223 S.W.-999, 188 Ky. 616; 
Ewald’s Ex’r y. City of Louisville, 189 
S.W. 438, 172 Ky. 451 [aff sub nom. 
Fidelity & Columbia Trust Co. v. City 
of Louisville, 38 S.Ct. 40, 245 U.S. 54, 
62 L.Ed. 145, L.R.A.1918C 124]. 


Mo.—State ex rel. American Cent. 
9 S.W.(2d) 621, 


320 Mo. 901, 59 A.L.R. 1041. 


N.H.—Crosby v. Town of Charles- 
town, 95 A. 1043, 78 N.H. 39. © 


Ohio.—Conner v. Wilson, 6 OhioDec, 
(Reprint) 941, 9 Am.L.Ree. 1. 


Pa.—Commonwealth vy. Buffalo & 
pave Eats Traction Co., 81 A. 932, 233 
Pa. z 


Vt.—Bullock y. Guilford, 9 A. 360, 
59 Vt. 516. 


Va.—Commonwealth y. Williams, 47 
S.E. 867, 102 Va. 778. 


See Saginaw Mfg. Co. v. Deland, 196 
N.W.-616, 226 Mich. 1 (apparently ree- 
ognizing rule). 


Business situs see infra §§ 217-220. 


58. U.S.—O’Brien v. Rockefeller, 
239 El 27.) 1626.6. A, 1169) ath 2242 By 
541, and appeal dism and cert den 87 
S.Ct. 748, 244 U.S. 650,61 L.Ed. 1371]; 
Louisville & N. R. Co. v. Wright, 236 
F, 148. 


ill—Hayward v. Board of Review 
of Christian County, 59 N.E. 601, 602, 
189 Ill. 234. Compare Board of Su- 
pervisors v. Davenport, 40 Ill. 197 
(residence as distinguished from dom- 
icile was held to govern). 


Ky.—Commonwealth y. Ott, 4 S.W. 
(2d) 417, 223 Ky. 612; Millett’s Ex’r 
v. Commonwealth, 211 S.W. 562, 184 
Ky. 193; Hurst v. City of Flemings- 
burg, 188 S.W. 1085, 172 Ky. 127; Com- 
monwealth v. Haggin, 99 S.W. 906, 
30 Ky.L. 788. 


Pa.—Reynard’s App., 
932, 38 Pa.Co. 362. 


Vt.—National Metal Edge Box Co. 
v. Town of Readsboro, 111 A. 386, 94 
Vt. 405. 


Va.—Pendieton v. Commonwealth, 
65 S.E. 536, 110 Va. 229. 


[a] Rule applied to securities own- 
ed by a nonresident and deposited 
outside the state in which the attempt 
to tax was made, for the purpose of 
securing the performance in such 
state of a contract with a resident of 
such state. Louisville & N. R. Co. v. 
Wright, 236 F. 148. 


{b] In Louisiana Acts (1908) No. 
170 § 1, providing that mortgage notes 
and indebtedness and all evidence of 
indebtedness shall be taxable only at 
the situs and domicile of the holder, 
applied where the holder was a non- 
resident of the state. International 
Text-Book Co. v. Fitzpatrick, 62 So. 
490, 133 La. 102. 


Property of nonresident generally 
see supra §§ 200-205. 


20 Pa.Dist. 
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made, within the state,®® the debt, 
gation involved is due from a resident,®° or is 
represented by a judgment of a court of the state,®* 
the debt involved is secured by a mortgage on prop- 
erty within the state,°* the evidences of indebted- 
ness or documents involved may be within the 
state,®? or the nonresident owner may be physically 


within the state.§4 


Limitations and modifications of rule.®° 
im, mobilia sequuntur personam, is merely a legal 
fiction®® used to work out justice,®* and must yield 
to logic and facts,*® including the fact of actual 
control of the property involved, elsewhere than at 
the domicile of the owner;®® the maxim does not 
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account or obli- 


statute.73 


The max- 


always or absolutely apply in the case of intangible 


Cal.—Westinghouse Electric & 
Mfg. Co. v. Los ‘Angeles County, 205 
P. 1076, 188 Cal. 491. 


Ill.—Goldgart v. People, 106 Ill. 25. 


Kan.—W. W. Kimball Co. v. Board 
of Com’rs of Shawnee County, 161 P. 
644, 99 Kan. 302, L.R.A.1917B 1282; 
Mecartney v. Caskey, 71 P. 832, 66 
Kan. 412. 


Ky.—Com. v. Northwestern Mut. L. 
Ins. Co., 107 S.W. 233, 32 Ky.L. 796. 


La.—Liverpool, etc., Ins. Co. v. Bd. 
of Assessors, 25 So. 970, 51 La.Ann. 
1028, 72 Am.S.R. 488, 45 L.R.A. 524. 


Miss.—Vicksburg v. Armour Pack- 
ing Co., 24 So. 224. 


Ohio.—Myers v. Seaberger, 12 N.E. 
796, 45 OhioSt. 232. 


Or.—Michelin Tire Co. of Califor- 
nia v.-Hurlburt, 254 P.:196, 121 Or. 
110. ; 


Tex.—Primm v. Fort, 57 S.W. 86, 
972, 23 Tex.Civ.App. 605. 


Vt.—National Metal Edge Box Co. 
v. Town of Readsboro, 111 A, 386, 94 
Vt. 405. 


60. U.S.—San Francisco v. Mackey, 
22 F. 602, 10 Sawy. 431. 


Ga.—Williams y. Mandell, 44 Ga. 
26; Collins y. Miller, 43 Ga. 336. 


Ind.—Theobald yv. Clapp, 87 N.E. 
100, 43 Ind.App. 191. 


La.—Liverpool, etc., Ins. Co. v. Bd. 
of Assessors, 25 So. 970, 51 La.Ann. 
1028, 72 Am.S.R. 483, 45 L.R.A. 524; 
Clason v. New Orleans, 14 So. 306, 46 
La.Ann. 1; Railey v. Bd. of Assessors, 
11 So. 98, 44 La.Ann. 765; Liverpool, 
ete., Ins. Co. v. Bd. of Assessors, 11 
So. 91, 44 La.Ann. 760, 16 L.R.A. 56; 
Barber Asphalt Paving Co. v. New 
Orleans, 6 So. 794, 41 La.Ann. 1015. 


Md.—Baltimore v. Hussey, 9 A. 19, 
67 Md. 112. 


Mont.—State v. Jones, 261 P. 356, 80 
Mont. 574, 60 A.L.R. 551. 


Ohio.—Tax Commission v. Kelly- 
Springfield Tire Co., 175 N.E. 700, 38 
OhioApp. 109. 


Or.—Michelin Tire Co. of Califor- 
nisaeve burlburt,, 254 ‘Ps, 196, 121 Or. 
110; Endicott, Johnson & Co. v. Mult- 
nomah County, 190 P. 1109, 96 Or. 
679. 


Pa.—In re Bank Accounts, 29 Pa. 
Dist. 105. 0 


Vt.—State v. Clement Nat. Bank, 78 
A. 944, 84 Vt. 167, Ann.Cas.1912D 22 
vee 848 Ctsl 231 U.S. 120,058 Lid, 

De 


Va.—Pendleton v. Commonwealth, 
65 S.BH. 536, 110 Va, 229. 
61. 


Kingman County v. Leonard, 


57 Am.S.R. 347; Dykes v. Lockwood 
Mortg. Co., 43 P. 268, 2 Kan.App. 217. 


62. See infra § 213. 


63. U.S.—Buck v. Beach, 27 S.Ct. 
712,.206. U.S. 392,.51 L.Ed. 1114 [rev 
vai 963, 164 Ind. 37, 108 Am.S.R. 

ils 


‘Kan.—Mecartney v. Caskey, 71 P. 
832, 66 Kan. 412. 


Ky.—Commonwealth v. Northwest- 
ern Mut. L. Ins. Co., 107 S.W. 233, 32 
Ky.L. 796. 


Mich.—In re Truscon Steel Co., 224 
N.W. 653, 246 Mich. 174. 


Ohio.—Lee v. Dawson, 
Ct. 365, 4 OhioCir.Dec. 442. 


[a] Attempt to escape taxation.— 
The fact that the evidence of indebt- 
edness or document involved is sent 


8 OhioCir. 


into the state for the purpose of 


escaping taxation elsewhere does not 
of itself authorize the imposition of 
artaxi>| Buck» v...Beach, 27° S( Chi 712: 
206 U.S. 392, 51 L.Ed. 1114 [rev 71 N. 
E. 968, 164 Ind. 37, 108 Am.S.R. 272]; 
In re Truscon Steel Co., 224 N.W. 653, 
246 Mich. 174. 


64. Commonwealth v. Kernockan, 
106 S.E. 367, 129 Va. 405. 


65. Cross references: 
Business situs see infra §§ 217-220. 
Property: 
In hands of: 
Nonresident agent see infra § 219. 
Trustee see infra § 221 
Of decedent’s estate see infra § 224. 


66. State v. Beardsley, 82 So. 794, 
77 Fla. 883; Miami Coal Co. v. Fox, 
(Ind.) 176 N.E. 11; State v. Packard, 
168 N.W. 6738, 40 N.D. 182; Endicott, 
Johnson & Co. v. Multnomah County, 
190) Prot LOO I6NOr! “69s 


67. Endicott, Johnson 
Multnomah County, supra. 


68. Fla.—State v. Beardsley, 82 So. 
794, 77 Fla. 808. 


Ind.—Miami Coal Co. vy. Fox, 176 
N.E. 11, 16. 


N.D.—State v. Packard, 
6738, 40 N.D, 182. 


Tenn.—McKennon vy. Fall, 155 S.W. 
158, 127 Tenn. 398. 


Utah.—In re Thourot’s Estate, 172 
P. 697, 52 Utah 106. : 


See Commonwealth vy. Peebles, 119 
S.W. 774, 134 Ky. 121, 23 L.R.A.N:S. 
1130, 20 Ann.Cas. 724 (physical loca- 
tion of corporate stock may furnish 
some evidence of the situs of the 
stock for purposes of taxation). . 


“The seed of this maxim was not 
begotten by taxation. The rule is but 


ig COVE 


168 N.W. 


46 P. 960, 57 Kan. 531, 34 L.R.A. 810,!a legal fiction to the effect that for 


property,”® and, 
not be applied where to do so would be productive 
of unjust consequences,’! cannot be appled for the 
purpose of taxing property situated in a jurisdic- 
tion other than, and not subject to taxation in, the 
state which seeks to impose the tax,7? or when in- 
consistent with the express provisions of a valid 
So, intangible personal property may ac- 
quire a taxable situs where permanently located, em- 
ployed, and protected.’ 


Situs fixed by state. 
state cannot fix the taxable situs of intangible prop- 
erty where it has never come into the state and is 
not subject to the control of the state,*® the power 


| leans, 


\ 


‘ [§ 211 


according to some eases, it should 


Subject to the rule that a 


legal purposes the situs or home of 
personal property is always at the 
domicile of its owner. But this max- 
im may not be a premise or used in 
reasoning to the determination of the 
situs of the property for the purpose 
of taxation.”” Miami Coal Co. v. Fox, 
(Ind.) 176 N.E. 11, 16. 


69. Liverpool Ins. Co. v. New Or- 
34S: Ct. -bb Op. 22a, WS: ae Oo 
L.Ed. 762, L.R.A.1915C 9038; State v. 


Packard, 168 N.W. 673, 40 N.D. 182. 


70. U.S.—Adams Exp. Co. v. Ohio 
State Auditor, 17 S.Ct. 604, 166 U.S. 
185, 41 L.Ed. 965. 


Kan.—Fisher vy. Rush County, 19 
Kan. 414; Wilcox v. Ellis, 14 Kan. 588, 
19 Am.R. 107. 


Md.—Helser v. State, 97 A. 539, 128 
Md. 228. 


Mont.—State v. Harrington, 217 P. 
681, 68 Mont. 1. 


Be ae a v. Gardner, 51 Barb. 


_ S.C.—Southern Express Co. yv. Spig- 
iner, 110 S.E. 4038, 118 S.C. 413 [error 


dism 42 S.Ct. 186, 257 U.S. 669, 66 
L.Ed. 427]. 
71. Safe Deposit & Trust Co. of 


Baltimore, Md., v. Commonwealth of 
Virginia, 50°S.Ct..59, 280 U.S. 83,.74.b. 
Ed. 180, 67 A.L.R. 386 [rev sub nom. 
Trust Co. of Norfolk vy. Common- 
wealth, 145 S.E. 326, 151 Va. 883, aff 
141 S.E. 825]; Miami Coal Co. v. Fox, 
(Ind.) 176 N.E. 11; Fisher v. Rush 
County, 19 Kan. 414; Wilcox v. Ellis, 
14 Kan. 588, 19 Am.R. 107; Poppleton 
y. Nambhill,\23. Py 2538548 Orie Sita Le 
R.A. 449. 


72. State v. Beardsley, 82 So. 794, 
77 Fla. 803. 


73. Endicott, Johnson & Co. 
ee ee County, 190 P. 1109, 96 

79. 

74. Safe Deposit & Trust Co. of 
Baltimore, Md., v. Commonwealth of 
Virginia, 50 S.Ct. 59, 280 U.S. 83, 74 
L.Ed. 180, 67 A.L.R. 386 [rev sub nom. 
Trust Co. of Norfolk v. Common- 


wealth, 145 S.E. 326, 151 Va. 883, 
141 S.E. 825]. Ki 


Vv. 
Or. 


Business situs see infra §§ 217-220. 


75. McIntosh vy. Adyvance-Rumely 
Thresher Co., 246 P. 403, 117 Okl. 248: 
Pappas v. Guaranty Securities Co., 217 
P. 474, 92 OkKl. 25; In re Harkness’ Hs- 
tate, 204 P. 911, 83 Okl. 107, 42 A.L.R. 
399. See National Leather Co. v. Com- 
monwealth, 152 N.E. 916, 256 Mass. 
419 [aff 48 S.Ct. 534, 277 U.S. 4138, 
Lite ies 935] (apparently recognizing 
rule). 


Constitutional provision as to due 
process of law affecting questions as 
to situs see passim supra §§ 101-106. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 211-212] 


of a state’® or territory," unless constitutional re- 
strictions interfere, to give property of the nature 
here considered a situs of its own, apart from the 


TAX ATION 


domicile of the owner, for purposes of taxation, has 


been recognized, even where, as a result, the prop- 
erty of a nonresident becomes taxable.78 
ing to some cases, however, a statutory provision’® 
in definite or positive terms®® usually®! is neces- 
sary in order to give intangible property such a situs. 


Subject to constitutional restrictions, the right of 
a state to fix the time at which intangible property 
within its jurisdiction may acquire a taxable situs 


has been recognized.®2 


Effect of temporary removal of evidence of in- 
Where the taxable situs of intangibles 


debtedness. 


"76. U.S.—Rogers Vv. Hennepin 
County, 36 S.Ct. 265, 240 U.S. 184, 60 
L.Ed. 594 [aff 145 N.W. 112, 124 Minn. 
539]; Liverpool, etc., Ins. Co. v. Board 
of Assessors, 31 S.Ct. 550, 221 U.S. 
346, 55 L.Ed. 762 [aff 47 So. 415, 122 
La. $5}; New Orleans v Stemple, 20 
S.Ct: 110, 175 US. St?,.44 Likd. 174; 
Western Assur. Co. of Toronto v. Hal- 
liday, 126 F. 257, 61. C.C.A. 271. See 
De Ganay v. Lederer, 239 F. 568 (ap- 
parently recognizing rule); McCutch- 
eon v. Rice, 7 F. 558, 2 McCrary 337. 


Iowa.—In re Adams’ Estate, 149 N. 
ave 531, 167 Iowa 382, L.R.A.1915C 


Ky.—City of Henderson v. Barrett’s 
Ex’r, 153 S.W. 992, 152 Ky. 648. 


La.—Metropolitan L. Ins. Co. v. Or- 
leans Parish Bd. of Assessors, 39 So. 
846, 115 La. 698, 116 Am.S.R. 179, 9 
L.R.A.N.S. 1240 [aff 27 S.Ct. 499, 265 
U.S. 395, 51 L.Ed. 853]. 


Md.—Helser v. State,,97 A. 539, 128 
Md. 228. 


N.D.—State v. Packard, 168 N.W. 
673, 40 N.D. 182. 4 


Or.—Endicott, 
Multnomah County, 
Or. 679: 


Tenn.—McKennon v. McFall, 155 S. 
W. 158, 127 Tenn. 393. 


See W. W. Kimball Co. v. Board of 
Com’rs of Shawnee County, 161 P. 
644, 99 Kan. 302, L.R.A.1917B 1282; 
Crescent Mfg. Co. v. Tax Commission, 
124 S.E. 761, 129 S.C. 480; Fuller v. 
South Carolina Tax Commission, 121 
S.E. 478, 128 S.C. 14; Great Southern 
Life Ins. Co. v. City of Austin, 243 
S.W. 778, 112 Tex. 1 (all cases appar- 
ently recognizing rule). 


77. Hill v. Carter, 47 F.(2d) 869 
[cert den 52 S.Ct. 10]. See Ewa Plan- 
tation Co. v. Wilder, 289 F. 664 [aff 
26 Hawaii 299] (recognizing rule). 


78. General Electric Co. v. Bd. of 
Assessors, 46 So. 122, 121 La. 116; 
State v. Packard, 168 N.W. 673, 40 N. 
D. 182. And see cases supra note 76. 


Taxation of property of nonresident 
in general see supra §§ 200-205. 


79. White Bros. Lumber Co. v. 
Corporation Tax Appeal Board, 192 
N.W. 570, 222 Mich. 274. 


80. In re Dodge Bros., 217 N.W. 
777, 241 Mich. 665; In/re Pantlind 
Hotel Co., 205 N.W. 99, 232 Mich. 330, 
49 A.L.R. 1291; 


Johnson & Co. v. 
190 P. 1109, 36 


Or. 110. 


81. Endicott, Johnson & Co. 
Multnomah County, 190 P. 1109, 96 Or. 
679. 


82. Commercial Inv. 


pas v. Guaranty Securities Co., 217 P. 
474, 92 Okl. 25; In re Harkness’ Es- 


y. g Michelin Tire Co. of | 
California v. Hurlburt, 254 P. 196, 121 | avosita’ e0 “Pa: Dist. 1105: 


Vv. | 


4 Trust ‘Co.., | 
Inc. v. Farve, 273 P. 226, 134 Okl. 133; | 
McIntosh v. Advance-Rumely Thresh- | 
er Co., 246 P. 403, 117 Okl. 248; Pap- | 


Accord- 


[61C: J.) 1229 


has become fixed, the temporary removal of the in- 
strument representing such property from the state 
does not prevent the imposition of a tax.33 


[§ 212] (b) Particular Obligations, Securities, or 
Interests—aa. Accounts Receivable; Notes and De- 
posits in Bank. The above general rule fixing the 
situs of intangibles at the domicile of the owner’+ 
has been recognized or applied in the case of ac- 
counts receivable,*® the owner’s interest in a promis- 
sory note,8® and deposits in bank.87 
it has been held or recognized that when owned by 
a resident of, or one domiciled in, a particular state, 


Accordingly 


such intangibles have a situs and are taxable in 


gees 204 P. 911, 83 Okl, 107, 42 A.L.R. 


83. O’Dell v. Industrial Acceptance 
Corporation, 284 P. 1, 141 Okl. 174; 
Commercial Inv. Trust Co. v. Farve, 
273 P. 226, 134 Okl. 133; Carmody v. 
Clayton, (Tex.Civ.App.) 154 S.W. 1067. 


$4 Sée supra § 211. 


85. Cal—Westinghouse Electric & 
Mfg. Co. v. Los Angeles County, 205 
P. 1076, 188 Cal. 491. 


Mass.—Codman v. American Piano 
Co., 118 N.E. 344, 229 Mass. 285. 


Mich.—In re Dodge Bros., 217 N.W. 
777, 241 Mich. 665. 


Mo.—State ex rel. American Cent. 
Ins. Co. v. Gehner, 9 S.W.(2d) 621, 
320 Mo. 901, 59 A.L.R. 1041. 


Or.—Michelin Tire Co. of Califor- 
ee Vivdturiburt,. 254042, 96,5 let On: 


And see cases passim supra § 211 
notes 51-55 and infra notes 88-90. 


[a] Illustrations.—(1) Payments 
to be received on land contracts. In 
re Dodge Bros., 217 N.W. 777, 241 
Mich. 665. (2) Rent from real es- 
tate which has accrued. Codman_ v. 
American Piano Co., 118 N.E. 344, 229 
Mass. 285. 


‘ 86. Baldwin v. State of Missouri, 
50 S.Ct, 436,-281 U.S. 586, 74 L.Ed. 
1056, 72 A.L.R. 1303 [rev 19 S.W.(2d) 
732, 323 Mo. 207]; McKennon v. Mc- 
Fall, 155 S.w. '158," 127° Tenn. 393. 
And see cases passim supra § 21i 
notes 51-53, and infra notes 88-91. 


87. U.S.—Baldwin v. State of Mis- 
souri, 50 S.Ct. 436, 281 U.S. 586, 74 
L.Ed. 1056, 72 A.U.R. 1303 [rev 19 S. 
W.(2d) 732, 323 Mo. 207]; San Fran- 
cisco v. Mackey, 22 F. 602, 608, 10 
Sawy. 431. 


Cal.—Pacific Coast Sav. Soc. v. San 
Francisco, 65 P. 16, 183 Cal. 14. 


Fla.—Hunt v. Turner, 45 So. 
54 Fla. 654. 


Mich.—In re Dodge Bros., 217 N.W. 
777, 241 Mich. 665. 


Mo.—State ex rel. 
Ins. Co. y. Gehner, 9 S,W.(2d) 621, 
320 Mo. 901, 59 A.L.R. 1041; State 
ex rel. American Automobile Ins. Co. 
v. Gehner, 8 S.W.(2d) 1057, 320 Mo. 
702, 59 A.L.R. 1026; State ex rel. In- 
ternational Life Ins. Co., 8 S.W.(2d) 
1067, 320 Mo. 680. 


Pa.—Commonwealth v. Curtis Pub. 
Co., 85 A. 360, 287 Pa. 333; In re Bank 


509, 


American Cent. 


Vt—State v. Clement Nat. Bank, 
78 A. 944, 84 Vt. 167, Ann.Cas.1912D 
22) Tattos40S.Ct 31; 22b US) 120; 58 
L.Ed. 147]. 

And see cases passim supra § 211 
notes 51-53, and passim infra notes 
88-91. 

88. U.S.—Columbia Trust Co. v. 
City of Louisville, Ky., 38 S.Ct. 40, 


such state notwithstanding the debt or obligation 
involved is due from a nonresident,®® or the docu- 


245 U.S. 54, 62 L.Ed.-145, L.R.A.1918C 
124 [aff sub nom. Ewald’s Ex’r: v. 
City of Louisville, 181 S.W. 1095, 168 
Ky. 71, 188 S.W. 652, 171 Ky. 509 and 
189 S.W. 488, 172 Ky. 451]. 


Cal.—Pacific Coast Sav. Soc. v. San 
Francisco, 65 P. 16, 133 Cal. 14.- 


_Conn.—Bridgeport Projectile Co. v. 
City of Bridgeport, 102 A. 644, 92 
Conn. 316. 

Fla.—Hunt v. Turner, 45 So. 509, 
54 Fla. 654. 


Ky.—Ewald Iron Co. v.. Common- 
wealth, 131 S.W. 774, 140 Ky. 602 [op 
extended 134 S.W. 481, 142 Ky. 465]. 


Sy he eeceuee v. Green, 52 Miss. 


Mo.—State ex rel. American Auto- 
mobile Ins. Co. v. Gehner, 8 S.W.(2d) 
1057, 320 Mo. 702, 59 A.L.R. 1026. 


N.Y.—People v. Feitner, 66 N.Y.S. 
769, 54 App.Div. 217 [aff 59 N.H. 1129, 
165 N.Y. 645]. 


Ohio.—Cleveland & Western Coal 
Co. v. O’Brien, 120 N.E. 214, 98 Ohio 
St. 14 [aff 8 OhioApp. 247]. 


Ok1.—Wilkin v. Board ‘of Com’rs of 
ola home, County, 186 P. 474, 77 Okl. 


Pa.—Commonwealth v. Semet-Sol- 
vay Co., 105 A. 92,:262 Pa. 234. 


Tenn.—McKennon v. McFall, 
S.W. 158, 127 Tenn. 393. 


Tex.—Great Southern Life Ins. Co. 
si eae of Austin, 243 S.W. 778, 112 
ext. 


fa] Accrued interest on bonds, 
which were listed as within the state, 
should be treated as within the state 
and so taxable where such state was 
the domicile of the owner. State ex 
rel. American Automobile Ins. Co. vy. 
Gehner, 8 S.W.(2d) 1057, 320 Mo. 702, 
59 AvL.R. 1026. 


[b] Annuity.—Where a _ foreign 
insurance company had issued an in-, 
stallment certificate in exchange for 
a policy which became a valid claim 
by .insured’s death, whereby insurer 
was to pay the beneficiary, a resident 
of the state, certain semiannual pay- 
ments, the situs of the obligation thus 
created, was for the purpose of tax- 
ation, at the domicile of the annui- 
tant. Wilkin v. Board of Com’rs of 
any County, 186 P. 474, 77 Okl. 


155 


{c] Other illustrations.—(1) Ac- 
counts receivable for goods_ sold. 
People v. Feitner, 66 N.Y.S. 769, 54 
App.Div. 217 [aff 59° N.B: 1129, 165 
N.Y. 645]; Commonwealth v. Semet- 
Solvay Co., 105 A. 92, 262 Pa. 234. T2) 
Bank deposit outside state. Colum- 
bia Trust Co. v. City of Louisville, 
Ky., 38 S.Ct. 40, 245 U.S. 54, 62 L.Ed. 
145, L.R.A.1918C 124 [aff.sub nom. 
Ewald’s Ex’r v. City of Louisville, 
181 S.W. 1095, 168 Ky. 71, 188 S.W. 
652, 171 Ky. 509, and 189 S.W. 438, 
172 Ky. 451]; Pacific Coast Sav. Soc. 
vy. San Francisco, 65 P. 16, 133 Cal. 14; 
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mentary evidence thereof is kept outside the state.°° 
Conversely, such property, when owned by a non- 
resident, in the absence of a showing to the contrary, 
does not have a situs and is not taxable in a particu- 
lar state notwithstanding the debt or obligation in- 
volved is due from a resident®® or the documentary 
evidence thereof is kept within the state.*? 
are, however, general expressions to the effect that 
promissory notes®? and bank notes or bills®* may be 
treated as property where found for purposes of 
taxation, and under statutes in some jurisdictions 
the tendency has been not to assign to a promis- 
sory note owned by a resident a taxable situs with- 
in the state where the note is held elsewhere and 
the transaction in connection with which the note 


Bridgeport Projectile Co. v. City of 
Bridgeport, 102 A. 644, 92 Conn, 316; 
Hunt v. Turner, 45 So. 509, 54 Fla. 
654; Ewald Iron Co. v. Common- 
wealth, 131 S.W. 774, 140 Ky. 602 [op 
extended 134 S.W. 481, 142 Ky. 4651; 
Horne v. Green, 52 Miss, 452; State 
ex rel. American Cent. Ins. Co. v. 
Gehner, 9 S.W.(2d) 621, 320 Mo. 901, 
59 A.L.R. 1041; State ex rel. Indem- 
nity Co. of America v. Gehner, 8 S.W. 
(2d) 1067, 320 Mo. 680; State ex rel. 
International Life Ins. Co. v. Gehner, 
8 S.W.(2d) 1067, 320 Mo. 680; State 
ex rel. Citizens’ Ins. Co. of Missouri 
v. Gehner, (Mo.) 8 S.W.(2d) 1066; 
State ex rel. American Automobile 
Ins, Co. v. Gehner, 8 S.W.(2d) 1057, 
320 Mo. 702, 59 A.L.R. 1026; People 
v. Feitner, supra; Cleveland & West- 
ern Coal Co. v. O’Brien, 120 N.E. 214, 
98 OhioSt. 14 [aff 8 OhioApp. 247]; 
Commonwealth v. Semet-Solvay Co., 
supra; MecKennon v. McFall, 155 S.W. 
158, 127 Tenn. 393; Grundy County v. 
Tennessee Coal, etc., Co., 29 S.W. 116, 
94 Tenn. 295; Great Southern Life 
Ins. Co. v. City of Austin, 243 S.W. 
778, 112 Tex. 1. But see People v. 
Feitner, 66 N.Y.S. 179, 32 Misc. 84 
(deposit in bank in England perma- 
nently kept there for the purpose of 
defraying expenses in England and 
France of resident of New York was 
not subject to tax). (8) Promissory 
notes. McKennon v. McFall, supra. 


89. Hunter v. Board of Supervis- 
ors, 33 Iowa 376, 11 Am.R. 132; Cros- 
by v. Town of Charlestown, 95 A. 
1048, 78 N.H. 39. 


[a] Promissory note.—Hunter v. 
Board of Supervisors, 33 Iowa 376, 
11 Am.R. 132; Crosby v. Town of 
Charlestown, 95 A. 1048, 78 N.H. 39. 


Business situs see infra §§ 217-220. 


90. U.S.—Pyle v. Brenneman, 122 
F. 787, 60 C.C.A. 409. 


Ga.—Collins v. Miller, 48 Ga. 336. 


Ind.—Theobald v. Clapp, 87 N.E. 
100, 43 Ind.App. 191. 


Or.—Michelin Tire Co. of Cali- 
fornia v. Hurlburt, 254 P. 196, 121 Or. 
110; Endicott-Johnson & Co. v. Mult- 
pemen County, 190 .P. 1109, 96 Or. 


Pa.—In re Bank Deposits, 29 Pa. 
Dist. 105. eR ‘ 5 


Vt.—State v. Clement Nat. Bank, 78 
A, 944, 84 Vt. 167, Ann.Cas.1912D 22 
Ves S.Ct. 31, 231 U.S. 120, 58 L.Ed. 


Va.—Pendleton v. Commonwealth 
65 S.E. 536, 110 Va. 229. ‘ 


{a}  Mlustrations.—(1) General de- 
posit in bank within the state. Pyle 
v. Brenneman, 122 F. 787, 60 C.C.A. 
409; In re Bank Deposits, 29 Pa.Dist, 
105; State v. Clement Nat, Bank, 78 
A. 944, 84 Vt. 167, Ann.Cas.1912D 22 
fat 84 Si Ct.-3i5 22380 U.S) 120) 58 Lona. 
147]; Pendleton v. Commonwealth, 
65 S.E. 536, 110 Va. 229. See San 


“TAXATION 


There | not prevent the 


Francisco v. Mackey, 22 F. 602, 608, 
10 Sawy. 431 (recognizing rule). (2) 
Open accounts arising from the sale 
of goods. Michelin Tire Co. of Cali- 
fornia v. Hurlburt, 254 P. 196, 121 Or. 
110. (3) Promissory notes (Collins v. 
Miller, 43 Ga. 336;_Theobald v. Clapp, 
87 N.B. 100, 48 Ind.App. 191) (4) held 
by the owner at his domicile outside 
the state (Endicott-Johnson & Co. v. 
Multnomah County, 190 P. 1109, 96 
Or. 679). 


91. Buck v. Beach, 27 S.Ct. 712, 206 
U.S. 392, 51 L.Ed. 1106 [rev \71 N.E. 
963, 164 Ind. 37, 108 Am.S.R. 272]; 
Com. v. Northwestern Mut. L. Ins. 
Co: 10% S2Wie 233) 32 Ky:L.-796; Lee 
vy. Dawson, 8 OhioCir.Ct. 365, 4 Ohio 
Cir.Dec. 442. - 


[a] Illustrations.—(1) Promissory 
notes in general. Com. v. Northwest- 
ern Mut. L. Ins. Co., 107 S.-W. 233, 32 
Ky.L. 796; Lee v. Dawson, 8 Ohio 
Cir.Ct. 365, 4 OhioCir,.Dec. 442. (2) 
The rule has been applied to credits 
represented by promissory notes 
where neither the debtor nor the 
creditor was a resident of the state 
in which the attempt to levy the tax 
was made. Buck v. Beach, 27 S.Ct. 
712, 206 U.S. 392, 51 L.Ed. 1106 [rev 
71 N.E. 963, 164 Ind. 37, 108 Am.S.R. 
272]. (3) The fact that notes were 
sent into the state for the purpose 
of escaping taxation elsewhere is not 
of itself sufficient to authorize the 
imposition of a tax. Buck vy. Beach, 
supra. 


oe situs see infra §§ 217- 


92. New Orleans v. Stempel, 20 S. 
Ct. 110,.175 U.S. 309, 44 L.Wd, 174: 
People v. Wells, 77 N.E. 19, 184 N.Y. 
275, 121 Am.S.R. 840, 12 L.R.A.N.S. 
905 [aff 95 N.Y.S. 100, 107 App.Div. 
15, and aff 28 S.Ct. 1938, 208 U.S..14, 
52 L.Ed. 370]; Carmody v. Clayton, 
(Tex.Civ.App.) 154 S.W. 1067. 


93. New Orleans v. Stempel, 20 S. 
Cl e110 MTS OS 2800). Adah mae alta 
State Tax, etc., Bonds Case, 15 Wall. 
(U.S.) 300, 21 L.Ed. 179, 4 Brewst. 
183; In re Scott’s Estate, 222 N.Y.S. 
515, 129 Misc. 625. See Varner v. 
Calhoun, 48 Ala. 178 (United States 
treasury notes of a resident, kept in 
another state, were not taxable). 


94. See cases infra this note. 


[a] In Kansas it has been held 
that notes given to a resident in pay- 
ment of land located in another state 
are not taxable where the sale was 
made, and the notes were made, kept, 
and were payable, in such other state. 
Fisher v. Rush County, 19 Kan. 414: 
moe v. Ellis, 14 Kan. 588, 19 Am. 


[b] In Missouri a note held by a 
resident of Missouri in Alaska, which 
evidenced a debt created and payable 
in Alaska and secured by land there, 
and which never had been in Missouri, 
was not taxable under Rey. St. (1909) 


Foz later cases, developments and changes in the law see Annotations, 


ee -[§§ 212-213 


was given was conducted wholly outside the state.°* 
The authority of a state to fix a time as of which 
a promissory note shall acquire a taxable situs has 
been recognized,®® and where the situs of a note 
for the imposition of a tax thereon becomes fixed in 
a particular state, its removal from the state does 


imposition of such tax.°® 


[§ 213] bb. Mortgages and Loans or Credits Se- 
cured by Mortgage.°* 
situs of intangible personal property for purposes 
of taxation is at the domicile of the owner®® ap- 
plies to a mortgage when regarded as an invest- 
ment or security,®® and to an evidence of indebted- 
ness secured by 


The’ general rule that the 


mortgage.! Ordinarily, therefore, 


§ 11337, requiring notes, etc., held by~ 
a resident in another state and tax-- 
able under the laws of Missouri to be 
assessed in the county of his resi- 
dence, and under § 11351, requiring a 
taxpayer to make oath that he has 
not sent notes, etc., outside the state 
to avoid taxation. Leavell v. Blades, 
141 S.W. 893, 237 Mo. 695. 


95. Commercial Inv. Trust Co. v. 
Farve, 273 P. 226, 134 Okl. 133. 


[a] Illustration.—A promissory 
note made by a resident to another . 
resident immediately becomes taxable 
under the provisions of Comp. St. 
(1921) § 9608 that the owner of a 
promissory note may pay a tax there- 
on for a certain period and have an 
indorsement made thereon by a public 
official that the note is exempt from 
taxation for state and municipal pur- 
poses for the period for which the 
tax is paid. O’Dell v. Industrial Ac- 
ceptance Corp., 284 P. 1, 141 Okl. 174; 
Commercial Inv. Trust Co. v. Farve, 
273 BP. 226, 134 Okl. 133. 


96. Carmody v. Clayton, (Tex.Civ. 
App.) 154 S.W. 1067. ¢ 


[a] In Oklahoma the rule has been 
applied to promissory notes made by 
one resident to another which was 
transferred to a person outside the 
state and removed from the state, 
where the tax involved was that im- 
posed by Comp. St. (1921) § 9608. 
O'Dell v. Industrial Acceptance Corp., 
284 P. 1, 141 Okl. 174; Commercial 
Inv, Trust Co, Ine. v. Farve, 273 P. 
226, 134 Okl. 133. Compare McIntosh 
v. Advance-Rumely Thresher Co., 246 
P. 403, 117 Okl. 248; Pappas v. Guar- 
anty Security Co., 217 P. 474, 92. Okl1. 
25 (in both cases certain notes were 
not taxable). 


97. In hands of agent of owner see 
infra §§ 219, 220. \ 


Nature of mortgage in general see 
Mortgages §§ 1-32. 


98. See supra § 211. 


99. Adams v. Colonial, ete., Mortg. 
Co., 34 So. 482, 82 Miss. 263, 100 Am. 
S.R. 633, 17 L.R.A.N.S~ 138; Holland 
v. Board of Com’rs of Silver Bow 
County, 39 P. 575, 15 Mont. 460, 27 
L.R.A. 797; Lee v. Dawson, 8 OhioCir. 
Ct. 365, 4 OhioCir.Dec, 422; Conner v. 
Wilson, 6 OhioDec. (Reprint) 941, 9 
Am.L.Rec. 1. 


1. Gibbins v. Adamson, 48 P. 
5 Kan.App. 90; 


871, 
\ Commonwealth vy. 
Consolidated Casualty Co., 185 S.W. 
508, 170 Ky. 103; Commonwealth v. 
Northwestern Mutual Life Ins. Co., 
107 S.W. 2383, 32 Ky.L. 796. 


| 
| 
’ 
’ 
: 
[a] Mortgage assigned to nonresi- | 
dent as collateral—A debt due to a 
resident of this state, evidenced by 
a promissory note secured by mort- 
gage on lands in the state, is taxable 
at the place of residence of the own- 
er, notwithstanding he has transfer- 
red the same by assignment and de- 


same title and section number, 
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a mortgage on land in another state, or the inter- 
est secured by such mortgage, owned by a resident 
or person domiciled in a particular state, is tax- 
able in the state of domicile or residence,” even 
though the evidence of the indebtedness secured is 
Conversely, in the absence 
of a statute establishing a different rule, a mort- 
gage or mortgage credit* on, or secured by, land 
situated within a particular state> or territory,® 
or an evidence of indebtedness, secured by such a 
mortgage,’ is not taxable by that state or by its 
authority when the owner and holder of the mort- 
gage or evidence of indebtedness is a nonresident, 
regardless of the mere fact that the documents in- 
For purposes of taxa- 


kept outside the state.® 


volved are within the state.’ 


livery to a nonresident, but only as 
collateral security. Gibbins v. Adam- 
son, 48 P. 871, 5 Kan.App. 90. > 


2. U.S.—Kirtland v. Hotchkiss, 100 
U.S. 491, 25 L.Ed. 65 [aff 42 Conn. 426, 
19 Am.R. 546]. 


Cal.—Mackay v. San Francisco, 45 
P.7696, 113 Cal.°392. 


Conn.—Lockwood v. Blodgett, 138 
A. 520, 106 Conn. 525. 


Kan.—Johnson County v. Hewitt, 
93 P. 181, 76 Kan. 816, 14 L.R.A.N.S. 
493 [dist Fisher v. Com’rs of Rush 
County, 19 Kan. 414; Wilcox v. Ellis, 
14 Kan. 588, 19 Am.R. 107]. 


Mich.—In re Truscon Steel Co., 224 
N.W. 653, 246 Mich. 174. 


N.J.—State v. Darcy, 16 A. 160, 51 
N.J.Law 140, 2 L.R.A. 350. 


Ohio.—Conner v. Wilson, 6 OhioDec. 
(Reprint) 941, 9 Am.L.Ree. 1. 


Pa.—Com. v. Pennsylvania Coal Co., 
47 A. 740, 197 Pa. 551. 


Vt.—Bullock v. Guilford, 9 A. 360, 
59 Vt. 516. 


3. Lockwood v. Blodgett, 138 A. 
520, 106 Conn. 525; Johnson County v. 
Hewitt, 93 P. 181, 76 Kan. 816, 14 L. 
R.A.N.S. 493; Conner v. Wilson, 6 
OhioDec. (Reprint) 941, 9 Am.L.Rec. 
th pos v. Guilford, 9 A. 360, 59 


4 Lee v. Dawson, 8 OhioCir.Ct. 
365, 4 OhioCir.Dec. 442; Union Cen- 
tral Life Ins. Co. v. Gromer, 19 Porto 
Rico 856. 


5. U.S.—In re State Tax on Foreign 
Held Bonds, 15 Wall. 300, 21 L.Ed. 
179, 4 Brewst. 183. 


Ariz.—Territory v. Gila County De- 
linguent Tax List, 24 P. 182, 3 Ariz. 
179. 


Colo.—Arapahoe County v. Cutter, 
3 Colo. 349. 


Ill.—Goldgart v. People, 106 Ill. 25. 


Ind.—Buck v. Miller, 45 N.E. 647, 
47 N.E. 8, 147 Ind. 586, 62 Am.S.R. 


436, 37 L. R. A. 384; Senour v. Ruth, ; 


39 N.H. 946, 140 Ind. 318. 


~ Yowa.—Davenport  v. 
etc., R. Co., 12 Iowa 539. 


Ky.—Frankfort v. Fidelity Trust, 
etec., Co., 64 S.W. 470, 111 Ky. 667, 23 
Ky.L. 908. 


Md.—Latrobe v. Baltimore, 19 Md. 
9 
vo 


Mississippi, 


Los 
Minn.—-St. Paul v. Merritt, 7 Minn. 


Miss.—Adams v. Colonial, _ etc., 
Mortg. Co., 34 So. 482, 82 Miss. 263, 
100 Am.S.R. 633, 17 L.R.A.N.S. 138; 
State v. Smith, 8 So. 294, 68 Miss. 
is 


Mont.—State v. Jones, 261 P. 356, 80 
Mont. 574, 60 A.L.R. 551; Holland v. 
Silver Bow County, 39 P. 575, 15 Mont. 
460, 27 L.R.A. 797. 


Nev.—State v. Earl, 1 Nev. 394, 
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N.J.—Crispin v. Vansyckle, 8 A. 
120, 49 N.J.Law 366; Keeney v.. At- 
wood, 16. N.J.Eq. 35; Dolman v. Cook, 
14 N.J.Eq. 56. 


N.Y.—People v. Barker, 32 N.E. 252, 
135 N.Y..656, 4 Silv-App. 648; People 
v. Coleman, 23 N.E. 488, 119 N.Y. 137, 
7 L.R.A. 407; People v. Tax Com’rs, 
17° N.Y-S. 923 [aff 17 N.Y.S. 944, 63 
Hun 631,- aff 32° N-We 252, 1385 “N.Y. 
656, 4 Silv.App. 648]; People v. Tax 
Com’rs, 21 Abb.N.Cas. 168. 


Ohio.—Myers v. Seaberger, 12 N.E. 
796, 45 OhioSt. 232; Grant v. Jones, 39 
OhioSt. 506. 


Tenn.—South Nashville St. R. Co. 
v. Morrow, 11 S.W. 348, 87 Tenn. 406, 2 
L.R.A.. 853. 


‘[a] Peddler and money lender who 
earried his property with him wher- 
ever he went and who made occasion- 
al or periodical visits for business 
purposes to a state of which he was 
not a resident was not there taxable 
on notes and mortzages on lands in 
such state securing such notes. 
Grant v. Jones, 39 OhioSt. 506. 


6. Union Central Life Ins. Co. v. 
Gromer, 19 PortoRico 856. 


7. Theobald v. Clapp, 87 N.E. 100, 


43 Ind.App. 191; Commonwealth v. 
Consolidated Casualty Co., 185 S.W. 
508, 170 Ky. 103; Commonwealth v. 


Northwestern Mutual Life Ins. Co., 
107 S.W. 233, 32 Ky.L. 796; Monidah 
Trust v. Sheehan, 123 P. 692, 45 Mont. 
424, 


[a] Tlustrations.—(1) Bond. Com- 
monwealth v. .Consolidated Cas- 
ualty Co., 185 S.W. 508, 170 Ky. 103. 
(2) Note. Theobald v. Clapp, 87 N.E. 
100, 43 Ind.App. 191; Commonwealth 
v. Northwestern Mutual Life Ins. Co., 
107 S.W. 233, 32 Ky.L. 796. 


8 Commonwealth v. Northwestern 
Mutual Life Ins. Co., supra; Myers v. 
Seaberger, 12 N.E. 796, 45 OhioSt. 232; 
Lee v. Dawson, 8 OhioCir.Ct. 365, 4 
OhioCir.Dec. 442. ~ 


‘Property of nonresident generally 
see supra §§ 200-205. 


9. Musgrove v. Baltimore & Ohio 
R. Co., 75 A. 245, 111 Md. 629; Allen 
v. National State Bank, 48 A. 78, 92 
Md. 509, 84 Am.S.R. 517, 52 L.R.A. 
760. See Commonwealth v. North- 
western Mutual Life Ins. Co., 107 8S. 
W. 233, 32 Ky.L. 796 (apparently rec- 
ognizing rule). But see State v. Dar- 
ey, 16 A. 160, 51 N.J.Law 140 (as to 
taxability of mortgage as personalty). 


10. Allen v. National State Bank, 
48 A, 78, 92 Md. 509, 84 Am.S.R. 517, 
52, L.R.A. 760: 


Situs of mortgagee’s interest as real 
property see supra § 207 


11. Musgrove v. Baltimore & Ohio 
R. Co., 75 A. 245, 111 Md. 629; Allen 
v. National State Bank, 48 A. 78, 92 
Md. 509, 84 Am.S.R. 517, 52 L.R.A. 760. 


12. Cross references: 


[§ 214] cc. Corporate Shares and Bonds.}2 
accordance with the general rule’? it has been held 
or recognized that the situs for the taxation of 
shares of corporate stock is at the domicile of the 
owner,'* and only at such domicile in the absence 
of a showing of a different situs.1® 
porate bonds usually have their situs at the domi- 
cile of the owner?® and only at such domicile.17 
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tion a state may, however, by statute give a mort- 
gage on real property within the state a situs with- 
in the state,® especially where under the law of the 
state a mortgagee acquires an interest in the land 
and not a mere lien,'® notwithstanding the mort- 
gagee is a nonresident.11 


In 


Similarly, cor- 
In 


As between taxing districts in the 
same state see infra § 655. 


Business situs see infra § 217. 


National bank shares see passim infra 
§§ 275-280. 


Shares of foreign corporations see in-- 


fra §§ 341, 342. , 
13." See supra § 211. 


14. U.S—Hawley v. Malden, 34 S. 
Ct... 2015232 -U.S.51,58- wd. 4772 


Cal.—Stanford v. City and County 
of San Francisco, 63 P. 145, 131 Cal, 


Ind.—Darnell v. State, 90 N.E. 769, 
174 Ind. 143 [aff 33 S.Ct. 120, 226 U.S. 
390, 57 L.Ed. 267]. 


Ky.—Commonwealth v. Bingham’s 
Adm’r,, 223 S.W. 999, 188 Ky. 616; 
Commonwealth v. Haggin, 99 S.W. 
906, 30 Ky.L. 788. 


Mass.—Welch v. City .of Boston, 
109 N.E. 174, 221 Mass. 155, Ann.Cas. 
1917D 946. : 


Mich.—White Bros. Lumber Co. v. 
Corporation Tax Appeal Board, 192 
N.W. 570, 222 Mich. 274. 


Mont.—State v. Harrington, 217 P. 
681, 68 Mont. 1. 


Ohio.—Bradley v. Bauder, 36 Ohio 
St. 28, 38 Am.R. 547. 


Pa.—Com. v. Lake Shore, ete, R. 
Coz, ‘23° Pa.Dist. 1111. 
Va.—Commonwealth v. Williams, 


47 S.E. 867, 102 Va. 778. 


Wis.—Stone v. State Tax Commis- 
sion, 221 N.W. 376, 177 Wis. 71. 


And see cases passim supra § 21 
note 51. 


[a] Presumption is that the situs 
for taxation of shares of stock is at 
the owner’s domicile. State v. Har- 
rington, 217 P. 681, 68 Mont. 1. 


15. Croop v. Walton, 157 N.E. 275, 
199 Ind... 262, 53 A.L.R. 1386; In- re 
Pantlind Hotel Co., 205 N.W. 99, 232 
Mich. 330, 49 A.L.R. 1291, 


16. Cal.—Stanford v. City and 
County of San Francisco, 63 P. 145, 
131 Cal. 34; Estate of Fair, 61 P. 184, 
128 Cal. 607. 


Ky.—Commonwealth vy. Bingham’s 
Adm’r, 223 S.W. 999, 188 Ky. 616. 


Mass.—Welch v. City of Boston, 
109 N.E. 174, 221 Mass. 155, Ann.Cas. 
1917D 946. : 


Pa.—Commonwealth v. Buffalo, etc., 
Traction Co., 81 A. 932, 233 Pa. 79; 


Commonwealth vy. Lake Shore, ete., 
R. Co., 23 Pa.Dist. 1111. 
Va.—Commonwealth vy. Williams, 


47 S.E. 867, 102 Va. 778. 


17. Croop v. Walton, 157 N.E. 275, 
199 Ind. 262, 53 A.L.R. 1386;- Com- 
monwealth v. Curtis Pub, Co., 85 “A. 
360, 287 Pa. 333. 
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accordance with these rules, corporate shares’* or 
dbonds!® owned by a person domiciled in a particu- 
lar state are usually taxable in such state, notwith- 
standing the certificates of stock?® or the bonds? 
are kept or deposited outside the state. Converse- 
ly, shares of stock?” in a domestic corporation are 
not taxable, unless so provided by statute,?* when 
owned by a nonresident; nor are bonds** of a do- 
mestie corporation?® when so owned, notwithstand- 
ing they are kept or deposited within the state.’® 
It is usually recognized, however, that the state may, 
by statute, assign a taxable situs in the state to the 
shares of a domestic corporation notwithstanding 
such shares are owned by a nonresident,?7 at least 
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where provision is made therefor in creating the cor- 
poration?’ or the statute assigning the situs is in 
force when the corporation is organized,?® and the 
rule applies even where the capital of the corpora- 
tion is wholly invested outside the state,*° and its 
business is transacted outside the state;*1 but there 
is authority for the view that bonds of a domestic 
corporation owned by nonresidents may not be given 
a situs within the state in the absence of any effec- 
tive reservation by the state of power in that re- 
gard.°? \ 


[§ 215] dd. Governmental Obligations and Se- 
curities. In accordance with the general rule,?? 
bonds issued by states,?4 municipalities,?® or for- 


1s. U.S.—Hawley v. Malden, 34 S. 
Ct. 201, 232 U.S. 1, 58 L.Ed. 477. 


Cal.—Stanford v. City and County 
of San Francisco, 63 P. 145, 131 Cal. 
34. 


Ga.—Greene County v. Wright, 54 
- §.E. 951, 126 Ga. 504 [reh den 56 S.E. 
288, 127 Ga. 150]. 


Ind.—Darnell v. State, 90 N.E. 769, 
174 Ind. 143 [aff 33 S.Ct. 120, 226.U.S. 
390, 57 L.Ed. 267]. 


Ky.—Commonwealth v. Bingham’s 
Adm’r, 223 S.W. 999, 188 Ky. 616. 


Mich.—White Bros. Lumber Co. v. 
Corporation Tax Appeal Board, 192 
N.W. 570, 222 Mich. 274. 


Mont.—State v. Harrington, 217 P. 
681, 68 Mont. 1. 


N.H.—Crosby v. Town of Charles- 
town, 95 A. 1043, 78 N.H, 39. 


Ohio.—Bradley v. Bauder, 36 Ohio 
St. 28, 38 Am.R. 547; Worthington v. 
Sebastian, 25 OhioSt. 1. 


Pa.—Commonwealth v. Sunbury 
Converting Works, 134 A. 438, 286 Pa. 
545, 48 A.L.R. 992. 


Va.—Commonwealth vy. Williams, 47 
S.E. 867, 102 Va. 778. 


Wis.—Stone v. State Tax Commis- 
sion, 221 N.W. 376, 177 Wis. 71. 


19. U.S.—Georgia R. & ‘Banking 
Co. v. Wright, 237 F. 478. 


Cal.—Stanford v. City and County 
of San Francisco, 63 P. 145, 131 Cal. 
34; Hstate of Fair, 61 P. 184, 128 
Cal. 607. See Mackay v. San Francis- 
co, 45 P. 606, 113 Cal. 392 (where cer- 
tain bonds were subject to taxation). 


Ky.—Commonwealth v. Bingham’s 
Adm’r, 223 S.W. 999, 188 Ky. 616. 


Mass.—Welch v. City of Boston, 109 


N.B. 174, 221 Mass. .155, Ann.Cas. 
1917D 946. 

Ohio.—Worthington v. Sebastian, 
25 OhioSt. 1 

Pa.—Commonwealth Vv. Buffalo, 


ae Traction, Co., 81.A,,.932, 233. Pa, 


Va.—Commonwealth vy. Williams, 47 
S.E. 867, 102 Va. 778. 


[a] Fact that a bond is negotiable 
does not affect the applicability of the 
rule, Estate of Fair, 61 P. 184, 128 
Cal. 607. 


20. Cal.—Stanford v. City and 
County of San Francisco, 638 P. 145, 
131 Cal. 34. 


Ky.—Commonwealth v. Bingham’s 
Adm’r, 223 S.W. 999, 188 Ky. 616; 
Ewald’s Ex’r v. City of Louisville, 
189 S.W, 438, 172 Ky. 451 [aff sub 
nom. Fidelity & Columbia Trust Co. v. 
City of Louisville, 38 S.Ct. 40, 245 U. 
S. 54, 62 L.Ed. 145, L.R.A.1918C 124], 


Mass.—Welch v. City of Boston, 109 
N.E: 174, 228 Mass. 155, Ann.Cas. 


1917D 946. 


N.H.—Crosby v. Town of Charles- 
town, 95 A. 1048, 78 N.H. 39. 


Va.—Commonwealth v. Williams, 
47 S.E. 867, 102 Va. 778. 
21. Cal.—Stanford v. City. and 


County of San Francisco, 63 P. 145, 
131 Cal. 34; Estate of Fair, 61 P. 184, 
128 Cal. 607. 


Ky.—Commonwealth vy. Bingham’s 
Adm’r, 223 S.W. 999, 188 Ky. 616. 


Mass.—Welch v. City of Boston, 
109 N.E. 174, 221 Mass. 155, Ann.Cas. 
1917D 946. 


Pa.—Commonwealth v. Buffalo, etc., 
Craction. Corus kA: 932) 233ePa,aToe . 


Va.—Commonwealth y. Williams, 
47 S.E. 867, 102 Va. 778. 


22. O’Brien vy. Rockefeller, 239 F. 
127, 152 C.C.A. 169 [aff 224 F. 541, ap- 
peal dism and cert den 87 S.Ct. 743, 
244 U.S. 650, 61 L.Ed. 1371]; Com- 
monwealth v. Haggin, 99 S.W. 906, 30 
Ky.L. 788; Matter of Enston, 21 N. 
E. 87, 118 N.Y. 174, 3 L.R.A. 464 [rev 
46 Hun 596, 10 N.Y.St. 380, 19 Abb.N. 
Cas. 227, 27 N.Y.Wkly.Dig. 10 (aff 5 
Dem.Surr. 93, 8 N.Y.St. 781)]. 


23. U.S.—San Francisco v. Mackey, 
22 F. 602, 10 Sawy. 431. 


Mass.—Oliver v. Washington Mills, 
11 Allen 268. 


Mich.—In re Pantlind Hotel Co., 205 
N.W. 99,232 Mich. 330, 49 A.L.R. 1291; 
Stroh v. Detroit, 90 N.W. 1029, 131 
Mich. 109. 


N.C.—North Carolina R. Co. v. 
Alamance County, 91 N.C. 454. 


Pa.—Commonwealth vy. Standard 
Oil Co., 101 Pa. 119. 


ES RATA Go Bank vy. State, 9 Yerg. 


24. O’Brien v. Rockefeller, 239 F. 
127, 152 C.C.A. 169 [aff 224 F. 541, and 
appeal dism and cert den 387 S.Ct. 743, 
244 U.S. 650, 61 L.Ed. 1371]; Matter 
of Enston, 21 N.E. 87, 113 N.Y. 174, 3 
L.R.A. 464 [rev 46 Hun 506, 10 N.Y. 
St. 880°"19s Abb. N.Cac:: 227.127 NY. 
Wkly.Dig. 10 (aff 5 Dem.Surr. 93, 8 
BIANCA A (ood Al 


25. U.S.—In re State Tax on For- 
eign Held Bonds, 15 Wall. 300, 21) L. 
Ed. 179, 4 Brewst. 1838. See Railroad 
Company v. Jackson, 7 Wall. 262. 


Cal.—Mackay v. San Francisco, 45 
P. 696, 113 Cal. 392. 


Pa.—Commonwealth v. Curtis Pub. 
Con Sb A 86023 sean Saas 


Tenn.—South Nashville St. R. Co.} 


v. Morrow, 11 S.W. 348, 87 Tenn. 406, 
2) Dk As mS Doe 


Va.—Com. v. Chesapeake, ete., R. 
Co., 27 Gratt. (68 Va.) 344 [aff 94 U.S. 
718, 24 L.Ed. 310]. 


see supra § 200. 


26. Matter of Enston, 21 N.E. 87, 
113 N.Y. 174, 3 L.R.A. 464 [rev 46 
Hun 506, 10 N.Y.St. 380, 19 Abb.N.Cas. 
227, 87 N.Y.Wkly.Dig. 10 (aff 5 Dem. 
Surr. 93, 8 N.Y.St. 781)]; Common- 
wealth v. Curtis Pub. Co., 85 A. 360, 
237 Pa. 333. 


27. U.S.—Corry v. Baltimore, 25 S. 
Ct. 297, 196 U.S. 466, 49 L.Ed. 556; 
Travelers’ Ins. Co. v. Connecticut, 22 
S.Ct. 673, 185 U.S. 364, 46 L.Ed. 949. 


Conn.—State v. Travelers Ins. Co., 
40 A. 465, 70 Conn. 590. 


Iowa.—Koochiching Co. v. Mitchell, 
173 N.W. 151, 186 Iowa 1216. 


Md.—Baltimore v. Allegany County, 
57 A. 632, 99 Md. 1; American Coal Co. 
v. Allegany County, 59 Md. 185; Balti- 
more vy. Baltimore City Pass. R. Co., 
5 Mids73 3; 


Mass.—Bellows Falls Power Co. v. 
Commonwealth, 109 N.E. 891, 222 
Mass. 51, Ann.Cas.1916C 834 [error 
dism 388 S.Ct. 63, 245 U.S. 630, 62 .L. 
Ed. 520 mem]. 


Tenn.—South Nashville St. R. Cy. v. 
Morrow, 11 S.W. 348, 87 Tenn. 406, 2 
LRA 8h3: 


Vt.—St. Albans v. National Car Co., 
57 Vt. 68. 


- See Montana Nat. Bank of Billings 
v. Yellowstone County,. 252 P. 876, 
78 Mont. 62 [rev on other grounds 267 
P. 304, 82 Mont. 280 in conformity to 
mandate of U. S. Supreme Court 48 
S.Ct. 331, 265 U.S. 499, 72 L.Ed. 673]. 


“NMoneyed capital” invested see 
supra § 154 note 32 [c]. 


28. Rhode Island Hospital Trust 
Co. v. Doughton, 46 S.Ct. 256, 270 U.S. 
69, 70 L.Ed. 475, 43 A.L.R. 1374 [rev 
on other grounds 121 S.EB. 741, 187 N. 
C. 263]; Hawley v. Malden, 34 S.Ct. 
201, 2382 U.S 1,-58: b.Ba. £7C 


fay Faxton v. McCosh, 12 Iowa 


30. Koochiching Co. v. Mitchell, 
173 N.W. 151, 186 Iowa 1216. 


31. Koochiching Co. vy. Mitchell; 
supra. 

32. State Tax, ete., Bonds Case, 15 
Walls <-(U.S2)1, (300; e207) Aad) Sane oA a 
Brewst. 183; Detroit, G. H. & M. Ry. 
Co. v. Fuller, 205 F. 86; South Nash- 
ville St. R. Co. v. Morrow, 11 S.W. 


406, 87 Tenn. 406, 2 L.R.A. 853. But 
see Maltby v. Reading R. R. Co., 
52 Pa. 140 (where a tax was upheld). 


33. See supra § 211. 


34. State v. Board of Assessors, 18 
So. 519, 47 La.Ann. 1544; State ex rel. 
American Cent. Ins. Co. v. Gehner, 9 
heen 621, 320 Mo. 901, 59 A.L.R. 


35. State ex rel. American Cent. 


Property of nonresident generally | Ins. Co. v. Gehner, supra. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


ow > 


§§ 215-217] 


eign governments?® ordinarily have their situs for 
taxation at the domicile of the owner, and are, there- 
fore, taxable in the state in which the owner is 
domiciled** notwithstanding they are kept or de- 
posited outside the state.*8 So it has been held 
that stock representing the debt of a municipality, 
owned by a nonresident, is not taxable in the state 
in which the municipality is located.2® There are, 
however, general expressions to the effect that state+? 
and municipal*! bonds may be treated as property 
in the place where found regardless of the domi- 
cile of the owner, but there is authority for the view 
that bonds are not completely assimilated to tangi- 
ble property for the purpose of determining situs 
for taxing purposes.*2 


[§ 216] ee. Seats in Stock Exchanges and Cham- 
bers of Commerce. In accordance with the general 
rule,** it has been held that a membership in the 
New York stock exchange owned by a person domi- 
ciled in a state other than New York may have a 
taxable situs in such other state.*4 A state may, 
however, fix a situs for taxation of a membership in 


36. State ex rel. American Cent. 
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a chamber of commerce organized in such state not- 
withstanding such membership is owned by a non- 
resident.*® 


[§ 217] (c) Business Situs and Credits and Se- 
curities Held by Agent—aa. In General. While some 
cases have refused to recognize the existence of a 
so-called “business situs” changing or interfering 
with the situs of domicile in the absence of statu- 
tory provision therefor,*® it is usually recognized 
that intangible property may acquire a business 
situs, for the purpose of taxation, in a state other 
than that in which the owner is domiciled,*7 even 
though the credit or obligation involved is not evi- 
denced by a writing,*® and, according to some cases, 
even though such eredit or obligation is not in the 
hands of an agent;*® and the propriety of taxing 
intangible property of a nonresident, which has ac- 
quired a business situs within the state, has been 
recognized or upheld.®® While it has been said that 
it is impossible to frame an accurate formula which 
will include every case properly subject to the 
operation of the rule of “business situs,” and ex- 


“choses in action.” Miami Coal Co. v. 


Ins. Co. v.. Gehner, supra. 


37. State v. Board of Assessors, 
18 So. 519, 47 La.Ann. 1544; State ex 
rel. American Cent. Ins. Co. v. Gehner, 
Seared 621, 320 Mo. 901, 59 A.L.R. 


38. State v. Board of Assessors, 
18 So. 519, 47 La.Ann. 1544; State ex 
rel. American Cent. Ins. Co. v. Gehner, 
cf NUE ha 621, 320 Mo. $01, 59 A.L.R. 

41. $ 


39. Baltimore v. Hussey, 9 A. 19, 78 
Md. 112. 


40. State Tax, etc., Bonds Case, 15 
Wall. (U.S.)_ 300," 20h. Bid. 179,°° 4 
Brewst. (Pa.) 183. 


41. New Orleans v. Stemple, 20 S. 
Ct. 110, 175 U.S. 309, 44 L.Ed. 174; 
In re State Tax on Foreign Held 
Bonds, 15 Wall. (U.S.) 300, 21 L.Ed. 
179, 4 Brewst. (Pa.) 183; In re Scott’s 
Estate, 222 N.Y.S. 515, 129 Misc. 625; 
State v. Fidelity, etc., Co., 80 S.W. 
544, 35 Tex.Civ.App. 214. See State 
v. Howard County Ct., 69 Mo. 454 
(apparently recognizing rule). Com- 
pare State v. New Orleans Bd. of As- 
sessors, 18 So. 519, 47+La.Ann. 1544 
(rule applies only where bonds are 
operated in market and are bought 
and sold). 


{a] In Missouri, under the act of 
1872 [2 Wagner St. p 1164 § 31] it 
was held that municipal bonds owned 
by a resident and sent to another 
state for safekeeping and not to avoid 
taxation were not taxable in Mis- 
souri. State v. Howard County Ct., 
69 Mo. 454. 


42. Blodgett v. Silberman, 48 S.Ct. 
410,277 U.S. 1,.72 Gd. 749. 


43. See supra § 211. 


44, Anderson v. Durr, 126 N.E. 57, 
100 OhioSt. 251, 17 A.L.R. 82 [aff 42 
S.Ct. 15, 257 U.S. 99, 66 L.Ed. 149]. 


45. Rogers v. Hennepin County, 36 
S.Ct. 265, 240 U.S. 184, 60 L.Ed. 594 
[aff 145 N.W. 112, 124 Minn. 539]; 
State v. Lord, 161 N.W. 516, 136 Minn. 


260. 

46. In re Dodge Bros., 217 N.W. 
777, 241 Mich. 665; In re Pantlind 
Hotel Co., 205 N.W. 99, 232 Mich. 330, 


49 A.L.R. 1291. 


47. Cal.—Hinckley v. San Diego 
County, 194 P. 77, 49 Cal.App. 668. 


Conn.—Lockwood v. Blodgett, 138 
A. 520, 106 Conn. 525; Bridgeport 
Projectile Co. v. City of Bridgeport, 
102 A. 644, 92 Conn. 316. 


= eg a Coal Co. v. Fox, 176 N. 


Iowa.—Crane Co. v. City Council of 
oer Moines, 225 N.W. 344, 208 Iowa 


Kan.—Buck v. Board of Com’rs of 
Miami County, 173 P. 344, 103 Kan. 
270, L.R.A.1918F 1140. 


Ky.—Com. v. B: F. Avery & Sons, 
174 S.W. 518, 168 Ky. 828; Common- 


‘wealth v. R. G. Dun & Co., 102,S.W. 


859, 31 Ky.L. 561, 10 L.R.A.N.S. 920. 


La.—Monongahela River Consol. 
Coal, ete., Co. v. Bd. of Assessors, 39 
So. 601, 115 La. 564, 112 Am.S.R. 275, 
2 L.R.A.N.S. 637. 


Mass.—National Leather Co. v. 
Commonwealth, 152 N.E. 916, 256 
Mass. 419 [aff 48 S.Ct. 534, 277 U.S. 
413, 72 L.Ed. 935]. 


Minn.—State v. Pittsburgh Plate 
eta Co., 180 N.W. 108, 147 Minn. 


_Miss.—Adams  v. Colonial, ete., 
Mortgage Co., 34 So. 482, 82 Miss. 263, 
100 Am.S.R. 633, 17 L.R.A.N.S. 138. 


Mo.—State ex rel. American Auto- 
mobile Ins. Co. v. Gehner, 8 S.W.(2d) 
1057, 320 Mo. 702, 59 A.L.R. 1026. 


Mont.—State v. Harrington, 217 P. 
681, 68 Mont. 1. 


N.Y.—In_re Scott’s Estate, 222 N.Y. 
S515, 129 Misc. 625. 


Or.—Endicott, Johnson & Co. v. 
Multnomah County, 190 P. 1109, 26 Or. 
679. 


- Tenn.—McKennon v. McFall, 155 S. 
W. 158, 127 Tenn. 393. 


Tex.—Great Southern Life Ins. Co. 
vy. City of Austin, 243 S.W. 778, 112 
Tex. 1. 


See Bowman vy. Boyd, 30 P. 823, 21 
Ney. 823; Tax Commission v. Kelly- 
Springfield Tire Co., 175 N.E. 700, 38& 
OhioApp. 109 (where, however, a 
“business situs’ was not shown to 


exist). And see cases passim infra § 
220. 
[a] Ilustrations.—(1) Within 


the rule that intangible property in 
the form of ‘“‘choses in action” may 
obtain a business situs separate from 
the domicile of its owner, open ac- 
counts or unliquidated accounts are 
“choses in action.” Miami Coal Co. v. 
Fox, (Ind.) 176 N.H. 11. (2) Bills, 
in the sense of accounts, and accounts 
receivable for coal sold constitute 


Fox, supra. 


[b] Accounts receivable of a resi- 
dent of Indiana, having an office in 
Illinois where all sales were made, all 
books of accounts kept, and where ail | 
accounts were due and payable, had a 
business situs in Illinois. Miami 
Coal Co. v. Fox, (Ind.) 176 N.E. 11. 


[ec] Corporate stock may have a 
business situs apart from the domi- 
cile of the owner. State v. Harring- 
ton, 217 P. 681, 68 Mont. 1. 


[d] Credits, while for some pur- 
poses following the person of the 
owner, may acquire a fixed situs else- 
where. State v. Pittsburgh Plate 
er yi Co., 180 N.W. 108, 147 Minn. 


Le] Promissory notes may have a 
taxable situs at the domicile of an 
agent of the creditor, when in his 
hands for investment and reinvest- 
ment or for use in business. McKen- 
non v. McFall, 155 S.W. 158, 127 Tenn. 
393. 


48. Crane Co. v. City Council of 
Des Moines, 225 N.W. 344, 208 Iowa 


164; Endicott, Johnson & Co. v. Mult- 
nomah County, 190 P. 1109, 96 Or. 
679. 


49. Miami Coal Co. v. Fox, (Ind.) 
176 N.E. 11; Buck v. Miller, 45 N.E, 
647, 147 Ind. 586, 37 L.R.A. 384, 62 
Am.S.R. 436 [reh den 47 N.B. 8]. See 
Carmody v. Clayton, (Tex.Civ.App.) 
154 S.W. 1067 (where certain credits 
or obligations, including notes, were 
taxable), 


Property in hands 
agent see infra § 220. 


50. Ind.—Buck v. Miller, 45 N.E. 
647, 47 N.E. 8, 147 Ind. 586, 62 Am.S.R. 
436, 37 L.R.A. 384. 


Iowa.—Crane Co. vy. City Council 
of Des Moines, 225 N.W. 344, 208 
Iowa 164. 


Ky.—Commonwealth v. Dun & Co., 
102 S.W. 859, 126 Ky. 108, 31 Ky.L. 
561, 10 L.R.A.N.S. 90. 


Or.—Redfield v. Fisher, 292 P. 813 
[reh den 295 P. 461]; Endicott, John- 
son & Co. v. Multnomah County, 190 
Pret “96s Ox. iGuo. 


Tex.—Hall v. Miller, 115 S.W. 1168, 
102 Tex. 289 [aff (Civ.App.) 110 S. 
W. 165]. 


See Parker v. Strauss, 22 So. 329, 
49 La,Ann. 1173 (deposit in bank was 
taxable). And see cases passim infra 
§§ 219, 220. 


of resident 
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clude every ease legally beyond its operation, as 
each case is largely dependent upon its own facts,°* 
the term “business situs” has been defined as a situs 
in a place other than the domicile of the owner, 
where such owner, through an agent, manager, or 
the like, is conducting a business out of which credits 
or open accounts grow and are used as a part of 
the business of the agency,®°? and the courts have 
laid down certain conditions which ordinarily should 
exist in order that intangibles may have a business 
situs apart from the domicile of the owner.°* Thus 
the necessity for some business use of the intangibles 
involved or some authority to manage, control, or 
deal with them in a business way in the state in 
which, it is claimed, a business situs exists, has 
been asserted or recognized,°* as has the necessity 
that the business should have a more or less in- 
dependent status,®® and in this latter connection it 
has been laid.down that the possession and control 
of the property right must be localized in some in- 
dependent business or investment away from the 
owner’s domicile, so that the substantial use and 


51. Endicott, Johnson & Co. v. 

Multnomah County, 190 P. 1109, 96] (Miss.) 24 So. 224; 

Or. 679. American Automobile Mae 
Bat (orane (C699 City, Council “of | Pero eS Nd) 108 7,082.0) Mia ae, 


Des Moines, 225 N.W. 344, 345, 208|°9 A-L.R. 1026. 
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Vicksburg v. Armour Packing Co., 


[§ 217 


value of such property right primarily attach to, 
and become an asset, of, the outside business;°® in 
other words, while the nonresident may own the 
business, the business controls and utilizes in its 
own operation and maintenance, the credits and_ 
income thereof:®7 So, also, there should usually 
be some degree of permanency of location of the 
credits or obligations involved®® and of continuity 
of the business or transactions affecting or giving 
rise to such credits or obligations,®® mere temporary 
presence of the intangible property in question, or — 
of the evidence thereof, for a particular purpose,®° 
mere presence for safe-keeping,®+ or a single or 
isolated transaction,®? is not sufficient. While the 
view has been taken that intangible property owned 
by a resident is not taxable where such property has 
acquired a business situs in another state or terri- 
tory,®? in some eases the propriety of taxing such 
property both in the state of the domicile of the 
owner and in the state where it has a business situs 
has been recognized.®* 


681, 68 Mont. 1) (2) and to bills and 
accounts receivable (Miami Coal Co. 
v. Fox, (Ind.) 176 N.B. 11).- 


Constitutional restrictions as 
double taxation see supra §§ 69-86. 


State ex rel. 


Ins,....Co. 


Towa 164. ; 
58. See cases infra notes 54-62. 


54, Board of Com’rs of Johnson 
County v. Hewitt, 93 P. 181, 76 Kan. 
816. 14 L.R.A.(N.S.) 493; State ex rel. 
American Automobile Ins. Co. v. 
Gehner, 8 S.W.(2d) 1057, 320 Mo. 702, 
59 A.L.R. 1026; Endicott, Johnson & 
Co, v. Multnomah County, 190 P. 1109, 
96 Or. 679; National Metal Hdge Box 

Co. v. Town of Readsboro, 111 A. 386. 
94 Vt. 405. See Michelin Tire Co. of 
California v. Hurlburt, 254 P. 196, 
121 Or. 110 (apparently recognizing 
rule). s 


[a] Orders procured by traveling 
salesman.—A nonresident manu- 
facturer, ‘whose only agent in the 
state is a salesman authorized only 
to take orders, which are filled di- 
rectly from ‘the factory, and for which 
payment is made to the manufactur- 
er out of the state, has no business 
situs within the state, so as to ren- 
der accounts and notes for sales 
within the state taxable. Endicott, 
Johnson & Co. vy. Multnomah County, 
ASO. P1109; 96, Or. 6.7.9. 5 


55. Westinghouse Plectric & Mfg. 
Co. v. Los Anveles County, 205 P. 
1076, 188 Cal. 491; Tax Commission 
v. Kelly-Snrinefield Tire Co., 175 N.E. 
700, 38 OhioApp. 109. 


56. Westinghouse Plectric & Mfg. 
Co. v. Los Angeles County, 205 P. 
1076. 188 Cal. 491; Tax Commission 
v. Kelly-Springfield Tire Co., 175 N. 
E. 700, 38 OhioApp. 109. 


[a] Credits owned by nonresident 
arising from sales on credit made 
through a sales agency within the 
state were incident to the business 
of the owner in another state and 
were not, therefore, property within, 
and taxable by, the state in which the 


sales agency existed. Westinghouse 
Hlectric & Mfg. Co. v. Los Angeles 
County, 205° P.. 1076, , 188. Cal.(491; 


Tax Commission v. Kelly-Springfield 
eae Co.,. 175 N.E. 700, 38 OhioApp. 


57. Westinghouse Plectric & Mfg. 
Co. v. Los Angeles County, 205 P. 
1076, 188 Cal. 491. 


58. Board of Com’rs of Johnson 
County v. Hewitt, 93 P. 181, 76 Kan. 
816, 14 L.R.A.(N.S.) 498; City of 


“We take a business situs to be 
connected with the idea of more or 
less of permanency of location of 
such credits, or with a purpose to 
incorporate them when collected into 
the mass of property of the state.’ 
City of Vicksburg v. Armour Packing 
Co., supra. 


[a] Credits are not taxable out- 
side the owner’s domicile, unless used 
in another state in an established 
business, the proceeds of which are 
managed there. State ex rel. Ameri- 
can Automobile Ins. Co. v. Gehner, 8 
Ay ae 1057, 320 Mo. 702, 59 A.L.R. 


59. Hinckley v. San Diego County, 
194_P...77, 49 Cal.App. 668: Crane 
Co. v. City Council of Des Moines, 225 
N.W. 344, 208 Iowa 164. 


‘ 60. Stanford y. City and County 
of San Francisco, 63 P. 145, 131 Cal. 
34; Hinckley v. San Diego County, 
194 P. 77, 49 Cal.Anp. 668: Crane Co. 
v. City Council of Des Moines. 225 N. 
W. 344, 208 Iowa 164: W. W. Kimball 
Co. v. Board of Com'’rs of Shawnee 
County. 161 P. 644, 99 Kan. 302, L.R. 
A.1917B 1282; Board of Com’rs of 
Johnson County v. Hewitt, 93 P. #81, 
76 Kan. 816, 14 L.R.A.(N.S.) 493. 


[a] Notes by being held by bank 
for purposes of collection do not 
acquire a business situs in the state 
in which the bank is situated. Hinck- 
ley .v. San Diego County, 194 P. 77, 
49 Cal.App. 668. 


Property temporarily within state 
in general see infra § 225. 


61. Crane Co. v. City Council of 
tee Moines, 225 N.W. 344, 208 Iowa 


62. Hinckley v. San Diego County, 
194 PB. 77, 49 Cal.App. 668; Crane Co. 
v. City Council of Des Moines, 225 
N.W. 344, 208 Iowa 164. , 


63. Miami Coal Co. v. Fox, (Ind.) 
176 N.E. 11; Buck v. Board of Com’rs 
of Miami County, 173 P. 344, 103 Kan. 
270, L.R.A.1918F 1140; State v. Har- 
rington, 217 P. 681, 68 Mont. 1; Pop- 
pleton v. Yamhill, 23 P. 258, 18 Or. 
yy Cai (aie Oa = ay Nea WB Me . 


[a] Rule applies (1) to shares of 
corporate stocks in a foreign cor- 
poration (State v. Harrington, 217 


P.|S. 54, 62 L.Ed, 145, L.R.A.1918C 124- 


64. Fidelity & Columbia Trust Co. 
v. City of Louisville, Ky., 38 S.Ct. 40, 
245 U.S. 54, 62 L.Ed. 145, L.R.A.1918C 
124 [aff sub nom. Ewald’s Ex’r. v. 
City of Louisville, 181 S.W. 1095, 168 
Ky. 71, 188 S.W. 652, 171 Ky. 509, and 


189 S.W. 438, 172 Ky. 451]; Lockwood 


v. Blodgett, 138° A, 520, 106 Conn. 525 
(where, however, it was held that the 
property had not acquired a business 


situs in another state); State y. 
Pittsburgh Plate Glass Co., 180 N, 
W. 108, 147 Minn. 339. Compare 


Farmers’ Loan & Trust Co. v. State 
of Minnesota, 50 S.Ct. 98, 280 U.S. 
204, 213, 74 L.Ed. 371, 65 A.L.R. 1000 
(where the court, after recognizing 
the principle that choses in action 
may acquire a situs for taxation oth- 
er than that of the domicile of the 
owner if they have become integral 
parts of a local business, said: ‘The 
present record gives no occasion for 
us to inquire whether such securities 
can be taxed a second time at the 
owner's domicile”). 


{a]  TllustrationBank accounts 
kept in another state were taxable 
in the state in which the owner was 
domiciled although it was conceded 
that they might also be taxed in such 
other state. Fidelity & Columbia 
Trust Co. v. City of Louisville, Ky., 
38 S.Ct. 40, 245 U.S. 54, 62 L.Ed. 145, 
L.R.A.1918C 124 [aff sub nom. Ewald’s 
Ex’r v. City of Louisville, 181 S.W. 
1095, 168 Ky. 71, 188 S.W. 652, 171 Ky. 
509, and 189 S.W. 438, 172. Ky. 451 
(immaterial whether tax was on 
aS Nae or was measured by prop- 
erty). 


_ [{b] Im Kentucky (1) it was held 
in several cases that where intangible 
property of a resident, in the nature 
of accounts receivable, had acquired 
a “business situs” and was taxable 
outside the state, such property was 
not taxable in Kentucky. Common- 
wealth v. B. F. Avery & Sons, 174°S. 
W.. 518, 168 Ky. 828; Commonwealth 
v. West India Oil Refining Co., 129 S. 
W. 301, 1388 Ky. 828. See Thomas v. 
Mason County Court, 4 Bush 135 (ap- 
parently recognizing rule). (2) 
These cases have been expressly over- 
ruled, however, on the authority of 
Fidelity & Columbia Trust Co. v. City 
of Louisville, Ky., 38 S.Ct. 40, 245 U 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 218-219] 


[§ 218] bb. Statutory Provision for Taxation of 
Capital, Property, Credits, and Obligations of Per- 
: Some statutes specifically 
provide that certain obligations, including accounts 
and credits of nonresidents, originating from bwsi- 
ness done in the state shall have a taxable situs in 
So also, capital or sums invested by 
nonresidents in business done by them in the state 
may have a taxable situs under a statute specifically 
imposing a tax on such eapital or sums,*? and the 
view has been taken that a like rule applies to prop- 
erty employed by a nonresident in trade or business 
in the state even though the statute imposing a tax 
on such property does not specifically include non- 
So also, under statutory provisions for 
the assessment or taxation of credits and obliga- 


sons Doing Business.*® 


the state.** 


residents.®§ 


ie A ea EP tyes Le A ety 
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tions owned by nonresidents arising out of busi- 


ness done in the state by such nonresidents, the 
validity of which has been recognized,®® such credits 


[aff sub nom. Ewald’s Ex’r v. City 
of Louisville, 181 S.W. 1095, 168 Ky. 
71, 188 S.W. 652, 171 Ky. 509, and 189 
S.W, 438, 172 Ky. 451]. See Bing- 
ham’s Adm’r v. Commonwealth, 251 
S.W. 936, 199 Ky. 402. 


65. Property, capital, and credits 
of foreign corporations see passim in- 
fra §§ 329-340, 4 


66. See statutory provisions; and 
Bemis Bro. Bag Co. v. Louisiana Tax 
Commission, 103 So. 337, 158 La. 1. 


[a] What constitutes “dolng busi- 
ness.”—-(1) In the case of a nonresi- 
dent who manufactures lumber and 
sells it in the open market, “doing 
business,’’ within the meaning of the 
above statute, means selling the lum- 
ber which is manufactured. Bow- 
man-Hicks Lumber Co. v. Cole, 91 So. 
7245 (51 Taz 303- (2) Therefore, 
where the sales from which credits 
arise are actually made at such non- 
resident’s domicile outside the state 
and the only incident connected with 
tthe sale which takes place within 
the state is shipment from such non- 
resident’s mills, the credits do not 
arise from business done in the state 
and do not have a taxable situs in 
the state. Bowman-Hicks Lumber 
Co. v. Cole, supra. 


[b] Credits arising from sales 
made in state to customers outside 


“state were subject to tax under the 


statute as against objection that such 
eredits are of transitory character 
and without permanent situs within 
state. Bemis Bro. Bag Co. v. Louisi- 
ana Tax Commission, 103 So. 337, 158 


La. 1. 
67. New York v. Wells, 208 'U.S. 


14, 52 L.Ed. 370 [aff 77 N.E. 19, 184 
N.Y. 275, 121 Am.S.R. 840, 12 L.R.A. 
(N.S.) 905]; People v. Barker, 51 N.E. 
1043, 157 N.Y. 159; People v. Barker, 
35 N.E. 1073, 141 N.Y. 118, 23 L.R.A. 
95; People v. Barker, 44 N.Y.S. 718, 
16 App.Div. 266 [aff 49 N.E. 1102, 154 
N.Y. 7621; Matter of McMahon, 66 
How.Pr. (N.Y.) 190. 


[a] Particular To 


statute.—(1) 


authorize an assessment under L. 
(1855) c 87 § 1, providing that all 


persons and associations doing busi- 
ness in this state, either as princi- 


- pals or partners, and not residents 


shall be assessed and 
taxed on all sums invested in any 
manner in said business, just as if 
they were residents of this state, 
it was essential that the person as- 
sessed should, in fact, have money in- 
vested in a business carried on by 
him in this state, either as_ princi- 
pal or partner. McLean v. Jephson, 
25 N.B. 409, 1238 N.Y. 142, 9 L.R.A. 
493. See Hitt v. Crosby, 26 How.Pr. 
(N.Y.) 413 (property held taxable). 


of. this state, 


er. 


(2) Under such statute “sums invest- 
ed” did not include a promise to pay 
at some future date. People v. Bark- 
er, 41 N-By 435. 140 N.Y. 31, 29 TR. 
A. 393. (3) Such statute was de- 
signed to reach the capital of non- 
residents employed within the state 
in a continuous business, and not 
property sent here only as to a mar- 
ket for sale, People v. New York 
Tax Com’rs, 23 N.Y. 242, 22 How.Pr. 
143. (4) It has been held that L. 
(1896) e¢ 908 § 7 (now Tax L. § 7), 
which provides that nonresidents of 
the state doing business in the state 
as principals. or partners shall. be 
taxed on the “capital invested’’ in 
such business, as personal property, 
to the same extent as if they were 
residents of the state, applied where 
nonresident dealers in pictures, whose 
principal place of business was in 
Paris, maintained in New York an 
establishment for the. sale and de- 
livery of pictures. People v. Wells, 
83 N.Y.S. 936, 41. Misc. 144 [aff 87 N. 
Y.S. 144, 92 App.Div. 622 (aff 72 N.Y. 
1148, 180 N.Y. 506)]. 


68. McCutchen vy. Rice County, 7 
F. 558, 2 McCrary 337. : 


69. Metropolitan L, Ins. Co. v. New 
Orleans, 27 S.Ct. 499, 205 U.S. 395, 
51 L.Ed. 858. And see cases infra 
note 70. 


70. Metropolitan L. Ins. Co. v. New 
Orleans, 27 S.Ct. 499, 205 U.S. 395, 51 
L.Ed. 8538; Bertron, Grescom & Jenks 
v. City: of New Orleans, 59 So. 19, 131 
La. 73; Travelers’ Ins. Co. v. Bd. of 
Assessors, 47 So. 439, 122 La. 129, 24 
L.R.A.(N.S.) 888; General Hlectric 
Co. v. Bd. of Assessors, 46 So. 122, 121 
La. 116; State v. Packard, 168 N.W. 
673, 40 N.D. 182. 


[a] Debts due on open account (1) 
to a nonresident are taxable under the 
Louisiana statutes at the domicile of 
the debtor where they have arisen 
out of a business carried on in that 
state and form a part of the capital 
of the business. Orient Ins. Co. v. 
Board of Assessors, 50 So. 778, 124 La. 
872 [aff 31 S.Ct. 554, 221 U.S. 358, 55 
L.Ed. 769]; Liverpool, etc., Ins. Co. v. 
Bd. of Assessors, 47.So. 415, 122 La. 
98 [aff 31 S.Ct. 550, 221° U.S... 346, 55 
Bhd?) 762) URAL T916C /) 9037; ° Gen- 
eral Electric Co, v. Bd. of Assessors, 
46 So. 122, 121 La. 116; National F. 
Ins. Co. v. Bd. of Assessors, 46 So. 
117,121 La. 108, 126 Am.S.R. 313. (2) 
Acts (1908) p 230 No. 170, providing 
that notes and indebtedness and all 
evidence of indebtedness shall be tax- 
able only at the situs and domicile 
of the holder or owner thereof, is 
not an interpretation, but a modifi- 
cation of the revenue law, having no 
retroactive effect. Orient Ins. Co. v. 
Board of Assessors, supra, 
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and obligations have a situs within the state for 
purposes of taxation,’ and if such eredits or obli- 
gations are otherwise within the purview of the 
statute, they are taxable notwithstanding they are 
not evidenced by written instruments,7! or not- 
withstanding the evidence of the obligation or in- 
debtedness involved is removed from the state,72 
at least where such removal is not permanent.7? In 
order that such credits and obligations may have 
a situs within the state under such a statute, they 
must have arisen, and been accumulated, in the 
course of business by one who is actually conduct-— 
ing a business in the state,’ either in person or by 
an agent,’® and the statute does not apply to all ob- 
ligations owed by citizens of the state to residents 
of other states." 


[§ 219] cc. Nonresident Agent of Resident Own- 
In accordance with the foregoing rule that in- 


[b] . Credits represented by due 
bills are within the purview of such 
a statute. Monongahela River Consol. 
Coal, ete., Co. v. Board of Assessors, 
39 So. 601, 115 La. 564, 122 Am.S.R. 
275, 2 L.R.A.(N.S.) 637. 


([c] Credit represented by check of 
debtor, which was not to be paid in 
the usual way, secured by collateral 
security, was taxable under such a 
mans Sate Bd. of Assessors v. 

omptoir Nat. D’Escompte, 24 S.Ct. 
109, 191 U.S: 388, 48 Ted: 232. 


71. Liverpool, ete, Ins. Co. v. 
Board of Assessors, 31 S.Ct. 550, 221 
ieee 346, 55 L.Ed. 762, L.R.A.1915C 


72~ State v. Packard, 168 N.W. 673, 
40 N.D. 182. 
73. Metropolitan L. Ins. Co. v. New 


Orleans, 27 S.Ct. 499, 205 "U.S. 395, 51 
L.Ed. 853. 


74. State v. Packard, 168 N.W. 673, 
40 N.D. 182; Jamison vy. Common- 
wealth, 90 S.E. 640, 120 Va. 137. 


[a] What constitutes “doing busi- 
ness” or “business done.”—A non- 
resident, who has no established place 
of business or duly authorized agent 
in a state, and keeps no funds for 
investment therein, loans money to 
persons in such state on applications 
sent him by loan brokers, receives 
and accepts applications at his home 
office in another state, and transmits 
the moneys by draft or cashier’s 
check drawn upon a bank in such 
other state, is not doing business in 
the state first mentioned, within L. 
(1917) e¢ 229, so as to subject the 
securities to taxation in such .state. 
State v. Packard, 168 N.W. 673, 40 
N.D. 182. 


75. Jamison v. Commonwealth, 90 
S.E. 640, 120 Va. 137. 


[a] Agency not shown.—Where 
Virginian debtors deposited to credit 
of Maryland lender in a Virginian 
bank amounts due the lender, and the 
bank merely remitted them to the 
lender, it was not hissagent in con- 
duct of his business in Virginia, with- 
in Acts (1915) ec 117 § 9. Jamison v. 
Se araret leara 90 S.E. 640, 120 Va. 


76. State v. Packard, 168 N.W. 
673, 40 N.D. 182; Jamison v. Com- 
monwealth, 90 S.E. 640, 120 Va. 137. 


{a] Thus a resident of Maryland, 
who loaned money to residents of a 
county in Virginia, taking bonds ana 
notes secured by deeds of trust on 
lands in the county, was not taxable 
on the amount of bonds and notes un- 
der Acts (1915) ¢ 117 § 9. Jamison vy. 
femonwealth, 90 S.E. 640, 120 Va. 
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tangible property, such as loans, investments, se- 
curities, and the like, may acquire a so-called “bus- 
apart from the domicile of the owner,‘ 
it has been held or recognized that such property 
when held and controlled by a nonresident agent 
is not taxable in the state of the domicile of the 
principal to whom the income or profits are payable, 
in the absence of a statutory provision imposing a 
tax on such property,‘® as, for example, mortgages 
in the hands of a nonresident agent.?° 
mere fact that securities are in the hands of a non- 
resident agent as custodian®® or for the purpose 
of collecting the interest and installments of the 
principal and remitting such interest and install- 
ments to the resident principal,®! does not give such 
securities a “business situs” in the state of the 
agent’s domicile, it has been held that a business 
situs is acquired so as to prevent taxation in the 
domicile of the principal where the agent has full 
control of the securities involved, 
collection of the amounts involved and the rein- 
It has been held, how- 
ever, that such property which, although nominally 
under the management of a nonresident, is actually 
under the control of the resident principal, is tax- 
able in the state in which the principal is domiciled.*? 
So also, according to some cases, a statute may make 
such property taxable to the principal,** and in 
some cases such property in the hands of a non- 


iness situs” 


vestment of the proceeds.*? 


77. See supra § 217. 


78. Buck v. Board of Com’rs of 
Miami County, 173 P. 344, 103 Kan. 
270, L.R.A.1918F 1140; People v. 

* Smith, 88 N.Y. 576; People v. Gardner, 
5i Barb: “CN. Y:) 3925 )-Poppteton cv. 
Yamhill County, 23 P. 253, 18 Or. 377, 
7 L.R.A. 449. But see Lockwood v. 
Blodgett, 188 A. 520, 106 Conn. 525 
(where, however, it was held that a 
business situs had not been acquired). 


Credits and securities of nonresi- 
dent held by resident agent see supra 
§ 220. 


79. People v. Smith, 88 N.Y. 576. 


80. Lockwood v. Blodgett, 138 A. 
520, 106 Conn. 525, 


81. Lockwood v. Blodgett, supra. 


82. Buck v. Board of Com’rs of 
Miami County, 173 P. 344, 103 Kan. 
270, L.R.A.1918F 1140. 

[a] hus, where a resident of 
Kansas sold a business and placed 
proceeds with an investment company 
in Missouri, which remitted only the 
profits, the investment securities so 
dealt in for a number of years ac- 
quired a business situs for taxation 
in Missouri, and were not taxable in 
Kansas. Buck v. Board of Com’rs of 
Miami County, 173 P. 344, 103 Kan. 
270, L.R.A.1918F 1140, 

83. Lee v. Dawson, 8 OhioCir.Ct. 
365, 4 OhioCir.Dec. 442. 


84. People v. Smith, 88_N.Y. 576 
[aff 24 Hun 492]. 


[a] Statute applied.—Bingham’s 
Adm’r v. Commonwealth, 251 S.W, 
936, 199 Ky. 402. 


85. Property taxable as “credit” in 
general see passim supra §§ 160-162. 


86. Conner v. Wilson, 6 OhioDec. 
(Reprint) 941, 9 Am.L.Rec. 1. 


87. Statutory provisions imposing 
tax on property employed in, or obli- 
gations or credits arising from, busi- 
ness within state see supra § 218. 


88. Commonwealth vy. Green, 
S.W. 3538, 150 Ky. 339; 


150 
Baars v. City 


For later cases, developments and changes in the law see Annotations, same title and section number, 


TAX ATION 


er.$7 


While the 


including the 


of Grand Rapids, 89 N.W. 328, 129 
Mich. 572. 


89. Commonwealth 
S.W. 3538, 150 Ky. 339. 


v. Green, 150 


90. See supra § 217. 
91. Cal.—People v. Home Ins. Co., 
29) Calb33, 


Ill.— People v. Davis, 112 Ill. 272. 


Iowa.—In re Miller, 90 N.W. 89, 116 
Iowa 89. 


Miss.—Adams vy. Colonial, ete., 
Mortgage Co., 34 So. 482, 82 Miss. 2638, 
100 Am.S.R. 633, 17 L.R.A.N.S. 138. 


Neb.—Clay, Robinson & Co. v. 
Douglas County, 129 N.W. 548, 88 
Neb. 363, L.R.A.1915C 922, Ann.Cas. 


1912B 756. 


N.Y.—People v. Ogdensburgh, 48 
N.Y. 390. 


N.C.—Redmond v. Rutherford, 87 
NiC.te22. 


See Forseman vy. Byrnes, 
247 (apparently recognizing rule). 


[a] In Texas it has been held that 
notes received for the purchase of 
lands and secured by vendors’ liens 
on the lands sold, which were held by 
a resident agent of the nonresident 
owner for the pur pose of enforcement, 
had a situs for taxation within the 
state although the agent did not have 
authority to reinvest or lend the 
money when collected: Hall vy. Miller, 
115 S.W. 1168, 102 Tex. 289 [aff (Civ. 
App.) 110 S.W. 165 ig 


92. U.S.—State Bd. of Assessors v. 
Comptoir Nat. D’Escompte, 24 S.Ct. 
109, 191 U.S.: 388, 48 L.Ed. 232; New 
Orleans Vv. Stemple, 20 S.Ct. 110, 175 
U.S. 309, 44 L.Ed. 174; Walker v. 
Jack, 31° C.C.A, 462, 88 FEF. 576. 


Cal.—Estate of Fair, 61 P. 184, 128 
Cal. 607. 


Conn.—Lockwood vy. Blodgett, 138 
A. 520, 106 Conn. 525. 


Lp Npieabeiat v. People, 


68 Ind. 


106 Ill. 


Ind.—Buck v. Miller, 45 N.E. 647, 47 


[§§ 219-220 


resident agent of a resident has been regarded as 
| a “credit” within the meaning: of a statute impos- 
| ing a tax on “eredits,”®> and taxable as such in the 
| state in which the principal is domiciled.*® 


[§ 220] dd. Resident Agent of Nonresident Own- 
The mere faet that intangible property of a 
| nonresident 1s in the hands of a resident agent 
usually does not give such property a situs for taxa- 
tion in the state in which the agent resides;*® wheth- 
er or not such property has a situs for taxation de- 
pends on how and for what purpose the property 
is in the possession of the agent.*® 
with the general rule that certain intangible personal 
property may acquire a business situs apart from 
the domicile of the owner,®® intangible property 
of a nonresident under the management and con- 
| trol of a resident agent may have a taxable situs. 

within the state,9? as, for example, in the case of 
| money, investments, and credits where the money 
| is placed out, the debt contracted, and the invest- 
ment controlled by a resident agent of the owner, 
who retains in his possession the securities or evi- 
dences of indebtedness representing the investment,?? 
or where the control and management of the business 
involved, including the eredits and other intangibles 
connected with such business, is vested in the resident 
agent,?* and in some states at least the power to 
tax sueh property has been exercised.®* Among oth- 


In accordance 


N.E. 8, 147 Ind. 586, 62 Am.S.R. 436, 
37 LRA. 384; Hathaway Vv. Hdwaras, 
85 N.E. 28, 42 Ind.App. 22. 


Iowa.—Hutchinson Vv. Bd. of 
Equalization, 23 N.W. 249, 66 lowa 35. 


Kan.—Honest v. Gann, 244 P. 233, 
120 Kan. 365. / 
Ky.—Com. v. Peebles, 119 S.W..774, 


134 Ky. 121, 23 L.R.A.N.S. 1130, 20 
Ann.Cas. 724. 


La.—Comptoir National D’Escomp- 
te de Paris v. Bd. of Assessors, 27 So. 
801; 52). LacAnn.®, B315 > Bluefields 
Banana Co. v. Bd. of Assessors, 21 So. 
627, 49 La.Ann. 43. But see Bailey 
v. Board of Assessors, 11 So. 98, 44 
La.Ann. 765; Liverpool, ete., Ins. Co. 
v. Bd. of Assessors, 11 So. 91, 44 La. 
Ann. 760, 16 L.R.A. 56 (in both cases 
assessments were canceled). 


Minn.—State v. London, ete., Mortg. 
Co., 83 N.W. 339, 80 Minn. 277; 
Jefferson, 28 N.W. 256, 35 Minn. 215. 


Neb.—Finch v. York County, 26 N. 
W. 589, 19 Neb. 50, 56 Am.R. 741. 


Or.—Poppleton v. Yamhill County, 
23 P. 253,.18 Ors 377%, 7 LAR. A. 449. 


S.D.—Billinghurst v. Spink County, 
58-N.W. 272, 5 S.D. 84. 


Vt.—Catlin v. Hull, 21 Vt. 152. 


Compare Lee v. Dawson, 8 OhioCir. 
Ct. 365, 4 OhioCir.Dec. 442 (where cer- 
tain property of a nonresident was 
not. taxable). 


93. Armour Packing Co. v. City 
Council of Augusta, 45 S.E. 424, 118 
Ga. 552, 98 Am.S.R. -128; Armour 
Packing Co. v. Mayor, etc., of City of 
Savannah, 41 S.E. 287, 115. Ga. 140; 
Commonwealth v. Dun & Co., 102 S. Ww. 
859, 126 Ky. 108, 31 Ky.L. 561, LO) Togkes 
A. 90; Marshall- Wells Hardware Co. 
“ Multnomah County, 115 P. 150, 58 

r 


94. U.S.—Walker v. Jack, 
576, 31 C.C.A. 462 [rev 79 F. 138 hs 


Ga.—Armour Packing Co: v. City 
Council of Nene heel 45 S.E. 424, 118 
Ga. 552, 98 Am.S.R. 128. 


88 F. 


In re. 


ts ae 


, 


St ee Te ae 


-1076, 188 Cal. 491; 


§§ 220-221] 


er property of a nonresident under the control of 
a resident agent, which may have a situs for taxa- 
tion, are a mortgage®® on land within the state,?® 


the vendor’s interest in contracts 


lands within the state,’ and money deposited in 
a bank by a resident agent to the credit of a non- 
resident if it is under the control of and used by 
the agent in his principal’s business within the state.°8 
The rule does not apply, however, where the al- 
leged agent does not have the control and man- 
agement of credits involved,®® or of the investment 
involved,’ and the securities are placed in his hands 
merely for convenience or for the purpose of col- 
lection and remittance only,” as, for example, where 
a mortgage on land within the state is placed in- 
the hands of a resident agent merely for the pur- 
_ pose of collection and remittance* or where money 
is deposited solely for the purpose of transmission 
through the bank to the nonresident principal in 


another state.* 


I]].—Tazewell County v. Davenport, 
40 Ill. 197. See Goldgart v. People, 
106 Ill. 25 (no agency existed). 


Ind.—Buck v. Miller, 45 N.E. 647, 
47 N.E. 8, 147 Ind. 586, 62 Am.S.R. 
436, 37 L.R.A. 384. 


Kan.—Honest v. Gann, 244 P. 233, 
120 Kan. 365. 

Minn.—State v. London, etc., Mortg. 
Co., 83 N.W. 339, 80 Minn. 277. 

Neb.—Finch v. York County, 26 N. 
W. 589, 19 Neb. 50, 56 Am.R. 741. 

N.C.—Redmond v. Rutherford, 87 
N.C. 122. 

Vt.—Catlin v. Hull, 21 Vt. 152. 

See Grant v. Jones, 39 OhioSt. 506 


(mo agency existed). And see cases 
supra note 91. 


[a] Rule applied where the non- 
resident owner was insolvent and the 
resident agent was closing out the 


business. State v. London, etc., 
Mortg. Co., 88 N.W. 339, 80 Minn. 
277. 


95. People v. Smith, 88 N.Y. 576. 


96. Bristol v. Washington County, 
20°S:Cts 585508775 US. .133,44)- Wd: 
701; Finch v. York County, 26 N.W. 
589, 19 Neb. 50, 56 Am.R. 741. 


97. Redmond v. Rutherford, 87 N. 
C122. 


[a] In New York it has been held 
that contracts for the sale of land by 
a person not residing in the United 
States which are in the hands of a 
resident agent are taxable. People v. 
Willis, 31 N.E. 225, 133 N.Y. 383; 
People v. Trustees of Village of Og- 
densburgh, 48 N.Y. 390. 


98. Commonwealth v. Dun & Co., 
102 S.W. 859, 126 Ky. 108, 31 Ky.L. 
561, 10 L:R.A.N.S. 90; Bluefields 
Banana Co. v. Bd. of Assessors, 21 So. 
627, 49 La.Ann. 43; People v. Ogdens- 
burgh, 48 N.Y. 390. Compare Clason 
v. New Orleans, 14 So. 306, 46 La. 1 
(bank deposit was not taxable). 


[a] Removal after time for assess- 
ment.—Where'at the time of the mak- 
ing out of an assessment roll the 
agent of a nonresident has money be- 
longing to his principal on deposit ina 
bank, it may be liable for assessment 
and taxation, although prior to the 
time appointed for correction of the 
roll it has been withdrawn and used. 
People v. Ogdensburgh, 48 N.Y. 390. 


99. Westinghouse Electric & Mfg. 
Co. v. Los Angeles County, 205 P. 
Tax Commission 
v. Kelly-Springfield Tire Co., 175 N. 
E. 700, 38 OhioApp. 109; Michelin Tire 
Co. of California v. Hurlburt, 254 P. 


VQ4ays 
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for the sale of 


{[§ 221] (d) Property Held by Trustee;® 
narily, since the trustee holds the legal title,® the 
situs of intangible personal property held by a trus- 
tee, for the purpose of: taxation, is at the domicile of 
the trustee,°% even though the cestui que trust is 
not a resident of the state in which the trustee is 
domiciled,? at least’ where the trustee also holds 
the property involved at his domicile.® 
rule that trust property may have a situs for taxa- 
tion at the domicile of; the trustee has been recog- 
nized or applied where the trustee was appointed 
by a court of a state other than that of the staté 
of domicile of the trustee,? even though the doecu- 
ments or evidences of indebtedness representing the 
trust property are deposited outside the state of the 
trustee’s domicile,® and that mortgages on land in 
the state in which trust funds are invested by a 
trustee resident in such state have a situs for tax- . 
ation in such state notwithstanding the trustee had 


(ol) C.J} ear 
Ordi- 


While the 


acquired his authority as such under the laws of 


196, 121 Or. 110. 


1. Jamison v. Commonwealth, 90 
S.E. 640, 120 Va. 137. 


2. U.S.—Jack v. Walker, 96 F. 578 
[aff 100 F. 1006, 40 C.C.A. 689]. 


Conn.—Lockwood v. Blodgett, 138 
A. 520, 106 Conn. 525. 


il1l.— Borden’s Appeal, 70 N.E. 310, 
208 Ill. 369. 


Ind.—Foresman v. Byrns, 68 Ind. 
Herron vy. Keeran, 59 Ind. 472, 
26 Am.R. 87. See Theobald v. Clapp, 


87 N.E. 100, 43 Ind.App. 191 (where 


| property in question was not taxable). 


Towa.—Crane Co. v. City Council of 
Des Moines, 225 N.W. 344, 208 fowa 
164. 


3. U.S.—Jack v. Walker, 96 F. 578 
[aff 100 F. 1006, 40 C.C.A. 689]. 


Conn.—Lockwood v. Blodgett, 138 
A. 520, 106 Conn. 525. 


Ill.—Reat v. People, 
201 Ill. 469. 


Mich.—Howell v. Gordon, 86 N.W. 
1042, 127 Mich. 517. 


Ohio.—Myers v. Seaberger, 12 N.E. 
796, 45 OhioSt. 232. 


4. See infra § 225. 
5. Cross references: 


Interest.of estate of deceased bene- 
ficiary see infra § 224. 


Mode of assessment see infra § 788. 


Place of taxation as between taxing 
districts see infra § 644. 


Property of decedents’ estates see in- 
fra § 224. 


6. See Trusts [39 Cyc 202}. 
64%. U.S.—Price v. Hunter, 34 F. 
55. 


66 N.E. 242, 


Cal.—Mackay v. City and County 
of San Francisco, 61 P. 382, 128 Cal. 
678. 

Fla.—State v. Beardsley, 82 So. 794, 
77 Fla. 803. 

Mass.—Welch v. City of Boston, 109 
N.E. 174, 221 Mass. 155, Ann.Cas. 
1917D 946. 

Mich.—Detroit v. Lewis, «66 
958, 109 Mich. 155, 32 L.R.A. 439. 


N.W. 


Pa.—Guthrie v. Pittsburgh, C. &. 


St. L. Ry. Co., 27 A. 1052, 158 Pa. 433. 


Vt.—City of St. Albans v. Avery, 
114 °A. 31, 95-Vt. 249° [cert, den-sub 
nom. Fonda v. City of St. Albans, 42 
S.Ct. 51, 257 U.S. 640, 66 L.Ed. 411, and 
error: dism 42 S.Ct. 54, 257 U.S. 666, 
66 L.Ed. 425]. 


See People v. Board of Assessors of 
City of Albany, 40 N.Y. 154 (apparent- 


1rule). 


ly recognizing rule). 


[a] Rule applies where the prop- 
erty is vested in the trustee by will. 
Pinte v. Beardsley, 82 So. 794, 77 Fla. . 


7 * Price v. Hunter, 34 F. 355; 
Welch v. City of Boston, 109 N.E. 174, 
221 Mass. 155, Ann.Cas.1917D 946; 
Davis v. Macy, 124 Mass. 193; De- 
troit v. Lewis, 66 N.W. 958, 109 Mich. 
155, 32-T.R.A. 439. 


[a] In Pennsylvania (1) under 
certain early statutes it was held, 
however, that while property in the 
hands of a resident trustee, appoint- 
ed by a court of the state, was subject 
to state and county taxes although 
the beneficiaries were not residents 
of the state (Borough of Carlisle v. 
Marshall, 36 Pa. 397), (2) property 
so held by a resident trustee for non- 
resident beneficiaries was not subject 
to borough taxes (Borough of Carlisle 
v. Marshall, supra). 


8 Safe Deposit & Trust Co. of 
Baltimore, Md. v. Commonwealth of 
Virginia, 50 S.Ct..59, 280 U.S. 83, 74 
L.Ed. 180, 67 A.L.R. 386 [rev sub nom. 
Trust Co. of Norfolk v. Common- 
wealth, 141 S.B. 825, 145 S.H. 326, 151 
Va. 883]; . Lowry v. Los. Angeles 
County, 175 P. 702, 38 Cal.App. 158. 
See Newcomb v. Paige, 113 N.E. 458, 
224 Mass. 516 (apparently recognizing 
See also Brooke v. City of 
Norfolk, 3485S. Ct. 422) 277 U8. 27 12 
L.Ed. 1013 (resident beneficiary was 
not liable for tax on corpus of trust 
in hands of trustee outside state); 
Trust Co. of Norfolk v. Common- 
wealth, 145 S.E. 326, 151 Va. 883 [rev 
on other grounds 50 S.Ct. 59, 280 U.S. 
83, 74 L.Ed. 180, 67 A.L.R. 386] (when 
situs and ownership of fund consist- 
ing of intangibles are in one state, 
another state cannot tax it because 
the beneficiary of life income resides 
therein). 


9. Welch v. City of Boston, 109 N. 
BE. 174, 221 Mass. 155, Ann.Cas.1917D 
946; Hemenway v. Town of Milton, 
104 N.E. 362, 217 Mass. 2380, L.R.A. 
19156949. 


[a] Ilustration.—Under St. (1909) 
c 490 pt 1 § 23 cl 5, personal property 
held in trust-by residents of the state, 
the income of which was payable to 
residents was taxable in the state, 
although acquired in substitution for 
real estate in New York, as to which 
they were appointed trustees by a 
New York court. Hemenway v. Town 
of Milton, 104 N.E. 362, 217 Mass. 230, 
L.R.A.1915C 949. 

10. Welch v. City of Boston, 109 
N.B. 174, 221 Mass. 155, Ann.Cas. 
1917D 946. 


; 
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another state,!! it has been held that the fact that 
a trusteé, after acquiring his authority under the 
laws of one state, becomes a resident of another 
state, does not give the trust property as such a 
situs for taxation in such other state,’? and that the 
rule fixing the situs at the domicile of the trustee 
does not apply where the trustee was appointed by 
a court of another state, the trust property is kept 
outside the state, and the cestui que trust is a non- 
Subject to constitutional limitations the 
legislature may fix the taxable situs of intangible 


resident.!8 


property held by a trustee.'* 


Credits or securities held by nonresident trustee. 
Usually credits or securities held by a nonresident 
trustee are not taxable,1* even where the beneficiary 
is domiciled in the state in which the attempt to 
While it has been held that the 
interest of a resident beneficiary who created the 


tax is made.!® 


11. Lewis v. Chester County, 60 
Pa. 325. 


12. Lewis. v. 
supra. 


13. Goodsite v. Lane, 139 F. 593, 72 
C.C.A. 281. See Newcomb v. Paige, 
113 N.E. 458, 224 Mass. 516 (trust 
property not taxable under Massachu- 
setts statutes, although beneficiary 
and one trustee were domiciled in 
Massachusetts, where the appoint- 
ment was made in a state in which 
the title of the trustees was joint, 
the other trustees were not domiciled 
in Massachusetts, and the trust prop- 
erty was kept in the state of appoint- 
ment by a trustee domiciled there). 


Chester County, 


14. City of Henderson v. Barrett’s 
Hx’r, 153 S.W. 992, 152 Ky. 648; Com. 
v. Simpson, 104 S.W. 274, 31 Ky.L. 880, 
103 S.W. 309, 31 Ky.L. 658; Higgins 
v. Com., 103 S.W. 306, 126 Ky. 211, 31 
Ky.L. 653. a 


[a] Particular statute——(1) The 
rule was applied where the statute 
fixed the taxable situs at the resi- 
dence of the beneficial owner. City 
of Henderson v. Barrett’s Ex’r, 153 S. 
W. 992, 152 Ky. 648. (2) It was held 
that property held by a resident trus- 
tee was not taxable where the bene- 
ficiary was not a resident of the state 
(City of Henderson vy. Barrett’s Ex’r, 
Supra), (3) notwithstanding a con- 
stitutional provision that all property 
not exempt shall be assessed for tax- 
ation (City of Henderson v. Barrett’s 
Ex’r, supra). (4) Construction and 
application of other statutes see 
Crocker v. City of Malden, 118 N.E. 
527, 229 Mass. 313; Welch v. City of 
Boston, 109 N.E. 174, 221 Mass. 155, 
Ann.Cas.1917D 946; Clark v. Powell, 
20 A. 597, 62 Vt. 442; Catlin v. Hull, 
21Mit.L52, 


15. Mackay v. City and County of 
San Francisco, 61 P. 382, 128 Cal. 678; 
a v. Beardsley, 82 So. 794, 77 Fla. 

03. E 


[a] Rule applied where the non- 
resident trustee was appointed by will 
probated in the state in which the 
testator was domiciled. Mackay ‘v. 
City and County of San Francisco, 61 
P..382, 128 Cal. 678. 


[b] Where one trustee was a resi- 
dent and one was a nonresident only 
half of the trust estate represented 
by bonds was taxable in the state. 
Mackay v. City and County of San 
Francisco, 61 P. 382, 128 Cal. 678. 


[ce] In New York (1) it was held 
that L. (1883) c 392, providing that 
all debts and obligations for the pay- 
ment of money due or owing to per- 
sons residing within this state, how- 
ever secured, or wherever such se- 
Se 
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trust held by a trustee in another state and retained 
authority to terminate and also a limited control 
as to investment, has a taxable ‘situs within the 
state under a statute providing generally for the 
taxation of “personal estate,”!7 the corpus of a trust 
in intangible personal property which is in the hands 
of the holder of the legal title as trustee, who has 
exclusive possession and control, and which is not 
subject to change by the beneficiary, has no taxable 
situs in another state in which the beneficiary is 
domiciled,+® and such other state may not, even un- 


der a statute which may be construed to cover such 


situs, intangible 


curities shall be held, shall be deemed 
personal estate within this state for 
purposes of taxation, did not apply to 
a debt due to several trustees, at least 
one of whom resided in the state, 
where another trustee and the ben- 
ficiaries were nonresidents and the 
securities were kept outside the state. 
People v. Barker, 32 N.E. 252, 135 N. 
Y. 656 mem, 4 Silv.App. 648; People v. 
Coleman, 23 N.E. 488, 119 N.Y. 187, 28 
N.Y.-St. 9375’ 7. LR.AL 407...) © Lhe 
rule applied although some of the se- 
curities were bouds secured by mort- 
gages upon real estate situated with- 
in the state. People v. Barker, supra. 
(3) The statutory provision in ques- 
tion was subsequently repealed by L. 
(1896) ¢ 908, and under § 8 [now Tax 
L. § 8] of such repealing ‘statute, 
providing for the taxation of property 
in the hands of a resident trustee, 
which provision is the same as that 
found in the present tax law (see Tax 
L. § 8), an assessment for a propor- 
tionate share of the trust estate was 
upheld under a state of facts similar 
to that involved in the earlier cases. 
People y. Feitner, 61 N.B. 280, 168 N. 
Y. 360. (4) Under said § 8 where one 
of two trustees resides outside the 
state, the other trustee, as a resident 
of the state, can be assessed only for 
one half of the value of the trust es- 
tate, and an assessment on one half 
of the value of the trust property, 
made against the nonresident trustee, 
is unauthorized. People vy. Wells, 74 
N.E. 878, 182 N.Y. 314. 


16. Safe Deposit & Trust Co. of 
Baltimore, Md. v. Commonwealth of 
Virginia, 50 S.Ct. 59, 280 U.S. 88, 74 
L.Ed. 180, 67 A.L.R. 386 [rev sub 
nom. Trust Co. of Norfolk v. Com- 
monwealth, 141 S.E. 825, 145 S.B. 
326, 151 Va. 883]; Lowry v. Los An- 
geles County, 175 P. 702, 38 Cal.App. 
158; Dorr v. Boston, 6 Gray (Mass.) 
131; Anthony v. Caswell, 1 A. 290, 
13 RD Wb. 


17. City of St. Albans v. Avery, 114 
A. 31, 95 Vt. 249 [cert den 42 S.Ct. 51, 
257 U.S. 640, 66 L.Ed. 411, and error 
dism 42 S.Ct. 54, 257 U.S. 666, 66 L. 
Ed. 425]. 


18. Safe Deposit & Trust Co. of 
Baltimore, Md. v. Commonwealth of 
Virginia, 50 S.Ct. 59, 280 U.S. 88, 74 
L.Ed. 180,.67 A.L.R. 386 [rev sub nom. 
Trust Co. of Norfolk v. Common- 
wealth, 141 S.B. 825, 145 S.E. 326, 151 
Va. 883]. s 


19. Safe Deposit & Trust Co. of 
Baltimore, Md. v. Commonwealth of 
Virginia, supra. ‘ 


. 


[a] Rule applied in the case of a 
trust, as to which the beneficiary had 
no right of present enjoyment, but 


property, levy a tax thereon.*® 


[§ 222] (e) Property of Person under Guardian- 
ship. Since the appointment of a guardian does not 
divest the ward of his title to property,?° the rule 
is that, in the absence of a statute fixing a different 


property owned by a minor ward 


provision was made for the accumula- 
tion of income and payment of the ac- 
cumulated income and the principal 
to the beneficiary when he arrived at 
a specified age. Safe Deposit & Trust 
Co. of Baltimore, Md. v. Common- 
wealth of Virginia, 50 S.Ct. 59, 280 U. 
S. 83, 74 L.Ed. 180, 67 A.L.R. 386 [rev 
sub nom. Trust Co. of Norfolk v. 
Commonwealth, 141 S.E. 825, 145 S.E. 
326, 151 Va. 883]. 


[b] Barlier cases upholding tax.— 
(1) Im earlier cases arising in Vir- 
ginia, a statute of which was under 
consideration in'Safe Deposit & Trust 
Co. of Baltimore, Md. v. Common- 
wealth of Virginia, supra, it was held 
that where a married woman, holder 
of an estate for life in the net income 
of a trust fund, resided in Virginia, 
the fund was taxable in Virginia to 
her trustee, a nonresident. Wise v. 
Commonwealth, 95 S.E. 632, 122 Va. 
693 [cert den 39 S.Ct. 287, 248 U.S, 582, 
63 L.Ed. 432]. (2) Other cases in 
Virginia had also upheld a tax on a 
trust fund in the hands of a non- 
resident trustee where the beneficiary,,. 
who was domiciled in Virginia, had a 
life estate in the income of the fund. 
Ellett v. Commonwealth, 110 S.E. 358, 
132 Va." 136; Brooklyn ‘Trust. Co. ws 
Booker, 95 S.E. 664, 122 Va. 680; Sel- 
den v. Brooke, 52 S.E. 632, 104 Va. 
832. (3) So also, under St. § 4020, 
providing that the situs of intangi- 
ble property for purposes of taxation 
shall be at the residence of the real, 
or beneficial owner, it was held that a 
tax on the intangible property of a 
trust administered by trustees in an- 
other state was taxable in Kentucky, 
where the beneficiaries resided. Bing- 
ham’s Adm'r v. Commonwealth, 251 
S.W. 936, 199 Ky. 402. (4) So in 
Massachusetts the assessment to a 
resident beneficiary of a share of the 
corpus of a trust held by a nonresi- 
dent trustee was upheld under Pub. 
St..c 11 § 20 cl 5. Hunt v. Perry, 43 
N.E. 108, 165 Mass. 287. (5) In Mary- 
land it was held that under a statute 
providing that all personal property 
in which any resident of this state 
has an equitable interest with the 
legal title to the same in some other 
person or corporation shall be valued 
and assessed to the equitable owner 
where he resides, trust property pos- 
sessed by nonresident trustees under 
the will of a nonresident was taxable 
to a resident cestui que trust al- 
though the trust estate was also as- 
sessed to the trustee and taxed in the 
District of Columbia, where the trus- 
tee resided. McCeney v.. Prince 
George’s County Com’rs, 137 A. 291, 
153 Md. 25. 


20. See Guardian and Ward § 204 
et seq; Insane Persons § 877 et seq. 


For later cases, developments and changes in the law see Anxotations, same title and section number. 
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is taxable in the state of his domicile although his 
guardian is a nonresident.?+ Subject to constitu- 
tional limitations, the power of the legislature to 
fix the situs of property of a person under guard- 
ianship has been recognized.22, Where the domicile 
both of an insane person and of such person’s com- 
mittee is outside the state, there is not a situs for 
taxation within the state notwithstanding such in- 
sane person is an inmate of an institution within 
the state,?* and it has been held that where the 
guardian was appointed by a court of another ju- 
risdietion and both the guardian and ward are non- 
residents, the property is not taxable.?4 


[§ 223] (f) Taxability in More than One Juris- 
diction.2> While it has been said that a person may 
have only one domicile within the meaning of the 
rule that ordinarily the situs for the taxation of 
intangible personal property is at the domicile of 
the owner,?® and in some cases the courts have re- 
fused to permit the taxation of intangible property 
at the domicile of: the owner where such property 
has a taxable situs in another jurisdiction,?? the 
view has been expressed that intangible personal 


21. Taylor v. Commonwealth, 98 S. 
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property may have more than one situs for purposes 
of taxation,?* and some cases have recognized the 
taxability of such property at the domicile of the 
owner although it may have a taxable situs else- 
where.?® The fact that an invalid tax has been im- 
posed in another jurisdiction does not prevent the 
imposition of a tax in a state where it has a tax- 
able situs,?° as, for example, in the state of the 
owner’s domicile.?1 


[§ 224] d. Property of Decedents’ Estates.32 
While the view has been taken that, for purposes 
of taxation, the situs of intangible property®? is not 
necessarily changed by the death of the owner,?* 
that ordinarily the domicile of a decedent deter- 
mines the situs for purposes of taxation of his per- 
sonal property which is of an intangible character 
not permanently located elsewhere,*® even though 
the personal representative is a nonresident,?® at 
least until administration has been awarded,?? that 
the presumption is that the situs of personal prop- 
erty of a decedent, even during the settlement of 
the estate, is where decedent was domiciled,?® and 
that the legislature has authority to apply to the 


* guardian instead of ward. 


E. 5, 124 Va. 445. 


[a] Statute not fixing different 
situs.—Code (1904) § 492, providing 
by whom property is to be listed and 
to whom taxed, does not make the 
domicile of guardian the situs of in- 
tangible personal property of his ward 
for ‘taxation, although it requires 
property to be listed by and taxed to 
Taylor v. 
Commonwealth, 98 S-E. 5, 124 Va. 445. 


22. Baldwin v. Washington Coun- 
ty, 36 A. 764, 85 Md. 145 [error dism 
18-S.Ct. 939, 168 U-S., 705,42. L.Ed. 
1213]. See West Chester School Dist. 
v. Darlington, 38 Pa. 157 (where a 
tax was upheld). 


{a] Statute applied in upholding a 
tax on property of a person under 
guardianship where the guardian was 
appointed by a court within the state 
although both the guardian and the 
ward were-nonresidents. Baldwin v. 
Washington County, 36 A. 764, 85 Ma. 
145 [error dism 18 S.Ct. 939, 168 U.S. 
705, 42 L.Ed. 1213]. 


‘23. Commonwealth vy. 
106 S.E. 367, 129 Va. 405. 


24. Kinehart v. Howard, 44 A. 1040, 


Kernochan, 


‘90 Md. 1. 


25. Cross references: 


Constitutional restrictions as to dou- 
ble taxation see supra § 73 


Effect of acquisition of business situs 
see supra § 217. ; 


Property: 
Held by trustee see supra § 221. 
Of decedent’s estate see infra § 224. 
26. See infra § 624. 


27. Miami Coal Co. v. Fox, (Ind.) 
176 N.E. 711. And see cases supra § 
217 note 63. Compare Theobald v. 
Clapp, 87 N.E. 100, 43 Ind.App. 191 
(Gin an action involving the validity 
of a tax assessment against a ‘non- 
resident on notes, it was immaterial 
whether taxes were paid or payable 
on the notes at the place of his resi- 
dence). 


[a] In’ New Hampshire (1) the 
rule has been recognized. Rand v. 
Town of Pittsfield, 49 A. 88, 70 N.H. 
530. (2) So, notwithstanding the 
statutory provision, Pub. St.-c 55 § 7, 
designating as subject to taxation 
“money on hand or at interest more 
than the owner pays interest for, in- 
eluding money deposited in any bank 


other than a savings bank within this 
state,” it has been held that a resi- 
dent’s deposit in a savings bank do- 
ing business in another state was not 
assessable where such deposits were 
subject to taxation in some form in 
such other state. Waterman v. Town 
of Lebanon, 95 A. 657,..78 N:H. 23; 
Robinson v. Dower, 59 N.H. 521; Ber- 
ry v. Windham, 59 N.H. 288, 47 Am. 
R. 202. 


28. Maguire v. Tax Commissioner 
of Commonwealth, 120 N.E. 162, 230 
Mass. 503 [aff 40 S.Ct. 417, 253 U.S. 12, 
64 L.Ed. 739]. 


29. Fidelity & Columbia Trust Co. 
v. City of Louisville, 38 S.Ct. 40, 245 
U.S. 54, 62 L.Ed. 145, L.R.A.1918C 124: 
Lockwood v. Blodgett, 138 A. 520, 106 
Conn. 525; Commonwealth v. Semet- 
Solvay .Co., 105 A. 92; 262. Pa. 234; 
Great Southern Life Ins. Co. v. City 
of Austin, 243 S.W. 778, 112 Tex. 1. 
And see cases supra § 217 note 64. 
Compare Farmers Loan & Trust Co. 
v. State of Minnesota, 50 S.Ct. 98, 280 
U.S. 204, 74 L.Ed. 371, 65 A.L.R. 1000 
(where, however, the question did not 
arise). 

20. Crosby v. Town of Charles- 
town, 95 A. 1043, 78 N.H. 39. 


31. State ex rel, American Cent. 
Ins. Co. v. Gehner, 9 S.W.(2a) 621, 320 
Mo. 901, 59 A.L.R. 1041. 


32. Mode of assessment see infra 
§§ 786, 787. 


Place of taxation as between dif- 
ferent taxing districts in the same 
state see infra § 646. 


33. Taxation of intangible prop- 
erty: 
Generally see supra §§ 156-165. 
Situs see supra § 211. 


34. Commonwealth v. Bingham’s 
Admins 2287 (Sow 999, U8 8 ky 6163 
McKennon v. McFall, 155 S.W. 158, 
127 Tenn. 393. 


[a] Securities and deposits in an- 
other ‘state.-—(1) Where a resident 
owned intangible personal property, 
consisting of corporate stocks, etc., 
and the certificates were deposited in 
another state, the property had its 
legal situs in the state of residence 
and such situs continued even after 
the death of the owner until the ap- 
pointment of an administrator in 
such state. Commonwealth v. Bing- 
ham’s Adm’r, 223 S.W. 999, 188 Ky. 
616. (2) So, where the resident own- 
er died before the date of assessment, 


and an administrator was not appoint- 
ed until shortly after such date, such 
property was taxable‘in the state of 
residence. Commonwealth v. Bing- 
ham’s Adm’r, supra. (3) So also, 
where the resident decedent owned 
money on deposit in a bank in another 
state and had intrusted it to an agent 
in such other state for investment un- 
der a power of attorney, and had died 
before the assessment date, as a result 
of which the power of attorney was 
revoked and the right to the money 
vested in the executors, the money 
was taxable within the state. Ring- 
ham’s Adm’r v. Commonwealth, 251 
S.W. 936, 199 Ky. 402. ‘ 


[b] Deposit in a bank (1) in an- 
other state or country, payable to a 
deceased resident of Tennessee, is 
taxable in Tennessee. McKennon vy. 
McFall, 155 S.W. 158, 127 Tenn. 393. 
-(2) Tennessee executors cannot di- 
vert the taxable situs of a bank de- 
posit payable to their decedent by 
transferring. it from one state or 
country ‘to another. McKennon’ y. 
McFall, supra. : 


35. Mackay v. City and County of 
San Francisco, 61 P. 382, 128 Cal. 678; 
State v. Beardsley, 82 So. 794, 77 Fla. 
803. See Mackay v. San Francisco, 
45'P. 696, 113 'Cal.. 392. 


[a] In New Jersey bonds not ex- 
pressly exempted by the tax act nor 
excluded therefrom, and which are 
located in New Jersey and are a part 
of an unsettled estate of a decedent, 
in view of §§ 202, 301, are taxable at 
their true value in the taxing district 
in the state wherein decedent resided 
at his death, though one of two execu- 
tors and trustees is a nonresident of 
New Jersey. Yardley v. Essex Coun- 
ty Board of Taxation, 108 A. 299, 93 
N.J.Law 290. 


36. State v. Beardsley, 82 So. 794, 
77 Fla. 803. 


[a] Thus an owner of intangible 
personal property is presumed to be 
in possession thereof at the time of 
his death, and his administrator or 
executor is supposed to have received 
such property at the place of dece- 
dent’s domicile, so that such property 
is taxable at such domicile, pending 
administration, even though the 
executors are nonresidents. State v.. 
Beardsley, 82 So. 794, 77 Fla. 808. 


87. Crosby v. Town of Charles- 
town, 95 A. 1043, 78 N.H. 39. 


38. Peo. v. New York Tax, 


etci,.. 
Com’rs, 38 Hun (N.Y.) 536. 
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fullest extent the maxim that the situs of mova- 
bles follows the owner in giving to the intangible 
property of a decedent a situs within the state 
located physically outside the state,?® such maxim 
does not, under some statutes, embrace in every as- 
pect the intangible property of a decedent, regard- 
less of its actual or fixable situs,*° and, according to 
some cases, after administration has been granted 
the title to property of' a decedent vests in the per- 
sonal representative,41 and ordinarily its situs is at 
the domicile of the executor or administrator,*? 
notwithstanding the decedent at the time of his 
death was a nonresident,‘? the distributees or ben- 
eficiaries are nonresidents,** or the will was exe- 
cuted in another country;*> and the view has been 
expressed that the mere fact that the residence of 
a decedént was within the state does not render his 
personal estate subject to taxation where such estate 
is not actually within the state and the personal 
representative, who is the owner, is a nonresident.*® 
It has been held or recognized, however, that the 
domicile of a personal representative, for purposes 
of such taxation, is his official domicile, which is the 
place of his appointment,*” regardless of the resi- 
dence of the distributees,*#® and although the legal 
title to the estate is vested in the representative it 
does not follow him wherever he may have a resi- 
dence in his individual capacity, as it would the 
original owner;*® so that if a representative ap- 
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pointed in one state resides in another state where 
no administration was«had, such residence does not 


‘give intangible property a situs for taxation in such 


state,°° although personal property actually removed 
to and held by him in the latter state or funds tak- 
en and invested there may, according to some cases, 
be taxed there.®! While the fact that intangible 
property of a decedent’s estate has been taxed in 
one state does not necessarily prevent the taxation 
of such property in another state where it has a 
situs for purposes of taxation,” it has been held 
that where intangible personal property of a de- 
cedent’s estate has a situs for, and is properly tax- 
able in, another state it is not also taxable in the 
state where the administrator resides.°* 


Property under control of ancillary representa- 
tive. It has been held that personal property in the 


hands of an ancillary administrator of another state . 


may not be assessed against a domiciliary executor 
where such executor has no control of the proper- 
ty,°4 and a like rule has been applied in respect of 
property held by one as ancillary executor, in an- 
other state, by a domiciliary executor who is actually 
a resident of such other state.°> The taxability of 
intangibles in the hands of an ancillary representa- 
tive in the state in which he was appointed has been 
asserted,®* but it has been held that, before grant 


of administration in the state in which decedent was ° 


1 39. McKennon v. McFall, 155 S.W. 
158, 127 Tenn. 393. 


Mobilia sequuntur personam see 40 
Cis sp. 123.2: 


40. McKennon v. McFall, 155 S.W. 
158, 127 Tenn. 393. 


41. See generally Executors and 
Administrators §§ 319, 323. 


42. U.S.—Dallinger v. Rapallo, 14 
BY. 32, 15 FE. 434. 


Cal.—Hinckley v. San Diego Coun- 
ty, 194 P. 77, 49 Cal.App. 668. 


Tll.— McClellan vy. Jo Daviess Coun- 
Woo of Review, 65 N.E. 711, 200 Ill. 


Ky.—Baldwin v. Shine, 2 S.W. 164, 
84 Ky. 502, 8 Ky.L. 496. 


Ohio.—Tafel v. Lewis, 78 N.E. 1003, 
75 OhioSt. 182. 


See Com. v. Williams, 47 S.E. 867, 
102 Va. 778 (intangible proverty de- 
posited in another state was taxable 
in state in which deceased had been 
domiciled and executor had been ap- 
pointed). 


[a] Notes in hands of nonresident 
executors in another state.—Where 
the will of a resident of California 
was probated in another state, and 
the estate was being administered 
therein, and where beneficiaries named 
in the will were not residents of Cali- 
fornia, notes held by a bank in such 
other state for collection at the time 
of testator’s death, in respect of 
which notes the nonresident execu- 
tors had certain limited property in- 
terest pending administration, the 
vested legal title being in them as 
trustees, were not taxable in Califor- 
nia, pending administration of the 
estate, since ownership of the notes 
was not vested in a resident of the 
state at such time. Hinckley v. San 
Porn County, 194 P. 77, 49 Cal.App. 


[b] In New York, in a case arising 
under L. (1850) c 86, which, however, 
did not expressly cover the question 
involved, but decided after the enact- 


ment of L. (1896) c 908, it was held 
that where personal assets of an es- 
tate were represented by a certain 
sum in the hands of the executors and 
under their control, and a part of the 
assets was composed of chattels sit- 
uated in a foreign state in which one 
of the executors resided, the assess- 
ors were justified in finding that the 
assets of the estate, less the amount 
situated in the foreign state, were 
taxable in the tax district in which 
the other executors resided, and no 
reduction was required merely be- 
cause of the nonresidence of such 
executors. Peo. v. Gaus, 61 N.E. 987, 
169 N.Y. 19. See Peo. v. Wells, 87 
N.Y.S. 745, 94 App.Div. 463 [aff 88 N. 
Y.S. 1113, 94 App.Div. 463 (aff 71 N.B. 
11365379" ON. Yo= 56.6) 4. 


43. Baldwin v. ‘Shine, 2 S.W. 164, 
84 Ky. “502,°8 Ky.L. 496; Tafel v. 
Lewis, 78 N.E. 1008, 75 OhioSt. 182. 
And see cases supra note 42 


44. McClellan vy. Jo Daviess Coun- 
ty Bd. of Review, 65 N.E. 711, 200 Ill. 
116; Baldwin v. Shine, 2 S.W. 164, 84 
Ky. 502, 8 Ky.L. 496; Tafel v. Lewis, 
78 N.E. 1008, 75 OhioSt. 182. 


45. Tafel v. Lewis, supra. 


[a] Rule applied where the will 
was both executed and probated in a 
foreign country but the executor de- 
rived his authority by appointment 
of the probate court in ithe state of 
his residence. Tafel v. Lewis, 78 N. 
BH. 1008, 75 OhioSt. 182. : 


46. Bingham y. Long, 144 N.E. 77, 
249 Mass. 79, 33 A.L.R. 809. 


47. Gallup v. Schmidt, 56 N.E. 448, 
154 Ind. 196° [aff 22 S.Ct. 162, 183 U.S: 
300, 46 L.Ed. 207]; Commonwealth vy. 
Camden, 1384 S.W. 914, 142 Ky. 365; 
Commonwealth v. Peebles, 119 S.W. 
774, 184 Ky. 121, 23 L.R.A.N.S. 1130, 
20 Ann.Cas. 724; Hawk v. Bonn, 6 
OhioCir.Ct. 452, 3 OhioCir.Dec. 535; 
Lewis v. Chester County, 60 Pa. 325, 


[a] The mere physical location of 
corporate stock held by an executor 
is not the test of its liability to taxa- 
tion. Commonwealth v. Peebles, 119 


S.W. 774, 134 Ky. 121, 23 L.R.A.N.S. 
1130, 20 Ann.Cas. 724. ’ 


48. Commonwealth v. Camden, 134 
S.W. 914, 142 Ky. 365. 

49. Com. v. Peebles, 119 S.W. 774, 
134°-Ky.o121, 23° D.RIAUNIS. 1430; -2¢ 
Ann.Cas. 724. . 

50. Com. v. Peebles, supra; Hawk 
v. Bonn, 6 OhioCir.Ct. 452, 3 OhioCir. 


Dec. 535; Lewis v. Chester County, 
60 Pa. 325: 
51. Lewis v. Chester County, su- 


pra. See Hawk vy. Bonn, 6 OhioCir. 
Ct. 452, 3 OhioCir.Deec. 535. 


52. In re Thourot’s Estate, 172 P. 
697, 52 Utah 106. 


53. Rand v. Town of Pittsfield, 49 
A. 88, 70 N.H. 530. 


[a] Im Tennessee, under Acts 
(1907) ec 602 §§ 5, 8, relating to the 
assessment of personalty, the pow- 
er to tax is withheld as to such 
intangible property of a decedent as 
is held outside the state’s territory, 
subject to taxation where located. 
McKennon_ v. McFall, 155 Ssw. 158, 
127 Tenn. 393. 


54. Gray v. Inhabitants of Lenox, 
102 N.BE. 1097, 215 Mass. 598. 


[a] Intangibles.—Notes and_ pro- 
ceeds of notes in the hands of an an- 
cillary administrator of a foreign 
state cannot be assessed against the 
domiciliary executors, where they had 
no control over the property or the 
proceeds. Gray v.. Inhabitants of 
Lenox, 102 N.E. 1097, 215 Mass. 598. 

{b] Statute authorizing assess- 
ment to executors.—Domiciliary exec- 
utors could not be assessed upon prop- 
erty of their testator in the hands of 
ancillary administrator in a foreign 
state, under St. (1909) ¢ 490 pt 1 § 23 
cl 7, allowing such assessments 
against executors for a specified peri- 


od or until they have reported dis- 


tribution. Gray v. Inhabitants of 
Lenox, 102 N.E. 1097, 215 Mass. 598. 


55. Putnam v. Town of Middlebor- 
ough, 95 N.E. 749, 209 Mass. 456. 


56. See cases infra this note, 


For later cases, developments and changes in the law see Annotations, same title and section number, 


ee ol ee 


§§ 224-295] 


domiciled, intangible property is taxable in such 
state notwithstanding ancillary administration had 
previously been granted in another state, where ti- 
tle to such intangibles did not vest in the ancillary 
representative by such grant of administration.°7 


Estate of deceased cestui que trust. It has been 
held that the equitable interest of the estate of a 
deceased cestui que trust in a trust composed of 
intangible personal property, created by such cestui, 
is taxable in the state in which decedent was domi- 
ciled when he died, even before the trust fund was 
paid over to the executor of the cestui que trust, 
where in the trust agreement the cestui had retained 
authority to terminate the trust and had directed 
that on his death the trustee should distribute and 
pay the trust fund to the cestui’s executor or ad- 


ministrator.®§ 


[a] In Missouri (1) while the view 
has been expressed that the state 
may tax property of the estate of a 
decedent in process of ancillary ad- 
ministration in the local courts, when 
represented by tangible property or 
quasi tangible property, as bonds, 
mortgages, and other securities physi- 
cally present in the state (State ex 
rel. Hickman v. Lewis, 165 S.W. 319, 
256 Mo. 98), (2) it was held that debts 
owing to a nonresident were not tax- 
able where even the evidences of the 
debts were without the state, under 
the existing statute (State ex rel. 
Hickman y. Lewis, supra). (3) In an 
earlier case the view was taken that 
bonds of a Missouri corporation in 
the hands of an ancillary adminis- 
trator appointed in that state are tax- 
able in Missouri as having an actual 
situs there, although the owner died 
domiciled in another state and the 
bonds were transferred to Missouri 
merely for the purpose of ancillary 
administration. State v. St. Louis 
County.Ct., 47 Mo. 594. 


[b] Im Utah (1) property included 
in the estate of nonresident testator, 
while in the hands of a resident 
executor having absolute and exclu- 
sive control, is within jurisdiction of 
the state for purposes of taxation. 
In re Thourot’s Estate, 172 P. 697, 52 
Utah 106. (2) Rule was applied 
where there was no showing that the 
will involved had been admitted to 
probate in the state in which dece- 
dent was domiciled. In re Thourot’s 
Estate, supra. 


57. Crosby v. Town of Charles- 
‘town, 95 A. 1043, 78 N.H. 39. 


[a] Rule applied (1) where the 
securities in question were in the 
state in which ancillary administra- 
tion was granted and the ancillary 
representative, who. was appointed 
executor in the state of decedent’s 
domicile after the tax in question was 
imposed, was a resident of the state 
in which ancillary administration was 
granted. Crosby v. Town of Charles- 
town, 95 A. 1043, 78 N.H. 39. (2) The 
fact that the property had also been 
taxed in the state where the ancil- 
lary representative had been appoint- 
ed was immaterial. Crosby v. Town 
of Charlestown, supra. 


56. First Trust & Savings Bank of 


Pasadena vy. Los Angeles County, 273 


P. 1066, 206 Cal. 240 [superseding 

(App.) 262 P. 355]. But see Lowry 

v. Los Angeles County, 175 P. 702, 38 

Cal.App. 158 (where taxability in 

domicile of decedent was denied). 
59. Cross references: 


Shipping see supra § 210. 
Taxation: 
As burden on interstate or foreign 
tigen e see Commerce §§ 126- 


‘(61 C. J.—16] 
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[§ 225] e. Property Temporarily in State or in 
Transit.°® In general personal property which is 
within the borders of a state for a merely tempo- 
rary purpose, not employed in a business conducted 
there and not intended to remain permanently 
within the state,*° or which is actually in transit 
through the state to a destination beyond its lim-. 
its,°! is not taxable in the state. 
temporary detention of property in transit, as where 
it is awaiting facilities for transportation or the 
removal of obstructions to transportation, does not 
give it a situs for taxation at the place of deten- 
tion,*? property may have a situs for taxation in 
the state notwithstanding it is being held awaiting 
shipment to a point outside the state at some future 
indefinite time,** and it may be taxable where it is 


While a mere 


stored or held for an indefinite time, to await the 


Taxation:—Continued 
In domicilé of owner of tangible 


property temporarily. outside 
state see supra § 209. 
Tax on: 


Exports see Commerce § 130. 
Imports see Commerce § 129. 
Temporary presence affecting 
ness situs” see supra § 217. 
60. U.S.—New York L. Ins. Co. v. 
Orleans Parish Bd. of Assessors, 158 
F, 462 [aff on other grounds 30 S.Ct. 
385, 216 U.S. 517, 54 L.Ed. 597; Ogil- 
vie v. Crawford County, 7 F. 745, 2 


“busi- 


| MeCrary 148. 


Ill.—Irvin v. New Orleans, etc., R. 
Co., 94 Ill. 105, 34. Am.R. 208. 


Ind.—Standard Oil Co. v. Bachelor, 
89 Ind. 1. ; 


Ky.—Commonwealth v. Union Pac. 
Riv"Go.; (283 (S.W.- 119, 214 Ky. 339,49 
A.L.R. 1091; Semple v. Common- 
wealth, 205 S.W. 789, 181 Ky. 675. 


Nev.—Robinson v. Longley, 1 P. 
377, 18 Nev. 71. 


N.H.—Connecticut River Lumber 
Co. v. Columbia, 62 N.H. 286. 


N.J.—Metropolitan L. Ins. Co. v. 
Newark, 40. A. 573, 62 N.J.Law 74; 
Detmold v. Engle, 34 N.J.Law 425. 


Okl.—Pappas v. Guaranty . Securi- 
ties Co., 217 P. 474, 92 Okl. 25. 


Pa.—Commonwealth y. Clyde S. S. 
Co., 110 A. 532, 268 Pa. 278. 


Tex.—North American 
Co. of Nevada v. State, 
201 S.W. 1065. 


Compare Snetzer v. Gregg, 196 S.W. 
925, 129 Ark, 542, -:RVA.1917E 999 
(general taxation of every species of 
property is justified, however transi- 
tory its situs within jurisdiction of 
taxing sovereignty). 


[a] Intangibles.—(1) Money de- 
posited in a bank in one state solely 
for the purpose of transmission 
through such bank to the nonresident 
owner in another state is not subject 
to taxation in the state where the 
bank is located. New York L.. Ins. 
Co. v. Orleans Parish Bd. of Assess- 
ors, 158 F. 462 [aff on other grounds 
80 «S.Ct. 385,-216 U.S.-517, 64 L.Ed: 
597]; Metropolitan L. Ins. Co. v. 
Newark, 40 A. 573, 62 N.J.Law 74. 
(2) The Louisiana tax laws will not 
be construed by the federal courts as 
taxing bank deposits of a nonresident, 
made solely for transmission to such 
nonresident, and not used or drawn 
against by any one in Louisiana, in 
the absence of any decision of the 
Louisiana supreme court to that ef- 
fect. Board of Assessors of Parish 
of Orleans v. New York Life Ins. Co., 
30.'S:Ct, (385, 246 U.S. 517, 54 Ld. 
597. (3) Notes, bonds, and other 


Dredging 
(Civ. App.) 


W6-S.Ct: 


choses in action held outside of the 
state by nonresidents, and which have 
been brought into the state only for 
the purpose of being used as evidence. 
on the trial of a case, are not taxable. 
Pappas v. Guaranty Securities Co., 
217 P. 474, 92 Okl. 25. 


[b] Traveling circus and menag- 
erie, Owned by a nonresident and 
brought into the state to be exhibited 
at various points, the owner intend- 
ing to take it into another state after 
such exhibitions, is not taxable in this 
state. Robinson vy. Longley, 1 P. 377, 
18 Nev. 71, 


61. Ill.—Prairie Oil & Gas Co. v. 
Ehrhardt, 91 N.E. 680, 244 Ill. 634> 
Peo. v. Bacon, 90 N.E. 686, 243 Ill. 
313, 44 L.R.A.N.S. 586 [aff 33 S.Ct. 
299, 227 U.S. 504, 57 L.Ed. 615]; Irvin 
v- New Orleans, ete., R. Co., 94 Il). 
105, 34 Am.R. 208. ( 


Ind.—Standard Oil Co. v. Bachelor, 
89) cind.1.; 


Minn.—State v. Maxwell Motor 
Sales Corporation, 171 N.W. 566, 142 
Minn. 226. 


N.H.—Coe v. Errol, 62 N.H. 303 [aff 
475, 116 US. 519, 929.1. Wat 
715]; Connecticut River Lumber Co. 
v. Columbia, 62 N.H. 286. 


N.J.—Berwind, etc., Coal Co. v. Jer- 
sey City, 67 A. 181, 75 N.J.Law 76. 


N.Y.—Peo. v. New York Tax Com’rs, 
23 N.Y. 224, 21 How.Pr. 385 frev 33 
Barb. 116, 523]. 


N.C.—Pocomoke Guano Co. v. Bid- 
dle, 73 S.H. 996, 158 N.C. 212. 


62. . U.S.—Ogilvie v. Crawford 
County, 7 F. 745, 2 McCrary 148. 


Ill.—Burlington Lumber Co. vy. Wil- 
litts, 9 N.E. 254, 118 Til. 559. 


Ind.—Brown County v. Standard 
Oil Co., 2 N.E. 758, 103 Ind. 302. 


Minn.—State v. Hammermill, 
N.W. 182, 149 Minn. 414. 


N.H.—Coe v. Errol, 62 N.H. 303 [aff 
6 S.Ct. 475, 116 U.S. 517, 29 L.Ed. 715]. 


63. U.S.—Diamond Match Co. v. 
Octonagon, 23 S.Ct. 266, 188 U.S. 82, 
47 L.Ed. 394; Nelson Lumber Co. v. 
Loraine, 22 F. 54. 


Ky.—John Ross & Co. v. Board of 
Sup’rs of Daviess County, 217 S.W. 
677, 186 Ky. 589. 


La.—Rees-Scott Co. v. New Orleans, 
49 So. 1012, 124 La. 155. 


Md.—Myers v. Baltimore County, 
35 A. 144, 88 Md. 385, 55 Am.S.R. 349, 
34 L.R.A. 309. 


Minn.—State y. Taber Lumber Co., 
112 N.W. 214, 101 Minn. 186, 13 L.R.A. 
N.S. 800. 


N.H.—Coe v. Errol, 62 N.H. 303: [aff 
6 S.Ct. 475, 116 U.S. 517, 29 L.Ed. 715]. 
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owner’s pleasure,** a rise in the market,*® sale,°* 
distribution,®? delivery,®® or for use®® in the state, 
or to await or to undergo a process of manufac- 
ture,’° or otherwise to be prepared for sale or dis- 
posal.71 It is also competent for a state to lay taxes 
on cattle owned by nonresidents and driven into 
the state for grazing purposes at certain seasons 
of the year,?? but a tax on cattle which are merely 
being driven across the state to a market in another 
state is ordinarily void as an undue burden on, or 
interference with, interstate commerce, although 
they are maintained by grazing along the route of 


travel.7? 


[§ 226] 18. Excise Taxes’*—a. In General. Sub- 
ject to constitutional restrictions,’® the authority 
of state™® and territorial’? legislatures to. impose 


TAX ATION 


ly.79 


a tax.8 


eral. 


excise taxes has been recognized or upheld, and 


[a] When transit begins.—(1) 
Commodities intended for shipment 
. out of the state continue to be taxa- 
ble in the state until they are actually 
delivered to a common carrier for 
transportation to the state of their 
destination, or actually launched on 
their way to such other state (Ayer, 
ete., Tie Co. v. Keown, 93 S.W. 588, 
122 Ky. 580, 29 Ky.L. 110, 400; State 
v. Taber Lumber Co., 112 N.W. 214, 
101 Minn.. 186, 13 L.R.A.N.S. 800), 
(2) and transit has not begun while 
any substantial part of the work of 
delivery to the common carrier re- 
mains to be done (State v. Taber 
Lumber Co., supra). 


[b] In Nova Scotia certain logs 
stored within a town to await trans- 
portation to the United States were 
taxable under Rev. St. (1923) ¢ 86 § 
9. Hollingsworth & Whitney, Ltd. v. 
Bridgewater, [1929] 1 Dom.L.R. 481. 


64. Brown County v. Standard Oil 
Co., 2 N.E.. 758, 103 Ind. 202; Myers 
v. Baltimevse County, 35 A. 144, 83 Md. 
385, 55 Am.S.R. 349, 34 L.R.A,. 309. 


65. Brown County v. Standard Oil 
Co., 2 N.E. 758, 103 Ind. 302. 


66. Pittsburg, etce., Coal Co. v. 
Bates, 3 So. 642, 40 La.Ann. 226, 8 Am, 
Sakis bl 9 Ufatt »L5 S.Ct, Ais, 415 6. US. 
577, 39 L.Ed. 538]; Myers v. Balti- 
more County, 35 A. 144, 838 Md. 385, 55 
Am.S.R. 349, 34 L.R.A. 309; Susque- 
hanna Coal Co. v. South Amboy, 69 A. 
454, 76 N.J.Law 412 [aff 72 A. 361, 77 
N.J.Law 796]; Lehigh, ete., Coal Co. 
v. Junction, 68 A. 806, 75 N.J.Law 922, 
15 L.R.A.N.S. 514 [aff 66 A. 928, 75 
N.J.Law 68]; John Hancock Ice Co. 
v. Rose, 50 A. 364, 67 N.J.Law 86; 
Pocomoke Guano Co. v. Biddle, 73 S. 
Hr. 996; L58V NC. 21:2. \ 


[a] Thus coal brought into the 
state and stored in large quantities 
for an indefinite period, subject to 
orders for future sale and delivery in 
specific quantities, is liable to local 
taxation while awaiting orders for 
shipment. Susquehanna Coal Co. v. 
Borough of South Amboy, (N.J.) 69 
A. 454 [aff 72 A. 361, 77 N.J.Law 796]. 


67. State v. William Deering. & 
Co., 57 N.W. 3138, 56 Minn. 24; Poco- 
moke Guano Co, v. Biddle, 73 S.E. 996, 
158 N.C. 212. 


68. State v. Maxwell Motor Sales 
Caeere yo: 171 N.W. 566, 142 Minn, 


69. Hoff v. Kennefick-Hammond 
Co., 96 S.W. 986, 80 Ark. 138, 117 Am. 
S.R. 79, 7 L.R.A.N.S. 704, 10 Ann.Cas. 
63; Griggsry Constr. Co. v. Freeman, 
32 So. 399, 108 La. 485, 58 L.R.A. 349; 
Hamilton & Gleason Co. y. Emery 
County, (Utah) 285 P. 1006. See 
State v. Oligney, 202 N.W.! 893, 162 


Minn. 302 (automobile used for truck- 
ing regularly and habitually used and 
employed within the state was taxa- 
ble, although chiefly devoted to inter- 
state commerce). 


[a] Contractor’s outfit brought 
from outside the state, to be used in 
railroad construetion, on which work 
it is likely to ‘be occupied for some 
time is taxable in the state. Eoff v. 
Kennefick-Hammond Co., 96 S.W. 986, 
80 Ark. 138, 117 Am.S.R. 79, 7 L.R.A. 
N.S. 704, 10 Ann.Cas. 63; Griggsry 
Constr. Co. v. Freeman, 32 So. 399, 
108 La. 435, 58 L.R.A. 349; Hamilton 
& Gleason Co. v. Emery County, 
(Utah) 285 P. 1006. 


70. Burlington Lumber Co. v. Wil- 
litts, 9 N.E. 254, 118 Ill. 559; Brown 
County v. Standard Oil Co., 2 N.E. 
758, 103 Ind. 302. 


71. Peo. v. Bacon, 90 N.E. 686, 243 
Tll. 313, 44 L.R.A.N.S. 586 [aff 33 S. 
Ct. 299, 57 L.Ed. 615]; John Ross & 
Co. v. Board of Sup’rs of Daviess 
County, 217 S.W. 677, 186 Ky. 589; 
MecCrtchen v. Board of Equalization 
of Taxes, 94 A. 310, 87 N.J.Law 370 
[aff 96 A. 292, 88 N.J.Law 728, 729]. 


[a] MIllustration.—Where flour 
shipped. from the northwest to New 
York on through bills of lading, was 
unloaded and held in Jersey City for 
repacking and blending it was subject 
to local taxation. McCutchen v. 
Board of Equalization of Taxes, 94 A. 
310, 87 N.J.Law 370 [aff 96 A. 292, 8 
N.J.Law 728, 729]. \ 


72. Fennell v. Pauley, 83 N.W. 799, 
112 Iowa 94; Russell v. Green, 62 P. 
817, 10 Okl. 340; Prairie Cattle Co. v. 
Williamson, 49 P. 937, 5 Okl. 488; 
Waggoner v. Whaley, 50 S.W. 153, 21 
Tex.Civ.App. 1; Carton v. Uinta Coun- 
ty, 69 P. 1013, 10 Wyo. 416.. 


73. See Commerce § 128. 

74. Cross references: 
Conveyance tax see infra’ XIX. 
Vera defined see Internal Revenue 

8: 
Excise taxes: 


As burden on, or interference with, 
interstate. commerce see Com- 
merce §§ 141-144. 


Imposed by United States see In- 
ternal Revenue 33 C.J. p 271. 


Inheritance and legacy tax see infra 
2: D.Gi, 


Income tax see infra XX. 


Licenses for occupations and privi- 
leges see Licenses § 1-172. 


Mortgage recording tax see infra 
KIX, f 


Property tax and license or occupa- 


[§§ 225-227 


the view has been expressed that this power is not 
necessarily limited to the imposition of excise tax- 
es upon privileges, transactions, or occupations 
which the state alone authorizes and which it may 
entirely abolish.*® : 
in part by property which cannot be taxed direct- 
In determining whether or not a particular 
statute imposes an excise or privilege tax the courts 
look to the real nature of the tax®® and the mere 
fact that the statute characterizes the tax as an 
excise or privilege tax does not constitute it such 


An excise tax may be measured 


[§ 227] b. Subject of Excise Tax—(1) In Gen- 
An excise tax may be an impost on the con- 
sumption of commodities*? or an imnost for the 
privilege to pursue certain callings,®* to deal in spe- 


Stock transfer tax see infra XVIII. 


Tax on corporate franchises and 
aan in general see infra §§ 


75. See supra § 93. 


76.. Beals v. State, 121 N.W. 347, 
139 Wis. 544. See Crescent Mfg. Co. 
v. Tax Commission, 124 S.E. 761, 129 
S.C. 480 (state has jurisdiction, for 
taxing purposes, of business opera- 
tions conducted within its borders, 
regardless of whether it has juris- 
oe of persons who operate busi- 
ness). 


And see cases supra § 93. 


77. Peo. v. Central Los Canos, 35 
Porto Rico 37. 


78. Beals v. State, 121 N.W. 347, 
139 Wis. 544. 


79. Kansas City Ry. Co. v. Kan- 
sais, 36 SiCty> 262,1240% U.S). 227, 600; 
Ed. 617; National Leather Co. vy. Com- 
monwealth, 152 N.E. 916, 256.Mass. 
419 .[atf 48 'S.Ct.. b34,: 29% UnSu 4bse ao 
L.Ed. 935}; Alpha Portland Cement 
Co. v. Commonwealth, 139 N.E. 158, 244 
Mass. 530 [rev on other grounds 45 
S.Ct. 477, 268 U.S. 203, 69 L.Ed. 916, 44 
ACL. Ry 1279). 


80. In re Opinion of the Justices, 
108 N.E. 570, 220 Mass. 613.. ; 


81. In re Opinion of the Justices, 
supra; Thompson y. McLeod, 73 So. 
193, 112 Miss. 383, L.R.A.1918C 893, 
Ann.Cas.1918A 674 (state called tax 
a “privilege tax” or “occupation fee’). 


82. See infra § 228. 


83. Maine v. Grand Trunk R. Co., 
12° S.Ct. 121... 1425 U.S) 217, 85, asked, 
994; Com. v. Lancaster Sav. Bank, 123 
Mass. 493. See Gleason v. McKay, 134 
Mass. 419. 


[a] In Porto Rico (1) Act July 28, 
1923 No. 68 § 20 subd 14, providing 
for the imposition of a tax on every 
hundredweight of sugar produced, 
manufactured, or consumed in Porto 
Rico does not impose a tax on the 
Owners of the sugar but on factories 
for converting cane into sugar. Peo. 


v. Central Los Canos, 35 Porto Rico. 


27. (2) Such tax is an excise 'tax and 
not a property tax. Peo. v. Central 
Los Canos, supra. (3) Such tax ap- 
plies to the manufacture of sugar 
even though ‘the sugar is to be ex- 


ported. Peo. v. Central Los Canos, 
Supra y 
[b] In Ontario a ‘members club,” 


as distinguished from a “proprietary 
club” or a ‘stockholders’ club,’ which 
was not maintained for purposes of 
gain, was not liable for a “business 
assessment” under the Assessment 


tion tax distinguished see Licenses| Act of Ontario 4 Edw. VII c 23, which 


§ 9. 


in § 10 subsee. 1 (e) made the act ap- 


For later cases, developments and changes in the law see Annotations, same title and section number, 


+4 ost a 


' tion.” 


§§ 227-229] 


cial commodities,’* or to exercise particular fran- 
chises.*° While various statutes imposing a tax on 
motor vehicles using the public highways have been 
construed as imposing a property tax’® the tax 
under some statutes has been regarded both as a 


property and a privilege tax.87 


[§ 228] (2) Consumption or Sales Tax.87% An 
excise tax may be an impost on the consumption of 
commodities,*® and is sometimes imposed on actual 
sales of particular kinds of personaltyS® or on sales 
Certain statutes 
which measure the tax imposed by a percentage of 
the gross business done by a retail vendor have been 
construed as a tax on the trade or business of sell- 
ing merchandise,®! and as such within the power 


by particular classes of persons.®° 


plicable to every person “carrying on 
the business” of a club in which 
meals or spirituous or fermented liq- 
uors are sold or furnished. Rideau 
Club v. Ottawa, 15 Ont.L. 118. 


84 Maine v. Grand Trunk R. Co., 
Bayete 121, 142 U.S. 217,35 L.Ed. 


85. Maine v. Grand Trunk R. Co., 
supra. 


86. See supra § 171. 


87. American Ry. Express Co. v. 
Holm, 216 N.W. 542, 173 Minn. 72; 
American Ry. Express v. Holm, 211 
N.W. 467, 169 Minn. 323; McReavy v. 
Holm, 206 N.W. 942, 166 Minn. 22; 
Raymond v. Holm, 206 N.W. 166, 165 
Minn. 215; State v. Oligney, 202 N.W. 
893, 162 Minn. 302. But see State v. 
Peterson, 198 N.W. 1011, 159 Minn. 
269 (tax is not a privilege tax but a 
tax on property). 


8714. Cross references: 

Blue sky law permits see Licenses § 
164. 

Federal sales taxes see Internal Reve- 
nue § 169. 


Gasoline tax see Motor‘Vehicles §§ 


204-209. 

83. Maine v. Grand Trunk R. Co., 
TZ S:Ct: L127 142— USS 217; 35 eed: 
994. 

89. Shewalter v. Brown, 35 Miss. 


423; 


90. See cases infra this note. 


[a] In Philippine Islands, (1) un- 
der Administrative Code (1917) § 
1459 (1) a sugar central which manu- 
factures and sells centrifugal sugar 
is within the operation of the statute 
which imposes a tax on sales by 
“merchants” and which defined ‘‘mer- 
chants” as including ‘‘manufacturers 
who sell articles of their own produc- 
Papanga Sugar Mills v. Trini- 
dad, 53 Philippine 750 (divided court, 
one judge concurring pro hac vice). 
(2) The rule appNed to sales by such 
central of sugar which comes to it as 


Newman vy. Elam, 26 Miss. 474. 


its share under a so-called milling. 


contract by which it received a share 
of centrifugal sugar manufactured 
from cane delivered to it by the grow- 
ers. Papanga Sugar Mills v. Trini- 
dad, supra (divided court, one judge 
concurring pro hac vice). (3) The 
extraction of the juice of sugar cane 
and its conversion into sugar 1S a 
manufacturing process which brings 
the central within the operation of 
the statute in question. Papanga Su- 
gar Mills v. Trinidad, supra (divided 
court, one judge concurring pro hac 
vice). (4) Licensed commission mer- 
chant who was paid a fixed salary in- 
stead of a commission was liable for 
a tax under Act No. 2647 § 1614. 
Percy v. Rafferty, 41 Philippine 74. 


91. Kinseley v. Cotterel, 46 A. 861, 
196 Pa. 614; Commonwealth v. Bank- 
er Bros, Co., 38 Pa.Super. 101 [aff 32 
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S.Ct. 38, 222 U.S. 210, 56 L.Ed. 168]; 
Commonwealth y. Bailey Banks, Bid- 
dle Co., 20 Pa.Super. 210. 


92. Kinseley v. Cotterel, 46 A. 861, 
196 Pa. 614; Com. y. Banker Bros. 
Co., 38 Pa.Super. 101 [aff 32 S.Ct. 38, 
222 U.S. 210, 56 L.Ed. 168]; Gold- 
smith v. Huntsville, 24 So. 509, 120 
Ala. 182; Lott v. Ross, 38 Ala. 156. 


9244. See cases supra note 92 


9243. Sims v. Weldon, 263 S.W. 
42, 165 Ark. 13. See Com. v. Brown, 
21 S.E. 357, 91 Va. 762, 28 L.R.A. 110 
(tax required to be paid by oyster 
tong men on the amount of their 
sales was a sales, and not an in- 
come, tax). 

Income tax in general see infra XX. 
- 93. See cases infra this note. 


[a] In Philippine Islands (1) un- 
der Administrative Code (1917) § 
1459 and Act No. 3243 § 1, which base 
the amount of the tax on the selling 
price or value of the things sold ‘at 
the time they are disposed of,’ in the 
case of a sale on installments a tax 
may not be levied on the interest on 
the unpaid installments which ac- 
crued after the sale. Bachrach Mo- 
tor Co. v. Posadas, 53 Philippine 999. 
(2) For the base for tax purposes un- 
der an earlier statute fixing the tax 
on the actual selling price for the 
Commodity disposed of see Inchausti 
& Co. v. Cromwell, 20 Philippine 345. 


94. See statutory provisions. 
95. See statutory provisions and 
cases infra this note. 


[a] Special War Revenue Act of 
1915 and amendments.—(1) The pro- 
vision of the Special War Revenue 
Act of 1915 which requires every per- 
son “selling to a consumer” to affix 
stamps to certain bottles or packages 
has been construed to require the af- 
fixing of stamps in the case of a sale 
at retail to a revenue officer who 
bought for the purpose of determin- 
ing whether the statute was being 
complied with. Minister of Inland 
Revenue v. Nairn, 28 Can.Cr.Cas. 1, 
11 Ont.W.N. 422, 35 Dom.L.R. 224; 
Ethier v. ‘Minister of Inland Revenue, 
ol Gan CriCas: = 12, 32; Dom.L-R: 320. 
Contra Patenaude v. Paquet Co., 26 
Can. Cr:C33.--204," 315 Dom, L:-R,, 229; 
Patenaude v. Dube, 26 Que.K.B. 431. 
(2) Under the amendment of 1918 ¢ 
46 § 3, a manufacturer or importer 
was not obliged to stamp packages of 
playing cards imported by him prior 
to April 30, 1918 (Rex v.-Bruser, 13 
Sask.L. 288, 31 Can.Cr.Cas. 201) (3) 
and wholesalers or retailers of play- 
ing cards were not obliged to stamp 
packages of playing cards obtained 
by them after July 1, 1918 (Rex. v. 
Bruser, supra). (4) The provision 
of Acts (1922) c 47 § 18, imposing an 
excise tax on “sales and deliveries 
by Canadian manufacturers or pro- 
ducers, and wholesalers and jobbers” 
applied to printing by a concern car- 
rying on the business of printing, to 


of the state to impose.®? 
chandise is not usually regarded as a property 
tax®?*% and an excise tax on such sales is not an 
income tax, but is the antithesis thereof.°?% 


The amount of the tax depends on the terms of 
the particular statute imposing it.°* 
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A tax on sales of mer- 


In Canada a comprehensive system of consump- 
tion or sales taxes is in force®* and the statutes 
designate in great detail the particular articles and 
transactions included®® and the persons liable.*® 


[§ 229] (3) Stamp Tax on Documents.’ 
utes sometimes provide for the imposition of stamp 
taxes on certain documents or written instruments?® 
including promissory notes,9® and such a tax has 


Stat- 


the order of individual customers, of 
stationery of a business character, 
the customer determining exactly 
what goods he desires and the printer 
furnishing the goods at a fixed price. 
Dominion Press, Ltd., v.. Minister of 
Customs and Excise, [1928] 3 Dom. 
L.R. 781. (5) Under Act (1927) .¢ 
179 § 8 (d), imposing a’ tax on goods 
manufactured or produced in Canada. 
for use by the manufacturer and not 
for sale, while the distribution of 
free samples for advertising purposes 
may constitute a “use” (Rex v. Wam- 
pole, (Can.) [1931] 3 Dom.L.R. 754), 
where a tax has already been paid in 
respect of such free samples in con- 
nection with producing them, a tax 
may not also be imposed in connec- 
tion with distribution (Rex v. Wam- 
pole, supra). 


96. See case infra this note. 


{a] Intent of Special War Reve- 
nue Act §§ 86, 87 (d), was to levy a 
consumption or sales tax on the sale 
price of all goods produced or manu- 
factured in Canada, whether the goods: 
so produced should be sold by the 
manufacturer or consumed by him- 
self for his own purposes. Accord- 
ingly a manufacturer for sale of lum- 
ber who consumes part of the lumber 
so manufactured, in construction and 
building operations is liable to taxes 
on the lumber so consumed. Rex v. 
Fraser Companies, Ltd., (Can.) [1931] 
4 Dom.L.R. 145. 


[b] Wholesaler.—Under the pro- 
vision, since repealed, of Act (1920)- 
e 71, amending Special War Revenue 
Act (1915) e 8, which provided that 
the tax shall be payable by the pur- 
chaser to the wholesaler and by the 
wholesaler to His Majesty, it was 
held that tim: wholesaler does not be- 
come liable for the tax which he has 
not received. Atty.-Gen. v. Reed, 36 
B.C, 366 [1926] 1 Dom.L.R. 821. 


[c] Where two companies have in- 
terlocking directorates, the sales tax 
is calculated on the wholesale price 
of the agency company to the trade 
and not on the price charged by the 
manufacturing company to the agency 


company. Rex v. Capuano, etc., Co. 
Ltd., (Que.) [1929] 1 Dom.L.R. 1004. 

97. Tax on conveyances see infra 
XIX. j 

98. See statutory provisions. 

[a] Judicial bonds.—A statute re- 


quiring a stamp duty on any written 
bond, obligation, single bill, or note 
does not require the bond of an execu- 
tor to be stamped. Ex p. Burton, 3 
Gill (Md.) 1. 


99. See statutory provisions. 


[a] In England certain gold cou- 
pon treasury notes of the United 
States of Mexico payable to bearer 
at fixed dates either abroad or at the 
option of the holder, in London and 
salable on the London and other stock 
exchanges were both promissory notes 
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been regarded as an excise tax levied with respect 


to the creation of instruments.? 


may not be applied to a promissory note made, and 
negotiated outside the state which seeks to impose 
the tax, by a resident of such state,” but it may prop- 
erly be applied to a note made within the state by 
such resident and mailed to the payee outside the 


state.® 


[§ 230] 14. Tax on Judicial Proceedings.* In the 
absence of constitutional restriction,® it is compe- 
tent for the legislature to impose a tax on suits or 
judicial proceedings or on the process of the courts 
The necessary independence of the 


of the state.® 


and marketable securities within the 
Stamp Act of 1891 and were liable for 
the stamp tax on marketable securi- 
ties. Speyer v. Inland Revenue 
Com’rs, [1908] A.C. 92; Smith v. Dean, 
69 L.J.Q.B. 331. 


Affixing stamp as affecting validity 
ot note see Bills and Notes §§ 201-— 
05. 


1. Graniteville Mfg. Co. v. Query, 
Diy SiCt. 515, 12838..U.S. 346). Vo) la a. 
1126 [aff 44 F.(2d) 64]. 


2. Graniteville Mfg. Co. v. Query, 
44 ¥.(2d) 64 [aff 51 S.Ct. 515, 283 U.S. 
376, 75 L.Hd. 1126]. 


8. Graniteville Mfg. Co. v. Query, 
Bis Ct blb,, 283) nWeS./58 16, Woueld, 
1126 [aff 44 F.(2d) 64]. 


[a] Rule applied where the notes 
were payable outside the state. Gran- 
iteville Mfg. Co. v. Query, 51.S.Ct. 515, 
283 U.S. 376, 75 L.Ed. 1126 [aff 44 F. 
(2d) 64]. ‘ 


4. 
§ 336 


5. See constitutional provisions. 


[a] In Florida it was held that 
the state could not pass a statute es- 
tablishing a docket fee to provide for 
a law library. Flood v. State ex rel. 
Homeland Co., 117 So. 385, 387, 95 Fla. 
1003 (as contravening Bill of Rights 
§$ 4 which reads: ‘All courts in this 
state shall be open, so that every per- 
son for any injury done him in his 
lands, goods, person or reputation 
shall have remedy, by due course of 
Jaw, and right and justice shall be 
administered without sale, denial or 
delay’’). 


6. State v. Lancaster County, 4 
Neb. 537, 19 Am.R, 641; Cone v. Don- 
aldson, 47 Pa. 363; .State v. Stanley, 
3 Lea (Tenn.) 524; State v. Howran, 
8 Heisk. (Tenn.) 824; Harrison v. 
Willis, 7 Heisk. (Tenn.) 35, 19 Am.R. 
604. 


[a] Rule applied to a statute im- 
posing the tax on the unsuccessful 
party to the litigation. MHarrison v. 
ee 7 Heisk. (Tenn.) 35, 19 Am.R. 
604. 


[b] Criminal cases.—The right to 
tax litigation includes the right to 
impose a tax on defendants convicted 
in criminal cases. State v. Howran, 
8 Heisk. (Tenn.) 824. « 


[c] Repeal.—The tax of two dol- 
lars on suits in the parish of Orleans 
was abolished by the act of 1813. Or- 
leans Parish v. Kennedy, 4 Mart.N.S. 
Cae) oul. 

7 Ala.—Smith v. 
385. 


Ind.—Warren v. Paul, 22 Ind. 276. 


Mass.—Moore y. Quirk,.105 Mass. 
49, 7 Am.R. 499. 


Mich.—Fifield v. 
505. 


Tenn.—Union Bank y. Hill, 3 Coldw. 


Nor regarded as costs see Costs 


Short, 40 Ala. 


Close, 15 Mich. 
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Such a statute 
the other.‘ 


lege.® 


325. 


Wis.—Sayles v. Davis, 22 Wis. 225; 
Jones v. Keep, 19 Wis. 369. 


8. Harrison v. Willis, 
(Tenn.) 35, 44, 19 Am.R. 604. 


“The right to litigate in the courts 
is a common right, and therefore it 
cannot be said to be taxable as a 
privilege. A privilege, in the sense 
of our revenue laws, is ‘a power 
granted to an individual or corpora- 
tion to do something, or to enjoy 
some advantage which is not of com- 
mon right:’ 2 Meigs Dig., s. 1587; 
or, in the language of this Court, it 
is a license, or permission to do that 
which in general is prohibited: Mabry 
v. Turner, 1 Hum., 94, 98. But.the 
right to litigate one’s rights in the 
courts is a species of property—an in- 
corporeal property—and all property 
is taxable in this State.” Harrison 
v. Willis, supra. 


[a] Statutes fixing fees for probat- 
ing estates (1) on the basis of the 
money value of the estate without re- 
gard to the labor performed have been 
held to impose taxes on property 
(Berryman v. Bowers, 250 P. 361, 31 
Ariz. 56; Chapman y. Ada County, 284 
P. 259, 48 Idaho 632; Malin, v. La 
Moure County, 145 N.W. 582, b7 N.D. 
140, 50 L.R.A.N.S. 997, Ann.Cas.1916C 
207), (2) rather than charges for a 
privilege (Malin vy. La Moure County, 
supra), (3) and cannot be regarded 
as mere court costs, as they are in no 
way proportionate to, or based on, the 
work performed (Malin y. La Moure 
County, supra), (4) and hence are in- 
valid as violating the constitutional 
provisions relating to equality and 
uniformity (Berryman v. Bowers, su- 
pra; Chapman v. Ada County, supra; 
Malin v. La Moure County, supra). 


7 Heisk. 


9. See cases infra this section. 
10. See cases infra this note. 
[a] In Colorado a statute impos- 


ing a tax did not apply. to cities and 
counties of the state when they were 
parties to suits. Bishop St. John 
Cathedral v. Arapahoe County, 65 P. 
628, 28 Colo. 483. 


{b] In Kentucky St. § 4238 (Rus- 
sell St. § 6229), providing for a tax 
of two dollars on an appeal, does not 
authorize such a tax on a cross ap- 
peal. Marion County v. Spaulding, 
136 S.W. 235, 143 Ky. 289. 


_ [ce] In Pennsylvania (1) a statute 
imposed a tax on every original writ 
issued except the writ of habeas cor- 
pus, on the entry of every amicable 
action, on every entry of a judgment 
by confession or otherwise where suit 
has not previously been commenced, 
and on transcripts of a judgment of a 
justice of the peace or alderman. Act’ 
April..6; 1903) (Publ. p 27728" 3) 12625 
The term “original writ,” as used in 
the statute, means the first process or 
judicial instrument by which the 
court commands something, therein 
mentioned, to be done. In re Taxes 
upon Proceedings in Courts, ete, 19 


Nature of tax. 
has apparently been regarded as a tax on property 
and not on a privilege in view of the fact that the 
right to litigate in the courts is a common right and, 
therefore, cannot be said to be taxable as a privi- 
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federal and state governments forbids, however, 
that either should tax the courts or the process of 


In some eases a tax on litigation 


Operation ‘and effect of a particular statute de- 
pends on its terms,® as, for example, in respect of 
what proceedings are included,+® when the tax ac- 


Pa.Dist.. 882, 37 Pa.Co. 522. (3) An 
attachment execution is taxable as an 
“original writ’? under such _ statute. 
In re Taxes upon Proceedings in 
Courts, ete., supra. (4) A subpcena 
awarded upon a petition and libel for 
divorce is taxable as an “original 
writ” under such statute. In re Tax- 
es upon Proceedings in Courts, etc., 
supra. (5) Case stated is taxable as 
on “‘the entry of” an “amicable action” 
under such statute. In re Taxes up- 
on Proceedings in Courts, etc., supra. 
(6) The record of an exemplified copy 
of a judgment from another county is 
taxable under the provision of such 
statute imposing a tax on every entry 
of a judgment by confession or other- _ 
wise where suit has not previously 
been commenced. In re Taxes upon 
Proceedings in Courts, etc., supra. 
(7) Transcripts filed for the purpose 
of appealing from the judgments en- 
tered by justices of the peace or al- 
dermen are taxable as “transcripts of 
a judgment of a justice of the peace 
or alderman’ under the statute. In re 
Tax upon Appeals from Justices, 23 
Pa. Dist., 341,..42,-Pa:Co.) 225, °-@)) Ag 
appeal from the judgment of a justice 
of the peace or alderman to a court 
of common pleas is not an original 
writ within the meaning of such stat- 
ute. In re Tax upon Appeals from 
Justices, supra. (9) The statute does 
not render liable to taxation a scire 
facias to revive a judgment (In re 
State Tax on Writs, 8 Pa.Dist.&Co. 
714), (10) the entry of a judgment 
on a scire facias to revive and con- 
tinue the lien of a judgment (In re 
State Tax on Writs, supra), (11) a 
lien filed for a premium due the state 
workmen’s insurance fund (In re 
State Tax on Writs, supra), (12) a 
petition for the appointment of a. 
guardian for a weak-minded person 
(In re Taxes upon Proceedings in 
Courts, etc., supra), (13) petitions for 
the adoption of children (In re Taxes 
upon Proceedings in Courts, etc, su- 
pra), (14) petitions in lunacy cases 
(In re Taxes upon Proceedings in 
Courts, etc., supra), (15) petition for 
the incorporation of a cemetery asso- 
ciation (In re Taxes upon Proceed- 
ings in Courts, ete., supra), (16) pe- 
titions for the incorporation of social 
organizations and protective associa- 
tions (In re Taxes upon Proceedings 
in Courts, etc., supra), (17) petition 
for the dissolution of a corporation 
(In re Taxes upon Proceedings in 
Courts, ete., supra), (18) or condition- 
al sales filed and recorded in a pro- 
thonotary’s office (In re Conditional 
Sales, 26 Pa.Dist. 98). (19) The pro- 
vision of such statute § 5, for a tax 
on the probate of a will does not ap- 
ply to the filing of the certified copy 
or exemplification of a will from an- 
other state. In re Taxes upon Pro- 
ceedings in Courts, ete., supra. 


[d] In Tennessee a motion against 
a Sheriff for an insufficient return was 
in legal effect a suit on which the tax 
must be paid. State y., Allison, 2 
Swan 373. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


~<~ 


§§ 230-231] 


erues,!! and the amount of the tax.!2 


[§ 231] B. Corporations, Corporate Property, and 
Stock*1°—1. In General—a. Liability in General. 
Unless exempted in terms which amount to a con- 
tract not to tax,* corporations,!® their property,'® 
and franchises,'’, are as much the legitimate subjects 
of taxation as any other property within the sover- 
All taxation of corpora- 
tions, however, must rest on the basis of a valid and 
effective legislative enactment, either general or spe- 


eign power of the state.1§ 


11. See case infra this note. 


fa] In Tennessee a tax on “liti- 
gations on each suit’? accrued when 
the suit was commenced. Elliston v. 
Winstead, 10 Lea 472. 


12. See case infra this note. 


[a] In Kentucky persons jointly 
indicted and tried may jointly appeal, 
and jointly, instead of each, pay a 
tax of two dollars on the appeal. 
Gross v. Commonwealth, 149 S.W. 833, 
149 Ky. 379. 


_13. Organization tax see Corpora- 
tions § 157. 


_ Particular kinds of corporations see 
infra §§ 262-342. 


‘Tax on increase of capital stock see 
Corporations § 750. 


14. See infra §§ 467-497. 


Revocability of exemptions in cor- 
porate charters see infra §§ 472-473. 


15.. Provident Inst. for Savings v. 
Massachusetts, 6 Wall. (U.S.) 611, 18 
L.Ed. 907 [aff 12 Allen (Mass.) 312]; 
Society for Savings v. Coite, 6 Wall. 
ee 594, 18 L.Ed. 897 [aff 32 Conn. 
1 5 


‘16. See infra §§ 238-240, 255. 
17. See infra §§ 241-247. 
18. U.S.—North Missouri R. Co. v. 


Maguire, 20 Wall. 46, 22 L.Ed. 287; 
Provident Inst. for Savings v. Massa- 
chusetts, 6 Wall. 611, 18 L.Ed. 907 


[aff 12 Allen (Mass.) 312]; Society for 
Savings v. Coite, 6 Wall. 594, 18 L.Ed. 
897 [aff 32 Conn. 173]. 


pet ooRe Co. v. Johnson, 298 P. 


Iowa.—Des Moines Water Co.’s Ap- 
peal, 48 Iowa 324. 


Mass.—Com. v. Hamilton Mfg. Co., 
12 Allen 298 [aff 6 Wall. (U.S.) 632, 
18 L.Ed. 904]; Portland Bank y. Ap- 
thorp, 12 Mass. 252. 


Mich.—People,. v. 
Co., 1 Mich. 458. 


Minn.—State v. St. Paul Trust Co., 
79 N.W. 543, 76 Minn. 423. 


Miss.—Adams v. Yazoo, etc., R. Co., 
24 So. 200, 317, 28 So. 956, 77 Miss. 
194, 60 L.R.A. 33 [aff 21 S.Ct. 240, 
180 U.S. 1, 45 L.Ed. 395]. 


Pa.—Carbon Iron Co. y. Carbon 
County, 39 Pa. 251; Pennsylvania 
Bank vy. Com., 19 Pa. 144; Provident 
Life, ete., Co. v. Board of Revision 
of Yaxes, 29 Pa.Co. 434. 

. Va.—Atlantie, ete., R. Co. v. Lyons, 
42 S.E. 932, 101 Va. 1. 

19. Ark.—Koonce vy. Pierce Petro- 
leum Corporation, 3 S.W.(2d) 9, 176 
Ark. 187. 

Tll.—In re St. Louis Loan, etce., Co., 
62 N.E. 810, 194 Ill. 609. 

La.—New Orleans Cotton Exchange 
v. Board of Assessors, 35 La,Ann. 
1154. 


Minn.—State v. Western Union Tel. 


Detroit, ete., R. 


Co., 104 N.W. 567, 96 Minn. 13. 


Mo.—State v. Buder, 287 S.W. 307, 


315 Mo. 791. 
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no doubt of the 


rations are to 
retrospectively, 


Mont.—Westchester Fire Ins. Co. v. 
Sullivan, 121 P. 472, 45 Mont. 18. 


Neb.—State v. North America Ins. 
Co., 99 N.W. 36, 100 N.W. 405, 102 N. 
W. 1022, 106 N.W. 767, 71 Neb. 320. 


N.Y.—Peo. v. Gold, ete., Tel. Co., 
SS UND. 6st 


Or.—State v. Wells Fargo & Co., 
130 P. 9838, 64.Or. 421. 


Pa.—Commonwealth vy. Pennsylva- 
nia Water & Power Co., 114 A. 489, 
271 Pa. 456; Commonwealth v. John 
McGlinn Distilling Co., 108 A. 823, 265 
Pa. 346; Commonwealth v. Harris- 
burg, etc., Co., 105 A. 80, 262 Pa. 238; 
Boyd v. Hood, 57 Pa. 98; Common- 
oe v. Biddle & Henry, 2 Pa.Dist.& 

0. 705. 


S.C.—Columbia Ry., Gas & Electric 
CorPV. Carter, 1 2 8-be ol 1p bods SOs 
473. 


Tenn.—State  v. 
Bank, 16 Lea 111. 


Va.—Virginia, etc., R. Co. v. Wash- 
ineton County, 30 Gratt. (71 Va.) 
vik 


[a] Sufficiency of statute.—Act 
July 15, 1897 (PB. Lv p..292) .§ 2) im- 
posing a tax of ten mills on the cap- 
ital stock of ‘“‘corporations organized 
and incorporated for the purpose of 
distilling liquors and selling the same 
at wholesale,” is an independent stat- 
ute, which, without resort: to other 
legislation, provides machinery to 
work out its purposes. Common- 
wealth v. John McGlinn Distilling Co., 
108 A. 823, 265 Pa. 346. 


[b] Repeal of statutes—(1) A 
general statute_regulating the whole 
law of taxation will repeal earlier 
statutes relating to the taxation of 
certain corporations. People v. Gold, 
etc., Tel. Co., 98 N.Y. 67.7 (2) But. it 
will not repeal the provisions of the 
charter of an existing corporation, 
relative to taxation, unless plainly so 
intended. State vy. Nashville Sav. 
Bank, 16 Lea (Tenn.) 111. (3) Nor 
will a tax law relating to corporations 
be repealed by the general provisions 
of a later statute which is itself in- 
valid. In re St. Louis Loan, etc., Co., 
62 N.E. 810, 194 Ill. 609; State v. 
North America Ins. Co., 99 N.W. 36, 
100 N.W. 405, 102 N.W. 1022, 106 N.W. 
767, T1 Neb. 320. (4) A tax statute 
applying to corporations generally 
does not ;repeal a prior statute in- 
consistent therewith but applying 
only to special corporations (State v. 
Buder, 287 S.W. 307, 315 Mo. 791) (5) 
unless so stated by the generai stat- 
ute (State vy. Buder, supra). (6) Acts 
(1925) p 832 § 2, amending Crawford 
& M. Dig. § 9804, and requiring the 
commission to charge and certify to 
the treasurer for the collection as a 
franchise tax a certain percentage on 
the proportion of the subscribed cap- 


Nashville Savy. 


ital stock of the corporation as rep- 


resented by the property owned and 
business transacted in the state, be- 


ing free from ambiguity, repeals Acts’ 


(1925) p 692 § 7, requiring a tax on 
capital stock as represented by the 
property owned and business trans- 
acted in the state, amending Crawford 
& M. Dig. § 9804, since it is in con- 
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such liability nevertheless exists.22 
utes generally,?° statutes imposing taxes on corpo- 
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cial,‘® which must be in clear and unambiguous 
language,?° which must be construed in such a rea- 
sonable manner as to give effect to the plain inten- 
tion of the legislature,?! so that even though liability 
for a tax is not expressly provided for, if there is 


intention of the legislature to tax, 
Like tax stat- 


be construed prospectively,?* not 
unless the latter interpretation is 


‘flict with and repugnant thereto, al-— 
though passed by the same legisla- 
ture, and approved within a day of 
each other. Koonce v. Pierce Petro- 
leum Corporation, 3 S.W.(2d) 9, 176 
Ark. 187. (7) Act March 1, 1922 (32 
St. at L. p 947), relating to corporate 
license taxes, is not retroactive and 
repeals Act Febr. 29, 1904 (24 St. at 
L. p. 462 [Civ. Code (1912) §§ 861- 
873]); hence the tax commission 
could not proceed under either act to 
certify such taxes for operations dur- 
ing the years 1911 to 1921. Columbia 
Ry., Gas & Electrie Co. v. Carter, 121 
SEs. 127 SiC2473- 


{c] Supplemental act.—In view of 
2 Comp. St. (1910) p 1620 § 31a, Act 
April 18, 1884 (P. L. p 232) Act March 
17, 1892 (P. L. p 136) Act Febr. 19, 
1901 (P. L, p 31), as to corporation 
franchise taxes, is not a new act but 
supplementary to prior acts. O]4 
Dominion Copper Mining & Smelting 
Co. v.. State Board of Taxes and As- 
sessments, 103 A. 79, 91 N.J.Law 173 
{aff 103 A. 690, 90 N.J.Law 364]. 


20. Com. v. Pennsylvania Water & 
Power Co., 114 A. 489, 271 Pa. 456; 
Com. v. Harrisburg, etc., Co., 105 A. 
80, 262 Pa. 238; Com. v. Brush Plec- 
tric Light Co., 53 A. 1096, 204 Pa. 249; 
Boyd v. Hood, 57 Pa. 98; Com. v. Bid- 
dle & Henry, 2 Pa.Dist.&Co. 705. 


21. Com. ‘we St? Clairz Coal’ Co,,, 43 
Pa.Co. 367; Com. v. Plymouth Coal 
Co., 43 Pa.Co. 365; Com. v. Alden Coal 
Con43 Pa.Con3sbae 


22. .Com. v. St. Clair Coal Co., 43 
Pa.Co. 367 [rev on other grounds 96 A. 
254, 251 Pa. 159]; Com. v. Plymouth 
Coal Co., 43 Pa.Co. 365; Com. v. Alden 
Coal Co., 43 Pa.Co. 353 [rev on other 
grounds 96 A. 246, 251 Pa. 134, L.R.A. 
1916F 154]. 


23. See supra §§ 119-122. 
Statutes § 697. 

24. Ky.-—Crecelius v. Carrollton 
Savings & Loan Ass’n, 181 S.W. 635, 
167 Ky. 813; Commonwealth v. South- 
ern Pac. Co., 176 S.W. 375, 164 Ky. 
818; Commonwealth v. Licking Valley 
Building Ass’n, 82 S.W. 435, 118 Ky. 
791, 26 Ky.L. 730. 


Miss.—State v. Union Tank Car Co., 
119 So. 310, 151 Miss. 797. 


R.I.—Jennings vy. U. S. Bobbin & 
Shuttle Co., 117 A. 647, 44 R.I. 388. 


S.c.—Columbia Ry., Gas & Hlectric 
Go! 'v.2Garter}*s 121 Sib. \307,° L27-S8-; 
473. 

Alta.—Re Sherbrooke Land Co., 7 
Alta.L. 493. 


[a] Construction of particular 
statutes.—(1) Under Pub. L. ¢ 769, 
passed at the January session, 1912, 
and effective February 15, introducing 
an entirely new system of taxation, a 
corporation which was dissolved and 
ceased to do business for profit Dec. 
31, 1919, is not liable for a corporate 
excess tax assessed against it June 1, 
1920, as authorized under §§ 9 end 11, 
the act not being intended to operate 
retrospectively, in view of § 20 and § 
39 par 8, exempting the owners of 
shares of stock in a corporation liable 
to a tax on its corporate excess from 
taxation thereon although the corpo- 


See also 
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required by the very language of the act.?° Under 
statutes providing for the taxation of property gen- 
erally,?° the property of corporations is included,”* 
unless coming within the principle of some exemp- 
tion,?® and a statute imposing taxes on “persons” 
or “inhabitants” of the state, in general language, 
will include private corporations as well as natural 
persons.2® Like statutes imposing taxes on indi- 
viduals,?° statutes imposing taxes on corporations 
or their property must be given a construction most 
favorable to the taxpayer.*! A tax may be imposed 


on the property of a domestic corporation within © 


the state, whatever business it may be engaged in.*? 
The tax may take the form of a tax for the privi- 
lege of exercising its franchise within the state 
measured by the value of the property in the state.** 
The imposition of an income tax** does not consti- 
tute a surrender by the legislature of its power to 
tax the property of corporations.*® ; 


[§ 232] b. Corporations Etc. Subject to Taxa- 
tion®?°—(1) In General. What organizations are in- 
cluded in statutes imposing a tax on corporations 
depends on the particular statute.** A corporation’s 
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[§§ 231-232 
poration has’ but a de facto existence;*? and it has 
been held under particular statutes that a corpora- 
tion is-liable for a franchise tax even though it has 
no capital stock.® Some statutes expressly provide 
that corporations include associations or companies 
not possessing the powers or privileges of individ- 
uals or partnerships,*® in which case it has been 
held that a statute imposing a tax on the property 
of joint stock companies applies to such property 
owned by a corporation.*! 


Joint stock associations.*2 A tax law applicable 
to corporations will include joint stock associations 
if organized under a statute giving them substan- 
tially the rights and characteristics of corpora- 
tions;+2 but not where they are formed by the pri- 
vate agreement of the persons concerned, without 
reference to the statute,+* or where the tax statute 
relates in terms to incorporated companies.*® 


Partnerships.4® Where the statute excludes cor- 
porations or companies not possessing the powers 
or privileges of individuals or corporations,** it 
excludes an association which is simply a partner- 
ship, in the contemplation of the law, although the 
articles of copartnership give to the organization 


_ property is liable to taxation even though the cor- 


ration is required to make a return to 
the state board before March 1 show- 
ing certain financial facts as of De- 
cember 31 preceding for the purpose 
merely of assisting the board in de; 
termining the value of its stock and 
the amount of its corporate excess, 
Jennings v. U. S. Bobbin & Shuttle 
Go: Ak) AL’ 647,44 Ri. 888.1) (2) Ky: 
St. § 4235, providing that every corpo- 
ration ‘which may be incorporated,” 
having a capital stock, shall pay into 
the state treasury a specified per cent 
on the amount of capital stock which 
the corporation is authorized to have, 
and a like tax on any subsequent in- 
crease thereof, and that the tax shall 
be due and payable on the incorpora- 
tion of the company and on the in- 
crease of the capital stock, is prospec- 
tive in operation, and does not au- 
thorize a tax on the original stock of 
corporations organized before it  be- 
came effective. Commonwealth v. 
Southern Pac. Co., 176 S.W. 875, 164 
Ky. 818. 


25. I1]1.—In re St. Louis Loan, etce., 
Co., 62 N.E. 810, 194, Ill. 609. 


Ky.—Commonwealth Vv. Licking 
Valley Building Ass’n, 82 S.W.. 435, 
118 Ky. 791, 26 Ky.L. 730. 


Miss.—State v. Union Tank Car Co., 
119 So. 310, 151 Miss. 797. 


Pa.—Com. v. Dynbar Furnace Co., 4 
Pa.Co. 349. 


R.I.—Jennings v, U. S. Bobbin & 
Shuttle Co., 117 A. 647, 44 R.I. 388. 


[a] Statute taxing corporations 
“hereafter.”—A statute declaring that 
certain corporations shall “hereafter” 
be subject to the payment of taxes 
does not relieve them from liability 
for taxes already due. People v. Dav- 
enport, 25 Hun 630 [aff 91 N.Y. 574]; 
People v. New York Floating Dry 
Dock Co., 11 Abb.N.Cas. 40, 68 How. 
Pr. 451 [aff 92 N.Y. 487]; Delaware 
Div. Canal Co. v. Com., 50 Pa. 399, 


26. See supra § 118 et seq. 


27. Boston & M. R. R. v. Town of 
Billerica, 160 N.E. 419, 262 Mass. 439, 


[a] Rule applied.—Under a stat- 
ute providing for the taxation of ma- 
chinery used in manufacture or in 
supplying and distributing water, the 
property of a railroad corporation em- 
ployed for those purposes is taxable 


thereunder, without regard to the rel- 
ative extent of the manufacturing or 
the main business of the owner, or 
the purpose to which the things man- 
ufactured are put, the sole test be- 
ing the nature of the use to which the 
machinery is put. Boston & M. R. R. 
v. Town of Billerica, 160 N.E. 419, 262 
Mass. 439. 


28. Boston & M. R. R. v. Town of 
Billerica, supra. 


Exemption of corporations and their 
property see infra §§ 467-479. 


29. Louisville, ete., R. Co. v. Com., 
1 Bush (Ky.) 250; Baldwin vy. Bald- 
win Ministerial Fund, 37 Me. 369; 
People v. McLean, 80 N:Y. 254; Peo- 
ple v. Utica Ins. Co., 15 Johns. (N.Y.) 
858, 8 Am.D. 243; Tripp v. Merchants’ 
Mut. F. Ins. Co., 12 R.I. 435. 


30. See supra § 119. 


Construction of tax statutes gen- 
erally see Statutes § 670 note 86. 


31. People ex rel. American Bank 
Note Co. v. Sohmer, 141 N.Y.S. 635, 
157 App.Div. 1 [aff 104 N.E. 1187, 210 
N.Y. 6217. 


[a] Inconsistency in statute.—The 
provisions of Tax L. § 182, as to tax- 
ation on franchises of corporations 
whose annual dividends are less than 
Six per cent, being inconsistent as to 
the rate of taxation where the stock 
is selling below par, but its assets 
exceed its liabilities plus the par val- 
ue of the stock, will be given the 
construction most favorable to the 
taxpayer. People ex rel. merican 
Bank Note Co. v. Sohmer, 141 N.Y.S. 
635, 157 App.Div. 1 [aff 104 N.E. 1137, 
210 N.Y. 621]. ' 


32. State v. Illinois Cent. R. Co., 
92 N.E. 814, 246 Tll. 188. 


33. State v. Illinois Cent. R. Co., 
supra. 


34. Income taxes see infra XX. 


35. Ludlow-Saylor Wire Co. vy. 
Wollbrinck, 205 S.W. 196, 275 Mo. 839 
(construing L. [1917] p 524 et seq). 


36. Classification of corporations 
see infra § 234. 


37. See statutory provisions; 
infra this section. 


Applicability of particular tax stat- 


and 


utes to particular corporations see 
passim infra §§ 262-342. 


38. Atlanta & R. Air-Line R. 
v. State, 63 Ga. 483. 


[a] Consolidated corporation.—A 
corporation formed by the consolida- 
tion of two others cannot claim that 
its property is exempt from taxation 
on the ground that it is not a corpora- 
tion de jure. Atlanta & R. Air-Line 
R. Co. v. State, 63 Ga. 483. 


Rights and liabilities of corporation 
de facto see Corporations § 217 et seq. 


39. McCallum v. Associated Retail 
Credit Men of Austin, (Tex.Commn. 
App.) 41 S.W.(2d) 45 [rev on other 
grounds (Civ.App.) 26 S.W.(2d) 715]. 

40. See statutory provisions. 


_ 41. State ex rel. Pearson y. Louis- 
iana & M. R. R. Co., 94 S.W. 279, 196 
Mo. 523. : : 


[a] Thus the term “corporation,” 
under the express provisions of Rey. 
St. (1889) § 2480, relating to corpora- 
tions, includes all joint stock compa- 
nies or associations having any pow- 
ers or privileges not possessed by any 
individuals or partnership hence, un- 
der § 7755, relating to taxation and 
providing for the taxation of a bridge 
owned by any joint stock company, 
a bridge owned by a corporation may 
be taxed. State ex rel. Pearson v. 
Louisiana & M. R. R. Co., 94 S.W. 279, 
196 Mo, 523. 


42. Defined see Joint Stock Com- 
panies § 1. 


43. State v. Louisiana, etc., R. Co., 
94 S.W. 279, 196 Mo. 523; People v. 
Wemple, 5 N.Y.S. 581, 52 Hun 434 [aff 
22 N.B. 1046, 117 N.Y. 186, 6 L.R.A. 
308, error dism 11 S.Ct. 1026, 140 U.S. 
694, 35 L.Ed. 595]; Sandford v. New 
York, 15 HowPr:: GN. Yair: 


44 Gregg v. Sanford, 65 F. 151, 12 
C.C.A, 525; People v. Coleman, 31 N. 
BE. 96, 1338 3N.¥.°279, 16° LARA 183) 

45. Gregg v. Sanford, 65 F.:151, 12 
C.C.A. 525; Whitney Realty Co. v. 
Deland, 189 N.W. 1007, 220 Mich. 234, 

46. Defined see Partnership § 1 et 
seq. 

Taxation of partnershi ropert; 
generally see supra § 199.) ye 


47. See statutory provisions. 


Co, 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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some of the aspects of a corporation.*® 


Limited partnership*® formed under statutes not 
giving to it any of the attributes or characteristics 
of a corporation®® has been held not subject to a 
tax on corporations,®>! while limited partnerships 
organized under statutes giving to such organiza- 
tions features of a corporation do come within a 
statute taxing “corporations, limited partnerships 


and associations.’’52 


[§ 233] (2) Corporations 
States. 


48. Hoey v. Coleman, 46 F. 221; 
Erase v. Essex County, 105 Mass. 


[a]. Provision for sale of partners’ 
interest without dissolving firm. 
pas v. Essex County, 105 Mass. 


{b] Maragement of business in 
trustee.—Hoadley v. Essex County, 
105 Mass. 519. 


[ce] Effect of applicability of some 
corporate provisions to partnerships. 
—The feature of Pub. Acts (1921) No. 


84, making certain provisions of that }. 


act applicable to partnerships and as- 
*sociations, as well as corporations, 
cannot be construed to mean that the 
statutes speaking generally of corpo- 
rations are meant always to include 
partnerships, nor can it even be car- 
ried over so far as to make partner- 
ships liable for the annual report and 
privilege tax imposed on corporations 
by the clear and unambiguous lan- 
guage of Pub. Acts (1921) No. 865. 
Whitney Realty Co. v. Deland, 189 N. 
W. 1007, 220 Mich. 234. 


49. See Partnership § 1008. 
50. See statutory provisions. 
51. In re Emergency Profits Tax 


No. 2, 5 Pa.Dist.&Co. 585; Common- 
wealth v. Biddle & Henry, 2 Pa.Dist. 
&Co. 705. ‘ 


52. Com. v. Biddle & Henry, supra; 
In re Limited Partnership Taxation, 
28 Pa.Co. 582; Com. v. Sanderson, 
etc., Imp. Co., 3 Dauph.Co. (Pa.) 116. 


53. U.S.—Stone v. Farmers’ Loan 
& Trust Co., 6 S.Ct. 334, 388, 1191, 116 
U.S. 307, 29 L.Ed. 636; State v. Sea- 
board, ete., R. Co., 52 F. 450. 


Ala.—Kansas City, M. & B. R. Co. 
y. Stile, 62 So. 734, 182 Ala. 138. 


T1l.— Ohio, ete., R. Co. v. Weber, 96 
Ill. 443; Quincey R. Bridge Co. v. 
Adams County, 88 Ill. 615. ; 


Ky.—Louisville, etc., Ferry Co. v. 
Com., 57 S.W. 624, 626, 108 Ky. 717, 
22 Ky.L. 446, 480, 24 Ky.L. 1339 [rev 
23 S.Ct. 463, 188 U.S. 385, 47 L.Ed. 
513, and rev 23 S.Ct. 468, 188 U.S. 399, 
47 L.Ed. 519]. 2 


N.J.—Easton Delaware Bridge Co. 
v. Metz, 32 N.J.Law 199. 


Ohio.—Ach v. First Nat. Bank, 171 
N.E. 374, 34 OhioApp. 420; State v. 
Covington & Cincinnati Bridge Co., 6 
OhioN.P.N.S. 55. 


Pa.—Easton Bridge v. County, 9 Pa. 
‘415; Com. v. Trenton Bridge Co., 9 
Am.l.Reg. 298. 


54. Chicago, etc., R. Co. v. Auditor- 
Gen., 18 N.W. 586, 53 Mich. 79; State 
Treasurer vy. Auditor-Gen., 9 N.W. 258, 
46 Mich. 224; Easton Delaware Bridge 
Co. v. Metz, 32 N.J.Law 199. Com- 


Chartered 
Where the same corporation is chartered 
under the general or special laws of two or more 
states, or is formed by the consolidation of corpora- 
tions chartered by different states, it remains, in 
each of those states, a domestic corporation and tax- 
- able as such,®? although it is held that each state 
should tax only so much of the corporate property 


_ TAXATION 


tion.®® 


in Two 


pare State v. Seaboard, ete., R. Co., 52 
EF. 450. 


55. Exemption of particular corpo- 
rations see infra §§ 467-497. 


Particular corporations see infra §§ 
262-342. 


56. See statutory provisions. 


Classification of corporations see 
supra §§ 60-62. 


57. Constitutional restrictions, on 
classification of corporations see su- 
pra §§ 60-62. 


58. See statutory provisions; and 
infra this section, 
59. .U.S.—Western Union Tel. Co. 


v. Norman, 77 F. 13 [appeal dism 17 
S.Ct. 1002, 41 L.Ed. 1182]. 


Tll.—Distilling, etc., Co, v. People, 
43 N.E. 779, 161 Ill. 101. 


Md.—Roland Park Co. v. State, 31 
A. 298, 80 Md. 448. 


N.J.—Trenton Iron Co. v. Yard, 42 
N.J.Law 357. 


N.Y.—People vy. New York, 18 Wend. 
605. 


[a] Corporation operated at loss. 
—Moneyed or stock companies deriv- 
ing a profit from their capital are lia- 
ble to taxation, although their income 
was not equal to their expenditures 
for the year preceding the taxation. 
People v. New York, 18 Wend. (N.Y.) 
605. i 


60. U.S.—Gregg v. Sanford, 65 F. 
152), 125 C.C.A. 1525; 


Ariz.—Pacifie Fruit Express Co. v. 
City of Yuma, 261 P. 49, 32 Ariz. 601. 


Cal.—Story v. Richardson, 198 P. 
1057, 186 Cal. 162, 18 A.L.R. 750. 


Tll.—H. H. Kohlsaat & Co. v. O’Con- 
nell, 99 N.E. 689, 255 Ill. 271. 


Kan.—Kansas Wheat Growers’ 
Ass’n v. Board of Com’rs of Sedgwick 
County, 241 P. 466, 119 Kan. 877; State 
v. Sessions, 147 -P. 789, 95 Kan. 272 
[aff 38 S.Ct. 60, 245 U.S. 627, 62 L. 
Eid. 518]. 


Ky.—James v. Kentucky Refining 
Co., 113 S.W. 468, 132 Ky. 353; Stand- 
ard Oil Co. v. Com., 82 S.W. 1020, 119 
Ky. 75, 26 Ky.L. 985; Louisville To- 
bacco Warehouse Co. v. Com., 49 S.W. 
1069, 106 Ky. 165, 20 Ky.L. 1747, 57 
TL RvA. 3:3. 


La.—New Orleans Cotton Exchange 
v. Board of Assessors, 85 La.Ann. 
1154. 

Mass.—Frothingham Buildings v. 
Commonwealth, 144 N.E. 229, 249 
Mass. 290; Essex Co. v. Common- 
wealth, 141 N.E. 38, 246 Mass. 242; 


Attorney General vy. Boston, etc., R.| was 


Co., 124 N.E. 257, 233 Mass. 460. 
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as lies within its own boundaries or a proportionate 
part of the capital.®4 : 


[§ 234] c. Classification for Purpose of Taxa- 
Corporations are frequently grouped or 
classified for the purpose of taxation,®® such clas- 
sification being subject, however, to the general con- 
stitutional restrictions.®? 
within the purview of a particular statute depends, 
of course, on the terms thereof.°8 
the statute are general, it will include all domestie 
corporations, whether they are chartered by act of 
the legislature or organized under a general law of 
the state by filing a certificate or otherwise;*°® but 
if it enumerates the classes or kinds of corporations 
to which it is intended to apply, the particular com- 
pany, to be taxable, must be brought within the 
terms of the law.°° Where tax is imposed on corpo- 


What corporations come 


If the terms of 


N.J.—Mutual Benefit L. Ins. Co. v. 
Newark Receiver of Taxes, 33 N.J. 
Law 183 [aff 34 N.J.Law 489]. 


N.Y.—People ex rel. Beau-Site Co. 
v. State Board of Tax Com’rs, 180 N. 
Y.S. 687, 190 App.Div. 767; People. v. 
Kelsey, 96 N.Y.S. 745, 110 App.Div. 
617 Laff 77 N.E. 1194, 184 N.Y. 573]. 


Pa.—Commonwealth v. John Mec- 


Glinn Distilling Co., 108 A. 823, 265 
Pa. 346. 


R.I.—Spouting Rock Beach Ass’n v. 
Tax Com’rs of Rhode Island, 101 A. 


215, 40 R.I. 499; Newport Reading 
Ronee Petition, 44 A. 511, 21 RI. 
40. 


Tex.—State v. Fidelity, ete., Co., 80 
S.W. 544, 35 Tex.Civ.App. 214. 


Ont.—Rideau Club v. Ottawa, 15 
ae 118, 124, 10 Ont.W.R. 519 [cit 
ye]. 


[a] Business corporations.—(1) 
An incorporated social society, whose 
capital stock is divided into shares, is 
a “business corporation,” in so far 
as its classification is necessary to 
bring it within a statute imposing 
taxes on such bodies. Newport Read- 
ing Room’s Petition, 44 A. 511, 21 R. 
I, 440. (2) A canal company is not 
a business corporation although the 
canal is a small part of its business. 
Essex Co. v. Commonwealth, 141 N.E. 
38, 246 Mass. 242. 


[b] Corporation without capitai 
stock.—A mutual life insurance com- 
pany, which was incorporated without 
capital stock, cannot thereafter by a 
by-law change itself into a capital 
stock company, in order to reduce its 
taxes, the statute distinguishing be- 
tween the two kinds of corporations 
in regard to the mode of taxing them. 
Mutual Benefit L. Ins. Co. v. Newark 
Receiver of Taxes, 33 N.J.Law 183 [af€ 
34 N.J.Law 489]. 


{e] Distilling liquors.—A Dela- 
ware corporation, authorized ‘“‘to man- 
ufacture, distill, brew, rectify, refine, 
blend and deal in beverages of all 
kinds, both alcoholic and nonalcohol- 
ic,’ registered in Pennsylvania and 
engaged only in the blending and sell- 
ing of whisky at wholesale, is subject 
to a capital stock tax of ten mills on 
the value of imvested capital within 
the state under Act July 15, 1897 (P. 
L. p 292) § 2, imposing such tax on 
“companies organized and incorporat- 
ed for the purpose of distilling liq- 
uors and selling the same at whole- 
sale.’ Commonwealth v. John Mc- 
Glinn Distilling Co., 108 A.-823, 265 
Pa. 346. 

{[d] Manufacturing and mercantile. 
—(1) A corporation organized to make 
bakers’ goods and restaurant supplies, 
and sell them at wholesale and retail, 
organized for “manufacturing 


and mercantile” purposes, as those 
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rations organized for a particular purpose, the test 
of whether a particular corporation comes within 
the terms of the statute is not the actual business 
conducted by it,* but rather the purpose for which 
the corporation was organized,®? to determine which 
recourse must be had to the corporate charter®* and 
the statute under which the corporation was or- 
In determining the nature of a corpo- 


ganized.*4 
ration’s business for the purposes 


terms are used in the revenue statute; 
and the act of the state board of 
equalization in assessing its capital 
stock and franchise in excess of the 
valuation of its tangible property, 
which had been assessed by the local 
assessors, was unauthorized. H. H. 
Kohlsaat & Co, v. O’Connell, 99 N.H. 
689, 255 Ill. 271. (2) A corporation 
operating a hotel, conforming to the 
requirements of a hotel, as defined by 
Liquor Tax L. § 30 subd N, and man- 

aging and conducting a restaurant as 
’ apart of such hotel business, was not, 
by reason of such restaurant, ‘““man- 
ufacturing and mercantile corpora- 
tion,” liable for a franchise tax, under 
Tax L. art 9a (L. [1917] ¢ 726) the 
principal business being to conduct a 
first-class hotel, and the restaurant 
being merely a part thereof. People 
ex rel. Beau-Site Co. v. State Board 
of Tax Com’rs, 180 N.Y.S. 687, 190 
App.Div. 767. 


[e] Doing business for profit.—(1) 
In determining whether a corporation 
is assessable as carrying on a busi- 
ness for profit, failure to pay divi- 
dends is not material where a surplus 
is being accumulated. Spouting Rock 
Beach Ass’n v. Tax Com’rs of Rhode 
island. LO pA 215,240 RT 499.0 12) 
In view of Pub. L.. (1912) c 769 §§ 9, 
47, and Gen. L. (1896) ¢ 177, and char- 
ter provisions, a corporation was tax- 
able as a corporation carrying on 
business for profit. Spouting Rock 
Beach Ass’n v. Tax Com’rs of Rhode 
Island, supra. (38) A railroad com- 
pany empowered to operate, which 
leased its entire property with the 
- consent of the state, is not doing busi- 
ness for profit within St. (1918) ¢ 255 
§ 1. Attorney General v. Boston, etc., 

R. Co., 124 N.B. 257, 233 Mass. 460. 
~ (4) A domestic corporation, under 
Spee. Acts (1889) e¢ 171, which held, 
improved, and leased certain real es- 
tate, repaired buildings thereon and 
made investments in securities, was 
“doing business for profit,’ within 
St.) (C1919)\c' 355, .St..7(1920) ce 550; 
600, and Gen. L. c 63, relating to ex- 
cise taxes. Frothingham Buildings 
v. Commonwealth, 144 N.E. 229, 249 
Mass. 290. See Essex Theatres Co. 
v. Commonwealth, 163 N.E. 747, 265 
Mass. 210 (money received from sale 
of tickets by a corporation engaged in 
the exhibition of motion pictures in 
leased theatre buildings is “profits 
derived from uSe of tangible personal 
property” within the meaning of Gen. 
L. ec 63 § 32A, as added by St. [1923] 
ec 424 § 2). (5) An incorporated co- 
operative society organized to provide 
wires connected with a telephone ex- 
change or maintain an irrigation sys- 
tem for its members is a corporation 
“operated for pecuniary profit,” ‘“do- 
ing business for pay,’ within the 
meaning of those phrases as used in 
4 (1913), ce7135,. 136. «Statelv. Ses- 
sions, 0147 Pi 789, 95° Kan... 272) [att 
38 S.Ct. 60, 245 U.S. 627, 62 L.Ed. 518 
mem]. 


{f{] Employing its capital stock 
within state.—A statute applicable 
to any corporation so described will 
include a company whose only busi- 
ness is owning and managing an 
apartment house within the state. 
People v. Kelsey, 96 N.Y.S. 745, 110 
App.Div. 617 [aff 77 N.E. 1194, 184 N. 
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no effect. 


of taxation, the 


Y¥. 573]. rato 
[g] Merchants or mercantile.—A 
nonprofit cooperativa association, 


having no capital stock, organized 
under Rev. St. §§ 17—1601, 17—1602, 
to market, in pursuance of § 17—1616, 
wheat grown by its members is not 
“merchant” within § 79—1001, and 
is not required, under L. (1917) ¢ 320 
§ 3, now Rev. St. § 79—1006, to pay 
taxeS on. such wheat. Kansas Wheat 
Growers’ Ass’n v. Board of Com’rs of 
Sedgwick County, 241 P. 466, 119 Kan. 
877. 


[h] Moneyed corporations.—(1) 
This term, as used in a tax law, in- 
cludes all classes of corporations 
organized for business purposes, as 
distinguished from public and from 
charitable corporations, and thus in- 
cludes a guaranty and surety com- 
pany. State v. Fidelity, etc., Co., 80 
S.W. 544, 35 Tex.Civ.App. 214. (2) A 
membership corporation (cotton ex- 
change) organized solely to provide a 
meeting place for its members is not 
a corporation for gain, hence not a 
moneyed corporation. New Orleans 
Cotton Exchange v. Board of As- 
sessors, 35 La.Ann, 1154. : 


[i] Private car line.—(1) A cor- 
poration engaged in furnishing and 
leasing refrigerator cars is a “private 
ear line’ or “private car company” 
under tax statute (Civ. Code [1913] 
pars 4951, 4962). Pacific Fruit Ex- 
press ‘Co. v. City of Yuma, 261 P. 49, 
32 Ariz. 601. (2) A statute taxing 
“property” of private car lines in- 
cludes real property (Civ. Code [19131] 
pars 4953, 4955, 4959, 4960). Pacific 
Fruit Express Co. v. City of Yuma, 
supra. 

[i] Public Utilities.—(1) The pro- 
vision of Const. art 13 § 14, adopted 
in 1910, for taxation of electric com- 
panies in proportion to gross receipts, 
is applicable-only to public utilities. 
Story v. Richardson, 198 P. 1057, 186 
Cal. 162, 18 A.L.R, 750.. (2) The own- 
er of a 12-story office building in a 
city, in the subbasement of which 
were located three 125 horse power 
boilers, pumping engines, lighting 
engines, etc., to supply tenants oc- 
cupying the building with light, heat, 
hot water, elevator, and cleaning 
service, though during one year he 
supplied electrical energy and steam 
to ‘individuals not tenants, but oc- 
cupying property in the vicinity of 
the building, is not a public utility 
engaged in the transmission or sale 
of. electricity within Const. art 13 § 
14, providing for taxation in propor- 
tion to gross receipts of public utili- 
ties, despite the definition of public 
utility in the Public Utility Act § \2. 
Story v. Richardson, supra. 


[k]_ “Every other like company.”— 
The Kentucky statute imposing a 
franchise tax on every railroad com- 
pany, press despatch, telephone, turn- 
pike, palace car, sleeping car, and 
“every other like company” having 
or exercising any exclusive privileges 
not allowed to natural persons or for 
performing any public service, is held 
to apply to a corporation manufactur- 
ing cotton seed oil and owning tank 
cars by which such products are 
transported to its customers by rail- 
roads on a mileage basis. James y. 
Kentucky Refining Co., 113 S.W. 468, 
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[§§ 234-235- 


amount of business done®® or profits made®® is of 


[§ 235] d. Situs.¢7 Since the domicile of a corpo- 
ration is the state under whose laws it is incor- 
porated,®* a domestic corporation is not released 
from taxation because its business is conducted and 
its capital employed wholly in another state or 


i 


132 Ky. 353. 


61. People v. Miller, 73 N.E. 1102, 
181 N.Y. °328; In re Moses’ Estate, 
123 N.Y.S. 443, 138 App.Div. 525; In 
re White’s Hstate, 103 N.Y.S. 688, 118 
Avp.Div. 869; Commonwealth v. John 
McGlinn Distilling Co., 108 A. 823, 265 
Pa. 346. 


Test as to whether corporation is 
within exempted class see infra § 469. 


62. People v. Wyanet HElectric 
Light Co., 137 N.E. 834, 306 Ill. 377; 
In re De Peyster’s Estate, 104 N.B. 
714, 210 N.Y. 216; People v. Miller, 73 
N.E. 1102, 1104, 181 N.Y. 328; In re 
Moses’ Hstate, 123 N.Y.S. 448, 138 App. 
Div. 525; In re White’s Estate, 103 
N.Y.S. 688, 118 App.Div. 869; Com- 
monwealth v. John McGlinn Distill- 
ing Co., 108 A. 823, 265 Pa. 346. 


“And when we appeal to the reason 
of the thing it seems plain that the 
chartered privileges of a corporation 
as defined in its certificate of incor- 
poration, which is invariably framed 
in the language of the corporators, 
should be the index to its relations to 
the state, rather than the possibly 
sporadic and shifting exercise of any 
one or more of a larger number of 
the powers delegated to it.” People 
Msi 73 N.E. 1102, 1104, 181 N.Y. 


[a] Thus, where a corporation can 
be found to have been organized and 
incorporated “for the purpose of dis- 
tilling liquors and ‘selling the same 
at wholesale” within Act July 15, 
1897 (P. L. p 292), it is subiect to 
a capital stock tax of ten mills on 
the value of invested capital within 
the state, although under its charter 
powers it is engaged solely in blend- 
ing and selling of whisky at whole- 
sale, as, while in some cases equity- 
may control the apportionment of tax 
when duly assessed, it cannot in any 
manner affect the classification under 
a relevant statute. Commonwealth v. 


John McGlinn Distilling Co., 108 A. 
823, 265 Pa. 346. 
63. People v. Wyanet Electric 


Light Co., 137 N.E. 834, 306 Ill.- 377; 
In re De Peyster’s Estate, 104 N.E. 
714, 210 N.Y. 216; People v. Miller, 
T2 ON. 11029 28i NeW. (328s) re 
White’s Estate, 103 N.Y.S. 688, 118 
App.Div. 869. 

64. In re De Peyster’s Estate, 104 
N.E. 714, 210 N.Y. 216; People v. Mill- 
er, 73 N.E. 1102, 181 N.Y. 328; In re 
Moses’ Estate, 128 N.Y.S. 448, 138 
Avp.Div. 525: In re White’s Estate, 
103 N.Y.S. 688, 118 App.Div. 869. 


65. Spouting Rock Beach Ass’n_ vy. 
Tax Com’rs of Rhode Island, 101 A. 
215, 40 R.I. 499. 

66. Spouting, Rock Beach Ass’n v. 
Tax Com’rs of Rhode Island, supra. 

67. Cross references: 

As to particular corporations see pas- 

sim infra §§ 262-342. 

As to private persons and their prop- 

erty see supra §§ 206-225. 

Place of taxation within state see 

infra §§ 619-672. 

Taxation of capital representing ~ 
prcuerty. outside state see infra § 

68. 


an See Corporations § 3933 note 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 235] 


eountry,®® nor does it make any difference that its 


stockholders are nonresidents.7° 


Personal property.7! Although the situs of the 
personal property of a corporation for the purpose 
of taxation may be in.the state of the corporation,?? 
at least until the enactment of a law fixing the tax- 
able situs of the property within the state in which 
it is being used,’* so that such property not per- 
manently located outside the state may be taxed 
by the state of the corporation,‘ tangible personal. 
property permanently located outside the state is 
not taxable to the corporation in the state.75 


Intangible property’® has its situs for the pur- 
pose of taxation in the state of its corporate own- 


er.7¢ 


Money on deposit in bank.7® 


tuting but debts which are taxable 


69. Cream of Wheat Co. v. Grand 
Forks County, N. D., 40 S.Ct. 558, 253 
U.S. 325, 64 L.Ed. 931 Laff 170 N.W. 
863, 41 N.D. 330]; Com. v. Union Re- 
frigerator Transit Co., 80 S.W. 490, 
81 S.W..-268, 118 Ky. 131, 26 Ky.L. 
23,397 [rev.26 S.Ct. 36,:199. U.S. 194, 
50 L.Ed. 150]; Carlos Ruggles Lum- 
ber Co. v. Commonwealth, 158 N.E. 
899, 261 Mass. 450; People v. Wemple,. 
29 N.E. 812, 129 N.Y. 558. Compare 
People v. Campbell, 21 N.Y.S. 7, 66 
Hun 146. 


70. Louisville, ete, Canal Co. v. 
Com: 7.8. Mon. Gxy.), 1605'"/Com.; v. 
Hamilton Mfg. Co., 12 Allen (Mass.) 
298 [aff 6 Wall. (U.S.) 632, 18 L.Ed. 
904]. 


71. Of particular corporations see 
passim infra §§ 262-342. 


Place of taxation within state see 
infra §§ 619-672. 


Taxation of personalty of corpora- 
tions see infra §§*240, 255. 


72. State v. Union Tank Car Co., 
119 So. 310, 151 Miss. 797. 


73. Railey v. Board of Assessors, 
11 So. 93, 44 La.Ann. 765; State v. 
Union Tank Car Co., 119 So. 310, 151 
Miss. 797. 


[a] Legislature has power to sep- 
arate the situs of corporeal movables 
from the domicile of the owner for 
the purpose of taxation. Railey_v. 
Board of Assessors, 11 So. 93, 44 La. 
Ann. 765. 

Taxation of property of foreign 
corporation within state see infra 
§§ 326-342. 


74 Com. v. American Dredging 


Co., 15 A. 443, 122 Pa. 386, 9 Am.S.R. 
116, 1 LRA.) 237. 
75. Union Refrigerator Transit 


Co. v. Kentucky, 26 S.Ct. 36, 199 U.S. 
194, 50 L.Ed. 150; Deleware, etc., R. 
Co. v. Pennsylvania, 25 S.Ct. 669, 198 
U.S. 341, 49 L.Ed. 1077; Com. v. West 
India Oil Refining Co., 129 S.W. 301, 
138 Ky. 828, 86 L.R.A.(N.S.) 295; 
Com. v. Semet-Solvay Co., 105 A. 92, 
262 Pa; 234, 

[a] Statute imposing tax held in- 
valid.—Com. v. West India Oil Re- 
fining Co., 129 S.W. 301, 138 Ky. 828, 
36 L:R.A.(N.S.) 295. : 

76. Of individuals see supra §§ 
211-223. : 

Situs of intangibles in several ju- 
risdictions see supra § 223. 

77. Bridgeport Projectile Co. v. 
City of Bridgeport, 102 A. 644, 92 
Conn. 316; State vy. Great Northern 


Deposits of a do- 
mestic corporation in a bank in a foreign jurisdic- 
tion have a situs for the purpose of taxation in the 
state of the corporation,’® such deposits consti- 
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or domicile of the corporate owner.8® The corpo- 


ration may be taxed within the state only on its 


organization.®® 
Securities.°° 


at the residence 


Ry. Co; 16 IN Weo 297s 139%2Minn, 
469; Cleveland & Western Coal Co. v. 
O’Brien, 120 N.E. 214, 98 OhioSt. 14 
[aff 8 OhioApp. 247]; Commonwealth 
v. Semet-Solvay Co., 105 A. 92, 262 
Pa, 234. But see Utah-Idaho Sugar 
Co. v. Salt Lake County, 210 P. 106, 
60 Utah 491, 27 A.L.R. 874 (an as- 
sessment of so-called intangible prop- 
erty of a corporation having its home 
office in the county where the assess- 
ment was made, consisting of good 
will, earning capacity, productive- 
ness of the property, etc., is in excess 
of the jurisdiction or authority of 
the assessor or board of equalization, 
so far as it was based on factories 
and property used in connection 
therewith situate in other states). 


[a] Contract of sale.—As regards 
taxation, the situs of a contract for 
the sale of a railroad by a Washing- 
tton corporation to one who assigned 
to a Delaware corporation was in 
Washington. Port Angeles Western 
R. Co. v. Clallam County, Wash., 36 
F.(2d) 956; [mod 44 F.(2d) 28, and cert 
ere S.Ct. 495, 283 U.S. 848, 75 L.Ed. 


78. Of individuals see supra § 212. 


79. Bridgeport Projectile Co. v. 
City of Bridgeport, 102 A. 644, 92 
Conn. 316; Cleveland & Western Coal 
Co. v. O’Brien, 120 N.E. 214, 98 Ohio 
St. 14 [aff 8 OhioApp. 247]; In re As- 
sessment of Chickasha Milling Co., 
194 P. 217, 80. Okl. 102; In re Assess- 
ment of Chickasha Cotton Oil Co., 194 
P. 215, 80 Okl. 101; Com. v. Semet- 
Solvay Co., 105 A. 92, 262 Pa. 234. 


80. Bridgeport Projectile Co. v. 
City of Bridgeport, 102 A. 644, 92 
Conn. 316; Cleveland & Western Coal 
Co. v. O’Brien, 120 N.E. 214, 98 Ohio 
St. 14 [aff 8 OhioApp. 247]. 


[a] Debtor-creditor relationship 
is created by the deposit of a do- 
mestic corporation in a foreign juris- 


diction. Bridgeport Projectile Co. v. 
City of Bridgeport, 102 A. 644, 92 
Conn, 316: 


81. Bridgeport Projectile Co. vw. 
City of Bridgeport, supra. 


s2. See supra note 77, 
83. See supra § 212. 


84. Bridgeport Projectile Co. v. 
City of Bridgeport, 102 A. 644, 92 
Conn. 316; Commonwealth v. Semet- 
Solvay Co., 105 A. 92, 262 Pa. 234. 


85. Commonwealth v. Semet-Sol- 
vay Co., supra. 
86. Commonwealth v. Semet-Sol- 


vay Co., supra. 


intangible right to repayment on demand. 


Accounts receivable. 
and as in the case of individuals,*? the accounts 
receivable of a corporation have a situs in the state 
of the corporation,®* and hence are taxable to the 
corporation within, the state,8° regardless of their 
source or place of use.°® 


Corporate franchises.*7 The franchise of a cor-. 
poration exists only at the place of its domicile and 
residence,** and hence is taxable at the principle 
place of the corporation, that is, the state of its 


Like other intangibles,*? 


Like intangible property general- 


ly,°* securities owned by domestic corporations have 
their situs within the state for the purpose of tax- 
ation,®? even though kept outside the state.°? 


Shares of ‘stock. Shares of stock constitute per- 
sonal property of the individual,®* and, as such, 


87. Corporate franchises see infra 
§§ 241-247. 


88. Peo. v. Equitable Trust Co., 96 
N.Y. 387. 


89. Western Union Oil Co. v: Los 
Angeles County, 118 P. 721, 161 Cal: 
718; City of Los Angeles v. Western 
Union Oil Co., 118 P. 720, 161 Cal. 204; 
San Joaquin & K. R. Canal & Ir- 
rigation Co. v. Merced County, 84 P. 
285, 286, 2 Cal.App. 593. 


90. Taxation of corporate securi- 
ties see infra § 255. 


91. See supra note 77. 


92. Mass.—Bellow Falls Power Co. 
v. Com., 109 N.E. 891, 222 Mass. 51, 
Ann.Cas.1916C 834 [error dism 38 S. 
Ct. 68, 245 U.S. 630, 62 L.Ed. 520], 


Mich.—White Bros. Lumber Co. v. 
Corporation Tax Appeal Board, 192 
N.W. 570, 222 Mich. 274. 


Minn.—State v. Great Northern Ry. 
Co., 167 N.W. 297, 139 Minn. 469. 


N.Y.—People v. Campbell, 34 N.E. 
370, 188 N.Y. 543, 20 L.R.A. 453. 


Pa.—Com. v. Pennsylvania Coal 
Co., 9 Pa.Dist. 486. 


Wis.—Northwestern Mut. Life Ins. 
Co. v. State, 155 N.W. 609, 163 Wis. 
484 [aff 38 S.Ct. 444, 247 'U.S. 132, 
62 L.Ed. 1025]. 


[a] Real estate mortgages, being 
personal property of intangible char- 
acter, are taxable in the state which 
is the residence of the corporation 
owning them. Com. v. Pennsylvania 
Coal Co., 9 Pa.Dist. 486; Northwest- 
ern Mut. Life Ins. Co. v. State, 155 N. 
W. 609, 163 Wis. 484 [aff 38 S.Ct. 444, 
247 U.S. 132, 62 L.Ed. 1025). - 


[b] Bonds in foreign corporation. 
—Bellows Falls Power Co. v. Com., 
109 N.E. 891, 222 Mass. 51, Ann.Cas. 
1916C, 834 [error dism 388 S.Ct. 63, 
245 U.S. 630, 62 L.Ed. 520]; People v. 
Campbell, 34 N.E. 370, 138 N.Y. 543, 
20 L.R.A. 453. ' 


93. State’ v. Great Northern Ry. 
Co., 167 N.W. 297, 139 Minn. 469. 


94. Idaho.—Utah Mortg. Loan Cor- 
poration y. Gillis, 290 P. 714, 49 Idaho 
676 [foll Chicago Live Stock Loan 
Co. v., Ada, \County, 2:90), Ps “G17,5-49 
Idaho 684; Spokane & Pastern Trust 
Co. v. Gillis, 290 P. 717, 49 Idaho 685; 
and Union Central Life Ins. Co. v. Gil- 
lis, 290 P. 717, 49 Idaho 686]. 


Ind.—Hasely v. Ensley, 82 N.E. 809, 
40 Ind.App. 598. 


Mass.—Bellows Falls Power Co. v. 
Commonwealth, 109 N.E. 891, 222 
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may ordinarily be taxed to such holder in the state 
of his domicile.®* Situs of the shares of stock with- 
in the taxing state is the foundation of jurisdiction 
to tax,°® and that situs ordinarily can be only at 
the domicile of the owner®’ or at the domicile of the 
corporation.°® While the rule is that shares of 
corporate stock are taxable only at the domicile of 
the owner,*® yet the state has authority, in author- 
izing the creation of corporations, to require the 
payment of taxes on all shares issued, whether 
owned by residents! or nonresidents. No state 
can levy except through the corporation itself on the 
shares of corporate stock in the hands of nonresi- 
dents of the taxing state.* 


[§ 236] e. Time When Liability Attaches.* The 
time when the liability of a corporation for a tax 
attaches. depends on the particular statute in- 
volved.° Ordinarily, the liability of a corporation 
to taxation begins as soon as its organization is 
effected,® although in some states it will be charged 


TAXATION | 


i[§§ 935-237 


with only a proportional part of the taxes for the 
fiseal year within which it was incorporated ;’ and 
its subsequent dissolution will not relieve it from 
taxes already due.’ A corporation is liable on gross 
receipts for the year preceding the year in which 
the tax is assessed, even though it discontinues busi- 
ness in the year of the assessment.® Corporations 
owning property at the time when it becomes lia- 
ble for the tax fixed by the statute are liable for 
such tax even though the property is disposed of 


-or destroyed’ before the time when the assessment 


is actually made.?° 


[§ 237] f. Estoppel To Deny Liability. Ordinari- 
ly, mere submission to illegal taxes should not be 
construed into a recognition of the right so to tax 
as to estop the corporation from afterward deny- 
ing it,11 nor is a corporation estopped from disclaim- 
ing liability for a particular tax for a particular 
year by the filing of its report in a previous year.‘” 
An estoppel may arise, however, by failure of the 


Spee Oe 


Mass. 51, Ann.Cas.1916C 834 [error]S.E. 849, 84 W.Va. 402. 


dism 38 S.Ct. 63, 245 U.S. 630, 62 L 
Ed. 529 mem]. 


Mich.—White Bros. Lumber Co. v. 
Corporation Tax Appeal Board, 192 
N.W. 570, 222 Mich. 274. 


Pa.—Mercantile' Trust & Deposit 
Co. of Baltimore v. Mellon, 20 Pa.Co. 
25. : 


95. U.S.—Sturges v. Carter, 5 S.Ct. 
1014, 114 U.S. 511, 29 L.Ed. 240. 


Ind.—Hasely v. Ensley, 82 N.E. 809, 
40 Ind.App. 598. \ 


-Mass.—Bellows Falls Power Co. v. 
Commonwealth, 109 N.E. 891, 222 
Mass. 51, Ann.Cas.1916C 8384 [error 
dism 38 S.Ct. 63, 245 U.S. 630, 62 L. 
Ed. 520 mem]. 


Mich.—White Bros. Lumber Co. v. 
Corporation Tax Appeal Board, 192 
N.W. 570, 222 Mich. 274. 


Pa.—Mercantile Trust & Deposit 
Co. of Baltimore v. Mellon, 20 Pa.Co. 
25: 3 


96. Welch v. Burrill, 111 N.E. 774, 
223 Mass. 87.. 


97. Sturges v. Carter, 5 S.Ct. 1014, 
114 U.S. 511, 29 L.Hd. 240; Welch v. 
Burrill, 111 N.E. 774, 223 Mass. 87; 
Mercantile Trust & Deposit Co. of 
Baltimore v. Mellon, 20 Pa.Co. 25. 


98. Welch vy. Burrill, 111 N.E. 774, 
223 Mass. 87. 


99. Great Southern Life Ins. Co. v. 
City of Austin, 243 S.W. 778, 112 Tex. 
1, [rev (Civ.App.) 211 S.W. 482]. 


1. Person v. Board of State Tax 
Com’rs, 115 S.E. 336, 184 N.C. 499; 
Great Southern Life Ins. Co. v. City 
of Austin, 243 S.W. 778, 112 Tex. 1 
[rev (Civ.App.) 211 S.W. 482]. 


2. Person v. Board of State Tax 
Com’rs, 115 S.E. 336, 184 N.C. 499; 
Great Southern Life Ins. Co. v. City 
of “Austin, 2438 S.W. 778, 112° Tex. 1 
[rev (Civ.App.) 211 S.W. 482]. 


3. Person v. Board of State Tax 
Com’rs, 115 S.I. 336, 184 N.C. 499. 


4. As to private persons and prop- 
erty see supra § 126. 


5. See cases infra this note. 


[a] Fiscal year.—The phrase ‘“‘fis- 
cal year 1919,” as used in Acts Extra 
Sess. (1919) ¢ 7, taxing the income of 
corporations for such period, means 
the fiscal year ending June 380, 1919, 
and the tax thereby imposed is prop- 
erly levied on net incomes of cor- 
porations returned for that year. 
Turkey Knob Coal Co. v. Hallanan, 99 


[b] “Period cf tax.—(1) Under 2 
Comp. St. (1910) p 1620 § 38la, Act 
April 81884 (P. L. p 232), Act March 
17, 1892 (P. L. p 186), Act Febr. 19, 
1901 (P. L. p 31), the corporation 
franchise tax is to be computed for 
periods beginning and ending April 
18 of each year although the report 
of capital stock is to be made on the 
first Tuesday in May and to cover the 
stock issued on the first day of Janu- 
ary. Old Dominion Copper Mining & 
Smelting Co. v. State Board of Tax- 
es and Assessments, 103 A. 79, 91 N. 
J.Law 173 [aff 103 A. 690, 90 N.J. 
Law 364]. (2) Taxable status of cor- 
poration, under Tax L. art 9-a, for 
year commencing Nov. 1, 1919, is de- 
terminable Nov. 1, 1919, in view of § 
219-c. De La Vergne Mach. Co. v. 
State Tax Commission, 207 N.Y.S. 680, 
211 App.Div. 227 [aff 150 N.E. 536, 241 
N.Y. 517]., (8). Under St. (1919)..¢ 
355, as amended by St. (1920) c 549, 
where an excise tax was assessed 
against a corporation as of April 1, 
1920, based on the corporate excess on 
that date and the income returned by 
it for the calendar year 1919, a tax 
thereafter assessed as of July 24, 
1920, based on its net income from 
January 1, 1920, to July 29, 1920, 
when it sold its property and assets, 
was levied in respect to the doing of 
business during the calendar year be- 
ginning January 1, 1920. Spring- 
dale Finishing Co. v. Commonwealth, 
136 N.E. 250, 242 Mass. 37. (4) That 
part of the excise tax imposed under 
St. (1919) c 355, as amended by St. 
(1920) e 549, which is measured by 
the corporation’s net income, is levied 
for a period of time that is past, 
and not for a period in the future. 
Under St. (1919) c 355, as amended 
by St. (1920) c 549, an excise tax is 
imposed on a domestic corporation for 
the carrying on of business by it for 
a less period than one year, where the 
business was not carried on for the 
entire year, especially in view of the 
language of the statute as now found 
in Gen. L, c 63 § 80 subsee 6. Spring- 
dale Finishing Co. v. Commonwealth, 
supra. (5) Under Pub. Acts 1928, No. 
233, fixing the corporation privilege 
tax and requiring the July or August 
report of corporations to show the 
amount of ‘their capital stock and 
surplus on December. 31, or on the 
date of their fiscal year next ‘preced- 
ing the filing of their report, the tax 
year begins when a corporation may, 
be compelled to file its report and pay 
the fee or suffer the statutory penal- 
ty, and not whenever payment js 
made, In re Johnston-Newton Co., | 


195 N.W. 800, 225 Mich. 53 [aff 196 
N.W. 940, 226 Mich. 40]. 


[c] Assessment day.—That the in- 
come period established by St. (1919) 
c 355, as amended by St. (1920) ¢ 
549, imposing an excise tax measured 
in part by income and in part by cor- 
porate excess, is not coincident with 
the assessment day respecting the 
corporate excess, does not affect the 
validity of the excise. Springdale 
Finishing Co. v. Commonwealth, 136 
N.E. 250, 242 Mass. 37. 


6. See Anglo-American Ins. Co. v. 
District of Columbia, 16 D.C. 422. B 


7 People v. Miller, 88 N.Y.S. 197, 
94 App.Div. 564 [aff.72 N.E. 525, 180 
N.Y. 16]; Com. v. Wyoming Valley . 
Canal Co., 50 Pa. 410. 


8 In re Welsbach Incandescent 
Gaslight Co., 59 N.Y.S. 1006; Com. v. 
Caloric Co., 23 Pa.Dist. 812. 


9. Hann v. State Board of Taxes 
and Assessment, 147 A. 724 [foll 147 
A. 725, 7 N.J.Mise. 1047] (construing 
P. L. [1919] p 49)? 


[a] Justification of rule—‘“Fur- 
thermore, in theory at least, the 
method works no hardship upon cor- 
porations. A corporation organized 
January 1, 1927, and doing business 
from that time, would pay no 1927 
tax, inasmuch as it would have had 
no gross receipts for the preceding 
year. It would, however, in 1928 pay 
a tax based on the 1927 receipts; and 
if in 1928, or in any subsequent year, 
it should cease operations, dispose of 
its property, and surrender its fran- 
chise, it would suffer no inequity in 
being called upon to meet a tax lia- 
bility based on the preceding year’s 
business.” Hann y. State Board of 
oro and Assessment, (N.J.) 147 A. 


10. Hann v. State Board of Taxes 
and Assessment, 147 A. 724 [foll 147 
A. 725, 7 N.J.Misc. 1047]. 


11. _ People y. Alaska Pac. S. S. Co., 
187 P. 742, 182 Cal. 202; Farmers’ & 
Bankers’ Life Ins. Co. v. Anderson, 
232 P. 592, 117 Kan. 451; Marconi 
Wireless Tel. Co. v. Commonwealth, 
106 N.E. 310, 218 Mass. 558, Ann.Cas. 
1916C 214; City of New York v. Thir- 
ty-Fourth St. Crosstown Ry, Co., 122 
N.Y.S. 344, 187 App.Div. 644. 


12. People v. Alaska Pac. S. S. Co., 
187 P. 742, 182 Cal. 202. 


{a]| Franchise tax.—A foreign cor- 
poration was not estopped to show 
that during a certain year it exercised 
no franchise to do business in the 
state, other than in interstate ‘com- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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corporation to proceed or raise its objection in the 
manner provided by the statute,1? or from the re- 
ports or statements filed by the corporation from 
which the tax is assessed and computed,'* or from 
acquiescence as to matters which form the basis of 


the tax.15 


[§ 238] g. Corporate Property in General.1® Ex- 
cept in so far as it may be exempted by charter or 
statute,’ all the property of a corporation is sub- 
ject to taxation in the same way as if it were held 
by an individual,1® even where the franchise of the 
corporation is not subject to taxation,1® and re- 
gardless of where the stockholders reside.2° 
a general rule the taxing power of the state oper- 
ates upon all the property of the corporation within 
the territorial limits of the state,2! no property 
being exempt from this power unless by virtue of 
Whether or not property of 
a corporation is “operative” within the terms of a 


some positive law.?? 


merce, and so was not taxable there- 
on, by reason of its report in the prior 
year as required by tax law, nor by 
its payment under protest of the tax 
levied for such prior year, nor by its 
failure and refusal to make the re- 
port in the year in question, and the 
consequent arbitrary assessment on 
the claimed franchise. People _ v. 
Alaska Pac. S. S. Co., 187 P. 742, 182 
Cal. 202. 


13. Providence Engineering Corp. 
v. Downey Shipbuilding Corp., 8 F: 
(2a) 304; Beai-Doyle Dry Goods Co. 
ve Beller, 150 S.W. 10338, 105 Ark. 

70. 

[a] Double taxation.—A corpora- 
tion may not complain of double tax- 
ation resulting from its own failure 
properly to assess its personal prop- 
erty, and where it did not pursue the 
remedy given by Kirby Dig. § 7180, 
for the refunding of taxes erroneous- 
ly ‘assessed. Beal-Doyle Dry Goods 
SF v. Beller, 150 S.W. 1033, 105 Ark. 

70. 

Estoppel for failure to seek review 

before board or Officer see infra § 1005. 


14. See infra § 827. 
15. People ex rel. East River Ter- 
minal R. R. v. State Board of Tax 


Com’rs, 146 N.Y.S. 112, 160 App.Div. 
771 [aff 140 N.Y.S. 722, 79 Mise. 134]; 
People ex rel. United Natural Gas Co. 
v. Priest, 136 N.Y.S. 575, 152 App.Div. 
249 [aff 126 N.Y.S. 472, 70 Misc. 69]. 


[a] Franchise tax.—(1) A termi- 
nal company which did not affirma- 
tively assent to the contention of city 
authorities that some of the streets 
used by it were public streets, but 
which acted as if it acquiesced in such 
contention and under the permission 
of such authorities, is ‘estopped, in 
a proceeding to assess a special fran- 
chise, from claiming that they were 
not public streets. People ex rel. Hast 
River Terminal R. R. v. State Board 
of Tax Com’rs, 146 N.Y.S. 112, 160 
App.Div. 771 [aff 140 N.Y.S. 722, 79 
Misc. 134]. (2) A foreign corporation 
was estopped by long use from de- 
claring that it holds no special fran- 
chise for the laying of its pipes in 
village streets. People ex rel. Unit- 
ed Natural Gas Co. v. Priest, 136 N.Y. 
S. 575, 152 App.Div. 249 [aff 126 N.Y. 
S. 472, 70 Misc. 69]. 


16. Of individuals see supra § 134. 

17. Exemptions see infra §§ 467— 
479. 

18. U.S.—Adams Exp, Co. v. Ohio 


State Auditor, 17 S.Ct. 604, 166 U.S. 
185, 41 L.Ed. 965; Gordon v. Appeal 
Tax Ct., 3 How. 133, 11 L.Ed. 529. 


Conn.—Bridgeport Projectile Co. v. 
City of Bridgeport, 102 A. 644, 92 
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, 


oe stockholders.?8 


Conn, 316. 


Ky.—Louisville, etc., Canal Co. v. 
Com., 7 B.Mon. 160. 


Mass.—Greenfield v. Franklin Coun- 
ty, 135 Mass. 566. 


Mich.—Detroit Citizens’ St. R. Co. v. 
Detroit, 85 N.W. 96, 86 N.W. 809, 125 
Mich, 673, 84 Am.S.R. 589. 


Minn.—State v. Northwestern Tel. 
Exch. Co., 120 N.W. 534, 107 Minn. 


. 390. 


Ohio.—4tna Standard Iron, etc, 
Co. v. Taylor, 13 OhioCir.Ct. 602, 5 
OhioCir.Dec. 242. J 


Pa.—Lackawanna Iron, etc., Co. v. 
Luzerne County, 42 Pa. 424. 


[a] Good will of business.—(1) 
The good will of a newspaper is prop- 
erty, the value of which is to be tak- 
en into account in appraising the val- 
ue of stock in the company. Matter 
of Jones, 59 N.Y.S. 983, 28 Misc. 356, 
1 Mills 172. (2) But in cases where 
the good will of a business as such 
is not taxable, a corporation cannot 
diminish its liability for taxes by 
charging off a certain amount from 
the value of its real estate and fix- 
tures to the account of good will, 
where there has been no depreciation 
in the value of those items. People v. 
Neff, 46 N.Y.S. 299, 19 App.Div. 596 
[aff 48 N.E. 820, 154 N.Y. 437]. 

[b] Notes distributed to stock- 
holders.— Where a corporation owning 
notes secured by mortgages on lands 
sold by it distributed such notes, to- 
gether with cash to its stockholders, 
as a dividend, guaranteeing the notes 
and the expenses of collection, the 
notes to be held by the stockholders, 
receiving them until payment or fore- 
closure, it was held that the title to 
the notes did not pass absolutely to 
the stockholders and that the corpo- 
ration was subject to taxation there- 
on. Adams v. Delta, etc., Land Co., 
42 So. 170, 89 Miss. 817. 

[ec] Scrip.—The fund represented 
by scrip, issued by a corporation to 
its stockholders, the fund being re- 
tained by the corporation, and being 
contingently liable tor its. debts, 
forms part of its taxable property. 
People v. New York Tax, etc., Com’rs, 
28 Hun 261 [aff 91 N.¥. 670]. 

[ad] Riparian rights owned by cor- 
poration see People v. Smith, 75 N.Y. 
S. 1100, 70 App.Div. 543 [aff 67 N.E. 
1088, 175 N.Y. 469]. 

Taxation of individuals and their 
property see supra §§ 118-220. 


19. Gordon v. Appeal Tax Ct., 3 
How. (U.S.) 133, 11 L.Ed. 529. 


20. Situs of corporation and its 
property see supra § 235. 


Public or quasi-public corporations. 
risdictions the real estate of public or quasi-publie 
corporations essential to the exercise of their fran- 
chises is not subject to local taxation in the absence 
of legislative authority,?® in such jurisdictions the 
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provision authorizing a tax on property of certain 
specified corporations used in the operation of their 
business is determined by the use to which such: 
property is put,?° but it is the use by the owner 
which determines its status.?4 


[§ 239] h. Real Property.?® Under the laws gen- 
erally in force, a corporation is taxable on its real 
estate as a private individual would be,?*® although 
the land so taxed represents a part of the corpora- 
tion’s capital invested in it,?7 and although a statute 
provides that land held by a corporation shall be 
considered as personal property, this being merely 
intended to qualify and define the interest of the 


In some ju- 


21. Iowa Homestead Co.,v. Web- 
ster County, 21 Iowa 221; Com. v. 
Ledman, 106 S,W. 247, 127 Ky. 603, 
32 Ky.L. 452. 


22. See infra § 467. 


23. Southern California Telephone 
Co. v. State Board of Equalization, 
(Cal.) 259 P. 47; Pacific Telephone & 
Telegraph Co. v. State Board of 
Equalization, (Cal.) 259 P. 42, 


24. Southern California Telephone 
Co. v. State Board of Equalization, 
(Cal.) 259 P. 47; Pacific Telephone & 
Telegraph Co, v. State Board of 
Equalization, (Cal.) 259 P. 42. 


Fee of property see infra § 


25. Of individuals see supra § 135. 


26. Quincy R. Bridge Co. v. Adams 
County, 88 Ill. 615; Society for Pro- 
motion of Learning v. New Bruns- 
wick, 25 A. 853, 55 N.J.Law 65; Car- 
bon Iron Co. v. Carbon County, 39 Pa. 
251; Com. v. Atlantic Crushed Coke 
Cos,.4) Pa.Cor (60. 


[a] Bridges.—(1) Under some 
statutes bridges belonging to a cor- 
poration are taxable as real estate 
(Quincy R. Bridge Co. v. Adams 
County, 88 Ill. 615), (2) but not under 
others (Middletown, etc., Bridge Co. 
v. Middletown, 59 A. 34, 77 Conn. 314). 


27. Nashville Gas Light Co. v. 
Nashville, 8 Lea (Tenn.) 406. See al- 
so infra § 250, 


[a] Where tax imposed on corpo- 
ration is based on its capital ‘“‘em- 
ployed” within the state and is grad- 
uated according to dividends earned, 
the company cannot be taxed upon so 
much of its capital stock as is invest- 
ed in unproductive real estate which 
it is holding merely as an investment. 
People v. Roberts, 51 N.E. 1093, 157 
N.Y. 677. 


28. Cumberland Mar. 
Portland, 37 Me. 444. 

29. In re Baltimore & Philadelphia 
Steamboat Co., 153 A. 559, 302 Pa. 364; 
Conoy Tp. v. York Haven Electric 
Power Plant Co., 71 A. 207, 222 Pa. 
319; St. Mary’s Gas Co. v. Elk County, 
43 A. 321,191 Pa. 458; Southern Elec- 
tric Light & Power Co. v. Philadel- 
phia, 43 A. 123, 191 Pa. 170; North- 
ampton County v. Haston Pass. Ry. 
Co., 23 A. 895, 148 Pa. 282; Wayne 
County v. Delaware, etc., Canal. Co., 
15 Pa. 351; Yellow River Imp. Co. v. 
Wood County, 51 N.W. 1004, 81 Wis. 
554, 17 L.R.A. 92. 


[a] Reason for rule.—‘“The power 
to tax necessarily includes the power 
to sell for nonpayment of taxes, and 
thus the property of a public corpo- 
ration, without which it could not 
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property of such corporations not being considered 
as coming within the terms of statutes imposing tax- 
es on real property generally.*° 


[§ 240] i. Personal Property. The personal prop- 
erty of corporations is as much the subject of taxa- 
tion?! as is the personal property of individuals,*? 
and in many jurisdictions there are statutes impos- 
ing such a tax.* A statute imposing a tax on the 
personal property of corporations does not include 
within its terms the accounts receivable of a cor- 
poration in view of a section of the law to the effect 
that “book eredits, promissory notes, and other per- 
sonal credits” are not personal property.** 


Money paid by a corporation for the purpose of 
effecting an organization or putting the company 
‘into legal shape to do business is not a taxable asset 
in the hands of the company.?° 

[§ 241] j. Franchises and Privileges—(1) Defini- 
tion and General Nature. As has been stated else- 


where, franchises are special privileges conferred by 
a government upon individuals and which do not 
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belong to the citizens of a county generally, of com- 
mon right.2° The term “corporate franchise,” how- 
ever, as used in the tax statutes, has no uniform 
meaning, its meaning within the particular jurisdic- 
tion depending on the particular statute.** It is 
sometimes regarded as the mere right to be, or ex- 
ist as, a corporation,?® this being considered as the 
general franchise of a corporation.*® Again it may 
be the rights and privileges conferred upon exist- 
ing corporations,*® .the latter being considered as 
secondary or ‘special franchises.*+ Corporate fran- 
chises are frequently regarded in tax laws as per- 
sonal property.*? 


Franchise tax is a tax imposed upon a corporation 
for the right or privilege of being a corporation or 
of doing business in a corporate capacity,** or for 
the privilege of exercising its corporate powers.** 


[§ 242] (2) As Subject of Taxation**—(a) In 
General. Nothing can be more certain in legal de- 
cision than that the privileges and franchises of a 
private corporation may be taxed,*® the manner and 


perform its duties to the public, could 
be sold piecemeal, and the corporate 


purpose be defeated by divesting the’ 


title to certain portions of the real 
estate against which tax liens were 
filed.’ Conoy Tp. v. York Haven 
Electric Power Plant.Co., 71 A. 207, 
208, 222 Pa. 319. 


As to particular public corporations 
see passim infra §§ 262-325. 


30. Conoy Tp. v. York Haven 
Electric Power Plant Co., 71 A. 207, 
222 Pa. 319 (water and power com- 
pany); Wayne County v. Delaware, 
ete., Canal Co., 15 Pa. 351 (canal com- 
‘pany); Yellow River Imp. Co. v. 
Wood County, 51 N.W. 1004, 81 Wis. 


554, 17 L.R.A. 92 (flooding dam of, 


quasi-public corporation chartered 
for the purpose of improving the nav- 
igation of a river and used only for 
this purpose and essential to the ex- 
ercise of the company’s franchises). 


[a] Such corporations include 
turnpike, navigation, canal, railroad, 
street railroad, artificial and natural 
gas, water, and electric light and 
power companies. See Conoy Tp. v. 
York Haven Electric Power Plant Co., 
71 A. 207, 222 Pa. 319. 


[b] Test as to whether a corpora- 
tion is a public or quasi-public corpo- 
ration is not what the corporation has 
actually done, but what it is author- 
ized to do and may be compelled to 
do under its charter. Conoy Tp. v. 
York Haven Electric Power Plant Co., 
[1 A, 207, 222 Pa. 319. 


$1. Liverpool, etc., - Ins. \Co. |v. 
Board of Assessors, 11 So. 91, 44 La. 
Ann. 760, 16 L.R.A. 56. 


32. See supra § 154. 
33. See statutory provisions. 
34. Porto Rico Coal Co. v. Dom- 


enech, 41 F.(2d) 183. 


35. Com. v. Ledman, 106 S.W. 247, 
127 Ky. 608, 32 Ky.L. 452. 


36. See Franchises § 1. 
37. Cumberland Tel. & Tel. Co. v. 
Hopkins, 90 S.W. 594, 121 Ky. 850. 


And see statutory provisions. 


{a] Under particular statutes.— 
(1) The word “franchise,” in Ky. St. 
~ (1903) §§ 4077-4080, providing for 
the assessment of a _ corporation’s 
franchise, embraces all the intangible 
property of the company, and is not 
used in its strict technical sense. 
Western Union Tel. Co. v. Norman, 
77 F. 13 [appeal dism 17 S.Ct. 1002, 41 


L.Ed. 1182] (St. [1894] § 1077); Com- 
monwealth v. Chesapeake O. Ry. 
Co., (Ky.) 91 S.W. 672. (2) The word 
“franchise,” as used in Cobbey St. 
Annot. (1903) § 10,477, relating to 
taxation, includes all rights and priv- 
ileges granted to, or exercised by, a 
person, association, or corporation en- 
gaged in the express, telegraph, or 
telephone business in the _ state. 
Western Union Telegraph Co. v. City 
of Omaha, 103 N.W. 84, 73 Neb. 527. 


“Corporate franchise” generally see 
ey Ears S § 160; Franchises §§ 


38. Cumberland Tel. & Tel. Co. v. 
Hopkins, 90 S.W. 594, 121 Ky. 850. 


“The general franchise of a corpo- 
ration is its right to live and do busi- 
ness by the exercise of the corpo- 
rate powers granted by the state.” 
People ex rel. Harlem River & P. C. 
R. Co. v. State Board of Tax Com’rs, 
109 N.B. 569, 215 N.Y. 507, 511, LRA. 
1916B 1222. 


39. Gulf Refining Co. v. Cleveland 
Trust Co., (Miss.) 108 So. 158; Peo- 
ple ex rel. Harlem River & P. C. R. Co. 
v. State Board of Tax Com’rs, 109 N.E. 
569, 215 GN VY) 5607, B R-A1916B° 1222. 


40. Cumberland Tel. & Tel. Co. v. 
Hopkins, 90 S.W. 594, 121 Ky. 850; 
Western Union Tel. Co. v. Omaha, 103 
N.W. 84, 73 Neb. 527; People v. 
Priest, 77 N.Y.S. 382, 75 App.Div. 131. 


[a] Thus the franchise made tax- 
able by Tax L. § 2 subd 3, as amended 
by L. (1899) ¢ 712, does not mean the 
right to exercise corporate functions, 
but the right to use the public streets, 
highways, or public places for the 
purpose of laying pipes or mains, ei- 
ther as an individual or a corporation, 
The right so to use the public streets 
or highways is a property right, and 
it ls because such property has a val- 
ue that the right exists to assess it. 
The franchise thus made _ taxable 
must mean some special privilege de- 
rived from some governmental body 
or some political body having author- 
ity to grant the property right sought 
to be taxed. It is this species of 
property, intangible in its nature, 
which the law was enacted to reach. 
People v. Priest, 77 N.Y.S. 382, 383, 
75 App. Div. 131. 


41. Gulf Refining Co. v. Cleveland 
Trust Co., (Miss.) 108 So. 158. 


42. People v. New York Tax 
Com’rs, 10 N.E. 487, 104 N.Y. 240. 


Situs of franchise see supra § 235 
text and notes 87-89. 


43. Pacific Co. v. Johnson, (Cal.) 
298 P. 489; American Mfg. Co. v. 
Commonwealth, 146 N.E. 801, 251 
Mass. 329; State v. Clement Nat. 
Bank, 78 A. 944, 84 Vt. 167, Ann.Cas. 
L912) 22 Sfaff 34 3S:Cty 325231)" es: 
120, 58 L.Ed. 147]. F 


44. Warfield v. Gaston, 49 So. 412, 
161 Ala. 672; Louisville & N. R. Co. 
v. Gaston, 49 So. 412, 161 Ala. 668 [rev 
on other grounds 30 S.Ct. 291, 216 U.S. 
418, 54 L.Ed. 542]; Central of Georgia 
Ry. Co. v. Gaston, 49 So. 412, 160 Ala. 
671 frev’ 30° S.Ct 291) 216 (U.S. 4s. 
54 L.Ed. 542]; Southern Ry. Co. v. 
Greene, 49 So. 404, 160 Ala. 396 [rev 
30 S.Ct. 287, 216 U.S. 400, 54 L.Ed. 
536, 17 Ann.Cas. 1247]. 


_ 45. Of particular corporations see 
infra §§ 263, 272, 291 and passim in- 
fra §§ 293-342. 


46. U.S.—Kansas City, Fort Scott 
& Memphis Ry. Co. vy. Botkin, 36 S.Ct. 
261, 240 U.S. 227, 60 L.Ed. 617; Provi- 
dent Inst. for Savings vs Massachu- 
setts, 6 Wall. 611, 18 L.Ed. 907 [aff 
12 Adlen (Mass.) 312]; Society for 
Savings v. Coite, 6 Wall. 594, 18 L.Ed. 
897 [aff 32 Conn. 173]; Educational 
Films Corp. of America v. Ward, 41 F. 
(2d) 395 [aff 51 S.Ct. 170, 282 U.S. 379, 
75 L.Ed. 400, 71 A.L.R. 1226]. 


Cal.—Pacific Co. v. Johnson, 298 P. 
489, 212 Cal. 148; Bank of California 
v. San Francisco, 75-P. 832, 142° Cal. 
276, 100 Am.S.R. 130, 64 L.R.A. 918; 
San Joaquin & K. R. Canal & Irr. 
Co. v. Merced County, 84 P, 285, 2 Cal. 
App. 593. 


Hawaii.—In re Honolulu 
Transit, etc., Co., 18 Hawaii 15. 


Ky.—Henderson Bridge Co. v. Neg- 
ley, 68 S.W. 989, 23 Ky.L. 746. 


Mass.—Carlos Ruggles Lumber Co. 
v. Commonwealth, 158 N.E. 899, 261 
Mass. 450. - 


Minn.—State v. Duluth Gas & Wa- 
ter Co., 78 N.W. 1032, 76 Minn. 96, 57 
L.R.A, 63. 


N.Y.—Peo. v. Wemple, 29 N.E. 812, 
129°N-Y. 658; 

Ohio.—Southern Gum Co. vy. Laylin, 
64 N.E. 564, 66 OhidSt. 578. 

Pa.—Philadelphia Contributionship, 
etc. v..Com., 98; Pa. 48. 


Tex.—Stephens County v. J. N. Mc- 
Cammon, Inc., (Commn.App.) 40 S.W. 


Rapid 
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method being in the control of the state,#7 subject 
( utional In some jurisdic- 
tions provision is made in the constitution for the 
imposition of a corporate franchise tax,*® such pro- 
visions having been held to be mandatory.®® Fran- 
chises that are thus subject to taxation are those 
conferring the privilege of doing business as a cor- 
poration,®' as well as special franchises or those 
conferring special privileges upon the corporation.®? 
The franchise to bea corporation is one distinet 
from the franchise to do business as a corporation,®? 


to constitutional limitations.¢§ 


(2d) 67. 


[a] Power of state to impose tax 
on. the franchise of corporations with- 
in the state is well established. Edu- 
cational Films Corp. of America v. 
Ward, 41 F.(2d) 395 [aff 51 S.Ct. 170, 
“Eprienn 379, ‘75 L.kd. 400,71 A.L.R. 


47. Bank of California v. San 
Francisco, 75 P. 832, 142 Cal. 276, 100 
Am.S.R. 130, 64 L.R.A. 918; Bergen 
Aqueduct Co. v. State Board of Taxes 
and Assessments, 112 A. 881, 95 N.J. 
Law 486. 


[a] It will be presumed, in the ab- 
sence of a declaration to the contrary, 
that the general assembly, in enact- 
ing the Franchise Tax Law, did not 
mean to depart from the fixed public 
policy of the state with reference to 
the levying of taxes. State ex rel. 
Marquette Hotel Inv. Co. v. State Tax 
i aca 221 S.W. 721, 282 Mo. 


48. See supra §§ 7-117. 
49. See constitutional provisions. 


[a] Statute providing for organi- 
zation of corporation to demonstrate 
value of single tax theory did not vio- 
late Const. (1901) § 229, declaring 
that the legislature shall by general 
law provide for the organization of 
corporations whose charters shall be 
subject to amendment or repeal, and 
for the payment of a franchise tax 
by corporations organized under the 
laws of the state in proportion to the 
amount of capital stock, and except- 
ing benevolent or educational corpo- 
rations. Fairhope Single Tax Corpo- 
ees v. Melville, 69 So. 466, 193 Ala. 


50. State v. Elba Bank & Trust 
Co., 91 So. 917, 18 Ala.App. 253 [cert 
den 91 So. 922, 207 Ala. 711]. 


[a] Application of mandate.—The 
provision of Const. (1901) § 229, that 
the legislature shall provide for the 
payment of a franchise tax by corpo- 
rations, is mandatory, and the man- 
date applies to all domestic corpora- 
tions save those expressly excepted 
from the tax. State v. Elba Bank & 
Trust Co., 91 So. 917, 18 Ala.App. 253 
[cert den 91 So. 922, 207 Ala. 711]. 


51. Schwab v. Richardson, 44 S.Ct. 
60, 263 U.S. 88, 68 L.Ed. 183 [aff 104 
P. 396, 188 Cal. 27]; State v. Illinois 
Cent. R. Co., 92 N.E. 814, 246 Ill. 188; 
Bergen Aqueduct Co. v. State Board 
of Taxes and Assessments, 112 A. 881, 
95 N.J.Law 486. 


[a] State may require, as the con- 
dition of a grant to do business to a 
corporation, payment of a _ specific 
sum based on the gross receipts, or 
of any sum to be ascertained in any 
convenient mode the legislature may 
prescribe. Bergen Aqueduct Co. Vv. 
State Board of Taxes and Assess- 
ments, 112 A. 881, 95 N.J.Law 486. 


52. Postal Telegraph-Cable Co. v. 
City of Los Angeles, 128 P. 19, 164 
Cal. 156; People ex rel. Grand Trunk 
Ry. Co. of Canada v. Gilchrist, 161 
N.E. 432, 248 N.Y. 97; People ex rel. 
Lehigh Valley Ry. Co. v. State Tax 
Commission, 159 N.E. 703, 247 N.Y. 9; 
New York & Queens Electric Light & 
Power Co. v. Delaney, 128 N.#. 131, 
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229 N.Y. 184; People ex rel. Barron 
v. Knapp, 203 N.Y.S. 76, 208 App. 
Div. 127 [aff 183 N.Y.S. 750, and aff 
147 N.E. 204, 239 N.Y. 581]; People 
ex rel. Niagara Falls International 
Bridge Co. v. State Tax Commission, 
170 N.Y.S. 997, 103 Misc. 648. 


[a] What constitutes generally.— 
If the exercise of a corporate fran- 
chise is not based on authority grant- 
ed by the state, if it does not rest on 
public favor rather than private right, 
the corporation does not enjoy a spe- 
cial franchise within Tax L. § 2. Peo- 
ple ex rel. Grand Trunk Ry. Co. of 
ae v. Gilchrist, 161 N.E. 432, 248 


[b] Maintenance of bridge by a 
public Service corporation across nav- 
igable water is a taxable franchise, 
although the bed is privately owned 
and navigation is unobstructed (Tax 
L. § 2 subd 6). People ex rel. Lehigh 
Valley Ry. Co. v. State Tax Commis- 
Sion, 159 N.E. 703, 247 N.Y. 9. 


[c] Permission to have and to op- 
erate its cable upon bridge constitutes 
a right which, in connection with its 
physical property, could be assessed 
as a special franchise, under Tax L. 
art 1 § 2 subd 6. -New York & Queens 
Electric Light & Power Co. v. De- 
laney, 128 N.B. 131, 229 N.Y. 184. 


[d] Right to construct bridge and 
to contract with railroads for its uSe, 
given by L. (1846) c 104, amended by 
L. (1853) ec 622, is not taxable as spe- 
cial franchise, defined by L. (1916) 
e 323 § 1, amending Tax L. § 2 subd 
6. People ex rel. Niagara Falls In- 
ternational Bridge Co. v. State Tax 
Commission, 170 N.Y.S. 997, 103 Misc. 
648. 


[e] Right to occupy streets is a 
franchise for purposes of taxation. 
Postal Telegraph-Cable Co. v. City of 
Los Angeles, 128 P. 19, 164 Cal. 156. 


[f] Statute construed.—-An associ- 
ation furnishing ticker service to sub- 
scribers by means of wires leased 
from a telephone company, and not of 
itself owning any wires or other tan- 
gible property in the streets, was not 
exercising a special franchise subject 
to taxation, under Tax L. § 2 subd 6, 
defining special franchises, as a “‘spe- 
cial franchise’ contains the element 
of physical property in the streets 
sand the grant from the state of a 
right to construct, maintain, or oper- 
ate it. People ex rel. Barron v. Knapp 
203 N.Y.S. 76, 208 App.Div. 127 [aff 
183 N.Y.S. 750, and aft 147 N.E. 204, 
239 N.Y. 581]. 


53. Adams Express Co. v. Ohio 
State Auditor, 17 S.Ct. 604, 166 U.S. 
185, 41 L.Ed. 965; Memphis & L. R. 
R. Co. v. Railroad Com/’rs, 5'S:Ct. 299, 
112 U.S. 609, 28 L.Ed. 837; London & 
San Francisco Bank v. Block, 117 F. 
900; Southern Ry. Co. v. Greene, 49 
So. 404, 160 Ala. 396; San Joaquin & 
K. R. Canal & Irr. Co. v. Merced 
County, 84 P. 285, 2 Cal.App. 593; 
Union Steam Pump Sales Co. v. De- 
land, 185 N.W. 3538, 216 Mich. 26}. 


54. Memphis & L. R. R. Co. v. Rail- 
road Com’rs, 5 S.Ct. 299, 112 U.S. 609, 
28 L.Ed. 837; London & San Francisco 
Bank v. Block, 117 F. 900; Southern 
Ry. Co. v. Greene,.49 So. 404, 160 Ala. 


[61 C.J.] 253 


the former belonging to the corporators,** the lat- 
ter to the corporation,®® and each may be the sep- 
arate subject of a tax.®® 
porations engaging in some special or exclusive priv- 
ilege or franchise not allowed by law to others are 
subject to a franchise tax,°’ other corporations en- 
joying no privileges not exercised by natural per- 
sons not being liable therefor.®§ 
to be a corporation is assessable against the cor- 
poration and not to its members.®® 
the franchises of other corporations escape assess- 


In some jurisdictions cor- 


The franchise 


The fact that 


396; Union Steam Pump Sales Co. v. 
Deland, 185 N.W. 353, 216 Mich. 261. 


55. Memphis & L. R. R. Co. v. Rail- 
road Com’rs, 5 S.Ct. 299, 112 U.S. 609, 
28 L.Ed. 837; London & San Fran- 
cisco Bank v. Block, 117 F. 900; 
Southern Ry. Co. v. Greene, 49 So. 
404, 160 Ala. 396; Union Steam Pump 
Sales Co. v. Deland, 185 N.W. 353, 216 
Mich. 261. 


56. Union Steam Pump Sales Co. v. 
Deland, supra. 
_ [a] Mere fact that a corporation 
is organized for the specific purpose 
of acquiring, and is given power to ac- 
quire, public uses or franchises does 
not carry with it the idea that such 
franchises, when acquired, be they 
many or few, are merged in, and must 
be assessed as, part and parcel of the 
general corporate franchise. San Joa- 
quin & K. R. Canal & Irr. Co. v. Mer- 
ced County, 84 P. 285, 2 Cal.App. 593. 


57. Com. v. Walsh, 106 S.W. 240, 
rie S.W. 398, 133 Ky. 103, 32 Ky.L. 


[a] In Kentucky two classes of 
corporations are recognized by the 
statutes, one being required to pay a 
franchise tax in addition to other tax- 
es imposed by law, and the other not 
required to pay a franchise tax. Com. 
v. Walsh, 106 S.W. 240, 117 S.W. 398, 
133 Ky. 103, 32 Ky.L. 460. 


58. Com. v. Walsh, supra. 


59. Bank of California v. San 
Francisco, 75 P. 832, 834, 142 Cal. 276, 
100 Am.S.R. 130, 64 L.R.A. 918. 


“It has been often said that a cor- 
poration is itself a franchise belong- 
ing to the members of the corpora- 
tion, and a corporation may hold other | 
franchises as rights or franchises of 
the corporation. Expressions of this 
character have been used for the pur- 
pose of distinguishing the rights and 
privileges which the corporation, as a 
legal being, subsequently acquires and 
controls, and which, when transfer- 
able, may be transferred by the cor- 
poration itself, from the franchise 
of being and existing as a corporation, 
which is incapable of assignment, and 
which survives ‘in the mere fact of 
corporate existence’ after all proper- 
ty capable of assignment has been 
transferred to others by the corpora- 
tion. The corporation is, however, 
nothing other than its stockholders or 
members, transformed into and exist- 
ing as one legal being by permission 
of the state. The incorporators and 
their associates and successors are 
the ‘body politic or corporate by the 
name stated in the certificate’ (Civ. 
Code, § 296), and, as such body pol- 
itic or corporate, they hold the right 
to exist and transact the business 
specified in the articles. They hold 
the right in their collective capacity 
as a corporation, and not severally as 
persons. They have no rights in re- 
gard to the corporate franchise that 
they can exercise, except through the 
corporation. It is the corporation, the 
‘body politic or corporate,’ the legal 
creature comprised of the incorpora- 
tors, their associates and successors, 
that is invested by the state with life 
and the power to do.” Bank of Cali- 
fornia v. San Francisco, supra, 
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ment for the tax does not relieve another corpora- 
A corporation com- 
ing within a statute imposing a franchise tax thereon 
is liable therefor notwithstanding the business ‘it 
is doing is ultra. vires its charter powers.** 

Unless exempted in 
terms which amount to a contract,®°? corporate fran- 
chises being property,®*® or things of value,°* some- 
times being so declared by constitutional provision,®® 


tion from liability therefor.*° 


[§ 243] (b) Property Tax. 


TAXATION 


erty or assets.°8 


ESN 
60. Western Union Oil Co. v. Los|R. Co., 4 A. 578, 48 N.J.Law 146. ° 


Angeles County, 118 P. 721, 161 Cal. 
718; City of Los Angeles v. Western 
Union Oil Co., 118 P. 720, 161 Cal. 204, 


61. State v. Acacia Mut. Life 
Ass'n, 108 So. 759, 214 Ala. 631; State 
v. Acacia Mut. Life Ass’n, 108 So. 756, 
214 Ala. 628; Newton Creek Towing 
Co. v. Law, 199 N.Y.S. 866, 205 App. 
Div. 209 [aff 143 N.B. 749, 237 N.Y. 
578]; Minneapolis, etc., R. Co. v. Op- 
pegard, 118 N.W. 830, 18 N.D. 1. 


[a] Reason for rule.—(1) ‘To hold 
otherwise would be to abandon the 
principle, which to obtain justice is 
much resorted to in law, that no man 
should be permitted to score an ad- 
vantage on the foundation of his own 
wrong.” Newton Creek Towing Co. v. 
Law, 199 N.Y.S. 866, 867, 205 App. 
Div. 209 [aff 143 N.B. 749, 237 N.Y. 
578]. (2) The term ‘franchise’ as 
used in Ky. St. (1903) § 4077, impos- 
ing a franchise tax on corporations 
engaged in freight traffic, etc., is not 
the right to do the thing but the do- 
ing of it in fact, so that the liability 
of a corporation for such tax is not 
affected by the fact that its engag- 
ing in such business was ultra vires. 
James v. Kentucky Refining Co., 113 
S.W. 468, 132 Ky. 353. 


62. Exemptions see infra § 467 et 
seq. 


[a] Franchise as contract.—The 
charter of a corporation is a fran- 
chise which is not taxable as such 
where the corporation has paid a 
_ price therefor which the legislature 
accepted. Gordon v. Appeal Tax Ct., 
38 How. (U.S.) 133, 11 L.Ed. 529, 


63. U.S.—Atlantic & Pacific Tele- 
graph Co. v. City of Philadelphia, 23 
S.Ct. 817, 190 U.S. 160, 47 L.Ed. 995; 
State Railroad Tax Cases, 92 U.S. 575, 
23 L.Ed. 663; Veazie Bank v. Fenno, 
8 Walt. 538; West River Bridge Co. v. 
Dix, 6 How. 507. 


Cal.—Western Union Tel. Co. v. Los 
Angeles, 116 P. 564, 160 Cal. 124; 
Spring Valley Water Works v. Schott- 
ler, 62 Cal. 69; San Jose Gas Co, v. 
January, 57 Cal. 69; San Joaquin & 
K. R. Canal & Irrigation Co. v. Merced 
County, 84 P. 285, 2 Cal.App. 598. 


1Ill.— Ottawa Glass Co. v. McCaleb, 
81 Ill. 556; Porter v. Rockford, R. I. 
& Sto: Ri Co476 Tl. 561, 


Ky.—Louisville Tank Line Co. v. 
Com., 93 S.W. 635, 123 Ky. 81; Hender- 
son Bridge Co. v. Negley, 63 S.W. 989, 
23 Ky.L. 746; Louisville & J. Ferry 
Co. v. Com., 47 S.W. 877, 104 Ky. 726, 


Mass.—Com, v. Lowell Gas Light 
Co., 12 Allen 75. 


Mich.—Deiroit Citizens’ St. R. Co. 
v. Detroit, 85 N.W. 96, 125 Mich. 673. 


Neb.—Western Union Tel. Co. v. 
Omaha, 103 N.W. 84, 73 Neb. 527; 
Shy v. Savage, 91 N.W. 716, 65 Neb. 

4, 


N.J.—Public: Service Gas Co. v. 
Board of Public Utility Com’rs, 92 A. 
606, 87 N.J.Law 581 [rev 87 A. 651, 
84 N.J.Law 468, L.R.A.1918A 421]; 
Lumberville Delaware Bridge Co. v. 
State Board of Assessors, 26 A. 711, 
55 N.J.Law 529, 25 LeR.A.N.S. 134; 
State Board of Assessors v. Central 


N.Y.—People v. Kelsey, 77 N.E. 


1194, 184 N.Y. 572. 


N.C.—Worth yv. Petersburg R. Co., 
89 N.C. 301. : 


Ohio.—Southern Gum Co. v. Laylin, 
64 N.E. 564, 66 OhioSt. 578. 


Pa.—Philadelphia Contributionship 
for Insurance, etc. v. Commonwealth, 
98 Pa. 48; Carbon Iron Co. v. Carbon 
County, 39 Pa. 251. 


Wash.—Edison Electric Illuminat- 
ing Co. v. Spokane County, 60 P. 132, 
22 Wash. 168; Commercial Electric 
Light & Power Co. v. Judson, 56 P. 
829, 21 Wash. 49, 57 L.R.A. 78. 


64 Southern Gum Co. y. Laylin, 64 
N.E. 564, 66 OhioSt. 578. 


65. See constitutional provisions. 


66. U.S.—Atlantic & Pacific Tele- 
graph Co. vy. City of Philadelphia, 23 
S.Ct. 817, 190 U.S. 160, 47 L.Ed. 995; 
State Railroad Tax Cases, 92 U.S. 575, 
23 L.Ed. 663; Veazie Bank v. Fenno, 8 
Wall. 533; Provident Inst. v. Massa- 
chusetts, 6 Wall. 611; Society for 
Savings v. Coite, 6 Wall. 594; West 
River Bridge Co. v. Dix, 6 How. 507. 


Cal._—Western Union Telegraph Co. 
v. Los Angeles County, 116 P. 564, 160 
Cal. 124; California Bank v. San 
Francisco, 75 P. 832, 142 Cal. 276, 100 
Am.S.R. 130, 64 L.R.A. 918; Spring 
Valley Water Works v. Schottler, 62 
Cal. 69; San Jose Gas Co. v. January, 
57 Cal. 69; San Joaquin & K. R. Canal 
& Irrigation Co. v. Merced County, 84 
P. 285, 2 Cal.App. 593. 


Ill.—Ottawa Glass Co. v. McCaleb, 
81 Ill. 556; Porter v. Rockford, R. I. 
Sc Sted Re One Grell. so Gls 


Ky.—Louisville Tank Line Co. v. 
Com., 93 S.W. 635, 123 Ky. 81; Hen- 
derson Bridge Co. v. Negley, 63 S.W. 
989, 23- Ky.L. 746; Louisville & J. 
Ferry Co. v. Com., 47.S.W. 877, 104 
Ky. 726. 


Mass.—Com. v. Lowell Gas Light 
Co., 12 Allen 75. But see American 
Glue, Co. v, Com, 81 N.E.. 302; 195 
Mass. 528, 122 Am.S.R. 268 (holding 
that a corporate franchise, considered 
separately, is not property subject to 
taxation in any other state than that 
which granted it). 


Mich.—Detroit Citizens’ St. R. Co. v. 
Detroit, 85 N.W. 96, 125 Mich. 673. 


Neb.—Western Union Tel. Co. v. 
Omaha, 103 N.W. 84, 73 Neb. 527; 
lar v. Savage, 91 N.W. 716, 65 Neb. 


N:J.—Public Service Gas Co. v. 
Board of Public Utility Com’rs, 92 A. 
606, 87 N.J.Law 581 [rev 87 A. 651, 
84 N.J.law 463, L.R.A.1918A 421]; 
Lumberville Delaware Bridge Co. v. 
State Bd. of Assessors, 26 A. 711, 55 
N.J.Law 529, 25 L.R.A. 184; State Bd. 
of Assessors v. Central R. Co., 4 A. 
578, 48 N.J.Law 146. See also North 
Jersey St. R. Co. v. Jersey City, 67 A. 
33, 74 N.J.Law 761. < 


N.Y.—People v. Kelsey, 77 N.E. 1194, 
184 N.Y. 572. 


N.C.—Worth v. Petersburg R. Co., 
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may be taxed as property®® to the amount of the 
value thus conferred®’ entirely. apart from, or in 
addition to, taxation of the corporation’s other prop- 


This includes not only special and 


exclusive privileges conferred by public authority, 
such as involve the right to use public streets, high- 
ways, navigable streams, and the like, in a manner 
not permitted to the general public, or relating to 
the prosecution of a business affecting the public 


89 N.C. 301. 
Ohio.—Southern Gum Co. v. Lay- 
lin, 64 N.E. 564, 66 OhioSt. 578; State 


v. Factory Power Co., 16 OhioN.P.N.S. 
545; State v. Cleveland, etc., R. Co., 
13 OhioN.P.N.S. 671; State v. Coving- 
ton, etce., Bridge Co., 6 OhioN.P.N.S. 
Dos 


Pa.—Philadelphia Contributionship 
for Insurance, ete. v. Commonwealth, 
98 Pa. 48; Carbon Iron Co. v. Carbon 
County, 39 Pa. 251. 


Porto Rico.—Union Central Life 
Ins. Co. v. Gromer, 19 Porto Rico 856. 


Wash.—Edison Electric Illuminat- 
ing Co. v. Spokane County, 60 P. 132, 
22 Wash. 168; Commercial Electric 
Light & Power Co. v. Judson, 56 P. 
829, 21 Wash. 49, 57 L.R.A. 78. 


67. Southern Gum Co. v. Laylin, 64 
N.E. 564, 66 OhioSt. 578. 


68. U.S.—Atlantic, etc., Tel. Co. v. 
Philadephia, 23 S.Ct. 817, 190 U.S. 160, 
47 L.Ed. 995; State R. Tax Cases, 92 
U.S. 575, 23 L.Ed. 663; Veazie Bank 
v. Fenno, 8 Wall. 533, 19 L.Ed. 482, 
38 How.Pr. 147; West River Bridge 
Co. v. Dix, 6 How. 507, 12 L.Ed. 535. 


Cal.—Spring Valley Water Works v. 
Schottler, 62 Cal. 69 [aff 4 S.Ct. 48, 110 
U.S. 347, 28 L.Ed. 173]; San Jose Gas 
Co. v. January, 57 Cal. 614. y 


Ill.— Ottawa Glass Co. v. McCaleb, 
81 Ill. 556;. Porter v. Rockford, ete., 
fo CO LO. ke Ode. 


Ky.—Louisville Tank, Line Co. v. 
Com:,« 93° S2W2635,-' 123) Key eesaegg9 
Ky.L. 257; Louisville, ete., Ferry Co. 
v. Com., 47 S.W. 877, 104 Ky. 726, 
20 Ky.L. 927; Henderson Bridge Co. 
v. Negley, 63 S.W. 989, 23 Ky.L. 746. 


Mass.—Com. v. Lowell Gas Light 
Co., 12 Allen 75. 


Mich.—Detroit Citizens’ St. R. Co. 
v. Detroit, 85 N.W. 96, 86 N.W. 809, 
125 Mich. 673, 84 Am.S.R. 589. 


Neb.—Western Union Tel. Co. v. 
Omaha, 103 N.W. 84, 73 Neb. 527; 
SS v. Savage, 91 N.W. 716, 65 Neb. 


N.J.—Lumberville Delaware Bridge 
Co. v. State Board of Assessors, 26 A. 
711, 55 N.J.Law 529, 25 L.R.A.N.S. 
134; State Board of Assessors v. 
eu y R. Co., 4 A. 578, 48 N.J. Law 


N.Y.—People v. Kelsey, 77 N.E. 
1194, 184 N.Y. 572; People v. Home 
Ins. Co., 92 N.Y. 328 [aff 16 Wkly.Dig. 
304, and aff 8 S.Ct. 1385, 119 U.S. 129, 
30 L.Ed. 350, 10 S.Ct. 5938, 134 U.S. 
594, 33 L.Ed. 1025]. 


N.C.—Worth v. Petersburg R. Co., 
$9" N.C. e301. 


Ohio.—Southern Gum Co. v. Laylin, 
64 N.E. 564, 66 OhioSt. 578. 


Pa.—Philadelphia Contributionship, . 
etc. v. Com., 98 Pa. 48; Carbon Iron 
Co. v. Carbon County, 39 Pa. 251. 


Wash.—Hdison Blectric Illuminat- 
ing Co. v. Spokane County, 60 P. 132, 
22 Wash. 168; Commercial Electric 
Light, ete., Co. v. Judson, 54 P. 829, 
21 Wash. 49, 57 L.R.A. 78. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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generally,®°® but also the franchise of being a cor- 
poration, that is, the privilege of carrying on busi- 
ness under the corporate form of organization, with 
its peculiar features of limited liability for debts, 
transferability of stock, perpetual succession, and 
so on.’ Under some constitutions only such fran- 
chises as are of value are subject to taxation as prop- 
erty;’1 and under such a constitution the franchise 
to be a corporation is not taxable,’? it being reach- 
able only by way of a license or excise tax.7? In 
some jurisdictions, where the statute imposing the 
tax on the franchise is in the form of a license or 
excise tax,7* no property tax can be imposed on 
such franchise.7® 


[§ 244] (c) Excise or License Tax.7* Although 
corporate franchises may be taxed as other corpo- 
rate property,’? in most jurisdictions the tax im- 
posed upon the franchises of a corporation is in the 
form of a license or excise tax,7® the constitutions 
sometimes restricting the taxation of franchises to 
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this form,’® this being particularly so with regard 
to the franchise to be a corporation.’® The right to 
exist and carry on business as a corporate entity 
is a “commodity” subject to power of the legisla- 
ture to lay an excise tax within a constitutional 
provision empowering the legislature to impose ‘ex- 
cise taxes on commodities.81 An excise tax? may 
be imposed on corporations®? to compensate the 
state for the additional burden sustained by the state 
and people by reason of property being held by ar- 
tificial bodies, the persons comprising such bodies 
being exempt from liability to a great extent for 
the debts thereof.*4 


[§ 245] (8) Whether Property Tax or Excise.®5 
Whether or not a tax on a corporate franchise is 
a property or excise tax is frequently difficult of 
determination,®® and this difficulty has given rise 
to a contrariety of views in the decided eases.87 The 
mere denomination of a tax as a corporate excise 
tax does not classify it from a legal standpoint with 


i 

< 

ql 
bh 
a 
- 
4 
: 
‘ 
a 


69. U.S.—Henderson Bridge Co. v. 
Kentucky, 17 S.Ct. 532, 166 U.S. 150, 
41 L.Ed. 953. 


Ky.—Latonia Agricultural, _ etc., 
Assoc. v. Donnelly, 50 S.W. 251, 106 
Ky. 325, 20 Ky.L. 1891; Louisville To- 
bacco Warehouse Co. v. Com., 49 S.W. 
1069, 106 Ky. 165, 20 Ky.L. 1747, 57 
L.R.A. 33; Henderson Bridge Co. v. 
Com., 31 S.W. 486, 99 Ky. 623, 17 Ky.L. 
389, 29 L.R.A. 73 [aff 17 S.Ct. 532, 166 
U.S. 150, 41 L.Ed. 953]. 


N.H.—In re Opinion of Justices, 149 
‘Ac’ 321, 84 NH. 557, 559. 


N.J.—Publie Service Gas Co. v. 
Board of Public Utility Com’rs, 92 A. 
606, 87 N.J.Law 581 [rev 87 A. 651, 
84 N.J.Law 463, L.R.A.1918A 421]; 
Paterson, ete., Gas, etc., Co. v. State 
Bd. of Assessors, 59 A. 1118, 70 N.J. 
Law 825; State Bd. of Assessors v. 
Plainfield Water Supply Co., 52 A. 230, 
67 N.J.Law 357. 


N.Y.—People ex rel. Lehigh Valley 
Ry. Co. v. State Tax Commission, 159 
N.E. 708, 247 N.Y. 9; Peo. v. State 
Board of Tax Com’rs, 67 N.E. 69, 174 
N.Y. 417; People ex rel. Hudson & M. 
R. Co. v. State Board of Tax Com’rs., 
125 N.Y.S. 895, 69 Misc. 1. 


Tex.—Southwestern Tel., etc., Co. 
v. San Antonio, 73 S.W. 859, 32 Tex. 
Civ.App. 101. 

Wash.—Chehalis Boom Co. v. Che- 
halis County, 63 P. 1123, 24 Wash. 
135. < 


“Certain occupations are, however, 
of such a nature that various privi- 


‘leges conferrable only by the sover- 


eign power are convenient and in 
most cases absolutely essential to 
the successful maintenance of the 
business to be carried on, whether it 
be carried on by a corporation or by 
an individual such, for instance, as 
the right to use public highways. 
Such rights and privileges are also 
known as_ franchises. eos Sweh 
rights and privileges are, of course, 
the property of the corporation or 
individual by whom they have been 
acquired, and are taxable as such. 
Bank of California v. San Francisco, 
75 P. 832, 834, 142 Cal. 276, 100 Am.S. 
R. 130, 64 L.R.A. 918. 


[a] “Franchise” to do public util- 
ity business is ‘property’ which may 
be taxed. In re Opinion of the Jus- 
tices, 149 A. 321, 84 N.H. 557, 559. 


[b] Necessity for completion of 
tunnel.—The franchise of a railroad 
company, under which it was granted 
a right of way under the Hudson Riy- 
er for the construction of tunnels for 
the operation of the railroad under- 


neath the river, is, not non-taxable 
because the tunnels have not been 
completed, and the company has no 
present earnings therefrom. People 
ex rel. Hudson & M. R. Co. v. State 
Board of Tax Com’rs, 125 N.Y.S. 895, 
69 Mise. 1. 


70. State Bank v. San Francisco, 
75 PRP. 832, 142 Cal. 276, 100 Am.S.R. 
130, 64 L.R.A. 918; Spring Valley Wa- 
ter Works v. Schottler, 62 Cal..69 [aff 
4 S.Ct. 48, 110 U.S. 347, 28 L.Ed. 173]; 
People v. Home Ins. Co., 92 N.Y. 328 
[aff 8 S.Ct. 13885, 119 U.S. 129, 30 L.Ed. 
350 (aff 10 S.Ct..593, 134 U.S. 594, 33 
L.Ed. 1025, reh gr 122 U.S. 636, 80 L. 
Ed. 1241)j. 


71. See constitutional provisions. 
[a] Construction.—The  constitu- 
tion, in using the term “franchise,” 


refers to something having a practical 
money value, and out of which the tax 
may be realized by forced sale, if 
necessary. American Express Co. v. 
Harrington, 169 P. 466, 54 Mont. 245; 
Wells Fargo & Co, v. Harrington, 169 
P. 463, 54 Mont. 235. 


[b] Franchises taxable.—Under 
Const.rart. 124:8§ ot, 16; 17, statine 
when property is taxable, a franchise 
granted by the state and conferring 
special privileges of value is subject 
to taxation. American Express Co. 
v. Harrington, 169 P. 466, 54 Mont. 
245; Wells Fargo & Co. v. Harrington, 
169 P. 4638, 54 Mont. 235. 


72. American Express Co. v. Har- 
rington, 169 P. 466, 54 Mont. 245; 
Wells Fargo & Co. v. Harrington, 169 
P. 463, 54 Mont. 235; International 
Smelting Co. v.-Tooele County, 182 P. 
841, 54 Utah 591; Blackrock Copper 
Min. & Mill. Co. v. Tingey, 98 P. 180, 
34 Utah 369, 181 Am.S.R. 850, 28 L.R. 
A.N.S. 255. 


[a] Reason for rule.—Such a fran- 
chise is not transferable or subject 
to sale or mortgage and is therefore 
not property to be taxed. Interna- 
tional Smelting Co. v. Tooele County, 
182 P. 841, 54 Utah 591. 


73. Utah-Idaho Sugar Co. v. Salt 
Lake County, 210 P. 106, 60 Utah 491, 
27 A.L.R. 874. 

74 See infra § 244. 


75. North Jersey St. Ry. Co. v. 
Jersey City, 63 A. 833, 73 N.J.Law 481 
[aff 67 A. 33, 74 N.J.Law 761]. 


76. Franchise tax as property or 


9° 


excise tax see infra § 245. 
77. See supra § 249. 
7g. See statutory provisions. 
79. See constitutional provisions. 


[a]. Thus, although the franchises 
of a company will be considered in one 
sense property, and valuable prop- 
erty, yet they are not property within 
the meaning of that term as used in 
a bill of rights declaring that every 
person holding property in the state 
shall be subject to taxation. City of 
Baltimore v. Johnson, 54 A. 646, 96 
Md. 737, 61 L.R.A. 568 [cit State v. 
Philadelphia, W. & B. R. Co., 45 Md. 
361, 24 Am.R. 511}. fi 


80. Bank of California v. San 
Francisco, 75 P.' 832, 142 Cal. 276, 100 
Am.S.R. 130, 64 L.R.A. 918. 


81. S. S. White Dental Mfg. Co. v. 
Commonwealth, 98 N.E. 1056, 212 
Mass. 205, Ann.Cas.1913C 805; Farr 


Alpaca Co. v. Commonwealth, 98 N. 
E. 1078, 212 Mass. 156. 
82. Cross references: 
Constitutionality of excise taxes gen- 
erally see supra § 93. 
Excise tax: 


Defined see § 93 note 85 and In- 
ternal Revenue § 4. 


Against individuals see supra §§ 
226-229. 
83. Southern Gum Co. v. Laylin, 
64 N.E. 564, 66 OhioSt. 578. 
84 Southern Gum Co. y. Laylin,. 
supra. 
85. Cross references: 


Capital stock tax as franchise or prop- 
erty tax see infra § 249 note 51. 


Tax on: 


Dividends as franchise or property 
tax see infra § 257 note 33. 


Receipts, ete., as franchise or prop- 

erty tax see infra § 256 note 48. 

With regard to particular corpora- 
tions see passim infra §§ 262-342. 


86. Southern R. Co. v. Green, 49 
So. 404, 406, 160 Ala. 396 [rev 30 
S.Ct. 287, 216 U.S. 400, 54 L.Ed. 556]; 
Gamble-Robinson Fruit Co. v. Thore- 
sen, 204 N.W. 861, 53 N.D. 28, 42 A.L.. 
R. 1039. : 


“There are so many conflicting au- 
thorities that it is a matter of con- 
siderable difficulty to know just where 
to draw the line between a franchise 
as an asset of the corporation and a 
franchise tax aS synonymous with a 
license or privilege tax.’”’ Southern R. 
Co. v. Green, 49 So. 404, 406, 160 Ala. 
396 [rev 30 S.Ct. 287, 216 U.S. 400, 
54 L.Bd. 556]. 


87. Gamble-Robinson Fruit Co. v. 
Thoresen, 204 N.W. 861, 53 N.D. 28, 42 
A.L.R. 1039. k 
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any degree of finality.8* Generally the tax will be 
construed as an excise tax rather than a property 
tax where a construction of the tax as the latter 
might necessitate holding it invalid;*® and because 
a departure by the legislature from a tried system 
of taxation will not be presumed in the absence of 
explicit words expressive of that purpose,®° a tax 
upon the income of a corporation, in a jurisdiction 
where the revenue has been derived from corpora- 
tions chiefly by the exaction of excise taxes, will be 
construed to be an excise tax rather than a property 
tax where the statute itself does not designate its 
nature.2!1 Without doubt a franchise tax consist- 
ing of a more or less arbitrary sum as measured 
without appraisement by the amount of nominal 
capital stock®? is an excise or privilege tax and not 
a property tax,®* this also being the case where 
the tax is considered as being imposed upon the cor- 
poration for the privilege of exercising its fran- 
chises®4 or doing business in a corporate capacity,?® 
even in those jurisdictions where franchises are 
held to be property and taxable as such.°° Fran- 
chise taxes imposed by particular statutes and meas- 
ured by the income of the corporation®’ have fre- 


88. Gamble-Robinson Fruit Co. v. 
Thoresen, supra. 


89. Thomson Electric Welding Co. 
v. Commonwealth, (Mass.) 176 N.E. 


[a] 


TAX ATION 


Co. v. Tingey, 98 P. 180,34 Utah 369, 
131 Am.S.R. 850, 28 L.R.A.N.S. 255. 


Reason for rule.—‘‘The stock 
of a corporation is not its property, 


[§§ 245-246 


quently been held to be excise taxes®* even though 
part of such income is derived from property 1m- 
mune from taxation.®® In some jurisdictions where 
the tax on the corporate franchise is measured by 
the value of the capital stock,1 or by the excess of 
the value of such stock over other taxable property,” 
it is considered in the nature of an excise or license 
tax;* and likewise in some jurisdictions, a fran- 
chise' tax measured by the gross receipts of the cor- 
poration’ is so considered.® In a few jurisdictions 
the franchise taxes imposed by the statutes there- 
in are considered as ad valorem or property taxes,® 
particularly where the franchise tax is in fact a 
tax upon all the intangible property of the corpo- 
ration.’ 


[§ 246] (4) Doing Business. Whether or not a 
corporation, to be liable for the franchise tax, must 
be doing business within the state depends upon the 
terms of the particular statute.® 


Tax on right or privilege. Where the tax is con- 
sidered as being one upon the right or privilege, 
the exercise thereof is not necessary for liability 


25, 26. 
2. Sée infra § 250 text and note 64. 
3. Roberts & Schaefer Co. v. Em- 


203; Eaton, Crane & Pike Co. v. Com- 
monwealth, 130 N.E. 99, 237 Mass. 
523; Farr Alpaca Co: v.. Common- 
wealth, 98 N.E. 1078, 212 Mass. 156; 
People v. Home Ins. Co., 92 N.Y. 328 
[aff 16 N.Y.Wkly.Dig. 304 (aff 8 S.Ct. 
1385, 119 U.S. 129, 30 L.Ed. 350, 10 
S.Ct. 594, 134 U.S. 594, 33 L.Ed. 1025)]. 


90. Eaton, Crane, & Pike ~€o. v. 
Commonwealth, 130 N.E. 99, 237 Mass. 
523. 


91. Springdale Finishing Co. v. 
Commonwealth, 136 N.E. 250, 242 
Mass. 37; Eaton, Crane & Pike Co. v. 


Commonwealth, 130 N.BH. 99, 237 Mass. 
523; Farr Alpaca Co. v. Common- 
wealth, 98 N.E. 1078, 212 Mass. 156. 


92. Measure of tax see 247. 


93. U.S.—Bank of Commerce _ v. 
New York, 2 Black 620, 17 L.Ed. 451, 
OL EIOW. ET. os 


Ala.—Southern R. Co. v. Greene, 49 
So. 404, 160 Ala.'396 [rev 30 S.Ct. 287, 
216 U.S. 400, 17 Ann.Cas. 1247]. 


Colo.—Colorado & S. Ry. Co. 
People, 156 P. 1095, 61 Colo. 230. 


Conn,—Underwood Typewriter Co, 
v. Chamberlain, 108 A. 154, 94 Conn. 
AT (att. 41 (S.Ct., 45,.'254. U.S. 113,65 
L.Ed. 165]. 


Ill.—Porter v. Rockford, ete. R. 
Co., 76 Ill. 561; City of Chicago v. 
Chicago City Ry. Co., 245 Ill. App. 473 
[cit Cyc]. 


Miss.—Holly Springs Sav., ete., Co. 
v. Marshall County, 52 Miss. 281, 24 
Am.R. 668. 


Mo.—Missouri Athletic Ass’n vy. 
Delk Inv. Corporation, 20 S.W.(2d) 51, 
323 Mo. 765 [quot Cyc]; State ex rel. 
Marquette Hotel Inv. Co. v. State Tax 
Commission, 221 S.W. 721. 


N.Y.—Peo. v. Glynn, 87 N.E. 434, 
194 N.Y. 387. 


N.C.—Worth v. Petersburg R. Co., 
89 N.C. 301. 


Ohio.—Southern Gum Co. v. Laylin, 
64 N.E. 564, 66 OhioSt. 578; State v. 
Covington, etc., Bridge Co., 6 OhioN. 
PINS 55: ; 


Utah.—Blackrock Copper Min., etce., 


Vv. 


and is not owned by it, but by the 
several stockholders. It qwes, and 
not owns, the stock. The stock is a 
liability of the corporation, and not 
an asset; and, being a liability, it 
cannot be taxed, because in property 
taxation the tax must be upon the 
true value in money, and a liability 
can have no such value. _So that this 
exaction of one-tenth of 1 per cent. 
is not a tax against the corporation 
on stock owned by it, but is a fran- 
chise tax, the amount of which is 
fixed and graded by the amount of 
subscribed or issued and outstanding 
capital stock.” Southern Gum Co. vy. 
as 64 N.E. 564, 566, 66 OhioSt. 
578. 


94. Union Steam Pump Sales Co. 
v. Deland, 185 N.W. 353, 216 Mich. 
261; North Jersey St. R. Co. v. Jer- 
sey City, 63 A. 833, 73 N.J.Law 481. 


[a] As specific tax.—Union Steam 
Pump Sales Co. v. Deland, 185 N.W. 
353, 216 Mich. 261. 


95. Schwab v. Richardson, 44 S. 
Ct. 60, 263 U.S. 88, 68 L.Ed. 183 [aff 
204 P. 396, 188 Cal. 27]; A. J. Tower 
Co. v. Commonwealth, 111 N.E. 966, 
223 Mass. 371; Cincinnati, Milford & 
Loveland Traction Co. v. State, 113 N. 
E. 654, 94 OhioSt. 24. 


96. Kaiser Land & Fruit Co. v. 
Curry, 103 P. 341, 155 Cal. 638. 


Taxation of franchises as prop- 


erty see supra § 243. 


97. Measure of tax see infra § 247. 


98. Educational Films Corporation 
of America v. Ward, 51 S.Ct. 170, 282 
U.S. 379, 75 L.Ed. 400, 71 ALR. 1226 
[aff 41 F.(2d) 395]; Bass, Ratcliff & 
Gretton, Ltd. v. State Tax Commis- 
sion, 45 S.Ct. 82; 266 U.S. 271, 69 L. 
Ed, 282; Thomson Electric Welding 
Co. v. Commonwealth, (Mass.) 176 N. 


BE. 203; Carlos Ruggles Lumber Co. v. 
Commonwealth, 158 N.E. 899, 261 
Mass. 450. 

99. Educational Films Corp. of 


America v. Ward, 41 F.(2d) 395 [aff 
BY /Si@t L710). 28ers on oss to) meds 
400, 71 A.L.R. 1226]. 


1. 


| 899, 261 Mass. 


See infra § 247 text and notes| text and notes infra this section. 


merson, 46 S.Ct. 375, 271 U.S. 50, 70 
L.Ed. 827, 45 A.L.R. 1495 [aff 144 N. 
E.. 818,313 Ill. 1837]; Peo. v. Emmer- 
son, 137 N.E. 202, 305 Ill. 348; Carlos 
Ruggles Lumber Co. v. Com., 158 N.E. 
450; Manufacturers’ 
Ins. Co. v. Loud, 99 Mass. 146, 96 Am.D. 
715; Com. v. Lowell Gas Light Co., 12 
Allen (Mass.) 75; People ex rel. Fort 
George Realty Co. v. Miller, 71 N.E: 
463, 179 N.Y. 49; Peo. v. Knight, 67 
N. Ee 68,) 274° Ni Yi6475, 63. EAL Se 
Peo. v. Roberts, 60 N.E. 1043, 168 N. 
Y. 14; Peo. v. Home Ins. Co., 92 N.Y. 
328 [aff 16 N.Y.Wkly.Dig. 304 (aff 
§ S.Ct, 1385, “219° U.S... 129, 30°. Wea: 
350, 10°8.Ct., 594, 134 UNS. 594.033) he 
Ed. 1025)]; Security Trust Co. v. Lib- 
erty Bldg. Co., 89 N.Y.S. 340, 96 App. 
Div. 436; Peo. v. Roberts, 72 N.Y.S. 
950, 66 App.Div. 157; Peo. v. Roberts, 
51 N.Y.S. 771, 30 App.Div. 180 [aff 51 
N.E. 1093, 157 N.Y. 676]; Peo. v. Wem- 
ple, 18 N.Y.S. 511, 68 Hun 450. 


4 See infra § 247 text and note 19. 


5. North Jersey St. R. Co. v. Jer- 
sey City, 63 A. 833, 73 N.J.Law 481. 


6. Greene v. National Surety Co., 
207 SWE Ll, A86h Ky. 86383 City. ct 
Newport v. South Covington & C. St. 
Ry. Co., 161° S.-W. 222.5 156 Ky. 403; 
Commonwealth v. Walsh’s Trustee, 
117 S.W. 398, 133 Ky. 103; Gambile- 
Robinson Fruit Co. v. Thoresen, 204 
N.W. 861,53 N.D. 28, 42 A.L.R. 1039. 


7. Owensboro Nat. Bank v. Owens- 
boro, 19) S.Ct.537.173, U.S. 664, 48. Te. 
Ed. 850; Adams Express Co. v. Ohio 
State Auditor, 17 S.Ct. 604, 166 U.S. 
185, 41 L.Ed. 965; Adams Express Co. 
v. Kentucky, 17 S.Ct. 527, 166 U.S. 171, 
41 L.Ed. 960; Henderson Bridge Co. v. 
Kentucky, 17 S.Ct. 532,166 U.S. 150, 
41 L.Ed. 953; Chesapeake & O. Ry. 
Co. v. Commonwealth, 228 S.W. 15, 
190 Ky. 552; Com. v. Walsh, 106 S.W. 
240, 117 S.W. 398, 133 Ky. 108, 32 Ky. 
L. 460; Louisville Tobacco Warehouse 
Co. v. Com., 49 S.W. 1069, 106 Ky. 165, 
20 Ky.L. 1747, 57 LAR.A. 38. ‘ 


8. 
infra § 330. 


9. See statutory provisions; and 


For later cases, developments and changes 1n the law see Annotations, same title and section number, 


As to foreign corporations see 


§ 246] 


for the tax to attach against the corporation,!° if it 
maintains its corporate organization;11 and certain- 
ly this is so if the tax is on the franchise to be a 
In this ease liability is not affected 
by the corporation’s declaration of intention to 
cease to do business before the beginning of the 
Dissolution alone relieves a corpora- 
tion from liability for the franchise tax in such a 


corporation.+? 
tax year.13 


10. New York v. Jersawit, 44 S.Ct. 
167, 263 U.S. 498, 68 L.Ed. 405; Peo. 
v. Hopkins, 18 F.(2d) 731; Providence 
Engineering Corporation vy. Downey 
Shipbuilding Corporation, 8 F.(2d) 
304; Northern Nebraska Power Co. v. 
Holt County, 235 N.W. 92, 120 Neb. 
724; People ex rel. Claire Belle Dress- 
es v. State Tax Commission, 224 N.Y. 
S. 140, 221 App.Div. 471 [aff 162 N.E. 
527, 248 N.Y. 568]. ; 

“A domestie corporation not ex- 
cepted by the Constitution cannot 
avoid or escape this ‘franchise tax’ 
by even complete corporate inactivi- 


ty. The nature and subject of the im-|- 


position of this ‘franchise tax,’ as de- 
fined in the Stiles Case, [37 S.Ct. 58, 
242 U.S. 111, 61 L.Ed. 176] supra, dis- 
criminates the case under review 
from the act of Congress considered 
in United States v. Whitridge, 34 S. 
Ct. 24, 231 U.S. 144, 58 L.Ed. 159; the 
act there involved imposing the 
charge, an excise tax, upon the ‘do- 
ing of business’ by the corporation 
as measured by a deseribed net in- 
come, an exaction materially differ- 
ent from Alabama’s ‘franchise tax,’ 
which, as stated, is imposed upon cor- 
porate existence, not corporate activ- 
ity or exerted corporate function.” 
State v. Bradley, 93 So. 595, 597, 207 
Ala. 677, 26 A.L.R. 421. 

[a] Reason for rule.—‘‘The liabil- 
ity is not based upon actual exercise 
of its franchises, but upon the privi- 
lege of exercising them in the state.” 
Pecple ex rel. Claire Belle Dresses v. 
State Tax Commission, 224 N.Y.S. 
140, 144, 221 App.Div. 471 [aff 162 N. 
Ws 5272 248 NY. 56872 


[b] Assets distributed and stock 
canceled.—Assessment of franchise 
tax against existing corporation is 
lawful, although assets were dis- 
tributed and stock certificates can- 
celed. People ex rel. Claire Belle 
Dresses v. State Tax Commission, 224 
N.Y.S. 140, 221 App.Div. 471 ‘Laff 162 
N.E. 527, 248 N.Y. 568]. 


11. State v. Cleveland, etc., R. Co., 
13 OhioN.P.N.S.. 671. 


12. State v. Bradley, 93 So. 595, 
207 Ala. 677, 26 A.L.R. 421. 


13. People ex rel. Claire Belle 
Dresses v. State Tax Commission, 224 
N.Y.S. 140, 221 App.Div. 471 [aff 162 
N.E. 527, 248 N.Y. 568]. 


14. People ex rel. Claire Belle 
Dresses v. State Tax Commission, su- 
pra. 


15. Arkansas, ete., Coal Co. v. 
State, 231 S.W. 184, 149 Ark. 28; Car- 
los Ruggles Lumber Co. v. Com., 158 
N.E. 899, 261 Mass. 450; Fow River 
Shipbuilding Corporation v. Common- 
wealth, 142 N.E. 812, 248 Mass. 137; 
Springdale Finishing Co. v. Common- 
wealth, 136 N.E. 250, 242 Mass. 37. 


[a] Statute construed.—St. (1919) 
e 355 pt 1 § 2, as amended by St. 
(1920) ¢ 549 § 1 (now Gen. L. ¢ 63 § 
32), imposes an excise only on corpo- 
rations which are carrying on or do- 
ing business, and the mere possession 
of a franchise to be a corporation is 
not made subject to the tax. Fore 
River Shipbuilding Corporation v. 
Commonwealth, 142 N.E. 812, 248 
Mass. 137. 


[b] In New Jersey.—(1) In this 
[61 C. J.—17] 


TAXATION 


case.14 


bax! 


state the legislature has not intended 
to tax the mere right or privilege of 
being a corporation; and hence a cor- 
poration which has simply preserved 
its organization but transacted no 
business is not liable to taxation. 
Faure Electric Light Co.’s Case, 5 A. 
817, 48 N.J.Eq. 411. See also Passaic 
Water Co. v. Paterson, 29 A. 185, 56 
N.J.Law 471. (2) Soa statute giving 
a corporation power to extend its op- 
erations does not change its character 
or attributes and is not a new fran- 
chise. State v. Manufacture Estab- 
lishing Soc., 5 A. 724, 43 N.J.Eq. 410. 


[c] In New York.—(1) Prior to 
1916, to render a corporation liable 
to a franchise tax under § 182 of the 
tax law (L. [1901] p 1365 c 558, as 
amended by L. [1906] p 1196 c 474 § 
2), imposing such a tax on the capital 
of a corporation “employed within the 
state,” it must be doing business in 
the state, and must have capital stock 
employed within the state during 


the year for which the tax is 
assessed. Peo. v. Sohmer, 112 N.E. 
U8t, (217 NY, 4438; “Peo. -v. . Wil- 


liams, 91 N.E. 638, 198 N.Y. 238; Peo- 
ple ex rel. Vandervoort Realty Co. v. 
Glynn, 87 N.E. 434, 194 N.Y. 387; Peo. 
v. Miller, 71 N.E. 930, 179 N.Y. 227; 
Peo. v. Knight, 67 N.E. 65, 174 N.Y. 
475; Peo. v. Wemple, 29 N.E. 812, 129 
N.Y. 558; People ex rel. Buffalo Un- 
ion Furnace Co. v. Gilchrist, 213 N.Y. 
S. 307, 215 App.Div. 48 [aff 154 N.E. 
609, 243 N.Y. 571]; People ex rel. 
Butterick Co. v. Gilchrist, 211 N.Y.S. 
75, 213 App.Div. 533; Peo. v. Sohmer, 
140 N.Y.S. 507, 155 App.Div. 842 [aff 
104 N.E. 1137, 210 N.Y. 549]; Peo. v. 
Kelsey, 97 N.Y.S. 197, 110 App.Div. 
(Otglatee tic 1 LOA 184 NoYes 513 1s 
Peo. v. Roberts, 51 N.Y.S. 771, 30 App. 
Div. P80 Fatt. bl oN. hy tO98; 1b 7 Ney, 
676]. (2) The amendment of the 
statute by the striking out of the 
word “employed” rendered the cor- 
poration liable even though it was not 
exercising its franchise or doing busi- 
ness in the state, the tax being con- 
sidered as one on the privilege or 
right and on its exercise. Cayuga & 
S. R. Co. v. Delaware, L. & W. R. Co., 
213 N.Y.S. 586, 215 App.Div. 429. 


16. See cases infra this note. 


[a] Corporate functions include 
the holding of directors’ meetings, 
maintenance of corporate offices and 
officers, making of records, and keep- 
ing of books. Carlos Ruggles Lum- 
ber, Coslv., (Com., 158 NMP 8995. 261 
Mass. 450. 


[b] Assignment of assets.—(1) A 
domestic corporation, which trans- 
ferred all its assets to a foreign cor- 
poration, except its contracts with 
the government of the United States, 
which were not assignable, under U. 
S. Rev. St. § 3737, as to which con- 
tracts it made the foreign corporation 
its agent to perform, was neverthe- 
less “carrying on or doing business,” 
within the meaning of St. (1919) ¢ 
355 pt 1 § 2, as amended by St. (1920) 
ce 549 § 1 (now Gen. L, c. 63 § 32), and 
was subject to excise tax, as what- 
ever one does by another he does by 
himself, so far as concerns legal re- 
sponsibility. Fore River Shipbuild- 
ing Corporation v. Commonwealth, 
142 N.E. 812, 248 Mass. 137. (2) To 
complete contracts in hand, but un- 


Tax on exercise of franchise. 
where the tax is imposed on the exercise of the 
corporate franchise, the corporation must be doing 
business in the state in order to be liable for the 
In the notes will be found illustrations of 
cases under statutes requiring corporate activity, 
where the corporation has been held to be doing?!® 
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On the other hand, 


finished, with the purpose of doing no 
more business, is “‘carrying on or do- 
ing of business,’ within the meaning 
of St. (1919) c 355 pt 1 § 2, as amend- 
ed by St. (1920) c 549 § 1 (now Gen. 
L. c 63 § 32), providing that domes- 
tic corporations carrying on or do- 
ing business must pay an excise tax. 
Fore River Shipbuilding Corporation 
vy. Commonwealth, supra. 


[c] Capital used for precise pur- 
pose (1) for which the corporation is 
formed is employed within the state. 
People ex rel. Vandervoort Realty Co. 
vy. Glynn, 87 N.EB. 434, 194 N.Y. 387. 
(2) “Where a corporation devotes its 
capital stock to the very purpose for 
which it was formed, it will hardly do 
to say that such stock is not em- 
ployed. The cases in which a distinc- 
tion has been made between capital 
employed and capital invested have 
no application here. If a corporation 
were formed for the sole purpose of 
the investment of capital such invest- 
ment would clearly be an employment 
of its capital. It is only where the 
organization has been for a different 
purpose that the mere investment or 
passive use of capital has not been 
deemed an employment _ thereof.” 
People ex rel. Waclark R. Co. v. Wil- 
liams, 91 N.E. 266; 198 N.Y. 54, 57, 
28 L.R.A.N.S. 371. (3) A corporation 
formed to hold the title to certain in- 
terests in real property in litigation, 
to conduct the litigation, and on the 
sale of the property to distribute the 
proceeds to stockholders, is ‘“‘engaged 
in business,.’”’ People ex rel. Tetragon 
Co. v. Sohmer, 147 N.Y.S. 611, 162 
App.Div. 433 [aff 108 N.E. 1105, 213 
N.Y. 702]. 


[d] Leasing property.—Under 
Crawford & M. Dig. §§ 9799-9801, pro- 
viding that every corporation organ- 
ized and doing business under the 
laws of the state shall make report to 
the Arkansas tax commission, that 
upon the filing of such report the tax 
commission shall refer the,same to 
the auditor, who shall charge and <er- 
tify to the treasurer a tax of one-_ 
tenth of one per cent on that part of 
the subscribed or issued capital. em- 
ployed in Arkansas, and in view of § 
9820, imposing franchise taxes on 
corporations haying no capital stock 
employed in the state, etc., domestic 
corporations which owned and leased 
coal lands are liable to the tax, even 
though they were not conducting ac- 
tive operations, but had purchased 
the property merely for the purpose 
of doing business in the future, for, 
as such corporations could not func- 
tion without the authority of the 
state and no investment could be 
made, such investment constituted do- 
ing business, though the corporations 
were largely dormant and inactive. 
Arkansas Anthracite Coal Co. v. State, 
231 S.W. 184, 149 Ark. 28 (as purpose 
of statute is to exact tax by exercise 
of franchise and in investing capital 
in property, it necessarily exercises 
its franchise even though it leases its 
property to one who operates it for 
the purpose for which the lessor cor- 
poration acquired it). 


[e] Purchase of lumber outside 
state—A company buying lumber 
outside commonwealth for sale in 
other states is nevertheless subject 
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or not doing!’ business within such tax statutes. 


[§ 247] (5) Measure of Tax. 


has power to determine the basis upon which the 
amount of a franchise tax shall be ascertained or 
A franchise tax may be graduated 
according to the extent of the business done,‘ and, 
being an excise tax, the state may fix as a measure 
of the corporate franchise the value of the corpora- 
tion’s property?® even though some of it may be lo- 


cealeulated.t® 


to excise tax as ‘doing some business” 
within commonwealth, in which it 
maintained principal office and car- 
ried on “corporate functions’ (Gen. 
L. ce 63 §§ 27, 32).. Carlos Ruggles 
Lumber Co. v. Commonwealth, 158 .N. 
EH. 899, 261 Mass. 450. 


{f] Purchasing stock and making 
loans.—A corporation purchasing 
stock of, and making temporary loans 
to, other corporations, is engaged in 
“doing of business” within excise tax 
law (Gen. L. c 63 § 32). Queens Run 
Refractories Co. v. Commonwealth, 
(Mass.) 169 N.E. 515. 


[g] Real estate ‘transactions or 
holdings.—(1) Within L. (1896) ¢ 908 
§ 182 providing that every corpora- 
tion incorporated in this state shall 
pay an annual tax, to be computed on 
the basis of the amount of its capi- 
tal stock “employed” within this 
state, the capital stock of a corpora- 
tion, represented by the several pieces 
of real estate owned by it, is “em- 
ployed’; and the corporation is li- 
able for the tax although it is really 
merely a holding corporation for an 
individual, and it is merely employ- 
ing the property,as he would have 
employed it had the title remained. 
People ex rel. Waclark Realty Co. v. 
Williams, 91 N.E. 266, 198 N.Y. 54, 28 
L.R.A.N.S. 371. (2) ‘A corporation or- 
ganized to buy and sell real estate 
and erect buildings thereon ‘em- 
ployed” its capital in this state from 
the time it purchased realty for the 
purpose of erecting a building there- 
on within the meaning of Tax Law 
(L. [1896] .c 908) § 182, requiring 
every corporation to pay to the state 
treasurer an annual tax, to be com- 
puted upon the basis of the amount 
of its capital stock employed during 
the preceding year within the state, 
it not being essential that it should 
have completed the buildings and re- 
ceived rents therefrom in order to em- 
ploy its capital in the state within 
the statute. People ex rel. Fifth Ave- 
nue Bldg. Co. v. Williams, 91 N.E. 
638, 198 N.Y. 238, 139 Am.S.R. 809. 
(3) Where the owners of subdivided 
interests in certain real estate con- 
veyed it to a trustee who in turn 
conveyed it to a corporation, receiv- 
ing purchase money and capital stock 
in payment, and the purpose of the 
corporation included the . purchase 
and sale of realty, mortgages, stocks, 
and bonds, the corporation is liable to 
franchise tax. Peo. v. Kelsey, 97 N. 
Y.S. 197, 110. App.Div. 797 [aff 77 N.B. 
1194, 184 N.Y. 573]. (4) A domestic 
corporation holding two tracts, one 
purchased out of capital and the 
other out of surplus for investment, 
and maintaining an organization with 
officers, etc., was doing business and 
was liable to a franchise tax on both 
tracts. People ex rel. Coney Island 
Jockey Club v. Sohmer, 140 N.Y.S. 
507, 155 App.Div. 842 [aff 104 N.B. 
1137, 210 N.Y. 549]. 


[h] Stockholders’ Meetings.—The 
holding of a stockholders’ meeting by 
a domestic corporation was an act of 
carrying on business, as respected lia- 
bility to the excise tax imposed by 
St. (1919) ec 355, as amended by St. 
(1920) c. 549. Springdale Finishing 
Co. v. Commonwealth, 136 N.E. 250, 


‘Mobley, 137 S.H. 211, 139 S.C. 107. 


TAXATION 


The legislature 1A 22 


tax.7* 


N 
242 Mass. 37. : 


17. See cases infra this note. 


[a] Holding company.—A domes- 
tic corporation, which merely owned 
stock of subsidiaries and maintained 
an office in New York, but transacted 
no business, except to receive and 
distribute income from subsidiaries, 
and owned no real or tangible person- 
al property within the state and had 
no employees, was not “doing busi- 
ness within the state,” and was not 
subject to franchise tax, under Tax 
L. § 182, notwithstanding it on sev- 
eral occasions indorsed notes of sub- 
sidiaries. People ex rel. Butterick Co. 
v. Gilchrist, 211 N.Y.S. 75, 213 App. 
Div. 533. 

{[b] Holding unproductive realty. 
—Capital invested in unproductive 
real estate which the corporation was 
holding merely as an investment is 
not employed within the state. Peo. 
v. Roberts, 51 N.E. 1093, 157 N. Y= 676 
mem. 


[c] Lease of corporation’s prop- 
erty-—(1) When a corporation has 
leased all of its property and assets 
and does nothing more than receive 
and distribute the rental among the 
stockholders, it is not carrying on or 
doing business. Fore River Ship- 
building Corporation v. Common- 
wealth, 142 N.H. 812, 248 Mass. 137. 
(2) Inactive lessor corporation can- 
not be considered as engaged in busi- 
ness under excise tax law where all 
it does is hold title to realty and col- 
lect rents. Columbia Gaslight Co. v. 
(3) 
A. corporation, which had leased plant 
and equipment for a long term, is not 
subject to franchise tax. People ex 
rel. Buffalo Union Furnace Co. y. Gil- 
ehbrist,.. 213. N.¥es. 307%, 215 App Div. 
48 [aff 154 N.E. 609, 243 N.Y. 571]. 
(4) A railroad company formed to 
take over the properties’of another 
road, which leased such properties to 
a third and did not operate them it- 
self, but merely kept its corporate 
existence alive, as required by the 
lease to the third party to preserve 
its franchises, was not liable to the 
tax, as it was not doing business in 


the state. Peo. v. Sohmer, 112 N.E. 
UST, SEIN. Y.2 443° 
18. State v. Franklin County Sav. 


Bank., ete., Co., 52 A, 1069, 74 Vt. 246. 


19. Essex Theatres Co. v. Common- 
wealth, 163 N.E. 747, 265 Mass. 210; 
State ex rel. Marquette Hotel Inv. Co. 
v. State Tax Commission, 221. S.W. 
721, 282 Mo. 218 (franchise tax based 
upon property actually used in the 
business), 


[a] Gross receipts.—(1) A corpo- 
ration exhibiting motion pictures in 
leased theater buildings is liable for 
the excise tax on gross receipts from 
business under G. L.-c 63, § 382A as 
added by St. 1928, c 424, § 2. Bssex 
Theatres Co. v. Commonwealth, 163 N. 


E.. 747, 265 Mass. 210. (2) Tax on 
SEE eS, receipts, ete., see infra § 


20. Schwab v. Richardson, 44 S.ct. 
60, 263 U.S. 588, 68 L.Ed. 183 [aff 204 
P. 396, 158 Cal. 27]; State ex rel. Wa- 
bash Ry. Co. v. Williams, 224 S.W. 
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cated outside the state21 and even though such prop- 
erty is used in interstate as well.as intra-state com- 
If the tax on the corporate franchise 1s 
a property tax it must be based on the actual value 
of the franchise,?? but not where it is a privilege 


Amount of capital stock. The amount of a cor- 
poration’s capital stock may be,”° and frequently is, 
the measure of the. tax on corporate franchises.*® 


822, 284 Mo. 456. 


21. Schwab vy. Richardson, 44 S.Ct. 
60, 263 U.S. 588, 68 L.Ed. 183 [aff 204 
P; 396,158 Cal. 2715— St: Ihouis-San 
Francisco R. Co. v. Middlekamp, 41 S. 
Ct. 489, 256 U.S. 226, 65 L.Hd. 905. 


22. State ex rel. Wabash Ry. Co. 
v. Williams} 224 S.W. 822, 284 Mo. 456. 


[a] Validity of tax.—Tax commis- 
sion, by using the full value of a gail- 
road’s Missouri assets, which were all 
used both in intrastate and interstate 
commerce, in determining the amount 
of the railroad’s franchise tax, under 
Franchise Tax Act (1917) did not vio- 
late the federal constitution. State 
ex rel. Wabash Ry. Co. v. Williams, 
224 S.W. 822, 284 Mo. 456. 


23. Blackrock Copper Min., etc., 
Co. v. Tingey, 98 P. 180, 34 Utah 369, 
131 Am.S.R. 850, 28 L.R.A.N.S. 255. 


» Waluation for purpose of assessing 
tax see infra § 844. 

24 Blackrock Copper Min., ete, 
Co. v. Tingey, 98 P. 180, 34, Utah 369, 
131 Am.S.R. 850, 28 L.R.AIN.S. 255. 


25. U.S.—International Shoe Co. v. 
Shartel, 49 S.Ct. 380, 279 U.S. 429, 73 
L.Ed. 781 [aff 29 F.(2d) 604, and reh 
den 50 S.Ct. 79]; Roberts & Schaefer 
Co. v. Emmerson, 46 S.Ct. 375, 271 U. 
S. 50, 70 L.Ed. 827, 45 A.L.R. 1495 [aff 
144 N.B. 818, 313 I. 137]. p 


Colo.—Colorado & S. R. Co. v. Peo., 
156 P. 1095, 61. Colo. 230. 


Kan.—Kansas City, ete., R. Co. v. 
Sessions, 147 P. 791, 95 Kan. 261, 268 
[eit Cye]. 


Mass.—Com. y., Cary Improvement 
Co., 98 Mass. 19 


Ohio.—Southern Gum Co. v. Laylin, 
64 N.E. 564, 66 OhioSt. 578. 


26. See statutory provisions. © 


[a] Statutes held valid.—Colorado 
& S. Ry. Co. v. People, 156 P. 1095, 61 
Colo. 230 (rev Act [1902] § 64). 


{b] Capital stock and surplus.— 
(1) Missouri Rev. St. (1919) § 9836, 
imposing an annual franchise tax on 
foreign and domestic corporations of 
one twentieth of one per cent of par 
value of their outstanding capital 
stock and surplus employed in busi- 
ness within the state, and providing 
that for purpose of ascertaining the 
tax the corporation is deemed to have 
employed within the state that pro- 
portion of its entire outstanding cap- 
ital stock and surplus that its proper- 
ty and assets within the state bear 
to all its property and assets wher- 
ever located, held not invalid as tax- 
ing property or business without the 
state, because of amendment thereof 
by Missouri Stock Corporation Act 
(Mo, L. [1921] p 664) § 12, providing 
that for computing tax no par value 
stock should be deemed equivalent of 
share having par value of one hundred 
dollars, the tax being a privilege and 
not a property tax. Internationa] 
Shoe Co. v. Shartel, 49 S.Ct. 380, 382, 
279 U.S. 429, 73 L.Ed. 781. (2) “The 
assignment to the shares of a value 
in excess of their present worth or of 
the present value of the assets with- 
in the state does not operate to tax 
property or business without the 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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Net income. 


arriving at the franchise tax.®° 


Dividends. Under a statute imposing a franchise 
tax baséd on the amount of dividends declared on 
capital stock, a stock dividend stands on the same 


basis as a cash dividend.®1 


state. The tax is a privilege and not 
a property tax. Giving to the shares 
a Specified value by which the tax is 
measured, only affects the rate of tax 
on the privilege and does not give 
the statute an extraterritorial effect. 
The result is the same as if a flat 
tax of 5 cents per share upon that 
part of the capital which is justly 
apportioned to the state had been im- 
posed. So apportioned the tax cannot 
be said to reach the property or the 
franchise of the corporation without 
the state.” International Shoe Co. v. 
Shartel, supra. (3) An excise tax on 
a corporation’s franchise measured by 
its capital stock and surplus is valid. 
Republic Acceptance Corp. vy. De 
Land, 275 F. 682 (Pub. Acts Mich. 
[1921] No. 85 § 4). : 

[c] Paid up capital stock.—A stat- 
ute requiring a franchise tax to be 
paid according to the paid up capital 
stock is valid. Atlantic Coast Line 
Ry. Co. v. State, 85 So. 424, 204 Ala. 
80 (Acts [1915] p 397 § 16; Const. 
[1901] §§ 229, 232). 


[d] Number of shares.—Value of 
a corporation’s franchise for taxing 
purposes may be measured by the 
number of no par value stock shares 
which it may issue, rather than their 
value when issued. Roberts & Schae- 
fer Co. v. Emmerson, 46 S.Ct. 375, 271 
U.S. 50, 70 L.Hd. 827, 45 A.L.R. 1495 
{aff 144 N.E. 818, 313 Ill. 137]. 


{e]. Additional franchise tax.—A 
corporation substituting no par value 
common stock for its par value stock 
is not liable for additional franchise 
tax (Smith-Hurd Rev. St. [1929] c 32 
§§ 96, 105). Interstate Iron & Steel 
Co. v. Stratton, 172 N.E..705, 340 Ill. 
422. 


[f{] Market value of stock.—The 
excise imposed by a statute on the 
franchise of a corporation, computed 
on the market value of the capital 
stock, is not unreasonable, because 
such value is computed by the price 
fixed in the market for the sale of 
shares which, though actual, is specu- 
lative, and largely exceeds the value 
of all the property of the corporation. 
Com. y. Cary Improvement Co., 98 
Mass. 19. 

g Capital “employed.”’—The 
New York statute providing for an 
annual corporation tax to be comput- 
ed upon the basis of the amount of 
the capital stock ‘‘employed” within 
the state relates to the active use of 
capital in connection with a live busi- 
ness as distinguished from_ capital 
merely invested. People v. Miller, 71 
N.E. 463, 179 N.Y. 49; People v. Rob- 
erts, 72 N.Y.S. 950, 66 App.Div. 157; 
People v. Roberts, 51 N.Y.S. 771, 30 
App.Div. 180 [aff 51 N.E. 1098, 157 
N.Y. 676]. But see People v. Wil- 
liams, 91 N.E. 266, 198 N.Y. 54, 28 L. 
R.A.N.S. 371 (within L. [1896] ¢ 908 
§ 182, imposing tax computed on basis 
of capital stock “employed” within 
the state, capital stock of corpora- 
tion represented by several pieces of 
real estate owned by it, is employed 
so that the corporation is liable even 
though it is merely the holding cor- 
poration for an individual). 


; Where not a property tax the net 
meome of a corporation may be used as a measure 
of the tax on the privilege of doing business27 even 
though such income comes in part from tax exempt 
property’* or from property not actively used by 
the corporation in its business,?® statutes in some 
Jurisdictions having established such measure for 
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[§ 248] k. Capital and Capital Stock??—(1) De- 
fined. Strictly speaking, “capital’’ in a corporation 
is quite different from “capital stock.”?* The capi- 
tal of a corporation is its tangibles,*4 the aggregate 
of its property and assets of all kinds,?® while its 
capital stock is the evidence of rights in such prop- 
erty,®® the certificates or shares of stock belonging 


to the stockholders,** the aggregate of the stock- 


holders’ separate interests in the business and profits 
of the corporation and of their ultimate right of 
participation in its assets on dissolution.*® 


As used 


in many tax statutes, however, capital stock is sy- 


[h] Where capital stock is fixed as 
measure, the tax on a corporate fran- 


chise does not depend on the profits |- 


or amount of the business of the cor- 
poration, but it is a payment for the 
privilege of doing business as a cor- 
poration. New York Terminal Co. v. 
Gaus, 124 N.Y.S. 200, 139 App.Div. 347 
[aff 98 N.B. 11, 204 N.Y. 512]. 


[i] Apportionment.—(1) Where a 
corporation has not been in business 
for the full taxable year, the tax 
should be apportioned . accordingly. 
People v. Miller, 69 N.B. 124, 177_N. 
Y. 51; People v. Knight, 90 N.Y.S. 
537, 99 App.Div. 62; People v. Mil- 
ler, 90 N.Y.S. 755, 98 App.Div.~ 584 
[aff 73 N.H. 1102, 181 N.Y. 328]; Peo- 
ple ex rel. S. Cohn & Co. v. Miller, 88 
N.Y.S. 197, 94 App.Div. 564 [aff.72 N. 
BE. 525, 180 N.Y. 16]. (2) And where 
the corporation employs only a part 
of its capital stock in this state it is 


-liable to pay a tax measured by the 


amount of capital stock so employed. 
Eee v. Wemple, 29 N.E. 812, 129 N.Y. 
558. 


{ij] Stock owned by holding com- 
pany.—A part of the stock of corpo- 
rations held -by a holding company, 
pursuant to a plan of reorganization 
of the corporations, which is in prog- 
ress, whereby the holding company is 
to acquire their entire stock is as 
much subject to a tax as is stock held 
by any other owner. McCallum v. 
Corn Products Co., 116 N.Y.S. 118, 131 
App.Div. 617. 


27. Educational Films Corp. v. 
Ward, 41 “BY. (2d) 395 [aff 54. S:Ct..170, 
aoe U.S. 379, 75 L.Ed. 400, 71 A.L.R. 
1226]. 


28. Educational Films Corporation 
of America v. Ward, supra. 


29. Flint v. Stone Tracy Co., 31 S. 
Ct. 342, 220 U.S.°107, 55° L. Hd. 3389, 
Ann.Cas.1912B 13812; Potomac Elec- 
tric Power Co. v. Rudolph, 29 F.(2d) 
634, 58 App.D.C. 261 [cert den 49 S.Ct, 
13552278 U.S.26565. 030 5b. Md. 565 J). 


30. See statutory provisions. 


[a] Corporation having no net in- 
come during year preceding tax year 
is liable only for minimum franchise 
tax. People ex rel. Claire. Belle 
Dresses v. State Tax Commission, 224 
N.Y.S. 140, 221 App.Div. 471 [aff 162 
N.E. 527, 248 N.Y. 568]. 


[b] Bax payable in advance.— 
Where the statute makes the tax pay- 
able in advance, a corporation making 
an income report for 1918 and doing 
business for several months during 
1919 before ceasing is liable for the 
1919 franchise tax, and is not entitled 
to refund. People ex rel. Claire Belle 
Dresses v. State Tax Commission, 224 
N.Y.S. 140, 221 App.Div. 471 [aff 162 
N.E. 527, 248 N.Y. 568]. 


[ce] Corporation without real or 
tangible property in state is subject 
to minimum tax of ten dollars (Tax 
L. § 214). People ex rel. Heyden 
Chemical Co. of America v. Law, 163 
N.E. 558, 249 N.Y. 192. 


31. People v. Sohmer, 112 N.E. 755, 
218 N.Y. 199, L.R.A.1917A 48 [aff 149 


N.Y.S. 1103 mem, 
mem]. 


32. Generally see Capital 9 C.J. p 
1278; Capital Stock 9 C.J. p 1280. 


33. Foster v. Stevens, 22 A. 78, 63 
Vt. 175, 13 L.R.A. 166; State v. Lewis, 
95 N.W. 388, 118 Wis. 432. 


34. State v. Lewis, supra. 


35. U.S.—Farrington v. Tennessee, 
95 U.S. 679, 24 L.Hd. 558; Minot -v. 
Philadelphia, etc., R. Co., 18 Wall. 206, 
21 L.Wd. 888. 


Ga.—Georgia R. & Banking Co. v. 
Wright, 54 S.E. 52, 125 Ga. 589. 


Ill.—-Porter v. Rockford, etc., R. Co., 
76 Ill. 561. 


Ind.—State v. Hamilton, 5 Ind. 310. 


Iowa.—Judy v. Beckwith, 114 N.W. 
565, 137 Iowa 24, 15 L.R.A.N.S. 142, 
15 Ann.Cas. 890. 


La.—Schreiber v. Board of Asses- 
sors, 37 La.Ann. 908, 55 Am.R. 528. 


Minn.—State v. St. Paul Trust Co., 
79 N.W. 548, 76 Minn. 423. / 


N.J.—New Jersey Hedge Co. v. 
Craig, p17 VA. 941, bly NJ Liaw- 43873 
North Ward Nat. Bank v. Newark, 40 
N.J.Law 558 [rev 39 N.J.Law 380]. 


N.Y.—Peo. v. Roberts, 72 N.Y.S., 950, 
66 App.Div. 157. 


Ohio.—Bradley v. Bauder, 36 Ohio 
St. 28, 38 Am.R. 547. 


Va.—Bridgewater Mfg. Co. v. Funk- 
houser, 79 S.E. 1074, 115 Va. 476. 


[a] Statute construed.—The word 
“eapital,”’ as used in Code (1904) p 
2195 § 8 schedule C subsecs 3, 4, pro- 
viding for the taxation of the capital 
of corporations, means money and 
other property adventured in the 
business, whether owned by the com- 
pany or borrowed, and not the origi- 
nal amount paid in by the sharehold- 
ers on their purchase of stock. 
Bridgewater Mfg. Co. v. Funkhouser, 
79 S.H. 1074, 115 Va. 476. 


164 App.Div. 918 


36. State v. Lewis, 95 N.W. 388, 
118 Wis. 43._ 
37. Com. v. Charlottesville Perpet- 


ual Bldg. & Loan Co., 20 S.E. 364, 90 
Va. 790, 44 Am.S.R. 950; State v..Lew- 
is, 95 N.W. 388, 118 Wis. 43. 

38. U.S.—Farrington v. Tennessee, 
95 U.S. 679, 24 L.Hd. 558; Minot: v. 
Philadelphia, etc., R. Co., 18 Wall. 206, 
21 L.Ed. 888. 

11l.—-Porter vy. Rockford, etc., R. Co., 
76 Ill. 561. 


Ind.—State vy. Hamilton, 5 Ind. 310. 


Iowa.—Judy v. Beckwith, 114 N.W. 
565, 187 Iowa 24, 15 L.R.A.N.S. 142, 
15 Ann.Cas. 890. 

La.—Schreiber v. Board of Asses- 
sors, 87 La.Ann. 908, 55 Am.R. 528. 


Minn.—State v. St. Paul Trust Co., 
79 N.W. 548, 76 Minn. 423. 

N.J.—New Jersey Hedge Co. 
Craig, 17 A. 941, 51 N.J.Law 437. 

N.Y.—Peo. v. Roberts, 72 N.Y.S. 950, 
66 App.Div. 157. 
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nonymous with, or equivalent to, the capital of the 
corporation®® intended to designate all the prop- 
erty of the corporation subject to taxation*® as a 
homogeneous unit,*! capital stock in such statutes 
not referring to the shares of the stockholders.*? In 
same statutes capital stock is used as the aggregate 
of the mutual subscriptions of the stockholders.** 
[§ 249] (2) As Subject of Taxation Generally. 
The capital stock of a corporation and its shares 
of stock are separate and distinct things so that 


Ohio.—Bradley v. Bauder, 36 Ohio 
St. 28, 38 Am.R. 547. 


39. Mich.—Union Trust Co. v. Rad- 
ford, 141 N.W. 1091, 176 Mich. 50. 


N.Y.—People v. Morgan, 70 N.E. 
967, 178 N.Y. 433; People v. Coleman, 
27 N.E. 818, 126 N.Y. 433, 12 LRA. 
762; People v. Com’rs of Taxes, 23 N. 
Y. 192;. People v. Sohmer, 147 N.Y.S. 
611, 162 App.Div. 433 [aff 108 N.E. 
1105, 213 N.Y. 702]; People ex rel. Con- 
‘solidated Ginseng Co. of America v. 
Kelsey, 93 N.Y.S. 369, 105 App.Div. 
75. 


Okl.—In re Oklahoma Nat. Life Ins. 
Co., 178 P. 376, 68 Okl. 219, 13 A.L.R. 
174. 


Charlottesville Per- 
S.E. 364, 


Va.—Com. v. 
petual Bldg. & Loan Co., 20 
90 Va. 790, 44 Am.S.R. 950. 


Wis.—State v. Lewis, 95 N.W. 388, 
118 Wis. 432. 


40. U.S.—Powers v. Detroit, etc., 
R,.C60., 26 S.Ct. ‘656, 200. U.S. 543,50 
L.Ed. 860; Indianapolis & St. L. R. 
Co. v. Vance, 96 U.S. 450, 455, 24 L. 
Ed. 752; Western Union Tel. Co. v. 
Norman, 77 F. 13. 


Ga.—Georgia R. & Banking Co. v. 
Wright, 54 S.E. 52, 56, 125 Ga. 589. 


Ill.— State Board of Equalization v. 
People, 61 N.E. 339, 191 Ill. 528, 58 L. 
R.A. 513; Keokuk & Hamilton Bridge 
Co. v. People ex rel. County Treasurer, 
43 N.E. 691, 161 Ill. 132; Ohio & M. 
R. Co. v, Weber, 96 Ill. 443; Quincy 
R. Bridge Co. v. Adams County, 88 Ill. 
615; Pacific Hotel Co. vy. Lieb, 83 Ill. 
602; Porter v. Rockford, R. I. & St. 
epee Os;. 110: Ell. S62. 


Ky.—Henderson Bridge Co. v., Neg- 
ley, 63 S.W. 989, 990, 23 Ky.L. 746; 
Henderson Bridge Co. v. Common- 
wealth, 31 S.W. 486, 99 Ky. 623, 17 
Ky.L. 389, 29 L.R.A. 73. 


Mich.—Union Trust Co. v. Radford, 
141 N.W. 1091, 176. Mich. 50. 


Minn.—State v. Duluth Gas & Wa- 
‘ter. Co., 78 N.W.. 1082), 76 Minn: 96, 
57 L.R.A, 63. 


N.Y.—People v. Morgan, 70 N.E. 
967, 178 N.Y. 433; People v. Feitner, 
87 N.Y.S. 304, 306, 92 App.Div. 518; 
People v. Knight, 77 N.Y.S. 398, 75 
App.Div. 164. 


N.C.—Person v. Board of State Tax 
Com’rs., 115 ‘S.H. 336, 184 N.C. 499; 
Wilmington Underwriters’ Ins. Co. v. 
Stedman, 41 S.E. 279, 280, 130 N.C. 
221. 


Okl.—In re Indian Territory Illumi- 
nating Oil Co., 142 P. 997, 43 Okl. 307 
[rev on other grounds 36 S.Ct. 453, 
240 U.S. 522, 60 L.Hd. 779]. 


Vt.—Foster v. Stevens, 22 A. 78, 63 
Wit, iby Londen. “LOG. 


[a] The term “moneyed capital, 
surplus and undivided profits,” (1) as 
used in Rev. L, (1910) § 7318, as 
amended by L. (1913) c 240 art 1 § 4, 
-includes all the assets, money, and 
property owned by the corporation. 
In re Oklahoma Nat. Life Ins. Co., 173 
BP. 3:76; 68 OKI, 219313) ANGLIA, C2) 
Assessment for taxation, by name, on 
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stockholder.*® 


vs 
the moneyed capital, surplus, and un- 
divided profits of a corporation is an 
assessment upon its property and as- 


sets. In re Oklahoma Nat. Life Ins. 
Co., Supra. 
[b] Extent.—The term. capital 


stock, as used in the statutes relating 
to taxation thereof, does not have its 
ordinary meaning of the fund, proper- 
ty, or other means contributed or 
agreed to be contributed by share- 
holders as the financial basis for the 
prosecution of the business of the 
corporation, but embraces every ele- 
ment that can impart value to the 
stock, including every enhancement in 
value that accrues to the corporation 
from the success of its business. 
Person vy. Board of State Tax Com’rs, 
115°S.E. 336, 184 N.C. 499. 


41. Western Union Tel. Co. v. Nor- 
man, 77 F. 13;. Keokuk, etc., Bridge 
Co. v. People, 43 N.E. 691, 161 Ill. 132; 
Quincy R. Bridge Co. v. Adams Coun- 
ty, 88 Ill. 615; Foster vy. Stevens, 22 
A. 78, 63 Vt. 175, 13: L.R.A. 166. 


42. Keokuk, ete., Bridge Co. v. 
People, 43 N.E. 691, 161 Ill. 132; Peo- 
ple v. Morgan, 70 N.E. 967, 178 N.Y. 
433; People v. Kelsey, 93 N.Y.S. 369, 
105 App.Div. 175; People v. Knight, 
77 N.Y.S. 398, 75 App.Div. 164. 


_[a] “Capital stock” of a corpora- 
tion in a state statute imposing a tax 
on the capital stock of a corporation 
refers to property which the corpo- 
ration has received and presumably 
holds. It is not the individual prop- 
erty of the shareholders which is 
contemplated by that which is in the 
treasury of the corporation or in- 
cluded _in its assets. Powers v. De- 
tLoit, G.zkl. 6s MAURY. COn 26". Cr DO0F 
201 U.S. 543, 50 L.Ed. 860. 


43. Consolidated Coal Co. of St. 
Louis v. Miller, 86 N.E. 205, 236 111. 
149; Commonwealth y. Charlottes- 
ville Perpetual Bidg. & Loan Co., 20 
S.E. 364, 90 Va. 790, 44 Am.S.R. 950. 


44. Ala.—HElmwood Cemetery Co. 
v. Tarrant, 54 So. 186, 170 Ala. 459. 


Mass.—Loring v. City of Beverley, 
110 N.E. 974, 222 Mass. 331. 


Mont.—Montana Nat. Bank of Bil- 
lings v. Yellowstone County, 252 P. 
876, 78 Mont. 62 [rev 267 P. 304, 82 
Mont. 380, in conformity to mandate 
of U. S. Supreme Court, 48 S.Ct. 331, 
276 U.S. 499, 72 L.Ed. 673]. 


N.Y.—People v. Coleman, 27 N.E. 
SL L26 INEY AS seu dome RAG aioor 
People v. Barker, 25 N.Y.S. 340, 72 
Hun 126. 


Tenn.—Shields v. Williams, 19 S.W. 
(2d) 261, 159 Tenn. 349. 


Wash.—Spokane & Hastern Trust 
Co. v. Spokane County, 126 P. 54, 70 
Wash. 48, Ann.Cas.1914B 641. 


45. Ottawa Glass Co. v. McCaleb, 
81 Ill. 556; Shields v. Williams, 19 
S.W.(2d) 261, 159 Tenn. 349. 


gine See infra -§ 254 text and note 


47. U.S.—Farrington vy. Tennessee, 
95 US. 679, 24 L.Ed. 558; Minot v. 
Philadelphia, etc., R. Co., 18 Wall. 
206, 21 L.Ed. 888. 
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each may be separately taxed,** the former to the 
corporation*® and the latter to the stockholders.*® 
Of course the capital of a corporation is the ag- 
gregate of its property and assets of all kinds, and 
is the property of the corporation and properly tax- 
able to it;47 while capital stock used in the sense 
of shares or evidence of the stockholders’ interest 
in the corporationt® may be taxed to the individual 
Still, in several jurisdictions, cor- 
porations are taxed on their capital stock,°° although, 


Ill.— Porter v. Rockford, etc., R. 
Cosy 16 TN 568. ' 


Ind.—State v. Hamilton, 5 Ind. 310. 


- Iowa.—Judy v. Beckwith, 114 N.W. 
565, 187 Iowa 24, 15 L.R.A.N.S. 142, 
15 Ann.Cas. 890. ‘ 


La.—Schreiber v. Board of Assess- 
ors, 37 La.Ann. 908, 55 Am.R. 528. 


Minn.—State v. St. Paul Trust Co., 
79 N.W. 543, 76 Minn. 423. 


N.J.—New Jersey Hedge Co. v. 
Craig; 1% A. 941, )5. UN Saw. 24375 
North Ward Nat. Bank v. Newark, 39 
N.J.Law 380 [rev 40 N.J.Law 558]. 


N.Y.—People v. Roberts, 72 N.Y.S. 
950. 66 App.Div. 157. 


Ohio.—Bradley v. Bauder, 36 Ohio 
St. 28, 38 Am.R. 547. 


Pa.—Commonwealth v. Union Ship- 
building Co., 114 A. 257, 271 Pa. 403. 


Va.—Com. v. Charlottesville Perpet- 
ual Bldg., ete., Co., 20 S.E. 364, 90 Va. 
790, 44 Am.S.R. 950. 


[a] Tax may be levied on capital 
borrowed by a corporation from a 
citizen of another state. Maltby v. 
Reading, etc., R. Co., 52 Pa. 140. 


[b] Profits unnecessary.—A tax 
on the capital of a corporation does 
not depend on whether the corpora-' 
tion has made any profits. Peo. v. 
New York, 18 Wend. (N.Y.) 605. 


{[c] Accumulated fund.—A fund 
accumulated from the profits of a cor- 
poration in such manner that it be- 
comes capital of the corporation is 
taxable. Sun Mut. Ins. Co. v. New 
York, 8 N.Y. 241, Seld. 94 [aff 7 N.Y. 
Super. 10]. 


Shares of stockholder generally see 
infra § 254. 


48. See supra § 248 note 36. 
49. See infra § 254. 
50. See statutory provisions, 


[a] Prospective construction.—St. 
§ 4225, imposing a tax on capital 
stock of corporations, is prospective 
only. Commonwealth v. Southern 
Pac. Co., 176 °S.W. 375, 164 Ky. 818. 


{b] Corporate charter is taken 
subject to liability under capital 
stock tax in existence at time of in- 
corporation. Commonwealth y. Sun- 
bury Converting Works, 134 A, 438, 
286 Pa. 545, 48 A.L:R. 992. 


[c] Under particular statutes.— 
Capital stock of corporations is sub- 
ject to assessment for taxes under 
Revenue Act, § 1 par 4, and Tax Com- 
mission Act, § 2 par 6. People v. Elm- 
wee ge Sane ot Cor, L148) Ni 2 oes ie 


[d] Extent of tax.—Only so much 
of the capital of a manufacturing 
merchandising corporation as was in 
fact devoted by it to its manufactur- 
ing business is required to be taxed 
as capital under Tax Bill (Acts [1915] 
c 148) §§ 45, 46, the representatives 
of the commonwealth not being vested 
with authority to enforce their view 
that the corporation should have in- 
vested in the manufacturing branch 
of its business more capital than it 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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in this ease, the stock is not actually taxed as be- 
longing to the corporation, but is taken as the meas- 
ure of the value of its property, and the tax is more 
properly considered as imposed on the franchise 
or assets of the company than on its stock.®! 
tax is in effect a tax on the property represented 
by the capital stock®? and not on the shares of the 
The capital stock taxable under a 
law of this kind is the aggregate of that issued and 


stockholders.*? 


outstanding,®* including increases 


the original amount of issued or authorized stoek,®® 


in fact had found necessary for the 
conduct of such business, or that such 
branch of the business should incur 
the expense of distributing the goods 
when the corporation chose to charge 
such expense to its mercantile branch. 
Commonwealth v. Craddock-Terry Co., 
105 S.E. 576, 129 Va. 62. 


[e] Tax measured by dividends.— 
A tax on capital stock measured by 
dividends is not a tax on dividends. 
Phoenix Iren Co. v. Commonwealth, 
59 Pa. 104 (acts of April 29, 1844, § 
$e and April 12,1859, $1). « 


51. Ill—Saup v. Morgan, 108 Ill. 
326. See also St. Louis Consol. Coal 
Co. v: Miller, 86 N.E. 205, 236 Ill. 
149. 


Ilowa.—Robbins v. Magoun, 70 N.W. 
700, 101 Iowa 580. 


Ky.—Com. v. Southern Pac. Co., 176 
S.W. 375, 164 Ky. 818. 


Miss.—State v. Simmons, 12 So. 477, 
70 Miss. 485. 


Pa.—Commonwealth v. John Mc- 
Glinn Distilling Co., 108 A. 823, 265 
Pa. 346; Commonwealth v. Girard 
Trust Co., 3 Pa.Dist.&Co. 722; Com. 
v. Manor Gas Coal Co., 8 Pa.Dist. 258. 


Alta.—Re General Administration 
Soc., 8 Alta.L. 169. 


[a] What corporations taxable.— 
(1) The designation “‘any bank or oth- 
er joint-stock company,” in a statute 
providing for the taxation of capital 
stock, includes all incorporated asso- 
ciations having stock. State v. Sim- 
mons, 12 So. 477, 70 Miss. 485. (2) 
Company whose corporate life has ex- 
pired is not taxable even though it 
continues to do business. Com. v. 
East Brady Caloric Co,, 41 Pa.Co. 
262: 


[b] Actual cash value of capital 
stock.—(1) Under the statute in 
Pennsylvania, imposing taxes on cor- 
porations according to the actual 
value of their capital stock, it is held 
that such value is a question of fact 
which must be determined by con- 
sidering the value of the company’s 
tangible property and assets of every 
kind, including bonds, mortgages, and 
money at interest, and the amount of 
indebtedness or encumbrances on its 
property. Com. v. Ontario, etc., R. 
Co., 41.A. 607, 188 Pa. 205; Com. v. 
Beech Creek R. Co., 41 A. 605, 188 Pa. 
203; Com. v. Fall Brook R. Co., 41 A. 
606, 188 Pa. 199; Com. v. Manor Gas 
Coal Co., 41 A. 605, 188 Pa. 195; Com. 
v. New York, etc., R. Co., 41 A. 594, 
188 Pa. 169; Com. v. Philadelphia, 
Steve Be) Cons 220-4. 235.7 145 "Pa. U4; 
Com. v. American Coke Co., 5 Dauph. 
Co: (Pa.) 15t. (2)- Possible losses 
from a forced liquidation is not a 
proper element for consideration in 
making the appraisement. Com. vy. 
Gimbel, 41 Pa.Co. 265. (3) When no 
deduction for salaries will be made 
in calculating the value of capital 
stock. Com. v. Gimbel, supra. 


[ec] Tax measured by dividends.— 
A tax-on the capital stock of a cor- 
poration is not a tax on its dividends 
merely because the rate at which it is 
to be computed is measured by the 
amount of the dividends declared. 


TAX ATION 


portioned ;°7 
The 


year.°§ 
or additions to 


Phoenix Iron Co. v. Com., 59 Pa. 104. 
And see Lehigh Crane Iron Co. v. 
Com., 55 Pa. 448. 


{d] Personal property.—A tax on 
capital stock of a corporation is a 
personal property tax. People v. St. 
Louis Merchants’ Bridge Co., 125 N. 
Be 782,..291.. T1195; 


52. People v. National Box Co., 93 
N.E. 778, 248 Ill. 141; Chicago v. Chi- 
cago City Ry. Co., 245 Ill.App. 473; 
Harvester Bldg. Co. v. Hartley, 160 
P. 971, 98 Kan. +732, 99 Kan’ 73; Com- 
monwealth vy. Sunbury Converting 
Works, 1384 A. 488, 286 Pa. 545, 48 A. 
L.R. 992; Dupuy v. Johns, 104 A. 
565, 261 Pa. 40; Com. v. New York, 
ete., R.7-Ca,; 41. A. 5949 188--Pa. 169; 
Carbon Iron Co. v. Carbon County, 39 
Pa..-251. 


53. City of Chicago v. Chicago City 
Ry. Co., 245 Ill.App. 478; Harvester 
Bldg. Co. v. Hartley, 160 P. 971, 98 
Kan. 732, 99 Kan. 73; Commonwealth 
v. Sunbury Converting Works, 134 A. 
438, 286 Pa. 545, 48 A.L.R. 992. 


54. Baltimore Consumers’ Ice Co. | 


v. State, 33 A. 427, 82 Md. 132; Ameri- 
can Pig Iron Storage Co. v. State Bd. 
hig bas gina 29 A. 160, 56 N.J.Law 


[a] Stock issued during fiscal 
year.—On shares of stock issued dur- 
ing the tax year the state is entitled 
to taxes, at the appraised valuation, 
only from the date of issue to the 
end of the tax year. Com. v. Union 
Traction Co., 1 Dauph.Co. (Pa.) 178. 


{b] Stock owned in another cor- 
poration.—Where a domestic railroad 
company owns the stock of a domes- 
tic transportation company, which 
employs its capital outside the state, 
such stock constitutes no part of the 
railroad company’s taxable capital. 
People v. Knight, 65 N.E. 1102, 173 N. 
NEAZ5: 


[ec] Stock bought in by corpora- 
tion issuing it.—Stock once issued is 
and remains outstanding, within the 
meaning of the franchise tax law, al- 
though owned by the corporation is- 
suing the same, until retired and 
canceled in the manner provided by 
the statute relating to the reduction 
of capital stock. Knickerbocker Im- 
portation Co. v. State Bd. of Asses- 
sors, 65 A. 913, 74 N.J.Law 583, 7 
L.R.A.N.S. 885 [rev 62 A. 266, 73 N.J. 
Law 94]. 


{d] Stock held by holding com- 
pany.—A part of the stock of corpora- 
tions held by a holding company, pur- 
suant to a plan of reorganization of 
the corporations, which is in progress, 
whereby the holding company is to ac- 
quire their entire stock is as much 
subject to a tax as is stock held by 
any other owner. McCallum v. Corn 
Products Co., 116 N.Y.S. 118, 131 App. 
Div. 617. 


[e] Corporation cannot escape 
taxation by its treasurer’s failure to 
file with the secretary of state a cer- 
tificate that the capital stock has 
been paid up, as required by law. 
Atty.-Gen. v. Massachusetts Pipe Line 
Gas Co., 60 N.H: 389, 179 Mass. 15. 


55. Central Mill Co., Ltd. v. Camp- 
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but not including stock subscribed but not paid 
for.°° If the capital has been increased during the 
year, the tax on the increased amount may be ap- 
and, similarly, the tax is to be ap- 
portioned where the corporation has been organized 
and has first come into existence during the tax 
Where the object of a tax on the capital 
stock of a corporation is to reach the stockholder 
through the corporation,®® capital stock does not 
represent the property of the corporation but the 
interest of the stockholders therein;®® but not in 


bell, 18 Haw. 185; St. Louis Mut. L. 
Ins. Co. v. Charles, 47 Mo. 462; Com. 
v. American Mach. Co., 2 Dauph.Co.! 
(Ba.)) 27.17% 


[a]. Purchasing company not lia- 
ble to pay bonus on increase of stock 
which had already been paid by com- 
pany purchased. In re Tax Resettle- 
ments, 24 Pa.Dist. 1083; In re Cone- 
wago Gas Co., 43 Pa.Co. 660. 


[b] Merger.—A corporation is not 
required to pay a bonus on capital 
stock of corporations purchased by it 
for purpose of merger. Com. v. Con- 


solidated Telephone Companies of 
Pennsylvania, 22 Pa.Dist. 944. 
56. McIntosh v. Merchants’, etc., 


Ins. Co., 9 La.Ann. 403; Com. v. Berk- 
shire L. Ins. Co., 98 Mass. 25; Com- 
monwealth v. Girard Trust Co., 22 
Pa.Dist. 776; Com. v. Union Traction 
Co., 1 Dauph.Co. (Pa.) 178. But see: 
Louisiana Ins. Co. v. Morgan, 8 Mart. 
N.S. Cla.) 629 (holding that a tax 
levied on the stock in trade of a com- 
pany is payable as well on the stock 
secured as on that paid in); People v. 
Michigan Southern, ete., R. Co. 4 
Mich. 398 (making a similar ruling as 
to stock which had not been actually 
paid in but had been entered on the 
books of the company as part of its 
capital stock and had been used as 
money, and the holders of which were 
entitled to the same rates as on paid- 
up shares). 


57. Com. v. American Mach. Co., 2 
Chest.Co. (Pa.) 186. 


58. Com. v. Mortgage Trust Co., 76 
ALD; 22 Paw £63 


59. Harvester Bldg. Co. v. Hart- 
ley, 160 PB: 9741,°972, 98 “Kan. 732,799 
Kan. 73; Union Trust Co. of Maryland 
v. State, 81 A. 8738, 116 Md. 873. 


[a] Effect of reduction of stock.— 
Code Pub. Gen. L. (1904) art 81 § 150, 
requiring corporations to report an- 
nually to the state tax commissioner 
the par value of the corporate stock, 
and requiring the commissioner to 
assess the stock as of January ist, 
fixes January 1st of each year as the 
time at which the valuation of stock 
shall be determined, and a bona fide 
reduction of corporate stock on Febru-: 
ary 25th does not prevent a tax, levied 
in May, on the valuation of the stock 
as it existed on January 1st, and the 
corporation, after making such reduc- 
tion of stock and paying to the stock- 
holders the amount of the reduction, 
may not complain of the tax on the 
stock as it existed before reduction 
because it should have retained a suf- 
ficient amount to pay the tax. Union 
Trust Co. of Maryland v. State, 81 A. 
873, 116 Md. 368. 


60. Harvester Bldg. Co. v. Hart- 
ley, 160 P. 971, 98 Kan. 732, 99 Kan. 
73; Union Trust Co. of Maryland v. 
State, 81 A. 878, 116 Md. 368. 


[a] Under particular statute.— 
The tax on corporate stock, imposed 
by Code Pub. Gen. L. (1904) art 81 § 
150, requiring corporations to report 
annually to the state tax commission- 
er the number of shares of stock and 
the par value thereof, with such in- 
formation as may be required by the 
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all tax statutes is the meaning of the words identi- 
eal, so that resort to the context is often neces- 


sary.®? 


[§ 250] (3) Capital Representing Property Oth- 
erwise Taxed. Under the revenue laws of several 
states,®? instead of taxing the entire capital stock 
of a corporation without reference to the property 
and investments which it represents, taxes are 1m- 
posed on real and personal property owned by the 
corporation, and exempting so much of its capital 
as is invested in such property, or are laid on so 
much of the actual value of the capital stock as 
is in excess of the actual value of property other- 
This principle is intended to prevent 
double taxation of the same property or value.®® 


[§ 251] (4) Capital Representing Property in 
While it is competent for a state 
to tax the entire capital of a domestic corporation 
without regard to the fact that it is invested in 
property situated and taxed in another state,°* an 


wise taxed.*4 


Another State.°® 


commissioner, and requiring the com- 
missioner to assess the shares as of 
January ist and levy the state taxes 
prescribed by law thereon, is a tax 
against the owners of the stock, with- 
in the requirement that it shall be 
assessed to the owner in the county 
or city in this state where'he resides, 
the corporation being the medium 
through which the tax is collected, 
Union Trust Co. of Maryland y. State, 
81 A. 873, 116 Md. 368. 


61. Harvester Bldg. Co. v. Hartley, 
160 PR. 971, 98 Kan.’ 732; 99 Kan. 73 
{quot Powers v. Detroit & Grand Hay- 
éniRy.-Co., 26 SiCtils56, 1659; 2010.8. 
543, 50 L.Ed. 860]. 


62. Harvester Bldg. Co. v. Hartley, 
supra [quot Powers v. Detroit & 
Grand Haven Ry. Co., supra]. 


63. See statutory provisions. 


64. Cal.—People vy. National Gold 
Bank, 51 Cal. 508. 


Ind.—Hyland v. Central Iron, ete., 
Co., 28 N.E. 308, 129 Ind. 68, 13 L.R.A. 
515; Hyland v. Brazil Block Coal Co., 
26 N.E. 672, 128 Ind. 335. 


La.—Metairie Cemetery Assoc. v. 
Board of Assessors, 37 La.Ann. 32. 


N.C.—Wilmington, ete, R. Co. v. 
Brunswick County, 72 N.C. 10. 


Pa.—Allegheny County v. McKees- 
port Diamond Market, 16 A. 619, 123 
Pa. 164; West Manayunk Gas Light 
Coser ve City, 3 Pa: Dist. 52; Com. -v: Salt 
Mfg. Co., 1 Dauph.Co. 97; McGinnes 
v. South Ward Water Works, 2 Del. 
Co. 127; Philadelphia Sav. Fund 
Soc.’s Appeal, 4 Pa.L.J. 155. 


Wash.—Lewiston Water, etc., Co. v. 
Asotin County, 64 P. 544, 24 Wash. 
371. 


[a] Use or operation of leased 
property.—A corporation is not en- 
titled to any credit on the tax as- 
sessed upon its capital stock by rea- 
son of the fact that it leases and op- 
erates the properties of other corpo- 
rations, upon whose capital stock the 
tax has already been paid. Peo. vy. 
Barker, 46 N.E. 875,°152° N.Y... 417; 
Com. vy. Union Traction Co., 1 Dauph. 
Co. (Pa.) 178; Stillman v. Lynch, 192 
PP, 272, 56 Utah 540/127 AER. 552- 


65. People v. New York, etc., Tax 
Com’rs, 80 N.Y. 573; Commonwealth 
v. Shenango Furnace Co., 110 A. 721, 
268 Pa. 283. 


Double taxation generally see supra 
§§ 82-85. 


66. Situs for purpose of taxing 


TAXATION 


mt! fo ee eee ee 


[§§ 249-252 


exception has been made as to so much of the cap- 
ital as is employed.or represented by property 


permanently located in another state and there used 
in connection with the business of the company.®* 


invested in the 


unequivocal,*® 


erty.’° 


corporations and their property see 
supra § 235 text and notes 94-3. 


67. State v. Gloster Lumber Co., 
227 S.W. 770, 147 Ark. 461; State v. 
Travelers’ Ins. Co., 40 A. 465, 70 Conn. 
590, 66 Am.S.R. 138; People v. New 
York, Tax, etc Comm'rs; 642N. Vb aie 
People v. New York Tax, etc., Com’rs, 
3 N.Y.S. 885, 51 Hun 312. 


68. San Francisco v. Mackey, 22 F. 
602, 10 Sawy. 481; People v. Camp- 
bell, 26 N.Y.S. 462, 74 Hun 101 [aff 
37 N.E. 827, 143 N.Y. 625]; People v. 
Barker, 51 N.Y.S. 1105, 23 Mise. 188; 
Com. v. Westinghouse Electric, etce., 
Co, 924 2A. 2107, ATI th Pa, 62653 
Com. v. Sharon Steel Hoop Co., 12 
Pa.Dist.&Co. 772 (property represent- 
ed by stock in auxiliary company); 
Commonwealth y. Provident Life & 
TRUST. CO 222 Pan Dist so pomer Olin we 
Adams Express Co., 4 Pa.Dist. 139; 
Com. v. Quaker City Dye Works Co., 


5 Pa.Co. 94; Com. v. Montgomery 
Lead, etc., Min. Co., 5 Pa.Co. 89; 
Com. v. Lake Shore, ete., R. Co., 3 
Dauph.Co.Rep. (Pa.) 172; Com. v. 
American Water Works, ete., Co., 8 
Pa.Dist. 268; Com. v. Pennsylvania 
Coal Co., 41 “hegiInts(Pa.)°125;° Re 


ae Administration Soc., 8 Alta.L, 
169. 


_[a] Patent rights; stock of for- 
eign corporation.—Where the main 
business,of a domestic corporation is 
to perfect and protect its patents, and 
to grant rights to do whatever is 
needful and incident to such business, 
which is conducted from the home of- 
fice, patent rights retained by it for 
use in territory not covered by grants 
made are “employed within the state,” 
and capital represented thereby is 
taxable. People v. Campbell, 34 N.H. 
370, 188 N.Y. 5438, 20 L.R.A. 453, 


69. People v. Knight, 65 N.E. 1102, 
173 N.Y. 255; People v. Wemple, 43 
N.E. 176, 148 N.Y. 690 [rev 18 N.Y.S. 
511, 68 Hun 444]; People v. Camp- 
bell, 34 N.E. 370, 138 N.Y. 5438, 20 
L.R.A. 453. 


70. Delaware, L., etce., 
Pennsylvania, 25 S.Ct. 669, 
341, 49 L.Hd. 1077. 


71. People v. Campbell, 34 N.E. 
370, 1388 N.Y. 548, 20 L.R.A. 4538. But 
see Robertson v. Mississippi Valley 
Co., 81 So. 799, 120 Miss. 159 (in view 
of Const. [1890] §§ 112, 181, and Code 
[1906] §§ 4258, 4264 [Hemingway Code 
$§ 6891, 6898], under Code [1906] 
4267 [Hemingway Code § 6901], do- 
mestic corporation was not taxable on 
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Under this rule a domestic corporation is not sub- 
ject to taxation on that part of its capital which is 
invested in the stock of foreign corporations,®” or 
on tangible property located outside the state await- 
ing sale,7° but it is subject to taxation on capital 


stock of other domestic corpora- 


tions,7! or in bonds of a foreign corporation,’? or 
unpaid purchase money due for lands sold by it 
situated in another state,7’ or tangible property 
which, although in. another state, is not located there 
permanently or intended to serve any permanent 
corporate purpose.‘ * 
to escape taxation must be permanent, positive, and 


Capital outside the state thus 


[§ 252] (5) Capital Invested in Nontaxable Prop- 
Where the tax is really laid upon the fran- 
chise of the corporation, although measured by the 


the portion of its capital stock invest- 
ed in shares of the capital stock of 
another domestic corporation). 


72. People v. Campbell, 34 N.E. 
370, 188 N.Y. 548, 20 L.R.A. 453; Peo- 
pie v. Campbell, 34 N.Y.S. 801, 88 Hun 
19) . 

[a] Reason for rule.—‘‘We think 
that so much of the capital as was in- 
vested in such [foreign] bonds was 
taxable here, under the act. Those 
bonds were presumably held at its 
office in this state, and such bonds, 
as well as all choses in action, un- 
less kept employed or used outside of 
the state, have their situs at the 
domicile of the owner. The bonds: 
took “the place of the patent rights 
granted for their purchase. They 
were kept and held here to earn rev- 
enue for the relator, and they were, 
in a proper sense, employed here for 
that purpose.’”’ People ex rel. Edison 
Electric Light Co. v. Campbell, 34 N. 
BE. 370, 871, 138 N.Y. 543. : 


73. Com. v. Pennsylvania Coal Co., 
47 A. 740, 197 Pa. 551. 


74 Delaware, L. & W. R. Co. v. 
Pennsylvania, 25 S.Ct. 669, 198 U.S. 
341, 49 L.Ed. 1077 [rev 56 A. 69, 206 
Pa. 645]; Com. v. Pennsylvania Coal 
Cog 47 A, 740, 197 Par 55235) Com, v- 
American Dredging Co., 15 A. 443, 
122, Ra. 386;09Am-S°R. 116. 1 TRA, 
237. ; 


[a] Unregistered vessels.—That 
portion of the capital of a Pennsyl- 
vania corporation represented by 
dredges, tugboats, and scows, not 
permanently located anywhere, and 
not registered, but carried from state 
to state for dredging purposes, is tax- 
able in Pennsylvania, although the 
boats were built outside the state and 
have never been within it. Com. v. 
American Dredging Co., 15 A. 448, 122 
Pa. 386) 9 Am.S.-RiAll6,: PER. A237, 


[b] Value of coal which a domes- 
tic mining corporation has on hand 
in other states, and which it has 
shipped to such other states for sale, 
and not to serve any permanent cor- 
porate purpose, is taxable to it in its 
home state. Com. v. Pennsylvania 
Ceal Co. 47, Al 740, 197 Pa. +551. 


75. People v. Com’r of Taxes, 64 
N.Y. "544. 


76. Corporate capital invested in: 
RRs or patent rights see infra § 


United States securities see infra §§ 
372, 3 lod. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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amount of its capital stock, the manner in which the 
capital is invested is not material;77 but if the tax 
is really upon the property or assets of the corpora- 
tion, as represented by its capital, allowance must 
be made for such portion of the capital as is in- 
vested in publie securities or other nontaxable prop- 
erty.78 


[§ 253] (6) Deduction of Capital Invested in 
Realty.° In several states, to avoid duplicate tax- 
ation, a corporation which has invested a portion 
of its capital in real estate, on which it pays taxes 
as owner, is ‘allowed to deduct the value thereof 
from the amount of its assessable capital.8° This 
will exempt capital invested in a lease of lands 
which is for such a long term as to amount prac- 
tically to the fee, but not real property situated 
in another state.®2 


[§ 254] 1. Shares of Stockholders. It is within 
the power of the legislature to tax the ¢apital stock 
of a corporation to the corporation itself,’* or to 
tax the individual stockholders the value of the 
shares owned by them.’ In the absence of a re- 


77. Home Ins. Co. v. New York, 10 [a] 


S.Ct. 593, 134 U.S. 594, 33 L.Ed. 1025; 
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General scheme of the stat- 
utes for the assessment of property 
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quirement that the corporation pay the tax, the eapi- 
tal stock is taxable to the stockholders, and not. to 
the corporation.*® Statutes requiring the corpora- 
tion to withhold from dividends or profits the tax 
on capital stock,®® or requiring the corporation. to 
pay taxes on individually owned shares of stock,’? 
are valid, notwithstanding the lack of notice to the 
ultimate taxpayer, since the corporation compelled 
by the law to pay the tax is constituted the agent 
of the taxpayer to receive notice and to represent 
him in proceedings connected with the assessment 
and collection of the tax.88 Since the capital or 
capital stock of a corporation, which is its property, 
is a distinct and separate thing from the interests 
of the stockholders, represented by the shares they 
severally hold,§® and since the principle which for- 
bids duplicate taxation is not violated, at least ac- 
cording to the decisions in many states, by assess- 
ing the capital to the corporation and the shares to 
their holders,®® the shares of stock in a corporation 
may properly be assessed for taxation to their holder 
at the place of his domicile,®! irrespective of the 
taxes which may be imposed on the corporation it- 


v. Travelers’ Ins. Co., 40 A. 465, 70 
Conn. 590, 66 .Am.S.R. 138; In. re 


Hamilton Mfg. Co. v. Massachusetts, 
6 Wall. (U.S.) 632, 18 L.Ed: 904; 
Provident Sav. Inst. v. Massachusetts, 
6 Wall. (U.S.) 611, 18 L.Ed. 907; Peo- 
ple v. Home Ins. Co., 92 N.Y. 328 [aff 
8 S.Ct. 1385, 119 U.S. 129, 30 L.Ed. 350 
(aff 10 S.Ct. 593, 134 U.S. 594, 33 L. 
Ed. 1025, reh gr 122 U.S. 636, 30 L. 
Ed. 1241)]; Monroe County Sav. Bank 
v. Rochester, 37 N.Y. 365, 4 Transcr.A. 
473; Commonwealth v. Girard Trust 
Co., 3: Pa.Dist:&Co. 722. 

78. U.S.—New York v. New York 
Tax Com’rs, 2 Wall. 200, 17 L.Ed. 793 
[overr People v. New York, Tax, etc., 
Com’rs; 23 N.Y.» 192, 25 How.Pr..-9 
(aff 32 Barb. 509, 20 How.Pr. 182)]. 


Ala.—Elmwood: Cemetery Co. v. 
Tarrant, 54 So. 186, 170 Ala. 459; 
Sumter County v. Gainesville Nat. 
Bank, 62 Ala. 464, 34 Am.R. 30. 


Tll.— Chicago v. Lunt, 52 Tll. 414. 


Ind.—Whitney v. Madison, 23 Ind. 
Sone 

Iowa.—German 
Bank v. Burlington, 
Iowa 609. 

La.—New Orleans v. New Orleans 
Canal, etc., Co. 29 La.Ann. 851 [aff 
99 U.S. 97, 25 L.Ed. 409]; Home Mut. 
Ins. Co. v. New Orleans, 20 La.Ann. 
447. But see New Orleans v. Citizens’ 
Mut. Ins. Co., 18 La.Ann. 707. 

Mo.—State v. Rogers, 79 Mo. 283. 


N.Y.—People v. Barker, 47 N.E. 973, 
154 N.Y. 128. 

Exemptions see infra §§ 467-479. 

79. Deductions on assessment see 
supra §§ 837-840. 

Double taxation see supra §§ 82-85. 

80. Conn.—Barrett’s Appeal, 47 A. 
243, 73 Conn. 288; Batterson’s Appeal, 
44 A. 546, 72 Conn. 374; Dennis’ Ap- 
peal, 44 A. 545, 72 Conn. 369. 

Tll.—In re St. Louis Loan, etc., Co., 
62 N.E. 810, 194 Ill. 609. 

Iowa.—Wahkonsa Inv. Co. v. Ft. 
Dodge, 100 N.W. 517, 125 Iowa 148. 

N.H.—Mechanicks’ Nat. Bank v. 
Concord, 44 A. 704, 68 N.H. 607. 

N.Y.—Peo. v. McLean, 80 N.Y. 254 
[aff 17 Hun 204 (aff 5 Abb.N.Cas. 
137) 1. 

Pa.—Com. v, Lake Shore & Michi- 
gan Southern R. Co., 23 Pa.Dist. 1111; 
In re Corporation State Taxes, 20 Pa. 
Co. 408. 


American Sav. 
T N.W. 105, 54 


of corporations other than real estate 
for the purposes of taxation is to as- 
sess their capital at its actual value 
and their surplus, deducting there- 
from the value of their real estate 
and of shares of other corporations 
held by them liable to taxation. Peo. 
v. McLean, 80 N.Y. 254 [aff 17 Hun 
204 (aff 5 Abb.N.Cas. 137) ]. 


81. Dennis’ Appeal, 44 A. 545, 72 
Conn. 369 (lease for 999 years). 


82. Commercial Nat. Bank v. 
Chambers, 61 P. 560, 21 Utah 324, 56 
L.R.A. 346 [aff 21 S.Ct. 863, 182 U.S. 
556, 45 L.Ed. 1227]. 


Exemptions see infra §§ 467-479. 
83. See supra § 249 note 45. 


84. Sloan yv. City of Columbia, 232 
S.W. 663, 144 Tenn. 197; Tennessee 
Fertilizer Co. v. McFall, 163 S.W. 806, 
128 Tenn. 645. 


85. Butte Land & Investment Co., 
v. Sheehan, 120 P. 241, 44 Mont. 371. 


[a] Statute construed.—Under 
Const. art 12 § 7, declaring that cor- 
porations shall be subject to taxation 
on real and personal property owned 
by them, and Rev. Codes § 2510, re- 
quiring the assessor to ascertain an- 
nually the names of all taxable in- 
habitants and all property in the coun- 
ty subject to taxation, and assess 
such property to the persons by whom 
owned or claimed, the authorized 
capital stock of a corporation engaged 
solely in a general real estate busi- 
ness, and not owning any of its capi- 
tal stock, is not taxable as such 
against the corporation, in the ab- 
sence of a statute requiring it to pay 
the taxes of its stockholders, © Butte 
Land & Investment Co. v. Sheehan, 
120 P. 241, 44 Mont. 371. 


86. Corry v. Baltimore, 25 S.Ct. 
297, 196 U.S. 466, 49 L.Ed. 556 [aff 
53 A. 942, 96 Md. 310, 103 Am.S.R. 
364]; Heinz v. Davenport Bd. of 
Equalization, 96 N.W. 967, 121 Iowa 
445; Hannis Distilling Co. v. Balti- 
more, 80 A. 319, 114 Md. 678; State v. 
Mayhew, 2 Gill (Md.) 487. 


87. Citizens’ Nat. Bank v.~Ken- 
tucky, 30 S.Ct. 532, 217 U.S. 443, 54 
L.Ed. 832; Merchants’, etc., Nat. Bank 
v. Pennsylvania, 17 S.Ct. 829, 167 U.S. 
461, 42 L.Ed. 236; People’s Nat. Bank 
vy. Marye, 107 F. 570 [mod on other 


‘grounds 24 S.Ct. 68, 191 U.S. 272, 48 


L.Ed. 180]; Washington County v. 
State, 55 So. 628, 172 Ala, 242; State 


Sioux City Stockyards Co., 127 N.W. . 
1102, 149 Iowa 5. 


[a] Thus, Code (1907) § 2082 subd 
9, which permits the assessment of 
capital stock to the corporation, and 
gives the corporation a lien for the 
taxes paid in behalf of any stock- 
holder, is not unconstitutional, as de- 
priving the. stockholders of their 
property without due process of law; 
for under the direct provisions of § 
2182 the stockholders cannot be de- 
prived of their stock by the assessor, 
except by an assessment against 
them, and the proceeding to assess 
the shares of stock against the cor- 
poration is nothing more than a sort 
of attachment proceeding in favor of 
the state against the stockholder, 
Court of Com’rs of Washington Coun- 
ty v. State, 55 So. 623, 172 Ala. 242. 


88. See cases supra notes 86, 87. 
89. See supra § 248. 
See supra § 83. 


. U.S.—Wright vv. Louisville, 
ete, Ri iCo.n25 Sit 16; 195, 0.8. 1289, 
49 L.Ed. 167; Sturges v. Carter, 5 
S.Ct. 1014, 114 U.S. 511, 29 L.Ed. 240; 
Farrington v. Tennessee, 95 U.S. 679, 
24 L.Ed. 558; Nevada Nat. Bank v. 
Dodge, 56 C.C.A. 145, 119 F. 57. 


Cal.—San Francisco v. Flood, 2 P. 
264, 64 Cal. 504. 


Conn.—State v. Travelers’ Ins. Co., 
40 A. 465, 70 Conn. 590, 66’ Am.S.R. 


138 

Ga.—Georgia R. etc., Co. v. Wright, 
54 S.E. 52, 125 Ga. 589 [rev on other 
grounds 28 S.Ct. 47; 207 U.S. 127, 52 
L.Ed. 1341]; Atlanta Nat. Bldg. etc.; 
Pee v. Stewart, 35 S.E. 73, 109 Ga. 


Ill.— Danville Banking, etc., Co. v. 
Parks, 88 Ill. 170. 


Iowa,—Judy v. Beckwith, 114 N.W. 
565, 137 Iowa 24, 15 L.R.A.N.S. 142, 15 
Ann.Cas. 890. K 


Ky.—Com. yv. Chesapeake, ete. R. 
Co., 77. S.W. 186,116 Ky. 951, 25 Ky.L. 
1126. 

La.—Barton vy. Board of Assessors, 
37 La.Ann. 918. 

Md.—Corry v. Baltimore, 53 A. 942, 
96 Md. 310, 1038 Am.S.R. 364 [aff 25 S. 
Ct. 297, 196 U.S. 466, 49 L.Ed. 556]; 


Crown Cork, ete., Co. v. State, 40 A. 
1074, 87 Md. 687, 67 Am.S.R. 371, 53 
L.R.A. 417: [error dism 20 S.Ct, 1026, 
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self in respeet of its capital or franchises, 
statutes in many jurisdictions providing expressly 


or impliedly for the taxation of 
this manner.®* 


44 U.Ed. 1221). 


Mass.—Loring v. City of Beverly, 
110 N.E. 974, 222 Mass. 331; Bellows 
Falls Power Co. vy. Commonwealth, 
109 N.E. 891, 222 Mass. 51, Ann.Cas. 
_1916C 834 [error dism 38 S.Ct. 63, 245 
U.S. 630, 62 L.Ed. 520 mem]. 


Mo.—-Ogden v. St. Joseph, 3 S.W. 
“25, 90 Mo. 522. 


Mont.—Montana Nat. Bank of Bil- 
lings v. Yellowstone County, 252 P. 
876, 78 Mont. 62 [rev 267 P. 304, 82 
Mont. 380, in conformity to mandate 
ARIS Ct. Ssh 2lGuiU.oe 4995724 15.d. 
673]. 


N.Y.—In re Jones, 65 N.E. 570, 172 
N.Y. 575, 60 L.R.A. 476. 


N.C.—Person v. Board of State Tax 
Com’rs, 115 S.E. 336, 184 N.C. 499; 
Belo v. Forsyth County Com’rs, 82 N. 
C. 415, 33 Am.R. 688. 


Ohio.—Bradley v. Bauder, 36 Ohio 
St. 28, 38 Am.R. 547. 

Pa.—Whitesell Vv. 
County, 49 Pa. 526. 


Tenn.—Shields v. Williams, 19 S. 
W.(2d) 261, 159 Tenn. 349; South 
Nashville St. R. Co. v. Morrow, 11 S. 


Northampton 


W. 348, 87 Tenn. 406, 2 L.R.A. 853; 
Memphis y. Ensley, 6 Baxt. 553, 32 
Am.R. 532. 


Va.—Jennings y. Com., 34 S.E. 981, 
98 Va. 80; Com. v. Charlottesville 
Perpetual Bldg., etc., Co., 20 S.E. 364, 
90 Va. 790, 44 Am.S.R. 950; State 
Bank v. Richmond, 79 Va. 113. 


Wash.—Ridpath y. Spokane Coun- 
ty, 63 P. 261, 23 Wash. 436. 


[a] Rule criticized.—‘‘There is no 
doubt that the weight of authority at 
this time sustains the fiction of the 
law (we should hardly call it a prin- 
ciple, nor do we recognize it as ele- 
mentary) as thus stated by the 
learned counsel, a fiction of ‘the law 
of taxation’ which is equally remark- 
able for the audacity of its concep- 
tion as for its practical utility in the 
matter of finding property to assess. 
There are those, however, who find 
it difficult, even in the interest of the 
public fise, to disabuse their minds of 
the impression that, the whole of a 
thing béing constituted of its aggre- 
gate parts, the parts must be affected 
by whatever affects the whole, and 
that, a corporation being merely the 
custodian.of the interests of its stock- 
holders, whatever affects those in- 
terests in its hands affects them.” 
Ficklen v. City of New Orleans, 85 
So. 330, 331, 147 La. 567. 


[b] Illegal and void corporations. 
—Shares of stock in a corporation 
which the supreme court has declared 
to be void are not taxable, since 
shares void as to all other purposes 
cannot be valid for the purpose of 
taxation. McDonald y. Haggerty, 7 
Ohio€ir.Ct. 508, 4 OhioCir.Dec. 702 
[Laff 51 OhioSt. 588]. 


[ce] Necessity for distinguishing be- 
tween preferred and common stock.— 
For purposes of taxation it is not nec- 
essary that a distinction be made be- 
tween common and preferred stock of 
corporations, and the preferred stock 


A stockholder in a corporation of 
which the capital is invested in United States se- 
curities is not a holder of such securities, and there- 
fore he is taxable with respect to his stock, as dis- 
tinguished from taxing the institution on its capital 
without regard to the fact of such investmen 
Notwithstanding the existence of the power,®® the 
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92 


the 


corporations in 


t.94 


taxed as bonds, since the holders of 
both kinds of stock are creditors of 
the corporation in the sense that it 
owes them a return on their invest- 
ment, but the preferred stockholder is 
given a prior lien on the earnings and 
property of the company and as an 
equitable balance the holders of the 
common stock are usually intrusted 
with the management of the business. 
Person v. Board of State Tax Com’rs, 
115 S.B. 336, 184 N.C. 499. 


Taxation of: 


Nonresident stockholders see supra 
§ 235 note 2. 


Resident stockholders in foreign cor- 
porations see infra § 341. 


[a] Measure of tax.—A _ statute 
providing specifically that the tax on 
corporate shares shall be at the rate 
fixed therein controls over a general 
statute fixing a different rate of taxa- 
tion for “all property.” Great Wes- 
tern Accident Ins. Co. v.. Martin, 166 
N.W. 705, 183 Iowa 1009. 


Situs of corporate shares see supra 
§ 235 notes 94-3. 


4 


92. See supra §§ 248-253. 
93. See statutory provisions. 
94. St. Louis Bldg., ete., Assoc. vy. 


Lightner, 47 Mo. 393. 


Taxation of United States securi- 
ties see infra §§ 372, 373. 

95. 
92. 


96. Ala.—MclIver v. Robinson, 53 
Ala. 456. 


Ark.—Dallas County v. Banks, 113 
S.W. 87, 87 Ark. 484. 


Ga.—Atlanta v. Bankers’ Financ- 
ing Co., 61 S.E. 122, 130 Ga. 534: Geor- 
gla RR.) ete, Co. vi Wright, .b41S i. 52% 
125 Ga. 589 [rev.on other grounds 28 
S.Ct. 47; ..207. US; 12%, 521... 134 qe 


Tll.— St. Louis Consol. Coal Co. v. 
Miller, 86 N.E. 205, 236 Til. 149. . 


Ky.—Com., v. Harris, 118 S.W. 294; 
Com. v. Walsh, 106 S.W. 240, 133 Ky. 
103, 32 Ky.L. 460; Com. v. Walsh, 117 
S. W898" 133 Ky, 1103) Com.) vl lued- 
man, 106 S.W. 247, 127 Ky. 603, 32 
Ky.L. 452; Com. v. Steele, 104 S.w. 
687, 126 Ky. 670, 31 Ky.L. 1033; Com. 
v. Thomas, 83 S.W. 572, 119 Ky. 208, 
26 Ky.L. 1128, 6 L.R!A.N.S. 320; Com. 
v. Ames, 106 S.W. 306, 32 Ky.L. 569. 


La.—Ficklen y. City of New Or- 
leans, 85 So. 330, 147 La. 567; Allgey- 
er v. Board of Assessors, 46 So. 134, 
121 La. 149; Chassaniol v. Orleans 
Parish Bd. of Assessors, 45 So. 604, 
120 -Lia..077. 


Mich.—Voorheis v. Walker, 198 N. 
W. 994, 227 Mich. 291; City of De- 
oe v. Kresge, 167 N.W. 39, 200 Mich. 


Mo.—Valle v. Ziegler, 84 Mo. 214, 


Neb.—City Trust Co. of Omaha v. 
Tetes Co., 165 N.W. 155, 101 Néb. 


N.J.—State v. Ramsey, 24 A. 445, 54 
N.J.Law 546; Jersey City Gaslight 


See supra text and notes 91, 


[§ 254 


taxing power of the state in many instances has not 
been extended so as to impose a tax on both the 
capital or property of the corporation and the shares 
of the holders,®* it being conceived to be bad policy 
to do so,?7 and as constituting double taxation, al- 
though not in the prohibited sense,®* in states so 
holding the tax statutes being so framed that stock- 
holders in a corporation are not taxed on their 
shares when the company itself pays taxes on its 
capital or property or vice versa. 


99 


This strictly 


Co. v. Jersey City, 46 N.J.Law 194. 

N.Y.—Peo. v. New York Tax, etc., 
Com’rs, 4 Hun 595 [aff 62 N.Y. 630]. 

N.C.—Brown v. Jackson, 102 S.E. 
739,179 N.C. 369. : 

Ohio.—Ach v. First Nat. Bank, 171 
N.E. 374, 34 OhioApp. 420. 

Porto Rico.—Porto Rican & Ameri- 
can Ins. Co. v. Gallardo, 35 Porto Rico 
842. 


Tenn.—Carroll v. Alsup, 64 S.W. 
193, 107 Tenn. 257. 
Tex.—Gillespie v. Gaston, 4 S.W. 


248, 67 Tex. 599. 


[a] It is not material so long as 
the corporation is taxed how or in 
what capacity or by whom the shares 
are held. Com. v. Ledman, 106 S.W. 
247, 127 Ky. 603, 32 Ky.L. 452. 


[b] Property of corporation in 
different states.—Stockholders are 
not subject to taxation on their 
shares if the corporation itself is 
taxed on its franchises and property 
within the state, although a part of 
its property is in another state. Com. | 
v. Harris, (Ky.) 118 S.W. 294; Com. 
v. Walsh, 106 S.W. 240, 1383 Ky. 103, 
32 Ky.L. 460; Com. v. Walsh, 117 S. 
W. 898, 133° Ky. 103: 


{c] In Louisiana, with the excep- 
tion of banking corporations, all cor- 
porations are required to pay taxes 
on all of their property, and the stock- 
holders are not subject to taxation 
on their shares. Chassaniol v. Or- 
leans Parish Bd. of Assessors, 45 So. 
604, 120 La. 777. 


[ad] In Wisconsin, under the stat- 
ute exempting from taxation stock in 
any corporation of the state which is 
required to pay taxes on its property 
“in the same manner as individuals,” 
the exemption does not apply to stock 
of a corporation where the corpora- 
tion is not taxed on an ad valorem 
basis as individuals are, but is re- 
quired to pay a license fee and in ad- 
dition thereto a certain percentage of 
its net income, notwithstanding such 
payment is in lieu of all other taxes 
except taxes upon its real estate. 


State v. Hinkel, 116 N.W. 639, 136 
Wis. 66. 
[e] The stock-holder’s exemption 


cannot be claimed in a case where the 
corporation itself is not taxed, as in 
the case of national banks. McIver 
v. Robinson, 53 Ala. 456. 


97. See cases supra note 96. 
98. McIver v. Robinson, 53 Ala, 
456; Georgia R. & Banking Co. y. 


Wright, 54 S.H. 52, 125 Ga. 589 [rev on 
other grounds, 28 S.Ct. 47, 207 U.S. 
127, 52 L.Ed. 134]; Jersey City Gas- 
Bie Co. v. Jersey City, 46 N.J.Law 


Double taxation generally see su- 
pra §§ 82-85. 
99. See statutory provisions. 


[a] Purpose of statute is to avoid 
double taxation. Ach v. First Nat. 
Bank, 171 N.E. 374, 34 OhioApp. 420. 


[b] Particular statutes.—(1) Rev. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


| §§ 254-255] 


speaking, is rather a mere regulation as to the mode 
of taxing substantially the same property than an 
exemption from taxation,! so that a statute thus 
providing is not invalid as creating exemption from 
taxation.” In some jurisdictions it is only in the 
ease of particular kinds-of corporations that the 
two-fold method of taxation is provided for,* this 
policy being followed even in some of the states 
where such method of taxation does not constitute 
double taxation.* If a particular corporation or 
class of corporations is not required to pay such 
taxes, the stockholders are subject to taxation ‘on 
their shares. Of course in those jurisdictions 
where the foregoing would constitute double taxa- 
tion in violation of constitutional provisions,® the 
shares of stock in a corporation cannot be taxed to 
the holders thereof where the property of the cor- 
poration has been taxed to the corporation.’ In 
any event the intention of the legislature to tax the 
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property to the corporation, is never presumed,*® 
unequivocal words indicating such intention being 
necessary.® In a jurisdiction relieving stockholders 
from taxation on their shares, where the property 
of the corporation is taxable,!® a statute requiring: 
the assessment by individuals owning shares in 2 
corporation unless seventy-five per cent of the cor- 
poration’s property is within the state has been held 
valid. 


Failure to report its property and pay taxes there- 
on, on the part of the corporation, does not of it- 
self render stockholders therein liable to taxatiom 
on their shares of stock.!2 


[§ 255] m. Credits and Securities Owned. Hx- 
cept where or in so far as such property or certain 
classes of such property is expressly or impliedly 
excluded by the statutes,!* credits, securities, and 


shares to their owner, as well as 


St. (1913) § 6313 does not require the 
listing and assessment by the holder 
of shares of a domestic corporation 
when its capital stock is assessed in 
the state. City Trust Co. of Omaha 
v. Douglas County, 165 N.W. 155, 101 
Neb. 792. (2) Shares of a domestic 
corporation owning personal property 
within and without the state are ex- 
empt under Comp. L. (1915) § 4002, 
making shares taxable as personalty 
“when property of corporation is not 
exempt, or is not taxable to itself.” 
City of Detroit v. Kresge, 167 N.W. 
39, 200 Mich. 668. 


{[c] Particular corporations.—(1) 
An Iowa corporation incorporated for 
the manufacture and sale of lumber 
and kindred commodities with its 
eapital wholly invested outside of 
Iowa is subject to taxation under 
Code § 1319, and hence its shares of 
stock are not subject to taxation un- 
der § 1323. Bennett v. Finkbine Lum- 
ber Co., 198 N.W.. 1, 199 Iowa 1085. 
(2) Under Ky. St. §§ 4085, 4088, shares 
of stock in any corporation taxed on 
holdings in Kentucky, regardless of 
the nature of its property, are not 
subject to taxation. Commonwealth 
v. Fidelity Trust Co., 143 S.W. 1037, 
CAT IS. a Le NICO), Seesaw te WLIO) |. SS 
4077, 4082 (Russell St. §§ 6050, 6055), 
provide that certain corporations, in- 
cluding gas companies, shall, in addi- 
tion to other taxes, annually pay a 
tax on their franchises to the state 
and a local tax thereon to the county, 
town, etc., where the franchise is ex- 
ercised, that each corporation shall 
report the amount of tangible prop- 
erty in the state and where situated 
and assessed, and the fair cash value 
thereof, and the board of valuation 
and assessment is required to fix the 
value of the capital stock of each cor- 
poration and from such amount de- 
duct the assessed value of all tangi- 
ble property assessed in the state, the 
remainder to be the value of its cor- 
porate franchise subject to taxation, 
etc. By another provision all the 
property of domestic corporations, in- 
cluding intangible property, consid- 
ered in determining the value of the 
franchise, shall be subject to taxation 
unless exempt by the constitution. 
It was held that under such statute, 
where the corporation does, report 
and pay taxes on all its property as 
required, the stockholders of the cor- 
poration are not required to list their 
shares in the company for taxation. 
Commonwealth vy. Louisville Gas Co., 
122 S.W. 164, 135 Ky. 324. (4) Under 
St. (1909) § 4088 (Russell St. § 6061), 
providing that individual stockhold- 
ers of corporations required to pay 
taxes on their corporate franchises 
shall not be required to list their 


the capital and 


Shares in such corporations so long 
as the corporation pays taxes on the 
corporate property and _ franchises, 
where a public service corporation 
owning property both within and out 
of the state pays a tax on its prop- 
erty and franchises within the state, 
its stock in the hands of stockhold- 
ers is not assessable for taxation. 
Commonwealth v. Harris, (Ky.) 118 
S.W. 294. (5) Under Acts (1907). ¢ 
602 § 24, providing that shares of 
stock in any bank, loan, insurance, 
investment, or cemetery company+4 
shall be taxed as the personal prop- 
erty of the stockholders, but that the 
assessment of such shares shall be in 
lieu of any assessment or taxation of 
the capital stock or corporate prop- 
erty of such corporation, § 8 subs 6, 
providing for the assessment of all 
shares of stock, except when the cor- 
porate proverty or capital stock is as- 
sessed in lieu thereof, as provided in 
§§ 21, 22, covering all corporations 
except those enumerated in § 24, and 
§ 26, providing that mercantile cor- 
porations shall pay an ad valorem 
tax on their capital stock, shares of 
stock in corporations enumerated in 
§ 24 may be assessed in lieu of the 
assessment of the corporate property, 
but all the property of every other 
corporation, including its capital 
stock, is to be assessed to the corpo- 
ration itself, so that shares of stock 
in such corporations are not assessa- 
ble to the individual stockholders. 
Sloan v. City of Columbia, 232 S.W. 
663, 144 Tenn. 197. 


{d] Inapplicability of statute to 
stock in foreign corporation.—The 
statute does not apply to shares of 
stock in a foreign corporation, such 
shares being taxable to the share- 
holder whether the property of the 
corporation is taxed in a foreign state 
or not. Hasely v. Ensley, 82 N.E. 809, 
40 Ind.App. 598. See also intra § 342. 


1. Jersey City Gaslight Co. v. Jer- 
sey City, 46 N.J.Law 194; Carroll v. 
Alsup, 64 S.W. 193, 107 Tenn. 257. 


2. Commonwealth v. Fidelity 
Trust Co., 1438: S.W. 1037, 147 Ky. 77. 


3. 


4, Ridpath v. Spokane Co., 63 P. 
261, 23 Wash. 436. 


5. Georgia R., etc., Co. v. Wright, 
54 S.E. 52, 125 Ga. 589 [rev on other 
grounds, 28 S.Ct. 47, 207 U.S. 127, 52 
L.Ed. 134]; Hasely v. Ensley, 82 N. 
E. 809, 40 Ind.App. 598; Ogden v. St. 
Joseph, .3 S.W. 25, 90 Mo. 522; Brown 
v. Jackson, 102 S.E. 739, 179 N.C. 363. 


Shares in foreign corporations see 


See statutory provisions. 


other choses in action,!* such as bonds,** notes,*® 


infra § 342. 
6.~ See supra § 83. 
7 See supra § 83. 


8. Ficklen v. New Orleans, 85 So- 
330, 147 La. 567; Chassaniol v. Board 
of Assessors, 45 So. 604, 120 La. 777; 
Loring v. City of Beverly, 110 N.E. 
974, 222 Mass. 331; Porto Rican & 
American Ins. Co. vy. Gallardo, 35 Por- 
to Rico 842. 


[a] Statute construed.—In view 
of Const. (1898) arts 225, 230, provid- 
ing that all property shall be taxed 
in proportion to its value, and that 
taxation shall be equal and uniform,,. 
Revenue Act (Act [1898] No. 170) 
does not evidence an intention to tax 
both capital stock of corporations and 
the shares in the hands of holder at 
one and the same time. Ficklen vy. 
apr New Orleans, 85 So. 330, 147 

a. ( 


9. Loring. v. City of Beverly, 116 
N.E. 974, 222 Mass. 331; Porto Rican 
& American Ins. Co. v. Gallardo, 35 
Porto Rico 842. 


10. See supra this section text and 
note 94. 
li. Siler v. Board of Sup’rs of 


Whitley County, 298 S.W. 189, 221 Ky. 


100 (Ky. St. § .4088; U.S. Const. - 
Amendm. 14). ‘ 
12. Whitaker v. Brooks, 13 S.W. 


355, 90 Ky. 68, 11 Ky.L. 871. 


13. Exemptions see infra § 649 et 
seq. 


14. La—New Orleans v. Mechan- 
ics’, etc., Ins. Co., 30 La.Ann. 876, 34 
Am.R. 232. 


Minn.—State v. Great Northern Ry. 
Co., 167 N.W. 297, 139 Minn. 469. 


N.Y.—Peo, v. Campbell, 34 N.E. 370, 
138 N.Y. 548, 20 L.R.A._ 453. 


N.C.—Richmond, etc., R. Co. v. Ala= 
mance, 84 N.C. 504. 


Pa.—Provident Life & Trust Co. v. 
McCaughn, 91° A, 672, 245 Pa. 370: 
Com. v. Pennsylvania Coal Co., 9 Pa... 
Dist. 486. 


15. New Orleans v. Mechanics’, 
ete., Ins. Co., 30 La.Ann. 876, 31 Am. , 
R. 232; Bellows Falls Power Co. v. 
Commonwealth, 109 N.E. 891, 222 
Mass, 51, Ann.Cas. 834 [error dism 38 
S.Ct. 63, 245 U.S. 630, 62 L.Ed. 520]; 
State v. Great Northern Ry. Co., 167 
N.W. 297, 139 Minn. 469; Peo. v. 
Campbell, 34 N.E. 370, 188 N.Y. 5438, 
20 L.R-A. 453. 


16. New Orleans v. Mechanics’, 
NE aane Co., 30 La.Ann. 876, 31 Am. 
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mortgages,!7 stocks,® contracts,!® and accounts re- 
ceivable, owned by a corporation,?° ordinarily con- 
stitute property within the tax statutes,?? and are 
taxable to it the same as to a private individual.”? 
To be liable for a tax on such property, however, | 
it must come within the purview of some applicable 
Where shares of stock of a corpora- 
tion are not taxable, another corporation owning 


tax statute.?2 


17. Com. vy. Pennsylvania Coal Co., 
9 Pa.Dist. 486. 


18. New Orleans vi Mechanics’, 
ete., Ins. Co., 30 La.Ann. 876, 31 Am.R. 
232; State v. Great Northern Ry. Co., 
167 N.W. 297, 139 Minn. 469; Rich- 
LA etc., R. Co. v. Alamance, 84 N. 
Cc. 504. 


Taxing corporate shares see supra 
§§ 248-254. 


19. Whiting Finance Co. v. Hop- 
kins, 249 P. 853, 199 Cal. 428; New 
Jersey Hedge Co. v. Craig, 17 A. 941, 
51 N.J.Law 437. 


20. New Jersey Hedge Co. v. Craig, 
supra. 

21. Whiting Finance Co. v. Hop- 
kins, 249 P. 8538, 199 Cal. 428; New 
Orleans v. Mechanics’, etc., Ins. Co., 
30 La.Ann. 876, 31 Am.R. 232; Com. 


v. Pennsylvania Coal Co., 9 Pa.Dist. 
486. 


[a] Solvent credits.—So-called con- 
ditional sales contracts between pur- 
chasers of automobiles and dealers 
are taxable as ‘solvent credits” in the 


hands of a transferee finance com- 


pany, under Const. art 13 § 1; Pol. 
Code §§ 3607, 3617 subd 6. Whiting 
Finance Co. v. Hopkins, 249 P. 853, 
199 Cal. 428. 

[b] Credits are property within a 
constitutional provision permitting 
the imposition of a tax on the prop- 
erty of corporations, New Orleans v. 
Mechanics,’ etc., Ins. Co., 30 La.Ann. 
OvG,ewk Ame, 232: 


22. See supra §§ 156-165. 


23. Hawaii.—In re Taxes Waialua 
Agricultural Co., 30 Hawaii 755. 


Iowa.—Murrow v. Heath, 125 N.W. 
259, 146 Iowa 347; Mahkousa Invest- 
ment Co. v. Ft. Dodge, 100 N.W. 517, 
125 Iowa 148. 


Ky.—Commonwealth v. Louisville 
Traction Co., 125 S.W. 711. 


Mass.—J. S. Lang Engineering Co. 
v. Commonwealth, 120 N.E. 8438, 231 
Mass. 367; Bellows Falls Power Co. v. 
Commonwealth, 109 N.E. 891, 222 
Mass. 51, Ann.Cas.1916C. 834 [error 
dism 38 S.Ct. 63, 245 U.S. 630, 62 L. 
Ed. 520]; New York Biscuit Co. v. 
City of Cambridge, 37 N.E. 438, 161 
Mass. 326. 


Mont.—State v. Mady, 272 P. 691, 83 
Mont, 418. 


Pa.—Provident Life & Trust Co. v. 
McCaughn, 91 A. 672, 245 Pa. 370; 
Com. v. Delaware Div. Canal Co., 16 
A. 584, 123 Pa..594, 2 L.R.A. 798; Dela- 
ware Mut. Safety Ins. Co. v. Lough- 
lin, 2 Pa.Co. 600; Guarantee Trust 
Co, v. Loughlin, 17 Phila. 128. 


R.I.—Newport Reading Room’s Pe- 
tition, 44 A. 511, 21 R.I. 440. 


Vt.—Poultney Cong. Soc. v. Ashley, 
10 Vt. 241. 


[a] Thus, it was held that a corpo- 
ration, especially an eleemosynary 
corporation, cannot be taxed for mon- 
ey on hand or debts due to it. Poult- 
ney Cong. Soe. v. Ashley, 10 Vt. 241. 


[b] Particular statute construed. 
—(1) As used in Act June 7, 1911 (P. 
L. p 673) providing ‘that corpora- 
tions, limited partnerships, or joint- 
stock associations, liable to tax on 
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thereof.?# 


capital stock, shall not be required to 
pay any further tax on the mortgages, 
bonds, and other securities owned by 
them, and in which the whole body of 
stockholders or members, as_ such, 
have the entire equitable interest in 
remainder, but corporations, limited 
partnerships and joint-stock associa- 
tions owning or holding such securi- 
ties as trustees, executors, adminis- 
trators, guardians, or in any other 
manner than for the whole body of 
stockholders or members thereof as 
sole equitable owners in remainder, 
shall return and pay the tax imposed 
by this act upon all securities so 
owned or held by them, as in the case 
of individuals,’ applies to corpora- 
tions, “members” to partnerships or 
joint-stock associations, ‘‘equitable 
interest” to a division according to 
natural right and justice and not to 
a strict equitable title, and “remain- 
der’ to the part remaining after all 
prior lawful obligations are satisfied. 
Provident Life & Trust Co. v. Mc- 
Caughn, 91 A, 672, 245 Pa. 370. (2) 
Under the express provisions of Act 
June 7, 1911 (P. L. p 673), every con- 
cern falling within its scope must pay 
a direet tax on all securities owned 
by it, which are not a part of its ca- 
pital to such extent that its stock- 
holders or members who stand to- 
ward it in a relation like stockhold- 
ers are the sole owners of the right 
to an equitable distribution thereof. 
Provident Life & Trust Co. v. Mc- 
Caughn, supra. 


[ec]. Debts in excess of bonds.— 
Under Tax Act § 43, bond of a Ver- 
mont corporation, owned by a domes- 
tic corporation, was held taxable to 


the corporation although it owed 
money in excess.of the bond. Bel- 
lows Falls Power Co. v. Common- 


wealth, 109 N.E. 891, 222 Mass. 51, 
Ann.Cas.1916C 834 [error dism 38 S. 
Ct. 68, 245 U.S. 630, 62 L.Ed. 520 
mem]. 


[d]. “Securities,” as used in Tax 
Act § 41, is a word of sufficiently 
broad import to include bonds and 
other evidences of indebtedness. Bel- 
lows Falls Power Co. v. Common- 
wealth, 109 N.E. 891, 222 Mass. 51, 


Ann.Cas.1916C 834 [error dism 88 S. 


Ct. 63, 245 U.S. 630, 62 L.Ed. 520 
mem]. 

[e] Savings bank deposits as 
securities.—Deposits in savings de- 


partments of trust companies, be- 
ing in effect deposits in savings banks 
conducted by such companies, and 
deposits in savings banks being ‘‘se- 
curities” within Corporate Franchise 
Tax Law pt 3 § 43, deposits of cor- 
poration in savings departments of 
trust companies were taxable as 
“securities” within § 43. J. S. Lang 
Engineering Co. v. Commonwealth, 
120 N.E. 848, 231 Mass. 367. 


[f] Items not taxable to corpora- 
tion.—A Kentucky railway company, 
desiring to raise money to better its 
lines and equipment. by means of an 
additional issue of stock, a foreign 
company was organized to hold the 
same, and it exchanged its own stock 
therefor and for money paid to it by 
holders of the common stock, to be 
turned over to the railway company 
to make the necessary betterments. 
It was held that the money thus paid 
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some of such shares is not taxable on the value 


oe ra 


[§ 256] n. Business, Earnings, or Receipts.’° In 
some jurisdictions there is imposed on corporations 
a tax based on the volume of business transacted by 
a corporation?® or on the earnings or receipts there- 
of?7 as represented by its gross earnings?® or its net 


to’ the railway company was in no 
sense a debt from it to the holding 
company, and so subject as such to 
assessment to the holding company, 
but was taxable to the railway com- 
pany as money or betterments in the 
hands of its owner. Commonwealth 


v. Louisville Traction Co., (Ky.) 125 
S.W. 711. 
[g]. Cash in bank and cash due 


corporation by agents are not taxable 

against corporation under statute 

taxing ‘‘cash on hand.” In re Taxes 

Waialua Agricultural Co., 30 Hawaii 
5, 


[h] “Goods, wares, merchandise, 
and other stock in trade,” in a taxing 
statute (1) do not include money in a 
bank deposited by a corporation (Bos- 
ton Investment Co. v. City of Boston, 
33 N.B. 580, 158 Mass. 463>, (2) nor 
debts due a corporation (New York 
Biscuit Co. v. City of Cambridge, 37 
N.E. 438, 161 Mass. 326). 


[i] Corporate stocks are not tax-- 
able as ‘‘moneys and credits.” Mur- 
row v. Heath, 125 N.W. 259, 146 Iowa 
347; Mahkousa Investment Co. vy. Ft. 
Dodge, 100 N.W. 517, 125 Iowa 148. 


{iJ “Credits.’”—-Shares of stock in 
a corporation are not taxable as “‘cred- 
its’ under Rev. Codes (1921) § 1996, 
§ 1999 class 5, and § 2000). State v. 
Mady, 272 P. 691, 83 Mont. 418. 


[k] “Person owning the same,” as. 
used in the statute, may not embrace 
a corporation. Loughlin’s Appeal, 
(Pa.) 10 A. 832; Hunter’s Appeal, 10 
A. 429, 3 Pa.Cas. 1; Delaware Mut. 
Safety Ins. Co. v. Loughlin, 2 Pa.Co. 
600; Guaranty Trust Co. v. Loughlin, 
17 Phila. (Pa.) 123. 


24 State ex rel. Orr v. Buder, 271 
S.W. 508, 308 Mo.. 237, 39 A.L.R. 1199. 


25. Earnings or income within 
statutes see infra § 841: 


Tax on gross receipts from inter- 
state business see Commerce’§ 156. 


26. See statutory provisions. 
27. See statutory provisions. 


28. Atlanta Nat. Bldg., etc., Assoc. 
v. Stewart, 35 S.E. 73, 109 Ga. 80; 
State v. U. S. Fidelity, ete., Co., 48 A. 
918, 93 Md. 314; State v. Philadel- 
phia, etc., R. Co., 45 Md. 361, 24 Am.R. 
511; State v. Northwestern Tel. Exch. 
Co., 120 N.W. 534, 107 Minn. 390; 
State v. Duluth Gas, ete., Co., 78 N. 
W. 1082, 76 Minn. 96, 57 L.R.A. 63; 
Com. vy. Lehigh Valley Transit Co., 
41 Pa.Co. 187. 


{a] Construction.—Sess. L. (1910) 
c 44, imposing a gross revenue tax on 
corporations, must, in view of the 
clear legislative intent, be construed 
as a whole. Comanche Light & Pow- 
er Co. v. Nix, 156 P. 293, 53:Okl. 220. 


[b] “Entire gross receipts,” in 
Gen. Code §§ 5417, 5474, 5475, 5483, 
providing for an excise tax on public 
utility companies, includes the entire 
receipts from intra-state business, 
whether from operation of utility it- 
self or from other business. San- 
dusky Gas & Electric Co. v. State, 151 
N.E. 685, 114 OhioSt. 479. 


[c] “Operative” and “used exclu- 
sively in operation of business,” as 
used within a statute and constitu- 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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earnings or income, as the case may be.2® There 
is a lack of uniformity as to the nature of such 
tax,*° the language of the particular statute?! and 
the intent of the legislature in enacting the tax 
statute®* being determining factors. In some of the 
Jurisdictions imposing such a tax it is considered 
a franchise tax,** in others an excise** or business of 
occupation tax,*> while in still others it is consid- 
ered a property tax.** Where the gross receipts 
tax is considered a franchise tax,37 a corporation 
whose franchise and property have been exempted 
from taxation®® is not liable for such gross receipts 
tax;°® but such a corporation is liable for the tax 
on receipts obtained from business not, covered by 
the franchise which has beem exempted.t® Some of 
the statutes have been construed to limit such tax 


‘to the gross receipts of the corporation from busi- 


ness within the state.41. Where the statute is con- 
sidered as imposing a franchise tax,*? the ecorpora- 
tion is liable to a tax on both its intra-state and 
interstate business.*? Within the incidence of a 
tax on the receipts of a corporation may be inelud- 
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‘ed the receipts derived from business in which the 


corporation had no authority to engage.** 


[§ 257] 0. Dividends and Surplus.*® In a num- 
ber of jurisdictions corporations are taxed by way 
of dividends distributed*® or surplus accumulated.47 
A tax on a corporation measured by its dividends 
is properly a franchise tax rather than a tax on 
property,*® the taxing statute sometimes expressly 
so providing,*® and it is to be noted that a tax of 
this kind imposed on the corporation is not incon- 
sistent with taxing the dividends after they have 
been actually paid over to the stockholders as a 
part of their property or income.°® Within the 
meaning of such a law, a dividend is any distribution 
made or ordered to be made to stockholders out of 
the earnings or profits of the company,°! including 
a stock dividend;®?. but not including a mere nu- 
merical increase in the number of shares of stock of 
the corporation not representing any distribution 
of earnings or profits,°* or a distribution or return 
to stockholders of the capital stock or any part of 


tion providing for a gross receipts 
tax on public utilities, mean actual 
use of property (Pol. Code §§ 3664a. 
3665b; Const. art.13 § 14, as amended 
in 1910). Southern California Tele- 
phone Co. v. Los Angeles County, 
(Cal.) 298 P. 9 [foll Pacific Telephone 
& Telegraph Co. v. Los Angeles Coun- 
ty, (Gal.) 298. P.. 14. (two cases); 
Southern California Telephone Co, v. 
Los Angeles County, (Cal.) 298 P. 
+31; 


29. Com. v. New York, ete., R. Co., 
24 A. 609, 150 Pa. 234; Philadelphia 
Ins. Contributionship v. Com., 98 Pa. 
48; Jones, etc., Mfg. Co. v. Com., 69 


Pa. 137; Phcenix Iron Co. v. Com., 59 
Pa. 104; Com. v. McKean County, 24 
Pa.Co. 33; Com. y. Anthracite Sav. 


Bank, 2 Dauph. Co. (Pa.) 208. 


{a] Validity of statute.—A stat- 
ute levying an excise or privilege tax 
on the net income of corporations 
carrying on business in Connecticut, 
on which the corporations are re- 
quired to pay a tax to the United 
States, is not invalid as a delegation 
of legislative authority through its 
adoption of the definition of net in- 
come embodied in the federal Income 
Tax Law of 1913, and no constitution- 
al privilege is violated by requiring 
the production of returns to the fed- 
eral collector of internal revenue. 
Underwood Typewriter Co. v. Cham- 
berlain, 108 A. 154, 94 Conn. 47 [aff 
41 S.Ct. 45, 254 U.S. 113, 65 L.Ed. 165). 


30. See cases infra notes 31-36. 


$1. Springdale Finishing Co. v. 
Commonwealth, 136 N.E. 250, 242 
Mass. 37. 

32. State v. Baltimore, etc., R. Co., 
48 Md. 49. 


@3. State v. U. S, Fidelity, etc., Co., 
48 A. 918, 93 Md. 314; State v. Phila- 
delphia, ete., R. Co., 45 Md. 361, 24 
Am.R. 511; Com. v. New York, etc., 
R. Co., 24 A. 609, 150 Pa. 234; Phila- 
delphia Ins. Contributionship v. Com., 
98 Pa. 48. 

34. Underwood Typewriter Co. v. 


Chamberlain, 108 A. 154, 94 Conn. 47 
[aff 41 S.Ct. 45, 254 U.S. 113, 65 L.Ed. 


165]; Springdale Finishing Co. v. 
Commonwealth, 136 N.E. 250, 242 
Mass. 37; Connecticut Mut. L. Ins. 


Co. v. Com., 133 Mass. 161; Redfield v. 
Fisher, (Or.) 292 P. 813. [reh den sub 
nom. Redfield v. Norblad, 295 P. 461]. 


35. Atlanta Nat. Bldg., etc., Assoc. 
v. Stewart, 35 S.E. 73, 109 Ga. 80. 

36. State v. Northwestern Tel. 
Exch, Co., 120 N.W. 534, 538, 107 Minn. 


390 (the gross earnings tax provided 
for by the Minnesota statute is a tax 
on the property of the corporation 
and not on the corporation or on the 
right to engage in business). See In 
re Taxes Waialua Agricultural Co., 
30 Hawaii 755, 761 [quot In re Assess- 
ment Taxes, 11 Hawaii 235, 238 (stat- 
ing with regard to a statute taxing 
property and requiring the net income 
to be taken into consideration ‘‘The 
tax in question is not an income tax, 
depending for its ammount upon the 
income for the year preceding, but a 
tax on property the earning power of 
which is one of the most potent 
factors in determining its value’’)]. 

“The state has a right to impose a 
tax on all property within its borders, 
regardless of the uses to which it is 
put, and, in determining what is a 
fair property tax, permit the tax to 
be computed on the basis of a fixed 
percentage of the gross earnings.” 
State v. Northwestern Tel. Exch. Co., 
supra. 


37. See supra text and note 33. 

38. See infra § 467. 

39. State v. Baltimore, etc., R. Co., 
48 Md. 49. 

40. State v. Baltimore, etc., R. Co., 
supra. | 

41. State v. U. S. Fidelity, etc., Co., 
48 A. 918, 93 Md. 314. 

42. See supra text and note 33. 

43. Peo. v. Roberts, 52 N.H. 1102, 
158 N.Y. 162. 

[a] Intra-state and interstate busi- 
ness.—Under a statute taxing corpo- 
rations on their franchise or busi- 
ness transacted within the state, 
where the corporation is engaged in 
state, as well as interstate, business, 
itis taxable on both. Peo. v. Roberts, 
52 N.H. 1104, 158 N.Y. 168. 

44. Peo. v. Roberts, 51 N.E. 1093, 
157) Nake 6 Ets 

45. Corporate dividends generally 
see Corporations §§ 1207-1263. 

Ascertainment of amount of divi- 
dends see infra § 845. 


46. See statutory provisions. 
47. See statutory provisions. 


48. Peo. v. Roberts, 52 N.E, 1102, 
158 N.Y. 162; Peo. v. Albany Ins. Co., 
92 N.Y. 458; Phcenix Iron Co. v. Cons, 
59 Pa. 104. 


49. See statutory provisions, 
50. Montgomery County Bd. of 


Revenue v. Montgomery Gaslight Co., 


64 Ala. 269; Citizens’ Mut. Ins. Co. v. 
Lott, 45 Ala. 185; C'eveland Trust Co. 
v. Lander, 19 OhioCir.Ct. 271, 10 Ohio 
Cir.Dec. 452. 


51. State v. Comptroller, 23 A. 122, 
54 N.J.Law 135; Com. v. Western 
Land, ete., Co., 26 A. 1034, 156 Pa. 455; 
Com. v. Pittsburg, etc., R. Co., 74 Pa. 
83; Com. v. Sanderson, ete., Imp. Co., 
38 Dauph.Co. (Pa.) 116. 


[a] Distribution among members 
of limited partnership.—Under ‘the 
Pennsylvania statute relating to lim- 
ited partnerships, which gives to such 
asSociations most of the character- 
istics of a corporation, they are to 
be taxed on their capital stock, the 
tax being measured by any distribu- 
tion or division of profits which cor- 
responds to dividends in a corpora- 
tion. See Com. vy. Sanderson, etc., 
Imp. Co., 3 Dauph. Co. (Pa.) 116. 


[b] Profits applied to betterments 
are not “dividends earned,’ within 
the meaning of that phrase in a tax 
statute. State v. Comptroller, 23 A. 
122, 54 N.J.Law 135. 


52. Peo. v. Sohmer, 112 N.E. 755, 
218 N.Y. 199, L.R.A.1917A 48; State 
v. Farmers’ Bank, 11 Ohio 94: .Al- 
legheny v. Pittsburgh, etc., R. Co., 36 
A. 161, 179 Pa. 414; Lehigh Crane 
Iron Co. v..Com., 55 Pa. 448; Com. v. 
Cleveland, “etc, Wa * Co. 29 Pa 4370s 
Com. v. Western Union Tel. Co., 2 
Dauph. Co. (Pa.) 30. 


Stock dividend defined see Corpo- 
rations § 1234. 4 


53. Allegheny v. Federal St., etc., 
Pass. R. Co., 36 A. 320, 179 Pa, 424; 
Com. vy. Erie, etc.,/ R= Co., 74 Pa.-94;. 
Com. v, Pittsburg, etc., R. Co,, 74 Pa, 
83; Com. v. Western Union Tel. Co., 
2 Dauph. Co. (Pa.) 30. 


[a] Consolidation of corporations. 
—Where a consolidation of three cor- 
porations is effected by one of them 
absorbing the others and increasing 
its capital stock by more than double 
and dividing the increased stock 
among the stockholders in all three 
of the corporations, such distribution 
cannot be considered a stock dividend. 
Allegheny v. Federal St., ete., Pass. 
R. Co., 36 A. 320, 179 Pa. 424. 


[b] There is no presumption that 
an increase of stock authorized by 
law is a stock dividend so as to be 
taxable, but whether the increase is 
real or only a pretense is a question 
of fact for the jury. Allegheny v. 
Federal St., etc., Pass.,R. Co., 36 A. 
320, 179 Pa. 424; Com. v. Erie, etc., 
R. Co., 74 Pa. 94. 
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it or the property represented by it or of the as- 


sets of the company as distinguished from earn- 
ings.°>4 Taking the word “dividend” in this sense, 
it has been held not to be material, for the purposes 
of the tax law, where or how it was earned,°° or 
when it was earned,*® or if actually declared wheth- 
er it was earned or not,®* the company being es- 
topped in claiming, in the latter case, that the divi- 
dend declared was not made out of profits.°* Where 
a dividend is actually declared, however, a sum 
theretofore contributed by stockholders to pay a 
loss ineurred by the corporation eannot be deducted 
therefrom.®® If the tax is laid on dividends exceed- 
ing a certain percentage of the capital stock, this 
will be taken as meaning the paid-up stock, not nee- 
essarily the authorized capital,®°° and then only 
dividends declared out of the earnings of the par- 
ticular tax year are taxable,®! the declaration of a 
dividend during a given year being prima facie evi- 
dence, however, that it was out of earnings for 
that year.°? But no such construction of the law 
will be adopted as would enable the corporation or 
its officers to escape taxation by juggling with the 
mode or time of declaring dividends.°* Where 
the tax is prospective in its operation®* or consti- 


54. 
& Improvement Co,-y. Saxe, 160 N.Y.| Cas. 201. 
S. 752, 174 App.Div. 344 [aff 114 N.E. [al] 


7080) 5,219 N, Y-.6871; ° People--ex, rel. 
Tetragon Co. v. Sohmer, 147 N.Y.S. 
611, 162 App.Div. 433 [aff 108 N.E. 
T1065) 213 2 NY. 2 702)5° “Peo, ex! rel. 
North American Trust Co. v. Knight, 
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People ex rel. Ridgewood Land|N.Y. 408, 41 L.R.A, 228, 5 N.Y.Ann. 


Earnings outside state.—It is 
immaterial that the dividends were 
earned outside the state and that the 
company made no profit on its busi- 
ness within the state. 


[§ 257 


tutes a tax for the future enjoyment of the cor- 
porate franchise,®> except to the extent permitted 
by the particular statute,°® dividends of a corpora- 
tion paid out of a surplus of profits accumulated 
for a time prior to the enactment of such tax acts 
cannot be considered in assessing a tax for a cer- 
tain year.°* But should a corporation, for the pur- 
pose of evading taxes under such acts, divide less 
than its actual earnings in any one year after the 
passage of such acts, and thus create a surplus, 
there would be no injustice in treating the divi- 
sion of such surplus in a subsequent year as a divi- 
dend within the meaning of the acts.°* 


The surplus of a corporation under the tax stat- 
utes is the accumulation of moneys on property in 
excess of the par value of the stock issued by it.®°-. 
The issuance of certificates to the stockholders to 
the effect that each certificate represents an inter- 
est in the property to an amount specified, and which 
certificates were made redeemable in cash on addi- 
tional stock, dependent on the circumstances, does 
not affeet the status of accumulated profits as sur- 
plus,*° whatever surplus exists at the time of 
the issue of such certificates. remaining in the hands 


in none of which amount to six per 
cent, and during which it had been 
taxed according to the actual value 
of its stock. Com. y. Brush Electric 
Light Co., 22 A, 844, 145 Pa. 147. 


62. Com. v. Brush Electric Light 


. Peo. v. Rob-| Co., Supra. 


89 N.Y.S. 72, 96 App.Div. 120; Peo. v. 
Roberts, 41 App.Div. 21, 58 \N.Y.S. 
254; Com. v. Western Land, etc., Co., 
26 A. 1034, 156 Pa. 455; Com. v. Cen- 
tral Transp. Co:, 22 A. 209, 145. Pa. 
89; Credit Mobilier of America v. 
Com.,' 67 Pa. 233. 


[a] Reduction of capital stock.— 
(1) Where the par value of the shares 
of stock of a corporation was reduced, 
and the difference between the old 
and new par was paid to the stock- 
holders in cash, it was held that 
this was not a dividend but a reduc- 
tion of the capital stock. Com. v. 
Sentral Transp. Co., 22 A. 209, 145 Pa. 
89. (2) On the other hand, where 
an enormous distribution to stock- 
holders was made, nearly equal 
to the capital stock, it was held 
to be a dividend and taxable, and a 
division of the capital or assets of 
the company, because it was shown 
that after this payment the market 
value of the stock did not sink below 
par. Com. v. Western Land, etc., Co., 

26 A. 1034, 156 Pa. 455. 


{b] Proceeds from sale of prop- 
erty.—Where a _ corporation was 
formed to hold the title to certain 
property in litigation, conduct the liti- 
gation, and on the sale of the prop- 
erty distribute the proceeds to stock- 
holders, such payment was a distribu- 
tion of capital, and not taxable as a 
dividend. People ex rel. Tetragon 
Co. NV. Sohmer, 147 N.Y.S. 611, 162 
App.Div. 433 [aff 108 N.E. 1105, 213 
N.Y. 702]. 


[c] Receipts from mortgage.—Un- 
der Tax L. §§ 180, 182, Stock Corp. L. 
§ 28, and Gen. Corp. L. § 11, after 
realty corporation had ceased to do 
business, except to collect interest on 
a mortgage, its dividends therefrom 
on its capital stock were not subject 
to tax. People ex rel. Ridgewood 
Land & Improvement Co. v. Saxe, 160 
N.Y.S. 752, 174 App.Div. 344 [aff 114 
IN. 1080,57219 INVYs” 63/71. 


55. Peo. v. Roberts, 50 N.E. 58, 155 


erts, 50 N.E. 53,155 N.Y. 408, 41 L.R. 
A. 228, 5 N.Y.Am.Cas.’ 201. 


56. State vy. Franklin Bank, 10 
Ohio 91. But see infra this section 
text and note 61. 

[a] Profits before enactment of 
law.—It has been held that the state 
is entitled to the tax on all dividends 
declared after the enactment of the 
statute, whether the profits accrued 
before or after the law went into ef- 
fect. State v. Franklin Bank, 10 Ohio 
91. But see infra this section text 
and notes 60-68. 


57. Columbia Conduit Co. v. Com., 
90 Pa. 307; Com. v. Pittsburg, etc., R. 
Co., 74 Pa. 83; Com. v. Sanderson, 


etc., Imp. Co., 3 Dauph.Co. (Pa.) 116. 


58. Com. v. Pittsburg, etc., R. Co., 
74 Pa. 88; Com. vy. Sanderson, etc., 
Imp. Co., 3 Dauph.Co. (Pa.) 116. 


Estoppel to deny liability general- 
ly see supra § 237. 


59. Columbia Conduit Co. v. Com., 
90 Pa. 307. 


60. Philadelphia y. Ridge Ave. 
Pass. R. Co., 102 Pa. 190; Philadel- 
phia v. Philadelphia, etc., Ferry Pass. 
R. Co., 52 Pa. 177; Second St., etce., 
Pass. R. Co. v.. Philadelphia, 51 Pa. 
465; Citizens’ Pass. R. Co. y. Phila- 
delphia, 49 Pa. 251. 


61. Com. vy. Brush Electric Light 
Co., 22 A. 844, 145 Pa. 147; Com. vy. 
Pennsylvania Ins. Co., 13 Pa. 165. 


[a] Thus, under the Pennsylvania 
statute providing for a tax on corpo- 
rations according to dividends where 
they have “made or declared” during 
any year dividends amounting to six 
per cent or more on the par value of 
their capital stock, and in other cases 
for taxation according to the actual 
appraised value, a corporation is not 
to be taxed according to dividends 
where its earnings during the year 
are less than six per cent and it de- 
clares a dividend of over six per cent 
made up in part of accumulated earn- 
ings of previous years, the earnings 


63. Allegheny v. Federal St., etc., 
Pass... Ruz 'Co., 36: 4A. 4.320,).179. Pa: 424. 
Philadelphia v. Ridge Ave. Pass. R. 
Co;, 102: Pa. “190. i 


64. Peo. v. Albany Ins. Co., 92 N.Y. 
458; Com. v. Wyoming Valley Canal 
Co., 50 Pa. 410; Com. v. Pennsylvania 
Ins. \Co.,- 135 Pa. 165. 


nee) Peo. v. Albany Ins. Co., 92 N.Y. 
66. See statutory provisions; 
case infra this note. 


[a] Unsettled accounts.—Under 
the act of April 12, 1859, imposing a 
tax on dividends of corporations and 
extending its provisions to all unset- 
tled accounts, a dividend declared on 
Febr. 7, 1859, not settled for at the 
date of the act, is an unsettled ac- 
count between the corporation and 
the state, such as renders the com- 
pany liable for the tax imposed by 
the statute on the dividend declared. 
Com. v. Wyoming Valley Canal Co., 
50 Pa, 410, 


67. Peo. v. Albany Ins. Co., 92 N.Y. 
458 [aff 29 Hun 204, 16 N.Y.Wkly.Dig. 


and 


296]; Com. v. Pennsylvania Ins. Co., 
13 Pa, 165. 
68. Peo. v. Albany Ins. Co., 92 N.Y, 


aoe {aff 29 Hun 204, 16 N.Y.Wkly.Dig. 


. 


69. Peo. v. Barker, 59 N.E. 137, 
165 N.Y. 305, 339; People ex rel. Mc- 
Clure Publications v. Purdy, 146 N. 
Y.S. 646, 161 App.Div. 541 [aff 107 N. 
EK. 1084, 213 N.Y. 658]. : 


[a] Extent of tax.—Under a stat- 
ute providing that every corporation 
shall be taxed on its surplus profits 
or reserved funds exceeding a certain 
per cent of its capital, a corporation 
cannot be assessed on surplus profits 
not in excess of such per cent of the 
par value of.the stock issued by it. 
he eee DOIN. Bogs loa L Oo IN. Ye 


70. Peo. v. Brooklyn, 76 N.Y. 202 
[aff 16 Hun 496]; Adams v. Shields, 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 257-259] 


of the corporation, and, as such, being liable to as- 
sessment and taxation.*+ Where the corporation 
elects to redeem such certificates by the issue of 
stock, the property still remains in the control of the 
corporation and subject to taxation.72 On the other 
hand, once dividends have been declared, although 
payable in the future, they cease to be the property 
of the corporation,’® and hence do not constitute 
part of the surplus of a corporation subject to the 
tax.74 Similarly a dividend declared out of surplus 
and directed to be deposited to the credit of the 
stockholders but to be held in such deposit until 
further order of the board of directors constitutes 
property of the stockholders and is not a part of 


7 


the surplus of the corporation subject to taxation.7® 


[§ 258] p. Bonded and Other Indebtedness? *— 
(1) In General. In the absence of some affirma- 
tive provision to the contrary,’* bonds ‘and other 
evidences of indebtedness issued by corporation are 
taxable not to the corporation but to the individual 
owners thereof,?® just as in the ease of bonds and 
evidences of indebtedness issued by individuals,*® 
statutes in some jurisdictions actually imposing such 
tax on the owners.®® In some jurisdictions, how- 
ever, a distinction is made between bonds and other 
evidences of indebtedness issued by corporations and 
those issued by individuals.8t Where, as in some 
jurisdictions, the bonds of corporations secured by 
mortgages are made taxable to their owners while 
the bonds issued by individuals and so secured are 


7 OhioS.&C.P. 193, 5 OhioN.P. 190. 
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tle of L. (1896) ec 120, approved on the 


(61 C.J.] 269 


not,®? it is held that a bond of a corporation secured 
by a mortgage on land partly without the state is 
taxable to its owner,** even though bonds, if se- 
cured by a mortgage on land wholly outside the state, 
are exempt from taxation.*+ In some jurisdictions, 
by reason of constitutional or statutory provisions, *® 
secured bonds or other obligations of a corporation, 
other than of corporation specifically excepted, are 
treated as interests in the property given as se- 
curity,®* are taxed to the owners thereof ;%" but, 
in the ease of the excepted corporations, whose prop- 
erty is taxed at its full value to the corporations,®8 
the bonds or other obligations are not taxable to 
their owners.®® 


[§ 259] (2) Taxable to Corporation. Statutes 
requiring a corporation to deduct the tax on cor- 
porate bonds from interest payable to bondholders 
are valid, notwithstanding the lack of notice to the 
ultimate taxpayer, the corporation being constituted 
thereby the agent of the taxpayer to receive notice 
and to represent him.®° Where corporations are 
required to pay taxes on the amount of their bonds 
or other evidences of indebtedness,®* this tax is con- 
sidered an indirect tax on the creditors of the cor- 
poration, the latter being required to pay the tax 
in the first instance, but with the expectation that 
it will recoup itself.°? Where, as in Pennsylvania, 
the statute requires the treasurer of a corporation 
to deduct the state tax from each payment of inter- 
est on its bonded or other debt,®® except in so far 


89. Germania Trust Co. v. San 


{a] Promise to divide is not a di- 
vision of profits so as to alter their 
status as surplus. Peo. v. Brooklyn, 
76 N.Y. 202 [aff 16 Hun 496]. 


[b] Scrip certificates are not prop- 
erly dividends and are generally taxa- 
ble to the corporation rather than to 
the stockholders. See Adams_v. 
Shields, 7 OhioS.&C.P. 193, 5 OhioN.P. 
190. 

71. Peo. v. Brooklyn, 
[aff 16 Hun 496). 

72. Peo. v. Brooklyn, supra. 

73. Peo. vy. Barker, 33 N.Y.S. 388, 
86 Hun 131. 

74. Peo. v. Barker, supra. 

75. Pollard v. Newton First 
Bank, 28 P. 202, 47 Kan, 406. 

76. Deduction of indebtedness in 
assessment and valuation see infra 
$ 835. 

77. See infra text and notes 81-89. 

7g. Consolidated Gas Co. v. Balti- 
more, 61 A. 532, 101 Md. 541, 109 Am. 
S.R. 584, 1 L.R.A.N.S. 263; Simpson v. 
Hopkins, 33 A. 714, 82 Md. 478; State 
v. Branin, 23 N.J.Law 484. 


76 N.Y. 202 


Nat. 


79. See supra §§ 180-189. 

80. See statutory provisions. 

$1. See statutory provisions. 

[a] Statute constrnued.—L. (1896) 
«© 143 (Code Pub. Gen. L, art 81 § 
210), provided that all corporate 


bonds, certificates of indebtedness, or 
evidence of debt shall be subject to 
“assessment to the owners in the coun- 
ty or city in which they reside at their 
actual market value, and those on 
which no interest shall be actually 
paid shall not be valued at all; and on 
such: valuation the regular rate of 
taxation for state purposes shall be 
paid, plus thirty cents on each one 
hundred dollars for local taxes where 
the owner resides. The title of this 
chapter indicates a design to add to 
Code art 81 additional sections to 
those mentioned by number in the ti- 


same day, and it repealed all laws or 
parts of laws in conflict therewith. L. 
(1896) c¢ 120 § 194 provided that the 
Same property as is described in c 
143, and also certificates of indebted- 
ness of any individual or firm, shall 
be subject to assessment to the own- 
er in the county or city in which the 
Owners reside, according to the rate 
of interest stipulated to be paid, and 
fixes a sliding scale of assessment ac- 
cording to the rate of interest. It 
was held that ec 143 withdrew abso- 
lutely all corporate bonds, certificates 
of indebtedness, or evidence of debt 
from the operation of the system of 
taxation provided by c 120, and sub- 
jected them to a different mode, but 
left individual or firm certificates still 
subject to the methods prescribed by 
ec 120, and that in view of this dif- 
ference and of the title to c 143, and 
the presumption from its number that 
it was the last act approved, the pro- 


visions of c 120 as to the system of, 


assessing corporate bonds, certificates 
of indebtedness, ete., must be held re- 
pealed by ec 148. Musgrove v. Balti- 


move & O. R: Co., 75, A. 245, 111-Md. 
629. 
[b] Applicability of statute.—Acts 


relating to taxation of mortgages do 
not apply to a mortgage executed by 
a railroad company to a trustee to se- 
cure its bonds. State v. Baltimore & 
O. R. Co., 96 A. 636, 127 Md. 434 [cit 
Musgrove y. Baltimore & O. R. Co., 
75 A. 245, 111 Md. 629]. 


82. See statutory provisions. 

83. Simpson y. Hopkins, 33 A. 714, 
82 Md. 478. 

84. Simpson y. Hopkins, 33 A. 714, 
82 Md. 478. 

85. See constitutional and statuto- 
ry provisions. 


86. Germania Trust Co. v. 
Francisco, 61 P. 178, 128 Cal. 589, 


87. Germania Trust Co. v. 
Francisco, supra. 


88. Germania Trust Co. vy. 
Francisco, supra. 


San 
san 


San 


Francisco, supra. 


$0. Jennings v. Coal Ridge Impr., 
ete: Covnts S.Ct. (282 14 7S peat 
37° L.Ed, 116. [aff 17 A. 986, 127 Pa. 
397, and foll Bell’s Gap R. Co. v. 
Pennsylvania, 10 S.Ct. 533, 134 U.S. 
232, 33 Li.Ed. 892]; Chester v. Penn- 
sylvania, 10 S.Ct. 536, 134 U.S. 240, 
33 L.Ed. 896; Com. v. Delaware, ete., 
Canal: €o:,2'24 “A.599,. 150 “Par 2453 
State v. Clement Nat. Bank, 78 A. 944, 
84 Vit 167, “Ann-ECais:1912D) 22: 


91. See Pa. P. L. (1913) p 507 § 17 
am P, L. (1919) p 955 § 1; and other 
statutory provisions. 

92. Commonwealth vy. Megargee 


Bros., 118 A. 541, 275 Pa. 12; Com.,v. 
Wilkes Barre, etc., R. Co., 29 A. 696, 
162 Pa. 614; Com. v. Delaware, etce., 
Canal Co., 24 A. 599, 150 Pa. 245 [rev 
15 S.Ct. 358; 156 U.S. 200, 39° L.Ed. 
396]; Com. vy. Pennsylvania Salt Mfg. 
Co. 22) "An 2953) P45 "Pa? 633" Comereve 
Manor Gas Coal Co., 27 Pa.Co. 6; Com. 
v. Philadelphia, etc., Coal, ete., Co., 2 
Dauph.Co.. (Pa.) 400. And see cases 
infra notes 93-97. 


“The tax is imposed not upon the 
company, its property or franchises, 
but upon the holders of bonds, ‘resi- 
ident or being in the state. The treas- 
urer of the company is made the col- 
lector of the tax, and in that sénse is 
the agent of the commonwealth.” 
Com. v. Manor Gas Coal Co., 27 Pa.Co. 
6, 8. 

[a] Full year’s tax cannot be: re- 
covered.'on bonds’ which have only 
been in existence during a portion of 
the year for which the tax is charged. 
Com. v. Philadelphia Traction Co., 1 
Dauph.Co. (Pa.) 117. 

93. See statutory provisions. 

[a] Trust company: acting for non- 
resident treasurer of a corporation 
in paying interest and remitting the 
coupons to the treasurer for cancella- 
tion, is not to be required by Act June 
30, 1885 (PR. L. p.b93), to assess and 
deduct the tax imposed by such act. 
Commonwealth v. Barrett Mfg. Co., 92 
A. 302, 246.Pa. 301,, 


270 [61 C.J.] 


as such debt may be held by nonresidents of the 
state,®* no state tax is payable for any year in which 
no interest has been paid®® or in respect of any 
part of the corporate debt which does not bear 
To be taxable as aforesaid the debt must 
be one within the terms of, the particular statute.°* 
While formerly, in Pennsylvania, the evidences of 
indebtedness on which corporations were required 
to collect the tax under such a statute were those 
which the corporations had themselves created and 
issued,®*® so that the mere agreement by a corpora- 


interest.?® 


~ 94 See Com. vy. Lehigh Valley R. 
Go., 402A. 491, 186 “Pa. 235;, Com. Vv. 
Wilkes-Barre, etc., R. Co., 14 Pa.Co. 
205; Com. v. Thirteenth St., etc, R. 
Co., 2 Dauph.Co. (Pa.) 391. 


[a] Bonds pledged outside state.— 
Where the bonds of a _ corporation 
formed by the merger of New York 
and Pennsylvania corporations, hav- 
ing its principal office in New York, 
are owned by residents of Pennsylva- 
nia, but pledged and physically held 
in New York as collateral security 
for debts of the Pennsylvania own- 
ers, the consolidated corporation must 
deduct from the interest on its bonds 
the four-mill tax, and pay it to the 
treasurer of Pennsylvania. Common- 
wealth v. Buffalo & Lake Erie Trac- 
tion Co., 381 A. 932, 233 Pa. 79. ‘ 


{b] Creditors unknown.—(1) <A 
corporation is not liable for the tax 
on that part of its indebtedness re- 
ported by its treasurer as held by 
“persons unknown,” where the court 
finds that the treasurer made diligent 
efforts to discover the names and ad- 
dresses of the holders of its debt, and 
the state does not show that any part 
of the debt is actually held by resi- 
dents. Com. v. Manor Gas Coal Co., 
27 Pa.Co. 6; Com. v. Philadelphia, etc., 
Coal, etc., Co., 2 Dauph.Co. (Pa.) 400. 
(2) Where a corporation has contract- 
ed to pay the tax on all of its bonds 
which are taxable by the state, the 
fact that it has returned a list of all 
the bondholders resident in the state 
whom it could discover by diligent in- 
quiry does not relieve it from paying 
taxes on other bonds subsequently 
discovered by the state to be taxable. 
Com. v. Northern Central R. Co., 2 
Dauph.Co. (Pa:) 67. 


95. Com. v. Union Traction Co., 43 
A. 1010, 192 Pa. 507; Com. v. Philadel- 
pia, sete:> RAeCo, (2, Pa Dist. 781,083 
Pa.Co. 65; Com. v. Philadelphia, etc., 
Coal, ete., Co., 2, Dauph,Co. (Pa.) 400; 
Com. v. Union Traction Co., 1 Dauph. 
CornCPa.)> 1695\°Com. vo. Langdon, ¥ 
Dauph.Co. (Pa.) 123; Com. v. Phila- 
delphia Traction Co., 1 Dauph.Co. 
(Pa.) 117. 


[a] Payment of interest to pro- 
tect equity of corporation is not suf- 
ficient to render the corporation lia- 
ble for the tax. Com. vy. Hillside Coal, 
StGyuCo., 1, Pa.Dist, 17.425 °. Comix. Un- 
ion Traction Co., 1 Dauph.Co. (Pa.) 
169; Com. v. Langdon; 1 Dauph.Co. 
GPane123: 


[b] Financial liability of corpora- 
tion to pay interest excuses corpora- 
tion for its failure to collect tax from 
interest payments. Com. yv. Philadel- 
pola, ete., R. Co., 2 Pa. Dist. 731, 13 Pa, 

o. 65. 


96. See cases supra note 95, 


97. Commonwealth v. Imperial 
Woolen Co., 139 A. 199, 290 Pa. 526; 
Commonwealth y. Philadelphia Rapid 
Transit Co., 134 A. 455, 287 Pa. 190; 
Commonwealth v. Jacob Reed’s Sons, 
118 A. 548, 275 Pa. 20; Commonwealth 
v. Lancaster Hlectric Light, Heat & 
Power Co., 110 A. 724, 268 Pa. 290; 
Commonwealth v. Lehigh & N. E. R. 
Co., 110 A. 725, 268 Pa. 271; Common- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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it pays interest, 


wealth v. Roxford Knitting Co., 110 
A. 720, 268 Pa. 266; Commonwealth v. 
Du Pont Land Co., 98 A. 1047, 254 Pa. 
446; Commonwealth vy. Lehigh Coal, 
etc., Co.,; 56 A. 81, 206 Pa. 641; Com. 
V.. Hillside (C6al, etc.,.Co.,41/) Pa.Dist. 
742; Com. v. Union Traction Co., 1 
Dauph.Co. (Pa.) 169; Com. v. Lang- 
don, 1 Dauph.Co, (Pa.) 123. 


[a] Discounted promissory notes 
(1) of a railway company discounted 
and negotiated by private banks rep- 
resenting indebtedness incurred to 
meet current expenses are not taxable 
under Act June 17, 1913 (P. L. p 516) 
§ 17, for state purposes, but under § 
1 for county purposes, and the tax 
thereon is not collectable by the cor- 
poration, but by the local authorities. 
Com. v. Lehigh & N. E. R. Co., 110 A. 
725, 268 Pa. 271. (2) Within Act 
June 17, 1913 (P. L. -p 516) § 17, im: 
posing a state tax on corporate cer- 
tificates of indebtedness, which by § 
18 of the act, and Act June 30, 1885 
(P. L. p 194) § 4, the corporation is 
to deduct from the interest paid to 
the holder, promissory notes, dis- 
counted by a bank for a corporation to 
furnish it money for current expens- 
es, are not certificates of indebted- 
ness, but such notes are taxable un- 
der Act (1913) § 1, making taxable 
for county purposes all money owned 
by solvent debtors, except such as are 
taxable under § 17. Com, v. Roxford 
Knitting Co., 110 A. 720, 268 Pa. 266. 


[b] Indebtedness recorded on 
books.—(1) While formerly the in- 
debtedness of a company, evidenced 
by notation on its books as cash ad- 
vanced to it, was not subject to the 
loans tax for state purposes under 
Aet' June 517, 1913 (PP. Ge p507)§) 17, 
it was subject to that for county pur- 
poses under § 1, it not being the duty 
of the company to collect the tax. 
Com. Lancaster Electric Light, 
Heat & Power Co., 110 A. 724, 268 Pa. 
290. (2) By reason of amendments to 
the statutes accounts recorded on.a 
corporation’s books, not evidenced by 
writing, but on which it pays interest, 
are evidences of indebtedness and are 
subject to tax for state purposes, un- 
der Act June 17, 1913 (P. L. p 507) § 
17, as amended by Act July 15, 1919 
(P. L. p 955; St. [1920] § 20420). 
Com. v. Imperial Woolen Co., 139 <A. 
199, 290 Pa. 526. 


{c] Notes.—Where a domestic cor- 
poration issued notes to local resi- 
dents under Act June 17, 1913 (P. L. 
p 507) § 17, as amended. by Act July 
15,1919 §-1' (Ps Lip 955; Ste [19209 
§ 20420), it must make a return of 
these notes and pay a tax to the state, 
and no tax on these notes need be paid 
to the county under Act June 17, 1913 
§ 1 (P. L. p 507; St. [1920] § 20404). 
Com. v. Jacob Reed’s Sons, 118 A. 543, 
275 Pa. 20. 


[d] Orders on wages.—Where a 
coal company gives an employee a 
paper crediting him with the full 
amount of wages earned, and debiting 
him with amounts already paid to him 
or on his order, and showing what is 
due him, which balance is payable in 
money, it is not an order upon which 
the company can be taxed under Act 


-imposed in Act (1913) 


[§ 259 


tion to assume the indebtedness under an existing 
mortgage did not constitute such an indebtedness 
of the corporation,®® the latter being particularly 
so where the corporation purchased property subject 
to existing mortgage but not assuming the indebted- 
ness thereunder,! by reason of an amendment to 
the statute the sole test now seems to be the pay- 
ment of interest,? so that the corporation must pay 
the tax as to evidences of indebtedness on which 


even though it was not originally 


created or issued by the ccrporation.* The liability 


June 24, 1901 (P. L. p 596), providing 
that every corporation shall make a 
report of the orders representing the 
amount of the wages of an employee 
given for payment of labor, and not 
redeemed by such corporation by 
paying the emp'oyee the full face val- 
ue thereof within thirty days from 
the issuance thereof, and imposing a 
tax on all such orders. Com. y. Le- 
high Coal & Navigation Co., 56 A. 81, 
206 Pa. 641. 


[e] Railroad equipment trust cer- 
tificates (1) are not taxable for state 
purposes under Act June 17, 1913 (P. 
L. p 516) § 17, since § 1 of such stat- 
ute make them taxable for county 
purposes, it being presumed that 
there was no legislative intention to 
place a double tax thereon. Com. vy. 
Lehigh & N. E. R. Co., 110 A. 725, 268 
Pa. 271. (2) Under Act June 17, 1913 
§ 17 (P. L. p 507), as amended by the 
act. of -July =15;--191.92:¢P a Le =p 2955), 
equipment trust certificates under the 
“Philadelphia Plan” are certificates or 
evidences of indebtedness taxable for 
state purposes. Com. y. Philadelphia 
de one Transit Co., 134 A. 455, 287 Pa. 


98. Commonwealth y. Du _ Pont 
Land Co., 98 A. 1047, 254 Pa. 446; 
Philadelphia Co. for Guaranteeing . 
Mortgages v. Guaranty Realty Co., 
78 Pa.Super. 258. 


[a] History of legislation.—Prior 
to the passage. of Act July 15, 1919 
(PB. L. p 955; St. [1920] § 20420), a 
corporation was only required to as- 
sess and collect the state tax on loans 
or indebtedness which it had created 
and for which it had issued its obli- 
gations.,..Act July, 15,-1919 ((@. dap 
955), amending Act June 17, 1913 (P. 
L. p 507) § 17, imposes a tax for state 
purposes on all evidences of indebted- 
ness issued or assumed by corpora- 
tions incorporated in or doing busi- 
ness _ in this commonwealth, or on 
which they pay interest. Since the 
amendment, all such evidences of in- 
debtedness are obligations of the com- 
pany for tax purposes within the 
meaning of § 18, directing how the tax 
§ 17 shall be 
assessed and collected. Philadelphia 
Co. for Guaranteeing Mortgages v. 
pe aaa Realty Co., 78 Pa.Super. 


92. Com. v. Du Pont Land Co., 98 
A. 1047, 254 Pa. 446; Philadelphia 
Co. for Guaranteeing Mortgages v. 


Sent Realty Co., 78 Pa.Super. 


1. Com. y. Hillside Coal, ete., Co., 
1 Pa.Dist. 742; Com. v. Union Trac- 
tion Co., 1 Dauph.Co. (Pa.) 169; Com. 
v. Langdon, 1 Dauph.Co. (Pa.) 123. 


2. Com. vy. Imperial Woolen Co., 
139 A. 199, 290 Pa. 526; Com. v. Me- 
gargee Bros., 118 A. 541, 275 Pa. 12. 


3. Com. v. Megargee Bros., supra; 
Philadelphia Co. for Guaranteeing 
Mortgages v. Guaranty Realty Co., 78 
Pa.Super. 258; Horn & Hardart Bak- 
ing Co.’s Petition, 6 Pa.Dist.&Co. 748. 

[a] Property subject to mortgage. 
—(1) Where a domestic corporation 
was the owner of property subject to 


§§ 259-261] 


of a corporation for the tax under such statute 
arises only out of its failure or neglect to collect it.4 


[§ 260] q. Property Erroneously Left Untaxed. 
Property of a corporation which has escaped taxa- 
tion for any year in consequence of its not having 
been discovered, or through the mistake or inad- 
vertence of the assessors, cannot afterward be as- 
sessed and charged with the tax,® except, of course, 
where statutory authority has been granted for such 
Omitted property within a 
statute authorizing its subsequent taxation is prop- 
erty not assessed at all,? and not property appor- 
tioned by mistake to the wrong governmental sub- 


subsequent taxation.® 


division.® 


mortgages to local residents to whom 
it paid interest, it must pay a state 
tax on these mortgages under Act 
June 17, 1913 (PR. L. p 507) § 17, as 
amended by Act July 15, 1919 § 1 (P. 
L. p 955; St. [1920] § 20420), providing 
that a private corporation shall pay a 
state tax on all of its scrip, bonds, 
certificates, and evidences of indebted- 
ness assumed, or on which interest 
is paid, as these mortgages were evi- 
dences of indebtedness. Com. v. Me- 
gargee Bros., 118 A. 541, 275 Pa. 12. 
(2) Act July 15, 1919 (P. ‘L.-p 955; 
St. [1920] § 20420) requires the treas- 
urer of a Pennsylvania corporation, 
or one doing business in this state, 
to withhold a tax of four mills to be 
paid to the commonwealth out of the 
interest payable under the terms of a 
mortgage, covering its real estate, on 
a number of bonds secured by the 
mortgage, even though it was exe- 
cuted by an individual and the prop- 
erty secured thereby subsequently 
conveyed to the corporation subject 
to the mortgage. Philadelphia Co. for 
Guaranteeing Mortgages v. Guaranty 
Realty Co., 78 Pa.Super. 258. 


4 ‘Com. v. Lehigh & N. E. R. Co., 
110, A... 725, 268. Pas 2T1;° Com. v. Le- 
high Valley R. R. Co., 40 A. 491, 186 
Pa. 235; Com. v. Manor Gas Coal Co., 
27 Pa.Co. 6; Com. y. Wilkes-Barre, 
etc., R. Co., 14 Pa.Co, 205. 


5. U.S.—Lander v. Mercantile Nat. 
Bank, 118 F. 785, 55 C.C.A. 523. 


Ala.—Perry County y. Selma, etc., 
R. Co., 58 Ala. 546. 


Tll.— Wilmerton’s Appeal, 
1050, 206 Ill. 15. 


Ky.—Louisville, .ete., R. Co. __v. 
Christian County, 70 S.W. 180, 24 Ky. 
L. 894. 


Ohio.—Miller v. Cincinnati First 
Nat. Bank, 8 OhioDec. (Reprint) 785, 
9 Cine.L.Bul. 353 [aff 21 N.E. 860, 46 
OhioSt. 424]. 


[a] Agreement by bank to pay 
taxes assessed on the shares of stock- 
holders does not make the bank liable 
for an assessment not returned or 
admitted by the stockholders to be as- 
sessable, nor for any other than the 
current tax on the duplicate. Miller 
vy. Cincinnati First Nat. Bank, 8 Ohio 
Dec. (Reprint) 785, 9 Cinc.L.Bul, 353 
[aff 21 N.E. 860, 46 OhioSt. 424]. 


6. Alexandria Canal R., etc., Co. 
vy. District of Columbia, 12 App.D.C. 
217; Baltimore, ete., R. Co. v. Com., 
198 '‘S.W. 35, 177 Ky. 566; Common- 
wealth v. Ashland Coal & Iron Ry. 
Co., 159 -S.W. 538, 154 Ky. 673; Com. 
vy. Citizens’ Nat. Bank, 80 S.W. 158, 
117 Ky. 946, 25 Ky.L. 2100 [error dism 
26 S.Ct. 750, 199 U.S. 603, 50 L.Ed. 
329]; London v. Hope, 80 S.W. 817, 
26 Ky.L. 112; State v. United States 
Express Co., 131 N.W. 489, 114 Minn. 
346, 87 L,R.A.N.S. 1127 [aff 32 S.Ct. 
911, 228 U.S. 335, 56 L.Ed. 459]; Ya- 
zoo, ete., R. Co. v. Adams, 32 So. 937, 
81 Miss. 90. 
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an individual.?® 


[a] Franchises of corporation.— 
Under the Kentucky statute providing 
for the assessment of omitted proper- 
ty the assessing board has power to 
assess the franchise of a foreign cor- 
poration according to the law in force 
when the assessment should have baen 
made. James v. American Surety Co., 
127°S.We 4145: 1338. Ky. 313. 


[b] Validity of statute.—L. (1906) 
p 115 ¢ 22 art 3, requiring the listing 
and payment of omitted taxes on land 
for 1901 to 1905, inclusive, providing 
for forfeiture for failure to do so, and 
relating to the procedure with respect 
thereto, is not. unconstitutional. 
Bastern Kentucky Coal Lands Corp. v. 
Commonwealth, 111 S.W. 362, 33 Ky. 
ep Sb Ti atesl oS Cte 171, 21:9; U-S;, 140, 
56) da. Hd. 13]. 


7. Commonwealth v. Ashland Coal 
& Iron Ry. Co., 159 S.W. 538, 154 Ky. 
673. 


8. Commonwealth y. Ashland Coal 
& Iron Ry. Co., supra. 


[a] Part of property apportioned 
in wrong county.—Where the whole 
of a railroad line was assessed for 
taxation and the taxes thereon paid 
to the state, but by mistake a portion 
of the line situated in one county was 
apportioned to another county, such 
section was not “omitted property” 
in the county where it should have 
been assessed. Com. v. Ashland Coal 
& Iron Ry. Co., 159 S.W. 538, 154 Ky. 
673. 

9. Of individuals and property gen- 
erally see supra §§ 180-199. 


10. See supra § 180. 
11. Allen vy. Joseph Dixon Crucible 
Co., 70 So, 398, 70 Fla. 406. 


12. Allen v. Joseph Dixon Crucible 
Co., supra; Chase y. Boston, 62 N.E. 
1059, 180 Mass. 458. 


{a] Thus, boats and cedar logs for 
use in a manufacturing plant are as- 
sessable against the owner “as mate- 
rial and machinery used in business 
as merchants and manufacturers,” al- 
though the plant was being operated 
by others under contract with the 
owner. Allen vy. Joseph Dixon Cruci- 
ble Co., 70 So. 398, 70 Fla. 406. 


[b] Stock broker.—(1) The ordi- 
nary relation between a customer buy- 
ing stock on margin and his broker is 
not that of pledgor and pledgee, but 


the broker is the owner of the stock, 


and it is taxable to him as his prop- 
erty, for he is not bound generally 
to keep the stock of any one customer 
distinct, but has the right to take a 
single certificate in his own name for 
several customers and power to 
pledge the whole as collateral for a 
loan made to him. Chase y. Boston, 
62 N.E. 1059, 180 Mass. 458. (2) But 
a broker, who holds as pledgee cor- 
porate stock bought for his custom- 
ers on their order therefor, under an 
agreement that the ownership shall be 
in the customer, subject to a lien of 
the broker for any debt due to him, 
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_ [§ 261] r. Ownership and Possession of Prop- 
erty.” As in the case of property owned by individ- 
uals,’ realty,'! as well as personalty,!? is generally 
taxable to the corporate owner,!® and not to the 
lessee,1* the equitable title of the corporation be- 
ing sufficient in some instances to make it liable 
as the owner.'® Nevertheless, as in the case of prop- 
erty in the possession and use of an individual, 
a corporation may be liable for the taxes on prop- 
erty in its possession and use, although it does not 
own the same in feet’? and although the fee itself 
is taxed to its owner.‘® Property held for a corpora- 
tion by an agent, manager, or trustee is taxable to 
it under the same circumstances as in the ease of 


and that the broker shall keep the 
stock of each customer distinct and 
deliver to each the identical stock 
bought for him, is not the owner of 
the stock, and is not liable for taxeg 
thereon, notwithstanding St. (1903) p 
285 c 423 § 1 (St. [1903] p 306 e¢ 487 
§ 28), declaring that the delivery of a 
certificate of stock, with a written 
transfer thereof signed by the stock- 
holder named in the certificate, shall 
be a sufficient delivery to transfer ti- 
tle, etc. Chase v. City of Boston, 79- 
N.E. 736, 193 Mass. 522. 


13. Assessment of corporate prop- 
erty see infra §§ 818-863. 


14. Louisville & N. 
Wright, 199 F. 454 [aff 
119 €.C.A. 282]. 


fa] Under particular statutes.—A 
lease of the property of the Georgia 
Railroad & Banking Company which 
was construed did not vest the lessees 
with any interest in the property 
which was taxable in view of Ga. 
Civ. Code (1910) § 3691, and of the 
provision of the lessor’s charter (Ga. 
Acts [1833] p 262 § 12). Louisville & 
N.: KR. Co,.v.' Wright, 199 F..454 [aff 
20 To. 10235, 119 CiG. AT282 72 


15." Grand <Trunk’ Paew Reo Costy. 
Calgary, 55 Can.S.C, 103. 

16. See supra § 180. 

17. School Dist. No. 4 v. School 
Dist. No. 84, (Ark.) 124 S.W. 2388; 
Muscatine vy. Chicago, ete., R. Co., 44 
N.W. 909, 79 Iowa 645; Baltimore 
City Appeal Tax Ct. vy. Western Mary- 
land R. Co., 50 Md. 274; Lowell v. 
Middlesex County, 25 N.E. 469, 152 
Mass. 372, 9 L.R.A. 356; Flax Pond 
Water Co. v. Lynn, 16 N.E. 742, 147 
Mass. 31. 

[a] BEasements.—Although a rail- 
road company acquires only an ease- 
ment over land, the fee remaining in 
the original owner, the two property 
rights are separate and distinct, and 
are separately taxed. School Dist. 
No; 4 v. School Dist, No. 84, (Ark.) 
124 S.W. 238. 

[b] Thus a corporation which 
owns the waters of a pond and all the 
dams, sluices, and waterways con- 
nected therewith is liable for the tax- 
es on the real estate underlying the 
dams, although it is not the owner 
in fee. Flax Pond Water Co. v. Lynn, 
16 N.E. 742, 147 Mass. 31. 

{e] Land in and under canal is 
taxable to a manufacturing company 
which owns the fee and the right to 
use the water, Subject to the right of 
other persons to have the water flow 
through the canal for use beyond the 
premises of the company. Lowell v. 
Middlesex County, 25 N.E. 469, 152 
Mass. 372, 9 L.R.A. 356. 


18. School Dist. No. 4 v. School 
Dist. No. 84, (Ark.) 124 S.W. 238. 

19. Greene Foundation y. Boston, 
12 Cush. (Mass.) 54; State v. Minne- 
apolis Millers’ Assoc,, 16 N.W. 151, 30 
Minn. 429; Credit Mobilier of America 
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Property in hands of receiver.”° 


in the hands of a receiver does not relieve it from 


liability for taxation,?? whether 
in to continue the business of the 
dissolve and liquidate the same.?* 


Franchise taxes.” 


the corporation.?8 On the other 


tion in the hands of a receiver who continues the 
business of the corporation is liable for such tax,?® 


v. Com., 67 Pa. 233; Philadelphia Ins., 
etc., Co.’s Appeal, 17 Wkly.N.C. (Pa.) 
446. 


In case of individuals see supra §§ 
190-194. 


20. Franchise tax see infra text 
and notes 21-23. 


21. In re Tyler, i 
U.S. 164, 37 L.Ed. 689; Coy v. Title 
Guarantee & Trust Co., 212 F. 520 
faff 220 F. 90, 135 C.C.A. 658, L.R.A. 
1915I 211]; Harvey v. Bay State St. 
‘Ry. Co., 125 N.E. 614, 234 Mass. 336. 


[a] Reason for rule.—A receiver 
‘is but an arm of the court in the 
management of the corporation prop- 
erty, whether it be as a going concern 
or in the process of dissolution, and 
the, court holds the property subject 
to all the burdens and limitations to 
which the corporation itself was sub- 
ject under the law, and one of these 
is the liability to taxation as a nat- 
ural person .°. . ‘a receivership 
does not withdraw the corporation 
from that liability.” Coy v. Title 
Guarantee & Trust Co., 212 F. 520, 522 
faff 220 F.°90, 1385-C.CiA,) 658) R.A. 
1915E 211]. 


{[b] Illegal tax.—Since a_ tax 
against a mercantile company is to be 
assessed under Code, § 1318, on its 
merchandise an assessment against 
it based on the value of its capital 
stock, the basis, under section 1323, 
of assessment against stockholders, is 
invalid and hence excuses a receiver 
in possession from paying the same. 
Union Petroleum Co. v. Indian Petro- 
Jeum Co., 186 N.W. 439, 192 Iowa 
1373: \ 


. 22. Coy v. Title Guarantee & Trust 
Wo. 22) By, 520, fail 2200 R90; 135;C.6, 
A. 658, U.R.A.1915E 211]. 


23. Coy v. Title Guarantee & Trust 
Co., supra. , 


As to franchise tax see infra this 
section text and notes 24-32. 


18 S.Ct..785, 149 


24. Generally see supra §§ 241- 
247. 

25. See Corporations § 2465. 

26. In re Century Silk Mills, 12 F. 
(2d) 292; In re Heilbron, Wolff & 


Co., 229 N.Y.S. 325, 326, 224 App.Div. 
14. 


“All that passed to the assignee for 
the benefit of creditors was such prop- 
erty aS was assignable. . . . The 
assignee thus became the legal owner 
of the corporation’s transferable as- 
sets, charged with the trust obligation 
to reduce them to cash and distribute 
them among the creditors. He did 
not own the corporate franchise and 
could make no use of it. Therefore 
the tax for its enjoyment was factual- 
ly not an expense incident to the ad- 
ministration of his trust. The corpo- 
ration itself remained liable for the 
tax.” In re Heilbron, Wolff & Co., su- 
pra. 


Since a franchise to be a cor- 
poration is not capable of transfer or assignment,”° 
an assignee for the benefit of creditors is not liable 
for the tax on such a franchise,?® nor is a trustee in 
bankruptcy,?7 the tax in such instances being against 


TAX ATION 
That property is 


the receiver be 
corporation?? or 


chise taxes.?? 


hand a corpora- 


27. In re Continental Candy Co., 
Zot Eye Dia. 


“The trustee conducts the business 
as an individual; under the act the 
title is transferred to him absolutely, 
as much as though there had been a 
voluntary conveyance. . es PART 
his rights he derives from his title; 
he makes his own contracts, sues in 
his own name, transacts everything 
as an individual. He requires no priv- 
ilege from the state for any- 
thing he does, but operates like any 
other individual, subject to all its 
laws which affect individuals, but to 
none which do not.” In re Continen- 
tal Candy Co., supra. 


28. In re Continental Candy Co., 
291 F. 773; In re Heilbron, Wolff & 
Co., 229 N.Y.S. 325,°224 App.Div. 14. 


29. U.S.—People of State of New 
York v. Hopkins, 18 F.(2d) 731. 


Ala.—State v. Bradley, 93 So. 595, 
207 Ala. 677, 26 A.L.R. 421. 


Ill.— Armstrong v. Emmerson, 132 
N.E. 768, 300 Ill. 54,18 A.L.R. 693. 


Kan.—State v. Sessions, 147 P. 789, 
95 Kan. 272 [aff 38 S.Ct. 60, 245 U.S. 
627, 62 L.Ed. 518]. 


N.J.—Chesapeake R. Co. v. Atlantic 
Transp. Co., 48 A. 997, 62 N.J.Eq. 751; 
In re George Mather’s Sons’ Co., 30 A. 
321, 52 N.J.Eq. 607. 


N.Y.—New York Terminal Co. v. 
Gaus, 98 N.E. 11, 204 N.Y. 512; New 
York Terminal Co. vy. Gaus, 124 N.Y.S. 
200, 189 App.Div. 347 [aff 98 N.E. 11, 
1109, 104 N.E. 1135, 204 N.Y. 512, 205 
N.Y. 588, 210—N.Y. 549]. : 


Ohio.—Guardian Savings & Trust 
Co. y. Templar Motor Co., 155 N.E. 
691, 116 OhioSt. 95; Gerke Brewing 
Co. v. Kuerze, 7 OhioApp. 37. 


30. State of Ohio v. Harris, 229 F. 
892, 144 C.C.A. 174 [cert den 37 S.Ct. 
18, 242 U.S. 634, 61 L.Ed. 538]; Keeney 
vy. Dominion Coal Co., 225 F. 625; Arm- 
strong v. Emmerson, 132 N.E. 768, 300 
Tll. 54, 18 ALL.R. 693. 


[a] Statutes construed.—(1) Un- 
der Ohio Const. art 12 § 2, and Ohio 
Gen. Code §§ 5495, 5498, 5506, 5509, 
5512-5514, 5520, 11974, 11975, insol- 
vent corporations in bankruptcy or 
receivership are not subject to fran- 
chise tax for tax years subsequent to 
adjudication or receivership. State 
of Ohio v. Harris, 229 F. 892, 144 C.c. 
A. 174 [cert den 37 S.Ct. 18, 242 U.S. 
634, 61 L.Ed. 538]. (2) Ohio Gen. 
Code § 5506, making franchise tax a 
lien on property, whether employed 
in business or in hands of assignee, 
etc., is Simply to afford security, and 
the lien is not a source of power to 
tax. State of Ohio v. Harris, supra. 


[b] Effect of failure to file certifi- 
cate.—Where a corporation is being 
wound up by assignment or in bank- 
ruptcy, under Ohio Gen, Code § 11975, 


[§§ 261-262 


although he is not liable therefor if the appoint- 
ment of the receiver.was only for the purpose of 
winding up the eorporation’s affairs,®° or where the 
corporation is so hopelessly insolvent that the fran- 
chise is of no value to the receiver.*? 
the receiver will be held liable for past-due fran- 


Of course 


[§ 262] 2. Particular Kinds of Corporations—a. 
Banks and Other Financial Institutions in Gen- 
eral*?2—(1) Liability to Tax in General. 
ease of corpordtions and corporate property in gen- 
eral,*+ unless exempted by statute or charter,®® the 
franchise and other property or assets of a banking 


As in the 


and state officials know of its condi- 
tion, failure to file certificate called 
for by § 11974 does not authorize 
franchise tax. State of Ohio v. Har- 
ris; s229°Ry 892,144" CC As 174 ilecert 
den 37 S.Ct. 18, 242 U.S. 634, 61 L.Ed. 
538]. 


{c] Nature of title—That proper- 
ty of insolvent corporation seized pri- 
or to tax year is merely in the custo- 
dy of a receiver not haying title as 
in the case of a trustee in bankruptcy 
does not affect liability for fran- 
chise tax. State of Ohio v. Harris, 
229 EF. 892, 144 C.C.A. 174 [cert den 


87 S.Ct. 18,242. UlS. 634, 61) Bd. 
538]. 
[d] Estoppel.—Under Ohio Page & 


A. Gen. Code §§ 5495-5521, 5509, it was 
held that, where the secretary of state 
had failed to cancel the articles of 
incorporation, on the corporation’s 
failure to file a report, the state was 
estopped from collecting the fran- 
chise tax accumulating during receiv- 
er’s subsequent possession. Keeney 
v. Dominion Coal Co., 225 F. 625. 


31. Keeney v. Dominion Coal Co.,. 
supra. 
[a] Reason for rule.—(1) Under 


Page & A. Gen. Code (Ohio) §§ 5495— 
5521, imposing an annual franchise , 
tax on corporations, such tax is not 
collectable against the receiver of an 
insolvent corporation holding its as- 
sets for the benefit of creditors, when 
its franchise to be a corporation and 
to conduct its authorized business as 
such are of no value to the receiver 
or to creditors, since its collection 
would violate Bill of Rights § 19, de- 


claring that private property shall be 


held inviolate, but subservient to the 
public welfare, as being confiscatory 
and oppressive. Keeney vy. Dominion 
Coal Co., 225 F. 625. (2) Such tax is 
not collectable against the assets of 
an insolvent.corporation in the hands 
of its receiver in trust for creditors. 
as it would take from the creditors 
what belongs to them contrary to the 
constitution. Keeney y. Dominion 
Coal Co., supra. 


32. People of State of New York 
v. Hopkins, 18 F.(2d) 731. 
33. Cross references: 


Banks generally see Banks and Bank- 
ing 7 C.J. p 448. 


ae eres from taxation see infra § 
ie a assessment see infra §§ 845— 
oo of taxation see infra §§ 658, 
Taxation by municipal corporation 

see Municipal Corporations § 4353. 


Taxation of national banks see infra 
§§ 272-289. 


34. See supra §§ 231-261. 
35. See infra § 480. 


*By HENRY H. SKYLES (§§ 262-306 inclusive). 


For later cases, developments and changes in the law see Annotations, same title and section number, 


» 


§ 262] 


corporation, including a savings bank,?* and an in- 
dustrial bank,?? is subject to taxation by, or under 
the authority of, the state legislature,?’ without any 
express provision therefor in its charter,?® and if 
the charter is silent as to taxation and contains no 
stipulation for an exemption none will be implied.*? 
But a statute imposing a tax on a banking corpora- 
tion does not apply to an unincorporated banking 
association or private banker,*! these being taxed 
under the general laws,*? unless the statute express- 
ly ineludes unincorporated associations engaged in 
that business;*® and a statute imposing a tax upon 
what is commonly known as a title insurance or trust 
company does not apply to a bank which does a trust 
business merely as incidental to its main banking 


business. 4+ 


A trust or loan and trust company may be direct- 
ly subjected to taxation,*® or it may be taxed un- 


36. Louisville Sav. Bank vy. Com., 
14 B.Mon. (Ky.) 329. 


[a] Thus a savings bank, having 
all the rights and privileges of a char- 
tered bank, including the discount of 
notes and loan of money, and except 
that of issuing its own paper as a cir- 
culating medium, is subject to taxa- 
tion under a statute imposing a tax 
on any moneyed corporation of loan 


and discount. Louisville Sav. Bank 
v. Com., 14 B.Mon. (Ky.) 329. 
37. Collins v. First Industrial 


Bank, 276 P. 988, 85 Colo. 458. 


38. Colo.—Board of Com’rs. of 
Washington County v. Murray, 208 P. 
472, T1 Colo. 522. 


N.Y.—Binghamton First- Nat. Bank 
v. Binghamton, 76 N.Y.S. 526, 72 App. 
Div. 354. 


Ohio.—Stark County Bank vy. 
Gregor, 6 OhioSt. 45. 


Okl.—Board of Equalization of Ok- 
lahoma County v. First State Bank of 
a Gity;, L88-P5) 425.0017 —OKL 


Pa.—Bank of Pennsylvania v. Com., 
19 Pa. 144. 


And see cases supra notes 36, 37; 
infra notes 39, 40. 


[a] Construction.—(1) Statutory 
provisions concerning the taxation of 
banks must be construed so as to give 
full force and effect, if possible, to 
an entire section, rendering every 
word and clause operative. Board of 
Equalization of Oklahoma County v. 
First State Bank of Oklahoma City, 
PSSP Lt 2.7, OK). 29%. C2) AY stat- 
ute providing a new method of taxing 
banks, in lieu of all other taxation, 
and declaring that all assessments 
made since January 1st preceding 
should be void, and another assess- 
ment be made, no liability for a tax 
exists under any other law, the word 
“assessment” being used in the dou- 
ble sense of appraisal and of the ap- 
portionment of a tax upon taxable 
property. Binghamton First Nat. 
Bank v. Binghamton, 76 N.Y.S. 526, 72 
App.Div. 354. (3) Construction of 
statutes in general see Statutes § 563 
et seq. ' 


39. Bank of Pennsylvania .v. Com., 
19 Pa. 144. 


40. Bank of Pennsylvania v. Com., 
supra. 


Exemption generally see infra § 480. 


41. Bowling Green v. Barclay, 14 
S.W. 968, 91 Ky. 66, 12 Ky.L. 676, 10 
L.R.A. 778; Com. v. Fleming County 
Farmers’ Bank, 39 S.W. 1041, 19 Ky.L. 
266; Com. vy. McKean County, 49 A. 
982, 200 Pa, 383. 
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der a statute authorizing the taxing of banks and 
other corporations;*® and where it engages in the 
business of banking as a part of its usual employ- 
ment, it is subject to taxation under a statute im- 
posing a tax on banking corporations.47 but not 
where it does not do a banking’ business.4§ 
company is also taxable on property held by it in 
trust in the same manner and to the same extent as 
other trustees.*® 


Commencement and duration of liability.°° 
liability of a bank to taxation on its property *and 
assets ordinarily begins from the date of its be- 
ginning to exercise its corporate powers or opening 
for business,°+ unless it derives an income from 
its capital before that time;°?' and its liability to 


Such a 


The 


taxation continues until its charter expires,°? or 


42. See supra § 231 et seq. 


43. Providence Banking Co. v. 
Webster County, 57 S.W. 14, 108 Ky. 
527, 22 Ky.L. 214. 


[a] Thus a statute requiring cer- 
tain corporations, including incorpo- 
rated banks, to pay franchise taxes, 
and providing that persons and unin- 
corporated associations engaged in 
the business of the corporations nam- 
ed shall be treated as corporations 
for purposes of taxation, an unin- 
corporated banking company is sub- 
ject to the payment of a franchise 
tax. Providence ‘Banking Co. v. Web- 
ster County, 57 S.W. 14, 108 Ky. 527, 
22 Ky.L. 214. 


{b] In New York associations 
formed under the general banking 
law of the state are corporations, 
within the meaning of the tax laws, 
and liable to taxation on their capi- 
tal. Board of Sup’rs of Niagara 
County vy. People, 7 Hill (N.Y.) 504: 
Watertown Bank v. Watertown, 25 
Wend: QNLY). 686,92) Bill.353, 1), Ait 


44. Commonwealth v. People’s 
Bank of Wilkes-Barre, 42 Pa.Co. 156; 
Commonwealth v. Anthracite Savings 
Bank of Wilkes-Barre, 42 Pa.Co. 153; 
Commonwealth v. Miners’ Savings 
Bank of Wilkes-Barre, 42 Pa.Co. 145. 


[a] A savings bank, although it 
has one of the powers of a title in- 
surance or trust company, is not tax- 
able as such a company where its 
trust company business is carried on 
only incidentally. Commonwealth v. 
Miners’ Sav. Bank of Wilkes-Barre, 
42 Pa.Co. 145. . 


45. State. v. Central Trust Co., 67 
A. 267, 106 Md. 268; Re The General 
Administration Soc., 8 Alta.L. 169. 


[a] Thus a statute imposing a tax 
on gross receipts of a safe deposit, 
trust, guaranty, and fidelity company 
applies to a corporation authorized to 
receive money on deposit, and other 
articles for safe-keeping, to act as 
agent for persons engaged in the pur- 
chase, mortgage, or sale of real es- 
tate, to deal for its own account in 
all kinds of property, to execute 
trusts, serve aS executor or adminis- 
trator, etc. State v. Central Trust 
Co., 67 A. 267, 106 Md. 268. 


[b] Construction of statute as _ to 
meaning of term “tax” see Re The 
General Administration Soc., 8 Alta. L. 
169. 

46. Shelby County Trust Co. v. 
Shelbyville, 16 S.W. 460, 91 Ky. 578, 
13 okey. L50. 

47. Los Angeles v. State LL & T. 
Co., 42 P. 149, 109 Cal. 396. 


until it ceases to do, or is prevented from doing, 
business by its voluntary lquidation,®+ or by its 


fa] Toan and trust company au- 
thorized to-do a trust business, a safe 
deposit business, and a general bank- 
ing business, is subject to taxation 
under a statute taxing demands due 
on account of money deposited with 


savings and loan corporations. Los 
Angeles v. State L. & T. Co., 42 P. 
149-109" ‘Cal73.96: 

e v. Louisville, 57 S.W. 


48. Ston 
627, 22 Ky... 423 
49. Philadelphia Say. Fund Soc.’s 
Appeal, 4 Pa.L.J.R. 155. 


Taxation of property held in trust 
in general see supra § 190. 


50. Of tax on franchise or privi- 
leges see infra § 263. 


Time of assessment of tax in gener- 
al see infra § 761. ; 


51. Farmers’ L. & T. Co. v. New- 
ton, 66 N.W. 784, 97 Iowa 502. 


[a] No liability to taxation at- 
taches where the organization of the 
corporation is abandoned before any 
business is done. Farmers’ L. & T. 
mae v. Newton, 66 N.W. 784, 97 Iowa 
502. 


[b] In Wisconsin Under St. 
(19138) §§ 1038, 1034, 2024-9, 2024-10, 
2024-12, the stock of a banking cor- 
poration organized and articles of in- 
corporation filed before May 1, of a 
given year, may be taxed for that 
year, although a few of the shares 
have not been paid for, and the certifi- 
cate of competency has not been :se-_ 
cured. Farmers’ & Merchants’ Bank 
v. City of Richland Center, 150 N.W. 
180, 159 Wis. 185. 


52. Oswego Bank v. Oswego, 12 
Wend. (N.Y.) 544. 


[a] Realization of income.—A 
bank may be assessed for a village 
tax voted before it went into opera- 
tion if, before the assessment is 
made, it derives an income from its 
capital. Oswego Bank v. Oswego, 12 
Wend. (N.Y.) 544. f 


53. Jones v. Winthrop Sav. Bank, 
66 Me. 242; State v. Waldo Bank, 20 
Me. 470; Manufacturers’, etc., Bank v. 
Come t2) Pact) 

[a] Change from state to nation- 
al bank.—Under a statute enabling 
state banks to become national banks, 
and providing that they shall pay all 
taxes imposed by the state laws to 
the date of their becoming national 
banks, a state bank is liable for tax- 
es to the date of its surrender of its 
state charter and the auditor-gener- 
al’s certificate of its compliance with 
the enabling act. Manufacturers’, 
ete., Bank v. Com., 72 Pa. 70. 

54. Ryan v. Gallatin County, 
Till. 78; Metcalf v. Messenger, 
Barb. (N.Y.) 325. 
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‘winding up in insolvency proceedings,®® except that 
a property tax is not discontinued during the period 


of winding up.°° 
Receiver.°? 


itors.58 


Charter provision as contract. 


the,ycharter of a bank prescribing the mode and 
amount in which it shall be taxable is a contract, 
which exempts the bank from any other taxation 
and prevents a subsequent statute prescribing a dif- 
ferent mode or amount from applying.®® 


[§ 263] (2) Franchises and Privileges.*° 
the case of corporations in general®! a banking cor- 
poration may be taxed on its franchises and privi- 
leges,®? including, under some statutes, unineorporat- 
ed banking companies;** and such a tax based upon 


55. Bartlett v. Carter, 59 N.H. 105. 
56. Bartlett v. Carter, supra. 


{a] An insolvent savings bank in 
the hands of a receiver for the pur- 
pose of liquidation is still liable for 
a property tax. Bartlett v. Carter, 59 
N.H. 105. 


57. Taxation of property in hands 
of receiver in general see supra § 196. 


58. Bond v. Moore, 132 N.E. 777, 
300 Ill. 32. 


59. Johnson v. Com., 7 Dana (Ky.) 
338; Commercial Bank v. Bowman, 1 
Handy 246, 12 OhioDec. (Reprint) 
125. But see Com. v. Easton Bank, 10 
Pa. 442 (holding that the bank is 
subject to.a subsequent general law, 
which increases the rate of taxation, 
although its charter has not then ex- 
pired). 
eee: Of national bank see infra § 

72. 

61. See supra §§ 241-247. 


62. Cal.—California Bank v. San 
Francisco, 75 P. 832, 142 Cal. 276, 100 
Am.S.R. 130, 64 L.R.A. 918. 


Ky.—Providence Banking Co. v. 
Webster County, 57 S.W. 14, 108 Ky. 
527, 22 Ky.L. 214. 


La.—State v. Citizens’ Bank, 27 So. 
709, 52 La.Ann. 1086 [rev 24 S.Ct. 181, 
192 U.S. 73, 48 L.Ed. 346]. 


Md.—Fidelity Sav. Bank v. State, 
63 A. 484, 103 Md. 206; State v. Ger- 
man Sav. Co., 63 A. 481, 103 Md. 196; 
Westminster. v. Westminster Sav. 
Bank, 48 A. 34, 92 Md. 62; Baltimore 
v. Baltimore, etc., R. Co., 6 Gill 288, 
48. Am.D. 531. 


Mass.—Com. v. People’s Five Cents 
Sav. Bank, 5 Allen 428. 


N.Y.—People v. Peck, 50 N.Y.S. 820, 
22 Misc. 477 [aff 52 N.Y.S. 259, 32 
App.Div. 624 (aff 51 N.E. 412, 157 N. 
MN BE 


Tenn.—State v. Nashville Sav. 
Bank, 16 Lea 111; State v. Lincoln 
Sav. Bank, 14 Lea 42. 


[a] Savings bank.—(1) A statute 
imposing a franchise tax on every 
savings bank, institution, or corpora- 
tion organized for receiving deposits 
of money and paying interest there- 
on, applies as well to savings bank 
having a capital stock subject to tax- 
ation as to savings banks having no 
capital stock. Fidelity Sav. Bank v. 
State, 63 A. 484, 103 Md. 206. (2) If 
a bank carries on substantially the 
business of a savings bank, the mere 
fact that under its enlarged powers 
it does other banking does not re- 


Funds in the hands of a receiver of 
an insolvent bank, prior to the ascertainment of the 
pro rata shares of the depositors, should be taxed 
against the receiver, and not against the depos- 


TAX ATION 
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capital stock and assets, way be imposed upon a 
bank in lieu of all other taxes,°* but the bank can- 


not avail itself of such provision, as an exemption 


from other taxes, unless it has paid the tax so im- 
posed.*® A bank, however, is not liable for a fran- 
chise or privilege tax after it has lost or been de- 
prived of the right or power to exercise its corporate 
franchises,°*® as where it is enjoined from transact- 


ing its business and placed in the hands of a re- 


A provision in 


sumed.®8 


As in 


lieve it from liability for such a fran- 
chise tax. State v. German Sav. 
Bank, 63 A. 481, 103 Md. 196. (3) But 
such a statute does not apply to a 
bank which conducts only a general 
banking business, although it allows 
interest on deposit accounts of over 
six months standing. State v. Ger- 
man Say. Bank, supra. + 


[b] Foreign banks.—(1) A _ stat- 
ute providing for the taxation of the 
“privileges and franchises” of sav- 
ings banks has no application to for- 
eign savings banks. People v. Cole- 
man, 31 N.B. 1022, 185 NY. 231: -°(@2) 
Taxation of foreign corporations in 
general see infra §§ 326-342. 


[ec] In Ohio, however, it has been 
held that “a corporate franchise, 
. + . being a mere privilege, or 
grant of authority by the govern- 
ment, is not property of any descrip- 
tion’”’ within the meaning of a con- 
stitutional provision for the taxation 
of all property of every description 
of banks. Columbus Exchange Bank 
v. Hines, 3 OhioSt. 1, 8. 


Tax on deposits as franchise tax 
see infra § 269. 


63. Providence Banking Co. v. 
Webster County, 57 S.W. 14, 108 Ky. 
527, 22 Ky.L. 214. 


64. Vicksburg Bank v. Worrell, 7 
So. 219, 67 Miss. 47. 


65. Oxford Bank v. Oxford, 12 So. 
208, 70 Miss. 504, j 


66. Jones v. Winthrop Sav. Bank, 
66 Me. 242; Greenfield Savings Bank 
v. Commonwealth, (Mass.) 97 N.E. 
927; Com. v. Lancaster Sav. Bank, 
123 Mass. 498; State v. Bradford 
roc Bank, ete. 44 A. 349, 71 Vt. 


[a] A bank whose charter has ex- 
pired is not liable for a franchise tax 
where such tax had not become a 
subsisting debt against it at the time 
the charter expired. Jones vy. Win- 
throp Sav. Bank, 66 Me. 242. 


67. Commonwealth vy. Lancaster 
Savings Bank, 123 Mass. 493; State 
v. Bradford Sav. Bank, etc., 44 A. 349, 
Me Vit. 234, 


68. Greenfield Savings 
Com., (Mass.) 97 N.E. 927. ' 


{a] Thus, where the property and 
business of a savings bank are in the 
possession of the bank commission- 
er, on the ground of the unsafe con- 
dition of the bank, the bank is not li: 
able to the excise tax imposed by a 
statute, requiring every savings bank 
to pay an annual tax on its deposits. 


Bank vy. 


ceiver who is winding up its affairs,°’ or where 
its franchise is not in fact exercised by any one in 
its behalf and interest, even though there is a legal 
possibility that its corporate functions may be re- 
However, where the banking corporation 
has not been deprived of the right to exercise its 
franchise, or of the profit and benefit to be derived 
therefrom, although restrictions have been placed 
upon the exercise of some of its powers, it will not 
be relieved of its obligation to pay such tax,®® not- 
withstanding the fact that it subsequently becomes 


Greenfield Savings Bank vy. Com., 
(Mass.) 97 N.E. 927 (“The bank com- 
missioner, under the terms of the 
statute, took possession of all the 
‘property and business’ of the bank. 
This description includes the fran- 
chise, for a franchise is a legal es- 
tate and not a mere naked power 
vested in the corporation. yl crue 
The bank had nothing left in its pos- 
session except the fragmentary priv- 
ileges: ii. . (to apply to the 
court and to call a meeting of the 
incorporators, and appoint agents for 
liquidation’’). 


69. Shippee v. Riverside Trust 
Co., 156 A. 43, 113 Conny: 661; Com. v. 
Barnstable Sav. Bank, 126 Mass. 526 
[dist Com. v. Lancaster Sav. Bank, 
123 Mass. 493]; People v. Holland ° 
Trust Co., 123° N.Y.S. 985, 139 App. 
Div. 353. 


[a] Applications of rnle.—(1) 
Where, before tax assessment date, a 
trust company is temporarily re- 
strained at the instance of the bank 
commissioner from paying out funds 
or receiving deposits, but otherwise 
its rights to exercise its franchise 
remained unaffected on the assess- 
ment date and until the inception of 
the receivership, the company is li- 
able for a franchise tax computed on 
Savings deposits. Shippee v. River- 
side Trust Co., 156 A. 48, 113 Conn. 
661. (2) Where, at the instance of 
the state commissioners of savings 
banks, the officers of a bank are en- 
joined from receiving deposits or 
paying deposits, and their powers 
are somewhat limited in other re- 
spects, and this condition still ob- 
tains, when the tax accrues, but the 
bank is able to continue its business 
otherwise under its own officers, it 
is liable for the tax. Com. v. Barn- 
stable Savings Bank, 126 Mass. 526. 
(3) A trust company which was noti- 
fied orally by the superintendent of 
banks to receive no new deposits or 
he would wind it up, but which con- 
tinued to act as trustee with refer- 
ence to existing trusts, renewed 
paper, paid depositors, made new 
loans, maintained its banking office, 
made its regular reports, and per- 
formed .all its usual business, except 
to take new deposits, continued in 
business, and was subject to taxation. 
People v. Holland Trust Co., 123 N.Y. 
S. 935, 936, 139 App.Div. 353 (‘The 
fact that the trust company was not 
doing business in a safe way, and 
that the interests of the public re- 
quired that it must mend its ways or 
stop receiving deposits, furnishes no 
reason why it may continue to ex- 
ercise its other functions and then 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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necessary permanently to enjoin the exercise of all 
of its powers and to appoint receivers to wind up its 
affairs.7° Where such tax is imposed on the privi- 
lege of carrying on a banking business it is measured 
by the value of the investment made and used in 
such business,"! and if the company does not com- 
mence business until a few days before the expira- 
tion of the tax year, it should be taxed according 
to the period during which it exercises its corporate 


franchise.?2 


[§ 264] (3) Capital and Stock.73 
of a constitutional or statutory exemption?* and 
subject to the principles governing the definitions 
and distinctions between capital and capital stock 
in general,*® a banking corporation may be taxed on 
its capital, consisting of the aggregate of its prop- 
erty, money, and assets invested and employed in 
its business,*® including surplus moneys, credits and 


evade the payment of taxes by reason 
of the fact that its improper conduct 
of business does not permit it to: re- 
ceive deposits’’). 


70. Com. v. Barnstable Savings 
Bank, 126 Mass. 526. 
71. People v. Miller, 69 N.E, 124, 


PUR INGY 054. 
72. People v. Miller, supra. 


73. Taxation of: 

Capital invested in: 
Nontaxable property generally see 

supra § 252. 

United States securities generally 
+ see infra § 373 

‘Capital stock of national banks see 
infra § 273. 

Corporate capital and capital stock in 
general see supra §§ 243-253. 
74 See infra § 480. 


75. See supra § 248; 
§§ 499-505. 
76. U.S.—New Orleans v. Citizens’ 


Bank, 17 S.Ct. 905, 167 U.S. 371, 42 L. 
Ed. 202. 


Kan.—First Nat. Bank v. Moon, 
170 P. 33, 102 Kan. 334, L.R.A.1918C 
986. 


La.—New Orleans v. New Orleans 


Corporations 


Canal, ete., Co., 29 La.Ann. 851 [aff 
99 U.S. 97, 25 L.Ed. 409]; New Or- 
leans v. People’s Bank, 27 \La.Ann. 
646. 


Mass.—Portland Bank vy. Apthorp, 
12 Mass. 252. 


Miss.—Bailey v. Fuqua, 
497. 


N.Y.—People v. New York Tax, etc., 
Com’rs, 80 N.Y. 573; Niagara Coun- 
ty v. People, 7 Hill 504; People v. 
Watertown. 1 Hill 616; Watertown 
Bank v. Watertown, 25 Wend. 686. 


Pa.—Iron City Bank v. Pittsburg, 
87- Pa. 340; Com. v. Merchants’ Nat. 
Bank, 19 Pa.Co. 274. 


24 Miss. 


Philippine.—Government v. Monte 
de Piedod, 35 Philippine 42. 
Tex.—Dallas City Bank v. Bogel, 


51 Tex. 355. 
Can.—Ex p. Lewin, 11 Can.S.C. 484. 


[a] “Capital” of a bank, subject 
to taxation, (1) is made up of the 
balance of its assets remaining after 
deducting its debts, that portion of 
its assets exempt from taxation, and 
that portion which is taxed under an- 
other name than capital. New Or- 
leans v. New Orleans Canal, etc., Co., 
29 La.Ann. 851 [aff 99 U.S. 97, 25 L. 
Ed. 409]. (2) It is the amount of 
money which the bank uses in its 
business and is broad enough to cov- 
er whatever money, from whatever 
source, except deposits, which the 


TAX ATION 


In the absence 


to the rules as 


corporation may 


bank uses in the usual course of its 
business. Government v. Monte de 
Piedod, 35 Philippine 42. (3) In sub- 
jecting all classes of bankers to taxa- 
tion upon their capital, the term “‘cap- 
ital’ means the same thing in respect 
to a corporation that it does in respect 
to an individual banker. Leather 
Manufacturers’ Nat. Bank v. Treat, 
128 F. 262, 264, 62 C.C.A. 644. 


[b] “Paid-up capital.’”—All mon- 
ey and moneyed assets resulting from 
payments on subscriptions and pay- 
ments made on other obligations, 
where such payments are set apart 
and reserved as capital, are taxable 
as “paid-up capital’ of a savings 
bank, Davenport Nat. Bank v. Daven- 
port Bd. of Equalization, 19 N.W. 
889,.64 Iowa 140 [aff 8 S.Ct. 73, 123 
U.S. 83, 31 L.Hd.\94]. P 


[ec] ax on discount business of 
a bank is to some extent a tax on its 


capital. Iron City Bank’ vy. Pitts- 
burg, 37 Pa. 340. 
{[d] “Banker,” (1) as used in a 


statute providing that every person 
or company having a place of busi- 
ness where money is advanced or 
loaned on stocks, bonds, etc., or where 
stocks, bonds, ete., are received for 
discount or for sale, shall be regard- 
ed as a bank or banker, and subject to 
certain tax, includes one who employs 
capital in his business, and has a 
regular place for transacting it, and 
whose business is buying and _ sell- 
ing stocks for his customers. Rich- 
mond v. Blake, 10 S.Ct. 204, 205, 132 
U.S. 592, 33 L.Ed, 481. (2) “Banker” 
see Banks and Banking § 4. 


fe] Money borrowed in the ordi- 
nary course of business by a copart- 
nership engaged in the business of 
banking is not capital within a stat- 
ute providing for a tax on the capi- 
tal of any person engaged in bank- 
ing. Clark v. Bailey, 12 Blatchf. (U. 
S.) 156 [aff 21 Wall. (U.S.) 284]. 


[f{] Validity of statute.—A stat- 
ute levying a tax on the stock of an 
incorporated banking company, 
whose charter existed prior to the 
passing of the statute, is within the 
constitutional authority of the leg- 
islature. Portland Bank y. Apthorp, 
12 Mass. 252. 


Taxation of dividends and surplus 
in general see infra § 268. 


77 Iowa State Sav. Bank v. Bur- 
lington, 61 N.W. 851, 98 Iowa _ 737; 
First Nat. Bank v. Moon, 170 P. 33, 
35, 102 Kan. 334, L.R.A.1918C 986. 


[a] Surplus moneys and credits 
of a savings bank not set apart for 
the use of the stockholders are tax- 
able as a part of “the paid _ up capi- 
tal” under a statute providing that 


“the paid up capital of all savings 


banks” shall be subject to taxation. 
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profits so long as they have not been withdrawn 
from the business,’ although under some statutes 
the taxes as to real estate is against the bank, and 
as to personal property against the stockholders.78 
“Moneyed capital” of a bank for purposes of tax- 
ation is ascertained by deducting from the moneys 
and eredits of the bank its amount of deposits and 
money borrowed for use in its business;7® and a tax 
thereon has been held to be a tax upon its property 
and not an occupation or franchise tax.§° 
the portions of a bank’s real estate held for its place 
of business is exempt from taxation,’! it may be 
taxed on other portions thereof which are not used 
for such purpose.’? 


Capital stock. 


Where 


Unless exempted®* and subject 
to what constitutes capital stock 


for purposes of taxation,** a banking or investment 


also be taxed on its capital stock,®® 


Iowa State Sav. Bank v. Burlington, 
61 N.W. 851, 98 Iowa. 787. 


[b] “Capital” distinguished from 
“capital stock.’—‘“‘The property thus 
acquired, credits of various kinds, 
and cash and cash items in the vault, 
constitute the bank’s assets or re- 
sources, Sometimes spoken of in an 
economic way as its capital. They 
have all been acquired through the 
uses to which the original capital 
stock and its products have been put, 
but they are not capital stock.’ 
First Nat..Bank v. Moon, 170 P. 33, 
35, 102 Kan. 334, L.R.A.1918C 986. 


78. See infra this note. ~ 
[a] In Missouri Rey. St. (1909) § 
11357 requires both national and 


state banks to pay ithe taxes on 
their real estate, but the tax on the 
personal property to be paid by the 
stockholders. State ex rel. and to Use 
of Bay v. Citizens’ State Bank, 202: 
S.W. 382, 274 Mo. 60. 


79. East Helena State Bank v. 
Rodgers, 236 P. 1090, 73 Mont. 210. 
“Moneyed capital’ in taxation of 
national bank see infra § 283. 
Valuation of capital generally see 
infra §§ 836-840. : 
80. East Helena State Bank vy. 
Rodgers, 236 P. 1090, 73 Mont. 210. 


81. See infra § 480. 


82. Bank of Commerce v. Tennes- 
see, 104 U.S. 493, 26 L.Ed. 810 [aff 6. 
Lea (Tenn.) 703]. 


83. See infra § 480. 
84. See supra §§ 248-253. 


85. Cal.—Bank of California, Nat. 
Ass’n v. Richardson, 165 P. 152, 175 
Cal. 813; Bank of. California; Nat: 
pee v. Roberts, 160 P, 225, 173 Cal. 


’ Colo.—Collins v. First Industrial 
Bank, 276 P. 988, 85 Colo. 458. 


Ind.—State v. State Bank, 6 Blackf. 
349. 

Ky.—Shelby County Trust Co. v. 
Shelbyville, 16 S.W. 460, 91 Ky. 578; 
13 Ky.L. 150. 


Md.—Industrial Corporation of 
Baltimore City v. State Tax Commis-~ 
sion, 106 A. 852, 184 Md. 379. 


N.J.—Suburban Inv. Co. v. Hend- 
rickson, 98 A. 669, 88 N.J.Law 601 
Laff 97 A. 253]. 


Pa.—Commonwealth v. Mortgage 
Trust Co., 76 A. 5, 227 Pa. 163. 


And see cases infra note 86. 


[a] Investment company whose 
return of capital stock to the state 
board of assessors shows that it is 
inactive, and has no special fran- 
chise, and is engaged in investment 
and managing corporations, may 
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which, for this purpose, consists of the total amount 
subseribed or paid in by the shareholders in ex- 
change for their certificates of stock at the incep- 
tion of the organization,’* or so much thereof as 
is outstanding at the time of the tax.** 
however, where the shareholders are taxed on their 
shares,®® and it is the intention of the statute that 
the capital stock is taxable only to the shareholders, 
on a per share valuation, the bank cannot be taxed 
thereon,®® although the shareholder is a nonresi- 
And where all of the capital, assets, and 
property of a bank other than its real estate is in- 
cluded in the valuation of shares of stock as assessed 
to its stockholders,®! the bank is taxable only on 
the value of its real estate,®? notwithstanding it is 
‘ required to render a list of its personal property 
So, also, under a constitutional 
provision which forbids the taxation of the capital 
stock of a state bank, where the property represented 
by such stock is within the statute and liable to tax- 
ation,®* capital stock is not liable to taxation where 
such property is available and there has been a fail- 
Under a statute providing that 
the shares shall be assessed in the names of the 


dent.?° 


to the assessors.°? 


ure to assess it.9® 


properly be taxed on its capital stock. 
Suburban Inv. Co. v. Hendrickson, 98 
A. 669, 88 N.J.Law 601 [aff 97 A. 153]. 


[b] Shares of an industrial bank, 
loaning money primarily on charac- 
ter and earning capacity of the bor- 
rower and indorsers, are taxable as 
other bank shares. Collins v. First 
Industrial Bank, 276 P. 988, 85 Colo. 
458. 


\ 


[ec] Statute for taxation on value 
instead of on shares held not 
retroactive.—Commonwealth v. Mort- 
gage Trust Co., 76 A. 5, 227 Pa. 163. 


86. Ind.—State Bank v, Bracken- 
ridge, 7 Blackf. 395. 


Kan.—First Nat. Bank v. Moon, 170 
P. 33, 102 Kan. 334, L.R.A.1918C 986. 


Ky.—Com. v. Commonwealth Bank, 
9 B.Mon. 1. 


N.J.—Gordon vy. New Brunswick 
Bank, 6 N.J.Law 100. 


N.Y.—People v. New York Tax, etc., 
Com’rs, 40 Barb. 334 [aff 26 N.Y. 163 
(rev 2 Black (U.S.) 620, 17 L.Ed. 451, 
25 How.Pr. 9, and aff 2 Wall. 200, 17 
L.Ed. 793)]; People v. Lane, 41 Misc. 
1, 83 N.Y.S. 606. 


Va.—State Bank v. 
Weehy eltee 


Wis.—Superior First Nat. Bank v. 
Douglas County, 102 N.W. 315, 124 
Wis. 15; State Bank vy. Milwaukee, 
18 Wis. 281. 


[a] _ Additional tax on increase of 
capital stock.—Com. v. Common- 
wealth Bank, 9 B.Mon. (Ky.) 1. 


Taxation of shares of stock see in- 
fra §§ 265-267. 


What constitutes capital stock in 
general see supra § 248; Corporations 


§ 499 


Richmond; 79 


87. People v. Olmsted, 45 Barb. 
(N.Y.) 644. 

88. See infra § 265. 

89. Iowa.—Langhout v. First Nat. 


Bank of Remsen, 183 N.W. 506, 191 
lowa 957. 


Mich.—Lenawee County Sav. Bank 
v. Adrian, 33 N.W. 304, 66 Mich. 273. 


Neb.—Peters Trust Co. v. Douglas 
County, 184 N.W. 812, 106 Neb. 877, 


N.D.—Merchants’ State Bank of 
Velva v. McHenry County, 153 N.W. 
386, 31 N.D. 108. 
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Okl.—In re Durant Nat, Bank, 230 
P. 712, 10%: ORI. 65. 


R.I.—American Bank v. Mumford, 
41, 478. 


Tenn.—Union, ete., Bank v. Mem- 
phis, 64 S.W. 13, 107 Tenn. 66; Union, 
etc., Bank v. Memphis, 46 S.W. 557, 
101 Tenn. 154; Union Bank v. State, 
9 Yerg. 490. 


[a] “Capital stock,” as used in 
such a statute, means not capital 
stock in the aggregate, but the shares 
of capital stock in the hands of stock- 
holders which are subject to taxa- 
tion. Peters Trust Co. v. Douglas 
County, 184 N.W. 812, 106 Neb. 877; 
In re First Nat. Bank of Aurora, 171 
N.W. 912, 103 Neb. 280. 


Exemption from taxation on capi- 
tal stock see infra § 480. / 


Taxation of shares of stockholders: 
In general see supra § 254. 
Of bank see infra §§ 265-267. 


90. Mechanics’ Bank v. Thomas, 26 
N.J.Law 181. x 


91. See infra § 848. 


92. Lenawee County Sav. Bank v. 
Adrian, 33 N.W. 304, 66 Mich. 273; 
American Bank v. Mumford, 4 R.I. 
478; Marshall v. State Bank of Mar- 
or 127 S.W. 1083, 60 Tex.Civ.App. 


: mzeptption from taxation see infra 


93. Marshall v. State Bank of Mar- 
peel 127 S.W. 1083, 60 Tex.Civ.App. 


_ Report or statement by corporation 
in general see infra §§ 820-830. 


94. See constitutional provisions. 


95. Union Bank & Trust Co. of 
tg v. Moore, 204 P. 361, 62 Mont. 


96. Jefferson County Sav. Bank vy. 
Hewitt, 20 So. 926, 112 Ala. 546. 


97. Jefferson County Sav. Bank y. 
Hewitt, supra. . 


_98. See also Municipal Corpora- 
tions § 4353. 


_99. Cherokee Ins., ete., Co. v. Jus- 
tices Whitfield County, 28 Ga. 121% 
penmees alte v, State Bank, 16 Ind. 


[a] Notes, etc., for which the orig- 


[§§ 264-265 


holders at their actual market value, but that the 
taxes thereon shall be paid by the bank, and that 
this does not exempt property subject to taxation 
under other laws, real estate belonging to the bank 
is subject to taxation,®® even though the market 
value of the capital stock is: based on the value of 
such real estate.°? 


Location taxation.°® A banking institution is not 
liable to municipal or other local taxation on its 
capital unless specially so declared by statute®® or 
municipal charter.? 


[§ 265] (4) Shares 
General. As in the case of shares of corporate stock 
in general,? shares of stock, in the hands of the 
stockholders, in a banking, trust, or investment cor- 
poration, constitute distinct and separate property 
from the capital or property and assets of the cor- 
poration,‘ and therefore in the absence of a statu- 
tory exemption,® and subject to the restriction, un- 
der some statutes, that no discrimination be shown 
between the taxation of such shares of stock and that 
of other competing moneyed capital,® such shares 
may be taxed, by or under legislative authority, as 


of °Stockholders?—(a) In 


inal capital, as paid in, becomes ex- 
changed in the course of business, re- 
mains capital stock in such a sense 
as not to be liable to taxation; where 
the capital stock is not taxable for 
municipal purposes. Connersville v. 
State Bank, 16 Ind. 105. 


1. Shelby County Trust Co. v. 
Shelbyville, 16 S.W. 460, 91 Ky. 578, 
13 Ky.L.. 150; Dallas City Bank v. 
Bogel, 51 Tex. 355. 


[a] Local taxation.—(1) Under a 
town charter authorizing it to tax the 
capital stock of banks and other cor-" 
porations doing business in the town, 
a trust company organized to act as 
trustee, administrator, etc., may be 
taxed on its entire capital stock, al- 
though only a part of it is actually 
paid in. Shelby County Trust Co. v. 
Shelbyville, 16 S.W. 460, 91 Ky. 578, 
13 Ky.L. 150. (2) An ordinance im- 
posing a tax on all property, real and 
personal, does not authorize taxing 
the capital of a bank paid in on its 
stock, without reference to its losses 
or gains in business. Dallas City 
Bank v. Bogel, 51 Tex. 355. 


2. Cross references: 
re eee of bank shares see infra 


Taxation of: 


National bank shares see infra §§ 
275-280. 


Shares of stockholders in general 
see Supra § 254. 


Valuation of shares in general see in- 
fra § 843. 


3. See supra § 254, 


4 Laughout v. First Nat. Bank of 
Remsen, 183 N.W. 506, 191 Iowa 957; 
Montana Nat. Bank of Billings v. 
Yellowstone County, 252 P. 876, 78 
Mont. 62 [rev on other grounds 267 
P. 304, 82 Mont. 380, in conformity to 
mandate of U. S. Supreme Court, 48 
S.Ct. 331, 276 U.S. 499, 72 L.Md. 673]; 
Peters Trust Co. v. Douglas County, 
184 N.W. 812, 106 Neb. 877; Sussex 
County v. Jarratt, 106 S.E. 384, 627, 
129 Va. 672; Union Bank v. Richmond, 
26-S8.H. 821, 94 Va. 316, And see 
cases infra notes 5-8. © 


5. Henkle v. Keota, 27 N.W. 250, 68 
Iowa 334. 


Exemption of shareholders in gen- 
eral see infra § 470. 


6. Poweshiek County Sav. Bank 
of Brooklyn vy. Johnston, 202 N.Ww. 


Yor later cases, developments and changes in the law see Annotations, same title and section number, 
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the personal property of the respective sharehold- 
ers,’ and in the absence of a special statute, such 
taxation may be imposed under a general corporation 
In aecordance with the rule of strict 
construction of taxing statutes,® a statute imposing 
such a tax applies only where the banking or trust 
corporation shares of stock come within the terms 
of the statute,*° and hence it has been held that 
where the statute imposes the tax only on shares of 
stock in banks or institutions doing a banking busi- 
ness, it does not apply to an institution which is 
merely authorized to do, but is not doing, such a 


tax statute.® 


business.?1 


Nature of tax. Taxation of such shares is a tax 
on the property of the stockholders, representing 


384, 199 Iowa 555. 


[a] “Moneys and credits” held not 
moneyed capital.—Shares of stock of 
a state bank may be properly assess- 
ed at the regular millage rate, where 
property of other taxpayers in dis- 
trict consisted of purchase-money 
mortgages, money deposited in bank, 
loans made by stockholders and offi- 
cers of such. state bank, etc., since 
such property was properly assessed 
as ‘‘moneys and credits,” and was not 
“moneyed capital’ in competition 
with such state bank. Poweshiek 
County Sav. Bank of Brooklyn v. 
Johnston, 202. N.W. 384, 199 Iowa 555. 


Discrimination as to national bank 
stock see infra §§ 281-288. 


7. <Ariz—Western Inv. Banking 
Co. v. Murray, 56 P. 728, 6 Ariz. 215. 


Cal.—Bank of California, National 
Ass’n v. Richardson, 165 P. 152, 175 
Cal. 813; Bank of California, Nation- 
al Ass’n v. Roberts, 160 P. 225, 173 
Cal. 398. 


Conn.—Shippee ,v. Riverside Trust 
Co., 156 A. 43, 113 Conn. 661; Bar- 
rett’s Appeal, 47 A. 243, 73 Conn. 288. 


Idaho.—Utah Mortg. Loan Corpo- 
ration v. Gillis, 290 P. 714, 49 Idaho 
676 [foll Chicago Live Stock Loan Co. 
v. Ada County,.290 P. 717, 49 Idaho 
684: Spokane & Eastern Trust Co. v. 
Gillis, 290 P. 717, 49 Idaho 685; and 
Union Central Life Ins. Co. v. Gillis, 
290 P. 717, 49 Idaho 686]. 


Ill.—People v. Toluca State Bank, 
159 N.E. 240, 327 Ill. 638. 


Iowa.—Henkle v. Keota, 27 N.W. 
250, 68 Iowa 334. 


Kan.—Stevenson v. Metsker, 286 P. 
673, 130 Kan. 251, 262. 


Mo.—State ex rel. and to the Use 
of Wyatt v. Cantley, 26 S.W.(2d) 976; 
State v. Shryack, 78 S.W. 808, 179 
Mo. 424; State v. Merchants’ Bank, 61 
S.W. 676, 160 Mo. 640; Stanberry v. 
Jordan, 46 S.W. 1093, 145 Mo. 371; 
Bate v. Catron, 24 S.W. 439, 118 Mo. 

80. 


Mont.—Daly Bank, etc., Co. v. Sil- 
ver Bow County, 81 P. 950, 33 Mont. 
101, 


N.D.—Merchants’ State Bank of 
Velva v. McHenry County, 153 N.W. 
386, 31 N.D. 108. 


Ohio.—Cleveland Trust Co. v. Lan- 
der, 56 N.E. 1036, 62 OhioSt. 266 [aff 
22 S.Ct. 394, 184 U.S. 111, 46 L.Ed. 
456]. 

Okl.—In re Durant Nat. Bank, 230 
P. 712, 107 Okl. 65; Board of Equali- 
zation of Oklahoma County v. First 
State Bank of Oklahoma City, 188 P. 
115, 77 Okl. 291. 


' Tenn.—Union Bank v. State, 9 Yerg. 
90. : 


Tex.—Harrison v. Vines, 46 Tex. 15. 


Utah.—Commercial Nat, Bank v. 
Chambers, 61 P. 560, 21 Utah, 324, 56 


corporations. 


engaged in banking, 


TAXATION 


L.R.A. 346 [aff 21 S.Ct. 863, 182 U.S. 
556, 45 L.Ed. 1227]. 


Va.—State Bank v.* Richmond, 79 
Va. 113. 


_Can.—In re Kingston Ct. of Revi- 
sion, 9 Can.L.J.N.S. 259. ‘Contra In re 
Cobourg Ct. of Revision, 9 Can.L.J. 
N.S. 294. 


. Ont.—Nickle v. Douglas, 35 U.C.Q. 
B; 126: 

See also Municipal Corporations § 
4353. 


[a] Statute not applicable.—A 
statute that thé property of railroad, 
canal, etc., comipanies shall be taxed 
through the shares of their share- 
holders, does not apply to banking 
McGregor v. McGregor 
Branch State Bank, 12 Iowa 79. 


[b] As intangible property.—Ste- 
venson v. Metsker, 286 P. 6738, 130 
Kan, 251, 262. 


8 Henkle v. Keota, 27 N.W. 250, 
68 Iowa 334; Montana Nat. Bank of 
Billings v. Yellowstone County, 252 P. 
876, 78 Mont. 62 [rev on other grounds 
267 P. 304, 82 Mont. 380, in conformity 
to mandate of U. S. Supreme Court, 
ee 331, 276 U.S, 499, 72 L.Ed. 


[a] Thus under a statute taxing 
the stock of corporations, at its cash 
value, bank shares may be taxed in 
the hands of their owners, where they 
are not specially exempted by statute, 
and where another statute provides 
that all property not so exempt is 
subject to taxation. Henkle v. Keota, 
27 N.W. 250, 68 Iowa 334. 


[b] As “taxable property.”’— 
Stocks of a state bank fall within a 
definition of ‘‘taxable property”? which 
includes stocks. Montana Nat. Bank 
of Billings v. Yellowstone County, 252 
P. 876, 78 Mont. 62 [rev on other 
grounds 267 P. 304, 82 Mont, 380, in 
conformity to mandate of U. S, Su- 
preme Court, 48 S.Ct. 331, 276 U.S. 
499, 72 L.Ed. 673]. 


9. See supra § 119. 


10. State ex rel. Compton y. Buder, 
271 S.W. 770, 308 Mo. 253; State v. 
Mady, 272 P. 691, 83 Mont. 418. 


[a] Thus shares of stock in a 
state bank are not taxable under a 
classification covering stock of na- 
tional banks and moneyed capital em- 
ployed in conducting banking busi- 
ness, but only under the classification 
of property not included in other 
classes. State v. Mady, 272 P. 691, 83 
Mont. 418 


11. State ex rel. Compton v. Buder, 
271 S.W. 770, 308 Mo. 253; Union 
Trust Co. of Spokane v. Spokane 
County, 259 P. 9, 145 Wash. 193. 


[a] Trust company.—Whgere the 
statute provides for the-taxing of 
shares, the shares of a trust company 
are not taxable thereunder, regardless 
of its corporate powers, unless it is 
Union Trust Co. 
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their interests in the banking corporation, and is 
not a tax on the capital or property of the corpora- 
tion,+* and cannot be imposed on the shares as the 
personal property of the corporation,!* notwith- 
standing the shares are assessed in the name of the 
bank,'* or it pays, or is required to pay, the tax in 
the first instanee.!° 


Person to be taxed for such shares ordinarily is 
the person appearing of record on the books of the 
bank as the owner of the shares;!® and not one who 
holds the shares in a representative capacity ;+7 
and a subscriber for shares, who pays part of the 
amount subseribed, and conveys his shares to the 
bank to secure the residue, may be taxed for the’ 
amount thus paid in as the owner of the stock.18 


of Spokane v. Spokane County, 259 
P. 9, 145 Wash. 193. 
[b] Federal land bank, whose 


business is confined to farm loans, no 
deposits being accepted or received, 
is not doing a ‘banking business,” 
within a statute, making shares of 
stock in banks doing a banking busi- 
ness, subject to state taxation. State 
ex fel. Compton v. Buder, 271 S.W. 
770, 308 Mo. 253. 


12. Conn.—Shippee v. Riverside 
Trust Co., 156 A. 43, 113 Conn. 661. 


Ill.—Chicago Title & Trust Co. v. 
Central Trust Co. of Illinois, 144 N.E. 
165, 312 Til. 396. 


Kan.—First Nat. Bank v. Moon, 170 
P. 33, 102 Kan. 334, L.R.A.1918C 986. 


Minn.—State v. Security Nat. Bank 
of Minneapolis, 165 N.W. 1067, 139 
Minn. 162; State v. Barnesville Nat. 
Bank, 159 N.W. 754, 134 Minn. 315. 


Neb.— Creighton Nat. Bank v. Knox 
County, 188 N.W. 301, 108 Neb. 610; 
Peters Trust Co. v. Douglas County, 
184 N.W. 812, 106 Neb. 877. 


N,Y.—Utica v. Churchill, 33 N.Y. 
161 [aff 43 Barb. 550 (mod in part 3 
Wall. (U.S.) 573, 18 L.Ed. 229)]. 


N.D.—Ward County v.’ Baird, 215 N. 
W. 168, 55 N.D. 670. 


Okl.—Hamilton vy. International 
Bank of Haskell, 242 P. 858, 114 Okl. 
28; Longeor v. Central State Bank 
of Enid, 204 P. 1099, 85 Okl. 108; In 
re Tradesmen’s State Bank of Okla- 
homa City, 198 P. 479, 82. Okl. 74; 
Board of Equalization of Oklahoma 
County v. First State Bank of Okla- 
homa City, 188 P. 115, 77 Okl. 291. 


Va.—Union Bank y. Richmond, 26 
S.E. 821, 94 Va. 316. 


Wash.—Spokane & Eastern Trust 
Co. v. Spokane County, 126 P. 54, 70 
Wash. 48, Ann.Cas.1914B 641. 


[a] Thus under a statute, provid- 
ing for a tax on shares of stock in 
a bank, to be assessed to the owners 
thereof, only the individual interests 
of the stockholders, and not the in- 
terest of the corporation, are taxable. 
Spokane & Eastern Trust Co. v. Spo- 
kane County, 126 P. 54, 70 Wash, 48, 
Ann.Cas.1914B 641. : 

As to shares of stockholders in gen- 
eral see supra § 254. ! 

13. People v. Toluca State Bank, 
159 N.E. 240, 327 Ill. 638; State ex 
rel. and to Use of Wyatt v. Cantley, 
(Mo.) 26 S.W.(2d) 976. And see cas- 
es supra note 7. 


14. See infra § 267. 

15. See infra § 267. : 

16. People v. Barker, 33 N.Y.S: 
1042, 87 Hun 194 [aff 42 N.E. 725, 14 
INE Yee io del < 

17. Revere v. Boston, 123 Mass, 
375; In re Kingston Ct, of Revision, 


9 Can.L.J.N.S. 259. 
1s. Tucker y, Aiken, 7.N.H. 113. 
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Nonresident shareholder. In accordance with gen- 
eral principles as to taxation of shares of nonresi- 
dent stockholders,!® the state may assign to shares 
of bank stock a situs, for purposes of taxation, at 
the place of business of the bank, although the 
shareholder is a nonresident.?° 


[§ 266] (b) Where Bank Taxed or Exempt on 
Capital or Property.2!_ In some jurisdictions taxa- 
tion of shares of stock to the stockholders is not 
affected by the fact that the capital or assets of the 
banking corporation is, or may be, taxed separately 
to it,22 and is not objectionable as being double tax- 
ation;2? nor is such taxation affected by the fact 
that the corporate capital or assets, or part there- 
of, is exempt from taxation,?* as by reason of the 
capital being invested in nontaxable property or 
securities,?> such as in securities of the United 
States;2® and, although the assessment is against 
the bank, as required by statute,?* instead of against 
the stockholders individually, if the tax is in fact 
on the shares of stock as distinguished from the 
eapital of the bank, no deduction is allowable on 
account of capital invested in United States bonds.?® 
In other jurisdictions, however, if the banking cor- 
poration is taxed or taxable upon its capital or 


19. See supra § 202. 
20. Union Bank v. Richmond, 26 S. 


TAX ATION 


| Tax by Bank.?3 


Deduction of nontaxable property in 
general see infra § 848. 
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property the stockholders are not subject to taxa- 
tion on their shares,?% although the bank does not 
return its property for taxation as it should do;*° 
except to the extent that the shares of stock have a 
value over and above the taxable real and personal 
property of the bank which has been taxed,** without 
reference to the character of the property or se- 
curities that go to make up that value.*? 


[§ 267] (c) Assessment against, or Payment of, | 
For the reason that such tax 1s a 
tax on the shares of the stockholder, and not on the 
capital or assets of the bank,** taxation of the shares 
of stock against the shareholders is not affected by 
the fact that the stock is assessed in the name of the 


banking corporation;?5 or by the fact that the bank 


pays, or is required to pay, the tax in the first 
instance, and look to the dividends and earnings due 
to the stockholders for reimbursement;*® or that 
it is required to pay the tax out of earnings or divi- 
dends falling due to the stockholders.*? 


[§ 268] (5) Dividends and Surplus.** Banking 
corporations or institutions, like other corporations®® 
may, by or under legislative authority, be taxed in 
proportion to their dividends,*® subject to limita- 


159 N.E. 240, 327 Ill. 638. 
Mo.—State ex rel. and to the Use of 


BR. 821, 94 Va. 316;,. Abingdon Bank 
v. Washington County, 13 S.E. 407, 88 
Va. 293; Scandinavian-American 
Bank v. Pierce County, 55 P. 40, 20 
Wash. 155; Nickle v. Douglas, 35 U. 
C.Q.B. (Ont.) 126. 


21. As to shares of stock in gen- 
eral see supra § 254. 


22. People v. Feitner, 
464, 30 Misc. 215. 


As to shares of stockholders in gen- 
eral see supra § 254. 


23. See supra § 84. 


New Orleans v. Citizens’ Bank, 
iS Ct905;. 167, US. 371, (42 Tasha. 
202 [rev 54 F. 73]; State v. Mayhew, 
2 Gill (Md.) 487; Mechanics’ Nat. 
Bank v. Baker, 46 A. 586, 65 N.J.Law 
113 [aff 48 A. 582, 65 N.J.Law 549]. 


[a] Constitutionality.—Such tax- 
ation of shares of bank stock is con- 
stitutional. State v. Mayhew, 2 Gill 
(Md.) 487. 


Exemption of bank capital or cap- 
ital stock in general see infra § 480. 


25. People v. Feitner, 63 N.Y.S. 
464, 30 Mise. 215; Board of Equaliza- 
tion of Oklahoma County v. First 
State Bank of Oklahoma City, 188 P. 
115, 77 Okl. 291; Sussex County v. 
Jarratt, 106 S.E. 384, 129 Va. 672 [reh 
den 106 S.E. 627, 129 Va. 672]; Union 
Pats v. Richmond, 26 S.E. 821, 94 Va. 


[a] Shareholders are not entitled 
to have a deduction from the value of 
the shares of the amount of capital 
stock of the company which is invest- 
‘ed in public building bonds and guar- 
anty fund warrants. Board of Equali- 
zation of Oklahoma County vy. First 
State Bank of Oklahoma City, 188 P. 
WSN CTL OkKL. 291. 


26. Cleveland Trust Co. v. Lander, 
ee OhioCir.Ct. 271, 10 OhioCir.Dec. 


63 N-Y.S. 


As to national bank shares see in- 
fra § 277. 


27. See infra § 267. 


28. German American Sav. Bank v. 
pe tngton; 91 N.W. 829, 118 Iowa 


Valuation of shares of stock in 
general see infra § 843. 


29. Atlanta v. Bankers’ Financial 
Co., 61 S.E.. 122,180 Ga. 534; Daly 
Bank, etc., Co. v. Silver Bow County, 
81 P. 950, 33 Mont. 101; Gillespie v. 
Gaston, 4 S.W. 248, 67 Tex. 599. 


30. Gillespie v. Gaston, supra. 


31. Montana Nat. Bank of Billings 
v. Yellowstone County 252 P. 876, 78 
Mont. 62 [rev on other grounds 267 
P. 304, 82 Mont. 380, in conformity to 
mandate of U. S. Supreme Court, 48 
S.Ct. 331, 276 U.S. 499, 72 L.Ed. 673]. 


Valuation of shares in general see 
infra § 843. 


32. Montana Nat. Bank of Billings 
v. Yellowstone County, 252 P. 876, 78 
Mont. 62 [rev on other grounds 267 
P. 304, 82 Mont. 380, in conformity 
to mandate of U. S. Supreme Court, 
Grane 331, 276 U.S. 499, 72 I.Ed. 


33. Corporations generally see su- 
pra § 254, 


National banks see infra §.278. 
34. See supra § 265. 


35. Ward County v. Baird, 215 N. 
W. 168, 55 N.D. 670. 


[a] Thus, where, pursuant to stat- 
ute, the bank requested that the as- 
sessments against its shares be as- 
sessed against the bank, the taxes 
assessed were against the sharehold- 
ers and not the bank, which acted as 
their voluntary agent in the payment 
of such taxes, and the provision of 
the statute concerning the assessment 
against the bank upon its request op- 
erated for the convenience of the 
stockholders in paying their taxes 
and in aid of the taxing authorities 
in collecting them. Ward County vy. 
Baird, 215 N.W. 1638, 55 N.D. 670. : 


36. Ariz—Western Inv. Banking 
Co. v. Murray, 56 P. 728, 6 Ariz. 215. 


Cal.—Bank of California, National 
Ass’n v. Richardson, 165 P. 152, 175 
Cal. 813; Bank of California, Nation-~ 
al Ass’n v. Roberts, 160 P. 225, 173 
Cal. 398. 


Ill.—People v. Toluca State Bank, | 488, 


Bay v. Citizens’ State Bank, 202 S.W. 
382, 274 Mo. 60. 


N.D.—Ward County v. Baird, 2715. 
N;.Wovl'63,.-55 IN.Dai6'7.0. 


Okl1.—Longeor v. Central State 
Bank of Enid, 204 P. 1099, 85 OkI. 
108; In re Tradesmen’s State Bank 
er Oklahoma City, 198 P. 479, 82 Okl. 


[a] As convenient method of col- 
lection.—Such a requirement is ‘for 
the convenience of the stockholders 
in paying their taxes and in aid of 
the taxing authorities in collecting 
them, by enabling the banks to act 
as the voluntary agents of their 
stockholders for the purpose of pay- 
ing taxes.” Ward County v. Baird,’ 
215 N.W. 163, 55 N.D. 670, 678. 


Corporation paying tax on bank 
stock in general see infra § 1230. 

87. Chicago Title & Trust Co. v. 
Central Trust Co. of Illinois, 144 N.E. 
165, 312 Ill. 396; State v. Barnesville 
ee Bank, 159 N.W. 754, 134 Minn. 


88. Cross references: 


Determination of net or surplus prof— 
its of corporations in general see’ 
Corporations §§ 1215-1225. 

Dividends of corporations in general 
see Corporations §§ 1207-1263, 


Profits and dividends of banks in gen- 
an see Banks and Banking §§ 60, 
Taxation of dividends and surplus of 


Seer ons in general see supra § 


39. See supra § 257. 


40. Allegheny County v. Shcen- 
berger, 1 Grant (Pa.) 35 (under Act 
[1850] § 21, bank stock taxable only 
on dividends); State vy. St. Philip 
tes ete., Tax-Collector, 18 S.C.L. 


{a]_ In Philippines under the Indus- 
trial Tax Regulations in force in the 
Islands, June 19, 1890, banks are re- 
quired to pay as taxes five per cent 
of profits or dividends which may be 
distributed to the stockholders ac- 
cording to their respective balances. 
De Tabacos vy. Manila, 7 Philippine 


For later cases, developments and changes in the law see Annotations, same title and section number, 


SMES, WOE ee ae 


ys 


taxation, 


_assets, 
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tions as to rate or amount imposed by constitutional 
or statutory provision,‘ or by. the corporation’s 
charter;*? this is properly a franchise tax and not 
a tax on profits or on their property.** 
chartered under a statute which prescribes a cer- 
tain rate of tax on dividends is subject to a subse- 
quent general law which increases the rate of taxa- 
tion, although its charter has not expired;44 and 
the fact that a subsequent statute extends the char- 
ter of the bank from a future period, when its 
charter would expire, and provides for taxation to be 
levied when the new charter goes into effect, does 
not repeal the former general law as to such bank.*5 


Surplus fund or undivided profits of a bank be- 
long to it, rather than to its stockholders,*® and are 
therefore taxable to the bank,*? except that a tax 
cannot be laid on such surplus where it is invested 
in tax-paying property*® or property exempt from 


41. See constitutional and statu- 
tory provisions. 


Limitation of rate or amount of tax 
in general see supra §§ 91, 92. 


42. See State v..Commercial Bank, 
7 Ohio 125 (by the charter of the Com- 
mercial Bank of Cincinnati, no tax 
of more than four per cent on the 
dividends can be levied on the bank 
or its business). 


43. See supra § 257. 


44. PBaston Bank v. Commonwealth, 
10 Pa. 442. 


45. Easton Bank v. Commonwealth, 
supra. 


46. See cases infra note 47. 


47. Ind.—Beard v. People’s Sav- 
ings Bank, 101 N.E. 325, 53 Ind.App. 
185. 


Kan.—First Nat. Bank v. Moon, 170 
P. 33, 102 Kan. 334, L.R.A.1918C 986. 


Minn.—State v. Farmers’ & Me- 
chanics’ Savings Bank, 130 N.W. 445, 
114 Minn. 95, 130 N.W. 851 [rev on 
other grounds 34 S.Ct. 354, 232 U.S. 
516, 58 L.Ed. 706]. 


N.H.—Union Five 
Bank’s Petition, 36 A. 17, 
384. 


Pa.—Com. v. Girard Trust Co., 22 
Pa.Dist. 771. 


Tenn.—State v. Bank of Commerce, 
31 S.W. 993,-95 Tenn, 221 [rev 16S. 
Ct. 456, 161 U.S. 134, 40 L.Ed. 645, and 
mod 16 S.Ct. 1113, 163 U.S. 416, 41 L. 
Ed. 211]. 

Wis.—Second. Ward Sav. Bank v. 
Milwaukee, 69 N.W. 359, 94 Wis. 587; 
State Bank v. Milwaukee, 18 Wis. 
281. 


[a] “Accumulated profits” of a 
bank, which have never been divided 
among the stockholders, but have 
been retained for banking purposes, 


Cents Sav. 
68 N.H. 


-are not a part of the capital stock 


in such a sense as to be exempt from 
the general rules of taxation as to 
other property. State Bank v. Mil- 
waukee, 18 Wis. 281. 


[b] “Surplus.”—For purposes of 
the ‘‘surplus’” of a_ state 
bank is the fund created by a reser- 
vation of part of the profits to meet 
unforeseen contingencies and unusual 
losses. First Nat. Bank v. Moon, 170 
P. 33, 102 Kan. 334, L.R.A.1918C 986. 


{e] “Undivided profits” of a state 


‘bank are profits not set aside as sur- 


plus or distributed in dividends. 
First Nat. Bank v. Moon, 170 P. 33, 
102 Kan. 334, L.R.A.1918C 986. 


[a] As property tax.—Where the 
statute provides for taxation of sav- 


‘ings banks by deducting the total de- 


posits and accounts payable from the 
including ‘personal property 


TAXATION 


A bank 


appertaining to the business, and for 
the listing of the surplus, if any, and 
its assessment as credits, the tax up- 
on the surplus is a property tax, and 
not a tax upon the franchise to exist 
as acorporation. State v. Farmers’ & 
Mechanics’ Savings Bank of Minne- 
apolis, 130 N.W. 445, 130 N.W. 851, 
114 Minn. 95 [rev on other grounds 34 
S.Ct. 354, 232 U.S. 516, 58 L.Ed. 706]. 


_ [le] Repeal of statute.—Statute 
imposing excess profits tax on corpo- 
rations generally held not repealed, 
as to trust company, by reénactment 
Save as to administrative details of 
prior statute levying speciai tax on 
trust companies and exempting them 
from other taxation. Commonwealth 
v. Provident Trust Co. of Philadel- 
phia, 134 A. 377, 287 Pa. 251. 


48. Mechanic’s Nat. Bank v. Con- 
cord, 44 A. 704, 68 N.H. 607. 


49. Beard v. People’s 
Bank, 101 N.E. 325, 53 Ind.App. 185; 
Mechaniec’s Nat. Bank v. Concord, 44 
A. 704, 68 N.H. 607. 


Exemption of banks from taxation 
in general see infra § 480. 


50. Lenawee County Sav. Bank v. 
Adrian, 33 N.W. 304, 66 Mich. 273; 
Belvidere Bank v. Tunis, 23 N.J.Law 
546; Merchants’ State Bank of Velva 
v. McHenry County, 153 N.W. 386, 31 
N.D. 108. 


{a] Thus under a statute author- 
izing the taxation of the stock of a 
corporation in the hands of stock- 
holders, and exempting from taxation 
so much of the property of the corpo- 
ration as is represented by the stock 
taxed in the hands of stock-holders, 
the surplus fund of a bank is exempt 
from taxation, as it belongs to the 
stock-holders and is represented by 
the stock. Belvidere Bank v. Tunis, 
23 N.J.Law 546. 

51. Laconia Sav. Bank v. Laconia, 
88 A. 384, 67 N.H. 324; People v. Peck, 
51 N.E. 412, 157 N.Y. 51 [aff 52 N.Y.S. 
259, 32 App.Div. 624 (aff 50 N.Y.S. 
820, 22 Misc. 477)]; People v. Barker, 
47 N.E. 1103, 154 N.Y. 122; Provident 
Life, etc., Co. v. Board of Tax Revi- 
sion, 12 Pa.Dist. 613; Mechanics’ Sav. 
Bank v. Granger, 20 A. 202, 17 R.I. 
Tks 

52. Cross references: 


Assessment of deposits see infra § 
846. 


Double taxation see supra § 85. 


Ownership of deposit in general see 
Banks and Banking §§ 323-325. 


Situs for taxation see supra § 212. 
53. Minority rule see infra § 270. 
54. See Banks and Banking § 326. 
55. See Banks and Banking § 519. 


56. Bank of Hawaii v. Wilder, 8 F. 
(2d) 845 [cert den 46 S.Ct. 351, 270 


Savings, 
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taxation;*® and except where, under the statute, 
all taxation, except as to real estate, is required to 
be against the shareholders.®® A surplus fund, how- 
ever, which is accumulated in accordance with stat- 
utory provisions for the security of depositors or 
held in reserve as a protection or guaranty for them, 
and which cannot be used in making dividends, is 
not taxable as undivided profits.®4 


[§ 269] (6) Deposits®*—(a) Taxable to Bank. 
As a general rule,°* since a general deposit of cash 
in a bank creates a debt from the bank in favor of 
the depositor for the amount of such deposit,>* 
and the bank becomes the owner of the cash as a 
part of its assets,>> the money thus deposited®® in- 
cluding money deposited in a savings bank®? is tax- 
able to the bank, provided, under some statutes, the 
value of its assets is equal to the amount of such 
deposits, although it receives no income from some 


U.S. 652, 70 L.Ed. 781]; Murray v. 
Board of Com’rs of Washington Coun- 
ty, 185 BP. 262,.67 Colo. 143i" China 
Banking Corporation v. Collector of 


Internal Revenue, 49 Philippine 413. 


[a] In California it has been held 
that a deposit in bank may be taxed 
and payment thereof demanded both 
of the bank and the depositor. Yuba 
County v. Adams, 7 Cal. 35. 


[b] Balances resulting from daily 
clearances.—The average daily 
amounts of balances of deposits of 
money resulting from clearances be- 
tween banks are not subject to pay- 
ment by check or draft, or repre- 
sented by certificates of deposit, and 
therefore are not within a statutory 
provision subjecting to taxation ‘‘the 
average amount of deposits of mon- - 
ey, subject to payment by: check or 
draft, or represented by certificates 
of deposit.” China Banking Corpora- 
tion v. Collector of Internal Revenue, 
49 Philippine 413. 


[ec] Territorial deposits.—A stat- 
utory provision that moneys of a ter- 
ritory deposited in bank shall be 
deemed to be in a territorial treas- 
ury, attaches to the funds a status 
for purpose of accounting only, and 
does not make the bank a bailee of, 
rather than debtor for, such funds, 
and hence a statute exempting from 
taxation property belonging to the 
territory, is inapplicable, and the 
bank’s liability for taxation on all 
moneys in hand is not affected by the 
fact that territorial deposits amount 
to a sum in excess of such moneys. 
Bank of Hawaii v. Wilder, 8 F.(2d) 
845 [cert den 46 S.Ct. 351, 270 U.S. 
652, 70 L.Ed. 781] (construing Rev. 
L. Hawaii [1915] §§ 1165, 1246), 


57. Cal.—Los Angeles v. State L. & 
T. Co., 42 .P. 149, 109 Cal. 396. 


Mass.—Com. v. Barnstable Sav. 
Bank, 126 Mass. 526; Com. v. People’s 
Five Cents Sav. Bank, 5 Allen 428. 


Nev.—State v. Carson City Sav. 
Bank, 30 P. 703, 17 Nev. 146. 


N.H.—Somersworth Sav. Bank vy. 
Somersworth, 44 A. 534, 68 N.H. 402; 
Union Five Cents Sav. Bank’s Peti- 
tion, 36 A. 17, 68 N.H. 384. But see 
In re Perry, 16 N.H. 44 (held taxable 
to depositor). 

N.J.—Bridgewater Tp. v.- 
man; 37 N.J.Law 408. 


Vt.—Montpelier Sav. Bank, etc., Co. 
v. Montpelier, 50 A. 1117, 73 Vt. 364. 


[a] Loan and trust company 
which has a savings department in 
which term savings deposits are re- 
ceived may be taxed on the amount 
of credits, claims, debts, and demands 
due, owing or accruing for or on ac- 
count of such deposits. Los Angeles 
ve Piet L. & T. Co., 42 P. 149, 109 Cal. 

96. 
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of the assets,°® and that the deposits do not ex- 
ceed the limit allowed for savings banks,®® unless 
the excess is a trust fund which the bank is au- 
thorized to receive;®® and as the debt of the. bank 
and the cash deposited offset themselves as assets, 
the bank cannot claim that its capital shall be ex- 
empt from taxation to the amount of such deposits.®* 
According to some authorities such a tax is regard- 
ed as a franchise tax rather than as a tax on prop- 
erty;°? but it has been held that a tax on savings 
bank deposit is a tax on property.®? In the ordi- 
nary course of banking, however, the money so de- 
posited is immediately transmitted into other forms, 
usually some kind of bankable paper, and is taxable 
in those forms as rights or ecredits,** and hence. the 
deposits are not taxable where they have been in- 
vested in other property or securities, on which 
the bank pays taxes.°° 


As receiver.°* Funds deposited in bank under an 
order of court in a pending suit may be taxed against 
it as receiver.°* 


[§ 270] (b) Taxable to Depositor. Contrary to 


58. Union Five Cents Sav. Bank’s 


TAXATION 


thereof may be ascertained upon such 


[§§ 269-271 


the rule in other jurisdictions,®* the bank, in some 
jurisdictions, is regarded, for taxation purposes, 
merely as a custodian or quasi-trustee of the mon- 
ey deposited,®® and the several sums deposited are 
taxable to the depositors?® and not to the bank,** 
unless the deposits are credited on the depositor’s 
overdue paper held by the bank,’? or have been. in- 
vested in taxable property or securities, in which 
case they may be said to be indirectly taxable;’* 
and except where the deposits are of a special na- 
ture and belong to the bank and represent part of 
its working capital and not an indebtedness which 
it might be called on to pay."4 


[§ 271] (7) Loans, Investments, and Securities.”* 
Under the general laws for the taxation of intangible 
personal property,7® owned by corporations,*’ or 
under laws relating to banking institutions,"® a 
banking corporation is taxable on notes, mortgages, 
bonds, and other securities and evidences of indebt- 
edness representing its loans, discounts and invest- 
ments,7® although the investment is made in a for- 


73. Inre Lang School Dist. Assess- 


Petition, 36 A. 17, 68 N.H. 384. 
59. See cases infra this note. 


[a] In Massachusetts, where 
amounts of deposits-in savings bank 
departments of trust companies ex- 
ceed the limit allowed savings 
banks by St. (1908) ¢ 590 pt 4 § 46, 
they are not subject to tax to the trust 
companies, under St. (1908) c 520, but 
are taxable under St. (1909) c 490 pt 1, 
if owned by residents of common- 
wealth. J. S. Lang Engineering Co. 
v. Commonwealth, 120 N.E. 848, 231 
Mass. 367. 


60. Montpelier Sav. Bank, etc., Co. 
v. Montpelier, 50 A. 1117, 73 Vt. 364. 


[a] Trust fund.—The word “de- 
posit” as used in a statute requiring 
savings-banks and trust companies to 
pay a state tax on the average amount 
of its deposits, after deducting in- 
dividual deposits in excess of a pre- 
seribed amount each, is not limited 
to deposits in the ordinary sense, but 
includes gecurities held as a part of 
a trust fund by such bank or trust 
company, and a tax may be imposed 
thereon although it exceeds the limit 
of amounts for individual deposits. 
Montpelier. Sav. Bank, ete, -Co. v. 
Montpelier, 50 A. 1117, 73 Vt. 364. 


61. New Orleans v. New Orleans 
Canal. ‘etc.,. Co.,, 29 DalAnn. 851) [aft 
99 U.S. 97, 25 L.Ed. 409]. 


Exemption of deposits from taxa- 
tion in general see infra § 480. 


62. U.S.—Provident Sav. Inst. v. 
Massachusetts, 6 Wall. 611, 18 L.Ed. 
907; Connecticut Sav. Soe. v. Coite, 
6 Wall. 594, 18 L.Ed. 897. 


Conn.—Coite v. Hartford Sav. Soc., 
32 Conn. 173 [aff 6 Wall. (U.S.) 594, 
18 L.Hd. 897]. ‘ 


Me.—Jones v. Winthrop Sav. Bank, 
66 Me. 242. 


Mass.—Provident Institution for 
Savings in Town of Boston vy. Com- 
monwealth, 156 N.E. 36, 259 Mass. 
124; Com. v. Lancaster Sav. Bank, 123 
Mass. 493; Com. v. People’s Five 
Cents Sav. Bank, 5 Allen 428. 


Vt.—State v. Franklin County Sav. 
Bank, etc., 52 A. 1069, 74 Vt. 246. 


[a] A franchise tax upon savings 
banks in proportion to their average 
deposits, is upon the privilege of con- 
ducting such business under a corpo- 
rate organization, and the amount 


basis as the legislature may pre- 
scribe. State v. Franklin County Sav. 
Bae & Trust. Co.,.52 A. 1069, 74 Vt. 


Tax on bank franchises and priv- 
ileges in general see supra § 263. 


63. Wyatt v. State Board of Equal- 
ization, 70 A. 387, 74 N.H. 552; Bart- 
lett v. Carter, 59 N.H. 105. 


64. Murray y. Board of Com’rs of 
Washington County, 185 P. 262, 67 
Colo. 14. 


65. State v. Central Sav. Bank, 10 
A. 290, 11 A:.357,.67. Md. 290. 


66. Taxation of property in cus- 
tedy of court or court officer in gen- 
eral see supra § 195. 


67. Spring Valley Water Co. vy. 
City and County of San Francisco, 
220 H..-128, 140. C.C.A. 209 [aft 38S. 
Ct. 356, 246 U.S. 391, 62 L.Ed. 790]. 


[a] An assessment on such a de- 
posit is not within a _ constitutional 
provision relating to the taxation of 
banks, but is.an assessment against 
funds in the hands of the bank as 
receiver, and the fact that the bank 
has paid the tax upon its shares of 
stock does not prevent such assess- 
ment. Spring: Valley Water Co. v. 
City and County of San Francisco, 
225 F. 728, 140 C.C.A. 209 [aff 38 S.Ct. 
356, 246 U.S. 391, 62 L.Ed. 790].°* 


68. See supra § 270. 
69. See cases infra note 71. 


Ownership of deposits in general 
see Banks and Banking §§ 323-325. 


70. See supra § 269. 


71. Ind.—Beard v. People’s Sav. 
Bank, 101-N.H. 325, 58 Ind.App. 185. 


on ee ee v. Marengo, 43 Iowa 


Ky.—Com. v. Wathen, 104 S.W. 364, 
126 Ky. 573, 31 Ky.L. 980; Com. v. 
Commerce Bank, 81 S.W. 679, 118 Ky. 
547, 26 Ky.L. 407; Owensboro De- 
posit Bank vy. Daviess County, 39 S.W. 
1030, 102 Ky. 174, 19 Ky.L. 248, 44 L. 
R.A. 825 [aff 19 S.Ct. 530,571, 173 U. 
S. 636, 438 L.Ed. 840]. 


_ R.I.—Providence Sav. Inst. v. Gard- 
iner, 4 R.I. 484. 


Sask.—In re Lang School Dist. As> 
sessment, 2 Sask.L. 322. 


72. Com. v. Wathen, 104 S.W. 364, 
126 Ky. 578, 31 Ky.L. 980. 


: 
For later cases, developments and changes in the law see Annotations, same title and section number, 


ment, 2 Sask.L. 322. 


Taxation of loans and investments 
in general see infra § 271. 


74. State Exch. Bank v. Parkers- 
burg, 83 N.W. 793, 112 Lowa 104. 


[a] Yhus where stockholders de- 
posit a sum equal to the face value 
of their shares at the time of or- 
ganization, and certificates of deposit 
are issued to the stockholders, among 
whom there is an agreement that the 
deposits shall not be withdrawn, but 
in case of a sale of the stock shall 
pass to the purchasers, to whom new - 
certificates of: stock shall issue, and 
the stockholders’ certificates are in 
terms payable on surrender and non- 
negotiable, such deposits may be 
taxed to the bank under a statute 
that shares of stock in banks shall 
be taxed thereto. State Exch. Bank 
Seed Rene Pure 83 N.W. 793, 112 Iowa 


75. Investments in United States 
securities see infra § 373. 


Of national bank see infra § 272. 


76. See supra §§ 156-165. 

77. See supra § 255. 

78. See statutory provisions. 

79. Mich.—Latham y. Detroit Bd. 


eae ee 52 N.W. 15, 91 Mich. 
OUD. 


Miss.—uU. S. Bank v. State, 20 Miss. 
456 (oan). ; 


Ohio.—Stark County Bank vy. Mc- 
Gregor, 6 OhioSt. 45. 


Pa.—Pennsylvania Ins. Co. v. Board 
of Revision, 21 A. 163, 139 Pa. 612 
(mortgages); Philadelphia Sav. Fund 
Soc. v. Yard, 9 Pa. 359; Com. v. Mc- 
Kean County, 24 Pa.Co. 33. 


Wash.—Pacific Nat. Bank v. Pierce 
County, 56 P. 936, 20 Wash. 675. 


Sask.—In re Lang School Dist. As- 
sessment, 2 Sask.L. 322. 


N.W.Terr.—Union Bank vy. 
treal, 4 Terr.L. 407. 


[a] Mortgages.—Under a statute 
declaring that a real estate mortgage 
shall be deemed an interest in land, 
for the purposes of taxation, and that 
bank shares shall be assessed only 
after deducting the value of real es- 
tate taxed to the bank, mortgages held 
by a bank must be taxed to it, and de- 
ducted from the value of the shares 
of its capital stock, although the 
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eign country ;*° except where such property is ex- 
empt from taxation,*! and where it is so exempt it 
cannot be taxed indirectly by including its value in 
the assessed value of stock of stoeckholders.’2 
such a tax cannot be imposed, as against the bank- 
ing corporation, on notes and mortgages made in 


TAXATION 


But 


its name by private persons, without its authority, 


and which have not been in its possession or econ- 
In accordance with above rule a banking 
corporation may be taxed on the eapital stock, of 
another corporation, owned by it; 
as has been held, a savings bank is not taxable on 
corporate stock or bonds, in which it has invested 
money received on deposit, where such deposits are 
taxed to the depositors,*®® or to the bank,’® or where 
it pays a tax* on its eapital stock.§* 


trol.8* 


mortgagors had agreed to pay the 
taxes. Latham vy. Detroit Bd. of As- 
sessors, 52 N.W. 15, 91 Mich. 509. 


80. Nevada Bank v. Sedgwick, 104 
US. Pht 26 Led. FO3% 


81. Board of Com’rs of Washing- 
ton County v. Murray, 208 P. 472, 71 
Colo. 522; Hess v. Westminster Sav. 
Bank, 106 A. 263, 184 Md. 125; U.S. 
Trust Co. v. Commonwealth, 139 N.E. 
794, 245 Mass. 75; Spokane & Eastern 
Trust Co. v. Spokane County, 280 P. 
3, 153 Wash. 332. And see cases infra 
this note. 


[a] Mortgages.—Where real es- 
tate mortgages are assigned to trust 
companies as collateral security for 
loans, the rights and obligations 
existing between the mortgagee and 
a trust company as to collection of 
interest and accounting does not af- 
fect the right to exemption and obli- 
gations of the trust company, as hold- 
er of the legal title to the mortgage to 
the taxing power. U.S. Trust Co. v. 
Commonwealth, 139 N.E. 794, 245 
Mass. 75. 


[b] Interest covenanted to be paid 
on mortgages, and interest received 
on judgments, both held by a savings 
bank whose stock has been taxed 
is not taxable to the bank. Hess v. 
Westminster Sav. Bank, 106 A. 263, 
134 Md. 125. 


[c] In Oklahoma Comp. St. (1921) 
§ 9608, providing that certain choses 
in action shall be registered for taxa- 
tion, exempts banking corporations 
from listing such papers where the 
bank becomes the absolute owner 
thereof, whether originally executed 
in favor of the bank or acquired by 
purchase, for the reason that such 
corporations pay taxes on their capital 
stock, surplus, and undivided profits 
in lieu of taxes on specific items of 
their assets. Federal Nat. Bank v. 
Miller, 261 P. 206, 128 Okl. 82. 


Exemption of banks from taxation 
in general see infra § 480. 


82. Spokane & Eastern Trust Co. 
v. Spokane County, 280 P. 3, 153 Wash. 
332 [foll 280 P. 354, 153 Wash. 702]. 


83. Farmers’ L. & T. Co. v. New- 
ton, 66 N.W. 784, 97 Iowa 502. 


[a] Thus a statute providing for 
the taxation of the average value of 
the moneys and credits which have 
been in the possession of a corpora- 
tion making loans, has no application 
where the loans are made and mort- 
gages taken in the name of the cor- 
poration by private persons, but the 
corporation never had in its posses- 
sion or control any of the moneys. 
Farmers’ L. & T. Co. v. Newton, 66 
N.W. 784, 97 Iowa 502. 

84. New London Sav. Bank v. New 


London, 20 Conn. 111; People v. Cole- 
man, 31 N.E.. 1022,. 135: N.Y. 2381 


S84 


except that, 


Where the 


(stock); In re Yarmouth Bank, 2 
N.S.Dec. 308. 
[a] Surplus of a foreign savings 


bank (1) invested in the capital stock 
of domestic banks, is taxable in the 
local state, under a statute taxing 
stockholders on the value of their 
shares of stock at the place where the 
bank is located. People v. Coleman, 
31 N.B. 1022) 135 NYS 281 ‘Laff 138 IN-Y. 
S. 675, 68 Hun 633]. (2) Taxation of 
foreign corporations in general see 
infra § 336. 


Taxation of shares of stock in bank 
in general see supra §§ 265-267. 


85. Worcester County Sav. Inst. v. 
Worcester, 10 Cush. (Mass.) 128; 


‘Providence Sav. Inst. v. Gardiner, 4 


R.I. 484; Rutland Sav. Bank v. Rut- 
land, 52 Vt. 463. 


Taxation on deposits see supra §§ 
269, 270. 


86. Somersworth Sav. Bank v. 
Somersworth, 44 A. 534, 68 N.H. 402. 


Taxation on deposits in general see 
supra §§ 269, 270. ‘ 


87. People’s Sav. Bank v. Mononga- 
hela River Consol. Coal, etc., Co., 29 
Pa.Super. 153. 


ss. In re Yarmouth Bank, 2 
Dec. 308. 


89. In re Yarmouth Bank, 2 N.S. 
Dec. 308 


90. Republic Bank v. Hamilton, 21 
Til. 53. 


91. See Banks and Banking § 574. 
92. See infra § 370 et seq. 


93. U.S.—First Nat. Bank v. City 
of Hartford, 47 S.Ct 462, 273 U-S. 
548, 71 L.Ed. 767, 59. A.L.R. 1- [rev 
203 N.W. 721, 187 Wis. 290]; First 
Nat. Bank of Guthrie Center v. An- 
derson, 46 S.Ct.-135, 269 U.S. 341, 70 
L.Ed. 295; Des Moines Nat. Bank v. 
Fairweather, 44 S.Ct. 23, 263 U.S. 103, 
68 L.Ed. 191 [aff 181 N.W. 459, 184 
N.W. 313, 191 Iowa 1240]; Owensboro 
Nat. Bank v. Owensboro, 19 S.Ct. 537, 
173 U.S. 664, 43 L.Ed. 850; Farmers’, 
ete., Nat. Bank v. Dearing, 91 U.S. 
29, 23 L.Ed. 196; Citizens’ & Southern 
Nat. Bank v. Atlanta, 46 F.(2d) 88 
[aff 53 F.(2d) 557]; Boise City Nat. 
Bank v. Ada County, 37 F.(2d) 947; 
Brotherhood Co-op. Nat. Bank v. 
Hurlburt, 26 F.(2d) 957; Brotherhood 
Nat. Bank v. Hurlburt, 21 F.(2d) 85; 
Central Nat. Bank of Topeka, Kan., 
v. McFarland, 20 F.(2d) 416 [aff Mc- 
Farland v. Central Nat. Bank of 
Topeka, Kan., 26 F.(2d) 890, and cert 
den 49 S.Ct. 12, 278 U.S. 606, 73 L.Ed. 
533]; Swords v. Nutt, 11 F.(2d) 936 
[aff 9 F.(2d) 421]; National Rock- 
land Bank of Boston v. City of Bos- 
ton, 296 F. 743 [rev on other grounds 
sub nom. Fourth Atlantic Nat. Bank 
of Boston vy. City of Boston, 300 F. 
29]; Stapylton v. Thaggard, 91 F. 
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statute imposes a tax only on personal chattels it 
applies to stock owned by the bank,’* but not to 
notes, bonds, and securities for money loaned.®® 
A bank is also taxable on bonds or other securities 
deposited by it with the state auditor to secure the 
redemption of bills or notes issued by it.°° 


[§ 272] b. National Banks—(1) In General. 
national banks are agencies or instrumentalities of 
the United States government,®! in accordance with 
the principle that it is not within the power of a 
state to lay a tax on such agencies or instrumentali- 
ties,°? a state or territory has no power to subject a 
national bank or its property to taxation either 
directly or indirectly, except in so far as it is per- 
mitted by act of congress.?* 


As 


The only concessions 


93, 33 C.C.A. 353; Covington City Nat. 
Bank v. Covington, 21 F. 484; 
Paducah City Nat. Bank v. Paducah, 
5 F.Cas.No. 2,743, 2 Flipp. 61; Omaha 
First Nat. Bank v. Douglas County, 
OH. Casino. 4, 190 ns Dill.) 13307 St. 
Louis Nat. Bank v. Papin, 21 F.Cas. 
No. 12,239, 4 Dill. 29. 


Ala.—National Commercial Bank v. 
Mobile, 62 Ala. 284, 34 Am.R. 15. 


D.C.—Security Sav. & Commercial 
Bank v. District of Columbia, 51 App. 
DCH 3165) 2:79 a8 5! 


Ga.—Macon v. Macon First Nat. 
Bank, 59 Ga. 648. 


Idaho.—-Weiser Nat. Bank y. 
freys, 95 P. 28, 14 Idaho 659. 


Iowa.—Iowa Nat. Bank v. Stewart, 
232 N.W. 445 [foll Home Sav. Bank 
v. Stewart, 232 N.W. 471, and cert 
gr Des Moines Nat. Bank vy. Stewart, 
51-S.Ct. 353]; Langhout v. First Nat. 
Bank of Remsen, 183 N.W. 506, 191 
Iowa 957. 


Ky.—Schuster v. Louisville, 89 S. 
W. 689, 124 Ky. 189, 28 Ky.L. 588. 


Me.—Abbott v. Bangor, 56 Me. 310; 
Stetson v. Bangor, 56 Me. 274. 


Md.—Frederick County v. Farmers’, . 
etc., Bank, 48 Md. 117. 


Mass.—Flint v. Boston Bd. of 
Aldermen, 99 Mass. 141, 96 Am.D. 713. 


Mont.—Montana Nat. Bank of Bil- 
lings v. Yellowstone County, 252 P. 
876, 78 Mont. 62 [rev 267 P. 304, 82 
Mont. 380, in conformity to mandate 
of U. S. Supreme Court, 48 S.Ct. 331, 
276 U.S. 499, 72 L.Ed. 673]; _Com- 
mercial Nat. Bank of Miles City v. 
Custer County, 245 P. 259, 76 Mont. 
45 [rev 48 S.Ct. 155, 275 U.S. 502, 72 
L.Ed. 395, and foll Turner v. Custer 
County, 245 P. 265, 76 Mont. 64; Miles 
City Nat. Bank v. Custer County, 245 
P. 265, 76 Mont. 65]; Dennis v. First 
Nat. Bank of Great Falls, 178 P. 580. 
55 Mont. 448. 


N.Y.—-People ex rel. Hanover Nat. 
Bank of City of New York v. Gold- 
fogle, 137 N.E. 611, 234 N.Y. 345 [rev 
195 N.Y.S. 753, 202 App-Div. 712 (aff 
193 N.Y.S. 601, 118 Mise. 79), and 
rearg den 139 N.E. 712, 235 N.Y. 506, 
and cert den 43 S.Ct. 432, 261 U.S. 
620, 67 L.Ed. 830]; People v. Feitner, 
83 N.E. 592, 191 N.Y. 88 [rev 105 N.Y. 
S. 993, 120 App.Div. 838]; Clark vy. 
First Nat. Bank, 224 N.Y.S. 10, 130 
Mise. 352. 


Pa.—Pittsburg v. Pittsburg First 
Nat. Bank, 55 Pa. 45; Com. v. Girard 
Nat. Bank, 6 Phila. 431. . 


Utah.—Stillman v. Lynch, 192 P. 
272-66. Utah 540,502) "A. ERs 562) 


Vt.—State v. Clement Nat. Bank, 
78 A. 944, 84 Vt. 167, Ann.Cas.1912D 
22 [aff 34 S.Ct. 31, 231 U.S. 120, 58 L. 
Ed. 147]. 


Jef- 
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which congress, under its acts in respect to the 
taxation of national banks,®* has made to the states 
in this respect is to allow the taxation of shares of 
stock in the national banks®® and to permit their real 
estate to be taxed,®® and on such shares or real 
estate a national bank can be taxed only to the 
same extent that state banks are taxed on the same 
kind of property.°* A state cannot require a na- 
tional bank to pay a license tax®® nor impose a tax 
on its franchises,®® capital stock,! good will,? mort- 
gages* or other loans or investments,* stock held 
by it in a state bank,® or on its other personal prop- 
erty,® except personal property in which the bank 
has only a special security title, lien, or claim;’ 
and a state statute laying a tax on the presidents 
of all banks is invalid so far as it purports to af- 
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[§ 272 


Tax on the business of a national bank is not @ 
tax on the shares of stock, and therefore is not per- 
mitted by the federal statute.® 


State bank which reorganizes as a national bank 
is liable for all state taxes up to the time it be- 
comes a national bank, where the enabling act re- 
quires it to pay such taxes.'? 


Exercise of power. The act of congress!! under 
which the power of a state to tax a national bank 
is derived, furnishes the exclusive rule and limita- 
tions governing such taxation,+? and the power may 
be exercised only in strict conformity with such 
act,3 and with the terms and restrictions attached 
to the permission given by congress,1* and any 
attempted taxation of such banks not*in conformity 


fect the presidents of the national banks.® 


Wash.—In re Washington Mut. Sav. 
Bank, 289 P. 555, 157 Wash. 698 [reh 
den 290 P. 697, 157 Wash. .351, 71 A. 
L.R. 232]; Washington Mut. Sav. 
Bank v. Chase, 289 P. 555, 157 Wash. 
698; United Diversified Securities 
Corp. v. Chase, 289 P. 554, 157 Wash. 
699; Aberdeen Savings & Loan Ass’n 
v. Chase, 289 P. 586, 157 Vash. 351, 
71 A.L.R. 232; Chase Nat. Bank of 
City of New York v. Spokane County, 
215 P. 374, 125 Wash: 1. 


fa] Branch of the Bank of the 
United States, as incorporated under 
Act of Congress April 10, 1816, c 44, 
was not taxable by a state in which 
such branch was established. Mc- 
Culloch v. State, 4 Wheat. 316, 4 L. 
Ed. 579. 


94. See 12 USCA § 548 (U. S. Rev. 
St. § 5219). 


95. See infra §§ 275-280. 
96. See infra § 274. 


97. Covington City Nat. Bank v. 
Covington, 21 F. 484; Paducah City 
Nat. Bank v. Paducah, 9 S.W. 218, 10 
Ky.L. 221; Frederick County Com’rs 
v. Farmers’ & Mechanics’ Nat. Bank, 
48 Md. 117. See National State Bank 
v. Pierce, 17 F.Cas.No. 10,052, 5 Re- 
porter 682, 18 Alb.L.J, (N.Y.) 16, 5 
Wkly.N.C. 344 (mational bank located 
in New Jersey, which for convenience 
of persons in Philadelphia kept a 
clerk there to receive deposits, was 
not located in Philadelphia for taxa- 
tion purposes). 


Discrimination against national 
bank stock see infra §§ 281-288. 


Taxation of banks in general see 
supra §§ 262-271. 


98. See Licenses § 72. 


99. U.S.—Louisville Third Nat. 
Bank, v. Stone, 19 S.Ct. 759, 174 U.S. 
432, 43 L.Ed. 1035; Owensboro Nat. 
Bank v. Owensboro, 19 S.Ct. 537, 173 
U.S. 664, 43 L.Ed. 850; Citizens’ & 
Southern Nat.. Bank vy. Atlanta,- 46 
F.(2d) 88 [aff 53 F.(2d) 557]; Louis- 
ville First Nat. Bank v. Stone, 88 F. 
409 [rev 19 S.Ct. 876, 174 U.S. 438, 43 
L.Ed. 1038]. 


D.C.—Security Savings & Commer- 
cial Bank v. District of Columbia, 279 
F. 185, 51 App.D.C. 316. 


Ky.—Graves County v. Mayfield 
First Nat. Bank, 56 S.W. 16, 108 Ky. 
194, 21 Ky.L. 1656; Schuster v. Louis- 
ville, 39 S.W. 689; 124 Ky. 189, 28 
Ky.L. 588. 


Ohio.—Doerfler v. State Tax Com- 
mission, 21 OhioN.P.N.S. 361. 


Vt.—State v. Clement Nat. Bank, 
78 A. 944, 84 Vt. 167, Ann.Cas.1912D, 
22 [aff 34 S.Ct. 31, 281 U.S. 120, 58 
L.Ed. 147]. 


[a] Thus a statute imposing a tax 


of seven-tenths of one per cent on 
the average deposits of savings banks 
and trust companies, is a franchise 
tax inapplicable to national banks. 
State v. Clement Nat. Bank, 78 A. 944, 
84 Vt. 167, Ann.Cas.1912D 22 [aff 34 
S.Ct. 31,231 U.S..120,'58 L.Ed, 147]. 


1. See infra § 278. 


_2. Doerfler v. State Tax Commis- 
sion, 21 OhioN.P.N.S. 361. 


3. Winnemucca First Nat. Bank v. 
Kreig, 32 P. 641, 21 Nev. 404. 


4 Winnemucca First Nat. Bank v. 
Kreig, supra. 


5. Bank of California, National 
Ass’n v. Richardson, 39 S.Ct. 165, 248 
U.S. 476, 63 L.Ed. 372 [rev 165 P. 152, 
175 Cal. 813; Bank of California, Nat. 
eori. v. Roberts, 160 P. 225, 173 Cal. 


_ Taxation of shares of stock in na- 
tional bank see infra § 2/9 


6 U.S.—Owensboro Nat. Bank v. 
Owensboro, 19 S.Ct. 537, 173 U.S. 664, 
43 L.Ed. 850; Rosenblatt v. Johnston, 
104 U.S. 462, 26 L.Ed. 832; San Fran- 
cisco v. Crocker-Woolworth Nat. 
Bank, 92 F. 273; Covington City Nat. 


Bank v. Covington, 21 F. 484 (furni- 
ture). 
Ala.—Tarrant v. Bessemer Nat. 


Bank, 61 So. 47, 7 Ala.App. 285. - 


Ariz.—Arizona Nat. Bank vy. Long, 
57 PB. 639,,6 Ariz. 311, 


Cal.—San Francisco First Nat. 
Bank v. San Francisco, 61 P. 778, 129 
Cal. 96; People v. Mills Nat. Bank, 
55 P. 685, 123 Cal. 53, 69 Am.S.R. 32, 
45 L.R.A. 747, 

Fla.—Folsom v. First Nat. Bank, 
121 So. 560, 97 Fla. 424; Folsom v. 
First’ Nat. Bank, 121 So. 559, 97 Fla. 
425; Roberts v. American Nat. Bank 
yee Pensacola, 121 So. 554, 97 Fla. 


Iowa.—Oskaloosa Nat. State Bank 
v. Young, 25 Iowa 311. 


Mont.—Billings First Nat. Bank v. 
Province, 51 P. 821, 20 Mont. 374. 


Neb.—In re First Nat. Bank 
Aurora, 171 N.W. 912, 103 Neb. 280. 


Nev.—State v. Nevada First Nat. 
Bank, 4 Nev. 348. : 


N.Y.—Clark v. First Nat. Bank, 224 
N.Y.S. 10, 130 Mise. 352. 


Wash.—Chase Nat. Bank of City of 
New York y. Spokane County, 215 P. 
374, 125 Wash. 1. 

[a] Exemption.—The provision 
of the act of Congress, 12 USCA § 
548, that all shares of national banks 
may be included in the valuation of 
personal property of the owner or 
holder in assessing taxes imposed by 
the state within which the bank is 
located, in effect exempts personal 


of 


property of the bank from direct as- 
sessment and taxation by the states. 
Clark v. First Nat. Bank, 224 N.Y.S. 
10, 130 Misc. 352. 


7, Chase Nat. Bank of City of New 
York v. Spokane County, 215 P. 374, 
125 Wash. ‘1. 


8. Linton v. 
105 Ga. 567. 


9. Pittsburg v. Pittsburg First 
Nat. Bank, 55 Pa. 45. 


10. Manufacturers,’ 
Com., 72 Pa.: 70: 


11. U.S. Rev. St. § 5219; 12 USCA 
§ 548. 


12. Gulfport First Nat. Bank v. 
Adams, 42 S.Ct. 323, 258 U.S. 362, 66 
L.Ed. 661 [rev 85 So. 308, 123 Miss. 
279 (den sug error 84 So. 707)]; Bank 
of California, National Ass’n v. Rich- 
ardson, 39 S.Ct. 165, 248 U.S. 476, 63 
L.Ed> 372 Erev 165 -P. 152,175, Cak. - 
813]; Tarrant v. Bessemer Nat. Bank, 
61 So. 47, 7 Ala.App. 285; First Nat. 
Bank v. Board of Equalization of In- 
dependence County, 122 S.W. 988, 92 
Ark. 335; Clark v. First Nat. Bank, 
224 N.Y.S. 10, 130 Misc. 352. 


[a] “The test whether a state law 
violates this statute is whether it 
assumes to assess any tax affecting 
the bank, aside from the real estate 
tax and the assessment of the stock 
of the stockholders to be collected 
from them.” Clarke-v.-4Rirsit= Nate 
ne Na 224 N.Y.S. 10, 15, 130 Mise. 


Childs, 32 S.E. 617, 


ete., Bank v. 


13. Brotherhood Co-op. Nat. Bank 
v. Hurlburt, 21 F.(2d) 85; Roberts v. 
American Nat. Bank, 121 So. 554, 97 
Fla. 411. 


14. Des Moines Nat. Bank y. Fair- 
weather, 44 S.Ct. 23, 263 U.S. 103, 68 
L.Ed. 191 [aff 181 N.W. 459, 191 Iowa 
1240, 184 N.W. 313]; Boise City Nat. 
Bank v. Ada County, 37 F.(2d) 947; 
Brotherhood Co-op. Nat. Bank vy. 
Hurlburt, 26 F.(2d) 957; Brotherhood 
Nat. Bank v. Hurlburt, 21 F.(2d) 85; 
United Diversified Securities Corpora- 
tion v. Chase, 289 P. 554, 157 Wash. 
699 [reh den 290 P. 697, 157 Wash. 
351, 71 A.L.R. 232]; Aberdeen Savings 
& Loan Ass’n v. Chase, 289 P. 536, 
157 Wash. 351, 71 A.L.R. 232 [ren 
den 290 P. 697, 157 Wash. 351, 71. aA. 
L.R. 232]; Washington Mut. Sav. 
Bank v. Chase, 289 P. 555, 157 Wash. 
698 [reh den 290 P. 697, 157 Wash. 
351, 71 A.U.R. 232]; In re Washington 
Seer ee ae Ah 555, 157 Wash. 

re en . 697, 157 Wash. 
351, 71 A.L.R. 232]. z 


{a] A warrant of authority to the 
State to tax must be followed as to 
the manner and form of taxation. 
Central Nat. Bank of Topeka, Kan. v. 
McFarland, 20 F.(2d) 416 [aff 26 F. 
(2d) 890, and cert den 49 S.Ct. 12, 278 
U.S, 606, 73 L.Ed. 533]. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


| 


$§ 272-274] 


with such act of congress or permission is void.15 


[§ 273] (2) Capital Stock; Surplus. The capi- 
tal stock of a national bank'® considered as the prop- 
erty of the bank and as distinct from the interests 
of its stockholders, as represented by their shares 
of stock,'’ is not subject to any taxation, without 
the consent of congress, by the states or by their 
authority, whether in the form of a franchise tax 
or a tax on the property itself;1® and, as a general 
rule, the only way such stock.can be reached is by 
an assessment of the shares of the different stock- 
holders.*° The fact that the bank returns its capital 
for taxation does not estop it from asserting that 
it is not subject to taxation and refusing to pay the 
tax,’° unless such return is accompanied by other 
acts showing an intention to pay the tax.?! 
also, the fact that the tax on a national bank is 
based on its capital stock, surplus, undivided profits 
and other property, is not equivalent to a tax on the 


15. Gulfport First Nat., Bank v. 
Adams, 42 S.Ct. 323, 258 U.S. 362, 66 
L.Ed. 661 [rev 85 So. 308, 123 Miss. 279 
(den sug error 84 So. 707)]; Central 
Nat. Bank of Topeka v. McFarland, 
20 F.(2d) 416 [aff 26 F.(2da) 890 (cert 
den 49 S.Ct. 12, 278 U.S. 606, 73 L.Ed. 
533)]; Roberts v. American Nat, 
Bank of Pensacola, 121 So. 554, 97 
Fla. 411 [foll Folsom v. First Nat. 
Bank, 121 So. 559, 97 Fla. 425;  Fo1- 
som v. First Nat. Bank, 121 So. 560, 
97 Fla. .424]; Clark v._ First Nat. 
Bank, 224 N.Y.S. 10, 130 Misc. 352. 


16 See generally Banks and Bank- 
ing §§ 592-602. 

17. Taxation of shares of stock- 
holders see infra §§ 275-280. 


18. 'U.S.—Owensboro Nat. Bank v. 
Owensboro, 19 S.Ct. 537, 173 U.S. 664, 
43 L.Ed. 850; Bradley v. Illinois, 4 
Wall. 459, 18 L.Ed. 433; Bank of Com- 
merce v. New York, 2 Black 620, 17 
Prd.) 455,925." HowePro> GN.) °95 
Citizens’ & Southern Nat. Bank v. 
City of Atlanta, Ga., 46 F.(2d) 88 [aff 
53 F.(2d) 557]; Brown 'v. French, 
80 F. 166; Collins v. Chicago, 6 F. 
Cas.No. 3,011, 4 Biss. 472; Omaha 
First Nat. Bank v. Douglas County, 9 
F.Cas.No. 4,809, 3 Dill. 298. 

Fla.—Roberts v. American Nat. 
Bank of Pensacola, 121 So. 554, 97 
Fla. 411, [foll Folsom v. First Nat. 
Bank, 121 So. 559, 97 Fla. 425, and 
Folsom v. First Nat. Bank, 121 So. 
560, 97 Fla. 424]. 

Ga.—Macon v. Macon First 
Bank, 59 Ga. 648. 

Idaho.—Weiser Nat. Bank v. Jeff- 
reys, 95 P. 23, 14 Idaho 659. 


Iowa.—Judy v. National 
Bank, 110 N.W. 605, 133 Iowa 252. 
Kan.—Leoti First Nat. Bank v. 
Fisher, 26 P. 482, 45 Kan. 726. 
Ky.—Owen County Ct. v. Farmers’ 
Nat. Bank, 59 S.W. 7, 22 Ky.L. 916. 
Mich.—Smith v. Tecumseh First 
Nat. Bank, 17 Mich. 479. 
Minn.—State v. Security Nat. Bank 


Nat. 


State 


of Minneapolis, 165 N.W. 1067, 139 
Minn. 162. 
Neb.—In re First Nat. Bank of 


Aurora, 171 N.W. 912, 103 Neb. 280. 


N.J.—State v. Newark, 39 N.J.Law 
380 [rev 40 N.J.Law 558]. 


Ohio.—Miller v. Cincinnati_ First 
Nat. Bank, 21 N.E. 860, 46 OhioSt. 
424. i 

Okl.—_Hamilton v. Exchange Nat. 
Bank of Muskogee, 242 P. 860, 114 
Okl. 30; In re Durant Nat. Bank, 230 
P. 712, 107 Okl. 65; Board of Equali- 
zation of Kingfisher County v. Peo- 
ple’s Nat. Bank of Kingfisher, 193 P. 
622, 79 Okl. 312. ; 


TAXATION 


shareholders in 


So, 


Texas.—Lampasas First Nat. Bank 
v. Lampasas, 78 S.W. 42, 33 Tex.Civ. 
App. 530. 


Utan.—Salt Lake City Nat. Bank v. 
Golding, 2 Utah 1. 


19. Collins v. Chicago, 6 F.Cas.No. 
3,011, 4 Biss. 472; McMahon v. Palm- 
er, 6 N.H. 400, 102 N.Y. 176, 55 Am.R. 
796. [aff 133 U.S. 660; 33° Li: bd. 7721; 
Miller v. Cincinnati First Nat. Bank, 
21 N.E. 860, 46 OhioSt. 424. And see 


cases supra note 18. 


Taxation of shares of stockholders 
see infra §§ 275-280. 


20. Brown v. French, 80 F. 166; 
Weiser Nat. Bank v. Jeffreys, 95 P. 
23, 14 Idaho 659. 


Effect of return of list by taxpay- 
er in general see infra §§ 768-771. 


[a] Acts not estoppel—An as- 
sessment upon the capital stock of a 
national bank is not merely irregu- 
lar but void, and the bank is not es- 
topped to recover taxes paid under 
protest under such an assessment by 
the fact that its cashier through mis- 
take listed such capital for taxation 
or by the fact that it did not apply 
to the board of equalization for relief 
against the assessment, such board 


having no jurisdiction in regard to 


property over which the taxing au- 
thority has no jurisdiction. Weiser 
Nat. Bank v. Jeffreys, 95 P. 23, 14 
Idaho 659. 


21. Lampasas First Nat, Bank _v. 
Lampasas, 78 S.W. 42, 33 Tex:Civ. 
App. 530. 


[a] Ilustration.—Where a nation- 
al bank voluntarily returns its capi- 
tal stock for taxation, and states, in 
its answer in an action to recover 
tthe taxes thereon as increased on 
equalization, that it is willing to pay 
the tax as returned, it may be held 
liable for the taxes on the value of 
its stock as returned, although an 
assessment thereof would be unau- 
thorized, but will not be held liable 
for any amount due to the increase 
of valuation. Lampasas First Nat. 
Bank y. Lampasas, 78 S.W. 42, 33 Tex. 
Civ.App. 530. 


22. First Nat. Bank of Gulfport, 
Miss., v. Adams, 42 S.Ct. 323, 258 U.S. 
362, 66 L.Ed. 661 [rev 85 So. 308, 123 
Miss. 279 (den sug error 84 So, 707)]. 


23. Folsom v. First Nat. Bank, 121 
So. 560, 97 Fla. 424; Folsom v. First 
Nat. Bank, 121 So. 559, 97 Fla. 425; 
Roberts v. American Nat. Bank of 
Pensacola, 121 So. 554, 97 Fla. 411; 
Hamilton v. Exchange Nat. Bank of 
Muskogee, 242 P. 860, 114 Okl. 30; 
In re Durant Nat. Bank, 230 P. 712, 
107 Okl. 65; Board of Equalization 
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respect of their shares, and the 


tax is invalid under the federal statute.22 


Surplus. Where not authorized by the federal or 
state statute, the surplus and undivided profits 
of a national bank cannot be taxed eo nomine against 
the bank?® or against the shareholders.24 
has been held that the taxation by a state, of the 
surplus capital of a national bank, in excess of the ' 
amount required to be carried to its surplus fund, 
is not in conflict with the federal statutes or an 
encroachment upon the constitutional powers of 
the federal government,?® since it is not taxation 
of the means or agencies employed by the federal 
government for the execution of its constitutional 
powers, but is the taxation of the property of such 
agents, and is in effect the taxation of shareholders 
on the market value of their shares. 


[§ 274] (3) Real Estate. Under the express pro- 


But it 


of Kingfisher County v. People’s Nat. 
oe Kingfisher, 193 P. 622, 79 


24. Roberts v. American Nat. Bank 
of Pensacola, 121 So. 554, 97° Fla. 
411 [foll Folsom v. First Nat. Bank, 
121 So. 559, 97 Fla. 425, and Folsom 
v. First. Nat. Bank, 121 So. 560, 97 
Fla. 424]. 2 


Taxation of shares of stockholders 
in general see infra §§ 275-280. 


25. Peterborough First Nat. Bank 
vo meverporouen, 56 N.H. 38, 32 Am.R. 


26. Peterborough First Nat. Bank 
v. Peterborough, supra. : 


[a] Reason for rule.—‘The ac- 
cumulation of a surplus in excess of 
the amount required by statute is 
a voluntary matter on the part of 
the bank. It is neither\forbidden nor 
required by the statute. Its net earn- 
ings in excess of the amount re- 
quired to be set aSide as a surplus 


fund, may be divided among the . 


stockholders. If so divided, it of 
course becomes the absolute property 
of the stockholders, but until so di- 
vided their interest in the same is 
only contingent, but the fund while 
undivided, tends to increase the mar- 
ket value of their shares. The neg- 
lect to divide the net earnings to the 
extent allowed by law can in no way 
defeat or obstruct or affect the ob- 
ject which the government had in 
view in the establishment of these 
banks. The only effect of the neglect 
to divide such earnings is to increase 
the strength and efficiency of the 
bank, and thereby more certainly ac- 
complish the object of its establish- 
ment. The surplus, to the extent 
above named, being then a matter 
wholly outside the requirements of 
the statute, and in no way impairing 
or defeating the object of estabiish- 
ing such agencies of the national 
government, but having, on the con- 
trary, rather the opposite effect, and 
the surplus being the exclusive 
property of the bank, subject to its 
unrestricted control, I see no reason 
why the state, in the exercise of a 
power which it never surrendered to 
the national government, to wit, that 
of taxing the polls and estates with- 
in its limits, cannot provide for the 
taxation of the surplus earnings of 
the national banks located within 
its borders to the extent above named. 
It is only doing directly what it has 
undoubtedly the right to do indirect- 
ly, as has before been remarked, if 
it should see fit .to enact that the 
shares of such banks should be taxed 
at their market instead of at their 
par value.” First Nat. Bank vy. Peter- 
perueh. 56 N.H. 38, 41, 22 Am.R. 
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visions of the federal statute relating to the taxa- 
tion of national banking associations, 
property-of a national bank, distinct from its capi- 
tal, is subject to taxation by, or under the authority 
The right to tax 
such property being thus established its liability to 
taxation in particular states or territories depends 
upon the statutes thereof,?° and hence such real es- 


of, the states,?® or territories.?° 


TAX ATION 


27 the real 


the purpose of 
shares ;°4 


tate cannot be taxed where the statute does not 


contemplate such taxation,?! and under the provi- 
sions of some statutes the real estate is not sub- 
ject to direct taxation where it constitutes a part 
of the bank’s eapital,?? or is used by it in the trans- 
If a portion of the capital 


action of its business.** 


General. 


of the bank is invested in real estate and the bank 


27. 12 USCA § 548 subd 3 (Rev. 
St. § 5219), which provides: ‘“Noth- 
ing herein shall be construed to ex- 
empt the real ,property of [national 
banking] associations from taxation 
in any State or in any subdivision 
thereof, to the same extent, accord- 
ing to its value, as other real prop- 


erty is taxed.’ 
28. See cases infra note 30. 
29. Talbott v. Silver Bow County, 


11°S.Ct. 594, 189 U.S. 438, 35 L.Nid: 
210; Peo. v. Moore, 1 Idaho 504; Sil- 
ver Bow County v. Davis, 12 P. 688, 6 
‘Mont. 306 [aff 11 S.Ct. 594, 139 U.S. 
438, 35 L.Ed. 210]. 


30. U.S.—Des Moines Nat. Bank v. 
Fairweather, 44 S.Ct. 28,263 U.S. 108, 
68 L.Ed. 191 [aff 181 N.W. 459, 184 
N.W. 313, 191 Iowa 1240]; McCulloch 
v. Maryland, 4 Wheat. 316, 4 L.Ed. 
579; Swords v. Nutt, 11 F.(2d) 936 
[aff 9 F.(2d) 421]; Covington City 
: Nat. Bank v. Covington, 21 F. 484; 
Titusville Second Nat. Bank v. Cald- 
well, 13 F. 429. 


Ala.—National Commercial Bank v. 
Mobile, 62 Ala. 284, 34 Am.R. 15. 


Ark.—First Nat. Bank v. Board of 
Equalization of Independence County, 
~122 S.W. 988, 92 Ark. 335. 


Fla.—Roberts v. American Nat. 
Bank of Pensacola, 121 So. 554, 97 Fla. 
411 [foll Folsom v. First Nat. Bank, 
121 So. 559, 9% Fla, 425; Folsom v. 
ee Nat. Bank, 121 So. 560, 97 Fla. 
424]. 


Idaho.—Weiser Nat. Bank y. Jeff- 
reys, 95 P. 23, 14 Idaho 659. 


Ind.—Loftin v. Citizens’ Nat. Bank, 
85 Ind. 341. 


Iowa.—National State Bank  y. 
Young, 25 Iowa 311. 
Mont.—Miles City Nat. Bank v. 


Custer County, 245 P. 265, 76 Mont. 
65; Turner v. Custer County, 245 P. 
265, 76 Mont. 64; Commercial Nat. 
Bank of Miles City v. Custer County, 
245 P. 259, 76 Mont. 45 [rev on other 
grounds 48 S.Ct. 155, 275 U.S. 502, 72 
L.Ed. 395]; Dennis vy. First Nat. Bank 
a Great Falls, 178 P. 580,-55 Mont. 
448. 


Neb.—In re First Nat. Bank of 
Aurora, 171 N.W. 912, 103 Neb. 280. 


Nev.—State v. State First Nat. 
Bank, 4 Nev. 348. 


Okl1.—State v. Moreland, 3 P.(2d) 
803, 152 Okl. 37. 


Or.—Baker City Citizens’ Nat. Bank 
vy. Baker County Bd. of Equalization, 
222) P./341,-109° Or- 669. 


Pa.—Chester County v. Chester 
County Nat. Bank, 1 Chest.Co. 130. 


Utah.—Stillman v. Lynch, 192 P. 
272, 56 Utah 540, 12 A.L.R. 552. 


Vt.—State v. Clement Nat. Bank, 
78 A. 944, 84 Vt. 167, Ann.Cas.1912D 


92 Taft.34.S.Ct..31, 281: U.S. £20, 58°L. 
Ed. 147]. 

Wash.—Dexter Horton Nat. Bank 
v. McKenzie, 124 P. 915, 69 Wash. 314. 


Wis.—Superior First Nat. Bank v. 
Douglas County, 102 N.W. 315, 124 
Wis. 15 


31. Rosenberg v. Weekes, 4 S.W. 
$99," 67) Dex. 678. 


$2. Superior First Nat. Bank v. 
Douglas» County, 102 N.W. 315, 124 
Wis. 15. 

[a] Thus, 


under a provision that 
no tax shall be dascesodupon the cap- 
ital of any bank, and which is made 
applicable to national banks, real es- 
tate of a national bank which is shown 
to have been purchased with and to 
constitute a part of its capital, as dis- 
tinguished from surplus or’ money on 
deposit, is not taxable. Superior 
First Nat. Bank v. Douglas County, 
102 N.W. 315, 124 Wis. 15. 


Yaxation of capital stock in general 
see supra § 273. 


33. Middletown Nat. Bank v. Mid- 
dletown, 51 A. 138, 74 Conn. 449. 


_ [a] Thus, under statutes provid- 
ing for the taxation of property of 
every corporation whose stock is not 
taxable, and whose property is not 
exempt by law, and providing that 
real estate owned by a corporation, 
not required in its business shall be 
taxed, and that so much of the capital 
of a national bank as may be invested 
in real estate on which it pays a tax 
shall be deducted from the market 
value of its stock, real estate of a na- 
tional bank used in the transaction of 
its business is not subject to direct 
taxation. Middletown Nat. Bank v. 
Middletown, 51 A. 138, 74 Conn. 449. 


24. Loftin v. Citizens’ Nat. Bank, 
85 Ind. 341; Morgan County v. Mar- 
tinsville First Nat. Bank, 57 N.E. 
728, 25 Ind.App. 94; Peo. v. Tax, etc., 
Com’rs, 80 N.Y. 573; Franklin County 
Com’rs v. Commercial Nat. Bank, 24 
OhioN.P.N.S. 537. 


[a] In order to avoid discrimina- 
tion (1) if the value of real estate is 
deducted in valuing the capital stock 
in the case of state banks, such de- 
duction must also be allowed in the 
case of national banks. Loftin v. 
Citizens’ Nat. Bank, 85 Ind. 341. (2) 
Discrimination against national banks 
in general seé infra §§ 281-289. 


[b] Building on leased property.— 
Where the bank has invested a part 
of its capital in a building erected by 
it on leased land, the building being 
the property of the bank and taxable 
under the statutes as real estate, only 
the value of the building should be 
deducted in assessing the value of 
the shares of stock. Peo. v. Tax, ete., 
Comirs, 80 N.Y? 5773) 


Taxation of.shares of stockholders 


[§§ 274-275 


is taxed upon such real estate, its value should he 
deducted in estimating the value of the stock for 


taxing the shareholders on their 


or conversely, if the shareholders are 
taxed on the full market value of their shares with- 
out any deduction, such real property, in order to 
avoid double taxation, should not be assessed as 
such against the bank.*® 


[§ 275] (4) Shares 
Permission to tax the shares of stock of 
national banks has been expressly given by an act 
of congress,** which has been held constitutional ;** 
and accordingly, subject to the provisions against 


of Stockholders?*—(a) In 


in general see infra §§ 275-280. 


Taxation on capital and on shares 
as double taxation see supra § 84. 


35. Rice County v. Citizens’ Nat. 
Bank, 23 Minn. 280. But see Morgan 
County v. Martinsville First Nat. 
Bank, 57 N.E. 728, 25 Ind.App. 94 
(holding that where the statutes ex- 
pressly provide for an assessment of 
real estate to the bank and a deduc- 
tion of its value in estimating the 
value of the shares of stock, if the 
shareholders are assessed without 
such deduction no wrong is done ex- 
cept to them, and that the bank is not 
entitled to recover the taxes paid by 
it upon the real estate which was 
properly assessed to it). 


36. Cross references: 


Assessment of shares of national 
bank stock see infra § 848. 


Place of taxation see infra § 659. 
Taxation of shares of stockholders: 
Generally see supra § 254. 


In banks in general see supra §§ 
265-267. 


37. 12 USCA § 548 [Rev. St. § 5219 
as amended by act March 4, 1923] 
(which provides: ‘The legislature of 
each State may determine and direct, 
subject to the provisions of this sec- 
tion, the manner and place of taxing 
all shares of national banking asso- 
ciations located within its limits. 
The several States may tax said 
shares, or include dividends derived 
therefrom in the taxable income of ~ 
an owner or holder thereof, or tax 
the income of such associations,” and 
that “the imposition... of any 
one of the above three forms of tax- 
ation shall be in lieu of the others.” 
An amendment added March 25, 1926, 
c 88, adds a fourth method to the ef- 
fect that such associations may be 
taxed “according to or measured by 
their net income” and that the imposi- 
tion of any one of the four methods 
of taxation shall be in lieu of the 
others). 


38. Buder v. First Nat. Bank, 16 
F.(2d) 990 [rev on other grounds 8 F. 
(2d) 888, and cert den 47 S.Ct. 588, 
274° U.S. 743, 71 .d,3.1324 7. 


[a] The object of this statute is to 
avoid withdrawing the financial re- 
sources of national banks from the 
reach of state taxation, and at. the 
same time to protect the banks as 
federal agencies from state interfer- 
ence. It therefore, with certain re- 
strictions, permits the shares of the 
bank to be taxed to the shareholders, 
and, in that aspect treats the ulti- 
mate beneficial interest of the bank 
and the shareholders as one, subject 
to but one taxation ‘and by that meth- 
od only. Bank of California, Nat. 
Ass'n v. Richardson, 39 S.Ct. 165, 248 
U.S. 476, 63: L.Ed. 372 [rev 165 P. 152, 
Li Cali sis % 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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discrimination,®® shares of stock in a national bank 


TAXATION 


may be taxed as the personal property of the respec- 


tive shareholders, by or under the authority of the 
statutes of the state*® or territory.‘ 
congress is merely permissive and does not require 
the taxation of shares of national bank stock in 
the absence of local legislation providing therefor, *” 
and such shares cannot be taxed where the state 
legislature has not authorized it,t® or where the 


39. See infra §§ 281-288. 


40. U.S.—First Nat. Bank of Guth- 
rie Center v. Anderson, 46 S.Ct. 135, 
2692S Woes} 700 Lid: 91295 :- Des 
Moines Nat. Bank v. Fairweather, 44 
S.Ct. 23, 263 U.S. 108, 68 L.Ed. 191 [aff 
181 N.W. 459, 191 Iowa 1240, 184 N. 
W. 813]; Bank of California, Nat. 
Ass’n v. Richardson, 39 S.Ct. 165, 248 
U.S. 476, 63 L.Ed. 372 [rev 165 P. 152, 
175 Cal. 813]; Van Slyke v. Wiscon- 
sin, 14 S.Ct. 1168, 154.U0.S..581, 20° L. 
Ed. 240; National Rockland Bank of 
Boston v. City of Boston, 296 F. 7438, 
{aff Fourth Atlantic Nat. Bank of 
Boston v. City of Boston, 300 F. 291; 
St. Louis Nat. Bank of Commerce v. 
Allen, 223 .F..472, 139 C.C.A...20: [aff 
211 F. 743]; Covington First Nat. 
Bank. v. Covington, 129 F. 792 [aff 25 
S.Ct. 562, 198 U.S. 100, 49 L.Ed. 963]; 
Wilmington First Nat. Bank v. Her- 
bert, 44 F. 158; Omaha First Nat. 
Bank v. Douglas County, 9 F.Cas.No. 
4.799, 3 Dill.-330. 


Ala.—Sumter County v. Gainesville 
Nat. Bank, 62 Ala. 464, 34 Am.R. 30. 


Ark.—First Nat. Bank v. Board of 
Equalization of Independence County, 
122 S.W. 988, 92 Ark. 335. 


Cal.—McHenry v. Downer, 
779; 116 Cal, 20, 45 °E.R.A. 737. 


Fla.—Roberts v. American Nat. 
Bank of Pensacola, 121 So. 554, 97 
Fla. 411 [foll Folsom v. First Nat. 
Bank, 121 So. 559, 97 Fla. 425, Fol- 
som vy. First Nat. Bank, 121 So. 560, 
97 Fla. 424]. 


Idaho.—Weiser Nat. Bank v. Jeff- 
reys, 95 P. 23, 14 Idaho 659. 


Iowa.—Head v. Jefferson Bd. of 
Review, 152 N.W. 600, 170 Iowa 300; 
Judy v. Pleasant Nat. State Bank, 
110 N.W. 605, 133 Iowa 252; Morse- 
man v. Younkin, 27 Iowa 350. 


Ky.—Citizens’ Nat. Bank v. Com., 
80 S.W. 478, 118 Ky. 51, 25 Ky.L. 2254, 
81 S.W. 686, 26 Ky.L. 62; Scobee v. 
Bean, 59 S.W. 860, 109 Ky. 526, 22 
Ky.L: 1076; Com. v. Louisville First 
Nat. Bank, 4 Bush 98, 96 Am.D. 285 
{aff 9 Wall. (U.S.) 3538, 19 L.Ed. 701]; 
Com. v. Jackson, 61 S.W. 700, 22 Ky. 
L. 1788. 


La.—In re Feliciana Bank & Trust 
Co., 78 So. 169, 143 La. 46. 


Me.—Stetson v. Bangor, 56 Me. 274. 


Mass.—Austin v. Boston, 14 Allen 
359 [aff 7 Wall. (U.S.) 694, 19 L.Ed. 
224]. 


Minn.—State v. Security Nat. Bank 
of Minneapolis, 165 N.W. 1067, 139 
Minn. 162; Smith v. Webb, 11 Minn. 
500. 


Mo.—Curtis v. Ward, 58 Mo. 295; 
Hannibal First Nat. Bank v. Meredith, 
44 Mo. 500; Lionberger v. Rowse, 43 
Mo. 67 [aff 9 Wall. (U.S.) 468, 19 L. 
Ed. 721]. 


Mont.-—-Commercial Nat. Bank of 
Miles City v. Custer County, 245 P. 
259, 76 Mont. 45 [foll Turner v. Custer 
County, 245 P. 265, 76 Mont. 64; Miles 
City Nat. Bank v. Custer County, 245 
P. 265, 76 Mont.. 65, and all rev on 
other grounds Commercial Nat. Bank 
of Miles City, Mont. v. Custer Coun- 
ty, 48 S.Ct. 155, 275 U.S. 502, 72 L. 
Ed. 395]; First Nat. Bank vy. Dawson 
County, 213 P. 1097, 66 Mont. 321. 


ATE 


‘force in 1865-66 


This act of 


Neb.—In re First Nat. Bank of 
Aurora, 171 N.W. 912, 103 Neb. 280. 


N.M.—Albuquerque Nat. Bank v. 
Perea, 25 P. 776, 5 N.M. 664 [aff 13 
S.Gte 94s 47 US. 87, oie tnd Sy. 


N.Y.—Peo. v. Feitner, 83 N.E. 592, 
191 N.Y. 88 [rev 120 App.Div. 838, 105 
N.Y.S. 993]; Utica vi Churchill, 33 
N.Y. 161 [rev on other grounds 3 Wall. 
(U.S.) 3738, 18 L.Ed. 229]. 


Ohio.—Frazer v. Siebern, 16 OhioSt. 
614 [rev on other grounds 3 OhioDec. 
(Reprint) 441, 5 Am.L.Reg.N.S. 526]. 


Okl.—State v. Moreland, 8 P.(2d) 
808, (152 Ok. (37 >“Hamilton Ww) sbx- 
change Nat. Bank of Muskogee, 242 
P. 860, 114 Okl. 30; In re Durant Nat. 
Bank, 230 P. 712, 107 Okl. 65; Board 
of Equalization of Kingfisher County 
v. People’s Nat. Bank of Kingfisher, 
193 P. 622, 79 Okl. 312. 


Or.—Citizens’ Nat. Bank of Baker 
City v. Baker County Board of Equali- 
zation, 222 P. 341, 109 Or. 669 


‘Pa.—Mintzer v. Montgomery Coun- 
ty, 54 Pa. 139; Strong v. O’Donnell, 
32 Leg.Int. 283. 


Tex.—Dean v. Kopperl, 1 Tex.A.Civ. 
Cas. § 746. 


Utah.—Stillman vy. Lynch, 192 P. 
272, 56 Utah 540, 12 A.L.R. 552; Salt 
Lake City Nat. Bank v.\ Golding, 2 
Utah 1. 


Vt.—State v. Clement Nat. Bank, 78 
A. 944, 84 Vt. 167, Ann.Cas.1912D 22 
ade 8.Ct. 31,231 U.S. 120, 58 L.Ed. 


Wash.—Dexter Horton Nat. Bank 
of Seattle v. McKenzie, 124 P. 915, 69 
Wash. 314. 


W.Va.—Old Nat. Bank v. State, 52 
S.B. 494, 58 W.Va. 559, 3 L.R.A.N.S. 
584. 


Wis.—Bagnall v. State, 25 Wis. 112 


[aff 14 S.Ct. 1168, 154 U.S, 581 ap- 
pendix, 20 L.Ed. 240]. 
[a] Prospective statute.—(1) 


Where an amendatory act providing 
different methods of taxing national 
bank stock is prospective, the provi- 
sions of the prior act amended are 
applicable until date fixed in ‘the 
amending act. Commonwealth v. Cen- 
tral Nat. Bank; 143 A. 105, 293 Pa. 
404. (2) Such an act impliedly re- 
pealing one of the prior methods of 
taxation cannot be classed as an act 
changing procedure, and cannot op- 
erate retrospectively. Commonwealth 
y. Central Nat. Bank, supra. 


{[b] Repeal of statute.——An amend- 
ing and reénacting a prior act relat- 
ing to the taxation of bank stock, and 
omitting a portion of the prior act, 
impliedly repeals the portion omitted, 
Commonwealth v. Central Nat. Bank, 
143 A. 105,-293 Pa. 404. 


[ec] Municipality (1) may tax the 
stock of a national bank doing busi- 
ness within its limits. New York v. 
McLean, 63 N.E. 380, 170 N.Y. 374 
[aff 68 N.Y.S. 606, 57 App.Div. 601]. 
(2) Taxation of banks by municipal 
carporations in general see Municipal 
Corporations § 43853. 


[ad] In Illinois under the laws in 
it was held that 
shares of national bank stock were 
not subject to taxation. Peo. v. Mc- 


Conformity with federal statute. 
tional bank stock, however, may be taxed by a state 
or territory only in conformity with the limitations 
and restrictions, 
such taxation, prescribed by the federal statute 
permitting it,*° such as that they be not taxed high- 
er than other moneyed capital, employed in competi- 
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local statute is invalid.4*4 


Shares of na- 


as to the manner and extent of 


Call, 43 Ill. 286. 


41. Peo. v. Moore, 1 Idaho 504; 
Silver Bow County v. Davis, 12 P. 688, 
6 Mont. 306 [aff 11 S.Ct. 594, 139 U.S. 
438,-35 L.Ed. 210]. 


[a] “State” as used in such stat- 
ute should be construed to mean ter- 


ritory as well. Peo. v. Moore, 1 
Idaho 504, 
[b] In Hawaii there being no stat- 


ute taxing national bank shares in ac- 
cordance with law, such shares are 
not taxable as “public stocks,” In re 
Assessment, 18 Hawaii 425. 


42. State Nat. Bank v. Long, 57 P. 
639, .6 Ariz. 311. 


43. Smith v. Webb, 11 Minn. 500. 


44. Sandy Hill First Nat. Bank vy. 
Fancher, 48 N.Y. 524. 


45. U.S.—First Nat. Bank of Gulf- 
port, Miss., v. Adams, 42 S.Ct. 323, 258 
U.S. 362, 66 L.Ed. 661 [rev 85.So. 
308, 123 Miss. 279 (den sug error 84 
So. 707)]; Boise City Nat. Bank vy. 
Ada County, 37 F.(2d) 947; -Brother- 
hood Co-op. Nat. Bank v. Hurlburt, 
26 F.(2d) 957; Brotherhood Co-op. 
Nat. Bank v. Hurlburt, 21 F.(2d) 85. 


Ala.—National Commercial Bank v: 
Mobile, 62 Ala. 284, 34 Am.R. 15. 


Fla.—Roberts v. American Nat. 
Bank of Pensacola, 121 So. 554, 97 
Fla. 411 [foll Folsom v. First Nat. 
Bank, 121 So. 559, 97 Fla. 425; Folsom 
v. First Nat. Bank, 121 So. 560, 97 


Fla. 424]; Roberts v. American Nat. 
Bank of Pensacola, 115 So. 261, 94 
Fla. 427. R 


Iowa.—Home Sav. Bank v. Stewart, 
232 N.W. 471; Iowg Nat. Bank v. 
Stewart, 232 N.W. 445 [cert gr 51 S. 
Ctasosil: ; 

La.—In re Feliciana Bank & Trust 
Con (8 So. 169) 143 Law 46: 


Mass.—A. J. Tower Co. v. Common- 
wealth, 111 N.E. 966,.223 Mass. 371. 


Minn.—State v. First Nat. Bank, 
204 N.W. 874, 164 Minn. 235. 


Mont.—State v. Mady, 272 P. 691, 
83 Mont. 418; Montana Nat. Bank of 
Billings v. Yellowstone County, 252 
P. 876, 78 Mont. 62: [rev 267 P. 304, 
82 Mont. 380, in conformity to man- 
date of U. S. Supreme Court, 48 S.Ct. 
331, 276 U.S. 499, 72 L.Ed. 673]; First 
Nat. Bank v. Dawson County, 213 P. 
1097, 66 Mont. 321, 


Neb.—In re First Nat. Bank of 
Aurora, 171 N.W. 912, 103 Neb. 280. 


N.Y.—People ex rel. Hanover Nat. 
Bank of City of New York v. Gold- 
fogle, 137 N.E. 611, 234 N.Y. 345 [rev 
195 N.Y.S. 758, 202 App.Div. 712 (aff 
193 N.Y.S.. 601, 118 Mise. 79), reare 
den 139 N.E. 712, 235 N.Y. 506; and 
cert den 43 S.Ct. 432, 261 U.S. 620, 67 
L.Ed. 830]; Clark v. First Nat. Bank, 
224 N-Y.S. 10, 130 Mise. 352. 


Ohio.—Frazer v. Siebern, 16 OhioSt. 
614, 15 Am.L.Reg. 475. 


Okl.—In re Assessment of First 
Nat. Bank of Chickasha, 160 P. 469, 58 
Okl. 508, L.R.A. 1917B 294. 


Or.—Citizens’ Nat. Bank of Baker 
City v. Baker County Board of Equal- 
ization, 222 P. 341, 109 Or. 669. 


Pa.—Markoe v. Hartranft, 15 Am. 
L.Reg. 487. 
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tion with such banks;**® otherwise the state tax 
statute or taxation is void.47 Taxation of such 
shares is also subject to the principles of double 
taxation.*® 


Nature of tax. Taxation of such shares of stock 
is not a tax on the capital or property of the bank, 
but is a tax on the shares of the respective share- 
holders, as their personal property;*® and there- 
fore is measured by the value of the shares and 
not by the assets of the bank without deduction of 
its liabilities.°° The tax is on the whole interest of 
the stockholder represented by his stock, including 
his interest as such in the surplus and undivided 
profits as well as in the authorized capital and assets 
of the bank;*! and its validity is not affected by 
the fact that the assessor is required to make his 
valuation of the shares from the bank’s statement 
of its capital, surplus, and undivided profits,°? or 
by the fact that the bank is required to list the 
stock or pay the tax,®* or that the capital of the 
bank is invested in nontaxable securities.** 


Increase of stock. If the bank increases its capi- 
tal stock, the new shares are not taxable until the 
increase has been properly approved by the con- 

And see cases supra note 40. 164 Minn. 235]; 


[a] Statute not violative of fed- 
eral statute.—Determination of 


TAXATION 


Citizens’ & Southern 
Nat. Bank vy. City of Atlanta, Ga., 46 
F.(2d) 88 [aff 53 F.(2d) 557]. 


[§§ 275-276 


troller of the currency and a certificate issued to the 
stockholder,®> notwithstanding they are paid for 
before that time and are included in a dividend 
declaration.®® . 


[§ 276] (b) Under 1923 and 1926 Amendments of 
Federal Statute in General. Prior to 1923 the only 
tax of stock permissible under the federal statute, 
was an ad valorem tax on shares of stock in the 
bank,®? and dividends from such shares were not 
taxable.5® But by an amendment enacted in that 
year,°® the scope of the state’s power to tax na- 


- tional bank stock was enlarged by permitting the 


state, at its election,®® to tax the shares of the bank, 
or to include dividends derived therefrom in the 
taxable income of the shareholders or to tax the 
income of the bank,*®! but it could pursue only one 
of these methods.*? The invalidity of a state tax 
statute passed prior to 1923 did not become opera- 
tive and effective by reason of the subsequent Fed- 
eral Amendment of that year;** and if prior to the 
amendment a state had two statutes relating to such 
taxation, one only of which was effective because 
congress had consented thereto, that statute remains 


1321]. 


59. 


Act of congress March 4, 1923, 
ce 267 


[am Rev. St. § 5219]; 12 USCA 


amount of franchise tax to be levied 
on corporation by treating its shares 
of national bank stock as securities 
which, if owned by a natural person 
resident in the commonwealth, would 
be liable to taxation according to 
General Tax Law (St. [1909] ec 490) 
pt 3 § 48, does not violate U. S. Rev. 
St. § 5219 (U. S. Comp. St. [1913] § 
9784), relating to state taxation of 
shares of national banks. A. J. Tow- 
er Co. v. Commonwealth, 111 N.E. 966, 
223 Mass. 371. 


46. See infra § 281. 


47. Roberts v. American Nat. 
Bank of Pensacola, 121 So. 554, 97 
Fla. 411 [foll Folsom v. First Nat. 
Bank, 121 So. 559, 97 Fla. 425; Fol- 
som v. First Nat. Bank, 121 So. 560, 
97 Fla. 424]; People ex rel. Hanover 
Nat. Bank of City of New York v. 
Goldfogle, 137 N.E. 611, 2384 N.Y. 345 
[rev 202 App.Div. 712, 195 N.Y.S. 753 
(aff 118 Misc. 79, 193 N.Y.S. 601), re- 
arg den 139 N.E. 712, 235 N.Y. 506, 
and cert den 43 S.Ct. 432, 261 U.S. 620, 
67 L.Ed. 830]; Markoe v. Hartranft, 
(Pa.) 15 Am.L.Reg. 487. And see 
cases supra note 46. 


[a]. In Nebraska Comp. St. (1922) 
§ 5887, requiring bank shares to be 
assessed upon full millrate levy, was 
held invalid as to national banks. 
Central Nat. Bank of Lincoln v. Suth- 
erland, 202 N.W. 428. 


4s. Security Sav. Bank v. Water- 
loo Board of Review, 178 N.W. 562, 
189 lowa 463. 


[a] Thus a state cannot require 
bank real estate which is properly as- 
sessed at less than its actual value to 
be credited to the bank at only its 
assessed value, which would impose 
double taxation on the difference be- 
tween the assessed and the actual 
value. Security Sav. Bank vy. Board 
of Review of City of Waterloo, 178 N. 
W. 562, 189 Iowa 463. 


Tax on capital and on shares of 
stock as double taxation in general 
see supra § 84, 


49. U.S.—Minnesota vy. St. Paul 
First Nat. Bank, 47 S.Ct. 468, 273 U.S, 
561, 71 L.Hd. 774 [aff 205 N.W. 375, 


Iowa.—Head v. Board of Review of 
City of Jefferson, 152 N.W. 600, 170 
Iowa 300. ¢ 


Kan.—First Nat. Bank v. Moon, 170 
P. 33, 102 Kan. 334, L.R.A.1918C 986. 


Minn.—State v. Security Nat. Bank 
of Minneapolis, 165 N.W. 1067, 139 
Minn. 162; State v. Barnesville Nat. 
Bank, 159 N.W. 754, 134 Minn. 315. 


Miss.—Adams v. First Nat. Bank, 
77 So. 195, 116 Miss. 450. 


Mont.—Montana Nat. Bank of 
Billings v. Yellowstone County, 252 
P. 876, 78 Mont. 62 [rev on other 
grounds 267 P. 304, 82 Mont. 380, in 
conformity to mandate of U. S. Su- 
preme Court, 48 S.Ct. 331, 276 U.S. 
499, 72 L.Ed. 673]. 


Neb.—Creighton Nat. Bank vy. Knox 
County, 188-N.W. 301, 108 Neb. 610; 
In re First Nat. Bank of Aurora, 171 
N.W.-912, 103 Neb.. 280. 


N.Y.—Peo. v. Wells, 110 N.Y.S. 829, 
58 Misc. 252. 


50. State of Minnesota v. First 
Nat. Bank, 47 S.Ct. 468, 273 U.S. 561 
71 LeEd. 774 [aff 205 N.W. 375, 164 
Minn. 235]. 


Assessment of national bank stock 
in general see infra § 848. 


51. Covington City Nat. Bank v. 
Covington, 21 F. 484. é 


52. Hannan v. First Nat. Bank, 
269 F. 527 [appeal dism 45 S.Ct. 9, 
266 U.S. 638, 69 L.Ed. 482]. 


53. See infra § 278. 
54. See infra § 277. 


55. Charleston vy. People’s Nat. 
Bank, 5 S.C. 103, 22 Am.R, 1. 


56. Charleston v. 
Bank, supra. 


57. Buder v. First Nat. Bank, 16 
F.(2d) 990 [rev 8 F.(2d) 883, and cert 
den. 47 (S.Ct..588, 274° U:S>) 743) 071 4 
Ed. 1321]; Hartford First Nat. Bank 
LOR Saas 203 N.W. 721, 187 Wis. 


58. Buder v. First Nat. Bank, 16 F. 
(2d) 990 [rev 8 F.(2d) 883, and cert 
den 47 S.Ct. 588, 274 U.S. 748, 71 L.Ed. 


People’s Nat. 


‘dividends derived therefrom 


§ 548. 


[a] Amendment 1926.—Act of con- 
gress March 4, 1923, ec 267, 12 USCA 
§ 548, was further amended by Act 
March 25, 1926, c 88, to read in part 
as follows: “The several states may 
(1) tax said shares, or (2) include 
F in the 
taxable income of an owner or holder’ 
thereof, or (3) tax such associations 
on their net income, or (4) according 
iat or measured by their net income,” 
etc. 


60. First Nat. Bank v. Buder, 8 
¥.(2d) 888 [rev on other grounds 16 
F.(2d) 990 (cert den 47 S.Ct. 588, 274 
U.S. 743, 71 L.Ed. 1321)]. 


[a] Acts not election—The fact 
that the taxing officers assess the 
shares of a national bank under one 
statute before making an assessment 
on the income derived from such 
shares, under another statute, is not 
an election to tax by the first method, 
even if such officers were authorized 
to make an election. First Nat. Bank 
v. Buder, 8 F.(2d) 883 [rev on other 
grounds 16 F.(2d) 990 (cert den 47 


S.Ct. 5883 2749) US. 7435, 7 ea ds 
A321) : ie 
[b] Time of election.—An elec- 


tion made April 18, 1925, to tax na- 
tional bank stock under the amend.- 
ment passed by congress March 4, 
1923, held not to be as soon as leg- 
islature could act. First Nat. Bank 
v. Buder, 8 F.(2d) 883 [rev on other 
grounds 16 F.(2d) 990]. 


61. Ex parte Buder, 46 S.Ct. 55 
271 U.S. 461, 70 L.Ed. 1036. ie 


oon Pees Nat. Bank v. Buder, 8 F. 
rev on other grounds 16 F, 
(2a) 990). ; a 


{a] Tax on shares of national bank 
precludes tax on income from divi- 
dends of shares, under such federal 
statute. First Nat. Bank v. Buder, 8 
F.(2d) 883 [rev on other grounds 16 
F.(2d) 990]. See also Central Nat. 
Bank of Lincoln v. Sutherland, 202 
N.W. 428, 113 Neb. 126. 


63. Central Nat. Bank of Lincoln 
v. Sutherland, supra. See also Con- 
stitutional Law § 99. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


- 


Re ig: 


§§ 276-278] s 


the only effective law after such amendment.®4 


Tax on income. Under this amendment a tax on 
the net income of a national bank is not a tax on 
the corporate franchise of the bank,*® but is a spe- 
cial tax to be levied strictly in accordance with the 
federal statute;°® and where a state taxes income 
from shares of a national bank it precludes the state, 
or a municipality therein, from taxing such shares.°7 
But where the state income tax statute does not tax 
the bank or its shares,*® shares of a national bank 
having branches may be taxed in a municipality 
where a branch is located, in proportion to its eapi- 
tal there employed.*® 


Election of bank. A statute permitting a national 
bank to make an election to be taxed on its net 
income’? must be construed in the light of the pre- 
existing law, the mischief to be remedied. and the 
object to be acecomplished;?1 and where such an 
election has been filed before an amendment. of the 
statute, requiring the election to be made _ there- 
under, has become of full force, the right of elec- 
tion to be taxed under the former statute is not 
affected by such amendment, which merely imposes 


TAXATION 
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a minimum tax, and which has no retroactive provi- 


*sions.72 


[§ 277] (c) Effect of Investment of Bank’s Capi- 
tal in Nontaxable Securities.7® Since a tax on the 
shares of stock in a national bank is a tax on the 
stockholders and not a tax on the capital or prop- 
erty of the bank,’4 or on securities in which such 
capital is invested,7® the state may therefore tax 
the shareholders on their shares of stock in a na- 
tional bank, notwithstanding some or all of the capi- 
tal of the bank, which is considered in valuing the 
shares, is inyested in nontaxable property or se- 


curities,’® such as in securities of the United States 


government.‘” It has been held, however, that 
where there is a contract between the state and the 
bank in respect to the exemption of the bonds or 
securities from taxation, such exemption extends 
to its shares of stock in the hands of individual 
shareholders and entitles them to a deduction from 
the value of their shares for that proportion of the 
value invested in the bonds.78 — 


[§ 278] (d) Assessment against, or Payment of, 
Tax by Bank. As in the case of banks in general?® 


64. See infra this note. 


[a] In Missouri statute taxing na- 
tional bank stock remained only valid 
statute relating to such taxation after 
amendment of federal statute, not- 
withstanding existence of another 


state statute authorizing tax on in- 


come from stock. Buder v. First Nat. 
Bank,.16 F.(2d) 990 [rev 8 F.(2d) 883, 
and cert den 47 S.Ct. 588, 274 U.S. 
743, 71 L.Ed. 1321}. 


65. In re Washington Mut. Sav. 
Bank, 289 P. 555, 157 Wash. 698 [reh 
den 290 P. 697, 157 Wash. 351, 71 A.L. 
R. 232]; Washington Mut. Sav. Bank 
v. Chase, :289 P. 555, 157 Wash. 698; 
United Diversified Securities Corpo- 
ration v. Chase, 289 P. 554, 157 Wash. 
699; Aberdeen Savings & Loan Ass’n 
v. Chase, 289 P. 536, 157 Wash. 351, 
71 A.L.R. 232. 


66. In re Washington Mut. Sav 
Bank, 289 P. 555, 157 Wash. 698 [reh 
den 290 P. 69%, 157 Wash. 351, 71 A. 
L.R. 232]; United Diversified Securi- 
ties Corp. v. Chase, 289 P. 554, 157 
Wash. 699; Aberdeen Sav. & Loan 
Ass’n v. Chase, 289 P. 536, 157 Wash. 
Sol, iw As ua. 232: 


67. Citizens’ & Southern Nat. Bank 
v. City of Atlanta, Ga, 46 F.(2d) 88 
[aff 53 F.(2d) 557). 

68. Income taxes in general see in- 
fra XX. 

69. Citizens’ & Southern Nat. Bank 
v. City of Atlanta, Ga., 46 F.(2d) 88 
[aff 53 F.(2d) 557]. 

70. See supra text and notes 60- 
62. 

71. McMorrow v. National Shaw- 
mut Bank of Boston, 156 N.E. 48, 259 
Mass. 14. 

72. McMorrow v. National Shaw- 
mut Bank of Boston, supra. 

73. As to banks in general see 
supra § 271. 

Exemption of capital and stock in 
general see infra § 480. 


74 See supra § 275. 


75. First Nat. Bank v. Board of 
Equalization of Independence County, 
122 S.W. 988, 92 Ark. 335; First Nat. 
Bank v. Anderson, 192 N.W. 6, 196 
Iowa 587 [rev on other grounds 46 
S.Ct. 135, 269 U.S. 341, 70 L.Ed. 295]; 
State ex rel. Orr v. Buder, 271 S.W. 
508, 308 Mo. 287, 39 A.L.R. 1199. 


[a] Thus the taxation of shares 


of stock in a national bank, based up- 
on total capital, surplus and undivid- 
ed profits of the bank, part of which 
was invested in United States bonds 
and other securities which were ex- 
empt from taxation by the state, is 
not a tax on the government securi- 
ties. Farmers’ & Miners’ Sav. Bank 
v. Neighbour, 192 N.W. 159, 195 Iowa 
394; First Nat. Bank v. Anderson, 192 
N.W. 6, 196 Iowa 587 [rev 46 S.Ct. 
135, 269 U.S. 341, 70 L.Ed. 295]. 


[b] “Shares . . . whose values 
are represented by nontaxable securi- 
ties, is not a tax upon those securi- 
ties at all, but a tax upon the privi- 
lege which congress has conferred 
upon those institutions [national 
banks] in the use of such bonds,” 
that is of issuing notes against bonds 
deposited in the:United States treas- 
ury. State ex rel. Orr v. Buder, 271 
S.W. 508, 511, 308 Mo. 237, 39 A.L.R. 
1199. é 


76. First Nat. Bank v. Board of 
Equalization of Independence County, 
122. S.W. 988, 92 Ark. 335; . Utica v. 
Churchill, 33 N.Y. 161 [aff 43 Barb. 
550 (mod in part 3 Wall. (U.S.) 573, 
18 L.Ed. 229)]. 


[a] Actual value.—State may tax 
shares of stock in a national bank at 
their actual value, without regard to 
the fact that a part or the whole of 
the capital stock of the bank is in- 
vested in nontaxable bonds, as taxa- 
tion of the shares is not taxation ei- 
ther of the capital stock or of the 
nontaxable bonds. First Nat. Bank v. 
Board of Equalization of Independ- 
ence County, 122 S.W. 988, 92 Ark. 
335. ; 


Valuation of shares of stockhold- 
ers see infra § 843. 


77. U.S.—Cleveland Trust Co. v. 
Lander, 22 S.Ct. 394, 184 U.S. 111, 46 
L.Ed. 456; New York v. New York 
Tax Com’rs, 4 Wall. 244, 18 L.Ed. 344; 
Van Allen v. Assessors, 3 Wall. 573, 
18 L.Ed. 229; People’s Sav. Bank v. 
Layman, 134 F. 635; Exchange Nat. 
Bank v. Miller, 19 F. 372; hicago 
First Nat. Bank v. Farwell, 7 F. 518, 
10. Biss. 270. 


Ala.—McIver v. Robinson, 53 Ala. 
456. 


Ark.—First Nat. Bank v. Board of 
Equalization of Independence County, 
122 S.W. 988, 92 Ark. 335. 


Ill. Peo. v. Bradley, 39 I11. 130 [rev 


on another ground 4 Wall. (U.S.) 459, 
18 L.Ed. 433]. 


Iowa.—First Nat. Bank vy. Ander- 
son, 192 N.W. 6, 196 Iowa 587 [rev 
on other grounds 46 S.Ct. 135, 269 U. 
S. 341, 70 L.Ed. 295];. Farmers’ & 
Miners’ Sav. Bank v. Neighbour, 192 
N.W. 159, 195 Iowa 394; Independence 
First Nat. Bank y. Independence, 99 
N.W. 142, 123 Iowa 482; National 
State Bank v. Burlington, 94 N.W. 
234, 119 Iowa 696. 


La.—Shreveport First Nat. Bank v. 
Board of Reviewers, 5 So. 408, 41 La. 
Ann, 181. 


Mont.—Montana Nat. Bank § of 
Billings v. Yellowstone County, 252 
P. 876, 78 Mont. 62 [rev 267 P. 304, 
82 Mont. 380, in conformity to man- 
date of U. S. Supreme Court, 48 §.Ct. 
331, 276 U.S. 499, 72 L.Hd. 673). 


Neb.—In ‘re First Nat. Bank of 
Aurora, 171 N.W. 912, 103 Neb. 280. 


N.J.— Jewell v. Hart, 31 N.J.Law 
434; Fox v. Haight, 31 N.J.Law 399. 


N.Y.—Williams y. Weaver, 75 N.Y. 
30 [aff 100 U.S. 547, 25 L.Nd. 708]; 
Peo. v.: Tax Com’rs, 35 N.Y. 423 [aft 
4 Wall. (U.S.) 244, 18 L.Ed. 344]; 
Utica v. Churchill, 33 N.Y. 161 [rev 
on other grounds 3 Wall. (U.S.) 573, 
18 L.Hd. 229]; Peo. v. Barton, 44 
Barb. 148, 29 How.Pr. 371. 


Ohio.—Frazer v. Siebern, 16 OhioSt.. 
614; Cleveland Trust Co. v. Lander,. 
19 QOhioCir.Ct. 271, 10 OhioCir.Dec. 
452. ; 


Tex.—Harrison v. Vines, 46: Tex. 
15; Adair v. Robinson, 25 S.W. 734, 
6 Tex.Civ.App. 275. 


[a] Thus a state statute taxing 
national bank stock and basing the 
assessment on the aggregate of the 
capital surplus and undivided earn- 
ings, without any deduction on ac- 
count of federal tax-exempt securi- 
ties and stock in federal reserve 
banks, is valid. Des Moines Nat. 
Bank v. Fairweather, 44 S.Ct. 23, 263 
U.S. 108, 68 L.Ed. 191. [aff 181 Nw. 
459, 184 N.W. 313, 191 Iowa 1240]. 


Taxation of capital invested in 
United States securities see infra § 
3T3: 


78. In re Assessment of First Nat. 
Bank, (Okl.) 160 P. 469, L.R.A.1917B 
294. 


79. See supra § 267, 
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the validity of such a tax, as being a tax against the 


stockholders and not against the bank, is not af-- 


fected by the fact that the statute, in effect, makes 
the bank an agent of the stockholders or collector 
to collect the tax,8° as by requiring the shares of 
stock to be assessed or listed by or in the name of 
the bank,’ or by requiring the bank to pay the 
taxes assessed against its stockholders in the first 
instance, and to look to them individually for reim- 
bursement;*? or to pay the taxes out of earnings 
or dividends falling due to the stockholders,** al- 
though the bank has ceased to be a going concern 
prior to the assessment date.** Such a statute 1s 
not invalid even though it makes no provision for 
recovery by the bank from the shareholders for the 
taxes paid by it.*° 


[§ 279] (e) Bank as Stockholder. A national 
bank may be taxed as stockholder on shares held by 
it in other national banks,®* and the shares so held 
cannot be considered as assets of the owner bank 
for the purpose of taxing them on their shares.*7 


80. State v. Security Nat. Bank,| Webster County, 


173 N.W. 885, 143 Minn. 408; First 
Nat. Bank v. Dawson County, 213 P. 
1097, 66 Mont. 321; Clark v. First 
Nat. Bank, 224 N.Y.S. 10, 130 Misc. 
352. And see cases infra notes 81-84. 


Neb. 813]. 
Okl.—Board 
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113° N.W. 
Neb. 815 [rev reh 110 N.W. 535, 77 


of Equalization of 
Kingfisher County~v. People’s Nat. 


[§§ 278-280 


But shares of a state bank owned by a national 
bank, being capital, can be reached only by a tax 
upon the shares of the national bank,** and are to 
be considered as an asset of the bank, in determin- 
ing the value of the stock taxable to its stockhold- 
ers.°® 


Shares of stock in a federal reserve bank owned 
by a national bank are taxable under the federal 
statute,?® notwithstanding the capital stock of the 
federal reserve bank is exempt from taxation.®* 


\ 

[§ 280] (f) Nonresident Stockholders.°? Under 
the provisions of the federal statutes that shares of 
stock of a national bank may be taxed “at the 
place where the bank is located and not elsewhere,”?* 
and that the word “place” as so used, shall be con- 
strued to mean the state within which the bank is lo- 
cated,®* as between different states, the situs of shares 
of stoek of a nonresident stockholder, for purposes of 
taxation, is in the state where the national bank is 
located,®® in the city or town, or taxing district, 


pays the debts of another, at his re- 
quest can recover the amount from 
him.’” Adams v. First Nat. Bank, 77 
So. 195, 116 Miss. 450, 454. 


86. Des Moines Nat. Bank v. Fair- 


£90) PEG 


[a] Rule applied.—The tax, al- 
though collectable by the bank, is due 
from the owners of the stock and is a 
property tax, so that the bank is not 
entitled to have it reduced because 
it has only enjoyed the benefit of 
government protection for a portion 
of the year. Peo. v. Wells, 58 Misc. 
252, 110 N.Y-.S. 829. 

81. Minn.—State v. Security Nat. 
Bank, 173 N.W. 885, 148 Minn. 408. 


Mo.—Springfield v. Springfield 
First Nat. Bank, 87 Mo. 441. 


Neb.—Blue Hill First Nat. Bank 
v. Webster County, 113 N.W. 190, 77 
Neb. 815 [rev reh 110 N.W. 535, 77 
Neb. 813]. 


N.Y.—Clark v. First Nat. Bank, 224 
N.Y.S. 10, 130 Misc. 352. 


Okl.—Board of Equalization of 
Kingfisher County v. People’s Nat. 


Bank of Kingfisher, 193 P. 622, 79 
Ok. -312: 
[a] “It is in substance a tax 


against the stockholders on account 
of the ownership of the stock, and the 
bank is constituted a tax collector to 
collect the tax from the stockhold- 
er.” State v. Security Nat. Bank, 
173 N.W. 885, 143 Minn. 408, 412. 


[b] Refusal of the bank officers to 
furnish a list of shareholders to the 
assessor does not justify him in 
making the assessment for such stock 
against the bank property. Spring- 
field v. Springfield First Nat. Bank, 
87 Mo. 441. 


Report or statement by bank in 
general see infra § 848. 


82. U.S.—Louisville First Nat. 
Bank v. Kentucky, 9 Wall. 353, 19 L. 
Ed. 701; National Bank of Commerce 
in St. Louis v. Allen, 223 F, 472, 139 
CIC AS 20, fait 21. 743]: “Harer! vi 
American Nat. Bank, 159 F. 396, 86 


C.C.A. 334; Whitney Nat. Bank v. 
Parker, 41 F. 402. 
Ala.—Tarrant v. Bessemer Nat. 


Bank, 61 So. 47, 7 Ala.App. 285. 


Mass.—A. J. Tower Co. v. Common- 
wealth, 111 N.E. 966, 223 Mass. 371, 


Miss.—Adams v. First Nat. Bank, 
77 So. 195, 116 Miss. 450. 


Neb.—Blue Hill First Nat. Bank y. 


pane of Kingfisher, 193 P. 622, 79 Okl. 
312. 


[a] Validity of statute.—A_ stat- 
ute taxing national bank stock and 
requiring it to be assessed to the 
stockholders as their pr6perty, and 
requiring the bank to pay the tax and 
look to the stockholders for reim- 
bursement, is not inconsistent with 
U. S. Rev. St. § 5219, relating to con- 
gressional assent to state taxation of 
national banks and the stock thereof. 
Des Moines Nat. Bank v. Fairweather, 
44 S.Ct. 23, 263 U.S. 108, 68 L.Ed. 191 
[aff 181 N.W. 459, 184 N.W. 313, 191 
Iowa 1240]; Tarrant v. Bessemer 
Nat. Bank, 61 So. 47, 7 AlazApp. 285: 


Payment of stockholders’ taxes by 
bank in general see infra IX, A. 


83. State v. Security Nat. Bank of 
Minnéapolis, 165 N.W. 1067, 139 Minn. 
162; State v. Barnesville Nat. Bank, 
159 N.W. 754, 134 Minn. 315; Mechan- 
ics’ Nat. Bank v. Baker, 46 A. 586, 65 
N.J.Law 113 [aff 48 A. 582, 65 N.J. 
Law. 549]; Farmers’ Nat. Bank vy. 
Cook, 32 N.J.Law 347. 


fa] Absolute  liability—A tax 
against the shareholders of a nation- 
al bank is an ‘absolute liability of the 
stockholders, not depending on the 
contingency that bank have assets of 
stockholders from which it might be 
required to make payment. State v. 
Security Nat. Bank, 173 N.W. 885, 143 
Minn, 408. 


84. State v. Security Nat. Bank, 
supra; State v. Security Nat. Bank 
of Minneapolis, 165 N.W. 1067, 139 
Minn. 162. ’ 


[a]. Thus where a national bank 
transferred all its property and as- 
sets to another bank and quit busi- 
ness before May ist, the assessment 
date, but retained the proceeds until 
May 15th, and then distributed them 
to its shareholders, the stock of the 
shareholders represented their inter- 
est in the proceeds of the assets on 
May ist, and was taxable therefor. 
State v. Security Nat. Bank of Minne- 
apolis, 165 N.W. 1067, 139 Minn. 162. 


85. Adams v. First Nat. Bank, 77 
So. 195, 116 Miss. 450. 


[a] Reason for this rule is “that 
such recovery may be had ‘under the 
general principle of law that one who 


weather, 44 S.Ct. 23, 263 U.S. 103, 68 
L.Ed. 191 [aff 181 N.W. 459, 191 Iowa 
1240, 184 N.W. 313]; Bank of Califor- 
nia, National Ass’n v. Richardson, 39 


S.Ct. 165, 248 U.S. 476, 68 L.Ed. 372 | 


[rev 165 P. 152, 175 Cal. 813]; Nation- 
al Bank of Redemption v. Boston, 8 
S.Ct. 442, 125 U.S. 60, 81 L.Ed. 689. 


87. Bank of California, National 
Ass’n v. Richardson, 39 S.Ct. 165, 248 
U.S. 476, 63 L.Ed. 372 [rev 165 P, 152, 
175 Cal. 813]. 


88. Bank of California, 
Ass’n v. Richardson, supra. 


Taxation of capital stock in gener- 
al see supra § 273. 


89. Bank of California, Nat. Ass’n 
v. Richardson, 39 S.Ct. 165, 248 U.S. 
476, 63 L.Ed. 372 [rev 165 P. 152, 175 
Cal. 813]. 


90. First Nat. Bank of Cincinnati, 
Ohio v. Durr, 246 F. 163 [aff sub nom. 
First Nat. Bank v. Beaman, 257 F. 
B29 169) Ci ClAge Werle 


91. First Nat. Bank of Cincinnati, 
Ohio v. Durr, supra. 


92. Place of taxation as between 
pel ee taxing districts see infra § 
659. 


National 


93. Act June 3, 1864, e¢ 106; 13 
Stscat aly 997 

94. Act Febr. 10, 1868, c 7; 15 St. 
at L. 34. 

95. U.S.—Redemption Bank v. 


Boston, 8 S.Ct. 772,-125 U.S. 60, 31. ZL. 
Ed. 689; Tappan v. Merchants’ Nat. 
Bank, 19 Wall. 490, 22 L.Ed. 189; 
Lionberger v. Rowse, 9 Wall. 468, 19 
L.Ed. 721. 


Gna v. Robinson, 53 Ala. 


Idaho.—People y. 
504. 


Ill.—Mendota First Nat. Bank v. 
Smith, 65 Ill. 44. 


Mass.—Providence Sav. Inst. v. 
Boston, 101 Mass. 575, 3 Am.R. 407. 


N.J.—Crossley v. Hast Orange, 41 
A. 712, 62 N.J.Law 583; De Baun v. 
Smith, 25 A. 277, 55 N.J.Law 110; 
Farmers’ Nat. Bank y. Cook, 32 N.J. 
Law 347; State v. Hart, 31 N.J.Law 
Beye State vy. Haight, 31 N.J.Law 


Moore, 1 Idaho 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 280-282] 


where located ;°* and conversely a stockholder can- 
not be taxed thereon in the state where he resides 
if the bank is located in another state.97 


[§ 281] (5) Discrimination against National 
Bank Stock—(a) Provisions of Federal Statute in 
General.°® The national bank act of 1864 limited 
the right of the states to tax shares of stock in the 
national banks by providing that such taxation 
should not “exceed the rate imposed upon the shares 
in any of the banks organized under the authority 
of the state,”®® under which provision it was a con- 
dition to the power to tax shares in national banks 
that the state should, so far as it had the capacity, 
tax in like manner the shares of state banks of issue ;1 
and if a state imposed no taxes on shares of stock 
in its own banks, neither could it tax stock in the 
national banks at all;? and the same rule was ap- 
plied where the state imposed a tax on the capital 
stock of the state banks but exempted their shares 
in the hands of the individual stockholders.* This 
act was amended in 1868, by omitting the reference 
to state banks and providing that “the taxation 
shall not be at a greater rate than is assessed upon 
other moneyed capital in the hands of individual 
citizens of such State,”* which provision was car- 
ried into the revised statutes,> and is now embodied 


in the United States Code to the effect that in ease 


of a tax on shares the tax shall not be at a greater 
rate than is assessed upon other moneyed capital 
in the hands of individual eitizens coming into com- 
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petition with the business of national banks.° Such 
a provision by act of congress is superior to a state 
constitution.” 


Construction. Such a statute is to be read and 
construed in the light of its purpose,* and should be 
liberally construed to give effect to such purpose 
of congress, and in recognition of the efforts of the 
state legislatures to apply the same method and 
rate of taxation to state banks as are applied to 
national banks.® 


Curative statute. The provision of an amendment 
to the federal statute authorizing the states to le- 
galize, ratify, or confirm any tax theretofore paid, 
levied, or assessed upon shares of national bank 
stock, to the extent that such tax would be valid 
under the prior statute,t®° does not legalize in- 
valid taxes theretofore levied,!! but merely author- 
izes the state to ratify and collect such a tax to the 
extent that it would have been valid originally.!? 


[§ 282] (b) Purpose and Effect in General. The 
purpose of such restrictive provision is not to con- 
trol the power of the state on the subject of taxa- 
tion,t® or to prohibit the exemption of particular 
kinds of property,'* but to protect capital invested 
in national bank shares and prevent any unfair or 
unfriendly discrimination against national banks, in 
matters of state taxation, in favor of individuals 
or institutions carrying on a similar business and 


N.Y¥.—People v. Tax Com’rs, 35 N. 
Y. 423 [aff 4 Wall. (U.S.) 244, 18 L. 
Ed. 344]. 


: N.C.—Kyle v. Fayetteville, 75 N.C. 
45. 


5 ap Oe ae ca County v. Ely, 6 Phila. 
414. . / 


Vt.—Clapp v. Burlington, 
579, 1 Am.R. 355. 


[a] No ,personal liability.—A1- 
though the state may thus tax stock 
owned by a nonresident, it cannot 
impose on him any personal liability 
for the taxes. New York y. McLean, 
68 N.Y.S. 606, 57 App.Div. 601 [aff 
63 N.E. 380, 170 N.Y. 374]. 


96. See infra § 659. 


e7. Flint v. Boston Bd. of Alder- 
men, 99 Mass. 141, 96 Am.D. 713; De 
Baun v. Smith, 25 A. 277, 55 N.J.Law 
110: Bucks County v. Ely, 6 Phila. 
(Pa.) 414. And see cases supra note 
95. 


42 Vt. 


28. As violating constitutional re- 
quirement of equality and uniformity 
see supra § 40 et seq. 


99. Act June 3, 1864, c 106; 13 St. 
SPA 99 1 LS Lt 2s 


1. Lionberger v. Rouse, 9 Wall. 
(U.S.) 468, 19 L.Ed. 721 [aff 43 Mo. 
67]. 


[a] Charter exemption of state 
banks.—Where a state imposed a tax 
at a certain rate upon shares of stock 
in all banks generally, the statute 
was not invalid in its application to 
national banks merely because there 
were two banks of issue in the state 
which, by their charters, were ex- 
empted from taxation. Lionberger v. 
Rouse, 9 Wall. (U.S.) 468, 19 L.Ed. 
721 [aff 43 Mo. 67]. 


2. Lionberger v. Rouse, 9 Wall. 
(U.S.) 468, 19 U.Ed. 721; Bradley v. 
Illinois, 4 Wall. (U.S.) 459, 18 L.Ed. 
433; Van Allen v. Assessors, 3 Wall. 
(U.S.) 5738, 18 L.Hd. 229; Wright v. 
Stilz, 27 Ind. 338; Hubbard v. John- 
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son County, 23 Iowa 130; Frazer v. 


Siebern, 16 OhioSt. 614. 


3. Bradley v. Illinois, 4 Wall. (U. 
S.) 459, 18 L.Hd. 483; Van Allen v. 
Assessors, 3 Wall. (U.S.) 573, 18 L: 
Ed. 229; Smith v. Tecumseh. First 
Nat. Bank, 17 Mich. 479; Matheson v. 
Boyd, 32 N.J.Law 273; Salt Lake City 
Nat. Bank y. Golding, 2 Utah 1. But 
see Van Slyke v. State, 23 Wis. 655 
faff 14 S.Ct. 1168, 154 U.S. 581 appen- 
dix, 20 L.Ed. 240] (holding that a 
state could tax the ‘shares of nation- 
al banks, although it did not tax eo 
nomine the shares of banks organ- 
ized under its own authority, but only 
their capital, provided such tax was 
a full equivalent for that imposed on 
national banks). 


4 Act Febr. 10, 1868, c 7 (15 St. 
at ala BAD 


5. U.S. Rev. St. § 5219. And see 
Merchants’ Nat. Bank vy. Richmond, 
4A FSiOtet6 19) 620) 256 WtS).63.539 650. i 
Ed. 1135 (discussing the history of 
these provisions). 

6. 12 USCA~§ 548 subd 1(b), as 
amended by Act March 25, 1926. 


7. Commercial Trust Co. of New 
Jersey v. Hudson County Board of 
Taxation, 92 A. 263, 86 N.J.Law 424 
[aff 92 A. 799, 87 N.J.Law 179]. 


Supremacy of federal government 
in general see United States [39 Cyc 
693]. 

8. Mercantile Nat. Bank vy. New 
Yorke-7.S. Ct 826, 121 U.S. )138, \30) IL. 
Ed. 895. 


Purpose of statute see infra § 282. 


9. First Nat. Bank vy. Anderson, 
192 N.W. 6, 196 Iowa 587 [rev on oth- 
er grounds 46 S.Ct. 135, 269 U.S. 341, 
70 L.Ed. 295). 

10. Act March 4, 1923, am U. S. 
Rev. St. § 5219. 


11. State v. First Nat. Bank, 204 
N.W. 874, 184 Minn. 235 [disappr Mc- 
Farland v. Georgetown Nat. Bank, in- 
fra]. 


[a] In Kentucky, the court con- 
strued such provision as legalizing 
prior taxes which would be valid un- 
der the statute as amended, but were 
invalid under the statute as it stood 
when the tax was levied. McFarland 
v. Georgetown Nat. Bank, 270 S.W. 
995, 208 Ky. 7 [aff 47. S.Ct. 467, 273 
U.S. 568, 71 L.Hd. 779). 


12. Minnehaha Nat. Bank v. Ander- 
son, 2 F.(2d) 897; State v. First Nat. 
Bank, 204 N.W. 874, 164 Minn. 235. 


13. Roberts v. American Nat. Bank 
of Pensacola, 121 So. 554, 97 Fla. 411; 
First Nat. Bank v. Anderson, 192 N. 
W. 6, 196 Iowa 587 [rev on other 
grounds 46 S.Ct. 135, 269 U.S. 341, 70 
L.Ed. 295}; State v. Mady, 272 P. 691, 


83 Mont. 418. And see cases infra 
note 15. 
[a] It is not the policy of the fed- 


eral government to interfere with the 
method of taxing property by the 
states, or to demand that discrimina- 
tion in taxation be made in favor of 
the national banks. First Nat. Bank 
v. Anderson, 192 N.W. 6, 196 Iowa 587 
frev on other grounds 46 S.Ct. 135, 
269 U.S. 341, 70 L.Hd. 295]. 


[b], The provision does not | de- 
stroy the state’s power to classify 
property for taxation purposes. State 
v. Mady, 272 P. 691, 83 Mont. 418. 


{c] In New York L. (1923) e 897, 
amending Tax Law § 25, and adding 
sections 25—b and 25-c, taxing money 
competing with national banks with 
certain exceptions, held valid. Peo- 
ple ex rel. Broderick [et al.] v. Gold- 
fogle, 205 N.Y.S. 870, 123 Mise. 399 
[rearg den 207 N.Y.S. 188, 124 Misc. 
27, and aff 211 N.Y.S. 85, 107, 110, 114, 
117, 119, 120;-122; 213 App. Div. 677, 
702, 2706, "THO; 713; 715; Tho, TL9R: 


State’s power of taxation in general 
see Supra § 7 et seq. 

14. Roberts v. American Nat. Bank 
of Pensacola, 121 So. 554, 97 Fila. 411. 

Exemptions as not violating the 
statute see infra § 288. 
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operations and investments of a like character.*® 
Subject to the restriction that there shall be no un- 
fair discrimination,'* the statute does not require 
a state to follow the same methods in assessing and 
collecting taxes on the shares of the national banks 
which may be adopted in the case of state banks 
or other moneyed capital,!? nor does it require exact 
mathematical equality in the taxing of national bank 
shares and such other moneyed eapital,'® but only 
such practical or. substantial equality as is rea- 
sonably attainable in view of the differing situa- 
Accordingly it does not 
prohibit a discrimination which is in favor of the 
national bank stock,2° although such discrimination 
might be illegal as being in violation of the pro- 


tions of such properties.?? 


visions of a state constitution. 


“Rate” or valuation. 


15. U.S.—Des Moines Nat. Bank v. 
Fairweather, 44 S.Ct. 23, 263 U.S. 103, 
68 L.Ed. 191 [aff 181 N.W. 459, 184 
N.W. 313, 191 Iowa 1240]; Mercantile 
Nat. Bank v. New York, 7 S.Ct. 826, 
121 U.S. 138, 153, 30 L.Ed. 895; Adams 
v. Nashville, 95 U.S. 19, 24 L.Ed. 369; 
Brotherhood Co-op. Nat. Bank v. 
Hurlburt, 21 F.(2d) 85; City Nat. 
Bank v. Paducah, 5 F.Cas.No. 2,743, 
2 Flipp. 61; Omaha First Nat. Bank 
v. Douglas County, 9 F.Cas.No. 4,799, 
3 Dill. 330. 


Fla.—Folsom vy. First Nat. Bank of 
Marianna, 121 So. 560, 97 Fla. 424; 
Folsom v. First Nat. Bank of Grace- 
ville, 121 So. 559, 97 Fla. 425; Roberts 
v. American Nat. Bank of Pensacola, 
121 So, 554, 97 Pla. 411. 


Towa.—National State Bank v. Bur- 
lington, 94 N.W. 234, 119 Iowa 696. 


N.Y.—People ex rel. Hanover Nat. 
Bank of City of New York vy. Gold- 
fogle, 137 N.E. 611, 234 N.Y. 345 [re- 
arg den 139 N.E. 712, 235 N.Y. 506, and 
cert den 43 S.Ct. 432, 261 U.S. 620, 67 
L.Ed. 830]; People v. Feitner, 83 N. 
E. 592, 191 N.Y. 88; People v. Bar- 
ton, 44 Barb. 148, 29 How.Pr. 371. 


Or.—Ankeny vy. Blakley, 74 P. 485, 
44 Or. 78. 


Pa.—Boyer’s Appeal, 103 Pa. 387 
[rev 5 S.Ct. 706, 113 U.S. 689, 28 L. 
Kd. 1089). 


Va.—City of Richmond vy. Mer- 
chants’ Nat. Bank of Richmond, 98 
S.E. 643, 124 Va. 522 [rev on other 
erounds. 40. S:Ct:- 619, 256) U.S 635, 
65 L.Ed. 1135]. 


Wis.—Van Slyke v. State, 23 Wis. 
655 [aff 14 S.Ct. 1168, 154 U.S>-581]. 


meee See cases passim infra §§ 283-— 


[a] Other expressions of purpose. 
—(1) “To prevent any discrimination 
between national bank capital and 
other moneyed capital.” Merchants’ 
and Manufacturers’ Bank v. Pennsyl- 
vania, 17 S.Ct. 829, 167 U.S. 461, 465, 
42 L.Ed. 236. (2) “To prevent inju- 
rious discrimination against the mon- 
eyed capital of individual citizens in- 
vested in the shares of national 
banks.” Minnehaha Nat. Bank v. An- 
derson, 2 F.(2d) 897, 900. (3) “Po 
prevent any state, in taxing the 
shares of banks, from creating an un- 
equal competition with national 
banks, by favoring individuals engag- 
ed in operations or investments com- 
mon to the business of banking.” 
Boise City Nat. Bank v. Ada County, 
37 F.(2d) 947. (4) “To render it im- 
possible for the State . . . to ere- 
ate and fix an unequal and unfriendly 
competition by favoring institutions 
or individuals carrying on a similar 
business and operations and invest- 


The word “rate” as used 
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congress above 
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in the phrase “at a greater rate than is assessed upon 
other moneyed capital,” in the federal statute, and 
also as used in state taxation laws, is a flexible term, 
and is used in a generic and not a particular sense,”* 
and hence the prohibition as to a discrimination in 
the “rate” of taxation is not restricted to the rate 
per cent but applies to the burden of the tax, wheth- 
er this results from a discrimination in the rate of 
taxation or in the valuation of the property.”* 


[§ 283] (c) Meaning of “Moneyed Capital.”** 
The term “moneyed capital,” as used in the act of 


referred to,25 means capital em- 


ployed in the form of money, and so employed in 
business as to yield a profit from its use as money,”® 
and is further restricted to capital employed in sub- 


stantially the same way as the capital of the national 


ments of a like character.” Welling- 
ton First Nat. Bank y. Chapman, 19 
SiCh, 407) 178 .U.S.) 2055) 213) \743" Tana, 
669 [aff 47 N.E. 54, 56 OhioSt. 310]. 


16. See infra § 284 et seq. 
17. See infra § 285. 


18. First Nat. Bank of Guthrie 
Center v. Anderson, 46 S.Ct. 135, 269 
U.S. 341, 70 L.Ed. 295; Davenport Nat. 
Bank y. Davenport Bd. of Equaliza- 
tion, 8 S.Ct. 73, 123 U.S. 83, 31 L.Ed. 
94; Boise City Nat. Bank v. Ada Coun- 
ty, 48 F.(2d) 222; Folsom v. First 
Nat. Bank of Graceville, 121 So. 559, 
97 Fla. 425; Folsom v. First Nat. 
Bank of Marianna, 121 So. 560, 97 Fla. 
424; Roberts v. American Nat. Bank 
of Pensacola, 121 So. 554, 97 Fla. 411; 
Central Nat. Bank v. City of Lynn, 
156 N.E. 42, 259 Mass. 1. 


19. Boise City Nat. Bank v. Ada 
County, 48 F.(2d) 222; Commercial 
Nat. Bank, Columbus, Ohio v. Treas- 
urer of Franklin County, Ohio, 45 F. 
(2d) 213; Roberts v. American Nat. 
Bank of Pensacola, 121 So. 554, 97 Fla. 
411. And see cases supra note 18. 


20. Davenport Nat. Bank v. Daven- 
port Bd. of Equalization, 8 S.Ct. 73, 
123 U.S. 88, 31 L.Ed. 94.- See Com. v. 
Covington Nat. Bank, 7 Ky.L. 41 
(statute imposing less rate on nation- 
al banks not unconstitutional as class 
legislation). 


21. Cleveland Trust Co. v. Lander, 
56 N.E. £036, 62 OhioSt. 266 [aff 22 
$.Ct. 394, 184 U.S. 111, 46 L.Ed. 456]. 


[a] “The burden must be equal. 
The taxation on national bank shares 
cannot be greater than upon capital 
invested in state banks by reason of 
Said section 5219, and it cannot be 
less by reason of section two of arti- 
cle’ twelve of our’ constitution.” 
Cleveland Trust Co. v. Lander, 56 N. 
BH. 1036, 62 OhioSt. 266, 282 [aff 22 
S.Ct. 394, 184 U.S. 111, 46 L.Ed. 456]. 


Constitutional provisions requiring: 


Equality and uniformity in taxation 
see supra §§ 29-69. 


Taxation according to value see supra 


§§ 87-90. 


22. Central Nat. Bank vy. City of 
Lynn, 156 N.E. 42, 47, 259 Mass. 1. 


“Rate” in tax parlance in general 
see Rate §§ 6-7. 


23. U.S.—Des Moines Nat. Bank v. 
Fairweather, 44 S.Ct. 23, 263 U.S. 103, 
68 L.Ed. 191 [aff 181 N.W. 459, 184 N. 
W. 313, 191 Iowa 1240]; People of 
State of New York ex rel. Amoskeag 
Sav. Bank of Manchester, N. H. vy. 
Purdy, 34 S.Ct. 114, 231 U.S. 373, 58 
L.Ed. 274 [aff 92 N.E. 1096, 198 N.Y. 
Beats 119 N.Y.S. 1139, 1384 App.Div. 


banks, that is, in making loans and discounts,*? and 


Cal.—Miller v. Heilbron, 58 Cal. 133. 


Mass.—Central Nat. Bank v. City of 
Lynn, 156 N.E. 42, 259 Mass, 1. 


Ohio.—Cleveland Trust Co. vy. Land- 
er, 56 N.H. 1036, 62 OhioSt. 266 [aff 
Gee 394, 184 U.S. 111, 46 L.Ed. 


Or.—Ankeny v. Blakley, 74 P. 485, 
44 Or. 78. 


“That the taxation shall not be at 
a greater rate than is assessed upon 
other moneyed capital,’ ete., means 
“that the taxation upon shares should 
not be greater than on other moneyed 
eapital, taking into consideration both 
the rate of assessment and the valua- 
tion. In other words, that the restric- 
tion contained in the act of Congress 
had to do with the actual incidence 
and practical burden of the tax upon 
the tax payer.’’ People of State of 
New York ex rel. Amoskeag Sav. Bank 
of Manchester, N. H. vy. .Purdy, 34 
S.Ct. 114, 231 U.S. 378, 386, 58 L.Ed. 
274 [aff 92 N.E. 1096, 198 N.Y. 503 
CaN es NOY: S21 2139 e084 ( AppsDiv. 


[a] “ ‘Rate’ in this connection... 
is not in every instance and for all time 
the necessary equivalent of percent- 
age; but it requires the imposition 
of a pecuniary burden by way of im- 
post for the support of the govern- 
ment which will conform to that term 
of the consent by the United States 
to the taxation by the states of shares 
of stock in national banks, to the ef- 
fect that there be no discrimination 
against such shares in any scheme 
of taxation and in favor to a mate- 
rial extent of other moneyed capital 
employed in substantial competition 
with national banks.” Central Nat. 
Bank y. City of Lynn, 156 N.E. 42, 47, 
259 Mass, 1. 


Discrimination in rate or valuation 
see infra § 286. 


igee Defined generally see 40 C.J. p 
25. See supra § 281. 
26. 


Talbott v. Silver Bow County, 
11,S.Ct..594,: 139 OS... 438). 35 ti.md. 
210; Puget Sound Nat. Bank y. King 
County, 57-F. 433; Exchange Nat. Bank 
v. Miller, 19 F. 372; Richmond First 
Nat. Bank v. Turner, 57 N.E. 110, 154 
Ind. 456; Ankeny v. Blakley, 74 P. 485, 
44 Or. 78; First Nat. Bank v. Chris- 
tensen, 118 P. 778, 39 Utah 568. And 
see cases infra note 30. 


27. Talbott v. Silver Bow Count 
11 S.Ct. 594, 139 U.S. 438, 35 L.Ba’ 
210; Mercantile Nat. Bank v. New 
York; i, S.Ct. 8267121. /U.S:9138" 30-1. 
Ed. 895; Mercantile Nat. Bank vy. 
Shields, 59 F. 952. And see cases in- 
fra note 30. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 283] 


in fact there has been a tendency to limit the phrase 
to banking operations pure and simple.?® The term 
includes money invested in private banking enter- 
prises and also money invested by individuals in 
securities representing money at interest, and evi- 
dences of indebtedness such as normally enter into 
the banking business;?® or, in other words, “mon- 
eyed capital” as used in this connection means those 
forms of capital which are employed in such a way 
as to come into competition with the capital of the 
national banks in the same kind of operations,>° 
whether such investment is in business or by private 
investors;** and in accordance with this interpreta- 
tion the federal statute has been amended to read 
“moneyed capital . . . coming into ecompeti- 
tion with the business of national banks,”?2 which 
amendment merely puts into express words that 
which, according to repeated decisions, had been 
previously implied.?8 : 
“Competition’’** is used in this connection in a 
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commercial sense, as meaning a struggle between 
business rivals for the same business,?® and arises, 
not from the character of the business of those who 
compete but from the manner of the employment 
of the capital at their command,®* and hence mon- 
eyed capital comes “into competition with the busi- 
ness of national banks” within the meaning of that 
phrase, where a business is carried on and money 
is employed therein in the same manner as national 
banks.®? It is not necessary that national banks and 
the other investors solicit the same customers for 
the same loans or investments; it is sufficient that 
both engage in seeking and securing in the same 
locality investments of the class deseribed which 
are substantial in amount;?® and the competition 
is not limited to investment of moneyed capital in 
shares of state banks or to competing capital em- 
ployed in private banking,?® but applies as well 
where it exists only with respect to some particular 
feature or features of the business of national 


28. Palmer y. McMahon, 10 S.Ct. 
324, 1383 U.S. 660, 38 L.Ed. 772; Hep- 
burn v. Carlisle School Directors, 23 
Wall. (U.S.) 480, 23 L.Ed. 112; Des 
Moines Nat. Bank v. City of Des 
Moines, 133 N.W. 767, 153 Iowa 336; 
rromeay v. Blakley, 74 P. 485, 44 Or. 


[a] “‘Other moneyed capital’ has 
been defined as capital in corporations 
earrying on the business of banking 
as defined by law and custom, and 
which is employed in competition with 
the business of national banks.’”’ Des 
Moines Nat. Bank y. City of Des 
Moines, 133 N.W. 767, 153 Iowa 336, 
339. 


29. Merchants’ Nat. Bank of Rich- 
mond, Va. v. City of Richmond, 41 S. 
Ct. 619, 256 U.S. 635, 65 L.Ed. 1135 
{rev on other grounds 98 S.E. 643, 
124 Va. 522]; National Bank of Kaw 
v. Andrews, 283 P. 255, 140 Okl. 268; 
First Nat. Bank of Tonkawa v. An- 
drews, 283 P. 255, 140 Okl. 268; First 
National Bank of Ponca City vy. An- 
drews, 283 P. 254, 140 Okl. 268; First 
Nat. Bank of Braman y. Andrews, 283 
P. 254, 140 Okl. 267; American Nat. 
Bank of Tonkawa v. Andrews, 283 P. 
253, 140 Okl. 266; Bonaparte v. Ameri- 
ean-First Nat. Bank in Oklahoma 
City, 281 P. 958, 139 Okl. 189; Co- 
manche County v. American Nat. 
Bank of Lawton, 252 P. 408, 122 Okl. 
34; National Bank of Commerce of 
Seattle v. King County, 280 P. 16, 153 
Wash. 351. 


30. U.S.—Georgetown Nat. Bank v. 
McFarland, 47 S.Ct. 467, 273 U.S. 568, 
71 L.Ed. 779 [aff 270 S.W. 995, 208 
Ky. 7]; First Nat. Bank v. City of 
Hartford, 47 S.Ct. 462, 273 U.S. 548, 
71 L.Ed. 767,-59 A.L.R. 1 [rev 203 N. 
W. 721, 187. Wis. 290];—First Nat. 
Bank of Guthrie Center v. Anderson, 
46 S.Ct. 135, 269 U.S. 341, 70 L.Ed. 
295: Merchants’ Nat. Bank of Rich- 
mond, Va. v. City of Richmond, 41 S. 
Ct. 619, 256 U.S. 635, 65 L.Ed. 1135 
[rev 98 S.E. 643, 124 Va. 522]; Com- 
mercial Nat. Bank vy. Chambers, 21 S. 

“Ct. $63, 182 U.S. 556, 45 LiEd. 1227; 
Wellington First Nat. Bank v. Chap- 
man, 19 S.Ct. 407, 173 U.S. 205, 43 L. 
Ed. 669; Aberdeen First Nat. Bank v. 
Chehalis County, 17 S.Ct. 629, 166 U.S. 
440, 41 L.Ed. 1069; Boise City Nat. 
Bank y. Ada County, 37 F.(2d) 947; 
Munn v. Des Moines Nat. Bank, 18 F. 
(2d) 269; Baltimore Nat. Bank v. Bal- 
timore, 100 F. 24, 40 C.C.A. 254. 


Fla.—Folsom v. First Nat. Bank 
of Graceville, 121 So. 559, 97 Fla. 425; 
“Folsom v. First Nat. Bank of Mari- 
anna, 121 So. 560, 97 Fla. 424; Rob- 
erts v. American Nat. Bank of Pensa- 
cola, 121 So. 554, 97 Fla, 411. 


Iowa.—First Nat. Bank vy. Ander- 
son, 192 N.W. 6, 196 Iowa 587 [rev on 
other grounds 46 S.Ct. 135, 269 U.S. 
341, 70 L.Ed. 295]; Des Moines Nat. 
Bank y. City of Des Moines, 133 N.W. 
767, 153 Iowa 336. 


Ky.—City of Richmond v. Madison 
Nat. Bank & Trust Co., 284 S.W. 1089, 
215 Ky. 262. 


Mont.—Commercial Nat. Bank of 
Miles City v. Custer County, 245 P. 
259, 76 Mont. 45; First Nat, Bank v. 
esr tie County, 213 P. 1097, 66 Mont. 


N.J.—Mechanics’ Nat. Bank v. Ba- 
ker, 48 A. 582, 65 N.J.Law 549. 


N.M.—First Nat. Bank of Raton v. 
McBride, 149 P. 353, 20 N.M. 381. 


* Tenn.—First Nat. Bank vy. Sevier 
County, 30 S.W.(2d) 2438, 161 Tenn. 
676. 


Tex.—Primm v. Fort, 57 S.W. 86, 
972, 23 Tex.Civ.App. 605. 


Wash.—Washington Nat. Bank y. 
King County, 38 P. 219, 9 Wash. 607 
{aff 17 S.Ct. 996, 166 U.S. 463, 41 L. 
Ed. 1079]. 


W.Va.—West Virginia Nat. Bank 
v. Dunkle, 64 S.H. 531, 65 W.Va. 210. 


[a] “The validity of the tax 
us depends upon whether or not 
the moneyed capital in the state thus 
favored is employed in such a man- 
ner as to bring it into substantial 
competition with the business of na- 
tional banks. The question thus rais- 
ed involves considerations both .of 
fact and of law. To answer it, it is 
necessary to ascertain the nature and 
extent of the moneyed capital in the 
hands of individual citizens within 
the state and the relation of its em- 
ployment, in point of competition, to 
the business of plaintiff and other 
national banks. It is necessary also 
to ascertain the precise meaning to be 
given the statute as applied to the 
facts in hand in order to determine 
whether the particular moneyed capi- 
tal and the particular competition 
with which we are here concerned are 
moneyed capital and competition 
within the spirit and purpose of the 
statute.” First Nat. Bank v. City of 
Hartford, 47 S.Ct. 462, 273 U.S. 548, 
552, 71 L.Ed. 767, 59 A.L.R.»1 frev 
203 N.W. 721, 187 Wis. 290]. 


[b] Substantial part of moneyed 
capital must come in real competition 
with national banks in order to pro- 
hibit its exemption from state taxa- 
tion. City of Richmond yv. Madison 
Nat. Bank & Trust Co., 284 S.W. 1089, 
215 Ky. 262. 


- 

31. First Nat. Bank v. City of 
Hartford, 47 S.Ct. 462, 273 U.S. 548, 
71 L.Ed. 767, 59 A.L.R. 1 [rev 203 N. 
W. 721, 187 Wis. 290}. And see cases 
supra note 30. 


32. 12 USCA § 548 subd 1 (b),‘ 
7a aenase by Act March 4, 1923, ¢ 


33. First Nat. Bank of Guthrie 
Center v. Anderson, 46 S.Ct. 135, 269 
U.S. 341,°70 L.Ed. 295. 


[a] Amendment not retroactive.— 
Minnehaha Nat. Bank y. Anderson, 2 
F.(2da) 897. 


34 “Competition” defined general- 
ly see 12 C.J. p 236. 


85. See infra this note. 


[a] “ ‘Competition’ is not used ju- 
dicially, in an academic sense that 
every dollar added to the vast fund 
of moneys and credits competes with 
every other dollar, but is used in its 
commercial sense, which means a 
struggle between business rivals for 
the same business,” Universal Loan 
Corporation y. Board of Review of 
City of Des Moines, 219 N.V!. 536, 205 
Iowa 1391, 1394. To same effect First 
Nat. Bank v. Hartford, 203 N.W. 721, 
731, 187 Wis. 290. : 


36. First Nat. Bank v. City of 
Hartford, 47 S.Ct. 462, 273 U.S. 548, 
557, 71 L.Ed. 769, 59 A.L.R. 1 [rev 203 
N.W. 721, 187 Wis. 290]; National 
Bank of Commerce of Seattle v. King 
County, 280 P. 16, 153 Wash. 351. 


37. National Bank of Commerce of 
Seattle v. King County, supra. 


[a] Substantial competition.—Cor- 
porations engaging in the same busi- 
ness as national banks and making 
the same investments are in substan- 
tial ‘‘competition” with national 
banks within statute limiting taxa- 
tion. National Bank of Commerce of 
Seattle v. King County, 280 P. 16, 153 
Wash. 351. 


{b] Thus a one and one-half mil- 
lion dollar investment by savings and 
mortgage associations ina class of se- 
curities accepted by national banks 
as collateral for loans shows sub- 
stantial ‘moneyed capital’ in ‘‘com- 
petition” with national banks within 
statute limiting taxation. National 
Bank of Commerce of Seattle v. King 
County, 280 P. 16, 153 Wash. 351. 


38. First Nat. Bank vy. City of 
Hartford, 47 S.Ct. 462, 273 U.S. 548, 
71 L.Ed. 767, 59 A.L.R. 1 [rev 203 -N. 
W. 721, 187 Wis. 290]. 


39. First Nat. Bank y. 
Hartford, supra. 


City of 
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banks,*° as where capital is invested by individuals 
or institutions in particular investments or opera- 
tions like those of national banks,*+! as where mon- 
eyed capital is employed, substantially as in the 
loan and investment features of banking, in making 
investments by way of loan, discount or otherwise, 
in notes, bonds or other securities, with a view 
to sale or repayment and reinvestment. *? 


Capital not included. 


40. First Nat. Bank v. City of 
Hartford, supra; Boise City Nat. Bank 
v. Ada County, 48 F.(2d)°222; Nation- 
al Bank of Commerce of Seattle v. 
BIDE County, 280 P. 16, 153 Wash. 


41. Boise City Nat. Bank v. Ada 
County, 48 F.(2d) 222. 


42. U.S.—Commercial Nat. Bank 
of Miles City v. Custer County, 48 S. 
Ct. 155. 275 U.S. 502, 72 L.Ed. 395 [rev 
245 P. 259, 76 Mont. 45 (foll Miles City 
Nat. Bank v: Custer County, 245 P. 
265, 76 Mont. 65: Turner v. Custer 
County, 245 P. 265, 76 Mont. 64)]; 
State of Minnesota v. First Nat. Bank, 
47 ‘SiCt. 468, °2738-U-S: 561, 71 Liked: 
774 [aff 205 N.W. 375, 164 Minn. 235]; 
First Nat. Bank of Guthrie Center v. 
Anderson, 46 S.Ct. 135, 269 U.S. 341, 
70 L.BHd. 295; Nelson v. First. Nat. 
Bank, 42 F.(2d) 30; Brotherhood Co- 
op. Nat. Bank v. Hurlburt, 26 F.(2d) 
957. 


Fla.—Folsom v. First Nat. Bank of 
Graceville, 121 So. 559, 97 Fla. 425; 
Folsom y. First Nat. Bank of Mari- 
anna, 121 So. 560, 97 Fla. 424; Rob- 
erts v. American Nat. Bank of Pensa- 
cola, 121 So. 554, 97 Fla. 411. 


Iowa.—First Nat. Bank y. Ander- 
son, 192 N.W. 6, 196 Iowa 587 [rev 
on other grounds 46 S.Ct. 135, 269 U.S. 
341, 70 L.Ed. 295]. 


Minn.—State v. First Nat. 
204 N.W. 874, 164 Minn. 235. 


Mont.—-State v. Mady, 272 P. 691, 
83 Mont. 418. 


[a] “Credits in the form of inter- 
est-bearing demands and money in- 
vested in loans or securities, whether 
such investments are of a permanent 
character or for a temporary purpose, 
and also shares of stock held by in- 
dividuals in corporations, the business 
of which is the making of profit by 
using their capital as money, that is, 
by loaning it at interest or investing 
it in interest-bearing securities, are 
deemed money capital used in compe- 
tition with national banks.” State v. 
First Nat. Bank, 204 N.W. 874, 164 
Minn, 235. 


[b] Shares of stock in a _ state 
bank are “moneyed capital’ under 
statute preventing state taxation of 
national banks at greater rate than 
that assessed upon other competing 
moneyed capital. State vy. Mady, 272 
P. 691, 83 Mont. 418° ; 


[ec] Estoppel.—The fact that na- 
tional banks return part of their prop- 
erty as “moneys and credits’ does 
not estop them from subsequently 
contending that the same class of 
loans and investments .constituted 
“moneyed capital,” in the absence of a 


Bank, 


In accordance with 
above rules,*? the phrase “other moneyed capital,” 
as used in the federal statute, does not mean all 
capital, the value of which is measured in terms 
of money, nor all forms of investment in which the 
interest of the owner is expressed in money.** 
does not include money invested in the operations 
of trust companies and of savings banks,*® or per- 
sonal investments which are not in competition with 
the business of national banks,*® as in the case of 


TAX ATION 


the 


erty, such as_ 


mining, 


It : 
business.°? 


In General. 


showing of prejudice. Nelson v. 
First Nat. Bank, 42 F.(2d) 30. 


oan See supra text and notes 25— 


44, First Nat. Bank of Guthrie 
Center v. Anderson, 46 S.Ct. 137, 269 
U.S., 341, 70 L.Ed. 295; Boise City. 
Nat. Bank v. Ada County, 37 F.(2d) 
947; First Nat. Bank of Raton v. Mc- 
Bride, 149 P. 358, 20 N.M. 381; First 
Nat. Bank v. Christensen, 118 P. 778, 
39 Utah 568. And see cases infra 
notes 45-51. 


45. Redemption Nat. Bank v. Bos- 
ton, 8 S.Ct. 772, 125 U.S. 60, 31° L.Ed. 
689; Mercantile Nat. Bank v. New 
Vorkjv2S/Ct, 8265 191) U.S. L388""3 Oils 
Ed. 895; Jenkins v. Neff, 57 N.E. 408, 
163 N.Y. 320 [aff 22 S.Ct. 905, 186 U. 
S. 280, 46 L.Ed. 1140]. 


46. Georgetown Nat. Bank v. Mc- 
Farland, 47 S.Ct. 467, 273 U:.S. 568, 
71 L.Bd. 779 [aff 270 S.W. 995, 208 Ky. 
7]; First Nat. Bank y. City of. Hart- 
ford, 47 S.Ct. 462, 273 U.S. 548, 71 L. 
Hd. 767;.59 A.L.R. 1° [rev. 203 N.Ww. 
721, 187 Wis. 290]; City of Richmond 
v. Madison Nat. Bank & Trust Co., 284 
S2W...1089, 215 Ky; 262: Kirst. Nat. 
Bank v. Sevier County, 30 S.W.(2d) 
243, 161 Tenn. 676. 


[a] Small loans.—Moneyed capital 
employed in making small loans of 


; three hundred dollars or less on per- 


sonal or chattel security is taxable 
as moneys and credits, and not at the 
rate at which national bank stock is 
taxable, where it does not come into 
competition with business of national 
banks, and there is therefore no dis- 
crimination. Welfare Loan Soc. of 
Des Moines v. City of Des Moines, 
219 N.W. 534, 205 Iowa 1400; Uni- 
versal Loan Corporation v. Board of 
Review of City of Des Moines, 219 N. 
W. 536, 205 Iowa 1391. 


47. First Nat. Bank v. Board of Re- 
view of Newton, 204 N.W. 223, 200 
Iowa 131; Jasper County Sav. Bank of 
Newton v. Board of Review of New- 
ton, (Iowa) 202 N.W. 387; Montezuma 
Sav. Bank v. Board of Review of In- 
corporated ‘Town of Montezuma, 
(lowa) 202 N.W. 386; Citizens’ Nat. 
Bank of Grinnell v. Johnston, 202 N. 
W. 382, 199 Iowa 460; First Nat. Bank 
of Montezuma v. Board of Review, 201 
N.W. 769, 199 Iowa 1124; McFarland v. 
Georgetown Nat. Bank, 270 S.W. 995, 
208 Ky. 7 [aff 47 S.Ct. 467, 273 U.S. 
568, 71 L.Ed. 779]; Miles City Nat. 
Bank y. Custer County, 245 P. 265, 
76 Mont. 65; Turner v. Custer Coun- 
ty, 245 P. 265, 76 Mont. 64; Com- 
mercial Nat. Bank of Miles City v. 
Custer County, 245 P. 259, 76 Mont. 
45 [rev 48 S.Ct. 155, 275 U.S. 502, 72 
L.Ed. 395]; National Bank of Com- 
merce of Seattle v. King County, 280 
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personal investments of individual citizens in bonds, 
notes, mortgages, ete., not made in a banking or in- 
vestment business,*7 or of money used by a build- 
ing and loan association to advance to members 
for building and other purposes, secured by mort- 
gage loans and pledges of stock in the association ;*° 
nor does it include shares of stock represented by 
certificates showing that the owner is entitled to an 
interest expressed in money value in the entire prop- 
erty of the corporation,*® nor real or personal prop- 

A atiaty chattels or commodities ;°° 
nor does it inelude capital invested and employed 
in railroads, public service corporations, insurance, 
manufacturing, 


and other such forms of 


[§ 284] (d) Legal or Illegal Discrimination—aa. 
Whether or not a state tax discriminates 
against national bank stock, in violation of the fed- 


P. 16, 153 Wash. 351; Aberdeen First 
Nat. Bank v. Chehalis County, 32 P. 
1051, 6 Wash. 64 [aff 17 S.Ct. 629, 166 
U.S. 440, 41 L.Ed. 1069]. Contra Com. 
v. Girard Bank, 1 Leg.Gaz. (Pa.) 46. 


[a] Thus purchase-money mortga- 
ges, money deposited in hanks, loans 
made merely as interest thereon, or 
as investment of accumulated funds 
and investment of funds in hands of 
representatives of the estate of de- 
cedent, for purposes of securing said 
funds and interest accumulated there- 
on, are not ‘moneyed capital’ in com- 
petition with business of a national 
bank, but are properly assessed as 
“moneys and credits.’ Citizens’ Nat. 
Bank of Grinnell v. Johnston, 202 N. 
W. 382, 199 Iowa 460. 


“48. First Nat. Bank v. Dawson 
County, 213 P. 1097, 66 Mont. 321. 


[a] Rule applied.—The assessment 
of shares of national banking associa- 
tions, on the basis of a 40 per cent 
valuation, is not invalid as discrimi- 
nating in favor of moneyed capital 
in the hands of individuals because 
moneys and credits in the hands of 
building and loan associations are 
assessed against members on the ba- 
sis of a 7 per cent valuation, and the 
association itself is assessed only up- 
on real property and office furniture 
and fixtures, such building and loan 
associations not being in competition 
with national banking institutions, 
nor is the validity of the tax affected 
by the fact that a building and loan 
association in violation of law as- 
sumed to pay mortgages from plain- 
tiff bank. First Nat. Bank v. Dawson 
County, 213 P. 1097, 66 Mont. 321. 


49. First Nat. Bank v. Christen- 
sen, 118 P. 778, 39 Utah 568. 


50. First Nat. Bank v. 
sen, supra. 


51. U.S.—Aberdeen First Nat. 
Bank v. Chehalis County, 17 S.Ct. 629, 


Christen- 


166 U.S. 440, 41 L.Ed. 1069; Talbott 
v. Silver Bow County, 11 S.Ct. 594, 
139 U.S. 488, 35 L.Ed. 210; Redemp- 


tion Nat. Bank v. Boston, 8 S.Ct. 772, 
125 U.S. 60, 31 L.Ed. 689; Mercantile 
Nat. Bank v. New York, 7 S.Ct, 826, 
121 U.S. 138, 30 L.Hd. 895. 


Ariz.—Consolidated Nat. Bank v. 
Pima County, 48 P. 291, 5 Ariz. 142. 


Mont.—Silver Bow County y. Davis, 
12. P. 688, 6 Mont. 306 [aff 11 S.Ct. 
594, 139 U.S. 438, 35 L.Ed. 210]. 


N.Y.—McMahon v. Palmer, 6 N.E. 
400, 102 N.Y..176, 55 Am.R. 796 [aff 
Me 324, 133 U.S. 660, 33 L.Hd. 


Utah.—First Nat. Bank v. Christen- 
sen, 118 P. 778, 39 Utah 568. > 
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eral statute, does not depend merely upon whether 
the wording of the state legislation complies with 
-the federal statute,°? as the federal statute also 
applies where there is a substantial discrimination. 
in administration through misconstruction or mis- 
application of the statutes by the taxing officers.5® 
Its validity depends upon whether or not the tax 
so imposed is at a greater rate than is actually as- 
sessed on other competing moneyed eapital;'* and 
as the term “rate” as used in the statute applies to 
the burden of the tax,®® a tax is invalid as diserim- 
inating against national bank stock, where the tax 
imposed thereon is at a greater rate, or, in other 
words, imposes a greater burden, than that imposed 
on other moneyed capital coming into competition 
therewith,*® although the reason for so taxing is for 


TAXATION 


the purpose of increasing the revenue from such 


52. Public Nat. Bank of New York 
v. Keating, 38 F.(2d) 279 [aff 47 F. 
(2d) 561). 

{a] Discrimination on the face of 
the state statute is not necessary to a 
violation of the federal statute. Public 
Nat. Bank of New York v. Keating, 38 
F.(2d) 279 [aff 47 F.(2d) 561]. 


53. Public Nat. Bank of New York 
v. Keating, supra. 

[a] Systematic and intentional 
omission to assess or tax a material 
portion of other moneyed capital in 
the state may render invalid a taxa- 
tion of national bank shares, equally 


with a similar omission to tax by leg-: 


islative enactment. Hannan v. First 
Nat. Bank, 269 F. 527 [appeal dism 45 
S.Ct. 9, 266 U.S. 638, 69 L.Ed. 482]. 


[b] Discrimination is not shown 
from fact that a county officer, with- 
out authority, changed assessment 
against competing corporations, 
where there is nothing to show that 
a tax lawfully assessed against them 
had been defeated or barred. Iowa 
Nat. Bank v. Stewart, (Iowa) 232 N. 
W. 445 [eert gr 51 S.Ct. 353, and foll 
Home Sav. Bank y. Stewart, (lowa) 
232 N.W. 471]. 

54. Public Nat. Bank of New York 
v. Keating, 38 F.(2d) 279 [aff-47 F. 
(2d) 561]. And see cases infra note 
56. 


55. See supra § 282. 


56. U.S.—First Nat. Bank of Guth- 
rie Center vy. Anderson, 46 S.Ct. 135, 
269 U.S. 341, 70 L.Ed. 295 [rev 192 N. 
W. 6, 196 Iowa 587]. 


Kan.—Voran v. Wright, 284 P. 807, 
129 Kan. 601 [aff 281 P. 938, 129 Kan. 
ii 


Mass.—A. J. Tower Co. v. Common- 
wealth, 111 N.E. 966, 223 Mass. 371. 


Minn.—State v. First Nat. Bank, 
204 N.W. 874, 164 Minn. 235. 


Mont.—State v. Mady, 272 P. 691, 
83 Mont. 418. 


Neb.—Central Nat. Bank of Lincoln 
v. Sutherland, 202 N.W. 428, 113 Neb. 
126; State Bank of Omaha v. Endres, 
192 N.W. 322, 109 Neb. 753. 


Okl.—Bonaparte v. American-First 
Nat. Bank in Oklahoma City, 281 P. 


958, 139 Okl. 189. 
[a] Illustrations of discrimina- 
tion: (1) Placing national bank stock 


in one class, calling for an assessment 
of forty per cent of its true value, and 
competing moneyed capital in anoth- 
er class demanding an assessment of 
only seven per cent of its true value. 
State v. Mady, 272 P. 691, 83 Mont. 
418. (2) Requiring shares of stock in 
national banks to be listed at true 
value and assessed upon full mill-rate 
levy, while other intangible property 
with certain exceptions is to be listed 
at true value and assessed at twenty- 


five per cent of mill-rate levy. Central 
Nat. Bank of Lincoln v. Sutherland, 
202 N.W. 428, 113 Neb. 126; State Bank 
of Omaha v. Endres, 192 N.W. 322, 109 
Neb. 753. (3) Taxing moneyed capi- 
tal as represented by interest-bearing 
demands for money loaned or invest- 
ed at three mills on the dollar of fair 
cash value, excepting indebtedness on 
which tax is paid under other stat- 
utes, while national bank shares are 
taxed at several times that rate. 
State vy. First Nat. Bank, 204 N.W. 
874, 164 Minn. 235. 


57. State v. First Nat. Bank, 204 
N.W. 874, 164 Minn. 235. 


[a] “The positive limitation plac- 
ed by the federal statute on the power 
granted to the states puts it beyond 
the power of the state to impose a 
higher rate of taxation upon such 
shares than it imposes upon moneyed 
capital in the hands of citizens, al- 
though it imposes a low rate on such 
capital for the purpose of increasing 
the revenue therefrom.” State v. 
First Nat. Bank, 204 N.W. 874, 164 
Minn. 235, 248. 


58. U.S.—People of State of New 
York ex rel. Amoskeag Sav. Bank of 
Manchester, N. H., v. Purdy, 34 S.Ct. 
114, 231.U.S. 373, 58 L.Ed. 274 {aff 
92 N.E. 1096, 198 N.Y. 503]; Daven- 
port Nat. Bank y. Davenport Bd. of 
Equalization, 8 S.Ct. 73, 123 U.S. 83, 
31 L.Ed. 94; South Broadway Nat. 
Bank of Denver, Colo., v. City and 
County of Denver, 51 F.(2d) 703; Toy 
Nat. Bank of Sioux City, Iowa, v. Nel- 
son, 38 F.(2d) 261; Nevada Nat. Bank 
Vii Dodge, $419» Fs bt.) 66. C.CcA. 1453 
Baltimore Nat. Bank v. Baltimore, 100 
F. 24, 40 C.C.A. 254; Mercantile Nat. 
Bank v. New York, 28 F. 776 [aff 7 
S.Ct. 826, 121 U.S. 138, 30 L.Ed. 895] 


Ark.—First Nat. Bank v. Board of 
Equalization of Independence County, 


122 S.W. 988, 92 Ark. 335. ~ 
Cal.—Miller v. Heilbron, 58 Cal. 
133, 


Mass.—A. J. Tower Co. v. Common- 
wealth, 111 N.E. 966, 223 Mass. 371. 


N.J.—City of Newark v. Tunis, 78 
A. 1066, 81 N.J.Law 45. 


N.Y.—People v. Neff, 60 N.Y.S. 582, 
29 Misc. 59 [aff 62 N.Y.S. 321, 47 App. 
Div. 394, aff 57 N.E. 408, 163 N.Y. 
320, aff 22 S.Ct. 905, 186 U.S. 230, 46 
L.Ed. 1140]. 


Or.—Ankeny y. Blakley, 74 P. 485, 
44 Or. 78. 


Tex.—Engelke v. Schlender, 12 S.W. 
999)) 7b Tex. 559. 


[a] Illustrations.—-(1) A statute 
requiring every bank to annually de- 
liver to the assessor a statement of 
the amount of capital, undivided prof- 
its, value of moneys, credits, ete., the 
amount loaned to or deposited with 
the bank, and providing that the 
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moneyed capital and not for the purpose of favoring 
it as against the banks.°’ , If the burden so imposed 
on national bank stock is no greater than that im- 
posed on other moneyed capital, there is no legal 
ground of complaint for discrimination.®® But every 
clear discrimination against national bank shares and 
in favor of a relatively material part of other mon- 
eyed capital employed in substantial’ competition 
with national banks is a violation of both the letter 
and spirit of the restriction;®® as where other mon- 
eyed capital, substantial in amount when compared 
with the capitalization of national banks, employed 
in the same sort of transactions as those in which 
national banks engage and in the same locality in 
which they do business, escapes taxation or is taxed 
at a less rate than is assessed upon shares of na- . 


shares'in banks taxable by law shali 
be listed by the officers thereof show- 
ing the names of the persons owning 
the same and that the taxes assessed 
on the shares of stock thus listed 
shall be paid by the bank, etc., pro- 
vides for the taxation of the shares of 
national bank stock, and the require- 
ment of a schedule setting forth the 
enumerated things is merely intended 
as a method of-arriving at the valua- 
tion of the shares, so that the statute 
meets the requirement of the federal 
statute. First Nat. Bank v. Board of 
Equalization of Independence County, 
122 S.W. 988, 92 Ark. 335. (2) An as- 
sessment against national bank stock, 
which includes in the valuation the 
bank’s real estate, is not illegal, as 
discriminatory, because the same real 
estate is again assessed as_ such, 
where there is nothing to show that 
the method of assessing the value of 
competing moneyed capital is not the 
same as the method of assessing the 
value of national bank stock. Peo. ex 
rel. First Nat. Bank vy. Breder, 223 
NvY.S. 579, 129 Misc. 787. (3) Tax- 
ation of a national bank’s stock is 
not illegal on the ground that sums 
invested in notes, ete., secured by real 
estate mortgages, by bank’s competi- 
tors, were not taxed, where the state 
statute requires the whole value of 
mortgaged realty to be taxed to the 
owner thereof. South Broadway Nat. 
Bank of Denver, Colo., v. City and 
County of Denver, 51 F.(2d) 703, 


[b] Surplus as affecting value of 
shares.—A tax law providing for the 
assessment of shares in the hands of 
their holders, on the’ basis of their 
actual value, does not unjustly dis- 
criminate against national banks, on 
the ground that state banks can di- 
vide up all their surplus, while na- 
tional banks are required to keep on 
hand an accumulated portion of their 
surplus. People v. New York Tax, 
etc., Com’rs, 67 N.Y. 516 [aff 94 U.S. 
415, 24 L.Ed. 164]. 


59. First Nat. Bank of Guthrie 
Center v. Anderson, 46 S.Ct. 135, 269 
U.S. 341, 70 L.Ed. 295; Toy Nat. Bank 
of Sioux City, Iowa v. Nelson, 38 F. 
(2d) 261; Brotherhood Co-op. Nat. 
Bank v. Hurlburt, 26 F.(2d) 957; 
Brotherhood Co-op. Nat. Bank  v. 
Hurlburt, «21 ..F. (2a) 85% Central 
Nat. Bank of Topeka, Kan. v. Mc- 
Farland, 20 F.(2d) 416 [aff 26 F.(2d) 
890, and cert den 49 S.Ct. 12, 278 U.S. 
606, 73 L.NMd.- 533}; Folsom v. First 
Nat. Bank of Marianna, 121 So. 560, 
97 Fla. 424; Folsom v. First Nat. 
Bank of Graceville, 121 So. 559, 97 


Fla. 425; Roberts v. American Nat. 
Bank of Pensacola, 121 So. 554, 97 
Fla. 411. 


[a] Tax void.—A tax levied on 
shares of national banks in direct 
violation of the federal statute is 
void. Toy Nat. Bank of Sioux City, 
Iowa, v. Nelson, 38 F.(2d) 261, 
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tional bank stock;®° 


Isolated case. The federal statute under consid- 
eration deals with shareholders of national banks 


60. U.S.—First Nat. Bank v. City 
of Hartford, 47 S.Ct. 462, 273 U.S. 548, 
71#=sL.Ed. 767, 59 A.L.R. 1 [rev_ 203 


N.W. 721, 187 Wis. 290]; First Nat. 
Bank v. Anderson, 46 S.Ct. 135, 269 
U.S: 341, 70 L.Ed. 295; Boise City 


Nat. Bank v. Ada County, 48 F.(2d) 
222; Public Nat. Bank of New York 
v. Keating, 38 F.(2d) 279 [aff 47 F. 
(2d) 561 (aff 52 S.Ct. 137)]. 


Fla.—Folsom v. First Nat. Bank of 
Graceville, 121 So. 559, 97 Fla. 425; 
Folsom v. First Nat. Bank of Mari- 
anna, 121 So. 560, 97 Fla. 424; Rob- 
erts v. American Nat. Bank of Pensa- 
cola, 121 So. 554, 97 Fla. 411. 


Iowa.—First Nat. Bank v. City 
Council of Estherville, 129 N.W. 475, 
150 Iowa 95. 


Kan.—Voran vy. Wright, 284 P. 807, 
129 Kan. 601 [aff 281 P. 938, 129 Kan. 
de 


Mont.—Montana Nat. Bank of Bil- 
lings v. Yellowstone County, Mont., 
252 P. 876, 78 Mont. 62 [rev on other 
grounds 267 P. 304, 82 Mont. 380, in 
conformity to mandate of U. S. Su- 
preme Court, 48 S.Ct. 331, 276 U.S. 
499, 72 L.Ed. 673]. 


N.Y.—People ex rel. Hanover Nat. 
Bank of City of New York v. Gold- 
fogle, 137 N.E. 611, 234 N.Y. 345 [re- 
arg den 139 N.B. 712, 235 N.Y. 506, 
md cert den 43 S.Ct. 432, 261 U.S. 
20, 67 L.Ed. 830]. 


[a] TIllustration—A direct tax of 
one per cent on the capital shares of 
national banks, is invalid, as discrim- 
inatory in favor of moneyed capital, 
where it not only, imposes a tax both 
on the shares and dividends thereof as 
income, whereas the moneyed capital 
in hands of individuals is exempt 
from taxation based on valuation, and 
is assessed by one method according 
to income only, but also where the 
shares of bank stock are taxed to a 
greater extent, than such moneyed 
capital invested in the state, causing 
a palpable inequality. People ex rel. 
Hanover Nat. Bank of City of New 
York v. Goldfogle, 137 N.E. 611, 234 
N.Y. 345 [rearg den 139 N.E. 712, 235 
N.Y. 506, and cert den 48 S.Ct. 432, 
261 U.S. 620, 67 L.Ed. 830). 


61. Minnehaha Nat. Bank v. An- 
derson, 2 F.(2d) 897; Eddy v. First 
Nat. Bank, 275 F. 550 [appeal dism 
ems Cr 10; 260. US. (152.67. lad. 
496]; Folsom y. First*Nat. Bank of 
Graceville, 121 So. 559, 97 Fla. 425; 
Folsom v. First Nat. Bank of Mari- 
anna, 121 So. 560, 97 Fla. 424; Rob- 
erts v. American Nat. Bank of Pensa- 
cola, 121 So. 554, 97 Fla. 411. 


62. First Nat. Bank v. City of 
Hartford, 47 S.Ct. 462, 273 U.S. 548, 71 
L.Ed. 769, 59 A.L.R. 1 [rev 203 N.W. 
721, 187 Wis. 290]. 


and this rule applies as to 
moneyed capital of citizens invested in shares of 
national banks, although state bank shares are 
taxed equally with shares of national banks.** It is 
not necessary that the discrimination against na- 
tional bank shares should be unfriendly or hostile; 
it is sufficient that state legislation or taxing meas- 
ures by their necessary operation and effect dis- 
criminate against national bank shares in the man- 
ner described,®* provided the discrimination is ap- 
preciable or substantial.** Making a national bank 
the agent of the state to collect taxes on shares of its 
stock, being a mere matter of procedure, does not 
show discrimination against national banks, by the 
fact that state banks are not so compelled.** 


TAXATION 


wise.°° 


638. Minnehaha Nat. Bank v.An- 
derson, 2 F.(2d) 897; Eddy v. First 
Nat. Bank, 275 F. 550, 551, [appeal 
dism 43°S.Ct. 10, 260 U.S. 752, 67 lL. 
Ed. 496]. 


“The discrimination must be ap- 
preciable or substantial, else it will 
be taken as but an instance, generally 
unavoidable, of a failure to maintain 
exact uniformity in taxation, or as 
ascribable to the variable schemes 
or forms of taxation largely within 
the control of the states.” Eddy v. 
First Nat. Bank, supra. 


64. Merchants’, etc., Bank v. Penn- 
sylvania, 17 S.Ct. 829, 167 U.S. 461, 
42 L.Ed. 236. 


65. People of State of New York 
ex rel. Amoskeag Sav. Bank of Man- 
chester, N. H., v. Purdy, 34 S.Ct. 114, 
231 U.S. 378, 58 L.Ed. 274 [aff 92 N.E. 
1096, 198 N.Y. 503]. 


66. People of State of New York 
ex rel. Amoskeag Sav. Bank of Man- 
chester, N. H., v. Purdy, supra; Peo- 
Bee v. Feitner, 83 N.H.°592, 191 N.Y. 


[a] Thus the fact that a special 
system of taxation of national banks 
may not be as favorable as the gen- 
eral system of taxation in an isolated 
case does not render the system un- 
lawful as discriminating against 
those institutions so long as there is 
no intentional discrimination and no 
inequality in the effect upon their 
stockholders generally. People v. 
Feitner, 83 N.E. 592, 191 N.Y. 88. 


67. People of State of New York 
ex rel. Amoskeag Sav. Bank of Man- 
chester, N. H..v. Purdy, 34 S.Ct. 114, 
231 U.S. 373, 58 L.Ed. 274 [aff 92 N.E. 
1096, 198 N.Y. 503]; People ex rel. 
Hanover Nat. Bank of City of 
New York v. Goldfogle, 137 N.E. 611, 
234 N.Y. 345; Comanche County v. 
American Nat. Bank of Lawton, 252 
P. 408, 122 Okl. 34. 


Burden of proof as to assessment 
in general see infra § 848. 


68. U.S—Covington vy. Covington 
First Nat. Bank, 25 S.Ct. 562, 198 U.S. 
100, 49 L.Ed. 968; San Francisco Nat. 
Bank v. Dodge, 25 S.Ct. 384, 197 U.S. 
70, 49 L.Ed. 669; Nevada Nat. Bank 
Vv.) Dodge, 119 Biv57; 56 C.CLAy 145. 


Cal.—Crocker v. Scott, 87 P. 102, 
149 Cal. 575. 


Ky.—Owensboro Deposit Bank vy. 
Daviess County, 39 S.W. 1030, 102 
Ky.' 174, 19 Ky.L. 248, 44 L.R.A. 825 


[aff 19 S.Ct. 530, 571, 173 U.S. 636, 43 
L.Ed. 840]. E F 


N.J.—North Ward Nat. Bank v. 
Newark, 39 N.J.Law 380 [rev 40 N.J. 
Law 558]. 


N.Y.—People v. Feitner, 83 N.E. 592, 
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as a class and not as individuals,*® and a scheme of 
taxation that is fair to the class’ will not be held 
invalid because in a particular case arising from cir-. 
cumstances personal to the individual affected, an 
owner of shares of such stock may sustain a heavier 
tax than another who has invested his money other- 


Burden of proving such discrimination by affirma- 
tive evidence is upon the person who alleges it.°? 


[§ 285] bb. As to Mode or Manner of Taxation. 
The federal statute does not require that the mode 
or manner of taxing national bank stock shall cor- 
respond in all respects to that adopted in taxing 
state banks,** or other moneyed capital,®® and the 
fact that a different system of taxation may be 
adopted with reference to such stock does not con- 
stitute discrimination,?® unless it results in injus- 


LO TMNG So. 


69. U.S.—First Nat. Bank of Guth- 
rie Center v. Anderson, 46 S.Ct. 135, 
269 U.S. 341, 70 L.Ed. 295; Whitbeck 
v. Mercantile Nat. Bank, 8 S.Ct. 1121, 
127° U.S. 1.933)32 ibd, 1185, Dayven-= 
port Nat. Bank v. Davenport Bd. of 
Equalization, 8 S.Ct. 73, 123 U.S. 83, 
31 L.Ed. 94; Richards v. Rock Rap- 
ids, 31 F. 505. 


Ark.—First Nat. Bank v. Board of 
Equalization of Independence Coun- 
ty, 122 S.W. 988, 92 Ark. 335. 


Iowa.—National State Bank v. Bur- 
lington, 94 N.W. 234, 119 Iowa 696. 


Mass.—A. J. Tower Co. v. Common- 
wealth, 111 N.E. 966, 223 Mass. 371. 


ie oe v. Coleman, 44 Hun 


[a] Separate assessment rolls.—. 
The use of separate assessment rolls 
cannot be made a means of discrim- 
inating against shares of stock in the 
national banks. People v. Coleman, 
44 Hun (N.Y.) 47. 


[b] Slight variation not discrimi- 
nation.—A franchise tax upon a cor- 
poration, not being a tax upon prop- 
erty (see supra § 241) is not taxa- 
tion upon its shares of national bank 
stock, and hence its effect cannot 
be discriminatory as to taxation in 
favor of shareholders of trust com- 
panies as against shareholders of 
national banks, where the tax upon 
such shares is upon their fair cash 
value after deducting the propor- 
tionate part of the value of the real 
estate belonging to the bank, and 
the value of the franchise of a trust 
company for excise tax purposes is 
determined by estimating the fair 
cash value of all of its shares after 
making deductions, which under the 
statute, ordinarily could mean only 
real estate, and the slight variation 
in rates is not discrimination. <A. J. 
Tower Co. v. Commonwealth, 111 N.E. 
966, 223 Mass. 371. 


70. U.S.—People of State of New 
York ex rel. Amoskeag Sav. Bank of 
Manchester, N. H. v. Purdy, 34 S.Ct. 
114, 231 U.S. 378, 58 L.Ed. 274 [aft 92 
N.E. 1096, 198 N.Y. 503]; Davenport 
Nat. Bank v. Davenport Bd. of Equal- 
ization, 8 S.Ct.: 738, 123° W.S! 83)" 31" La, 
Ed. 94. 

Ala.—Tarrant v. Bessemer 
Bank, 61 So. 47, 7 Ala.App. 285. 


Ark.—First Nat. Bank v. Board of 
Equalization of Independence Coun- 
ty, 122 S.W. 988, 92 Ark. 335. 


Mass.—A. J. Tower Co. v. Common- 
wealth, 111 N.B. 966, 223 Mass. 371. 


_ Mont.—Montana Nat. Bank of Bil- 
lings v. Yellowstone County, 252 P. 
876, 78 Mont. 62 [rev on other grounds 


Nat. 


For later cases, developments and changes in the law see Annotations, same title. and section number. 
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tice, inequality, or intentional discrimination.7! 


[§ 286] cc. As to Valuation and Deductions in 
There is an illegal discrimination if the 
stock of national banks is appraised for taxation at 
a, higher proportion of its actual or market value 
than the stock of state banks or similar institu- 
tions,** provided this is done systematically and in- 
tentionally by the assessors and in pursuance of a 
rule hostile to the national banks.74 
in the assessment of national bank stock as result of 
a flat increase by the state tax commission in the 
assessor’s valuation of property within a certain 
county where the valuation of bank property in 


General.? 


267 P. 304, 82 Mont. 380, in conform- 
ity to mandate of U. . Supreme 
Court, 48 S.Ct. 331, 276 U.S. 499, 72 
L.Ed. 673]; First Nat. Bank v. Daw- 
son County, 213 P. 1097, 66 Mont. 321. 


N.Y.—People v. Feitner, 83 N.E. 
592, 191 N.Y. 88. 


And see cases supra notes 68, 69. 


“The state may, so long as it ob- 
serves the rule of fairness and good 
faith, tax national bank shares by one 
method while it taxes competing cap- 
ital by another method without exact 
uniformity or equality. If the 
inequality is palpable,” it becomes the 
duty of the state courts “to declare 
the right asserted under the Consti- 
tution of the United States and the 
statute enacted by Congress in uni- 
formity therewith, and to hold the tax 
invalid.” People ex rel. Hanover Nat. 
Bank of City of. New York v. Gold- 
fogle, 137 N.E. 611, 234 N.Y. 345, 354 
[rearg den 139 N.E. 712, 235 N.Y. 506, 
and cert den 43 S.Ct. 432, 261 U-S. 
620, 67 L.Ed. 830]. 


[a] “All that has ever been held to 
be necessary is, that the system of 
state taxation of its own citizens, of 
its own banks, and of its own cor- 
porations shall not work a discrim- 
ination unfavorable to the holders of 
the shares of the national banks.” 
Davenport Nat.» Bank v. Davenport 
Ba. of Equalization, 8 S.Ct. 73, 123 U. 
S. 83, 85, 31 L.Ed. 94: 


[b] As to method of assessment. 
—Assessing officers who levy an as- 
sessment in solido against a national 
bank as agent of its stockholders do 
not thereby discriminate against the 
bank merely because they fail to as- 
sess the shares of stock in the same 
manner in which shares of stock in 
other like institutions are assessed. 
First Nat. Bank v. Board of Equali- 
zation of Independence County, 122 
S.W. 988, 92 Ark. 335. 


[c] Statute creating penalty.— 
The retroactive features of a statute 
making it the duty of certain officers 
of each national bank to list its shares 
of stock for taxation, and requiring 
the bank to pay the tax_and a penal- 
ty for delinquency, subject to a de- 
duction on account of taxes paid by 
the bank under other legislation, do 
not, so far as the shares of resident 
shareholders are concerned, operate 
to discriminate against the banks, 
although the shareholders and the 
number of shares may not be the 
same as when the liability to taxa- 
tion arose, where such statute is con- 
strued by the state courts as not im- 
posing any new liability either upon 
domestic shareholders or the bank, 
but as’ simply providing another 
method for the assessment of shares 
which have escaped assessment _be- 
cause not listed for taxation. Citi- 
zens’ Nat. Bank v. Commonwealth of 
Kentucky, 30 S.Ct. 532, 217 U.S. 443, 
54 Ld. 832 [dist Covington v. Cov- 
ington First Nat. Bank, 25 S.Ct. 562, 
198 U.S. 100, 49 L.Ed. 963 (which held 
otherwise as to nonresident share- 
holders) J. 


TAXATION 


Deductions.7* 


An increase 


71. Hannan vy. Wirst Nat. 
269 KF. 527 [appeal dism 45 
266 U.S. 638, 69 L.Ed. 482]. 
cases supra note 70. . 


72. Investments in nontaxable se- 
curities see infra § 287. 


Valuation of national bank stock in 
general see infra § 848. 


73. U.S.—San Francisco Nat. Bank 
WV... Dodge, (25 S.Ct.) 384))197 US. 705 
49 L.Ed. 669; Stanley v. Albany Coun- 
ty, T.S.Ct? 1234) 121; U.S? 535,30 .ad. 
1000; Cummings v. Merchants’ Nat. 
Bank, 101 U.S. 153, 25 L.Ed. 903; Pel- 
ton v. Commercial Nat. Bank, 101 
U.S. 1438, 25 L.Ed. 901; New York v. 
Weaver, 100 U.S. 539, 25 L.Ed. 705; 
Hepburn vy. Carlisle School Directors, 
23 Wall. 480, 23 L.Ed. 112; First Nat. 
Bank y. Lindsay, 45 F. 619 [rev on 
other grounds in 15 S.Ct. 472, 156 U.S. 
485, 39 L.Ed. 505]; Toledo First Nat. 
Bank v. Lucas County, 25 F. 749 [ap- 
peal dism 9 S.Ct. 804, 181 U.S. 450, 
33 L.Ed. 201]; Covington City Nat. 
Bank v. Covington, 21 F, 484; Ex- 
change Nat. Bank vy. Miller, 19 F. 372; 
Albany City Nat. Bank v. Maher,’6 F. 
417, 19 Blatchf. 175; St. Louis Nat. 
ST v. Papin, 21 F.Cas.No. 12,239, 4 
Dill... 29. 


Iowa.—HEstherville First Nat. Bank 
v. Estherville, 112 N.W. 829, 136 Iowa 
203 [error dism 30 S.Ct. 152, 215 U.S. 
341, 54 L.Ed. 223]. ; 


Ky.—Schuster v. Louisville, 89 SW. 
689, 124 Ky, 189, 28 Ky.L. 588. 


N.Y.—wWilliams v. Weaver, 75 N.Y. 
30 [aff 100 U.S. 547, 25 L.Ed. 708]. 


Or.—Ankeny v. Blakley, 74 P. 485, 
44 Or. 78. 


[a] There is no discrimination un- 
der a statute providing that bank 
shares shall be assessed “at their 
value” and other personal property 
at its “true value in cash,” the ex- 
pressions meaning the same thing, 
and the former provision not contem- 
plating the book value but the actual 
value of the shares. Ankeny v. Blak- 
ley, 74 P. 485, 44 Or. 78. 


74. Albuquerque First Nat. Bank 
v. Albright, 28 S.Ct. 349, 208 U.S. 548, 
52 L.Ed. 614 [aff 86 P. 548, 13 N.M. 
514]; Williams v. Albany County, 7 
S.Ct. 1244, 122 U.S. 154, 30 L.Ed. 1088; 
Pelton v. Commercial Nat. Bank, 101 
U.S. 148, 25°L.Ed. 901; New York v. 
Weaver, 100 U.S. 539, 25 L.Ed. 705; 
First Nat. Bank v. Lindsay, 45 F. 
619 [rev 15 S.Ct. 472, 156 U.S. 485, 
39 L.Ed. 505]; Stanley v. Albany 
County, 15 F. 483, 21 Blatchf. 249 [aff 
7 °SiCt. 1234, 121 U.S. (535, 30 Li. hid. 
1000]; Chicago First Nat. Bank v. 
Farwell, 7 F. 518, 10 Biss. 270. And 
see cases supra note 73. 


75. First Nat. Bank y. Patterson, 
176 P. 498, 65 Colo. 166. 


76. Deductions in valuing national 
bank stock in general see infra § 848. 

77. See supra § 283. 

78. See infra § 848. 


79. U.S.—Garnett First Nat. Bank 
v. Ayers, 16 S.Ct. 412, 160 U.S. 660, 40 


Bank, 
SHELL 
And see 
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‘other counties subject to same state levy is not 
increased by the same rate of increase is a mere 
overvaluation and not a discrimination in violation 
of the statute.75 


If the holders of other forms of 


“moneyed capital,” within the meaning of that term 
as used in this connection,’’ are allowed to deduct 
their debts, and be taxed only on the remainder, 
a similar deduction ordinarily must be allowed to 
owners of national bank shares,’8 and if such a 
deductiorf is not allowed to the latter, it constitutes 
a violation of the federal statute, as discriminating 
against national bank stock.7° 


This rule does not 


L.Ed. 573; Stanley v. Albany County, 
7 S.Ct. 1234, 121 U.S. 535, 30 L.Ed. 
1000; Evansville Nat. Bank v. Brit- 
ton, 105 U.S. 322, 26 L.Ed. 1053; New 
York v. Weaver, 100 U.S. 539, 25 L.Ed. 
705; Charleston Nat. Bank v. Melton, 
171 F. 743; Mercantile Nat. Bank v. 
Hubbard, 98 F. 465 [rev 105 F. 809, 
45 C.C.A. 66 (rev 22 S.Ct. 908, 186 U.S. 
458, 46 L.Ed. 1247)]; Mercantile Nat. 
Bank v. Shields, 59 F. 952; Richards 
v. Rock Rapids, 31 F. 505; Evansville 
Nat. Bank v. Britton, 8 F. 867, 10 Biss. 
503 [aff 105 U.S. 322, 26 L.Ed. 1053}; 
National Albany Exch. Bank v. Hills, 
5 F. 248, 18 Blatchf. 478 [rev 105 U:S. 
319, 26 L.Ed. 1052]; City Nat. Bank 
Ke Paducah, 5 F.Cas.No. 2,743, 2 Flipp. 


Ala.—Maguire v. Mobile County Bd. 
of Revenue, ete., Com’rs, 71 Ala. 401; 
Pollard v. State, 65 Ala. 628; Tarrant 
v. Bessemer Nat. Bank, 61 So. 47, 7 
Ala.App. 285. 


Cal.—McHenry v. Downer, 47 P. 779, 
116 Cal. 20, 45 L.R.A. 737; Miller v. 
Heilbron, 58 Cal. 133. 


Ind,— Wasson v. Indianapolis Nat. 
Bank, 8 N.E. 97, 107 Ind. 206. 


Kan.—Voran v. Wright, 284 P. 807, 
ce Kan. 601 [aff 281 P. 938, 129 Kan. 

Mich.—First Nat. Bank v. Board of 
Tax Com’rs of State of Michigan, 234 
N.W. 154, 253 Mich. 98; Equitable & 
Central Trust Co. v. Common Council 
of City of Detroit, 234 N.W. 154, 253 
Mich. 97; First Nat. Bank v. Common 
Council of City of Detroit, 234 N.W. 
151, 253 Mich. 89. 


N.H.—Peavey v. Greenfield, 9 A. 
722, 64 N.H. 284, 


N.C.—McAden v. Mecklenburg 
County, 2 S.E. 670, 97 N.C. 355. ‘ 


Ohio.—Chapman v. Wellington 
First Nat. Bank, 47 N.E. 54, 56 Ohio 
St. 310 [aff 19 S.Ct. 407, 173 U.S. 205, 
43 L.Ed. 669]. : 


Wash.—Newport v. Mudgett, 51 P. 
466, 18 Wash, 271. 


[a] Illustration.—Allowance for 
taxation of a deduction from the cap- 
ital stock of an incorporated mort- 
gage company of real estate mortga- 
ges that have been registered is a 
discrimination against the stockhold- 
ers of national banks which are not 
allowed such a deduction. Voran v. 
Wright, 281 P. 938, 129 Kan. 1 [aff reh 
284 P. 807, 129 Kan. 601]. 


[b] Not discriminating.—The fact 
that a statute providing for the taxa- 
tion of shares of corporations other 
than banks, permits a deduction of 
the value of the taxable real and per- 
sonal property of such corporations 
does not render a statute, providing 
for the taxation of shares of banks, 
subject to a deduction of the assessed 
value only of the real estate of the 
banks, discriminatory in violation of 
the federal statute, where the busi- 
ness of such other corporations does 
not necessarily come in competition 
with the business of banks, and there 
is no substantial difference in the re- 
sult in the application of either meth- 
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apply where a lower rate of taxation is substituted 
for such deduction, as to national bank stock,*° or 
unless the deduction allowed affects other moneyed 
capital.8t There is no discrimination in merely al- 
lowing a deduction of debts from “credits” without 
allowing a similar deduction from the value of na- 
tional bank stock,*? unless the term “credits” as de- 
fined by the state statutes includes moneyed eapital 
within the meaning of the federal statute.** It has 
been held, however, that although a statute not per- 
mitting such a deduction is in conflict with, the fed- 
eral statute, it is not void,*+ and that a stockholder 
who has no debts to deduct cannot complain of an 
assessment of his stock.*® 


[§ 287] dd. Investments in Nontaxable Securi- 
ties. It is not an unlawful discrimination against 
national banks- that that portion of their capital 
which is invested in United States bonds or other 
nontaxable securities is not deducted in valuing the 
holdings of their shareholders, although such de- 
duction is allowed in taxing the capital of private 
or state banks and other moneyed eapital,®® since 
the tax is levied not upon the capital so invested, 
which is the property of the bank, but upon the 


od. Tarrant v. Bessemer Nat. Bank, “Credits” 


61 So. 47, 7 Ala.App. 285. 
80. People v. Feitner, 83 N.E. 592, 


191 N.Y. 88. supra § 283. 


TAXATION 


as defined for taxation 
purposes in general see 15 C.J. p 1351. 


“Moneyed capital” in general sce [a] 


[§§ 286-288 


shares of stock which are the property of the stock- 
holders,87 and since the federal statute, in requir- 
ing other moneyed eapital to be assessed at an equal 
rate, refers only to such moneyed capital as the 
state has power ta tax.** But the fact that invest- 
ment securities of a national bank are not assessed 
does not justify an illegal discrimination in assess- 
ing the shares in such bank,*® and there is a sub- 
stantial diserimination against national bank stock, 
where shares thereof are taxed upon a valuation 
equal to that of the assets of the bank including 
bonds and like securities of the United States, while 
shares of state banks are not taxed, although they 
have a large taxable value over and above the val- 
ue of taxable property of banks, due to the owner- 
ship by banks of tax-exempt federal securities, as 
in neither case does the exemption of federal secu- 
rities held by the banks apply in the taxation of 
shares.°° 


[§ 288] ee. Exemptions.®! Discrimination against 
national bank stock does not arise from the mere 
fact that certain forms of capital are exempted 
altogether from taxation by the state laws,®? unless 
a relatively large amount of moneyed capital, em- 


eben in 4 Wall. (U.S.) 244, 18 L.Ed. 


In Kentucky (1) it has been 
held that if state banks are allowed 


[a] The state may weigh advan- 
tages and disadvantages and substi- 
tute a low flat rate of taxation, an ad- 
vantage which other property does 
not have, in the place of the deduc- 
tion of debts, which is an advantage 
enjoyed by other owners of personal 
property. People v. Feitner, 83 N.E. 
592, 192 N.Y. 188) 


81. U.S.—Wellington First Nat. 
Bank v. Chapman, 19 S.Ct. 407, 173 
U.S. 205, 43 L.Ed. 669 [aff 47 N.E. 
54, 56 OhioSt. 310]; Mercantile Nat. 
Bank v. Shields, 59 F. 952 


Ind.—Richmond First Nat. Bank v. 
Turner, 57 N.E. 110, 154 Ind. 456. 


Neb.—Bressler v. Wayne County, 
49 N.W. 787, 32 Neb. 834, 13 L.R.A. 
614. 


N.Y.—Matter of Jenkins, 62 N.Y.S. 
321, 47 App.Div. 394 [aff 57 N.E. 408, 
163 N.Y. 320 (aff 22 S.Ct. 905,186 U.S. 
230, 46 L.Ed. 1140)]. 


Tex.—Primm v. Fort, 57 S.W. 86, 
972, 23 Tex.Civ.App. 605. 


32. U.S.—Wellington First Nat. 
Bank v. Chapman, 19 S.Ct. 407, 173 
U.S. 205, 43 L.Ed. 669 [Laff 47 N.H.-54, 
56 OhioSt. 310]. 


Ind.—Richmond First Nat. Bank 
v. Turner, 57 N.E. 110, 154 Ind. 456. 


Mich.—St. Joseph First Nat. Bank 
eae Joseph, 9 N.W. 838, 46 Mich. 
526. 


Neb.—Bressler v. Wayne County, 49 
N:W. 787, 32 Neb. 834, 13 L.R.A. 614 
[overr reh 41 N.W. 356, 25 Neb. 468]. 


Ohio.—Chapman v. Wellington 
First Nat. Bank, 47 N.E. 54, 56 Ohio 
St.u3 £0: fafh. 19)\S.Ct..407, 73 U:S2 205, 
43 L.Ed. 669, and rev 9 OhioCir.Ct. 79, 
4 OhioCir.Dec. 252]; Niles v. Shaw, 
$4 N.E. 162, 50 OhioSt. 370. 


Nex.——Primm Vv. Fort, 57 S:W. 86, 
972, 23 Tex.Civ.App. 605. 


83. See Wellington First Nat. 
Bank v. Chapman, 19 S.Ct. 407, 173 
U.S. 205, 43 L.Ed. 669 [aff 47 N.E. 54, 
56 OhioSt. 310] (where the point was 
discusseca but not definitely decided as 
to what ¢redits constitute moneyed 
eapital). ; 


84. Palmer v. McMahon, 10 S.Ct. 
324, 133 U.S. 660, 33 L.Ed. 772; Al- 
bany County v.. Stanley, 105 U.S. 305, 
26 L.Ed. 1044; Charleston Nat. Bank 
v. Melton, 171 F. 743. : 


85. Albany County v. Stanley, 105 
U.S. 305, 26 L.Ed. 1044. 


86. U.S.—Des Moines Nat. Bank v. 
Fairweather, 44 S.Ct. 23, 263 U.S. 103, 
68 L.Hd. 191 [aff 181 N.W. 459, 184 
N.W. 313, 191 Iowa 1240]; Cleveland 
Trust Co. v. Lander, 22 S.Ct. 394, 184 
U.S. 111, 46 L.Ed. 456 [aff 56 N.E. 
1036, 62 OhioSt. 266]; People v. New 
York Tax, etc., Com’rs, 4 Wall. 244, 
18 L.Ed. 344; Hannan v. First Nat. 
Bank, 269 F. 527 [appeal dism 45 S.Ct. 
950 1266 US 256885 9 L.Ed. 482]; 
Charleston Nat. Bank v. Melton, 171 
F. 743; Hager v, American Nat. Bank, 
159 F. 396, 86 C.C.A. 334; Exchange 
Nat. Bank v. Miller, 19 F. 372. But 
see Van Allen v. Assessors, 3 Wall. 
573, 18 L.Ed. 229; Whitney Nat. Bank 
v. Parker, 41 F. 402 (both cases hold- 
ing to the contrary). 


Ala.—Pollard v. State, 65 Ala. 628; 
Tarrant. v. Bessemer Nat. Bank, 61 
So. 47, 7 Ala.App. 285. 


Iowa.—First Nat. Bank v. Burke, 
196 N.W. 287, 201 Iowa 994 [appeal 
dism 48 S.Ct. 155, 275 U.S. 502, 72 L. 
Ed. 395 mem]; Des Moines Nat: Bank 
v. Fairweather, 184 N.W. 313, 181 N. 
W. 459, 191 Iowa 1240 [aff 44 S.Ct. 23, 
263 U.S. 108, 68 L.Ed. 191]; Head v. 
Board of Review of City of Jefferson, 
152 N.W. 600, 170 Iowa 300; National 
State Bank v. Burlington, 94 N.W. 
234, 119 Iowa 696. Contra Des Moines 
Nat. Bank vy. City of Des Moines, 133 
N.W. 767, 153 Iowa 336. 


Minn.—State v. First Nat. Bank, 
204 N.W. 874, 164 Minn. 235. 


Mont.—Montana Nat. Bank of Bil- 
lings v. Yellowstone County, 252 P. 
876, 78 Mont. 62 [rev on other grounds 
267 P. 304, 82. Mont. 380, in conform- 
ity to mandate of Supreme Court 48 
§.Ct. 331, 276 U.S. 499, 72 L.Ed. 673]. 


N.H.—Concord First Nat. Bank vy. 
Concord, 59 N.H (5: 


N.Y.—People v. Tax Com’rs, 35 N.Y. 


to deduct the amount of capital in- 
vested in United States bonds a sim- 
ilar deduction must be allowed in the 
valuation of shares of national bank 
stock (Marion Nat. Bank v. Burton, 
90 S.W.. 944, 121 Ky. 876, 28 Ky.L. 
864, 10 L.R.A.N.S. 947); (2) but that if 
other banks are not allowed to deduct 
the value of assets invested in gov- 
ernment bonds, no such deduction can 
be claimed in the valuation of shares 
in national banks, as this would be a 
discrimination in their favor as 
against state banks and trust compa- 
nies (Hager v. Citizens’ Nat. Bank, 
San 403, 914, 127 Ky. 192, 32 Ky. 


87. Cleveland Trust Co. v. Lan- 
der, 22 S.Ct. 394, 184 U.S. 111, 46 L.Ed. 
456; Des Moines Nat. Bank v. Fair- 
weather, 184 N.W. 313, 191 Iowa 1240, 
181 N.W. 459 [aff 44 S.Ct. 23, 263 U. 
S. 103, 68 L.Ed. 191]. And see cases 
supra note 86. 


Capital of national bank as taxable 
only by tax on shares see supra § 273. 


88. Hannan yv. First Nat. Bank, 269 
F. 527, 535 [appeal dism 45 S.Ct. 9, 
266 U.S. 638, 69 L.Ed. 482, and cit 
Cyc]; Head v. Board of Review, 152 
N.W. 600, 170 Iowa 300. 


89. Folsom v. First Nat. Bank of 
Graceville, 121 So. 559, 97 Fla. 425; 
Folsom v. First Nat. Bank of Mari- 
anna, 121 So. 560, 97 Fla. 424; Roberts 
v. American Nat. Bank of Pensacola, 
121 So. 554, 97 Fla. 411. 


90. Montana Nat. Bank of Billings 
v. Yellowstone County, Mont., 48 S.Ct. 
Sol, 276 "US. 9499, 372) Tihide 673. Lrey 
252 P. 876, 78 Mont. 62, and mandate 
conformed to 267 P. 304, 82 Mont. 380 
(dist Des Moines Nat. Bank y. Fair- 
weather, supra note 86) ]. 


91. Exemptions as to banks in gen- 
eral see infra § 480. 


92. U.S.—National Newark Bank- 
ing Co. v. Newark, 7 S.Ct. 839, 121 U. 
S. 163, 30 L.Hd. 904; Mercantile Nat. 
Bank v. New York, 7 S.Ct. 826, 121 U. 
S. 138, 30 L.Hd. 895; Boyer v. Boyer, 
5 S:Ct. 706, 113) -UnSt 689), 28. hds 
1089; Albany County v. Stanley, 105 
U.S. 305, 26 L.Ed. 1044; Adams v. 
Nashville, 95 U.S. 19, 24 L.Hd. 369; 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 288-290] 


ployed in competition with the national banks, there- 


by obtains exemption.?3 
[§ 289] (6) Deposits.°4 


Hepburn v. Carlisle School Directors, 
23 Wall. 480, 23 L.Ed. 112; Lionberg- 
er v. Rowse, 9 Wall. 468, 19 L.Ed. 721; 
South Broadway Nat. Bank of Denver 
v. City and County of Denver, 51 F. 
(2d) 703; Mercantile Nat. Bank v. 
New York, 28 F. 776 [aff 7 S.Ct. 826, 
LAPS. SAmrss, 30: Led S95hy Utica 
First Nat. Bank v. Waters, 7 F. 152, 
19 Blatechf. 242; Albany City Nat. 
Bank v. Maher, 6 F, 417, 19 Blatchf. 
175; City Nat. Bank v. Paducah, 5 F. 
Cas.No. 2,743, 2 Flipp. 61. 


Cal.—Crocker v. Scott, 87 P. 102, 
149 Cal. 575. 


F Ind.—Richmond v. Scott, 48 Ind. 
68. 


Ky.—City of Richmond v. Madison 
Nat. Bank & Trust Co., 284 S.W. 1089, 
215 “Ky. 262; McFarland v. George- 


town Nat. Bank, 270 S.W. 995, 208 Ky.. 


@ {aff 47 S.Ct. 467, 273 U.S: 
Wate CEO 


N.J.—City of Newark v. Tunis, 78 
A. 1066, 81 N.J.Law 45; Stratton v. 
Collins, 43 N.J.Law 562. 


N.Y.—McMahon v. Palmer, 6 N.E. 
400, 102 N.Y. 176, 55 Am.R. 796 [aff 
10 S.Ct. 324, 133 U.S. 660, 33 L.Ed. 
TT2]. 


Pa.—Gorgas’ Appeal, 79 Pa. 
Everitt’s Appeal, 71 Pa. 216. 


Tenn.—McLaughlin v. Chadwell, 7 
Heisk. 389. 


[a] 
nicipal bonds from taxation is not 
discrimination against national banks. 
South Broadway Nat. Bank of Denver, 
Colo. v. City and County of Denver, 
51 F.(2d) 7038. 


93. Boyer v. Boyer, 5 S.Ct. 706, 113 
U.S. 689, '°28 L.Ed. 1089; Boise City 
Nat. Bank v. Ada County, 87 F.(2d) 
947; Brotherhood Co-op. Nat. Bank 
v. Hurlburt, 21 F.(2d) 85; Eddy v. 
First Nat. Bank, 275 F. 550 [appeal 
dism 43 S.Ct. 10, 260 U.S. 752, 67 L. 
Ed. 496]; Primm v. Fort, 57 S.W. 
86, 972, 23 Tex.Civ.App. 605. 


{a] Tllustrations.—(1) A statute 
exempting from taxation notes se- 
cured by mortgages on real estate and 
bonds issued for highway purposes, 
where a large amount of moneyed 
capital is invested therein, substan- 
tially as a loan or investment feature 
of banking is a _ discrimination 
against the assessment of national 
bank shares. Brotherhood Co-op. 
Nat. Bank v. Hurlburt, 21 F.(2d) 85. 
(2) A tax at a rate in excess of thir- 
ty-five mills on the dollar, levied on 
the assessed value of shares of na- 
tional and state banks, where by a 
state law other moneys and _ credits 
of citizens are exempt from all taxes, 
except a three-mill tax thereby im- 
posed, as to national bank shares is In 
violation of the federal statute and 
is invalid as to the excess above the 
three-mill rate, although all other 
property except such other moneys 
and credits, is taxed at the same rate. 
Eddy v. First Nat. Bank, 275 F. 550 
[appeal dism 43 S.Ct. 10, 260 U.S. 752, 
67 L.Ed. 496]. (3) A tax on national 


568, 71 L. 


149; 


The federal 
prescribe no rule with respect to the taxation of 
depositors’ credits,®® and since taxation of interest- 
bearing deposits in national banks does not tax a 
deposit as the term may be used to indicate the mon- 
ey deposited, but rather taxes the credit the deposi- 
tor receives therefor, which is also ineluded in. the 
term “deposit,”®® the fact that the bank ean be pro- 
tected from taxation on such deposits does not im- 
pair the right of the state to tax depositors,®? and 
if the statute imposing such a tax does not unfairly 


Exemption of state and mu-. 


TAXATION 
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discriminate against national banks it is not inval- 


id,** and is not objectionable as an unlawful inter- 


statutes 


corporations,* or 


bank stock on the basis of its actual 
value as shown by the capital and 
surplus of the bank, and whereby 
credits secured by mortgages, trust 
deeds, or other liens are included in 
the assets and reflected in the value 
of the stock, whereas dues and cred- 
its secured by mortgages, trust deeds, 
or other liens in the hands of indi- 
viduals are exempt from taxation, vi- 
olates the federal statute. Boise City 
Site Bank v. Ada County, 37 F.(2d) 


94. Taxation of deposits in general 
see supra §§ 269, 270. 


95. Clement Nat. Bank v. State, 34 
S.Ct. 31, 231 U.S. 120, 58 L.Ed. 147 [aff 
ban 944, 84 Vt. 167, Ann.Cas.1912D 


96. State v. Clement Nat. Bank, 78 
A. 944, 84 Vt. 168, Ann.Cas.1912D 22 
Lan 34 S.Ct 31.9231 US? 12058, 1.Wwae 

ae 


97. State v. Clement Nat. Bank, 
supra. 
98. Clement Nat. Bank vy. State of 


Vermont, 34 S.Ct. 31, 231 U.S. 120, 58 
L.Ed. 147 [aff 78 A. 944, 84 Vt. 167, 
Ann.Cas.1912D 22]. 


[a] “Resident of state.”—-Where 
the state has no jurisdiction to tax lo- 
cal interest-bearing deposits in na- 
tional banks where such deposits are 
the property of nonresidents, the 
words ‘every person,’ as used in a 
statute, providing for the taxation of 
interest-bearing deposits in national 
banks, and declaring that every per- 
son having such a deposit shall semi- 
annually, except as otherwise provid- 
ed, pay a tax to the state semiannu- 
ally on the amount of such deposit, 
etc., should be construed to mean ‘‘ev- 
ery resident of this state’ having 
such a deposit, and as so construed 
the statute is valid. State v» Clement 
Nat. Bank, 78 A. 944, 84 Vt. 167, Ann. 
Cas 1912 Db 22 ath 34.S.Ct. 317.231 U.S: 
120, 58 L.Ed. 147]. 


[b] Discrimination not illegal.— 
Where under a statute taxing inter- 
est-bearing national bank deposits 
owners thereof are required to pay a 
single tax to the state at a fixed rate 
less than the average rate of taxes 
imposed under the general law, such 
act is not unconstitutional as discrim- 
inating against national banks in that 
all their deposits bearing interest 
were taxed to the depositors, while 
only deposits in savings institutions 
exceeding two thousand dollars were 
Similarly taxed, since those more 
heavily taxed under the general law 
might properly be allowed a reduc- 
tion denied to those having the ad- 
vantage of the specified rate fixed by 
the statute and were also not in the 
same class as national bank deposi- 
tors, under the rule that all that is 
required by the federal constitution 
with reference to the taxation of na- 
tional banks is that they shall not be 
deprived of a privilege enjoyed by 
others under the same_ conditions. 
State v. Clement-Nat. Bank, 78 A. 944, 
84 Vt. 167, Ann.Cas.1912D 22 [aff 34 


ference with the business of the bank because of 
the publicity required to be given to the business 
of the depositor and the bank by the returns required 
to be made on which the tax is to be assessed,?® 
and is not objectionable as a tax on the property 
or business of the bank.? 


[§ 290] c. Bridge, Ferry, and Canal Companies.? 
_A corporation owning and maintaining a toll bridge 
is taxable with respect to its property under gen- 
eral laws of the state providing for the taxation, of 


relative to the taxation of bridges,‘ 


S.Ct. 31, 231 U.S. 120, 58 L.Ed. 147]. 


Discrimination against national 
bank stock see supra §§ 281-288. 


99. State v. Clement Nat. Bank, 78 
A. 944, 84 Vt. 167, Ann.Cas.1912D 22 
ces S.Ct. 31, 231 U.S. 120, 58 L.Ed. 


1. 
pra. 


_[a] Thus where the statute pro- 
vides for the taxation of certain inter- 
est-bearing national bank deposits re- 
quiring the depositor to make a. re- 
turn of his average deposit within the 
class taxed for the preceding six 
months on which a tax of seven-twen- 
tieths of one per cent. is levied, and 
authorizes in lieu of returns by de- 
positors the stipulation by the bank to 
itself make a return of the average 
deposits of the class taxed and pay 
the tax on such sum with the right 
to deduct, not a proportionate amount ~ 
of the tax so paid, but the actual sev- 
en-twentieths of one per cent. on the 
average amount of the taxpayer’s de- 
posit, as a credit against the account, 
if the bank voluntarily elected to pay 
the tax itself and charge the same to 
its depositors knowing that, by rea- 
son of withdrawals and deposits made 
after the date on which the assess- 
ments were required, it would not be 
able to entirely recoup itself for the 
tax so paid, it was not entitled to ob- 
ject to the tax on the ground that be- 
cause of its inability to so recoup it- 
self the tax was in effect_a tax on the 
business of the bank which the state 
had no authority to levy. State v. 
Clement Nat. Bank, 78 A. 944, 84 Vt. 
168, Ann.Cas.1912D 22 [aff Clement 
Nat. Bank v. State of Vermont, 34 S. 
Ct. 31, 281 US. 120) 58° Bal 14743 


State v. Clement Nat. Bank, su- 


2. Railroad bridges see infra § 308. 
8. Toll Bridge Co. v. Osborn, 35 
Conn. 7; Quincy R. Bridge Co. v. 


Adams County, 88 Ill. 615; State v. 
Louisiana, etc., R. Co., 114 S.W. 956, 
215 Mo. 479; Hudson River Bridge Co. 
v. Patterson, 74 N.Y. 365. 


[a] Company formed by consoli- 
dation of a Missouri bridge company 
with an Illinois bridge company, ef- 
fected under articles of agreement 
filed and recorded in the latter state 
and approved and legalized by the 
legislature of the latter state, is a 
corporation of the state of Illinois ex- 
ercising its powers, in so far as it 
acts in that state, solely by virtue 
of the laws of the state of Illinois, 
and is subject to the taxing power of 
that state in like manner as other cor- 
porations. Quincy R. Bridge Co. v. 
Adams County, 88 Ill. 615. 


[b]. “Joint-stock companies,” as 
used in a statute relative to the tax- 
ation of bridges, embraces bridge 
companies or corporations. State v. 
Mississippi River Bridge Co., 19 S.W. 
421, 109 Mo. 2538. 


Taxation of property generally sce 
supra § 118 et seq. 


4. Covington, etc., Bridge Co. v. 
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except as the ordinary rules are varied by special 
concession or contract with the state,> and is not 
released from taxation by the fact that its bridge 
is leased to or oceupied by a railroad company.® 
The same general principles are applicable to com- 
panies operating canals,’ whether for transportation 
or for the creation of water power,* and to ferry 
Where the dominant purpose of a 
zompany, as provided in its charter, was the con- 
struction and maintenance of canals and locks, the 
company was held to have been properly taxed as a‘ 
canal company although the maintenance of the 
canal had since become a comparatively insignificant 
part of the business of the company.*® 


‘companies.® 


Real property. Bridges'! and 


owned by bridge companies!” have been held subject 
to taxation as real estate,1? but where the interest 
of the company is only that of the right to con- 
struct, maintain, and operate a bridge for a limited 


O’Meara, 35 S.W. 1027, 19 Ky.L. 1438. 


Taxation of bridges in general see 
supra § 147. 


5. Covington, etc., Bridge Co. v. 
Mayer, 31 OhioSt. 317; Sebastian v. 
Co¢ington, etc., Bridge Co., 21 Ohio 
St. 451. 


[a] Charter provision authorizing 
the state to tax one half the capital 
stock of the bridge company thereby 
created was considered as a contract, 
remaining in force until rescinded by 
mutual agreement. Covington, etc., 
Bridge Co. v. Mayer, 31 OhioSt. 317. 


6. Cowen v. Aldridge, 114 F. 44, 51 
C.CJA. 670; St. Louis, ete., R. Co. v. 
Williams, 13 S.W. 796, 53 Ark. 58; 
People v. Dunleith & Dubuque Bridge 
Co., 152 N.H. 526, 322 Ill. 99; People 
v. Keokuk & Hamilton Bridge Co., 122 
N.B. 467, 287 Ill. 246; Chicago, etc., 
R. Co. v. People, 38 N.E. 1075, 153 Tl. 
409, 29 L.R.A. 69; State v. Mississippi 
River Bridge Co., 35 S.W. 592, 134 Mo. 
a2; State v. Mississippi River 
Bridge Co., 19 S.W. 421, 109 Mo. 253. 


Property leased to railroad see in- 
fracs§, 387 


7. Alexandria R., etc., Co. v. Dis- 


trict of Columbia, 12 D.C. 217; Low- 
ell v. Middlesex County, 6 Allen 
(Mass.) 131. 

[a] Thus a canal company owning 


and using a canal and bridge was held 
taxable on the latter as real estate. 
Alexandria R., etc., Co. v. District of 
Columbia, 12 D.C. 217. 


[b] In Pennsylvania it has been 
held that the property of a canal com- 
pany which is used in connection with 
its business and necessary thereto, 
such as the bed and banks of the ca- 
nal, reservoirs, and houses for lock 


-tenders, toll collectors, ete., is not 
subject to taxation. Wayne County 
v. Delaware, etc., Canal Co., 15 Pa. 


351; Schuylkill Nav. Co. v.. Berks 
County, 11 Pa. 202; Lehigh Coal, etc., 
Co. v. Northampton County, 8 Watts 
&S. 334. 


8 Lowell v. Middlesex County, 6 
Allen (Mass.) 131. 


9. See cases infra this note. 


[a] Ferryboats and coal (1) have 
been regarded as personal estate for 
the purposes of taxation (Pavonia 
Ferry Co. v. Richards, 30 N.J.Law 
266), (2) but a ferry company cannot 
be taxed on such property when it is 
owned and used by a lessee of the 
franchise of the company, irrespec- 
tive of the power of the company to 
make the lease (Pavonia Ferry Co. v. 
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other property 
Stockholders. 


Richards, supra). 


[b] Operating on boundary river. 
—A ferry company operating its 
boats on a river forming the bounda- 
ry between two states may be taxed 
on its business by the state in which 
it is incorporated, Wiggins Ferry Co. 
v. East St. Louis, 2 S.Ct. 257, 107 U. 
S. 365, 27 L.Ed. 419. 


[ec] Railroad tracks.—Under stat- 
utes providing for the taxation of 
railroad corporations, and that the 
term “railroad corporation” shall be 
deemed to include all corporations 
Owning or operating a railroad in the 
state, railroad tracks belonging to a 
ferry company and used by it to make 
connections between its ferry and 
railroad lines were taxable. State v. 
waeeins Ferry Co., 106 S.W. 1005, 208 
Mo. , 


10. Essex Co. v. Commonwealth, 
141 N.E. 38, 246 Mass. 242. 


[a] Company held not taxable as 
a “business corporation.” Essex Co. 
v. Commonwealth, 141 N.E. 38, 246 
Mass. 242. 


11. _Chicago, ete., R. Co. vy. People, 
38 N.E. 1075, 153 Ill. 409, 29 L.R.A. 69; 
State v. Metz, 29 N.J.Law 122; Hud- 
son River Bridge Co. v. Patterson, 74 
N.Y. 365; Belleville, etc., Bridge Co. 
v. Ameliasburg, 15 Ont.L. 174, 10 Ont. 
W.R.-571, 988. 


[a]. Taxable to corporation itself. 
—Under Act Jan. 4, 1833 c 108 the 
bridge must be taxed to the corpora- 
tion itself. Cornish Bridge Pro- 
prietors v. Richardson, 8 N.H. 20%. 


[b] Over navigable river.—A toll 
bridge is properly taxed as real es- 
tate, although built over a navigable 
river. Hudson River Bridge Co. v. 
Patterson, 74 N.Y. 365. 


Railroad bridges see infra § 308. 


12. Toll Bridge Co. v. Osborn, 35 
Conn. 7. 
[a] For example, 


a toll bridge 


| company was held subject to taxation 


on wharves, docks, and buildings 
erected thereon as real estate. Toll 
Bridge Co. vy. Osborn, 35 Conn. 7. 


[b] Real estate necessary for 
transaction of “appropriate business.” 
—The appropriate business of a toll 
bridge company is the erection and 
maintenance of a toll bridge, and any 
real estate not necessary or incident 
to such business may be taxed under 
a statute providing for the taxation 
of real estate not used for the ap- 
propriate business of the company. 
Toll Bridge Co. v. Osborn, 35 Conn. 7. 


Conn, 314. 
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time, after which time all rights in the bridge are 
to pass to the state, it is held that the bridge is not 
taxable as real estate.'*4 Furthermore, where a stat- 
ute is enacted providing specifically for the taxation 
of bridge companies, general statutes relating to 
the taxation of the real estate of corporations are 
inapplicable .to bridge property.'° 


Franchises.1° As regards taxation, right of bridge 
company to construct bridge over navigable river 
and to contract for operation of railroad over it is 
a special privilege.17 


Capital stock.'* 
bridge or canal company has been regarded as a 
tax on the corporation,!® or on its property subject 
to taxation,?° not in separate parcels, but as a 
homogeneous wnit.?1 


A tax on the capital stock of a 


As in the case of stockholders in 


other corporations,*? the stockholders in bridge com- 


13. Keithsburg Bridge Co. v. Mc- 
Kay, 42 F. 427. And see cases supra 
notes,11, 12. 


Tax on real estate generally see 
supra § 239. 


14. People ex rel. Bear Mountain 
Hudson River Bridge Co. v. James, 
225 N.Y.S. 885, 222 App.Div. 756 [aff 
213 N.Y.S. 258, 126 Mise. 239]. 


[a] Roadway approaching bridge 
which was constructed by the bridge 
company on land owned by the state, 
and with the right to maintain and 
operate the same for thirty years 
after which time all the rights and 
interest of the company were to pass 
to the state, was held not subject to 
taxation as land or real estate. Bear 
Mountain Hudson River Bridge Co. v- 
Anan 213 N.Y.S. 258, 126 Misc. 

Od. . 


15. Middletown & P. Bridge Co. v. 
Town of Middletown, 59 A. 34, 77 


16. 
247, 


17. People ex rel. Grand Trunk Ry. 
Co. of Canada v. Gilchrist, 161 N.E. 
432, 248 N.Y. 97 [rev 221 N.Y.S. 613, 
221 App.Div. 19]. 


eee Generally see supra §§ 248— 


19. Lycoming County v. 
47 Pa. 106. 


20. Quincy R. Bridge Co. v. Adams 
County, 88 Ill. 615. 


21. Quincy R. Bridge Co. vy. Adams 
County, supra; Henderson Bridge Co. 
v. Com., 31 S.W. 486, 99 Ky. 623 [aff 
166 U.S. 150]. 


[a] Tax is not on identical lands, 
chattels, and other articles of prop- 
erty possessed by the corporation, nor 
on the shares of stock. Quincy R. 
atee Co. v. Adams County, 88 Ill. 


[b] Charter provision.—A charter 
provision authorizing the state to tax 
a bridge company on one half of the 
capital stock actually paid in was 
considered as a tax on one half of the 
capital actually used by the company 
in doing business, and it was held 
that preferred stock as well as com- 
mon stock, and stock issued at one 
date as well as at another, were 
equally within the letter and spirit of 
the provision. Covington, etc., Bridge 
Co. v. Mayer, 31 OhioSt. 317. 


22. See supra § 254. 


Generally see supra §§ 241— 


Gamble, 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 290-291] 


panies have been held taxable?* or not taxable?4 
upon their shares depending on the interpretation 


put upon particular statutes. 


Situs.2> <A state has no power to tax the person- 
al or real property of a bridge or canal company 


situated outside the state.2% 


[§ 291] d. Building and Loan Associations—(1) 
Except as and to the extent that such 
rules are changed or modified by particular building 
and loan association statutes,2? building and loan 
associations*® are subject to taxation in the same 
manner as an individual?® or other corporation,?° 
and are therefore subject to taxation upon all their 
property*+ including the amount of capital paid in 


In General. 


23. Middletown & P. Bridge Co. v. 
Town of Middletown, 58 <A. 34, 77 
Conn. 314 (tax is deducted by corpora- 
tion from the interests of the stock- 
holders). 


24. Cornish Bridge 
Richardson, 8 N.H. 207 


25. Generally see supra § 235. 


26. Alexandria Canal R., etc., Co. 
v. District of Columbia, 12 D.C. 217; 
People v. Barker, .51 N.Y.S. 1105, 23 
Misc. 191. 


[a] Bridge across Potomac held 
within jurisdiction of the District of 
Columbia to the high water mark on 
the Virginia shore. Alexandria Canal 
R., ete., Co. v. District of Columbia, 
LAP Diese) 22%. 


[b] Bridges across Connecticut 
river are taxable under the act of 
June 4, 1833 c 108, the waters of the 
river being within the jurisdiction of 
the state. Cornish Bridge Proprie- 
tors v. Richardson, 8 N.H. 207. 


27. See statutory provisions. 


28. See Building and Loan Asso- 
eiations § 1 et seq. 

29. State v. Redwood Falls Bldg., 
etc., Assoc., 47 N.W. 540, 45 Minn. 154, 
10 L.R.A. 752; Washington Bldg., etc., 
Assoc. v. Hornbacker, 42 N.J.Law 635 
[aff 41 NiJ.Law 519]; Territory v. 
Co-operative Bldg., ete., Assoc., 62 
P. 1097, 10 N.M. 337. 


“There is nothing in the nature of 
such a corporation to render its prop- 
erty nontaxable, in the absence of a 
constitutional or valid statutory pro- 
vision exempting it.” Albany Mut. 
Bldg. Assoc. v. Laramie, 65 P. 1011, 
1012, 10 Wyo. 54. 


Organization tax see Building and 
Loan Associations § 10. 


Statutes imposing tax on individu- 
als as including private corporations 
see supra § 231. 


30. State v. Redwood Falls Bldg., 
ete., Assoc., 47 N.W. 540, 45 Minn. 154, 
10 L.R.A. 752; Albany Mut. Bldg. As- 
soc. v. Laramie, 65 P. 1011, 10 Wyo. 
54. See Harn v. Woodard, 50 N.E. 33, 
151 Ind. 132 (dictum to same effect). 


[a] Statutes providing generally 
for the taxation of (1) “‘domestic cor- 
porations” or “incorporated com- 
panies or associations” include build- 
ing and loan associations in the ab- 
sence of other provision. Albany 
Mut. Bldg. Assoc. vy. Laramie, 65. te 
1011, 1012, 10 Wyo. 54. (2) Likewise, 
under a general statute relating to 
the taxation of the real and personal 
property of corporations, the rule is 
applicable to building and loan asso- 
ciations. State v. Redwood Falls 
Bldg., etce., Assoc. 47 N.W. 540, 45 
Minn. 154, 10 L.R.A. 752. 


Other corporations see supra § 231 
et seq. 


31. Atlanta Nat. Bldg., etc., Assoc. 
vy. Stewart, 35 S.E. 78, 109 Ga. 80; 


roprietors v. 
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and accumulated surplus,?? and notes, bonds, mort- 
gages, and other credits or securities representing 


loans made to members or others.?% 


Building and loan statutes. 
ular nature of building and loan associations and 


Owing to the partic- 


the consequent difficulty of assessing all of the prop- 


followed.?¢ 


Washington Bldg., etc., Assoc v. 
Hornbaker, 41 N.J.Law 519 [aff 42 N. 
J.Law 635]; Territory v. Co-operative 
Bldg., ete., Assoc., 62 P. 1097, 10 N.M. 
337; Albany Mut. Bldg. Assoc. v. 
Laramie, 65 P. 1011, 10 Wyo. 54. 


[a] For example, furniture and 
fixtures, real estate, and other assets 
are assessed to the association as 
owner. Ryan v. Tax Commission of 
Kansas, 294 P. 938, 132 Kan. 1. 


[b] What constitutes “all of their 
property.’’—(1) Market value of 
shares of nonborrowing members is 
no criterion or measure of the total 
property of the association (Atlanta 
Nat. Bldg., etc., Assoc. v. Stewart, 35 
S.E. 738, 109 Ga. 80), (2) but the as- 
sessment of the shares of the capital 
stock to the respective holders there- 
of, deducting the value of the real 
estate, and the real estate to the cor- 
poration, is the assessment of all 
the property of the association (In re 
St. Louis Loan, etc., Co., 62 N.E. 810, 
194 Ill. 609). 


[ce] Unconstitutional provisions. 
—(1) The legislature may tax both 
the property of the association and 
the shares of the stockholders, and it 
cannot constitutionally provide that 
the taxation upon the shares of the 
stockholders shall be in lieu of all 
other taxes upon the corporation. At- 
lanta Nat. Bldg., etce., Assoc. v. 
Stewart, 35 S.E. 73, 109 Ga. 80. (2) 
The amendment of 1901 to the Illinois 
statute of 1895, providing that no 
stock of a building and loan associa- 
tion ‘‘while loaned upon by, and 
pledged as security to the association 
issuing it, to an amount equal to the 
par value of such stock, shall be sub- 
ject to assessment,’ was held to be 
unconstitutional as attempting to 
exempt all that portion of the capital 
stock on which loans had been pro- 
cured. In re St. Louis Loan, etc., Co., 
62 N.E. 810, 194 Ill. 609. (3) Exemp- 
tions of corporate property and uni- 
formity of tax see supra § 40. 


32. State v. Creveling, 39 N.J.Law 
465 [aff 40 N.J.Law 192]. 


[a] Undivided profits are subject 
to taxation under the Kentucky stat- 
ute. Com. v. Home, etc., Fund Co. 
Bldg. Assoc., 106 S.W. 221, 127 Ky. 
537, 32 Ky.L. 435. 


Capital stock see infra § 292. 
Location of stock see infra § 292. 
33. I1l.—People’s Loan, etc., Assoc. 


v. Keith, 39 N.E. 1072, 153 Ill. 609, 
28 L.R.A. 65. 


N.J.—Washington Bldg., ete., Assoc. 
vy. Hornbacker, 42 N.J.Law 635 [aff 
41 N.J.Law 519]; State v. Creveling, 
39 N.J.Law 465 [aff 40 N.J.Law 192]. 


N.M.—tTerritory v. Co-operative 
Bldg., etc., Assoc., 62 P..1097, 10 N.M. 
337. 


Pa.—Com. v. Pottsville Union Sav. 
Fund Assoc., 2 Chest.Co. 189. 


erty represented once and only once,** statutes have 
been enacted in some jurisdictions providing specif- 
ically for the taxation of property of these associa-- 
tions either to the association or to the members,?® 
.and in such eases the statutory provisions must be 
Under some of these statutes the asso- 
ciation cannot be taxed on notes, bonds, and mort- 
gages representing loans*’ or other property be- 


Wyo.—Albany Mut. Bldg. Assoc. v. 
epee ae 65 P. 1011, 1015, 10 Wyo. 


“In regard to the right to treat the 
credits represented by loans, and the 
securities therefor, as assets of the 
company, it is difficult to observe any 
substantial difference between a 
building association and any ordinary 
corporation.” Albany Mut. Bldg. As- 
soc. v. Laramie, supra. 


[a] Reason for rule.—Loans or 
credits in the hands of the associa- 
tion are, in reality, assets or property 
of the association, and should be 
taxed as_ such. Albany Mut. Bldg. 
BEV, v. Laramie, 65 P. 1011, 10 Wyo. 


[b] Im Minnesota building and 
loan associations cannot be taxed’ 
separately on mortgages when includ- 
ed in the assessment of the stock of 
the corporation. State v. Redwood 
Falls Bldg., etc., Assoc., 47 N.W. 540, 
45 Minn. 154, 10 L.R.A. 752. 


34. Com. v. Home, etc., Fund Co. 


Bldg. Assoc., 106 S.W. 221, 127 “Ky, 
5387, 32 Ky.L. 435. 

35. See statutory provisions. 

36. Olney Loan, ete, Assoc. v. ~ 


Parker, 63 N.BH. 725, 196 Ill. 388; Com. 
v. Fayette Bldg., etc., Assoc., 71 S.W. 
5, 24 Ky.L. 1223; In re The Sher- 
brooke Land Co., 7 Alta.L. 493. 


[a] In Indiana (1) the associa- 
tion is taxable on the difference be- 
tween the receipts and loans (Harn 
v. Woodard, 50 N.E. 33, 151 Ind. 132), 
(2) but cannot be taxed on credits 
due to members (Deniston vy. Terry, 
41 N.E. 143, 141 Ind. 677). ‘ 


{[b] In New Hampshire, under a 
statute providing that the association 
shall be taxed on the whole amount 
paid upon its stock or shares which 
are in force, less the amount of notes 
held by it secured by mortgages upon 
the homestead of the debtor, upon 
which the debtor pays a tax in this 
state, and:further providing that the 
interest and profits received by the 
corporation, less losses and _ the 
amount paid for necessary expenses, 
shall be equitably distributed among 
the shares and added to the dues paid 
by the stockholders, the association 
is subject to taxation not only upon 
amounts paid in as monthly dues, but 
also upon net profits which are re- 
quired by law to be distributed each 
year and added to the dues paid. 
Rochester Bldg., etc., Assoc. v. 
Rochester, 45 A. 255, 69 N.H. 173. 


Assessment of stock and property 
of building and ioan associations see 
infra § 861. 


87. See cases infra this note. 


{a] Particular statutes and prop- 
erty considered.—(1) A statute pro- 
viding for the taxation of the stock 
of the association, deducting the 
value of the real estate to the stock- 
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longing to them,®% and where the statute provides 
for the taxation of the stockholders upon their 
shares®® it has been held that by implication the 
association is not to be taxed upon its property.*° 


[§ 292] (2) Capital Stock and Shares.** 
the various statutory provisions‘? building and loan 
associations may be taxed upon their capital stock* 
may be taxed upon 
shares,** in the same manner as other personal prop- 
erty owned by them,*® but where the association is 
taxed upon the stock of the stockholders, the lat- 
ter is not required to return the stock to the tax 
assessor;*® also, whera the statute provides for the 
taxation of the shares of stock in the hands of the 
stockholders and further provides that the prop- 


or the shareholders 


holders, and the real estate to the as- 
sociation, was held to provide a 
method for the taxation of all of the 
assets of the association, and there- 
fore the association could be taxed ad- 
ditionally upon the notes and mort- 
gages in question. In re St. Louis 
Loan, etc., Co., 62 N.E. 810, 194 Il. 
609. (2) Under a statute providing 
for the taxation of the shares of the 
association as other individual prop- 
erty, and further providing that the 
association shall list the amount of 
surplus funds and undivided profits, 
the latter is not subject to taxation on 
notes and bonds representing loans to 
members. Com. v. Home, etec., Fund 
Co. Bldg. Assoc., 106 S.W. 221, 127 
Ky. 587, 32 Ky.L. 435. 


F Exemption from taxation see infra 
481. 

38. Olney Loan, etc., Assoc. v. 
Parker, 63 N.E. 725, 196 Ill. 388. 

39. See infra § 292. 

40. Kansas City v. Mercantile Mut. 


Bldg., etc., Assoc., 46 S.W. 624, 145 
Mo. 50. 


is Generally see supra §§ 248- 


42. See statutory provisions. 


43. Charlotte Bldg., etc., Assoc. v. 
Mecklenburg County, 20 S.E. 526, 115 


N.C. 410; Com. v. Pottsville Union 
Sav. Fund Assoc., 2 Chest.Co. (Pa.) 
189. And see cases infra this note. 


fa] Nature of tax.—A tax upon 
the capital stock of the association 
is in effect a tax upon the corporate 
property. In re St. Louis Loan, etc., 
Co., 62 N.E. 810, 194 Ill. 609. 


[b] When association is “doing 
business.”—An association which has 
ceased to collect dues from members 
who have not borrowed out money, 
and has ceased to make loans, but is 
in other respects in full life, is ‘‘doing 
business” within the meaning of the 
tax law of 1879, and liable to taxation 
on its capital stock. Com. v. Potts- 
ville Union Sav. Fund Assoc., 2 Chest. 
Col Pa.) 189. 


[ec] Matured stock.—(1) Under a 
statute requiring a tax to be paid 
upon stock in any building and loan 
association doing business within the 
state upon which cash dividends are 
paid, except stock which has matured 
and is in the process of payment, as- 
sociations paying dividends upon ma- 
tured stock, which for some reason 
could not be disbursed immediately, 
were advised to be subject to the tax, 
the important feature being the pay- 
ment of interest. In re Building As- 
sociation Tax, 8 Pa.Dist. 266, 22 Pa. 
Co. 3038. (2) The intention of the 
act is to treat this stock as liable to 
taxation in the same manner that 
moneyed capital in the hands of an 
individual is liable. In re Construc- 
tion of Act of June 22, 1897, 7 Pa. 
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Except as and 
Under 


their 


Dist. 121. 


[d] Repeal of statute.—Statute re- 
lating to taxation of the capital stock 
of building and loan associations re- 
pealed by constitutional amendment, 
requiring property to be assessed un- 
der general laws and by uniform: 
rules. Hartshorne v. Borough of 
Avon-by-the-Sea, 67 A. 9385, 75 N.J. 
Law 407 [aff 74 A. 151, 78 N.J.Law 
556]. 


Omitted 
supra § 260. 


Tax on property and on capital see 
supra § 83. 


44. I[1l—Olney Loan, etce., Assoc. 
v. Parker, 63 N.E. 725, 196 Ill. 388; 
In re St. Louis Loan, etc., Co., 62 N. 
E. 810, 194 Ill. 609. 


Ky.—Com. v. Home, ete., Fund Co. 
Bldg. Assoc., 106 S.W. 221, 127 Ky. 
537, 32 Ky.L. 435; Com. v. Fayette 
eee ete., Assoc., 71 S.W. 5, 24 Ky.L. 

23. 


Mo.—Kansas City v. Mercantile 
Mut. Bldg., etce., Assoc., 46 S.W. 624, 
145 Mo. 50. 


N.M.—tTerritory v. Co-operative 
pete etce., Assoc., 62 P. 1097, 10 N. 
s @ 


W.Va.—Ohio Valley Bldg., ete., As- 
soc. v. Cabell County Ct., 26 S.E. 203, 
42 W.Va. 818. 


[a] Withdrawal shares are taxa- 
ble under Rev. St. (1923) 79-327 on 
the cash withdrawal value, in view 
of the invalidity of subsequent legis- 
lation. Ryan v. Tax Commission of 
Kansas, 294 P. 938, 182 Kan. 1. 


[b] In Indiana (1) sums paid in 
by. members are regarded as a credit, 
and not as stock, since the amount, 
plus interest, is subject to call at any 
time upon reasonable notice, and the 
member is subject to taxation there- 
on whether fully paid up or partly 
paid up, as on any other credit. Co- 
operative Bldg., etc., Assoc. v. State, 
60 N.E. 146, 156 Ind. 463; Harn v. 
Woodard, 50. N.H.. 33; 151 ' Ind. 1132; 
Deniston y. Terry, 41 N.E. 148, 141 
Ind. 677. See State v. Real Estate 
Bidg., sete., “Assoc, 5 NUEx) LOGI ba 
Ind. 502 (stock, whether paid up, 
prepaid, running, or otherwise, is tax- 
able, without considering to whom it 
is taxable). (2) If the member is a 
borrower, money borrowed on the 
stock would be a debt which may be 
deducted from the credits. Deniston 
v. Terry, supra. 


Tax on capital and on shares of 
stock see supra §§ 248-254. 


45. Olney Loan, ete, Assoc. Vv. 
Parker, 63 N.H. 725, 196 Ill. 388. See 
also supra § 254. 


46. McGowan v. Savannah Mut 
Loan Assoc., 5 S.E. 775, 80 Ga. 515. 


[a] Burden falls on stockholder.— 


corporate property see 
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erty of the association shall not be otherwise taxed, 
the latter cannot be taxed upon its capital stoek.*7 


[§ 293] e. Electric Light and Power Compazes. 


to the extent that the rules are 


changed or modified by particular statutes,** elee- 
tric light and power companies*® are subject to tax- 
ation®® in the same manner as other corporations®* 
or individuals,®2 or as a public utility.°*% <A stat- 
ute imposing a tax on electric light companies is 
applicable to companies which can lawfully come 
into existencé. wonder the act which authorizes the 
creation of that class of companies, and which have 
obtained and exercised any of the powers and fran- 
chises enumerated in the authorizing act.®* 
property of electric light and power companies, such 


The 


“While the association is taxed upon 
this stock, it has or may have re- 
course to the owner for reimburse- 
ment. . . . The corporation is re- 
quired to return it and pay the tax. 
on it; but if it is necessary to equal- 
ize the matter as among the stock- 
holders, the corporation can require 
the stockholder to pay the tax to it. 
This is simply a scheme to reach this 
class of stock conveniently, by mak- 
ing the corporation return it, and pay 
taxes upon it, instead of the owner 
of the stock.” McGowan v. Savannah 
Mut. Loan Assoc., 5 S.E. 775, 777, 80 
Ga. 515. 


Mts tn generally see infra §§ 820— 


.47. Olney Loan, etc., Assoc. v- 
Parker, 63 N.E. 725, 196 Ill. 388. 


48. See statutory provisions. 
49. See Electricity § 6. 
50. See infra this section. 


51. See supra §§ 231-261. 
52. See supra §§ 118-230. ‘ 
524%. Wisconsin Electric Power 


Co. v. Town of Lake, 202 N.W. 195, 186 


ae ee: And see cases infra notes 
[a] Effect of lease of property.— 


The fact that a light and power com- 
pany. has leased all its property toa 
traction company does not render it 
not subject to taxation as a public 
utility. Wisconsin Electric Power Co. 
v. Town of Lake, 202 N.W. 195, 186 
Wis. 199. 


53. Com. v. New Castle Electric 
Co., 11 Pa.Dist. 389. But see Com. v. 
York Haven Water, etc., Co., 29 Pa. 
Dist. 216 (holding that a water and 
power company, authorized to convert 
its water power into electric power 
and to distribute such electric power 
to the public, was not taxable on its 
gross receipts derived from the trans- 
action of electric lighting business). 


“We regard the opinion sound 
which holds a corporation liable to a 
tax on the fruits resulting from the 
exercise of a corporate privilege akin 
to and identical with another in point 
of subject-matter and employment of 
agency, and different only in the 
method of application of the agency 
and name of the product, respecting 
which other privilege there is rot 
only no dispute, but admitted liahil- 
ity.” Com. v. New Castle Electric Co., 
11 Pa:Dist. 389, 391. 


[a] Transfer of franchises and 
property.—If an electric light com- 
pany, pursuant to legislative author- 
ity, transfers its property and fran- 
chises to a street railroad company, 
such property and franchises are 
thereafter taxable to the street rail- 
road company and not to the lighting 
company. State v. Anderson, 72 N.W. 
386, 97 Wis. 114 [overr 63 N.W. 746, 
90 Wis. 550]. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§ 293] 


as, their poles, wires, switches, meters, ete., are or- 
dinarily classed as personalty, rather than real prop- 
erty,°* especially such parts thereof as are installed 
on the premises of patrons or consumers,®® or -con- 
structed in a public highway under an ordinance 


subject to revocation.*® 


Lands submerged by waters impounded by a dam 
owned by an electric power company are taxable, 
being a thing separate and distinct from the waters 
over them as a navigable highway.°? 


Franchises. 


ileges granted them.®® 


54 Rudolph v. Potomac Electric 
Power Co., 58 App.D.C. 54, 24 F.(2d) 
882, 57 A.L.R. 865 [cert den 49 S.Ct. 
185, 278 U.S. 656,,73 L.Ed. 565]; Shel- 
byville Water Co. v. People, 30 N.E. 
678, 140 Ill. 545, 16 L.R.A. 505; People 
v. Feitner, 90 N.Y.S. 904, 99 App.Div. 
274 [aff 74 N.E. 1124, 181 N.Y. 549]; 
Newport Illuminating Co. v. Newport 
Tax Assessors, 36 A. 426, 19 R.I. 632, 
36 L.R.A. 266. See Westmount v. 
Montreal Light, ete., Co., 44 Can.S.C. 
364 [aff 20 Que.K.B. 244] (dictum). 
But see Herkimer County Light, ete., 


Co. v. Johnson, 55 N.Y.S. 924, 37 App. | 


Div. 257 (holding that — electrical 
generating apparatus used in connec- 
tion. with other property clearly 
designated by the statute as realty 
was also taxable as realty). 


fa] Other property.—(1) Machin- 
ery, Such as dynamos and other fix+ 
tures used for generating electricity 
and supplying it to the city, is tax- 
able as personalty. (Shelbyville Water 
Co. v. Peo., 30 N.E. 678, 140 Ill. 545, 
16 L.R.A. 505; Newport Illuminating 
Co. v. Newport Tax Assessors, 36 A. 
426, 19 R.I. 632, 36 L.R.A. 266), (2) as 
are also conduits, and lamps _ in the 
streets (Rudolph y. Potomac Electric 
Power Co., 58 App.D.C. 54, 24 F.(2d) 
882, 57 A.L.R. 865 [cert den 4° S.Ct. 
185, 278 U.S. 656, 73 L.Ed. 565]). 


[b] Apparatus for manufacturing 
gas and iron gas holder owned by a 
light and power company were held 
taxable as real estate where they 
were used in connection with the 
pipes and mains and other property 
of the company clearly designated by 
the statute as realty. Herkimer 
County Light, ete., Co. v._ Johnson, 
55 N.Y.S. 924, 37 App.Div. 257. 


Taxation generally of: 
Personal property see supra §§ 154, 
240. 


Real property see supra §§ 135, 239. 


55. People v. Feitner, 90 N.Y.S. 
904, 99 App.Div. 274 [aff 74 N.B, 1124, 
181 N.Y. 549]. 


56. Rudolph v. Potomac Hlectric 
Power Co., 24 F.(2d) 882, 58 App.D.C. 
54, 57 A.L.R. 865 [cert den 49 S.Ct. 
185, 278 U.S. 656, 73 L.Ed. 565]; New- 
port Illuminating Co. v. Newport Tax 
Assessors, 36 A. 426, 19 R.I. 632, 36 
L.R.A. 266. 

57. Susquehanna Power Co. _ Vv. 
State Tax Commission, 151 A. 29, 159 
Md. 334 [aff 51 S.Ct. 434]. See also 
supra § 145. 


Generally see supra §§ 241-247. 


58. Northern Nebraska Power Co. 
v. Holt County, 235 N.W. 92, 120 Neb. 
724, 


59. Kern River Co. v. Los Angeles 


The right of eminent domain con- 
ferred upon companies of this kind is a valuable 
franchise right which may be taxed.®§ 
light and power companies created under special 
acts permitting them to lay their pipes and sling 
their wires in the streets and highways are properly 
subject to a state tax on the franchises and priv- 
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Earnings and receipts.°° A tax on the gross earn- 
ings of light and power companies has been regard- 
ed as a franchise or privilege tax,®! as distinguished 
from a property tax,*® and whether a corporation 
is such a corporation as comes within the meaning 


of statutes providing a system of taxation on the 


gross receipts depends on the construction of the 
statutes and the purposes, nature, and character 
of the business carried on.*? 
statute imposing a tax on the gross receipts from the 


In Pennsylvania a. 


business of electric light companies has been held 


Hlectrie 


County, 130 P. 714, 164 Cal. 751; State 


v. United Electric Light, ete., Co., 
97 A. 857, 90 Conn. 452; Rudolph v. 
Potomac WBHlectric Power Co., 24 F 


(2d) 882, 58 App.D.C. 54, 57 A.L.R. 
865 [cert den 49 S.Ct. 185, 278 U.S. 
656, 73 L.Ed. 565]; Commercial Elec- 
tric Light, etc., Co. v. Judson, 56 P. 
829, 21 Wash: 49, 57 L.R.A. 78. But 
see Susquehanna Power Co. v. State 
Tax Commission, 151 A. 29, 159 Md. 
334 [aff 51 S.Ct. 434] (holding that 
the value given to a power company’s 
property by a state franchise is tax- 
able, although the franchise is not). 


[a] Right of cccupancy of high- 
ways by an electric company by its 
transmission lines is a taxable fran- 
chise. Kern River Co. v. Los Angeles 
County, 130 P. 714, 164 Cal. 751. 


[b] Exercise of franchise right is 
not essential to subject it to. taxa- 
tion, as the right is still a valuable 
one. Kern River Co. vy. Los Angeles 
COUMLY AL OO: Ped aed GALS Ca IST Es 
Northern Nebraska Power Co. v. Holt 
County, 235 N.W. 92, 120 Neb. 724. 


[ec] Held subject to tax.—Under a 
statute imposing a franchise tax on 
corporations engaged in “electric 
lights.” and ‘‘all other like companies 
and like associations,’ a power com- 
yany which owns and operates a 
hydroelectric power plant for the sole 
purpose of manufacturing and selling 
electric energy at its generator is 
subject to the tax. Northern Nebras- 
ka Power Co. v. Holt County, 235 N. 
W. 92, 120 Neb. 724. 


{d] Patent rights representing a 
part of the capital stocks are included 
in the franchise tax. People v. Wem- 
Dic eLoTNeYeos Ll, Ol un 53: 


60. Generally see supra § 256. 


61. State v. United Electric Light, 
ete, Co;! A. .8b7,.'90° Conn... 452; 
Potomac Electric Power Co. v. Ru- 
dolph, 29 F.(2d) 634, 58 App.D.C. 261 
[cert den 49 S.Ct. 185, 278 U.S. 656, 73 
L.Ed. 565]. See supra text and notes 


62. Potomac Electric Power Co. v. 
Rudolph, 29 F.(2d) 634, 58, App.D.C. 
261 {cert den 49 S.Ct. 185, 278 U.S. 
656, 738 L.Ed. 565]. 


[a] In California the percentage 
payment under the Broughton Act 
(St. [1905] p 777) is not a tax upon 
property of a corporation, but a com- 
pensation for the use of the portions 
of the highway covered by the fran- 
chise easement, and is limited to a 
percentage of the gross receipts 
shown to arise from the “use, oc- 
cupation, or possession” of the high- 
ways. Tulare County v. City of Dinu- 
ba, 206 P. 983, 188 Cal. 664. 


63. State v. United Electric Light 


applicable to the business and operations of such 
companies in supplying heat and power by electric- 
ity as well as that of supplying light,*+ but the 
statute is only applicable to the electrical business 
such as electric light companies are authorized to 
do by the statute under which they are chartered, 
and which they conduct under the franchises con- 


& Water Co., 97 A. 857, 90 Conn. 452; 
State v. Factory Power Co., 16 Ohio 
N.P.N.S. 545. 


[a] Held not subject to tax.—Un- 
der a statute imposing a tax on the 
gross receipts of companies of the 
character of public utilities, a cor- 
poration organized by several other 
corporations for the sole and express 
purpose of furnishing power to each 
other—electricity, and also heat and 
water—the stock in which was exclu- 
Sively owned by ‘such corporations 
and yearly adjusted in proportion: to 
the amount of power used and paid 
for by each of the corporations, such 
corporations not using streets nor ex- 
ercising the right of eminent domain, 
nor furnishing the general public 
with electricity, was held not a pub- 
lic utility within the meaning of the 
statute, or subject to the tax. State 
AB Factory Power Co., 16 OhioN.P.N.S. 


[b] “Gross earnings from opera- 
tions” as used in a statute laying a 
tax upon gross earnings of water, gas, 
electric, and power companies, means 
the whole or the entire earnings, 
without deductions for operating ex- 
penses, local taxes or bad debts, and 
includes all incidental and subsidiary 
operations in the state, as well as 
its principal operation. State v. 
United Electric Light & Water Co., 
97 A. 857, 90 Conn. 452. 


[c] In Porto Rico electric light 
companies are classified as stock com- 
panies for the purpose of taxation 
and are taxed upon the total amount 
of net profits. Luz Eléctrica v. Peo., 
4 Porto Rico 12. 


64 Com. v. New Castle Electric 
©0., (LIP asDistrisc8. 


[a] Reason for rule.—‘Whether it 
is because companies to supply light 
were incorporated before those au- 
thorized to supply heat or power, or 
whether it is because the public gen- 
erally are more interested in the 
production of light than in the pro- 
duction of heat or power, the fact is 
that companies of this class are 
famiiiarly known as electric light 
companies. It is seldom that they 
are called heat or power companies. 
It is doubtful whether any are formed 
to supply heat or power, or either, 


which have not also the right to 
supply light. Light is the dominant 
characteristic, and hence they are 


known by the name of electric light 
companies rather than electric heat 
or electric power companies. It is 
not what a company is called by 
name, but what it does, and from do- 
ing which it derives income, that sub- 
jects the gross amount received from 
they thing “done to taxation. It is 
the substance that is material. If 
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ferred on them as electric light companies;®° and 
where an electric light company engages in the. busi- 
ness of manufacturing and distributing power or 
heat by steam or other means, such business is not 
Furthermore the fact that a 
water power company converts its power into elec- 
tric current does not render it liable to the tax where 
the company does not also engage in the business 
of electric lighting or of supplying electric current 


subject to the tax.®® 


to the public.*? 


[§ 294] f. Express and Other Transportation 
Except as and to the extent that the 
rules are changed or modified by particular stat- 
utes,*’ express and other transportation compa- 


Companies. 


that is lacking, there can be no li- 
ability. If that exists, the name is 
unimportant.” Com. v. New Castle 
Electric Co., 11 Pa.Dist. 389, 391. 


65. Commonwealth v. Harrisburg 
Light & Power Co., 105 A. 80, 262 Pa. 
238. 


66. Commonwealth v. Harrisburg 
Light & Power Co., supra. 


67. Commonwealth v.  Pennsyl- 
vania Water & Power Co., 114 A. 489, 
271 Pa. 456. ‘ 


[a] If water or water power com- 
panies engage in electric lighting, it 
has been advised that they may be 
taxed under the statute, In re Taxa- 
tion, 26 Pa.Dist. 508. But see Com. 
v. York Haven Light, etc., Co., 29 Pa. 
Dist. 216 (holding that water and 
water power companies have no 
statutory authority to transact an 
electric light business, and that the 
particular company was not taxable 
on its gross receipts, whencesoever 
they were derived). 


68. See statutory provisions, 
69. See Carriers § 1. 

70. See infra this section. 
71. See supra §§ 231-261. 
72. See supra §§ 118-230. 
73. Property taxable: 


Generally see supra § 118 et seq. 


Property of corporation see supra § 
231 et seq. 


74. Atlanta Nat. Bldg., ete., Assoc. 
v. Stewart, 35 S.H. 73, 109 Ga. 80. 


[a] Operating as joint stock as- 
sociation.—Under a provision of the 
constitution authorizing the taxation 
of corporations, an express company 
organized and operating as a joint 
stock association is subject to taxa- 


tion. Fargo v. Powers, 220 F. 697. 
75. See statutory provisions. 
76. Ky.—Blue Coach Lines v. Lew- 


is, 294 S.W. 1080, 220 Ky. 116. 


Miss.—Cudahy Packing Co. v. Stov- 
all, 72 So. 870, 112 Miss. 106. 


Okl.—In re Champlin Refining Co., 
264 P. 160, 129 Okl. 166. 


Pa.—Commonwealth v. Quaker City 
Cab Co., 134 A. 404, 287 Pa. 161 [rev 
on other grounds 48 S.Ct. 553, 277 U. 
S. 389, 72 L.Ed. 927]; Columbia Con- 
duit Co. v. Commonwealth, 90 Pa. 
307; Com. v. Monongahela Nav. Co., 
66 Pa. 81. 


Newfoundl.—Rex v. Reid Nfid. Co., 
9 Newfoundl, 285. 


And see cases infra this note, 


[a] Transportation companies.— 
(1) A corporation engaged in the re- 
moval of petroleum from place to 
place by means of pipes is a ‘‘trans- 
portation company” or a company 
“engaged in the transportation of 
freight” within the meaning of a 
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nies®® ‘are subject to taxation’? in the same manner 
as other corporations’! or individuals,”? 
general constitutional or statutory provisions for 
the taxation of all the taxable property in the state, 
or for the taxation of real and personal property,”? 
the property of express companies is included ;‘* 
and under statutes relating particularly to the taxa- 
tion of companies engaged in transportation in one 
form or another,’® corporations have been held lia- 


Under 


ble to be taxed where their objects and purposes 


statute taxing such companies. Co- 
lumbia Conduit Co. v. Com., 90 Pa. 
307. (2) Likewise, a taxicab com- 
pany (Commonwealth v. Quaker City 
Cab Co., 134 A. 404, 287 Pa. 161 [rev 
on other grounds 48 S.Ct. 553, 277 U. 
S. 389, 72 L.Ed. 927]) (3) and a slack 
water navigation company (Com. v. 
Monongahela Nav. Co., 66 Pa. 81) 
were held to fall within the class 
designated as “transportation com- 
panies” in the statute, although for 
other purposes it is well settled that 
the company was not a transporta- 
tion company. (4) It is not essential 
that the transportation be on definite 
tracks and between fixed termini to 
bring the company within the statute 
providing for the taxation of trans- 
portation e»mpanies. Commonwealth 
v. Quaker City Cab Co., supra, ~ (5) 
The fact that for eighteen years after 
the advent of taxicab companies taxes 
were not assessed against them under 
the act providing for the taxation of 
transportation companies is an ad- 
ministrative construction favorable 
to the company, but cannot prevail 
against the plain language of the 
statute authorizing the tax. Com- 
monwealth v. Quaker City Cab Co., su- 
pra. (6) Furthermore, the statute 
must be construed primarily by its 
language, and the fact that the legis- 
lature subsequently refused to amend 
the provision for the taxation of 
transportation companies so as ex- 
pressly to include taxicab companies 
is of no moment in determining the li- 
ability of taxicab companies to the 
tax. Commonwealth v. Quaker City 
Cab Co., supra. (7) A statute provid- 
ing for the taxation of corporations 
formed for steam surface railroad, 
canal, ferry, etc., purposes, and “every 
other transportation corporation,” 
was held not limited in its application 
to corporations formed under the 
railroad or transportation corporation 
acts, since among the corporations 
specifically enumerated are some 
organized under the business cor- 
porations law, and therefore must 
have been intended to refer to all 
corporations which have a like pur- 
pose to those specifically mentioned, 
so that a corporation, organized for 
the purpose of lightering, loading, 
unloading, receiving, transferring, 
etc., is subject to the tax therein 
provided, being organized for a like 
purpose. People ex rel. New York & 
Albany Lighterage Co. v. Cantor, 145 
N.E. 741, 239 N. Y. 64. (8) A corpora- 
tion organized under. L. (1848) e 40, 
for towing and propelling canal boats, 
vessels, rafts, or floats on the canals 
and navigable rivers of the state, and 
not organized under any of the stat- 
utes now superseded by the Transpor- 
tation Corporations Law, its business 
being that of towing vessels on the 


‘Hudson river and arms of the sea, 


held engaged in ‘navigation’? and 
“transportation,” within the meaning 
of Tax Law, § 184, providing for an 
additional franchise tax on trans- 
portation companies, and therefore 


and the nature of conducting their business were 
such as to bring them within the description of the 
particular statutes.7° 
ness of the nature of that of an express company 


A company engaged in busi- 


subject to the additional franchise 
tax. Newtown Creek Towing Co. v. 
Law, 199 N.Y.S. 866, 205 App.Div. 209 
[aff 143 N.By 749, 2387 NY.) 578]. (9) 
An oil refining company using leased 
oil tank cars for the transportation of 
its own oil products and in no sense 
as a common carrier is not a ‘“‘trans- 
portation” or “transmission” com- 
pany within the meaning of the stat- 
utory and constitutional provisions 
for the taxation of such companies. 
mes vy. Dickey, 222 P. 527, 96 OkI. 


[b] “Freight line company.”—(1) 
A packing company owning its own 
cars which are drawn over the lines 
of other companies in the transporta- 
tion of its products is a “freight line 
company” under the statute and sub- 
ject to taxation. State v. Cudahy 
Packing Co., 151 N.W. 410, 129 Minn. 
30 [aff 38 S.Ct. 373, 246 U.S. 450, 62 
L.Ed. 827]; Cudahy Packing Co. v. 
Stovall, 72 So. 870, 112 Miss. 106, (2) 
The purpose of the statute is to im- 
pose a tax upon such property as is 
used or operated in the state, and the 
fact that the cars are not operated 


‘for “freight or hire” is immaterial. 


Cudahy Packing Co. v. Stovall, supra. 
(3) Such a statute’ imposing a per- 
centage tax on gross earnings of 
refrigerator cars of a packing com- 
pany situated in and used in the 
state, does not contravene a constitu- 
tional provision relating to valuation 
and assessment of corporate property 
not situated wholly in one county. 
Cudahy Packing Co. v. Stovall, supra. 


[c] Bus company.—A bus com- 
pany is subject to taxation under a 
statute providing for the taxation of 
railway companies, street railway 
companies, etc., and “every other like 
company, corporation, or association,” 
or “every other corporation . . . 
exercising any special or exclusive 
privilege or franchise not allowed by 
law to natural’ persons, or perform- 
ing any public service.’”? Blue Coach 
Lines v. Lewis, 294 S.W. 1080, 1081, 
220 Ky. 116. 


[ad] “Public service companies.’)— 
(1) A refining company is a “public 
service corporation” and taxable as 
such when it engages in the trans- 
portation of crude oil through its 
pipes for hire, and the fact that the 
company has not exercised the right 
of eminent domain does not change its 
public character. In re Champlin Re- 
fining Co., 264 P. 160, 129 Okl. 166. 
(2) However, a similar statute pro- 
viding for the taxation of corpora- 
tions “performing any public service” 
was held not to include every cor- 
poration serving the public, nor to 
include a transfer company perform- 
ing only such public service as might 
be performed by a partnership or pri- 
vate individual, and not exercising 
any special or exclusive privilege 
conferred by its charter or the general 
incorporation laws of the state. Com- 
monwealth v. Louisville Transfer Co., 
204 S.W. 92, 181 Ky. 305. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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has been held subject to taxation under a statute 
providing for the taxation of express companies, 
although not expressly included in the statute.7? 
The state may tax the entire property of such com- 
panies,’® including all of their-tangible property*® 
situated or used within its limits.8° 
may be in part intangible, and that also is subject 
to taxation under appropriate laws.8! Under a stat- 
ute providing for the taxation of lands of express 
companies such as are occupied or used mainly for 
the express business, it was held that a company 
could not be taxed on lands used jointly with a 
navigation company where the earnings of the lat- 
ter greatly exceeded that of the former.®? 


[e] Finaacial institution.—Ex- 
press companies are not taxable as 
“banks, loan companies or other 
financial institutions.” Canadian 
Northern Express Co. v. Rosthern, 8 
Sask.L. 285. 


Liability of manufacturing corpora- 
tions to taxation upon their rolling 
stock see infra § 304. 


77. Rex v. Reid Nfld. Co., 9 New- 
foundl. 285. 


[a] Effect of unconstitutionality 
of portion of law.—If it should ap- 
pear that a portion of the law pro- 
viding for the taxation of express 
companies is unconstitutional in so 
far as it provides an arbitrary meth- 
od of assessment and valuation of 
their property, the law should never- 
theless be given effect in so far as 
it is constitutional and enforceable, 
and the property of such companies 
taxed in obedience to the higher man- 
date of the constitution requiring all 
property within the state to be taxed 
according to its true value. Wells 
v. Crawford County, 40 S.W. 710, 63 
Ark, 576, 37 L.R.A. 371. 


78. State v. Wells Fargo & Co., 
179 N.W. 221, 146 Minn. 444; State v. 
Cudahy Packing Co., 151 N.W. 410; 
411, 129 Minn. 30 [aff 38 S.Ct. 373, 
246 U.S. 450, 62 L.Ed. 827]. 

“The business . consider- 
ed as a whole, and embracing rights, 
franchises, equipment, and property 
of every nature, may be taxed as 


such.” State v. Cudahy Packing Co., 
supra. 

[a] Express companies held li- 
able to tax on their business fixed 


according to the floor space occupied. 
Canadian Northern Express Co. v. 
Rosthern, 8 Sask.L. 285; Dominion 
Express Co. v. Regina, 4 Sask.L. 34. 


79. State v. Wells Fargo & Co., 
179 N.W. 221, 146 Minn. 444; State v. 
Wells Fargo & Co., 150 P. 836, 38 Nev. 
505 [aff 39 S.Ct. 62, 248 U.S. 165, 63 
L.Ed. 190]. 


80. See infra nores 95-98. 


81. U.S.—Sanford v. Poe, 17 S.Ct. 
305, 165 U.S. 194, 41 L.Ed. 683 [reh 
den 17 S.Ct. 604, 166 U.S. 185, 41 L. 
Ed. 965]; Fargo v. Powers, 220 F. 
697. } 

Ark.—Wells v. Crawford County, 40 
S.W. 710, 63°Ark. 576, 37L.R.A. 371. 


Minn.—State v. Wells Fargo & Co., 
179 N.W. 221, 146 Minn. 444. 


Nev.—State v. Wells Fargo & Co., 
150 P. 836, 38 Nev. 505 [aff 39 S.Ct. 
62, 248 U.S. 165, 63 L.Ed. 190]. 


Tenn.—Southern Express Co. Vv. 
Patterson, 123 S.W. 353, 122 Tenn. 
279. 


[a] Intangible interests or values 
as “property” within the constitu- 
tional and statutory provisions for 
the taxation of all property in the 
state. State v. Wells Fargo & Co., 
150 P. 836, 38 Nev. 505 [aff 39 S.Ct. 
62, 248 U.S. 165, 63 L.Ed. 190]; South- 
* ern Express Co. v. Patterson, 123 S.W. 


TAXATION 


The property 


353, 122 Tenn. 279. 


[b] Tax on the franchise (1) of 
an express or other transportation 
company is essentially an ad valorem 
property tax upon the value of the 
special, or exclusive, or quasi exclu- 
Sive privilege enjoyed by the com- 
pany (Blue Coach Lines v. Lewis, 294 
S.W. 1080, 220 Ky. 116) (2) or upon 
all the intangible property of the 
company (Commonwealth v. Louis- 
ville Transfer Co., 204 S.W. 92, 181 
Ky. 305). (8) A statute providing for 
the taxation of the franchise of ex- 
press companies and other companies 
exercising “any special or exclusive 
privilege’ was construed as a tax on 
the franchise of companies having a 
value added to their tangible cor- 
porate property arising from the do- 
ing of things as a special or exclu- 
sive privilege which natural persons 
are excluded by the franchise from 
doing, and as inapplicable to a trans- 
fer company not enjoying any special 
privileges not allowed by law to 
natural persons. Commonwealth v. 
Louisville Transfer Co., supra. (4) 
Similarly, the term ‘franchise,’ as 
used in an express provision of the 
constitution for the taxation of such 
property was held in itself to refer 
only to special franchises and privi- 
leges not conferred or enjoyed by 
the public generally, and not to the 
mere right to exist as a corporation, 
and therefore inapplicable to express 
companies since an express company, 
in the conduct of its business, en- 
joys no greater privilege in the state 
than a messenger boy who carries 
packages from one place to another 
for hire. American Express Co. v. 
Harrington, 159 P. 466. 54 Mont. 245; 
Wells Fargo & Co, v. Harrington, 169 
P. 463, 54 Mont. 235. 


{c] Business tax by town based on 
floor space is not a “similar tax” 
prohibited under the corporation ta.x- 
ation act. Canadian Northern Ex- 
press Co, v. Rosthern, 8 Sask.L. 285. 


82. Dominion Express Co. v. Ni- 
agara, 15 Ont.L. 78, 10 Ont.W.R. 513. 


83. Generally see supra §§ 248-253. 


84. Sanford v. Poe, 17 S.Ct. 305, 
165 U.S. 194, 41 L.Ed. 683 [reh den 
17 S.Ct. 604, 166 U.S. 185, 41 L.Ed. 
26) Vets. 


{a] Tax proportioned to dividends 
made or declared.—When a tax upon 
the capital stock of transportation 
companies is proportioned to the 
dividends made or declared, the’ com- 
pany becomes liable to the tax in pro- 
portion to the dividends made or de- 
clared irrespéctive of whether such 
dividends were earned or represent 
net profit. Columbia Conduit Co. v. 
Com.,, 90° Pa. 307: 


85. Regulation of interstate com- 
merce by taxation see Commerce §§ 
126-162. 


86. Generally see supra § 256. 


87. State v. Wells Fargo & Co., 
179 N.W. 221, 146 Minn. 444. 


[a] Gross earnings tax held con- 


Capital and stock.®* 
express company employed within the state, or pro- 
portioned with reference to the entire capital stock 
of the company, is essentially a property tax®+ and 
not an interference with interstate commerce.*5 


Earnings and receipts.’ 
the gross earnings of the company.’7 A tax on the 
gross income or receipts of express companies is an 
excise*® and franchise®® tax, and not a tax upon the 
real or personal property of the company,®® al- 
though there is other authority regarding such a tax 
as.a tax upon the property of the company.® 
validity of this form of taxation as applied to the 
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A tax on the capital of the 


The tax may be upon 


The 


stitutional.—State v. Wells Fargo & 
Co., 179 N.W. 221, 146 Minn. 444. 


Taxation of corporate earnings or 
receipts in general see supra § 256. 


88. State v. Boston, etce., Express 
Co., 61 A. 697, 100 Me. 278. 


[a] Earnings subject to tax.—(1) 
The tax thus laid is upon the entire 
gross receipts from the express busi- 
ness done wholly within the common- 
wealth. Com. v. U. S. Express Co., 27 
A. 396, 157 Pa. 579. (2) The tax is 
not confined to earnings from trans- 
portation, but earnings derived from 
other business of the company are in- 
cluded. State v. United States Ex- 
press Co., 131 N.W. 489, 114 Minn. 346, 
37 L.R.A.N.S. 1127 [aff 32 S.Ct. 211, 
223 U.S. 335, 56 L.Ed. 459]. (3) The 
word “railroad,” as used in Rev. St. 
(1911) art 7369, imposing a gross 
earnings tax on express companies 
doing business by railroad or water 
within the state, does not apply to 
an express business done on interur- 
ban electrics, nothing indicating that 
the term “railroad” is used in other 
than its ordinary meaning. North 
Texas Transfer & Warehouse Co, v. 
State, (Tex.Civ.App.) 191 S.W. 550 
[rev 169 S.W. 1045]. (4) Determina- 
tion of amount of earnings and re- 
ceipts see infra § 841. 


[b] Repeal of statute.—The Gross 
Earnings Tax Law enacted under the 
initiative in June, 1906 (Sess. L. 
(1907) pp 7, 8), was impliedly re- 
pealed by the act of 1909 (Sess. L. 
(1909) p 345), dealing with the same 
subject, even if not repealed by the 
tax code of 1907 (Sess. L. (1907) 'p 
453), and the statute supplementary 
thereto (Sess. L. (1907) p 485). State 
v. Wells Fargo & Co., 130 P. 983, 64 
Or. 421. 


89. State v. Boston, etc., Express 
Co., 61 A. 697, 100 Me. 278. 


{a] Yax is occupation or business 
tax and has no reference whatever to 
the amount of property of the com- 
pany orits value. Atlanta Nat. Blde., 
eres Assoc. v. Stewart, 35 S.B. 73, 109 

a. 80. 


Power of state to tax corporate 
franchises and privileges measured 
by receipts and earnings see Com- 
merce § 156. 


90. State v. Boston, etc., Express 
Co., 61 A. 697, 100 Me. 278. 
[a] Tax is not license tax nor a 


tax upon the receipts as such, but it 
is a tax upon the business done in 
the state. State v. Boston, etc., Ex- 
press Co., 61 A. 697, 100 Me. 278. 


91. American Ry. Express Co. v. 
Holm, 216 N.W. 542, 173 Minn. 72; 
State v. Cudahy Packing Co., 151.N. 
W. 410, 129 Minn. 30 [aff 38 S.Ct. 373, 
246 U.S. 450, 62 L.Ed. 827]; ‘State v. 
United States Express Co., 131 N. 
W. 489, 114 Minn. 346, 37 L.R.A.N.S. 
1127 [aff 32 S.Ct. 211, 223 U.S. 335, 56 
L.Ed. 459]. 


[a] Method of computation.— 
“The gross earnings tax laws were 
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property of express companies*? or other property 
ernployed in transportation®? is firmly established. 


Situs.°4 


not intended to change the character 
of the tax, but for the purpose of cer- 
tainty were intended to change the 
method of computation. . . . The 
gross earnings tax is a system by 
which the amount of tax upon the 
property is determined.” State v. 
United States Express Co., 131 N.W. 
489, 491, 114 Minn. 346, 37 L.R.A.N.S. 
1127 [aff 32 S.Ct: 211, 223 U.S. 335, 56 
L.Ed. 459]. 


[b] Tax not against corporation.— 
State v. United States Express Co., 
131 N.W. 489, 491, 114 Minn. 346, 37 
L.R.A.N-S. 1127 Taft\32 S.Ct. 211, 223 
U.S. 335, 56 L.Ed. 459]. 


92. State v. Wells Fargo & Co., 179 
N.W. 221, 146 Minn. 444; State v. 
Cudahy Packing Co., 151 N.W. 410, 129 
Minn. 30 [aff 38 S.Ct. 373, 246 U.S. 
450, 62 L.Ed. 827]; State v. United 
States Express Co., 131 N.W. 489, 114 
Minn. 346, 37 L.R.A.N.S. 1127 [aff 32 
SiCh) 211; 223:00.S) 335,56 bed. 459); 


[a] Tax held fair equivalent of 
tax on property of defendant within 
the state and subject to taxation and 
not an unreasonable exaction. State 
v. Wells Fargo & Co., 179 N.W. 221, 
146 Minn. 444. 


93. Cross references: 


Constitutionality of excise taxes see 
supra § 93. 

Liability of corporate franchises and 
privileges to taxation generally see 
supra §§ 241-247. ; 

License and privilege taxes and regu- 

. lation of commerce see Commerce 
§§ 141-156. 


94. Generally see supra § 235. 


95. Sanford v.. Poe, 17 S.Ct: 305, 
165 U.S. 194, 41 L.Ed. 683 [reh den 
17 S.Ct. 604, 166 U.S. 185, 41 L.Ed. 
965]; Wells v. Crawford County, 40 
SywWe 71055638 Ark.2576,/37 DRA: 30d; 
Southern Express Co. v. Patterson, 
123 S.W. 358, 122 Tenn. 279. 


[a] Companies engaged in inter- 
state commerce.—(1) Express com- 
panies engaged in interstate com- 
merce may be taxed on that pro- 
portion of the whole fairly and 
properly ascertained which is situ- 
ated in the state. - Wells v. Craw- 
ford County, 40 S.W. -710, 63 Ark. 
576, 37 L.R.A. 3871. (2) Where a 
route between two points within _the 
state passes into another state, a 
tax upon the earnings and receipts at- 
tributable to the mileage without the 
state is not taxable. Sanford v. Poe, 
17 S.Ct. 305, 165 U.S. 194, 41 L.Ed. 683 
[reh den 17 S.Ct. 604, 166 U.S. 185, 41 
L.Ed. 965]; State v. United States 
Express Co., 131 N.W. 489, 114 Minn. 
346, 37 L.R.A.N.S. 1127 Laff. 32 S.Ct. 
21223? UsSi-335, 56eL.Wd.. 459] 63) 
Valuation and determination of taxa- 
ble property of corporations general- 
ly see infra §§ 8338-844. 


- 96. Southern Express Co. vy. Pat- 
terson, 123 S.W. 353, 122 Tenn. 279. 


97. U.S.—Sanford v. Poe, 17 S.Ct. 
305, 165 U.S. 194, 41 L.Ed. 683 [reh den 
17 S.Ct. 604, 166 U.S. 185, 41 L.Ed. 
965]; Pullman’s Palace Car Co. v. 
Twombly, 29 F. 658. 


The legislature has no power to tax ex- 
press companies or other transportation companies 
on property not situated in the state,°® whether 
such property is of a tangible or intangible, charac- 
ter,°® but property having an actual situs in the 
state or used in the state®’ may be taxed. 
of the intangible property is distributed wherever 
the tangible property of the company is located and 


TAXATION 


or individuals.* 


The situs 


; oN 
Ga.—Wright v. Union Tank Line 
Co., 85 S.E. 994, 148 Ga. 765. 


Miss.—State v. Union Tank Car Co., 
119 "So. 310, 151 Miss. 797; Cudahy 
Packing Co. v. Stovall, 72 So. 870, 112 
Miss. 106. 


Nev.—State v. Wells Fargo & Co., 
150 P. 836, 38 Nev. 505 [aff 39 S.Ct. 
62, 248 U.S. 165, 63 L.Ed. 190]. 


Pa.—Pullman’s Palace Car Co. v. 
Com., 107 Ba. 156 \fafi LL S.Ct: 376; 
L4t) U.S! 08,352 Gd, 61313. Coma. 
Pullman’s Palace Car Co., 4 Dauph. 
Co. 309. 


Tenn.—Pullman Southern Car Co. v. 
Gaines, 3 Tenn.Ch. 587. 


Utah.—Union Refrigerator Transit 
Co. v. Lynch, 55 P. 639, 18 Utah 378, 
48 L.R.A.- 790° [aff 20 S.Ct. 631, 177 
U.S. 149, 44 L.Hd. 708]. 


[a] Refrigerator cars (1) fur- 
nished to shippers for the transporta- 
tion of perishable freight over various 


‘lines of railroad and only transiently 


within the state from time to time 
are subject to taxation therein. Union 
Refrigerator Transit Co. v. Lynch, 55 
P. 639, 18 Utah 378, 48 L.R.A. 790 
Laff (20S.Ct. <634,73177 -U.S., 149; 44 «Le. 
Ed. 708]. (2) Where defendant re- 
frigerator car company, domiciled in 
Kentucky, leased the greater number 
of the cars for use in another state, 
but operated a small number of them 
in this state, those cars operated in 
this state are taxable here. Morrell 
Refrigerator Car Co. v. Com., 108 S. 
PEA 128 Ky. 447, 32 Ky.L. 1383, 
1389. 


[b] Sleeping cars and parlor cars 
of parlor car company (1) have been 
held to be taxable only at the home 
office or principal place of business 
of the company. Baltimore City Ap- 
peal Tax Ct. v. Pullman Palace Car 
Co., 50 Md. 452. (2) The constitu- 
tionality of a privilege tax on the 
running and using of such cars in 
the state on railroads owned by other 
companies as imposed by statute has 
been sustained (Pullman Southern 
Car Co. v. Gaines, 3 Tenn.Ch. 587), (3) 
in so far as the cars are not engaged 
in interstate commerce, in which case 
they have no situs within the state 
for purposes of taxation (Pickard v. 
Pullman Southern Car Co., 6 S.Ct. 635, 
117 US. 34, 29 Lowid.” 786 Tart 22) in. 
276]. But see Pullman’s Palace Car 
Co. v. Twombly, 29 F. 658 [holding 
that cars continuously used in the 
state acquire a situs in the state for 
purposes of taxation, notwithstand- 
ing the fact that they are used ex- 
clusively in interstate commerce]). 
(4) Similarly, an act imposing a tax 
on the proportion of the capital stock 
represented by such property as is 
used in the state was held valid 
(Pullman’s Palace-Car’Co. v. Penn- 
sylvania, 11 S.Ct. 876, 141 U.S. 18, 35 
L.Ed. 613), (5) but a tax upon the 
gross receipts of a palace car com- 
pany earned in doing business in the 
state and deposited in its treasury in 
another state was held beyond the 
power of the state to impose, as an 
attempt to give the laws of the state 
extraterritorial force, and to regulate 


commerce between the states (Indiana | 


the work done.® 


[§ 295] g. Gas Companies. Except as and to the 
extent that the rules are changed or modified by 
particular statutes,®® gas companies’ are subject to 
taxation? in the same manner as other corporations® 


[§§ 294-295 


A gas company is taxable, accord- 


ing to the laws of the particular state, on its fran- 
chise,® on its easement of oceupying public streets,® 
on its capital and surplus or undivided profits,” 


v. Pullman Palace Car Co., 16 F. 193, 
11 Biss. 561). 


{[c] Legislature must fix taxable 
situs for such property before it can 
be taxed by the state. State v. Union 
Tank Car Co., 119 So. 310, 151 Misc. 
(OWE 


98. State v. Wells Fargo & Co., 150 
P. 836, 38 Nev. 505 [aff 39 S.Ct. 62, 
248 U.S. 165, 63 L.Ed. 190]; Southern 
Express Co. v. Patterson, 123 S.W. 
353, 122 Tenn. 279. 


99. See statutory provisions. 
1. See Gas § 3. 

2. See infra this section. 

3. See supra §§ 231-261. 

4 See supra §§ 118-230. 


5. State v. Duluth Gas & Water 
Co... 78. N. Wie 032, 76;, Minn. 96.57 
L.R.A. 63; Paterson, ete., Gas, etce., 
Co. v. State Bd. of Assessors, 54 A. 
246,.69 N.J.Law 116 [aff 59 -A.. 1118, 
70 N.J.liaw 825]; People v. Olean 
Assessors, 48 Hun 193, 15 N.Y.St. 461; 
People v. Wells, 87 N.Y.S. 595, 42 
Mise. 606. 


[a] Where taxed as capital stock. 
—While the franchises of such com- 
panies are property which may be 
taxed the same as other property,,. 
they are not subject to taxation as a 
separate item of personal property 
when they have been included in the 
assessment of capital stock. State v. 
Duluth Gas & Water Co., 78 N.W. 1032, 


76 Minn. 96, 57 L.R.A. 63. See infra 
note 17. 
[b] Held to possess taxable fran- 


chise.—Although aj corporation al- 
ready holds a franchise to supply 
gas for lighting, which, under the 
constitution, cannot be taxed, on ac- 
cepting a further franchise to supply 
gas for heat and: power, it may be 
compelled to pay a gross earnings tax 
therein imposed, although the same 
mains carry gas for all purposes. 
City of Hanford v. Hanford Gas & 
Power, Co. 147 2P 96957 169) Cali a749. 
L.R.A.1915E 165. 


Tax on franchise generally 
supra §§ 241-247. 


6. Baltimore Consol. Gas Co. v. 
Baltimore, 61 A. 532, 101 Md. 541, 109 
Am.S.R. 584, 1 L.R.A.N.S. 268: 


7. New Orleans City Gas Light Co. 
v. Bd. of Assessors, 31 La.Ann. 475; 
People v. Brooklyn City Bd. of As- 
sessors, 76 N.Y. 202. 


[a] Advance deposits.—(1) An 
advance payment required of custom- 
ers on account of gas to be used and 
as a guaranty for the return of the 
meter, etc., is a mere pledge so long 
as no unpaid obligation accrues 
against the customer and is not tax- 
able to the company, but to the extent 
of any default it becomes a payment 
thereon and taxable to the company. 
Parsons Natural Gas Co. v. Rockhold, 
100 P. 639, 79 Kan. 661. (2) The 
burden is on the gas company to show 
what amount of it, if any, the com- 
pany is under obligation to return to 
its customers, and in the absence of 
such proof the money should be pre- 


see 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 295-296] 


and on its physical property;® and as to the lat- 
_ ter + is generally held that gas pipes and mains laid 
under the streets are assessable as real estate.® 


Earnings and receipts.‘° A tax measured by per- 
centage of the gross receipts of corporations engaged 
in the business of selling or furnishing gas has been 
regarded as a privilege or occupation tax and not 
a tax on the property of the corporation.1! The 
effect of a contract. between a gas company operat- 
ing a pipe line and a local company supplying city 
consumers may be such as toi subject the loeal com- 
pany, as vendee, to an ocetipation tax based on gross 
receipts.‘? Corporations dealing with either nat- 
ural or artificial gas are subject to the tax.18 


Capital stock.1* A tax on the capital stock of 
gas companies has been regarded as a tax on all of 
the tangible and intangible assets of the company? 
including both the franchise to be a corporation,!® 
and the franchise to lay and maintain its pipes in 
the public streets of the city for the purpose of dis- 
tributing and supplying gas.!* There is other au- 
thority that the tax is in the nature of an excise 
or duty on the franchise or privilege of the com- 
pany, and not a tax on its property.'§ 


sumed to be entirely the property of 
the company. Parsons Natural Gas 
Co. v. Rockhold, supra. (3) How- 


TAXATION 


real estate for the purposes of the 
taxes therein imposed shall be con- 
strued to include all buildings and 
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Securities owned by corporation. Under a Ken- 
tucky statute requiring the stockholders of corpo- 
rations to list their shares for taxation when the 
corporation does report and pay a tax on them,® 
the lability of a gas company to taxation on its 
shares of stock in other companies is the same as 
that of an individual,?® and accordingly, where it 
is conceded that the corporation issuing the stock 
has paid a tax on it, the gas company is not lia- 
ble to taxation thereon as a stockholder.?* 


Nonoperating lessor company. A statute impos- 
ing a tax on certain public utilities was construed 
to apply only to utilities in operation and actively 
engaged in serving the public,?? and accordingly an 
inactive and nonoperating gas company, which had 
leased all of its property and only held the title 
thereto and collected the rent under the lease, was 
not liable to the payment of the tax.?* 


[§ 296] h. Insurance Companies?4—(1) In Gen- 
eral. Subject to constitutional requirements and re- 
strictions?® as in the case of other corporations,?® 
an insurance company may, by or under the author- 
ity of the state legislature, be subjected to taxation 


s 


viding for sale, measurement, and 
delivery of gas, at junction point. 
Dallas Gas Co. v. State, (Tex.Civ. 


ever, under a statute making all evi- 
dences of indebtedness issued or as- 
sumed by private corporations, or on 
which interest is paid, taxable for 
state purposes, deposits made by cus- 
tomers of a gas company as security 
for the payment of bills, and on which 
interest was paid by the company, 
were held to be evidences of indebted- 
ness within the statute on which the 
company was liable to _ be_ taxed. 
Com. v. People’s Natural Gas Co., 151 
A. 686, 301 Pa. 120. 


8. Newport Light Co. v. Newport, 
20 S.W. 434, 14 Ky.L. 464; Com. v. 
Lowell Gas Light Co., 12 Allen 
(Mass.) 75; Memphis Gaslight Co. v. 
State, 6 Coldw. (Tenn.) 310, 98 Am.D. 
452. 

fa] As manufacturing establish- 
ment.—Under a statute providing for 
the taxation of ‘‘manufacturing estab- 
lishments,” the pipes used to convey 
gas from the place of manufacture 
ito the company’s customers, although 
laid through and under the public 
streets of a city, are the property of 
the company and taxable as a part of 
the establishment, but pipes owned 
by the city or private persons into 
which the company delivered gas for 
consumption would not be included. 
Memphis Gaslight Co. v. State, 6 
Coldw. (Tenn.) 310, 98 Am.D. 452. 


{b] Payment of a license tax does 
not exempt a gas company from ad 
valorem taxation. Newport Light Co. 
v. Newport, 20 S.W. 434, 14 Ky.L. 464. 


[c] Executions on leased property. 
—In Pennsylvania such property of a 
gas company as is taxable locally (see 
infra § 670) is taxable to the land- 
lord, when erected upon the land of 
another, and not to the company. Mc- 
Kelvey v. Gumbert, 28 Pa.Dist. 1026. 


9. Capital City Gas-Light Co. v. 
Charter Oak Ins. Co., 50 N.W. 579, 51 
Iowa 31; Herkimer County. Light, 
ete.i Co. ve; Johnson, “55, -N.Y.S. 924, 
37 App.Div. 257; Providence Gas Co. 
v. Thurber, 2 R.I. 15, 55 Am.D. 621; 
Consumers’ Gas Co. v. Toronto, 27 
Can.S.C. 453; In re Gas Company, 7 
Can.L.J. 104. But see People v. Board 
of Assessors of City of Brooklyn, 39 
NeY.. 81,56 TranscriAs 116 (holding 
that, under a statute providing that 
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other articles erected on or affixed 
to the land, iron gas mains running 
under the streets of a city cannot be 


regarded as real estate); Memphis 
Gaslight Co. v.. State, 6 Coldw. 
(Tenn.) 310, 98 Am.D. 452 (hold- 


ing that gas pipes laid in a street 
for distributing gas to consumers are 
taxable as personal property but not 
as realty). 


[a] As machinery.—Gas pipes and 
meters have been regarded as ma- 
chinery for the purposes of taxation, 
and it has been stated that in a broad, 
but legitimate, sense, the entire ap- 
paratus by which gas is manufac- 
tured and distributed for consump- 
tion constitutes one integral machine, 
consisting of retorts, station meters, 
gas holders, street mains, service 
pipes, and consumers’ metérs. Com. 
v. Lowell Gas Light Co.,.12 Allen 
(Mass.) 75. 


10. Generally see supra § 256. 


11. City of Portland v. Portland 
Gas & Coke Co., 150 P. 273, 80 Or. 194. 


[a] Wax has been held to include, 
among other receipts, the entire re- 
ceipts from the sale to the public of 
gas purchased by one gas company 
from another, and where it appeared 
from the agreement between the com- 
panies that the latter company was 
not entitled to any part of the re- 
ceipts, there was in no sense a joint 
enterprise or understanding. San- 
dusky Gas & Electric Co. v. State, 151 
N.E. 685, 114 OhioSt. 479. 


{b] .Gross production tax.—A tax 
on gross production of such com- 
panies has also been regarded as an 
occupation or business tax, and not 
an ad valorem tax on the property of 
such companies. In re Gross Produc- 
tion Tax of Wolverine Oil Co., (Okl.) 
154 P. 362. 


Tax on property and on earnings as 
double taxation see supra § 86. 


12. Dallas Gas Co. v. State,’ (Tex. 
Civ.App.) 261 S.W. 1063. 


[a] Rule applied to a contract 
designating parties as vendor and 
vendee, giving vendor no interest in 
local company nor authority to do 
business with its customers, and pro- 


App.) 261-S.W. 1063. 


13. Dallas Gas Co. v. State, (Tex. 
Civ.App.) 261 S.W. 1063. 


‘Liability of gas company to tax on 
gross receipts as manufacturing com- 
pany see infra § 304. 


aul Generally See supra §§ 248— 


15. State v. Duluth Gas & Water 
Co., 78 N.W. 1032, 76 Minn. 96, 57 L. 
R.A. 63. f 

16. State v. Duluth Gas & Water 
Co., supra. 


17. State vy. Duluth Gas & Water 
Co., supra. 


18. Com. v. Lowell Gas Light Co., 
12 Allen (Mass.) 75. 


fa] Tax on market value of capi- 
tal stock in excess of value of real 
estate and machinery of the gas-com- 
pany is not a tax on property but is 
designed to be in the nature of an ex- 
cise or duty on the franchise or 


privilege of the corporation. Com. v. 
Lowell Gas Light Co., 12 Allen 
(Mass.) 75. 

19. See St. § 4088. 

20. Commonwealth v. Louisville 


Gas Co., 122 S.W. 164, 135 Ky. 324. 


21. Com. v. Louisville Gas Co., 
supra. 

22. See S.C. Act March 6, 1922 No. 
533 § 7; and Code (1922) § 4810. 


Nature and extent of power of pub- 
lic utility commissions generally see 
Public Utilities § 79. 


23. Columbia Gaslight Co. vy. Mob- 
ley, 137 .S.Ey 211, 139,.S.C.. 10%. 
24. Cross references: 
Exemptions see infra § 483. 
License fees and taxes see Insurance 
ata sora 
Mode of assessment see infra §§ 849— 
851. 


Taxation of foreign insurance com- 
panies see infra §§ 326-342. 


Under internal revenue law see In- 
ternal Revenue §§ 59, 93. 


25. See supra §§ 9, 27-115. 
26. See supra §§ 231-261. 
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on its property, real or personal,?? or on its fran- 
echises and privileges,?8 or on both.?® 
statute provides the method by which the property 
of insurance companies shall be taxed, it may be 


taxed only by that method.*° 


[§ 297] (2) Corporations or Associations Sub- 
Any corporation which engages in a busi- 
ness which is essentially that of insurance, in any 
form, may be taxed as an insurance company,*? 


ject. 381 


although its name may not indicate its business; 
and conversely, if an insurance company engages 1n 


TAXATION 


Where the 
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annuity, security, or trust company, it becomes sub- 
ject to taxation like other companies employed in 
those forms of business.** 
franchise tax on corporations having special or ex- 


A statute imposing a 


clusive privileges does not apply to an insurance 


33 


any other form of business, such as that of an 


27. Ky.—German Nat. Ins. Co. v. 
Louisville, 54 S.W. 732, 21 Ky.L. 1179. 


La.—Home Ins. Co. v. Board of As- 
sessors, 19 So. 280, 48 La.Ann. 451. 


Me.—Portland v. Union Mut. Life 
Ins. Co., 9 A. 613, 79 Me. 231. 


Mich.—Detroit F. & M. Ins. Co. v. 
Hartz, 94 N.W. 7, 132 Mich. 518. 


Mo.—State ex rel. Campbell v. 
Brinkop, 143 S.W. 444, 238 Mo. 298. 


[a]. Authority to tax real estate.— 
A constitutional provision that all 
property whether owned by natural 
persons or corporations shall be 
taxed, unless exempted by the consti- 
tution, authorizes the taxation of real 
estate of an insurance company, for 
city purposes, the same as other prop- 
erty belonging to individuals. Ger- 
man Nat. Ins. Co. v. Louisville, 54 S. 
W.. 782, 21 Ky... 1179. 


[b] Property and not franchise 
tax.—A statutory provision that, in 
computing the taxable property of an 
insurance company, the value of its 
real property shall be taken from its 
net assets above liabilities, and the 
remainder shall be the amount of per- 
sonalty for which it shall be assessed, 
indicates an intention to tax the prop- 
erty of such companies and not to im- 


pose a franchise tax. Detroit F. & 
M. Ins. Co. v. Hartz, 94 N.W. 7, 132 
Mich. 518. : 

[ec] Reinsurances, as to which 


suits are pending between an insur- 
ance company and the reinsurer, are 
proper subjects of taxation against 
the company. Home Ins. Co. v. Board 
GeRsSena ons, 19 So. 280, 48 La.Ann. 


[d] . Personal property without the 
state is not taxable against the com- 
pany. State ex:rel. Campbell v. 
Brinkop, 143 S.W. 444, 238 Mo. 298. 


[e] Repeal of statute.—(1) A 
statute imposing a tax on insurance 
assets of a trust company engaged in 
the business of life insurance is not 
repealed by a statute imposing a tax 
on personal property for state and 
county purposes, as the two acts are 
in pari materia. Provident Life & 
Trust Co. v. Klemmer, 101 A. 351, 257 
Pa. 91. (2) A general statute pro- 
viding for the taxation of corpora- 
tions, not otherwise provided for by 
law and with no repealing clause, does 
not repeal a prior special statute, pro- 
viding for the taxation of domestic 
insurance companies. State ex rel. 
ies v. Buder, 287 S.W. 307, 315 Mo. 


28. Georgia F. Ins. Co. v. City of 
Cedartown, 67 S.H. 410, 134 Ga. 87, 19 
Ann.Cas. 954; Connecticut Mut. L. 
Ins. Co. v. Com., 133 Mass. 161. 


[a] Excise tax based on net value 
of policies held constitutional.—Con- 
necticut Mut. Life Ins. Co. v. Com., 
133 Mass. 161. 

Franchise or privilege tax on: 


Capital stock see infra § 298. 


Premiums see infra § 302. 


Taxation of corporate franchises 
and privileges in general see supra 
§§ 241-247. 


29. Georgia F. Ins. Co. v. City of 
Cedartown, 67 S.E. 410, 134 Ga. 87, 
19 Ann.Cas. 954; Wilmington Under- 
writers’ Ins. Co. v. Stedman, 41 S.E. 
279, 180 N.C. 221. 


[a] Illustrations.—(1) A general 
statute levying a tax on premiums re- 
ceived by insurance companies, but 
providing that nothing therein shall 
be construed to exempt their realty or 
personalty from taxation, does not 
exempt the personal property of in- 
surance companies incorporated in 
the state from taxation because of the 
payment of a business or occupation 
tax. Georgia Fire Ins. Co. v. City 
of Cedartown, 67 S.E. 410, 134 Ga. 87, 
19 Ann.Cas. 954. (2) Statutory pro- 
visions for a privilege tax on gross 
receipts, and which prohibit a tax on 
capital stock, do not preclude a tax 
on the real and personal property of 
the company. Wilmington Under- 
writers’ Ins. Co. v. Stedman, 41 S.#. 
279, 130 N.C. 221. 


80. State ex rel. 
Life Ins. Co. v. Gehner, 
1068, 320 Mo. 691. 


[a] Thus, where the legislative 
intent is to tax the personal property 
of insurance companies in the form of 
net assets, it cannot be taxed other- 
wise. State ex rel. Missouri State 
Life Ins. Co. v. Gehner, 8 S.W.(2d) 
1068, 320 Mo. 691. 


top se of assessment see infra § 
By , 


Missouri State 
8 S.W.(2d) 


31. As to corporate taxation in 
general see supra §§ 232, 233. 


32. Cal.—Northwestern Mut. Life 
INS: \CoOg? Vi. MODErts.: LIT P6813) BE 
Cal. 540. 


Mass.—Mutual Ben. Life Ins. Co. v. 
Commonwealth, 116 N.E. 469, 227 
Mass. 63. 


N.J.—International, ete., Assur. Co. 
v. Haight, 35 N.J.Law 279. 


N.Y.—People v. Wemple, 58 Hun 
248, 12 N.Y.S. 271 [aff 27 N.E. 410, 
126 N.Y. 623]. 


' Pa.—Provident Life & Trust Co. v. 
Board of Revision, 29 Pa.Co. 434. 


A [a] Constitutional provision that 
every insurance company or associa- 
tion doing business in this state 
shall annually pay to the state a 
tax of one and one-half per cent. upon 
the amount of the gross premiums re- 
ceivéd” etc., applies equally to all 
insurance companies and associations, 
whether fire or life, and whether do- 
ing business as stock concerns, divid- 
ing profits periodically among mem- 
bers regardless of whether such mem- 
bers are also insured in the company 
or association, or whether doing busi-~ 
ness as mutual concerns, dividing ex- 
cess profits periodically among the 
body of the insured members. North- 


company which exercises no such privileges ;*° and 
such a tax cannot be imposed on an insurance com- 
pany under a statute imposing such a tax on a guar- 
anty or security company,’® unless it is doing a 
guaranty and security business.** 


Mutual insurance companies, like other insurance 


western Mut. L. Ins. Co. v. Roberts, 
17P Pr-s13, 017% (Cale 540; 


[b] Private corporation, principal- 
ly engaged in the business of insur- 
ance on lives, is from the character 
of its business subject to taxation. 
International, ete, Assur. Co. v. 
Haight, 35 N.J.Law 279. ; 


[c] “Business of life insurance.”— 
A statute imposing on companies en- 
gaged in the business of life insur- 
ance an excise tax based on the net 
value of its policies applies to a com- 
pany, which, in addition to an insur- 
ance business, issues contracts for 
the payment of annuities, where an- 
other statute provides that such a 
company must be regarded as a life 
insurance company, and sinte the 
business of issuing such contracts is 
“the business of life insurance” and 
the word “policy” covers contracts of 
annuity. Mutual Ben. Life Ins. Co. 
v. Commonwealth, 116 N.E. 469, 227 
Mass. 63 - 


33. People v. Wemple, 12 N.Y.S. 
271, 58 Hun 248 [aff 27 N.H. 410, 126 
N.Y. 623]. 


[a] Thus a company incorporated 
for the guaranteeing of the fidelity 
of persons holding places of public or 
private trust, although it does not 
in its name -designate itself an in- 
surance company, is taxable under a 
statute which imposes a tax on 
premiums of every insurance com- 
pany except life insurance companies 
and mutual benefit associations. Peo- 
ple v. Wemple, 12 N.Y.S. 271, 58 Hun 
248 [aff 27 N.H. 410, 126 N.Y. 623]. 


34. Fidelity, etc., Co. v. Coulter, 
74 S.W. 1053, 115 Ky. 805, 25 Ky.L. 
200; Aitna L. Ins. Co. v. Coulter, 74 
S.-W. 1050, 115 Ky. 787, 25 Ky.L. 193; © 
Nelson v. St. Paul Title Ins., etc., Co., 
66 N.W. 206, 64 Minn. 101. 


Issuing annuities taxable as life 
insurance see supra note 32 [c]. 


35. Adtna L. Ins. Co. v. Coulter, 74 
S.W. 1050, 115 Ky. 787, 25 Ky.L. 193. 


[a] For example an _ insurance 
company which exercises no special 
or exclusive privileges not allowed 
by law to natural persons is not with- 
in a statute imposing a franchise tax 
on twenty enumerated classes of cor- 
porations, all having special or ex- 
clusive privileges or franchises not 
allowed by law to natural persons and 
“every other like company,’ also 
every other corporation having or 
exercising such privilege or franchise, 
or performing any public service, the 
word “like” referring to a corporation 
having or exercising some special or 
exclusive privilege or franchise, not 
allowed by law to natural persons, or 
performing some public _ service. 
Aatna L. Ins. Co. v. Coulter, 74 S.W. 
1050, 115 Ky. 787, 25 Ky.L. 193. : 


36. Adtna L, Ins. Co. v. Coulter, 74 
S.W. 1050, 115 Ky. 787, 25 Ky.L. 193. 


37. Fidelity & Casualty Co. of New 
York v. Coulter, 74 S.W. 10538, 115 Ky. 
805, 25 Ky.L. 200. ! 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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companies, are subject to such taxation,?® except 
that where mutual companies are specially taxed 
they are not taxable under a general statute taxing 
imsurance companies.*® A mutual insurance com- 
pany, however, is not liable to taxation under a stat- 
ute providing for the taxation of premiums and as- 
sessments received, but which expressly excepts 
companies doing business on the purely mutual plan 
without any capital stock or accumulated reserve, 
from the provisions of the statute;#° nor is it liable 
to taxation under a statute providing for the tax- 
ation of shares in national banks;*! and is not li- 
able to taxation for personal estate invested in its 
corporate name and held by it for the purpose of 
its incorporation, under a statute which provides 
that property invested in moneyed corporations shall 
be taxed to the shareholders and not to the eorpo- 
ration itself.*? 


Fraternal and beneficial associations.4* A frater- 
nal beneficiary association may be taxed on its prop- 
erty under a general revenue act providing for the 
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taxation of the property of individual corporations 
and associations,** notwithstanding a statute pur- 
porting to exempt such associations from taxation, 
but which has been held to be unconstitutional ;#° 
but, where a provision of the revenue act expressly 
declares otherwise, the property of such an asso- 
ciation cannot be treated as in the same class with 
that of life insurance companies for the purpose of 
taxation.*® 


[§ 298] (8) Capital and Stock. Like other cor- 
porations,*? an insurance company*® inéluding a mu- 
tual company as well as a joint stock company,*® 
may be taxed on its capital. Where the capital 
is used merely as a basis for measuring the tax, 
it is regarded not as a property tax, but as a tax 
on the corporate franchises and privileges.5° If 
the tax on capital is in fact imposed as a property 
tax, the company is not taxable on so much of the 
capital as has been invested in non-taxable secu- 
rities,°! or in property which is otherwise taxed,°” 
unless sueh investment is unauthorized,°* or unless 


38. Northwestern Mut. lL. Ins. Co. 
v. Roberts, 171-P. 813, 177 Cal. 540; 
Lee Mut. F. Ins. Co. v. State, 60 Miss. 
395; Buffalo Mut. Ins. Co. yv. Erie 
County, 4 N.Y. 442; Ohio Farmers’ 
Ins. Co. v. Hard, 10 OhioS.&C.P. 469, 
8 OhioN.P. 36. And see cases passim 
infra §§ 298-303. 


[a] MNlustrations.—(1) Where an 
association or company undertakes 
and promises in consideration of a 
sum received and appropriated to 
their own use by its officers and mem- 
bers to give security or indemnity 
against loss by fire, it becomes a fire 
insurance company, and is liable toa 
privilege tax imposed by statute, not- 
withstanding it may be conducted 
upon the mutual codperative plan. 
Lee Mut. F. Ins. Co. v. State, 60 Miss. 
395. (2) A mutual insurance com- 
pany, possessing a fund, arising from 
premiums earned upon policies, in- 
vested pursuant to its charter so as 
to yield an income to be divided 
among the members of the company, 
is a “moneyed or stock corporation, 
deriving an income or profit from its 
capital or otherwise,’ within the 
meaning of a statute concerning the 
taxation of incorporated companies. 
Buffalo Mut. Ins. Co. v. Erie County, 
4 N.Y. 442. (3) A statutory provi- 
sion requiring corporations generally 
to list their property for taxation re- 
quires a mutual insurance company, 
also doing business in other states, 
to list for taxation in the home state, 
not only its property within the state, 
but also its assets, whether in the 
form of notes or cash balances, in the 
hands of agents in other states. Ohio 
Farmers’ Ins. Co. v. Hard, 10 OhioS.& 
C.P. 469, 8 OhioN.P. 36. (4) List or 
statement by corporate taxpayer in 
general see infra §§ 820-830. 


Mutual benefit insurance in general 
see 45 C.J. p 1. 


39. International, etc., Assur. Co. 
vy. Haight, 35 N.J.Law 279. 


40. Thomas vy. Hurst Home Ins. 
Co., 216 S.W. 368, 186 Ky. 178; Com. 
y. Philadelphia Manufacturers’ Mut. 
F. Ins. Co., 41 Pa.Co. 105. . 


[a] Thus where a statute requires 
the payment by fire insurance com- 
panies of a per centum tax on the 
gross premium receipts to defray the 
expenses of the fire marshal’s office, 
put a later statute provides that the 
provision of any other act relating to 
insurance companies passed at that 
session shall not apply to domestic 
cooperative or assessment fire insur- 


ance companies, and to the extent of" 


any repugnancy or inconsistency the 
latter act must prevail so that such 
an insurance company is not subject 
to the tax. Thomas v. Hurst Home 
Ins. Co., 216 S.W. 368, 186 Ky. 178. 


Taxation on premiums and receipts 
in general see infra §§ 302, 303. 


41. Murray v. Berkshire L. Ins. 
Co., 104 Mass. 586. 


Taxation of national banks in gen- 
eral see supra §§ 272-289. 


42. Worcester Mut. F. Ins. Co. v. 
Worcester, 7 Cush. (Mass.) 600. 


43. Beneficial associations in gen- 
eral see Beneficial Associations, 7 C. 
J. p 1048. 


; rena i from taxation see infra 
483. 


44. Peo. v. Mystic Workers of the 
World, 110 N.E. 907, 270 Tll. 496; 
Grand Lodge, Degree of Honor, A. O. 
U. W. of Nebraska v. Sarpy County, 
157 N.W. 344, 99 Neb. 647; Royal 
Highlanders v. State, 108 N.W. 183, 
77 Neb. 18,°7 L.R.A-N-S, 380. 


45. Peo. v. Mystic Workers of the 
World, 110 N.E. 907, 270 Ill. 496. 


46. Peo. v. Mystic Workers of the 
World, supra. 


47. See supra §§ 248-253. 


48. State v. Parker, 34 N.J.Law 
479 [aff 35 N.J.Law 575]. 


49. Coite v. Connecticut Mut. L. 
Ins. Co., 36 Conn, 512; New Orleans 
v. State Mut. Ins. Co., 18 La.Ann. 675; 
Sun Mut. Ins. Co. v. New York, 8 
Barb. 450 [aff 8 N.Y. 241, Seld. 139]. 


[a] Capital of mutual insurance 
company, (1) for the purpose of tax- 
ation, consists of such amount of 
premiums as by its charter or act of 
incorporation it is required to have 
subscribed before beginning business, 
and of such sums as it afterward ac- 
cumulates from premiums earned and 
other sources, and uses.as capital in 
its business of insurance. Peo. v. 
New York, 16 N.Y. 424; Sun Mut. 
Ins. Co. v. New’ York, 8 N.Y. 241, Seld. 
139 [aff 8 Barb. 450]; .Buffalo Mut. 
Ins. Co. v. Erie County, 4 N.Y. 442. 
(2) A fund, possessed by a mutual in- 
surance company, arising from premi- 
ums earned upon fire and marine poli- 
cies, invested, pursuant to an author- 
ity contained in the charter, So as to 
yield an income to be divided among 
the members, is taxable as capital. 
Buffalo Mut. Ins. Co. v. Erie County, 
supra. 


[b] Premium notes held by an in- 


surance company constitute a part of 
its capital stock which is subject to 
taxation. New Orleans v. Union Ins. 
Co., 18 La.Ann. 416. 


[c] Subscription notes of a mu- 
tual company constitute a part of the 
capital stock of the company subject 
to taxation. New Orleans v. State 
Mut. Ins. Co., 18 La.Ann. 675. 


50. Coite v. Connecticut Mut. L. 
Ins. Co., 36 Conn. 512; Manufactur- 
ers’ Ins. Co. v. Loud, 99 Mass. 146, 96 
Am.D. 715. 


[a] Thus a statute requiring mu- 
tual insurance companies to make a 
return of their capital and to pay a 
tax equal to a certain per cent on 
such capital, imposes a tax upon the 
franchise of the corporation and not 
upon its property as such.’ Coite v. 
eae Mut. L. Ins. Co., 36 Conn. 


[b] Unredeemed guarantee stock 
of a mutual life insurance company 
cannot be taxed under a statute im- 
posing a franchise tax on the fran- 
chises of corporations having a capi- 
tal stock divided into shares. Com- 
monwealth v. Berkshire Life Ins. Co., 
98 Mass. 25. 


Tax on corporate franchises and 
pry ee in general see supra §§ 
241-247. 


51. State v. Stonewall Ins. Co., 7 
So. 7538, 89 Ala. 335; State v. Parker, 
34. N.J.Law 479 [aff 35 N.J.Law 575]. 


Capital invested in United States 
bonds, etc. see infra §§ 372, 378. 


52. Standard L., etc., Ins. Co. v. 
Detroit Bd. of Assessors, 52 N.W. 17, 
91 Mich. 517; Com. v. Provident Life, 
etc., Co., 9 Pa.Dist. 479. 


[a] Thus an insurance company 
is not taxable on shares of stock held 
by it in other companies, subject to 
and paying the tax on capital stock; 
the value of such shares must be de- 
ducted from the appraisal value of 
the company’s capital stock. Com. v. 
Provident Life and Trust Co., 22 Pa. 
Dist. 773. 


53. Commercial Fy: “Ins. (Co. Yv: 
Montgomery County Bd. of Revenue, 
14 So. 490, 99 Ala. 1, 42 Am.S.R. 17. 


fa] Thus an unauthorized invest- 
ment of a part of its capital stock, in 
the capital stock of another corpora- 
tion, does not relieve an insurance 
company from taxation on such part 
of its capital stock, on the ground 
that it is in property which is other-, 
wise taxable. Commercial F. Ins, Co. 


‘ 
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there is a constitutional or statutory provision to 
the contrary.°4 But a statutory proviso against 
the exemption of the capital stock of insurance 
companies from taxation does not authorize the tax- 
ation of such stock in the absence of statutory au- 
thority therefor.®° 


Shares of stockholders.°® Under a statute de- 
claring that no person shall be required to list for 
taxation any shares of stock owned by him in any 
corporation which is required to return its capital 
and property for taxation, a stockholder in an in- 
surance company is not required to pay taxes on his 
stock where the insurance company is required to 
pay taxes on its capital stock and property.°? 


[§ 299] (4) Credits and Securities.°* As in the 
case of corpovations in general,°®® an insurance com- 
pany may be taxed on bonds, mortgages, notes, 
accounts receivable, and other forms of credits 
owned by it,®° less such deductions of indebtedness 
as are allowed by statute.®! It may be taxed, as for 
credits, on uncollected premiums;°? and unpaid 
notes given to a joint stock or mutual insurance com- 
pany, for unpaid subscriptions to its capital stock, 
are taxable as credits®? or as money at interest.°* 
The obligations, however, of the members to a mu- 
tual insurance company to pay future assessments 
as they may be necessary to meet losses, are not 
property having a cash value, and are not subject to 
taxation in the hands of the company,®° and hence 
notes given for premiums on policies in a mutual 


v. Montgomery County Bd. of Reve- 


nue, 14 So. 490, 99 Ala. 1, 42 Am.S.R.| 621, 320 Mo. 


ae 
54. Dallas County v. Home Fire 1086. v. Gehner, 
Ins. Co., 133 S.W. 1113, 97 Ark. 254. ‘a 


[a] Thus under a constitutional 


TAXATION 


Cent. Ins. Co. v. Gehner, 9 S.W.(2d) 
901, 
State ex rel. Citizens’ Ins. Co. of Mis- 
(Mo.) 8 S.W.(2d) 


Alabaina Gold L. Ins. Co. v. 
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fire insurance company, of which a certain per cent 
of the face value of the notes is required to be paid 
down, and payment of the balance conditioned on 
loss and assessment therefor, have no present value 
before loss and assessment subject to taxation.°° 
Where money is paid over to a policyholder, who 
gives ‘a promissory note, payable on demand, to- 
gether with an assignment of the policy as collat- 
eral, but without any stipulation against personal 
liability on the part of the borrower, the transac- 
tion is taxable as a loan or credit,®7 but where the 
policyholder mérely withdraws a part of the reserve 
on his policy, and there is no personal liability, it is 
merely an advance payment on the earned value 
of the policy, and not a loan or credit upon which 
the company may be taxed, although a note is giy- 
en.®§ 

Securities. A statute taxing corporations on se- 
curities held by them in any other manner than 
for the whole body of stockholders or members, sub- 
jects to taxation securities held by an insurance 
company for the policyholders as the equitable 
owners in remainder.®® Securities deposited by an 
insurance company as a condition to doing business 
within the state are taxable against the company.’° 


[§ 300] (5) Surplus and Reserve Fund. As in 
the case of corporations in general,’+ an insurance 
company is liable to taxation on its surplus and 
undivided profits.*? 


Reserve funds. 


. 


In the absence of a charter or 


66. Kentucky & Louisville Mut. 
Ins. Co. v. Commonwealth, supra. 


67. Metropolitan Life Ins. Co. v. 
New Orleans, 27 S.Ct. 499, 205 U.S. 
395, 51 L.Ed. 853; Provident Life & 
Trust Co. of Philadelphia v. \ Gratz, 


SOnacAmat ay Oa 


provision that all laws exempting 
property from taxation are void, the 
fact that an insurance company has 
invested part of its capital stock in 
shares of stock in other corporations, 
which pay taxes thereon, does not ex- 
empt it from paying taxes on its capi- 
tal stock or property so invested. 
Dallas County v. Home Fire Ins. Co., 
133 S.W.-1113;-97 Ark. 254. 


Exemption from taxation as to in- 
surance companies in general see in- 
fra § 483. 

55. State ex rel. Missouri Ins. Co. 
v. Gehner, (Mo.) 280 S.W. 421; State 
ex rel. American Nat. Assur. Co. v. 
Gehner, (Mo.) 280 S.W. 421; State 
ex rel. International Life Ins. Co. -v. 
Gehner, (Mo.) 280 S.W. 421; State ex 
rel. Missouri State Life Ins. Co. v. 
Gehner, (Mo.) 280 S.W. 421; State 
ex rel. Indemnity Co. of America v. 
Gehner, (Mo.) 280 S.W. 421; State 
ex rel. Central States Life Ins. Co. v. 
Gehner, (Mo.) 280 S.W. 420; State ex 
rel. Citizens’ Ins. Co. v. Gehner, (Mo.) 
280 S.W. 420; State ex rel. American 
Automobile Ins. Co. v. Gehner, (Mo.;) 
280 S.W. 420; State ex rel. American 
Central Ins. Co. v. Gehner, 280 S.W. 
416, 315 Mo. 1126. 

56. Taxation of shares of stock- 
holders in general see supra § 254. 

57. Dallas County v. Home F. Ins. 
Co}, 133 Sow. Lis, 97 Ark.):254. 

58. “Credits” for taxation in gen- 
eral see 15 C.J. p 1351. 

59. See supra § 255. 

60. Alabama Gold Life Ins. Co. v. 
Lott, 54 Ala. 499; Equitable L. Ins. 
Co. v. Des Moines Bd. of Hqualiza- 
tion, 37 N.W. 141, 74 Iowa 178 [rev 
32 N.W. 376]; State ex rel. American 


Lott, 54 Ala. 499, 506. 


[a] Excess of “solvent credits.”— 
(1) Under a statute taxing ‘“‘solvent 
credits” and allowing the indebted- 
ness of the taxpayer to be deducted 
therefrom, and the excess only taxed, 
an insurance company is entitled to 
deduct the amount of its “premium 
reserve’ from the solvent credits it is 
required to return for taxation. Ala- 
bama Gold Life Ins. Co. v. Lott, 54 
Ala. 499. (2) The amount due the 
company on “deferred premiums,” 
“Joan premium notes,’ and “renewal 
premiums,” or other similar credits 
for which the policy stands as secu- 
rity, together with all available assets 
of the company, except such as are 
exempt or otherwise taxed, must be 
set off against the reserve fund and 
other indebtedness of the company, 
and the excess of such credits is sub- 
ject to taxation as: solvent credits. 
Alabama Gold Life Ins. Co. v. Lott, 
supra. 


62. State v. Board of Assessors, 18 
So. 462, 47 La.Ann. 1498; State ex rel. 
American Cent. Ins. Co. y. Gehner, 9 
ie hana 621, 320 Mo. 901, 59 A.L.R. 


63. Farmers’ Ins. Co. v. La Rue, 22 
OhioSt. 630 (at true money value). 
64. Fire Insurance Co. v. The 


County, 9 Pa, 413. 


[a] Deposit notes, bearing inter- 
est, taken by a mutual insurance com- 
pany from members of the corpora- 
tion, are taxable for county purposes 
as money at interest. Fire Ins. Co. v. 
The County, 9° Pal’ 442. 


65. Kentucky & Louisville Mae 
Ins. Co. v. Commonwealth, 156 S.W. 
897, 153 Ky. 824, 45 L.R.A.N.S. 597. 


TAA M498) 0371. Bar 33. 


68. New York L. Ins. Co. v. Or- 
leans Parish Bd. of Assessors, 158 F. 
462 [aff 30 S.Ct. 385, 216 U.S. 517, 54 
Tidy, 597]. 


69. Provident Life & Trust Co. v. 
McCaughn, 91 A. 672, 245 Pa. 370. 


70. Commonwealth Life Ins. Co. v. 
City of Louisville, 140 S.W. 306, 145 
Ky. 284, 36 L.R.A.N.S. 226; Home Ins. 
Co. v. Board of Assessors, 19 So. 280, 
48 La.Ann., 451; Texas Fidelity & 
Bonding Co. v. City of Austin, 246 S. 
W. 1026, 112 Tex. 229 [mod (Tex.Civ. 
App.) 211 S.W. 818]. 


[a] Bonds of another state de- 
posited by an insurance company with 
the treasurer of such other state are 
taxable. Home Ins. Co. v. Board of 
Assessors, 19 So. 280, 48 La.Ann. 451; 
State v. Board of Assessors, 18 So. 
519, 47 La.Ann. 1544. 


Of foreign insurance company see 
infra § 335. 


71. See supra § 257. 


72. Ala.—Citizens’ Mut. Ins. Co. v 
Lott, 45 Ala. 185. 


N.J.—State v. Utter, 34 N.J.Law 
489; State v. Parker, 34 N.J.Law 47$ 
[aff 35 N.J.Liaaw 575]. 


N.Y.—Peo. v. New York Tax, etce., 
Com’rs, 76 N.Y. 64; Peo. v. Board of 
Sup’rs of New York, 16 N.Y. 424; Sun 
Mut. Ins. Co. v. City of New York, 8 
N-Y...241, 250. 


Ohio.—Union Central L. Ins. Co. v. 
Hynicka, 5 OhioN.P.N.S. 255. 


Eng.—Equitable L. Assur. Soe. v. 
Bishop, [1900] 1 Q.B. 177. 


[a] “erm surplus, (1) as applied 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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statutory provision to the contrary, an insurance 
company may also be taxed on any fund accumu- 
lated as a reinsurance reserve or otherwise held for 
the protection of its policyholders,*? notwithstand- 
ing there is a contingent liability on the company 
to pay losses and refund unearned premiums, out of 
such fund;"* and this liability to taxation extends 
to property in which such reserve funds have been 
invested.7® But a fund reserved to pay or reinsure 
policyholders has been held to be a debt due them 
by the company, within the meaning of a statute 
allowing a taxpayer to deduct his indebtedness, 
and is not liable to taxation against the company.7® 
Where the shares of stock of the company are taxed 
against the respective stockholders, a fund set apart 
for the security of certificate holders, and held in 


to an insurance company, is the fund 
it has in excess of its capital stack 
after payment of its debts. Such 
fund is the accumulation of interest 
received and premiums for insurance. 
It is liable to the contingency of loss 
upon the policies issued, but it is as 
much the property of the company, 
and as fully under its control, as the 
capital stock paid in.” State v. Park- 
er, 34 N.J.Law 479, 482. (2) So much 
of the premiums upon unexpired fire 
insurance policies as is in excess of a 
sum sufficient to cover the contingent 
liability of a fire insurance company 
upon its unexpired risks may be esti- 
mated as surplus earnings for the 
purposes of taxation. Peo. v. New 
York Tax, etc.,. Comrs., 
(3) Profits or surplus of insurance 
conipeny in general see Insurance § 


{b] Accumulated deferred divi- 
dends or undivided profits of a life 
insurance company from which pay- 
ments are made only on maturity of 
policies, form no part of the reserve 
fund of the company, and are not a 
debt of the company, but constitute 
one of the taxable assets of the com- 
pany. Union Central L. Ins. Co. v. 
Hynicka, 5 OhioN.P.N.S. 255. 


[ec] Divided profits.—Under a stat- 
ute providing for a tax on all divi- 
dends earned but not divided, by in- 
surance companies, such dividends 
are to be considered as divided and 
paid over to the stockholders when 
the latter have received the same in 
money or in stock or in credits on 
their stock notes in possession of the 
company. Citizens’ Mut. Ins. Co. v. 
Lott, 45 Ala. 185. 


73. 1I1l1.—Republic L. Ins. Co. v. Pol- 
Jak, 75° TI... 292. 


Kan.—Kansas Mut. L.. Assoc. 
Hill, 33 P. 300, 51 Kan. 636. 


Ky.—Kenton Ins. Co. v. Covington, 
5 S.W. 461, 86 Ky. 213, 9 Ky.L. 513. 


N.Y.—Peo. v. Board of Supr’s of 
New York, 16 N.Y. 424; Sun Mut. Ins. 
Co. v. New York, 8 N.Y. 241, Seld. 139; 
Peo. v. Feitner, 54 App.Div. 633, 66 
N.Y.S. 1140 [aff 59 N.E. 731, 166 N.Y. 
1291). 

Pa.—Provident Life, etc., Trust Co. 
v. Durham, 61 A. 636, 212 Pa. 68; 
Provident Life & Trust Co. v. Bd. 
of Revision, 29 Pa.Co. 434. 


[a] Reassurance reserve of a life 
insurance company is subject to taxa- 
tion, as it is a fund that would be 
taxable in the hands of a natural per- 
son. Republic L. Ins. Co. v. Pollak, 
75 Ill. 292. 


[b] Reserve fund of a mutual life 
insurance company organized on the 
cooperative plan, and having no capi- 
tal stock, is subject to taxation. Kan- 
sas Mut. L. Assoc. v. Hill, 33 P. 300, 
51 Kan. 636. 


v. 


18 N.Y. 64. |} 


TAXATION 


[ec] Municipal taxation.—A fund 
required by statute to be reserved 
free from dividends, consisting of 
certain securities, interest, and the 
amount received from premiums up- 
on unexpired policies, declared to be 
unearned premiums, is subject to mu- 
nicipal taxation, in the absence of 
statute to the contrary. Kenton Ins. 
Co. v. Covington, 5 S.W. 461, 86 Ky. 
Sto 9 KyTon 5132 


[d] In Missouri (1) under Rev. 
St. (1919) § 6386; reserves of domes- 
tic insurance companies are not 
proper subjects of taxation. State ex 
rel. Hyde v. Buder, 287 S.W. 307, 315 
Mo. 791. (2) Uncollected premiums 
listed by the company as nontaxable 
cannot be counted as part of its re- 
serve; it being necessary that such 
fund be always available. State ex 
rel. American Cent. Ins. Cos» v. Geh- 
ner, 9 S.W.(2d) 621, 320 Mo. 901, 59 
A.L.R, 1041. 


74 Kenton Ins. Co. v. Covington, 
5 S.W. 461, 86.Ky. 213, 9 Ky.L. 513. 
And see cases supra note 73. 


75. In re Oklahoma Nat. Life Ins. 
COR TTS P 3 7668 Oke 219 Loma: 
174. 

76. Central Life Assur. Soe. v. 
City of Des Moines, (Iowa) 238 N.W. 
535 [den reh and mod op 236 N.W. 
426]; Equitable L. Ins. Co. v. Des 
Moines Bd. of Equalization, 37 N.W. 
141, 74 Iowa 178 [rev 32 N.W. 376]. 


77. Security Co. v. Hartford, 23 A. 
639, 61 Conn. 89. 


78. Premiums and profits as capi- 
tal see supra § 298. : 


79. See supra §§ 27-115. 


80. New York Life Ins. Co. v. 
Wright, 122 S.E. 706, 31 Ga.App. 713; 
Peo. v. Cosmopolitan Fire Ins. Co., 92 
N.E. 922, 246 Ill. 442; Portland v. Un- 
ion Mut. L. Ins. Co., 9 A. 613, 79 Me. 
231; In re Canada L. Assur. Co., 25 
Ont.App. 312. 


[a] Net interest and dividends re- 
ceived by a life insurance company 
from investments of its reserve fund 
is part of its taxable income. In re 
Canada Life Assurance Co. v. Hamil- 
ton, 25 Ont.App. 312. 


[b] Rule applied.—Testimony of 
an agent of an insurance company 
that the company has no personal 
property in the county does not prove 
an assessment for taxes .void, since 
the company is liable to taxation on 
the net receipts of its business in the 
county. Peo. v. Cosmopolitan Fire 
Ins. Co., 92 N.E. 922, 246 Ill. 442. 


[c] Not property of beneficiaries. 
—HFHarnings of a mutual life insurance 
company and premiums received from 
policyholders, or the property in 
which they are invested, are taxable 
to the company, and are not personal 
property placed in the hands of the 
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trust for them, under a stipulation that the fund 
belongs to the insurance company subject to the 
trusts, is not taxable in the hands of the trustee as 
property held in trust for the certificate holders.77 


[§ 301] (6) Premiums and Other Receipts’&’— 
(a) Receipts in General. 
restrictions’® the net or gross receipts or income 
of an insurance company are taxable as personal 
property of the company,®® and such a tax is a 
personal property tax and not. merely a franchise or 
privilege tax,*! except where it is imposed for the 
privilege of doing business.%? 
such tax only in case of certain designated forms of 
insurance does not apply to other forms thereof.®® 
When the tax is imposed on annual income or profits 
or gains, it is to be ascertained by deducting losses 


Subject to constitutional 


A statute imposing 


company as an accumulated fund for 
the future benefit of heirs or other 
persons, within the meaning of a 
statute taxing the person for whose 
benefit it is accumulating, if within 
the state, otherwise taxing the person 
so placing it. Portland v. Union Mut. 
Lo Fs} Con9 A. -613,, 79% Me: +2312 


[d] “Gross receipts” of life insur- 
ance companies as used in a statute 
taxing such receipts include actual 
cash collected by the company on ob- — 
ligations from its policyholders with 
money in its hands due policyhold- 
ers, which is credited by the company 
on indebtedness. New York Life Ins. 
ae v. Wright, 122 S.E. 706, 31 Ga.App. 


81. Peo. v. Cosmopolitan F. Ins. 
Co.,. 92) N.B...922,, 246. Til 442. 
82. Equitable Life Assur. Soc. v. 


Hart, 173 P. 1062, 55 Mont. 76. 


[a] Thus where the purpose of a 
statute levying a license fee of one 
per cent of the net income on every . 
corporation engaged in business in the 
state, is the imposition of an excise 
on corporations, for the privilege of 
doing business as such, without re- 
gard to the character of business, in- 
surance corporations are subject 
thereto. Equitable Life Assur. Soc. 
of the United States v. Hart, 173 P. 
1062, 55 Mont. 76. 


83. Fidelity & Casualty Co. of New 
York v. Board of Review of Cook 
County, 105 N.E. 704, 264 Ill. 11; St. 
Paul Fire & Marine Ins. Co. v. Lewis, 
144 P. 822, 93 Kan. 586. 


[a] Illustrations.—(1) A _ statute 
imposing a tax on the net receipts of 
companies doing a fire, marine, and 
inland navigation insurance business, 
does not apply to a casualty insur- 
ance company not engaged in such 
business, notwithstanding a statutory 
provision that every foreign insur- 
ance company must comply with the 
requirements of the general insurance 
laws of the state governing fire, ma- 
rine and inland navigation insurance 
companies doing business in the state, 
before it shall be lawful for such 
company to transact business. Fidel- 
ity & Casualty Co. of New York v. 
Board of Review of Cook County, 105 
N.E. 704, 264 Ill. 11. (2) A statute 
which authorizes a tax for the main- 
tenance of the department of a state 
fire marshal to be imposed upon each 
fire insurance company doing busi- 
ness in the state, not to exceed a cer- 
tain percentage of “the gross tax re- 
ceipts as premiums of such company 
on all business transacted by it in the 
state,’ refers to receipts which result 
from insurance against losses by fire, 
and does not include premiums on 
policies insuring only against other 
risks, although issued by companies 
which also write fire insurance. St, 
Paul Fire & Marine Ins. Co. v. Lewis, 
144 P. 822, 93 Kan. 586. 
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from all income.+ “Other investment income,” as 
used in a statute taxing interest, dividends, rents, 
and other investment income, means income of the 
same general character as that particularly speci- 
fied.°* 


[§ 302] (b) Premiums—aa. In General. In the 
absence of constitutional or statutory restrictions 
insurance companies may be and frequently are 
taxed on or according to their gross premium re- 
ceipts,’* and while money or notes received for pre- 
miums and retained as the basis of its business 
operations may be taxed as a part of the capital 
of the company,’? and uncollected premiums be 
taxed as credits,**§ a tax on gross premium receipts, 
merely as a basis for the taxation, is imposed as a 
franchise or privilege tax,8® and although it is 
based upon the gross amount of premiums for the 
preceding year, it is not retroactive, but is prospec- 
tive in its operation, and imposes a tax not upon 
premiums derived from contracts made prior to 
the time the statute took effect, but upon future 
business only.®® A premium is earned and becomes 
the property of the company, for the purpose of 
taxation, as soon as the risk begins, notwithstanding 


84. Last v. London Assur. Corp., 
10 App.Cas. 438, 53 L.T.Rep.N.S. 634; 88, 
Kingston Corp. v. Canada L. Assur. F 
Co., 19 Ont. 453. 89. 


Valuation for taxation generally 
see inira §§ 841, 850. 


85. Connecticut Mut. Life Ins. Co. 
v. Rogers, 154 A. 246, 113 Conn. 14. 


{a] Profits derived from the sale 


Cyc]. 


La.Ann, 465. 


TAXATION 


87. See supra § 298. 
See supra § 299. 


Hawaii.—In re Taxes, C. Brew- 
er & Co., Ltd., 23 Hawaii 96, 100 [cit [a] 


La.—State v. Hibernia Ins. Co., 38 


Neb.—State v. Fleming, 
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it is held subject to the future contingency of a 
loss,?! and although it is unpaid and in process of 
collection or secured by notes;°% and the fact that 
a statutory provision declares that moneys received 
for premiums upon unexpired policies shall be con- 
sidered as unearned premiums in making dividends, 
does not affect the status of such receipts as proper- 
ty for the purposes of taxation.°? 


Premiums for business outside state. If the terms 
of the statutes are broad enough to inelude all pre- 
miums, the ‘tax may be collected on premiums re- 
ceived for business done outside the state as well 
as for policies written within it,9* but where the 
terms of the statute are restricted to premiums on 
business done within the state, taxation thereunder 
applies only to premiums so received.®® 


As controlled by investments: A statutory pro- 
vision for a lower rate of taxation on premiums in 
case the company has a given percentage or more 
of its assets invested in state or municipal bonds, 
in such use of the word “assets” means assets avail- 
able for investment in state or municipal bonds,®® 
and does not inelude a reasonable cash reserve to 
meet the company’s losses and carry on its busi- 


(2d) 1057, 320 Mo. 702, 59 A.L.R. 
1026; Insurance Co. of North America 
Ve COM: S1. Pdeyl osuoUlce Mle rveg oD 


A tax imposed upon “the en- 
tire amount of premiums received” 
applies to all business done whether 
within or without the state. Insur- 
ance Co. of North America v. Com., 


97 N.w.| 87 Pa. 173, 30 Am.R. 352. 


or maturity of ledger assets of a mu- 
tual life insurance company are not 
“other investment income,’ within 
such a statute. Connecticut Mut. 
Life Ins. Co. v. Rogers, 154 A. 246, 
113 Conn. 14. 


86. Ala.—Citizens’ Mut. Ins. Co. v. 
Lott, 45 Ala. 185. 


Ga—New York Life Ins. Co. v. 
Wright, 122 S.E. 706, 31 Ga.App. 713. 


La.—State v. Hibernia Ins. Co., 38 
La.Ann. 465. 


Mich.—City of Yale v. Michigan 
Farmers’ Mut. Fire Ins. Co. of St. 
Clair & Sanilac Counties, 146 N.W. 


88, 179 Mich. 254. 


Neb.—Pheenix Ins. Co. v. Omaha, 36 
N.W. 522, 23 Neb. 312. 


N.Y.—Peo. v. Thames, etc., Mar. 
Ins. Co., 68 N.E. 888, 176 N.Y. 531; 
Peo. v. Davenport, 91 N.Y. 574 [aff 25 
Hun 630]. 


Pa.—Germania L. Ins. Co. v. Com., 
85> Pa. 513. 


And see cases infra notes 87-99. 


[a] Tax apportionable.—A tax on 
premiums, to be reported and paid in 
January and July of each year, is ap- 
portionable, and when the company 
is dissolved by decree and its assets 
turned ‘over to a receiver, he must 
pay the tax on the premiums received 
‘since the last report and payment. 
Com. v. American L. Ins. Co., 14 Pa, 
Co, 216. 


{b] “Premiums” of life insurance 
companies as, used in a tax statute 
must be construed in accordance with 
ordinary usage and apparent meaning 
when used in insurance policies, and 
which is placed on it by agents in 
dealing with the public. New York 
Life Ins. Co. v. Wright, 122 S.E. 706, 
31 Ga.App. 713. 


1063, 70 Neb. 523, 529. 


N.Y.—Peo. v. Miller, 70 N.E. 10, 177 
N.Y. 515. 


Tex.—Kansas City L. Ins. Co. v. 
Love, 109 S.W. 8638, 101 Tex. 531. 


[a] Tax computed on the gross 
earnings of insurance companies, 
from all risks located in and from 
all business done within the state or 
territory, is an excise tax for the 
privilege of doing business therein. 
In re Taxes, C. Brewer & Co., Ltd., 23 
Hawaii 96, 100 [cit Cye]. 


[b] For preceding year.—Where 
a franchise tax is imposed for the 
privilege of doing business during the 
preceding year, the fact that the com- 
pany is dissolved in January, of one 
year does not relieve it from liability 
for a tax imposed for doing business 
during the preceding year. Peo. v. 
Metropolitan Surety Co., 144 N.Y.S. 
201, 158 App.Div. 647. ° 


90. Peo. v. Miller, 71 N.E. 930, 179 
N.Y. 227 [rearg den 72 N.E. 931, 180 
N.Y. 1525]. 


91. People’s F. Ins. Co. v. Parker, 
35 N.J.Law 575; Peo. v. New York 
Tax, etc., Com’rs, 76 N.Y. 64; Home F. 
re Co. v. Lynch, 56 P. 681, 19 Utah 


92. Republic L. Ins. Co. v. Pollak, 
75 Ill. 292; State v. Board of Assess- 
ors, 18 So. 462, 47 La.Ann. 1498; New 
oreens v. Union Ins. Co., 18 La.Ann. 
416, 


Taxable as credits see supra § 299; 


93. People ex rel. Manhattan F. 
Ins. Co. v. New York Tax, etc., Com’rs, 
76 N.Y. 64. . 


94. State ex reJ. Indemnity Co. at 
America v. Gehner, 8 S.W.(2d) 1067, 
320 Mo. 680; State ex rel. American 
Automobile Ins. Co. v. Gehner, 8 S.W. 


[b] In’QOntario the Corporations 
Tax! Act Re, SyiOe GSLs) C27. a8 
amended by 4 Geo. V c 11, in so far as. 
it imposes a tax upon the gross pre- 
miums received by any insurance 
company in.respect of business trans- 
acted in Ontario, including every pre- 
mium which by the terms of the con- 
tract is payable in Ontario, or which 
is in fact paid in Ontario, or is paya- 
ble in respect to a risk undertaken in 
Ontario, or in respect of a person or 
property resident or situate in On- 
tario at the time of payment, is with- 
in the powers of the provincial legis- 
lature. Treasurer of Ontario v. Cana- 
da L. Assur. Co., 33 Ont.L. 433, 8 Ont. 
W.N. 165. 


Taxation of foreign corporations 
see infra §§ 326-342. ° 


95. State v. Hibernia Ins. Co., 38 
La.Ann. 465; Mutual Ben. L. Ins. Co. 
v. Martin County, 116 N.W. 572, 104 
Minn. 179; State v. Fleming, 97 N.W. 
1063, 70 Neb. 523; Peo. v. National F. 
Ins. Co., 27 Hun (N.Y.) 188. 


{a]_ Property within state.—A tax 
on a fire insurance company on “pre- 
miums received on business done in 
this state,” applies only to premiums 
on property situated within the state. 
Peo. v. National F. Ins. Co., 27 Hun 
(N.Y.) 188; Peo. v. National F. Ins. 
Co., 61 How.Pr. (N.Y.) 334. 


96. Automobile 
Agency Vv." State, 2219 <P. S72" 197 
Wash. 88; Lumbermen’s Indemnity 
fhe v. State, 193 P. 217, 113 Wash. 


[a] Liberty Loan bonds of the 
United States are not “bonds of the 
state’ within such a statutory pro- 
vision, there being no obligation of 
the state or of the people thereof to 
pay them. Lumbermen’s Indemnity 
EycRs v. State, 198 P. 217, 113 Wash. 


Underwriting 


For later cases, developments and changes in the law see Aunotations, same title and section number. 
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ness,°* nor does it include uncollected premiums ;°8 
and where the company has no other available assets 
it is entitled to have its taxation computed at the 


lower rate.®® 
Deduction from amount of tax. 


or municipalities. 


[§ 303] bb. Amount on Which Tax Computed.? 
Where it is apparent from the language of the stat- 
ute that the legislative intent was to tax only pre- 
miums earned or received such tax may be imposed, 
not necessarily on the stipulated premiums, but only 


97. Automobile Underwriting 
Senne, v. State, 219 P. 872, 127 Wash. 
88. 


[a] Liberty Loan bonds (1) bought 
by an insurance company cannot be 
considered as necessarily part of its 
required cash reserve relative to the 
rate of taxation of its premium, if 
it has independently thereof available 
eash or its equivalent in excess of 
such amount. Lumbermen’s Indem- 
nity Exch. v. State, 193 PB. 217, 113 
Wash. 82. (2) Whether a purchase 
of such bonds with money from the 
cash reserve fund is an investment, 
relative to the rate of taxation of its 
premium, depends, to an extent, on 
its intention; it being necessary to 
constitute an “investment” that the 
purchase of the security shall have 
been made with the idea of obtaining 
a profit and that the purchase must 
partake more or less of a permanent 
character, and is a matter of proof. 
Lumbermen’s Indemnity Exch. v. 
supra. 


98. Automobile Underwriting 
Agency v. State, 219 P. 872, 127 Wash. 
88. . 


99. Automobile Underwriting 


Agency v. State, supra. 


1. Brown v. Protective Life Ins. 
Co., 66 So. 47, 188 Ala. 166. 


[a] @hus under a statute that 
domestic insurance companies shall 
pay one dollar less return premiums 
on each one hundred dollars of gross 
premiums received in the state, but 
that any such company paying a tax 
on its property may deduct it from 
the tax thereby imposed, taxes on the 
property of such company imposed 
by counties, cities, or towns cannot 
be deducted, especially where an- 
other statute authorizes counties to 
add to the franchise taxes therein 


. levied amounts necessary for county 


purposes, and a further provision au- 
thorizes privilege taxes on domestic 
insurance companies for cities and 
towns; since in adopting the provi- 
sions in question the legislature was 
dealing with state taxes only. Brown 
v. Protective Life Ins. Co., 66 So. 47, 
188 Ala. 166. 

2. Valuation for taxation purpos- 
es in general see infra §§ 841, 850. 

3. Cal._Northwestern Mut. Life 
Ins. Co. v. Roberts, 171 P. 318, 177 
Cal. 540. 

Iowa.—In re Continental Casualty 
Co., 179 N-W. 185, 189 Iowa 933. 

Ky.—Mutual Ben. L. Ins. Co. v. 
eee: 107 S.W. 802, 128 Ky. 174, 33 
Ky.L. 338. 

La.—State v. Hibernia Ins. Co., 38 
La.Ann. 465. 

Mo.—State ex rel. National Life 
Ins. Co. v. Hyde, 241 S.W. 396, 292 
Mo. 342. 


A statutory pro- 
vision for the deduction of the amount paid as prop- 
erty taxes from the amount of the state franchise 
tax, based on gross premiums, does not authorize a 
deduction of taxes on property imposed by counties 
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on premiums actually earned or received and re- 
tained by the company,? and where, in case of a 
mutual company, a premium lazger than is needed 


to carry the risks under ordinary circumstances is 


N.Y.—Peo. v. Miller, 70 N.B. 10, 177 
N.Y. 515. 


[a] Conflict of authorities.—‘“‘While |. 


the authorities upon the general sub- 
ject of taxation of the incomes or 
earnings of insurance companies or 
associations are numerous and are 
quite conflicting, they depend so large- 
ly upon the peculiar wording and dif- 
ferent phraseology of the statutes of 
the several states, or of the United 
States, upon this subject, as to render 
unprofitable an attempt to review or 
harmonize them.” Northwestern Mut. 
Life Ins. Co. v. Roberts, 171 P. 313, 
317, 177 Cal. 540. 


4 Mutual Ben. L. Ins. Co. v. Com., 
107 S.W. 802, 128 Ky. 174, 33 Ky.L. 
338; Com. v. Penn Mut. L. Ins. Co., 1 
Dauph. Co. (Pa.) 233. 


5. Mutual Ben. L. Ins. Co. v. Com., 
supra. 
[a] Mere overcharge.—Where, un- 


der a statute taxing all premiums re- 
ceipted for on the face of the policy 
for original insurance, and all re- 
newal premiums received in cash or 
otherwise, a mutual insurance com- 
pany in its policy stipulates for a 
premium larger than is actually need- 
ed to carry the risks insured against 
under ordinary conditions, and, in 
order to provide in advance against 
such a contingency, collects as pre- 
mium for the first year the full 
amount stipulated for, setting aside 
so much thereof as is overpayment 
as a guarantee against misfortune, 
and then for the premiums for the 
succeeding years does not collect the 
entire amount stipulated for because 
of the sufficiency of the overpayment 
of the first year’s premiums to guard 
against additional risks, but desig- 
nates the part not collected from the 
policyholder as a dividend, the com- 
pany is not liable to taxation on the 
entire premiums stipulated for in the 
policy, but only for the amount ac- 
tually collected, as the part of such 
premiums designated as a dividend is 
not in fact a dividend, but merely an 
overcharge, which is not collected 
from the policyholder, and hence is 
not received by the company as “‘cash 
or otherwise,’ within the terms of the 
statute. Mutual Ben. L. Ins, Co. v. 
Com., 107 S.W. 802, 128 Ky. 174, 33 
Ky.L. 338. 

6. State v. Hibernia Ins. Co., 
La.Ann, 465. 
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7. .Cal.—Northwestern Mut. Life 
Ins. Co. v. Roberts, 171 P. 313, 177 
Cal. 540. 


Ill.—German Alliance Ins. Co. v. 


Van Cleave, 61 N.E. 94, 191 Ill. 410. 


Iowa.—In re Continental Casualty 
Co., 179 N.W. 185, 189 Iowa 933. 

Neb.—State v. Fleming, 97 N.W. 
1063, 70 Neb. 529. 

N.Y.—Peo. v. Miller, 70 N.E. 10, 177 


stipulated for, but only the necessary amount is col- 
lected, a tax may be imposed only on or according 
to the premiums actually received,+ notwithstand- 
ing the full amount of the premiums stipulated is 
entered on the books of the company and the dif- 
ference between it and the amount actually collect- 
ed is credited as a “dividend.’’® 
amount of such premiums on which the tax may be 
made or based, there should be excluded amounts 
rebated from the stipulated amount of the premi- 
um,® or returned upon the cancellation of policies,? 
or received from sales of annuities, or cash sur- 


In computing the 


N.Y. 515; People ex rel. New York 
Life Ins. Co. v. Walsh, 189 N.Y.S. 
600, 198 App.Div. 34 [aff 135 N.E. 909, 
233 Ni¥. 539]. 


Pa.—In re Insurance Companies’ 
Tax, 14 Pa.Co. 605. 


[a] Thus under a statute provid- 
ing that domestic insurance compa- 
nies shall pay an annual tax for the 
privilege of exercising corporate 
franchises, etc., equal to one per cen- 
tum of the gross amount of premiums 
received during the preceding calen- 
dar year for business done in this 
state, and that the term “gross premi- 
um’’ shall include such premiums as 
were collected from policies subse- 
quently canceled and from reinsur- 
ance, a canceled policy does not repre- 
sent business done after the date of 
cancellation, and the amount on which 
the corporation may be taxed does not 
include premiums unearned and paid 
in advance but refunded on cancella-~ 
tion of a policy. Peo. v. Miller, 70 N. 
BL ON aN 55. 


[b] “Return premiums” as used 
in a provision imposing a tax upon 
gross premiums less “return premi- 
ums,” must be confined to premiums 
which have been unearned and which 
insured has the legal right to have 
returned. Northwestern Mut. Life 
Ins. Co. v. Roberts, 171 P. 3138, 177 
Cal. 540. 


[ec] Applies to fire and life insur- 
ance.—A statutory enactment for the 
purpose of clarifying the law, which 
provides for deduction from gross 
premiums of insurance dividends and 
premiums refunded, applies to life in- 
surance companies as well as to fire 
insurance companies, although the de- 
cision in response to which it was en- 
acted involved a fire insurance com- 
pany. People ex rel. New York Life 
Ins. Co. v. Walsh, 189 N.Y.S. 600, 198 
App.Div. 34 [aff 135 N.E. 909, 233 N.Y. 
539]. 


{d] A proviso authorizing fire in- 
surance companies to deduct premi- 
ums (1) returned from the gross 
amount of premiums received, modi- 
fies the statute only as to fire insur- 
ance companies, and cannot affect a 
casualty company. In re Continental 
Casualty Co., 179 N.W. 185, 189 Iowa 
933. (2) Even if the adoption of such 
proviso indicates a construction by 
the legislature that the section has 
required the tax’ on premiums re- 
turned, rather than a mere intention 
to safeguard fire insurance compa- 
nies from a doubtful construction, 
such construction by the legislature 
cannot change the construction of the 
statute in so far as it is not affected 
by the provisions of the amendment. 
In re Continental Casualty Co., su- 
pra. 


8. People ex rel. Metropolitan Life 
Ins. Co. v. Knapp, 184 N.Y.S. 345, 193 
App.Div. 413 [aff 132 N.E. 916, 231 N. 
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render payments,® or, in case of a mutual company, 
there should be excluded amounts or portions of the 
premiums which under that mode of insurance be- 
long to or have been refunded or credited to the 
policyholders,’® or paid or eredited to them as div- 
idends.11 Where, however, the language of the stat- 
ute shows an intention to impose the tax on the en- 


Y. 630]. 


[a] Sums of money received from 
sales of annuities can not be regard- 
ed as “premiums,” to enter into the 
computation determining the fran- 
chise tax assessable against the com- 
pany where under the statutes a con- 
tract for an annuity is not regarded 
as a contract for ‘insurance,’ which 
is one undertaking to compensate an- 
other for loss on a specified contin- 
gency, so that the price paid for an 
annuity is not a “premium,” the con- 
sideration paid for a contract of in- 
surance. People ex rel. Metropolitan 
Life Ins. Co. v. Knapp, 184 N.Y.S. 345, 
193 App.Div. 413 [aff 132 N.B. 916, 231 
N.Y. 630]. 

9. State v. New York Life Ins. Co., 
173 S.W. 1099, 119 Ark. 314 [aff reh 
lay SaVWiwkotdy hbo Ark ol]. 


10. Northwestern Mut. Life Ins. 
Co. v. Roberts; 171 P. 313, 177 Cal. 
540; New York Life Ins. Co. v. 
Chaves, 153 P. 303, 21 N.M. 264; Com- 
monwealth vy. Philadelphia Manufac- 
turers’ Mut. F. Ins. Co., 41 Pa.Co. 105; 
State v. Jay, 260 P. 180, 37 Wyo. 189. 


[a] Thus, where a mutual com- 
pany, instead of charging a cash 
premium and taking a note subject to 
assessment, receives from its mem- 
bers deposits of money sufficient to 
meet the members’ share of the ex- 
penses and to pay assessments for 
which the members might become li- 
able, upon the understanding that the 
company would apply said money to 
the purposes named and return to the 
members whatever remained unap- 
plied, a fund so raised is not an as- 
set of the company, but belongs to 
the members after the above purposes 
have been met, and therefore cannot 
be considered an accumulated reserve 
and-is not liable to a tax on gross 
premiums. Commonwealth y. Phila- 
delphia Manufacturers’ Mut. F. Ins. 
Co., 41 Pa.Co. 105. 


[b] All moneys returned or al- 
lowed in abatement of future pre- 
miums to policyholders in a mutual 
life insurance company, which arise 
by reason of an overcharge on the ac- 
tual cost of insurance occasioned by 
an overestimation of the death rate 
and administration expenses and the 
underestimation of the earnings on 
premiums by way of interest and 
gains by reason of lapses an@ forfei- 
tures by the insurance company 
when it fixes the arbitrary level pre- 
mium in its policies are returned pre- 
miums. New York Life Ins. Co. v. 
Chaves, 153 P. 303, 21 N.M. 264. 


[ec] What not return premiums.— 
Excess of income over cost of insur- 
ance, which does not merely repre- 
sent excess of premiums over cost of 
insurance, but income from forfei- 
tures, lapses, etc., paid by mutual 
benefit life insurance companies to 
members as dividends, cannot be 
deemed “return premiums” within a 
provision exempting such premiums 
from taxation. Northwestern Mut. 
Life Ins. Co. v.. Roberts, 171_P. 313, 
177 Cal. 540. 


11. Cal.—Mutual Ben. Life Ins. Co. 
of Newark, N. J. v. Richardson, 219 
PHL003}; 19 22Walk S69: 

Ind.—Metropolitan Life Ins. Co. v. 
State, 144 N.E. 420, 194 Ind. 657. 


Ky.—Mutual Ben. LL. Ins. Co. v. 
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Commonwealth, 107 S.W. 802, 128 Ky. 
174. 

Miss.—Penn Mut. Life Ins. Co, Vv. 
Henry, 70 So. 452, 110 Miss. 402. °» 


Mo.—State ex rel. National Life 
Ins. Co. of Montpelier, Vt. v. Hyde, 
241 S.W. 396, 292 Mo. 342. 


Pa.—Commonwealth v. Penn Mut. 
Life Ins. Co., 97 A. 677, 252 Pa. 512, 


[a] Thus under a constitutional 
provision requiring insurance compa- 
nies doing business in the state to 
pay an annual tax on all gross pre- 
miums collected, where the policies 
of a mutual insurance company pro- 
vide that “dividends” which consti- 
tute the policyholders’ share of the 
divisible surplus after the payment 
of all expenses out of the premiums 
collected might be applied in reduc- 
tion of the premium for the ensuing 
year, ‘the gross premiums collected 
the succeeding year on which the tax 
is payable is the amount actually paid 
in by the policyholders after deduct- 
ing the dividend credits and not the 
total assessment for the year. Mu- 
tual Ben. Life Ins. Co. of Newark, N. 
eae Richardson, 219 P. 10038, 192 Cal. 


{b] “In cash or in notes.”—Under 
a statute imposing a tax on insurance 
premiums received in cash or in notes, 
the words, ‘‘in cash or in notes” do 
not refer to the amount of premium 
settled by the application of a so- 
ealled dividend declared by the insur- 
ance company, but to the manner in 
which insured pays the portion of 
the annual’ premium not taken care 
of by the application of the dividend. 
State ex rel. National Life Ins. Co. of 
Montpelier, Vt. v. Hyde, 241 S.W. 396, 
292 Mo. 342. 


[ec] In New York under Tax L. § 
187, imposing a tax on insurance 
companies computed on premiums re- 
ceived, which, as amended by lL. 
(1917) e¢ 796, expressly provided that 
the gross premiums should not in- 
clude premiums refunded to policy 
holders as dividends, or on cancella- 
tion or return of policies, a life insur- 
ance company is entitled to deduct 
from gross premiums deferred divi- 
dends, as well as those on annual div- 
idend policies. - People ex rel. New 
York Life Ins. Co. v. Walsh, 189 N.Y. 
S. 600, 198 App.Div. 34 [aff 135 N.E. 
909, 233 N.Y. 5391. 


12. New York Life Ins. Co. v. 
Wright, 122 S.E. 706, 31 Ga.App. 713; 
City of Yale v. Michigan Farmers’ 
Mut. Fire Ins. Co. of St. Clair & Sani- 
ma Counties, 146 N.W. 88, 179 Mich. 


[a] Illustrations.—(1) Where a 
mutual life insurance company sets 
down in its policies a maximum pre- 
mium exceeding the usual annual 
cost, and adjusts the matter by al- 
lowing an offset to the annual premi- 
um each year of an amount equal to 
the excess of the maximum premiums 
of the year before over the actual 
cost of insurance for that year, the 
state tax should be calculated upon 
the maximum annual premiums as 
set down in the policies so collected, 
and not merely the cash balance ac- 
tually paid over to the company. Peo. 
v. State Treasurer, 31 Mich. 6. (2) 
Under a statute providing for the as- 
sessment of personal property of cor- 


[§ 303 


tire or gross premiums, the “gross premiums” upon 
which the tax is computed is the table or contract 
premium, without any deduction for amounts due 
for unearned premiums,'? or paid out or credited as 
dividends,!? or refunded upon cancellation of poli- 
No deduction can be made for the commis- 
sions of agents or the expenses of carrying on the 


porations, and that property under 
control of a trustee or agent may be 
assessed to such trustee or agent, ad- 
vance assessments levied and collect- 
ed by a mutual fire insurance company 
may be taxed against it, although be- 
fore they are earned some portion 
thereof might be required to be re- 
paid, as the most that can be said is 
that the company holds the fund in 
trust or as agént for its members. 
City of Yale v. Michigan Farmers’ 
Mut. Fire Ins. Co. of St. Clair & Sani- 
TG Counties, 146 N.W. 88, 179 Mich. 
254. 


[b] “Premiums” of life insurance 
companies as used in a statute tax- 
ing one per cent of all premiums, in- 
cludes the maximum table rate pre- 
mium stipulated in the policy, pay- 
ment of which the company may ex- 
act as a condition precedent to keep- 
ing the policy in life, and which is 
exacted when insured’s obligation to 
pay 
crediting payment with dividends. 
New York Life Ins. Co. v. Wright, 122 
S.E. 706, 31 Ga.App. 713: 


13. Ala.—Citizens’ Mut. Ins. Co. v. 
Lott, 45 Ala. 185. 


Colo.—Cochrane v. National Life 
Ins.:Co6., 236.2. 5697207 Colone24ce 
Ga—New York Life Ins. Co. v. 


Wright, 122 S.E. 706, 31 Ga.App. 713. 


Iowa.—New York Life Ins. Co. v. 
Burbank, 216 N.W. 742. 


Mass.—American Mut. Liability 
Ins. Co. v. Commonwealth, 112 N.EB. 
868, 224 Mass. 299. 


Miss.—New York Life Ins. Co. v. 
Robertson, 103 So. 222, 140 Miss. 108. 


_Pa.—In re North Western Mut. 
Life Ins. Co., 36 Pa.Co. 100. 


[a] Illustrations.—(1) Under a 
statute providing for an excise tax 
on all premiums of companies other 
than life insurance companies and 
companies taxable on their corporate 
franchise, and providing for certain 
deductions, but that dividends shall 
not be considered return premiums, 
a domestic mutual insurance com- 
pany is not entitled to deduct from 
its taxable amount a dividend of thir- 
ty per cent. paid to its policyholders 
when their policies expired. Ameri- 
ean Mut. Liability Ins. Co. v. Com- 
ecules: 112° N.E. 868, 224 Mass. 
that dividends consisting of policy- 
holder’s share of surplus remaining 
after deduction of all expenses from 
the premiums collected may be ap- 
plied toward payment of premiums, 
such dividends, when applied by pol- 
icyholders toward payment of pre- 
miums collected, are to be included in 
the gross amount of premium receipts 
on which the tax due by the company 
is to be computed. New York Life 
Ins. Co. v. Robertson, 103 So. 222, 140 
Miss. 108. (3) Dividends applied by 
mutual insurance company toward 
payment of premiums due, as directed 
by policyholders in exercise of op- 
tion in policies, is subject to tax im- 
posed by statute as premiums col- 
lected or contracted for during the 
year. Cochrane vy. National Life Ins. 
Co.,, 235 -P, 569; Wt Colom 243" 


14 New York Life Ins. Co. v. Bur- 
bank, (lowa) 216 N.W. 742; Philadel- 
phia F. Assoc. v. Love, 108 S.W. 158, 


tN IT es) 
For later cases, developments and changes in the law see Annotations, same title and section number, 


is discharged by the company . 


(2) Within policies providing . 
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business.!® 


Amounts spent for reinsurance have been held 
not to constitute a part of the gross premiums or 
receipts to be taxed,!® particularly where the tax 
on the amounts so spent has been paid by the re- 
insuring company;*? but on the other hand it has 
been held that no deduction ean be allowed for 
amounts so spent for reinsurance,'® and that premi- 
ums received by one company for reinsuring the 
risks of other companies are a part of its gross pre- 
mium receipts and subject to taxation.!® 
tax has been made on premiums, additional exactions 
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miums among other insurance companies under rein- 


9% 


Where a 


thereon cannot be made upon divisions of the pre- 


810, 101 Tex. 376. 


[a] Under a statute which applies 
in terms to “the gross amount of 
premiums received,’ no deduction is 
allowable either for amounts paid for 
reinsurance or amounts refunded up- 
on the cancellation of policies. Phila- 
delphia F. Assoc. v. Love, 108 S.W. 
158, 101 Tex. 376 [reh den 108 S.W. 
810, 101 Tex. 376]. 


15. Peo. v. Miller, 70 N.E. 10, 177 
N.Y. 515. 
16. State v. Fleming, 97 N.W. 1063, 


70 Neb. 529. 


17. In re Taxation of Fire Insur- 
ance Premiums, 25 Pa.Dist. 883. 


18. People v. Miller, 70 N.E. 10, 177 
N.Y. 515; In re Insurance Companies’ 
Tax, 14 Pa.Co. 605; Philadelphia F. 
Assoc. v. Love, 108 S.W. 158, 810, 101 
Tex. 376. 


19. People vy. -Miller, 70 N.E. 10, 
Bk Behe Na) EE On 

20. State v. Travis, 195 P. 182, 108 
Kan. 257. 

21. See statutory provisions. 

2 See Manufactures 38 C.J. p 
963. 

23. See infra this section. 

24. See supra §§ 231-261. 

25. See supra §§ 118-230. 

26. See cases infra this note. 

{aj Property held taxable as real 
estate: (1) Toy factory, unfinished, 
andalot. James H. Hawes Mfg. Co.’s 
Appeal, 17 A. 219, 1 Mon. (Pa.) 353. 
(2) Blast furnaces, machinery, and 


other buildings. Northampton Coun- 
ty v. Glendon Iron Co., 1 Lehigh Val. 
L.R. (Pa.) 81. (3) Sawmill, houses, 
shops, sheds, and barn. Appeal of 
Pennsylvania.Stave Co., 84 A. 761, 236 
Paws i 


[b] Plant erected on leased prop- 
erty was nevertheless held subject to 
taxation as real estate; the liability 
of the same to taxation not being 
made to depend on the character of 
the estate the owner may have in the 
land on which the building was erect- 
ed. Appeal of Pennsylvania Stave 
Go., 84-4." 761, 236 Pa. 97. 


Exemption of manufacturing corpo- 
rations see infra §§.484—488. ; 


“Manufacture” and other terms de- 
fined and distinguished see Manufac- 
tures §§ 1-19. 


27. See cases infra this note. 
[a] Property held taxable as per- 
sonalty.—Frame buildings, boilers, 


and engines, erected upon leased prop- 
erty and used for the purpose of quar- 
rying. John T. Dyer Co.’s Appeal, 
21 Pa.Co. 442. 


[b] Rolling stock.—Under various 
statutory provisions (see statutory 
provisions) (1) manufacturing corpo- 
rations have been held subject to tax- 
ation on rolling stock owned by them 
and used in the particular state in the 


| 


transportation of their products. 
Gulf Refining Co. v. Tillinghast, 94 So. 
418, 152 La. 847 [Loverr Constantin Re- 
fining Co. v. Day, 85 So. 618, 147 la. 
623]; Vera Chemical Co. v. State, 102 
A. 463, 78 N.H. 473. (2) Under a stat- 
ute providing that every corporation 
or company not a railroad company 
owning any cars operated for profit 
on railroads in the state shall pay a 
state tax, a manufacturing corpora- 
tion may be taxed on cars owned by 
it and used to transport its own prod- 
ucts regardless of who operates them. 
Vera Chemical Co. v. State, supra. 
(3) It is very improbable that the leg- 
islature intended to require actual 
profit. Vera Chemical Co. v. State, 
supra. 


28. 
[a] 


See cases infra this note. 
Repeal of statutes.—(1) A 


‘statute providing for the taxation of 


all manufacturing companies in the 
same manner as individuals was held 
to repeal a prior act exempting the 
buildings, machinery, and the manu- 
facturing articles in the hands of the 
manufacturer of every cotton, woolen, 
and linen manufactory within the 
state, so as to render a manufacturing 
company liable to taxation on certain 
bales of cotton sheeting owned by it. 
Columbian Mfg. Co. v. Vanderpoel, 4 
Cow. (N.Y.) 556. (2) A statute pro- 
viding that taxes laid on manufactur- 
ing corporations should be henceforth 
abolished was held to apply only to 
laws providing revenue for the gcom- 
monwealth, as distinguished from 
those which provide revenue for coun- 
ty, borough, school, and township pur- 
poses, and not to relieve manufactur- 
ing corporations from taxation for 
the latter purposes. James H. Hawes 
Mfg. Co.’s Appeal, 17 A. 219, 1 Mon. 
(Pa) sds. 


[b] “Manufacture,” as employed 
in a statute permitting taxation of 
machinery used in manufacture (1) 
contemplates a change resulting in 
transformation of preéxisting sub- 
stance into something different. Bos- 
ton & M. R. R. v. Town of Billerica, 
160 N.E. 419, 262 Mass. 439. (2) The 
test established by the statute is not 
whether the manufacture in which 
machinery is employed constitutes a 
large or small part of the business. 
Boston & M. R. R. v. Town of Billeri- 
ca, supra. (3) The circumstance that 
a corporation, as incident to its main 
object, manufactures a comparatively 
insignificant by-product, is insuffi- 
ecient to warrant its classification as 
a manufacturing corporation. Boston 
& M. R. R. v. Town of Billerica, su- 
pra. 

[c] Held taxable as manufactur- 
ing corporation: (1) Corporation en- 
gaged in the business of buying and 
slaughtering of live stock, and_ the 
buying of meats for curing, rehan- 
dling, packing, and manufacturing in- 
to all forms known to commerce, ex- 
pecting to make a profit by changing 
or adding property after its purchase. 
Neuhoff Packing Co. y. Sharpe, 240 
S.W. 1101, 146 Tenn. 293. (2) Corpo- 


companies?? are 
manner as other corporations?* or individuals.?5 
Manufacturing companies have been held subject 
to taxation on their property under statutes or laws 
providing for the taxation of realty?® or personal- 
ty,"" or expressly providing for the taxation of man- 
ufacturing companies.?8 


surance contracts.?° 


[§ 304] i. Manufacturing Corporations. 
as and to the extent that the rules are changed or 
modified by particular statutes,?1 manufacturing 


Except 


subject to taxation?* in the same 


It is provided under some 


ration engaged in the business of re- 
fining crude petroleum and producing 
therefrom illuminating oils, lubricat- 


ing oils, and other articles of com- 
merce. Com. vy. Atlantic Refining 
Cow ZinyiPa. Col7762; (3) Corporation 


Owning and operating a sugar mill 
for the production of raw centrifugal 
sugar from sugar cane. Central 
Azucarera de Bais v. Trinidad, 46 Phil- 
ippine 492. (4) Ordinary business 
corporation, making locomotive and 
car springs, and constructing doors 
and sashes, and fixing car axles. 
Boston & M.R. R. v. Town of Billeri- 
ca, 160 N.E. 419, 262 Mass. 439. (5) 
Shingle company, engaged in sawing 
timber into lumber and shingles, and 
taxable as such on its shingles ma- 
chinery, and the personal property. 
Arkansas Cypress Shingle Co. v. Lo- 
noke County, 84 S.W. 1029, 1030, 74 


Ark. 28. 
[d] Held not taxable as manufac- 
turing corporation.—(1) Company 


blasting and crushing limestone from 
natural deposit to merchantable sizes, 
without changing the character of 
the product, was held not a “manu- 
facturer’”’ within the statute (Code 
[1927] §§ 6975, 6978), taxing manu- 
facturers. Iowa Limestone Co, y. 
Cook, 233 N.W. 682, 211 Iowa 534. 
(2) Company carrying on the business 
of quarrying and breaking stone to be 
used in macadamizing roads and for 
other similar purposes. Wellington 
v. Inhabitants of Belmont, 41 N.E. 62, 
164 Mass. 142. (3) Corporation en- 
gaged in furnishing steel structures 
erected in place on realty in accord- 
ance with plans and specifications of 
engineers or architects is not a ‘‘man- 
ufacturing”’ corporation, within Tax 
L. § 208, as amended by L. (1917) e 
726. People ex rel. Post & McCord v. 
Cantor, 178 N.Y.S. 579, 108 Misc. 632 
[aff 185 N.Y.S. 949]. (4) An electric 
light company is not a manufacturing 
industry or company within the mean- 
ing of taxing laws. People v. Wyanet 
Hlectric Light Co., 137 N.E. 834, 306 
HOTT (5) Liability of electric 
light and power companies to taxa- 
tion See Supra § 293. 


[e] Showrooms and sales rooms 
conducted by an automobile manufac- 
turing corporation for the display and 
sale of its products were held taxa- 
ble as an integral part of the business 
of manufacturing and not as property 
used in carrying on a commercial or 
retail business. Re Studebaker Corp., 
46 Ont.L. 78. 


[f] Tax on “business of distiller.” 
—Where it is shown that a distiller, 
in addition to distilling, warehouses 
the product of distillation and also 
blends liquors from the process of 
distillation and warehouses these liq- 
uors, the words, “business of dis- 
tiller,’ as used in the statute, may 
embrace all of these branches of busi- 
ness. Walker v. Walkerville, 40 Ont. 
L. 154, 12 Ont.W.N. 297, 33° Dom E.R: 
758 (business tax). 


{g] Construction of statute.—Un- 
der a statute titled an act “‘‘to create 
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statutes?® certain property of such companies can- 
not be taxed to the company, but is included in the 
valuation for assessment of the shares of stock of 


the stockholders.*° 
Capital stock.*1 


Earnings and receipts.*° 


Situs.?7 


a permanent tax commission and pro- 
vide for the taxation of certain pub- 
lic service corporations and compa- 
nies,’ a manufacturing corporation 
may nevertheless be taxed where in 
the body of the act there is an _un- 
equivocal grant of such power. Vera 
Chemical Co. v. State, 102 A. 463, 464, 
78 N.H. 473. 


29. See statutory provisions. 
30. See cases infra this note. 
{a] Held taxable to stockholders 


and not company: (1) Merchandise. 
Gardiner Cotton, etc., Factory Co. v. 
Gardiner, 5 Me. 133. (2) Personal 
property. Salem Iron Factory Co. v. 
Danvers, 10 Mass. 514. (3) Personal 
property other than machinery. Bos- 
ton, etc., Glass Co. v. Boston, 4 Metc. 
(Mass.) 181. 


[b] Exception as to machinery and 
real estate.—The Massachusetts stat- 
ute makes an exception as to the ma- 
chinery and real estate of manufac- 
turing companies, which is to be tax- 
ed to the company and excluded in the 
valuation of the shares of the stock- 
holders. Boston, etc., Glass Co. v. 
Boston, 4 Mete. (Mass.) 181. To 
same effect Salem Iron Factory Co, v. 
Danvers, 10 Mass. 514. 


pt Generally see supra §§ 248-— 


82. See statutory provisions, 


33. C. P. Kimball & Co. v. O’Con- 
nell, 104 N.E. 1029, 263 Ill. 232; Hlec- 
tric Storage Battery Co. y. State Bd. 
of Assessors, 36 A. 1090, 60 N.J.Law 
66; Commonwealth v. Excelsior Brick 
& Stone Co., 81 A. 933, 233 Pa. 84; 
Com. v. Jarecki Mfg. Co., 53 A. 517, 
204 Pa. 36; MacKellar, ete., Co. v. 
Com., 10 A. 780, 7 Pa.Cas. 367; Bridge- 
water Mfg. Co. v. Funkhouser, 79 S.E. 
1074, 115 Va. 476. See Com. yv. Atlan- 
tic Refining Co., 2 Pa.Co. 62 (Act June 
30, 1885 [P. L. p 199 § 20], abolished 
state taxes on manufacturing corpo- 
rations, but such a corporation was 
held taxable on its capital stock for 
505 portion of the year up to June 
30). 


[a] Agreement of issuing corpora- 
tion to pay taxes on bonds held by 
the manufacturing corporation cannot 
affect the liability of the latter to 
pay a tax on the same as a part of 
the capital stock. Com. vy. Jarecki 
Mfg. Co., 538 A. 517, 204 Pa. 36. 


[b] Capital liable to be taxed is 
not limited to the original capital paid 
in by the stockholders. Bridgewater 
Mfg. Co. v. Funkhouser, 79 S.E. 1074, 
115 Va. 476. 


[ec] Treasury stock was held not 


Under the different statutory 
provisions*? manufacturing companies may be taxed 
on their capital stock?* which has been held to in- 
clude along with other property the bonds and goods 
of other corporations owned by the company.** 


Under a statute impos- 
ing a tax on the gross receipts of companies engaged 
in manufacturing, a company authorized by its ehar- 
ter to manufacture gas and electricity, and which 
is actually engaged in the manufacturing of the 
same in connection with the business of distributing 
gas and electricity, is subject to the tax.** 
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property owned and used by a manufacturing cor- 
poration exclusively in other states is taxable. 


[§ 305] j. Mercantile Corporations. Except as 


88 


and to the extent that the rules are changed or 


Neither the tangible nor the intangible 


taxable, as it was not “property or 
assets” within the meaning of the 
taxing statute. Com. v. Ajax Metal 
Co., 8 Pa.Dist.&Co. 30. 


{[d] Companies organized for pur- 
pose of distilling and selling same.— 
A statute, imposing a tax on the cap- 
ital stock of companies organized for 
the purpose of distilling liquors and 
selling them at wholesale as a sepa- 
rate class, was held to include compa- 
nies organized for the purposes stat- 
ed and exercising those powers, and 
it is not necessary that the corpora- 
tion should be actually engaged in 
distilling to make it liable. Common- 
wealth v. Hannis Distilling Co., 108 
A. 822, 265 Pa. 376. 


[e] Capital stock not employed ‘in 
manufacturing.—Where a manufac- 
turing corporation has been compelled 
to stop business by the condemnation 
of most of its lands by a city, it is 
not thereafter exempt from taxation, 
but its stock may be taxed on its as- 
sets, consisting of its claim against 
the city for damages and its remain- 
ing real property. Commonwealth v. 
Excelsior Brick & Stone Co., 81 A. 933, 
233 Pa. 84. 


34. Com. v. Jarecki Mfg. Co., 53 A. 
517, 204 Pa. 36. 


35. Generally see supra § 256. 


36. Columbia Ry., Gas & Electric 
we vs, Query, -132)-S:H) 6105) 134" Sie) 
vo . 


37. Generally see supra § 235. 


38. Utah-Idaho Sugar Co. vy. Salt 
Lake County, 210 P. 106, 60 Utah 491, 
27 A.L.R. 874. 


[a] Doctrine of unity of use ap- 
plied in assessing property of inter- 
state railways and express companies 
and in apportioning their property be- 
tween different states cannot be justly 
and equitably applied to manufactur- 
ing or other similar plants or indus- 
tries used or operated in different 
states, and entirely independent of 
one another, though under common 
ownership. Utah-Idaho Sugar Co. y. 
Salt Lake County, 210 P. 106, 60 Utah 


491, 27 A.L.R. 874. 
39. See statutory provisions. 
40. See Corporations § 52. 
.41. See infra this section. 
42. See supra §§ 231-261. 
43. See supra §§ 118-230. 
44. See statutory provisions. 
45. People ex rel. W. W. Hodkin- 


son Corporation y. Cantor, 196 N.Y.S. 
he 856, 119 Misc. 604 [aff 199 N.Y.S. 


modified by particular statutes,*® mercantile corpo- 
rations?® are subject to taxation*! in the same man- 
ner as other corporations‘? or individuals.** ‘ 
statutes providing for the taxation of mereantile 
corporations,* corporations have been held not sub- 
ject to the tax when the nature of the business con- 
ducted was not such as to bring them within the 
meaning of the statutes.*® 


[§ 306] k. Mining Companies.*® Except as and 
to the extent that the rules are changed or modified 
by particular statutes,47 mining corporations*® are 
subject to taxation*® in the same manner as other 
corporations®® or individuals.*+ Under statutes pro- 


Under 


“The test is what the company ac- 
tually does, not what it is author- 
ized to do.” People ex rel. W. W. 
Hodkinson Corporation y. Cantor, su- 
pra. 


[a] Held net taxable as mercan- 
tile corporation: (1) An electric com- 
pany. People v. Wyanet Electric 


Light Co., 1387- NE: 834, 206 TS 37. 
(2) Corporation engaged in furnishing 
steel structures erected in place on 
realty in accordance with the plans 
and specifications of engineers or ar- 


chitects. People ex rel. Post & Mc- 
Cord v. Cantor, 178 N.Y.S. 579, 108 
Mise. 632: [aff 185 N.Y.S. 949]. | (3) 


Corporation having as its sole busi- 
ness the negotiation of purchases and 
sales of metals, spices, and rubber for 
others for a commission, and doing 
no buying or selling, other than for 
its principals. People ex rel. Vernon 
Metal & Produce Co. v. Law, 202 N.Y. 
S. 554, 207 App.Div. 556. (4) Corpo- 
ration prineipally engaged in leasing 
motion picture films, and incidentally 
engaged in buying and selling litho- 
graphs and other matter advertising 
such films. People ex rel. W. W. Hod- 
kinson Corporation v. Cantor, 196 N. 


Y.S. 855, 119 Misc. 604 [aff 199 N.Y. . 


S. 943]. (5) Manufacturer of agri- 
cultural implements. Chattanooga 
Plow Co. v. Hays, 140 S.W. 1068, 125 
Tenn. 148. 


[b] Statute includes (1) those cor- 
porations which, beyond a well found- 
ed doubt, would be classified as ‘‘mer- 
cantile corporations,” as that term is 
commonly understood and_ defined. 
People ex rel. Vernon Metal & Produce 
Co. vy. Law, 202 N.Y.S. 554, 207 App. 
Div. 556. (2) The word “mercantile,” 
in its ordinary acceptance, pertains to 
the business of merchants and has to 
do with trade, or the buying or sell- 
ing of commodities. People ex rel. 
W. W. Hodkinson Corporation v. Can- 
tor, 196 N.Y.S. 855, 119 Misc. 604 [aff 
199 N.Y.S. 943]. (3) Generally see 
Mercantile Agencies 40 C.J. p 636. 


“Manufacturer” and “merchant” 
distinguished see Manufactures § 13. 


46. Mining corporation as agency 
pa federal government see infra § 370 
et seq. 


Taxation of mines, mining claims 
mish one rietate generally see fore gg 


47. See statutory provisions. 


48. See Mines and Minerals § 823 
et seq. ‘ 


49. See infra this section. 
50. See supra §§ 231-261, 
5i.. See supra §§ 118-230. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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viding for the taxation of all property in the state,°? 
a mining company is taxable on flumes constructed 
-along the bank of a.river,** hoisting works, engines, 
and other surface improvements,®** and on metal in 
bullion;**® and a provision for the taxation of mines 
and mining claims has been held to include all mines 
and mining claims containing precious metals.°° Un- 
der some statutes and constitutional provisions min- 


mines. 
Royalties, 


52. See statutory provisions, 
53. Hart v. Plum, 14 Cal. 148. 


[a] Liability while being con- 
structed under contract.—A mining 
company was liable to be taxed on a 
flume in the process of construction 
under a contract with a third party, 
although the tax was assessed before 
the property was delivered and ac- 


eepted by the company, where the con- |! 


tract was for the benefit of the cor- 
poration, and the work was done upon 
land selected or appropriated by it, 
and where the work had been paid 
for as it progressed. Hart v. Plum, 
14 Cal. 148. 


Exemption of mining claims see in- 
fra § 489. 


54. Gold Hill v. Caledonia Silver 
Min. Co., 10 F.Cas.No. 5,512, 5 Sawy. 
575. 


[a] Branch railroad.—A privately 
owned and operated unincorporated 
branch railroad, used by a coal com- 
pany as an outlet to market, was held 
a proper item in assessing coal prop- 
erty, notwithstanding the company 
did not own the surface of the land 
on which it was built; for, under 
Act April 29, 1844 § 32 (P. L. p 497; 
St. [1920] § 20554), fee ownership is 
not a requisite to assessment. Cow- 
anshannock Coal & Coke Co.’s Assess- 
ment, 128 A. 839, 283 Pa. 122. 


55. Hope Min. Co. v. Kennon, 3 
Mont. 35. 
56. People v. Henderson, 21 P. 144, 


12 Colo. 369. 


[a] Regardless of nature of ten- 
ure, whether held under patent, ap- 
plication for patent, or mining loca- 
tion, and regardless of the question as 
to whether the value thereof be much 
or little, all such property bearing 
precious metals is subject to taxation 
under the Colorado statute (Sess. L. 
[1887] -§§ 1-4). People v. Henderson, 
21 P. 144, 12 Colo. 369. 


[b] hands which bear no minerals 
are properly excluded from the as- 
sessment of the mineral rights for 
taxation. Ohio County Board of 


. Sup’rs v. Green River Coat Mining Co., 


252 S.W. 109, 199 Ky. 848. 


[ec] Drain tunnels——Under Const. 
art 18 § 4 for the taxation of mines 
and mining claims and mining prop- 
erty, it was held that drain tunnels 
which were used in connection with 
the mines, and which were necessary 
successfully to operate them, were 
not separately taxable, having no val- 
ue separate and independent from the 
mines, and the mere fact that neigh- 
boring mining companies paid for the 
use of the tunnels in the working of 
their mines did not change the na- 
ture of the property so as to make it 
taxable under the constitutional pro- 
vision. Ontario Silver Mining Co. v. 
Hixon, 164 P. 498, 49 Utah 359. 


57. State v. Kruttschnitt, 4 Nev. 


Ing companies may also be required to pay a tax 
on the proceeds,®* or net annual proceeds®’ of the 


The fact that a mining company is 
taxed during the year on “money and credits” re- 
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. 
ceived on royalties does not invalidate a state stat- 
ute imposing a tax on mining royalties.*® 


Stockholders in such companies have been held 
taxable on the value of their shares of stock in ex- 
cess of the value of the tangible property of the cor- 
poration, where there was no provision in the stat- 
ute for assessing the stock in mining corporations 
to the corporation.®° 


[§ 307] 1. Railroads**'—(1) In General. As in 


the case of other corporations,®* the rule is ‘that, 


178. And see cases infra this note. 


[a] Tax includes the entire annual 
proceeds, and not the mere proceeds 
on hand when the assessor happened 
to visit the mines. State v. Krutt- 
schnitt, 4 Nev. 178. 


{b] Nature of tax—(1) A tax on 
the gross receipts of the production 
of mines has been held simply to pro- 
vide a standard or means whereby the 
fair cash value of the property might 
be deiermined. McAlester-Edwards 
Coal Co. yv. Trapp, 141 P. 794, 43 Okl. 
510. To same effect In re Skelton 
Lead & Zine Co.’s Gross Production 
Tax for 1919, 197 P. 495; 81 Okl. 134. 
(2) Thus provisions for a gross pro- 
duction tax that said tax shall be in 
lieu of all other taxes, and that if the 
tax assessed is greater than the 
amount said property would be sub- 
ject to upon an ad valorem basis in 
the tax district where it is situated, 
the state may lower the rate in ac- 
cordance therewith, is not a tax upon 
the earnings of the producer of min- 
ing ore, nor upon its right to engage 
in business, but is a tax upon the pro- 
ducer’s property within the state. 
In re U. S. Smelting, Refining & Min- 
ing Co., Gross Production Tax, 1919, 
198 P. 615, 82 Okl. 128; In re St. Lou- 
is Smelting & Refining Co., Gross Pro- 
duction Tax, 1919, 198 P. 615, 82 Okl. 
106; Protest of Bendelari, Gross Pro- 
duction Tax, 1919, 198 P. 606, 82 Okl. 
97. (3) A tax on the gross value of 
the production of petroleum, etce., in 
lieu of all other taxes imposes a spe- 
cial tax on oil and gas, in lieu of a 
general ad valorem tax on the pro- 
ducer’s property. Whitehill v. Same, 
163 P. 947, 68 Okl. 176; Large Oil Co. 
v. Howard, 163 P. 537, 68 Okl. 143. 


[c] Indirect tax held invalid.—A 
tax on gross revenue of a coal com- 
pany which is in effect a tax on the 
gross proceeds of the sale of coal and 
which would therefore in the ordinary 
way be added to the price of the coal 
is an indirect tax and ultra vires of a 
Canadian province. The King v. Cal- 
edonian Collieries, Ltd., (N.B.) 3 Dom. 
L.R. [1928] 657. 


58. Montana Coal, etc., Co. v. Liv- 
ingston, 52 P. 780, 21 Mont. 59; Cen- 
tennial Eureka Min. Co. vy. Juab Coun- 
ty, 62 P. 1024, 22 Utah 395. 


[a] Zax on amount of output.— 
(1) A tax on the amount of the out- 
put of every company possessing the 
corporate right or privilege to mine 
or to purchase and sell coal, whether 
the coal is mined by the company it- 
self or by some incorporated associa- 
tion, partnership, or individual under 
a lease, was held to reach every cor- 
poration which purchases and sells 
coal, or which mines coal on its own 
land or land it has leased, or which 
causes coal to be mined under a lease 
on property which it owns or in which 
it has a coal privilege or interest. 
Big Black Creek Imp. Co. v. Com., 94 
Pa. 450. (2) Tax proportion to gross 
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unless restrained by exemptions granted by consti- 
tutional or statutory enactments or charters,®*? and 


output of the mine has been regarded 
as a tax on the supposed value of the 
property, and not a tax on the net 
income. People y. Henderson, 21 P. 
144, 12 Colo. 369. 


[b] Construction of statutes and 
constitutional provisions.—(1) A con- 
stitutional or statutory provision for 
the taxation of mines and mining 
claims should ‘be construed reasona- 
bly so as to include corporations 
clearly intended to be subjected to the 
tax, and without giving undue em- 
phasis to the scientific and technical 
meaning of geological terms which 
may be employed in the provision. 
Montana Coal, etc., Co. v. Livingston, 
52 P. 780, 21 Mont. 59. (2) Accord- 
ingly coal companies were held sub- 
ject to a tax on their met proceeds un- 
der a constitutional provision to the 
effect that all mines and mining 
claims, both placer and rock in place, 
containing coal, etc., should pay such 
a tax, and a Similar statutory require- 
ment of any quartz vein or lode or 
placer mining claim containing coal, 
ete., irrespective of whether, accord- 
ing to the strict and technical mean- 
ing of the terms, coal can be regard- 
ed as.“‘placer and rock in place,” or 
as coming within “any quartz vein 
or lode or placer.” Montana Coal, 
ete., Co. v. Livingston, supra. 


{c] In Utah the net annual pro- 
ceeds of mines were not subject to 
taxation prior to the act of 1896. 
Mereur Gold Min., etc., Co. vy. Spry, 
52 P. 382, 16 Utah 222. 


[d] Proceeds are not replacement 
of capital.—Investors in property of 
this nature are not at liberty to re- 
gard for assessment purposes the an- 
nual proceeds or income in the light 
of replacement of capital so as not 
to be subject to taxation. In re Con- 
iagas Mines Co,, 15 Ont.L. 386, 10 Ont. 
W.R. 1007. 

59. Royal Mineral Ass’n y. Lord, 
13 F.(2d) 227 [aff Lake Superior Con- 
sol. Iron Mines v. Lord, 46 S.Ct. 627, 
271 U.S. 577, 70 L.Ed. 1093]. 


60. Ryan v. Leavenworth County, 
2 P. 156, 30 Kan. 185. 


son Elevated railroads see infra § 
2. 


Interurban railroads see infra § 320. 
Street railroads see infra §§ 321, 
22% 


62. Taxation of corporations gen- 
erally see supra § 231 et seq. 
63. Cross references: 
Exemption from taxation see infra §§ 
490-496. 
Levy and assessment of property see 
infra §§ 852-860. 
Liability of: 
Railroad property to: 
Levee district assessments see 
Levees and Flood Control § 61. 


School taxes see Schools and 
School Districts § 788. 
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except so far as is necessary to avoid any unlawful 
interference with interstate commerce,®* it is un- 
doubtedly within the power of the states, and of 
their municipalities by their authority, to impose 


taxes upon railroad companies and 
property,®> real®® and personal,** 


Liability of:—Continued 

Steam or general traffic railroads to 
municipal claims and assessments 
see Municipal Corporations §8§ 
2889-2893. 

Natural persons as included in “rail- 
road company” or “railroad corpo- 
ration” see Railroads § 4. 

Place of taxation within states see in- 
fra §§ 662-665. 


64. See Commerce §§ 12, 126. 


65. U.S.—Great Northern Ry. Co. 
v. State of Minnesota, 49 S.Ct. 191, 278 
U.S. 508, 73 L.Ed. 477 [aff 218 N.W. 
167, 174 Minn. 3, aff on reh 200 N.W. 
834, 160 Minn. 515]; Marye v. Bal- 
timore;. ete, R:/Co:, 8 8.Ct +1037.) £27 
U.S. 117, 32 L.Ed. 94; Minot v. Phil- 
adelphia, etc., R. Co., 18 Wall. 206, 21 
L.Ed. 888. 


Fla.—Bloxham y. Florida ‘Cent., 
ete,, R.:Co., 17 So. 902,.35 Fla. 625. 


Iowa.—Iowa Homestead Co. v. Web- 
ster County, 21 Iowa 221; Burlington, 
etc.; R. Co. v. Spearman, 12 Iowa 112. 


Ky.—Louisville, ete., R. Co. v. Com., 
10 Bush 43. 


Me.—Portland, S..& P. R. Co. v. 
City of Saco, 60 Me. 196. 


Mich.—-People v. Detroit, 
Co., 1 Mich. .458. 


Mo.—State vy. Missouri Pac. R. Co., 
6 S.W. 862, 92 Mo. 137; State v. Dulle, 
48 Mo. 282. 


Neb.—State v. Savage, 91 N.W. 716, 
65 Neb. 714. 


N.D.—Minneapolis, ete, R. Co. v. 
aan, County, 90 N.W. 260, 11 N.D. 
107. 


Pa.—Philadelphia y. Philadelphia 
Traction Co., 55 A. 762, 206° Pa. 35; 
Pennsylvania R. Co. v. Pittsburgh, 104 
Pa. 522. 


W.Va.—Baltimore, etc., R. Co. v. 
Marshall County, 3 W.Va. 319. 


Can.—Canadian Pac. R. Co. v. Que- 
bec, 80 Can.S.C. 73. 


“The whole road, including the main 
stem as well as the branches.” Lou- 
isville, ete., R. Co. v. Com., 10 Bush 
(Ky.) 43; 51. 


[a] Not exempt as property of 
state.—(1) Railroad property is not 
exempt from taxation as the property 
or work of the state, but rather as 
the company has the right to the use 
and profit of the land the same as an 
individual, the direct benefits passing 
to it, the same should be taxed as the 
property of individuals. Burlington, 
ete., R. Co. v. Spearman, 12 Iowa 112. 
(2) Liability of property of states to 
taxation see infra §§ 359-364. 


[b] Unless restricted by some ex- 
emption railroad property, whenever 
liable to any taxation, is liable to all 
taxation or to state, county, and oth- 
er local taxation for the same purpos- 
es and to the same extent that other 
property may be taxed. Baltimore, 
etc., R. Co. v. Marshall County, 3 W. 
Wide Selo. 

{c] Effect of indebtedness.—Rail- 
road property, like other real estate 
and chattels, is not exempt from tax- 
ation because of the indebtedness of 
the company or the manner in which 
that indebtedness is secured. Boston, 
ete., R. Co. v. State, 62 N.H. 648. 


Liability of corporations and corpo- 


etc. uk: 
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all their taxable 
and their fran- 


rate property to taxation generally 
see Supra § 231 et seq. 


66. Minot v. Philadelphia, ete., R. 
Co., 18 Wall. (U.S.) 206, 21 L.Ed, 888. 


67. Minot y. Philadelphia, ete., R. 
Co., supra. 


68. Minot v. Philadelphia, ete., R. 
Co., supra; Porter v. Rockford, etce., 
R. Co., 76 Ill; 561; In-re R. Taxation, 
66 A:-726, 102 Me. 527; State v. Aus- 
tin, ete., R. Co., 62 S.W. 1050, 94 Tex. 
530. 


{a] Taxation in addition to fran- 
chise tax.—(1) A tax can lawfully be 
levied on the franchise and also a 
separate tax on the road-bed, rolling- 
stock, and fixtures at their cash val- 
ue. In re R..Taxation, 66 A. 726, 102 
Me. 527. (2) But where franchises 
appurtenant to the use of its property 
are a part of its real estate, they are 
not subject to a separate tax, where 
the franchises required to be return- 
ed as personal property have refer- 
ence to its right to exist and do busi- 
ness as a corporation, for which it is 
required to pay a special tax. State 
v. Austin, ete., R: Co., 62 S.W. 1050, 
94 Tex. 530. 


Gross receipts tax considered as 
franchise or excise tax see infra § 


)314.. 


69. See statutory provisions. 


70. U.S.—Sault Ste. Marie Bridge 
Co. v. Powers, 138 F. 262. 


Ga.—State v. Western & A. R. Co., 
TIS. 1055; 136. Ga. 6L9: 


Ill.—People v. Illinois Cent. R. Co., 
112/N.E. 700, 273 Ill. 220. 


Mo.—State v. Wiggins Ferry Co., 
106 S.W. 1005, 208.Mo. 622. 


N.J.—Williams vy. Bettle, 11 A. 17, 
50 N.J.Law 132. 


Tenn.—Dayton v. Dayton Coal, ete., 
Co., 42°S.W. 444, 99 Tenn. 578. 


[a] Charter provision subjecting 
corporation to an “annual tax for 
state purpose’ was held to refer to 
the regular state taxes that were to 
be levied on other property. People 
vw. lllinois' Cent. R. Co., 112) N.. 700, 
273 Ill. 229. 


[b] Noncharter line property is 
not subject to taxation under special 
charter provisions covering only a 
portion of the line. People v. Illi- 
nos Cent. R. Co., 112 N.E. 700, 273 Ii. 

0. 


[ec] A company, the business of 
which was to build and own a bridge 
used exclusively for railroad purpos- 
es, and which reports to the raliroad 
commissioner and pays taxes as a 
railroad company, is a “railroad” 
within .a railvoad taxation statute. 
Sault Ste. Marie Bridge Co. v. Powers, 
138 F. 262. 


[d] Railroad owned by ferry com- 
pany.—A railroad composed of short 
tracks, and used in connection with a 
ferry for the purpose of hauling cars 
of other railroads to and from the 
ferry, and owned by the ferry com- 
pany is subject to assessment by the 
state board of equalization, and not by 
the city assessor. State v. Wiggins 


one Co., 106 S.W. 1005, 208 Mo. 
[e] Private line of railroad.—A 


short line of railroad, built and ex- 
clusively used by a manufacturing 
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chises,°* by statutes®® specifically applicable to that 
class of corporations,?° and to such of them as are 
subject to the jurisdiction of the state,71 duly en- 
acted for that purpose’? and remaining in force," 
and not retrospective in their operatior 
road companies and their property not coming with- 


1.74 


Rail- 


company for hauling its own mate- 
rial and products and lying wholly 
within one county, is not within the 
spirit or letter of a statute providing 
for the assessment of railroad prop- 
erty by a state board. Dayton v. 
Dayton Coal, etc., Co., 42 S.W. 444, 99 
Tenn. 578. 


Liability of corporations in general 
to taxation see supra § 231 et seq. 


Power of legislature to tax general- 
ly see supra § 7 et seq. 


71. Com. v. Cleveland, etc., R. Co., 
29 Pa. 370. 


[a] Boing business in state.—A 
railroad organized under Stock Corpo- 
ration Law, acquiring on foreclosure 
property and franchises of another 
corporation owning a railroad in the 
state, and leasing the same, held do- 
ing business in the state, within Tax 
L. § 182. People ex rel. Lehigh & N. 
Y. R. Co. v..Sohmer, 154 N.Y.S. 1058, 
169 App.Div. 430 [rev 112 N.E. 181, 217 
N.Y. 443]. - 


[b] Foreign corporation with cap- 
ital invested in state.—(1) Under a 
statute providing for the taxation of 
companies incorporated by or under 
any law of the commonwealth it was 
held that a railroad incorporated in 
another state but possessing property 
and doing business in the state under 
authority granted by an act of the 
latter state is a company incorporat- 
ed by the latter within the meaning 
of the statute and subject to taxation 
thereunder. Com. vy. Cleveland, etce., . 
R. Co., 29 Pa. 370. (2) Liability of 
foreign corporations to taxation gen- 
erally see infra §§ 326-342. 


[c] A railroad company having 
nothing but a bare road-bed, with no 
rails and no equipment, is not “run- 
ning and operating a railroad,” so as 
to be Subject to state taxation. Nee- 
=f AN aaa al (Tenn.Ch.App.) 54 S. 


72. Camden, ete., R. Co. v. Cook, 
32 N.J.Law 338 [mod on other grounds 
33 N.J.Law 474]; Union Pass. R. Co. 
v. Philadelphia, 83 Pa. 429 [aff 101 U. 
S. 528, 25. L.Ed. 912]; Hickory Tp: 
School Dist. v. Shenango Valley R. 
Co., 5 Pa.Super.. 79. 


[a] Effect of judicial interpreta- 
tion of statutes on liability.—Where 
railroad property is not liable to tax- 
ation under the interpretation of the 
courts of the statutes at the time 
such taxes would have become due, 
the subsequent action of the court, in 
reversing the former opinion and de- 
ciding that such property should have 
been taxed under the law as it then 
existed, does not subject the railroad 
to the payment of those taxes, for 
if the company complies fully with 
the law as then declared, whether it 
be in the form of positive legislative 
enactment or judicial interpretation, 
no more should be required of it. 
Franklin County Ct. v. Louisville, etce., 
R. Co., 84 Key. 59,7 Ky. 800; 


73. People v. New York Cent. R. 
Co., 24 N.Y. 485 [aff 34 Barb. 123]. 


[a] Legislature may also repeal 
such tax by a subsequent enactment 
where no provision of the constitu- 
tion, expressly tor impliedly, denies 
the power. People v. New York Cent. 
R. Co., 24 N.Y. 485 [aff 34 Barb. 123], 


74. FKla.—Bloxham Vv. Florida 
Cent., ete., R.-Co., 17)So: 902, 36° Ela. 
pee Ler ee, Ga Be Sod a a 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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in the provisions of qualifications or exceptions 
thereto are included under statutes or constitutional 
provisions relating to the taxation of corporations 
or corporate property generally;7® but since rail- 
roads differ in many respects from other properties, 
they may as a class, subject to constitutional re- 
strictions, be taxed differently or additionally,7°% 
and under the provisions of statutes regulating the 


TAXATION 


taxation of railroad corporations, particular corpo- 


625. 
Ga.—Staten v. Savannah, etc., R. 
Co., 36 S.E. 938, 111 Ga. 803; Gola- 


smith v. Rome R. Co., 62 Ga. 473. 


Ky.—Louisville, ete., R. Co. v. Com., 
10 Bush 43. 


Mo.—State v. St. Louis, ete., R. Co., 
17 Mo. 202. 


N.J.—State v.. United New Jersey 
RR. etea:, Co., ‘th, A. 228 “Paff 68 A. 796, 
76 N.J.Law 72]. 


Pa.—Philadelphia v. Passenger R. 
Co., 23 Leg.Int. 156. 


Tex.—State v. Galveston, H. & S. 
BMY Ong Os, BIW lL LOO, Dex.) 163: 


Presumption against retrospective 
operation see Statutes § 694. 


75. Ark.—St. Louis, I. M. & S. Ry. 
Co. v. Board of Directors of Levee 
Dist. No. 2, Jackson County, 145 S.W. 
892, 103 Ark. 127. 


Mass.—Boston & M. R. R. v. Town 
es Billerica, 160 N.E. 419, 262 Mass. 
39. 


N.J.—International+Rys. of Central 
America v. McCutcheon, 151 A. 75. 


N.Y.—People v. Tax Com’rs, 4 N.E. 
127, 101 N.Y. 322; People v. Commis- 
sioner of.Taxes and Assessments of 
City of New York, 82 N.Y. 459; Buf- 


falo, ete., R. Co. v. Erie County, 48 
N.Y. 93; People v. Cassity, 46 N.Y. 
46. 

Ohio.—State v. Cleveland, etce., R. 


Co., 13 OhioN.P.N.S. 671. 


Pa.—Com. v. Cleveland, etc., R. Co., 
29 Pa. 370. 


Can.—Canadian Pac. R. Co. v. Que- 
bec, 30 Can.S.C. 73. 


See Neary v. Philadelphia, etc., R. 
Co., 9 A. 405, 12 Del. 419 (dictum to 
same effect). 


“Except as the property of railroads 
has come within some principle of 
exemption, it always has been subject 
to taxation as has that of other cor- 
porations.” Boston & M. R. R. v. 
Town of Billerica, 160 N.H. 419, 423, 
262 Mass. 439. 


fa] “Doing business for profit.”— 
(1) A railroad which, before its road 
was completed, leased its entire prop- 
erties to the Boston & Albany Rail- 
road Company for nine hundred and 
ninety-nine years from 1874, the road 
being operated by the lessee up to 
the time of a lease by the lessee to 
the New York Central Railroad Com- 
pany! in 1899, and thereafter by the 
latter, was not taxable under St. 
(1918) c 255 § 1, as a corporation “do- 
ing business’ for profit. Attorney 
General v. Ware River R. Co., 124 N. 
E. 289, 233 Mass. 466. (2) Similarly, 
the Boston & Albany Railroad Com- 
pany, organized as a corporation by 
the consolidation of the Boston & 
Worcester and the Western Railroad 
corporations, and empowered to main- 
tain and operate a railroad, but which 
in'1900 leased its entire property to 
the New York Central Railroad Com- 
pany for ninety-nine years, to which 
the commonwealth consented by St. 
(1900) c 468, was held not “doing 
business for profit,” within St. (1918) 
ec 255 § 1, imposing a tax on corpora- 


- 


tions so engaged, although it retain- 
ed and exercised limited corporate 
functions under the lease. Attorney 
General v. Boston & A. R. Co., 124 N. 
E. 257, 233 Mass. 460. 


[b] Under statute providing that 
certain property owned by joint stock 
companies shall be subject to taxa- 


tion, it was held that such property’ 


Owned by railroad corporations was 
taxable, in view of a further provi- 
sion that the term ‘corporation’ 
should be deemed to include all stock 
companies or associations having any 
power or privileges not possessed by 
individuals, although aside from the 
latter provisions a railroad corpora- 
tion would not, strictly speaking, be 
included. State v. Louisiana, etc., 
R. Co., 94 S.W..279, 196 Mo. 523. 


[ec] In North Carolina Revenue 
Act (1921) § 82 (3%), regulating the 
calculation of the franchise tax im- 
posed on corporations generally, has 
no application to railroads, in view of 
the history of the legislation. South- 
ern Ry. Co. v. Watts, 43 S.Ct. 192, 260 


“U.S. 519, 67 L.Ed. 375. 


75%. Southern Ry. Co. v. Watts, 
oe 192, 260 U-S. 519, 67 L.Ed. 
(a 


76. Jeffersonville v. Louisville, 
ete., Bridge Co., 83 N.E.:337, 169 Ind. 
645; City of Detroit v. Detroit Man- 
ufacturers’ R. R., 113 N.W. 365, 149 
Mich. 530; State v. Wiggins Ferry 
Co., 106 S.W. 1005, 208 Mo. 622; Wil- 
bits v.. Bettle, 11 A. 17, 50 N.J.Law 
132. 


[a] Thus (1) under an act relat- 
ing to the consolidation of corpora- 
tions and providing that the consoli- 
dated corporation shall possess all 
the rights, privileges, and franchises 
theretofore vested in either of them, 
it was held that the consolidated cor- 
poration became a railroad corpora- 
tion and subject to taxation as such 
when one of the merging corpora- 
tions was invested with all of the 
rights, privileges, and franchises of a 
railroad corporation. Williams v. 
Bettle, 11 A. 17, 50 N.J.Law 132. (2) 
Under a statute requiring every per- 
son, company, or corporation owning, 
managing, operating, or constructing 
a railroad to make return to the state 
board of tax commissions for the pur- 
poses of taxation, a bridge company 
which was in fact the owner and oper- 
ator of a railroad was held subject to 
taxation thereunder notwithstanding 
the character of its corporate organi- 
zation. Jeffersonville v. Louisville, 
etce., Bridge Co., 83 N.E. 337, 169 Ind. 
645. (3) Where a company organized 
under the general railroad law pur- 
chased a street railway and leased it 
to another railroad company organiz- 
ed under the general railroad law, 
and the latter company as lessee op- 
erated the railway in connection with 
its steam railroad, the property orig- 
inally constituting a street railway 
was held taxable under the statute 
relating to the taxation of steam rail- 
roads, and not as street railway prop- 
erty. City of Detroit v. Detroit Man- 


ufacturers’ R. R., 113 N.W. 365, 149 
Mich. 530. 
[b] No tangible property in state. 


—A company incorporated in a state 
and controlling by stock or lease rail- 
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rations have been held taxable7® or not taxable’? 
according to whether their objects and purposes or 
the nature of the business conducted were such as 
to make them corporations of that nature within the 
terms of the particular statute. 
for taxation of railroad property in general terms 
are applicable to all of their property not covered 
by exemptions,’* including intangible interests’® 


Statutes providing 


. 


ways without the state, but possess- 
ing no tangible property within the 
state, is nevertheless a railroad cor- 
poration under the statutes of the 
State taxing such corporations. Com- 
monwealth v. Southern Pac. Co., 149 
S.W. 1105, 150 Ky. 97. 


[c] Surface  railroads.—Statutes 
imposing certain taxes on_ surface 
railroads were held to include steam 
railroads. People ex rel. New York 
Cent. & H. R. R. Co. v. Woodbury, 96 
N.E. 431, 203 N.Y. 167. 


77. Covington, ete., Bridge Co. v. 
O’Meara, 35 S.W. 1027, 19 Ky.L. 1438; 
State v. Duluth Street Ry. Co., 78 N. 
W. 1032, 76 Minn. 96, 57 L.R.A. 63; 
Cincinnati, etc., R. Co. v. Poland, 10 
OhioN.P.N.S, 617. 


[a] For example, it was held that 
the original purpose of a company, 
authorized by its charter to construct 
a bridge, was not changed by a sub- 
sequent amendment to the charter, 
empowering it to construct a rail- 
road aS an adjunct subordinate to, 
and in aid of, the original enterprise, 
so as to render it subject to the laws 
regulating the taxation of railway 
companies. Covington, etc., Bridge 
ae O’Meara, 35 S.W. 1027, 19 Ky.L. 


[b] “Street railway” distinguish- 
ed.—State v. Duluth Street Ry. Co., 
a N.W. 1032, 76 Minn. 96, 57 L.R.A. 


“Railroad,” “railroad company or 
corporation,” and other terms defined 
see Railroads §§ 1-5. 


78. Goldsmith v. Rome R. Co., 62 
Ga. 4738. 
[a] Branch roads included.—A tax 


imposed on all the property of rail- 
roads not limited as to taxation in 
their charters was held to apply to 
branch lines as well as the main road. 
pen v. Southwestern R. Co., 64 Ga. 
783. 


79. Baltimore & O. S. W. R. Co. v. 
Commonwealth, 198 S.W. 35, 177 Ky. 
566; State v. Wiggins Ferry Co., 106 
S.W. 1005, 208 Mo. 622; State v. Sav- 
age, 91 N.W. 716, 65 Neb. 714; Great 
Northern Ry. Co. v. State, 147 P. 57, 
84 Wash. 700; Northern Pac. Ry. Co. 
v. State, 147 P. 45, 84 Wash. 510, Ann. 
Cas.1916E 1166. 


[a] Thus (1) the value of the 
rights and privileges of several com- 
panies acting in unison as one com- 
pany to construct, maintain, and op- 
erate a system of railroads in the 
state in connection with, and as part 
of, a system in another state (State 
v. Wiggins Ferry Co., 106 S.W. 1005, 
208 Mo. 622), (2) or the value of prop- 
erty of a company derived from its 
use in a system of business done in 
connection and relation with other 
property of the company located in 
another state (Jeffersonville v. Louis- 
ville, etc., Bridge Co., 83 N.E. 337, 169 
Ind. 645), (3) or the good will value 
of a railroad (Great Northern Ry. 
Co. v. State, 147 P. 57, 74 Wash. 700; 
Northern Pac. Ry. Co. v. State, 147 P. 
45, 84 Wash. 510, Ann.Cas.1916E 
1166), (4) or an easement enjoyed in 
the bed of a public street (Baltimore 
City Appeal Tax Ct. v. Western Mary- 
land R. Co., 50 Md. 274) is taxable. 
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such as general’ and special® franchises, and other | rights, privileges, and obligations having elements 


80. Ky.—Commonwealth v. South- 
ern Pac. Co., 149 S.W. .1105, 150 Ky. 
97; Com. v. Kinniconick, etc., R. Co., 
104 S.W. 290, 31 Ky.L. 859. 


Neb.—State v. Savage, 91 N.W. 716, 
65 Neb. 714. 


N.H.—Fitchburg R. Co. v. Prescott, 
47 N.H. 62. 


N.J.—International Rys. of Cen- 
tral America v. McCutcheon, 151 A. 
75; State Board of Assessors v. Cen- 
tral R. Co., 4 A. 578, 48. N.J.Law 146. 


Ohio.—State v. Cleveland, etc., R. 
Coy 1s OhoNcPANS: 671. 


Tex—State v. Austin, etc., R. Co., 
62 S.W. 1050, 94 Tex. 530. 


See Willapa Electric Co. v. Pacific 
County, 295 P. 152, 160 Wash. 412 [op 
ane 4 P.(2d) 724] (recognizing the 
rule). 


[a] In New York a special statute 
is necessary in order to tax the fran- 
chise of a railroad, and it has been 
stated that such incorporeal interests 
cannot be taxed under the general 
statute providing for the taxation of 
all lands in the state. Smith v. New 
York, 68 N.Y. 552 [aff 6 Daly 401]. 


[b] Road operated by another 
company.—(1) A railroad which, al- 
though its road is operated by an- 
other company, still owns its line of 
railroad and has not parted with any 
of the franchises granted to it, is lia- 
ble to the franchise.tax. Common- 
wealth v. Kinniconick, etc., R. Co., 
104 S.W. 290, 31 Ky.L. 859. (2) Sim- 
ilarly a statute imposing a franchise 
tax on railroad corporations, etc., was 
held to authorize the assessment of 
a franchise tax against a corporation 
controlling through ownership of 
stock, or by lease, a system of rail- 
roads not within the state (Common- 
wealth v. Southern Pac. Co., 149.S.W. 
1105, 150 Ky. 97), (3) but a statute 
providing that every corporation ‘‘do- 
ing business” in the state shall pay 
an annual franchise tax was held not 
to include a railroad incorporated un- 
der the laws of the state where it had 
leased all of its property, rights, and 
franchises, except its franchise to be 
a corporation for a period of nine 
hundred and ninety-nine years (Peo- 
ple ex rel. Lehigh & N. Y. R. Co. v. 
Sohmer, 112 N.E. 181, 217 N.Y. 443). 


[c] legislature may authorize mu- 
nicipal corporations to tax the fran- 
chises of a railroad to the extent that 
it has existence within the corporate 
limits, and a provision of the consti- 
tution declaring that the general as- 
sembly shall have power to tax cor- 
porations owning or using franchises, 
does not operate as a prohibition on 
all other bodies to tax them. Huck 
VV.) Chicaeo, eLc., | R: Cois, $6. Tl. 352; 


[d] Gross receipts tax on privilege 
of doing business (1) is not a tax 
upon the primary franchise of the 
railroad to live and have its being as 
a corporation (Norman y. Southwest- 
ern R. Co., 157 S.E. 581, 42 Ga.App. 
812), (2) but is an excise tax upon 
the secondary franchise of the com- 
pany (see infra § 314). 


Liability of corporate franchises 
ee Pees generally see supra §§ 


81. People v. Atchison, etc., R. Co., 
80 N.B. 272, 225 Ill. 598. 


[a] For example, a special fran- 
echise such as the right to have road- 
- ways connecting with a railroad 
bridge and to operate the same as toll 
roadways is taxable as railroad prop- 
erty. People v. Atchison, etc., R. Co., 
80 N.E. 272, 225 Ill. 593. 


[b] In New York (1) special fran- 
echises of railroad corporations are 


expressly made subject to taxation by 
statute, and corporations have been 
held taxable or not taxable thereun- 
der according to whether the nature 
of the particular right or interest was 
such as to constitute a special fran- 
chise within the meaning of the stat- 
ute. People ex rel. Grand Trunk Ry. 
Co. of Canada v. Gilchrist, 161 N.E. 
432, 248 N.Y. 97; People ex rel. Le- 
high Valley Ry. Co. v. State Tax Com- 
mission, 159° NoB: 708; (247 Ny, 9; 
People ex rel. Erie R. Co. v. State Tax 
Sommission, 158 N.BH. 884, 246 N.Y. 
322: People ex rel. Western New York 
& P. Ry. Co. v. State Tax Commission, 
155 N.B. 911, 244, N.Y. 596; People 
ex rel. Western New York & P. Ry. 
Co. v.. Knapp, 150 N.E. 145, 241 N.Y. 
364; People ex rel. Harlem River & 
Pye. Ri ComwState+ Board of Tax 
Com’rs, 109 N.E. 569, 215 N.Y. 507, 
L.R.A.1916B 1222; People v. State 
Tax Com’rs, 109 N.E. 569, 215 N.Y. 434, 
L.R.A.1916B 1222; People ex rel. New 
York Cent. & H. R. R. Co. v. Wood- 
bury, 102 N.E. 565, 208 N.Y. 945; Peo- 
ple ex rel. New York Cent. & H. R. R. 
Co. v. Woodbury, 99 N.B. 545, 206 N.Y. 
304; People ex rel. New York Cent. 
& H. R. R. Co. v. Priest, 99 N.E. 547, 
206 N.Y. 274; People ex rel. New York 
Cent. & H. R. R. Co. v. Woodbury, 
96 N.E. 431, 203 N.Y. 167;' People ex 
rel. Hudson & M. R. Co. v. State 
Board of Tax Com’rs, 96 N.E. 435, 203 
N.Y. 119; People ex rel. New York 
Cent. R. Co. v. State Tax Commis- 
sion, 202 N.Y.S. 319, 206 App.Div. 561 
[Laff 147 N.E..176, 239) N.Y... 515)5 \P6o- 
ple ex rel. Lehigh Valley Ry. Co. v. 
State Tax Commission, 202 N.Y.S. 
310, 206 App.Div. 549 [aff 148 N.E. 
718, 240 N.Y. 591]; People ex rel. 
New York Cent. & H. R. R. Co. v. 
State Board of Tax Com’rs, 
Y.S. 970, 179 App.Div. 489; People ex 
rel. New York Cent. & H. R. R. Co. v. 
Woodbury, 153 N.Y.S. 537, 167 App. 
Div. 428 [aff 112 N.E. 1070, 218 N.Y. 
635]; People ex rel. Hast River Ter- 
minal R. R. v. State Board of Tax 
Com’rs, 146 N.Y.S. 112, 160 App.Div. 
771 [aff 140 N.Y.S. 722, 79 Misc. 134]; 
People ex rel. Bryan v. State Board 
of Tax Com’rs, 127 N.Y.S. 858, 14 
App.Div. 796 [aff 124 N.Y.S. 711, 6 


Mise. 508]; People ex rel. New York 
Cent. & H. R. R. Co. v. Woodbury, 
125 N.Y.S. 730, 140 App.Div. 945; 


People ex rel. New York Cent. R. Co. 
vy. Gilchrist, 222 N.Y.S. 169, 129 Misc. 
811; People ex rel. Erie R. Co. v. 
State Tax Commission, 214 N.Y.S. 508, 
127 Misc. 13; People ex rel. New York, 
O. & W. Ry. Co. v. State Tax Com- 
mission, 191 N.Y.S. 464, 116 Misc. 774; 
People ex rel. New York Cent. & H. R. 
R. Co. v. Woodbury, 133, N.Y.S. 135, 
74 Misc. 130 [aff 129 N.Y.S. 1141, 145 
App.Div. 900]. (2) Where a public 
highway intersecting the railroad was 
not opened until after the railroad 
was constructed, the railroad’s right 
to cross was held not taxable as a 
“special franchise.’”’ People ex rel. 
Hrie R. Co. v. State Tax Commission, 
158 N.E. 884, 246 N.Y. 322. To same 
effect People ex rel. New York Cent. 
& H. R. R. Co. v. Woodbury, 96 N.E. 
431, 203 N.Y. 167; People ex rel. New 
Mork “GenterscsHi aR: . Co. vv. State 
Board of Tax Com’rs, 165 N.Y.S. 970, 
179 App.Div. 489. (3) Similarly, the 
right of the railroad to cross a stream, 
not public and navigable (People ex 
rel. Erie R. Co. v. State Tax Commis- 
sion, 158 N.E. 884, 246 N.Y. 322. To 
same effect People ex rel. Erie R. Co, 
v. State Tax Commission, 214 N.Y.S. 
503, 127 Misc. 18), (4) or to operate 
a railroad over a navigable stream, 
not under a permission or authority 
granted by the state to it, but under 
a right or permission granted to it 
by bridge companies acting under au- 
thority derived from the state and au- 
thorized to construct and operate 


bridges, and to enter into contracts 
with railroads, with reference to the 
crossing of locomotives and cars, and 
the construction and maintenance of 
the bridge (People ex rel. Grand 
Trunk Ry. Co. of Canada v. Gilchrist, 
161 N.E. 432, 248 N.Y. 97), (5) or to 
cross a highway, the right existing 
and secured as an incident of prop- 
erty ownership and privilege, and not 
derived from grant of a state or other 
public authority (People ex rel. New 
York Cent. R. Co. v. Gilchrist, 222 
N.Y.S. 169, 129 Misc. 811), (6) or to 
use land under viaducts under author- 
ity of a legislative act, providing that 
on the execution of the agreement 
the streets should be deemed to be 
closed and abandoned for public use, 
and the only reservation in the grant 
was the right of the city to make such 
use of the land for city purposes as 
would not 
use thereof (People ex rel. Lehigh 
Valley Ry. Co. v. State Tax Commis- 
sion, 202 N.Y.S. 310, 206 App.Div. 549 
[aff People ex rel. Lehigh Valley R. 
Co. v. Saxe, 148 N.E. 718, 240 N.Y. 
591]), (7) or to construct embank- 
ments and bridges over a bay of a 
navigable river, and to operate its 
trains thereon, where it has received 
from the state a grant of the bed of 
the river under the bridge (People ex 
rel. New York Cent. R. Co. v. State 
Tax Commission, 202 N.Y.S. 319, 206 
App.Div. 561 [aff 147 N.E. 176, 239 
N.Y. 515]), (8) or to construct and 
use tunnels under a river or else- 
where on its own right of way (Peo- 
ple ex rel. Hudson & M. R. Co. vy. 
State Board of Tax Com’rs, 96 N.E. 
435, 203 N.Y. 119; People ex rel. In- 
terborough Rapid Transit Co. v. Pur- 
dy, 148 N.Y.S. 1074, 85 Misc. 581 [aff 
153 N.Y.S. 1137, 169 App.Div. 924]), 
(9) or to construct and use a railroad 
bridge, the abutments of which were 


constructed on land owned in fee by 


a railroad company, and not consti- 
tuting tangible property situated in, 
upon, under, or above any street, high- 
way, public place, or public waters 
in connection with a special franchise 
(People ex rel. New York Cent. & H. 
R. R. Co. v. Woodbury, 99 N.E. 545, 
206 N.Y. 304), (10) or to operate a 
railroad on a bridge over a canal pur- 
suant to an easement reconveyed to 
the railroad when the state appropri- 
ated its lands to construct the canal 
(People ex rel. Western New York & 
P. Ry. Co. v. Knapp, 150 N.E. 145, 241 
N.Y. 364), (11) or to build and oper- 
ate a railroad on-land conveyed to the 
company in fee, the state retaining 
only an easement (People ex rel. 
Western New York & P. Ry. Co. v. 
Knapp, supra), has been held not to 
constitute special franchises under 
the statute nor taxable as such. (12) 
But the right of a railroad derived 
from the state to bridge navigable 
streams (People ex rel. Grand Trunk 
Ry. Co. of Canada vy. Gilchrist, 161 
N.E. 432, 248 N.Y. 97 [dictum to same 
effect]; People ex rel. Lehigh Valley 
Ry. Co. v. State Tax Commission, 159 
N.E. 703, 247 N.Y. 9; People ex rel. 
Lehigh Valley Ry. Co. v. State, Tax 
Commission, 220 N.Y.S. 467, 220' App. 
Div. 1 [aff 159 N.E. 708, 247 N.Y. 97), 
(13) even though the railroad owns 
the banks and bed of the stream (Peo- 
ple ex rel. Lehigh Valley Ry. Co. vy, 
State Tax Commission, 159 N.E. 708, 
247 N.Y. 9 [aff 220 N.Y.S. 467, 220 App. 
Div. 1]; People ex rel. New York Cent. 
R._Co. v. State Tax Commission, 146 
NE. 197,239 Noy. 18336 ALL, 1520), 
(14) and there is no interference with 
navigation (People ex rel. Lehigh Val- 
ley Ry. Co. v. State Tax Commission, 
159 N.E. 703, 247 N.Y. 9 [aff 220 N.Y.S. 
467, 220 App.Div. 1]), (15) or to cross 
canal lands (People ex rel. New York 
Cent. & H. R. R. Co. v. Woodbury, 153 


For later cases, developments and changes in the law see Annotations, same title and section number, 


interfere with railroad’s . 
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of property of an intangible character.®2 

Equitable interests. Statutes providing for the 
taxation of lands or property include equitable in- 
terests in such property,**® and it has been so held 
with respect to equitable interests of railroad com- 


panies. *# 
Situs.*> 


N.Y.S. 541, 167 App.Div. 535 [aff 110 
N.H. 1047, 216 N.Y. 651]), (16) ora 
public highway (People ex rel. New 
York Cent. R. Co. v. State Tax Com- 
mission, 199 N.Y.S. 820, 205 App.Div. 
462. To same effect New York, etc., 
R. Co. v. Roll, 66 N.Y.S. 748, 32 Misc. 
321), (17) or to construct bridges over 
a street, relocate its lines, and mate- 
rially increase its facilities though 
the work is not yet completed, the 
privilege of crossing having been pre- 
viously taxable as a special franchise 
(People ex rel. New York Cent. & H. 
Roe RR. YGelv vi State Board "on Tax 
Com’rs, 165 N.Y.S. 970, 179 App.Div. 
489), (18) or to lay track in a public 
street (People ex rel. New York Cent. 
&1HR. RR; Co. oiy-Priest, 1183 <Nzy.S. 
1087, 150 App.Div. 19 [aff 99 N.E. 347, 
206 N.Y. 274]), (19) or to use a street, 
the right being granted by act of the 
legislature, subject to the consent of 
the city, although the street was used 
by the railroad before it had been ac- 
tually used as a street (People ex rel. 
New York Cent. & H. R. nee OE 
Priest, supra), (20) or to occupy and 
use streets in the city of New York 
acquired under L. (1903) c 425, by 
agreements with the city, the latter 
retaining the fee (People ex rel. New 
York Cent. & H. R. R. Co. v. Wood- 
bury, 99 N.E. 545, 206 N.Y. 304), (21) 
or to construct a tunnel under public 
waters for the use and operation of 
the grantee’s railroad, the city re- 
taining the fee to such space (People 
ex rel. Bryan vy. State Board of Tax 
Com’rs, 127 N.Y.S. 858, 142 App.Div. 
796 [aff 124 N.Y.S. 711, 67 Misc. 508]. 
To same effect People ex rel. Hudson 
& M. R. Co. v. State Board of Tax 
Com’rs, 125 N:-Y¥-.S. 895, 69° Misc. 1), 
(22) or to pass above or under any 
public or private road, street, or 
ground, although the interest of the 
public has been considerably restrict- 
ed in such ground or space by con- 
tracts with the railroad (People ex 
rel. New York Cent. & H. R. R. Co. 
v. Woodbury, 133 N.Y.S. 135, 74 Misc. 
130 [aff 129 N.Y.S. 1141, 145 App.Div. 
900]), (23) or to construct a road 
across highways subsequently opened, 
where only the right to use the streets 
was ever granted (People ex rel. New 
York Cent. & H. R. R. Co. v. Wood- 
bury, supra), (24) or to construct and 
operate underground railroads under 
streets and public places (People ex 
rel. Hudson & M. R. Co. v. State Board 
of Tax Com’rs, 96 N.E. 435, 203 N.Y. 
119. To same effect People ex rel, 
New York Cent. & H. R. R. Co. Vv. Pur- 
dy, 149 N.Y.S. 315), (25) or to con- 
struct a bridge, pursuant to a revoca- 
ble license, over a canal constructed 
through property appropriated from 
the railroad (People ex rel. Roches- 
ter, S. & E. R. Co. v. Moroney, 120 N. 
EB. 149, 224 N.Y. 114) has been held 
taxable as special franchises under 
the statute. (26) Where the provi- 
sion of the statute is that the term 
“special franchise” shall not be deem- 
ed to include the crossing of a street, 
highway, etc., where such crossing 1s 
not at the intersection of another 
street or highway, unless such cross- 
ing Shall be at other than right angles 
for a. distance of two hundred and fif- 
ty feet, in which case the whole of 
such crossing shall be deemed a spe- 
cial franchise, it was held that a con- 
tinuous bridge over a canal and at a 
street, the distance over either singly 
being less than two hundred and fifty 
feet was not taxable. People ex rel. 


A state cannot impose a tax either di- 
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rectly or indirectly upon a portion of a railroad 
which is used exclusively 


or lies within another 


[§ 308] (2) Right of Way and Other Realty.** 
Railroad corporations have been held taxable on 


the roadway®® or right of way,’® and under a stat- 


New York Cent. & H. R. R. Co. v. 
Woodbury, 102 N.E. 565, 208 N.Y. 
945; People ex rel. New York Cent. & 
H. R. R. Co. v. Woodbury, 125 N.Y.S. 
730, 140 App.Div. 945. (27) The right 
to construct a bridge across a naviga- 
ble stream which is not two hundred 
and fifty feet in length as provided 
in the statute, as determined by the 
measurement of the space between 
the vegetation lines, is not taxable. 
People ex rel. New York, O. & W. Ry. 
Co. v. State Tax Commission, 191 N. 
Y.S. 464, 116 Mise. 774. (28) Similar- 
ly, bridges constructed by a railroad, 
by which streets were carried over its 
tracks and used by the company only 
to support signal apparatus, were held 
to be the property of the city and not 
taxable to ihe railroad (People ex rel. 
New York Cent. & H. R. R. Co. v. Pur- 
dy, 149 N.Y.S. 315), (29) but struc- 
tures owned and erected by a railroad 
over canal lands owned by the state 
are to be taxed as part of the “special 
franchise” under Tax L. § 2 (People 
ex rel. Rochester, S. & E. R. Co. v. 
Moroney, 120 N.E. 149, 224 N.Y. 114; 
People v. State Tax Com’rs, 109 N.E. 
569, 215 N.Y. 434, L.R.A.1916B 1222). 
(30) Likewise, where a railroad under 
a revocable permit from the state con- 
structed a track within the state line 
of the Erie Canal, the retaining wall 
and fill constructed on canal lands as 
part of the roadbed must be included 
in calculating a special franchise tax. 
People ex rel. New York Cent. R. Co. 
v. State Tax Commission, 199 N.Y.S. 
820, 205 App.Div. 462. (31) The prop- 
erty of a subway railroad company 
was subject to taxation, under the 
special franchise tax act (Consol. L. 
(1909) ec 60 §§ 43-49), before: final 
completion of its works (People ex 
rel. Hudson & M. R. Co. v. State Board 
of Tax Com’rs, 96 N.E. 435, 203 N.Y. 
119 [rev 126 N.Y.S. 1063, 142 App.Div. 
220, and rev on other grounds 127 
N.Y.S. 918]), (32) although such a 
special franchise is not taxable where 
it has no present value (People ex rel. 
Hudson & M. R. Co. v. State Board of 
Tax Com’rs, 96 N.B. 435, 203 N.Y. 119). 
(33) Interurban steam surface rail- 
roads are subject to taxation under 
statutes relating to the taxation of 
special franchises. People ex rel. 
New wonk..Centsé&.cH oR. RCo. Ve 
Priest, 99 N.E. 547, 206 N.Y. 274. 
same effect People ex rel. New York 
Cent. & H. Rt R. Co..v. Woodbury, 133 
N.Y.S. 135, 74 Misc. 130, 145 [aff 129 
N.Y.S. 1141, 145 App.Div. 900];  Peo- 
ple ex rel.. Erie R. Co. v. Woodbury, 
127 N.Y.S. 201, 70 Misc. 261. 


82. State v. Savage, 91 N.W. 716, 
65 Neb. 714. See supra § 241. 


83. See supra § 186. 


84. Goodnow v. Wells, 25 N.W. 864, 
67 Iowa 654; Counties of Cass, ete. 
vy. Certain Lands, 9 N.W. 761, 28 Minn. 
257; Wisconsin Cent. R. Co. v. Price, 
26 N.W. 93, 6 Wis. 579. 


85. Situs generally see supra §§ 
206 et seq. 235. 


86. Minot v. Philadelphia, etc., R. 
Co., 18 Wall. (U.S.) 206, 21 L.Ed. 888; 
State Tax, etc., Bonds Case, 13 Wall. 
(U.S.) 300, 21 L.Ed. 179, 4 Brewst. 
183; Northern Cent. R. Co. v. Jack- 
son, 7 Wall. (U.S.) 262, 19 L.Ed. 88; 
State Treasurer v. Auditor-Gen., 9 N. 
W. 258, 260, 46 Mich. 224. 


“The state can tax only what is 
within its jurisdiction, whether it be 


ute providing for the taxation of real property for 


the part of the road which is within 
its limits or the proportion of the 
stock which represents that part of 
the road.” State Treasurer v. Audi-- 
tor-Gen., supra. 


[a] Interest on railroad mortgage 
bonds.—The interest on bonds issued’ 
by a railroad, and secured by a mort- 
gage on the whole of its road, which 
extends through two states, cannot le- 
gaily be taxed by either of those 
states. Northern Cent. R. Co. v. Jack- 
son, 7 Wall. (U.S.) 262, 19 L.Ed. 88. 


[b] Tax on railread as_ entity, 
measured by a percentage upon the 
cash value of a certain proportional 
part of the shares of its capital stock,,. 
is valid. Minot v. Philadelphia, etc., 
pe Siar 18 Wall. (U.S.) 206, 21 L.Ed. 


Power of state to tax: 


Capital stock in so far as it repre- 
sents capital invested outside state 
see infra § 310. 


Earnings and receipts derived from. 
interstaté business see infra § 313. 


aes stock used in state see infra. 


87. Railroad land grants from. 
United States see infra §§ 354-358. 


Ae Re Midland R. Co., 19 Can.L.J. 


Meaning of “roadway.’—(1) 
The term “roadway,” within the ap- 
plication of Const. § 179, providing 
for the taxation of the franchises, 
roadway, etc., ofall railroads, in- 
cludes not only the strip of ground. 
on which the main line is constructed,. 
but all grounds necessary for the 
construction of side tracks, turnpikes, 
connecting tracks, station houses, 
freight houses, and other accommo- 
dations reasonably necessary to ac- 
complish the object of their incor- 
poration. Minneapolis, ete, R. Co. v. 
Oppegard, 118 N.W. 830, 18 N.D. 1. 
(2) Tracks to a station are a part of 
the roadway. Grand Trunk Pacifie R. 
Co.) Vv. Calgary, 55 “Can-S'G.- 1038) .808= 
“Roadway” 54 C.J. p 849. 


{[b] Water tanks and platforms 
are part of the superstructure of a. 
railway and are not assessable. 
Grand Trunk R. Co. v. Port Perry, 34 
Can, Lid iN. S;. (2393 


89. Adams v. Kansas City, etc., R.. 
Coy 21So0, 1174" Miss. 33d3 


[a] HEasement.—The right of way 
is taxable whether owned in fee or 
as an easement only. Adams y. Kan- 


sas) City,. ete. Ra iCo.,, 20 aS0. nia 
Miss. 331. 
[b] Presumption as to breadth of 


right of way.—Where the charter of a 
railroad authorized it to condemn 
lands to the extent of one hundred. 
feet on each side of the main track 
of the road as a right of way, it will 
be presumed, in determining the 
breadth of the right of way for pur- 
poses of taxation, that the road when 
built acquired the right of way it was. 
authorized to acquire. Atlantic, etce.,. 
R. Co. v. New Bern, 60 S.E. 925, 147 
Ni@,1 653 


[ce] Right of way is not limited to 
property situated within one hundred 
feet of the road. Chicago, B. & Q. R.. 
Co. v. Box Butte County, 155 N.W. 
881, 99 Neb. 208, Ann.Cas.1918D 1037.. 


“Right of way” see Railroads § 
193. 
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public purposes®? the real property of a railroad 
company is subject to taxation as is other real es- 
tate,°! to the extent of its interest therein,®” unless 
exempt therefrom by some statute or law.°? In New 
York, under a provision for the taxation of the 
or “real property” owned by corporations, 


Wand” 0 
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provision. °* 


railroad companies have been held liable to be taxed 


90. See statutory provisions. 


91. Ala.—Purifoy v. Lamar, 20 So. 
975, 112 Ala. 123: 


Iowa.—Iowa Homestead Co. v. Web- 
ster County, 21 Iowa 221. 


Me.—Portland, S. & P. R. Co. v. 
City of Saco, 60 Me. 196. 


N.J.—Newark & H. Traction Co. v. 
Borough of North Arlington, 46 A. 568, 
65 N.J.Law 150. 


S.D.—St. Paul, M. & M. Ry. Co. v. 
Howard, 119. N.W. 1032, 23 S.D. 34. 


Eng.—Metropolitan R. Co. v. Fow- 
ler, [1893] A.C. 416. 


See Neary v. Philadelphia, etc., R. 
Co., 9 A. 405, 12 Del. 419 (dictum). 


“There can be no doubt about the 
question, that a railroad, especially 
for the purposes of taxation, is to be 
classed as land.” Purifoy v. Lamar, 
20 So. 975, 978, 112 Ala. 123. 


[a] For example, under such stat- 
utes railroads have been variously 
held and stated to be taxable on: (1) 
The right of way. Purifoy v. Lamar, 
20 So. 975, 112 Ala. 123. (2) Road- 
bed. Purifoy v. Lamar, supra; Neary 
v. Philadelphia, etc., R. Co., 9 A. 405, 
12 Del. 419. (3) Superstructure. 
Purifoy v. Lamar, supra. (4) Tun- 
nels. City of Texarkana v. Texas & 
P. Ry. Co., (Tex.Civ.App.) 198 S.W. 
804; Metropolitan R. Co. v. Fowler, 
[1893] A.C. 416. (5) Depot build- 


ies. eortland aS. dsb. Te Conn. 
City of Saco, 60 Me. 196. (6) Engine 
houses. Portland} S. & P Co. v. 


City of Saco, supra. (7) Car houses. 
Portland, S:& —P: “R.'Co:\ vi City “of 
Saco, supra. (8) Turntables. Port- 
land, S. & P. R. Co. v. City of Saco, 
supra. (9) Other buildings and erec- 
tions and the land on which they 
rest. Portland S. & P. R. Co. v. City 
of Saco, supra. 


[b] Easement only (1) could not 
be made subject to the payment of a 
land tax. Metropolitan R. Co. v. 
Fowler, [1893] A.C. 416. (2) There 
is other authority, however, that an 
easement in land is to be regarded as 
real estate under such a statute, and 
taxable. Portland, S.& P. R. Co. v. 
City of Saco, 60 Me. 196. (3) Where 
a railroad is built on the bed of a 
public street, or in a tunnel under the 
street, the easement may be assessed 
and taxed as real estate. Baltimore 
City Appeal Tax Ct. v. Western Mary- 
land R. Co., 50 Md. 274. (4) A stat- 
ute authorizing railroads to ‘‘appro- 
priate and use the subsoil and under 
surface of any such roadway or foot- 
way” was held to authorize the taking 
of the fee to the property thus ap- 
propriated, Metropolitan R. Co. v. 
Fowler, supra. 


[c] Whether tupon or below sur- 
face, property constituting lands is 
subject to the payment of the land 
tax. Metropolitan R. Co. v. Fowler, 
[1893] A.C. 416. 


[d] Held not taxable as “landown- 
er.”—A railroad is not a landowner 
so as to subject its right of way and 
tracks to taxation under the provi- 
sions of a statute creating a stock law 
district and providing for the taxa- 
tion of landowners therein, as a 
scheme for the taxation of railroad 
companies as an agency for transpor- 
tation is wholly different from the 


method of taxation applied to the or- 
dinary landowner. Adams v. Kansas 
City, ete., R. Co., 21 So. 11, 74 Miss. 
3el. 


[e] In Pennsylvania, a_ statute 
taxing real estate, as applied to a 
railroad company has been held not 
to apply to: (1) Property consisting 
of freight stations, offices, depots, 
round-houses, machine-shops, passen- 
ger stations, and grounds covered by 
tracks, and used as ways of approach 
to the stations and buildings in con- 
nection with the railroads, and_ all 
public works of the company used as 
such, with their necessary appurten- 
ances,—that is such property as is 
ordinarily and properly pertinent to 
the railroad, and strictly necessary 
for their proper operation in exercis- 
ing their several franchises. North- 
ampton County v. Lehigh Coal, etc., 
Co., 75 Pa. 461; Northumberland 
County v. Philadelphia, ete., R. Co., 
9. A. 2604; 6, Pa.Cas.;''516;) Menango 
County v. Jamestown & Franklin, R. 
Co.,. °2 . ee Chron. 4300507 ples: Gaz. 
20. (2) Or to the roadbed. Phila- 
delphia v. Philadelphia & Reading R. 
Co., 38 Pa.Super. 529; Philadelphia 
v. Philadelphia, ete., R. Co., 15 Pa. 
Dist. 395, 832 Pa.Co. 58. See City of 
Philadelphia v. Fairhill R. Co., 41 Pa. 
Super. 245 (dictum to same effect), 


Liability of real property of cor- 
porations generally see supra § 239. 


92. Nehalem Timber & Logging 
Co. v. Columbia County, 189 P. 212, 
97 Or. 100, 191 P. 318. And see cases 
supra note 91. 


{a] Federal aid lands.—Under 
Acts, Congr. July 25, 1866, June 25, 
1868, April 10, 1869, and May 4; 1870, 
granting land to aid in the construc- 
tion of railroads, construed by the 
federal courts as vesting title in the 
railroad companies only to the extent 
of two dollars and fifty cents per acre 
and as leaving the balance of the es- 
tate in the government, the only tax- 
able interest in the land is that of 
the railroad company at the value 
eee Nehalem Timber & Log- 

g Co. v. Columbia County, 189 P. 
312° 191 P. 318, 97 Or. 100. 


93. See infra § 492. 


Presumption against exemption see 
infra § 395. 


94. See cases infra this note; 
supra note 81 [b]. 


[a] For example, under such pro- 
vision railroads have been held or 
stated to be taxable on property as 
land or real estate such as: (1) The 
tracks. People v. New York Tax 
Com’rs, 4 N.E. 127, 101 N.Y. 322; Buf- 
falo, ete., R. Co. v. Erie County, 48 
N.Y. 93. (2) Rails... People v. New 
York Tax Com’rs, supra. (3) Sleep- 
ers. People v. New York Tax Com’rs, 
Supra. (4) Switches. People v. New 
York Tax Com’rs, supra. (5) Tun- 
nels. People v. New York Tax 
Com’rs, supra; People ex rel. Inter- 
borough Rapid Transit Co. v. Purdy, 
148 N.Y.S. 1074, 85 Mise. 581 [aff 
153 N.Y.S. 1137, 169 App.Div. 924). 
(6) Stations. People v. New York 
Tax Com’rs, supra. (7) Viaducts. 


and 


People v. New York Tax Com’rs, 
supra. (8) Power houses. People 
ex rel. Interborough Rapid Transit 


Co. v. Purdy, supra. (9) 


Masonry. 
People v. New 


York Tax. Com’rs, 
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on property coming within the description of the 
Under statutes providing for the tax- 
ation of railroad property®® railroad companies have 
been held taxable on lands,®* the roadbed,®* right 
of way,®*® improvements,°?® and other like property 
used in the operation of the railroad,' although the 


Sidings forming the 
superstructure. People v. New York 
Tax Com’rs, supra. (11) Structures 
adapted to sustain the road. 
v. New York Tax Com’rs, supra. 


95. See statutory provisions. 


96. Wright v. Southwestern R. 
Co., 64 Ga. 783; State v. Savage, 91 N. 
W. 716, 65 Neb. 714 (realty); In re 
New York Bay R. Co., 67 A. 513, 75 
N.J.Law. 115. 


[a] Lands off road and purchased 
originally to procure crossties from 
the timber thereon are liable to the ad 
valorem tax. Wright v. Southwestern 
R. Co., 64 Ga. 783. 


97. Baltimore City Appeal Tax Ct. 
v. Western Maryland R. Co., 50 Md. 
274; State v. Savage, 91 N.W. 716, 
65 Neb. 714.., 


“Roadbed” 54 C.J. p 848. 


98. State v. Savage, 91 N.W. 716, 
65 Neb. 714; Northern Pac. Ry. Co, v. 
Morton County, 156 N.W. 226, 32 N.D. 
627. See Rio Grande Western R. Co. 
v. Salt Lake Inv. Co., 101 P. 586, 35 
Utah 528 (dictum). 


“Right of way” 
198. re 


99. New Mexico v. United States 
Trust Co., 19 S.Ct: 784,174) U.S. 545; 
43 L.Ed. 1079 (improvements as real 
estate); State v. Duncan, 219 P. 638, 
68 Mont. 420; State v. Savage, 91 N. 
W. 716, 65 Neb. 714. 


supra. (10) 


see Railroads § 


[a] Classification.—Improvements. 


on a railroad right of way being im- 
provements situated upon land come 
within a classification providing for 
the taxation of all land, town and city 
lots, with improvements, rather than 
a class embracing all property not 
included in the preceding classes. 
plate v. Duncan, 219 P. 638, 68 Mont. 


“Depot” in railroad law defined see 
Depot § 2. 


1. Lake Tahoe Ry. & Transp. Co. v. 
Roberts, 143 P. 786, 168 Cal. 551, Ann. 
Cas.1916H 1196; Auditor General v. 
Flint & P. M. R. Co., 72 N.W. 992, 414 
Mich. 682; State v. Savage, 91 N.W. 
716, 65 Neb. 714. 


[a] Rails.—State v. ae SPUN. 
W. 716, 65 Neb. 714 Ciron). 


[b] Ties.—State v. Savage, 91 N. 
W. 716, 65 Neb. 714. 


[c] Sidings and spur eee 
Auditor General v. Flint & P. M. 
Co,, 72 N.W. 992, 114 Mich. 682. a 


Side tracks used in connection with - 


the road, do not constitute real estate, 
structures, or stationary personal 
property subject to local taxation, 
but should be taxed with the remain- 
der of the road as a unit. Cincinnati, 
glen R. Co. v. Hynicka, 4 OhioN.P.N.S. 


[ad] Nature of use.—If the proper- 
ty is used mainly for railroad pur- 
poses it will not lose its character as 
railroad property for the reason that 
it is not used exclusively for such 
purposes. State v. Hannibal, ete, R. 
Co., 10 S.W. 4386, 97 Mo. 348. 


[e] Ownership.—(1) The prop- 
erty may also be separately taxed 
where it is separately owned, and it 
has been stated that in such case the 
property cannot be taxed as railroad 


For later cases. developments and changes in the law see Annotations, same title and section number, 


People 
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land on which the road is built is owned by another.? 
There are similar holdings and statements under a 
statute providing for the taxation of the real prop- 
erty of such companies,* but where the provision of 
the statute is that the assessment of the roadway 
shall include the value of the land oceupied by the 
road, it is held, that the superstructure, such as the 
iron rails and bridges,* and fences along the road- 
way,° are not taxable separately as such. It is with- 
in the power of the legislature te provide that such 
property as the roadbed, rails, or other real property 
used by the company in the operation of the road, 
shall be taxed as personalty, although it 'may be as 
a fact and for other purposes real estate; or vice 
versa to tax as real property, certain personal prop- 
erty of the company,’ such as the rolling stock.§ 


property. Chicago, etc., R. Co. v. Peo- 
ple, 38 N.E. 1075, 153 Ill. 409, 29 L.R. 
A. 69. (2) Ownership and possession 
of property and to whom taxable gen- 
erally see supra §§ 180-199. 


[f{] A steamboat belonging to and 
operated by a railroad company on a 
lake at which its railroad line ends, 
for the purpose of carrying goods and 
passengers between many different 
points, if not used exclusively in such 
railroad business, is not taxable as 
property used exclusively in the op- 
eration of the railroad. Lake Tahoe 
Ry. & Transportation Co. v. Roberts, 
fa 786, 168 Cal. 551, Ann.Cas.1916E 


2. Hoboken R. ete., Co. v. State Bd. 
are 41 A. 728, 62 N.J.Law 


{a] Thus where a railroad is con- 
structed on land of another, under a 
parol arrangement with the owner, 
the words constructed for use for rail- 
road purposes, such as embankments, 
bridges, culverts, and tracks, are taxa- 
ble to the railroag company, although 
the land itself is taxable to the own- 
er. Hoboken R. eteé., Co. v. State Bd. 
of Assessors, 41 A. 728, 62 N.J.Law 
561. 


3. Baltimore City Appeal Tax Ct. 
v. Western Maryland R. Co., 50 Md. 
274; People ex rel. Interborough 
Rapid Transit Co. v. O’Donnel, 95 N. 
BE. 762, 202 N.Y. 313. And see cases 
infra this note. 


[a] For example, under such stat- 
ute a railroad has been taxed on: 
€£) Buildings (State v. Hannibal, 
ete., R. Co., 19 S.W. 816, 110 Mo. 265; 
People ex rel. Interborough Rapid 
Transit Co. v. O’Donnel, 95 N.E. 762, 
202 N.Y. 313), (2) such as a power 
house (People ex rel. Interborough 
Rapid Transit Co. v. O’Donnel, supra). 
(3) Culverts. Baltimore City Appeal 
Tax Ct. v. Western Maryland R. Co., 
50 Md. 274. (4) =Rails. Baltimore 
City Appeal Tax Ct. v. Western Mary- 
land Jp COw,¢ .SUPTa. (5). Roadbed. 
Baltimore City Appeal Tax Ct. v. 
Western Maryland R. Co., supra. (6) 
Signal houses. Baltimore City Appeal 
Tax Ct. v. Western Maryland R. Co., 


supra. (7) Site of power houses. 
People ex rel. Interborough Rapid 
Transit Co. v. O’Donnel, supra. (8) 
Ties. Baltimore City Appeal Tax 
Ct. v. Western Maryland R. Co., 
supra. (9) Tunnels. Baltimore City 


Appeal Tax Ct. v. Western Maryland 
R. Co., supra. 


[b] “Superstructure” within the 
meaning of a railroad taxation stat- 
ute, includes that which constitutes 
the line of railway, such as the ties, 
rails, bridges, culverts, platforms, 
ete., but not the buildings thereon. 
Grand Trunk Pac. R. Co. v. Calgary, 
55 Can.S.C. 1038, 36 Dom.L.R. 538, 21 
Can.R.Cas. 200; In re Canadian Pac. 
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TAXATION 


road system of 


Rye'Co,, ub Terrai19 2: 


4 Great Western R. Co. v. Rouse, 
15 U;C.Q.B., (Ont.) 168. 


ae Re Midland R. Co., 19 Can.L.J. 


[a] “Gand,” however, includes all 
buildings erected thereon. Re Mid- 
land R. Co., 19 Can.L.J. 330. 


6. Missouri, etc., R. Co. v. Labette 
County, 59 P. 383, 9 Kan.App. 545; 
Portland, ete., R. Co. v. Saco, 60 Me. 
196; Bangor, etc., R. Co. v. Harris, 
21 Me. 533; Baltimore City Appeal 
Tax Ct. v. Western Maryland R. Co., 
50 Md. 274; Minneapolis, etc., R. Co. 
as ck a County, 90 N.W. 260, 11 N. 


[a] Grain elevator standing upon 
the lands of a railroad company, 
owned by it, and constituting a.part 
of its real estate, is not taxable as 
personal property of the company, 
under a statute making it taxable as 
personalty when put upon the railroad 
Jands by third persons. Chicago, etc., 
R. Co. v. Houston County, 38 N.W. 
619, 38 Minn. 531. 


7. See cases infra notes 8-17. 


8. Louisville, etc., R. Co. v. State, 
25 Ind. 177,87. Am.D.: 358. 


Taxation of rolling stock and equip- 
ment in general see infra § 309. 


9. Taxation of: 
Bridge companies see supra § 290. 
Bridges in general see supra § 147. 


10. Pittsburgh, etc., R. Co. v. West 
Virginia Bd. of Public Works, 19 S.Ct. 
90, 172 U.S. 32, 43 L.Ed. 354. And see 
eases infra note 11. 


11. Ark.—Arkansas Tax Commis- 
sion v. Crittenden County, 38 S.W. 
(2d) 318, 183 Ark. 738. 


Ill.—People v. Dunleith & Dubuque 
Bridge Co., 152 N.E. 526, 322 Ill. 99; 
People v. Atchison, Topeka & Santa 
Fe R. Co., 80 N.E. 272, 225 Ill. 593. 


Ky:—Chicago, etc., R. Co., v.. Com, 
72 S.W. 1119, 115 Ky. 278, 24 Ky.L. 
2124. 


Md.—Baltimore City Appeal Tax Ct. 
v. Western Maryland R. Co., 50 Md. 
274, 

Mo.—State vy. Louisiana, ete., R. Co., 
114 S.W. 956,-215 Mo. 479; State v. 
Louisiana & Missouri River R. Co., 94 
S.W. 279, 196 Mo. 523; State v. Han- 
nibal, etc., R. Co., 10 S.W. 436, 97 Mo. 
348. 

N.Y.—People v. New York Tax 
Com’rs, 4 N.E. 127, 101 N.Y. 322. 


Ohio.—Cincinnati, ete., R. Co. v. 
Hynicka, 4 OhioN.P.N.S. 345. 


Tex.—Schmidt v. Galveston, ete., R. 
Co., (Civ.App.) 24 S.W. 547. 
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Bridges.° A bridge owned by a railroad company 
and connected and operated with the railroad or rail- 


such company is taxable as real 


estate,° such as an integral part of its roadway 
or railroad track,!1 although the company so own- 
ing and operating the bridge is not in name a rail- 
road company;'? and such a bridge is not ‘taxable 
as a separate structure,!® notwithstanding it is used 
in part as a toll bridge.!4 
though used by the railroad company, is owned by 
an independent company it is taxable as real estate 
or property of such company?® and not as railroad 
property,’® except. where the bridge company be- 
comes consolidated with the railroad company, and 
the consolidated company owns and operates the 
bridge for railroad purposes.1", 


But where the bridge, al- 


12. People v. Dunleith & Dubuque 
Bridge Co., 152 N.E. 526, 322 Tl. 99. 


_13. Ark.—Arkansas Tax Commis- 
sion v. Crittenden County, 38 S.W. 
(2d) 318, 183 Ark. 738. 


Ky.—Chicago, ete., R. Co. v. Com., 
pont ok 1119,0 115° Ky. 278, 924) -Ky sk: 


Md.—Baltimore City Appeal Tax 


Ct. v. Western Maryland R. Co., 50 
Md. 274. 

Mo.—State v. Louisiana, ete, R. 
Co., 114 S.W. 956, 215 Mo. 479; State 


v. Louisiana & Missouri River R. Co., 
94 S.W. 279, 196 Mo. 523: State v. 
Hannibal, ete., R. Co., 10 S.W. 436, 97 
Mo. 348. 


Tex.—Schmidt v. Galveston, etc., R. 
Co., (Civ.App.) 24 S.W. 547. 


14. People v. Atchison, Topeka & 
Santa Fe R. Co., 80 N.E. 272, 225 Ill. 
593; State v. Louisiana & Missouri 
River R. Co., 94 S.W. 279, 196'Mo. 523; 
State v. Hannibal, ete., R. Co., 10 S. 
W. 486, 97 Mo. 348 [dist State v. Han- 
nibal, ete., R. Co., 14 S.W. 511, 89 Mo. 
98 (as to bridge not being used’.in 
part by railroad) ]. 


[a] Construction and application 
of statute.—A statute providing that 
all bridges over streams dividing the 
state from any other state, owned by 
a railroad, and all bridges across or 
over navigable streams within the’ 
state, where a charge is made for 
crossing the same, shall be subject ta 
taxation, authorizes the taxation of 
all toll bridges, whether they span 
navigable rivers separating the state 
from other states, or whether they 
cross navigable rivers within the 
state, but a bridge constituting an in- 
tegral part of a railroad roadway is 
not a “toll bridge’ because the rail- 
road illegally charges more for carry- 
ing persons over the bridge than for 
carrying them the same number of 
miles on either side of the bridge, and 
is not taxable under the statute au- 
thorizing the taxation of toll bridges. 
State v. Louisiana, etc., R. Co., 114 S. 


W. 956, 215 Mo. 479. 
15. See infra § 147. 
16. People v. Keokuk & Hamilton 


Bridge Co., 122 N.H. 467, 287 Ill. 246; 
Chicago & Alton R. Co. v. People, 38 
N.E. 1075, 153 Ill. 409, 29 L.R.A. 69. 


17. People v. Dunleith & Dubuque 
Bridge Co., 152 N.E. 526, 322 Ill. 99. 


[a] Thus, where the original com- 
panies were incorporated for railroad 
purposes only, and the bridge and 
tracks thereon are used by agreement 
or lease with railroad companies, for 
railroad purposes only, the bridge is 
taxable as “railroad track” notwith- 
standing the consolidated company 
exists under the name of a bridge 
company and has no rolling stock. 
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Industrial sites within a railroad right of way, 
such as sites for elevators, lumber yards, and oil 
tank stations, held and devoted to a private and not 
a railroad use, are taxable as local real estate;*® 
and the tract occupied by such sites are subject to 
the railroad right of user and are taxable as a part 
of and in the manner of strictly railroad property.*® 


[§ 309] (3) Rolling Stock?° and Equipment. The 
locomotives, cars, and other rolling stock?* and 
equipment of a railroad are generally regarded and 
treated as personalty for the purpose of taxation,?” 
and taxable as such under the provisions of stat- 
utes relating to the taxation of personal property 


generally** or providing for the 


People v. Dunleith & Dubuque Bridge 
Co., 152.N.E. 526, 322 111. 99. 


18. Northern Pac. Ry. Co. v. Mor- 
aon County, 156 N.W. 226, 32 N.D. 
627. 


[a] Taxes levied on land as prop- 
erty subject to a railroad right of 
user and on industrial sites located 
thereon are valid and constitute liens 
on the tracts. Northern Pac. Ry. Co. 
v. Morton County, 156 N.W. 226, 32 N. 
D627. 


19. 
ton County, 
627. 


[a] Not tax on private right.—A 
tax on such basis is not a tax upon 
the taxable private right of user en- 
joyed by the industrial sites. North- 
ern Pac. Ry. Co. v. Morton County, 
156 N.W. 226, 32 N.D. 627. : 


§ ats Taxation of as realty see supra 
30 
21. “Rolling stock” 54 C.J. p 1101. 


22. Midland R. Co. v. State, 38 N. 
E. 57, 11 Ind.App. 433; State-Treas- 
urer v. Somerville, ete., R. Co., 28 N. 
J.Law 21; Toronto R. Co. v. Toronto, 
6 Ont.L. 187, 2 Ont.W.R. 579. ; 


[a] Property “used in ordinary 
business.”—Materials used by a rail- 
road in building and repairing equip- 
ment may be taxed under a statute 
providing for the taxation of property 
used in the ordinary business of rail- 
roads, since the statute is not limited 
to property used for the immediate 
purposes of transportation. Boston 
& M. R. R. v. City of Concord, 101 A. 
663, 78 N.H. 463. 


[b] Water craft (1) belonging to 
a railroad has been held ‘to be tax- 
able. Wright v. Southwestern R. Co., 
64 Ga. 783. (2) Ferry boats trans- 
porting passengers, who use ferry- 
boats and suburban trains in reaching 
their destinations and pay a single 
fare for the entire trip are taxable as 
“operative property” of a railroad, 
notwithstanding occasional nonrail- 
road passengers travel thereon. San 
Francisco-Oakland Terminal Co. vy. 
Johnson, 291 P. 197, 210 Cal. 138. 


23. Portland, S. & P. R. Co. v. City 
of Saco, 60 Me. 196. 


[a] Thus a railroad was taxed on 
a quantity of cord wood cut and 
piled about its trains and depots in 
the ordinary course of business. 
Portiand,=S.c& 3P2-R. Cony. City -of 
Saco, 60 Me. 196. 


Northern Pac. Ry. Co. v. Mor- 
156 N.W. 226, 32 N.D. 


Personal property generally see 
supra §§ 154, 240. 
Presumption . against exemption 


from taxation see infra § 395. 


24. Baltimore City Appeal Tax Ct. 
7 baie Maryland R. Co., 50 Mad. 


[a] Statute providing for the 
taxation of all personal property of a 
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special statute 


taxation of the 


railroad used exclusively in operating 
the road is not limited in its applica- 
tion to such rolling stock as always 
remains upon the company’s lines and 
under its immediate control, since it 
would otherwise follow that rolling 
stock owned by a company, which fre- 
quently passes over connecting lines, 
such as loaded freight cars, might es- 
cape taxation altogether, and accord- 
ingly rolling stock employed one third 
of the time outside the state was held 
to be included and taxable under such 
a provision. Denver, etc., R. Co. v. 
ee 28 P. 468, 17 Colo. 1, 31 Am.S. 
R. 252. 


[b] Statute relating to taxation of 
rolling stock used on leased railroads 
was held to apply equally to rolling 
stock used by a company operating its 
own, and not a leased, railroad. Ken- 
nedy v. St. Louis, ete., R. Co., 62 Ill. 
395. 


25. Fitchburg R. Co..v. Prescott, 
47 N.H. 62; Pullman’s Palace Car Co. 
v. Com., 107 Pa. 156 [aff 11 S.Ct. 876, 
141 U.S. 18, 35 L.Ed. 613]. 


[a] Rolling stock includes the cars 
and locomotives. Fitchburg R. Co. v. 
Prescott, 47 N.H. 62. 


[b] Freight cars permanently en- 
gaged outside state cannot be taxed 
under a statute providing for the 
taxation’ of capital stock employed 
within the state. People v. Campbell, 
34 N.Y.S. 801, 88 Hun 544. 


26. Fitchburg R. Co. v. Prescott, 
47 N.H. 62. 


[a] For example, (1) the fixtures 
in buildings (Fitchburg R. One Me 
Prescott, 47 N.H. 62), (2) fuel (Fitch- 
burg R. Co. v. Prescott, supra), (3) 
and timber provided for immediate 


use (Fitchburg R. Co. v. Prescott, 
supra). 
27. See cases supra notes 25, 26. 


Taxation ef capital stock see infra 
§§ 310, 311. 


28. Northern Pac. Ry. Co. v. San- 
ders County, 214 P. 596, 66 Mont. 608. 


[a]. “Supplies,” as used in a stat- 
ute, classifying property for taxation, 
requires the classification of a reserve 
supply of railroad ties under a certain 
class as supplies, and not under a 
class comprising all property not in- 
cluded in the six preceding classes. 
Northern Pac. Ry. Co. v. Sanders 
County, 214 P. 596, 66 Mont. 608. 


[b] “Implements and machinery” 
as a classification of property subject 
to taxation includes: (1) Machinery 
and electrical appliances for trans- 
forming electrical current in a rail- 
way substation. Chicago, M. & St. P. 
Ry. Co. v. Powell County, 247 P. 1096, 
76 Mont. 596. (2) Engine, pumps, 
and pipes uséd for pumping water tor 
personal use of employees in a rail- 
way substation. Chicago, M. & St. P. 
Ry. Co. v. Powell County, supra. (3) 
Shop machinery and movable shop 


personal property of railroad companies.** 
rolling stock?® and other personalty necessary to the 
complete equipment “of the road?® have also been 
taxed as a part of the capital of railroads under 
statutes providing for the taxation of the capital 
stock of such companies;?7 or, in the absence of a 


[§§ 308-309 
The 


applicable to particular railroad 


equipment, taxation thereof may be had under a 
general tax statute.?® 


Situs.2® In their character as personalty the cars 
and other roling stock are capable of having a situs 
of their own and hence are taxable to a railroad us- 
ing them within the state, although they are owned 
by a foreign corporation.?® Furthermore, the taxing ; 


tools ‘in a railroad repair shop, used 
for repairing railroad electrical equip- 
ment. Chicago, M. & St. P. Ry. Co. v. 
Powell County, supra. (4) Classi- 
fication of machinery under such stat- 
ute is controlled by its actual use and 
not the possible use to which it might 
be put. Chicago, M. & St. P. Ry. Co. 
v. Powell County, supra. 


29. Generally see supra § 235. 
30. U.8.—Reinhart v. McDonald, 
76 F. 403. See Marye v. Baltimore, 


CLC a GOs, SSO ts 1 Ooig a Wise obiis 
32 L.Ed. 94 (dictum). 


Ark.—State v. American Refrigera- 
| Transit Co., 237 S.W. 78, 151 Ark. 


Colo.—Denver, ete, R. Co. v. 
Church, 28 P. 468, 17 Colo. 1, 31 Am. 
SiRs252. 


Ill.— Kennedy v. St. Louis, etc., R. 
Co., 62. Ill. 395. 


Pa.—Pullman’s Palace Car Co. v. 
Commonwealth, 107 Pa. 156 [aff 11 S. 


Ct. 876, 141 U.S. 18, 35 L.Ed. 613]. . 


“While the general rule is that 
the situs of personal property follows 
the domicile of the owner, it is a rule 
of convenience, subject to legislative 
change, and is not ordinarily applied 
to property distributed along an ex- 
tended railroad system.” People v. 
Illinois Cent. R. Co., 112 N.E. 700, 273 
Ill. 220, 263. 


[a] In absence of positive legisla- 
tion the situs of rolling stock for the 
purposes of taxation must be taken as 
at the home or principal office of the 
corporation. Philadelphia, etc., R. Co. 
v. Baltimore City Appeal Tax Ct., 
50 Md. 397. ; 


[b] Use in other states merely re- 
duces the value of the property in 
the particular state justly subject to 
taxation there. Pullman’s Palace Car 
Co. v. Commonwealth, 107 Pa. 156 
[aff 11 S.Ct. 876, 141 U.S. 18, 35 L. 
Ed. 613]. 


[c] Statute providing for taxation 
of rolling stock inapplicable to for- 


eign corporations owning and using. 


rolling stock in the state. Marye v. 
Baltimore, etc., R. Co., 8 S.Ct. 1037, 
127 U.S. 117, 32 L.Ed. 94. 


[d] Constitutional provision (Cal. 
Const. art 13 § 10), for the taxation 
of rolling stock and other property 
of railroads is not limited in its op- 
eration to California corporations, in 
view of the further provision of the 
constitution that all property ‘of the 
state’ shall be taxed according to its 
value. Reinhart v. McDonald, 76 F. 
403, 407. ‘ 


[e] Statute held applicable only to 
rolling stock of corporations deriving 
their authority from the laws of the 
state. Marye v. Baltimore, etc., R. 
Cos a S-GUS 103; 120 4UcS. eS ora 


Validity of tax on rolling stock em- 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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§§ 309-310] 


power of the state is not restricted to such engines 
and ears as remain constantly within the state, but 
may extend to those which, in performing their reg- 
ular journeys, pass through and out of the state ;31 
and the owner, within the state can be taxed only 
for the average number of cars in the state during 
the taxing period;*? but rolling stock employed ex- 
clusively without the state is not taxable, although 
owned by a domestic corporation.®? 


[§ 310] (4) Capital and Stock—(a) Tax to Rail- 
road. As in the case of other corporations,*+ the 


ployed. in interstate commerce see 
Commerce § 133. 


31. Marye v. Baltimore, etc. R. 
Co., 8 S.Ct. 1037, 127 U.S..117; 32 L.Ha. 
94; Hall v. American Refrigerator 
Transit Co., 51 P. 421, 24 Colo. 291, 
65 Am.S.R. 223, 56 L.R.A. 89 [aff 19 
S.Ct. 599, 174 U.S. 70, 43 L.Ed. 899]; 
Denver, etc., R. Co. v. Church, 28 P. 
468, 17 Colo. 1, 31 Am.S.R. 252; Bal- 
timore & O. S. W. R. Co. v. Com., 198 
S.W. 35, 177 Ky. 566; Union Refrig- 
erator Transit Co. v. Lynch, 55 P. 639, 
18 Utah 378, 48 L.R.A. 790 [aff 20 S. 
Ct. 631, 177 U.S. 149, 44 L.Ed. 708]. 


fa] Under particular statutes.— 
(1) Rolling stock used partly within 
_and partly without the state has been 
held subject to taxation as capital 
employed within the state (People v. 
Knight, 65 N.E. 1102, 173 N.Y. 255), 
(2) or property used or controlled in 
the state (Hall v. American Refriger- 
ator Transit Co., 51 P. 421, 24 Colo. 
291, 65 Am.S.R. 223, 56 L.R.A. 89 [aif 
190 S.Ct. 090," U4 50S.) 705). 43-) b.bid, 
899]), under the terms of particular 
statutes. 


[b] Interstate commerce.—(1) 
“The lawfulness of a tax upon vehi- 
cles of transportation used by com- 
mon carriers might have to be con- 
sidered in particular instances with 
reference to its operation as a regu- 
lation of commerce among the States, 
but the mere fact that they were em- 
ployed as vehicles of transportation 
in the interchange of interstate com- 
merce would not render their taxation 
invalid.” Marye v. Baltimore, etce., 
Re Co. .-848-Ct. 103%, 127-U.S. 127, 124, 
32 L.Ed. 94. (2) But where a railroad 
operated trains over leased rails in 
interstate commerce to and from a 
single point in the state, and its trains 
entered and left the state on the same 
day, there is no warrant for taxing 
all of the engines and cars used in a 
single day as rolling stock within the 
state. Baltimore & O. S. W. R. Co. v. 
Commonwealth, 198 S.W. 35, 177 Ky. 
566. 


[ec] Leased cars.—Railway cars 
owned by a foreign corporation hav- 
ing no place of business in the state, 
leased to various shippers, but com- 
ing into or passing through, and do- 
ing business in the state, have, for 
the purposes of taxation, a situs in 
the state. Union Refrigerator Trans- 
it Co. v. Lynch, 55 P. 639, 18 Utah 378, 
48 L.R.A. 790 [aff 20 S.Ct. 631, 177 U. 
S. 149, 44 L.Ed. 708]. 


Situs for purposes of taxation of 
property temporarily in state or in 
transit see supra § 235. | 


32. Keith Ry. Equipment Co. v. 
Board of Review of Cook County, 119 
N.EB. 302, 283 Ill. 244. 


33. People v. Knight, 65 N.E. 1102, 
173 N.Y. 255; People v. Campbell, 34 
N.Y.S. 801, 88 Hun 544. 


34 See supra § 248 et seq. 


35. Minot v. Philadelphia, etc., R. 
Co., 18 Wall. (U-S.) 206, 21 L.Ed. 
888: Porter v. Rockford, ete., R. Co., 
76 Ill. 561; South Nashville St. R. Co. 
v. Morrow, 11 S.W. 348, 87 Tenn. 406, 
2 L.R.A. 853. 
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capital or capital stock of a railroad company is 
distinct from the shares of stock belonging to the 
stockholders,*> and, together with the value of the 
franchise,?° may be taxed to the corporation itself.?7 


Nature of tax. 
taxation of railroad companies upon their capital 
or capital stock,?’ the tax is in some eases regarded 
as a franchise tax,°® and in others as a property 


Under statutes providing for the 


tax,*® based not upon the par value but’ upon the 


Capital, capital stock, and shares in 
general see Corporations §§ 498—516. 


36. See supra § 307. 


[a] Double taxation.—A railroad 
corporation cannot be taxed on its 
capital stock and also on the property 
in which that capital is invested, but 
there is a conflict of authority as to 
whether the corporation may be taxed 
upon its capital stock or the property 
in. which it is invested where the 
stockholders have been taxed upon 
their shares. See supra § 83. 


37. Kansas City, F. S. & M. Ry. Co. 
v. Botkin, 36 S.Ct. 261, 240 U.S. 227, 
60 L.Ed. 617 [aff 147 P. 791, 95 Kan. 
261]; Minot v. Philadelphia, etc., R. 
Co., 18 Wall. (U.S.) 206, 21 L.Ed. 888; 
Porter v. Rockford, ete., R. Co., 76 Ill. 
561; Michigan Cent. R. Co. v. Porter, 
17 Ind. 380. 


[a] Charter provisions.—Under -a 
charter provision requiring a certain 
tax on “capital stock paid in,” stock 
is to be included which was not paid 
for in money but issued by the com- 
pany and used instead*of money in 
acquiring the rights of the original 
purchasers of the road and treated 
and considered by the company as so 
much stock paid in and entitling the 
holders thereof to all the rights and 
privileges of other stockholders. Peo- 
ple v. Michigan Southern, etc., R. Co., 
4 Mich. 398. 


[b] Construction of statute.—The 
legislature did not, by the use of the 
words “capital stock” in the revenue 
act, mean “shares of stock,” either 
separately or in the aggregate, but 
rather intended to designate thereby 
the property of the corporation. Por- 
ter v. Rockford, ete. R. Co., 76 Ill. 
561. 


[c] “Doing business” in state.— 
Tax. L. § 182 (Consol. L. c 60), im- 
posing a tax on the capital stock of 
corporations doing business in the 
state was held to create liability to 
the tax from the fact of doing busi- 
ness in the state in a capacity other 
than an individual,-and accordingly a 
corporation having as its sole activ- 
ity the maintenance of its corporate 
existence is not liable to the tax. 
People ex rel. Lehigh & N. Y. R. Co. 
v. Sohmer, 112 N.H. 181, 217 N.Y. 443. 


[ad] Corporations engaged in in- 
terstate commerce.—(1) A state is not 
debarred from imposing a tax upon 
the privilege granted to a railroad 
company of being a corporation, 
measured by the capital stock, be- 
cause the corporation is engaged in 
interstate as well as intra-state com- 
merce. Kansas City, F. S. & M. Ry. 
Co. v. Botkin, 36 S.Ct. 261, 240 U.S. 
227, 60 L.Ed. 617 [aff 147 P. 791, 95 
Kan. 261]; Minot v. Philadelphia, etc., 
R. Co., 18 Wall. (U.S.) 206, 21° L.Hd. 
888. (2) Validity of license or priv- 
ilege taxes imposed by states or mu- 
nicipalities see Commerce §§ 141-143. 
(3) Validity of tax on corporate fran- 
chises and privileges measured by 
eapital or capital stock see Commerce 


§ 154. 
33. See statutory provisions, 


actual value of the stock.*! 
or stated to be a tax upon all the property of the 


Such tax has been held 


39. Kansas City, F. S. & M. Ry. 
Co. v. Botkin, 36 S.Ct. 261, 240° U.S. 
227, 60 L.Ed. 617. [aff 147 P.. 791, 95 
Kan. 261]; Minot v. Philadelphia, etc., 
eee 18 Wall. (U.S.) 206, 21 L.Ed. 


“A tax on the privilege of being a 
corporation,—on the primary corpo- 
rate franchise granted by the State.” 
Kansas City, F. S. & M. Ry. Co. vy. Bot- 
kin, 36 S.Ct,.261, 240 U.S. 227, 232, 60 
seri 617 [aff 147 P. 791, 95 Kan. 


[a] Imposed on corporation as en- 
tity.— The state may impose taxes up- 
on the corporation as an entity exist- 
ing under its laws, as well as upon 
the capital stock of the corporation or 
its separate corporate property, and 
where the statute provides for a tax 
upon every share of the capital stock 
ot a corporation doing interstate busi- 
ness, the tax is imposed neither upon 
the shares of the individual stock- 
holders nor upon the property of the 
corporation, but is a tax upon the 
corporation itself. Minot v. Phila- 
delphia, ete., R. Co., 18 Wall. (U.S.) 
206, 21 L.Ed. 888. 


[b] Not property tax.—A fran- 
chise tax on the privilege granted by 
the state of being a corporation, 
measured by the total paid up capi- 
tal stock, cannot be regarded as a 
property tax, Kansas City, F. S. & 
M. Ry. Co. v. Botkin, 36 S.Ct. 261, 240 
U.S. 227, 60 L.Ed. 617 [aff 147 P. 791, 
95 Kan. 261]. 


49. Conn.—Nichols v. New Haven, 
etc., Co., 42 Conn. 103. 


Mass.—Pratt v. Boston St. Com’rs, 
2 N.E. 675, 139 Mass. 559. 


N.J.—Jersey City, etc., 
Haight, 30 N.J.Law 447. 


N.Y.—Peo. v. Barker, 46 N.E. 875, 
152 N.Y. 417, 453. 


Pa.—Com. v. Delaware, etc., R. Co., 
380 A. 522, 523, 165 Pa. 44; Pullman’s. 
Palace-Car Co. v. Com., 107 Pa. 156 
[aff 11 S.Ct. 876, 141 U.S. 18, 35 L.Ed. 
613]; Brie, etc., R. Co. v. Pennsyl- 
vania R. Co., 29 Pa.Co. 190. 


“The thing to be valued and taken» 
was, not the shares of stock, but the 
capital, that is, the money, or visible, 
tangible, taxable property in which it 
was invested, or by which it was rep- 
resented.” Peo. v. Barker, 46 N.E. 
875, 152 N.Y. 417, 453. 


[a] As property tax (1) a tax on 
capital stock has been interpreted to 
mean the capital stock actually paid 
in (Jersey City, etc., R. Co. v. Haight, 
80 N.J.Law 447), (2) if still possessed 
by the company (Jersey City, etc, R. 
Co. v. Haight, supra). 


[b] Not identical with property 
and assets.—‘‘While a tax on the cap- 
ital stock of a company is a tax on 
its property and assets, yet the cap- 
ital stock of a company, and its prop- 
erty and assets are not identical.” 
Pullman’s Palace Car Co. v. Com., 107 
Pa. 156, 160 [aff 11 S.Ct. 876, 141 U.S. 
18, 35 L.Hd. 613]. 


41. See infra §§ 858, 859. 
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corporation,*? together with the value of its fran- 
chises,** or the fair cash value of the capital stock, 
including the franchise, over and above the assessed 
value of the tangible property.*4 But a tax on “cap- 
ital stock paid in” has been held to mean moneys and 
property paid in by shareholders for stock, and not 
the value of the corporate property.*® Considered 
as a franchise or privilege tax*® it has been held 
that a tax of this sort is not necessarily rendered 
invalid because it is measured by capital stock which 
in part may represent property not subject to the 
taxing. power of the state.*? 


Situs.48 While the capital stock of a railroad com- 
pany invested in that portion of the railroad with- 
in the state may be taxed,*® a state has no power 
to tax property in another state as a part of the 
capital stock of the company.°° 


[§ 311] (b) Tax to Stockholders. It has been 
held that as the shares of stock are distinct from the 
capital of the corporation’! the stockholders may 
be taxed on their shares notwithstanding the corpo- 
ration is also taxed upon its capital or property.®? 
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[§§ 310-313 


_ Ordinarily, however, the shares of stockholders are 


not taxed to them where the corporation itself is 
taxed on its capital or property,®* but are taxable 
to the stockholders where the corporation is not so 
taxed.°* 


[§ 312] (5) Credits and Securities. As is the 
case in respect of other corporations®® bonds, notes, 
and all other evidences of debt due to a railroad 
company, whether held on natural persons or corpo- 
rations either in or out of the state, are taxable ;°* 
but stocks and bonds and other corporate indebted- 
ness owned by a railroad company have been held 
not subject to a personal property tax when taxes 
have been paid on property of the character de- 
scribed in a gross earnings tax.°? 


Liberty bonds and United States certificates of 
indebtedness owned by the company, are not taxable 
as a part of its operating system.®® 

[§ 313] (6) Earnings or Receipts—(a) Subject 
to Taxation. Taxes laid upon railroads in propor- 
tion to their income or gross receipts have been ful- 
ly sustained by the courts,®® except as to earnings 


42. Ohio, etc., R. Co. v. Weber, 96 
Tll. 443; Michigan Cent. R. Co. v. Por- 
ter, 17 Ind. 380; Auditor and Treas- 
urer of Floyd County v. New Albany, 
ete., R. Co., ft Ind: 570; Com. v. On- 
tario, etc., R. Co., 41 A. 607, 188 Pa. 
205; Com. v. Delaware, etc., R. Co., 
30) “A. 522, 52350 165: Pa.445) (State \v. 
Pullman Co., 189 N.W. 543, 178 Wis. 
240. 


[a] Other statements.—lIt is a tax 
on: (1) “All the actual, tangible 
property.” Michigan Cent. R. Co. v. 
Porter, 17 Ind. 380, 384. (2) ‘‘Prop- 
erty; “assets.” Erie; ete, “R.. co. v. 
Pennsylvania R. Co., 26 Pa.Co. 641, 
642. (3) “Tangible property, assets.” 
Gom. vi. Ontario; sete; Rs Coir 4h A 
607, 608, 188 Pa. 205. (4) “Things 
- . essential to the construction 
and operation of the _ railroad.” 
Fitchburg R. Co. v. Prescott, 47 N.H. 

9. 


[b] Tax does not extend (1) to 
the property interests of foreign cor- 
porations in the state. Michigan 
Cent. R. Co. v. Porter, 17 Ind. 380. 
(2) Liability of foreign corporations 
to taxation see infra §§ 326-342. 


{c] Pullman company.—Under a 
statute, providing for taxation of 
property of corporations owning 
sleeping, cars used on railroads not 
owned by the owners of such ears 
within the state on a valuation based 
in part upon the entire amount of cap- 
ital stock of the company invested in 
its business, the term “capital stock’’ 
‘includes more than the franchise 
granted by the native state of the 
corporation, and applies to thé entire 
property of such a corporation, tangi- 
ble or intangible. State v. Pullman 
Co., 189 N.W. 5438, 178 Wis. 240. 


[d] Under New York statutes im- 
posing a franchise tax on capital em- 
ployed within the state, a railroad 
is not subject to such taxes on that 
part of its capital invested in stock 
of foreign corporations. People v. 
Campbell, 34 N.Y.S. 801, 88 Hun 544. 


43. Nichols v. New Haven, etc., 
Co., 42 Conn.* 103; ‘Com. v. Ontario, 
etc., R. Co. 41: A. 607; 188° Pa..205; 
Com. v. Delaware, etc., R.-Co., 30 A. 
522. 528, 165 Pa. 44; Brie, etc., R. Co. 
v. Pennsylvania R. Co., 26 Pa.Co. 641. 


[a] In New York, where special 
provision is made for the taxation of 
franchises, the same cannot be taxed 
as a part of the capital stock. Peo. 


v. Barker, 46 N.E. 875, 152 N.Y. 417. 
To same effect Peo. v. Feitner, 63 N.E. 
786, 171 N.Y. 641 mem. 


44. Porter v. Rockford, etc., R. Co., 
16 T5611. 
‘45. People v. Detroit, G. H. & M. 


Ry. Co.,' 200 N.W. 536, 228 Mich. 596. 
46. See supra text and note 39. 


47. Kansas City, F. 8. & M. Ry. 
Co. v. Botkin, 36 S.Ct. 261, 240 U.S. 
227, 60 L.Ed. 617 [aff 147 P. 791, 95 
Kan. 261]. 


48. Generally see supra §§ 235, 251. 


49. Com. v. Cleveland, etc., R. Co., 
29 Pa. 370. 


50. State Treasurer v. Auditor- 
Gen., 9 N.W. 258, 46 Mich. 224; Com- 
rhonwealth v. Pennsylvania R. 
147 A. 242, 297 Pa. 308. 


[a]. Thus money spent on the cost 
of improvements to physical proper- 
ty in another state cannot be taxed as 
a part of the capital stock. Common- 
wealth v. Pennsylvania R. Co., 147 A. 
242, 297 Pa. 308. 


[b] Capital stock invested in 
bonds of foreign corporations (1) was 
held to have its situs for the purpos- 
es of taxation at the domicile of the 
owner, in the absence of any showing 
that the bonds were a portion of the 
capital stock employed outside the 
state, and therefore taxable. People 
v. Campbell, 34 N.Y.S. 801, 88 Hun 544. 
(2) Liability of credits and securities 
owned by corporations generally see 
supra § 255. (3) Situs of corporate 
property for purposes of taxation see 
supra § 235. 


51. See supra § 254. 


52. Belov, Forsyth County Com’rs, 
82 N.C. 415, 33 Am.Rep. 688; South 
Nashville St. R. Co. v. Morrow, 11 
S.W. 348, 87 Tenn. 406, 2 L.R.A. 853. 
See also supra § 254. 


Double taxation see supra § 84. 


53. Michigan Cent. R. Co. v. Por- 
ter, 17 Ind. 380; Com. v. Chesapeake, 
ete. R.. Co. TOS: We 186, 196 Key 951, 
25 Ky. Le 11265 Ach viv First) Nat: 
Bank, 171 N.H. 374, 34 OhioApp. 420. 
See also supra § 254. 


[a] In New Hampshire stock in 
railroad corporations is not taxable; 
the legislature having undertaken to 
tax railroad corporations for the full 
value of their roads, rolling stock, and 


Cos, | 


equipment, expressly declared that 
no statutory provisions shall be con- 
strued so as to subject any stock to 
double taxation. Sawyer v. Nashua, 
59 N.H. 404. 


[b] In Pennsylvania a capital 
stock tax is in effect a tax on the 
shares of the individual owners, al- 
though collected from the corpora- 
tion, and the stockholders cannot be 
taxed upon property on which a ¢cap- 
ital stock tax has been paid. Com- 
monwealth v. Pennsylvania R. Co., 
147 A. 242, 297 Pa. 308 (railroad was 
not liable to pay to the common- 
wealth, either directly or indirectly, a 
capital stock tax on the stocks of oth- 
er corporations which it owned and on 
which there had already been paid a 
series stock tax by the latter compa- 
nies). 


54. Georgia R., etc., Co. v. Wright, 
53 S.H. 251, 124 Ga. 596 [rev on other 
grounds 28 S.Ct. 47, 207 U.S. 127, 52 
L.Ed. 134]; Com. v. Chesapeake, etc., 
R. Co., 77 S.W. 186, 116 Ky. 951, 25 
Ky. 1126; Pratt’ even sBostony St: 
Com’rs, 2 N.E. 675, 139 Mass. 559. 


55. See supra § 255. 


56. Wright v. Southwestern R. Co., 
64 Ga. 7838. : 


57. State v. Great Northern Ry. 
Co., 167 N.W. 297, 139 Minn. 469. 


[a] If merély income and taxed 
and paid as such, they ought not to 
be taxed again, but if invested, they 
should be taxed ad valorem. Wright 
v. Southwestern R. Co., 64 Ga. 783. 


58. In re Assessment of Chicago & 
N. W. Ry. Co., 238 N.W. 520, 121 Neb. 
592 [reh mod sub nom In re Chicago & 
Peo Ry. Co., 237 N.W. 657, 121 Neb. 


_ Exemption or immunity from taxa- 
tion see infra §§ 490-496, 


59. U.S—Minot vy. Philadelphia, 
etc, R. Co, 18 Wall. 206, 21 L.Ba. 
888; U. S. v. Marquette, etc., R. Co. 


17 F. 719 [rev 8 S.Ct. 319, 123 U.S. 
722, 31 L.Hd. 302). 


Cal.—San Francisco-Oakland Ter- 
eee v. Johnson, 291 P. 197, 210 
al. ‘ 


Iowa.—Dubuque v. Chicago, etc, R. 
Co., 47 Iowa 196. 


Me.—In re Railroad Taxation, 66 A. 
726, 102 Me. 527; State v. Canadian 
Pac. R. Co., 60 A. 901, 100 Me. 202. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


le els 


§ 313] 


derived from interstate commerce;*° and are not in 
contravention of the federal constitution where the 
tax is based on the earnings and receipts fairly at- 
tributable to the property of the railroad company 
Since the tax is a tax upon the 
business done, it has been held that a company op- 
erating in the capacities of both an interurban and 
a steam railroad is subject to the payment of the 
tax in so far as its operations partake of the latter 


within the state.®1 


nature.®? 
Under general statutes. 


stock of railroad companies.®* 


The earnings and re- 
ceipts have sometimes been regarded as subject to 
taxation under the provisions of general statutes 
relating to the taxation of property®’ or capital 


TAXATION 


[61 C.J.] 825 


charter conditions the exercise of its corporate priv- 
ileges upon the payment to the state of a certain 
percentage of its earnings, by way of a tax, the 
company’s operation of its road, is an implied ac- 
ceptance of the condition and an agreement to pay 
the tax, which rests on contract and cannot be evad- 
ed or denied,®°® even though the railroad property 
has been leased to another company;*® and in such 
a case, a tax on the gross earnings of the property 


is to be based on the revenue the road produces in 


sor.67 


operation and not on the rental received by the les- 
Where such a tax is payable only on charter 
lines, the fact that the company diverts freight for 
such lines to noncharter lines, which it also oper- 
ates, so as to minimize the gross receipts of the char- 


ter lines, does not constitute fraud as to the state.®8 


Under charter agreement. Where the company’s 


Md.—State v. Philadelphia, ete., R. 
Co., 45 Md. 361, 24 Am.R. 511. 


Mich.—Pere Marquette R. Co. v. 
Ludington, 95 N.W. 417, 133 Mich. 397; 
Fort St.: Union Depot Co. v. Railroad 
Com’r, 76 N.W. 631, 118 Mich. 340. 


Minn.—Minnesota Transfer Ry. Co. 
v. City of St. Paul, 205 N.W. 609, 165 
Minn. 8 [op mod rearg 207 N.W. 320, 
165 Minn. 8]; State v. Minnesota, etc., 
R. Co., 112 N.W. 899, 102 Minn. 506; 
State v. Duluth, etc., R. Co., 112 N.W. 
-897, 102 Minn. 26; State v. District 
Ct., 55 N.W. 816, 54 Minn. 34. 


Ohio.—Cincinnati, Milford & Love- 
land Traction Co. v. State, 113 N.E. 
654, 655, 94 OhioSt. 24. 


S.C.—State v. Hood, 49 S.C.L. 177. 


Tex.—State v. Galveston, H. & S. 
An Ry. Co.,, 97 4S.Wi ‘G1 00. Bex. 153; 
State v. Missouri, etc., R. Co., 100 S. 
W. 146. 


“By reason of the fact that the cor- 
poration is chartered by the govern- 
ment, endowed with unusual powers, 
given special immunities and limited 
liability, it has been repeatedly held 
in the various courts of the various 
states that such exercise of the tax- 
ing power is valid and constitution- 
al.’ Cincinnati, Milford & Loveland 
Traction Co. v. State, 113 N.E. 654, 
655, 94 OhioSt. 24. 


“A tax upon a corporation may be 
proportioned to the income received 
as well as to the value of the fran- 
chise granted or the property pos- 
sessed.”’ Minot v. Philadelphia, etc., 
R. Co., 18 Wall. (U.S.) 206, 231, 21 L. 
Ed. 888. 


[a] Tolls and transportation 
charges.—(1) The sums received by 
one railroad company from another 
as compensation for the use of its 
tracks are within the meaning of a 
statute taxing the gross receipts of 
railroads “for tolls and transporta- 
tion.” New York, etc., R. Co. v. Penn- 
sylvania, -15 S.Ct. 896, 158. U.S. 431, 
39 L.Ed. 1043; Com. v. New York, 
ete., R. Co., 22 A. 212, 145 Pa. 38 [aff 


“15 S.Ct. 896, 158 U.S. 431, 39 L.Hd. 


1043] (second case). (2) But are 
not within a statute taxing receipts 
“from passengers and freight.” Com. 
v. New York, ete., R. Co., 22 A. 806, 
145 Pa. 200. . 


[b] Union depot companies.— 
Where the several railroads which use 
the terminal facilities of a union de- 
pot, and which own all the stock of 
the union depot company, pay the 
state tax on their gross earnings, the 
depot company itself is not liable to 
such tax. State v. St. Paul Union De- 
pot Co., 43 N.W. 840, 42 Minn. 142, 
6 L.R.A. 234. 


_[e] On “operative property.”—(1) 
Property of a company operating a 
railroad for the carriage of passen- 
gers and freight for hire on a regular 


schedule is “operative property” with- 
in the statute, so that the railroad 
company is entitled to a taxation 
thereof under the gross earnings plan. 
San Diego & A. Ry. Co. yv. State Board 
of Equalization, 132 P. 1044, 165 Cal. 
560. (2) Receipts from commissaries 
on ferryboats operated by a railroad 
for transportation of suburban pas- 
sengers are taxable as receipts from 
“operative property,” notwithstanding 
a tax on the railroad’s gross receipts. 
San Francisco-Oakiand Terminal Rys. 
v. Johnson, 291 P. 197, 210 Cal. 138. 


[d] Equality in application.—(1) 
The tax is not unconstitutional be- 


cause in isolated cases it may impose 


a hardship. Ohio River & W. Ry. Co. 
v. Dittey, 203 F. 537. (2) Inequality 
sufficient to invalidate a tax law gen- 
erally see supra § 29 et seq. 


[e] Such taxes are not invalid as 
double taxation because the company 
also pays a property tax, Since an ex- 
cise tax is not a property tax. Ohio 
River & W. Ry. Co. v. Dittey, 203 F. 
537. See also supra § 86. 


{f] Partial invalidity.—Statute 
placing tax both upon the gross re- 
ceipts above eight thousand dollars 
and above twenty thousand dollars 
may be invalid as to the tax on the 
excess over.twenty thousand dollars, 
but in any event will be enforced as 
to lesser amounts. Fort St. Union De- 
pot Co. v. Railroad Com’r, 76 N.W. 
631, 118 Mich. 340. 


Cross references: 
Constitutionality: 


Of excise taxes generally see supra 
§ 93. 


With respect to equality and uni- 
formity see supra § 35 
Gross receipts tax and double taxa- 
tion see supra § 82 
Liability of corporate franchises and 
privileges to taxation in general see 
supra §§ 241-247. 


60. People ex rel. New York Cent. 
& H. R. R. Co. v. Roberts, 52 N.Y.S. 
859, 32 App.Div. 113 [aff 51 N.E. 1093, 
TOT NY Ore ude 

[a] Receipts from oarriage of 
mails.—A railroad company is not lia- 
ble to assessment on gross earnings 
derived from carrying the United 
States mails, where such earnings in- 
clude moneys received from carriage 
of interstate and foreign mails, and 
it is impossible to determine what 
proportion of mail originated _and ter- 
minated within the state. People v. 
Morgan, 60 N.E. 1041, 168 N.Y. 1. 


Taxation of interstate commerce in 
general see Commerce §§ 126-162. 

61. See Commerce § 156. 

62. Cincinnati, etc., R. Co. v. Po- 
land, 10 OhioN.P.N.S. 617. ’ 

Liability of interurban railroads to 
taxation see infra § 320. 


63. Chicago & N. W. Ry. Co. v. 
Eveland, 13 F.(2d) 442 [cert den 47 
S.Ct. 112, 273: U.S. 680, 71 L.Ed. 837, 
cert dism 47 S.Ct. 332, 273 U.S. 740, 
71 L.Ed. 886]. 


[a] Thus, (1) under a general 
statute subjecting to taxation the 
property of railroad companies used 
and usable in the operation of their 
lines in the state, earnings derived 
from property used and usable for 
railroad purposes within the state 
are taxable, including the current 
cash, and bills receivable, but only 
the amount thereof above the current 
bills payable, and, where the com-- 
pany is engaged in interstate busi+ 
ness, only that portion of the total 
cash and bills receivable in excess of 
bills payable as is derived from the 
operation of the railroad within the 
state may be taxed. Chicago & N. W. 
Ry. Co. v. Eveland, 13 F.(2d) 442 
[cert den 47 S.Ct. 112, 273 U.S. 680, 
71 L.Ed. 837, cert dism 47 S.Ct. 332, 
273 U.S. 740, 71 L.Ed. 886]. (2) Val- 
uation and assessment of earnings 
and receipts see infra § 841. f 


[b] Money on deposit is subject to 
tax under the revenue act of Jan. 17, 
1872 (Acts (1871-1872) ce 49 § 9 par 
4), as is other property, to be paid 
without abatement. Richmond, etc., 
R. Co. v. Alamance, 84 N.C, 504. 


Generally see supra § 256. 


64. Jersey City, ete, R. Co: v. 
Haight, 30 N.J.Law 447. 


Taxation of railroad capital stock 
see supra § 310. 


65. State v. Chicago, etc., R: Co., ° 
108 N.W. 594, 128 Wis. 449. 


66. Central of Georgia Ry. Co. v. 
Wright, 206 F. 107 [aff 35 S.Ct. 471, 
236 U.S. 674, 59 L.Ed. 781]. at 


[a] Thus, where by statute a 
lessee of a railroad becomes only a 
tenant with right to possession and 
use a lease of a railroad does not 
affect a provision in the lessor’s char- 
ter limiting the amount of taxes 
which might be imposed by the state 
to a percentage of its income. Cen- 
tral of Georgia Ry. Co. v. Wright, 206 
F. 107 [aff 35 S.Ct. 471, 236 U.S. 674, 
59 L.Ed. 781]. 


[b] Foreclosure sale of iesseée’s 
leasehold interest in a railroad does 
not affect the title of its lessor, nor 
the operativeness of a provision in its 
charter limiting the rate of taxation 
which might be imposed by the state. 
Central of Ga. Ry. Co. v. Wright, 206 
BY 107) [aft 35, StCt. 471) 2360 U.S 1674, 
59 L.Ed. 781]. 


Taxation of leased railroad proper- 
ty in general see infra § 317. 

67. Goldsmith vy. August, etc, R. 
Co., 62 Ga. 468. 


68. State v. Illinois Cent. R. Co., 
92 N.E. 814, 246 Ill. 188. 
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Effect of lease or sale of property.®°® 
or sale of a railroad cannot affect the rights of the 
state to collect a tax imposed upon the gross earn- 
ings received on account of the operation of the 
road, and ordinarily in such case the lessee becomes 
subject to the payment of the tax in the place of 


the. lessor.7° 


[§ 314] (b) Nature of Tax. A tax laid upon rail- 
road companies in proportion to their income or 
gross receipts is generally considered as a franchise 
or privilege tax,’ and not a tax upon property,”” 
although there is other authority that it is in the 
nature of a property tax based on the earnings of 


the road.*? 
[§ 315] (7) Dividends.’4 


[a] Thus, where a railroad com- 
pany is subject to a charter payment 
to the state of 7 per cent. on the gross 
receipts of its charter lines only, the 
state cannot complain that it has di- 
verted quantities of freight from 
charter to noncharter lines, in order 
to minimize the gross receipts of the 
charter lines; the railroad company 
being authorized, in the management 
of its business, to ship the goods over 
any line of its railroad, State v. Il- 
linois Cent. R. Co., 92 N.H. 814, 246 
Til. 188. 


. 69. As to taxes under charter 
agreement see supra text and note 68. 


70. Norman v. Southwestern R. 
Co., 157 S.B. 531, 42 Ga.App. 812; 
State v. Northern Pac. R. Co., 20 N.W. 
254, 32 Minn. 294; State v. St. Paul, 
M. & M. R. Co., 15 N.W. 307, 30 Minn. 
$11, 


{a] Contract held to pass such es- 
tate or interest in railroad property as 
to enable defendant to operate the 
railroad to the extent of running its 
trains over it, and receive gross earn- 
ings therefrom, and therefore to sub- 
ject defendant to the payment of a 

ross receipts tax. State v. Northern 
ac, R. Co., 20 N.W. 254, 32 Minn. 294. 


{b] “Doing business” in state.— 
Under a statute imposing a tax on the 
gross receipts of steam railroads: en- 
gaged in business in the state, a rail- 
road company which has leased all of 
its railroad property to another com- 
pany and is engaged only in doing 
those things necessary to maintain its 

* corporate existence and to receive and 
distribute to its stockholders the in- 
come from its property and from se- 
curities into which previous income 
has been converted is not liable to the 
payment of the tax. Norman v. 
Southwestern R. Co., 157 S.H. 531, 42 
Ga.App. 812. See infra §§ 317, 318. 


71. U.S.—Ohio River & W. Ry. Co. 
v. Dittey, 203 F. 537. 


Ga.—Norman v. Southwestern R. 
Co., 157 S.E. 531, 533, 42 Ga.App. 812. 


Me.—State v. Canadian Pac. Ry. 
Co., 134 A. 59, 125 Me. 350; In re Rail- 
road Taxation, 66 A. 726, 102 Me. 527; 
State v. Canadian Pac. R. Co., 60 A. 
91, 100 Me. 202; State v. Maine Cent. 
R..Co., 74 Me. 376. . 


Md.—State v. Philadelphia, etc., R. 
Co., 45 Md. 361, 24 Am.R. 511. 


N.Y.—People v. Knight, 64 N.E. 152, 
171 N.Y. 354, 98 Am.S.R. 610. 


Ohio.—Cincinnati, Milford & Love- 
land Traction Co. v. State, 113 N.E. 
654, 655, 94 OhioSt. 24. 


Pa.—Philadelphia Contributionship 
v. Com., 98 Pa. 48. 


Tex.—State v. Galveston, H. & S. 


Where a railroad is 
taxed on the dividends declared on its capital stock, 
this means the amount of capital actually paid in 
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The leasing 


of profits.’® 


[§ 316] (8) Bonded and Other Debt."° 
within: the power of the state to tax railroad debts 
or loans as well as other forms of property within 
the state,’°-and railroad bonds have been held tax- 
able to their owners in like manner as money at in- 
terest’! or as mortgages or moneys owing by solvent 
debtors,®? or under express provision for the taxa- 


and not the nominal capital.7® 
applicable to a stock -dividend,’*. but not to a sale 
of stock below its par value resorted to as a means 
of raising money,** or a mere increase in the number 
of shares of stock not representing any distribution 


[$§ 313-316 


The law may be 


It is 


tion of bonds or certificates of loans of railroad 


A. R.sCo:,.97 SiW:'71,' 100° Tex. 153: 
Contra Galveston, etc., R. Co. v. Da- 
vidson, (Civ.App.) 93 S.W. 436 [rev 
on other grounds 97 S.W. 309, 100 Tex. 
LOT 


Wis.—State v. Chicago, etc., R. Co., 
108 N.W. 594, 128 Wis. 449. 


[a] Other statements.—(1) ‘An 
excise tax.” Cincinnati, Milford & 
Loveland Traction Co. v. State, 113 N. 
E. 654, 655, 94 OhioSt. 24. To same 
effect Cincinnati, etce., R. Co. v. Po- 
land, 10 OhioN.P.N.S. 617. (2) “A tax 
on privilege, on immunity, on special 
favor.” Cincinnati, Milford & Love- 
land Traction Co. v. State, supra. (3) 
“The imposition is an excise tax upon 
the secondary franchise, or the priv- 
ilege of doing business in its corpo- 
rate capacity.” Norman vy. South- 
western R. Co., 157 S.E. 531, 5338, 42 
Ga.App. 812. (4) “The tax is on the 
business done.” Cincinnati, etc., R. 
Co. v. Poland, supra. 


[b] Reference to gross receipts is 
merely a means by which to ascer- 
tain the amount of the tax to be lev- 
ied. State v. Galveston, H. & S. A. 
KE. Co., 97'S.W. 71, 100 Tex. 153. 


[c] Special act of legislature au- 
thorizing leasing of railroad owned 
by the state and providing that the 
lessee should pay taxes on its in- 
come “as are now paid by another 
corporation” was held to impose a 
specific tax upon the lessee’s income 
in the exercise of the state’s sover- 
eignty, and not a mere contract ob- 
ligation springing primarily from the 
lease made under the act. State v. 
Crees & A. R. Co., 71 S.E. 1055, 136 

a. A 


[d] Insolvent corporations cannot 
escape the tax. Ohio River & W. Ry. 
Co. v. Dittey, 203 F. 537. 


Federal income and excess profits 
tax see Internal Revenue §§ 43-96. 


72. Ohio River & W. Ry. Co. v. 
Dittey, 203 F. 537; State v. Canadian 
Pac. Ry. Co., 1384 A. 59, 125 Me. 350; 
Cincinnati, Milford & Loveland Trac- 
tion Co. v. State, 113 N.E. 654, 94 
OhioSt. 24. 


73. Great Northern Ry. Co. v. 
State of Minnesota, 49 S.Ct. 191, 278 
U.S. 503, 73 L.Ed. 477 [aff 218 N.W. 
167, 174 Minn. 3 (aff on reh 200 N.W. 
834, 160 Minn. 515)]; State v. North- 
ern Pac. Ry. Co., 167 N.W. 294, 295, 
139 Minn. 473. 


“It.is |... a tax upon.the prop- 
erty of the railroad owned or oper- 
ated for railway purposes so far as 
within the taxing jurisdiction of the 
state and not a direct tax on earn- 
ings.” State v. Northern Pac. Ry. Co., 
supra. 


atween dividends paid 


companies,®* and are not exempt from taxation by 
being secured by mortgage or otherwise,** except 
where the mortgage also covers property situated 


74, Yaxation of corporate divi- 
dends generally see supra § 257. 


75. Citizens’ Pass. R. Co. v. Phila- 
delphia, 49 Pa. 251. 


76. Com. v. Cleveland, etc., R. Co., 
29 Pa. 370. See also supra § 257. 
[a]. Wo distinction can be made be- 


in cash and 
stock dividends. Com. vy. Cleveland, 
etc., R. Co., 29° Pa. ‘370: 


77. Com. v. Erie, etc., R. Co. 10 
Phila. (Pa.) 465. ‘ 

78. Com. v. Pittsburg, etc., R. Co., 
74 Pa. 838. 

79. Taxation of bonded and other 
debts of corporations generally see 
supra §§ 258, 259. \ 


80. Maltby v. Reading, etc., R. Co., 
52 Pa. 140. 


81. Louisville & N. 
Wright, 236 F. 148; Boston, etc., R. 
Co. v. State, 62 N.H. 648; Sawyer v. 
Nashua, 59 N.H. 404; Maltby v. Read- 
ing, etc., R. Co., 52 Pa..140. 


[a] Charter provision.—Under a 
charter provision for the payment of 
a tax upon all loans made to the com- 
pany for the purpose of constructing 
the railroad, bonds of another com- 
pany received in exchange for its own 
bonds issued for the purpose of pro- 
viding means for the payment of its 
debts, and for the construction, ex- 
tension, and completion of its rail- 
road, although still retained by the 
railroad company, represent loans 
made to it for the purposes stated in 
the charter and are taxable. People 
v. Michigan Southern, etc., R. Co., 4 
Mich. 398. 


[b]_ Situs.—Bonds, deposited in 
New York as security for a lease of 
the property of a Georgia corporation 
which was operated, by complainant 
railroad companies, organized under 
the laws of other states, were held 
to have no situs in Georgia for taxa- 
tion. Louisville & N. R 
Wright, 236 F. 148. 


Money at interest generally see su- 
pra § 170. ( 


82. Maltby v. Reading, etc., R. 3 
52 Pa. 140. m Be Se» 


Mortgages, etc., of solvent debtors 
generally see supra 16 


83. Maltby v. Reading, etc., R. i 
52 Pa. 140. ia eee 


- [a] In Michigan bonds received by 
a railroad in exchange for its own 
bonds may be taxed. People v. Mich- 
aon Southern, ete., R. Co., 4 Mich. 


84, Boston, etc., R. Co. v. Stat 
N.H. 648. Pe 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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in other states.85 Furthermore, a tax upon railroad 
bonds is not invalid as subjecting’ the property rep- 
resented by the bonds to double taxation;®® and it 
constitutes a charge on the principal debt, although 
the tax is to be collected out of the interest.§7 
utes requiring corporations to retain and pay over 
a stated tax out of interest paid to bondholders are 
regarded as imposing a tax on the bondholder as an 
individual,** and for this reason the railroad can- 
not be required to pay a tax on bonds held by non- 
resident owners,®® although where it accumulates 
and sets apart a fund to pay the interest on its for- 
eign-held bonds, such fund, before distribution, is 
There is other au- 


taxable as its own property.°° 
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ers. °4 


Stat- 


thority, however, holding that the company may 


85. Northern Cent. R. Co. v. Jack- 
son, 7 Wall. (U.S.) 262, 19 L.Ed. 88. 


Power of state to tax railroad prop- 
erty in other states generally see su- 
pra § 307. 


86. Sawyer v. Nashua, 59 N.H. 404. 


[a] Thus the holder of railroad 
bonds may be required to pay a tax 
on them notwithstanding the company 
is taxed on its stock and its ‘funded 
and floating debt,” and this is declar- 
ed to be “in lieu of all other taxes on 
railroad property and _ franchises.” 
Bridgeport v. Bishop, 33 Conn. 187. 


Double taxation of ccrporations 
generally see supra §§ 82-85. ° . 


87. Clopton v. Philadelphia, etc., R. 
Co., 54 Pa. 356. 


88. State Tax, etc., Bonds Case, 15 
Wall. (U.S.) 300, 31 L.Ed. 179, 4 
Brewst. (Pa.) 183; Northern Cent. R. 
Go. v. Jackson, 7 Wall. (U.S.) 262, 19 
L.Ed. 88; Com. v. Philadelphia, etc., 
Re"Co., 24-4. 612)" 614," P50 Pa. 3i2; 
Maltby v. Reading, etc., R. Co., 52 
Pa. 140. 


“The tax is laid, not on the com- 
pany, nor even on the bondholders as 
a body, but upon each resident bond- 
holder as an individual. The com- 
‘pany, or rather its treasurer, is mere- 
ly the instrument of collection for the 
convenience of the state.” Com. v. 
Philadelphia, etc., R. Co., 24 A. 612, 
614, 150 Pa. 312. 


g9. State Tax, etc., Bonds Case, 15 
Wall. (U.S.) 300, 21 L.Ed. 179, 4 
Brewst. (Pa.) 183. See supra § 202. 


90=-U 6S: vi brie RCoinss SP Ct. 
223, 106 U.S. 327, 27 L.Ed. 151; Mich- 
igan Cent. R. Co. v. Slack, 100 U.S. 
595, 25 L.Ed. 647. 


91. Maltby v. Reading, etc., R. Co., 
52 Pa. 140. 


[a] Reason for  rule.—‘There 
must be jurisdiction over either the 
property or the person of the owner, 
else the power cannot be exercised; 
but where the property is within our 
jurisdiction, and enjoys the protec- 
tion of our state government, it is 
justly taxable, and it is of no moment 
that the owner who is required to pay 
the tax resides elsewhere. . . - 
It may be said . . that the plain- 
tiff's loan as personal property fol- 
lows his person, and is property for 
all purposes only in the place where 
he has his domicile. For some pur- 
DOSESA Me Meter ELS undoubtedly sub- 
ject to the law of the domicile, and 
yet in a very high sense it is also 
property here in Pennsylvania. 
Maltby v. Reading, etc. R. Co., 52 
Pa. 140, 146. 


Authority of federal government to 
collect tax on instrumentalities of 
state see Internal Revenue § 11. 


Com. v. Philadelphia, etc, R. 


92. 
Co., 24 A. 612, 150 Pa. 312. 


[a]. Tax on principal of bond 
should be retained by the company 
out of accruing interest and paid over 
in the same manner. Maltby v. Read- 
ing, ete., R. Co., 52 Pa. 140. 


93. Com. v. Philadelphia, etc., R. 
Co., 24 A. 612, 150 Pa. 312 


94. Com. v. Philadelphia, etc, R. 
Co., supra. 


95. U.S.—Indianapolis, etc., R. Co. 
v. Vance, 96 U.S. 450, 24 L.Bd. 752. 


Ga.—Wright v. Central of Georgia 
R. Co., 91 S.E. 471, 146 Ga. 406. 


Ill.—Huck v. Chicago, ete. R. Co., 
86 Ill. 352; Kennedy v. St. Louis, etc., 
R. Co., 62 Ill. 395. 


Ky.—Com. v. Ingalls, 89 S.W. 156, 
121 Ky. 194, 28 Ky.L. 164; Jefferson 
County v. Kentucky Bd. of Valuation, 
etc., 78 S.W. 448,117 Ky. 531, 25 Ky.L. 
1637; Com. v. Kinniconick, etc. R. 
Co., 104 S.W. 290, 31 Ky.L. 859. 


Minn.—State. v. Northern Pac. R. 
Co., 30 N.W. 663, 36 Minn. 207; State 
v. Northern Pac. R. Co., 20 N.W. 234, 
32 Minn. 294. 


N.H.—Atlantic, ete., R. Co. v. State, 
60 N.H. 133. 


N.Y.—People v. Feitner, 63 N.E. 786, 


171 N.Y. 641; People v. Reid, 19 N.Y. 
S. 528, 64 Hun 553. See People v. 
Barker, 46 N.E. 875, 152 N.Y. 417 


(holding that whether relator is re- 
garded as lessee or owner in fee, the 
value of the franchise of the property 
leased or purchased should net be 
included in the valuation of the cap- 
ital stock). 


[a] eased line outside the state. 
—A railroad is not subject to taxation 
in Pennsylvania on so much of its 
capital stock as is represented by the 
value of a leasehold interest in a 
railroad wholly beyond the borders of 
the state. Com. v. Delaware, etc., R. 
Co., 1 Dauph. Co. (Pa.) 158. See su- 
pra § 310 text and note 50. 


[b] Privilege for joint use.—A 
railroad which has the privilege of 
using a car hoist and third rail joint- 
ly with their owner, to whose land 
they are affixed, is not liable for taxes 
imposed on them. Irvin v. New Or- 
leans, ete., R. Co., 94 Ill. 105, 34 Am.R. 
208. 


[ec] Franchise.—(1) A lessee of 
railroad property may be made liable 
for the railroad franchise tax. Illi- 
nois Cent. R. Co. v. Kentucky, 31 S. 
CE ISN 2U8) -UeSe9551, 54" Landes 147 
[aff 108 S.W. 245, 128 Ky. 268, 32 Ky. 
L. 1112]. (2) A franchise attaching 
to leased property may be taxed as 
part of the capital stock of the lessee. 
Huck v. Chicago, etc., R. Co., 86 Ill. 
352. See supra § 310. (3) A “‘traf- 
fic arrangement” whereby the lessee 
acquired the right jointly to use, with 
the lessor, a line of railroad for the 
term of one hundred years, at an 
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deduct the tax on bonds held by nonresident own- 
Under such a statute it has been held that 
a railroad company will be held responsible for the 
payment of the tax only when the interest is paid 
in eash,®? and at such time or in such manner that 
the corporation has an opportunity to collect the 
tax,®* at least where it does not appear that inter- 
est has been paid in stock or other equivalent of 
cash in order to escape the tax.°* 


[$ 317] (9) Leased Property. 
held that in the assessment and valuation of a rail- 
road as a whole, for the purpose of taxation, there 
should be included any lines which it is operating 
under lease as a part of its system.?® 


It is generally 


However, a 


a lease within the meaning of the law 
requiring railroads to pay a state and 
local franchise tax on lines leased by 
them. Jefferson County v. Board of 
Valuation and Assessment of Ken- 
tucky, 78 S.W. 443, 117 Ky. 581. 


[ad] Rolling stock.—(1) Under a 
constitutional provision for the tax- 
ation of the rolling stock of railroads, 
any rolling stock in the use and op- 
eration of a company is included, 
whether held by the company as own~ 
er or lessee. Reinhart v. McDonald, 
76 EF. 403. (2) The same has been 
held under a statutory provision for 
the taxation of the capital stock of 
railroads (Pullman’s Palace Car Co. 
v. Com., 107 Pa. 156 [aff 11 S.Ct. 876, 
141 U.S. 18, 35 L.Ed. 618]. But see 
Michigan Cent. R. Co. v. Porter, 17 
Ind. 380 [holding, under a provision 
for the taxation of corporation stock, 
that rolling stock mortgaged by a for- 
eign corporation and operated in the 
state could not be taxed]), (3) and a 
railroad has even been taxed on roll-~ 
ing stock leased by it where the pro- 
vision of the statute was for the tax- 
ation of rolling stock belonging to 
railroad companies (Kennedy v. St. 
Louis, ete., R. Co., 62 Tll. 395). (4) 
Where the provision of the statute 
was for the taxation of property 
“owned” by railroad compamies, a 
railroad was held not the “owner” of 
cars which it held and used merely 
under a lease, in Such sense as to be 
taxable on them. State vy. St. Louis 
County, 84 Mo. 234; State v. St, Lou- 
is County Ct., 183 Mo.App. 58. (5) Of 
course, where the statute specifically 
requires corporations to report to the 
taxing authorities rolling stock oper- 
ated by them in the state, rolling 
stock used or operated by a railroad 
is included regardless of the inter- 
est of the company as owner or les- 
see. Denver, etc., R. Co. v. Church, 
28 P. 468, 17 Colo. 1, 31 Am.S.R, 252. 


[e] Buildings erected by railroad 
company on lands leased to it such 
as depots, shops, etc., are assessable 
to the railroad company. Philadel- 
phia, etc., R. Co. v. Baltimore City Ap- 
peal Tax Ct., 50 Md. 397. 


{f] Taxable interest.—(1) The 
leasehold interest of a railroad in 
land has been held to constitute tax- 
able property under a constitutional 
provision for the taxation of all prop- 
erty not expressly exempt (Wright y. 
Central of Georgia Ry. Co., 91 S.E. 
471, 146 Ga. 406 [rev on other grounds 
39 S.Ct. 181, 248 U.S. 525, 638 L.Ed. 
401]), (2) or under a statute requir- 
ing any interest or claim in the land 
less than a fee to be returned for tax- 
ation (Wright v. Central of Georgia 
Ry. Co., supra). (3) But a company, 
having a half interest in a track used 
jointly by it and another railroad un- 
der leases to them from the owner 
of the right of way, cannot be assess- 
ed on the whole track. People v. Lou- 
isville & N. R. Co., 142 N.H. 450, 311 


annual rental, was held to constitute! Ill. 115. 


328 [61 C.J.] 
different rule prevails in some states,®® particularly 
where the tax laws are explicit in requiring the as- 
sessment of property to its owner,®’ and, in accord- 
ance with general rules relating to landlord and ten- 
ant,®’ it has been held that the duty of paying taxes 
chargeable against the leased property rests, in the 
absence of any special covenant or agreement, upon 
the lessor company,°®® but that the lessor is exempt 
from the payment of a franchise tax where the les- 
see operating company is required to and does re- 
port and pay the excise tax.1 Where the lessee com- 
pany is liable to taxation on the lease, the lessor 
may also be taxed on the value of the reversionary 
interest,? at least where the property remains sub- 
ject to railroad use in so far as the necessities re- 
quire,* and under a statute providing for the taxa- 
tion of the capital stock of railroad companies‘ such 
interest has been held to constitute a part of the 
capital stock of the lessor. Under a statute provid- 
ing that lands occupied and claimed exclusively as 
the right of way by railroad companies shall be taxed 
as real estate, a railroad cannot be taxed on prop- 
erty leased by it for a purpose unconnected with the 
business of the company and inconsistent with its 
occupation and use as the right of way of the com- 


‘pany.® 
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road company has also been held subject to taxation 
as land in oecupation-under a statute providing for 
the taxation of such land. 


Land leased from city. Under some statutes the 
lessee is required to pay the tax in the first instance 
on. any estate or interest of the lessor with a right 
to recover the amount from the lessor or to deduct 
the same from the rent,* but under such a statute a 
railroad company leasing lands from a city, on which 
the city is entirely exempt from taxation with re- 
spect to the reversion, should be assessed only on 
the leasehold estate, subject to the rent received, 
and not on the fee.°® 


Erections for private use and benefit, on land 
leased from a railroad, removable by the lessee were 
properly taxable to him.?° 

[§ 318] (10) Mortgaged Property. The liability 
of a railroad corporation to taxation! is not affect- 
ed by the fact that the railroad is in the hands of 
its mortgagees, who are operating it.1? A tax upon 
a mortgage issued upon real property owned by a 
railroad company engaged in interstate commerce is 
not invalid as a burden upon interstate commerce 
where it affects interstate commerce only remotely 
and incidentally.1? 


[§ 319] (11) Effect of Consolidation.14 The con- 


Land “in occupation.” Property 


' 96. St. Louis, etc., R. Co. v. Wil- 
liams, 13 S.W. 796, 53 Ark. 58. 


; [a] In New Hampshire by virtue 
of a statute a railroad may be taxed 
either to the lessor, or to the lessee, 
‘where the latter agrees thereto. At- 
dJantic, ete., R. Co. v. State, 60 N.H. 
133. 


" [b] In Vermont under P. S. 706, 
‘107; 797, providing for the taxation 
‘of property acquired, constructed, or 
‘used for railroad purposes, and de- 
claring that real and personal estate 
‘used in operating a railroad shall not 
be set out in the grand list, property 
leased by an electric railroad compa- 
ny for 99 years, and used exclusively 
in its business and in the operation 
of its road, is not subject to general 
taxation, although the company may 
under the lease use the property for 
other than railroad purposes, and al- 
though it does not show that it does 
not intend to put the property to oth- 
er uses in the future and although 
the property is used. partly within and 
partly without the state. Frazier v. 
WwW. H. H. Slack & Bro., 81 A. 161, 85 
Vt. 160. 


97. Marye v. Baltimore, ete., R. 
GOP IS Se Ce LOS oho Ch aoyi alot, Mae des 
Ed. 94; State v. Housatonic R. Co., 


48° Conn. 44:3: Yazoo, etc:,: RR. Co. -v. 
Adams, 25 So. 366, 76 Miss. 545 [er- 
ror dism 21 S.Ct. 256, 180 U.S. 41, 45 
L.Ed. 415]. See Valencia County v. 
Atchison, ete., R. Co., 10 P. 294, 3 N. 
M. 677 (a leased line may be assessed 
to the lessee if listed for taxation by 
such lessee; otherwise it must be as- 
sessed to the lessor). 


98. See Landlord and Tenant § 
153. i 


General rights and liabilities of les- 
ps and lessee see Railroads §§ 516-— 
520. 


Ownership or possession of corpo- 
rate property and taxation see supra 


§ 261 


995.) Baltimore, Ctcs..3 Rin Comm avs 
Pausch, 8 OhioS.&C.P. 677, 7 OhioN.P. 
624; Wast Tennessee, etc., R. Co. v. 
Morristown, (Tenn.Ch.App.) 35 S.W. 


leased by a rail- 


77; Vermont, ete, R. Co. v. Vermont 
Cent. YR Cou) ZAR E2628 oL 6s Vitals 
10 L.R.A. 562. 


Covenants in lease providing for 
payment of taxes see Railroads § 522. 


Taxation of leased property of pri- 
vate persons see supra §§ 183, 184. 


1. State v. Little Miami R. Co., 27 
OhioApp. 154; Cleveland & Pittsburgh 
R. Co. v. State, 2 OhioApp. 228, 20 
OhioCir.Ct.N.S. 61. 


2. Northern Pac. Ry. Co. v. Mor- 
ton County, 156 N.W. 226, 32 N.D. 627. 
See Grand Trunk R. Co. v. Port Perry, 
34 Can.L.J.N.S. 239 (assessment of a 
subtenant of a railway company 
should be deducted from the total as- 
sessment). 


3. Northern Pac. Ry. Co. v. Mor- 
Hae County, 156 N.W. 226, 32 N.D. 


fa] | Tlustration.—Where the con- 
stitution provided for the taxation of 
the roadway of railroads operated in 
the state, it was held that a railroad 
could be taxed on elevator, lumber 
yard, and oil tank sites located within 
its right of way but held by an ele- 
vator company, lumber company, and 
oil company respectively as licensees 
or lessees, at will, and used by them 
for private industrial purposes in con- 
nection with the railroad, the sites in 
Such case remaining subject to the 
paramount railroad right of user. 
Northern Pac. Ry. Co. v. Morton 
County, 156 N.W. 226, 32 N.D. .627. 


4 See supra § 310. 


5. Erie, etc., R. Co. v. Pennsylva- 
nia, Re Co.:,\29 Pa.Cor190. 


6. New York Guaranty, etc., Co. v. 
Recon: Ri cers O.,493 Hb l sib aen@s 


7. Niagara Falls Park, etc., R. Co. 
v. Niagara, 31 Ont. 29. 


[a] Privilege of public to pass 
over the surface of the road does not 
affect the liability of the railroad to 
taxation as an occupant. Niagara 
et vac eG ete, R. Cos v. Niagara, 31 

nt. 3 


solidation of domestic railroad corporations!® does 


Taxation of land in occupation see 
supra § 180 et seq. 


8. See statutory provisions. 


9. Philadelphia, étce., R. Co. v. 
Baltimore City Appeal Tax Ct., 50 Md. 
397; Baltimore City Appeal Tax Ct. 
be Maryland R. Co., 50 Md. 


Liability of property of municipal 
EO el narra to taxation see infra §§ 
Oo ra . 


10. Gilkerson v. Brown, 61 Ill. 486. 


[a] Grain elevators built by pri- 
vate individuals on lands leased by 
them from a railroad, along and on 
the company’s right of way, intend- 
ed for the private benefit of the les- 
seeS and removable by them, are not 
the property of the railroad but are 
taxable to the lessees. Gilkerson v. 
Brown, 61 Ill. 486. 


11. See supra § 307. 


12. New Jersey Southern R. Co. v. 
Board of R. Com’rs, 41 N.J.Law 235. 


13. Vassan v. Minneapolis, St. P. 
& S'S. Me Ry. Co., 212) NW. WSs 237 
Mich. 464. : 


[a] Statute providing for state tax 
on mortgage bonds of railroads for re- 
cording mortgage was not Superseded 
by Transportation Act relating to is- 
suance of securities (Pub. Acts [1911] 
No. .91, as amended by Pub. Acts 
[1921] No. 213; Transportation Act 
[1920] § 20a subds 2, 7), the exclusive 
right to control the issuance of rail- 
way securities thereby vested in the 
interstate commerce commission not 
carrying with it the right to control 
the taxation of railways by the states. 
Vassan vy. Minneapolis, St. P. & S. S. 
en Ry. Co., 212 N.W. 78, 287 Mich. 


Tax on mortgage when land also 
taxed to owner see supra § 78. . 


; Pe Exempt corporations see infra 


15. Consolidation of corporations 


.generally see Corporations §§ 3630-— 


3669. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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not affect the taxability of their property, and un- 
less otherwise ordered by the legislature whatever 
property was taxable before the consolidation re- 
mains so after it.1® So also, where a railroad cor- 
poration is formed by the consolidation of several 
companies chartered by different states, it remains, 
in each of those states, a domestic corporation for 
the purpose of taxation,’? and the fact of consoli- 
dation does not validate a tax in one state against 
the domestic company on property belonging to the 
foreign company.'® The property of a company 
formed by the consolidation of two or more railroad 
companies which is subject to taxation is restricted 
by the constitutional provisions existing at the time 
of the consolidation;1® and also by the provisions 
of the charters of the consolidating companies, as 
to the amount and method of their taxation,?° and 
this restriction extends to lessees of the roads.?1 


[§ 320] (12) Interurban Railroads. Except as 
and to the extent that the rules are changed or mod- 
ified by particular statutes,?2 interurban railroads? 
are subject to taxation? in the same manner as 
other railroads,?*> street railroads,?*® corporations2? 
or individuals.28 Some statutes regard interurban 
railways as in a distinct class for the purposes of 
taxation,?® and under such statutes a company will 
be held subject to taxation with respect to its busi- 
ness of the character of that of an interurban com- 
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pany.*° : 

Earnings and receipts.?1 A tax upon the gross 
receipts of interurban railroads is an excise tax, or 
a tax upon the business done,°? and where a com- 
pany is engaged in business both as a steam railroad 
and interurban railroad, it is subject to the payment 
of the tax only in so far as the receipts are derived 
from operations in the latter capacity.?° 


[§ 221] (18) Street Railroads—(a) In General. 
Except as and to the extent that the rules are 
changed or modified by particular statutes,?* street 
railroads*® are subject to taxation®® in the same 
manner as railroads,?? other corporations,?® or in- 
dividuals,®® as the ease may be. It has been held 
that a street railway company, whose cars are op- 
erated by motive power other than steam, is not 
a “railroad company,” within the meaning of the 
tax laws relating to such companies,*® but is sub- 
ject to taxation. under statutes referring particu- 
larly to street railroads,*! although there is other 
authority that a statute providing for the taxation 
of railway corporations is applicable to street rail- 
ways as well as to steam railways.4? Companies 
not strictly of the character of a street railway may 
also be taxed under statutes providing for the taxa- 
tion, of such companies where they clearly resemblé 
a street railway company,**® or in so far as their 
business is of the nature of that of street railway 


16. Chesapeake, etc., R. Co. v. Vir- 
ginia, 94 U.S. 718, 24 L.Ed. 310; Mich- 
igan, etce., R. Co. v. Auditor-Gen., 9 
Mich. 448. 


17. North Carolina v. Seaboard, 
etc., R. Co., 52 F. 450; Ohio, etc., R. 
Co. v. Weber, 96 Ill. 443. 


[a] Under general law providing 
for the taxation of railroad compa- 
nies formed under the provisions 
thereof, the consolidation of a compa- 
ny organized under a special act, with 
companies incorporated in different 
states, by virtue of the laws and the 
joint assent of the several states con- 
cerned, cannot be regarded as having 
been affected under the general law 
so as to render the company liable 
to * taxation under its provisions. 
State Treasurer vy. Auditor-Gen., 9 N. 
W. 258, 46 Mich. 224. 


18. Clark v. Vandalia R. Co., 
N.E. 851, 172 Ind. 409. 


[a] Thus, where an Indiana rail- 
road operated lines of road of an Illi- 
nois corporation under a _ contract 
binding it to pay a per cent of the 
gross earnings as rentals, the Indiana 
corporation was in the hands of a re- 
ceiver, and the funds belonging to the 
Illinois corporation as rentals were 
erroneously assessed to the Indiana 
corporation, and subsequently, there 
was a consolidation of the companies; 
since the funds belonging to the Illi- 
nois corporation should not be assess- 
ed and collected against the property 
of the Indiana corporation, the fact 
that there had been a consolidation 
did not validate the taxes. Clark v. 
Vandalia R. Co., 86 N.B. 851, 172 Ind. 
409. 

19. St. Louis, etc., R. Co. v. Miller 
County, 55 S.W. 926, 67 Ark. 498. 


20. Central of Georgia Ry. Co. v. 
Wright, 40 S.Ct. 1, 250 U.S. 519, 63 L. 
Ed. 1123 [aff reh 39 S.Ct. 181, 248 U. 
S. 525, 63 L.Ed. 401 (rev 91 S.E. 471, 
146 Ga. 406)]. : 


21. Central of Georgia Ry. Co. v. 
Wright, supra. 


22. See statutory provisions. 
23. See Interurban 33 C.J. p 476 
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ae and notes 4-6; Street Railroads 


24 See infra this section. 

25. See supra § 307 et seq. 

26. See infra §§ 321, 322. 

27. See supra §§ 231-261. 

28. See supra §§ 118-230. 

29. See statutory provisions. 

30. State v. Minneapolis & St. P. S. 


Ry. Co., 130 N.W. 71, 114 Minn. 70; 
Cincinnati, etc., R. Co. v. Poland, 10 
OhioN.P.N.S. 617. 


[a] Determination of character of 
company.—The exercise of the pow- 
ers conferred by law upon such corpo- 
rations, and their consequent method 
of doing business, should be the test 
in determining whether the company 
is liable to taxation under statutes 


providing for the taxation of interur- 
ban railroads, rather than the charter 
alone; and accordingly, for purposes 
of taxation a railroad originally or- 
ganized as a narrow gauge Steam rail- 
road but subsequently electrified and 
operated as an interurban road will 
be regarded aS Such. Cincinnati, etc., 
R. Co. v. Poland, 10 OhioN.P.N.S. 617. 


31. Generally see supra § 256. 

32. Cincinnati, etc., R. Co. v. Po- 
land, 10 OhioN.P.N.S. 617: 

33. Cincinnati, etc., R. Co. v. Po- 
land, supra. 

34. See statutory provisions. 

35. See Street Railroads § 1. 

36. See infra this section. 

37. See supra §§ 307-322. 

38. See supra §§ 231-261. 

39. See supra §§ 118-230. 

40. See generally supra § 307; 
Railroads § 1 et seq. 

41. State v. Duluth St. Ry. Co., 


78 N.W. 1032, 76 Minn. 96, 57 L.R.A. 
63. 


[a] Prospective operation.—L. 
(1905) ¢ 513, providing a new method 
of assessing the property of street 
railway companies, is wholly pro- 


spective in operation, and does not au- 
thorize a back-assessment for a 
period antecedent to its taking ef- 
fect, though it provides that no as- 
sessment of property shall be made 
in any other manner than provided 
by the act. Nashville Ry. & Light 
es v. Norvell, 124 S.W. 6138, 122 Tenn. 
13. 


[b] Statute held inapplicable to 
street railways (L. [1907] ec 6027§ 1), 
either for purposes of assessment or 
back assessment. Nashville Ry. & 
Light Co. v. Norvell, 124 S.W. 618, 122 
Tenn. 613. 


42. Philadelphia v. Philadelphia 
Traction Co., 55 A. 162, 206° Pax 35: 
Pennsylvania R. Co. v. Pittsburgh, 
104 Pa. 522. 


Taxation of railroads see supra §§ 
3807-322. 


43. McDonald v. Union Freight R. 
Co., 76 N.E. 655, 190 Mass. 123; Look- 
out Incline, etc., R. Co. v. King, (Tenn. 
Ch.App.) 59 S.W. 805. 


[a] For example (1) a company 
which used nothing but steam as its 
motive power, but which in all other 
respects resembled and was treated 
as a street railway, was held to be 
subject to taxation under an act pro- 
viding for the taxation of such com- 
panies (McDonald v. Union Freight 
R> Coit, 76" Nie 655,190) Mass* 123); 
(2) and the fact that the tax, when 
paid, was to be applied differently 
from the tax on street railway com- 
panies was stated not to be a suffi- 
cient reason for holding that the tax 
should not be imposed (McDonald v. 
Union Freight R. Co., supra). 


[b] Incline cable car for ascend- 
ing mountain heights is subject to 
taxation under an act providing for 
the taxation of street_ railroads. 
Lookout Incline, ete., R. Co. v. King, 
(Tenn.Ch.App.) 59 S.W. 805. 


{[c] Traction motor company, the 
business of which is confined to the 
construction of appliances for street 
railway companies, or to the opera- 
tion of motors, cables, electrical, or 
other appliances for the traction of 
the cars of such companies, has but 
little resemblance to a Street rail- 
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* companies. ** 


Property taxable as real or personal. 
where such property is included in the valuation of 
the franchise,*® the right of way of such a company 
is generally held taxable as real estate,*® as are also 
its tracks, poles, wires, bridges, power houses, and 
car barns,*7 or the bed and superstructure,**® ex- 
cept where by statute*® such properties, for taxation 
purposes, are classed as personal property,®° or in- 
cluded in a classification of property of the same 


way company, and more nearly re- 
sembles a construction or power 
plant; but when it operates a rail- 
way, and leases the property and 
franchises of various railway com- 
panies, and operates them on its 
own account, it is exercising the 
franchises of a street railway com- 
pany, and enjoys: the privileges 
granted to, and becomes subject to 
the taxes imposed by law upon, such 
companies. Philadelphia v. Philadel- 
phia Traction Co., 55 A. 762, 206 P. 
35. To same effect City of Philadel- 
phia v. Electric Traction Co., 57 A. 
354, 208 Pa. 157. 


44. State v. Minneapolis & St. P.S. 
Ry. Co., 1830 N.W. 71, 114 Minn. 70. 


[a] Character of railway as a 
street railway is not to be deter- 
mined wholly by the corporate pow- 
ers of the company, but the nature 
of the business done is of primary 
importance, and if a corporation con- 
structs and operates a street railway, 
it cannot escape taxation as such be- 
cause it was incorporated under the 
provisions of an act relating to the 
incorporation of steam _ railroads. 
State v. Minneapolis & St. P. S. Ry. 
Co., 180 N.W. 71, 114 Minn. 70. 


{b] “Street railway system.’”—An 
act providing that the provisions of 
an existing act imposing a certain tax 
upon street railroad corporations 
should henceforth apply in_ cases 
where “‘street railway systems” were 
operated by steam railroad com- 
panies, or operated over or upon the 
tracks of steam railroad companies, 
was held inapplicable to the business 
of a steam railroad of the character 
of that of a street railway, whereby 
local passengers were carried, since 
such business was conducted under 
the franchise of a steam railroad and 
not the franchise of a street railway 
system. Atlantic City & S. R. Co. v. 
State Board of Assessors, 96 A. 568, 
88 N.J.Law 219 [rev 93 A. 82, 87 N.J. 
Law 137]. 


e 
45. State v. Anderson, 63 N.W. 746, 
90 Wis. 550 [overr on other grounds 
State v. Anderson, 72 N.W. 386, 97 
Wis. 114]. 


46. Newark vy. State Bd. of Taxa- 
tion, 49 A. 525, 66 N.J.Law 466 [rev 
51 A. 67, 67 N.J.Law 246]; People v. 
Cassity, 2 Lans. 294 [aff 46 N.Y. 46]. 


{a] In Pennsylvania a_ statute 
providing for the taxation of real 
estate of street railway companies 
has been construed not to include 
“land necessary to the franchises of 
a public corporation” or ‘necessary 
property of a corporation, although 
land, without which its public du- 
ties could not be performed,’ and 
accordingly a power house was held 
not subject to taxation under the stat- 
ute since it was essential to the op- 
eration of the company and did not 
come within any of the classes of 
property specifically made taxable. 
City of Philadelphia v. Electric Trac- 
tion Co.; 57-A., 354, 355, 208 Pa. 457. 


Tax of real estate generally see 
Supra § 239. 


47. U.S.—New 


~~ 
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or similar nature to that specifically enumerated.°* 


Except 


Franchises.°® 


be taxed,°* and 


etc., Co. v. Tacoma R., etc., Co., 93 F. 
S15 oo GCG: G.A.  b92: 


Conn.—New Haven vy. Fair Haven, 
nr R. Co., 38 Conn. 422, 9 Am.R 


N.J.—Newark, etc., Traction Co. v. 
North Arlington, 46 A. 568, 65 N.J. 
Law 150. 


N.Y.—People v. Cassity, 46 N.Y. 46. 


Can.—In re Bell Tel, Co., 37 Can.L. 
J.N.S. 851. 


Ont.—In re London St. R. Co. As- 
sessment, 27 Ont.A. 83; In re Toronto 
R. Co. Assessment, 25 Ont.A. 135; 
Toronto Street Ry. Fleming, 
35. U.C.Q@.B. 264. 


[a] Other property.—Stringers, 
ties, and rails affixed to the land are, 
for the purposes of taxation, to be 
regarded as land, real estate, or real 
property within the meaning of the 
statute. Peo. v. Cassity, 46 N.Y. 46 
[aff 2 Lans. 294]. 


[b] Exclusive possession of the 
soil as against others is ‘not essential. 
Toronto Street Ry. Co. v. Fleming, 
35 U.C.Q.B.(Ont.) 264. 


[c] Effect of easement.—The fact 
that the tracks are placed on land 
over which the street railway com- 
pany possesses only an easement does 
not prevent them from being taxed 
as lands or real estate of the com- 
pany, Since it cannot be presumed 
that they were taken into considera- 
tion in the valuation of the fee or 
taxed to the owner of the fee. Peo. 
Cassity, 46 N.Y. 46 [aff 2 Lans. 


Co. _ Vv. 


48. Trenton & Mercer County 
Traction Corp. v. Mercer County Bd. 
of Taxation, 102 A. 361, 91 N.J.Law 
105 [rev on cther grounds 105 A. 222, 
92 N.J.Law 398]; People v. New York 
Pipes! etc., Com’rs, 4 N.Y.S. 41, 51 Hun 


[a] Part cf pavement constituting 
concrete foundation to support and 
stabilize tracks of traction company 
put in by company, is taxable as part 
of substructure of the track. Tren- 
ton & Mercer County Traction Corp. 
v. Mercer County Board of Taxation, 
102 A: 361, 91 N.J.Law 105 [rev on 
Sot grounds 105 A. 222, 92 N.J.Law 


49. See statutory provisions. 


50. Puget Sound Power & Light 
Co. v. King County, 44 S.Ct. 261, 264 
U.S. 22. 68 L.Ed. 541 [aff sub nom. 
Puget Sound Power & Light Co, v. 
City of Seattle, 201 P. 449, 117 Wash. 
351, 207 P.:689]; Butte Electric Ry. 
Co. v. Brett, 257 P. 478, 80 Mont. 12 
(track). 


{a] Personal property under such 
a statute includes: (1) Track. Butte 
Hlectric: Ry. Co. v. Brett, 257 P. 478, 
80 Mont. 12. (2) Trolley wires. 
Butte Electric Ry. Co. v. Brett, supra. 
(3) Poles used for street car trolley. 
Butte Electric Ry. Co. v. Brett, su- 
pra. 


[b] Statute held valid.—Taxing™ 
all the operating property of streets 
railways, including real estate, as 


personal property. Puget Sound Pow- 


The rolling stock®? and miscellaneous other proper- 
ty’? has been held taxable as personalty, and the 
rolling stock has even been held subject to taxation 
under statutes providing for the taxation of realty.°* 


The legislature may tax the fran- 


chises of such companies, whether the franchise is 
general or special, as other private property may 


the general franchise of a street 


railway to construct, maintain, and operate its lines 
4 


er & Light Co. v. King’ County, 44 S. 
Ct. 261, 264 U.S. 22, 68 L.Ed. 541 [aff 
sub nom. Puget Sound Power & Light 
Co. v. City of Seattle, 201 P. 449, 117 
eee 351, and 207 P. 689, 117 Wash. 
3p I. 


51, Detroit Citizens’ St. R. Co. v. 
Detroit, 85 N.W. 96, 86 N.W. 809, 125 
Mich, 6738, 84 Am.S.R. 589; State v. 
Roy agin 150 N.W. 1087, 128 Minn. 

4, 


[a] For example (1) ‘‘track,”’ as 
used in the statute providing that 
the same shall be assessed as per- 
sonal property, was held to include 
the ties, spikes, rails, and switches, 
among other properties. Detroit Citi- 
zens’ St. R. Co. v. Detroit, 85 N.W. 
96, 86 N.W. 809, 125 Mich. 673, 84 Am. 
S.R. 589. (2) Switches have been held 
taxable as personalty. State v. Min- 
neapolis & St. P. S. Ry. Co., 130 N.W. 
71, 114 Minn. 70. 


[b]) Nonenumerated property.— 
(1) Street railway tracks, overhead 
feed and trolley wires, trolley poles, 
underground conduits and cables, are 
not taxable as ‘‘tools, implements and 
machinery,” whether fixtures or oth- 
erwise, but as nonenumerated prop- 
erty. State v. Armson, 150 N.W. 1087, 
128 Minn. 384. (2) The differences be- 
tween street railroad tracks, feed and | 
trolley wires, trolley poles, etc., and 
tools, implements, and machinery are 
sufficient to justify a different classi- 
fication. State v. Armson, supra. 


52. State v. Minneapolis & St. P. 
S. Ry. Co., 130 N.W. 71, 114 Minn. 70; 
PE ei R, Co. v. Toronto, [1904] A.C. 


53. State v. Minneapolis & St. P. 
S. Ry. Co.,.130 N.W. 71, 114 Minn. 70. 


[a] For example, switches and 
clocks, office furniture, manufactur- 
ing tools, implements, machinery, ete. 
State v. Minneapolis & St. P. S. Ry. 
Co., 130 N.W. 71, 114 Minn. 70. 


54. In re Bell Tel. Co., 37 Can.L.J. 
N.S. 851. 


Tax of persenalty generally see su- 
pra § 240. 


55. See supra §§ 241-247. 


56. People v. State Tax Com’rs, 67 
N.E. 69, 174 N.Y. 417, 105 Am.S.R. 674, 
63 L.R.A. 884 [aff 25 S.Ct. 705, 199 
U.S. 1, 50 L.Ed. 65, 4 Ann.Cas. 381, 25 
S.Ct. 713, 199 U.S. 48, 50 L.Ed. 79, and 
25.8. Cts 15,5199 SUS S2658,0550. bids 
85]. And see cases infra this note. 


[a] Fixed annual charge (1) re- 
quired to be paid to the city and 
designated in the ordinances grant- 
ing to the street railway company 
the right to operate its lines upon the 
street as a “franchise” or “bonus” is 
not a franchise tax, nor in lieu of 
an ad valorem tax on any of the prop- 
erty of the company. Dallas v. Dal- 
las Consol. Hlectric St. R. Co., 66 S.W. 
835, 95 Tex. 268. (@) License fees and 
taxes of street railroads see Street 
Railroads §§ 241-258. 


[b] Other franchises acquired.— 
Where a street railroad company pur- 
Suant to legislative authority ac- 
quires the franchise of an electric 
lighting company, such franchise is 


for later cases, developments and changes in the law see Annotations, same title and section number.,. 
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has been held subject to taxation under a statute 
providing for the taxation of personal property of 
Similarly, a special franchise or 
easement such as the right to place the bed in a pub- 
lic street and, use it may be taxed as personal prop- 
erty of the company,*® although such an interest 
is otherwise generally considered as real estate.>° 
Local taxation of such franchises cannot be imposed 
-under a statute which applies only to taxation for 


corporations.>7 


thereafter taxable to the street rail- 
road company and not to the lighting 
company. State v. Anderson, 72 N.W. 
386, 97 Wis. 114 [overr State v. An- 
derson, 63 N.W. 746, 90 Wis. 550]. 


_ [ce] Express mention of franchises 
is not necessary as they are included 
in the general terms of the statute 
providing for the taxation of personal 
property. Detroit Citizens’ St. R. Co, 
v. Common Council of Detroit, 85 N. 
W. 96, 86 N.W. 809, 125 Mich. 6738, 84 
Am.S.R. 589. 


[d] Not property tax.—A tax on 
the franchise or right of the street 
railway to exist and do business as 
a corporation is in no sense a tax up- 
on property. Detroit Citizens’ St. R. 
Co. v. Common Council of Detroit, 
85 N.W. 96. 86 N.W. 809, 125. Mich. 
673, 84 Am.S.R. 589. 


[e] What constitutes special fran- 
chise subject to tax.—The right of a 
street railway company to operate its 
cars over a bridge constituting a part 
of the public highway, obtained by 
consent of the local authorities, was 


a valuable franchise, wholly distinct. 


from its franchise as an artificial en- 
tity, and one specifically assessable 
under the statute providing for the 
taxation of franchises. State ex rel. 
Hagerman v. St. Louis & E. St. Ll. 
Electric Ry. Co., 216 S.W. 763, 279 Mo. 
616 [aff 41 S.Ct. 488, 256 U.S. 314, 63 
L.Ed. 946]. 


[f] Rate of taxation.—(1) Meas- 
ured by previous earnings. People 
ex rel. New York Rapid Transit Cor- 
poration v. Loughman, 233 N.Y.S. 434, 
226 Apv.Div. 149 [aff 168 N.E. 430, 251 
N.Y. 568]. (2) Power of legislature 
to change rate before assessment. 
People ex-rel. New York Rapid Trans- 
it Corporation v. Loughman, supra. 


{g] Underground railroad.—Un- 
der a statute imposing a franchise 
tax on companies “operating any ele- 
vated railroad or surface railroad,” 
an underground street railroad is not 
to be classed as a “surface road” 
within the meaning of the statute 
merely because for a short distance 
it may run on the surface of the 
ground. People ex rel. Interborough 
Rapid Transit Co. v. Williams, 123 
N.Y.S. 137, 188 App.Div. 612. 


[h] In New Jersey under P. L. 
(1913) p 448, making P. ve (1906) p 
644, for taxation of street railroad 
corporations, applicable to street 
railway systems, it is improper to 
impose 2a franchise tax therein pro- 
vided for on a steam railroad cor- 
poration. Atlantic City & S. R. Co. 
v. State Board of Assessors, 96 A. 
568, 88 N.J.Law 219 [rev 93 A. 82, 
87 N.J.Law 137]. See Phillipsburg 
Horse Car R. Co. v. State Bd. of As- 
sessors, $1 A. 1121, 82 N.J.Law 49; 
North Jersey St. R. Co. v. Jersey 
City, 63 A. 833, 73 N.J.Law 481 [aff 
67 A. 33, 74 N.J.Law 761). 


Constitutionality of franchise tax- 
es see supra §§ 35, 93, 113. 

Separate assessment and valuation 
of franchises generally see infra § 
834. 


57. 
Detroi-, 85 N.W. 96, 86 N.W. 809, 
Mich. 673, 84 Am.S.R. 589. 


58. wetroit Citizens’ St. R. Co. v. 


troit Citizens’ St. R. Co. v. 
Detroi Ae 


TAXATION 


erty,°° 


Detroit, supra. 


[a] “Track,” as used in the stat- 
ute making the same taxable as per- 
sonalty, includes the right to use 
the bed. Detroit Citizens’ St. R. Co. 
v. Detroit, 85 N.W. 96, 86 N.W. 809, 
128 Mich. 673, 84 Am.S.R. 589. 


[b] In New Jersey under a stat- 
ute, providing that the franchise tax 
shall be paid on so much of the lines 
of a street railway as are located in 
public places, the portion of a line 
Situated on a turnpike road was held 
subject to the tax. Atlantic & S. Ry. 
Co. v. State Board of Assessors, 77 A. 
609, 80 N.J.Law 83. 


[ec] In New York (1) special 
franchises are expressly made sub- 
ject to taxation, but when a street 
railroad maintains and operates its 
road upon its own right of way, and 
what is done thereon is done by vir- 
tue of the ownership of the soil or of 
some interest therein, such as an 
easement, even though the right of 
way may be included within parallel 
lines upon either side thereof, con- 
stituting the boundaries of a street 
or highway, this right is not a spe- 
cial franchise, subject to taxation, 
since the railway in such case does 
not hold it as a matter of public 
favor. People ex rel. Long Island R, 
Co. v. State Board of Tax Com’rs, 133 
N.Y.S. 348, 148 App.Div. 751 [aff 101 
N.E. 1117, 207 N.Y. 683]. (2) The law 
applies to all railroads of every de- 
scription, including street surface 
railroads. People ex rel. New York 
Cent. & H. R. R..Co. v. Woodbury, 
133 N.Y.S. 135, 74 Mise. 130. (3) 
The interest of a street railway in 
a viaduct represented by a joint in- 
vestment with the city and the right 
to use the same for ninety-nine years, 
subject to certain conditions, was held 
subject to taxation under the statute 
as tangible property used in con- 
nection with the special franchise of 
the company. People ex rel. Buffalo 
& L. E. Traction Co. v. State Board of 
Tax Com’rs, 136 N.Y.S. 474, 77 Misc. 
235 [rev on other grounds 142 N.Y.S. 
116, 156 App.Div. 466 (aff 103 N.E. 778, 
209 N.Y. 502)]. (4) But pavement 
between the rails of the company’s 
track and for two feet outside those 
rails, although paid for by the com- 
pany, must be deemed the property 
of the municinality, and not thus sub- 
ject to taxation. People ex rel. Buf- 
falo & L. E. Traction Co. v. State 
Board of Tax Com’rs, supra. 


59. Detroit Citizens’ St. R. Co. v. 
Detroit, 85 N.W. 96, 86 N.W. 809, 125 
Mich. 673, 84 Am.S.R. 589. 

60. People v. Neff, 46 N.Y.S. 385, 19 
App.Div. 590 [aff 49 N.E. 1102, 154 N. 
Y. 763). 

‘61. Generally see supra § 256. 


62. McDonald v. Union Freight R. 
Co., 76 N.E. 655, 190 Mass. 123. 


[a] Nature of commutation ex- 
cise tax.—A commutation excise tax 
imposed on street railways by stat- 
ute, to take the place of the varying 
requirements of the general law in 
eonnection with the repair of streets 
is an excise upon the operation of the 
street’ railway in public ways, and is 
not a property tax on physical as- 
sets, covered by other sections of the 
tax law, so far as concerns real es- 
tate, poles, and wires, nor is the com- 


state purposes.®° 


Earnings or receipts.*1 
ceipts of a street railway company is an excise®? 
or franchise tax,** as distinguished from a property 
tax,®* and, in the absence of other legislative diree- 
tion, will be. regarded as a tax on all the property 
of the company of an intangible character and as 
a substitute for a direet tax upon any such prop- 
A constitutional provision for the taxation 
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A tax on the gross re- 


mutation excise tax an excise tax 
upon the franchise as a corporation 
and the right to exist and do business 
as such, Harvey v. Bay State St. Ry. 
Co., 125 N.E. 614, 234 Mass. 336. 


[b] Effect of receivership.—(1) 
Under a statute imposing an excise 
tax on street railroad companies 
based on gross earnings and distribut- 


ed between the municipalities served ~ 


in proportion to trackage, computed 
from returns required to be made on 
September 30th each year, but which 
contains no provision for prorating 
the tax where there has been a change 
of ownership during the tax year and 
no requirement for a return except 
by the company operating on Septem- 
ber 30th, where the receiver for an 
insolvent company operated its lines 
during the first part of a tax year, 
when they were sold and thereafter 
operated by the purchaser, the court 
will not undertake to apportion the 
tax and require its receiver to ar 
a part of it. Archibald McNeil 
Sons Co. v. Bay State St. Ry. Co., 
282 F.-338. (2) Such a tax may be 
assessed for a single sum for the 
entire period of the tax year, with- 
out regard to the intervention of the 
fact of receivership of the railway 
company. Harvey v. Bay State St. 
Ry. Co., 125 N.E. 614, 234 Mass. 336. 
63. Potomac Electric Power Co. v. 
Rudolph, 58 App.D.C. 261, 29 F.(2d) 
634 [cert den 49 S.Ct. 185, 278 U.S. 
656, 73 L.Ed. 565]; United Rys. & 
Electric Co. of Baltimore v. City of 
Baltimore, 73 A. 633, 111 Md. 264; 
Atlantic City & S. R. Co. v. State 
Board of Assessors, 96 A. 568, 88 N.J. 
Law 219 [rev on other grounds 93 A, 
82, 87 N.J.Law 137]; Atlantic & S. 
Ry. Co. v. State Board of Assessors, 
77 A. 609, 80 N.J.Law 83; North Jer- 
sey St. R. Co. v. Jersey City, 67 A. 
33, 74 N.J.Law 761; City of New York 
v. ‘Fulton: St... R.:Co.;.115. N.Y.S), 410; 
130 App.Div. 791 [rev on other 
grounds 112 N.Y.S. 494, 59 Mise. 630]. 


[a] . Statute held applicable only to 
railroad companies (Gen. L. [1887] ¢ 
11 § 1), and street railroads or rail- 
ways are not subject to the payment 
of the. gross earnings tax therein pro- 
vided. State v. Duluth St. Ry. Co., 78 
N.W. 1032, 76 Minn. 96, 57 L.R.A. 63. 


64. Potomac Electric Power Co. v. 
Rudolph, 29 F.(2d) 634, 58 App.D.C. 
261 [cert den 49 S.Ct. 185, 278 U.S. 
656, 73 L.Ed. 565]; Atlantic City & 
S. R. Co. v. State Board of Assessors, 
96 A. 568, 88 N.J.Law 219 [rev on 
other grounds 93 A. 82, 87 N.J.Law 
137]; North Jersey St. R. Co. v. Jer- 
sey City, 67 A. 33, 74.N.J.Law 761. 


65. 
Baltimore v. City of Baltimore, 73 A. 
633, 111 Md. 264. And see cases in- 
fra this note. 

[a] Basements included.—(1) The 
“sross earnings tax’ imposed on a 
street railway by Acts (1882) p 357 ¢ 
229, includes as an element a tax 
on the easement of the company in 
the streets under a grant fer that 
purpose, and no further assessment 
on its easement can be made without 
express legislative authority. United 
Rys. & Electric Co. of Baltimore v. 
City of Baltimore, 73 A. 633, 111 Md. 
264. (2) However, as to that part of 
the road located on turnpikes and pri- 
vate rights of way, upon the receipts 


United Rys. & Electric Co. of” 
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of the gross receipts of the property of street rail- 
way companies used exclusively in the operation of i 
their business should be construed reasonably and in 
furtherance of the underlying intent,°® so as to 
include the gross receipts from property forming a 
necessary and constituent part of the railway and 
used primarily in the operation of the road, although 


not exclusively so used.®? 
Leased property.°* 


the leased property."+ 


from which such tax is not paid, the 
easements therein are subject to tax- 
ation. United Rys. & Electric Co. 
v. City of Baltimore, supra. 


[b] Gonstruction of statutes.—(1) 
Under a statute providing that every 
corporation incorporated, or _ con- 
structing or operating a railroad con- 
structed or extended, under the pro- 
visions of the act shall pay a certain 
tax on the gross receipts, a street 
railroad company which is awarded a 
franchise in consideration of af 
agreement to pay a certain percentage 
of its gross receipts must pay such 
percentage on the receipts from all 
tracks used by it including receipts 
derived from the operation under 
trackage agreements of tracks built 
and owned by other companies. New 
York v. Multon St.. R.-Co.,. 115 °N.Y.S: 
410, 130 Avp.Div. 791 [rev 112 N.Y.S. 
494, 59 Misc. 630]. (2) The act re- 
fers only to receipts from the opera- 
tion of the road, and therefore only 
corporations having gross receipts 
from actual operation of their roads 
are liable to pay a percentage there- 
on to the city. City of New York v, 
Thirty-Fourth St. Crosstown Ry. Co., 
122 N.Y.S. 344, 187 App.Div. 644. (3) 
A statute providing for the payment 
of a tax on the gross receipts of all 
corporations building or operating a 
railroad under the provisions of the 
act (Railroad L. of May 18, 1892 § 
175) or of a certain prior act (L. 
[1884] c¢ 252), where the road is situ- 
ated within any city having a popu- 
lation of one million two hundred 
thousand or was construed as pro- 
spective in its operation (Pennsyl- 
vania Steel Co. v. New York City Ry. 
Co., 192 FF. 216; City: of New York 
v. Brooklyn, Q. C. & S. R. Co., 164 N.Y. 
S. 972, 179 App.Div. 198), (4) and as 
inapplicable to corporations not com- 
ing within the provisions of the act 
at the time of its enactment (City of 
New York v. Brooklyn, Q. C. & S. R. 
,Co., supra), (5) and therefore it was 
held that a street railway corpora- 
tion organized under the provisions 
of the former act, but constructed 
and operated within a city which 
did not have a population of one 

-million two hundred thousand at that 
time did not become subject to the 
payment of the tax when the city sub- 
sequently reached that population 
(City of New York v. Brooklyn, Q. C. 
& S. R. Co., supra. Contra City of 
New York v. Pelham Park R. Co., 124 
N.Y.S. 958, 68 Mise. 205). (6) Fur- 
thermore, receipts derived from 
bridge crossings and from terminals 
not operated pursuant to either of the 
above named acts (City of New York 
w. “Brooklyn, Q- @.&'S. Rv, Co.,-su- 
pra), (7) or franchises created prior 
to the enactment of 1884, whether 
held by the original recipient of the 
franchises or by lessees or constit- 


A street railway company is 
subject to taxation upon real estate leased by it,°° 
and a statute imposing a tax on the gross receipts 
from the actual operation of a street railroad is not 
applicable to the lessor of a road.7? But where the 
lessee company pays taxes on the property of the 
lessor company as part of the rent, it cannot be com- 
pelled again to pay taxes based on the, fee value of 
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Situs.7?_ The power of the state to tax the prop- 
erty of a street railway of whatever character 1s, 
of course, limited to such property as is within the 
territorial limits of the state.”* 


[§ 322] (b) Elevated Railroads. A railroad com- 
pany of this description’* is taxable on substantially 
the same principles as a surface street railway."® 


The foundations, columns, and superstructures of 


uent companies (Pennsylvania. Steel 
Co. v. New York City Ry. Co., su- 
pra), are not subject to the tax; (8) 
but franchises derived from the ex- 
tension of then existing roads which 
were within the provisions of the act 
are subject to the tax (Pennslyvania 
Steel Co. v. New York City Ry. Co., 
supra). (9) Under a statute provid- 
ing that every corporation shall be 
taxed on its surplus profits or re- 
served funds exceeding ten per cent 
ef its capital, a street railroad com- 
pany cannot be taxed on _ surplus 
earnings not in excess of ten per cent, 
on the par value of its stocks. Peo- 
ple v. Barker, 59 N.H. 137, 165 N.Y. 
305 [rearg den 59 N.E. 151, 165 N.Y. 
305, rev 63 N.Y.S. 167, 48 App.Div. 
248]. 


[c]. Receipts for current and rent- 
al of track.—A statute imposing a tax 
On gross receipts from passenger and 
freight traffic within the state by a 
street railway company does not in- 
clude gross receipts from the sale 
of electric current to a light and 
power company, or receipts for use 
of trackage by a transit company, 
even though such receipts result from 
ultra vires business. Com. v. Lehigh 
Valley Transit Co., 41 Pa.Co. 187. 


66. San Francisco-Oakland Termi- 
nal Rys. v. Johnson, 291 P. 197, 210 
Cal. 138. 


67. San Francisco-Oakland Termi- 
nal Rys. v. Johnson, supra. 


[a] Thus (1) the gross receipts 
from ferryboats used as a link in a 
street railway system to transport 
street railway passengers may be 
taxed, although a few passengers who 
are not street railway passengers use 
the boats. San _ Francisco-Oakland 
Terminal Rys. v. Johnson, 291 P. 197, 
210 Cal. 138. (2) Similarly, the re- 
ceipts from commissaries on ferry- 
boats operated by the street railway 
to transport its passengers may be 
taxed, the use of the commissaries be- 
ing for the convenience of passen- 
gers and in furtherance of the pur- 
poses of the company as a public 
utility. San Francisco-Oakland Ter- 
minal Rys. v. Johnson, supra. 


Sion Generally see supra §§ 183, 184, 


69. New York Guaranty, etc., Co. 
v. Tacoma) R:, etc:, Co., 93° BH. 51), 35 
eee 192. And see cases infra this 
note. 


[a] For example, a railway motor 
company’s exclusive possession and 
enjoyment for the period of twenty- 


five years of the leased portion of | 


the power plant site, with a covenant 
binding it to pay the taxes thereon, 
“fulfills the condition of being own- 
er” for the purposes of taxation. 


an elevated railroad have been classified as real es- 
tate for the purpose of taxation.7® Where the com- 
pany by proper condemnation proceedings and the 
payment of damages to abutting property owners 
has acquired the easements of light, air, and access 
of such owners and a perpetual right to operate in 
front of their property, the rights so acquired rep- 
resent property which may be assessed as an asset 


New York Guaranty, etc., Co. v. Ta- 
coma. R,., ete, Co,,; 93. F.51,.35 CiclA, 
192. 


[b] Improvements on leased prop- 
erty.—(1) Under statutes providing 
that personal property for the pur- 
poses of taxation shall include ime 
provements on lands owned in fee by 
certain other parties, and real prop- 
erty shall include the land itself and 
all improvements thereon, a power 
plant, erected by a railway company 
partly for its own use and at its own 
expense upon land leased by it, was 
held taxable under the latter statute 
as real property for the reason that 
if the company, for the purposes of 
taxation, is to be regarded as the 
owner of the leased portion of the 
power plant site, in 80 far as con ~* 
cerns the assessment of the land it- 
self, it must necessarily be so regard- 
ed in so far as concerns the improve- 
ments thereon. New York Guaranty, ~ 
etc., Co. v. Tacoma R., ete., Co., 93 F. 
51, 35 C.C.A. 192. (2) Under a stat-~ 
ute to the effect that a street railway 
company shall be taxable on the poles 
and wires constituting its transmis- 
sion line unless they are erected up- 
on the right of way owned by it, a 
company was held subject to taxation 
on its transmission line erected on 
private land of persons other than 
the company, by virtue of a lease. 
Northern Massachusetts St. Ry. Co. 
v. Town of Westminster, 116 N.E. 895, 
227 Mass. 547. 


70. City of New York v. Thirty- 
Fourth St. Crosstown Ry. Co., 122 N. 
Y.S. 344, 1387 App.Div. 644. 


71. People v. Barker, 106 N.Y.S. 
336, 121 Apn.Div. 661 [aff 93 N.E. 378, 
200 N.Y. 509]. 


72. Generally see supra 206— 
225, 256. y u Pe 


73. State ex rel. Hagerman v. St. 
Louis & E. St.'L. Electric Ry. Co., 
216 S.W. 763, 279 Mo. 616 [aff 41 S. 
Ct. 488, 256 U.S. 314, 68 L.Ed. 946]. 


Naar “Elevated railroad” 20 C.J. p 


75. See supra § 321. 


76. People v. New York Tax, ete, 
Com’rs, 82 N.Y. 459. 


[a] Structures on leased property. 
—Structures forming the foundations 
and superstructure of an elevated 
railroad are subject to taxation as 
lands or real estate, within the mean- 
ing of the statute, although erected 
upon leased property or property the 
fee to which belongs to another, and 
that is true whether the latter party 
is a natural person, a town, or a city. 
Peo. v. New York Tax, etc., Com’rs, 
82 N.Y. 459 [aff 19 Hun 460]. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 322-323] 
of the company,’? although where judgments are 
recovered against the company by such property 
owners for trespass to their easements of light and 
air, such judgments do not result in the acquisition 
of rights by the company and therefore are not to 
be considered as increasing its assessable property.7® 


Earnings and dividends.*® A tax upon the gross 
earnings of elevated railroad companies has been 
regarded as an excise taxS° upon the earnings of the 
railway derived from the transportation of passen- 
gers, as. distinguished from all other income inci- 
dental to the business.8! Also, it is held that a 
statute imposing a tax upon the gross earnings or 
upon dividends declared by elevated railroads in- 
eludes only the earnings derived from,*? or divi- 
dends which may be attributed to,°* the capital 
invested in that portion of the road which is ele- 
vated, and in any event is not so comprehensive as 
to inelude receipts from the employment of the fran- 
chise in ways which could in no sense be viewed 
as incidental to, or a result of; the operation of the 
elevated road.*+ 


[§. 323] m. Telegraph and Telephone Compa- 
nies.5°> Except as and to the extent that the rules 
are changed or modified by particular statutes,®® 
telegraph and telephone companies*’ are subject to 
taxation®S in the same manner as other corpora- 
tions®® or individuals.°° Under general constitu- 


77. People v. Barker, 59 N.E. 137,}P. 541, 34 Cal.App. 379. 
165 N.Y. 305. 92. People v. Gold, etc., Tel. Co., 
78. People v. Barker, supra. 98 N.Y. 67. 
79. Generally see supra §§ 256, 321.] [a] Not f 
80. Boston Elevated Ry. Co. v. for purposes of taxation. 
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tional and statutory provisions for the taxation of 
real and personal property or all property in the 
state, the property of telephone companies is in- 
cluded,®! in like manner as under general statutes 
relating to the taxation of corporations.®? A. stat- 
ute imposing a tax on all telegraph business within 
the state is applicable to all companies which may 
lawfully come into existence under statutes author- 
izing the incorporation of telegraph companies ;%* 
and a company which exercises the powers and priv- 
ileges of a telegraph company®* may be estopped 
from asserting its nonliability to taxation.®® A pro- 
vision of the constitution to the effect that ordinary 
business blocks or property of such companies shall 
be taxed like other property includes all property 
not necessary to the purposes of incorporation or 
the proper conduct of their business.?*® 


Where policy of state is to tax only owner-of prop- 
erty, a tax on all the company’s property, measured 
by a given percentage of its gross receipts in lieu of 
all other taxes, can be imposed only on property 
enact by the company and not on property leased 

veabses 


Property taxable as realty or personalty. Some 
authorities hold that the poles, wires, conduits, and 
instruments are assessable as real estate,?® although 
there are other authorities holding that such prop- 
erty is not taxable as realty.?°® 


ville, ete., R. Co., (Miss.) 13 So. 932. 
(3) And where it leases such line to 
a telegraph company for commercial 
business, it is not taxable as rail- 
road property, but as the property 


Canadian |of the telegraph company. Chicago, 


Commonwealth, 84 N.E. 845, 199 Mass. 
96. 


81. Boston Elevated Ry. Co. v. 
Commonwealth, supra. See infra § 
861. 


82. People ex rel. Interborough 
Rapid Transit Co. v. Williams, 93 N.E. 
505, 200 N.Y. 93. 


83. People ex rel. Interborough 
Rapid Transit Co. v. Williams, su- 
pra. 

84 People ex rel. Interborough 
Rapid Transit Co. v. Williams, su- 
pra. 

85. Ikicense fees generally see 


Telegraphs and Telephones [37 Cyc 
1632]. 


86. See statutory provisions. 


87. See Telegraphs and Telephones 
[87 Cye 1601]. 


88. See infra this section. 
89. See supra §§ 231-261. 
90. See supra §§ 118-230. 
91. Transcontinental Telegraph 


Co. v. Neylan, 167 P. 541, 34 Cal.App. 
379: Atlanta Nat. Bldg., etc., Assoc. 
v. Stewart, 35 S.E. 73, 109 Ga. 80; 
Western 'Union Tel. Co. v. State, 9 
Baxt. (Tenn.) 509, 40 Am.R. 99. 


[a] Subject to “general property 
tax.’»—State v. Lord, 155 N.W. 1061, 
1063, 132 Minn. 93. 


[b] Payment of privilege tax does 
not exempt a telegraph company from 
taxation on its property. Western 
Union Tel. Co. v._ State, 9 Baxt. 
(Tenn.) 509, 40 Am.R. 90. 


[ec] Imposition of tax for local 


purpose held not to preclude state, 


tax on the nonoperative property of 
a telegraph company, in view of the 
constitutional provision requiring all 
property in the state to be taxed in 
proportion to its value. Transcon- 
tinental Telegraph Co. v. Neylan, 167 


Northern Express Co. v. Rosthern, 8 
Sask.L. 285. 


93. Com. v. American 
Co., 44 Pa.Co. 543. 


[a] “Telegraph business.”—Under 
a statute imposing a tax on telegraph 
business done wholly within the state, 
a company whose business consisted 
in transmitting and receiving infor- 
mation by signals over or through 
wires by means of electric currents, 
whereby it performed fire alarm and 
patrol signal service and combina- 
tion night alarm and fire alarm serv- 
ice, was engaged in telegraph busi- 
ness and subject to the tax. Com. v. 
oe Dist. Tel. Co., 44 Pa.Co. 
543. 


[b] “Doing business.”—Under a 
statute providing for the taxation of 
telegraph and telephone companies 
doing business in the state, a com- 
pany was held subject to taxation for 
the public use of a colony in respect 
of cables landed on, extended to, and 
established in, the colony, the public 
use of the colony in respect of tele- 
graph messages transmitted to and 
from places within the colony, and 
telephones operated in the colony. 
Rex v. Anglo-American Tel, Co., 9 
Newfoundl. 290. 


[ec] Bailroad owning and main- 
taining a telegraph line (1) along and 
upon its right of way, used in con- 
nection with the operation of its 
trains and also for general commer- 
cial purposes, was held subject to 
taxation on the property under a stat- 
ute providing for the taxation of 
telegraph companies, although the 
company possessed no franchise from 
the state to engage in such business. 
Minneapolis, etc., R. Co. v. Oppegard, 
tS INE We 8307 18 ND. 17 (2) But a 
railroad which operates a telegraph 
system, but only for its own purposes 
and in connection with the running of 
its trains, is not taxable as a _‘“‘tele- 
graph company.’ Adams v. Louis- 


Dist. Tel. 


ete, oR. Co. %, Rhein, 1 {UN weeseoe 
135 Iowa 404. 

94. Franchises and powers. see 
tee and Telephones [37 Cyc 


95. Minneapolis, etc., R. Co. v. Op- 
pegard, 118 N.W. 830, 18 N.D. 1. 


96. State v. Northwestern Tel. 
Exch. Co., 104. N:W. 1086, 96 Minn. 
389; State v. Northwestern Tel. Exch. 


Co., 87 N.W. 1131, 84 Minn. 459. 
[a] Held taxable as other prop- 
erty: (1) Lot used to a certain ex- 


tent for storage purposes, but for no 
other purpose. State v. Northwest- 
ern Tel. Exch. Co., 87 N.W. 1131, 84 
Minn. 459. (2) Property used for 
storing telephone poles and other 
property necessary and incident to 
the business of the telephone com- 
pany, and aS a means of access to the 
basement of its central exchange 
building, where it did not appear that 
such material could not be stored in 
some other place, nor that there was 
no other means for entering the base- 
ment of the main building. State v. 
Northwestern Tel. Exch, Co., 104 N. 
W. 1086, 96 Minn. 389. 


$7. Southern California Telephone 
Co. v. State Board of Equalization, 
(Cal.) 259 P. 47; Pacific Telephone 
& Telegraph Co. v. State Board of 
Equalization, (Cal.) 259 P. 42. 


98. Western Union Tel. Co. v. 
State, 9 Baxt. (Tenn.) 509, 40 Am.R. 
S0eeWweard -County Virr-sDist= Novet we 
Western Union Telegraph Co., (Tex. 
Civ.App.) 254 S.W. 1114; In re Cana- 
dian Pac. Tel. Co., 34 Can.L.J. 789; 
In re Bell Tel. Co,, 25 Ont.A. 351; Bell 
Tel. Co. v. Ascot Tp., 16 Que.Super. 
436. 

What taxable as realty generally 
see Supra § 239. A 


99. Western Union Telegraph Co. 
v. Modesto Irr. Co., 87 P. 190, 192, 149 
Cal. 662, 9 Ann.Cas. 1190; Portland v. 


334 [61 C.J.] 


Franchises. 


pany.* 
Capital stock and stockholders.® 


a telegraph company to the payment of a tax on its 
capital stock in proportion to the dividends declared 
is not affected by the lease of all its property,® and 
by whomever the stock is held, and irrespective of 
whether the dividend is actually earned, the tax is 
payable in proportion to the dividends declared.” 
Under a Kentucky statute® the stockholder cannot 
be taxed on his stock in a telegraph company so long 


New England Tel., etc., Co., 68 A. 
1040, 103 Me. 240. See Streator Inde- 
pendent Telephone & Telegraph Co. 
v. Interstate Independent Telephone 
& Telegraph Co., 142 Ill.App. 183; 
Peo. v. Hall, 57 Misc. 308, 109 N.Y.S. 
402 [mod on other grounds 114 N.Y.S. 
511, 130 App.Div. 360] (dictum to the 
effect that poles, wires, etc., upon pri- 
vate ground would not be assessable 
as real estate). 


[a] Held not taxable as realty: 
(1) ‘Poles. Streator Independent 
Telephone & Telegraph Co. v. Inter- 
state Independent Telephone & Tele- 
graph Co., 142 Ill.App. 183. (2) Poles, 
wires, etc. Western Union Telegraph 
Co. v. Modesto Irr. Co., 87 P. 190, 149 
Cal. 662, 9 Ann.Cas. 1190. (3) Subter- 
ranean conduits used to convey wires. 
Portland v. New England Tel., etc., 
Co., 68 A. 1040, 103 Me. 240. 


What taxable as personalty gener- 
ally see supra § P 


1. Generally see supra §§ 241-247. 


2. Cal.—Postal Telegraph-Cable 
Co. v. City of Los Angeles, 128 P. 19, 
164 Cal. 156. 


Me.—State v. Western Union Tel. 
Co:, 73, Me; 518. 


N.Y.—Peo. v. Gold, etc., Tel. Co., 98 
N.Y. 67. 


Tenn.—Western Union Tel. Co. v. 
State, 9 Baxt. 509, 40 Am.R. 99, 102. 


Newfoundl.—Rex v. Anglo-Ameri- 
ean Tel. Co., 9 Newfoundl. 290. 


“The privilege is one thing, the 
property owned by the party having 
the privilege, another, each of which 
may be taxed, the one as privilege, 
the other as property.” Western Un- 
ion Tel. Co. v. State, 9 Baxt. (Tenn.) 
509, 40 Am.R. 99, 102. 


[a] If company having no fran- 
chise or authority to carry on a tele- 
graph business assumes such a fran- 
chise and carries on a telegraph busi- 
ness, it is subject to taxation there- 
on. Minneapolis, etc., R. Co. v. Op- 
pegard, 118 N.W. 830, 18 N.D. 1. 


[b] Basis of computing tax.—(1) 
The entire capital stock of a tele- 
graph company, whether expended 
within or without the state, was held 
the proper basis for computing the 
tax on the corporate franchise and 
business of the company under Act 
(1881) e 361, rather than the cost of 
the works of the company within the 
state. Peo. v. Gold, ete., Tel. Co., 98 
N.Y. 67. (2) Valuation of corporate 
franchises and privileges in general 
See infra § 834. 


{e] Tax proportioned to number 
of phones rented or used by the sub- 
scribers of a telephone company is 


Such a company may also be re- 
quired to pay a tax on its franchises,? including its 
secondary and special franchises,*? but it has been 
held that a general statute providing for the taxa- 
tion of all real and personal property in the state 
is not sufficient to authorize the imposition of the 
tax on the special franchises of a telegraph com- 
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property.® 


The liability of | the constitution 


corporation’ and 


an occupation tax, and not a property 
tax. Atlanta Nat. Bldg., etce., Assoc. 
v. Stewart, 35 S.E. 73, 109 Ga. 80. 


{d] Validity of statute.—(1) 
Where the statute provides for the 
collection of a franchise tax by se- 
questration, or by action at law, en- 
forcement of the franchise tax in 
such manner on.a telegraph company 
using post roads does not violate the 
Post Roads Act. People ex rel. 
Postal Telegraph-Cable Co. v. State 
Board of Tax Com’rs, 169 N.Y.S. 139, 
181 App.Div. 777 [aff 120 N.B. 192, 224 
N.Y. 167 (reh den 121 N.E. 885, 224 
N.Y. 601)]. (2) Control and regula- 
tion of postal service in general see 
Post Office §§ 8-10. 


{e] In Kentucky a tax laid on the 
corporate franchise is regarded as a 
property tax purely, and as, in fact, 
a tax on “all of the intangible prop- 
erty of the corporation, including its 
capital.”’” Commonwealth v. Walsh’s 
Es Sop 117 S.W.° 398, 399; 133 9Ky- 


3. Postal Telegraph-Cable Co. v. 
City of Los Angeles, 128 P. 19, 164 
Cal. 156; Western Union Telegraph 
cos Ven dturipurt, » £63 -P. Ll £70; 55. Or 


[a]. In New York (1) telegraph 
companies are within the application 
of the law. taxing “special franchises,” 
which are classified for purposes of 
taxation as real estate and include 
the tangible property of the company 
which is situated in, upon, under, or 
above any street, highway, public 
place, or public waters in connection 
with the special franchises, the val- 
uation for assessment to be made by 
the state board of tax commissioners. 
Peo. v. Woodbury, 63 Misc. 1, 116 N.Y. 
S, 209. (2) The right granted to a 
postal telegraph and cable company 
to construct and operate its lines 
through the streets of a city, and 
thereby to enjoy exclusive occupation 
of the portions thereof, and the ac- 
ceptance of the privileges thus con- 
ferred, created rights known and de- 
scribed as special franchises and sub- 
ject to taxation as real estate under 
the statute. People ex rel. Postal 
Telegraph-Cable Co. v. State Board of 
Tax Com’rs, 120 N.E. 192, 224 NY. 
167; People ex rel. Postal Telegraph- 
Cable Co. v. State Board of Tax 
Com’rs, 169 N.Y.S. 139, 181 App.Div. 
777 [aff 120 N.E. 192, 121 N.E. 885, 
234 N.Y. 167, 601]. 


4 Western Union Telegraph Co. 
v. Hurlburt, 163 P. 1170, 83 Or. 633. 


5. Generally see supra §§ 248-258. 


6. Atlantic, etce., Tel. Co. v. Com., 
66 Pa. 57. 


7 Atlantic, etc., Tel. Co. v. Com., 


Earnings and receipts.° 
a percentage on the gross earnings of the compa- 
ny,!1 and, in so far as the property 1s employed 
in interstate commerce, at a proportionate part of 
the earnings arising from business of an interstate 
character within the state.*? 


ou bo | af oftca? aCe 
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as the company ‘pays taxes on its franchise and 


red 


‘The tax may be fixed at 


Under a provision of 
requiring telegraph and telephone 


companies to pay a state tax on the gross earnings 
from their property, except from lands or ordinary 
business blocks or property owned by them, the earn- 
ings from property necessary to the purposes of in- 


the proper conduct of their busi- 


ness is included,!* but all property which is merely 
held as a collateral or distinct enterprise, and which 
does not promote the purposes for which the main 


supra. 
8 See St. § 4088. 


9. Commonwealth v. Walsh’s Trus- 
tee, 117 S.W. 398, 133 Ky. 103. 


10. Generally see supra § 256. 
11. State v. Northwestern: Tel. 


Exch. Co., 120 N.W. 5384, 538, 107 
Minn. 390. 


“The state has the constitutional 
right to impose a tax upon the prop- 
erty within its borders, regardless of 
the use to which it is devoted by its 
owners, and, as a method of deter- 
mining what is a fair and equitable 
property tax, it may permit the tax 
to be computed on the basis of a 
fixed percentage of the gross earn- 
ings, of the property.” State v. 
Northwestern Tel. Exch.’ Co., supra. 

[a] Nature of tax.—(1) The gross 
earnings tax is a tax on the property 


of the corporation (Southern Califor-- 


nia Telephone Co. v. State Board of 
Equalization, (Cal.) 259 P.-47; Pacific 
Telephone & Telegraph Co. v. State 
Board of Equalization, (Cal.) 259, P. 
42; State v. Northwestern Tel. Exch. 
Co., 120 N.W. 534, 107 Minn. 390), (2) 
and not on the corporation (State v. 
Northwestern Tel. Exch. Co., supra). 
(3) The tax is the equivalent of a tax 
on the property and only differing 
from a tax directly on the property 
by reason of the fact that a different 
method of computation is employed. 
Southern California Tel. Co. v. Los 
aeelss County, 298 PB. 9, 212 Cal. 


[b] Repeal of statute.—L. (1897) 
p 581 ¢ 314, providing for the taxa- 
tion of the gross earnings of tele- 
phone companies, and repealing in- 
consistent acts, repealed only so 
much of L. (1891) p 71 ¢ 8 § 5, as 
amended by L. (1901) p 251 ¢ 180, 
providing for the taxation of both 
telegraph and telephone companies, 
as applied to telephone companies. 
State v. Western Union Telegraph 
Co., 124 N.W. 380, 111 Minn. 21, 126 
N.W. 403. 


12. State v. Northwestern Tel. 
ae Co., 120 N.W. 534, 107 Minn. 


Regulation of interstate commerce 
by tax on receipts and s of 
corporation see Commerce § 156. 


13. State v. Northwestern Tel. 
Exch. Co., 87 N.W. 1131, 84 Minn. 459. 


[a] Property held subject to gross 
earnings tax.—Two tracts and the 
buildings thereon occupied exclusive- 
ly for telephone purposes, and made 
necessary by the magnitude of the 
business, were held subject to the tax 
on gross earnings. State v. North- 
western Tel. Exch. Co., 87 N.W. 1131, 
84 Minn. 459. - 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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business is organized and carried on, is excluded 
from the operation of the provision.1+ Similarly, a 
statute requiring the payment of a tax on the gross 
earnings of property held, owned, or used by tele- 
graph or telephone companies in the operation of 
their business is not applicable to property owned 
by such companies but not necessarily used by them 
in the conduct of their business.15 


Situs.1° Each state may tax so much of the com- 
pany’s property as lies within its own borders, and 
this may be determined either on the mileage basis 
or as a proportional part of the value of its entire 
system or of its whole capital,!7 and while a tele- 
graph eompany which has accepted the provisions 
of the Post Roads Act1t® cannot be excluded by a 
state or prevented from carrying on its business,?® 
it. does not thereby acquire any immunity from state 
taxation on such property owned and used by it 
within the state,?° except as regards its federal fran- 
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Except-as and to the extent that the rules are 
changed or modified by particular statutes,?? turn- 
pike and toll road companies?* are subject to tax- 
ation** in the same manner as other corporations?® 
or individuals.?® Turnpike and toll road companies, 
unless exempt, are subject to taxation upon their 
franchises and property,?? including the roadbed, 
right of way,?’ and other structures upon the soil 
of which they have the exclusive and continued 
possession and control.?9 


[§ 325] 0. Water and Irrigation Companies. Ex- 
cept as and to the extent that the rules are changed 
or modified by particular statutes,?° water and ir- 
rigation companies*! are subject to taxation®? in 
the same manner as other corporations*®? or indi- 
viduals.** A corporation whose stock is held in 
private hands and which was formed for the pur- 
pose of supplying a city with water is not a gov- 


chise.?? 


[§ 324] mn. Turnpike and Toll Road Companies. 


14. State v. Northwestern Tel. 
Exch. Co., 87 N.W. 1131, 84 Minn. 459. 
See supra text and note 96. 


15. State v. Northwestern. Tel. 
ae Co., 104 N.W. 1086, 96 Minn. 
389. 


[a] Effect of classification.—L. 
(1913) ¢ 483 (Gen. St. [1913] § 1988), 
classifying for taxation all property 
subject to a general tax, and not sub- 
ject to any gross earnings or other 
lieu tax, applies to property within 
the state of telegraph companies. 
State v. Lord, 155 N.W. 1061, 1063, 
132 Minn. 93. 


16. Generally see supra § 235. 


17. U.S.—Western Union Tel. Co. 
v. Taggart, 16 S.Ct. 1054, 163 U.S. 1, 
41 L.Ed. 49; Postal Tel. Cable Co. v. 
Adams, 15 S.Ct. 268, 155 U.S. 688, 39 
L.Ed. 311; Massachusetts v. Western 
Union Tel. Co., 11 S.Ct. 889, 141 U.S. 
40, 35 L.Ed. 628; Western Union Tel. 
Co. v. Atty.-Gen., 8 S.Ct. 961, 125 U.S. 
530, 31 L.Ed. 790. 


Ala.—Southern Express Co. v. Mo- 
bile, 49 Ala. 404. 


Me.—State v. Western Union Tel. 
Co., 73 Me. 518. 

Minn.—State v. Northwestern Tele- 
phone Bxch. Co., 120 N.W. 524, 537, 
107 Minn. 390. 


Mo.—State v. Western Union Tel. 
Co., 65 S.W. 775, 165 Mo. 502 [aff 23 
S.Ct. 730, 190 U.S. 412, 47 L.Ed. 1116]. 


N-Y.—Peo. “v. Gold, etc., Tel. Co., 
98 N.Y. 67. 


Or.—Western Union Telegraph Co. 


v. Hurlburt, 163 P. 1170,.83 Or. 633. 


Pa.—Com, v. Western Union Tel. 
Co., 2 Dauph. Co. 40. 


See Western Union Tel. Co, v. Fre- 
mont, 58 N.W. 415, 39 Neb. 692, 26 
L.R.A. 698 (dictum); Great North 
Western Tel. Co. v. Fortier, 12 Que. 
K.B. 405 (act of the legislature of 
Quebec imposing an annual tax on 
telegraph companies having a capital 
exceeding a certain amount was con- 
stitutional). : 


[a] In California a tax on the 
franchise of a telegraph corporation 
granted to it by Civ. Code, § 536, em- 
powering telegraph corporations to 
erect lines over public highways, is 
solely on property within the state, 
and the franchise is taxable, though 
the corporatién possesses a federal 
franchise which is not taxable. 
Western Union Telegraph Co. v. Hop- 
kins, 116 P. 557, 160 Cal. 106. 


from taxation,®® 


[b] Interstate commerce.—(1) A 
telegraph or telephone company em- 
ployed in transmitting messages be- 
tween points in two or more states 
is within the provision of the federal 
constitution as to interstate com- 
merce (see Commerce §§ 40, 58), (2) 
and hence cannot be taxed by a state 
on messages so transmitied or on its 
receipts therefrom (Western Union 
Tel. Co. v. Seay, 10 S.Ct. 161, 132 U.S. 
472, 33 L.Ed. 409 [rev 80 Ala. 2738, 60 
Am.R. 99]; Ratterman v. Western 
Union Tel. Co.,.8-S:Ct. 1127, 127 U.S: 
411, 32 L.Ed.. 229; Western Union 
Tel. Co. v. Pendleton, 7 S.Ct. 1126, 122 
U.S. 347, 30 L.Ed. 1187; Western Un- 
ion Tel. Co. v. Texas, 105 U.S. 460, 
26 L.Ed. 1067), (3) although a tax 


-on the gross earnings of a telephone 


company, measured in amount partly 
from receipts derived from business 
within the state of an interstate char- 
acter, has been regarded as a tax on 
the property of the company. within 
the state, and valid (State v. North- 
western Tel.-Exch. Co., 120 N.W. 534, 
107 Minn. 390). (4) Power of state to 
tax property of telegraph company 
within its borders, although employed 
in interstate commerce see Commerce 
§ 136. See supra text and note 12. 


18. See Act July 24, 1866 [14 U.S. 
St. at L. p 221 ¢'230]; Act '’March I, 
1884. [2870. .S.1Stratsdasip78i ie) 910 


19. Western Union ‘Tel, Coir v. 
Massachusetts, 8 S.Ct. 961, 125 U.S. 
530, 31 L.Ed. 790. 

20. Western Union Tel. Co. v. Mis- 
souri, 23 S.Ct. 730, 190 U.S. 412, 47 
L.Ed. 1116; Massachusetts v. West- 
ern Union Tel. Co., 11 S.Ct. 889, 141 
U.S. 40, 35 L.Ed. 628; Western Union 
Tel. Co. v.. Massachusetts, 8 S.Ct. 961, 
125 U.S. 530, 31 L.Ed. 790; Western 
Union Tel. Co. v. Wright, 158 F. 1004; 
Postal Telegraph-Cable Co. v. City of 
Los Angeles, 128 P. 19, 164 Cal. 156; 
People ex rel. Postal Telegraph-Cable 
Co. v. State Board of Tax Com’rs, 120 
N.E. 192, 224 N.Y. 167; People ex rel. 
Postal Telegraph-Cable Co. v. State 
Board of Tax Com’rs, 169 N.Y.S. 139, 
181 App.Div. 777 [aff 120 N.E. 192, 
{Ie NPE A685, ¢ 224 “NY L67,: COLT; 
Western Union Telegraph Co. vy. 
Hurlburt, 163 P. 1170, 83 Or. 633. 


[a] Special franchises granted by 
state may coexist with any federal 
franchise arising from the acceptance 
of the provisions of the Post Roads 
Act, or from acting under the same, 
and are not superseded or annulled 
thereby, or relieved from taxation. 
Postal Telegraph-Cable Co. v. City of 
Los Angeles, 128 P. 19, 164 Cal, 156; 


ernmental agency or a corporation of the kind prop- 
erly called “public, 


” so as to be immune or exempt 


and, in the absence of any consti- 


People ex rel. Postal Telegraph-Cable 
Co. v. State Board of Tax Com’rs, 120 
N.E. 192, 224 N.Y. 167; People ex rel. 
Postal Telegraph-Cable Co. v. State 
Board of Tax Com’rs, 169 N.Y.S. 139, 
181 App.Div. 777 [aff 120 N.E. 192, 
121 N.E. 885, 224 N.Y. 167, 6011. 


21. See infra § 374 

22. See statutory provisions. 
See Toll Roads [38 Cyc 361]. 
See infra this section. 

See supra §§ 231-261. 

26. See supra §§ 118-230. 


27. Hstes Park Toll Road Co. v. 
Edwards, 32 P. 549,.3 Colo.App. 74; 


Frankfort, ete., Turnpike Co. v. Com., 


82 Ky. 386, 6 Ky.L. 391. 


28. Estes Park Toll Road Coa. v. 
Edwards, 32 P. 549, 3 Colo.App. 74; 
Frankfort, ete., Turnpike Co. v. Com., 
82 Ky. 386, 6 Ky.L. 391. 


[a] Grant of right of way over 
public lands.— Where congress grants 
a right of way over public lands to a 
toll road company, and the company 
accepts the grant and constructs its 
road thereon, the road, including the 
roadbed and right of way, is the prop- 
erty of the company and subject to 
taxation in the county where it is lo- 
eated. Estes Park Toll, Road Co. v. 
Edwards, 32 P. 549, 3 Colo.App. 74. 


29. In re President, etc., of Albany 
& B. Turnpike Road, 87 N.Y.S. 1104, 
94 App.Div. 509. 


[a] Easement in highway.—In 
New York where a turnpike company 
was authorized to improve and con- 
vert a former public highway into a 
toll road, it was held that, although 
the company did not own the fee in 
the road it had an easement which 
was subject to taxation as real estate. 
In re President, etce., of Albany & B. 
Turnpike Road, 87 N.Y.S. 1104, 94 
App.Div. 509 [rev on other grounds 
sub nom. People v. Selkirk, 73 N.E. 
248, 180 N.Y. 401]. 


s0. See statutory provisions. 

21. See Waters [40 Cyc. 774, 825, 
842]. 

32. See infra this section. 

83. See supra §§ 231-261. 

34. See supra §§ 118-230. 

35. Des Moines Water Co.’s Appeal, 
48 Towa 324; Peo. v. Forrest, 97 N.Y. 
97. But see Milford Water Co. v. 


Hopkinton, 78 N.H. 451, 192 Mass. 492 
(holding that the test is whether the 
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tutional or statutory exemption,®* and where the 
right has not been restricted by contract,®* such 
companies are subject to taxation under general 
provision relating to the taxation of real and per- 
sonal property,?* on their franchises,*® including 


company is engaged in the adminis- 
tration of a public trust with the 
power to take land for that purpose, 
and who owns or uses the property). 


[a] Company organized merely for 
controlling flow of water of a stream 
by means of a system of reservoirs 
in which the water was stored, and 
released in times of shortage, was not 
subject to taxation under a statute 
providing for the taxation of corpo- 
rations selling or distributing water 
for power purposes. State v. Mad 
River Co., 101 A. 496, 92 Conn. 35. 


Taxation of municipal waterworks 
see infra § 368. 


36. Exemption of water companies 
from taxation see infra § 497. 


87. Stein v. Mobile, 17 Ala. 234. 


838. Stein v. Mobile, supra; Des 
Moines Water Co.’s Appeal, 48 Iowa 
324; Peo. v. Forrest, 97 N.Y. 97. 


[a] Water company not a manu- 
facturing corporation.—A water com- 
pany organized to conduct water into 
a town and distribute it by means of 
pipes is not a manufacturing com- 
pany, so as to render pipes, gates, and 
faucets used by it in distributing the 
water taxable under a statute relat- 
ing to the taxation of “machinery” of 
manufacturing corporations. Dudley 
-v. Jamaica Pond Aqueduct Corp., 100 
Mass. 183. 


[b] Not “transportation company.” 
—A water company cannot be regard- 
ed as a transportation company and 
subject to taxation as such because 
of the fact that its pipes are laid in 


the public streets for the conveyance. 


of water. New York & New Jersey 
Water Co. v. Hendrickson, 97 A. 153, 
88 N.J.Law 595 [aff 101 A. 168, 90 N. 
J.Law 537]. 


Taxation generally of: 


ia property see supra §§ 154, 
240. 


Real property see supra §§ 135, 539. 


39. State v. United Electric Light 
& Water Co., 97 A. 857, 90 Conn. 452; 
In ‘re Opinions of the Justices, 106 
A. 865, 118 Me. 503, 523; State v. Du- 
luth Gas & Water Co., 78 N.W. 1082, 
76 Minn. 96, 57 L.R.A. 63. 


[a] Franchise to be corporation 
may be taxed. Spring Valley Water 
Works vy. Schottler, 62 Cal. 69; State 
v. Duluth Gas & Water Co., 78 N.W. 
1032, 76 Minn. 96, 57 L.R.A. 63. 


[b] Franchise is separately taxa- 
ble under the Voorhees Act (P. L. 
[1900] p 502) and should not be taxed 
with the other property as a going 

'concern. Millville Water Co. v. Board 
of Equalization of Taxes of New Jer- 
sey, 86 A. 449, 450, 84 N.J.Law 411. 


[c] Right of water company to 
take water from the supply of a 
manufacturing company is taxable as 
a part of the water company’s prop- 
erty. Millville Water Co. v. Board 
of Equalization of Taxes of New Jer- 
sey, 86 A. 449, 450, 84 N.J.Law 411. 


Taxation of franchises generally 
see supra §§ 241-247. 


Arig Ala.—Stein v. Mobile, 17 Ala. 


Cal.—Spring Valley Water Works 
v. Schottler, 62 Cal. 69 [aff 4 S.Ct. 48, 
1LOVUES 234% 28nd ws]; 


Ky.—Owensboro Waterworks Co. 
v. Owensboro, 74 S.W. 685, 24 Ky.L. 
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2530 [reh den 75 S.W. 268, 25 Ky.L. 
434]. 


Minn.—State v. Duluth Gas & Wa- 
ter Co., 78 N.W. 10382, 76 Minn. 96, 57 
L.R.A. 63. 


Miss.—Adams v. Bullock, 47 So. 
527, 94 Miss. 27, 19 Ann.Cas. 165. 


N.J.—Trenton Water Power Co. v. 
Parker, 32 N.J.Law 426. 


Wis.—Washburn v. Washburn Wa- 
terworks Co., 98 N.W. 539, 120 Wis. 
By das 


“There can be no doubt but that the 
grant of the exclusive privilege to 
construct a waterworks plant in the 
city . - and the right to use the 
streets for this purpose is the grant 
of a franchise within the narrowest 
definition of the word. It is the 
grant of a valuable right, constitutes 
property, and is taxable.” Adams v. 
Bullock, 47 So. 527, 529, 94 Miss. 27, 
19 Ann.Cas. 165. 


[a] Asi personal property.—The 
franchises of a corporation consist- 
ing of the exclusive privilege to con- 
struct waterworks in a city and use 
the streets for that purpose is taxa- 
ble as personal property. Stein v. 
Mobile, 17 Ala. 234; Adams v. Bul- 
lock, 47 So. 527, 94: Miss. 27, 19 Ann. 
Cas. 165. 


[b] Franchise is not taxable as 
constituting “capital invested in mer- 
chandise and manufacturing.” Adams 
v. Bullock, 47 So. 527, 529, 94 Miss. 
27, 19 Ann.Cas. 165. 


{c] Taxed as capital stock.— 
Where franchises have been taxed as 
a part of the capital stock, they can- 
not be separately taxed. State v. Du- 
luth Gas & Water Co., 78 N.W. 1032, 
76 Minn. 96, 57 L.R.A. 68. See infra 
text and note 46. 


41. State v. Duluth Gas & Water 
Co., 78 N.W. 1032, 76 Minn. 96, 57 L. 
R.A. 63. 


[a] Solvent credits cannot be 
taxed as constituting ‘capital invest- 
ed in merchandise and manufactur- 
ing.”” Adams v. City Waterworks and 
Light Co., (Miss.) 47 So. 531; Adams 
v. Vicksburg Waterworks Co., 47 So. 
530, 531, 94 Miss. 601. 


42. Cal.—Kern Valley Water Co. 
v. Kern County, 70 P. 476, 137 Cal. 
511; California Domestic Water Co. 
v. Los Angeles County, 101 P. 547, 10 
Cal.App. 185. 


Colo.—Colorado Fuel, ete, Co. v. 
Pueblo Water Co., 53 P, 232, 11 Colo. 
App. 352. 


Ili.—Shelbyville Water Co. v. Peo- 
Die ae N.E. 678, 140 Ill. 545, 16 L.R. 
De 


Iowa,—Oskaloosa Water Co. v. Os- 
kaloosa Bd. of Equalization, 51 N.W. 
18, 84 Iowa 407, 15 L.R.A. 296; Des 
ee Water Co.’s Appeal, 48 Iowa 


Me.—Paris v. Norway Water Co., 27 
A. 143, 85 Me. 330, 35 Am.S.R.'371, 21 
L.R.A. 525. 


Mich.—Grand Haven v. Grand Ha- 
ven Waterworks, 78 N.W. 890, 119 


Mich. 652; Monroe Water Co. v. 
Frenchtown Tp. 57 N.W. 268, 98 
Mich. 431. 


S.C.—Paris Mountain Water Co. v. 
Woodside, 131 S.B. 37, 183 S.C. 383. 


Vt.—Willard v. Pike, 9 A. 907, 59 
Vt. 202. 


~ [§ 825 


their franchise or exclusive right to supply water 
for the city,*® as well, as on their other property.** 
For the purpose of taxation, the waterworks, reser- 
voirs, mains, and pipes laid in the streets are usu- 
ally considered real estate,*” although in some cases 


See Coffin v. Artesian Water Co., 79 
N.E. 262, 193 Mass. 274 (pipes and 
mains laid by a water company upon 
private lands under a lease from the 
owners of the fee are not subject to 
taxation as personal property, no de- 
cision being made, however, as to 
whether they might be taxed as real 
estate). 


[a] Buildings and machinery of 
a water company have been regarded 
as real estate for the purposes of tax- 
ation. Colorado Fuel & Iron Co. v. 
Pueblo Water Co., 53 P. 232, 11 Colo. 
App. 352; Shelbyville Water Co. v. 
People, 30 N.E. 678, 140 Ill. 545, 16 
L.R.A. 505; Des Moines Water Co.’s 
Appeal, 48 Iowa 324. 


[b] Mains have been held appur- 
tenant to the waterworks or main 
structure, although not laid on lots 
owned by the company, and it is stat- 
ed that they acquire their real estate 
character by being so appurtenant. 
Des Moines Water Co.’s Appeal, 48 
Iowa 324. 


[c] Rights of way and other ease- 
ments included in the pipe line sys- 
tem have also been regarded as real 
estate for the purposes of taxation. 
Paris Mountain Water Co. v. Wood- 
Side; 131 (SiH) Sijlissus Casson 


[d] As part of plant.—Water 
mains and pipes may be included as 
a part of, the general plant, which is 
regarded.as an entity for the pur- 
poses of taxation. Colorado Fuel & 
Iron Co. v. Pueblo Water Co., 53 P. 
232, 233, 11 Colo.App. 352. 


[e] As “capital invested in mer- 
chandise and manufacturing.’’—The 
water mains, pipes, hydrants, de- 
tached machinery, pumps, and imple- 
ments have been held subject to tax- 
ation “as capital invested in mer- 
chandise and manufacturing.” Adams 
v. City Waterworks and Light Co., 
(Miss.) 47 So. 531; Adams v. Vicks- 
burg Waterworks Co., 47 So. 530, 531, 
94 Miss. 601. But see Coffin v. Arte- 
sian Water Co., 79 N.E. 262, 193 Mass. 
274 (holding that pipes and mains 
cannot be taxed as machinery em- 
ployed in manufacture). 


{f] As land.—The pipes and mains 
are separately taxable as land, and 
should not be included in the value 
of the buildings and other improve- 
ments. Calgary Gas, etc., Co. v. Cal- 
gary, 2 Terr.L. 449. : 


[eg] Listing of property as realty 
or perscnalty is not conclusive of its 
character as such under taxing stat- 
utes. Colorado Fuel & Iron Co. v, 
Pueblo Water Co., 538 P. 232, 11 Colo. 
App. 352. 


[h] Courts resort to the statutes 
when there are any in order to deter- 
mine whether the property is to be 
regarded as realty, recurring to the 
description of the property, its uses, 
and objects. Colorado Fuel & Iron 
Co. v. Pueblo Water Co., 53 P. 232, 11 
Colo.App. 352. 


[i] Foreign corporation.—Pipes 
and mains cannot be considered as 
“machinery employed in manufac- 
tures” within the meaning of an ex- 
ception making such property of for- 
eign corporations subject to taxation. 
Coffin v. Artesian Water Co., 79 N.E. 
262, 193 Mass. 274. Taxation of for- 
eign corporation generally see infra 
§§ 326-342. : 


[j] In Canada it has been held 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 325-326] 


pipes and mains laid in streets have been classed 
for taxation as personal property.+? 


Capital stock.** A tax on the capital stock of a 
water company is a tax on all of its tangible and 
intangible assets,*® including all of the franchises 


of the company.*® 


Gross receipts tax.*7 A tax on the gross earnings 
of such companies has been held to be in the nature 


of a franchise or business tax.*§ 


Leased property.‘® 


that reservoirs and other improve- 
ments of a water company on land 
owned by the company are subject 
to taxation as real estate, but that 
pipes laid under streets are not real 
estate but personal property. St. 
Croix Electric Light, ete., Co. v. Mill- 
town, 31 N.B. 452. 


43. Shelbyville Water Co. v. Peo- 
ple, 30 N.E. 678, 140° Ill. 545, 16 L.R. 
A. 505; Chelsea Waterworks v. Bow- 
Tex, ht, ©O.B. 358) 49 BCT. 2858,: 117 
Reprint 1316; St. Croix Electric 
Tight. etc., Co. v. Milltown, 31 N.B. 


wey Generally see supra §§ 248-— 


45. State v. Duluth Gas & Water 
Co., 78 N.W. 1032, 76 Minn. 96, 57 
L.R.A. 63. 


[a] Thus water pipes, gates, shut- 
offs, cocks, and faucets are subject to 
taxation as a part of the stock of the 
corporation. Dudley v. Jamaica Pond 
Aqueduct Corp., 100 Mass. 183. 


46. State v. Duluth Gas & Water 
Co., 78 N.W. 1032, 76 Minn. 96, 57 L. 
R.A. 63. 


47. Generally see supra § 256. 


48. State v. United Electric Light 
& Water Co., 97 A. 857, 90 Conn. 452. 


{a] Company held taxable on to- 
tal gross receipts and not on receipts 
from transportation. New -York & 
New Jersey Water Co. v. Hendrick- 
son, 97 A. 153, 88 N.J.Law 595 [aff 101 
A. 168, 90 N.J.Law 56537]. 


[b] Water power company.—A 
corporation formed for the purpose 
of harnessing water power and erect- 
ing mills, and employing and letting 
them, is not subject to taxation on 
its income where there is no statute 
subjecting any of its personal prop- 
erty to taxation, but the whole value 
of its personal estate is included in 
the value of the shares of stock and 
taxed to the holders of the shares. 
Boston Water Power Co. v. Boston, 9 


Mete. (Mass.) 199. 

49. Generally see supra §§ 183, 
184. 

50. Bellows Falls Canal Co. v. 
Town of Walpole, 83 A. 95, 76 N.H. 
384. 

51. See Waters [40 Cyc 825]. 

52. Kern Valley Water Co. v. Kern 


County, 70 P. 476, 137 Cal. 511; Wyom- 
ing Cent. Irr. Co. v. Farlow, 114 P. 
$35, 116 P. 1021, 19 Wyo. 68. 


{a] Ordinarily weirs or dams in 
a canal are an inseparable part of it, 
and are realty. Kern Valley Water 
Co. v. Kern County, 70 P. 476, 137 Cal. 
511. 3 


*By HENRY H. SKYLES (§§ 326-342 inclusive). 
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In New Hampshire a water 
company has been taxed on reservoirs and flowage 
rights owned by it, although the same were leased 
to other parties where the company failed to show 
that it was not in the possession and occupation of 
the property or did not consent to the payment of 


TAXATION 
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Water companies formed for purposes of irriga- 
tion’! may be taxed on canals, and other property 
belonging to them,°* but which is separately owned 
and used in the operation of a canal, should be taxed 


to the owner when known.5®? 


[§ 326] 3. Foreign Corporations**4—a. In Gen- 
eral. As no state is bound, except as a matter of 


comity, to recognize corporations created by other 
states or to permit them to transact business with- 


{b] Gevees connected with the 
canal are properly taxed as a part of 
the canal and should not be separate- 
ly taxed as an improvement under the 
constitutional provision requiring im- 
provements to be separately taxed. 
Kern Valley Water Co. v. Kern Coun- 
ty TOP 40654187 Cal sit, 


53. Kern Valley Water Co. v. Kern 
County, supra. 


[a]. Weirs or dams are properly 
capable of separate ownership, and, 
as other property, should be assessed 
to the owner. Kern Valley Water Co. 
nea County, 70 P. 476, 137 Cal. 


54. Cross references: 

Classification for purpose of taxation 
see supra § 61. 

Exemption of foreign ‘corporations 
from. taxation see infra § 479. 

License fee or tax on foreign corpo- 
ration see Commerce §§ 153-156; 
Licenses § 88. 

Income tax on foreign corporations 
see infra XX. 


Mode of assessment see infra § 862. 
Place of taxation see infra § 672. 


Taxation of property of nonresidents 
in general see supra §§ 200-205. 


55. See Corporations, §§ 3928-3931. 
56. Sée infra § 328. 
57. See infra § 337. 


58. U.S.—Horn Silver Min. Co. v. 
People, 12 S.Ct. 403, 148 U.S. 305, 36 
L.Ed. 164; Home ‘Ins. Co. v. New 
York, 10 S.Ct. 593, 134 U.S. 594, 33 
L.Ed, 1025; Pembina Consol. Silver 
Min., etc., Co. v. Pennsylvania, 8 S.Ct. 
737, 125 U.S. 181, 31 L.Ed. 650; Liver- 
pool, etce., L., etc., Ins. Co. v. Oliver, 
10 Wall. 566, 19 L.Ed. 1029; Ducat v. 
Chicago, 10 Wall. 410, 19 L.Hd. 972; 
Paul v. Virginia, 8 Wall. 168, 19 L. 
Ed. 357; Southern Cotton Oil Co. v. 
Wemple, 44 F. 24. 


Ill.—Peo. v. Kent, 133 N.E. 276, 300 
Tll. 324; Western Union Tel. Co. v. 
Lieb, 76 Ill. 172; Cincinnati Mut. 
Health Assur. Co. v. Rosenthal, 55 
Ill, 85, 8 Am.R. 626; Ducat v. Chica- 
go, 48 Ill. 172, 95 Am.D. 529 [aff 10 
Wall. 410, 19 L.Ed. 972]; Firemen’s 
Benev. Assoc. v. Lounsbury, 21 Ill. 
511, 74 Am.D. 115. ; 


Ky.—Com. v. Milton, 12 B.Mon. 212, 
54 Am.D. 522. 

La.—State v. Fosdick, 21 La.Ann. 
434; State v. Lathrop, 10 La.Ann. 398. 

Me.—State v. Western Union Tel. 
Co., 73 Me. 518. 


Mass.—Parker v. Rising Sun Street 
Lighting Co., 118 N.E. 871, 229 Mass. 
494; Singer Mfg. Co. v. Essex Coun- 


in its limits,5® a foreign corporation which carries 
on business within a state®® or employs capital there- 
in®? and enjoys the benefits and protection of its 
laws, is, the same as domestic corporations, subject 
to such conditions and burdens in respect to taxa- 
tion, as the state may impose,°*® and subject to the 


ty, 1 N.E. 419, 139 Mass. 266; Boston 
Loan Co. v. Boston, 137 Mass. 332; 
Oliver v. Liverpool, etc., L., etc., Ins. 
Co., 100 Mass. 531 [aff 10 Wall. 566, 
19 L.Ed. 1029]; Atty.-Gen. v. Bay 
ee Min. Co., 99 Mass. 148, 96 Am.D. 


N.J.—State v. Berry, 19 A. 665, 52 
N.J.Law 308 [aff 21 A. 490, 53 NJ. 
Law 212]; Tatem v. Wright, 23 N.J. 
Law 429. 


N.Y.—Peo. v. Roberts, 53 N.E. 685, 
159 N.Y. 70, 45 L.R.A. 126; Peo. v. 
Wemple, 29 N.E. 1002, 131 N.Y. 64, 
27 Am.S.R. 562; Peo. v. Equitable 
Trust Co., 96 N.Y. 387; Peo. v. Imlay, 
20 Barb. 68; New York Fire Dept. v. 
Noble, 3 E. D. Smith 440; De Groot v. 
Van Duzer, 20 Wend. 390. 


Ohio.—Western Union Tel. 
Mayer, 28 OhioSt. 521. 


Okl.—Board of Com’rs of Oklahoma 
County v. Ryan, 232 P. 834, 107-Okl. . 
278; In re Indian Territory Illuminat- 
ing, Oil Coy, (142 PP. (997, 43> OKLD3807, 
[rev on other grounds 36 S.Ct. 453, 
240 U.S. 522, 60 L.Ed. 779]. 


Pa.—Norfolk, etc., R. Co. v. Com., 
6 A. 45, 114 Pa. 256 [rev on other 
grounds 10 S.Ct. 958, 136 U.S. 114, 34 
L.Ed. 394]; Com. v. Gloucester Ferry 
Co., 98 Pa. 105 [rev on other grounds 
5 S.Ct. 826, 114 U.S. 196, 29 L.Hd. 158); 
Com. v. Texas, ete., R. Co., 98 Pa. 90; 
Com. v. Equitable Life Assur. Soc., 40 
Y oabateat Potter v. Warder, 28 Pa. 
Co. 183. 


Philippine-—Compania General de 
Tabacos v. Internal Revenue Col- 
lector, 51 Philippine 154. 


Va.—Union Tanning Co. v. Com- 
monwealth, 96 S.E. 780, 123 Va. 610. 


Wis.—Milwaukee Fire Dept. 
Helfenstein, 16 Wis. 136. 


[a] Jurisdiction of state (1) to 
impose a tax upon a foreign corpora- 
tion doing business in the state is 
gained by reason of the business 
which the corporation is privileged 
to do under the protection of the state 
laws. Peo. v. Roberts, 53 N.E. 685, 
159 N.Y. 70, 45 L.R.A. 126... (2) “The 
state’s right to impose a tax on the 
privilege of doing business within her 
borders being corollary to her right 
to exclude the corporation from doing 
any business at all - each case 
must turn on whether the corpora- 
tion has entered the state’s borders.” 
Procter & Gamble Co. v. Newton, 289 
F, 1013. 


[b] Foreign insurance company, 
for example may be taxed either by 
requiring a fixed annual sum to be 
paid into the state treasury, or by 
making the property actually held or 
owned, or the amount of business 
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restriction that its tax laws must not operate as 
an- interference with foreign or interstate com- 
merce,®® or unjustly discriminate between different 
foreign corporations of the same class after they 
have been admitted to do business within the state 
and complied with the conditions originally im- 
posed.*° Such a corporation is not immune or ex- 
empt from state taxation, either in its corporate 
person or its property, because the federal govern- 
ment employs it in carrying out its policy toward 
a tribe of Indians.*! 


Provisions under which tax may be imposed. 
While of course such tax may be imposed by ex- 
press provision on foreign corporations as such,°* 
still, except where a different intent is indicated by 
the statute,** a foreign corporation doing business 
in the state,°* is subject to taxation under a general 
tax law imposing taxes on “persons,”** “persons and 
associations,’’®* “all eompanies and corporations,’’®? 
or nonresidents*® doing business within the state. 


[§ 327] b. Corporations or Bodies Subject to Tax 
—(1) In General. In accordance with the general 
rules as to what corporations are foreign®*” a cor- 
poration chartered by one state is “foreign” in each 
of the other states, within the meaning of the tax 
laws®® although its only business within the state 
is to operate a leased property or business;7° and 
the mere fact that a controlling interest in its stock 
is owned by residents of the state does not give it 


TAXATION 
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[§§ 826-328 


a domestie domicile for purposes of taxation.”* 


Foreign telegraph company does not, by accept- 
ance of the Post: Roads Act of 1866,7* acquire any 
immunity from state taxation, but is subject to tax- 
ation in the same manner as other foreign corpo- 
rations.?® 


Joint stock association. For the purpose of taxing 
foreign corporations a joint-stock association, which 
has the ordinary corporate attributes and possesses 
the general incidents of a corporation,’* even though 
the statute under which it is formed declares that 
it is not a corporation.7® 


Limited partnership. For the purpose of taxing 
foreign corporations, a limited partnership associa- 
tion, having all the essential attributes of a corpo- 
ration, may be considered as a corporation."® 


Manufacturing corporation.77 A statutory provi- 


sion that foreign manufacturing corporations doing 


business in the state shall conform to the laws of 
the state as to returns for taxation, the same as 
domestic corporations, applies to a foreign corpora- 
tion engaged in converting standing trees into sawed 
lumber.?® 


[§ 328] (2) Carrying on Business within State.’° 
Taxes may be imposed on, and only on, a foreign 
corporation which is carrying on business within 
the state,*° and a mere registration and authoriza- 


transacted by the corporation the 
basis of the taxation. Peo. v. Kent, 
133 N.E. 276, 300 Ill. 324. 


Conditions, restrictions, and regu- 
- lations gemerally see Corporations §§ 
3948-3999, 


59. See Commerce §§ 1538-156; Cor; 
porations, §§ 3955, 3956. 


60. Henderson v. London, etce., 
Ins. Co., 34 N.E. 565, 135 Ind. 23, 41 
Am.S.R. 410, 20 L.R.A. 827. 


Constitationality of tax statutes 
discriminating between foreign and 
care © corporations see supra §§ 
89-43. 


61. In re Indian Territory Ilu- 
minating Oil Co. v. State of Oklahoma, 
142 P. 997, 43 Okl. 307 [rev on other 
grounds 36 S.Ct. 453, 240 U.S. 522, 60 
L.Ed. 779]. 3 


Exemptions from taxation in gen- 
eral see infra § 479. 


Immunity from taxation generally 
see infra § 376. 


62. See statutory provisions. 


63. British Commercial L, Ins. Co. 
v. New York Tax, étc., Com’rs, 31 N. 
Y. 32, 1 Abb.Dec. 199, 1 Keyes 308, 18 
Abb.Pr. 118, 28 How.Pr. 41. 


64. See infra § 328. 


65. Boston Loan Co. v. Boston, 137 
Mass. 332; Blackstone Mfg: Co. v. 
Blackstone, 13 Gray (Mass.) 488; 
British Commercial L. Ins. Co. v. New 
WOrky bas @LC., (COM Ts, ol Ney. Saud 
Abb.Dec. 199, 1 Keyes 303, 18 Abb.Pr. 
118, 28 How.Pr. 41. 


66. Peo. v. McLean, 5 Abb.N.Cas. 
(N.Y.) 137 [aff 17 Hun 204 (aff 80 N. 
Yap 4) 


67. Central Petroleum Co. vy. Com., 
25 Leg.Int. (Pa.) 316. 


68. People v. Barker, 35 N.E. 1073, 
140 N.Y. 148, 23. LRA, 95. 


6814. See Corporations §§ 3923- 
3926. 


69. Lehigh Valley R. Co. v. Mutch- 
ler, 42 N.J.Law 461; People v. Miller, 
71 N.E. 930, 179 N.Y. 227; People v. 
Roberts, 47 N.E. 974, 154 N.Y. 1; 
Easton Bridge v. County, 9 Pa. 415; 
Com. y. Delaware, etc., Canal Co., 2 
Am.L.J. (Pa.) 89; Com. v. Arizona, 
ete., Prospecting, ete., Co., 1 Dauph. 
Co. (Pa.) 306. " 


70. Postal Tel.-Cable Co. v. Barn- 
ard, 37 Ill.App. 105; State v. Dela- 
ware, etc, R. Co., 30 N.J.Law 4738 
[rev 31 N.J.Law 531, 86 Am.D. 226]. 


71. Monidah Trust vy. Sheehan, 123 
P. 692, 45 Mont. 424. 


72. See Telegraphs and Telephones 
[3% Cye1622)- : 


73. <Atty.-Gen. v. Western Union 
Tel. Co., 11 S.Ct. 889, 141 U.S. 40, 35 
L.Ed. 628; Western Union Tel. Co. v. 
Wright, 158 F. 1004. 


74 Oliver v. Liverpool, etc, L., 
ete., Ins. Co., 100 Mass. 531 [aff 10 
Wall. (U.S.) 566, 19 L.Ed. 1029]; State 
v. Berry, 19 A. 665, 52 N.J.Law 308 
{aff 21 A. 490, 53 N.J.Law 212]; Cleve- 
land-Cliffs Iron Co. v. Madigan, 17 
OhioCir.Ct.N.S. 340; State v. Adams 
Express Co., 3 OhioS.&C.P. 326, 2 Ohio 
N.P. 98 [aff 44 N.E. 506, 55 OhioSt. 
69]. But see Sanford v. Gregg, 58 F. 
620 (holding that a joint stock asso- 
ciation having its property vested in 
trustees, in whose name all legal pro- 
ceedings are conducted, the interests 
of the members being represented by 
shares, which are transferable on 
certain conditions, and the company 
not being dissolved on the death of a 
shareholder, is not a corporation, and 
its capital stock is not taxable as the 
stock of a company incorporated in 
another state). 


{a] Shares in a foreign stock as- 
sociation (1) for the purpose of taxa- 
tion are not to be distinguished from 
shares in a corporation. Cleveland- 
Cliffs Iron Co. v. Madigan, 17 OhioCir. 
Ct.N.S. 340. (2) Taxation of shares 
in foreign corporation see infra §§ 


341, 342. 


Joint stock association distinguish- 
ed from corporation in general see 
Joint Stock Companies § 4. 


Oliver v. Liverpool, ete, L., 
etc., Ins. Co., 100 Mass. 531 [aff 10 
Wall. (U.S.) 566, 19 L.Ed. 1029]. 


76. Tide Water Pipe Co. v. State 
Bd. of Assessors, 31 A. 220, 57 N.J. 
Law 516, 27 L.R.A. 684. 


Limited partnership as corporation 
in general see Corporations § 1012. 


Partnership distinguished from cor- 
poration see Corporations § 35. 


77. Exemption from taxation see 
infra §§ 484-488. 


ernie oie of in general see supra § 


78. Pierce v. Yeaton, 100 A. 604, 78 
N.H. 378. 


; as As to franchise tax see infra 


Income tax on foreign corporations 
see infra XX. 


80. U.S.—Procter & Gamble Co. v. 
Newton, 289 F. 1013. a 


Ark.—State v. American Refrigera- 
poe Transit Co., 237 S.W. 78, 151 Ark, 


Cal.—Union Tank Line Co. y. Rich- 
ardson, 191 P. 697, 183 Cal. 409. 


Ill.—Baltica Ins. Co. v. Carr, 162 N. 
E. £78, 330 Ill. 608. 


La.—Bemis Bro. Bag Co. vy. Louis- 
eee Commission, 103 So. 337, 158 
a. 1. 


N.Y.—People ex rel. Texas Co. v. 
Gilchrist, 168 N.E. 449, 252 N.Y. 19; 
People v. Wemple, 29 N.E. 812, 129 | 
N.Y. 558. 


eens eiragh v. Sandall, 26 N.B. 
[a] A foreign corporation, in es- 


tablishing its domicile and beginning 
to do business, in the state subjects 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§ 328] 


tion to do business is not sufficient for this pur- 
pose.* In accordance with the general rules as to 
what constitutes carrying on business by a foreign 
corporation,** in order to subject a foreign corpo- 
ration to such a tax it is not essential that the whole 
of its business should be done within the state,** 
but it is sufficient if a substantial part of its reg- 
ular business is so carried on;8+ and a foreign ecor- 
poration is within the taxing law when it maintains 
a branch office within the state, or a sales agency, 
to which its goods are consigned, from whence they 
are sold, and where the proceeds are collected and 
a bank account kept;*°. or where it becomes a spe- 
cial partner in, and contributes to, the capital of a 
-limited partnership within the state, which is en- 


its person, property, and business to 
the jurisdiction of the state and con- 
Sequently to the taxing power. Be- 
mis Bro. Bag Co. v. Louisiana Tax 
Commission, 103 So. 337, 158 La. 1. 


{b] Parent or subsidiary company. 
——A statute directing consolidated re- 
ports of parent and subsidiary corpo- 
rations, where the subsidiaries are 
doing business within the state, and 
authorizing the commission to impose 
the tax provided by that article as 
though the entire net income and seg- 
regated assets were those of one cor- 
poration, without expressly requiring 
the tax to be assessed against the 
parent corporation, authorizes a tax 
on the parent corporation only in case 
it is doing business within the state, 
so as to be subject to the tax. 
ter & Gamble Co. v. Newton, 289 F. 
1013. 


[ce] Car-loaning companies.—A 
constitutional provision for the levy, 
assessment, and collection of taxes 
upon railroads, including refrigerator, 
oil, stock, fruit, and other car-loan- 
ing and other car companies operating 
upon railroads in the state, author- 
izes the taxation of all car-loaning 
companies which are carrying ‘on 
their business upon railroads in the 
state. Union Tank Line Co. v. Rich- 
ardson, 191 P. 697, 183 Cal. 409. 


[d] Foreign insurer qualifying to 
do business in state, and paying privi- 
lege fee, but transacting no business 
and collecting no premiums in state, 
can not be taxed on net receipts for 
business done in state. -Baltica Ins. 
Co. v. Carr, 162 N.E. 178, 330 Ill. 608. 


81. People v. Alaska Pac. S. S. Co., 
187 P. 742, 182 Cal. 202; In re Mc- 
Mullin’s Estate, 116 A. 232, 272 Pa, 
284. 

As to franchise tax see infra § 3306 

82. See Corporations §§ 3976-3999. 


83. People v. Horn Silver Min. Co., 
11 N.E. 155, 105 N.Y. 76 [aff 12 S.Ct. 
403, 143 U.S. 305, 36 L.Hid. 164]. 


84. U.S.—Central Coal & Coke Co, 
v. Carselowey, 40 F.(2d) 540 [aff 45 
F.(2d) 744]. 

Mass.—Judson Freight Forwarding 
Co. “a Commonwealth, 136 N.E. 375, 
242 Mass. 47, 27 A.L.R. 1131. 


N.Y.—People v. Horn Silver Min. 
Co., 11 N.B. 155, 105 N.Y. 76 [aff 12 
S.Ct. 403, 143 U.S. 305, 36 L.Ed. 164]. 


Pa.—Commonwealth v. Wilkes- 
Barre & H. R. Co., 95 A. 915, 251- Pa. 
6; Commonwealth v. Fidelity & De- 
posit Co. of Maryland, 90 A. 437, 244 
Pa. 67 [aff 36 S.Ct. 298, 240 U.S. 319, 
60 L.Hd. 664]. 


R.1.—Rhode Island Hospital Trust 
Co. v. Rhodes, 91 A. 50, BY Gis som eae 3 


[a] “Phe question is to be deter- 
mined by the effect of all the com- 
bined acts which the company 1s 
shown to perform.” Commonwealth 


Proc-- 
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country.®° 


v. Johnson, 30 Pa.Dist. 211, 212. 


[b] Ilustrations—(1) <A foreign 
corporation organized to acquire coal 
rights and complying with state laws, 
and acquiring coal and coal rights in 
the state, is doing business therein. 
Central Coal & Coke Co. y. Carselo- 
wey, 40 F.(2d) 540 [aff 45 F.(2d) 744]. 
(2) A foreign corporation which holds 
its directors’ meetings and maintains 
a bank account in’ the state and has 
as one of its direct objects the pur- 
chase of the stocks and bonds of local 
corporations, and the performance of 
every act necessary to the actual busi- 
ness which the company transacts is 
done here, and it merely keeps its 
transfer books and holds its annual 
meetings in its home state, it is do- 
ing business in the state, within the 
meaning of the tax law, imposing a 
tax on all certificates of indebtedness 
owned or held in the state. Common- 
wealth v. Wilkes-Barre & H. R. Co., 
95 A. 915, 251 Pa. 6. 


{c] Execution of bonds by foreign 
surety companies within the state is 
taxable as business done within the 
state. Commonwealth v. Fidelity & 
Deposit Co. of Maryland, 90 A. 437, 
244 Pa. 67 [aff 36 S.Ct. 298, 240 U.S. 
319, 60 L.Ed. 664]. 


As carrying on business by foreign 
corporation in general see Corpora- 
tions § 3977. 


85. Singer Mfg. Co. v. Adams, 165 
EB.” 877, 91 C.C.A.) 461 -[dism’ 30..S8.Ct. 
577, 216 U.S. 617, 54 L.Ed. 639]; South- 
ern Cotton Oil Co. v. Wemple, 44 F. 
24; Armour Packing Co. v. Clark, 52 
S.E. 145, 124 Ga. 369; People v. Wells, 
76 N.E. 24, 183 N.Y. 264; People v. 
Feitner, 60 N.E. 1118, 167 N.Y. 622; 
People v. Roberts, 52 N.E. 1102, 158 
N.Y. 162; People v. Horn Silver Min. 
Co., 11 N.E. 155, 105 N.Y. 76 [aff 12 S. 
Ct. 408, 143 U.S. 305, 36 L.Ed. 164]; 
People y. Glynn, 109 N.Y.S. 868, 125 
App.Div. 328; People v. Feitner, 62 
N.Y.S. 1107, 49 App.Div. 108; People 
v. Barker, 48 N.Y.S. 558, 23 App.Div. 
530 [aff 49 N.H. 1102, 155 N.Y. 665]; 
People v. Roberts, 36 N.Y.S. 368, 91 
Hun 158 [aff 44 N.E. 1127, 149 N.Y. 
608 (aff 19 S.Ct. 58, 70, 171 U.S. 658, 43 
L.Ed. 323)]; People v. Campbell, 30 
N.Y.S. 472, 80 Hun 466 [aff 40 N.E. 
239, 145 N.Y. 587]; People v. Wemple, 
15 N.Y.S. 446, 61 Hun 83 [aff 29 N.E. 
1002, 181 N.Y. 64, 27 Am.S.R. 542, re- 
arg den 30 N.E. 866]; People v. New 
York Tax, ete., Com’rs, 79 N.Y.S. 485, 
39 Misc. 282; People v. Feitner, 65 N. 
Y.S, 518, 31 Mise. 553; People.‘ v. 
Wells, 83 N.Y.S. 936, 41 Misc. 144. 


[a] Thus a foreign corporation 
which has local agencies in the state, 
in control of salesmen, who sell in a 
limited number of counties and re- 
port to such local agencies, which 
report to a district agency in another 
state, is subject to a tax as doing 
business within the state. Singer 
Mfg. Co. v. Adams, 165 F. 877, 91 C.C. 
1A. 461 [appeal dism 30 S.Ct. 577, 216 
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gaged in importing and has the sole sale of the 
manufactures of such corporation made in a foreign 
A railroad corporation is considered as 
doing business in the state, within the statute, where 
a portion of its line is built and operated.’* ; 


What not carrying on business. A foreign corpo- 
ration is not subject to a tax for carrying on busi- 
ness within the taxing state, because of an isolated 
or occasional sale or other business transaction there- 
in,S* or by the maintenance of an office or salesroom 
within the state merely as an incident to the busi- 
ness done at the home office,*® as where it is kept 
merely as a convenient place for interviewing cus- 
tomers, or where directors’ meetings are held, trans- 
fer books kept, and dividends declared,®® or merely 


U.S. 617, 54 L.Ed. 639]. 


{[b] Foreign banking corporation 
having its principal office in the state, 
and branch offices and agencies in oth- 
er cities managed from the main: of- 
fice, is doing business within the 
state, within the meaning of the tax 
law. People v. Raymond, 102 N.Y.S. 
85, 117 App.Div. 62 [aff 80 N.E. 1117- 
mem, 188 N.Y. 551 mem]. 


86. Peo. v. Roberts, 46 
152 N.Y. 59, 36 L.R.A. 756. 


87. Erie, R. Co. v. Pennsylvania, 21 
Wall. (U.S.) 492, 22 L.Ed. 595; Com. 
v. New York, etc., R. Co., 18 A. 412, 129 
Pa. 463, 15 Am.S.R. 724. 


Taxation of railroads in general see 
supra §§ 307-322. 


What constitutes doing business by 
foreign railroad in general see Kail- 
roads § 57. 


88. U.S.—Cooper Mfg. Co. v. Fer- 
guson, 5 S.Ct..739, 113 U:S. 727,.28 L. 
RI. eon « 


Mo.—Missouri Coal, etce., Co. 
Ladd, 61 S.W. 191, 160 Mo. 435. 


N.Y.—People v. Horn Silver Min. 
Co. CLIN. Bs 2555> £05) Nev. 76> fated 2 
S.Ct. 403, 143 U.S. 305, 36 L.Ed. 164]. 


Pa.—Commonwealth  v. Wilkes- 
Barre & H. R. Co., 95 A. 915, 251 Pa. 
6; Kilgore vs Smith, 15 A. 698, 122 
Pa. 48; Com. v. Standard Oil Co., 101 
Pa. 119; Com. vy. Johnson, 30 Pa.Dist. 
211; Com. v. Equitable L. Assur. Soce., 
40 Pa.Co. 500. 


PortoRico.—Union Central L. Ins. 
Co. v. Gromer, 19 Porto Rico 856. 


As not doing business by foreign 
corporacion 1m general see Corpora- 
tions §§ 3979-3981. 


@9. Ayer, etc., Tie Co. v. Keown, 
93 S.W. 588, 122 Ky. 580, 29 Ky.L. 
110, 400; Boston Inv. Co. v. Boston, 
383 N.E. 580, 158 Mass. 461; People v. 
Wells. 90 N.Y.S. 313, 98 App.Div. 82 
[aff 75 N.E. 11382, 182 N.Y. 553]; Peo- 
pie v. barker, 49 N.Y.S. 151, 5 App. 
Div. 246 [aff 44 N.E. 1128, 149 N.Y. 
623]. 


{a] Thus a foreign corporation, 
with its plant for making clothes lo- 
eated in another state, from which it 
sends goods to a salesroom maintain- 
ed in another state, where it has a 
manager, two salesmen, a typewriter, 
and a bill and shipping clerk, and a 
stock of goods, about one-tenth: of 
which are sold in that state, and the 
balance are reshipped, and not main- 
taining a bank account in the state, 
is not subject to taxation under a gen- 
eral tax law relating to nonresidents 
doing business in the state and havy- 
ing capital there invested in such 
business. People v. Wells, 90 N.Y.S. 
313, 98 App.Div. 82 [aff 75 N.E. 1132, 
182 N.Y. 553]. 


90. People v. Horn Silver Min. Co., 


11 N.E. 155, 105 N,Y. 76 [aff 12 S.Ct. 
403, 148 U.S. 305, 36 L.Ed. 164]; Peo. 


N.E. 161, 
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for the purpose of soliciting business;*! or for the 
exhibition of samples and the taking of orders, when 
such orders must be sent to the home office to be 
filled ‘and accounts settled there;®* or by the con- 
signment of goods of a foreign corporation to a res- 
ident commission merchant for sale,?* or where it 
does business only through traveling salesmen, who 
transmit all cash collected and contracts to agencies 
outside the state;°* or by the investment of capi- 
tal in temporary loans within the state;°* and if 
the statute requires both the carrying on of busi- 
ness and the employing of capital within the state, 
carrying on of business without employing capital 
is not sufficient to subject it to the tax.°® A foreign 
corporation which leases its property in the state 
to another engaged in business in the state, is not 
itself engaged in business therein,®’ unless the fact 
of leasing is one of the principal objects of the cor- 
poration’s business.°® A telephone company organ- 
ized in a foreign state and which operates in the tax- 
ing state only through domestic corporations, to 
which it grants licenses or leases, not constituting 
them its agents, cannot be said to carry on business 
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[§§ 328-329 


in the latter state.®® 


Owning and holding. stock in domestic company. 
In accordance with general rules,! a foreign corpo- 
ration is not “doing” or “transacting business” in 
the state within the meaning of a tax statute by 
reason of the fact that it owns and holds stock of 
a domestic corporation engaged in “doing” or “trans- 
acting business” therein,? unless it appears that the - 
affairs of the domestic company are directly con- 
trolled and operated by the holding company,’ or 
that the acquisition of such stock is one of the di- 
rect objects of the foreign corporation,* and it re- 
ceives its profits in the shape of dividends on such 
stock.® oie 


[§ 329] ce. Subjects of Tax—(1) Franchises and 
Privileges*°—(a) In General. The state cannot tax 
a foreign corporation in respect to its franchise of 
corporate existence, the right to be a corporation," 
but the privilege of doing business in a given state, 
in its corporate character, may be and often is con- 
sidered as a franchise and taxed as such.§ There- 


ple v. Feitner, 78 N.Y.S. 1017, 77 App. 
Div. 189. 
91. People v. Roberts, 51 N.Y-S. 


866, 30 App.Div. 150; People v. Rob- 
erts, 47 N.Y.S. 949, 22 App.Div. 282; 


Commonwealth vy. Johnson, 30 Pa. 
Dist. 211. 
92. People v. Roberts, 50 N.Y.S. 


355, 27 App.Div. 455, 5 N.Y.Ann.Cas. 
279; People v. Roberts, 48 N.Y.S. 1028, 
25 App.Div. 13; People yv. Roberts, 
47 N.Y.S. 949, 22 App.Div. 282; Peo- 
ple v. Wells, 85 N-Y.S. 533, 42 Misc. 
86 [aff 87 N.Y.S. 1144, 93 App.Div. 
613]; Commonwealth v. Johnson, 30 
Pa.Dist. 211. 


[a] Employment of agents to so- 
licit orders and make sales is not of 
itself sufficient to bring a corporation 
within the statute. Commonwealth 
vy. Johnson, 30 Pa.Dist. 211. 


93. People v. Roberts, 48 N.Y.S. 
1028, 25 App.Div. 13; Commonwealth 
vy. Johnson, 30 Pa.Dist. 211. 


94. Singer Mfg. Co. v. Adams, 165 
F. 877, 91 C.C.A. 461 [appeal dism 30 
S.Ct. 577, 216 U.S. 617, 54 L.Ed. 639]. 


95. People v. New York Tax, Etc., 
Com’rs, 59 N.Y. 40 [rev 1 Thomps.&C. 
630]; Union Central L. Ins. Co. v. 
Gromer, 19 PortoRico 856. 


Taxation of capital employed with- 
in state see infra §§ 337, 338. 


96. People vy. Roberts, 47 N.E. 974, 
154 N.Y. 1; Peo: v. Roberts, 53 N.Y.S. 
1112, 32 App.Div. 631. 


Taxation of capital employed with- 
in state see infra §§ 337, 338. 


97. State v. American Refrigerator 
Transit Co., 237 S.W. 78, 151 Ark. 
581; Union Tank Line Co. v. Day, 79 
So. 334, 143. La. 771. 


[a] Illustration.—A foreign tank 
line company, whose business is leas- 
ing tank cars to railroads, business of 
operating cars being that of lessees, 
and the company having no office, 
place of business, agent, or employé 
in the state, is not “doing business” 
in state within a statute, authorizing 
the assessment of rolling stock of for- 
eign corporations doing business in 
state. Union Tank Line Co. v. Day, 
79 So. 334, 143 La. .771. 


98. Union Tank Line Co. y. Rich- 
ardson, 191 P. 697, 183 Cal. 409. 

_[a] Car-loaning company.—A for- 
eign corporation having its principal 


place of business in another state, and 
engaged in acquiring oil-tank cars 
and leasing them to shippers through- 
out the United States is a car-loaning 
company operating upon railroads in 
the state within a constitutional pro- 
vision for taxes upon railroads, in- 
cluding oil, stock, fruit, and other 
car-loaning and other car companies 
operating upon railroads in the state, 
where it causes certain of its oil cars 
to come into the state and to be haul- 
ed over and upon the railroads of the 
state, notwithstanding the cars are 
operated by the lessees under a con- 
tract made outside the state and by 
its terms all control over the cars is 
relinquished to the lessee. Union 
Tank Line Co. v. Richardson, 191 P. 
697, 183 Cal. 409. 


99. People v. American Bell Tel. 
Co, 522 NES 10bT, allt NVs 2414s Conn, 
v. American Bell Tel. Co., 18 A. 122, 
P29 WPaw 2. 


1. See Corporations § 3998. 


2. Procter & Gamble Co. v. New- 
ton, 289 F. 1013; People ex rel. Edi- 
son Light, etc., Co. v. Kelsey, 91 N.Y. 
S. 709, 101 App.Div. 205; In re Mec- 


Mullin’s Estate, 116. A. 232, 272 Pa.; 


ae Com. v. Standard Oil Co., 101 Pa. 


[a] Holding stock in subsidiary 
corporation.—The mere fact that 
some, or even all, of the stock of a 
subsidiary corporation doing busi- 
ness within the state is owned by a 
foreign corporation, does not estab- 
lish that the foreign holding corpora- 
tion is doing business within the 
state, So as to be subject to the state 
tax on that privilege, if the affairs 
of the subsidiary are directly control- 
led by its own officers, though they 
may be subject to indirect control of 
the holding corporation. Procter & 
Gamble Co. v. Newton, 289 F. 1013. 


3. Procter & Gamble Co. vy. New- 
ton, supra. 


4. People ex rel. Manhattan Silk 
Co. v. Miller, 109 N.Y.S. 866, 125 App. 
Div. 296 [aff 91 N.H. 1119, 197 NY. 
5777; Commonwealth y. Wilkes- 
Barre & H. R. Co., 95 A. 915, 251 Pa. 6. 


5. People v. Miller, 109 N.Y.S. 866, 
125 App.Div. 296 [aff 91 N.E. 1119, 
TOE INDY Sb iis 


[a] Doing business for profit.—A’ 
foreign corporation, receiving divi- 
dends on stock in another corporation, 
whose stock it is one of its purposes 


to hold, is doing business for a profit, 
so as to render it taxable within the 
state. People ex rel. Manhattan Silk 
Co. v. Miller, 109 N.Y.S. 866, 125 App. 
Div. 296 [aff 91 N.E. 1119, 197-N.Y. 
577]. But see People v. Kelsey, 91 
N.Y.S. 709, 101 App.Div. 205 (holding 
that a foreign corporation whose en- 
tire assets are merely invested in the 
stock of a domestic corporation and 
whose sole income is derived from the 
dividends upon that stock is not doing 
business within the state). 


6. Cross references: 

As to corporations engaged in inter- 
state commerce see Commerce §§ 
153-156. 


Corporate franchises and privileges 
as Subject to taxation in general 
see supra §§ 241-247. 


License fee or tax on foreign corpora- 
tion see Licenses §§ 57, 88. 


7. London, etce., Bank v. Block, 117 
F. 900 [rev on other grounds 136 F. 
138, 69 C.C.A. 136]; Com. v. Ledman, 
106 S.W. 247, 127 Ky. 603, 32 Ky.L. 
452; People v. Equitable Trust Co., 
96) N.Y. 387. 


[a] In Kansas the right of the 
state to tax the franchise of corporate 
existence of a domestic corporation 
based on the amount of its capital 
stock (see supra § 247) notwithstand- 
ing a part of its business may consist 
of interstate commerce (see Com- 
merce § 154), applies to a foreign cor- 
poration which is entitled to privi- 
leges equal to those granted to domes- 
tic corporations. Lusk vy. Sessions, 
147 PB. 794, 95 Kan. 271 [aff 36 S.Ct. 
263, 240 U.S. 236, 60 L.Ed. 621]. 


8. London, etce., Bank v. Block, 117 
F. 900 [rev 136 F. 138, 69 C.C.A. 136]; 
People v. Ford Motor Co., 204 P. 217, 
188 Cal. 8; Western Union Tel. Co. v. 
Mayer, 28 OhioSt. 521. And see cas- 
es infra notes 10-13. 


“When. a corporation engages in 
business in a state other than the 
state wherein it was chartered, the 
actual exercise of the power to engage 
in business creates valuable intangi- 
ble property in the foreign state 
where the business is transacted. In 
other words, the actual exercise of 
the power to do business is also a 
franchise and such a franchise has a 
substantial existence in every state 
where the business is transacted. 
. . . In so far as this franchise, or 
intangible property, consists of the 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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fore unless a state has, by contract or otherwise,° 
deprived itself of the power to impose taxes upon 
corporations subject to its laws,'° it may, subject 
to constitutional requirements and restrictions,!1 
impose a tax on a foreign corporation carrying on 
business within the state, on the franchise or priv- 
ilege of doing business therein.!2 
the statute requires such tax only from foreign 
corporations authorized to do business in the state, 
a foreign corporation may be taxed on doing busi- 
ness in the state independent of any legal authority 
to transact such business;'* and, if it is actually 


exercise of the power to transact in- 
trastate business within the foreign 
state, it may be taxed by that state.” 
People v. Ford Motor Co., 204 P. 217, 
188 Cal. 8, 10. 


Franchises in general see Franchis- 
es 26 C.J. p 1005. 


9. Exemption see infra § 479. 


Estoppel see supra § 15. 


10. Republic Acceptance Corpora- 
tion v. De Land, 275 F. 632. 


11. See supra § 7 et seq. 


12. U.S.—Horn Silver Min. Co. v. 
New York, 12 S.Ct. 403, 143 U.S. 305, 
36 L.Ed. 164; Liverpool, etc., L., etc., 
Ins. Co. v. Oliver, 10 Wall. 566, 19 L. 
Ed. 1029; Paul v. Virginia, 8 Wall. 
168, 19 L. Ed. 357; Republie Accept- 
ance Corporation vy. De Land, 275 F. 
632; London, etc., Bank v. Block, 117 
F. 900 [rev on other grounds 136 F. 
138, 69 C.C.A. 136]. 


Ala.—Atlantie Coast Line Ry. Co. 
v. State, 85 So. 424, 204 Ala. 80. 


Ark.—Arkansas & Memphis Ry. 
Bridge & Terminal Co. v. State, 295 
S.W. 378, 174 Ark. 420 [cert den 48 S. 
Ct. 85, 275 U.S. 548, 72 L.Ed. 419]. 


Cal.—People v. Ford Motor Co., 204 
Pas tSou Calo. 


- Conn.—William <A. Slater Mills v. 
Gilpatric, 117 A. 806, 97 Conn. 521. 


Kan.—State vy. Independence Gas 
Co., 163.P. 148, 99 Kan. 671,, L.R.A. 
1917D 1070; State v. Sessions, 147 P. 
789, 95 Kan. 272 [aff 38 S.Ct. 60, 245 
U.S. 627, 62 L.Ed. 518 mem]. 


Ky.—Baltimore & O. S. W. R. Co. 
v. Commonwealth, 198 S.W. 35, 177 
Ky. 566; Com. v. Chesapeake, etc., R. 
Co., 87 S.W. 1077, 120 Ky. 678, 27 Ky. 
L. 1084; Com. v. Milton, 12 B.Mon. 
212, 54 Am.D. 522. ‘ 


Mass.—Lawton Spinning Co. v. 
Commonwealth, 121 N.E. 518, 232 
Mass. 28; Atty.-Gen. v. Bay State 
Min. Co., 99 Mass. 148, 96 Am.D. 717; 
Blackstone Mfg. Co. v. Blackstone, 13 
Gray 488. 


Miss.—Clarksdale Ins. Agency v. 
Cole, 40 So. 228, 87 Miss. 637. 


Mo.—State v. Western Union Tel. 
Co., 65 S.W. 775, 165 Mo. 502 [aff 23 
S.Ct. 730, 190 U.S. 412, 47 L.Ed. 1116]. 


Mont.—Northwestern Mut. Life Ins. 
Lo. v. Lewis & Clarke Co., 72 P. 982, 
28 Mont. 484. 


N.J.—Tide Water Pipe Line Co. v. 
Berry, 21 A. 490, 53 N.J.Law 212; 
Tatem v. Wright, 23 N.J.Law 429. 


N.Y.—People v. Wemple, 33 N.E. 
W200 en LoSaNeYeNL, Lo RAS 6945." Peo- 
ple v. Horn Silver Min. Co., 11 N.E. 
155, 105 N.Y. 76 [aff 12 S.Ct. 403, 148 
U.S. 305, 36 L.Ed. 164]; Salisbury 
Axle Co. v. Lynch, 252 N.Y.S. 322, 233 
App.Div. 49; People v. Wemple, 15 
N.Y.S. 446, 61 Hun 83 [aff 29 N.E. 
1002, 131 N.Y. 64, 27 Am.S.R. 542 (re- 
arg den 30 N.H. 866)]. 


N.C.—New Hanover County v. Ar- 
‘mour Packing Co., 47 S.E. 411, 135 N. 


TAXATION 


therein.1® 
Except where 


C. 62. 


Ohio.—Southern Gum Co.-y. Laylin, 
64 N.E. 564, 66 OhioSt. 578. 


Pa.—Com. v. New York, etc., R. Co., 
18 A. 412, 129 Pa. 468, 15 Am.S.R. 
724; Com. v. Maryland Fidelity, etc., 
Co., 40 Pa.Co. 539. 


Utah.—International Smelting Co. 
v. Tooele County, 182 P. 841, 54 Utah 


591. 

Va.—Slaughter vy. Com., 13 Gratt. 
(54 Va.) 767. 

[a] Tax in year of publication of 


statute.—Although a statute provid- 
ing for such a tax is not published 
until April of the year in which it is 
approved it may require payment of a 
tax for that year and is valid. State 
v. Sessions, 147 P. 789, 95 Kan. 272 
[aff sub nom. Chicago, R. I. & P. R. 
Co. y. State of Kansas ex rel. Brew- 
ster, 38 S.Ct. 60, 245 U.S. 627, 62 L.Ed. 
518 mem]. 


[b] Estoppel to dispute liability 
to tax.—Marconi Wireless Telegraph 
Co. of America v. Commonwealth, 106 
N.E. 310, 218 Mass. 558, Amn.Cas. 
1916C 214, judgment affirmed in part 
and reversed in part Cheney Bros. Co. 
v. Commonwealth of Massachusetts, 
38 S.Ctu 295, 246 U.S. 147, 62 L.Ed. 
632. 


{c] Naked right of eminent domain 
possessed by a foreign company and 
used in connection with its right to 
operate within the state, being such 
a right as cannot be transferred, sold, 
or mortgaged as other property, and 
which can only be enjoyed after com- 
plying with the requirements of the 
statute, giving it such right, is not 
such a franchise as is subject to tax- 


ation. International’ Smelting Co. v. 
Tooele County, 182 P. 841, 54 Utah 
591. 

[d] Status of corporation.—An or- 


der of a board of compromise created 
by statute providing that a corpora- 
tion by way of compromise consents 
to file an instrument designating an 
agent and place of business in the 
state under a statute requiring for- 
eign corporations to file such instru- 
ment, but reserves its rights as a 
domestic corporation, is not conclu- 
sive that the corporation is a foreign 
and not a domestic corporation with 
regard to the amount of a franchise 
tax. Atlantic Coast Line Ry. Co. v. 
State, 85 So. 424, 204 Ala. 80. 


Power of to tax in general see 
supra § 7 et seq. 


13. Jordan v. Grandfield Bridge 
Co., (Tex.Civ.App.) 290 S.W. 866 (in- 
applicable to unregistered foreign cor- 
poration). 


14. People v. Tropical Fruit Co., 
228 N.Y.S. 189, 223 App.Div. 864 [aff 
170-N.E. 160, 252 N.Y... 605]; “People 
v. Coe Mfg. Co.,.2446N-Y.S.. 41, (137 
Mise. 878. 


15. Commonwealth vy. Southern 
Ry. Co., 237 S.W. 11, 193 Ky. 474. 


[a] Thus under Ky. St. §§ 4077- 
4091, inclusive, which provides for 
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doing business within the state, it is subject to the 
tax although it is doing the business in the name 
of a domestic company,'® and even though it was. 
admitted to the state prior, to the enactment of the 
statute, if it thereafter continues to do business 
It has been held, however, that if a for- 
eign corporation having the right to do business 
in the state, exercises no special privilege not en- 
joyed by other citizens, it is not subject to taxation 
thereon as a franchise.17 

Nature of tax.'!8 
such a franchise is assessable at its actual cash 


It has been held that where 


) 


assessment, valuation, etc., of in¢ 
tangible property of railroads and 
requires a report of a common carrier 
with lines extending beyond the state 
of the length of its entire lines and 
assesses the proportional part of its 
intangible property that its owned 
and controlled lines in Kentucky bear 
with the owned and controlled lines 
constituting its entire right of way, 
the “Southern Railway Company,” by 
owning all the stock, having the same 
board of directors, the same treas- 
urer, and by holding the Southern 
Railway Company in Kentucky out to 
the nublic in its circulars, folders, ad- 
vertising, etc., as part of the Southern 
system, was the owner and actually 
operated the lines of the Southetn 
Railway Company of Kentucky, not in 
its name, but in that of the Kentucky 
Company, and a franchise tax should 
have been assessed against the South- 
ern Railway Company’s Kentucky 
portion of its intangible property. 
Commonwealth v. Southern Ry. Co., 
237 S.W. 11, 193 Ky. 474. 


16. Mengel Box Co. v. Stevens, 210 
S.W. 635, 141 Tenn. 373. 


[a] In Pennsylvania a foreign cor- 
poration which was doing business 
and employed its capital in the state 
prior to the passage of the Act 1901 
(P. L. 150) is not liable for a bonus 
under the act, either on its capital 
theretofore employed or on an _ in- 
crease of capital employed thereafter. 
Commonwealth v. Danville Bessemer 
Co., 56 A. 871, 207 Pa. 302 [aff 12 Pa. 
Dist. 503]; Com. v. Gandy Belting Co., 
36 Pa.Co. 493. 


17. American Express Co. v. Har- 
rington, 169 P. 466, 54 Mont. 245; 
Wells Fargo & Co. v. Harrington, 169 
P. 463, 54 Mont. 235, 


[a] “An express company, in the 
conduct of its business, enjoys no 
greater privilege in this state than a 
messenger boy who carries packages 
from one place to another for hire. 
The expressman, whose outfit con- 
sists only of a horse and wagon, and 
who moves baggage, furniture and 
like articles for hire, is engaged in 
the express business and enjoys all 
the rights and privileges granted to 
Wells Fargo & Co. An express com- 
pany has no greater rights in the 
streets, roads and other public places 
than the humblest pedestrian. Any- 
thing that it can do the private citizen 
can do to the extent of his capacity. 
Every other one of the corporations 
enumerated in the Revenue Act en- 
joys some special privileges and ad- 
vantages which the citizens generally 
do not possess. In other words, the 
legislature has distinguished the 
privileges conferred by the govern- 
ment upon the people generally, from 
those special privileges conferred 
upon certain persons, associations and 
corporations, and has designated a 
privilege of the latter class by the 
term ‘franchise.’” Wells Fargo & Co. 
v. Harrington, 169 P. 4638, 54 Mont. 
235, 240. 

18. On corporate franchises and 
privileges in general see supra §§ 
241-247, 
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value and includes the actual exercise of the right 
to do business as a corporation in the state it is 
subject to a property tax as intangible property.*® 
But where it is based on the proportion of capital 
stock represented by property in the state it 1s 
an excise on the privilege of doing business and 
not a property tax;?° and is not an income tax, 
although it is measured by income.* 


Validity.22 The validity of such a tax does not 
depend upon the mode adopted in fixing its amount 
for a specified period, or upon the time of its pay- 
ment;?° but is determined by the law as it stands 
on the date of assessment,?* and if the excise tax 
law is valid as to a foreign corporation when the 
excise is assessed on it, and the excise is assessed 
according to the law, at such time, the tax is valid, 
regardless of previous infirmities in the law.?°® 
Where such tax is based on a portion of the corpo- 
ration’s net income during the preceding year de- 


termined by the proportion of the aggregate value , 


of specified classes of assets within the state to 
the aggregate value of all such classes of assets 
wherever located it is not invalid merely because 


TAXATION 


[§§ 329-330 


in the preceding year the business conducted within 
the state yielded no net income;”* and where it is 
based upon the proportion of the company’s sub- 
seribed capital stock employed within the state, it 
is not invalid as imposing a tax on property outside 
the state;27 nor, where it is based on income,?® is 
it invalid as imposing a tax on one corporation 
measured by the income of another corporation as 
applied to a corporation acquiring the assets of 
another corporation.?° 


[§ 330] (b) Doing Business or Employing Capi- 
tal. Subject to the general rules as to what con- 
stitutes doing business*® or employing eapital*! by 
a foreign corporation within the state, ordinarily, in 
order that such a corporation may be subject to a 
franchise tax, it must carry on business within the 
state,?2 and where the statute requires that the cor- 
poration must also employ capital within the state, 
both the doing of business and employment of cap- 
ital must concurrently exist.22 Such a tax cannot 
be imposed on a corporation which is not engaged 
in business or employing capital in the state,°* as 
where its aétivities in the state are merely incidental 


19. People v. Ford Motor Co., 204 
P. 217, 188 Cal. 8 (under Const. art 13 
§ ay. subd (d) and St. [1911] p 530 


20. State v. Chicago Land & Tim- 
ber Co., 292 S.W. 98, 173 Ark. 234; 
American Uniform Co. v. Common- 
wealth, 129 N.E. 622, 237 Mass. 42; 
International Paper Co. v. Common- 
wealth, 117 N.E. 246, 228 Mass. 101 
[rev on other grounds 38 S.Ct. 292, 246 
U.S. 135, 62 L.Ed. 624, Ann.Cas.1918C 
617]; S. S. White Dental Mfg. Co. 
v. Commonwealth, 98 N.E. 1056, 212 
Mass. 35, Ann.Cas.1913C 805 [aff. Bal- 
tic Mining Co. v. Commonwealth of 
Massachusetts, 34 S.Ct. 15, 231 U.S. 
68, 58 L.Ed. 127]; State v. Pierce Pe- 
troleum Corporation, 2 S.W.(2d) 790, 
318 Mo. 1020; People ex rel. Bass, 
Ratcliff & Gretton v. State Tax Com- 
mission, 133 N.E. 122, 232 N.Y. 42 
[aff 189 N.Y.S. 952, 198 App.Div. 963, 
(att 45 (S:Ctw (825° 266" US. 271," 69 La. 
Ed. 282)]; People v. Wemple, 15,.N.Y. 
S. 446, 61 Hun 83 [aff 29 N.E. 1002, 
131 N.Y. 64, 27 Am.S.R. 542 (rearg den 
30 N.E. 866)]. 


[a] Thus a tax imposed on foreign 
corporations having a usual place of 
business in the commonwealth, meas- 
ured in part by the value of the “‘cor- 
porate excess” employed in the com- 
monwealth and in part by the net 
income derived from the business car- 
ried on within the commonwealth, is 
an ‘excise’ on the privilege of having 
a place of business in the state, and 
not a property tax. Judson Freight 
Forwarding Co. v. Commonwealth, 
136 N.E. 375, 242 Mass. 47, 27 A.L.R. 
ebauile 


Excise defined see Internal Revenue 
Sra. 

21. People v. State Tax Commis- 
sion, 133 N.E. 122, 232 N.Y. 42 [aff 45 
S.Ct.. 82, 266 U.S. 271, 69 IiKd. 282]; 
R2ihrench: Cos vy. (Lynch, -2i51 NoY:S. 
418, 233 App.Div. 178. 


Income tax in general see infra 
ra 


22. Constitutional requirements 
and restrictions as to tax laws in gen- 
eral see infra § 9 et seq. 


23. William A. Slater Mills v, Gil- 
patric, 117 A. 806, 97 Conn. 521. 


24. Old Dominion Co. v. Common- 
wealth, 129 N.E. 613, 237 Mass. 269. 


25. Old Dominion Co. v. Common- 


wealth, supra. 


26. Bass, Ratcliff & Gretton v. 
State Tax Commission, 45 S.Ct. 82, 
266 U.S. 271, 69 L.Ed. 282 [aff 133 N.E. 
122,-232, N.Y. 42). 


[a] Tho franchise tax is not in- 
valid as a tax on property outside of 
the state in case of levy of a tax on 
a foreign corporation which has de- 
rived no income from its business 
within the state, but has derived in- 
come from business outsite the state, 
by comparison of the total assets 
with the assets in the state. People 
ex rel. Bass, Ratcliff & Gretton v. 
State Tax Commission, 133 N.B. 122, 
232° N.Y 42 [atl 189" N.Y.S-) 9525, 198 
App.Div. 963, and aff 45 S.Ct. 82, 266 
U.S. 271, 69 L.Ed: 282]. 


27. State v. Margay Oil Corpora- 
tion, 269 S.W. 68, 167 Ark. 614. 


28. Taxation of earnings or re- 
ceipts in general see infra §§ 339, 340. 


29. R. T. French Co. v. Lynch, 251 
N.Y.S. 418, 233 App.Div. 178. 


30. See supra § 328; Corporations 
§§ 3976-3999. 


Sl. See infra § 338. 


32. Ark.—Arkansas & Memphis 
Ry. & Terminal Co. vy. State, 295 S.W. 
378, 174 Ark. 420 [cert den 48 S.Ct. 85, 
275 U.S. 548, 72 L.Ed. 419]. 


Cal.—People v. Alaska Pac. 
Cor. £87 =P i425 1.82) Cals 202% 


Mass.—Old Dominion Co. v. Com- 
monwealth, 129 N.E. 613, 237 Mass. 
269. 


Ss. 8S. 


N.Y.—People ex rel. Manila Blec- 
tric R. R. & Lighting Corporation vy. 
Knapp, 128 N.E. 892, 229 N.Y. 502; 
Feonte v. Roberts, 47 N.E. 974, 154 


Tenn.—Mengel Box Co. v. 
210 S.W. 635, 141 Tenn. 373. 


[a] The condition of doing busi- 
ness in the state, implies that the for- 
eign corporation is accomplishing acts 
and activities within the state which 
the state might reasonably and with 
ordinary interstate comity interdict 
or prevent, and the doing of which is 
a privilege which requires govern- 
mental consent, supervision, and con- 
trol, and which necessitates or seeks 
governmental opportunity and protec- 
tion, to be compensated or balanved 
by contributions, through taxation, to 


Stevens, 


the burden of government. People 
ex rel. Manila Electric R. R. & Light- 
ing Corporation v. Knapp, 128 N.E. 
892,229 N.Y. 502. 


[b] Mining and smelting corpora- 
tion operating in Arizona, which 
maintained an office in Massachusetts, 
there keeping the treasurer’s books of 
account, and its general books, and 
paying corporate debts and dividends 
from a local bank account to creditors 
and stockholders, is engaged in local 
business in Massachusetts so as to be 
subject to the excise tax. Old Domin- 
ion Co. v. Commonwealth, 129 N.E. 
613, 237 Mass. 269. 


[ce] Construction and maintenance 
of a bridge is “doing business” in the 
state so as to be subject to a fran- 
chise tax. Arkansas & Memphis Ry. 
Bridge & Terminal Co. v. State, 295 
S.W. 378, 174 Ark. 420 [cert den 48 
S.Ct. 85, 275 U.S. 548, 72 L.Ed. 419]. 


33. People ex rel. Manila Hlectric 
R. R. & Lighting Co. v. Knapp, 128 N. 
BE. 892, 229 N.Y. 502 [rev 180 N.Y.S. 
775, 191 App.Div. 132]; People v. 
Roberts, 47 N.E. 974, 154 N°Y. 1. 


Taxaticn of capital empleyed with- 
in state in general see infra § 337. 


34. U.S.—National Regulator Co. 
v. Abco Boiler Corporation, 42 F.(2d) 
712 [aff 42 F.(2d) 713]. 


Ark.—State v. American Refrigera- 
ee Transit Co., 237 S.W. 78, 151 Ark. 


Ga.—Wright v. Union Tank Line 
Co., 85 S.E. 994, 143 Ga. 765. 


Ky.—Commonwealth v. Union Pac. 
R. Co., 283 S.W. 119, 214 Ky. 339, 49 
A.L.R. 1091; Commonwealth y. Lee 
Line Co., 167 S.W. 409, 159 Ky. 476. 


N.Y.—People ex rel. Brighton Mills 
Err ahs 183 N.Y.S. 480, 192 App.Div. 


Tenn.—Quicksafe Mfg. Corporation 
v. Graham, 29 S.W.(2d) 253, 161 Tenn. 
46; Bank of Commerce & Trust Co. v. 
Senter, 260 S.W. 144, 149 Tenn. 569. 


{a} Foreign equipment company 
(1) whose cars are leased to another 
company and by it hauled through the 
state, is not subject to franchise tax- 
es. Wright v. Union Tank Line Co., 
85 S.H. 994,143 Ga. 765. (2) ‘A for- 
eign corporation which has no office 
in the state, but which owns private 
refrigerator cars which it leases to 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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to the corporate organization and the ownership of 
corporate assets, and are not exercised for the pur- 
pose of continued efforts in the pursuit of profit and 
gain,*® although it owns real property therein ;** 
nor, although it has done business in the state, can 
it be so taxed if it has ceased to do business there- 
in.*7 It has been held, however, that where the tax 
is based upon the right or privilege of doing busi- 
ness in the state, it may be imposed although no 
business is actually done therein.?§ 


Interstate and intra-state business.*® A foreign 
corporation engaged in both interstate and local 
commerce is subject to a franchise tax within a giv- 
en state on intra-state business which it carries on 
in that state separable from its interstate business ;*° 
but if it is engaged in interstate business exclusive- 
ly, it is subject to a tax within the state only where 
it owns real property or tangible personal property 
in the state, which it uses in eonnection with such 
business.* A public service corporation, therefore, 
which owns no property and does no business in 
the state, is not subject to a franchise tax by rea- 
son of the fact that, in case of a foreign railroad 
company, its ears are frequently transported over 
railroads in the state,*? or, in case of a navigation 
company, that its boats land and receive passen- 
gers and freight therein.*® 


the railroads for a compensation 


based on the mileage traveled by|]187 P. 742, 


TAXATION 


37.. People v. Alaska Pac. S. §. Co., 
182 Cal. 
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[§ 331] (c) Liability as Domestic Corporation; 
Purchaser; or Lessor. Where a company has paid 
its franchise tax as a foreign corporation it is not 
subject to a franchise tax assessed against domestic 
corporations,** except where it carries on a. local 
and domestic business entirely separable from its 
interstate business,4® or where it has acquired the 
assets and is operating the business of a domestic 
corporation;*® and an additional tax imposed on 
a foreign corporation based on the income of a do- 
mestie corporation whose assets the foreign corpo- 
ration has acquired may be upheld as a tax for the 
privilege of employing within the state additional 
assets thus acquired.t7 Thus under a statute re- 
quiring a corporation which has purchased the as- 
sets or franchise of another corporation to report 
the net income of such other corporation and to pay 
taxes thereon, a foreign corporation which acquires 
the assets of a domestic corporation is liable for a 
franchise tax which would otherwise have been 
chargeable against the domestie company based on 
the profits realized by the domestic corporation from 
the sale of such assets;*® but such tax cannot be 
based on income of the domestic company produced 
by separate assets employed in government work and 


not acquired by the foreign corporation,*® or on 


profits of the domestic company represented by div- 
idends of the subsidiaries.®® 


also storing them at its assembling 


202; station, is doing a local intrastate 


State v. 


them, and which retains no control 
over the routes to be traveled or the 
goods to be transported in the cars, is 
not doing business within the state, 
and is therefore not subject to the 
tax thereon. State v. American Re- 
frigerator Transit Co., 237 S.W. 78, 
151 Ark. 581. 


[b] Foreign corporation with a 
manufacturing plant and principal 
offices in another state, but with a 
one-room office in New York, which is 
not visited by its New York salesman 
more than once every month or two, 
but which is maintained with one at- 
tendant merely to forward cable- 
grams, messages, and letters to, and 
to put customers in touch with, main 
offices, without the making of sales, 
or keeping of books, is not subject to 
a franchise tax, since it is not carry- 
ing on a business or employing capi- 
tal within the state. People ex rel. 
Brighton Mills v. Knapp, 183 N.Y.S. 
480, 192 App.Div. 740. 


35. People ex rel. Manila Electric 
R. R. & Lighting Co. v. Knapp, 128 N. 
EB. 892, 229 N.Y. 502. 

{a] hus where a foreign corpora- 
tion has no property in the state oth- 
er than bonds and note deposited with 
a trust company as trustee and the 
balance on-bank account, and confines 
its operations in the state to collec- 
tion and distribution to its stock- 
holders of income from stock and ob- 
ligations of other foreign corpora- 
tions, it is not required to pay fran- 
chise tax since its activities in the 
state are confined to the management 
of internal affairs as distinguished 
from the maintenance of an organiza- 
tion for profit and gain, and could as 
effectively be-done in another state, 
for which reason it does not do “busi- 
ness in this state,” or “employ capital 
in this Aaa ne So pt ae Sip tees ee 
Hlectric R. R. Lighting Corporation 
vy. Knapp, 128 N.E. 892, 229 N.Y. 502. 


What constitutes carrying on busi- 
mess in state in general see supra § 
328. 

36. National Regulator Co. _ Vv. 
Abco Boiler Corporation, 42 F.(2d) 
712 [aff 42 F.(2d) 713]. 


Brown, 166 N.E. 903, 121 OhioSt. 73 
(between January 1 and March 34). 


[a] Retirement.—A statute pro- 
viding for the retirement of a cor- 
poration on paying taxes due includes 
taxes actually assessed, and not a 
tax for future period. State v. Brown, 
166 N.E. 903, 121 OhioSt. 73. 


38. ArkansaS & Memphis Ry. 
Bridge & Terminal Co. v. State, 295 S. 
W. 378, 174 Ark. 420 [cert den 48 S.Ct. 
85, 275 U.S. 548, 72 L.Hd. 419]; State 
v. Chicago Land & Timber Co., 292 
S.W. 98, 173 Ark. 234. 


39. Taxation of franchises and 
privileges of corporation engaged in 
interstate commerce in general see 
Commerce §§ 153-156. 


40. Alpha Portland Cement Co. v. 
Commonwealth, 139 N.E. 158, 244 
Mass. 530 [rev on other grounds 45 
S.Ct, 2477, 268° U-S. 208, 69) L.bd. 916, 
44 A.L.R. 1219]; Liquid Carbonic Co. 
v. Com., (Mass.) 121 N.E. 514. 


[a] Tllustrations.—(1) A foreign 
corporation, engaged in the manufac- 
ture and sale of watches, maintaining 
a factory in the state for the manu- 
facture of movements, its sales to 
persons in the state being not more 
than two per cent. of its total product, 
and its factory being separable in 
valuation and not necessary to its in- 
terstate commerce, is liable for an ex- 
cise tax. Keystone Watch Case Co. 
v. Commonwealth, 98 N.E. 1068, 212 
Mass. 50. (2) A foreign paper com- 
pany, doing a local business separable 
from interstate business, cannot com- 
plain of being taxed for the privilege 
of doing local business, which it is 
free to renounce, although receipts 
from it do not equal expenses. Inter- 
national Paper Co. v. Commonwealth, 
117 N.EB. 246, 228 Mass. 101 [rev 38 
S.Ct. 292, 246 U.S. 135, 62 L.Ed. 624, 
Ann.Cas. 1918C 617]. (3) A com- 
pany engaged in collecting and ship- 
ping goods in carload lots for the 
profit resulting from the difference in 
freight rate thereby obtained, and 
also acting as its customer’s agent in 
engaging packers to pack their goods 
and truckmen to transport them, and 


business, and subject to the excise 
tax imposed on foreign corporations, 
although it receives no direct com- 
pensation for acting as the shippers’ 
agent, but does so as an accommoda- 
tion in order to secure business. Jud- 
son Freight Forwarding Co. v. Com- 
monwealth, 136 N.E. 375, 242 Mass. 47, 
2 A. RAVE: 


41. Adams Express Co. v. Ohio, 17 © 
S.Ct. 604, 166 U.S. 185, 41 L.Ed. 965; 
Bosworth v. Evansville & Bowling 
Green Packet Co., 199 S.W. 1059, 178 
Ky. 716 [reh overr 201 S.W. 2, 179 Ky. 


710]; Baltimore & Ohio S. W. R. Co. 
v. Commonwealth, 198 S.W. 35, 177 
Ky. 566; Commonwealth vy. Lee Line 


Co., 167 S.W. 409, 159 Ky. 476. 


[a] Illustration.—A foreign rail- 
road running trains into the state and 
which owns tangible property there- 
in is liable to pay the franchise tax, 
although it may own no main lines 
of track within the state. Baltimore 
& O. S. W. R. Co. v. Commonwealth, 
198 S.W. 35, 177 Ky. 566. 


42. Commonwealth y. Union Pac. 
R..Co., 283 S.W.,119,°214 Ky. 339,-.49 
A.L.R. 1091. 

Tax on rolling stock of foreign cor- 
poration in general see supra § 309. 


43, Commonwealth v. Lee Line Co., 
167 S.W. 409, 159 Ky. 476. 

44. Com. v. Chesapeake, ete., R. 
ComiSt Sowa LOTT 212 OMRy e608) 2 heey. 
L. 1084. 

45. Liquid Carbonic Co. v. Com- 
monwealth, 121 N.E. 514, 232 Mass. 
19 [cert den 89 S.Ct. 259, 249 U.S. 603, 
63 L.Ed. 797). 

46. Commonwealth v. Southern Ry. 
Co., 237 S.W. 11, 193 Ky. 474. 


47. Salisbury Axle Co. v. Lynch, 
252 N.Y.S. 322, 233 App.Div. 49. 

48. Salisbury Axle Co. v. Lynch, 
supra. 

49. Salisbury Axle Co. yv. Lynch, 
supra. 


50. Salisbury Axle Co. v. Lynch, 
supra. 
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Liability of lessor. A foreign corporation which 
‘ leases most of its property in the state to another 
company is liable for the tax where it retains its 
corporate franchise, seal, books, and some of its 
property, and agrees to maintain its organization, 
and to perform corporate acts to carry out the 
lease;>1 and it is not relieved therefrom by the 
fact that the state brings an action charging the 
foreign corporation with a violation of the trust 
laws in which a receiver is appointed to conduct its 
business until certain corporate abuses are correct- 
ed,®? or by an agreement between the foreign cor- 
poration and the other company with creditors, in 
which the state joins, stipulating that on certain 
payments, assignments, ete., property of the corpo- 
ration shall merge in that of the other company.°* 


[§ 332] (d) Computation of Tax. Such a tax be- 
ing an excise tax may be computed according to any 
amount or method the legislature may see fit to 
adopt,®* provided the method adopted does not vio- 
late the constitutional requirements of uniformity 
and equality;®® and it is no valid objection that 


51. State v. Independence Gas Co., 
163 P. 148, 99 Kan. 671, L.R.A.1917D 


TAXATION 


240 U.S. 236, 60 L.Ed. 621 [aff sub 
nom. Lusk v. Sessions, 147 P. 


[§§ 331-332 


such tax is higher than that imposed on similar do- 
mestie corporations.°* The tax may be based on 
a percentage of the amount of the foreign corpo- 
ration’s capital stock®’ or of its capital stock or 
capital employed within the state,°* or on the na- 
ture of its business,®® or on a proportionate amount 
of the net income;®° or it may be based on the val- 
ue of its property within the state.°1 Where it is 
on the capital stock of the corporation, based on 
the proportion of property and business in the state, 
it must bear‘sqme relation to the value of the priv- 
ilege granted,®? and the basis of taxation cannot 
exceed the amount of the whole authorized capital 
stock.¢3 It is invalid where it is based on the for- 
eign corporation’s total capitalization, including 
property outside the state,°* regardless of the 
amount of the tax.°® But where the whole amount 
of the capital stock is invested within the state, the 
tax may be based on the entire capital stock, al- 
though its value exceeds the value of the corporate 
property.°® If the foreign corporation is engaged 
also in interstate business, the tax may be measured 
in part by intangible assets arising exclusively from 


and reh den People of State of New 
York v. Latrobe, 50 S.Ct. 79]. 


60. S. S. Kresge Co. v. Bennett, 
51 F.(2d) 353; People ex rel. Ameri- 


794, 95 


People v. Roberts, 


ne . St ee hae So B46. Arm 382; 

Ve ate, oO. “ 3 a. ; 

52. State v. Independence Gas Co.,| state y.’Sessions, 147 P. 789, 95 Kan. 

Supra. 272 [aff 38 S.Ct. 60, 245 U.S. 627, 62 
53. State v. Independence Gas Co.,| L.Ed. 518 mem]; 

supra. 46 N.E. 161, 152 N.Y. 59, 36 L.R.A. 


54. Penn Mut. Life Ins. Co. v. 
State, 135 So. 346, 223 Ala. 332; State 
v. Pierce Petroleum Corporation, 2 
S.W.(2d) 790, 318 Mo. 1020. 


55. Penn Mut. Life Ins. Co. Vv. 
State, 135 So. 346, 223 Ala. 332; State 
v. Pierce Petroleum Corporation, 2 
S.W.(2d) 790, 318 Mo. 1020. 


Constitutional requirements of 
equality and uniformity of tax laws 
in general see supra § 29 et seq. 


56. U.S.—Insurance Co. v. New Or- 
leans, 13 F.Cas.No. 7,052, 1 Woods 
85. 


Kan.—Pheenix Ins. Co. v. Welch, 29 
Kan. 672. 


La.—State v. 
398. 


Miss.—Clarksdale Ins. Agency v. 
Cole, 40 So. 228, 87 Miss. 637. 


Tex.—Gaar v. Shannon, 115 S.W. 
361, 52 Tex. 634 [aff 32 S.Ct. 236, 223 
U.S. 468, 56 L.Ed. 510]. 


Foreign and domestic corporations 
distinguished for taxation in gen- 
eral see supra § 43. 


57. Horn Silver Min. Co. v. Peo- 
ple, 12 S.Ct. 403, 143 U.S. 305, 36 L.Ed. 
164; Lawton Spinning Co. v. Com- 
monwealth, 121 N.E. 518, 232 Mass. 
28; Atty.-Gen. v. Bay State Min. Co., 
99 Mass. 148, 96 Am.D. 717; People 
v. Horne Silver Min. Co., 11 N.E. 155, 
105 N.Y. 76 [aff 12 S.Ct. 403, 143 U.S. 
305, 36 L.Ed. 164]; Commonwealth v. 
Hannis Distilling Co., 108 A. 822, 265 
Pa. 376. 


{a] Distilling company.—A_ stat- 
ute imposing a tax on the capital 
stock of companies organized for the 
purpose of distilling liquors and sell- 
ing them at wholesale applies to a 
foreign corporation distilling liquors 
outside the state and selling them 
at wholesale within the state. Com- 
monwealth v. Hannis Distilling Co., 
108 A. 822, 265 Pa. 376. 


Taxation of capital and stock in 
general see infra §§ 336-338. 


58. Lusk v. Botkin, 36 S.Ct. 263, 


Lathrop, 10 La.Ann. 


756; People ex rel. Manhattan Silk 
Co. v. Miller, 109 N.Y.S. 866, 125 App. 
Div. 296 [aff 91_N.B..1119, 197 N.Y. 
577]; People ex rel. Consolidated 
Ginseng Co. of America vy. Kelsey, 
93 N.Y.S. 369, 371, 105 App.Div. 175. 


[a] Deductions.—A statute au- 
thorizing the deduction of taxed mort- 
gage loans on domestic realty is not 
violative of a constitutional provision 
limiting franchise tax to foreign cor- 
poration’s capital within state. Penn 
Mut. Life Ins. Co. v. State, 135 So. 
346, 223 Ala. 332. 


[b] In Pennsylvania (1) under act 
of May 8, 1901 (P. L. p 150) a foreign 
corporation is subject to a bonus 
charge upon capital actually em- 
ployed wholly within the state. Com- 
monwealth v.. Mountain Ice Co., 22 
Pa.Dist. 670; Commonwealth v. Im- 
perial Window Glass Co., 43 Pa.Co. 
194. (2) The word “capital” as so 
used “means property or assets em- 
ployed in the state, and . . . the 
bonus is not determined upon the pro- 
portionate value of the company’s 
capital stock here employed.” Com- 
monwealth v. Weirton Steel Co., 120 A. 
663, 277 Pa. 6. (8) The settlement 
of such bonus cannot include bills 
and accounts receivable, proceeds of 
sales on deposit in bank and money 
due from sales made. Commonwealth 
v. Curtis Pub. Co... 85),A,1"360; 237 Pas 
333; Commonwealth v. G. W. Ellis 
Co., 85 A. 414, 237 Pa. 328; Common- 
wealth v. Imperial Window Glass Co., 
supra. 


Cross references: 


As to taxation of corporate franchise 
or privilege in general see supra 
§§ 241-247. 


Taxation of capital employed within 
vee state in general see infra § 
oO 5 k 


What constitutes capital employed 
within state see infra § 338. 


59. People of State of New York v. 
Latrobe, 49° S.Ct. °377, 279 US. 421> 
73 L.Ed. 776, 65 A.L.R. 1341 [rev 28 
F.(2d) 1017 (aff In re Thermiodyne 


Radio Corporation, 26 F.(2d) 718), 


can Woolen Products Co. v. State Tax 
Commission, 211 N.Y.S. 10, 213 App. 
Div. 493 [appeal dism 155 N.E. 876, 
244 N.Y. 510]. 


[a] Orders taken by subsidiary 
and accepted without state.—Where 
orders obtained by foreign export cor- 
poration’s salesmen in foreign coun- 
tries are transmitted to the local of- 
fice, for investigation into the cus- 
tomer’s credit and to ascertain if - 
goods can be obtained, and the sales- 
men are thereafter informed that the — 
orders will be accepted, but no con- 
tracts are consummated until the or- 
ders are accepted by a salesman in 
the foreign country, the orders are 
not taxable as orders “received or ac- 
cepted by any officer or agent, or at 
any place of business, in this state,” 
within a statute basing tax on pro- 
portion of net income from orders 
received or accepted within the state. 
People ex rel. American Woolen Prod- 
ucts Co. v. State Tax Commission, 
211 N.Y.S. 10,213 App-Div. “493 [ap- 
peal dism 155 N.E. 876, 244 N.Y. 510]. 


Taxation of earnings or receipts in 
general see infra § 339. 


61. People of State of New York 
v. Latrobe, 49 S.Ct. 377, 279 U.S. 421, 
73 L.Ed. 776, 65 A.L.R. 1841 [rev 28 
F.(2d) 1017 (aff In re Thermiodyne 
Radio Corporation, 26 F.(2d) 713) and 
reh den People of State of New York 
ve ‘Latrobe, 50 S.Cti 79 State ive 
Heats Cent. R. Co., 92 N.B. 814, 246 


62. O’Gara Coal Co. v. Emmerson, 
156 N.B 8145 32:6 T1018: 


63. People v. Roberts, 50 N.Y.S. 
302, 27 App.Div. 400 [aff 52 N.E. 1125, 
158 N.Y. 666]; People v. Roberts, 39 
N.Y.S. 448, 4 App.Div. 288 [aff 45 N. 
BE. 1134, 151 NVY< 6227. 


64 St. Louis Southwestern Ry. 
Co. v. Emmerson, 30 F.(2d) 322 [rev 
27 F.(2d) 1005, and rev on other 
grounds Stratton v. St. Louis South- 
western Ry. Co., 51 S.Ct. 8, 282 U.S. 
LO br Bids es 54. 


65. St. Louis Southwestern Ry. 
Co. v. Emmerson, supra. 


66. State v. Chicago Land & Tim~ 
ber Co., 292,.S.W. 98, 173 Ark. 234. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 332-333] 


the conduet of interstate business but having a situs 
within the commonwealth, such as credits due from 
residents of the commonwealth;®? but it cannot be 


TAXATION 


measured by a combination of the total value of 


_eapital shares attributed to transactions in the state, 
and the proportion of net income attributed to such 


transactions.®® 


[§ 333] (2) Property in General.®° 
sence of a constitutional or statutory provision to 
the contrary, whatever is property for purposes of 
taxation in the case of a domestic corporation™® 
is property in the ease of a foreign corporation,” 
and if situated within the state is subject to taxa- 
tion like property owned by individuals or domestic 


corporations. *? 


Real property. A foreign corporation may be 
taxed on real estate owned by it within the state,7’ 


Personal property.7® 
corporation may be taxed on personal property of 
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be assessed as corporation stock, and is in fact 
owned by a local company, although occupied and 
used by the foreign corporation.’ 


As a general rule a foreign 


all kinds, owned by it within the state,7° except 


In the ab- 


where it is provided by statute that the personal 
property shall not be assessed against the corpora- 
tion but each shareholder shall be assessed for the 
value of the stock or shares held by him.?7 
absence of statute to the contrary it may be taxed 
on personal property owned by it, which is located 
and used in its business within the state,"® includ- 
ing movable property which it brings into the state 


In the 


to be there used and employed;*® but it cannot be 


but not on realty which is required by statute to 


67. Alpha Portland Cement Co. v. 
Commonwealth, 142 N.E. 762, 248 
Mass. 156 [rev on other grounds 45 S. 
Ct. 477, 268 U.S. 203, 69 L.Ed. 916]. 


68. Alpha Portland Cement Co. v. 
Commonwealth, 45 S.Ct. 477, 268 U.S. 
’ 203, 69 L.Ed. 916 [rev 142 N.E. 762, 
248 Mass. 156}. 


69. Property subject to taxation in 
general see supra §§ 134-179. 


Taxation of property of nonresi- 
dents in general see supra §§ 200-205. 


70. See supra §§ 239, 240. 

71. Com. v. Walsh, 106 S.W. 240, 
mee S.W.5 398, 1383 Ka 1035.32) Ky-E: 
60. 

72. U.S.—Adams Exp. Co. v. Ohio 


State Auditor, 17 S.Ct. 604, 166 U.S. 
185, 41 L.Ed. 965. 


Tll.—State v. Illinois Cent. R. Co., 
92 N.E. 814, 246 Tl. 188. 


Ky.—Johnson v. Bradley-Watkins 
Tie Co., 85 S.W. 726, 120 Ky. 136, 27 
Ky.L. 540. 


Minn.—Mutual Ben. L. Ins. Co. v. 
Martin County, 116 N.W. 572, 104 
Minn. 179. 


N.J.—State v. Berry, 19 A. 665, 52 
N.J.Law 308 faff 21 A. 490, 53 N.J. 
Law 212]. 


N.D.—International Elevator Co. v. 
Thoresen, 228 N.W. 192, 58 N.D. 776. 


[a] Property waiting to be 
shipped.—Where the statute provides 
that all real and personal property 
within the state shall be subject to 
taxation, personal property of a for- 
eign corporation within the state on 
the day of assessment, waiting to be 
shipped out of the state, is subject to 
taxation, although the corporation is 
assessed for all its; personal property 
in its home state. Johnson v. Brad- 
ley-Watkins Tie Co., 85 S.W. 726, 120 
Ky. 136, 27 Ky.L. 540. 


73. State v. Berry, 19 A. 665, 52 
N.J.Law 308 [aff 21 A. 490, 53 N.J. 
Law 212]; New York Milk Products 
Co. v. Damon, 68 N.Y.S. 183, 57 App. 
Div. 261 [aff 65 N.B. 1119, 172 N.Y. 
661]. 


[a] Special franchise as realty.— 
(1) Tangible property, owned by a 
foreign railroad company on a bridge 
over a navigable stream, leased from 
the-bridge owners, consisting of rails, 
ties, and other railroad equipment, is 
taxable as realty as a “special fran- 
chise’”’ to cross a navigable stream for 
a railroad purpose at a “public place,” 
within a statute authorizing the tax- 
ing of such a special franchise as real 
property. People ex rel. Grand 
Trunk Ry. Co. of Canada v. Gilchrist, 
221 N.Y.S. 618, 221 App.Div. ly. (2) 
A foreign corporation, engaged in 


y 


transferring natural gas, which has 
acquired the privilege to do business 
in this state, with the same right as a 
domestic corporation, by complying 
with the general corporation law, by 
acquiring the consent of the highway 
commissioner of a county to lay its 
pipe lines in the highway, acquired a 
special franchise, which is taxable 
as such. People ex rel. United Nat- 
ural Gas Co. v. Priest, 126 N.Y.S. 472, 
70 Misc. 69 [aff 186 N.Y.S. 575, 152 
App.Div. 249]. 


74. Michigan Cent. R. Co. v. Por- 


| ter, 17 Ind. 380. 


[a] Roadbed of a local railroad 
company, which is required by statute 
to be assessed as corporation stock, 
cannot be assessed against a foreign 
corporation, which, under contract 
with the local company, has con- 
structed, equipped, and is operating 
the same. Michigan Central R. Co. v. 
Porter, 17 Ind. 380. 


7 he Intangible property see infra 


Rolling stock see infra § 334. 


76. Johnson v. Bradley-Watkins 
Tie (Co... 85 S.W. 126, £20 Ky. 136,27 
yt. DAU Aver, Vetc., Liew Co, “vs 
Keown, 89 S.W. 116, 28 Ky.L. 201; 
People v. Coleman, 31 N.E. 1022, 135 


N.Y. 231. And see cases infra notes 
78, 79. 
[a] In Massachusetts a foreign 


corporation is not taxable on personal 
property in the state, under the gen- 
eral laws, unless the property is with- 
in one of the exceptions specified in 
Rev. L. c 12, § 23. Coffin v. Artesian 
Water Co., 79 N.E. 262, 193 Mass. 
274. 

Taxation of property in transit 
through the state see supra § 225. 


77. Western Canada Oil Lands, 
ete., Co. v. Enniskillen Tp., 28 U.C. 
CPR COnt) a: 

78. Pittsburgh, etc., Coal Co. v. 


Bates, 15-S.Ct.. 415,156. U.S. 577,39) L. 
Ed. 538; McDaniel v. Texarkana Coop- 
erage & Mfg. Co., 126 S.W. 727, 94 
Ark. 235; Connecticut Valley Tobacco 
Ass’n v. Inhabitants of Town of Aga- 
wam, 158 N.E. 506, 261 Mass. 110; 
Parker v. Rising Sun Street Lighting 
Co., 118 N.E.. 871, 229 Mass. 494; 
Adams Express Co. v. City of Harris- 
burg, 98 A. 1082, 254 Pa. 443. 


{a] Foreign corporation of a co- 
operative character, having no capital 
stock, which is conducted for the pur- 
pose of mutual aid in warehousing, 
storing, and marketing tobacco raised 
by the members, and whose charter 
states that it ‘‘will make no profits for 
itself under any of its activities and 
all of its profits shall be for the 
mutual benefits of its members only 


taxed on personal property which is outside or has 
never been brought into the state,®° or which is only 


and shall be codperative in character” 
is subject to a tax on personal prop- 
erty owned by it and situated in the 
state. Connecticut Valley Tobacco 
Ass’n v. Inhabitants of Town of Aga- 
wam, 158 N.E. 506, 261 Mass. 110. 


[b] Foreign lighting company 
which contracts to furnish a city with 
“boulevard lanterns, burners, domes, 
and incandescent mantles” for the 
lighting of public streets, parks, and 
other public places, and retains its 
ownership in all the lamps and places 
them on posts owned by the city, and 
hires an office in the city and places 
in it its own office furniture and owns 
also horses, wagons, carriages, sleighs 
and harness, used in carrying out its 
lighting contract with the city, is 
taxable on all of such property. 
Parker v. Rising Sun Street Lighting 
Co., 118 N.E. 871, 229 Mass. 494. 


[c] Mere holding company, char- 
tered in another state to hold the 
stocks of subsidiary companies, may 
have personal property in the state 
liable to the personal property tax. 
appert of Callery, 116 A. 222, 272 Pa. 


[d] Stock in trade.—(1) Under a 
statute imposing a tax on “stock in 
trade,’ a foreign corporation having 
a Place of business within the state 
where it has personal property, con- 
sisting of office furniture and fixtures, 
and where it keeps personal property 
pledged to it as collateral security for 
money lent, which it sells when not 
redeemed, may be taxed on the prop- 
erty so used and pledged, as its ‘‘stock 
in trade.” Boston Loan Co. v. Boston, 
137 Mass. 332. (2) Coal shipped into 
a state by a foreign corporation for 
the purpose of being sold there or to 
supply orders, and moored in_ the 
barges in which it was shipped, is 
subjeet to local taxation as stock in 
trade.) Pittsburgh, ‘etc.,* Coal 1Coocyv 
Bates, 15 S.Ct. 415, 156 U.S. 577, 39 L. 
Ed. 538. 


[e] Horses over four years old, 
used in the state by a joint-stock 
company existing under the laws of 
another state and doing business as a 
common carrier in Pennsylvania, are 
subject to tax for local purposes. 
Adams Express Co. v. City of Harris- 
burg, 98 A. 1082, 254 Pa. 443 [aff 60 
Pa.Super. 420]. 


79. See infra § 334. 


80. U.S.—-Union Tank Line Co. v. 
Wright, 39 S.Ct. 276, 249 U.S. 275, 63 
L.Ed. 602; International Paper Co. 
v. Commonwealth, 38 S.Ct. 292, 246 U. 
S. 135, 62 L.Ed. 624, Ann.Cas.1918C 
617 [rev 117 N.H. 246, 228 Mass. 101]; 
Tllinois Cent. R. Co. v. Greene, 37 S. 
Ct. 697, 244 U.S. 555, 61 L.Ed. 1309; 
Meyer v. Wells, Fargo & Co., 32 S. 
Ct. 218, 228 U.S. 298, 56 L.Ed. 445; 
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temporarily within the state.** 


Property held in trust for a foreign corporation, 
as in the case of property similarly held for a pri- 
vate beneficiary,’* is taxable against the trustees 
in the state where it is so held,** as in the case of 
property or money in the hands of a receiver.*® 


[§ 334] (3) Movable Property; 


and Boats. Like personal property in general,** a 


Fargo v. Hart, 24 S.Ct. 498, 193 U.S. 
490, 48 L.Ed. 761; Gorham Mfg. Co. 
v. Travis, 274 F. 975 [aff 45 S.Ct. 80, 
266 U.S. 265, 69 L.Ed. 279]; Tamble 
v. Pullman Co., 207 F. 30. 


Ark.—State v. Lion Oil Refining Co., 
284 S.W. 33, 171 Ark. 209; State v. 
American Refrigerator Transit Co., 
237 S.W. 78, 151 Ark. 581. 


Ky.—Bosworth v. Evansville & 
Bowling Green Packet Co., 199 S.W. 
1059, 178 Ky. 716 [reh overr 201 S.W. 
2, LT eye slo. 


Mass.—National Leather Co. v. 
Commonwealth, 152 N.E. 916, 256 
Mass. 419 [aff 48 S.Ct. 534, 277 U.S. 
4138, 72 L.Ed. 935]. 


N.Y.—Peo. v. Equitable Trust Co., 
96 N.Y. 387. 


Utah.—Utah-Idaho Sugar Co. v. 
Salt Lake County, 210 P. 106, 60 Utah 
491, 27 A.L.R. 874. 


[a] State in taxing local property 
of a foreign corporation may not in- 
clude anything outside the _ state 
which cannot be said to contribute 
any part of its value to local assets. 
Gorham Mfg. Co. v. Travis, 274 F. 
975 [aff 45 S.Ct. 80, 266 U.S. 265, 69 
L.Ed. 279]. 


[b] Statutory prohibition against 
imposing tax on property without the 
state applies to foreign corporations. 
North Tintic Mining Co. v. Crockett, 
(Utah) 284 P. 328. 


81. Ayer, etc., Tie Co. v. Kentucky, 
26 S.Ct. 679, 202 U.S. 409, 50 L.Ed. 
1082, 6 Ann.Cas. 205; Tamble v. Pull- 
man Co., 207 F. 30. 


“The mere fact that property of a 
foreign corporation is in a state on 
a given date does not of itself give it 
a taxable situs there, when it has not 
come to rest within the state for a 
definite time so as to become part of 
the general mass of property of the 
state and acquire an actual situs for 


taxation.’”” Tamble v. Pullman Co., 
20TES 305-36. 
82. Chase Nat. Bank of City of 


New York v. Spokane County, 215 P. 
374, 125 Wash. 1. 


Taxation of property of national 
1. in general see supra §§ 272-— 


83. See supra § 190. 


84. Baltimore City Appeal Tax Ct. 
v. Gill, 50 Md. 377; People v. Board 
of Assessors of Albany, 40 N.Y. 154. 


[a] Rule applied.—A foreign cor- 
poration executing a mortgage to a 
domestic corporation as trustee, 
thereby transferring to the trustee all 
its real estate and its debentures, and 
providing thereby that the trustee 
shall have possession of the deben- 
tures, cannot complain because the 
State Board of Tax Commissioners, in 
determining the value of the mort- 
gaged real estate within the state, 
omitted to treat the debentures as 
tangible property outside the :state, 


It has been held 
that a national bank whose principal place of busi- 
ness is in another state cannot be taxed in the state 
on personal property which was acquired in a trans- 
action at the bank’s principal place of business.*? 


TAXATION 


although it has 
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state may tax movable personal property of a for- 
eign corporation, which it brings into the state and 
regularly and habitually uses in its business there,** 


its actual use only in connection 


with other parts of a system.*® 


Rolling stock and equipment. In accordance with 
these rules a state may tax the rolling stock of a 
foreign railroad corporation which is habitually 
used and operated within the state,*® or it may tax 
the cars of another foreign corporation which fur- 


nishes them for‘such habitual use by a railroad com- 


Rolling Stock; 


although the trustee has not taken 
possession of the debentures, since, 
for the purpose of taxation, the deben- 
tures must be deemed to be property 
within the state to such an extent 
that it cannot be urged that they are 
tangible property outside the state to 
diminish a tax which the state is en- 
titled to if the parties to the mortgage 
had performed their duties under it. 
People ex rel. E. I. Du Pont De Ne- 
mours Powder Co. v. State Board of 
Tax Com’rs, 125 N.Y.S. 843, 140 App. 
Div. 7838. 


85. Pope v. Town and City of 
Hartford, 74 A. 751, 82 Conn. 406; 
Clark v. Vandalia R. Co., 86 N.E. 851, 
172 Ind. 409. 


[a]. Thus under a statute which 
provides that the whole property 
within the state of every corporation, 
organized under the laws of any other 
state or country, shall be liable to 
taxation as the property of individ- 
uals, money in the hands of ancillary 
receivers of a foreign corporation, ob- 
tained from the receivers’ activities 
within the state, is located there for 
purposes of taxation precisely as 
though there had been no receivers, 
and remains in the hands of the cor- 
poration, under a statute declaring 
that the estates of insolvent debtors 
shall be set in the list for taxation, 
either in the name of the estate or of 
the trustee, such section applying 
equally to foreign and domestic in- 
solvent corporations, and to estates 
settled in equity through a receiver, as 
in the court of probate through a trus- 
tee in insolvency. Pope v. Town and 


ae of Hartford, 74 A. 751, 82 Conn. 
406. 
[b] Receiver of another company. 


—Under a statute that the personal 
property of nonresidents in the hands 
of a receiver shall be assessed for 
state and county purposes, funds of 
a foreign railroad company, whose 
lines are being operated by a domestic 
company, which are in possession of 
the receiver of the latter company in 
the local state are subject to taxation 
therein for taxes assessed against the 
foreign company or the receiver as 
trustee. Clark v. Vandalia R. Co., 86 
N.E. 851, 172 Ind. 409. 


86. See supra § 333. 


87. American Refrigerator Trans- 
it) Co.cvi Hall L92S:Cts 59914 es, 
70, 43 L.Ed. 899; Tamble v. Pullman 
Co., 207 F. 30; State v. American Re- 
frigerator Transit Co., 237 S.W. 78, 
151 Ark. 581; McDaniel v. Texarkana 
Cooperage & Mfg. Co., 126 S.W. 727, 
94 Ark. 285; Liverpool, London & 
Globe Ins. Co. v. Board of Assessors, 
11 So. 91, 44 La.Ann. 760, 16 L.R.A. 
56; Hamilton & Gleason Co. v. Emery 
County, (Utah) 285 P. 1006. : 


[a] Reason for rule.—‘‘Where a 
corporation of one state brings into 
another, to use and employ, a por- 
tion of its movable personal prop- 
erty, it is legitimate for the latter 
to impose upon such property, thus 


pany,®® such as sleeping cars,°! or oil tank, fruit, or 
refrigerator cars,®? although such rolling stoek or 


used and employed, its fair share of 
the burdens of taxation imposed up- 
on similar property used in like way 
by its own citizens.”” American Re- - 
frigerator Transit Co. v. Hall, 19 S. 
Ct. 599, 174 U.S. 70, 82, 43 L.Ed. 899. 


[b] Construction equipment of a 
foreign contractor, including con- 
crete mixers, tractor engines, steam 
shovels, dump wagons and cars, small 
locomotives, plows, work animals, and 
harness sets, pipes, hay and oats, 
tenthouses, merchandise, and cook- 
ing equipment, moved into the state 
for an indefinite period to do construc- 
tion work, is taxable in the state. 
Hamilton & Gleason Co. v. Emery 
County, (Utah) 285-P. 1006. 


88. Illinois Cent. R. Co. v. Greene, 
37''S.Ct. 697, 244° U.S. 555, 61 L.Ed. 
hea Tamble v. Pullman Co., 207 F. 


89. Dubuque v. Illinois Cent. R. 
Co., 39 Iowa 56; Baltimore & Ohio 
R. Co. v. Commonwealth, 198 S.W. 35, 
177 Ky. 566. But see Baltimore & 
Ohio R. Co. v. Allen, 22 F. 376 [aff 
$°S:Ct. 1037;°127 "UsS) 1,” 82. ba: 
94] (holding that the rolling stock 
owned by a railroad company incor- 
porated under the laws of one state, 
and employed’in operating railroads 
Jeased by it in another state, is tax- 
able to the road in the state of its 
domicile and not in the state where 
it is so used). ¢ 


[a] Net personal tax.—Power to 
tax railroads, not resident of or domi- 
ciled in state on freight cars belong- 
ing to them and used within the 
state cannot be rested on the right to 
impose a personal] tax. Commonwealth 
v. Union Pac. R. Co., 283 S.W. 119, 214 
Ky. 339, 49 A.L.R. 1091. 


90. State v. American Refrigerator 
Transit Co., 237° S.W. 78, 151 Ark. 
581; Union Tank Line Co.’s Appeal, 
68 N.E. 504, 204 Ill. 347, 98 Am.S.R. 
221. ' 


91. Orleans Bd. of Assessors v. 
Pullman Palace Car Co., 60 F. 37, 8 
C:62A 490% Carlisle v. Pullman 
Palace Car Co., 7°P. 164, 8 Colo. 320, 
54 Am.R. 553; Covington v. Pullman 
ve 89 S.W. 116, 121 Ky. 218, 28 Ky.L. 
19.95 


92. Union Refrigerator Transit 
Co.svr Lynch,’ 20) S:Cts 630, 177 -Uisi 
149, 44 L.Ed. 708; State v. American 
Refrigerator Transit Co., 237 S.W. 
78, 151 Ark. 581; Simms Oil Co. v. 
Flanagan, 99 So. 450, 155 La. 565; 
Constantin Refining Co. v. Day, 85 
So. 613, 147 La. 623; Germania Re- 
fining Co. v. Auditor General, 151 N. 
W. 605, 184 Mich. 618 [aff 38 S.Ct. 
68, 245 U.S. 632, 62 L.Ed. 521 mem]. 


[a] A tax for municipal purpeses 
(1) levied on tank cars belonging 
to a corporation qualified to do busi- 
ness in the state is valid, under a 
constitutional provision that rolling 
stock operated in the state, the own- 
ers of which have no domicile there- 
in, shall be assessed by the tax com- . 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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cars are used in interstate commerce.®? Rolling 
stock or cars, however, which are only temporarily 
within the state do not acquire a taxable situs and 
therefore are not taxable therein.** Where it is pro- 
vided by the state constitution that rolling stock op- 
erated in the state, the owners of which have no dom- 
icile therein, shall be taxed for state purposes,?® a 
statute imposing a tax on such rolling stoek of a cor- 
poration having no domicile within the state, is ef- 
fective, although the statute does not adopt the con- 
stitutional definition of domicile,®* and although the 
foreign corporation has not a designated agent for 
the service of civil process within the state,°? and 
apples to a foreign corporation although it has des- 
ignated a place of business and an agent to receive 
service of process, since this does not give it a dom- 
icile in the state for taxation purposes.°§ 


Boats owned by a foreign corporation, and having 
no permanent situs in the state, are taxable at the 
domicile of the foreign owner, and not in the state,®® 
except where they acquire a situs by reason of the 
corporation having a place for the transaction of 
business in the state and the boats being used to 


mission and taxed for state purposes | Spigener, 110 S.E. 
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run to the shores of the state.1 


[§ 335] (4) Intangible Property in General.?) In 
accordance with general rules as to taxation of in- 
tangible personal property of nonresidents,® in the 
absence of statute, intangible personal property, 
such as credits, accounts receivable, investments, 
securities, etc., of a foreign corporation, as a gen- 
eral rule are taxable only in the state where the 
corporation has its domicile,* and it has been held 
that where the property has acquired a situs for 
purposes of taxation in such state it cannot be taxed 
in another state in which the company has its ex- 
ecutive offices. Such intangible property, however, 
even though it is not evidenced in writing,® may 
acquire a business situs’? so as to be taxable in an- 
other state, by its use and accumulation from busi- 
ness done in that state,* or by the company acquir- 
ing a commercial domicile in the state.2 Accord- 
ingly the credits of a foreign corporation, such as 
accounts receivable, promissory notes, ete. held 
within the state and which arise out of corporate 
business transacted within the state, either by the 
corporation itself or a branch thereof are taxable 


408, 118 S.C. 413 (164. 


only. Simms Oil Co. v. Flanagan, 99 
So. 450, 155 La. 565. (2) Municipal 
taxation on corporate property in 
general see Municipal Corporations §$§ 
4351-4366. 


93. See Commerce § 133.. 


94. Tamble v. Pullman Co., 207 F. 
30, 124 C.C.A. 590; Commonwealth v. 
Union Pac. R. Co., 283 S.W. 119, 214 
Ky. 339, 49 A.L:R. 1091; State v. 
Union Tank Line Co., 102 N.W. 721, 94 
Minn. 320; State v. Stephens, 48 S.W. 
929, 146 Mo. 662, 69 Am.S.R,. 625. 


[a] Freight cars of foreign rail- 
roads, used in the state temporarily 
to carry freight on connecting car- 
rier line for shipper’s convenience, 
are not subject to taxation within 
the state, not having acquired a tax- 
able situs. Commonwealth v. 'Union 
Pac. R. Co., 283 S.W. 119, 214 Ky. 
339, 49 A.L.R. 1091. 


Property temporarily in state or 
in transit as not subject to taxation in 
general see supra § 225. 


95. See constitutional provisions. 


96. Simms Oil Co. v. Day, 31 F. 
(2d) 506 [aff 23 F.(2d) 923, and cert 
den 49 S.Ct. 514, 279 U.S. 874, 73 L.Ed. 
1009]. 


97. Simms Oil Co, v. Day, supra. 


98. Day v. Simms Oil Co., 23 F. 
(2d) 923 [aff 31 F.(2d) 506, and cert 
den 49.S.Ct. 514, 279 U.S. 874, 73 L. 
Ed. 1009]. 


99. Ayer, etc., Tie Co. v. Common- 
wealth, 26 S.Ct. 679, 202 U.S. 409, 50 
L.Ed. 1082, 6 Ann.Cas. 205; West 
Shore R. Co. v. State Board of As- 
sessors, 81 A. 351, 82 N.J.Law 37 [aff 
85 A. 826, 84 N.J.Law 768]; American 
Mail Steamship Co. v. Crowell, 68 A. 
752, 76 N.J.Law 54. 


Situs of vessel for purpose of tax- 
ation in general see supra § 210. 


1. St. Louis v. Wiggins Ferry Co., 
40 Mo. 580; Callender Navigation Co. 
v. Pomeroy, 122 P. 758, 61 Or. 343. 

2. As capital employed within the 
state see infra § 338. 


3.° See supra § 200 et seq. 


4 Wright v. Louisville & N. R. 


35 S.Ct. 475, 2360.8. 687, 59 “L. 
Ed. 788 [mod 201 F. 1028, 119 C.C.A. 
282 (aff 199 F. 454)]; State v. Great 
Northern R. Co., 167 N.W. 297, 139 
Minn. 469; Southern Exp. Co. v. 


Co., 


[error dism 42 S.Ct. 186, 257 U.S. 669, 
66 L.Ed. 427]; Union Tanning Co. v. 
eapaine n vee eB 96 S.H. 780, 123 Va. 


[a] “It is only in the absence of 
statute on the subject that-the rule 
with respect to the situs of intangible 
personal property following the domi- 
cile of its owner applies.” Union 
Tanning Co. v. Commonwealth, 96 S. 


_E. 780, 784, 123 Va. 610. 


_[b] Railway company not domi- 
ciled. in the state is not taxable for 
stock and bonds of other companies 
owned by it. Wright v. Louisville & 
Ne R.Co., 35*SiCtr 475, (236 US: 68%; 
59 L.Ed. 788 [mod 201 F. 1023, 119 C. 
C.A. 282 (aff 199 F. 454)]. 3 


[ec] Securities owned by a rail- 
road incorporated under the laws of 
the state in which it has its princi- 
pal place of business and operating 
offices, although it has a financial of- 
fice in New York and kept the se- 
curities there, have a taxable situs 
in the state. State v. Great Northern 
Ry. Co., 167 N.W. 297, 139 Minn. 469. 


[dad] The right of an express com- 
pany to do an express business over 
railroad lines under contracts with 
the railroad companies, is taxable 
within the state in which the rights 
are exercised. Southern Express Co, 
v. Spigener, 110 S.H. 403, 118 S.C. 413, 
{error dism 42 S.Ct. 186, 257 'U.S. 669, 
66 L.Ed. 427]. 


5. Commonwealth v. Consolidated 
eee Co., 185 S.W. 508, 170 Ky. 


{a] Thus the fact that a corpora- 
tion has its executive offices within 
the state does not, where stockhold- 
ers’ meetings are had in the state of 
its origin, etc., subject mortgages on 
local lands held without the state to 
taxation within the state. Common- 
wealth v. Consolidated Casualty Co., 
185 S.W. 508, 170 Ky. 103. . 


6. Liverpool & London & Globe 
Ins. Co. v. Board of Assessors, 31 S. 
Ct. 550, 221 U.S. 346, 55 L.Ed. 762; 
Crane Co. v. City Council of Des 
Moines, 225 N.W. 344, 208 lowa 164. 


7. “Business situs” see supra §§ 
217-220. 

8s. U.S.—Adams Express Co. v. 
Ohio State Auditor, 17 S.Ct. 604, 166 
U.S. 185, 41 L.Ed. 965. 


Iowa.—Crane Co. v. City Council of 
Des Moines, 225 N.W. 344, 208 lowa 
1’ 


Ky.—Commonwealth v. Consolidat- 
ed Casualty Co., 185 S.W. 508, 170 
Ky. 108. 


R.I.—Mexican Petroleum Corpora- 
tion v. Bliss, 110 A, 867, 43 R.I. 243. 


Tenn.—Southern Express Co. v. 
pateeneon, 123 S.W. 3538, 122 Tenn. 


Va.—Commonwealth v. United Cig- 
Hho Mach. Co., 89 S.E. 935, 119 Va. 


And see cases infra note 10. 


“The notion that personal proper- 
ty follows the owner and that his 
domicile fixes the taxable situs of 
his intangible property is a fiction 
which yields to fact and to practi-: 
cal considerations of justice in tax- 
ation and the owner by the use to 
which he puts his property may give 
it a location elsewhere.’ State v. 
Northern Pacific Ry. Co., 167 N.W, 
294, 189 Minn. 473, 479. 


[a] Legislature has plenary pow- 
er to provide that intangible personal- 
ity of a nonresident corporation shall 
be assessable for taxation at any 
place it may designate, regardless of 
the true domicile of the corporation. 
Union Tanning Co. v. Commonwealth, 
96 S.E. 780, 123 Va. 610. / 


[b] Intangible property of forcign 
corporation doing manufacturing 
business in state may be taxed as 
capital the same as that of a local 
corporation would. Commonwealth v. 
United Cigarette Mach. Co., 89 S.H. 
935, 119° Va, 447. 


[c] “The term ‘business situs,’ 
while of modern origin, would seem 
to mean what the words indicate: 
that is, a situs in a place other than 
the domicile of the owner, where 
such owner, through an agent, mana- 
ger, or the like, is conducting a busi- 
ness out of which credits or open av- 
counts grow and are used as a part 
of the business of the agency. AS 
between states, it does not cover 
merely transitory presence, for mere- 
ly temporary or isolated. transac- 
tions.” Crane Co. vy. City Council of 
Des Moines, 225 N.W. 344, 208 lowa 
164, 167. 

As capital employed witzin the 
state see infra §§ 337, 338. 


9. Commonwealth v. United Ciga- 
rette Mach. Co., 89 S.HE. 935, 119 Va. 
447. 
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therein,!® as in the case of money derived from busi- 
ness in the state and deposited in a local bank,'? 
particularly where in so far as its local business is 
concerned it has in fact become a domestic corpo- 
ration,!? and this rule has been held to apply as 
to credits, although they are subsequently remitted 
to the corporation’s home office in another state.?* 
This rule has been applied to credits arising from 
loans made by agents of foreign insurance com- 
panies,'* and to eredits arising from premiums due 
in connection with the local business of an insur- 
But local taxation cannot be im- 


ance company.?® 


10. U.S.—LLiverpool, etc., Ins. Co. 
v. Board of Assessors for Parish of 
Orleans, 31 S.Ct. 550, 221 U.S. 346,55 
L.Ed. 762, L.R.A.1915C 903 [aff 122 
La. 98]; 
v. Cooper, 261 F. 


Ala.—State v. Tennessee Coal, Iron 
& R. Co., 66 So. 178, 188 Ala. 514. 


Ga.—Armour Packing Co. y. Clark, 
52. S.E. 145, 124 Ga. 369; Armour 
Packing Co. v. City Council of Augus- 
ta, 45 S.E. 424, 118 Ga. 552, 98 Am.S. 
R. 128; Armour Packing Co. v. Sa- 
vannah, 41 S.E. 237, 115 Ga. 140. 


Iowa.—Crane Co. v. City Council 
of Des Moines, 225 N.W. 344, 208 Iowa 
164. 


: Ky.—Commonwealth v. Kentucky 
Distilleries & Warehouse Co., 136 S. 
W. 1032, 143 Ky. 314, 144 Ky. 263. 


La.—Bemis Bro. Bag Co. v. Louisi- 
ana Tax Commission, 103 So. 337, 155 
La. 1; Monongahela River Consol. 
Coal, ete., Co. v. Bd. of Assessors, 39 
So. 601, 115 La. 564, 112 Am.S.R. 275, 
2 L.R.A.N.S. 637. But see Bailey v- 
Board of Assessors, 11 So. 93, 44 La. 
Ann. 765; Liverpool & London & 
Globe Ins. Co. v. Board of Assessors, 
11 So. 91, 44 La.Ann. 760, 16 L.R.A. 
56; Barber Asphalt Pav. Co. v. New 
Orleans, 6 So. 794, 41 La.Ann. 1015 
(all three cases holding that in the 
absence of statute debts due _ to 
foreign corporation by residents of 
state, cannot be taxed here). 


Minn.—State v. Pittsburgh Plate 
Glass Co., 180 N.W. 108, 147 Minn. 
339; State v. Northern Pac. R, Co., 
103 N.W. 731, 95 Minn. 43. 


N.Y.—People v. Wells. 77 N.E. 19, 
184 N.Y. 275, 121.Am.S.R. 840, 12 L. 
R.A.N.S. 905 [aff 28 S.Ct. 193, 208 U. 
S545) 52) Tad: 73'70]: 


Ohio.—Hubbard vy. Brush, 55 N.E. 
829, 61 OhioSt. 252. 


Or.—Marshall-Wells Hardware Co. 
ne ce east County, 115 P. 150, 58 
tT 5 


Tex.—Jesse French Piano, etc., Co. 
v. Dallas, (Civ. App.) 61 S.W. 942. 


[a] Bock accounts of a nonresi- 
dent corporation for goods. sold 
through or charged*against its local 
agency are taxable in the state. 
Crane Co. v. City Council of Des 
Moines, 225 N.W. 344, 208 Iowa 164. 


[b] Centract for the sale of land, 
made in favor of a foreign corpora- 
tion doing business in the state, may 
be given such a situs as to render it 
liable to taxation by the state. State 
v. Northern Pac. R. Co., 103 N.W. 731, 
95 Minn. 43. 


[c] Premiums due by residents to 
a foreign insurance company, and 
which have been extended but for 
which no written obligations have 
been given, are credits subject to 
taxation in the state. Liverpool, etc., 
Ins. Co. vy. Board of Assessors for 
Parish of Orleans, 31 S.Ct. 550, 221 
U.S. 346, 55 L.Ed. 762, L.R.A.1915¢C 
903 [aff 47 So. 415, 122 La. 98]. 


[d] In Pennsylvania bills and ac- 


Singer Sia Machine Co. 


TAXATION 


counts receivable of a foreign cor- 
poration do not necessarily indicate 
capital employed wholly within the 
state and cannot be made the basis 
for a settlement of a bonus tax due 
the state. Commonwealth v. G. W. 
Ellis Co., 85 A. 414, 287 Pa. 328; Com- 
monwealth v. West Penn Steel Co., 25 
Pa.Dist. 51. 


As capital employed within the 
state see infra §§ 337, 338. 


11. Hillman Land & Iron Co. Vv. 
Commonwealth, 146 S.W. 776, 148 Ky. 
331; New England Mut. L. Ins. Co. 
v. Bd. of Assessors, 47 So. 27, 121 
La. 1068, 26 L.R.A.N.S. 1120. 


[a] &hus where moneys realized 
in the course of a business carried 
on by a foreign corporation through a 
local agent’ are deposited daily in one 
of the banks of the state for trans- 
mission, the average daily balance is 
taxable in the state. New England 
Mut. L. Ins. Co. v. Bd. of Assessors, 
47 So. 27, 121 La. 1068, 26 L.R.A.N.S. 
1120. 


12. State v. Tennessee Coal, Iron 
& R. Co., 66 So. 178, 188 Ala. 514, 


13. Bemis Bro. Bag Co. v. Louisi- 
ana Tax Commission, 103 So. 337, 158 
La. 1; Marshall-Wells Hardware Co. 
v. Multnomah County, 115 P. 150, 58 
Or. 469. . 


[a] Thus where a foreign corpo- 
ration qualifies and maintains a 
branch within a state, and deposits 
credits arising from sales made with- 
in the state to customers outside the 
state in bank in common with credits 
arising from local sales, a subsequent 
remittance of credits from outside 
sales to the financial headquarters of 
parent corporation does not affect tax- 
ability of such credits. Bemis Bro. 
Bag Co. v. Louisiana Tax Commis- 
sion, 103 So. 337; 158 La. 1. 


14. Metropolitan Life Ins. Co. v. 
City of New Orleans, 27 S.Ct. 499, 205 
U.S: 395, 517. bd. 853; Crane. Col v. 
City Council of Des Moines, 225 N.W, 
344, 208 Iowa 164; Travelers’ Ins. 
Co. v. Bd. of Assessors, 47 So. 439, 
122 La. 129, 24 L.R.A.N.S. 388, 


[a] Loans of foreign insurance 
company to its policyholders who are 
residents of the state, made as a part 
of its business in the state, are sub- 
ject to taxation in such state, al- 
though evidenced by notes held 
abroad. Travelers’ Ins. Co. v. Bd. of 
Assessors, 47 So. 439, 122 La. 129, 24 
L.R.A.N.S. 388. 


Money paid on insurance see infra 
text and notes 24, 25. 


15. Liverpool & London & Globe 
Ins. Co. v. Board of Assessors, 31 S. 
Ct. 550, 221 U.S. 346, 55 L.Ed. 762; 
Crane Co. v. City Council of Des 
Moines, 225 N.W. 344, 208 Iowa 184. 


[a] Validity of statute—QA stat- 
ute imposing a so-called tax on premi- 
ums paid for insurance on property in 
the state to companies not authorized 
to do business in the state, is invalid, 
as applied to policies contracted for, 
delivered, and paid for outside the 
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posed on bank deposits, which are not used in the 
company’s business or.drawn against by any person 
in the state, but are kept solely for transmission to 
the home office of the foreign eorporation,+® or 
which consist of money remitted to a resident agent 
to defray current expenses and temporarily depos- 
ited in bank;!7 and, as has been held, it cannot be 
imposed on credits which are payable at the com- 
pany’s home office and subject to taxation there,+® 
or which do not originate, or arise out of business, 
within the state,!® or which are not held or used 


state, at the domicile of the owner of 
the property, a foreign corporation. 
St. Louis Cotton Compress Co. v. 
State of Arkansas, 43 S.Ct. 125, 260 
U.S. 346, 67 L.Ed. 297 [rev 227 S.W. 
605, 147 Ark. 406]. 


Taxation of premiums in general 
see supra §§ 302, 303; infra § 340. 


16. New York Life Ins. Co. v. 
Board of Assessors for Parish of 
Orleans, 158 F. 462 [aff 30 S.Ct. 385, 
216 U.S. 517, 54 L.Ed. 597]; Com- 
monwealth v. Prudential Life Ins. Co., 
149 S.W. 836, 149 Ky. 380; Metropoli- 
tan L. Ins. Co. v. Newark, 62 N.J.Law 
74, 40 A. 573. , 


[a] Thus a bank deposit kept by 
a New York life insurance company 
in New Orleans, in which coliections 
are placed solely for transmission to. 
New York, the amount deposited be- 
ing reported daily, and a draft made 
each week by the treasurer of the 
company for. the full amount of the 
week’s deposits, against which no one 
in Louisiana is authorized to draw, 
and no part of which is used in the 
company’s business in that state, is 
not taxable in Louisiana. New York 
Life Ins. Co. v. Board of Assessors 
for Parish of Orleans, 158 F. 462 
Laff>*30..S.Ct. 385,.216 W.S. 517, 54. 
Ed. 597]. 5 


17. Hillman Land & Iron Co. v. 
eee 146 S.W. 776, 148 Ky. 


18. Union Tank Line Co.’s Appeal, 
et ND 504, 204 Ill. ‘347, 98 Am.S.R. 


~ 19. London, ete., Bank v. Block, 
136 F. 138, 69 C.C.A. 136; Southern 
Pine Ass’n v. Board of Assessors of 
Parish of Orleans, 99 So. 884, 155 La. 
1085; State v. Northern Pac. R. Co., 
167 N.W. 294, 139 Minn. 473; Farwell, 
Ozmun, Kirk & Co. v. Wallace, 177 
N.W. 108, 45 N.D. 173. 


[a] Thus, where a Pennsylvania 
corporation solicits contracts in the 
state which are completed by accept- 
ance in Pennsylvania and takes notes 
in part payment, which are forward- 
ed to the corporation in another state, 
the indebtedness is not taxable in the 
state. International Text-Book Co. v. 
Fitzpatrick, 62 So. 490, 133 La. 102. 


[b] Interstate commerce.—(1) A 
statute imposing an annual tax of 
three mills on each dollar of the cash 
value of moneys and credits, is not 
applicable to moneys and credits aris- 
ing out of interstate commerce trans- 
actions of foreign corporations not en= 
gaged in doing intrastate business. - 
Farwell, Ozmun, Kirk & Co. v. Wal- 
lace, 177 NOW. 108,45 NDs 1732 °@2) 
A statute which fixes the situs of 
property for purposes of taxation, 
and ‘thus defines the taxing jurisdic- 
tion of the state, does not operate to 
render taxable the moneys and cred- 
its of a foreign corporation which are 
derived from interstate commerce, 
and are represented by past-due ac- 
counts, evidenced by notes and secur- 
ed by mortgages on local property. 
Farwell, Ozmun, Kirk & Co. v. Wal- 
lace, supra. 


For later cases, developments and changes in the law see 4unotations, same title and section number, 
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in business therein.2° 


Bonds or other obligations of a foreign corporation 
may be taxed when held by residents of the state ;?1 
but stock of a foreign corporation, owned by an- 
other foreign corporation doing business in the state, 
is not taxable therein, where such stock does not 
arise, or is not used, in the state and is held in an- 
other state.2? A statute authorizing the taxation 
of credits in the hands of an agent for investing or 
loaning, or otherwise using for pecuniary profit, does 
not authorize the taxation of an ordinary current 
merchandise sale account held by an agent for col- 
lection and use in the merchandise business of the 
owner.?3 


Money paid on insurance. Money paid by a life 
insurance company to insured, constituting the with- 
drawal of a portion of the reserve on his policy 
for which the company is bound, is not a “loan” or 
“eredit” on which the company is taxable in the 
state,?* although the policyholder gives a note upon 
which interest is necessarily charged to adjust the 
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[§ 336] (5) Capital and Stock?°—(a) In Gen- 
eral. Subject to the rules as to what constitutes. 
“eapital stock” and “capital” of a corporation,?7 
particularly as to the meaning of those terms as 
used in taxation statutes relating to corporations 
in general,*® a franchise or privilege tax on a for- 
eign corporation may be graduated according to the 
amount of its capital stock;?® but a state cannot 
impose taxes directly on the capital stock, as a whole, 
of any corporation which is not organized under 
its own laws,°° even though its principal business is 
conducted in the taxing state,*1 except to the extent. 
that such capital stock is represented by eapital con- 
sisting of property and assets located or employed 
within the state,’? as the due process clause of the 
constitution®? precludes a state from taxing capital 
stock of a foreign corporation which is neither lo- 
cated nor used within the state.*4 


Under statute taxing domestic companies. A for- 
eign corporation cannot be taxed on its capital stock, 
under a statute authorizing such a tax on domestic 


account.75 


20. Cal.—Westinghouse Electric & 
Mfg. Co. v. Los Angeles County, 205 
P. 1076, 188 Cal. 491. 


Kan.—W. W. Kimball Co. y. Board 
of ‘Com’rs of Shawnee County, 161 P. 
644, 99 Kan. 302, L.R.A.1917B 1282. 


Ky.—Commonwealth v. Consolidat- 
ed Casualty Co., 
Ky. 103. 


Minn.—State v. Northern Pac. R. 
Co., 167 N.W. 294, 139 Minn. 473. 


Mont.—Monidah Trust v. Sheehan, 
123 P. 692, 45 Mont. 424. 


Ohio.—Tax Commission v. Kelly- 
Springfield Tire Co., 175 N.E. 700, 38 
ChioA. 109. 


Or.—Michelin Tire Co. of California 
v. Hurlburt, 254 P. 196, 121 Or. 110. 


Vt.—National Metal Edge Box Co. 
v. Town of Readsboro, 111 A. 386, 94 
Vt. 405. 

[a] Solvent credits of a foreign 
corporation, arising from sales on 
eredit contracted through a_ sales 
agency within the state, are incident 
to the business of the foreign corpo- 
ration at its domicile and not proper- 
ty in the state subject to taxation. 
Westinghouse Electric & Mfg. Co. v. 
Los Angeles County, 205 P. 1076, 188 
Cal. 491. 

[b] Sale notes.—Where a _ piano 
company incorporated in Illinois with 
a branch office at Topeka sold pianos 
and took sale notes, retaining title, 
which notes were transmitted to the 
home office, copies being filed in To- 
peka, the notes were not taxable in 
Kansas, their situs for taxation be- 
ing the domicile of the owner. W. W. 
Kimball Co. v. Board of Com’rs of 
Shawnee County, 161 P. 644, 99 Kan. 
302, L.R.A.1917B 1282. 

[c] Mortgages (1) owned by a for- 
eign corporation and held without the 
state, although on property located 
within the state, are not subject to 
taxation within the state. Common- 
wealth v. Consolidated Casualty Co., 
185 S.W. 508, 170 Ky. 103. (2) A debt 
due a foreign corporation for a loan, 
made through a branch office in the 
state, on promissory notes secured by 
a mortgage on local real property, 
which notes and mortgage have never 
been held or kept within the state, is 
not taxable within the state. Moni- 
dah Trust v. Sheehan, 123 P. 692, 45 
Mont. 424. 

21. U.S.—Hawley v. City of Mal- 
den, 34 S.Ct. 201, 232 U.S. 1, 58 L.Ed. 
477, Ann.Cas.1916C 842. 


185 S.W. 508, 170. 


companies.?> 


Ga.— Georgia Cent. R. Co. v. 
Wright, 53 S.E. 207, 124 Ga. 630. 


Md.—Baltimore City Appeal Tax 
Ct..v. Patterson, 50 Md. 354 [aff 104 
U.S. 592, 26 LiBd. 845]. 


Minn.—State v. Northern Pac. R. 
Co., 167 N.W. 294, 139 Minn. 473. 


Pa.—In re McMullin’s Estate, 116 
A. 232, 272 Pa. 284; Com. v. New York, 
6te., CO. aa) An adie, geod, aap ealrer On 
[rev 14 S.Ct. 952, 153 U.S. 628, 38 L.Ed. 
846]; Pittsburg, etc., R. Co. v. Com., 
66 Pa. 73, 5 Am.R. 344 [rev 15 Wall. 
(U.S.) 326 note, 21 L.Ed. 189]. 


[a] Thus the bonds of a foreign 
corporation held by a resident are lia- 
ble to tax and if required by the stat- 
ute, the corporation must file a loan 
report if doing business in the state, 
and, if if is not doing business in the 
state, the county is the proper body to 
receive the tax by assessment against 
the bonds in the hands of the bond- 
holder. In re McMullin’s Estate, 116 
A. 232,272 Pa. 284. 


As capital employed 
state see infra §§ 3387, 33 


22. State v. Northern Pac, Ry. Co., 
167 N.W. 294, 139 Minn. 473. 


23. Crane,Co. v. City Council of 
Des Moines, 225 N.W. 344, 208 Iowa 
164. : 


24. Board of Assessors of the 
Parish of Orleans v. New York Life 
Ins: Co., 30°S.Ct.'385, 216° U.S: 517, 54 
L.Ed. 597 [aff-158 F. 462]; Penn 
Mut. Life Ins. Co. v. State, 135 So. 
346, 223 Ala. 832; Fidelity Mut. Life 
Ins. Co. v. Fitzpatrick, 52 So. 118, 125 
La. 976, 186 Am.S.R. 359. 


25. Board of Assessors of the Par- 
ish of Orleans v. New York Life Ins. 
Co., 30 S.Ct. 385, 216 U.S. 517, 54 L.Ed. 
597 [aff 158 F. 462]; Penn Mut. Life 
Ins. Co. v. State, 135 So. 346, 223 Ala. 
332; Fidelity Mut. Life Ins. Co. v. 
Fitzpatrick, 52 So. 118, 125 La. 976, 
136 Am.S.R. 359. 


[a] Reason for rule.—‘This is 
called a loan. It is represented by 
what is called a note, which contains 
a promise to pay the money. But as 
the plaintiff [company] never advanc- 
es more than it already is absolutely 
bound for under the policy, it has no 
interest in creating a personal liabil- 
ity, and therefore the contract on the 
face of the note goes on to provide 
that if the note is not paid when due 
it shall be extinguished automatical- 
ly by the counter credit for what we 
have called the reserve value of the 
policy. In short, the claim of the pol- 


fasan the 


icy-holder on the one side and of the 
company on the other are brought 
into an account current by the very 
act that creates the latter. The so- 
called liability of the policy-holder 
never exists as a personal liability, it 
never is a debt, but is merely a deduc- 
tion in-account from the sum that the 
plaintiffs ultimately must pay. In 
settling that account interest will be 
computed on the item for the reason 
that we have mentioned, but the item 
never could be sued for, any more 
than any other single item of a mutu- 
al account that always shows a bal- 
ance against the would-be plaintiff. 
In form it subsists as an item until 
the settlement, because interest must 
be charged on it. In substance it is 
extinct from the beginning, because, 
as was said by the judge below, it is 
a payment, not a loan.” Board of 
Assessors of the Parish of Orleans v. 
New York Life Ins. Co., 30 S.Ct. 385, 
216 U.S. 517, 522, 54 L.Ed. 597. [aff 
158 F. 462]. 


26. Taxation of capital and capital 
stock in general see supra §§ 248-253. 


27. “Capital stock” and “capital” 
defined and distinguished see Corpo- 
rations §§ 499-505. 

28. See supra § 248 et seq. 

29. See supra § 329. 

30. Foster-Cherry Commission Co. 
v. Caskey, 72 P. 268, 66 Kan. 600; 
In re McMullin’s Hstate, 116 A. 232, 
272 Pa. 284; Com. v. Standard’ Oil 
Co., 101 Pa. 119; State v. Dammann, 
224 N.W. 139, 198 Wis. 265. 


[a] “Authorized” capital stock.— 
A statute imposing a tax on the 
amount of the “authorized” capital 
stock and not merely the issued stock 
of a foreign corporation violates the 
equal protection clause of the federal 
constitution. State v. Dammann, 224 
N.W. 139, 198 Wis. 265. 

31. Foster-Cherry Commission Co. 
v. Caskey, 72 P. 268, 66 Kan. 600. 

32. See infra § 3837. 

33. See generally Constitutional 
Law §§ 956-1099. 

34. State v. Lion Oil Refining Co., 
284 S.W. 338, 171 Ark. 209. 

Taxation of property not in state 
in general see supra § 333. 

35. Western Union Tel. Co. v. Lieb, 
76 Ill. 172; Riley v. Western Union 
Tel. Co., 47 Ind. 511. 

[a] A statute as to domestic cor- 
porations empowering the state board 
of equalization to assess the capital 
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[§ 337] (b) Capital Employed within State—aa. 
In General. Where the employment of capital with- 
in the state is the basis of the taxation of a foreign 
corporation,*® the capital or capital stock of a for- 
eign corporation, even though it has no stated par 
value,?? may be taxed in so far as it is represented 
by property and assets located and used within 
the state,*® or in other words a foreign corporation 
may be taxed on so much of its capital consisting of 
property and assets as is invested or employed with- 
in the taxing state,*® and if it employs no capital 
therein, it is not so taxable although it does busi- 
For such purpose, the amount 


ness in the state.*? } 
of capital employed in the state 


stock of corporations created by or 
under the laws of its state, gives 
such board no authority to assess the 
capital stock of a foreign corporation 
doing business in the state. Western 
Union Tel. Co. v. Lieb, 76 Ill. 172. 


{b] In Morth Dakota, for example 
(1) Comp. L. (1913) § 2110, as amend- 
ed by L. (1919) c 221, L. (1921) c 119, 
and L., (1923) c 305, providing for tax- 
ation of the value of capital stock 
over and above the value of real and 
personal property of the corporation, 
is applicable merely to domestic and 
not to foreign corporations. Burleigh 
County v. Standard Oil Co. of Indi- 
ana, 201 N.W. 510, 51 N.D. 936; State 
ex rel. Farmers’ State Bank v. Wal- 
lace, 187 N.W. 728, 48 N.D. 8038. (2) 
And a foreign corporation which pre- 
sumptively has been taxed from year 
to year on its real and personal prop- 
erty within the state during the as- 
sessment period is not subject to tax- 
ation on the value of corporate stock 
over and above the value of real and 
personal property, as ‘capital em- 
ployed” in given taxing district. Bur- 
leigh County v. Standard Oil Co. of 
Indiana, supra. 


36. See supra §§ 330, 336. 


37. State ex rel. Standard Tank 
Car Co. v. Sullivan, 221 S.W. 728, 282 
Mo. 261. See North American Pe- 
troleum Co. v. Hopkins, 181 P. 625, 
105 Kan. 161 (same rule applied as to 
license fee). 


[a] Thus although the common 
stock of a foreign corporation has no 
stated par value, it can be taxed in 
the state on the proportion of the 
capital stock represented by its busi- 
ness therein to the whole amount of 
its capital stock. State ex rel. Stand- 
ard Tank Car Co. v. Sullivan, 221 S. 
W. 728, 282 Mo. 261. 


38. State v. Lion Oil Refining Co., 
284 S.W. 33, 171 Ark. 209; People v. 
Miller, 98 N.Y.S. 751, 112 App.Div. 
880; Commonwealth v. Clyde S. S. 
Co., 110 A. 532, 268 Pa. 278. 


39. U.S.—wNational Sav. & Loan 
Ass’n v. Gillis, 35 F.(2d) 386 [rev on 
an grounds. 51 S.Ct. 19, 282 U.S. 
496); . 

Kan.—State v. Sessions, 147 P. 789 
95 Kan. 272 [aff Chicago, RT. & P. 
R. Co. v. State of Kansas ex rel, 
Brewster, 38 S.Ct. 60, 245 U.S. 627, 62 
L.Ed. 518 mem]. 


La.—Metropolitan L. Ins. Co. v. 
Orleans Bd. of Assessors, 39 So. 846, 
115 La. 698, 116 Am.S.R. 179, 9 L.R.A. 
N.S. 1240 [aff 27 S.Ct. 499, 205 U.S. 
395, 51 L.Ed. 853]. 


Mass.—Blackstone Mfg. 
Blackstone, 13 Gray 488. 


Mo.—State ex rel. Standard Tank 
Car Co. v. Sullivan, 221 S.W. 728, 282 
Mo. 261. 


N.Y.—People v. Morgan, 70 N.E. 
967, 178 N.Y. 433, 67 L.R.A. 960 [rev 
83 N.Y.S. 998, 86 App.Div 577]; Mat- 


’ 
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property.** 


is measured by 


ter of Tiffany, 30 N.Y.S. 494, 80 Hun 
486. 


Pa.—Com. v. Standard Oil Co., 101 
Pa. 119; Com. v. Mountain Ice Co., 
22.Pa.Dist. 670; Com. v. Schwarz- 
schild, etc., Co., 19 Pa.Dist. 1035, 36 
Pa.Co. 647; Com. v. Imperial Window 
Glass Co., 43 Pa.Co. 194. 


R.I.—Mexican Petroleum Corpora- 
tion v. Bliss, 110 A. 867, 48 R.I. 243. 


[a] “Capital stock” as used in a 
taxation statute means not the shares 
of stock held by individuals but the 
actual capital which it represents em- 
ployed in the state; it is the equiva- 
lent of the term ‘capital,’ and is. the 
amount of capital so employed pen 
which the tax is to be computed. 
People v. Morgan, 70 N.E. 967, 178 
N.Y. 433, 67 L.R.A. 960 [rev 83 N.Y.S. 
998, 86 App.Div. 577]. 


[b] Capital used in business of 
purchasing, if used in the state, is 
taxable therein although the thing 
purchased was located outside the 
state, as the locus of the thing pur- 
chased is immaterial if capital is em- 
ployed in the business of purchasing 
within the state. People ex rel. Texas 
Co. v. Gilchrist, 168 N.E. 449, 252 N.Y. 
Cre ame 235 N.Y.S. 861, 227 App.Div. 


[ec] Capital used to pay interest 
on a note is taxable in the state, 
where it does not appear whether the 
note was used exclusively for extra- 
state business. People ex rel. Texas 
Co. v. Gilchrist, 168 N.E. 449, 252 N. 
Y. 19° [rev_ 235° N-Y:S. 861, °227 App. 
Div. 641]. 


[ad] Validity of statute.—A _ stat- 
ute taxing the capital stock of foreign 
corporations, baSed on. the ratio of 
invested capital of the corporation lo- 
cated within the state, is not void as 
to tax on shares of stock owned by 
nonresident shareholders, as an at- 
tempt to tax property not having a 
situs in the state, since the corpora- 
tion acquires a quasi presence and 
domicile in the state by entering it 
and transacting business’ therein. 
National Sav. & Loan Ass’n v. Gillis, 
35 F.(2d) 386 [rev on other grounds 
eras 19; 282. U.S. 796... 75% Likid. 


As affected by interstate commerce 
see Commerce § 140. 


People v. Roberts, 47 N.E. 974, 
154 N.Y. 1, 4; In re McMullin’s Es- 
tate, 116 A. 232, 272 Pa. 284. 


“While, in most cases, a foreign 
corporation doing business within 
this state will employ some portion 
of its capital in the prosecution of 
such business, it is quite possible 
that the business which it prosecutes 
here may not require the use of any 
part of its capital, and, when this is 
the case, there can be no taxation for 
the reason that there is no basis for 
taxation, since the basis for the tax 
is the ‘amount of capital stock em- 
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the total value of the property and assets within 
the state owned by the corporation,*! and used by 
-it in the transaction “of its ordinary business.*? 
The tax is not on the value of the property as such, 
but on the value of the capital stock as represent- 
ing the property; that is on so much of its capital 
stock as is represented by the proportion which its 
property and assets in-the state bears to its whole 


As affected by amount of authorized capital stock. 
Although a franchise tax cannot be based on more 
than the amount of the whole authorized capital 


ployed within this state.’ ”” 


People v. 
Roberts, supra. 
[a] Foreign holding company, 


which merely holds the stock of a 
domestic company, and has an office 
in the state, but employs no capital 
therein is not subject to a tax on its 
capital stock. In re McMullin’s Es- 
tate, 116 A. 232, 272 Pa. 284; Appeal 
of Callery, 116 A. 222, 272 Pa. 255. 


41. State v. Western Union Tel. 
Co., 65 S.W. 775, 165 Mo. 502 [aff 23 S. 
Ct. 730,-190 U.S. 412, 47 L.Ed. 1116]; 
People v. Roberts, 53 N.E. 685, 159 N. 
Y. 74, 76, 78, 45 L.R.A. 130; People v. 
Wemple, 44 N.E. 787, 150 N.Y. 46; 
People v. Wemple, 31 N.H. 238, 133 
N.Y. 323; People v. Roberts, 49 N.Y. 
S. 10, 25. App.Div. 16 [aff 50 N.E. 
1120, 156 N.Y. 688]; Beaufort Coun- 
ty v. Old Dominion Steamship Co., 39 
S.E. 18, 128 N.C. 558. 


[a] Tllustration.—Where a foreign 
corporation has indicated its purpose 
and intent to establish a permanent 
and continuous business in the state, 
which includes both the manufacture 
and the sale of goods manufactured, 
and has designated its principal place 
for the transaction of Such business 
by filing with the secretary of state 
a certificate of its incorporation and 
statement of its business as required 
by law the corporation may be con- 
sidered as having invested in this 
state an amount equal to the value of 
the merchandise it has on hand, and 
it may be taxed on such amount, al- 
though only a portion of the goods 
held there for sale is manufactured 
by the corporation within this state 
and a large portion is manufactured 
at the corporation’s domicile in an- 
other state, to which the proceeds of 
sales are remitted. People v, Barker, 
51 _N.E. 1043, 157 N.Y. 159; People 
eae ee 70 N.Y.S. 836, 60 App.Div. 


42. People v. Wemple, 44 N.E. 787, 
150 N.Y. 46; People v. Wemple, 31 
N.H. 238, 133 N.Y. 323; People v. 
Wemple, 29 N.E. 1002, 181 N.Y. 64, 27 
Am.S.R. 562; People v. McLean, 80 
N.Y. 254 [aff 17 Hun 204 (aff 5 Abb. 
N.Cas. 137)]; Commonwealth v. John 
McGlinn Distilling Co., 108 A. 823, 
265 Pa. 346; Commonwealth v. Cur- 
tis Pub. Co., 85 A. 360, 237 Pa. 333; 
Commonwealth v. Bigelow-Willey 
Motor Co., 5 Pa.Dist.&Co. 378; Com- 
monwealth vy. Tonopah Min. Co., 19 
Pa.Dist. 260; Commonwealth v. Harn 
Line SS. Co., 12 Pa.Dist. 363; Com- 
monwealth v. United Cigarette Mach. 


Co., 89 S.E. 935, 119 Va. 447. And see 
cases supra note 41. 
[a] Machines complete and in 


process of manufacture by a foreign 
corporation doing business in the 
State, are taxable as capital Com- 
monwealth v. United Cigarette Mach. 
Co., 89 S.E. 935, 119 Va. 447. 


43. Commonwealth y. Schwarz- 
schild, etc., Co., 19 Pa.Dist. 1035, 36 
Pa.Co. 647; Com. v. Western Union 
Tel. Co., 2 Dauph.Co. (Pa.) 30. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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stock,** a foreign corporation is not entirely ex- 
empt from taxation because of the fact that money 
actively employed by it within the state is a part 
of its surplus,*® but the money so employed may 
be treated as capital stock, so as to subject it to 
taxation,*® although the entire amount of the au- 
thorized capital stock is invested in the foreign 
state,** and such amount if treated as capital stock 
for purposes of taxation should also be so treated 
for the purpose of determining the percentage of 


taxation.*& 
Deductions and exclusions. 


44. See supra § 332. 


45. People v. Wilson, 106 N.Y.S. 
1, 121 App.Div. 376 [aff 87 N.E. 1125, 
193 N.Y. 671]. : 


46s People v. Glynn, 109 N.Y.S. 
868, 125 App.Div. 328; People v. Wil- 


son, 106 N.Y.S. 1, 121 App.Div. 376 
{aff 87 N.E. 1125, 193 N.Y. 671). 
47. People v. Glynn, 109 N.Y.S. 


868, 125 App.Div. 328;. People v. Wil- 
son, 106 N.Y.S. 1, 121 App.Div. 376 
[aff 87 N.E. 1125, 193 N.Y. 671]. 


48. .People v. Glynn, 109 N.Y.S. 
868, 125 App.Div. 328. 


49. People v. Coleman, 31 N.E. 
1022, 135 N.Y. 231; People v. Roberts, 
46 N.Y.S. 570, 19 App.Div. 574 [aff 
47 N.E. 980, 154 N.Y. 101]. 


[a] Nature of indebtedness.— 
Where the indebtedness of a foreign 
corporation is incurred generally in 
the business, and not in respect of 
any particular asset which is within 
the state, such indebtedness will be 
deducted from the sum of the assets 
of the corporation wherever found 
and an amount offset against the val- 
ue of the assets within the state as 
will be proportionate, in estimating 
the amount of tax for which the cor- 
poration is liable. People v. Miller, 
109 N.Y.S. 866, 125 App.Div. 296 [aff 
91 N.E. 1119, 197 N.Y. 577]. 


50. People v. Feitner, 70 N.Y.S. 
836, 60 App.Div. 628 [aff 60 N.E. 1118, 
167 N.Y. 622]; Commonwealth’ v. 
Bigelow-Willey Motor Co., 5 Pa.Dist. 
&Co. 378. 


[a] Mortgage not assumed.—A tax 
may be made upon the amount of real 
estate purchased within the state and 
used in conducting its business there- 
in, on the actual purchase value of the 
real estate acquired, without any de- 
duction for a mortgage on the prop- 
erty, the payment of which the cor- 
poration did not assume. Common- 
wealth v. Bigelow-Willey Motor Co., 
5 Pa.Dist.&Co. 378. 


51. People v. Roberts, 51 N.E. 293, 
156 N.Y. 585; People v. Wemple, 44 
N.B.. 787, 150 N.Y. 46. 


52. See supra § 337. 

53. People v. Wells, 90 N.Y.S. 313, 
98 App.Div. 82 [aff 75 N.E. 1132, 182 
N.Y. 553]; Com. v. Johnson, 30 Pa. 
Dist. 211. 

54. Commonwealth v. Valvaline 
Oil Co., 12 Pa.Dist.&Co. 78; Common- 
wealth v. Tonopah Min. Co., 19 Pa. 
Dist. 263; Commonwealth v. Tonopah 
Min. Co., 19 Pa.Dist. 260. 


55. People v. Miller, 74 N-H. 1123, 
182 N.Y. 521; People v. Miller, 73 N.E. 
1102, 181 N.Y. 328. 


[a] Check, issued by a foreign 
corporation and sent to persons in 


In determining the 
amount of capital, employed within the state, sub- 
ject to taxation, a proper allowance or deduction 
should be made for debts or liabilities of the cor- 
poration,*® except debts for which no liability exists 
at the time of the assessment.°° Property purchased 
out of surplus funds or undivided profits should 
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within State. 


include: 


or leases.58 


this state in payment of obligations, 
is not in any Sense property belonging 
to the corporation, and is no portion 
of its capital, subject to taxation. 
Roce Campbell, 34 N.E. 753, 139 


56. Harrison Naval Stores Co. vy. 


- Miller, 73 N.E. 1102, 
181 N.Y. 328; Commonwealth v. Bige- 
tg ie So Motor Co., 5 Pa.Dist.&Co. 


[a] Illustrations.—(1) Capital of 
a corporation organized to buy a tract 
of land is employed within the state 
within the meaning of the tax law 
where it is used in the purchase of 
such tract. People v. Glynn, 87 N.E. 
434, 194 N.Y. 390. (2) Where tenants 
in common, owning an office building 
in the city of New York, organize 
a foreign corporation, the charter of 
which authorizes the corporation to 
undertake the management, mainte- 
nance, and sale, and letting of all 
real or personal property of the cor- 
poration and to carry on any other 
business which may seem to the board 
of directors capable of being conven- 
iently conducted in connection with 
the purposes above set forth, or cal- 
culated to increase the profits of the 
corporation, and the corporation has 
no surplus and its entire capital is 
invested in the building, which is 
highly improved and produces a net 
income devoted to dividends, and the 
management of the building involves 
the active supervision of an extensive 
business with many details, it is cap- 
ital employed within the state, and 
subject to taxation. People v. Miller, 
73 N.E. 1102, 181 N.Y. 328. 


[b] Tease of land.—(1) Under 
statutes, providing for the assess- 
ment of money employed in any busi- 
ness, and authorizing the state reve- 
nue agent to require assessment of 
property which has not been assess- 
ed, a foreign corporation, leasing land 
in the state and manufacturing tur- 
pentine and rosin from the trees 
thereon, is assessable for the money 
invested in such business, without at- 
tempting to assess the lease by it- 
self. Harrison Naval Stores Co. v. 
Adams, 61 So. 417, 104 Miss. 381. (2) 
A foreign corporation, purchasing a 
turpentine lease in the state and es- 
tablishing a commissary for its cus- 
tomers, at which it receives turpen- 
tine and rosin, has “money employed 
in business” to the amount evidenced 
by the value of the lease, and is tax- 
able on such amount. Union Naval 
Stores Co. v. Adams, 61 So. 419, 104 
Miss. 299. 

{[c] Structures on leased groand. 
—Money of a foreign corporation in- 
vested in structures on leased ground 
is capital employed within the state, 


[61 C.J.] 351 


also be excluded from such estimate.51 


[§ 338] bb. What Constitutes Capital Employed 
As to what constitutes capital em- 
ployed within the state, subject to taxation, within 
the meaning of the above rules,5? cannot be laid 
down in any hard-and-fast rule;®* but generally it 
means capital employed in’ aid or exercise of some 
corporate activity,®* capital placed in a venture 
which requires active management and constitutes 
the corporation’s business.®® 


It has been held to 


Capital invested in real estate as a part 
of the corporation’s business®* although the real 
estate is not being used by it;®’ or capital invested 
in personalty, as a part of its business, which it sells 
It has also been held to, include book- 
accounts or other eredits representing the proceeds 
of the sale of property in which capital has been 
invested,°>® and deposits in bank so far as they are 


although the structures may become 
in law the property of the owner of 
the ground. People v. Wilson, 106 
N.YiSi1 1, 220 App. Dive 316:- [aft 89 
N.EY 1125, 193 N.Y. 671]. 


- 57. Commonwealth  v. Weirton 
Steel Co., 120 A, 663, 277 Pa. 12. 


[a] Reason for rule.—‘If this were 
not so, a foreign corporation could 
frequently have in this state with- 
out taxation a large amount of prop- 
erty for its corporate purposes, which 
was not actually being used, but 
which was receiving the protection 
of the laws of the state.” Common- 
wealth v. Weirton Steel Co., 120 A. 
663, 664, 277 Pa. 12. 


[b] Thus, where a foreign corpo- 
ration acquires coal land of the state, 
it is subject to a tax thereon notwith- 
standing it has opened no mines nor 
conducted any mining operations on 
the land. Commonwealth v. Weirton 
Steel Co., 120 A. 663, 277 Pa. 12. 


58. Commonwealth v. National 
al iy vomitus Co.,., 117- AS. 43959 272 
a. s 


[a] Cash registers leased.—A for- 
eign corporation which has within the 
state a number of cash registers 
which it has delivered to residents of 
the state under contracts which are 
leases with option to buy is liable to 
be taxed upon the value of such cash 
registers, although the real object of 
the transaction was a sale of the ma- 
chines, as the situs of the property 
is in Pennsylvania, and represen.s.an 
investment therein of the capital of 
the company doing business in the 
state. Commonwealth v. National 
cpa Register Co., 117 A. 439, 271 Pa. 

06. 


59. People v. Wells, 77 N.E. 19, 
184 N.Y. 275, 121 Am.S.R. 840,12 L. 
R.A.N.S. 905 [aff 208 U.S. 14, 52 L.Ed. 
370]; People v. Barker, 48 N.Y.S. 
553, 23 App.Div. 524 [aff 49 N.E. 1103, 
155 N.Y. 665]; People v. Barker, 52 N. 
YS.) 924 App.Div. 263 [mod 51 


eno 
N.E. 1048, 157 N.Y. 159]; Common- 
wealth v. Motors Mortg. Corporation, 
147 A. 98, 297 Pa. 468; Commonwealth 
v. United Cigarette Mach. Co., 89 S.E, 
935, 119 Va. 447. 

[a] Iliustrations.—(1) Where a 
foreign corporation, licensed to do 
business in the state, maintains an 
office in the state for the sale of its 
products which are imported and sold 
in original packages and takes in pay- 
ment bills receivable which are, in the 
regular course of business, hela with- 
in the state until maturity for the 
convenience of the corporation, and 
the proceeds of such bills are then in 
part remitted to the home Office, out- 
side the state, and in part are kept 
on deposit in a bank in this state, for 
the purpose of paying the expenses 
of the local office and customs duties 
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used in intra-state business,®° and if a deposit in- 
cludes money used for both state and extra-state 
purposes, without making any separation thereof, 
the entire amount on deposit is taxable within the 
state.61 The mere. ownership, however, of property 
in the state by a foreign corporation does not ren- 
der it liable to a tax on capital stock;*? and it can- 
not be said to “employ capital” in a state where it 
merely maintains an agency in charge of a salaried 
agent and keeps or owns no other property in the 
state®* except some office furniture and equipment.°* 
So also “capital employed within the state,” within 
the tax law, does not include intangible assets that 
are referable to the domicile of the corporation, 
where such assets have their situs of ownership,®® 
moneys and credits arising out of independent in- 
vestments, and not out of the conduct of its busi- 
ness,°* such as money invested in real estate as 
an independent investment and not as a part of the 
corporation’s business,°7 money represented by pre- 
mium notes postponing collection of premiums sup- 
plying life insurance company’s capital,®* goods 
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stored in the state, prior to their use at the corpora- 
tion’s manufacturing plant in another state,°® or 
mortgage loans made by the company to residents, 
not policyholders, out of general surplus funds which 
have never been in the possession or under the con- 
trol of the state agents;7° nor does it include capi- 
tal invested in intangible assets created through 
federal laws,™1 such as patent rights or assignments 
thereof.?? 


Bonds, stocks, and other securities. Capital em- 
ployed within the state, subject to or as a basis of 
taxation, has also been held to include eapital in- 
vested, as a part of the foreign corporation’s busi- 
ness, in the loans and securities of a bank or in- 
vestment company,?* or in the stock or securities 
of other corporations,’* but not where they are 
bought as an independent investment with the sur- 
plus of the corporation, as. distinguished from its 
capital,7® or are held outside the state.’® 


Bonds or funds deposited ‘with a state officer by 
a foreign insurance or guaranty company, as re- 


on subsequent importations, such bills 
receivable are not in transitu, but are 
taxable as capital employed within 
the state. People v. Wells, 77 N.E. 
19, 184 N.Y. 275, 121 Am.S.R. 840, 12 
L.R.A.N.S. 905 [aff 28 S.Ct..193, 208 
U.S. 14, 52 L.Ed..370). (2) Where a 
foreign banking corporation main- 
tains its principal office within the 
state and branches and agencies in 
other states, carries on the business 
of selling its own drafts on its own 
branches and agencies, which in turn 
draw upon the principal office for re- 
imbursement and also to pay for 
drafts which have been sold, thereby 
becoming indebted to the main office, 
which uses. such indebtedness for the 
payment of any further drafts that 
may be drawn and sold by it, such 
credits and indebtedfiess are taxable 


as capital employed and _ invested 
within the state. People ex rel. In- 
ternational Banking Corp. v. Ray- 


mond, 102 N.Y.S. 85, 117 App.Div. 
64) [aft 80: IN.By 1117, 188 N.Y. 5514. 


[b] Financing transactions.—A. 
corporation organized to buy, sell, and 
deal in automobiles and investment 
securities, and to finance the purchase 
of automobiles, where it carries on 
financing operations by taking as- 
signments from dealers of bailment 
leases, which provide for monthly in- 
stallments as rental and designate 
dealers as lessors and customers as 
lessees and provide for the purchase 
of an automobile by a lessee at the 
expiration of the term on further pay- 
ment of one dollar, is liable for a cap- 
ital stock tax based on the use of 
such automobiles as tangible property 
in carrying on its local business, 
where notes are taken from the pur- 
chaser for the balance due on a car 
and assigned to the corporation with 
the bailment leases as security. Com- 
monwealth v. Motors Mortg. Corpora- 
tion, 147 A. 98, 297 Pa. 468. 


Taxation of intangible property in 
general see supra § 335. 

60. People ex rel. Texas Co. v. Gil- 
christ, 168 N.E. 449, 252 N.Y. 19. 


61. People ex rel. Texas Co. v. Gil- 
christ, supra. 

62. Com. v. Tonopah Min. Co., 19 
Pa.Dist. 260. 

63. People v. Roberts, 47 N.E. 974, 
154 N.Y. 1; People v. Campbell, 34 
N.E. 753, 189 N.Y. 68; People v. Wem- 
ple, 31 N.E. 238, 133 N.Y. 323; People 
v. Miller, 85 N.Y.S. 849, 90 App.Div. 
545; People v. Roberts, 40 N.Y.S. 417, 
8 App.Div. 201 [aff 45 N.B. 1134, 151 


N.Y. 619]; Commonwealth v. Tono- 
pah Min. Co., 19 Pa.Dist. 260. 


Ta] Ilustration.—A Delaware cor- 
poration, engaged exclusively in min- 
ing in Nevada, is not liable to the cap- 
ital stock tax in Pennsylvania, where 
it merely rents an office and employs 
clerks mostly in making transfers of 
stock, and carries a bank account. 
Commonwealth v. Tonopah Min. Co., 
19 Pa.Dist. 260. 


64. People v. Campbell, 
1d8; LS IPN YA 68. 


65. In re McMullin’s Estate, 116 A. 
232, 272 Pa. 284. 


Taxation of intangible assets in 
general see supra § 335. 


66. Capital Trust & Savings Bank 
v. Wallace, 177 N.W. 440, 45 N.D. 182. 


[a] Foreign corporation loaning 
money on notes secured by mortgages 
on farm lands or by chattel mortga- 
ges on live stock in the state on ap- 
plications for loans received from per- 
sons or-corporations in that state, and 
which has no place of business there- 
in, is not liable to a tax on credits 
evidenced by such notes and loans. 
Capital Trust & Savings Bank vy. Wal- 
lace, 177 N.W. 440, 45 N.D. 182. 


Taxation of credits in general see 
supra § 335. 


67. People v. Wemple, 44 N.E. 787, 
150 N.Y. 46. 


[a] Surplus earnings of a foreign 
corporation carrying on a portion of 
its business in this state, invested in 
real estate within this state taxable 
for general state and local purposes 
and not occupied by the corporation 
or used in carrying on its business but 
leased by it, constitute an independent 
investment and are in no sense em- 
ployed within this state in the trans- 
action of the ordinary business of the 


34 N.E. 


corporation. People y. Wemple, 44 
N.E. 787, 150 N.Y. 46. } 
68. Penn Mut. Life Ins. Co. y. 


State, 135 So. 346, 223 Ala. 332. 


69. Commonwealth v. Johnson, 30 
Pa.Dist. 211. 


70. Penn Mut. Life Ins. Co. vy. 
Board of Assessors, 59 So. 906, 131 
Lav ATi. 


71. In re McMullin’s Estate, 116 A. 
232, 272 Pa. 284; 


Taxation of intangible assets in 
general see supra § 335. 


232, 272 Pa. 284; Commonwealth v. 
Edison Plectric Light Co., 27 A. 379, 
157 Pa. 529, 37 Am.S.R. 747. 


73. Metropolitan L. Ins. Co. v. Or- 
leans Bd. of Assessors, 39 So. 846, 115 
La. 698, 116 Am.S.R. 179, 9 L.R.A.N.S. 
1240 [aff 27 S.Ct. 499, 205 U.S. 395, 
51 L.Ed. 853]; People v. Raymond, 
80 N.E. 1117, 188 N.Y. 551; People v. 
Miller, 74 N.E. 1124, 182 N.Y. 521; 
People v. Roberts, 49 N.Y.S. 10, 25 
App.Div. 16 [aff 50 N.E. 1120, 156 N.Y. 
688]. 


74. People v. Miller, 109 N.Y.S. 
866,125 App.Div. 296 [aff 91 N.H. 1119, 
197 N.Y. 577]; People v. Miller, 86 
N.Y.S. 386, 90 App.Div. 560 [aff 74 
N.E. 1124, 182 N.Y. 521]. 


75. People v. Morgan, 70 N.E. 967, 
178 N.Y. 433, 67 L.R.A. 960. 


76. Penn Mut. Life Ins. Co. v. 
State, 135 So. 346, 223 Ala. 332; Peo- 
ple ex rel. Alpha Portland Cement Co. 
v. Knapp, 129 N.E. 202, 230 N.Y. 48 
[rearg den 132 N.E. 870, 231 N.Y. 516, 
and cert den 41 S.Ct. 624, 256 U.S. 702, 
65 L.Ed. 1179]; In re McMullin’s Es- 
tate, 116 A. 232, 272 Pa. 284; Com. 
v. Standard Oil Co., 101 Pa. 119. 


[a] Capital invested in the stock 
of another corporation (1) is deemed 
to be assets located where the physi- 
cal property represented by such 
stock is located. People ex rel. Alpha 
Portland Cement Co. v. Knapp, 181 
N.Y.S. 32, 191 App.Div. 262 [rev on 
other grounds 129 N.E. 202, 230 N.Y. 
48 (rearg den 132 N.EB. 870, 231 N.Y. 
516)]. (2) Where a New Jersey cor- 
poration doing business in New York 
had its general offices at Easton, Pa., 
in which state it had a substantial 
part of its manufacturing plant, and 
in which state a corporation was or- 
ganized to take title to the necessary 
real estate there, and the stock of 
such Pennsylvania corporation was 
all owned by the New Jersey corpora- 
tion, which stock was kept in Penn- 
sylvania, the stock of the Pennsyl- 
vania corporation, being deemed as- 
sets located where the physical prop- 
erty represented by it was located, 
cannot be assessed for taxation in 
New York... People ex rel. Alpha 
Portland Cement Co. v. Knapp, supra. 


[b] Bonds purchased and contin- 
uously held by a life insurance com- 
pany outside state and not allocated 
by any corporate action to the com- 
pany’s business within the state are 
not capital employed within the state. 

enn Mut. Life Ins. Co. v. State, 135 


Pp 
72. In re McMullin’s Hstate, 116 A.| So. 346, 223 Ala. 332. 


. For later cases, developments and changes in the law see Annotations, same title and section number, 
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quired by law as a condition to its doing business 
within the state, are taxable as capital employed 
in the state.77 . 
Good will; trade-mark.’® The good will of a for- 
eign corporation doing business in the state, which 
has never transacted any business in the state of 
its creation, resulting from the exercise of its cor- 
porate franchises and the investment. of capital in 
the state, inseparably connected with tangible prop- 
erty located in the state and belonging to an estab- 
lished business conducted wholly in the state, where 
the good will has a market value, is taxable as an 
item of capital employed in the state.7® And on 
the same principle the value of a trade-mark owned 
by such a corporation may be considered in deter- 
mining the amount of its capital stock employed 
in the state.®° 
[§ 339] (6) Harnings or Receipts’!—(a) In 
General. A tax on the gross earnings or receipts 
within the state of a foreign corporation doing busi- 
nes& therein is a proper and legitimate exercise of 
the taxing poWer.82 Such a tax applies only to 
earnings or receipts whieh the foreign corporation 
has received within the state for itself, and not as 
an agent for others;®* and it has been held that 
the tax cannot be escaped by sending the receipts 
to the home state of the corporation.** Where the 
tax is on net earnings, it cannot be assessed where 
the corporation derives no net earnings from busi- 
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ness done in the state.*® It has been held that 
where the statute requires, in the allocation of the 
income of a foreign manufacturing or mercantile 
corporation for taxation, the principal of an in- 
vestment in bonds shall be disregarded, interest on 
such bonds may be deducted from the income,®* but 
that where the statute-requires dividends from in- 
vestments in stocks of other corporations to be in- 
cluded in the income, the corporation should be al- 
lowed to add the value of such shares of stocks 
to the value of its assets without the state.87 

Combined income. A statutory provision which 
gives a group of affiliated corporations the right to 
be assessed for taxation upon their combined net 
income, where they have filed a consolidated return 
of such income to the federal government, applies 
in case of foreign corporations, only where the en- 
tire group filing such return are doing business in 
the state,*® and hence where some of the corpora- 
tions are not subject to the statute, because not 
doing business in the state, an excise tax may be 
imposed on one or more of those which have earned 
income within the state, although the group as a 
whole has conducted business at a loss.®° 

Nature of tax. <A tax on gross earnings and re- 
ceipts is in reality a tax on the privilege of doing 
business within the state measured by the volume 
of business transacted,°° and where it is imposed 
as a franchise tax according to net income for the 


77. Scottish Union, ete., Ins. Co. 
v. Bowland, 25 S.Ct. 345, 196 U.S. 611, 
49 L.Ed. 619; Western Assur. Co. v. 
Halliday, 126 F. 257, 61 C.C.A. 271 [aff 
110 F. 259, and cert den 24 S.Ct. 854, 
193 U.S. 673, 48 L.Ed. 841]; People 
v. Home Ins. Co., 29 Cal. 533; British 
Commercial L. Ins. Co. v. New York 
Tax, etc., Com’rs, 31 N.Y. 32, 1 Abb. 
Dec. 199, 1 Keyes 303, 18 Abb.Pr. 118, 
28 How.Pr. 41; International L. As- 
sur. Soc. v. Tax Com’rs, 28 Barb. (N. 
Y.) 318, 17. How.Pr. 206; State v. 
Maryland Fidelity, ete., Co., 80 S.W. 
544, 35 Tex.Civ.App. 214. 

[a] On repeal of a statute requir- 
ing such a deposit the securities de- 
posited become subject to withdrawal 
and, although remaining on deposit, 
are not subject to taxation as money 
invested in business within the state. 
People v. New England Mut. L. Ins. 
Co., 26 N.Y. 303. 

: 78. Good will as taxable property 

in general see supra § 167. 

79. People v. Roberts, 53 N.E. 685, 
159 N.Y. 70, 45 L.R.A. 126; People v. 
Morgan, 88 N.Y.S. 1066, 96 App.Div. 
AOS 

80. People ex rel. Spencerian Pen 
Co. v. Kelsey, 93 N.Y.S. 971, 105 App. 
Div. 134. : 
Income taxes in general see in- 
fra XOX, 

Taxation of: 

Earnings or receipts of: 

Corporations in general see supra § 

256 


Insurance company in general see 
supra §§ 301-3803. 
Railroad company in general see 
supra §§ 3138, 314. ; 
Intra-state receipts from interstate 
business see Commerce § 156. 
s2. U.S.—British Foreign Mar. Ins. 
Co. v. Board of Assessors, 42 EF. 90. 
Cal.—Union Tank Line Co. v. Rich- 
ardson, 191 P. 697, 183 Cal. 409. 
Tll.—Raymond v. Hartford F. Ins. 
Co., 63 N.E. 745, 196 Ill. 329. 
Ky.—Southern Bldg., etc., Assoc. v. 
Norman, 32 S.W. 952, 98 Ky. 294, 17 
Ky.L. 887, 56 Am.S.R. 367, 31 L.R.A. 
41 


Mich.—Fargo v. Auditor-Gen., 24 
N.W. 538, 57 Mich. 598 [rev on other 
grounds 7 S.Ct. 857, 121 U.S. 230, 30 
L.Ed. 888]. 


[61 C. J.—23] 


N.D.—International Hievator Co. v. 
Thoresen, 228 N.W. 192, 58 N.D. 776. 

Ohio.—State v. Hahn, 35 N.E. 1052, 
50 OhioSt. 714; Western, Union Tel. 
Co. v. Mayer, 28 OhioSt. 521. 

Pa.—Com. v. Delaware, etc., Canal 
Co., 4 Dauph.Co. 154 [aff 17 A. 175, 
1 Monv36)74- Li Ri As 2324; 

Philippine.—Eastern Extension 
Australasia, etc., Tel. Co. v. Hord, 11 
Be pains 280. 

S.C.—Southern Express Co. v. Hood, 
49 S.C.L. 66, 94 Am.D. 141. 

83. Eastern Extension Australasia, 
Tel. Co. v. Hord, 11 Philippine 
280; Southern Express Co. v. Hood, 
49 S.C.L. 66, 94 Am.D. 141. 

[a] Thus a tax on the gross re- 
ceipts of a foreign express company 
does not include the portion of actual 
collections belonging to other express 
and railroad companies, or the portion 
due other connecting companies and 
received to their use. Southern Ex- 
press Co. v. Hood,, 49 S.C.L. 66, 94 
Am.D. 141. 

84. Com. v. Delaware, etc., Canal 
Co; -4 Dauph:Co. ((Pa:): tb4 aff 17 >A: 
HUD WMOns 136, de Wu. Ano 282 ys 

fa] In TIllinois, however, it has 
been held that as the property sub- 
ject to taxation under the general 
revenue act is Such as has a situs in 
the state, only such receipts of a for- 
eign corporation for the previous year 
as were on hand or in banks in a 
county on April lst were assessable 
there under such act, as no authority 
is conferred by that act to tax net 
receipts which may have been absorb- 
ed by losses or transmitted to the 
home office. Fidelity & Casualty Co. 
of New York v. Board of Review of 
ao County, 105 N.E. 704, 264 IIl. 
sb 


85. ° Quicksafe Mfg. Corporation v. 
aes 29 S.W.(2d) 253, 161 Tenn. 

6. 

86. People ex rel. Alpha Portland 
Cement Co. v. Knapp, 129 N.E. 202, 
230 N.Y. 48 [rearg den 132 N.E. 870, 
231 N.Y. 516 (cert den 41 S.Ct. 624, 
256 U.S. 702, 65 L.Ed. 1179) ]. 

{a] Thus the provision of a stat- 
ute, for the taxation of foreign cor- 
porations doing business in the state, 
that the income of bonds owned by 
the corporation and held without the 
state shall be considered, but the 


principal of the bonds disregarded, 
in an allocation of the income arising 
in the state for purpose of taxation, 
being separable from the main pur- 
pose of the act, which was to tax 
manufacturing and mercantile corpo- 
rations whose income will principally 
arise in business, should be disregard- 
ed, and remainder of the act upheld, 
and income from such bonds may be 
deducted from the income. People ex 
rel. Alpha Portland Cement Co. v. 
Knapp, 129 N.E. 202, 230 N.Y. 48 [re- 
are den 132 N.E. 870, 231 N.Y. 516] 
oe N. Y. Tax Law §§ 208-— 
191). 

37. People ex rel.. Alpha Portland 
Cement Co. v. Knapp, supra. 

[a] Thus the provision of a stat- 
ute imposing taxes on the income of 
foreign corporations, requiring divi- 
dends from investments in stocks of 
other corporations to be included in 
the income, but the principal, except 
to the amount of ten per cent, disre- 
garded in allocation of income within 
and without the state, may be sepa- 
rated from the main purpose of the 
act, which is the taxation of manu- 
facturing and mercantile corporations 
whose income will largely arise from 
business, and hence in such case the 
corporation should be allowed to add 
the value of its shares in other for- 
eign corporations to the value of its 
assets without the state. People ex 
rel. Alpha Portland Cement Co. v. 
Knapp, 129 N.E. 202, 230 N.Y. 48 [re- 
arg den 132 N.E. 870, 2381 N.Y. 516] 
re N. Y. Tax Law §§ 208— 

91). 


ss. <A. C. Lawrence. Leather Co. v. 


Commonwealth, 150 N.E. 851, 254 
Mass. 609. 
29. <A. C. Lawrence Leather Co. vy. 


Commonwealth, supra. 

[a] As not taxing property out- 
side the state.—A.C. Lawrence Leath- 
er Co. v. Commonwealth, 150 N.H. 851, 
254 Mass. 609. 

90. Southern Bldg., etc., Assoc. v. 
Norman, 32 S.W. 952, 98 Ky. 294, 17 
Ky.L. 887, 56 Am.S.R. 367, 31 L.R.A. 


41; Western Union Tel. Co. v. Mayer, 
28 OhioSt. 521. And see cases supra 
note 42, 


Franchise or privilege taxes on 
foreign corporations in general see 
supra §§ 329-332. 
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preceding year, it is not a direct tax on allocated 
income in a given year,®! but is a tax for the privi- 
lege of doing business in one year, measured by the 
allocated income accruing from business in the pre- 
ceding year.®? 

Requisites and validity of statute.°* In order 
that a statute imposing such a tax may be effective 
it must prescribe a rate of taxation®* and provide 
some method of ascertaining or apportioning the 
amount of the gross receipts,?® or profits,°® and 
if the method prescribed is not intrinsically arbi- 
trary it will be upheld,®* unless it proves unreason- 
able in a particular case.°* Where such a tax is 
imposed upon the franchise of doing business in 
the state it is not in violation of the equality and 
uniformity clauses of the state or federal consti- 
tution,®? but where in addition to a license or privi- 
lege tax, a tax is imposed on gross receipts as a 
property tax, and is not limited to such property 
in the state, the statute is invalid as a taking of 
property without due process of law.* 

[§ 340] (b) Of Foreign Insurance Company.’ 
Under proper constitutional or statutory authority 
therefor,’ a foreign insurance company may be 


91. Bass, Ratcliff & Gretton v.]acted there. 


TAXATION 


Hans Rees’ 
State of North Carolina ex rel. Max- 
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taxed on the amount of premiums or other receipts 
received on business done in the state, and it has 
been held that such»tax may be assessed under a 
statute taxing the income or personal property of 
corporations.® If the provision for such taxation 
is general in its terms, it may be held to apply to 
all kinds of foreign insurance companies,® but if 
the statute expressly provides for the tax only on 
specified kinds of insurance companies, it does not 
apply to other insurance companies;’ and it has 
been held that if the receipts of a foreign insurance 
company are not taxable under the general revenue 
statute, authority to impose such tax, as a special 
tax, must be found in some other statute in clear 
and unambiguous language.® 

Nature of tax. This tax is generally in the nature 
of a franchise tax for the privilege of doing business 
in the state;® but it has been held that, where the 
statute provides that such receipts shall be taxed 
as other personal property, such a tax is not a mere 
license to do business in the state, but is a personal 
property tax.*°® 

Assessments; consideration for annuities. Where 
such a tax is imposed on premiums it does not in- 


Sons v.}]in this state must be taxed upon the 


State Tax Commission, 45 S.Ct. 82, 266 
U.S. 271, 69 L.Ed. 282 [aff 133 N.E. 
122; 2382 N.Y. 42]. 

92. Bass, Ratcliff & Gretton_v. 
State Tax Commission, supra; Wil- 
liam A. Slater Mills v. Gilpatric, 117 
A. 806, 97 Conn, 521. 

[a] Validity—An excise tax on 
the net profit of the business done in 
the state the previous year by a cor- 
poration is not open to the objection 
that such a tax must be laid on fu- 
ture exercise of the privilege of car- 
rying on business in the state; such 
business being done after the statute 
was in force. William A. Slater Mills 
v. Gilpatric, 117 A. 806, 97 Conn. 521. 

93. Constitutional requirements 
and restrictions of taxation statutes 
im general see supra § 9 et seq. 

94. British Foreign Mar. Ins. Co. 
v. Board of Assessors, 42 F. 90. 

95. British Foreign Mar. Ins. Co. v. 
Board of Assessors, supra. 

96. Porto Rico Mercantile Co. v. 
Gallardo, 6 F.(2d) 526. 

[a] hus, although a statute dis- 
closes an intention to tax only such 
part of profits from sales of Porto 
Rican products in New York by a 
corporation organized in thé United 
States and having its principal place 
of business in New York, as arise out 
of increment due to acts or transac- 
tions in Porto Rico, if it does not de- 
fine a method of apportionment for 
ascertaining the part so arising, it is 
unworkable, and a tax assessed there- 
under cannot be upheld. Porto Rico 
Mercantile Co. v. Gallardo, 6 F.(2d) 
526. 

97. Hans Rees’ Sons v. State of 
North Carolina ex rel. Maxwell, 51 S. 
Ct. 385, 283 U.S. 1238, 75 L.Hd: 879 [rev 
153 S.E. 850, 199 N.C. 42]; Underwood 
Typewriter Co. v. Chamberlain, 41 S. 
@t.> 45, 2254. U:S., 113,,. 65° Li.Wd? 165; 
aria Kresge Co. v. Bennett, 51 F.(2d) 

98. Hans Rees’ Sons v. State of 
North Carolina ex rel. Maxwell, 51 S. 
Ct. 385, 283 U.S. 123, 75 L.Ed. 879 [rev 
153 S.E. 850, 199° N.C. 42]. 

{a] TIllustration.—The method of 
allocating, for taxation, to a state 
that part of the net income of a for- 
eign corporation which bears the same 
ratio to its entire net income as the 
value of its tangible property within 
the state bears to the value of all its 
tangible property, is unconstitutional, 
if in the particular case the part of 
the income thus attributed to the 
state is out of all appropriate propor- 
tion to the corporate business trans- 


well, 51°S:Ct.. 385, 288) U.S) 123/75. Te 
i 879 [rev 153 S.E. 850, 199 N.C. 
99. Southern Bldg. etc., Assoc. v. 
Norman, 32 S.W. 952, 98 Ky. 294, 17 
ee 887, 56 Am.S.R. 367, 31 L.R.A. 


aN 

Constitutional requirements of 
equality and uniformity of taxation 
rb ede in general see supra §§ 30- 

1. New York Life Ins. Co. v. Brad- 
ley, 65 S.E. 438, 83 S.C. 418. 

Due process of law restrictions in 
general see supra §§ 94-116. 

2. Taxation of premiums and oth- 


‘er receipts of insurance companies in 


general see supra §§ 301-303. 

3. See constitutional and statutory 
provisions. 

[a] In Illinois (1) Hurd Rev. St. 
(1899) p 1042, providing a tax on 
gross premium receipts of foreign in- 
surance companies, and directing that 
the taxes shall be in full for all state 
and local taxes of such companies, ex- 
cept taxes on realty, supersedes the 
tax on net receipts authorized by 
Hurd Rev. St. (1899) p 996, and all 
personal property. Raymond y. Hart- 
ford F. Ins. Co., 63 N.E. 745, 196 111. 
329. (2) Such statutory provision is 
not repugnant to a constitutional pro- 
vision for taxation by valuation, and 
authorizing the taxation of certain 
vocations, including insurance, etce., 
on the theory that ,vocation taxes 
were intended to be in addition to, 
and not in lieu of, the tax on proper- 
ty by valuation. Raymond vy. Hart- 
ford F. Ins. Co., supra. 

4 British Foreign Mar. Ins. Co. vy. 
Board of Assessors, 42 F. 90; McNall 
v. Metropolitan L. Ins. Co., 70 P. 604, 
65 Kan. 694; State vy. Hahn, 35 N.E. 
1052, 50 OhioSt. 714. And see cases 
infra notes 5-8. 

Taxation on earnings or receipts of 
insurance company in general see su- 
pra §§ 301-303. 4 

5. Phoenix Ins. Co. v. Kingston 
Corp., 7 Ont. 343. 

6. Bankers’ Life Co. v. Richardson, 
218 P. 586, 192 Cal. 113; Northwest- 
ern Mut. Life Ins. Co. v. Roberts, 171 
P. 313, 177 Cal. 540; Northwestern 
Mut. Life Ins. Co. v. Lewis & Clarke 
County, 72 P. 982, 28 Mont. 484, 98 
Am.S.R. 582. 3 

[a] Foreign mutual life insurance 
company is within a provision that 
“each and every insurance corpora- 
tion or company transacting business 


excess of premiums received over 
losses and ordinary expenses incur- 
red within the state.” Northwestern 
Mut. Life Ins. Co. v. Lewis & Clarke 
County, 72 P. 982, 28 Mont. 484, 98 Am. 
S.R. 582. \ 

7. Massachusetts Bonding & Ins. 
Co. v. Chorn, 201 S.W. 1122, 274 Mo. 
15. And see infra this note. 

[a] In flinois (1) insurance com- 
panies, other than fire, marine, and 
inland navigation, are not taxable un- 
der Fire, Marine and Inland Naviga- 
tion Insurance Act (1869) § 30, as 
amended (Hurd Rev. St. [1921] ¢ 73 
§ 78), taxing the net receipts of for- 
eign insurance companies, notwith- 
Standing the act of 1879 (Hurd Rev. 
St. [1921] c 73 § 36), and License Act 
(1879) § 1 (Hurd Rev. St. [1921] ce 73 
§ 31). People v. Barrett, 139 N.E. 
903, 309 Ill. 538. (2) Such insurance 
act, requiring foreign insurance com- 
panies to return to the proper officer 
of a municipality in which the agency 
is established the amount of the net 
receipts, and subjecting such receipts 
to the same rate of taxation that oth- 
er personal property is subject to at 
the place where located, does not vio- 
late the constitutional provision, pro- 
hibiting the general assembly from 
imposing a tax on municipalities or 
the inhabitants or property thereof for 
corporative purposes, in view of an- 
other constitutional provision, author- 
izing the general assembly to tax the 
insurance business in such manner as 
they shall direct. People v. Barrett, 
supra. 

8. Fidelity & Casualty Co. of New 
York vy. Board of Review of Cook 
County, 105 N.E. 704, 264 Ill. 11. 

[a] Net receipts of local agencies 
of foreign casualty company are not 
subject to taxation, where there is no 
statute which in clear and unambigu- 
ous language provides for such tax. 
Fidelity & Casualty Co. of New York 
v. Board of Review of Cook County, 
105 N.E. 704, 264 Ill. 11. 

9. McNall v. Metropolitan L. Ins. 
Co., 70 P. 604, 65 Kan. 694. And see 
cases supra notes 4-8. 

10. People v. Franklin Nat. Ins. 
Co. of New York, 175 N.E. 481, 343 Tl. 
336; Cook County vy. Columbia Ins. 
Co. of Jersey City, 160 N.E. 351, 329 
Ill. 189; Hanover Fire Ins. Co. v. 
Harding, 158 N.E. 849, 327 Ill. 590 
[overr People v. Barrett, 139 N.E. 
)03, 309 Ill. 53]; People v. Cosmo- 
eine Fire Ins. Co., 92 N.E. 922, 246 


For later cases. developments and changes in the law see Annotations, same title and section number. 
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clude moneys received by an assessment insurance 
company from an assessment on its members,!! or 
money received for granting annuities;12_ but where 
the provision is for taxation on gross receipts or 
gross earnings, even though the term “gross premi- 
ums” is used,'® it includes both premiums and as- 
sessments.t4 

_ Computation. Except where the tax is expressly 
imposed on the gross premiums stipulated in the 
policy without any deductions, whatever,!® the 
tax should be computed on the total amount of pre- 
miums collected, retained, and devoted to the busi- 
ness of the company,!® excluding any surplus or 
unearned premiums not so used, but returned to the 
policyholders or credited to them as abatements or 
dividends,** but without, under some statutes, any 
deduction for dividends.18 Where it is imposed for 
the privilege of doing business in the state, it may 
be based on the amount of premiums collected on 
business during the year preceding the enactment 
of the statute.t® A statutory provision for the re- 
duction of the tax on gross receipts of a forcign 
company which has invested and deposited in the 
state a specified percentage of its reserve apportioned 
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on account of policies in the state, is not available 


to a company which has not made such invest- 
ment and deposit, but claims exemption therefrom, 
under another provision, on account of haying de- 
posited in its home state securities covering the re- 
serve upon all its business and for the protection 
of all its policy holders.?°® 

Reinsurance. Unless required by statute a for- 
eign insurance company is not required to pay taxes 
on reinsurance premiums received from other com- 
panies on account of risks within the state,?! par- 
ticularly where the contract therefor is made and 
performed outside the state;?* and unless a statute 
requires a reinsurance company to pay taxes on 
net receipts, a foreign reinsurance company which 
has paid a privilege tax for doing business in the 
state has discharged its full obligation,?? and if it 
confines its business solely to reinsurance it is not 
liable for a tax on its net receipts therefrom ;?4 and 
this rule has been held to apply although other 
statutes requiring a privilege tax of such companies 
recite that it shall not be construed to prevent the 
levy and collection of a tax on net receipts of in- 
surance companies,?® or provides that a failure of 


11. Northwestern Masonic Aid 
Ass’n vy. Waddill, 40 S.W. 648, 138 
Mo. 628. r 

12. Commonwealth y. Metropolitan 
Life Ins. Co., 98 A. 1072, 254 Pa. 510. 

13. Bankers’ Life Co. v. Richard- 
son, 218 P. 586, 192 Cal. 113. 

[a] Thus, where the provision for 
such tax uses the term “gross pre- 
miums,” if it is evident that the in- 
tention was to provide a “gross earn- 
ings tax,’ such construction should 
be followed. Bankers’ Life Co. v. 
Richardson, 218 P. 586, 192 Cal. 113. 

14. Bankers’ Life Co. v. Richard- 
son, supra; Clay v. Hartford Life Ins. 
Co., 179 S.W. 1024, 167 Ky. 13; State 
v. Hahn, 35 N.E. 1052, 50 OhioSt. 714. 

[a] Thus under a constitutional 
provision for a tax upon the gross 
premiums of insurance companies and 
authorizing the legislature to impose 
upon foreign insurance companies, 
doing business in the state, the same 
obligations and prohibitions as are 
imposed on insurance companies of 
the state by the states of the foreign 
companies, and a statute requiring the 
Jegislature to impose such retaliatory 
obligations on foreign insurance com- 
panies, a foreign insurance company 
doing business in the state, which had 
changed from an assessment life com- 
pany to a legal reserve or level premi- 
um mutual insurance company, is lia- 
ble to a tax on gross premiums re- 
ceived on its business done in the 
state, including both premiums and 
assessments, it being the intent of the 
constitutional amendment to impose 
a gross earnings tax upon insurance 
companies. Bankers’ Life Co. vy. 
Richardson, 218 P. 586, 192 Cal. 113. 

[b] As embracing all foreign life 
insurance companies other than fra- 
ternal. assessment companies.' Clay 
v. Hartford Life Ins. Co., 179 S.W. 
1024, 167 Ky. 13. 

15. Bente: vy. Tomlinson, 124 N.E. 
220, 99 OhioSt. 233. 

16. State v. Wilson, 172 P. 41, 102 
Kan. 752, L.R.A.1918D 955. 

17. German Alliance Ins. Co. v. 
Van Cleave, 61 N.E. 94, 191 Ill. 410; 
State v. Continental Ins. Co., 116 N. 
E. 929, 67 Ind.App. 536; State v. Wil- 
son, 172 P. 41, 102 Kan. 752, L.R.A. 
1918D 955. f 3 

[a] Unearned premiums which 
have been returned to policyholders 
on cancellation of their policies are 
not a part of the gross amount of 
premiums, and a tax thereon is ille- 
gal. German Alliance Ins. Co. v. Van 
Cleave, 61 N.E. 94, 191 Ill. 410. 

[b] In Missouri, the intention of 
Rey. St. (1909) § 7099, was to tax 


premiums of foreign companies other 
than fire insurance companies on the 
gross amount of premiums received 
from business done in the state with- 
out deduction of premiums returned 
on account of cancellation or reinsur- 
ance. Massachusetts Bonding & Ins. 
is: v. Chorn, 201 S.W. 1122, 274 Mo. 


18. Northwestern Mut. Life Ins, 
ae v. James, 127 S.W. 505, 138 Ky. 

fa] Thus a_ statutory provision 
that every foreign insurance company 
shall make a statement under oath of 
all premiums receipted for, and that 
“no deduction shall be made for divi- 
dends, or since the last returns were 
made on all premium receipts which 
shall include single premiums,” ete., 
and shall. pay a tax of two dollars 
on each one hundred dollars of said 
premiums, means, when construed in 
view of the fact that the act was pass- 
ed during the pendency of an appeal 
from a decision under the old law 
holding that dividends could be de- 
ducted from the receipts collected, 
that the tax shall be paid on the gross 
amount of premium receipts, without 
any deduction of dividends. North- 
western Mut. Life Ins, Co. v. James, 
127 S.W. 505, 138 Ky. 48. 

[b] In Iowa under Code Supp. 
(1913) § 1333 “gross premium” on 
which tax on foreign insurance com- 
panies is computed is the table or 
eontract premium without any de- 
ductions for dividends, deferred divi- 
dends, or surrender value of pay- 
ments. New York Life Ins. Co. v. 
Burbank, 216 N.W. 742. 

[c] Im Missouri under Rev. St. 
(1919) § 6387, providing that a for- 
eign insurance company shall pay an 
annual tax on premiums received, 
such a company, writing policies for 
one year only, is not entitled, in com- 
puting tax, to have amount of premi- 
ums reduced by amount of dividends 
paid to its policyholders; dividends 
declared under policy of any one year 
not being paid to policy holder, ex- 
cept in settlement of renewal premi- 
ums, and payment of premiums not 
being taken care of under contract of 
previous year, but by independent ar- 
rangement when new policy is issued. 
State ex rel. Hardware Mut. Casualty 
Co. y. Hyde, 264 S.W. 381, 304 Mo. 447. 

[ad] In Pennsylvania under Act 
June 1, 1914 (P. L. p 607), imposing a 
tax against foreign insurance compa- 
nies on premiums received in money, 
notes, credits, or other substitutes for 
money, a foreign insurance company 
is not taxable on dividends and bonus- 


es accruing on policies and applied - 
in part payment of current premiums. 
Commonwealth v. Metropolitan Life 
Ins. Co., 98 A. 1072, 254 Pa. 510. 

19. New York Life Ins. Co. v. Ha- 
pai, 21 Hawaii’ 424; MeNall v. Met- 
pou oh oe L. Ins. Co., 70 P. 604, 65 Kan. 


[a] A tax on gross premiums re- 
ceived from “all business done” with- 
in the year, includes renewal premi- 
ums received during the year on poli- 
cies issued prior thereto. New York 
Life Ins. Co. v. Hapai, 21 Hawaii 424. 

20. Kansas City L. Ins. Coa v. 
Love, 109 S.W. 868, 101 Tex. 531. 

21. State v. Continental Ins. Co, 
of New York, 116 N.E. 929, 67 Ind.A. 
536; In re Continental Casualty Co., 
179 N.W. 185, 189 Lowa 933. 

[a] In New York under L. (1885) 
ec 276 authorizing a reduction in tax- 
es on the amount of premiums receiv- 
ed by a company reinsuring in com- 
panies authorized to issue policies in 
the state, a foreign marine insurance 
company is not entitled to the reduc- 
tion, the act being an amendment of 
L. (1879) e¢ 489 which refers exclu- 
Sively to fire insurance companies; 
and L. (1892) ¢ 690, the provisions of 
which are made applicable to all cor- 
porations authorized to make insur- 
ance, and which reénacts the provi- 
sions of L. (1885) ¢ 276, authorizes 
the reduction in taxes for reinsurance 
in the case of foreign marine insur- 
ance companies. People v. Reliance 
oe Ins. Co., 24 N.Y.S. 190, 70 Hun 
554. 

22. In re Continental Casualty Co., 
179 N.W. 185, 189 Iowa 933. 

[a] Not insurance on property 
within the state.—Where two foreign 
insurance companies made:a contract 
outside the state, whereby each as- 
sumed a proportion of the loss under 
policies written by the other within 
the state above a stated maximum, 
and received a proportion of the pre- 
mium less the expense of writing the 
policy, paying the loss, if any, to the 
other insurance company, not to the 
policyholder, it does not constitute 
insurance on property within the state 
and the amount received by the com- 
panies from each other under that 
contract is not subject to the gross 
premium tax levied by a statute on 
such insurance. In re Continental 
Casualty Co., 179 N.W. 185, 189 Iowa 
933. 

23. Baltica Ins. Co. y. Carr, 
N.E. 178, 330 Ill. 608. 

24. Baltica Ins. Co. vy. Carr, supra. 

25. Baltica Ins. Co. v. Carr, supra. 
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the company to transact its reinsurance business 
through authorized agents shall constitute a viola- 
tion of the statute providing for a tax on net re- 
ceipts and subject the company to revocation of its 
authority to transact business in the state,?® or 
that a company assuming any risk on property in 
the state must assume such risk in full accord with 
the provisions of the state statutes.27 A foreign 
reinsurance company is not taxable upon original 
premiums received by a domestic company on that 
portion of the risk which the foreign company has 
reinsured, and the taxes on which the local company 
has paid.” 

Receipts outside state; after withdrawal from 
state. Under such statutes, as long as the foreign 
insurance company continues to do business in the 
state, all premiums received from policy holders 
residing therein are taxable although paid directly 
to the home office or to agencies outside the state,*® 
except where the statute provides for the tax only 
on premiums received in the state.*° But where the 
company has withdrawn itself from doing business 
in the state, the fact that it or its suecessor continues 
to collect, outside the state, premiums from resident 
policyholders is not doing business in the state, so 
Baltica Ins. Co. v. Carr, supra. 
Baltica Ins. Co. v. Carr, supra. 
People v. American Cent. Ins. 
146 N.W. 235, 179 Mich. 371. 

29. Commonwealth v. Equitable 
Life Assur. Society of the United 
States, 86 A. 787, 239 Pa, 288 [aff 
35-S.Ct. 829, 238 U.S. 143, 59 L.Ed. 


1239]. 
30. Mutual Life Ins. Co. of New 


. 26. 
27. 
28. 

Co., 


State’s consent. 
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stituted the transaction of a local 
business for which a privilege tax 
could be exacted. As a privilege tax, 
the tax rests upon the assumption 
that what is done depends upon the 
But the continuance 
of the contracts of insurance already 
written by the Company was not de- 
pendent on the consent of the State. 
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as to make it taxable on premiums so received.** 
Retaliatory statute.*2_ A retaliatory statute which 
imposes a rate of taxation on a foreign insurance 
company equal to that imposed by the foreign state 
on insurance companies of the local state doing 
business in the foreign state,?* operates only where 
the law of the state of the foreign company taxes the 
companies of the local state, at a higher rate of 
taxation than is imposed by the latter state on the 
foreign company;**. if the foreign state imposes a 
lower rate of taxation in such cases the retaliatory 
statute does not apply,*® and where such a tax 1s 
imposed in connection with a primary tax on prem1- 
um receipts less losses paid in the state, a retaliatory 
tax cannot be imposed where the losses paid in the 
state reduce the amount of the tax to less than that 
imposed in the other state.2* The amount or rate 
of taxation imposed by such a statute must be the 
same as the home state of the foreign company im- 
poses on insurance companies of the taxing state.*7 
Such a statute imposes the retaliatory taxes for 
the purpose of leveling the amount of taxes and not 
as a penalty;?% although it has been held that as 
the statute is penal in its nature, it must be strictly 


insurance after its withdrawal from 
the state, even though it transfers its 
risks to another company not author- 
ized to do business in the state). 

32. In general see Corporations §§ 
3971-3974. 2 

33. See statutory provisions. 

[a] Repeal of statute.—Retaliato- 
ry statute relating to taxation of for- 


York v. State, 87 N.E. 259, 79 OhioSt. 
305. 

[a] Thus where the statute re- 
quires foreign insurance companies 
to pay a tax of a certain percentage 
on gross premiums “received by it in 
the state’ the company is not requir- 
ed to pay such per cent on the busi- 
ness done within the state or on pre- 
miums received from the state but 
only on the amount of premiums re- 
ceived ‘“‘in’’ the state. New York 
Mut. L. Ins. Co. v. State, 87 N.E. 259, 
79 OhioSt. 305. 

[b] Premiums mailed to home of- 
fice.—Insurance premiums paid in one 
state by mailing to the home office of 
company in another state are taxable 
in the former state. State v. Mutual 
L. Ins. Co. of New York, 13 OhioCir. 
Ct.N.S. 113, 31 OhioCir.Ct, 692. 

31. Provident Savings Life Assur. 
Society v. Commonwealth, 36 S.Ct. 
34, 239 U.S. 103, 60 L.Ed. 167, L.R.A. 
1916C 572 [rev 169 S.W. 551, 160 Ky. 
16]; Illinois Life Ins. Co. v. Com- 
monwealth, 181 S.W. 1133, 168 Ky. 
201. 

Reason for rule.—“The Com- 
pany, at the time in question, was 
not soliciting insurance or collecting 
- moneys in that State. Further, it had 
no offices or agents in Kentucky. 
.. - it was -not performing any 
acts within the jurisdiction of Ken- 
tucky. It had sought to withdraw it- 
self completely from the State. The 
conclusion that it continued to do 
business. within the State, notwith- 
standing this withdrawal, appears to 
be based solely upon the fact that it 
continued to be bound to policy hold- 
ers resident in Kentucky under poli- 
eies previously issued in that State 
and that it received the renewal pre- 
miums upon these policies. As the 
policies remained in force, it is said 
that the Company continued to fur- 
nish protection to. citizens of Ken- 
tucky. The renewal premiums, as al- 
ready stated, were paid in New York. 
There is, however, a manifest difficulty 
in holding that the mere continuance 
of the obligation of the policies con- 


It is true that acts might be done 
within the State in connection with 
such policies, as for example in main- 
taining an office or agents although 
new insurance was not written or so- 
licited, which could be considered to 
amount to the continuance of a local 
business. In such case it would be 
the actual transaction of business 
that would furnish the ground of the 
license exaction, and not the mere 
existence of the obligation under pol- 
icies previously written. These poli- 
cies are contracts already made; the 
State cannot destroy them or make 
their mere continuance, independent 
of acts within its limits, a privilege 
to be granted or withheld. Neither 
the continuance of the obligation in 
itself, nor acts done elSewhere on ac- 
count of it can be regarded as being 
within the State’s control.”  Provi- 
dent Savings Life Assur. Society v. 
Commonwealth, 36 S.Ct. 34, 239 U.S. 
103, 113, 60 L.Ed. 167, L.R.A.1916C 572 
[rev 169 S.W. 551, 160 Ky. 16]. 

{[b] Thus where a foreign insur- 
ance company which had done busi- 
ness in Kentucky, and with a large 
numberof life policies in force, with- 
drew from the state and reinsured the 
policies in a company never author- 
ized to do business in Kentucky, and 
collected premiums by mail, it or its 
successor could not be taxed thereon 
in Kentucky. Provident Savings Life 
Assur. Soclety vy. Commonwealth, 36 
S.Ct. 34, 239 U.S. 103; 60 L.md. 167, 
L.R.A.1916C 572 [rev 169 S.W. 551, 160 
Ky. 16}. But see Commonwealth v. 
Illinois Life Ins. Co., 167 S.W. 909, 159 
Ky. 589; Commonwealth y. Washing- 
ton Life Ins. Co., 167 S.W. 872, 159 
Ky. 581; Commonwealth vy. Provident 
Savings Life Assur. Society, 159 S.W. 
698, 155 Ky. 197 [op mod reh 160 S.W. 
476, 155 Ky. 771] (all three of which, 
decided prior to the decision of the 
supreme court of the United States 
(supra) held that a foreign life insur- 
ance company, admitted to do busi- 
ness in the state and effecting insur- 
ance contracts therein, is liable for 
the tax on premiums collected on such 


eign insurance companies doing busi- 
ness in state not impliedly repealed 
by revenue acts. Atlantic Life Ins. 
oo v. Wade, 142 S.E. 474, 195 N.C. 
34 State v. Continental Ins. Co. of 
New York, 116 N.E. 929, 67 Ind.App. 
536; State ex rel. New England Mut. 
Life Ins. Co. v. Reinmund, 13 N.E. 
30, 45 OhioSt. 214. . 

35. State v. Continental Ins. Co. of 
Bs York, 116 N.E. 929, 67 Ind.App. 
536. 

36. State v. American Ins. Co., 137 
N.H. 338, 79 Ind.App. 88. i 

37. Cochrane vy. Bankers’ Life Co., 
30 F.(2d) 918 (tax excessive); Bank- 
ers’ Lite Co... ‘v. ‘Richardson,* 218 oP. 
586, 192 Cal. 113 (tax excessive); 
State v. American Ins. Co., 137 N.E. 
338, 79 Ind.App. 88. 

[a] Comparison of amounts.—In 
determining the operation of a stat- 
ute providing for a retaliatory tax on 
insurance companies where foreign 
states have imposed a greater tax on 
foreign companies, the amounts to 
be paid by foreign companies under 
the laws of each state must be com- 
pared, although the act is not pri- 
marily a revenue measure. State v. 
American Ins. Co., 137 N.E. 338, 79 
Ind.App. 88. 

[b] In Massachusetts Rev. L. c 14 
§ 24, imposing an excise tax of one’ 
fourth of one per cent on the net val- 
ue of policies held by residents, and 
§ 28, providing that if the state, 
where a foreign insurance company 
was incorporated, imposes a tax on 
the premiums received by Massachu- 
setts companies doing business there- 
in, such foreign corporation shall pay 
a Similar. tax at the highest rate so 
imposed in the other state, are not 
cumulative, and no tax should be as- 
sessed under § 28 unless the amount 
would be greater than the tax as- 
sessed according to § 24, and if a tax 
is assessed under § 28, no tax should 
be assessed under § 24. Metropolitan 


L. Ins. Co. v. Com., 84 N.E. 863, 198 
Mass. 466. 
38. Cochrane y. Bankers’ Life Co., 


30 F.(2d) 918. 
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For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 340-341] 


construed,*® even though such construction renders 
it ineffective as a retaliatory measure.*°® 


[§ 341] (7) Shares in Foreign 
(a) In General. 


39. State v. American Ins. Co., 1387 
N.E. 338, 79 Ind.App. 88. 

fa] Rule applied to a statute pro- 
viding for a retaliatory tax on for- 
eign insurance companies where the 
foreign state taxes companies of this 
state in an amount greater than the 
local statute taxes foreign companies. 
State v. American Ins. Co., 137 N.E. 
338, 79 Ind.App. 88. 

Construction of retaliatory statute 
a general see Corporations §§ 3973, 

74, 

Constitutionality of statute see su- 


pra § 61 

40. State v. American Ins. Co., 137 
N.E. 338, 79 Ind.App. 88. 

41. Taxation of shares in: 
Banks in general see supra §§ 265-— 


267. 
Corporations in general see supra § 
254 


sot. 

National banks in general see supra 

§§ 275-280. 

42. City and County of Denver v. 
Hobbs’ Estate, 144 P. 874, 58 Cclo. 
220, Ann.Cas.1916C 823. . 

[a] Bank stock only.—A statutory 
provision that shares of corporate 
stock, except in cases of banking cor- 
porations, shall not be taxed, applies 
to domestic and foreign corporations 
alike. City and County of Denver v. 
Hobbs’ Estate, 144 P. 874, 58 Colo. 
220, Ann.Cas.1916C 823. 

43. People v. Tax Com’rs, 5 Hun 
200 [aff 64 N.Y. 541]; People v. Tax, 
etc., Com’rs, 4 Hun 595 [aff 62 N.Y. 
630]; Matter of Thomas, 24 N.Y.S. 
713, 3 Mise. 388, 1 Pow.Surr. 464. 

{a] Reason for rule.—‘The stocks 
in such corporations, hela by indi- 
viduals here, are simple representa- 
tives of capital or property employed 
in business in other States, the title 
of which is vested in, and controlled 
by, the artificial person created by 
and residing in such States. _They 
represent an interest which is or may 
become a membership in the corpora- 
tion, and.evidence of a_ right to par- 
ticipate in divided profit, and in the 
ultimate. dividend of surplus, after 
the payment of all debts and. obliga- 
tions of the corporation. The stock 

’ certificates are not themselves the 
property, but are evidences of the 
rights just mentioned, to be possess- 
ed, enjoyed and enforced, under and 
in conformity with the laws of the 
State which created the body corpo- 
rate. The property of the corpora- 
tion, whether real or personal, in 
which these certificates of legal or 
equitable rights are outstanding is not 
‘within this State,’ which, by the gen- 
eral statute, is the test of taxability; 
but if any portion of it were, that fact 
would not affect the question now 
before us, for then, under our Sstat- 
utes, it would be taxable here, be- 
cause of its situs, to its possessor or 
owner, but not to the mere holders 
of stock in the corporation.” People 
v. Commissioner of Taxes, 4 Hun (N. 
We), 595, 598. 

{b] Not capital within state.—(1) 
Under a statute imposing a franchise 
tax on corporations based upon the 
amount of their capital stock employ- 
ed within the state, stock of a foreign 
corporation owned by a domestic cor- 
poration is not to be considered as a 
part of the latter’s capital employed 
within the ‘state. People v. Knight, 


The situs of shares of stock in a 
foreign corporation for taxation purposes, is a mat- 
ter of legislative control,*? and although there are 
decisions to the effect that shares of stock in a for- 
eign. corporation are not taxable in the state of the 
resident owners thereof,*® or separate and apart 
from the corporate property;** in accordance with 
the rule that shares of stock ordinarily have their 
situs for purposes of taxation only at the domicile 


TAX ATION 


Corporation*1— 


65 N.E. 1102, 173 N.Y. 255; People v. 
Campbell, 34 N.E. 370, 1388 N.Y. 548, 
20 L.R.A. 453. (2) What constitutes 
capital employed within state in gen- 
eral see Supra § 338. 

City and County of Denver v. 
Hobbs’ Estate, 144 P. 874, 58 Colo. 
220, Ann.Cas.1916C 823. 


45. See supra § 214. 
4514. See infra this note. 
{a] In Pennsylvania (1) under Act 


of June 17, 1918, P. L. 507, § 1 capi- 
tal stock in manufacturing corpora- 
tions engaged in business in Pennsyl- 
vania which report to the auditor 
general and are liable to the state tax 
on capital stock or relieved there- 
from by statute, is exempt in the 
hands of resident stockholders from 
taxation. Dupuy v. Johns, 104 A. 565, 
261 Pa. 40. (2) Exemption of capital 
and stock of manufacturing company 
in general see infra § 488. 

Exemption of foreign corporations 
see infra § 479. 

{b] In Hawaii under Rev. L. 
(1915) §§ 1257, 1259, shares of stock 
in a foreign corporation, are taxable 
to resident holders thereof except 
where the corporation is engaged in 
business in the territory. In re Tax- 
es American Factors, 25 Hawaii 769. 

46. U.S.—Hawley v. Malden, 34 S. 
Ct. 201, 232-U.S..1, 58 L.Ed. 477, Ann. 
Cas.1916C 842; Wright v. Louisville, 
CtCs rt. (CO. zoo. GL Oboe es adios 
49 L.Ed. 167 [rev 117 F. 1007, 54 C.C. 
A. 672 (aff 116 F. 669)]; Sturges v. 
Carter, 5 S.Ct. 1014,611 4-U.S 45214129 
L.Ed. 240; Georgia R. & Banking Co. 
v. Wright, 237 F..478. 

Ala.—State v. Kidd, 28 So. 480, 125 
Ala. 413 [overr Varner vy. Calhoun, 48 
Ala. 178]. 

Cal.—Doheny v. Los Angeles Coun- 
ty, 108 P. 707, 157 Cal. 624; Canfield 
v. Los Angeles County, 108 P. 705, 
157 Cal. 617; Stanford v. San Fran- 
cisco, 63 PB. 145, 131 Cal. 34; San Fran- 
cisco v. Flood, 2 P. 264, 64 Cal. 504; 
San Francisco y. Fry, 63 Cal. 470. 

Conn.—Lockwood v. Weston, 23 A. 
9, 61-Conny 201. 

Ga.—Georgia R., etc., Co. v. Wright, 
54 S.E. 52,125 Ga. 589 [rev on other 
grounds 28 S.Ct. 4%, 207 U.S. 127, 52 
l..Ed. 134]; Central of Georgia R. Co. 
v. Wright, 53 S.E. 207, 124 Ga. 630; 
Georgia R., ete., Co. v. Wright, 53 .S. 
E. 251, 124 Ga. 596. But see Wright 
v. Southwestern R. Cor, 64 Ga. 783 
(under the law of this state prior to 
act of Oct. 20, 1885). 

Ill.— Greenleaf vy. Morgan County 
Bd. of Review, 56 N.E. 295, 184 Ill. 
226, 75 Am.S.R. 168; Porter v. Rock- 
Lord)-ete.)R2 Co,,° 76 Tl :561. 

Ind.—Darnell v. State, 90 N.E. 769, 
174 Ind. 143 [aff 33 S.Ct. 120, 226 U.S. 
390, 57 L.Ed--267]; Hart v. Smith, 
64 N.E. 661, 159 Ind. 182, 95 Am.S.R. 
280, 58 L.R.A. 949; Seward v. Rising 
Sun, 79 Ind. 351. 

Iowa.—Morril v. Bentley, 130 N.W. 
734, 150 Lowa 677 [mod 126 N.W. 155]; 
Judy v. Beckwith, 114 N.W. 565, 137 
Iowa 24, 15 L.R.A.N.S. 142, 15 Ann. 
Cas. 890. 

Kan.—Hunt y. Board of Com’rs of 
Allen County, 109 P. 106, 82 Kan. 
824. 

Ky.—Com. v. L 
125 Ky. 491, 31 Ky.L. 105. 

Me.—Holton vy. Bangor, 23 Me. 264. 

Mass.—Welch vy. Burrill, 111 N.EH. 


Lovell, 101 S.W. 970, 
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of the owner,*> except where, in a particular ease, 
the shares are exempt from taxation,*®” each state 
has the right and power to tax its own resident 
citizens on shares of stock in a foreign corporation 
owned and held by them,*® whether the foreign cor- 
poration is a public or private one,*7 and whether. 
the owner is an individual or a corporation.*® 
is not a tax on the eapital of the foreign corpora-, 
tion, but a personal tax on the shareholder based on 
the value of his stock;*® and it has been held that 
it may be imposed although the corporation’s place of 
business and property are in another state,°° or the ~ 


This 


774, 223 Mass. 87; Bellows Falls Pow- 
er Co. v. Commonwealth, 109 N.E. 891, 
222 Mass. 51, Ann.Cas.1916C 834 [er- 
ror dism 38 S.Ct. 63,245. U.S. 630, 
62- L.Ed. 520 mem]; Dwight v. Bos- 
ton, 12 Allen 316, 90 Am.D. 149; Great 
Barrington vy. Berkshire County, 16 
Pick. 572. 

Mich.—Thrall v. Guiney, 104 N.W. 
646, 141 Mich. 392, 113 Am.S.R. 528; 
Bacon v. State Tax Com’rs, 85 N.W. 
307, 126 Mich. 22, 86 Am.S.R. 524, 60 
L.R.A. 321; Graham v. St. Joseph Tp., 
35 N.W. 808, 67 Mich. 652. , 

Miss.—Barnes v. Jones, 103 So. 773, 
139 Miss. 675, 706, 43 A.L.R. 673 [quot 


Mo.—Ogden v. St. Joseph, 3 S.W. 
25, 90 Mo. 522; State v. Hannibal, ete; 
R:1Co., 37% -Mo; 266. 

Mont.—State v. Harrington, 217 P. 
681, 68 Mont. 1. 

Neb.—In re Buckingham River Coal 
Co., 202 N.W. 616, 113 Neb. 230 (at 
actual value). 

N.J.—Newark City Bank v. Newark 
Fourth Ward Assessor, 30 N.J.Law 
13; State v. Branin, 23 N.J.Law 484. 

N.C.—Worth y. Ashe County, 90 N, 
C. 409; Worth v. Ashe County, 82 N. 
C. 420, 38 Am.R. 692. 

Ohio.—Lander v. Burke, 63 N.E. 69, 
65 OhioSt. 532; Bradley v. Bauder, 36 
OhioSt. 28, 38 Am.R. 547; Worthing- 
ton -v. Sebastian, 25 OhioSt. 1. 

Pa.—In re McMullin’s Estate, 116 


A. 232, 272 Pa. 284; Whitesell’ v.. 
Northampton County, 49 Pa. 526; 
McKeen v. Northampton County, 49 


Pan bL9, 88 AnD: 515: In re Shore, 
16 Pa. 63 [aff 17 How. (U.S.) 456, 15: 
L.Ed. 127]. 

R.I.—Rhode Island Hospital Trust 
Co. v. Providence Tax Assessors, 55 
A. 877, 25 R.I. 355; Dyer v. Osborne, 
11 R.I. 321, 28 Am.R. 460. 

Wis.—Stone v. State Tax Commis- 
221 “NIW., 376;. 197° Wis. 71. 

Statutes making all property 
taxable except what is specifically ex- 
empt, and requiring a return for tax- 
ation of the value of shares of stock 
in a foreign corporation, impose tax- 
es on Shares of stock in a foreign cor- 
poration owned by residents, and such 
taxation violates neither the state nor 
federal constitution. Barnes v. Jones, 
AS So. 773, 139. Miss. 675, 48 A.L.R, 

47. Lockwood v. Weston, 23 A. 9, 
61 Conn. -211. 

48. Commonwealth Vis Sunbury 
Converting Works, 134 A. 438, 286 Pa.. 
545, 48 A.L.R. 992. 

49. Commonwealth Vv. Sunbury 
Converting Works, supra; Dupuy v. 
Johns, 104 A. 565, 261 Pa. 40. 

Taxation of ‘capital and capital 
stock in general see supra §§ 248-254. 

50. Bellows Falls Power Co. v. 
Commonwealth, 109 N.E. 891, 222 
Mass. 51, Ann.Cas.1916C 834 [error 
dism 38 S.Ct. 63, 245 U.S. 6380, 62 
L.Ed. 520 mem]; Great Barrington v. 
Berkshire County Com’rs., 16 Pick. 
(Mass.) 572; Commonwealth v. Sun- 
bury Converting Works, 134 A. 438, 
286 P. 545, 48 A.L.R. 992; Dupuy v. 
Johns, 104 A. 565, 261 Pa. 40. 

[a] In Missouri, in the absence of 
a statute declaring it taxabie, stock 
held by a resident in a foreign cor- 
poration whose property is all out- 
side the state is not such ‘‘property” 
or “personal property” as is taxable, 
under Rev. St. (1909) §§ 11,348, 11,- 
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stock or evidence of ownership is out of the state,°? 
or the stock is pledged to a pledgee in another state, 
if the pledgor retains the equitable ownership with 
the right to vote the stock and receive the dividends 
thereon, and to a retransfer on the payment of the 
obligation.*2 It has also been held that it may be 
imposed although the stockholder has been taxed 
upon the same stock in another state where the cor- 
poration is located;°* and, although the statute pro- 
vides that no stockholder shall be taxed for shares 
held in a foreign corporation which is, or the shares 
in which are, liable to taxation in the corporation’s 
home state, the fact that the corporation pays in 
its home state, a license fee or corporate franchise 
_ tax, graded according to the amount of outstand- 
ing stock, does not prevent the taxation of shares 
held in the local state.°4 Such a tax may be as- 
sessed on the entire issue of stock of a foreign cor- 
poration, owned by a domestic corporation,®® but 
shares of stock in a foreign corporation owned by 
another foreign corporation doing business in the 
‘state are not taxable, notwithstanding the certifi- 
eates evidencing such ownership are physically in 
the custody of the officers of the latter corporation 
at a branch office within the state.°® 
Business situs elsewhere. Shares owned by a le- 
gal resident who has left the state and is doing busi- 
ness in another state, where the shares are held and 
have a business situs,°? are not taxable in the state®® 
unless they are kept out of the state, in bad faith, 
to avoid taxation therein.®® 
415, 11,519; the last section defining 
property to include every tangible or 
intangible thing being the subject of 


ownership, whether animate or in- 
animate, real or personal. State ex 


807, 251 Pa. 12. 
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Converting Works, 134 A. 438, 286 Pa. 
545, 48 A.L.R. 992; 
Westinghouse Airbrake Co., 


Commonwealth vy. 


56. Cleveland-Cliffs 


[§§ 341-342 


Nonresident owner with agent. Shares of stock 
without the state, owned by nonresident stockhold- 
ers in a foreign corporation having a statutory agent 
within the state, are not taxable therein,®® and a 
statute imposing such a tax is a direct infringement 
of the Fourteenth Amendment of the federal con- 
stitution ;* and the fact that the foreign corporation 
licensed to do business within the state continues 
so to do since the adoption of such statute, does not 
constitute implied assent of the stockholders to the 
conditions imposed.® 

[§ 342] (b) Where Corporation Taxed on Capital 
or Property.®? In accordance with the rule, in some 
jurisdictions, that the property of the shareholders 
in their respective shares of stock may be taxed 
separately from the corporate property and capital 
stock,®* a resident owner of shares in a foreign 
corporation may be taxed thereon even where the 
rule in regard to domestic corporations is that the 
corporation shall be taxed on its capital or property 
and that this shall relieve the stockholder from tax- 
ation on his shares,*® and regardless of whether the 
foreign corporation pays taxes on its capital or 
property in the foreign state or not.¢* In other 
jurisdictions, however, under statutes providing for 
exemption from taxation®’ in such cases, a resident 
shareholder is not taxable on his shares of stock, 
where the foreign corporation is taxed on its prop- 
erty or capital in its own state,®* or where the 
shares of stock are taxable at the corporation’s domi- 
cile.®® 

Exemption of capital and stock of 
genre in general see infra § 


Taxation of corvoration on capital 
or property as relieving shareholder 


Oy eA. 


Iron Co. 


rel. Koeln v. Lesser, 141 S.W. 888, 237 
Mo. 310. 

51. Canfield v. Los Angeles Coun- 
ty, 108 PP. 705; 157° Cal.'617.- But see 
State v. Harrington, 217 P. 681, 68 
Mont. 1, 17 (where the court, in con- 
struing a statutory provision declar- 


ing that the word “property” for 
purposes of taxation shall include 
stocks, said: “shares of stock é 
if within this _ state are 


proper subjects of taxation’). 

52. Georgia R. & Banking Co. v. 
Wright, 237 F. 478; Central of Geor- 
gia R. Co. v. Wright, 166 F. 153. 

53. Ga.—Central of Georgia R. Co. 
v. Wright, 166 F. 153. 
eye eee v. Rising Sun, 79 Ind, 

Iowa.—Judy v. Beckwith, 114 N.W. 
665, 137 Iowa 24, 15 L.R.A.N.S. 142, 
15 Ann.Cas. 890. 

Mass.—Bellows Falls Power Co. 
vy. Commonwealth, 109 N.E. 891, 222 


Mass. 51, Ann.Cas.1916C 834 [error 
dism 38 S.Ct. 63,245 U.S. 630,. 62 
L.Md. 520]. 


Miss.—Barnes v. Jones, 103 So. 773, 
ry oe 675, 706, 43 A.L.R. 673 [quot 

ye]. 

R.E.—Dyer v. Osborne, 11 R.I. 321, 
23 Am.R. 460. 

[a] Thus, a statute providing for 
the taxation in that state of the 
shares of all domestic corporations, 
wherever held, has no effect upon the 
right of another state in which 
shares of such a corporation are held, 
to tax the same. Central of Georgia 
R. Co. v. Wright, 166 F. 153. 

54. Rhode Island Hospital Trust 
Co. v. Providence Tax Assessors, 55 
AS igi coe tek egoos 

[a] Reason for the rule is that 
the tax for the corporate franchise is 
not a property tax, whereas the tax 
on the_ shares 
Rhode Island Hospital Trust Co. v. 
Providence Tax Assessors, 55 A. 877, 
20 RY.355. 

55. Commonwealth  y. Sunbury 
pe EE SR SE a 


is a property tax. 


v. 
Madigan, 17 OhioCir.Ct.N.S. 340; Fa- 
jardo Sugar Co. v. Richardson, 7 
Porto Rico Fed. 154. 
oan “Business situs” 
52. State v. Harrington, 217 P. 681, 
68 Mont. 1, 
59. State v. Harrington, supra. 
60. Utah Mortg. Loan Corporation 
v. Gillis, 290 P. 714, 49 Idaho 676 
[foll Chicago Live Stock Loan Co. v. 
Ada County, 290 P. 717, 49 Idaho 684; 
Spokane & Hastern Trust Co. v. Gil- 
lis, 290 P. 717, 49 Idaho 685; Union 


see supra § 


; Central Life Ins. Co. v. Gillis, 290 P. 


717, 49 Idaho 686]. 

61. Utah Mortg. Loan Corporation 
v. Gillis. supra. 

Constitutional requirements and 
restrictions as to taxation in gener- 
al see supra §§ 27-115. 

62. Utah Mortg. Loan Corporation 
v. Gillis, 290 P. 714, 49 Idaho 676 [foll 
Chicago Live Stock Loan Co. v. Ada 
County, 290 P. 717, 49 Idaho 684; 
Spokane & Eastern Trust Co. v. Gil- 
lis, 290 P. 717, 49 Idaho 685; Union 
Central Life Ins. Co. v. Gillis, 290 P. 
717. 49 Idaho 686]. 

63. Assessment of taxes against 
foreign corporation in general see in- 
fra § 862. 

64. See supra § 254, 

65. Ga.—Georgia R., ete, Co. v. 
Wright, 54 S.E. 52, 125 Ga. 589 [rev 
on other grounds 28 S.Ct. 47, 207 U.S. 
127, 52 L.Ed. 134]. 

Ill.—Porter y. Rockford, R, 
Co../06) T1561, 

Ind.—Hasely v. Ensley, 82 N.E. 809, 
40 Ind.App. 598. 

Iowa.—Morris v. Bentley, 130 N.W. 
a 150 Iowa 677 [mod 126 N.W. 

Miss.—Barnes v. Jones, 103 So. 773, 
139 Miss. 675, 706, 43 A:L.R. 673 [quot 
Oo fe) 

o.—Ogden vy. St. Joseph, Ww. 
25, 90 Mo. 522. 4 pene 

Ohio.—Lee v. Sturges, 19 N.E. 560, 

46 OhioSt. 153, 2 L.R.A. 556. 


ete., 


in general see supra § 254. 

66. Ind.—Cook v. Board of Com’rs 
of Marion County, 92 N.E. 876, 93 N. 
Fm. 995, 175°Ind. 218 [aff 92 N.E. 879, 
175 Ind. 708]; Hasely v. Ensley, 82 
N.E. 809, 40 Ind.Anpp. 598. 

Iowa.—Judy v. Beckwith, 114 N.W. 
565, 1387 Iowa 24, 15 L.R.A.N.S. 142, 15 
Ann.Cas, 890. 

Ky.—Com. v. Peebles, 119 S.W. 774, 
184 Ky. 121, 23 L.R.A.N.S. 1130, 20 


Ann.Cas. 724. 

Mass.—Welch v. Burrill, 111 N.E. 
774, 223 Mass. 87; Bellows Falls 
Power Co. v. Commonwealth, 109 N. 
E. 891, 222 Mass. 51, Ann.Cas.1916C 
834 [error dism 38 S.Ct. 63, 245 U.S. 
630. 62 L.Ed. 520 mem]. 

Miss.—Barnes v. Jones, 103 So. 773, 
pode pee 675, 706, 438 A.L.R. 673 [quot 

yel. 


25, 90 Mo. 522. 

Neb.—In re Buckhannon River Coal 
Co., 202 N.W. 616, 113 Neb. 230. 

Ohio.—Lee v. Sturges, 19 N.E. 560, 
46 OhioSt. 153, 2 L.R.A. 556; Bradley 
LG ped nee 36 OhioSt. 28, 38 Am.R. 

Pa.—McKeen v. Northamnton Coun- 
ty, 49 Pa. 519, 88 Am.D. 515. 

R.I.—Dyer v. Osborne, 11 R.I. 321, 
23 Am.R.. 460. 

Wis.—State v. Leuch, 144 N.W. 290, 
156 Wis. 121. if 

Exemption of capital and stock of 


Pep mepeiny Sore in general see infra § 
67. See statutory provisions. 


Exemption of corporations from 
tacition in general see infra §§ 467— 


68. Trenton v. Standard F. Ins. 
Co., .73.,A. 6065.77 IN. J.Law +157 faft 
68 A. 1111, 76 N.J.Law 79]; De Baun 
v. Smith, 25 A. 277, 55 N.J.Law 110; 
State v. Ramsey, 24 A. 445, 54 NJ. 
Law Bae 

69. malley v. Burlington, 22 A. 
611, 68 Vt. 443; Foster y. Steen, 22 
Ad 78, 63 Vt. 175,13 LRA. 166, 


For later cases, developments and changes in the law see Annotations, same title and section number, 


Mo.—Ogden v. St. Joseph, 3 S.W. 


im 


§§ 342-343] 


On capital or property in state. Under the vari- 
‘ous statutory provisions exempting shareholders 
from taxation on their shares of stock where the 
corporation is taxed ion its capital or property 
within the state, a shareholder is not taxable on 
his shares of stock of a foreign corporation, where 
all or a substantial portion of the capital or prop- 
erty of the corporation is situated and taxed to the 
corporation in the same state where the shareholder 
resides,’° or where the foreign corporation has its 
principal office in the state and lists its eapital stock 
for taxation therein;*! and where the foreign cor- 
poration has not made a report of its property or 
business in the state, a resident shareholder may 
show facts which render the corporation subject to 
the tax and relieve the stockholder from taxation 
on his stock.*? In order that a resident sharehold- 
er may be entitled to this exemption, the require- 
ments of the statute relative thereto must be com- 
plied with;** and accordingly it has been held that 
a resident shareholder is not exempt from taxation 
on his shares, under such statutes, where only a 
small portion of the corporate property is situated 


fa] Im Tennessee under Acts 
(1907) e 602, §§ 5, 8, relating to the 
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where its principal office is kept, etc., 
a foreign corporation having its prin- 
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in the state and taxed to the corporation,’+ or where 
what property it has therein was not acquired and 
taxes paid thereon in good faith for corporate use 
and purposes,’® or where it does no business or 
pays no capital stock tax in the state,’® or where, 
although it is registered to do business in the state, 
it has no tangible property therein subject to eapi- 
tal stock tax,’ as in case of shares in a foreign 
holding company which merely owns stock in a sub- 
sidiary company which owns property and pays 
taxes thereon in the state.7® Where the statute 
provides for such exemption, in case of a corpora- _ 
tion liable to a tax on its corporate excess, its lia- 
bility to a~tax thereon exempts shareholders from 
taxation on their shares, even though the corpora- 
tion in fact has no corporate excess.7® 

[§ 343] C. Public Property*8°—1. In General. 
The United States has no authority to tax the prop- 
erty of a state,*! nor a state to extract revenue from 
the property of the federal government,®? and from 
the nature of the case a state will not ordinarily lay 
taxes on its own property®? or on the property of 
its municipal corporations.’ Hence, as a general 


a domestic subsidiary company, as _ 
such, has issued no capital stock. 


assessment of personalty for taxa- 
tion, shares of stock in a foreign 


bank, held by decedent, a resident of 
Tennessee, are not taxable in Tennes- 
see, being subject to the taxing pow- 
er of Mississippi. McKennon v. Mc- 
Fall, 155 S.W. 158, 127 Tenn. 393. 

70. Ky.—Slater v. Commonwealth, 
‘179 S.W. 201, 166 Ky. 259; Common- 
wealth v. Fidelity Trust Co., 143 S.W. 
1037, 147 Ky. 77; Commonwealth v. 
Ledman, 106 S.W. 247, 127 Ky. 603, 
32 Ky.L.°452. 

Mich.—Stroh v. Detroit, 90 N.W. 
1029, 131 Mich. 109. 

N.C.—Brown v. Jackson, 102 S.E. 
739. 179 N.C. 362. 

Ohio.—Hubbard v. Brush, 55 N.E. 
829, 61 OhioSt. 252 [aff 18 OhioCir.Ct. 
884, 9 OhioCir.Dec. 859]; Lee v. 
Sturges, 19 N.E. 560, 46 OhioSt. 153, 
2 L.R.A. 556. 

Okl.—Board of Comrs._of Okla- 
homa County v. Ryan, 232 P. 834, 107 
Okl. 278. 

R.I.—Rhode Island Hospital Trust 
Co. v. Rhodes, 91 A. 50, 37 R.I. 141. 

Tenn.—-Tennessee Fertilizer Co. v. 
McFall, 163 S.W. 806, 128 Tenn. 645. 

Wis.—State v. Leuch, 144 N.W. 290, 
156 Wis. 121. 

[a] Property subject to escheat 
for nonuser and incapable of cor- 
porate use, is not within this rule. 


Slater v. Commonwealth, 179 S.W. 
201, 166 Ky. 259. 
[b] Foreign holding company 


which collects the revenue from rail- 
roads and street railroads which it 
owns in the state, is doing business 
for profit in the state, within the 
meaning of a statute, relieving share- 
holders from taxation, where a cor- 
poration carrying on business for 
profit is taxed on its corporate as- 
sets. Rhode Island Hospital Trust 
Co. v. Rhodes, 91 A. 50, 37 R.I. 141. 

[ec] In New Brunswick where a 
foreign company is liable to be as- 
sessed because it carries on business 
in the city of Saint John, a stockhola- 
er in such company is exempt therein 
from taxation in respect of his stock 
in the company. McLeod v. Sandall, 
26 N.B. 526. 

Exemption of capital and stock of 
corporations in general see infra § 
470. 

71. See infra this note. 

[a] Thus (1) under a statute pro- 
viding that no one shall be required 
to include in his list of property for 
taxation the capital stock of any cor- 
poration which is required to be list- 
ed by it, atid every corporation must 
list the stock paid in in the township 


cipal office in the state must list its 
capital stock, and a stockholder need 
not list his stock. Patterson  v. 
Board of Com’rs of Wilson County, 
109° P.. 790, 83 Kan. 224.  .(2) ‘But 
where the foreign corporation has 
its principal office in another state, 
the shareholder’ is required to list 
such shares for taxation at their 
full value thereof, and is not entitled 
to any deduction, although all of 
the capital of the corporation is in- 
vested in real estate and personalty 
which is taxed in the state. Hunt v. 
Board of Com’rs of Allen County, 109 
P. 106, 82 Kan. 824. 

Listing property for taxation by 
corporations in general see infra §§ 
820-830. ; 

72. In re McMullin’s Estate, 116 
A, 232, 272 Pa. 284. 

73. Brown v. Jackson, 102 S.E. 
739, 179 N.C. 363. And see cases su- 
pra notes 70, 71, infra notes 74-78. 

74 Sturges v. Carter, 5 S.Ct. 1014, 
114 U.S. 511, 29 L.Ed. 240; Lee v. 
Sturges, 19 N.E. 560, 46 OhioSt. 153, 
2 L.R-A. 556. 

[a] In Kentucky (1) under Const. 
§ 171 and Ky. St. § 4088, passed pur- 
Suant thereto, resident stockholders 
are liable for a tax on their stock of 
a foreign corporation, where less 
than one-fourth of the property is 
within state, although the corpora- 
tion had paid its taxes in the state. 
Klein v. Jefferson County Board of 
Tax Sup’rs, 18 S.W.(2d) 1009, 230 Ky. 
TIS fat Si, SC 15, 2820 USe19, Wo. Le 
Ed. 140, 73: A.L.R. 679]. (2) Under 
earlier statutes if a foreign corpora- 
tion paid taxes upon its franchises 
and property within the state, the 
stockholders were not subject to taxa- 
tion on their shares, where, one per 
eent of the property of the corpora- 
tion was situated and taxed within 
the state. Com. v. Walsh, 106 S.W. 
240, 133 Ky. 103, 32 Ky.L. 460, 117 S. 
W. 398,133 Ky. 103. 

[b] In North Carolina, (1) under 
Machinery Act (1917) e 23, in order 
for a stockholder to be relieved from 
paying taxes on his shares of stock 
in a foreign corporation, it must ap- 
pear that two-thirds in value of the 
entire property of such corporation is 
situated and taxed in the state and 
that the corporation pays a franchise 
tax on its entire issued and outstand- 
ing capital stock. Brown v. Jack- 
son, 102 S.B. 739, 179 N.C. 363. (2) 
If these requirements are not met a 
shareholder cannot escape taxation on 
his stock by reason of the fact that 
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Brown vy. Jackson, supra. 

75. Commonwealth v. Muir, 186 S. 
W. 194, 170 Ky. 435. 

[a] Property acquired in bad 
faith.— Where a foreign corporation 
doing no business in the state ac- 
quires lots of insignificant value not 
related to its corporate business, for 
the sole purpose of exempting from 
taxation its shares of stock held by 
residents, a resident shareholder, can 
not escape taxation on stock owned 
by him. Slater v. Commonwealth, 179 
S.W. 201, 166 Ky. 250. 

76. Scott v. Smith, 2 OhioN.P.N.S. 
617; Dupuy v. Johns, 104 A. 565, 261 
Pa. 40. ; 

77. In re McMullin’s Estate, 116 A. 
232, 272 Pa. 284; Anveal of Callery, 


116 A, 222,°272 Pa. 255. 


78. Commonwealth v. Muir, 186 S. 
W. 194, 170 Ky. 435; Commonwealth 
v. Ledman, 100 S.W. 247, 127 Ky. 603, 
82 Ky.L. 452; Appeal of Callery, 116 
A. 222, 272 Pa, 255: } 

[a] Reason for rule.——‘“When the 
statute exempted the shares in the 
hands of the individual owner so long 
as the corporation paid the taxes on 
all its property of every kind, it nec- 
essarily meant the property to which 
the corporation held the legal title, 
and not property over which it might 
exercise control by reason of its 
ownership of a majority of the stock 
in some other corporation which held 
the legal title. It is the ownership 
of property, not its control, which 
determines the taxpayer.” Common- 
wealth v. Muir, 186 S.W. 194, 170 Ky. 
435, 442. 

{b] Thus, a foreign corporation 
owning all of the stock of a domestic 
corporation, although it has an office 
in the state wherein the secretary and 
treasurer live, and its books are kept, 
and its assets are on deposit there- 
in, is not subject to a tax on its capi- 
tal stock, and hence resident stock- 
holders are liable for personal prop- 
erty tax on the stock held by them; 
such _holding corporation, although 
authorized, not doing any business ex- 
cept as a holding company. In re Mc- 
Mullin’s Estate, 116 A. 232, 272 Pa. 
284, : 

79. Rhode Island Hospital Trust 
Co. v. Rhodes, 91 A. 50, 37 R.I. 141. 

80. Statutory exemptions see in- 
fra §§ 450—457. 


81. See Internal Revenue § 11. 
82. See infra §§ 344-358. 
83. See infra § 359. 


84 See infra § 365. 
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rule, and in the absence of express statutory au- 
thority, publie property,*® when devoted to public 
use,** including not only the property of the state 
itself,87 but also the public property of its political 
subdivisions, such as counties and municipal cor- 
porations,*® is not subject to taxation. 

Land dedicated to public use is exempt from tax- 
ation,®® but not where the use of the property dedi- 
cated is restricted to owners or residents in the lo- 


85. Cal.—Peo. v. Doe, 36 Cal. ‘220; 
City of Los Angeles v. Board of 
Sup’rs of Mono County, (App.) 292 P. 
539. 

Conn.—West Hartford v. Hartford 
Water Com’rs, 44 Conn. 360. 

Ill.—Peo. v. Salomon, 51 Ill. 37. 

Kan.—Blue Jacket v. Johnson Coun- 
ty, 3 Kan. 299 [rev 5 Wall. (U.S.) 737, 
18 L.id. 667]. 

Ky.—Louisville v. Com., 1 Duv. 295, 
85 Am.D. 624: 

La.—Alexandria v. O’Shee, 25 So. 
382, 51 La.Ann. 719; Tulane Educa- 
tion Fund v. New Orleans Bd. of As- 
sessors, 38 La.Ann, 292. ' 

Me.—Camden v. Camden Village 
Corp., 1 A. 689, 77 Me. 530. 

Mass.—Worcester County v. Wor- 
cester, 116 Mass. 193, 17 Am.R. 159. 

Neb.—In re Droll, 187 N.W. 876, 108 
Neb. 85, 26 A.L.R. 543. 


N.H.—Franklin St. Soc. v. Man- 
chester, 60 N.H. 342. 

N.J.—Public Schools v. Trenton, 30 
N.J.Eq. 667. 


N.Y.—Rochester v. Rush, 80 N.Y. 
802 [rev 15 Hun 239]. 

Or.—City of Portland v. Welch, 269 
P. 868, 126 Or. 293. 

Pa.—Erie County v. Comrs., 1 Pa. 
Co. 547. 

Tenn.—State v. Hamblen County, 
34 S.W.(2d) 715 [den reh 33 S.W.(2d) 
Si) 
Tex.—Traylor v. State, 46 S.W. 81, 
19 Tex.Civ.App. 86. 

[a] Construction of constitution 
and statutes.—The constitution and 
statutes, so far as they deal with the 
subject of taxation, are to be inter- 
preted in the light of the fundamental 
principles that public property and 
the various instrumentalities of gov- 
ernment are not subject to taxation. 
Webster v. Board of Regents of Uni- 
versity of California, 126 P. 974, 163 
Cal. 705. 

{b] Possession of private prop- 
erty taken for public use.—Where an 
easement in land taken for a public 
use involves practically the exclusive 
possession and control of the prop- 
erty by the public, and leaves the 
original owner with no right of sub- 
stantial value, the land is exempt 
trom taxation, although the fee_re- 
mains in the owner. Lancy v. Bos- 
ton, 71 N.H. 302, 186 Mass. 128. 

[ec] Private alley-way is not ex- 
empt from taxation in the character 
of public property. Hill v. Williams, 
65 A. 413, 104 Md. 595. 

[d] In England in order that a 
pecuniary burden may be imposed up- 
on crown property by statute, the 
crown must be expressly named or it 
must appear by necessary implica- 
tion that the crown has agreed or is 
intended to be bound. Hornsey Ur- 
ban Dist. Council v. Hennell, [1902] 
2 K.B. 73. 

86. City of Portland v. Multnomah 
County, 296 P. 48, 185 Or. 469; Heron 
v. Pittsburg, 57 Pa.Super. 648. 

[a] Street not opened.—(1) Land 
lying wholly within the limits of a 
street, laid out but not opened for 
public use, -is liable to taxation. 
Heron vy. City of Pittsburg, 57 Pa.Su- 
per. 648. (2) The restriction as to 
building imposed by Act May 16, 1889 
(P.L. p 228) § 2, does not affect the 
ownership so as to relieve the prop- 
erty from taxation. Heron y. Pitts- 
burg, supra. 

87. See infra §§ 359-364. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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owner.?! 


States, °? 


88. See infra §§ 365-368. vi 

89. Iowa Loan & Trust Co; W 
Board of Sup’rs of Polk County, 174 
N.W. 97, 187 Iowa 160, 5 A.L.R. 1532; 
Ortman v. Gils, 9 Kan. 324. 


90. Peo. v. Ricketts, 94 N.E. 71, 
248 Ill. 428. 
{a] Illustration.—Land dedicated 


by an owner, platting.land as an ad- 
dition to a city, as a park and tennis 
court for the use of the occupants of 
the addition for a park and tennis 
ground, is not dedicated for a public 
use, because the use is restricted to 
the owners or residents in the addi- 
tion, so that the land is private prop- 
erty, subject to taxation. Peo. v. 
Ricketts, 94 N.E. 71, 248 Ill. 428. To 
same effect. McChesney v. People, 99 
Tl, 216. 
91. New Orleans Cotton Exchange 
v. Board of Assessors, 37 La.Ann. 423. 
92. Agencies and instrumentalities 
of United States see infra §§ 370-379. 
93. See Internal Revenue § 11. 
94. U.S.—Lee v. Osceola, ete., 
Road Improvement Dist., No. 1, 45 S. 
Ct. 620, 268 U.S. 648, 69 L.Ed. 1133 
[rev on another ground 257 S.W. 370, 
162 Ark. 4]; Irwin v. Wright, 42 S. 
Ct, 293,°258 U.S. 219, 66 Lind. 5738; 
Wisconsin, Cent. R. Co. v. Price Coun- 
ty, LOLS Cti34t bs 3.0 So 49653301 Bd: 
687; Van Brocklin vy. Anderson, 6 S. 
Ct. 670, 117 U.S. 151, 29 L.Ed. 845 [rev 
15 Lea (Tenn.) 33]; Whan y. Green 
Star S. S. Corporation, 22 F.(2d), 483 
[cert den Adams v. U. S., 48 S.Ct. 322, 
276 U.S. 629, 72 L.Ed: 740]; United 
States v, Pierce County, 193 F. 529; 
Forbes v. Gracey, 9 F.Cas.No. 4,924. 
D.C.—Coronado Oil & Gas ‘Co. v. 
Burnet, 60 App.D.C. 233, 50 F.(2a) 
998 [cert den Burnet v. Coronado Oil 
& Gas Co., 52 S.Ct. 33, 284 U.S. 606]. 
Ill.—Moline Water Power Co. v. 
Cox, 96 N.H. 1044, 252 Ill. 348; Peo. 
viU.Ss, 93.11. 30, 34¢Am:R. 155. 
Ind.—Webb v. Clark County, 159 N. 
EH. 19, 87 IndsApp. 103. 
aya CroNtley v. Copley, 2 La.Ann. 
Md.—Howell v. State, 3 Gill 14. 
Miss.—De Lashment v. McClelland, 
152 Miss. 781, 118 So. 904. 
N.Y.—People ex rel. Donner-Union 
Coke Corporation v. Burke, 204 App. 
Div. 557, 198 N.Y.S. 601 [aff 142 N.E. 
320, 236 N.Y. 650]. ; 
Pa.—South Brownsville Borough v. 
U. S., 6 Pa.Dist.&Co. 411. 
Va.—Andrews vy. Auditor, 28 Gratt. 
(69. Va.) 115. 
Wash.—Concessions Co. v. Morris, 
186 P. 655, 109 Wash. 46. 


Wis.—State vy. Beckley, 185 N.w. 
199 ANS Wise ae 
,{a] MTllustrations.—(1) Property 


hired by plaintiff, a California resi- 
dent, to an Indian agent for use in 
Arizona, is not immune from taxation 
by the state of Arizona because, when 
taxed, the property is on an Indian 
reservation or in the possession of 
United States government officials. 
Occidental Const. Co. v. U. S., 245 BF. 
817, 158 C.C.A. 157 [error dism 39 S. 
Ct. 390, 249 U.S. 623, 68 L.Ed. 806]. 
(2) A plant erected by the federal 
government during the war, and sold 
to a private corporation under a con- 
tract reserving title until payment of 
all installments due, is not subject to 
taxation. People ex rel. Donner-Un- 
ion Coke Corporation y. Burke, 198 N. 
Y.S. 601, 204 App.Div. 557 [aff 142 N. 
E320, 236 N.Y. 650]. (3) Where non- 


[§§ 343-344 


cality of the property,®° or where the property, not- 
withstanding the servitude with which it is bur- 
dened, may still be alienated or encumbered by the 


[§ 344] 2. Property of United States®?’—a, In 
General. Upon the same theory that property of a 
state is not subject. to taxation by the United 
all property belonging to the 
States,°4 devoted to public uses,®® is immune from 


United 


resident claimant’s bid for goods was 
accepted by government February 
23d, and he paid balance of purchase 
price March 14th, according to terms 
of notice accepting bid, on March ist 
title was in United States and prop- 
erty was not taxable by the state. 
Webb v. Clark County, 159 N.E. 19, 
87 Ind.App. 103. (4) The fiscal agents 
of the United States, the army and 
navy, the federal judicature, the pub- 
lic ships, the, national institutions 
and property, and imported goods in 
the public warehouses are all exempt 
from state taxation by a_ state. 
Howell v. State, 3 Gill (Md.) 14. 

{b] Property held by Shipping 
Board’ Emergency Fleet Corporation 
for benefit of United States is im- 
mune from state taxation. U. S. 
Shipping Board Emergency. Fleet 
Corporation v. Delaware County, Pa., 
17 F.(2d) 40 [error dism 48 S.Ct. 21, 
275 U.S. 488, 72 L.Ed. 385, and aff 25 


F.(2d) 722. Cert den 49 S.Ct. 12, 278 
U.S. 607, 73 L.Ed. 533]; King County, 
Wash.,  v. S. - Shipping Board 


Emergency Fleet Corporation, 282 F. 
950; U. S. v. Coghlan, 261 F. 425. 

{c] Property not within rule.— 
Property of a contractor with the 
United States government, which, on 
the default of the contractor, an offi- 
eer has taken for use in completing 
the contract, is not exempt from tax- 
ation, in the absence of an act of Con- 
gress to that effect; the government. 
having no ownership therein. Unit- 
ed States v. Moses, 185 F. 90, 107 C.C. 
A. 310. X 

{[d] Statute not constituting at- 
tempt to tax federal property.—The 
provision in Inheritance Tax Act 
(1917) § 2 subd 10, against deduction 
of federal taxes paid in valuing the 
estate subject to the state tax, does 
not burden the portion of the estate 
already appropriated by the federal 
government in the form of its inherit- 
ance tax, nor does it lessen- the 
amount thereof, and it increases the 
burden solely on those whose interest 
has already been charged with the 
federal tax by forbidding deduction 
on account thereof, and therefore it 
does not constitute an attempt to sub- 
ject United States property to taxa- 
tion, and does not violate Const. art 
13 § 1, exempting such property from 
state taxation. In re Watkinson’s Es- 
tate, 217 P. 1073, 191 Cal. 591 [aff sub 
nom. Stebbins v. Riley, 45 S.Ct. 424, 
268 U.S. 1387, 69 L.Hd. 884, 44 A.L.R. 
1454]. 

[e] In Australia (1) the constitu- 
tion expressly provides that no state 
shall lay taxes on any property be- 
longing to the commonwealth with- 
out the consent of the commonwealth 
parliament. Const. § 114. (2) The 
imposition of a municipal rate is the 
imposition of a tax within the mean- 
ing of the constitution. Sydney Cor- 
poration v. Commonwealth, 1 Austr.C. 
L.R. 208. (3) A receipt given by the 
commonwealth officer for his salary 
is not property of the commonwealth, 
and a state is not thereafter prohibit- 
ed from imposing a stamp tax there- 
23 eee v. Pedder, 1 Austr.C.L. 

95. Work v. Mummert, 29 F.(2d) 
393; U.S. v. Coghlan, 261 F. 425; New 
Orleans v. Salmen Brick, etc., Co., 66 
So. 237, 1385 La. 828; Utica v. Church- 
ill, 83 N.Y. 161 [aff 48 Barb. 550 (mod 
imparts AWall..@U-S.); 5USnecoiekade 


§§ 344-347] 


state taxation. But when federal property is placed 
in a private. enterprise for gain, the immunity has 
no application.°® So the state may tax private prop- 
erty in which the federal government may have an 
interest,°* or property the legal title to which is 
in the United States, but the beneficial ownership 
in another.°S Under this rule the fact that the 
United States owns a reservoir and the water there- 
in will not prevent a state from taxing the benéficial 
interest in the water, transferred to a water ecom- 
pany.°® 

[§ 345] b. Public Lands and Interests Therein!— 
(1) In General. Land lying within the borders of 
a state, but which still constitutes a portion of the 
public domain, and the legal and beneficial title to 
which remains in the United States, is not sub- 
ject to any species of state taxation, and any as- 
sessment of taxes upon such land is null and void 
and can in no way affect the interests of the govern- 
ment,” and the same is true of land ceded to the 
United States for a national park. So land sold 
for direct taxes and bid in by the United States is 
not taxable while the government continues to hold 
it;* and property acquired from the general govern- 
ment after the time fixed by the state law for the 
completion of the assessment for the current year is 


229) 1]. 
96. Port Angeles Western R. Co. v. 
Clallam County, Wash., 36 F.(2d) 956 


Ct. 495, 283 U.S. 

97. Susquehanna 
State Tax Commission of Maryland, 
br S/Ct. °4845° 283) 5U.S.. 294) 75: sa id. 
1042 [aff 151 A> 29, 159 Mds"3341: 

98. Northside Canal Co. v. State 
Board of Equalization, 8 F.(2d) 739 
[rev on another ground 17 F.(2d) 55]. 

Equitable interests in public lands 
see infra §§ 348, 355. 

Possessory rights in public lands 
see infra § 350. 

99. Northside Canal Co. v. State 
Board of Equalization, 8 F.(2d) 739 


848, 75 L.Ed. 1457]. 
Power Co. v.| 518, 


Nev. 341. 


Ohio 74. 
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U.S. 94, 48 L.Ed. 359].° 

Miss.—De Lashment v. McClelland, 
118 So. 904; 152 Miss. 781; 
[aff 44 F.(2d) 28, and cert den 51 S.|v. Ratliff, 92 So. 229, 129 Miss. 342; 
Hoskins v. Illinois Cent. R. Co., 29 So. 
78 Miss. 768, 
arms v. Doe ex dem. Porter, 23 Miss. 


Mont.—Johnson vy. Lincoln County,|1 Newfoundl. 315; 
146 P. 471, 50 Mont. 253. 
Nev.—wWrigiht v. 


N.M.—Territory v. Delinquent Tax 
List, 76.P. 316, -12 N.M. 169. 
Ohio.—Neiswanger v. Gwynne, 13 


Or.—Johnson v. Crook County, 100 
P. 294, 53 Or. 329, 1383 Am.S.R. 834. 
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exempt from taxation until the following assess- 
ment.° But a state may tax possessory interests in 


. public lands of the United States® and railroad prop- 


erty belonging to a private corporation, although 
situated wholly within the boundaries of a United 
States military reservation.’ So property taken and 
held by the United States in military occupation, 
but which is not owned by it, and which is after- 
wards voluntarily relinquished and returned to. its 
owner, is in the meantime taxable to such owner. 

[§ 346] (2) Grant or Reservation of Power To 
Tax. Congress has power to grant to the states 
the right to tax publie property or property in which 
the United States retains such an interest as would 
otherwise exempt it; and where this is done no ex- 
press acceptance by the state of the authority con- 
ferred is essential to the exercise thereof.1° So 
also, if a state, in ceeding to the United States exelu- 
sive Jurisdiction over a tract within its limits, re- 
serves to itself the right to tax private property 
therein, the consent of the government to the reser- 
vation may be presumed from its acceptance of the 
Cranta tu 

[§ 347] (8) Entries and Sales—(a) In General. 
After title to any portion of the public domain has 
passed out of the United States by sale or by entry 
Shaw, 12 U.C.C.P. (Ont.) 456; Street 
v. Kent County Corp.,. 11 U.C.C.P. 
(Ont.) 255; Secretary of State for 
War v. London, 23 U.C.Q.B. (Ont.) 
476; Secretary of State v. Toronto, 
22 U.C.Q.B. (Ont.). 551; Kamsack v. 
Town Properties Co., 16 Sask.L.. 429, 
[1923] 1 Dom.L.R. 282; Re Property, 
Re Spring Creek 
School Dist.,. 7 Terr.L. 259; Atty.- 
Gen. v. Canada Settlers Loan & Trust 
Co., 7 Terr.L. 256; Macleod Imp. Co. 
v. Macleod, 5 Terr.L. 190. (2) But if 
any person has an interest in Crown 
lands, such interest is taxable. In re 
Heinze, 20 B.C. 99. (3) That portion 
of land not occupied by the Crown 


under a lease is not exempt. Mac- 
leod Imp. Co. v. Macleod, supra. (4) 


Lyon Co. 


84 Am.S.R. 644; 


Cradlebaugh, 3 


{rev on another ground 17 F.(2d) 55]. 

1. State lands see infra §§ 360-— 
364. 

2. U.S.—Lee v. Osceola & Little 
River Road Improvement Dist. No. i 
of Mississippi County, Ark., 45 S.Ct. 
620, 268 U.S. 643, 69 L.Ed. 1133 [rev 
on another ground 257.S.W. 370, 162 
‘Ark. 4]; Wisconsin Cent. R. Co. v. 
Price County, 10 S.Ct. 341, 133 U.S. 
496, 33 L.Ed. 687; Van Brocklin v. 
Anderson, 6 S.Ct. 670, 117 U.S. 151, 29 
L.Ed. 845;~McGoon v. Scales, 9 Wall. 
23, 19 L.Ed. 545; Port Angeles West- 
ern R. Co. v. Clallam County, Wash., 
44 F.(2d) 28 [aff 36 F.(2d) 956, and 
cert den 51 S.Ct. 495, 283 U.S. 848, 75 
L.Ed. 1457]; U. S. v. Southern Ore- 
gon Co., 196 F. 423; Altschul v. Git- 
tings, 102 F. 36; Bannon v. Burnes, 
39 F. 892; U.S. v. Weise, 28 F.Cas. 
No. 16,659, 2 Wall.Jr. 72. 

Ala.—Stein v. England, 80 So. 362, 
202 Ala. 297; Bonner v. Phillips, 77 
Ala, 427. 

Ark.—Brinneman v. Scholem, 128 §S. 
W. 584, 95 Ark. 65. 

Cal.—Gottstein v. Adams, 262 P. 
314, 202 Cal. 581; Secret Valley Land 
Co. v. Perry, 202 P. 449, 187 Cal. 420; 
Central Pac. R. Co. v. Howard, 52 Cal. 
227; Peo. v. Morrison, 22 Cal. 73; 
Hall v. Dowling, 18 Cal. 619; Los 
Angeles v. Board of Sup’rs of Mono 
Gounty, (App.) 292 P. 539. 

Idaho.—Quivey v. Lawrence, 1 Ida- 
ho 313. 

Ill.—Peo. v. U. S., 98 Ill. 30, 34 Am. 
He Lb: 

Ind.—Doe v. Hearick, 14 Ind. 242. 

Iowa.—Hart v. Delphey, 136 N.W. 
702, 157 Iowa 316. 

Kan.—Durkee v. Greenwood Coun- 
ty, 29 Kan. 697. 

La.—Jopling v. Chachere, 32 So. 
2438, 107 La. 522 [aff 24 S.Ct. 214, 192 


‘Pa.—City of Philadelphia v. Myers, 
157 A. 18, 102 Pa.Super. 424; Mint 
Sey jue Co. v. Philadelphia, 30 Pa.Co. 


Wash.—Bird Timber Co. v. Snoho- 
mish County, 152 P. 689, 88 Wash. 90 
[aff 143 P. 433, 81 Wash. 416]. 

Wis.—Mariner v. Oconto Land Co., 
126 N.W. 34, 142 Wis. 531; Wiscon- 
sin Cent. R. Co. v. Taylor County, 8 
NIW-.838; 52 Wiss .37.. 

Wyo.—Ivinson v. Hance, 
270. 

[a] One having a government ti- 
tle to land may set it up against one 
claiming under a tax-sale made pre- 
vious to the time when the govern- 
ment parted with its title, notwith- 
standing any statutory provisions as 
to the effect of tax-sales. Wright v. 
Cradlebaugh, 3 Nev. 341. 

[b] Preferential right.—Where the 
Department of the Interior did not 
approve the selection of unsurveyed 
lands, and afterwards included them 
in another reserve, the selectors had 
only a preferential right of entry, and 


1 Wyo. 


‘the county’s attempt to tax the lands 


as their property was void. Bird 
Timber Co. v. Snohomish County, 152 
P. 689, 88 Wash. 90 [aff 143 P. 433, 
81 .Wash. 416]. 

[ec] In Canada (1) a similar rule 
exists in reference to crown lands, or 
lands leased for and occupied by the 
crown. Quirt v. Reg., 19 Can.S.C. 
510; Atty.-Gen. v. Montreal, 13 Can. 
S.C. 352; Macdonald v. Edmonton, 37 
Can.L.J. 438; Victoria v. Bowes, 8 
B.C. 363; Ruddell v. Georgeson, 9 
Man. 43; Hudson Bay Co. v. Atty- 
Gen., Man. t. Wood 209; Reg. v. 
Wellington, 17 Ont. 615 [aff 17 Ont. 
App. 421]; Moffatt v. Scratch, 8 Ont. 
147 [aff 12 Ont.App. 157]; Shaw v. 


Crown lands held under grazing leas- 
es may be taxed by provincial legisla- 
ture. Vermillion Hills v. Smith, 6 
Sask.L. 366. 

[d] In Australia (1) land vested 
in trustees for certain public pur- 
poses is exempt from taxation. Perth 
Municipality v. Hackett, 8 Austr.C. 
L.R. 44. See Knowles v. Municipal- 
ity of Newcastle, 9 Austr.C.L.R. 534. 
(2) But it is not exempt unless vest- 
ed in the trustees exclusively for 
such purposes. Municipal Council of 
Sydney v. Royal Agricultural Soc., 
8 Austr.C.L.R. 298, 

Taxation of Indian lands see infra 
§§ 377-379. 

3. Yellowstone Park Transp. Co. v. 
Gallatin County, 31 F.(2d) 644 [rev 
27 F.(2d) 410, and cert den 50 S.Ct. 
16, 280 U.S. 555, 74 L.Ed. 611]. 

4 Van Brocklin v. Anderson, 6 S. 
Ct. 6702 117 OUEST, 15) 29. Wd ar84 5); 
Peo. v. U..S., 93 Ill. 30, 34 Am.R. 155. 

5. Tallman v. Treasurer of Butler 
County, 12 Iowa 531; Des Moines 
Nav., ete., R. Co. v. Polk County, 10 
Iowa 1. 

6. See infra § 350. 

7. Fort Leavenworth R. Co. v. 
Lowe, 27 Kan. 749 [aff 5 S.Ct. 995, 114 
U.S. 525, 29 L.Ed. 264]. 

8. Speed v. St. Louis County Ct., 
42 Mo. 382. 

9. State v. Central Pac. R. Co., 30 
P. 686, 21 Nev. 247 [aff 16 S.Ct. 885, 
162 U.S. 512, 40 L.Ed. 1057]; State v. 
Central Pac. R. Co., 22 P. 237, 20 Nev. 
372. 

10. Central Pac. R. Co. v. Nevada, 
16:..S.Ct. 885, 162 U.S, 512, 40 U.Ed. 
1057 [aff 30 P. 686, 21 Nev. 247]. 

11. Ft. Leavenworth R. Co. v. 
Lowe, 5 S.Ct. 995, 114 U.S. 525, 29 L, 
Ed. 264. 


) 


362 [61 C.J.] 


under the public land laws, in such manner as to 
invest the purchaser with the legal or equitable title, 
it becomes at once subject to taxation by the state.** 
But this rule does not apply where a tax is sought to 
be imposed for benefits accruing to the property 
from improvements made while it was still owned 


by the United States.t* 
Reservation of lien. 


the state.14 


[§ 348] (b) Equitable Title before Patent o 


-12. U.S.—Lee v. Osceola & Little 
River Road Improvement Dist. No. 
1 of Mississippi County, 45 S.Ct. 620, 
268 U.S. 643, 69 L.Ed. 1133 [rev on 
another ground 257 S.W. 370, 162 Ark. 

J]; U. S. v. Canyon County, Idaho, 
232 F. 985; Newby v. Brownlee, 23 F. 
320. 

Idaho.—Cheney v. Minidoka Coun- 
ty, 144 P. 343, 26 Idaho 471; Arm- 
strong v. Jarron, 125 P. 170, 21 Idaho 
T47 


Mo.—Elting v. Gould, 9 S.W. 922, 96 

Mo. 535. : 
: Ohio.—Bentley v. Barton, 41 Ohio 
St. 410. ' 

Okl.—Brooks v. Garner, 94 P. 694, 
20 Okl. 236 [reh den 97 P. 995, 20 Okl. 
236). ‘ 

ty Lands or interests therein 
taxable by state-—The United States 
“has no such interest in land conveyed 
by it to a corporation for dry dock 
purposes, with a reserved right to the 
free use of the dry dock, and a provi- 
sion for forfeiture in case of the con- 
tinued unfitness of the dry dock for 
use, or the use of the land for other 
purposes, as will prevent the state 
from taxing the interest of the cor- 
poration in such land. Baltimore 
Shipbuilding, ete., Co. v. Baltimore, 
25 S.Ct. 50, 195 U.S. 375, 49 L.Ed. 242. 

[b] Deed by town-site trustees.— 
The issuance and delivery of a deed 
to a lot by a board of town-site trus- 
tees appointed in pursuance of Act 
Congr. May 14, 1890, ec 207 (26 U.S. 
St.atL. 109) renders the same at once 
liable for taxes, as other real prop- 
erty, notwithstanding a contest may 
be pending between adverse  claim- 
ants therefor. Brooks v. Garner, 94 
P. 694, 20 Okl. 236 [reh den 97 P. 995, 
20 Okl. 236]. 

13. Lee v. Osceola, ete., Road Im- 
provement Dist. No. 1, 45 S.Ct. 620, 
268 U.S. 643, 69 L.Ed. 1133 [rev on 
this point 257 S.W. 370, 162 Ark. 4]. 

Assessment of federal property for 
public improvements generally see 
Municipal Corporations § 2880. 

14. Irwin v. Wright, 42 S.Ct. 298, 
208 U2S, (209566 (Lhd: “6735 Us: v. 
Canyon County, Idaho, 232 EF. 985; 
Cheney v. Minidoka County, 144 P. 
343, 26 Idaho 471. 

15. Equitable title to state lands 
see infra § 361. 

16. See cases infra note 17; 
Public Lands § 493, 

17. U.S.—Exchange Trust Co. v. 
Drainage Dist. No. 7, Poinsett County, 
Atk 490 5.Ct. 183i 248° US. 2 439t 73 Es: 
Eid. 436 [aff in part 2 S.W.(2d) 32, 
175 Ark. 934]; New Brunswick v. U. 
S., 48 S.Ct. 371, 276 U.S: 547 Trev. 11 
.(2d) 476 (rev 1 F.(2d) 741)]; Ir- 
win v. Wright, 42 S.Ct. 293, 258 U.S. 
219, 66 L.Ed. 573; Bothwell v. Bing- 
ham County, 35 8.Ct. 702, 237 U.S. 642, 
59 LaWdy71157) faff 1382) BP. 972) g4"tda- 
ho 125]; Maish vy. Arizona, 17 S.Ct, 
193,164 U.S. 599,°41 E.Wd: 567; Cen- 
tral Colorado Imp. Co. v. Pueblo 
County, 95 U.S. 259, 24 Ld. 495; 
Hunnewell v. Cass Co., 22 Wall. 464, 
22 L.Ed. 752; Union Pac. R. Co. v. 
McShane, 22 Wall. 444, 22 L.Ed. 747; 
Kansas Pac. R. Co. v. Prescott, 16 
Wall. 603, 21 L.Ed. 373; Witherspoon 


and 


Where a patent conveying 
full legal title, but reserving to the federal govern- 
ment a prior lien for unpaid installments, is issued, 
the interest ‘of the patentee in the land is taxable by 


TAXATION 


Deed.'° 


Equitable Title. 


v. Duncan, 4 Wall. 210, 18. L.Ed. 339; 
Carroll v. Safford, 3 How. 441, 11 L.Ed. 
671; United States v. Southern Oregon 
Co., 196 F. 423; Coleman v. Peshtigo 
Lumber 'Co., 30 F. 317; Pitts v. Clay, 
27 F. 635; Astrom v. Hammond, 2 F. 
Cas.No. 596, 3 McLean 107; Carroll 
v. Perry, 5 F.Cas.No. 2,456, 4 McLean 
25; Lord v. Milwaukee, etc., R. Co., 15 


F.Cas.No. 8,507, 17 Wis. 588 (570) 
note. 
Ala.—Boone vy. Gulf, F. & A. Ry. Co., 


78 So. 956, 201 Ala. 560. 

Ariz.—De La Vergne v. Territory, 
77 P. 617, 4 Ariz. 10. ; 

Ark.—Burcham v. Terry, 18 S.W. 
458, 55 Ark. 398, 29 Am.S.R. 42; Smith 
v. Hollis, 46 Ark. 17; Diver v. Fried- 
heim, 43 Ark. 203; Witherspoon v. 
Dunean, 21 Ark. 240 [aff 4 Wall. 210 
(U.S.) 18 L.Ed. 339]. 

Cal.— Central Pac. R. Co. v. How- 
ard, 52 Cal. 227; Peo. v. Crockett, 33 
Cal. 150; Peo. v. Shearer, 30 Cal. 645; 
Hall vy. Dowling, 18 Cal, 619; Robin- 
son v. Gaar, 6 Cal. 273. 

Idaho.—Leney v. Twin Falls Coun- 
ty, 236 P. 531, 40 Idaho 600; Cheney 
v. Minidoka County, 144 P. 343, 26 
Idaho 471; Bothwell v. Bingham 
County, 132'P. 972, 24 Idaho 125 [aff 
35. S.Ct. 702,287 U.S. 642, 59 L.Ed. 
1157]. 

Ilowa.—Bishop v. O’Brien County, 
123 N.W. 351, 144 Iowa 567; Herrick 
v. Sargent, 117 N.W. 751, 140 Iowa 
590, 132 Am.S.R. 281 [rev 31 S.Ct. 574, 
221 U.S. 404, 55 L.Bd. 787]; Iowa R. 
Land Co. v. Davis, 71 N.W. 229, 102 
Iowa 128; Barrett v. Kevane, 69 N. 
W. 1036, 100 Iowa 653; Vinton v. 
Cerro Gordo County, 33 N.W. 618, 72 
Iowa 155; Stryker v. Polk County, 
22 Iowa 131. See also Churchill v. 
Sowards, 48 N.W. 271, 78 Iowa 472. 

Kan.—Goddard y. Storch, 48 P. 15, 
57 Kan. 714; Logan v. Clark County, 
33° P. 608, 51 Kan. 747; Oswalt v. 
Hallowell, 15 Kan. 154; Missouri Riv- 
er, ete., R. Co. v. Morris, 13 Kan. 302; 
Kansas Pac. R. Co. v. Culp, 9 Kan. 38 
ee 16° Wall. (U.S.) 603,21 ‘L.Hd: 

Minn.—State v. Itasca Lumber Co., 
111 N.W. 276, 100 Minn. 355; Polk 
County v. Hunter, 44 N.W. 201, 42 
Minn. 312; Wheeler v. Merriman, 15 
N.W. 665, 30 Minn. 372. 

Miss.—Barksdale Vv. Gilchrist 
Fordney Co., 70 So. 691, 110 Miss. 561. 

Neb.—Graff v. Ackerman, 57 N.W. 
512, 88 Neb. 720; Donovan v. Kloke, 6 
a 124; Bellinger v. White, 5 Neb. 

N.M.—Territory v. Delinquent Tax 
List, 73 P. 621, 12 N:M. 62. 

Ohio.—Gwynne v. Niswanger, 20 
say 556; Holt vy. Hemphill, 3 Ohio 

Okl.—Topeka Commercial Security 
Co. v. McPherson, 52 -P. 395 [rev 54 
PP. 489)-T OR] 3324. 

Or.—Cannon vy. Hood River Irr. 
Dist.;" 154 P. 139%," 79" Or 71: Tonnson 
v. Crook County, 100 P. 294, 53 Or. 
329, 133 Am.S.R. 834. 

Pa.—City of Philadelphia vy. Myers, 
157 A. 18, 102 Pa.Super. 424; Philadel- 
phia v. Myers, 14 Pa.Dist.&Co. 143, 

S.D.—Vangsness vy. Bovill, 235 N. 
W. 601; Danforth v. MeCook County, 


ere t 


‘ ar 


[§§ 347-349 


Where an entryman or purchaser of pub- 
lie lands belonging to the United States has done 
everything necessary to entitle im to a patent or 
deed, the equitable title to the lands vests in him,'® 
and such lands are taxable by the state in which 
they lie, although a patent or deed has not issued 
and the United States holds the naked legal title.** 

[§ 349] (c) Conditions Precedent to Vesting of 


The equitable title to be subject 


to taxation by the state, must be perfect and com- 
plete, without anything more to be paid or any fur- 
ther act to be done before the entryman is entitled 
to receive his patent.18 Hence the land is not to be 


76 N.W. 940, 11 S.D. 258, 74 Am.S.R. 
808. 

Wash.—Haumesser Vv. Chehalis 
County, 136 P. 1141, 76 Wash. 570; 
Puget Sound Agricultural Co. Vv. 
Pierce County, 1 Wash.T. 159 [error 
ces 6 Wall. (U.S.) 246, 18 L.Ed. 
739] 


Wis.—Farnham v. Sherry, 37 N.W. 
577, 71 Wis. 568; Wisconsin Cent. R. 
Co. v. Wisconsin River Land Co., 36 
N.W. 837, 71 Wis. 94; Ross:v. Out- 
agamie County, 12 Wis. 26. 

[a] Public lands are ordinarily 
taxable after final proof has been 
made by the settler and accepted by 
the Interior Department and a final 
receipt issued, though the ‘patent has 
not yet been issued. Bothwell v. 
Bingham County, 132 P. 972, 24 Idaho 
125 [aff 35 S.Ct. 702, 287 U.S. 642, 59 
L.Ed. 1157]. 

[b] In Canada a provincial legisla- 
ture may tax equitable interests in 
common lands although the crown 
holds the legal title. Grand Trunk 
Paci Re Covive Calgary s15>. Can s:6: 
103; Southern Alberta Land Co. v. 
McLean, 58 Can.S.C. 151 [dism app 
23 Dom.L.R. 88, 31 West.L.R. 725]; 
Calgary, etc., Land Co. v. Atty.-Gen., 
45 Can.S.C. 170, 2 Alta.L. 446; South’ 
Norfolk Rural Municipality v. War- 
ren, 8 Man. 481; Totten v. Truax, 16 
Ont. 490; Cotter v. Sutherland, 18 U. 
C.C.P. (Ont.) 3857; Perry v. Powell, 
8 U.C.Q.B. (Ont.) 251; Doe v. McDon- 
ald, 1 U.C.Q.B. (Ont.) 432; Vermillion 
Hills v. Smith, 6 Sask.L. 54; Kamsack 
v. Town Properties Co., Ltd., (Sask.) 
68 Dom.L.R. 660. But see King v. 
Matsqui Municipality, 8 B.C. 289 
(holding that a municipality cannot 
tax the interest of holder of home- 
stead claim where fee remains in 
crown). 

18. U.S.—Irwin v. Wright, 42 Ss. 
Ct. 293, 258. U.S. 219, 66 L.Ed. 573; 
Kansas Pac. R. Co. v. Prescott, 16 
Wall. 603, 21 L.Ed. 873; Lincoln Coun- 
ty, Or., v. Pacific Spruce Corporation, 
26 E.(2d) 435 [aff 21 F.(2d) 586]; 
Pitts v. Clay, 27 F. 635. 

Ala.—Price vy. Dennis, 49 So. 24 
159 Ala. 625. jek 

Ariz.—Territory v. L 
361, 9 Ariz. 316. Sang 
i ph ops naae v. Friedheim, 43 Ark. 


Idaho.—Wood y. Canyon County, 
253 P. 839, 43 Idaho 556; Hand v. 
Twin Falls County, 236 P. 536, 40 
Idaho 638; Leney v. Twin Falls Coun- 
ty, 236 P. 531, 40 Idaho 600. 


Perrin, 


Kan.—Douglas County y. Unio 
Pac. R. Co., 5) Kan: 615. ° ua 
Mich.—Sands vy. Davis, 40 Mich. 


14, 

Miss.—Hoskins vy. Illinois Cent. R 
Co., 29 So. 518, 78 Miss. 768 Am. 
S.R. 644. ‘aan 

Neb.—Edgington y. Cook, 49 WwW. 
ane 32 SB ahs Dias 

r.—Nehalem Timber & Logei 
Co. v. Columbia County, 189 P 21y, 
97 Or. 100 [reh den 191 P. 318, 97 
Or. 100]; Johnson vy. Crook County, 
wee P. 294, 53 Or. 329, 133 AmiS.R. 

Pa.—Mint Realty Co. v. Philadel- 
phia, 66 A. 1130, 218 Pa. 104, 11 Ann. 
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§§ 849-250] 


taxed before its survey and approval of the survey ;?° 
nor is it subject to taxation before full payment and 
acceptance of the price by the United States.2° 
Unsurveyed lands selected in lieu of other lands em- 
braced in a forest reserve, are not subject to taxa- 
tion by the state where the selections were defective, 
and the approval thereof by the commissioner of 
the general land office was made without authority.?+ 
Again, in the ease of homestead entries, the settler 
does not become entitled to a patent until he has 
completed the prescribed term of residence on the 
land and is entitled to make his final proofs,?? 
until then his interest in the land is not taxable by 
So if an entry is canceled and the 


the state.?3 


Cas. 388. 

S.D.—Campbell v. Smith, 227 N.W. 
383; Casey v. Butte County, 217 N.W. 
508, 52 S.D. 334. 

Wash.—Wildy vy. Henry, 150 P. 620, 
86 Wash. 387. 

[a] Rule applied.—(1) The equita- 
ble title to lands within a reclamation 
project does not pass to the home- 


, stead entryman on his compliance 


with the Homestead Act (Rev. St. § 
2291), as amended by Act June 6, 1912 
(Comp. St. § 4532), but before his 
compliance with the requirements of 
the Reclamation Act (Comp. St. §§ 
4700-4708), and the rules and regu- 
lations established by the secretary 
of the interior under § 10 of that act 
(Comp. St. § 4708), so that the state 
cannot tax the lands within the rec- 
lamation project until final certificate 
of compliance with the Reclamation 
Act is issued. Irwin v. Wright, 42 
S.Ct. 293, 258 U.S. 219, 66 L.Hd. 573 
[disappr U. S. v. Canyon County, 232 
F. 985; Cheney v. Minidoka County, 
144 P. 3438, 26 Idaho 471 (both of 
which held that compliance with the 
Homestead Act gave the entryman an 
interest in the land, so as to render 
it taxable by the state, although he 
had not fully complied with the addi- 
tional requirements of the Reclama- 
tion Act)]. (2) Permission to entry- 
men within reclamation projects, un- 
der Act June 23, 1910 (Comp. St. § 
4727), to assign their entries, and, by 
circular of the secretary of the inte- 
rior, to mortgage their interests, does 
not establish that the equitable title 
is thereby vested in the entrymen, 
so as to be subject to taxation by the 
state. Irwin v. Wright, 42 S.Ct. 293, 
258 U.S. 219, 66 L.Ed. 573. (3) Cer- 
tainly the equitable title to lands 
within a reclamation project cannot 
pass to the entryman, so as to sub- 
ject it to state taxation before. the 
size of the farm unit is determined 
by the secretary of the interior, since 
until such time, it cannot be deter- 
mined how much land the entryman 
will receive. Irwin v. Wright, 42 S. 
Gt.298, 258 W.S...219, 66. L.Ed. 573. 
(4) Lands entered under Homestead 
Law are not taxable by the state 
where the entryman had not made 
proof of compliance with the Recla- 
mation Act and had _ not \ 
final certificate. Campbell v. Smith, 
(S.D.) 227 N.W. 383; Casey v. Butte 
County, 217 N.W. 508, 52 S.D. 334, 
(5) Lands within irrigation \ project, 
as to which reclamation proof had 
not been made nor certificate of proof 
issued, were not taxable. Wood v. 
Canyon County, 253 P. 839, 438 Idaho 
556. 

[b] Failure to make improve- 
ments.—The purchaser of lots from 
the United States, under Act Congr. 
May 2, 1906, not having made the im- 
provements, made a condition preced- 
ent to issuance of patent, though 
having paid the, purchase money and 
gotten a receipt therefor, has no eq- 
uitable interest subject to taxation. 
Wildy v. Henry, 150 P. 620, 86 Wash. 
387. 

[ce] 


lands.—(1) On an application to sur- 


_render lands within a forest reserva- 


tion and select in lieu thereof vacant 


received | 


Exchange of forest reserve |- 


TAXATION 


> 


and | elaimants.?7 


nonmineral lands of equal area, no 
equitable. or legal estate or title to 
the latter attaches or vests until the 
proposition is accepted by the commis- 
Sioner of the general land-office, and 
while the title thus remains in the 
United States the lands selected are 
not subject to taxation. Johnson y. 
Crook County, 100 P. 294, 58 Or. 329, 
133 Am.S.R. 834. (2) So also the ti- 
tle to the lands relinquished revests 
in the United States on the filing of 
the deed for record so that such lands 
are not subject to taxation, although 
there has been no selection of the 
lands granted in lieu thereof. Terri- 
et Vey Pernin; .833).P.3) 360,429) Ariz 

19. Clearwater Timber Co. v. Sho- 
shone County, 155 F. 612; Robertson 
v. Sewell, 87 F.. 536, 31 C.C.A.°107; 
Upshur. v. Pace, 15 Tex. 531. 

_ Necessity of sufficiency of surveys 
see Public Lands §§ 48, 49. 

20. U.S.—Hussman y. Durham, 17 
S.Ct. 253, 165 U.S. 144, 41 L.Ed. 664; 
Lincoln County, Or., v. Pacific Spruce 
Corporation, 26 F.(2d) 435 [aff 21 F. 
(2d) 586]; Port Angeles Western R. 
Co. v. Clallam County, Wash., 20 F. 
oe 202; U. S. v. Milwaukee, 100 F. 

Ark.—Smith v. Hollis, 46 Ark. 17; 
Diver v. Friedheim, 43 Ark. 2903. 

Cal.—People v. Shearer, 30 Cal. 645. 

Neb.—Donovan v. Kloke, 6 Neb. 124. 

Pa.—Mint Realty Co. v. Philadel- 
phia, 13 Pa.Dist. 513. 

W.Va.—Copp v. State, 71 S.E. 580, 
69 W.Va. 439, 35 L.R.A.N.S. 669. 

[a] Rule applied.—The equitable 
title to the land did not pass from 
the United States, so as to make it 
liable to state taxation, upon the lo- 
cation of a military bounty land war- 
rant, issued under Act March 38, 1855, 
ce 207, by one who was not the lawful 
owner and holder of such warrant, 
since such location did not operate as 
a payment of the purchase price, 
which was essential to the right to 
apatent. Sargeant & Lahr v. Herrick 
& Stevens, 31 S.Ct. 574, 221 U.S. 404, 
55 L.Ed. 787 [rev 117 N.W. 751, 140 
Iowa 590, 132 Am.S.R. 281]. 

[b] Retention of lien for price.— 
If land owned and used by the United 
States is sold to private persons, un- 
der act of congress, and legal title 
retained to secure the price, it is not 
liable for taxation as long as the lien 
remains unsatisfied. Copp v. State, 
71 S.H.- 680, 69 W.Va. 439, 35 L.R.A. 
N.S. 669. é 

[c] Paying cost of surveys.—On 
the confirmation of a Mexican land 
grant, where the confirmee is required 
to pay the expense of so much of the 
surveys as inure to his benefit, he 
has no title to the portion selected by 
the confirmatory act until such pay- 
ment, nor a perfect equitable right to 
such title, and the land is not taxable. 
Central Colorado Imp. Co. v. Pueblo 
County, 95 U.S. 259, 24 L.Hd. 495. 

21. Bird Timber Co. v. Snohomish 
County, 143 P. 433, 81 Wash. 416 [aff 
152 P. 689, 88 Wash. 90]. 

22. See Public Lands §§ 93, 96. 

23. Moriarty v. Boone County, 39 
Iowa 634; Long v. Culp, 14 Kan. 412; 


| Hoskins v. Illinois Cent. R. Co., 29 So. 


518, 78 Miss. 768, 84 Am.S.R. 644; 


[§ 350] (4) Possessory Rights.2° 
interests which private individuals may hold in tke 
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issuance of patent suspended, on account of fraud, 
forgery, or mistake, the claimant has no taxable 
title while the proceedings are in this condition,?4 
although his application is afterward reinstated or 
he is given an opportunity to substitute a valid 
entry.*° But a mere suspension of the proceedings, 
on account of irregularity, after the right to a patent 
has become complete, does not destroy the taxable 
interest of the claimant,?° and the same rule applies 
where the issuing of the patent is merely suspended 
pending an investigation of the rights of different 


The possessory 


Bellinger v. White, 5 Neb. 399. 

{a] Lands entered under home- 
stead laws of the United States (1) 
are not subject to taxation until such 
time as the occupant is entitled to a 
patent (Hoskins vy. Illinois Cent. R. 
Co., 29 So. 518, 78 Miss. 768, 84 Am. 
S.R. 644); (2) but as soon as the oc- 
cupant might complete his title by 
making final proof and paying the 
fees required by law the lands are 
Subject to taxation, although such 
final proof has not been made (Bel- 
linger v. White, 5 Neb. 399). 

24. U.S.—Pitts v. Clay, 27 F. 635; 
Bronson v. Kukuk, 4 F.Cas.No. 1,929, 
3 Dill. 490. 

Iowa.—Davis v. Magoun, 80 N.W. 
423, 109 Iowa 308; Durham v. Huss- 
man, 55 N.W. 11, 88 Iowa 29 [aff 17 
S.Ct. 253,165 U.S. 144, 41 L.Hd. 664]; 
Reynolds y. Plymouth County, 7'N. 
W. 468, 55 Iowa 90 [dist Vinton v. 
Cerro Gordo, 33 N.W. 618, 72 Iowa 
155 (where there was no cancellation 
of the entry, but a relocation of the 
warrant, and the entry was legally 
made) ]. es 

Kan.—Kohn vy. Barr,. 34 P. 880, 52 
Kan. 269. 

Minn.—Wheeler v. Merriman, 15 N. 
W. 665, 30 Minn. 372. 

Ohio.—Hall v. Prindle, 2 OhioDee. 
(Reprint) 261, 2 West.L.Month. 193. 

S.D.—Duncan v. Newcomer, 69 N. 
W.: 580, 9 S.D. 375. 

Wis.—Farnham vy. Sherry, 37 N.W. 
577, 71 Wis. 568; Calder v. Keegan, 
30 Wis. 126. 

[a] Where a bounty land warrant 
is canceled after being located by an 
assignee thereof, the assignee has not, 
thereafter, such an interest in the 
land as renders it subject to taxation. 
Durham y. Hussman, 55 N.W. 11, 88 
Iowa 29. 

Cancellation of entries or certifi- 
cates of purchase see Public Lands § 
473 et seq. 

Pitts v. Clay, 27 F. 635; Bron- 
son v. Kukuk, 4 F.Cas.No. 1,929, 8 


Dill. 490; Kehn vy. Barr, 34 P. 880, 52 
Kan. 269; Calder v. Keegan, 30 Wis. 
126. 


Reinstatement of canceled entry 
see Public Lands § 481. 

26. Polk County v. Hunter, 44 N. 
W. 201, 42 Minn. 312; Haumesser vy. 
Chehalis County, 136 P. 1141, 76 
Wash. 570. To same effect Wheeler 
v. Merriman, 15 N.W. 665, 30 Minn. 
372; Farnham y. Sherry, 37 N.W. 577, 
71 Wis. 568. 

[a] Rule applied.—Plaintiff, whose 
proof upon his application for a pat- 
ent for a commuted homestead en- 
try, was accepted and his money re- 
ceived by the land office, and a re- 
ceipt issued, acquired a beneficial in- 
terest in the land subject to taxation 
by the state, and the suspension of 
proceedings until final favorable de- 
termination by the general land office 
did not suspend the state’s right to 


tax it. Flood v. Virnig, 140 P. 333, 79 
Wash. 417. 
27. Herrick v. Sargent, 117 N.W. 


751, 140 Iowa 590, 182 Am.S.R. 281 
[rev on another ground 31 S.Ct. 574, 
221 U.S. 404, 55 L.Ed. 787]. 
Suspension of issuance of patent 
see Public Lands § 4938. 
28. Possessory interests in state 
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public lands of the United States, for various pur- 
poses, constitute a species of property recognized by 
law and which is subject to taxation by the state.?° 
So the retention by the federal government of title 
to land where mineral rights exist does not exempt 
the mirerals or mining rights from taxation by a 
state.2° The possessory right which may be taxed 
as something separate and distinct from the title 
in fee, is an actual possession, and not a mere con- 
structive possession, or a mere claim to the land. 


[§ 351] (5) Improvements on Public Lands.** 


The exemption of public property from taxation does 
not extend to improvements on the public lands made 
by preémptioners, homestead, and other claimants, 
or oceupants, at their own expense, and these are 
taxable by the state.2 On the other hand it has 
been held that improvements made by homestead 
claimants are not liable to taxation until the claim- 
ants are entitled to make their final proof of culti- 
vation and settlement.°4 

[§ 352] (6) Grants of Public Lands in General.*° 
Lands granted by the United States to private in- 
dividuals become subject to taxation as soon as the 
grantee has done all that is required of him and 
becomes vested with the equitable title.°® So also 
while congressional grants from the public domain 
to a state are exempt from taxation so long as the 


32. 


lands see infra §§ 362, 363. 
2 see infra § 363. 


9. U.S.—H'der v. Wood, 28 S.Ct. 


TAXATION 


[§§ 350-354 


state holds the title for the purposes of the grant,®7 
they become subject to taxation as soon as the state 
has sold or granted them to private owners.*® 

Land claimed under a Spanish grant, confirmed by 
the United States, is subject to state taxation be- 
fore a patent is issued, where the land had been sur- 
veyed, and the survey was made the foundation of 
the subsequent patent.®® ry 

[§ 353] (7) Grants to States for Internal Im- 
provements. Lands granted by the United States 
to the severalstates in aid of their internal improve- 
ments become subject to taxation as soon as sold 
or granted by the state, or when earned by private 
parties who have become vested with everything ex- 
cept the dry legal title,*® but until title passes from 
the United States to the state and from the state 
to a private person, the land is not taxable.*! 

[§ 354] (8) Railroad Land Grants—(a) In Gen- 
eral. Lands granted by congress to a railroad com- 
pany to aid in its construction become taxable as 
the property of the company as soon as it is vested 
with the legal or equitable title,*? unless there be 
a specific provision in the grant for a general or 
limited exemption from taxation.4? Where the 
lands are granted to a state, to aid in railroad con- 
struction, they are not taxable while the state holds 
the title in trust for the United States,4+ but be- 


Improvements on state lands; v. Wells, 25 N.W. 864, 67 Iowa 654 | 


[aff 8 S.Ct. 208, 123 U.S. 527, 31 L.Ed. 


263, 208 U.S. 226, 52 L.Ed. 464 [aff 86 33. Cal.—Pasadena v. Los Angeles|194]; Litchfield v. Hamilton County, 


P. 319, 37 Colo. 174, 119 Am.S.R. 269]. 

Ariz.—In re Pima County Delin- 
quent Tax List, 37 P. 370, 39 PB. 328, 
4 Ariz. 186. 

Ark.—Ex p. Gaines, 19 S.W. 602, 56 
Ark. 227. 

Cal.—Gottstein v. Adams, 262 P. 
-314, 202 Cal. 581; Pasadena v. Los 
Angeles County, 187 P. 418, 182 Cal. 
171; People v. Black Diamond Coal 
Min. Co., 37 Cal. 54; People v. Cohen, 
31 Cal. 210; People v. Frisbie, 31 Cal. 
146; People v. Shearer, 30 Cal. 645; 
State v. Moore, 12 Cal. 56; Los An- 
geles v. Board of Sup’rs of Mono 
County, (App.) 292 P. 5389. 

Idaho.—Quivey v. Lawrence, 1 Ida- 
ho 313. 

Nev.—State v. Central Pac. R. Co., 
30 P. 686, 21 Nev. 247 [aff 16 S.Ct. 
885, 162 U.S. 512, 40 L.Ed. 1057]; 
Wright v. Cradlebaugh, 3 Nev. 341; 
Hale, ete., Gold, etc., Min. Co. y. Stor- 
ey County, 1 Nev. 104. 

Okl.—Topeka Commercial Security 
Co. v. McPherson, 52 P. 395 [rev 54 P. 
489. 7 Okl. 332]. 

Wash.—Puget Sound Agricultural 
Co. v. Pierce County, 1 Wash.T. 159 
[error dism 6 Wall. (U.S.) 246, 18 L. 
Ed. 739]. 

[a] Interest of lessee in lands 
leased from the United States is not 
exempt from state taxation. Ex p. 
Gaines, 19 S.W. 602, 56 Ark. 227. 

[b] In Canada a similar rule ap- 
plies to possessory rights in crown 
Jands. Montreal v. Atty.-Gen., (Can.) 
70 Dom.L.R. 248; Re Cochrane, 50 
Ont.L. 169, 64 Dom.L.R. 209; In re 
School Dist., 2 Sask.L. 327. 

Taxation of mining claims located 
on the public domain see supra §8§ 
136-140. 

30. Irwin v. Wright, 42 S.Ct. 293, 
~258 U.S. 219, 66° L.Bd, 573; Bilder’ v. 
Wood, 28 S.Ct. 2638, 208 U.S. 226, 52 
L.Ed. 464; Forbes y. Gracey, 94 U.S. 
762, 24 L.Ed. 313; State v. Moore, 
12°Cal: 56. 

31. State v. Central Pac. R. Co., 30 
P. 686, 21 Nev. 247 [aff 16 S.Ct. 885, 
162 U.S. 512, 40 L.Ed. 1057]. 

[a] Mortgaging and leasing public 
land do not constitute actual posses- 
sion thereof. State v. Central Pac. 
R. Co., 30 P. 686, 21 Nev. 247 [aff 16 
S.Ct. 885, 162 U.S. 512, 40 L.Ed. 1057]. 


County, 187 P. 418, 182 Cal. 171; San 
Francisco v. MeGinn, 7 P. 187, 67 Cal. 
110; People v. Donnelly, 58 Cal. 144; 
People v. Frisbie, 31 Cal. 146; Peo- 
ple vy. Shearer, 30 Cal. 645; Hall v. 
Dowling, 18 Cal. 619; Hart v. Plum, 
14 Cal. 148; Outer Harbor Dock & 
Wharf Co. v. Los Angeles County, 
193 P. 142, 47 Cal.App. 194. , 

Idaho.—People v. Owyhee Min. Co., 
1 Idaho 409; Quivey v. Lawrence, 1 
Idaho 313. 

Neb.—State v. Tucker, 56 N.W. 718, 
38 Neb. 56. 

Okl.—Topeka Commercial Security 
Co. v. McPherson, 54 P. 489, 7 Okl. 


332;. Crocker v. Donovan, 30 P. 374, 
1 Okl. 165. See also Territory v. 
Clark, 35 P.°882, 2°Okl.. 82) (statute 
construed). 


Wash.—Percival y. Thurston Coun- 
ty, 45 P. 159, 14 Wash. 586. 
se At ee eon, v. Hance, 1 Wyo. 

34. Chase County v. Shipman, 14 
Kan. 532. But see Parker v. Winsor, 
5 Kan. 362 (as to taxation of improve- 
ments on lands affected by the Kicka- 
poo treaty of 1862, the treaty pro- 
viding that none of the lands should 
be subject to taxation until patents 
had issued). 
F ss Grants of state lands see infra 

36. .Central Colorado Imp. Co. v. 
Pueblo County, 95 U.S. 259, 24 L.Hd. 
495; Robinson yv. Gaar, 6 Cal. 273; 
Scott v. Chickasaw County, 46 Iowa 
pee Whitney v. Gunderson, 31 Wis. 


37. Stoutz v. Brown, 23 F.Cas.No. 
13,505, 5 Dill. 445; Sully v. Poorbaugh, 
45 Iowa 4538. 

Taxation of public lands of state 
See infra §§ 360-364. 

88. Morgan vy. Clay County; 27 
Kan. 229; Prescott v. Beebe, 17 Kan. 
320; Bishop v. Marks, 15 La.Ann. 147. 

39. Wilson Cypress Co. v. Pozo, 
35 S.Ct. 446, 236 U.S. 635, 59 L.Ed. 
758 [rev 202 FB. 742, 121 C.C.A. 578]; 
Del Pozo vy. Wilson Cypress Co., .299 
F. 261 [aff 46 S.Ct. 57, 269 U.S.° 82, 
70 L.Ed. 172, reh den 47 S.Ct. 235, 
(Lhd 13839) , 

40. “Mundee vy. Freeman, 3 So. 153, 
23 Fla. 529; Whitehead v. Plummer, 
40 N.W. 709, 76 Iowa 181; Goodnow 


40 Iowa 66; Stryker v. Polk County, 
22 Iowa 131; Mariner v. Oconto Land 
Co., 126 N.W. 34, 142 Wis. 531; Chi- 
cago, ete., R. Co. v. Douglas County, 
114 N.W. 511, 134 Wis. 197, 14 L.R.A. 
N.S. 1074; Wisconsin Cent. R. Co. v. 
Taylor County, 8 N.W. 833, 52 Wis. 
37; Ross v. Outagamie County, 12 
Wis. 26. But see Des Moines Nav., 
ete., Co. v. Polk County, 10 Iowa 1 
(issuance of patent to purchaser was 
necessary to render lands taxable). 

[a] In Arkansas swamp and over- 
flowed lands donated by the United 
States are, under the statute, exempt 
from taxation for ten years after they © 
have been sold by the state, unless 
they are sooner reclaimed. Memphis, 
ete;.R.,.Co:. ve Loftin, 1055 U-Sie258s, 
26 L.Ed: 1042. 

41. Brinneman v. Scholem, 128 S. 
W. 584, 95 Ark. 65. 

42. U.S.—Oakes v. Myers, 68 F. 
807; North Wisconsin R. Co. v. Bar- 
ron County, 18 F.Cas.No. 10,347, 8 
Biss. 414. 4 

Cal.—Central Pac. R. Co. v. How- 
ard, oa coals eons 

Iowa.—Chicago, ete. R. Co. v. 
Pecan eys 91 N.W. 910, 117 Iowa 

Kan.—Missouri River, etc., R. Co. v. 
Morris, 13 Kan. 302. 

Minn.—Cass County v. Morrison, $ 
N.W. 761, 28 Minn. 257. 

Neb.—Price v. Lancaster County, 
29 N.W..,931, 20 Neb. 252. 

Nev.—State v. Central Pac. R. Co., 
22 P. 237, 20 Nev. 372. 

Or.—Oregon, ete, R. Co. v. Lane 
County, 31 P. 964, 23 Or. 386. 

Wis.—Wisconsin Cent. R. Co. v. 
Comstock, 36 N.W. 843, 71 Wis. 88. 

Conditions precedent to vesting of 
equitable title see infra §§ 356-358. 

Equitable title before patent see 
infra § 355. 

43. New Mexico v. U. S. Trust Co., 
19 SiCtje128, 172. Sis) Te 432 ie Wd. 
407 [aff 47 P. 725, 8 N.M. 673]. 

44. Wisconsin Cent. R. Co. v. 
Price County,;: 10 S.Ct.-:341,-183,-U.S. 
496, 33 L.Ed. 687; Tucker v. Fergu- 
son, 22 Wall. (U.S.) 527, 22 L.Ed. 
805; Wright v. Louisville & N. R. 
Co., 82 So. 132, 203 Ala. 118; Sullivan 
v. Van Kirk Land, ete., Co., 26 So. 
925, 124 Ala. 225. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 354-358] 


come so when the state has passed the title to the 
company.*® If the state disregards the conditions 
imposed by congress in regard to the disposition of 
the lands, the title does not pass by the unauthorized 
conveyance, but remains in the state in trust for the 
United States, so that the lands are not subject to 
taxation.*® 

[§ 355] (b) Equitable Title before Patent. 
Lands granted to a railroad company by act of 
congress, to aid in the construction of its road, be- 
come subject to taxation by the state as soon as the 
company has earned the same and has become equi- 
tably entitled to receive the legal title, although the 
certificate or patent may not yet have issued.*7 

[§ 356] (c) Conditions Precedent to Vesting of 
Equitable Title—aa. In General. If the grant of 
lands to a railroad contains any conditions by which 
it is hable to be defeated, or which must be com- 
plied with before the company is held to have 
earned the lands, such lands are not taxable while 
the conditions are in force and unfulfilled,#® but 
become taxable as soon as such conditions are com- 
plied with.*® So also such lands are not subject to 
taxation where there are obstacles in the way of 
a conveyance of a clear title to the company, such 
as undetermined homestead entries upon the land,®° 
or other conflicting or adverse claims thereto;*! but 
a mere contingent right of preémption in lands 
granted to a railroad company, if they should not be 
disposed of by the company within three years after 


the completion of the road, does not exempt the 
45. Tucker v. Ferguson, 22 Wall. 
(CULS.) . 52%,.. 22) To. bd.> 805; Morrison 
County v. St. Paul, ete, R. Co. 44 
N.W. 982, 42 Minn. 451. ty, 
46. Sullivan v. Van Kirk Land, 
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Wis.—Wisconsin Cent. : 
Comstock, 36 N.W. 843, 71 Wis. 88; 
Wisconsin Cent. R. Co. v. Price Coun- 
26 N.W. 93, 64 Wis. 579 [rev 10 
S.Ct. 341, 133 U.S. 496, 33 L.Ed. 687]; 
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property from taxation.>? 

[§ 357] bb. Selection, Survey, and Certification. 
Lands passing to a railroad by such a grant are 
not taxable until the particular lands have been 
selected by the company, or set apart to it, so as to 
become capable of identification,®* and certified by 
some state or federal officer if that is required by: 
law,°* and the selection approved by the secretary 


_of the interior or ecémmissioner of the general land 


office in cases where it is made subject to such ap- 
proval,°®> and the costs of surveying, selecting, and 
conveying the lands paid by the company,*® unless 
the statute dispenses with payment of such costs 
as a condition precedent to taxation.5? But the rail- 
road cannot escape liability to taxation on such lands 
by negligently failing to have the certification 
made.°® So it has been held that where a railroad 
had earned the lands and obtained patents from the 
state, the lands were subject to taxation, although 
the state’s selection thereof was not approved by 
the United States until after the assessment.®® 

[§ 358] cc. Determination of Nonmineral Char- 
acter of Lands. Although the acts of congress grant- 
ing lands to the railroads expressly except mineral 
lands, a railroad company is not exempt from taxa- 
tion on its granted lands merely because there is 
a dispute as to the character of the land, because 
its nonmineral character has not been finally set- 
tled, or because the land commissioner refuses to 
issue patents until further satisfied as'to the char- 
acter of the land.®° 
R. Co. v.] Thompson, 165 C.C.A. 78, 253 F. 178 
[error dism 39 S.Ct. 289, 249 U.S. 619, 
63 L.Ed. 805]; Clearwater Timber Co. 


v. Shoshone County, 155 F. 612; State 
v. Sage, 78 N.W. 14, 75 Minn. 448; 


etc., Co., 26 So. 925, 124 Ala. 225. 

47. U.S.—Central Pac. R. Co. v. 
Nevada, 16 S.Ct. 885, 162 U.S. 512, 40 
L.Ed. 1057; Wisconsin Cent. R. Co. 
v. Price County, 10 S.Ct. 341, 133 U.S. 
496, 33 L.Ed. 687; Kansas Pac. R. Co. 
v. Prescott, 16 Wall. 663, 21 L.Ed. 373; 
North Wisconsin R. Co. v. Barron 
County, 18 F.Cas.No. 10,347, 8 Biss. 
414 


Cal.—Central Pac. R. Co. v. Howard, 
52 Cal. 227. 

Ilowa.—Chicago, .etc.,. R. Co. -v: 
Hemenway, 91 N.W. 910, 117 Iowa 
598: Goodnow v. Wells, 25 N.W. 864, 
67 Iowa 654 [aff 8 S.Ct. 203, 123 U.S. 
527, 31 L.Ed. 894, and expl Iowa Falls, 
etce., R. Co. v. Plymouth County, 40 
Iowa 609; McGregor, etc., R. Co. v. 
Brown, 39 Iowa 655; Iowa Falls, etc., 
R. Co. v. Woodbury County, 38 Iowa 
498 (as all three holding that such 
lands were taxable when the condi- 
tions of the grant were performed, 
and not as deciding that they were 
not taxable until patents were is- 
sued)]; Iowa R. Land Co. v. Fitch- 
patrick, 3 N.W. 40, 52 Iowa 244; Chi- 
cago, etc., R. Co. v. Holdsworth, 47 
Iowa 20; Iowa Falls, etc.,-R. Co. v. 
Cherokee County, 37 Iowa 483; Iowa 
Homestead Co. v. Webster County, 
21 Iowa 221; Burlington, ete., R. Co. 
v. Hayne, 19 Iowa 137; Stockdale v. 
Webster County Treasurer, 12 Iowa 
536. f 

Kan.—Missouri River, etc., R. Co. v. 
Morris, 13 Kan. 302; Kansas Pac. R. 
Co. v. Culp, 9 Kan. 38. : 

Minn.—Cass County v. Morrison, 9 
N.W. %61, 28 Minn. 257. 

Neb.—Price v. Lancaster County, 29 
N.W. 931, 20 Neb. 252; Welton v. 
Merrick County, 20 N.W. 111, 16 Neb. 
83 


Nev.—State v. Central Pac. R. Co., 
30 P. 686, 21 Nev. 247 [aff 16 S.Ct. 885, 
162 U.S. 512, 40 L.Ed. 1057]; State v. 
Central Pac. R. Co., 22 P. 237, 20 Nev. 
372. 

Or.—Oregon, etc., R. Co. v. Lane 
County, 31 P. 964, 23 Or. 386. 


West Wisconsin R. Co. v. Trempealeau 
County, 35 Wis. 257 [aff 93 U.S. 595, 
23 L.Ed. &14]. . 

48. Kansas Pac. R. Co. v. Prescott, 
16 Wall. (U.S.) 608, 21 L.Ed. 2 
Pac. R. Co. v. Howard, 52 
; White v. Burlington, etce., 
R.:-Co., 5: Neb: 393: 

[a] In Canada a similar rule ap- 

plies. North Cypress v. Canadian 
Pac. Rs ;Cos035: -Can.S:C. 550) 
' 49, Wisconsin Cent. R. Co. v. 
Price County, 10. S.Ct. 341, 133. U.S. 
496, 33 L.Ed. 687; Cass County v. 
Morrison, 9 N.W. 761, 28 Minn. 257. 

50. Central Pac. R. Co. v. Howard, 
52 Cal. 227; Dickerson vy. Yetzer, 6 N. 
W. 41, 53 Iowa 681. 

51. Grant v. Iowa R. Land Co., 7 
N.W. 113, 54 Iowa 673; Doe v. Iowa 
R. Land Co., 7 N.W. 118, 54 Iowa 657; 
Dickerson y. Yetzer, 6 N.W. 41, 53 


Iowa 681. 
52. Union Pac. R. Co. v. McShane, 
22 Wall. (U.S.) 444, 22 L.Ed. 747; 


Kansas Pac. R. Co. v. Culp, 9 Kan. 38 
fe 16 Wall. (U.S.) 6038, 21 L.Ed. 

53. Cedar Rapids, ete, R. Co. v. 
Sac County, 46 Iowa 2438; Iowa R. 
Land Co. v. Story County, 36 Iowa 
48; Cedar Rapids; .etc.;* RR. “Co. v: 
Woodbury County, 29 Iowa 247; New 
Orleans Pac. R. Co. v. Kelly, 28 So. 
212, 52 La.Ann. 1741; State v. Sage, 
78 N.W. 14, 75 Minn. 448; State v. 
Central Pae.-R. Co., 25 P. 442; 21 Nev. 
94 


[a] Prior to the survey of lands 
included in a railroad land grant, 
such lands are not subject to taxation. 
Statemva,Gentral ache R. Coge2swP: 
442, 21 Nev. 94. 

54. Grant v. Iowa R. Land Co., 7 
N.W. 113, 54 Iowa 673; Sioux City, 
ete.,*R. Co. v. Osceola County, 50 
Iowa 177; Cedar Rapids, ete., R. Co. 
v. Carroll County, 41 Iowa 153; Good- 
rich v. Beaman, 37 Iowa 563. 

55. Wisconsin Cent. R. Co. v. Price 


Wells County v. McHenry, 74 N.W. 
241, 7 N.D. 246; Jackson v. La Moure 
County, 46 N.W. 449, 1 N’D. 238. 

[a] Under Montana statutes 
where the approval was not had until 
after March, 1915, Montana lands so 
granted were not subject to taxation 
for that year, or the year prevtous, 
the statutes allowing taxation only of 
property having a taxable status on 
the first Monday in March. Northern 
Pac. Ry. Co. v. Thompson, 253 F. 178, 
165 C.C.A. 78 [error dism 39 S.Ct. 289, 
249 U.S. 619, 63 L.Ed. 805]. 

56°. Northern?: ~Pac: ‘4R. 7 {Coes 
Rockne, 6 S.Ct. 201, 115 U.S. 600, 29 
L.Ed. 477; Hunnewell v. Cass County, 
22 Wall. (U.S.) 464, 22 L.Ed. 752; 
Union Pac. R. Co. v. McShane, 22 
Wall. (U.S.) 444, 22 L.Ed. 747; Kan- 
sas Pac. R. Co. v. Prescott, 16 Wall. 
(U.S.) 603, 21 L.Ed. 373 [rev 9 Kan. 
38]; Central Pac. R. Co. v. Howard, 
51 Cal. 229; Northern Pac. R. Co. v. 
McGinnis, 61 N.W. 1032, 4 N.D. 494; 
Tyler v. Cass County, 48 N.W. 232, 
1 N.D. 369 [error dism 12 S.Ct. 225, 
142 U.S. 288, 35 L.Ed. 1016]. 

57. Central Pac. R. Co. v. Nevada, 
16 S.Ct. 885, 162. U.S. .512, 40: L.Ed. 
1057 —faff 30 P. 686, 21 Nev. 247]; 
Northern Pac. R. Co. v. Thompson, 
253 F. 178, 165 C.C.A. 78 [error dism 
39 * S:Cts 289)", 249. U.S. 619, 63, L.bid: 
805]; State_v. Central Pac. R. Co., 22 
P. 237, 20 Nev. 372. 

[a] Thus under the Act of July 
10, 1866, surveyed but unpatented 
lands included within a railroad land 
grant are subject to taxation by the 
state in which they are situated, al- 
though the costs of survey have not 
been paid. Central Pac. R. Co, v. 
Nevada, 16 S.Ct. 885, 162 U.S. 512, 40 
L.Ed. 1057 [aff 30 P. 686, 21 Nev. 247]; 
State v. Central Pac, “Rw Ces, 22) Pe 
237, 20 Nev. 372. 

58. Iowa R. Land Co. v. Fitchpat- 
rick, 3 N.W. 40, 52 Iowa 244. 

59. Elkhorn Land, ete., Co. v. Dix- 


County, 10 S.Ct. 341, 133 U.S. 496, 33) on County, 53 N.W. 382, .35 Neb. 426. 


L.Ed. 687; Northern Pac. Ry. Co. v. 


60. Northern Pac. R. Co. v. Myers, 
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[§ 359] 3. Property of States®°1—a. In General. 
The property of the several states is not subject 
to taxation by the federal government,®? and while 
in the absence of any constitutional prohibition®* 
the state may tax its own property,®* the presump- 
tion is always against an intention to do so, and such 
property is impliedly immune from taxation unless 
an intention to include it is clearly manifested.®° 
This immunity, although in some jurisdictions de- 


19 "Sit. (276, 172° U.S) 589; 43 Lid: 
564; Central Pac. R. Co. v. Nevada, 
16 S.Ct. 885, 162 U.S. 512, 40 L.Ed. 
1057; Myers v. Northern Pac. R. Co., 
83 Hens, 28 CLC As 412. fat -197S:Cty 
276, 172 -U.S. 589, 43. L.Ed. .564]; 
Northern Pac. R. Co. v. Wright, 54 
BE. 67, 4 C.C.A. 198; Northern Pac. R. 
Co. v. Walker, 47 F. 681 [rev_on other 
grounds 13 S.Ct. 650, 148 U.S. 391, 
37 L.Ed. 494]; Northern Pac. R. Co. v. 
McGinnis, 61 N.W. 1082, 4 N.D. 494. 
Contra Oakes v. Myers, 68 F. 807. 

61. Agencies and instrumentalities 
of state see infra §§ 380, 381. 

62. See Internal Revenue § 11. 

63. See infra § 387 et seq. 

64. Ill.—Sanitary Dist. of Chicago 
v. Gibbons, 127 N.E. 691, 293 Ill. 519. 

Me.—Whiting v. Lubec, 115 A. 896, 
121 Me. 121. 

Minn.—In re Delinquent Real Es- 
tate Tax Proceedings against Lands 
in Polk County, 234 N.W. 691, 182 
Minn. 437. 

N.J.—State Chancellor v. Elizabeth, 
47 A. 454, 65 N.J.Law 479 [aff 52 A. 
1130, 66 N.J.Law 687, 688]; Public 
School Trustees vy. Trenton, 30 N.J. 
Kq. 667. ' : 

Or.—Portland v. Multnomah Coun- 
ty, 296 P. 48, 185 Or. 469. 

Vt.—In re Downer’s Estate, 142 A. 
78, 101 Vt. 167. : 

Va.—Norfolk v. J. W. Perry Co., 61 
S.E. 867, 108 Va. 28, 128 Am.S.R. 940 
[aff 31 S.Ct. 465, 220 U.S. 472, 55. L. 
Ed. 548]. 3 

And see cases infra note 65. 

65. U.S.—Van Brocklin v. Ander- 

son, 6 S.Ct. 670, 117 U.S. 151, 29 L. 
Ed. 845. 
Ala.—Greil Bros. Co. v. Montgom- 
ery, 62 So. 692, 182 Ala. 291, Ann.Cas,. 
1915D 738; Huntsville v. Madison 
County, 52 So. 326, 166 Ala. 389, 139 
Am.S.R. 45. 

Ark.—Ft. Smith School District v. 
Howe, 37 S.W. 717, 62 Ark. 481; Bis- 
coe v. Coulter, 18 Ark. 423. 

Cal.—Webster v. Board of Regents 
of University of California, 126 P. 
974, 163 Cal. 705;, People v. Doe G. 
1,034, 36 Cal. 220. 

Ga.—Richmond County Academy v. 
Augusta, 17 S.E. 61, 90 Ga. 634, 20 L. 
PUrAae hod. 

Idaho.-——State v. Stevenson, 55 P. 
886, 6 Idaho 367. 

Ill.—People v. Chicago, 75 N.E. 239, 
216 Ill. 537; Chicago v. People, 80 Ill. 
384; Illinois Industrial University v. 
Champaign County, 76 Ill. 184. 

Ind.—McCaslin v. State, 99 Ind. 428; 
State v. Marion County Auditor, 
Smith 40. 

La.—State v. New Orleans Land 
Co., 79 So. 515, 143 La. 858 [eert den 
So SO toe ee 48 USS, bit, u68 . da Bids 
429]; Leader Realty Co. v. Lakeview 
Land Co., 76 .So. 599, 142° Lat. 169; 
Bradford v. Lafargue, 30 La.Ann. 432. 

Me.—Inhabitants of Whiting vy. In- 
habitants of Lubec, 115 A. 896, 121 Me. 
121; Stetson v. Grant, 66 A. 480, 102 
Me. 222. 

Mass.—Connecticut Valley St. R. 
Co. v. Northampton, 99 N.E. 516, 213 
Mass. 54; Worcester County v. 
oe 116 Mass. 193, 17 Am.R. 


Minn.—In re Delinquent Real Hs- 
tate Tax Proceedings against Lands 
in Polk County, 234 N.W. 691, 182 
Minn. 437, 440 [quot Cyc]; Foster v. 
Duluth, 140 N.W. 129, 120 Minn. 484, 
48 L.R.A.N.S. 707; Sanborn v. Minne- 
apolis, 29 N.W. 126, 35 Minn. 314. 
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ment,®? 


Miss.—Edwards v. Butler, 42 So. 
381, 89 Miss. 179. F 
Neb.—Fontenelle Forest Assoc. y. 


caryy County, 226 N.W. 327, 118 Neb. 
2 


N.H.—Grafton County v. Haverhill, 
40 A. 399, 68 N.H. 120; Franklin St. 
Society v. Manchester, 60 N.H. 342. 

N.J.—Public School Trustees v. 
Trenton, 30 N.J.Eq. 667. 

N.Y.—Matter of Hamilton, 42 N.E. 
717, 148 N.Y. 310; People v. Miller, 88 
N.Y.S. 253, 94 App.Div. 567; Croner 
v. Cowdrey, 19 N.Y.S. 908 [rev 34 N. 
E. 1061, 139 N.Y. 471, 36 Am.S.R. 716]. 

Ohio.—State v. .Griftner, 55 N.EH. 
612, 61 OhioSt. 201. 

Or.—Eagle Point Irr. Dist. v. Cow- 
den, 1) P) G24) 4 6055. sePortland: = ‘v. 
Multnomah County, 296 P. 48, 135 Or. 
469. - 

Pa.—Troutman v. May, 33 Pa. 455. 

R.1I.—Providence v. Hall, 142 A. 156, 
49) Ra. 230. 

Tenn.—Henson vy. Monday, 224 S., 
W. 1048, 148 Tenn. 418. 

Vt.—In re Downer’s Estate, 142 A. 
78, 101 Vt. 167. 

Va.—Norfolk v. J. W. Perry Co., 61 
S.E. 867, 108 Va. 28, 128 Am.S.R. 940 
[aff 31 S.Ct. 465, 220 U.S. 472, 55 L. 
Ed. 548]. 

[a] General language of tax stat- 
utes prescribing property to be taxed 
will not be construed as applying to 
property of the state, unless a clear 
legislative intent so requires. Jersey 
City v. Blum, 127 A. 214, 101 N.J.Law 
93, 127 A. 217, 101 N.J:.Law 219, 220. 

[b] Assessment of state land to 
private person.—If state land is en- 
tered for taxation on the land books of 
a county, by a private person, and he 
purchases it at a sale for the nonpay- 
ment of such taxes, neither he nor his 
grantee can acquire any title what- 


=) 


ever. Braxton v. Rich, 47 F. 178 
[aff 15 S.Ct. 1006, 158 U.S. 375, 39 
L.Ed. 1022]. 
66. See infra § 452. F 
67. Ark.—Biscoe v. Coulter, 18 
Ark. 423. 


Bice <a v. Doe G. 1,034, 36 Cal. 

Ga.—Penick v. Foster, 58 S.E. 773, 
129 Ga. 217%, 12°- LER: AVN. S25 9,412 
Ann.Cas, 346. 

Minn.—Foster v. Duluth, 140 N.W. 
129, 120 Minn. 484, 48 L.R.A.N.S. 707. 

N.H.—Grafton County v. Haverhill, 
40 A, 399, 68 N.H. 120. 

N.J.—Publie School 
Trenton, 30 N.J.Eq. 667. 

Vt.—In re Downer’s Estate, 142 A. 
78, 101 Vt. 167. 

Va.—Norfolk v. J. W. Perry Co., 
61 S.E. 867, 108 Va. 28, 128 Am.S.R. 
940 [aff 31 S.Ct. 465, 220 U.S. 472, 55 
L.Ed, 548]. j 

And see cases supra note 65. 

[a] Itis not the policy of the state 
to subject its own property to gener- 
al taxation. In re Downer’s Estate, 
142 A. 78, 101 Vt. 167. 

[b] Public property.—The word 
“property” as used in a constitution 
providing that taxation shall be uni- 
form on all property subject to be 
taxed within the limits of the au- 
thority levying the tax does not re- 
quire the taxing of public property 
or any of the lawful instrumentali- 
ties of government. Penick v. Foster, 
58 S.E. 773, 129 Ga. 217, 12 L.R.A.N.S. 
1159, 12 Ann.Cas. 846. To same ef- 
fect People v. McCreery, 34 Cal. 432. 

[c] Reason of rule (1) is not 
based upon constitutional prohibition, 


Trustees v. 


sin. 


ee ee 
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‘ 


clared by constitutional or statutory provisions 
expressly exempting such property from taxation,°°® 
is not dependent thereon, but rests upon public 
policy and the fundamental principles of govern- 
The public property which is thus immune 
from taxation includes all property, real or per- 
sonal,®* held for publie purposes,®® which legally 
or equitably belongs wholly to the state, no matter 
on what basis its title rests.*° 


But the immunity 


but upon the fact that the state 
would merely be taxing itself to raise 
money to pay over to itself (Foster 
v. Duluth, 140 N.W. 129, 120 Minn. 
484, 48, L.R.A.N.S. 707; Public School 
Trustees v. Trenton, 30 N.J.Eq. 667; 
Norfolk v. J. W. Perry Co., 61 S.E. 
867, 108 Va. 28, 128 Am.S.R. 940 [aff 
31 S.Ct. 465, 220 U.S. 472, 55 L.Ed. 
548]), (2) or, as stated in one case, 
“would be merely taking money out 
of one pocket and putting it into an- 
other” (People v. Doe G. 1,034, 36 Cal. 
220), (3) so that there would be no 
gain in revenue, but on the contrary a 
loss to the extent of the cost of as- 
sessing and collecting the tax (Biscoe 
v. Coulter, 18 Ark. 423); (4) and for 
the further reason that the collection 
of such taxes might result in destroy- 
ing the public character of such prop- 
erty (Foster v. Duluth, supra). 


68. La.—Carondelet Canal, _ ete., 
oe v. McGoey, 104 So. 65, 158 La. 
331. 


Mich.—Graham v. Detroit, 140 N.W. 
949. 174 Mich. 538. 44 L.R.A.N.S. 836. 

Miss.—State v. State Levee Com’rs, 
21 So. 661, 75 Miss. 132. 

N.J.—Proprietors Passaic River, 
etc., Bridges v. State, 22 N.J.Law 593; 
Public School Trustees v. Trenton, 30 
N.J.Eq. 667. 

N.C.—State v. Newbern Bank, 14 
N:G. 372. 

Pa.—In re Toll Gate Taxation, 38 
Pa.Co. 1; National Guard v. Tener, 
13 Wkly.N.C. 310. 

Tenn.—Nashville v. State Bank, 1 - 
Swan 269. 

Wash.—State v. Snohomish Coun- 
ty, 128 P. 667, 71 Wash. 320. 

[a] Particular property exempt.— 
(1) State bank. Mayor and Aldermen 
of Nashville v. Bank of Tennessee, 1 
Swan (Tenn.) 269. (2) Armory for 
state militia. Assessment Against 
State Armory, 7 Pa.Dist.&Co. 355; 
National Guard v. Tener, 13 Wkly.N. 
C. (Pa.) 310. (3) Mortgages made to 
state. Public School Trustees vy. 
Trenton, 30 N.J.Eq. 667. 

[b] State as lessee.—Cotton 
grown on lands leased by the state 
and cultivated by convict labor is not 
subject to taxation. State v. State 
Levee Com’rs, 21 So. 661, 75 Miss. 132. 

[c] Easement in street.—The 
easement of a municipality in its 
streets belongs to the state, and is 
not subject ‘to state taxation. 
Graham v. City of Detroit, 140 N.W. 
949, 174 Mich. 538, 44 L.R.A.N.S. 836. 


69. Philadelphia v. Linton, 10 Pa. 
Dist. 329. 
70. Ind.—Reid v. State, 74 Ind. 252. 


Kan.—State Agricultural College v. 
Hamilton, 28 Kan. 376. 

N.Y.—Wells. v. Johnston, 63 N.E. 
1095, 71 NY: 324: 
CRORE oes bees v. Osburn, 8 Ohio 


Wash.—Gasaway v. Seattle, 100 P. 
991, 52 Wash. 444, 21 L.R.A.N.S. 68. 

[a] Property taken under the 
power of eminent domain for a strict- 
ly public use is public property and 
not subject to taxation. Gasaway v. 
Seattle, 100 P. 991, 52 Wash. 444, 21 
L.R.A.N.S. 68. 

[b] Foreclosure of mortgage.—(1) - 
If a mortgage securing a loan from 
the school fund is foreclosed and 
the estate taken under the fore- 
closure, the land in fact belongs to 
the state, in trust for school pur- 
poses, and is exempt. Chicago vy. 
People, 80 Ill. 384. (2) But this ex- 
emption is based on Const. (1870) 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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extends only to such property as may properly be 
said to belong to the state,t ae it Se anaiout 
that the state may have some indirect or expectant 
interest therein.72 Where the state bids in property 
on mortgage foreclosure, its immunity from taxa- 
tion does not operate until a deed has issued.*? 
Title by escheat.74 After legal title to land has 
become vested in the state by escheat, there can 
be no valid assessment of taxes thereon.7®> But 
there is authority to the contrary,’® and it has been 
held that where condemnation proceedings are treat- 
ed as tantamount to a sale, and the bare legal title 
is deemed vested in the owner or trustee for the 
condemnor, the property is taxable after the owner’s 
death, even though his property rights by his death 
without heirs or next of kin reverted to the state.77 
[§ 360] b. Public Lands?8—(1) In General. 
Publie lands of a state are not subject to taxation 
while the title thereto remains in the state;7® but 
they may be taxed after the state has sold or grant- 
ed them to private owners and the title has become 
vested in them,®° unless the grant was cumbered 
with conditions which leave an equitable title in 
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the state or create a trust in its favor,®! or unless 
the sale or grant is subsequently canceled by the 
state for failure to comply with the terms of pay- 
ment or other conditions.®? 

Estoppel to deny sale. Where a county received 
the purchase price of swamp land, and had treated 
the land as sold by regularly listing and assessing 
it for taxes, the county and its grantee under a quit- 
claim deed were estopped to claim that the land 
was not sold and was not taxable.®? 

[§ 361] (2) Equitable Title of Grantee or Entry- 
man.s* As in the case of public lands of the Unit- 
ed States,*® so also in relation to state lands, it is 
held that the same become taxable as private prop- 
erty as soon as the grantee or entryman has become 
possessed of a perfect equitable title to the land, al- 
though the naked legal title may remain in the 
state, no patent or deed having as yet issued;*® and 
in some jurisdictions, under the statutes,” as con- 
strued by the courts, lands held under a contract of 
purchase from the state, even though the whole pur- 
chase price has not been paid, are taxable to the 
purchaser,** as least to the extent of such purchas- 


art 8 § 2, providing that all lands, 
money, or other property granted or 
received for school purposes, and the 
proceeds thereof, shall be applied to 
school purposes, and such provision 
applies only to grants made prior to 
its adoption. Hence land acquired by 
foreclosure of a mortgage given to 
secure a loan from school funds is 
not exempt from taxation where the 
‘money loaned was received by the 
school trustees after the adoption of 
the constitution. Grosse v. People, 
75 N.E. 978, 218 Til. 342. 

71. Biscoe v. Coulter, 18 Ark. 423; 
Ryan v. Gallatin County, 14 Ill. 78; 
State v. Missouri Pac. R. Co., 105 N. 
W. 983, 75 Neb. 4; State Chancellor 
v. Elizabeth, 47 A. 454, 65 N.J.Law 


479 [aff 52 A. 1130, 66 N.J.Law 687, 
688]. : 
[a] Railway company, in con- 


demning land for its right of way, 
is not the agent of the state, and the 
state has no ownership in the land 
condemned such as to exempt it from 
taxation. State v. Missouri Pac. R. 
Co., 105 N.W. 983, 75 Neb. 4. 

[b] Land held by a chancellor in 
trust under a will for beneficiaries 
who have not been ascertained cannot 
be considered as belonging to the state 
in the interval before the determina- 
tion of such beneficiaries, and is 
therefore subject to taxation. State 
Chancellor v. Elizabeth, 47 A. 454, 65 
N.J.Law 479 [aff 52 A. 1130, 66 N.J. 
Law 687, 688]. 

Ariz.—Steinfeld v. State, 294 
P. 834. ; 


Ark.—Biscoe v. 18 Ark. 
423. 

Ga.—Henry Grady Hotel Co. v. At- 
lanta, 135 S.E. 68, 162 Ga. 818. 

Ill.—Ryan v. Gallatin: County, 14 
FUN TS. 

Ind.—MecWhinney v. Logansport, 31 
N.E. 449, 132 Ind. 9. 

N.C.—Atlantic, etc., 
teret» County; 75 N.C. 474. 

[a] State as mortgagee.—Land be- 
longing to a_ private individual is 
not exempt from taxation by _ the 
mere fact that it is encumbered by 
a mortgage given to the state to 
secure a loan of public money, but 
it may be assessed for taxes and sold 
for non-payment, subject of course to 
the state’s mortgage. Steinfeld v. 
State, (Ariz.) 294 P. 834; Harrison v. 
Williams, 39 Ark. 315; Biscoe v. 
Coulter, 18 Ark. 423; McWhinney v. 
Logansport, 31 N.B. 449, 132 Ind. 9. 

[b] Whe fact that the state is a 
stockholder in a corporation does not 
exempt the corporation from taxation 
on its property. Ryan v. Gallatin 
County, 14 Ill. 78; Atlantic, etc., Re 
Co. v. Carteret County, 75 N.C. 474. 

[ec] Iheasehcla interest of hotel 


Coulter, 


oe Car- 


company in part of the governor’s 
mansion property is subiect to tax- 
ation. Henry Grady Hotel Co. v. At- 
lanta, 135 S.H. 68, 162 Ga. 818. 

73. Kieldsen v. Barrett, (Idaho) 
297 P. 405 fappeal dism 52 S.Ct. 28, 
284 U.S. 5811. 

74 See Escheat 21 C.J. p 847. 

75. Reid v. State, 74 Ind. 252. 

_ 76. Philadelphia v. Linton, 10 Pa. 
Dist. 329 (on ground that such prop- 
erty was not held for a public use). 

77. New York Cent. & H. R. R. 
Co. v. Cottle, 168 N.Y.S. 443,102 Misc. 
iain 175 N.Y.S. 178, 184 App.Div. 

{a] Beneficial title, until foreclo- 
sure of the lien to secure the award, 
is in the condemnor. New York Cent. 
& H. R. R. Co. v. Cottle, 168 N.Y.S. 


; 463, 102 Misc. 30 [aff 175 N.Y.S. 178, 


187 App.Div. 131]. 

78. Disposal of state lands see 
Public Lands §§ 581-648. 

Taxation of lands granted by 
bilmice States to states see supra § 

oo, 

79. Ark.—Brinneman vy. Scholem, 
128 S.W. 584, 95 Ark. 65. 

Kan.—Menger v. Douglas County, 
29 P. 588, 48 Kan. 553. 

Miss.—Penick v. Floyd Willis Cot- 
ton Co.,. 81 So: 540, 119 Miss. 828; 
Dees v. Kingman, 80 So. 528, 119 Miss. 
L99: 

Okl1.—Fullerton v. State, 282 P. 674, 
140 Okl. 122 fappeal dism 50 S.Ct. 
462, 281 U.S. 705, 74 L.Ed. 1129]. 

Wash.—Ortman v. Kittitas County, 
177 P. 721, 105 Wash. 144. 

[a] School lands, so long as they 
continue to be owned by the state, 
are exempt from taxation. Menger 
v. Douglas County, 29 P. 588, 48 Kan. 
553; Ottawa University v. Franklin 
County, 29 P. 599, 48 Kan. 460. 

[b] In Louisiana it is held that 
a preémption entry is not subject to 
taxation until after the issuance of 
a patent. Tensas Delta Land Co. v. 
Fleischer, 62 So. 129, 132 La. 1021. 

80. U.S.—Kelly v. Allen, 49 F. (2d) 
876 [cert den 52 S.Ct. 23, 284 U.S. 
642]; Bass v. Group No. 1 Oil Corpo- 
ration, 41 F.(2d) 483 [rev 38 F.(2d) 
680, cert den 51 S.Ct. 81, and aff 51 
SiCt.-432,5283.U:.S2 2792 

Jll,— Fisher’ v. State, 16 Ill. 394: 

Kan.—Dickinson County v. Bald- 
win, 29 Kan. 538. 

Miss.—Means v. Haley, 36 So. 257, 
84 Miss. 550, 38 So. 506, 86 Miss. 557; 
Wildberger v. Shaw, 36 So. 539, 84 
Miss. 442. 

Mo.—Wilcox v. Phillips, 97 S.W. 
886, 199 Mo. 288. 

N.J.—State v. Passaic, etc., Bridge 
Proprietors, 21 N.J.Law 384. 

Ohio.—State v. Purcel, 31 OhioSt. 


ai Douglas v. Dangerfield, 14 Ohio 


Okl.—Hammond vy. State, 2 P.(2d) 
954, 151 Okl. 127; Tonini v. Board of 
Comrs. of Comanche County, 1 P.(2d) 
703, 150 Okl. 239. 

Wash.—Moeller y. Gormley, 87 P. 
507, 44 Wash. 465. , 

81. Denniston v. 
ers, 29 Wis. 351. 

82. State v. Frost, 64 P. 902, 25 
Wash. 134. 

83. Hart v. Delphey, 1386 N.W. 702, 
157 Iowa 316. 

84. Equitable title of grantee of 
pare States lamds see supra §§ 348, 


Unknown Own- 


See supra § 348. 
Ark.—Tedford v. Vaulx, 35 S. 
W.(2d) 346, 183 Ark. 240; Belcher v. 
Harr, 126 S.W. 714, 94 Ark. 221. 
Cal.—Peo. v. Donnelly, 58 Cal. 144. 


Fla.—Mundee v. Freeman, 3 So. 
153,° 23° Pla... 529. 
Kan.—Prescott v¥. Beebe, 17 Kan. 


320; Oswalt v. Hallowell, 15 Kan. 154. 

La.—Burbank v. Board of Assess- 
ors, 27 So. 947, 52 La.Ann. 1506. 

Mich.—Robertson v. State Land- 
office Com’r, 6 N.W. 659, 44 Mich. 274. 

Minn.—Cannon River Mfg. Assoc. v. 
pace County, 21 N.W. 738, 32 Minn. 

Miss.—Bruce y. Jones, 78 So. 9, 117 
Miss. 207. 

N.D.—School Dist. No. 109 of 
Walsh County v. Hefta, 160 N.W. 1005, 
35 N.D. 633. 

Okl.—Clark v. Board of Comrs. of 
ea reo County, 285 P. 127, 143 Okl. 

Pa.—Green v. Watson, 34 Pa. 332; 
Townsen v. Wilson, 9 Pa. 270. 

[a] Bule applied.—(1) Where 
swamp lands belonging to the state 
are fully paid for and certificates is- 
sued, they become subject to taxation 
from the date of the issuance of the 
certificates, unless otherwise exempt 
without regard to the issue of pat- 
ents therefor. Belcher v. Harr, 126° 
S.W. 714, 94 Ark. 221. (2) Sale of 
state school land on deferred pay- 
ments evidenced by note and certifi- 
cate of sale conveys the equitable 
title, and such interest is taxable... 
Clark v. Board of Comrs. of Cimar- 
ron County, 285 P. 127, 143 Okl. 18. 

{[b] Approval of contract of sale. 
—On approval of contract for sale of 
school lands, purchaser obtains title 
subject to taxation. School Dist. No. 
109 of Walsh County v. Hefta, 160 
N.W. 1005, 35 N.D. 6387. 


87. See statutory provisions. 
gs. U.S.—Taylor v. Robinson, 384 
F. 678. 


Kan.—Oswalt v. Hallowell, 15 Kan, 
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er’s interest.®® 


154. 
Mont.—Courtney v. Missoula Coun- 
ty, 55’ BP. 359, 21 Mont. 591. 
Neb.—Hagenbuck vy. Reed, 3 Neb. 
17 


Okl.—Zimmerman v. Board. of 
Comrs. of Cimarron County, 162 P. 
489, 65 Okl. 10; Boone v. Porter, 146 
P. 584, 45 Okl. 615. 

Tex.—Taylor v. Robinson, 10 S.W. 
245, 72 Tex. 364; Hindes v. State, 67 
S.W. 467, 28 Tex.Civ.App. 531. 

{a] In Indiana (1) lands sold by 
the state are taxable although the le- 
gal title remains in the state, and all 
of the purchase money has not been 
paid. Hannan v. Allen County, 8 
Blackf. 352. (2) But, prior to the act 
of 1872, land belonging to the con- 
gressional township fund, and sold by 
the county, was not taxable until the 
purchaser had paid all the purchase 
money and received the deed. Hen- 
derson vy. State, 53 Ind. 60; Willey v. 
Koons, 49 Ind. 272. 

89. Lewis v. Christopher, 163 P. 
916, 380 Idaho 197; State v. Tucker, 
56 N.W. 718, 38 Neb. 56. 

[a] Extent of interest.—Where 
one purchases state land under an in- 
stallment contract, his interest, 
which is subject to taxation, under 
Rev. Codes, §§ 1586, 1643, bears same 
relation to full cash value of land as 
amount paid on his contract bears 
to total price. Lewis v. Christopher, 
163 P. 916, 30 Idaho 197. 

[b] In Washington lands held un- 
der a contract of purchase from the 
state are not taxable as real property, 
only the purchaser’s interest therein 
being subject to taxation. Connor v. 
Spokane County, 164 P. 517, 96 Wash. 
8; State v. Frost, 64 P. 902, 25 Wash. 
134 [overr in effect Washington Iron 
Works Co. v. King County, 54 P. 1004, 
20 Wash. 150, so far as it held to the 
contrary]. 

90. Sioux City, ete., R. Co. v. Os- 
ceola County, 50 Iowa 177; Hardy v. 
Hartman, 4 So. 545, 65 Miss. 504; 
Pitts v. Booth, 15 Tex. 453; Smith v. 
State, 4 Tex..297; Abney v. State, 47 
S.W. 10438, 20 Tex.Civ.App. 101; Olds 
v. Little Horse Creek Cattle Co., 140 
ne 1004, 22 Wyo. 336, Ann.Cas.1917C 
120. 

91. Possessory rights in public 
lands of United States see supra § 
350. 

92. San Pedro, L. A. & S. L. R. Co. 
v. City of Los Angeles, 179 P. 393, 180 
Cal. 18; Peo. v. Donnelly, 58 Cal. 144. 

Leasehold interests see infra § 363. 


93. State v. Haight, 36 N.J.Law 
471. 
[a] ‘This question does not depend 


on the qualities of the estate granted, 
but on the legislative intention ex- 
pressed in the _ statute. State v. 
Haight, 36 N.J.Law 471. 

{b] In Massachusetts (1) one who 
leases public lands for the purpose of 
erecting wharves, piers, etc., for con- 
ducting the business of dealing in fish 
and sea foods, which erections it leas- 
es to others, is a lessee for “business 


But generally if any condition 
precedent remains to be fulfilled before the grantee 
becomes entitled to the fee, the property is not 
taxable until performance thereof.®° 

[§ 362] (3) Possessory Rights.°* 
rights in public lands of the state are taxable to 
the person in possession, although in point of law 
he may have no right as against the state.°? 

[§ 363] (4) Leased Lands, Leasehold Interests, 
and Improvements. Property held under a lease 
from the state may be taxed to the lessee,®* or, at 
least, his leasehold interest may be taxed.°* 
leasehold interests in tide lands belonging to the 
state are taxable,®® but where improvements made 
on tide lands owned by the state have become a 
‘part of the land to the extent of the reversionary 
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interest, or the fee, they are not taxable.*® 
[§ 364] (5) Lands.under Water.°” 
tide water and below high water mark belongs to 


Land under 


the state?’ and cannot be taxed so long as the 


Possessory 


So | a. In General. 


purposes,” under St. (1909) c¢ 490, pt 
1 § 12, providing for a tax on state 
lands leased for business purposes. 
Boston Fish Market Corp. v. City of 
Boston, 112 N.E. 616, 224 Mass. 31. 
(2) But a person occupying lands of 
the state under a bond for a deed is 
not a lessee within the application of 
such a statute. Coreoran y. Boston, 
79 N.B..829, 193 Mass. 586. 

[ec] In Texas a statute providing 
that property of the state “held under 
a lease for a term of three years or 
more” shall be regarded for purposes 
of taxation as the property of the 
person holding the same, does not 
apply to a lease where the state re- 
Serves the right to terminate the 
lease at any time by selling the land 
to any one who may purchase the 
same. Trammell v. Faught, 12 S.W. 
317, 74 Tex. 557. 

$4. Carrington v. People, 63 N.E. 
163, 195 Ill. 484; Street v. Columbus, 
Zor-s0; 713,585 Miss 622". States 
Tucker, 56 N.W. 718, 88 Neb. 56; 
Trimble v. Seattle, 116 P. 647, 64 
Wash, 102 [aff 34 S.Ct. 218, 231 U.S. 
683, 58 L.Hd. 435]; Rabel v. Seattle, 
87 P. 520, 44 Wash. 482; Moeller v. 
Gormley, 87 P. 507, 44 Wash. 465. 

[a] Aliter, where lease is invalid. 
Sexton vy. Coahoma County, 38 So. 
636, 86 Miss. 380. 

_ [b] Although property of the state 
is exempt from taxation by express 
donstitutional provision, this does 
not prevent the taxation of the lease- 
hold interest of a lessee of state lands. 


Moeller v. Gormley, 87 P., 507, 44 
Wash. 465. 
95. San Pedro, L. A. & S. L. R. Co. 


v. City of-Los Angeles, 179. P. 393, 180 
Cal. 18) [overr 1392.PLA1001," 16 Car. 
425, 52 L.R.A.N.S. 991]; Outer Harbor 
Dock & Wharf Co. v. City of Los An- 
geles, 193 P..137, 49 Cal.App. 120. 

Taxation of lands under water gen- 
erally see infra § 364. 

96. Outer Harbor Dock & Wharf 
Co. v. City of Los Angeles, 193 P. 1387, 
49 Cal.App. 120. 

97. Leasehold interests in tide 
lands see supra § 363. 

98. See Navigable Waters § 213. 

99. Board of Com’rs for Buras 
Levee Dist. v. Mialegvich, 27 So. 790, 
52 La.Ann. 1292;. Colket v. Rightmire, 
46 N.J.Law 341; New York, etc., R. 
Co. v. Yard, 43 N.J.Law 632; State v. 
Jersey City, 42 N.J.Law 349. 

1. Leary v. Jersey City, 39 S.Ct. 
115, 248 U.S. 328, 68 L.Ed. 271 [aff 208 
F, 854 (aff 189 F. 419)]; State v. 
Haight, 35 N.J.Law 178 [aff 36 N.J. 


ed 471]; Coles v. Platt, 24 N.J.Law 
[a] Rule applied.—(1) An instru- 


ment executed on behalf of the state 
of New Jersey under its statutes, 
whereby in terms it bargained, sold, 
leased, and conveyed forever, lands 
under tide water to a riparian own- 
er, With privilege of excluding the 
waters therefrom, subject to payment 
of specified rent, with right of re- 
entry for nonpayment, and covenant- 


ee 


state holds the title.9® But when the legal or equita- 
ble title has passed by grant from the state such 
lands are subject to taxation.* 
that wharves and similar structures on tide !ands 
held by a private owner under contract of purchase 
from the state are taxable to him.? ‘ 

[§ 365] 4. Property of Municipal Corporations— 
While, in the absence of any con- 
stitutional prohibition,? a state has power to tax 
the property of its cities, counties, and other po- 
litical subdivisions, or a municipality having gen- 


So it has been held 


ed to convey free from rent charge 
on payment of a certain sum, con- 
ferred such an ownership aS was 
taxable under state laws. Leary v. 
Jersey City, 39 S.Ct..115, 248 U.S. 328, 
63 L.Ed. 271 [aff 208 F. 854 (aff 189 
F. 419)J. (2) Where the state grants 
land under water in fee subject to a 
rent charge, the land is taxable in 
the hands of the grantee. Cook v. 
City of Bayonne, 77 A. 1048, 80 N.J. 
Law 596. 

2. Gray’s Harbor Co. v. Chehalis 
County, 63 P. 233, 23 Wash. 369. 

3. See infra §§ 454-457. 

4 Ky.—Louisville vy. Com., 1 Duv. 
295, 85 Am.D. 624. 

Me.—Whiting v. Lubec, 115 A. 896, 
121 Me. 121. 

N.H.—Whitefield v. Dalton, 112 A. 
907, 114 A. 401, 80 N.H. 93. : 

N.J.—Hssex County Park Commis- 
sion v. Town of West Orange, 73 A. 
51, Ti NJ. Law, 575, [rev 6504. 1065, 
75 N.J.Law 376]; Public School Trus- 
tees v. Trenton, 30 N.J.Eq. 667. 

N.Y.—New York v. Wixom, 77 N.E: 
1183, 183 N.Y. 542; New York v. Sloat, 
76 N.B. 1091, 183 N.Y. 542; New York 
v. Mitchell, 76 N.E. 18, 183 N.Y. 245; 
People ex rel. City of New York vy. 
Page, 192 App.Div. 406, 182 N.Y.S. 610 
[appeal dism 132 N.E. 869, 231 N.Y. 
516]; People ex rel. City of New 
York/iv- Jansen,) 134 NYS. 8977, 75 
Mise. 139 [rev on other grounds 143 
N.Y.S. 1137, 158 App.Div. 908]. > 

Ohio.—Trustees of Cincinnati 
Southern R. v. Roth, 17 OhioCir.Ct.N. 
S. 562, 563 [quot Cyc]. 

Or.—Portland vy. Multnomah Coun- 
ty, 2961P. 48, 135° Or. .469;- State v. 
Preston, 206 P. 304, 103 Or. 631, 23 
A.L.R. 414. ' 

Pa.—New Castle v. Treasurer, 2 Pa: 
Dist. 95. 
agen eae are v. State, 28 S.W.(2d) 

Ont.—Re  Hydro-Electric Power 
Commn. of Ontario, ete., 47 Ont.L. 155. 

[a] Land owned or vested in a 
municipal corporation or commission 
may be made liable to assessment for 
municipal and school purposes. Re 
Hydro-Electric Power Commn. of On- 
tario, 47 Ont.L. 155. 

[b] Statutes construed.—(1) Un- 
der Rev. St. c 10 § 9, providing that 
for purposes of taxation a person in 
possession may be considered as the 
owner, a municipal corporation, leas- 
ing land with a mill privilege outside 
its limits, on which it constructed an 
electric light and power station, was 
taxable on the mill and privilege, as 
land with a mill privilege is taxable, 
though water power as such is not 
taxable. Inhabitants of Whiting v. 
Inhabitants of Lubec, 115 A. 896, 121 
Me. 121. (2) Under supplement to 
Tax Act April 8, 1903 (BP. L. [1910] p 
199), lands of municipalities used for 
water supply purposes are subject to 
taxation by the respective taxing dis- 
tricts within which situated at their 
true value, but such value cannot in- 
clude improvements, such as reser- 


For later cases, developments and changes in the law see Annotations, same title and section number, 


> power. 


§ 365] 


eral powers of taxation may tax its own property,® 
an intention to tax such property of a municipality 
as 1s devoted to public or governmental purposes 
will not be implied, but on the contrary such prop- 
erty will be held to be immune unless an intention 
to inelude it is clearly manifested.® 
ings, and other property owned by municipal corpo- 


voir, dam, pipe, conduits, ete. Jersey 
City v. Blum, 127 A. 214, 101 N.J.Law 
93, 127 A. 217, 101 N.J.Law 219, 220. 
(8) Lots acquired by Passaic Valley 
Sewerage Commissioners, incorporat- 
ed and given certain powers by P. L. 
(1902) p 195, and P. L. (1907) p 22, 
page 29, § 5, and page 338, § 11, for the 
purpose of construction of intercept- 
ing sewer to relieve the Passaie river 
from pollution, does not come within 
P. L. (1910) p 199, making land used 
for protection of water supply taxa- 
ble. Passaic Valley Sewerage Com’rs 
v. Jersey City, 108 A. 233, 93 N.J.Law 
427 [rev 105 A. 722, 92 N.J.Law 264]. 

{[c] Property outside corporate 
limits.—General tax law of 1896 (L. 
[1896] c 908 §§ 3, 4), providing for the 
taxation of the property of munici- 
palities nct within the corporate lim- 
its, is a valid exercise of legislative 
New York v. Wixom, 77 N.E. 
1183, 183 N.Y. 542; New York v. Sloat, 
76 N.B. 1091, 183 N.Y. 542; New York 
v. Mitchell, 76 N.B. 18, 183 N.Y. 245; 
Peo. v. Coe, 51 N.E. 1093, 157 N.Y. 
Chae has v. Hess, 51 N.E. 410, 157 N. 


_{d] In ItMimois (1) the constitu- 
tion provides that the property of 
municipal corporations may be ex- 
empted ftom taxation, but only by 
general law; and hence all such prop- 
erty is subject to taxation unless ex- 
pressly exempted by statute. Sani- 
tary Dist. of Chicago vy. Gibbons, 127 
N.E. 691, 293 Ill. 519; Sanitary Dist. 
of Chicago vy. Hanberg, 80 N.E. 1012, 
226 Ill. 480; Easton v. Peoria County 
Bd. of Review, 55 N.E. 716, 183 1. 
255; Peo. v. Chicago, 17-N.E. 56,124 
Ill. 636; In re Swigert, 14 N.E. 32, 
123 Ill. 267; Cook County v. Chicago, 
103 Ill. 646. (2) The exemption from 
taxation of public property of county, 
or municipal corporations is a ques- 
tion of public policy; the power to 
tax such property exists. Sanitary 
Dist. of Chicago v. Gibbons, supra. 

5. Trustees of Cincinnati Southern 
R. v. Roth, 17 OhioCir.Ct.N.S. 562, 563 
[quot Cyc]; Norfolk v. J. W. Perry 
Co., 61 S.E. 867, 108 Va. 28, 128 Am.S. 
R. 940 [aff 31 S.Ct. 465, 220 U.S. 472, 
55 L.Ed. 548]. See also Municipal 
Corporations § 4337. 

6 Ala.—Huntsville v. County of 
Madison, 52 So. 326, 166 Ala. 389, 139 
Am.S.R. 45. 

Cal.—Webster v. Board of Regents 
of University of California, 126 P. 
974, 163 Cal. 705; Peo. v. Doe G. 1,034, 
36 Cal. 220. 

Conn.—West Hartford v. Board of 
Water Comrs., 44 Conn. 360. 

Fla.—Orange State Oil Co. v. Amos, 
130 So. 707. 

Ky.—Louisville v. Com., 1 Duv. 295, 
85 Am.D. 624. 

Me.—Whiting v. Lubec, 115 A. 896, 
121 Me. 121; Camden v. Camden Vil- 
lage Corp., 1 A. 689, 77 Me. 530. 

Mass.—Stoneman v. City of Boston, 
160 N.E. 788, 263 Mass. 255; Wor- 
cester County v. Worcester, 116 Mass. 
193,17 Am-R. 159. ; 
-N.H.—Grafton County v. Haverhill, 
40 A. 399, 68 N.H. 120. 

N.Y.—In re Village of Delhi, Dela- 
ware County, 94 N.E. 874, 201 N.Y. 
408; Peo. v. Brooklyn Assessors, 19 
INNE: 90)1I NGY. 505; 2 ERA. 148; 
Rochester v. Rush, 80 N.Y. 302; Peo. 
v. Purdy, 72 Misc. 122, 130 N.Y.S, 1077. 

Ohio. — Trustees of Cincinnati 
Southern R. v. Roth, 17 OhioCir.Ct. 
N.S. 562, 563 [quot Cyc]. 

Or.—Portland v. Multnomah Coun- 
ty, 296 P. 48, 135 Or. 469. 
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Lands, build- 
from necessity, 


Pa.—Commonwealth v. Pure Oil 
Co., 154 A. 307, 303 Pa. 112; Philadel- 
phia v. Barber, 24 A. 644, 160 Pa, 123; 
Clinton County v. Lock Haven, 14 Pa. 
Dist. 565, 29 Pa.Co. 641; Carlisle Bor- 
ough School Dist. v. Carlisle Borough, 
11 Pa.Dist. 294; Allegheny Tp. v. 
Altoona, 23 Pa.Co. 381. 

Tenn.—Smith y. Nashville, 12 S.W. 
924, 88 Tenn. 464, 7 L.R.A. 469. 

Tex.—Dallas v. State, (Civ.App.) 
28 S.W.(2d) 937. 

[a] “Some things are always pre- 
sumptively exempted from the oper- 
ation of general revenue laws, be- 
cause it is reasonable to suppose*that 
they were not within the intent of the 
Legislature.” City of Nashville v. 
Smith, 6 S.W. 273, 86 Tenn. 2138, 216. 

[b] General language of tax stat- 
utes prescribing property to be taxed 
will not be construed as applying to 
political subdivisions of state unless 
a clear legislative intent so requires. 
Jersey, City v. Blum, 127 A. 214, 101 
N.J.Law 93, 127 A. 217, 101 N.J.Law 
219) 3220. 

7. Cal.—Smith v. City of Santa 
Monica, 121 P. 920, 162 Cal. 221; Peo. 
v. Austin, 47 Cal. 353; Low v. Lewis, 
46 Cal. 549. 

Conn.—West Hartford v. Board of 
Water Comrs., 44 Conn. 360. 

Ga.—Penick v. Foster, 58 S.E. 773, 
129.-Ga. 7217, 12 )E.RUAN.S. 1159, 12 
Ann.Cas. 346. 

Iowa.—State Agricultural College 
v. Webster County, 34 Iowa 141. 

Kan.—Durkee y. Greenwood Coun- 
ty, 29 Kan. 697; Ortman v. Giles, 9 
Kan. 324. 

Ky.—Louisville v. Com., 1 Duv. 295, 
85 Am.D. 624; Frankfort v. Com., 94 
S.W. 648, 29 Ky.L. 699. 

La.—City of New Orleans v. Oran- 
bee Co., 127 So. 347, 170 La. 8; Gachet 
v. New Orleans, 27 So. 348, 52 La.Ann. 
813. 

Me.—Whiting v. Lubec, 115 A.°896, 
121 Me. 121; Camden v. Camden Vil- 
lage Corp., 1 A. 689, 77 Me. 530. 

Mass.—City of Chelsea v. Treasurer 
and Receiver General, 130 N.E. 397, 
237 Mass. 422; Somerville v. Walt- 
ham, 48 N.E. 1092, 170 Mass. 160. 

Mich.—Graham v. Detroit, 140 N. 
Me 949, 174 Mich. 538, 44 L.R.A.N\S. 

Minn.—Foster v. Duluth, 140 N.W. 
129, 120 Minn. 484, 48 L.R.A.N.S. 707. 

Neb.—Herman v. Omaha, 106 N.W. 
593, 75 Neb. 489. 

N.H.—Grafton County v. Haverhill, 
40 A. 399, 68 N.H. 120. 

N.J.—Hast Jersey Water Co. v. 
Roat, (Sup.) 45 A. 910; Newark v. 
Clinton Tp., 8 A. 296, 49 N.J.Law 370. 

N.Y.—Smith v. Buffalo, 54 N.E. 62, 
159 N.Y. 427; Peo. v. Barker, 47 N.E. 
46, 153 N.Y. 98; Clark v. Sprague, 99 
N.Y.S. 304, 113 App.Div. 645; Roches- 
ter v. Rush, 15 Hun 239 [rev on other 
grounds 80 N.Y. 302]; People ex rel. 
Hollock vy. Purdy, 130 N.Y.S. 1077, 72 
Mise. 122. | 

Ohio. — Trustees of Cincinnati 
Southern R. v. Roth, 17 OhioCir.Ct. 
N.S. 562, 563 [quot Cyc]. 

Or.—Portland vy. Multnomah Coun- 
ty, 296 P. 48, 135 Or. 469. 

Pa.—Commonwealth v. Philadel- 
phia Rapid Transit Co., 134 A. 452, 
287 Pa. 70; Chester v. Chester City 
School Dist., 15 Pa.Dist.&Co. 85; Arm- 
strong v. Wolcott, 26 Pa.Dist. 899. 

R.I.—City ‘of Providence v. Hall, 
142 A. 156, 49 R.I. 230. 

S.c.—Columbia v. Tindal, 22 S.EH. 
341, 43 S.C. 547. 

Tex.—Corporation of San Felipe De 
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rations and appropriated to public uses are but the 
means and instrumentalities used for governmental 
purposes, and consequently they are excluded from 
the operation of laws imposing taxes,’? whether they 
are within or without the territory of the municipal- 
ity whieh owns them;® and this immunity, not 


but from abundant caution,’ is, 


Austin v. State, 229 S.W. 845, 111 
Tex. 108 [answers conformed to (Civ. 
App.) 2384 S.W. 11191. 

Vt.—In re Downer’s Estate, 142 A. 
78, 101 Vt. 167; Stiles v. Newport, 56 _ 
A. 662, 76 Vt. 154. 

Va.—York County v. Newport 
News, 151 S.E. 428, 153 Va. 824; War- 
wick County v. Newport News, 151 
S.E. 417, 153 Va. 789. 

Wash.—Gasaway v. Seattle, 100 P- 
991, 52 Wash, 444, 21 L.R.A.N.S. 68. 

And see cases supra note 6. 

“Property of the state or that of 
the city used in performing delegated 
governmental functions is free from 
subjection to tax not because of an 
exempting statute but by reason of 
its use in performing duties delegat- 
ed to the municipality by the sover- 
eign.’”’ Providence v. Hall, 142 A. 
156, 49 R.I. 230, 236. To same effect 
Foster v. Duluth, 140 N.W. 129, 120 
Minn. 484, 48 L.R.A.N.S. 707. ' 

[a] Beason for rule.—(1) To 
countenance the taxation of munici- 
pal property would be to countenance 
the folly of the sovereign taxing its 
own property, and taking money out 
of one pocket to put in another. 
Smith v. City of Santa Monica, 121 P. 
920, 162 Cal. 221; Peo. v. Doe G. 1,- 
034, 36 Cal. 220; Corporation of San 
Felipe De Austin v. State, 229 S.W. 
845, 111 Tex. 108 [answers conformed 
to (Civ.App.) 234 S.W. 1119]. (2) An- 
other reason is that such taxation 
might result in a sale of the prop- 
erty, thereby destroying its public 
character. Camden v. Camden Vil- 
lage Corp., 1 A. 689, 77 Me. 530; Fos- 
ter v. Duluth, 140 N.W. 129, 120 Minn. 
484, 48 L.R.A.N.S. 707; Grafton Coun- 
ty v. Haverhill, 40 A. 399, 68 N.H. 120, 
122 (“If this tax is to stand it would 
be a lien on this public property, and - 
one of the means by which it could be 
collected would be a sale. We do not 
think it was the intent of the legisla- 
ture to subject such public property 
to such a remedy, when its enforce- 
ment might operate to deprive the 
counties of the very instrumentali- 
ties by which they are able to- per- 
form the duties imposed upon them, 
and might be attended with serious 
inconvenience or positive injury to 
the administration of justice in the 
state’’). 

[b] “It pertains to the public pol- 
icy of the state not to exact taxation 
on property so held and used.” Ga- 
chet v. New Orleans, 27 So. 348, 52 
La.Ann. 813, 818. 

[c] Nature of municipality’s title. 
—A strip of land burdened with a 
perpetual servitude in favor of the 
public, which arose in the compro- 
mise of litigation between adjoining 
owners, does not cease to belong to 
the grantor of such servitude, so as 
to exempt it from taxation, if it has 
never been dedicated to public use, 
and can be alienated or encumbered 
by such owner notwithstanding the 
servitude. New Orleans Cotton Exch. 
v. Board of Assessors, 37 La.Ann. 423. 

8 Whiting v. Lubec, 115 A. 896, 
121 Me. 121; Peo. v. Brooklyn As- 
sessors, 19 N.E. 90, 111 N.Y. 505, 2 
L.R.A. 148; Peo. v. Oswego, 134 N. 
Y.S. 177; Stiles v. Newport, 56 A. 
662, 76 Vt. 154. 

9. West Hartford v. Board of Wa- 
ter Comrs., 44° Conn. 360. 

“If the statute relative to the as- 
sessment and collection of taxes had 
contained no reservation whatever in 
favor of property held by cities and 
towns for public purposes, the courts 


370 [61 C.J.] 


in some jurisdictions, confirmed by constitutional or 
statutory provisions expressly exempting such prop- 
The immunity rule applies 
not only to counties and incorporated cities, towns, 
and villages,1! but also to such strictly public and 
governmental bodies as reclamation districts’? and 
directors of the poor;'* but the rule does not ap- 
ply to a private corporation carrying on a business 
for private gain,’* although performing a public 
service for a municipality or its inhabitants.*° 

[§ 366] b. Property Held for Public Purposes.*® 
The property of municipal corporations which is 
immune from taxation under the rule above stated** 
is such as is owned and held by it in its capacity 
as an integral part of the state government, or which 
is necessary to enable it to administer those powers 
of local self-government, or to perform those pub- 
lie functions, which have been intrusted to its care.*® 
This will include property held and used for city 


erty from taxation‘?° 


would have assumed that the legis- 
lature did not include such in the 
term ‘taxable property, but that 
these words were used with such 
limitation as repeated judicial deci- 
sions and approved commentators 
upon law have put upon them. Inas- 
much however as the assessment of 
taxes is entrusted to the towns to be 
made by men skilled in the valuation 
of property, but presumably unlearned 
in legal distinctions, the legislature 
from abundant caution has inserted 
an exemption of property belonging 
to the United States, or to this state, 
and of buildings with their appur- 
tenances belonging to any town or 
city. And as the exemption of a 
court house belonging to the United 
States does not find its first recogni- 
tion and sole support in this statute, 
no more does the exemption of town 
property devoted to the use of the 
public.” Town of West Hartford v. 
Board of Water Com’rs of City of 
Hartford, 44 Conn. 360, 368. 


_ 10. See infra §§ 454-457. 
11. See cases supra notes 6-8. 
12. Reclamation Dist. No. 551 v. 


Sacrarnento County, 66 P. 668, 134 Cal. 
477; Trustees of Cincinnati Southern 
R. v. Roth, 17 OhioCir.Ct.N.S. 562, 563 
[quot Cyc]. 

13. Trustees of Cincinnati South- 
ern R. v. Roth, supra; Cumru Tp. v. 
Berks County Directors of Poor, etc., 
1 Woodw. (Pa.) 175. 

14. Connecticut Valley St. R. Co. 


v. Northampton, 99 N.E. 516, 213 
Mass. 54. i 
[a] Ilustration.—The rule that 


property owned by the government 
and used exclusively for public pur- 
poses is exempt from taxation, unless 
a statute clearly overcomes the pre- 
sumption, does not apply to a street 
railway company doing business for 
profit. Connecticut Valley St. Ry. Co. 
vy. City of Northampton, 99 N.E. 516, 
213 Mass. 54. 

15. Des Moines Water Co.’s Ap- 
peal, 48 Iowa 324; Bell v. Louisville, 
106 S.W. 862, 32 Ky.L. 699; Peo. v. 
Forrest, 97 N.Y. 97; Godfrey v. Ben- 
auneen Water Co., 55 A. 654, 75 Vt. 

Private corporation supplying wa- 
ter to municipality see infra § 368. 

16. Constitutional or statutory ex- 
emption see infra §§ 454-457. f 

17. See supra § 365. 

18. Iowa.—Callanan yv. Wayne 
County, 36 N.W. 654, 73 Iowa 709; 
Fort Dodge v. Moore, 37 Iowa 388. 

La.—State v. New Orleans, 34 So. 
582, 110 La. 405; Gachet v. New Or- 
leans, 27 So. 348, 52 La.Ann. 813. 

Me.—Camden vy. Camden Village 
Corp., 1 A. 689, 77 Me. 530. 

Mass.—Somerville v. Waltham, 48 
N.E. 1092, 170 Mass. 160. 

N.J.—Collins v. Camden County, 43 
A. 1097, 61 N.J.Law 695; Newark v. 


TAXATION 


erty owned by 


Clinton Tp., 8 A. 296, 49 N.J.Law 370. 
N.Y.—Peo. v. State Tax Com’rs, 110 

N.Y.S. 577, 126 App.Div. 610 [aff 89 

N.BL109; LOS SIN. Y 22 618 7 

Diseicr tne County v. Erie, 1 Pa.Co. 

Vt.—Stiles v. Newport, 56 A. 662, 
76 Vt. 154. 

[a] Subway owned by a city is not 
subject to taxation, and if operated 
by a special contractor or lessee the 
latter is not subject to a svecial fran- 
chise tax. Peo. v. State Tax Com’rs, 
126 App.Div. 610, 110 N.Y.S. 577 [aff 
89 -N.H1109.)195) N.Y) 6189) 

19. Ky.—Louisville v. Com., 1 Duv. 
295, 85 Am.D. 624 

Mass.—Worcester County v. Wor- 
cester, 116 Mass. 193, 17 Am.R. 159. 

Mo.—St. Louis v. Gorman, 29 Mo. 
593, 77 Am.D. 586. 

S.C.—Columbia vy. Tindal, 22 S.E. 
341, 43 S.C. 547. 
ise tepals v. Berks, 9 App.Cas. 

20. Owensboro v. Com., 49 S.W. 
320, 105 Ky. 344, 20 Ky.L. 1281, 44 L. 
R.A. 202; Com. v. Paducah, 102 S.W. 
882, 126 Ky. 77, 31 Ky.L. 528; Erie 
County v. Erie, 6 A. 136, 113'Pa. 360; 
Erie County v. Erie, 1: Pa.Co. 540. 

21. Peo. v. Brooklyn Assessors, 19 
N.E. 90); 221 °N-Y.: 505, 2° RAL 148. 

22. Com. v. Louisville, 119 S.W. 
161, 1383 Ky. 845. 

23. Com. v. Newport, etc., Bridge 
Co., 105 S.W. 378, 32 Ky.L. 196. 

24. Carlisle Borough School Dist. 
v. Carlisle Borough, 11 Pa.Dist. 294. 

25. Owensboro v. Com., 49 S.W. 
320, 105 Ky. 344, 20 Ky.L. 1281, 44 L. 
R.A. 202; Burr v. Boston, 95 N.E. 208, 
208 Mass. 537, 34 L.R.A.N.S, 143; Her- 
man v. Omaha, 106 N.W. 593, 75 Neb. 
489; Lancaster County v. Lancaster, 
11 Pa.Dist. 605. 

{a] Land devised to city.—The real 
estate situated within the limits of 
a city, and owned by it as a benefi- 
ciary under a will devising the same 
to it, in trust to apply the income to 
the maintenance and improvement of 
the common and parks of the city, is 
not subject to taxation. Burr vy, City 
of Boston, 95 N.E. 208, 208 Mass. 537, 
34 L.R.A.N.S. 143. 

26. Peo. v. Doe G. 1,034, 36 Cal. 
220; Louisville v. Com., 1 Duv. (Ky.) 
295, 85 Am.D. 624; Newark v. Clin- 
ton Tp., 8 A. 296, 49 N.J.Law 370; 
Cumru Tp. v. Berks County Poor Di- 
rectors, 3 A. 578, 112 Pa. 264; Arm- 
strong County v. Kittanning Borough 
Overseers of Poor, 15 A. 892, 2 Mon. 
(Pa.) 316; Schuylkill County Di- 
rectors of Poor vy. North Manheim 
Tp. School Directors, 42 Pa. 21. 

27. Somerville v. Waltham, 48 N. 
E. 1092, 170 Mass. 1605 Trustees of 
Cincinnati Southern R. v. Roth, 17 
OhioCir.Ct.N.S. 562; Allegheny Tp. v. 
Altoona, 23 Pa.Co. 381. 
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halls, courthouses, jails, public schools, and the 
like, and engine houses and other property used 
by the fire department,” public ferries,?? wharves?” 
or bridges,?* public markets,?* public parks,’° poor- 
houses, pauper cemeteries and other property, de- 
voted exclusively to public charities,2* and generally 
all such property as is used solely for legitimate 
municipal purposes.** 

[§ 367] c. Property Held for Private Purposes. 
There is no implied immunity from taxation of prop- 


municipal corporation, but which 


is not devoted to public or governmental uses, but 
held by the municipality in its private or commercial 
capacity and as a source of profit or to serve some 
mere convenience of the citizens.28. So, in the ab- 
sence of an express exemption, land of a city or other 
municipal corporation which is rented out to private 
parties and from which it derives a revenue is sub- 
ject to taxation;?® and the same rule applies to 


[a] Illustrations.—(1) Land bought 
and used by a city for the purpose 
of obtaining therefrom gravel for the 
construction and repair of its streets 
is immune from taxation. Somer- 
ville v. Waltham, 48 N.E. 1092, 170 
Mass. 160. (2) Property acquired by 
city for use of its own railroad is not 
taxable. Trustees of Cincinnati 
Southern R. v. Roth, 17 OhioCir.Ct.N. 
S. 562. (3) Township cannot tax fil- 
tration plant therein belonging to 


city. Allegheny Tp. v. Altoona, 23 
Pa.Co. 381. 
2s. Conn.—City of Norwalk v. 


Town of New Canaan, 81 A. 1027, 85 
Conn. 119; West Hartford v. Board 
of Water Com’rs, 44 Conn. 360. 
Ky.—Louisville v. Com., 1 Duv. 295, 
85 Am.D. 624; Frankfort v. Com., 82 


S.W. 1008, 26 Ky.L. 957; Negley v. 
bit hee 55 S.W. 554, 21 Ky.L. 
3 


Mo.—St. Louis v. Wenneker, 47 S. 
W. 105, 145 Mo. 230, 68 Am.S.R. 561. 

N.Y.—Clark v. Sprague, 113 App. 
Div. 645, 99 N.Y.S. 304. 

Ohio.—Cincinnati v. Lewis, 63 N.E. 
588, 66 OhioSt. 49. 

Pa.—Commonwealth v. Philadel- 
phia Rapid Transit Co., 134 A. 452, 
287 Pa. 70; Robb v. Philadelphia, 12 
Pa.Dist. 423. ’ 

R.I.—City of Providence v. Hall, 
142 A. 156, 49 R.I. 230. 

[a] Land held by city as trustee. 
—Property held by a city as a trus- 
tee may be assessed and taxed in the 
same manner as other property. St. 
Louis v. Wenneker, 47 S.W. 105, 145 
Mo. 230, 68 Am.S.R. 561. 

[b] Lessee of transportation line. 
owned by municipality under author- 
ity of Act June 17, 1913 (Pub. L. 520; 
Pa. St. (1920) §§ 3208-3218), is liable 
for gross receipts tax under Act June 
1, 1889, §.23 .(Pub.) Li 4203. Pas. St, 
(1920)  §§ 203888, 20389). Common- 
wealth v. Philadelphia Rapid Transit 
Co.,, 184 A. 452, 287. Pa. 70. 

Express exemptions see supra §§ 
454-457. 

29. Iowa.—Mitchellville vy. Board 
of Sup’rs, 21 N.W. 81, 64 Iowa 554. 

Me.—Camden vy. Camden Village 
Corp., 1 A. 689, 77 Me. 530. 

Mass.—Essex County v. Salem, 26 
N.E. 431, 153 Mass. 141. 

N.Y.—Smith v. New York, 68 N.Y. 
552; In re Long Beach Land Co., 101 
App: Div.) 159,91. N. ¥-S.. 503: - 

Ohio.—Zumstein v. Consolidated 
Coal, ete., Co., 48 N.E. 329, 54 Ohio 
St. 264; Scott v. Athens, 1 OhioS.&@C. 
P. 84, 1 OhioN.P. 94. 

Tenn.—Luttrell v. Knox Count 
S.W. 802, 89 Tenn. 253. Malia. 
" Tex.—Davis v. Burnett, 13 S.W. 613, 
77 Tex. 3; Daugherty v. Thompson, 9 
S.W. 99, 71 Tex. 192. 

Va.—Norfolk v. J. W. Perry Co., 61 
S.E. 867, 108 Va. 28, 128 Am.S.R. 940 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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wharf property of a city which is in a similar man- 
ner made profitable to it,?° to a public market or 
market houses from which it derives a revenue, *+ 
and to municipal.farms operated for a profit.32 
Property of a lighting company, such as lamps, office 
furniture, horses, wagons, ete., used by the company 
pursuant to its contract with a municipality, is not 
devoted to public use so as to be immune from tax- 
ation.®* If property is used both for publie and 
private purposes and the parts so used cannot be 
separated, the whole is subject to taxation.** 

_ [§ 368] d. Municipal Waterworks.*> In some 
Jurisdictions it is held that a city, in undertaking 
to supply its inhabitants with water, discharges a 
proper municipal function, and that property used 
for this purpose is so far devoted to a public use 
as to be immune from taxation,°® although if more 
land is purchased than is needed by the municipality 
for the purpose of providing a water supply, that 
portion which is’ not needed and not used for such 
purpose is subject to taxation.** In other jurisdic- 
tions it is held that taxes are properly laid on a sys- 
tem of waterworks owned and operated by a mu- 
nicipal corporation, including reservoirs, aqueducts, 
mains, etc., where, besides serving the strictly mu- 
nicipal uses, water rates are charged to private con- 


TAXATION 


\ 


[61 C.J.] 371 


sumers.*® It is, clear, however, that a private wa- 
ter company is subject to taxation on its property 
notwithstanding it furnishes water to the city®? 
and is subject to municipal regulation as to the rates 
which it may charge.*® 

[§ 369] D. Governmental Agencies, Obligations, 
and Securities*'—1. In General. State and federal 
governments stand on an equality with reference 
to the right of immunity of their respective, instru- 
mentalities from taxation.4? Since the purpose of 
the principle of immunity is the preservation to each 
government, within its own sphere, of the freedom 
to earry on those affairs committed to it without 
undue interference by the other,*® it should be giv- 
en such a practical construction as will not unduly 
impair the taxing power of one government or the 
appropriate exercise of its functions by the other ;4* 
and such principle does not extend to anything ly- 
ing outside or beyond governmental functions.*® 

[§ 370] 2. Of United States+*—a. In General. It 
is not within the power of a state, unless by con- 
gressional consent,*7 to lay any tax on the instru- 
ments, means, or agencies provided or selected by 


the United States government to enable it to carry 


into execution its legitimate powers and functions ;48 
and a like rule applies to the taxing power of a ter- 


[aff 31 S.Ct. 465, 220 U.S. 472, 55 L. 


Ed. 548}. 

Eng.—Bray v. Lancashire, 22 Q.B. 
D. 484. \ 

Ont.—In re Canadian Pac. R. Co., 
4 Ont.L. 134; Scragg v. London, 28 
U.C.Q.B. 457; Seraggz v. London, 26 
UiGiQ@:B: 263. 

[a] Municipality itself may tax as 


against its lessee land to which the 
municipality has’the legal title but 
which is held by its lessee under a 
perpetual lease. Norfolk v. J. W. Per- 
ry Co., 61 S.E. 867, 108 Va. 28, 128 Am. 
S.R. 940 [aff 31 S.Ct. 465, 220 U.S. 
472, 55 L.Ed. 548]. 

30. Com. v. Louisville, 47 S.W. 865, 
20 Ky.L. 893. 


81. Louisville v. Com., 1 Duv. 
(Ky.) 295, 85 Am.D. 624; State v. 
Cooley, 64 N.W. 379, 62 Minn. 183, 


IAG Sa AC aah es 
28 L.T.Rep.N.S. 2 

32. Grafton County vy. Haverhill, 
40 A. 399, 68 N.H. 120; Newark v. 
Clinton Tp., 8 A. 296, 49 N.J.Law 370. 

33. Parker v. Rising Sun Street 
Lighting Co., 118 N.E. 871, 229 Mass. 
494, 

34. Swanton v. Highgate, 69 A. 667, 
81 Vt. 152, 16 L.R.A.N.S. 867. 

35. Constitutional or statutory ex- 
emption of municipal water, electric 
light, or gas works see infra § 477. 

36. Norwalk v. New Canaan, 81 A. 
1027, 85 Conn. 119; West Hartford vy. 
Hartford Water Com’rs, 44 Conn. 360; 
Wayland v. Middlesex County, 4 Gray 
(Mass.) 500; Smith v. Nashville, 12 
S.W. 924, 88 Tenn. 464, 7 L.R.A. 469; 
Nashville v. Smith, 6 S.W. 273, 86 


Atty.-Gen. v. Scott, 
302. 


Tenn. 213; Stiles v. Newport, 56 A. 
662, 76 Vt. 154. 
37. West Hartford v. Hartford 


Water Com’rs, 44 Conn. 360. 
N.Y.—New York v. Mitchell, 76 N. 
E. 18, 183 N.Y. 245; People v. De Witt, 
60 N.E. 1118, 167 N.Y. 575; People v. 
Hess, 51 N.E. 410, 157 N.Y. 42; New 
York v Husted, 94 N.Y.S. 1111, 106 
App.Div. 614 [aff 76 N.E. 18, 183 N.Y. 
245, motion den 76 N.E. 1091, 183 N.Y. 
570]; People v. Duryea, 69 N.Y.S. 388, 
59 App.Div. 488; Rochester v. Coe, 49 
N.LY.S. 502, 25 App.Div. 300 [aff 51 
N.E. 1093, 157 N.Y. 678]. But see 
Rochester v. Rush, 80 N.Y. 302 (for- 
mer statute construed as not author- 
izing taxation of municipal water- 
works system). ib 
Pa.—BErie County v. Commissioners 
of Water-Works in City of Erie, 6 A. 
138, 113 Pa. 368; Chadwick v. Ma- 
ginnes, 94 Pa. 117; Erie County v. 
Comrs., 1 Pa.Co. 547; South Ward 


Water Works v. McGinnes, 2 Del.Co. 
145. But see Reading v. Berks Coun- 
ty, 22 Pa.Super. 373; Clinton County 
v. Lock Haven, 14 Pa.Dist. 565, 29 Pa. 
Co. 614 (both holding that land owned 


-by a city to protect its water supply 


is not subject to taxation); Allegheny 
Tp. v. Altoona, 23 Pa.Co. 381 (holding 
that township could not tax filtration 
plant owned by city). 

R.I.—City. of Providence v. Hall, 
142 A. 156, 49 R.I. 230. 

Eng.—Dublin Corp. v. McAdam, L. 
R. 20 Ir. 497; Glasgow Corp. v. Mil- 
ler, 50 J.P. '503. 

[a] Sewers maintained by the city 
of New York outside its limits, for 
the purpose of keeping the city water 
supply pure, are taxable. People ex 
rel. City of New York v. Page, 182 
N.Y.S. 610, 192 App.Div. 406 [appeal 
dism 132 N.E. 869, 231 N.Y. 516]. 

[b] Statute construed—Under 
Greater New York Charter, as amend- 
ed in 1901 (L. [1901] c¢ 466 § 480), 
providing that lands taken by a city 
for water supply purposes, ‘‘exclusive 
of the aqueducts,”’ shall be taxed in 
the counties where located, ‘in the 
manner prescribed by law,” the value 
of the various constructions placed on 
the city lands so used, which are lo- 
cated without the city limits, is to be 
added to the value: of the land, as 
such, although by express terms the 
value of the aqueducts is not to be in- 
cluded. New York v. Wixom, 77 N.E. 
1183, 183 N.Y. 542; New York v. Sloat, 
76 N.E. 1091, 183 N.Y. 542; New York 
v. Mitchell, 76 N:E. 18, 183 N.Y. 245. 

38. N.H.—Newport v. Unity, 44 A. 
704, 68 N.H. 587, 738 Am.S.R. 626. 

39. Des Moines Water Co.’s Appeal, 
48 Iowa 324; People v. Forrest, 97 N. 
Y. 97; Godfrey v. Bennington Water 
Co., 55 A, 654, 75 Vt. 350. 

40. Des Moines Water Co,’s Ap- 
peal, 48 Iowa 324. 

41. Constitutional and _ statutory 
exemption see infra §§ 458—465. 

42, Coronado Oil & Gas Co. v. Bur- 
net, 60 App.D.C. 233, 50 F.(2d) 998 
[cert den 52 S.Ct. 33]; Mid-Northern 
Oil Co. v. Walker, 211 P. 3538, 65 Mont. 
414, 

[a] Restriction on power of state 
to tax an agency of the federal gov- 
ernment is not greater and not less 
than the restriction upon the power 
of the United States to tax an agency 
of the state. Mid-Northern Oil Co. 
v. Walker, 211 P. 353, 65 Mont. 414.' 

43. Educational Films Corp. vv. 
Ward, 51 S.Ct. 170, 282 U.S. 379, 75 
L.Ed. 400, 71 A.L.R. 1226 [aff 41 F. 


(2d) 395]. 

44. Susquehanna Power Co. v. 
State Tax Commission of Maryland, 
51 S.Ct. 434, 283 U.S. 291, 75 L.Ed. 1042 
[aff 151-A. 29, 159 Md. 334]; Metcalf 
v. Mitchell, 46 S.Ct. 172, 269. U.S. 514, 
70 L.Ed. 384; Blodgett v. Holden, 11 
F.(2d) 180 [rev on other grounds 27 
F.(2d) 1016]. 

45. Indian Motocycle Co. v. U. S., 
51- S.Ct. 601, 2838 U.S: 570,.75 L.Ed: 
1277. 

46. Taxation: 

As interference with interstate com- 
merce see Commerce §§ 126-162. 

Of national banks and shares of 
stockholders therein see supra §§ 
272-289. 

47. Mid-Northern Oil Co. v. Walk- 
er, 45 S.Ct. 440, 268 U.S. 45, 69 L.Ed.. 
884, 44 A.L.R. 1454 [aff 219 P. 1119, 68 
Mont. 550]. 

[a] Statutory removal of immun- 
ity.—A company engaged in produc- 
ing crude petroleum on public lands, 
under Leasing Act Febr. 25, 1920, was 
subject to annual license tax imposed 
by a state statute even though con- 
sidered an agency, means, or instru- 
mentality of United States, in view 
of § 32 of such act, providing that 
nothing therein shall affect the right 
of the states to exercise any rights 
which they may have, including the 
right to tax improvements, output of 
mines, or other rights, property, or as- 
sets of any lessee, since the statute 
does not relate merely to rights exist- 
ing when act was passed. Mid-North- 
ern Oil Co. v. Walker, 45 S.Ct. 440, 268 
U.S. 45, 69 L.Ed. 884, 44 A.L.R. 1454 
[aff 219 P. 1119, 68 Mont. 550]. 

Consent to state taxation of na- 
tional bank notes see infra § 372. 

48. U.S.—Indian Motocycle Co. v. 
Us Si,col S.Ct. 601 28soUis. > toy Toru, 
Ed. 1277; Willeuts v. Bunn, 51 S.Ct. 
125, 282 -U.S., 216, 75 L.Ed, 304, 71 
A.L.R. 1260 [rev. 35 F.(2d) 29, (aff 
29 F.(2d):. 132)]; Panhandle Oil Co. 
v. State of Mississippi ex rel. 
Knox, 48 S.Ct. 451,°277 U.S. 218, 72 
L.Ed. 857, 56 A.L.R. 583° [rev_112 So. 
584, 147 Miss. 663]; City of New 
Brunswick v. U. S., 48 S.Ct. 371, 276 
U.S. 547, 72 L.Ed. 693 [rev 11 F.(2d) 
476 (rev 1 F.(2d) 741)]; Jaybird Min- 
ing Co. v. Weir, 46 S.Ct. 592, 271 U.S. 
609, 70 L.Ed. 1112 [rev on another 
ground 232 P. 425, 104 Okl. 271]; 
Metcalf & Eddy v. Mitchell, 46 S.Ct. 
172, 269 U-S. 514, 70 L.Ed. 384 [aff 299 
F. 812]; Van Brocklin v. Anderson, 
6 SOR 6708 IAT “UaSit tot Zong: 
845; Ward v. Maryland, 12 Wall. 418, 
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ritory.*® 


State taxation of the instruments or agen- 
cies of the federal government is not objectionable 
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if it does not impair their usefulness or efficiency 


20 L.Ed. 449; Weston v. Charleston, 2 
Pet. 449, 7 L.Ed. 481; M’Culloch v. 
Maryland, 4 Wheat. 316, 4 L.Ed. 579; 
State of Alabama v. U. S., 38 F.(2d) 
897 [rev on other grounds 51 S.Ct. 
225, 282 U.S. 502, 75 L.Ed. 492]; Reed 
v. Commissioner of Internal Revenue, 
34 F.(2d) 263 [rev on another ground 
50 S.Ct. 352, 281 U.S. 699, 74 L.Ed. 
1125]; Dewey County v. U. S., 26 F. 
(2d) 434; U.S. v. Board of Com’rs of 
McIntosh County, 271 F. 747 [aff sub 
nom. U.S. v. Gray, 284 F. 103 (appeal 
dism 44 S.Ct. 230, 263 U.S. 689, 68 L. 
Ed. 508) and U. S. v. Ransom, 284 F. 
108 (aff 44 S.Ct. 230, 263 U.S. 691, 68 


L.Ed. 508)]; U.S. v. Bean, 253 F. 1, 
165 C.C.A. 21; Missouri, etc., R. Co. v. 
Meyer, 204 F. 140; U. S. v. Pierce 


County, 193 F. 529. 

D.C.—Coronado Oil & Gas Co. v. 
Burnet, 60 App.D.C. 233, 50 F.(2d) 998 
[cert den 52 S.Ct. 33]. 

Ill.— Wabash R. Co. v. Board of Re- 
view of Cook County, 123 N.E. 259, 288 
Ill. 159 [error dism 41 S.Ct. 218, 254 
U.S. 666, 65 L.Ed. 465]. 

Ind.—Séate v. Garton, 32 Ind. 1, 2 
Am IR, 315, 

Md.—Baltimore Tax Ct.’s Appeal v. 
Patterson, 50 Md. 354 [aff 104 U.S. 592, 
fin L.Ed. 845]; Howell v. State, 3 Gill 

Mont.—Mid-Northern Oil Co. v. 
YWalker, 211 P. 353, 65 Mont. 414. 

N.Y.—De La Vergne Mach. Co. v. 
State Tax Commissioner, 207 N.Y.S. 
680, 211 App.Div. 227 [aff 150 N.E. 
536, 241 N.Y. 517]; People ex rel. Don- 
ner-Hanna Coke Corporation v. Burke, 
226 N.Y.S. 882, 222 App.Div. 790 [aff 
217 N.Y.S. 803, 128 Misc. 195, and 162 
N.E. 503, 248 N.Y. 507]. 

Pa.—In re Tax on Liquid Fuels, 6 
Pa.Dist.&Co. 741. 

Tex.—City of Waco v. Texas Life 
Ins. Co., (Commn.App.) 248 S.W, 315 
[aff (Civ.App.) 228 S.W. 245]; Gray- 
burg Oil Co. v. State, (Civ.App.) 286 
S.w. 489 [aff (Commn.App.) 3 S.W. 
(2d) 427]. 

“Tf a state were permitted to tax 
the instrumentalities of the Federal 
Government, it might conceivably tax 
those instrumentalities out of exist- 
ence.” In re Tax on Liquid Fuels, su- 


ra. 

= [a] “This principle is implied 
from the independence of the nation- 
al and state governments within their 
respective spheres and from the pro- 
visions of the Constitution which look 
to the maintenance of the dual sys- 
tem.” Indian Motocycle Co. v. U. S., 
HI SOL. 6015 283 UsS.- 570, 570, Toe Lr: 
Ed. 1277. 

[b] Geading case.-—McCulloch v. 
Maryland, 4 Wheat. (U.S.) 316, 436, 
4 L.Ed. 579 (where Marshall, C. J., 
said: ‘The states have no power, by 
taxation or otherwise, to retard, im- 
pede, burden, or in any manner con- 
trol, the operations of the constitu- 
tional laws enacted by congress to 
carry into execution the powers vest- 
ed in the general government’’). 

[ce] Rule applied.—(1) The re- 
quirement that receipts for the pay- 
ment of the federal internal revenue 
tax upon the business of selling in- 
toxicating liquors be registered and 
published at the holder’s expense, 
which is made by N. D. Act March 
13, 1907 (lL. (1907) c¢ 189), is not a 
valid exercise of the police power, but 
is invalid, as placing a direct burden 
upon the taxing power of the federal 
government. State of North Dakota 
v. Hanson, 30 S.Ct. 179, 215 U.S. 515, 
54 L.Md. 307 [rev 113. N-W. 371, 16 
N.D. 347]. (2) A dealer is not liable 
for a state gasoline tax on gasoline 
sold to the federal government. 
Grayburg Oil Co. v. State; 49 S.Ct. 185, 
278 U.S. 582, 73 L.Ed. 519 [rev (Tex. 
Comm.App.) 3 S.W.(2d) 427 (aff 
(Civ.App.) 286 S.W. 489)]; Panhandle 


Oil Co. v. State of Mississippi ex rel. 
Knox, 227 U.S. 218, 48 S.Ct. 451, 72 
L.Hd. 857, 56 A.L.R. 583 [rev 112 So. 
584, 147 Miss. 663]. (3) The United 
States Spruce Production Corporation 
is a corporation organized under the 
laws of Washington, under powers 
conferred by congress to expedite the 
production of airplanes for war pur- 
poses. Its shares are all owned by 
the United States, and it holds title 
to property, including a railroad, am) 
quired and built at government cost, 
but has never been engaged in com- 
mercial business or the business of 
a common carrier and all its activi- 
ties since the close of the war have 
been with a view of the winding up 
of its business. It was held, that its 
railroad or other property was not 
subject to taxation by the _ state. 
Port Angeles Western R. Co. v. Clal- 
lam. County, Wash., 20 F.(2d) 202; 
U. S. Spruce Production Corporation 
v. Lincoln County, 285 F. 388; U.S. 
v. Clallam County, 283 F. 645. (4) 
A municipality may not enforce col- 
lection of taxes by sale of interest 
retained by government instrumen- 
tality as security for unpaid purchase 
price (Act May 16, 1918, as amended 
[Comp. St. §§ 3115%a—-3115%h]). 
City of New Brunswick v. U. S., 48 
S.Ct. 371, 376 U.S. 547, 72 L.Ed. 693 
[rev 11 F.(2d) 476 (rev 1 F.(2d) 741)]. 
(5) An unpaid balance of a debt ow- 
ing on account from the United States 
on a fully performed war contract is 
not taxable under Greater New York 
Charter and Tax L. § 12, as taxation 
by the state would hinder the exer- 
cise of the federal government’s con- 
stitutional powers to borrow money 
on the credit of the United States, to 
declare war, and to raise and support 
armies. People ex rel. Astoria Light, 
Heat & Power Co. v. Cantor, 141 N.E. 
901, 236 N.Y. 417, 30 A.L.R. 1458, 

[ad] Income from federal instry- 
mentalities—Where the principal is 
absolutely immune from state taxa- 
tion, as in the case of instrumentali- 
ties of the United States, an inquiry 
is allowed into the sources from 
which income is derived, and if a part 
of it comes from such source, the tax 
is pro tanto void. Gillespie v. State 
of Oklahoma, 42 S.Ct. 171, 257 U.S. 
501, 66 L.Ed. 338 [rev 197 P. 508]. 

[e] Tax on carriage of passengers. 
—A state tax of a certain sum on 
every. person leaving the state by 
public conveyance was held invalid, 
as it might hinder the general gov- 
ernment in moving armies and muni- 
tions of war and in respect to the 
travel of officers and citizens on pub- 
lic business. Crandall v. Nevada, 6 
Wall. (U.S.) 35, 18 L.Ed. 744, 745. 

(f{] State. taxation of liquors in 
bonded warehouses (1) is not objec- 
tionable on the ground of its ‘inter- 
fering with an agency or instrumen- 
tality of the United States (Carstairs 
v. Cochran, 24 S.Ct. 318,°193 U.S. 10, 
48 L.Ed. 596); (2) particularly where 
the legislation does not contemplate 
the collection of the taxes so long as 
the spirits are in the custody or un- 
der the lien of the-federal govern- 
ment (Thompson v. Com., 94 S.W. 654, 
123 Ky. 302, 29 Ky.L. 705, 124 Am.S.R. 
362 [aff 28 S.Ct. 533, 209 U.S. 340, 52 
L.Hd. 822]). 

Lg] In Australia the rule stated by 
Chief Justice Marshall in McCulloch 
v. Maryland, 4 Wheat. (U.S.) 316, 4 
L.Ed. 579 has been applied to taxes 
imposed by the states of the com- 
monwealth which would interfere with 
the exercise of powers by the com- 
monwealth. Commissioners of Taxa- 
tion v. Baxter, 4 Austr.C.L.R. 1087; 
Commonwealth v. New South Wales, 
3 Austr.C.L.R. 807; Deakin v. Webb, 
1 Austr.C.U.R. 585; Sydney Corpo- 
ration v. Commonwealth, 1 Austr.C.L. 


[§ 370 


or hinder them from serving the government as they 
were intended to serve it;°° 


and it has been held 


on 


R. 208; D’Emlen v. Pedder, 1 Austr. 
C.L.R. 91. Contra Webb v. Outtrim, 
4 Austr.C.L.R. 356. 

Taxation of: : 
National banks and shares. therein 

see supra §§ 272-289. . 
Property of post traders on Indian 

Reservation see Indians § 150 text 

and note 89 [b]. 

49. Territory v. Annette Island 
Packing Co., 6 Alaska 585. 

[a] Illustration.—The contract of 
lease between the secretary of the 
interior and the Annette Island Pack- 
ing Company, situated on the Annette 
Island reservation, together with its 
cannery, fish traps, and property used 
on the reservation under the lease, 
constitute and are an instrumentality 
of the United States, used by it in the 
performance of its duties to its Indian 
wards, and are not subject to taxa- 
tion by the territory of Alaska. The 
attempt of the temritory to levy and 
collect taxes on the said property or 
the packing company is ultra vires 
and void. Decree in favor of defend- 
ant and intervener and against the 
territory. Territory v. Annette Island 
Packing Co., 6 Alaska 585. 

50. U.S.—Educational Films Cor- 
poration of America v. Ward, 51 S.Ct. 
170, 282 U.S. 379, 75 L.Ed. 400, 71 A. 
LR. 1226 [aff 414° B.02d) 39575) St: 
Louis-San Francisco Ry. Co. v. Mid- 
dlekamp, 41 S.Ct. 489; 256 U.S. 226, 65 
L.Ed; 905; Union’ Pac. R. Co. v. Pen- 
iston, 18 Wall. 5, 21 L.Ed. 787; Lou- 
isville First Nat. Bank v. Kentucky, 
9 Wall. 353, 19 L.Ed. 701; Missouri, 
etc., R. Co. v. Meyer, 204 F. 140. 

Ill. Sanitary District of Chicago v. 
Young, 120 N.H. 818, 285 Ill. 351. 

Md.—Susquehanna Power Co. v. 
State Tax Commission, 151 A. 39, 159 
Md. 359 [appeal dism 51 S.Ct. 436]; 
Susquehanna Power Co. v. State Tax 
Commission, 151 A. 29, 159 Md. 334° 
a S.Ct. 434, 283 U.S. 291, 75 L.Ed. 

N,Y.—People v. Cantor, 187 N.Y.S. 
467, 114 Misc. 419. 

Ohio.—Woodlief  v. 21 
OhioCir.Ct.N.S. 385. 

Okl1.—Large Oil Co. v. Howard, 163 
P. 537, 63 Okl. 143. 

Porto Rico.—Macklin v. Hollander, 
1 Porto Rico Fed. 371. 

Tex.—Grayburg Oil Co. v. State, 
(Civ.App.) 286 S.W. 489 [aff (Commn, 
App.) 3 S.W.(2d) 427]. 

[a] Tax by state must directly 
and immediately constitute a burden 
on the governmental functions of the 
United States in order to be invalid. 
Grayburg Oil Co. v. State, (Tex.Civ. 
App.) 286 S.W. 489 [aff (Commn.App.) 
3 S.W.(2d) 427]. 

[b] Rule applied.—(i) That the 
lines of a railroad company were built 
and are operated under grants by con- 
gress does not affect the right of the 
state to tax its property, where the 
tax does not interfere with the per- 
formance of any service to the gov- 
ernment which may have been made a 
condition of the grants. Missouri, K. 
& T. Ry. Co. v. Meyer, 204 F. 140. 
(2) Tax may be laid on property of 
person or corporation which is agency 
or creature of government, so long 
as tax is not on its franchise or its 
operation. Northside Canal Co. v. 
State Board of Equalization, § F.(2d) 
739 [rev on other grounds 17 F.(2d) 
55]. (8) The Chicago drainage canal 
constructed primarily for drainage 
purposes, but used for the production 
of electric power, is subject to local 
assessment for taxation, although the 
canal is used for purposes of naviga- 
tion under requirements and regula- 
tions of the United States government 
imposed as a condition to the grant 
of a permit to destroy the Illinois 
& Michigan Canal for navigation pur- 
poses. Sanitary District of Chicago 
v. Young, 120 N.H. 818, 285 Ill. 351. 


Hopkins, 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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that a state®* or territorial5? tax upon the property 
of an agent of the federal government is not pro- 
hibited merely because it is the property of such 
an agent. So property owned and used by a private 
corporation for private business advantage in the 
exercise of a privilege or franchise granted by the 
United States may be subject to state taxation;®? 
but where the principle of immunity applies, it is 
not affected by the amount or character of the par- 
ticular tax, or the extent of the resulting interfer- 
ence.°* A private corporation cannot claim exemp- 
tion from taxation on this ground merely because 
it is employed more or less in the service of the 
United States, as for postal, military, and other pur- 
poses,°® although the state cannot tax its receipts 
derived from earrying the mails,®°* nor telegraphic 
messages sent by United States officers on public 
business;°* nor is a domestic corporation engaged 
in producing oil from lands leased by the United 
States an ageney of the federal government so as 
to be immune from state taxation.*§ 

Bridge over navigable river. A state may tax the 
right to maintain a bridge over a navigable river, 
although such bridge is primarily for interstate and 
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foreign commerce.5® 

Federal control as war measure. Property of a 
railroad, the control and operation of which was tak- 
en over by the United States as a temporary war 
measure was not exempt from state taxation, as 
an agency or instrumentality of the federal gov- 
ernment.°® So the right of an express company 
to do business over the lines of railroads under con- 
tract with the railroad companies did not cease to 
be taxable by the state when the federal govern- 
ment assumed control of the railroads.*1 Likewise 
the federal contro] and regulation of the coal in- 
dustry under the Lever Act of 1918 conferred no 
immunity from state taxation with respect to coal 
otherwise taxable under state laws.°? On the other 
hand, it has been held that a corporation, all of 
whose stock was purchased by the United States 
solely to secure a plant for the manufacture of war’ 


‘materials was not subject, during the period of the 


federal government’s exclusive ownership of the 
stock, to taxation on income’although another cor- 
poration, through which the United States purchased 
such stock and operated the corporation’s affairs, 
was required by the contract with the government 


(4) A power company developing a 
hydro-electric project under a federal 
license is not exempt from state taxa- 
tion since its capacity to perform its 
functions in the service of the federal 
government will not be impaired by 
the imposition of a tax. Susquehan- 
na Power Co. v. State Tax Commis- 
Sion, 151 A. 29, 159 Md. 334 [aff 51 S. 
Ct. 545). 

[ec] “Tax on property” distinguish- 
ed from “tax on operations.”—Exemp- 
tion of federal agencies from state 
taxation depends on whether the tax 
deprives them of power to serve the 
government, or hinders the efficient 
exercise of such power; and a tax 
upon their property has no such nec- 
essary effect, though a tax upon their 
operations is a direct obstruction to 
the exercise of federal powers. 
Whitehill v. Howard, 163 P. 947, 63 
Okl. 176; Large Oil Co. v. Howard, 
163 P. 537, 63 Okl. 143. 

51.. U.S.—Indian Motocycle Co. v. 
Un Ss pl, S:Ct., 601283 2OLS: 570," 715 
L.Ed. 1277; Henderson Bridge Co. v. 
“Henderson, 19 S:Ct. 553, 173 U-S. 592, 
4e 17.00. \8235 JUnion Pac.-R. Co; Vv. 
Peniston, 18 Wall. 5, 21 L.Ed. 787. 

Hawaii.—Cassels v. Wilder, 23 Ha- 
waii 358. 

Mont.—Mid-Northern Oil Co. v. 
Walker, 211 P. 353, 65 Mont. 414. 

N.Y.—People v. State Tax Commis- 
sion, 220 N.Y.S. 8, 219 App.Div. 401; 
People v. Cantor, 187 N.Y.S. 467, 114 
Misc. 419. 

Ohio.—Woodlief v. Hopkins, 2 Ohio 
App. 229, 21 OhioCir.Ct.N.S. 385. 

Okl.— Weir v. Jaybird Mining Co., 
232 P. 425, 104 Okl. 271 [rev on an- 
other ground 46 S.Ct. 592, 271 U.S. 
609, 70 L.Ed. 1112]; In re U.S. Smelt- 
ing, Refining & Mining Co., Gross Pro- 
duction Tax, 1919, 198 P. 615, 82 Okl. 
128; In re St. Louis Smelting & Re- 
fining Co., Gross Production Tax, 1919, 
198 P. 615, 82 Okl. 106; Protest of 
Bendelari, Gross Production Tax, 
19197 198 -P.* 6060 82 Okl. 97; Ine re 
Skelton Lead & Zinc Co.’s Gross Pro- 
duction Tax for 1919, 197 P. 495, 81 
Oki. 134. } 

Pa.—In re Tax on Liquid Fuels, 6 
Pa.Dist.&Co. 741. 

Porto Rico.—Macklin v. Hollander, 
i Porto Rico Fed. 371. 

Wyo.—Moore v. Beason, 51 P. 875, 
7 Wyo. 292. 

[a] Rule applied.—(1) Property 
which has acquired a situs within the 
jurisdiction of the state is not exempt 
from taxation by the state simply be- 
cause it is exclusively used by the 
owner in carrying out a contract with 
the government. Alward v. Johnson, 
51 S.Ct. 273, 282 U.S. 509, 75 L.Ed. 


496, 75 A.L.R. 9 [aff 281 PB. 389, 208 
Cal. 359]; Gromer v. Standard Dredg- 
ing Co., 32 S.Ct. 499, 224 U.S. 362, 56 
L.Ed. 801 [rev 5 Porto Rico Fed. 142]; 
Woodlief v. Hopkins, 4 OhioApp. 229, 
21) OnioCir. Ct: Nis. oso) LD. Ler Oise 
Smelting, ete., Co., Gross Production 
Tax, 198 (PL) 615,:.82' Ok]. 91235, In re 
St. Louis Smelting, ete., Co., Gross 
Production Tax, 198 P: 615, 82 Okl. 
106; Protest of Bendelari, Gross Pro- 
duction Tax, 198 P. 606, 82 Okl. 97. 
(2) The horses, wagons, and harness 
used by a contractor in transporting 
mails from a postoffice to substations 
and railway depots are not exempt 
from taxation by reason of the fact 
that they are property used exclusive- 
ly in the service of the federal gov- 
ernment. Woodlief v. Hopkins, su- 
pra. (3) So property used in the op- 
eration of an automotive stage line 
was not entitled to exethption from 
state taxation because used in connec- 
tion with the transportation of mails, 
there being no tax upon the contract 
for such transportation. Alward v. 
Johnson, 51 S.Ct. 273, 282 U.S. 509, 
75 L.Ed. 496, 75 A.L.R. 9 [aff 281 P. 
389, 208 Cal. 359]. 

{[b] Army officer’s automobile not 
exempt because he uses it in the per- 
formance of, his official duties. Cas- 
sels v. Wilder, 23 Hawaii 358. 

[c] Source of federal agency being 
in federal government does not force 
conclusion that means by which agen- 
cy is exercised is part thereof and not 
subject to state authority for ‘taxa- 
tion. Skelton Lead & Zine Co. v. 
Harr, 230 P. 691, 104 Ok]. 137. 

52. Gromer y. Standard Dredging 
Co., 32 S.Ct. 499, 224 U.S. 362, 56 L. 
Ed. 801. 

[a] Tlustration.—The use of ma- 
chinery and boats in the harbor of 
San Juan, Porto Rico, in the perform- 
ance of'a dredging contract with the 
United States, does not exempt them 
from taxation. Gromer v. Standard 
Dredging Co., 32 S.Ct. 499, 224 U.S. 
362, 56 L.Ed. 801. 

53. Susquehanna Power Co. v. 
State Tax Commission of Maryland, 
Hi eC nao Zeon esa 20d Dads Ws 
1042 [aff 151 A. 29, 159 Md. $34]. 

[a] Submerged lands of power 
company, constructing a dam across 
a navigable river under federal li- 
cense, are subject to state taxation. 
Susquehanna Power Co. v. State Tax 
Commission of Maryland, 51 S.Ct. 434, 
283 U.S. 291, 75 L.Ed. 1042 [aff 151 A. 
29, 159 Md. 334]. 

Taxation of franchises and rights 
granted by United States generally 
see infra §§ 374, 375. 

54 Indian Motocycle Co. v. U. S., 


51 S:Ct. 601, 283. U:S: 570, 275 Wd. 
1277; Mid-Northern Oil Co. v. Walk- 
er, 211 P. 353, 65 Mont. 414. 

55. Fidelity, etc., Co. v. Common- 
wealth cf Pennsylvania, 36 S.Ct. 298. 
240 U.S. 319, 60 L.Ed. 664 [aff 90 A. 
437, 244 Pa. 67]; Central Pac. R. Co. 
v. People, 16 S.Ct. 766, 162 U.S. 91, 
40 L.Ed. 903; Henderson Bridge Co. v. 
Henderson, 12 S.Ct. 114, 141 U.S. 679, 
35 L.Ed. 900; Thomson v. Union Pac. 
Re. Co. 9 oWalls CULS)% 579; 19 hd! 
792; Santa Clara County v. Southern 
Pac. R. Co., 18 F. 385, 9 Sawy. 165 
[aff 6 S.Ct. 1132, 118 U.S. 394, 30 L.Ed. 
118]; Huntington v. Central Pac. 
R. Co., 12 F.Cas.No. 6,911, 2 Sawy. 
503; Baltimore Shipbuilding, etc., Co. 
v. Baltimore, 54 A. 623, 97 Md. 97 [aff 
AHS Ct.050,¢ 195  ULSe Sib, 49 ricenids 
242]; People v. New York Tax, etc., 
Com’rs, 48 Barb. (N.Y.) 157; Western 
Union Tel. Co. v. Richmond, 26 Gratt. 
(67 Va.) 1: 

[a] Surety company executing 
bonds required by United States un- 
der Act Aug. 13, 1894, does not be- 
come a federal instrumentality, ex- 
empt from a state tax exacted from 
foreign corporations on premiums re- 
ceived. Fidelity & Deposit Co. of 
Maryland v. Commonwealth of Penn- 
Sylvania, 36 S.Ct. 298, 240 U.S. 319, 60 
L.Ed. 664 [aff 90 A. 437, 244 Pa. 67]. 

Corporations created by United 
States see infra § 376. 

Franchise granted by United States 
see infra § 374. ( 

56. Com. v. Lehigh Valley R. Co., 
4 Dauph. Co. (Pa.) 174; Western Un- 


ion Tel. Co. v. Richmond, 26 Gratt. 
(OF Make 
57. Western Union Tel. Co. v. Tex- 


as, 105 U.S. 460, 26 L.Ed: 1067; San 
Francisco v. Western Union Tel. Co., 
oh P70, 96-Cal. 1,40 2 Ob RAL so: 

58. Mid-Northern Oil Co. v. Walk- 
er, 211 P. 353, 65 Mont. 414. 

59. People ex rel. Niagara Falls 
International Bridge Co. v. State Tax 
epanvesian, 170 N.Y.S. 997, 108 Misc. 
6 


60. Armstrong v. Emmerson, 132 
N. E6768, 300. TL. 54, 18-A E.R 6935 
Wabash R. Co. v. Board of Review 
of Cook County, 123 N.E. 259, 288 Ill. 
159 [error dism 41 S.Ct. 218, 254 U.S. 
666, 65 L.Ed. 465]; People v. Keokuk 
& Hamilton Bridge Co., 122 N.H. 467, 
287 Ill. 246; Southern R. Co. v. Com- 
monwealth, 38 S.W.(2d) 696, 238 Ky. 
638 [aff 52 S.Ct. 160, 284 U.S. 338}. 

61. Southern Express Co. v. Spig- 
ener, 110 S.E. 403, 118 S.C. 413 [error 
dism 42 S.Ct. 186, 257 U.S. 669, 66 
L.Ed, 427]. ‘ 

62. Pennsylvania Coal Co. y. Sad- 
dle River ., Bergen County, 114 A. 
157, 96 N.J.Law 40. 
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to complete all outstanding contracts.®* So, where 
a corporation was formed under state laws to erect 
houses for workers in industries essential to national 
defense, all capital stock being owned by the United 
States, land acquired by such corporation within a 
city, and dwellings erected therein, were held not sub- 
ject to state taxation®* even after the termination 
of the war.*® So it has been held that where a coke 
plant operated by the federal} government during 
the World War was sold to a corporation after 
termination of the war, the interest of the corpora- 
tion was not taxable by the state before title passed 
from the United States by final payment of the 
price.°® 

[§ 371] b. Salaries of Federal Officers. A state 
cannot lay any tax on the office of a judicial, mil- 
itary, or civilian officer of the United States or on 
the salary or income he derives from it.°7 But the 
general rule does not prevent the taxation of money 
or property after it has lost its identity as salary 
and become part of the general estate of the own- 
er,*® and a person’s mere official character does not 
exempt him from paying taxes on his real or person- 
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al property other than his salary or emoluments.°° 

Who are federal officers. A clerk in a post office, 
who is appointed deputy postmaster, and his ap- 
pointment approved by the postmaster-general, is not 
an officer of the United States so as to render im- 
mune from taxation his income derived from his em- 
ployment as clerk,’° and the mere licensing of a mer- 
chant under the United States revenue law does not 
make him an officer of the United States within the 
immunity rule.74 

[§ 372] ¢. Bonds and Other Securities Issued by 
United States—(1)- In General. The immunity from 
state taxation of the means and instrumentalities 
of the United States, under the fundamental rule 
above stated,72 extends to the bonds, stock, certifi- 
cates of indebtedness, or other obligations issued by 
the United States as security for loans contracted by 
the general government under its constitutional 
power to borrow money,** since the exercise of such 
power of taxation would interfere with and possibly 
destroy the power of congress to borrow money on 
the credit of the United States;** and this immuni- 
ty applies to the income derived from such obliga- 


“63. De La Vergne Mach. Co. v. 
State Tax Commissioner, 207 N.Y.S. 
G80, 211 App.Div. 227 [aff 150 N.E. 536, 
dd ON Ve Die]. 

64. U. S. Housing Corporation v. 
City of Watertown, 186 N.Y.S. 309, 
113 Misc. 679. 

65. U. H. Housing Corporation v. 
City of Watertown, supra. 

66. Peo. v. Burke 217 N.Y.S. 803, 
128° Misc. 195 [aff 220 N.Y.S. 882, 222 
App.Div. 790 (aff 162 N.E. 503, 248 
IN Y=" 507)9: - 

[a] In liquidating affairs incident 
to prosecution of World War, the fed- 
eral government was entitled to same 
protection against illegal taxation as 
when instrumentalities were actual- 
ly employed in prosecution of war. 
Peo. v. Burke, 217 N.Y.S. 803, 128 
Misc. 195 [aff 226 N.Y.S. 882, 222 App. 
Div. 790, and aff 162 N.H. 503, 248 N. 
YOO ds 

67. U.S.—Dobbins v. Erie County, 
16 Pet. 435, 10 L.Ed. 1022. 

La.—City of New Orleans v. Salmen 
Brick & Lumber Co., 66 So. 237, 1385 
La. 828. 

Mass.—In re Opinion of the Justic- 
es, 170 N.E. 800. 

N.C.—Purnell v. Page, 45 S.E. 534, 
ds 3yN. Cl 5. 

Pa.—Ulsh v. Perry County, 7 Pa. 
Dist. 488. See In re Tax on Liquid 
Fuels, 6 Pa.Dist.&Co. 741 (where the 
principle was applied to the salary 
of a federal employee). 

[a] Reason for rule.—The salary 
of a federal officer is the means by 
which his services are procured and 
retained, and its taxation by a state 
would burden the exertion by the 
United States of powers belonging to 
the latter. Indian Motocycle Co. v. 
Weess051 Si Ct.. 601,283 SU.S.570/764 
L.Ed. 1277. 

[b] In Canada a provincial legis- 
lature has no power to impose a tax 
on the official income of an officer of 
the dominion government, or to confer 
such a power on its municipalities. 
Leprohon v. Ottawa, 2 Ont.A, 522. 

[ce] In Australia a state of the 
commonwealth cannot tax the salary 
of an officer of the commonwealth. 
Commissioners of Taxation v. Baxter, 
4 Austr.C.L.R. 1087; Deakin v. Webb, 
1 Austr.C.L.R. 585. 

68. Dyer v. Melrose, 83 N.E: 6, 197 
Mass. 99, 125 Am.S.R. 330, 34 L.R.A. 
N.S. 1215 [aff 30 S.Ct. 410, 215 U.S. 
594, 54 L.Ed. 341]. 

_ [a] Money which one has in bank 
is not exempt from taxation because 
it was derived from his salary as a 
federal officer. Dyer v. Melrose, 83 
N.E. 6, 197 Mass. 99, 125 Am.S.R. 330, 


34 L.R.A.N.S. 1215 [aff 30 S.Ct. 410, 
215 U.S. 594, 54 L.Ed. 341]. 


aon Finley v. Philadelphia, 32 Pa. 
70. Melcher y. Boston, 9 Metc. 
(Mass.) 73. 
71. State v. Bell, 61 N.C. 76. 
72. See supra § 370. 
73. U.S.—State of Missouri ex rel. 


Missouri Ins. Co. v. Gehner, 50 S.Ct. 
326, 281 U.S. 313, 74 L.Ed. 870 [rev 
15 S.W.(2d). 334, 322 Mo. 339]; Macal- 
len Co. v. Commonwealth of Massa- 
chusetts, 49 S.Ct. 432, 279 U.S. 620, 73 
L.Ed, 874, 65 A.L.R. 866 [rev 163 N.E. 
75, 264 Mass. 396 and reh den 50 S.Ct. 
14, 280 U.S. 518, 74 L.Ed. 585]; North- 
western Mut. Life Ins. Co. v. State 
of Wisconsin, 48 S.Ct. 55, 275 U.S. 136, 
72 L.Ed. 202 [mandate conformed to 
218 N.W. 98, 195 Wis. 192, and rev 207 
N.W. 430, 434, 189 Wis. 1038, 114]; 
Miller v. City of Milwaukee, 47 S.Ct. 
280, 272 U.S. 713, 71 L.Ed. 487; Bank 
of Commerce v. New York, 2 Black 
620;.. LT. Likid. (451,25 -How.Pr.:293 
Banks v. Mayor, 7 Wall. 16, 19 L.HKd. 
57) rev. 37 N.Y...9,,4 Transer.A., 124]; 
New York v. New York City Tax 
Com’rs, 2 Wall. 200, 17 L.Ed. 7938, 25 
How.Pr. 9; Weston y. Charleston, 2 
Pet. 449, 7 L.Ed. 481; Bunn vy. Will- 
cuts, 29 F.(2d) 132 [aff 35 F.(2da) 29, 
and rev on other grounds 51 S.Ct. 125, 
282 U.S. 216, 75 L.Ed. 304, 71 A.L.R. 
1260]; Carroll v. Perry, 5 F.Cas.No. 
2,456, 4 McLean 25. 

Ark.—First Nat. Bank v. Board of 
Equalization of Independence County, 
122 S.W. 988, 92 Ark. 335. 

Iowa.—German American Sav. 
Bank v. Burlington, 7 N.W. 105, 54 
Iowa 609. 

Kan.—Hodgins v. Board of Com’rs 
of Shawnee County, 255 P. 46, 123 
Kan. 246; Farmers’ & Bankers’ Life 
Ins. Co. v. Anderson, 232 P. 592, 117 
Kan. 451; Western Automobile Ins. 
Co. v. Lyon, 210 P. 1117, 112 Kan. 384. 

Ky.—Commonwealth Bank y. Com., 
9 Bush 46; Com. vy. Morrison, 2 A.K. 
Marsh, 75. 

Mont.—Montana Nat. Bank of Bill- 
ings v. Yellowstone County, 252 P. 
876, 78 Mont. 62 [rev on another 
ground 267 P. 304, 82 Mont. 380 in 
conformity to mandate of 48 S.Ct. 
331, 276 U.S. 499, 72 L.Ed. 673]. 

Neb.—In re First Nat. Bank of 
Aurora, 171 N.W. 912, 103 Neb. 280; 
Dixon County v. Halstead, 37 N.W. 
621, 23 Neb. 697. 
sues eee of Justices, 53 N.H. 

N.J.—Howard Say. Inst. v. Newark, 
44 A. 654, 63 N.J.Law 547; Mutual L., 
etc., Ins. Co. v. Haight, 34 N.J.Law 


128; Newark City Bank v. Newark 
apt Ward Assessor, 30 N.J.Law 

N.Y:—People v. Home Ins. Co., 92 N. 
Y. 328 [aff 16 N.Y.Wkly.Dig. 304, and 
aff 8 S.Ct. 1385, 119 U.S. 129, 30 L.Ed. 
350, 10 S.Ct. 598, 134-U.S. 594,33 L. 
Ed. 1025]; People v. New York Tax, 
etc., \Com’rs, 90 N.Y. 63; Monroe 
County Sav. Bank v. Rochester, 37 N. 
Y. 365, 4 Transcr.A. 478; People vy. 
New York Tax., etc., Com’rs, 41 How. 
Pre 459: 

N.C.—Wachovia Bank & Trust Co. 
v. Nash County, 146 S.E. 861, 196 
NEG.” 7104. 

_Ohio.—Chisholm vy. Shields, 21 Ohio 
Cir.Ct. 231, 11 OhioCir.Dec. 361 (hold- 
ing, however, that there was no taxa- 
tion of United States bonds). 

Pa.—Pittsburg v. Pittsburg First 
Nat. Bank, 55 Pa. 45; Com. v. Provi- 
dent Life, etc., Co., 9 Pa.Dist. 479. 

Tenn.—General Securities Co. vy. 
Mee pote 29 S.W.(2d) 662, 161 Tenn. 

Tex.—City of Waco v. Texas Life 
Ins. Co., (Commn.App.) 248 S.W. 315 
[aff (Civ.App.) 228 S.W. 245]. : 

74. State v. Gehner, 50 S.Ct. 326, 
281 U.S. 318, 74 L.Ed. 870 [rev 15 S. 
W.(2d) 334, 322 Mo. 339]; Macallen 
Co. v. Commonwealth of Massachu- 
setts,. 49 S.Ct... 432) 279 U.S) 2620; 73 
L.Ed. 874, 65 A.L.R. 866 [rev 163 N.E. 
75, 264 Mass. 396 and reh den 50 S. 
Ct. 14, 280 U.S. 518, 74 L.Ed. 585]; 
Banks vy. Mayor, 7 Wall. (U.S.) 16, 19 
L.Ed. 57 [rev 37 N.Y. 9]; Bank of 
Commerce v. New York, 2 Black (U. 
S.) 620, 17 L.Ed. 451, 25 How.Pr. 9; 
Weston vy. Charleston, 2 Pet. (U.S.) 
449, 465, 7 L.Ed. 481; Commonwealth 
Bank v. Com., 9 Bush (Ky.) 46. 

“The basis of this exemption is the 
fact that a’tax upon the obligations. 
of the United States is virtually a tax 
upon the credit of the government, 
and upon its power to raise money 
for the purpose of carrying on its 
civil and military operations. The 
efficiency of the government service 
cannot be impaired by a taxation of 
the agencies which it employs for 
such service, and, as one of the most 


valuable and best known of these: 


agencies is the borrowing of money, 
a tax which diminishes in the slight- 
est degree the value of the obligations 
issued by the government for that 
purpose impairs pro tanto their mar- 
ket value.” Hibernia Savings & Loan 
Society v. City and County of San 
Francisco, 26 S.Ct. 265, 266, 200 U.S. 
310, 60 L.Hd. 495. 

“Congress has power ‘to borrow 
money on the credit of the United 


_ For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 372] ; ; 


tions‘® and to the premium which government bonds 
may bear, that is, the excess of their market value 
over their par value.’® It is immaterial whether the 
state attempts to tax securities of the federal gov- 
ernment directly or indirectly,77 and any method of 
computing the net value of an owner’s taxable prop- 
erty which takes into consideration the value of such 
securities violates the rule of immunity.7$ 
a state tax on property measured by the net income 
therefrom, including income derived from United 
A franchise or ex- 
cise tax may, however, be measured by the value of 
income, although a part of such income is derived 
So, in the ease of 
inheritance taxes, which are held to be taxes on the 
privilege of succeeding to the inheritance, and not 
taxes on the property affected,*! the inclusion of 
United States securities in the valuation of the es- 
tate for the purpose of ascertaining the amount of 
the tax is a valid exercise of the legislative power 
of the state and does not constitute a taxation of 
The immunity of United States 
securities applies even though the taxpayer’s purpose 


States securities, is invalid.7® 


from United States securities.®° 


such securities.$? 


States.’ The stock it issues is the 
evidence of a debt created by the ex- 
ercise of this power. The tax in 
question is a tax upon the contract 
subsisting between the government 
and the individual. It bears directly 
upon that contract, while subsisting 
and in full force. The power operates 
upon the contract, the instant it is 
framed, and must imply a-right to 
affect that contract. If the states 
and corporations throughout the Un- 
ion possess the power to tax a con- 
tract for the loan of money, what 
shall arrest this principle in its ap- 
plication to every other contract? 
What measure can government adopt, 
which will not be exposed to its influ- 
ence?” Weston y. Charleston, supra. 

“A state tax; however small, upon 
such securities or interest derived 
therefrom, interferes or tends to in- 
terfere with the constitutional power 
to borrow money on the credit of the 
United States, and constitutes a bur- 
den upon the operations of govern- 


ment, and carried far enough would. 


prove destructive.” Macallen Go, ive 
Commonwealth of Massachusetts, 49 
S.Ct. 432, 433, 279 U.S. 620, 73 L.Ed. 
874, 65 A.L.R. 866 [rev 163 N.E. 75, 
264 Mass. 396 and reh den 50 S.Ct. 
14, 280 U.S. 518, 74 L.Ed. 585]. 

75. Macallen Co. v. Commonwealth 
of Massachusetts, supra; National 
Tifes ins. Covi ‘U. Si, 48 SiCt 591, 
277 U.S. 508, 72 L.Ed. 968 [rev 63 
Ct.Cl. 256]; Opinion of Justices, 53 
N.H. 634; People v. Home Ins. Co., 
92 N.Y. 328 [aff 16 N.Y.Wkly.Dig. 304, 
and aff 8 S.Ct. 1385, 119 U.S. 129, 30 
L.Ed. 350, 10 S.Ct. 593, 134 U.S. 594, 
33 L.Ed. 1025]; Sed yv. State, 86S. 
? 15 Tenn. s : 
Witt has been the settled doctrine 
here that where the principal is ab- 
solutely immune, no valid tax can 
be laid upon incame arising there- 
from. To tax this would amount 
practically to laying a burden on the 
exempted principal. Accordingly if 
the challenged act, whatever called, 
really imposes a direct charge upon 
‘interest derived from United States 
ponds, it is pro tanto void. North- 
western Mut. Life Ins. Co. v. State 
of Wisconsin, ean ‘55, 56, 275 U.S. 

2 Eid. Z 
a People v. New York Tax, etc., 
Com’rs, 90 N.Y. 63 [disappr on this 
point People v. New York Tax, .6tes, 
Com’rs, 76 N.Y. 64]; Rhode Island 
Hospital Trust. Co. v. Armington, 41 
A. 570, 21 RI. 338. 

77, U.S.—Bank of Commerce v. 
New York, 2 Black 620, 17 L.Ed. 451, 
25 How.Pr. 9; Weston v. Charleston, 
2 Pet. 449, 7 L.Ed. 48; City of Dallas 
v. Higginbotham-Bailey-Logan Co., 37 


ma 
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Hence 


stamps. 


F.(2d) 513. 

Kan.—Hodgins v. Board of Com’rs 
of Shawnee County, 255 P. 46, 123 
Kan. 246. 

Ky.—Commonwealth Bank vy. Com., 
9 Bush 46. 

Mich.—Packard Motor Car Co. v. 
City of Detroit, 205 N.W. 108, 232 
Mich. 250; Packard Motor Car Co. v. 
City of Detroit, 205 N.W. 106, 232 


Mich, 245. 

Mont.—Montana Nat. Bank of. Bill- 
ings v. Yellowstone County, 252 P. 
876, 78 Mont. 62 [rev on another 
ground 267 P. 304. 82 Mont. 380 in 
conformity to mandate of 48 S.Ct. 331, 
276 U.S. 499, 72 L.Ed. 673]. 
ReNbHs-O pation of Justices, 53 N.H. 

4, 

N.Y.—People v. New York Tax, ete., 
Com’rs, 90 N.Y. 63. 

[a] Whether taxed eo nomine or 
included in aggregate valuation of 
the taxpayer’s property or capital of 


‘a corporation a state tax upon securi- 


ties of/the United States is invalid. 
Bank of Commerce v. New York, 2 
Black -(U.S.) 620,17 “L:Ed. 451 25 
How.Pr. 9; Hodgins v. 
Com’rs of Shawnee County, 255 P. 
46, 123 Kan. 246; Commonwealth Bank 
v. Com., 9 Bush (Ky.) 46; Opinion of 
Justices, 53 N.H. 634; People v. New 
York Tax," ete, Com’rs;.90° N.Y. 63: 

78. State of Missouri ex rel. Mis- 
souri Ins. Co, v. Gehner, 50 S.Ct. 326; 
281 U.S. 313, 74 L.Ed. 870 [rev 15 S.W. 
(2d) 334, 322 Mo. 339]; Miller v. City 
of Milwaukee, 47 S.Ct. 280, 272 U.S. 
718, 715, 71 L.Ed. 487. 

“If the avowed purpose or self-evi- 
dent operation of a statute is to fol- 
low the bonds of the United States 
and to make up for its inability to 
reach ‘them directly by indirectly 
achieving the same result, the statute 
must fail even if but for its purpose 
or special operation it would be per- 
fectly good. . . A tax very well 
may be upheld as against any casual 
effect it may have upon the bonds of 
the United States when passed with 
a different intent and not aimed at 
them, but it becomes a more serious 
attack upon their immunity when 
they are its obvious aim.” Miller v. 
City of Milwaukee, supra. 

[a] “Neither ingenuity in calcula- 
tion nor form of words in state enact- 
ments can deprive the owner of the 
tax exemption established for the 
benefit of the United States.” State 
of Missouri ex rel. Missouri Ins. Co. 
v. Gehner, 50 S.Ct. 326, 328, 281 U.S. 
313, 74 L.Hd. 870 [rev 15 S.W.(2d) 334, 
322 Mo. 339]. 

79. Burr v. Chase, 289 P. 551, 157 
Wash. 393; Aberdeen Savings, etc., 
Assow v. Chase, 289 P. 536, 157 Wash. 


Board of |- 
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in purchasing the securities was to avail himself of 
the interest which he would receive, as an offset to 
that which he would pay upon money borrowed for 
the purchase and thereby eseape taxation under the 
peculiar taxing system of the state.8? 
one purchases in good faith government bonds by 
check against his bank deposit which would have 
been liable to taxation had he owned the deposit on 
the subsequent date for listing his property, the 
bonds are not taxable on the ground that the state 
was defrauded.*¢ 

Money or property obtained by pledge of United 
States bonds is subject to taxation by the state.§> 

United States currency and internal revenue 
A state has no power to tax United States 
currency in the form of treasury notes, “green- 
backs,” or gold and silver certificates,®* or national 
bank notes,** unless such power is conferred by act 
of congress,** although United States notes depos- 
ited in'a bank could be taxed as a credit belonging 
to the depositor, unless they were placed there un- 
der a special form of deposit requiring return of the 
identical notes.®® 


So, where 


For similar reasons internal reve- 
351, 71 A.L:R. 232. And see infra 
§ 373. ° 


_ 80. General Securities Co. v. Wil- 

liams, 29 S.W.(2d) 662, 161 Tenn. 50. 
Corporate capital invested in Unite 

States securities see infra § 373. 

81. See infra XXI. 

82. Educational Films Corp. v. 
Ward,51-5S.Ct. 170, -282 US. 379, 75 
L.Ed. 400, 71. A.L.R. 1226 [aff 41 F. 
(2d) 395]; Wallace v. Myers, 38 F. 
184; Matter of Plummer, 57 N.E. 
1122, 161 N.Y. 681; Matter of Sher- 
man, 4/467. Nib. 1032,.-1538 AN. Yuy 15 3s 
Strode v. Commonwealth, 52 Pa. 181. 

“The tendency both of the federal 
and state courts has been in the di- 
rection of limiting the operation of 
this immunity and to uphold state 
statutes imposing taxation, which, 
although operating indirectly upon 
property in government securities, 
were enacted for another purpose, and 
where the indirect taxation was mere- 
ly an incident to the exercise by the 
state of an acknowledged power of 


government.” Matter of Sherman, 
supra. ; 
83. Dallas v. Higginbotham-Bai- 


ley-Logan Co., 37 F.(2d) 513. 
84. Wachovia Bank & Trust Co. v. 
Nash County, 146 S.E. 861, 196 N.C. 


704. 
Hooper v. State, 37 So. 662, 141 
Ala. 111; People v. Flushing, 3 N.Y. 
St. 148. 
86. U.S.—New York v. New York 
County, 7 Wall. 26, 19 L.Ed. 60 [rev 


ST INGY. (207. 

Ind.—Crowder v. Riggs, 53 N.E. 
1019, 153 Ind. 158; Ogden v. Walker, 
59 Ind. 460; Montgomery County v. 
Elston, 32 Ind. 27, 2 Am.R. 327. 

Iowa.-—_Campbell v. Centerville, 29 
N.W. 596, 69 Iowa 439. 

Miss.—Horne vy. Green, 52 Miss. 452. 

N.J.—Howard Sav. Inst. v. New- 
ark, 44 A. 654, 63 N.J.Law 547. 

Ohio.—Patton v. Commercial Bank, 
10 OhioS.&C.P. 321, 7 OhioN.P. 401. 


87. Horne v. Green, 52 Miss. 452. 
88. Crowder v. Riggs, 53 N.E. 1019, 
153 Ind. 158; Howard Sav. Inst. v. 


Newark, 44 A. 654, 68 N.J.Law 547; 
Patton v. Commercial Bank, 10 Ohio 
S.&C.P. 321, 7 OhioN.P. 401. 

[a] Authority to tax (1) was con- 
ferred by Act Aug. 13, 1894. 28 U.S. 
St. at L. 278. (2) But in the absence 
of a state statute enacted subsequent- 
ly to the federal statute of 1894, and 
providing for the taxation of such 
notes, they remain exempt from taxa- 
tion. Howard Sav. Inst. v. Newark, 
44 A. 654, 63 N.J.Law 547. 

g9. Carpenter v. Lewis, 9 OhioS.& 
C.P. 498, 6 OhioN.P. 468; Griffin v. 
Heard, 14 S.W. 892, 78 Tex. 607. 
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nue stamps are not taxable under state laws, even 
when in the hands of a dealer in quantities kept for 
sale.°° 

Obligations of territories. A state has no power 
to tax bonds issued by the municipalities of any of 
the territories in the hands of the holders.°* : 

[§ 373] (2) Corporate Capital Invested in United 
States Securities.?? Any portion of the capital 
stock of a bank or other corporation which has been 
invested in United States bonds is not subject to 
state taxation,®? although the undivided profits of 
a national bank, beyond the amount required by law 
to be kept as a. surplus fund, are taxable even when 
invested in United States securities;°* and it has 
been held that a bank could not escape taxation 
merely by investing a portion of its assets, equiva- 
lent to the surplus of its assets over its debts, in Unit- 
ed States securities, but that such securities, al- 
though not themselves taxable, should be counted 
as assets for the purpose of offsetting the indebted- 
ness to that extent.°° A state tax on the property 
of a corporation, measured by its net income, is 
invalid where a part of such income is derived from 
United States securities®® if the real purpose is 
to lay a tax on such securities or the income there- 
from,®? and the same rule has been applied to the 
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taxation of the gross ineome of corporations where 
such income includes the income from government 
securities.°® . f ' 

Tax on corporate franchise. The rule of immuni- 
ty of corporate capital which has been invested in 
United States securities®® does not apply where the 
tax is laid, not upon the capital or the property of 
the corporation, but upon its franchises,t and a tax 
imposed on the exercise of corporate privileges may 
be measured by income from the property of the 
corporation although a part of such income is de- 
rived from securities issued by the United States.” 

[§ 374] d. Franchises, Patents, and Other Rights 
Granted by United States—(1) Franchises. The 
states have no power to impose any taxes on fran- 
chises granted to corporations by the laws of the 
United States,? and the invalidity of a state tax on 


_ this ground depends on whether such tax is in fact 


a tax on a federal franchise.* A ratification or con- 
firmation by congress of a franchise granted by a 
local legislature has only the same effect as a prior 
authorization, and does not make such a franchise 
one granted by congress within the rule of immu- 
nity.® 

Railroad companies. A railroad company is not 
subject to state taxation on a franchise granted by 


90. Palfrey v. Boston, 101 Mass. 
329, 3 Am.R. 364. 

91. Farmers’ & Mechanics’ Sav. 
Bank of Minneapolis v. State of Min- 
nesota, 34 S.Ct. 354, 232 U.S. 516, 58 
a 706 [rev 130 N.W. 445, 114 Minn. 


5]. 

[a] Admission of Oklahoma to Un- 
ion did not deprive the holders of 
bonds issued by municipalities in the 
Indian territory and the territory of 
Oklahoma of exemption from state 
taxation. Farmers’ & Mechanics’ Sav. 
Bank of Minneapolis v. State of Min- 
nesota, 34 S.Ct. 354, 232 U.S. 516, 58 
ead 706 [rev 130 N.W. 445, 114 Minn. 


by. 

92. Shares of stockholders in bank 
whose capital is invested in United 
States securities see supra § 277. 

93. U.S.—Home Sav. Bank v. Des 
Moines, 27 S.Ct. 571, 205 U.S. 5038, 51 
L.Ed. 901; Louisville First Nat. Bank 
v. Kentucky, 9 Wall. 353, 19 L.Ed. 
701; New York vy. New York Tax 
Com’rs, 2 Wall. 200, 17 L.Ed. 793; New 
York Commerce Bank y. New York, 2 
lack 620, 17 L.Ed. 451; 25 How. 

re 9: 

Ala.—Sumter County v. Gainesville 
Nat. Bank, 62 Ala. 464, 34 Am.R. 30. 
Tll.—Chicago v. Lunt, 52 Ill. 414. 

Ind.—Whitney vy. Madison, 23 Ind. 
331; Beard of People’s Savings Bank, 
101 N.B. 325, 53 Ind.App. 185. 

Iowa.—Security Sav. Bank v. Car- 
roll, 103 N.W. 379, 128 Iowa 230; Ot- 
tumwa Sav. Bank v. Ottumwa, 63 N. 
W. 672, 95 Iowa 176; German Ameri- 
can Sav. Bank y. Burlington, 7 N.W. 
105, 54 Iowa 609. ° 

Kan.—Farmers’, etc., Life Ins. Co., 
232 P. 592, 117 Kan. 451. 

La.—New Orleans v. New Orleans 
Canal, ete., Co., 29 La.Ann. 851 [aff 
99 U.S. 97, 25 L.Ed. 409]. 

Mass.—Com. y. Provident Sav. Inst., 
12 Allen 312 [aff 6 Wall. (U.S.) 611, 18 
L.Ed. 907}. 

Mo.—State v. Rogers, 79 Mo. 283; 
St. Louis Bldg., etc., Assoc. v. Light- 
ner, 42 Mo. 421. 

Mont.—Hast Helena State Bank y. 
Rodgers, 236 P. 1090, 73 Mont. 210. 

Neb.—In re First Nat. Bank of 
Aurora, 171 N.W. 912, 103 Neb. 280. 

N.J.—State v. Newark, 39 N.J.Law 
380; Mutual Life, ete, Ins. Co. v. 
Haight, 84 N.J.Law 128; Newark 
City Bank y. Newark Fourth Ward 
Assessor, 30 N.J.Law 13. 

N.Y.—People v. Barker, 47 N.E. 973, 


154 N.Y. 128; British Commercial L.1 S.Ct. 593, 184 U.S. 594, 33 L.Ed. 1025; 


Ins. Co. v. New York Tax, etc., Com’rs, 
3L-N-Y. (32,) 1 Abb-Dec! 199; Keyes 
308, 18 Abb.Pr. 118, 28 How.Pr. 41; 
People v. Norton, 65 N.Y.S. 992, 53 
App.Div. 557; International L, Assur. 
Soc. v.’ Tax Com’rs; 28 ‘Barb. 3138, 17 
How.Pr. 206 [aff 31 N.Y. 32, 18 Abb. 
Pr. 118, 1<Abb.Dec. 199, 28 How.Pr: 
41, 1 Keyes 303]. 

Pa.—Com. v. Provident Life, ete., 
Co., 9 Pa.Dist. 479. 

Utah.—Salt Lake City Nat. Bank v. 
Golding, 2 Utah 1. 

W.Va.—Martinsburg Old Nat. Bank 
v. State, 52 S.E. 494, 58 W.Va. 559, 3 
L.R.A.N.S. 584. 
' [a] RBule applied requiring insur- 
ance companies to pay tax on value 
of assets in excess of required reserve 
and unpaid claims, if construed to re- 
quire reserve and unpaid claims to be 
reduced by proportion that value of 
government bonds bears to total as- 
sets, is invalid. State of Missouri ex 
rel. Missouri Ins. Co. v. Gehner, 50 
S.Ct. 326, 281 U.S. 313, 74 L.Ed. 870 
[rev 15 S.W.(2d) 334, 322 Mo. 339]. 


94. Concord First Nat. Bank vy. 
Concord; ; 59: N.H. 75. 
95. State v. Assessor, 37 La.Ann. 


850; New Orleans v. New Orleans Ca- 
nal, ete., Co., 29 La.Ann. 851 [aff 99 
U.S. 97, 25 L.Ed. 409]. 

96. United Diversified Securities 
Corporation y. Chase, 289 P. 554, 157 
Wash. 699; Washington Mut. Sav. 
Bank vy. Chase, 289 P. 555, 157 Wash. 
698; In re Washington Mut. Sav. 
Bank, 289 P. 555, 157 Wash. 698 [reh 
den 290.P. 697, 157. Wash. 351, 71. AL. 
R. 232]; Burr v. Chase, 289 P. 551, 157 
Wash. 393; Aberdeen Savings & Loan 
Ass’n y. Chase, 289 P. 536, 157 Wash. 
351, 71 A.L.R. 232. 

$7. Macallen Co. v. Commonwealth 
of Massachusetts, 49 S.Ct. 432, 279 U. 
S. 620, 631, 73 L.Ed. 874, 65 A.L.R. 
866 [rev 163 N.H. 75, 264 Mass. 396 
and reh den 50 S.Ct. 14, 280 U.S. 513, 
74 L.Ed. 585]; Miller v. City of Mil- 
waukee, 47 §.Ct. 280, 272 U.S. 713, 715, 
71 L.Wd. 487. 

98. Northwestern Mut. Life Ins. 
Co. v. State of Wisconsin, 48 S.Ct. 55, 


275 U.S. 136, 72 L.Ed. 202 [mandate. 


conformed to 218 N.W. 98, 195 Wis. 
192, and rev 207 N.W. 4380, 434, 189 
Wis. 108, 114]. 

99. See supra text and note 93. 

1. Home Ins. Co. v. New York, 10 


Home Ins. Co. v. New York, 8 S.Ct. 
1385, 119 U.S. 129, 30 L.Ed. 350; Ham- 
ilton Mfg. Co. v. Massachusetts, 6 
Wall. (U.S.) 632,18 L.Ed. 904; Provi- 
dent Sav. Inst. v. Massachusetts, 6 
Wall. (U.S.) 611, 18 L.Ed. 907; Con- 
necticut Sav. Soe. v. Coite, 6 Wall. 
(U.S.) 594, 18 L.Ed. 897 [aff 32 Conn. 
173]; People v. Morgan, 70 N.E. 967, 
178 N.Y. 4338, 67 L.R.A. 960; People 


VeHome Ins..C€o.,°92 NoWei328% [att 


S:Ct. 1385, 119 U.S. 129, 30 L.Ed. 350, 
aff 10 S.Ct. 598, 1384 U.S. 594, 338 L.Bd. 
1025. Reh gr 122 U.S. 636, 30 L.Ed. 
1241]; Monroe County Sav. Bank v. 
peg ul 37 N.Y. 365, 4 Transcr.A. 


2. Wallace v. Myers, 38 F. 184; 
General Securities Co. v. Williams, 29 
S.W.(2d) 662, 161 Tenn. 50. 

8. California y. Central Pac. R. 
Co: 8 S:Ct. 1078, 127 sURS i382) Teds 
150; Western Union Telegraph Co. v. 
Los Angeles County, 116 P. 564, 160 
Cal. 124; Western Union Tel. Co. v. 
Visalia, 87 P, 1023, 149 Cal. 744; San 
Francisco v.~Western Union Tel. Co., 
31. PP. 10,°96 Cal. 1405.47) dasRsAS 301+ 
San Benito County v. Southern Pac. 
R. Co., 19 P. 827, 77 Cal. 518; People 
ex rel. Postal-Telegraph Cable Co. v. 
State Board of Tax Cam’rs, 166 N.Y.S. 
41, 99 Misc. 523 [rev om other grounds 
169 N.Y¥.S. 139, 181 App.Div. 777 (aff 
120 N.E. 192, ‘224 N.Y. 167)]; West- 
ern Union Tel. Co. v. Lakin, 101 P. 
1094, 538 Wash. 326. 

4 People y. St. 
529, 291 Ill. 600. 
and notes 5-19. 

[a] Bridge built by city.—The act 
of congress of June 25, 1906, author- 
izing the city of St. Louis to construct. 
a bridge across the river between such 
city and the city of Hast St. Louis, 
Ill., did not preclude state authorities. 
from taxing the bridge, the federal] 
government by such act not retaining 
the exclusive power of legislation on 
all matters pertaining to the bridge. 
People v. City of St. Louis, 126 N.E. 
529,--291 Til. 600: 

5. Honolulu Rapid Transit, etc.,, 
Co.' v. Wilder, 29° 'S.Ct.244, 911 U.S. 
137, 53 L.Ed. 121 [aff 18 Hawaii 15] 
(franchise granted by Hawaiian gov~ 
ernment between July 7, 1898, and 
Sept. 28, 1899, ratified and confirmed 
by acts of congress of 1900). 

6. Liability of railroad franchise. 
to taxation generally see supra § 307, 


Louis, 126 N.E. 
And see infra text 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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the United States;’ but the rule of immunity will 
- not extend to a railroad deriving its existence from, 
and exercising its franchise under, state law, and 
holding its property within state jurisdiction, al- 
though constructed under the direction and author- 
ity of congress. So, when a railroad chartered by 
a state and having a state franchise to operate its 
road afterward receives a franchise from the fed- 
eral government, the state franchise is not merged 
in the federal franchise so as to prevent the state 
from taxing the state franchise and the physical 
property of the road,® and a tax on the property 
of a railroad, measured by the gross revenue tax 
imposed by the state constitution, is not invalid 
because of federal franchises held by the railroad.?° 

Telegraph companies.11 The mere grant by the 
United States to a telegraph eompany, whose fran- 
chise was conferred by a state, of the right to con- 
struct and operate lines along any military or post 
roads of the United States does not render the 
company immune from state taxation,'? and a tax 
based on the capital or property of such a eompany 
is not invalidated because no deduction in the val- 
uation is made on account of the value of the fed- 
eral franchise.t? So, where a telegraph company 
under such grant lays its lines along city streets 
which are post roads, and the city grants the com- 
pany a franchise, the imposition of a tax on such 
franchise is not invalid as imposing a tax on a priv- 
Hege granted by the federal government.1* It has 
been held that a foreign telegraph company is not 
an agency of the federal government so as to be 
immune from taxation of its property, including 
a special franchise from the state, merely because 


7. California v. Central Pac. R. 


Co., 8 S.Ct. 1073, 127 U.S. 1, 32 L.Ed. | the state.” 


TAXATION 


right to do a local business within 
Williams v. Talladega, 33 
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it holds a license from the federal government,5 
but a state has no power to impose, independent of 
the capital and property of a telegraph company, an 
arbitrary tax on the federal franchise as such,!® 
nor does a municipality, having no right to exclude 
such a company from the use of its streets, but only 
to regulate the manner of the use, grant any new 
franchise which is subject to taxation by an ordi- 
nanee prescribing the regulations.17 

Bridge companies.1® A franchise tax imposed by, 
a state on a bridge company which received its 
franchise from the state is not invalid as a tax on 
a federal franchise merely because congress author- 
ized the company to build a bridge over a naviga- 
ble stream.'® So a state tax on the capital stock of 
a bridge company, formed by the consolidation of 
corporations of different states, which maintains 
an interstate bridge, is not a tax on a federal fran- 
chise, although the company has authority under an 
act of congress to construct the bridge.?° 

Power companies, A state tax on submerged 
lands of a power company, constructing a dam un- 
der a federal license, was held not unconstitutional 
as tax for the value of navigable waters,” nor is a 
state tax commission’s assessment of power com- 
pany’s lands, submerged by construction of a dam 
under federal license, at higher value than before 
submergence and higher than farm uplands in neigh- 
borhood, unconstitutional as involving tax on li- 
cense.?? 

[§ 375] (2) Patents and Copyrights. The exclu- 
sive rights or privileges granted by letters patent 
of the United States for inventions or discoveries2? 
and income arising-from royalties on such rights?4 


19. Arkansas & Memphis. Ry. 
Bridge & Terminal Co. y. State, 295 S. 


150. g 

8. Thomson vy. Union Pac. R. Co., 9 
“Wall. (U.S.) 579, 19 L.Ed. 792. 

9. Central Pac. R. Co. v. People 
of California, 16 S.Ct. 766, 162 U.S. 
91, 40 L.Ed. 903 [aff 38 P. 905, 105 
Gal. 576]; Central Pac. R.. Co. -v. 
State Bd. of Eaualization, 60 Cal. 35. 

le. Atchison, T. & S. F. Ry. Co. 
vy. Collins, 294 F. 742 [appeal dism 
45 S.Ct. 351, 267 U.S. 609, 69 L.Ed. 
812). 

11. Liability of franchises of tele- 
graph companies to taxation general- 
ly see supra § 323. 

12. Western Union Tel. Co. v. 
State, 23 S.Ct. 730, 190 U.S. 424, 47 
I.Bd. 1116; (‘Atty.-Gen. -v. Western 
Union Tel. Co., 11 S.Ct. 889, 141 U.S. 
40, 35 L.Ed. 628; Ratterman v. West- 
ern Union Tél. Co., $8 S.Ct. 1127, 127 
U.S. 411, 32 L.Ed. 229; Western Un- 
ion Tel. Co. v. Massachusetts, 8 S.Ct. 
961, 125 U.S. 530, 31 L.Ed. 790 [mod 
33 F. 129] (holding, however, that a 
state will not be permitted to enjoin 
a telegraph company whose lines are 
located on military or post roads 
from transacting business until its 
delinquent taxes are paid); Western 
Union Telegraph Co. v. Trapp, 186 F. 
114, 108 C.C.A. 226; State v. Western 
Union Tel. Co., 65 S.W. 775, 165 Mo. 
502 [aff 23 S.Ct. 730, 190 U.S. 412, 47 
L.Ed. 1116]. 

[a] Cases “establish the, proposi- 
tion that the privilege under the 
terms of the act to use the military 
and post roads of the United States 


sive in character and not as creating 
corporate rights and privileges to car- 
ry on the business of telegraphy, 
which were derived from the laws of 
the state incorporating the company, 
and that this permissive grant did not 
prevent the state from taxing the real 
and personal property belonging to 
the company within its borders, or 
from imposing a license tax upon the 


is to be regarded as permis-, 


S.Ct: 116, 118, 226 U.S. 404, 416, 57 
L.Ed. 275 [quot People v. State Tax 
Commission, 220 N.Y.S. 8, 17, 219 App. 
Div. 401]. 

13. Western Union Tel. Co. v. Tag- 
gaxrt, 16).S:Ct) 10545°163ULS.21) 41 EE: 
Id. 49; Western Union Tel. Co. v. 
Massachusetts, 8 S.Ct. 961, 125 U.S. 
530, 31 L.Ed. 790. 

14. Western Union Telegraph Co. 
v. City of Houston, (Tex.Civ.App.) 192 
S.W. 577 [dism f w j]. 

15. People ex rel. Mexican Tele- 
graph Co. v. State Tax Commission, 
220 N.Y.S. 8, 16, 219 App.Div. 401. 

“That this relator held a license 
from the federal government is not 
inconsistent with the fact that it also 
enjoyed a taxable special franchise 
from the state.’’ People ex rel. Mexi- 
can Telegraph Co. v. State Tax Com- 
mission, supra. 

[a] Presidential permit to operate 
cables obtained by a foreign company 
is a mere negative license, which does 
not bar a special franchise tax assess- 
ment by a state. People ex rel. Mexi- 
can Telegraph Co. v. State Tax Com- 
mission, 220 N.Y.S. 8, 219 App.Div. 
401. 

16. Western Union Telegraph Co. 
v. Wright, 185 F. 260, 107 C.C.A. 366; 
Western Union Telegraph Co. v. 
Wricht,” 185.8. 250, 107. C.C.A. 356 
[rev 166 F. 954]; Western Union Tel. 
Co. v. Visalia, 87 P. 1023, 149 Cal. 744; 
San Francisco v. Western Union Tel. 
Con, Ole 225 1031.96. Cal t40) Ah TRA. 
301; People ex rel. Postal Telegraph- 
Cable Co. ‘y. State Board. of, Tax 
Com’rs, 120 N.E. 192, 224 N.Y. 167; 
Western Union Tel. Co. v. Lakin, 101 
P. 1094, 53 Wash. 326, 17 Ann.Cas. 
718. 

17. Western Union Tel. Co. v. 
Visalia, 87 P. 1028, 149 Cal. 744; West- 
ern Union Tel. Co. v. Lakin, 101 P. 
1094, 53 Wash. 326, 17 Ann.Cas. 718. 

18. Liability of bridge companies 
to taxation generally see supra § 290. 


W. 378, 174 Ark. 420 [cert den 48 S.Ct. 
85, 275 U.S. 548, 72 L.Ed. 419]. 

20. Keokuk, etc., Bridge Co. vy. Illi- 
nois, 20° S:Ct.. 205, 175. U.S. 626, 44 Te. 
Kd. 299 

21. Susquehanna Power Co. vy. 
State Tax Commission of Maryland, 
519S.Ct.. 1434, 283: 0.S! 292, 15 Bids 
1042 [aff Same v. State Tax Commis- 
sion, 151 A. 29, 159 Md. 334]. 

22. Susquehanna Power Co. v. 
State Tax Commission of Maryland, 
supra. 

23. U.S.—Holt v. Indiana Mfg. Co., 
80°. dL, (25-C/C. A. 301) [aft 20 SCb 272, 
176 U.S. 68, 44 L.Ed. 374]; In re Shef- 
field, 64 F. 833. 

La.—Celotex Co. v. Louisiana Tax 
Commission, 115 So. 457, 165 La. 195. 

Mass.—Rockwood v. Commissioner 
of Corporations and Taxation, 154 N. 
H. 182, 257 Mass. 572, 55 A.E.R. 928 
[aff 48 S.Ct. 468, 277 U.S. 142, 72 L. 
Ed. 824]. 

N.Y.—People v. Brooklyn Bd. of 
Assessors, 51 N.E. 269, 156 N.Y. 417, 
42 L.R.A. 290; People v. Wemple, 
29 N.E. 808, 129 N.Y. 548, 14 L.R.A. 
708; People v. Neff, 46 N.Y.S. 388, 19 
App.Div. 599 [aff 51 N.H. 269, 156 N. 
Y. 417, 42 L.R.A. 290]; People v. Hark- 
ness, 44 N.Y.S. 51. 

Ohio.—Scott v. Smith, 2 OhioN.P. 
N.S. 617. 

Pa.—Com. y. Philadelphia County, 
27_A. 378, 157 Pa. 527; Com. v. Davis- 


Colby Ore Roaster Co., 1 Dauph.Co, 
118. 
Tenn.—Quicksafe Mfg. Corp. v. 


Graham, 29 S.W.(2d) 253, 161 Tenn. 
46. 


24. Long v. Rockwood, 48 S.Ct. 
463, 277 U.S. 142, 72 L.Ed. 824 [aff 
154 N.E. 182, 257 Mass. 572]; Max- 
well v. Chemical Const. Co., 157 S.E. 
606, 200 N.C. 500; Quicksafe Mfg. Cor- 
poration v. Graham, 29 S.W.(2d) 253, 
161 Tenn. 46, 48. 

“Where the state attempts to tax 
income inquiry is allowed to the 
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are immune from state taxation, as is also the cap- 
ital of corporations invested in or represented by 
such patents;?° but this does not preclude a state 
from taxing a patented article when manufac- 
tured,?® nor does it prevent the imposition of a fran- 
chise tax on such a corporation, its property as such 
not being taxed,?7 or a tax upon capital not invested 
in patent rights;28 nor does it prevent the taxation 
of its stockholders on the shares of stock respectively 
held by them.?® 

Copyrights. By analogy to the rule respecting im- 
munity of patent rights from state taxation®® a 
state cannot tax copyrights granted by the federal 
government,*! but while this is true, and the value 
of such copyrights cannot be lessened or destroyed 
by state taxation,?? a franchise tax on a corpora- 
tion may be computed on the basis of the corpora- 
tion’s net income, although such income is derived 
in part from copyrights.** 

[§ 376] e. Corporations Created by United 
States.*4 A corporation chartered by the general 
government, or subsidized by it, is not exempt from 
state taxation unless it is employed as an agency 
or instrumentality for the exercise of the constitu- 
tional powers of the United States.°® If it is so 
employed, the states can lay no taxes upon it which 
would hinder, obstruct, or interfere with its efficient 
discharge of its duties to the government or the 
government’s use of it;*® but subject to this re- 
striction its real and personal property is subject to 
state taxation like that of any other corporation.** 
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[§ 377] f. Indian Lands and Rights Therein?*— 
(1) Tribal Lands.?® Lands secured to Indians by 
treaty cannot be taxed for any purpose by the state 


in which they lie,t® and where the tribe agrees to 


sell its lands and give possession at a future date 
there can be no taxation of the lands prior to the 
delivery of possession.*! So Indian lands sold un- 
der an act of congress by a deed conditioned to 
operate as a full conveyance only on receipt of the 
deferred payments are not taxable prior to full 
payment,*? but after an authorized valid conveyance 
of tribal lands they are subject to taxation.*® So, 
where Indian lands are sold pursuant to an act of 
congress and the bidder pays the price and receives 
the certificate of purchase entitling him to imme- 
diate possession, the lands are subject to state tax- 
ation although a patent is not issued until later,** 
and where tribal lands are relinquished by the In- 
dians to the state and title subsequently acquired 
by them by grant from the state, the lands so ac- 
quired become subject to taxation.*® , 

[§ 378] (2) Lands of Individual Indians. The 
question of the taxability of lands held in severalty 
by individual Indians involves the general policy of 
the government towards its Indian wards, the en- 
actments of congress and their express and implied 
authorization and policy, and the interpretation of 
these policies by the courts.4® Such lands held by 
individual Indians under restrictions against aliena- 
tion are regarded as instrumentalities of the United 
States,47 which, in accordance with the general 


sources from which the income is 
derived and the same considerations 
that would invalidate a tax upon the 
source would also invalidate a_ tax 
upon the income.” Quicksafe Mfg. 
Corp. v. Graham, supra. 

[a] Where business of domestic 
corporation was to receive royalties 
on patent from company doing busi- 
ness in another state, it was not sub- 
ject to excise tax (Acts [1923] ¢ 21). 
Quicksafe Mfg. Corporation Vv. 
Graham, 29 S.W.(2d) 253, 161 Tenn. 
46 


25. People v. Neff, 51 N.E. 1093, 
156 N.Y. 701; Com. v. Westinghouse 
Blectric, ete., Co., 34 A. 1107, 1111, 151 
Pa. 265; Com. v. Brush Electric Light 
Co., 22 A. 844, 145 Pa. 147; Com. v. 
Central Dist., etc., Tel. Co., 22 A. 841, 
145 Pa. 121, 27 Am.S.R. 677; Com- 
monwealth v. United Gas Impr. Co., 
i sea. Con. LL: Commonwealth  v. 
United States Electric Lighting Co., 
7 Pa.Co. 90; Commonwealth v. Davis- 
Colby Ore Roaster Co., 1 Daunph.Co. 
(Pa.) 118. But see People v. Camp- 
bell, 34 N.E. 370, 138 N.Y. 5438, 20 L. 
R.A. 453 (where an assessment of 
corporate capital was sustained al- 
though it included patent rights). 

26. Rockwood v. Commissioner of 
Corporations and Taxation, 154 N.E. 
182, 259 Mass. 572, 55 A.L.R. 928 [aff 
et 463,277 U.S. 142, 72 L.Ed. 

27. Thomson Electric Welding Co. 
v. Commonwealth, (Mass.) 176 N.E. 
203; Marsden Co. v. State Bd. of As- 
sessors, 39 A. 638, 61 N.J.Law 461; 
People v. Knight, 67 N.E. 65, 174 N. 
Y¥.0475,, 63 RA. 87. 

28. Com. v. Philadelphia Co., 22 A. 
843, 145, Pa. 142+ .Com.v. Central 
Dist., ete., Tel. Co., 22 A. 841, 145 Pa. 
121, 27 Am.S.R. 677. 

29. Crown Cork, ete., Co. v. State, 
40 A. 1074, 87 Md. 687, 67 Am.S.R. 
371, 53 L.R.A. 417 [error'dism 20 S. 
Ct..1026, 178 U'S, 615, 44 L.Ed.. 1221). 
me See supra text and notes 23-— 

31. Peo. v. “Roberts, 53 N.E. 685, 
159 N.Y. 70, 45 L.R.A. 126; Peo. v. 
pte ala 73 N.Y.S: 1144, 66 App.Div. 


32. Educational Films Corporation 
of America v. Ward, 41 F.(2d) 395 
[aff 51 S'Ct...170, 282 TI:S.°379, 75. Ey 
Ed. 400, 71 A.L.R. 1226]. 

33. Educational Films Corporation 
of America v. Ward, supra. 

34. Taxation of national banks and 
shares of stockholders see supra §§ 
272-289. 

35. Union Pac. R. Co. v. Peniston, 
18 Wall. (U:S.). 5, 21 I.Ed. 787~ [att 
Union Pac. R. Co. v. Lincoln County, 
24 F.Cas.No. 14,378, 1 Dill. 314]; State 
v. Newark, 39 N.J.Law 380 [rev 40 
N.J.Law 558]. 

36. Osborn v. U. S. Bank, 9 Wheat. 
(U.S.) 738, 6 L.Ed. 204; McCulloch v. 
Maryland, 4 Wheat. (U.S.) 316, 4 L. 

*) COm.Vv.. > Morrison, 2c Aay Ke 
; State v. Buchanan, 
(Md.) 317, 9. Am.D. 534; 
State v. Texas, etc., R. Co., 98 S.W. 
834, 100 Tex. 279. 

[a] Corporation organized as in- 
strumentality for carrying on war.— 
Property held by a _ corporation, 
organized by the United States 
government as an instrumentality for 
carrying on the war with Germany 
under Act July 9, 1918, sube 16 § 1, 
all of which was conveyed to the 
corporation by the United States, or 
bought with money coming from the 
government, and was used by the 
corporation solely for war purposes, 
is immune from taxation by a state. 
Clallam County, Wash., v. U. S., 44 
S.Ct. 121, 263 U.S. 341, 68 L.Ed. 328. 

37. ‘Union Pac. R. Co. v. Peniston, 
13 Wall-a(U-S:), 5,.2d- Eid. 787 Me 
Culloch v. Maryland, 4 Wheat. (U.S.) 
316, 4°L.Ed. 5795.20. -S. Bank v:* De-= 
veaux, 2 F.Cas.No. 916 [rev 5 Cranch 
61, 3 L.Ed. 38]; State v. Western 
Union Tel. Co., 65 S.W. 775, 165 Mo. 
502 [aff 23 S:Ct..730, 190°U.S. 4125 47 
L.Ed. 1116]; State v. St. Philip’s, etc., 
Tax Collector, 18 §8.C.L. 654; Bulow vy. 
Charleston, 10 S.C.L. 527. ‘ 

38. Taxation of personal proper- 
ty of Indians see Indians § 149, 

39. Power to control intercourse 
bee Indian tribes see Commerce § 

40. In re New York Indians, 5 
Wall. (U.S.) 761, 18 L.Ed. 708; New 


‘its Indian wards.” 


Jersey v. Wilson, 7 Cranch,(U.S.) 164, 
3 L.Ed. 303; Wau-pa-man-qua v. Ald-. 
rich, 28 F. 489; Allen County v. Si- 
mons, 28 N.E. 420, 129 Ind. 193, 18 L. 
RAS 5125 Me-shing-go-me-sia | v. 
State, 36 Ind. 310; Fellows v. Dennis- 
ton, 23 N.Y. 420. 

[a] Pueblo Indian lands in New 
Mexico are taxable, the Pueblos not 
being tribal Indians. Territory v. 
Delinquent Tax List of Bernalillo 
County, 76 P. 307, 12 N.M. 139. 

[b] -In Canada it is held that lands 
held by the crown in trust for the 
Indians are exempt from taxation. 
io vy. Guthrie, 41 U.C.Q.B. (Ont.) 

41. In re New York Indians, 5 
Wall. (U.S.) 761, 18 L.Hd. 708; Mis- 
souri River, etc., R. Co, v. Morris, 13 
Kan. 302. 

42. Page v. Pierce County, 64 P. 
801, 25 Wash. 6. 

43. Cobb v. Board of Com’rs of 
cepinote County, 151 P. 220, 50 Ok. 


44. Rose v. Stalcup, 190 P. 
Okl, 268. “i Sg ns 

[a] In Canada, where Indian lands 
are surrendered to the crown, a sub- 
sequent patentee becomes liable to 
assessment for taxes. Church. “yv, 
Fenton, 5 Can.S.C. 239; ‘Totten wv. 
Truax, 16 Ont. 490. 

45. U.S. v. Swain County, N. C. 
46 B.(2d) 99. eter 


aoe Work v. Mummert, 29 F.(2d) 

[a] Congress can provide when 
and. on what terms lands allotted ta 
Indians shall be taxable or alienable. 
U. S. v. Board of Com’rs of Osage 
County, Okl., 193 F. 485. 

47. Carpenter v. Shaw, 50 S.Ct. 121, 
280 U.S. 368, 74 L.Ed. 478 [rev on an- 
other ground 272 P. 393, 134 Okl. 29]; 
US ye Bean 253. 1 Oo S. vier nur 
ston County, 143 F. 287, 74 C.C.A. 425; 
McGeehan v. Ashland County, 212 N. 
W..2838, 192° Wis. °277,) 185: 

“The state may not in any manner 
control the instrumentalities the 
government employs in caring for 
McGeehan vy. Ash- 
land County, supra. 

[a] “These lands are held in trust 
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For later cases, developments and changes in the law see Annotations, same title and section humber, 
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rule,** are not taxable by the state in which they 
are located,*® and such immunity may be conferred 
by statute or treaty expressly providing for exemp-, 
tion of lands allotted to individual Indians from 
Permanent fixtures or im- 
provements on nontaxable Indian lands are like- 
wise immune from taxation,®! but Indian lands are 


taxation by the state.>° 


by the United States . . . and 
made one of the instrumentalities of 
the government of the United States 
by which it pursues its wise policy 
of protecting Indians from the un- 
restrained greed, rapacity, and cun- 
ning of the members of the white 
race, and of seeking to induce them 
to cultivate the soil, to practice the 
arts of civilized life, and become 
provident and useful citizens.” U. S. 
v. Bean, 253 F. 1, 4. 

48. See supra § 370. 

49. ‘U.S.—Carpenter v. Shaw, 50 S. 

Ct. 121, 280 U.S. 868, 74 L.kd. 478 
[rev on another ground 272 P. 393, 
134 Oki; 29]; U. S. v. Rickert, 23S. 
Ct. ATS A188 U.S. 432, 47 Taigd. 8323 
Fellows v. Denniston, 5 Wall. 761, 18 
L.Ed. 708; Kansas Indians v. U. S., 
5 Wall. 737, 18 L.Ed. 667 [rev sub 
nom. Miami County v. Wan-zop-pe- 
che, 3 Kan. 364 and Blue Jacket v. 
Johnson County, 3 Kan. 299]; U.S. v. 
Benewah County, Idaho, 290 F. 628; 
U. S. v. Gray, 284 F. 103 [aff sub nom. 
U. S. v. Board of Com’rs of McIntosh 
County, 271 F. 747, appeal dism 44 S. 
Ct. 230, 263 U.S. 689, 68 L.Ed. 508]; 
U. S. v. Yakima County, 274 F. 115; 
U.S. v. Bean, 253 F. 1; Morrow v. U. 
Ses243d Fi £854,5156" COPA 866): Ue Sov, 
Board of Com’rs of Osage County, 193 
EH. 4853-U. S.. v. ‘Shock, 187 F. 
UU. awai¥. .Shock,;187- F.2:862i WaeuSev; 
Thurston County, 143 F. 287, 74 C.C. 
A. 425; Swope v. Purdy, 23 F.Cas.No. 
13,704, 1 Dill. 349. 

Kan.—Douglas County v. 
Pac. R.ACo., 564 Kan.6P53 
Winsor, 5 Kan. 362. 

Mich.—Auditor-Gen. v. Williams, 53 
N.W. 1097, 94 Mich. 180. 

Okl.—Combs v. Johnson, 218 P. 
1098, 92 Okl. 189; Watkins vy. Howard, 
166 P. 706, 64 OKl. 166. 

S.D.—Lebo v. Griffith, 173 N.W. 840, 
42 S.D. 198. 

Wash.—Frazee v. Spokane County, 
69 P. 779, 29 Wash. 278. 

Wis.—McGeehan v. Ashland Coun- 
ty, 212 N.W. 283, 192 Wis. 177; Far- 
rington v. Wilson, 29 Wis. 383. 

[a] Lands patented to Indians are 
not taxable so long as the United 
States has an interest, legal or equita- 
ble, therein, or is charged with the 
performance of some obligation or 
duty respecting the same. U.S. v. 
Hemmer, 195 F. 790 [rev on other 
grounds 204 F. 898, 123 C.C.A. 194]. 

[b] Minor allottees.—The provi- 
sion of § 4 of the original agreement 
with the Creek Indians approved 
March 1, 1901 (Act March 1, 1901, ¢ 
676 [31 U. S. St. at L. p 863]), that 
“allotments for any minor... . 
shall not be sold during his minority,” 
was not repealed by the supplemental 
agreement approved June 30, 1902 
(Act June 30, 1902, c 1323 [32 U.S. 
St. at L. p 500]), and until such minor 
allottees, whether Indians or freed- 
men, attain their majority, their lands 
both homestead and surplus are non- 
taxable. U.S. v. Shock, 187 F. 682. 

[c] -Construction of Osage Allot- 
ment Act.—(1) Lands purchased by 
the United States from the Cherokee 
Nation for the Osage and Kansas In- 
dians, and allotted under Act June 
28, 1906, were not taxable as long as 
they were held in trust by the United 
States, in view of Enabling Act Okl. 
June 16, 1906, and Const. Okl. art 
1 § 8, and art 10 § 6. McCurdy v. 1. 
S., 44 S.Ct. 345, 264 U.S, 484, 68 L.Ed. 
801 [aff 280 F. 103]. (2) | Where 
Osage Indian allottees, under Act 
June 28, 1906, §§ 2, 6, 8, died prior to 
November 19, 1908, the date the sec- 
retary of the interior approved the 
allotments, and the deeds were not 
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signed by the principal chief until 
May and June, 1909, and were not ap- 
proved by the secretary of the in- 
terior until July 30, 1909, the lands 
Were not subject to taxation for 1909 
under the state law, land being tax- 
able as of March 1 of that year. Mc- 
Curdy v. U. S., supra. (3) Deeds to 
lands allotted to the Osage Indians 
under Act June 28, 1906, executed in 
May and June, 1909, and approved 
by the secretary of interior July 380, 
1909, did not relate back to the ap- 
proval by the secretary of interior 
of the action for allotment, so as to 
make the land subject to a tax im- 
posed March 1, 1909, as the doctrine 
of relation is a legal fiction, adopted 
for purposes of justice, and not to im- 
pose a burden. McCurdy v. U. §S., 
supra. 

[d] Proceeds of such land inherit- 
ed by Indian heirs are immune from 
taxation, being held in trust by the 
United States for the same purposes 
as were the lands. U.S. v. Thurston 
County, 143 F. 287, 74 C.C.A. 425. 

50. See infra §§ 461-463. 

Si Uy Ss. Vin Rickert; 23 3S,.Ct. 4785 
188 U.S. 432, 47 L.Ed. 532; Walker v. 
Hays, 260 P. 15, 127 Okl. 123; Lebo v. 
Griffith, 173 N.W. 840, 42 S.D. 198. 

[a] Permanent improvements on 
lands held in trust for Indian allot- 
tees cannot be taxed by the state as 
personal property; and the United 
States may maintain a suit in equity 
to restrain the collection of such a 
tax. U.S. v. Rickert, 23 S.Ct. 478, 188 
U.S. 432, 47 L.Ed. 532. 

52. .U.. S. v. Board, of.;Com’rs of 
Osage County, 193 F. 485; Nuzum vy. 
Springer, 156 P. 704, 97 Kan. 744; 
Hunter v. Hooper, 132 P. 490, 38 Okl. 
250. : 

53. Goudy v. Meath, 27 S.Ct. 48, 
203 U.S. 146, 51 L.Ed. 130. 

[a] Tribal langs allotted in sever- 
alty to Oklahoma Indians who were 
then citizens of the United States are 
subject to taxation by the state in the 
same manner as other lands, unless 
such allotment has been specifically 
or by express and clear implication 
exempted or reserved from taxation. 
U. S. v. Board of .Com’rs of McIntosh 
County, 271 F. 747 [aff sub nom. U. S, 
v. Gray, 284 F. 103 (appeal dism 44 S. 
Ct. 230, 263 U.S. 689, 68 L.Ed. 508) and 
U. S. v. Ransom, 284 F. 108 (aff 44 S. 
Ct. 230, 263 U.S. 691, 68 L.Hd. 508)]. 

[b] Indian who has become citizen 
of United States is not exempt from 
taxation on lands under the act of 
July 13, 1787 art 3, providing that 
the lands and property of Indians 
“shall never be taken from them with- 
out their consent.’’ Miami County v. 
Godfrey, 60 N.E, 177, 27 Ind.App. 
610. 

[e] Congress may exempt such 
land, but intent must be clear. Goudy 
v. Meath, 27 S.Ct. 48, 203 U.S. 146, 51 
L.Ed. 130. : 

54 Pennock v. Franklin County, 
103 U.S. 44, 26 L.Ed. 367 [aff 18 Kan. 
579]; State v. Miami County, 63 Ind. 
497; Rider v. Helms, 150 P. 154, 48 
Okl. 610; Allen v. Trimmer, 144 P. 
795, 45 Okl. 83 [error dism 39 S.Ct. 
19, 248 U.S. 590, 63 L.Ed. 436 mem]; 
Hilgers v. Quinney, 8 N.W. 17, 51 Wis. 
62 


[a] In Manitoba land allotted toa 
child of a half-breed head of a family 
is liable to taxation although a patent 
has not issued, where the right to pat- 
ent exists in such allottee. Re Math-~- 
ers, 7 Man. 434. 

55. Sweet v. Schock, 38 S.Ct. 101, 
245 U.S. 192, 62 L.Ed. 237 [aff 145 P. 
388, 45 Okl. 51]; U. S. v. Mathewson, 


. 
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‘not immune from state taxation where they cease 
to be held by the federal government in trust for 
its wards,°? as where an Indian, severing his tribal 
relations, becomes a citizen®* and holds the land in 
fee simple, without restriction as to alienation,®* 
or where such restrictions’ have been removed ;°° 
nor are such lands immune after title has passed 


32 F.(2d) 745; U. S. v. Bean, 253 F. 


iy OS. ivi SShock;)1387- By 810280. Ss 
V.,2S5D0Ck,¥ 87. By). 862ee- Wayne tive 
Fugate, 299 P. .890, -149 .Okl. 210: 


Brown v. Denny, 152 P. 1108, 52 Okl. 
380; Rider v. Helms, 150 P. 154, 48 
Okl. 610; Kidd v. Roberts, 143 P. 862, 
43 Okl. 608; Nelson v. Wood, (Ok1.) 
122 P. 1103; Goudy v. Meath, 80 P. 
295, 38 Wash. 126; McGeehan vy. Ash- 
Lie County, 212 N.W. 283, 192 Wis. 

[a] Illustrations.—(1) Under 
Act May 27, 1908, §§ 1, 2, 4, 6, 9, re- 
lating to restriction on alienation of 
lands allotted to Indians, and deciaring 
that death of any allottee removed re- 
strictions, on the death of a half- 
blood allottee and descent of the 
lands to heirs of less than half Indian 
blood, the lands became subject to 
taxation prior to their sale through 
the Oklahoma probate court, the pro- 
visions as to minority not changing 
the matter. McNee vy. Whitehead, 253 
FR. 546, 165 C.C.A. 216; Board of 
Com’rs of Pontotoe County v. Bra- 
shears, 215 P. 763, 91 Okl.. 24; Board 
of Com’rs of Grady County v. Leno- 
chan,.195 Pr 116,-/ 80; Ol. 51697 —2@2) 


. While homesteads of Seminole allot- 


tees were not subject to taxation, both 
because inalienable and by reason of 
the direct terms of the Seminole 
Agreement, yet when the restrictions 
on alienation were removed, and the 
homesteads became alienable, they 
were subject to taxation whenever 
the allottees disposed of them. U. S. 
vy. Bean, 253: F. 1,'.165- C:C2Asn 2124-8) 
Under Act March 1, 1901, Act June 
30, 1902, Act March 38, 1903, Act April 
26, 1906, § 19, and Act May 27, 1908, 
§ 4, lands allotted to Creek freed- 
woman, who petitioned for removal of 
restrictions on alienation, in order 
that she might sell for townsite pur- 
poses, were taxable. 
38: S.Ct. 101, 245 U.S. 192, 62 L.Ed. 
237 [aff 145 P. 388, 45 Okl. 51). (4) 
Act April 21, 1904, c 1402 (33 U. S. St. 
at L. p 204) which removes all re- 
strictions on the alienation of surplus 
lands allotted to freedmen who are 
members of either of the Five Civil- 
ized Tribes ‘‘except minors,’ does not 
refer to freedmen allottees who were 
minors at the time of passage of the 
act and continues the restriction as to 
them after they attain their majority, 
but to minors as a class, and the ex- 
ception ceases to be effective on their 
majority. As applied to lands inherit- 
ed by freedmen, except homesteads, 
all such lands whether inherited from 
an Indian or a freedman ancestor, 
adult or minor, become alienable and 
taxable if the heir is an adult or when 
he attains his majority. U. S. v. 
Shock, 187 F. 862. (5) Act April 26, 
1906, c 1876 § 22 (34 U. S. St. at L. p 
145), which provides that the adult 
heirs of any deceased Indian of either 
of the Five Civilized Tribes whose se- 
lection had been made or to whom a 
deed or patent had been issued prior 
to his death might sell and convey 


‘their interest in the lands, and that 


in case there were both adult and 
minor heirs the minors might join 
in such sale by guardian, in case of 
heirs who are full blood Indians how- 
ever, the conveyances to be subject to 
approval by the secretary of the in- 
terior, had the effect of removing the 
restrictions on alienation imposed by 
§ 19 of the act on lands allotted to 
Indians of the full blood on their 
descent to either adult or minor heirs 
of less than full blood, and on such 
descent the lands become alienable 
and therefore taxable. U.S. v. Shock, 


Sweet v. Schock, — 
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from an Indian to a citizen.5* So lands subject to 
state taxation remain so when purchased for Indians 
with the proceeds of restricted land held by the fed- 
eral government for the use of the Indians,*" al- 
though the deed contains a restriction against alien- 
ation except with the consent of the secretary of the 
interior.°* In jurisdictions where title to mortgaged 
property remains in the mortgagor, a deed intended 
as a mortgage, executed by an Indian allottee, does 
not divest his title so as to render the land taxable 
by the state.°®. So lands certified to an Indian 
allottee under an act of congress, and conveyed by 
him prior to the expiration of the period of resi- 
dence requirements under the act to give him an 
alienable interest, are not subject to state taxa- 
tion.6® A conditional sale, by which no patent 
is to be issued until the conditions are fulfilled, and 
with forfeiture for nonfulfillment, does not render 
the lands taxable by the state;®! and the mere is- 
suance of patents, which were not accepted by In- 
dian allottees,*? and which were subsequently can- 
ceéled,®® did not convey a legal title to the allottees 
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so as to render the lands taxable by the state. 

[§ 379] (3) Leases and Other Rights. Under the 
rule of immunity from state taxation of the agen- 
cies or instrumentalities of the United States,°* a 
state tax on a lease of Indian lands made for min- 
ing purposes is invalid as an attempt to tax an In- 
strumentality through which the United States is 
performing its duty to the Indians.°® So a gross 
revenue tax imposed on producers of minerals, equal 
to a specified percentage of the gross receipts from 
the minerals produced, which shall be in addition 
to the taxes levied and collected upon an ad valorem 
basis upon the mining property, has been held an 
occupation or privilege tax, and is invalid as ap- 
plied to lessees of Indian lands, as a tax on the 
business of mining which interferes with a federal 
instrumentality ;°° but it has been held that a gross. 
income tax imposed on the lessee of Indian lands 
under a statute providing that it shall be in heu 
of all other taxes is a tax on property or a tax im- 
posed as a substitute therefor, and is not a tax on 


supra; Stewart v. Burrows, 
881, 80 Okl. 23. (6) But where a 
conveyance by a full-blood Indian heir 
of the allottee is invalid unless ap- 
proved by the secretary of the in- 
terior or by the court having juris- 
diction of the settlement of the estate 
of the deceased allottee, the state has 
no power to tax the interest of such 
heir until he has conveyed the same, 
and the conveyance has been ap- 
proved as required. U. S. v. Shock, 
supra; Watkins v. Howard, 166 P. 
706, 64 Okl. 166; McGeisey v. Board 
of Com’rs of Seminole County, 144 P. 
614, 45 Okl. 10; Marcy v. Board of 
Com’rs of Seminole County, 144 P. 
611; 45 OKI. 1. 

[b] Act removing restrictions 
held valid.—Nelson v. Wood, (Okl.) 
122 P. 1103; Alexander yv. Rainey, 114 
P. 710, 28 Okl. 518; Choate v. Trapp, 
114 P. 709, 28 Okl. 517; Gleason v. 
Wood, 114 P. 703, 28 Okl. 502; English 
v. Richardson, 114 P. 710, 28 Okl. 408. 

56. Peck v. Miami County, 19 F. 
Cas.No. 10,891, 4 Dill. 370; Miami 
County v. Brackenridge, 12 Kan. 114; 
McMahon v. Welsh, 11 Kan. 280; Scan- 
land v. Board of Com’rs of Ottawa 
County, 155 P. 898, 56 Okl. 56; Rog- 
ers v. Herndon, 154 P:.1185, 55 Okl. 1. 

57. Shaw v. Gibson-Zahniser Oil 
Corporation, 48 S.Ct. 333, 276 U.S. 575, 
72 L.Ed. 709; -U. S. v.. Stevens, 31 F. 
(2d) 520; Shaw v. Gibson-Zahniser 
Oil Corporation, 27 F.(2d) 1021; Mc- 
Geehan v. Ashland County, 212 N.W. 
283, 192 Wis. 177. 

[a] MIllustrations.—(1) A daugh- 
ter of an Indian of the Winnebago 
Tribe, selling Nebraska land allotted 
to her father by the government more 
than twenty-five years previous, un- 
der General Allotment Act Febr. 8, 
1887 [24 U. S. St. at L. p 389], did 
not hold Wisconsin land purchased 
with the proceeds of the father’s gov- 
ernment land free from state taxa- 
tion as a noncompetent Indian, un- 
der Act March 1, 1907 (USCA tit 25 
§ 405), since the allottees, having re- 
stricted the patent, are entitled at 
the end of twenty-five years to an 
unrestricted patent in fee, under Act 
Mebn...8,1§ 52 (4700S. Sti at tp 3389), 
and title to the patented land became 
vested in the patentee’s heirs under 
Rev. St. § 2448 (USCA tit 43 § 1152). 
U. S. v. Stevens, 31 F.(2d) 520. (2) 
So lands previously subject to taxa- 
tion, purchased for a minor Creek In- 
dian by her guardian, with approval 
of the secretary of the interior, with 
funds received as royalties under min- 
ing lease of her allotment, are not 
exempt from state taxation. U.S. v. 
Ransom, 284 F. 108 [aff sub nom. U. S. 


193 P.;v. Board of Com’rs of McIntosh Coun- 


ty, 271 F. 747 and aff 44 S.Ct. 230, 263 
U.S. 691, 68 L.Ed. 508]. 

58. Work v. Mummert, 29 F.(2d) 
393; U. S. v. Mummert, 15 F.(2d) 926; 
U. S. v. Gray, 284 F. 103 [aff sub nom. 
U. S. v. Board of Com’rs of McIntosh 
County, 271 F. 747 and appeal dism 
44 S.Ct. 280, 268° U.S. 689, 68° Ld. 
508]; Jones v. Whitlow, 175 P., 753, 
131; McGeehan v. Ashland 
County, 212 N.W.-283, 192 Wis. 177. 
But see U. S. v. Nez Perce County, 
Idaho, 267 F. 493 (where trust allot- 
ments of Indians are sold as author- 
ized by Act March 1, 1907 with the 
consent of the allottees, and the pro- 
ceeds invested in other lands, which 
are also held in trust for them, such 
substituted lands are exempt from 
taxation). 

[a] Illustration.—Lots previously 
subject to taxation, purchased for a 
Creek Indian with money held in trust 
from the proceeds of restricted land, 
sold with approval of the secretary of 
the interior, pursuant to Act May 27, 
1908, § 1, are not exempt from state 
taxation. U. S. v. Gray, 284 F. 103 
{aff sub nom. U. S. v. Board of Com’rs 
of McIntosh County, 271 F. 747 and 
appeal dism 44 S.Ct. 230, 263 U.S. 689, 
68 L.Ed. 508]. : 

[b] Authority of secretary of in- 
terior to give immunity.—(1) Act 
April 18, 1912, c 83 § 5, authorizing 
the secretary of the interior to pay 
trust funds to Osage allottees under 
rules to be prescribed by the secre- 
tary, did not authorize the secretary 
to give property purchased with re- 
Jeased funds immunity from state 
taxation. .McCurdy v. U. S., 38 S:Ct. 
289, 246 U.S. 263, 62 L.Ed. 706. (2) 
Act June 28, 1906, c 3572, providing 
for division of Osage Indian trust 
funds and lands after twenty-five 
years, conferred no authority upon 
secretary of the interior to release, 
exempt from taxation, any part of 
such trust funds during the twenty- 
five year period. McCurdy v. U. S., 
supra. 

[c] Secretary of interior cannot 
place restrictions on alienation of 


‘property purchased for Indian ward 


out of trust funds so as to prevent 
taxation by state. McGeehan v. Ash- 
ooe County, 212 N.W. 2838, 192 Wis. 


59. In re. Baxter; 270) Pl 565, 132) 
Okl. 289. 
60. Blackwell v. Harts, 167 P. 325, 


66 Okl. 94. 
61. Douglas County v. Union Pac. 
R. Co., 5 Kan. 615. 


62. Iyall v. Bear, 228 P. 5138, 130 
Wash. 537. 


63. U. S. v. Benewah County, 
F. 628. 

64. See supra § 370. 

65. Shaw v. Gibson-Zahniser Oil 
Corporation, \48: SiCt:y 3335) 276) SUS: 
p15; 72 saa! 709) 27. FiC20).) 1021 
Indian Territory Illuminating Oil Co. 
v. State of Oklahoma, 36 S.Ct. 453, 240 
U.S. 522, 60 L.Ed. 779 [rev 142 P. 997, 
43 Okl. 307]. 

[a] Rule applied.—(1) A _ state 

may not, when assessing the corpo- 
rate assignee of an oil and gas lease 
of Osage lands, made under Act Febr- 
28, 1891, and Act March 38, 1905, in- 
clude the lease, either as a separate 
object of taxation or as represented 
by the stock of the corporation. In- 
dian Territory Tlluminating Oil Co. 
v. State of Oklahoma, 36 S.Ct. 453, 456, 
240 U.S. 522, 60 L.Ed. 779 [rev 142 P. 
997, 43 Okl. 307] (where the court 
said: “A tax upon the leases is a 
tax upon the power to make them, 
could be used to destroy the power to 
make them. If they cannot be taxed 
as entities they cannot be taxed 
vicariously by taxing the stock, whose 
only value is their value, or by taking 
the stock as an evidence or measure 
of their value, rather than by directly 
estimating them’’). (2) Where plain- 
tiff as lessee of lands of restricted ° 
Quapaw Indians, under lease made 
pursuant to Act Congr. June 7, 1897 
§ 1, extracted lead and zinc ores, and 
stored them in his bins, where they 
were assessed for taxation on the day 
fixed by law, the agreement with the 
Indians giving them a percentage of 
the gross proceeds of the sale of such 
ores, the ores were immune from an 
ad valorem tax imposed by Comp. St. 
(1921) § 9814, as being a tax on a fed- 
eral agency, or upon the right to 
exercise it. Jaybird Mining Co. v. 
Weir, 46 S.Ct. 592, 271 U.S. 609, 70 
L.Ed. 1112 [rev 232 P. 425, 104 Okl. 
271]. (3) The income of the lessee 
from a lease of restricted Indian 
lands, which is conceded to be an in- 
strumentality used by the United 
States in carrying out duties to the 
Indians that it has assumed, cannot 
be taxed by the state as profits or 
income, since a tax on such profits 
is a direct hamper on the effort of the 
United States to make the best terms 
that it can for its wards. Gillespie v. 
State of Oklahoma, 42 S.Ct. 171, 257 
U.S. 501, 66 L.Ed. 338 [rev 197 P. 508, 
81 Okl. 103]. 
* 66. Choctaw, O. & G. R. Co. v. Har- 
rison, 35 S:Ct. 27, 235 U.S\ 292,59 IL: 
Ed. 234; Missouri, K. & T. Ry. Co. 
v. Meyer, 204 F. 140. Contra McAles- 
ter-Edwards Coal Co. v. Trapp, 141 
P. 794, 43 Oki. 510. 
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a federal agency,®" and does not impair treaty rights 
of the Indians for whom the federal government 
undertook to act.°8 So it has been held that an 
idle lead and zine mill on a restricted Indian allot- 
ment, under a lease approved by the secretary of 
the interlor pursuant to an act of congress, is sub- 
ject to an ad valorem tax under a state law,°® and 
that tribal land in possession of a railroad company 
under a statute authorizing the company to con- 
tract with the Indians for the right of way is tax- 
able.?° 

Improvements placed upon Indian lands not sub- 
ject to taxation under the terms of a lease providing 
that such improvements should become the property 
of the lessor as part of the consideration for the 
lease are personal property, subject to taxation until 
the lease expires.*! 

Effect of Indian reversionary interest. The char- 
acter of a railroad right of way over Indian lands, 
granted by congress in perpetuity, and which, with 
the consent of congress, is leased to another rail- 
road company for nine hundred and ninety-nine 
years, is not affected by the Indian reversionary 
interest so as to make it immune from taxation by 
the state.7? 

[§ 380] 3. Of States—a. In General. Pursuant 
to principles above stated*® the federal government 
cannot tax the agencies or instrumentalities of a 
state.“ The implied immunity from taxation of 
public property of states and municipalities gener- 
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ally’® extends to taxes imposed by a state upon its 
own governmental agencies and instrumentalities*® 
or those of its municipal corporations,’7 and to taxes 
imposed by a municipality upon the agencies or in- 
strumentalities of a state.7® A bank chartered for 
the benefit of the state is immune from state tjaxa- 
tion.7® However, this immunity from taxation does 
not apply where the subject of taxation is not in 
fact a public agency;*® and a corporation engaged 
in the publication of school books, which has ob- 
tained a contract with the state to furnish all the 
books used in the publie schools, is not a public 
agency of the state within the rule. 

Salaries of state officers are not subject to taxa- 
tion by the state.8? ; 

[§ 381] b. Bonds and Other Securities of States. 
The bonds and other securities of a state or of its 
municipalities are often made exempt from all tax- 
ation by the state itself and its municipal corpora- 
tions, by express provisions of law,8* and even where 
there is no express exemption, they are generally 
held immune from taxation by necessary implication 
unless an intention to include them as taxable prop- 
erty is clearly manifested.*+ On the other hand, 
it has been held that such securities are taxable, 
either because expressly made so®® or because the 
courts have denied that there was any necessary 
implication of an intent to exempt them;*%* and any 
state may tax its own citizens on their holdings of 
bonds or other securities of another state.87 


67. Whitehill v. Howard, 163 
947,. 63) OK 1765" Large Oil’ Oo: 
Howard, 163 P. 537, 63 Okl. 143. 

68. Whitehill v. Howard, 163 
947, 63 Okl. 176; Large Oil Co. 
Howard, 163 P. 537, 63 Okl. 143. 

69. Skelton Lead & Zinc Co. 
Harr, 230 P. 691, 104 OkKl. 137. 
People v. Beardsley, 52 Barb. 
(N-Y.) 105. 

Central Coal & Lumber Co. v. 
Board of Equalization of Le Flore 
County, 173 P. 442, 70 Okl. 131. 

72. Mackey v. Choctaw, etc., R. 

Co.; 261-F. 342. 


so s0 An 


73. See supra § 369. 

74. See Internal Revenue § 11. 

75. See supra §§ 359-368. 

76. Ala.—Greil Bros. Co. y. City of 


Montgomery, 2 So. 692, 182 Ala. 291, 
Ann.Cas.1915D 738. 

Ga.—Pénick v. Foster, 58 S.E. 773, 
129-Ga.. 217, 12 L.R.A.N.S. 1159, 12 
Ann.Cas. 346; Terrell County Dis- 
pensary Com’rs v. Thornton, 31 S.E. 
733, 106 Ga. 106. 

La.—New Orleans v. Lea, 14 La. 
Ann .19:7, 

Neb.—In re Droll, 187 N.W. 876, 108 
Neb. 85, 26 A.L.R. 543. 

Tenn.—Henson v. Monday, 224 S. 
W. 1043, 143 Tenn. 418; Nashville v. 
Tennessee Bank, 1 Swan 269. 

77. Penick v. Foster, 58 S.E. 773, 
129. Gar, 2075. 12. RiA.N-S? 1159, 12 
Ann.Cas. 346; Com. v. Newport, etc., 
Bridge Co., 105 S.W. 378, 32 Ky.L. 196. 

78. Nashville v. State Bank, 1 
Swan (Tenn.) 269 (holding that a 
state bank is impliedly exempt from 
municipal taxation). 


79. Nashville v. State Bank, supra. 
g0. Sanitary Dist. of Chicago v. 
Young, 120 N.E. 818, 285 Ill. 351; 


American Book Co. v. Shelton, 100 S. 


W. 725, 117 Tenn. 745. 
[a] Thus a _ structure connected 
with the Chicago drainage canal, 


known as Butterfly dam, the sole pur- 
pose of which is to protect property 
in the vicinity from overflow, is sub- 
ject to local taxation, though it is 
claimed that such dam serves no use- 
ful purpose in the operation of the 
eanal, since it is a function in the pre- 
vention of liability from overflow. 


Sanitary District of Chicago v. 
Veune, 120 UNE 818; 280° TMs 5a", 

81. American Book Co. vy. Shelton, 
100 S.W. 725, 117 Tenn. 745. 
iver New Orleans v. Lea, 14 La.Ann. 

83. See infra § 465. 

84. Penick v. Foster, 58 S.E. 773, 
EO ras ol eo, sock ASIN a, LO. tie 
Ann.Cas. 346; Miller y. Wilson, 60 
Ga. 505; State v. Bd. of Assessors, 
36 So. 91, 111 La. 982;-State v. Bd. 
of Assessors, 35 La.Ann. 651; Allied 
Contractors v. Board of Equalization 
of Douglas County, 204 N.W. 374, 113 
Neb. 627; In re Droll, 187 N.W. 876, 
108 Neb. 85, 26 -A.L.R. 5438; National 
Surety Co. v. Starkey, 170 N.W. 582, 
41'S. Di356. 

{a] Municipality cannot tax state 
bonds unless there is clear language 
in the charter conferring such power. 
Augusta v. Dunbar, 50 Ga. 387. 

[b] General constitutional or 
statutory provisions.—(1) State and 
municipal bonds and securities are not 
within the application of general con- 
stitutional or statutory provisions 
providing for the taxation of “all 
property,” or including “bonds” in an 
enumeration of classes of property 
subject to taxation. State v. Bd. of 
Assessors, 36 So. 91, 111 La. 982; 
State v. Bd. of Assessors, 35 La.Ann. 
651. (2) To construe the constitu- 
tion as allowing the taxation of bonds 
or warrants of governmental subdi- 
visions would raise the rate of in- 
terest which such subdivisions would 
be compelled to pay in carrying on 
their activities, and the funds and 
property of the issuing bodies would 
inevitably and materially be affected 
by the imposition of the tax. Taxes 
would be required to be increased to 
meet the increased expenditures thus 
created by taxation, and a conflict 
would arise between the borrowing 
and taxing powers of the state or its 
municipalities. In re Droll, 187 N.W. 
876, 108 Neb. 85, 26 A.L.R. 543. 

[c] Intent to tax not shown.— 
While bonds of a municipal corpcra- 
tion of the state are “‘property”’ with- 
in Const. art 11, declaring all prop- 
erty, except such as is expressly ex- 


empted therein, subject to taxation, 
and fall within the term ‘public se- 
curities,” as used in Pol. Code § 2055, 
defining “property” for purposes of 
taxation, such bonds are not subject 
to taxation, for that would disregard 
the fact that they are governmental 
instrumentalities, and would cause a 
conflict betwixt the borrowing and 
taxation power of the state, this being 
so despite Const. art 11, § 4, provid- 
ing for the taxing of investments and 
bonds. National Surety Co. v. Star- 
key, 170 N.W. 582, 41 S.D. 356. 

85. Hall v. Middlesex County, 10 
Allen (Mass.) -100. 

86. Cal.—People v. Home Ins. Co., 
29 Cal. 533. 

Conn.—Stoddard v. Corbin, 109 A. 
813, 94 Conn. 543. 

Md.—State v. Baltimore, 65 A. 369, 
105 Md. 1, 11 Ann.Cas. 716. 

N.J.—Freese v. Woodruff, 37 N.J. 
Law 139. 

N.Y.—People v. Tax, etc., 
76 N.Y. 64. 

Ohio.—Champaign County Bank vy. 
Smith, 7 OhioSt. 42. 

Pa.—Wilkes-Barre Deposit, ete., 
Bank vy. Wilkes-Barre, 24 A. 111, 148 
Pa. 601; Com. y. Philadelphia, 27 Pa. 
497. 

Tenn.—-State Nat. Bank v. Memphis, 
94 S.W. 606, 116 Tenn. 641, 7 L.R.A. 
N.S. 663. 

[a] Statute construed.—Under 
Gen. St. (1902) § 2323, providing for 
the assessment of all notes, bonds, 
and stocks not issued by the United 
States, Pub. Acts (1903) ¢ 91, exempt- 
ing certain state bonds and municipal 
bonds issued in aid of certain rail- 
roads, and Gen. St. (1918) § 1222, ex- 
empting bonds of towns, eté., issued 
after April 1, 1917, bonds of a town 
issued prior to that date were taxable 
in 1917. Stoddard v. Corbin, 109 A. 
813, 94 Conn. 543. 

87. Bonaparte v. Baltimore Appeal 
Tax Ct., 104 U.S. 592,°26 L.Bd. 845; 
Baltimore City Appeal Tax Ct. v. Pat- 
terson, 50 Md. 354 [aff 104 U.S. 592, 26 
L.Ed. 845]; Susquehanna Canal Co. v. 
Com., 72 Pa. 72; Webb v. Burlington, 
28 Vt. 188. 


Com’rs, 
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[§ 382] A. Definition, Nature, and Purpose.*** 
Exemption, as applied to taxation, is freedom from 
the burden of enforced contribution to the expenses 
and maintenance of government,’® and may include 
freedom from the burden of taxes accrued and un- 
paid as well as from the burden of future levies.®° 
The term, as here used, presupposes a liability, and 
is properly applied only to a grant of immunity to 
persons or property which otherwise would have 
Furthermore, the right 
to immunity is not inherent in the person or prop- 


been liable to assessment.°®+ 


88. Exemption from: 

Liability to seizure and sale for pay- 
ment of debts see Exemptions 25 
Ors tor thy ee 

Municipal taxation see Municipal Cor- 
porations §§ 4327-4336. 

89. Bartholomew y. Austin, 85 F. 
359, 368, 29 C.C.A. 568; Asplund v. 
Alarid, 219 P. 786, 29 N.M. 129; Trus- 
tees of Academy of Protestant Episco- 
pal Church in Philadelphia v. Hunter, 
4 Pa.Co. 66. 

“The obligation to pay is coexten- 
sive with the protection received. An 
exemption from, taxation is a release 
from this obligation. It is the re- 
ceiving of protection without con- 
tributing to the support of the au- 
thority which protects. It is an ex- 
ception to a rule, and is justified and 
upheld upon the theory of peculiar 
benefits received by the state from 
the property exempted. Neverthe- 
less, it is an exception; and they who 
claim under an exception must show 
themselves within its terms.” Wash- 
burn College v. Commissioners of 
Shawnee County, 8 Kan. 344, 348.- 

[a] Deductions distinguished.— 
“Deductions and exemptions are two 
separate and distinct things, having 
no connection. A deduction is a tak- 
ing of the subtrahend from. the 
minuend. It is a subtraction. Ex- 
emption is an immunity or privilege— 
it is freedom from a charge or burden 
to which others are subject.’’ State v. 
Smith, 63 N.E. 25, 64 N.E. 18, 158 Ind. 
543, 63 L.R.A. 116 [quot Florer v. 
Sheridan, 36 N.E. 365, 137 Ind. 28, 23 
L.R.A. 278]. See State ex rel. Mis- 
souri State Life Ins. Co. v. Gehner, 8 
S.W.(2d) 1068, 320 Mo, 691. 

[b] “Abatement” distinguished.— 
“An exemption prevents any assess- 
ment in the first instance, and in that 
way relieves the property of the bur- 
den of taxation, while in the case of 
an abatement the property is relieved 
of its share of the burden of taxation 
after the assessment has been made 
and the tax levied. The difference in 
the sense of these terms, therefore, 
relates to the method, rather than to 
the effect; for the ultimate result, 
whether by exemption or abatement, 
is precisely the same. In either case 
the property is relieved from the bur- 
den of taxation.” State v. Armstrong, 
53 P. 981, 982, 17 Utah 166, 41 L.R-A. 
407. 

[ce] Immunity to omitted property 
after lapse of stated time is not an 
exception. Commonwealth vy. United 
Cigarette Mach. Co., 92 S.E. 901, 120 
Wa. 835. 

90. Asplund yv. Alarid, 219 P. 786, 
787, 788, 29 N.M. 129. See State v. 
Snyder, 212 P. 771, 29 Wyo. 199 (hold- 
ing that the statute did not operate 
retroactively in violation of the con- 
stitution). 

“When the Legislature was au- 
thorized to exempt certain property 
from taxation, it was authorized to 
free that property from the contribu- 
tion which it would otherwise be re- 
quired to make, in common with other 
property, for governmental purposes. 
The burden of so contributing does 
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governed by the 


not cease to be such simply because, 
by operation of law and time, it has 
become fixed and definite as_ to 
amount, and maturity. . 2-7. he 
words ‘exempt from taxation’ are not 
synonymous with ‘exempt from as- 
sessment’; the latter being much nar- 
rower in meaning than the former.” 
Asplund v. Alarid, supra. 

91. Foster v. City of Duluth, 140 
N.W. 129, 120 Minn. 484, 48 L.R.A.N. 
S. 707; Matlack v. Jones, 2 Disn. 2, 
13 OhioDec. (Reprint) 2; Providence 
v. Hall, 142 A. 156, 49 R.I. 230, 236. 
See Colorado Farm, etc., Co. v. Beer- 
bohm, 96 P. 448, 43 Colo. 464 (an 
amendatory statute providing that 
lands donated by congress to the state 
as trustee to administer for the bene- 
fit of the State Agricultural College 
should be exempt from taxation as 
long as title was in the state does 
not attempt to exempt from taxation 
any property theretofore taxable, and 
so does not present a question as to 
the right of the legislature to ex- 
empt property from taxation, but 
rather its right to exercise a discre- 
tion necessarily within its power as 
the administrator of the trust im- 
posed upon it in the control and dis- 
position of these lands). 

“An exemption from taxation is an 
extraordinary grace of the sovereign 
power.” Milford v. Com’rs of Worces- 
ter County, 100 N.E. 60, 213 Mass. 162. 

[a] Twofold meaning.—Immunity 
from taxation may be by express 
grant presupposing liability therefor, 
or it may exist apart from any ex- 
empting statute or constitutional 
provision, immunity in the latter 
sense having reference to public prop- 
erty used by state or city in per- 
forming its governmental functions. 
The term “exemption,” strictly used, 
is applicable to immunity by grant 
only. Property immune from taxa- 
tion, apart from any grant by con- 
stitution or statute, is more proper- 
ly referred to as ‘nontaxable proper- 
ty.’ Foster v. City of Duluth, 140 
N.W. 129, 120 Minn. 484, 48 L.R.A.N.S. 
707; City of Providence v. Hall, 142 
A. 156, 159, 49 R.I. 230. 

Nontaxable prope: see supra §§ 
343-381. bik iis 

$2. See case infra this note. 

“There is never an exemption un- 
less it is provided for by law.” Cor- 
poration of Sisters of Mercy vy. Lane 
County, 261 P. 694, 128 Or. 144. 

93. See cases infra this note. 

“The language used by this act of 
1885, excludes from taxation legacies 
to corporations ‘now exempted by law 
from taxation.’ This language I 
think shows that the intention of the 
legislature was to exclude from tax- 
ation under this act such corporations 
as by some specific provisions of law 
are exempted from taxation, or whose 


property by some specific provisions 


of law is exempted from taxation. 
The language ‘exempted by law from 
taxation’ looks to some actual pro- 
vision of the law, not to the mere 
absence of any provision, and it can- 
not be argued that because the law 
does not specifically tax a corpora- 


*By S. BOYD DARLING (§§ 382-466). 


rules of law applicable to contracts.®7 
exemption from taxation serves the public, and not 
a private, interest, it cannot be regarded as a gift 
or donation of the public credit to, or in aid of, the 
individual, association, or corporation in whose fa- 
vor the exemption is declared.°® 
emption from taxation is a mere personal privi- 
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erty exempted,®? but exists only by grant®® sup- 
ported on grounds of public policy,°* the subject 
matter of which may take the form of a contract,°® 


terms thereof,®* and subject to the 
Because 


Ordinarily an ex- 


tion, therefore that corporation is 
‘exempted by_ law_ from _ taxation.’ 
‘Exempt’ is defined by Burrill to 
mean, ‘to relieve from some requisi- 
tion, etc., to which others are sub- 
ject.’’”’ Church Charity Foundation v. 
People, 6 Dem.Surr. (N.Y.) 154, 156. 
[a] Statutory omission to impose 
tax.—A statute excluding from tax- 
ation legacies to corporations now 
“exempted by law’ has reference to 
corporations to which an exemption 
of their property has been granted 
by express provisions of constitution 
or statute, not to corporations whose 
property the taxing power has failed 


to tax. Church Charity Foundation 
v. People, 6 Dem.Surr. (N.Y.) 154. 
[b] Making tax receipt conclusive.. 


—A statutory declaration that a tax 
receipt shall be conclusive as to pay- 
ment regardless of the fact, while in 
‘effect releasing from tax those who 
have not paid but who have a tax 
receipt for the tax, does not operate 
as a grant of exemption from the 
tax. Harris v. Stearns, 108 N.W. 247, 
20 S.D. 622. 


94. See cases infra text and notes 
9-13. 
95. English v. Richardson, 32 S. 


Ct. 571, 224 U.S. 680, 56 L.Ed. 949 [rev 
114 P. 710,.-28 Okl. 408]; Choate v. 
Trapp, 32 S.Cti.565, 224 U.S:665,;- 56, by 
Ed. 941; Bartholomew vy. Austin, 85 
F. 359, 29 C.C.A: 568; Maine Water 
Co. v. Waterville, 45 A. 830, 93 Me. 
586, 49 L.R.A. 294; Wood v. Gleason, 
(Okl1.) 140 P. 418; Lieber v. Rogers, 
133 P. 30, 37 Okl. 614. 

ec Schock v. Sweet, (Okl1.).145 P. 

t / 


97. See cases infra this note. 

[a] Proof of contract and of con- 
sideration thereof must be clear. Se- 
ton Hall College v. South Orange, 90 
A. 1126, 86 N.J.Law 365. 

[b] Grant of privilege by general 
law does not, per se, constitute a con- 
tract. People v. Roper, 35 N.Y. 629. 

2.98. Harkin v. Bd. of Com’rs of 
Niobrara County, 222 P. 35, 30 Wyo. 
455; State v. Snyder, 212 P. 771, 29 
Wyo. 199. 

“Exemptions from the burdens of 
taxation, which the great masses of 
the people are called upon to sus- 
tain, as a requisite of civil govern- 
ment, are only favored in legislation, 
upon the theory that the concession 
is due as quid pro quo for the per- 
formance of a service essentially pub- 
lic, and which the state thereby is 
relieved pro tanto from the necessity 
of performing, such as works of 
charity and education freely and 
charitably bestowed, as evidenced by 
the legislation under consideration. 
Without that concurring prerequisite, 
an exemption becomes essentially a 
gift of public funds, at the expense 
of the taxpayer, and indefensible both 
under public policy of equal taxa- 
tion, and our constitutional safeguard 
against illegal taxation.” Carteret 
Academy v. State Board of Taxes and 
Assessment, 133 A. 886, 887, 102 N.J. 
Law 525. To same effect People v. 
Seon 137 N.E. 863, 864, 306 Ill. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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lege,°? subject to modification or recall by the leg- 
islature, although it may be a privilege annexed 
to particular property under the terms of the cre- 
When granted to a corporation, it 
does not thereby become a corporate franchise, in 
the sense of being a transferable right or privilege,* 
except to the extent that the exemption statute may 
make it so,t but merely a personal privilege in- 
capable of transfer in the absence of express stat- 
utory direction;® yet it is a franchise in the sense 
that it may be lost by nonuser, that is, by acquies- 
cence in actual taxation,® or by forfeiture of the 


ating statute.? 


charter of the corporation.7 
Purpose of exemption.$ 


99. Com. v.. Owensboro, ete, R. 
Co., 81 Ky. 572, 5 Ky.L. 650; State v. 
Great ‘Northern R. Co., 119 N.W. 202, 
106 Minn. 303 [aff 30 S.Ct. 344, 216 U. 
S.'206, 54 L.Ed. 446]; Morris Canal, 
ete., Co. v. State Bd. of Assessors, 71 
A. 328, 76 N.J.Law 627 [aff 36 S.Ct. 
28, 239 U.S. 126, 60 L.Ed. 177]; Wil- 
son v. Gaines, 9 Baxt. (Tenn.) 546 
[aff 103 U.S. 417, 26 L.Ed. 401]. 

[a] Gross earning tax in lieu of all 
other taxes is a personal exemption 
from all other taxes so long as the 
conditions of the contract were per- 
formed and is not transferrable to 
the successor of the railroad which 
was party thereto. State v. Great 
Northern R. Co., 119 N.W. 202, 106 
Minn. 303 [aff 30 S.Ct. 344, 216 U.S. 
206, 54 L.Ed. 446]. 

Transfer of exemption see infra §§ 
412-415. 

1. Massachusetts General Hospital 


v. Inhabitants of Belmont, 124 N.E. | 


21, 233 Mass. 190; State v. Rowe, 188 
.N.W. 107, 108 Neb. 232. 

2. Grand Canyon R. Co. v. Treat, 
95 P. 187, 189, 12 Ariz. 69; State v. 
Great Northern R. Co., 119 N.W. 202, 
106 Minn. 303 [aff 30 S.Ct. 344, 216 ‘U. 
S. 206. 54 L.Ed. 446]. 

{a] Exemptions are of two kinds. 
—‘“‘Exemptions of one class, by their 
terms, are personal, being such as 
have been by legislative enactment 
granted either directly to persons or 
corporations that are named in the 
acts thus granting them, or granted 
to such persons or corporations as 
may comply with the requirements 
of such legislative enactment, and 
thus bring themselves within the 
granting clause thereof, and by_ so 
doing make themselves the benefici- 
aries of such granting clause. Ex- 
emptions of the other class might be 
ealled ‘impersonal,’ and the grants 
thereof might be termed ‘legislation 
in rem,’ and are those cases in which 
the exemption is granted directly to 
the proverty in question, and in which 
the granting clause generally pro- 
‘vides that the property of the class- 
es designated, when acquired or cre- 
ated, in compliance with the pro- 
visions of such enabling legislation, 
should be exempt from_ taxation. 
This latter class of legislation can 
directly exempt from_ taxation such 
property while owned or controlled 
by the persons or corporations thus 
acquiring it or bring it into existence, 
in which cases the exemption will 
cease when the property passes out 
of the ownership or control of those 
thus acquiring or creating it, or the 
legislative act may either provide 
that such exemption shall attach to 
the property after passing from the 
ownership and control of those who 
created it, in compliance with the 
terms of such beneficial legislation, 
into that of their successors or as- 
signs, or may simply declare that 
such property shall be exempt from 
taxation, without restricting the own- 
ership or control, and leave it to 
the law to continue the exemption 
after transfer of title as an ap- 
purtenant to the property.’ Grand 
Canyon R. Co. v. Treat, 95 P. 187, 189, 
12 Ariz. 69. 
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exemptions from taxation is ordinarily found in 
motives of public policy,® such as the encouragement 
of manufacturing and other industries,!° the con- 
struction of railroads,'! or the reforestation of 
land,*® or the support of educational, charitable, or 
religious institutions ;*% 
valid, must secure a public, as distinguished from a 
private, interest.'4 
tion is sometimes granted to avoid double taxation 
of particular persons or property,!® or to serve a 
general scheme of taxation by levyine one tax on 
a particular kind of property in lieu of. all other 


and an exemption, to be 


A partial immunity from taxa- 


taxes,‘® or by assessing property at less than its 


The purpose of granting 


[b] “Cemeteries, tombs and rights 
of burial, so long as they shall be 
dedicated to the burial of the dead’ 
is an exemption of land, and ceme- 
teries, being the subject of the spe- 
cial provision, are not within the 
general clause exempting the real 
and personal property of benevolent 
and charitable institutions. Town 
of Milford  v. Commissioners of 
Worcester County, 100 N:E. 60, 213 
Mass. 162, 165. 

[c] Exemption of public lands 
granted to railroad attaches to the 
lands, and, in accordance with terms 
of grant, passes to the railroad 
grantee’s successor. State v. Great 
Northern R. Co., 119 N.W. 202,. 106 
Minn. 303 faff 30 S.Ct. 344, 216 U.S. 
206, 54 L.Ed. 446]. Z 

{d] Property exemption may be 
limited (1) to its present ownership 
(State v. Minnesota Cent. R. Co., 30 
N.W. 816, 36 Minn. 246; Morris Canal, 
etc., Co. v. State Bd. of Assessors, 71 
A. 328, 76 N.J.Law 627 [aff 36 S.Ct. 
28, 239 U.S. 126, 60 L.Ed. 177]) (2) or 
to a period of years (Grand Canyon 
§9) Co. -v.. Treat; 95° PB. 187, 12) Ariz: 
“ays 

3. State v. Maine Cent. R. Co., 66 
Me. 488 [aff 96 U.S. 499, 24 L.Ed. 836]; 
Wilson v. Gaines, 9, Baxt. (Tenn.) 
546 [aff in 103 U.S. 417, 26 L.Ed. 401]. 

4 State v. Great Northern R. Co., 
119 N.W. 202, 106 Minn. 303 [aff 30 
S.Ct. 344, 216 U.S. 206, 54 L.Ed. 446]. 

5. Morgan v. Louisiana, 93 U.S. 
217,, 223) 23, L. Bd 860. 

“Much confusion of thought has 
arisen in this case and in similar 
eases from attaching a vague and 
undefined meaning to the term ‘fran- 
chises.’ It is often used as synony- 
mous with rights, privileges, and im- 
munities, though of a personal and 
temporary character; so that, if any 
one of these exists, it is loosely 
termed a ‘franchise,’ and is supposed 
to pass upon a transfer of the fran- 
chises of the company. But the term 
must always be considered in con- 
nection with the corporation or prop- 
erty to which it is alleged to apper- 
tain. The franchises of a railroad 
corporation are rights or privileges 
which are essential to the operations 
of the corporation, and without which 
its road and works would be of little 
value; such as the franchise to run 
ears, to take tolls, to appropriate 
earth and gravel for the bed of its 
road, or water for its engines, and 
the like. They are positive rights or 
privileges, without the possession of 
which the road of the company could 
not be successfully worked. Im- 
munity from taxation is not one of 
them. ‘Ihe former may be conveyed 
to a purchaser of the road as part of 
the property of the company; the 
latter is personal, and incapable of 
transfer without express statutory 


direction.” Morgan v. Louisiana, su- 
pra. 
6 New Jersey v. Wright, 6 S.Ct. 


907, 117 U.S. 648, 29 L.Ed. 1021, 

7, State v. Minnesota Cent. R. Co., 
30 N.W. 816, 36 Minn. 246. 

8. Purposes of taxation see supra 
§§ 18-25. 

Restrictions as to purposes of tax- 


, 


ation see supra § 19. 

» See cases infra notes 10-13. 

[a] In Florida, Const. (1839) art 
XI § 2 directs that it shall be the 
“duty of the General Assembly, as 
soon as practicable, to ascertain by 
law proper objects of improvement in 
relation to roads, canals and naviga- 
ble streams,’ and to encourage a. 
liberal system of such improvements. 
Palmes v. Louisville, etce., R. Co., 19 
Fla. 231 [aff 3 S.Ct. 193, 109 U.S. 244, 
27 L.Ed. 922]. 

10. Exemption of manufact 
companies see infra §§ 484-488. 


ll. Grand Canyon R. Co. v. Treat, 
95 P. 187, 12. Ariz. 69; Palmes: v. 
Louisville, etc, R. Co., 19 Fla. 231 


ae S.Ct. 193, 109 U.S. 244, 27 L.Ed. 

Exemption of railroads see infra §§ 
490—496. 

12. Baker. v. West Hartford, 94 A. 
283, 89 Conn. 394. 

13. Anniston City Land Co. v. 
State, 48 So. 659, 160 Ala. 253: Mat- 
lack v. Jones, 2 Disn. 2, 18 OhioDec. 
(Reprint) 2; Protestant Episcopal 
Church v. Hunter, 4 Pa.Co. 66; Scran- 
ton City Guard Assoc. v. Seranton, 1 
Pa.Co. 550;  WHalifax v. Sisters of 
Charity, 40 N.S. 481. 

Exemption of charitable, educa- 
tional, and religious institutions see 
infra §§ 498-618. 


14. See infra § 383. 
15. Ala—McIver v. Robinson, 53 
Ala. 456. 


Ill.—In re St. Louis Loan, etc., Co., 
62 N.E. 810, 194 Ill. 609. : 

Ind.—State v. Smith, 63 .N.E. 25, 
214, 64 N.E. 18, 158 Ind. 543, 5538, 
63 REAM DLC: 

Mass.—In re Opinion of the Jus- 
tices, 159 N-E. 55, 261 Mass: 523> 
In re Opinion of Justices, 84 N.E. 499, 
195 Mass. 607; Com. v. People’s Five 
Cent Sav. Bank, 5 Allen 428. 

Mo.—Kansas City v. Mercantile : 
Mut. Bldg., etc., Assoc., 46 S.W. 624, 
145 Mo. 50. ; 

N.J.—Trenton v. Standard F. Ins. 
Co., 78°. A. -'606, 77 N.J.Law 757 [aff 
68 A. 1111, 76 N.J.Law 79]; Jersey 
City Gaslight Co. v. Jersey City, 46 N. 
J.Law 194. ' 

Double taxation see supra §§ 69-— 


16. People v. Illinois Cent. R. Co., 
112 N.E. 700, 273 Tll..220;° In re Gross 
Production Tax of Wolverine Oil Co., 
(Okl.) 154 P. 362. 

“Under such a scheme property 
cannot be said to be exempt, pro- 
vided it is made to bear what the Leg- 
islature deems to be its just propor- 
tion of tax burden.” State ex rel. 
City of Fargo v. Wetz, 168 N.W. 835, 
840, 40 N.D. 299, 5 A.L.R. 731. ; 

[a] Automobile license fee in lieu 
of all other taxes.—A statute provid- 
ing for the licensing of motor vehi- 
cles and the payment of fees there- 
for, the amount of which is to be 
expended upon the highways of the 
state, and providing that it shall be. 
in lieu of all other taxes, is not an 
exemption of motor vehicles from 
taxation in violation of a constitu- 
tional provision giving the legislature 
power to exempt property not exceed- 
ing two hundred dollars in value be- 
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value,?? although an immunity of this character is 
not, properly speaking, an exemption, but rather a 
mere regulation as to the mode of assessment.*® 

[§ 383] B. Grant or Creation'*—1l. Power To 
Exempt in General. The power to exempt from tax- 
ation, as well as the power to tax, is an essential 
attribute of sovereignty,?° and may be exercised 
in the constitution,?1 or in a statute, unless the con- 
stitution expressly or by implication prohibits ac- 
tion by the legislature on the subject.?? 
prohibited or restricted in its exercise by consti- 
tutional provisions,?* the legislature of a. state has 
full power to exempt any persons or corporations or 
24 but only from 


classes of property from. taxation, 


longing to each taxpayer. State v. 
Wetz, 168 N.W. 835, 40 N.D. 299. 

17. State v. Birmingham Southern 
R. Co., 62 So. 77, 182 Ala. 475. 

18. San Bernardino County. v. 
State Board of Equalization of Cali- 
fornia, 155 P. 458, 172 Cal..76; Jer- 
sey City Gaslight Co. v. Jersey City, 
46 N.J.Law 194; Carroll v. Alsup, 64 
S.W. 193, 107 Tenn. 257. 

19. Power of: . 
‘Congress to exempt federal securities 

from state taxation see supra §§ 

S12, Oboe 
Municipal corporation to exempt see 

Municipal Corporations § 4328. 

20. In re Assessment of First Nat. 
Bank of Chickasha, 160 P. 469, 58 Okl, 
508, L.R.A.1917B 294. 

21. See infra § 385. 

22. See infra § 391. 

23. See infra §§ 387-390. 

24 Ala.—Crow v. General Cable 
Corporation, 137 So. 657, 223 Ala. 611. 

Ariz.—Bennett v. Nichols, 80 P. 392, 
9 Ariz. 138. 

Conn.—Baker v. Town of West 
Hartford, 94 A. 283, 89 Conn. 394. 

Idaho.—wWilliams v. Baldridge, 284 
P. 2038, 48 Idaho 618. 

Kan.—Gunkle v. Killingsworth. 233 
P. 803, 118 Kan. 154. 

La.—St. Anna’s Asylum vy. Parker, 
83 So. 613, 109 La. 592. 

Md.—City of Baltimore v. German- 
American Fire Ins. Co. of .Baltimore 
City, 103 A. 980, 132 Md. 380; William 
Wilkens Co, vy. Baltimore, 63 A. 562, 
103 Md. 293; State v. Baltimore, etc., 
R. Co., 48 Md. 49. 

Mass.—In re Opinion of the Jus- 
tices, 159 N.E. 55, 261 Mass, 523; Day 
OR ed 45 N.E. 751, 167 Mass. 
371. 

Mich.—In re Auditor General, 165 
N.W. 771, 199 Mich. 489; Chippewa 
County v. Auditor-Gen., 32 N.W. 651, 
65 Mich. 408. 

Minn.—Nobles County y. Hamline 
University, 48 N.W. 1119, 46 Minn. 
316; First Division of St. Paul, ete., 
R. Co. v. Parcher, 14 Minn. 297. 

Miss.—City of Jackson vy. Deposit 

Guaranty Bank & Trust Co., 133 So. 
195, 160 Miss. 752; Miller v. Lamar 
Life Ins. Co., 131 So. 282, 158 Miss. 
753; Adams v. Winona Cotton Mills, 
46 So. 401, 92 Miss. 743. 
- Mo.—Scotland County v. Missouri, 
ete., R. Co., 65 Mo. 123; Sloan vy. 
Pacific R. Co., 61 Mo. 24, 21. Am.R. 
397; St. Louis v. Boatmen’s Ins., etce., 
Conn47 Bo. 150. 

Mont.—WNorthern Pac. R. Co. v. Car- 
land, 3 P. 134, 5 Mont. 146. 

Neb.—Fontenelle Forest Ass’n v. 
Sar uy: County, 226 N.W. 327, 118 Neb. 

N.H.—In re Opinion of the Justices, 
93. AetSUHy GiieNoeiei6 1 1 

N.J.—Little vy. Bowers, 5 A. 178, 48 
N.J.Law 370. 

N.M.—Asplund y. Alarid, 219 P. 
786, 29 N.M. 129. 

N.Y.—Matter of Rochester Trust, 
etc., Co., 42 Misc. 581, 87 N.Y.S. 628: 
People ex rel. City of Oswego vy. 
Board of Assessors of Town of Os- 
wego, 134 N.Y.S. 177. 

N.C.—Latta v. Jenkins, 156 S.E. 857, 
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or expediency,** 


Where not 


200 N.C. 255. 

Ohio.—Cincinnati v. 
OhioN.P.N.S. 273. i 

Okl.—In re Assessment of First 
Nat. Bank of Chickasha, 160 P. 469, 
58 Okl. 508, L.R.A.1917B 294; Pryor 
v. Bryan, 66 P. 348, 11 Okl. 357 [aff 
23S, Ct..549, “189. U.S. 325, 4% LaHd. 
835]. 

Or.—City of Eugene v. Keeney, 293 
P. 924, 134 Or. 393; Corporation of 
Sisters of Mercy v. Lane County, 261 
P. 694, 123 Or. 144; City of Portland 
v. Kozer, 217 P. 833, 108 Or.>375; 
Wailace v. Josephine County Bd. of 
Equalization, 86 P. 365, 47 Or. 584. 

Pa.—Butler’s Appeal, 73 Pa. 448. 

S.C.—Duke Power Co. v. Bell, 152 
S.E. 865, 156 S.C. 299. 

Tenn.—Knoxville, etc.,. R. Co. v. 
Hicks, 9 Baxt. 442. 

Tex.—Santa Rosa Infirmary v. City 
of San Antonio, (Commn.App.) 259 S. 
W. 926 [rev (Civ.App.) 249 S.W. 498]; 
State v. Settegast, (Civ.App.) 227 S. 
W. 253 [rev on another point (Commn. 
App.) 254 S.W. 925]; State v. Colo- 
rado Bridge Co., (Civ.App.) 75 S.W. 
818. 

Wash.—State v. Gifford, 275 P. 74, 
151 Wash. 43. 

W.Va.—Reynolds Memorial Hos- 
pital v. Marshal County Court, 90 S. 
HK, 238, 78 W.Va. 685. 

Wis.—State v. Johnson, 175 N.W. 
589, 170 Wis. 218; 7. ALR. 16217; 
Board of Trustees of Lawrence Uni- 
versity v. Outagamie County, 136 N. 
W. 619,°150, Wis. 244, 2 sAUIAR. 465; 
Attorney. General v. Winnebago Lake, 
ete., Plank Road Co., 11 Wis. 35. 

Wyo.—Harkin v. Bd. of Comrs. of 
Niobrara County, 222 P. 35, 30 Wyo. 


Hynicka, 9 


455; State v. Snyder, 212 P. 771, 29 
Wyo. 199. 
25. Bellows Falls Power Co. v. 


Commonwealth, 109 N.E. 891, 222 
Mass. 51, Ann.Cas.1916C 834 [error 
dism 38 S.Ct. 63, 245 U.S. 630, 62 L. 
Ed. 520 mem]. 

26. State v. Birmingham Southern 
R. Co., 62 So. 77, 182 Ala. 475, Ann. 
Cas.1915D 4386; Elmwood Cemetery 
Co. v. Tarrant, 54 So. 186, 170 Ala. 
459. 

27. See cases supra notes 24-26. 

28. Layman Foundation v. City of 
ee 22 S.W.(2d) 622, 232 Ky. 
od. 

“The only limitation upon the legis- 
lative power to exempt property from 
taxation is that ‘there must underlie 
the exercise of the power “some prin- 
ciple of public policy that can support 
a presumption that the public inter- 
est will be subserved by the exemp- 
tion granted’ - and the classifi- 
cation of the property exempted 
“must be based on some reasonable 
ground, and some real difference 
which bears a just and proper rela- 
tion to the object sought to be accom- 
plished.”’ City of Jackson y. Mis- 
sissippi Fire Insurance Co. [95 So. 
845, 132 Miss. 415] supra, and au- 
thorities there cited.” Miller vy. La- 
mar Life Ins. Co., 131 So. 282, 286, 158 
Miss. 753. 

29. Hope Natural Gas Co. v. Hall, 
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taxes within its jurisdiction,?® and to limit the ex- 
emption,2® according to its views of public policy 


subject only to the limitation that 


the exemption shall serve a public purpose,?* and 
that the exemption?® and the classification upon 
which it is based shall not be arbitrary,°® such 
power being included in the legislative power to 
tax,?1 and to classify for purposes of taxation.*? 
So, also, the legislature may within its discretion 
exempt from other forms of taxation property which 
pays a specific tax regardless of whether it is levied 
on the property itself or on the right to use the 
property in a certain way.**’ No such power or au- 
thority belongs inherently to the municipal corpora- 


47 S.Ct. 689, 274 U.S. 284, 71: L.Ed. 
1049. fafie 135° SE. 582) 102) SW.uVa. 
272]; City of Norwalk v. Town of 
New Canaan, 81 A. 1027, 85 Conn. 119; 
City of Jackson v. Deposit Guaranty . 
Bank & Trust Co., 133 So. 195, 160 
Miss. 752. 

30. Citizens’ Telephone Co. v. Ful- 
ler, 33 S.Ct. 833, 229 U.S. 322, 57 L.Ed. 
1206 [aff The Michigan Telephone 
Tax Cases, 185 F. 634]; Garysburg 
Mfg. Co. v. Pender County, 42 F.(2d) 
500; Harkin v. Board of Com’rs of 
Niobrara County, 222 P. 35, 30 Wyo. 
455; State v. Snyder, 212 P. 771, 29 
Wyo. 199. 

31. Ariz.—Bennett v. Nichols, 80 
P..392,°9 Ariz. 138. 

Conn.—Baker v. West Hartford, 94 
A. 283, 89 Conn. 394. 

N.M.—Asplund vy. Alarid, 219 P. 786, 
29 N.M. 129. ; 

Okl.—In re Assessment of First 
Nat. Bank of Chickasha, 160 P. 469, 
58 Okl. 508, L.R.A.1917B 294; Pryor 
v. Bryan, 66 P. 348, 11 Okl. 357 [aff 
Hy aes 549, 189 U.S. 325, 47 L.Ed. 

Or.—City of Eugene v. Keeney, 293 
P.924, 134 Or. 393% 

S.C.—Duke Power Co. v. Bell, 152 
S.H..865, 156 S.C. 299. 

32. Fox v. Commissioners, 1 Pa. 
Cor 289%, . 

33. Del—Neary v. Philadelphia, 
etc., R. Co., 9 A. 405, 12 Del. 419. 

Ill.— Peo. v. Illinois Cent. R. Co., 
112 N.E. 700, 273°Tlt. 220; State v: 
Illinois ‘Cent. R. Co., 92 N.E. 814, 246 
Ill. 188; Htuunsaker v. Wright, 30 Ill. 
146; Illinois Cent. R. Co. v. McLean 
County, 17 Ill. 291; State Bank v. 
People, 5 Ill. 303. 

Mass.—In re Opinion of the Jus- 
tices, 159 N.E. 55, 261 Mass, 523.°% 

Mich.—Jasnowski v. Dilworth, 157 
N.W. 891, 191 Mich. 287. 

Minn.—State v. Twin City Tel. Co., 
116 N.W. 835, 104 Minn. 270; St. Paul 
v. St. Paul, etc., R. Co., 23 Minn. 469. 

N.J.—Douglass v. Orange, ete., R. 
Co., 34 N.J.Law 485. 

Or.—Camas Stage Co. v. Kozer, 209 
P2995, 104-Or2600 5525 Ana Rena 

Pa.—Lackawanna County vy. Scran- 
ton First Nat. Bank, 94 Pa. 221. 

Tenn.—Hamilton Nat. Bank  v. 
Shipp, 23 S.W.(2d) 667, 160 Tenn. 311. 

“The General Court is authorized 
and required ‘to impose and levy pro- 
portional and reasonable assessments, 
rates, and taxes, upon all the in- 
habitants of, and persons resident, 
and estates lying, within the said 
commonwealth.’ C. 1, § 1, art. 4, of 
the Constitution. This constitution- 
al mandate as applied to corporations 
means that property may be exempt- 
ed from one form of taxation which 
bears its fair burden for the support 
of government through some other 
form of taxation.” In re Opinion of 
Supe. 159 N.E. 55, 261 Mass. 523, 
_ {a] Local assessments.—The leg- 
islature may exempt property from 
local assessments for improvements 
as well as from general taxation. 
Milwaukee Electric R., ete., Co. v. 
Milwaukee, 69 N.W. 796, 95 Wis. 42. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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tions.of the state;*4 and still less can a mere exec- 
utive or administrative officer exempt property from 
the payment of taxes;?° but the legislature, unless 
constitutional requirements forbid,?* may delegate 
the power to make particular exemptions to a mu- 
nicipal corporation,** but not to a corporation which 
1s not a governmental agency of the state.28 Con- 
gress, acting within the limits of the federal constitu- 
tion, has power to exempt,®® but outside those limits 
the power does not exist.*® 

[§ 384] 2. Constitutional Provisions‘!—a. In Gen- 
eral. Exemptions from taxation may be created 
directly by the constitution,*? or by act of the leg- 
islature,*? subject to such limitations as the con- 
stitution may place, expressly or by implication, 
upon the power of the legislature in the premises.** 
Constitutional provisions limiting the power of the 
legislature to exempt property from taxation, in- 
tended to be prospective in their operation, do not 
impair exemptions already in existence,*® nor do 
they affect the power of the legislature to fix the 
situs of particular kinds of property even though 
such legislation may have the effect of withdrawing 
certain property from taxation.*® ; 


[§ 385] b. Self-Executing Grants of Exemption. | 


A constitutional grant of an exemption may be self- 
executing or may require legislation before it be- 
comes operative.*7 A constitutional provision de- 
claring that certain classes of property shall be ex- 
empt from taxation is self-executing and proprio 
vigore exempts the property specified,*® and in such 
eases the legislature cannot create other exemp- 
tions*® or impose any new or additional conditions 


34. See Municipal Corporations § [a] 
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_ Absolute exemption for 
municipal property granted uncondi- 
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as a prerequisite to the exemption granted by the 
constitution,®® but if may prescribe a procedure to 
determine whether a claimant is entitled to the con- 
stitutional exemption in accordance with the con- 
stitutional terms and conditions.®! While a self- 
executing grant operates proprio vigore to exempt,5? 
only persons and property within its terms are ex- 
empt,°® and the intent of the people to grant the 
exemption, as expressed in the constitution, must be 
clear; otherwise the rule of construction applies 
that exemptions from taxation, whether constitu- 
tional or statutory, are to be strictly construed 
against the exemption and in favor of the right to 
tax,>4 5 

[§ 386] c. Grant of Authority To Exempt. A 
constitutional provision authorizing the legislature 
to exempt certain kinds of’ property grants a power 
to exempt to the legislature, and defines the limit 
of that power.®® It does not of itself grant any ex- 
‘emption,®® nor does it affect or repeal exemptions 
already existing in the absence of intent on the part 
of the framers of the constitution that it should 
operate as a repeal of existing exemptions.®>7 A 
grant of authority to the legislature to exempt may 
be implied from other express constitutional provi- 
sions.°§ 

[§ 387] d. Requirements, Prohibitions, and Re- 
strictions®®—(1) In General. Statutes purporting 
to exempt property which violate constitutional pro- 
visions that all persons and property or particular 
classes of persons or property, shall be taxed,®° or 
that all property or particular kinds of property 
shall be taxed except as thereinafter provided, enu- 


allfof the State ought to be fairly dis- 


tributed among its citizens” does not 


4327. 

35. Smith v. Bodfish, 27 Me. 289. 

36. Sinnemahoning Iron, etce., Co. 
v. Shaffer, 14 Pa.Dist. 368. 

[a] Under constitutional provi- 
sion requiring equality and uniform- 
ity of taxation, it has been held that 
it is for the legislature to determine 
what property shall be subject to, or 
exempt from, taxation, so that all 
property of the same class may be 
taxed equally and uniformly, and that 
it cannot authorize different towns to 
determine what property within the 
limits of each shall be exempt. Brew- 
er Brick Co. v. Brewer, 62 Me. 62, 16 
Am.R. 395. 

87. See Municipal Corporations § 
4327. 

38. Cumberland University of Gol- 
laday, 274 S.W. 536, 152 Tenn. 82. 

39. Smith v. Kansas City Title & 
Trust Co., 41 S.Ct. 248, 255 U.S. 180, 
65 L.Ed. 577; Brader v. James, 38 S. 
Ct. 285, 246 U.S. 88, 62 L.Ed. 591; Wil- 
son v. Monticello Cotton Mills Co., 
24 S.W.(2a) 324, 180 Ark. 1090. 

40. See case infra this note. 

[a] Indian lands.—The United 
States cannot exempt from state and 
county taxation lands which original- 
ly belonged to the state and were 
sold to the Indians by the state. U. 
S. v. Swain County, N. C., 46 F.(2d) 
99 


41. Exemption from municipal tax- 
es see Municipal Corporations § 4329. 


42. See infra § 385. 

43. See infra § 386. 

44. See infra §§ 387-390. 

45. See infra § 386. 

46. City of Henderson v. Barrett’s 
Ex’r, 153 S.W. 992, 152 Ky. 648. 

47. See Constitutional Law § 133 
notes 81-83. 4 

48. See Constitutional Law § 133 


notes 81-83. 
See infra § 390. 
See cases infra this note. 
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tionally by the constitution cannot be 
cut down by statute to an exemption 
only when used for public or school 
purposes. Town of Andrews v. Clay 
County, 156 S.E. 855, 200 N.C. 280. 

[b] “Use” and “ownership” as 
tests.—Where the constitutional pro- 
vision exempts property from tax- 
ation which is “used” for a certain 
purpose, a statutory provision ex- 
empting such property only when 
“owned and used” for such purpose is 
ineffective as to the condition of own- 
ership, this being an additional pre- 
requisite to the exemption given by 
the constitution. Anniston City Land 
Co. v. State, 48 So. 659, 160 Ala. 253. 

{e] Limiting amount.—Under the 
constitution exempting from taxation 
all property used exclusively for edu- 
cational purposes, a statute is in- 
valid, so far as it attempts to limit 
such exemption to ten acres of ground 
in any one case. Ottawa University 
v. Board of Com’rs of Franklin Coun- 
ty, 116 P. 892, 85 Kan. 246. 

51. Calhoun vy. Flynn, (Ariz.) 289 
PARAS. 
52. See Constitutional Law § 133 
notes 81-83. ‘ 

53. See infra § 405. 


54. See infra § 396. 

55. See infra § 391. 

56. See Constitutional Law § 133 
notes 81-83. 

57. Sayers v. Wilmington, etc., R. 


Co., 49 A. 931, 19 Del. 249; Rock Is- 
land, A. & L. R. Co. v. State Board of 
Appraisers of Louisiana, 63 So. 262, 
133 La. 673; New Orleans v. Poydras 
Orphan Asylum, 33 La.Ann. 850; State 
v. Westminster College, 74 S.W. 990, 
175 Mo. 52; State v. St. Joseph’s Con- 
vent of Mercy, 22 S.W. 811, 116 Mo. 
575; Scotland County v. Missouri, 
ete., R. Co., 65 Mo. 123. 

{a] “That burdens ought to be 
fairly distributed.”—A declaration in 
a state constitution that “the burdens 


repeal a statutory grant of exemption 
from taxation embodied in the charter 
of a college. Brown University v. 
Granger, 36 A. 720, 19 R.I. 704, 36'L. 
R.A. 847. 

Revocable and irrevocable exemp- 
tions see infra §§ 421-425. 

58. See cases infra this note. 

[a] Power to classify.—A grant 
of authority to exempt is implied 
from a grant of power to divide prop- 
erty into classes and to determine 
what class or classes shall be subject 
to taxation. City of Owensboro: v. 
Dark Tobacco Growers’ Ass’n, 300 S. 
W. 350, 222 Ky. 164; Kentucky & 
West Virginia Power Co. v. Holliday, 
287 S.W. 212, 216 Ky. 78. 

59. Cross references: 

Exemption from municipal taxes see 

Municipal Corporations § 4329. 
Obligation of contracts see Constitu- 

tional Law § 607. 

Privileges and immunities and class 

Aaa see Constitutional Law 


60. Cal.—Mackay v. San Francis- 
co,,.45. Ps: 696; 113 Cal. 392. Peo. iv. 
Latham, 52 Cal. 598; Peo. v. Eddy, 43 
Cal. 331, 13 Am.R. 143; Peo. v. Gerke, 
85 Cal. 677; Peo. v. McCreery, 34 Cal. 
432; Minturn v. Hays, 2 Cal. 590, 56 
Am.D. 366. 

Colo.—Imperial Fire Ins. Co. v. 
Board of County Com’rs of City and 
County of Denver, 118 P. 970, 51 Colo. 
456. 


Md.—Baltimore v. Starr Methodist 
Protestant Church, 67 A. 261, 106 Md. 
281. 

Minn.—State v. Pioneer Sav., ete., 
Co., 65 N.W. 138, 63 Minn. 80. 

Ohio,— Ellis v. Linck, 3 OhioSt. 66. 

Tenn.—Chattanooga v. Nashville, 
ete., R. Co., 7 Lea 561; Memphis, ete., 
R. Co. v. Gaines, 3 Tenn.Ch. 604. 

Wash.—Pacifie Cold Storage Co. v, 
ee County, 149 P. 34, 85 Wash. 
26. Y 
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merating the kinds of property exempt,°’ or that 
no property shall be exempted,®? or that no prop- 
erty shall be exempted other than is provided in the 
constitution,®* are void. Exemptions which are not 
within the terms of the constitutional prohibition 
or restriction on the power to exempt,°* or which 
are within the terms of an exception thereto,®° are 
valid; and a statute granting exemptions which are 
revocable at any time do not violate a constitution- 
al prohibition against relinquishment:by the legis- 
lature of its power to tax;®* nor is the levy of a 
general tax in an improvement district indirectly 
exempting property therefrom affected by the pro- 
hibitions and restrictions contained in the article 
of the constitution relating to taxation and reve- 
nue.®? The fact that a tax law contains an uncon- 
stitutional grant of exemption in one of its sections 
or provisions does not necessarily invalidate the stat- 
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termining the validity of statutes as affected by 
constitutional restrictions upon the power to grant 
exemptions, the distifiction must be observed be- 
tween what is in fact an exemption and what is 
merely a regulation as to the mode of assessment.’° 

Commutation of taxes. A statute providing for 
commutation of taxes is void where it is construed 
to ereate an exemption in violation of a constitu- 
tional prohibition against all exemptions,’* or 
against exemptions. other than those enumerated,’? 
or otherwise provided for in the constitution;7* but 
other authorities construing the commutation stat- 


ute as providing for a mode of taxation rather than . 


creating an exemption have held that no violation 
of the constitution was involved,’* especially where 
made the subject of contract between taxpayer and 
state.7> A constitutional prohibition against com- 
mutation of particular taxes does not operate to pro- 


ute as a whole,®® although it may do.so.*® In de- 


Levee Com’rs, 37 EF. 24. : 

Md.—City of Baltimore v. United 
Rys. & Electric Co., 94 A. 378, 126 Md. 
39 


Minn.—Stevens County v. St. Paul, 
etc., R. Co., 31 N.W. 942, 36 Minn. 
467; State v. Winona, etc., R. Co., 21 
Minn. 315; First Div. St. Paul, etc., 
R. Co., v. Parcher, 14 Minn. 297. 

Miss.—Johnston v. Reeves & Co., 72 
So. 925, 112 Miss. 227. 

N.Y.—People ex rel. 1170 Fifth Ave. 


61. U.S.—Louisville, ete., R. Co. v. 
Palmes, 3 S.Ct. 193, 109 U.S. 244, 27 
L.Ed. 922; Forshaw v. Layman, 182 
INT 1938, 204 C. CAs 559: 

Ala.—State v. Elba Bank & Trust 
Go., 91 So. 917, 18 Ala.App. 253 [cert 
den 91 So. 922, 207 Ala. 711]. 

Cal.—Crocker v. Scott, 87 P. 102, 
149 Cal. 575. : 

Mont.—Daly Bank, etc., v. Silver 
Bow County, 81 P. 950, 38 Mont. 101. 

Nev.—State v. Carson City Sav. 
Bank, 30 P. 703, 17 Nev. 146. 

Tenn.—-Cumberland University v. 
Golladay, 274 S.W. 536, 152 Tenn. 82; 
Keith v. State Funding Board, 155 S. 
W. 142, 127 Tenn. 441, Ann.Cas.1914B 
1145; State Nat. Bank v. Memphis, 
94 S.W. 606, 116 Tenn. 641, 7 L.R.A. 
N.S. 663. 

Utah.—State v. Armstrong, 53 P. 
981, 17 Utah 166, 41 L.R.A. 407. 

Va.—Hollywood Cemetery Co. v. 
Commonwealth, 96 S.E. 207, 123 Va. 
106. 3 
. 62 See Berryman v. Board of 
Trustees of Whitman College, 32 S.Ct. 
147, 222 U.S. 334, 56 L.Ed. 225 [rev 
156 F. 112] (an exemption was a “spe- 
cial privilege’ within a constitution- 
al prohibition against the grant by 
the legislature of “special privi- 
leges’’). 

63. _U.S.—Little Rock, etce., R. Co. 
v. Worthen, 7 S.Ct. 469, 120 U.S. 97, 
30 L.Ed. 588. 

Ark.—Files v. Pocahontas, ete., R. 
Co., 3 S.W. 817, 48 Ark. 529; Little 
Rock, ete., R. Co. v. Worthen, 46 Ark. 
312 [error dism 7 S.Ct. 469, 120 U.S. 
97, 30 L.Ed. 588]. J 

Colo.——Gunnison County v. Owen, 4 
Pe 95,1 Colo: (467: 

Ky.—Campbell County v. Newport, 
etc., Bridge Co., 66 S.W. 526, 112 Ky. 
659, 23 Ky.L. 2056. 

La.—Southland Inv. Co. v. Jeter, 
129 So. 722, 171 La. 106. 

Mo.—State ex rel. Globe-Democrat 
Pub, Co. v. Gehner, 294 S.W. 1017, 316 
Mo. 694; Vice v. City of Kirksville, 
217 S.W. 77, 280 Mo. 348; State ex rel. 
St. Louis County v. Gordon, 188 S.w. 
160, 268 Mo. 713; Westport v. McGee, 
30 S.W. 523, 128 Mo. 152; Copeland v. 
St. Joseph, 29 S.W. 281, 126 Mo. 417. 

N.D.-—State v. Wetz, 168 N.W. 835, 
407° NLD. 299. 

Okl.—Wenner v. Mothersead, 264 
P. 816, 129 Okl. 273; Beta Theta Pi 
Corporation vy. Board of Com’rs of 
Cleveland County, 234 P. 354, 108 Okl. 
78; In re Assessment of Chickasha 
Milling Co., 194 P. 217, 80 Okl. 102: 
In re Assessment of Chickasha Cotton 
Oil Co., 194 P. 215, 80 Okl. 101. 

Pa.—Sinnemahoning Iron, ete., Co. 
v. Shaffer, 14 Pa.Dist. 368. . 

Tex.—City of San Antonio vy. 
Young Men’s Christian’ Ass’n, (Civ. 


App.) 285 S.W. 844.“ 
64. U.S.—Yazoo & M. V. R. Co. v. 


‘Chorn, 


Corporation v. Goldfogle, 173 N.E. 
685, 254 N.Y. 476. 
Okl.—Board of Equalization of 


Muskogee County v. Exchange Nat. 
Bank of Muskogee, 230 P. 728, 104 
Okl. 93; In re Oklahoma Nat. Life 


EnsiyiCo.; 113i P23 76,768 (ORs i219 13 
A.L.R. 174; In re Assessment of Con- 
servative Loan Co., 173 P. 654, 67 Okl. 
307; In re Assessment of Amazon 
Fire Ins. Co.,; 173 P. 655, 67 Okl. 312; 
In re Assessment of First Nat. Bank 
of Chickasha, 160 P. 469, 58 Okl. 508, 
L.R.A.1917B 294; Ex parte Shaw, 157 
P2900;.53) ORM Goa: 

Pa.—Hawes Mfg. Co.’s Appeal, 17 
A, 219,°1. Mon: 353;. Pittsburgh’ v. 
Phelan, 11 Pa.Dist. 572; Sanderson v. 
Lackawanna County, 1 Pa.Co. 342; 
iis v. Edelman, 1 LehighVal.L.R. 
169. 

S.D.—National Surety Co. v. Stark- 
ey, 170 N.W. 582, 41 S.D. 356. 

Vt.—Colton vy. Montpelier, 45 A. 
1039, 71 Vt. 413. 

65. State v. Allen, 127 N.E. 145, 
189 Ind. 369. 

66. Williams v. Baldridge, 284 P. 
203, 207, 48 Idaho 618; Miller v. 
Lamar Life Ins. Co., 131 So. 282, 158 
Miss. 753; City of Jackson v. Missis- 
sippi Fire Ins. Co., 95 So. 845, 132 
Miss. 415 [error dism 44 S.Ct. 228, 263 
U.S. 730, 68 L.Ed..529]; Board of 
Sup’rs of Harrison County v. Gulf 
Coast Military Academy, 89 So. 617, 
126 Miss. 729; Bankers’ Life Co. v. 

(Mo.) 186 S.W. 681. 

_ “That intention was not to require 
the taxation of all corporations, but 
rather to make all corporations ‘sub- 
ject’ to taxation. It was not designed 
to prevent the suspension of a par- 
ticular tax, but rather of the power 
to tax, a very different matter. The 
power to tax, or to exempt from taxa- 
tion, remains with the Legislature. 
The exemption statute under consid- 
eration has not contracted or bar- 
tered away this power.’ Williams v. 
Baldridge, supra, 

67. State ex rel. Gentry v. Curtis, 
4 S.W.(2d) 467, 319 Mo.’316. 

68. Peo. v. McCreery, 34 Cal. 432; 
Fox’s Appeal, 4 A. 149, 112 Pa. 337; 
State Nat. Bank v. Memphis, 94 S.w. 
606, 116 Tenn. 641, 7 L.R.A.N.S. 663. 

69. State v. Wardell, 54 S.W. 574, 
153 Mo. 319; Copeldnd v. St. Joseph, 
29 S.W. 281, 126 Mo. 417; Campbell 


hibit commutation of other taxes not within its 


v. Bryant, 52 S.E. 638, 104 Va. 509. 

70. See cases infra this note. 

[a] Deductions.—A prohipition 
against exemptions does not prohibit 
the making of deductions to ascer- 
tain the amount of taxable credits. 
State v. Smith, 63 N.E. 25, 214, 158 
Ind. 543, 64 N.E. 18, 63 L.R.A. 116; 
State ex rel. Missouri State Life Ins. 
Co., 8 S.W.(2d) 1068, 320 Mo. 691; State 
ex rel. Missouri Ins. Co. v. Gehner, 
(Mo.) 280 S.W. 421; State ex rel. 
American Nat. Assur. Co. v. Gehner, 
(Mo.) 280 S.W. 421; State ex rel. In- 
ternational Life Ins. Co. v. Gehner, 
(Mo.) 280 S.W. 421; State ex rel. In- 
demnity Co. of America v. Gehner, 
(Mo.) 280 S.W. 421; State ex rel. Mis- 
souri State Life Ins. Co. v. Gehner, 
(Mo.) 280 S.W. 421; State ex rel. 
Central States Life Ins. Co. v. Gehner, 
(Mo.) 280 S.W. 420; State ex rel. 


Citizens’ Ins. Co. v. Gehner, (Mo.) 280° 


S.W. 420; State ex rel. American Au- 
tomobile Ins. Co. v. Gehner, (Mo.) 280 
S.W. 420; State ex rel. American Cen- 
ey dae Co. v. Gehner, (Mo.) 280 S. 


[b] Corporate stock and shares.— 
A statute exempting from taxation 
the shares of stockholders in certain 
corporations, but providing for the 
taxation of these corporations upon 
all of their property and franchises, 
does not in fact create an exemption 
but merely provides a.different mode 
of assessment and is not unconstitu- 
tional. Carroll v. Alsup, 64 S.W. 193, 
107 Tenn, 257. ‘ 

[ce] Credit and money.—If the to- 
tal wealth of the state can be taxed 
once, without the taxation of credits 
in any form, the constitutional pro- 
vision requiring all property to be 
taxed is satisfied without the taxation 
of credits, and a statute exempting 
credits by providing that they shall 
not be considered as property for pur- 
poses of taxation and that thereafter 
no deduction shall be allowed on ac- 
count of an indebtedness owed is con- 
stitutional; but the exemption of 
money from taxation is invalid as an 
attempt to avoid the taxation of all 
property as required by the constitu- 
tion. State v, Parmenter, 96 P. 1047, 
50 Wash. 164, 19 L.R.A.N:S. 707. 

71. Life Assoc. of America v. St. 
Louis County Bd. of Assessors, 49 Mo. 
512; Ellis v. Louisville, ete., R. Co., 
8 Baxt. (Tenn.) 530; Memphis, etc., 
R. Co. v. Gaines, 3 Tenn.Ch. 604. 

72. Louisiana Cotton Mfg. Co. v. 
New Orleans, 31 La.Ann. 440. 

73 Austin v. Austin Gas-Light, 
etc., Co., 7 S.W. 200, 69 Tex, 180. 

74. Hunsaker v. Wright, 30 Ill. 
146; In re Gross Production Tax of 
Wolverine Oil Co., 154 P. 362, 53 Okl. 
24, L.R.A.1916F 141, 

75. Daughdrill v. Alabama L. Ins., 
etc, CoumsdeAlaw oa 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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terms.7® 


Due process of law clause of the federal consti- 
tution does not prevent a state from granting ex- 
emptions from taxation;’? nor does it affect the 
right of the state to declare the conditions upon 
which such exemption shall be enjoyed.78 

[§ 388] (2) Equality and Uniformity?®—(a) In 
General. Where the constitutional requirement of 
equality and uniformity of taxation is construed to 
have reference to persons and property subject to 
tax, as distinguished from the rate or method of 
taxation,*® and to subject all persons and property 
to taxation excepting such as may be exempted in 
the constitution, a statute exempting any person or 
property made subject to taxation by the constitu- 
tion is void,‘' so that the exemption of persons or 
property has been held to violate the constitutional 
requirement of equality and uniformity where the 
constitution declares that all property shall be 
taxed,®? or that every person or corporation shall 
pay a tax in proportion to his or her property ;%3 
or that all property shall be taxed excepting such 


76. See case infra this note. 

[a] State and local taxes.—A con- 
stitutional prohibition against coOm- 
mutation of local taxes does not pro- 
hibit commutation of state taxes. 
Raymond v. Hartford F. Ins. Co., 63 
N.E. 745, 196 Ill. 329. 

77. Metropolitan Street Railway 
Co. v. State Board of Tax Com’rs, 25 
S.Ct. 705, 199 U.S: 1, 50 L.Ed. 65, 4 
Ann.Cas. 381; State v. Sixth Taxing 
Dist., 182 A. 561, 104 Conn..192; City 
of Jackson y. Mississippi F. Ins. Co., 
95 So. 845, 132 Miss. 415 [error dism 
sub nom. City of Jackson v. Lamar 
i. Ins. Co.,'44 S.Ct. 228) 263° U.S. 73, 
68 L.Ed. 529]. ‘ 

78. Massachusetts General Hospi- 
tal v. Inhabitants of Belmont, 124 N. 
E. 21, 233 Mass. 190. 

79. Equality and uniformity gen- 
erally see supra §§ 29-68. 


80. See cases infra note 91. 
81. See cases infra notes 82-86. 
82. People v. Latham, 52 Cal. 598; 


Wilson y. Sutter County, 47 Cal. 91; 
Lick v. Austin, 43 Cal. 590; People 
v. Eddy, 43 Cal. 331, 13 Am.R. 143; 
Crosby v. Lyon, 37 Cal. 242; People v. 
Gerke, 35 Cal. 677; People v. McCree- 
ry, 34 Cal. 432 [overr High v. Shoe- 
maker, 22 Cal. 363; People v. Cole- 
man, 4 Cal. 46, 60 Am.D. 581]; Adams 
v. Yazoo, etc., R.Co., 24 So. 200, 317, 
28 So. 956, 77 Miss. 194, 60 L.R.A. 33 
[aff 21 S.Ct. 240, 180 U.S. 1, 45 L.Ed. 
395]; Zanesville v. Richards, 5 Ohio 
St. 589; Jones v. Memphis, 47 S.W. 
138, 101 Tenn. 188; Chattanooga v. 
Nashville, etc., R. Co., 7 Lea (Tenn.) 
561; Louisville, ie R. Co. v. State, 
8 Heisk. (Tenn.) 663. 

83. People v. Barger, 62 Ill. 452; 
Jacksonville v. McConnel, 12 Ill. 138. 
See McDonough County vy. Campbell, 
42 Ill. 490 (legislature may commute 
taxes under express constitutional au- 
thority to do so). 

g4 Ark.—Fletcher v. 25 
Ark. 289. 

Ga.—Atlanta Natl. Bldg., etc., As- 
soc, vy. Stewart, 35 S.E. 73, 109 Ga. 
pa aie ea yv. Curran, 75 Ind. 309; 
State v. Indianapolis, 69 Ind. 375, 35 
Am.R. 223. : 

Mont.—Daly Bank, ete., Co. v. Sil- 
ver Bow County, 81 P. 950, 33 Mont. 
101; Northwestern Mut. L. Ins. Co. 
v. Lewis & Clarke County, 72 P. 982, 
28 Mont. 484, 98 Am.S.R. 572. 

Utah.—Judge v. Spencer, 48 P. 1097, 
‘15 Utah 242. 

W.Va.—Chesapeake, etc., R. Co. v. 
Miller, 19 W.Va. 408 [aff 5 S.Ct. 813, 
114 U.S. 176, 29 L.Ed. 121]. 

85. People vy. Henderson, 21 P. 144, 
12\-Colo..369. : 

sé. Standard Life Ins. Co. v. City 

of Atlanta, 106 S.E. 110, 151 Ga. 153; 


Oliver, 
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Campbell County v. Newport, etce., 
Bridge Co., 66 S.W. 526, 112 Ky. 659, 
23 Ky.L. 2056; State v. Wardell, 54 
S.W. 574, 153 Mo. 319; Westport v. 
McGee, 30 S.W. 528, 128 Mo. 152; 
Christley v. Butler County, 37 Pa.Su- 
per. 32: Sinnemahoning Iron, etc., Co. 
v. Shaffer, 14 Pa.Dist. 368. 

87. U.S.—Dundee Mortg. Co. v. 
Multnomah County School-Dist. No. 
P29) ES S59: 

Ark.—Martin vy. Reynolds, 188 S.W. 
4.125 Ark. 1638; Davis v. Gaines, 3 S. 
W. 184, 48 Ark. 370. 

Colo.—Gunnison Co. v. Owen, 4 P. 
795, Te Colo,2 467, 

Ga.—Brown y. Southern R. Co., 54 
S.25:729,°125 Gas %72. 

Ill.—Board of Education y. Ha- 
worth, 113 N.E. 939, 274 Ill. 538; Peo- 
ple vy. National Box Co., 93 N.E. 778, 
248 Til. 141. 

Kan.—Voran v. Wright, 284 P. 807, 
129 Kan. 601 [aff 281°-P. 938, 129 
Kan. 1). 

Me.—Dyar v. Farmington Village 
Corp., 70 Me. 515; Brewer Brick Co. 


v. Brewer, 62 Me. 62, 16 Am.R. 395.° 


Minn.—State vy. Minnesota Farmers’ 
Mut. Ins. Co., 176 N.W. 756, 145 Minn. 
231. 

Miss.—City of Jackson v. Edwards 
House, 110 So. 231, 145 Miss. 135. 

N.H.—Eyers Woolen Co. v. Town 
of Gilsum, 146 A, 511, 84 N.H. 1, 64 
A.L.R. 1196. 

N.J.—Braunstein v. Jersey City, 120 
A. 19, 98 N.J.Law 478; Koch v. Essex 
County Board of Taxation, 116 A. 328, 
97 N.J.Law 61; Borough of Secaucus 
v. Huber, 95 A. 123, 87 N.J.Law 464. 


N.C.—Keith vy. Lockhart, 88 S.E. 
640, 171 N.C. 451, Ann.Cas.1918D 
916 


S.C.—Carolina Nat. Bank of Colum- 
bia v. Spigner, 90 S.E. 748, 106 S.C. 


185. 


Tenn.—State v. American Trust 
Co., 208 S.W. 611, 141 Tenn. 243. 
Tex.—City of Houston v. Baker, 


(Civ.App.) 178 S.W. 820; Ex p. Jones, 


43 S.W. 513, 38 Tex.Cr. 482. 
Utah.=Stillman y. Lynch, 192 P. 
272, 56 Utah 540,12 A.L.R. 552; State 
vy. Armstrong, 53 P. 981, 17 Utah 166, 
41 L.R.A. 407. 
Va.—Campbell v. Bryant, 52 S.H. 
638, 104 Va. 509. 
Wash.—MacLaren v. Ferry County, 
238 PB. 579, 135 Wash. 517. 
Wis.—Board of Trustees of Law- 
rence University v. Outagamie Coun- 


ty, 136 N.W. 619, 150 Wis. 244, 2 A.L.: 


R. 465. 

{a] Agricultural lands annexed to 
city.— Where a city extends its limits 
so as to include agricultural lands, a 
statute exempting such lands from 
city taxation is unconstitutional. 
State v. Birch, 85 S.W. 361, 186 Mo. 
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as is exempted therein and the property exempted 
by statute is not included in the enumeration,** or 
is withdrawn from the exception by statute enacted 
under constitutional authority ;%5 
exempting property from taxation other than the 
property enumerated in the constitution shall be 
void, and the property exempted by statute is not 
included in the enumeration ;%¢ 
tional requirement is violated wherever particular 
persons or properties, selected arbitrarily from a 
class upon which the burden of taxation is imposed, 
have been exempted therefrom,®? or where exemp- 
tions are extended to a class of persons and the con- 
stitution restricts classification for taxation to prop- 
-erty only;**® but where the exemption is expressly®? 
or impliedly authorized by the constitution,®® or 
where the constitutional requirements or prohibi- 
tions relating directly to the persons or property 
to be taxed or exempted are so worded and con- 
strued that no violation thereof is involved,®! and 
the class of persons or property‘exempted is not 
arbitrary and the exemption applies equally to all 


or that all laws 


and the constitu- 


205. . 

838. Tippett v. McGrath, 59 A. 1118, 
71 N.J.Law 388 [aff 56 A. 134, 70 N.J. 
Law 110]. 

89. Dane v. Treasurer and Receiv- 
er General, 128 N.E. 943, 236 Mass. 
280; Duffy v. Burrill, 125 N.E. 135, 
234 Mass. 42 [error dism 41 S.Ct. 447, 
255 U.S. 580, 65 L.Ed. 796]; Mercers- 
burg College v. Mercersburg Borough, 
53 Pa.Super. 388; Duke Power Co. vy. 
Bell, 152 S.BE. 865, 156 S.C. (299. 

90. See case infra this note. 

[a] “Personal property to the 
amount at least of $200 for each fam- 
ily, Shall be exempt from taxation” 
carries the implication that more than 
two hundred dollars worth of person- 
al property may be exempted by stat- 
ute. Ottawa’ County v.- Nelson, 19 
Kan. 234, 237, 27 Am.R. 101. 

91. See cases infra this note. 

[a] Exemption held not to vio- 
late constitutional provision that: (1) 
All property on which taxes may be 
levied shall be taxed in proportion to 
its value, to be ascertained as direct- 
ed by law. New Orleans v. Fourchy, 
30 La.Ann. 910; New Orleans vy. Com- 
mercial Bank, 10 La.Ann. 735. (2) 
The legislature shall provide for a 
uniform and equal rate of assessment 
and taxation. Ottawa County v. Nel- 
son, 19 Kan. 234, 27 Am.R. 101. (3) 
The legislature shall provide a uni- 
form rule of taxation. People v. Au- 
ditor-Gen., 7 Mich. 84. (4) Taxation 
shall be equal and uniform and prop- 
erty shall be taxed in proportion to its 
value which shall be ascertained as 
may be prescribed by law. Missouri, 
ete., R. Co. v. Shannon, 100 S.W. 138, 
100 Tex. 879, 10 L.R.A.N.S. 681. (5) 
Taxation shall be equal and uniform 
and all property shall be taxed in 
proportion to its value, to be ascer- 
tained as prescribed by law. No one 
species of property from which a tax 
may be collected shall be taxed high- 
er than any other species of property 
of equal value. Williamson y. Mas- 
sey, 33 Gratt. (74 Va.) 237. (6) All 
taxes shall be equal and uniform, and 
no distinction shall be made in the 
assessments between different kinds 
of property, but the assessments shall 
be according to the value of the prop- 
erty. Columbia, etc., R. Co. v. Chil- 
berg, 34 P. 163, 6 Wash. 612. (7) The 
rule of taxation shall be uniform, and 
taxes shall be levied upon such prop- 
erty aS the legislature Shall prescribe. 
Wisconsin Cent: R. Co. v. Taylor 
County, 8 N-W. 8338, 52 Wis. 37. (8) 
All taxes shall be uniform, upon the 
same class of subjects, within the 
territorial limits of the authority 
levying the tax, and shall. be levied 
and collected under general laws. 
Fox v. Commissioners, 1 Pa.Co. 197. 
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in the class, it is held’ not to be in violation of the 
constitutional requirement of equality and uni- 
nor is the constitutional requirement 
violated by an exemption granted by the legisla- 
ture in the exercise of its discretionary power to 
equalize burdens within the class as far as practica- 
Even where the right to exempt exists,°* 
the constitutional requirement of uniformity is vio- 
lated if the exemption does not serve a public pur- 
pose,®® or if it is merely a partial exemption condi- 
tional upon the property exempted paying an arbi- 
trary percentage which is not proportional.°® 
constitutional requirement of equality and uniform- 
ity does not apply to the exemption of certain forms 
of property not within the classification of property. 
subject to tax under existing constitutional and 
statutory provisions,°’ nor does it apply to the 
exemption of certain forms of property to avoid 


92 


formity; 


ble.?* 


92. U.S.-—Peacock v. Pratt, 121 F. 
772, 58 C.C.A. 48; Williams v. Rees, 2 
F. 882, 9 Biss. 405. as 

Ala.—Lee vy. State Tax’ Commission 
of Alabama, 123 So. 6, 219 Ala. 513. 

Del.—State v. Pinder, 108 A. 43, 30 
Del. 416. 

Ga.—Southern Transfer Co. v. Har- 
rison, 155 S.E. 338, 171 Ga. 358; Co- 
ca-Cola Co. v. City of Atlanta, 110 S. 
BE. 730, 152 Ga. 558,.23 A.L.R. 1339 
{error gr and cert den 42 S.Ct. 585, 
259 U.S. 581, 66 L.Ed. 1074, and error 
dism 43 S.Ct. 166, 260 U.S. 760, 67 L. 
Ed. 501]. J 

Idaho.—Williams v. Baldridge, 284 
P. 203, 48 Idaho 618. 

Ind.—State v. Allen, 127 N.E. 145, 
189 Ind. 369. 

Iowa.—Morril v. Bentley, 130 N.W. 
734,150 Iowa 677 [mod 126 N.W. 155]; 
Leicht v. Burlington, 34 N.W. 494, 73 
Iowa 29. 

Ky.—Louisville Gas & Electric Co. 
v. Shanks, 281 S.W. 1017, 213 Ky. 762 
[rev 48 S.Ct. 423, 277 U.S. 32,.72 L.Ed. 
770]; Middendorf v. Goodale, 259 S. 
W. 59, 202 Ky. 118. 

La.—New Orleans vy. Kennard, 34 
La.Ann. 851; New Orleans v. Fourchy, 
30 La.Ann. 910; New Orleans v. Da- 
vidson, 30 La.Ann. 554; Lynch v. 
Alexandria, 9 La.Ann. 498. 

Md.—Simpson y. Hopkins, 33 A. 714, 
82 Md. 478. 

Mass.—In re Opinion of the Jus- 
tices, 170 N.E. 800; Massachusetts 
General Hospital v. Inhabitants of 
Belmont, 131 N.E. 72, 238 Mass. 396; 
In re Opinion of the Justices, 84 N. 
BH. 499, 195 Mass. 607. 

Mich.—Detroit Trust Co. v. Com- 
mon Council of City of Detroit, 137 N. 
W. 126, 170 Mich. 701; Union Trust 
Co. v. Common Council of City of De- 
troit, 137 N.W. 122, 170 Mich. 692. 

Miss.—Miller v. Lamar Life Ins. 
Co., 131 So. 282, 158 Miss. 753; State 
v. Gulf, M. & N. R. Co., 104 So. 689, 
1388 Miss. 70; Jackson v. Mississippi 
Fire Ins. Co., 95 So. 845, 132 Miss. 
415; Board of Sup’rs of. Harrison 
County v. Gulf Coast Military Acade- 
my, 89 So. 617, 126 Miss. 729; Adams 
v. Tombigbee Milis, 29 So. 470, 78 
Miss. 676. 

Mo.—Stouffer v. Crawford, 248 S.W. 
581. 

N.H.—State v. Berlin St. Ry., 150 A. 
14, 84 N.H. 313 [foll State v. Nashua 
St. Ry., 150 A. 15]; -In-re Opinion 
of the Justices, 149 A. 321. 

N.J.—State y. Richards, 18 A. 582, 
52 N.J.Law 156; Colfer v. Kennedy, 
144 A. 7, 7 N.J.Mise. 25. 

N.Y.—Hermitage Co. v. Goldfogle, 
199 N.Y.S. 382, 204 App.Div. 710 [aff 
sub nom. Edward J. Moberg Co. y. 
Mohr, 142 N.H. 280, 286 N.Y. 553, anda 
Hermitage Co. v. Goldfogle, 142 N.R. 
281, 286 N.Y. 554]; Mars Realty Cor- 
poration v. Sexton, 253 N.Y.S. 15, 141 
Misc. 622. 
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Okl.—Pryor v. Bryan, 66 P. 348, 11 
Ok 357" Patt: 23 S:Cty 649) L189 eu. s: 
325, 47 L.Ed. 835]. 

Or.—Corporation of Sisters of Mer- 
a4 Lane County, 261 P. 694, 123 Or. 

Pa.—Dupuy v. Johns, 104 A. 565, 
261 Pa. 40; Mercersburg College v. 
Mercersburg Borough, 53 Pa.Super. 
388; City of Pittsburg v. Calvary 
Cemetery Ass’n, 44 Pa.Super. 289; In 
re Tabor St., 44 Pa.Super. 240; In re 
Proctor Alley, 44 Pa.Super. 239; Fox 
v. Commissioners, 1 Pa.Co. 197. 

Porto Rico.—Flores Alvarez & Co. y. 
Gallardo, 36 Porto Rico 105. 

S8.C.—National Union Bank of Rock 
ee v. Neil, 90 SS: 744, 106 S.C. 
173. ‘i 

Tenn.—Shields v. Williams, 19 S.W. 
(2d) 261, 159 Tenn. 349. 

Vt.—Village of Hardwick v. Town 
of Wolcott, 129 A. 159, 98 Vt. 343, 39 
Au L222: 

Va.—Warwick County v. City of 
Newport News, 151 S.E. 417, 153 Va. 
789 [foll 151 S.E. 428, 153 Va. 824]. 
Be dana a v. Wooster, 2 P.(2d) 

Wis.—State v. Johnson, 175 N.W. 
5S 9 OWS Abs, Aeon ke eGlif nibh 
re Bolens, 135 N.W. 164, 148 Wis. 456, 
L.R.A.1915B 606, Ann.Cas.1913A 1147; 
State v. Frear, 1384 N.W. 673, 148 Wis. 
456, L.R.A.1915B 569, Ann.Cas.1913A 
1147 [error dism 34 S.Ct. 272, 231 U. 
S. 616, 58 L.Ed. 400]. 

Wyo.—Harkin' v. Board of Com’rs 
of Niobrara County, 222 P. 35, 30 Wyo. 
455; State v. Snyder, 212 P. 771, 29 
Wyo. 199. 

93. See cases infra this note. 

[a] Bxemption of city residents, 
who are taxed for construction and 
maintenance of city streets, from tax 
levied on residents of county for 
county highways, does not violate 
the equality and uniformity require- 
ment of the constitution. Earnest v. 
Greene County, 198 S.W. 417, 1388 
Tenn. 442. 

[b] Partial exemption for unex- 
pired part of year, granted to relieve 
property owners whose property has 
been taken for a public purpose, does 
not violate constitutional requirement 
of uniformity. Warwick County v. 
City of Newport News, 151 SE. 417, 
153 Va. 789 [foll York County vy. City 
of Newport News, 151 S.E. 428, 153 
Va. 824). 

94. See cases supra notes 90-93. 

95. Miller v. Lamar Life Ins. Co., 
131 So. 282, 158 Miss. 753; Jackson 
v. Mississippi Fire Ins. Co., 95 So. 
845, 132 Miss. 415; Eyers Woolen Co. 
v. Town of Gilsum, 146 A. 511, 84 N, 
H. 1, 64 A.L.R. 1196; Carteret Acade- 
my v. State Board of Taxes and As- 
sessment, 138 A. 919, 104 N.J.Law 165 
Laff 133 A. 886, 102 N.J.Law 525]. 

Purpose generally see supra § 383. 


[§ 388 


double taxation,®® even where the constitution re- 
quires the taxation of all property;°® nor:does the 
requirement apply to an irrepealable exemption 
which has been made the subject matter of a con- 
tract between the taxpayer and state,’ and to ex- 
emptions made the subject matter of contract.” The 
constitutional requirement, however, does apply if 
the exemption forming the subject matter of a pro- 
posed contract is repealed before the contract has 
been accepted and becomes binding.® 

Commutation of taxes. 
quirement of equality and uniformity applies to 
commutation of taxes, a statute providing there- 
for being held valid if it violates no constitutional 
prohibition and grants the privilege of commuta- 
tion to a reasonable class and equally throughout 
the class,‘ invalid if a constitutional prohibition is 
violated,® or if the selection of persons to be bene- 


The constitutional re- 


96. In re Opinion of Justices, 84 
N.E. 499, 195 Mass. 607. 

97.. City and County of San Fran- 
cisco v. McGovern, 152 P. 980, 28 Cal. 
App. 491; Northampton County v. 
Lehigh Coal, ete., Co., 75 Pa. 461; 
Bates vy. State Bridge Commission, 
(W.Va.) 153 S.E. 305. 

[a] State bonds may be exempted 
from taxation, as government securi- 
ties, even though issued to guarantee 
payment of principal and interest of 
securities of a railway company un- 
der lease to the commonwealth, and 
even though the granting of the ex- 
emption is a discrimination against 
other companies performing a _ like 
public service and paying taxes. In 
re Opinion of the Justices, 159 N.E. 
55, 261 Mass. 523. 

[b] State building bonds.—A stat- 
ute permitting deduction from assess- 
ed value of bank stock of its state 
building bonds is not repugnant to the’ 
constitution prohibiting and limiting 
exemption from taxes, such bonds be- 
ing instrumentalities of, the govern- 
ment properly within legislative pow- 
er to exempt. In re Walters Nat. 
eee of Walters,.228 P. 953, 100 Okl. 

[ec] School district bonds are prop- 
erly exempted where the constitution 
allows the exemption, among other 
things, of property held by the state 
or a subdivision. Greenwood vy. Rick- 
man, 235 S.W. 425, 145 Tenn. 361. 

[d] Money.—The constitutional re- 
quirement of equality and uniformity 
does invalidate an exemption of mon- 
ey, money being taxable property un- 
der the law. Pacific Cold Storage Co. 
ance County, 149 P. 34, 85 Wash. 


98. Ach v. First Nat. Bank, 171 N. 
E. 374, 34 OhioApp. 420. 

{a] Credits are in effect the mere 
legal right to demand the delivery of 
money or other property in the future, 
and until such transfer of possession 
is made the property is taxed wher- 
ever it may be so that the total actual 
property of the state may be once 
taxed without taxing credits. State 
v. Parmenter, 96 P. 1047, 50 Wash. 
164, 19 L.R.A.N.S. 707. 

. 29. State v. Parmenter, supra. 

1. Portland v. Portland Water Co., 
67 Me. 135. 

2. Little Falls Hlectric, etc., Co. v. 
Little Falls, 77 N.W. 40, 74 Minn. 197; 
Hogg v. Mackay, 31 P. 779, 23 Or. 339, 
37-Am.S.R. 682, 19 L.R.A. 77. 

3. Cooper Hospital v. Camden, 54 
A. 419, 68 N.J.Law 691. ee: 

4. Pacific Fruit Express Co. vy. City 
of Yuma, 261 P. 49, 32 Ariz. 601; Da- 
vis-Wellcome Mortg. Co.’ y. Haynes, 
237 PB. 918, 119 Kan. 1 [aff 239 P. 444, 
119 Kan. 285]; State v. Missouri, etc., | 
R. Co., (Tex.) 100 S.W. 146. ; 

5. See supra § 387. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 388-390] © 


fited is arbitrary.® 

[§ 389] (b) Exemptions to Corporations. Where 
the constitution provides that the property of cor- 
porations for pecuniary profit shall be subject to 
taxation the same as that of individuals, the rules 
governing the effect of the constitutional require- 
ment'of equality and uniformity on exemptions to 
individuals? apply equally to exemptions to corpora- 
tions,* with such exceptions as the constitution it- 
self may specify,® statutes being held constitution- 
al?® or unconstitutional,'! depending on the wording 
of the requirement and on the effect of other con- 
stitutional provisions on the power to exempt; and 
a similar effect has been given to a constitutional 
provision that taxation shall be equal and uniform 
throughout the state in the absence of a constitu- 
tional provision that corporations and individuals 
should be treated alike in this respect.12. Following 
the principle of equality between corporation and 
individual'*® with reference to exemption from tax- 
ation, statutes have been held constitutional grant- 
ing exemptions to such corporations as railroad com- 
panies,'* manufacturing corporations,'® and various 
other classes of corporations,'*® particularly those 
of a quasi-public character,!7 as well as in the case 
of associations organized for purely charitable pur- 


poses.+§ 

- 6 Raymond v. Hartford Ins. Co., 

63 N.B. 745, 196 Ill. 329; Cooper v. 

Ash, 76 Ill. 11; State v. Great North-| Co., 23 Minn. 469. 
ern Ry. Co., 119 N.W. 202, 106 Minn. 
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74, 1382 U.S. 190, 33. L.Ed. 308]. 
Minn.—St. Paul y. St. Paul, etec., R. 


-Duluth, ete., R. Co., 80 N.W. 626, 77 
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[§ 390] (3) Implied Restrictions. Where the 
constitution exempts certain kinds of property with- 
out further providing in express terms that no other 
property shall be exempted,!® or where the consti- 
tution grants to the legislature authority to exempt 
from taxation particular persons, corporations, or 
classes of property, a prohibition against any other 
or further exemptions is implied;?° but where the 
constitution specifically exempts a particular kind 
of property owned and held for certain designated 
uses, enumerating particular properties as examples 
thereof, the enumeration is held not to exclude from . 
exemption other properties which conform to the 
constitutional requirements,?! and where the legis- 
lature is not expressly forbidden to do so, no re- 
striction will be implied on its power to enlarge the 
exemptions as named in the constitution, where the 
property exempted benefits the public in a way 
different from other property, and the legislative 
power is not used in such a way as to introduce a 
system of taxation substantially different from that 
contemplated by the constitution,?? and certainly 
a restriction on the power of the legislature to 
exempt other kinds of property than those enumer- 
ated in the constitution will not be implied where 
the constitution itself in express terms negatives 
1 any such implication.2? Unless constitutional pro- 


Loan,. etc., Assoc. v. Keith, 39 N.E. 
1072, 153 Ill. 609, 28 L.R.A. 65; North- 
Wesker University v. People, 86 Ill. 
141. 


See also State v. 


303 [aff 30 S.Ct. 344, 216 U.S. 206, 54 
L.Ed. 446]; Redfield v. Fisher, (Or.) 
292 P. 813 [reh den 295 P. 461]. 

7. See supra § 388. 

8. See cases infra note 10. 

9. See case infra this note. 

[a] Banks and banking capital.— 
Exemption of surplus of banks until 
outstanding guaranty certificates are 
liquidated does not violate constitu- 
tional provisions respecting uniform- 
ity of taxation. City of Jackson v. 
Deposit Guaranty Bank & Trust Co., 
133 So. 195, 160 Miss. 752. 

10. “Yazoo, etc:,. R. Co. vy. Yazoo 
Mississippi Delta Levee Com’rs, 37 F. 
24 [aff 10 S.Ct. 74, 132 U.S: 190, 33 
L.Ed. 308]; Miller v. Lamar Life Ins. 
Co.,° 131. So..282,.158 Miss. 753; Jack- 
son v. Mississippi Fire Ins. Co., 95 So. 
845, 132 Miss. 415; Board of Sup’rs 
of. Harrison County vy. Gulf Coast 
Military Academy, 89 So. 617, 126 
Miss. 729; Mississippi Mills v. Cook, 
56 Miss. 40. 

11. U.S.—Forshaw v. Layman, 182 
C193; 104 C.C.A. 559. : ‘ 

Ala.—Sumter County v. Gainesville 
Nat. Bank, 62 Ala. 464, 34 Am.R. 30; 
Mobile v. Stonewall Ins. Co., 53 Ala. 
570. 

Towa.—Davenport v. Chicago, ete., 
R. Co., 38 Iowa 633. 

Ky.—German Nat. Ins. Co. v.. Lou- 
isville, 54 S.W. 732, 21 Ky.L. 1179. 

Miss.—Yazoo, etc., R. Co. v. Adams, 
32 So. 937, 81. Miss. 90. 

Neb.—State v. Poynter, 81 N.W. 
431, 59 Neb. 417. , 

12. See cases infra this note. — 

e[a] Exemptions held constitution- 
al.—New Orleans y. Commercial Bank, 
10 La.Ann. 735; People v. Auditor- 
Gen., 7 Mich. 84; Columbia, etc., R. 
Co. v. Chilberg, 34 P. 163, 6 Wash. 
612; Wisconsin Cent. R. Co. v. Taylor 
County, 8 N.W. 833, 52 Wis. 37. 

[b] Exemptions held unconstitu- 
tional.—Crosby v. Lyon, 37 Cal. 242; 
Chattanooga v. Nashville, etc., R. Co., 
7 Lea (Tenn.) 561; Chesapeake, ete., 
R. Co. v. Miller, 19 W.Va. 408 [aff 
be SO 813, 014 U.S. 176,29" Ld. 
P21]. 

13. See supra § 40. 

14. U.S.—Mobile, etc., R. Co. v. 
Tennessee, 14 S.Ct. 968, 153 U.S. 486, 
$9eT). Wd. 7937.. Lazoo, .6tc,; KR, Cow Vv. 
Levee Com’rs, 37 F. 24 [aff 10 §,Ct. 


Minn. 433 [rev 21 S.Ct. 124, 179 U.S. 
302, 45 L.Ed. 201]. 


N.D.—Northern Pac. R. Co. ‘v: 
Barnes, 51 N.W. 386, 2 N.D. 310. 

Wash.—Columbia, ete, R. Co. v. 
Chilberg, 34 P. 163, 6 Wash. 612. 

Wis.—Wisconsin ‘Cent. R. Co. v 


Taylor County, 8 N.W. 833, 52 Wis. 37. 
15. Williams v. Rees, 2 F. 882, 9 

Biss. 405; Com. v. Germania Brew- 

ing.Co., 22 A. 240, 145 Pa. 83. 

16. See cases infra this note. 

[a] Banks.—State Bank v. New 

Albany, 11 Ind. 139; Truby’s Appeal, 
9$6Pan-b2: 
_{b] Building and loan associa- 
tions.— Fox v. Commissioners, 1 Pa. 
Co. 197; Fox v. Edelman, 1 Lehigh 
Val.L.R. (Pa.) 169; Danville v. Shel- 
ton, 76 Va. 325. 

[c] Lottery company.—New Or- 
leans v. People’s Bank, 32 La.Ann. 
82; Louisiana State Lottery Co. v. 
New Orleans, 24 La.Ann. 86. 

{d] Ship canal company.—People 
v. Auditor-Gen., 7 Mich. 84. 

[e] Waterworks company.—New 
Orleans v. Commercial Bank, 10 La. 
Ann. 735. 

17. Yazoo, ete, R. Co. v. Levee 
Contrs, sil he 24 fathit 0 S.Ct) 74,20:32 
U.S, 190, °33 Led. 308). 

18. Humphreys v. Little Sisters of 
Poor, 7 OhioDec. (Reprint) 194, 1 
Cinc.L.Bul. 286 [rev 29 OhioSt. 201] 
(holding that the property of a pri- 
vate corporation employed for purely 
public charitable purposes may be ex- 
empted from taxation, since in such 
cases the property of an individual 
is exempt). 

19. Anniston City Land Co. v. 
State, 48 So. 659, 160 Ala. 253; People 
vy. Deutsche Evangelisch Lutherische 
Jehovah Gemeinde, etc., 94 N.E. 162, 
249 Til. 132. 

20. Ala.—State v. Elba Bank & 
Trust Co., 91 So. 917, 18 Ala.App. 253 
[eert den 91 So. 922, 207 Ala. 711]. 

5 Ark.—Fletcher v. Oliver, 25 Ark. 

89. 

Ga.—Gate City Guard v. Atlanta, 
Bee 394, 113 Ga. 883, 54 L.R.A. 
06. 

Ill.—People v. City of Toulon, 133 
N.E. 707, 300 Ill. 408; St. Louis Con- 
sol. Coal Co. v. Miller, 86 N.E. 205, 
236 Ill. 149; Cook County v. Fairbank, 
78 N.E. 895, 222 Ill. 578; People’s 


La.—New Orleans v. New Orleans 
Waterworks Co., 36 La.Ann. 432 [er- 
ror dism 10 S.Ct. 1071, 136 U.S. 644, 
34 L.Ed. 550]; New Orleans v. Louisi- 
ana Sav. Bank, etc., 31 La.Ann. 826; 
New Orleans v.. Lafayette Bank, 27 
La.Ann. 376; Lefranc v. New Orleans, 
27 La.Ann. 188; Morrison v. Larkin, 
26 La.Ann. 699. 

Minn.—Le Duc v. Hastings, 38 N.W. 
803, 39 Minn. 110. 

Mont.—Hilger v. Moore, 182 P. 477, 
56 Mont. 146; Cruse v. Fischl, 175 P. 
878, 55 Mont. 258. ; 

Nev.—State v. Carson City Sav. 
Bank, 30 P: 7038, 17 Nev. 146. 

W.C.—Charlotte Bldg., ete., Assoc. 
v. Mecklenburg County, 20 S.E. 526, 
115 N.C. 410. 

Ohio.—Toledo v. Hosler, 10 OhioCir. 
Ct. 257, 6 OhioCir.Dec. 590 [rev 43 
N.E. 583, 54 OhioSt. 418]. 

Or.—Wallace v. Josephine County 
Bd of Equalization, 86 P. 365, 47 Or. 
584. 

Tenn.—State Nat. Bank v. Memphis, 
94 S.W. 606, 116 Tenn. 641, 7 L.R.AQ 
N.S. 603. 

Utah.—State v. Armstrong, 53 P. 
981, 17 Utah 166, 41 L.R.A. 407. 

W.Va.—Chesapeake, ete, R. Co. v- 
Miller, 19 W.Va. 408 [aff 5 S.Ct. 813, 
114 U.S. 176, 29 L.Ed. 121]. 

21. See case infra this note. 

[a] Municipally owned property 
held only for public purpose, such as 
public buildings, ete., exempted by 
the constitution, is construed not to 
exclude’ properties not enumerated, 
provided they are held only for a pub- 
lic purpose. -Galveston Wharf Co. v- 
Galveston, 63 Tex. 14. 

22. State v. Joslin, 227 P. 543, 116 


Kan. 615; Wheeler v. Weightman, 
149 P. 977, 96 Kan. 50, L.R.A.19164 
846, 


23. See cases infra this note. 

[a] “Such other property as the 
legislature may exempt.”—-Where the 
constitution provides that “the prop- 
erty of the United States, and of the 
state, counties, school-districts and 
other municipal corporations, and 
such other property as the legisla- 
ture may by general laws provide,’ 
shall be exempt from taxation, the 
words “such other property” refer «to 
property of the same general charac- 
ter as that specially enumerated, and 
do not authorize the legislature to ex- 
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visions are so worded as to negative an implied re- 
striction on the power of the legislature to exempt 
arising therefrom,?4 such implication has been held 
to arise from the constitutional provisions requiring 
equality and uniformity of taxation,?® from the re- 
quirement that all property shall be taxed in propor- 
tion to its value,?* or upon a particular percentage 
of its value,?? from the declaration in the constitu- 
tion that every person ought to contribute his pro- 
portion of public taxes according to his actual 
worth,2® or that no man or set of men are entitled 
-to exclusive separate public emoluments or privi- 
leges, but in consideration of public services.?® - But 
the constitutional provisions for securing religious 
freedom do not prohibit the exemption from taxa- 
tion of such church property as the legislature may 
deem proper to exempt;®° nor does a constitutional 
provision that the legislature may exempt property 
in its discretion operate to render existing exemp- 
tions at the time of the adoption of the constitu- 
tion nugatory.* 

[§ 391] 3. Statutory Provisions**—a, In Gen- 
eral. Where the constitution in terms confers upon 
the legislature, in its discretion, authority to grant 
exemptions within certain defined limits, statutes of 
exemptions thereafter passed are valid if they do 
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not exceed the constitutional limits,?? and void if 
they do;4 and where the constitution enumerates 


-the exemptions, it is generally held that statutes 


exempting property not enumerated are void,**® un- 
less, in addition to the property enumerated, the 
constitution expressly authorizes the exemption of 
such other property as the legislature may direct.*® 

[§ 392] b. Commutation of Taxes.°7 Unless re- 
strained by some constitutional provision,** it is 
within the power of: the legislature to provide for 
the payment ofa fixed annual sum, or a fixed per- 
centage of earnings or profits, by a corporation or 
other taxpayer, and to declare that such payment 
shall be in lieu of other taxes on the property,®® or 
on so much of its property as is used for a particu- 
lar purpose;*® but the intention of the legislature 
in this respect must be entirely clear, and no ex- 
emption will be held to result from any language 
which does not show an unmistakable intention to 
accept the stated payment as a substitute for the 
particular taxes for which an exemption is claimed.** 
The state does not commute any portion of the taxes 
due to it by selling only a portion of-its lien rights 
to a tax purchaser and reserving another portion, 
and no violation of a constitutional prohibition 
against all forms of commutation is involved there- 


empt any private property. State -v. 
Daniel, 49 P. 243, 17 Wash. 111. 

’ {b] Exempt under other consti- 
tutional provisions.—The granting of 
an exemption of particular property 
by constitutional amendment will né: 
operate to prevent the enactment of 
laws exempting other kinds of prop- 
erty within the terms of other con- 
stitutional provisions authorizing ex- 
emptions. Corporation of Sisters of 
Mercy v. Lane County, 261 P. 694, 123 
Or. 144. 

24. See case infra this note. 

{a] A constitutional provision 
that all property subject to taxation 
shall be taxed in proportion to its 
value does not apply to statute ex- 
empting manufactories for a certain 
length of time in particular counties 
construed as an exemption for a ‘‘mu- 
nicipal purpose’ authorized by ex- 
press constitutional provision. Prop- 
erty properly exempted under consti- 
tutional authority is not ‘property 
subject to taxation.” Duke Power Co. 
va Bell;)152°.S.B. 865,156. S.Cy 299. 

25. See supra § 388. 

26. State v. Alabama Fuel & Iron 
Co., 66 So. 169, 188 Ala. 487, L.R.A. 
1915A 185, Ann.Cas.1916E 752; Peo- 
ple v. McCreery, 34 Cal. 432; People’s 
Loan, etc., Assoc. v. Keith, 39 N.E. 
1072, 153 Il]. 609, 28 L.R.A. 65; Ger- 
man Nat. Ins. Co. v. Louisville, 54 S. 
W. 732,21 Ky... 1179. 

{a] Contrary doctrine is that the 
provision does not require that all 
property shall be taxed so as to pre- 
vent the granting of any exemptions, 
but merely that such property as is 
taxed shall be taxed according to its 
value. Mississippi Mills v. Cook, 56 
Miss. 40; State v. North, 27 Mo. 464; 
Williamson v. Massey, 83 Gratt. (74 
Va.) 237. 

27. In re Opinion of the Justices, 
85 A. 757, 76 N.H. 609. 

28. Maxwell v. State, 40 Md. 273. 

29. Zable v. Louisville Baptist Or- 
phans’ Home, i7 S.W. 212,-92 Ky. 89, 
13 Ky.L. 385, 13 L.R.A.668; Clark v. 
Louisville Water Co., 14 S.W. 502, 90 
Ky. 515, 12 Ky.L. 309 [aff 12 S.Ct. 346, 
143— U5. 1,936: Dani 55 1 Come ws 
Makibben, 14 S.W. 372, 90 Ky. 384, 12 
Ky.L. 474, 29 Am.S.R. 382; Barbour 
v. Louisville Bd. of Trade, 82 Ky. 
545, 6 Ky.L. 769. See Crafts v. Ray, 
46 A. 1043, 22 R.I. 179, 49 L.R.A. 604 
(construing a similar provision of the 


constitution of Rhode Island, but 
holding it to be merely directory and 
not a limitation on the power of the 
legislature to grant exemptions). 

30. Griswold College v. State, 46 
Iowa 275, 26 Am.R. 188. 

31. Sayers v. Wilmington, etc., R. 
Co., 49 A. 931, 19 Del. 249. 

32. Time when statute takes ef- 
fect see infra § 416. _ 

Validity of statutes under constitu- 
tion see supra §§ 387-390. 

33. U.S.—Northwestern University 
v. People, 99 U.S. 309, 25 L.Ed. 387. 

Fla.—Palmes y. Louisville, ete., R. 
Co., 19) Fila. 231 Pati? 3 S.Ct 21937" 109 
U.S. 244, 27 L.Ed. 922]. 

Idaho.—Achenbach v. Kincaid, 140 
P. 529, 25 Idaho 768. 

Ill—People v. Thomas Walters 
Chapter of Daughters of American 
Revolution, 142 N.E. 566, 311 Ill. 304; 
Congregational Sunday School’& Pub- 
lishing Soc. v. Board of Review, 125 
N.E. 7, 290 Ill. 108; First Congrega- 
tional Chureh of De Kalb y. Board of 
Review of De Kalb County, 98 N.E. 
275, 254 Ill. 220, 39 L.R.A.N.S. 437. 

Kan.—State v. Joslin, 227 P. 543, 
116 Kan. 615. 

Ky.—Estes v. State Highway Com- 
mission, 29 S.W.(2d) 583, 235 Ky. 
86; Bloxton v. State Highway Com- 
mission, 8 S.W.(2d) 392, 225 Ky. 324; 


Klein v. City of Louisville, 6 S.W. 
(2d) 1104, 224 Ky. 624. 
Md.—Wells v. Hyattsville, 26 A. 


357, 77 Md. 125, 20 L: R.A. 89. 

Mass.—In re Opinion of the Justic- 
es, 170 N.E. 800. 

N.C.— Davis v. City of Salisbury, 76 
S.E. 687, 161 N.C. 56. 

N.D.—State v. Packard, 160 N.W. 
150, 35 N.D. 298, L:R.A‘1917B 710; 
Engstad v. Grand Forks County, 84 
NW? 5771 02N. Dey 64, 

Ohio.—Myers v. Benjamin Rose In- 
stitute, 110 N.E. 929, 92 OhioSt. 238; 
Little v. United Presb. Theological 
Seminary, 74 N.E. 193, 72 OhioSt. 417; 
Gerke v. Purcell, 25 OhioSt. 229. 

Pa.—Burd Orphan Asylum vy. Up- 
per Darby School Dist., 2 Del.Co. 137. 

S.C.—Duke Power Co. v. Bell, 152 
S.E. 865, 156 S.C. 299; 
ty v. White, 50 S.E. 28, 70 S.C. 433. 

Tenn.—Foster v. Roberts, 219 S.W. 
729, 142 Tenn. 350, 9 A.L.R. 431; Uni- 
versity of the South v. Skidmore, 9 S. 
W. 892, 87 Tenn. 155. 

Tex.—Santa Rosa Infirmary v. City 


Chester Coun- 


of San Antonio, (Commn.App.) 259 
font 926 [rev (Civ.App.) 249 S.W. 

Va.—Staunton v. Mary Baldwin 
Seminary, 39 S.E. 596, 99: Va. 653; 
Petersburg v. Petersburg Benev. Me- 
chanics’ Assoc., 78 Va. 431. 

W.Va.—State v. Kittle, 105 S.E. 775, 
87 W.Va. 526. 

[a] Change in 
Where the constitutional rule is 
changed by introducing a _ section 
granting the legislature discretionary 
power to determine what property 
shall be taxed and what property ex- 
empted, an exemption within the 
terms of the old’ section prohtbiting 
exemptions except as allowed by the 
constitution is held valid under the 
new section, inconsistent with, and 
so superseding, the old. State v. 
Johns, 178 N.W. 945, 43 S.D. 279. 

34. Ky.—City of Louisville v. 
Board of Education of City of Louis- 
ville, 157 S.W. 379, 154. Ky. 316. 

N.H.—In re Opinion of the Justices, 
149 A. 321. 

Ohio.—State v. Hess, 148 N.E. 347, 
113 OhioSt. 52; Wilson v. Licking 
Aerie No. 887, F. O. E., 185 N.E. 545, 
104 OhioSt. 137. 

Pa.—Jewish Maternity Assoc. v. 
Philadelphia, 24 Pa.Dist. 307; Trinity 
Reformed Church v. Philadelphia, 23 
Pa.Dist. 343. 

Tex.—Trinity Methodist Episcopal 
Church vy. City of San Antonio, (Civ. 
App.) 201 S.W. 669. 

35. See supra § 390. 

__36. Harkin vy. Board of Com’rs of 
Niobrara County, 222 P. 35, 30 Wyo. 


constitution.— 


455; State v. Snyder, 212 P, 771, 29 
Wyo. 199. 
37. Cross references: 


Acceptance of grant of commutation 

see infra § 394. 

Commutation in corporate charter as 
based on contract see infra § 422. 
Presumption against commutation see 
infra § 395. > 
Taxes affected by commutation see 

infra § 399. 

Time when commutation commences 

see infra § 416. 

Who entitled see infra §§ 400-409, 
' 88. See supra §§ 387, 388. 

39. Shields v. Williams, 19 S.w. 
(2d) 261, 159 Tenn. 349, See also su- 
pra § 383. . 

40. See infra § 400. 

41. See infra § 395. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 392-395] 


by.*? 

[§ 393] c. Express and Implied Repeal.4? Ex- 
cept in the case of grants which are irrevocable 
because in the nature of contracts,44 a statute 
granting an exemption may be repealed or abro- 
gated by the adoption of a new constitution or 
constitutional amendment which revokes the ex- 
emption,*® by a later statute expressly repealing 
it,*® by the enactment of a general revenue or tax 
law including in the classes of property to be taxed 
that which was previously exempt,*? by any later 
statute containing provisions clearly inconsistent 
with the further continuance of the exemption,*® 
or by a statute intended to cover the whole sub- 
ject of exemptions from taxation and which does 
not include the particular property in any of the ex- 
empted classes*® unless construed in view of peculiar 
circumstances of a particular case as not intended 
so to operate,°® or expressly repeals all prior stat- 
utes in regard to exemptions inconsistent with its 
provisions.5! However, as affecting exemptions al- 
ready expressly granted, the general rules apply 
that repeals by implication are not favored,®? that 
subsequent constitutional provisions of a general 
nature®® or subsequent taxing statutes®* will not be 
construed as retroactive so as to repeal such ex- 
emptions, and that a general law without negative 
words will not repeal a prior special statute grant- 
ing an exemption, although the provisions of the 
statutes are different unless they are irreconcilably 
conflicting ;55 nor will a statute granting exemptions 
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be repealed by a classification in a later statute 
which is nugatory.®° 

[§ 394] C. Acceptance of, and Compliance with, 
Statutory Conditions and Requirements.*7 One en- 
titled to the benefit’ of a statutory grant of exemp- 
tion must in some way manifest his acceptance of 
the grant, in order to obtain immunity under it, and 
in particular must comply with all conditions im- 
posed by the statute;°* and the same rule applies 
to a statute commuting taxes or providing for the 
payment of a gross earnings tax or other special 
tax in lieu of general taxation.®® Such conditions 
include the planting of forest trees on the exempted 
land,®° or the making of a list or return of one’s 
property to the assessors,®! or the filing of an affi- 
davit as to the value of the property for which an 
exemption is claimed.*? A requirement that a cor- 
poration claiming exemption shall file an annual 
return at a designated place is not met by placing 
the return in a postpaid, sealed envelope addressed 
to the designated place and depositing it in the 
United States mail.®? 

[§ 395] D. Presumption against Existence.®4 
Except as noted,®° a grant of exemption from taxa- 
tion is never presumed; on the contrary, in all cases 
of doubt as to the legislative intention, or as to the 
inclusion of particular property within the terms of 
the statute, the presumption is in favor of the 
taxing power, and the burden is on the claimant to 
establish clearly his right to exemption,®® bringing 
himself clearly within the terms of such conditions 


42. City of Seattle v. Bquitable 
Bond Co., 217 P. 721, 126 Wash. 111. 
43. Expiration, revocation, and 
surrender of exemptions see infra § 


420. 

44. See infra § 421. 

45. Police Jury of Jefferson Par- 
ish v. Burthe’s Heirs, 21 La.Ann. 325; 
Brewster v. Hough, 10 N.H. 138; 
State v. Chatham Collector, 16 A. 225, 
51 N.J.Law 89; Mercantile Library 
Hall Co. v. Pittsburgh, 11 A. 667, 9 
Pa.Cas. 59; Pittsburgh v. Mercantile 
Library Hall Co., 3 Pa.Co. 519; Wag- 
ner Free Institute of Science v. Phila- 
delphia, 1 Pa.Co. 256. 

46. Chester County Nat. Bank v. 
Chester County, 14 F. 239; Croner v. 
Cowdrey, 34 N.E. 1061, 139 N.Y. .471, 
36 Am.S.R. 716; People v. Brooklyn, 
18 Hun (N.Y.) 386 [aff 84 N.Y. 610]. 

47. Hartford First Ecclesiastical 
Soc. v. Hartford, 38 Conn. 274; Com. 
v. Owensboro, etc., R. Co., 23 S.W. 868, 
56 S.W. 993, 95 Ky. 60, 15 Ky.L. 449; 
Pratt Institute v. New York, 91 N.Y.S. 
136, 99 App.Div. 525 [aff 75 N.E. 1119, 
183 N.Y. 151, 5 N.Y.Ann.Cas. 198]; 
Philadelphia v. Masonic Home, 28 A. 
954, 160 Pa. 572, 40 Am.S.R. 736, 23 
L.R.A. 545; Bourguignon Bldg. As- 
soc. v. Com., 98 Pa. 54; Union Imp. 
Co. v. Com., 69 Pa. 140. 

48. Ga.—James v. Ray, 61 S.E. 594, 
130 Ga. 694. 

Ind.—Blain v. Bailey, 25 Ind. 165. 

La.—Gretna Exchange & Savings 
Bank v. Marrero, 67 So. 969, 136 La. 
ok. : 
? Minn.—State v. Luther, 57 N.W. 
464, 56 Minn. 156. 

Miss.—Yazoo, etc., R. Co. v. Adams, 
32 So. 937, 81 Miss. 90. 

N.Y.—Buffalo, Cemetery Assoc. v. 
Buffalo, 22 N.E. 962, 118 N.Y. 61. 

Vt.—Town of Sheldon v. Sheldon 
Poor House Ass’n, 135 A. 492, 100 Vt. 

22. J 
: [a] Imconsistent sections in same 
statute.—The later section in point 
of arrangement is held to repeal the 
earlier. ei ae v. State, 78 So. 313, 

Ala.App. 397. 
mercy tT S_Gulr, eter TOR a Con aT Vi 
Hewes, 22 S.Ct. 26, 183 U.S. 66, 46 L. 
Ed. 86. : 

N.J.—Seton Hall College v. Vil- 


lage of South Orange, 90 A. 1126, 86 
N.J.Law 365 [aff 37 S.Ct. 54, 242 U.S. 
100, 61 L.Ed. 170]; Hanover Tp. v. 
Newark Conference Camp Meeting 
Assoc., 68 A. 7538, 76 N.J.Law 65 [aff 
71 A. 1134, 76 N.J.Law 827]. 

N.Y.—In re Montefiore Home, 144 N. 
Y.S. 953, 159 App.Div. 644 [aff 105 
N.E. 1090, 211 N.Y. 549]; People ex 
rel. Troy Masonic Hall Ass’n v. Byrne, 
210 'N.Y.S. 527, 125: Mise: 212. 

Pa.—Pittsburgh v. Mercantile Li- 
brary Hall Co., 3 Pa.Co. 519. 

Porto Rico.—Guerra v. Treasurer, 
8 Porto Rico 280. 

50. See case infra this note. 

[a] Roosevelt hospital in New 
York.—An exception to the rule of 
the text was made in New York with 
regard to such property of the Roose- 
velt hospital as was acquired from 
the Roosevelt estate, it being held 
that the statute exempting the prop- 
erty of the hospital from taxation was 
not repealed by the general statute of 
1896 limiting the exemptions of such 
institutions to such property as was 
used exclusively for carrying out 
their corporate purposes as “the pe- 
culiar features, which attended the 
incorporation and characterized the 
endowment of the Roosevelt Hospi- 
tal, differentiate its case and render 
inapplicable the general doctrine.” 
People v. Raymond, 87 N.E. 90, 194 
N.Y. (189, 196 [rev 111 N.Y.S. 177, 126 
App.Div. 720]. 

51. Wagner Free Inst. v. Phila- 
delphia, 19 A. 297, 132 Pa. 612, 19 Am. 
S.R. 613, 

52. Blain v. Bailey, 25 Ind, 165; 
New Orleans v. Poydras Orphan Asy- 
lum, 33 La.Ann. 850. 

Repeals by implication not favored 
generally see Statutes § 510. 


53. See supra § 386. 
54. Brooks v. Jasper County, 20 
Ind. 416; New Orleans v. Poydras Or- 


phan Asylum, 33 La.Ann. 850; State 
v. St. Joseph’s Convent of Mercy, 22 
S.W. 811, 116 Mo. 575. 

Construction against implied repeal 
generally see Statutes § 518. 

55. Ind.—Blain v. Bailey, 25 Ind. 
165. 

La.—New Orleans v. Poydras Or- 
phan Asylum, 33 La.Ann. 850, 861. 


Mo.—State v. St. Joseph’s Convent 
of Mercy, 22 S.W. 811, 116 Mo. 575. 
Reapers ye v. Minton, 23 N.J.Law 
2) ° 

Pa.—Com. v. Philadelphia, etc., R. 
Co., 80 A. 145, 164 Pa. 252; Rounds v. 
Waymart Borough, 81 Pa. 395. 

Eng.—Williams v. Pritchard, 4 T.R. 
2,100 Reprint 862. | 

Ont.—Way v. St. Thomas, 12 Ont. 
L, 240, 7 Ont.W.R. 194, 731; Upper . 
Canada College v. City of Toronto, 11 
Ont.W.N. 63, 10 Ont.W.N. 211. 

56. Ryan v. Tax Commission of 
Kansas, 294 P. 938, 1382 Kan. 1. 

57. Failure to comply as waiver 
see infra § 426. 

58. U.S—Planters’ F. & M. Ins. 
Co. v. Tennessee, 16 S.Ct. 466, 161 U.S. 
193, 40 L.Ed. 667; Northern Pac. R. 
Co. v. Clark, 14 S.Ct. 809, 153 U.S. 252, 
38 L.Ed. 706. 

Minn.—Stevens County v. St. Paul, 
re R. Co., 31 N.W. 942, 86 Minn. 
467. 

Miss.—Oxford Bank v. Oxford, 12 
So. 208, 70 Miss. 504. 

N.J.—State Bd. of Assessors v. 
Paterson, ete., R. Co., 14 A. 610, 50 
N.J.Law 446. 

Pa.—Pennsylvania L. Ins. Co. v. 
Com., 46 Leg.Int. 300. 

Tenn.—State v. Planters’ F. & M. 
Ins. Co., 31 S.W. 992, 95. Tenn. 203 
[aff 16 S.Ct. 466, 161 U.S. 1938, 40 L. 


Goldberg, 


59. Northern Pac. R. Co. v. Clark, 
14 S.Ct. 809, 153 U.S. 252, 38 L.Ed. 
706; Oxford Bank v. Oxford, 12 So. 
203, 70 Miss. 504. See also cases su- 
pra note 58. 

60. Baker v. Town of West Hart- 
ford, 94 A. 2838, 89 Conn. 394. 

61. O’Reilly v. Clarke, 137 A. 783, 
48 RI. 407. 

62. Peo. v. New York Tax, etc., 
Comrs., 64 N.Y. 541 [aff 5 Hun 200]. 

63. Wilckes-Martin-Wilckes Co. v. 
State Board of Taxes and Assess- 
ments, (N.J.) 115 A. 79. 

64. Presumption against irrevo- 
cability of exemption see infra § 421. 

65. See cases infra note 68. 

66. U.S.—Pheenix F. & M. Ins. Co. 
v. Tennessee, 16 S.Ct. 471, 161 U.S. 174, 
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as the statute may impose.*7 However, where it is 
shown that it has always been the settled custom and 
policy of the state to abstain from taxing property 
devoted to certain uses, the presumption favors the 
exemption of such property, and the burden rests 
on the state to prove a contrary legislative inten- 
There is no real conflict between this rule 
and the rule that there can be no taxation except 
as authorized by the lawmaking power,®® or at least 
where the exemption claimed is from the ordinary 
burden of taxation imposed upon property general- 
ly;7° but if the exemption claimed is not from the 
ordinary burden of taxation imposed upon persons 
‘and property generally, but from a special tax re- 
lating only to special cases and affecting only a spe- 
cial class of persons, the burden of such a tax 
applies only to those who are clearly within the ap- 
plication of the statute,* or if, in 


tion.®§ 


40 L.Ed. 660; Bailey v. Magwire, 22 
Wall. 215, 22. L.&d. 850; Philadelphia, 
ete., R. Co. v. Maryland, 10 How. 376, 
13 L.Ed. 461; In re Mason Tire & 
Rubber Co., 39 F.(2d) 462; Port An- 
geles Western R. Co. v. Clallam Coun- 
ty, Wash., 36-F.(2d) +956 [aff 44 F, 
(2d) 28; cert den 51 S.Ct. 495]; Bank 
‘of Hawaii v. Wilder, 8 F.(2d) 845 
{cert den 46 S.Ct. 351, 270 U.S. 652, 70 
LiEd. 781]; Northside Canal Co. v. 
State Board of Equalization, 8 F.(2d) 
4439 [rev.17_F. (2d) 55]; U.S. v.. Car- 
roll Chain Co., 8 F.(2d) 529; Alaska 
Northern Ry. Co. v. Municipality of 
Seward, 229 F. 667, 144 C.C.A. 77. 

Ala.—Anniston City* Land Co. v. 
‘State, 48 So. 659, 160 Ala. 253; Mo- 
bile v. Stein, 54 Ala. 23; State v. El- 
ba Bank & Trust Co., 91 So. 917, 18 
Ala.App. 253 [cert den 91 So. 922, 207 
*Ala. 711). 

Colo.—American Smelting, etc., Co. 

v. People, 82 P. 531, 34 Colo. 240 [rev 
27 ee 198, 204 U.S. 103, 51 L.Ed. 
393). : 
Ga.—City of Columbus v. Muscogee 
Mfg. Co., 140 S.E. 860, 165 Ga. 259; 
Wells v. Savannah, 32 S.H. 669, 107 
Ga. 1 [aff 21 S.Ct. 697, 181 U.S. 531, 45 
L.Ed. 986]. 

Idaho.—Kootenai County v. Seven- 
Seven Co., 182 P. 529, 32 Idaho 301. 

Til.—People v. Jessamine Withers 
Home, 143 N.E. 414, 312 Ill. 136, 34 
A.L.R. 628; People v. Catholic Bishop 
of Chicago, 142 N.E. 520, 311 111. 11; 
City of Chicago v. Chicago City Ry. 
Co., 141 N.E. 141, 309 Ill. 448; People 
v. Bennett Medical College, 94 N.E. 
110, 248 Ill. 608, 140 Am.S.R. 237; 
North Chicago Hebrew Cong. v. Gari- 
baldi, 70 Ill.App. 33. 

Ind.—Barr v. Geary, 142 N.E. 622, 
82 Ind.App. 5. 

Iowa.-—Morril v. Bentley, 130 N.W. 
734, 150 Iowa 677 [mod 126 N.W. 
155]. j 

coaster v. Baltimore, 71 A. 
990, 109 Md. 271; Buchanan v. Talbot 
County, 47 Md. 286. 

Mich.—Petition of Fuller, 197 N.W. 
552, 226 Mich. 170. 

Minn.—State v. Great Northern R. 
Co., 119 N.W. 202, 106 Minn. 303 [aff 
30 S.Ct. 344, 216 U.S. 206, 54 L.Ed. 
446]. 

Miss.—Gulfport Building & Loan 
Ass’n v. City of Gulfport, 124 So. 658, 
155 Miss. 498 [foll Magnolia Building 
& Loan Ass’n y. Miller, (Miss.) 128 
So. 585 (appeal dism 51 S.Ct. 86, 282 
U.S. 808, 75 L.Ed. 722)]; Barnes v. 
Jones, 103 So. 773, 189 Miss. 675, 43 
A.L.R. 673; Adams v. Yazoo, ete., R. 
Co:;, 24 So. 200, 317, 28 So. 956, ) 77 
Miss. 194, 60 L.R.A. 33 [aff 21 S.Ct. 
240, 180 U.S. 1, 45 L.Ed. 395]. 

Mo.—Mullins v. Mt. St. Mary’s 
Cemetery Ass'n, 144 S.W. 109, 239 
Mo. 681; Trenton v. Humel, 114 S.Ww. 
1131, 134 Mo.App. 595. 

Mont.—Cruse v. Fischl, 175 P. 878, 
55 Mont. 258; Buffalo Rapids Irr. 
Dist. v. Colleran, 279 P. 369, 85 Mont. 


the case of gen- 
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466. 
+ Neb.—Watson v. 85 N.W. 
35, 61 Neb. 216: 

N.J.—Fairview Heights Cemetery 
Co. v. Fay, 101 A. 405, 90 N.J.Law 
Baete es 106 A. 891, 91 N.J.Law 687, 

N.Y.—People v. Coleman, 31 N.E. 
1022, 185 N.Y. 231; Catlin v. Trinity 
College, 20 N.H. 864, 113 N.Y. 133, 3 
L.R.A. 206; People v. New York Tax 
Com’rs, 95 N.Y. 554; Peo. v. Daven- 
port, 91 N.Y. 574 [aff 25 Hun 630]; 
Peo. v. New York Tax, etc., Com’rs, 
82 N.Y. 459 [aff 19 Hun 460]; Peo. v. 
Hoffman, 37 N.Y. 9, 4 Transcr.A. 124 
[rev 7 Wall. (U.S.) 16, 19 L.Ed. 577]; 
Troy. Union R. Co. v. City of Troy, 
238 N.Y.S. 577, 227 App.Div. 351 [aff 
230 N.Y.S. 653, 132 Misc. 534, and 
aff 171 N.E. 798, 253 N.Y. 597]; Mat- 
ter of Deutsch, 95 N.Y.S. 65, 107 App. 
Div. 192; People v. Neff, 53 N.Y.S. 
1077, 34 App.Div. 83; Leary v. Village 
a ene 252 N.Y.S. 409, 141 Misc. 

N.C.—Latta v. Jenkins, 156 S.E. 857, 
200 N.C. 255. 

Ohio.—Cinecinnati Southern R. Co. v. 
Roth, 13 OhioN.P.N.S. 633;  Cincin- 
nati v. Hynicka, 9 OhioN.P.N.S. 273. 

Okl.—Wenner vy. Mothersead, 264 P. 
816, 129 Okl. 273. 


Cowles, 


Pa.—Appeal of Callery, 116 A. 222, |. 


272 Pa. 255; New York, etc., R. Co. 
v. Sabin, 26 Pa. 242; Com. v. Cover, 
29 Pa.Super. 409 [aff 64 A. 686, 215 Pa. 
556]; Hastings v. Long, 11 Pa.Dist. 
370; Grubb v. Weaver, 19 Pa.Co. 609. 

Philippine.—Asiatic Petroleum Co. 
v. Llanez, 49 Philippine 466. 

_Tenn.—Nashville Tobacco Works v. 
City of Nashville, 260 S.W. 449, 149 
Tenn. 551; Wilson vy. Gaines, 9 Baxt. 
546 [aff 103 U.S. 417, 26 L.Ed. 401]; 
Union Bank vy. State, 9 Yerg. 490. 

Tex.—City of Dallas v. State, (Civ. 
App.) 28 S.W.(2d) 937. 

Utah.—Parker vy. Quinn, 64 P. 961, 
23 Utah 332: 

Va.—Cornett’s Ex’rs v. Common- 
wealth, 105 S.B. 230, 127 Va. 640; Nor- 
folk, etc., Co. v. Norfolk, 52 S.E. 851, 
105. Va. 139° 

Wash.—Trimble vy. City of Seattle, 
116 P. 647, 64 Wash. 102 [aff 34 S.Ct. 
218, 231 U.S. 683, 58 L.Ed. 435]. 

W.Va.—Probasco v. Moundsville, 11 
W.Va. 501. 

B.C.—Bishop of Vancouver Island 

Vv. Victoria, 27°4B.C. 516; 5t8. ‘quot 
Cyc]. 
_“An exemption . . . is an excep- 
tion to. au rule est ks and they who 
claim under an exception must show 
themselves within its terms.’ Wash- 
burn College v. Shawnee County, 8 
Kan. 344, 348, 349. 

[a] Fish is not exempt as an agri- 
cultural product. Molina v: Raffer- 
ty, 37 Philippine 545. 


[b] and surface is not exempt as 
oe Del Toro vy. Peo., 7 PortoRico 
67. In re Bull, 96 P. 366, 153 Cal. 


[§§ 395-396 


eral taxes, the statute enumerates those to be re- 
garded as owners of property for the purpose of 
taxation, the presumption favors the exemption of 
others not listed.*? ; 

Commutation of ‘taxes. 
sumption is against the exemption applies to stat- 
utes providing for commutation of taxes and oper- 
ates against the particular exemption claimed un- 
less the intention of the legislature to grant the ex- 
emption is clear;7? especially where to hold that 
sueh was the intention of the legislature would com- 
pel a finding Against the constitutionality of the 


The rule that the pre- 


[§ 396] E. Construction and Operation of Grant’® 
—l. Rules of Construction—a. In General. 
the rule of liberal construction which has been gen- 
erally adopted with reference to exemptions from 
levy and sale for the payment of debts,*® an alleged 


Unlike 


715; Coulston v. Baltimore, 71 A. 990, 
109 Md. 271; Kittanning Academy v. 
Kittanning Borough, 6 Pa.Dist. 603, 19 
Pa.Co. 296; Com. v..U. S.. Hlectric 
Lighting Co., 7 Pa.Co. 90; Govt. v. 
Monte de Piedad, 35 Philippine 42. 

68. See infra § 396. 

69. In re Boyd, 116 N.W. 700, 702, 
138 Iowa 583, 17 L.R.A.N.S. 1220. 

“There is no real conflict in these 
rules. Of course, no property can be 
taxed until the lawmaking power au- 
thorizes and requires it to be done. 
But, when property in general is 
made subject to taxation as it is by 
sections 1303 and 1308 of our Code, 
he who would claim an exemption 
must be able to point to a statute 
or some rule of law which gives him 
the right.’’ In re Boyd, supra. 

70. In re Boyd, supra; In re Ens- 
ton, 21 N.E. 87, 113. N.Y. 174,°3 LAR.A. 


464. 
In re Harbeck, 55 N.E. 850, 161 
N. ¥...2113; “In.-re, Enston, (21 2N. Ese 37, 
113 N.Y. 174, 3 L.R.A. 464; Matter of 
Mergentine, 113 N.Y.S. 948, 129 App. 
Div. 367, [aff 88 N.H. 1125, 195 NY. 
572]; Porto Rico Distilling Co. v. 
Treasurer of Porto Rico, 32 Porto 
Rico 530; English v. Crenshaw, 110 
S.W. 210, 120 Tenn, 531, 127 Am.S.R. 
1025, 17 L.R.A.N.S. 753. 

72. In re Boyd, 116 N.W. 700, 138 
Iowa 583, 17 L:R.A.N.S. 1220. 

73. Kenton Ins. Co. v. Covington, 5 
S.W. 461, 86 Ky. 218, 9 Ky.L. 513; 
Gulfport Building & Loan Ass’n v. 
City of Gulfport, 124 So. 658, 155 
Miss. 498 [foll Magnolia Building & 
Loan Ass’n v. Miller, (Miss.) 128 So, 
585, appeal dism 51 S.Ct. 86, 282 U.S. 
803, 75 L.Ed. 722]; People v. New 
York Tax, ete., Com’rs, 19 Hun 460 
[aff 82 N.Y. 459]; Wilkes-Barre De- 
posit, etc., Bank v. Wilkes-Barre, 24 
A. 111, 148 Pa. 601; Erie R. Co. v. 
Com., 66 Pa. 84, 5 Am.R. 351 [rev 15 
Wall. (U.S.) 282, 21 L.Ed. 164]. 

[a] Bonus fee for charter.—The 
payment of a bonus by a company on 
receiving its charter will not counter- 
vail the express taxation of all prop- 
erty of the nature of that held by 
the company. New York, etc., R. Co. 
v. Sabin, 26 Pa. 242. 

74. Southland Inv.'Co. v. Jeter, 129 
So. 722, 171 La. 106; Millers’ Mut. 
Fire Ins. Co. v. City of Austin, (T'ex. 
Civ.App.) 210 S.W. 825. 

75. Repealing existing exemptions 
see supra § 393. 

76. See Frantz v. Dobson, 2 So. 75, 
64 Miss. 631, 60 Am.R. 68. 

“Statutes exempting property from 
levy and sale for the payment of 
debts, and those exempting persons or 
property from the payment of taxes, 
are construed quite differently. The 
former class of statutes, based on 
the benevolent public policy of pre- 
venting destitution and pauperism, 
and on the patriotic motive of inspir- 
ing sentiments of independence, fa- 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 396] 


constitutional or statutory grant of 


vorable, if not essential, to the main- 
tenance of free institutions, are uni- 
formly, construed with the utmost 
liberality, to advance these objects; 
while statutes of the latter class, on 
account of their making invidious dis- 
tinctions between citizens, and par- 
taking of the nature of favoritism, 
and producing injustice and inequal- 
ity in the contributions to a common 
burden, and being inconsistent with 
the general policy of our laws, are 
construed strictly,. to avoid these 
evils.” Frantz v. Dobson, supra. 

Liberal construction of statutes 
exempting property from levy and 
sale see Exemptions § 8. 

77. U.S.—Tucker v. Ferguson, 22 
Wall. 527, 22 L.Ed. 805; North Mis- 
souri R. Co. v. Maguire, 20 Wall. 46, 
22 L.Ed. 287; St. Louis Southwestern 
Ry. Co. v. Yates, 23 F.(2d) 283; Spo- 
kane Valley Land & Water Co. v. 
Kootenai County, Idaho, 199 F. 481. 

Ala.—State v. Tuscaloosa Cotton 
Seed Oil Co., 95 So. 52, 208 Ala. 610; 
State v. Elba Bank & Trust Co., 91 
So. 917, 18 Ala.App. 253 [cert den 91 
So. 922, 207 Ala. 711). 

Cal.—Cypress Lawn Cemetery Ass’n 
v. City and County of San Francisco, 
295 P. 813, 211 Cal. 387 [superseding 
ops (App.) 284 P. 506, and Mt. Olivet 
Cemetery Ass’n vy. City and County 
of San Francisco, (App.) 284 P. 509]; 
City and County of San Francisco v. 
Pacific Telephone & Telegraph Co., 
135 P. 971, 166 Cal. 244; In re Bull, 
96 P. 366, 153 Cal. 715; Savings, etc., 
Soc. v. San Francisco, 63 P. 665, 131 
Cal. 356. 

Del.—Delaware Registration Trust 


Co. v. Delaware Forge & Steel Co., 138) 


A. 620, 15 Del.Ch. 381. 

Fla.—Rast v. Hulvey, 80 So. 750, 77 
Fla. 74. 

Ga.—City of Columbus v. Muscogee 
Mfg. Co., 140 S.E. 860, 165 Ga. 259; 
McLendon vy. La Grange, 33 S.E. 405, 
107 Ga. 356; Macon v. Central R., etc., 
Co., 50 Ga. 620. 

Idaho.—Bistline v. Bassett, 272 P. 
696, 47 Idaho 66, 62 A.L.R. 323; Salis- 
bury v. Lane, 63 P. 383, 7 Idaho 370. 

Ill.—People v. Deep Rock Oil Cor- 
poration, 175 N.E. 572, 343 Ill. 388; 
People v. University of Illinois, 159 
N.E. 811, 328 Ill. 377; People v. Alpha 
Pi of Phi Kappa Sigma Educational 
Ass’n of University of Chicago, 158 
NUE 5228, 326 Ti. 573,-54 “AER. 1376; 
People v. City of Chicago, 153 N.E. 
725, 323 Ill. 68; School of Domestic 
Arts.and Science v. Carr, 153 N.E. 669, 
322 Ill. 562; People v. Trustees of 
Northwestern College, 152 N.E. 555, 
3822 Ill. 120; People v. Jessamine 
Withers Home, 143 N.E. 414, 312 I11. 
136, 34 A.L.R. 628; People v. Thomas 
Walters Chapter of Daughters of 
American Revolution, 142 N.E. 566, 
311 Ill. 304; People v. St. Mary’s 
Roman Catholic Hospital of Centralia, 
137 N.E. 865, 306 Ill. 174; Chicago 
Home for Girls v. Carr, 133 N.E. 344, 
300 Ill. 478; In re Allerton, 129 N.E. 
801, 296 Ill. 340; Sanitary Dist. of 
Chicago v. Gibbons, 127 N.E. 691, 293 
Ill. 519; People v. City of St. Louis, 
126 N.E. 529, 291 Ill. 600; First Con- 
gregational Church of De Kalb v. 
Board of Review of De Kalb Coun- 
ty, 98 N.E. 275, 254 Ill. 220, 39 L.R.A. 
N.S. 437; Board of Directors of Stin- 
son Memorial Library v. Board of Re- 
view of Union County, 94 N.E. 153, 248 
Tll. 590; People v. Watseka Camp 
Meeting Assoc., 43 N.E. 716, 160 Ill. 
576; People v. Chicago, 17 N.E. 56, 


124 Ill. 636; In re Swigert, 14 N.E. 
32, 123 Ill. 267; Illinois Cent. R. Co. 
v: Irvin, 72 Ill. 452. 


Ind.—Indianapolis v. McLean, 8 
Ind. 328; Barr v. Geary, 142 N.E. 622, 
82 Ind.App. 5; United Brethren Pub- 
lishing Establishment vy. Shaffer, 123 
N.E. 697, 74 Ind.App. 178; Greenbush 
Cemetery Ass’n v. Van Natta, 94 N.E. 
899, 49 Ind.App. 192. 

Iowa.—Grand Lodge, A. O. U. W. of 
Iowa v. Madigan, 222 N.W. 545, 207 
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exemption from | taxation will be 


Iowa 24. 

Kan.—Manhattan Masonic Temple 
Ass'n v. Rhodes, 296 P. 734, 132 Kan. 
646; State v. Board of Com’rs of 
Shawnee County, 294 P. 915, 132 Kan. 
233 [cert den 51 S.Ct. 648, 283 U.S. 
855, 75 L.Ed. 1462]; Miami County v. 
Brackenridge, 12 Kan. 114. 

Ky.—City of Louisville v. Crom- 
well) 2c S.W.(2d) "30,2388" Kye 8285 
City of Henderson y. George Delker 
Co., 235 S.W. 782, 193 Ky. 248; Com- 
monwealth vy. Alford’s Ex’r, 218 S.W. 
721, 187 Ky. 106; American Tobacco 
Co. v. City of Bowling Green, 205 S. 
W. 570, 181 Ky. 416; Corbin Young 
Men’s Christian Ass’n vy. Common- 
wealth, 205 S.W. 388, 181 Ky. 384, 1 
A.L.R. 264; Vogt v. City of Louisville, 
190 S.W. 695, 173 Ky. 119, Amnn.Cas. 
1918E 1040; Walker v. City of Rich- 
mond, 189 S.W. 1122, 173 Ky. 26, Ann. 
Cas.1918E 1084; City of Louisville v. 
New York Baking Co., 152 S.W. 980, 
151 Ky. 758; South Covington, etc., 
St. R. Co. v. Bellevue, 49 S.W. 23, 105 
Ky. 283, 20 Ky.L. 1184, 57 L.R.A. 50. 

La.—Penick & Ford v. Ehret, 116 
So. 572, 166 La. 1; Louisiana & A. Ry. 
Co. v. State Board of Appraisers, 64 
So. 985, 135 La. 69; J. M. Guffey 
Petroleum Co. v. Murrel, 53 So. 705, 
127 La. 466; State v. New Orleans R., 
etc., Co., 40 So. 597, 116 La. 144; Tu- 
lane University v. Board of Assessors, 
40 So. 445, 115 La. 1025; State v. 
American Sugar-Refining Co., 25 So. 
447, 51 La.Ann. 562; State v. Morgan, 
28 La.Ann. 482 [aff 93 U.S. 217, 23 L. 
Ed. 860]; Beta Xi Chapter of Beta 
Theta Pi v. City of New Orleans, 137 
So. 204, 18 La.App. 130. 

Me.—Ferry Beach Park Ass’n of 
Universalists v. City of Saco, 142 A. 
65, 127 Me. 136; Inhabitants of Orono 
v. Sigma Alpha Epsilon Society, 74 A. 
19, 105 Me. 214. 

Md.—Grand Lodge of Maryland, K. 
P. v. City of Baltimore, 146 A. 744, 
157 Md. 542; City of Havre de Grace 
v. Havre de Grace & Perryville Bridge 
Co., 125 A. 704, 145 Md. 491; Lauer v. 
City of Baltimore, 73 A. 162, 110 Md. 
447; Coulson v. City of Baltimore, 71 
A. 990, 109 Md. ‘271; Sindall v. Balti- 
more, 49 A. 645, 93 Md. 526. 

Mass.—Dodge v. Commissioner of 
Corporations and Taxation, 174 N.E. 
109; Bullock y. Long, 156 N.E. 743, 
260 Mass. 129; Town of Milford v. 
Comniissioners of Worcester County, 
100 N.E. 60, 213 Mass. 162. 

Mich.—Doane v. Pere Marquette Ry. 
Co., 226 N.W. 245, 247 Mich. 542; 
Petition of Fuller, 197 N.W. 552, 226 
Mich. 170; McConnell v. Lake Tp., 
158 N.W. 1, 191 Mich. 544; St. Joseph’s 
Church y. City of Detroit, 155 N.W. 
588, 189 Mich. 408. 

Minn.—St. Paul v. St. Paul, 
R. Co., 23 Minn. 469. 

Miss.—Gulfport Building & Loan 
Ass’n vy. City of Gulfport, 124 So. 658, 
155 Miss. 498 [foll Magnolia Building 
& Loan Ass’n vy. Miller, (Miss.) 128 
So. 585 (appeal dism 51 S.Ct. 86, 282 
U.S. 803,.75 L.Ed.’ 722)];° State “v. 
Union Tank Car Co., 119 So. 310, 151 
Miss. 797; Adams County v. National 
Box Co., 88 So. 168, 125 Miss. 598; 
Currie-Finch Brick & Lumber Co. v. 
Miller, 86 So. 579, 123 Miss. 850; New 
Standard Club v. McRaven, 71 So. 289, 
111 Miss. 92, Ann.Cas.1918H 274. 

Mo.—State ex rel. St. Louis Young 
Men’s Christian Ass’n v. Gehner, 11 S. 
W.(2d) 30, 320 Mo. 1172; St. Louis 
Lodge No. 9, B. P. O. E. v. Koeln, 171 
S.W. 329, 262 Mo. 444, L.R.A.1915C 
694, Ann.Cas.1916E 784; State ex rel. 
Mount Mora Cemetery Ass’n y. Casey, 
109 S.W. 1, 210 Mo. 235. 

Mont.—Town of Cascade v. Cascade 
County, 243 P. 806, 75 Mont. 304; 
Gage vy. Fischl, 175 P.' 878, 55 Mont. 
258. 

Neb.—Young, Men’s Christian As- 
soc. v. Douglas County, 83 N.W. 924, 
60 Neb. 642, 52 L.R.A. 123: 

N.J.—Board of Trustees of Blair 
Academy vy. State Board of Taxes and 


etc., 
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strictly construed,’7 nor can suck 


Assessment, 146 A. 912, 106 N.J.Law 
556 [aff 141 A. 789, 6 N.J.Mise. 498]5 
Passaic Valley Sewerage Commis— 
sioners v. Mayor and Aldermen of 
Jersey City, 105 A. 733, 92 N.J.Law 
264 [rev 108 A. 233, 93 N.J.Law 427]; 
Sisters of Charity v. Corey, 65°A. 500, 
73 N.J.Law 699; Hardin v. Morgan, 
57 A. 155, 70 N.J.Law 484; Little v- 
Bowers, 5 A. 178, 48 N.J.Law 370; 
Board of Trustees of Blair Academy 
v. State Board of Taxes and Assess-— 
ment, 141 A. 789, 6 N.J.Misc. 498 [aff 
146 A. 912, 106 N.J.Law 556]; Young 
Men’s Christian Ass’n of the Oranges 
v. City of Orange, 128 A. 580, 3 N.J. 
Mise. 404. 

N.M.—Samosa v. Lopez, 142 P. 927, 
19 N.M. 312. 

N.Y.—Rochester v. Rochester R. 
Co., 74 N.E. 9538, 182 N.Y. 99, 70 L.R.A. 
773 [aff 27 .S.Ct. 469, 205 U.S. 236; 
51 L.Ed. 784]; Peo. v. Davenport, 
91-N.Y. 574 [aff-25 Hun 630]; ~ Peo- 
ple ex rel. Manhattan F. Ins. Co. v. 
New York Tax, etc., Com’rs, 76 N.Y. 
64; Buffalo City Cemetery v. Buf- 
falo, 46 N.Y. 506; Chegaray v. New 
York, 13 N-Y. 220 [rev 9 N.Y.Super- 
521]; People ex rel. 300 Park Avenue 
v., Goldfogle, 233 N.Y.S. 102, 225 App. 
Div. 356 {aff 209 N.Y.S. 14, 124 Misc. 
422]; Young Women’s Christian Ass’ 
of City of New York vy. City of New 
York, 216 N.Y.S. 248, 217 App.Div- 
406 Laff 157 N.E. 858, 245 N.Y. 562]>5 
People ex rel. Board of Foreign Mis— 
sions of M. E. Chureh v. Board of 
Assessors’ of City of Yonkers, 202 N- 
Y.S. 50, 207 App.Div. 151 [rev 154 N- 
E. 816, 244 N.Y. 42]; People ex rel. 
Schenectady Odd Fellows’ Temple 
Ass’n v. McMillan, 187 N.Y.S. 471, 199% 
App.Div. 268, 117 Misc. 600 [aff 191 
N.Y.S. 946]; People ex rel. New York 
Lodge, No.1, B. P. O. E. v. Purdy, 167 
N.Y.S. 285, 179 App.Div. 805 [aff 121 
NIE. 885, 224 N.Y. 710]; In re Young 
Women’s Christian Ass’n of Brooklyn, 
141 N.Y.S. 138, 156 App.Div. 295 [aff 
102 N.E. 1118, 209 N.Y. 534]; In re 
Arnot’s Hstate, 130 N.Y.S. 499, 145 
App.Div. 708 [aff 130 N.Y.S. 197, 72 
Mise. 390, 8 Mills 94, and aff 97 N.E. 
1102, 203 N.Y. 627]; People v. Sayles, 
53 N.Y.S. 67, 32 App.Div. 197 [aff 51 
N.E. 1093, 157 N.Y. 677]; Village of. 
Watkins Glen v. Hager, 252 N.Y.S. 
146, 140 Mise. 816; People ex rel. 
German Masonic Temple Ass’n of City 
of New York v. Goldfogle, 241 N.Y.S- 
328, 136 Misc. 100 [aff 243 N.Y.S. 810 
(aff 175 NB. 324, 255 N.Y. 586)]= 
Congregation Gedulath Mordecai v- 
City of New York, 238 N.Y.S? 525, 135 
Mise. 823; Plattsburg Lodge No. 828, 
KF. & A. M., v. Laravie, 238 N.Y.S. 327; 
135 Mise. 275; People ex rel. Trustees 
of Masonic Hall and Asylum Fund v- 
Farrell, 223 N.Y.S. 660, 130 Mise. 142: 
People ex rel. Troy Masonic Half 
Ass’n v. Byrne, 210 N.Y.S. 527, 125 
Mise. 212; In re Dunham’s Estate, 
201 N.Y.S. 847, 121 Mise. 589; People 
ex rel. Olean Masonic Corporation v. 
Breder, 201 N.Y.S, 291, 121 Misc. 
553; People ex rel. Philip Weinstein 
& Son v. Cantor, 190 N.Y.S. 277, 116 
Mise. 169 [aff 190 N.Y.S. 947]; In re 
Kean,-177 N.Y.S. 789, 108 Mise. 538; 
Appeal of Ransom, 149 N.Y.S. 1056, 87 
Mise. 1; People ex rel. New York 
Cent. & H. R. R. Co. v. Woodbury, 133. 
N.Y.S.°135, 74 Misc. 130; 145 [aff 12 
N.Y.S. 1141, 145 App.Div. 900]; People 
ex rel. Perry Temple Ass’n v. Clark, 
210 N.Y.S. 360; People ex rel. Perry 
Lodge, No. 278, Loyal Order of Moose 
v. Clark, 210 N.Y.S. 353. 

N.C.—Latta v. Jenkins, 156 S.E. 
857, 200 N.C. 255; Rich v. Doughton, 
135 S.E. 527, 192 N.C. 604. 

Ohio.—Cincinnati College v. State, 
19 Ohio 110; State v. Cappeller, 8 
OhioDec. (Reprint) 219, 6 Cinc,L.Bul. 
339 


Or.—State v. Phipps, 299 P. 1009, 


136 Or. 454; Kappa Gamma Rho v. 
Marion County, 279 P. 555, 130 Or. 
165 


Pa.—Commonwealth _ v. _ Densterm 


394 [61 C.J.] 


rule of striet construction be nullified by the other 
rule requiring a liberal construction of a statute 
with a view of promoting its objects.7* Such a priv- 
ilege or immunity cannot be made out by inference 


Felt & Hair Co., 156 A. 164, 304 Pa. 
536; City of Harrisburg v. Harris- 
burg Cemetery Ass’n, 143 A. 111, 293 
Pa. 390; Commonwealth v. Lowry- 
Rodgers Co., 123 A. 855, 279 Pa. 361; 
In re Packer’s Estate, 92 A. 75, 246 Pa. 
133; Commonwealth v. Philadelphia 
Coca-Cola Bottling Co., 15’ Pa.Dist.& 
Co. 254; Commonwealth v. Girard 
Trust Co., 3 Pa.Dist.&Co. 722; Hast- 
ings v. Long, 11 Pa.Dist. 370; Wagner 
Free Inst. v. Philadelphia,’ 1 Pa.Co. 
256; Commonwealth v. Delaware Riv- 
er Iron Ship Bldg., etce., Wks., 2 
Dauph.Co. 232. 

Philippine.—House v. Posadas, 53 
Philippine 3388. 

R.I.—City of Providence v. Hall, 
142 A. 156, 49 RI. 230. 

Tex.—Texas Employers’ Ins. 
Ass’n v. City of Dallas, (Civ.App.) 
5 S.W.(2d) 614; Trinity Methodist 
Episcopal Church v. City of San An- 
tonio, (Civ.App.) 201 S.W. 669. 

Vt.—Town of Sheldon v. Sheldon 
Poor House Ass’n, 135 A. 492, 100 Vt. 
122; Frazier v. W. H. H. Slack & Bro., 
81 A. 161, 85 Vt. 160. 

Va.—Board of Sup’rs of Nansemond 
County v. City of Norfolk, 151 S.E. 
143, 153 Va. 768; City of Richmond 
vy. Virginia Ry. & Power Co., 98 S.E. 
691, 124 Va. 529. 

Wis.—Douglas County Agricultural 
Soc. v. Douglas County, 80 N.W. 740, 
104 Wis. 429. 

Can.—Roenisch v. National Revenue 
Minister, [1931] 2 Dom.L.R. 90. 

[a] Claimed exemption held not 
granted by statute.—(1) Lessor’s in- 
terest in land used in growing pine- 
apples, by statute exempting “prop- 
erty actually in use for production 
of pineapples.” In re Assessment of 
Taxes, 18 Hawaii 528; Holt v. Wood, 
18 Hawaii 485. (2) Legacy in trust 
for care of graveyard, by statute ex- 
empting legacy in trust for care of 
family burial lots. In re Graveyard 
Taxation, 30 Pa.Co. 369. (3) Private 
property used for public purpose, by 
statute exempting “public property 
used for public purpose.’”’ In re Com- 
missioners of Blair County, 8 Pa.Dist. 
41. (4) Establishments for canning 
pineapples, by statute exempting 
property used in cultivation and pro- 
duction of pineapples. In re Assess- 
ment of Taxes,‘19 Hawaii 193. (5) 
Land in excess of forty acres used in 
producing pineapples, by statute ex- 
empting forty acres used in produc- 
ing pineapples. In re Assessment of 
Taxes, 19 Hawaii 230. (6) Capital 
stock invested in timber held in re- 
serve but not presently used in manu- 
facturing, by statute exempting stock 
invested in property actually used in 
‘manufacturing. Com. v. New York, 
etc., Co., 40 Pa.Co. 413; Com. v. Custer 
City Chemical Co., 40 Pa.Co. 409. (7) 
Rectory, by statute exempting “every 
church and place of worship and the 
land used.in connection therewith.” 
Catholic Corp. v. Richmond, 45 N.S. 
320; Re Melville Presbyterian Church, 
(Ont.) [1926] 4 Dom.L.R. 1149. (8) 
Railroad land within city, by statute 
exempting railroad’s land construed 
not to be in derogation of rights of 
city under an earlier statute. Esqui- 
malt & Nanaimo R. Co. v. Courtenay, 
22 B.C. 362. (9) Exemption from 
franchise tax under contract grant- 
ing exemption from property tax, by 
statute imposing franchise tax and 
granting no exemptions whatever. 
Rex v. Reid Co., 9 Newfoundl. 285. 
(10) Exemption from franchise tax 
under contract granting right to im- 
port materials for telegraph line free 
of duty, by statute imposing fran- 
chise tax and granting no exemptions 
whatever. Rex v. Anglo-American 
Tel. Co., 9 Newfoundl. 290. (11) 
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Public property used for private pur- 
pose, by statute exempting public 
property used for public purpose. 
Cincinnati Southern R. Co. v. Roth, 
13 OhioN.P.N.S. 633; Cincinnati v. 
Hynicka, 9 OhioN.P.N.S. 273. (12) 
Purchase of already existing ware- 
houses as addition to manufacturing 
plant, by statute exempting “enlarge- 
ment” of factory. City of Columbus 
v. Muscogee Mfg. Co., 140 S.E. 860, 165 
Ga. 259. (13) Fraternity home for 
students, by statute exempting benef- 
icent and charitable organizations. 
People v. Alpha Pi of Phi Kappa Sig- 
ma Educational Ass’n of University of 
Chicago, 158 N.E. 2138, 326 Ill. 578, 
54 A.L.R.. 1376. (14) land leased 
by city, by statute exempting land 
owned by city. People v. City of Chi- 
cago; 153 N.E., 725, 328 Ill. 68. (15) 
Persons suffering recurrent or in- 
termittent maladies, by statute ex- 
empting persons permanently disabled 
from payment of poll tax. Shepherd 
v. Sartain, 64 So. 57, 185 Ala. 439. 
(16) Incorporated credit men’s asso- 
ciation with no capital stock, by stat- 
ute exempting ‘‘corporations having 
no capital stock and organized for the 
exclusive purpose of promoting the 
public interest of any city or town.” 
McCallum v. Associated Retail Credit 
Men of Austin, (Tex.Commn.App.) 
41 S.W.(2d) 45 [rev (Civ.App.) 26 
SOW... (20) 27£5 CLF Land received 
by persons financing contractor’s job 
of constructing state road from the 
contractor under agreement with him, 
by statute exempting land received 
by contractor or his assigns for build- 
ing road, assigns being construed as 
referring to assignees of the contract 
and there not having been any as- 
signment of contract by contractor 
to those who financed the job for him. 
Grunert v. Spalding, (Wis.) 78 N.W. 
606 [rev on other point 80 N.W. 589, 
104 Wis. 193]. (18) College fratern- 
ity making small loans without in- 
terest to needy students, by statute 
exempting property devoted to chari- 
table undertakings. Beta Xi Chapter 
of Beta Theta Pi v. City of New Or- 
leans, 137 So. 204, 18 La.App. 130. 
(19) Hotel property owned by ceme- 
tery association which appropriated 
income,therefrom to upkeep of ceme- 
tery, by statute exempting property 
used for burial purposes or for its up- 
keep except as used for profit. Cy- 
press Lawn Cemetery Ass’n y. City 
and County of San Francisco, 295 P. 
813, 211 Cal. 387 [superseding ops 
(App.) 284 P. 506, and Mt. Olivet 
Cemetery Ass’n v. City and County of 
San Francisco, (App.) 284 P. 509]. 
(20) Income of nonIndian lessees of 
Indian lands, by statute not subject- 
ing Indians to income tax. Heiner v. 
Colonial Trust Co., 48 S.Ct. 65, 275 
U.S. 232, 72 L.Ed. 256 [rev 17 F.(2d) 
386 (aff 12 F.(2d) 481)]. (21) Land 
belonging to trustees of Las Vegas 
grant, by constitution exempting land 
belonging to counties, towns, cities, 
school districts and other municipal 
corporations. State v. Board of Trus- 
tees of Town of. Las Vegas, 210 P. 101, 
28 N.M. 237. 

[b] Claimed exemption held grant- 
ed by statute.—Land leased by gov- 
ernment, by statute exempting gov- 
ernment land and providing for tax- 
ing it in case of sale. Peo. v. Regis- 
trar, 22 Porto Rico 746. 

[c] It has been held that a stat- 
ute imposing an excise tax on the 
sales of gasoline and other internal 
combustion engine fuels and provid- 
ing for the use of ‘the proceeds in the 
maintenance of highways and bridges 
need not exempt gasoline and other 
internal combustion engine fuel sold 
for use in motor boats and farm trac- 
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or implication, but must be conferred in terms too 
clear and plain to be mistaken, and in fact admitting 
of no reasonable doubt,7® and where it exists 1t 
should be carefully scrutinized and not permitted 


tors not used on the highways; al- 
though the legislature has the power 
to make such exemption. In re Opin- 
ion of Justices, 121 A. 902, 123 Me. 


573, 
78. See case infra this note. 
[a] Pension statutes, while 


liberally construed with a view of 
promoting their  cbjects, will be 


‘strictly construed when the legisla- 


tion relates to exemption of pension 
money from taxation. State v. Board 
of Com’rs of Shawnee County, 294 P. 
915, 182 Kan. 233 [cert den 51 S.Ct, 
648, 283 U.S. 855, 75 L.Ed. 1462]. 

79. UW.S.—Mobile, etc., R. Co. v. 
Tennessee, 14 S.Ct. 968, 153 U.S. 486, 
38 L.Ed. 793; New Orleans City, etc., 
R. Co. v. New Orleans, 12 S.Ct. 406, 
143 U.S. 192, 36 L.Ed. 121; Chicago, 
etc., R. Co. v. Missouri, 7 S.Ct. 693, 
120 U-S. 569, 30 L.Ed. 732 [reh den 
TS. Ctrl s00sr 129 Ue Sy o6l, 608 Lada. 
1135]; Vicksburg, etc., R. Co. v. Den- 
nis, 6 S.Ct. 625, 116 'U.S, 665, 29 L.Ed. 
770; Southwestern R. Co. v. Wright, 
6 SICtH 37s, 106. DiS 23129 Wha o26; 
Hoge v. Richmond, etec., R. Co., 99 U. 
8. 348, 25 L.HWd.' 303; Brie R.Co.. v. 
Pennsylvania, 21 Wall. 492, 22 L.Ed. 
595; North Missouri R. Co. v. Ma- 
guire, 20 Wall. 46, 22 L.Ed. 287; Minot 
v. Philadelphia, etc., R. Co., 18 Wall. 
206, 21 L. Ed. 888; Tomlinson v. 
Branch, 15 Wal. 460, 21 L.Ed. 189; 
Tomlinson v. Jessup, 15 Wall. 454, 21 
L.Ed. 204; Wilmington, etc., R. Co. 
v. Reid, 13 Wall. 264, 20 L.Hd. 568; 
Savings Soc. v. Coite, 6 Wall. 594, 
18 L.Ed. 897; Gilman v. Sheboygan, 
2 Black 510, 17 L.Ed. 305; Jefferson 
Branch Bank v. Skelley, 1 Black 436, 
tT L.Ed 173;,-Ohio Li. iIns:, ete?) Conv. 
Debolt, 16 How. 416, 14 L.Ed. 997; 
Philadelphia, etc., R. Co. v. Maryland, 
10 How. 376, 138 L.Ed. 461; Charles 
River Bridge v. Warren Bridge, 11 
Pet. 420, 9 L.Ed. 773, 938; Providence 
Bank v. Billings, 4 Pet. 514, 7 L.Ed. 
939; U:.S. v. Coulby,'251 F..982 [aff 
258 F. 27, 160 C.C.A. 165]; Parkview 
Building & Loan Ass’n v. Herold, 203 
F. 876 [aff 210 F. 577, 127 C.C.A. 213]; 
Davenport Nat. Bank v. Mittelbusch- 
er, 15 F. 225, 4 McCrary 361. 


Ala.—Brown y. Protective Life Ins.. 


Co., 66 So. 47, 188 Ala, 166; Dauphin 
St., etc., R. Co. v. Kennerly, 74 Ala. 
583; Mobile, etc., R. Co. v. Kennerly, 
74 Ala. 566. 

Ariz.—Weller v. City of Phcenix, 4 
P.(2d) 665; Waller v. Hughes, 11 P. 
122, 2 Ariz. 114. F 

Ark.—Files v. Pocahontas, ete., R. 
Co., 3 S.W. 817, 48 Ark. 529; St. Louis, 
etc., R. Co. v. Berry, 41 Ark. 509 [aff 
5 S.Ct. 529, 113 U.S. 465, 28 Lika. 
1055]; Cairo, etc., R. Co. v. Parks, 32 
Poa 131; Biscoe vy. Coulter, 18 Ark. 

Cal.—Hart v. Plum, 14 Cal. 148, 

Colo.—American Smelting, etc., Co. 
v. People, 82 P. 581, 34 Colo. 240 [rev 
pee 198, 204 U.S. 108, 51 L.Ed. 
Del.—State v. Smyrna Bank, 7 Del. 
99, 73 Am.D. 699. e! 

D.C.— Alexandria Canal R., etc., Co. 
v. District of Columbia, 12 D.C. 217. 

Idaho.—Salisbury v, Lane, 63 P. 383, 
7 Idaho 370. 

Ill.—Chicago Home for Girls v. 
Carr, 133 N.E. 344, 300 Ill. 478; Peo- 
ple v, Deutsche Evangelisch Luther- 
ische Jehovah Gemeinde, etc., 94 N.R. 
162, 249 Ill. 132; People v. Bennett 
Medical College, 94 N.E. 110, 248 In. 
608, 140 Am.S.R. 237; Presbyterian 
Theological Seminary vy. People, 101 


FIM. 578. 


Iowa.—Morril v. Bentley, 130 N.W. 
734, 150 Iowa 677 [mod 126 N.W. 155]. 
Ky.—German Bank v. Louisville, 56 
SW. 504.) 108 Ky. 377, 22) Kyte 9 
La.—Pearce v. 


Couvillon, 113 So. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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to extend either in scope or duration beyond what 
the terms of the concession clearly require or allow,®° 
or so as to create an absolute and irrevocable exemp- 
tion unless the language of the statute clearly so 
requires.*! However, this rule of strict construction 


has no application in the absence 


801, 164 La. 155; State ex rel. W. K. 
Henderson Iron Works & Supply Co. 
vy. Jeter, 92 So. 594, 151 La. 1011; 
Louisiana, etce., R. Co. v. State Bd. of 
Appraisers, 32 So. 184, 108 La. 14: 
Penrose vy. Chaffraix, 30 So. 718, 106 
La. 250; Ferrell v. Penrose, 27 So. 
945, 52 La.Ann. 1481; Ivens, etc., 
Mach, Co. v. Parker, 8 So. 399. 42 a. 
Ann. 1103; New Orleans v. New Or- 
leans Mechanics’ Soc., 27 La.Ann. 436. 

Me.—Inhabitants of Mechanie Falls 
Woe Milletty 277A. 93, “SAR Vie: “329% 
Orono v. Sigma Alpha Epsilon Soc., 
74 A. 19, 105 Me. 214, 

Md.—Grand Lodge of Maryland, K. 
P., v. City of Baltimore, 146 A. 744, 
157 Md. 542; H. M. Rowe Co. v. Beck, 
131 A. 509. 149 Md. 251; Schley v. Lee, 
67 A. 252, 106 Md. 390; William 
Wilkens Co. vy. Baltimore, 63 A. 562, 
103 Md. 293; Frederick County v. St. 
Joseph Sisters of Charity, 48 Md. 34; 
Baltimore v. Baltimore, ete., R. Co., 
' 6 Gill 288, 48 Am.D. 531; Gordon v. 
Baltimore, 5 Gill 231. 

Mass.—Wheelwright v. Trefry, 127 
N.E. 523, 235 Mass. 584; Portland 
Bank v. Apthorp, 12 Mass. 252. 

Mich.—Attv.-Gen. v. Detroit. 71 N. 
W. 632, 113 Mich. 388; East Saginaw 
Mfg. Co. v. East Saginaw, 19 Mich 
259, 2 Am.R. 82 [aff 13 Wall. (U.S.) 
373, 20 L.Ed. 511). 

Minn.—State v. Great Northern R. 


Co., 119 N.W, 202, 106 Minn. 303 [aff. 


ere 344, 216 U.S. 206, 54 L.Ed. 

Miss.—Currie-Finch Brick & Lum- 
hes Co. v. Miller, 86 So. 579, 123 Miss. 

Mo.—State ex rel. Van Raalte v. 
Board of Equalization of City of St. 
Louis, 165 S.W. 1047, 256 Mo. 455; 
State v. Casey, 109 S.W. 1, 210 Mo. 
235; Pacific R. Co. v. Cass County;.53 
Mo. 17; North Missouri R. Co. v. Ma- 
guire, 49 Mo. 490, 8 Am.R. 141 [aff 20 
Wall. (U.S.) 46, 22 L.Ed. 287]; State 
v. Dulle, 48 Mo. 282; St. Louis v. 
Boatmen’s Ins., etc., Co., 47 Mo. 150; 
City of Trenton v. Humel, 114 S.W. 
1131, 134 Mo.App. 595. 

Mont.—Cruse v. Fischl, 175 P. 878, 
55 Mont. 258. 

N.H.—Brewster v. Hough, 10 N.H. 
138. 

N.J.—Board of Trustees of Blair 
- Academy v. State Board of Taxes and 
Assessment, 141 A. 789, 6 N.J.Misc. 
498 [aff 146 A. 912, 106 N.J.Law 556]; 
Little v. Bowers, 5 A. 178, 48 N.J.Law 


370; Freese v. Woodruff, 37 N.J.Law 
139; State v. Newark Collectors, 26 
N.J.Law 519; State v. Minton, 23 N.J. 


Law 529; In re Gopsill’s Estate, 77 A. 
798, 77 N.J.Eq. 215. 
N.Y.—Rochester v. Rochester R. 
Co., 74. N.E,. 953, 182 N.Y. 99, 70 L.R.A. 
778; People v. Cahill, 74 N.E. 422, 
LSt NeYo403;-.Peo. v:Peéck,’ 51 N.E. 
412, 157 N.Y. 51; In re Prime, 32.N. 
B. 1091, 186 N.Y. 347, 18 L.R.A. 713; 
Peo. v. Davenport, 91 N.Y. 574 [aff 
25 Hun 630]; People ex rel. Manhat- 
tan F. Ins. Co. v. New York Tax, etc., 
Com’rs, 76 N.Y. 64; People v. Long 
Island City, 76 N.Y. 20; People v. 
Roper, 35 N.Y. 629; People ex rel. 
300 Park Avenue y. Goldfogle, 233 N. 
Y.S. 102, 225 App.Div. 356 Laff 209 N. 
Y.S. 14, 124 Mise. 422]; People ex 
rel. Central ‘Union Trust Co. of New 
York v. Wendell, 188 N.Y.S. 344, 197 
App.Div. 131 [aff 132 N.E. 916, 231 
N.Y. 629]; People ex rel. Andrews v. 
Tilbury, 124 N.Y.S. 956, 140 App.Div. 
76; People ex rel. Andrews_ v. 
Cameron, 124 N.Y.S. 949, 140 App.Div. 
‘76 [aff 94 N.E. 1097, 200 N.Y. 585]; 
Plattsburg Lodge No. 828, F. & A. M. 
v. Laravie, 238 N.Y.S. 327, 135 Misc. 
275: People ex rel. Masonic Hall 
Ass'n of Saratoga Springs v. White, 
914 N.Y.S. 390, 126 Misc. 661 [aff 217 
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of ambiguity in 


N.Y.S. 657, 218 App.Div. 38]; Neld- 
ert) wo iChicagoy (Re Lg& Pus Co. 163 
N.Y.S. 658, 89 Misc. 282 [rev 155 N. 
Y.S. 818, 169 App.Div. 677]; Matter 
of Rochester Trust, etc., Co., 87 N.Y. 
S. 628,42 Misc. 581. : 
Ohio,—Wilson vy. Licking Aerie No. 
pte O. E., 135 N.E. 545, 104 Ohio 


Or.—Northwest Auto Co, v. Hurl- 
burt, 207 P. 161, 104 Or. 398. 
Pa.—Jones, etce., Mfg. Co. v. Com., 


69 Pa. 137;, Commonwealth Bank y. 
Com., 19 Pa. 144. 

Tenn.—Nashville, Rien Coraws 
Hodges, 7 Lea 663. 

Tex.—Santa Rosa Infirmary v. City 
of San Antonio, (Commn.Anpp.) 239 
S.W. 926 [rev (Civ.Avp.) 249 S.W. 
498]; Millers’ Mut.. Fire Ins. Co. v. 
pete of Austin, (Civ.App.) 210 S.W. 


Utah.—Stillman v. Lynch, 192 P. 
272, 56 Utah 540,12 A.L.R. 552; 
Parker v. Quinn, 64 P. 961, 23 Utah 
332: Judge v. Spencer, 48 P. 1097, 15 
Utah 242. 
= ea aaa v. Randolph, 13 Vt. 
Va.—Tabb v. City of Richmond, 81 
S.B. 34, 116 Va. 227, 

Wash.—Columbia Irr. Dist. v. Ben- 
ion County, 270 P. 818, 149 Wash. 

Wash.T.—Puget Sound Agricul- 
tural Co. v. Pierce County, 1 Wash.T. 
159 [error dism 6 Wall. (U.S.) 246, 
18 L.Ed: 7391. 

Wis.—Douglas County Agricultural 
Soe. v. Douglas County, 80 N.W. 740, 
104 Wis. 429; Weston vy. Shawano 
County, 44 Wis. 242. 

Can.—Canadian Pac. R. Co. v. Win- 
nipeg, 30 Can.S.C. 558. 

Que.— Beauvais v. Montreal, 14 Que. 
Super. 385; Limoilou v. Seminary of 
Quebec, 7 Que.Q.B. 44. 

[a] Exemption held not establish- 
ed.—(1) Of person from poll tax, who 
has lost part of his fingers or whose 
foot is useless, by statute exempting 
from poll tax those who have lost a 
hand or foot. Bigham yv. Clubb, 95 S. 
W. 675, 42 Tex.Civ.App. 312. (2) Of 
land granted to a college as part of 
its endowment, by statute exempting 
land used as plant, which admittedly 
the endowment land was not, and the 
“endowment fund.” Millsaps College 
v. City of Jackson, 48 S.Ct. 94, 275 
U.S. 129, 72 L.Ed. 196 [aff 101: So. 
574, 1386 Miss, 795]. 

[b] Exemption not inferred from 
failure to tax.-—The fact that in an 
act amending the charter of a rail- 
road corporation special provision is 
made for ascertaining the taxes to be- 
come due by the corporation to the 
state, nothing being said about the 
manner of ascertaining other taxes, 
is not of itself enough to work an ex- 
emption of the property of the corpo- 
ration from all taxation not levied for 
state purposes. Silence with regard 
to such other taxes cannot be con- 
strued as a waiver of the right of the 
state to levy them. There must be 
something said affirmatively, and 
which is explicit enough to show 
clearly that the legislature intended 
to relieve the corporation from this 
part of the burden borne by other 
real and personal property, before 
such an act shall amount to a contract 
not to levy them. Bailey v. Magwire, 
22 Wall. (U.S.) 215, 22 L.Ed. 850. 

{c] Statutory enumeration of ex- 
emptions from taxation will not be 
extended by judicial construction to 
property other than that expressly 
designated. Thurston County vy. 
House of Providence Sisters of Chari- 
ty, 44 P. 252, 14 Wash. 264. 

80. U.S.—yYazoo, etc, R. Co. 


etc., 


Vv. 
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_ the words of the statute,’? or where the statute it- 
self prescribes the rules for its own interpretation 
and requires the construction to be liberal,®* or in 
the case of property devoted to certain uses which 
it has always been the settled custom and policy of 
the state to abstain from taxing,’+ the rule of strict 


Thomas, 10 S.Ct. 68, 132 U.S. 174, 33 


L.Hd. 302; Walters v. Western, etce., 
R:; Co., 68 F. 1002. 
Iil.—People v. Thomas Walters 


Chapter of Daughters of American 
Revolution, 142 N.H. 566, 311 D1. 304; 
Board of Directors of Stinson Memo- 
rial Library v. Board of Review of 
cone County, 94 N.E, 153, 248 Ill. 

Ky.—-City of Lexington v. Lexing- 
ton Leader Co., 235 S.W. 31, 193 Ky. 
107; Jones Bros. v. City of Louisville, 
136 SSW: 301, 142: Ky, 759. 

Md.—Grand Lodge of Maryland, K. 
P., v. City of Baltimore, 146 A. 744, 
157 Md. 542; City of Havre de Grace 
v. Havre de Grace & Perryville Bridge 
Co., 125 A. 704, 145 Md. 491. 

Miss.—Gulfport Building & Loan 
Ass’n y. City of Gulfport, 124 So. 658, 
155 Miss. 498 [foll Magnolia Building 
& Loan Ass’n v. Milter, 128 So. 585, 
appeal dism 51 S.Ct. 86, 282 U.S. 803, 
75 L.Ed. 722]; Board of Sup’rs of 
Bolivar County v. Merck & Alston, 120 
So. 839, 153 Miss. 346; Barnes v. 
Jones, 103° So. 778, 139 Miss. 675, 43 
A.L.R. 6738. 

N.J.—Board of Trustees of Blair 
Academy v. State Board of Taxes and 
Assessment, 146 A. 912, 106 N.J.Law 
556 [aff 141 A. 789, 6 N.J.Mise. 498]; 
City of Newark v. State Board of 
Equalization of Taxes, 79 A. 343, 81 
N.J.Law 416 [aff-77 A. 795, 80 N.J. 
Law 258]; Morris Canal, etc., Co. v. 
State Bd. of Assessors, 71 A. 328, 76 
N.J.Law 627, [aff 36 S.Ct. 28, 239 U.S. 
126, 60 L.Ed. 177]; State v. Powers, 
24 N.J.Law 406; State v. Flavell, 24 
N.J.Law 370. 

Or.—Covey v. Hurlburt, 207 P. 166, 
104 Or. 414. 

Pa.—Com. v. Lehigh Valley R. Co., 
41 Pa.Co. 177. 

R.I.—City of Providence v. Hall, 142 
A. 156, 49 R.I. 230. 

Wis.—Methodist Episcopal Church 
Baraca Club v. City of Madison, 167 
Peis 258, 167 Wis. 207, L.R.A.1918D 
1 é 

See also cases supra notes 78, 79. : 

81. State v. Great Northern R. Co.,. 
119 N.W. 202, 106 Minn. 303 [aff 30 
S.Ct. 344, 216 U.S. 206, 54 L.Ed. 446]; 
Little v. Bowers, 46 N.J.Law 300 [aff 
5 A. 178, 48 N.J.Law 370, and error 
dism 10 S.Ct. 620, 184 U.S. 547, 33 L. 
Ed. 1016]; People ex rel. Iroquois 
Door Co. y. Knapp, 173-N.Y.S. 641, 186 
App.Div. 172 [aff 125 N.B. 923, 227 
N.Y. 592]; Probasco v. Moundsville, 
11 W.Va. 501. See also infra § 421. 

82. South Carolina Produce Ass’n 
v. Commissioner of Internal Revenue, 
50 F.(2d) 742; State v. Leuch, 144 N. 
W. 290, 156 Wis, 121. 

83. People v. Chicago Theological 
Seminary, 51 N.BE. 198, 174 Ill. 177; 
Brown University v. Granger, 36 A. 
720, 19 R.I. 704, 86 L.R.A. 847. 

84 Cal.—State Land Settlement 
Board v. Henderson, 241 P. 560, 197 
Cal. 470; Pasadena University v. Los 
Angeles County, 214 P. 868, 190 Cal. 
786; City of Pasadena v. Los Angeles 
County, 187 P. 418, 182 Cal. 171. 

Ill.— Congregational Sunday School 
& Publishing Soc. v. Board of Review, 
125 N.EB. 7, 290 Ill. 108. d 

Ky.—Com. y. First Christian Church 
of. Louisville, 183 S.W. 943, 169 Ky. 
410, Ann.Cas.1918B 525 [reh overr 186 
S.W. 880, 171 Ky. 62]. 

Minn.—State v. Carleton College, 
191 N.W. 400, 154 Minn. 280, 

Miss.—Adams County v. Catholic 
Diocese of Natchez, 71 So. 17, 110 
Miss. 890. . 

Mo.—State ex rel. Caldwell v. Lit- 
tle River Drainage Dist., 236 S.W. 15, 
291 Mo. 72. 

N.Y.—In re Syracuse University, 
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construction prevailing in jurisdictions where the 


TAXATION 


lature.®° 


[§ 396 


Further, the rule of strict construction 


policy of the state has been to tax such property;*® | does not call for a strained construction, adverse 


or in the case of exemptions existing by virtue of 
a contract contained in a corporate charter*’® or 
statute,*? especially where affecting tax exemptions 
secured to the Indians by agreement between them 
and the national government;** nor will it be ap- 
plied to a law commuting, taxes, as this is not so 
much an exemption as a change in the method of 
taxation;® but a liberal construction will not be 
allowed to defeat the plain intention of the legis- 


209 N.Y.S. 329, 124 Misc. 788. 
Or.—City of Eugene v. Keeney, 293 
P. 924, 134 Or. 393. 
Pa.—Mattern v. Canevin, 63 A. 131, 


213 Pa. 588; Church v. Gratz, 8 Pa. 
Co. 47. 
S.C.—State v. City of Columbia, 104 


wan pol, H15) S.C. 108: 
S.D.—State v. Erickson, 182 N.W. 
315, 44 S.D. 68, 13 A.L.R. 1189. 
Tenn.—State v. Waggoner, 35 S.W. 


C2a) 889)" 162°) Tenn ia72 City 2 of 
Athens v. Dodson, 290 S.W. 36, 154 
Tenn. 469. 


Utah.—Salt Lake Lodge No. 85, B. 
P. O. B., v. Groesbeck, 120 P. 192, 40 
Utah 1, Ann.Cas.1914C 940. 

Va.—Commonwealth vy. City of 
Richmond, 81 S.E. 69, 116 Va. 69, L. 
R.A.1915A 1118. 

Wis.—Aberg v. Moe, 224 N.W. 132, 
226 N.W. 301, 198 Wis. 349 [appeal 
dism and cert den 50 S.Ct. 69, 280 
U.S. 522, 74 L.Ed. 590]. 

[a] Endowment fund of a college, 
consisting of personalty, is exempt 
under statute exempting a land en- 
dowment.. State ex rel. Waller v. 
Trustees of William Jewell College, 
136 S.W. 397, 234 Mo. 299. 

[b] ‘To institutions receiving state 
aid.—Under a statute exempting from 
inheritance taxes all property pass- 
ing to, or in trust for the benefit of, 
any corporation or institution located 
in the state which receives state aid, 
educational, charitable, and other cor- 
porations which are granted exemp- 
tions from general taxation, in rec- 
ognition of the devotion of their prop- 
erty to public purposes, are institu- 
tions receiving state aid, and are en- 
titled to exemption, since the word 
“aid,” in its ordinary significance, 
has a broad and comprehensive mean- 
ing, and includes help and assistance 
of whatever kind and by whatever 
means or method provided, and there 
is nothing in the conditions and cir- 
cumstances under which the statute 
was enacted, the subject matter, the 
context, related legislation, or ante- 
cedent legislative history to restrict 
its meaning. Corbin v. Baldwin, 101 
aa 834, 92 Conn. 99, Ann.Cas.1918E 

85. Providence v. Hall, 142 A. 156, 
49 R.I. 230. 

26. Northwestern University v. 
Hanberg, 86 N.E. 734, 237 Ill. 185; 
fia v. Roscoe, 81-A. 255, 85 Vt. 

87. Crow v. General Cable Corpo- 
ration, 137 So. 657, 223 Ala. 611. 

88. Carpenter v. Shaw, 50 S.Ct. 121, 
280 U.S... 363, 74 L.Ed. 478 [rev 272 P. 
393, 134 Okl. 29]; Gleason v. Wood, 
32 8.Ct. 571, 224°U.S. 679, 56 L.Ed. 
947 [rev 114 P. 703, 28 Okl. 502]; 
Choate v. Trapp, 32 S.Ct. 565, 224 U.S. 
665, 56 L.Ed. 941 [rev 114 P. 709, 28 
Okl. 517}; Hudson y. Hopkins, 183 P. 
507, 75 Okl. 260 [error dism 41 S.Ct. 
533, 256 U.S. 681, 65 L.Ed. 1169]. 

: Temp uon of Indian lands see infra 

461. 

89. .Cal.—Southern California Tele- 
phone Co. v. Los Angeles County, 298 
P. 9, 212 Cal. 121 [foll Southern Cali- 
fornia Telephone Co. v. Los Angeles 
County, 298 P. 14,.212 Cal. 788; Pacific 
Telephone & Telegraph Co. v. Los An- 
geles County, 298 P. 14, 212-Cal. 787, 
789 (two cases); Southern California 


Telephone Co. v. Los Angeles County, 
298 P. 138, 212 Cal. 786 (two cases) J. 
Minn.—Traverse County y. St. Paul, 


ete., R. Co., 76 N.W, 217,73 Minn. 
417. : 
N.Y.—Binghamton Trust Co. v. 
Binghamton, 76 N.Y.S. 517, 72 App. 
Div. 341. 
Pa.—New York, etec., R. Co. v. Sa- 
bin, 26 Pa. 242. 


Wis.—Merrill R., etc., Co. v. Mer- 
rill, 96 N.W. 686, 119 Wis. 249; Mil- 
waukee, etc., R. Co. v. Crawford Coun- 
ty, 29 Wis. 116, 123. 

“The payment of this sum into the 
state treasury, and which is called li- 
ecense money, must, in the light of 
past legislation upon the subject, be 
regarded as, in the judgment of the 
legislature, an equivalent for the tax- 
es which those companies would oth- 
erwise be required to pay, if assessed 
and taxed according to the ordinary 
method prescribed by law. <A strict 
construction of the statute, therefore, 
against the company, or a liberal one 
in favor of the public, can, with diffi- 
culty, be justified in view of what 
seems to have been the legislative in- 
tent, and it would seem that little or 
no effect can be given to the rule. We 
are at liberty, therefore, and, indeed, 
required to give the statute a fair and 
liberal construction in favor of the 
company, or such an one as it should 
receive Supposing there is no injus- 
tice in the claim made by the compa- 
ny, or advantage to be gained by it 
over the public or tax paying commu- 
nity generally in avoiding the taxa- 
tion complained of.’ Milwaukee & 
St. Paul Ry. Co. v. Board of Super- 
visors of Crawford County, supra. 

[a] Leased land as “owned land.” 
—The word “owned” will, in such a 
case under a statute exempting prop- 
erty “owned,” be construed as includ- 
ing and exempting a leasehold inter- 
est. Merrill R., etc., Co. v. Merrill, 
96 N.W. 686, 119 Wis. 249. 

90> People v. Sayles, 53 N.Y.S. 67, 
32 App.Div. 201. 

91. U.S.—Louisville, etc., R. Co. v. 
Gaines, 3 F. 266, 2 Flipp. 621. 

Conn.—Stoughton vy. Town and City 
of Hartford, 84 A. 95, 85 Conn. 674; 
Yale University v. New Haven, 42 A, 
87, 71 Conn. 316, 43 L.R.A. 490. 

Ga.—City of Columbus v. Muscogee 
Mfg. Co., 140 S.E. 860,165 Ga. 259. . 

Idaho.—Bistline vy. Bassett, 272 P. 
696, 47 Idaho 66, 62 A.L.R. 3238. 

Ill.— People v. Muldoon, 137 N.E. 
863, 306 Ill. 234, 28 A.L.R. 857; North- 
western University v. Hanberg, 86 N. 
BE. 734, 237 1H. 185. 

Mich.—Webb Academy y. City of 
natin Rapids, 177 N.W. 290, 209 Mich. 


Minn.—State v. St. Paul, ete, R. 
Co., 84 N.W. 302, 81 Minn. 422. 

Neb.—In re Young Men’s Christian 
Ass'n Assessment, 182 N.W. 593, 106 
Neb. 105, 34 A.L.R. 1060. 

N.J.—North Jersey St. R. Co. v. 
yenecy. City, 67 A. 33, 74’ N.J.Law 
N.Y.—In re Syracuse University, 
212 N.Y.S. 253, 214 App.Div. 375 [aff 
209 N.Y.S. 329, 124 Mise. 788]; Gouv- 
erneur Village v. Gouverneur Cemete- 
ry Ass’n, 120 N.Y.S. 221, 136 App.Div. 
37; People ex rel. Interborough Rap- 
id Transit Co. v. Williams, 123 N.Y.S. 


free 


to the real intention of the legislature, but the judi- 
cial interpretation of it must always be reasonable 
and in accordance with the actual meaning of the 
lawmaking power,®! taking into consideration the 
entire tax statute,®? the spirit as well as the letter 
of the law,®* the constitutional requirements and 
the presumed intention of the legislature to act with- 
in constitutional limits,®* the legislative policy in 


137, 188 App.Div. 612 [rev on anoth- 


er point 93 N.H. 505, 200 N.Y. 93]; 
People ex rel. Trustees of Masonic 
Hall and Asylum Fund v. Farrell, 223 
N.Y.S. 660, 130 Misc, 142. 
vVt.—Rixford Mfg. Co. v. Town of 
Highgate, 144 A. 680, 102 Vt. 1; Cav- 
erly-Gould Co. v. Village of Spring- 
field, 76 A. 39, 83 Vt. 396. . 

[a] Credits are exempt under a 
statute enumerating articles to be 
taxed and expressly providing that 
the enumeration ‘shall not include 
book credits, promissory notes nor 
other personal credits.” Fajardo 
Sugar Co. v. Treasurer of Porto Rico, 
22 Porto Rico 290. 

[b] Endowed academy 
free instruction to the extent that its 
available funds permit the giving of 
instruction is none the less a 
public charity within the meaning of 
the tax exemption laws because many 
of the pupils pay for their instruc- 
tion, thereby increasing the funds 
available for free instruction. Trus- 
tees of the Academy of the Protestant 
eee owal Church y. Hunter, 4 Pa.Co. 


[ec] Exemption of “goods manu- 
factured for export,” ‘under regula- 
tions prescribed by the Minister of 
Customs,” is not to be construed as 
making the exemption conditional on 
existence of regulations. Failure of 
the Minister of Customs to make reg- 
ulations does not defeat the exemp- 
tion. Carling Export Brewing, etc., 
Se v. Rex, (Can.) [1931] 2 Dom.L.R. 
{d] Exemption “from tax for local 
purposes” is held to exempt from a 
school district tax, notwithstanding a 
school tax is generally regarded as a 
state tax. Kentucky & West Virginia 
Power Co. v. Holliday, 287 S.W. 212, 
216 Ky. 78. 

[e] City with gravel surfaced 
streets not exempt under statute ex- 
empting city with paved streets from 
parochial taxes. Pitre v. Police Jury 
of Parish of Jefferson, 121 So. 767, 168 
La. 269; Pearce v. Couvillon, 113 So. 
801, 164 La. 155. 

[f1 Water company owned exclu- 
sively by city is exempt under statute 
exempting property belonging to any 
city.) ete Anne Arundel County 
Com’rs y. City of Annapolis, 95 A. 40, 
126 Md. 445. 

{g] Franchise of subway company 
not exempt under statute exempting 
its equipment and its contract inter- 
ests. People ex rel. Interborough 
Rapid Transit Co. vy, Williams, 93 N. 
E, 505, 200 N.Y. 93. 

92. Hawkins y. People’s Finance 
Sears Co., 122 So. 650, 219° Ala, 


93. Grand Lodge of Maryland, K. 
P., v. City of Baltimore, 146 A. 744, 
157 Md. 542; Felippe A. Broadbent 
Mantel Co. of Baltimore City vy. City 
of Baltimore, 106 A. 250, 134 Md. 90. 

94. Texas Employers’ Ins. Ass’n 
v, City of Dallas, (Tex.Civ.App.) 5 
S.W.(2d) 614;, Warwick County vy. 
City of Newport News, 151 S.B, 417, 
153 Va. 789 [foll York County v. City 
of Newport News, 151 S.E. 428, 153 
Va. 824). . 

{a] Weterans in service of United 
States.—Although laws exempting 
from taxation the property of those 


For later cases, developments ahd changes in the law see Annotations, same title and section number, 


offering 


<_—- 
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the making of the law,®® the use,®* and, in some 
eases, the primary as distinguished from incidental 
use to which property is devoted in determining 
whether it falls within the terms of the exemption 
statute.°7 In ease of conflict between a statute 
declaring a general legislative policy relative to 
exemptions and a statute expressly establishing and 
defining certain exemptions, the latter statute as 
expressing the particular intent of the legislature 
controls.°* The reénactment in the same words of 
a constitution or statute which has been construed 
to a grant a particular exemption is also construed 
in favor of the exemptian.°® 

Retroactive operation. Generally speaking, wheth- 
er property is exempt from taxation must be deter- 
mined from the law in force at the time the lien from 
taxes attaches,! a constitution or statute granting 
an exemption from taxation being generally con- 
strued as prospective;* and a retroactive provision 
in violation of a constitutional prohibition being 
void,* except in so far as a subsequent constitu- 


who served in the Spanish-American 98. 
War and the World War, in addition 


to the exemption already prescribed 99. 
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Davis vy. City of Salisbury. 76 3. 
S.E. 687, 161 N.C. 56. 
Globe Lumber Co. v. Clement, 
34 So. 595, 110 La. 438: 
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tional amendment permits it.4 

[§ 397] b. Grant of Exemption by Reference to 
Earlier Grant.° 
be accorded to an individual or corporation by ex- 
press reference to a similar grant in an earlier stat- 
ute or charter; but a grant to a corporation of the 
same “rights, powers, and privileges” possessed by 
another corporation does not carry the exemption 
from taxation enjoyed by the latter, these terms 
not being explicit enough to import a surrender of 
the taxing power;® unless in view of the language 
used in other statutory provisions the word “privit 
leges” is construed as including exemption from tax- 
ation;’ but the term “immunities” will include an 
exemption from taxation.® 

[§ 398] 2. Taxes Affected—a. By Exemption 
Statutes.° A general grant of exemption from “tax- 
ation” or from “all taxes” relieves the person or cor- 
poration affected from the payment of county or 
municipal taxes as well as from those levied for state 


See case infra this note. 
[a] Past due state taxes.—A con- 
stitutional amendment extending the 


for the veterans of the Civil War, does 
not expressly require that the serv- 
ice shall have been in or with the 
forces of the United States, it is to 
be: construed as intended to apply 
only to those who were in that serv- 
ice, else the statute would not be serv- 
ing a public purpose as the consti- 
tution requires. Harkin v. Board of 
Com’rs:of Niobrara County, 222 P. 
85, 30 Wyo. 455; State v. Snyder, 212 
P..771,°29 Wyo. 199. 

95. People v. Wemple, 29-N.E. 808, 
129 N.Y. 543, 14 L.R.A. 708; People 


“ex rel. Standard Oil Co. of New York 


v. Saxe, 166. N.Y.S. 887, 179 App.Div. 
721 [aff 118 N.E. 1075, 222 N.Y. 545); 
In’ re Syracuse Y. M. C..A., 213 N.Y. 
S. 35, 126 Misc. 431; People ex rel. 
Waleott v. Parker, 146 N.Y.S.. 753, 84 
Mise. 534;, Southern Assembly - v. 
Palmer, 82 S.E. 18, 166 N.C. 75; Davis 
v. City of Salisbury, 76 S.E. 687, 161 
N.C. 56; Commonwealth vy. Lynch- 
burg Y. M. CGC. A., 80 S.E. 589, 115 Va. 
745, 50 L.R.A.N-S. 1197. 

[a] Exemption of school trustees 
from poll tax, being a settled legisla- 
tive policy, the former exemption of 
township school trustees from pay- 
ment of poll taxes will be extended by 
implication to the new district school 
trustees, notwithstanding the omis- 
sion of express provision therefor in 
the new act. Shepherd y. Sartain, 64 
So. 57, 185 Ala. 439. 

96. Bistline v. Bassett, 272 P. 696, 
47 Idaho 66, 62 A.L.R. 323; Kansas 
Masonic Home v. Board of Com’rs of 
Sedgwick County, 106 P. 1082, 81 Kan. 
859, 26 L.R.A.N.S. 702; Davis v. City 
of Salisbury, 76 S.E. 687, 161 N.C. 
56; Beta Theta Pi Corporation v. 
Board of Com’rs of Cleveland County, 
234 P. 354, 108 Okl. 78. 

97. School of Domestic Arts and 
Science v. Carr, 153 N.E. 669, 671, 322 
Tll. 562; First Congregational Church 
of De Kalb v. Board of Review of De 
Kalb County, 98 N.E. 275, 254 Ill. 220, 
39 L.R.A.N.S.. 437. ? P 

“Tf the property is devoted primari- 

ly to the religious or charitable pur- 
poses which exempt from taxation an 
incidental use for another purpose 
will not destroy the exemption, but 
an incidental use for religious or 
charitable purposes of property whose 
primary use is for another purpose 
will not warrant exemption.” School 
of Domestic Arts and Science v. Carr, 
supra. 
- [a] Property used for school pur- 
poses is not within statute exempting 
“property used exclusively for re- 
ligious purposes or used exclusively 
for school and: religious purposes.” 
People v. Trustees of Northwestern 
College, 152 N.E. 555, 322:111 120. 


1. People v. Salvation’ Army, 137 
N.E. 430, 305 Ill. 545; People v. Logan 
Square Presbyterian Church, 94 N.E. 
155, 249 Ill. 9; Ingalls v. Trinidad, 
46 Philippine 807. 

2. Bank of Commerce v. New York, 
2 Black (U.S.) 620, 17 L.Ed. 451, 25 
How.Pr. 9; Hawkins v. People’s Fi- 
nance & Thrift Co., 122 So. 650, 219 
Ala. 558; S. Gassenheimer & Co. v. 
State, 69 So. 230, 138 Ala.App. 506 [cert 
den 69 So. 1019, 193. Ala. 680]; People 
v. Deutsche Evangelisch Lutherische 
Jehovah Gemeinde, etc., 94 N.E. 162, 
249 Ill. 132; People v. Logan Square 
Presbyterian Church, 94 N.E. 155, 249 
Ill. 9; Van Kleeck-Sherill v. Christ 
Church, 25 N.E. 50, 121 N.Y. 701.-mem, 
3 Silv.App. 55; People v.. New: York 
Tax, etc., Com’rs, 91 N.Y. 593; People 
v. New York Tax Com’rs, 26 N.Y. 163 
[rev 2 Black (U.S.) 620, 17 L.Ed. 451, 
25 How.Pr. 9]. 

[a] Excepting from exemption 
taxes due, owing, or accruing.—(1) 
Under a constitutional provision, in 
effect July 1, 1921, exempting credits 
from taxation but excepting taxes 
due, owing, or accruing, and under a 
statute levying ad valorem taxes for 
the calendar year, credits were not 
exempt from the taxes levied for the 
year 1921, as they were accruing, if 
not due and owing, when the consti- 
tution took effect. State ex rel. W. 
K. Henderson Iron Works & Supply 
Co. v. Jeter, 92 So. 594, 151 La. 1011. 
(2) The exemption from taxation con- 
ferred under Const. (1921) does not 
apply to taxes for the year 1921, al- 


though the local authorities neglected | 


to levy them until after the Consti- 
tution took effect, in view of the sayv- 
ing clause. State ex rel. Lemoine v. 
Morrow, Assessor, 97 So. 875, 154 La. 
601; Oden y. Industrial Lumber 'Co., 
96 So. $49, 153 La. 734. (3) Failure 
of assessors to: complete tax rolls by 
July 1, 1921, as. required by resolu- 
tions of tax commission, held not to 
take case out of the exception. Be- 
mis Bro. Bag Co. v. Louisiana Tax 
Commission, 103 So. 337, 158 La. 1. 
(4) Since the constitutional amend- 
ment of 1921 does not effect any 
modification or exception to article 
4 § 32, with reference to liabilities 
arising from per capita taxes, the 
legislature was without power to ex- 
empt taxpayers from the per capita 
road tax of 1922, which had matured 
into a liability before the effective 
date of the exemption law of 1923, 
and to that extent such law is jinop- 
erative. Asplund v. Alarid,, 219 P, 
786, 29 N.M. 129. 

Prospective -operation of statutes 
generally see Statutes § 655. . ia 


power of the legislature to exempt 
from a property tax is held to create 
an exception to an existing constitu- 
tional provision forbidding the release 


An immunity from taxation may. 


of a liability or obligation owing to. 


the state in so far as the granting of - 


an exemption from a property tax by 


a retroactive statute operates to re- 
lease a liability for a tax already 
fixed; but a retroactive statute grant- 
ing an exemption which would oper- 
ate to release a tax liability already 
fixed is held to violate the existing 
constitutional prohibition against 
such release where the exemption cre- 
ated is from a per capita tax and so 
not within the terms of the later con- 
stitutional amendment. Asplund v. 
Alarid, 219 P..786, 29 N:M. 129. 

4 Asplund v. Alarid, supra. 

5. Exemption as personal or prop- 
erty privilege see supra § 382. 

'6. U.S.—Gulf, ete., R. Co. v. Hewes, 
22 S.Ct. 26, 183 U.S. 66, 46 L.Ed. 86; 
Home Ins., etc., Co. v. Tennessee, 16 
S.Ct. 476,161 U.S. 198, 40 L.Hd. 670: 
Phenix F. & M. Ins. Co: v. Tennessee, 


16 S.Ct. 471, 161 U.S. 174, 40 L.Ha. 


660; Annapolis, ete., R. Co. v. Anne 
Arundel County, 103 U.S. 1, 26 L.Wd: 
359; Memphis, etc., R. Co. v. Gaines, 


.97_U.S. 697, 24 IiEd. 1091. 


Ky.—Nashville, ete.,,R. Co. v.Com., 


30-5.W. 200, 97 Ky. 162, 17 Ky.L. 28. 


Md.—Anne Arundel County v. An- 
napolis, ete., R. Co.,:47 Md. 592 [aff 
103° U.S: 1, 26. L. Hd: 359). 

Miss.—Yazoo, etc., R. Co. v. Adams, 


24 So. 200, 317, 77 Miss: 194). 28) So. 
1956, 60 L.R:A. 33 [aff 21 S.Ct. 240, 180 
U.S. 1, 45 L.Bds3959. 


Tenn.—Wilson v.. Gaines, 9 Baxt. 
546 [aff 103 U.S. 417, 26 Ld. 4014. 

Tex.—Galveston,.-ete.,.0 Ri Co. v. 
State, -38 Tex. 224. -)0% eal i 

7. Tennessee v. Whitworth, 6 S.Ct. 
649,.117 U.S. 139, 29. L.Ed. 833); Hum- 
phrey. v.. Pegues, 16, Wall... CU.S)) 244; 
21 L.Ed. 326;'!Louisville, ete,, R.’ Co. 
v. Gaines, 3 F. 266, 2 Flipp.\621.. And 
see Phoenix. F. & M. Ins. Co. v. Ten- 
nessee,.161 U.S. 174, 181, 182: 

8. Nichols v..New Haven, ete., Co., 
42 Conn. 103;. State Bd. of Assessors 
v.. Morris,:etc.,:R..Co.,.7 A. 826, 49 Ni 
J.Law 193;> Memphis v. Phoenix F, 
& M. Ins. Co., 19 S.W.,1044, 91. Tenn; 
566 faff.16 iS.Ct. 471,.161 U.S..174, 40 
L.Ed.. 660]. 

9. Exemption from: 


| Legacy'and inheritance tax see infra 


xO. 

Municipal taxes generally. see Mu- 
nicipal Corporations: §§ 4327-4336. 
| Taxes accrued before: : 

Compliance with. condition precedent 
~ see infra § 405.: 4 : : 

Bnactment of-statute granting ex- 
emption:see“supra § 396. 
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purposes,!® subject to the terms of the exempting 
statute,!! unless in view of the constitutional pro- 
visions!? and the existing circumstances and facts 
to which the statute relates, as well as of other 
statutes in pari materia,1* an intent on the part 
of the legislature to restrict the operations of the 
general words of the statute can legitimately be 
inferred, or unless such an intent appears in a 
charter embodying the terms of a contract under 
which the exemption was granted;1* and also such 


10,10) S.—Yazoo,ete., Ro Co. v. Ya= 
Z00, etc., Levee Com’rs, 37 F. 24 [aff 
Shes beh 44, 032 U.S. 190,° 33,0... 
3 Cc . 

Del.—Neary v. Philadelphia, 
R.Cs, 9 A. 405,-12 Del. 419: 

La.—Louisiana Ry. & Nav. Co. v. 
Madere, 50 So. 609, 124 La. 635; Mu- 
nicipality No. 1 v. Louisiana State 
Bank, 5 La.Ann. 394. 

Miss.—Grand Gulf, ete., R. Co. .v. 
Buck, 53 Miss. 246; Southern R. Co. 
v. Jackson, 38 Miss. 334. 

Mo.-—State v. Hannibal, etc., R. Co., 
13 S.W. 505. 101 Mo. 136; Livingston 
County v. Hannibal, etc., R. Co., 60 
Mo. 516. 

N.J.—United New Jersey R., ete., 
Co. v. Jersey City, 41. N.J.Law 471; 
Camden, etc., R. Co. v. Appeal Com’rs, 
18 N.J.Law 71. 

N.Y.—Peo. v. Brooklyn Bd. of As- 
sessors, 36 N.E. 508, 141 N.Y. 476; 
Johnson Home v. Seneca Falls, 37 
App.Div. 147, 55 N.Y.S. 803; Dutchess 
County Mutual Ins. Co. v. Poughkeep- 
sie, 51 Hun 595, 4 N.Y.S. 93. 

N.C.—Richmond, ete, R. Co. v. 
Orange County, 74 N.C. 506. 

Ohio.—State v. State Auditor, 15 

Mercer County, 1 


etc., 


OhioSt. 482. 
Pa.—Finney v. 
Serg.&R. 62. 

Philippine.—Philippine Ry. Co. v. 
Nolting, 34 Philippine 401. 

S.C.—State Bank v. Charleston, 37 
S.C.L. 342. : : 

Tex.—lInternational, ete., R. Co. v. 
Anderson County, 59 Tex. 654. 

Ont.—Re Stamford Tp., 10 Ont.W. 

N. 265. See Regina v. Bennett, 27 
Ont. 314 (exemption from taxation 
exempts from school taxes, and if no 
contract with the city is involved, 
such exemption does not disqualify 
the person enjoying the privilege 
from holding city office). 

[a] “All taxes of every name and 

nature” includes exemption from a 
stamp tax _on each bill of lading. 
Philippine Ry. Co. v,-Nolting, 34 Phil- 
ippine 401. ; 
» 11. Cornelius v. Pruet, 85 So. 430, 
204 Ala. 189; State v. Minneapolis & 
St. P. Suburban Ry. Co., 166 N.W. 
770, 139 Minn. 405; Gorum v. Mills, 
34 N.J.Law 177. 

12. Associated Producers’ Co. v. 
Board of Sup’rs of Estill County, 260 
S.W. 335, 202 Ky. 538. 

13. Peo. v. Davenport, 91 N.Y. 574. 

14. Canadian Northern R. Co. v. 
Winnipeg, 26 Man,. 292 [appeal dism 
54 Can.S.C. 589]. a 

15. See cases infra this note. 

[a] Special or local taxes held 
within exemption.—(1) In aig@ of rail- 
road. Louisiana, etc., R. Co. 'v. Shaw, 

_ 46) 'S0..0994.° 1245 La. v99t™ [aft 81°S.Ct: 
56, 218 U.S. 431, 54 L.Ed. 1097]. (2) 
In aid of public schools. Louisiana, 
etc., R. Co. v. State Bd. of Appraisers, 
45 So. 394, 120 La. 471. (3) To pay 
damages for widening street, levied 
against railroad using street as a 
general tax and not as an assessment 
for local improvement. New Jersey 
chee etc., Co. v, Newark, 27 N.J.Law 
See case infra this note. 

[a] Exemption from dog tax is 
not included in exemption of street 
railroad from general taxation. Hen- 
wette v. Kalthoffy12 N.W. 191, 48 Mich. 


30 
17. U.S.—Illinois Cent. R. Co. v. 
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less a contrary 


emption.?° 


Decatur, 13 S.Ct. 293, 147 U.S. 190, 37 
L.Ed. 132. \ 

Cal.—San Diego v. Linda Vista Irr. 
Dist., 4 P.-291,°108 Cal.-189, 36 UR. 
Aes 38: 

Conn.—Bridgeport v. New York, 
ete., R. Co., 36 Conn. 255, 4 Am.R. 63. 

Ind.—Ft. Wayne First Presb. 
Church v. Ft. Wayne, 36 Ind. 338, 10 
Am.R. 35. 

Md.—Baltimore v. Pronvrietors 
Green Mt. Cemetery, 7 Md. 517. 

Mass.—Boston Asylum, ete., v. Bos- 
ton St. Com’rs, 62 N.E. 961, 180 Mass. 
485; Worcester Agricultural Soe. v. 
Worcester, 116 Mass. 189; Boston 
Seamen’s Friend Soc. v. Boston, 116 
Mass. 181, 17 Am.R. 153. 

Mich.—Lake Shore, ete., R. Co. v. 
Grand Rapids, 60 N.W. 767, 102 Mich. 
374, 29 L.R.A. 195; Lefevre v. De- 
troit, 2 Mich. 586. 

Mo.—Sheehan v. Good Samaritan 
Hospital. 50 Mo. 155, 11 Am.R. 412. 

N.J.—Paterson v. Society for Bs- 
tablishing Useful Manufactures, 24 
N.J.Law 385. : 

N.Y.—Roosevelt Hospital v. New 
York, 84 N.Y. 108; In re New York, 11 
Johns. 77 

Ohio.—Lima v. Lima Cemetery As- 
soc., 42 OhioSt. 128, 51 Am.R. 809; 
Gilmour v, Pelton, 5 OhioDec. (Re- 
print) 447, 2 Cince.L.Bul. 159, 6 Am.L. 
Rec. 26 [aff 25 OhioSt. 229]. 

Pa.—In re Broad St., 30 A. 1007, 165 
Pa. 475; Northern Liberties v.. St. 
John’s Church, 13 Pa. 104; Philadel- 
phia v. Franklin Cemetery, 2 Pa.Su- 
per. 569; Reynoldsville Borough v. 


‘First M. E. Church, 19 Pa.Dist. 400 


(decision based on estoppel, -the 
church having joined in petition for 
the improvement); Harrisburg City 
v., Chureh;: 18<Pa.Cow 113. 

R.I.—In re College St., 8 R.I. 474. 

S.D.—Winona, etc., R. Co. v. Wa- 
tertown, 44 N.W. 1072, 1 S.D. 46. 

Wis.—Yates v. Milwaukee, 66 N.W. 
248, 92 Wis. 352. 

Man.—Canadian Northern R. Co. v. 
Mpnnieeg, 26 Man. 292, 54°Can.S.C. 


89. 

[a] In Pennsylvania, the later de- 
cisions in support of the rule of the 
text must be considered as overrul- 
ing any of the earlier cases that may 
be in conflict therewith. See Harris- 
burg v. St. Paul’s Episcopal Church, 
18 Pa.Co. 113. 

[b] Local assessments not within 
statute exempting from: (1) “State, 
county, municipal and special” taxa- 
tion. Board of Improvement of Ft. 
Smith Paving Dist. No. 5 v. Sisters 
of Mercy, 109 S.W. 1165, 86 Ark. 109, 
15 Ann.Cas. 347. (2) All taxation of 
every kind or description. Adams 
County v. Quincy, 22 N.E. 624, 130 
Ill. 566, 6 L.R.A. 155; Illinois Cent. 
R. Co. v. Decatur, 18 N.E. 315, 126 Ill. 
92,1 L.R.A. 613 [aff 13:S.Ct. 293, 147 
U.S. 190, 37 L.Hd. 182]; Chicago v. 
Baptist Theological Union, 2 N.E. 254, 
115 Ill. 245; Illinois, ete., Canal v. 
Chicago, 12 Ill. 403. (3) “All taxation 
by state or local laws for any purpose 
whatever.” Kilgus v. Good Shepherd 
Orphanage, 22 S.W. 750, 94 Ky. 439, 
444, 15 Ky.L. 318; Zable v. Louisville 
Baptist Orphans’ Home, 17 S.W. 212, 
92 Ky. 89, 13 Ky.L. 385, 13 L.R.A. 668> 
Louisville v. McNaughten, 44 S.w. 
380, 19 Ky.L. 1695. See also Munici- 
pal Corporations § 4332. 

18. City of Erie y. First Universal- 


, oe? xs > 
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a grant exempts from special or local taxes which 
are properly taxes as distinguished from assess- 
ments,1° except such as,cannot properly be regarded 
as a tax ad valorem on ‘property;!® but not from 
local assessments for public improvements,'* un- 


intent clearly appears from the 


classification,!® or from the language of the grant,*® 
or from the terms of a contract granting the ex- 
But an exemption from state and coun- 
ty taxes, or from taxes levied under “a general 


ist Church, 105 Pa. 278, 281. 

“Tt will here be observed that 
churches are put in the same category 
with court houses, jails, and school- 
houses; in other words, with that 
kind of municipal property which 
every one must admit is not the sub- 
ject of any kind of local taxation or 
assessment. It would seem to me, 
therefore, that this manner of class- 
ification leaves no room for doubt as 
to the legislative intent; if school- 
houses, jails and court houses are not 
subjects of municipal assessments, 
neither are churches.” City of Erie 
vy. First Universalist Church, ‘supra. 


19. See cases infra this note. 

{aj Local assessments thin 
statute exempting from: (1) ‘‘Any 
and all taxes or assessments.” Dis- 


trict of Columbia v. Sisters of Visi- 
tation, 15 App.D.C. 300. (2) “All pub- 
lic taxes and assessments.” State v. 
St. Paul, 32 N.W. 781, 36 Minn. 529; 
St. Paul ?v. St. Paul, -ete., RB: -Co.,) 238 


Minn. 469; First Div. St. Paul, etce., 
R. Co. v. St. Paul, 21 Minn. 526. (3) 
“Any tax or assessment.” Hudson 


County Catholic Protectory v. Kear- 
ney Tp. Committee, 28 A. 1043, 56 N.J. 
Law 385; State v. Newark, 36 N.J. 
Law 478,,13 Am.R. 464 [rev 35 N.J. 
Law 157, 10 Am.R. 223]. (4) “All 
taxes and assessments.” Swan Point 
Cemetery v. Tripp, 14 R.I. 199. (5) 
“Any other or further assessment or 
tax for any purpose whatsoever.” 
Milwaukee Electric R., ete., Co. v. 
Milwaukee, 69 N.W..796, 95 Wis. 42; 
Brightman v.-Kirner, 22 Wis. 54. (6) 
Municipal and school assessments 
“whatever may be the act in virtue 
of which such assessments are im- 
posed, and notwithstanding all dis- 
positions to the contrary.” Eccle- 
siastiques de St..Sulpice v.. Montreal, 
16 Can.S.C. 399. (7) Expressly ex- 
cepted from general act providing 
that a college or seminary of learning 
shall be liable to taxation for local 
improvements. Upper Canada Col- 
lege v. City of Toronto, 11 Ont.W.N. 
68, 10 Ont.W.N. 211. 

_ (b] | “Impositions.’—(1) “All civil 
impositions, taxes and rates,” ex- 
empts from local assessments for 
local improvements. Harvard Col- 
lege v. Boston, 104 Mass. 470. 
(2) An exemption of the lands of 
a manufacturing corporation from 
“taxes, charges, and impositions” 
does not relieve it from assessment 
for street improvements. Paterson v. 
Society for Establishing Useful Manu- 
factures, 24 N.J.Law 385. (3) So also 
under the charter of a railroad au- 
thorizing the taxation of its capital 
stock and providing that “no other or 
further tax or imposition” should be 
levied, the company may be assessed 
for street improvements upon houses 
and lots owned by it, but an assess- 
ment not upon any property but upon 
the company itself, without any 
reference to any benefits derived from 
the improvement, is the nature of a 
tax and is within the application of 
the exemption. New Jersey R., etc., 
Co. v. Newark, 27 N.J.Law 185. 

20. See case infra this note. 

{a] “A total exemption from taxa- 
tion” except water rates is held to 
exempt from sewer assessment where 
contained in a memorandum of agree- 
ment between city and company which 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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law” or under “the revenue laws of the state,” will 
not inelude an exemption from municipal taxes;?1 
nor 1s an exemption from a county tax to be in- 
ferred from a charter imposing liability for the state 
tax in view of the general law subjecting all prop- 
erty to taxation;?* nor will a particular exemption 
under a general law exempt from a similar tax im- 
posed by the county,?* and an exemption from mu- 
nicipal taxes, prescribed in the charter of the mu- 
nicipality or by an ordinance, will not affect taxes 
for county or general state purposes,?* and such 
rule is not affected by the use of general language 


provided only the statute is dealing with municipal | 


exemptions;?° nor will a contract exemption from 
village taxes affect liability of the taxpayer for town 
taxes;*® nor an exemption from local taxes affect 
liability for state taxes;?7 nor will the exemption 
of a corporation from taxation on its stock exempt 
it from the payment of a license tax;28 but an ex- 
emption from any “tax or license” exempts from 
all taxes as well as the license tax.2° 

[§ 399] b. By Commutation Statutes. Where a 
tax is imposed by law and it is declared to be “in 
heu of all other taxation,” no additional tax can 
be imposed either by state or local authority,®® sub- 
ject to the terms of the exempting statute,?! unless 
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by construction a legislative intent to restrict the 
operations of the general words of the statute can 
legitimately be inferred;? nor does a provision 
that a corporation shall pay a tax on each share of. 
stock “in lieu of all other taxes” exempt from pay- 
ment of a privilege or occupation tax,3* or from 
general taxation on its capital.?4 Commutation stat- 
utes which expressly exempt from particular taxes 
only, or are construed to have that effect, do not 
exempt from taxes not within their terms.?5 Pro- 
visions construed as levying a tax in lieu of state 
taxes do not exempt from county taxes;?® nor a 
tax in lieu of state and county taxes, from a mu- 
nicipal tax;*" nor will'a commutation of city taxes 
affect the taxpayer’s liability for county?’ or school?? 
taxes. Assessments for improvements are not 
included where the tax is merely declared to be “in 
lieu of all other taxes”;4° and are included where 
the tax imposed is declared to be “in lieu of all 
taxes and assessments whatever.”41 

[§ 400] 3. Persons and Property Affected—a. 
Nature, Ownership, and Use of Property*+2—(1) 
In General. Where the statute enumerates the kinds 
of property which shall be exempt from taxation, 
it will be construed with proper strictness,*? ap- 


was confirmed by act of the legisla- 
ture. Nova Scotia Car Wks. v. Hali- 
fax, 47 Can.S.C. 406 [rev 45 N.S. 552]. 
; 21. Moore v. Holliday, 17 F.Cas. 
No. 9,765, 4 Dill. 52; State v. Hanni- 
bal, etc., R. Co..°21 S.W. 14, 113 Mo. 
297; State v. Hannibal, etce., R. Co., 
13 S.W. 505. 101 Mo. 136; Livingston 
County v. Hannibal, ete, R. Co., 60 
Mo. 516; St. Joseph v. Hannibal, ete., 
R. Co., 39: Mo. 476; Hawes Mfg. Co.’s 
Appeal, 1 Mon. (€Pa.) 353, 17 A: 219; 
Martin v. Charleston, 34 S.C.Ea. 50. 
22. State v. Dulle, 48 Mo. 282. 


23. Gorum v. Mills, 34 N.J.Law 
RYL 

24. Mo.—Jackson v. Meredith, 47 
Mo. 89. 


N.J.—Society for Establishing Use- 
ful Manufactures v. City of Paterson, 
98 A. 440, 89 N.J.Law 208 [rev 96 A. 
92, 88 N.J.Law 123). 

N.Y.—Jefferson County v. Water- 
town, 98 App.Div. 494, 90 N.Y.S. 790. 

Alta.—York v. Edmonton, 2 Alta.L. 
38, 42 Can.S.C. 363. 

Ont.—Pringle v. Stratford, 20 Ont. 
L. 246, 14 Ont.W.R. 437, 15 Ont.W.R. 


38. 

[a] School taxes.—A railroad is 
not exempt from the payment of a 
school tax under a city by-law which 
exempts it from all “municipal tax- 
es.’ Winnipeg v. Canadian Pac. R. 
Co., 12 Man. 581. 


25. Peo. v. Cahill, 74 N.E. 422, 181 
N.Y. 403. 

26. Peo. v. Forrest, 97 N.Y. 97 [aff 
29 Hun 548]. 

27. Peo. v. Brooklyn, 36 N.E. 508, 
141 N.Y. 476. 


28. New Orleans v. New Orleans 
Canal, etc., Co., 32 La.Ann. 104. 

29. Bowling Green v. Kentucky 
Masonic Mut. L. Ins. Co., 5 Ky.L. 697. 

30. 2 eel eee be RicCort ve 
Kennerly, 74 Ala 566. 

il -Scrinefield vy. City of London 
Ins. Co., 21 Ill.App. 156. 

Ind.—State Bank v. Madison, 3 Ind. 


a . 
aha airaatin County Ct. v. Frank- 
fort Deposit Bank, 9 S.W.:212, 87 Ky. 
370, 10 Ky.L. 506; Farmers’ Bank v. 
Com., 6 Bush 127. ; 

Mich.—Le Roy v. East Saginaw 
City R. Co., 18 Mich. 233, 100 Am.D. 
162. 

Morse ioe 
City, 73 Mo. ‘ 
. nf oGardver v. State, 21 N.J.Law 
557; Camden, ete., R.-Co. v. Appeal 
Com’rs, 18 N.J.Law 71; State v. Berry, 
17 N.J.Law 80. 


Bank v. Kansas 


N.Y.—Peo. v. Coleman, 25 N.E. 51, 
421- NcY. 642. 

N.D.—State v. Wetz, 168 N.W. 835, 
40 N.D. 299. 

Pa.—New York, etc., R. Co. v. Sa- 
bin, 26 Pa. 242. . 

Tenn.—State v. Bank of Commerce, 
31 S.W. 993, 95 Tenn. 221 [rev 16 S. 
Ct. 456, 161 U.S. 134, 40 L.Ed. 645 and 
mod 16 S.Ct. 1118, 163 U.S. 416, 41 L. 
Ed. 211]; Memphis v. Union, etc., 
Bank, 19 S.W. 758, 91 Tenn. 546. 

Ont.—Way v. St. Thomas, 12 Ont. 
L. 240. 

31. See case infra this note. 

[a] Tax on oil produced, by terms 
of the statute, is in lieu of ad valorem 
tax upon the equipment, materials, 
etc., used in its production. Josey 
Oil Co. v. Board of Com’rs of Payne 
County, 231,P. 272, 107 Ok 266: 

32. See cases infra notes 36-39. 

3. Union, etc., Bank v. Memphis, 
46 S.W. 557, 101 Tenn. 154. 

34. Union, etc., Bank v. Memphis, 


supra. 
35. See cases infra this note. 
[a] Exemption from occupations 


tax.—A provision that payment of a 
province tax on occupations shall ex- 
empt from payment of a similar tax 
levied by a municipality does not op- 
erate to exempt, on payment of the 
occupations tax, from liability for a 
rental tax levied by a municipality. 
Dominion Express Co. vy. Brandon, 20 
Man. 304. 

[b] Exemption from automobile 
registration fee.—Payment of auto- 
mobile dealer’s fee in lieu of general 
registration fee does not exempt deal- 
er from ad valorem or property tax 
on automobiles in stock. Taylor v. 
rowan pedis We LO, we bw Okle a1.8: 

{c] Exemption from income tax.— 
(1) Where the income tax statute ex- 
empts therefrom income from prop- 
erty paying taxes and license fees in 
lieu of taxes, railroads paying taxes 


on account of their operating prop-. 


erties are not exempt from tax on 
income from their nonoperating prop- 
erties. Chicago & N. W. Ry. Co. v. 
Wisconsin Tax Commission, 226 N.W. 
293, 199 Wis. 868 [foll Byram vy. Wis- 
econsin Tax Commission, 226 N.W. 296, 
199 Wis. 378]. (2) Where the income 
tax statute exempts therefrom in- 
come from property paying taxes and 
license fees in lieu of taxes, a holding 
company owning all the stocks and 
bonds of another company which 
pays taxes on its property in lieu of 


taxes, is not exempt from income tax 
on income from stocks and bonds 
which it holds. Wisconsin Public 
Service Corporation v. Wisconsin Tax 
ee 224 N.W. 130, 198 Wis. 


36. See case infra this note. 

[a] Charter provision that a rail- 
road should pay into the state treas- 
ury a certain sum “as taxes” “and no 
more” is construed to apply only to 
state taxes and not to exempt the 
company from the payment of county 
taxes. Kentucky Central R. Co. v. 
Pendleton County, 2 S.W. 176, 8 Ky. 
ESAT: 

37. See cases infra this note. 

[a] Thus statutes providing: (1) 
That one per cent of gross earnings 
of railroad shall be assessed and col- 
lected by proper state officers, the 
proceeds of which shall be paid into 
the state treasury, one half of which 
shall be apportioned to county and 
that this tax shall be in lieu of all 
taxes, exempts from other state and 
county taxes, but not from municipal 
taxes. Dunlieth & Dubuque Bridge 
Co. v. Dubuque, 32 Iowa 427. (2) 
That a railroad company paying a 
certain passenger tax should not be 
assessed with “any tax” on its lands, 
buildings, or equipment, applies only 
to state taxation and does not exempt 
the company from municipal taxes. 
Orange, etc., R. Co. v. Alexandria, 17 
Gratt. (58 Va.) 176. y 

38. See case infra this note: 

[a] An agreement for commuta- 
tion between a bank and a city ‘by 
which the bank is exempted from 
furnishing a list of stockholders: liv- 
ing in the city does not exempt it 
from furnishing the county a list of 
stockholders living in the county. 
Donovan y. Baltimore Firemen’s Ins. 
Co., 30 Md. 155. 

39. Electrical Dev. Co. v. Stam- 
ford, 50 Can.S.C. 191,'30 Ont.L. 391, 5 
Ont.W.N. 721; Canadian Niagara 
Power Co. v. Stamford, 50! Can.S.C. 
168, 30 Ont.L. 378, 5 Ont.W.N. 718. 

40. Bridgeport v. New York, ete., 
R. Co., 36 Conn. 255, 4 Am.R. 63. : 

4l. > Hirst Div. St.) Paul, sete... 3Cos 
v. St. Paul, 21. Minn. 526. 

42. Wature of exemption 
pra § 382. 

Termination of exemption by dis- 
continuance of use see infra § 416. 

43. New Orleans v. New Orleans 
Canal, ete., Co. 32 La.Ann. 104; 
Thurston County v. Sisters of Char- 


see su- 
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plying only to what is specifically enumerated,** and 
not extended by construction to what is omitted ;*° 
but where it clearly appears from the words of the 
statute that the legislature intended to include par- 
ticular property within the exemption,*® and from 
the words of the constitution that the legislature 
had that power,*’? the courts will give effect to the 
legislative intention.4® Where the legal title is in 
a person or institution exempt under the statute, 
the taxing authorities have no authority to go be- 
hind the transaction whereby title was acquired in 
order to place the property on the tax roll;*® but 
where the title is held in trust, although trust prop- 
erty is taxable to the trustee, as a general rule, and 
not to the beneficiary,®°® its right to exemption is 
determined by the nature of the beneficial interest,°* 
and in construing and applying exemption statutes 
the doctrine of equitable conversion may be resort- 
ed to to establish the nature of that interest.°? If 
the constitution conditions the exemption on the 
use of property, the legislature cannot further limit 
the condition to ownership and use;>? but in the 
absence of constitutional limitations on its power, 
the legislature may grant an exemption on any terms 
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or conditions whatsoever.54 Where the exemp- 
tion is determined rather by the use which is made 
of the property than by its nature, as in the case 
of exemptions in aid of religious,°® charitable,°* or 
educational institutions,®? or for the encouragement 
of manufactures,®’ or other development of the re- 
sources of the state,®°® a mere intention, at some in- 
definite time, to devote the property to uses which 
would render it exempt, will not preclude its taxa- 
tion in the meantime,®® unless the statute makes 
a bona fide intention the basis for a present exemp- 
tion in particular cases.°? 

Commutation of taxes. Where a statute provides 
for commutation of taxes on particular kinds of 
property, or on property devoted to particular uses, 
only property within the terms of the statute 1s 
entitled to the privilege.®? 

[§ 401] (2) Particular Provisions—(a) In Gen- 
eral. Following the general rule already stated,°* 
particular constitutional and statutory provisions 
relating to exemptions based on the nature, owner- 
ship, and use of property are strictly construed,®* 
unless the circumstances are such as to bring them 
within the scope of rules calling for a liberal con- 


ity of Housé of Providence, 44 P. 252, 
14 Wash. 264. 

44. New Orleans v. New Orleans 
Canal, etc., Co., 32 La.Ann. 104. 

45. See cases infra this note. 

[a] Exemption of hospitals will 
not be extended to include the land 
on which they are located, where the 
exempting statute expressly includes 
land within the exemption of schools 
and county buildings but omits it 
from the exemption of hospitals. 
Thurston County v. Sisters of Char- 
ity of House of Providence, 44 P. 252, 
14 Wash. 264. 

{b] Exemption from taxes for 
outside roads.—A charter exemption 
of city residents from taxes for con- 
struction and maintenance of roads 
outside of city will not be extended 
to exempt city residents from county 
taxes for construction and mainte- 
nance of “free county turnpikes” out 
of the city, “free turnpikes” not being 
roads within the meaning of the char- 
ter exemption since there were no 
free turnpikes in existence when the 
charter was granted. Read v. Yeager, 
3 N.E. 856, 104 Ind. 195. 


ie Gerke v. Purcell, 25 OhioSt. 
[al] Credits are held exempt under 


express statutory provision to that 
effect notwithstanding a general pro- 
vision making all property taxable. 
Fajardo Sugar Co. v. Treasurer of 
P. R., 22 Porto Rico 290. 

{[b] Intangible personal property. 
—The term “intangible personal prop- 
erty,” aS used in a tax law, exempt- 
ing intangible property except shares 
of stock of banks and banking asso- 
ciations, means incorporeal property, 
including money, deposits in banks, 
shares of stock, bonds, notes, credits, 
evidences of an interest in property, 
and evidences of debt. People ex rel. 
Hanover Nat. Bank of City of New 
York v. Goldfogle, 137 N.E. 611, 234 
N.Y. 345 [rearg den 139 N.E. 712, 235 
N.Y. 506, and cert den 43 S.Ct. 432, 261 
. U.S. 620, 67 L.BHd. 830]. 

47. Achenbach y. Kincaid, 140 P. 
529, 25 Idaho 768. 

48. See cases supra note 46. 

49. Aberg v. Moe, 224 N.W. 132, 
226 N.W. 301, 198 Wis. 349 [appeal 
dism and cert den 50 S.Ct. 69, 280 U. 
S. 522, 74 L.Ed. 590]. 

50. See infra § 788. 

51. U.S—U. S. Shipping Board 
Emergency Fleet Corporation v. Dela- 
ware County, Pa., 17 F.(2d) 40 [error 
dism 48 S.Ct. 21, 275 U.S. 488, 72 L.Hd. 
385, aff 25 F.(2d) 722, and cert den 


49 S.Ct. 12, 278 U.S. 607, 73 L.Ed. 533]. 

Iowa.—Ellsworth College of Iowa 
Falls v. Emmet County, 135 N.W. 594, 
156 Iowa 52, 42 L.R.A.N.S. 530. 

Ky.—Norton’s Executors v. City of 
Louisville, 82 S.W. 621, 118 Ky. 836. 

Mass.—Watson v. City of Boston, 
95 N.E. 302, 209 Mass, 18. ~ 

Mont.—Town of Cascade v. Cascade 
County, 243 P. 806, 75 Mont. 304. 

N.J.—Passaic Valley Sewerage 
Commissioners v. Mayor of Jersey 
City, 108 A. 233, 98 N.J.Law 427. 

52. Ellsworth College of Iowa 
Falls v. Emmet County, 135 N.W. 594, 
156 Iowa 52, 42 L.R.A.N.S. 530. 

53. Anniston City Land Co. v. 
Se 48 So..659, 160 Ala. 253. 


Anniston City Land Co. v. 
State, supra. 
55. See infra §§ 551-571. 


56. See infra §§ 499-522. 
57; See infra §§ 523-550. 
58. See infra §§ 484-488. 
59. See cases infra this note. 


[a] Building summer hotels.—The 
legislature has the same power to au- 
thorize towns to exempt from taxa- 
tion capital to be invested therein in 
the erection of summer hotels as it 
has to authorize the exemption of 
manufacturing or shipbuilding estab- 
lishments. In re Opinion of Justices, 
50 A. 329, 70 N.H. 640. 

[b] Liquid fuels.—Under a Penn- 
sylvania statute exempting certain 
liquid fuels from tax unless used in 
motor vehicles, the motor vehicles re- 
ferred to are those defined in the 
Vehicle Code. In re Liquid Fuels, 
13 Pa.Dist.&Co. 296. 

60. Peo. v. Catholic Bishop of Chi- 
cago, 142 N.E. 520, 311 Ill. 11; Wash- 
burn College v. Shawnee County, 8 
Kan. 344; Omaha Y. M. C. A. v. Doug- 
las County, 83 N.W. 924, 60 Neb. 642, 
52 R.A. 128. 

61. Mary Immaculate School of 
Eagle Park v. Board of Assessors of 
Town of Ossining, 175 N.Y.S. 701, 188 
App.Div. 5. 

62. U.S.—Hopkins__ v. Southern 
California Telephone Co., 48 S.Ct. 180, 
275 O.S3939 12 bd.329 spat 3 ans 
(2d) 814]. 

Cal.—Morgan Adams, Inc., v. 
Angeles County, 289 P. 811. 

Ill.—State Bd. of Equalization vy. 
People, 82 N.E. 324, 229 Ill. 430. 

Minn.—In re Certain Real Estate 
Taxes against Certain Lands, etc., 168 
N.W. 180, 140 Minn. 440. 

N.J.—Eastern Pennsylvania Power 
Co. v. State Board of Taxes and As- 
sessment, 126 A. 216, 100 N.J.Law 255. 


Los | 


Okl.—Board of Equalization of Car- 
ter County v. Carter Oil Co., 3 P.(2d) 
816, 152 Okl. 99; Going v. Shaffer, 213 
P. 736, 89 Okl. 46. 

Wis,—State v. Arnold, 203 -.N.W. 
373, 186 Wis. 609; State v. Willcuts, 
122 N.W. 1048, 140 Wis. 448; State v. 
Hinkel, 116 N.W. 689, 136 Wis. 66. 

[a] Operative property of a pub- 
lic utility, exempt from local taxa- 
tion, does not include uncompleted 
buildings not yet ready for use in op- 
erations of company. Southern Cali- 
fornia Telephone Co. v. Los Angeles 
County, 298. PB. 9; 242..Cal) L2ie-ftelt 
Pacific Telephone & Telegraph Co. v. 
Los Angeles County, (Cal.) 298 P. 14 
(two cases); Southern California 
Telephone Co, v. Los Angeles County, 
(Cal.) 298 P. 13 (two cases) ]. 

{[b] Oil storage tanks.—Where 
plaintiff erected steel storage tanks 
for storing crude petroleum produced 
from his own wells, and was operat- 
ing several hundred producing wells, 
and the oil was pumped from the 
wells into small receiving tanks, and 
from there was conveyed through a 
private pipe line to the steel tanks in 
which the crude petroleum was stored 
until it could be marketed, and where 
these tanks were constructed from 
six to ten miles from the producing 
well, the steel storage tanks and pipe 
line connecting them with the receiyv- 
ing tanks were not exempt from the 
payment of the ad valorem tax under 


Comp. St. (1921) § 9814. Going v. 
Shaffer, 213 P. 736, 89 Okl. 46. 
{c] Warehouses and equipment 


stored therein are not exempt as 
equipment “actually used in opera- 
tion of such well or mine,’ even 
though the stored equipment was de- 
signed to be used in operation of a 
mine. Board of Equalization of Car- 
ter County v. Carter Oil Co., 3 P.(2d) 
816, 152 Okl. 99. 

[d] Registered automohbiles.—Stat- 
ute exempting from taxation regis- 
tered automobiles for which fee has 
been paid does not exempt unregis- 
tered automobiles in hands of licensed. 
dealer. Preston A. Blair Co. v. Jen- 
sen, 286 P. 366, 49 Idaho 118. 

63. See supra § 396. 

64. See cases infra this note. 

[a] Where exportation of goods 
by claimant is made the test of ex- 
emption from a sales tax, the sale 
of goods to another who exports them 
does not exempt the vendor from the 
tax. Rex v. Frowde, (Can.) [1929] 2 
Dom.L.R. 721. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 401-405] 


struction.®® 

[§ 402] (b) “Use” or “Occupation” of Property— 
aa. As Affecting Owner’s Claim to Exemption. If 
the constitution or statute provides that property 
“ased” for certain purposes shall be exempt, it is 
the use and not the ownership which determines the 
right to the exemption,®® and the owner of the prop- 
erty may claim the exemption, although the use is 
by another, such as a lessee;®* but a statute exempt- 
ing real property of a particular association so long 
as such property shall be “occupied” for the pur- 
poses contemplated in its organization does not ex- 
empt a part of the property rented to outside parties 
even though the rent is applied to the purposes of 
the association.®§ 

[§ 403] bb. As Affecting Lessee’s Claim to Exemp- 
tion.°® While a lessee of exempt property may him- 
self be taxed on his leasehold interest therein,’°® 
such interest is exempt where “occupation” of the 
land is made the sole statutory test. 

[§ 404] (c) “Ownership and Use” of Property. 
If the exemption applies in terms to property “owned 
and used” for such purposes the ownership and use 
must conecur,*? and if the exemption applies to prop- 
erty in terms requiring by implication both owner- 


65. See supra § 396. 
66. Ala.—Anniston City Land Co. 
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nee County, 8 Kan. 344. 
N.C.—Southern Assembly v. Palm- 
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ship and use to concur, use by a lessee will not oper- 
ate to exempt property which, in other respects, is 
not within the statutory conditions.7? Under such 
provision, the property to be exempt must be owned 
by the claimant by such title that it ean be said to 
be the property of such claimant,74 absence of both 
legal and equitable title defeating the claim.7® 

[§ 405] (3) Compliance with Conditions Im- 
posed.“® Only persons and property within the 
terms of constitutional and statutory conditions are 
exempt.7* 

Use of Property. To be exempt, the property 
must be used for the designated purpose,’® and the 
use must be indispensable for such purpose,7® and 
further, the property must be in actual use as dis- 
tinguished from a use inferred from the declared 
objects in the company’s charter,’® or as distin- 
guished from property that is idle or unused;8! and, 
under a constitutional requirement to that effect, 
exclusively employed in the specified use,8? but a 
failure to employ for such use an assessable unit 
of an entire plant, otherwise devoted to the speci- 
fied use, has been held, under the terms of a par- 
ticular statute, to result in the loss of the exemp- 
tion only pro tanto;** and also it has been held 


steam engine on board, but to which 
‘there is a steam tug attached by a 


v. State, 48 So. 659, 160 Ala. 253. 
Kan.—St. Mary’s College v. Crowl, 
10 Kan. 442; Washburn College v. 
Shawnee County, 8 Kan. 344. 
Ky.—Benevolent Ass’n of Elks v. 
Wintersmith, 263 S.W. 670, 204 Ky. 
20 


Neb.—Scott v. Society of Russian 
Israelites, 81 N.W. 624, 59 Neb. 571. 

Ohio.—Gerke v. Purcell, 25 OhioSt. 
229. 


67. Anniston City Land Co. v. 
State, 48 So. 659, 160 Ala. 253; Scott 
v. Society of Russian Israelites, 81 
N.W. 624, 59 Neb. 571. 

68. Louisville v. Louisville Bd. of 
Trade, 14 S.W. 408, 90 Ky. 409, 12 Ky. 
L. 397, 9° L.R.A. 629; Pierce v., Cam- 
bridge, 2 Cush. (Mass.) 611. 

69. See also infra § 408. 

70. See infra § 779. 

71. Maple Leaf Milling Co. v. 
Wayburn, (Sask.) [1929] 4 Dom.L.R. 
1063. 

72. Anniston City Land Co. v. 
State, 48 So. 659, 160 Ala. 253; Mont- 
gomery v. Wyman, 22 N.E. 845, 130 
Ill. 17; Douglas County Agricultural 
Soe. v. Douglas County, 80 N.W. 740, 
104 Wis. 429. 

[a] ands leased and used by a 
county agricultural society for fair 
grounds are not exempt under a stat- 
ute exempting lands owned and used 
by a county agricultural society for 
fair grounds. Douglas County Agri- 
eultural Society v. Douglas County, 
80 N.W. 740, 104 Wis. 429. 

73. See case infra this note. 

[a] “Public property used for pub- 
lic purposes” being the only exemp- 
tion allowed by statute, under a con- 
stitutional provision giving the leg- 
islature full power in the matter, pri- 
vate property leased to a public insti- 
tution and used by the lessee for pub- 
lic purposes is not exempt. In re 
Commissioners of Blair County, 8 Pa. 
Dist. 41. 

74. Peo. v. City of Toulon, 133 N. 
E. 709, 300 Ill. 408. 

75. Peo. v. City of Toulon, supra. 

76. Construction of particular con- 
ditions see supra §§ 401-404. 

77. Cal.—City and County of San 
Francisco v. McGovern, 152 P. 980, 28 
Cal.App. 491; Ex parte Victor, 148 P. 
975, 2%-Cal.App. 73. . : : is 

Colo.—In re Constitutionality of 
House Bill No. 18, 21 P. 471, 9 Colo. 
623. - 

Kan.—Washburn College v. Shaw- 
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er, 82-8: Bs 185-166, N.C. 75: 
Okl1.—Beta Theta Pi Corporation v. 
Board of Com’rs of Cleveland County, 
234 P. 354, 108 Okl. 78. 
Tex.—State v. Settegast, (Civ.App.) 
254 S.W. 925 [rev (Commn.App.) 227 


S.W. 253]. 

[a] “Property of counties, cities 
and towns owned and held only for 
public purposes . . Shall be ex- 
empt from . . taxation” operates 
to exempt the one-third interest 


owned by a city in a wharf property 
used for public purposes. Galveston 
Wharf Co. v. Galveston, 63 Tex. 14, 
22. 

[b] Grant of exemption for limit- 
ed period.—A constitutional grant of 
exemption from taxation for a limited 
period, and providing that thereafter 
the property may be taxed as pro- 
vided by law, does not operate to ex- 
tend the exemption beyond the consti- 
tutional limit, even though legislation 
is necessary to render such property 
taxable at the end of the period and 
no such legislation is enacted. In re 
Constitutionality of House Bill No. 
18, 21 P. 471, 9 Colo. 623. 

[c] Exemption of privileges of use 
to society operates to exempt from 
taxation the privilege of a foreign in- 
surance company to do business in 
the state. State v. New York Life 
Ins.Cor UTS Woe 8 Oly E38" Saw 10995 
119 Ark. 314. 

dj] “Constructed and completed” 

hin certain dates.—The words 
“constructed and completed,” as used 
in the constitution, do not entitle a 
railroad, the construction of which 
was begun before, or which was com- 
pleted after, the dates stated in the 
article and amendment, to the ex- 
emption therein granted. Sibley, L. 
B. & S. Ry. Co. v. Elliott, 67 So. 884, 
136 La. 793, Ann.Cas.1916D 1228. 

[e] Booklet printed for Kodak 
Company and having for subject mat- 
ter technical information relative to 
photography is a ‘“magazine’’ within 
exception to the tax act. Miln-Bing- 
ham Printing Co. v. Rex, (Can.) 
[1930] 2 Dom.L.R. 263. 

[f] Canal boats without masts or 
steam power.—Under a statute pro- 
viding that the owner of, and em- 
ployees engaged in navigating, canal 
boats without masts or steam power, 
etc., should not be required to pay 
certain fees and taxes, a contention 
that a canal boat having no mast or 


rope for the purpose of taking it fronz 
one part of an harbor or river to an- 
other, becomes ipso facto a steam 
boat because it has been tugged or 
propelled by steam, and so remains 
ever after, was held to be without 


merit. Buckley v. Brown, 4 F.Cas. 
No. 2,092. 
78. Conn.—Town of West Hart- 


ford v. Connecticut Fair Ass’n, 92 A. 
432, 88 Conn. 627. 

Neb.—In re Central Union Confer- 
ence Ass’n of College View, 189 N.W. 
982, 109 Neb. 106; In re St. Elizabeth 
Hospital, 189 N.W. 981, 109 Neb. 104. 

N.J.—Philadelphia & R. Ry. Go. v. 

Woodbridge Tp., 102 A. 392, 91 N.J. 
Law 180. : 
_ N.Y.—People ex rel. German Mason- 
ic Temple Ass’n of City of New York 
v. Goldfogle, 241 N.Y.S. 328, 136 Misc. 
100 [aff 243 N.Y.S. 810 (aff 175 N.E. 
324, 255 N.Y. 586)]. 

N.C.—Corporation Commission v. 
Oxford Seminary Const. Co., 76 S.E. 
640, 160 N.C. 582. 

Okl.—Board of Com’rs of Garfield 
County v. Phillips University, 289 P. 
720, 144 Okl. 57; Board of Com’rs of 
Tulsa Coynty v. Sisters of the Sor- 
rowful Mother, 283 P. 984, 141 Okl. 32. 

Wis.—State v. Willeuts, 122 N.w. 
1048, 140 Wis. 448. 

79. Luzerne County Gas & Blec- 
tric Co. v. Morgan, 63 Pa.Super. 64; 
State v. Willcuts, 122 N.W. 1048, 140 
Wis. 448. 

80. Catholic -Woman’s Club. v. 
City of Green Bay, 192 N.W. 479, 180 
Wis. 102. 

81. Village of Watkins ‘Slen v. 
Hager, 252 N.Y.S. 146, 140 Misc. 816. 

82. St. Mary’s College v. Crowl, 10 
Kan. 442; Kansas City Exposition 
Driving Park v. Kansas City, 74 S. 
W. 979, 174 Mo. 425. 

83. See case infra this note. 

[a] Letting out rooms in one of 
the buildings of a seminary of learn- 
ing, and using the income therefrom 
for seminary purposes, operates to 
end the exemption for the particular 
building in which the rooms are lo- 
cated, but not for the entire seminary 
plant, the statute granting the ex- 
emption on condition that all profits 
shall be applied to seminary purposes 
and that buildings shall be actually 
used and occupied by seminary. Re 
Sisters of Congregation of Notre 
Dame and City of Ottawa, 3 Ont.W.N. 
693, 21 Ont.W.R. 394, 1 Dom.L.R. 329. 


402 [61 C.J.] 


that where the valuation of a parcel of taxable 
property is so intermingled with the valuation of 
property that is exempt that the court cannot say 
which part is exempt and which taxable, the entire 
property is exempt.’+ Also, it is the primary, as 
distinguished from:’an incidental, use of the prop- 
erty that determines the question whether it is ex- 
empt from taxation,®® and, as bearing on the ques- 
tion whether property is being used in a way to 
entitle its owner to an exemption, his application of 
the proceeds from its use and occupancy, as well 
as the fact of use and occupancy, must be consid- 
ered,®® although it is not conclusive,*’? the property 
owner’s motive for his use of property being, how- 
ever, immaterial.** 

Use and other conditions. Where the exemption 
is based not merely on the nature of the use but 
on certain particular conditions attached thereto, 
noncompliance with the conditions bars the claim 
to exemption,®® but where the- use conforms with 
the statutory conditions, the property is exempt,°? 
the question of conformity not depending necessa- 
rily on the condition of the property at any particu- 
lar time apart from other considerations, but on 
such condition as explained by other circumstances 
in the particular case,®t and on the condition of 
the entire property claimed to be exempt taken 
as a whole, and not on the varying condition of its 
somponent parts.°? 

[§ 406] (4) Property Subsequently Acquired— 
(a) In General. A general grant of exemption from 
taxation may extend to all property subsequently 
acquired by the person exempted, whether or not 
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previously taxable, if such is the manifest intent 
of the statute;®? and obviously such is the intent 
of the statutes where a-railroad or other corpora- 
tion acquires the property or franchise of a similar 
corporation itself exempt under its charter;°* but 
the exemption will not extend to particular prop- 
erties or franchises acquired, concerning which a 
contrary legislative intent is manifest from the stat- 
utes relating specifically thereto.?® Where an in- 
stitution enjoys an exemption from taxes on all the 
property which it may acquire and hold, it must 
assume the paymient of taxes assessed for the cur- 
rent fiscal year on any property which it purchases 
or acquires,®* but not on property which at the 
time of the purchase was not subject to the tax lien.®” 

Commutation tax. This rule applies to commuta- 
tion of taxes, and a taxpayer who has paid for the 
current year a gross earnings tax in lieu of other 
taxes must still pay an accrued property tax on 
property acquired after the tax lien had attached.°® 

[§ 407] (b) At Judicial Sale.°® Property ac- 
quired by the state at foreclosure sale is exempt 
from tax charges, either present or past, under a 
constitutional provision to that effect,1 but not un- 
til the state has become absolute owner through 
delivery of the sheriff’s deed.? So long as the right 
to redeem exists, the tax lien 1s merely suspended 
and revives upon redemption.? ay 

[§ 408] (5) Property Attached to, or Derived 
from Use of, Exempt Property. Property which is 
not exempt because of its nature, ownership, or use 
is not rendered exempt by the circumstance of its 
being attached to other property which is exempt 


84. Town of Orange v. City of 
Barre, 115 A: (238, 95 Vt.267. 

85. Town of West Hartford v. 
Connecticut Fair Ass’n, 92 A. 432, 88 
Conn. 627; In re Assessment of Taxes 
of Waiahole Water Co., Ltd., 21 Ha- 
waii 679; Peo. v. Omega Chapter of 
Psi Upsilon Fraternity, 167 N.E. 16, 
385 Ill. 317; School of Domestic Arts 
and Science v. Carr, 153 N.E. 669, 322 


Tll. 562; Peo. v. Catholic Bishop of 
‘Chicago, 142 N.E. 520, 311 Ill. 11; 
Peo. v. Muldoon, 137 N.E. 863, 864, 


306 Ill. 234, 28 A.L.R, 857. 

“The primary use of a schoolhouse 
is for education, and an occasional 
use for a lecture or social affair 
will not destroy the exemption. Pri- 
mary use of a church building is pub- 
lic worship, and its occasional use for 
some other purpose or a minor use for 
social functions will not render it li- 
able to taxation. On the other hand, 
if the primary use is secular, the fact 
that a portion is incidentally used for 
religious purposes will not make it 
exempt from taxation.” Peo. v. Mul- 
doon, supra. 

[a] Money loaned at rates not ex- 
ceeding six per cent, made exempt by 
statute to induce the lending of mon- 
ey at low rates, has reference to the 
interest rate charged for the loan at 
the original transaction, and six per 
cent notes for money loaned at that 
rate are exempt, even though in the 
hands of subsequent purchasers of 
the paper who bought them at a dis- 
count, thereby profiting on their in- 
vestment to an extent in excess of the 
statutory rate. Equitable Finance 
‘Co. v. Board of Sup’rs of- Lee County, 
111 So. 871, 146 Miss. 734. 

86. Mehne y. Dillon, (Ind.) 165 N. 
BH. 908. 

87. See:case infra this note. 

[a] Telephone plant is not exempt 
from taxation merely because it is 
owned by a county fair association 
which applies the profits from its 
telephone business in the upkeep of 
the fair grounds which are exempt. 


Miller v. Cherokee County Fair Ass’n, 
103 So. 648, 212 Ala. 556. 

88. Baker v. Town of West Hart- 
ford. 94 A, 283, 89 Conn. 294 

89.. Baltimore Steam Packet Co. v. 

City of Baltimore, 155A, 158, 161 
Md. 9. ‘ 
[a] Exemption of vessel as instru- 
ment of commerce from tonnage tax 
if used between specified termini can- 
not be extended to exempt a vessel 
from a property tax where the vessel, 
although of the required tonnage and 
used in interstate commerce, is not 
used between the specified termini. 
Baltimore Steam Packet Co. v. City 
of Baltimore, 155 A. 158, 161 Md. 9. 

90. Equitable Finance Co. v. Board 
of Sup’rs of Lee County, 111 So. 871, 
146 Miss. 734. 

91. See case infra this note. 

[a] Tree plantations.—In deter- 
mining whether land is exempt from 
taxation under a statute exempting 
tree plantations from taxation, the 
actual condition of the trees on the 
tract. at a given time is not alone con- 
clusive, and it is necessary to detér- 
mine how the depletion of the trees 
came about, and whether the owner 
had a reasonable opportunity to rem- 
edy it. Baker v. Town of West Hart- 
ford, 109 A. 810, 94 Conn. 583. 

92. See case infra this note. 

[a] Partial destruction of trees.— 
Where the owner of a tract of land 
has complied with the statute ex- 
empting tree plantations from taxa- 
tion, and rodents unpreventably have 
destroyed a number of the trees, par- 
ticularly on one part of the tract, in 
determining whether the tract is 
thereby rendered taxable, the entire 
tract must be considered as a whole, 
nothing having been done by the own- 
er to separate the destroyed portion 
from the rest. Baker v. Town of 
weet Hartford, 109 A. 810, 94 Conn. 


93. Northwestern University vy. 
Hanberg, 86 N.E. 734, 287 Ill. 185; 


Proprietors Rural Cemetery Vv. 
Worcester County, 25 N.E. 618, 152 
Mass. 408, 10 L.R.A. 365; Southern R. 
Co. v. Jackson, 38 Miss. 334; Franklin 
Needle Co. v. Franklin, 18 A. 318, 65 
INET eee . 

94. Southern R. Co. v. Jackson, 38 
Miss. 334. 


95. Southwestern R. Co. v. 
Wright, 6 S.Ct. 375, 116) U.S, 231,29 
L.Ed. 626; Burlington, etc., R. Co. 


vy. Putnam County, 4 F.Cas.No. 2,169, 
5 Dill. 289; State v. Baltimore, ete., 
R. Co., 48 Md. 49; Lake Shore, ete., 
Co. v. Grand Rapids, 60 N.W. 767, 
102 Mich. 374, 29 L.R.A. 195; State 
v. Northern Pac. R. Co., 20 N.W. 234, 
32 Minn. 294. 

96. McHenry Baptist Church v. 
McNeal, 38 So. 195, 86 Miss. 22; Peo- 
ple v. Wells, 71 N.E. 1136, 179 N.Y. 
024 [aff 87 N.Y.S. 1148,-92 App.Div. 
622]; Adtna Ins. Co. v. New York, 47 
N.E. 593, 153. N.Y... 331; Colored 
Orphans Benefit Assoc. v. New York, 
12 N.E. 279, 104 N.Y. 581; St. Francis 
Sisters of Poor v. New York, 3 N.Y.S. 
433, 51 Hun 355 [aff 20 N.E. 411, 112 
N.Y. 677]; People v. Sawyer, 27 N.Y.S. 
202; Humphreys v. Little Sisters of 
Poor, 7 OhioDec. (Reprint) 194, 1 
Cinc.L.Bul. 286 [rev 29 OhioSt. 201]; 
Philadelphia v. Pennsylvania Co. for 
Instruction of Blind, 63 A. 420, 214 
Pa. 138; Philadelphia v. Barber, 28 
A. 644, 160 Pa. 123. 

97. St. James Church v. New York, 
41 Hun (N.Y.) 309. ' 

98. State v. Northwestern Tel. 
Exch. Co., 82 N.W. 1091, 80 Minn. 17 
[overr Hennepin County v. St. Paul, 
nee R. Co., 24 N.W. 196, 33 Minn. 

99. Transfer by judicial sale see 
infra § 413. 


1. State’ v. Minidoka County 
(Idaho) 298 P. 366. 

2. State vy. Minidoka County, 
supra. 

3. State Vv. Minidoka County, 
supra. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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where its detachment or severance can lawfully be 
made at any time and it is not in law a part of 
the exempt property.* So also, although the owner 
of the land and the fee of the land itself may be 
exempt from taxation, a lessee of such land may be 
taxed on his leasehold interest therein,® or on im- 
provements placed thereon by him;* and profits re- 
ceived from the purchase and sale of nontaxable 
securities are not constitutionally exempt.? 

L$ 409] b. Property of Nonresidents. Although 
credits, investments, and securities of a nonresident 
owner in the hands of a resident agent for manage- 
ment and control are ordinarily taxable where the 
agent resides,® they are exempt within the limita- 
tions prescribed if a statute makes them so,° as, 
for example, where they have been sent to, or de- 
posited with, the agent for collection or investment,?® 
or if they are within the terms of a local exemption 
statute, applicable to resident owners, and protected 
by that clause of the Fourteenth Amendment to the 
Constitution of the United States, prohibiting the 
denial to any person of the equal protection of the 
laws;1* but where the owner of property assigns 
it without consideration to a nonresident assignee, 
retaining possession and the profits for his own use, 
he is not entitled to an exemption as an agent for 
investment in behalf of a nonresident owner.12 
A statute exempting intangible personal property 
in the hands of a resident trustee in trust for a 
nonresident beneficiary is merely a declination to 
give the state jurisdiction over intangible property 
of a nonresident beneficiary, and a constitutional 
provision requiring that all property be taxed does 
not apply,'* nor does the statute apply to property 
of a beneficiary legally resident or domiciled within 
the state.1* In the absence of statute exempting 
property within the state of nonresident owners, an 
exemption will not be implied from the fact that, 
under a statute requiring that every person shall 
be listed “in the county where he resides,” nonresi- 
dents cannot be listed.15 

[§ 410] c. Resident’s Property Outside State. 
Although it is competent for a state to tax its own 
citizens upon property which they own in foreign 
states, particularly property of an intangible na- 


ture,'® several of the states have chosen specifically 


to exempt this kind of property, owned by resi- 
dent citizens, at least where taxes are assessed and 
paid upon it at the place of its situs.17 Under such 
statute it has been held that stock held in a for- 
eign state and taxed in that state is exempt in the 
state where the owner lives;'8 but that a resident 
mortgagee is not entitled to exemption of his mort- 
gage claim because secured by land situated and 
taxed in a foreign state,1® even though the mort- 
gagee’s interest is itself taxed as real estate where 
the land is located, and the note and mortgage are 
kept there.2° The word “resident,” as used in these 
statutes, has been held not to include corporations,?! 
although it has also been held that shares of stock 
in a domestic corporation belonging to a nonresi- 
dent owner are not nonresident property within 
the meaning of these statutes.22 Under statutes 
providing for exemption of mortgages covering land 
within the state and paying taxes, and for exemption 
pro tanto in the ease of land partly within and part- 
ly without the state, an exemption cannot be claimed 
for as much of the mortgage as is secured by land 
out of the state.2% A statute exempting “merchan- 
dise placed in storage in the original package in a 
commercial storage warehouse,” read in connection 
with other statutory provisions relating to taxation, 
has been construed as limited to merchandise orig- 
inating outside of the state, and as operating to ex- 
empt goods of foreign origin stored in warehouses 
within the state so long as they remain in storage 
and in their original packages,?* but as not exempt- 
ing merchandise which has from the time of its 
origin to the time of its storage always been within 
the state, even though within the original package.?® 

[§ 411] d. Amount of Exemption.?* Where the 
statute granting an exemption from taxation specifi- 
eally limits it to property not exceeding a certain 
amount or value, its terms will not be extended by 
implication, but all property over and above the’ 
limitation will be held subject to taxation,?? even 
though the property in excess of the statutory limit 
is the natural increase of a property originally with- 
in the limited amount.?® Also, when a statute grants 
an exemption of its property to an institution but. 


4 See case infra this note. 

[a] Timber growing on county 
school lands is exempt from taxation 
so long as it is owned by the county, 
but when sold is not exempt from tax- 
es levied after the sale, although it 
has not been severed from the land. 
Montgomery v. Peach River Lumber 
Co., 117S.W. 1061, 54 Tex.Ciy.App. 
143 [error dism 124 S.W. 904]. 

5. Jetton v. University of the 
South, 28 S.Ct. 375, 208 U.S. 489, 52 L. 
Ed. 584 [rev 155 F. 482]; Piper v. 
Town of Meredith, 139 A. 294, 83 N.H. 
107, 55 A.L.R. 148. 

6. Lee v. New Orleans, 28 La.Ann. 


426. 
7, Willcuts v. Bunn, 51 S.Ct. 125, 
282 U.S. 216; Pacific Co. v. Johnson, 


(Cal.) 298 BP. 489: ; 
Application of profits as bearing 
on nature of use of property see supra 

400. 

: 8. See supra § 220. 

9. People v. Coleman, 28 N.E. 465, 
128 N.Y. 524; Williams v. Wayne 
County, 78 N.Y. 561 [rev 14 Hun 343]. 

10. People v. Willis, 31 N.E. 225, 
183 N.Y. 383; People v. Coleman, 28 
N.E. 465, 128 N.Y. 524; Williams v. 
Wayne County, 78 N.Y. 561 [rev 14 
Hiun 343]; People v. New York Tax, 
etc., Com’rs, 59 N.Y. 40; People v. 
Tax, etc., Com’rs, 42 Hun 560 [aff 105 
N.Y. 629]; In re Smith, 4 N.Y.S. 467. 

[a] Property of nonresident tes- 


tator in the hands of an administra- 
tor appointed for/the property within 
the taxing state is not a ‘‘demand sent 
to this state for collection,” and is not 
exempt within those terms of the 
statute. People v. Coleman, 28 N.E. 
465, 128 N.Y. 524. 

11. See case infra this note. 

[a] Personal credits.—The exemp- 
tion of all personal credits under. the 
Porto Rico statute operates to exempt 
a nonresident mortgagee’s interest in 
property in Porto Rico. Union Cen- 
wet Ins. Co. v. Gromer, 19 Porto Rico 

YR) 

12. People v. Sawyer, 27 N.Y.S. 
202. 
13. City of Henderson v. Barrett’s 
Ex’r, 153 S.W. 992, 152 Ky; 648. 

14. See case infra this note. 

[a] Bunatic, who before insanity 
resided within the state and after- 
ward was committed to an asylum 
out of the state, is legally resident 
and domiciled within the state, and 
his property in the hands of his com- 
mittee is not exempt under the statute 
exempting property of nonresident 
beneficiaries in the hands of resident 


trustees. Sumrall’s Committee v. 
Commonwealth, 172 S.W. 1057, 162 Ky. 
658. 

15. Minturn v. Hays, 2 Cal. 590, 56 
Am.D. 366. 

16. See supra § 211. 

17. See cases infra this section. 


18. Nickle v. Douglas, 35 U.C.Q.B.. 
€Ont.) 126. ! 

19. Lockwood v. Blodgett, 138 A. 
520, 106 Conn. 525; State v. Darcy, 16 
A. 160, 51 N.J.Law 140, 2 L.R.A. 350 
[aff 20 A. 319, 52 N.J.Law 222]. 

20. Bullock vy. Guilford, 9 A. 360, 
59 Vt. 516. 

21. State v. Metz, 32 N.J.Law 199. 

22. Matter of Cushing, 82 N.Y.S. 
795, 40 Misc. 505. 

23. People ex rel. Braeburn Ass’n 
v. Hanking, 189 N.Y.S.. 436, 154 App. 
Div. 679 [aff 101 N.B. 1116, 207 N.Y. 
761). 

24. Sentinel Co. v. City of Milwau- 
kee, 224 N.W. 130, 198 Wis. 290; Nash 
Sales v. City of Milwaukee, 224 N.W. 
126, 198 Wis. 281. : 

25. Sentinel Co. vy. City of- Mil- 
waukee, 224 N.W. 130, 198 Wis. 290; 
Nash Sales v. City of Milwaukee, 224 
N.W. 126, 198 Wis. 281. 

26. Individuals entitled to limited 
exemptions see infra §§ 434-437. 

27. Louisville v. Louisville Bank, 
19 S.Ct’ 753,.174 U.S. 9439, 43: Lind. 
1039; Georgia R., ete., Co. v. Wright, 
132- Be 912) fate 30 7SCt, 242 "216 Urs. 
420, 54 L.Ed. 544]; Grigsby v. Minne- 
haha County, 62 N.W. 105, 6 S.D. 492. 

28. Evangelical Baptist Benev., 
etc., Soc. v. Boston, 78 N.E. 407, 192 
Mass. 412. 

Property attached to, or derived 
from use of, exempt property see. 
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limits it to property producing an annual income of 
a stated amount or less, productive realty exceeding 
the stated amount in annual value is taxable to the 
amount of the excess,2® but unproductive realty is 
Where the. exemption is conditioned on 
the entire property of the taxpayer not exceed- 
ing a certain amount, the entire property of those 
not within the exempted class is taxable, property 
up to the stated amount in value not being exempt in 
such cases;*! but a deduction in the amount of the 
tax must be made on account of such part of the 
property as is otherwise exempt.*” A statute grant- 
ing to heads of families an exemption of personal 
property up to a stated amount exempts property 
of the stated amount taken at its actual, not its 


exempt.*° 


assessed, value.*3 


[§ 412] 4. Transfer of Exempt Property**—a. 
Exemption from taxation granted by 
the legislature to an individual or a corporation is 
not a franchise, nor is it an estate or interest in- 


In General. 


supra § 408. 

29. Yale University v. New Haven, 
42 A. 87, 71 Conn. 316, 43 L.R.A. 490. 

30. Yale University v. New Haven, 
supra. 
' 31. Inhabitants of Mechanic Falls 
v. Millett, 117 A. 93, 121 Me. 329; 
Elmhurst Fire Co. v. City of New 
York, 106 N.B. 920, 213 N.Y. 87. ‘ 

32. Inhabitants of Athens v. Whit- 
tier, 118 A. 897, 122 Me. 86. 


83. Samosa v. Lopez, 142 P. 927, 
19 N.M. 312; State v. Cameron, 156 P. 
537, 90 Wash. 407. 

34. Effect of: 


Consolidation of exempt corporations 

see infra § 471. 

Transfer: 
ah or to government see infra § 
50. 
Made after or during assessment 
date or period see infra § 417. 

35. See sunvra § 382. 

36. U.S.—Rochester R. Co. v. 
Rochester, 27 S.Ct. 469, 205 U.S. 236, 
51 L.Ed. 784; Home Ins. Co. v. Ten- 
nessee, 16 S.Ct. 476, 161 U.S. 200, 40 
~L.Ed. 670; Phoenix F. & M. Ins. Co. 
v. Tennessee, 16 S.Ct. 471, 161 U.S. 
174, 40 L.Ed. 660; Mercantile Bank 
v. Tennessée, 16 S.Ct. 461, 161 U.S. 
161, 40 L.Ed. 656; Picard v. East Ten- 
nessee R. Co., 9 S.Ct. 640, 130 U.S. 
$37, 32 ‘L.Ed. 1051; Chicago, ete, R. 
Co. Vv. Missouri) 7 Sit. 1300, 122) ur. 
S. 561, 30 L.Ed. 1135; Chesapeake, 
CtC ok. CO. Ve Miller 5 S:Ct.-813, 114 
U.S. 176, 29 L.Ed. 121; .Memphis, etce., 
R. Co. v. Berry, 5 S.Ct 299, 112 U.S. 
609, 28 L.Ed. 831; Louisville, ete., 
RuCo. ve -almes, 3° S.Gta193, 109 Oe 
Sw. 2:44.) 27- Liibd.) 922: Morgan = Vv. 
Louisiana, 93 U.S. 217, 23 L.Ed. 860; 
Armstrong v. Athens Co., 16 Pet. 281, 
10 L.Ed. 965; Burlington, ete., R. Co. 
vy. Putnam County, 4 F.Cas.No. 2,169, 
5 Dill. 289. 

Ark.—Arkansas Midland R. Co. v. 
Berry, 44 Ark. 17; Memphis, etc., R. 
Go. Vv. Berry, 41. Ark. 436 faff5 S.Ct 
299, 112 U.S. 609, 28 L.Ed. 837]. 

Conn.—Brainard vy. Colchester, 31 
Conn. 407; New Haven v. Sheffield, 30 
Conn. 160. 

D.C.—Alexandria Canal R., ete., Co. 
v. District of Columbia, 12 D.C. 217. 

Fla.—Bloxham y. Florida Cent. R. 
Co. 17 So. 902,35) Mla. 625. 

Iowa.—Herrick & Stevens v. Sar- 
gent & Lahr, 117 N.W. 751, 140 Iowa 
590, 182 Am.S.R. 281° [reversed on 
another point 31 S.Ct. 574, 221 U.S. 
404, 55 L.Ed. 787]; Long vy. Olson, 88 
N.W. 933, 115 Iowa 388; Ordway v. 
Smith, 5 N.W. 757, 53 Iowa 589. 

Ky.—Com. v. Nashville, etc., R. Co., 
20 S.W. 383, 98 Ky. 430, 14 Ky.L. 442: 
Com. y. Masonic Temple Co., 8 S.W. 
OOO Si drKV 840) Oy eno 255 Com: Vv. 
Owensboro, ete., R. Co., 81 Ky. 572, 
5 Ky.L, 650; Evansville, etc., R. Co. 
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herent in or running with the particular property 
exempted; but it’ is a mere privilege personal to 
the grantee,*® and, unless there is express statutory 
authority therefor, the”exemption’ will not pass to 
a successor of the corporation or to a person taking 
the property by sale, assignment, or other transfer,’® 
and the rule applies to commutation of taxes.** 
in construing grants of exemption, they will be con- | 
strued as personal and limited to the grantee unless 
a contrary intention clearly appear 
the legislature may authorize a transfer of the ex- 
emption,*® either by the act originally granting it 
or by a subsequent statute,*? unless at the time of 
the later statute there is some constitutional pro-— 
hibition against the granting of such an exemption.** 


So, 


5.28 However, 


In the absence of such constitutional prohibition a 


v. Com., 9 Bush 438. 

La.—Texas & P. Ry. Co. v. Flour- 
noy, 54 So. 475, 128 La. 71. 

Md.—Susquehanna Power Co. v. 
State Tax Commission, 151 A. 29, 159 
Md. 334 [aff 51 S.Ct. 434]; Baltimore, 
ete, R..Co. v. Ocean City, 42 A> 922, 
89 Md. 89 [error dism 21 S.Ct. 918, 
179 U.S. 681, 45 L.Ed: 384]. 

Minn.—State v. Great Northern R. 
Co., 119 N.W. 202, 106 Minn.' 303 [aff 
30 S.Ct. 344, 216 U.S. 206, 54 L.Ed. 
446]; State v. Chicago, ete, R. Co., 
119 N.W. 211, 106 Minn. 290 [aff 30 
S.Cti 353, 216) WVS.2234) 954) Eds 460i); 
State v. Minnesota Cent., R. Co., 30 
N.W. 816, 36 Minn. 246. 

Mo.—State v. Chicago, ete., R. Co., 
14 SOW. 5225.89 Mo... 523. [aff 7) S.Ct, 
693, 120 U.S. 569, 30 L.Nd. 732]; Lion- 
berger v. Rowse, 43 Mo. 67 [aff 9 
Wall. (U.S.) 468, 19 L.Ed, 721]. 

N.J.—Morris Canal, ete, Co. v. 
State Assessors, 71 A. 328, 76 N.J.Law 
627 [aff 36 S.Ct.. 28, 239 U.S. 126, 60 
L.Ed. 177]. 

N.Y.—Rochester v. Rochester R. 
Co., 74 N.H. 9538, 182 N.Y. 99, 70 L. R.A. 
C63, Fatt 27S S.Ct. 469%) 205 Us Ss) 2016, bu 
L.Ed. 784]. 

Ohio.—Myers v. Akins, 8 OhioCir.Ct. 
228, 4 OhioCir.Dec. 425. 

Tenn.—State v. Mercantile Bank, 
31 S.W. 989, 95 Tenn. 212: [aff 16 S.Ct. 
461, 161 U.S. 161, 40 L.Ed. 656]; Nash- 
ville, ete., Turnpike Co. v.. White, 
22 S.W. 75, 92 Tenn. 370; Memphis 
v. Phenix F. & M. Ins. Co., 19 S.W. 
1044, 91 Tenn. 566 [aff 16 S.Ct. 471, 
161_U.S. 174, 40 L.Ed. 660]; State v. 
Butler, 15 Lea 104; State v. Whit- 
worth, 8 Lea 594; Wilson v. Gaines, 
9 Baxt. 546 [aff 103 U.S. 417, 26 L.Ed. 
401]; State v. Hicks, 9 Yerg. 486, 30 
Am.D. 423; Wilson v. Gaines, 3 Tenn. 
Chi 597% 

Tex.—Montgomery v. Peach River 
Lumber Co., 117 S.W. 1061, 54 Tex. 
Civ.App. 143. 

Va.—Lake Drummond Canal, etc., 
Co: v. Com., 49S. ). 506,)103- Va. 337, 
68 L.R.A. 92. 

N.S.—Re Navy League of Canada, 
[1927] 2 Dom.L.R. 184. 

[a] Assignment of soldier’s land 
warrant.—The exemption from taxa- 
tion created by the act of congress 
declaring that lands given as bounty 
for military service shall, while they 
continue to be held by the patentee, 
be exempt from taxation for three 
years from the date of the patent, is a 
personal privilege to the soldier re- 
ceiving the warrant and does not pass 
with the right of entry to his as- 
Signee. Herrick v. Sargent, 117 N.W. 
751, 140 Iowa 590, 182 Am.S.R. 281 
[rev 31 SiCt.. 574; 221 US) 404) 55 11 
Hd. 787]. 

[b] Donation lands granted to 
soldiers are not subject to: taxation 


transfer of the exemption will result from a stat- 
ute conferring on such successor all the rights and 
“immunities” of the exempt person or corporation, *” 
but if the words “immunities” or “exemptions” are 


until parted with by the original own- 
er but may be taxed after a convey- 
anee thereof. Sandford v. Decamp, 
8 Watts. (Pa.) 542. 

37. State v. Great Northern Ry. 
Co., 119 N.W. 202, 106 Minn. 303 [aff 
30 S.Ct. 344, 216 U.S. 206, 54 L.Ed. 
446]. 

33. Morgan v. Louisiana, 23 L.Ed. 
860, 98.U.S, 217; Nashville, etc. R. 
Co. v. Com., 30 S.W. 200, 97 Ky. 162, 
17 Ky.L. 28; State v. Great Northern 
R. Co., 119 N.W. 202, 106 Minn. 303 
[aff 30 S.Ct. 344, 216 U.S. 206, 54 lL. 
Ed. 446]; Rochester v. Rochester R. | 
Co. 74 N. EB. 953, 182) NY. 99, 70) L.R.A. 
773 [aff,27 S:Ct.- 469, 205 U.S. 236, 51 
L.Ed. 784]. 

39. Rochester R. Co. wv. Rochester, 
at S.Ct. 469,205 U.S.2°236, 51) edt 
784; Grand Canyon R. Co. v. Treat, 
95 P. 187, 12 Ariz. 69; Knoxville, etce., 
R. Co. v. Hicks, 9 Baxt. (Tenn.) 442. 

40. Rochester R. Co. v. Rochester, 
27 S.Ct.. 469, 205. U:S. 236, 249, 51 L. 
Kid. 784 [aff 74 N.E. 953, 182 N.Y. 99, 
70 L.R.A. 773]. 

“But the State, by virtue of the 
same power which created the orig- 
inal contract of exemption, may ei- 
ther by the same law, or by subsequent 
laws, authorize or direct the transfer 
of the exemption to a successor in 
title. In that case the exemption is 
taken not by reason of the inherent 
right of the original holder to assign 
it, but by the action of the State in 
authorizing or directing its transfer. 
As in determining whether a contract 
of exemption from a governmental 
power was granted, so in determining 
whether its transfer to another was 
authorized or directed every doubt is 
resolved in favor of the continuance 
of the governmental power and clear 
and unmistakable evidence of the in- 
tent to part with it is required.” 
Rochester Ry. Co. v. Rochester, su- 


pra. 

41. Chicago Great Western Ry. Co. 
v. State of Minnesota, 30 S.Ct. 353, 
216 U.S. 234, 54 L.Hd. 460; Keokuk, 
etc., R..Co. v. Missouri, 14 S.Ct. 592, 
152 U.S. 301, 38 L.Ed. 450; Louisville, 
ete, RA Con- ve. Paliiesy 3s (SC mos: 
109 U.S. 244, 27 L.Ed. 922; Trask v. 
Maguire, 18 Wall. (U.S.) 391, 21 L. 
Ed. 938; State v. Great Northern R. 
Co., 119 N.W. 202, 106 Minn. 303 [aff 
meee 344, 216 U.S. 206, 54 L.Bd. 

[a] Constitutional prohibition 
against the granting of an exemption 
applies to the renewal of an existing 
exemption as well as to its original 
creation. Trask vy. Maguire, 18 Wall. 
(U.S.) 391, 21 L.Hd.. 938. 

42. U.S.—mWicomico County Com’rs 
Ba ee ae 1350) BOG, § Od ICrGu As 
Conn.—Nichols v. New Haven, etc., 


For later cases; developments and changes in the law see Annotations, same title and section number, . 


§§ 412-416] 


not used, such terms as “franchises,” “rights,” and 
“privileges” will not include an exemption from taxa- 
tion,** although there is some early authority to the 
contrary.** An exemption may also be transferred 
where the orignal grant included the successors and 
assigns of the grantee;*> and if the exemption as 
originally granted was not a personal privilege but 
an immunity annexed to specific property, it will 
pass with the property as an appurtenance thereto,*® 
even though the property was purchased to evade 
taxation,** unless the continuance of the exemption 
is contingent upon certain conditions which would 
cease to exist upon a transfer of the property.*$ 

[§ 413] b. By Purchase at Judicial Sale.*® The 
rule just stated®° applies to the purchase of exempt 
property at judicial sale, the purchaser not aequir- 
ing the privilege of exemption,®! unless a statute in 
terms provides therefor,>? or unless the exemption 
is appurtenant to the particular property.®® 

[§ 414] c. Effect of Lease.°+ A leasehold of ex- 
empt property is not for that reason exempt,°* espe- 
cially where the exemption is based upon posses- 
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lessor ;°® but exemption of the lessor’s interest re-: 
mains unaffected by the lease provided its nature and 
use, upon which the exemption is based, is not al- 
tered thereby.°* 

[§ 415] d. Effect of Contract of Sale. The rule 
that as between vendor and vendee of land under 
a eontract for sale the vendee is liable for taxes>8 
is inapplicable where the land, so long as it belongs 
to the vendor, is declared to be exempt by constitu- 
tion or statute.°® Where exempt property is sold 
under an agreement providing for payment of the 
purchase price in installments, the vendee, even 
though in possession, is not liable for taxes during 
the installment period if title remains in the ven- 
dor until the last installment is paid;®® but if title 
passes to the vendee upon payment of the first 
installment, the exemption is lost even though the 
vendor remains in possession, continuing the use 
of the property upon which the exemption was 
based,®t unless the contract was made with, and 
title passed to, the vendee in trust for the vendor.®? 

[§ 416] 5. Commencement and Termination®?—a. 


sion, occupation, and use of the property by the 


Co., 42 Conn. 1038. 


Fla.—Atlantic, ete., R. Co. v. Al- 
len, 15 Fla. 637. 

Ky.—Com. v. Owensboro, ete., R. 
Cos) SP Ky: 572, -5-Ky.L: 650>-Liouis- 


ville, etce., R. Co. v. Christian County, 
70 S.W. 180, 24 Ky.L. 894. 

Minn.—Stevens County v. St. Paul, 
gen Re ‘Coy 3h NW.) 9425236) Minn: 

ie 

N.J.—State Bd. of Assessors v. 
Morris; )ete., R.-Co., 7 A. 826, 49° N: 
J.Law 193. 

Tenn.—State v. Butler, 13 Lea 400; 
Knoxville, etce., R. Co. v. Hicks, 9 
Baxt. 442. 

43. U.S.—Rochester R. Co. v. 
Rochester, 27 S.Ct. 469, 205 U.S. 236, 
51 L.Ed. 784; Phoenix F. & M. Ins. 
Co. v. Tennessee, 16 S.Ct. 471, 161 U. 
S. 174, 40 L.Ed. 660. 

Ky.—Nashville R. Co. .v..Com., 39 
S.W. 200, 97 Ky. 162, 17 Ky.L. 28. 

Miss.—Adams v. Yazoo, etc., R. Co., 
24 So. 200, 317, 28 So. 956, 77 Miss. 
194, 60 L.R.A. 33 [aff 21 S.Ct. 240, 180 
U.S. 1, 45 L.Ed. 395]. 

Tenn.—Memphis v. Phenix F. & M. 
Ins. Co., 19 S.W. 1044, 91 Tenn. 566 
[aff 16 S.Ct. 471, 161 U.S. 174, 40 L.Ed. 
660]; Wilson v. Gaines, 9 Baxt. 546 
[aff 103 U.S. 417, 26 L.Ed. 401]; Wil- 
son v. Gaines, 3 Tenn.Ch. 597. 

Va.—Lake Drummond Canal, etce., 
Co. v: Com., 49 S.E.. 506, 103 Va. 337, 
68 L.R.A. 92. j 

44. See Rochester R. Co. v. Roch- 
ester i2 74'S. Ct. "469.205 U.S. 2365.52 
L.Ed. 784. 

45. Grand Canyon R. Co. v. Treat, 
95 P. 187, 12 Ariz. 69; International, 
ete:, R. Co. v. State, 12 S.W. 685, 75 
Tex. 356; International, etc., R. Co. 
v. Smith County, 65 Tex. 21; State 
v. Colorado Bridge Co:, (Tex.Civ.App.) 
75. S.W. 818. 

[a] “Successors and assigns” in- 
corporated by reference.—A grant of 
an exemption by municipal ordinance, 
referring to the agreement between 
the municipality and taxpayer which 
provided for transfer of exemption 
to “successors and assigns” extends 
the exemption to the assignee, even 
though the words do not expressly 
appear in the ordinance. Red Deer v. 
Western General Electric Co., Ltd., 
11 Alta. L: 363. F 

46. U.S.—New Jersey v. Wilson, 7 
Cranch 164, 3 L.Ed. 303. 

Ariz.—Grand Canyon R. ‘Co. v. 
Treat; 95 P. 187, 12 Ariz. 69. 

Minn.—State v. Great Northern Ry. 
Co., 119 N.W. 202, 106 Minn. 303 [aff 
80 S.Ct. 344, 216 U.S. 206, 54 L.Ed. 
446]. 

N.J.—-Morris Canal, etc., > Co. -v. 
State Bd. of Assessors, 71 A. 328, 76 
N.J.Law 627 [aff 36 S.Ct. 28, 239 U.S. 
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S.C.—Columbia Water Power Co. 
v. Campbell, 54 S.E. 838, 75 S.C. 34. 

Tenn.—State v. Hicks, 9 Yerg. 486, 
30 Am.D. 423. 

Tex.—International, ete, R. Co. v. 
State, 12 S.W. 685, 75 Tex. 356. 

47. State ex rel. Orr v. Buder, 271 
S.W. 508, 308-Mo. 237, 39 A.L.R. 1199. 

48. Morris Canal, etc., Co. v. State 
Bd. of Assessors, 71 A. 328, 76 N.J. 
Law 627 [aff 36 S.Ct. 28, 239 U.S. 126, 
60 L.Ed. 177]. 

[a] Until contracted to be sold and 
conveyed.—A grant of public lands to 
a railroad on condition that they shall 
not be taxed until contracted to be 
sold and conveyed exempts the lands 
from taxation even though they have 
been contracted to be sold but not yet 


conveyed. Stevens County v. St. 
Paul, ete, R.°Co., 31° N.W. 942, 36 
Minn. 467. 


49. Property acquired at such sale 
see supra § 407. 

50. See supra § 412. 

51. U.S.—Pickard v. East Tennes- 
see, ete:, Rs Co., 9 S.Ct. 640, 130, U.S. 
637, 32 L.Ed. 1051; Chesapeake, etc., 
R. Co. v. Miller, 5 S.Ct. 818, 114 U.S. 
176, 29 L.Ed. 121; Wilson v. Gaines, 
103 'U.S. 417, 26 L.Ed. 401; Hast Ten- 
nessee, etc., R. Co. v. Hamblen Coun- 
ty, 102 U.S. 273, 26 L.Ed. 152; Morgan 
v. Louisiana, 93 U.S. 217, 23 L.Ed. 860. 

Ark.—Arkansas Midland R. Co. v. 
Berry, 44 Ark. 17. 

Ky.—Kentucky Cent. R. Co. v. Com., 
10 S.W. 269, 87 Ky. 661, 10 Ky.L. 706. 

La.—State v. Morgan, 28 La.Ann. 
482 [aff 93 U.S.-217, 23 L.Ed. 860]. 

Md.—Baltimore, ete, R. Co. v. 
Wicomico County, 63 A. 678, 103 Md. 
277. 3 

Minn.—State v. Great Northern R. 
Co., 119 N.W. 202, 106 Minn. 303 [aff 
$0. SiCt. 344,216 U.S. 206, .54° md. 
446]. 

Mo.—State v. Chicago, etc., R. Co., 
14 .S.W. 522, 89 Mo. 523 [aff 7 S.Ct. 
693, 120 U.S. 569, 30 L.Ed. 732]. 

Tenn.—Wilson v. Gaines, 9 Baxt. 
546 [aff 103 U.S. 417, 26 L.Ed. 401]. 

Va.—Lake Drummond Canal, ete., 
Co. v. Com., 49 S.E. 506, 103 Va. 337, 
68 L.R.A. 92. 

52. Bancroft v. Wicomico County, 
LI Be 874 sfafl 135. Bn90T TO C.C.A. 
287 (rev on other grounds 27 S.Ct. 
Pie 203 Wiss kl 2, = ole Maskid Le); 
Grand Canyon R. Co. v. Treat, 95 P. 
187, 12 Ariz. 69; Knoxville, etc., R. Co. 
v. Hicks, 9 Baxt. (Tenn.) 442; Inter- 
national, etc., R. Co. v. Smith Coun- 
ty,65. Tex. 21. ; 

[a] Rights, privileges and im- 
munities.—Under a statute providing 
for foreclosure and transfer to pur- 


Subject to the rule fixing the status of 


chaser of the rights, privileges and 
immunities of the mortgagor, exemp- 
tion from taxation is included in the 
transfer. State v. Nashville, ete., R. 
Co., 12 Lea (Tenn.) 583; Knoxville, 
Pees R. Co. v. Hicks, 9 Baxt. (Tenn.) 


53. Traverse County v. St. Paul, 
ete. ARaiCo., 7716 UN Ws. 2G) 13) Minn. 
417; Robertson v. Mississippi Pack- 


ing Co.,'98 So. 539, 134 Miss. 837. 

[a] Foreclosure sale and sale by 
foreclosure purchaser.—Where the 
state incorporated a railroad, granted 
it an immunity from taxation, loaned 
it-money on mortgage, foreclosed the 
mortgage, and thereby acquired all 
the property, rights, and franchises 
of the. company, it was held that the 
grant of exemption passed to the 
state, if not as a franchise, yet as a 
right appendant to the lands, and was 
held by the state without merger or 
extinguishment; and when the state 
thereafter transferred to another 
company all the road, rights, and 
franchises of the former company, 
the right of exemption from taxation 
passed with the lands. First Div. St. 
ale etc., R. Co. v. Parcher, 14 Minn. 

54. See also supra §§ 402, 403. 

55. Hammond Lumber Co. v. Los 
Angeles County, 285 P. 896, 104 Cal. 
App. 235; Wright v. Central of Geor- 
gia Ry. Co., 91 S.BH. 471, 146 Ga. 406 
[rev 39 S.Ct. 181, :248: ‘U.S. 525, 63 I. 
Ed. 401]. 

56. Morris Canal & Banking Co. v. 
Baird, 36 S.Ct. 28, 239 U.S. 126, 60 L. 
Hd. 177 [aff 71 A. 328, 76 N.J.Law 
627]. 

57. Board of Com’rs of Rio Grande 
County v. San Luis Valley Masonic 
Ass’n, 250 P. 147, 80 Colo. 1838. See 
Central of Georgia R. Co. v. Wright, 
91 S.E. 471, 146 Ga. 406 [rev 39 S.Ct. 
181, 248 U.S. 525, 63 L.Ed. 401] (omit- 
ted leasehold of exempt part of prop- 


erty). 
58. See supra § 187. 
59. Olds v. Little Horse Creek Cat- 


tle Co., 140 P. 1004, 22 Wyo. 336. 

60. Kansas Power Co. v. Board of 
Com’rs of Smith County, 251 P. 1114, 
122 Kan. 252; Olds v. Little Horse 
Creek Cattle Co., 140 P. 1004, 22 Wyo. 
336, Ann.Cas.1917C 120. 

61. Commonwealth v. First Chris- 
tian Church of Louisville, 183 S.W. 
943, 169 Ky. 410, Ann.Cas.1918B 525 
[reh overr 186 S.W. 880, 171 Ky. 62]. 

Expiration, revocation, and sur- 
render see infra § 420. 

62. Myers v. Akins, 8 OhioCir.Ct. 
228, 4 OhioCir.Dec. 425. 

63. Retroactive effect of exemption 
provisions see supra § 396. 
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property as taxable or exempt at a particular time,** 
an exemption from taxation begins from the time 
the statute takes effect, and applies to property then 
owned by the exempt corporation or institution and 
attaches at once to that subsequently acquired.®® 
Where exemption is based on a particular use of 
property,°® an exemption once established by com- 
pliance with statutory requirements is not lost by 
discontinuance of such use due to causes which the 
exemptioner had no power to prevent and has no 
practical way of remedying, and for which contin- 
gency the statute itself makes no provision.®* 

[§ 417] b. As Affecting Liability for Taxes for 
Current Tax Year.°* For the purpose of determin- 
ing whether or not property is exempt from taxa- 
tion for any year, its status in jurisdictions where 
all taxable property is required to be assessed at a 
particular date®® is to be taken as of that date,’° so 
that when a constitutional or statutory provision 
exempting property from taxation goes into opera- 
tion on a certain day in the year before the taxes 
for that year have been assessed, or before the day 
when by law they become a fixed charge on the prop- 
erty, the exempted property is free from the taxes 
for the current year;‘! but it is otherwise when the 
assessment is completed and the tax books closed 
before the day when the statute takes effect,’? even 
though the filing of the assessment rolls** or the 
actual levying of the tax™4 does not occur until after 
the exemption provision goes into effect. So also 
commutation privileges do not exempt from general 
taxes for the current tax year within which the stat- 
ute granting them was enacted.7> If property taxa- 
ble on the assessment date is transferred within the 
year to a person, institution, or corporation in whose 


hands it is exempt, the exemption does not com- 
64. See infra § 417. 76. 
65. Hardy v. Waltham, 7 Pick. 
(Mass.) 108; Southern R. Co. v. Jack- 
son, 38 Miss. 334: State v. Minton, 23 
N.J.Law 529; State v. Harshaw, 45 77. 


TAXATION — 


People v. Ladies of Loretto, 
92 N.B. 908, 246 Ill. 403; Young Men’s 
Christian Ass’n v. City of New Or- 
leans, 123 So. 363, 11 La.App. 360. 

U.S.—Clearwater 
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mence until the following assessment date;*° if ex- 
empt on that date and transferred within the year 
to a person in whose hands it is no longer exempt, 
the exemption does not terminate’ until the follow- 
ing assessment date.77 In some jurisdictions, the 
exemption statute has been construed to exempt 
property upon which a tax has been assessed but is 
not yet due or collectable;‘® in other jurisdictions, 
where the change is made within the tax year, an 
apportionment is made and taxes are computed for 
the fraction of the year not covered by the exemp- 
tion.7® Where the local statute provides that the 
assessment records shall lie open for a fixed period. 
after the assessment date, an exemption statute 
which goes into effect within the period but before 
the day when the records are closed operates as an 
exemption of property for the current year,®® and 
where the statute provides for an assessment period 
instead of a particular assessment date, a transfer 
of exempt property within the period to one in whose 
hands it is no longer exempt terminates the exemp- 
tion.§+ 

[§ 418] c. Effect of Grant on Condition or Sub- 
ject to Contingency.®2 Where the statute granting 
an exemption conditions its enjoyment upon the ex- 
istence of certain facts or the performance of cer- 
tain acts,§* the exemption does not attach until the 
performance of such condition;** and in determin- 
ing what are the requirements of a conditional grant, 
the rule of strict construction against the grantee 
applies. Where the existence of an exemption 15 
conditioned on a particular use of the property, the 
exemption does not commence until the property is 
devoted to that use,** and the exemption is lost if 
the property is appropriated to other uses.87 The 
government may be estopped, however, to deny the 

84. Yazoo, etc., R. Co. v. Thomas, 
10 S.Ct. 68, 132 U.S. 174, 33 L.Ed. 302; 
Vicksburg, etc., R. Co. v. Dennis, 6 


S.Ct. 625, 116 U.S. 665, 29 L.Ed. 770; 


Timber Co.}Coulston v. Baltimore, 71 A. 990, 109 


N.W. 308, 76 Wis. 230. v. Nez Perce County, 155 F. 633. Md. 271; Commonwealth v. Clairton 
66. See supra §§ 400-405. Ala.—Swann & Billups v. State, 77] Steel Co., 78 A. 131, 229 Pa: 246; 
67. See case infra this note. Ala, 545. Bellevue Realty, Savings & Trust Co. 
fa] Destruction cf trees by nest.— Ind.—King y. City of Madison, 17] v. Monongahela River Consol. Coal & 

Where an owner of land has planted | Ind. 48. Coke Co., 68 Pa.Super. 149. 


it to trees so as to comply with the 
statute exempting tree plantations 
from taxation, that rodents subse- 
quently destroyed many trees and 
such destruction could not have been 
prevented or anticipated, and that re- 
planting was made impossible by rea- 
son of war work by the contractor, 
did not destroy the exemption from 
taxation. Baker v. Town of West 
Hariford, 109 A. 810, 94 Conn. 583. 


68. Public property see infra § 
450. 

69. See infra § 761. 

70. See cases infra notes 71-75. 

71. La.—Havana American Co. v. 


PU rnen of Assessors, 29 So. 938, 105 La. 

Mo.—State v. Academy of Science, 
13 Mo.App. 213. 

N. Y.—People v. New York Tax, etc., 
Com’rs, 27 N.Y.S. 1058, 76 Hun 491 
[aff 37 N.E. 116, 142 N.Y. 348]. 

Pa.—Appeals from Taxation, 1 
Phila. 418. 

Can.—Dominion Iron, 
McDonald, 35 Can.S.C. 98. 

72. Matter of American Fine Arts 
Soc., 39 N.Y.S. 564, 6 App.Div. 496 [aff 
45 N.E. 1131, 151 N.Y. 621]; Hender- 
son v. Stisted Tp., 17 Ont. 673. 

73. Louisiana, etc., Ice Co. vy. Park- 
er, 7 So. 898, 42 La.Ann. 669. 

74 Adtna Ins. Co. v. New York, 40 
N.Y.S. 120,. 7 -App.Div. 145 [aff 47 
Ne 5 93; 153 Nov? sot, 

_ 75. Mackinac Transp. Co. v. Mack- 
inaw Tp., 141 N.W. 554, 175 Mich. 418. 


Crdehin i Clos hig 


930, 96 Md. 192. 


Kan.—Long v. Culp, 14 Kan. 412. 

Ky.—Ohio Valley Ry. Co. v. Com- 
monwealth, 49 S.W. 548. 

La.—Gulf Public Service Co. v. 
Louisiana Tax Commission, 120 So. 
286, 167 La. 757; Electric Traction Co. 
v. City of New Orleans, 14 So. 231, 
45 La.Ann. 1475. 

Md.—Baltimore v. Jenkins, 53 A. 

Minn.—County of Martin v. Drake, 
41 N.W. 942, 40 Minn. 137. 

Miss.—Wildberger v. Shaw, 36 So. 
539, 84 Miss. 442. 

N.Y.—Beekwill Realty Corporation 
v. City of New York, 173 N.E. 570, 254 
N.Y. 423; People ex rel. Hollock v. 


‘Purdy, 130 N.Y.S. 1077, 72 Misc. 122. 


78. State v. Dutton, 78 So. 146, 117 
Miss. 391. it 

79. Commonwealth vy. Wyoming 
Valley Canal Co., 50 Pa. 410; Drexel 
v. Commonwealth, 46 Pa. 31; Com. 
v. Atlantic Refining Co., 2 Pa.Co, 62. 

80. People v. New York, 37 N.E. 
116, 142 N.Y. 348. 

81. Citizens’ Bank & Trust Co. v. 
Board of Assessors, 57 So. 528, 129 
Gas 1091; 38) aReAIN S157. 

82. Conditional exemptions te: 
Corporations generally see infra § 
rperteirinigtteetie™ companies see‘infra § 


Railroad companies see infra § 490. 
Effect.of transfer of exempted prop- 
erty see supra §§ 412-415. 
83. See supra § 405. 


16 Que.Q.B. 555. 


[a] Application for exemption re- 
quired.—A resolution of a city coun- 
cil authorizing advertisement in pa- 
pers offering exemption to new manu- 
factures followed by a city by-law 
stating the terms upon which it was 
to be granted is construed to require 
an application for exemption on the 
part of the claimant. In the absence 
of proof of such application, no ex- 
emption exists. Stuart v. Montreal, 


[b] Statement of property claimed 
as exempt must be furnished the as- 
sessors under requirement of statute. 
Flower Hill Cemetery Co. v. North 
Bergen Tp: 167 A 182 a0 Neu dear 
338 [aff 53 A. 293, 68 N.J.Law 488]. 

85. See case infra this note. 

[a]. “Use in work of association 
organized for moral and mental im- 
provement” does not operate to grant 
exemption for a building used by a 
group of associations organized for 
moral and mental improvement where 
the title is in a holding corporation 
organized merely for that purpose 
and not for moral and mental im- 
provement. City of Trenton v. Tren- 
ton Masonic Temple Ass’n, 151 A. 753 
8 N.J.Misc. 778 [foll City of Newark 
v. State Board of Taxes & Assess- 
ments, 155 A. 9, 9 N.J.Misc. 599]. 

86. City of Dallas v. State, (Tex. 
Civ.App.) 28 S.W.(2d). 937. 

87. Bistline v. Bassett, 272 P. 696 
47 Idaho 66, 62 A.L.R. 323; GCaverly- 
Gould Co. v. Village of Springfield, 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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performance of the condition.®& é 

[§ 419] d. Computation of Exemption Period.’® 
Where a statute grants exemption only for a lim- 
ited number of years, it will be strictly construed.®® 
The period of exemption is computed from the as- 
sessment date following full compliance with condi- 
tions precedent,®* and the property will become tax- 
able immediately upon the expiration of the term;°? 
and in no ease will such a grant be permitted to ex- 
tend in duration beyond what the terms of the con- 
cession clearly require.®® 

[§ 420] e. Expiration, Revocation, and Surren- 
der.°* A grant of exemption from taxation may be 
terminated by the expiration of the period of time 
for which it was given;°® by a constitutional or 
statutory provision abolishing or repealing all such 
exemptions,°® although a constitutional provision 
abolishing all laws exempting property from taxa- 
tion does not operate per se as a substitution of 
taxes therefor;®? by the sale or other disposition 
of the exempt property, where there is no provi- 
sion for the exemption following it into the hands 
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v 


of the purchaser;°& by the cessation of the causes 
and eonsiderations which formed the basis of the 
grant®® or of any of the conditions upon which its ° 
continuance depends;! by the death of the original 
grantee,” or the diversion, of the property to other 
uses than those in consideration of which it was 
exempted,* or by failure to use for such purposes ;4 
and also by a surrender or release of the exemp- 
tion, either express, or implied from acquiescence 
in the assessment of taxes and their payment with- . 
out protest.® 

[§ 421] 6. Revocability’—a. In General. By vir- 
tue of the control of the state over the whole sub- 
ject of taxation’ it is always competent for the leg- 
islature, except where restricted by the contractual 
nature of the grant,* to repeal an entire or partial) 
exemption from taxation, and impose taxes on the 
property in question;® and therefore if such a grant 
was not in the nature of a contract, but was a mere 
gratuity, or concession for which no price was paid 
or service rendered, it is at all times revocable at 
the pleasure of the legislature;1° and the grant of 


76 A. 39, 83 Vt. 396. 

88. See case infra this note. 

[a] Exemption conditioned on ac- 
ceptance.—An estoppel of the govern- 
ment to deny the existence of an ex- 
emption on the ground of failure to 
accept its offer to exempt within a 
reasonable time is established by 
proof that it had acceded to the claim 
of exemption over a period of years. 
Bixby v. Roscoe, 81 A. 255, 85 Vt. 105. 

89. Rule fixing status of property 


as taxable or exempt at assessment | 


date see supra § 417. 
90. See cases infra notes 91-93. _ 
91. Jasper & E. Ry. Co. v. Martin, 
78 So. 112, 142 La. 1047 


92. Ala.—Swann y. State, 77 Ala. 
545. 

Towa.—Fisher v. Wisner, 34 Iowa 
447. A 

Mich.—People v. Auditor-Gen., 9 
Mich. 134. 


Mo.—Southern Hotel Co. v. St. Lou- 
is County Ct., 62 Mo. 134. 

Wis.—Wisconsin Cent. R. Co. v. 
Comstock, 36 N.W. 843, 71 Wis. 88. 

93. Tucker v. Ferguson, 22 Wall. 
(U.S.) 527, 22 L.Hd. 805; Walters v. 
Western, etc., R. Co., 68 F. 1002. 

[a] Alternative provisions.—(1) A 
state statute providing that swamp 
Jands shall be exempt from taxation 
“for the term of ten years, or until 
said lands are reclaimed,” does not 
mean an absolute exemption for ten 
years, but for ten years if not sooner 
reclaimed, and BOON eerie he 
xemption ceases. Memphis, etc., R. 
Co. = Loftin, 105 U.S. 258, 26 L.Ed. 
1042; State v. Crittenden County, 19 
Ark. 360. (2) So a statute exempting 
a railroad from taxation “until a 
single track of said road shall be 
completed, for a term, however, not 
exceeding ten years,’’ imports that 
in no case shall the exemption contin- 
ue for more than ten years from the 
time of the passage of the act. 
Poughkeepsie, etc., R. Co. v. Simpson, 
93 Hun (N.Y.) 43 [aff 89 N.Y. 636]. 

94. Zxpress and implied repeal of 
statutes see supra § 393. 

Termination of: E 
Corporate exemptions see infra § 467. 
Public property exemptions see infra 


450. 

So rcnanuity see infra § 421. 

95. McClellan v. Memphis, etc., 
R. Co., 11 Lea (Tenn.) 336; Wiscon- 
sin Cent. R. Co. vy. Lincoln County, 
45 N.W. 121, 57 Wis. 137. And see 

419. 

[a] A peened railroad.—Where a 
state leased a railroad to certain per- 
sons who were formed into a corpo- 
ration, and granted it an exemption 
from taxation, it was held that the 
exemption expired with the lease, and 
property of the corporation, after- 
ward held by receivers, was liable 


to ‘taxation. Walters vy. Western, 
etenR.Co.,) 680k: 1002: 

[b] Period construed as unlimited. 
—The partial exemption from taxa- 
tion under a charter provision that 
the stock of a railway company and 
its branches shall be wholly exempt 
for seven years, “and after that” shall 
be subject to a tax not exceeding a 
given per cent. on the net proceeds 
of their investments, cannot be re- 
garded as limited to the thirty-six 
years during which the company was 
to have exclusive rights within a de- 
fined territory, on the theory that the 
words “and after that” do not mean 
“thereafter,” and do not refer to the 
limitation immediately preceding, but 
to the thirty-six years’ limitation of 
the exclusive right regulated by the 
preceding part of the same section 
of the charter. Wright v. Georgia R. 
& Banking Co., 30 S.Ct. 242, 216 U.S. 
420, 54 L.Ed. 544 Taff 132 KF. 9121. 

96. U.S.—Wicomico County v. Ban- 
eroft, 27-S:Ct. 21, 2030U.S. £1251" Le 


Ed. 112; Yazoo, etc., R. Co. v. Adams, 


aS S.Ct. 282, 180 U.S. 26, 45 L.Ed. 
Ky. Newport v. Masonic Temple 
Assoc., 45 SiW. 881, 46 S.W. 697, 103 


Ky. 592, 20 Ky.L. 266. 


Mich.—Manistee, ete, R. Co. v. 
Railroad Com’r, 76 N.W. 6338, 118 
Mich. 349. 


Miss.—Adams v. Yazoo, etc., R. Co., 
24 So. 200, 317, 28 So. 956, 77 Miss. 
194, 60 L.R.A. 33 [aff 21 S.Ct. 240, 180 
U.S. 7.45 Enid: 395: 

Pa.—Hastings v. Long, 11 Pa.Dist. 
370;..Com. v.. Pittsburgh, 13) Pa.Co: 5; 
Wagener Free Inst. of Science v. Phil- 
adelphia, 1 Pa.Co. 256. 

Wis.—South Side Gymnastic Assoc. 
v. Milwaukee, 109 N.W. 109, 129 Wis. 
429. 

Revocation generally see infra § 
421. 

97. Savannah v. Atlantic, ete. R. 
Co., 21 F.Cas.No. 12,385, 8 Woods 432; 
In re Constitutionality of House Bill 
No. 18, 21 P. 471, 9 Colo. 623. 

See supra § 412. 

g Hand v. Savannah, etc., R. Co., 
12 S.C. 314. See Myers v. Akins, 8 
OhioCir.Ct. 228, 4 OhioCir.Dec. 425 
(where the exemption was saved by 
the continuance of the use). 

1. Morris Canal, etce., Co. v. State 
Bd. of Assessors, 71 A. 328, 76 N.J. 
Law 627 [aff 36 S.Ct. 28, 239 U.S. 126, 
60 L.Ed. 177]; Board of Com’rs of 
Muskogee County v. Fink, 159 P. 470, 
60 Ol. 67. 

Effect of conditions and contin- 
gencies on duration of exemption see 
supra § 418. 

2. See case infra this note. 

[a] Donation lands are exempt 
from taxation only during the life of 
the soldier who is the original gran- 


‘of a corporation provided that 


tee, and the exemption does not ex- 
tend to his devisee or heir at law. 
Kelsey v. Badger, 7 Watts (Pa.) 516. 

3. Electric Traction Co. v. New Or- 
leans, 14 So, 231, 45 La.Ann. 1475; 
Holthaus v. Adams County, 105 N. 
W. 632, 74 Neb. 861; Rogers v. Hern- 
don, 154 P. 1185, 55 Okl. 1. 

[a] “So long as devoted to Ma- 
sonic and charitable uses.’”—Under 
the charter of a corporation exempt- 
ing its property and income from tax- 
ation “so long as it shall be entirely 
devoted to Masonic and charitablé 
purposes,” a city, seeking to tax the 
property for a particular year, must 
show that it was not then used for 
such purposes. Newport v. Masonic 
Temple Assoc., 45 S.W. 881, 46 S.W. 


'697, 1038 Ky. 592, 20 Ky.L. 266. 


4 Berger v. University of New’ 
Mexico, 217 P. 245, 28 N.M. 666. 

5. New Jersey v. Wright, 6 ‘S.Ct. 
907, 117 U.S. 648, 29 L.Ed. 1021; State 
v. Wright, 41 N.J.Law 478. 

[a] Acts held not to constitute 
surrender.—Statutes relating to tax- 
ation of mortgages and stipulating 
that certain acts specified shall con- 
stitute a surrender of exemption from 
taxation do not apply to a mortgage 
executed by a railroad company to a 
trustee to secure its bonds. State v. 
Baltimore & O. R. Co., 96 A. 636, 127 
Md. 434. 

6. Exemptions in corporate char- 
ters see infra § 472. 

7. See supra § 7. 

8. See infra § 422. 

9. State v. Great Northern R. Co., 
119 N.W. 202, 106 Minn. 303 [aff 30 
S.Ct. 344, 216 U.S. 206, 54 L.Ed. 446]; 
State v. Dulle, 48 Mo. 282; St. Joseph 
v. Hannibal, etc., R. Co.; 39 Mo. 476. 

[a] Property exempt “unless oth- 
erwise ordered.’”—Where the charter 
its 
property should not be subject to 
taxation ‘‘unless otherwise ordered” 
by the officers of a certain county, it 
was held that this provision had none 
of the characteristics of a contract, 
but was repealable. Mount Pleasant 
Cemetery Co. v. Newark, 11 A. 147, 50 
N.J.Law 66. 

10. U.S.—People of State of New 
York ex rel. Troy Union R. Co. v. 
Mealy, 41 S.Ct. 17, 254 U.S..47, 65 L. 
Wd. 123 [aff 120°N-E. 155, 224 NOY, 
187]; Gulf, etc, R. Co. v. Hewes, 22 
S.Ct. 26, 183 U.S. 66, 46 L.Ed. 86; Lou- 
isiana Grand Lodge v. New Orleans, 
17° S.Ct. 523, 166° U.S. 148) 41 La. 


951. 

Conn.—State v. Bartholomew, 142 
A. 800, 108 Conn. 246. 

Del.—Monaghan v. Lewis, 59 A. 948, 
21 Del. 218. 

La.—Louisiana Grand Lodge FF. & 


A. M. v. New Orleans, 15 So. 296, 46 
La.Ann. 717 [aff 17 S.Ct. 528, 166 U.S. 


408 [61 C.J.] , 
an exemption as a gratuity is none the less a gra- 
tuity because made on a condition which has been 
complied with.1! Revocation of an exemption, to 
be effective, must be based on an existing power 
in the governmental ageney assuming to exercise 
agit 

Presumption is against-irrevocability of an ex- 
emption and if the language of the grant is suscep- 
tible of a different construction it will not be con- 
strued as contemplating an absolute and irrevoca- 
ble exemption.** 

[§ 422] b. Contractual Grant. Although there 
has been some opinion to the contrary,'* it is the 
generally accepted rule that a legislative grant of 
an exemption from taxation, if plainly expressed 
and distinctly contractual in its nature and founded 
upon-a legally sufficient consideration, constitutes 
a binding and irrevocable obligation, within the 
terms of the grant, on the part of the state,’® ex- 
cept in so far as the constitution prohibits irrepeal- 
able grants of exemption, and is applicable,’® in 
which case a claim for contract exemption cannot be 
founded on an alleged performance of consideration 
under the erroneous belief as to the existence or 
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validity of the exemption.17 While the repeal of 
a statutory offer of an exemption on a contractual 
basis may prevent the, establishment of future ir- 
revocable exemption rights thereunder, rights to an 
exemption already vested under the former law will 
not. be affected;18 but there are no such vested 
rights where an offer contained in the charter is 
repealed by a constitutional provision before the 
corporation is organized.1°% : 

Consideration. To support a grant of exemption 
from taxation as an‘irrevocable contract there must 
be a consideration for it, moving to the state or the 
publie,?® an exemption upon. consideration of ben- 
efits received being regarded in some cases not so 
much an exemption as a contract for services or 
other benefits to be received and the remission of 
taxes in payment therefor.2° Want of considera- 
tion to support a contract exemption makes the char- 
ter or the statute granting it subject to amendment 
or repeal.” 

[§ 423] F. Waiver or Estoppel To Claim or De- 
ny.*?. A taxpayer may be estopped to claim, or may 
waive his right to, an exemption by an express re- 
nunciation thereof;*° by the sale or other dispo- 


148, 41 L.Ed. 951]. 

Minn.—State v. Great Northern R. 
Co., 119 N.W. 202, 106 Minn. 303 [aff 
30 S.Ct. 344, 216 U.S. 206, 54 L.Ed. 
446]. 

Pet vadow etc., R. Co. v. Thom- 
as, 5 So. 108, 65 Miss. 553 [aff 10 
S.Ct. 68, 132 U.S. 174, 33 L.Ed. 302]. 

N.J.—Seton Hall College v. Village 
of South Orange, 90 A. 1126, 86 N.J. 
Law 365 [aff 37 S.Ct. 54, 242 U.S. 
100, 61 L.Ed. 170]; Hanover Tp. v. 
Newark Camp Meeting Assoc., 68 A. 
753, 76 N.J.Law 65 [aff 71 A. 1134, 76 
N.J.Law 827]. 

N.Y.—Rochester v. Rochester R. 
Co., 74 N.E. 953, 182 N.Y. 99, 70 L-R.A. 


T7385 
N.C.—State v. Kelly, 119 S.E. 755, 
186 N.C. 365. 


PortoRico.—Guerra v. Treasurer of 
Porto Rico, 8 PortoRico 280. 

Va.—Com. v. Hampton Normal, etc., 
Inst., 56 S.E. 594, 106 Va. 614. 

Ont.—Reg. v. Bennett, ‘27 Ont. 314. 

[a] Offer of bounty.—A law of- 
fering to all persons a bounty on salt 
manufactured in the state, together 
with an exemption of the property 
used for the purpose, is not a contract 

,in any such sense that it cannot be 
repealed. East Saginaw Salt Mfe. 
Co. v. Hast Saginaw, 13 Wall. (U.S.) 
373, 20 L.Ed. 611. 

11. Shiner v. Jacobs, 17 N.W. 613, 
62 Iowa 392. 

12. See case infra this note. 

[a] Power to revoke held not im- 
plied.—Power granted to county com- 
missioners to declare operative in the 
county a statute granting exemptions 
to certain kinds of property does not 
earry with it power to withdraw the 
declaration after it has been made. 


Commissioners of Carroll County v. | 


B. F. Shriver Co., 126 A. 71,146 Md. 
412. 

13. U.S.—Wells v. Savannah, 21S. 
Ct.. 697, 181 U.S. 531, 45 L,Hd. 986. 

Minn.—State v. Great Northern R. 
Co., 119 N.W. 202, 106 Minn. 303 [aff 
30 S.Ct. 344, 216 U.S. 206, 54 L.Ed. 
446]. 

N.J.—Seton Hall College v. Village 
of South Orange, 90 A. 1126, 86 N.J. 
Law 365 [aff 37 S.Ct. 54,242 U.S. 100, 
61 L.Ed. 170]; Little v. Bowers, 46 
N.J.Law 300 [aff 5 A. 178, 48 N.J.Law 
370, and error dism 10 S.Ct. 620, 134 
U.S. 547, 33 L.Ed. 1016]. 

Va.—Com. v. Chesapeake, ete., R. 
Co., 27 Gratt. (68 Va.) 344 [aff 94 
U.S. 718, 24 L.Ed. 310]. 

W.Va.—Probasco v. Moundsville, 11 
W.Va. 501. 

Presumption against existence see 


supra § 395. x 

14. Mott. v. Perinsylvania R. Co., 
30 Pa. 9, 72 Am.D. 664 (see editor’s 
note to this case in 72 Am.D. 664, 682, 
and opinion of Pearson, J. in Com. v. 
The Girard Bank, 1 Pears. (Pa.) 323). 

15. U.S.—Northwestern Universi- 
ty v. People, 99 U.S. 309, 25 L.Ed. 387 
[rev 80 Ill. 333, 22 Am.R. 187]; Jef- 
ferson Branch Bank v. Skelley, 1 
Black 436, 17 L.Ed. 173; State v. Wil- 
son, 7 Cranch 164, 3 L.Ed. 303 [rev 2 
N.J.Law 300]; Louisville, ete, R. Co. 
v. Gaines, 3 F. 266, 2 Flipp. 621. 

Ariz.—Bennett v. Nichols, 80 P. 
392,.9 Ariz. 138. 


Conn.—Osborne v. Humplwey, 7 


Conn. 335. 

Ga.—State v. Western, etc., R. Co., 
66 Ga. 563. 

Ky.—Hodgenville, ete., R. Co. v. 
Com., 34 -S.W. 1075, 17 Ky.L. .1410; 


Com. v. Louisville, ete., R. Co., 31 S. 
W. 464, 17 Ky.L. 405. . 

Mo.—Mechanics’ Bank vy. Kansas 
City, 73. Mo. 555. 

N.H.—In re Opinion of Court, 58 N. 
F623. 

Ohio.—Cincinnati Commercial Bank 
v. Bowman, 1 Handy 246, 12 OhioDec. 
(Reprint) 125. 

Pa.—Coney v. Owen, 6 Watts, 435; 
Finney v. Commissioners of Mercer 
County, 1 Serg.&R. 62. 

Tenn.—Knoxville, ete., R. Co. vy. 
Hicks, 9 Baxt. 442. 

Tex.—International, ete., R. Co. v. 
State, 12 S.W. 685, 75 Tex. 356. 

Vt.—Bixby v. Roscoe, 81 A. 255, 85 
Wits Ob: 

Wis.—Weston v. Shawano County, 
44 Wis. 242. 

Ont.—Alexander v. 
Ont. 665. 

16. See case infra this note. 

[a] Incorporation of bank after 
constitution.—A bank incorporated 
since adoption of constitution pro- 
hibiting irrepealable exemptions can 
have no contract exemption under 
previous laws on the subject. New 
Orleans _v. Metropolitan Loan, etc., 
Bank, 27 La.Ann, 648. 

17. See cases infra this note. 

[a] Construction of public works. 


Huntsville, 24 


—Where the constitution forbids the 


grant of exemptions from taxation, 
or where the statute of exemption had 
already been repealed, no individual 
or corporation can claim an exemp- 
tion of property merely on the 
strength of having expended money; 
constructed its works, or otherwise 
acted in the erroneous belief that 
such property was exempt. Coving- 
ton v. Com., 39 S.W. 836, 107 Ky. 680, 


19 Ky.L. 105 [aff 19 S.Ct. 383, 173 U. 
S. 231, 43 L.Ed. 679]; Com. v. Owens- 
boro, etc., R. Co., 23 S.W. 868, 56 S.W. 
993, 95 Ky. 60, 15 Ky.L. 449. 

18. McGehee v. Mathis, 4 Wall. (U-. 
S.) 143, 18 L.Hd. 314 [rev 21 Ark. 40]. 

184%. Planters’ F. & M. Ins. Co. 
v. Tennessee, 16 S.Ct. 466, 161 ‘U.S. 
193, 40 L.Ed, 667. 

. 19, U.S.—Wells v. Savannah, 21 S. 
Ct. 697, 181 U.S. 531, 45 L.Ed. 986. 

La.—Citizens’ Bank v. Bouny, 32 
La.Ann. 239, 244. 

Md.—Baltimore City Appeal Tax Ct. 
v. Grand Lodge A. F. & A. M., 50 
Md. 421. 

Minn.—First Division of St. Paul, 
etc., R. Co. v. Parcher, 14 Minn. 297. 

Miss.—Attala County v. Kelly, 8 So. 
376, 68 Miss... 40. 

N.J.—Hanover Tp. v. Newark Con- 
ference Camp Meeting Assoc., 68 A. 
753, 76 N.J.Law 65 [aff 71 A. 1134, 
76 N.J.Law 827]; Cooper Hospital v. 
Camden, 54 A. 419, 68 N.J.Law 691. 

N.M.—Santa Fé County v. New 
BPC es ete.,/>R:i. Co.; 2°P.376,.3 N.M, 


N.C.—Wilmington, ete., R. Co. v. 
Alsbrook, 14 S.E. 652, 110 N.C. 1387 
oie S.Ct. 72, 146 U.S. 279, 36 L.Ed. 

Okl.—State v. Pioneer Mills, 250 P. 
120, 122 Oki. 6. 

Pa.—Jones, etc., Mfg. Co. v. Com., 
69 Pa. 187; Londonderry v. Berger, 7 
Leg.Gaz. 231. 

[a] Construction of railroad (1) is 
a sufficient consideration for the 
grant of an exemption (Santa Fe 
County v. New Mexico, ete., R. Co., 2 
P. 376, 3 N.M. 126), (2) particularly 
where the company is also required 
to pay a percentage of its gross earn- 
ings (First Div. St. Paul, etc., R. Co. 
v. Parcher, 14 Minn. 297). 


anaes Grant v. Davenport, 36 Iowa 
21. State v. Bartholomew, 142 A. 
800, 108 Conn. 246; Mt. Pleasant 


Cemetery Co. v. City of Newark, 98 
A. 448, 89 N.J.Law 255; Guerra v. 
Be a of Porto Rico, 8 Porto Rico 
22. Estoppel: 
Of corporation see infra § 476. 
ae deny liability for taxes see supra 
23. People v. Tax Com’rs, 26 N.Y. 
S. 941; Seaboard, ete., R. Co. v. Nor- 
folk County, 2 S.E. 278, 83 Va. 195. 
[a] Held not renunciation.—A re- 
quest by testator in his will that tax- 
es be paid promptly is not a renuncia- 
tion of an exemption on so much of 
the property as was devised to 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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sition of the exempt property;24 or by changes for 
which he is responsible taking him out of the ex- 
empted class;*° by the acceptance of a subsequent 
legislative act imposing taxes or changing the rate 
or mode of taxation;?° by exercising an option to 
be assessed according to a particular method ;27 by 
joining in the petition for the public improvement, 
to defray the cost of which the tax was imposed,?8 
or by payment of taxes on it without protest for a 
number of years,?® although in some jurisdictions 
an estoppel on this ground has been denied, payment 
of taxes being held to raise no presumption in favor 
of taxation as against a statute explicitly declaring 
an exemption.°° <A party is estopped to claim an 
exemption with reference to property which he has 
included in the list of his taxable properties,?! or 
which he has returned to the assessors as taxable,®? 
unless he did so in mistake of his rights,?* or unless 
the assessors were not misled thereby.** According 
to some authorities, a party is estopped to claim 
an exemption by mere neglect to make the claim 
before the taxing officers*® or by failure to list the 
property on which exemption is claimed separately 
from the taxable property,®® although other author- 
ities have held that, under the statutes, an exemp- 
tion is not lost by a failure to submit to the taxing 
authorities facts showing a right thereto;?7 or by 
an omission to appear before the authorities and 
object to the assessment,?® especially where the as- 
sessment was made against the claimant’s predeces- 
sor in title and the claimant had no knowledge or 


charitable uses. Boyce v. Sumner, 37. 
124 “An 853, <9'F Vts. 4732 
24. Revoir v. State, 36 N.E. 1109, 
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notice of the board’s purpose to assess,*® or by fail- 
ure to appeal to the proper authorities for a revision 
of the assessment roll.4° An estoppel to deny an 
exemption arises from judgment in favor of the 
exemption in proceedings between the same parties 
to collect a tax on the same property of an earlier 
year, in which the question of exemption was neces- 
sarily presented and determined upon identically the 
same facts upon which the right of exemption is 
later claimed.41 However, estoppel to claim an ex- 
emption cannot be based on conduct of another than 
the claimant.4? 

[§ 424] G. Statutory Proceedings To Establish. 
Under statutory provisions authorizing proceedings 
to establish exemptions, a claim of exemption from 
taxation, if rejected in the first instance by those 
charged with the assessment and collection of the 
tax, may be asserted and established, upon a proper 
showing,** before the officer or board designated 
by the statute,** separate assessments on particular 
parcels of land belonging to the same claimant be- 
ing reviewed in separate proceedings where the claim 
to exemptions, if established, must be supported 
by proof as to the use of each parecel.t® An appli- 
cation to establish an exemption must be made 
promptly,*® notice given to the opposing party,*” 
the facts on which the application is founded stat- 
ed,*® and clear and sufficient proof in support there- 
of presented,*® certain presumptions being indulged 
against,°® and in favor of,°1 the claim. The deci- 
sion of the board having jurisdiction to review the 


Calhoun vy. Flynn, (Ariz.) 289|is brought too late after judgment by 
P. 157; First M. E. Church of Santa 
Monica v. Los Angeles County, 267]}and no appeal taken. 


the state tax board has been entered 
Trustees of 


137 Ind. 332. 

25. Memphis City Bank v. Tennes- 
see, 16 S.Ct. 468, 161 U.S. 186, 40 L. 
Ed. 664; Yazoo, ete., R. Co. v. Adams, 
24 So. 200, 317, 28 So. 956, 77 Miss. 
194, 60 L.R.A. 33 [aff 21 S.Ct. 240, 180 
U.S. 1, 45 L.Ed. 395]; Memphis v. 
Memphis City Bank, 19 S.W. 1045, 91 
Tenn. 574 [aff 16 S.Ct. 468, 161 U.S. 
186, 40 L.Ed. 664]. 3 

26. United R., etc., Co. v. Railroad 
Taxation Com’rs, 37 N.J.Law 240; 
Petersburg v. Petersburg R. Co., 29 
Gratt: _€70" Va)* 773. 

27. Day v. Simms Oil Co., 23 F. 
(2d) 923 [aff 31 F.(2d) 506, cert den 
49 S.Ct. 514, 279 U.S. 874, 73 L.Ed. 
1009]. ; 

28. Reynoldsville Borough v. 
First Methodist Episcopal Church, 19 
Pa.Dist. 400. 

29. New Jersey v. Wright, 6 S.Ct. 
907, 117° U.S. 648, 29 L.Ed. 1021; 
Covington Benedictine Order v. Cen- 
tral Covington, 34 S.W. 896, 99 Ky. 
7, 17 Ky.L. 1293; West Ridgelawn 
Cemetery v. City of Clifton, 149 A. 
532, 8 N.J.Misc, 236. 

30. Landon v. Litchfield, 11 Conn. 
Ao Le i 
31. Nile Irr. Dist. v. Gas Securi- 
ties Co.; 248 F. 861, 160 C.C.A. ie ‘ 

32. Central Pac. R. Co. v. eople 
of California, 16 S.Ct. 766, 162 U.S. 
91, 40 L.Ed. 903; People v. Sanitary 
Dist. of Chicago, 134 N.E. 733, 302 Ill. 
350; Williams v. Bettle, 11 A. 17, 50 
N.J.Law 132. 

33. Welch v. Boston, 97 N.E. 893, 
211 Mass. 178; Charlestown v. Mid- 
dlesex County, 109 Mass. 270. 235 : 

34. Hamilton Mfg. Co. v. City o 
Lowell, (Mass.) 175 N.E. 73, 74 A.L.R. 
1213. 

35. Union Waxed, ete., Paper Co. 
v. State Bd. of Teer Bae 1006, 
73 N.J.Law 374; THE Vs merican 
Electric Vehicle Co., 62 A. 381, 70 N. 
J.@q. 568; People ex rel. Masonic 
Hall Ass’n of Saratoga Springs v. 
White, 155 N.E. 898, 244 N.Y. 564. 

86. Sanitary Dist. of Chicago v. 
Gibbons, 127 N.E. 691, 293 Ill. 519. 


P. 708, 204 Cal. 201 [foll West Glen- 
dale M. E. Church y. McClellan, 267 
Pa (059.204 -Cal69t)s ,Birst ME. 
Church of Santa Monica v. Los An- 
geles County, (Cal.App.) 258 P. 625 
[op of Court of Appeal adopted 267 
P. 703, 204 Cal. 201]; New Jersey 
Zinc Co. v. Hancock, 44 A. 207, 63 N. 
J.Law 506. 

38. Hebrew Free School Assoc. v. 
New York, 4 Hun (N.Y.) 446; Nash- 
ville Labor Temple v. City of Nash- 
ville, 243 S.W. 78, 146 Tenn. 429, 23 
A.L.R. 807. : 

39. State v. Felts, 270 S.W. 77, 151 
Tenn. 390. 

40. Victoria v. Trustees of Our 
Lord’s Church, 22 B.C. 174. 

41. New Orleans v. Citizens’ Bank, 
LHS CEOS PRET U.S. WOU 420 ued, 
202 [rev 54 F. 73]. 

42. See case infra this note. 

[a] Wife is not estopped by her 
husband’s invalid homestead entry on 
swamp lands belonging to the United 
States to claim that at the time the 
tax was assessed and the land sold 
at tax sale, title was in the United 
States and the land exempt. Hart v. 
Delphey, 136 N.W. 702, 157 Iowa 316. 

43. See cases infra note 46. 

44. See cases infra this note. 

[a] Officer or board having juris- 
diction.—(1) Board of supervisors. 
Peoria Fair ‘Assoc. v. People, 111 Ill. 
559; Meridian v. Phillips, 4 So. 119, 
65 Miss. 362. (2) County board of 
review. Preston v. Johnson, 104 Ill. 
625. (3) City council sitting as court 
of revision. Sisters of Charity v. 
Vancouver, 44 Can.S.C. 29, 15 B.C. 
344, 


45. Board of Foreign Missions of 
M. E. Church v. Board of Assessors 
of City of Yonkers, 154 N.E. 816, 244 
N.Y. 42. 

46. Westville v. Munro, 32 N.S. 
511. See case infra this note. 

[a] Application to be made par- 
ties to proceedings commenced by 
others claiming exemption, alleged by 
petitioner not to be entitled thereto, 


Presbytery of Newton v. State Board 
of Taxes and Assessment, 146 A. 918, 
106 N.J.Law 606 [aff 141 A. 790, 6 


re Deutsche Evangelishe 
Lutherische, etc., 92 N.E. 857, 246 Tl. 
298; In re Logan Square Presbyterian 
Church, 92 N.E. 818, 246 Ill. 168. 

48. People v. Deutsche Evangelisch 
Lutherische Jehovah Gemeinde, etce., 
94 N.E. 162, 249 Ill. 132. 

49. People v. Wabash R. Co., 27 
N.E. 694, 138 Ill. 85; Edison United 
Phonograph Co. vy. State Bd. of As- 
sessors, 31 A. 1019, 57 N.J.Law 520; 
State v. Binninger, 42 N.J.Law 528; 
People v. New York Tax Com’rs, 64 
N.Y. 541; People v. Coleman, 16 N.Y- 
S. 330, 61 Hun 626 [aff 30 N.B. 1150, 
133 N.Y. 6257. 

50. See case infra this note. 

[a] Presumption against exemp- 
tion.— (1) All lands are presumed to 
be subject to taxation. Appeal of 
Trustees of Iowa College, 170 N.W. 
818, 185 Iowa 434. (2) On applica- 
tion to have land entered on assess- 
ment roil as exempt, it will be pre- 
sumed that no part of such land has 
previously been exempted. Appeal of 
Trustees of Iowa College, supra. 

51. See case infra this note. 

[a] Presumption favoring exemp- 
tion.—On application to have city 
property entered as exempt on assess- 
ment roll under a statute exempting 
real estate not to exceed one hundred 
sixty acres in any civil township, 
owned by an educational institution 
as part of endowment fund, all the 
property will be presumed to be in- 
cluded in the civil township, either 
coterminous with the city or within 
boundaries created by the board of 
supervisors, it being presumed that 
the board of supervisors separated 
the county into civil townships, as 
required by statute, and it being ap- 
parent that the existence of an incor- 
porated town or city does not obviate 
such division. Appeal of Trustees of 
Iowa College, 170 N.W. 813, 185 lowa 
434, 
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action of, the assessors stands only for one year,°? 
and while it is so far in the nature of a judgment as 
to be protected against collateral attack,°* and not 
subject to vacation or modification by an inferior 
board having no jurisdiction in the premises,°* is 
not conclusive on the courts,®* although, in the ab- 
sence of evidence to support a contrary finding, the 
court will not interfere.** In some jurisdictions 
the statutory remedy by appeal from the board’s 
decision ‘has been so narrowed in scope by con- 
struction that a review of the decision so far as it 
affects claimant’s right to the exemption is barred.°* 

[§ 425] H. Actions To Enforce—1. In General. 
Where the collection of a tax on property which is 
legally exempt from it is threatened or has been 
accomplished, the owner’s right to the exemption 
may be asserted and enforced in various forms of 
proceedings,®® as, for example, certiorari to review 
the assessment,®® mandamus to compel allowance 
of exemption provided the officers sued have author- 
ity to allow it,®° suit to annul assessment and quiet 
title,®1 or to enjoin®? or set aside a tax sale,®* ac- 
tion of trespass to try title after tax sale,** and 
an action to recover back the purchase money of 
real estate sold for delinquent taxes.°> Also, the 
elaim of an exemption right may be set up as a de- 
fense in an action to recover delinquent taxes,°® in 
seire facias on tax lien,*? or by way of objection 
to an application for judgment for sale of property 
for delinquent taxes.°* Where admittedly the as- 
sessment on part of the property is valid, and the 
claim to exemption applies only to the other part, 
the assessment is not illegal, but merely erroneous 
for overvaluation, and the taxpayer’s sole remedy 
Ind. 486. 


66. 
1 Idaho 770; 


52. Grand Lodge of Masons y. City 
of Burlington, 78 A. 9738, 84 Vt..202. 

53. Matter of Peek, 30 N.Y.S. 59, 
80 Hun 122. 


‘State v. Fox, 177 N.E.. 652, 39 67. 


TAX ATION 


Utah, etc., R. Co. v. Crawford, 
Elmwood Cemetery Co. 
v. People, 68 N.E. 500, 204 Ill. 468. 

Philadelphia v. Pennsylvania 


by stead 
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is by certiorari,®® not an action to cancel a tax as 
a cloud on title,7° nor an action to recover back a 
tax paid;71 but in the absence of a claim for par- 
tial exemption, made on the day appointed for the 
making of complaints against assessments, the ap- 
plication for writ of certiorari will be dismissed.’? 
[§ 426] 2. Conditions Precedent; Exhausting 
Statutory Remedy.7° <A party must exhaust the 
remedies which the statute provides to establish his 
claim to an exemption’* and do all that the stat- 
ute requires in the way of making a list or return 
of his property, to the assessors*® before he will be 
allowed to assert the claim in support of an action 
to enforce the exemption,’* except in jurisdictions 
where the statutory remedy is held not exclusive 
but merely cumulative,77 in which latter case, how- 
ever, if the claimant elects to pursue the statutory 
remedy, he cannot, after an adverse decision, go into 
chancery for relief.78 In some jurisdictions it is 
held that the necessity, under the statute, of ap- 
pealing from the board’s assessment is restricted 
to cases where the property is an object of taxa- 
tion, and does not extend to cases where the assess- 
ment is alleged to be void because in violation of 
some express constitutional provision.?® In other 
jurisdictions, the rule requiring’ exhaustion of ad- 
ministrative remedies before resorting to court ac- 
tion does not apply after the property has been list- 
ed for taxation on the duplicate.*®° 
[§ 427] 3. Injunction.*1 Subject to statutory 
limitations on the jurisdiction of particular courts,®? 
a court of equity has jurisdiction to enjoin proceed- 
ings for the enforcement or collection of a tax on 
property which is legally exempt from its payment,®? 
80. Conn y. Ringer, 32 F.(2d) 639. 
81. Statutory remeéies as exclu- 
sive see supra § 426. 


82. See case infra this note. 
[a] Jurisdiction of federal courts. 


OhioApp. 465. 

[a] When tax commission has de- 
termined that property should be ex- 
empt from taxation, its findings can- 
not be avoided or modified by subse- 
quent action of county board of revi- 
sion. State v. Fox, 177 N.E. 652, 39 
OhioApp. 465. 

55. Beekwill Realty Corporation v. 
City of New York, 240 N.Y.S. 821, 136 
Mise. 757 [aff 239 N.Y.S. 879, 228 App. 
Doe (rev 173 N.E. 570, 254 N.Y. 

56. People v. Kelsey, 96 N.Y.S. 42, 
108 App.Div. 138. 

57. Sisters of Charity v. Vancou- 
ver, 44 Can.S.C. 29, 15 B.C. 344. : 


58. See cases infra notes 59-65. 
59;' People sv... (New (York Tax 
Com’rs, 39 N.H. 385, 144 N.Y. 483; 


People v. Greensburg Tax Assessors, 
P2ONGR 7794, 1.06, Nov o'6 TL. 

Certiorari generally see Certiorari 
Midi 80 

60. Calhoun y. Flynn, (Ariz.) 289 
P. 157; First Nat. Bank v. Board of 
Tax Com’rs of State of Michigan, 234 
N.W. 154, 253 Mich. 98; Equitable & 
Central Trust Co. v. Common Council 
of City of Detroit, 234 N.W. 154, 253 
Mich. 97; First Nat. Bank v. Com- 
mon Council of City of Detroit, 234 N. 
W. 151, 253 Mich. 89. See also Man- 


§ 421. 

; Wey v. Salt Lake City, 101 P. 
881, 35 Utah 504. See also Cancel- 
lation of Instruments 9 C.J. p_ 1154; 
Quieting Title § 51. 

62. See infra § 427. 

63... Jamaica, ete... Road . Co. vy. 
Brooklyn, 25 N.E. 476, 123 N.Y. 375; 
Washington Heights M. E. Church y. 
New York, 20 Hun (N.Y.) 297. 

64. Dyer v. Mobile Branch Bank, 
14 Ala. 622. See also Trespass to Try 
Title [38 Cyc 1191]: 

65. Indianapolis v. Langsdale, 29 


Institution, 28 Pa.Super. 421 [aff 63 
A; 420, 214 Pa. 138]. 

68. Elmwood Cemetery Co. y. Peo- 
ple, 68 N.E. 500, 204 Ill. 468. 

69. Young Women’s Christian 
Ass’n of New York City v. City of 
New York, 220 N.Y.S. 365, 220 App. 
Div. 49; Young Women’s Christian 
Ass’n of City of New York v. City of 
New York, 216 N.Y.S. 248, 217 App. 
Div. 406 [aff 157 N.E. 858, 245 N.Y. 


562]. 

Young Women’s Christian As- 
sociation vy. New York, 220 N.Y.S. 365, 
220 App.Div. 49. 

71. Congregation Gedulath Morde- 
cai v. City of New York, 238 N.Y.S. 
525, 135 Misc. 823. 

72. People ex rel. Masonic Hall 
Ass’n of Saratoga Springs v. White, 
214 N.Y.S. 390, 126 Misc. 661 [aff 217 
N.Y.S. 657, 218 App.Div. 38]. 

73. Failure to list or return prop- 
erty as waiver See Supra § 423. 

74 See supra § 424. 

75. See supra § 394. 

76. Calhoun y. Flynn, (Ariz.) 289 
P. 157; Baltimore Steam Packet Co. 
v. City of Baltimore, 155 A. 158, 161 
Md. 9; Jamaica, etc., R. Co. v. Brook- 
lyn, 25 N.E. 476, 123 N.Y. 375; Foster 
v. Tp. of St. Joseph, 12 Ont.W.N. 38. 

77. People v. City of Toulon, 133 
N.E. 707, 300 Ill. 408; In re Borden, 
70 N.H. 310, 208 Tl. 369; Rosehill 
Cemetery v. Kern, 35 N.E. 240, 147 Ill. 
483; Illinois Cent. R. Co. v. Hodges, 
113 Ill. 323 [dist Preston v. Johnson, 
104 Ill. 625]; Peoria Fair Assoc. v. 
People, 111 Ill. 559; Meridian vy. Phil- 
lips, 4 So. 119, 65 Miss: 362; Conn y. 
Jones, 152 N.E. 897, 115 OhioSt. 186. 


Lae Preston v. Johnson, 104 Til, 
79. Taylor Bros, Iron Works Co. 


Be pee Orleans, 11 So. 3, 44 La.Ann. 


—A circuit court of the United States 
has no jurisdiction to enjoin the, col- 
lection of taxes from a railroad com- 
pany, where distinct assessments in 
Separate counties, no one of which 
amounts to two thousand dollars, and 
for which in case of payment under 
protest separate suits must be 
brought to recover back the taxes 
paid, are joined and make an aggre- 
gate of over two thousand dollars. 
Northern Pac. R. Co. v. Walker, 13 S, 
Ct. 650, 148 U.S. 391, 37 L.Hd. 494 [rev 
47 F. 681]. 

83. U.S.—South Univ. vy. Jetton, 
155 F. 182 [rev on other grounds 28 
S.Ct. 375, 208 U.S. 489, 52 L.Hd. 584]; 
Bailey v. Atlantic, ete., R. Co., 2 F. 
Cas.No.. 732; 3 Dill. 22. 

Colo.—Colorado Farm, etc., Co. v. 
Beerbohm, 96 P. 448, 43 Colo. 464. 

Ill.—Moline Water Power Co. -y. 
Cox, 96 N.H. 1044, 252 Ill. 348; Rose- 
hill Cemetery Co. v. Kern, 35 N.E. 240, 
147 Ill. 483; Illinois Cent. R. Co. v. 
Hodges, 113 Ill. 323; McDonough 
County v. Campbell, 42 Ill. 490. 

Iowa.—Smith y. Osburn, 5 N.W. 
681, 53 Iowa 474. 

Ky.—Ryan v. City of Louisville, 
118 S.W. 992, 183 Ky. 714, 

La.—Taylor Bros. Iron Works’ Co. 
ep Orleans, 11 So. 3, 44 La.Ann. 

Mich.—Webb Academy v. Grand 
Rapids, 177 N.W. 290, 209 Mich. 523. 

Mo.—Mechanics’ Bank vy. Kansas 
City, 738 Mo. 555, 

Mont.—Northern Pac. R. Co. v. Car- 
anid) wees 4b oc NUO Mtoe 

N.Y.—Attna Ins. Co. v. New York, 
47 N.E. 593, 1538 N.Y. 331; Congrega- 
tion Shaarai Tephila v. New York, 53 
How.Pr. 213. 

Ohio.—Matheny vy. Golden, 5 Ohio 
St. 361. 

Pa.—Bell Tel. Co. vy. Harrisburg 


For later cases, developments and changes in the law. see Annotations, same title and section number, 


§§ 427-429] 


provided there is no other adequate remedy,** and 
provided complainant will do equity by tendering or 
offering to pay such taxes as he admits to be due.®5 - 
However, equity will not enjoin the collection of a 
tax where the petitioner failed to set up an exemp- 
tion by way of defense in an action brought to re- 
cover the tax,*® or in the absence of a showing 
of irreparable damage resulting from the threat- 
ened act,** or where it is shown that some portion 
Nor will equity enjoin 
the collection of an entire tax merely because, in 
determining the valuation of an aggregate proper- 
ty, some exempt property may have been ineluded 


of the property is taxable.’§ 


as a factor.®® 


[§ 428] 4. Pleading. One who claims an exemp- 


School Dist., 40 Pa.Co. 50; St. Mary’s 
Gas Co. v. Elk County, 15 Pa.Co. 411; 
Scranton City Guard Assoc. v. Scran- 
ton, 1 Pa.Co. 550; Steinman v. Lan- 
easter, 2 Lanec.Bar Sept. 8, 1870. 

Tex.—Campbell v. Wiggins, 20 S.W. 
730, 2 Tex.Civ.App. 1 [aff 21 S.W. 599, 
85 Tex. 424 and 22 S.W. 993]. 

Ont.—Foster vy. St. Joseph Tp., 12 
Ont.W.N. 38. 

{a] Enjoining delivery of deed.— 
Where plaintiff's lands are exempt 
from taxation he may maintain a suit 
in equity to enjoin the dslivery of a 
deed pursuant to a sale of the land 
for taxes and to restrain the purchas- 
er from transferring the certificate 
of sale. Congregation Shaarai Tephi- 
sin New York, 53 How.Pr. (N.Y.) 

84 City Council 
Timmerman, 227 F. 171 [aff 233 F. 
216, 147 C.C.A. 222]; Hoboken Land, 
ete., Co. v. Hoboken, 31 N.J.Eq. 461; 
Davis v. Santa Rosa Infirmary, (Tex. 
Civ.App.) 220 S.W. 125. 

[a] To prevent cloud on title.— 
Where the assessment of waterworks 
property of a city will create an ap- 
parent. lien thereon and a cloud on 
the title in case the city should wish 
to contract for an improvement of the 
property or to sell it before litigation 
by the ordinary methods to determine 
whether the property is exempt, equi- 
ty will interfere by injunction to pre- 
vent the threatened cloud. Ryan v. 
Louisville, 118 S.W. 992, 133 Ky. 714. 

{b] Exemption of piers from tax- 
ation, after year in which used for 
war purposes, will not be determined 
in federal equity suit, in view of 
adequate legal remedies under state 
laws, but the court will enjoin mu- 
nicipal taxation of piers for year in 
which used by federal government 
for war purposes to avoid delay and 
increased expense in useless appeal 
to state tribunals. U. S. v. City of 
Hoboken, N. J., 29 F.(2d) 932. 

85. Northern Pac. R. Co. v. Walk- 
er, 47 F. 681 [rev _on other grounds 
13 S.Ct. 650, 148 U.S. 391, 37 L.Ed. 
494]; Louisville v. Louisville Bd, 
of Trade, 14 S.W. 408,-90 Ky. 409, 12 
Ky.L. 397, 9 L.R.A. 629. 

86. Utah, etc, R. Co. v. Crawford, 
1 Idaho 770. 

Effect of failure to exhaust statu- 
tory remedy for establishment of ex- 
emption see supra § 426. 

87. See case infra this note. . 

[a] Calling town meeting to vote 
on rescinding manufacturing compa- 
ny’s exemption from taxation held 
not to authorize injunctive relief, 
where the company had a vested con- 
tract right in its exemption and the 
threatened rescission would be inef- 
fective because illegal. Rixford Mfg. 
Co. v. Town of Highgate, 144 A. 680, 
LOZ WVitie 

88. Laymen’s Week-End Retreat 
League of Philadelphia v. Butler, 83 
Pa.Super. 1; Christian Ass’n of Uni- 
versity of Pennsylvania v. City of 
Philadelphia, 75 Pa.Super. 516; Davis 
vy. Santa Rosa Infirmary, (Tex.Civ. 
App.) 220 S.W. 125. 
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tion from taxation must allege all facts necessary 
to establish the claim;®° and in a suit for equitable. 
relief must allege all facts necessary to show the 
existence of the exemption and his right to the re- 
hef demanded;*®! but it is not necessary to refer 
to the exact section of the exemption statute under 
which the exemption is claimed if an allegation is 
made in general terms that exemption is claimed 
under the constitution and statutes of the state.®2 - 
[§ 429] 5. Burden of Proof. One claiming in any 
form of action or proceeding that his property is 
exempt from taxation must offer in proof facts and 
circumstances in support of his claim,®? and upon 


him rests the burden of establishing the exemption®# 


89. Huck v. Chicago, ete., R. Co., 
86 Ill. 852; Louisville v. Louisville 
Bd. of Trade, 14 S.W. 408, 90 Ky. 409, 
12. Ky.L..397,.9 LRA. 629. 

90. Ark.—Cairo, ete, R. Co v. 
Parks, 32 Ark. 131. 

Ind.—Indianapolis v. Langsdale, 29 
Ind. 486. . 

Towa.—Nugent v. Dilworth, 63 N.W. 
448, 95 Iowa 49. 

Ohio.—Humphreys v. Little Sisters 
of Poor, 7 OhioDec. (Reprint) 194, 1 
Cince.L.Bul. 286 [rev 29 OhioSt. 201]. 

Tex.—City of San Antonio v. Young 
Men’s Christian Ass’n, (Civ.App.) 285 
S.W. 844; Campbell v. Wiggins, 20 S. 
W. 730, 2 Tex.Civ.App. 1 [aff 21 S.W. 
599, 85 Tex. 424, and 22 S.W. 993]. 

91. Louisville vy. Louisville Bd. of 
Trade, 14 S.W. 408, 90 Ky. 409, 12 Ky. 
£25397)? Seb RiAcs 6295 sCampbellinv. 
Wiggins, 20 S.W. 730, 2 Tex.Civ.App. 
1 [aff 21 S.W. 599, 85 Tex. 424, and 
22 S.W. 993]. 

{a] Sufficiency of allegations.— 
(1) A petition to enjoin the levy of 
taxes on property only a part of which 
is exempt must show to what extent 
the property is exempt. Louisville v. 
Louisville Bd. of Trade, 14 S.W. 408, 
90 Ky. 409, 12 Ky.L. 397, 9 L.R.A. 629. 
(2) Under a statute exempting prop- 
erty devoted to religious purposes on 
condition that the deeds to such prop- 
erty shall have been previously re- 
corded, one seeking to enjoin the sale 
of such property for taxes must al- 
lege that the deeds have been record- 
ed. Nugent v.. Dilworth, 63 N.W. 
448, 95 Iowa 49.» (3) A petition in an 
action to enjoin the collection of tax- 
es on money earned by a consolidat- 
ed railroad company must show that 
it was earned on that part of the 
road exempt from taxation. Camp- 
bell v. Riviere, (Tex.Civ.App.) 22 S.W. 
993; Campbell v. Wiggins, 20 S.W. 
730, 2 Tex.Civ.App. 1 [aff 21 S.W. 599, 
85 Tex. 424, and 22 S.W. 993]. (4) 
In a suit to enjoin the collection of 
taxes on the ground that the proper- 
ty was exempt from taxation by rea- 
son of the fact that the statute im- 
posed a gross earnings tax in lieu 
of other taxation, plaintiff must al- 
lege a payment or tender of the gross 
earnings tax. Northern Pac. R. Co. 
v. Walker, 47 F. 681 [rev on other 
grounds 13 S.Ct. 650, 148 U.S. 391, 37 
L.Ed. 494]. : 

92. School of Domestic Arts and 
Science y. Carr, 153 N.B. 669, 322 Ill. 


562. 
93. People v. James Millikin Uni- 
versity, 163 N.E. 3138, 331 Ill. 559; 


Board of Trustees of Blair Academy 
v. State Board of Taxes and Assess- 
ment, 146 A. 912, 106 N.J.Law 556 [aff 
141 A. 789, 6 N.J.Mise. 498]. 

{a] Declarations of claimant held 
not sufficient.—Where a railroad is 
exempt from taxation on such proper- 
ty as is necessary for carrying out 
its corporate purposes, a mere decla- 
ration under oath of an officer of the 
company that certain property is nec- 
essary will not entitle the company 
to the exemption, but the judgment 
of the court must.be passed upon the 


but in thé case of property which it is the estab- 


question of nevessity in each case un- 
der the facts adduced to show the 
purposes to which the property is 
devoted. Camden, etce., R., etc., Co. v. 
Woodruff, 36 N.J.Law 94. 

94. U.S.—Western Funeral 
Ass'n y. Hellmich, 2 F.(2d) 367. 

Ariz.—Calhoun v. Flynn, 289 P. 157. 

.Cal.—Mt. Olivet Cemetery Ass’n vy. 
City and County of San Francisco, 
(Apn.) 284 P. 509 [Lop superseded 295 
P. 813]; Cypress Lawn Cemetery 
Ass’n y. City and County of San Fran- 
cisco, (Apnp.) 284 P. 506. 

Idaho.—Bistline v. Bassett, 272 P. 
696, 47 Idaho 66, 62 A.L.R. 323; Swank 
v. Sweetwater Irr., ete., Co., 98 P. 
297, 15 Idaho 353. 

Ill.—People v. James Millikin Uni- 
versity, 163 N.B. 313,: 38381 Tll. 559; © 
People v. University of Illinois, 159 N. 
EK. 811, 328 Ill. 377; People v. Alpha 
Pi of Phi Kappa Sigma Educational 
Ass’n of University of Chicago, 158 
N.E. 218, 326 Ill..578, 54 A.L2R. 1376; 
People v. Elmwood Cemetery Co., 148 
N.&. 273, 317 Til. 547; People v. Thom- 
as Walters Chapter of Daughters of 
American Revolution, 142 N.E. 566, 
311 Ill. 304; Knox College v. Board of 
Review of Knox County, 139 N.E. 56, 
308 Ill. 160, 35 A.L.R. 1041; Oak Ridge 
Cemetery Corporation.v. Tax Commis- 
sion, 132 N.E. 553, 299 Ill. 430; Mon- 
ticello Seminary v. Board of: Review 
of Madison County, 94 N.E. 938, 249 
Ill. 481; Trustees of Monticello Sem- 
inary v. Board of Review of Madison 
County, 90 N.E. 178, 242 Ill. 477; Peo- 
ple v. Ravenswood Hospital, 87 N.E. 
305, 238 Ill. 187; Sholl v. People, 61 
N.E. 1122, 194 Ill. 24; Rosehill Ceme- 
tery Co. v. Kern, 35 N.B. 240, 147 Ill. 
483; Illinois Cent. R. Co. v. People, 
6 N.E. 451, 119 Til. 137; People v. Il- 
linois Cent. R. Co., 6 N.E. 469, 119 Ill. 


83. 

Ind.—Barr v. Geary, 142 N.H. 622, 
82 Ind.App. 5; La Fontaine Lodge, 
No. 42, I. O. O. EF. v. Eviston, 123 N.E. 
468, 71 Ind.App. 445. } 

Iowa.—Bednar v. Carroll, 116 N.W. 
315, 1388 Iowa 338; Nugent v. Dil- 
worth, 63 N.W. 448, 95 Iowa 49. 

Kan.—Lawrence Business. College 
v. Bussing, 23] P. 1039, 117 Kan. 436; 
State v. Holcomb, 106 P. 1030, 81 Kan. 
879, 28 L.R.A.N.S. 251. 

Ky.—John Ross & Co. v. Board of 
Sup’rs of Daviess County, 217 S.W. 
677, 186 Ky. 589. 

La,—Methodist Episcopal Church 
South v. New Orleans, 32 So. 101, 107 
La. 611; Benedict vy. New Orleans, 
11 So. 41, 44 La.Ann. 793; Ivens, etc., 
Mach. Co. v. Parker, 8 So. 399, 42 La. 
Ann. 1103; Bakewell v. Police Jury, 
20 La.Ann. 334. 

Mass.—W heaton College v. Town of 
Norton, 122 N.W. 280, 232 Mass. 141; 
Sullivan y. Town of Ashfield, 116 N.B. 
565, 227 Mass. 24; Babcock v. Leopold 
Morse Home for Infirm Hebrews & 
Orphanage, 114 N.E. 712, 225 Mass. 
418; Boston Lodge, No. 10, B. P. O. E., 
vy. City of Boston, 104 N.E. 453, 217 
Mass. 176. ; 

Mich.— Webb Academy v. City of 
Grand Rapids, 177 N.W. 290, 269 Mich. 


Ben. 


° 


412 [61 C.J.] 


lished poliey of the state to exempt,®® the presump- 
tion favors the exemption, and the burden is on 
the government to establish the taxability of the 


property it seeks to reach.?® 


[§ 430] 6. Admissibility and Sufficiency of Evi- 
dence. The rules governing admissibility®? and suf- 
ficiency®® of evidence generally are applicable to 
actions in which enforcement of a claim of exemp- 


tion is sought. 


Clear and satisfactory proof of all the facts and 
circumstances essential to the existence of the par- 
under consideration 


ticular exemption 
sary.°® 
[§ 431] 7. Hearing and Trial. 


taxpayer’s objections, the issues are limited to the 
written objections filed and the points thereby 


523; St. Joseph’s Church v. /City of 
Detroit, 155 N.W. 588, 189 Mich. 408; 
Michigan Sanitarium, etc., Assoc. v. 
mae Creek, 101 N.W. 855, 138 Mich. 

76 

Miss.—Board of Sup’rs of Bolivar 
County v. Merck & Alston, 120 So. 
839, 158 Miss. 346; New Standard 
Club v. McRaven, 71 So. 289, 111 
Miss. 92, Ann.Cas.1918E 274; Yazoo, 
etc., R. Co. v. Adams, 32 So. 937, 81 
Miss. 90. 

Mo.—State ex rel. St. Louis Young 
Men’s Christian Ass’n v. Gehner, 11 
S.W.(2d) 30, 320 Mo. 1172. 

Mont. —Northern Pac. .Ry. ‘Co: v. 
Mijelde, 137 P. 386, 48 Mont. 287; Hale 
v. Jefferson County, ai he ee 973, 39 
Mont. 137. 

Neb.—Mt. Moriah Lodge, No. 57, A. 
F. & A. M., Syracuse, Neb., v. Otoe 
County, 162 N.W. 639, 101 Neb. 274. 

N.H.—Quinn v. Guaranty Trust 
@o., 1384 A."45, (82, NJE, 3925 St. uPaul’s 
Church v. City of Concord, ThA. 8981, 
75 N.H. 420, 27 L.R.A.N.S. 910, Ann. 
Cas.1912A 350. 

N.J.—Young Women’s’ Christian 
Ass’n of Harvey Cedars v. Pelham, 
153 A. 397, 9 N.J.Mise. 196 [aff (Err. 
&App.) 158 A. 544]. 

e N.Y.—People v. Reardon, 77 N.E. 
‘970, 184 N.Y. 481, 112 Am.S.R. 628, 
8 L.R.A.N.S. 314 [aff 27 S.Ct. 188, 204 
U.S. 152, 51 L.Ed. 421]; Roosevelt 
Hospital v. New York, 84 N.Y. 108 [aff 
18 Hun 582]; People ex rel. Board of 
Com’rs for Improvements on Great 
Chazy River v. Sancomb, 251 .N.Y.S. 
607, 233 App.Div. 29; People ex rel. 
300 Park Avenue v. Goldfogle, 233 N. 
W.S.- 102, 225 App.Div. 356 [aff 209 N. 
Y.S. 14, 124 Misc. 422]; People ex rel. 
Board of Foreign Missions of M. E. 
Church v. Board of Assessors of City 
of Yonkers, 202 N.Y.S. 50, 207 App. 
Div. 151 [rev on other ground Board 
of Foreign Missions of Methodist 
Episcopal Church v. Same, 154 N.E. 
816, 244 N.Y. 42]; Jamaica, etc., Road 
\v. Brooklyn, 1 N.Y.S. 830, 49 Hun 609 
[aff 25 N.E. 476, 123 N.Y. 375]; Pros- 
ser v. Secor, 5 Barb. 607; Congrega- 
tion Gedulath Mordecai v. City of 
New York, 238_N.Y.S. 525, 135 Misc. 
823; People ex rel. Walcott v. Park- 
er, 146 N.Y.S. 753, 84 Misc. 534.. 

Pa.—Commonwealth v. Sunbeam 
Water Co., 130 A. 405, 284 Pa. 180; 
Com. v. Westinghouse Air Brake Co., 
24 A. 1111, 1113, 151 Pa. 276; Mercers- 
burg College v. Poffenberger, 33 Pa. 
Co. 147; Delaware County v. Sisters 
of St. Francis, 2 Del.Co. 149. 

S.D.—Dakota Lodge No. 1, I. O. O. 
‘F. v. Yankton County, 223 N.W. 330, 
‘54 S.D. 402 [adhered to on reh 228 N. 


W. 238]. 

Tenn.—State v. Waggoner, 35 S.W. 
(2d) 389, 162 Tenn. 172; South Nash- 
ville St. R. Co. v. Morrow, 11 S.W. 
348, 87 Tenn. 406, 2 L.R.A. 853. 

Tex.—McCallum vy. Associated Re- 
‘tail Credit Men of Austin, (Commn. 
App.) 41 S.W.(2d) 45 [rev (Civ.App.) 
26 S.W.(2d) 715]; Texas Employers’ 
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raised.? 


mitted, the right 


Instructions. 


Questions of law and fact. 
facts and circumstanees upon which the right to 
the exemption claimed depends is ordinarily a ques- 
tion of fact;? but where the facts are shown or ad- 


[§§ 429-434 


The existence of the 


to the exemption claimed is a ques- 


tion of law for the court. 


Under a statute conditioning the 


grant of an exemption to an institution on the rela- 


is neces- 


tive value of its property devoted to a particular 
use to other property of the exemptioner not so 
used, a request‘for instruction on cash market value 


may be construed with the court’s memorandum giv- 


In a hearing on 


5 S.W.(2d) 614; Trinity Methodist 
Episcopal Church y. City of San 
Antonio, (Civ.App.) 201 S.W. 669. 

Utah.—In re Osgood’s Estate, 1738 
P. 152, 52 Utah 185, L.R.A.1918E 697. 

B.C.—In re Sisters of Charity, 15 
B.C, 344, 44 Can.S.C. 29. 

95. See supra § 396. 

96. See caSes infra this note. 

[a] In case of water improvement 
districts, claiming exemption of its 
property as “public property used for 
a public purpose,” it has been held 
that any doubt should be resolved in 
its favor. Bexar-Medina-Atascosa 
Counties Water Improvement Dist. 
No. 1 v. State, (Tex.Civ.App.) 21 S. 
W.(2d) 747. 

[b] If any part of capital of man- 
ufacturing company is not primarily 
employed in a manufacturing busi- 
ness, the burden is on the comamon- 
wealth seeking to tax it to show what 
part is not so employed. Common- 
wealth v. Filbert Paving & Construc- 
tion! :Co.,. 78) As3104,..229'-Pay 231% 

97. See Evidence §§ 89-162. 

[a] Evidence held admissible.— 
(1) Oral evidence .to show value of 
machinery. Kentucky & West Vir- 
ginia Power Co. v. Holliday, 287 S. 
W. 212, 216 Ky. 78. (2) Ownership of 
property in violation of charter 
rights. Gunter v. City of Jackson, 94 
So. *842)" 130 Miss, 686)" 27-24. EER. 
1048. (3) Statute under which claim- 
ant was incorporated and its by-laws 
subsequently adopted, as well as its 
certificate of incorporation. Cor- 
poration of Yaddo v. City of Saratoga 
Springs; .214 UNiy.S.4 523," 216° App: 
Div. 1. 

[b] Evidence held not admissible. 
—(1) Method of its bookkeeping and 
the administration of the institution’s 
affairs. State v. Carleton College, 
191 N.W. 400, 154 Minn. 280. (2) 
Opinions of witness not qualified as 
expert. Atlanta Masonic Temple Co. 
v. City of Atlanta, 133 S.E. 864, 162 
Ga. 244. 

98. See Evidence §§ 1730-1806. 

[a] Evidence of exemption held 
sufficient.—(1) That failure to make 
return to assessors was not willful. 
Wheaton College v. Town of Norton, 
122 N.E. 280, 232 Mass. 141. (2) That 
land was used in good faith for agri- 
cultural purposes. La Grange v. 
Skiff, 152 N.W. 486, 171 Iowa 1438. (3) 
That property was devoted to hospi- 
tal purposes for charity. Board of 
Com’rs of Tulsa County vy. Sisters of 
the Sorrowful Mother, 283 P. 984, 141 
Okl. 32; Corporation of Sisters of 
Mercy v. Lane County, 261 P. 694, 123 
Or. 144; Scott v. All Saints Hospital, 
(Tex.Civ.App.) 203 S.W. 146. (4) 
Transfer of property to trustees for 
charitable uses before the date of as- 
sessment. Boyce v. Sumner, 124 A, 
853, 9b 47 8: > 

THT Evidence of exemption held 
moe sufficient.—(1) Agreement to ex- 

pt. Piper v. Town of Meredith, 139 


Ins. Ass’n v. City of Dallas (Civ. App.) See 594, 83 N.H. 107, 55 ALR. 148. 


western Osteopathic 


ing’ reasons for denying the request,* and where the 
memorandum is construed to indicate that the court’s 
action was based upon its consideration of the value 


(2) Charitable character of Odd Fel- 
lows lodge. Dakota Lodge No. 1, I. 
O. O. F. v. Yankton County, 223 N.W. 
330, 54 S.D. 402 [adhered to on reh 
228 N.W. 238]. (3) Charitable use. 
Appeal of Scottish Rite Bldg. Co., 
182 N.W. 574, 106 Neb. 95, 17 A.L.R. 
1020; Mt. Moriah Lodge, Ne Gy (OR Ne Oe 
& A. 'M., Syracuse, Neb., Otoe Coun- 
ty, 162 N.w. 639, 101 Nob. 274. (4) 
Dedication of school property to pub- 
lic use. Pomfret School v. Town of 
Pomfret, 136 A. 88, 105 Conn. 456. 
(5) Extent of meeting place of mis- 
sionary society. Ferry Beach Park 
Ass’n of Universalists v. City of Saco, 
142 A. 65, 127 Me. 136, 

99. Southern California Telephone 
Co. v. State Board of Equalization, 
(Cal.) 259 P. 47; Pacific Telephone & 
Telegraph Co. . (State Board of 
Equalization, (Cal.) 259 P. 42; Swank 
v. Sweetwater Irr., etc., Co., 98 P. 297, 
15 Idaho 353; Smith v. Board of Re- 
view of Carroll County, 136 N.E. 787, 
305 Ill. 38; People v. Ravenswood 
Hospital,:87 .N.E.,/305,..238 Ii. 1375" 
Delaware County v. Sisters of St. . 
Francis, 2 Del.Co. (Pa.) 149. See also 
cases supra note 98. 

[a] Evidence held sufficient: (1) 
To make a prima facie case of right 
to soldier’s exemption. White vy. 
Marion, 117 N.W. 254, 139 Iowa 479. 
(2) To show that certain railroad 
property was exempt within the ap- 
plication of a statute as essential to 
the carrying out of the corporate 
purposes of the company. State v. 
Binninger, 42 N.J.Law 528. 

[b] Evidence held not sufficient.— 
Previous exemption of property is not 
sufficient to establish exemption for 
a particular year. Webb Academy v. 
Gene Rapids, 177 N.W. 290, 209 Mich. 


1. People v. University of Illinois, 
159 N.E. 811, 328 Ill. 377. 

2. Idaho.—Swank v. Sweetwater 
Irr:;, ete. 'Co,9 38 ae u29 75 15) idahovsss. 

Ill.—People yv. Illinois Cent. R. Co., 
6 N.B. 469, 119 Ill. 83. 

Md.—Schluderberg v. Cay of Balti- 
more, 135 A. 412, 151 Md. 603. 

Okl.—Board of Equalization of 
Carter County v. Carter Oil Co., 3 P. 
(2d) 816, 152 Okl. 99: Board of 
Com’rs of Garfield County v. Phil- 
lips University, 289 P. 720, 144 Okl. 
ce Board of Com’rs Ws Tulsa Coun- 

v., Sisters. of he Sorrowful 
Mother, 283 P. 984, 141 ‘Onl. 32; South- 
Sanitarium Vv. 
Davis, 242 P. 1033, 115 Okl. 296; Beta 
Theta Pi Corporation v. Board of 
Com’rs of Cleveland County, 234 P. 
354, 108 Okl. 78. 

Tenn. —State v. Waggoner, 35 S.W. 
(2d) 389, 162 Tenn. 172. 

3. People v. Illinois Cent. R. Co., 6 
N.E. 469, 119 Ill. 83; Webb Acade- 
ay Vv. City of Grand Rapids, 177 N.W 
290, 209 Mich. 523; City of Dallas v. 
State, (Tex.Civ. App. ).28 S.W.(2d) 937. 

4. Massachusetts General Hospital 
v. Inhabitants of Belmont, 124 N.E. 
21, 233 Mass. 190. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


a 


§§ 431-435] 


of the property to its present owner, independent 
of competition among other buyers, the denial of 
the request is erroneous.® 

[§ 432] 8. Judgment and Appeal. Judgment for 
claimant establishes his right to exemption for the 
current year only,® even though the grant of exemp- 
tion is for a period of years;? but it has been held 
that a judgment in favor of an exemption for a par- 
ticular year and “thereafter so long as owned and 
used” by the exempt person and for the designated 
purpose is res judicata in a subsequent suit for tax- 
es of a later year, after it has been established that 
there has been no change in the intervening period 
either in the use or ownership of the property.’ 
Where the proof establishes the taxable nature of 
the property generally but an interest therein which 
is exempt, the decree should cancel the assessment 
upon the property in so far as it affects the exempt 
interest,° and where the proof establishes the ex- 
empt nature of the property generally but a portion 
thereof which is taxable, the judgment may be that 
all the property is exempt except the land which 
is taxable, even though the evidence is not sufficient- 
ly clear to warrant an apportionment of the tax be- 
tween borough and township in which the property 
is loeated.+° 

Costs. Where the taxing officers have acted in 
good faith, they are not to be charged with the costs 
of any such proceeding, although it results in favor 
of the exemption elaimed.*! 

Appeal. While the method adopted in the judg- 
ment of the court below for division of property 
between the part taxable and the part exempt may 
not always be fitting as a general rule, yet if it 
is not inappropriate to the particular case, and if 
no injustice has been done to appellant, the order 
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appealed from will be affirmed.?2 ; 

[§ 433] I. Particular Exemptions—1l. In General. 
No individual or class of individuals is exempt from 
taxation in the absence of both constitutional and 
statutory provisions granting the privilege;!* nor 
does the fact that the owner of property is unknown 
and that the property is listed as belonging to a 
person unknown operate to exempt taxable prop- 
erty from taxation.t* In the framing of revenue 
laws which will promote the public interest,!* leg- 
islatures have sought in particular cases, either by 
exempting property in general of particular classes 
of taxpayers up to a small limited amount, or by 
exempting specifically certain kinds of property, 
to reward those who have served or are serving 
the state, to induce new industries to come into the 
state, or to prevent the burdens of taxation from 
falling oppressively on those least able to bear 
them.'® Being of purely constitutional or statu- 
tory origin,'’ particular exemptions from taxation 
may be claimed only with respect to such property? 
and by such persons!® as come within the terms of 
the constitution or statute creating them. An ex- 
emption granted to individuals or to classes of indi- 
viduals which is personal in its nature does not ex- 
tend to the family of the person exempt?°® or pass 
to one who acquires the property of such person by 
transfer.?1 \ : 

[§ 434] 2. Particular Individuals—a. “‘Taxpay- 
ers.’ Where personal property of a limited amount 
is granted to a “taxpayer” as such, a married wo- 
man is entitled to the exemption with respect to 
her own personal property even though her hus- 
band’s property has also been exempted under the 
statute.?? 


[§ 435] b. Ministers and Priests.2? Under early 


5. Massachusetts General Hospital 
v. Inhabitants of Belmont, supra. 

6. Shreveport Creosoting Co. v. 
Shreveport, 44 So. 325, 119 La. 637. 

7. See case supra note 6. 

Adjudging exemption for fu- 
ture years.—Where a corporation 
claimed to be exempt from local tax- 
es, as being a manufacturer of wood- 
en articles, under a constitutional 
grant of exemption to such manu- 
facturers, not only for the current 
year but for three years thereafter, it 
was held that a judgment recogniz- 
ing the right of exemption was er- 
roneous, as the court will not adjudge 
a corporation to be exempt from taxa- 
tion for future years, as _ conditions 
existing in one year may be entirely 
different in the next. Shreveport 
Creosoting Co. v. Shreveport, 44 So. 
$25) 119 Lia, 637. ; 

8. Peo. v. Omega Chapter of Psi 
Upsilon Fraternity, 167 N.E. 16, 335 
nO Dee wae 

9. Washelli Cemetery Ass’n v. 
King County, 292 P. 101, 158 Wash. 
599: 

10. Mercersburg College v. Mer- 
eersburg Borough, 53 Pa.Super. 388. 

11. Lehigh Valley R. Co. v. New- 
ark, 44 N.J.Law 323; People v. Peter- 
son, 31 Hun (N.Y.) 421; People ex rel. 
City of Oswego v. Board of Assessors 
of Town of Oswego, 134 N.Y.S. 177; 
State v. Jervey, 35 S.C.L. 304. 

12. Board of Home Missions and 
Church Extension of Methodist 
Episcopal Church v. City of Philadel- 
phia, 109 A. 664, 266 Pa. 405. 

13. Smith v. Macon, 20 Ark. 17. 

fa] Ieaseholds are not exempted 
by a statute providing that ‘real es- 
tate, or any interest therein, shall be 
listed in the county or district where 
situated against the owner of _ the 
first freehold estate therein.” Pur- 
cell v. City os Lexington, 216 S.W. 

99, 186 Ky. 381. 
: ff Citadel 


14. Gilliland v. Square 


Papen Church, 11 S.H. 684, 33 S.C. 


15. See supra § 382. 

16. See infra §§ 433-497. 

17. See supra §§ 383-393. 

18. See cases infra this note, and 
infra §§ 438-618. 

[a] Debts owed by taxpayer are 


not “debts” as that word is used in 
the statute exempting from taxation 
“debts” due for merchandise or oth- 
er articles of commerce or for Serv- 
ices, meaning debts due the taxpay- 
er, and not debts owed by him. State 
ex rel. W. K. Henderson Iron Works 
& Supply Co. v. Jeter, 92 So. 594, 151 
ha, OPA, 

[b] Imcomes are not within the 
regulative provisions of the constitu- 
tion specifying what ‘‘property” shall 
be exempt. Ludlow-Saylor Wire Co. 
v. Wollbrinck, 205 S.W. 196, 275 Mo. 


339. 


{c] Merchandise in storage in 
original package in commercial 
storage warehouse, declared exempt 


from taxation by statute, includes 
tobacco stored in a warehouse that is- 
sues receipts therefor and transacts 
its business for profit with the public. 
State v. Tiesberg, 220 N.W. 217, 196 
Wis. 419. 

19. See cases infra this note, and 
§§ 434-437. 

[a] Chief gardener of the Queen 
Victoria Niagara Falls Park, com- 
pelled to live in the park in a house 
furnished him by the government, isa 
tenant “in an official capacity’? with- 
in the meaning of the law taxing ten- 
ants of crown lands, ‘except a ten- 
ant occupying the same in an Official 
capacity under the Crown.” Re Oakes 
and Stamford Township, 58 Ont.L. 
624, [1926] 3 Dom.L.R. 102, 

[b] Negroes.—(1) In the light of 
the legislative history of an early 
statute exempting from taxation the 
personal and real estate of “persons 
of color,’ which shows that the ex- 


emption was designed aS a compensa- 
tion to those persons on whom the 
constitution of the state does not 
confer the privilege of the elective 
franchise, the court construed the 
statute to grant the exemption to 
those having a distinct, visible ad- 
mixture of African blood, and, spe- 
cifically, to quadroons or persons hay- 
ing one fourth negro blood (Johnson 
v. Norwich, 29 Conn. 407); (2) but 
property which had been deeded to 
a white person as trustee with dis-. 
cretionary power to use the net in- 
come therefrom for the support of 
negro beneficiaries was held not to 
be exempt, the negroes named having 
merely a contingent interest therein 
(Copp v. Norwich, 24 Conn. 28 

[ec] Owners of town lots are not 
persons “in the American bottom’ 
within the meaning of the act for the 
relief of certain persons in thé Ameri- 
can bottom and granting certain ex- 
emptions from taxation applying only 
to residents whose farms or improve- 
ments were submerged or whose crops 
were damaged or destroyed by the 
overflow of the Mississippi river. 
Wettig v. Bowman, 47 Ill. 17. : 

[dad] School districts maintaining 
eirculating libraries for benefit of 
schools are not exempt from the coun- 
ty library tax under a statute ex- 
empting from such tax library dis- 
tricts supporting public libraries. 
Redman v. Weisenheimer, 283 P. 363, 
102 Cal.App. 488. 


20. Crawford v. Burrell Tp., 53 Pa. 
219; Platt vy. Rice, 10 Watts (Pa.) 
352. 

21. See supra §§ 412-415. 

22. Morristown First Nat. Bank v. 
Morristown, 23 S.W. 975, 93 Tenn. 
208. 


Computation of exemptions limited 
in amount see supra § 411. 

23. Exemption of religious insti- 
tutions see infra §§ 551-571. °: : 

“Winister’ see Religious Societies. 
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statutes,24 and in one jurisdiction following a cus- 
tom in the absence of statute,?® ordained and set- 
tled ministers?® were entitled to exemption from 
taxes provided they met the conditions of the ex- 
emption statute. Under a statute granting to or- 
dained ministers the same exemptions as were given 
to stated ordained ministers of the gospel but under 
the same restrictions, ordination and settlement were 
the conditions precedent to the enjoyment of the 
privilege;27 but it was not necessary that the ex- 
-emptioner should be a minister of the gospel, au- 
thorized to administer the Lord’s Supper,?® or that 
the society over which he was settled should be un- 
der legal obligation to pay him a fixed salary ;°° 
nor was it fatal to his claim that the society over 
which he was installed divided into two societies 
provided he continued as the settled. minister of 
one;*° but if he was not ordained and settled but 
merely authorized to preach whenever he should 
see fit,?4 or even if he had been ordained and set- 
tled but was no longer settled,?? he was not entitled 
to the exemption. Under more recent statutes ex- 
empting ministers of the gospel from taxation to a 
limited amount, one who has been a minister but 
has withdrawn from active duties as such on ac- 
count of age and infirmity is still entitled to the 
exemption if he has not taken up any other occu- 
pation,?*? and where the statute exempts the real 
and personal estate of any minister or priest up 
to a limited amount, it is not necessary that the 
minister should have occupied his real estate to be 
entitled. However, under such statute, one who 
claims the exemption must offer affirmative proof 
that he is a minister or priest and that no deduction 
on account of the exemption was made from the as- 
sessment of his property.*® 

[§ 436] ¢c. Soldiers and Their Widows.** Stat- 
utes exempting the property of soldiers from taxa- 
tion, as in the case of other exemptions from taxa- 
tion,?? are construed strictly against the exemp- 
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[§§ 435-438 


tion.?8 Also a soldier’s exemption is personal and 
does not exempt the property of his wife,*® or the 
leasehold of his tenant;#® but where the statute is 
unambiguous and claimant brings himself clearly 
within its terms he is exempt.41 Under a statute 
giving soldiers an exemption of a stated amount 
unless the soldier or his wife owns property of an 
actual value stated, actual value has reference to 
market, not assessed, value,*? and a prima facie case 
in favor of the soldier’s claim is established by proof 
that his own. property does not exceed in actual val- 
ue the designated amount without proof as to ‘his 
wife’s property.*2 The exemption may be termi- 
nated under the terms of the statute granting it,** 
as in the case of the termination of an exemption to 
a soldier’s widow by her remarriage,*® or by re- 
peal,*® and a soldier’s exemption is not a vested 
property right which the constitution protects 
against repeal merely because his enrollment was 
induced thereby.*? 

[§ 437] d. Volunteer Firemen.*® The volunteer 
firemen of a village or city are held not entitled to 
exemption from county or state taxes under a stat- 
ute exempting from taxes in general terms where 
the statute, in connection with other statutes and 
in consideration of the fact that the county and the 
state were in no way benefited by the services of 
the firemen, is construed as having only local ap- 
plication and as referring only to exemption from 
loca] taxes.4? 

[§ 438] 3. Particular Private Property®°—a. 
Property Occupied as Home.°! Under a statute pro- 
viding that the tax on real property shall be collect- 
ed only on its value in excess of a stated amount 
in case the taxpayer shall occupy such real property 
as his home only, and further providing that the 
interest of every person in any property shall be 
separately assessed, a tenant owning real estate in 
common with others, ail of whom occupy it as their 
home, is entitled to a deduction of the full amount 


§§ 69-97. 
“Priest” 48 C.J. p 1346. 
24, See infra text and note 27, 


25. Kidder v. French, Smith (N. 
Hf) 155. 
[a] For historical statement of 


early custom and law in the New 
England states see Kidder v. French, 
Smith (N.H.) 155. 

26. “Ordained minister” 
ligious Societies § 72. 

“Settled minister” 
Societies § 74. 

27. Baldwin v. McClinch, 1 Me. 
102; Ruggles v. Kimball, 12 Mass. 
337. See Kidder v. French, Smith (N. 
H.) 155 (following rule of the text in 
ithe absence of statute). 

“Stated minister” see Religious 
Societies § 75. 

28. Baldwin v. McClinch, 1 Me. 102. 


see Re- 


see Religious 


29. Baldwin v. McClinch, supra. 

380. Gridley v.- Clark, 2 Pick. 
“(Mass.) 4038. 

A) Ruggles v. Kimball, 12 Mass. 
33T. 

S2. Kidder v. French, Smith (N. 
FA.) 155. 

33. People v. Peterson, 31 Hun (N. 
Y.) 421. - 

384. People v. Peterson, supra. 


$5. Prosser v. Secor, 5 Barb. (N. 
Y.) 607. 
36. Pensions and bounties see in- 
fra §§ 442-444, 
Exemptions from execution for 
debt: — 
Pensions and bounties see Exemptions 
§§ 128-130. 
Rersons in military or naval service 
see Exemptions § 59. 


pias ovis generally see Exemptions § 


37. See supra § 396. 

38. See case infra this note. 

_lfa] Tax exemption not estab- 
lished.—An exemption of soldier’s 
property from “levy or sale under or 
by virtue of any deed of trust or 
mortgage of any description what- 
ever’ does not extend the exemption 
to a sale to enforce a tax lien, the 
words “of any description whatever” 
being limited to liens created by deeds 
of trust and mortgages. Slane v. Mc- 
Carroll, 40 Iowa 61. 


wane Crawford v. Burrell Tp., 53 Pa. 
40. Kerr v. Martin, 12 Sask.L. 509. 
41. See cases infra this note. 
[a] Officer living within pre- 


scribed limits.—Under a statute ex- 
empting all personal property of of- 
ficers of the federal government liv- 
ing within prescribed limits from all 
state taxes, the residence of a feder- 
al officer, and not the place where he 
votes, determines his right to an ex- 
emption. Chauvenet v. Anne Arundel 
County, 3 Md. 259. ‘ 

[b] Soldier also head of family.— 
Under constitutional and statutory 
provisions granting an exemption of 
two hundred dollars to the head of 
a family and, in the same section of 
the statute, another exemption of two 
thousand dollars to a soldier who has 
had active service, a soldier who 
served in the World War, who is al- 
so head of a family, is entitled to both 
exemptions. Asplund y. Alarid, 219 
P. 786, 29 N.M. 129. 


42. See case infra this note. 

[a] Valuation of property.—Un- 
der the Iowa statute giving soldiers 
an exemption of eight hundred dol- 
lars unless the soldier or his wife 
owns property of the actual value of 
five thousand dollars, such property 
for the purpose of determining the 
right to the exemption should be tak- 
en at its actual and not at its assess- 
ed value, and in valuing his property 
all property owned by him should be 
included, whether it is subject to tax- 
ation or exempt, and) the value of a 
life estate should also be included. 
White v. Marion, 117 N.W. 254, 139 
Iowa 479. ‘ 

43. White v. Marion, 117 N.W. 254, 
139 Iowa 479. : 

44. See case infra note 45. 

45. Inhabitants of Town of Solon 
v. Holway, 157 A. 236, 130 Me. 415 
(holding that a widow’s exemption 
which has been terminated by her re- 
marriage does not revive on death of 
her second husband). . 

46. People v. Brooklyn Assessors, 
18 Hun _(N.Y.) 386 [aff 84 N.Y. 610]. 

47. People v. Brooklyn Assessors, 
supra. - 

48. Exempting from municipal 
Cede see Municipal Corporations § 

49. People v. Cahill, 74 N.E. 422, 
181 N.Y. 403. 

50. Exempt from municipal taxa- 
ber see Municipal Corporations § 


51. Necessity of occupancy for. 
gy rer has exemption see Homesteads 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 438-442] | 


of the exemption from the assessed value of his 
undivided interest.5* A statute exempting all real 
estate to the value of a stated amount used and 
owned as a homestead by any soldier does not ex- 
empt a lot owned by him and used for business pur- 
poses and separated from his other land owned an 

used as a homestead.53 2 

[§ 439] b. Household Goods and Furniture.°+ A 
statute exempting from taxation household furni- 
ture®® not exceeding a stated amount in value has 
been construed as applying to all furniture kept 
for use in the household, including that used in 
sleeping rooms occupied by boarders.®* <A statute 
exempting a number of specified articles “used and 
owned by each individual and family,” ineluding li- 
braries, has been held to exempt a law library, if 
it is owned by an individual.®? 

[§ 440] c. Crops and Other Products of Soil.°§ 
Statutes exempting growing crops from taxation 
have been construed as limited to plantings which 
produce but a single annual crop, and are held not 
to extend to perennial plants which produce annual 
crops for an indefinite number of years,°® as, for 
example, alfalfa,®® fruit trees,®! or to plants which 
require a number of years to mature.*? A statute 
exempting “crops grown in the year in which the 
assessment was made” restricts the exemption to 
crops raised in the same calendar year in which 
the assessment is made.®? ; 

Agricultural products while owned by producer. 
An exemption of agricultural products “while owned 
by producer” exempts the interest of a codwner of 
a crop grown on shares,®* or products in the hands 
of a codperative marketing association acting as 
agent of the producing members;®° but it does not 
exempt such products in the hands of a purchaser 
who is not shown to be an agent of the producer.*®® 
Where the original provision is amended by striking 
out “in hands of producers,” farm products in the 
hands of a purchaser are exempt.*? 

Agricultural products in hands of producer’s ven- 
dee. Exemption of the products of the soil in the 
hands of the producer and his immediate vendee ex- 
empts all products of the soil in the hands of the 
immediate vendee, even though produced outside the 

52. Wilson v. Kunewa, 29 Hawaii ; 
555. ture, is 

53. McConnell v. Lake Tp., 158 N. | crops.” 
W. 1, 191 Mich. 544. 

54, Exemption from execution for 63. 


debt see Exemptions §§ 64-67. -[a] 

55. “Household furniture” see 
Furniture § 7. 

56. ee v. Lawrence, 45 N.E. 751, 
167 Mass. 371. ; 

57. Patterson v. Grayling Tp. Bd. 
of Review, 83 N.W. 1031, 125 Mich. 64. 
126, 84 Am.S.R. 562. 79 Conn. 294; 


ing April. 
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from seven to fifteen years to ma- 
not exempt as 
Kuehn v. Antigo, 120 N.W. 
823, 139 Wis. 132, 131 Am.S.R. 1043. 
See case infra this note. 

Assessment year following.— 75. 
Tobacco grown in a given year is tax- 
able by assessment made the follow- 76. 
Burley Tobacco Growers’ 
Co-op. Ass’n v. City of Carrollton, 270 77. 
S.W. 749, 208 Ky. 270. 
Jackson v. Savage, 64 A. 737, 738. 
Riverside Irr. Co. v. 
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state,°* but not after they have left the hands of 
the immediate vendee,®® even though they may be 
in the hands of a domestie corporation which is not 
an agent, although it is a subsidiary, of the imme- 
diate vendee.*° Exemption of agricultural products 
in the hands of a. purchaser from the producer “for 
prompt shipment” does not exempt products in the 
hands of a purchaser for manufacture, even though 
prompt shipment of the manufactured article is 
intended." 

Articles manufactured from produce of state. An 
exemption of “articles manufactured from the prod- 
uce of the state” exempts produce of the state in the 
hands of the manufacturer in its raw state and in- 
tended for manufacture, as well as the manufactured 
article,“* unless, in violation of a constitutional pro- 
vision, it is in the hands of a manufacturer other 
than the immediate vendee of the producer;7? but 
it does not exempt articles manufactured from eat- 
tle, horses, sheep, and hogs, which, although grown 
within the state, are not produced or grown from 
or on the soil or found in the soil.74 

[§ 441] d. Tools and Implements of Trade.?5 A 
statute exempting from taxation the tools of a me- 
chanic to a limited amount is held to exempt the 
utensils and implements used by printers,’* although 
in some jurisdictions a printing press is not con- 
sidered a “tool” within the meaning of the statute ;77 
and a horse lawn mower‘® and an automobile truck, 
although used on the farm,‘’® have been held not to 
be “farming utensils” within the meaning of those 
words as used in the exemption statute. 

[§ 442] e. Pensions and Bounties*°—(1) In Gen- 
eral. Pension money received by the pensioner has 
been held, to be exempt from taxation under a stat- 
ute taxing eredits but excluding pension money 
therefrom,’! and, under a statute exempting from 
taxation all property exempt from execution, pen- 
sion money, being exempt from execution under an- 
other statute,8? is also exempt from taxation.®? 
Moreover, under some of the state and federal laws, 
the exemption from taxation is extended to real or 
personal property bought by or for the pensioner 
with his pension money,** and if the pension money 
formed only a part of the price, then the property 

73. Nashville Tobacco Works v. 
City of Nashville, 260 S.W. 449, 149 
Tenn. 551. Fr 

74. Neuhoff Packing Co. v. Sharpe, 
240 S.W. 1101, 146 Tenn. 293. 
Exemption from execution for 
debt see Exemptions §§ 78-87. 

Smith v. Osburn, 5 N.W. 681, 
53 lowa 474. 

Frantz v. Dobson, 2 So. 75, 64 
Miss. 631, 60 Am.R. 68. 


Sullivan v. Town of Ashfield, 
116 N.E. 565, 227 Mass. 24. 


“srowing 


emption of library of profession- | Louisiana Tax Commission, 92 So. 854, 79. Trull v. City of Lowell, 139 
ot anne from execution for debt see }]152 La. 186. N.E. 434, 245 Mass. 45. 
Exemptions § 89. 65. City of Owensboro v. Dark To- 80. Strict construction of statutes 
58. Crops generally see Crops 17] bacco Growers’ Ass’n, 300 S.W. 350,|see supra § 396. 


C.J. p 378. 222 Ky. 164. 
Exemption from execution for débt: 66. 
Crops see Exemptions § 71. 572, 166 La. 1. 
Farmers see Exemptjons § 52. 67. 
Fodder see Exemptions § 73. 
Food animals see Exemptions § 72. 68. 
Seed grains and farm stock see Ex- 
emptions § 88. | ; 
Work animals, vehicles, and harness 69. 
see Exemptions §§ 90-100. 
59. See cases infra notes 60, 61. 
60. Miller v. Kern County, 70 P. 
549, 187 Cal. 516. BS. 
61. Cottle v. Spitzer, 4 P. 435, 65 70. 
Cal. 456, 52 Am.R. 305 
62. See case infra this note. 7c 
[a] Growing ginseng, a plant, the 
roots of which are the marketable 72. 
and valuable part, and which require 


Tenn. 551. 


State v. 


Penick & Ford v. Ehret, 116 So. 


Clay County v. Hogan, 111 So. 83. 
373, 145 Miss. 857. 

Nashville Tobacco Works v. 
City of Nashville, 260 S.W. 449, 149 84. 


Morgan & Hamilton Co. v. City 
of Nashville, 270 S.W. 75, 151 Tenn. 
382; Nashville Tobacco Works v. City 
of Nashville, 260 S.W. 449, 149 Tenn. 


Nashville Tobaeco Works v. 
City of Nashville, supra. 

Tuscaloosa Cotton 
Seed Oil Co., 95 So. 52, 208 Ala. 610. 
Benedict v. Davidson County, 
67 S.W. 806, 110 Tenn. 183. 


81. Manning v. Spry, 96 N.W. 873, 
121 Iowa 191. 

82. See Exemptions §§ 128-130. 

People v.’ Williams, 36 N.Y.S. 
65, 90 Hun 501; People v. Wells, 31 
N.Y.S. 310, 10 Misc. 195. 
Rucker v. Merck, 159 S.E. 501, 
172 Ga. 793; People v. Feitner, 51 N.E. 
1002, 157 N.Y. 368 [aff 52 N.Y.S. 622, 
32 App.Div. 23]; Strong v. Walton, 
62 N.Y.S. 353, 47 App.Div. 114; Peo- 
ple v.. Reilly, 58 N.Y.S. 558, 41 App. 
Div. 378; People v. Williams, 36 N. 
Y.S. 65, 90 Hun 501; Toole v. Oneida 
County, 37 N.Y.S. 9, 16 Misc.°653, 37 
App.Div. 471, 25 N.Y.Civ.Proc. 267 [aff 
43 N.Y.S. 1160, 138 App.Div. 471, 4 N. 
y.Ann.Cas. 124]; People v. Williams, 
27 N.Y.S. 28, 6 Misc. 185. 
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is exempt to that extent,’® but only to that extent.*® 
However, in jurisdictions where pension money is 
exempt as being excluded from the statute taxing 
eredits,®? property purchased with pension money,*® 
or interest received on pension money loaned out 
by the pensioner®® has been held not exempt under 
another section of the statute. 

[§ 443] (2) Bounty Lands. Land granted as a 
bounty is not “land sold” within the meaning of a 
statute exempting from taxation for a limited pe- 
riod land sold by the United States within the 
state,°° and exemption of bounty lands in the hands 
of soldiers or their heirs does not exempt such lands 
in the hands of a soldier’s assignee;°! nor does ex- 
emption of such lands in the hands of a soldier dur- 
ing his life operate as an exemption of the land to 
his widow after his death.°®? 

[§ 444] (3) War Compensation and Insurance 
Moneys. The United States statute exempting from 
taxation war compensation and other government 
allowances for insurance, maintenance, and support 
of war veterans, which are “payable,” is construed 
as exempting such moneys from taxation only while 
they are under federal control, and not after the 
money has been paid to those entitled,®* and within 
the meaning of this rule it has been held that pay- 
ment to a guardian of minor children of a deceased 
war veteran is payment to those entitled.°* A for- 
tiori, property in which war compensation moneys 
have been invested after their receipt by the one 
entitled is not exempt.°® 

[§ 445] f. Money, Stock, and Credits®°°—(1) In 
General. A statute exempting a bank from taxation 
on its deposits does not exempt the depositor,®? even 
though the money deposited was exempt before it 
came into the depositor’s hands, provided there is 
no statute conditioning the exemption of money on 
the character of the source from which it is de- 
rived;°* and where the statute bases the exemp- 


[a] 
of a soldier with pension money re- 


Property purchased by widow 88. 
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Beers v. Langenfeld, 128 N.W. 
847, 149 Iowa 581. 
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tion of income on the character of the source from 
which it is derived, income not within the terms of 
the statute is not exempt.®® Stocks and bonds are 
exempt from taxation under the exception in the 
taxation statute except with reference to the partic- 
ular taxes within the terms of the exception to the 
exception clause, the capital tax and the tax on 
income from such stocks and bonds.t Conditional 
sales have been held exempt from taxation under 
a statute exempting “credits,”? but not exempt un- 
der a constitutional provision exempting ‘“mort- 
gages.”3 Annuities are exempt under a statute ex- 
empting noninterest or dividend bearing contracts, 
the annuity payments being distinct from payment 
of interest or profits. A commutation of taxes on 
annual profits under conditions specified in the stat- 
ute does not apply to profits of a business estab- 
lished less than a year.® 
[§ 446] (2) Mortgages. Where a statute re- 
quires that when any property is mortgaged the 
property and the mortgage shall be assessed as a 
unit and as of one value and as of the value of the 
property, and that the mortgage shall not be other- 
wise returned or assessed, the mortgagee is immune 
from taxation on his mortgage;’ but the immunity 
results from the legislative intent to free the mort- 
gaged property from double taxation, and does not 
constitute in any way an exemption from taxation 
or violate-the constitutional prohibition against all 
exemptions except those enumerated in the consti- 
tution among which mortgages were not included.® 
In other jurisdictions where mortgages are taxed 
and the statute exempts a “supplemental” mortgage | 
given to correct errors in the original mortgage on 
which the tax had been paid, a substituted or su- 
perseding mortgage executed to refund or discharge . 
a former mortgage, and not merely to correct er- 
rors in it, is not exempt,® and a mortgage on com- 
mingled real and personal property is not within the 


(2d) 883 [rev 16 F.(2d) 990]; Loring 
v. City of Beverly, 110 N.H. 974, 222 


ceived by her from the government 89. 


is exempt from taxation. People v. 
Williams, 27 N.Y.S. 23, 6 Misc. 185. 

[b] and purchased with money 
of a lunatic received as a pension 
from the United States is exempt 
from taxation, although the title is 
taken in the name of the committee 
of the lunatic. People v. Williams, 
36 N.Y.S. 65, 90 Hun 501. 

$5. Matter of Baumgarten, 57 N. 
Y.S. 284, 39 App.Div. 174; Worden v. 
Oneida County, 54 N.Y.S. 952, 35 App. 
Div. 206; Tucker v.' Utica, 54 N.Y.S. 
855, 35 App.Div. 173; McKibben v. 
Oneida County, 49 N.Y.S. 553, 25 App. 
Div. 361; Matter of Peek, 30 N.Y.S. 
59, 80 Hun 122; People v. Wells, 31 
N.Y.S. 310, 10-Misc. 195: 

[a] Mode of assessment.—Under 
the statute of 1897, which introduces 
a more stringent exemption with re- 
gard to property purchased with pen- 
sion money, such property is to be 
assessed in the first instance in the 
ordinary way, and the _ petitioner 
claiming the exemption must state in 
writing the facts including the 
amount of pension money used in the 
purchase. If this exceeds the as- 
sessed value of the property it is to 
be entered aS exempt, but if the 
amount is less than the assessed val- 
ue the property is exempt only to 
the extent of the amount of pension 
money used in the purchase. People 
v. Reilley, 47 N.Y.S. 742, 21 Misc. 363. 

86. Matter of Peek, 30 N.Y.S. 59, 
80 Hun 122; People v. Reilley, 47 N. 
¥.S. 742; 21 Misc. 363. 

87. See cases supra note 81, 


_ 


Bednar v. Carroll, 116 N.W. 
315, 138 Iowa 338. 

90. Ballance v. Tesson, 12 Ill. 326. 

91. Sands vy. Adams County, 11 
Iowa 577. f 
sage Platt v. Rice, 160 Watts (Pa.) 

93. State v. Board of Com’rs of 
Shawnee County, 294 P. 915, 132 Kan. 
233 [cert den 51 S.Ct. 648, 283 U.S. 
855, 75 L.Ed. 1462]. 

94. State v. Board of Com’rs of 
Shawnee County, supra. 

95. Lambert v.. Guilford County, 
158 S.E. 849, 201 N.C. 67; Martin v. 
Guilford County, 158 S.E. 847, 201 N.C. 
63, 76 A.L.R. 978. 

Inheritance tax see infra XXI. 

96. Cross references: 

Bonds and other obligations of feder- 
al government see infra § 460. . 
Money and chose in action exempt 
from execution for debt see Exemp- 

tions §§ 1383-135. 
era of federal officers see supra 

(fale 
ECM of credits see supra §§ 160-— 

97. Matter of Haight, 53 N.Y.S. 
226, 32 App.Div. 496. 

98. Dyer v. City of Melrose, 30 S. 
Ct..-410, 215.50 .S%594,)- 54 Eabid. 344" 

[a]. Money in bank, consisting of 
deposits by a naval officer of his sal- 
ary, is not exempt under a statute 
exempting the salary as such, the 
money ceasing to be salary as soon 
as it is received by the officer. Dyer 
v. City of Melrose, 30 S.Ct. 410, 215 
U.S. 594, 54 L.Ed. 341. : 

99. First Nat. Bank y. Buder, 8 F. 


Mass. 331. 

[a] Income derived from public 
utilities.—Income from national bank 
stock is not exempt under a statute 
exempting income derived from public 
utilities performing functions of na- 
tional government or those incident 
to the state or any political subdi- 
vision thereof. First National Bank 
v. Buder, 8 F.(2d) 883 [rev on anoth- 
er point 16 F.(2d) 990]. 

[b] “Property subject to tax” in a 
Statute exempting “income derived 
from property subject to taxaticn” 
is construed to mean not property 
susceptible to tax, but property which 
actually is rendered liable to taxa- 
tion under the law, and, in this sense, 
it was held that dividends were not 
exempt if derived from nontaxable 
shares of stock. Loring v. Beverly, 
110 N.E. 974, 222 Mass. 3381. 

1. State v. Wallace, 187 N.W. 728, 
48 N.D. 803. 

2. Ex parte State, 90 So. 896, 206 
Ala. 575 [den cert 90 So. 895, 18: Ala. 
App. 249]. 

‘3. Stillman v. Lynch, 192 P. 272, 56 
Utah 540, 12 A.L.R. 552. 

4 Town of Hartland y. Damon’s 
Hstate, (Vt.) 156 A. 518. 

ae Park Bank v. Wood, 24 N.Y. 93, 


6. Deductions of encumbrances on 
real property see infra § 808. 

7. Board of Com’rs of Washington 
vomuty. v. Murray, 208 P, 472, 71 Colo. 


8 Board of Com’rs of Washington 
County v. Murray, supra. 
9. People ex rel. Astor Trust Co. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 446-450] 


terms of a statute exempting mortgages on real prop- 
erty.?° 

[§ 447] g. Buildings and Improvements on Land.11 
Where the taxation laws make no provision for sep- 
aration of a building from the ground for taxation 
purposes, the exemption of a building on land ex- 
empts the land;*? but an exemption of hotels and 
additions thereto for a designated period after con- 
struction does not exempt furniture, fixtures, and 
equipment therein.1? A statute exempting new 
buildings for a stated period of years, where the 
new construction results in a public benefit, has been 
held constitutional,t* and new buildings within the 
terms of the statute are exempt for the statutory 
period,’® and, buildings not conforming to statutory 
requirements are not exempt.1® <A statute exempt- 
ing buildings in course of construction and not ready 
for occupancy is construed as treating the entire 
building as a unit for purposes of exemption, and a 
building only partially ready for oceupaney is ex- 
empt.1* Machinery used on land, but not affixed 
to it, is exempt under a statute exempting personalty 
from taxation.?§ 

[§ 448] h. Motor Vehicles.‘®° <A statute exempt- 
ing from the personal property tax motor vehicles 
on which registration and license fees have already 
been paid has been construed to apply to individual 
owners only, and not to dealers,?° even though deal- 
ers subsequently and within the year sell the auto- 
mobiles to individual purchasers who pay the indi- 
vidual owner’s registration and license fees there- 
on,?! subject, however to the modification contained 
in the terms of the statute that the motor vehicles 
on which the individual owner’s registration and 
license fees are taken out prior to a designated date 
in the year when the personal property tax is as- 
sessable, shall be exempt from such tax.?? In some 
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jurisdictions the law exempting motor vehicles on 
which the individual owner’s registration and license 
fees have been paid from the personal property tax 
excepts dealers therefrom in express terms,”? nor ean 
the dealer claim exemption on the ground of un- 
constitutionality of the classification, which, if it 
existed, could be cured only by uniformity of tax- 
ation, not by uniformity of exemption.?* 

[§ 449] i. Vessels in Overseas Trade. A vessel 
which had been engaged in overseas trade but which 
was sunk and sold as wreckage to new owners?® is 
not exempt from taxation under a statute exempting. 
vessels in overseas trade from taxation until it has ~ 
been raised and is again engaged in overseas trade,?® 
nor does the intention of the present owners to raise 
her and use her in overseas trade make the wreck- 
age exempt.?7 

[§ 450] 4. Public Property—a. In General. The 
immunity ‘of public property from taxation in the 
absence of constitutional and statutory exemption is 
treated elsewhere.?® Here is considered only ex- 
emptions of public property created, in express 
terms or by implication, by constitutional and stat- 
utory provisions.?® Public property is exempt by 
virtue of constitution or statute if within the terms 
of the provision exempting such property,®° and, in 
the ease of a statutory exemption, if not within 
the terms of a constitutional prohibition or restric- 
tion.*? Public ownership of the property and its 
use for a public purpose must both be established 
where the constitution or statute makes both essen- 
tial to its existenee,** use for a public purpose be- 
ing immaterial where public ownership is the sole 
requirement ;** but property is not exempt under 
these provisions if it is not public property,?+ or 
if it otherwise fails to meet the requirements of 


v. State Tax Commission, 160 N.Y.S. 
854, 174 App.Div. 320. 

10. Newark v. Merchants’ Ins.°Co., 
. 187, 55 N.J.Law 145. 
Exempt from municipal tax- 
see Municipal Corporations § 


12. State ex rel. Millis v. Fleming, 
204 S.W. 1085, 275 Mo. 509. 

13. Board of Sup’rs of Bolivar 
County v. Merck & Alston, 120 So. 
839, 153 Miss. 346. zn 

14. Mars Realty Corporation v. 
Sexton, 253 N.Y.S. 15, 141 Misc. 622. 

15. Mars Realty Corporation v. 
Sexton, supra. 

[a] Apartment house.—aA fifteen- 
story building, the ground floor of 
which was occupied by stores and a 
restaurant, the rest containing one 
hundred forty-one rooms, grouped 
into suites of from one to five rooms 
with bath, twenty per cent of the to- 
tal rooms being used temporarily by 
transients to derive an income there- 
from, pending attempts to lease for 
long terms, the building being with- 
out public rooms or public accom- 
modations, was an apartment house, 
and not a hotel, under a law exempt- 
ing from taxation new buildings for 
“dwelling purposes” exclusively, ex- 
cept “hotels.” People ex rel. Waitt 
Operating Co. v. Goldfogle, 201 N.Y.S. 
262, 121 Misc. 341 [aff 203 N.Y.S. 947, 
208 App.Div. 834]. 

16. See case infra this note. 

[a] Apartment house with mez- 
zanine floor occupied by business 
firms for business purposes is not 
exempt under statute exempting 
building used exclusively for dwell- 
ing purposes above ground floor. Peo- 
ple ex rel. 300 Park Avenue v. Gold- 
fogle, 233 N.Y.S. 102, 225 App.Div. 
356 [aff 209 N.Y.S. 14, 124 Misc. 422]. 
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17. People ex rel. Gleason v. Pur- 
dy, 166 N.Y.S. 480, 179 App.Div. 232 
[aff 119 N.B. 249, 223 N.Y. 88]. 

18. Re Ford Motor Co. & Town of 
teat City, (Ont.) [1929] 2 Dom.L.R. 


19. Exempt as “farming utensil’ 
see Supra § 441. 

Exemption from liability for license 
or registration fees see Motor Vehi- 
cles § 84. - 

20. Northwest Auto Co. v. Hurl- 
burt, 207 P. 161, 104 Or. 398. 

21. Covey Motor Car Co. y. Hurl- 
burt, 207 P. 166, 104 Or. 414. 

22. Stevens v. Hurlburt, 207 P. 
167, 104 Or. 233. 

23. Kootenai County v. Seven-Sev- 
en Co., 182 P. 529, 32 Idaho 301. 

24. Kootenai County v. Seven-Sev- 
en Co., supra. 

25. See Shipping § 1180. 

26. Thompson v. Day, 79 So. 870, 
143 La. 1086, 8 A.L.R. 660 [error dism 


40 pene 5D, 2p1.. U.Si536,, 64 Lised. 
401]. 

27. Thompson v. Day. supra. 

28. See supra §§ 343-368. 

29. See constitutional and statu- 


tory provisions. 
‘ Construction of statutes see supra 

396. 

30. Ga.—Walden v. Whigham, 48 
S.E. 159, 120 Ga. 646. 

Ky.—French Republic v. Board of 
Sup’rs of Jefferson County, 252 S.W. 
124, 200 Ky. 18. : 

La.—Cordill v. Quaker Realty Co., 
58 So. 819, 130 La. 933; Tulane Edu- 
cation. Fund v. New Orleans Bd. of 
Assessors, 38 La.Ann, 292. 

Mass.—Corcoran v. Boston, 79 N.E. 
829, 193 Mass. 586; Corcoran v. Bos- 
ton, 70 N.E. 197, 185 Mass. 325. 

Philippine.—Asiatic Petroleum Co. 
v. Llanes, 49 Philippine 466. 


Can.—North Cypress v. Canadian 
Pac: .R..Co; 35 Can.S:C. “550: 

Ont.—Re Orillia Tp., 7 Ont.L. 389, 3 
Ont. W.Ry 91. 

31. Cumberland University v. Gol- 
laday, 274 S.W. 536, 152 Tenn. 82. 

[a] Constitutional requirement 
that every person and corporation 
shall pay a tax has reference to pri- 
vate corporations and does not pro- 
hibit legislation exempting property | 
of municipal corporations. People v. 
Salomon, 51 Ill. 37. 

Constitutional restrictions see su- 
pra § 387. 

32. Davis v. Burnett, 13 S.W. 613, 
77 Tex. 3; Daugherty v. Thompson, 
9 S.W.'99, 71 ‘Tex. 192; Galveston 
Wharf Co. v. Galveston, 63 Tex. 14. 

33. Hackettstown v. Conover, 42 
A. 838, 63 N.J.Law 191; Newark v. 
Belleville Tp., 39 A. 658, 61 N.J.Law 
455; -Springville v. Johnson, 37 P. 
577, 10 Utah’ 351. 

34. Sanitary Dist. of Chicago v. 
Gifford, <=100sgNABY 95385. 26R7 TI. naz 
Chicago Sanitary Dist. v. Martin, 50 
N.E. 201, 173 Ill. 243, 64 Am.S.R. 110. 

[a] Private park.—Land dédicatv 
ed to purposes of a private park 
for benefit of adjoining owners is not 
public property entitled to exemption. 
McChesney v. People, 99 Ill. 216. 

[b] Property in possession of city 
under a contract. giving it the option 
to become the owner by making cer- 
tain payments, and the right of pos- 
session until default, but which cre- 
ates no obligation on its part to buy 
the property, is not exempt from tax- 
ation under a_ statute exempting 
property owned exclusively by any 
“county, city, village, town or school 
district,” or under its charter exempt- 
ing real or personal estate which it 
may ‘lease, purchase and _ hold.” 
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the exemption statute,?5 or falls within the terms 
of an exception thereto,?* or, in express terms, is 
made subject to tax.37 

Character of use. The use of property for a pub- 
lie purpose or for a particular purpose of a public 
nature, where made by constitution or statute the 
condition precedent to exemption from taxation, 
must be a public use by the owner, and not merely 
by his lessee,?® and must be a present public use 
and not merely a future intended use,?® unless the 
rule that property shall be assessed as of the date of 
the assessment according to actual equitable rights 
requires the determination of the character of the 
use to be based on future and not on present con- 
ditions.4° Property is exclusively used for a public 
purpose within the meaning of the exemption re- 
quirements if the primary and substantial use is for 
public purposes, an incidental and occasional use 
for private purposes not depriving the property of 
its public character,#! even though an incidental 
pecuniary profit is derived therefrom,** and a use 
may retain its public character even though the 
purpose of the use is attained through private** or 
quasi-public agencies;** but, where pecuniary profit 
to the owner is to him the substantial element in 
its use, the property is not exempt as property de- 
voted to a public use, even though there is a use 
by the public involved;*® and the declaration of a 
foreign government that certain property, for which 
an exemption is claimed, is owned by it in its public, 
and not in its private, capacity will not. be ques- 
tioned, even though used in trade.*® 

Acquisition and disposal. Property exempt as 
public property on the assessment day is exempt 
for the entire fiscal tax year, and a subsequent pri- 
vate purchaser within the year cannot be taxed 
until the next assessment day.*7 On the other hand, 
taxes levied on private property and not paid are 
not a charge on the property subsequent to its ac- 
quisition by the state*® or city,*® the public prop- 


Milwaukee v..Milwaukee County, 69) Taxes, 78 A. 8, 80 N.J.Law 533. 
See case infra this note. 
Tobacco in storage, owned by 
France, is exempt from taxation un- 


N.W. 819, 95 Wis. 424. 46. 
35. See cases infra this note. [a] 
[a] Held not within exempt class- 

es.—Bonner v. St. Francis Levee 
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erty exemption operating to exempt property ac- 
quired by the state from any further liability for 
taxes assessed prior to the acquisition,®® although 
there are decisions to the contrary.°! The rule ex- 
empting property acquired by the state or city from 
any further liability for taxes assessed prior to the 
acquisition applies to lands acquired by condemna- 
tion proceedings®? or by mortgage foreclosure,”® 
subject, in the latter case; to the modification that 
the tax lien is not canceled until the owner’s right 
to redeem is foreclosed.54 Cancellation of a tax 
lien on land’ subsequently acquired by the state will 
not defeat a county’s rights under a tax certificate 
which it holds where the statute specifically so pro- 
vides.>5 

[§ 451] b. Property of United States.5° The in- 
herent right of the United States to immunity of 
its real property from taxation by the state®? has 
been recognized by state statutes declaring such 
property exempt,®*® and fixing the date upon which 
the status of the property with reference to owner- 
ship by the United States is to be determined.®® 
The exemption extends to property owned by the 
United States either in its proprietary or govern- 
mental capacity,®® and to the timber standing on 
land owned by the United States until such time 
as title thereto passes to the purchaser under the 
contract of sale.*1 Under a state statute merging 
all lesser estates in land in the fee for the purposes 
of taxation, when the legal title to real estate is 
in the United States, all estates or interests therein, 
less than the fee, are exempt from taxation,®? as, 
for example, the interest of a purchaser of such 
land.®* . 

[§ 452] c. Property of State.** In some states, 
the exemption of state property from taxation rests: 
on constitutional provisions,®® and the exemption 
from taxation exempts from county taxes.°* Prop- 
erty held by the state as trustee for the benefit of 
others is not exempt,§* but this rule is inapplicable 
P. 366, 50 Idaho 419; State v. Reed, 
272 P. 1008, 47 Idaho 131; State v. 


Burleigh County, 212 N.W. 217, 55 
N.D. 1; State v. Board of Com’rs of 


Dist., 92 S.W. 1124, 77 Ark. 519; Peo- 
ple v. Chicago, 17 N.E. 56, 124 Il. 


636. 

[b] Held not within the required 
use.—Ft. Smith School Dist. v. Howe, 
37 S.W. 717, 62 Ark. 481; Cincinnati 
v. Hynicka, 9 OhioN.P.N.S. 273. 

36. Boston Fish Market Corp. Vv. 
Boston, i112 N.E. 616, 224 Mass. 31; 
Coreoran v. Boston, 79 N.E. 829, 193 
Mass. 586; Corcoran v. Boston, 70 N. 
E. 197, 185 Mass. 325. 

37. Sheffield v. Blakely Dispensary 
Com’rs, 36 S.E. 302, 111 Ga. 1. - 

38. Spohn v. Stark, 150 N.E. 787, 
197 Ind. 299. 2 

39. Rural Agr. Schocl Dist. No. 1, 
Grosse Pointe Tp., Wayne County, v. 
Blondell, 232 N.W. 377, 251 Mich. 525. 

40.: People v. City of St. Louis, 
126 N.E. 529, 291 Ill. 600. 

41. People v. Sanitary District of 
Chicago, 138 N.E. 209, 307 Ill. 24; 
Sanitary Dist. of Chicago v. Carr, 
136 N.B. 479, 304 Ill. 120; State ex 
‘rel. Kinder v. Little River Drainage 
Dist., 286 S.W. 848,/291 Mo. 267. 

42. Hackettstown v. Conover, 42 A. 
838, 63 N.J.Law 191. 

43. Loomis v. Callahan, 220 N.W. 
816, 196 Wis. 518. 

44. Martin v. Louisiana Central 
Lumber Co., 90 So. 553, 150 La. 157. 

45. In re Taxes Waiahole Water 
Co., 21 Hawaii 679; Public Service 
Ry. Co. v. Board of Equalization of 


der a constitutional provision ex- 
empting public property used for pub- 
lic purposes, on declaration by France 
that she owns a tobacco monopoly 
in certain countries and that the rev- 
enue therefrom is used to defray the 
expenses of government. French Re- 
public v. Board of Supervisors of Jef- 
peteo County, 252 S.W. 124, 200 Ky. 


Cross references: 

Commencement of exemption as af- 
fecting liability for current taxes 
generally see supra § 417. 

Effect of transfer: 

Generally see supra § 412. 
tee to government see supra § 

Expiration, revocation, and surren- 
der of exemption generally see su- 
pra § 420. 

47. Winton Lumber Co. v. Sho- 

shone County, (Idaho) 294 P. 529. 
48. State v. Minidoka County, 298 

P. 366, 50 Idaho 419; State v. Locke, 

219 P, 790, 29 N.M. 148, 30 A.L.R. 407. 
49. City of Wichita v. Anderson, 

237 P. 1024, 119 Kan. 241; Gasaway 

v. City of Seattle, 100 P. 991, 52 Wash. 

444, 21 L.R.A.N.S. 68. 

50. See cases supra notes 48, 49. 
51. In re Wausau Inv. Co.,°158 N. 

W. 81, 163 Wis. 283. < 
52. Gasaway_v. City of Seattle, 

100 P. 991, 52 Wash. 444, 21 L.R.A. 

N.S. 68. 

53. State v. Minidoka County, 298 


Lincoln County, 


Beadle County, 222 N.W. 583, 53 S.D. 


54. State v. Minidoka County, 298 

123 eee an gcene 2 
2 ate v. Burleigh County, 212 
N.W. 217, 55 N.D. 1. 3 

56. Bonds or other securities is- 
gped by the United States see infra § 

Property of government owned cor- 
porations see infra § 454. 

57. See supra § 344. ; 
58. U.S. v. City of Hoboken, N. J., 
29 F.(2d) 932; Wallace v. Glessner, 

199 S.W. 115, 131 Ark. 359. 

59. U.S. v. City of Hoboken, N. J., 
29 F.(2d) 932. 

60. U.S. v. Hoboken, supra. 

61. Winton Lumber Co. v. Sho- 
shone County, (Idaho) 294 P. 529. 

62. Pacific Spruce Corporation v. 
Or., 21 F.(2d) 586 
[aff 26 F.(2d) 435]. 

63. Pacific Spruce Corporation v. 
Lincoln County, Or., supra. 

64. Rule of construction of stat- 
utes see supra § 396. 

65. See Arizona Land & Stock Ce. 
v. Markus, (Ariz.) 296 P. 251 (Const. 
art 9 § 2); State Land Settlement 
Board v. Henderson, 241 P. 560, 197 
Cal. 470 (Const. art 13 § 1); State 
v. Locke, 219 P. 790, 29 N.M. 148, 30 
A.L.R. 407 (Const. art 8 § 7). 


66. State v. Lewis and Clark 
County, (Mont.) 274 P. 855. 
67. People v. University of Illinois, 


For later cases, developments and changes in the law see Annotations, same title and section number, 


bad i aI 


4 


§§ 452-454] 


to land held by the state under mortgage foreclo- 
sure,°* or to the reversionary interest of the state 
in lands in which private persons also have an in- 
terest,°® or to the interest of the state as vendor 
of land under a contract by which it retained title 
until payment of the full purchase price,’° and the 
state’s exemption, to the extent of the state’s inter- 
est in the land, inures to the benefit of the purchas- 
er;’* but where the statute exempting lands of 
the state excepts lands under lease for business pur- 
poses and provides that they shall be assessed against 
the lessee as owner, the state’s exemption does not 
inure to the benefit of the lessee,’* the exception not 
applying however to land occupied by a person un- 
der bond for a deed from the state.73 Where the 
state retained no interest in a fund transferred to 
others to use in discharge of a state duty, the fact 
that the present owners of the fund are using it in 
performance of the delegated duty does not entitle 
them to an exemption." 

Particular property exempt. State property, with- 
in the meaning of the exemption provisions, has been 
held to include mortgages held by the state to secure 
loans out of state funds,’®> and even private prop- 
erty leased to the state for purposes designated by 
the exempting statute, limited, however, to the pe- 
riod of the lease.7® A mortgage held by a.state 
university is “property belonging to the state,” with- 
in the meaning of a constitutional provision exempt- 
ing property belonging to the state.77 

[§ 453] d. Property of County. And a statutory 
provision exempting from taxation property belong- 
ing to a county has been held to exempt county lands 
located in another county of the state.78 County 
property is exempt from taxation under a consti- 
tutional provision exempting “property belonging to 
the State or to municipal corporations,”’*® but it is 
exempt as “property belonging to the State,” the 
county being regarded as a governmental agency of 
the state, and not as “property belonging to munic- 
ipal corporations”;®° and the exemption includes 
an exemption from state taxes.’ 

Land under lease. Under a constitutional provi- 
159 N.E. 811, 328 Ill. 377; Comstock 78. 
wv. Boyle. 128 N.W. 870, 144 Wis. 180 

68. State v. Board of Com’rs of 
Beadle County, 222 N.W. 583, 53 S.D. 


609... R. 1304 
69. State Land Settlement Board 


- TAXATION 


Warren County v. Nall, 29 So. 92. 
755, 78 Miss. 726. 

79. O’Berry v. Mecklenburg Coun- 93. 
ty, 151 S.E. 880, 198 N.C. 357, 67 A.L. 


~ 


[61 C.J.] 419 


sion exempting in express terms county lands held 
only for public purposes, it has been held that coun- 
ty school lands under. lease, where the rent is used 
for school purposes, is exempt notwithstanding a 
statute that makes state land under lease taxable 
as property of the lessee.®? 

Mortgaged, land. The exemption, as county prop- 
erty, of a mortgage to the county, does not exempt 
the mortgaged land, which, under the tax statute, is 
properly assessed against the mortgagor as owner.®* 

Subsequent to sale. Under a statute providing 
that county lands shall “become taxable whenever 
the county sells, conveys, or agrees to convey its 
title,” land sold by the county on credit, the county 
retaining title until payment of the full purchase 
price, and the patent for the land not issuing until 
then, is held not exempt as county land from the 
date of its purchase on eredit, the purchaser being 
regarded as the substantial owner even though the 
county retained title.84 

[§ 454] e. Property of Municipal Corporations— 
(1) In General. A constitutional or statutory ex- 
emption of municipally owned property exempts 
property acquired by a municipal corporation by tax 
sale®> or by condemnation ;*® but not property held 
by a municipal corporation under lease,®* or on 
trust for another,§® unless held as trustee for an 
exempt purpose.*® Provisions exempting property 
of a municipal corporation do not exempt the holder 
of a perpetual lease of municipal property,®® nor 
do they apply to a private owner of goods sold to 
the city claiming exemption from an excise tax on 
the ground that it is chargeable against the city,?! 
and especially so, where the city itself is not exempt 
from such tax;®? nor to a religious assembly, even 
though vested with governmental powers.°®? 

Locality. Property of municipal corporations out- 
side the corporate limits is exempt where the statute 
expressly so provides,®* or where there are no lim- 
itations in constitution or statute as to the local- 
ity of municipal property exempted thereunder ;?*® 
but not otherwise;°® and property in the state be- 
longing to a municipal corporation of some other 
People v. Deep Rock Oil Cor- 
poration, 175 N.B. 572, 343 Il. 388. 
Southern Assembly y. Palmer, 


82 S.E. 18, 166 N.C. 75. 
94. Lisbon Village Dist. v. Town 


v. Henderson, 241 P. 560, 197 Cal. 470. 

70. Olds v. Little Horse Creek Cat- 
tle Co., 140 P. 1004, 22 Wyo. 336, Ann. 
Cas.1917C 120. 

71. State v. Lewis and Clark Coun- 
ty, (Mont.) 274 P. 854. . 

72. Boston Fish Market Corp. v. 
City of Boston, 112 N.E. 616, 224 Mass. 
31 


73. Corcoran v. Boston, 79 N.E. 
829, 193 Mass. 586; Corcoran v. Bos- 
ton, 70 N.E. 197, 185 Mass. 325. 

74, See case infra this note. 

[a] Fund for care of soldiers’ 
graves.—Where the state appropri- 
ated money to trustees to care for 
graves of Confederate soldiers, which 
trust was executed, and the money 
turned over to cemetery company, and 
it had absolute title thereto, such 
money is not exempt from taxation 
under a constitutional provision, ex- 
empting property directly or indirect- 
ly owned by state. Hollywood Ceme- 
tery Co. v. Commonwealth, 96 S.E. 
207, 123 Va. 106. 

75. Cornelius v. State, 140 P. 1187, 
40 Okl. 733. ; 

76. State ex rel. Millis v. Fleming, 
204 S.W. 1085, 275 Mo. 509. 

77.. Webster v. Board of ‘Regents 
of University of California, 126 P. 
974, 163 Cal. 705. 


80. O’Berry v. Mecklenburg Coun- 
ty, supra. 

Property of governmental agencies 
and instrumentalities see infra §8§ 
458-465. 

81. O’Berry v. Mecklenburg Coun- 
ty, 151 S.E. 880, 198 N.C. 357, 67 A. 
L.R. 1304. 

82. Davis v. Burnett, 13 S.W. 613, 
77 Tex. 3; Daugherty v. Thompson, 
9 S.W. 99, 71 Tex. 192. 

83. State ex rel. McKinney v. Da- 
vidson, 286 S.W. 355, 315 Mo. 549. 

84. Millerson v. T. W. Doherty 
Land & Cattle Co., (Mo.) 241 S.W. 907. 

85. Alvis v. Hicks, 116 So. 612, 150 
Miss. 306. 

86. People ex rel. Hollock v. Purdy, 
130 N.Y.S. 1077, 72 Misc. 122. 

87. People v. City of Chicago, 167 
N.E. 79, 335 Ill. 450. 

ss. State v. Board of Trustees of 
Town of Las Vegas, 210 P. 101, 28 N. 
M. 237; Board of Trustees of Town 
of Tome v. Sedillo, 210 P. 102, 28 N.M. 

3 


89. City and County of Denver v. 
Gunter, 163 P. 1118, 62 Colo. 69; Burr 
v. City of Boston, 95 N.E. 208, 208 
Mass. 537, 34 L.R.A.N.S. 143. 

90. Piper v. Town of Meredith, 139 
A. 294, 83 N.H. 107, 55 A.L.R. 148. 

91. Orange State Oil Co. v. Amos, 
(Fla.) 180 So. 707. 


of “Lisbon, 155 -A.+,252,4 $5. NvB733 
Town of Keene v. Town of Roxbury, 
126 A. 7, 81 N.H. 332; People ex rel. 
City of Oswego v. Board of Assessors 
of Town of Oswego, 134 N.Y.S. 177. 

95. Cal.—City and County of San 
Francisco v. McGovern, 152 P. 980, 
28 Cal.App. 491. 

Colo.—Stewart v. City and County 
of Denver, 202 P. 1085, 70 Colo. 514. 

Conn.—Town of North Haven v. 
Borough of Wallingford, 111 A. 904, 
95 Conn. 544; Town of Hamden v. 
City of New Haven, 101 A. 11, 91 
Conn. 589, 3 A.L.R. 1435. 

N.C.—Town of Andrews v. Clay 
County, 156 S.E. 855, 200 N.C. 280. 

Or.—City of Eugene v. Keeney, 293 
P, °92'4,/134 Or. 393. 

Ont.—Re Orillia Tp., 7 Ont.L. 389, 
3 Ont.W.R. 91. 

96. City of Pasadena v. Los Ange- 
les County, 187 P. 418, 182 Cal. 171. 

[a] Improvements.—A water sys- 
tem, consisting of pipes and mains ly- 
ing in and under roads and streets of 
the county of Los Angeles and with- 
out the city of Pasadena, and which 
was subject to taxation for county 
purposes prior to acquisition thereof 
by the city, constitutes ‘‘improve- 
ments’ for purposes of taxation with- 
in Pol. Code § 3617 subd 4, and Civ. 
Code § 660. City of Pasadena v. Los 
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state is exempt if similar property of municipal 
corporations within the state is exempt,®’ unless 
the exemption provision is construed as applying 
to municipalities within the state only.®% 

Municipally owned works and utilities®® are not 
property used in performing delegated governmental 
functions and immune from taxation on that ground. 
Such property being of a taxable nature can only 
be made exempt by constitution or statute. In ju- 
risdictions, therefore, where no property is exempt 
but that expressly enumerated in constitution or 
statute, and property owned by municipal corpora- 
tions is not included in the enumeration, the prop- 
erty of municipally owned works and utilities is not 
exempt,! nor is such property exempt if not with- 
in the terms of the exemption provision.” Such 
property is exempt where within the constitutional 
or statutory provision exempting property owned 
by municipal corporations,* or where owned by mu- 
nicipal corporations and used for public or munici- 
pal purposes,* or where within the terms of a pro- 
vision specifically exempting property used for a 
particular purpose.°® 

[§ 455] (2) Exemption Based on Ownership. 
Under provisions exempting from taxation “the 
property of municipal corporations,” ownership by 
a municipal corporation is essential to the existence 
of the exemption,® it not being sufficient to show 
merely that the property is being used for a public 
purpose,’ or that there is an intention on. the part 
of both present owner and the city that the prop- 
erty shall belong to the city at some future time.® 
Such a statute operates to exempt property which 
by law ean be utilized only through the services of 
a special contractor or lessee while being so uti- 
lized.2, Where municipal ownership is made the sole 
test of! the exemption, the purpose of the use is im- 
material,!° especially where use is made a condition 
in other exemption provisions in the constitution 


Angeles County, 187 P. 418, 182 Cal.) property. 
lay 
97. City of New Orleans v. Salmen 
Brick & Lumber Co., 66 So. 237, 135 
La. 828. er 
98. People v. City of St. Louis, 126 
N.E. 529, 291 Ill. 600; State v. Hol- 


[b] 


er pipe, 
independent 
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People v. City of Toulon, 
133) N.B. 707, 300 Ill: 
[b] Unlaid sewer pipe.—The 
spection and appraisal of unlaid sew- 
subsequently placed by an 
contractor 
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and omitted in the provision relating to municipal 
corporations,'! and even where the exemption stat- 
ute further provides that “nothing herein contained 
shall be construed to exempt from taxation any part 
of a lot or building: used for any private purpose 
or for profit,” where the exception itself is construed 
as having no reference to city property;*? but, 
where the constitution or statute exempts city owned 
property used for a public purpose, there is no ex- 
emption in the absence of proof of public use.*? 

Municipally owned works and utilities are exempt 
from taxation under constitutional and statutory 
provisions making municipal ownership the sole re- 
quirement for exemption,!* and the facts that the 
property is located outside the city limits,’® or that 
it serves persons living outside the city,‘® or that 
it is no longer needed by the city for the purpose 
for which it was acquired,!? are immaterial; but 
under a statute construed to apply only to munici- 
palities within the state, property owned by a mu- 
nicipality in another state is not exempt. 

Proof of ownership. While the property of a cor- 
poration, nominally private, is exempt.if it is in- 
corporated solely to perform a public municipal sery- 
ice, and all its stock is owned by, and all of its rev- 
enues are turned over to, the municipality,!® it has 
been held that acquisition of all the stock of a pri- 
vate corporation rendering a public service does not 
make the city the owner of the corporate property 
within the meaning of the requirement;?° but in 
other jurisdictions where ownership of all the stock, 
under construction of the statutes, is held to vest 
in the city ownership of the corporate property, the 
property under such conditions is exempt.?+ 

[§ 456] (8) Exemption Based on Use and Own- 
ership. Under constitutional and statutory provi-. 
sions exempting property owned by municipal cor- 
porations and held for publie or municipal purposes, 
municipally owned property, not used for public or 
110 N.Y.S. 577, 580, 126 App.Div. 610. 

10. Meridian v. Phillips, 4 So. 119, 
65 Miss. 362; Black v. Sherwood, 6 
S.E. 484, 84 Va. 906. 


[a] Lease of land by the city for 
a hospital for thirty years, with right 


408. Z 
in- 


above the 


comb, 116 P. 251, 85 Kan. 178, 50 L. 
R.A.N.S. 243, Ann.Cas.1912D 800. 

99. Public utilities generally see 
infra § 466. 

1. City of Providence v. Hall, 142 
A. 156, 49 R.I. 230. 

2. Sanitary Dist. of Chicago v. 
. Gibbons, 127 N.E. 691, 293 Ill. 519, 

3. See infra § 457. 

4 See infra § 455. 

5. See infra § 456. 

6. People v. City of Chicago, 153 
N.E. 725, 323 Ill. 68 [quot People v. 
City of Toulon, 133 N.E. 707, 300 Il. 


408]. 

7. People v. City of Chicago, 153 
N.E. 725, 323 Ill. 68. 

8 See cases infra this note. ( 

[a] Park property privately own- 
ed.— Where representatives of a ‘‘civ- 
ic league” purchasing land for a city 
park with money raised by private 
subscriptions took title in their own 
name, and there was not even an oral 
agreement that they should hold title 
for the city, and the city had never 
passed an ordinance accepting it, or 
declaring it a public park, the city did 
not have the equitable title, and the 
land was not exempt from taxation, 
although the city had made some 
improvements on the property, and 
its present authorities were willing to 
accept a deed, and the present owners 
were willing to deed it to the city 
when they had finished improving the 


ground in the streets of a municipal- 
ity preparatory to the installation of 
a Sewer, but not yet a part of the com- 
pleted sewer system, does not make 
it city_property, exempt from taxa- 
tion. Dunnegan v. Jensen, 199 N.W. 
722, 112 Neb. 266. 

[c] Loose paving materials.—Un- 
der a contract between a city and a 
paving contractor and under evidence, 
loose paving materials in streets on 
the first day of April, although ready 
for use in paving were held property 
of the contractor, and therefore as- 
sessable to him. In re Chapin-Col- 
glazier Const. Co., 199 N.W. 724, 112 
Neb. 269. 

9. People v. State Board of Tax 
Com’rs, 110 N.Y.S. 577, 126 App.Div. 
610 [aff 89 N.E. 1109, 195 N.Y. 618]. 

[a] Beason for rule.—‘“A statute 
declaring the property of a munici- 
pality free from taxation, which prop- 
erty it can only use through the serv- 
ices of a special contractor or lessee, 
confers no benefit upon the city if 
the contractor or lessee is to be taxed 
for using the property, as the amount 
of the tax would necessarily affect 
the rental which the city may receive. 
The statutory exemption, therefore, 
is meaningless, unless it exempts the 
property from taxation when appliéd 
to the only use and in the only man- 
ner in which the city could use it.” 
People v. State Board of Tax Com’rs, 


of two renewals for sixty-nine years, 
held not to show ownership in the 
city, so as to exempt it from taxation, 
under Revenue Act § 2c¢6. People v. 
Shed of Chicago, 153 N.E. 725, 323 II. 


_11. City and County of San Fran- 
cisco v. McGovern, 152 P. 980, 28 Cal. 
App. 491. 

12. Black v. Sherwood, 6 S.E. 484, 
84 Va. 906. 

13. See infra § 456. 

14. Sumner County v. Wellington, 
72 P. 216, 66 Kan. 590, 97 Am.S.R. 
396, 60 L.R.A. 850; City of Omaha 
v. Douglas County, 148 N.W. 938, 96 
Neb. 865. 

15. Colorado Springs v. Fremont 
County, 84 P. 1113, 36 Colo. 231. 

16. Sumner County v. Wellington, 
72 P, 216, 66 Kan. 590. 

17. Colorado Springs v. Fremont 
County, 84 P. 1113, 36 Colo. 231. 

18. City Council of Augusta, Ga., 
v. Timmerman, 233 F. 216, 147 C.C.A. 
222 [aff 227 BF. 1711. 

19. Roodhouse Water Corporation 
v. Board of Review of Scott County, 
135 N.E. 708, 303 Ill. 465; Com. v. 
Newport, etc., Bridge Co., 105 S.W. 
378, 32 Ky.L. 196. 

20. Bell v. Louisville, 106 S.W. 862, 
32 “Kyi. 699, 

21. Anne Arundel County Com’rs 
vagy of Annapolis, 95 A. 40, 126 Md. 


f For later cases, developments and changes in the.law see Annotations, same title and section number, 
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municipal purposes, is not exempt,?? and where the 
statute extends the exemption to property used or 
intended to be used for municipal purposes, the claim 


. for exemption fails in the absence of proof of both 


- 


use and intended use for such purposes,?* although 
under the latter statute property purchased by a 
city for an intended use is exempt from taxation 
even if the property is not so used and is later 
offered for sale.2* The exemption of municipally 
owned property held for public purposes, although 
restricted by decisions in some states to property 
held for governmental purposes,?* is more generally 
held_to include municipally owned property used 
for the preservation of the public health and safe- 
ty,°® or to promote public education and amuse- 
ment,** and property which all persons have the 
right to use under proper regulations,?® and it is 
none the less municipal property used for a publie 
purpose because an income is derived therefrom by 
the city,?® especially where the compensation re- 
ceived is paid over into the city funds and used for 
administrative purposes;*° but municipally owned 
property devoted to a private use is not exempt from 
taxation merely because the income therefrom is 
paid into the city treasury,?! nor is property ac- 
quired by a municipality to produce income without 
definite plan for use for or by the public exempt 
as municipal property held for a public use.22_ Uses 
of municipally owned property which have been held 
to be for a public purpose entitling it to exemption 
from taxation under constitutional and statutory 
provisions include a city hall,?? even where used 
occasionally for private purposes;** a city mar- 
ket;°° a city park, although oecasionally leased for 
short periods for an agricultural fair,?®° or used for 
other purposes ;°7 land forming part of a city poor 
farm;*® land used by the public for timber and 
grazing;°® public dumping grounds, even though 
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the use of the land for such purpose is later discon- 
tinued;*° public wharves which all persons and ves- 
sels have a right to use under proper regulations and 
on payment of fees,t! but not a city wharf leased 
to a private company for its private use;42 and 
city property used in furnishing water for munici- 
pal and domestic purposes,** or the income of which 
is devoted to lighting the streets.‘ 

Municipally owned works and utilities. The rule 
that constitutional and statutory provisions ex- 
empting property which it has always been the pol- 
icy of the state to exempt shall be construed lib- 
erally*® applies to provisions exempting municipally 
owned works and utilities,*® and constitutional and 
statutory provisions exempting municipally owned 
property used wholly and exclusively for municipal 
purposes are construed to exempt property of mu- 
nicipal works and utilities so held and used even 
though it is a source of revenue and profit to the 
municipality, where such revenue is paid into the 
city treasury and used for municipal purposes ;47 
also sinking funds eréated to liquidate bonded debts 
incurred by cities in the establishment of such works 
and utilities constitute property held by a munici- 
pality and used wholly for municipal purposes. with- 
in the meaning of the exemption provisions, even 
though such funds are invested in stocks and bonds 
from whieh an income is received.** The exemption 
is not lost, it has been held, because of an incidental 
use for a private purpose;*® or because located 
outside the eity®® or district limits,°! except in so 
far as the statute distinguishes between exempt and 
taxable property beyond the city limits,®? or con- 
ditions the exemption on equality of rights to the 
service and rates outside and inside the city;°? or 
because the property is larger than required for 
immediate use and part of it lies idle;*4 or because 
the fee in property was acquired and held when only 


22. Town of Keene v. Town of Rox- 
bury, 126 A. 7, 81 N.H. 332; Village 
of Watkins Glen v. Hager, 252 N.Y.S. 
146, 140 Misc. 816; City of Eugene 
v. Keeney, 293 P. 924, 134 Or. 398. 


23. City of Eugene v. Keeney, 
supra. 
24. City of Portland v. Welch, 269 


P. 868, 126 Or. 293. 


25. Cincinnati Southern R. Co. v. 
Roth, 13 OhioN.P.N.S. 633. 

26. Frankfort v. Com., 94 S.W. 
648, 29 Ky.L. 699 [overr Com. Vv. 


Louisville, 47 S.W. 865, 20 Ky.L. 893; 
Covington v. Com., 39 S.W. 836, 19 
Ky.L. 105). 

27. Village of Watkins Glen _ v. 
Hager, 252 N.Y.S. 146, 140 Misc. 816. 

28. Frankfort v. Com., 94 S.W. 648, 
29 Ky.L. 699; Galveston Wharf Co. v. 
Galveston, 63 Tex. 14. 

29. City of Hope v. Dodson, 266 S. 
W. 68, 166 Ark. 236; Paducah v. Com., 
124 S.W. 286, 186 Ky. 232; State. v. 
City of Columbia, 104 S.E. 337, 115 
S.c. 108; Galveston Wharf Co. v. 
Galveston, 63 Tex. 14. 

30. Commonwealth v. City of 
Louisville, 119 S.W. 161, 133 Ky. 
845 : 


31. Piper v. Town of Meredith, 
139 A. 294, 83 N.H. 107, 55 A.L.R. 148. 

$2. Village of Watkins Glen v. 
Hager, 252 N.Y.S. 146, 140 Misc. 816. 

33. Schwalk’s Adm’r v. City of 
Louisville, 122 S.W. 860, 135 Ky. 570, 
25 L.R.A.N.S. 88. 

34. State v. City of Columbia, 104 
S.Be 337, 115 S.C. 1038. 

35. City of Paducah v. Common- 
wealth, 124 S.W. 286, 136 Ky. 232. 

36. 
land Park Taxation), 
281 Ill. 429. 

37. 
W. 68, 166 Ark. 236. 


$8. Town of Hamden v. City of 
New Haven, 101 A. 11, 91 Conn. 589, 3 
A.L.R. 1435. 

39. Corporation of San Felipe De 
Austin v.-State, 229 S.W. 845, 111 
Tex. 108 [conformed to (Civ.App.) 
234 S.W. 11319]. 

40. Hudgins  v. City 2 Of. | FLO 
Springs, 270 S.W. 594, 168 Ark. 467. 

41. Galveston Wharf Co. v. Gal- 
veston, 63 Tex. 14. 

42. Cincinnati v. Hynicka, 9 Ohio 
NLPZN=S. 3273. 

43. Stiles v. Newport, 56 A. 662, 
76 Vt. 154, 168. 2 

44. Com. v. Louisville, 119 S.W. 
161, 133 Ky. 845; Frankfort v. Com., 
94 S.W. 648, 29 Ky.L. 699. 

45. See supra § 396. 

46. Commonwealth v. City of 
Richmond, 81 S.E. 69, 116 Va. 69, L.R. 
A.1915A 1118. 

47. Town of North Haven  v. 
Borough of Wallingford, 111 A. 904, 
95 Conn. 544; Com. v. Covington, 107 
S.W.. 231, 128 Ky. .36, 32 Ky.L. 837,14 
L.R.A.N.S. 1214; Com. v. Newport, 
107 S:W.) 232, 32 Ky.L. 820; Town 
of Orange v. City of Barre, 115 A. 
238, 95 Vt. 267; Commonwealth v. 
City of Richmond, 81 S.E. 69, 116 Va. 
69, L.R.A.1915A 1118. 

48. Com. v. Lebanon Waterworks 
Co., 112 S.W. 1128, 130 Ky. 61, 20 L.R. 
A.N.S. 224, 

49. Johnson City v. Weeks, 180 S. 
W. 327, 133 Tenn. 277, 3 A.L.R. 1431. 

[a] Use of water power to run 
gristmill—That defendant borough 


| buying, for its electric plant, a water 
In re City of Robinson (High- |} 
117 N.E. 1011,) 


City of Hope v. Dodson, 266 S. | 


power and land on which was a grist- 
mill, in plaintiff town, ran the mill, 
and received a trifling revenue there- 
from, does not make the mill subject 
te taxation, defendant running it 


merely as an incident to maintaining 
the water power for the electric plant, 
the power having been granted to de- 
fendant’s predecessor in title on con- 
dition that the mill should be képt 
fit for service, and plaintiff claiming 
that defendant could not hold the 
land and power without operating the 
mill, it thus being an inseparable part 
of the electric plant. Town of North 
Haven v. Borough of Wallingford, 111 
A. 904, 95 Conn. 544. 

50. Town of North Haven _ v. 
Borough of Wallingford, supra; Tra- 
verse City v. Blair Tp., 157 N.W. 81, 
190 Mich. 318, Ann.Cas.1918E 81. 

51. Lisbon Village Dist. v. Town 
of Lisbon, 155 A. 252, 85 N.H. 178. 

52. City of Norwalk v. Town of 
New Canaan, 81 A. 1027, 85 Conn. 119. 

[a] Lighting plant and acces- 
sories.—Under laws exempting prop- 
erty of municipal corporations locat- 
ed within their limits, and the pipes, 
fixtures, hydrants, conduits, etc., lo- 
cated beyond their limits and used 
in supplying water power or light, 
land owned or leased by a municipal 
corporation outside its limits on 
which it has a light and power plant 
is taxable, but the enumerated ac- 
cessories of the plant are not subject 
to taxation. Inhabitants of Whiting 
v. Inhabitants of Lubec, 115 A. 896, 
121 Me. 121. 

53. City of Norwalk v. Town of 
New Canaan, 81 A. 1027, 85 Conn. 119; 
Board of Water Com’rs of City of 
Hartford v. Town of Bloomfield, 80 A. 
794, 84 Conn. 522, 

54. Traverse City vy. Blair Tp., 157 
N.W. 81, 190 Mich. 318, Ann.Cas.1918E 
81; Borough of Middlesex v. In- 
habitants of City of Plainfield, 105 A, 
724, 92 N.J.Law 520. 
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an easement was needed for the particular public 
use;°® or because additional property, bought in 
good faith to provide for future requirements, 1s 
not in actual present use for such purposes;°* but 
it has been held that a constitutional provision that 
all property used exclusively for municipal purposes 
shall be exempt does not exempt such property if 
owned by a city outside the state,°’ and that a use 
of the property by the city to serve inhabitants 
beyond the city limits, which is neither incidental 
nor insignificant, is not a use for public purposes 
within the meaning of the exemption requirements,* 
and especially is this so with respect to city prop- 
erty outside the city limits which is used exclu- 
sively to serve residents in the outside territory.°® 
Municipally owned property used for public or mu- 
nicipal purposes, under constitutions and statutes 
requiring or construed to require both municipal 
ownership and public use, has been held to include 
the property of municipally owned waterworks,°° 
reservoirs,®! and lands acquired to protect the same 
from pollution ;*? gas works;°* electric light plants 
and land used in connection therewith;°* land used 
for maintenance of sewage disposal plant;®> ferry 
terminals,** even though the ferry is operated 
through a lessee;®7 and land acquired by the city 
and being improved for railroad terminals,°* even 
though they are to be operated, upon completion, 
by a lessee.®® ; 
Services rendered without charter authority. It 
has been held that services rendered without charter 
authority by a municipally owned utility to the in- 
habitants of the city is a use for a private purpose 
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and not exempt,’® and that if such a utility renders 
services partly within and partly without the scope 
of its chartered powers .and the two services are so 
merged as to be incapable of severance, the entire 
property of the utility is subject to tax;"* but other 
courts have held that if the unauthorized services 
were merely incidental to the general public purpose 
for which the utility was established the exemp- 
tion is not thereby lost.?? 

[§ 457] (4) Property Specifically Exempted. Ar- 
mories,7? aqueducts,*4 property of board of water 
commissioners of a city,’® lands taken by city or 
town in other city or town for water supply,*® a 
special franchise to operate a subway, the statute 
expressly extending the exemption to the lessee of 
the city,77 and almshouses*® have been held exempt 
from taxation under provisions of law exempting 
such property in express terms; but dams are not 
exempt as “aqueducts,”’® nor is a toll bridge, on 
which during construction tolls are not charged, ex- 
empt for the construction period under a statute 
exempting a free public highway.°®° 

[§ 458] 5. Governmental Agencies, Obligations, 
and Securities—a. In General. Immunity from tax- 
ation in the absence of constitutional and _statu- 
tory provisions, as applied to governmental agen- 
cies, obligations, and securities, is treated elsewhere 
in this article.8 The sections that follow®? deal 
with the exemption from taxation of such agencies 
and instrumentalities as determined by treaties and 
by constitutional and statutory provisions. _ 

[§ 459] b. Agencies and Instrumentalities of 
United States—(1) In General. The statutory ex- 


55. Beekwill Realty Corporation v. 
City of New York, 173 N.E. 570, 254 N. 
Y. 423. 


56. City Water Commissioners v. 
Gaffney, 34 N.J.Law 131. 

57. State v. Holcomb, 116 P. 251, 
85 Kan, 178, 50 L.R.A.N.S. 2438, Ann. 
Cas.1912D 800. 

58. Warwick County v. City of 
Newport News, 151 S.E. 417, 153 Va. 
789 [foll York County v. City of New- 
port News, 151 S.E. 428, 153 Va. 824]. 

59. City of Knoxville v. Park City, 
172 S.W. 286, 130 Tenn. 626, L.R.A. 
1915D 1103. 

60. Perth Amboy v. Barker, 65 A. 
201, 74 N.J.Law 127; Jersey City Wa- 
ter Com’rs v. Gaffney, 34 N.J.Law 
131; Clarksville v. Montgomery Coun- 
ty, (Tenn.Ch.App.) 62 S.W. 33; Town 
of Orange v. City of Barre, 115 A. 238, 
95 Vt. 267. 

{aJ] In Connecticut (1) a statute 
providing that “buildings, with their 
appurtenances, belonging to any coun- 
ty, town, city, or borough” shall be 
exempt from taxation is construed, 
in the light of the common law, as 
if it exempted from taxation all prop- 
erty held by municipalities for pub- 
lic use, and to exempt municipal wa- 
terworks. Town of North Haven v. 
Borough of Wallingford, 111 A. 904, 
95 Conn. 544. (2) <A municipal wa- 
ter system furnishing water to in- 
habitants for compensation is used for 
a “public purpose” and is entitled to 
tax exemption (Gen. St. [1930] § 1163 
(4); 18 Spec. L. [1921] p 866; 19 
Spec. L. [1925] p 980). Sachem’s 
Head Property Owners’ Ass’n v. Town 
of Guilford, 152 A. 877, 112 Conn. 515. 
(3) Water mains located within ter- 
ritorial limits of a municipal water 
corporation are devoted to a “public 
purpose” within a statute granting 
tax exemption. Sachem’s Head Prop- 
erty Owners’ Ass’n v. Town of Guil- 
ford, supra. (4) Water mains ex- 
tending from territorial limits of 
municipal water corporation to only 


source of supply are devoted to “pub- 
lic purpose” within statute granting 
tax exemption. Sachem’s Head Prop- 
erty Owners’ Ass’n v. Town of Guil- 
ford, supra. (5) Water mains ex- 
tending beyond territorial limits of 
municipal water corporation, and 
used for furnishing water to parties 
outside limits, are not used for ‘“‘pub- 
lic purpose” within statute, and hence 
taxable. Sachem’s Head Property 
Owners’ Ass’n v. Town of Guilford, 
supra (Gen. St. [1930] § 1163 (4); 
18 Spec. L. [1921] p 866; 19 Spec. L. 
[1925] p 980). 

[b] In Kentucky (1) the rule of 
the text is now the law. District of 
Highlands v. City of Covington, 176 
S.W. 192, 164 Ky. 815; Ryan v. Louis- 
ville, 118 S.W. 992, 133 Ky. 714: Com. 
v. Covington, 107 S.W. 231, 128 Ky. 36, 
32 Ky... 837, 14 IcR.AUN.S. 1214; 
Covington v.° Highlands Dist., 110 S. 
W. 338, 33 Ky.L. 323; Com. v. New- 
port, 107° S:W. 2382, 32 Ky. 820; (2) 
The early decisions, construing ‘‘pub- 
lic purposes” as “governmental pur- 
poses,” held municipal water works 
not exempt. Covington v. Com., 39 S. 
W. 836, 107 Ky. 680, 19 Ky.L. 105; 
Newport v. Com., 50 S.W. 845, 51 S. 
W. 433, 106 Ky. 434, 21 Ky.L. 42, 45 
L.R.A. 518; Negley v. Henderson, 59 
S.W. 19, 22 Ky.L. 912. (3) And the 
supreme court of the United States 
was bound by that construction. 
Covington v. Kentucky, 19 S.Ct. 383, 
173 U.S. 231, 43 L.Ed. 679 [aff 39 S. 
W. 836, 107 Ky. 680, 19 Ky.L. 105]. 

Exemption of water companies sce 
infra § 497. 

Immunity of municipal waterworks 
from taxation see supra § 368 

61. City of Dallas v. State, (Tex. 
Civ.App.) 28 S.W.(2d) 937. 

62. City of Osceola v. Board of 
Equalization, Clarke County, 176 N> 
W. 284, 188 Iowa 278; Board of Sup’rs 
of Nansemond County v. City of Nor- 
folk, 151 S.B. 143, 153 Va. 768. 

63. Negley v. Henderson, 55 S.W. 


554, 21 Ky.L. 1894; Toledo v. Hosler, 
43 N.E. 583, 54 OhioSt. 418; Toledo 


v. Yeager, 8 OhioCir.Ct. 318, 6 Ohio’: 


Cir.Dec. 273. 

64. City of Hope v. Dodson, 266 S. 
W. 68, 166 Ark. 236; Traverse City 
v. Blair Tp., 157 N.W. 81, 190 Mich. 
313, Ann.Cas.1918E 81. 

65. Borough of Middlesex y. In- 
habitants of City of Plainfield, 105 A. 
724, 92 N.J.Law 520. 

66. City of New London v. Per- 
kins, 87 A. 724, 87 Conn. 229. 

City of New London y. Per- 
kins, supra. ; 

68. Trustees of Cincinnati South- 
ern Ry. v. Roth, 2 OhioApp. 195. 

69. Trustees of Cincinnati South- 
ern Ry. v. Roth, supra. 

70. Swanton v. Highgate, 69 A. 
667, 81 Vt. 152, 16 L.R.A,N.S. 867. 

71. Swanton v. Highgate, supra. 

72. Inhabitants of Whiting v. In- 
habitants of Lubec, 115 A. 896, 121 
Me. 121; Perth Amboy v. Barker, 65 


A, 201, 74 N.J.Law 127. 


73. City of Belfast v. Hayford 
Block’.Co., 115° A. -282)> 1120" Mes 517, 

74. New York v. Deyo, 143 N.Y.S. 
334, 158 App.Div. 319; Matter of New 
oe 103 N.Y.S. 87,,117 App.Div. 811. 

5. 
tor-Gen., 73 N.W. 801, 115 Mich. 546. 


76. Miller v. Fitchburg, 61 N.E. 
277, 180 Mass, 82. 

77. People ex rel. Interborough 
Rapid Transit Co. v. State Board of 


Tax Com’rs, 110 N.Y.S, 577, 126 App. 
aoe 610 [aff 89 N.E. 1109, 195 N.Y. 

78. People ex rel. City of Oswego 
v. Board of Assessors of Town of 
Oswego, 134 N.Y.S. 177. 

79. People ex rel. City of New 
York v, Keeler, 199 N.Y.S. 327, 205 
App.Div. 467 [mod 143 N.E. 211, 237 
N-Y.332). 

80. People v. City of St. Louis, 126 
N.E. 529, 291 Ill. 600. 

81. See supra §§ 369-881, 

82. See infra §§ 459-465. 


For later Cases, developments and changes in the law see Annotations, same title and section number, 
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~§§ 459-461] 


emption from taxation of agencies and instrumen- 
talities of the United States government depends on 
the terms of the particular act of congress, an ex- 
emption being established if the case is brought with- 
in such terms; otherwise not,®? the fact that the 
property belongs to a federal agency** or is used 
in interstate commerce not being ground for extend- 
ing the effect of the statute beyond the clear im- 
port of its terms.’ An act of congress incorporat- 
ing a railroad and exempting its right of way through 
public lands from taxation within the territories 
of the United States does not exempt improvements 
made by the railroad on its right of way.8* Under 
express provisions of the act of congress, mortgages 
executed to federal land banks are deemed instru- 
mentalities of government and exempt from feder- 
al, state, municipal, and loeal taxation.§7 

[§ 460] (2) Bonds and Other Securities. Under 
acts of congress exempting particular issues of Unit- 
ed States bonds from taxation,’® or in general terms 
providing that “all stocks, bonds, and other secu- 
rities of the United States, held by individuals or 
corporations within the United States, shall be ex- 
empt from taxation under state authority,”§® obli- 
gations of the United States are exempt from state 
taxation, unless issued prior to the exempting stat- 
ute,°® and they cannot be taxed indirectly by inelud- 
ing them as credits in assessing a personalty tax on 
the excess of a taxpayer’s credits over his debts.°1 
It has been held not to be an indirect taxation of 
tax-exempt securities of the United States for a state 
by statute to allow only one twelfth of the value 
of the United States security for each month prior 
to the assessment date the security has been owned 
by the taxpayer provided the statute applies the 
same rule to tax-exempt securities of the state,?? 
but where the state statute computes the allowance 
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for exemption of United States securities on the 
monthly basis while allowing the exemption of state 
securities to the amount of their full value, the 
statute is held unconstitutional as an unlawful dis- 
crimination against the securities of the United 
States, and a violation of the federal statute ex- 
empting bonds of the federal government from state 
taxation.®* The exemption requirements of the acts 
of congress are met by deducting the par value of 
the bonds as issued, and not their market value.®4 

Particular obligations and securities. An unpaid 
balance of a debt owing by the United States is 
not exempt under a statute exempting from taxa- 
tion “all stocks, bonds, treasury notes, and other ob- 
ligations of the United States”;9® nor are eertifi- 
cates of indebtedness “securities” within the mean- 
ing of the act of congress exempting “stocks, bonds, 
and securities of the United States.”°* A United 
States check or warrant, available for immediate 
use as money, is not within the meaning of the prin- 
ciple that the states cannot tax the official agencies 
of the United States government.®? 

[§ 461] (3) Indian Lands and Rights Thereto®? 
—(a) In General. While a tax on lands held by an 
Indian allottee under an act of congress providing 
for such allotment is forbidden as a tax upon an 
instrumentality of government,®® such immunity may 
also be guaranteed by express treaty provisions,! or 
granted by statute.2 The property of Indians is 
exempt under a treaty or statute where the facts, 
as established, bring the case within the required 
conditions of the grant;? otherwise the property is 
not exempt,* subject, however, to the modification 
that an exemption of a contractual nature previously 
established by treaty provision between the Indian 
tribe and the United States government will be pro- 
tected against subsequent legislation, federal and 


83. . See cases infra this section. 

84. Atlantic, etce., R. Co. v.. Le- 
sueur, 19 P. 157, 2 Ariz. 428, 1 L.R.A. 
244 [appeal dism 11 S.Ct. 1015, 140 U. 
S. 669, 35 L.Ed. 593] 


85. Atlantic, ete, R. Co. v. Le- 
sueur, supra. 

Atlantic, ete. R. Co. v. Le- 
sueur, supra. 

87. Federal Land Bank of New Or- 


leans v. Crosland, 43 S.Ct. 385, 261 U. 
S. 374, 67 L.Ed. 703, 29 A.L.R. 1 [rev 
93 So. 7, 207 Ala. 456]. 

88. Com. v. Hearne, 100 S.W. 820, 
SON Kynt ANOS: City a ofe Waco.’ av. 
Amicable Life Ins. Co., (Tex.Civ. 
App.) 230 S.W. 698 [aff (Commn.App., 
248 S.W. 332]. 

[a] District of Columbia bonds.— 
Congress has constitutional power to 
declare that bonds issued by the Dis- 
trict of Columbia, to be paid in part 
by taxation of property within the 
district and in part by appropriations 
from the revenues of the United 
States, shall be exempt from all taxa- 
tion by state or municipal authority. 
Grether v. Wright, 75 F. 742, 23 C.C.A. 
498. 

89. In re Opinion of the Justices, 
93 A. 311, 77 N.H. 611; In re Opinion 
of the Justices, 53 N.H. 634. 

90. People v. New York Tax, etc., 
Com’rs, 37 Barb. (N.Y.) 635. 

91. Iowa Loan & Trust Co. v. Fair- 
weather, 252 F. 605; Packard Motor 
Car Co. v. City of Detroit, 205 N.W. 
106, 108, 232 Mich. 245, 250; State ex 
rel. American Automobile Ins. Co. v. 
Schramm, 196 S.W. 21, 271 Mo. 223; 
City of Waco v. Amicable Life Ins. 
Co., (Tex.Civ.App.) 230 S.W. 698 [aff 
(Commn.App.) 248 S.W. 332]. 

92. Shotwell v. Moore, 16 N.E. 470, 
45 OhioSt. 632 [aff 9 S.Ct. 362, 129 U.S. 
590, 32 L.Ed. 827]. 

93. Lantz v. Hanna, 207 P. 767, 111 


Kan. 461. 

94. People ex rel. Manhattan F. 
Ins. Co. v. New York Tax, ete., Com’rs, 
76 N.Y. 64. 

95. People ex rel. Astoria Light, 
Heat & Power Co. v. Cantor, 187 N.Y. 
S. 467, 114 Mise. 419. 

96. People v. Gardiner, 48 Barb. 
(N.Y.) 608. 

97. Hibernia Sav., ete., Soc. v. San 
Francisco, 26 S.Ct. 265, 200 U.S. 310, 
50 L.Ed. 495 [aff 72 P. 920, 139 Cal. 
we 96 Am.S.R. 100, 5 L.R.A.N.S. 
608]. 

98. Constitutional protection of 
contract exemption see Constitutional 
Law §§ 607, 608, note 11 [b]. 

Liberal construction of Indian ex- 
emption statutes see supra § 396. 


99. See supra §§ 377-379. — 
1. The New York Indians, 5 Wall. 
(U.S.) 761, 18 L.Ed. 708. 


[a] Under treaty provision by 
which the United States acknowledg- 
es certain lands to be the property of 
the Indian nation, and gives its as- 
surance that the United States will 
never claim the same, nor disturb the 
Indian nation in the free use and en- 
joyment. thereof, such lands are 
exempt from taxation for roads con- 
structed thereon under an interstate 
agreement providing therefor. The 
New York Indians, 5 Wall. (U.S.) 
761, 18 L.Ed. 708. 

2. See cases infra notes 3, 4. 

[a] ands reserved in treaty for- 
use of an individual Indian are not 
lands ‘sold by the United States” 
within meaning of statute exempting 
lands sold by United States for five 
years. Frederickson v. Fowler, 5 
Blackf. (Ind.) 409. 

[b] In Canada Indian land sur- 
rendered to the crown and sold to an 
individual is taxable; the statutory 


exemption applies only to Indian 
lands reserved for their use. Church. 
v. Fenton, 28 U.C.C.P. (Ont.) 384. 

3. See cases infra this note. 

[a] Homestead.—Land held by 
Osage Indians as homestead is 
exempt from taxation for twenty-five 
years, or during life of homestead al- 
lottee, under act of congress so pro- 
viding. United States v. Board of 
Com’rs of Osage County, Okl., 216 F. 
883, 1383 C.CzA. 87. 

[b] Lands held by gift are not 
lands ‘held by purchase” within the 
meaning of the exception in the law 
exempting from taxation ‘the prop- 
erty of all Indians who are not eiti- 
zens except lands held by them by 


purchase.” Farrington v. Wilson, 29 
Wis. 3838.. 
{c] Lands bought with proceeds 


of exempt lands, under statute re- 
stricting alienation but permitting it 
with consent of secretary of interior 
in certain cases and providing that 
proceeds derived therefrom shall be 
used for the benefit of the allottee so 
disposing of his land under the super- 
vision of the commissioner of Indian 
affairs, are also exempt. United 
ae v. Nez Perce County, 267 F. 

4. See cases infra this note. 

[a] Surplus lands, over the home: 
stead allotment, exempt for three 
years or during life of allottee, are 
not exempt after lapse of the three 
years.’ U. S. v. Osage County, 216 F. 
883, 133 C.C.A. 87. 

[b] Town lots, declared by statute 
to be exempt from taxation “during 
the existence of the Indian govern- 
ment,’ are not exempt in the hands of 
a remote grantee. Cobb v. Board of 
Com’rs of Seminole County, 151 P. 220, 
50 Okl. 594. 
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state, imposing a tax on the property,® and to the 
further modification that where the state constitu- 
tion suspends the taxing power with respect to such 
property as is exempt under federal treaties or laws, 
the taxing power, suspended with respect to such 
property as is exempt under federal treaties or laws,°® 
revives with respect to such property as has been 
but is no longer so exempt.? Except in so far as the 
contract by its terms limits the exemption right,® 
or reserves power in congress to legislate with refer- 
ence thereto,? exemptions of Indian lands created 
_by treaties which have been construed as contractual 
grants, based on a legally sufficient consideration, 
are irrevocable,?° as, for example, exemption of lands 
granted to the Indians in consideration of their sur- 
render of lands previously held and moving there- 
from,!! or in consideration of the surrender of the 
tribal title to the United States and a division of 
the land and allotment of the separate parcels to 
individual Indians to hold in severalty,?* the exemp- 
tion right in such cases being unaffected by subse- 
quent legislation in derogation thereof,!? unless, un- 
der the terms of the exemption contract as embodied 
in the original exemption statute, the right of con- 
gress to legislate with reference thereto is expressly 
reserved.!4 Where the exemption contract, embod- 
ied in the statute, itself limits or restricts the right, a 
claim to an exemption thereunder will be sustained 
if brought within its terms;1° otherwise not;1® nor 
will the claim be sustained in the absence of aver- 
ments of facts entitling the claimant to the exemp- 
tion.17 

[§ 462] (b) Restricted to Original Allottee. Un- 
der a statute embodying an agreement between jan 
Indian nation and the national government, provid- 
ing in accordance therewith that the lands allotted 
should remain “nontaxable while the title remains 
in the original allottee,” lands are not exempt after 
title has passed to the heirs!® or grantees of the orig- 
inal allottee;*® but in states where the mortgagor 
is regarded as having legal title to the mortgaged 
land and the mortgagee only a lien or seeurity for 


5. See cases infra note 13. [a] 


Gross Production Tax for 1919, 197 P. 
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Homestead 
6. In re Skelton Lead & Zinc Co.’s| twenty-one years.—Indian 
used as a homestead and if the pericd 


~ [§§ 461-464 


the debt,2° the execution by the Indian allottee of 


a mortgage in the form of a deed does not divest the - 


title so as to render the-land taxable. 

[§ 463] (c) Removal of Alienation Restriction. 
Where the treaty terms place restrictions on aliena- 
tion of Indian lands, and, as amended, make the ex- 
emption personal to the original allottee, a removal 
of the restrictions on alienation does not, per se, 
destroy the exemption right to land which is still 
in the hands of the original allottee,?? unless the re- 
moval of the restriction on alienation was made on 
petition of the allottee while a statute was in force 
declaring that all land from which restrictions have 
been or shall be removed shall be subject to taxa- 
tion;22 but, where the removal of restrictions on 
alienation was not conditioned on surrender of the 
exemption and the allottee did not petition for the 
removal, the removal by statute does not operate as 
an extinguishment of the exemption of lands still in 
the hands of the original allottee,?* although a gran- 
tee from the original allottee is not entitled to an 
exemption which is limited to the original allottee,”® 
and furthermore is in no position to claim it where 
he takes title to the land under a statute declaring 
that all land from which restrictions have been or 
shall be removed shall be subject to taxation.?°® 
Where the restriction on alienation and the exemp- 
tion from taxation are limited to a like period of 
years, the statute providing therefor is construed 
as indicating the intention of congress that the ex- 
emption should apply only so long as the lands were 
held by the Indians and that alienation extinguished 
the exemption.?7 

[§ 464] c. Agencies and Instrumentalities of 
States—(1) In General. The property of public cor- 


porations and organizations functioning as govern- 


mental agencies and instrumentalities of the states 
is exempt under constitutional and statutory provi- 
sions exempting such property, or construed to have 
that effect,?® but property of a public corporation 
to be exempt under such provisions must be held 
by it in the exercise of its functions as a govern- 


nontaxable for 


23. Sweet v. Schock, 38 S.Ct. 101, 
land, if 3 


245 US, 1925762... Was 237. 
24. Grotkop v. Stuckey, 282 P. 611, 


495, 81 Okl. 134. 

7. Wynn v. Fugate, 299 P. 890, 149 
Okl. 210. 

8. See cases infra notes 15-17. 

9. See cases infra note 14. 

10. See cases infra notes 11-14. 

11. The Kansas Indians, 5 Wall. 
(U.S.) 737, 18 L.Ed. 667. 

12. Carpenter v. Shaw, 50 S.Ct. 
121, 280 U.S. 363. 74 L.Ed. 478 [rev 
272 P..393, 184 Okl. 29]; Choate v. 
Trapp, 32 S.Ct. 565, 224 U.S. 665, 56 
oe 941, [rev 114 +P..°709,, 28 --Okl. 

eile 

13. Carpenter v. Shaw, 50 S.Ct. 121, 
280 U.S. 363, 74 L.Ed. 478 [rev 272 
BP: )393;, 134 -Okl.- 29]; Broadwell. vi 
Carter County, 40 S.Ct. 422, 253 U.S. 
25, 64 L.Wd. 759 [rev 175 P. 828, 71 
Okl. 162]; Ward v. Love County, 40 


S.Ct. 419,.253 U.S. 17, 64 L.Ed. 751: 


[rev (Okl.) 173 P. 1050]; English v. 
Richardson, 32 S.Ct. 571, 224 U.S. 680, 
56 L.Ed. 949 [rev 114 P. 710, 28 Okl. 
408]; Gleason v. Wood, 32 S.Ct. 571, 
224 U.S. 679, 56 L.Ed. 947 [rev 114 P. 
703, 28 Okl. 502]; Choate v. Trapp, 
32 S.Ct. 565,) 224° U.S. 665, 56 Aud: 
941 [rev 114 P. 709, 28 Okl. 517]; 
Weilep v. Audrain, 128 P. 254, 36 Okl. 
288; Whitmire v. Trapp, 126 P. 578, 
33 Okl. 429. 

14. Hudson v. Hopkins, 183 P. 507, 
75 Okl. 260 [error dism 41 S.Ct. 533, 
256 U.S. 681, 65 L.Ed. 1169]. 

15. See cases infra this note. 


of exemption since allotment has not 
elapsed, is exempt under the statute. 
Davenport v. Doyle, 157 P. 110, 57 
Okl. 341; Weilep v.- Audrain, 128 P. 
254, 36 Okl. 288. 

16. Kidd v. Roberts, 143 P. 862, 43 
Okl. 603. 

17. Brown v. Denny, 152 P. 1103, 
52 Okl. 380. 

18. U. S. v. Board of Com’rs of 
McIntosh County, 271 F. 747 [aff sub 
nom. U. S. v. Gray, 284 F. 103 (appeal 
dism 44 §.Ct. 230, 263 U.S. 689, 68 L. 
Ed. 508); sub nom. U. S. v. Ransom, 
284 F. 108 (aff 44 S.Ct. 230, 263 U.S. 
691, 68 L.Ed. 508)1; McNee v. White- 
head, 253 F. 546, 165 C.C.A. 216; Board 
of Com’rs of Grady County v. Leno- 
chan, 195 P. 116, 80 Okl. 169. 


19. Fink v. Board of Com’rs of} 


Muskogee County, 39 S.Ct. 128, 248 
U.S. 399, 63 L.Ed. 324 [aff 159 P. 470, 
60 Okl. 67]. 

20. See Mortgages §§ 1-3. 


21. In re Baxter, 270 P. 565, 132} 


Okl. 289. 

22. English v. Richardson, 32 S. 
Ct. 571, 224 U.S. 680, 56 L.Ed. 949; 
Choate v. Trapp, 32 S.Ct. 565, 224 U. 
S. 665, 56 L.Ed. 941 [rev 114 P. 709, 28 
Okl. 517]; Board of Com’rs of Okfus- 
kee County v. Hutton, 179 P. 922, 72 
Okl. 223; Farris v. Union Cent. Life 
Ins 2Coyk Li Pie gnome. nO kien oe 
eae vy. Audrain, 128 P. 254, 36 Okl. 


140 Okl. 178. 

25. Fink v. County Commissioners 
of Muskogee County, 39 S.Ct. 128, 248 
U.S. 399, 638 L.Ed. 324 [dist Choate v. 
Trapp, 32 S.Ct.-565, 224 U.S. 665, 56 
L.Ed. 941]; Board of Com’rs of Creek 
an v. Bartlett, 188 P. 655, 77 Okl. 


26. See cases supra note 25. 
27. Scanland v. Board of Com’rs of 
Cee County, 155 P. 898, 56 Okl. 


28. People v. Sanitary Dist. of Chi- 
cago, 134 N.E. 733, 302 Ill. 350; Audi- 
tor-Gen. v. State University, 47 N.W. 
440, 83 Mich. 467, 10 L.R.A. 376; State 
ex rel. Caldwell v. Little River Drain- 


|age Dist., 236 S.W. 15, 291 Mo. 72. 


[a] Property held exempt.—(1) 
Of water improvement districts under 
statute exempting the property of the 
state “or any political division there- 


|of.”” Bexar-Medina-Atascosa Counties 


Water Improvement Dist. No. 1. v. 
State, €Tex.Civ.App.} 21 S.W.(2d) 747. 


|(2) Of irrigation district under con- 


stitutional provision that property of 
United States, and of state, county, 


|and school districts and other munici- 
‘pal corporations, 


“and such other 
property as the legislature shall by 
general laws provide,” and under stat- 
ute expressly exempting property of 
irrigation district. Richland — Irr. 
Dist. v. De Bow, 270 P. 816, 149 Wash. 


242. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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mental ageney, and not in its proprietary capacity ;2° 
nor will the exempting provisions operate to exempt 
property held by a governmental agency as trustee 
for private organizations and for purposes connected 
with the administration of their affairs.2° While 
districts, such as school, road, and sanitary districts, 
are not governmental agencies of the state in the 
sense that their property is the property of the state 
and exempt regardless of the purpose for which it 
is used,*? or in the sense that their bonds are exempt 
regardless of the legislative authority under the 
state constitution to tax or exempt such bonds,?2 
they are public corporations and subdivisions of the 
state exercising special governmental functions, and, 
as such, are subject to exemption provisions in con- 
stitutions and statutes applicable to them, and en- 
titled to exemptions granted thereby if within their 
terms;** but are not entitled to exemptions in the 
absence of such provisions,?* or where not within 
their terms;°> and a private corporation which does 
not function as a governmental agency is not enti- 
tled to the exemption,®® even though its business. is 
managed by state agencies, acting under statutory 
authority.$7 

[§ 465] (2) Bonds and Other Securities. While 
state bonds or bonds issued by a state agency are 
not exempt regardless of the authority of the state 
legislature, under the state constitution, to tax or 
exempt them,?® or in the absence of exemption pro- 
visions applicable thereto,?® such bonds are exempt 
where a statute makes them so,*® notwithstanding 
a constitutional prohibition on laws exempting any 
property within the state except such as is named in 
the constitution, state bonds or bonds issued by a 
state agency in its governmental capacity being in- 
strumentalities of government and not “property” 
within the meaning of the constitutional prohibi- 


29. Robinson v. Indiana & Arkan- [a] 
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tion.4! Where it is shown that the uniform and 
well settled policy of the state is to exempt its own 
bonds from taxation however owned, a seeming re- 
striction or inhibition in a statute exempting state 
bonds from state, county, and municipal taxation 
will be construed, if possible, so as not to defeat 
the presumed legislative intention,42 and an added 
provision exempting such bonds when constituting 
a part of the surplus of corporations will not be 
construed to restrict the exemption of state bonds ° 
held by corporations to those constituting a part 
of their surplus.** City bonds.and warrants, ex- 
empt from taxation by constitutional and statutory 
provisions, are exempt in the hands of their own- 
ers;** but not where the exempting statute is held 
unconstitutional.#® 

[§ 466] 6. Public Utilities Generally.*¢ The tax 
system provided for by constitution and statute in 
some states taxes the gross receipts of public utilities 
and exempts from other taxes property belonging to 
such utilities “used exclusively in the operation of 
their business in this state.” Under such provisions, 
the exemption extends to both property and license 
taxes,*” but not to benefit assessments made by im- 
provement districts.4® “Operative property” within 
the meaning of this rule includes property being used 
in the business of the public utility,+® even though 
the service rendered the public is small and re- 
stricted, if it adequately meets the public demand ;°° 
but not property of a corporation, formed to en- 
gage in the public service, which had not rendered 
such service,®! nor property available for such use 
although ultimately intended for such use,®? nor 
property only partially used in the public utility’s 
business.°? While a public service corporation is 
not a governmental corporation within the meaning 
of constitution or statute exempting the property 


Levee district, not included in} W.Va. 166, 44 A.L.R. 501. 


sas Lumber & Mfg. Co., 194 S.W. 870, 
128 Ark. 550, 3 A.L.R. 1426; People v. 
Sanitary District of Chicago, 138 N. 
E. 209, 307 Ill. 24; Sanitary Dist. of 
Chicago v. Carr, 136 N.E. 479, 304 Ill. 
120; Chicago Sanitary Dist. v. Han- 
berg, 80 N.E. 1012, 226 Ill. 480. 

[a] Land acquired by levee dis- 
trict at sale for taxes for purpose of 
resale and not to be used as income- 
producing property, is exempt. Rob- 
inson v. Indiana & Arkansas Lumber 
& Mfe. Co., 194 S.W. 870, 128 Ark. 
550, 3 A.L.R. 1426. 

30. Wenner v. Mothersead, 264 P. 
816, 129 Okl. 273. ‘ 

31. Ft. Smith School Dist. v. 
Howe, 37 S.W. 717, 62 Ark. 481; Sani- 
tary Dist. of Chicago v. Board of Re- 
view of Will County, 101 N.E. 555, 258 
Tll. 316; Sanitary Dist. of Chicago v. 
Gifford, 100 N.E. 953, 257 Ill. 424, 
Chicago Sanitary Dist. v. Martin, 50 
N.E. 201, 173 Ill. 243, 64 Am.S.R. 110. 

32. Seé infra § 465. ‘ 

33. Board of Com’rs for Fifth 
‘Louisiana Levee Dist. v. Concordia 
Land & Timber Co., 74 So. 921, 141 La. 
247; Mayer v. Peebles, 58 Miss. 628; 
State ex rel. Kinder v. Little River 
Drainage Dist., 236 S.W. 848, 291 Mo. 
267; Passaic Valley Sewerage Com’rs 
v. Jersey City, 108 A. 233, 93 N.J.Law 
427 [rev 105 A. 722,92 N.J.Law 264]. 

34. Nutwood Drainage and Levee 
Dist. v. Board of Review of Jersey 
County, 99 N.E. 590, 255 Ill. 447. 

85. Turlock Irr. Dist. v. White, 198 
P, 1060, 186 Cal. 183, 17 A.L.R. 72; 
Sanitary Dist. of Chicago v. Gibbons, 
127 N.E. 691, 293 Ill. 519; Nutwood 
Drainage and Levee Dist. v. Board of 
Review of Jersey County, 99 N.E. 590, 
255 Ill. 447; - Buffalo Rapids Irr. 
Dist. v. Colleran, 279 P. 369, 85 Mont. 
466; Columbia Irr. Dist. v. Benton 
County, 270 P. 813, 149 Wash. 234. 


the constitutional enumeration of pub- 
lic corporations and organizations ex- 
empted thereby, is not exempt. Bon- 
ner v. St. Francis Levee District, 92 
S.W. 1124, 77 Ark. 519. 

[b] Drainage district is not a 
“municipal corporation” within the 
purview of a constitutional provision, 
exempting from taxation property be- 
longing to the state or municipal cor- 
porations. Board of Drainage Com’rs 
of Muddy Creek Drainage Dist. v. C. 
Cicer & Co., 76 S.E. 552, 160 N.C. 


[ec] Warrants isued by state bank- 
ing board.—A statute making deposi- 
tor’s guaranty fund warrants 
taxable for any purpose whatsoever,” 
is not repugnant to a constitutional 
provision inhibiting the legislature 
from passing laws exempting prop- 
erty from taxation. In re First State 
Bank of Oklahoma City, 171 P. 864, 
68 Okl. 88. 

36. See case infra this note. 

[a] Employers’ insurance associa- 
tion, incorporated as a private insur- 
ance corporation by the state to ad- 
minister the workmen’s compensation 
law, is not a government agency 
within the meaning of the exemption 
provisions. Texas Employers’ Ins. 
Ass’n v. City of Dallas, (Tex.Civ. 
App.) 5 S.W.(2d) 614. 

37. See case infra this note. 

[a] Tax on service rendered.—Un- 
der a statute providing for operation 
by ‘state agencies of the Boston Ele- 
vated Railway Company, payments by 
the railway company while being so 
operated for the transportation of 
coal were not payments for services 
rendered to a state, which were ex- 
cepted from the tax on payments for 
transportation by water. Boston Ele- 
vated Ry. Co. v. Malley, 288 F. 864. 

38. State v. Page, 130 S.E. 426, 100 


39. Bonaparte v. State, 63 Md. 465. 

40. Newark City Bank y. Newark 
Assessor, 30 N.J.Law 13; In re As- 
sessment of First: Nat. Bank of 
Chickasha, 160 P. 469, 58 Okl. 508, L. 
R.A.1917B 294. 

41. In re Assessment of First Na- 
tional Bank of Chickasha, supra. 

42. Pullen v. Corporation Commis- 
sion, 68 S.H. 155, 152 N.C. 548. 

43. Pullen v. Corporation Commis- 
sion, supra. ; 

44, Napa Savings Bank vy. Napa 
County, 120 P. 449, 17 Cal.App. 5453+ 
In re Droll, 187 N.W. 876, 108 Neb. 85,° 
26 A.L.R. 543; Buist v. Charleston, 57_ 
S.E. 862, 77 S.C. 260. 

45. Carolina Nat. Bank of Colum- 
bia v. Spigner, 90 S.E. 748, 106 S.C. 
185. 

46. Municipally owned works and 
utilities see supra § 454. 

47. Pacific Gas & Electric Co. v. 
Roberts, 143 P. 700, 168 Cal. 420; San 
Francisco v. Pacific Tel. & Tel. Co., 
135 P. 971, 166 Cal. 244. 

48. Los Angeles Ry. Corporation 
v. Los Angeles County Flood Control 
Dist., 248 P. 532, 78 Cal.App. 173. 

49. San Bernardino y. State Bd. of 
Equalization, 155 P. 458, 172 ‘Cal. 76, 

50. San Diego, ete., Ry. Co. v. 
State Bd. of Equalization, 132 P. 1044, 
165. Cal. 560. 

51. Transcontinental Telegraph Co. 
vy. Neylan, 167 P. 541, 34 Cal.App. 379. 

52. Southern California Telephone 
Co. v. Los Angeles County, 298 P. 9, 
212 Cal. 121 [foll Pacific Telephone 
& Telegraph Co. v. Los Angeles Coun- 
ty, (Cal.) 298 P. 14 (two cases); 
Southern California Telephone Co. v. 
Los Angeles County, (Cal.) 298 P. 18 
(two cases) ]. 

53. Lake Tahoe Ry., etc., Co. v. 
Roberts, 143 P. 786, 168 Cal. 551, Ann, 
Cas.1916E 1196. 
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of governmental corporations used for a public pur- 
pose,®* in some jurisdictions the statutes have been 
construed to exempt the land of such corporations 
from taxation, but only such land as the corpora- 
tion has taken by the right of: eminent domain, or, 
having the right so to take, has purchased.°° 

[§ 467] 7. Corporations and Their Property**°— 
a. In General. Statutes in the several jurisdictions 
frequently grant exemptions to corporations and 
their properties to the extent and in the manner 
therein specified,®’ in taxing corporations and their 
property in some particular manner,°* provision be- 
ing frequently made in the statute for the exemption 
of such corporations from the tax imposed by other 
statutes or provisions.°® Property may be exempt 
from taxation by reason of its ownership by a cor- 
poration,®® or by reason of the nature of the prop- 
erty in the hands of such corporation,®? in the for- 
mer case the property remaining exempt so long as 
it remains in the ownership of the corporation.®* 
Considering that an exemption from taxation is never 
to be presumed,*? and that such exemption never 
exists unless granted expressly or by necessary in- 
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ference,*‘ the mere granting of a charter or a fran- 
chise to a corporation confers no exemption upon the 
corporation or its property from taxation,®® nor 1s 
such an exemption necessarily to be inferred from 
the payment of a bonus by the corporation upon the 
granting of the charter or franchise.°* Neverthe- 
less, power exists in the legislature to confer exemp- 


‘tions on corporations and their property in the cor- 


porate charter,*? subject, of course, to constitutional 
limitations.°® In pursuance of the rule of strict 
construction of statutes granting exemptions,®® an 
exemption accorded to a corporation or to corpora- 
tions of a particular class will be carefully limited 
to the terms of the grant,’ and to the corporations 
enumerated therein,’! the intention of the legisla- 
ture in granting the exemption being a matter to be 
considered in the determination of its application 
or extent.72 Although the name of a corporation™* 
and the powers granted by its charter’* may reflect 
its character, yet, in determining whether a corpora- 
tion comes within a class entitled to exemption, the 
enunciation in its eharter of the purposes of the 


[§§ 466-467 


54. See supra § 464. 

55. Connecticut Valley St. Ry. Co. 
v. City of Northampton, 99 N.E. 516, 
213 Mass. 54. 

56. Cross references: 

Bquality and uniformity of statutes 
exempting corporations see supra § 
389. 

Deductions in assessing corporations 
or their property see infra §§ 835— 
839. : 

Exemption of particular corporation 
see infra §§ 477-479 and passim §§ 
480-497. 

Liability to taxation generally see su- 
pra §§ 231-342. 

Revocability of exemptions to corpo- 
rations see infra §§ 472, 473. 

57. See statutory provisions. 

[a] Dete surplus for pur- 
pose of exemption.—(1) In determin- 
ing, under Tax L. § 12, whether there 
are surplus corporate profits or re- 
serve funds which the statute ex- 
empts from assessment to the ex- 
tent of ten per cent of the capital, all 
of the assets of the taxpaying corpo- 
ration including real estate are to be 
considered. People ex rel. Astoria 
Light, Heat & Water Co. v. Cantor, 
141 N.E. 901, 236 N.Y. 417, 30 A.L.R. 
1458. (2) A corporation’s surplus, 
not exceeding ten per cent of capital, 
exempt from taxation, is determina- 
ble by making deduction before de- 
ducting the value of the realty from 
the total assets, rather than after- 
ward (Tax L. § 12). People ex rel. 
New Mutual Gaslight Co. v. Cantor, 
220 N.Y.S. 334, 129 Misc. 222. (3) In 
determining the “surplus profits or 
' reserve funds,’ under Tax L. § 12, re- 
lating to taxation of corporate stock, 
the assets of the corporation which 
are not taxable in the state shall not 
be included. People ex rel. Federal 
Terra Cotta Co. v. Purdy, 178 N.Y.S. 
316, 189 App.Div. 131 [foll Peo. ex rel. 
Simms Magneto Cq, 178 N.Y.S. 318, 
189 App.Div. 134]. 

Deduction of property not subject 
to taxation in arriving at amount of 
tax see infra § 837 et seq. 

58. Taxing of corporations and 
their property see supra §§ 231-342. 

59. See statutory provisions. 

[a] Trust company paying taxes 
imposed by Tax L. art 9 § 187a (Hey- 
decker Gen. L. p 1923 c 24) is, by vir- 
tue of § 202, exempt from taxation 
of bank stocks owned by it, the lat- 
ter being personal property within the 
exemption. Guaranty Trust Co. v. 
New York, 95 N.Y.S. 770, 108 App.Div. 


Lom 

[b] Corporation engaged in more 
than one business.—A corporation en- 
gaged in manufacturing and selling 
ice and in cold storage business, 
which pays a license tax imposed by 
St. § 4224, on its ice factories, is li- 
able under §§ 4189a and 4189c, impos- 
ing a franchise tax, to pay a fran- 
chise tax on so much of its capital 
stock as is used in the cold storage 
business. Merchants’ Ice & Cold 
Storage Co. v. Commonwealth, 157 S. 
W. 717, 154 Ky. 452. 

[c] Franchise or license tax.—St. 
§ 4189a, requiring payment of fran- 
chise or license tax by corporations, 
but exempting corporations ‘‘which 
under existing laws are liable to pay 
a franchise or license tax,’ and § 
4214a, imposing additional license tax 
on manufacturers of double stamp 
tax spirits, having become laws on 
the same day, plaintiff, a manufactur- 
er of double stamp spirits, while 
bound for the payment of license tax 
provided by the latter section at the 
time when the former section became 
a law, is not liable for license tax pro- 
vided by the former. Greene v. E. H. 
Taylor, Jr., & Sons, 212 S.W. 925, 184 
Ky. 739. 

60. Peo. v. Cameron, 124 N.Y.S. 
949, 140 App.Div. 76. 
- Peo. v. Cameron, supra. 
Peo. v. Cameron, supra. 
See supra § 395. 
See supra § 382 text and note 


65. Baltimore v. Baltimore & O. 
R. Co., 6 Gill (Md.) 288, 48 Am.D. 531. 

66. State v. Bank of Smyrna, 7 
Del. 99, 73 Am.D. 699; Baltimore v. 
Baltimore & O. R. Co., 6 Gill (Md.) 
288, 48 Am.D. 531. 

67. State v. Bank of Smyrna, 7 
Del. 99, 73 Am.D. 699. 

68. See constitutional provisions. 

Constitutional restrictions general- 
ly see supra §§ 384-390. 

69. See supra § 396. 

70. U.S.—Gordon v. Appeal Tax 
Ct., 3 How. 138, 11 L.Ed. 529. 

Del.—State v. Bank of Smyrna, 7 
Del. 99, 73 Am.D. 699. 

La.—New Orleans v. New 
Canal, ete., Co., 32 La.Ann. 104, 

Md.—City of Havre de Grace vy. 
Havre de Grace & Perryville Bridge 
Co., 125 A. 704, 145 Md. 491; State v. 
Wilson, 52 Md. 638. gf 

N.J.—Singer Mfg. Co. v. Heppen- 
heimer, 34 A. 1061, 58 N.J.Law 633, 32 
L.R.A, 643. 
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Pa.—Union Canal Co. v. Dauphin 
County, 3 Brewst. 124. 

71. State ex rel. Dawson v. Ses- 
sions, 147 P. 789, 95 Kan. 272 [aff 38 
S.Ct. 60, 245 U.S. 627, 62 L.Ed. 518 


mem]; Industrial Corporation of Bal-: 


timore City v. State Tax Commission 


of Maryland, 106 A. 852, 134 Md. 379;: 


People ex rel.,Goodwin Sand & Gravel 
Co. v. Law, 202 N.Y.S. 558, 207 App. 
Div. 567 [appeal dism 144 N.E. 918, 
238 N.Y. 624]. ‘ 

[a] Holding companies.—A sand 
and gravel corporation, which after 
operating several years transferred 
all its material, equipment, and good 
will to another corporation in return 
for stock therein, and whose only in- 
come thereafter was from stocks and 
bonds in other corporations, and a 
small amount: of rent from real es- 
tate, was a “holding corporation,’ 
within Tax L. art 9-a § 210, as it 
existed in 1918, exempting holding 
corporations whose principal income 
is derived from holding stocks and 
bonds of other corporations from the 
franchise tax. People ex. rel. Good- 
win Sand & Gravel Co. v. Law, 202 N. 
Y.S. 558, 207 App.Div. 567 [appeal 
dism 144 N.E. 918, 238 N.Y. 624] 

[b] Nonprofit corporations.—(1) 
An incorporated codperative society 
organized for the purpose of provid- 
ing wires for connection with a tele- 
phone exchange, or of maintaining a 
system of irrigation for the benefit 
of its members, is not within the 
terms of a statute exempting -corpo- 
rations “which are not organized or 
operated’ for pecuniary profit which 
are not doing business for pay.” 
State ex rel. Dawson v. Sessions, 147 
P. 789, 95 Kan. 272 [aff 38 S.Ct. 60, 
245 U.S. 627, 62 L.Ed. 518 mem]. (2) 
Exemption of charitable, benevolent, 
pics corporations see infra §§ 498— 


72. New Orleans vy. Houston, 7 S. 
Ct. 198, 119 U.S. 265, 30 L.Ed. 411; 
veer v. Richmond, ete., R. Co., 81 Va. 


73. Industrial Corporation of Bal- 


| timore City v. State Tax Commission 


of Maryland, 106 A. 852, 134 Md. 379; 
State v. Central Trust Co., 67 A. 267, 
106 Md. 274; State v. German Savings 
Bank, 63 A. 481, 103 Md. 205. ; 
_ 74 Industrial Corporation of Bal- 
timore City v. State Tax Commission 
of Maryland, 106 A. 852, 134 Md. 379; 
State v. Central Trust Co., 67 A. 267, 
106 Md. 274; State v. German Savings 
Bank, 63 A. 481, 103 Md. 205. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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corporation is not controlling,’® the question being 
determined by the real nature of the corporation 
from the acts and business it is actually doing.?® 
In a taxing statute enumerating the particular cor- 
porations exempted from payment of a tax there- 
under, followed by a general clause “and other cor- 
porations required by law to file annual reports,” 
the general clause has been held to complete the 
enumeration of exempt corporations rather than to 
limit and qualify the enumeration already made,’ 
so that a corporation falling within one of the cor- 
porations specifically enumerated is exempted from 
the tax even though it is not required by law to file 
a tax report under any other statute.78 The term 
“residents” in an exemption statute has been held 
not to include corporations.7® 

Commutation tax. Statute repealing ad valorem 
tax on bonds and releasing stock in certain corpora- 
tions from ad valorem taxation does not violate 
constitutional provision requiring that all property 
be taxed, where a tax on the income from such bonds 
and stock is imposed in lieu of the taxes repealed.®°® 

[§ 468] b. Conditional Exemptions.®! As is the 
case with exemptions generally,°? to be entitled 
thereto the corporation must comply with any con- 
dition attached.’ Henee, if the exemption is made 
dependent on its annual gains or income not reach- 
ing a certain figure, this fact must clearly appear 
in order to warrant the exemption,®* and such an 
exemption is applicable only to corporations which 
have been in existence for a full year before the as- 
sessment is made.8> Where exemption from taxa- 
tion is granted to a corporation until it shall earn 
net income at a certain rate or declare a dividend, 
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upon the happening of this event the exemption ex- 
pires and the property becomes liable to taxation;** 
and it is not necessary that there should be any legis- 
lative act or resolution declaring the happening of 
the condition.’ If, in such case, the amount of the 
capital stock is subsequently increased by legisla- 
tive authority, the company is entitled to its exemp- 
tion until it earns an income at the.stated rate based 
on the total amount of capital stock as inereased.®8 

[§ 469] c. What Exemption Includes Generally.%® 
Although a general exemption of a corporation’s 
property will cover all the property necessary to 
the exercise of its franchise or the accomplishment of 
the purposes of its incorporation,?° it is not so as to 
property which is merely convenient for increasing 
its advantages or profits.°t An exemption of both 
the real and personal property of a corporation in- 
cludes thereunder a special franchise,®? and the ex- 
emption of a corporation and its property from taxa- 
tion includes the income of such corporation. 

[§ 470] d. Capital and Stock.°* The question as 
to what is included in an exemption of the “capi- 
tal,” “stock,” or “shares of stock” of a corporation 
depends upon the intention of the legislature,®® to 
determine which the history of the act granting the 
exemption,®® and the circumstances surrounding its 
enactment,®* should be taken into consideration, al- 
though the exemption should not be carried beyond 
its plain terms.°* Accordingly, in some’ eases, un- 
der particular charter or statutory provisions, it is 
held that, since the interests of the corporation in 
its stock and of the stockholders in their shares are 
separate and distinct, the exemption of the one does 
not include the other,®® and that therefore an ex- 


75. Shreveport Suburban Ry. Co.| that a railway company which leased | Dist. 976; Scranton v. Scranton Elee- 
v. Hollingsworth, 59 So. 30, 131 La.|its line to an operating company is| tric Light, etc., Co., 8 Pa.Co. 626. ' 


10 


Be exempt from payment of a franchise} [a] 
76. Shreveport Suburban Ry. Co.| tax, where the operating company is] emergencies or to meet demands of 


Property held for use in 


v. Hollingsworth, supra; Industrial 
Corporation of Baltimore City v. 
State Tax Commission of Maryland, 
106 A. 852, 134 Md. 379: State v. Cen- 
tral Trust Co., 67 A. 267, 106 Md. 274; 
State v. German Savings Bank, 63 
A. 481, 103 Md. 205. 

[a] Business corvorations.—A cor- 
poration organized for the main pur- 
pose of encouraging the location of 
new industries in aid of those already 
established in or near the city of Bal- 
timore, but having corporate powers 
conferred to lend money and invest in 
stocks, bonds, and securities is a 
“moneyed institution” within 3 Code 
Pub. Gen. L. art 23 § 88b, and not an 
“ordinary business corporation,” ex- 
empt from taxation upon its shares 
of stock by such section and § 88c, 
the lending and investment of money 
being its authorized and actual busi- 
ness. Industrial Corporation of 
Baltimore City v. State Tax Commis- 
sion of Maryland, 106 A. 852, 134 Md. 

9. ; 
oe, State v. Little Miami R. Co., 
7 OhioApp. 309; Cleveland & Pitts- 
burgh R. Co. v. State, 2 OhioApp. 228. 

78. State v. Little Miami R. Co., 7 
OhioApp. 3809; Cleveland & Pitts- 
burgh R. Co. v. State, 2 OhioApp. 228. 

[a] Steam railroad.—(1) A steam 


railroad which has leased its entire 


line and equipment and is not operat- 
jing within the state is not required to 
pay an assessment under the Willis 
Law upon its issued and outstanding 
eapital stock. Cleveland & Pitts- 
burgh R. Co. v. State, 2 OhioApp. 228. 
(2) As Langdon Act (Gen. Code § 5445 
et seq), in so far as it defines corpo- 
rations which are subject to fran- 
chise tax, must be construed as revi- 
sion of Willis Act (95 Ohio L. 124—- 
128), its scope as so amended not be- 
ing changed by subsequent Hollinger 
Act (Gen. Code § 1465-1 et seq), so 


required to and does report and pay 
the excise tax. State v. Little Miami 
R. Co., 7 OhioApp. 309. 

79. State v. Metz, 32 N.J.Law 199 
(statute exempting property out of 
the state belonging to residents of 
the state does not apply to corpora- 
tions). 

8@. Shields v. Williams, 19 S.W. 
(2d) 261, 159 Tenn. 349. 

81. Necessity for performance or 
happening of contingency see supra 
§§ 394, 418. 

82. See supra § 394. 

83. See cases infra notes 84-88. 

84 Park Bank v. Wood, 24 N.Y. 
93; Utica Cotton Mfg. Co. v, Oneida 
County, 1-Barb.Ch.. (N.Y.) .432. 

85. Park Bank v. Wood, :24 N.Y. 
93 (bank which had been organized 
only three months was liable to be 
taxed for the full amount of its canpi- 
tal, although its income and profits 
were less than five per cent). 

86. U.S.—Parmley v. St. Louis, 
etc., R. Co., 18 F.Cas.No. 10,768, 3 Dill. 


25. 

Ark.—St. Louis, etc., R. Co. v. Lof- 
tin, 30 Ark. 693 [aff 98 U.S. 559, 25 L. 
Ed. 222]. 

Conn.—State v. Norwich, etc., R. 
Co., 30 Conn, 290. 

N.C.—Richmond, ete, R. Co. v. 
Brogden, 74 N.C. 707. 

W.Va.—Baltimore, etc., R. Co. v. 
Marshall County, 3 W.Va. 319. 

87. Baltimore, etc., R. Co. v. Mar- 
shall County, supra. 

ss. State v. Norwich, etc., R. Co., 
30 Conn, 290. 

89. Capital and capital stock see 
infra § 470. . 

90. Anne Arundel County v. An- 
napolis, etc., R. Co., 47 Md. 592 [aff 
103 U.S. 1, .26 L.Ed. 359]; New Jer- 
sey R., etc., Co. v. Newark Collectors, 
26 N.J.Law 519; Delaware & Atlan- 
tic Tel, & Tel. Co. v. Chester, 19 Ra. 


increasing business .is within the ex- 
emption. Delaware & Atlantic Tel. 
& Tel. Co. v. Chester, 19 Pa.Dist. 976. 

91. New Jersey R., etc, Co. v. 
Newark Collectors, 26 N.J.Law 519; 
Delaware & Atlantic Tel. & Tel. Co. 
v. Chester, 19 Pa.Dist. 976. 

92. City of Red Deer v. Western 
General Electric Co., 11 Alta.L. 363. 

[al Special franchise is property 
within the meaning of the law. City 
of Red Deer v. Western General Elec- 
tric Co.. 11 Alta.L.. 363. 

93. Kelly v. St. John River Power 
Co., (Can.) [1931] 2 Dom.L.R. 553. - 

Income taxes see infra XX. 

94. Exemption of particular cor- 
porations see passim infra §§ 477-497. 

posted to taxation see supra §§ 
248-253. 

Exemption of stock of cemetery 
corporation see infra § 577 text and 
note 73. 

95. Central R., etc., Co. v. Wright, 
17 S.Ct. 80, 164 U.S. 327, 41 L.Ed. 454; 
Tennessee v. Whitworth, 6 S.Ct. 645, 
117 U.S. 129, 29 L.Ed. 830 [aff 22 FB. 
75]; Gordon v. Appeal Tax Ct., 3 How. 
(U.S.) 133, 11 L.Ed. 529; Penrose v. 
Chaffraix, 30 So. 718, 106 La. 250; 
State v. Baltimore, ete, R. Co., 48 
Mad. 49; Baltimore v. Baltimore & O. 
R. Co., 6 Gill (Md.) 288, 48 Am.D. 531. 

96. Baltimore v. Baltimore & O. 
R. Co., supra. 

97. Baltimore v. Baltimore & O. R. 
Co., supra. 

98. City of Havre de Grace v. 
Havre de Grace & Perryville Bridge 
Co., 125 A.’ 704, 145 Md. 491, 

99. Com. v. Minersville Water Co., 
2. Pa.Dist.. 738, 13 Pa.:Co.. 173 .-Mem- 
phis v. Memphis City Bank, 19 S.W. 
1045, 91 Tenn. 574 [aff 16 S.Ct. 468, 
161 U.S. 186, 40 L.Ed. 664]; Memphis 
v. Home Ins. Co,, 19 S.W. 1042, 91 
Tenn. 558 [aff 16 S.Ct. 476, 161 U.S. 
198, 40 L.Ed, 670]. 
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emption of the capital or capital stock of the cor- 
poration will not exempt the stockholders from tax- 
ation on their shares,! nor will the exemption of 
the shares of the stockholders exempt the corpora- 
tion from a tax on its capital stock,? and that an 
exemption to a corporation from local taxation does 
not prevent the taxation of shares of stock therein.* 
In other cases, however, it is held that an exemption 
of the corporation from taxation generally,* or from 
taxation upon its capital or capital stock,® or its 
property,® will also exempt the stockholders from 
‘taxation on their shares, particularly where the char- 
ter also provides that all of the corporate property 
shall be vested in the stockholders;* and converse- 
ly that an exemption of the shares of stock also ex- 
empts the corporation from taxation on its capital 
stock,’ or on the property represented thereby or 
essential to the proper exercise of the corporate fran- 
chises,® including not only the property, but the 
franchise itself.1° Where by its charter a corpora- 
tion is required to pay “in lieu of all other taxes” an 
annual tax of a certain per cent on the “amount of , 
capital” or “amount of capital stock” paid in, the 


1. Memphis v. Memphis. City 


TAXATION 


the capital itself, yet reserving the 


[§ 470 


charter tax is upon the capital stock of the corpora- 
tion and the shares of the stockholders are not ex- 
empt;!! but where it is-required to pay such a per- 
centage “on each share of stock,” the charter tax 1s 
upon the shares,'2 and the provision exempts the 
several stockholders from taxation on their shares,™* 
but it does not also exempt the corporation from tax- 
ation on its capital stock,!* or on its surplus and un- 
divided profits,1®> or from the payment of an occu- 
pation or privilege tax.!® It is ordinarily held that 
an exemption of the’ capital or capital stock of a 
corporation inclies the property represented there- 
by, or such as is essential to the carrying on of the 
corporate purposes of the corporation;’? but this 
is not necessarily the case, the question being de- 
pendent upon the intention of the legislature.'® 
Hence, a statute forever exempting the capital stock 
of a corporation from taxation, and all the property 
of the corporation for a specified period, upon the 
elapse of the specified periods, the corporation’s 
capital stock would be exempted from taxation as 
stock, although its property might be taxed by some 
rule other than by the taxation of the stock.1® It 


v. Union, etc., Bank, 19 S.W. 758, 91 


Bank, 19 S.W. 1045,,.91 Tenn. 574 [aff 
16 S.Ct. 468, 161 U.S. 186, 40 L.Ed. 
6641; Memphis v. Home Ins. Co., 19 
S.W. 1042, 91 Tenn. 558 [aff 16 S.Ct. 
476, 161 U.S. 198, 40 L.Ed. 670]. 

2. Com. v. Minersville Water Co., 
Zeb, Dist. Ts. 13” Pa‘Co. 17. 

8. City of Havre de Grace v. Havre 
de Grace & Perryville Bridge Co., 125 
A. 704, 145 Md. 491. 

{a] County and municipal taxes.— 
Acts (1908) c 535 § 1, exempting a 
bridge company from all county and 
municipal taxes, does not prevent 
taxation of the shares of stock there- 
in, the exemption including only such 
county and municipal taxes as might 
be levied upon the company. 


Perryville Bridge Co., 125 A. 704, 145 
Md, 491. 

4 Gordon v. Appeal Tax Ct., 3 
How. (U.S.) 133, 11 L.Ed. 529; State 
v. Powers, 24 N.J.Law 400; State v. 
Branin, 23 N.J.Law 484. 

[a] Particular provisions.—A char- 
ter provision “not to impose any fur- 
ther tax or burden’”’ upon the corpo- 
ration exempts stockholders from tax 
on their shares. Gordon v. Appeal 
Dake Ct., 3 How. (U.S.) 133, 11 L.Ed. 

{b] Bondholders are not exempt 
by reason of an exemption of the cor- 
poration: State v. Branin, 23 N.J.Law 
484. 

5. Tennessee v. Whitworth, 6 S.Ct. 
645, 117 U.S. 129, 29 L.Ed. 830 [aff 22 
F. 75] (exemption of “capital stock” 
construed under the circumstances of 
the particular case as meaning shares 
of the stockholders); Penrose v. 
@Chaftrar; 30)S0. 748; 2 106) Hay 22505 
Baltimore v. Baltimore & O. R. Co., 
6 Gill (Md.) 288, 48 Am.D. 531. 

[a] Reasons for rule.—(1) ‘What, 
invite private subscriptions to a fund 
designed to form in part the capital 
of a bank which is to become an in- 
strument of the state, formally ex- 
empt this capital from taxation, and 
yet latently reserve the right, secret- 
ly entertain the intention, of some 
day taxing the certificates which 
show that A.,°B:, C., D., and others 
had supplied the money which consti- 
tuted that capital! To so hold would 
be to impugn the justice, fairness, 
and good ftaith of the legislature 
which enacted and the executive who 
approved the act. It is a question of 
intention, and we cannot hold that 
the law makers of that early period 
meant to insnare the then subscrib- 
ers to the capital stock by exempting 


City of. 
Havre de Grace v. Havre de Grace & | 


right to succeeding generations to tax 
the shares representing that capital 
in the hands of the heirs and assigns 
of those who subscribed.” Penrose 
v. Chaffraix, 30 So. 718, 720, 106 La. 
250. (2) “All the circumstances in- 
dicate that the legislature, at the time 
this exemption was deliberated upon 
and adopted, did not intend to make a 
difference, for the purpose of taxa- 
tion, between the capital of the bank, 
or its capital stock in the hands of 
the corporation itself, and the shares 
of the same capital stock in the hands 
of the individual stockholders.” 
Penrose v. Chaffraix, supra. 

6 State v. Powers, 24 N.J.Law 
400; Worth v. Petersburg R. Co., 89 
N.C. 301. ; 

7. Worth v. Petersburg R. Co., su- 
pra: Com. v. Richmond, ete. R. Co., 
Sil Vien oODe 

8. Hancock v. Singer Mfg. Co., 41 
A. 846, 62 N.J.Law 289, 42 L.R.A. 852. 
See a'so Com. v. Richmond, etc., R. 
Co., 81 °Va. 355 (all property and 
profits of a corporation are within 
the exemption clause vesting all prop- 
erty and profits in stockholders and 
“some shall be exempt from any pub- 
lie charge or tax whatsoever’). 

9. State v. Baltimore, etc., R. Co., 
48 Md. 49; Anne Arundel County 
Com’rs v. Annapolis, etc., R. Co., 47 
Md. 592 [aff 103 U.S. 1, 26 L.Ed. 359]. 

10. State v. Baltimore, etc., R. Co., 
48 Mad. 49. 

11. Memphis v. Memphis City 
Bank, 19 S.W. 1045, 91 Tenn. 574 [aff 
16 S.Ct. 468, 161 U.S. 186, 40 L.Ed. 
664]; Memphis v. Home Ins. Co., 19 
S.W. 1042,'91 Tenn. 558 {aff 16:S.Ct. 
476, 161 U.S. 198, 40 L.Ed. 670]. 

12. Union, etc., Bank v. Memphis, 
46 S.W. 557, 101 Tenn. 154, 

13. Shelby County v. Union, etc., 
Bank, 16 S.Ct. 558, 161 U.S. 149, 40 L. 
Ed. 650; Bank of Commerce v. Tennes- 
see, 16 S.Ct. 456, 161 U.S. 134, 40 L.Ed. 
645; Farrington v. Tennessee, 95 U.S. 
679, 24 L.Ed. 558 [rev 8 Baxt. (Tenn.) 
539]; Johnson v. Com., 7 Dana (Ky.) 
338; Union, etc., Bank v. Memphis, 46 
S.W. 557, 101 Tenn. 154; State v. Her- 
henge Ins. Co., 36 S.W. 721, 97 Tenn. 

14. Shelby County v. Union, etce., 
Bank, 16 S.Ct. 558, 161 U.S. 149, 40 
L.Ed. 650; Union, ete., Bank v. Mem- 
phis, 111 F. 561, 49 C.C.A. 455 [rev on 
other grounds 23 S.Ct. 604, 189 U.S. 
71, 47 L.Ed. 712]; Union, ete, Bank 
v. Memphis, 46 S.W. 557, 101 Tenn. 
154; State v. Hernando-Ins. Co., 36 
S.W. 721, 97 Tenn. 85 [overr Memphis 


Tenn. 546]. ; 

15. Shelby, County v. Union, etc., 
Bank, 16 S.Ct. 558, 161 U.S. 149, 40 L. 
Ed. 650; Bank of Commerce v. Ten- 
nessee, 16 S.Ct. 456, 161 U.S. 134, 40 
L.Ed. 645. 

16. Union, etc., Bank v. Memphis, 
46 S.W. 557, 101 ‘Tenn. 154. ; 

17. Conn.—New Haven vy. City 
Bank, 31 Conn. 106. 

Fla.—Atlantic & G. R. Co. v. Allen, 
15 Fla. 637. 

PA Copa high R. Co. v. Rome, 14 .Ga. 

Be 

Ind.—Connersville v. State Bank, 16 
Ind. 105. : 

Md.—Anne Arundel County Com’rs 
v. Annapolis, ete., R. Co., 47 Md. 592 
[aff 108 U.S. 1, 26 L.Ed. 359]; Balti- 
more v. Baltimore, ete., R. Co., 6 Gill 
288, 48 Am.D. 531. 

Mo.—Scotland County vy. Missouri, 
etc., R. Co., 65 Mo. 123. : 

[a] Reason for rule.—As a gen- 
eral proposition, the exemption of the 
capital stock of a company from tax- 
ation exempts the property in refer- 
ence to which that stock exists, for 
the plain and simple reason that the 
stock, when considered independent 
of that property, is nothing more than 
a valueless piece of paper. The prop- 
erty is the representative of the stock; 
the stock, the representative of the 
property; and, as things of value and 
interest, they are the same. Atlan- 
tic & G. R. Co. v. Allen, 15 Fla. 637. 

18. Central R., etc., Co. v. Wright, 
17 S.Ct. 80, 164 U.S. 327, 41 L.Hd. 454; 
Atlantic & G. R. Co. v. Allen, 15 Fla. 
637; New Orleans Second Municipal- 
i v. Commercial Bank, 5 Rob. (la.) 

[a] Paid in capital only is taxable. 
—A provision in the charter of a bank 
exempting “the capital” of the bank 
from taxation does not exempt real 
or personal property of the bank, 
nothing being exempt except the capi- 
tal paid in by the stockholders. New 
Orleans Second Municipality v. Com- 
mercial Bank, 5 Rob. (La.) 151. 

19. Atlantic & G. R. Co. v. Allen, 
15 Fla. 637, 660. 

_“The exemption [of the corpora- 
tion’s property], then, ceases under 
the letter of the law. This section 
must be given a consistent construc- 
tion. It is contrary to the elementary 
rules controlling statutory construc- 
tion to give one clause of a section a 
construction not consistent with the 
clearly expressed meaning of another, 
when the first can be construed in 
harmony with the last. The Legisla- 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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has been held that a charter provision exempting the 
stock of a corporation will not exempt the corpora- 
tion from paying a license tax,?° but an exemption 
of the capital stock and all other property belong- 
ing to the corporation does prohibit the imposition 
of such a tax.” A provision exempting a ¢orpora- 
tion from the taxation of its property devoted to a 
particular purpose will exempt from taxation so 
much of the eorporation’s capital stock as represents 
property devoted to such purpose.?? A tax which, 
although nominally upon the shares of stock of a 
corporation, is in fact upon the corporation itself,?* 
as where the corporation is required to pay .the tax 
irrespective of any dividends or profits to the stock- 


‘ holders out of which it may repay itself,?* violates 


a general exemption granted to the corporation. 

[§ 471] e. Consolidation of Exempt Corpora- 
tions.2> Where a consolidation of two corporations 
takes place,?® one of which enjoyed an immunity 
from taxation, its property continues to be exempt 
in the hands of the consolidated company,”" if there 
is nothing in the constitution or statutes to pre- 
vent it,2® and conversely, all that part of the prop- 
erty which belonged to the nonexempt corporation 
continues liable to taxation as before.2® Even if 
the new company is vested with “all the rights, 
privileges, and franchises” of its constituents, it 
acquires no greater immunity from taxation than 
they severally enjoyed as to the portions of the prop- 
erty which belonged to them under their respective 
charters.°° Henee, under such circumstances, while 


ture here was prescribing a rule of | 193; 
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Tomlinson v. Branch, 15 Wall. 
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an exemption from taxation enjoyed by both of the 
constituent corporations will become vested in the 
new corporation,®! except where at the time of con- 
solidation there exists a constitutional prohibition 
against exemptions,*? if only one of the constituent 
corporations enjoyed such exemption, it will be nei- 
ther enlarged nor diminished by the consolidation.?? 
When one of the constituent corporations enjoyed an 
exemption from taxation, the consolidated corpora- 
tion will not enjoy exemption in respect of its entire 
property, but only in respect of that portion of it 
which it acquired from the company which had en- 
joyed the exemption;?* and when one corporation 
enjoyed an exemption from taxation for a limited 
period and the other corporation enjoyed a perpet- 
ual exemption, this perpetual exemption did not, by 
the consolidation, become extended to the corpora- 
tion which did not enjoy it before consolidation.?® 
Where the effect of the consolidation is to dissolve 
each of the companies and create a new corpora- 
tion,?® it is subject to the laws existing at the date 
of the consolidation,®? and hence, although either 
or both of the constituent companies may have pos- 
sessed an irrevocable exemption, if prior to the con- 
soldation there has come into existence a statute 
imposing a tax on corporations,*® or if the statute 
authorizing the consolidation declares that the new 
company shall be subject to taxation,?® or if in the 
meantime a constitutional provision has been adopt- 
ed prohibiting all such exemptions,*°® the consolidat- 
ed company is not exempt. Likewise, if prior to 


Ed, 189; Philadelphia, ete., R. Co. v. 


taxation and not its rate. The ef- 
fect of the section is to prohibit taxa- 
tion of the stock as stock of the com- 
pany; to forever prohibit the applica- 
tion of such a rule; but after the ex- 


-piration of thirty-five years the prop- 


erty might be taxed by some other 
rule than by taxing its stock as 
stock.” Atlantic & G. R. Co. v. Allen, 
supra. 

20. New Orleans v. New Orleans 
Canal, ete., Co., 32 La.Ann. 104. 

[a] Charter provision exempting 
stock of a corporation from taxation 
implies that nothing but the stock 
shall be exempt and does not exempt 
the corporation from the payment of 
a license tax. New Orleans v. New 


Orleans Canal, ete., Co., 32 La.Ann. 
104. 
91. Grand , Gulf; vetc.,. .R.:- Co. =v. 


Buck, 53 Miss. 246. 

22. State v. Wilson, 52 Md. 638... 

23. New Orleans v. Houston, 7 S. 
Gt2198)119°U.S. 265, 30 L.Ed. 417. 

24. New Orleans v. Houston, su- 

ra. 

2 25. Tramsfer of exemptions see 
supra §§ 412-415. 

26. See Corporations § 3630. 

27. U.S.—Tennessee v. Whitworth, 
6 S.Ct. 649, 117 U.S. 139, 29 L.Ed. 833; 
Branch v. Charleston, 92 U.S. 677, 23 
L.Ed. 750; Tomlinson v. Branch, 15 
Wall. 460, 21 L.Ed. 189. 

Ky.—Louisville, ete., R. Co. v. Com., 
12 S.W. 1064, 89 Ky. 531, 11 Ky.L. 734. 

La, Louisiana,& A. Ry. Co. Vv. 
State Board of Appraisers, 64 So. 985, 
135 La. 69. 

Miss.—Louisville, etc., R. Co. v. 
Taylor, 8 So. 675, 68 Miss. 361. 

N.J.—Camden, ete., R., ete., Co. v. 
Woodruff, 36 N.J.Law 94. 

S.C.—Duke Power Co. v. Bell, 152 
S.E. 865, 156 S.C. 299 [quot.Cyc]. 

Tex.—Campbell v. Wiggins, 20 S.W. 
730, 2 Tex.Civ.App. 1 [aff 21 S.W. 599, 
22 S.W. 998, 85 Tex. 424]. 

[a] What accretions and better- 
ments of railroad property carry ex- 
emption from taxation after consoli- 
dation. Branch v. Charleston, 92 U. 
S. 677, 23 L.Ed. 750; Charleston v. 


Branch, 15 Wall. (U.S.) 470, 21 L.Ed. 


(U.S.) 460, 21 L.Ed. 189. 

28. See constitutional and statu- 
tory provisions; and infra this sec- 
ion. 

29. Wilmington, etc., R. Co. v. Als- 
brook, 13 (S.Ct:272,, 146 U:S. 279, 36 L- 
Ed. 972; Cent. R., etce., Co. v. Geor- 
gia, 92 U.S. 665, 23 L.Ed. 757; Minot 
v. Philadelphia, ete., R. Co., 18 Wall. 
(U.S.) 206, 21 L.Ed. 888; Philadel- 
phia, etc., R. Co. v. Maryland, 10 How. 
(U2S.) 376, 13) L.Ed. 461;- State, v: 
Philadelphia, etc., R. Co., 45 Md. 361, 
24 Am.R,. 511. 

30. Chesapeake & O. R. Co. v. Vir- 
ginia, 94 U.S. 718, 24 L.Ed: 310. And 
see cases infra notes 31-33. 

31. U.S.—Southwestern R. Co. v. 
ie td 92 U.S. 676 note, 23 L.Ed. 


Fla.—Atlantic & G. R. Co. yv. Allen, 
15 Fla. 637. 

La.—Rock Island, A. & L. R. Co. v. 
State Board of Appraisers of Louisi- 
ana, 63 So. 262, 1383 La. 673. 

N.J.—State v. Woodruff, 36 N.J. 
Law 94. 

S.C.—Duke Power Co. v. Bell, 152 
S.E. 865, 156 S.C. 299. 

32. See constitutional provisions. 

{a] Thus a corporation formed by 
the consolidation of two others after 
the adoption of such constitutional 
provision does not enjoy such exemp- 
tion, notwithstanding such an exemp- 
tion in the charter of one of its con- 
stituent companies was granted be- 
fore the adoption of the constitution- 
al provision. Deposit Bank v. Da- 
viess County, 39 S.W. 1030, 102 Ky. 
174, 19 Ky.L. 248, 44 L.R.A. 825; State 
v. Northern Cent. Ry. Co., 45 A. 465, 
90 Md. 447. 

33. Wright v. Georgia R. & Bank- 
ing Co., 30 S.Ct. 242, 216 U.S. 420, 54 
L.Ed. 54 [aff 132 F. 912]; Chesapeake, 
ete., R. Co. v. Virginia, 94 U.S..718, 24 
L.Ed. 310; Branch v. Charleston, 92 
WS 677) 23:5: bd. 50s 7 Central RR; 
ete., Co. v. Georgia, 92 U.S. 665, 23 
L.Ed. 757; Minot v. Philadelphia, etc., 
R. Go., 18 Wall. (U.S.) 206, 21 L.Hd. 
888; Charleston v. Branch, 15 Wall. 
(U.S.) 470, 21 L.Ed. 193; Tomlinson 
y. Branch, 15 Wall. (U.S.) 460, 21 L. 


Maryland, 10 How. (U.S.) 376, 13 L. 
Ed. 461; State v. Philadelphia, ete., 
Rs FCo.,. A5.5Md. 43615: 245/AmoRay bide 
Adams v. Yazoo, ete., R. Co., 24 So. 
200, 28 So. 956, 77 Miss. 194, 60 L.R.A. 
33 [aff 21 S.Ct. 240, 180 U.S. 1, 45 L. 
Ed. 395]; Natchez, ete., R. Cow v- 
Lambert,;: 13, So. 38,7 70s Miss... 7-795 
Punxsutawney Borough v. T. W. Phil- 
lips Gas, etc., Co., 85 A. 1003, 238 Pa. 
23, 34 [cit Cyc]. 

[a]. Immunity not existing before 
consolidation.—_No immunity from 
taxation which did not then exist was 
conferred by Ga. Act Jan. 21, 1852 
(Acts [1851-1852] p 120), authorizing 
the consolidation of the stocks of two 
railway companies under the name 
and style of one of such companies, 
which should continue to exercise all 
the powers and privileges conferred 
by existing law upon the corporation 
of that name, and be under all the lia- 
bilities and restrictions imposed upon 
it. Wright v. Georgia R. & Banking 
Co., 30 S.Ct. 242, 216 U.S. 420, 54 L.Ed. 
54 [aff 132 F. 912]. 

34. Philadelphia, ete, R. Co. v. 
Maryland, 10 How. (U.S.) 376, 13 L. 
Ed. 461. 

35. Tomlinson v. Branch, 15 Wall. 
(U.S.) 460, 21 L.Hd. 189. 

36. See Corporations § 3655 note 
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87. See Corporations § 3657 note 


10. 

38. Atlanta, etc., R. Co. v. State, 
63... Ga! -483.;>+ Yazoo,.ete., Ri = Co. ve 
Adams, 32 Soe. 937, 81 Miss. 90. 

39. Yazoo, etc., R. Co. v. Vicks- 
burg, 28 S.Ct. 510, 209 U.S. 358, 52 L. 
Ed. 833; Yazoo, etc., R. Co. v. Adams, 
21 S.Ct. 240, 180 U.S. 1, 45 L.Hd. 395; 
Keokuk, etc., R. Co. v. Missouri, 14 
Sict. 592, 152 U.S. 301, 38 L.Ed. 450; 
St. Louis, etc., R. Co. v.. Berry, 5.S:Ctt 
529, 113 U.S. 465, 28 L.Hd. 1055; Keo- 
kuk, ete., R. Co. v. Scotland County 
Ct., 41 F. 305 [aff 14 S.Ct. 608, 152 U.S. 
317, 38 L.Ed. 457]; Petersburg v. Pe- 
tersburg R. Co., 29 Gratt. (70 Va.) 
TT 3. 

40. Midland R. Co. v. Berry, 44 
Ark. 17 [cit St..Louis, ete, R. Co. v. 
Berry, 41 Ark. 509 (aff 5 S.Ct. 529, 113 
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the consolidation there has been enacted a statute 
authorizing the legislature to amend or modify fran- 
chises or charters granted to corporations, a stat- 
ute imposing a tax on the consolidated company does 
not violate the exemption privilege which had for- 
merly been enjoyed by the constituent companie 
The same rule applies if the exemption of one of the 
constituent companies depended on certain precedent 
acts which the new company is neither required nor 


able to do or perform.*? 


[§ 472] f. Revocability of Exempticns in Cor- 
porate Charters*?—(1) In General. The charter of 
a private corporation is a contract between the cor- 
poration and the state,** and if it contains a grant 
of exemption from taxation, based on a considera- 
tion and accepted by the corporation, this cannot 
lawfully be revoked or repealed by the legislature,*® 
in the absence of constitutional or statutory reser- 


U.S. 465, 28 L.Ed. 1055)]; Yazoo, etc., 
R. Co. v. Adams, 32 So. 937, 81 Miss. 
90; Adams v. Yazoo, etc., R. Co., 24 
So. 200, 317, 28 So. 956, 77 Miss. 194, 60 
L.R.A. 33 [aff 21 S.Ct. 240, 180 U.S. 
1, 45 L.Ed. 395]; State v. Keokuk, 
etc., R. Co., 12 S.W. 290, 99 Mo. 30, 6 
L.R.A. 222 [aff 14 S.Ct. 592, 152 U.S. 
301, 88 L.Ed. 450]. 

[a] Thus, notwithstanding the 
statute authorizing consolidation 
provides for the continuation of the 
exemption, and the further fact that 
the new constitution of that state pro- 
vides for the continuation of exemp- 
tions to which corporations were “le- 
gally entitled” at the time of the 
adoption of the constitution, and not- 
withstanding the further fact that 
the same instrument provides for the 
continuation of the rights and char- 
ters of corporations, yet, as the right 
of corporations to consolidate is the 
grant of a franchise, and as the new 
constitution provides that new grants 
of franchises shall be subject to the 
provisions of that instrument, one of 
which prohibits exemptions from tax- 
ation, and further, as the consolida- 
tion of two or more companies creates 
a new corporation, the effect of such 
a consolidation is to bring the new 
company under the provisions of the 
new constitution of the state, and to 
cut off an exemption from taxation 
enjoyed by one of the precedent com- 
panies. Yazoo, ete., R. Co. v. Adams, 
21°°S:Ct./ 240,180 UsS. 1, 45 -L.Wd. 395 
freh den in 21 S.Ct. 729, 181 U.S. 580, 
45 L.Ed. 1011]; Adams v. Yazoo, etc., 
R. Co., 24 So. 200, 77 Miss. 194 [mo- 
tion den 24 So. 317]. 

41. Atlantic, etc., R. Co. v. Geor- 
gia, 98 U.S. 359, 25 L.Ed. 185; State 
v. Atlantic, etc., R. Co., 60 Ga. 268. 

42. Maine Cent. R. Co. v. Maine, 
96 U.S. 499, 24 L.Ed. 836 [aff 66 Me. 
488]; Yazoo, etc., R. Co. v. Adams, 25 
So. 366, 76 Miss. 545 [error dism 21 
S.Ct. 256, 180 U.S. 41, 45 L.Ed. 415]. 

43. Revocability of exemptions 
generally see supra §§ 421, 422. 

44. See Corporations § 162. 

45. U.S.—Gulf, ete, R. Co. v. 
Hewes, 22 S.Ct. 26, 183 U.S. 66, 46 -L. 
Ed. 86; Central R., ete., Co. v. Wright, 
17 S.Ct. 80, 164 U.S. 327, 41 L.Ed. 454; 
St. Anna’s Asylum v. New Orleans, 
105 U.S. 362, 26 L.Ed. 1128; North- 
western University v. People, 99 U.S. 
309, 25 L.Ed. 387; Erie R. Co. v. Penn- 
sylvania, 21 Wall. 492, 22 L.Ed. 595; 
Pacific R. Co. v. Maguire, 20 Wall. 36, 
22 L.Ed. 282; Minot v. Philadeiphia, 
ete., R. Co., 18 Wall. 206, 21 L.Ed. 888; 
Humphrey v. Pegues, 16 Wall. 244, 21 
L.Ed. 326; Wilmington, ete., R. Co. v. 
Reid, 13 Wall. 264, 20 L.Ed. 568 [rev 
64 N.C. 226]; Jefferson Branch Bank 
v. Skelley, 1 Black 436, 17 L.Ed. 173; 
Ohio L. Ins., etc., Co. v. Debolt, 16 
How. 416, 14 L.Ed. 997; Gordon v. 
Appeal Tax Ct., 3 How. 133, 11 L.Ed. 
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529; Georgia R., ete., Co. v. Wright, 
132 F. 912 [aff 30 S.Ct. 242, 216 U.S. 
420, 54 L.Ed. 544]; Louisiana Citi- 
zens’ Bank v. Orleans Parish Assess- 
ors, 54 F. 73 [rev 17 S.Ct. 905, 167 U. 
S. 371, 42 L.Ed. 202]; Tennessee y. 
Bank of Commerce, 53 F..735 [rev 14 
S.Ct. 654, 152 U.S. 454, 38 L.Ed. 511]; 
Yazoo, etc., R. Co. v. Levee Com’rs, 37 
F. 24 [aff 10 S.Ct. 74, 182 U.S. 190, 33 
L.Ed. 308]. 

Ark.—Memphis, etc., R. Co. v. Ber- 
ry, 41 Ark. 436 [aff 5 S.Ct. 299, 112 
U.S. 609, 28 L.Ed. 837]: State v. Crit- 
tenden County Ct., 19 Ark. 360. 

Conn.—Hartford First Ecclesiasti- 
cal Soc. v. Hartford, 38 Conn. ‘ 
Seymour v. Hartford, 21 Conn. 
Landon v. Litchfield, 11 Conn. 
Osborne v. Humphrey, 7 Conn. 
Atwater v. Woodbridge, 6 Conn. 
16 Am.D. 46. 

Del.—State v. Smyrna Bank, 7 
99, 73 Am.D. 699. 

Fla.—Gonzales v. Sullivan, 16 Fla. 
791; Atlantic, etc., R. Co. v. Allen, 15 
Fla. 637. 

Ga.—State v. Georgia R., etc., Co., 
54 Ga. 423; Central R., ete., Co. v. 
State, 54 Ga. 401 [rev 92 U.S. 665, 23 
L.Ed. 757]. 

Ill.— Northwestern University v. 
Hanberg, 86 N.E. 734, 287 Ill. 185; 
Peo. v. Soldiers’ Home, 95 Ill. 561; 
Neustadt v. Illinois Cent. R. Co., 31 
Ill, 484; Illinois Cent. R. Co. v: Me- 
Lean County, 17 Ill. 291; State Bank 
v. People, 5 Ill. 303. 

Ky.—Newport v. Masonic Temple 
Assoc., 45 S-W. 881, 46 S.W. 697, 103 
Ky. 592, 20 Ky.L. 266; Colston v. 
Eastern Cemetery Co., 15 S.W. 245, 12 
Ky.L. 7638, 

La.—Louisiana Ry. & Nav. Co. v. 
Madere, 50 So. 609, 124 La. 685; Mu- 
nicipality No. 1 v. Louisiana State 
Bank, 5 La.Ann. 394. 

Me.—State v. Knox, ete, R. Co., 2 
A. 846, 78 Me. 92; State v. Dexter, 
ete., R. Co., 69 Me, 44. 

Md.—Baltimore City Appeal Tax 
Ct. v. Baltimore Cemetery Co., 50 Md. 
432; Baltimore v. Baltimore & O. R. 
Co., 6 Gill 288, 48 Am.D. 531. 

Minn.—State v. Sioux City, ete., R. 
Co., 84 N.W. 794, 82 Minn. 158. 

Miss.—Mobile, etc., R. Co. v. Mose- 
ley, 52 Miss. 127; O’Donnell v. Bailey, 
24 Miss. 386. a 

Mo.—State v. Westminster College, 
74 S.W. 990, 175 Mo. 52; State v. Mis- 
sion Free School, 62 S.W. 998, 162 Mo. 
332; St. Vincent’s College v. Schaefer, 
16 S.W. 395, 104 Mo. 261; State v. 
Hannibal, etc., R. Co., 13 S.W. 505, 
101 Mo. 136; Mechanics’ Bank v. Kan- 
sas City, 73 Mo. 555; Scotland Coun- 
ty v. Missouri, etc., R. Co., 65 Mo. 123. 

N.J.—Society for Establishing Use- 
ful Manufactures v. City of Paterson, 
96 A. 92, 88 N.J.Law 128 [rev 98 A. 
440]; Cooper Hospital v. Camden, 54 


a 
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vations to the legislature of the right to amend cor- 
porate charters.*® 
which by its terms shall continue until the hap- 
pening of a stated contingency, if based on a con- 
sideration and accepted, must remain in force for 
the stipulated period.47 But a statute conferring an 
exemption from taxation upon a corporation subse- 
quent to its creation and not in the nature of an 
amendment to its charter, nor based on any new con- 
sideration, may be repealed.*® 
public nothing passes by implication, and in the ab- 
sence of direct stipulations relinquishing the right 
of taxation, a provision, in grants of privileges or 
franchises, that the grantee shall pay something 
therefor is not to be construed as an equivalent or 
substitute for taxes amounting to a contract of ex- 
emption from future taxation.*® 
exemption is contained in a corporate charter it may 


So also a charter exemption, 


In grants from the 


Even where the 


A. 419, 68 N.J.Law 691; State v. Rail- 
road Taxation Com’r,:37 N.J.Law 240; 
Douglass v. State, 34 N.J.Law 485; 
State v. Berry, 17 N.J.Law 80. 
N.Y.—Raquette Falls Land Co. v. 
Hoyt, 109 App.Div. 119, 95 N.Y.S. 1029 
[aff 80 N.E. 1119, 187 N.Y. 550]; Peo. 
ie tae ag 6 App.Div. 86, 39 N.Y.S. 


Ohio.—Matheny: v. Golden, 5 Ohio 
St. 361; Cincinnati Commercial Bank 
v. Bowman, 1 Handy 246, 12 OhioDec. 
(Reprint) 125. 

Pa.—Com,. v. Pottsville Water Co., 
94 Pa, 516; Iron City Bank v. Pitts- 
burgh, 37 Pa. 340; Mattis v. Ruth, 1 
LackLeg.N. 311. : 

R.I.—Brown University v. Granger, 
36 A. 720, 19 R.I. 704, 36 L.R.A. 847. 
aoe ne v. Charleston, 39 S.C.L.- 

Tenn.—Knoxville, ete, R. Co. v. 
Hicks, 9 Baxt. 442; Union Bank v. 
State, 9 Yerg. 490. ‘ 

Vt.—Rixford Mfg. Co. v. Town of - 
Highgate, 144 A. 680, 102 Vt. 1. 

46. See constitutional and statu- 
tory provisions. 

[a] | Thus an exemption from tax- 
ation in the charter of a corporation 
does not confer a vested right, where 
the constitution reserves to the state 
the power to amend corporate char- 
ters. Citizens’ Sav. Bank v. City of 
Owensboro, 19 S.Ct. 530, 173 U.S. 636, 
43 L.Ed. 840. 

47. Raleigh, etc., R. Co. v. Reid, 
13 Wall. (U.S.) 269 note, 20 L.Ed. 570 
[rev 64 N.C. 155]. 

43. St. Louis, ete., R. Co. v. Loftin, 
30 Ark. 693 [aff 98 U.S. 559, 25 L.Ed. 
222]; Grand Lodge F. & A. M. v. New 
Orleans, 11 So. 148, 44 La.Ann. 659. 

[a] Exemption of lands devoted to 
charitable uses.—A statutory grant 
of exemption of property devoted to 
certain uses made subsequently to in- 
corporation of a town owning such 
property does not take effect as a 
condition of the original grant of the 
town’s charter, an exemption so creat- 
ed being based on a simple act of or- 
dinary legislation, not contractual in 
its nature. Herrick v. Randolph, 13 
Vt, 525. 

49. New York v. State Bd. of Tax 
Com’rs, 25 S.Ct. 715, 199 U.S. 53; 50 
L.Ed. 85; New York yv. State Bad. of 
Tax Com’rs, 25.S.Ct. 718, 199 U.S. 48, 
50 L.Ed. 79; New York v. State Bad. 
of Tax Com’rs, 25 S.Ct. 705, 199 U.S. 
1, 50 L.Ed. 65, 4 Ann.Cas. 381; Erie R. 
Co. v. Com., 3 Brewst. (Pa.) 368. 

[a] No exemption from municipal 
taxation of the business of a streét 
railway company results from provi- 
sions in its agreement with the mu- 
nicipality preserving its easements 
for railway purposes in land to be 
conveyed by it to the city, and grant- 
ing it the right to construct and oper- 
ate its railway through certain 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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lack the elements of a binding contract and con- 
stitute a mere gratuity subject to repeal.5° 

[§ 473] (2) Commutation of Tax.5! While a 
commutation of a tax is generally spoken of as a 
tax, the grant of the privilege in a charter and its 
acceptance by the corporation places the obligation 
to pay°®? and to accept as payment in aecordance 
with its terms upon a contractual basis,*? which 
cannot be modified or revoked by the state,®+ un- 
less the terms of the contract are construed as re- 
serving its right to do so.55 ; 

[§ 474] g. Reservation of Right To Alter or 
Amend. A legislature may revoke a charter ex- 
emption where the right to alter or amend the char- 
ter is reserved as one of the terms of the contract 
either in the charter itself or in the general law un- 
der which the corporation was created,®*® and a cor- 
poration, subject to the legislative right to alter 


or amend its charter and any other law applicable ’ 


to the corporation, which purchases the property 
and franchises of another corporation at judicial 
sale, takes subject to the existing laws negativing the 
existence of an exemption from taxation after the 
transfer.°7 ‘The same is true, in the absence of such 
a reservation, where the corporation accepts an 
amendment to its charter,®® or where at the time of 
the granting of the charter there was in force a con- 
stitutional provision that charters granted by the 
legislature should be subject to amendment and re- 
peal,®>°® or where there was a general statute to that 
effect in force at the time and applicable, there be- 
ing no express provision in the charter excepting it 
from the operation of the general law;°° but a 
right to alter or amend, contained in a general law 


streets, subject to the control and 
regulation of the city officers. Savan- 
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a fair equivalent for ordinary taxes. 
It is on this ground that these provi- 
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and restricted in its application to corporations or- 
ganized under that law, does not authorize the revo- 
cation of a charter exemption granted to a corpo- 
ration created by special act;*1 nor does a right 
reserved in a general law to alter or amend the char- 
ters of all corporations authorize the revocation of 
an exemption granted by contract independently of 
the grantee’s incorporation, even though the incor- 
poration was incidentally provided for in the same 
contract.°? The repeal, under reserved right to 
alter or amend, of the statute authorizing creation 
of contract exemptions will not operate to revoke 
such exemption rights previously accrued thereun- 
der,** but will authorize revocation of an exemption 
right claimed to have accrued after the enactment 
of the repealing statute,** even though the considera- 
tion for the exemption was performed by claimant 
in good faith under the belief that the earlier stat- 
ute was still in foree.°® The charter exemption con- 
tinues in force where the reserved right to alter 
or amend has not been exercised.®* Where the re- 
served right is exercised, the revocation of the exemp- 
tion carries with it a release from obligations im- 
posed upon the corporation in connection therewith 
at the time the exemption was granted.®7 

[§ 475] h. Termination of Exemptions. The 
exemption granted to a corporation in its corporate 
charter continues only so long as the corporation 
exists under such charter,®® a renewal of the char- 
ter not continuing the exemption’? unless expressly 
so stated therein.*!| The exemption is terminated 
by the breach,’? forfeiture, or withdrawal,** but not 
by the renewal, per se, of the exempt corporation’s 


Ed. 840]; Salisbury Permanent Bldg., 
ete., Assoc. v. Wicomico County, 39 


nah, etc., R. Co. v. Savannah, 25 S.Ct. 
690, 198 U.S. 392, 49 L.Ed. 1097. 

50. Hanover Tp. v. Newark Camp 
Meeting Assoc., 68 A. 753, 76 N.J.Law 
65, 67 [aff 71 A 1134, 76 N.J.Law 
827]: Cooper Hospital v. Camden, 54 
A. 419, 68 N.J.Law 691; People ex rel. 
Troquois Door Co. v. Knapp, 173 N.Y. 
S. 641, 186 App.Div. 172 [aff 125 N.E. 
923, 227 N.Y. 5921. 

“Mach case depends on its own 
facts. In every case there is present 
the element of an agreement evinced 
by the acceptance of the charter, and 
the question necessarily is whether 
there is such a consideration as will 
make the agreement a binding con- 
tract. We fail to find a consideration 
in the present charter. The whole 
language speaks of privileges con- 
ferred upon the incorporators. No 
obligation is imposed upon them, nor 
is there anything to indicate that the 
legislature expected the state to 
benefit by the incorporation.” Han- 
over Tp. v. Newark Camp Meeting 
Assoc., supra. 

51. “Commutation tax” 12 C.J. p 
216. 
52. State v. Illinois Cent. R. Co., 
92 N.E. 814, 824, 246 Ill. 188. 

“Contracts exempting property 
from ordinary taxation, or releasing 
such property for an equivalent, are 
properly treated, as, indeed, they usu- 
ally are, under the subject of taxa- 
tion. Such contracts are a special 
form of tax. While they may, toa 
greater or less degree, have an ele- 
ment of compulsion somewhat similar 
to ordinary taxes, yet the sovereign 
authority may bestow them with or 
without conditions, and the corpora- 
tions with whom they are made are 
at liberty to accept or reject the terms 
proposed. State v. Railway Co., 108 
N.W. 594, 128 Wis. 449. Beyond ques- 
tion all of the revenue provided un- 
der this charter is based on a con- 
tract, and in lieu of and intended as 


sions of the charter with reference to 
revenue to be paid to the state have 
been upheld. People vy. Barger, 62 Ill. 
452; Tllinois Central Railroad Co. v. 
County of McLean, 17 Ill. 291.” State 
v. Illinois Cent. R. Co., supra. 

53. Powers v. Detroit, G. H. & M. 
Railway Co, 26 S.Ct. 556, 201 U.S. 
543, 50 L.Ed. 860. 

54. Powers y. Detroit, G. H. & M. 
Railway Co., supra. 

55. State v. Great Northern R. Co., 
119 N.W. 202, 106 Minn. 303 [aff 30 
S.Ct. 344, 216 U.S. 206, 54 L.Ed. 446]. 

56. U.S.—Louisville Water Co. v. 
Clark, 124 8;Ctaig46, 143-0: Sas, 36, 3u; 
Ed. 55; Chesapeake, etc., R. Co. v. 
Miller, 5 S.Ct. 813, 114 U.S. 176, 29 L. 
Hd. 121; Tomlinson vy. Jessup, 15 
Wall. 454, 21 L.Ed. 204. 

Ga.—Macon, etc., R. Co. v. Gold- 
smith,’ 62 Ga. 463. 

Ind.—Hanna y. Allen County, 8 
Blackf. 352. 

Md.—Baltimore City Appeal Tax Ct. 
v. Baltimore Academy, 50 Md. 437; 
State v. Northern Cent. R. Co., 44 Md. 
131; Washington County v. Franklin 
R. Co., 34 Md. 159. 

N.J.—State vy. Heppenheimer, 24 A. 


446, 54 N.J.Law 439; State Bd. of 
Assessors v. Paterson, etc.,. R. Co., 
14 A. 610, 50 N.J.Uaw 446; Morris, 


etc., R. Co. v. Miller, 31 N.J.Law 521. 
N.Y.—People v. Gass, 83 N.E. 64, 
1129, 190 N.Y. 328, 123 Am.S.R. 549, 
13 Ann.Cas. 678; Pratt Inst. v. New 
Ori) N.Hy 1119, 183 NY. y15 1. 

Pa.—Waegner Free Inst. v. Philadel- 
Dia wlO vAR 2s Lee bas O29, Am: 
SR: 26133 Union, Lmp. «Co... Vv... Com, 
69 Pa. 140; Com. v. Fayette County 
(Res, odie an, 452. 

57. Chesapeake, etc., R. Co. v. Mil- 
ler, 5 S.Ct. 8138, 114 U.S. 176, 29 L.Ed. 
121. 

58. Owensboro Deposit Bank v. 
Daviess’ County, 39 S.W. 1030, 102 Ky. 
174, 19 Ky.L. 248, 44 L.R.A. 825 [aff 
19 S.Ct. 530, 571, 173 U.S. 636, 43 L. 


A. 425, 86 Md. 615. i 

59. People v. Gass, 83 N.E. 64, 190 
ae 323, 123 Am.S.R. 549, 13 Ann.Cas. 

60. Louisville Water Co. v. Clark, 
12-S8.Ct.. 346, 143° U.S. 1, 36, L.Ed, “55 
ae S.W. 502, 90 Ky. 515, 12 Ky.L. 

61. Scotland County y. Missouri, 
etc., R. Co., 65 Mo. 1238. 

62. Western & Atlantic R. Co. v. 
State, 54 Ga. 428. 

63. Com. v. Owensboro, etc., R. Co., 
23 S.W. 868, 56 S.W. 993, 95 Ky. 60, 15 
Ky.L. 449. 

64. Com. v. Owensboro, etc., R. Co., 
supra. 

65. 
supra. 

66. People ex rel. City of Oswego 
v. Board of Assessors of Town of 
Oswego, 134 N.Y.S. 177; Petersburg 
R. Co. v. Northampton, 81 N.C. 487. 

67. See case infra this note. 

[a] Water company supplying 
city.—The fact that a charter amend- 
ment, granting an exemption to a 
water company, also imposed upon it 
the duty of furnishing to the city, 
free of charge, all water needed for 
fire protection, does not prevent a sub- 
sequent revenue act from operating 
as a repeal of the exemption, since 
the obligation would fall together 
with the exemption. Louisville Wa- 
ter Co. v. Clark, 12 S.Ct. 346, 143 U.S. 
1,..36° L.Ed. 55 [aff 14 S.-W. 502,> 90 
Ky. 515,°12 Ky.L. 309]. 

68. Termination of 
generally see supra § 420 

69. State v. Bank of Smyrna, 7 Del. 
99, 73 Am.D. 699. 

70. State v. Bank of Smyrna, su- 


pra. 
71. State v. Bank of Smyrna, su- 


pra. 
72. Winona & St. P. R. Co. v. City 


of Marshall, 186 N.W. 791, 151 Minn, 


Com. v. Owensboro, etc., R. Co., 


exemptions 


Dols 
73. Minnesota Cent. R. Co. v. Don- 
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charter,7* nor by corporate acts outside of its 
chartered powers;"° or by acceptance of amendments 
materially enlarging and extending a corporation’s 
powers under its charter under a constitutional pro- 
vision stipulating that acceptance of an extension 
of its charter shall be deemed to surrender any ex- 
emption from taxation not enjoyed by other like 
corporations,’® subject to the modification that a 
contract exemption cannot be surrendered without 
the consent of all having vested rights therein,‘’ 
or that, where the surrender is itself made the sub- 
ject of contract, it becomes ineffective if given on 
a consideration that has failed.*® 

[§ 476] i. Estoppel.7® A corporation whose prop- 
erty is exempt from taxation is not estopped from 
claiming the exemption by acts or declarations of 
the officers of another corporation to whose prop- 
erty it succeeded;*° but a corporation holding prop- 
erty in violation of its charter powers and rights is 
estopped thereby from claiming that such property 
is exempt from taxation.§? E ‘ 

[§ 477] j. Municipal Corporations.*? In some ju- 
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risdictions specific provision is made for the exemp- 


tion of municipal corporations from all or particu- 


lar taxes.8* Unlike exemptions generally,®* exemp- 
tions granted to municipalities are to receive a lib- 
eral construction.®® : 

[§ 478] k. Miscellaneous Corporations.*® Vari- 
ous kinds of corporations have from time to time 
been favored with exemption from taxation, either 
on the ground of their performing public services 
or for the encouragement of beneficial industries.** 
But the principle is common to all that the company 
can claim exemption only as to so much of its prop- 
erty as is necessary and proper to the actual conduct 
of 1ts particular business, and not in respect of prop- 
erty which may be devoted to other uses or which 
is held as a mere convenience or incident to the busi- 
ness.°8 

[§ 479] 1. Foreign Corporations.*® Unless ex- 
pressly so declared by the statutes,®® exemptions ac- 
corded to domestic corporations and their property 
have no application to foreign corporations,°®* since 
a state may deny exemptions to foreign corporations 


aldson, 35 N.W. 725, 38 Minn. 115. 

74, Burris v. Jessup, ete., Paper 
Co., 59 A. 860, 21 Del. 154. 

75. Detroit Trust Co. v. Common 
Council of City of Detroit, 137 N.W. 
126, 170 Mich. 701; Union Trust Co. 
v. Common Council of City of Detroit, 
137 N.W. 122, 170 Mich. 692. 


76. Commonwealth v. Richmond, 
F. & P. R. Co., 69 S.E. 1070, 111 Va. 
611. 

77. Hand v. Savannah, etc., R. Co., 
Lhe Ope eal} 

78. Hand v. Savannah, etc., R. Co., 
supra. 

79. As to exemptions generally see 


Supra § 423. 

80. Michigan Sanitarium, etc., As- 
soc. v. Battle Creek, 101 N.W. 855, 
138 Mich. 676. , 

81. Evangelical Baptist Benevolent 
& Missionary Society v. City of Bos- 
ton, 90 N.E. 572, 204 Mass. 28; Gunter 
v. City of Jackson, 94 So. 842, 130 
Miss. 686, 27 A.L.R. 1043. : 

Exemption of property of munici- 
pal corporations see supra §§ 454-457. 

$2. Immunity from taxation by 
reason of its mature see supra §§ 365— 
368. 

Liability for taxes see supra §§ 365— 
368. 

83. See statutory provisions. | 

fa] What constitutes municipal 
corporation.—(1) Associations creat- 
ed by charter, with authority of self- 
government for furnishing water to 
inhabitants of prescribed territory, 
are “municipal corporations” within 
the statute granting tax exemption. 
Sachem’s Head Property Owners’ 
Ass’n v. Town of Guilford, 152 A. 877, 
112 Conn. 515 (Gen. St. [1930] § 1163 
(4); 18 Spec. L. [1921] p 866)... (2) 
That tax assessment of water associa- 
tion was based on valuation fixed by 
assessment of town did not deprive as- 
sociation of characterization as ‘‘mu- 
nicipal corporation.” Sachem’s Head 
Property Owners’ Ass’n y. Town of 
Guilford, supra. (3) Status of wa- 
ter association, as “municipal corpo- 
ration,’ was not affected by the fact 
that its territorial limits were em- 
braced within those of a town. Sach- 
em’s Head Property Owners’ Ass’n vy: 
Town of Guilford, supra (Gen. St. 
[1930] § 1163(4); 18 Spec. L. [1921] 
p 866; 19 Spec. L. [1925] p 980). (4) 
Extension of voting powers to realty 
owners and electors of town residing 
within territorial limits of water as- 
sociation did not deprive association 
of characterization as “‘municipal cor- 
poration.” Sachem’s Head Property 
Owners’ Ass’n v. Town of Guilford, 
supra. (5) The Passaic Valley sewer- 
age commissioners, in constructing 


sewers at the joint expense of mu- 
nicipalities in accordance with P. L. p 
(1907) p 22 (Comp. St. [1910] § 5836) 
did not hold land in trust for any mu- 
nicipality, so as to be exempt from 
taxation. Passaic Valley Sewerage 
Com’rs v. Jersey City, 105 A. 722, 92 
N.J.Law. 264. 

[b] Taxing district.—The Passaic 
Valley sewerage commissioners, in- 
corporated and given certain powers 
by Act March 27, 1902 (P. L. pp 190, 
195), Act April 1, 1903 (P. L. p 158), 
and Act March 18, 1907 (PB. L. p 22 
[4 Comp. St. (1910) p 5836, §§ 140— 
150]), is not a ‘‘taxing district” with- 
in Tax Act (1903) § 38, and its prop- 
erty is not exempt from _ taxation. 
Passaic Valley Sewerage Com’rs vy. 
Mayor and Aldermen of Jersey City, 
105 A. 722, 92 N.J.Law 264, 

Exemption of property of municipal 
corporations see supra §§ 454-457. 

84. Construction of exemptions see 
supra § 396. 

85. Pasadena v. County of Los An- 
geles, 187 P. 418, 182 Cal. 171. 

86. Place of taxation see infra § 
678 et seq. 

Taxation of miscellaneous corpora- 
tions see supra §§ 262-325. 

Particular classes of corporations 
see passim infra §§ 480—497. 

87. See statutory provisions; 
cases infra this note. 

[a] Telephone companies.—Lay- 
man _v. Iowa Tel. Co., 99 N.W. 205, 
123 Iowa 591; City of Hyattsville v. 
Chesapeake & Potomac Telephone Co:; 
103 A. 133, 1381 Md. 589; Delaware 
& Atlantic Tel. & Tel. Co. v. Chester, 
19 Pa.Dist. 976; Cumberland Valley 
Tel. Co. v. Harrisburg, 42 Pa.Co. 615, 

[b] Depot companies.—Detroit 
Union R. Depot, etc., Co. v. Detroit, 
50 N.W. 302, 88 Mich. 347. 

[c] Turnpike companies.—Detroit, 
etc., Plank-Road Co. vy. Detroit, 46 N. 
W. 12, 81 Mich. 562. 

[d] Electric companies,—Scranton 


and 


v. Seranton Electric Light, ete., Co., 


SV Pa. Cowes. . 

Le] Test of mercantile corporation. 
—As respects a corporation’s claim 
that it was a mercantile corporation, 
subject to taxation under Tax L. §§ 
208-2191, as added by L. (1917) c 726 
§ 1, and therefore exempt, under § 
219-j, as amended by L. (1918) c 271 
§ 1, from local assessment on its per- 
sonal property or on its capital stock 
and surplus, aS provided for in Tax 
L. § 12, the test as to whether a cor- 
poration is a mercantile corporation is 
what it actually does, not what it is 
authorized to do. People ex rel. W. 
W. Hodkinson Corporation v. Cantor, 
196 N.Y.S. 855, 119 Misc. 604 [aff 199 


N.Y.S. 943]. : 

(f] Local taxation.—Telephone 
companies are excepted from the defi- 
nition of “business corporations,” 
within Code Pub. Civ. L. art 23 § 88B, 
as added by Acts (1914) e¢ 324, provid- 
ing that personal property of such 
corporations could be assessed for lo- 
cal taxation. City of Hyattsville v. 
Chesapeake & Potomac Telephone Co., 
103 A. 133, 131 Md. 589. 

88. Detroit Union R. Depot, etc., 
Co. v. Detroit, 50 N.W. 302, 88 Mich. 
347; Detroit, etc., Plank-Road Co. v. 
Detroit, 46 N.W. 12, 81 Mich. 562; 
Delaware & Atlantic Tel. & Tel. Co. v. 
Chester, 19 Pa.Dist. 976; Scranton v. 
Scranton Electric Light, etc., Co., 8 
Pa.Co. 626. 

[a] Grain elevator owned by a un- 
ion depot company is exempt. De- 
troit Union R. Depot, etc., Co. v. De- 
troit, 50 N.W. 302, 88 Mich. 347. 

[b] Residence of tax collector 
owned by a turnpike company is ex- 
empt. Detroit, etc., Plank-Road Co. 
v. Detroit, 46 N.W. 12, 81 Mich. 562. 

[ec] Central station of telephone 
company.—A lot and building owned 
by a telephone company and used as 
a central station is essential to the 
prosecution of the corporate business 
of the company, and therefore exempt 
from local taxation. The fact that 
the company might rent a building 
which would answer for a central of- 
fice is immaterial. Be!l Telephone Co. 
of Pennsylvania vy. Harrisburg, 53 Pa. 
Super. 458. 

&9. Liability to taxation see supra 
§§ 326-342. . 

90. See statutory provisions. . 

91. Ill—Peo. v. Woman’s Home 
Missionary Soc. of M. BE. Church, 135 
N.E. 749, 303 Ill. 418; Peo. v. Western 
Seamen’s Friend Soc., 87 Ill. 246. 

Iowa.—Morril v. Bentley, 126 N.W. 
155 [mod 130 N.W. 734, 150 Iowa 677). 

Mass.—Minot v. Winthrop, 38 N.E. 
512, 162 Mass. 113, 26 L.R.A. 259. 

Miss.—Barnes v. Jones, 103 So. 773, 
139 Miss. 675, 43 A.L.R. 673. 

N.J.—Alfred Univ. v. Hancock, 46 
A. 178, 69 N.J.Eq. 470. 

N.Y.—Matter of Balleis, 38 N.F. 
1007, 144 N.¥..132; Merriam’s Hst., 
36 N.E. 505, 141 N.Y¥.479; In re Prime, 
32 NG, LOOM) SG UNAYa S48 du. RA 
718; People v. Coleman, 31 N.E. 1022, 
135 N.Y. 231; Catlin v. Trinity Col- 
lege, 20 IN.E.. 864, 113 No. 133) 3) 
R.A. 206; Matter of Smith, 28 N.Y.S. 
476, 77 Hun 135 [quot Matter of Tay- 
lor, 30 N.Y.S. 582, 80 Hun 590]; Mat- 
ter of Fayerweather, 30 N.Y.S. 274, 31 
Abb.N.Cas. 288, 1 Gibb.Surr. 99. | 

“The overwhelming weight of au- 
thority is that, where the legislature 
grants exemption from such a tax to 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 479-480] 


that have been accorded to domestic corporations,®” 
notwithstanding provisions of any statute giving 
generally to foreign corporations the same rights 
and liabilities as domestic corporations.®? 
theless, although foreign corporations are not gen- 
erally relieved by statute from local taxation,®* in 
some states an exception is made in favor of corpo- 
rations engaged in manufacturing industries and. 
carrying on their business within the taxing state.°® 
Likewise, some statutes have exempted from taxa- 


tion bonds deposited by foreign 


corporations or organizations, it in- 
cludes in the exemption only domestic 
corporations and organizations.” Al- 
fred Univ. v. Hancock, 46 A. 178, 179, 
69 N.J.Eq. 470. 

{a] Particular statutes construed. 
—Code § 1319 defines a manufacturer, 
directs that the average value of ma- 
terial entering into the product shall 
be the assessable value, and that ma- 
chinery Shall be assessed as real es- 
tate, provides that domestic corpora- 
tions for profit engaged in manufac- 
turing, and “which have their capital 
stock represented by shares of stock,” 
shall list their property like individ- 
uals, and, in conclusion, provides that 
the owners of capital stock of manu- 
facturing companies as herein provid- 
ed for, on listing their property, shall 
be exempt on such shares. Const. art 
8 § 2 makes the property of foreign 
corporations assessable the same as 
individuals. Code § 1312 provides for 
listing the same. Section 1323, au- 
thorizing deduction of the value of 
real estate in arriving at the value of 
shares, relates solely to domestic cor- 
porations, and provides that the 
shares of stock in every domestic cor- 
poration, except when otherwise pro- 
vided, shall be assessed to the owners 
at its principal place of business. 
Section 1325 declares the corporation 
liable for the taxes levied thereon. 
Section 1327 requires corporations to 
return their real estate in their state- 
ments to be valued as other real es- 
tate, except as otherwise provided, 
and provides that it shall not be oth- 
erwise assessed, but, saving specified 
classes, no statement of assets of for- 
eign corporations is required. It was 
held that § 1319 evidently provides a 
different scheme of assessment for 
domestic manufacturing corporations, 
and did not exempt shares of stock in 
foreign manufacturing corporations 
owned in this state, as to which no 
existing statute either expressly or 
by implication excepted them from 
taxation, and that §§ 1638 and 1639, 
authorizing foreign corporations 
without unseemly restrictions to do 
business in this state, were not rele- 
vant. Morril v. Bentley, 126 N.W. 
155 [mod 130 N.W. 734, 150 lowa 677]. 

[b] Capital stock.—In view of 
Code (1906) § 4267 (Hemingway Code 
§ 6901), capital stock of a foreign 
corporation owned by a resident is not 
exempt from taxation under Code 
(1906) § 4251 (Hemingway Code § 
6878), nor under any other statute. 
Barnes v. Jones, 103 So. 773, 139 Miss. 
675, 48 A.L.R. 673. . 

92. People v. Woman’s Home Mis- 
sionary Soc. of M. E. Church, 135 N. 
BH. 749, 303 Ill. 418. 

93. People v. Woman’s Home Mis- 
sionary Soc. of M. E. Church, supra. 

94. Place of taxation of foreign 
corporations see infra § 672. 

Taxation of foreign corporations 
see supra §§ 326-342. Pon 

95. See statutory provisions; 
eases infra this note. 

[a] It is public policy of the state 
to exempt from taxation corporate 
bodies doing a manufacturing busi- 
ness in the state to the extent that 
their capital is invested in the state. 
Dupuy v. Johns, 104 A. 565, 261 Pa. 


[b] 


and 


Shares of stock.—Under Act 
(61 C. J.—28] 


‘manufacturing corporation 


TAX ATION 


Never- 


insurance com- 


June 17, 1913 (P. L. p 507) § 1, shares 
of stock of a foreign corporation hay- 
ings assetS within and without the 
state, part of whose capital in the 
state. is employed in manufacturing, 
are exempt from taxation in the hands 
of resident stockholders. Dupuy v. 
Johns, 104 A. 565,261 Pa. 40. 

[ec] Capital stock (1) of a foreign 
1 invested 
in manufacturing in the state is ex- 
empt from taxation to the extent of 
such investment just as a domestic 
company. Com. vy. American Car, 
ete., Co., 52 A. 326, 203 Pa. 302; Wool- 
ston v. Gratz, 43 Pa.Co. 668;. Com. v. 
American Car, ete., Co., 26 Pa.Co. 605; 
Com. vy. American Steel, ete., Co., 26 
Pa.Co. 542. (2) That a corporation 
acquired stock or bonds in foreign 
companies with a view to aiding its 
manufacturing business in Pennsyl- 
vania is no reason for an exemption on 
the ground that the property owned 
is actually engaged in manufacturing 
in Pennsylvania. Commonwealth v. 
Westinghouse Air Brake Co., 95 A. 
807, 251 Pa. 12. (3) That a manufac- 
turing corporation holds a foreign 
charter does not preclude it from the 
benefits of Act June 8, 1893 (P. L. p 
353), providing that the capital stock 
of a manufacturing corporation shall 
not be subject to the capital stock 
tax upon that portion of its capital 
invested and actually employed in 
earrying on manufacturing within 
the state. Commonwealth y. Filbert 
Paving & Const. Co., 78 A. 104, 229 
Pa. 231. 

[d] Extent of operations.—(1) A 
foreign corporation which in good 
faith does some of its manufacturing 
in this state, although the greater 
portion is done in another state, is 
within the exception of the statute 
which excepts corporations carrying 
on manufactures within this state 
from such taxation. People v. Wem- 


Dle}s 3 MINE 23850 od KAN ven oie. pC hs. 
[1880] c 542 § 3, as amended by L. 
[1885] .e. 359). (2). By L.- (1889). ¢ 


353 the corporation must be wholly 
engaged in manufacturing. People v. 
Wemple, supra. (3) When it is ap- 
parent that all that is done in this 
state by a foreign corporation, organ- 
ized for manufacturing purposes and 
engaged in such business in the state 
of its creation, consists of some inci- 
dental, additional, work to its manu- 
factured products sent here from the 
other state, where its actual manu- 
facturing operations are authorized 
by its charter and carried on, Such as 
may be conveniently and suitably add- 
ed at the place where the goods are 
exposed for sale, this is not carrying 
on the business of manufacturing 
within the meaning of such statute. 
Peo. v. Wemple, 34 N.E. 386, 138 N. 
Y. 582. (4) A foreign manufacturing 
corporation authorized by its charter 
to manufacture, buy, and sell electric 
apparatus of all kinds, and which is 
engaged in the manufacture of such 
apparatus, and also in buying and 
selling the same in this state, is not 
wholly engaged in manufacture with- 
in the state, within the meaning of 
the statute relating to exemption of 
corporations wholly engaged in man- 
ufacture within this state, and there- 
fore is taxable on the amount of its 


panies to protect domestic policy holders.®® 
poration cannot claim exemption within a state 
by reason of any statute in a foreign jurisdiction ;°7 
hence, an exemption from taxation accorded a for- 
eign savings bank by the laws of the state of its cre- 
ation is of no avail to exempt property owned by such 
corporation from taxation in another state.®8 

[§ 480] 8. Banks.°® 
fore set forth,’ the legislature has the power to ex- 
empt banks‘and their property from taxation,? the 
power to exempt banks from all taxes necessarily 


(61 C.J.] 4383 


A cor- 


Subject to the rules hereto- 


capital employed here. Peo. v. Camp- 
bell, 40 N.E. 239; 145 N.Y. 587. 

[e] Personal property.—After a 
foreign corporation paid the tax for 
the privilege of doing business in the 
state based on its net income, and 
known as the corporation income tax, 
imposed by Tax L. art 9-a, enacted in 
1917, effective when certain exemp- 
tions were granted to certain corpo- 
rations affected thereby, from person- 
al property tax and from the tax 
levied under Tax L. §§ 12, 27, 182, and 
192, and after Tax L. § 219-j, as’ 
amended in 1918, the New York City 
board of taxes and assessments 
could not levy a tax against its per- 
sonal property for the year 1920, in 
view of L. (1920) e 113, directing the 
punctuation in § 219-j. People ex rel. 
United Shoe Machinery Corporation 
vane 184 N.Y.S. 214, 112 Mise, 


[f] Construction.—In construing a 
statute exempting foreign corpora- 
tions carrying on manufacturing in 
the state from taxation, the court 
will not give the language of the 
statute any strained or unnatural con- 
struction, and in order to be exempt 
it must be made to appear that actual 
manufacturing operations are carried 
on in this state in the ordinary sense 
and meaning of the term. Peo. vy, 
Wemple, 34 N.E. 386, 188 N.Y. 582. 

Exemption of manufacturing com- 
panies generally see infra §§ 484-488, 

e6. See statutory provisions, 

[a] Constitutionality.—A statute 
exempting from taxation bonds de- 
posited by a foreign insurance com- 
pany to protect domestic policy hold-~ 
ers is constitutional. Canada Life 
Assur. Co. vy. Valentine, 23 OhioN.P. 
N.S. 329. 

Exemption of insurance companies 
generally see infra § 485: 

Right of foreign insurance compa- 
ny to do business within state as ex- 
empt from taxation under constitu- 
tional provision against taxation of 
useful privileges see infra § 483 note 


34 [pb]. 
97. People v. Coleman, 31 N.E. 
People v. Cam- 


LO22 Massie Naveed: 

eron, 124 N.Y.S. 949, 140 App.Div, 
- [a] Reason for rule.—The statutes 
of foreign jurisdictions have no oper- 
ation within the state. People v, 
Cameron, 124 N.Y.S. 949, 140 App.Div, 
76. 

98. People v. 31 N.E, 
1022, 135 NY. 231. 

[a] Reason for rule.-—The laws of 
one state have no operation in anoth- 
er. People vy. Coleman, 31 N.E. 1022, 
IZ5ON-Y,, 234. 

Exemption of banks generally see 
infra § 480. 

99. Liability to taxation generally 
see supra §§ 262-271. 

1. See supra §§ 3882-479. 

2. City of Jackson vy. Deposit Guar~ 
anty Bank & Trust Co., 133 So. 195, 
198, 160 Miss. 752; Com. v, Lehigh 
Valley R. Co., 41 Pa.Co. 177. 

“Under these settled principles, if 
and when the commercial and finan- 
cial conditions of the country, and 
particularly within the state, have 
become such as to justify it, for the 
safety and soundness of banks and 
their preservation for the public serv~ 
ice, the Legislature could exempt all 


Coleman, 


434 [61 C.J.] 


including the power to exempt them in part. In 
providing for the taxation of banks in a particular 
manner,‘ the statutes frequently exempt such com- 
panies from liability under other statutes.° In some 
states motives of policy have led the legislatures to 
grant an entire or partial exemption from taxation 
to banking institutions,® particularly savings banks,’ 
the exemption in the latter case frequently taking 


the form of an exemption of the 


banks from all taxation, so long as 
the predicate conditions continued to 
exist.” City of Jackson v. Deposit 
Guaranty Bank & Trust Co., supra. 

3. City of Jackson v. Deposit Guar- 
anty Bank & Trust Co., supra; Com. 
y. Lehigh Valley R. Co., 41 Pa.Co. 
177 


‘Tf then banks could be exempt 
from all taxes, it would seem to fol- 
low as a logical and legal consequence 
that the exemption could be in part, 
as is the case here.” City of Jack- 
son y. Deposit Guaranty Bank & Trust 
Co., supra. 

4 See supra §§ 262-271. 

_ 5. See statutory provisions; 
cases infra this note. 

{a] Particular statutes construed. 
—(1) C. O. S. (1921) § 9608, provid- 
ing that certain choses in action shall 
be registered for taxation, exempts 
banking corporations from listing 
such papers where the bank becomes 
the absolute owner thereof, for the 
reason that such corporations pay 
taxes on their capital stock, surplus, 
and undivided profits in lieu of taxes 
on specific items of their assets. Fed- 
eral Nat. Bank v. Miller, 261 P. 206, 
128 Okl. 82., (2) The word “held,” as 
contained in the exempting clause of 
Cc. O. S. (1921) § 9608, is construed 
to mean absolute ownership in the 
bank hoiding the character of paper 
as defined in such section, and the 
exemption applies to such paper with- 
out reference to whether the paper 
was originally executed in favor of 
the holding bank or acquired by pur- 
chase. Federal Nat. Bank v. Miller, 
supra. (3) Marshall City Charter § 
287 provides that property shall be 
listed for taxation as prescribed in 
the charter and by the general laws 
regarding general state taxation 
which are applicable. Rev. St. (1895) 
art 5079 provides a method under 
which all banks, bankers, brokers, or 
dealers in exchange other than na- 
tional banks shall list certain per- 
sonalty, and that personalty other 
than that mentioned and real estate 
shall be listed as other personalty 
and real estate. Article 5080 provides 
for the rendition of real estate owned 
by banks and bankers, and requires 
an officer of a bank to file with the 
assessor a sworn statement showing 
the number of shares of stock in the 
bank, the name and residence of each 
stockholder, with the number and 
amount of the shares owned by him, 
and requires each stockholder to ren- 
der at their actual value to the as- 
sessor. ail shares owned by him in 
such bank, and provides for the tax- 
ation of such shares. It was held 
that art 5080 operates to except in- 
corporated state banks from the pro- 
visions of art 5079 in so far as that 
article provides a basis of assessing 
the personal property of such banks, 
and provides a means of taxing the 
personal property of state banking 
eorporations in the hands of the 
stockholders, so that a state bank as 
a corporation is not liable for any tax- 
es except those assessed against its 
real property, and an assessment 
against such a bank by the city of a 
personal] tax on its stock surplus and 
undivided profits was unauthorized. 
City of Marshall vy. State Bank of 
Marshall, 127 S.W. 1083, 60 Tex.Civ. 
App. 508. (4) Under the Pennsylva- 
nia statute of 1897 a bank or savings 


and 


TAXATION 


bank or its de- 


institution paying a four-mill tax up- 
on the actual value of all the shares 
of its stock is exempt not only from 
local taxation, but is not required to 
pay any tax on personal property 
owned by it. Com. v. Clairton Steel 
Co., 71 A. 99, 222 Pa. 293. (5) Un- 
der a statute taxing the deposits.and 
accumulations of a savings bank (see 
supra § 269) and exempting them 
from other taxes, real estate owned 
by a savings bank and purchased with 
the deposits and accumulations is not 
taxable. Rockingham Ten Cent Sav. 
Bank v. Portsmouth, 52 N.H. 17. 

6. See statutory provisions; 
charters of particular banks. 

[a] Walidity of statute.—A statute 
exempting the surplus of banks from 
taxation until outstanding guaranty 
certificates are liquidated does not vi- 
olate the constitutional provision to 
the effect that the legislature may 
provide for the taxation of banks and 
banking capital, by taxing shares ac- 
cording to the value thereof, aug- 
mented by accumulations, surplus, 
and undivided dividends, exclusive of 
real estate. City of Jackson v. De- 
posit Guaranty Bank & Trust Co., 133 
So. 195, 160 Miss. 752. 

{[b] Extent of charter exemption 
from further taxation.—(1) An ex- 
emption from all taxes includes town, 
county, state (Cape Fear Bank v. 
Deming, 29 N.C. 55; Cape Fear Bank 
v. Edwards, 27 N.C. 516), (2) and city 
taxes (State Bank y. Charleston, 37 
S:@.0/342).. 

Exemptions in charter as contract 
see supra § 472 note 75. 

7. See statutory provisions; 
charters of particular banks. 

[a] Savings and general banks.— 
The fact that a corporation is engag- 
ed in a general banking business, in 
addition to a savings bank business, 
does not exempt that part of its busi- 
ness done as a Savings bank from tax- 
ation under the laws applying to oth- 
er savings banks. Main St. Savy. 
Bank, etc., v. Hinton, (Cal.) 32 P. 6. 

[b] Exemption from securities tax. 
—(1) A statute requiring corpora- 
tions to pay a tax on securities is- 
sued by them, the corporation to re- 
imburse itself out of the interest due 
to the holders, and exempting savings 
banks without capital stock owning 
such securities from such tax except 
where the corporation has agreed to 
pay the tax, will not excuse a corpora- 
tion from the payment of the tax on 
securities owned by, a savings bank 
where such securities provided there- 
in that they were issued free of all 
taxes, on failure of the corporation 
to collect the tax out of the interest 
due the bank. Com. v. Lehigh Valley 
REECol ral Pa. Com Lely U2), ' Laxton 
bonds or other indebtedness payable 
by corporations, see supra § 259. 

{c] Whether bank is savings bank 
is a question of fact, its constitution, 
by-laws, and method of doing busi- 
ness, together with the destination of 
its profits, being determining factors. 
Govt. v. Monte de Piedad, 35 Philip- 
pine 42 (particular institution held 
Sten an bank within Act No. 1189 

8. See statutory provisions; 
charters of particular banks. 

[a] Deposits invested in United 
States securities are exempt from 
taxation under N. Y. Rev. St. § 3408, 


and 


and 


and 


positors in respect of their deposits.* f 
tled to exemption of any particular statute, the claim 
must come clearly within its terms.?® 
empting from taxation the deposits in any bank for 
savings which are due depositors operates to exempt 
the depositors from such a tax?® as well as the 
bank,!? the latter, under such a statute, being ex- 
empt from tax on any surplus or undivided profits 
in which the depositors have an interest.*? Some- 


[§ 480 
To be enti- 


A statute ex- 


Act March 1, 1879 c 125 not affecting 
such exemption. German Say. Bank 
v. Archbold, 104 U.S. 708, 26 L.Ed. 

01; In re Taxes of Bank of Hawaii, 

8 Hawaii 197, 

Taxation of deposits see supra § 
270. 

9. State v. Amoskeag Sav. Bank, 
53 A. 739, 71 N.H..585; Com. v. Mc- 
Kean County, 9 Pa.Dist. 395, 24 Pa.Co. 
SIRE 

{aj 
the exemption statute. Com. v. Mc- 
Kean County, 9 Pa.Dist. 395, 24 Pa.Co. 
33 (Act June 8, 1891 [P. L. p 232]). 

[b] Railroad bonds secured by a 
mortgage on real estate and other 
property of the railroad do not come 
within the provisions of the statute 
taxing deposits of the bank after de- 
ducting the value of all loans secured 
by a mortgage on real estate. State 
v. Amoskeag Sav. Bank, 53 A. 739, 71 
N.H. 535 (L. [1895] c 108°§ 1). 

10. Peo. v. Dederick, 53 N.E. 163, 
158 N.Y. 414 (L. [1896] c 908 § 4 subd 
14); People y. Peck, 51 N.E. 412, 157 
N.Y. 57; People ex rel. Groton Sav. 
Bank vy. Barker, 47 N.E. 1108, 154 N. 
Y. 122. But see People v. Coleman, 
381 N.E. 1022, 1385 N.Y. 231 (dictum 
contra, but explained in People v. 
Peck, supra, to the effect that the 


opinion in the text case was concur- 


red in by only one of the judges, the 
concurring judges refraining from ex- 
pressing an opinion on the deposits 
question). Contra Matter of Haight, 
53 N.Y.S. 226, 32 App.Div. 501. 

ll. People v. Dederick, 53 NE. 
163, 158 N.Y. 414; People v. Peck, 51 
NEL 412557 NOY 57. 

12. Peo. y. Peck, supra; People ex 
rel. Groton Sav. Bank vy. Barker, 47 
N-E. 1108, 154 N.Y. 122 [dist People 
v. Coleman, 31 N.E. 1022, 135 N.Y. 
231]. But see People v. Coleman, 31 
N.E. 1022, 135 N.Y. 231 (apparently 
contra, but as to which People v. 
Peck, supra points out that only one 
of the concurring judges supports 
the opinion in the Coleman case, the 
others refusing to express any opin- 
ion on the point, and as to which Peo- 
ple v. Barker, supra, points out that 
the opinion was based on the assump- 
tion that the depositors have no in- 
terest in the surplus of the bank). 

fa] Reasons for rule.—(1) Under 
a statute exempting from taxation 
“the deposits in any bank for savings 
which are due depositors, etc.,” the 
word “deposits” means the total 
amount received for which the bank 
is accountable, and not merely the 
identical moneys received from par- 
ticular depositors, and the surplus 
funds of a savings bank are exempt 
from taxation as, under the Banking 
Act, such surplus is the property of 
the depositors and not the property 
of the bank. People v. Peck, 51 N.E. 
412, 157 N.Y. 51. (2) When the sur- 
plus of a savings bank, under its 
charter and the laws of the state 
where it exists, belongs to its de- 
positors, and although it is not pay- 
able at the same time with their de- 
posits, and may be retained for a 
time to meet contingencies, the de- 
positors or their representatives are 
ultimately entitled to the pecuniary 
benefit of it; such surplus is a debt 
due the depositors, and, under L. 
(1857) _c¢ 456, is not subject to taxa- 
tion. People ex rel. Groton Sav. Bank 
v. Barker, 47 N.E. 1108, 154 N.Y. 122. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


Private banker is not within 
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times also the exemption extends to the capital or 
capital stock of the banks,!* and while this will not 
cover surplus funds and undivided profits,14 it is 
generally held to apply to the property in which 
the capital is actually invested,!® although a contra 
view has been taken in some jurisdictions under par- 
ticular statutes,'® and some of the statutes exempt- 
ing the capital of banks have been held also to ex- 
empt the shares in the hands of the stockholders.17 
If the law authorizes the institution to hold real 
property for its “place of business,’ and exempts 
the same from taxation, portions of its building not 
used in connection with its banking business are not 
On the other hand, a statute exempting 
so much of the deposits of the banks as may be in- | 


exempt.1§ 


13. See statutory provisions; and 
charters of particular banks. 

[a] “Capital” defined.— Property 
acquired in foreclosure of a mortgage 
given to secure a stock subscription 
is not “capital” of the bank. State v. 
Orleans Parish Bd. of Assessors, 18 
So. 753, 48 La.Ann. 35 [aff 17 S:Ct. 
1000, 167 U.S. 407, 42 L.Hd. 215]. 

[b] Particular statute construed. 
—In tax statutes the word “capital” 
applies to one or another of three 
different mental conceptiuns: First, 
to the shares or interest which the 
stockholders have in the corporation; 
second, to the money or property 
which the incorporators contribute 
and transfer to the corporation as 
“capital,” and which thus becomes its 
property; and third, the word is often 
used as a mere measure or size of the 
corporation as a test for graduating 
taxes, usually by way of license. 
First Nat. Bank of City of Superior 
v. Douglas County, 102 N.W. 315, 124 
Wis. 15, 4 Ann.Cas. 34. 

[c] Increase of capital stock may 
come within the exemption. State v. 
Butler, 13 Lea. (Tenn.) 400. 

{d] -Savings bank without capital 
stock is not within the exemption 
statute dealing with capital stock. 
People v. Coleman, 31 N.E. 1022, 135 
NAYS BBA: : 

14. Bank of Commerce.v. Tennes- 
see, 16 S.Ct. 456, 161 U.S. 134, 40 L. 
Ed. 645; State v. Bank of Commerce, 
31 S.W. 993, 95 Tenn. 221 [rev on 
other grounds 16 S.Ct. 456, 161 U.S. 
134, 40 L.Ed. 645, and mod 16 S.Ct. 
1113, 163 U.S. 416, 41 L.Ed. 211]. 

15. Ala.—Dyer v. Mobile Branch 
Bank, 14 Ala. 622. 

Conn.—New Haven v. New Haven 
City Bank, 31 Conn. 106. 

N.J.—State v. Tunis, 23 N.J.Law 
546. 

Pa.—Lackawanna County v. Scran- 
ton First Nat. Bank, 94 Pa. 221. 

Wis.—First Nat. Bank of City of 
Superior v. Douglas County, 102 N.W. 
315, 124 Wis. 15, 4 Ann.Cas. 34. 

[a] Reason for rule.—“It may 
originally consist of money or specific 


property, but with banks, as with 
most other business corporations, 
money paid in as capital never 


remains in specie for any considerable 
time. It almost at once becomes con- 
verted into some form of property, 
bonds, securities, or real estate. If, 
therefore, the exemption of the capi- 
tal so industriously proclaimed by the 
law of 1866 was intended to apply only 
to the specific funds received from 
the original contributors, while re- 
tained in the original form, it would 
be of so slight practical value or im- 
portance as to be not worth the ef- 
fort of enactment.” First Nat. Bank 
of City of Superior v. Douglas Coun- 
ty, 102 N.W. 315, 316, 124 Wis. 15, 4 
Ann.Cas. 34. ; 

16. County of Chester v. National 
Bank of Chester County, 1 Chest.Co. 


(Pa.) 130; Farmers’, etc., Nat. Bank 
v. Greene County, 1 Chest.Co. (Pa.) 
129. 

17. Penrose v. Chaffraix, 30 So. 


TAXATION 


718, 106 La. 250. See also In re Tax 
Cases, 3 How. (U.S.) 188, 11. L,Ed. 
529 [rev 12 Gill&J. (Md.) 117] (where 
exemption was held to apply to stock- 
holders of certain banks and not to 
those of others). 

[a] Reason for rule.—The word 
“capital,” as used in the act of the 
legislature of 1836 exempting the cap- 
ital of the Citizens’ Bank of Louisi- 
ana, was intended to include that 
which represented the capital—the 
shares in the hands of those who had 
subscribed to the capital stock. This 
was the usual meaning of the terms 
employed at the time such act was 
passed, and before the capital was 
distinguished from shares of stock, 
and made to mean the value of the 
property of the corporation. Penrose 
v. Chaffraix, 30 So. 718, 106 La. 250. 

Corporate capital or capital stock 
generally see supra § 470. 

18. Bank of Commerce vy. Tennes- 
see, 104 U.S. 493, 26 L.Ed. 810, 4 Ky. 
L. 187; De Soto Bank v. Memphis, 6 
Baxt..' (Penn.) » 415, 32-Am.R 530. 
Compare New Haven v. City Bank of 
New Haven, 31 Conn. 106 (where, be- 
cause of a charter exemption of the 
capital stock of the bank, it was held 
not to be taxable under a statute im- 
posing a tax on the realty of banks 
over and above what was needed for 
banking purposes). 

19. Suffolk Sav. Bank for Seamen, 
etc., Petitioner, 20 N.E. 331, 149 
Mass. 1. : 

[a] Reason for rule.—The purpose 
of the statute was to avoid double tax- 
ation, and those parts of an authorized 
bank building not used for banking 
purposes are aS much within the evil 
aimed against as those which are 
occupied by the bank. Suffolk Sav. 
Bank for Seamen, etc., Petitioner, 20 
N.E. 331, 149 Mass. 1. 

[b] “Deposits” defined.—The word 
“deposits,” as used in Pub. St. c 13 § 
20, means all the funds which the 
bank holds for investment. Suffolk 
Sav. Bank for Seamen, etc., Petition- 
er, 20 N.E. 331,149 Mass. 1. 

20. State v. Bank of Smyran, 7 Del. 
99, 73 Am.D. 699. 

[a] Items not exempt.—(1) Sur- 
plus and undivided profits. State v. 
Bank of Smyran, 7 Del. 99, 73 Am.D. 
699. (2) Banking house. State v. 
Bank of Smyran, supra. (3) Realty 
generally. State v. Bank of Smyran, 
supra. (4) Dividends in hands of 
stockholders.- State v. Bank of Smy- 
ran, supra. 

21. Liability to taxation generally 
see supra §§ 291, 292. 

22. People’s Loan & Homestead 
Ass’n of Joliet v. Keith, 39 N.E. 1072, 
153 Ill. 609, 28 L.R.A. 65; State v. 
Workingmen’s Bldg., etc., Fund, etc., 
Assoc, 538 N.B. 168, 152 Ind. 278; 
Deniston v. Terry, 41 N.HE. 1438, 141 
Ind. 677. 

[a] Particular constitutional pro- 
visions.—(1) Rev. St. (1893) ¢ 32 § 
88, which exempts from _ taxation 
shares of stock in homestead loan as- 
sociations and notes taken by them on 
loans, is in conflict with Const. art 
9, §§ 1-8, which declare that taxes 
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vested in real estate used for banking purposes has 
been, held to include parts of a building properly 
acquired by the bank but not used for banking pur- 
poses.'® The exemption of a bank’s franchise, meas- 
ured by its capital stock, does not exempt other prop- 
erty of the bank.?° 

[§ 481] 9. Building and Loan Associations.?+ 
Unless restrained by the constitution,?? the legisla- 
ture of a state has power to accord an exemption 
from taxation to institutions of this class.?* 
be entitled to an exemption, however, there must be 
a clear provision therefor in the statute,?* the ten- 
dency being to restrict such an exemption within 
the narrowest limits consistent with the plain mean- 
ing of the statute.?5 


To 


shall be levied “so that every person 
and corporation shall pay a tax in 
proportion to the value of his, her or 
its property,” and that “such proper- 
ty as may be used exclusively for 
agricultural and horticultural socie- 
ties, for school, religious, cemetery, 
and charitable purposes,’”’ may be ex- 
empted from taxation. People’s Loan 
& Homestead Ass’n of Joliet v. Keith, 
39 N.E. 1072, 153 Ill. 609, 28 L.R.A. 65. 
(2) In Indiana any law directly or 
indirectly exempting the stock of a 
building and loan association from as- 
sessment at its true cash value is in 
violation of the constitution. State 
v. Workingmen’s Bldg., ete., Fund, 
ete., Assoc., 53 N.E. 168, 152 Ind: 278. 

23. National Loan, ete., Co. v. De- 
troit, 99 N.W. 380, 136 Mich. 451. 

24. Baltimore City Appeal Tax Ct. 
v. Rice, 50 Md. 302; Ross v. Stoll, 165 
N.W. 935, 199 Mich. 561; Territory v. 
Co-operative Bldg., etc., Assoc., 62 P. 
1097, 10 N.M. 337; Bourguignon Bldg. 
Assoc. v. Com., 98 Pa. 54. 

[a] Shares of stock and mortga- 
ges of building and loan corporations 
are not exempt from taxation in New 
Mexico territory, there being no clear 
provision in the statutes to such ef- 
fect. Territory v. Co-operative Bldg., 
ete., Assoc., 62 P. 1097, 10 N.M. 337. 

[b] Building association is not 
“savings institution’ within the 
meaning of the statute. Bourguig- 
non Bldg. Assoc. v. Com., 98 Pa. 54. 

[c] Repeal of statnte.—Provisions 
of Act April 10, 1879 (P. L. p 16), ex- 
empting mutual savings funds and 
loan associations from taxation, are 
repealed by the provisions of Act 
June 7, 1879 (P. L. p 112), imposing a 
tax on the capital stock of corpora- 
tions, the latter being inconsistent 
with the former. Bourguignon Bldg. 
Assoc. v. Com., 98 Pa. 54. 

25. Deniston vy. Terry, 41 N.E. 143, 
141 Ind. 677; Marion County v. Marion 
Trust Co., 65 N.E. 589, 30 Ind.App. 
137; Baltimore City Appeal Tax Ct. 
v. Rice, 50 Md. 302; Ross v. Stoll, 165 
N.W. 935, 199 Mich. 561. 

[a] Paid up building and loan as- 
sociation stock is not exempt from 
taxation under Rev. St. (1894) § 8507, 
providing that assessment for taxa- 
tion shall be made upon outstanding 
shares of stock in such associations, 
less the amount shown to have been 
loaned to stockholders upon mortgage 
security listed for taxation, and the 
stockholders therein shall not be lia- 
ble to other taxation upon such shares 
of stock. Deniston v. Terry, 41 N.E. 
143, 141 Ind. 677. 

[b] Shares of stock in a building 
association in which all the capital 
and funds are invested in mortgages 
are not within the exemption of 
“mortgages” and of “mortgage debts.” 
Baltimore City Appeal Tax Ct. v. Rice, 
50 Md. 302. 

[ec] Statute exempting building 
and loan companies “as such” does 
not exempt the personal property in 
the possession of a receiver of a 
building association where there is a 
statute expressly taxing such prop- 
erty in the hands of receivers, Mari- 
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[§ 482] 10. Canal Companies.?® 
eonferred on a canal company that is unqualified 
extends to all taxation whether state or local,?? 
and includes the company’s capital stock.?® 
emption granted to a canal company will include 
only such property as is a constituent part of the 
eanal or incident thereto and serving the purposes 
of the company,” or which is reasonably necessary 
to the proper conduct of its operations.*° 

[§ 483] 11. Insurance Companies.** 
sence of constitutional restrictions,?? state legisla- 
tures have the power to grant exemptions to insur- 
ance companies operating within the state,*® pro- 
visions existing in some of the constitutions which 


on County v. Marion Trust Co., 65 N. 
I. 589, 30 Ind.App. 137. 

{d] Building and loan mortgage.— 
Under Mortgage Tax L. § 2, exempt- 
ing from taxation all building and 
loan mortgages, a mortgage to an in- 
dividual to secure money borrowed to 
build a house is not a “building and 
loan mortgage,’ and is subject to the 
recording tax imposed by Pub. Acts 
(1911) No. 91 § 1. Ross vy. Stoll, 165 
N.W. 935, 199 Mich. 561. 

26. liability to taxation see supra 

290. 

: 27. New Orleans v. Carondelet 
Canal, etc., Co., 36 La.Ann. 396. 

28. New Orleans v. Carondelet 
Canal, ete., Co., supra (capital stock 
exempt). 

29. Alexandria Canal R.,! etc., Co. 
v. District of Columbia, 12 App.D.C. 
21; Carondelet Canal Nav. Co. v. New 
Orleans, 10 So. 871, 44 La.Ann. 394; 
New Orleans v. Carondelet Canal, etc., 
Co., 36 La.Ann. 396; Barataria, etc., 
Canal Co. v. Soniat, 6 La.Ann. 65; 
State v. Jersey City, 31 A. 1020, 57 
N.J.Law 563. 

30. Alexandria Canal R. etc., Co. 
VaeDistrict j-of- ;Columbia,yy12*):D:C: 
217; United New Jersey R., etc., Co. 
v. Jersey City, 31 A. 1020, 57 N.J.Law 
563; Morris Canal, etc., Co. v. Cleaver, 
46 N.J.Law 467; Morris Canal, etc., 
Co. v. Love, 37 N.J.Law 60; Morris 
Canal, ete., Co. v. Betts, 24 N.J.Law 
555; United New Jersey R. & C. Co, 
v. Bayonne, (N.J.Sup.) 3 A. 123. 

[a] Within exemption.—Pier and 
basins. Morris Canal, ete., Co. v. 
Betts, 24 N.J.Law 555. 

[b] Not exempt: (1) House and 
lot used as residence by an assistant 
superintendent. Morris Canal, etce., 
Co. v. Cleaver, 46 N.J.Law 467. (2) 
Property leased to others. Morris 
Canal, etc., Co. v. Love, 37 N.J.Law 


60. (8) Slaves working for the com- 
pany. Barataria, etc., Canal Co. v. 
Soniat, 6 La.Ann. 65. (4) Railroad 
bridge. Alexandria Canal R., etc., Co. 


eh gage of Columbia, 12 App.D.C. 


31. Liability to taxation general- 
ly see supra §§ 296-303. 

Deductions in connection with as- 
sessment see infra §§ 850, 851. 

32. See constitutional provisions. 

[a] Effect of statute.—In view of 
the constitutional restriction against 
exemption from taxation, a statute de- 
claring that the payment of certain 
fees from insurance companies shall 
be in lieu of all taxes cannot have the 
effect of exempting such companies 
from taxation. St. Louis Mut. L. Ins. 
Co. v. St. Louis County Bd. of As- 
sessors, 56 Mo. 503; Life Assoc. of 
America v. Board of Assessors of St. 
Louis County, 49 Mo. 514 (Wagner 
Sti Tha). af 

[a] Due process of law.—L. (1922) 
¢ 184, exempting insurance companies 
and associations organized within the 
state from all taxes, except on real 
estate and privilege taxes, is not 
repugnant to Const. (1890) § 14, pro- 
viding that no person shall be de- 
prived of life, liberty, or property, ex- 
cept by due process of law. City of 
Jackson vy. Mississippi Fire Ins. Co., 


TAX ATION 


An exemption 


An ex- | or other.*® 


In the ab- 


95 So. 845, 132 Miss. 415 [error dism 
Enos 2285/2634 'U.S."73; 1680 .Ba, 
5 Z 

Constitutional restrictions on ex- 
rahi generally see supra §§ 384- 


33. State v. Insurance Co. of North 
America, 55 Md. 492; Miller v. Lamar 
Life Ins. Co., 131 So. 282, 158 Miss. 
753; Brennan v. Mississippi Home 
Ins. Co., 13 So. 228, 70 Miss. 531. 

34. See constitutional provisions. 

[a] Constitution construed.—Un- 
der Const. (1890) § 181, providing that 
“domestic insurance companies shall 
not be required to pay a greater tax 
in the aggregate than is required to 
be paid by foreign insurance com- 
panies, except to the extent of the ex- 
cess of their ad valorem tax over the 
privilege tax imposed upon _ such 
foreign companies,” a domestic insur- 
ance company that has paid a privi- 
lege tax is exempt from an ad valorem 
tax for state, county, and municipal 
purposes, where such ad valorem tax 
does not exceed the tax required of 
foreign companies. Brennan v. Mis- 
sissippi Home Ins. Co., 13 So. 228, 70 
Miss. 531. 

{[b] Useful privileges.—The right 
of a foreign insurance. company to do 
business within the state is a privi- 
lege that is of real use to society so 
as to be exempt from taxation under 
Const, (1868) art 10 § 17. State v. 
New York Life Ins. Co., 171 S.W. 871, 
173 S.W. 1099, 119 Ark: 314° 

{c] Taxing statute is invalid 
when it imposes a tax upon a privi- 
lege exempt under the constitution. 
State v. New York Life Ins. Co., 171 
S.W. 871, 173.S.W. 1099, 119 Ark. 314. 


35. See infra this section. 

36. See statutory provisions; and 
case infra this note. 

[a] Interest-bearing securities 


and solvent credits acquired by a 
domestic insurance company in mak- 
ing loans are exempt from ad valorem 
taxes, the exemption under L. (1922) 
ec 184 having been extended by L. 
(1926) ¢ 261; “ Code. (1930) § ‘5152 
to include ad valorem taxes on realty. 
Miller v. Lamar Life Ins. Co., 131 So. 
282, 158 Miss. 753. 

37. See statutory provisions; 
cases infra this note. 

[a] Tax imposed in violation of 
exemption statute is void. AXtna Ins. 
se v. New York, 47 N.E. 593, 153 N.Y. 

{b] Exemption applies to local 
taxes.—People v. Coleman, 25 N.E. 51, 
121 N.Y. 542 (Act [1886] c 679); 
Dutchess County Mut. Ins. Co. v. City 
one cue eeu 4 N.Y.S. 93, 51 Hun 


[ec] Bank stock owned by an in- 
Surance company is personal property 
which is exempt from taxation. <Adt- 
na Ins. Co. v. New York, 47 N.E. 593, 
153 N.Y. 331. 

{d] Foreign insurance company 
doing business in the state is within 
the exemption. tna Ins. Co. v. New 
York, °47-N HM. 5935-153) Ney.c3832. 

{e] Guaranty insurance.—A stat- 
ute taxing the real property of fire 
and marine insurance companies, and 
providing that “the personal property, 


and 


plete one with stated exceptions; 
total exemption extends only to the insurance com- 
pany’s personal property, franchises, and business,** 
or its loans or investments within the state.** 
of the statutes imposing particular taxes upon cor- 
porations®® expressly exempt insurance companies 
from their application,*® while others restrict the 
exemption from, taxation thereunder to insurance 
companies of a particular class or type.*? 
emptions generally,*? to be entitled thereto the stat- 


| 


[§§ 482-483 


directly or in effect confer exemption on such com- 
panies.?* Companies of this kind are in many states 
favored by exemption from taxation in some form 
In some states the exemption is a com- 


-36 in others the 


Some 


Like ex- 


franchise’ and business of all insur- 
ance companies” shall be exempt from 
taxation except as prescribed in that 
act, does not apply to a company deal- 
ing in guaranty or fidelity insurance. 
People v. Wemple, 12 N.Y.S. 271, 58 
rere 248, [aff 27. N.E!. 410, 126,N.Y. 

J. 

38. See statutory provisions; 
cases infra this note. 

[a] What constitutes loan.—The 
purchase of certificates of water stock 
issued by a municipality with pre- 
miums collected within the state is 
a loan within the meaning of a stat- 
ute exempting premiums loaned with- 
in the state from taxation. State v. 
Insurance Co. of North America, 55 
Md. 492. 

“39. Corporate taxes generally see 
supra §§ 231-261. i 

40. See statutory provisions; 
ease infra this note. 

[a] Life and fire insurance cor- 
porations with no capital stock are 
exempt from the tax imposed by Act 
June? 17,°-1913 -CB.. a 'p'4507)" §4n7, as 
amended by Act July 15, 1919 (P. L. 
p 955), and Act July 13, 1923 (P. L. p 
1085), on evidences of indebtedness. 
In re Tax, etc., 11 Pa-Dist.&Co. 383 
(opinion of the attorney-general con- 
struing the statute). 

41. See statutory provisions; 
cases infra this note. 

[a] Exemption from local taxa- 
tion.—A. fund from premiums and as- 
sessments of millowners’ mutual fire 
insurance, which insures only its 
members’ property, has no capital 
stock, and pays no dividends as earn- 
ings, is exempt from local taxation, 
under Code § 1333c, as amended by 
Acts 37th Gen. Assem. c 258, as ac- 
cumulated and usable only for the ful- 
fillment of its contracts of insurance, 
although pursuant to such contracts 
it can be drawn on for current ex- 
penses. Appeal of Millowners’ Mut. 
nee Ins. Co., 176 N.W. 686, 188 Iowa 

[b] Town and farmers’ mutual in- 
surance companies are exempt, under 
Gen. St. (1913) § 3302, from the tax 
on premiums. State v. Minnesota 
Farmers’ Mut. Ins. Co., 176 N.W. 756, 
145 Minn. 231 (tax on premiums of 
insurance companies see supra § 301); 
State v. Minnesota Farmers’ Mut. Ins. 
Co., 153 N.W. 594, 130 Minn. 384. 

[c] Domestic insurance companies 
are exempt from the tax imposed by 
L. (1921) c 194 § 2. Read v. Occi- 
dental Life Ins. Co., 228 P. 1076, 30 
N.M. 161. 

[d] Mutual companies doing busi- 
ness without reserve-—A balance in 
the hands of a mutual fire insurance 
company at the close of the policy 
year, derived from contributions of 
the members for the payment of loss- 
es and expenses, is not a “reserve” 
within Act June 1, 1889 (P. L. p 420), 
as supplemented by Act June 28, 
1895 (P. L. p 408), exempting the as- 
sessments collected by mutual com- 
panies doing business without any re- 
serve. Commonwealth vy. Philadel- 
phia Manufacturers’ Mut. Fire Ins. 
Co., 88 A. 943, 242 Pa. 203. 

42. See supra §§ 382, 395. 


and 


and 


and 


= For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 483-484] 


ute conferring the same on insurance companies must 
be clear and explicit,#? nor is an exemption or com- 
mutation of taxes to be extended beyond the clear 
import of its terms.** It has been held that imposi- 
tion of a tax in the charter of an insurance company 
of a designated percentage of the amount of eapital 
actually paid in operates to exempt such company 
from any further tax on its paid up eapital stock,*® 
although it does not exempt the stockholders from 
an ad valorem tax on their shares of stock.*® 
[§ 484] 12. Manufacturing Companies, 
Property, and Products—a. In General. 
constitutional limitations*’ the legislature has the 
power to exempt from taxation manufactories or 
manufacturing enterprises,*® and to encourage the 
manufacture of goods and wares within the state.*® 


43. People v. Coleman, 25 N.E. 51, 
121 N.Y. 542. 

44. Millers’ Mut. Fire Ins. Co. v. 
City of Austin, (Tex.Civ.App.) 210 S. 
W. 825. 

{a] Statute constrned.—Acts 28th 
Leg. c 109 § 10, providing that mutual 
insurance companies operating under 
the act shall pay gross premiums tax, 
and that ‘no other tax shall be re- 
quired” of them, provides for an oc- 
cupation tax, and not an ad valorem 
tax on property, and the exemption or 
commutation of other taxes applies 
alone to occupation, and not to ad va- 
lorem, taxes. Millers’ Mut. Fire Ins. 
Co. v. City of Austin, (Tex.Civ.App.) 
210 S.W. 825. 

45. Memphis v. Home Ins. Co., 19 
S.W. 1042, 91 Tenn. 558. 

[a] Reason for rule.—‘‘The pre- 
seribed tax is the full pecuniary con- 
sideration to be paid by the corpora- 
tion for the franchises granted by 
the state. Among those franchises is 
that of owning and using the capital 
stock for the purposes contemplated 
in the charter. To exact an addition- 
al tax upon the company’s capital 
stock is to exact an additional con- 
sideration for the thing, or one of the 
things, granted in the first instance. 
That cannot lawfully be done. The 
charter is a contract, whose obliga- 
tion the state cannot impair by tax 
laws or otherwise.” Memphis _ v. 
Home Ins. Co., 19 S.W. 1042, 1043, 91 
Tenn. 558. 

46. Memphis v. Home Ins, Co., su- 
pra. 

47. Constitutional restriction on 
exemptions see supra §§ 384-390. 

48. Duke Power Co. vy. Bell, 152 S. 
B<865,7 156-'S.Co 299. 

[a] Exemption of property for 
municipal purposes.—A statute (Act 
March 5, 1925 [34 U.S. St. at L. p 891 § 
1; Const. art 10 § 1]), exempting man- 
ufactories in certain counties from 
taxation for five years, is within the 
constitutional power of the legisla- 
ture to exempt property for “mu- 
nicipal purpose.” Duke Power Co. v. 
Bell, 152 S.E. 865, 156 S.C. 299 (mu- 
nicipal purpose includes county pur- 
pose). 

49. Ky.—Illinois Cent. R. Co. v. 
City of Paducah, 14 S.W.(2d) 172, 228 
Ky. 65. 

Md.—Com’rs of Carroll Co. v. B. F. 
Shiver Co., 126 A. 71, 146 Md. 412. 

N.J.—Burlington Distilling Co. v. 
Board of Assessors, 91 A. 317, 86 N.J. 
‘Law 92 [aff 93 A. 1084, 87 N.J.Law 


315]. 
Al -y—-People v. Sohmer, 112 N.E. 
5b) jek SeNaWe) (199, CuARVALASL TA: 48; 


People v. Horn’Silver Min. Co., 11.N. 
B. 155, 105 N.Y. 76, 26 N.Y.Wkly.Dig. 


158. 
Pa.—Dupuy v. Johns, 104 A. 565, 
261 Pa. 40. 


“Tt seems plain to us that the pur- 
pose of the statute was to encourage 
the manufacture of goods and wares 
in this state, thereby affording labor 
to many people, distributing pay rolls 
in the community, and increasing the 
value of property generally in the 
community, due to the necessity of 
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tion.®? 


Their 
Subject to 
in the state.°§ 


but is forfeited 


habitation being afforded to those 
who would labor in the factories and 
the establishment and maintenance of 
all kinds of businesses attendant up- 
on the growth of any community. 
Buildings to house such manufactur- 
ing would also have to be erected, 
and thereby the taxable values in 
the community would be increased. 
Further, the push and pulse of busi- 
ness would attract an increasing pop- 
ulation with. the inevitable rise of 
wealth and taxable values in the com- 
munity.” Illinois Cent. R. Co. v. City 
of Puducah, 14 S.W.(2d) 172, 228 Ky. 
5. 


50. See statutory provisions; and 
ree infra this note and notes 51-— 
: Tal Corporations included.—The 


provision of the statute which ex- 
cepts from the operation of the act 
manufacturing corporations carrying 
on manufacture within this state is 
not limited to corporations organized 
under the General Manufacturing Act, 
but includes all manufacturing com- 
panies regardless of law under which 
formed. Peo. v. Wemple, 29 N.E. 812, 
129 N.Y. 664 mem; Nassau Gas-Light 
Co. v. Brooklyn, 89 N.Y. 409, 15 N.Y. 
Wkly.Dig. 118 [aff 25 Hun 567] (L. 
[1880] c 542 § 3). 
Taxation of see supra § 304. 


51. See statutory provisions. 

52. See statutory provisions; and 
supra § 470. 

53. See statutory provisions. 

54. See statutory provisions. 

[a] Rebuilt factory.—Under L. 


(1922) c 138, being L. (1910) ¢ 146, 
as amended by L. (1916) ec 100, and 
L. (1918) e 183 (Hemingway Code §§ 
6878, 6879, and Hemingway Code 
Suppl. [1921] § 6878), providing that 


new factories of public utility shall | 


be exempt from taxation for a period 
of five years commencing with the 
date of charter or of operation, a re- 
built ice manufacturing plant is not 
entitled to exemption. Morris v. Ri- 
ley, 99 So. 466, 135 Miss. 1. 

[b] Electric power plant.—A pow- 
er company which erected a new dam 
with a power plant on the opposite 
side of a river from its old plant con- 
tinued in operation, and in another 
county, was entitled to have the new- 
ly erected plant exempted from tax- 
ation aS a new manufactory under 
Act March 5, 1925 [34 U. S. St. at L. 
p 891] § 1. Duke Power Co. v. Bell, 
152 S.E. 865, 156 S.C. 299. 

[ec] Hereafter established.—Un- 
der the exemption ordinance (Const. 
Nov. 1, 1890), which provides that 
all permanent factories “hereafter es- 
tablished” shall be exempt from tax- 
ation, and that any factory which has 
been abandoned for not less than 
three years, and commencing opera- 
tions within a certain time, shall al- 
so be exempt, a factory which has 
been in continuous operation since be- 
fore the adoption of the constitution 
is not exempt. Yocona Cotton Mills 
v. Duke, 15 So. 929, 71 Miss. 790. 

55. Burlington Distilling Co. v. 
State Board of Assessors, 91 A. 317, 
86-N.J.Law 92 [aff 93 A. 1084, 87 N.J. 


process of construction,®' 
this kind®* ordinarily attaches. on the erection of the 
factory or the establishment of the business®’ with- 
The exemption will remain effective 
so long as the factory exists and the business. con- 
tinues,°® unless granted only for a limited period,®° 
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The laws in many states exempt from taxation the 
property of persons or corporations engaged in. use- 
ful manufactures within the state5® or their fran- 
chises®? or capital stock,®? the exemption in some 
instances being from local as against state taxa- 
In some jurisdictions it is only new enter- 
prises that are accorded the exemption.®* Although 
some statutes have been construed to entitle a com- 
pany to the exemption while its factory is in the 


rm 


> a grant of exemption of 


by the abandonment of the enter- 


Law 315]. : 

“Quite obviously, the legislative 
purpose manifested in this legislation 
was to encourage by liberal enact- 
ment the locating in this state of use- 
ful manufactures. From this point 
of view, the capital of the corporation 
is employed, in this state, when it is 
devoted in a bona fide endeavor to 
building the necessary plant for car- 
rying on the business of manufactur- 
ing. It would be manifestly unrea- 
sonable to assume that the legisla- 
ture intended a corporation to car- 
ry on its manufacturing, without the 
construction of a plant in this state, 
as a necessary condition thereto. A 
legislative policy exhibiting such a 
liberal scheme of industrial en- 
couragement should not receive a con- 
struction so narrow and illiberal as 
to subvert the very policy which quite 
obviously such legislation was. in- 
tended to erect and subserve.”’ Bur- 
lington Distilling Co. v. State Board 
oF Se eee 91 A, 317, 86 N.J.Law 
[a] Factories in process of con- 
struction are within the exemption. 
Baugh v. Ryan, 51 Ala. 212 (consfru- 


ing language )“Tfacteries sa. \ avon uiy 
process of erection, before erected 
and used . . .” to read or mean 
“factories . . in process of erec- 


tion, not before erected and used 


56. See supra note 55. 

57. Norton Naval Const. & Ship 
Bldg. Co. v. Bd. of Assessors, 22 A. 
352, 53 N.J.Law 564; Com. v. Wm. 
Mann Co., 11 Pa.Co. 290 [rev on oth- 
er grounds 24 A. 601, 150 Pa. 64]. 

[a] Company must begin work to 
be entitled to the exemption. Norton 
Naval Const. & Ship Bldg. Co. v. Bd. 
ER og RD 22 A. 352, 53 N.J.Law 

58. Hardin v. Morgan, 57 A. 155, 
70 N.J.Law 484; Norton Naval Const. 
& Ship Bldg. Co. v. Bd. of Assessors, 
22 A. 352, 53 N.J.Law 564; Standard 
Under-Ground Cable Co. v. Attorney 
General, 19 A. 733, 46 N.J.Law 270; 
State v. American Glucose Co., 5 A. 
803, 43 N.J.Law 280. 

[a] Location and beginning of 
business within state is necessary. 
Norton Naval Const. & Ship Bldg. Co. 
v. Bd. of Assessors, 22 A. 352, 53. .N. 
J.Law 564. 

59. Waterbury v. Atlas Steam 
Cordage Co., 7 So. 783, 42 La.Ann. 723; 
Norton Naval Const. & Ship Bldg. 
Co. v. Bd. of Assessors, 22 A. 352, 


53 N.J.Law 564. i 
60. See statutory provisions. — 
[a] Thus (1) a statute exempting 


buildings and machinery of certain 
kinds of factories “during their erec- 
tion, and for one year after they com- 
mence operations,’ does not exempt 
new buildings and machinery added 
to a factory which has been in opera- 
tion for several years. Tallassee 
Mfg. Co. v. Spigener, 49 Ala. 262. (2) 
Exemption accorded by territorial act 
expires ten years after the company’s 
location in the territory, even though 
the territory became a state during 
the ten-year-period. State v. Pioneer 


} 
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prise or the total discontinuance of the business.** 
The resumption of business after the reconstruction 
of the factory, almost completely destroyed, is the 
“commencement of business’ within an exemption 
statute.°? As is the case generally,°* for a manu- 
facturing company to be entitled to the exemption 
it must satisfy any condition attached,** as for 
example, the utilization of a certain amount of cap- 
ital in the business of manufacturing within the 
state.® It is, of course, necessary for the manu- 
facturing operations of the company to be carried 
on within the state for it to be entitled to the ex- 
emption,®*® so that a corporation, even though or- 
ganized in the state, is not entitled to the exemption 
where its manufacturing operations are carried on 
outside the state.*7 Under some of the statutes the 
company, to be entitled to the exemption, must be 
actually engaged in manufacturing,®* a corporation 
owning and controlling the stock of another corpo- 
ration so engaged not being entitled to the exemp- 
tion;®® and a corporation which owns patents, and 
licenses other companies, in which it is a stockholder, 
to use them in manufacturing, is not a manufactur- 
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ing corporation within the exemption laws,’° and 
neither is a company engaged exclusively in purchas- 
ing raw materials and paying others to convert such 
materials into manufaétured products,** nor a com- 
pany engaged in marketing products manufactured 
by others.72, An owner of property who is not en- 
gaged in manufacturing is not entitled to the ex- 
emption simply because the property is leased to 
another who is engaged in such business,’* nor 1s 
a corporation so engaged as to be entitled to the 
exemption simply because it has leased a place with- 
in the state. in which to earry on its manufactur- 
ing business, but where no such business is actually 
carried on.74 Unless otherwise provided by the 
statute,7®> an exemption accorded to the property 
of persons engaged in manufacturing generally is 
not confined to instances where raw materials of 
the state alone are used in their manufacture,*® the 
exemption applying, even though the goods manu- 
factured are intended for the consumption of the 
manufacturer,’7 and, under some statutes,7* even 
though manufacturing is but incidental to the main 


Mills, 250 P. 120, 122 Okl. 6. 

61. Bradford v. Mote, 42 A. 445, 
16 Del. 159; Electric Tract. Co. v. 
New Orleans, 14 So. 231, 45 La.Ann. 
1475; Waterbury v. Atlas Steam 
Cordage Co., 7 So. 783, 42 La.Ann. 723; 
Edison Phonograph Co. v. State Bd. 
of Assessors, 25 A. 329, 55 N.J.Law 
55; Polson v. Owen Sound Municipal 
Corp:, 31 Ont. 6. 

[a] Suspension for insolvency is 
not abandonment.—A manufacturing 
plant is exempt from taxation, al- 
though its operation is temporarily 
Suspended on account of the insolven- 
ey of the owners. Bradford vy. Mote, 
42 A. 445, 16 Del. 159. 

Termination of exemptions: 
Generally see supra §§ 416—420. 
Corporate exemptions see supra § 475. 

62. Rixford Mfg. Co. v. Town of 
Highgate, 144 A. 680, 102 Vi. 1. 

7 63. See supra § 468. i 

64. Gardiner Cotton, ete., Co. v. 
Gardiner, 5 Me. 133; Hardin v. Mor- 
gan, 57 A. 155, 70 N.J.Law 484 (filing 
return). 

65. Gardiner Cotton, etc., Factory 
Co. v. Gardiner, 5 Me. 133; Hardin v. 
Morgan, 57 A. 155, 70 N.J.Law 484; 
People ex rel. Standard Oil Co. of 

New York v. Saxe, 166 N.Y.S. 887, 179 
App.Div. 721 [aff 118 N.E. 1075, 222 
N.Y. 545]. 

“Can the object of the law be 
frustrated by the agents of the com- 
pany opening an office in this state, 
-and transacting the ordinary offi- 
cial business of the company there, 
registering the same, keeping ac- 
counts, and having other agents mak- 
ing sales of their merchandise in the 
state, while all of its real or tangi- 
ble capital or property of every de- 
scription is far beyond the reach of 
the tax collector, in distant states? 
I think not. Doing business in this 
state, in the legislative mind, could 
not have been anything short of car- 
rying on the principal work or busi- 
ness of the corporation within this 
state,—carrying on its business here 
in the plain and ordinary acceptation 
of the term, just as our bankers, pot- 
ters, iron, cotton, woolen, leather, and 
shoe manufacturers, with all their 
capital, and all their assets here, car- 
ry on business. If any other view 
than this is taken, the legislature has 
indeed struggled in vain with the 
numerous corporations which our 
laws foster and protect, and its work 
can and doubtless will be rendered ab- 
solutely nugatory by every such in- 
stitution opening an office within this 
state. The legislature meant to say, 
if the manufacturer established his 


/ 


factory in this state, and brings here 
his raw material, and converts it in- 
to wares, then he shall not be subject 
to this act.” State v. American Glu- 
eens Co., 5 A. 803, 804, 43 N.J.Eq. 

fal. What constitutes cavital em- 
ployed.—The canital employed in 
manufactures, within the meaning of 
St. (1825) ¢ 288, includes whatever is 
essential to the prosecution of the 
business, whether it be fixed or cir- 
culating capital; and it is immaterial 
whether it is derived from assess- 
ments, or loans, or otherwise. 
Gardiner Cotton & Woolen Factory 
Co. v. Gardiner, 5 Me. 133. 

[b] Extent of cavital employed.— 
Under Tax L. §§ 182, 183, the capital 
stock of a manufacturing corporation, 
forty per cent of which must be em- 
ployed in business in the state to 
entitle it to exemption from fran- 
chise taxation, is the entire property 
or assets of the corporation. People 
ex rel. Standard Oil Co. of New York 
v. Saxe, 166 N.Y.S. 887, 179 App.Div. 
721 [aff118 N.E. 1075, 222 N.Y. 545]. 

66. Halsey Electric Generator Co. 
v. State Bd. of Assessors, 65 A. 837, 
74 N.J.Law 321; Alton Mach, Co. v. 
State Bd. of Assessors, (N.J.Sup.) 69 
A. 451; People v. Campbell, 38 N.E. 
990, 144 N.Y. 166; People v. Wemple, 
34 N.E. 386, 138 N.Y. 582; People v. 
Horn Silver Min. Co., 11 N.E. 155, 105 
N.Y. 76; Com. v. Cover, 29 Pa.Super. 
409 [aff 64 A. 686, 215 Pa.St. 556]; 
Com. v. Gillinder, 12 Pa.Dist. 635. 

67. Standard Under-Ground Cable 
Co. v. Attorney General, 19 A. 733, 46 
N.J.Law 270; State v. American Glu- 
cose Co., 5 A. 803, 43 N.J.Eq. 280. 

68. Ayer & Lord Tie Co. v. Com- 
monwealth, 271 S.W. 6938, 208 Ky. 606. 

[a] “Actually” means “really;” 
“in. faet;? “in truth.” Ayer & Lord 
Tie Co. v. Commonwealth, 271 S.W. 
693, 208 Ky. 606 (under St. § 4019a- 
10 subd 2 § 4020). 

69. Ayer & Lord Tie Co. v. Com- 
monwealth, 271 S.W. 693, 208 Ky. 606; 
Buffalo Refrigerating Mach. Co. v. 


State Bd. of Assessors, 60 A. 65, 72° 


N.J.Law 127; People ex rel. Ameri- 
can Bank Note Co. v. Sohmer, 141 
N.Y.S. 635, 157. App.Div. 1 [aff 104 
N.E.. 1137, 210 N.Y. 621]. 

[a] Thus, where two incorporated 
tie companies jointly built a creosot- 
ing and preserving plant which was 
operated by a third corporation, stock 
of which they owned, corporate enti- 
ties were not identical, and tie com- 
panies were not actually engaged in 
manufacturing ties in hands of the 


third corporation, so as to be entitled, 
under St. § 4019a10 subd 2, to exemp- 
tion from other than state taxes 
thereon. Ayer & Lord Tie Co. v. Com- 
cen 271. SW. 698, 208 Ky. 


70. People v. Campbell, 34 N.Y.S. 
713, 88 Hun 530 [rev on other grounds 
43 N.E. 177, 148 N.Y. 759]. 

71. Commonwealth vy. Williams- 
port Rail Co., 95, A. 795, 250 Pa. 596. 

72. People ex rel. Standard Oil Co. 
of New York v. Saxe, 166 N.Y.S. 887, 
179 Apv.Div. 721 [aff 118 N.E. 1075, 
222) N.Y. 545]. 

73. State v. Board of Assessors, 15 
So. 384, 46 La.Ann. 859; Portsmouth 
Shoe Co. v. Portsmouth, 66 A. 1045, 
74 N.H. 222; Com. v. Arrott Mills Co., 
22 A. 243, 145 Pa. 69; Com. v. Macun- 
gie Iron Co., 9 Pa.Dist. 477. 

[a] Property leased for manufac- 
turing purposes is not exempt from 
taxation as “employed” in manufac- 
tures. State v. Board of Assessors, 
15 So. 384, 46 La.Ann. 859 (‘“‘employ- 
ed” means ‘“invested’’). 

74. Halsey Electric Generator Co. 
v. State Bd. of Assessors, 65 A. 8387, 
74 _N.J.Law 321. 4 

75. See statutory provisions and 
see infra § 486 note 18. 

76. Illinois Cent. R: Co. v. City of 
Tecuqau 14 S.W.(2d) 172, 228 Ky. 


77. Illinois Cent. R. Co. v. City of 
Paducah, supra. But see Com. v. 
Storage, etc., Co., 24 Pa.Dist. 1048 
(cold storage company manufactur- 
ing ice for its own purposes is not 
a manufacturing company). : 

[a] . Reason for rule.—‘‘We are of 
the opinion that the purpose of the 
statute. is just as effectively 
obtained when the manufactured 
goods are consumed, as they are by 
the appellant in this case, as when 
they go into general trade as objects 
of barter and sale. It must be re- 
membered that just as soon as com- 
pleted the manufactured product, no 
matter by whom manufactured, then 
becomes subject to local taxation the 
Same as any other property. It was 
the manufacturing which was sought 
to be encouraged, and not the sale or 
exchange of the manufactured prod- 
uct. The benefits hoped for by the 
declared exemption are just as surely 
conferred by the establishment by the 
appellant of its shops at Paducah as 
they would have been by the Baldwin 
Locomotive Works establishing a 
plant there.” Illinois Cent. R. Co. v. 
City of Paducah, 14 S.W.(2d) 172, 173, 
228 Ky. 65. 

78. See statutory provisions. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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business of the taxpayer.7® Some of the statutes, 
however, confer the exemption only on companies 
engaged wholly or exclusively in manufacture within 
the state,*° in which ease a company éngaged sub- 
stantially in business other than manufacturing is 
not within the exemption,®! although the business 
of the corporation other than that of manufacture 
is interstate commerce,’* except that a company 
engaged in business outside its corporate powers, 
in connection with, and incidental to, its manufac- 
turing business, does not cease to be “wholly en- 
gaged” in the business of manufacture. Like ex- 
emptions generally, ** statutes exempting manufac- 
turing companies are to be strictly construed®® and 
are not to be extended in their meaning by mere 
implication.§*® 

In Canada an exemption from the sales tax im- 
posed on the sale of manufactured goods is accorded 
to goods exported,’* in which ease it is the burden 
of the manufacturer to produce evidence of the ex- 
portation.§§ 


Effect of territory becoming state. The right to. 


an exemption accorded by a territorial act of con- 
gress is not affected by a change of the territorial 
government to statehood.®® 


79. Illinois Cent. R. Co. v. City of ]S.W. 31, 193 Ky. 107. 
Special War Revenue Act, Can. 
1915, c 8 § 19BBB [now Can. Rev. St. 


: i : (1927) c 179] and amendments. 
partnership formed for engaging in 88. Rex v. Gooderham, 62 Ont.L. 


Paducah, supra. 87. 
80. See statutory provisions. 
[a] Presumptions.—A limited 
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Transfer. As is the ease generally when an ex- 
emption is accorded to property rather than its 
owner,°° an exemption from taxation of manufacto- 
ries attaches to, and passes with, the specific prop- 
erty as an appurtenance thereto.°+ 

[§ 485] b. What Constitutes.°? The meaning of 
the terms “manufacture,” “manufacturer,” and 
“manufacturing corporation,” and their application 
to particular products, processes, and industries, has 
been fully treated in a previous title,?? and, while 
there is some lack of uniformity in the decisions,®* 
the principles there stated have ordinarily been fol- 
lowed in the case of exemption laws in determin- 
ing what is exempt’ or not exempt within these 
terms.°® It has been said that, in construing such 
terms within the tax laws, courts are largely gov- 
erned by the circumstances surrounding the cases 
in which they are used,°®* and by the intent and pur- 
pose of the legislature in enacting the particular 
statute where they are found;®? but ordinarily it is 
necessary for a different product to be produced 
for the company to be entitled to the exemption.?® 
The actual work carried on by a corporation®® and 
not the power conferred by its charter! determines 
whether it is engaged in manufacturing within the 


ington, 277 S.W. 981, 211 Ky. 596; 
City of Henderson v. George Delker 
Co., 235 S.W. 732, 193 Ky. 248; Peo- 
ple v. Knickerbocker Ice Co., 1 N.E. 
669, 670, 99 N.Y. 181; People v. Saxe, 


the manufacturing business had a 
prima facie right to claim exemption 
from taxation, under the act of June 
8, 1893 (P. L. p 354), the common- 
wealth, in an action to collect the tax, 
having the burden of proving that the 
company was not exclusively employ- 
ed in manufacturing. Commonwealth 
v. Dilworth, Porter & Co., 88 A. 933, 
242 Pa. 194. 

81. Peo. v. Roberts, 52 N.E. 1102, 
158 N.Y. 162; Peo. v. Roberts, 50 N-H. 
53, 155 N.Y. 408, 41 L.R.A. 228; Com. 
v. Industrial Storage, etc., Co., 24 Pa. 
Dist. 1048; Com. v. Barnes Bros. Co., 
26 Pa.Co. 423. 

[a] Tustrations—(1) Where a 
material part of the business within 
this state of a domestic manufactur- 
ing corporation consists in selling 
imported goods from broken packages 
which are therefore within the taxing 
power of the state, the corporation 
is engaged in other business within 
the state than that of manufacturing, 
and it is entitled to no exemption 
from taxation under the provision of 
the above statute exempting corpora- 
tions wholly engaged in carrying on 
manufacture within this state. Peo. 
v. Roberts, 52 N.E. 1102, 158 N.Y. 162. 
(2) Where one half of the business 
of such corporation within this state 
consists in the sale of goods not man- 
ufactured by it, such volume of busi- 
ness is not as matter of law merely 
incidental to the business of manu- 
facturing. Peo. v. Roberts, 52 N.E. 
1104, 158 N.Y. 168; Peo. v. Roberts, 
52 N.B. 1102, 158 N.Y. 162. (3) A cor- 
poration is not exempt from taxation 
where its main business is not man- 
ufacturing, although as a mere inci- 
dent to the business a by-product is 
manufactured and sold. Peo. v. Rob- 
erts, 50 N.E. 53, 155 N.Y. 408, 41 L.R. 
A. 228. 

82. “Peo. v. Roberts, 52 N.E. 1104, 
158 N.Y. 168. 

83. People v. Campbell, 
990, 144 N.Y. 166. 

84. Strict construction see supra § 
396. 

85. City of Henderson v. George 
Delker Co., 235 S.W. 73, 193 Ky. 248; 
City of Lexington v. Lexington, 235 
S.W. 31, 193 Ky. 107; Morris v. Riley, 
99 So. 466, 135 Miss. 1. 

86. City of Henderson v. George 
Delker Co., 235 S.W. 73, 193 Ky. 248; 
City of Lexington v. Lexington, 235 


38 N.E. 


|emptions therefrom.” 


218, [1928] 8 Dom.L.R. 109. 
89. State v. Pioneer Mills, 250 P. 


120, 122 Okl. 6. 


90. See supra § 412. 

91. Duke Power Co. vy. Bell, 152 
S.E. 865, 156 S.C. 299. 

92. Manufacture of particular 
products see passim infra § 487. 
age See Manufactures 388 C.J. p 

94 City of Lexington v. Lexing- 
500 Leader Co., 235 S.W. 31, 193 Ky. 


95. See infra this section. 

96. Hughes & Co. v. City of Lex- 
ington, 277 S.W. 981, 211 Ky. 596; 
City of Henderson v. George Delker 
Cox, 235° S,W. 732,.193 Ky. 248; City 
of Lexington v. Lexington Leader Co., 
235 S.W. 31, 32, 193 Ky. 107; People 
v. Saxe, 162 N.Y.S. 408, 176 App.Div. 
1 [aff-117 N.E. 1081, 221 N.Y.) 601]; 
People v. New York Floating Dry 
Dock Co:, 63 How.Pr. (N.Y.) 451. 

“Tt has therefore come to pass that 
courts, in determining the meaning 
of the words ‘manufacture,’ ‘manufac- 
turing,’ and ‘manufacturing ‘estab- 
lishments,’ are largely governed by 
the circumstances surrounding the 
eases in which they are used, and by 
the intent and purpose of the Legis- 
lature in enacting the particular stat- 
ute wherein they are found, which re- 
sults in construing the words as 
meaning one thing.in a particular 
statute and entirely a different thing 
in another one, dependent, as indicat- 
ed, upon the intention and the purpose 
in enacting the statute and the end 
intended to be accomplished thereby. 
Usually that meaning will be attach- 
ed to them which corresponds with 
‘the common understanding of man- 
kind,’ in view of the subject-matter 
in connection with which they are 
used. In other words, that interpre- 
tation is to be adopted which agrees 
with the popular sense in which they 
are used and understood, rather than 
according to their scientific meaning; 
and this is especially so in the con- 
struction of tax laws including ex- 
City of Lex- 
ington v. Lexington Leader Co., su- 
pra. - 

97. City of Henderson v. George 
Delker Co., 235 S.W. 732, 193 Ky. 248; 
City of Lexington v. Lexington Lead- 
er Co., 235 S.W. 31, 193 Ky. 107. 

98. Hughes & Co. v. City of Lex- 


162 N.Y.S. 408, 176 App.Div. 1 [aff 
117 N.E. 1081, 221 N.Y. 601]; Com- 
monwealth v. Densten Felt & Hair 
Co., 156 A. 164, 304 Pa. 536; Com- 
monwealth v. Sunbeam Water Co., 130 
A. 405, 284 Pa. 180. 

“They all » . require the pro- 
duction of some article, thing, or ob- 
ject by skill or labor out of raw ma- 
terial, or from matter which has al- 
ready been subject to artificial forc- 
es, or to which something has been 
added to change its material condi- 
tion.’”’ Peo. v. Knickerbocker Ice Co., 
supra. $ 

[a] Completed articles unneces- 
sary.—For a business entervrise to 
be a “manufactory,” within St. Suppl. 
(1918) § 4019a10 ‘subd 2, exempting 
from local taxation machinery and 
products in course of manufacture 
by concerns actually “engaged in 
manufacturing,’ and raw material on 
hand for the purpose of manufacture, 
it is not necessary that it should make 
completed articles from materials al- 
together raw, the term “raw material” 
not necessarily meaning crude mate- 
rial in its natural state, but including 
products made from crude material, 
which have undergone manufacturing 
processes and been converted into a 
distinet product, from which an en- 
tirely different one may be made by 
the application of additional scientific 
processes. City of Henderson vy. 
George Delker Co., 235 S.W. 732, 193 
Ky. 248. 

99. Dolese & Shepard Co. v. 
O’Connell, 100 N.E. 235, 257 Ill. 43; 
Norton Naval Const. & Ship Bldg. Co. 
v. Bd. of Assessors, 22 A. 352, 53 N.J. 
Law 564; Press Printing Co. v. State 
Bd. of Assessors, 16 A. 173, 51 N.J. 
Law 75; Commonwealth v. Philadel- 
phia Coca-Cola Bottling Co., 15 Pa. 
Dist.&Co. 254. 

1. Dolese & Shepard Co. v. O’Con- 
nell, 100 N.E. 235, 257 Ill. 48; Norton 
Naval Const. & Ship Bldg. Co. v. Bd. 
of Assessors, 22 A. 352, 53 N.J.Law 
564; Press Printing Co. v. State Bd. 
of Assessors, 16 A. 1738, 51 N.J.Law 
75; Commonwealth v. Philadelphia 
Coca-Cola Bottling Co., 15 Pa.Dist.& 
Co. 254. 

[a] Thus the fact that the charter 
of a corporation, in addition to au- 
thorizing it to quarry in stone and 
dig sand, clay, earth, and gravel, to 
manufacture and deal in stone, brick,, 
lime, and cement and deal also in 
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exemption statute. 


sand, clay, etc., also authorized it 
to contract for making and construct- 
ing roads did not prevent its being a 
corporation organized for purely man- 
ufacturing and mercantile purposes 
and exempt from a capital stock as- 
sessment, especially where it did not 
exercise its power to construct roads. 
Dolese & Shepard Co. v. O’Connell, 
100 N.E. 235, 257 Hl. 43. 

2. See the cases infra this note. 

[a] Bridge building.—A _ bridge 
company, whose only business is to 
buy in a rough and unfinished condi- 
tion all the necessary lumber, iron, 
and other materials, and at its own 
shops finish, shape, design, and make 
‘such materials suitable for use, and 
put the same together in the erec- 
tion of bridges, roofs, and other struc- 
tures and machinery, is a corporation 
exclusively for “manufacturing” pur- 
poses. Commonwealth v. Keystone 
Bridge Co., 27 A. 1, 2, 156 Pa. 500 (Act 
of 1889 [P. L. p 429 § 21], exempting 
corporations exclusively for “manu- 
facturing” purposes from taxation on 
their capital stock, should be con- 
strued to include the building of 
bridges, as well as manufacturing 
their constituent parts). Generally 
see Manufactures § 37 note 91. 

[b] Concern engaged in covering 
with leather and lining insides of 
puggy tops with cloth, cushioning 
buggy seats, making and fitting tires 
to wheels, etc., is ‘engaged in manu- 
facturing,” within St. Suppl. (1918) § 
4019a10 subd 2, exempting from lo- 
cal taxation machinery and products 
in the course of manufacture by con- 
cerns actually engaged in manufac- 
turing, although the tops, _ seats, 
wheels, etc., were purchased from 
others, the articles being finished and 
rendered suitable for their intended 
uses by such concern’s science and 
skill. City of Henderson v. George 
Delker Co., 235 S.W. 732, 193 Ky. 248. 

[ec] Job printing and blank book 
making.—Seeley v. Gwillim, 40 Conn. 


106, 

fd] Printing and publishing books. 
—Press Printing Co. v. State Bd. of 
Assessors, 16 A. 173, 51 N.J.Law 75; 
State v. State Board of Assessors, 47 
N.J.Law 36, 54 Am:R. 114; Com. -v. 
D. B. Canfield Co., 7 Dauph.Co. (Pa.) 
195; Com. v. J. B. Lippincott Co., 7 
Dauph. Co. (Pa.) 193. See People v. 
Roberts, 49 N.B. 248, 155 N.Y. 1 
(queere); and generally Manufactures 

3 


53. 

{e] Making commercial fertilizers. 
—Planters’ Fertilizer, etc., Co. v. Or- 
leans Bd. of Assessors, 40 So. 1035, 
116 La. 667; Southern Chemical Co. 
v. Board of Assessors, 21 So. 31, 48 
La.Ann. 1475. Generally see Manu- 
factures § 43. 

{f{] Making iron and steel.—Com. 
v. Pottsville Iron, etc., Co., 27 A. 371, 
157 Pa. 500, 22 L.R.A. 228. 

[g] Production of illuminating 
gas.—People v. Wemple, 36 N.E. 506, 
141 N.Y. 471; Nassau Gaslight-Co. v. 
Brooklyn, 89 N.Y. 409; Com. v. Ches- 
ter Gas Co., 5 Dauph.Co. (Pa.) 121; 
Com. v. Allegheny Gas Co., 1 Dauph. 
Co. (Pa.) 93. And see Com. v. Natural 
Gas Co., 32 Pittsb.Leg.J.N.S. (Pa.) 
309. But see infra note 3[a] (1); and 
generally Manufactures § 44. As not 
within “manufacture of chemicals” 
see infra § 487 note 24[a]. 

{h] Shipbuilding.—Norton Naval 
Const. & Ship Bldg. Co. v. Bd. of As- 
sessors, 22 A. 352, 53 N.J.Law 564; 
Com. v. Delaware River Iron Ship 
Bldg., etc., Works, 2 Dauph.Co. (Pa.) 
232. Generally see Manufactures § 37 
note 92. 4 

{i] Paving.—(1) Making a paving 
compound. People v. Knight, 90 N.Y. 
S. 5387, 99 App.Div. 62. (2) Making 
asphalt composition for paving 
streets. People v. Morgan, 70 N.Y.S. 
516, 61 App.Div. 373. (3) A paving 


For later cases, developments and changes in the law see Annotations, same title and section number, 


In the notes will be found cases 
where particular statutes have been construed as 
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and construction company incorpo- 
rated to do a manufacturing business 
and primarily engaged in making: ce- 
ment and asphalt floors, pavements, 
roadways, and structural concrete, is 
engaged in a “manufacturing” busi- 
ness within Act June 8, 1893 (P. L. p 
353), exempting from the _ capital 
stock tax the capital stock of a 
manufacturing corporation. Com- 
monwealth vy. Filbert Paving & Con- 
struction Co., 78 A. 104, 229) Pa. 231: 
Generally see Manufactures § 37 
notes 98-1. Ss 

[i] Dyeing and finishing woolen 
and cotton goods and yards. Com. v. 
Quaker City Dye Works Co., 5 Pa.Co. 
94; Com. v. Littlewood, 26 Pa.Dist. 
orae Com. v. Littlewood, 44 Pa.Co. 


[k] Making sewer pipe and drain 
tile from water, salt, and clay. Iowa 
Pipe, ete., Co.’s Appeal, 70 N.W. 115, 
101 Iowa 170. 

[1] Making special kind of kin- 
dling wood from slabs.—People v. 
yoga 47 N.Y.S. 122, 20 App.Div. 


4. A 

[m] Refining crude petroleum and 
obtaining therefrom illuminating oils 
and other products. Hawes v. Anglo- 
Saxon Petroleum Co., 101 Mass. 385; 
Com. v. Atlantic Refining Co. 7 
Dauph.Co. 189. 


[n] Making lead boilers.—People 
Seen: 73 N.Y.S. 743, 67 App.Div. 
[ol] Making photographs.—State 


v. State Bd. of Assessors, 24 A. 507, 
54 N.J.Law 430 [aff 32 A. 2, 56 N.J. 
Law 717]. 

[p] Making fountain pens.—Peo- 
ple v. Morgan, 63 N.Y.S. 76, 48 App. 
Div. 895. 

[aq] Mixing paints by a process 
which results in a new commodity of 
value, recognized by a distinctive 
name, different from any of its in- 
gredients, and produced by the use of 
capital, labor, and machinery. People 


v. Roberts, 64 N.Y.S. 494, 51 App. 
Ding Wt. 
{r] Making artificial ice by frigo- 


rific process. People v. Knickerbock- 
er Ice Co., 1 N.E. ‘669, 99 N.Y. 181. 
Generally see Manufactures § 47. 

{s] Working fire clay into brick, 
tiles, and other articles.—Com. v. 
Savage Fire Brick Co., 27 A. 374, 157 
Pan bios 

([t] Steam flouring mill. 
Western Assur. Co., 


Carlin v. 
57 Md. 515, 40 


Am.R. 440. Generally see Manufac- 
tures § 45. 
{u] Building locomotive engines. 


—wNorris v. Com., 27 Pa. 494. 

[v] Making bricks.—Com. v. Ex- 
celsior Brick, etce., Co., 41 Pa. 309. 

[w] Tanning hides and producing 
leather.—Com. v. Elk Tanning Co., 41 
Pa.Co. 310; Com. vy. Consolidated 
Dressed Beef Co., 41 Pa.Co. 312. 

[x] Making women’s clothés is 
manufacturing. In re Simcox, 243 F. 
479 (Tax L. §§ 182, 188). Generally 
see Manufactures § 57. 

[y] Manufacturing crushed stone, 
lime, and cement.—(1) The fact 
that a corporation’s charter, in ad- 
dition to authorizing it to quarry, dig, 
manufacture, and deal in certain ma- 
terials, also authorized it to construct 
roads did not prevent its being a cor- 
poration for purely manufacturing 
and mercantile purposes and exempt 
from a capital stock assessment. Do- 
lese & Shepard Co. v. O’Connell, 100 
N.E. 235, 257 Ill. 43. (2) A company 
engaged in blasting, crushing, and de- 
livering rock for roads is “manufac- 
turing,” within tax exemption stat- 
ute (St. § 4019a10). Commonwealth 
v. W. J. Sparks Co., 1 S.W.(2d) 1050, 


222 Ky. 606. Generally see Manufac- 
tures 8 55. 
[Zz] Canning corporation operating 


factory for canning of corn, beans, 
peas, and succotash, is a “manufac- 


[§ 485 


ineluding? or not including? within their terms the 
particular business or property involved. 


turing. industry” within Code Pub. 
Gen. L. (1912) art 81 § 164, as amend- 
ed by Acts (1914) e¢ 528, authorizing 
county commissioners to exempt tools 
and machinery of “manufacturing in- 
dustry” from taxation. Commission- 
ers of Carroll County v. B. F. Shriver 
Co., 126 A. 71, 146 Md. 412. Generally 
see Manufactures § 38. 

{aa] “Waking apart animal bodies 
and applying skill and labor to parts 
to bring about a change in the prod- 
ucts and adapt them to various uses 
is manufacturing. Engle v. Sohn, 41 
OhioSt. 691, 52 Am.R. 103; Com. v. 
Consolidated Casing Co., 30 Pa.Dist. 
Ne Generally see Manufactures § 


[ab] Making merchantable food 
from slaughtered animals.—Com. v. 
Consolidated Dressed Beef Co., 41 Pa. 
Co; 312. : 

[ac] Ice cream: manufacturer is 
within the exemption. Hughes & Co. 
v. City of Lexington, 277 S.W. 981, 
211 Ky. 596 (St. § 4019a10). Gener- 
ally see Manufactures § 48. 

[ad] Generating electricity.—(1) 
Machinery of a corporation owning 
and operating a plant for generation 
of electricity is “actually engaged in 
manufacturing,” within St. § 4019al10,. 
being part of the Reverue and Tax- 
ation Act of 1917, so as to be subject 
to taxation for state purposes only. 
Kentucky & West Virginia Power Co. 
v. Holliday, 287 S.W. 212, 216 Ky. 78. 
(2) A plant wherein electric power 
was generated is a “manufactory” 
within a statute exempting manufac- 
tories in certain counties from taxa- 
tion (Act March 5, 1925 [34 U.S.St.at 
L.-p 891]. § 1). Duke Power Co. v. 
Bell, 152 S.E. 865, 156 S.C. 299. And 
see generally Manufactures § 42. But 
see \infra note 3 [ec]. : 

[ae] Processing green coffee.—A 
firm importing green coffee and put- 
ting it through the numerous process-~ 
es necessary to make it fit for con- 
sumption is a “manufacturer” within 
St. Suppl. (1918) § 4019a10, exempt- 
ing from taxation, except by the 
state, machinery and products in 
course of manufacture of firms actu- 
ally engaged in manufacturing, and 
their raw material actually on hand. 
City of Louisville v. J. Zinmeister & 
Sons, 222 S.W. 958, 188 Ky. 570, 10 
A.L.R. 1269. And see Generally Man- 
ufactures § 40. But see infra note 3 


g]. 

3. See the cases infra this note. 

[a] Gas companies.—(1) In_Illi- 
nois gas companies are not considered 
as manufacturing companies, because 
the statutes plainly distinguish be- 
tween them and manufacturing com- 
panies. Ottawa Gas Light, ete., Co. 
v. Downey, 20 N.E. 20, 127 Ill. 201. 
But see supra note 2 [g]; and gener-. 
ally Manufactures § 44. 

[b] Cutting and storing natural 
ice.—Hittinger v. Westford, 135 Mass. 
258; People v. Knickerbocker Ice Co., 
1N.E. 669, 99 N.Y, 182. -Contra Atty.- 
Gen. v. Lorman, 26 N.W. 311, 59 Mich. 
157,,.60 ,- Am Ran2st. Generally see 
Manufactures § 47. 

[ec] Generating electric light, heat, 
and power.—(1) Generally. Evanston 
Electric Illuminating Co. v. Kochers- 
perger; 610 N-4.1719, °720,,175.) Tl: 26 
Frederick Electric Light, etc., Co. v. 
Frederick City, 36 A. 362, 84 Md. 599, 
36 L.R.A. 130; Williams v. Park, 56 
Ay 463, (2 INIEL 305, 64s REAL S35 
Electric Storage Battery Co. v. State 
Bd. of Assessors, 41 A. 1117, 61 N.J. 
Law 289; Com. yv. Edison Electric 
Light, etc., Co., 32 A. 419; 170’ Par 231; 
Com. v. Brush Electric Light Co., 22 
A. 844, 145 Pa. 147; Com. v. Northern 
Electric Light, etc., Co., 22 A. 839, 145 
RPa."105, 14 TRA: 107; Com. vo Ue Ss: 
Blectric Lighting Co., 7 Pa.Co. 90; 
Com. v. Edison Blectric Light, etce., 
Co., 1*Dauph.Co. (Pa.) 127;° Com. v, 
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[§ 486] c¢. Property Exempt. The property en- | titled to exemption accorded manufacturing com- 


Northern. Electric Light, ete., Co., 
(Pa.) 28 Wkly.N.C. 520. (2) In New 
York prior to the amendment of 1889 
a company engaged in the business of 
generating and supplying electric cur- 
rent for illuminating and other pur- 
poses is a “manufacturing corpora- 
tion” within the purview of the stat- 
ute; the amendment, however, spe- 
cifically excepted. such companies 
from the exemption. Peo. v. Wemple, 
29 N.&. 808, 129. N.Y. 5438, 14 L.RiA. 
708 (L. [1880] e 542 § 3, as amended 
by L. [1881] ¢ 361); Merchants’ Nat. 
Bank v. Kirby, 30 N.E. 65, 129 N.Y. 662 


mem; Peo. v: Campbell, 34 N.Y.S. 
711, 88 Hun 527; People v. Wemple, 
15 N.Y.S. 711, 61 Hun 63. But see 


supra note 2 [ad](2); 
Manufactures § 42. 


and generally 


[d] Generating and selling steam 
heat.—Com. v. Arrott Mills Co., 22 
A. 243, 145 Pa. 69. 

fe] Laundry.—Com. v. Keystone 


Laundry Co., 52 A. 326, 203 Pa. 289; 
Com. v. Barnes Bros. Co., 26 Pa.Co. 
423; Com. v. Keystone Laundry Co., 
26 Pa.Co. 442. Generally see Manu- 
factures § 49. 

{f] Grinding cereals and making 
cattle fodder.—Atlas Feed Products 
Co. v. New Orleans, 37 So. 531, 113 
pre eies Generally see Manufactures 


45. 

{¢1 Mixing teas and roasting and 
mixing coffee.—People v. Roberts, 31 
N.Y.S. 2438, 82 Hun 352 [aff 40 N.E. 7, 
145 N.Y. 375]; Commonwealth v. 
Glendora Products Co., 146 A. 896. 
297 Pa- 305. But see supra note 2 
ei and see generally Manufactures 


[h] Refining bullion into standard 
silver bars. People v. Horn Silver 
Nin’ Cos) 114 NB 1558, LOSS N Ye £165 


Generally see Manufactures § 51. 

{i] Building and operating dry 
docks.—People v. New York Floating 
Dry-Dock Co., 92 N.Y. 487 [aff 11 
Abb.N.Cas. 40, 63 How.Pr. 451]. 

[ij] Buying and selling: (1) For- 
eign books. People v. Roberts, 36 N. 
Y¥.S. 73; 90°Hun > 533.. = (2) Securities 
of other corporations. Com. v. West- 
inghouse Electric, ete., Co., 24 A. 1107, 
1111,. 151 Pa: 265: : 

[k] Building and maintaining an 
aqueduct.—Gen. St. c 11 § 12 cl 2, 
exempting the machinery of manufac- 
turing corporations from certain tax- 
ation, will not exempt an aqueduct 
company which supplies water to a 
city. Neither in a popular nor a le- 
gal sense is there any such use of the 
term ‘manufacturing company” as 
would include the functions of an aq- 
ueduct company, or describe the dis- 
tribution of pure water as a branch 
of manufacture. Dudley v. Jamaica 
Pond Aqueduct Corp., 100 Mass. 183. 

[1] Planing mill.—Whited v. Bled- 
soe, 21 So. 538, 49 La.Ann. 325. 

[m] Sawmill.—Jones v. Raines, 35 
La.Ann. 996. Generally see Manu- 
factures § 50. 

[n] Grain elevator and warehouse 
company.—Mohr v. Minnesota El. Co., 
41 N.W. 1074, 40 Minn. 343. 

[o] Hay is not a manufactured ar- 
ticle. Frazee v. Moffitt, 18 F. 584, 20 
Blatchf. 267. Generally see Manu- 
factures § 46. 

[p] Paving.—The preparation of a 
street for the laying of the pave- 
ment, and placing the pavement 
thereon, is not “manufacturing”’. 
People ex rel. Fruin-Bambrick Pav. 
Co. v. Knight, 90 N.Y.S. 537, 538, 99 
App.Div. 62; Peo. v. Morgan, 69 N. 
Y.S. 263, 59 App.Div. 302. But see 
supra note 2 [i]; and generally Manu- 
factures § 37 notes 98-1. 

La] Distillation of water to 
cleanse it- of impurities is not “‘man- 
ufacture,” within Act July 22, 1913 
(P. L. p 903; St. [1920] §§ 20366—- 
20368), exempting manufacturing cor- 
porations from payment of capital 
stock tax. Commonwealth v. Sun- 
beam Water Co., 130 A. 405, 284 Pa. 
180. 


bri Pasteurizing milk.—A corpo- 


ration which pasteurizes milk is not 
engaged in manufacturing within the 
statutes relating to imposition of 
franchise taxes and exempting manu- 
facturing corporations. People ex 
rel. Empire State Dairy Co. v. Soh- 
mer, 112 N.B. 755, 218 N.Y. 199, L.R: 
A.1917A 48. 

[s] Publishing.—(1) Where a 
corporation does not operate any 
plant for the printing of its paper, 
and the type is set and the paper 
printed by third persons at a price 
agreed on, and no part of the work is 
done by the corporation further than 
to have a foremam who overlooks and 
watches the work as it progresses in 
the hands of the contractor, this does 
not constitute the corporation a man- 
ufacturer within thé meaning of such 
exception. Peo. v. Roberts, 49 N.E. 
248, 155 N.Y. 1. (2) A corporation 
incorporated solely to publish a daily 
newspaper is not a. manufacturing 
corporation within the statute relat- 
ing to taxation. Press Printing Co. v. 
State Bd. of Assessors, 16 A. 173, 51 
N.J.Law 75; Evening Journal Ass’n 
v. State Board of Assessors, 47 N.J. 
Law 36, 54 Am.R. 114. (8) Machin- 
ery, paper, and other material used 
in publishing and issuing a newspa- 
per is not exempt from municipal 
taxation, under St. Suppl. (1918) § 
4019a10(2), exempting from munici- 
pal taxes “machinery and products in 
course of manufacture of persons, 
firms, or corporations actually en- 
gaged in manufacturing,” the pub- 
lisher not being “engaged in manu- 
facturing,” within the statute. City 
of Lexington v. Lexington Leader 
Corr 235. S2We sok rol Va wey 0 Tie But 
See supra note 2 [d]; and generally 
Manufactures § 53. 

[t]) Process of cleaning, sorting, 
and baling hair for sale to custom- 
ers, and aiso for use in converting in- 
to articles of commerce, is not ‘‘man- 
ufacturing business’ within statute 
(72 PS § 1892), exempting from 
taxation capital stock invested in 
manufacturing business. Common- 
wealth v. Densten Felt & Hair Co., 
156 A. 164, 304 Pa. 536. 

[u] Construction companies.—(1) 
A construction company engaged in 
the business of erecting concrete 
buildings, including the installation 
of elevators and sprinklers, and the 
doing of glazing, roofing, plumbing, 
ete., through subcontractors, which 
company did not maintain any shops 
wherein were manufactured articles 
used in its business except a small 
woodworking mill, was held not a 
“manufacturing corporation’? within 
Tax L. §§ 208—219-l1 exempt from local 
taxation under § 219-j of such arti- 
cle, so that its capital stock was prop- 
erly assessed pursuant to § 12. Peo- 
ple ex rel. Turner Const. Co. v. Can- 
tor, 186 N.Y.S. 890, 196 App.Div. 213 
[aff 132 N.E. 908, 231 N.Y. 610]. (2) 
A corporation engaged in construct- 
ing buildings, materials for which 
were furnished by others, is not 
“manufacturing” within St. (1920) § 
20368, exempting such _ corporation 
from tax on capital stock. Common- 
wealth v. Wark Co., 151 A. 786, 301 
Pa. 150. Generally see Manufactures 
§ 37. 

{v] Mining ‘and quarrying.—(1) 
Generally. Horn Silver Min. Co. v. 
New York, 12 S.Ct. 408, 143 U.S. 305, 
36 L.Ed. 164; In re Rollins Gold, etce., 
Min. Co., 102 F. 982; Wellington v. 
Belmont, 41 N.E. 62, 164 Mass. 142; 
Byers v. Franklin Coal Co., 106 Mass, 
131; People v. Horn Silver Min. Co., 
The Neh 55 TOO Nek Os, COM, Ns 
Juniata ‘Coke. Co.,),27 A. 3738, 157, Pa. 
507,22 DL.R.A, 232; Com. vs. Lacka- 
wanna Iron, etc., Co., 18 A. 1338, 129 
Pa.' 346; Com. “v. Dyer Quarry Co., 
43 Pa.Co. 145; Com, v. Thomas Iron 


Cor 12 Pa: Co,.-654; Com: “v. Coplay 
fron. Co:,. 11 Pa.Co. 295; Com. v.. Hast 
Bangor Consol. Slate Co., 10 Pa.Co. 


363. But see Com. v. East Bangor 
Consol. Slate Co., 29 A. 706, 162 Pa. 
599 (holding that a corporation own- 


ing a quarry from which it takes 
slate and works it up into sizes and 
shapes desired may be so far con- 
sidered a manufacturing company as 
to be able to claim exemption from 
taxation on that part of its capital 
which is engaged in this part of its 
business). (2) The exemption given 
by Tax L. (Consol. L. c 60; L. [1909] 
c 62) § 183, to “manufacturing com- 
panies” from payment of franchise 
tax imposed by § 182 thereof on cap- 
ital stock employed in the state does 
not extend to a company quarrying 
and crushing stone. People ex rel. 
Tompkins Cove Stone Co. v. Saxe, 162 
N.Y.S. 408, 176 App.Div. 1 [aff 117 
N.E. 1081, 221 N.Y. 601]. (3) A cor- 
poration engaged merely in breaking 
stone into pieces and sorting it with 
screens was held not engaged in man- 
ufacturing, within Act June 1, 1889 
(P. L. p 420), as amended by Acts 
June 8, 1893 (P. L. p 353), exempting 
certain capital from taxation. Com- 
monwealth v. John T. Dyer Quarry 
Co., 95 A. 797, 250 Pa. 589. (4) A cor- 
poration organized for the purpose of 
mining fire clay, fire sand, feldspar, 
and kaolin, with the right to pre- 
pare for market and vend the product 
of the mines, that has leased its 
property to a company engaged in 
crushing and grinding rock into sand 
of specified grades of fineness, which 
is sometimes colored by the admix- 
ture of clay and used principally for 
molding in the steel foundry trade 
and to some extent for concrete in 
the building trade, tis not engaged in 
“manufacturing,” within Act June 1, 
1889 (P. L. p 420), as amended. by Act 
June 7,-1911 (P. L. p 678), allowing 
exemptions from capital stock tax of 
so much of the capital stock as is us- 
ed in manufacturing. Commonwealth 
v. Welsh Mountain Mining & Kaolin 
Mfg. Co., 108 A. 722, 265 Pa. 380. 
Generally see Manufactures §§ 51 and 


Dos 

[w] Soft drinks.—(1) Making so- 
da, vichy, seltzer, and similar drinks. 
Crescent City, ete, Co. v. New Or- 
leans, 19 So. 943, 48 La.Ann. 768. (2) 
Mixing coca-cola syrup with carbon 
dioxide gas and bottling the result is 
not manufacturing within Act July 
22, 1913 (. L. p 903). . Com. v. Phila- 
delphia Coca-Cola Bottling Co., 15 Pa. 
Dist.&Co. 254. Generally see Manu- 
factures § 48. 

[x] Dry dock company.—A_ cor- 
poration formed for the purpose of 
“constructing, using, and providing 
one or more dry docks or wet docks or 
other conveniences and structures for 
building, raising, and repairing or 
coppering vessels and steamers of 
every description” is not a manufac- 
turing corporation. People v. New 
York Floating Dry Dock Co., 92 N.Y. 


487. 

[vy] Drilling and finishing artesian 
wells.—Com. v. Hooper Co., 30 Pa. 
Dist. 610. 

[z] Plumbing, heating, and roof- 


ing.—Com. v. Boyer Plumbing, etc., 
Co.5.'30 Pa Dist. (275: 

[aa] Slaughtering cattle.—(1) 
Generally. People v. Roberts, 50 N.E. 
53, 155 N.Y. 408, 41 L.R.A. 228, 5 N. 
Y.Ann.Cas. 201; People v. Roberts, 
42 N.Y.S. 317, 11 App.Div. 449 [aff 50 
N.E.. 1121,°156 NY. 690]. > (¢2)° A-cor- 
poration engaged in purchasing and 
slaughtering live stock and marketing 
the meat and other products without 
changing them in any way except by 
cleaning and sorting is not engaged 
in manufacturing within the acts of 
assembly exempting manufacturing 
corporations from taxation. Com- 
monwealth v. Consolidated Dressed 
Beef’ Co., 88 Ai. 975, 242: Pa.: 163. 

[ab] Slaughter of animals and 
sale of natural meat is not manufac- 
turing. Com. v. Consolidated Dressed 
Beef Co., 41 Pa. 312. But see supra 
note 2 [ab]; and generally Manufac- 
tures § 52. 

[ac] Cold storage company.—Com., 
v. Storage, etc., Co., 24 Pa.Dist. 1048. 

4. Under exemption of capital see 
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panies depends, of course, on the terms of the par- 
ticular statute,®° although an exemption from taxa- 
tion granted to manufacturing corporations will in- 
clude generally the plant® and all such other prop- 
erty as is necessary to enable the company to carry 
on its proper business,’ but not property which is 
used for a distinct line or branch of business, not 
coming under the description of manufacturing,® nor 
a stock of goods carried as an incident to the gen- 
An exemption of 
machinery or property “employed” or “actually used” 
in manufacturing will be strictly limited to such 
as is really devoted to the purposes mentioned and 
necessary thereto;° and where only the plant is 
accorded exemption, it does not include either the- 
raw materials going into the manufacture,’” or the 


eral business of the company.? 


infra § 488. 

5. See statutory provisions; 
cases infra this note. 

[a] Personal property detachable 
from realty.—(1) Under Tax L. § 219j 
as added by L. (1917) c 726, and 
amended by L. (1918) ¢ 271, other ma- 
chinery than boilers, elevators, etc., 
which can be detached from the build- 
ing of a manufacturing corporation 
without serious injury thereto is ex- 
empt from taxation. People ex rel. 
General Chemical Co.-v. Cantor, 172 
N.Y.S. 582, 105 Misc. 62 [aff 176 N.Y. 
S. 916, 188 App.Div. 959 (aff 126 N.E. 
919, 228 N.Y. 506)]. (2) Machinery 
used for the manufacture of ice and 
beer, part of which machinery rested 
on the floor by its own weight and 
part of which was fastened to the 
floor or walls, all of which machinery 
could be dismantled ‘and removed 
with relatively small injury to the 
building, although removing would 
destroy some of the compresses and 
freezing tanks, is ‘‘personal proper- 
ty” within Tax L. § 219-l, providing 
that “personal property” for the pur- 
pose of exemption from taxation shall 
include any movable machinery. used 
for trade or manufacture, not essen- 
tial to the support of the building and 
removable without material injury 
thereto. Leonhard Michel Brewing 
i v. Cantor, 198 N.Y.S. 284, 119 Misc. 
[b] ’ 
manufacturing purposes. 
v. Ford Motor Co., 
Dom.L.R. 597. 

6. Victoria Lumber Co. v. Rives, 
40 So. 382, 115 La. 996; State v. Board 
of Assessors, 15 So. 38, 46 La.Ann. 
859; Martin v. New Orleans, 38 La. 
Ann. 397, 58 Am.R. 194; New Orleans 
v. Arthurs, 36 La.Ann, 98. 

[a] “Water power,” as the term 
is used in an exemption of improve- 
ments made on the water power on a 
stream for manufacturing purposes, 
does not apply to the operation of a 
tannery by steam, drawing water 
from a millpond by a force pump and 
pipe, and located above the dam. 
Plaisted v. Lincoln, 62 Me. 91. 

7 \Victoria Lumber Company vy. 
Rives, 40 So. 382, 115 La. 996; State 
v. Board of Assessors, 6 So. 337, 41 
La.Ann. 534; Martin v. New Orleans, 
38 La.Ann. 397, 58 Am.R. 194; New 
Orleans v. Arthurs, 36 La.Ann. 98. 

8. Victoria Lumber Co. v. Rives, 
40 So. 382, 115 La. 996; Southern 
Chemical, etc., Co. v. Board of Asses- 
sors, 21 So. 31, 48 La.Ann. 1475; Rob- 
ertson v. New Orleans, 12 So. 7538, 45 
‘La.Ann. 617, 20 L.R.A. 691; Washburn 
v. New Orieans, 9 So. 37, 43 La.Ann. 
226; Martin v. New Orleans, 38 La. 
Ann. 397, 58 Am.R. 194; Adams vy. 
Popakigpee Mills, 29 So. 470, 78 Miss. 


[a] Building used partly for other 
purposes.—(1) The exemption does 
not extend to a part of a building 
used for the purpose of storage and 
sale of manufactured articles. Vic- 


and 


Crane is machinery used for 
Ford City 
(Can.) [1929] 4 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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toria Lumber Co. v. Rives, 40 So. 
882, 115 La. 996. (2) But a factory 
is none the less exempt where the 
owner lives in a part of it, that be- 
ing necessary to enable him to pro- 
tect his goods. New Orleans v, Ar- 
thurs, 36 La.Ann. 98. 

[b] Houses for employees do not 
come under the general exemption of 
the property of a manufacturing cor- 
poration. Adams v. Tombigbee Mills, 
29 So. 470, 78 Miss. 676. 

9. Taylor Bros. Iron Works Co. 
v. New Orleans, 11 So. 3, 44 La.Ann. 
554; Smith v. Board of Assessors, 10 
So. 387, 44 La.Ann. 91; Gardiner Cot- 
ton, etc., Factory v. Gardiner, 5 Me. 
133; Kimball Carriage Co, v. Man- 
chester, 39 A. 334, 67 N.H. 483; Sou- 
hegan Nail, etc., Factory v. McConihe, 
7 N.H. 309; Westmore Lumber Co. v. 
Orne, 48 Vt. 90. 

10. Georgia Warehouse Co. v. Jol-. 
ley, 157 S.E:°276, 172 Ga 172; City 
of Coiumbus v. Muscogee Mfg. Co., 
140 S.E. 860, 165 Ga. 259; David J. 
Joseph Co. v. City of Ashland, 3 S.W. 
(2d) 218, 223 Ky. 203; Dawkins Lum- 
ber Co. v. Caudill, 279 S.W. 617, 212 
Ky. 484; Whited v. Bledsoe, 21 So. 
538, 49 La.Ann. 325; Jones v. Raines, 
35 La.Ann. 996; Baltimore Consol. 
Gas. Co. v. Baltimore, 62 Md. 588, 50 
Am.R. 237. 

[a] Cotton ginnery separating cot- 
ton from seed does not come within 
exemption from taxation of plant for 
“manufacture or processing of cot- 
ton,” under L. (1925) pp 260, 263, §§ 
1, 13; Const. art 7 § 2 par 2A. Geor- 
gia Warehouse Co. v. Jolley, 157 S.E. 
276, 172 Ga. 172. 

{b] Logging railroad, rolling stock, 
teams, etc., for cutting and hauling 
logs to sawmill, is not exempt from 
local assessment as “machinery,” un- 
der St. § 4019a10. Dawkins Lumber 
ee v. Caudill, 279 S.W. 617, 212 Ky. 

{[c] Warehouses.—Where a resi- 
dent corporation of this state, which 
owns and operates a cotton factory, 
purchases existing warehouses for the 
storage of cotton, to be manufactured 
at its factory, and for the storage of 


| the finished products, such warehous- 


es constituting an existing warehouse 
plant are not an enlargement of its 
cotton factory within the meaning of 
the above provisions of the constitu- 
tion of this state, and the same are 
not exempt from taxation under’ the 
above provision of the constitution. 
City of Columbus v. Muscogee Mfg. 
Co., 140 S.E. 860, 165 Ga. 259 (Const. 
art 7 § 2 par 2 as amended). 

11. See statutory provisions; 
cases infra this note. 

[a] What included in plant.—Un- 
der Acts (1916) c 100 (Hemingway 
Code §§ 6878, 6879), the exemption al- 
lowed goes only to the manufacturing 
plant, which includes those things 
necessary to its operation, such as 
real estate, buildings, machinery, im- 
provements, and equipments. Adams 
County v. National Box Co., 88 So. 


and 


= 
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finished product,!* or anything not an essential part 
of the plant used directly in its operation.1* Under 
some of the statutes the products must be in the 
course of manufacture” to be entitled to the exemp- 
tion,1> and, where it manufactured articles that are 
accorded the exemption,!® they are not exempt as 
articles of commerce after they have left the hands 
of the manufacturer,!? and the exemption does not 
apply to raw materials in the hands of the manu- 
facturer intended to be manufactured into the fin- 
ished product.8 Where raw materials actually in 
the hands of a manufacturer for the purpose of 
manufacture are exempt from taxation,’® the test 
of whether particular materials are within the ex- 
emption is whether the result to be accomplished 
at the factory is their manufacture into a finished 


168, 125 Miss. 598, : 

12. Adams Co. v. National Box Co., 
supra, 

13. 
supra. 

14. Martin v. New Orleans, 38 La. 
Ann. 397, 58 Am.R. 194; Adams Co. 
v. National Box Co., 88 So. 168, 125 
Miss. 598. 

[a]. Ships for transportation.— 
(1) Property exempt from taxation as 
“employed in manufactures” does not 
include vessels used to convey the 
raw material. Martin v. New Or- 
leans, 38 La.Ann. 397, 58 Am.R. 194. 
(2) Act (1916) c 100. (Hemingway 
Code. §§ 6878, 6879), does not exempt 
a steamboat used exclusively in 
transporting logs to the factory for 
manufacturing. Adams County v. 
Dee a Box Co., 88 So. 168, 125 Miss. 
98. 

15. Ayer & Lord Tie Co. v. Com., 
271 S.W. 693, 208 Ky. 606 (under St. § 
4019a10 subd 2 § 4020); Morgan & 
Hamilton Co. v. Nashville, 270 S.W. 
75, 151 Tenn. 382. 

16. See statutory provisions. 

17. Morgan & Hamilton Co. v. 
Nashville, supra; State v. Crawford, 
McNeill Co., 2 Head. (Tenn.) 460. 

[a] Immunity from taxation, un- 
der Const. art 2 § 30, does not follow 
manufactured articles after they have 
left the hands of the manufacturer, 
manufactured articles not being ex- 
empt aS commodities of commerce, 
but as articles of manufacture in. 
hands of manufacturer. Morgan & 
Hamilton Co. v. City of Nashville, 270 
S.W. 75, 151 Tenn. 382. 

18. State v. Tuscaloosa Cotton 
Seed Oil Co., 95 So. 52, 208 Ala. 610; 
Morgan & Hamilton Co. v. Nashville, 
270 S.W. 75, 151 Tenn. 382. 

[a] Thus cotton and burlap, in 
storage in a factory awaiting manu- 
facture into bags, was held not ex- 
empt from taxation, under Const. art 
2 30, as “manufactured products,” 
until the process of canversion into 
manufactured articles actually be- 
gins. Morgan & Hamilton Co. v. City 
of Nashville, 270 S.W. 75, 151 Tenn. 
382. (2) The linting of cotton seed 
and the shucking and shelling of 
corn, preparatory to their manufac- 
ture into cottonseed oil and feed, do 
not transform those articles into man- 
ufactured products so as to exempt 
them from taxation under Revenue 
Act (1919) § 2 subd (i). State v. 
Tuscaloosa Cotton Seed Oil Co., 95 
So. 52, 208 Ala. 610. 


Adams Co. v. National Box Co., 


19. See statutory provisions. 
[a] Lumber used for crating com- 
pleted manufactured articles. for 


shipment is not “material on hand 
for the purpose of manufacturing,” 
within St.. Suppl. (1918) § 4019a10 
subd 2, exempting such materials 
from local taxation, not being a part 
of the process of manufacture any 
more than is the manufactured arti- 
cle itself. City of Henderson v. 
George Delker Co., 235 S.W. 732, 193 
Ky. 248. ; 


— 
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product fit and suitable for the open market.2° An 
exemption accorded to manufacturing machinery in- 
cludes machines used, by one operating a scrapyard, 


to eut iron into serap.?4 


[§ 487] d. Corporations for Manufacture of Par- 
t In quite a number of states, 
instead of according an exemption from taxation 


ticular Commodities. 


20. P. Lorrilard Co. vy. Ross, 209 
S.W. 39, 183 Ky. 217; American 
Tobacco Co. v. City of Bowling Green, 
205 S.W. 570, 181 Ky. 426. | 

[a] Test is not—Whether raw ma- 
terials held for manufacture are 
exempt from taxation, under St. 
Suppl. (1918) § 4019a10, is not to be 
determined from the size of the fac- 
tory, number of its employees, volume 
of its machinery, or process of manu- 


facture by hand or machinery. P. 
Lorrilard Co. v. Ross, 209 S.W. 39, 
183 Ky. 217. : 

[b] Green tobacco.—Under St. 
Suppl. (1918) & 4019a10, exempting 


from local taxation raw material 
actually on hand at owner’s plants for 
purpose of manufacture, green tobac- 
co is not exempt unless held: for the 
purpose of manufacturing into types 
of tobacco commonly sold in the open 
market to consumers. P. Lorrilard 
me v. Ross, 209 S.W. 39, 183 Ky. 

[ec] Place of manufacture.—While 
it is not essential that raw material 
on hand for manufacture, exempt 
from taxation under St. Suppl. (1918) 
§ 4019a10, should be converted at the 
factory or plant where it is found in- 
to a fit product for final use, it is 
necessary that it be so fitted for use 
before sale, since no article is con- 
sidered “manufactured” until it has 
been put in condition for open market 
sale for intended use. P. Lorrilard 


Nee v.- Ross, 209 S.W. 39, 183 Ky. 
[al Partial manufacture.—Where 


green tobacco is held as raw material 
for a partial manufacture, to be re- 
sold to other factories to complete 
manufacture into cigars, cigarettes, 
and chewing or smoking tobacco, such 
raw material was not within the ex- 
emption in St. Suppl. (1918) § 4019a- 
10. P. Lorrilard Co. v. Ross, 209 S. 
W. 39, 183 Ky. 217; American Tobac- 
co Co. v. City of Bowling Green, 205 
S.W. 570, 181 Ky. 416. 

2i. David J. Joseph Co. v. City 
of Ashland, 3 S.W.(2d) 218, 223 Ky. 


203. 
22. See statutory provisions. 
23. See statutory provisions; and 


cases infra this note. 

[a] Manufacture within state 
necessary.—Where the component 
parts of barrels are manufactured 
outside the state and shipped to one 
within the state who puts them to- 
gether into barrels, the barrels are 
not manufactured within the state 
within the exemption. Chickasaw 
CoGdperage Co. v. Jefferson Parish Po- 
lice Jury, 19 So. 476, 48 La.Ann. 523; 
Brooklyn Codperage Co. v. City of 
New Orleans, 17 So. 804, 47 La.Ann. 
1314. 

[b] Wire furniture manufacturer 
is not within the exemption of ‘“fur- 
niture and other articles of wood.” 
Gast v. Board of Assessors, 10 So. 184, 
43 La.Ann. 1104 (wooden furniture 
is intended). : : 

[c] Immediate use of product.— 
(1) “Articles of wood,” in Const. art 
207, refer to particular substances or 
commodities manufactured from lum- 
ber by hand, by art, or machinery, 
ready for immediate, convenient, and 
general use, complete in themselves, 
without further manipulation or work 
on them (Globe Lumber Co. v. Clem- 
ent, 34 So. 595, 110 La. 438; Carpenter 
v. Brusle, 12 So. 483, 45 La.Ann. 456; 
Carre v. City of New Orleans, 6 So. 
893, 41 La.Ann. 996), (2) hence cabins 
and planks are not exempt without 
further manipulation or labor being 
applied to them (Carre v. City of New 
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al implements,?7 


Orleans, supra), (8) neither are 
weather boarding, ceiling, flooring, 
molding, ete., needing additional trim- 
ming or manipulation before they are 
fit for use (Globe Lumber Co. v. Clem- 
ent, supra). (4) ‘Articles of wood,” 
such as planks, joists, sills, ete., 
which are intended for parts of a par- 
ticular structure, are not such arti- 
cles as are intended for geheral, im- 
mediate, and convenient use, each 
complete in _ itself. Carpenter v. 
Brusle, supra. 

[d] Doors, sashes, and blinds are 
within the exemption. Carre v. City 
mea AS Orleans, 6 So. 893, 41 La.Ann. 


[e] Articles of wood exempt.—(1) 
Shingles, laths, posts, and cross ties; 
dressed lumber, planed, tongued, and 
grooved; weatherboards, planed, 
dressed, and ready for general use; 
moldings, sashes, doors, and blinds; 
boxes, pickets, and turned stair work, 
are such articles of wood, complete in 
themselves, ready for immediate, con- 
venient, and general use, without fur- 
ther manipulation or work on them. 
Carpenter y. Brusle, 12 So. 483, 45 
La.Ann. 456. (2) Shingles, laths, 
matched ceiling, dressed floorings, 
and sidings; palings, dressed and 
headed; fencing laths, moldings, and 
ear sidings cut to lengths; dressed 
finished moldings; casing molding 
and base boards, are articles of wood, 
ready for immediate, convenient, and 
general use, and exempt from taxa- 
tion under Const. art 207. White Cas- 
tle Lumber & Shingle Co. v. Browne, 
12 So. 485, 45 La.Ann. 454. 

[f] Codperage business making 
barrels, hogsheads, and similar arti- 
cles of wood is within the exemption. 
City of New Orleans v. Le Blanc, 34 
La.Ann. 596. ; : 

[zg] Creosoting wooden articles.— 
A claim to be exempt from taxation 
as a manufacture of wood is not well 
founded where the right was based 
on an application of creosote to cross 
ties already existing as articles of 
wood, and which were purchased from 
a company which had already made 
them. Shreveport Creosoting Co. v. 
Shreveport, 44 So. 325, 119 La. 637. 

{hj Umbrella manufacturer as- 
sembljng purchased parts into the 
finished product is not a manufacturer 
of articles of wood. Lake v. Guillot- 
te, 19 So. 924, 48 La.Ann. 870. 

[i] Apportionment.—When . capi- 
tal, machinery, and other property are 
employed partly in the manufacture 
of articles of wood which are exempt, 
and partly of those which are not 
the court may apportion the amoun 
of each. Washburn vy. City of New 
Orleans, 9 So. 37, 43 La.Ann. 226. 

[i] Shooks are! boxes knocked 
down. They are pieces of wood which 
are cut or sawed into sizes and shapes 
by means of machinery, and packed in 
bundles, either for shipment, or 
manufacture into boxes. They are 
such “articles of wood” as are con- 
templated in Const. art 207. Wash- 
burn v. City of New Orleans, 9 So. 
37, 43 La.Ann. 226. 

24. See statutory provisions; 
ease infra this note. eS 

[a] Iuminating gas in Louisiana 
is held not to be a “manufacture of 
chemicals.” Shreveport Gas, etc., Co. 
v. Caddo Parish Assessor, 16 So. 650, 
47 La.Ann. 65. 


and 


25. Morris v. Riley, (Miss.) 99 So. 
466. 
26. See statutory provisions; and 


cases infra this note. 
{a] Printing billheads.—One who 
prints billheads on paper bought by 


(61 C.J.] 443 


to manufacturing corporations generally, this priv- 
ilege is accorded to manufacturing companies en- 
gaged in particular lines of business,?? such as com- 
panies which are engaged in manufacturing furni- 
ture and other articles of wood,?? chemicals,?* ice,?5 
paper and stationery,?® machinery and agricultur- 


flour,?® cotton,?® textile fabrics,?° 


him is not a manufacturer of station- 
ery. Patterson v. New Orleans, 16 
So. 815, 47 La.Ann. 275. ¢ 

[b] Publisher of newspaper is not 
a manufacturer of stationery or pa- 
per. Nicholson y. Tax Collector, 10 
So. 403, 44 La.Ann. 76. 

[c] Making paper boxes is not 
manufacturing paper... Washburn v. 
New Orleans, 9 So. 37, 43 La.Ann. 226. 

[d] Making paper bags.—A_ fac- 
tory, merely making bags from kraft 
paper, made by another from wood 
pulp, is not exempt (L. [1922] c 138 § 
1). Pineland Bag Corporation v. Ri- 
ley, 107 So. 554, 142 Miss. 574. 

27. See statutory provisions; 
eases infra this note. 

[a] Lines of type made by a lino- 
type machine are not machinery. 
Nicholson v. Board of Assessors, 21 
So. 167, 48 La.Ann. 1570. 

{b] Ice factories are not within 
exemption.—Greenville Ice, ete., Co. 
Ke Greenville, 10 So. 574, 69 Miss. 


Te] Foundry in which “railing, 
posts, and bridges, and such things” 
are manufactured, and iron, brass, 


and 


‘and other metals are cast, is not ex- 


empt from taxation, under the article 
of the constitution exempting capital, 
machinery, and other property em- 
ployed in the manufacture of ma- 
chinery or agricultural implements, 
unless they are used in such manu- 
facture of machinery or implements. 
Benedict v. City of New Orleans, 11 
So. 41, 44 La.Ann. 793. 

28. See statutory provisions; 
cases infra this note. 

[a] . Milling rice is not within ex- 
emption of manufacturers of flour, 
even though incidentally a by-product 
called “rice flour’ as “rice polish” is 
produced. Martin v. Thibaut, 37 La. 
Ann. 21; State v. Board of Assessors, 
36 La.Ann. 347. 

[b] Feed manufacturer is not a 
manufacturer of flour within the ex- 
emption. Atlas Feed Products Co. v. 
New Orleans, 37 So. 531, 118 La. 611. 

29, See statutory provisions; and 
case infra this note. 

[a] “Processing,” within the stat- 
ute exempting from taxation plants 
for manufacture or processing of cot- 
ton, refers to manufacturing proc- 
esses subsequent to separation from 
seed (L. [1925] pp 260, 263, §§ 1, 13; 
Const. art 7 § 2 par 2A). Georgia 
Warehouse Co. v. Jolley, 157 S.E. 276, 
172 Gay.172. \ 


and 


30. See statutory provisions; and . 
cases infra this note. 
[a] Cordage, rope, and twine is 


within the exemption. Waterbury v. 
Atlas Steam Cordage Co., 7 So. 783, 
42 La.Ann. 723. 

[b] Umbrella manufacturer as- 
sembling purchased parts into the 
finished product is not a manufactur- 
er of textiles. Lake v. Guillotte, 19 
So. 924, 48 La.Ann. 870. 

[c] Clothing manufacturer cut- 
ting and making coats and pants out 
of cloth made by another is not a 
manufacturer of textile fabrics. 
Cohen v. Parker, 6 So. 718, 41 La.Ann. 
894. 
{d] Time when exemption takes 
effect.— Where, on Jan. 1, 1926, capital 
was invested in a textile mill in the 
state, capital held exempt from taxa- 
tion under Const. Amendm. 12 § 1, 
adopted Oct. 5, 1926, and providing 
that the capital invested in a tex- 
tile mill in the state for the manufac- 
ture of cotton or other fabrics should 
be exempt from taxation for a period 
of seven years from the date of loca- 
tion of such mill, and under Acts 
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shoes and leather,*! printing,?? or articles manu- 
factured from the produce of the state.** 
entitled to the exemption within such a statute, 
claimant must bring himself or his property strictly 


within its terms,** 
[§ 488] e. Capital and Stock.*° 


ute exempts the capital or capital stock of a manu- 
facturing company, or capital employed in manu- 
facturing, no taxes are payable on capital invested 
in the factory or plant,** nor on such part of it as 
is invested in property necessarily a part of the 
manufacturing business,*7 or as is represented by 
the manufactured products into which it has tempo- 
rarily passed,** nor on patents under which the busi- 
But the exemption does not 
apply to capital invested in matters not necessarily 
as, 
parts of its capital invested in dwelling houses for 


ness is carried on.*° 
connected to manufacturing,*° 


its employees,*! nor in mortgages 


bonds of other corporations.*? The exemption usual- 


(1929) No. 74 p 364, adopted to ef- 
fectuate amendment, although the 
amendment was expressly retroactive. 
Wilson v. Monticello Cotton Mills Co., 
24 S.W.(2d) 324, 180 Ark. 1090. 

S31. See statutory provisions; 
case infra this note. 

{al Manufacturer of “shoe up- 
pers” is not a manufacturer of leather 
or shoes within the exemption. Ricks 
v. Board of Assessors, 10 So. 202, 43 
La.Ann. 1075. A 

32. See statutory provisions; 
eases infra this note. 

[a] Advertising.—A domestic ad- 
vertising corporation is “organized 
for printing’ within the exemption 
from assessment of the capital stock 
of such corporations. Taylor-Critch- 
field Co. v. Stuckart, 113 N.E. 895, 275 
Ill. 129 (Hurd Rey. St. [1913] § 108 
e 120). 

[b] Exclusiveness of business.— 
A. domestic corporation need not be 
exclusively in the printing business to 
come within the exemption from as- 
sessment of corporations ‘organized 
for printing’ contained in Hurd Rev. 
St. (1913) § 108 ¢ 120. Taylor-Critch- 
field Co. v. Stuckart, 113 N.E. 895, 275 
PH. 112192 

33. See constitutional and statu- 
tory provisions; and cases infra this 
note. 

[a] What included.—(1) The 
term “produce of the state,’ as used 
in the exemption law, embraces what- 
ever is produced or grown in, or is the 
yield of, the state, including crops, 
timber, coal, and iron and everything 
produced from, or found in, the soil of 
the state. Benedict v. Davidson 
County, 67 S.W. 806, 110 Tenn. 183. 
(2) The term “produce of the state,” 
. aS used in Const. art 2 § 30, is limit- 

ed to articles produced or grown from 
or on the soil, or that may be found in 
the soil, and excludes cattle, horses, 
sheep, ete., even though manufac- 
tured into food products within the 
state. Neuhoff Packing Co. v. Sharpe, 
' 240 S.W. 1101, 146 Tenn. 293. 

34  Currie-Finch Brick & Lumber 

oe v. Miller, 86 So. 579, 123 Miss. 

[a] Tlustration.—The plant and 

machinery of a factory for the manu- 
facture of brick is not exempt from 
taxation under L. (1918) ¢ 183, ex- 
empting certain appliances and fac- 
tories from taxation. Currie-Finch 
Brick & Lumber Co. v. Miller, 86 So. 
579, 123 Miss.. 850. 

35. Generally see supra § 470. 

36. Anne Arundel County v. Balti- 
more Sugar Refining Co., 58 A. 211, 


and 


and 


99 Md. 481; Adams v. Tombigbee 
Mills, 29 So. 470, 78 Miss. 676; Com. 
vy. American’ Cement Co.5. 527 A. 330, 


203 Pa. 298; Com. v. Littlewood, 44 
Pa.Co. 310; Com. v. Elk Tanning Co., 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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To be 


Where the stat- 


taxed.*® 
for example, 


or the stocks or 


41 Pa.Co. 310; Com. v. New York, 
etc., Co., 40 Pa.Co. 413: Com. v. Custer 
City Chemical Co., 40 Pa.Co. 409; Com. 
v. American Cement Co., 26 Pa.Co. 
559; Com. v. Lorain Steel Co., 26 Pa. 
Co. 525; Com. v. Croft, 26 Pa.Co. 474; 
Com. v. Bethlehem Iron Co., 5 Dauph. 
Co. (Pa.) 118; Com. v. Cambria Iron 
Co., 5 Dauph.Co. (Pa.) 101. 

[a] Capital stock of domestic cor- 
poration which is exclusively em- 
ployed in manufacturing within the 
state is exempt from state taxation, 
although it is owned or leased by a 
foreign corporation. Com. v. Ameri- 
can Cement Co., 52 A. 330, 203 Pa. 298; 


Com. v. Lorain Steel Co., 26 Pa.Co. 
525. 
37. Commonwealth v. Dilworth, 


Porter & Co., 88.A. 9338, 242 Pa. 194; 
Com. v. Independent Refining Co., 24 
Pa.Dist. 775. 

[a] Cash balances of a limited 
partnership organized to engage ex- 
clusively in manufacturing is exempt 
from taxation under the act of June 
8, 1893 (P. L. p 354), although de- 
posited with a grocery company sub- 
ject to check at any time, where the 
capital of the partnership including 
such balances was no larger than was 
proper to keep on hand for its busi- 
ness. Commonwealth v. Dilworth, 
Porter & Co., 88 A. 933, 242 Pa. 194, 

[b] Capital invested in tank cars 
for transportation of products is ex- 
empt. Com. v. Independent Refining 
Co., 24,Pa.Dist. 775. 

38. Electric Traction Co. v. New 
Orleans, 14 So. 231, 45 La.Ann. 1475. 

s9. American Mutosecope Co. v. 
State Bd. of Assessors, 56 A. 369, 70 
N.J.Law 172; Scott v. Smith, 2 Ohio 
N.P.N.S. 617; Com. v. Westinghouse 
Air Brake Co., 1 Pa.Dist. 349. 

40. Com. v. Dilworth, Porter & Co., 
88 A. 933, 242 Pa. 194; Com. v. Wm. 
Mann Co., 24 A. 601,‘150 Pa. 64; Com. 
v. Mahoning Rolling-Mill Co., 18 A. 
135, 129 Pa. 360; Com. v. Lackawanna 
Iron, etc., Co., 18 ‘A. 133, 129 Pa. 346; 
Com. v. New York, etc., Co., 23 Pa. 
Dist. 8; Com. v. Thomas Iron Co., 12 
Pa.Co. 654. 

[a] Timber lands in excess of the 
needs of a paper manufacturing com- 
pany are not exempt. Com. v. New 
York, etc.) Co./23 (Pa. Dist, 8. 

41. Com. v. Westinghouse Air 
Brake Co.,. 24 Al Tint) G03, 150 Pat 
276; Com. v. Mahoning Rolling-Mill 
Co., 18° A. 135,129) Pain360; ‘Com. ~v. 
Westinghouse Air Brake Co., 1 Pa. 
Dist. 349. But see Com. v. Mahoning 
Rolling-Mill Co., 5 Pa.Co. 95 (in view 
of a statute permitting manufactur- 
ing companies to acquire realty, 
dwellings, and buildings). 

42. Com. v. Lackawanna Iron, ete., 
Co., 18 A. 188, 129 Pa. 346; Com. v. 
Stetson Co., 24 Pa.Dist. 897; 


[§ 489] 13. Mines and Mining Claims.*? L 
of the states, to aid in the development of their min- 
eral resources, have granted exemptions from taxa- 
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ly covers only so much of the company’s capital as 
is invested in property actually used in processes 
of manufacture.** 
ployed in the proper. business of manufacturing, 
and part in some other line or branch of business, 
not necessarily connected with the main business of 
the company, although more or less incident to it, 
this does not render the entire capital subject to 
taxation, but only that portion of it which is so 
diverted from manufacturing,4* in some jurisdic- 
tions all of the corporation’s capital being exempt 
if a stated proportion thereof is employed in manu- 
facturing.4® ‘“ANthough the capital stock of the cor- 
poration is exempt, the shares of stock in the hands 
of their respective holders may still be liable to be 


If part of the capital is em- 


Some 


Westinghouse Air Brake Co., 1 Pa. 
Dist. 349; Com. v. Croft, ete., Co:, 26 
Pa.Co. 474; Com. v. Jarecki Mfg. Co., 
5 Dauph. Co. (Pa.) 154; Com. v. Cam- 
bria Iron Co., 5 Dauph.Co. (Pa.) 101. 

43. Com. v. Wm. Mann Co., 24 A. 
601, 150 Pa. 64; Com. v. Westinghouse 
Air Brake Co., 1 Pa.Dist. 349; Com. 
v. Littlewood, 44 Pa.Co. 310. 

[a] Money allowed to accumulate 
and withheld from distribution as 
dividends and salaries because of in- 
ternal dissension is not exempt as 
being employed or necessary in manu- 
facturing. Com. v. Littlewood, 26 Pa. 
Dist. 664. 

44. In re Simcox, Inc., 243 F. 479; 
In re.Consolidated Electric Storage 
Co.,, CN: J.Ch:), 26° A.) 9835 People ‘v. 
Campbell, 38 NiE. 990, 144 N.Y. 166; 
Com. v. Hast Bangor Consol. Slate 
6o.; 29 “A. 706, 162 Pa. 599% Com! Vv. 
Juniata Coke Co., 27 A. 373, 157 Pa. 
507, 22 L.R.A. 232; Com. v. Savage 
Fire Brick Co., 27 A. 374, 157 Pa. 512; 
Com. v. Thackra Mfg. Co., 27 A. 138, 
156 Pa. 510; Com. v. Westinghouse 
Air Brake. Co;,’.24/5A.- 14417-1003, Shoat 
Pa. 276; Com. v. Wm. Mann Co., 24 
A. 601, 150 Pa. 64; Com. v. Weikel, 
etc., Spice Co., (Pa.) 24 A. 603; Com. 
v. Lackawanna Iron, etc., Co., 18 A. 
133, 129 Pa. 346; Com. v. New York, 
etc., Co., 23 Pa.Dist. 8; Com. v. Lit- 
tlewood, 44 Pa.Co. 310; Com. v. Con- 
solidated Dressed Beef Co., 41 Pa.Co. 
312; Com. v. Elk Tanning Co., 41 Pa. 
Co. 310; Com. v. Excelsior Brick, ete., 
Co., 41 Pa.Co. 309; Com. v. Cambria 
Iron Co., 5 Dauph.Co. (Pa.) 101. 

45. Somers Lumber Co. v. State 
Board of Taxes and Assessments, 153 

9 N.J:Misc. 248 [aff 158 A. 
But see Yellow Pine Co. v. 
State Board of Assessors, 57 A. 393, 
70 N.J.Law 590 (where a corporation 
has ninety-six thousand dollars in- 
vested in lumber stored for sale upon 
a city lot valued at six hundred thou- 
sand dollars, on which a dressing 
mill, valued at thirty thousand dol- 
lars, is operated in connection with 
the’ lumber business, it was held, 
upon the assumption that the work 
done at the mill is manufacturing, 
that it does not give color to the capi- 
tal represented by the lumber and the 
land on which it is situated, so as to 
exempt it from taxation as capital 
invested in manufacturing carried on 
within this state). Bs 

46. State v. Board of Assessors, 18 
So. 462, 47 La.Ann. 1498; Scott v. 
Smith, 2 OhioN.P.N.S. 617. 

Generally see supra § 470. 

47. liability to taxation generally 
see supra § 306. 

_ Deductions at arriving at net earn- 
ings or proceeds for purpose of as- 


Com. v.| sessment see infra § 861. 
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tion to mines and mining claims,‘® or to companies*® 
or their property®® engaged in mining operations. 
Like exemptions generally,®! exemptions of this 
character should be strictly construed,°? and not ear- 
ried beyond the clear import of the statutes con- 
: To claim the benefit of the 
exemption of a mining’ claim it must appear that the 
land in question is actually valuable for the min- 
erals which it contains®* or is worked as a mine.*5 
A mining claim expressly exempt cannot be indirect- 
ly taxed by the imposition of a tax upon the price 
paid therefor.>* An exemption of a mine or mining 
claim from taxation does not include the products 
of the mine.** Property necessary to the working of 
the mine but not affixed thereto so as to be a part of 
the mine is not included within the exemption;5* on 
the other hand, such machinery or other property so 
attached to the claim as to constitute a fixture is 
included within the exemption,®® except that in a 
jurisdiction where the history of the exemption in- 
dicates an intention to distinguish between a mining 


ferring the same.*? 


48. See statutory provisions. 

[a] Title or ownership.—Mines 
and mineral lands, the title to which 
is in a private owner or claimant, and 
not in the United States government, 
are not within a statute exempting 
“mining claims” from taxation. 
EE ees vy. Lane, 63 P. 383, 7 Idaho 

0. 

{b] Trap rock quarry is not-a 
mine. Foster v. St. Joseph Tp., 39 
Ont.L. 114, 12 Ont.W.N. 38, 205. 

49. See statutory provisions. 

50. See constitutional and statu- 
tory provisions. : 

{a] Mineral waters and mineral 
eils are not minerals within the in- 
tendment of Const. (1898) art 230, 
which exempts from municipal or 
parochial taxation property employed 
in mining operations. J. M. Guffey 
Petroleum Co. v. Murrell, 53 So. 705, 
127 La. 466. 

[b] Concentrator.—Any process, 
the purpose of which is the separa- 
tion of the valuable mineral from the 
dross, is a concentrating process, so 
that a plant and building used for 
such a purpose is a “concentrator,” 
within the meaning of a statute ex- 
empting the same. Re McIntyre Por- 
cupine Mines, Ltd. & Morgan, 49 Ont. 
L. 214, 62 Dom.L.R. 619 (R.S.O. [1914] 
e 195 § 40 subs 4). 

[c] Extent of exemption.—The ex- 
emption from taxation of “buildings, 
plant, and machinery in, on or under 
mineral land, and used mainly for 
obtaining minerals from the ground 
or storing the same, etc.,”’ was in- 
tended to exempt such property as 
formed an essential part of the sys- 
tem used to obtain minerals, and is 
not limited to equipment used in 
getting out minérals. See In re Hol- 
linger Consolidated Gold Mines, Ltd., 
(Ont.) [1931] 4 Dom.L.R. 239 (R. S. O. 
[1927] <e:238). 

51. See supra § 396. 

5a. Hart. .w: “Plum; 714 Cal... 148; 
J. M. Guffey Petroleum Co, v. Murrel, 
53 So. 705, 127 La. 466. 

53." Northern .Pac..)-Ry.s 7 Co. 
Mjelde, 137 P. 386, 48 Mont. 287. 

[a] Reservation by railroad com- 
pany of “all mineral . . . includ- 
ing coal and iron” is not exempt asa 
“mine” under Const. art 12 § 3, pro- 
viding that “all mines and mining 
claims’ after purchase from _ the 
United States shall be taxed at the 
price paid it, nor is it exempt under 
Rev. Codes § 2499, but to be taxable 
as an interest in realty under § 2501, 
and Const. art 12 § 7. Northern Pac. 
Ry. Co. v. Mjelde, 137 P. 386, 48 Mont. 
287. 

54. Dyke v. Whyte, 29 P. 128, 17 
Colo. 296. 

55. Dyke v. Whyte, supra. 

56. State v. Moore, 12 Cal. 56, 72. 
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“For the purposes of taxation, 
there is no distinction between a 
thing and its value: it is the value 
which is assessed, and upon which the 
tax is imposed, and an exemption of 
certain property exempts its value 


also.”” State v. Moore, supra. 

57. Hope Min. Co. vy. Kennon, 3 
Mont. 35. 

58. Hart v. Plum, 14 Cal. 148. 

[a] Flume constructed for the 
purpose of, and necessary to, the 


working of a mining claim is not ex- 
empt. Hart v. Plum, 14 Cal. 148. 

59. Mammoth Min. Co. v. Juab 
County, 37 P. 348, 10 Utah 232. 

[a] Engine and boiler built into a 
brick foundation and firmly affixed 
by bolts leaded down, and used in 
working a mine, are part of a mining 
claim so aS to be exempt from taxa- 
tion. Mammoth Min. Co. v. Juah 
County, 37 P. 348, 10 Utah 232. 

60. Gold Hill v. Caledonia Silver 
Min. Co., 10 F.Cas. 550, 5 Sawy. 575. 

61. Gold Hill vy. Caledonia Silver 
Min. Co., supra. ‘i 

62. Gold Hill v. Caledonia. Silver 
Min. Co., supra. 


63. Gold Hill vy. Caledonia Silver 
Min. Co., supra. 
64.° Shaw v. Watson, 92 So. 375, 


151 La. 893 (Act [1920] No. 31 § 4). 

65. Deductions in connection with 
assessment see infra §§ 854, 859. 

Liability to taxation see supra §§ 
307-322 

66. See supra § 382. 

67. Syracuse, B. & N. Y. R. Co. v. 
Van Amburgh, 229 N.Y.S. 10, 223 App. 
Div. 485. 

[a] Local taxes.—No statute ex- 
empts railroads generally from shar- 
ing burdens of local taxation. Syra- 
cuse, Bi& N--Y. Ri-Co., ve Van Am= 
burgh, 229 N.Y.S. 10, 223 App.Div. 
485. 

68. Taxation of railroads generally 
see supra §§ 307-322. 

69. See statutory provisions. 

{a] “In lieu of all other taxes” 
exempts a street railroad from all 
taxes other than the one specified. 
Le Roy v. East Saginaw City R. Co., 
18° Mich. 2338, 100 Am.D. 162. 

[b] Street railroad.—Under Acts 
(1906) c 566, providing for the gradu- 
ated park tax on street railway lines 
on private roads to be acquired by 
Baltimore City, the easements of the 
road cannot be taxed in addition to 
such graduated tax. City of Balti- 
more vy. United Rys. & Electric Co., 94 
A. 378, 126 Md. 39 [foll United Rys. & 
Blectric Co. of Baltimore, v. Balti- 
more, 73 A. 633, 111 Md. 264]. 

[ec] Local taxation.—Where rail- 
road property was exclusively used 
for railroad purposes within meanings 
of Code (1897) §§ 1334, 1342, and was 
assessed by executive council of state 
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claim and mining property,®® surface improve- 
ments,°* such as the plant and machinery of the 
mine,*? have been held not to be inéluded within the 
exemption, even though permanently affixed to the 
surface of the mine.*? 
any further tax the right to produce oil, gas, and 
other minerals does not exempt from taxation royalty 
interests or other mineral rights owned by nonpro- 


A statute exempting from 


[§ 490] 14. Railroads*°—a. In General. As is 
the case of exemptions generally®® a railroad or its 
property is not entitled to an exemption from taxa- 
tion unless there is an express statutory or charter 
provision therefor,®? statutes sometimes. providing 
that, on taxation of the railroad in some specified 
manner,°® the railroad and its property shall be ex- 
empt from any further or particular tax.®® A statute 
exempting the property of railroad companies from 
taxation will be strictly construed and limited to 
the specific railroad or class of railroads intended 
by the act.7° If the clause of exemption is expressed 


as railroad ‘property, it was not sub- 
ject to assessment by local tax au- 
thorities, and a tax sale by them was 
void. Minneapolis & St. L. R. Co. v. 
Pugh, 205 N.W. 758, 201 Iowa 208. 

70. U.S.—North Missouri R. Co. v. 
Maguire, 20 Wall. 46, 22 L.Bd. 287. 

Fla.—Atlantic, etc., R. Co. v. Allen, 
V5 AaLWE ST. ‘ 

Ga.—Savannah, etc., R. Co. v. Mor- 
ton, 71 Ga. 24. 

La.—Dorcheat Valley R. R. v. Clem- 
ent, 68 So. 857, 137 La. 520; Louisiana 
& A. Ry. Co. v. State Board of Apvrais- 
ers, 64 So. 985, 135 La. 69; Shreveport 
Suburban Ry. Co. v. Hollingsworth, 
59 So. 30, 1381 La. 105; Amos Kent 
Lumber, etc., Co. v. St. Helena Parish 
Tax Assessors, 38 So. 587, 114 La. 862. 

Miss.—Adams v. Yazoo, etc., R. Co., 
24 So. 200, 317, 28 So. 956, 77 Miss. 
194, 60 L.R.A. 33 [aff 21 S.Ct. 240, 
180 U.S. 1, 45 L.Ed. 395]. ; 

N.Y.—People v. Sohmer, 100 N.E. 
813, 207 N.Y. 270. 

N.C.—Cheraw, etc., R. Co. v. Anson 
County, 88 N.C. 519. 

Tenn.—Louisville, 
State, 8 Heisk. 663. 

Can.—International Coal Co. v. Cape 
Breton County, 22 Can.S.C. 305 [rev 
24 N.S. 496]. ‘ 

Alta.—Rex, ete. v. Canadian North- 
ern R. Co., 16 Alta.L. 220. 

N.S.—Annapolis County v. Windsor, 
ete., R. Co.;.8 NiSi 1397. . 

[a] Private logging road.—(i) 
Const. art 230, exempting from taxa- 
tion for a period of ten years those 
railroads built prior to 1904, does not 
apply to a private logging railroad, 
or a tramway. Louisiana & A. Ry. 
Co. v. State Board of Appraisers, 64 
So. 985, 185 La. 69. (2) The consti- 
tutional exemption of certain rail- 
roads from taxation does not apply to 
a temporary logging road for a saw- 
mill. Dorcheat Valley R. R. v. Clem- 
ent, 68 So. 857, 187 La. 520. (3) But 
since the intention was to exempt any 
railroad open to the public and regu- 
lated by the law applicable to common 
carriers, whether owned and operated 
by a corporation, a private society, 
or an individual, such a railroad is 
exempt, although owned by a limited 
company and having for its principal 
function the carrying of logs to a 
sawmill, if it also runs regular trains 
for passengers and freight with a 
fixed schedule of charges. Amos Kent 
Lumber, ete., Co. v. St. Helena Parish 


eles, | RR. COpaNs 


Tax: Assessors, 38° S0.. 587, SLE4) quay 
862. 
[b] Mining company’s railway.— 


A company incorporated as a mining 
company, but with authority to con- 
struct and operate a railway from its 
mines to the place of shipment of its 
coal, and also to operate its railway 
for general passenger and freight 
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in general terms, it will be held to include the fran- 
chise of the company and its profits, as well as its 
physical property,’ although not outside invest- 
ments, in the stock or bonds of other companies or 
Where the exemption clause enumerates 
the property of the road which is exempt, it cannot 
be said to include the franchise of the road within 
the exemption.7? In some cases, the language of the 
exempting statutes has been held broad enough to 
inelude all property lawfully owned by the company, 
whether used in the operation of its road or for oth- 
er railroad purposes or not;7* but the tendency, 
especially under statutes exempting property “neces- 
sary” for.the purposes of the company, is to restrict 
the exemption to such property as is actually used or 
devoted to railroad purposes, and without which the 


the like.7? 


traffic, is entitled to exemption as a 
“railway company.” International 
Coal Co. v. Cape Breton County, 22 
Can.8.C, 305 [rev 24 N.S. 496]. 

[ec] Coal company’s pier and rail- 
way spur used in transferring coal 
to ships is not exempt where company 
does not operate an extensive system. 
Re Acadia Coal Co., (N.S.) [1925] 1 
Dom.L.R. 1179. 

{[d] Variations in intended route 
of .a railroad do not necessarily 
change the identity of the corporation 
which builds it, or deprive it of its 
statutory exemption. Cheraw, etc., R. 
Co. v. Anson County, 88 N.C. 519. 

{e] Street railroad.—(1) Under a 
statute exempting companies benefit- 
ing the state as a whole, street rail- 
ways engaged only in transportation 
of passengers, and having no connec- 
tion with other public carriers, are 
not exempt. Shreveport Suburban 
Ry. Co. v. Hollingsworth, 59 So. 30, 
131 La. 105. (2) However public a 
street railroad may be in a city, it 
is not exempted from taxation by 
such statute, although it carries pas- 
sengers into adjoining rural districts. 
Shreveport Suburban Ry. Co. v. Hol- 
lingsworth, supra (Act [1904] No. 16). 

[f{] Subway not elevated or sur- 
face road.—Payment by the Inter- 
borough Rapid Transit Company of 
New York City of the franchise tax 
imposed by Tax L. (Consol. L. [1909] 
ec 60) § 185, on elevated railroads and 
surface railroads not operated by 
steam, does not exempt it from pay- 
ment of the general corporation fran- 
chise tax imposed by § 182, nor the 
additional franchise tax imposed by § 
184 on transportation companies, so 
far as concerns the subways operat- 
ed by the named company, the ex- 
emption provided by § 183 being lim- 
ited to the elevated road operated by 
such company. People v. Sohmer, 100 
N.E. 813, 207 N.Y. 270. 

71. Wilmington, ete, R. Co. v. 
Reid, 13 Wall. (U.S.) 264, 20 L.Ed. 568 
{rev 64 N.C. 226]; Raleigh, etc., 2. 
Co. v. Wake County, 87 N.C. 414; Corn. 
v. Richmond, ete., R. Co., 81 Va. 355. 

72. State v. Baltimore, ete., R. 
Co., 48 Md. 49; Raleigh, etc., R. Co. v. 
Wake County, 87 N.C. 414. 

73. People ex rel. Interborough 
Rapid Transit Co. v. Williams, 93 N. 
E. 505, 200 N.Y. 93; Atlantic, etc., R. 


oe v. Mecklenburg County, 87 N.C. 
[a] Tlustration—Rapid ‘Transit 


Act (L. [1891] ¢ 4) § 35, as amended 
by L. (1900) c 616 § 4, provides that 
the equipment to be supplied by a cor- 
poration operating any subway rail- 
road,. including all rolling stock, mo- 
tors, boilers, engines, wires, ways, 
conduits, mechanism, machinery, 
tools, implements, and devices, of ev- 
ery nature whatsoever, used for the 
generation or transmission of motive 
power, all power houses, apparatus, 
and devices for signaling and ventila- 
tion, should be exempt from taxation 
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in respect of its interest under a con- 
tract executed under such act, and in 
respect of the rolling stock and equip- 
ment of the road, but that such ex- 
emption should not extend to any real 
property which might be owned or 
employed by the corporation in con- 
nection with such road. It was held 
that such section did not exempt rela- 
tor from the payment of franchise 
taxes leviable on its subway opera- 
tions. People ex rel. Interborough 
Rapid Transit Co. v. Williams, 93 N.E. 
505, -200--N.Y.:-93. 

74 Osborn v. New York, etc., R. 
Co., 40 Conn. 491; Northern Pac. R. 
Co. v. Barnes;- 51 N.W. 386, 2 N.D. 
310; Columbia, ete., R. Co. v. Chil- 
berg, 34 P. 163, 6 Wash. 612; Milwau- 
kee Electric R., etc., Co. v. Milwaukee, 
69 N-W. 796, 95 Wis. 42. 

75. U.S.—Ford v. Delta, etc., Land 
Co., 17 S.Ct. 230, 164 U.S. 662, 41 L. 
Ed. 590. 

Ga.—State v. Western, ete., R. Co., 
66 Ga. 563; Bibb County y. Central 
R., ete., Co. 40 Ga. 646. See also 
apace v. Southwestern R. Co., 64 Ga. 

La.—Shreveport Bridge & Terminal 
Co. v. State Board of Appraisers, 52 
So.-129, 125 La. 1005. 

Md.—State v. Baltimore, R. 
Co., 48 Md. 49. 

Minn.—In re 1916 Real Estate Tax- 
es, 171 N.W. 317, 142 Minn. 173; Whit- 
comb v. Ramsey County, 97 N.W. 879, 
91 Minn. 238; St. Paul v. St. Paul, 
etc., R. Co., 38 N.W. 925, 39 Minn. 112. 

Miss.—Mobile, etc., R. Co. v. Mose- 
ley, 52 Miss. 127. 2 

N.J.—State v. Hancock, 35 N.J.Law 
537; State v. Haight, 35 N.J.Law 40; 
Cook v. Camden, etc., R. Co., 33 N.J. 
Law 474 [mod 32 N.J.Law 338]; New 
Jersey R. & Transp. Co. v. Newark 
Collectors, 25 N.J.Law 315; State v. 
Manenets Tp., 23 N.J.Law 510, 57 Am. 


etc., 


N.C.—Raleigh, etc., R. Co. v. Wake 
County, 87 N.C. 414. 

N.D.—Minneapolis, ete. R. Co. v. 
Oppegard, 118 N.W. 830, 18 N.D. 1. 

Pa.—tHrie County v. Erie, etc., 
Transp. Co., 87 Pa. 434; Wayne Coun- 
ty v. Delaware, ete., Canal Co., 15 Pa. 
351; Railroad Co. v. Berks County, 6 
Pa. 70; Pennsylvania R. Co.’s App., 3 
Pa. Co. 162. 

Wis.—Chicago, ete., R. Co. v. Doug- 
las County, 99 N.W. 1030, 122 Wis. 
273; Milwaukee, ete., R. Co. v. Mil- 
waukee, 34 Wis. 271. . 

B.C.—In re Canadian Northern Pac. 
BiiCovri22 8 Cisg47 

Sask.—Prince Albert v. Canadian 
Northern R. Co., 6 Sask.L. 49. 

[a] Term “necessary,” as used in 
this connection, does not mean “in- 
dispensable,” but embraces whatever 
is suitable and proper for carrying 
out the corporate purposes of the 
company. State v. Hancock, 35 N.J. 
Law 537 [rev 33 N.J.Law 315]. 

[b] Property used as telegraph 
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company’s business could not be conducted to the 
full measure of its capacity or duty, and to exclude 
property used in other forms of business, or which 
is not a necessary part of the railroad, although con- 
venient to its operation.7> An exemption of a rail- 
road from general taxation includes taxes for local, 
as well as state, purposes.7* An exemption accorded 
to a railroad does not extend to bonds of such rail- 
road in the hands of their individual owners.*? 
irrepealable exemption granted to a railroad com- 
pany extends to a lessee of the road where authority 
for the lease of the road is set out in the charter,*® 
and the exemption includes improvements and bet- 
terments added by the lessee but which under the 
lease became property of the lessor;*® the exemp- 
tion in such a case does not extend, however, to prop- 


An 


line built by a railroad company is 
not exempt from taxation as property . 
reasonably necessary for the running 
of trains and transaction of railroad 
business, where such line is used for 
commercial purposes for compensa- 
tion. Minneapolis, etc., R. Co. v. Op- 
pegard, 118 N.W. 830, 18 N.D. 1. 

[c] Bridge, built and operated by 
an independent corporation, estab- 
lished for that purpose, is not exempt 
from taxation as part of a railroad, 
under amendment to the constitution 
proposed by Acts (1904) No. 16, be- 
cause used by certain railroad compa- 
nies, which pay tolls for the running 
of. their trains over it, the earning of 
such tolls being the sole business in 
which the corporation owning the 
bridge is engaged. Shreveport Bridge 
& Terminal Co. v. State Board of Ap- 
praisers, 52 So. 129, 125 La. 1005. 

[d] Railway Y. M. C. A. not re- 
stricted to railway employees, but 
used also by others, is not entitled to 
exemption since it is not used ex- 
clusively for railway purposes. C. 
N. R. Co. v. Town of Capreol, (Can.) 
(1925]°3° Dom: LR. 810.5 Yo %Mie C. 2As 
generally see infra §§ 614-618. 

{e] Evidence  sufficient.—In a 
state’s proceeding to enforce real es- 
tate taxes against a large building, 
owned by a railroad and used by cer- 
tain railroad departments and an ex- 
press company and for storage, a find- 
ing that it was at all times used in 
the operation and maintenance of a 
railway, and was exempt from gen- 
eral taxation by virtue of Gen. St. 
(1918) § 2226, was held sustained Uy 
the evidence. In re 1916 Real Estate 
Taxes, 171 N.W. 317, 142 Minn. 173. 

76. Baltimore, ete, R. Co. v. 
Wheeling, 3 W.Va. 372; Baltimore, 
etc., R. Co. v. Marshall County, 3 W. 
Via. Bhd. 

be Bridgeport v. Bishop, 33 Conn. 


78. Wright v. Central of Ga. Ry. 
Co., 39 S.Ct. 181, 248 U.S. 525, 63 L.Ed. 
401 [rev 91 S.E. 471, 146 Ga. 406]; 
Wright v. Louisville & N. R. Co., 35 
S.Ct. 475, 236 U.S. 687, 59 L.Ed. 788 
[mod 201 F, 10238, 119 C.C.A. 282]; 
Wright v. Central of Georgia Ry. Co., 
35 S.Ct. 471, 236 U.S. 674, 59 L.Ed. 
781 [aff 206 F. 107). 

[a] Due process of law.—Where 
railroad leases its system, and lessee 
returns for taxation on whole fee of 
part of road having no charter ex- 
emption, omitting leasehold interest 
of so much of railroad as comes 
within exemption, collection of tax 
on omitted leasehold interest will 
not be enjoined on ground of lack of 
due process of law. Wright v. Cen- 
tral of Georgia Ry. Co., 91 S.E. 471, 
146 Ga. 406 [rev 39 S.Ct. 181, 248 U.S. 
525, 63 L.Ed. 401]. 

.. 79 Wright v. Louisville & N. R. 
Con 35. S.Ctw47 5; 23.6) 00S. 687. 59. has 
fae [mod 201 F. 1023, 119 C.C.A. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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erty added by the lessee, which does not constitute 
a mere betterment or improvement to the original 


property and which does not add 


property of the road furnishing the income there- 
OLE OMA: charter exemption does not extend to prop- 
erty or rights acquired by a road by authority other 


than that of its original charter.®! 


with exemptions generally,8? the road does not. be- 


come entitled to an exemption until 
by it of any conditions attached.’ 


tion does not attach until performance of the condi- 
tions where it is provided that a railroad shall be 
exempt from taxation on the completion of its road 
or a certain portion of it,’ a railroad being com- 
pleted, in such case, from the date of the regular 
operation of its trains,’® or when the bed and tracks 


80. Louisville & N. R. Co. v. 
Wright, 199 F. 454 [aff 201 F. 1023, 
119 C.C.A. 282 (construing Acts [1833] 
p 262 § 12). 

81. Illinois Cent. R. Co. v. Emmer- 
son, 132 N.E. 471, 299 Ill. 328. 

82. See supra § 394. 

Conditional exemptions to corpora- 
tions generally see supra § 468. 

83. Ohio Valley R. Co. v. Com., 49 
S.W. 548, 20 Ky.L. 1527; Rock Island, 
A. & L. R., Co. v. Police Jury of Un- 
ion Parish, 51 So. 1020, 125 La. 872; 
Louisiana, ete., R. Co. v. State Bd. of 
Appraisers, 32 So. 184, 108 La. 14; 
Shreveport, ete., R. Co. v. State Bd. 
of Appraisers, 28 So. 246, 52 La.Ann. 
1931; Manistee, ete., R. Co. v. Turner, 
73 N.W. 240, 115 Mich. 291. 

fa] Relinquishment of prior aid.— 
(1) If the grant of exemption is con- 
ditional on the railroad company’s 


* relinquishing certain aid previously 


voted to it, it cannot claim the ex- 
emption without compliance with the 
condition. Shreveport, ete., R. Co. v, 
State Bd. of Appraisers, 28 So. 246, 
52 La.Ann. 1931. (2) Const. (1898) 
art 230, exempting all railroads com- 
pleted prior to 1904 from taxation, 
and providing that, when any munici- 
pality has voted aid to a railroad, the 
railroad must submit to the taxpay- 
ers within six months of the adoption 
of the constitution the question of the 
continuance of such aid unless the 
railroad waives it, otherwise, it shall 
not be entitled to the exemption in 
the section, does not mean that a rail- 
road obtaining aid in one parish with- 
out submitting the question of its 
continuance to the taxpayers will be 
deprived of the constitutional exemp- 
tion in another; but a railroad may 
claim aid in one parish and an ex- 
emption in another, and this choice 
of rights in the one will not bind its 
choice in the other parish. Rock Is- 
land, A. & L. R. Co. v. Police Jury of 
Union Parish, 51 So. 1020, 125 La. 872. 

84 Yazoo, etc., R. Co. v. Thomas, 
10. S-°Gt> 685°132 U-S. 174,°33 bd; 302: 
Vicksburg, etc., R. Co. v. Dennis, 6 S. 
Ct., 625, 116 U.S. 665, 29 L.Ed. 770; 
Sibley, L. B. & S.’ Ry. Co, v. Elliott, 
67 So. 884, 136 La.Ann. 793, Ann.Cas. 
1916D 1228; Dennis v. Vicksburg, etc., 
R. Co., 34 La.Ann. 954 [aff 6 S.Ct. 625, 
116 U.S. 665, 29 L.Ed. 770]; Baton 
Rouge, ete., R. Co. v. Kirkland, 33 La. 
Ann, 622; Chicago, etce., R. Co. v. 
Pfaender, 23 Minn. 217; Yazoo, etc., 
R. Co. v. Thomas, 5 So. 108, 65 Miss. 
553 [aff 10 S.Ct. 68, 182 U.S. 174, 33 
L.Ed. 302]. 

[a] Railroad was not “completed,” 
where it was built as a logging road, 
and until Jan. 1, 1909 had been pro- 
vided with no equipment enabling it 
to serve the public as a carrier. Sib- 
ley, L. B. & S. Ry. Co. v. Eliiott, 67 
So. 884, 1386 La. 793, Ann.Cas.1916D 
1228. : 

85. Sibley, L. B. & S. Ry. Co. v. 
Currie, 69 So. 148, 137 La. 713. 

86. New Orleans Great Northern 


R. Co, v. State Board of Appraisers, 


66 So. 164, 135 La. 736. 


TAXATION 


exemption from 
anything to the 


As is the case 


the performance 
Thus the exemp- 


an independent 


87. Lehigh Valley R. Co. v. State 
Board of Taxes and Assessment; 128 
A. 432, 101 N.J.Law 298. 

[a] Construction of agreement.— 
(1) “An agreement dated November 
29, 1922, providing for the conveyance 
to the prosecutor and to the state of 
New Jersey certain properties there- 
in described, under the provisions of 
the statute (P. L. 1922, p. 367), as fol- 
lows: ‘Said companies shall not, nor 
shall either of them, be responsible 
for any taxes assessed for the calen- 
dar year 1923, or for any period after 
January 1, 1923, on the property con- 
veyed.’ Held, the agreement does not 
apply to taxes levied under a statute 
which requires the valuation to be 
complete and a lien to take effect on 
the.lst day of November, 1922.” WLe- 
high Valley R. Co. v. State Board of 
Taxes and Assessment, 128 A. 432, 101 
N.J.Law 298. (2) “The words in the 
agreement ‘taxes assessed for the 
calendar year 1923,’ describe the act 
of laying the tax; the word ‘assess’ is 
synonymous with the word ‘levy.’ 
It means an Official valuation of prop- 
erty for taxation. It does not mean 
simply the computation of the tax.” 
Lehigh Valley R. Co. v. State Board 
of Taxes and Assessment, supra. 

88. “Subway” 60 C.J. p 983. 

89. See statutory provisions. See 
also Peo. v. Sohmer, 100 N.E. 813, 207 
N.Y. 270 supra note 70 [f]. 

90. See cases infra this note, 

[a] Effect of exemption.—The ex- 
emption of subsurface street rail- 
roads from a franchise tax imposed 
on surface street railroads does not 
render the tax void; nor is such a 
tax rendered void as to corporations 
which have paid a lump sum for their 
franchises by a reduction as to other 
corporations on account of annual 
payments “in the nature of a tax” 
made by them in pursuance of an ex- 
isting agreement; New York vy. State 
Wax COMmTS wpe S.C. wel, Ore Uiss: 
53, 50 L.Ed. 85 [aff 67 N.B.-69, 174 
N.Y. 417, 105 Am.S.R. 674, 638 L.R.A. 
884° (rev 79 App.Div. 183, 80 N.Y.S. 
85)]; New York v. State Tax Comrs., 
25 S.Ct. 713, 199 U.S: 48, 50 L.Ed. 79; 
New York v. State Tax Comrs., 25 
S.Ct. 705, 199 U.S. 1, 50 L.Ed.-65, 4 
Ann.Cas, 381. . i 

[b] Liberal construction.—(1) 
Rapid Transit L. (L. [1891] ¢ 4) § 35, 
as amended by L. (1900) c¢ 616 § 4, 
exempting from taxation, to the per- 
son who should contract with the city 
for the operation of the subways, the 
equipment of the subways, except 
real property, being a proposal for a 
contract, is not within the rule re- 
quiring a strict construction of ex- 
emptions from taxation, but should 
be reasonably and fairly construed, to 
conform to the apparent intention of 
the parties. People ex rel. Interbor- 
ough Rapid Transit Co. v. O’Dennel, 
95ON ES 762, °202 UNYen3 13820 n(2)Con- 
struction generally see supra § 396 
et seq. 

b] Particular statute construed. 


Hh} Tax L. (L. [1896] p 796 c 908 § 
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are put in reasonably safe condition therefor.8* An 


taxation for a particular year and 


thereafter does not apply to taxes, a lien for which 
takes effect before the first of such year, even though 
the tax need not be finally computed or paid until 
after such time.87 

Subways.** In some jurisdictions exemptions have 
been accorded to companies operating subways,°®? 
the extent of the exemption depending on the terms 
of the particular statute.®° 

[§ 491] b. Branch Lines.°! 
taxation granted generally to a railroad does not 
ordinarily extend to a branch line which it constructs 
under authority given by the charter or a subsequent 
statute,®? especially if the branch is substantially 


An exemption from 


road, having different ‘stockholders 


2 subd. 3), as amended by L. (1899) p 
1589 c 712, making. a special, fran- 
chise of a railroad to construct or op- 
erate its line above, on, or under pub- 
lic streets, real estate for the purpose 
of taxation, does not deprive the op- 
erator of a subway from the exemp- 
tion from taxation declared by the 
rapid transit law first contained in 
the amendment by L. (1894) p 1884 ¢ 
752-§ 35, and substantially reénacted 
by L. (1900) p 1360 c 616 § 35, provid- 
ing that the operator of a subway 
shall be exempt from taxation in re- 
spect of his interest therein under 
the contract with the city for its op- 
eration and in respect of the rolling 
stock and other equipment. People 
ex rel. Interborough Rapid Transit 
Co. v. State Board of Tax Com’rs, 110 
N.Y.S. 577, 126 App.Div. 610 [aff 89 
IN: B 11095 195 NOY 61815". (y=. 
(1896) p 715 c 729, in amendment of 
Rapid Transit L. (L. [1891] p 3 ¢ 4 
§ 35), exempting the operator of a 
subway from taxation in respect of 
his interest therein under the con- 
tract with the city for its operation 
and in respect of the rolling stock 
and other equipment, was enacted 
May 19. Tax L. (L.- [1896] p 795 ¢ 
908) was enacted May 29 at the same 
session of the legislature. Section 35 
was again substantially reénacted by 
L. (1900) p 1360 c 616 § 35. The ex- 
emption provided for by § 35 was 
omitted from the amendment of the 
rapid transit law by L. (1905) p 1483 
e 599 § 2, but that chapter provided 
that nothing in it should repeal, mod- 
ify, or alter any provision of the act 
amended with respect to any road 
constructed or contracted for. Statu- 
tory Construction L. (L. [1892] p 1492 
ec 677 § 33) provides that, where two 
acts are passed at the same session, 
the presumption is that the legisla- 
ture did not intend to repeal by im- 
plication the earlier act. It was held 
that the entire legislation seemed to 
be consistent only with the theory 
that the operator of a subway is not 
liable for a tax because of rights held 
under the contract with the city for 
its operation, which exemption is not 
repealed by Tax L. (L. [1896] p 795 c¢ 
908). People ex rel. Interborough 
Rapid Transit Co. v. State Board of 
Tax Com’rs, supra. 

Exemption of subway rolling stock 
and equipment see infra § 495 note 
41[a]. 

91. “Branch railroad” 
roads § 2. 

92. Southwestern R. Co. v. Wright, 
6 °S.Ct. 375, 116 U.S. 231, 29 L.Ed. 626 
[aff 68 Ga. 311]; Baltimore, etc., R. . 
Co. v. District of Columbia, 10 App. 
D.C.-122; -Wilmington, étc., ‘R. Cov. 
Alsbrook, 14 S.H. 652, 110 N.C. 137 
[aff 13 S.Ct. 72, 146 U.S. 279, 36 L.Ed. 
972]. See Wright v. Southwestern R. 
. 64 Ga, 783 (road made expressly 
liable for such additional tax as legis- 
lature may hereafter impose). But 
see Atlantic, etc., R. Co. v. Allen, 15 
Fla. 637 (charter amendment author- 
izing branch line providing that 


see Rail- 
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and a separate treasury.®® 


branch be subject to original char- 


ter). 

93. Chicago, etc., R. Co. v. Mis- 
souri, 7 S:Ct.:. 1300, 122 U-S. 561, 30 
L.Ed. 1135; State v. Chicago, etec., R. 


»Co., 14 S.W. 522, 89 Mo. 523 [aff 7.5. 
Ct. 693, 120 U.S. 569, 30 L.Ed. 732]; 
an ve Canadian Pac. R. Co., 5 Terr.L. 
192. 

94. Louisville, etc., R. Co. v. Bate, 
(Tenn.) 12 Lea 573. 

[a] Thus, in assessing the prop- 
erty of a corporation owning differ- 
ent railroads, the statutory exemp- 
tion of one thousand dollars can be 
deducted but once, not once for each 
road. Louisville, etc., R. Co. v. Bate, 
12 Lea (Tenn.) 573. 

95. Taxation of see supra § 308. 

96. See statutory provisions. 

- Depot not within exemption of 
tracks and land on which constructed 
see infra § 494 note 22[a]. 

97. U.S.—New Mexico v. U. S. 
Trust Co., 19 S.Ct. 784, 174 U.S. 545, 
43 L.Ed. 1079. 

Ariz.—Atlantic, etc., R. Co. v. Ya- 
vapal, County, 21_P.-768, 3. Ariz. S17; 
Atlantic, ete., R. Co. v. Lesueur, 19 P. 
157, 2 Ariz. 428, 1 L.R.A. 244 [appeal 
dism 11 S.Ct. 1015, 140 U.S. 669, 35 L. 
Ed. 593]. 

Mass.—Charlestown v. Middlesex 
County, 1 Allen 199; Worcéster v. 
Western R. Corp., 4 Metc. 564. 

Mont.—Northern Pac. R. Co. v. Car- 
land, 3 P. 134, 5 Mont. 146. 

N.J.—State v. Wetherill, 41 N.J. 
Law 147; State v. Middle Tp. Col- 
lector, 38 N.J.Law 270. 

N.M.—U., S. Trust Co. v. Territory, 
62-P; 987, 10 N.M. 416 [aff 22. S:Ct. 
U2, 183)U.S: 535;.46 du.Kd. 315]. 

N.C.—Richmongd, etc., R. Co. v. Ala- 
mance County, 84 N.C. 504. 

Ont.—Great Western R. Co. 
Rouse, 15 U.C.Q.B. 168. 


Vv. 


“Right of way” see Railroads § 193.. 


“Roadbed” 54 C.J. p 849. 

93. State v. Fuller, 40 N.J.Law 328; 
State v. Camden, 38 N.J.Law 299. See 
also In re United New Jersey R., etc., 
Co., 68 A. 167, 75 N.J.Law 334 (ex- 
emption from local taxation). 

4 . S.—McHenry v. Alford, 18 
S.Ct. 242, 168 U.S. 651, 42 L.Ed. 614. 

Mich.—Grand Rapids, etce., R. Co. v. 
Grand Rapids, 100 N.W. 1012, 137 
Mich. 587; Dix v. Fiint, ete., R. Co., 
78 N.W. 889, 119 Mich. 682. 

Minn.—In re 1916 Real Estate Tax- 
es, 171 N.W. 317, 142 Minn. 173; Coun- 
ty of Ramsey v. Chicago, ete, Ry. 
Co., 24 N.W. 313, 33 Minn. 537. 

N.J.—New Jersey Junction R. Co. 
v. Jersey City, 43 A. 577, 63 N.J.Law 
120; State v. Woodruff, 36 N.J.Law 
94 


Pa.—In re Pennsylvania R. Co., 3 
Pa.Co. 162. 

Tex.—Anderson Ken- 
nedy, 58 Tex. 616. 

Wis.—State v. Willcuts, 122 N.w. 
1048, 140 Wis. 448; Merrill R., ete., 
Co. v. Merrill, 96 N.W. 686, 119 Wis. 


County v. 


An exemption to rail- 
road companies of a fixed sum to each corporation 
permits of but one deduction to a railroad company 
regardless of the number of roads or lines it owns.°* 

[§ 492] c. Right of Way and Other Realty.°° 
Statutes in some jurisdictions expressly exempt from 
taxation the tracks of a railroad and the land on 
which they are constructed.°*® Under the terms ordi- 
narily used in the statutes, an exemption from taxa- 
tion granted to a railway will include its road bed 
and right of way,®? and the land used for its termi- 
ni,?® and generally also any real estate which is 
necessary to the proper operation of the road and 
is actually in use for such purposes.°®® 
tract by the state to exempt railroad lands from 
taxation will not be permitted to extend in scope 
beyond what the terms of the concession clearly re- 


TAX ATION 


such uses at an 


But a con- | company is not 


249; Wisconsin Cent. R. Cb. v. Lin- 
ecoln County, 15 N.W. 121, 57 Wis. 137. 

But see Prince Albert v. R. Co., 6 
Sask.L. 49 (land reasonably neces- 
sary exempt, although not yet actual- 
ly used). 

[a] Stone quarry owned by a rail-' 
road company, which supplies the 
stone and gravel for ballasting the 
company’s tracks, is exempt from tax- 
ation whether the quarry work is 
done by the railroad company or by 
a lessee. Peo. v. Illinois Cent. R. Co., 
83 N.E. 182, 231 Th. 151. 

[b] Gravel land purchased to pro- 
vide materials for the repair of the 
railroad is exempt from taxation, 
and the exemption also includes a 
branch line from-the gravel pits to 
the main line. State v. Hancock, 35 
N.J.Law 537 [rev 33 N.J.Law 315]. 

Property generally see supra § 490 
text and note 75. 


1. Chesapeake, ete., R. Co. vy. Vir- 
ginia, -94--U'S. "718, 894° wd. P3105 
Tucker v. Ferguson, 22 Wall. (U.S.) 


527, 22 L.Ed. 805; Richmond & D. R. 
RR Co:-ve Com rs) 76 NG. 212. 

2. U.S.—Ford v. Delta, etc., Land 
Co., 43 F. 181 [aff 17 S.Ct. 230, 164 U. 
S. 662, 41 L.Ed. 590]. 

Del.—Philadelphia, ete, R. Co. 
Neary, 8 A, 363, 5 Del.Ch. 600. 

Ga.—Wright v. Southwestern R. 
Bibb County Ordi- 
eee v. Central R., ete., Co., 40 Ga. 

Mass.—Boston, ete., R. Co. v. Cam- 
bridge, 8 Cush. 237. 

Mich.—Grand Rapids, ete., R. Co. v. 
Grand Rapids, 100 N.W. 1012, 137 
Mich. 587. 

Minn.—County of Ramsey v. Chica- 
go, M. & St. P. Ry. Co., 24 N.W. 313, 
33 Minn. 537. 

Miss.—Vicksburg, ete, R. Co. v. 
Lewis, 10 So. 32, 68 Miss. 29; Lewis 
v. .Vicksburg, ete., R. Co.,.6 So._773, 
67 Miss. 82. 

N.J.—In re New York Bay R. Co., 
66 :A.: 916,75; N.J. Law 111; State vy. 
Middle Tp. Collector, 38 N.J.Law 270; 
Camden, etc., Transp. Co. v. Wood- 
ruff, 36 N.J.Law 94; New Jersey R., 
etc., Co. v. Newark Collectors, 25 N. 
J.Law 315. See Pennsylvania R. Co. 
v. Leggett; 41 N.J.Law 319 (as to dis- 
tinction between needful and actual 
use of land for railroad purposes and 
indispensable uses). : 

N.C.—Richmond, ete., R. Co. v. Ala- 
mance County, 76 N.C. 212. 

N.D.—Fargo, etc., R. Co. v. Brew- 
er,..53, N-Wi..107%,. 3 N-D.) 34. 

S.D.—St. Paul, ete., R. Co. v. How- 
ard, 149 UNi W. i032) 1 28h'SaDi34) 

Wis.—Duluth, ete., R. Co. v. Doug- 
las, 79 N.W. 34, 103 Wis. 75; Milwau- 
hy etc., R. Co. v. Milwaukee, 34 Wis. 

B.C.—In re Canadian Northern Pac. 
Rios 22) Bie 247. 

[a] Land mistakenly used by in- 
dividual as his own.—Under Code 
(1880) § 608, allowing a railroad com- 


Vv. 


[§§ 491-492 


quire; and an exemption cannot be claimed in re- 
spect of any lands held and owned hy the company 
which are not needed for railroad purposes and are 
not actually devoted to such uses,” except in cases 
where it is reasonably certain that such lands will 
speedily be needed for the proper uses of the rail- 
-road and they are being prepared for such uses, or 
held in present contemplation of being devoted to 


early day;? and where only such 


real estate as is devoted to particular purposes of 
the railroad is made exempt from taxation,* only the 
realty of the railroad that is actually devoted to 
such purposes tomes within the exemption.° 


The 
exempt in respect of lands which 


it holds for sale at a profit,° or for the sake of the 
timber on them or the gravel which they contain,’ 
or which it has leased to private persons for their 


pany to pay a privilege tax, and 
thereby be exempt from all other tax- 
es, On property ‘‘owned and used in 
operating the railroad,” land which 
belonged to it, and formed part of its 
depot grounds, but which had been 
included within the inclosure of one 
Owning adjoining land, and which 
continues to be used so inclosed and 
used by him under the mistaken be- 
lief of all that it belonged to him, 
is not protected from taxation as land 
by payment of the privilege tax. 
Vicksburg & M. R. Co. v. Lewis, 10 So. 
32, 68 Miss. 29. 

.[b] Marshlands adjoining a rail- 
road right of way and originally ac- 
quired for depot grounds but never 
reclaimed or used for such purpose 
are not exempt from taxation. Mil- 
waukee, etc., R. Co. v. Milwaukee, 34 
Wis. 271. ; : 

[c] Property held for future use. 
—Property not actually used for rail- 
road purposes but merely held in con- 
templation of use at some future time 
is not exempt. Ramsey County v. 
Chicago, ete., R. Co., 24 N.W. 3138, 33 
Minn. 537; St. Paul, etc., R. Co. v. 
Howard, 119 N.W. 1032, 23 S.D. 34; 
Duluth, ete., R. Co. v. Douglas Coun- 
ty, 79 N.W. 34, 108 Wis. 75; In re © 
Canadian Northern Pac. R. Co., 22 B. 
C. 247. 

3. Ramsey County v. Chicago, ete., 
R.'Co.; 24° NEW. 3137'3389 Minn. 5372) in 
re New York Bay R. Co., 66 A. 916, 
75 N.J.Law 111; New Jersey Junc- 
tion R. Co. v. Jersey City, 43 A. 577, 
63 N.J.Law 120; Cape May, etc., R. 


Co. v. Middle Tp. Collector, 38 N.J. 
aw | 2703)" Morris, 76te.,) ue s©orlevs 
Haight, 35 N.J.Law 40; Delaware, 


etc., R. Co.’s App., 25 Pa.Dist. 596; 
Chicago, etc., R. Co. v. Bayfield Coun- 
ty, 58 N.W. 245, 87 Wis, 188. 

“The tests to be applied are wheth- 
er these lands are now used or devot- 
ed to-railroad purposes, or held for 
fairly anticipated railroad purposes 
and emergencies, and the purposes in- 
cident thereto.” New Jersey Junction 
R. Co. v. Jersey City, 43 A. 577, 63 N. 


‘J.Law 120. 


[a] Where railroad is'in process of 
construction.—Ramsey County v. Chi- 
cago, M. & St. P. R. Co., 24 N.W. 313, 
33 Minn. 537; State v. Haight, 35 N.J. 
Law 40; Delaware, etc., R. Co.’s App., 
25 Pa.Dist. 596. 

4 See statutory provisions. 

5. Richmond & Danville R. Co. vy. 
Com’rs of Alamance, 76 N.C. 212. ~ 

6 Tucker v. Ferguson, 22 Wall. 
(U.S.) 527, 22 L.Ed. 805; Northern 
Pac. R. Co, v. Walker, 47 F681, Lrev 
13 °S,Ct,..650;,- 148) US: s39a,.. 39 La? 
494]; McCulloch v. Stone, 8 So. 236, 
64 Miss. 378; Mobile, etc., R. Co. v. 
Moseley, 52 Miss. 127. 

7. Wright v. Southwestern R. Co., 
64 Ga. 783; Todd County v. St. Paul, 
Cte., RR. pCOnn. 36 oun Wie 109, noo) a lvoEane 
163 [error dism 12 S.Ct. 281, 142 U.S. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 492-494] 


private uses;® and, where the railroad is authorized 
to appropriate a specified amount of land for a des- 
ignated purpose, the exemption will not include lana 
used for such purpose in excess of the authorized 
amount.® However, the use to which land on a 
railroad right of way is put is immaterial where 
it is the right of way which is exempt,!° the exemp- 
tion in such ease depending on the location of the 
land.*1 Hence, land on the right of way of a rail- 
road is exempt from taxation notwithstanding it 
has been devoted to nonrailroad purposes.12 Some- 
times the exemption has been construed to apply 
only to property which the railroad could acquire 
by condemnation proceedings.!® 

[§ 493] d. Sale of Railroad Lands. In some ju- 
risdictions, lands granted to a railroad company to 
aid in the construction of its road are by statute 
exempt from taxation until “sold and conveyed” by 
the company,'* and under these laws there is a sale 
and conveyance when the company has transferred 
to another the real and beneficial ownership of the 
property, receiving the purchase price and retaining 
no lien on the lands, although it may still hold the 
naked legal title in the character of a trustee for 
the purchaser;'® but not so if the conditions of the 
sale, in respect of payment of the price or other- 
wise, have not been fulfilled,t® or if the company, 
acting within its rights, has declared the contract 


282, 35 L.Ed. 1014]; Le Blane v. Illi- 
nois Cent. R. Co., 18 So. 381, 72 Miss. 


18. Winona, 


669. But see supra this section note 
99{[b]. : 326, 41 Minn. 452; 
[a]. Lands originally bought to 


procure cross ties from the timber] 182; 
thereon are not exempt. Wright v. 


Southwestern R. Co., 64 Ga. 783. 
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etc., 
County, 12 N.W. 561, 3 Dak. 1; Sioux 
City, etc., R. Co. v. Robinson, 43 N.W. 


‘Co. v. McDonald, 25 N.W. 57,384 Minn. 
State v. Southern Minnesota R. 
Co., 21 Minn. 344; 
etc., R. Co., 21 Minn. 315; 
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forfeited and canceled.17 Although generally the 
execution of a mortgage or trust deed on the prop- 
erty, or even its foreclosure, is not considered a 
“sale” of the lands,1* where the entire beneficial in- 
terest of the property has been transferred by trust 
deed to secure a fixed charge in excess of the value 
of the property with the right in the cestui at his 
election to appropriate all of the property in satis- 
faction of the claim, the property is again subject 
to taxation.1® The transfer to another.railroad com- 
pany of the franchises, rights, and property of the 
exempt company, including the lands in question, 
is not such a sale of the lands as will make them 
subject. to taxation.?° 

[§ 494] e. Depots and Other Buildings and Struc- 
tures. As in the case of other exemptions,?! depots 
and other railroad structures to be entitled to ex- 
emption from taxation must come within the terms 
of some applicable provision.?? Unless otherwise 
stated in the statute,?® a general exemption of prop- 
erty of a railroad will include all buildings and struc- 
tures reasonably incident to the support of the road 
or to its proper and convenient use for the carriage 
of passengers and the transportation of commodi- 
ties,?* such as freight and passenger stations,?° en- 
gine and car houses,?® work. shops and repair 
shops,?* office buildings,?8 as well as such as 


R. Co. v. Deuel[ Const. art 230, does not exempt de- 
pots, warehouses, and other similar 
property nor the land on which they 
are erected at terminal points. Colo- 
rado Southern, N. O. & P. R. Co. v. 
City of Crowley, 63 So. 868, 134 La. 
State v. Winona, | 180. 


First Divi- 24. Atlanta v. Georgia Pac. R. Co.,. 


St. Paul, ete., R. 


8. St. Louis County v. St. Paul,| sion of St. Paul, etc., R. Co. v. Parch-|74 Ga. 16; State v. Baltimore, etce., 
ete., R. Co., 48 N.W. 334, 45 Minn.| er, 14 Minn. 297. See McHenry v. Al-| R. Co., 48 Md. 49; Worcester v. 
510; State v. Fuller, 40 N.J.Law_328.| ford, 18 S.Ct. 242, 168 U.S. 651, 42] Western R. Corp., 4 Metc. (Mass.) 

9. Boston, ete., R. Co. v. Cam-| L.Ed. 614 (upholding validity of stat-|564; Pennsylvania R. Co. v. Wetherill, 
bridge, 8 Cush. (Mass.) 237. ) ute). 41 N.J.Law 147; Cape May, etc., R. 

io. Portland Terminal Co. v. City], 19. Chippewa County v. St. Paul,| Co. v. Middle Tp. Collector, 38 N.J. 


of Portland, 151 A. 460, 129 Me. 264. 

1l. Portland Terminal Co. v. City 
of Portland, supra. 

12. Portland Terminal Co. v. City 
of Portland, supra. 

[a] and leased for filling station. 
—Land within a railroad’s right of 
way was exempt from local taxation, 
notwithstanding the railroad had 
given a lease permitting the lessee to 
build a filling station thereon under 
Revs Ste GILG», e7100§: 14,6 958). 25. 
Portland Terminal Co. v. City of 
Portland, 151 A. 460, 129 Me. 264. 

13. Vermont Cent. R. Co. v. Bur- 
lington, 28 Vt. 193. 

14. See statutory provisions. 

15. Winona, etc., Land Co. v. Min- 
nesota, 16 S.Ct. 83, 159 U.S. 526, 40 
Lina e2472 Sts Paul, cete., “Re Cosv. 
Robinson, 42 N.W. 79, 40 Minn. 360; 
Brown County v. Winona, etc., Land 
Co., 37 N.W. 949, 38 Minn. 397; State 
y. Winona, ete., R. Co., 21 Minn. 472; 
Angus v. Calgary Schoo! Dist., 1 Terr. 


1 ga ha ; 
16 Stevens County v. St. Paul, 


ete., R. Co., 31 N.W. 942, 36 Minn. 
467: The Minister of Works of Al- 
berta: vai. Be Ri%Cos 4 -[1911) -xpp- 
Cas. 328; Cornwallis v. Canadian 


Pac. R. Co., 19 Can.S.C. 702. 

[a] Completed sale is required to 
deteat exemption. Rex v. C. P. R. 
Co., [1911] App.Cas. 328. 

17. Champaign County v. Reed, 
106 Til. 389; Illinois Cent. R. Co. v. 
Goodwin, 94 Ill. 262. See also Reg. 
v. Victoria Lumber, ete., Co., 5 B.C. 
288 (apparently approving text rule, 
but holding statute provision not to 
be an exemption, and applying gen- 
eral rules of construction to hold 
transaction to be “alienation” within 

corms of the statute). 
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ete., R. Co:, 44 N.W. 70, 42 Minn. 295. 
20. State v. Sioux City, ete, R. 
Co., 84 N.W. 794, 82 Minn. 158; Trav- 
erse County v. St. Paul, ete., R. Co., 
76 N.W. 217, 73 Minn. 417; Nobles 
County v. Sioux City, etc., R. Co., 3 
N.W. 701, 26' Minn. 294; Minnesota 
Cent. R. Co. v. Melvin, 21 Minn. 339. 

21. See infra § 382. : 

22. Portland, S. & P: BR. Co. v. City 
of Saco, 60 Me. 196. 

[a] Exemption of tracks and land 
on which they are constructed does 
not apply to a railroad depot. Port- 
land, S. & BP. R. Co. v. City of Saco, 
60 Me. 196. 

23. See statutory provisions; and 
cases infra this note. 

“The amendment to the Constitu- 
tion, proposed by Act No. 16 of 1904, 
became effective, according to its 
terms, when adopted, and it granted 
exemption from general taxation to 
railroads, ‘constructed and com- 
pleted subsequently to January 1, 
1905, and prior to January 1, 1909,’ 
excepting from such exemption rights 
of way, franchises, and other prop- 
erty, at terminals, which (speaking 
as of the date when the amendment 
became effective) had already been 
granted and obtained. All such prop- 
erty acquired after January 1, 1905 
(unless acquired from some other 
corporation or person, by whom it 
had been acquired for railroad pur- 
poses), fell within the exemption, and 
not within the exception to the ex- 
emption.” New Orleans, T. & M. R. 
Co. v. State Board of Appraisers, 68 
So. 740, 187 La. 400. 

[a] Warehouses and terminais.— 
Act (1904) No. 16, exempting rail- 
road property in conformity with 


Law 270. 

25. Mass.—Worcester vy. Western 
R. Corp., 4 Mete. 564. 

Mont.—Northern Pac. R. Co. v. Car- 
land, 3 P. 134, 5 Mont. 146. 

N.J.—MecGavisk v. State, 
Law 509. 

N.C.—Richmond, ete., R. Co. v. Ala- 
mance, 84 N.C. 504, 

Pa.—Northampton County v. Le- 
high Coal, etc., Co., 75 Pa. 461; Penn- 
sylvania R. Co.’s App., 3 Pa.Co. 162. 

Va.—Richmond vy. Richmond, ete., 
R. Co., 21 Gratt. (62 Va.) 604. 

Wis.—Milwaukee, ete., R. Co. v. 
Milwaukee, 34 Wis. 271. 

26. Worcester v. Western R. Corp., 
4 Mete. (Mass.) 564; Vicksburg, etc., 
Bese. v. Bradley, 6 So. 321, 66 Miss. 

27. Northern Pac. R. Co. v. Car- 
land, 3 P. 134, 5 Mont. 146; Richmond, 
ete., R. Co. v. Alamance, 84 N.C. 504; 
North Carolina R. Co. v. Alamanee, 77 
N.C. 4; Pennsylvania R. Co.’s App., 3 
Pa.Co. 162. See also Allegheny Valley 
R. Co. v. Verona School Dist., 29 
Pittsb.Leg.J.N.S. (Pa.) 314 (holding 
that, where a railroad company’s 
shops were used both for repairs on 
rolling stock and also for the building 
of new stock, such shops were exempt 
from taxation only in the proportion 
that the repair business bore to the 
whole work). 

28. In re 1916 Real Estate Taxes, 
171 N.W. 317, 142 Minn. 317; Rich- 
mond, ete., R. Cc. v. Alamance, 84 N. 
C. 504; Pennsylvania R. Co.’s App., 3 
Pa.Co. 162. 

[a] Nature of occupancy.—Occu- ~ 
paney of part of a building owned by 
a railroad, but from which it had for 
the most part removed, without in- 


34 N.S. 
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bridges,2® and wharves, piers, and docks.® Never- 
theless a wharf owned by a railroad, but leased to 
a tenant for its own business uses and over which 
the railroad had no control, is not within the ex- 
emption, even though incidentally the tenant. was 
required to use the railroad’s shipping facilities to a 
specified extent.*1_ The exemption may also include 
such storage buildings and structures as are neces- 
sary to and used to facilitate the receipt and trans- 
fer of goods,®? but it will not include such buildings 
as are constructed and used by the railroad for gen- 
eral. warehouse purposes,®? at least to the extent 
that they are not used for strictly railroad purpos- 
es.24 As to railroad hotels, the rule is that such a 
structure may be exempt, as property “necessary” 
to the operation of the road, if it is needed for the 
safety and convenience of the traveling public and 
is used exclusively for persons arriving and depart- 
ing on the company’s trains,?> but not where it is 
conducted for the accommodation of the general 
public®® or is maintained as a place of summer re- 
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the railroad may be exempt, even though the hotel 
itself is not within the exemption.** 

[§ 495] f. Rolling Stock and Equipment.*” The 
cars, engines, and. other rolling stock of a railroad 
company have been held to be within the terms of 
a general exemption of its property,*® some stat- 
utes expressly providing for the exemption of such 
property.4t On the other hand, it has been held 
that ferryboats or other steam vessels are not with- 
in the terms of such a general exemption unless used 
as a necessary part of its road.4? Machinery, tools, 
and implements used in the manufacture and repair 
of cars have been held within an exemption from 
taxation of the railroad property devoted to work- 
shop purposes,*® and electrical equipment and ap- 
paratus used in the operation of a railway is within 
the exemption of “personal property used in and 
about the workings of the railway.”*# 

[§ 496] g. Capital and Stock.*® Where an ex 
emption is granted to the capital stock of a railroad 
company, it is generally held to include the actual 
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tending to abandon its use for rail- 
road purposes, by an express com- 
pany operating over its lines, did not 
deprive the building of its character 
as property owned and used in con- 
nection with, and incident to, opera- 
tion and maintenance of railway, so 
as to defeat its exemption. In re 1916 
Real Estate Taxes, 171 N.W. 317, 142 
Minn. 173. 

29. Central R. Co. v. Mutchler, 41 
N.J.Law 96; Cornwall Tp. v. Ottawa, 
etc., R.“Co., 52 Can.S.C. 466 [appeal 
dism 34 Ont.L. 55, 8 Ont.W.N. 369] 
(cantilever over St. Lawrence); Cen- 
tral Vermont R. Co, v. St. Johns, 14 
Can.S.C. 288 [aff.14 App.Cas. 590]. 

30. State v. Baltimore, etc., R. Co., 
48 Md. 49; Minneapolis, St. P. & S. S. 
M. Ry. Co. v. Douglas County, 150 N. 
W. 422, 159 Wis. 408, Ann.Cas.1916E 
1199; Chicago, ete, R. Co. v. Bay- 
“field County, 58 N.W. 245, 87 Wis. 188. 

[a] Exception to exemption.—The 
exception in St. (1913) § 51.02 subs 
7, of “ore docks and merchandise 
docks” from taxation under the state 
ad valorem law, includes such docks 
only when not necessarily used by the 
railroad as a common carrier. Min- 
neapolis, St. P. & S. S. M. Ry. Co. v. 
Douglas County, 150 N.W. 422, 159 
Wis. 408, Ann.Cas.1916E 1199. 

31. St. Louis County v. St. Paul, 
etc., R. Co., 48 N.W. 334, 45 Minn. 510. 

32. Ill—HlIllinois Cent... R. Co. v. 
Peo., 6 N.E. 451, 119 I11..137; In re 
Swigert, 6 N.E. 469, 119 Ill. 83. 

Md.—State v. Baltimore, ete, R. 
Co., 48 Md. 49. 

Mich.—Detroit Union R. Depot, etce., 
rE v. Detroit, 50 N.W. 302, 88 Mich. 

N.J.—Pennsylvania R. Co. v. Jersey 
City, 9 A. 782, 49 N.J.Law 540, 60 Am. 
R. 648. 

Wis.—Chicago, etc., R. Co. v. Doug- 
las County, 99 N.W. 1030, 122 Wis. 
273; Chicago, etc., R. Co. v.-Bayfield 
County, 58 N.W. 245, 87 Wis. 188; 
Milwaukee, ete., R. Co. v. Milwaukee, 
34 Wis. 271. : 

[a] That railroad filed its rates 
for storage in such building as part 
of its tariff does not affect taxability 
of the building. Pittsburgh & L. E. 
R. Co. v. Allegheny County, 128 A. 
840, 283 Pa. 220. : 

[b] Grain elevators.—Illinois Cent. 
R. Co. v. Peo., 6 N.H. 451, 119 Hl. 137; 

“In re Swigert, 6 N.H. 469, 119 Ill. 83; 
State v. Baltimore, etc., R. Co., 48 Md. 
49; Detroit Union R. Depot, ete., Co. 
v. Detroit, 50 N.W. 302, 88 Mich. 347; 
Pennsylvania R. Co. v. Jersey City, 9 
A. 782, 49 N.J.Law 540, 60 Am.R. 648; 
Chicago, etc., R. Co. v. Douglas Coun- 
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ty, 99 N.W. 1030, 122 Wis. 273; Chi- 
cago, etec., R. Co. v. Bayfield County, 
58 N.W. 245, 87 Wis. 188. 

33... Il].—Illinois Cent. R. Co, v. 
People, 6 N.E, 451, 119 Ill. 137;\ In 
re Swigert, 6 N.E. 469, 119 Ill. 838. 

Md.—State v. Baltimore, ete, R. 
Co., 48 Md. 49. 

'N.J.—In-re Erie R. Co., 48 A. 601, 
65 N.J.Law 608. 

Pa.—Pittsburgh & L. E. R. Co. v. 
pete! County, 128 A. 840, 283 Pa. 
2 


Tenn.—State v. Nashville, ete, R. 
Co., 6 S.W. 880, 86 Tenn. 438. 

{a] Grain elevators.—lLllinois Cen- 
tral R. Co. v. Peo., 6 N.E. 451, 119 II. 
137; In re Swigert, 6 N.E. 469, 119 Il. 
83;. State v. Baltimore, etc.,) R. Co., 
48 Md. 49; In re Erie R. Co., 48 A. 601, 
65 N.J.Law 608. 

34 ‘Pittsburgh & L. HE. R. Co. va. 
op na County, 128 A. 840, 283 Pa. 


[a] Apportionment.—In determin- 
ing a county tax on railroad storage 
warehouse, under Act April 29, 1844 
§ 32 (P. L. p 486; St. [1920] § 20554), 
it was -proper to make five sixths of 
value of such building taxable and 
one sixth exempt. Pittsburgh & L. BE. 
R. Co. v. Allegheny County, 128 <A. 
840, 283 Pa. 220. 

&5. State v. Baltimore, etc., R. Co., 
48 Md. 49; Chicago, ete., R. Co. v. 
Crawford County, 5 N.W. 3, 48 Wis. 
666; Milwaukee, etc., R. Co. v. Craw- 
ford County, 29 Wis. 116. See also 
In re United New Jersey R., etc., Co., 
68 A. 167, 75 N.J.Law 334. 

36. Hennepin County y. St. Paul, 
ete., R. Co., 44 N.W. 63, 42 Minn. 238; 
Milwaukee, ete., R. Co. v. Crawford 
County, 29 Wis. 116. 

37. State v. Baltimore, etc., R. Co., 
48 Md. 49; Hennepin County v. St. 
Fath ete., R. Co., 44 N.W. 638, 42 Minn. 


33. 
441. 
39. Taxation of see supra § 309. 

40. Mobile, etc., R. Co. v. Moseley, 
52 Miss. 127; Raleigh, ete., R. Co. v. 
Wake Com’rs, 87 N.C. 414. 

[a]. Rolling stock used on another 
road.—Rolling stock owned by one 
railroad company whose property is 
exempt from taxation is not exempt 
where it is wholly employed in op- 
erating another road, although the 
company owning the rolling stock is 
a stockholder in such road. Raleigh, 
ate R. Co. v. Wake Com’rs, 87 N.C. 

[b] Railroad cars owned and used 
by manufacturer for shipping his 
merchandise are taxable at their ac- 


Day v. Joiner, 6 Baxt. (Tenn.) 


property in which the capital is invested, in so far 


\ 


tual value, and not under the special 
provisions of a statute relating to the 
taxation of “car loaning companies,” 
Comstock vy. Grand Rapids, 20 N.W. 
623, 54 Mich. 641. 

[ce] Cab service.—Where a rail- 
road company engaged in interstate 
commerce maintains a cab service at 
its terminus within the state, which 
earries its passengers under a sepa- 
rate contract, the cab business is not 
exempt from taxation. Peo. Vv. 
Knight, 64 N.E. 152, 171 N.Y. 354, 98 
Am.S.R. 610. 

41. See statutory provisions. 

{a] Subway rolling stock and 
equipment.—(1) Rapid Transit Act 
(L. [1891] ¢ 4) § 35, as amended by 
L. (1900) c¢ 616 § 4, exempting the 


operator of subway roads from taxa- ~ 


tion, as to the rolling stock and all 
other equipment, but not as to “real 
property,’ exempts machinery in- 
stalled in permanent power houses 
to generate motive power, but not the 
power houses. People ex rel. Inter- 
borough Rapid Transit Co. v. O’Don- 
nel, 95: NAY 7625 -2OZIN WES set C2) 
Hxemption from taxation of equip- 
ment used in operating a subway road 
is not affected because surplus pow- 
er to a small amount is supplied to 
other railway companies, it not ap- 
pearing that equipment in excess of 
that reasonably proper to operate the 
road was installed. People ex rel. 
Interborough Rapid Transit Co. v. 
Raymond, 95 N.E. 766, 202 N.Y. 313. 
(3) Under Rapid Transit Act (L. 
[1891] c¢ 4) § 35, as amended by L. 
(1900) ec 616 § 4, exempting from 
taxation the equipment used in oper- 
ating subway railroads, such equip- 
ment is not taxable because under an 
exchange of power with another com- 
pany a little more power was fur- 
nished than was received. People ex 
rel. Interborough Rapid Transit Co. v. 
O’Donnel, supra. (4) Exemption of 
subways generally see supra § 490 
text and notes 88-90. 

42. Illinois Cent. R. Co. v. Irvin, 
72 Tll. 452; State v. Baltimore, etc., 
R. Co., 48 Md. 49; New Jersey R., etc., 
Co. v. Haight, 34 N.J.Law 319. See 
also In re United New Jersey R., etc., 
Co.,* 68. Az 16%,< ToeIN dD duaws 88 4 

43. Richmond, etc., R. Co. v. Ala- 
mance, 84 N.C. 504; Richmond & Dan- 
ville R. Co. v. Com’rs of. Alamance, 
T6AN Ce 212. 

44. Re Ottawa, 22 Ont.W.N. 598 
[rev 22 Ont.W.N. 48]. 

45. Generally see supra § 470. 

Taxation of see supra §§ 248-253. 

Taxation of railroad capital and 
stock see supra §§ 310, 311. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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i 


as the same is necessary and appropriate to the 
operation; of the road,#* unless a contrary intention 
of the legislature is shown by a separate provision 
for the taxation of its: physical property;*7 and, 
conversely, it has been held that an exemption of 
“all the property” of a railroad company will in- 
An exemption of the eap- 
ital stock of a railroad company will include an in- 
crease of capital stock,*® unless otherwise provided 
by statute,°® and it has sometimes been held that 
such an exemption covers the shares in the hands of 


clude its capital stock.4§ 


46. U.S.—Wright v. Georgia R. & 
Banking Co., 30 S.Ct. 242, 216 U.S. 
420, 54 L.Ed. 544; Secor v. Singleton, 
9 F. 809, 3 McCrary 230. 

Fla.—Atlantic & G. R. Co. v. Allen, 
15. Bila. :63 2. 

Ga.—Bibb County Ordinary v. Cen- 
tral R., ete., Co., 40-Ga. 646; Rome R. 
Co. v. Rome, 14 Ga. 275. 

Md.—Baltimore y. Baltimore, etce., 
R. Co., 6 Gill 288, 48 Am.D. 531. 

Mo.—Scotland County v. Missouri, 
etc.; KR. Co.,- 65 “Moc L238" Hannibal, 
ete., R. Co. v. Shacklett, 30 Mo. 550. 

N.D.—Northern Pae. R. Co. v. 
Barnes, 51 N.W. 386, 2 N.D. 310. 

[a] Excess of the value of a rail- 
way and its appurtenances over the 
nominal value of its authorized capi- 
tal stock, the result of natural in- 
erease in the value of such property, 
and of renewals, alterations, and bet- 
terments made from time to time is 
included in the partial exemption 
from taxation under the charter pro- 
vision that the stock of the company 
and its branches shall be wholly ex- 
empt for seven years, and after that 
shall be subject to a tax not exceed- 
ing a given per cent on the net pro- 
ceeds of their investments, the legis- 
lative purpose being otherwise plain 
that the authorized capital be ade- 
quate to the construction and equip- 
ment of the roads. Wright v. Geor- 
gia R. & Banking Co., 30 S.Ct. 242, 216 
U.S. 420, 54 L.Ed. 544. 

47. St. Louis, etc., R. Co. v. Loftin, 
98 U.S. 559, 25 L.Ed. 222 [aff 30 Ark. 
693]; Memphis, etc., R. Co. v. Gaines, 
97 U.S. 697, 24. L.Ed. 1091; Atlantic 
& Ge R. Co. v. Alen, 15. Fila... .637,; 
Philadelphia, ete., R. Co. v. Bayless, 
2 Gill (Md.). 355; Memphis, etc, R. 
Co. v. Gaines, 3 Tenn.Ch. 604. 

[a] Thus, where the legislature 
provided tnat the capital stock of a 
railroad company should be forever 
exempt from taxation, and that all the 
-property of the road should be ex- 
empt for thirty-five years after com- 
pletion, the effect of such provision 
is to prohibit taxation of the stock as 
stock, but after expiration of the thir- 
ty-five years the property might be 
taxed by some other rule than by tax- 
ing its stock. Atlantic & G. R. Co. v. 
Alien, 15 Fla. 637. ‘ 

48. Sante Fe County v. New Mexi- 
co, etc., R. Co., 2 P. 376, 3 N.M. 126. 

49. State v. Norwich, etc., R. Co., 
30 Conn. 290; Raleigh, etc., R. Co. v. 
Wake Com’rs, ahs N.C. 414. are 

50. See statutory provis s. 

[a] Applicability of statute.—A 
provision of the statute authorizing 
the increase that “the capital stock 
hereby created shall be assessed and 
taxed” applies only to the increase 
and not to the entire capital stock. 
Nichols v. New Haven, etc., Co., 42 

onn. 103. 

.. 51. Tennessee v. Whitworth, 22 F. 
75; Longstreet v. Jones, 38 N.J.Law 
83; Miller v. Ratterman, 24 N.E. 496, 
hioSt. 141. 
vt [1 “Capital stock,” within the 
meaning of the exemption from tax- 
ation to a railroad corporation of its 
capital stock, covers the individual 
interest therein of the stockholders, 
and therefore a subsequent law impos- 
ing a tax on the shares owned by 
them impairs an obligation on the 
contract created by the charter giving 
the exemption. Tennessee vy. Whit- 
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worth, 22 F. 75. 

52. Liability to taxation generally 
see supra 325. 

53. See constitutional and statuto- 
ry provisions, 

54.- See statutory provisions. 

[a] Extent of exemption.—Under 
Comp. L. (1888) § 2784 providing that 
“all rights to the use of water, and 
means of diverting water, shall be 
exempt from taxation except for the 
purpose of regulating the exercise of 
the use of such right, in all cases 
where the land or other property up- 
on which the water pertaining to such 
right is assessable for taxation,” a 
complaint in an action to recover tax- 
es paid under protest, which alleged 
that plaintiff was the owner and in 
possession of a certain water system, 
“designed and used for the purpose 
of conveying water’ from a river to 
a certain city “‘for the purpose of sup- 
plying the inhabitants thereof with 
water for domestic use and irrigation 
purposes, and charging therefor,’ 
shows no right to the exemption. 
Bear Lake & River Waterworks & Ir- 
rigation Co. v. Ogden City, 33 P. 135, 


8 Utah 494. 


55. See constitutional and statuto- 
ry provisions. 

[a] Exemption from separate tax- 
ation.—(1) Under Const. art 10 § 38, 
and L. (1902) p 47. § 17, prohibiting 
taxation of canals used for irrigating 
land of the owners, canals owned and 
used exclusively for irrigation of 
lands owned by the owners of the ca- 
nals cannot be separately taxed from 
the land on which the water is used, 
although they are not exempt from 
taxation. Shaw v. Bond, 171 P. 1142, 
64 Colo. 366; Empire Land, etc., Co. v. 
Rio Grande County, 40 P. 449, 21 Colo. 
244 [disappr 28 P. 482, 1 Colo.App. 
205]. (2) Under such sections a sup- 
ply canal and reservoir dam contain- 
ing water used for irrigating land of 
stockholders in a corporation owning 
the canal and reservoir dam could not 
be separately taxed from the land on 
which the water was used. Shaw v. 
Bond, supra. (3) Under such sec- 
tions the land on which the dam and 
the reservoir stand are not subject 
to taxation separate from the land 
on which the water was used. Shaw 
vy. Bond, supra. ~(4) The dam and 
gates in the outlet canal of a reser- 
voir belonging to a mutual irrigation 
company are not taxable apart from 
the water rights, since they are not 
improvements on the land, but are 
parts of the canal which is under the 
constitution exempt from separate 
taxation. 
Reservoir Co., 144 P. 886, 58 Colo. 349; 
Kendrick vy. Twin Lakes Reservoir 
Co., 144 P. 884, 58 Colo. 281. (5) 
Where a ditch company made deeds 
vesting in consumers the right to the 
perpetual use of a certain quantity 
of water, the whole system to be 
turned over to the holders of the 
water rights when the practical car- 
rying capacity of the ditch should be 
disposed of, but the title was retain- 
ed, and the company had not sold all 
its water rights, the ditch was not 
exempt from taxation under Const. 
art 10 § 3 and Mills St. Annot. $§ 2397, 
3766, exempting ditches, canals, etc., 
from taxation when owned and used 
by individuals or corporations, so long 
as they shall be owned and used ex- 
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the stockholders.51 

[§ 497] 15. Water and Irrigation Works.®? 
some of the states of the more arid regions provision 
has been made for the exemption of property devot- 
ed to irrigation purposes,®* the exemption extending 
in some instances only to the right to use water,®4 
in others to property devoted: exclusively to the ir- 
rigation purposes of its owners.°® A similar exemp- 
tion has been accorded in some jurisdictions to wa- 
ter companies which supply towns and cities, includ- 
ing the lands necessary for their purposes;°* but 


In 


elusively for irrigating purposes, but 
not where the water is sold for the 
purpose of deriving revenue., Murray 
v. Board of Com’rs of Montrose Coun- 
ty, 65; RB. 26;°28 Colo. 427; 

{[b] Limitation to irrigation of 
lands within state.—Idaho Rev. Cotes 
§ 1644 subd 12, which exempts from 
taxation irrigation canals and ditch- 
es and appurtenant water rights used 
by the owner exclusively for the irri- 
gation of lands owned by him, must 
be limited in its application to cases 
where the land on which the water is. 
used is situated within the state. 
Spokane Valley Land & Water Co. v. 
Kootenai County, Idaho, 199 F. 481. 

[c] Improvements for private en- 
terprise.—Statute exempting from 
taxation property within public dis- 
trict does not exempt improvements 
for development of water power of 
river for private enterprises under 
contract with Board of Commission- 
ers for Improvement of Great Chazy 
River (Tax L. § 4 subd 3-a; Gen. Dist. 
L. [1868] ¢ 289). 
People ex rel. Board of Com’rs for 
Improvements on Great Chazy River 
v. Sancomb, 251 N.Y.S. 607, 233 App. 
Div. 29. 

[d] Land acquired by irrigation 
district because of failure to pay as- 
sessments was held not tax exempt 
as “property of state’ within Const. 
art 7 § 2. Columbia Irr. Dist. v. Ben- 
ton County, 270 P. 813, 149 Wash. 234. 

[e] Idaho Carey Act irrigation 
system.—(1) A Carey Act irrigation 
system is exempt from taxation both 
as to water rights sold and unsold, 
since the amendment of 1913 p 173 
(Twin Falls Salmon River Land & 
Water Co. v. Twin Falls County, 231 
BR. 769. tmod" 242 “F. 277, “155 -C.GlAy 
17]; Idaho Irr. Co. v. Lincoln County, 
152 P. 1058, 28 Idaho 98), (2) although 
prior thereto the exemption applied 
only as to water rights unsold (Spo- 
kane Valley Land Water Co. v. 


‘Kootenai County, Idaho, 199 F. 481). 


(3) By Rev. Codes § 1644 subd 12, and 
L. (1913) p 173 § 4 par N, it was the 
intention of the legislature to place 
irrigation ditches and canals from 
which water was sold and rented in 
one class, and those from which none 
was sold and rented in another. Ida- 
ho Irr. Co. v. Lincoln County, supra. 
(4) Under L. (1913) p 173 § 4 par N, 
an irrigation ditch is exempt from 
taxation where no water had been 
sold or rented from the system ex- 
cept water rights sold settlers under 
the provisions of the contract with 
the state, and as to unsold rights the 
company neither had authority to nor 
did sell or rent such water. Idaho 
Irr. Co. v. Lincoln County, supra. (5) 
Under Rev. Codes § 1644, as amended 
by L. (19138) p 242, a water right was 
exempt from taxation. Bennett v. 
Twin Falls North Side Land & Water 
Co., 150 P. 336, 27 Idaho 643. 

56. See statutory provisions. 

[a] Exemption of shares in hands 
of holders, not the capital stock of 
the corporation. Com. v. Minersville 
Water Co., 13 Pa.Co. 17, 2 Pa.Dist. 738 
(act of April 30, 1855 § 14). 

[b] Operation of statute.—The 
Kentucky act of April 22, 1882, re- 
quiring the Louisville Water Compa- 
ny to furnish water to the city for 
fire protection free of charge, and ex- 
empting the water company from 
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aside from such statutes there is nothing in the char- 
acter of a water company to exempt it from the or- 
dinary burdens of taxation.°* ae 

[§ 498] J. Charitable, Educational, and Religious 
Institutions*—1. In General. Constitutional and 
statutory provisions relative to exemption of char- 
itable,®® educational,®® and religious®® institutions 
may grant exemption to the institution as such or 
to its property, and the character and extent of 
the exemption will depend upon the nature of the 
language employed.®! 

Exemptions of corporations organized for profit®? 
do not operate to exempt charitable, religious, and 
educational corporations from taxation.®? 

[§ 499] 2. Charitable®* and Benevolent®® Institu- 
tions** and Property Devoted to Such Uses—a. In 
General. While it has been broadly stated that it 
is the general policy of the law not to tax public 
charities,*7 in the absence of constitutional or stat- 
utory provision for exemption, charitable and ben- 
evolent institutions are not exempt from taxation.®® 


Under constitutional provisions broadly exempting | 


“institutions of purely public charity,”®® it is not 
the property owned, but the institution itself, that 
is exempt,’° and everything embraced by the word 
“institution” is exempt,*! and an institution of 
purely public charity is exempt not only from tax 
on its property,’? but also from excise taxes.7% 
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Fundamental ground of all such exemptions, where 
allowed, is a benefit conferred upon the community 
by charitable and benevolent institutions in reliev- 
ing the state to some extent of the burden resting 
upon it to care for, and advance the interests of, its 
citizens.7* 

[§ 500] b. Character of Institution—(1) In Gen- 
eral. Where the exemption is conferred upon prop- 
erty, rather than its owner, because its use and prod- 
uct is given over to charity, the character of the 
owner as a charitable society is immaterial.7° But 
where exemption is conferred upon charitable insti- 
tutions, as such) rather than upon the property, to 
be entitled to exemption the society or institution 
must be of the kind specified in the exemption law,‘® 
and exemption will be denied where the institution 
does not fall within the category of those specified 
in the statute as entitled to exemption.*" In deter- 
mining whether an institution falls within the scope 
of the exemption statutes the courts will consider 
not. only the declared objects of the charitable or’ 
benevolent institution,’® but also what it actually 
does.*® 

‘Subsequent change in purposes of the institution 
or in the use of the property may deprive it of its 
right to exemption.®°® 

Mere temporary organizations have been held not 


M. 


payment of taxes, state, municipal, or 
special, was valid, and created a vest- 
ed right to such exemption, which 
would be withdrawn only by a statute 
having a prospective operation, and 
the revenue statute of that state re- 
moving such exemption but not tak- 
ing effect until September, 1886, aft- 
er the taxes for that year had been 
assessed, created no liability on the 
part of the company to pay taxes for 
that year. Louisville Water Co. v. 
Commonwealth of Kentucky, 18 S.Ct. 
Sie Oy Was. ain tyke eee: OD. > LreV. 
34 S.W. 1064, 18 Ky.L. 2]; Louisville 
Water Co. v. Clark, 12 S.Ct. 346, 143 
U.S. 1, 36 L.Ed. 55. 

Municipal waterworks within provi- 
sions exempting municipal corpora- 
tious see supra § 477 text and note 83; 
and passim supra §§ 454-457. 

57. Louisville Water Co. v. Hamil- 
ton, SilakK ye. 51%, OK yb 5573) South 
Ward Water Works v. McGinnes, 2 
Del.Co. (Pa.) 145; MecGinnes vy. South 
Ward Water Works, 2 Del.Co. (Pa.) 
127. 

[a] Exemption of fire apparatus.— 
“A statute exempting from taxation 
‘Implements for extingishing fires” 
does not apply to the property of a 
water company. Des Moines Water 
Co.’s Appeal, 48 Iowa 324. 

Taxation of municipal waterworks 
See supra § 368. 

53. See infra §§ 499-522. 


59. See infra §§ 523-550. 
60. See infra §§ 551-571. 
61. Corbin Y. M. C. A. v. Com., 205 


S.W. 388, 181 Ky. 384, 1 A.L.R. 264. 
62. See passim supra §§ 467-479. 
GotaCacina. Vents de PAU) gab as slas 

Church and Trinity College, 20 

864, 113 N.Y. 183, 3 L.R.A. 206; Mat- 

ter of Presbyterian Church Bd. of 

Foreign Missions, 11 N.Y.S. 310, 58 

Hun 116. 

[a] Words “incorporated compa- 
ny,” employed in the statute exempt- 
ing from taxation “‘the personal prop- 
erty of every incorporated company 
not made liable to taxation on its cap- 
ital,’ have reference to business and 
stock corporations, not to incorpora- 
tions for religious, literary, or char- 
itable purposes or to corporations not 
having a capital. Catlin v. St. Paul’s 


‘P. E. Church and Trinity College, 20 
N.E. 864, 113 N.Y. 133, 3 L.R.A. 206. 


[F. & A. 


v. City of Nashville, 154 
S.W. 1141, 127 Tenn. 248; Methodist 


64 “Charitable” 11 C.J. p 296. Episcopal Church South vy. Hinton, 21 
Charitable institution gemerally| S.W. 321, 92 Tenn. 188, 19 L.R.A. 
see Charities § 9. 289. 


65. “Benevolent” 7 C.J. p 1140. 
66. Particular kinds of institutions 


a infra § 522 and passim §§ 572- 
6 


67. In re Downer’s Estate, 142 A. 
78, 101 Vt. 167. 

68. Frederick County v. St. Jo- 
seph Sisters of Charity, 48 Md. 34. 

69. See infra § 504. 

70. Corbin Young Men’s Christian 
Ass’n v, Commonwealth, 205 S.W. 388, 
18f Ky. "3845" 1 A ERs 264. 

71. Corbin Young Men’s Christian 
Ass’n v. Commonwealth, 205 S.W. 388, 
181 Ky. 384, 1 A.L.R. 264. 

“The exemption granted to such in- 
stitutions of purely public charity, 
under the peculiar verbiage of our 
constitutional provision, includes ev- 


. erything that is embraced by the word 


‘institution; and this, we are con- 
vinced, includes not only their prop- 
erty, but also necessarily all of their 
legitimate activities that are consist- 
ent with and in the furtherance of 
the purposes for which they were or- 
ganized.” Corbin Young Men’s Chris- 
tian Ass’n v. Commonwealth, 205 S.W. 
388, 389, 181 Ky. 384, 1 A.L.R. 264. 

72.- Corbin Young Men’s Christian 
Ass’n vy. Commonwealth, 205 S.W. 388, 
181 Ky. 384, 1 A.L.R. 264. 

73. Corbin Young Men’s Christian 
Ass’n vy. Commonwealth, supra. 

[a] Restaurant license tax may 
not be imposed upon an institution 
of purely public charity. Corbin 
Young Men’s Christian Ass’n v. Com- 
monwealth, 205 S.W. 388, 181 Ky. 384, 
1 A.L.R. 264. 

74. School of Domestic Arts and 
Science v. Carr, 153 N.E. 669, 671, 322 
Til. 562; Congregational Sunday 
School & Publishing Soc. v. Board of 
Review, 125 N.E. 7, 290 Ill. 108; Lloyd 
Library & Museum v. Chipman, 22 S. 
W.(2d) 597, 232 Ky. 191; Nashville 
Labor Temple v. City of Nashville, 
243 S.W. 78, 146 Tenn. 429, 23. A.U.R. 
807; Memphis Chamber of Commerce 
v. City of Memphis, 232 S.W. 73, 144 
Tenn. 291; Cumberland Lodge, No. 8, 


-Com’rs of Sedgwick County, 


75. Grand Lodge F. & A.M. v. Tay- 
lor, 226 S.W. 129, 146 Ark. 316; Board 
of County Com’rs of Chaffee County 
v. Denver & R. G. R. Co. Employé’s 
Relief Association, 203 P. 850, 70 Colo. 
592, 22 A.L.R. 902; Horton v. Colo- 
rado Springs Masonic Bldg. Soc., 173 
P. 61, 64 Colo. 529, L.R.A.1918E 966; 
Kansas Masonic Home v. Board of 
LOGE es 
1082, 81 Kan. 859, 26 L.R.A.N.S. 702; 
Merrick Lodge, No. 31, I. O. O. F., v. 
City of Lexington, 194 S.W. 92, 175 
Ky. 275. Compare Cincinnati Gym- 
nasium, etc., Club v. Edmondson, 13 
OhioN.P.N.S. 489, 491 (‘Where prop- 
erty is used for purely public char- 
ity the form or name or character of 
the organization controlling it is not 
important and can in no way affect 
its taxability’’). 

76. Merrick Lodge, No. 31, I. O. 
O. F., v. City of Lexington, 194 S.W. 
OU aye cae 

77. United Brethren 
Establishment vy. Shaffer, 123 N.E. 
697, 74 Ind.App. 178; New Standard 
Club v. McGowen, 71 So. 289, 111 Miss. 
92, Ann.Cas.1918E 274. 

Particular institutions see passim 
infra § 522 and passim §§ 501-521. 

78. Corporation of Yaddo v. City 
of Saratoga Springs, 214 N.Y.S. 523, 
216 App.Div. 1; Catholic Women’s 
Club v. City of Green Bay, 192 N.W. 
479, 180 Wis. 102. 

[a] Organization exclusively for 
specified purposes.—To be entitled to 
exemption, it must appear that the 
institution is organized exclusively 
for the charitable or benevolent pur- 
poses specified in the statute. Corpo- 
ration of Yaddo v. City of Saratoga 
Springs, 214. N.Y.S. 523,216 App: 
Div. 1. 

79. Corporation of Yaddo y. City 
of Saratoga Springs, supra; Catholic 
Women’s Club y. City of Green Bay, 
192 N.W. 479, 180 Wis. 102. 

80. Corporation of Yaddo v. City 
of Saratoga Springs, 214 N.Y.S. 523, 
216 App.Div. 1. 
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For later cases, developments and changes in the law see Annotations, same title and section number. 
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-§§ 500-504] 


entitled to exemption.§1 

[§ 501] (2) Public or Private Ownership.£? Un- 
der laws exempting from taxation institutions of 
public charity, or of purely public charity, to be 
exempt an institution need not be publicly owned 
and operated, and private institutions operated for 
public charity are entitled to exemption.’* 

Buildings erected by private persons on lands 
leased by them from charitable or benevolent insti- 
tutions are not exempt from taxation.* 

[§ 502] (3) Foreign Incorporation or Dispensa- 
tion of Charity in Another State. Where tax ex- 
emption laws affecting charitable and benevolent 
institutions contain no express provision as to wheth- 
er or not foreign institutions shall be exempt, it 
has been both affirmed’® and denied’* that foreign 
charitable corporations fall within the benefit: of 
the exemption laws. Under statutes exempting 
from taxation property of a certain class of cor- 
porations “of this state,” and further exempting 
property of another class of corporations without 
reference to where incorporated, corporations of the 
latter class are impliedly entitled to exemption even 
though not incorporated in the state.8’ Where, 
however, the statute expressly exempts property of 
benevolent and charitable institutions “incorporated 
under the laws of this state,” foreign corporations 
are not entitled to exemption.§ 

Institutions conducting their charitable activities 
wholly outside state are not exempt as to property 
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lying within the state.*® 

[§ 503] (4) Universal or Public Availability of 
Benefits—(a) In General. It is not essential to 
charity, under tax exemption laws, that it shall be 
universal.°° In the absence of express constitu- 
tional or legislative reference to the public char- 
acter of a charity entitled to exemption,®! property 
may be exempt as devoted to charity or belonging 
to a charitable institution although the benefits of 
the charity are restricted to a designated class of 
persons,°®” such as the members of one sex,°®? or the 
inhabitants of a particular territorial area,®* or to 
the members of a particular religious®® or secular? 
organization, or to people of a particular nation- 
ality.®7 

Under laws exempting property used exclusively 
for charitable or benevolent purposes, without ref- 
erence to ownership, property so used is entitled to 
exemption although beneficiaries are restricted to 
members of certain societies and their relatives.®*® 

Institution designed for support of particular in- 
dividual, such as a minister, is not entitled to ex- 
emption as a charitable institution.?® 

[§ 504] (b) Institutions of “Purely Public Char- 
ity.”!1 Where exemption is in terms granted to ‘“in- 
stitutions of purely public charity” or the like, the 
courts do not agree as to whether an institution 
restricting its benefits to a designated class is en- 
titled to exemption.? According to one view the 
charity is no less public because its benefits are 


81. Humphries v. Little Sisters of | Sanitarium, 98 A. 254, 89 N.J.Law 293. §.C.—State v. Addison, 2 S.C. 499. 
Poor, 29 OhioSt. 201. 88. Port Huron v. Wright, 114 N. Tenn.—Methodist Episcopal! Church 
82. Ownership generally see infra] W. 76, 150 Mich. 279. South v. Hinton, 21 S.W. 321, 92 Tenn. 


§§ 510, 511. 

83. Sisters of Third Order of St. 
Francis v. Peoria County Bd. cf Re- 
view, $3 N-E. -272) (23¥-A11,, 3173- Vink 
v. Work, 64 N.E. 83, 158 Ind. 638; 
Gerke v. Purcell, 25 OhioSt. 229; 
Humphreys v. Little Sisters of the 
Poor, 7 OhioDec. (Reprint) 194, 1 
Cine.L.Bul. 286 [aff on this point 29 
OhioSt. 201]; Donohugh’s Appeal, 86 
Pa. 306; Pocono Pines Assembly v. 
Monroe County, 29 Pa.Super. 36; Goe- 
ser v. Voris, 41 Pa.Co. 504; Burd Or- 
phan Asylum v. Upper Darby School 
Dist., 2. Del.Co. (Pa.) 137. Compare 
Peo. v. Western Seaman’s Friend So- 
ciety, 87 Ill. 246 (where the court de- 
nied exemption on a different ground, 
but also stated that private institu- 
tions were not exempt as “institu- 
tions of purely public charity’’). 

[a] Althongh not owned by state 
nor by municipal corporation, a char- 
itable institution extending its bene- 
fits to all members of the community 
is an institution of public charity and 
entitled to exemption under a statute 
exempting ‘all property of institu- 
tions of public charity,’ as in the case 
of an institution owned and operated 
by a religious order. Sisters of Third 
Order of St. Francis v. Peoria Coun- 
ty Bd. of Review, 83 N.E. 272, 231 
eH em Sw ieh 

[bo] Institution of purely public 
charity ‘is not necessarily one solely 
controlled and administered by the 
state, but extends to private institu- 
tions for purposes of purely public 
eharity, and not administered for pri- 
Vaitesfaltig oy. is), kts [its] 
indefinite and unrestricted quality 
that gives it its public character.” 
Goeser v. Voris, 41 Pa.Co. 504, 507. 

84. Peo. v. Brooklyn, 93 N.Y. 308 
[aff 15 N.Y.Wkly.Dig. 249]. 

85. Mission of St. Vincent de Paul 
Cong. v. Brakeley, 50 A. 589, 67 N.J. 


Law 176; Litz v. Johnston, 46 A. 776, 
65, -)N. ds Law 169; Camden County 
Council, Boy Scouts of America vV. 


Bucks County, 13 Pa.Dist.&Co. 213. 
86. People vy. Western Seaman’s 
Friends Soc., 87 Ill. 246. 


87. Denville Tp. v. St. Francis 


89. Layman Foundation v. City of 
Louisville, 22 S.W.(2d) 622, 6238, 232 
Ky. 259; Lloyd Library & Museum v. 
Chipman, 227 S.W.(2d) 597; 232 Ky. 


"Tal Reason for rule.—(1) “It is 
not because the corporation is organ- 
ized or created in another state, but 
because the charity is not dispensed 
here and the educational services are 
not rendered to the people of this 
state.” Layman Foundation v. City 
of Louisville, 22 S.W.(2d) 622, 623, 222 
Ky. 259. (2) “Exemptions to charita- 
ble and educational institutions are 
bottomed on the fact that they render 
service to the state, and thus relieve 
the state and its people of a burden 
which they otherwise would have’ to 
assume. In its final analysis, an ex- 
emption is equivalent to an appropria- 
tion. It was never the intention of 
the framers of the Constitution that 
Kentucky should make an appropria- 
tion for the benefit of foreign institu- 
tions that render no service to the 
state. If such were the rule, many 
foreign institutions from which the 
citizens of our state receive no bene- 
fit might find it to their advantage 
to come into our midst and invest 
their endowments in Kentucky prop- 
erty.” Lloyd Library & Museum v. 
Chipman, 22 S.W.(2d) 597, 598, 232 
Ky. 191. 

90. Indianapolis v. Grand Master 
Indiana Grand Lodge, 25 Ind. 518; 
Hibernian Benev. Soc. v. Keliy, 42 P. 
S528 OL 18, we) AM. Skt. 0095, 00, bs, 
A. 167; Petersburg v. Petersburg 
Benev. Mechanics’ Assoc., 78 Va. 431. 

91. Institutions of purely public 
charity see infra § 504, 

92. Colo.—Horton v. Colorado 
Springs Masonic Bldg. Soc., 173 P. 
61, 64 Colo. 529, L.RA19186 966. 

Ind. —Indianapolis v. Grand Master 
Indiana Grand Lodge, 25 Ind. 518. 

Kan.—Kansas Masonic Home v. 
Board of Com’rs of Sedgwick County, 
106 P. 1082, 81 Kan. 859, 26 L.R.A.N.S. 
702. 

Or.—Hibernian Benev. Soc. v. Kei- 
ly, 42 PB. 3,28 Or. 173, 52-Am.8.R, 
769, 30 L.R.A. 167. 


188, 19 L.R.A. 289 

Va.—Petersburg. v. Petersburg Be- 
ek Mechanics’ Association, 78 Va. 

[a] Charity need not be “purely 
public,” nor even “public,” in the ab- 
sence of a constitutional or statuto- 
ry provision to such effect. Kansas 
Masonic Home v. Board of Com’rs of 
Sedgwick County, 106 P. 1082, 81 Kan. 
859, 26..L..R.A:N-S: 702. 

93. Indianapolis v. Grand Master 
Indiana Grand Lodge, 25 Ind. 518; 
Portland Hibernian Soc. v. Kelly, 42 
P. 3, 28 ‘On, 178,52) Am.S.R. 2769; 30 
L.R.A. 167. 

94. Indianapolis v. Grand Master 
Indiana Grand Lodge, 25 Ind. 518; 
Portland Hibernian Benev. Soc v. 
Kelly, 4a) Pi3,.. 28) Or.) 173.0 ba eA Scr 
769, 30°R. RAS 167: ‘ 

95. Indianapolis v. Grand Master 
Indiana Grand Lodge, 25 Ind. ate 
Portland Hibernian Benev. Soe. 
Kelly, 42 P. 3, 28 Or. 173, 52 AmS.R. 
769, 30 L.R.A. 167. 

96. Horton v. Colorado Springs 
Masonic Bldg. Soc., 173 P. 61, 64 Colo. 
529, L.R.A.1918E 966; Indianapolis v. 
Grand Master Indiana Grand Lodge, 
25 Ind. 518; Hibernian Benev. Soc. v. 
Kelly, 42 P. 3, .28 Or. 173, 52 Am.S.R. 
169, 30° E. R.A. 167; Petersburg v. Pe- 
tersburg Benevy. Mechanics’ Assoc., 78 
Va. 431. 

Sie ar C0. Nee NeW MORK. a bax 
Com’rs, 36 Hun (N.Y.) 311. 

[a] Society for relief of Swiss 
people only.—Peo. v. New York Tax, 
ete., Com’rs, 36 Hun (N.Y.) 311. 

98. Horton vy. Colorado Springs 
Masonic Bldg. Soc., 173 P. 61, 64 Colo. 
529, L.R.A.1918E 966; Kansas Mason- 
ic Home vy. Board of Com’rs of Sedg- 
wick County, 106 P. 1082, 81 Kan. 859, 
26 L.R.A.N.S. 702. 

99. Inhabitants of Gorham v. 
Trustees of the Ministerial Fund in 
Gorham, 82 A. 290, 109 Me. 22; Trus- 
tees of the Greene Foundation y. City 
of Boston, 12 Cush. (Mass.) 54. 

1. Institution as well as property 
exempt see supra § 499 text and notes 


70-73. 
2. Widows’, Home O. F. ve 


etc., 


etc., 
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restricted to a designated class,? and it has been 
held that charitable institutions were exempt al- 
though their benefits were available only to mem- 
bers, or their relatives, of particular religious* or 
Other authorities hold that 
to be exempt as a public or purely public charity an 
institution must offer its benefits to the general or 
indefinite public® and not confine them to privileged 


secular® organizations. 


individuals,’ and under this view 


publie charity is denied to institutions restricting 


Com., 103 S.W. 354, 126 Ky. 386, 31 
Ky.L. 775, 16 L.R.A.N.S. 829. 

3. Preachers’ Aid Society of Ken- 
tucky Annual Conference of M. E. 
Church, South v. Jacobs, 32 S.W.(2d) 
343, 235 Ky. 790, 792; Widows’, etc., 
Home O. F. v. Com., 103 S.W. 354, 358, 
126 Ky. 386, 31 Ky.L. 775, 16 L.R.A. 
N.S. 829 [overr Widows’, etc., Home 
v. Bosworth, 65 S.W. 591, 112 Ky. 200, 
23 Ky.L. 1505]. : 

“We do not believe the convention 
meant to station a taxgatherer at the 
door of the human heart, and thus 
confine charity a prisoner in her own 
home. The convention meant by the 
word ‘purely’ to describe the quality 
of the charity, rather than the means 
by which it is administered, that it 
should be wholly altruistic in the end 
to be attained, and that no private 
or selfish interest should be fostered 
under the guise of charity; but it was 
never meant that, because a charity 
was limited by its terms to objects 
belonging to a certain sect or frater- 
nal order, or color or class, it was a 
private, and not a public, charity. 
The members of the convention were 
wise and practical, and knew that 
men, as a rule, administer their char- 
ity through the organization or or- 
ganizations to which they belong. 
Thus, Catholics will naturally distrib- 
ute their charity through the organ- 
ization of the Catholic Church; Pres- 
byterians through those of the Pres- 
byterian Church; Masons through the 
organization of the Masonic Order, 
etc., etc.” Widows’ and Orphans’ 
Home of Odd Fellows v. Common- 
wealth, supra [quot Preachers’ Aid 
Soc. of Kentucky Annual Conference 
of M. E. Church, South v. Jacobs, su- 


pra]. 

[a] “The word ‘purely’ was meant 
‘to describe the quality of the charity, 
rather than the means by which it is 
administered, that it should be wholly 
altruistic in the end toe be attained, 
and that no private or selfish interest 
Should be fostered under the guise of 
charity; but it was never meant that, 
because a charity was limited by its 
terms to objects belonging to a cer- 
tain sect or fraternal order, or color, 
or class, it was a private, and not a 
public charity.’’” Widows’ and Or- 
phans’ Home of Odd Fellows v. Com- 
monwealth, 103 S.W. 354, 358, 126 Ky. 
386, 16 L.R.A.N.S. 842 [quot.City of 
Houston yv. Scottish Rite Beneyv. Ass’n, 
230 S.W. 978, 981, 111 Tex. 191 (an- 
Swers to certified questions conformed 
to (Civ.App.) 233 S.W. 551)]. 

4 Preachers’ Aid Society of Ken- 
tucky Annual Conference of M. HE. 
Church, South vy. Jacobs, 32 S.W.(2d) 
343, 235 Ky. 790. 

[a] Denominational charity.—A 
corporation organized to secure an en- 
dowment fund for superannuated 
ministers, their widows and infant 
children, of certain denomination, was 
a “purely public charity,’ and hence 
exempt from taxation (Const. § 170). 
Preachers’ Aid Soc. of Kentucky An- 


nual Conference of M. EH, Church, 
South v. Jacobs, 32 S.W.(2d) 3438, 235 
Ky. 790. 

5. Widows’, etc., Home O. F. 


v. 
Com., 103 S.W. 354, 358, 126 Ky. 386, 
31 Ky.L. 775, 16 U.R.A.N.S: 829: 

[a] Reason for this view.—(1) 
“The charities of the various relig- 
ious and fraternal organizations we 


Voris, 41 Pa.Co. 504. 
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cause restricted 


exemption as a 
members of the 


are contemplating may seem, when 
viewed separately and with a narrow 
and atrabilious vision, to be ‘tog 
limited in their ministrations to be 
called public; but, when viewed as 
a whole, the compass of their good 
work is as wide as the circle of human 
suffering, and as universal as the love 
of the heart of man.” Widows’ and 
Orphans’ Home of Odd Fellows of 
Kentucky v. Commonwealth, 103 S.W. 
354, 358, 126 Ky. 386, 31 Ky.L. 775, 16 
L.R.A.N.S. 829. (2) “What good pur- 
pose is subserved in attaching the 
word ‘private’ to the charity of Cath- 
olics for Catholics, Presbyterians for 
Presbyterians, Masons for Masons, or 
Odd Fellows for Odd Fellows? Are 
the poor and helpless of these vari- 
ous bodies and organizations any less 
worthy, or any less a part of the pub- 
lic, because they are also members of 
the particular church or society to 
which they belong? Are not all 
charitable institutions necessarily 
limited to the relief.of only a small 
part of the destitute public? Can any 
one institution administer to the 
wants of all? And, if this be true, 
is it necessary to brand as ‘private’ a 
charity which, by its terms, marks out 
a particular part of the public field 
in which it is to be administered? 
Who would say that an orphan 
asylum endowed for the benefit of 
colored children only was a private 
charity, or that an orphanage for 
destitute white children only was not 
public? And yet the operation of 
each would be exclusive of a large 
portion of the community. Who 
would say that a home for poor and 
aged men was a private charity, or 
a home for poor and aged women was 
not a public charity, although mani- 
festly excluding, the one the female, 
and the other the male, indigent from 
participation in the bounty?’ Wid- 
ows’ and Orphans’ Home of Odd Fel- 
lows of Kentucky v. Commonwealth, 
supra. 

[b] Restriction to widows and 
crphans of members of particular 
fraternal order does not preclude 
exemption of a charitable institution 
as one of ‘purely public charity.’ 
Widows’, etc., Home O. F. v. Com., 103 
S.W. 354, 126 Ky. 386, 31 Ky.L. 775, 16 
L.R.A.N.S. 829. 

6. Bangor v. Rising Virtue Lodge 
No. 10 F. & A. M., 73 Me. 428, 40 Am. 
R. 369; Burd Orphan Asylum vy. Up- 
per Darby School Dist., 90 Pa. 21; 
Donohugh’s Appeal, 86 Pa, 306; 
Friends’ Boarding Home of Bucks 
Quarterly Meeting v. Bucks County 
Com’rs, 80 Pa.Super. 475; Hastings 
v. Long, 11 Pa.Dist. 370; Goeser v. 


Voris, 41 Pa.Co. 504. 


7. Bangor v. Rising Virtue Lodge 
No. 10 F. & A. M., 73 Me. 428, 40 Am. 
R. 369; Burd Orphan Asylum vy. Up- 


per Darby School Dist., 90 Pa. 21; 
Donohugh’s Appeal, 86 Pa. 306: 
Friends’ Boarding Home of Bucks 


Quarterly Meeting v. Bucks County 
Com’rs., 80 Pa.Super. 475; Hastings 
v. Long, 11 Pa.Dist. 370; Goeser v. 
’ And see cases 
infra note 8. 

8. Me.—Bangor y. Rising Virtue 
Lodge No. 10 F. & A. M., 73 Me. 428, 
40 Am.R. 369. 

Minn.—Hennepin County v. Broth-. 
erhood of Gethsemane, 8 N.W. 595, 27 
Minn. 460, 38 Am.R. 298. 


N.J.—Thomson y. Norris, 20 N.J. 


|public 


nO | ae | eee 


[§ 504 


their benefits to members of particular organizations 
and their families,* although an institution 1s none 
the less public because limiting its benefits accord- 
ing to age,® color,’® residence,’* or sex,*” nor be- 


to persons requiring a particular 


type of assistance;t® and the fact that preference 
is given to a certain class will not deprive the char- 
ity of its purely public character if the general pub- 
lic is admitted as vacancies occur with respect to 


favored class.14 


Eq. 489. 

Ohio.—Mitchell v. Franklin County, 
25 OhioSt. 143. ‘ 

Pa.—Philadelphia v. Pennsylvania 
Masonic Home, 28 A. 954, 160 Pa. 572, 
40 Am.S.R. ‘736, 28 L.R.A. 545; Dela- 
ware County Inst. v. Delaware Coun- 
ty, 94 Pa. 168; Burd Orphan Asylum 
v. Upper Darby. School Dist., 90 Pa. 
21; Donohugh’s Appeal, 86 Pa. 306; 
Swift v. Easton Beneficial Soc., 73 Pa. 
362; Babb v. Reed, 5 Rawle 151, 28 
Am.D. 650; Friends’ Boarding Home 
of Bucks Quarterly Meeting v. Bucks™ 
County Com’rs, 80 Pa.Super. 475. 

[a] Institute of science, maintain- 
ing a library and museum, the bene-, 
fits of which are restricted to mem- 
bers, except upon conditions prescrib- 
ed by a board of managers, is not a 
charity. Delaware County 
Inst. of Science v. Delaware County, 
94 Pa. 163. 

[b] Religious sect.—(1) A home 
for aged persons, the charter of which 
declares its object to be to provide 
“a home for aged and infirm Friends 
and Friendly people of limited means” 
is not a “purely public charity,” 
which under the constitution of Penn- 
sylvania and the statutes can be re- 
lieved from taxation. Friends’ Board- 
ing Home of Bucks Quarterly Meeting 
v. Bucks County Com’rs, 80 Pa.Super. 
475. (2) The fact that the charter 
provisions have been disregarded in 
the actual management of the home 
does not affect or alter the scope of 
its charities nor affect its liability 
for taxation. Friends’ Boarding 
Home of Bucks Quarterly Meeting v. 
Bucks County Com’rs, supra. 

9. Burd Orphan Asylum v. Up- 
per Darby School Dist., 90 Pa. 21. 

Ere Hastings vy. Long, 11 Pa.Dist. 

_[a]| Home for white women in in- 
digent circumstances is one of pure- 
ly public charity. Hastings v. Long, 
11 Pa.Dist. 370. 

11. Burd Orphan Asylum v. Upper 
Darby School Dist., 90 Pa. 21. 

[a] “A charity for the poor of a 
parish or township is public.” Burd 
Orphan  Asylum_ v. Upper Darby 
School Dist., 90 Pa. 21, 29. } 

12. Burd Orphan Asylum v. Up- 
per Darby School Dist., supra; Dono- 
hugh’s Appeal, 86 Pa, 306; Hastings 
v. Long, 11 Pa.Dist. 370. 

13. Burd Orphan Asylum y, Upper 
Darby School Dist., 90 Pa. 21; Dono- 
hugh’s Appeal, 86 Pa. 306; Hastings 
v. Long, 11 Pa.Dist. 370. 

[a] Asylum limited to blind would 
be a purely public charity if all blind 
people were admissible, but not if ad- 
mission were restricted to the blind 
of a particular beneficial association. 
Burd Orphan Asylum v. Upper Darby 
School Dist., 90 Pa. 21. 

14. Burd Orphan Asylum v. Upper 
Darby School Dist., supra; In re 
Foulke, 26 Pa.Co. 561; Academy of 
Protestant Episcopal Church v. Hunt- 
er, 4 Pa.Co. 66. 

[a] Asylum for “white female 
orphan children,” with’ preference 
given. to those baptized in the com- 
munion of the Episcopal church is a 
purely public charity because open 
to all after preference to Episcopali- 
ans, and it may be further held, al- 
though not necessary to the deci- 
sion, that limitation according to 
religious affiliation does not deprive 
a charity of its public character. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


— 


re 


§§ 504-505] 


That its funds are used to relieve recipients in 
their own homes, instead of in the institution itself, 
does not deprive the institution of its status as a 
purely public charity.1® 

[§ 505] (5) Charitable or Benevolent Purpose— 
(a) In General. To be entitled to exemption an in- 
stitution must be purely charitable and, where its 
primary purpose is other than charitable and its 
charitable activities are subordinate and inciden- 
tal, it is not entitled to exemption as a charitable 
or benevolent institution.1*® Conversely, and in the 
absence of contrary statute, where the primary pur- 
pose and activity of an institution is charitable or 
benevolent, the fact that it has incidental or secon- 
dary purposes and activities of a noncharitable 
character will not deprive it of the right to exemp- 
tion.17 Under laws exempting institutions “used 
exclusively for. charitable purposes,” an organiza- 
tion engaged to some extent in club and social ac- 
tivities is not entitled to exemption.1§ 

“Charitable,”1° as used in laws providing for ex- 
emption of property used for charitable purposes, 
should be given a fair and reasonable interpreta- 
tion,”° and means intended for charity.2!_ Its mean- 
ing should, however, be restricted to objective char- 
ity, such as alleviation of suffering and practical 
philanthropy,?? and will not include mere subjective 
charity, such as the inculeation of charitable ideas.?3 


Burd Orphan Asylum v. Upper Darby ,L.R. 1020. 
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“Charitable?* purposes,” as used in laws exempt- 
ing from tax property used therefor, have been de- 
fined as eleemosynary purposes.?° 

“Charity,” as used in tax exemption statutes, 
is not restricted to the relief of the sick or indigent, 
but extends to other forms of philanthropy or pub- 
lic beneficence,?* such as practical enterprises for 
the good of humanity operated at moderate cost 
to the beneficiaries,?® or enterprises operated for 
the general improvement and happiness of man- 
kind.?° 

“Benevolent,”°° as used in tax exemption stat- 
utes, 1s a word of very broad and general import,?* 
includes “charitable,’’?? but is not necessarily syn- 
onymous therewith,?* and has been said to be of 
broader significance,?4 although other authority has 
construed it as synonymous with “charitable.”°> In 
determining the meaning of “benevolent” in stat- 
utes exempting benevolent societies from taxation, 
the courts will presume that such term was used 
by the legislature in the same sense in which it is 
employed in other kindred statutes,?® not merely 
in statutes on the same subject, but in statutes on 
cognate subjects,?* and the meaning of “benevo- 
lent,” as used in statutes relative to inéorporation 
of benevolent societies, has been held controlling as 
to its meaning in statutes providing for exemption 
of benevolent societies from taxation.?8 


28. Inre Y. M.C. A. Ass’n Assess- 


School Dist., 90 Pa. 21. 

15. Preachers’ Aid Society of Ken- 
tucky Annual Conference of M. E. 
Church, South v. Jacobs, 32 S.W.(2d) 
343, 2385 Ky. 790. 

{a] “There is no practical dis- 
tinction between a fund to provide a 
home in which the widows and 
orphans of a certain class are sup- 
ported and a fund to provide for the 
support of the widows and orphans of 
another class in the home where they 
are. The same is: true as to men who 
are poor and old or disabled, One is 
a purely public charity no Jess than 
the other. Each relieves the public 
of part of the public burden.” 
Preachers’ Aid Society of Kentucky 
Annual Conference of M. EK. Church, 
South v. Jacobs, 32 S.W.(2d) 343, 235 
Ky. 790, 793. 

16. Bangor v. Rising Virtue Lodge 
No. 10 F. & A. M., 73 Me. 428, 40 Am. 
R. 369; Appeal of Scottish Rite Bldg. 
Co., 182 N.W. 574, 106 Neb. 95, 17-A. 
L.R. 1020. 

17. Ferry Beach Park Ass’n of 
Universalists v. City of Saco, 142 A. 
65, 127 Me. 136. 

18. Wilson v. Licking Aerie No. 
387, F. O. E., 135 N.E. 545, 104 Ohio 


i 

[a] MIlustration.—An organization 
which used its property for clubroom 

and lodgeroom purposes and social 
' gatherings, and which maintained 
recreation and reading rooms for the 
use of its members and their friends, 
but which devoted its income from 
dues to payment of sick and death 
benefits and for payment of overhead 
expenses, such as salary of a phy- 
sician who rendered services free of 
charge to the members, but maintain- 
ed a social fund derived from enter- 
tainments and donations used for pub- 
lic and charitable donations, was not 
an institution “used exclusively for 
charitable purposes” within Const. 
art 12 § 2, authorizing exemption of 
such institution from taxation. Wil- 
son v. Licking Aerie No. 387, F. O. E., 
135 N.E. 545, 104 OhioSt. 137. 


19. “Charitable” 11 C.J. p 296. 

20. Inre Y. M.C. A. Ass’n Assess- 
ment, 182 N.W. 593, 106 Neb. 105, 34 
A.U.R. 1060. 

21. Mason v. Zimmerman, 106 P. 
1005, 81 Kan. 799. 


22. Appeal of Scottish Rite Bldg. 
Co., 182 N.W. 574, 106 Neb. 95, 17 A. 


23. Appeal of Scottish Rite Bldg. 
Co., Supra. 

[a] Teaching ethical doctrines is 
not performing a “charitable purpose” 
within the meaning of laws exempt- 
ing from taxation property devoted 
to “charitable purposes.” Appeal of 
Scottish Rite Bldg. Co., 182 N.W. 574, 
106 Neb. 95, 17 A.L.R. 1020. 

24. “Charitable purposes” 
Charities § 18 et seq. 

25. Patterson Y. M. C. A. v. Pat- 
terson, 39 A. 655, 61 N.J.Law 420 
[aff 45 A. 1092, 64 N.J.Law 361). 

“Charitable purposes are eleemosy- 
nary purposes, purposes connected 
with the distribution of charity,—i. e. 
of aid to the needy.” Patterson Y. M. 
Cc. A. v. Patterson, supra. 


see 


Mah nape lite ies’ bert see Chari- 
ties = 
27. I1l.—School of Domestic Arts 


and Science v. Carr, 153 N.E. 669, 322 
Ill. 562; Peo. v. Thomas Walters 
Chapter of Daughters of American 
Revolution, 142 N.E. 566, 311 Ill. 304; 
Congregational Sunday School & Pub- 
lishing Soe. v. Board of Review, 125 
N.E. 7, 290 Ill. 108. 

La.—New Orleans v. 
Soc., 10 La.Ann, 282. 

Mass.—Little v. City of Newbury- 
port, 96 N.E. 1032, 210 Mass. 414, Ann. 
Cas.1912D 425; Balch v. Atty.-Gen., 
54 N.E, 490, 174 Mass. 144. 

Mo.—State v. Academy of Science, 
13 Mo.App. 213. 

Neb.—In re Y. M. C. A. Ass’n As- 
sessment, 182 N.W. 593, 106 Neb. 105, 
34 A.L.R. 1060. : 

Ohio.—Gerke v. Purcell, 25 OhioSt. 
229; Cincinnati Gymnasium & Athle- 
tie Club v. Edmondson, 13 OhioN.P.N. 
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Ss. | 

Pa.—Donohugh’s Appeal, 86 Pa. 
312; Central Pennsylvania Bible Con- 
ference Soc. v. Union County, 24 Pa. 
Dist. 392. 

“Charity, in the legal sense, is not 
confined to mere almsgiving or the 
relief of poverty and distress, but has 
a wider signification, which embraces 
the improvement and promotion of 
the happiness of man.” Congrega- 
tional Sunday School & Publishing 
Soc. v. Board of Review, 125 N.E. 7, 9, 
290 Ill. 108. 

[a] Charity has also been defined 
as “a gift to promote the welfare of 
others in need.”” Mason v. Zimmer- 
man, 106 P. 1005, 81 Kan. 799. 


Mechanics’ 


ment, 182 N.W. 593, 106 Neb. 105, 34 
A.L.R. 1060. 

29. Peo. v. Thomas Walters Chap- 
ter of Daughters of American Revolu- 
tion, 142 N.E. 566, 311 Ill. 304; Little 
v. City of Newburyport, 96 N.E. 1032, 
210 Mass. 414, Ann.Cas.1912D 425. 

“Particular institutions” as chari- 
table see infra § 522, and passim in- 
fra §§ 572-618. 

30. ‘Benevolent’ 7 C.J. p 1140 et 


eq. 

31. Northwestern Pub. House v. 
City of Milwaukee, 188 N.W. 636, 177 
Wis. 401. 

32. Dakota Lodge No. 1, I. O. O. F. 
v. Yankton County, (S.D.) 228 N.W. 
238 [reh adhering to 223 N.W. 330, 54 


Ss 


rS.D. 402]. 


33. Webster Apartments v. City of 
New York, 193 N.Y.S. 650, 118 Misc. 
91; Dakota Lodge No. 1, I. O. O. F. 
v. Yankton County, (S.D.) 228 N.W. 
238 [reh adhering to 223 N.W. 330, 54 
S.D. 402]. Compare Bangor vy. Rising 
Virtue Lodge No. 10 F. & A, M., 73 
Me, 428, 433, 434, 40 Am.R. 369 (to 
effect that “benevolent,” when used in 
connection with “charitable” in a tax 
exemption statute, “is to be regarded 
as synonymous with it and as defining 
and limiting the nature of the charity 
pees and infra text and note 


[a] Recipients of “benevolence” 
need not be cbjects of charity.—A cor- 
poration, on a claim for exemption 
from taxation under Tax L. § 4 (7), 
need not show that the recipients of 
its benevolence are persons in need of 
assistance and proven objects of char- 
ity, as to restrict the meaning of the 
word “benevolent,” as used in the tax 
law, to such a purpose would be con- 
trary to legislative intent and pub- 
lic policy. Webster Apartments v. 
City of New York, 193 N.Y.S. 650, 118 
Misc, 91. 

34. Dakota Lodge No. 1, I. 0. O. F. 
v. Yankton County,: (S.D.) 228 N.wW. 
238 [reh adhering to 223 N.W. 330, 54 

Zimmerman, 


S.D. 402] 

35. Mason v. 106 P. 
1005, 81 Kan. 799. 

36. Dakota Lodge No. 1, I. O. O. F., 
v. Yankton County, 228 N.W. 238 [reh 
adhering to 223 N.W. 330, 54 S.D. 
402] 


37. Dakota Lodge No. 1,I. O. O. F. 
vy. Yankton County, supra. 
38. Dakota Lodge No. 1, I. 0. 0. F. 


456. [61 C.J.] 


“Beneficent,” as used in tax exemption statutes, 
has been construed as synonymous with “charita- 
ble.’””2° 

[§ 506] (b) Receipt of Revenue. To be charita- 
ble and benevolent, an institution should be operat- 
ed without any element of private profit.4? But if 
an institution is essentially a public charity, free 
from the element of private or corporate gain, its 
character as such is not affected by the fact that it 
receives some revenue from the recipients of its 
bounty, which is devoted to the maintenance of the 
institution or purposes of its charity.*? 

[§ 507] (c) Payment of Employees. Payment of 
compensation to its employees does not deprive an 
institution of its charitable character under tax ex- 
emption laws.*? 

[§ 508] c. Character and Extent of Property. 
Both under laws broadly exempting all property 
belonging to a charitable or benevolent institution,** 
and under laws exempting all property used exclu- 
sively for charitable or benevolent purposes,** prop- 
erty falling within the designation of that exempted 
is entitled to exemption regardless of its character, 
value, or extent. Under statutes broadly exempt- 
ing “property” belonging to institutions of publie 
charity, all personal property is exempted.*® Under 
statutes exempting from taxation real property nec- 
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essary for the location and convenience of buildings 
of benevolent or fraternal associations not exceed- 
ing a specified acreage, the exemption applies as to 
each separate taxing district within the state.*® 

Interest in income of trust fund is “property” 
within the meaning of statutes exempting from 
taxation personal property of charitable or beney- 
olent institutions.** : 

If statute limits the amount of property which the 
institution may hold, or as to which it shall be ex- 
empt, any property owned; in excess of that limit, is 
subject to taxation.*® 

[§ 509] d. Location of Property. Under laws 
broadly exempting all property of charitable and 
benevolent institutions, property owned by such in- 
stitutions is entitled to exemption irrespective of 
its location,*® although under statutes of a less com- 
prehensive character exemption has been denied 
with respect to land in another county.®° 

Contiguity of property.°1 Under statutes exempt- 
ing from taxation all institutions of benevolence or 
charity “with the grounds thereto annexed and nec- 
essary for the occupancy and enjoyment of the 
same,” grounds used by the institutions but not 
contiguous to its main buildings are exempt.®? 

[§ 510] e. Ownership of Property®*—(1) In Gen- 
eral. Under statutory or constitutional provisions 


v. Yankton County, supra. 

[a] Society deemed benevolent for 
purposes of incorporation is entitled 
to exemption from tax as a benevo- 
lent society within the meaning of the 
tax exemption statute. Dakota Lodge 
No. 1, I. O. O: F. v. Yankton County, 
(S.D.) 228 N.W. 238 [reh adhering to 
223 N.W. 330, 54 S.D. 402]. 

39. School of Domestic Arts and 
Science v. Carr, 153 N.E. 669, 322 Ill. 
562; Peo. v, Thomas Walters Chapter 
of Daughters of American Revolution, 
142 N.E. 566, 311 Ill. 304. Compare 
supra text and note 33. 

40. Congregational Sunday School 
& Publishing Soc. v. Board of Review, 
125.N.E. 7, 10,290) Tl. 108. 

{a] “he princinal and distinctive 
features of a charitable organization 


are that it has no capital stock and no. 


provision for making dividends or 
profits, but derives its funds mainly 
from public and private charity, and 
holds them in trust for the objects 
and purposes expressed in its char- 
ter. In other words, the test wheth- 
er an enterprise is charitable is 
whether it exists to carry out a pur- 
pose recognized in law as charitable. 
or whether it is maintained for gain, 
profit, or private advantage.” Con- 
gregational Sunday School & Publish- 
ing Soc. v. Board of Review, 125 N.E. 
ToelOne 200 TIT. 108. 

[b] It is not use to be made of 
profits, but nature of business done, 
that is to be considered in deciding 
the question of liability of property 
of charitable institutions to taxation. 
Congregational Sunday School & Pub- 
lishing Soc. v. Board of Review, 125 
Ne Eetpeo 0 lie 108. 

41. Jll—School of Domestic Arts 
and Science v. Carr, 153 N.H. 669, 322 
Til. 562; Congregational Sunday 
School & Publishing Soc. v. Board of 
Review, 125 N.E. 7, 290 Ill. 108. 

Neb.—In re Young Men’s Christian 
Ass’n Assessment, 182 N.W. 593, 106 
Neb. 105, 34 A.L.R. 1060. 

N.J.—Denville Tp. v. 
Sanitarium, 98 A. 254, 
293. 

N.Y.—In re Vassar, 27 
ING ee © hs 

Pa.—Philadelphia v. 
Christian Assoc., 17 A. 475, 125 Pa. 
572; Academy of Protestant Episco- 
pal Church v. Hunter, 4 Pa.Co. 66. 

Va.—Commonwealth v. Lynchburg 


St. Francis 
89 N.J.Law 


N.E. 394, 127 


Women’s 


Young Men’s Christian Ass’n, 80 S.E. 
589, 115 Va. 745, 50 L.R.A.N.S. 1197. 
“An institution does not lose its 
charitable character, and consequent 
exemption from taxation, by reason 
of the fact that those recipients of 
its benefits who are able to pay are 
required to do so, where no profit is 
made by the institution and _ the 
amounts so received are applied in 
furthering its charitable purposes, 
and those benefits are refused to none 
on account of inability to pay there- 
for.” Congregational Sunday School 
& Publishing Soc. v. Board of Review, 
225) N.E. ut, 105 (290-111) 108.. “Tovsame 
effect School of Domestic Arts and 
Science v. Carr, 153 N.E. 669, 671, 322 
Til. 562. r 
ane of property see infra §§ 513- 


42, Yates v. Board of Review of 
Will County, 144 N.E. 1, 2, 312 111. 
367; Paterson Rescue Mission vy. 
High, 44 A. 974, 64 N.J.Law 116. 

“The employees of a charitable in- 

stitution are not compelled to per- 
form free services in order that the 
institution may be charitable. If that 
were true, charitable institutions 
could not employ janitors or other 
persons to do services for them of 
any kind without the danger of los- 
ing their character as charitable in- 
stitutions.” Yates v. Board of Re- 
view of Will County, supra. 
_ [a]. Payment of salary to super- 
intendent and his assistants does not 
destroy its character as a _ public 
charity so as to subject it to taxa- 
tion. Paterson Rescue Mission v. 
High, 44 A. 974, 64 N.J.Law 116. 

43. In re Dakota Wesleyan Uni- 
versity, 202 N.W. 284, 48 S.D. 84 [den 
reh 201 N.W. 524, 47 S.D. 618]. 

44. Kansas Masonic Home vy. 
Board of Com’rs of Sedgwick County, 
106 P. 1082, 81 Kan. 859, 26 L.R.A.N.S. 
702; In re Dakota Wesleyan Univer- 
sity, 202 N.W. 284, 48 S.D. 84 [den reh 
201 N.W. 524, 47 S.D. 618]. 

45. Myers vy. Benjamin Rose In- 
stitute, 110 N.H. 929, 92 OhioSt. 238. 

[a] Including endowment funds 
which, with the income, are devoted 
solely to their support. Myers vy. 
Benjamin Rose Institute, 110 N.E. 
329, 92 OhioSt, 238. y 

46. State v. Richardson, 222 N.Ww. 
222, 197 Wis. 390. 

[a] Ten acre imitation on exemp- 


te 


tion means that benevolent associa- 
tion may secure exemption up to ten 
acres in each taxing district. State 
POT a te aba 222 N.W. 222, 197 Wis. 


47. Watson v. City of, Boston, 95 
N.E. 302, 209 Mass. 18. 

[a] MTllustration.—The interest of 
a benevolent or charitable institution 
as beneficiary of income of a trust 
fund is property, and exempt under 
Rev. L. c 12 § 5 cl 3, exempting the 
personal property of such institutions 
from taxation, unaffected by the pro- 
vision by clause 5 of section 23 that, 
with certain exceptions, personal 
property held by a trustee to pay the 
income to another shall be assessed 
to the trustee. Watson vy. City of 
Boston, 95 N.E. 302, 209 Mass. 18. 

48. Children’s Seashore House v. 
Atlantic City, 53 A. 399, 68 N.J.Law 
385, 59 L.R.A. 947. 

49. In re Dakota Wesleyan Uni- 
versity, 202 N.W. 284, 48 S.D. 84 
[den reh 201 N.W. 524, 47 S.D. 618]. 

50. Delaware County v. Sisters of 
St. Francis, 2 Del.Co. (Pa.) 149. 
aoa Adjacent grounds see infra § 

52. National Farm School v. 
Com’rs of Bucks County, 87 Pa.Super. 
231, 234. 

“Nor can we sustain the legal con- 
clusion of the learned judge that the 
Hibbs and Ott'farms are not entitled 
to exemption from taxation, because 
they are not grounds annexed to the 
institution. The words ‘with the 
ground thereto annexed’ in the Act of 
1921, supra, are not a new phrase in 
our legislation on the subject of the 
exemption of certain property from 
taxation. The same phrase was used 
in the Act of April 16, 1838, P. L. 525, 
and in the Act of May 14, 1874, P. L. 
158. It should be observed that in 
both of these acts, as in the Act of 
1921, the provision is not that the 
buildings of certain institutions with 
the grounds thereto annexed shall be 
exempted, but the exemption is of the 
institution with the grounds thereto 
annexed. There is no provision that 
all of the grounds upon which all of 
the buildings are erected must be 
contiguous.” National Farm School 
v. Commissioners of Bucks County, 
supra. 

53. Affecting character of institu- 
tion see supra § 501. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 510-512] 


exempting from taxation property of, or belonging 
to, charitable and benevolent institutions, it is nec- 
essary, to exemption of particular property, that the 
ownership and use of it should combine; that is, 
property occupied and used by a charitable institu- 
tion is not exempt if a third person owns it.>4 
Where, however, the laws exempt property used for 
charitable and benevolent purposes, without refer- 
ence to ownership, property so used is exempt ir- 
respective of its ownership by private persons or 
noncharitable organizations,®®> and this rule has 
been applied under laws exempting institutions of 
purely public charity where the “institution” was 
eonsidered property rather than an organization,®® 
although exemption in such cases will be granted 
only in so far as actual charitable use of the prop- 
erty 1s shown.®* Under constitutional and statu- 
tory provisions for exemption of property belong- 
ing to institutions used exclusively for charitable 
purposes, it would seem that ownership of the prop- 
erty by the institution is essential to exemption.®§ 

Under charter exemption®® relieving from taxa- 
tion all property “held by” a charitable corporation, 
all property owned by such corporation is exempt 
from taxation,®® including property owned but not 
occupied by the ecorporation.*t 


{[§ 511] (2) Property Held in Trust; Property 
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of Decedent’s Estates. Property held in trust for 
charitable purposes may be exempt from tax under 
exemption statutes.°? Where title to property of 
a decedent’s estate left to charity is, pending dis-' 
tribution, in executors and trustees appointed under 
the will, and not in the charitable institution, it is 
not exempt from taxation as property owned by a 
charitable institution.®* But where title to the prop- 
erty vests in the charitable institution upon dece~ 
dent’s death it is exempt from taxation during the 
period of administration,®* and an undivided one- 
half interest in property of a decedent belonging to 
a charitable institution is exempt from taxation.®® 

Where charitable institution is regarded as ben- 
eficial owner of property held in trust for it, the 
property has been held exempt from tax.®® 

Although charged with payment of annuity, prop- 
erty devised to a charitable institution has been held 
tax exempt.®7 

[§ 512] f. Occupation of Property. Under stat- 
utes exempting from taxation property occupied 
by a-charitable institution, land held by it on which 
construction. of its buildings is in process has been 
held so far “occupied” as to warrant exemption,*® 
although the mere fact that the institution intends 
at some indefinite future time to occupy land will 


54 Laurent v. Muscatine, 13 N.[ership which decides the question” of} der Burns’ St. Annot. (1926) § 14037 
W. 409, 59 Iowa 404; Bates v. Sharon, | exemption). And see infra this|cl 14,,and hence assessment against 
56 N.E. 586, 175 Mass. 293; Engstad|note [a]. life tenant under §§ 14072, 14076 was 
v. Grand Forks County, 84 N.W. 577, [a] Ownership shown.—Property | improper). 

10 N.D. 54; Humphries v.: Little Sis-}] conveyed to a welfare federation, sub- “The exemption from _ taxation 


ters of the Poor, 29 OhioSt. 201. 
{a] Property owned by individual 


ject to grantee’s option to repurchase 
for nominal consideration, 


claimed by the executor upon the 


was ex-}] ground that the property sought to 


“cannot, within the meaning of a stat- 
ute exempting property “belonging 
to institutions of purely public cher- 
ity,” be exempted from taxation, and 
this is true despite the fact that the 
property was used for charitable pur- 
poses by an institution of purely pub- 
lic charity. Engstad v. Grand Forks 
County, 84 N.W. 577, 10 N.D. 54. 

55. Ark.—Grand Lodge F. & A. M. 
v. Taylor, 226 S.W. 129, 146 Ark. 316. 

Colo.—Board of County Com’rs of 
Chaffee County v. Denver & R. G. R. 
Co. Employees’ Relief Association, 
- P. 850; 70 Colo.°592, 22: A.L.R. 
902. 

Kan.—Kansas Masonic Home v. 
Board of Com’rs of Sedgwick County, 
106 P. 1082, 81 Kan. 859, 26 L.R.A. 
N.S. 702. 

Ky.—Merrick Lodge, No. 31, I. O. O. 
F. v. City of Lexington, 194 S.W. 92, 
ETRY e275: 

N.J.—Banecroft v. Magill, 55 A. 103, 
69 N.J.Law 589; Presbyterian Relief 
Bd., ete., v. Fisher, 52 A. 228, 68 N. 
J.Law 143; Litz v. Johnston, 46 A. 
776, 69 N.J.Law 1869. 

[a] Bent free.—Under a statute 
exempting from taxation the build- 
ings and land used by incorporated 
charitable institutions, unless the 
owner receives rent therefrom, land 
used for such purposes without pay- 
ment of rent is exempt regardless of 
its ownership. Bancroft v. Magill, 55 
A. 108, 69 N.J.Law 589. 

56. Academy of Richmond Coun- 
ty v. Bohler, 7 S.E. 633, 80 Ga. 159. 

57. Presbyterian Relief Board v. 
Fisher, 52 A. 228, 68 N.J.Law 143. 

58. See Zangerle v. State, 154 N.E. 
709, 711, 120 OhioSt. 139 (where no 
authoritative opinion was filed owing 
to disagreement of the judges as to 
the grounds upon which judgment al- 
lowing exemption should be based, 
but where it is stated in the concur- 
ring opinion of Judge Day that ‘““Own- 
ership and use for charitable pur- 
poses must coincide’’). Compare 
Jones v. Conn, 155 N.E. 791, 793, 116 
OhioSt. 1 (where ownership was not 
in issue, but the court said “It is the 
use of the property and not the own- 


empt from taxation while used by the 
federation for charitable purposes. 
Zangerle v. State, 165 N.E. 709, 120 
OhioSt. 139. : 


59. Generally see supra §§ 467- 
OS ; 
60. Chicago Home for Girls v. 


Carr, 133 N.B. 344, 300 Ill. 478. 

61. Chicago Home for Girls v. 
Carr, supra. ‘ 

[a] Tlustration.—Where a charter 
of a charitable corporation exempted 
from taxation property “held by, or 
for the use of, or occupied by,” the 
corporation, in view of a provision in 
the charter just previous to the ex- 
emption clause that the corporation 
may receive, take, and hold, either by 
gift, purchase, devise, bequest, or oth- 
erwise, any real estate or personal 
property, whether . be- 
queathed or conveyed directly to said 
corporation or to any of its officers,” 
the exemption is’ of all property 
owned by the corporation, as well as 
of that held by its officers for its pur- 
poses. Chicago Home for Girls v. 
Carr, 133 N.E. 344, 300 Ill. 478. 

62. Horn & Hardart Baking Co.’s 
Petition, 6 Pa.Dist.&Co. 748; Boyce v. 
Sumner, 124 A. 853, 97 Vt. 473. 

[a] Under statutes exempting 
grants for charitable uses, the resid- 
uary estate of a decedent given by 
will for the use of a designated char- 
itable institution is exempt from tax. 
per v. Sumner, 124 A. 853, 97 Vt. 

133 ; 

63. Latta v. Jenkins, 156 S.E. 857, 
200 N.C. 255; Hastings Tax Collector 
vy. Long, 11 Pa.Dist. 370; Common- 
wealth v. Williams’ Ex’r, 47 S.E. 867, 
871, 102 Va. 778. Compare Mehne vy. 
Dillon, (Ind.App.) 151 N.E. 143 (hold- 
ing that where a decedent’s will au- 
thorized net proceeds of products of 
farm, not needed in its conduct, to be 
used by church for the education of 
young and dependent persons select- 
ed by it, seeking education for the 
ministry, and for the support of mis- 
sions and relief of distresSed worthy 
poor, there was a gift of remainder in 
fee for educational and charitable 
purposes, exempt from taxation un- 


be taxed belongs to the Sweet Briar 
Institute, a charitable institution, is 
without merit. Until the estate is ad- 
ministered, it is assessed for taxa- 
tion in the name of the executor. Un- 
til the estate was administered, and 
the legacy paid to the Sweet Briar 
Institute in due course of administra- 
tion, it could not be known that it 
would receive anything under this 
bequest.” Commonwealth v. Wil- 
liams’ Ex’r, supra. 

64. People v. Wells, 71 N.E. 1126, 
DT DEN YER 25 7 

65. Central Bank & Trust Co. v. 
Board of Com’rs of Yancey County, 
143°S.E. 252; 195: N:C. 678. 

[a] Notes held by commissioners 
appointed to carry out consent judg- 
ment dividing the estate of a decedent 
equally among heirs and charities 
really belonged to the heirs’ and 
charitable institutions, and the com- 
missioners for partition held the 
notes in such capacity rather than 
as administrators, so that the un- 
divided one-half interest of the chari- 
ties was presently owned by them and 
exempt from taxation. Central Bank 
& Trust Co. vy. Board of Com’rs of 
Yancey County, 143 S.E. 252, 195 N. 
C. 678. 

66. Trustees of New Castle Com- 
mon v. Megginson, 77 A.-565, 24 Del. 
361, Ann.Cas.1914A 1207; Norton v. 
Louisville, 82 S.W. 621, 118 Ky. 836, 
26 Ky.L. 846. 

[a] TWustration.—‘‘Where a stat- 
ute exempts from taxation property 
‘belonging to any corporation for 
charitable uses,’ property donated to 
trustees for a charitable use, and 
afterwards vested in a corporation 
enacted by special act to administer 
that particular trust, is property be- 
longing to a corporation for charita- 
ble uses, and is exempt from taxa- 
tion.” Trustees of New Castle Com- 
mon v. Megginson, 77 A. 565, 24 Del. 
361, Ann.Cas.1914A 1207. 

67. State v. Watkins, 121 N.W. 
390, 108 Minn. 114. 

68. New England Hospital v. Bos- 
ton, 113 Mass. 518; House of Refuge 
v. Smith, 21 A. '353, 140 Pa. 387, 
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not exempt such land from taxation,*® and where 
the exemption is expressly restricted to lands “ac- 
tually” oceupied, vacant land purchased for a build- 
ing site has been denied exemption.*° Under stat- 
utes exempting real estate of charitable corpora- 
tions “owned and occupied by them or their' officers 
for the purpose for which they are incorporated,” 
the word “occupied” is used in its natural sense to 
import an actual occupation’! and is not synony- 
mous with “used” or “appropriated,”*? and where 
realty of such a corporation is actually occupied 
by others, it is not exempt from taxation.’* ‘In other 
words, the institution is not entitled to exemption 
with respect to property owned by it. but not oe- 
cupied for charitable purposes;** and in determin- 
ing whether the property is occupied within the stat- 
utory requirements the courts will consider the ex- 
tent of use*® and nature of occupation.’® 

Adjacent grounds.** Under laws exempting from 
taxation real property actually oceupied for the 
purpose for which a charitable institution was in- 
corporated, exemption extends not only to a building 
of such institution and the ground covered thereby‘ *® 
but also to land adjacent thereto and used directly 
for such purposes.*® 

[§ 513] g. Use of Property—(1) In General. 
Under statutes broadly exempting from taxation all 
property belonging to charitable or benevolent in- 
stitutions, such property is entitled to exemption 
regardless of the purposes for which it is used.®° 
Where, however, the statute in some form refers to 
charitable use of the property in the grant of ex- 
emption, such use is a prerequisite to exemption 
from taxation.®? 

Under laws exempting property used for chari- 
table purposes, the use made of the property is the 

69. Enaut v. McGuire, 36 La.Ann. 


804, 51 Am.R. 14; Boston Soc. Re- 
demptorist Fathers v. Boston, 129 


warding of 


Mass. 178; Montana Catholic Mis-} EB. 712, 713, 225 Mass. 418. 
sions v. Lewis, etc., County, 35 P. 2, 77. 

13 Mont. 559, 22 L.R.A. 684; Chil-| supra § 509. 

dren’s Seashore House v. Atlantic 78. 


City, 53 A. 399, 68 N.J.Law 385, 59 L. 
R.A. 947. c ¥ 
70. Young Women’s Christian As- 


TAXATION ; 


its beneficent objects.” 
Babcock v. Leopold Morse Home for 
Infirm Hebrews & Orphanage, 114 N. 


Grounds not contiguous see 


Hennepin County v. Brother- 
hood of Gethsemane, 8 N. 
Minn. 460; 38 Am.R. 298; Corporation 
of Sisters of Mercy v. Lane County, 


[§§ 512-513 


sole test of exemption,®? and where property is not 
used for such purposes it will not be exempt al- 
though intended for future use of a charitable char- 
acter,** or owned by a-charitable institution.** Un- 
der constitutional and statutory provisions for ex- 
emption of property used exclusively for charitable 
purposes, the test of whether property is so used 
is the use to which the property is in fact dedicat- 
ed,8> and such “use” has been held a question of 
fact.86 Under constitutional and statutory provi- 
sions for exemption from taxation of property “used 
exclusively for schools, religious . . . and char- 
itable purposesy’ the use to which property is put 
is the criterion by which to determine whether it 
is exempt from taxation,’? and, in determining the 
use of the property as religious or charitable, it has 
been held first necessary to determine whether the 
association seeking exemption is religious or chari- 
table not only in its aims and purposes®® but also 
in what it actually does to carry out such purposes.*? 

Under laws exempting property owned by chari- 
table institutions and used for charitable purposes, 
ownership is not the sole test of exemption,®° but use 
is the dominant factor®! or criterion®? upon which 
exemption is based, and property held by such in- 
stitutions is not exempt unless used for charitable 
purposes.®* Under statutes exempting from taxa- 
tion real property of a corporation organized exclu- 
sively for charitable or benevolent purposes and’ 
used exclusively for carrying out thereon one or more 
of such purposes, the test of exemption is whether 
the property is used exclusively for carrying out 
thereupon one or more of the purposes of the in-. 
stitution’s incorporation,®* and to be exempt it is 
essential that the property be in use®® and be used 


erty for public charity,” and if the 
property is not used as specified, this 
fact alone will preclude exemption. 
Grand Lodge F. & A. M. v. Taylor, 226 
S.W. 129, 146 Ark. 316. 

é 85. Southwestern Osteonathic 
Sanitarium v. Davis, 242 P. 1033, 115 
Okl. 296; Beta Theta Pi Corporation 
v. Board of County Commissioners of 
Cleveland, 234 P. 354, 108 Okl. 78. 


W. 595, 27 


a a | eee 


soc. v. Spencer, 29 OhioCir.Ct. 249. 

71. Charlesbank Homes v. City of 
Boston, 105 N.E. 459, 218 Mass. 14. 

72. Charlesbank Homes v. City of 
Boston, supra. 

73. Charlesbank Homes v. City of 
Boston, supra. 

[a] Model apartment house, owned 
by a charitable corporation and leased 
to tenants, was not “occupied” by the 
corporation, but by the tenants, so 
that it was not entitled to exemption. 
Charlesbank Homes vy. City of Boston, 
105 N.E. 459, 218 Mass. 14. 

74 Babcock v. Leopold Morse 
Home for Infirm Hebrews & Orphan- 
age, 114 N.BH. 712, 225 Mass. 418. 

[a] Property occupied only by 
caretaker is not entitled to exemption. 
Babcock v. Leopold Morse Home for 
Infirm Hebrews & Orphanage, 114 N. 
BH. 712, 225 Mass. 418. 

75. Babcock v. Leopold Morse 
Home for Infirm Hebrews & Orphan- 
age, supra. 

[a] Extent of use not decisive but 
entitled to consideration.—Babcock v. 
Leopold Morse Home for Infirm He- 
brews & Orphanage, 114 N.E. 712, 225 
Mass. 418. 

76. Babcock v. Leopold Morse 
Home for Infirm Hebrews & Orphan- 
age, supra. 

[a] “Nature of occupation must 
be such as to contribute immediately 
to the promotion of the charity and 
physically to participate in the for- 


261 P. 694, 123 Or. 144. 


79. Hennepin County v. Brother- 
hood of Gethsemane, 8 N.W. 595, 27 
Minn. 460, 38 Am.R. 298; Corporation 


of Sisters of Mercy vy. Lane County, 
261 -P:- 694, 123 (Or. 144. 

80. In re Dakota Wesleyan Uni- 
versity, 202 N.W: 284, 48 S.D. 84 [den 
reh 201 N.W. 524, 47 S.D. 618]. 


81. See passim infra text and 
notes 82-99; 1-32. ; 
82. Board of County Com’rs of 


Chaffee County v. Denver & R. G. R. 
Co. Employees’ Relief Ass’n, 203 P. 
850, 70 Colo. 592, 22 A.L.R. 902. 

Charitable character of owner as 
immaterial under such statutes see 
supra § 510 text and notes 55, 56. 

838. Johnson yv. Delaware County, 
82 Pa.Super. 285. 

[a] Property left to trustees for 
use of public as. recreation center is 
not exempt where not in fact devoted 
to such use. Johnson vy. Delaware 
County, 82 Pa.Super. 285. 

84. Grand Lodge F. & A. M. v. Tay- 
lor, 226 S.W. 129, 146 Ark. 316. 

{a] Tllustration.—A constitution- 
al provision exempting from taxation 
“buildings and grounds and materials 
used exclusively for public charity” 
(Const. [1874] art 16 § 5) “refers, not 
to the character of the corporation or 
association owning the property~ 


sought to be exempted, but, regardless |- 


of the character of the owner, to the 
direct and exclusive use of the prop- 


86. Southwestern . Osteopathic 
Sanitarium v. Davis, 242 P. 1033, 115 
Okl. 296; Beta Theta Pi Corporation 
v. Board of County Commissioners of 
Cleveland, 234 P. 354, 108 Okl. 78. 

87. Inre Y. M.C. A. Ass’n Assess- 
ment, 182 N.W. 593, 106 Neb. 105, 34 
ALTER. alo e0 sets 

88. Inre Y. M. C. A. Ass’n Assess- 
ment, supra. 

89. In re Y. M. C. A. Ass’n Assess- 
ment, supra. 

90. Young Women’s Christian As- 
sociation of Philadelphia, Pa. v. Mon- 
mouth County Board of Taxation, 105 
A. 726, 92 N.J.Law 330. 

91. Young Women’s Christian 
Ass’n of Philadelphia, Pa. v. Mon- 
mouth County Board of Taxation, 
supra. 

92. In re House of Shepherd of 
Omaha, 203 N.W. 632, 113 Neb. 489; 
Young Men’s Christian Ass’n y. Lan- 
caster County, 182 N.W. 593, 106 Neb. 
105, 34 A.L.R. 1060. 

93. Old South Ass’n in Boston vy. 
City of Boston, 99 N.B. 235,212 Mass. 
299; Burr v. City of Boston, 95 N.E. 
208, 208 Mass. 587, 34 L.R.A.N.S. 143. 

94 Young Women’s Christian 
Ass’n of City of New York v. City of 
New York, 216 N.Y.S. 248, 217 App. 
Hee 406 [aff 157 N.E. 858, 245 N.Y. 

95. Young Women’s Christian 
Ass'n of City of New York v. City of 
New York, supra. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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for such purposes.°* Under laws exempting from 
taxation property of beneficent and charitable or- 
ganizations actually and exclusively used for char- 
itable and beneficent purposes, property held for 
future use of such character is not tax exempt.°? 

Under constitutional provisions exempting insti- 
tutions of purely public charity, it has been held 
that it is not the origin or ownership of property, 
but the use to which it is put, that determinés its 
exemption.°’’ Under statutes exempting from taxa- 
tion “property belonging to institutions of public 
charity only,” as construed with reference to con- 
stitutional provisions permitting exemption of “in- 
stitutions of purely public charity,” it has been held 
that use of the property for charitable purposes is 
essential to exemption.®® Under constitutional pro- 
visions permitting exemption of, “institutions used 
exclusively for charitable purposes” and statutes 
exempting “property belonging to institutions of 
public charity only,” use is essential to exemption.? 
Under constitutional and statutory provisions for 
exemption of property of institutions of purely 
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. 
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publie charity actually used or devoted exelusively 
to charitable purposes, a charitable institution’s con- 
tingent remainder interest in property of a testa- 
mentary trust is not exempt.? 

Under statutes exempting land of benevolent or 
fraternal associations necessary for location and 
convenience of their buildings and embracing the 
same, exemption will be denied as to premises whol- 
ly vacant and unocecupied.?-* | 

[§ 514] (2) Exclusive Character of Use. Under 
constitutional and statutory provisions granting ex- 
emption with respect to property used exclusively 
for charitable purposes, exemption will be -granted 
where the charitable use is exclusive,® and denied 
where it is not.© The fact that property is used 
principally for the purposes specified by statute has 
been held insufficient ground for exemption,’ al- 
though other authorities hold that a primary use 
for such purposes is sufficient. Where the chari- 
table use is not substantial, exemption will be de- 
nied,® as where charitable use is merely incidental 


{a] Idle or unused property is not 
entitled to exemption from taxation 
as property used for charitable or 
benevolent purposes under Tax L. (L. 
[1896] c 908) § 4 subd 7, as amended 
by L. (1897) e¢ 371. Young Women’s 
Christian Ass’n of City of New York 
v. City of New York, 216 N.Y.S. 248, 


217 App.Div. 406 [aff 157 N.E. 858, 
245 N.Y. 562]. 

[b] Use shown.—Property of a 
charitable association, which has 


been continuously used for the pur- 
poses of the association, by growing 
hay thereon which was used exclu- 
sively for its live stock, and raising 
other crops used by its beneficiaries, 
was exempt from taxation, under Tax 
L. §.4 subd 7, exempting the realty of 
a charitable corporation, used exclu- 
sively for charitable purposes. In 
re Miriam Osborn Memorial Home 
Ass’n, 140 N.Y.S. 786. 

96. Peo. ex rel. Mizpah Lodge No. 
518, I. O. O.. F. v. Burke, 126 N.E. 703, 
228 N.Y. 245; Young Women’s Chris- 
tian Ass’n of City of New York v. 
City of New York, 216 N.Y.S. 248, 217 
App.Div. 406 [aff 157 N.E. 858, 245 
N.Y. 562]. 


97. In re Allerton, 129 N.E. 801, 
803, 296 Ill. 340. 
“The Constitution contem'plates, 


and the statute provides, that only 
property actually and exclusively 
used for charitable purposes shall be 
exempt from taxation.” In re Al- 
lerton, supra. 

{a] and not actually and exclu- 
sively used for charitable purposes, 
but merely held under deed of trust 
providing for such use in the future, 
Was not exempt from taxation under 
Const. art 9 § 3, and Revenue Act § 2 
par 7, exempting property “of institu- 
tions of public charity . . . when 
such property is actually and exclu- 
‘sively used for such charitable and 
beneficent purposes.” In re Allerton, 
129 N.E. 801, 296 Ill. 340. 

98. Trustees of Widows’ and Or- 
phans’ Fund of Beattyville Lodge No. 
304, I. O. O. F., v. Blount, 2 S.W.(2d) 
394, 222 Ky. 717. ; 

99. Benjamin Rose Institute v. 
Myers, 110 N.E. 924, 92 OhioSt. 252, L. 
R.A.1916D 1170. 

‘1. Jones v. Conn, 155 N.E. 791, 794, 
116 OhioSt. 1. - Z 

“Property belonging to institutions 
of publie charity only, which is not 
used exclusively for the charitable 
purpose, cannot be exempt.” Jones 
v. Conn, supra. 

2. Moorman’s Ex’r and Trustee v. 
Board of Sup’rs of Jefferson County, 
232 S.W. 379, 192 Ky. 242. 

[a] Rule applied.—Property in 
which a public charity has a remain- 
der contingent on the life tenant, a 


girl twenty years old, leaving no is- 
sue, or any such issue dying before 
majority without surviving issue, is 
not exempt under Const. § 170, and 
St. § 4026, as property being used in 
or devoted exclusively to public char- 
ity. Moorman’s Ex’r and Trustee v. 
Board of Sup’rs of Jefferson County, 
232 S.W. 379, 192. Ky. 242, 

3-4. State v. Richardson, 222 N. 
W. 222, 197 Wis. 390. 

5. Conn v. Ringer, 32 F.(2d) 639 
(under Ohio statute); Paterson Res- 
cue Mission v. High, 44 A. 974, 64 N.J. 
Law 116; Young Women’s Christian 
Ass’n of Harvey Cedars v. Pelham, 
153 A. 397, 9 N.J.Misc. 196 [aff (Err.& 
App.) 158 A. 544]; Women’s Christian 
Ass’n of Philadelphia v. Lippincott, 
153 A. 261, 9 N.J.Misc. 133. 

[a] Rescue mission.—An_ associa- 

tion established and sustained by con- 
tributions from the charitable, whose 
object is to supply food, lodging, and 
clothing to the needy, requiring work 
in payment of such charity, when pos- 
sible, but with no element of private 
gain, is an association for charitable 
purposes, whose land and buildings 
reasonably necessary for its use are 
exempt from taxation under 3 Gen. 
St. pp 3320, 3321, which exempt “all 
buildings used exclusively for char- 
itable purposes, with the land where- 
on the same is erected, and which 
may be necessary for the fair enjoy- 
ment thereof.” Paterson Rescue Mis- 
sion v. High, 44 A. 974, 64 N.J.Law 
116. 
-[b] Working girls’ home.—Under 
statutes exempting from taxation “all 
buildings used exclusively for pur- 
poses considered charitable under the 
common law . . . with the land 
whereon the same are erected and 
which may be necessary for the fair 
enjoyment thereof, and the furniture 
and personal property used therein,” 
property used for a summer home of 
working girls by a Women’s Christian 
Association organized under the laws 
of a foreign state is entitled to ex- 
emption, as the use of the property is 
considered charitable at common law 
within the meaning of the statute. 
Women’s Christian Ass’n of Phila- 
delphia v. Lippincott, 153 A. 261, 9 
N.J.Mise. 133. To same effect Young 
Women’s Christian Association of 
Harvey Cedars v. Pelham, 153 A. 397, 
9 N.J.Mise. 196 [aff (Err.&App.) 158 
A. 544]. 

6 Smith v. Myatt, 111 So. 590, 146 
Miss. 388; Young Women’s Christian 
Ass’n of Harvey Cedars v. Pelham, 
153 A. 397, 9 N.J.Mise. 196 [aff (Err. 
&App.) 158 A. 544]; Jones v. Conn, 
155 N.E. 791, 116 OhioSt. 1; Santa 
Rosa Infirmary v. City of San Antonio, 
(Tex.) 259 S.W. 926 [rev (Civ.App.) 


249 S.W. 498]. 

[a] It is essential to exemption 
that. the use of the property be ex- 
clusively for charitable purposes. 
ey v. Conn, 155 N.E. 791, 116 Ohio 
[b] Actual, although not exclu- 
sive, use for charitable purposes is. 
insufficient to warrant exemption. 
ones v..Conn, 155 N.E. 791, 1146 Ohio 

{c] Miustration.—To be exempt 
from taxation, under Const. art 8 § 2, 
as amended in 1906, authorizing the 
legislature to exempt buildings used 
exclusively and owned by institutions 
of purely public charity, property 
anust be exclusively used by such an 
organization and not partially used 
by others, whether they pay rent or 
not. Santa Rosa Infirmary v. Cit 
of San Antonio, (Tex.) 259 S.W. 92% 
[rev (Civ.App.) 249 S.W. 498]. . 

7. Young Women’s Christian 
Ass’n of City of New York v. City of 
New York, 316 N.Y.S. 248, 217 App. 
Fea 406 [aff 157 N.E. 858, 245 N.Y. 
Tllustration.—Under statutes 
exempting from taxation property of 
charitable and benevolent corpora- 
tions used exclusively for purposes of 
their incorporation, the fact that 
property was used principally for 
charitable and benevolent purposes 
will not warrant its exemption. 
Young Women’s Christian Ass’n of 
City of New York v. City of New 
York, 216 N.Y.S. 248, 217 App.Div. 406 
[aff 157 N.E. 858, 245 N.Y. 562]. 

8. People v. Passavant Memorial 
Hospital, 173 N.E. 770, 342 Ill. 193; 
School of Domestic Arts and Seience 
v. Carr, 153° N.E. 669, 322° ThH.)-6625 
People v. Jessamine Withers Home, 
a N.E. 414, 312 Ill. 136, 34 A.L.R. 
[a] Incidental use for other pur- 
poses immaterial Under statutes 
providing for exemption of property 
of benevolent and charitable institu- 
tions when such property is actually 
and exclusively used for charitable 
and benevolent purposes, if the prop- 
erty is devoted primarily to such pur- 
poses it is exempt despite an in- 
cidental use for another purpose. 
People v. Passavant Memorial Hos- 
pital, 173 N.E. 770, 342 Ill. 193. 

9. Smith v. Myatt, 111 So. 590, 146 
Miss. 388.., 

[a] For example, under statutes 
exempting from taxation all property 
belonging to any charitable society 
and used exclusively for its purposes, 
property will not be exempt unless 
there was a real and substantial use 
for such purposes. Smith v. Myatt, 
111 So. 590, 146 Miss. 388. 

[b] Getting few loads of wood 
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to a principal use of another character.’° 

“Purely” and “exclusively.” Under constitutional 
provisions permitting exemption of property used 
for purposes “purely charitable” and statutes ex- 
empting property belonging to a charitable insti- 
tution “when used exclusively for the purpose for 
which the institution was created,”!! the words 
“purely” and “exclusively” are synonymous,‘? and 
require that the property be used wholly for the 
purposes mentioned,!* and not to any extent for 
profit unless the profit be used for the purposes 
mentioned.!# 

Where tax exemption is confined to domestic cor- 
porations, transfer of property of a foreign char- 
itable corporation to a domestic corporation will 
not preclude exemption of property used by the 
domestie corporation exclusively for charitable pur- 

oses.1° 

[§ 515] (3) Direct or Actual Use—(a) In Gener- 
al. In the absence of contrary statute,1® and under 
laws in varying terms making exemption depend- 
ent upon use, exemption is commonly restricted to 


from wild land for a charitable insti- 
tution is too insignificant to consti- 
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Camden, 54 A. 419, 68 N.J.Law 691; 
St. Vincent De Paul Cong. v. Brake- 
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such property as is actually devoted to, and used 
for, the proper charitable purposes of the institu- 
tion,17 and does not extend to property of the in- 
stitution which is held-or used for purposes not ¢con- 
nected with the charity.*® 

[§ 516] (b) Buildings Vacant or in Course of 
Construction. Under laws expressly or impliedly 
making exemption dependent upon actual use for 
charitable purposes, buildings intended for, but not 
in, charitable use are not exempt,1® and according- 
ly exemption has been denied with respect to build- 
ings in course of construction,?® or completed but 
not as yet in actual use;?? although under such stat- 
utes it is not essential that property be in actual 
charitable use on the day of the assessment,?”? and 
exemption has been granted to property not in ac- 
tual use on such day where it was out of use only 
temporarily,?* the exemption has been denied, how- 
ever, where the property was out of use for an in- 
definite period.?4 

But where statute expressly provides for exemp- 
tion of real property although not in actual use by 


Pa.—Philadelphia v. Ladies’ United 
Aid, Soc, 25 A./1042;°154 “Pa. 12); 


tute a use of the land warranting ex-| ley, 50 A. 589, 67 N.J.Law 176; In re} Christian Ass’n of the University of 
emption. Smith v. Myatt, 111 So. 590,] Vineland Historical, ete., Soc., 56 A.}| Pennsylvania v. City of Philadelphia, 
146 Miss. 388. 1039, 66-N.J.Eq. 291. 29 Pa.Dist. 597; American Baptist 

10. Peo. v.. Passavant Memorial N.Y.—Peo. v. Purdy, 58 Hun 386, 12] Publication Soc. v. Philadelphia, 24 
Hospital, 173 N.B. 770, 342 Il. 193;| N.Y.S. 307 [aff 28 N.E. 249, 126 N.Y.| Pa.Dist. 561; Pittsburgh v. Home of 


*School of Domestic Arts and Science 
v. Carr, 163 N.B) 669, 322 Ill. 562; 
New Standard Club v. McRaven, 71 
So. 289, 111 Miss. 92, Ann,Cas.1918E 
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Ohio.—Jones v. Conn, 155 N.H. 791, 
116 OhioSt. 1; Young Women’s Chris- 


Friendless, 3 Pa.Co. 390; Lancaster 
County v. Warfel, 19 Lanc.L.Rev. 78. 

Tex.—Morris v. Lone Star Chapter 
No. 6 R, A. M., 5 S.W. 519, 68 Tex. 


274. 
See constitutional and statu- 
tory provisions. 

12. Memphis -Chamber of Com- 
merce v. City of Memphis, 232 S.W. 
78, 144 Tenn. 291. 

13. Memphis Chamber of Com- 
merce v. City of Memphis supra; 
Cumberland Lodge, No. 8, F. & A. M. 
v. City of Nashville, 154 S.W. 1141, 
127 Tenn. 248. 

14. Memphis Chamber of Com- 
merce v. City of Memphis, 232 S.W. 
73, 144 Tenn. 291; Cumberland Lodge, 
No. 8, F. & A. M. v. City of Nash- 
ville, 154 S.W. 1141, 127 Tenn. 248. 

Receipt of profits or revenue: 
Generally see infra § 517. 

As affecting benevolent purpose see 
“supra § 506. 

15. Young Women’s Christian 
Ass’n ot Harvey Cedars v. Pelham, 
a A. 397, 9 N.J.Misc. 196 [aff 158 A. 
544]. 

{a] Exemption not denied on 
ground of subterfuge.—That Young 
Women’s Christian Association was 
incorporated within state to take ad- 
vantage of tax exemptions did not re- 
quire denial of exemption upon ground 
incorporation was subterfuge to es- 
cape taxation (1 Comp. St. [1910] p 


125 et seq; Pub. L. [1918] pp 847, 849, |. 


§ 203 par 4). Young Women’s Chris- 
tian Ass’n of Harvey Cedars v. Pel- 
ham, 153 A, 397, 9 N.J.Mise. 196 [aff 
158 A, 544], 

* 16. See supra § 513. 

17. Ill.—Peo. v. Jessamine With- 
ers Home, 143 N.E. 414, 312 Ill. 136, 
34 A.L.R. 628: 

Kan.—Mason v. Zimmerman, 106 P. 
1005, 81 Kan, 799. 

Mass.—Lynn Workingmen’s Aid As- 
soc. v. Lynn, 136 Mass. 283; Massa- 
chusetts Gen. Hospital v. Somerville, 
101 Mass. 319. 

N.J.—Washington Camp. No. 23 of 
State of New Jersey Patriotic Order 
Sons of America v. Board of Equali- 
zation of Taxes of New Jersey, 93 A. 
856, 87 N.J.Law 538; St. Elizabeth 
Sisters of Charity-v. Corey, 65 A. 500, 
73 N.J.Law 699; St. Elizabeth Sisters 
of Charity v. Thompson, 61 A. 387, 72 
N.J.Law 426; Cooper Hospital v. 


en Assoc. v. Spencer, 29 OhioCir.Ct. 
249. 


Pa.—Jewish Maternity Association 
v. Philadelphia, 24 Pa.Dist. 307; Lan- 
caster County v. Lancaster and Long 
Park Commn., 11 Pa.Dist. 605 (recog- 
nizing rule). 

Utah.—Odd Fellows Bldg. Assoc. v. 
Naylor, 177 P. 214, 53 Utah 111. 

[a] Applications of rule.—(1) Un- 
der constitutional and statutory pro- 
visions exempting from taxation all 
property used exclusively for charita- 
ble purposes, only such property is 
exempt as is used exclusively, direct- 
ly, and immediately in dispensing 
charity. Mason v. Zimmerman, 106 
P. 1005, 81 Kan. 799. (2) Under con- 
stitutional and statutory provisions 
for exemption of property belonging 
to institutions used exclusively for 
charitable purposes, actual use of the 
property for such purposes is essen- 
tial to exemption. Jones v. Conn, 155 
N.E. 791-116 OhioSt. 2, - 

[b] Accumulation of income under 
endowment for later use of charitable 
institution is not an actual use of the 
personal property for charitable pur- 
poses and it is not exempt during the 
period before actual dispensation of 
charity begins. Jones vy. Conn, 155 N. 
BE. 791, 116 OhioSt. 1. i 

[ce] Only when used actually in 
dispensing of charity will the prop- 
erty be exempt. Jones vy. Conn, 155 
N.Be79t41L6 Ohiost. (1. 

18. Ill—Peo. v. Wabash R. Co., 27 
N.E. 694, 138 Dl. 85. 

Iowa.—Ft. Des Moines Lodge No. 
oe v. Polk County, 8 N.W. 687, 56 Iowa 

Lla.—New Orleans vy. Congregation 
Dispersed of Judah, 15 La.Ann. 389. 

Me.—Curtis v. Androscoggin Lodge 
ae 24,512 0. On B,, 59. As 5187, 99 Me: 

Md.—Redemptorists v. Howard 
County, 50 Md, 449; Appeal Tax Ct. 
v. Grand Lodge, 50 Md. 421; Frederick 
County y. St. Joseph Sisters of Char- 
ity, 48 Md. 34. 

Mass.—Salem Marine-Soe. v, Salem, 
29 N.E. 584, 155 Mass. 329. . 

N.Y.—Peo. v. Sayles, 32 App.Div. 
203, 538 N.Y.S. 65 [aff 51 N.E. 1092, 
LOGAN. YS) 67 90.h 


698. 

Hng.—Inland Revenue Com’rs v. 
Scott, [1892] 2 Q.B. 152. 

Receipt of revenue see infra §§ 
517-519. 

19. Seaside Home, Cape May Point, 
New Jersey v. State Board of Taxes 
and Assessment, 118 A. 704, 98-N.J. 
Law 110. : 

[a] “Intention to use the property 
cannot be made the test of exemption 
from taxation under the _ statute.” 
Seaside Home, Cape May Point, New 
Jersey v. State Board of Taxes and 
Assessment, 118 A. 704, 98 N.J.Law 
Os 

20. Borough of Longport v. Max 
and Sarah Bamberger Seashore Home, 
102 A, 633, 91 N.J.Law 330; Young 
Men’s Christian Ass’n of the Oranges 
v. City of Orange, 128 A. 580, 3 N.J. 
Misc. 404; Jewish Maternity Associa- 
tion vy. Philadelphia, 24 Pa.Dist. 307. 

21. Holy Angels v. Ft. Lee, 77 A. 
1035. 80 N.J.Liaw 545. 

22. Seaside Home, Cape May Point, 
New Jersey v. State Board of Taxes 
and Assessment, 118 A. 704, 98 N.J. 
Law 110. 

23. Seaside Home, Cape May Point, 
New Jersey, v. State Board of Taxes 
and Assessment, supra. 

[a] Accidental, closing of summer 
home before October 1, assessment 
date, due to weather, where the house 
frequently did not close until after 
Such date, did not deprive it of ex- 
emption for the year in which it 
closed before the assessment date. 
Seaside Home, Cape May Point, New 
Jersey v. State Board of Taxes and 
hy oe ee 118 A. 704, 98 N.J.Law 

24. Young Women’s” Christian 
Ass’n of Philadelphia, Pa. v. Mon- 
mouth County Board of Taxation, 105 
A. 726, 92 N.J.Law 330. 

[a] Where buildings had been 
burned and not replaced, the vacant 
land on which they formerly stood 
was not in actual use for charitable 
purposes and accordingly was not tax 
exempt. Young Women’s Christian 
Ass’n of Philadelphia, Pa. v. Mon- 
mouth County Board of Taxation, 105 
A. 726, 92 N.J.Law 330. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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reason of the absence of suitable buildings or im- 
provements, provided construction thereof is in prog- 
ress or in good faith contemplated, exemption will 
be granted to land not in actual use upon due proof 
of compliance with such statutory requirement.?5 

[§ 517] (4) Receipt of Profit or Income?*—(a) 
In General. Under constitutional and statutory pro- 
visions in varying terms making exemption depend- 
ent upon charitable use,?7 property used for profit 
which is not applied to charitable purposes is not 


exempt from taxation.2% Under 


from taxation all property belonging to any chari- 
table institution when used exclusively for the pur- 
pose for which such institution was created or when 
unimproved and yielding no income, but providing 
that all property belonging to such institution used 
in secular business and competing with a like busi- 


25. %In’re Miriam Osborn Memorial 
Home Ass’n, 140 N.Y.S. 786. 

[a] Construction contemplated.— 
Where directors of a charitable cor- 
poration had discussed and planned 
construction of buildings on unim- 
proved land of the corporation, and a 
fund was already in existence avail- 
able for this purpose, it sufficiently 
appeared that construction was con- 
templated within the meaning of the 
statute and the land was exempt. In 
re Miriam Osborn Memorial Home 
Ass’n, 140 N.Y.S. 786. 

26. As affecting charitable pur- 
pose see supra § 506. 

27. See passim supra §§ 513-516. 

28. Peo. v. City of Chicago, 153 N. 
E. 725, 323 Ill. 68; Warren Library 


_ Association v. Miller, 14 Pa.Dist.&Co. 


636. P 
[a] Gand leased by private own- 
er to city and used as hospital, city 
paying the owner eighteen hundred 


. dollars a year rental and contracting 


to pay all taxes, is not exempt. Peo. 
v. City of Chicago, 153 N.E. 725, 323 
Ill. 68. + 

{[b] Rental receipts of library as- 
sociation applied in reduction of 
mortgage on land not necessary to 
maintain library are not used for the 
charitable purpose of maintaining a 
free public library, and the land so 
rented is not tax exempt. Warren 
Library Association v. Miller, 14 Pa. 
Dist.&Co. 636. 

Application of income to. charity 
see infra § 518. 

29. Cumberland Lodge, No. 8, F. & 
A. M. v. City of Nashville, 154 S.W. 
1141, 127 Tenn. 248. 

30. Appeal Tax Ct. v. Grand Lodge 
G. O.:-H., 50 Md. 421;; In re Young 
Men’s Christian Ass’n Assessment, 
182 N.W. 593, 106 Neb. 105, 34 A.L.R. 
1060; Cleveland Library Ass’n v, Pel- 
ton, 36 OhioSt. 253; American Sun- 
day-School Union y. Philadelphia, 14 
Pa.Co,. 213. 

[a] Rule applied.—Where the up- 
per stories of a lodge building were 
used exclusively for the lodge meet- 
ings and the lower story was rented 
as a restaurant, the proceeds derived 
from which were used for the benefi- 
cial purposes of the order, the build- 
ing was liable to assessment to the 
extent of the value of the rental re- 
ceived by the appellee, although ex- 
empt as to the remainder. Appeal 
Tax Ct. v. Grand Lodge G. O. H., 50 
Md. 421, ; 

[b] Separation of profitable parts. 
—"“The fact that the building is so 
constructed that the parts leased or 
otherwise used with a view to profit 
cannot be separated from the residue 
by definite lines is no obstacle to a 
valuation of such parts for purposes 
of taxation, having due reference to 
the taxable value of the entire prop- 
erty.’ Cleveland Library Associa- 
tion y. Pelton, 36 OhioSt. 253, 261 
[quot In re Young Men’s Christian 
Ass’n Assessment, 182 N.W. 593, 596, 
106 Neb. 105, 34 A.L.R. 1060]. 
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from taxation.?9 


laws exempting 


31. See passim supra §§ 513-516. 

32. U.S.—Conn vy. Ringer, 32 F.(2d) 
639 (decided under Ohio statute). 

Ark.—Brodie v. Fitzgerald, 22 S.W. 
29, 57 Ark. 445. 

Ga.—Atlanta Masonic Temple Co. 
v. City of Atlanta, 133 S.E. 864, 162 
Ga. 244; Massenburg v. Grand Lodge 
B U& VAS, Mi, :%') SH. 686, 82° Ga. 212: 
Academy of Richmond County v. Boh- 
ler, 7 S.E. 633, 80 Ga. 159: 

Ill.—Peo. yv. Passavant Memorial 
Hospital, 173 N.E. 770, 342 Tll 193; 
Peo. v. Jessamine Withers Home, 143 
N.E. 414, 312 Ill. 136, 34 A.L.R. 628; 
Chicago Theological Seminary  v. 
People, 59) NB 977, 189) T.- 439) fast 
eee 386, 188 U.S..662, 47 L.Ed. 
Ind.—Indianapolis v. Grand Master 
of State Grand Lodge, 25 Ind. 518; 
United Brethren Publishing Estab- 
lishment v. Shaffer, 123 N.E. 697, 74 
Ind.App. 178; La Fontaine Lodge, No. 
42,1. O. O. F. v. Eviston, 123 N.H. 468, 
71 Ind.App. 445. 

Iowa.—Fort Des Moines Lodge No. 
25 v. Polk County, 8 N.W. 687, 56 
Iowa 34. 

Kan.—National Council K. L. S. v. 
Phillips, 66 P. 1014, 63 Kan. 808. 

La.—Female Orphan Soc. .v. New 
Orleans Bad. of Assessors, 33 So. 592, 
109 La. 537; State v. Orleans Parish 
Bd. of Assessors, 26 So. 872, 52 La. 
Ann. 223; New Orleans v. St. Patrick’s 
Hall Assoc., 28 La.Ann. 512; New Or- 
leans v. Russ, 27 La.Ann. 413. 

Me.—Ferry Beach Park Ass’n of 
Universalists v. City of Saco, 142 A. 
65, 127: Me. 136. 

Md.—Baltimore v. Grand Lodge A. 
F. & A. M., 60 Md. 280; Redemptorists 
v. Howard County, 50 Md. 449; Ap- 
peal Tax Ct. v. Grand Lodge G. O. H., 
50 Md. 421; Appeal Tax Ct. .v. St. 
Peter’s Academy, 50 Md. 321. 

Minn.—State v. St. Barnabas Hos- 
pital, 104 N.W. 551, 95 Minn, 489. 

Miss.—Ridgeley Lodge No. 23, I. O. 
O. F. v. Redus, 29 So. 163, 78 Miss. 
352. 

Neb.—In re House of Good Shep- 
herd of Omaha, 203 N.W. 632, 113 
Neb. 489. 

N.Y.—Peo. ex rel. Mizpahe Lodge 
No. 518, I. O. O. F. v. Burke, 126 N. 
E. 703, 228 N.Y. 245; Peo. v. Sayles, 
32 App.Div. 197, 53 N.Y.S. 67 [aff 51 
N.E. 1093, 157 N.Y.-677]; Peo. v. Brook- 
lyn Bd. of Assessors, 27 Hun 559; Peo- 
ple ex rel. Flatbush World War Memo- 
rial v. Goldfogle, 240 N.Y.S. 763, 136 
Misc. 421. 

Ohio.—Benjamin Rose Institute v. 
Myers, 110 N.BH. 924, 92 OhioSt. 252, 
L.R.A.1916D 1170; Humphries v. Lit- 
tle Sisters of the Poor, 29 OhioSt. 201. 

Or.—Hibernian Benev. Soc. v. Kel- 
Ty, 42 P: 3, 28 Or. 178, 52 Am.S.R. 769, 
30 L.R.A, 167. 

Pa.—American Sunday School Un- 
ion v. Philadelphia, 29 A. 26, 161 Pa. 
307, 23 L.R.A., 695; Christian Asso- 
ciation of the University of Pennsy]- 
vania v. City of Philadelphia, 75 Pa. 
Super. 516; Pocono Pines Assembly 
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ness shall be taxed in proportion to such competi- 
tive use, the mere renting of its property by a char- 
itable institution does not destroy its exemption 


Where property is in part used for profit, exemp- 
tion has been denied with respect to such part or 
proportion and granted as to the part or propor- 
tion used for charitable purposes.®° 

[§ 518] (b) Application of Income to Charity. 
Under constitutional and statutory provisions which 
in varying terms make charitable use of property 
essential to its exemption,*®? it is ordinarily held 
that where property owned by charitable institu- 
tions is rented to third persons or otherwise em- 
ployed as a source of profit, it is not exempt despite 
application of the income to charitable purposes,?? 
although property which is used directly for the 


v. Monroe County, 29 Pa.Super. 3; 
Warren Library Assoc. v. Miller, 14 
Pa.Dist.&Co. 636; In re Girard Water 
Co.’s Tax, 9 Pa. Dist.&Co.:51; Chris- 
tian Ass’n of the University of Penn- 
sylvania _v. City of Philadelphia, 29 
Pa.Dist. 597; Trustees of Presbyterian 
Board of Publication, ete., v. Phila- 
delphia, 24 Pa.Dist. 559; Pennsylva- 
nia Hospital v. Delaware County, 15 
Pa.Co. 548; Young Men’s Christian 
Assoc. v. Donohugh, 13 Phila. 12. 
S.D.—State v. Lawrence County Bad. 
pe mace Caan 92 N.W. 16, 16 S.D. 


Tex.—City of Houston v. Scottish 
Rite Benevolent Association, 230 S. 
W. 978, 111 Tex. 191; Morris v. Lone 
Star Chapter No. 6 R. A. M., 5 S.W. 
519, 68 Tex. 698; State v. Settegzast, 
(Commn.App.) 254 S.W. 925 [rev 
(Civ.App.) 227 S.W. 253]; Barbee v. 
Dalles: 64 S.W. 1018, 26 Tex.Civ.App. 

Utah.—Odd Fellows’ Bldg. Ass’n v- 
Naylor; 177 P. 214,53 Utah 111; Park- 
er v. Quinn, 64 P. 961, 23 Utah 333. 

“To be exempt from taxation on the 
ground that it is devoted to charita- 
ble purposes property must be in ac- 
tual use by an institution of public 
charity in carrying out directly its 
charitable purposes. Property of an 
institution of public charity is not 
exempt from taxation where it is not 
in actual use directly for such pur- 
poses but is leased or otherwise used 
with a view to profit or income from 
the property even though such in- 
ecme or profit is applied exclusively 
to maintain such charitable institu- 
tion, as the primary use in such case 
is for profit and the application of 
the income is secondary.” Peo, v. 
Passavant Memorial Hospital, 173 N. 
E. 770, 771, 342 Ill. 1938. 

[a] Applications of rule.—(1) Un- 
der statutes exempting preperty of 
charitable or benevolent corporations 
used exclusively for the purposes of 
their incorporation, property used in 
part for other purposes and to make 
money is not entitled to exemption 
despite application of income to’ the 
charitable or benevolent purposes of 
the corporation. Young Women’s 
Christian Ass’n of City of New York 
v. City of New York, 216 N.Y.S. 248, 
217 App.Div. 406 [aff 157 N.E. 858, 245 
N.Y. 562]. (2) Under constitutional 
and statutory provisions exempting 
from taxation lots and_ buildings 
thereon used exclusively for charita- 
ble purposes, only such property is 
exempt as is itself used exclusively 
for charitable purposes, and property 
rented for other purposes is not ex- 
empt despite application of the rental 
money to charity. Odd Fellows’ Bldg. 
Ass’n v. Naylor, 177 P. 214, 53 Utah 
111. (3) Under laws providing for 
exemption of property of institutions 
of purely public charity used exclu- 
sively by them, property rented by 
such institutions to others and used 
by the latter is not entitled to exemp- 
tion despite application of the rental 
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purposes and in the operation of the charity is ex- 
empt, despite use in a manner to yield some return 
There is authority, 
however, granting exemption as respects income pro- 
ducing property under laws making exemption de- 
pendent upon charitable use, where the income re- 
ceived is devoted exclusively to charitable purpos- 
es,’ and, where the statute expressly provides that 
real estate of charitable or benevolent institutions 


and thereby reduce expenses.** 


to the purposes of the qharitable in- 
stitutions. State v. Settegast, (Tex. 
Commn.App.) 254 S.W. 925 [rev (Civ. 
App.) 227 S.W. 253]. (4) Under laws 
providing for exemption of institu- 
tions cf purely public charity provid- 
ed the property so exempted be not 
used for purposes of private or cor- 
porate profit or income, property used 
for productive purposes is_ taxable 
even though income therefrom be 
used for charity. Atlanta Masonic 
Temple Co. v. City of Atlanta, 133 S. 
E. 864, 162 Ga. 244. (5) Under stat- 
utes exempting property owned and 
used exclusively for charitable pur- 
poses, when such property is. not 
owned or used for fnancial gain to 
either owner or user, property of a 
charitable institution leased to others 
and used as a commercial enterprise 
is not exempt even though the income 
is devoted to chartwable purposes. 
In re House of Good Shepherd of 
Omaha, 203 N.W.. 632; 113 Neb. 489. 
(6) .Under statutes exempting “‘prop- 
erty belonging to institutions of pub- 
lic charity only,” as construed with 
reference to constitutional provisions 
permitting exemption of “institutions 
‘of purely public charity,” property 
of such an institution rented for 
profit is not tax exempt despite devo- 
tion of all income to charity. Ben- 
jamin Rage Institute v. Myers, 110 N. 
EB. 924, 92 OhioSt. 252, L.R.A.1916D 
1170 

'[b] Property not set aside for 
charity. Where a fraternal associa- 
tion bought a tract of land and caused 
it to be laid out and platted as a ceme- 
tery, and set aside twenty-five per 
cent of the proceeds derived from a 
sale of the lot as a perpetual care and 
maintenance fund for the care and 
maintenance of the cemetery, and 
from such funds set aside purchased 
jand and erected a three-story build- 
ing, and set aside the rents and profits 
derived from the building as a per- 
petual care and maintenance fund for 
the cemetery, such building is not 
exempt from taxation as being set 
aside for charitable purposes under 
Burns St. Annot. (1914) § 10144. La 
Fontaine Ledge, No. 42, I. O. O. F. v. 


Eviston, 123 N.B. 468, 71 Ind.App. 
445. 
[ce] Restaurant open to both mem- 


bers and general public not entitled 
to exemption despite application of 
profits to purposes of benevolent cor- 
poration. Young Women’s Christian 
Assin of City of New York v. City of 
New York, 216 N.Y.S. 248, 217 App. 
Div 406 [aff 157 N.E. 858, 245 N.Y. 
5621. 

{d] That property is leased to 
other charitable organizations does 
not alter the rule. People ex rel. Miz- 
Ped wa0gGee- NO. O18) 1. -OPrO! Be yi 
Burke, 126 N.H. 7038, 228 N.Y. 245. 

[e] In New Jersey.—(1) Under a 
statute exempting “all buildings used 
exciusively for charitable purposes 
with the land whereon the same are 
erected, and which may be necessary 
for the fair enjoyment thereof,” it has 
been held that land and buildings 
owned by a charitable corporation 
and employed as a secular boarding 
house for profit is not exempt despite 
application of the proceeds to chari- 
table purgoses of such corporation. 
Sisters of Peace v. Westervelt, 45 A. 
788, 64 N.J.Law 510 [aff 48 A. 789, 65 
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N.J.Law 685]. (2) Other decisions 
construing such statutory provisions 
have held the land 2nd buildings ex- 
empt despite use ‘for profit, where 
such profit was applied to the charita- 
ble purposes of the _ institution. 
Cooper Hospital v. Burdsall, 42 A. 
853, 63 N.J.Law 85; State v. Chat- 
ham, 20 A. 292, 52 N.J,Law 373, 9 U. 
R.A. 198. (8) Under a statute ex- 
empting real and personal estate of 
any exempt firemen’s association and 
of all firemen’s relief associations, so 
long as such property is used ex- 
clusively for the purposes of the as- 
sociation, funds of such an associa- 
tion invested in an interest bearing 
mortgage have been held-exempt from 
tax. Long Branch Firemen’s Relief 
Association v. Johnson, 43 A. 573, 62 
N.J.Law 625. 

32. Ga.—City of Waycross v. Way- 
cross Savings & Trust Co., 90 S.E. 
382, 146 Gz. . 

Me.—Ferry Beach Park <Ass’n of 
Universalists v. City of Saco, 142 A. 
65, 127 Me. 136. 

Neb.—In re House of Good Shep- 
re of Omaha, 203 N.W. 632, 113 Neb. 
N.Y.—Young Women’s Christian 
Ass’n of Brooklyn v. City of New 
York, 248 N.Y.S.. 294, 137 Misc. 321 


[aff 236 N.Y.S. 926, 227 App.Div. 742 
and aff 173 N.E. 865, 254 N.Y. 558]. 

Pa.—Contributors to Pennsylvania 
Hospital v. Delaware County, 32 A. 
456, 169 Pa. 305; Philadelphia v. 
Pennsylvania Hospital, 25 <A. 1076, 
154 Pa. 9; House of Refuge v. Smith, 
21 A. 353, 140 Pa. 387; Christian As- 
sociation of the University of Penn- 
sylvania v. City of Philadelphia, 75 
Pa.Super. 516; Central Pennsylvania 
Bible Conference Society v. Union 
County, 24 Pa.Dist. 392, 398; Trustees 
of State Hospital for the Insane v. 
Voris, 41 Pa.Co. 532; Scranton City 
pe Assoc. v. Scranton, 1 Pa.Co. 

Wis.—Northwestern Pub. House v. 
City of Milwaukee, 188 N.W. 636, 177 
Wis. 401. 

“Property used directly for the 
purposes and in the operation of a 
charity is exempt, though it may be 
used to yield revenue and thereby re- 
duce expenses, provided the revenues 
do not exceed the amount necessary 
for self support.” Central Pennsyl- 
vania Bible Conference Society v. 
Union County, supra. 

“Property used for raising income 
is not exempt, although the income 
may pe used for charitable purposes, 
but property used for charitable pur- 
poses is not taxable, although in the 
operation of the charity incidental 
income may be derived.” Linton vy. 
Lucy Cobb Institute, 45 S.E. 53, 55, 
117 Ga. 678. 

[a] Laundry operated by inmates 
of home for fallen women and used to 
train such women in a lawful method 
of earning a living as laundresses was 
tax exempt despite substantial in- 
come received therefrom and applied 
to support of the home. In re House 
of Good Shepherd of Omaha, 203 N. 
W. 632, 113 Neb. 489. 

[b] Rental of apartments to mem- 
bers only, with application of income 
to general purposes of benevolent cor- 
poration, did not deprive the building 
of tax exemption, as such use of the 


[§ 518 


the proceeds of which are wholly devoted to charity 
shall be exempt, 
courts to such property.®® 

Under statutes broadly exempting property of 
charitable institutions, without reference to its use, 
property of such institutions used for revenue de- 
voted to their charitable purposes is tax exempt.*® 

Under broad charter exemption of all property 
owned by a particular charitable institution, pro- 


exemption will be granted by the 


building was included within the 
purposes of the jinstitution’s incor- 
poration. Young Women’s Christian 
Ass’n of Brooklyn v. City of New 
York, 243 N.Y.S. 294, 187 Misc. 321 
[aff 2386 N.Y.S. 926, 227 App.Div. 742 
and aff 173 N.E. 865, 254 N.Y. 558]. 

[c] Substantial use for charitable 
purposes.—Where a claim that prop- 
erty of a benevolent institution was 
not used exclusively for charitable 
purposes, as required by statute, was 
based upon the fact that .00277 per 
eent of its income was derived from 
the printing of letterheads and en- 
velopes for the convenience of its 
patrons and in order to give its work- 
men continuous employment, and on 
the further fact that a very small 
part of the floor space was occupied 
by a sample church bench, school 
seat, and some baptismal fonts, and it 
appeared that the institution had 
parted with the use of no part of its 
property, but used it exclusively for 
educatfonal and benevolent purposes, 
and, as an incident to that use, 
stored the articles mentioned and did 
a very small amount of commercial 
printing, the property was not there- 
by diverted from its primary use, the. 
court saying: ‘Quite a different situ- 
ation would be presented if half of 
the plant were rented to third parties 
who conducted therein a general pub- 
lishing business, even though the 
proceeds of the rent were devoted to 
the corporate purposes. Even if it 
were otherwise, the departure in this 
case is so slight as to be negligible 
and therefore to be disregarded. The 
occupation of 15 or 20 square feet of 
floor space by sample benches and the 
derivation of 4% of 1 per cent: of its 
income from commercial printing 
done as a matter of convenience for 
its regular customers, does not 
amount to a sufficient departure to 
warrant us in saying that the prop- 
erty is not used exclusively for edu- 
cational and benevolent purposes, 
particularly where such work is done 
as incidental to its main purpose.” 
Northwestern Pub. House vy. City of 
Milwaukee, 188 N.W. 6386, 638, 177 
Wis. 401. ; 

34. Methodist Episcopal Church v. 
Hinton, 21 S.W, 321, 92 Tenn. 188, 19 
L.R.A. 289. : 

[a] Tlustration.—Under constitu- 
tional and statutory provisions for 
exemption of all property of any re- 
ligious or charitable institution used 
exclusively for the purposes for 
which such institution was created, 
property of a publishing house in- 
corporated as a part of the methodist 
church for the manufacture and dis- 
tribution of books disseminating re- 
ligious knowledge, and with the pur- 
pose of appropriating the produce of 


the house for the benefit of superan-. 


nuated preachers, is exempt from 
taxation, the direct physical use of 
the books by the beneficiaries not be- 
ing essential to exemption where the 
proceeds of the sale thereof were de- 
voted to their use. Methodist Episco- 
pal Church v. Hinton, 21 S.W. 321, 
92 Tenn. 188, 19 L.R.A. 289. - 

35. Staunton y. Mary Baldwin 
Seminary, 39 S.E. 596, 99 Va. 653; 
Petersburg v. Petersburg Benevolent 
Mechanic’s Association, 78 Va. 431. 

36. New Orleans v. Poydras Asy- 
lum, 9 La.Ann. 584, 


For later cases, developments and changes in the law see Annotations, same title and section number, 


ig 


els 


§§ 518-522] 


ductive property, the income of which is devoted to 
the corporate purposes of the institution, is ex- 
empt,*’ and, where the charter provides for exemp- 
tion and authorizes rents of a building to be applied 
to payment of the cost of construction, the building 
1s not subject to taxation as long as its rents are 
so applied.?§ 

Under statute exempting “all moneys and cred- 
its” belonging exclusively to religious or benevolent 
societies and appropriated solely to sustaining them, 
an endowment fund of such an institution loaned to 
outside parties for interest has been held tax ex- 
empt.°° 

Under laws predicating exemption upon charitable 
use of exclusive character, the fact that fees and 
charges are received from the beneficiaries will not 
deprive such property of its exclusive charitable use 
where such fees and charges are employed entirely 
for maintenance of the property.*! 

[§ 519] (c) Application of Proceeds of Sale. 
Under statutes exempting all property of any char- 
itable society used exclusively for its purposes and 
not for profit, using the proceeds of the sale of land 
for such purposes does not constitute a use of the 
land entitling it to exemption.*? 

[§ 520] (5) Loss of Exemption. Under laws bas- 
ing exemption upon charitable or benevolent use,*? 
exemption is lost by an abandonment of the chari- 
table uses to which the property was originally de- 
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voted or its diversion to other purposes.‘ 

[§ 521] h. Grant, Sequestration, or Use. Under 
statutes exempting all real and personal estate 
granted, sequestered, or used for public, pious, or 
charitable uses, exemption turns upon the fact of 
grant, sequestration, or use and not on the language 
of the deed under which the land is held;*® realty 
not used, sequestered, or granted for such purposes 
and separated by a river from property so used is 
not exempt despite ownership by the same person 
who owns property used for such purposes,*® but 
realty used for evangelical camp meetings is exempt 
as used for a pious purpose,*’ and incidental re- 
ceipt of income devoted to paying expenses of the 
meetings will not deprive it of exemption.’ 

[§ 522] i. Particular Organizations Held Chari- 
table or Benevolent.*® Particular organizations that 
have been held tax exempt as charitable or benevo- 
lent institutions under the circumstances involved 
inelude athletic clubs,®° bible societies,®! biblical in- 
stitute chartered to educate and prepare men for 
the ministry and operated without charge,®? Boy 
Scout organization,®* missionary societies,°* organ- 
izations for improvement of persons engaged in ar- 
tistie and other creative work,®° parochial schools,°* 
protection and relief societies,>’ schools of domes- 
tie science,°® Sunday school unions,®°® and women’s 
elubs.®° 


Held not exempt. Particular organizations held 


- 37. St. Anna’s Asylum v. New Or- 
leans, 105 U.S. 362, 26 L.Ed. 1128 [rev 


31 La.Ann, 292]; New Orleans Female, 


Orphan Asylum v. Houston, 37 La. 
Ann. 68; City of New Orleans v. Poy- 
dras Orphan Asylum, 33 La.Ann. 851. 

38. Henderson vy. Strangers’ Rest 
Lodge No. 13 I. O. O. F., 17. S.W. 215, 
17 Ky.L. 1041 [dist Lancaster. v. 
Clayton, 5 S.W. 864, 86 Ky. 373, 9 Ky. 
IG) (610: 

39. United Presb. Theological 
Seminary v. Little, 25 OhioCir.Ct. 609. 

40. See supra § 514. 

41. Women’s Christian Ass’n of 
Philadelphia v. Lippincott, 153 A. 261, 
9 N.J.Misc. 133. 

{a] Where statute expressly pro- 
vided that the exemption shall extend 
“to cases where the charity is sup- 
ported partly by fees and charges re- 
ceived from or on behalf of benefi- 


ciaries occupying said building, pro-} 


vided the building is wholly con- 
trolled and the entire income. there- 
from is used bythe charitable cor- 
poration for its charitable purposes,” 
the fact that charges were made to 
girls occupying a Women’s Christian 
Association summer home did not de- 
prive the property of its right to ex- 
emption where such moneys were 
employed wholly for maintenance of 
the home, and where there was a 
maintenance deficit made up by gifts 
from various. sources. Women’s 
Christian Ass’n of Philadelphia v. 
Lippincott, 153 A, 261, 9 N.J.Misc. 
1 


33. h 

42. Smith v. Myatt, 111 So. 590, 
146 Miss. 388. 
' 43. -See passim supra §§ 513-516. 
44. Philadelphia v. Jewish Hospi- 
tal Assoc., 23 A. 1135, 148 Pa, 454; 
Pocono Pines Assembly v. Monroe 
County, 29 Pa.Super. 36. 

45. Johnson y. Jones, 83 A. 1085, 


86 Vt. 167; Willard v. Pike, 9 A. 907, 
59 Vt. 202. 
[a] “Devoted” to charitable uses. 


—A claim that property is exempt 
from taxation under Pub. St. p 496, on 
the ground that the property is “de- 
voted” to charitable uses, merely 
means that the property has been so 
set apart or sequestered. Grand 
Lodge of Masons v. City of Burling- 
ton, 78 A. 978, 84 Vt. 202. 

46. Johnson v. Jones, 83 A. 1085, 


86 Vt. 167. 

47. Johnson v. Jones, supra. 

48. Johnson v. Jones, supra. 

49. Cross references: 

Cemeteries and cemetery associations 
see infra §§ 572-577. 

att nen of commerce see infra § 
578. 

College fraternities and sororities see 
infra § 579. 

Fraternal and beneficial organizations 
see infra §§ 580-589. 

Homes, asylums, and reformatories 
see infra §§ 590-596. 

Hospitals see infra §§ 597-601. 

Libraries and museums see infra §§ 
602-605. ; 

Literary and scientific societies see 
infra §§ 606-610. 

Military organizations see infra § 611. 

Patriotic societies see infra § 612. 

Societies for prevention of cruelty 
see infra § 613. 

Y. M. C. A., Y. W. C. A., and similar 
organizations ‘see infra §§$ 614-618. 
50. Cincinnati Gymnasium & Ath- 

letic Club v. Edmondson, 13 OhioN. 

P.N.S. 489. 

[a] Athletic club operated without 
profit and open to all complying with 
certain necessary and reasonable re- 
strictions is entitled to tax exemp- 
tion as a purely public charity. “In- 
stitutions of learning have long been 
held fit for charity. In recent years 
culture of the body has become a part 
and parcel of institutions of learning 
—a necessary adjunct thereto, and 
the court does not see why there can 
not be then an institution of physical 
culture separate from one of learning 
and quite as fit for charity.”’ Cincin- 
nati Gymnasium & Athletic Club v. 
Edmondson, 13 OhioN.P.N.S. 489, 491. 

51. Montreal v. Montreal Auxiliary 
Bible Soc., 6 Que.Q@.B. 251. 

52. ‘ Appeal Tax Ct, v. Grand Lodge 
G. O. H., 50 Md. 421. 

{a] Sectarian institute making no 
charge whatever for room, rent, 
books, or tuition, but wholly support- 
ed by donations, and operated for the 
purpose of preparing indigent young 
colored men for the methodist epis- 
copal ministry was considered a 
benevolent and charitable institution. 
Appeal Tax Ct. v. Grand Lodge G. O. 
H., 50 Md. 421. 

Roligious institutions gemerally see 


infra §§ 551-571. 

53. Camden County Council, Boy 
Scouts of America v. Bucks County, 
13 Pa.-; Dist, /&,.Co. 243. 

54 Ferry Beach Park <Ass’n of 
Universalists v. City of Saco, 142 A. 
65, 127 Me. 136; Maine Baptist Mis- 
sionary Convention v. Portland, '65 
Me. 92; Litz v, Johnston, 46 A. 776, 65 
N.J.Law 169; Presbyterian Church 
Bd. of Home Missions v. New York, 
37 N.Y.S. 96; Woman’s Home Mis- 
sionary Soc. vy. Taylor, 34 A. 42, 173 
Pa. 456. 

55. Corporation of Yaddo v: City 
of Saratoga Springs, 214 N.Y.S. 523, 
216 App.Div. 1. 

56. Goeser v. Voris, 41 Pa.Co. 504. 

[a] Exempt from taxation as pure- 
ly public charity.—Goeser v. Voris, 41 
Pa.Co, 504. 

Educational and religious institu- 
tions generally see infra §§ 523-571. 

57. San Francisco Ladies’ Protec- 
tion, ete., Soe. v.. Story, 32 Cal. 65. 
Compare County Comrs. vy. Denver, 
ete., Relief Assoc., (Colo.) 203 P. 850 
(holding property of a relief asso- 
ciation not exempt from taxation un- 
der a statutory exemption of prop- 
erty used exclusively for strictly 
charitable purposes). 

[a] Under statute exempting “all 
asylums and charitable institutions 
supported in whole or in part by the 
State,” a ladies’ protection and relief 
society, which received appropria- 
tions from the state, has been held 
exempt as a charitable institution 
with respect to realty used wholly for 
charitable purposes. San Francisco 
Ladies’ Protection, etc., Soc. v. Story, 
32 Cal 65. 

58. School of Domestic Arts and 
Science v. Carr, 153 N.E. 669, 322 Ill. 
562. : 

59. American Sunday School Un- 
ion v. Philadelphia, 29 A. 26, 161 Pa, 
BO iedr aki. 69'5¢ : 

60. Newton Centre Woman’s Club 
vy. City of Newton, 154 N.E. 846, 258 
Mass. 326; Catholic Woman’s Club v. 
City of Green Bay, 192 N.W. 479, 180 
Wis. 102. 

[a] Religious club.—Catholic Wo- 
man’s Club v. City of Green Bay, 192 
N.W. 479, 180 Wis. 102. 

[b] Secular club.—Newton Centre 
Woman’s Club y. City of Newton, 154 
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not tax exempt as charitable or benevolent institu- 
tions under the circumstances involved include build- 
ing corporations,*! church clubs,*? cities,** corpo- 
rations organized for profit,®* labor organizations,°* 
law societies,®® publishing houses,*? social elubs,** 
and theosophical corporations.°®? 

[§ 523] 3. Educational Institutions’°—a. In Gen- 
eral. In many jurisdictions an exemption from tax- 
ation is accorded to the property of “schools,” “col- 
leges,” “academies,” “institutions of learning,” “sem- 
inaries of learning,” “educational institutions,” and 
the like.71_ It is not essential to constitute an “ed- 
ucational” institution that it should be incorporated 
exclusively for such purpose or that there should 
be a regular corps of teachers with regular classes 
of students,72 but its objects must have some edu- 
cational value and it must perform some educa- 
tional function;7* and it is always essential to the 
exemption that the educational work of the institu- 
tion should be earried on; when it ceases or is aban- 
doned, the property becomes subject to taxation." 

“Academy,’?® as used in the exemption laws, has 
been said to have no precise significance other than 
that acquired by usage,7° and in the light: of past 
usage it has been- defined under such laws as an 
institution devoted to public use and providing sec- 
ondary education in preparation for entrance to 
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college;77 and it has also been defined as a semi- 
nary of learning, holding a rank between that of 
the college and the common school, in which the 
arts and sciences are taught generally.’® 

“College,”’?® as used in such laws, has been defined 
as a building in which scholars are housed, fed, in- 
structed, and governed under college discipline, 
while qualifying for their university degree.*° 

“Educational institution,”’®! as used in, such laws, 
has been defined as one which teaches and improves 
its pupils,®2 or as a school, seminary, college, or ed- 
ucational establishment,** whether chartered or un- 
chartered.°4~ *\ . 

“Institutions of learning,”®® as used in such laws, 
has been held to include private schools affording 
instruction in the higher branches of knowledge not- 
withstanding inclusion of branches ordinarily taught 
in publie schools,8* but to exclude private schools 
teaching only rudimentary branches commonly 
taught in public schools.*? 

“Public school-houses,” as the phrase is used in 
tax exemption laws, are school-houses belonging to 
the public and designed for schools established and 
conducted under public authority ;** in other words, 
those school-houses which belong to our system of 
free schools, and are used for carrying out the pur- 
poses of that system.®® 


N.E. 846, 258 Mass. 326. 

61. People ex rel. Forward Ass’n 
v. Purdy, 158 N.Y.S. 551, 173 App.Div. 
926 


62. Methodist Episcopal Church 
Baraca Club v. City of Madison, 167 
N.W. 258, 167 Wis. 207, L.R.A.1918D 
1124. 

[a] Tilustration.—Church club, 
maintaining clubhouse as home for 
its itinerant members, renting rooms 
therein to its members and others, 
and operating a public café, its 
benevolent activities consisting in se- 
curing positions for a few young men 
and furnishing an inconsequential 
number of free meals, is not a benevo- 
lent association exempted from taxa- 
tion by St. 1917, § 1038. Methodist 
Episcopal Church Baraca Club v. City 
of Madison, 167 N.W. 258, 167 Wis. 
207, L.R.A.1918D 1124. 

63. Peo. v. City of Chicago, 153 N. 
BH. 725, 323 Ill. 68. 

64. Peo. v. Ravenswood Hospital, 
87 ON. E: 3055238) Dll.- 137% 

65. Nashville Labor Temple _ v. 
City of Nashville, 243 S.W. 78, 81, 146 
Tenn. 429, 23 A.L.R. 807. 

[a] Holding company for unions. 
—Where labor unions own a beneficial 
interest in and jointly ‘use property, 
the legal title to which is in a hold- 
ing corporation, the fact that the la- 
bor unions dispense charity to their 
indigent members and their families 
does not render the holding company 
in its corporate capacity a “charitable 
institution,’ whose property is ex- 
empt from taxation, especially where 
no part of its revenue received from 
the unions is expended by the corpo- 
ration for vharity. Nashville Labor 
Temple v. City of Nashville, 243 S.W. 
78, 146 Tenn, 429, 23 A.L.R. 807. 

66. Ex parte St. John Law Society, 
30 N. B. 501. 

67. American Sunday-School Un- 
ion v. Philadelphia, 14 Pa.Co. 213. 

[a] Publisher of moral and reli- 
gious books for profit is not a charita- 
ble or benevolent institution so as to 
be entitled to exemption, as the char- 
acter of the books published does not 
of itself make publication an act of 
charity or benevolence, although such 
a house is exempt to the extent that 
its books are given away. American 
Sunday-School Union v, Philadelphia, 
14 Pa.Co. 213. 


68. New Standard Club v. McRa- 
ven, 71 So. 289, 111 Miss. 92, Ann.Cas. 
1918E 274; Washington Camp. No. 
23 of State of New Jersey, Patriotic 
Order Sons of America, v. Board of 
Equalization of Taxes of New Jersey, 
93 A. 856, 87 N.J.Law 53 

[a] Incidental dispensation of 
charity by club fundamentally social 
does not entitle it to tax exemption as 
a charitable corporation. New Stand- 
ard Club v. McRaven, 71 So. 289, 111 
Miss. 92, Ann.Cas.1918E 274. 

[b] Not “exclusively” benevolent. 
—An association, partly social and 
partly benevolent in character, cannot 
be said to be organized .exclusively 
for benevolent purposes. Washing- 
ton Camp. No. 23 of State of New 
Jersey, Patriotic Order Sons of Amer- 
ica v. Board of Equalization of Taxes 
of New Jersey, 93 A. 856, 87 N.J.Law 


bas 

69. New England Theosophical 
Corp. v. Boston Bd. of Assessors, 51 
N.E, 456, 172 Mass. 60, 42 L.R.A. 281. 

[a] Corporation for dissemination 
of theoscephical ideas and procuring 
of converts thereto is not entitled to 
exemption as either a ‘‘benevolent” or 
“charitable” institution. New Eng- 
land Theosophical Corp. v. Boston Bd. 
of Assessors, 51 N.E. 456, 172 Mass. 
60. 42 L.R.A. 281. 
ee. Educational 19 C.J. pp 1015, 
My and public schools see infra § 


Particular statutory 
passim infra §§ 524-55 

71. See constitutional and statuto- 
ry provisions. 

[a] Exemption by special act.— 
Where a special act Incorporating an 
educational institution was entitled 
an act to incorporate “St. Vincent 
College,’ but in the body of the act 
the institution was incorporated as 
“President and Faculty of St. Vin- 
cent’s College,’ and a later special 
act exempted from’ taxation the prop- 
erty of “St. Vincent College,” the in- 
tent to exempt the institution incor- 
porated by the first act was sufficient- 
ly clear to warrant exemption of its 
property. St. WVincent’s College vy. 
Schaefer, 16 S.W. 395, 104 Mo. 261. 


protons see 


Particular institutions included see |> 


infra § 531. 
Exemption of educational institu- 


tions as literary or scientific see pas- 
sim infra §§ 606-610. 

72. Matter of Mergentime, 113 N. 
Y.S.. 948, 129 App.Div. 367 [aff 88 N.E. 
1125, 195 N.Y. 572]. 


73. In re Vineland Historical, etc., 
Soc., 56 A. 1039, 66 N.J.Eq. 291. 
rvs Grubb v. Weaver, 19 Pa.Co. 
75. “Academy” see Schools and 


School Districts § 10. 

76. Pomfret School v. Town of 
Pomfret, 136 A. 88, 105 Conn. 456. 

77. Pomfret School v. Town of 
Pomfret, supra. 

78. Academy of Fine Arts v. Phil- 
adelphia County, 22 Pa. 496. 

79. “College” see Colleges and Uni- 
versities § 1. 

80. Yale University v. New Haven, 
42 A. 87, 71 Conn. 316, 43 L.R.A. 490. 

[a] Other definitions.—(1) ‘The 
‘building’ or ‘collection of buildings 
used by the college.’” Kenyon Col- 
lege v. Schnebly, 31 OhioCir.Ct. 150, 
153. (2) “A society of scholars, in- 
corporated for the purposes of study 
or instruction.” Kenyon College vy. 
Schnebly, supra. 

81. “Educational institution” gen- 
erally 19 C.J. p 1015 text and notes 


82. Nashville Labor Temple vy. City 
of Nashville, 243 S.W. 78, 146 Tenn. 
429, 23 A.L.R. 807; Cumberland Lodge 
anes 154 S.W. 1141, 127 Tenn. 


_83. Ward Seminary for Young La- 
dies v. City of Nashville, 167 S.W. 
113, 129 Tenn. 412. 

84. Ward Seminary for Young La- 
dies v. City of Nashville, supra. 

Corporate character of institution 
generally see infra § 524. 

85. “Institution of learning”? gen- 
erally see Institution § 8. 

86. People v. St. Francis Xavier 
eae Academy, 84 N.E. 55, 233 Ill. 


87. People v. Deutsche Evangelisch 
Lutherische Jehovah Gemeinde, etc., 
94 N.H. 162, 249 Ill. 132; People v. St. 
Francis Xavier Female Academy, 84 


N.H.- 55, 233 Ill. 26. 
88. Gerke v. Purcell, 25 OhioSt. 
229, 242, 246. 


Public schools see infra § 527. 


“Schoolhouse” see infra text and 
note 94. 


89. People v. Ryan, 27 N.E. 1095, 


For later cases, developments and changes in the law see Annotations, same title and section number, 


a 


§§ 523-527] 


“School,” as used in such laws, has been defined 
as any institution of learning,®® or as a place where 
systematic instruction is given in useful branches 
of knowledge as commonly understood,®! and the 
term “schools” has been held broad enough to in- 
clude institutions run for private profit.?2 

“Schoolhouse,”®* as used in such laws, has been 
restricted in meaning to buildings provided for pub- 
lie common. schools.°* 

“Seminary,”®® as used in such laws, has not ac- 
quired any definite and fixed legal meaning,®® al- 
though in a general sense it means an institution 
for the promotion of learning.®? 

Statutes exempting property used exclusively for 
school “and” religious purposes do not exempt prop- 
erty used only for school purposes,®’ but do exempt 
property used for both purposes.°°® ; 

[§ 524] b. Corporate Character of Institution. 
Except where. prohibited by statutory or constitu- 
tional provision, exemption will extend to eduea- 
tional institutions carried on by private individuals 
as well as to incorporated institutions.” 

[§ 525] c. Grade of Institution. In the absence 
of constitutional or statutory restrictions, language 
exempting educational institutions from taxation 
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has been construed as exempting all grades of such 
institutions.* But where the statute either express- 
ly,* or by construction,® restricts exemption to in- 
stitutions of a particular grade, no others are en- 
titled to exemption. 

Laws exempting institutions of collegiate grade 
have been held not to exempt institutions affording 
instruction partly of collegiate grade and partly of 
lower grades.® 

[§ 526] d. Foreign Institutions. Exemption has 
been denied an educational institution whose servic- 
es were rendered in another state.’ But an insti- 
tution rendering educational services both within 
and without the state is exempt as to property de- 
voted to educational purposes within the state.® 
Under a constitutional provision exempting from 
taxation “institutions of education not used or em- 
ployed for gain by any person or corporation, and 
the income of which is devoted solely to the cause 
of education,” foreign institutions conducting no 
educational activities within the state are not ex- 
empt.°® 

[§ 527] e. Public or Charitable Character1°—(1) 
In General. If an exemption from taxation is grant- 
ed generally to schools or educational institutions, 


138 Ill. 268, 267. 

90. Omaha Medical College _ v. 
Rush, 35 N.W. 222, 22 Neb. 449. 

[a] Whether of higher or lower 
grade.—Omaha Medical College v. 
Rush, 35 N.W. 222,.22 Neb. 449. 

*“School” generally see Schools and 
School Districts § 1. 

91. People v. Deutsche Evangelisch 
Lutherische Jehovah Gemeinde, etc., 
, 94 N.E. 162, 249 Ill. 132. 

[a] Institutions for teaching danc- 
ing, riding, deportment, and the like 
would not be® “schools? in the ordi- 
nary sense. People yv. Deutsche 
Evangelisch Lutherische Jehovah 
Gemeinde, etc., 94 N.E. 162, 249 Ill. 
132. 

92. Pitcher v. Miss Wolcott School 
Association, 165 P. 608, 63 Colo. 294, 
L.R.A.1917E 1095; Board of Com’rs of 
Tulsa, County v. Tulsa Business Col- 
lege, 1 P.(2d) 351, 150 Okl. 197. 

93. “Schoolhouse” generally 
Schools and School Districts § 15. 

94. Colored Orphans’ Assoc. v. 
New York, 12 N.E. 279, 104 N.Y. 581; 
Chegaray v. New York, 13 N.Y. 220 
{rev 9 N.Y.Super. 521, and overr Che- 
garay v. Jenkins, 5 N.Y. 376]. 

“Public school-houses” see supra 
text and notes 88, 89. 


see 


95. “Seminary” 57 C.J.*pp 121, 
122. 

96. Chesaeay v. New York, 13 N.Y. 
220 [rev 9 N.Y.Super. 521]. 

97. Chegaray v. New York, supra. 

98. People v. Trustees of North- 


western College, 152 N.E. 555, 322 Ill. 
120. 

[a] Both purposes. essential.—A 
statute exempting from taxation all 
“property used exclusively for reli- 
gious purposes, or used exclusively 
for school and religious purposes,” 
does not exempt school property, as 
“or” may not be substituted for “and” 
without making the concluding phrase 
“and religious purposes” meaningless 
as a mere repetition of the initial 
phrase exempting property used “ex- 
clusively for religious purposes,” and 
“the exemption can only be claimed, 
under the provision invoked, when the 
property is used exclusively for both 
purposes.” . People v. Trustees of 
Northwestern College, 152 N.E. 555, 
557, 822 Till. 120. 

99. People v. Catholic Bishop of 
Chicago, 142 N.E. 520, 311 Ill. 11. 

[a] * Catholic seminary conducted 
for the purpose of preparing young 
men for priesthood is exempt from 


[61 C. J.— 30] 


taxation under Const. art 9 § 3, and 
Cahil] St. (1923) ¢ 120 § 2 el 2, ex- 
empting property used exclusively for 
“school and _ religious purposes.” 
People v. Catholic Bishop of Chicago, 
142 N.H. 520, 311 111.11. 

1. Rast v. Hulvey, 80 So. 750, 77 
Fla. 74; St. Monica’s Church v. New 
York, 23 N.E... 294, 119 N- 91,:7 LL. 
R.A. 70 [rev 55 N.Y.Super. 160]; Che- 
garay v. New York, 13 N.Y. 220 [rev 
9 N.Y.Super. 521]. 

[a] Constitutional exemption in- 
applicable.—On showing that com- 
plainant owned land with the build- 
ings thereon known as the ‘Florida 
Military Academy,” unincorporated, 
and used partly. for school purposes 
and partly for his home, Const. art 16 
§ 16, relating: to exemptions, had no 


application. Rast v. Hulvey, 80 So. 
750, 77 Fla. 74. 
[b] Unincorporated private school 


not exempt as “seminary” under a 
statute exempting from taxation ev- 
ery building for use of a “‘college, in- 
corporated academy or other semina- 
ry of learning,’ as the word “‘college’”’ 
implies a corporation, and since the 
institutions preceding ‘‘other semina- 
ry” are corporations, by necessary im- 
plication the ‘other seminary” ex- 
empted must likewise be a corpora- 
tion. Chegaray v. New York, 13 N.Y. 
220 [rev 9 N.Y.Super. 521]. 

[c] Term “society” in a statute 
exempting from taxation schoolhous- 
es owned by religious societies ap- 
plies only to incorporated societies. 
St. Monica Church v. New York, 23 
N.E. 294, 119 N.Y. 91, 7 L.R.A. 70. 

2. Jackson v. Preston, 47 So. 547, 
93 Miss. 366, 21 L.R.A.N.S. 164; Mont- 
clair Military Academy v. Bowden, 47 
A. 490, 64 N.J.Law 214; Board of 
Com’rs of Tulsa County v. Tulsa Busi- 
ness College, 1 P.(2d) 351, 150 Okl. 
197; Ward Seminary for Young La- 
dies v. City of Nashville, 167 S.W. 113, 
114, 129 Tenn. 412. 

“The exemption is to the owner of 
the institution, whether corporate or 
individual.” Ward Seminary for 
Young Ladies y. City of Nashville, 
supra. 

3. State v. Carleton College, 191 N. 
W. 400, 154 Minn. 280. 

[a] Provision for exemption of 
“academies, colleges, universities and 
all seminaries of learning” should be 
construed as exempting all grades of 
educational institutions. State v. 
Carleton College, 191 N.W. 400, 154 


Minn. 280. 

“tnstitutions of learning” defined 
see supra § 523 text and notes 86, 87. 

4 See infra text and note 6. 

5. Pomfret School v. Town of 
Pomfret, 136 A. 88, 105 Conn. 456; 
Brunswick School v. Greenwich, 90 
A. 801, 88 Conn, 241. 

[a] Academies having been de- 
fined by usage as institutions afford- 
ing instruction in grades superior to 
those of ordinary primary schools, to 
be exempt as an academy the institu- 
tion must afford such superior grade 
of instruction. Pomfret School v. 
Town of Pomfret, 136 A. 88, 105 Conn. 
456 (where institution met require- 
ment as to grade); Brunswick School 
v. Greenwich, 90 A. 801, 88 Conn. 

6. Pasadena University v. Los An- 
geles County, 214 P. 868, 190 Cal. 786. 

[a] Ilustration.—Const. art 13 § 
la, providing, ‘“‘any educational insti- 
tution of collegiate grade .. . 
shall hold exempt from taxation its 
buildings and equipment, . . . 
used exclusively for the purposes of 
education,” held to exempt from tax- 
ation only an institution of collegiate 
grade as a whole, and not one where- 
in part of the students enrolled were 
doing work of less than a collegiate 
grade. Pasadena University v. Los 
paneer: County, 214 P. 868, 190 Cal. 
7. Layman Foundation yv. City of 
Louisville, 22 S.W.(2d) 622, 232 Ky. 
259; People ex rel. Andrews v. Cam- 
eron, 124 N.Y.S. 949, 140 App.Div. 76 
[aff 94 N.E. 1097, 200 N.Y. 585]; Peo- 
ple ex rel. Andrews v. Tilbury, 124 
N.Y.S. 956, 140 App.Div. 76. 

8. People ex rel. Walcott v. Parker, 
146 N.Y.S. 753, 84 Misc. 534. 

[a] Charitable and educational as- 
sociation without any principal place 
of business or office, having an asso- 
ciation house located in the state of 
New York, subject to visitation and 
control by the state, had a residence 
for the purpose of taxation and ex- 
emption in the state of New York and 
in every state where its work was car- 
ried on. People ex rel. Walcott v. 
Parker, 146 N.Y.S. 753, 84 Mise. 534. 

9. Lloyd Library & Museum vy. 
Chipman, 22 S.W.(2d) 597, 232 Ky. 
Ss 

10. Charitable or profitable use see 
infra § 542. 
peeeie or private use see infra § 
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without requiring that they shall be public or char- 
itable institutions, it may properly be claimed by a 
private school maintained by an individual or cor- 
poration as a business enterprise.*? 
ever, the spirit of the exemption laws indicates an 
intent to restrict exemption to public or charitable 
institutions, private institutions run for profit are 
not exempt,!2 as where the exemption is limited 
to schools or school property not conducted nor used 
with a view to profit,'® or is granted only to ‘“pub- 
lie” schools, colleges, ete.;14 nor is such an insti- 


11. Ark.—Phillips County v. Sister 
Estelle, 42 Ark. 536. 

Colo.—Pitcher v.. Miss Wolcott 
School Ass’n, 165 P. 608,'63 Colo. 294, 
L.R.A.1917E 1095. 

Ga.—Linton v. Lucy Cobb Inst., 45 
S.B. 538, 117 Ga. 678. Compare Geor- 
gia cases infra notes 12-14. 

Ind.—Indianapolis v. Sturdevant, 
24 Ind. 391. Compare Indiana cases 
infra note 12. 

La.—State -v. Orleans Parish Bd. 
of Assessors, 26 So. 872, 52 La.Ann. 
223 


Mich.—Detroit Home, etc., School v. 
Detroit, 43 N.W. 593, 76 Mich. 521, 6 
L.R.A. 97. 

Minn.—Ramsey County v. Stryker, 
53 N.W. 1133, 52 Minn. 144. 

Miss.—Board of Sup’rs of Harrison 
County v. Gulf Coast Military Acade- 
my, 89 So. 617, 126 Miss. 729. 

Mo.—State v. Johnston, 113 S.W. 
1083. 214 Mo. 656, 21 L.R.A.N.S. 171. 

N.J.—Montclair Military Academy 
v. State Bd. of Assessors, 47 A. 558, 
65 N.J.Law 516. Compare New Jer- 
Sey cases infra notes 12, 13. 

N.C.—Corporation Commission  v. 
Oxford Seminary Const. Co., 76 S.H. 
640, 160 N.C. 582. 

Okl.—Board of Com’rs of Tulsa 
County vy. Tulsa Business College, 1 P. 
(2d) 351, 150 Okl. 197. 

Tenn.—Ward Seminary for Young 
Ladies of City of Nashville, 167 S.W. 
113,129 Tenn. 412; Nashville v. Ward, 
16 Lea 27. 

eras vy. Montreal, 12 Can.S. 
C. 384. 

[a] Illustrations. — (1) Under 
Const. art 10 § 5, and Rev. St. (1908) 
§ 5545, providing that lots with the 
buildings thereon used solely and 
exclusively for schools.shall be ex- 
empt from taxation, buildings and 
grounds owned by a domestic corpo- 
ration and used exclusively for pur- 
pose of schools conducted for profi 
are exempt from taxation, the term 
“schools” being broad enough to in- 
clude institutions run _ for _ profit. 
Pitcher v. Miss Wolcott School Ass’n, 
165 P. 608, 68 Colo. 294, L.R.A.1917E 
1095. (2) Under statutes exempting 
from taxation all property belonging 
to any college or institution for the 
education of youth, used directly and 
exclusively for such purpose, such 
property is exempt regardless of 
whether the institution is operated 
for private profit. Board of Sup’rs 
of Harrison County v. Gulf Coast Mil- 
itary Academy, 89 So. 617, 126 Miss. 
729. (3) Under laws exempting from 
taxation all property used exclusively 
for schools or colleges, and silent as 
to whether they may be run for a 
profit, property of private schools run 
for a profit; and devoted exclusively 
to school purposés is exempt. Board 
of Com’rs of :Tulsa County v. Tulsa 
Business College, 1 P.(2d) 351, 150 
Ok1. 197. 

12. Conn.—Canterbury School v. 
Town of New Milford, 149 A. 685, 111 
Conn. 203; Female Academy of Sacred 
Heart of Albany vy. Town of Darien, 
142 A. 678, 108 Conn. 136; Pomfret 
School v. Town of Pomfret, 136 A. 
88, 105 Conn. 456. 

Ga.—Brenau Association vy. 
son, 48 §.H. 3638, 120 Ga. 929. 
pare Georgia case supra note 11. 


Harbi- 
Com- 
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Where, how- 


Ill.— Montgomery v. Wyman, 22 N. 
B. 845,130. L. 17. ACR 

Ind.—Indianapolis v. McLean, 8 
{nd. 328. Compare Indiana case su- 
pra note 11. 

Iowa.—In re Dille, 93. N.W. 571, 119 
Iowa 575. 

Kan.—-Lawrence Business College v. 
Bussing, 231 P. 1039, 117 Kan. 436 
[quot Cyc]. 

Ky.—Henderson v. McCullogh, 12 
S.W. 932, 89 Ky. 448, 12 Ky.L. 77. 

N.J.—Bancroft Training School v. 
Borough of Haddonfield, 82 A. 20, 82 
N.J.Law 192; State v. Ross, 24 N.J. 
Law 497. Compare New Jersey case 


supra note 11. 

N.Y.—People v. Mezger, 738 N.E. 
1130, 181 N.Y. 511; Chegaray v. New 
York, 13 N.Y. 220; People ex rel Miss- 
es Masters School vy. Keys, 165 N.Y. 
S. 863, 178 App.Div. 677; Chegaray v. 
arene 5 N.Y.Super. 409 [aff 5 N.Y. 
376]. 

Pa.—Haverford College v. Davis, 2 
Del.Co. 33. 

Eng.—Southwell v. Royal Holloway 
College, [1895] 2 Q.B. 487. 

la] One test of public use is 
whether the institution has a chance 
of making a private profit, and, if so, 
it may be taxable although actually 
operated at a loss. Pomfret School vy. 
Town of Pomfret, 136 A. 88, 105 Conn. 


456. } 
{b] Illustrations. — (1) Under 
statutes exempting from taxation 


buildings and land exclusively occu- 
pied as “academies,” when construed 
in the light of past usage defining an 
“academy” as an institution operated 
for the public benefit,’an institution 
charging high fees and run for pri- 
vate profit is not entitled to exemp- 
tion because not devoted to public 
use. Pomfret School vy. Town of Pom- 
fret, 186 A. 88, 105:-Conn. 456. (2) 
Under a statute exempting from tax- 
ation “every school-house”’ and enu- 
merated other buildings of a public 
character, a private school is not ex- 


cunt. Indianapolis vy. McLean, 8 Ind. 
[c] Institution held charitable.— 


School of Domestic Arts and Science 
v. Carr, 153 N.E. 669, 322 Ill. 562. 

{d] Institution held not public.— 
Female Academy of Sacred Heart of 
Albany v. Town of Darien, 142 A. 678, 
108 Conn. 136. 

[e] Internal arrangement between 
university departments for distripu- 
tion of income held not to result in 
income yield from particular property 
So. as to preclude exemption. Phila- 
delphia vy. Pennsylvania University, 44 
Pa. 360. 

13. Brenau_ Assoc. vy. Harbison, 48 
S.E. 3638, 120 Ga. 929; Montgomery v. 
Wyman, 22 N.E. 845, 130 Ill. 17; In 
re Dille, 93 N.W. 571, 119 Iowa 575; 
Carteret Academy v. State Board of 
Taxes and Assessment, 133 A. 886, 102 
N.J.Law 525 [aff 138 A. 919, 104 N.J. 
Law 615]; Carteret Academy v. State 
Board of Taxes and Assessment, 120 
A. 736, 98 N.J.Law 868. 

[a] Exemption denied.—(1) A pri- 
vate academy charging tuition held 
not exempt from taxation as funda- 
mentally philanthropic or charitable 
in purpose, notwithstanding declara- 
tion and provisions thereof in by-laws 
(Tax Act [1918] [P. L. p 848] § 203 
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tution one of “purely public charity” within the 
meaning of the statutes.*® 

Term “public” school, as used in the tax laws, 
ordinarily means only such schools as are main- 
tained and regulated under the laws of the state, 
or by the local municipal authorities, as part of 
the general system of popular education, and does 
not inelude such schools as are supported and con- 
trolled by private enterprise, although these may 
be “public” in the sense that they are open to the 
indefinite publie 


free of charge;'® but the appli- 
subd 4, as amended by P. L. [1922] 

678). Carteret Academy v. State 
Board of Taxes and Assessment, 133 
A. 886, 102 N.J.Law 525 [aff 138 A. 
919,104 N.J.Law 615]. (2) An educa- 
tional corporation organized under the 
general corporation act and conducted 
as a private business enterprise did 
not become an “academy not,conducted 
for profit’? by reincorporation under 
Act April. 21, 1898 (P. Ls p 422; 1 
Comp. St. [1910] p 125), and certain 
transfers of property under Gen. Tax 
Act (1903) par 4 § 3, so as to be ex- 
empt from taxation, where no material 
change took place other than changes 
in corporate form and financial sys- 
tem of distributing the profits. Town 
of Montclair v. State Board of Equali- 
zation of Taxes, 92 A. 270, 86 N.J. 
Law 497 [affirmed 96 A. 44, 88 N.J. 
Law 374]. : 

[b] Exemption granted.—An edu- 
cational corporation organized under 
“an act to incorporate associations 
not for pecuniary profit” (Act April 
21, SES 9S8ie FP. to ps4 22 A Compa es te 
(1910) p 125]) is not “conducted for 
profit” within the meaning of Tax 
Act § 203 subd 4, merely because it 
secured the entire purchase price of. 
its school property by a purchase- 
money mortgage to the former owner, 
even though the property was not 
a “money maker” in the hands of the 
former owner, the sale and purchase 
having been made in good faith. Bor- 
ough of Princeton v. State Board of 
Taxes and Assessments, 115 A. 342, 
96 N.J.Law 334. 

[ec] Test of exemption stated.— 
The question being whether a school 
is conducted for profit, so as to de- 
feat exemption from taxation within 
Tax Act § 203 subd 4, the test is not 
whether there is or may be a profit, 
but whether the school is conducted 
for the purpose of making a profit; 
that is, whether the charges for tui- 
tion and board are fixed with the in- 
tention of yielding a profit above the 
actual cost. Borough of Princeton v. 
State Board of Taxes and Assess- 
ments, 115 A. 342, 96 N.J.Law 334. 

14. Mundy v. Van Hoose, 30 S.H. 
783, 104 Ga. 292; Henderson v. Mc- 
Cullagh, 12 S.W. 932, 89 Ky. 448, 12 
Ky.L. 77; Englewood School y. Cham- 
berlain, 24 A. 479, 54 N.J.Law 549. 

15. Harrisburg v. Harrisburg Acad- 
emy, 26 Pa.Super. 252; Haverford Col- 
lege v. Davis, 2 Del.Co. (Pa.) 33; Mo- 
ravian Seminary v. Northampton 
County, 2 lLanc.L.Rev.- (Pa.) 281; 
Southwell v. Royal Holloway Col- 
lege, [1895] 2 Q.B. 487; Charterhouse 
School v. Lamarque, 25 Q.B.D. 121. 

[a] Institutions held public so as 
to be exempt. Myers y. Akins, 8 Ohio 
Cir.Ct. 228, 4 OhioCir.Dec. 425; Beaver 
eouaty v. Geneva College, 2 Pa.Dist. 


16. Ill.—People y. Ryan, 27 N.E. 
1095, 138 Ill. 263; Chicago University 
V.,,.people;/9 Nebr 1895 £13) TM. 56555 bl 
linois Industrial University v. Cham- 
paign County, 76 Ill. 184; Pace vy. 
Jefferson County, 20 Ill. 644. 

Ky.—Henderson vy. McCullagh, 12 S. 
W. 932, 89 Ky. 448, 12 Ky.L. 77. 

Mass.—Jenkins yv. Andover, 103 
Back Merrick v. Amherst, 12 Al- 
en 5 


N.Y.—Colored Orphan Assoc. Vv. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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cation of the term “public” is not a question of defi- 
nition but of legislative intention,1? and it may ap- 
ply to schools which are open to the public, although 
not owned by the public,!® and notwithstanding some 


charge for tuition is made.!® 


; Where exemption is granted to “free” schools, 
it is not necessary, to meet this requirement, that 
the particular school should be controlled by the 
state, but only that it should be open and free to 


all children of suitable age.?° 


[§ 528] (2) Charging Tuition or Board. The fact 
that an educational institution charges tuition fees 
does not necessarily deprive it of a public or chari- 
table character warranting exemption,?1 the distine- 
tion between charity and business, in this connec- 
tion, being determined by the source from which 
the institution principally derives*its support. 


chiefly maintained by tuition fees, 


New York, 12 N.E. 279, 104 N.Y. 581; 
Chegaray v. New York, 13 N.Y. 220. 
BR ae oo ap ad v. Purcell, 25 OhioSt. 

oO: 

R.I.—St. Joseph’s Church vy. Provi- 
dence Tax Assessors, 12 R.I. 19, 34 
Am.R. 597. : 

Eng.—Blake y. London Corp., 19 Q. 


B.D. 29; 

[a] In Michigan (1) the text rule 
has been applied. Auditor-Gen. v. 
University of Michigan, 47 N.W. 440, 
83 Mich. 467, 10 L.R.A. 376. 
der.a school code exempting ‘“the 
property of all school districts,” as 
construed in connection with coexist- 
ing provisions of the General Tax Law 
exempting such property “when used 
for public purposes,” it has been held 
that use for public purposes is not 
essential to exemption of school dis- 
trict property because the school 
code is controlling and contains no 
such requirement (Board of Educa- 
tion, Rural Agr. School Dist. No. 1, 
Grosse Pointe Tp., Wayne County, v. 
Blondell, 232 N.W. 375, 251 Mich. 528; 
Rural Agr. School Dist. No. 1, Grosse 
Pointe Tp., Wayne County v: Blon- 
dell, 232 N.W. 377, 251 Mich. 525), 
(3) but that, with respect to tax ob- 
ligations arising prior to the effective 

date of such school code provision, 
exemption will be denied (Rural Agr. 
School Dist. No. 1, Grosse Pointe Tp., 
Wayne County v. Blondell, supra). 

“Public schoclhouses” see supra § 
523 text and notes 88, 89. 

17. Blake v. London, 18 Q.B.D. 437 
fate £9 Or BR. De 797, eas 

18. Myers v. Akins, 8 OhioCir.Ct. 
228, 4 OhioCir.Dec. 425; Willard v. 
Pike, 9 A. 907, 59 Vt. 202. 

19. Willard v. Pike, supra; 
vy. London, 18 Q.B.D. 437. : 

20. Phillips County v. Sister Es- 
telle, 42 Ark. 536; Baltimore City Ap- 
peal Tax Ct. v. St. Peter’s Academy, 
50 Md. 321; Northampton County v. 
Lafayette College, 18 A. 516, 128 Pa. 


Blake 


132. 
21. Linton v. Lucy Cobb Inst., 45 
S.E. 53, 117 Ga. 678; Borough of 


Princeton y. State Board of Taxes and 
Assessments, 115 A. 342, 96 N.J.Law 
334; Institute of Holy Angels y. Ben- 
der, 74 A. 251, 79 N.J.Law 34; Mary 
Immaculate School of Eagle Park _ v. 
Board of Assessors of Town of Os- 
sining, 175 N.Y.S. 701, 188 App.Div. 5. 

“Unless the tuition charges are so 
fixed as to evince a purpose to make 
a profit over and above the cost of 
tuition, the school is exempt. Prince- 
ton University and Rutgers College, 
like all our endowed institutions of 
learning, make a charge, ; 
not an inconsiderable charge, for tul- 


eg ae Bee! tae 


it is not a char- 
ity, although it may also derive some revenue from 
donations or endowment funds,?? particularly where 
its income produces a surplus over the cost of main- 
tenance;** but if supported mainly by free gifts or 


(2) Un-] 


TAX ATION 


that use of the 
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income from charitable endowments, it is exempt 
from taxation, although it may also receive tuition 
fees from those able to pay them.?4 


But the fact 
institution is free will not neces- 


sarily determine its publie character,?> and the ques- 
tion as to whether the use is free or whether a charge 
is made becomes material only when the charitable, 
as distinguished from public, character of the insti- 
tution is in question.?® 


Making charge for board does not deprive an 


If 


tion; and it is quite probable that 
in individual cases the tuition fee 
may exceed the actual cost of the in- 
struction. Yet no one would suggest 
that either institution was conducted 
for profit. The reason is that such 
institutions, upon the whole, .give 
more than they get, and make up the 
deficiency of the tuition fees to pay 
for the actual. cost of the instruction 
in part by the self-sacrificing devo- 
tion of the teachers and in part by 
the bounty of past generations. Such 
appears to be the aim of the present 
prosecutor. The school is conducted 
by a religious sisterhood. The teach- 


ing sisters receive no salary. Some 
of the pupils pay no tuition. Some 
pay less than the full charge. The re- 


ceipts do not suffice to meet the ex- 
penses, and the prosecutor depends 
upon donations to meet the deficien- 


ey.” Institute of Holy Angels v. Ben- 
der, supra. 
- Public or charitable character as 


requisite to exemption under some 
statutes see supra § 527. 

22. Philadelphia vy. Public Schools 
Overseers, 32 A. 1033, 170 Pa. 257, 29 
L.R.A. 600; Philadelphia’s Appeal, 15 
A. 683, 1 Mon. (Pa.) 1; Hunter’s Ap- 
peal, 15 A. 683, 1 Mon. (Pa.) 1; Merc- 
ersburg College y. Poffenberger, 36 Pa. 
Super. 100; Kittanning Academy v. 
Kittanning Borough, 6 Pa.Dist. 603, 
19 Pa.Co. 296; Harrisburg v. Harris- 
burg Academy, 6 Dauph.Co. (Pa.) 179; 
Haverford College v. Davis, 2 Del.Co. 
(Pa.) 33. : 

{a] Self-supporting institution not 
entitled to exemption although not 
conducted for profit, as lack of main- 
tenance by voluntary contribution and 
endowments deprives it of purely 
public character within the meaning 
of exemption laws. Harrisburg v. 
Harrisburg Academy, 13 Pa.Dist. 261. 

23. Mercersburg College v. Poffen- 
berger, 36 Pa.Super. 100. pet 

24. Brewer v. American Mission- 
ary Assoc., 52 S.B. 804, 124 Ga. 490; 
Linton v. Lucy Cobb Inst., 45 S.E. 
53, 117 Ga. 678; Kentucky Female 
Orphan School v. Bell, 36 S.W. 921, 
100 Ky. 470, 19 Ky.L. 1091, 1916, 40 
L.R.A. 119; Episcopal Academy v. 
Philadelphia, 25 A. 55, 150 Pa. 565; 
Northampton County v. . Lafayette 
College, 18 A. 516, 128 Pa. 132; Schuyl- 
kill Seminary v. City of Reading, 24 
Pa.Dist. 899; Dickinson College v. 
Cumberland County, 12 Pa.Co. 582; 
Protestant Episcopal Church Acade- 
my v. Hunter, 4 Pa.Co. 66. 

[a] Ilustration.—Under statutes 
exempting from taxation all buildings 


sometimes | erected for and used as a college, in- 


corporated academy, or other semina- 


educational institution of its public or charitable 
character so as to preelude exemption,?? under stat- 
utes restricting exemption to public or charitable 
educational institutions,?® unless the school is con- 
ducted as a commercial enterprise.?® 

[§ 529] (8) Compensation of Teaching Staff. 
Compensation or maintenance of its teaching staff 
by an educational institution does not deprive it of 
a publie or charitable character so as to preclude 
exemption,®® unless the compensation paid is such 
as to show that the institution is in effect conducted 
for profit,** nor does the existence of pensioning 


ry of learning, provided the property 
be not used for private or corporate 
profit or income, the fact that a pub- 
lic educational institution charges tui- 
tion fees does not preclude exemp- 
tion. Linton y. Lucy Cobb Inst., 45 
SiEiaibs ol Nin Gan. 608: 

[b] Receipt of tuition purely inci- 
dental to primary purpose of educa- 
tion does not mean that the institu- 
tion is conducted primarily for prof- 
it or income. Linton y. Lucy Cobb 
Inst., 45 S.-E. 53,117 Ga. 678, 


soeor Gerke v. Purcell, 25 OhioSt. 
26. Gerke v. Purcell, supra. - 
27. Institute of Holy Angels vy. 


Bender, 74 A. 251, 79 N.J.Law 34. 

28. See passim supra § 527; and 
passim supra text and notes 21-26. 

29. Institute of Holy Angels y. 
Bender, 74 A. 251, 79 N.J.Law 34. 

30. Borough of Princeton v. State 
Board of Taxes and Assessments, 115 
A. 342, 96 N.J.Law 334; Re Ottawa, 
29 Ont.L. 568, 5 Ont.W.N. 380. 

[a] Maintenance.—Under a statute 
exempting from taxation. buildings 
and grounds of, and bona fide used in 
connection with, every seminary of 
learning maintained for philanthropic, 
religious, or educational purposes, the 
whole profits of which are devoted to 
such purposes only, expenditure of 
part of the profits for food and cloth- 
ing of members of a community of 
“sisters” engaged in running a reli- 
gious philanthropic and educational 
institution does not preclude exemp- 
tion, as devotion of income to main- 
tenance of the staff that runs the in- 
stitution is an application of income 
to its purposes. Re Ottawa, 29 Ont. 
L. 568, 5 Ont.W.N. 380. 

[b] Salary paid.—An educational 
institution organized under “an act to 
incorporate associations not for pe- 
cuniary profit’ (Act April 21, 1898 [P. 
L.. p 422; 1 Comp. St. [1910] p 125]) 
is not ‘‘conducted for profit’ within 
the meaning of Tax Act § 203 subd 4, 
merely because its principal and 
teachers are paid moderate salaries. 
Borough of Princeton y. State Board 
of Taxes and Assessments, 115 A. 342, 
96 N.J.Law 334. : 

Necessity that institution be public 
or charitable as dependent on statu- 
tory provisions see supra § 527. 

31. Lawrence Business College vy. 
Bussing, 231 P. 1039, 117 Kan. 436. 

[a] Tllustration.—Where the own- 
ers of a business college turned equip- 
ment over to a corporation without 
capital stock, organized by them, and 
thereafter as officers of the corpora- 
tion drew salaries which absorbed all 
its income for a period of eight years, 
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arrangements preclude exemption.®? 

[§ 530] (4) Religious and Sectarian Schools. In 
the absence of contrary statute, an institution may 
be exempt as educational in character notwithstand- 
ing inclusion of religious instruction.** 

Scctarian schools. If the statute exempts “prop- 
erty used for school purposes,” or “educational in- 
stitutions” generally, it may be considered broad 
enough to inelude parochial and other schools main- 
tained by particular churches or sects exclusively 
for the benefit of their own people, provided they 
But such sectarian 
or denominational schools are neither “free public 
schools” nor “institutions of purely public chari- 
ty,”®> although a religious denominational school 
which offers educational advantages to all who may 
apply, not limiting tne admission of pupils to chil- 


are not conducted for gazn.** 
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may give a preferende to such children, and which 


lic charity.°° 


dren of members of the denomination, although it 


the corporation was not entitled to 
exemption from taxation, under Const. 
art 11 § 1, on the ground of using 
property for educational purposes. 
Lawrence Business College v. Buss- 
ing, 231 P. 1039, 117 Kan. 436. 

32. People ex rel. Misses Masters 
School v. Keys, 165 N.Y.S. 863, 178 
App.Div. 677. 

fa] Ilustration.—A pensioning ar- 
rangement for teachers does not make 
a school one conducted for profit 
within the statute forbidding exemp- 
tion where any officer or teacher re- 
eceives ‘pecuniary profit’ from the 
school “except reasonable compensa- 
tion for services.” People ex rel. 
Misses Masters School v. Keys, 165 
N.Y.S. 863, 178 App.Div. 677. 

83. South Lancaster Academy v. 
Inhabitants of Town of Lancaster, 136 
N.E. 626. 242 Mass. 553. 

[a] Illustrations.—(1) St. (1909) 
e 490 pt 1 § 5 cl 3, exempting from 
taxation the property of literary, be- 
nevolent, charitable, and scientific in- 
stitutions, if none of the income or 
profits is used for other than litera- 
ry, educational, benevolent, charita- 
ble, scientific, or religious purposes, 
permits exemption, although in addi- 
tion to conducting a school some of 
the income or profits of the institu- 
tion is used for imparting to the pu- 
pils religious instruction. South Lan- 
easter Academy v. Inhabitants of 
Town of Lancaster, 136 N.E. 626, 242 
Mass. 558.- (2) In a proceeding by an 
incorporated academy for abatement 
of taxes, finding held warranted that, 
while one of the purposes of the acad- 
emy’s incorporation was that of re- 
ligious teaching, its paramount and 
dominant purpose was the education 
of boys and girls to prepare them for 
business or calling, and make them 
valuable members of society, and that 
it was a literary, benevolent, charita- 
ble, and scientific institution within 
St. (1909) ec 490 pt 1§ 5 cl 3. South 
Lancaster Academy v. Inhabitants of 
Town of Lancaster, supra. 

34 Del—Retriew vy. St. Patrick’s 
Roman Catholic Church, 58 A. 828, 20 
Del. 593. 

Ky.—Commonwealth v. Board of 
Education of Methodist Episcopal 
Church, 179 S.W. 596, 166 Ky. 610. 

Mass.—South Lancaster Academy 
vy. Inhabitants of Town of Lancas- 
ter, 136 N.E. 626, 242 Mass. 553. 

N.H.—Warde v. Manchester, 56 N. 
H. 508, 22 Am.R. 504. 

N.Y.—Hebrew Free School Assoc. 
v. New York, 4 Hun 446; Church of 
St. Monica v. New York, 55 N.Y.Super. 
160, 13 N.Y.St. 308 [rev 23 N.H. 294, 
TO EIN Wig) O77 LMESHAG- 7-0] = 

Ohio.—Gilmour vy. Pelton, 5 Ohio 
Dec. (Reprint) 447; 2 Cine.L.Bul. 159, 
6 Am.L.Rec. 26 [aff 25 OhioSt. 229]. 

Ont.—Re Ottawa, 29 Ont.L. 5v8, 5 
Ont.W.N. 380. 


[a] Constitutional provision for 
exemption of “institutions of educa- 
tion not used or employed for gain by 
any person or corporation, and the in- 
come of which is devoted solely to 
the cause of education,” does not pre- 
clude exemption of a sectarian school, 
although in the case at bar the school 
seeking exemption is in fact nonsec- 
tarian. Commonwealth v. Board of 
Education of Methodist Episcopal 
Church, 179 S.W. 596, 166 Ky. 610. 

{b] Girls’ finishing school exempt 
from taxation as seminary of learn- 
ing despite the fact that it was sec- 
tarian and taught Roman Catholic 
precepts in addition to the usual cul- 
tural subjects. Warde v. Manches- 
ter, 56 N.H. 508, 22 Am.R. 504. 

35. Thiel College v. Mercer Coun- 
ty, 101 Pa. 530; Mullen v. Juenet, 6 
Pa.Super. 1: St. Joseph’s Church v. 
Providence Tax Assessors, 12 R.I. 19, 
34 Am.R. 597. 

[a] Parochial school denied ex- 
emption. St. Joseph’s Church v. As- 
sessors of Taxes of Providence, 12 
R.I. 19, 34 Am.R. 597. 

36. Louisville vy. Nazareth Liter- 
ary, etc., Inst., 36 S.W. 994, 100 Ky. 
518, 19 Ky.L. 1102; Baltimore City 
Appeal Tax Ct. v. Grand Lodge G. O. 
H., 50 Md. 421; Hennepin County v. 
Grace, 8 N.W. 761, 27 Minn. 503; 
White v. Smith, 42 A. 125, 189 Pa. 
222, 43.U.R.A. 498 [rev 8 Pa.Super. 
205]; Episcopal Academy vy. Philadel- 
phia, 25 A. 55, 150 Pa. 565; Haver- 
ford College v. Rhoads, 6 Pa.Super. 
71; Goeser v. Voris, 41 Pa.Co. 504; 
Ursinus College v. Collegeville, 17 
Montg.Co. (Pa.) 61; White v. Smith, 
27 Pittsb.Leg.J.N.S. (Pa.) 330. 

[a] Even if exemption were limit- 
ed to institutions of purely public 
charity, and without ‘reference to 
broader provisions extending exemp- 
tion to educational institutions gen- 
erally, if it appeared that belief in 
the doctrines of the Methodist church 
was not essential to admission as pu- 
pil or teacher, and that denomination- 
al as distinguished from general 
Christian doctrines were not taught, 
exemption would be granted. Com- 
monwealth v. Board of Education of 
Methodist Episcopal Church, 179 S.W. 
596, 166 Ky. 610. 

37. Cross references: 

Petes taal of commerce see infra § 

78. 

Charitable and benevolent institu- 

ee in general see supra §§ 499— 


College fraternities seé infra § 579. 

Homes, asylums and reformatories 
see infra §§ 590-596. 

Libraries and museums see infra §§ 
602-605. 

Literary and scientific societies see 
infra §§ 606-610. 

Religious institutions in general see 
infra §§ 551-571. 
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is supported by voluntary contributions and not con- 
ducted for profit, may be exempt as a purely pub- 


ay 


[4 531] f. Particular Educational Institutions.*’ 
Particular institutions held exempt as falling within 
the meaning of one or more of the statutory terms 
used in designating the nature of educational insti- 
tutions exempt from tax,?® under the circumstances 
disclosed, include an association for “cultivation 
of the arts of design,”*® association providing free 
board, lodging, and education to selected students 
at universitiés,#® children’s trade school,*! college 
of pharmacy,*? commercial college,*® day school,** 
gymnastice association,*® historical society,*® insti- 
tution for promotion of mechanical and engineer- 
ing science,*? labor temple,*® medical college or 


Y. M. C. A.’s and similar organiza- 

tions see infra §§ 614-618. 

38. See supra 8 523. ; 

39. People v. Feitner, 65 N.Y.S. 
587, 31 Misc. 565. 

[a] Such as the National Academy 
of Design.—People v. Feitner, 65 N. 
Y.S. 587, 31 Misc. 565. 

40. People ex rel. Walcott v. Park- 
er, 146 N.Y.S. 753,.84 Misc. 534. 

41. Hebrew Benev., etc., Asylum v. 
New York, 11 Hun (N.Y.) 116. 


42. Louisville College of Pharma- 
er Louisville, 82 S.W. 610, 26 Ky.L. 


43. Lawrence Business College v. 
Bussing,, 231. P. 1039, 117 Kan. 436 
(recognizing the rule, but where, 
however, exemption was denied be- 
cause of private profit); Blackman v. 
Houston, 2 So. 195, 39 La.Ann.' 592; 
Rohrbough v. Douglas County, 107 N. 
W. 1000, 76 Neb. 679; Board of Com’rs 
of Tulsa County v. Tulsa Business 
College, 1 P.(2d) 351, 150 Okl. 197. 

[a] Offering “courses in bookkeep- 
ing, shorthand, stenotypy, typewrit- 
ing, penmanship, business English, 
letter writing, higher accounting, 
commercial Iaw, salesmanship, eco- 
nomics, office management, secretari- 
al studies, advertising, and business 
administration.” Board of Com’rs of 
Tulsa County v. Tulsa Business Col- 
lege, 1 P.(2d) 351,352, 150 OKI, 197. 

[b] Exemption denied because not 
offering sufficiently long nor compre- 
hensive course. Parsons Business 
College v. City of Kalamazoo, 131 N. 
ee 553, 166 Mich. 305, 33 L.R.A.N.S. 

44. Borough of Princeton v. State 
Board of Taxes and Assessments, 115 
A. 342, 96 N.J.Law 334. 

45. German Gymnastic Assoc, v. 
Louisville, 80 S.W. 201, 117 Ky. 958, 25 
fhe 2105, 111 Am.S.R. 287, 65 L.R.A, 

0. ' 

46. In re Montgomery County His- 
torical Sociéty, 18 Montg. Co. (Pa.) 


[a] Society for study and preser- 
vation of history.—In re Montgomery 
County Historical Society, 13 Montg. 
Co; } GPa.) 205. 

47. Inland Revenue Com’rs vy. For- 
rest, 15 H.L.Cas. 334. 

48. Nashville Labor Temple vy. City 
of Nashville, 243 S.W. 78, 146 Tenn. 
429, 23 A.L.R. 807. 

[a] Teaching men to be better 
boiler makers, carpenters, machinists, 
pipe fitters, and sheet metal workers 
is aS essential and beneficial to the 
public as instructing astronomers, en- 
gineers, pharmacists, and physicians, 
and an institution for instruction in 
such arts and crafts is as truly edu- 
cational as one for instruction in the 
professions. Nashville Labor Temple 
v. City of Nashville, 243 S.W. 78, 146 
Tenn. 429, 23 A.L.R. 807. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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department,*® publishing house,5° theological col- 
lege or seminary,°! university,5? and woman’s club.°3 

Particular institutions held not exempt under stat- 
utes of the character under consideration,®* and in 
view of the particular circumstances involved, in- 
clude an academy of fine arts,®°> Chatauqua assem- 
bly,®® girls’ boarding school,®? medical society,®§ 
private school,®® special school for backward chil- 
dren,®® and school for stenography and _ typewrit- 


ing.®? 


[§ 532] g. Property Exempt—(1) In General. 
The question as to what property of an educational 
institution is exempt depends largely upon the word- 
ing of the applicable statute or constitution,®? and, 
as a general rule, all the property belonging to a 
school or college and used directly, immediately, 


49. Omaha Medical College v. 
Rush, 35 N.W. 222, 22 Neb. 449; Phil- 
adelphia v. Pennsylvania University, 
44 Pa. 360. 

[a] Bxempt as “school,” such 
word not being restricted to lower 
grade institutions of learning, but in- 
cluding also higher branches of learn- 
ing. Omaha Medical College v. Rush, 
35 N.W. 222, 22 Neb. 449. 

[b] Under statutory exemption of 
“yniversities,’ the medical depart- 
ment of a university is included there- 
in as exempt. Philadelphia v. Penn- 
sylvania University, 44 Pa. 360. 

50. Northwestern Pub. House v. 
City of Milwaukee, 188 N.W. 636, 177 
Wis. 401. 

[a] Illustration.—A corporation, 
organized for the purpose of carry- 
ing on and conducting a general book- 
selling, publishing, and printing busi- 
ness, and particularly the printing of 
such books and literature as may be 
considered beneficial to the Evangeli- 
eal Lutheran faith, and paying over to 
the Lutheran Synod all profits realiz- 
ed from the business, and the Luther- 
an Synod, being incorporated for co- 
operation in ecclesiastical work such 
as training ministers and _ school 
teachers and authorized to carry on 
a general publishing business and di- 
verting its receipts to benevolent and 
educational uses, is within the ex- 
press terms of St. (1921) § 70.11, ex- 
empting educational properties from 
taxation. Northwestern Pub. House 
v. City of Milwaukee, 188 N.W. 636, 
177 Wis. 401. . 

51. Xenia United Presbyterian 
Theological Seminary v. Little, 25 
OhioCir.Ct. 609. 

52. -In re Syracuse University, 209 
N.Y.S. 329, 124 Misc. 788 [aff 212 N. 
Y.S. 253, 214 App.Div. 375]. 

53. Newton Centre Woman’s Club, 
Ine. v. City of Newton, 154 N.E. 864, 
258 Mass. 326; Catholic Woman’s 
Club v. City of Green Bay, 192 N.W. 
479, 180 Wis. 102. 

[a] Exemption denied, under 
facts, on the ground that the club 
was a social and not an educational 
society. State v. Brand, 221 N.W. 
375, 197 Wis. 32 [dist Catholic Wo- 
man’s Club v. City of Green Bay, 192 
N.W. 479, 180 Wis. 102]. 

54. See supra text and note 38. 

55. Academy of Fine Arts v. Phil- 
adelphia County, 22 Pa. 496. 

fa] Not an “academy,” within the 
meaning of the statute, although 
styled an “academy of fine arts.” 
Academy of Fine Arts v. Philadelphia 
Gounty, 22 Pa. 496. 

56. Bosworth v. Kentucky Chau- 
tauqua Assembly, 65 S.W. 602, 112 Ky. 
115, 23 Ky.L. 1393. 

[a] Educational features insuffi- 
warrant exemption.—The 
property of a local “Chautauqua” is 
not exempt from taxation on the 
ground of its educational features, 
where its sessions last but a few days 
in the year, and its purposes are So- 
cial as well as educational, and stock- 
in the corporation receive 
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and exclusively for its proper purposes is exempt 
from taxation.®* 

[§ 533] (2) Character and Extent.®4 
sence of statutory or constitutional restrictions,®® 
property otherwise falling within the terms of laws 
exempting educational institutions from taxation is 
entitled to exemption regardless of its character®® 
or extent,®? and where it is alleged that exemption 
is claimed with respect to more property than is rea- 


In the ab- 


sonably required for educational purposes, the judg- 


benefit from its earnings in the way 
of free tickets to its meetings. Bos- 
worth vy. Kentucky Chautauqua As- 
sembly, 65 S.W. 602, 112 Ky. 115, 23 
Ky.L. 1393. 

57. Female Academy of Sacred 
Heart of Albany v. Town of Darien, 
142 A. 678, 108 Conn. 136. 

[a] Example.—A boarding school 
for nonresident girls, paying one 
thousand dollars tuition fee, was not 
devoted to public use sufficient to ex- 
empt it from taxation as an ‘“acade- 
my,” or public institution devoted to 
public use (Pub. Acts [1921] c 109). 
Female Academy of Sacred Heart of 
Albany v. Town of Darien, 142 A. 678, 
108 Conn. 136. 

58. Medical Soc. of Kings County 
He Neff, 53 N.Y.S. 1077, 34 App.Div. 


ba 

[a] Society organized for mental 
improvement of its members and per- 
forming some incidental charitable 
and educational functions was not en- 
titled to exemption as a corporation 
or association “organized exclusively 
for the moral and mental development 
of men and women,” nor as one organ- 
ized for “charitable” or ‘‘educational”’ 
purposes, Medical Soe. of Kings 
County v. Neff, 53 N.Y.S. 1077, 34 App. 
Div. 83. 

59. Chegaray v. New York, 13 N. 
Y. 220 [rev 9 N.Y.Super. 521]. 

{a] Its building not exempt as 
“schoolhouse” because the latter 
term, as used in the tax exemption 
statute, was confined to _ public 
schools. Chegaray v. New York, 13 N. 
Y. 220 [rev 9 N.Y.Super. 521]. 

60. Hrushevsky Ukrainian Inst. v. 
Edmonton, (Alta.) [1924] 2 West. 
Wkiy. 545. 

fa] Not exempt as “seminary of 
learning,” where no diplomas nor cer- 
tificates were awarded, and the only 
purpose of the school was to afford 
backward pupils of regular schools 
special instruction in English, * his- 
tory, grammar, and literature, and ad- 
ditional but haphazard instruction in 
Ukrainian literature. Hrushevsky 
Ukrainian Inst. v. Edmonton, (Alta.) 
[1924] 2 West.Wkly. 545. 

61. Lichtentag v. Tax-.Collector, 15 
So. 176, 46 La.Ann. 572. 

[a] Conducted for profit.—Lich- 
tentag v. Tax Collector, 15 So. 176, 46 
La.Ann. 572. ‘ 

62. Northwestern University  v. 
People, 99 U.S. 309, 25 L.Ed. 387; 
County Com’rs v. Colorado Seminary, 
21 P. 490, 12 Colo. 497; Nobles Coun- 
ty v. Hamline University, 48 N.W. 
1119, 46 Minn. 316. 

63. Ill.—In re Northwestern Uni- 
versity Property Assessment, 69 N.E. 
75, 206 Ill. 64. 

La.—Tulane University v. Board of 
Assessors, 40 So. 445, 115 La. 1025. 

Mass.—Harvard College v. Kettell, 
16 Mass. 204. 

Minn.—State v. Carleton College, 
191 N.W. 400, 154 Minn. 280. 

Neb.—Academy of Sacred Heart v. 
Irey, 71 N.W. 752, 51 Neb. 755. 

Pa.—Beaver County v. Geneva Col- 


ment of the institution’s authorities will be control- 
ling in the absence of obvious error or fraud.°® 
Remainder interest in realty held for educational 
purposes has been held tax exempt.®® 
Urban or rural character of realty. In the absence 
of contrary provision, a statutory exemption of “real 


lege, 2 Pa.Dist. 70. 

Tex.—Cassiano v. Ursuline Acade- 
my, 64 Tex. 673. 

Va.—Commonwealth v. Smallwood 
Memorial Institute, 97 S.E. 805, 124 
Vial 427 

[a] “All authorities agree that 
when an institution is exempted from 
taxation this includes all its property 
devoted and reasonably necessary for 
the accomplishment of its purposes.” 
State v. Carleton College, 191 N.W. 
400, 403, 154 Minn. 28u. 

Exemption as dependent on: 
Character and extent see infra § 533. 
Location see infra § 534. 

Occupation see infra § 537. 
Ownership see infra § 535. 
Use see infra §§ 538-542. 

Particular kinds of property see in- 
fra §§ 543-550. 

64. Particular properties see infra 
§§ 543-550. 

65. See statutory and constitution- 
al provisions. 

[a] Tax exemption of ten acres af- 
fecting an educational association ap- 
plies to each taxing district in the 
state (St. [1927] § 70.11). State v. 
Sie ge 222 N.W. 222, 197 Wis. 


90. 

_[b] In Minnesota, the tax exemp- 
tion extended by L. (1854) § ll c 43 
to the Hamline University, which was 
created and established by that act, 
is not affected nor in any manner con- 
trolled by the provisions of § 1, lim- 
iting the quantum of income-produc- 
ing property the corporation may own 
and hold, and remains in full force 
and effect as to all property of the 
corporation, though its income may 
exceed the limit stated in that sec- 
tion of the act. State v. W. L. Harris 
peo, Co., 180 N.W. 776, 148 Minn. 


66. In re Dakota Wesleyan Uni- 
versity, 202 N.W. 284, 48 S.D. 84. 

67. Webb Academy vy. City of 
Grand Rapids, 177 N.W. 290, 209 Mich. 
523; In re Dakota Wesleyan Universi- 
ty, 202 N.W. 284, 48 S.D. 84. 

[a] Assessors are not authorized 
to find or put specific limit on amount 
of real estate belonging to an incor- 
porated educational institution enti- 
tled to exemption, if the same is sole- 
ly occupied and appropriately used by 
the institution for educational pur- 


poses. Webb Academy v. City of 
Grand Rapids, 177 N.W. 290, 209 
Mich. 523 


68. In re Syracuse University, 209 
N.Y.S. 329, 124 Mise. 788 [aff 212 N. 
Y.S..253;; 214 App: Div. 375]. 

[a] Unless pretended educational 
use of property is mere cloak to pro- 
cure exemption from taxation, under 
Tax L. § 4 subd 7, as amended by L. 
(1924) c 489, judgment of university 
authorities as to amount of property 
reasonably required for its education- 
al purposes is conclusive, if property 
is actually used for such purposes and 
not for profit. In re Syracuse Uni- 
versity, 209 N.Y.S. 329, 124 Misc. 788 
[aff 212 N.Y.S. 2538, 214 App.Div. 375]. 

69. Mehne vy. Dillon, (Ind.App.) 151 
N.E. 148. 
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estate” includes urban, as well as rural, property.*° 

[§ 534] (3) Location. Contiguous or adjoining 
land reasonably necessary to convenient use of its 
property employed for educational and institutional 
purposes is ordinarily within the exemption granted 
an educational institution.71 Property otherwise 
entitled to exemption will not be taxed merely be- 
cause it does not contiguously adjoin- the main 
grounds of an educational institution,*? although the 
fact that land does not adjoin school property may 
be considered as tending to bar exemption where 
such nonadjacent property is not itself used for ed- 
ucational purposes.*? 

Under provisions basing exemption on owner- 
ship? of property by educational organizations, it 
has been held that property owned by such organ- 
izations is exempt regardless of its location.7® 

[§ 535] (4) Ownership, Occupation, and Use— 
(a) Ownership—aa. In General. In the absence of 
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contrary provision of statute or constitution,’® it is 
ordinarily essential to exemption that the property 
should be owned by the school or college; it is not 
enough that it is used for such purposes if owned 
by a third person.?7 While “ownership” within the 
meaning of tax laws ordinarily means a fee simple,’*® 
in the last analysis the question of its meaning is 
one of legislative intent,?® and exemption has been 
granted with respect to property held by an edu- 
cational institution under a long term lease,*° or 
where it had an equitable ownership thereof,*? or 


‘where school property was regarded as substantial- 


ly owned by an individual running the school not- 
withstanding legal ownership lay in a corporation 
formed to take title and lease the property to such 
individual.®? 

Statutes exempting property “held” by an edu- 
cational organization mean property “owned” by 
ities 


70. Appeal of Trustees of Iowa 
College, 170 N.W. 8138, 185 Iowa 434. 

[a] Rule applied.—The term “real 
estate,” within Code Suppl. (1913) § 
1304, exempting from taxation “real 
estate to the extent of and not to ex- 
ceed one-hundred and sixty acres in 
any civil township owned by any edu- 
cational institution of this state as 
a part of its endowment,” held to in- 
clude urban property as well as farm 
lands. Appeal of Trustees of Iowa 
College, 170 N.W. 8138, 185 Iowa 434. 

71. Conn.—Appeal of St. Bridget 
Convent Corporation, 88 A. 881, 87 
Conn. 474. 

Ga.—Boggett v. Georgia Conference 
of Seventh Day Adventists, 121 S.E. 
838, 157 Ga. 488; City of Gainesville 
v. Brenau College, 103 S.E. 164, 150 
Ga. 156. 

Ill.—People v. St. Francis Xa'vier 
Female Academy, 84 N.E. 55, 233 Ill. 
26. 


Mass.—Emerson v. Milton Acade- 
my, 70 N.E. 442, 185 Mass. 414. 

Minn,—State v. Carleton College, 
191 N.W. 400, 154 Minn. 280; Henne- 
pin County v. Grace, 8 N.W. 761, 27 
Minn. 503. 

N.J.—Stevens Institute v. 
70 A. 730, 74 N.J.Law 80. 

N.Y.—Mary Immaculate School of 
Eagle Park v. Board of Assessors of 
Town of Ossining, 175 N.Y.S. 701, 188 
App.Div. 5; People v. New York Tax, 
etce., Com’rs, 6 Hun 109 [aff 64 N.Y. 
656]. 

Pa.—Northampton County vy. Le- 
high University, 13 Pa.Co. 659. 

Tex.—cCassiano v. Ursuline Acade- 
my, 64 Tex. 6738. 

{a] Marginal strip of waste land. 
—Where a boarding school occupies 
ninety-nine acres of inclosed land, 
much of which is used for cultivation 
of vegetables for school table use, but 
including a fringe or margin along 
the boundaries which is rocky and 
cannot be cultivated, the uncultivated 
fringe will not be treated as separate 
from land used for school purposes, 
and is entitled to tax exemption un- 
der Tax L. § 4 subd 7. Mary Immacu- 
late School of Eagle Park v. Board of 
Assessors of Town of Ossining, 175 
N.Y.S. 701, 188 App.Div. 5. 

72. State v. Carleton College, 191 
N.W. 400, 154 Minn.: 280; Dickinson 
College v. Cumberland County, 2 Pa. 
Dist. 378; State v. Fisk University, 
10 S.W. 284, 87 Tenn. 233. 

[a] Properties separated by street 
from the main and original grounds 
of a university are not to be denied 
exemption merely because of their 
location, where it appears that they 
form an integral part of the institu- 
tion. Dickinson College v.° Cumber- 
land County, 2 Pa.Dist. 378. 

Contiguity as essential to exemp- 
tion of athletic grounds see infra § 
543 text and note 29. 


Bowes, 


73. I1l—Knox College v. Board of 
Review of Knox County, 139 N.E. 56, 
308 Ill. 160, 35 A.L.R. 1041; North- 
west Presb. Theological Seminary v. 
People, i101 Ill. 578. 

Minn.—State v. Carleton College, 
191 N.W. 400, 154 Minn. 280. 

N.J.—Trustees of Stevens Institute 
of Technology v. Bowers, 73 A. 38, 78 
N.J.Law 205. 

N.C.—Stewart v. Davis, 7 N.C. 244. 

Va.—Commonwealth v. Smallwood 
Memorial Institute, 97 S.E. 805, 124 
Va. 142. 

[a] Tllustration.—Land belonging 
to an educational institution, but not 
used for school purposes, nor adjoin- 
ing property on which school building 
was located, is not exempt from taxa- 
tion under Const. (1902) § 183 subs 
(d), exempting from taxation prop- 
erty exclusively devoted to education- 
al purposes. Commonwealth y. Small- 
wood Memorial Institute, 97 S.HE. 805, 
124 Va. 142. 

[b] Land separated by street from 
the buildings of a technical school, 
and employed as an athletic field, is 
not tax exempt as land necessary to 
the fair enjoyment of the buildings 
within the meaning of the tax act. 
Trustees of Stevens Institute of Tech- 
nology v. Bowers, 73 A. 38, 78 N.J. 
Law 205. 

[ec] Bwo miles distant.—An eighty- 
acre tract of land owned by a college, 
situated nearly two miles distant 
from the campus farm, and not devot- 
ed to, or reasonably necessary for, 
the accomplishment of the purposes 
of the institution, is not exempt from 
taxation. State v. Carleton College, 
191 N.W. 400, 154 Minn. 280. 4 
nae Ownership see infra §§ 535, 

75. In re Dakota Wesleyan Uni- 
versity, 202 N.W. 284, 48 S.D. 84 [den 
reh 201 N.W. 524, 47 S.D. 618]. 

76. See constitutional and statu- 
tory provisions. 

77. Iil.—People v. Bennett Medical 
College, 94. N.H. 110, 248 Ill. 608, 140 
Am.S.R. 237; McCullough v. La Salle 
County Board of Review, 57 N.E. 837, 
£86 Ti. 15, 50 TRA. 7, 

Ind.—Travelers’ Ins. Co. v. Kent, 
ae IN. E5625) bo INE..723;. 151 .Ind: 

Ky.—Nazareth Literary, etc., Inst. 
v. Com., 14 B.Mon. 266. 

La.—Armand v. Dumas, 28 La.Ann. 


403. 

Mich.—Plank v. Fuller, 158 N.W. 
856, 192 Mich. 313. 

Minn.—Hennepin County v. Bell, 
45 N.W. 615, 43 Minn. 344. 

N.Y.—People v. Brooklyn Bd. of 
eine ee 32 Hun 457 [aff 97 N.Y. 

N.C.—Corporation Commission vy. 
Oxford Seminary Const. Co., 76 S.E. 
640, 160 N.C. 582. 

Pa.—Kittanning Academy v. Kit- 


‘Charter (Priv. Acts 


y 


tanning Borough School Dist., 8 Pa. © 
Super. 27. 
sononny guesoyis v. Ward, 16 Lea 


[a] Property is not “used and set 
apart” for educational purposes when 
it is owned by one person and used 
by another for school purposes. 
Travelers’ Ins. Co. v. Kent, 50 N.E. 
562, 51. N.E. -723, 151 Ind. 349. 

[b] Leased realty denied exemp- 
tion.— Under Bennett Medical College 

1869] p 3) § 8, 
exempting from taxation all proper- 
ty, real, personal, on mixed, belonging 
to the corporation, land on which it 
had a lease for years, the leasehold 
not being taxed separately from the 
fee, is not exempt, because not belong- 
ing to it. People vy. Bennett Medical 
College, 94 N.H. 110, 248 Ill. 608, 140 
Am.S.R. 237. ; ‘ 

[c] Ownership held not merely 
nominal.—An educational institution 
organized.under “an act to incorpo- 
rate associations not for pecuniary 
profit” (Act April 21, 1898 [P. L. p 
422; 1 Comp. St. (1910) p 125]), which 
in good faith purchased property for 
the sum of fifty thousand dollars that 
is later valued by the taxing author- 
ities for taxation purposes at sixty- 
nine thousand one hundred fifty dol- 
lars, “owns the property” within the 
meaning of Tax Act § 203 subd 4, even 
though the entire purchase price was’ 
secured by the assumption of a first 
mortgage for twenty-five thousand 
dollars and the creation of a second 
mortgage for twenty-five thousand 
dollars. Borough of Princeton vy. 
State Board of Taxes and Assess- 
ments, 115 A. 342, 96 N.J.Law 334. 

78. People v. Bennett Medical Col- 
lege, 94 N-E. 110, 248 Ill, 608,. 140 
Am.S.R. 237. 

79. People v. Bennett Medical Col- 
lege, Supra. 

80. Mercersburg College v. Mer- 
cersburg Borough, 53 Pa.Super. 388. 

[a] Ninety-nine year lease at nom- 
inal rental.—A lease of land by a the- 
ological seminary to a college for 
ninety-nine years, for educational 
purposes, at a nominal rent, confers 
such an interest on the college as 
brings the land within the exemption 
referred to in Act May 29, 1901 (PB. L. 
p 319), if that act be deemed consti- 
tutional and operative. Mercersburg 
College v. Mercersburg Borough, 53 
Pa.Super. 388. \ 

81. Schuylkill Seminary v. City of 
Reading, 24 Pa.Dist. 899. 

[a] Equitable ownership as bene- 
ficiary of trust.—Schuylkill Seminary 
v. City of Reading, 24 Pa.Dist. 899. 

82. Corporation Commission y. Ox- 
ford Seminary Const. Co., 76 S.E. 640, 
160. N.C.-582:° 4 

83. Wey v. Salt Lake City, 101 P. 
381, 35 Utah 504. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 535-538] © 


Under self-executing constitutional provision for 
exemption of real property used exclusively for 
schools, and statutory provisions for exemption of 
real and personal property owned and used by the 
person to whom assessed exclusively for schools, 
use for schools is sufficient to exempt real property 
irrespective of ownership,** but ownership and use 
must coexist to warrant exemption of personal prop- 


erty.&5 


Exemption of property of state educational insti- 
tutions as owned by the state will depend upon ap- 
plicable facts and statutory provisions.®*® 

[§ 536] bb. Time of Ownership. 
sessment does not create a tax nor lien for tax, an 
educational institution acquiring ownership of realty 
after it has been assessed to its nonexempt grantor 
but before date for levy may secure exemption as 
to such realty,’ the exemption running from the 
date of acquisition of the property.’’ 


84 Anniston City Land Co. v. 
State, 48 So. 659, 160 Ala. 253. 

[a] Statutory provision for own- 
ership invalid in so far as it affects 
realty because in conflict with consti- 
tution. Anniston City Land Co. v. 
State, 48 So. 659, 160 Ala. 253. 

[b]. One renting his property to 
school is exempt as respects real es- 
tate used exclusively for school pur- 
poses. Anniston City Land Co. wv. 
State, 48 So. 659, 160 Ala. 253. 

85. Anniston City Land Co. v. 
State, supra. 

[a] Constitution being silent as to 
ownership of personalty as prerequi- 
Site to exemption, it was competent 
for the legislature to make both own- 
ership and exclusive use by a school 
a condition of exemption. Anniston 
City Land Co. v. State, 48 So. 659, 
160 Ala. 253. 

86. See cases infra, this note. 

[a] Im Illinois property conveyed 
to the University of Illinois in trust 
for the benefit of certain students, 
with provision in the deed for revert- 
er under specified circumstances, was 
not exempt as owned by the state, 
since the state ownership essential to 
exemption must be exclusive and free 
from any kind of legal or equitable 
interest in anyone else. People v. 
University of Illinois, 159 N.E. 811, 
328 Ill. 377. 

[b] In Wisconsin, under a statute 
exempting from taxation property 
owned exclusively by the state, where 
title to property is in the regents of 
a state university, it is so far “owned” 
by the state as to be exempt even 
though others may have an interest 
therein, as “the state may be a co- 
owner of lands with other parties, in 
which event that interest owned ex- 
clusively by the state would be ex- 
empt; that not owned exclusively by 
the state would not be exempt.” 
Aberg v. Moe, 224 N.W. 132, 226 N.W. 
301, 198 Wis. 349 [appeal dism and 
cert den 50 S.Ct. 69, 280 U.S. 522, 74 


L.Ed. 5901.’ : 

Property of states generally see su- 
pra § 452. ; 

87. Iowa Wesleyan College  v. 
Knight, 224 N.W. 502, 207 Iowa 1238. 

88. Iowa Wesleyan College  v. 


Knight, supra. $ 
89. Webb Academy v. City of 
Grand Rapids, 177 N.W. 290, 209 Mich. 
523, 528. j 
“Bxemption does not follow from 
the mere fact of ownership by one of 
the institutions named, but is based 
on and only applies to ownership com- 
bined with occupation for the purpos- 
es of its incorporation.” Webb Acad- 
emy vy. City of Grand Rapids, supra. 
90. St. Mary’s School v. City of 
Concord, 118 A. -608, 80 N.H. 436. 
[a] Tenant occupancy.—‘‘The ex- 
isting statute substitutes occupancy 
for exclusive use as the test of ex- 
emption. The rejection of exclusive 
use as the test found in the earlier 


222, 197 Wis. 


) 


TAX ATION 


Where an as- 


occupied. 


statutes and applied by ‘the court is 
significant, especially as exclusive oc- 
cupation does not appear a necessary 
requisite of exemption. An intention 
to extend the exemption as well as to 
establish uniformity is apparent. An 
occupant is defined by Webster as one 
who has the actual use or possession. 
Real estate owned but rented, al- 
though the rentals are devoted to the 
purposes of the owner, is not occu- 
pied by the owner, but by the tenant 
who has the actual use and occupa- 
tion. The intent of the statute seems 
clear that property in the actual pos- 
session of others, occupied by ten- 
ants who are not students or officers 
of the corporation, should be taxed, 
and all other real estate occupied by 
such institution for its purposes 
should not be taxed.” St. Mary’s 
School v. City of Concord, 118 A. 608, 
609, 80 N.H. 436. 

Use generally see infra §§ 538-542. 

91. Webb Academy v. City of 
Grand Rapids, 177 N.W. 290, 209 Mich. 


523. 
See cases infra this note. 

[a] Grounds used for recreation 
and, in pleasant weather, for classes, 
are so far occupied by an academy 
as to be tax exempt. Webb Academy 
v. City of Grand Rapids, 177 N.W. 
290, 209 Mich. 523. 

[b] Unimproved land held by a 
school for future erection of school 
buildings, and meanwhile employed 
as a garden to raise produce used by 
the school, is so far occupied for pur- 
poses of incorporation as to be ex- 
empt. St. Mary’s School v. City of 
Concord, 118 A, 608, 80 N.H. 436. 

93. State v. ae ea cere 222 N.W. 

94. Colo.—County Com’rs v. Colo- 
rado Seminary, 21 P. 490, 12 Colo. 497. 

Ga.—Hurlbutt Farm v. Medders, 
121 S.E. 321, 157 Ga. 258. 

Ill.— Knox College v. Board of Re- 
view of Knox County, 139 N.E. 56, 
308 Ill. 160, 35 A.L.R. 1041; North- 
west Presby. Theological Seminary v. 
People, 101 Ill. 578. 

Iowa.—Foy v. Coe College, 64 N.W. 
636, 95 Iowa 689. 

Kan.—St. Mary’s College v. Crowl, 
10 Kan. 442; Washburn College v. 
Shawnee County, 8 Kan. 344. 

La.—Board of Trustees of Cente- 
nary College v. Hubbs, 54 So. 790, 128 
La. 257; Ferrell v. Penrose, 27 So. 
945, 52 La.Ann. 1481. 

Mass.—-Wheaton College v. Town 
of Norton, 122 N.E. 280, 232 Mass. 
141; Old South Ass’n in Boston vy. 
City of Boston, 99 N.E. 235, 212 Mass. 
299; Burr v. City of Boston, 95 N.E. 
208, 208 Mass. 537, 34 L.R.A.N.S. 143; 
Amherst College v. Amherst Asses- 
sors, 79 N.E. 248, 193 Mass. 168; Phil- 
lips Academy v. Andover, 55 N.E. 
841, 175 Mass. 118, 48 L.R.A. 550 

Mich.—Detroit Home, ete., School v. 
Detroit, 43 N.W. 598, 76 Mich. 521, 6 
L.R.A., 97. 


242 P. 10338, 115 Okl, 
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_ [§ 537] (b) Occupation. Under statutes exempt- 
ing from taxation property owned and occupied by 
an educational institution for the purposes for which 
it was incorporated, both ownership and occupation 
are essential to occupation,®® use is iminaterial ex- 
cept as it may show occupancy,®® occupation is a 
question of law where the facts are undisputed,®* 
and whether particular property is exempt under 
such provisions will depend upon the legal conclu- 
sions to be drawn from the facts established.®? 
der laws exempting from taxation realty necessary 
for the location and convenience of buildings of ed- 
ucational associations, land of such associations will 
be denied exemption where wholly vacant and un- 


Un- 


[§ 538] (c) Educational Use—aa. In General. 
Exemption ordinarily extends only to such property 
of an institution as is actually used for its proper 
and legitimate educational purposes,®* in a direct 


eo ete v. St. Louis, 17 Mo. 
Neb.—In re Central Union. Confer- 
ence Ass’n of College View, 189 N.W. 
982, 109 Neb. 106; Watson v. Cowles, 
85 N.W. 35, 61 Neb. 216. 
N.H.—Phillips Exeter Academy v. 
Exeter, 58 N.H. 306, 42 Am.Rv 589. 
N.Y.—People v. Mezger, 73 N.E. 
1130, 181 N.Y. 511; People ex rel. 
Missionary Sisters of Third Order of 
St. Francis v. Reilly, 83 N.Y.S. 39, 85 
reas 71 [aff 70 N.E. 1107, 178 N.Y. 


N.C.—Trustees of Lees-McRae In- 
stitute v. Avery County, 114 S.E. 696, 
184 N.C. 469. : 

Okl.—Board ‘of Com’rs ‘of Tulsa 
County v. Tulsa Business Coltege, 1 
P.(2d) 351, 150 Okl. 197; Southwest- 
ern Osteopathic Sanitarium v. Davis, 
296. 
R.I.—Girls’ Friendly Society v. 
Stafford, 124 A. 470, 46 R.I. 29. 

Tenn.—Ward Seminary for Young 
Ladies v. Mayor and City Council of 
peony Hite, 167 S.W. 118, 115, 129 Tenn. 


Tex.—St. Edwards’ College .v. Mor- 
nis, 17 S.W. 512, 82 Tex. 1; Red v. 
Morris, 10 S.W.. 681, 72 Tex. 554. 

Va.—Com. v. Smallwood Memorial 
Institute, 97 S.E. 805, 124 Va. 142. 

W.Va.—State v: Martin, 143 S.E. 
356. 105 W.Va. 600, 602. 

Wis.—Cardinal Pub. Co. v. City of 
Madison, 237 N.W. 265. : 

“Ownership, even beneficial owner- 
ship alone, does not meet the consti- 
tutional requirement. Use for edu- 
cational purposes is the test of the 
exemption.” State v. Martin, supra. 

[a] Wo extent of educational use. 
—Hxemption of real estate belonging 
to ordinary educational institutions 
by Gen. St. (1860) c 11 § 5 cl 3, as 
affected by St. (1874) e 375 § 8 (now 
St. [1909] c 490 pt 1 § 5 cl 3), is lim- 
ited to the extent that the property 
is appropriated to the distinctive us- 
es exempted. Old South Ass’n,in Bos- 
ton v. City of Boston, 99 N.E. 235, 212 
Mass. 299. 

[b] Exemption denied.——Land 
three miles from a school to which 
the rents and profits were devised ex- 
clusively for educational purposes 
held not exempt from taxation under 
Act Febr. 25, 1907 (Priv. L.c 178) § 7, 
exempting property owned by such 
school so long as used for church, 
school, or charitable purposes, or Pub. 
L. (1921) ¢ 38 § 72 subs 4, exempting 
such land adjacent to land occupied 
by buildings wholly devoted to edu- 
cational purposes aS may be reason- 
ably necessary for the convenient use 
thereof, where almost all of it was 
in forest or uncleared, and the part 
cleared was rented out for agricul- 
tural or grazing purposes, especially 
in view of “C. S. § 7768, exempting 
property the rental of which is ap- 
plied exclusively to religious, charita- 
ble; or benevolent, but not education- 


f 
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and primary sense,®® unless the statute is broad 
enough to include property owned by the institu- 
tion whether actually used and occupied by it or 


not.?® 


Idle or unused property is ordinarily not entitled 
to exemption under laws requiring use for educa- 
tional purposes,®? although where the statute does 
not require such use, exemption may be granted.°® 

Exemption is lost by failure to continue required 


educational use of property.®® 


[§ 539] bb. Exclusive Character 


Trustees of Lees-Mc- 


al, purposes. 
hie’ 114 


Rae Institute v: Avery County, 
S.E. 696, 184 N.C. 469. 

[c] Question of fact.—Under stat- 
utes exempting from taxation all 
property of educational institutions 
devoted solely to the appropriate ob- 
jects of such institutions, the use to 
which the property is put is the test 
of its exemption, and such use is a 
question of fact. Southwestern Os- 
teopathic Sanitarium v. Davis, 242 P. 
1033, 115 Okl. 296. 

95. State v. Martin, 143 S.E. 356, 
105 W.Va. 600. 

[a] “The use contemplated by the 
Constitution is primary, direct and 
immediate—not secondary or remote.” 
State v. Martin, 143 S.E. 356, 105 W. 
Va. 600, 602. 

Exclusive character of use see in- 
fra § 539. 

96. U.S.—Northwestern University 
v. People, 99 U.S. 309, 25. L.Ed. 387; 
Board of Trustees of Whitman Col- 
lege v. Berryman, 156 F. 112 [rev on 
other grounds 32 S.Ct. 147, 222 U.S. 
334, 56 L.Ed. 225]. 

Minn.—Nobles County v. Hamline 
University, 48 N.W. 1119, 46 Minn. 
316. 

Tenn.—University of the South v. 
Skidmore, 9 S.W. 892, 87 Tenn. 155. 

Utah.—Wey v. Salt Lake City, 101 
P. 381, 35 Utah 504. 

Wis.—Aberg v. Moe, 224 N.W. 132, 
226 N.W. 301, 198 Wis. 349 [appeal 
dism and cert den 50 S.Ct. 69, 280 U. 
S. 522, 74 L.Ed. 590]. 

[a] .Particuiar statutory provi- 
sions under which property owned by 
educational organizations has been 
held exempt regardless of educational 
use include general statutes or char- 
ters exempting: (1) ‘All corporate 
property belonging” to an educational 


institution. Nobles County v.. Ham- 
lina University, 48 N.W. 1119, 46 
Minn. 316. (2) All property ‘held’ 


by a board of education. Wey v. Salt 
Lake City, 101 P. 381, 35 Utah 504. 
(3) “All property, of whatever kind 
or description, belonging to or owned 
by the corporation.” Northwestern 
University v. People, 99 U.S. 309, 25 
L.Ed: 387. (4) Land “so long as said 
land belongs to” the college. Uni- 
versity of the South v. Skidmore, 9 
S.W. 892, 87 Tenn. 155. (5) Property 
owned by the state—realty exempt 
regardless of use where title in re- 
gents of state university. Aberg v. 
Moe, 224 N.W. 132, 226 N.W. 301, 198 
Wis. 349 [appeal dism and cert den 
eae 69, 280° °US. 522, 74 L.Ed. 

97. Ill.—Knox College v. Board of 
Review of Knox County, 139 N.E. 56, 
308 Ill, 160, 35 A.L.R. 1041; North- 
west Presbyterian Theological Semi- 
nary, 101 Ill. 578. 

Kan.—Washburn College vy. Shaw- 
nee County, 8 Kan. 344. 

Minn.—Ramsey County v. Macalas- 
ter College, 53 N.W. 704, 51 Minn. 
437, 18. L.R.A. 278. 

N.Y.—Young Women’s’ Christian 
Ass’n of City of New York v. City of 
New York, 216 N.Y.S. 248, 217 App. 
Foo 406 [aff 157 N.E. 858, 245 N.Y. 

Tenn.—Ward Seminary for Young 
Ladies v. Mayor and City Council of 
Nashville, 167 S.W. 118, 129 Tenn. 


TAXATION 


[§§ 538-539 


statute or constitution so requires, the educational 
or other required use of property entitling it to 
exemption must be exclusive,! and a principal use 


for the required purposes will not satisfy exemp- 


tion requirements,? unless the use for nonexempt 
purposes is inconsequential in extent.? Where prop- 
erty is used in part for educational purposes, and 
in part for nonexempt uses, exemption may be de- 
nied,* or may be allowed to the extent of education- 


al use,® in accordanee with the particular facts and 


of Use. Where 


412. F 

{a] Unimproved forest and swamp 
land owned by a college and not used 
at all denied exemption. Ramsey 
County v. Macalaster College, 53 N.W. 
704, 51 Minn. 437, 18 L.R.A. 278. 

[b] UWnimproved lots located at a 
considerable distance from the cam- 
pus and part of the general endow- 
ment of the college not leased or oth- 
erwise used with a view to profits, 
but not used for school purposes, is 
subject to taxation. Knox College v. 
Board of Review of Knox County, 139 
N.E. 56, 308 Dll. 160, 35 A.L.R. 1041. 

Future or contemplated use see in- 
fra § 540. 

98. Kenyon College v. Schnebly, 31 
OhioCir.Ct. 150. 

[a] YIilustration.—Where the stat- 
ute exempts from taxation ‘all lands 
connected with public institutions of 
learning, not used with a view to 
profit,” vacant lands not employed in 
any way, and from which no revenue 
is derived, are tax exempt. Kenyon 
wey oe v. Schnebly, 81 OhioCir.Ct. 
150. 

99. 
nary 
La. 25%, 

[a] Illustration.—Where a college 
changed its location, and offered its 
buildings for sale, and let them for a 
nominal rental, they ceased to be used 
for educational purposes, and were not 
exempt from taxation under the con- 
stitution, exempting property used 
for educational purposes. Board of 
Trustees of Centenary College vy. 
Hubbs, 54 So. 790, 128 La. 257. 

1. Ala.—Anniston City Land Co. v. 
State, 64 So. 110, 185 Ala. 482. 

Fla.—Rast v. Hulvey, 80 So. 750, 
like Bila (4: 

Kan.—Washburn College v. Shaw- 
nee County, 8 Kan. 344. 

Mich.—Parsons Business College v. 
City of Kalamazoo, 131 N.W. 553, 166 
Mich. 305, 33 E.R.A.N.S. 921. 

N.Y.—Young Women’s Christian 
Ass’n of City of New York v. City of 
New York, 216 N.Y.S. 248, 217 App. 
Div. 406 [aff 157 N.E. 858, 245 N.Y. 
562]; Peo. ex rel. Adelphi College v. 
Wells, 89 N.Y.S. 957, 97 App.Div. 312 
[aff 72 N.E. 1147, 180 N.Y. 534]; In 
re Syracuse University, 209 N.Y-S. 
329, 124 Misc. 788 [aff 212 N.Y.S. 253, 
214 App.Div. 375]. 

N.C.—Corporation Commission v. 
Oxford Seminary Const. Co., 76 S.E. 
640, 160 N.C. 582. ‘ 

Ohio.—Kenyon College v. Schnably, 
8 OhioN.P.N.S. 160. 

Tenn.—State v. Waggoner, 35 S.W. 
(2d) 389, 162 Tenn. 172. 

[a] “Statutory test to determine 
an exemption is whether the property 
is used exclusively for carrying out 
thereon one or more of the purposes 
of the incorporation of the plaintiff.” 
Young Women’s Christian Ass’n of 
City of New York v. City of New 
York, 216 N.Y.S. 248, 251, 217 App. 
Fea 406 [aff 157 N.E. 858, 245 N.Y. 

{b] “Purely” and “exclusively” 
are synonymous terms as used in con- 
stitutional and statutory provisions 
requiring property to be used purely 
or exclusively for educational pur- 
poses in order to be tax exempt. 
State v. Waggoner, 35 S.W.(2d) 389, 


Board of Trustees of Cente- 
ponieee v. Hubbs, 54 So. 790, 128 


provisions of law involved. Where property is used 


162 Tenn. 172. 

[ec] Used “solely” for educational 
purposes.—“It was not the intention 
of the Legislature to exempt from 
taxation property used for educational 
purposes and other purposes joint- 
ly. The word ‘solely,’ according to 
Webster’s New International Diction- 
ary, means ‘without another; singly; 
alone; entirely; wholly.’ The word 
‘solely’ was not used idly in the stat- 
ute, but was written therein to ex- 
press the legislative will, as to what 
class of property shall be exempted, 
and under a proper construction of 
this act, no property used for educa- 
tional purposes is exempt from taxa- 
tion, unless there is a total absence 
of usage for other purposes uncon- 
nected with educational purposes.” 
pyre v. Hulvey, 80 So. 750, 77 Fla. 74, 
2. 

{d] Exclusive use showu.—School 
of Domestic Arts and Science v. Carr, 
153 N.E. 669, 322 Ill. 562. 

2. Anniston City Land Co. v. 
State, 64 So. 110, 185 Ala. 482; Young 
Women’s Christian Ass’n of City of 
New York v. City of New York, 216 
N.Y.S. 248, 217 App.Div. 406 [aff 157 
N.E. 858, 245 N.Y. 562]. 

[a] Even incidental use for other 
purposes precludes exemption. An- 
niston City Land Co. v. State, 64 So. 
110, 185 Ala. 482. 

3; Cardinal Pub. (Co... wi. City, of 
Madison, (Wis.) 237 N.W. 265. 

[a] Negligible or trivial use for 
nonexempt purposes will not destroy 
the exclusive: character of use for 
educational purposes required for ex- 
emption. Cardinal Pub. Co. v. City 
of Madison, (Wis.) 237 N.W. 265. 

4 Anniston City Land Co. v. 
State, 64 So. 110, 185 Ala. 482; Rast 
v. Hulvey, 80 So. 750, 77 Fla. 74;- Wy- 
man v. St. Louis, 17 Mo. 335; Peo. ex 
rel. Adelphi College v. Wells, 89 N.Y. 
S. 957, 97 App.Div. 312 [aff 72 N.E. 
1147, 180 N.Y. 534]. 

[a] Athletic field remted at times 
to third parties was held not exempt 
despite principal use for students. 
Peo. ex rel. Adelphi College v. Wells, 
89 N.Y.S. 957, 97 App.Div. 312 [aff 72 
N.E. 1147, 180 N.Y. 534]. 

[b] Building partly used for other 
purposes.—A building which is used 
in part for a schoolhouse and in part 
for other purposes is not exempt; 
there can be no separate assessment 
for the part diverted to other uses. 
Wyman vy. St. Louis, 17 Mo. 335. 

{c] Joint use for educational and 
personal purposes is not a “sole” edu- 
cational use warranting exemption. 
Rast v. Hulvey, 80 So. 750, 77 Fla. 74. 

5. Hurlbutt Farm v. Medders, 121 
S.E. 321, 157 Ga. 258; Ferrell v. Pen- 
rose, 27 So. 945, 52 La.Ann. 1481; 
In re Syracuse University, 209 N.Y.S. 
329, 124 Misc. 788 [aff 212 N.Y.S. 253, 
214 App.Div. 375]. 

[a] Where building was used in 
part for school purposes and in part 
for residence purposes not incidental 
to the school, proportionate exemption 
was proper. Ferrell v. Penrose, 27 
So. 945, 52 La.Ann. 1481. 

[b] Where statute expressly pro- 
vides fer proportional exemption, 
upon a proper showing proportional 
exemption will be granted. In re 
Syracuse University, 209 N.Y.S. 329, 


For later cases, developments and changes in the law see Annotations, same title and section number- 
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in part for educational use and in part for other 
uses of an exempt character, exemption will be 


granted.® 


Incidental use for noneducational purpose. Even 
where the statute relates in terms to property “used 
exclusively” for educational purposes, this refers 
merely to the primary and inherent use and does not 
preclude such incidental uses as are directly con- 


nected with, essential to, and in 
the primary use.? 

[§ 540] ce. Contemplated Use; 
Construction. 


tions, exemption will be permitted 


124 Misc. 788 [aff 212 N.Y¥.S. 253, 214 
App.Div. 375]. 

6. Hurlbutt Farm vy. Medders, 121 
SB! (321, 257 Ga. 258; 

7. Webb Academy v. City of Grand 
Rapids, 177 N.W. 290, 209 Mich. 523; 
State v. Johnston, 113 S.W. 1083, 214 
Mo. 656, 21 _L.R.A.N.S. 171; Kenyon 
College v. Schnebly, 31 OhioCir.Ct. 
150; Re Ottawa, 29 Ont.L. 568, 5 Ont. 
W.N. 380. 

[a] Raising vegetables for teach- 
ers.—The use of a small portion of 
the grounds of an educational institu- 
tion as a garden to raise vegetables 
for teachers, who resided in the insti- 
tution, does not destroy the right to 
exemption of all the grounds used in 
connection with the buildings for 
school purposes. Webb Academy v. 
City of Grand Rapids, 177 N.W. 290, 
209 Mich. 523. i 

8. Ill.—People v. Catholic Bishop 
of Chicago, 142 N.E. 520, 311 Ill. 11. 

Kan.—Washburn College v. Shaw- 
nee County, S Kan. 344. 

La.—Enaut v. McGuire, 36 La.Ann. 
804, 51 Am.R. 14. 

Mich.—Rural Agr. School Dist. No. 
1, Grosse Pointe Tp., Wayne County 
Me Blondell, 232 N.W. 377, 251 Mich. 

25. 

Minn.—Ramsey County v. Macalas- 
ter College, 53 N.W. 704, 51 Minn. 437, 
18 L.R.A. 278. ; 

N.Y.—In re Syracuse University, 
209 N.Y.S. 329, 124 Mise. 788 [aff 212 

- N.Y.S. 253, 214 App.Div. 375]. 

[a] Requirement of present use 
for public purposes is not met by 
mere intent to use property for school 
purposes. Rural Agr. School Dist. 
No. 1, Grosse Pointe Tp., Wayne Coun- 
ty v. Blondell, 232) N.W. 377, 251 
Mich. 525. 

[b] Vague and undefined intent to 
use land for a school at some in- 

- definite future date does not satisfy a 
requirement of use for educational 
purposes. Enaut v. McGuire, 36 La. 
Ann. 804, 51 Am.R. 14. 

9. Institute of Holy Angels v. 
Borough of Ft. Lee, 77 A. 1035, 80 
N.J.Law 545. 

[a] No “actual” use.—Under stat- 
utes exempting from taxation all 
buildings actually and exclusively 
used for colleges, schools, academies, 
and seminaries not conducted for 
profit and land whereon the same are 
situated necessary to their fair use 
and enjoyment, where a building in- 
tended to be used for educational pur- 
poses is in course of construction, ex- 
emption will be denied for lack of 
actual use. Institute of Holy Angels 
v. Borough of Ft. Lee, 77 A. 1035, 80 
N.J.Law 545. 

10. Mary Immaculate School of 
Eagle Park v. Board of Assessors of 
Town of Ossining, 175 N.Y.S. 701, 
188 App.Div. 5; Board of Education 
of School Dist. of City of Cincinnati, 
Hamilton County v. Hess, 165 N.E. 


Buildings under 
Mere intent to use property for ed- 
ucational purposes does not satisfy exemption re- 
quirements of actual or present use,’ and exemption 
has been denied with respect to buildings in course 
of construction and the land whereon situated ;° 
although where constitutional or statutory provi- 
sions are sufficiently broad to encompass such situa- 
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utes exempting 
furtherance of, 
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property intended for future educational use,!® or 
as to land with buildings in course of construction 
thereon for future educational purposes.1? 

[§ 541] (d) Dedication to Public and School 
Where constitution or statute so requires, 
to be exempt property of an educational organiza- 
tion must be dedicated to public use.t? Under stat- 


from taxation all buildings used 


exclusively, and owned by persons or associations 


for school purposes, buildings owned and in fact 


with respect to 


372, 30 OhioApp. 446. Compare 
Wheaton College v. Town of Norton, 
122 N.E. 280, 230 Mass. 141 (decided 
under statute exempting property 
purchased with purpose of removal 
thereto, digested infra 543 text and 
note [27a]). 

[a] Express statutory provision.— 
Where a private boarding school ac- 
quired an inclosed ninety-nine-acre 
estate, with many buildings not 
adapted for school purposes, with the 
intention of constructing new build- 
ings upon growth of the school, the 
land is exempt from taxation under 
Tax L. § 4 subd 7, “exempting lands 
‘though not in actual use therefor by 
reason of thé absence of suitable 
buildings or improvements. thereon, 
if the construction of such buildings 
or improvements is in. progress, or 
is in good faith contemplated by such 
corporation or association.’” Mary 
Immaculate School of Hagle Park v. 
Board of Assessors of Town of Os- 


sining, 175 N.Y.S. 701, 703, 188 App. 
Div 5: ; 
[b] Where construction is planned 


for definite future date, exemption 
may be granted as to a tract of land 
presently vacant. Board of Educa- 
tion of School Dist. of City of Cin- 
cinnati, Hamilton County v. Hess, 165 
N.E. 372, 30 OhioApp. 446. 

11. Board of Education of School 
Dist. of City of Cincinnati, Hamilton 
County v. Hess, supra. 

12. Public or charitable character 
of institution see supra §§ 527-530. 

13. Female Academy of Sacred 
Heart of Albany v. Town of Darien, 
142 A. 678, 108 Conn. 136; Brunswick 
School v. Town and Borough of 
Greenwich, 90 A. 801, 88 Conn. 241, 

[a] Dedication not shown.—Ex- 
penditure for school purposes of 
funds not derived from gifts for edu- 
cational uses held not dedication of 
property to the public, exempting it 
from taxation (Pub. Acts [1921] c 
109). Female Academy of Sacred 
Heart of Albany v. Town of Darien, 
142 A. 678, 108 Conn. 136. 

[b] Sequestration from private 
use.—School property, to be exempt 
from taxation, must be sequestered 
from private use and dedicated to 
public use (Pub. Acts [1921] c 109). 
Female Academy of Sacred Heart of 
Albany v. Town of Darien, 142 A. 678, 
108 Conn. 136. 

14. Red v. Morris, 10 S.W. 681, 72 
Tex. 554. 

15. Public or charitable character 
of institution see supra §§ 527-530. 

16. Ala.—Anniston City Land Co. 
v. State, 64 So. 110, 185 Ala. 482. 

Conn.—Brunswick School v. Town 
and Borough of Greenwich, 90 A. 801, 
88 Conn. 241; Hartford v. Hartford 
Theological Seminary, 34 A. 4838, 66 
Conn. 475. 

Fla.—Amos v. Jacksonville Realty 
& Mortgage Co., 81 So. 524, 77 Fla. 


used for school purposes are exempt although not 
dedicated to the use of schools.14 j 
[§ 542] (e) Charitable or Profitable Use.15 
educational institution cannot as a general rule se- 
cure exemption from taxation in respect to proper- 
ty which it rents out for purposes wholly unconnect- 
ed with its educational work or which it otherwise © 
manages as an investment and a source of profit,1% 
even though the rent or other income from the prop- 


An 


403. 

Ga.—Linton v. Lucy Cobb Inst., 45 
S.E.. 53, 117 Ga. 678. 

Ill.— Knox College y. Board of Re- 
view of Knox County, 139 N.E. 56, 308 
Ill. 160, 35 A.L.R. 1041; Monticello 
Seminary v. Board of Review of 
Madison County, 94 N.E. 938, 249 Ill. 
481; Trustees of Monticello Seminary 
v. Board of Review of Madison Coun- 
ty, 90 N.B. 178, 242 Tll. 477. 

La.—Board of Trustees of Centen- 
ary College v. Hubbs, 54 So. 790, 128 
La. 257; State v. Orleans Bd. of As- 
Sessors, 26 So. 872, 52 La.Ann. 223. 

Md.—Frederick County Com’rs v. 
Sisters of Charity, 48 Md. 34. 

Mich.—Parsons Business College v. 
City of Kalamazoo, 131 N.W. 553, 166 
Mich. 305, 33 L.R.A.N.S. 921. 

Mo.-—State v. Macgurn, 86 S.W. 138, 
187 Mo. 238; Wyman v. St. Louis, 17 
Mo. 335. 

N.H.—New London y. Colby Acad- 
emy, 46 A. 743, 69 N.H. 443; Phillips 
Exeter Academy v. Exeter, 58 N.H. 
306, 42 Am.R. 589. 

N.J.—Society for Promotion of 
Learning, ete. v. New Brunswick, 25 
A. 853, 55 N.J.Law 65; State v. Ross, 
24 N.J.Law 497. 

N.Y.—Pratt Inst. v. New York, 75 
NEAL 9,) 188 NoYo. 16 cco Nee Acai 
Cas. 198; Temple Grove Seminary v. 
Cramer, 98 N.Y. 121; People v. Wells, 
872 INVY. SL L0%. 94 "App. Diva 27215 
N.Y.Ann.Cas. 125; People v. Baden, 
SINE Ye Sur er: 

Ohio.—Kenyon College v. Schnebly, 
31 OhioCir.Ct. 150; Kenyon College v. 
Schnebly, 8 OhioN.P.N.S. 160. 

Or.—Willamette Univ. v. Knight, 
56. P. 124, 35 Or.).33: 

Tenn.—Ward Seminary for Young 
Ladies v. Mayor and City Council of 
eral, 167. SW. 113) 129) ‘Tenn 
412. 

Va.—Commonwealth v. Smallwood 
Memofial Institute, 97 S.E. 805, 124 
Va. 142. 

Wis.—Cardinal Pub. Co. v. City of 
Madison, 237 N.W. 265. 

Can.—Commissaires D’Ecoles_ v. 
Sceurs de la Congrégation de Notre 
Dame, 12 Can.S.C. 45. 

Que.—In re De Limoilou Corp., 7 
Que.Q.B. 44. 

“Proof that the property belonged 
to an institution of learning was not 
sufficient to show that it was exempt 
from taxation. It should appear that 
it was not used with a view to profit.” 
Trustees of Monticello Seminary v. 
Board of Review of Madison Coun- 
ty,.90 N.E. 178, 242 Ill. 477, 479. 

[a] Lands used and rented for ag- 
ricultural and pasturing purpeses and 
a water pumping station, supplying 
water to buildings and residences of 
college professors and vending the 
same to citizens of the town where 
located, being for revenue, are subject 
to taxation. Kenyon College v. 
Schnebly, 31 OhioCir.Ct. 150. 


_which certain persons were to 


474 [61 C.J.] 


erty is devoted to the support of the institution,** 
although incidental profit in connection with pri- 
mary use for educational purposes will not neces- 
Where the exemption 
laws or charter provisions are broad enough to in- 
clude it, property yielding a revenue may be ex- 
empt, where such revenue is applied directly and ex- 
elusively to the maintenance of the school or col- 


sarily preclude exemption.1® 


[b] Prepaxatory school grounds 
not used for proitit.—A contract by 
take 
charge of and conduct a grammar 
school and preparatory department 
for a college and pay the college a 
stipulated sum yearly, and encourage 
students subsequently to attend the 
college, the college also applying part 
of the money received from such 


' students for improvements, etc., on 


the property, is not a contract with a 
view to profit on the part of the col- 
lege within the meaning of Rev. St. § 
2732, and such property is not taxa- 
ble. Kenyon College v. Schnebly, 31 
OhioCir.Ct. 150. 

[cl Real property of private cor- 
poration organized for purpose of 
avoiding taxation to operate a busi- 
ness college affording courses in book- 
keeping, etc., intended solely for the 
profit of the founders and stockhold- 
ers, was not exempt from taxation un- 
der Pub. L. (1909) No. 309 § 7 par 4, 
providing that real estate owned by 
an incorporated educational institu- 
tion with the buildings and_ other 
property thereon while occupied sole- 
ly for the purposes for which they are 
incorporated shall be exempt. Par- 
sons Business College v. City of 
Kalamazoo, 131 N.W. 553, 166 Mich. 
805, 38 L.R.A.N.S. 921. 

[d] “Income” and “profit.”—Un- 
der Const. art 9 § 8, permitting the 
exemption from taxation of property 
used exclusively for school purposes, 
and Revenue Act (Hurd Rev. St. 
[1909] c 120) § 2, the fact that the 
rents of property are devoted to 
school purposes does not exempt it 
from taxation, so that the income of a 
school which may be used for any 
purpose by it, or is in fact being 
loaned out on interest, is not exempt; 
but a fund donated to it, to be held to 
use the income for endowing free 
scholarships, is exempt, such income 
not being a “profit.” Monticello 
Seminary v. Board of Review of Madi- 
Son County, 94 N.E. 938, 249 Ill. 481. 

[e] Under Upver Canada College 
Act (1) prior to 1919, land leased by 
a college was nonassessable in any 
hands. Noble v. Esquesing, 47 Ont.L. 
255. (2) By the act of 1919, such 
land is assessable in the hands of a 
lessee. Noble v. Esquesing, supra. 
(3) This amendment does not apply 
to land leased for a term of years be- 
fore 1919. Noble v. Esquesing, supra. 

17. Ill.—Monticello Seminary v. 
Board of Review of Madison County, 
94 N.E. 938, 249 Ill. 481 (recognizing 
rule); Chicago Theological Seminary 
v. People, 61 NE. 1022, 193 Ill. 619 
Laff 23 S.Ct. 38, 188 U.S. 662, 47 L. 


Ed. 641]; People v. Chicago Theologi- 


cal Seminary, 51 N.E. 198, 174 Ill. 177. 

Kan.—Stahl v. Kansas Educational 
Assoc., 38 P. 796, 54 Kan. 542. 

La.—State v. Board of Assessors, 35 
La.Ann. 668. 

N.Y.—Pratt Inst. v. New York, 91 
N.Y.S. 136, 99 App.Div. 525 [aff 75 N. 
iigeae TSS°N. Ys LS), 5° NU Ann. Cas: 

Or.—Willamette Univ. v. Knight, 
56 P. 124, 35 Or. 33. 

Va.—Com. v. Hampton Normal, etc., 
Inst., 56 S.E. 594, 106 Va. 614. 

Wis.—Cardinal Pub: Co. v. City of 
Madison, 237 N.W. 265. 

18. Mass.—South Lancaster Acad- 
emy v. Inhabitants of Town of Lan- 
caster, 136 N.E. 626, 242 Mass. 553: 
Trustees of Thayer Academy vy. Board 
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of Assessors of Braintree, 122 N.E. 
410, 232 Mass. 402. 

Mich.—Webb Academy vy. City of 
Grand Rapids, 177 N.W. 290, 209 Mich. 
523. ae 

Minn.—State v. Carleton College, 
191 N.W. 400, 154 Minn. 280. 

Neb.—In re Central Conference 
Ass’n of College View, 189 N.W. 982, 
109 Neb. 106. i 

N.Y.—Temple Grove Seminary v. 
Cramer, 98 N.Y. 121. 

Pa.—Mercersburg College v. Mer- 
cersburg Borough, 53 Pa.Super. 388. 

S.D.—Dakota Wesleyan University 
v. Betts, 201 N.W. 524, 47 S.D. 618 
{reh den 202 N.W. 284, 48 S.D. 84]. 

Va.—Com. v. Hampton Normal, etce., 
Institute, 56 S.E. 594, 106 Va. 614. 

Wis.—Cardinal Pub. Co. v. City of 
Madison, 237 N.W. 265; Northwestern 
Pub. House v. City of Milwaukee, 
188 N.W. 636, 177 Wis. 401. 

[a] Annuity.—The fact that an 
instructress, the donor of a house and 
lot to an academy, under a deed of 
gift was to receive annuity for life, 


held not to eliminate dominant educa- | 


tional purpose for which the property 
was used by the academy, the house 
occupied by the instructress being 
consequently exempt from taxation, 
under St. (1909) ce 490 pt 1. Trustees 
of Thayer Academy vy. Board of As- 


sessors of Braintree, 122 N.E. 410, 
232 Mass. 402. 
[b] Storage in barn.—The fact 


that a barn on school grounds, which 
was ordinarily used for free storage 
of bicycles and motorcycles of pupils, 
was occasionally used by neighbors 
temporarily for the storage of auto- 
mobiles, for which they paid a small 
consideration, does not destroy the 
right of the school to exemption from 
taxation. Webb Academy v. City of 
aie Rapids, 177 N.W. 290, 209 Mich. 


[c] Property leased during vaca- 
tions.—The exemption of an institu- 
tion of learning is not lost merely by 
reason of the fact that, during the 
summer months, its building is rent- 
ed and used for the accommodation of 
boarders. Temple Grove Seminary v. 
Cramer, 98 N.Y. 121. 

Farm property see infra § 545. 

19. Colo.—Colorado Seminary v. 
pea pales County, 71 P. 410, 30 Colo. 


Conn.—New Haven v._ Sheffield 
cpt lign Be School, 22 A. 156, 59 Conn. 


Ky.—Church of the Good Shepherd 
v. Commonwealth, 202 S.W. 894, 180 
Ky. 465; Commonwealth y. Board of 
Education of Methodist Episcopal 
Church, 179 S.W. 596, 166 Ky. 610; 
Com. v. Berea College, 147 S.W. 929, 
149 Ky. 95; Com. v. Hamilton College, 
Ehime 405, 125 Ky. 329, 80 Ky.L. 

Mass.—Hardy v. Waltham, 7 Pick. 
108 (charter provision). 

Mo.—North St. Louis Gymnastic 
Soc. v. Hudson, 85 Mo. 32. 

N.J.—Englewood Boys’ School v. 
cee 26 A. 918, 55 N.J.Law 

N.C.—Corporation Commission v. 
Oxford Seminary Const. Co., 76 S.E. 
640, 160 N.C. 582. 

Okl.—Board of Com’rs of Tulsa 
County v. Tulsa Business College, 1 
P.(2d) 351,150 Okl> 197; Board? of 
Com’rs of Garfield County v. Phillips 
University, 289 P. 720, 144 Okl. 57. 

Pa.—Northampton County v. Lafay- 
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lege;19 and where exemption is predicated solely 
upon ownership, profitable use is immateria 

[§ 543] (5) Particular Kinds of Property—(a) 
Athletic Fields and Other Recreational Property. 
Under the rules above stated,?! as applied to the 
particular facts disclosed, property devoted. to the 
exercise and recreational use of students and instruc- 
tors has been held exempt,?2 as in the case of an 


],2° 


ette College, 5 Pa.Co. 407 [aff 18 A. 
516, 128 Pa. 1227, 

Tenn.—State v. Grosvenor, 258 S.W. 
140, 149 Tenn. 158; Vanderbilt Univ. 


v. Cheney, 94 S.W. 90, 116 Tenn. 259; 


‘University of the South v. Skidmore, 


9 S.W. 892, 87 Tenn. 155. é 

[a] Illustration.—Under constitu- 
tional provisions exempting from 
taxation institutions of education not 
used or employed for profit by any 
person or corporation, and the income 
of which is devoted solely to the 
cause of education, a laundry, water- 
works system, printing department, 
coébperative store, and hotel used as 
adjuncts to a college were exempt 
from taxation, where such properties 
were maintained for the purpose of 
affording industrial education to the 
students, to afford them a means of 
livelihood, or to supply a necessary 
physical and hygienic adjunct to the 
institution, where income derived 
therefrom was applied to maintenance 
of the college, which was operated at 
a substantial yearly deficit. Common- 
wealth v. Berea College, 147 S.W. 
929, 149 Ky. 95. 

[b] Office building owned by a 
church conference, the rentals of 
which are devoted exclusively to the 
partial support of a college main- 
tained by the church, held exempt 
from taxation under Const. § 170. 
Commonwealth v. Board of Education 
of Methodist Episcopal Church, 179 
S.W. 596, 166 Ky. 610. : 

[ec] Building not impressed with 
trust for s.hool purroses, the lower 
floor being rented to storekeepers, 
the upper floor being a denomination- 
al school, charging tuition for those 
who can pay it, but the whole income 
being used solely for school purposes, 
is exempt from taxation as long as it 
is so used in view of Const. § 170. 
Church of the Good Shepherd v. Com- 
rane ee 202 S.W. 894, 180 Ky. 


[a] In Vermont (1) a building of 
an academy, rented in part for a 
boarding house for students and oth- 


ers and in part for tenements, is ex- - 


empt from taxation, the rents being 
used for the running expenses of the 
academy. Scott v. St. Johnsbury 
Academy, 84 A. 567, 86 Vt. 172. (2) 
Acts (1910) No. 33, providing that the 
exemption from taxation of lands 
owned or leased by colleges, acad- 
emies, or other public schools shall 
not be construed as exempting lands 
or buildings rented for general com- 
mercial purposes, is an amendatory 
act, and intended to remove an exist- 
ing exemption from taxation. Scott 
v. St. Johnsbury Academy, supra. 

20. Whitman College v. Berryman, 
156 F. 112 [rev on other grounds 32 S. 
Ct. 147, 222 U.S. 334, 56 L.Hd. 225]; 
Richmond County Academy v. Augus- 
hh 17 S.E. 61, 90 Ga. 634, 20 L.R.A. 

[a] If property is public property 
of state and therefore exempt as "pub- 
lic property,’ it is not material 
whether it is used merely for income 
or not. Richmond County Academy 
v. Augusta, 17 S.E, 61, 90 Ga. 634, 20 
L.R.A. 151. 

21. See supra §§ 5238-542. 

22. Conn.—Appeal of St. Bridget 
Convent Corporation, 88 A. 881, 87 
Conn. 474. 

Ill.—People v. Catholic Bishop of 
Chicago, 142 N.E. 520, 311 Ill. 11; Peo- 
ple v. St. Francis Xavier Female 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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athletic field,?? campus,?* lake,2> playground,?* or 


woodland.27 


id Mere intent to use property for student recreation 
in future is insufficient to bring it within the bene- 
fit of exemption provisions based upon educational 
or institutional use for recreational purposes.?§ 
: Separation of recreational property from the main 
institutional grounds may or may not preclude ex- 
emption under applicable facts and cireumstances.?® 
[§ 544] (b) Buildings of Institution and Adja- 
cent Lands. Under the rules above stated®® exemp- 
tion is ordinarily extended to all institutional build- 


Academy, 84 N.E. 55, 233 Ill. 26; Mon- 
ticello Female Seminary v. People, 106 
Ill. 398, 46 Am.R. 702. See MceCul- 
lough v. La Salle County Bd. of Re- 
view, 57 N.E. 837, 186 Ill. 15, 50 L.R. 
A. 517 (where, however, the land in 
question was held not exempt be- 
cause the legal title was not in the 
ine Neatlons as required by the stat- 
ute). q : 

Mass.—Wheaton College v. Town of 
Norton, 122 N.E. 280, 232 Mass. 141; 
Emerson v. Milton Academy, 70 N.E. 
442, 185 Mass, 414. 

Minn.—Hennepin County v. Grace, 
8 N.W. 761, 27 Minn. 503. 

N.Y¥.—People v. Mezger, 90 N.Y.S. 
488, 98 App.Div. 237 [aff 73 N.E. 1130, 
181 N.Y. 511]; People v. New York 
Tax, etc., Com’rs, 10 Hun 246; Peo- 
ple v. New York Tax, ete., Com’rs, 6 
Hun 109 [aff 64 N.Y. 656]. 

Pa.—Dickinson College v. Cumber- 
land. County, 2 Pa.Dist.. 378. 

Tex.—Cassiano v. Ursuline Acade- 
my, 64 Tex. 673. 

“The use of real property for the 
cultivation of athletics should be 


deemed an educational purpose under’ 


the tax law.” People ex rel. Adelphi 
College v. Wells, 89 N.Y.S. 957, 958, 
97 App.Div. 312 [aff 72 N.E. 1147, 180 
N.Y. 534, and quot People v. Mezger, 
90 N.Y.S. 488, 489, 98 App.Div. 237 
(aff 73 N.E. 1130, 181 N.Y. 511)]. 

23. Amherst College v. Amherst, 
79 N.E. 248, 193 Mass. 168; In re 
Syracuse University, 212 N.Y.S. 253, 
256, 214 App.Div. 375 [aff 209 N.Y.S. 
329, 124 Mise. 788]; Dickinson Col- 
lege v. Cumberland County, 2 Pa.Dist. 
378. 

“Athletic fields used by the students 
for athletic games and exercises, and 
not as sources of institutional income, 
are essential parts of universities 
and colleges; for education contem- 
plates, not only the mental and moral, 
but the physical training and welfare 
a . of those in attendance uvon 
the institution.” In re Syracuse Uni- 
versity, supra. 

24. Appeal of St. Bridget Convent 
Corporation, 88 A. 881, 87 Conn. 474; 
Northampton County v. Lafayette 
College, 5 Pa.Co. 407 [aff 18 A. 516, 128 
Pa, 132]. ; : 

25. People v. Catholic Bishop of 
Chicago, 142 N.E. 520, 311 Ill. 11. 

[a] Used for summer and winter 
sports.—A lake which had _ been 
dredged and was used by a seminary 
preparing young men for priesthood, 
for swimming, boating, and winter 
sports, was exempt from taxation un- 
der Const. art 9 § 3, and Cahill St. 
(1923) § 120 § 2 cl 2, exempting prop- 
erty used exclusively “for school and 
religious purposes.” People v. Catho- 
lic Bishop of Chicago, 142 N.E. 520, 
Gi ba laes BD ia bib 

26. Appeal of St. Bridget Convent 
Corporation, 88 A. 881, 87 Conn. 474. 

27. Wheaton College: v. Town of 
Norton, 122 N.E. 280, 232 Mass. 141. 

[a] Wild woodland owned by col- 
lege, a highway and wood path run- 
ning through which were favorite 
walks of students, was exempt from 
taxation in hands of the college, un- 
der St. (1909) ¢ 490 § 5 cl 3, because 


used for student .recreation in_ the 
open air. Wheaton College v. Town 
of Norton, 122 N.E. 280, 232 Mass. 
141. 


“Woodland generally see infra § 550 
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ings*+ and the land on which they stand or which 


is used in connection with them,?? and under the 


text and note 87. 

28. People v. Catholic Bishop of 
Chicago, 142 N.E. 520, 811 Ill. 11. 

[a] Tract in natural state intend- 
ed for later use as golf course is not 
exempt prior to improvement and ac- 
tual use as such. People v. Catholic 
ae of Chicago, 142 N.E. 520, 311 

29. See cases infra this note. 

[a] In Illinois land leased to city 
and used for playgrounds, not in- 
closed with or parts of school build- 
ings or grounds, nor managed by 
school authorities, is not exempt from 
taxation under Const. art 9 § 3, as 
used for school purposes. People v. 
Gaty of Chicago, 153 N.E. 725, 323 Ill. 


[b] In New Jersey land acquired 
by a college after the erection of its 
academic buildings, separated there- 
from by a street, and used mainly for 
athletic purposes, is not land where- 
on its buildings “are situated, neces- 
sary to the fair use and enjoyment 
thereof,” so as to be entitled to ex- 
emption under the act of 1903. 
Stevens Inst. v. Bowes, 73 A. 38, 78 
N.J.Law 205. 

[ec] In New York such a separa- 
tion or division is not considered im- 
portant, where all the property of 
the institution is used for the same 
general purpose. People v. New York 
Tax, etc., Com’rs, 10 Hun 246. 

30. See supra §§ 523-542. 

31. N.J.—Trustees of Stevens In- 
stitute of Technology v. Bowes, 73 A. 
38, 78 N.J.Law 205. 

N.Y.—People v. Mezger, 90 N.Y.S. 
488, 98 App.Div. 237 [aff 73 N.E. 1130, 
181 N.Y. 511]; In re Syracuse Univer- 
sity, 209 N.Y.S. 329, 124 Misc. 788 
[aff 212 N.Y.S. 253, 214 App.Div. 375]. 

Ohio.—Kenyon College v. Schnebly, 
31 OhioCir.Ct. 150. ; 

Pa.—Boyle v. Westmoreland, 11 Pa. 
Dist.&Co. 505. 

Vt.—Willard v. Pike, 9 A. 907, 59 
Vt. 202. 

[a] Not only buildings used for 
giving instruction, but also buildings 
used for necessary incidental pur- 
poses, are exempt, as in the case of 
buildings used for storing equipment, 
carrying on experiments, conducting 
finances, preserving archives and rec- 
ords, or housing instructors. Kenyon 
wee v. Schnebly, 31 OhioCir.Ct. 
150. 

32. Conn.—Appeal of St. Bridget 
Convent Corporation, 88 A. 881, 87 


‘Conn. 474. 


Ga.—Baggett v. Georgia Confer- 
ence Ass’n of Seventh Day Adventists, 
121 S.E. 838, 157 Ga. 488; Hurlbutt 
Farm v. Medders, 121 S.E. 321, 157 


Ga. 258; City of Gainesville v. Bre- 
nau College, 103 S.E. 164, 150 Ga. 
156. 


N.J.—Trustees of Stevens Insti- 
tute of Technology v. Bowes, 70 A. 
730, 74 N.J.Law 80. Z 

Pa.—Northampton County v. Le- 
high University, 13 Pa.Co. 659. 

Tex.—Cassiano v. Ursuline Acade- 
my, 64 Tex. 673. 

Va.—Commonwealth_ v. 
Memorial Institute, 97 S.E. 
Va. 142. 

Compare Kenyon College Vv. 
Schnably, 8 OhioN.P.N.S. 160 (where, 
after the burning of a building used 
for a grammar school, the land was 
taxed). ; 


Smallwood 
805, 124 


facts involved exemption has been granted to vari- 
ous particular kinds of buildings. 

[§ 545] (c) Farms and Gardens. Under the rules 
above stated** exemption of an educational institu- 
tion ordinarily extends to a farm or garden which 
it owns and which is maintained to furnish prac- 
tical instruction in agriculture, to afford the means 
of exercise to the pupils, or .to raise supplies for 
consumption within the establishment;*® although 
exemption may be denied where it appears that the 


[a] Area around building neces- 
sary for light, air, access, and inci- 
dental outside uses is exempt. Trus- 
tees of Stevens’ Institute of Technolo- 
gy v. Bowes, 73 A. 38, 78 N.J.Law 205. 

[b] Although word “building” is 
cnly one used in specifying property 
exempt, this will include the land 
upon which the building stands and 
which is essential to its convenient 
enjoyment. Cassiano v. Ursuline 
Academy, 64 Tex. 673. 

[ec] Exemption includes both land 
occupied by buildings and adjacent 
land ‘necessary for their proper use, 
occupancy and enjoyment.” Baggett 
v. Georgia Conference of Seventh Day 
Adventists, 121 S.E. 838, 157 Ga. 488. 

33. See cases infra this note. 

[a] Armory and drill room of mili- 
tary school.—People v. Mezger, 90 N. 
Y.S. 488, 98 App.Div. 237 [aff 73 N.E. 
1130, 181 N.Y. 511]. 

[b] Building used by university to 
store and distribute food, household 
necessities, and hospital supplies to 
dormitories and hospital was exempt 
from taxation, under Tax L. § 4 subd 
7, aS amended by L. (1924) ¢ 489, not- 
withstanding ten to fifteen per cent 


of such supplies were sold to facul- 


ty members at cost plus small over- 
head for expenses. In re Syracuse 
University, 209 N.Y.S. 329, 124 Misc. 
ace 212 N.VY.S. 253,°214 App.Div. 

[c] Convent building used for 
parochial school.—Boyle v. West- 
moreland, 11 Pa.Dist.&Co. 505. 

{d] Garage.—Boyle v. Westmore- 
land, 11 Pa.Dist.&Co. 505. ‘ 

[e] Laboratory building of tech- 
nological institutidn is exempt. 
Trustees of Stevens’ Institute of 
Technology v. Bowes, 73 A. 38, 78 N. 
J.Law 205. 

{[f] Library building is exempt as 
germane, if not essential, to the 
equipment of a large sized. boarding 
school. People v. Mezger, 90 N.Y.S. 
4288, 98 Apv.Div. 237 [aff 73 N.E. 1129 
181 N.Y. 511]. Books see infra § 550 
text and note 73. 

[g] Stable used in connection with 
maintenance of large board'ng school. 
People v. Mezger, 90 N.Y.S. 488, 98 
App.Div. 237 [aff 73 N.EH. 1130, 181 
N.Y. 511). : 
Students’ infirmaries are ex- 
empt as necessary adjuncts to educa- 
tion through maintenance of health. 
In re Syracuse University, 209 N.Y.S. 
329, 124 Misc. 788 [aff 212 N.Y.S. 253, 
214 App.Div. 375]. 

Residential properties see infra §§ 
546-548. 

Restaurant or student dining-hall 
see infra § 550 text and note 82. 

34. See supra §§ 523-542. 

35. Ga.—Baggett v. Georgia Con- 
ference Ass’n of Seventh Day Ad- 
ventists, 121 S.H. 838, 157 Ga. 488. 

Ill.— Monticello Female Seminary 
v. People, 106 Ill. 398, 46 Am.R. 702. 

Kan.—St. Mary’s College v. Crowl, 
10 Kan, 442. 

Mass.—South Lancaster Academy 
v. Inhabitants of Town of Lancaster, 
136 N.E. 626, 242 Mass. 553; te 
Hermon Boys’ School v. Gill, 13 N.E. 
354, 145 Mass. 139; Wesleyan Acade- 
my v. Wilbraham, 99 Mass. 599. 

Minn.—State v. Carleton College, 
191 N.W. 400, 154 Minn. 280. 

Neb.—In re Central Union Confer- 
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farm or garden is not used for strictly institution- 
al purposes,?* or where such use, although made, is 
not reasonably necessary,?* or where it otherwise 


appears that the farm or garden 


within the scope of the exemption laws relied up- 


on.28 


Farming equipment’? and livestock+® have been 


held tax exempt. 
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mitories.*? 


property is not 


4 


[§§ 545-546 


Under the above rules*? dormitories for 
the use of students resident at the institution are 
a, proper and necessary part of the equipment of a 
college or academy and, are within its general ex- 
emption from taxation,** and the fact that a charge 


is made for student use of the dormitories will not 


preclude exemption.*® 


Where, however, dormitories 


do not come within the particular exemption pro- 


[§ 546] (d) Residential Propertiest1—aa. Dor- 


ence Ass’n of College View, 189 N.W. 
982, 109 Neb. 106. ; 

N.Y.—In re Syracuse_ University, 
212 N.Y.S. 253, 214 App.Div. 375 [aft 
209 N.Y.S. 329, 124 Mise. 788]; People 
v. Barber, 42 Hun 27 [aff 13 N.E. 936, 
106 N.Y. 669]; People v. New York 
Tax, etc., Com’rs, 10 Hun 246. 

Pa.—Downington Industrial School 
and College v. Chester County, 37 Pa. 
Co. 703. 

Tenn.—State v. Fisk University, 10 
S.W. 284, 87 Tenn. 233. 

Tex.—Cassicno v. Ursuline Acade- 
my, 64 Tex. 673. 

Va.—Commonwealth v. Smallwood 
Memorial Institute, 97 S.E. 805, 124 
Va. 142; Commonwealth v. Hampton 
ee te etc., Inst., 56 S.E. 594, 106 Va. 

14. 

[a] As included within term 
“buildings.”—In the conduct of an 
agricultural training school such an 
amount of farming land as may be 
necessary in the teaching of practical 
agriculture is included within the 
term “buildings’’ within the exermp- 
tions from taxation. Baggett v. Geor- 
gia Conference Ass’n of Seventh Day 
Adventists, 121 S.E. 838, 157 Ga. 488. 

[b] Farm operated for purposes of 
instraction.—-(1) Dairy farm is tax 
exempt where used in connection with 
instruction by agricultural college. 
In re Central Union Conference Ass’n 
of College View, 189 N.W. 982, 109 
Neb. 106. (2) Farm operated for in- 
struction purposes by university in 
connection with its college of agri- 
culture is exempt from taxation, un- 
der Tax L. § 4 subd 7, as amended by 
L. (1924) ec 489. In re Syracuse Uni- 
versity, 209 N.Y.S. 329, 124 Misc. 
ee 212 N.Y.S. 253, 214 App.Div. 
375 


[ec] Ground used to supply vege- 
tables for schcol table is tax exempt. 
Cassiano v. Ursuline Academy, 64 
Tex. 673. 

{d] Incidental . profit.—(1) Mere 
incidental profit derived by a college 
from farm land, adjoining its campus, 
and all used and devoted to its needs 
and purposes, will not subject such 
farm to taxes. State v. Carleton Col- 
lege, 191 N.W. 400, 154 Minn. 280. 
(2) Sale of surplus products of farm 
used for instruction does not preclude 
exemption where farm is operated at 
a deficit (In re Syracuse University, 
209 N.Y.S. 329, 124 Misc. 788 [aff 212 
N.Y.S. 253,..214> App.Div. 37517), (38) 
nor where the revenue derived from 
marketing the surplus is devoted to 
the support of the school as a mere 
incident, and the state does not show 
what part of such property constitut- 
ed a source of revenue as distinguish- 
ed from that which was devoted sole- 
ly to educational purposes (Com. v. 
Hampton Normal, etc., Inst., 56 S.E. 
594, 106 Va. 614). (4) That milk and 
vegetables produced on a farm operat- 
ed in connection with'’a school, and 
not needed for use in the school, are 
sold, does not prevent exemption from 
taxation, if the sales are merely in- 
cidental to a use for purposes of the 
school. South Lancaster Academy v. 
Inhabitants of Town of Lancaster, 
136 N.B. 626, 242 Mass. 553. 

See also infra § 550 text and note 


36. St. Edwards College v. Morris, 
LT S.W. Sbl2; 82 Mex dk. iSompare 
Noble v. Esquesing, 47 Ont.L. 255 


(holding leased farm land not tax- 
able). 


[a] Rule applied.—Where land 
owned by the proprietor of a private 
school was used to enable him con- 
veniently and cheaply to supply the 


table of a boarding house kept by him: 


for pupils it was not exempt, although 
contiguous to and immediately con- 
nected with the land used exclusive- 
ly for school purposes. St. Edwards’ 


College v. Morris, 17 S.W. 512, 82 
AX oo bes 
37. Inre Sisters of Blessed Sacra- 


ment, 38 Pa.Super. 640. 

[a] Farm used sclely for purpos- 
es of supplies.—A charitable educa- 
tional institution is subject te taxa- 
tion on land owned by it.and used 
solely for tillage and pasturage in or- 
der to provide food for the inmates 
of the institution, if it appears that 
the endowment of the corporation is 
such that the food supplied by the 
farm could be procured from other 
sources of income. In re Sisters of 
Blessed Sacrament, 38 Pa.Super. 640. 

38. Appeal of St. Bridget Convent 
Corporation, 88 A. 881, 87 Conn. 474; 
Séminaire du Québec v. Limoilou Cor- 
poration, [1899] A.C. 288. 

[a] Vegetable garden not within 
purposes of school.—Land used as a 
vegetable garden, the produce of 
which was consumed by the teachers 
and pupils of a convent school, is not 
exempt from taxation as land used 
for the specific purposes of the 
school’s incorporation. Appeal of St. 
Bridget Convent Corporation, 88 A. 
881, 87 Conn, 474. 

39. Commonwealth v. Smallwood 
Memorial Institute, 97 S.E. 805, 124 
Va. 142. 

[a] Implements used in connec- 
tion with farm or demonstration work 
of a negro industrial college or school 
are exempt from tax. Commonwealth 
v. Smallwood Memorial Institute, 97 
S.E. 805, 124 Va. 142. 

40. Baggett v. Georgia Conference 
Ass’n of Seventh Day Adventists, 121 
S.E. 838, 157 Ga. 488; Downington In- 
dustrial School and College v. Chester 
County, 37 Pa.Co. 703. 

{a] Cows not used for profit but to 
supply milk for student consumption 
entitled to exemption. Baggett v. 
Georgia Conference Ass’n of Seventh 
ay Adventists, 121 S.E. 838, 157 Ga. 


88. 

[b] Mules used in hauling of fuel 
from woods and in the cultivation of 
crops, both fuel and crops being used 
by the institution and not sold, and 
the cultivation of crops offering prac- 
tical work in aid of agricultural edu- 
cation, are tax exempt. Baggett v. 
Georgia Conference Ass’n of Seventh 


Noy Adventists, 121 S.E. 838, 157 Ga.’ 


488. 
[ce] Used- for training purpose of 
agricultural college. Downington In- 
dustrial School and College vy. Chester 
County, 37 Pa.Co. 703. 

41. Institutional buildings gener- 
ally see supra § 544. 
42. College fraternities see infra 


§ 579 
43. See supra §§ 523-542. 
44. Conn.—Yale University v. New 


Haven, 42 A. 87, 71 Conn. 316, 43 L.R. 
A. 490. 

Ill.—People v. North Central Col- 
lege, 168 N.E. 269, 336 Ill. 263; Peo- 
ple v. Baptist Theological Union, 49 
N.E. 559; 171 Dll 304- 

Ky.—Morgan v. 'U. S. Presbyterian 
Church, 101 S.W. 338, 31 Ky.L. 38. 

Mass.—Harvard College vy. Cam- 


‘ 


bridge Assessors, 55 N.E, 844, 175 
Mass. 145, 48 L.R.A. 547. 
Minn.—State v. Carleton College, 
191 N.W. 400, 154 Minn. 280. 
N.Y.—In re Syracuse University, 


‘209 N.Y.S. 329, 124 Misc. 788 [aff 212 


N.Y.S. 258, 214 Avp.Div. 375]. 
‘Pa.—Northampton County vy. La- 

fayette College, 18 A. 516, 128 Pa. 

132; Beaver County v. Geneva Col- 

lege, 2 Pa.Dist. 70. 

cael SRT ees v. Pike, 9 A. 907, 59 


. 202. 

[a] Detached dormitories.—Col- 
lege dormitories are not subject to 
taxation if situated on land detached 
from the campus, provided they are 
devoted to like use as if upon the 
campus. State v. Carleton College, 
191 N.W. 400, 154 Minn. 280. 

[b] Dermitory for student and 
graduate nurses employed at hospital 
operated by university in connection 
with its medical school as a general 
hospital for both paying and charita- 
ble patients, and wherein a nurses’ 
training school is conducted, is ex- 
empt from taxation under Tax L. § 4 
subd 7, aS amended by L. (1924) ¢ 
489, no charge being made for rooms 
in the dormitory, exemption being 
based either upon educational or 
hospital use, which being immaterial. 
In re Syracuse University, 209 N.Y. 
S. 329, 124 Misc. 788 [aff 212 N.Y.S. 
253, 214 App.Div. 375]. 

[c] Exclusive use of dormitories 
for students brings them within the 
benefit of statutory provisions for ex- 
emption of property devoted to edu- 
cational purposes, and _ residence 
therein of a teacher acting as super- 
visor or an employee, Such as a cook, 
does not preclude exemption. Peo- 
ple v. North Central College, 168 N.E. 
269, 336 Ill. 263. | 

45. Yale University v. New Haven, 
42 A. 87, 71 Conn. 316, 43 L.R.A. 490; 
People v. North Central College, 168 
N.E. 269, 336 Ill. 263; In re Syracuse 
University, 209 N.Y.S. 329, 336, 124 
Mise. 788 [aff 212 N.Y.S. 253, 214 App. 
Divs 3 Vdd; 

“The fact that a charge is made to 
those who occupy these rooms sepa- 
rate and apart from the general 
charge for the tuition is immaterial. 
It appears in this case that the Uni- 
versity has not at its disposal suffi- 
cient dormitory space for all of its 
students, and that many of them must 
perforce room outside the college 
buildings. Consequently those that 
have this extra service must share 
the cost of its maintenance, and it 
does not appear that any profit is de- 
rived by the University from the 
amounts paid. These properties 
clearly are used exclusively for the 
educational purposes for which the 
University is created, and are ex- 
empt from taxation.” In re Syracuse 
University, supra. 

[a] Rental of dormitories to stu- 
dents does not deprive them of ex- 
emption as properties leased ‘‘with a 
view to profit,” where it appears that 
the student rentals received are in- 
sufficient to pay operating expenses. 
People v. North Central College, 168 
N.E. 269, 336 Ill. 263. 

[b] Fact that certain dormitories 
ef college are let at higher rates than 
other apartments, and are apportion- 
ed to wealthy students, does not re- 
duce the character of the buildings to 
that of investments of the college in 
trade, so as to deprive them of the 


; For later cases, developments and changes in the law see ‘Annotations, same title and section number, 


§ § 546-547] 


visions relied upon, exemption will be denied.*¢ 
Lands held for future erection of dormitories have 


been denied exemption.*? 


{§ 547] bb. Dwellings of Instructors, Officers, and 
( Under the above rules*® dwell- 
ings of an educational institution reasonably neces- 
sary for institutional use are ordinarily exempt when 
employed as residences by. teachers,*® officers,°° or 
other employees®! of such institution, although ex- 
emption has been denied where the residence was 
not reasonably essential to performance of the oe- 


Other Employees. 


exemption. Yale Univ. v. New Haven, 
42 A. 87, 71 Conn. 316, 43 L.R.A. 490. 

46. People v. Trustees of North- 
western College, 152 N.E. 555, 322 Ill. 
120; Phillips ©xeter Academy v. Exe- 
ter, 58 N.H. 306, 42 Am.R. 589. 

fa] Bule applied.—Property con- 
taining a residence for female stu- 
dents of a nonsectarian college of 
liberal arts, where religious instruc- 
tion was not a part of the curriculum, 
was not exempt from taxation as used 
for “school and religious purposes 
(Revenue Act § 2 [Cahill Rev. St. 
(1925) ¢ 120 par 2]), because there 
was no religious use coupled with the 
educational use. Peonle v. Trustees 
of Northwestern College, 152 N.E. 
555. 322 Il. 120. 

{b] Fuilding used in part as 
student dormitory and in part as pub- 
lic house denied exemption for lack 
of exclusive school use. Phillips Exe- 
ter Academy v. Exeter, 58 N.H. 306, 
42 Am.R. 589. 

47. In re Syracuse University, 212 
N.Y.S. 253, 214 Avn.Div. 375 [aff 209 
NVY.S. 229, 124 Misc. 788]. 1 

fa] Tlustration—Where lots were 
acquired by Syracuse University with 
end of ultimately erecting thereon ad- 
ditional dormitories, it cannot be said 
that suitable buildings and improve- 
ments were in progress or in good 
faith contemplated thereon, so as to 
exempt lots, under Tax L. § 4 subd 7, 
as amended by L. (1924) c 489. In re 
Syracuse University, 212 N.Y.S. PARE 
214 App.Div. 375 Laff 209 N.Y.S. 329, 
124 Misc. 788]. 

48. See supra §§ 523-542. 

49. lowa.—Griswold College v. 
State, 46 Iowa 275, 26 Am.R. 138. 

Mass.—Harvard College v. Cam- 
bridge Assessors, 55 N.H. 844, 175 
Mass. 145, 48 L.R-A. 547. 

Minn.—-State v. Carleton College, 
191 N.W. 400, 154 Minn. 280; Ram- 
sey County v. Macalester College, 53 
N.W. 704, 51 Minn. 437, 18 L.R.A. 278. 


N.J.—State v. Ross, 24 N.J.Law 
497. 

N.Y.—St. |Monica Church v. New 
York, 55 N.Y.Super. 160, 13 N.Y.St. 
308: 


Ohio.—Kenyon College v. Schnebly, 
81 OhioCir.Ct. 150. Compare Kend- 
rick v. Farquhar, 8 Ohio 189 (holding 
professor’s residence on_ college 
grounds taxable under earlier stat- 
ute). 

Pa.—White v. Smith, 42 A. 125, 189 
Pa. 222, 48 L.R.A. 498; Northampton 
County v. Lafayette College, 18 A. 
516, 128 Pa. 132; Beaver County v. 
Geneva College, 2 Pa.Dist. 70. 

Tex.—Red v. Morris, 10 S.W. 681, 
72 Tex. 554. 

Vt.—Willard v. Pike, 9 A. 907, 59 
Vt. 202. ihe : 

[a] Location within inclosure.-— 
(1) “If Lafayette College lodged its 
whole force of instructors in the halls 
and dormitories, thereby rendering 
the erection of several additional ones 
necessary, it is probable that no ques- 
tion like that under consideration 
would be raised; but because some of 
them, having families, are placed in 
a separate building in the same in- 
closure, and in close proximity to the 
halls and dormitories, it is thought 
the buildings so’occupied are not part 
of the college. But we see no line of 
distinction, and no reason for one. 
Buildings outside the college grounds 
are not relieved from taxation because 


TAXATION 


upon.®4 


occupied by a member of the faculty, 
nor are buildings inside the grounds 
which are leased to strangers; but 
the buildings owned by the college, 
which are located within the inclo- 
sure, whether filled with teachers or 
scholars belonging to and forming 
part of the true college,—the institu- 
tion of learning,—are part of the seat 
or home of the institution and pro- 
tected as such.” Northampton Coun- 
ty v. Lafayette College, 18 A. 516, 128 
Pa. 132. (2) See also infra text and 
notes 61, 62. 

50. Mass.—South Lancaster Acad- 
emy v. Inhabitants of Town of Lan- 
caster, 1386 N.E. 626, 242 Mass. 553; 
Trustees of Thayer Academy v. Board 
of Assessors of Braintree, 122 N.E. 
410, 232 Mass. 402; Harvard College 
v. Cambridge Assessors, 55 N.E. 844, 
175 Mass. 145, 48 L.R.A. 547. 

Minn.—State v. Carleton College, 


| 191 _N.W. 400, 154 Minn. 280. 


Peles v. Ross, 

N.Y.—In re Syracuse University, 
212 N.Y.S. 253, 214 App.Div. 375 [aff 
209 N.Y.S. 329, 124 Misc. 788]; Mary 


24 N.J.Law 


‘Immaculate School of Eagle Park v. 


Board of Assessors of Town of Os- 
Sining, 175 N.Y.S. 701, 188 App.Div. 
5; People v. Mezger, 90 N.Y.S. 488, 98 
App.Div. 237 [aff 73 N.E. 1130, 181 N. 
YS ba 1]: ; 

Ohio.—Kenyon College v. Schnebly, 
31 OhioCir.Ct. 150. 

Pa.—Metzger Institute vy. Cumber- 
land County, 2 Pa.Dist. 381; Dickin- 
son College v. Cumberland County, 2 
Pa.Dist. 378; Ursinus College v. Col- 
legeville, 17 Montg. Co, 61. 


Tex.—Red v. Morris, 10 S.W. 681, 
72 Tex, 554. 
[a] Chancellor of university.—In 


re Syracuse University, 212 N.Y.S. 
253, 214 App.Div. 375 [aff 209 N.Y.S. 
329, 124 Misc. 788]. 

[b] Chaplain.—Mary Immaculate 
School of Eagle Park v. Board of As- 
sessors of Town of Ossining, 175 N.Y. 
S. 701, 188 App.Div. 5. 

[c] Instructor and _ instructress 
held “officers.”—Trustees of Thayer 
Academy v. Board of Assessors of 
Braintree, 122 N.E. 410, 232 Mass. 402. 

[ad] Head master or principal of 
school.—South Lancaster Academy v. 
Inhabitants of Town of Lancaster, 
136 N.E. 626, 242 Mass. 553; Trustees 
of Thayer Academy v. Board of As- 
sessors of Braintree, 122 N.E. 410, 232 
Mass. 402; People v. Mezger, 90 N.Y. 
S. 488, 98 App.Div. 237 [aff 73 N.E. 
1130, 181 N.Y. 511]; Red v. Morris, 
10 S.W. 681, 72 Tex. 554. 

[e] Matron of girls’ boarding and 
day school.—Red v. Morris, 10 S.W. 
681, 72° Tex. 554. 

[f] President of college or univer- 
sity.—Harvard College v. Cambridge, 
55 N.EB. 844, 175 Mass. 145, 48 L.R.A. 
547; State v. Carleton College, 191 N. 
W. 400, 154 Minn. 280; Kenyon Col- 
lege v. Schnebly, 31 OhioCir.Ct. 150; 
Ursinus College v. Collegeville, 17 
Montg. Co. (Pa.) 61. 


{g] Steward.—State v. Ross, 24 N. 
J.Law 497. 
51. Mass.—Trustees of Thayer 


Academy v. Board of Assessors of 
Braintree, 122 N.E. 410, 232 Mass. 402; 
Wheaton College v. Town of Norton, 
122 N.E. 280, 232 Mass. 141. 
N.Y.—Mary Immaculate School of 
Hagle Park v. Board of Assessors of 


Buildings used in part for residence. 
erally held that property does not cease to be used 
or used “exclusively” for a school or college, with- 
in the meaning of the law, because the principal or 
president or some of the teachers, with their fami- 
lies, reside within the academié buildings,®® although 


[61 C.J.] 477 


cupant’s institutional duties,5? where such a dwell- 
ing was occupied for purely private purposes,*? or 
where the property was otherwise beyond the pur- 
view of the particular exemption provision relied 


It is gen- 


Town of Ossining, 175 N.Y.S. 701, 188 
App.Div. 5. 

Ohio.—Kenyon College v. Schnebly, 
81 OhioCir.Ct. 150. 

Pa.—Northampton County v. Laf- 
ayette College, 18 A. 516, 128 Pa. 132. 

Tenn.—State v. Waggoner, 35 S.W. 
(2d) 389, 162 Tenn. 172 (stating: ex- 
emption should be granted if the dom- 
inant consideration for supplying res- 
idence to school employees is promo- 
tion of efficient school administration, 
rather than furnishing the employee 
with habitation, as in such case the 
residence is used for ‘educational 
purposes” aS regards tax exemption 
[Const. art 2 § 28; Pub. Acts (1907) ¢ 
602 § 2]). 

[a] Common lodging house of 
chef, gardener, janitors, and kitchen 
emp!oyees is within the rule. Whea- 
ton College v. Town of Norton, 122 N. 
E. 280, 232 Mass. 141. 

[b] Chief engineer.—Wheaton Col- 

lege v. Town of Norton, 122 N.E. 280, 
232 Mass.” 141. 
_(c] Farmer in charge of institu- 
tional live stock.—Mary Immaculate 
School of Hagle Park v. Board of As- 
sessors of Town of Ossining, 175 N. 
Y.S. 701, 188 App.Div. 5. 

{d] Gardener. Northampton 
County v. Lafayette College, 18 A. 516, 
128 Pa, 132. . 

{e] Janitor.—Trustees of Thayer 
Academy v. Board of Assessors of 
Braintree, 122 N.E. 410, 232 Mass. 402; 
Kenyon College v. Schnebly, 31 Ohio 
Cir. CUr Loo: ; 

{f] Superintendent of buildings.— 
Wheaton College v. Town of Norton, 
122 N.E. 280, 232 Mass. 141. 

52. State v. Waggoner, 35 S.W. 
(2d) 389, 162 Tenn. 172.° 

[a] Residence of business mana- 
ger of school for profit furnished him 
rent free, which did not contribute to © 
his efficiency as manager, his work 
being done in campus building office, 
was not tax exempt as used for ‘“‘edu- 
cational purposes” (Const. art 2 § 28; 
Pub. Acts [1907] c 602 § 2). State v. 
yee reney, 35 S.W.(2d) 389, 162 Tenn. 


53. Williams College v. Williams- 
town Assessors, 46 N.B. 394, 167 Mass. 
505. i 

54. Appeal of St. Bridget Convent 
Corporation, 88 A. 881, 87 Conn. 474. 
See also infra text and note 55 et 
seq. 

[a] Tlustration.—A cottage, occu- 
pied by the employees who cared for 
the school buildings, grounds, gar- 
dens, and animals belonging to a con- 
vent, is not exempt under Acts (1911) 
c 184, exempting school buildings 
from taxation because not used for 
the school’s specific purposes of incor- 
poration. Appeal of St. Bridget Con- 
vent Corporation, 88 A. 881, 87 Conn. 
474, 

55. Colo.—Bishop & Chapter of 
Cathedral of St. John the Hvangelist 
v. Arapahoe County, 68 P. 272, 29 
Colo. 143. 

Kan.—Kansas Wesleyan University 
of Salina v. Board of Com’rs of Saline 
County, 243 P. 1055, 120 Kan. 496. 

La.—State v. Orleans Parish Bd. of 
Assessors, 26 So. 872, 52 La.Ann. 223; 
Blackman vy. Houston, 2 So. 193, 39 
La.Ann. 592. 

Mass.—Phillips Academy v. An- 
dover, 55 N.H. 841, 175 Mass. 118, 48 
L.R.A. 550. 
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exemption may be denied where private residential 
use, as distinguished from institutional necessity, is 
the dominant purpose of oeccupancy.°*°® 

Payment of rental. There are authorities deny- 
ing the right to exemption where the occupant of a 
dwelling pays rent in cash or by deduction from 
salary’? unless it further appears that occupancy 
is essential to efficient conduct of the school and 
that the amount of rental is insufficient to afford 
profit,°* although other authorities grant exemption 
notwithstanding such ‘occupancy is a part consid- 
eration for the services performed for the institu- 


tion.>? 


Property intended for future use as a dwelling 
for a member of the institutional staff has been 


Mich.—Webb Academy v. City of 
Grand Rapids, 177 N.W. 290, 209 Mich. 
523. Compare Parsons Business Col- 
lege v. City of Kalamazoo, 131 N.W. 
553, 166 Mich. 305, 33 L.R.A.N.S. 921 
(holding that where a corporation op- 
erating a business college owned real 
estate, part of which was vacant and 
held for an advance in value, and the 
balance was occupied by a building, 
one entire story of which was occu- 
pied as a residence of the family con- 
ducting the school, the property was 
not “solely” used for educational pur- 
poses so as to sustain a claim of ex- 
emption from taxation under Pub. L. 
[1999] No. 309 § 7 par 4). 

Mo.-—State v. Johnston, 113 S.W. 
10838, 214 Mo. 656, 21 L.R.A.N.S. 171. 

Neb.—Watson v. Cowles, 85 N.W. 
35, 61 Neb. 216. 

N.J.—Borough of Princeton vy. State 
Board of Taxes and Assessments, 115 
A. 342, 96 N.J.Law 334. 

N.Y.—People v. Mezger, 73 N.HE. 
1180, 181 N.Y. 511; St. Monica Church 
v. New York, 55 N.Y.Super. 160, 13 
N.Y.St. 308. 

Ohio.—Kenyon College vy. Schnebly, 
of OhioGir: Ct. 150. 

Tex.—Red vy. Morris, 10 S.W. 681, 
72 Tex. 554; Cassiano v. Ursuline 
Academy, 64 Tex. 673; Carter v. Pat- 
terson, (Civ.App.) 39 S.W. 1110. But 
see Red y. Johnson, 53 Tex. 284; San 
Antonio v. Seeley, (Civ.App.) 57 S. 
W. 688 (both contra). 

Compare In re Pawtucket, 52 A. 679, 

24 RI. 86 (holding that where the 
exemption is of buildings so far as 
- “used exclusively’ for educational 
purposes, a building used in part as 
a chapel and in part as a residence 
for teachers is not exempt). 

[a] Tllustration.—A three-story 

' school building is actually used for 
school purposes within Tax Act § 203 
subd 4, where it appears that all the 
rooms on the first floor, twenty-six of 
the twenty-nine rooms on the second 
flodr, and nine of the nineteen rooms 
on the third floor, are actually used 
by the school, although the remaining 
rooms are used as dormitories by 
. teachers and caretakers who pay rent, 
which is applied to the salary of the 
teachers. Borough of Princeton y. 
State Board of Taxes and Assess- 
ments, 115 A. 342, 96 N.J.Law 334. 

56. Amos y. Jacksonville Realty 
& Mortgage Co., 81 So. 524, 77 Fla. 
403; Rast v. Hulvey, 80 So. 750, 77 
Fla. 74, 82; Ferrell v. Penrose, 27 So. 
945, 52 La.Ann. 1481; Edmonds vy. 
San Antonio, 36 S.W. 495, 14 Tex.Civ. 
App. 155. 

“We do not mean to say, that the 
grounds and building used for educa- 
tional purposes would not be em- 
braced within the scope of the statu- 
tory exemption merely because some 

_Pperson or persons were living on the 
property or in the building, as care- 
taker, even though it might be con- 
sidered the home of the caretaker, 
nor could it be considered that it was 
not being used for educational pur- 
poses solely if there were rooms in 
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denied exemption.®° 

Separation from main institutional grounds. It 
has been both affirmed*! and denied®? that separa- 
tion of a dwelling from the main grounds of the 
institution will preclude exemption. 

[§ 548] cc. Residences Occupied by Outsiders. 
Under the above rules** exemption has been denied 


by an educational institution and 


rented by it for residential purposes to persons not 
connected with the institution.®4 

[§ 549] (e) Trusts or Endowments. 
above rules,®> and within the limitations imposed 


Under the 


by applicable’ charter, constitutional, or statutory 


the building or buildings on the prop- 
erty used as bed-rooms or sleeping 
apartments for the officers and stu- 
dents attending the school. However, 
in this case, there is no claim, what- 
ever, that the appellee lived on this 
property and in the building as a care- 
taker, nor even incidentally as an offi- 
cer of the school, but the bill specifi- 
cally alleges that his home is on this 
property. His home is in a building 
on this property, and he refers to it 
as his home and place of abode, used 
and occupied by him and his family 
for living quarters; and during vaca- 
tion he and his family occupy the 
premises as their home. By home we 
mean not merely a place where the 
appellee may live, but we have refer- 
ence to his right of homestead and 
homestead exemption in the property. 
The appellee has already been adjudg- 
ed by this Court to have the right of 
homestead exemption in this identi- 
cal property.’ Rast v. Hulvey, su- 
pra. ‘ 

[a] Building in which owner’s 
wife conducts school, the owner being 
an attorney and occupying the build- 
ing as a homestead, is not exempt as 
being ‘used exclusively’ for school 
purposes. Edmonds y. San Antonio, 
36 S.W. 495, 14 Tex.Civ.App. 155. 

57. Yale Univ. v. New Haven, 42 
Avi 87, TL. (Conn. 1816) 43). TAR AL 490% 
Amherst College vy. Amherst: Asses- 
sors, 53 N.B. 815, 173 Mass. 232; Wil- 
liams College y. Williamstown Asses- 
sors, 46 N.E. 394, 167 Mass. 505; St. 
James Hducational Inst. y. Salem, 26 


N.E. 636, 153 Mass. 185, 10 L.R.A. 
573; Pierce v. Cambridge, 2..Cush. 
(Mass.) 611; Kenyon College v. 


Schnably, 8 OhioN.P.N.S. 160; Kappa 
Gamma Rho v. Marion County, 279 P. 
555, 130.Or. 165. 

[a] Cash.—Ordinarily a dwelling 
house, even when belonging to a col- 
lege or university, but ,rented to 
teachers and occupied by them for 
their own convenience, is not exempt 
from taxation. Kappa Gamma Rho 
‘Manion County, 279 P. 555, 130 Or. 


[b] Deduction from salary to cov- 
er rental of house used for private 
dwelling precludes exemption, Wil- 
liams College v. Williamstown Asses- 
sors, 46 N.E. 394, 167 Mass. 505. 

58. South Lancaster Academy v. 
Inhabitants of Town of Lancaster, 136 
N.E. 626, 242 Mass. 553. 

[a] Exemption granted.—That the 
principal of an academy occupied 
rooms in ‘a cottage on the grounds of 
the institution, and that a deduction 
was made from his salary for the 
use of such rooms, did not prevent ex- 
emption from taxation, where the de- 
duction was no more than sufficient to 
pay for heating and lighting, and his 
occupation of the cottage was essen- 
tial to the orderly and efficient man- 
agement of the school. South Lan- 
caster Academy v. Inhabitants of 
Town of Lancaster, 136 N.E. 626, 242 
Mass. 558. 

59. State v. Ross,.24 N.J.Law 497; 


provisions,°* the exemption from taxation granted 
to an institution of learning includes property do- 


Northampton County v. Lafayette 
College, 5 Pa.Co. 407 [aff 18 A. 516, 
128 Pa. 132]. 

60. Wheaton College v. Town of 
Norton, 122 .N.E. 280, 230 Mass. 141. 

[a] Under statute exemp‘ing prop- 
erty purchased with purpose of re- 
moval thereto, land and buildings ad- 
joining its campus bought by a col- 
lege for future use as a professor’s 
residence are not exempt, because the 
removal contemplated by the statute 
is one changing the situs of the insti- 
tution from one tract of land to an- 
other. Wheaton College v. Town of 
Norton, 122 N.E. 280, 230 Mass. 141. 

61. Knox College v. Board of Re- 
view of Knox County, 139 N.E. 56, 308 
Ill. 160, 35 A.L.R. 1041. 

[a] Eleven blocks away.—The 
home of the president of a college lo- 
cated eleven blocks from the college 
campus and not so closely connected 
with the work of the college as to 
distinguish it from any other home, 
although owned by the college and 
furnished to the president as part of 
his compensation, is subject to taxa- 
tion. Knox College y. Board of Re- 
view of Knox County, 139 N.E. 56, 308 
Til. 160, 35 A.L.R. 1041. : 

62. Dickinson College v. 
land County, 2 Pa.Dist. 378. 

[a] Separation by street from 
principal college grounds will not pre- 
clude exemption of president’s house. 
Dickinson College v. Cumberland 
County, 2 Pa.Dist. 378. 


Meh teks generally see supra § 


Cumber- 


63.. See supra §§ 523-542. 

64. Knox College v. Board of Re- 
view of Knox County, 139 N.E. 56, 308 
Ill. 160, 35 A.L.R. 1041. 

[a] Illustration.—Under Const. art 
9 § 3, and Hurd Rev. St. (1921) e 120 
§ 2 cl 2, exempting from taxation 
property used exclusively for ‘“‘school 
purposes,” residence property pur- 
chased by a college as a site for a 
fraternity house or dormitory, which 
has never been used for school pur- 
poses but is rented to a tenant, is sub- 
ject to taxation. Knox College v. 
Board of Review of Knox County, 139 


N.E. 56, 308 Ill. 160, 35 A.L.R. 1041. _ 


65. See supra §§ 523-542. 
66. See cases infra this note, 
[a] Charter restrictions.—(1) 


Where a charter exempts. specific 
lands owned by a college from taxa- 
tion, and also an endowment fund 
contributed thereto, a grant of specific 
exemption of land negatives an inten- 
tion by the legislature to include land 
of a different character held by the 
college as part of its endowment. 
Millsaps College yv. City of Jackson, 
101 So. 574, 186 Miss. 795 [aff 48 S.Ct. 
94, 275 U.S, 129, 72 L.Ed. 196). (2) 
Where a college charter authorizes it 
to accept contributions of money or 
negotiable securities in aid of endow- 
ment, an exemption granted the col- 
lege from taxation on its endowment 
fund will not include property held as 
part of its endowment other than 
money or negotiable securities. Mill- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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nated or bequeathed to it, by way of endowment or 
in trust for its uses, the income from which is en- 
tirely devoted to the maintenance of the institu- 
tion,®* and, under applicable facts and provisions 
of law, various trust or endowment properties and 


funds have been held exempt.®® 


Property intended for future use by an educa- 
tional institution may be denied exemption pending 
transfer to it,°° or after transfer but before direct 


saps College vy. City of Jackson, su- 


pra. 

[b] Statutory limitations.—(1) 
Where a statute exempted from tax 
property used for both school and 
religious purposes, land conveyed in 
trust to a school for specified uses 
was not exempt where its uses were 
purely school and not religious. Peo- 
ple v. University of Illinois, 159 N.E. 
811, 328 Tll..377...(2) Land is not ex- 
empt within the application of a stat- 
ute exempting “the endowment. or 
fund’ of an educational institution. 
Nevin v. Krollman, 38 N.J.Law 574. 
(3) Under a statute exempting “equip- 
ments” of the institution, stocks held 
as investments by it are not exempt. 
Appeal Tax Court of Baltimore City 
v. St. Peters’ Academy, 50 Md. 321. 

[c] Under ,special act exempting 
“sifts, bequests or endowments” of 
a particular educational institution, a 
gratuitous conveyance by deed of the 
title to realty has been held not a “‘be- 
quest” because title was conveyed by 
deed instead of will, not a “gift” be- 
eause relating to realty instead of 
personalty, and not an “endowment” 
becauSse-real estate instead of a fund, 
so that such realty was denied exemp- 
tion despite application of its rentals 
to the support of the 
Wagener Inst.’s Appeal, 11 A. 402, 116 
Pas 565. ‘ 

67. Conn.—New Haven v. Sheffield 
Scientific School, 22 A. 156, 59 Conn. 
168. 

Ill—Monticello Seminary v. Board 
of Review of Madison County, 94 N.E. 
938, 249 Ill. 481. 

Iowa.—Frost v. Bennett, 202 N.W. 
776, 199 lowa 744; Elisworth College 
of Iowa Falls v. Emmet County, 135 
N.W. 594, 156 Iowa 52, 42 L.R.A.N.S. 
530. 

Ky.—Com. v. Gray’s Trustee, 74 S. 
W. 702, 115 Ky. 665, 25 Ky.L. 52; Com. 
ViePollits, 7.6.9.W., 402,. 260. Ky.L.-790. 

La.—City of New Orleans vy. Salmen 
Brick & Lumber Co., 66 So. 237, 135 
La, 828. 


Mass.—Williston Seminary v. 
Hampshire, 18 N.E. 210, 147 Mass. 
427. 


Mo.—State v. Westminster College, 
74 S.W. 990, 175 Mo. 52. 

N.Y.—People ex rel. Walcott v. 
Parker, 146 N.Y.S. 753, 84 Misc. 534. 

Ohio.—Little v. United Presb. Theo- 
logical Seminary, 74 N.E. 193, 72 Ohio 
St. 417; .Gerke v. Purcell, 25 OhioSt. 
229. 

Pa.—In re Tax Levied upon Wash- 
ington and Jefferson College Mortgage 
Endowment Fund, 10 Pa.Co.:478. 

R.I.—Brown Univ. v.-Granger, 36 
A. 720, 19 R.I. 704, 36 L.R.A. 847. 

Vt.—Scott v. St. Johnsbury Acade- 
my, 84 A. 567, 86 Vt. 172. 

- W.Va.—Prichard v. Kanawha Coun- 
ty Court, 155 S.E. 542. 

Wis.—Aberg v. Moe, 224 N.W. 132, 
226 N.W. 301, 198 Wis. 349 [appeal 
dism and cert den 50 S.Ct. 69, 280 U.S. 
522, 74 L.Ed. 590]. 

68. -See cases infra this note; 
compare cases supra note 67. 

[a] Buildings erected on realty 
forming part of endowment.—Where 
real estate belonging to an endow- 
ment fund of an educational institu- 
tion not organized for pecuniary profit 
was leased for ninety-nine years, with 
a provision that improvements should 
become part of real estate, the value 
added by erection of buildings was 


and 


institution.-: 
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use for institutional support.7° 

[§ 550] (£) Other Property. 
rules’? various kinds of property other than those 
heretofore considered’? have been held taxable or 
exempt, in accordance with the facts disclosed, as 


Under the above 


in the case of the books or library of an educational 


§ 1304. Frost v. Bennett, 202 N.W. 
776, 199 Iowa 744. Compare State v. 
Cappeller, 8 OhioDec. (Reprint) 219, 
6 Cine,L.Bul. 339 (holding that where 
a lot is exempt because the ground 
rent is devoted to support of free edu- 
cation, Such exemption does not ex- 
tend to a house erected on the lot, 
the house being taxable in the absence 
of proof that the rents from it were 
also devoted to educational pur- 
poses). 

[b] Free school fund.—Const. art 
230, providing that all public proper- 
ty is exempt from taxation, exempts 
the free school fund. City of New 
Orleans y. Salmen Brick & Lumber 
Co., 66 So. 237, 135 La.‘ 828. 

[ce] Investment in corporate stock 
of commercial enterprises does not 
constitute engaging in business so as 
to deprive an educational institution 
of the right to exemption with respect 
to endowment funds so_ invested. 
People ex rel. Walcott v. Parker, 146 
N.Y.S. 753, 84 Misc. 534. 

[ad] Land.—A will, devising land 
to testator’s trustees, directing them 
to set apart a specified amount of the 
proceeds for establishing a home for 
the aged, and directing them to pay 
the balance of the proceeds to a col- 
lege for its sole use and benefits as 
an endowment fund to be invested by 
its trustees in bonds, conferred an 
equitable title on the college which 
was exempt from taxation under Code 
Suppl. (1907) § 1304, providing that 
realty owned by an educational insti- 
tution as a part of its endowment 
fund shall not be taxed. EHllsworth 
College of Iowa Falis v. Emmet Coun- 
ty, 1385 N.W. 594, 156 Iowa 52, 42 L.R. 
A.N.S. 530. . 

fe] Leasehold estate-—(1) Held 
exempt. Aberg v. Moe, 224 N.W. 132, 
226 N.W. 301, 198 Wis. 349 [appeal 
dism and cert den 50 S.Ct. 69, 280 U. 
S. 522, 74 L.Ed. 590]. (2) Acts (1909) 
c 24, exempting from taxation lease- 
hold estates and improvements there- 
on, held under incorporated education- 
al institutions, where the rents are 
used for purely educational purposes, 
and where the fee or reversion is ex- 
empt from taxation by its charter, is 
not applicable to an incorporated 
school not exempted by its charter, 
but which was exempt by statute. 
State v. Grosvenor, 258 S.W. 140, 149 
Tenn. 158. 

{f] Realty purchased with endow- 
ment funds as an income yielding in- 
vestment is tax exempt. Scott v. St. 
Johnsbury Academy, 84 A. 567, 86 Vt. 
172 


[g] Scholarship fund exempt.— 
Monticello Seminary v. Board of Re- 
view, of Madison County, 94 N.E. 938, 
249 Ill. 481. 

69. Latta v. Jenkins, 156 S.H. 857, 
200° N.G.'255- 

[a] Business property,’ held by 
trustee under will to be sold within 
certain period and percentage of pro- 
ceeds to be distributed among bene- 
ficiaries for educational purposes is 
not exempt from taxation (Code 
[1927] § 7971(67); Const. art. 5 §§ 3, 


5). Latta v. Jenkins, 156 S.E. 857, 
200 N.C. 255. 

70. County Com’rs v._ Colorado 
Seminary, 21 P. 490, 12 Colo. 497; 


State v. Martin, 143 S.E. 356, 105 W. 
Va. 600. 

{a] Land donated to educational 
institution to be sold and the pro- 


not taxable to such institution under] ceeds devoted to the purposes of the 


Code (1897) § 1350; Code Suppl. (1913) 


institution is not, while remaining un- 


institution,’*® fixtures,’4 furnishings,?> furniture,’¢ 
instruments,‘7 laundry,’*® light and power plant,7® 
lots held for sale,’°, pasture land,’! restaurant or 


sold and unoccupied, exempt from 
taxation. County Com’rs vy. Colorado 
Seminary, 21 P. 490, 12 Colo. 497. 

[b] Real estate left in trust for 
educational institution denied exemp- 
tion for year during which income 
was applied ‘to payment of debts 
against the property, such use not be- 
ing primarily and directly for the 
benefit of education. State v. Martin, 
143 S.E. 356, 105 W.Va. 600. 

71. See supra §§ 523-542. 

72. See supra §§ 5438-549. 

73. See cases infra this note. 

[a] Held exempt.—Baltimore Coun- 
ty Appeal Tax Ct. v. St. Peter’s 
Academy, 50 Md. 321; Commonwealth 
v. Smallwood Memorial Institute, 97 
S.E. 805, 124 Va. 142. 

Library building see supra § 544 
note 33 [f]. 

Libraries generally see 
602-605. 

74. See case infra this note. 

[a] Hela exempt.—School of 
Domestic Arts and Science v. Carr, 
153 N.E. 669, 322 Ill. 562. 

75. See case infra this note. 

[a] Held exempt.—Commonwealth 
v. Smallwood Memorial Institute 
97 S.E 805, 124 Va. 142. 

_ 76. See cases infra this note. 

[a] Held exempt.—School of 
Domestic Arts and Science v. Carr, 
153 N.H. 669, 322 Ill. 562; Appeal Tax 
Court of Baltimore City v. St. Peter’s 
Academy, 50 Md. 321; Commonwealth 
v. Smallwood Memorial Institute, 97 
S.E, 805, 124 Va. 142. 

[b] Held taxable.-—Kansas v. Kan- 
sas City Medical College, 20 S.W. 35, 
111 Mo. 141 (statute exempting real 
property used for school purposes, 
‘with the buildings thereon,” does not 
include office furniture, nor the fur- 
niture of a chemical laboratory not 
fastened to the building). . 

77. See case infra this note. 

[a] Held exempt.—Commonwealth 
v. Smallwood Memorial Institute, 97 
S.HE. 805, 124 Va. 142. i : 

78. See case infra this note. . 

[a] Held exempt.—Under Comp. 
St. (1922) §§ 5820, 5821, enacted pur- 
suant to Const. art. 8 § 2, laundry 
property owned and used by an edu- 
cational institution in carrying on its 
work, whose income was used for 
support of the institution and in- 
mates, and which did not constitute a 
souree of gain or profit to owner, is: 
exempt from taxation as used ex- 
clusively for educational purposes. 
In re House. of Good Shepherd of 
Omaha, 203 N.W. 632, 113 Neb. 489. 

79. See case infra this note. 

fa] Held taxable.—An electric 
light and power plant, located on 
property exempt from taxation as be- 
ing used for educational purposes, 
within Const. (1902) § 183 subs (d), 
may be taxed where, in addition to 
supplying the school, it is used to 
supply a neighboring town and its 
citizens with light, if it and its value 
can be separated from the remainder 
of school property exclusively used 
for school purposes. Commonwealth 
vy. Smallwood Memorial Institute, 97 
S.E. 805, 124 Va. 142. 

80. See case infra this note, 

[a] Held taxable.—Ottawa Univ. 
v. Franklin County, 29 P. 599, 48 Kan. 
460. : 

See case infra this note. 

La] 


infra §§ 


Held taxable.—Kenyon Col- 
lege v. Schnably, 8 OhioN.P.N.S. 160. 

Farms and gardens generally see 
supra § 545. 
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student dining hall,’? right of way,’* store,** ves- 
sels used in administering the’ sacrament,®> water 
system,*® and woodland.§7 

[§ 551] 4. Religious Institutions’*—a. In Gen- 
eral. In the absence of constitutional or statutory 
provision for its exemption, property owned by re- 
ligious institutions or devoted to religious purposes 
is subject to tax.°® But provision is ordinarily made 
for exemption of property of religious institutions 
by constitution or statute expressed in various dif- 
ferent terms,®® and statutes providing for taxation 
of property “except” that of religious institutions 
serve to exempt the excepted property from taxa- 
tion.®1 Where constitution or statute grants such 
exception, the policy upon which exemption is predi- 
cated is the encouragement of religion for the-pub- 
lic welfare. 

“Adjacent,”®* as used in tax laws exempting prop- 
erty “adjacent” to a church or the like, means close 
or nearby, and does not mean contiguous.°*+* 

“Annexed,”°®® as used in the laws exempting prop- 
erty annexed to a church or similar edifice, has been 


defined as joined, connected, or affixed.®® 
82. See cases infra this note. [b] 
[a] Hela exempt.—Peo. v. North 


Central College, 168 N.E. 269, 336 Ill.| for no purpose. 
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Held taxable.—Twenty-acre 
lot of unproductive woodland used 
Kenyon College v.| 193 


[§§ 550-551 


“Church,”®? as the word is employed in tax laws, 
has been defined as a building set apart for christian 
worship and a lot of reasonable size for its location,°® 
and the term “church” has been construed as refer- 
ring to the building and not to the institution.®® 

“Church property,” as used in tax laws, means the 
church,! or property used for the purposes and ac- 
tivities of the church.? 

_ “Church purposes,” ds used in tax exemption laws, 
has been construed as equivalent to “public wor- 
ship.” 

“Houses of public worship,” as the phrase is used 
in tax exemption laws, is intended to include such 
buildings as are popularly called “churches” and used 
for the encouragement of religion and piety.* 

“Parsonage,”® as used in tax exemption laws, has 
been defined as a house set apart for the minister’s 
residence,® and a portion of land established for 
maintenance of the minister.” 

“Pastor,’® as used in laws exempting from taxa- 
tion a dwelling owned by a church and occupied by 
its pastor,® has been defined as the minister having 
charge of a particular church.?° 


Philippine 701. ‘ 
95. “Annexed’” see Annex 3 C.J. p 


96. 


263; School of Domestic Arts and 
Science v. Carr, 153 N.E. 669, 322 Ill. 
562; Peo. v. Mezger, 90 N.Y.S. 488, 
98 App.Div. 237 [aff 73 N.B. 1130, 181 
N.Y. 511]; In re Syracuse University, 
209 N.Y.S. 329, 124 Misc. 788 [aff 212 
N.Y.S. 253, 214 App.Div. 375]; Beaver 
Shwe v. Geneva College, 2 Pa.Dist. 


Buildings generally see supra § 544. 

College fraternities see infra § 579. 

Residential properties see supra §§ 
546-548. 

83. See case infra this note. 

[a] Held exempt.—Wheaion Col- 
lege v. Town of Norton, 122 N.E. 290, 
232 Mass. 141. 

84. See case infra this note. 

[a] Eeld exempt.—Supply store 
not used for profit is exempt. {n re 
Syracuse University, 212 N.Y.S. 253, 
214 App.Div. 375 [aff 209 N.Y.S. 329, 
124 Misc. 788]. 

{b] Held taxable—Where the 
ground floor of Colonial Hall of Syra- 
euse University was rented and oc- 
cupied as a store, from which the 
university derived income by reason 
of such occupancy, the hall was not 
exclusively used for carrying out 
educational purposes of university, 
and therefore was exempt, under Tax 
L. § 4 subd 7, as amended by L. (1924) 
ce 489, only to the extent of the value 
of the portion used for carrying out 
thereon such educational, purposes. 
In re Syracuse University, 212 N.Y.S. 
253, 214 App.Div. 375 [aff 209 N.Y-.S. 
329, 124 Misc. 788]. _ 

85. See case infra this note. 

[a] Held exempt.—Baltimore Coun- 
ty Appeal Tax Ct. v. St. Peter’s 
Academy, 50 Md. 321. 

86. See case infra this note. 

[a] Held taxable.—Half-acre tract 
with pumping station and~- wells, 
where water was sold to outsiders as 
well as used by institution. Kenyon 
College v. Schnably, 8 OhioN.P.N.S. 


160. 
See cases infra this note. 

[a] Hela exempt.—W ood lots 
owned by a college, which it was pre- 
pared to sell on suitable offer, the 
only use made of them having been 
the cutting of lumber for repairing, 
bookeases, shelves, ete., and some 
wood for firewood, was exempt from 
taxation in hands of college, under 
St. (1909) ¢ 490 § 5 cl 38. Wheaton 
College v. Town of Norton, 122 N.E. 
280, 232 Mass. 141. 


Schnably, 8 OhioN.P.N.S. 160. 
Woodland used for recreation 
supra § 543 text and note 27. 


see 


Benn Religious schools see supra § 
“Religious society” defined see 


Religious Societies § 1. 

89. Salem Marine Soc. v. Salem, 29 
N.E. 584, 155 Mass. 329; Franklin St. 
Soc. v. Manchester, 60-N.H. 342; Cat- 
lin v. Trinity College, 20 N.E. 864, 113 
INGYe 13353 RAL 2068) Appeal OL 
Caley Congregation, 2 Pa.Dist.&Co. 


90. See constitutional and statu- 
tory provisions. 

[a] “Actual place of religious 
worship.”—Property exempted under 
Act, April” 9,.-1921- (Pub: a 4193 Pa. 
St. Suppl. [1924] § 20546), because of 
its religious character, is only such 
as constitutes ‘an actual’ place of 
religious worship.” To come within 
the statute, it must be a regular place 
of stated worship, a place consecrated 
to religious worship, where people 
statedly join together in some form 
of worship. Laymen’s Week-End Re- 
treat League of Philadelphia vy. But- 
ler, 83 Pa.Super. 1. 

tb] “Place of public worship,” 
as used in exemption statute, does 
not include a private chapel in an in- 
stitution where religious services are 
conducted therein only for inmates. 
Colored Orphan Ben. Assoc. v. New 
York, 12 N.E. 279, 104 N.Y. 581. 

[c] “Regular place of stated wor- 
ship” in an exemption statute (1) 
does not include a residential build- 
ing in which religious services and 
ceremonies are held only occasionally 
(Wood v. Moore, 1 Chest.Co.. (Pa.) 
265), (2) nor does it include a vacant 
lot in which religious services are 
held at intervals during the summer 
time (Grace M. E. Church v. Phila- 
delphia, 41 Pa.Co. 703). 

91, “St. “Pauls, Church. v.. City. or 
Concord, 75 -Al-531,075 NE. 420) 27 Tt 
R.A.N.S. 910, Ann.Cas.1912A 350. 

“Real estate . - is liable to be 
taxed, except houses of public wor- 
ship.?. Pub. St. 1901, c 554°§ 2) This 
is a legislative declaration that such 
buildings are not taxable, or that they 
are exempt from taxation.” St. Paul’s 
Church vy. City of Concord; supra. 

92. First Unitarian Soc. v. Hart- 
ford, 34 A. 89, 66 Conn. 368. 

re “Adjacent” 1 C.J. p 1194. 


Dauphin County Treasurer v. 
St. Stephen’s Church, 13 Phila. (Pa.) 
18 


“Church” 11 C.J. p 762. 
98. Peo. v. Watseka Camp-Meet- 
ing Ass’n, 43 N.E. 716, 160 Ill. 576. 


99. Beers v. Kemp, 10 Pa.Dist.& 
Oeons . 
“The term ‘church’ as used in this 


statute may not be applied to the 
church as an institution, but must be 
applied to the building actually and 
regularly used for religious worship, 
and this is equally true of the words 
‘meeting-house or other places of re- 
ligious worship.’’”’ Beers v. Kemp. 
supra. 

1. People ex rel. Breymeyer v. 
Watseka Camp-Meeting Ass’n, 43 N. 
E. 716, 160 Tih 576. 

2. State v. Union Congregational 
Church, 216 N.W. 326, 173 Minn. 40. 

3. Ruthenian Catholic Mission v. 
Mundare School District, (Alta.) 
[1924] 2 Dom.L.R. 1148, 1146. 

“In interpreting the phrase ‘church 
purposes’ we must consider the Leg- 
islature as having been making use of 
a popular expression, as having, per- 
haps a little carelessly, slipped into 
the merely casual language of conver- 
sation, that is to say, that it was us- 
ing the expression just as in conver- 
sation one would speak of ‘going to 
church’ that is, of going to public 
worship, with the result that the ex- 
pression ought to be interpreted as 
only another way of conveying the 
idea that a building used for public 
worship is to be exempt.” Ruthenian 
Catholic Mission v. Mundare School 
District, supra. 

4. Evangelical Baptist Benevolent 
& Missionary. Society v. City of Bos- 
ton, 90 N.E: 572, 573, 204 Mass. 28; 
St. Paul’s Church v. City of Concord, 
TSA. SST AS INTE. 420527 RAINES: 
910, Ann.Cas. 1912A 350. 

5. “Parsonage” 46 C.J. p 1384. 

6. State v. Kittle, 105 S.E. 775, 87 
W.Va. 526. 

7 State v. Kittle, supra. 

8. “Pastor” 47 C.J. p 1375. 

9. See infra § 569. 

10. Griswold v. Quinn, 156 P. 761, 
97 Kan. 611. 

[a]. Bishop is not “pastor” within 
the meaning of such laws, because he 
has charge of a body of churches in- 
stead of being in immediate charge 
of one particular church. Griswold 


Catholic Church v. Hastings, 5! v. Quinn, 156 P. 761, 97 Kan. 611. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 551-555] 


“Religion,”!1 as used in the tax laws, has been de- 
fined as the formal recognition of God by people 
as members of societies and associations.1? 

“Religious purpose,” as applied to the uses of prop- 
erty within the requirements of tax exemption laws,}3 
has been defined as a use of property by a religious 
society or body of persons as a stated place of pub- 
lie worship, Sunday schools, and religious instruc- 
tion,t* and the word “purpose” has been defined as 
the object or end to be attained.?® 

{§ 552] b. Character of Institution—(1) In Gen- 
eral. Statutes providing for exemption of religious 
societies have been eonstrued as including within 
such designation not only church organizations,!® 
but also societies not churches but falling within the 
general meaning of religious, as distinguished from 
secular, institutions,17 although the term “religious 
corporation” has been held to exclude a corporation 
organized for charitable and benevolent purposes 
as distinguished from publie worship.'® Religious 
institutions have been held exempt as public chari- 
ties,1® although under the tax laws religion is not 
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tion primarily religious seeks exemption as a pub- 
lie charity, exemption may be denied.?! In the last 
analysis the question of whether a particular insti- 
tution is entitled to exemption will depend upon the 
facts and the precise provisions of the exemption law 
invoked.?? 

[§ 553] (2) Corporate Character. In the absence 
of express or implied requirement of statute,?? it 
is not necessary, in order to be entitled to the exemp- 
tion, that the religious society should be incorpo- 
rated.?* 

[§ 554] (3) Foreign Institutions. In the absence 
of contrary provision of constitution or statute,?® 
a foreign religious institution performing its func- 
tions within the taxing jurisdiction is as much en- 
titled to exemption as a domestic institution.?*® 

[§ 555] (4) Particular Religious Imstitutions.?7 
Particular religious institutions held exempt as 
falling within the description of institutions ex- 
empted by applicable provisions of law,?® under 
the facts disclosed, include a camp meeting associa- 
tion,?® church,?® home mission,*®! publishing house,?? 


synonymous with charity,?° and, where an institu- 


ll. “Religion” 53 C.J. p 1295. 

12. Peo. v. Deutsche Evangelisch 
Lutherische Jehovah. Gemeinde, etc., 
94 N.E. 162, 249 Ill. 132. Compare 
Appeal of Scottish Rite Bldg. Co., 182 
N.W. 574, 106 Neb. 95, 17 A.L.R. 1020 
(to the effect that mere belief in a 
deity and in the immortality of the 
soul is not religion, and that an or- 
ganization which excludes only athe- 
ists and admits Christian, Jew, and 
Moslem is too broad and all inclusive 
in its doctrines to be religious in 
character). 

13. Religious use or purpose as 
necessary to exemption see infra §§ 
562-567. 

14. Peo. v. Deutsche Evangelisch 
Lutherische Jehovah Gemeinde, etc., 
94 N.E. 162, 249 Ill. 132. 

15. State v. Erickson, 182 N.W. 
315, 44 S.D. 63, 13 A.L.R. 1189. 

16. Hebrew Free School Assoc. v. 
New York, 4 Hun (N.Y.) 446. 

Churches and religious corpora- 
tions or societies defined generally 
see Religious Societies §§ 1-3. 

17. Hebrew Free School Assoc, v. 
New York, 4 Hun (N.Y.) 446. 

[a] Institution incorporated un- 

der act for incorporation of benevo- 
lent, charitable, and missionary so- 
cieties, and for the purpose of gra- 
tuitous instruction of Jewish youth 
in the Hebrew religion and language 
is entitled to exemption as a religious 
society. Hebrew Free School Assoc. 
v. New York, 4 Hun (N.Y.) 446. 
18. U. S. National Bank v. Poor 
Hand Maids of Jesus Christ, 135 N. 
W. 121, 148 Wis. 613 [dist Hebrew 
Free School Assoc. v. New York, su- 
pra text and note 16]. 

19. Carter v. Eaton, 78 A. 643, 75 
N.H. 560; Davis v. Cincinnati Camp 
Meeting Assoc., 49 N.E. 401, 57 Ohio 
St. 257; Board of Home Missions and 
Church Extension of Methodist Epis- 
ecopal Church v. City of Philadelphia, 
109 A. 664, 266 Pa. 405. 

[a] Board of home missions and 
church extension of certain religious 
denomination was a “purely public 
charity’ within the meaning of Const. 
art 9 § 1, and was exempt from taxa- 
tion under Act May 14, 1874 (Pub. L. 
158) § 1, as amended by Act May 29, 
1901 (Pub. L. 319) § 1, and Act June 
13, 1911 (Pub. L. 898) § 1, where the 
work of the board consisted in aid- 
ing in the purchase and erection of 
church buildings which were not lim- 
ited in attendance to members of the 
denomination, but open to all persons, 
and in supplementing the salaries of 
missionaries throughout America. 
Board of Home Missions and Church 
Extension of Methodist Episcopal 
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Church v. City of Philadelphia, 109 A. 
664, 266 Pa. 405. 

[b] Congregational and Baptist 
churches are entitled to exemption as 
publie charitable societies. Carter v. 
Eaton, 78 A. 643, 75 N.H. 560. 

20. Laymen’s Week-End Retreat 
League of Philadelphia v. Butler, 83 
Pa.Super. 1. 


21. Watterson v. Holliday, 82 N. 
Peeps 77 OhioSt. 150, 11 Ann.Cas. 
[a] Roman Catholic church is not 


entitled to exemption as an institu- 
tion of purely public charity. Wat- 
terson v. Holliday, 82 N.E. 962, 77 
OhioSt. 150, 11 Ann.Cas. 1096. 


22. See constitutional and statu- 
tory provisions; and infra § 555. 
23. St. Monica Church v. New 


pee 23 N.B. 294, 119 N.Y. 91, 7 L.R. 
24. Peo. v. Barton, 63 App.Div. 581, 

{ih cots AP GS ew SGI 
[a] Association.—Under Gen. L. ¢ 

4 § 4 subd 7, providing that the real 

property of an association organized 

exclusively for charitable, benevolent, 
or missionary purposes shall, in cer- 
tain instances, be exempt from taxa- 
tion, the religious Society of Friends, 
although not incorporated, is an as- 
sociation organized for religious pur- 
poses, within the statute, so as to be 

entitled to the exemption. Peo. v. 

Barton, 71 N.Y.S. 933, 63 App.Div. 581. 
25. See constitutional and statu- 

tory provisions. 

“26. Congregational Sunday School 

& Publishing Soc. v. Board of Review, 

125, INVENT, 290 EM. - 103. 

[a] Massachusetts institution op- 
erating in Illinois entitled to exemp- 
tion with respect to its property in 
Illinois. Congregational Sunday 
School & Publishing Soc. v. Board of 
Review, 125 N.E. 7, 290 Ill. 108. 

27. Cross references: 

Cemeteries and cemetery associations 
see infra §§ 572-577. 

Charitable and benevolent institu- 
tions in general see supra §§ 499- 
522. 

Educational institutions 
see supra §§ 5238-550. 
Fraternal orders see infra §§ 580-589. 
Homes, asylums, and reformatories 

see infra §§ 590-596. 

Hospitals see infra §§ 597-601. 

Young Men’s Christian Associations 
and similar organizations see infra 
§§ 614-618. 

28. See supra §§ 551, 552. 

29. Davis v. Cincinnati Camp Meet- 
ing Assoc., 49 N.E. 401, 57 OhioSt. 
257 


[a] Exemption granted.—A camp 
meeting association whose lands are 


in general 


Salvation Army,?? 


seminary,*>*+ and Society of 


not leased or otherwise used for profit 
is exempt as an institution of “pure- 
ly public charity.” Davis v. Cincin- 


nati Camp Meeting Assoc., 49 N.E. 
401, 57 OhioSt. 257. 
[b] Contra.—Peo. v. Watseka 


Camp Meeting Assoc., 43 N.E. 716, 160 
Ill. 576 (grounds of a camp meeting 
association are not exempt under a 
statute exempting “all church prop- 
erty actually and exclusively used 
for public worship’’). 

30. Matter of Prall, 79 N.Y.S. 971, 
78 App.Div. 301; State v. Methodist 
Episcopal Church, South, (Tex.Civ. 
App.) 163 S.W. 628. 

[a] Floating church for seamen. 
—Matter of Prall, 79 N.Y.S. 971, 78 
App.Div. 301. 

31. Peo. v. Reilly, 83 N.Y.S. 39, 85 
App.Div. 71 [aff 70 N.E. 1107, 178 N. 
Y. 609]; Board of Home Missions and 
Church Extension of Methodist Epis- 
copal Church v. City of Philadelphia, 
109 A. 664, 266 Pa. 405. 

Exemption of missionary societies 
as charitable institutions see supra 
§ 522 text and note 54. 

e2. Congregational Sunday School 
& Publishing Soc. v. Board of Re- 
view, 125 N.E. 7, 290 Ill. 108; Metho- 
dist Episcopal Church South y. Hin- 
ton, 21 5.W. 321, 92 Tenn. 188, 19 L. 
R.A. 289. 

[a] Engaged in publication and 
distribution of Sunday school books 
and religious tracts at sales prices 
sufficient only to cover expenses. 
Congregational Sunday School & 
Publishing Soc. v. Board of Review, 
125 N.E. 7, 290 Ill. 108. 

[b] Illustration.—A publishing 
house, incorporated as an arm of the 
Methodist church, for the manufac- 
ture and distribution of books, dis- 
seminating religion knowledge, and 
with the purpose that the produce of 
the house shall be appropriated to 
the benefit of superannuated preach- 
ers, is a religious and charitable in- 
stitution. Methodist Episcopal 
Church South v. Hinton, 21 S.W. 321, 
92 Tenn. 188, 19 L.R.A. 289. 

33. Peo. v. Feitner, 68 N.Y.S. 338, 
383 Mise. 712 [aff 74 N.Y.S. 1142, 68 
App.Div. 639]. 

[a] Under its act of incorporation 
the Salvation Army is exempt from 
taxation on both its real and person- 
al property ‘‘to the extent that, and so 
long as,” it is used exclusively for 
eertain specified purposes. Peo. v. 
Feitner, 33 Misc. 712, 68 N.Y.S. 338 
[aff 68 App.Div. 639, 74 N.Y.S. 1142]. 

34. Peo. v. Catholic Bishop of Chi- 
cago, 142 N.B, 520, 311 Ill. 11. 

{a] Catholic seminary conducted 
for purpose of preparing young men 
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Friends.*5 


Particular institutions held not exempt under such 
laws®* and the facts disclosed include a benevolent 
society,** religious assembly functioning as a stock 
corporation,?® and a secular university.*® 

[§ 556] c. Property Exempt—(1) In General. 
The question of what property of a religious institu- 
tion is entitled to exemption will depend upon con- 
stitutional and statutory provisions,*® as construed 
in the light of rules hereinafter set forth.*? 

[§ 557] (2) Character and Extent. 
sence of contrary provision of law,*? all property 
owned by religious societies and used for religious 
purposes will come within the benefit of exemptions 
regardless of its character** or extent,** although 
if the property is of a character improper for own- 


for priesthood.—Peo. v. Catholic 
Bishop of Chicago, 142 N.E. 520, 311 
DU eb 

35. Peo. v. Barton, 63 App.Div. 581, 
71 N.Y.S. 933. 

86. See supra §§ 551, 552. 

37. United States Nat. Bank v. 
Poor Hand Maids of Jesus Christ, 
135 N.W. 121, 148 Wis. 613. 

[a] Not exempt as “religious cor- 
poration.”—United States Nat. Bank 
v. Poor Hand Maids of Jesus Christ, 
135 N.W. 121, 148 Wis. 613. 

38. Southern Assembly v. Palmer, 
82 S.E. 18, 166 N.C. 75. A 

39. Peo. v. University of Illinois, 
159 N.E. 811, 328 Ill. 877. 

40. See constitutional and statu- 
tory provisions, 

41. See infra §§ 557-567. 

42. See constitutional and statu- 
tory provisions. 

[a] In New Jersey a statute limits 
exemption of land used for religious 
purposes to five acres. See Borough 
of Chatham vy. Sisters of Charity of 
St. Elizabeth, 105 A. 204, 92 N.J.Law 
409 (holding particular property 
within the statutory limitation as to 
extent). 

[b] In Pennsylvania a_ statute 
limiting exemption of churches and 
annexed grounds to five acres has 
been construed as “intended to pre- 
clude from exemption bodies of land, 
embracing farms and other improve- 
ments, when held by religious congre- 
gations, and on which churches or 
meeting-houses were erected.” Dau- 
phin County Treasurer v. St. Stephen’s 
Church, 3 Phila. 189, 190. 

[ec] In Wisconsin tax exemption 
limited to ten acres affecting a reli- 
gious association applies to each tax- 
ing district in state (St. [1927] § 70.- 
11).. State v. Richardson, 222 N.W. 
222,197 Wis. 390. 

43. In re Dakota Wesleyan Uni- 
versity, 202 N.W. 284, 48 S.D. 84 [den 
reh 201 N.W. 524, 47 S.D. 618]. 

44. In re Dakota Wesleyan Uni- 
versity, supra. 

45. Evangelical Baptist Benevolent 
& Missionary Society v. City of Bos- 
ton, 90 N.E. 572, 204 Mass. 28; Gunter 
v. City of Jackson, 94 So. 842, 130 
Miss. 686, 27 A.L.R. 1043; Central 
Methodist Church v. City of Meridian, 
89 So. 650, 126 Miss. 780. 

fa] Property held ultra vires is 
not entitled to exemption. Evangeli- 
eal Baptist Benevolent & Missionary 
Society v. City of Boston, 90 N.E. 572, 
204 Mass. 28. 

[b] When church owns real estate 
which it is not entitled to own, under 
applicable statute such property is 
subject to all taxes to which other 
property of like character owned by 
others is subject, and is not exempt 
under Code (1906) § 4252 (Heming- 
way Code § 6883), and the question of 
the institution’s right to own such 
property may be raised in a tax pro- 
ceeding. Gunter v. City of Jackson, 
94 So. 842, 130 Miss. 686, 27 A.L.R. 
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ership by a religious institution exemption may 


be denied.*5 


In the ab- 


1043 (storehouse and lot). 

46. See constitutional and statu- 
tory provisions. 

[a] In Pennsylvania, under a stat- 
ute exempting from taxation ground 
“annexed” to a church, a parsonage 
located on ground separated from the 
ehurch by several lots and an inter- 
vening street is not entitled to ex- 
emption. Dauphin County Treasurer 
v. St. Stephen’s Church, 3 Phila. 189. 

{b] In Washington, under a stat- 
ute exempting churches and the 
grounds whereon they are situated, 
“together with the parsonage there- 
on,” a parsonage separated from the 
church lot is not entitled to exemp- 
tion. Foley v. Oberlin Congregational 
Church of Steilacoom, 121 P. 65, 67 
Wash. 280. 

47. In re Dakota Wesleyan Uni- 
versity, 202 N.W. 284, 48 S.D. 84 [den 
reh 201 N.W. 524, 47 S.D. 618]. 

48. Ala.—State v. Church of the 
Advent, 95 So. 3, 208 Ala. 632. 

TIli.i—Peo. v. Salvation Army, 137 
N.E. 430, 305 Ill. 545. Compare Illi- 
nois cases infra note 49. 

Ky.—Louisville v. Werne, 80 S.W. 
224, 225, 25 Ky.L. 2196. 

Neb.—Scott v. Russian Israelites 
Soc., 81 N.W. 624, 59 Neb. 571. 

Vt.—Willard v. Pike, 9 A. 907, 59 
Vt. 202. 

“It is the use of the property, and 
not the ownership, which determines 
the question of exemption.” Louis- 
ville v. Werne, supra. 

[a] Individual ownership of prop- 
erty will not preclude its exemption 
where devoted to religious use, as 
ownership of the property by a reli- 
gious institution is not a condition 
of exemption under the act of 1909. 
Peo. v. Salvation Army, 137 N.E. 430, 
305 Ill. 545. 

[b] Property leased to church 
congregation without payment of 
rental is tax exempt under a consti- 
tutional provision for exemption of 
“places actually used for religious 
worship with the grounds attached 
thereto and used and appurtenant to 
the house of worship,’ where it ap- 
pears that the property is devoted to 
the uses specified in the constitution, 
as the lack of private profit brings 
such property within the spirit as 
well as the letter of the constitution- 
al exemption. Louisville v. Werne, 
80 S.W. 224, 25 Ky.L. 2196. 

[c] In Ohio church property is 
exempt from taxation when held by 
the congregation which occupies it 
by an estate of perpetual leasehold. 
Church of Epiphany v. Raine, 10 Ohio 
rane (Reprint.) 449, 21 Cinc.L.Bul. 

[d] In Pennsylvania.—(1) Prop- 
erty leased by a church congregation 
and used for religious purposes has 
been granted exemption despite non- 
ownership by a religious institution 
under a statute broadly exempting 
“all churches, meeting-houses, or 


[§ 558] (3) Location. In the absence of contrary 
provision of law,*® property of religious societies 
is exempt regardless of location.** 

[§ 559] (4) Ownership, Occupation, and Use— 
(a) Ownership—aa. In General. 
tional or statutory provisions predicating exemption 
solely upon religious use of property, it is not essen- 
tial to exemption that the property be owned by a 
religious institution.** 1 
tutional or statutory provision bases exemption solely 
upon ownership ‘by a religious institution, or upon 
such ownership combined with use for religious pur- 
poses, property not owned by religious institutions 
will be denied exemption.*® 


Under constitu- 


Where, however, the consti- 


other regular places of stated re- 
ligious worship” (Act of April 16, 
1838). Howell v. Philadelphia, 8 
Phila. 280. (2) Later statutes of sub- 
stantially the same character have 
been construed, although such con- 
struction was not essential to the 
decision, as not extending exemption 
to sueh property ‘‘unless the persons 
using and occupying it also owned it.” 
The court said: ‘Use and occupation 
without ownership do not exempt.” 
Harrisburg v. Ohev Sholem Congrega- 
tion, 32 Pa.Co. 589, 592. 

49. Ill.—Peo. v. Logan Square 
Presbyterian Church, 94 N.E. 15£, 249 
Ill. 9; Peo. v. Watseka Camp Meet- 
ing Assoc., 43 N.E. 716, 160 Il. 576; 
Peo. v. Ryan, 27 N.H. 1095, 138 Ill. 
263; Peo. v. Anderson, 7 N.E. 625, 117 
Ill. 50. Compare Illinois case supra 
note 48. ; 

Mass.—Salem Marine Soc. v. Salem, 
29 N.E. 584, 155 Mass. 329. 

N.Y.—St. Monica Church v. New 
York, 23 N.H. 294, 119 N.Y: 91, 7 L.R: 
A. 70; Hebrew Free School Assoc. v. 
New York, 2 N.E. 399,99 N.Y. 488. 

N.C.—Latta v. Jenkins, 156 S.E. 
857, 200 N.C, 255. 

Wis.—Katzer v. Milwaukee, 79 N. 
W. 745. J . 

[a] Application of rule.—Under 
Pub. St. ¢ 11 § 5 cl 7, which provides 
that “houses of religious worship 
owned by a religious society or held 
in trust for the use of religious or- 
ganizations” are exempt from taxa- 
tion, a church owned by a corpora- 
tion other than a religious society. 
and used by worshipers who are not 
organized into a society is not ex- 
empt. Salem Marine Soc. v. City of 
Salem, 29 N.E.. 584, 155 Mass. 329. 

[b] Church having contract for 
deed to realty is not the “owner” of 
the property within statutory re- 
quirements since it lacks title. Peo. 
v. Logan Square Presbyterian Church, 
94 N.E. 155, 249 Ill. 9. 

[c] Land used for religious wor- 
ship but owned by secular corporation 
will be denied exemption under a 
statute exempting “church property 
actually and exclusively used for 
public worship, when the land Bis 
is owned by the congregation.” Peo. 
v. Watseka Camp Meeting Associa- 
tion, 43 N.E. 716, 160 Ill. 576. 

[d]. Property held by testamen- 
tary trustee for future sale and dis- 
tribution of proceeds to religious in- 
stitution, among others, was not ex- 
empt as property of such institution 
because it had no right, title, or in- 
terest therein. Latta vy. Jenkins, 156 
S.E. 857, 200 N.C. 255. 

{e] In Texas.—(1) Under Rev. St. 
(1911) art 7507 § 1, exempting from 
taxation buildings used by religious 
societies unless leased or otherwise 


used with a view to profit, premises 


used exclusively for religious wor- 
ship, although not owned by the re- 
ligious society, but rented by it from 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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_ Under statutes exempting property held by officer 
of religious denomination and used for religious 
worship, it has been held that in the absence of proof 
that a religious officer holding property is attached 
to the particular congregation seeking exemption, 
exemption will be denied.>° 

Under statutes exempting property held in trust 
for religious organizations, property held for such 
an institution under an instrument falling short of 
a trust is not exempt.51 

Life tenant of property owned in fee by a reli- 
gious institution entitled to the remainder interest, 
is not taxable on the fee ownership.®2 

Property owned by one church and used by an- 
other. Where exemption is predicated primarily 
upon religious use, property used by a church is 
exempt despite the fact that it is owned by a dif- 
ferent church which receives rental from the church 
using the property.®? 

[§ 560] bb. Time of Ownership. Where owner- 
ship by the religious institution is essential to ex- 
emption,®* to warrant exemption the religious in- 
stitution must show ownership as of the date on 
which the taxable situs of property became fixed 
by law,>® as upon the date.on which the tax became 


‘TAXATION 


[61 C.J.] 483 


a lien.°* The fact that title was not in a religious 
institution when initiatory steps to impose tax were 
taken will not necessarily preclude exemption where 
it acquired title before the tax became a lien or en- 
cumbrance.5? 

{§ 561] (b) Occupation. Where constitution or 
statute expressly or by necessary implication re- 
quires occupation by a religious institution as a pre- 
requisite to tax exemption, property not so occupied 
will be denied exemption,®* and it has been held that 
occupation by a religious institution other than that 
owning the property is insufficient to warrant ex- 
emption.°® 

{§ 562] (c) Religious Use—aa. In General. The 
“religious use” necessary upon which to predicate 
a claim for exemption of property from taxation de- 
pends on the particular constitutional or statutory 
provision.®° Under provisions predicating exemp- 
tion primarily upon ownership, property owned by 
religious societies is exempt regardless of the pur- 
poses for which it is used.*1 

Under provisions predicating exemption upon use 
for religious purposes, or upon ownership by a re- 
ligious institution combined with such use, religious 
use is essential to exemption,®? and exemption will 


a private individual who derives 
profit, are not exempt. City of Dallas 
v. Cochran, (Civ.App.) 166 S.W. 32. 
(2) For property to be exempt under 
Const. art 8 § 2 as actual place of 
religious worship, building must be 
owned and exclusively used for such 
purpose. City of San Antonio _v. 
Young Men’s Chmstian Ass’n, (Civ. 
App.) 285 S.W. 844. 

50. Wolek vy. City of New York, 
225 N.Y.S. 669, 131 Misc. 37. 

[a] If attached to congregation, 
a rabbi of the Jewish faith would be, 
so far as necessary to exempt prop- 
erty used by it and held by him, an 
officer of such congregation. Wolek 
v. City of New York, 225 N.Y.S. 669, 
131 Mise. 37 (where, however, no 
proof was offered of the rabbi’s at- 
tachment to the particular synagogue 
organization). 

51. Evangelical Baptist Benevo- 
lent & Missionary Society v. City of 
Boston, 90 N.E. 572, 204 Mass. 28. 

[a] License or lease not amount- 
ing to trust. Evangelical Baptist 
Benevolent & Missionary Society v. 
City of Boston, 90 N.E. 572, 204 Mass. 
28. 

52. Mehne v. Dillon, (Ind.) 165 N. 
E. 908, 910. 

“Appellant insists that it is the 
duty of the life tenant to pay the tax- 
es assessed, regardless of the differ- 
ent characters of ownership, citing 
[authorities] . These cases sup- 
port the general rule that a ‘tenant 
for life owes it to the remainderman 
to keep down the taxes,’ eibut 
not one of them holds that a life ten- 
ant, merely from that fact alone, is 
charged with the duty of paying tax- 
es on exempted property. His obliga- 
tion to pay taxes is to the remainder- 
man and to no one else or entity. 
. . . Here the fee owner is exempt 
and the interest of the life tenant 
taxable, while in the cases just re- 
ferred to the interest of the fee own- 
er was taxable, and the property of 
the lessees, whatever it might be, was 
not taxable.” Mehne v. Dillon, su- 
pra. 

53. First New Jerusalem Society 
of Cincinnati v. Richardson, 10 Ohio 
N.P.N.S. 214, 230. Compare infra § 
561 text and note 59. 

54. See supra § 559. 

55. Board of Com’rs of Comanche 
County v. Central Baptist Church, 
276 P. 726, 136 Okl. 99, 63 A.L.R. 1327. 

[a] Rule applied.—Real estate 
taxable in name of the owner on 


January 1 did not become exempt by 
voluntary transfer thereafter to 
a church corporation (Const. art 10, § 
6). Board of Com’rs of Comanche 
County v. Central Baptist Church, 
276 P. 726, 136 Okl. 99, 63 A.L.R. 1327. 

56. Peo. v. Logan Square _ Pres- 
beteien Church, 94 N.E. 155, 249 

[a] Ownership prior to tax becom- 
ing charge against property.—Land 
conveyed to a church organization 
and occupied for parsonage after 
March 1, 1921, long before preliminary 
steps for assessment of taxes had 
ripened into a charge on the property, 
was exempt from taxes for that year, 
in view of Rev. St. 79—402, provid- 
ing for assessment of land for taxa- 
tion in 1916 and 1918 and every fourth 
year thereafter, and 79—408, relating 
to time of completing work of listing 
and valuation, and making reports to 
county assessor, and 79—413, 79—416, 
79—423, 79—704, 79—710, 79—804, 79 
—901, 79—602, 79—608, 79—1805, 79— 
1412, 79—1604, 79—1701, 79—1802, 79 
—1803, 79—1804, 79—201, regardless 
of 79—309, providing that personal 
property shall be listed and valued 
as on March 1 in the year in which it 
is assessed. Trinity Evangelical 
Lutheran Church of Kansas City v. 
Board of Com’rs of Wyandotte Coun- 
ty, 236 P. 809, 118 Kan. 742. 

57. Washington Heights M. EE. 
Church v. City of New York, 20 Hun 
(N.Y.) 297 (where it also appeared 
that title was in the institution even 
en such initiatory steps were tak- 
en). 

58. Evangelical Baptist Benevo- 
lent & Missionary Society v. City of 
Boston, 90 N.E. 572, 204 Mass. 28; 
Latta v. Jenkins, 156 S.E. 857, 200 N. 
C.. 255. 

[a] Illustration.—Under statutes 
exempting from taxation houses of 
religious worship owned or held in 
trust for the use of any religious or- 
ganization, but providing that ex- 
emption shall not extend to portions 
of such houses appropriated for pur- 
poses other than religious worship or 
instruction, occupation by the re- 
ligious organization for such pur- 
poses has been held essential to ex- 
emption. Evangelical Baptist Benevo- 
lent & Missionary Society v. City of 
Boston, 90 N.E. 572, 204 Mass. 28. 

59. Harrisburg v. Qhev Sholem 
Congregation, 382 Pa.Co. 589. Com- 
pare supra § 559 text and note 53. 


* 
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60. See infra this section; and §§ 
563-567. 

61. In re Dakota Wesleyan Uni- 
versity, 202 N.W. 284, 48 S.D. 84 [den 
reh 201 N.W. 524, 47 S.D. 618]. 

62. U.S.—Gibbons v. District of 
Columbia, 6 S.Ct. 427, 116 U.S. 404, 29 
L.Ed. 680. 

Ill.— Peo. v. University of Illinois, 
159 N.E. 811, 328 Ill. 377. 

Mass.—Old South Ass’n in Boston 
v. City. of Boston, 99 N.E. 235, 212 
Mass. 299; Evangelical Baptist Be- 
nevolent & Missionary Society v. City 
of Boston, 90 N.E. 572, 204 Mass. 28. 

Minn.—State v. Union Congrega- 
tional Church, 216 N.W. 326, 173 
Minn. 40. 

Miss.—Enoch v. City of Jackson, 
109 So. 864, 144 Miss. 360. 

N.Y.—People ex rel. Reformed 
Dutch Church of Poughkeepsie v. 
Hannigan, 181 N.Y.S. 949, 191 App. 
Div. 919 

Okl.—Board of Com’rs of Comanche 
County v. Central. Baptist Church, 
one 726, 727, 136 Okl. 99, 63 A.L.R. 

Alta.—Ruthenian Catholic Mission 
v. Mundare School Dist., [1924] 2 
Dom.L.R. 1148. 

“Tt is not sufficient alone that the 
property be owned by a religious or 
charitable organization, but it must 
be used for religious and charitable 
purposes in order that the exemption 
apply.” Board of Com’rs of Coman- 
che County v. Central Baptist Church, 
supra. 

[a] Unless used and appropriated 
for its distinctive purposes (1) re- 
alty of a religious institution is not 
exempted from taxation. Burr v. 
City of Boston, 95 N.E. 208, 208 Mass. 
537, 34 L.R.A.N.S. 143. (2) “Land 
which is neither actually occupied 
for a church building, nor reason- 
ably needed and actually used for the 
convenient enjoyment of the building 
as a church, is not exempt from tax- 
ation, whether it is used for any other 
purpose or not.’”’ Gibbons v. District 
of Columbia, 6 S.Ct. 427, 428, 116 U. 
S. 404, 29 L.Ed. 680. 

[b] Statute exempting “church 
property” from taxation is not sus- 
ceptible of the construction that all 
property owned by a church is en- 
titled to exemption irrespective of 
use, but should be construed as ex- 
only property used _ for 
church or religious purposes. State 
v. Union Congregational Church, 216 
N.W. 326, 173 Minn. 40. 
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be denied where the property is vacant and unused,** 
or where it is diverted to secular or nonreligious 
It is the primary use that determines the 
right to exemption,®® which will be granted if the 
primary use is religious despite an incidental,*® or 
habitual but permissive and voluntary,®’ use for oth- 
er purposes; and, conversely, will be denied where 
the primary use is nonreligious despite an incidental 
There is authority 
drawing a distinction between use and purpose, and 
holding that property should be exempted although 
its actual use is secular, where the primary pur- 
pose of such secular use is religious.*® 


uses.°4 


use for religious purposes.*® 


63. Gibbons v. District of Colum- 
bia, 6. S:Ct. 427, 116 U.S. 404, 29 L.Ed. 
686; Enochs v. City of Jackson, 109 
So. 864, 144 Miss. 360; State v. Rich- 
ardson, 222 N.W. 222, 197 Wis. 390. 

6&4. U.S.—Gibbons v. District of 
Columbia, 6 S.Ct, 427, 116 U.S. 404, 
29 L.Ed. 680. 

Re ee marker v. Redfield, 10 Conn. 

Ill.—Peo. v. St. Mary’s Roman 
Catholic Hospital of Centralia, 137 
N.E. 865, 306 Ill. 174; Chicago M. E. 
Church v. Chicago, 26 Ill. 482. 

Ind.—Orr v. Baker, 4 Ind. 86 

Iowa.—Nugent vy. Dilworth, 
W. 448, 95 Iowa 49. 

Me.—Foxcroft v. Piscataquis Val- 
ley Campmeeting Assoc., 29 A. 951. 
86 Me. 78. 

Mass.—Lowell South Cong. Meeting 
House v. Lowell, 1 Metc. 538. 

Minn.—Ramsey County v. Church 
of the Good Shepherd, 47 N.W. 783, 45 
Minn, 229, 11 L.R.A. 175. 

N.J.—Sisters of Peace v. Wester- 
velt, 45 A. 788, 64 N.J.Law 510. 

N.Y.—Peo. v. Barton, 71 N.Y.S. 933, 
63 App.Div. 581. 

N.C.—United Brethren Cong. v. 
ae County, 20 S.E. 626, 115 N.C. 

Pa.—Philadelphia v. Barber, 28 A. 
644, 160 Pa. 123. 

[a] Charitable but secular use 
does not entitle property to tax ex- 
emption as devoted to religious pur- 
poses. Peo. v. St. Mary’s Roman 
Catholic Hospital of Centralia, 137 N. 
E. 865, 306 Ill. 174 (free hospital 
owned and maintained by religious 
institution denied exemption). 

[b] Tenements under same roof 
with church building are not exempt 
where used for secular purposes. 
Lowell South Cong. Meeting House v. 
Lowell, 1 Mete. (Mass.) 538. 

Profitable use see infra § 567. 

65. School of Domestic Arts and 
Science v. Carr, 153 N.B. 669, 322 Ill. 
562; Peo. v. Jessamine Withers 
Home, 143 N.E. 414, 312 Ill. 136, 34 A. 
L.R. 628; Ramsey County v. Church 
of the Good Shepherd, 47 N.W. 783, 
45 Minn. 229, 11 L.R.A. 175. 

66. Ill1—School of Domestic Arts 
and Science v. Carr, 153 N.E. 669, 322 
Ill. 562; Peo. v. Jessamine Withers 
Home, 143 N.E. 414, 312 Ill. 186, 34 
A.L.R. 628; Peo. v. Muldoon, 137 N. 
EB. 863, 306 Ill. 234, 28 A.L.R. 857. 

N.H.—St. Paul’s Church v. City of 
Concord, 75. A. 531, 75 N.H. 420, 27 
L.R.A.N.S. 910, Ann.Cas.1912A 350. 

N.J.—Borough of Chatham v. Sis- 
ters of Charity of St. Elizabeth, 105 
A. 204, 92 N.J.Law 409. 

N.Y.—Board of Foreign Missions of 
Methodist Episcopal Church vy. Board 
of Assessors of City of Yonkers, 154 
N.E. 816, 244 N.Y. 42. 

R.I.—St. Mary’s Church v. Tripp, 
14 RI. 307. 

“Tf it is devoted primarily to the 
religious . - purposes which ex- 
empt from taxation, an incidental use 
for another purpose will not destroy 
the exemption.” Peo. vy. Jessamine 
Withers Home, 143 N.E. 414, 415, 312 
Ill. 136, 34 A.L.R. 628. 

[a] Occasional or minor use for 
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other purposes would not preclude ex- 
emption of a church since its primary 
use is devotion to public worship. 
Peo. v. Muldoon, 137 N.E. 863, 306 Ill. 
234) 28 A. L.Ri! 857. 

67. St. Mary’s Church v. Tripp, 14 
RI, 307, 309: 

“A building for religious purposes 
may be used for educational purposes, 
without any forfeiture of its exemp- 
tion, so long as the use is merely in- 
cidental or occasional, or, if habitual, 
so long as it is purely permissive and 
voluntary, and is so managed as not 
to interfere with the uses of the 
building for religious worship, there 
being no alienation of the building 
or any part of it to the educational 
uses, as there would be if it were 
leased for such uses and thus secu- 
larized, if the word may be permitted. 
In the case at bar, if we rightly un- 
derstand the agreed statement, the 
use was such that it did not interfere 
with the needs of religious worship, 
and such, too, that it might have been 
terminated at any time, being purely 
permissive and voluntary. We think 
that under these circumstances there 
was no forfeiture of the exemption.” 
St. Mary’s Church v. Tripp, supra. 

68. School of Domestic Arts and 
Science v. Carr, 153 N.E. 669, 322 Ill. 
562; Peo. v. Jessamine Withers Home, 
143 N.E. 414, 415, 312 Ill. 136, 34 A.L. 
R. 628; Peo. v. Muldoon, 137 N.E. 863, 
306 Ill. 234, 28 A.L.R. 857; Ramsey 
County v. Church of the Good 
Shepherd, 47 N.W. 783, 45 Minn. 229, 
11 L.R.A. 175; Ruthenian Catholic 
Mission v. Mundare School District, 
(Alta.) [1924] 2 Dom.L.R. 11438. 

“An incidental use for religious 
AnNaG purposes of property whose 
primary use is for another purpose 
will not warrant exemption.” Peo. 
v. Jessamine Withers Home, supra. 

[a] If primary use is secular, the 
fact that a portion of a building is 
used for religious purposes will not 
exempt it from_ taxation. Peos sv. 
Muldoon, 137 N.E. 863, 306 Ill. 234, 
28 A.L.R. 857. 

69. State v. Hrickson, 182 N.W. 
315, 44 S.D. 63, 13 A.L.R. 1189. 

[a] Religious “plant” should be 
considered as entity, and since its 
fundamental object is religious, prop- 
erty of the institution actually em- 
ployed for secular use, such as a 
parsonage or residence, is exempt be- 
cause the primary purpose of such 
secular use is religious. State v. 
Erickson, 182 N.W. 315, 44 S.D. 63, 
13 A.L.R. 1189. ; 

70. Peo. v. Muldoon, 137 N.E. 863, 
306 Ill. 234, 28 A.L.R. 857; Colored 
Orphan Ben. Assoc. v. New York, 12 
N.E. 279, 104 N.Y. 581; Laymen’s 
Week-End Retreat League of Phila- 
delphia v. Butler, 83 Pa.Super. 1. 

[a] Individual communion.—That 
property, was devoted to individual 
communion with one’s Maker, apart 
from a church or other regular place 
of stated worship, would not es- 
tablish a religious use entitling it to 
exemption from tax. Laymen’s Week- 
End Retreat League of Philadelphia 
v. Butler, 83 Pa.Super. 1. 

[b] Private chapel of orphan asy- 
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[§ 563] bb. Public Character of Worship. It has 
been held that property must be devoted to public, 
as distinguished from private, worship to show a 
religious use within the meaning of the tax laws.’° 

[§ 564] cc. Exclusive Character of Use. Where 
constitution or statute predicates exemption upon 
exclusive religious use, property will be denied ex- 
emption unless its religious use is exclusive in char- 
acter,’1 although property may be exclusively used 
for religious purposes within the requirements of 
such exemption laws despite an incidental use of a 
secular sort,’? or despite an incidental and tempo- 

s\ 


lum is not exempt as a place of pub- 
lic worship, where the only religious 
services held therein are provided for 
the benefit of the inmates, and the 
public are expressly excluded, except 
under pressing and peculiar circum- 
stances. Colored Orphan Ben. Assoc. 
v. New York, 12 N.E. 279, 104 N.Y. 


81. 

[c] Secluded order.—Property pri- 
marily devoted to prayer and medita- 
tion by a secluded order of nuns liv- 
ing on the premises is not used for 
religious purposes within the meaning 
of the tax exemption laws, as their 
religious ceremonies are not open to 
the general public. Peo. v. Muldoon, 
137 N.E. 863, 306 Ill. 234, 28 A.L.R. 
857. 

71. Ill—People v. St. Mary’s 
Roman Catholic Hospital of Centralia, 
137 N.E. 865, 306 Ill. 174; People v. 
Deutsche Evangelisch Lutherische 
Jehovah Gemeinde, etc., 94 N.E. 162, 
249 Ill. 182; People v. Oak Park First 
Cong. Church, 83 N.E. 536, 232 Ill. 


158. 

Mo.—State ex rel. Koeln v. St. 
Louis Y. M. C. A., 168 S.W. 589, 259 
Mo. 233. 


N.Y.—Young Men’s Christian As- 
soc. v. New York, 21 N.H. 86, 113 N. 
Y. 187; Congregation Kol Israel 
Anschi Poland v. New York, 5 N.Y.S. 
608, 52 Hun 507; Black v. Brooklyn, 
4 N.Y.S. 78, 51 Hun 581 [rearg den 
6 N.Y.S. 958, 53 Hun 633, 1 Silv.Sup. 
549]; Colored Orphan Assoc. v. New 
York, 38 Hun 593 [aff 12 N.E. 279, 
104 N.Y. 581]; Congregation Gedulath 
Mordecai v. City of New York, 238 N. 
Y.S. 525, 135 Misc. 823. 

Pa.—Laymen’s Week-End Retreat 
League of Philadelphia v. Butler, 83 
Pa.Super. 1; Wood v. Moore, 1 Chest. 
Cow 265. 

R.I.—In re City of Pawtucket, 52 A. 
67924 RTS 86s 

Tex.—First Baptist Church v. City 
of Fort Worth, (Civ.App.) 17 S.W. 
(2a) 130 [aff (Commn.App.) 26 S.W. 
(2d) 196]. 

[a] Dominant or principal use for 
religious purposes has been held in- 
sufficient where the statute required 
exclusive use, and exemption has been 
denied to property where eighty-five 
per cent of the use was religious and 
only fifteen per cent nonreligious. 
State ex rel. Koeln v. St. Louis Y. M. 
C. A., 168 S.W. 589, 259 Mo. 233. 

[b] Property must be in fact used 
exclusively for religious purposes. 
People v. St. Mary’s Roman Catholic 
Hospital of Centralia, 137 N.E. 865, 
306 Ill. 174. 

[ec] Exclusive use sufficiently 
shown.—Yates v. Board of Review of 
Will County, 144 N.E. 1, 312 Ill. 367. 

72. Conn.—First Unitarian §%oc. of 
Hartford v. Town of Hartford, 34 A. 
89, 66 Conn. 368. 

fil.—In re Walker, 66 N.E. 144, 200 
TIN 5 66. 

N.Y.—Shaarai Berocho v. New 
York, 18 N.Y.S. 792, 60 N.Y.Super. 479; 
Congregation Gedulath Mordecai v. 
City of New York, 238 N.Y.S. 525, 135 
Mise. 823. 

R.I.—St. Mary’s Church v. 


Tripp, 
14 R.I. 307. : “tg 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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rary vacancy precedent to actual religious use,7? 
the question of “exclusive use” being one of degree.?+ 
Exclusive use does not require use of one particular 
place to the exclusion of all others,’® but has been 
construed as meaning merely that the place for which 
exemption is claimed is not used for any purpose 
other than the designated statutory religious use.7° 

Where property is used in part for religious and 
in part for nonreligious purposes, exemption may be 
granted as to the part devoted to religious uses and 
denied as to the part devoted-to nonreligious uses.77 

Where statute exempts property “used exclusive- 
ly for religious or educational purposes,” it is not 
essential to exemption that one use be entirely ex- 


clusive of the other.7§ 
[§ 565] dd. Contemplated Use; 


Construction. Property held in contemplation of fu- 
ture use for religious purposes has been denied ex- 
emption,’® unless permitted by express statutory 


Austr.—Sydney Roman, etc., Arch- 
bishop v. Metropolitan Water, Sewer- 
age, etc., Bd., 40 Austr.C.L.R. 472. 

fa] Occasional use of church 
building for entertainments does not 
bar exemption. First Unitarian Soe. 
of Hartford v. Town of Hartford, 34 
A. 89, 66 Conn. 368. 

[b] Occasional use of church prop- 
erty for school purposes does not pre- 
clude exemption. St. Mary’s Church 
v. Tripp, 14 R.I. 307. 

[c] Incidental and necessary use. 
—(1) “An incidental, necessary use 
is one where a janitor or engineer 
lives in a place of worship.” Con- 
gregation Gedulath Mordecai v. City 
of New York, 238 N.Y.S. 525, 135 
Mise. 823. (2) On the other hand, 
use of part of a synagogue for the 
residence of the attendant rabbi is 
not an incidental, necessary use, and 
precludes exemption of that part of 
the building so used. Congregation 
Gedulath Mordecai v. City of New 
York, supra. 

73. Canada West Securities Corp. 
v. City of Winnipeg, (Man.) 66 Dom. 
ER: 591. 

74. Congregation Gedulath Morde- 
cai v. City of New York, 238 N.Y.S. 
525, 135 Misc. 823. 

75. Canada West Securities Corp. 
v. City of Winnipeg, (Man.) 66 Dom. 
L.R. 591, 594. 

76. Canada West Securities Corp. 
v. City of Winnipeg, supra. 

“It is contended that because the 
Penticostal congregation had not 
actually begun the holding of services 
in the church when the assessment 
roll was finally revised, the building 
was not then ‘used exclusively for the 
regular stated place of worship’ of 
the congregation. The term ‘exclu- 
sively’ does not mean that the serv- 
ices of the congregation must be held 
in that particular place to the exclu- 
sion of all other places. It means, I 
take it, that it must not be used for 
any other purpose than a place of 
worship for the congregation.” Can- 
ada West Securities Corp. v. City of 
Winnipeg, supra. 

77. Congregation Gedulath Morde- 
cai v. City of New York, 238 N.Y.S. 
525, 135 Misc. 823; Board of Home 
Missions and Church Extension_ of 
Methodist Episcopal Church v. City 
of Philadelphia, 109 A. 664, 266 Pa. 
405; Bethlehem Diocese v. Boyer, 20 
Pa.Dist. 995. 

[a] Building may be divided for 
purposes of taxation so as to exempt 
that part devoted to religious use and 
to tax the part rented and producing 
income. Board of Home Missions and 
Church Extension of Methodist Epis- 
copal Church y. City of Philadelphia, 
109 A. 664, 266 Pa. 405. 

[b] Where different floors of the 
same building are employed respec- 
tively for religious and secular pur- 
poses, the building will be exempt in 
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and the land on 


Buildings under 


part and taxable in part. Congrega- 
tion Gedulath Mordecai vy. City of 
AD York, 238 N.Y.S. 525, 135 Misc. 


nae St. Mary’s Church y. Tripp, 14 
‘Tal Incidental educational use.—A 


building for religious purposes is ex- 
empt from taxation, although it is 
also used for educational purposes, 
so long as such use is merely inci- 
dental or occasional or if habitual is 
merely permissive and does not in- 
terfere with the use for religious pur- 


poses. St. Mary’s Church vy. Tripp, 
L4 Ra, 307. 
[b] Exclusive use for “school and 


religious purposes” not shown.—Peo- 
ple v. Trustees of Northwestern Col- 
lege, 152 N.E. 555, 322 Ill. 120. 

79. La.—Enaut v. McGuire, 36 La. 
Ann. 804, 51 Am.R. 14. 

Mass.—All Saints Parish v. Brook- 
line, 59 N.E. 1003, 178 Mass. 404, 52 
L.R.A. 778. { 

N.Y.—Trinity Church v. New York, 
10 How.Pr. 138. 

Ohio.—Matlack v. Jones, 2 Disn. 2. 

Pa.—Grace M. E. Church v. Phila- 
delphia, 23 Pa.Dist. 223; Parnassus 
Borough y. Parnassus United Presby- 
terian Church, 43 Pa.Co. 142; Grace 
M. E. Church v. Philadelphia, 41 Pa. 
Co. 2703. = 

[a] Wacant lot.—Under the consti- 
tution, providing that houses used 
exclusively for public worship may by 
general laws be exempted from taxa- 
tion, and the statute, providing that 
houses used exclusively for public 
worship and the grounds attached to 
such buildings, necessary to their 
proper occupancy, use, and enjoyment, 
shall be exempt, such exemption does 
not include a vacant lot purchased in 
contemplation of its being used for 
the future erection of a church. Mat- 
lack v. Jones, 2 Disn. (Ohio) 2. 

80. See Board of Foreign Missions 
of M. EB. Church vy. Board of Assessors 
of City of Yonkers, 154 N.E. 816, 244 
N.Y. 42 (land of a religious corpora- 
tion on which bungalows for mission- 
aries were to be constructed, although 
work was temporarily delayed, ex- 
empt from taxation under Tax L. § 4 


subd 7). 

81. Matlack v. Jones, 2 Disn. 
(Ohio) 2; Mullen v. Erie County, 85 
Pa. 288, 27 Am.R. 650; Trinity Re- 
formed Church, v. Philadelphia, 23 
Pa.Dist. 343, 42 Pa.Co. 76; Pittsburgh 


v. Phelan, 11 Pa.Dist. 572; Hrie Coun- 
ty Com’rs v. Bishop, 13 Phila. (Pa.) 
509. 

[a] Mere foundation or partly 
erected walls might by a forced con- 
struction be called .an_ unfinished 
church or “‘meetinghouse,” but it can- 
not by any construction be exempted 
as “a regular place of stated wor- 
ship.” Erie County Com’rs v. Bishop 
(Pa.) 18 Phila. 509. 

82. Trinity Church v. Boston, 118 
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provision;*® and exemption has been denied with 
respect to church buildings in process of erection 


which they were being built,®? al- 


though other authority has granted exemption where 
buildings were in course of construction,®? or wheve 
completed buildings were temporarily vacant pend- 
ing religious use.8% 

[§ 566] ee. Abandonment of Use. 
gious use is essential to exemption,®+ permanent 
abandonment of a religious use to which property 
was formerly devoted will preclude its exemption 
thereafter,?> and when a church building is aban- 
doned and dismantled, it is no longer exempt.8* But 
a temporary interruption in the use of a church build- 
ing as a place of public worship will not destroy 
the right to exemption.®? 

[§ 567] ff. Profitable Use. 
contrary provision of law,®® and as a general rule, 
property of a religious organization used for profit 


Where reli- 


In the absence of 


Mass. 164; Washington Heights M. E. 
Gpenck: v. New York, 20 Hun (N.Y.)- 

Os 

{a] “For religious purposes” as 
the basis of exemption from taxation 
does not require the actual completion 
of the structure. Trinity Church v.. 
Boston, 118 Mass. 164. 

83. Canada West Securities Corp. 
v. City of Winnipeg, (Man.) 66 Dom. 
ESR 591. 

[a] That first service had not yet 
been held in a ehurch when the tax 
assessment roll was finally revised 
did not preclude exemption of the 
building as then “used exclusively for 
the regular stated place of worship” 
of its congregation, where it ap- 
peared that the building had been 
bought a few days before the tax date 
and was vacant merely fcr the rea- 
sonable period necessary to enable the 
congregation to move in furniture 
and otherwise prepare the building 
for use as a church. Canada West 
Securities Corp. v. City of Winnipeg, 
(Man.) 66 Dom.L.R. 591. 

84 See supra § 562. 

85. Moore v. Taylor, 23 A. 768, 147 
Pa. 481. Compare Havens v. Alameda 
Gounty,)157) P....821,- 30: Cal. App ‘206 
(holding that property sold by church 


congregation was not devoted to 
religious worship, although it was 
still occupied. by congregation, the 


contract providing for payment to 
vendee of interest pending occupancy 
and was not exempt from taxation un- 
der Const. art 13 § 1%). 

{a] Bule applied.—Under consti- 
tutional provisions to the effect that 
the general assembly may, by general 
laws, exempt from taxation “actual 
places of religious worship,” and stat- 
utes passed in pursuance thereof, ex- 
empting from taxation “all churches, 
meeting-houses, and other places of 
stated worship,” a church which ceas- 
es to be used as a place of worship 
ceases, ipso facto, to be exempt from 


taxation. Moore v. Taylor, 23 A. 768, 
147 Pa. 481. 
86. Gibbons v. District of Colum- 


bia, 6 S.Ct. 427, 116 U.S. 404, 29 L.Ed. 


680; Old South Soc. v. Boston, 127 
Mass. 378. 

87.. Old South Soc. v. Boston, 
supra. 


88. See constitutional and statu- 
tory provisions. 

[a] Special acts.—(1) Under a 
special statute exempting propsrty of 
a religious organization without re- 
gard to use, the fact that its property 
is employed for profit, devoted to the 
purposes of the organization, will not 
preclude exemption. People v. Dohl- 
ing, 39 N.Y.S. 765, 6 App.Div. 86. (2) 
Where a special act provided for ex- 
emption of particular real estate of a 
particular religious organization “so 
long as the same may be used for 
charitable or religious purposes,” and 
an earlier general act forbade ex- 
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will be denied exemption,®® although the profits are 
devoted to religious,?® benevolent,®! or charitable®? 
purposes; but an incidental profitable use will not 
preclude exemption of property primarily devoted to 
If part of a building is ex- 
empt, as being exclusively used for religious pur- 
poses, another part of the same building, which is 
used as a source of revenue, may be taxed.°* 

Under statutes exempting property of religious 
societies and schools “not held for investment,” 
property of a religious society used for school pur- 


religious purposes. 


emption of property used for business 
purposes, the later special act con- 
trolled, and where the property in 
question was principally used for 
charitable and religious purposes, the 
fact that part of it was used for 
profitable business purposes did not 
preclude exemption of the whole un- 
der the special act. Howard Assoc.’s 
Appeal, 70 Pa. 344. 

Ownership as basis for exemption 
irrespective of use see supra § 559. 

89. U.S.—Gibbons v. District of 
Columbia, 6 S.Ct. 427, 116 U.S. 404, 29 
L.Ed. 680. 

Cal.—Havens v. Alameda County, 
157 P. 821, 822,,30 Cal.App. 206. 
pees ahaha v. Redfield, 10 Conn. 

0. 

Ill.—Chicago First M. BE. Church v. 
Chicago, 26 Ill. 482. 

Ind.—Orr v. Baker, 4 Ind. 86. 

Iowa.—Nugent v. Dilworth, 63 N.W. 
448, 95 Iowa 49. 

Ky.—Calvary Baptist Church v. 
Milliken, 147 S.W. 12, 148 Ky. 580. 

Me.—Foxcroft v. Piscataquis Val- 
ey Campmeeting Assoc., 29 A. 951, 86 

e. 78. 


Mass.—South Congregational Soc. 
v. Lowell, 1 Mete. 538. 

Minn.—State v. Union Congrega- 
tional Church, 216 N.W. 326, 173 Minn. 
40. ; 


Miss.—Enoch v. City of Jackson, 
109 So. 864, 144 Miss. 360 

Mo.—Staxe ex rel. Koeln v. St. Louis 
io C. A., 168 S.W. 589, 259 Mo. 

N.J.—Sisters of Peace v. Wester- 
velt, 45 A. 788, 64 N.J.Law 510 [aff 
48 A. 789, 65 N.J.Law 685]. 

N.Y.—Board of Foreign Missions 
of M. E. Church v. Board of Assessors 
of City of Yonkers, 154 N.E. 816, 244 
N.Y. 42; People ‘v. Barton, 71 N.Y.S. 
933, 638 App.Div. 581. 

N,C.—Davis v. City of Salisbury, 76 
S.E. 687, 161 N.C..56; United Brethren 
Cong. v. Forsyth County, 20 S.E, 626, 
115 N.C. 489. 

Pa.—Philadelphia v. Barber, 28 A. 
644, 160 Pa. 123; Pocono Pines As- 
‘sembly v. Monroe County, 29 Pa. 
Super. 36; Delaware County v. Sisters 
of St. Francis, 2 Del.Co. 149. 

Tex.—First Baptist Church v. City 
of Fort Worth, (Civ.App.) 17 S.W.(2d) 
136] {aff (Commn.App.) 26 S.W.(2d) 


[a] Lodging houses of a religious 
and charitable corporation, the rooms 
in which are let to tenants at the 
usual rates of rent, are not exempt 
from taxation. Chapel of Good Shep- 
herd v. Boston, 120 Mass. 212, 

{b] Implied and express provi- 
sions.—(1) Under Const. (1901) § 91, 
and Act of 1915 p 386, exempting prop- 
erty from taxation when it is used ex- 
clusively for religious worship, prop- 
erty owned by a religious corporation, 
but rented by it for the business of 
conducting a rooming house, is not 
exempt, although the rent is applied 
to a religious purpose. State v. 
Church of the Advent, 95 So. 3, 208 
Ala. 632. (2) Acts (1919) p 282, add- 
ing to the statute which exempted 
from taxation property used for 
religious purposes a proviso that the 
property rented for business purpos- 
es shall not exempt although its in- 
come may be used for religious pur- 
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school.?® 


poses, was merely a definite statement 
of what was necessarily implied in the 
Constitution and Act of 1915 p 386, 
making the exemption without the 
proviso. State v. Church of the Ad- 
vent, supra, 

90. State v. Church of the Advent, 
supra; State v. Union Congregational 
Church, 216 N.W. 326, 173 Minn. 40; 
Davis v. City of Salisbury, 76 S.E. 687, 
161 N.C. 56; First Baptist Church v. 
City of Fort Worth, (Tex.Civ.App.) 17 
S.W.(2d) 130 [aff (Commn.App.) 26 
S.W.(2d) 196]. 

[a] Use of income to pay interest 
and debts on entire church property 
will not exempt property employed 
for commercial uses. First Baptist 
Church v. City of Fort Worth, (Tex. 
Civ.App.) 17 S.W.(2d) °- 130° [aff 
(Commn.App.) 26 S.W.(2d) 196]. 

{[b] In Tennessee, under constitu- 
tional and statutory provisions ex- 
empting all property belonging to any 
religious or charitable institution and 
used exclusively for the purposes for 
which it was created, it has been held 
that property used for profit is tax 
exempt where such profit is devoted 
to the religious and charitable pur- 
poses of the institution. Methodist 
Episcopal Church South v. Hinton, 21 
S.W. 321, 92 Tenn. 188, 19 L.R.A. 289. 

91. Davis v. City of Salisbury, 76 
S.E. 687, 161 N.C. 56. 

[a] In Mississippi, 

(1906) § 4252 (Hemingway Code § 
6883), exempting the property and 
revenues of religious societies from 
taxation when the revenues are used 
for fraternal and benevolent purposes, 
it is only property and _ revenues 
primarily and immediately devoted to 
the specified purposes which are ex- 
empted, and if the property and rev- 
enues therefrom are primarily invest- 
ed in trade or business for profit, they 
are liable to taxes, although the ulti- 
mate net income be devoted to the ob- 
jects mentioned, especially in view of 
the public policy of the state to re- 
strict the ownership of real and per- 
sonal property by churches and the 
exemptions of church property as evi- 
denced by Const. (1890) §§ 269, 270, 
and Code (1906) § 984 (Hemingway 
Code § 4110). Gunter v. City of 
Jackson, 94 So. 844, 130 Miss. 637. 

92. Sisters of Peace v. Westervelt, 
45 A. 788, 64 N.J.Law 510 [aff 48 A. 
789, 65 N.J.Liaaw 685]; Davis v. City 
of Salisbury, 76 S.E. 687, 161 N.C. 56. 

[a] Summer boarding house con- 
ducted by a religious organization is 
not exempt from taxes, although all 
the profits are used for charity. Sis- 
ters of Peace v. Westervelt, 45 A. 788, 
64 N.J.Law 510 [aff 48 A. 789, 65 NJ. 
Law. 685]. 

93. Hartford First Unitarian Soc. 
v. Hartford, 34 A. 89, 66 Conn. 368; 
Congregational Sunday School & Pub- 
lishing Soc. v. Board of Review, 125 
N.E. 7, 290 Ill. 108; St. Paul’s Church 
v. City of Concord, 75 A. 531, 75 N.H. 
aoe 27 L.R.A.N.S. 910, Ann.Cas.1912A 

[a] Church building which is regu- 
larly and statedly occupied for pur- 
poses of religious worship does not 
become liable to taxation because it 
is occasionally rented for entertain- 
ments or political conventions. Hart- 
ford First Unitarian Soc. v. Hartford, 
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poses has been held exempt despite receipt of tui- 
tion fees insufficient to pay running expenses of the 


[§ 568] (5) Particular Kinds of Property—(a) 
Buildings and Land Generally. An exemption from 
taxation granted to religious societies will ordinarily 
include the houses or buildings exclusively devoted 
to religious purposes, together with so much land 
as is appurtenant thereto and reasonably necessary 
to their use,®* although there is authority holding 
such land not exempt under laws in terms exempting 


34 A. 89, 66 Conn. 368. 

\ [b] Prime object distribution of 
religious publications.—Property of a 
Massachusetts organization in a 
branch office or store in Chicago, con- 
sisting of religious and moral books 
and Sunday school supplies, is exempt 
from taxation, under Revenue Act § 2, 
where the purpose of the organization 
is to establish and aid Sunday schools, 
supply Sunday school libraries, and 
otherwise promote Sunday school edu- 
cation, ete., and where the publica- 
tions sold are written by writers em- 
ployed by the organization itself, and 
any profits made are applied solely to 
the establishing and aiding of Sunday 
schools, ete., and persons obtaining 
publications are not required to pay 
for the same unless able, the prime 
object of the organization being the 
distribution of the publications. Con- 
gregational Sunday School & Publish- 
ing Soc. v. Board of Review, 125 N.E. 
7, 290, Ill. 108. 

94. Chicago First M. E. Church v. 
Chicago, 26 Ill. 482; Orr v. Baker, 4 
Ind. 86; Board of Home Missions and 
Church Extension of Methodist Hpis- 
ecopal Church y. City of Philadelphia, 
109 A. 664, 266 Pa. 405; Philadelphia 
v. Barber, 28 A. 644, 160 Pa. 123; 
Trustees of Presbyterian Bd. of Pub- 
lication, ete., v. Philadelphia, 24 Pa. 
Dist. 559; Bethlehem Diocese vy. Boy- 
er, 20 Pa.Dist. 995. 

95. City of Wilmington v. Wil- 
mington Monthly Meeting of Friends, 
West Street, 133 A. 88, 33 Del. 180. 

96. Cal.—Immanuel Presbyterian 
Church v. Payne, 265 P. 547, 90 Cal. 
App. 176. 

Ind.—Ft. Wayne First Presb. 
Church v. Ft. Wayne, 36 Ind. 338, 10 
Am.R. 35 (recognizing rule). 

Ptah li setae v. Wood, 12 Iowa 

Mass.—Trinity Church v. 
118 Mass. 164. 

N.H.—St. Paul’s Church v. City 
of Concord, 75 A. 531, 75 N.H. 420, 
27 L.R.A.N.S. 910, Ann.Cas.1912A 350. 

N.Y.—People v. Feitner, 61 N.E. 
762, 168 N.Y. 494; Congregation 
Gedulath Mordecai v. City of New 
York, 238 N.Y.S. 525, 1385 Misc. 823. 
Res ce erg 2 v. Purcell, 25 OhioSt. 
Pa.—Schuylkill Haven Borough v. 
Trinity Church, 43 Pa.Co. 255. 
_Philippine.—Domestic, etc., Mis- 
el Soc. v. Manila, 15 Philippine 


Boston, 


Tex.—State v. Methodist Episcopal 
ietevet South, (Civ.App.) 163 S.W. 

B.C.—Victoria v. Trustees of Our 
Lord’s Church, 22 B.C. 174. 

N.B.—St. John v. St. John Bd. of 
Valuators, 43 N.B. 369. 

{a] Exemption is not confined to 
land upon which church is actually 
situated, but includes additional land 
reasonably required for light, air, and 
access. Victoria v. Trustees of Our 
Lord’s Church, 22 B.C. 174. 

[b] Chapel and land used for “Sta- 
tions of the Cross” in connection with 
mansion and surrounding land of lay- 
men’s week-end retreat are exempt. 
Laymen’s Week-End Retreat League 


of Philadelphia vy. Butler, 88 Pa. 
Super. 1. 
[c] Clergy house, in corner .of 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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only the buildings.®? It is not essential to exemp- 
tion of land as appurtenant to a church that. it 
should be indispensable to use of the church, but it 
is sufficient to warrant exemption that the land is 
no more than is reasonably appropriate to the pur- 
pose and is used for no other purposes.®® But land 
owned by a religious society, and not necessary or 
incidental to the use of the church as such, and not 
used by the society for any of its strictly religious 


church building, and used for the 
choir and vestry, Sunday school chap- 
el, men’s guild, curates, and the en- 
gineer in charge of the whole church 
building is exempt from tax. People 
v. Feitner, 61 N.E. 762, 168 N.Y. 494. 

[dad] Mission house forming part of 
church building entitled to exemption. 
People v. Feitner, 61 N.E. 762, 168 N. 
Y. 494. 

[e] Parish house exempt. St. 
Paul’s Church y. City of Concord, 75 
A.-531, 75 N.H. 420, 27 L.R.A.N.S. 910, 
Ann.Cas.1912A 350. 

{f] Parking lot used for free park- 
ing of cars of congregation, and also 
affording light and air to church in 
congested district, is exempt. Im- 
manuel Presbyterian Church v. Payne, 
265 P. 547, 90 Cal.App. 176. 

{g] Synagogue building exempt to 
extent used for a synagogue. Congre- 
gation Gedulath Mordecai v. City of 
New York, 238 N.Y.S. 525, 135 Misc. 


828. 

97. Lefevre v. Detroit, 2 Mich. 
586; Bishop of Vancouver Island v. 
City of Victoria, 27 B.C. 516 

[a] Where statute exempting ev- 
ery building devoted to worship “and 
the site thereof” has been amended 


by striking out the quoted words, ex-. 


emption will be denied to the land, 
and only the building will be entitled 
to exemption. Bishop of Vancouver 
Island v. City of Victoria, 27 B.C. 516. 
[b] In Massachusetts the word 
“house” of public worship, as used in 
statutes exempting church property, 
has been held to include the land on 
which the church edifice stands. 
Trinity Church v. Boston, 118 Mass. 
4, 
1958. Mannix v. Hamilton County, 9 
OhioDec. (Reprint) 18, 10 Cinc.L.Bul. 


3. 

Y 99. Ark.—Pulaski County v. Little 
Rock First Baptist Church, 110 S.W. 
1034, 86 Ark. 205. 

Conn.—Manresa Inst. v. 
23 A. 1088, 61 Conn. 228. 

Ill. People v. Ryan, 27 N.E. 1095, 
138 Ill. 263. 

lowa.—Kirk v. St. oh ers Church, 
30 N.W. 569, 70 Iowa 287. 

Ky.—Louisville v. Werne, 80 S.W. 
224, 25 Ky.L. 2196. 

Mass.—Boston Soe. of Redemptor- 
ist Fathers v. Boston, 129 Mass. 178. 

Neb.— Beatrice First Christian 
Church v. Beatrice, 58 N.W. 166, 39 
Neb. 432. 

N.Y.=—People v. Reilly, 83 N.Y.S. 
39, 85 App.Div. 71 [aff 70 N.E. 1107, 
178 N.Y. 609]. 

N.C.—Salem United Brethren Cong. 
v. Forsyth County, 20 S.E. 626, 115 
N.C. 489. ; . 

Ohio.—Hamilton County v. Mannix, 
9 OhioDec. (Reprint) 189, 11 Cinc.L. 
Bul. 184. 

Pa.—Parnassus Borough v. Parnas- 
sus United Presbyterian Church, 43 
Pa.Co. 142; Grace M. BH. Church v. 
Philadelphia, 41 Pa.Co. 703. 

Wis.—Green Bay, etc., Canal Co. v. 
Outagamie County, 45 N.W. 536, 76 
Wis. 587. ; ; 

N.S.—Catholic Corp. of Antigonish 
v. Richmond, 45 N.S. 320. 

[a] Portion of lot not necessary 
+o convenient use of church build- 
ing denied exemption. Parnassus 
Borough v. Parnassus United Pres- 
byterian Church, 43 Pa.Co. 142. 


Norwalk, 


1. Cook v. Hutchins, 46 Iowa 706; }- 


Griswold College v. State, 46 Iowa 
275, 26 Am.R. 138; Sittate v. Erickson, 
182 N.W. 315, 44 S.D. 63, 13 ALR. 
1189. 
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[a] Parsdnage actually employed 
for the secular use of residence is ex- 
empt because the primary purpose of 
such secular use is religious. State 
v. Erickson, 182 N.W. 315, 44 S.D. 
63, 13 A.L.R. 1189. 

{b] Residence of rector of a 
ehurch is exempt under a statute ex- 
empting the property of “religious in- 
stitutions” which is “devoted solely to 
the appropriate objects of these in- 
stitutions.” Griswold College  v. 
State, 46 Iowa 275, 26 Am.R. 138. 

2. Gue—St.  Mark’s Church v. 
Brunswick, 3 S.E. 561, 78 Ga. 541. 

Ill.—People v. Methodist Episcopal 
Church of Waukegan Station, 146 N. 
E. 165, 315 Ill. 233; People v. Mul- 
doon, 1387 N.E. 863, 306 Ill. 234, 28 A. 
L.R. 857; Muldoon vy. Board of Re- 
view of De Kalb County, 98 N.E. 673, 
254 Ill. 336; First Congregational 
Church of De Kalb v. Board of Review 
of De Kalb County, 98 N.E. 275, 254 
Ill. 220, 39 L.R.A.N.S. 437; People v. 
Oak Park First Cong. Church, 83 N.E. 
536,232) Tl. *158. : 

Ind.—Wabash M. E. Church v. Ellis, 
38 Ind. 3. 

Kan.—Vail v. Beach, 10 Kan. 214. 

Ky.—Broadway Christian Church v. 
Commonwealth, 66 S.E. 32, 112 Ky. 
448, 23 Ky.L. 1695. 

La.—State v. Orleans Parish Bd. of 
Assessors, 26 So. 872, 52 La.Ann. 223; 
First Presb. Church v. New Orleans, 
30 La.Ann. 259, 31 Am.R. 224. 

Mass.—Springfield Third Cong. Soe. 
Cee 18 N.E. 68, 147 Mass. 


N.J.—State v. Axtell, 41 N.J.Law 
117; State v. Krollman, 38 N.J.Law 
323 [aff 38 N.J.Law 574]; State v. 
Lyon, 32 N.J.Law 360. 

N.Y.—People v. O’Brien, 6 N.Y.S. 
862, 53 Hun 580; Congregation Ged- 
ulath Mordecai v. City of New York, 
238 N.Y.S. 525, 135 Mise. 823; People 
v. Collison, 6 N.Y.S. 711, 22 Abb.N.Cas. 
52 [aff 6 N.Y.S. 862, 538 Hun 580]. 

Ohio.—Watterson v. Halliday, 82 
N.E. 962, 77 OhioSt. 150, 11 Ann.Cas. 
1096; Gerke v. Purcell, 25 OhioSt. 229. 

Pa.—City of Philadelphia v. St. 
Elizabeth’s Church, 45 Pa.Super. 263; 
Beers v. Kemp, 10 Pa.Dist.&Co. 97; 
In re Parsonage Taxes, 25 Pa.Co. 570; 
Northampton County v. St. Peter’s 
Church, 5 Pa.Co. 416; In re Central 
M. E. Church Taxation, 11 Kulp 131; 
Dauphin County v. St. Stephen’s 
Church, 3 Phila. 189; Church of Our 
Saviour v. Montgomery County, 10 
Wkly.N.C. 170. See Renial Holiness 
Association’s Appeal, 29 Pa.Dist. 488 


(holding exempt a boarding hall of’ 


an association holding evangelistical 
meetings where it was used to fur- 
nish accommodations at cost to per- 
sons from a distance attending reli- 
gious meetings). Compare Goeser v. 
Voris, 41 Pa.Co. 504 (exempting a con- 
vent building wherein sisters resided 
where attached to the church and nec- 
essary for efficient management of a 
parochial school). 

R.I.—St. Joseph’s Church v. Provi- 
dence Tax Assessors, 12 R.I. 19, 34 
Am.R. 597. 

Tex.—Trinity Methodist Episcopal 
Church v. City of San Antonio, (Civ. 
App.) 201 S.W. 669. 

Wash.—Foley v. Oberlin Congrega- 
tional’ Church of Steilacoom, 121 P. 
65, 67 Wash. 280. 

Can.—Harris Vv. Whitby Tp., 34 Can. 
L.J:N.S. 240. 

N.S.—Catholic Corporation of An- 
tigonish v. Municipality of Richmond, 
45 N.S. 320, ' 
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purposes, is not exempt.®® bas 
[§ 569] (b) Parsonages and Other Residential 
Property. Although there is authority to the con- 
trary,’ statutes exempting churches or property de- 
voted to religious purposes are generally construed 
as not including parsonages and the like, so that un- 
der such statutes exemption is ordinarily denied to 
properties primarily used for residential purposes,” 
including residential property owned by a religious 


Ont.—Re Melville Presbyterian 
Church, [1926] 4 Dom.L.R. 1149. 

Austr.—Kelly v. Municipal Council 
of Sydney, 28 Austr.C.L.R. 203. ‘ 

[a] Bishop’s residence.—A dwell+ 
ing house owned by a diocese and us- 
ed exclusively as the residence of 
the bishop is not tax exempt. Vail 
v. Beach, 10 Kan. 214. Compare Bish- 
op’s Residence Co. v. Hudson, 4 S.W. 
435, 91 Mo. 671 (exempt as being used 
for purely charitable purpose). 

[b] Clergy house used as residence 
denied exemption as actual place of 
religious worship. City of Philadel- 
phia v. St. Elizabeth’s Church; 45 
Pa.Super. 363. 

[ec] Convent of Catholic nuns who 
have renounced all the affairs of the 
world and all connection therewith 
and are devoting their lives to prayer, — 
worship, etc., held not exempt from 
taxation as a “place used for religious 
purposes”; the primary use being 
that of a residence. People v. Mul- 


doon, 137 N.E. 863, 306 Ill. 234, 28 
A.L.R. 857. 
[d] Glebe is not exempt under 


statute exempting church or place of 
worship and lands used therewith. 
Catholic Corporation of Antigonish v. 
Peay, of Richmond, 45 N.S. 


[e] Parochial residence is not ex- 
empt as used for religious purposes. 
Muldoon v. Board of Review of De 
Kalb County, 98 N.E. 673, 254 Ill. 336. 
Parsonage.—Denied exemp- 
(1) As “actual place of wor- 
ship” even though situated on ground 
appurtenant to church. Church of 
Our Saviour v. Montgomery County, 
10 Wkly.N.C. (Pa.) 170. (2) As 
church, meeting house, or other place 
of stated worship. Beers v. Kemp, 10 
Pa.Dist.&Co..97, (3) As property de- 
voted to religious use, since “the fact 
that a parsonage is used by a min- 
ister who devotes himself entirely to 
the services of God and to works of 
religion and charity, whereby the in- 
terests of his church are subserved, 
does not convert the parsonage from a 
secular into a religious use.” First 
Congregational Church of De Kalb v. 
Board of Review of De Kalb County, 
98 N.E. 275, 254 Ill. 220, 226, 39 L.R.A. 
N.S. 437. (4) Under a statute ex- 
empting “every place of worship and 
land used in connection therewith,” 
where the parsonage was situated on 
property separate from the church, al- 
though the court stated that exemp- 
tion would probably have been denied 
even if the parsonage had not been 
situated on separate property. Re 
Melville Presbyterian Church, (Ont.) 
[1926] 4 Dom.L.R. 1149. (5) Where 
situated on property situated sepa- 
rate from church lot. Foley v. Ober- 
lin Congregational Church of Steila- 
coom, 121 P. 65, 67 Wash. 280. | 

[g] Presbytery used as a residence 
by the archbishop and priests dis- 
charging duties in connection with 
cathedral is not exempt as a “build- 
ing used solely for public worship.” 
Kelly v. Municipal Council of Sydney, 
28 Austr.C.L.R. 203. 

{h] Priests’ houses denied exemp- 
tion as used primarily for residential, 
rather than religious, purposes. Wat- 
terson v. Halliday, 82 N.H. 962, 77 
OhioSt. 150, 11 Ann.Cas. 1096. 

[i]. Rabbi’s apartment denied ex- 
emption because not used exclusively 
for religious purposes. Congrega- 
tion ‘Gedulath Mordecai v. City of 
Shel York, 238 N.Y.S. 525, 135 Misc. 
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institution but lived in by nonecclesiastical persons,’ 
and exemption has been denied although the resi- 
dence was situated on the same lot as the church,* or 
physically annexed to the church building,® or 
Incidental use of 
such property for religious purposes will not entitle 
it to exemption,’ and exemption has been denied 
despite its use for meetings of the vestry and asso- 
ciations connected with the church,® or performance 
thereon of other acts connected with the work of the 
church, such as the hearing of confessions, perform- 
ing of marriage ceremonies, and distribution of gifts 
to the poor.? On the other hand, property primarily 


formed an integral part thereof.® 


[j] Rectory is not exempt as 
“church property used for religious 
purposes.” Ramsey County v. Church 
of the Good Shepherd, 47 N.W. 783, 45 
Minn. 229, 11 L.R.A. 175. And see 
Minnesota cases infra note [k]. 

-[k] Im Minnesota (1) under provi- 
sions of the constitution of 1906, ex- 
empting from taxation ‘‘all churches, 
church property, and houses of wor- 
ship,” a residence owned and main- 
tained by a church organization as a 
residence for its pastor or priest in 
charge is exempt as ‘‘church proper- 


ty.’’ State v. Church of Incarnation, 
196 N.W. 802, 158 Minn. 48. (2) Un- 
der earlier laws exempting only 


churches or “church property used 
for, religious purposes,” the residence 
of a clergyman was denied exemp- 
tion on the theory that it was devoted 
to secular, and not to religious, uses. 
Ramsey County v. Church of Good 
Shepherd, 47 N.W. 783, 45 Minn. 229, 
11 L.R.A. 175; Hennepin County v. 
Grace, 8 N.W. 761, 27 Minn. 503; St. 
Peter’s Church v. Scott County, 12 
Minn. 395. 

Statutes expressly granting exemp- 
tion see infra text and notes 11-14. 

3. Foxcroft v. Straw, 29 A. 950, 86 
Me. 76; State v..Union Congregation- 
al Church, 216 N.W. 326, 328, 173 
Minn. 40; Pittsburg v. Pittsburg 
Third Presb. Church, 10 Pa.Super. 
302. 

[a] Janitor’s residence, built on 
the church lot but separated from 
the church building, is not exempt. 
Pittsburg v. Pittsburg Third Presb. 
Church, 10 Pa.Super. 302. 

[b] “Lot and dwelling house, own- 
ed by a church corporation, and not 
used as a residence for its minister 
or in connection with its religious or 
charitable work or activities, but rent- 
ed to others for dwelling purposes, 
and the rental used by the church cor- 
poration in support of its religious 
exercises, are not exempt from tax- 
es.”’ State v. Union Congregational 
Church, 216 N.W. 326, 173 Minn. 40. 

[c] Where dwelling is erected up- 
on the land of a camp meeting associ- 
‘ation under a parol license or lease 
for a money consideration, the land 
is subject to taxation because not oc- 
‘eupied by the association for its own 
‘purposes within the meaning of the 
statute. Foxcroft v. Straw, 29 A. 950, 
"86 Me. 76. 

pee oninstion see infra text and note 


4 St. Peter’s Church v. Scott 
County, 12 Minn. 395; Wood v. Moore, 
1 Chest.Co. (Pa.) 265; Trinity Metho- 
dist Episcopal Church v. City of San 
Antonio, (Tex.Civ.App.) 201 S.W. 669. 

5. In re Parsonage Taxes, 25 Pa. 
Co 570: 

[a] Test of exemption is not phys- 
ical annexation, but use for religious 
- worship, and since the primary pur- 
pose of a parsonage is residential, it 
will be denied exemption irrespective 
of annexation to the church. In re 
Parsonage Taxes, 25 Pa.Co. 570. 

6. Congregation Gedulath Morde- 
cai v. City of New York, 238 N.Y.S. 
525, 135 Misc. 823. 

[a] Floor of synagogue building 
used for residence of rabbi is not ex- 


TAXATION 


dential use.?° 


for ecclesiastics, 


the statutory 


it has been held 
the minister is’ 


empt, as “whether or not the religious 
corporation’s dwelling house for its 
officiating clergyman is next to the 
synagogue or is added to it in the 
shape of an extra floor seems imma- 
terial to the court. It is merely a dif- 
ference in form, in the methods of 
building construction. The dwelling 
house of a rabbi is not used exclu- 
sively for religious purposes whether 
it is on top of a synagogue or whether 
it adjoins it.”’” Congregation Gedulath 
Mordecai v. City of New York, 238 N. 
Y.S. 525, 135 Misc. 823, 826. 

7. Ramsey County v. Church of 
Good Shepherd, 47 N.W. 783, 45 Minn. 
229, 11 L.R.A. 175; Wood v. Moore, 
1 Chest.Co. (Pa.) 265; In re City of 
Pawtucket, 52 A. 679, 24 R.I. 86; St. 
Joseph’s Church v. Providence Tax 
Assessors, 12 R.I. 19, 34 Am.R. 597. 

[a] Occasional religious services 
and ceremonies held in the parsonage 
of a church, situate on the same lot 
as the church edifice, do not make it 
a regular place of stated worship, so 
as to be exempt. Wood v. Moore, 1 
Chest.Co. (Pa.) 265. 

8. State v. Orleans Parish Bd. of 
Assessors, 26 So. 872, 52 La.Ann. 223; 
Watterson v. Halliday, 82 N.E. 962, 77 
OhioSt. 150, 11 Ann.Cas. 1096. 

9. Congregation Gedulath Morde- 
cai v. City of New York, 238 N.Y.S. 
525, 185 Misc. 8238, 826; Watterson v. 
Halliday, 82 N.E. 962, 77 OhioSt. 150, 
11 Ann.Cas. 1096. 

“The home, even of a religious man, 
is a place to eat, to sleep, to enter- 
tain friends. These are non-religious 
uses of property. This is true even 
though the rabbi’s residence is some- 
times used for meetings, confirma- 
tions and weddings.’ Congregation 
Gedulath Mordecai v. City of New 
York, supra. 

People v. Feitner, 61 N.E. 762, 
N.Y. 494; Shaarai Berocho v. 
yas LSe oN Ya: 67-925 60! ANA 


Although janitor lives on top 
floor of synagogue with his family, 
paying no rent, such incidental secu- 
lar use does not preclude exemption 
of the synagogue. Shaarai Berocho 
v. New York, 18 N.Y.S. 792, 60 N.Y. 
Super. 479. Compare Congregation 
Kol Israel Anschi Poland vy. New 
York, 5 N.Y.S. 608, 52 Hun 507 (de- 
nying exemption where the facts were 
substantially the same as in Shaarai 
Berocho v. New York, supra, except 
that the living quarters were furnish- 
ed the janitor in lieu of wages). 

11. Kan.—Griswold v. Quinn, 156 
P. 761, 97 Kan. 611. 

Philippine.-—Bishop of Nueva Se- 
govia v. Provincial Board of Ilocos 
Norte, 51 Philippine 352; Catholic 
Church y. Hastings, 5 Philippine 701. 

S.C.—St. Philip’s Parish Protestant 
Episcopal Church v. Prioleau, 40 S.R. 
1026, 63 S.C. 70, 57 L.R.A. 606. 

W.Va.—State v. Kittle, 105 S.E. 
775, 87 W.Va. 526, 

Wis.—Gray v. La Fayette County, 
27 N.W. 311, 65 Wis. 567. 

[a] Cemetery lot used as lodging 
place by participants in religious fes-~ 
tivities exempt from taxation be- 
cause this constituted an incidental 
use in religious functions. 


[§ 569 


employed for religious purposes will not be denied 
exemption because it has also an incidental resi- 


Under statutes expréssly granting exemption to 
residential properties of religious institutions used 


properties falling within the pur- 


view of the statutory description are entitled to ex- 
emption from taxation,’! although exemption will 
be denied as to properties not within the scope of 
language 
Where the statute broadly exempts all “parsonages,” 


extending exemption.*? 


that occupation of a parsonage by 
not essential to exemption,‘* al- 


Nueva Segovia v. Provincial Board 
of Ilocos Norte, 51 Philippine 352. 
[b] Deanery of Episcopal church 
exempt as “parsonage or dwelling 
owned by any church society and oc- 
cupied by its pastor as a residence.” 
Griswold v. Quinn, 156 P. 761, 97 Kan. 


611. 

{[c] RBesidence of archbishop is ex- 
empt as a “parsonage,” since ‘a par- 
sonage does not lose its legal priv- 
ilege as such because the clergyman 
residing in it enjoys the added ec- 
elesiastical dignity of archbishop,” 
where it appears from the evidence 
that the relations of the archbishop 
to his cathedral are pastoral in char- 
acter. Catholic Church y. Hastings, 5 
Philippine 701. 

[d] Wegetable garden is included 
within the exemption of a priest’s 
home. Bishop of Nueva Segovia v. 
Provincial Board of Ilocos Norte, 51 
Philippine 352. 

[e] “Rented for his benefit,” as 
used in a statute exempting the par- 
sonage of a church ‘whether occu- 
pied by its pastor permanently or 
rented for his benefit,’ does not re- 
fer to a renting of its parsonage to 
third persons for the benefit of the 
pastor, but on the contrary means a 
renting by the church as lessee of a 
parsonage for the benefit or use of 
its pastor. Gray v. La Fayette Coun- 
ty, 27 N.W. 311, 65 Wis. 567. 

{f] In Illinois a statute exempting 
parsonages was held to be unconsti- 
tutional on the ground that it was 
not property ‘used exclusively” for 
“religious purposes” within the mean- 
ing of the constitutional provision au- 
thorizing exemptions. People v. Oak 
Park First Cong. Church, 83 N.E. 536, 
23 20S 1S. ae 

12. Griswold v. Quinn, 156 P. 761, 
97 Kan. 611; Broadway Christian 
Church v. Com., 66 S.W. 32, 112 Ky. 
448, 23 Ky.L. 1695; People v. Feitner, 
61 N.E. 762, 168 N.Y. 494. 

[a] Bishop’s house not exempt as 
dwelling of pastor because the bishop 
is in charge of a diocese or body of 
churches, and is not the pastor of 
any particular congregation, and 
therefore the bishop’s residence is 
not a “parsonage or dwelling owned 
by any church society and occupied 
by its pastor as a residence.” Gris- 
ned v. Quinn, 156 P. 761, 97 Kan. 

13. St. Philip’s Parish Protestant 
Episcopal Church v. Prioleau, 40 S.F. 
1026, 638 S.C. 70, 57 L.R.A. 606; State 
v. Kittle, 105 S.E. 775, 87 W.Va. 526. 

[a] Parsonage does not lose its 
character as such because not occu- 
pied by pastor but rented and the 
rents applied to the payment of his 
salary and the rent of a different res- 
idence. .St. Philip’s Parish Protestant 
Episcopal Church y. Prioleau, 40 S.E. 
1026, 63 S.C. 70, 57 L.R.A. 606. 

[b] Rented for profit.—Code 
(1913) ¢ 29 § 57, as amended and re- 
enacted by Acts (1917) c 62 (Code 
Suppl. [1918] c 29 [§ 941]), exempt- 
ing parsonages by name, includes 
property acquired and for a time us- 
ed as a parsonage, but which, on dis- 
continuance of such use, is rented to 


Bishop of | persons not ministers of the church 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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though exemption will be denied a parsonage not oc- 
cupied by the minister where the exemption is in 
terms restricted to a parsonage “occupied as a home 


and for no other purpose.”?* 


[§ 570] (c) Trusts and Endowments. 
sence of constitutional or statutory provision there- 
for,’® property and funds held as an endowment or 
trust for a religious institution may be denied ex- 
emption from taxation,'® although they have been 
held exempt as property used for religious purpos- 
Under constitutional and statutory provisions 
exempting income bearing property and funds of re- 
ligious institutions, exemption will be granted trusts 
and endowments falling within the purview of the 
particular provision for exemption;'® 
the facts do not bring the property within the scope 
of the statute, exemption will be denied.?® 

Property purchased in part with exempt funds. 
Where real estate has been bought by a religious and 


es.17 
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_be taxed.?° 
In the ab- 
ister. 


but where 


charitable society in part with funds exempt from 


to which it belongs, pending disposi- 
tion thereof, and the rentals from 
which are used exclusively for pur- 
poses of such church. State v. Kittle, 
105 S.E. 775, 87 W.Va. 526. 

14. Broadway Christian Church v. 
ee 66 S.W. 32, 112 Ky. 448, 23 Ky.L. 
[a] Rule applied.—Under Const. § 
170, exempting from taxation ‘‘places 
actually used for religious worship, 
with the grounds attached thereto 
and used and appurtenant to the 
house of worship,” and ‘all parsonag- 
es or residences owned by any reli- 
gious society, and occupied as a home, 


and for no other purpose, by the min-- 


sister of any religion,” a church par- 
sonage which is not occupied by the 
minister, but is rented to another, is 
not exempt, although erected -on the 
church lot, and although the rent is 
paid to the minister. Broadway 
Christian Church v. Commonwealth, 
66 S.W. 32, 112 Ky. 448, 23 Ky.L. 1695. 


15. See infra text and note 18 et 
seq. 
te. Com. v. Thomas, 83 S.W. 572, 


119 Ky. 208, 26 Ky.L. 1128, 6 L.R.A. 
N.S. 320; In re Tax Cases, 12 Gill&J. 
(Md.) 117 [rev 3 How. (U.S.) 133, 11 
L.Ed. 529]; Gloucester Fifth Parish 
Ministerial Fund v. 19 
Pick. (Mass.) 542. ° 

17. Yates v. Board of Review of 
Will County, 144 N.E. 1, 312 Ill. 367. 

[a] Tiustration.—A trust fund in 
notes and securities established by a 
will under which the property is to 
be held intact by church trustees and 
the income therefrom to be used in a 
designated manner, that is, a desig- 
nated amount a year to purchase li- 
brary books for the church, a desig- 
nated amount to pay the salary of the 
church organist, and the remainder, 
yearly, to the minister as part pay- 
ment of his salary, which fund has 
been owned and administered by the 
trustees in accordance with the will, 
has been held used exclusively for re- 
ligious purposes and hence exempt 
from taxation, under Revenue Act, § 
2. Yates v. Board of Review of Will 
County, 144 N.E. 1, 312 Ill. 367. 


Gloucester, 


18. Seymour v. Hartford, 21 Conn. 
481; Landon vy. Litchfield, 11 Conn. 
251; Parker v. Redfield, 10 Conn. 
490; Atwater v. Woodbridge, 6 Conn. 


223,16 Am.D. 46; State v. Silverthorn, 
19 A. 124, 52 N:J.Law 73; Centrai 
Bank & Trust Co. v. Board of Com’rs 
of Yancey County, 143 S.E. 252, 195 
N.C. 678; Salem, ete., Cong. of Unit- 
ed-Brethren v. Forsyth County, 20 
S.E. 626, 115 N.C. 489. Compare Mat- 
tern v. Canevin, 63 A. 131, 213 Pa. 
588 (holding mortgage held for re- 
ligious and charitable purposes not 
subject to personal property tax). 
19. Hartford First Unitarian Soc. 
v. Hartford, 34 A. 89, 66 Conn. 368; 
Inhabitants of Gorham v. Trustees of 
Ministerial Fund in Gorham,.82 A. 


290, 109 Me. 22; State v. Krollman, 38 
N.J.Law 323 [aff 38 N.J.Law 574]; 
State v. Lyon, 32 N.J.Law 360; Salem, 
etc., Cong. of United Brethren v. For- 
syth County, 20 S.E. 626, 115 N.C. 489. 

[a] Act exempting lands owned by 
religious institution (1) does not ex- 
empt a fund derived from the pro- 
ceeds of the sale of such land (In- 
habitants of Gorham vy. Trustees of 
Ministerial Fund in Gorham, 82 <A. 
290, 109 Me. 22 [construing Act of 
Separation from Massachusetts]), (2) 
nor does it exempt land not owned at 
a particular date contemplated by the 
act (Inhabitants of Gorham v. Trus- 
tees of Ministerial Fund in Gorham, 
supra [land sold before separation 
from Massachusetts not exempt un- 
der Separation Act]). 

[b] Statute exempting property 
rented when rental “applied exclu- 
sively to the support of the gospel” 
does not exempt property rental of 
which is applied generally to educa- 
tional, religious, and charitable pur- 
poses. Salem, etce., Cong. of United 
Brethren v. Forsyth County, 20 S.H. 
626, 115 N.C. 489. 

[c] Under statute exempting 
bonds, mortgages, and invested funds 
of churches or ecclesiastical socie- 
ties, investment of its funds in pro- 
ductive real estate by an ecclesiasti- 
cal society does not render such realty 
exempt from taxation. Hartford 
First Unitarian Soc. v. Hartford, 34 
A. 89, 66 Conn. 368. 

[Gd] What constitutes endowment. 
—(1) A parsonage purchased with 
money raised by the voluntary con- 
tributions of the congregation is not 
an endowment within the meaning of 
a statute exempting from taxation 
the “endowment or fund” of any re- 
ligious society. State v. Lyon, 32 N. 
J.Law 360. (2) Nor is land held for a 
church by trustees apart from the 
church edifice. State v. Krollman, 38 
N.J.Law 323 [aff 38 N.J.Law 574]. 

20. Hartford First Ecclesiastical 
Soc. v. Hartford, 38 Conn. 274. 

21. See supra § 435. 

22. Presbyterian Church v. Mont- 
gomery County, 3 Grant (Pa.) 245. 


23. Yates v. Board of Review of 
Will County, 144 N.E. 1, 2; 312, 111. 
367. 


“The minister’s services, as such, 
are a necessary part of the religious 
services, and the money spent for 
his salary is necessarily money spent 
or used for religious purposes, and 
it is exclusively used for religious 
purposes when it is thus paid or spent. 
Of course, the money in the hands of 
the minister is taxable, and so is all 
other property that he purchases with 
it, but this has no tendency ‘to show 
that the $30,000, or the income there- 
from, is not used exclusively for re- 
ligious purposes in the hands of the 
trustees. It is the intended use of 
the trust fund and the actual ‘use 
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taxation and in part with funds not exempt from 
taxation, that separable portion bought with exempt 
funds may not be taxed and the other portion may 


Property or funds employed for support of min- 
Statutes exempting salaries of ministers?! 
do not exempt income bearing property of a re- 
ligious institution because the income is devoted 
to support of a minister;?? but money used for sup- 
port of a minister has been held exempt as property 
devoted to religious purposes.?3 

[§ 571] (d) Other Property. Particular kinds of 
property other than those heretofore considered,?* 
which have been held exempt under applicable facts 
and provisions of law, include a fund held for fu- 
ture purchase of a church,?° a lake,?* laundry,?7 and 
sacramental vessels ;?° and particular kinds of prop- 
erty held not exempt include camp meeting grounds, ?? 
food supplies held for general sale,?° lots held mere- 


made of it and the income therefrom 
that determine the question whether 
it is exempt from taxation, and not 
what becomes of the ircome after it 
is thus used.” Yates v. Board of Re- 
view of Will County, supra. 

24. See supra §§ 568-570. 

_25. Commonwealth vy. First Chris- 

tian Church of Louisville, 183 S.W. 
943, 169 Ky. 410, Ann.Cas.1918B 525 
[Loverr 186 S.W. 880, 171 Ky. 62]. 

[a] Under constitutional provision 
for exemption of “places actually us- 
ed for religious worship,” it has been 
held that funds derived from the sale 
of a church :and held for purchase of 
anew church are exempt. Common- 
wealth v. First Christian Church of 
Louisville, 1838 S.W. 943, 169 Ky. 410, 
Ann.Cas.1918B 525 [overr 186 S.W. 
880, 171 Ky. 62]. 

Trust or endowment funds see su- 
pra § 570. 

26. People v. Catholic Bishop of 
Chicago, 142 N.B. 520, 311 Ill. 11. 

[a] Used for recreation by semi- 
narians.—A lake which had been 
dredged and was used by a seminary 
preparing young men for priesthood 
for swimming, boating, and winter 
sports, and grounds surrounding sem- 
inary used exclusively for recreation- 
al purposes, held exempt from taxa- 
tion under Const. art 9 § 3, and Ca- 
hill St. (1923) c 120 § 2 cl 2, exempt- 
ing property used exclusively ‘for 
school and religious purposes.’ Peo- 
ple v. Catholic Bishop of Chicago, 142 
N.E. 520, 311 Tl. 11. : 

27. In re House of Good Shepherd 
of Omaha, 203 N.W. 632, 113 Neb. 489. 

[a] Income used for support.— 
Laundry property owned by a reli- 
gious institution, income from which 
was used for support of such insti-+ 
tution and its inmates, and did not 
constitute source of financial gain or 
profit to owner, was used exclusively 
for retigious purposes so as to be ex- 
empt from taxation. In re House of 
Good Shepherd of Omaha, 203 N.W. 
632, 113 Neb. 489. 

Trusts and endowments see supra § 
570. 

23. Baltimore County Appeal Tax 
Ct. v. St. Peter’s Academy, 50 Md. 
321. 

[a] Statute exempting ‘“equip- 
ment” of religious or charitable in- 
stitutions will include sacramental 
vessels used in a church. Baltimore 
County Appeal Tax Ct. v. St. Peter’s 
Academy, 50 Md. 321. : 

29. People v. Watseka Camp-Meet- 
ing Ass’n, 43 N.H. 716, 160 Ill. 576. 

[a] Denied exemption as “church.” 
—People v. Watseka Camp-Meeting 
Ass’n, 43 N.E. 716, 160 Hl. 576. 

30. Alton Bay Campmeeting Assoc. 
v. Alton, 45 A. 95, 69 N.H, 311. 

[a] Illustration.—A charter pro- 
vision authorizing a camp meeting as- 
sociation organized for ‘religious, 
moral, charitable, and benevolent pur- 
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ly for future sale,*! a pavilion,®? and a store.?4 

{§ 572] 5. Cemeteries and Cemetery Associa- 
tions**—a, In General. The exemption of cemeteries 
and cemetery associations ordinarily rests upon con- 
stitutional or statutory provisions dealing expressly 
with such property.*> While constitutional provi- 
sions authorizing legislative exemption of property 
of charitable institutions have been held broad 
enough to warrant legislative exemption of ceme- 
teries,*® it has also been held that property of ceme- 
tery associations falling beyond the scope of ex- 
press statutory provision for exemption of burial or 
cemetery property is not entitled to exemption un- 
der other statutory provisions exempting generally 
the property of charitable and benevolent institu- 
tions.*7 

“Burying ground,” as used in the exemption laws, 
has been defined as a plot of ground set apart. for 
burial of the dead,** and synonymous in meaning 
with “burial place” or “burial ground.”?® 

“Cemeteries,” as used in the tax exemption laws, 
has been held to inelude all kinds of places for 
interment of the dead.*° 

“Dividends,”’*1 as used in the tax laws denying 
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exemption to cemetery property from which divi- 
dends are derived, means a distributive share aris- 
ing from some joint venture or a proportionate 
amount arising from a. bankrupt or other estate.*? 

“Graveyard,’*? as the word is used in tax exemp- 
tion laws, has been defined as a place for the burial 
of the dead.** \ 

“Profit,’4> as used in tax laws precluding exemp- 
tion of cemetery property from which “profits” are 
derived, is broader in meaning than “dividends,’’*® 
and covers any sort of advantage, advance, or gain.** 

[§ 573] b. Ownership of Property. Where the 
exemption law predicates exemption solely upon the 
use or character of property as a cemetery, prop- 
erty falling within such statutory description is ex- 
empt irrespective of ownership.*® Where, however, 
the exemption law predicates exemption upon owner- 
ship by a cemetery association or corporation, prop- 
erty owned by others will be denied exemption.*® 

[§ 574] c. Use of Property—(1) In General. An 
exemption of cemeteries from taxation will apply to 
land acquired and set apart for burial purposes and 
either actually in use therefor or intended so to be 
used,®° provided, in the latter case, that:some active 


.T =o |e 
a) 


poses” to hold exempt from taxa- 
tion “for the purposes of said corpo- 
ration” real and personal property not 
exceeding a certain value, does not 
exempt from taxation a stock of gro- 
ceries and food supplies owned by the 
association and currently sold on the 
grounds to all persons desiring to 
purchase. Alton Bay Campmeeting 
Assoc. v. Alton, 45 A. 95, 69 N.H. 
pa Erle : é 

31. Central Methodist Church v. 
vie of Meridian, 89 So. 650, 126 Miss. 
780. 

32. Connecticut Spiritualist Camp- 
Meeting Assoc. v. East Lyme, 5 A. 
849, 54 Conn. 152. 

fa] Used by spiritualists on Sun- 
days only for religious exercises; but 
on week days for purely secular pur- 
poses, not exempt. Connecticut Spir- 
itualist Camp-Meeting Assoc. v. Hast 
Lyme, 5 A. 849, 54 Conn. 152. 

33. Proprietors of South Congre- 
gational Meeting House in Lowell v. 
City of Lowell, 1 Mete. (Mass.) 538. 

[a] Under church and vestry.— 
Proprietors of South Congregational 
Meeting House in Lowell v. City of 
Lowell, 1 Metc. (Mass.) 538. 

34. Cemetery association general- 
ly see Cemeteries §§ 5-13. 

35. See constitutional and statu- 
tory provisions; and passim infra §§ 
573-577. 

36. Forest Hill Cemetery Co. v. 
Creath, 157 S.W. 412, 127 Tenn. 686. 

37. Town of Milford v. Commis- 
sioners of Worcester County, 100 N.E. 
60, 213 Mass. 162. 

[a] Where there is express ex- 
emption of cemeteries and tombs un- 
der one statutory provision, and a 
general exemption of property of 

‘charitable and benevolent institu- 

tions under another provision, prop- 
erty of a cemetery corporation will be 
denied exemption under the general 
provision, as construction of the tax 
exemption laws as a whole manifests 
a legislative purpose to exclude cem- 
etery corporations from the designa- 
tion of charitable or benevolent in- 
stitutions. Town of Milford v. Com- 
missioners of Worcester County, 100 
N.E. 60, 213 Mass. 162. 

38.. Roman Catholic Episcopal 
Corp. v. Sault Ste. Marie, 24 Ont.L. 
35, 36, 18 Ont.W.R. 364 [quot Stand- 
ard D.]. 

39. Roman Catholic Episcopal 
Corp. v. Sault Ste. Marie, supra. 

“Tf looking closely for distinction, 
a ‘burying ground’ would by itself im- 
ply a place where burying is present- 
ly taking place—and burial ground a 


place used in the past—but, in the 
ordinary use of the words, there is 
no practical difference between ‘burial 
place’ and ‘burying ground.’’’ Roman 
Catholic Episcopal Corp. v. Sault Ste. 
Marie, supra. 

40. Mountain View Cemetery Co. v. 
Massey, 155 S.EB. 547, 109 W.Va. 473. 

[a]. Commercial cemeteries are in- 
cluded.—Mountain View Cemetery Co. 
v. Massey, 155 S.E. 547, 109 W.Va. 473. 

“Cemetery” defined generally see 
Cemeteries § 1. 

41. Generally see Dividend 18 C.J. 
p 1406. 

Distinguished from “profit” see in- 
fra text and note 46 

126, N.W. 


42. Simcoke v. 

816, 148 Iowa 132. ; 

43. “Graveyard” 28 C.J. p 824. 

44. Gray v. Craig, 172 P. 1004, 103 
Kan. 100. 

[a] Whether above or below 
ground, a place for the permanent in- 
terment of the dead comes within 
the meaning of “graveyard.” Gray 
v. Craig, 172 P. 1004, 103 Kan. 100. 

45. “Profit” or “profits” generally 
see Profit or Profits § 1. 9 

46. Simcoke v. Sayre, 126 N.W. 
816, 148 Iowa 1382. 

Pte er ons see supra text and note 

47. Simcoke y. Sayre, 126 N.W. 
816, 817, 148 Iowa 132. 

“The term. ‘profit’... ., -.| covers 
benefits of any kind, excess of value 
over cost, acquisition beyond expendi- 
ture, gain or advance.” Simcoke v. 
Sayre, supra. 

48. Cypress Lawn Cemetery Ass’n 
v. City and County of San Francisco, 
295 P. 813, 211 Cal. 387; State v. Crys- 
tal Lake Cemetery Ass’n, 193 N.W.- 
170, 155 Minn. 187. ¢ 

[a] Under exemption of “public 
burying grounds,” property of this 
description is exempt despite owner- 
ship by an association for pecuniary 
profit, since ‘“‘exemption is not made 
to depend upon the character of the 
owner, but upon whether the property 
is in fact public burying grounds.” 
State v. Crystal Lake Cemetery Ass’n, 
193 N.W. 170, 155. Minn. 187. 

[b] Under constitutional provi- 
sions exempting from taxation all 
property used or held exclusively for 
burial or other permanent deposit of 
the human dead, or for the care, main- 
tenance, or upkeep of such property 
or such dead, property used for the 
purposes specified is exempt, irre-. 
spective of the status or character of 


its owner. Cypress Lawn Cemetery 
Ass’n_ v. 


Sayre, 


City and County of San!187 


Francisco, 295 P. 818, 211 Cal. 387. 

49. La Fontaine Lodge, No. 42, I. 
O. O. F. v. Eviston, 123 N.E. 468, 71 
Ind.App. 445; Borough of Totowa Vv. 
State Board of Taxes and Assess- 
ments, 106 A. 18, 92 NiJ.Law 646; 
Mausoleum Builders of New Jersey v. 
State Board of Taxes and Assess- 
ments, 100 A. 236, 90 N.J.Law 163.  . 

[a] Rule applied.—Act March 21,. 
1916 (P. L. p 479) § 6, providing that: 
all mausoleums, vaults, crypts, or’ 
structures intended to hold or contain 
bodies of the dead are to be exempt 
from taxation in like manner as such 
cemeteries are now exempt by law, 
does not apply to lands purchased by 
a corporation not a cemetery associ- 
ation. Borough of Totowa v. State 
Board of Taxes and Assessments, 106 
A. 18, 92 N.J.Liaw 646. 

{[b] Mausoleum erected by busi- 
ness corporation on land purchased by 
cemetery was not exempt from taxa- 
tion under Gen. Tax Act (1903) § 3 
par 6, which continued Act April 11, 
1866 (P. L. p 1078), exempting cem- 
etery property from taxation. Maus- 
oleum Builders of New Jersey v. 
State Board of Taxes and Assess- 
ments, 100, A. 236, 90 N.J.Law 163 
[aff 96 A. 494, 88 N.J.Law 592]. 

[c] Where fraternal association 
bought a tract of land and caused it 
to be laid out and platted as a ceme- 
tery, set aside twenty-five per cent 
of the proceeds derived from the sale 
of lot as a perpetual care and main- 
tenance fund. for the care and mainte- 
nance of the cemetery, and from the 
funds so set aside purchased real es- 
tate and erected a three-story brick 
building, setting aside all rents and 
profits derived from the building as 
a perpetual care and maintenance 
fund for the cemetery, the building 
erected is not exempt from taxation 
under Burns St. Annot. (1914) § 4447, 
the words “‘cemetery association” and 
“such corporation” within such stat- 
ute meaning cemetery associations or 
corporations incorporated under the 
laws of the state. La Fontaine Lodge, 
No. 42, I. O. O. F. v. Eviston, 123 N.B 
468, 71 Ind.App. 445. 

50. Ark.—Winn v. City of Little 
Rock, 262 S.W. 988, 165.Ark. 11. 

. Ind.—Oak Hill Cemetery Co. v. 
Wells, 78 N.E. 350, 38 Ind.App. 479. 

La.—Metairie Cemetery Assoc. v. 
Board of Assessors, 37 La.Ann. 32. 

Md.—Appeal Tax Ct. v. St. Peter’s 
Academy, 50 Md. 321. 

Minn.—State v. Crystal Lake Cem- 
etery Ass’n, 193 N.W. 170, 155 Minn. 


For later cases, developments and changes in the law see Annotations, same.title and/section number, 


§§ 574-576] 


measures have been taken to prepare the ground for 
use as a cemetery,°? but will not apply to lands not 

- used nor reasonably intended for the specified pur- 
poses.>? 

‘Indefinite future use. While exemption has been 
denied in respect to land purchased by the owners of 
a cemetery with the intention of employing it for 
such purpose at some indefinite future time,®? this 
does not mean that only such land is exempt as is 
actually occupied by burial plots and graves.®+ 

Past use. Property used for interment of the 
dead of past years and preserved as a cemetery is 
exempt, despite cessation of use for burial of per- 
sons dying thereafter,®> and despite failure to main- 
tain it in good order.®& 

[§ 575] (2) Use for Other Purposes. Only so 
much of land owned as is used or intended for burial 
purposes is exempt, and not other portions which 
are used for entirely different purposes,®* although 
incidental use for other purposes will not preclude 

Mo.—State v. Wesleyan Cemetery 
Assoc., 11 Mo.App. 560. 


N.J.—Hoboken yv. North Bergen Tp., 
43 N.J.Law 146. 


29 Am.R. 32. 
54. 
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35 N.E. 240, 147 Ill. 
Graceland Cemetery Co., 86 Ill. 386, [fy the grounds is not a use for other 


State v. Lakewood Cemetery 


[61 C.J.] 491 


exemption.°® Under constitutional provisions ex- 
empting from taxation property used or held ex- 
clusively for the care, maintenance, or upkeep of 
cemetery grounds, use of the income of property 
for such care and maintenance does not show use 
of the property itself therefor so as to warrant ex- 
emption.®° 5 

[§ 576] (3) Profitable Use. In the absence of 
contrary provision of statute or constitution,®® a 


‘commercially owned and operated cemetery may be 


tax exempt.*! Where, however, the statute or con- 
stitution expressly or impliedly precludes exemption 
of cemetery property used for profit, exemption will 
be denied to property so employed,*? despite appliea- 
tion of profits to maintenance of the cemetery,®? 
and a cemetery conducted as a mere source of pri- 
vate or corporate profit will be denied exemption.*4 
But the mere fact that the lots in a cemetery are 
sold for purposes of interment does not necessarily 
show a profitable use,°® and receipt of incidental 


483; People v. 8rowing plants and flowers to beauti- 
than cemetery purposes, notwith- 


standing a small surplus has been 


N.Y.—In re New York, 85 N.E. 755, | Assoc., 101 N.W. 161, 93 Minn. 191; ]|sold for the benefit of the associa- 
192 N.Y. 459; People vy. Pratt, 29 N.| People v. Stillwell, 83 N.E. 56, 190 N.|tion. State v. Lakewood Cemetery 
EH. 7, 129 N.Y. 68 Y. 284 Assoc., 101 N.W. 161, 93 Minn. 191. 


Washi—Washelli Cemetery Ass’n 
Fe King County, 292 P. 101, 158 Wash. 

9. 
W.Va.—Mountain View Cemetery 
ry v. Massey, 155 S.E. 547, 109 W.Va. 

“Cemeteries used exclusively as 
such are exempt from _ taxation.’’ 
Winn v. City of Little Rock, 262 S.W.. 
988, 165 Ark. 11. 

[a] Exemption not limited to ten- 
anted graves, but includes the entire 
tract of land set apart for a cemetery. 
Metairie Cemetery Assoc. v. Board of 
Assessors, 37 La.Ann. 32. 

[b] “tndeveloped and unsold por- 
tions of a cemetery held in reserve for 
interment purpeses when such addi- 
tional space shall be needed for burial 
lots are exempt from taxation under 
Constitution, article 10, § 1, and Code, 
c. 29, § 57, provided such reserve is 
held in good faith and is not dis- 
proportionate in extent to the popu- 
lation of the community to be served 
and a reasonable expectation of the 
service to be rendered.” Mountain 
View Cemetery Co. v. Massey, 155 S. 
EB. 547, 109 W.Va. 473. : 

[c] Use forbidden.—Land within 
a city owned by a cemetery associa- 
tion, and which cannot be used by it 
for any other purpose, is exempt, al- 
though, by an ordinance of the city, 
no burials can be made there, and 
even though no body has in fact ever 
been buried there. People v. Pratt, 
29 N.E. 7, 129 N.Y. 68 [motion den 30 
N.E. 64]. 

51. Woodlawn Cemetery v. Ever- 
ett, 118 Mass. 354; Trinity Church v. 
New York, 10 How.Pr. (N.Y.)_ 138; 
German Evangelical Protestant Ceme- 
tery v. Brooks, 8 OhioCir.Ct. 439, 4 
OhioCir.Dec. 478. 

52. Oak Ridge Cemetery Corpora- 
tion v. Tax Commission, 132 N.E. 553, 
999 Ill. 430; Fairview. Development 
Co. v. Fay, 101 A. 405, 90 N.J.Law 
427 [aff 106 A. 891, 91 N.J.Law_ 687]; 
Fairview Heights Cemetery Co. v. 
Fay, 101 A. 405, 90 N.J.Law 427 [aff 
106 A. 821, 91 N.J.Law_ 688]; Mt. 
Pleasant Cemetery Co. v. City of New- 
ark, 98 A. 448, 89 N.J.Law 255. 

[a] Application of rule.—The ex- 
emption of cemeteries from_taxation 
by the Tax Act of 1903 (4 Comp. St. 
[1910] p 5083), does not include land 
belonging to a cemetery company ac- 
quired by a separate deed, which land 
was separated from -that used for 
interment and was not likely ever to 
be used for that purpose. Mt. Pleas- 
ant Cemetery Co. v. City of Newark, 
98 A. 448, 89 N.J.Law 255. 


53. Rosehill Cemetery Co. v. Kern, | 


55. Roman Catholic Episcopal 
Corp. v. Sault Ste. Marie, 24 Ont.L. 
35, 19 Ont.W.R. 364. 

[a] As “burying ground.”—It 
could not have been the intention of 
the Legislature to remove from ex- 
emption a burial ground as soon as 
filled; even if all the space is not tak- 
en up by interments, it may well be 
that a new and more suitable burying 
ground would be secured. Burials 
may cease in a particular lot by rea- 
son of prohibition by the Board of 
Health, or for other reasons, but the 
old place would not, while continuing 
only as the burial place, be assess- 
able, . . . and where the _ land 
remains consecrated and set aside for 
the dead, and there has been no aban- 
donment thereof, it is not liable to 
assessment for municipal taxation” 
under a _ statute exempting “every 
Soph) SDaryINe: ground.” Roman 
Catholic Episcopal Corp. v. Sault Ste. 
Marie, 24 Ont.L. 35, 37, 19 Ont.W.R. 
364 


56. Roman Catholic Episcopal 
Corp. v. Sault Ste. Marie, supra. 
[a] Unkempt, unfenced, and im- 


properly cared for cemetery was ex- 
empt from tax as a “burying ground” 
where it had never been used for any 
other purpose, and remained conse- 
crated by the church as a place of 
burial for persons dying years before. 
Roman Catholic Episcopal Corp. v. 
Sault Ste. Marie, 24 Ont.L. 35, 36, 19 
Ont.W.R. 364. 

57. Ill—Bloomington . Cemetery 
Assoc. v. People, 48 N.E. 905, 170 Tl. 
377; People v. Graceland Cemetery 
Co., 86 Ill. 336, 29 Am.R. 32. 

Iowa.—Mulroy v. Churchman, 15 N. 
W. 5838, 60 Iowa 717; Mulroy. v. 
Churchman, 3 N.W. 72, 52 Iowa 238. 

Mass.—Proprietors Rural Cemetery 
v. Worcester Co., 25 N.E. 618, 152 
Mass. 408, 10 L.R.A. 365, 

Mo.—State v. Lange, 16 Mo.App. 
468. 

Ohio.—German Evangelical Protes- 
tant Cemetery v. Brooks, 8 OhioCir. 
Ct. 439, 4 OhioCir.Dec. 478. 

58. State v. Lakewood Cemetery 
Assoc., 101 N.W. 161, 93 Minn. 191; 
Péople v. Stillwell, 83 N.E. 56, 190 N. 
Y. 284 


[a] Receipt of small revenue for 
temporary use of portion of proper- 
ty not occupied by graves has been 
held insufficient to prevent exemption 
of property of a cemetery association. 
People v. Stillwell, 88 N.E. 56, 190 N. 
Y. 284. 

[b] Uses incidental to cemetery.— 
Conducting a greenhouse on the ceme- 
tery property for the purpose of 


59. Cypress Lawn Cemetery Ass’n 
v. City and County. of San Francisco, 
295.(P 28135020 Calegs7 

60. See constitutional and statu- 
tory provisions. 

61. State v. Crystal Lake Cemetery 
Ass’n, 198 N.W. 170, 155 Minn. 187; 
Mountain View Cemetery Co. v. Mas- 
sey, 155 S.E. 547, 109 W.Va. 473. 

[a] Public burying grounds are, 
by Const. art 9 § 1, exempt from gen- 
eral taxes, although owned and op- 
erated by an association for pecunia- 
ry profit. State v. Crystal Lake Cem- 
ror Ass’n, 193 N.W. 170, 155 Minn. 

62. Cypress Lawn Cemetery Ass’n 
v. City and County of San Francisco, 
295 P. 813, 211 Cal. 387; La Fontaine 
Lodge, No. 42, I. O. O. F. v. Eviston, 
123 N.E. 468, 71 Ind.App. 445; Sim- 
eoks v. Sayre, 126 N.W. 816, 148 Iowa 

[a] Hotel owned by a cemetery 
organization denied exemption. Cy- 
press Lawn Cemetery Ass’n v. City 
and County of San Francisco, 295 P. 
813, 211 Cal. 387. 

{b] Gots held for sale.—Under 
statutes exempting from taxation 
cemeteries and places for the burial 
of the dead, so long as no profits are 
derived therefrom, it has been held 
that lots dedicated to burial purposes 
but held by a private individual for 
future sale at a profit, and presently 
used for income through sale of hay 
therefrom, are not tax exempt, and 
that there is no exemption of such 
lots implied as a matter of public 
policy. Simcoke v. Sayre, 126 N.W. 
816, 148 Iowa 132. ; 

63. Cypress Lawn Cemetery Ass’n 
v. City and County of San Krancisco, 
295 Py 813, 211 Cal. 387. 

fa] Diustration.—Under constitu- 
tional provisions exempting from tax- 
ation property used for burial of the 
dead or for the care, maintenance, or 
upkeep of such property “except as 
used or held for profit,” property used 
for profit is not exempt despite ap- 
plication of income to maintenance of 
the cemetery. Cypress Lawn Ceme- 
tery Ass’n v. City and County of San 
Francisco, 295 P. 8138, 211 Cal. 387. 

64. Negley v. Henderson, 55 S.W. 
554, 21 Ky.L. 1394;. Brown v. Pitts~ 
burgh, 16 A. 43, 1 Mon. (Pa.) 8 (where 
a cemetery has been bought as an in- 
vestment for a church, and whatever 
revenues are derived from it are for 
the use of the church, and may be ap- 
propriated to any purpose which it 
may choose, the cemetery is not ex- 
empt). : h 


_65. Georgia Mausoleum Co. v. City 
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revenue from property held for early use as burial 
ground has been held insufficient to preclude exemp- 


tion. ®* 


{§ 577] d. Particular Kinds of Property. 
exemption accorded to cemetery lands®’ ordinarily 
applies to a columbarium,®*® or mausoleum,®® and 
covers permanent improvements placed on the land 
and necessary to its use as a burying ground;?° but 
will not include personal property,’! such as horses, 
hearses, carriages, tools, and other articles used for 
burial or about their cemeteries,’? capital stock™® 
and franchises?* of a cemetery corporation, nor 


of Dublin, 95 S.E. 233, 147 Ga. 652 [cit 
Cyc]; City of Paducah v. Common- 
Wealth, 124 S.W. 286, 136 Ky. 232; 
State v. Board of Assessors, 26 So. 
872, 52 La.Ann. 223; Metairie Ceme- 
tery Assoc. v. Board of Assessors, 37 
La.Ann. 32; Washelli Cemetery Ass’n 
Py gets County, 292 P. 101, 158 Wash. 


{a] Rule applied.—(1) Under 
Const. art 7 § 2 par 2 (Civ.Code [1910] 
§ 6554), and Civ.Code (1910) § 998, 
property of a mausoleum company in 
a cemetery which it had purchased 
from the city and upon which it had 
erected a mausoleum containing 
burial crypts which it sold was ex- 
empt from taxation, as it is the use 
made of property for cemetery pur- 
poses and not the sale of crypts there- 
in that determines taxability. Geor- 
gia Mausoleum Co. v. City of Dublin, 
95 S.B. 233, 147 Ga. 652. (2) The 
cemetery of a city expending the mon- 
eys realized from the sale of lots 
and the income from rentals in main- 
taining the cemetery is exempt from 
taxation by-the state under Const. § 
170, exempting from taxation places 
of burial not held for profit. City of 
Paducah v. Commonwealth, 124 S.W. 
286, 1386 Ky. 232. 

{[b] Where sums received from 
sale of burial lots and crypts are de- 
voted to maintenance of cemetery by 
@ nonprofit corporation and other 
owners, there is no profitable use pre- 
cluding exemption. Washelli Ceme- 
tery Ass’n v. King County, 292 P. 
101, 158 Wash. 599. 

66. People v. Stillwell, 83 N.E. 56, 
190 N.Y. 284; Hope Cemetery Ass’n v. 
Rose, 191 N.Y.S. 623, 625, 117 Misc. 
457; In re Green Mount Cemetery 
Co.’s Appeal, 7 Pa.Dist.&Co. 200, 203. 

“It does not, however, follow that 
all land not actually occupied by 
graves belonging to such an associa- 
tion is taxable; neither does its sub- 
jection to that burden follow from 
the mere fact that it has some por- 
tion leased for a monetary considera- 
tion. As I view it, such a corporation, 
in order to gain the benefit of the 
exemption law, is not obliged to per- 
mit its unoccupied land to remain un- 
eared for, thus’ detracting from 
beauty of Scene and surroundings de- 
sired by average persons for the final 
resting place of loved ones whose 
memory is still fragrant. Neither is 
such an, association required to bal- 
ance the difference between the cost 
of keeping its unoccupied grounds in 
order and the tax which would prob- 
ably be assessed against them if use 
be made by sale or otherwise of their 
natural products, and act at its peril. 
It may, on the contrary, adopt such 
plan for keeping its unused lands in 
order aS may be most advantageous 
from all standpoints, and its exemp- 
tion is not lost, even though it derive 
some benefit in addition to that com- 
ing’ from improved § appearance.’’ 
Hope Cemetery Ass’n v. Rose, supra. 

{a] Illustration.—The mere fact 
that a cemetery association is in re- 
ceipt of a small revenue for the tem- 
porary use of the unoccupied portion 
of the cemetery is not inconsistent 
with the purpose of holding and pre- 
paring the land for burial purposes, 
and does not deprive it of its exemp- 


TAXATION 
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funds, investments, or securities owned by the ceme- 
tery association,?®> although other authority has 


granted exemption to funds of a cemetery associa- 


The 
an improvement 


tion from taxation under the statute. 
pore v. Stillwell, 83 N.E. 56, 190 N. 


67. See supra § 572. 

68. Washelli| Cemetery <Ass’n Vv. 
ee County, 292 P. 101, 158 Wash. 

[a] Niches for deposit of ashes of 
cremated dead and crypts for un- 
eremated bodies contained in a 
columbarium are places for burial 
within the meaning of a statute ex- 
empting property used for burial pur- 
poses, so that the building containing 
‘such niches and crypts is tax exempt. 
Washelli Cemetery Ass’n y. King 
County, 292 P. 101, 158 Wash. 599. 

69. Gray v. Craig, 172 P. 1004, 103 
Kan. 100; Washelli Cemetery Ass’n v. 
King County, 292 P. 101, 158 Wash. 
599. Compare Mausoleum Builders of 
New Jersey v. State Board of Taxes 
and Assessments, 100 A. 236, 90 N.J. 
Law 163 (denying exemption to a 
mausoleum owned by a business cor- 
poration). 

{a] Burialin mausoleums is as old 
as recorded history, so that such 
structures are within the contem- 
plation of statutes exempting burial 
properties in general terms. Washel- 
li Cemetery Ass’n v. King County, 292 
P, 101, 158 Wash. 599. ; 

[b] Exempt as “graveyard.”— 
Sete v. Craig, 172 P. 1004, 103 Kan. 

[c] Exempt as used “for burial 
purposes.”—Washelli Cemetery Ass’n 
Nene County, 292 P. 101, 158 Wash. 


70. Appeal Tax Ct. v. Baltimore 
Cemétery Co., 50 Md. 432; State -v. 
Lakewood Cemetery Assoc., 101 N. 
W. 161,93 Minn. 191; Forest Hill 
Cemetery Co. Vv. Creath, 157 S.W. 412, 
413, 127 Tenn. 686. 

“Permanent improvements on the 
land, necessary to its use as a ceme- 
tery, are, of course, to be deemed ex- 
empt as parts of the realty.’’ Forest 
Hill Cemetery Co. v. Creath, supra. 

71. State v. Casey, 109 S.W. 1, 210 
Mo. 235; Rosedale Cemetery Assoc. v. 
Linden Tp., 63 A. 904, 73 N.J.Law 421; 
Forest Hill Cemetery Co. v. Creath, 
157 S.W. 412, 127 Tenn. 686; Holly- 
wood Cemetery Co. v. Commonwealth, 
96 S.E. 207, 123 Va. 106. Compare 
Town of Milford vy. Commissioners of 
Worcester County, 100 N.E. 60, 213 
Mass. 162 (denying exemption to per- 
sonal property of a cemetery cor- 
poration under statutes exempting 
personalty of charitable or benevo- 
lent institutions), 

[a] Exemption of “cemeteries,” 
without any reference to any par- 
ticular kinds of property, applies 
only to the lands so used and not to 
the personal property_of a cemetery 
association. State v. Casey, 109 S.W. 
1, 210 Mo. 235. 

[b] Although exemption is of 
“cemetery lands and property,” the 
term “property” will not be con- 
strued_as including personal proper- 
ty. Rosedale Cemetery Assoc. v. 
yainden Tp., 63 A. 904, 73 N.J.Law 


72. Rosedale Cemetery Assoc. vy. 
Linden Tp., supra. 

73. People v. Elmwood Cemetery 
Co., 148 N.E. 273, 274, 317 Ill. 547; 


purposes as part 

[§ 578] 6. Chambers of Commerce and Similar 
Organizations. Although a chamber of commerce is 
not a corporation organized for profit, its primary 
purpose is promotion of business,’® and accordingly 
it has been denied exemption as a charitable,*® edu- 
cational,®° or scientific®? institution. 


tion as used indirectly for burial purposes,’* or to 


fund regarded for tax exemption 
of the realty."* 


Oak Ridge Cemetery Corporation v. 
Tax Commission, 132 N.E. 553, 299 
Ill. 430. Compare Metairie Cemetery 
Assoc. v. Board of Assessors, 37 La. 
Ann. 32 (holding such stock exempt 
where it had no value apart from the 
realty). 

“The fact that the property is ex- 
empt does not prevent taxation of 
the capital stock. The exemption of 
lands used for cemetery purposes is 
one thing, and the exemption of the 
capital stock of the corporation is 
quite another. The latter is required 
by the statute to be taxed.” People 
v. Elmwood Cemetery Co., supra. 

{a] MIlustration.—Stock of a 
cemetery corporation is not exempt 
from taxation on the ground that 
property which it represented was ex- 
empt, nor could it be said to be with- 
out value for tax purposes in view of 
possible dividends from sale of lots. 
People v. Elmwood Cemetery Co., 148 
N.E,. 273, 317 Ill. 547. 

Exemption. of corporate stock gen- 
erally see supra § 470. 

74, Oak Ridge Cemetery Corpora- 
tion v. Tax Commission, 132 N.H. 553, 
299 Ill. 430. 

75. Com. v. Lexington Cemetery 
Co., 70 S.W. 280, 114 Ky. 165, 24 Ky. 
L. 924; State v. Wilson, 52 d. 638; 
Muhlenburg v. Charles Evans Ceme- 
tery Co., 1 Woodw. (Pa.) 323; Holly- 
wood Cemetery Co. v. Commonwealth, 
96 S.E. 207, 123 Va. 106. 

76. Greenbush Cemetery Ass’n vy. 
Van Natta, 94 N.E. 899, 49 Ind.App. 
192. Compare Wood v. Oldfield, 106 
N.E. 1014, 219 Mass. 374 (holding that 
a trust fund, to be held by the officers 
of a town as trustees, to accumulate 
the income and apply part to the 
maintenance of a town cemetery and 
part to the general expenses of the 
town, is exempt from taxation). 

{a] IWustration—Act Febr. 3, 
1848 (Loc. L. [1848] ec 346) § 6, enact- 
ing a special charter for a cemetery 
association and providing that all 
real estate dedicated for burial pur- 
poses shall be exempt from taxation, 
when construed in pari materia with 
Rev. St. (1843) p 208 § 5, exernpt- 
ing from taxation every graveyard 
not exceeding a specified acreage, an4 
with Burns St. Annot. (1908) §§ 
4447, 10,144, 10,145, exempting ali 
property and assets of cemetery as- 
sociations and PREG that every 
cemetery shall be exempt from tax- 
ation, all the property of the associa- 
tion, regardless of its form, used in 
carrying out the objects of the as- 
sociation is exempt from taxation, 
and funds derived from the sale of 
cemetery lots to persons desiring 
them for burial purposes only, and 
held for the benefit of the association, 
are exempt. Greenbush Cemetery 
Ass’n v. Van Natta, 94 N.E. 899, 49 
Ind.App. 192. 

77. Forest Hill Cemetery Co. v. 
Creath, 157 S.W. 412, 127 Tenn. 686. 

78. Memphis Chamber of Com- 
merce v. City of Memphis, 232 S.W. 
73, 144 Tenn. 291. 

79. Memphis Chamber of Com- 
merce v. City of Memphis, supra. 

80. Memphis Chamber of Com- 
merce v. City of Memphis, supra. 

81. Memphis Chamber of Com- 
merce v. City of Memphis, supra. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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Statute exempting real property of board of trade 
from taxation so long as occupied by it for the pur- 
poses for which organized does not exempt property 
rented by the board to third persons.$2 


[§ 579] 7. College Fraternities 
College fraternities and sororities 


from taxation under statutes expressly relating to 
Greek letter fraternities,8* or may be exempt under 
statutes exempting property of “fraternal orders or 
societies” generally,§* or under statutes exempting 
a building used by a college as a literary hall or 
dormitory.£® But the dominant purpose of a college 
fraternity is generally domestic or residential,’* and 
it will ordinarily be denied exemption as a benevo- 


lent,®? charitable,§& educational,®® 


82. Louisville v. Louisville Bd. of 
Trade, 14 S.W. 408, 90 Ky. 409, 12 
Kyu. 397,-9 LRA. 629, 

[a] Application of rent to pur- 
poses of organization will not entitle 
such realty to exemption. Louisville 
v. Louisville Bd. of Trade, /14 S.W. 
408. 90 Ky. 409, 12 Ky.L. 397, 9 L.R. 


A. 629 
Allen, 127 N.E. 145, 


83. State v. 
189 Ind. 369. 

[a] “Fraternity” includes sorori- 
ty as used in exemption statute, so 
that omission of the word “sorority” 
does not show discrimination in- 
validating the statute. State v. Al- 
ten. 127 N.E. 145, 189 Ind. 369. 

“Greek-letter fraternities” see Fra- 
ternity 26 C.J. p 1049. 

84. Beta Theta Pi Corporation v. 
Board of Com’rs of Cleveland County, 
234 P. 354, 108 Okl. 78. 

Fraternal organizations generally 
see infra §§ 580-589. j 

85. Kappa Kappa Gamma House 
Ass’n v. Pearcy, 142 P. 294, 92 Kan. 
1020, 52 I.R.A.N.S. 995. Compare in- 
fra note 89 fal]. 

[a] Sorority.—A building erected 
by a society of young women who 
were students of the state university 
used as a literary hall, and dormi- 
tory, and never leased or otherwise 
used with a view of profit, is exempt 
from taxation under Gen. St. (1909) § 
9218. Kappa Kappa Gamma _ House 
Ass’n v. Pearcy, 142 P. 294, 92 Kan. 


1020, 52 L.R.A.N.S. 995. 

86. Beta Xi Chapter of Beta 
Theta Pi v. City of New Orleans, 137 
So. 204, 208, 18 La.App. 130; In- 


habitants of Orono y. Sigma Alpha 
Epsilon Society, 74 A. 19, 105 Me. 
214; Phi Beta Epsilon Corp. v. Bos- 
ton, 65 N.E. 824, 182 Mass. 457; Kap- 
pa Gamma Rho y. Marion County, 279 
P. 555, 130 Or. 165. 

87. People v. Alpha Pi of Phi Kap- 
pa Sigma Educational Ass’n of Uni- 
versity of Chicago, 158 N.E. 213, 215, 
326 Ill. 573, 54 A.L.R. 1376; Kappa 


Gamma Rho v. Marion County, 279 P. 


555, 558, 130 Or. 165. 

“Tt is not urged that a college fra- 
ternity is a public charity, but the 
contention is that it is a beneficent 
and charitable organization. We are 
of the opinion, however, that the 
beneficent and charitable organiza- 
tions contemplated in the Revenue 
Act are those which tend, in their 
operation, to lessen the burdens of 
government. While the appellant ex- 
ercises a good influence on the stu- 
dent body and relieves the university 
by providing rooming facilities for 
men, we are of the opinion that its 
property does not come within the 
provisions and intent of the Revenue 
Act herein referred to.’ People v. 
Alpha Pi of Phi Kappa Sigma_Educa- 
tional Ass’n of University of Chicago, 
supra. 

“ ‘Benevolent societies,’ as the term 
is used in the statute, are societies 
organized with the dominant purpose 
of doing good to others rather than 
for the convenience of their. mem- 
bers.” Kappa Gamma Rho y. Marion 
County, supra. 

Benevolent institutions generally 


TAX ATION 


and Sororities. 
may be exempt 


library,®° liter- 


see Supra §§ 499-522. 

88. Beta Xi Chapter of Beta Theta 
Pi v. City of New Orleans, 137 So. 
204, 18 La.App. 130; Kappa Gamma 
Rho v. Marion County, 279 P. 555, 130 
Or. 165. 

{a] Rule applied.—A fraternity’s 
chapter house near university campus 
was not “property devoted to charita- 
ble undertakings,” within tax exemp- 
tion provision, although the fraterni- 
ty made loans to students and dis- 
tributed about ten five dollar Christ- 
mas baskets yearly (Const. [1921] art 
10 § 4). Beta Xi Chapter of Beta 
Theta Pi v. City of New Orleans, 137 
So. 204, 18 La.App. 130. 

Charitable institutions 
see supra §§ 499-522. 

89. Knox College v. Board of Re- 
view of Knox County, 139 N.E. 56, 
308 Ill. 160, 35 A.L.R. 1041; Orono v. 
Sigma Alpha Epsilon Soc., 74 A. 19, 
105 Me. 214; Phi Beta Epsilon Corp. 
v. Boston, 65 N.E. 824, 182 Mass. 457; 
People v. Lawler, 77 N.Y.S. 840, 74 
App.Div. 553 [rev 73 N.Y.S: 1082, 36 
Mise. 594, and aff 71 N.E. 1136, 179 
NY. 535) 

[a] Not “dormitories” of college. 
—Fraternity houses not indiscrimi- 
nately used by all students of the 
college but, on the contrary, open only 
to the members of the respective fra- 
ternities, not by virtue of their col- 
lege attendance, but only upon elec- 
tion to membership in such faterni- 
ties under rules established by the so- 
cieties themselves, are not exempt 
from taxation as dormitories, but are 
subject to taxation. Knox College v. 
Board of Review of Knox County, 139 
N.E. 56, 308 Ill. 160, 35 A.L.R. 1041. 
Compare supra text and note 85. 

Educational institutions generally 
see supra §§ 523-550. 

90. People v. Lawler, 77 N.Y.S. 840, 
74 App.Div. 553 [rev 73 N.Y.S. 1082, 
36 Mise. 594, and aff 71 N.E. 1136, 
179 N.Y. 5351]. 

Libraries see infra §§ 602-605. 

91. Inhabitants of Orono v. Kappa 
Sigma Society, §0 A. 831, 108 Me. 320; 
People v. Lawler, 77 N.Y.S. 840, 74 
App.Div. 553 [rev 73 N.Y.S. 1082, 36 
Mise. 594, and aff 71 N.E. 1136, 179 
N.Y. 535]; Kappa Gamma Rho vy. 
Marion County,. 279 P. 555, 558, 130 
Or. 165. 

“Literary societies are organiza- 
tions for the propagation and spread 
of good literature rather than for 
one’s own individual education.” 
Kappa Gamma Rho v. Marion Coun- 
ty, supra. 

Literary societies see infra §§ 606- 


10. 

92. Inhabitants of Orono v. Kappa 
Sigma Society, 80 A. 831, 108 Me. 320; 
Inhabitants of Orono v. Sigma Alpha 
Epsilon Society, 74 A. 19, 105 Me. 214; 
Phi Beta Epsilon Corp. v. Boston, 65 
N.E. 824, 182 Mass. 457; People v. 
Lawler, 77 N.Y.S. 840, 74 App.Div. 553 
[rev 73 N.Y.S. 1082, 36 Misc. 594, and 
aff 71 N.E. 1136, 179 N.Y. 5385]; Kappa 
Gamma Rho v. Marion County, 279 P. 
555, 558, 130° Or. 165. 

“Scientific societies are usually and 
ordinarily understood to embrace or- 


generally 
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ary,*! or sejentific®? institution, and cannot secure 
exemption as a corporation organized for the moral 
and mental improvement of men. 

[§ 580] 8. Fraternal and Beneficial Associations? * 
—a. In General. 
exempt from taxation under laws expressly so pro- 
viding,®® or under laws exempting charitable and 
benevolent institutions in general terms,®” but have 
been denied exemption as religious societies.®® 

[§ 581] b. Express Exemption. 
ciations may be exempt from taxation under statutes 
expressly providing therefor.®® 
be denied exemption under such statutes where it 
appears that they are not fraternal,! or are not run 
on the lodge plan,? as where they are mere social 


Fraternal organizations®® may be 


Fraternal asso- 


They will, however, 


ganizations for the promotion of 
science or the pursuit of scientific 
studies for the purpose of developing 
science, rather than as a student ina 
college or university for his own 
edification.” Kappa Gamma Rho v. 
Marion County, supra. 

eee societies see infra §§ 606— 


93. People v. Lawler, 77 N.Y.S. 840, 
74 App.Div. 553 [rev 73 N.Y.S. 1082, 
36 Misc. 594, and aff 71 N.E. 1136, 179 
NEY 5351 

94. Cross references: 
peers of commerce see supra § 


Charitable and benevolent institu- 
pe generally see supra §§ 499- 

College fraternities see supra § 579. 

Educational institutions generally see 
supra §§ 523-550. 

Homes and asylums maintained by 
fraternal organizations see infra § 
592 text and note 88. 

Hospitals see infra §§ 597-601. 

Religious institutions generally see 
Supra §§ 551-571. 

Young men’s christian and similar 
associations see infra §§ 614-618. 
95. Fraternal organizations: 

Beneficial Associations § 1. 

Mutual Benefit Insurance § 1. 

96. See infra § 581. 
97. See infra §§ 582-584. 
98. Appeal of Scottish Rite Bldg. 


Cos L827 NEW O04, HOG IN ebs 695 sey, 
A.L.R. 1020. 
[a] Illustration.—The fact that 


members of a secret fraternal society 
are required to believe in the exist- 
ence of, and accountability to, a su- 
preme being, and that in their meet- 
ings and ceremonies prayers are said, 
and the precepts of morality and duty 
to others are taught, will not char- 
acterize such society as a religious 
organization, or exempt its property 
from taxation on the ground that it 
is used for religious purposes. Ap- 
peal of Scottish Rite Bldg. Co., 182 N. 
W. 574, 106 Neb. 95, 17 A.L.R. 1020. 

99. See statutory provisions. 

{a] Legislative provision control- 
ling.—Under statutes exempting prop- 
erty of charitable institutions used 
for charitable purposes, and express- 
ly classifying Masonic lodges as char- 
itable,organizations, property of such 
lodges devoted to their fraternal pur- 
poses is exempt; and, where the con- 
stitution empowers the legislature to- 
exempt charitable institutions, legis- 
lative determination that a Masonic 
lodge is such an institution is control- 
ling. State v. Packard, 160 N.W. 150, 
35 N.D. 298, L.R.A.1917B 710. 

1. People ex rel. Masonic Hall 
Ass’n of Saratoga Springs y. White, 
155 N.E. 898, 244 N.Y. 564. 

[a] Masonic corporation, organ- 
ized to acquire property for masonic 
purposes, part of which was occupied 
for recreation purposes, was not en- 
titled to tax exemption, as a ‘‘frater- 
nal corporation.’’ People ex rel. Ma- 
sonic Hall Ass’n of Saratoga Springs 
v. White, 155 N.E. 898, 244 N.Y. 564. 

2. New Standard Club vy. McRaven, 
71 So. 289, 111 Miss. 92, Ann.Cas.1918E: 
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clubs,* or where their charters do not provide for 
the particular objects specified by statute as pre- 


requisite to exemption.* 


Lodge buildings and application of income. Under 
statutes exempting real property of a fraternal or- 
ganization created to build and maintain buildings 
for use of itself or other fraternal organizations, 
where the entire net income from such realty is de- 
voted to support of worthy and indigent members, 
to warrant exemption it must appear from the or- 
ganization’s charter that it was created for the speci- 
fied purposes,® and provisions of the by-laws as to 
such matters are insufficient basis for exemption.® 
It must appear from the charter that the organiza- 
tion had the purpose as well as the power to fulfill 
the statutory requirements,’ that its building was 
designed for use as a lodge and not a club,® and ex- 


TAX ATION 


indigent.++ 


exempt.?? 


In General. 


emption will be denied to other realty owned by 


274, 2 

3. People ex rel. Masonic Hall 
Ass’n of Saratoga Springs v. White, 
214 N.Y.S. 390, 126 Misc. 661 [aff 217 
N.Y.S. 657, 218 App.Div. 38]. 

[a] Although its membership — is 
limited to Masons, an organization 
primarily a social club will be denied 
exemption, and it cannot become enti- 
tled to exemption from taxation by 
providing that small annual net in- 
come be applied to charity. People 
ex rel. Masonic Hall Ass’n of Sarato- 
ga Springs v. hite, 214 N.Y.S. 390, 
126 Misc. 661 [aff 217 N.Y.S. 657, 218 
App.Div. 38]. 

4. People ex rel. Silver Lake Mut. 
Wee’ iv. iGlark, (21 01N. Ysa 300, (bad 
Misc. 622; People ex rel. Olean Ma- 
sonic Corporation v. Breder, 201 N.Y. 
S. 291, 121 Misc. 553. 

[a] Charter provision as :to in- 
come.—Undér Tax L. § 4 subd 7, ex- 
empting from taxation the property 
of fraternal corporations used exclu- 
sively for moral or mental improve- 
ment, or for religious, charitable, or 
benevolent purposes, provided that 
the net income of the property is ex- 
eclusively used for a home or school 
for the education or relief of the mem- 
bers of such fraternity or their fami- 
lies, does' not exempt from taxation 
property of a fraternal corporation, 
whose charter did not provide for any 
income therefrom to be used for such 
purposes. People ex rel. Olean Ma- 
sonic Corporation v, Breder, 201 N.Y. 
S291, 121) Misc. 553: 

5. People ex rel. Buffalo Consisto- 
ry v. Betz, 185 N.Y.S. 538, 114 Misc. 
124. 

6. People ex rel. Buffalo Consisto- 
ry v. Betz, supra. 

[a] Ilustration.—A provision in 
the by-laws that its realty should be 
let to no one but other fraternal or- 
ganizations is insufficient to show cre- 
ation of a corporation for the specified 
statutory purpose. People ex rel. 
Buffalo Consistory v. Betz, 185 N.Y.S. 
538, 114 Misc. 124. 

7. People ex rel. Mizpah y. Burke, 
126 N.E. 708, 228 N.Y. 245. 

8. People ex ‘rel. Masonic Hall 
Ass’n of Saratoga Springs y. White, 
214 N.Y.S. 390, 126 Mise. 661 [aff 217 
-N.Y.S. 657, 218 App.Div. 38]; People 
ex rel. Perry Lodge, No. 278, Loyal 
Order of Moose, Inc., v. Clark, 210 N. 
Y.S. 353, 125 Misc. 618, 621. 

“The statute seems to contemplate 
a building distinctly for society or 
lodge purposes, aS opposed to a gen- 
éral club house for members of the 
order.” People ex rel. Lodge No. 1 
of Benevolent & Protective Order of 
Elks y. Purdy, 167 N.Y.S. 285, 179 
App.Div. 805, 809 [quot People ex rel. 
Perry Lodge No. 278, Loyal Order of 
Moose, Inc., v. Clark, supra]. 

9. People ex rel. German Masonic 
Temple Ass’n of City of New York v. 
Goldfogle, 241 N.Y.S. 328, 136 Misc. 
100 [aff 243 N.Y.S. 810 (aff 175 N.E. 
324, 255 N.Y. 586)]. 


10. People ex rel. Masonic Hall 
Ass'n of Saratoga Springs v. White, 
214 N.Y.S. 390, 126 Misc. 661 [aff 217 
N.Y.S.. 657,218 App.Div. 38]. See 
People ex rel. Schenectady Odd Fel- 
lows’ Temple Ass’n v. McMillan, 187 
N.Y.S. 471, 199 App.Div. 268, 117 Misc. 
600 [aff 191 N.Y.S. 946] (where by- 
laws expressly permitted different ap- 
plication of income and exemption 
was denied). 

“My judgment is that, in order to 
claim exemption, the organization— 


assuming it to be for the moral or], 


mental improvement of its members, 
and being a fraternal association, 
within the accepted meaning of the 
term—must have in contemplation an 
income, the entire net proceeds of 
which shall be devoted to providing 
and maintaining an asylum, home, or 
school for free education or relief of 
its members, their wives, widows, or 
orphans. The relator, as at present 
organized does not come within this 
definition, and its property is there- 
fore taxable.” People ex rel. Olean 
Masonic Corporation y. Breder, 201 N. 
VuS~ 291,) 293, 9b21 J Masesbb3. 

11. People ex rel. Delphian Lodge, 
No. 751, I. O. O. F., v. Cahoon, 166 N. 
Y.S. 347, 179 App.Div. 287; People ex 
rel. Silver Lake Mut. Ass’n y. Clark, 
210 N.Y.S. 357, 125 Mise. 622; People 
ex rel. Perry Lodge, No. 278, Loyal 
Order of Moose v. Clark, 210 N.Y.S. 
353, 125 Misc. ‘618. 

[a] Benefits paid regardless of 
need.—A fraternal organization, pay- 
ing sick and funeral benefits to mem- 
bers regardless of whether they are 
needy, is not entitled to exemption 
from taxation, under Tax L. § 4 subd 
7. People ex rel. Perry Lodge, No. 
278, Loyal Order of Moose, Ine. v. 
Clark, 210,.N:Y,S. 353, °125 Misc, }61/8: 
. 12. State v. Bankers’ & Planters’ 
oe Ins. Ass’n, 238 S.W. 17, 152 Ark, 
182. ; 

[a] Application of rnle.—An asso- 
ciation, not operated on the lodge sys- 
tem, but whose operations are -con- 
fined to the issuance of benefit certifi- 
cates or policies to its own members, 
who are divided into circles, and upon 
the death of a member the beneficiary 
is entitled to receive the amount spec- 
ified therein, not exceeding the 
amount of an assessment on all the 
members in that circle, any excess to 
be held for use in the payment of sub- 
sequent death claims and to the so- 
licitation and receiving of applica- 
tions for membership, and whose by- 
laws provided for officers with fixed 
salaries, is not subject to tax under 
Crawford & M. Dig. § 9819, requiring 
payment of an annual tax by a mutual 
insurance company doing business for 
profit, and not organized strictly for 
benevolent or charitable purposes, in 
view of sections 9805, 9806. State v. 
Bankers’ & Planters’ Mut. Ins. Ass’n, 
238 S.W. 17, 152. Ark. 182. 

Exemption of insurance companies 
generally see supra § 483. 


such organization.® 
the charter required application of the income to the 
purposes specified by statute,*® and that the mem- 
bers to be relieved were not only worthy but also 
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It should further appear that 


Under statutory provisions exempting insurance 
companies organized strictly for benevolent or char- 
itable purposes, a mutual nonstock insurance asso- 
ciation not doing business for profit has been held 


[§ 582] c. Charitable or Benevolent Status—(1) 
Subject to qualifications hereinafter 
pointed out,!® the general rule is that fraternal or- 
ganizations are tax exempt under laws exempting 
charitable and benevolent institutions, or property 
devoted to charitable purposes,1* but are not ex- 
empt as institutions of purely public charity.t® 


13. See passim infra text and notes 
17-38. 

14. Ga.—Massenburg Vv. Grand 
Lodge F. & A. M., 7 S.E. 636, 81 Ga. 
212; Savannah v. Solomon’s Lodge 
No. 1, FE. & A. M., 53 Ga. 93.0": 

Ind.—Indianapolis y. Grand Master 
of State Grand Lodge, 25 Ind. 518. 

Ky.—Henderson v. Strangers’ Rest 
Lodge No. 13, I. O. O. F., 17 S. W. 215, 
17 Ky.L. 1041. 

La.—State v. 
34 La.Ann, 574. 

Mass.—Masonic Education, ete,, 
ee v. Boston, 87 N.E. 602, 201 Mass. 

Neb.—Plattsmouth Lodge No. 6, A. 
KF. & A. M. v. Cass County, 113 N.W. 
167, 79 Neb. 463. 

N.Y.—People ex rel. Syracuse Ma- 
sonic Temple v. Ostrander, 173 N.Y.S. 
356, 105 Misc. 405. ; 

Or.—Hibernian Benev. Soc. y. Kelly, 
42 "Pr 3, (28 Or! 173; 52.) Amst. 769; 
30 L.R.A. 167. 

S.D.—-Dakota Lodge No. 1, I. O. O. 
F., v. Yankton County, 228 N.W. 238 
[reh adhering to judgment 223 N.W. 
330, 54 S.D. 402]. 

Tenn.—Cumberland Lodge No. 8, F. 
& A. M. v. City of Nashville, 154 S.W. 
1141, 127 Tenn. 248. 

Utah.—Salt Lake Lodge No. 85, B. 
P. O. E. v. Groesbeck, 120 P. 192, 40 
Utah 1, Ann.Cas.1914C 940. 

Va.—Petersburg Vv. Petersburg 
Benev. Mechanics’ Assoc., 78 Va. 431. 

W.Va.—In re Masonic Temple So- 
ciety, 111 S.E. 637, 90 W.Va. 441, 22 
A.L.R. 892. 

“The benevolent purposes of such 
an organization as the statute con- 
templates are, in a measure, akin to 
charitable purposes, in that they be- 
stow, benefits through their efforts 
and means on either its members or 


Board of Assessors, 


the public by assisting the needy or’ 


promoting some benefaction by ad- 
vancing and Supporting agencies of a 
beneficial public nature.’’ Trustees 
of Green Bay Lodge No. 259 of Benev- 
olent & Protective Order of Elks of 
America v. City of Green Bay, 99 N. 
W. 837, 122 Wis. 452, 458, 106 Am.S.R. 
984 [quot Methodist Episcopal Church 
Baraca Club v. City of Madison, 167 
N.W. 258, 259, 167 Wis. 207, L.R.A. 
1918D 1134]. 

15. Ill—Supreme Lodge M. A. F, 
O. v. Effingham County Bd. of Review, 
79 N.E. 23, 223°1N. 54, 7 Ann.Cas. 38. 

Ky.—Benevolent Ass’n of Elks v. 
Wintersmith, 263 S.W. 670, 204 Ky. 
20; Merrick Lodge No. 31, I. O. O. F., 
v. City of Lexington, 194 S.W. 92, 175 
Ky. 275; Vogt v. City of Louisville, 
190 S.W. 695, 173 Ky. 119, Ann.Cas. 
1918E 1040; Newport v. Masonic 
Temple Assoc., 56 S.W. 405, 108 Ky. 
333, 21 Ky.L. 1785, 49 LRA. 252, — 

. Me.—Bangor y. Rising Virtue Lodge 
No. 10, F. & A. M., 73 Me. 428; 40 Am. 
R. 369. 

Ohio.—Morning Star Lodge No. 26, 
I. O. O. F., v. Hayslip, 23 OhioSt. 144. 

Pa.—Philadelphia v. Masonic Home, 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§ 582] 


While the foregoing rules1® are not followed in ey- 
ery Jurisdiction,'’ there is authority expressly point- 
ing out the distinction between “charitable and be- 
nevolent” and “purely publie charity,” and holding 
that fraternal organizations are exempt under the 
first type of statute and not under the second,!® and, 
where the only requirement is that the institution 
or the use of its property must’ be charitable or 
benevolent, the fact that its benefits are not open 
to the general public has been held immaterial.1® 


Where, however, the purposes of 


ganization are not primarily charitable or benevolent 
in character, exemption will be denied,?° and, where 
the statute exempts institutions exclusively chari- 
table or benevolent, a fraternal organization lacking 
exclusive objects of this character will be denied 
exemption.?4_ Where exemption is sought by a par- 
ticular lodge, its right thereto will depend upon its 
own charitable or benevolent character,?? and not 
upon the character of the state?* or national2* or- 


28 A. 954, 160 Pa. 572, 40 Am.S.R. 736, 
23 L.R.A. 545. 

Tex.—City of Houston v. Scottish 
Rite Benev. Ass’n, 230 S.W. 978, 111 
Tex. 191 [answers to certified ques- 
tions conformed to (Civ.App.) 233 S. 
W. 551] (holding also that the leg- 
islature might reasonably conclude 
that an institution was one of ‘‘pure- 
ly public charity’ within Const. art 
8 § 2, authorizing exemption from tax- 
ation of buildings used exclusively, 
and owned, by institutions of purely 
public charity where: First, it made 
no gain or profit; second, it accom- 
plished ends wholly benevolent, and, 


third, it benefited persons, indefinite 


in numbers and in personalities, by 
preventing them, through absolute 
gratuity, from becoming burdens to 
the state); Masonic Temple Ass’n v. 
Amarillo Independent School Dist., 
(Civ.App.) 14 S.W.(2d) 128; Concho 
Camp, No. 66, W. O. W., v. City of San 
Angelo, (Civ.-App.) 231 S.W. 1106. 
Wis.—Green Bay Lodge No. 259, B. 
Pp. O. EB. v. Green Bay, 100 N.W. 887, 
122 Wis. 452, 106 Am.S.R. 984. 
Charitable institutions generally 
see supra § 504. 
16. See supra text and notes 14, 
ex 
17. 


6. 

18. Hibernian Benev. Soc. v. Kelly, 
Alp") 3) 128) Or 17s, 52) Ams. Re 769, 
30 L.R.A. 167. 

19. Horton v. Colorado Springs 
Masonic Bldg. Soc., 173 P. 61, 64 Colo. 
529, L.R.A.1918E 966; Kansas Ma- 
sonic Home v. Board of Com’rs of 
Sedgwick County, 106 P. 1082, 81 Kan. 
859, 26 L.R.A.N.S. 702. ee 

20. Vogt v. City of Louisville, 190 
S.W. 695, 173 Ky. 119, Ann.Cas.1918E 
1040; Methodist Episcopal Church 
Baraca Club v. City of Madison, 167 
N.W. 258, 259, 167 Wis. 207, L.R.A. 
1918D 1124; Trustees of Green Bay 
Lodge No. 259 of Benevolent & Pro- 
tective Order of Elks of America y. 
City of Green Bay, 99 N.W. 837, 122 
Wis. 452, 458, 106 Am.S.R. 984. 

“While some of the aims of the or- 
der are the promotion of benevolence 
and charity, it is the avowed and 
obvious purpose of the order to main- 
tain this clubhouse as_ a Suitable 
place for the members and their fam- 

-jlies to congregate for entertainment, 
amusement, and to provide refresh- 
ments. The bestowal of these privil- 
leges and benefits is not of a benevo- 
lent or charitable character. These 
privileges and benefits which every 
person may secure for himself and 
family for a consideration, according 
to his tastes, wishes, and means, and 
which the members of this lodge thus 
provide by co-operation as a body for 
their mutual advantage, are not of a 
benevolent character, and serve no 
such purpose.’ Trustees of Green 
Bay Lodge No. 259 of Benevolent & 
Protective Order of Elks of America 


See infra text and notes 25, 
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ganization. 


a fraternal or- 


v. City of Green Bay, supra [quot 
Methodist Episcopal Church Baraca 
Club vy. City of Madison, supra]. 

21. People ex rel. Perry Temple 
Ass’n v. Ciark, 210 N.Y.S. 360, 125 
Mise, 625; People ex rel. Perry Lodge, 
No. 278, Loyal Order of Moose _ v, 
Clark, 210 N.Y.S. 353, 125 Mise. 618. 

[a] Charter provision that organi- 
zation was created for “social recrea- 
tion” precludes exemption of a frater- 
nal organization with additional be- 
nevolent objects, as a corporation or 
association organized ‘exclusively’ 
for moral or mental improvement of 
men or women or for charitable or be- 
nevolent purposes. People ex rel. 
Perry Temple Ass’n vy. Clark, 210 N.Y. 
S. 360, 125 Misc. 625, 627. 

22. Dakota Lodge No. 1, I. O. O. 
F., v. Yankton County, 223 N.W. 330, 
54 S.D. 402 [adhered to on reh 228 N. 
W. 238). 

23. Dakota Lodge No. 1, I. O. O. 
F., v. Yankton County, supra. 

24. Dakota Lodge No. 1, I. O. O. 
F., v. Yankton County, supra. 

25. Bangor v. Rising Virtue Lodge 
No. 10 F. & A. M., 73 Me. 428, 40 Am. 
R. 369. 

[a] Masonic lodge is not entitled 
to exemption from taxation as a be- 
nevolent or charitable institution be- 
cause it: . First, has objects other 
than charity; Second, restricts its 
charity to members. “Bangor v. Ris- 
ing Virtue Lodge No. 10 F. & A. M., 
73 Me. 428, 40 Am.R. 369. 

26. Masonic Education & Charity 
Trust v. City of Boston, 87 N.E. 602, 
201 Mass. 320; City of Houston v. 
Seottish Rite Benev. Ass’n, 230 S.W. 
978, 111 Tex. 191 [answers to certified 
questions conformed to (Civ.App.) 233 
S.W. 551]. 

[a] Grand lodge of Masons.— 
Where the master, wardens, and mem- 
bers of the grand lodge of Masons 
were a voluntary association to ad- 
minister charity, and by St. (1859) 
p 254 c 73, were incorporated, and 
subsequently by amendment (St. 
[1884] p 182 c 221) were given au- 
thority to create a board of trustees 
to receive, hold, invest, etc., charita- 
ble gifts, ete.,, a charitable gift by 
will to the master, wardens, and mem- 
bers of the grand lodge is not di- 
vested of its character as a public 
charity because the fund was turned 
over by the executor under the will 
to the corporate board of trustees, as 
that body, being only an administra- 
tive instrument, and chartered for a 
limited purpose, must be deemed a 
charitable institution, charged with 
the administration of a public chari- 
ty; and hence’ such fund is exempt 
from taxation, under Pub. St. (1882) 
e 11 § 5 cl 38. Masonic Education & 
Charity Trust v. City of Boston, 87 
N.B. 602, 201 Mass. 320. 

[b] In view of purpose for which 
Scottish rite benevolent association 
was formed and the philanthropies 
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There are minority rules broadly denying the right 
of a fraternal organization to exemption as a char- 
itable or benevolent. institution,?® or, on the other 
hand, holding that fraternal organizations are en- 
titled to exemption as purely public charities.2¢ 

Under laws exempting charitable institutions in 
the nature of asylums, exemption will be denied to 
fraternal organizations.27 

Where statutes expressly exempt fraternal or- 
ganizations?® under specified conditions, a fraternal - 
organization not falling within the express exemp- 
tion will be denied exemption as a charitable and 
benevolent institution under other statutory provi- 
sions exempting the latter type of organization.29 

Particular fraternal organizations and lodges held 
exempt or not exempt under general rules,?° as ap- 
plied to the particular facts and laws involved, in- 
clude Elks,*1 Hibernians,?? Knights of Columbus,?* 
Masons,** Knights Templar,?> Moose,?* and Odd 


which it practiced, such institution 
was an institution of purely public 
charity within Const. art 8 § 2, pro- 
viding that the legislature may ex- 
empt from taxation all buildings own- 
ed by such an institution, as a charity 
need not_be universal to be public. 
City of Houston v. Scottish Rite Be- 
nev. Ass’n, 230 S.W. 978, 111 Tex. 191 
[answers to certified questions con- 
formed to (Civ.App.) 233 S.W. 551]. 

27. State v. Addison, 2 S.C. 499 
(such societies are not exempt where 
the exemption is in terms restricted 
to “charitable institutions in the na- 
ture of asylums for the infirm, deaf 
and dumb, blind, idiotic, and indigent 
persons’’). 

Homes and asylums: 
Generally see infra §§ 590-596. 
Of fraternal organizations see infra 

§ 592 text and note 88. 


28. See supra § 581. 
29. Plattsburg Lodge No. 828, F. 
& A. M., v. Laravie, 238 N.Y.S. 327, 


135 Misc. 275. 

30. See passim 
notes 13-29, 

31. See case infra this note. 

\ [a] Exemption granted. — Salt 
Lake Lodge No. 85, B. P. O. E. v. 
Groesbeck, 120 P. 192, 40 Utah 1, Ann. 
Cas.1914C 940. 

{b] Exemption denied.— Boston 
Lodge No. 10, B. P. O. EB. v. City of 
Boston, 104 N.E. 453, 217 Mass. 176; 
Green Bay Lodge v. Green Bay, 99 N. 
W. 837, 122 Wis. 452, 106 Am.S.R. 984. 

a See case infra this note. 

a 
an Benevolent Society v. Kelly, 42 P. 
3, 28 Or. 173, 52 Am.S.R. 769, 30 L. 
R.A. 167. 

33. See case infra this note. 

fa] Exemption granted.—Aber- 
deen Council, No. 820, K. of CG. v. 
ieee County, 223 N.W. 950, 54 S.D. 

34. See cases infra this note. 

[a]. Exemption granted.—Horton 
v. Colorado Springs Masonic Bldg. 
Soc., 173 P. 61, 64 Colo. 529, L.R.A. 
1918E 966; Kansas Masonic Home v. 
Board of Com’rs of Sedgwick County, 
106 P. 1082, 81 Kan. 859, 26 L.R.A.N.S. 
702; People ex rel. Syracuse Masonic 
Temple v. Ostrander, 173 N.Y.S. 356, 
105 Mise. 405; Cumberland Lodge No. 
8, F. & A. M. v. City of Nashville, 154 
S.W. 1141, 127. Tenn. | 248; City. of 
Houston v. Scottish Rite Benevolent 
Ass'n, 230 S.W. 978, 111 Tex. 191 [an- 
swers to certified questions conformed 
to (Civ.App.) 233 S.W. 551]; In re 
Masonic Temple Society, 111 S.E. 637, 
90 W.Va. 441, 22 A.L.R. 892. 


supra text and 


fb] Exemption denied.—Platts- 
burg Lodge No. 828, F. & A. M. v. 
Laravie, 238 N.Y.S. 327, 135 Misc. 
275. 


35. See case infra this note. 

{a] Exemption denied.—Vogt v. 
City of Louisville, 190 S.W. 695, 173 
Ky. 119, Ann.Cas.1918E 1040. 

36. See case infra this note. 


Exemption granted.—Hiberni- © ? 
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Fellows.*7 


Organization affiliated with an exempt fraternal 
society, but existing for distinct and nonbenevolent 
purposes, will be denied exemption.**® 

[§ 583] (2) Benefits and Insurance. 
that an organization primarily fraternal has some 
insurance features will not preclude its exemption 
as a charitable or benevolent institution.®°® 
where the principal object of a fraternal order is 
to provide for the payment of sick benefits to mem- 
bers and special payments to the next of kin or 
designated beneficiaries of deceased members, out of 
funds raised by dues and assessments, it is not a 
charitable organization, but in the nature of an in- 
surance company, and its property is not exempt,*° 
and it has been held that a benevolent association 
with insurance features cannot secure exemption as 
an institution of purely public charity.‘ 

[§ 584] (3) Organization for Social Purposes. 
Where the primary purpose of a fraternal organiza- 


[a] Exemption denied.—People ex 
rel. Perry Lodge, No. 278, Loyal Or- 
der of Moose v. Clark, 210 N.Y.S. 353, 
125 Misc. 618. 

87. See cases infra this note. 

[a] Exemption granted.—Hender- 
son v. Strangers Rest Lodge No. 13, 
Or Oks tle SaWeyelo, Lewy. 1047 
(holding Odd Fellows’ lodge exempt 
as “benevolent”. but not as “charita- 
ble” society); Dakota Lodge No. 1, 
I. O. O. F. v. Yankton County, (S.D.) 
228 N.W. 238 [reh adhering to judg- 
ment 223 N.W. 330, 54 S.D. 402]. 

[b] Exemption denied.—Sum- 
munduwot Lodge No. 3, I. O. O. F. v. 
Spaeth, 106 P. 1077, 81 Kan. 894; Mer- 
rick Lodge No. 31, I. O. O. F. v.. City 
i chee 194 S-W. 92, 175 Ky. 
38. Atlanta Masonic Temple Co. v. 
City of Atlanta, 133 S.BE. 864, 162 Ga. 
244; People ex rel. Troy Masonic Hall 
Ass’n v. Byrne, 210 N.Y.S. 527, 125 
Misc. 212. 

[a] Masonic realty company.—A 
Masonic corporation, organized under 
L. (1871) ec 41, to purchase realty and 
maintain buildings ‘for Masonic pur- 
poses,” is not a “corporation organ- 
ized for charitable or benevolent pur- 
poses,” within Tax L. § 4 subd 7, ex- 
empting property of such corpora- 
tions from taxation, notwithstanding 
the benevolent character of Masonic 
bodies from which its trustees are 
chosen, or which are members of cor- 
poration or tenants of its buildings. 
People ex rel. Troy Masonic Hall 
Ass’n v. Byrne, 210 N.Y.S. 527, 125 
Mise. 212. 

39. Hibernian Benevolent Society 
We welly, 42 .P.od;-28. Or.) 173) 52eAm. 
S.R. 769, 30 L.R.A.' 167. 

40. I1l.—Supreme Lodge M. A. F. 
O. v. Efingham County Bd. of Review, 
9 Nib. 23; 223 011 54,: 7 Ann Cas.' 38: 
State Council of Catholic Knights v. 
Effingham County Bd. of Review, 64 
N.E. 1104, 198 Ill. 441. 

Kan.—National Council K. & L. S. 
v. Phillips, 66 P. 1011, 63 Kan. 799. 

Mass.—Young Men’s’ Protestant, 
ete., Soc. v. Fall River, 36 N.E. : 57, 
160 Mass. 409. 

Miss.—Ridgeley Lodge No. 23, I. O. 
een: v. Redus, 29 So. 1638, 78 Miss. 

Neb.—Grand Lodge, Degree of Hon- 
or, A. O. U. W. of Nebraska v. Sarpy 
County, 157 N.W. 344, 99 Neb. 647; 
Royal Highlanders v. State, 108 N-W. 
183, 77 Neb. 18, 7 L.R.A.N.S. 380. 

N.Y.—Matter of Jones, 2 N.Y.S. 671, 
1 Conn:Surr. 125, 22 Abb.N.Cas. 50. 

S.D.—Masonic Aid Assoc. v. Taylor, 
50 N.W. 93, 2 S.D. 324. ‘ 

Eng.—In re Linen, etc., Drapers’, 
etc., Inst., 58 L.T.Rep.N.S. 949. 

[a]. In West Virginia the provi- 
sion of Code (1913) c 55A § 30 (§ 
3255), which exempts the funds of 
fraternal benefit societies, but not 
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[$§ 582-586 


tion is social, rather than charitable or benevolent, 


The fact 


But 


their real estate and office equipment, 
has no application to the property of 
charitable and benevolent orders held 
and used exclusively for charitable 
and benevolent purposes, for that 
statute applies solely to fraternal or- 
ders with insurance and other benefit 
features connected therewith. In re 
Masonic Temple Soc., 111 S.E. 637, 90 
W.Va. 441, 22 L.R.A. 892. 

Exemption of insurance companies 
generally see supra § 483. 

41. Concho Camp, No. 66, W. O. 
W., v. City of San Angelo, (Tex.Civ. 
App.) 231 S.W. 1106. 

42. Boston Lodge No. 10, B. P. O. 
E. v. City of Boston, 104 N.E. 453, 217 
Mass. 176; People ex rel. Silver Lake 
Mut. Ass’n v. Clark, 210 N.Y.S. 357, 
359, 125 Mise. 622. 

“T fail to see how the relator can 
claim exemption by virtue of the first 
part of subdivision 7, section 4, for 
the reason that it was not organized 
exclusively for one of the purposes 
therein mentioned. It was organized 
for social recreation, as well as for 
any other purpose, and while the 
recreation contemplated and carried 
out by the relator may be a whole- 
some and morally beneficial kind, I 
think it takes the case out of the plain 
wording of the statute.” People ex 
rel. Silver Lake Mut. Ass’n y. Clark, 
supra. 

[a] Illustration.—Where an order 
maintained an expensive building and 
furnishings largely for club purposes, 
and contributed only a small part of 
its income to the relief of distressed 
members, it was not exempt from 
taxation as a charitable organization. 
Boston Lodge, No. 10, B. P. O. E. v. 
City of Boston, 104 N.E. 453, 217 
Mass. 176. 

43. Grand Lodge of Maryland, K. 
P. v. City of Baltimore, 146 A. 744, 
157 Md. 542; City of Trenton v. Tren- 
ton Masonic Temple Ass’n, 151 A. 
753, 8 N.J.Mise. 778; City of Houston 
v. Scottish Rite Beney. Ass’n, 230 S. 
W. 978, 111 Tex. 191 [answers to cer- 
tified questions conformed to (Civ. 
App.) 233 S.W. 551]; Masonic Temple 
Ass’n v. Amarillo Independent School 
Dist., (Tex.Civ.App.) 14 S.W.(2d) 128. 

[a] Building owned by corporation 
organized by nonprofit associations 
to hold title to building for fraternal 
associations was not exempt from 
taxation notwithstanding exemption 
would have occurred if any of the 
associations had owned the building 
(Pub. L. [1927] p 791). City of Tren- 
ton v. Trenton Masonic Temple Ass’n, 
151 A. 753, 8 N.J.Misc. 778. 

[b] Where legal title was in cor- 
porate building commission in trust 
for a charitable fraternal organiza- 
tion, the realty was not so far owned 
by the fraternal organization as to be 


exemption will be denied.*? : 

[§ 585] d. Property Exempt—(1) Ownership. 
Where exemption is predicated upon ownership of 
property by a fraternal organization or by a char- 
itable or benevolent institution, property not owned 
by an institution of the character specified will be 
denied exemption.** 

[§ 586] (2) Use of Property—(a) In General. 
Irrespective of its general right to be classified as 
a charitable or benevolent institution,** property of 
a fraternal organization will be denied exemption 
where it is not employed for the benevolent or sim- 
ilar purposes specified in the exemption laws,*® or, 
under laws requiring exclusive use, where the prop- 
erty is not used exclusively for the specified pur- 
poses,*® although an incidental use for purposes not 
charitable nor benevolent will not necessarily pre- 
clude exemption.** 

Intent to use property in future for charitable and 


L. [1924] art 81 § 4). Grand Lodge 
of Maryland, K. P. v. City of Balti- 
more, 146 A. 744, 157 Md. 542. 

[c] Ownership shown and exemp- 
tion granted. City of Newark v. State 
Board of Taxes and Assessments, 155 
A. 9, 9 N.J.Misce. 599. 

44. See supra § 582. 

45. Kan.—Summunduwot Lodge 
No. 3, I..O. O. F. v. Spaeth, 106 P. 
1077, 81 Kan. 894; Mason v. Zimmer- 
man, 106 P. 1005, 81 Kan. 799. 

Neb.—Appeal of Scottish Rite Bldg, 
Co., 182 N.W. 574, 106 Neb. 95, 17 A. 
L.R. 1020. 

Or.—Hibernian Benev. Soc. v. Kel- 
ly;—42, P...8,. 28, Or. 1738, .52 Am.8.R. 
769;-30) R.A. 167. 

Tex.—Morris v. Lone Star Chapter 
aa 6, R. A. M., 5 S.W. 919, 68 Tex. 

Vt.—Grand Lodge of Masons v. 
eaty of Burlington, 78 A. 973, 84 Vt. 


46. Manhattan Masonic Temple 
Ass’n v. Rhodes, 296 P. 734, 132 Kan. 
646; St. Louis Lodge No. 9, B. P. O. 
E. v. Koeln, 171 S.W. 329, 262 Mo. 444, 
L.R.A.1915C 694, Ann.Cas.1916E 784; 
Plattsburg Lodge No. 828, F. & A. M. 
v. Laravie, 238 N.Y.S. 327, 135 Misc. 
275; People ex rel. Masonic Hall 
Ass’n of Saratoga Springs v. White, 
214 N.Y.S. 390, 126 Misc. 661 [aff 217 
N.Y.S. 657, 218 App.Div. 38];. People 
ex rel. Perry Lodge, No. 278, Loyal 
Order of Moose v. Clark, 210 N.Y.S. 
353, 125 Misc. 618; City of Houston v. 
Scottish Rite Benev. Ass’n, 230 S.W. 
978, 111 Tex. 191 [answers to certi- 
fied questions conformed to (Civ. 
App.) 233 S.W. 551). 

47. Horton v. Colorado Springs 
Masonic Bldg. Soc., 173 P. 61, 64 Colo. 
529, L.R.A. 1918E 966; People ex rel. 
Syracuse Masonic Temple v. Ostrand- 
er, 173 N.Y.S. 356, 105 Misc. 405; Salt 
Lake Lodge-No. 85, B. P. O. E. v. 
Groesbeck, 120 P. 192, 40 Utah 1, Ann. 
Cas.1914C 940. 

[a] Rule applied.—(1) The mere 
fact that members of societies whose 
primary purpose was charitable gave 
entertainments in their building at 
which a fee was charged, was not & 
departure from charitable purpose so 
as to preclude exemption of the build- 
ing from taxation where the monies 
so derived were used for charitable 
purposes. Horton v. Colorado Springs 
Masonic Bldg. Soc., 173 P. 61, 64 Colo. 
529, L.R.A.1918E 966. (2) The mere 
casual or occasional use of a small 
portion of the property for some pur- 
pose other than the main use to which 
the property is devoted will not de- 
stroy the exemption on the ground 
‘that it was not exclusively devoted to 
benevolent and charitable purposes, 
within Tax L. § 4 subd 7, as amended 
by L. (1916) ¢ 411 exempting such cor- 


entitled to exemption (Code Pub. Gen.|porations from taxation, the statute 
For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 586-589] 


benevolent purposes is insufficient basis for exemp- 
tion under laws requiring charitable or benevolent 


use.*8 


Under statute expressly exempting property of 
fraternal or beneficial societies,*® and requiring use 
of the property or application of the income there- 
from for specified purposes, exemption will be de- 
nied if property or income is not employed as re- 
Where the statute exempts lodges not 
used for profit, an occasional and incidental profit- 
able use will not preclude exemption.®! 

Profitable use of 


quired.’ 


[§ 587] (b) Use for Profit.*2 


TAXATION 


property of fraternal organizations precludes its 


contemplating the leasing or use of 
the building at fixed rates, either 
regularly or as opportunity offers. 
People ex rel. Syracuse Masonic Tem- 
ple v. Ostrander, 173 N.Y.S. 356, 105 
Mise. 405. (3) A fraternal order 
whose object was good fellowship 
among its members, to carry out 
charitable purposes and cunduct a 
social club for the benefit of the mem- 
bers, owned a clubhouse to which 
members only were admitted. Part 
of the clubhouse was used’as a buf- 
fet and dining room wherein meals, 
cigars, and drinks were served to 
members at customary prices, the net 
proceeds therefrom being devoted to 
charitable purposes, and the rest of 
the clubhouse was used for social pur- 
poses. It was held that the primary 
purpose of the order being charitable 
and its charities not being restricted 
to its own members, the clubhouse 
was exempt, under Const. art 13 § 3, 
providing that property used exclu- 
sively for charitable purposes shall 
be exempt from taxation, the use of 
part of the clubhouse as a buffet and 
eafé being only incidental to the 
charitable purpose of the order. Salt 
Lake Lodge No. 85, B. P. O. E., v. 
Groesbeck, 120 P. 192, 40 Utah 1, Ann. 
Cas.1914C 940. ’ 

48. Sioux Falls Lodge, No. 262, B. 
P. O. E. v. Mundt, 156 N.W. 799, 37 
S.D.. 97, 2\ A.E.R. 542. 

[a] Rule applied.—A tract on 
which a lodge intends to build for 
lodge purposes is not used for char- 
itable purposes within Pol. Code § 
2056 subd 3, relating to exemptions 
from taxation, where it owns and oc- 
cupies another building for those pur- 
poses. Sioux Falls Lodge, No. 262, B. 
P. O. E. v. Mundt, 156 N.W. 799, 37 
S.D. 97, 2 A.L.R. 542. 

49. See supra § 581. 

50. People ex rel. Mizpah Lodge, 
No. 518, 1.20. OO. F.,_v- Burke, 126 N. 
E. 703, 228 N.Y. 245; People ex rel. 
New York Lodge, No. 1, B. P. O. E., v. 
Purdy, 167 N.Y.S. 285, 179 App.Div. 
805 [aff 121 N.E. 885, 224 N.Y. 7101; 
People ex rel. German Masonic Tem- 
ple Ass’n of City of New York v. Gold- 
fogle, 241 N.Y.S. 328, 136 Misc. 100 
[aff 243 N.Y.S. 810 (aff 175 N.E. 324, 
255 N.Y. 586)]; People ex rel. Perry 
Temple Ass’n vy. Clark, 210 N.Y.S. 360, 
125 Mise. 625; People ex rel. Silver 
Lake Mut. Ass’n v. Clark, 210 N.Y.S. 
357, 125 Misc. 622; People ex rel. 
Troy Masonic Hall Ass’n v. Byrne, 
210 N.Y.S. 527, 125 Misc. 212; Peo- 
ple ex rel. Schenectady Odd Fellows’ 
Temple Ass’n v. McMillan, 187 N.Y.S. 
471, 199 App.Div. 268, 117 Misc. 600 
[aff 191 N.Y.S. 946]. ’ 

[a] MTlustration.—A Masonic tem- 
ple, organized under the Benevolent 
Orders Law, cannot claim exemption 
from taxation under Tax L. § 4 subd 
7, as amended by L. (1916) c 411, on 
the ground that the entire net income 
of its real property is exclusively 
used to maintain asylums, etc., where, 
no net income having been produced, 
the corporation merely has an in- 
definite purpose to appropriate to 
such purposes income when produced. 
“There must be a definite appropria- 
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tion of the fund to one or more of the 
purposes specified in the statute.” 
People ex rel. Syracuse Masonic Tem- 
ple v. Ostrander, 173 N.Y.S. 356, 361, 
105 Misc. 405. 

51. Hardin v. Rock Springs Lodge, 
No. 12, A. F. & A. M., 154 P.. 328, 28 
Wyo. 522. 

[al Rule applied.—Under Comp. 
St. (1910) § 2322, exempting from 
taxation property of lodges not used 
for private profit, property of lodge 
rented only occasionally for the eve- 
ning for social gatherings was ex- 
empt. Hardin v. Rock Springs Lodge 
Nov-12) AG. '& (A. M.,!) 154 BP. 323,;°23 
Wyo. 522. 

52. Statutes exempting property 
where income devoted to charity see 
supra § 581. 

53. Iowa.—Lacy v. Davis, 83 N.W. 
784, 112 Iowa 106. 

Kan.—Summunduwot Lodge No. 3, 
I. O. O. F., v. Spaeth, 106 P. 1077, 81 
Kan. 894. 

La.—Elks Theater Co. v. City of 
New Iberia, 78 So. 483, 143 La. 162. 

Miss.—Senter v. City of Tupelo, 101 
So. 372, 136 Miss. 269; Ridgeley Lodge 
No. 23, I. O. O. F.. v. Redus, 29 po. 163, 
78 Miss. 352. 

Mo.—Adelphia Lodge No. 38, K. P. 
v. Crawford, 57 S.W. 1020, 157 Mo. 
356; Fitterer v. Crawford, 57 S.W. 
532, 157 Mo. 51, 50 L.R.A. 191. 

N.Y.—People v. Brooklyn Bd. of As- 
sessors, 27 Hun 559; People ex rel. 
Syracuse Masonic Temple v. Ostrand- 
er, 173 N.Y.S. 356, 105 Misc. 405. 

Tex.—Morris v. Lone Star Chapter 
No. 6, R. A. M., 5 S.W. 519, 68 Tex. 
698. 

W.Va.—State v. McDowell Lodge, 
No. 112, A. F. & A. M., 123 S.E. 561, 
96 W.Va.-611. 

Wis.—Milwaukee Gymnastic Assoc. 
Bay aukee: 109 N.W. 109, 129 Wis. 
429. 
[a] Applying rentals on purchase 
money balance.—‘“Where a _ building 
was owned by a Masonic lodge, and a 
part of it is rented for stores and of- 
fices, and the proceeds derived from 
these rentals applied to the payment 
of the balance of purchase money due 
on the property, these revenues so 
derived from these rentals are not 
used for ‘fraternal and benevolent 
purposes’ in accordance with section 
4252, Code of 1906 (section 6883, 
Hemingway’s Code), and the property 
is not, therefore, under this section 
exempt from taxation.” Senter v. 
City of Tupelo, 101 So. 372, 136 Miss. 
269. 

{[b] Use of rent for charity.— 
Property of a lodge of Ancient Free 
and Accepted Masons, a _ charitable 
and benevolent organization leased 
for profit, is not exempt from taxation 
under Const. art 10 § 1, and Code ¢ 
29 § 57, although the rents are used 
for charitable and benevolent pur- 
poses and for the upkeep of the prop- 
erty rented and the discharge of a 
debt thereon. State v. McDowell 
Lodge, No. 112, A. F. & A. M., 123 S.E. 
561, 96 W.Va. 611. 

[c] Wheater.—‘‘While said theater 
is used for the fraternal purposes of 
the plaintiff, its hall or auditorium, 
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exemption where the exemption law expressly or 
impliedly forbids such use.®? 

[§ 588] (c) Social Use. 
organizations used primarily for social purposes is 
ordinarily denied exemption.*4 

[§ 589] (3) Particular Kinds of Property. Un- 
der the ab¢ve rules,®® as applied to the particular 
provisions of law and conditions of fact involved, 
exemption has been granted to building lots,®* lodge 
rooms or buildings,®? and recreational property ;°° 
and denied to an administrative®® or headquarters®® 
building of a fraternal society, lodge building,®! and 


Property of fraternal 


is also used for picture shows and 
theatrical performances, and rooms 
in the building are leased as stores, 
from which a revenue of some $1,500 
is derived yearly. It therefore comes 
under the proviso, ‘provided, the prop- 
erty so exempted be not leased for 
purposes of private or corporate 
profit or income,’ and consequently, is 
not exempt.” Elks Theater Co. v. 
ros of New Iberia, 78 So. 433, 143 La. 


Incidental use for nonbenevolent 
yornoses see supra § 586 text and note 

54 Manhattan Masonic Temple 
Ass’n v. Rhodes, 296 P. 734, 132 Kan. 
646; People ex rel. Masonic Hall 
Ass'n of Saratoga Springs v. White, 
214 N.Y.S. 390, 126 Misc. 661 [aff 
217 N.Y.S. 657, 218 App.Div. 38]; 
People ex rel. Perry Temple Ass’n v. 
Clark, 210 N.Y.S. 360, 125 Mise, 625; 
People ex rel. Perry Lodge, No. 278, 
Loyal Order of Moose v. Clark, 210 
N.Y.S. 353, 125 Misc. 618. ; 

Incidental use for nonbenevolent 
perverse see supra § 586 text and 
note 6 


55. See supra §§ 580-588. 
56. Aberdeen Council, No. 820, K. 
of C., v. Brown County, 223 N.W. 


950, 54 S.D. 545. Compare Sioux Falls. 
Lodge, No. 262, B. P. O. E. v.. Mundt, 
156 N.W. 799, 37 S.D. 97, 2 A.L.R. 542 
(where exemption was denied a tract 
held with intent to build a lodge 
thereon at a later date). 

57. Salt Lake Lodge No. 85, B. P. 
O. E. v. Groesbeck, 120 P. 192, 40 
Utah 1, Ann.Cas.1914C 940; Inde- 
pendent Order of Odd Fellows of Cas- 
per, Wyo., Lodge No, 22 v. Scott, 163 
P. 306, 24 Wyo. 544. 

58. Board of Com’rs of Rio Grande 
County v. San Luis Valley Masonic 
Ass’n, 250 P. 147, 80 Colo. 183. 

{a] Tllustration—Where an as- 
sociation composed of, and main- 
tained by, Masonic lodges and in- 
dividual members owned grounds and 
buildings used solely for Masonic 
purposes, as a fraternal pleasure, 
recreation, and health resort, and pro- 
ceeds therefrom were used in char- 
itable work, it was held that the 
property was used for “charitable 
purpose,” within Const. art 10 § 5, and 
Comp. L. § 7198, exempting property 
from taxation. “Board of Com’rs of 
Rio Grande County v. San Luis Valley 
Masonic Ass’n, 250 P. 147, 80 Colo. 
183. 


59. Mason v. Zimmerman, 106 P. 
1005, 81 Kan. 799. 

60. Appeal of Scottish Rite Bldg 
Co., 182 N.W. 574, 106 Neb. 95, 17 A. 
L.R. 1020. 

61. St. Louis Lodge No. 9, B. P. O. 
E..v. Koeln, 171 S.W. 329, 262 Mo. 
444, L.R.A.1915C 694, Ann.Cas.1916E 
784; People ex rel. Mizpah Lodge, No. 


518, I. OnOvo E., vo Burke, 126.-Neky 
703, 228 N.Y. 245; People. ex -rel. 
Schenectady Odd Fellows’ Temple 


Ass’n v. McMillan, 187 N.Y.S. 471, 
199 App.Div. 262, 117 Mise. 600 [aff 
191 N.Y.S. 946]. 

[a] Open to public.—The provi-. 
sion of Tax L. § 4 subd 7, exempting 
from taxation the real property of a 
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storerooms.°? 
“Punds N63 


[§ 590] 9. Homes, Asylums,°* and Reformato- 
ries*°—a, In General. Under constitutional or stat- 
utory provisions for exemption of charitable and 
benevolent institutions,®® exemption has been grant- 
ed to an asylum for the destitute and the incurably 
sick’ and blind,*? homes for the aged,°* orphan 
asylums,*® poorhouses or poor farms,’® reformatories 
and working people’s 
and denied to a home of rest for tired 
Such institutions may 
also be exempt under statutes relating expressly to 


for delinquent children,’+ 
homes ;*? 
and overworked persons.‘ 


Real estate will not be exempted as 
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[§§ 589-590 


charter provisions.75 Under statutes providing for 


exemption of property used for public, pious or char- 


because special 


appropriated to 


a particular type of institution,** or under express 


fraternal corporation used for meet- 
ings of its members or subordinate 
bodies, the entire income of which is 
applied exclusively to specified 
benevolent purposes, does not, when 
strictly construed, as it must be, 
exempt from taxation a lodge build- 
ing which was used for the meetings 
of its members and affiliated organiza- 
tions, but was also frequently rented 
out for a variety of purposes, and 
contained bowling alleys and billiard 
rooms open to the public. People ex 
rel. Schenectady Odd Felluws’ Temple 

Ass’n v. McMillan, 187 N.Y.S. 471, 

199 App.Div. 268, 117 Misc. 600 [aff 

191 N.Y.S. 946]. ; 
[b] Used as club.—A lodge build- 

ing used as a club for the members 

and their guests, the surplus funds of 
which are devoted to charity, is not 
exempt from taxation under Const. 

art 10 § 6. St. Louis Lodge No. 9, B. 

P. O. E. v. Koeln, 171 S.W. 329, 262 

Mo. 444, L.R.A,1915C 694, Ann.Cas, 

1916H 784, 

62. Independent Order of Odd Fel- 
lows of Casper, Wyo., Lodge No. 22 
v. Scott, 163 P. 306, 24 Wyo. 544. 

63. Grand Lodge, A. O. U. W. of 
Iowa v. Madigan, 222 N.W. 545, 207 
Iowa 24; Life & Annuity Ass’n v. 
Shilling, 120 P. 548, 86 Kan. 290. 

La] Not exempt as “accumulations 
and funds.”—Where a fraternal bene- 
ficiary order, incorporated under Code 
(1927) c¢ 402, foreclosed a mortgage 
on real estate, became the purchaser 
at a foreclosure sale, acquired title 
under a_ sheriff’s deed, rented the 
real estate, and placed the returns in 
a beneticiary fund, the real estate was 
not exempt from taxation, under Code 
(1927) § 6944 subs 19, exempting fra- 
ternal beneficiary funds from taxa- 
tion, in view of .§§ 8826, 8828, 8829 
subs 9, showing legislative intent to 
the contrury. Grand Lodge A. O. U. 
W. of Iowa v. Madigan, 222 N.W. 545, 
207 Iowa 24. 

64. Insane asylums see passim 
supra §§ 597-601. 

65. Cross references: 

Charitable and benevolent institutions 
generally see supra §§ 499-522. 

Educational institutions generally see 
supra §§ 523-550. 

Hospitals see infra §§ 597-601. 

Religious institutions generally see 
supra §§ 551-571. 

Societies for prevention of cruelty 
see infra § 613. 

Young men’s christian associations 
and similar organizations see infra 
§§ 614-618. 

66. See supra §§ 499-522. 

67. Humphrey v. Little Sisters of 
Poor, 29 OhioSt. 201 [rev 7 OhioDec. 
(Reprint) 194. 1 Cinc.L.Bul. 286] 
(granting exemption to property 
owned by such an institution but 
denying exemption to property merely 
leased by it). 

68. Commonwealth v. Parr’s Ex’r, 
179 S.W. 1048, 167 Ky. 46; Boyce v. 
Sumner, 124 A. 853, 97 Vt. 473. Com- 
pare Ellsworth College of Iowa Falls 
v. Emmet County, 1385 N.W. 594, 156 
Iowa 52, 42 L.R.A.N.S. 5380 (holding 
that lands devised to testator’s trus- 


tees to be sold and a part of the pro- 
ceeds expended by them for the es- 
tablishment and maintenance of a 
home for the aged were not exempt 
from taxation as a charitable devise 
until the nature of the institution to 
be established was ascertained). 

[a] Home for destitute old women 
is exempt from taxes as an institution 
of purely public charity. Common- 
wealth v. Parr’s Ex’r, 179 S.W. 1048, 
167 Ky. 46. 

69. Norton v. Louisville, 82 S.W. 
621, 118 Ky. 836, 26 Ky.L. 846; Adams 
County v. Catholic Diocese of Nat- 
chez, 71 So. 17, 110 Miss. 890. 

70. Williamson v. New Jersey, 9 
S.Ct. 453, 130 U.S. 189, 32 L.Ed. 915; 
Cumru Tp. v. Berks County Poor Di- 
rectors, 3 A. 578, 112 Pa. 264; Arm- 
strong County v. Kittanning Borough 
Overseers of Poor, 15 A. 892, 2 Mon. 
(Pa.). 316. 

“Tf the statutory maintenance of 
the poor be not a purely public char- 
ity, the definition of such a charity 
would be indeed difficult.” Armstrong 
County v. Kittanning Borough Over- 
seers of Poor, supra. . 

71. House of Refuge v. Smith, 21 
A. 353, 140 Pa. 387. 

72. Charlesbank Homes v. City of 
Boston, 105 N.E. 459, 218 Mass. 14; 
Webster Apartments v. City of New 
York, 193 N.Y.S. 650, 118 Misc. 91. 

[a] Home for unmarried working 
girls.—A corporation formed to carry 
out a testamentary provision, creat- 
ing a trust fund to be used for the 
erection of an apartment building to 
be conducted solely for the purpose 
of “providing unmarried working 
women with homes and wholesome 
food at a small cost to them and in 
deserving cases without cost,” is one 


solely for benevolent purposes, and, 


such of its real property as is held 
exclusively for such purposes is ex- 
empt from taxation under Tax L. § 4 
(7). Webster Apartments v. City of 
New York, 193 N.Y.S. 650, 118 Misc. 
91 (where the court said: “It may 
well be presumed that the working 
women who will be received in these 
apartments will in the main be self- 
supporting women who would not be 
willing to be the ‘recipients of char- 
ity’ in the ordinary meaning of that 
term, yet the state has a distinct in- 
terest in the physical as well as the 
moral well-being of this class of its 
citizens, and the purpose of providing 
for them homes and wholesome food 
at or below cost is not only a pur- 
pose which is ‘benevolent’ in the sense 
that it appeals to kindly hearts, but is 
‘benevolent’ in the sense that it 
serves the public welfare’). 

[b] Home for workers generally. 
—Under St. (1909) c 490 pt 1 § 5 el 
3, a corporation chartered to provide 
homes for working people and people 
of small means at moderate cost hav- 
ing no capital stock, not conducted for 
profit, and no part of whose income 
could be divided among members or 
stockholders, was a “charitable cor- 
poration,” Charlesbank Homes v. 
City of Boston, 105 N.E. 459, 218 
Mass. 14 (where, however, exemption 


itable uses, and of lands and buildings owned and 
used by towns for the support of the poor therein, 
land and buildings of a poorhouse association may 
not be exempted under the general exemption clause 


provision is made therefor under 


the specific clause.*® a 
“Almshouse,”?? as used in statutes providing for 
the exemption thereof, has been defined as a house 


the poor,7® and has been held to in- 


clude within its purview institutions privately owned 
and operated.” . Particular institutions held exempt 


was denied on other grounds). 

73. Town of Huntington v. Swed- 
ish Baptist Home of Rest of New 
poe and Vicinity, 97 A. 860, 90 Conn. 

0 


[a] Such institution is not benev- 
olent society within the meaning of 
the tax exemption laws. Town of 
Huntington v. Swedish Baptist Home 
of Rest of New York and Vicinity, 97 
A. 860,.90 Conn. 504. ) 

74. Town of Hamden v. City of 
New Haven, 101 A. 11, 91 Conn. 589, 
38 A.L.R. 1435; Mary Clark Home v. 
Anderson, [1904] 2 K.B. 645; Re In- 
dependent Order of Foresters and 
Town of Oakville, 9 Ont.W.N. 98. 

[a] Old ladies’ home exempt from 
inhabited house duty as “house pro- 
vided for the reception or relief of 
poor persons.” Mary Clark Home v. 
Anderson, [1904] 2 K.B. 645. 

[b] Orphan asylum.—An institu- 
tion maintained by a fraternal or- 
ganization as a home for orphan chil- 
dren of deceased members, and open 
only to children of deceased members 
of such organization, comes literally 
within the statutory exemption ex- 
tended to Severy io! i s.5 Orphan 
asylum.” Re Independent Order of 
Foresters and Town of Oakville, 9 
Ont.W.N. 98. 

[c] Poor farm.—Gen. St. (1902) 
§ 2416, providing for nonexemption 
from school taxes of a poor farm, in- 
dicates that such property is not tax- 
able for any other purpose. Town 
of Hamden v. City of New Haven, 101 
A. 11,-91 Conn. 589,°3. ALL. R. 1435. 
eae ne see infra text and notes 

House of industry see infra text 
and note 84. 

75. Stoughton v. Town and City 
of Hartford, 84 A. 95, 85 Conn. 674. 
Compare Town of Sheldon v. Sheldon 
Poor House Ass’n, 135 A. 492, 100 Vt. 
122 (where exemption of poorhouse 
Leg gat was denied under its char- 
er). 

[a] TWlustration.—Under the char- 
ter of the House of the Good Shep- 
herd (14 Spec. L. p 725 § 2), incorpo- 
rating that institution for the purpose 
of maintaining a home for female 
criminals wishing to reform, and for 
those in danger of becoming crim- 
inals, and ‘another provision of the 
charter that all real estate occupied 
and used exclusively for the purposes 
of the corporation is exempt from 
taxation, a piece of land separate and 
distinct from that on which the build- 
ings of the institution are erected, 
which is used for garden purposes 
and as a place of recreation for the 
inmates, is used exclusively for the 
purposes of the institution, and is 
exempt. Stoughton v. Town and City 
of Hartford, 84 A. 95, 85 Conn. 674. — 

76. Town of Sheldon v. Sheldon 
“ee House Ass’n, 135 A. 492, 100 Vt. 


77. “Almshouse” 2 C.J. p 1160. 

78. People v. New York Tax ete:, 
Com’rs, 36 Hun (N.Y.) 311 [quot 
Webster D.]. 

79. Colored Orphans Ben. Assoc. 
_v. New York, 12 N.E. 279, 104 N.Y. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


Beet ye SO 


§§ 590-595] ) 


as almshouses inelude a hospital,’ orphan asylum,*! 
and an institution for homeless mothers and. chil- 


dren.82 
Educational institution. 


[§ 591] b. Receipt of Fees. 


son excluded.§® 


_ [§ 592] c. Public Character of Institution.s* An 
institution of this character will not lose its right 
to exemption as a public charity because of prefer- 
ence accorded a particular class of applicants for 


581; People v. New York Tax, etce., 
Com’rs, 36 Hun (N.Y.) 311. 
hae See infra § 597 text and note 


81. Colored Orphans Assoc. v. New 
York, 38 Hun 593 [aff 12 N.E. 279, 104 
N.Y. 581]. 

82. New York Infant Asylum _ v. 
qe eneopenten County, 31 Hun (N.Y.) 

83. Colored Orphans Ben. Assoc. v. 
New York, 12 N.E. 279, 104 N.Y. 581. 

[a] Not “school-house,” “incorpo- 
rated academy nor other seminary of 
learning.”’,—Colored Orphans Ben. As- 
soc. v. New York, 12 N.E. 279, 104 
N.Y. 581. 

84 Colored Orphans Assoc. v. 
New York, 38 Hun 593 [aff 12 N.E. 
279, 104 N.Y. 581]; Hebrew Benev., 
etc., cr eli v. New York, 11 Hun (N. 

85. Colo.—Bishop & Chapter of 
Cathedral of St. John the Evangelist 
v. Denver, 86 P. 1021, 37 Colo. 378. 

La.—State v. Orleans Parish Bd. of 
BeBe ORM. 26° So. 872, 52 La.Ann. 

Mass.—Franklin Square House v. 
Boston, 74 N.E. 675, 188 Mass. 409; 
Gooch v. Association for Relief of 
Aged Indigent Females, 109 Mass. 
558. 

N.J.—Paterson Rescue Mission v. 
High, 44 A. 974, 64 N.J.Law 116. 

N.Y.—In re Vassar, 27 N.E. 394, 127 
Ng Xeeks 

Pa.—Philadelphia Vv. Women’s 
Swen Assoc., 17 A. 475, 125 Pa. 
572. 

86. Universal availability of facil- 
ities of charitable institutions gen- 
erally see supra §§ 5038, 504. 

87. Burd Orphan Asylum v. Upper 
Darby School Dist., 90 Pa. 21; In re 
Foulke, etc., Inst., 26 Pa.Co. 561. 

[a] Where others are not abso- 
lutely excluded.—(1) An orphan 
asylum does not become a private 
charity because, according to the will 
of its founder, a preference is given, 
in receiving inmates, to the children 
of clergymen. of a particular church. 
Burd Orphan Asylum vy. Upper Darby 
School Dist., 90 Pa. 21. (2) Nor isan 
institution converted into a private 
charity because the founder expressed 
a preference that the girls received 
should be from a particular city and 
should be orphans of soldiers and 


firemen. In re Foulke, etc., Inst., 26 
Pa.Ca. 561. : 
gg. Ill.—Most Worshipful Grand 


Lodge of Ancient Free and Accepted 
Masons of State of Illinois v. Board 
of Review of Moultrie County, 117 N. 
BE. 1016, 281 Ill. 480. 
Ky.—Widows’, ete. Home of Odd 
Fellows v. Com., 103. S.W. 354, 126 Ky. 
386, 31 Ky.L. 775, 16 L.R.A.N.S. 829 
[overr Widows’, etc., Home of Odd 
Fellows v. Bosworth, 65 S.W. 591, 112 
Ky. 200, 23 Ky.L. 1505]. 
N.Y.—People ex rel. Trustees of 
Masonic Hall and Asylum Fund v. 
Farrell, 223 N.Y.S. 660, 130 Misc. 


j An orphan asylum has 
been denied exemption under statutes providing for 
exemption of educational institutions.’ 

“House of industry,” as used in tax exemption 
laws, has been held to include an orphan asylum.$¢ 
Such institutions do 
not forfeit their right to exemption by the fact that 
they are partly supported by payments or fees ex- 
acted from those inmates or patients who are able 
to pay, provided the indigent are not for that rea- 
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admission,*’ and such institutions have been held 
tax exempt despite restriction of their benefits to 


members of a particular fraternal organization,®® or 


tionality.®°® 


not exempt. 


142. 

Eng.—Income Tax Com’rs v. Pem- 
sel, [1891] A.C. 581. 

Ont.—Re Independent Order of 
Foresters and Town of Oakville, 9 
Ont.W.N. 98. 

{a] Establishment for single per- 
sons and widows belonging to Mora- 
vian brotherhood is exempt as a 
charitable institution. Income Tax 
Com’rs v. Pemsel, [1891] A.C. 531. 

{b] Farm operated as home for 
sick and indigent Masons and wives 
and children, is a public charity, and 
exempt from taxation under L. (1871-— 
1872) p 2 § 2, as amended by L. (1915) 
p 575. Most Worshipful Grand Lodge 
of Ancient Free and Accepted Masons 
of State of Illinois v. Board of Re- 
view of Moultrie County, 117 N.E. 
1016, 281 Ill. 480. e 

[c] Orphan asylum restricted to 
children of deceased Foresters ex- 
empt. Re Independent Order of 
Foresters and Town of Oakville, 9 
Ont.W.N. 98. 

{d] Summer camp, used exclusive- 
ly as adjunct to Masonic home for in- 
digent Masons, their wives, widows, 
and orphans, is exempt from taxation 
(Tax L. § 4 subd 7, as amended by L. 
[1924] c 489). People ex rel. Trus- 
tees of Masonic Hall and Asylum 
Fund v. Farrell, 223 N.Y.S. 660, 130 
Mise. 142. : 

[e] Widows’ and orphans’ home 
of Odd Fellows is entitled to exemp- 
tion as an institution of purely pub- 
lic charity. Widows’, etc., Home O. 
F. v. Com., 103 S.W. 354, 126 Ky. 386, 
31 Ky.L. 775, 16 L.R.A.N.S, 829. 

{f] Charge for benefit of grantor, 
operating as an encumbrance, did not 
deprive a home for sick and indigent 
Masons and wives and children of 
its character as a tax exempt public 
charity. Most Worshipful Grand 
Lodge of Ancient Free and Accepted 
Masons of State of Illinois v. Board 
of Review of Moultrie County, 117 N. 
BE. 1016, 281 Ill. 480. 

Fraternal and benevolent associa- 
tions generally see supra §§ 580-589. 
- g9. Colored Orphans Ben. Assoc v. 
New York, 12 N.E. 279, 104 N.Y. 581; 
Hastings v. Long, 11 Pa.Dist. 370. 

90. People v. New York Tax, etc., 
Com’rs, 36 Hun (N.Y.) 311. 

[a]. Home for destitute Swiss and 
those of Swiss extraction held ex- 
empt as almshouse. People v. New 
vee Tax, etc., Com’rs, 36 Hun (N.Y.) 
ail. 

91. Town of Sheldon v. Sheldon 
Poor House Ass’n, 135 A. 492, 100 Vt. 
122. 

[a] Importance of “therein.”—(1) 
“Nor do we think this property ex- 
empt from taxation under the other 
clause of the amendatory act relied 
upon when the language of_ that 
clause is rightly understood. We at- 
tach more significance to the word 
‘therein’ which appears in this clause 
than either of the parties appears 
to. Without it, the language of the 
clause is susceptible of the con- 


[§ 594] e. Ownership of Property. 
ownership of property by such an institution has 
been held sufficient basis for exemption.®? 

Property held ultra vires. There is authority per- 
mitting exemption of land which such an institu- 
tion lacks power to hold under its charter.®? 

[§ 595] f. Use of Property. The exemption of 


of discrimination in accordance with color®® or na- 


[§ 593] d. Location of Property. Under statutes 
exempting from taxation lands and buildings owned 
and used by towns for the support of the poor there- 
in, property located in one town and owned by, and 
used for the support of poor of, another town is 


Equitable 


struction that defendant contends 
for; namely, that regardless of where 
such lands and buildings are located, 
whether within or without the terri- 
torial limits of the town owning and 
using them for the support of its 
poor, they are exempt from taxation. 
Such, evidently, was the view that 
the Legislature took of this lan- 
guage, and it is equally evident that 
Such was not what that body intend- 
ed, since it appears that the word 
‘therein’ was added to the original 
bill by amendment, pending the pas- 
sage of that bill. See H. J. p 438.” 
Town of Sheldon v. Sheidon Poor 
House Ass’n, 135 A. 492, 494, 495, 100 
Vt. 122. (2) “It will be assumed that 
the Legislature had in mind the fact 
that lands and buildings owned and 
used by towns for the support of their 
poor, except where two or more towns 
unite for that purpose, are, general- 
ly, if not always, located within such 
town; and we think that the word 
‘therein’ as used in this clause re- 
fers to the place of support; i. e., 
in the town owning and using such 
buildings, etc., and where the same 
are presumably located. We have no 
idea that the Legislature intended to 
exempt from taxation lands and 
buildings owned by a town other than 
the one wherein such lands and build- 
ings are located, nor do we think such 
to be the effect of this clause.” Town 
of Sheldon v. Sheldon Poor House 
Ass’n, supra. 

92. Commonwealth v. Parr’s Ex’r, 
179 S.W. 1048, 167 Ky. 46. 

[a] Ilustration.—That the trus- 
tee and executor withheld a fund be- 
queathed for the purpose of erect- 
ing an. old ladies’ home from the 
board of managers thereof, pending 
contest of will, did not remove it 
from the protection of Const. § 170, 
exempting public charities from taxa- 
tion. - Commonwealth v. Parr’s Ex’r, 
179 S.W. 1048, 167 Ky. 46. 

98. Borough of Mountainside v. 
Board of Equalization of Taxes of 
New Jersey, 80 A. 488, 81 N.J.Law 


583. 

[a] TNilustration.—Where real 
property of an orphan asylum de- 
voted entirely to its. purposes, was 
exempted from taxation solely by 
virtue of Pub. L. (1903) p 394 § 3 
par 4, exempting all buildings actual- 
ly and exclusively used as asylums or 
schools for feeble-minded or idiotic 
persons and children, and owned by 
corporations of the state, together 
with the land whereon the same are 
situated, necessary for the fair use 
and enjoyment of the same, not ex- 
ceeding five acres in extent, and not 
by virtue of the corporation’s charter, 
it was no objection to exemption that 
the association possessed other lands 
in a different municipality which had 
been exempted, and that its charter 
permitted it to hold no other proper- 
ty for its use as an asylum than such 
other land. Borough of Mountainside 
v. Board of Equalization of Taxes of 
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such institutions extends to all property belonging 
to the institution which is actually used for its prop- 
er work and reasonably necessary thereto,®* but 
will be denied to property not used for the distine- 
tive purposes of the institution,®® or not used ex- 
clusively for benevolent purposes,®® and applica- 
tion of the income of property to support of the 
institution has been held insufficient basis for ex- 
Incidental use for profitable purposes 
has, however, been held not to destroy the right to 


emption.®7 


exemption.®& 


Where record fails to show which part of piece 
of realty is employed for the use of the institution 
and which is not, it has been held that none of such 


realty is exempt.°® 


New Jersey, 80 A. 488, 81 N.J.Law 
583 [aff 76 A. 324, 80 N.J.Law 38]. 

94, Stoughton v. Town and City 
of Hartford, 84 A. 95, 85 Conn. 674; 
Home for Education, ete., of Feeble- 
Minded Children v. Landis Tp. Col- 
lector, 35 A. 906, 59 N.J‘Law 343; 
Newark vy. Verona Tp., 34 A. 1060, 59 
N.J.Law 94; House of Refuge v. 
Smith, 21 A. 353, 140 Pa. 387 [rev 8 
Pa.Co. 552]. 

95. Babcock v. Leopold Morse 
Home for Infirm Hebrews & Orphan- 
age, 114 N.E. 712, 225 Mass. 418; 
Pittsburgh v. Home of the Friendless, 
oo a. Co.23 90; 

[a] Abandoned home.—Where the 
inmates of the home of a charitable 
corporation, organized to provide a 
home for aged and infirm and for 
children, were removed, and there- 
after only a caretaker resided in the 
house, the real estate comprising the 
home was not exempt from taxation 
under St. (1909) c 490 pt 1 § 5, al- 
though the officers and trustees oc- 
casionally met at the house and some 
of the furniture was left therein. 
Babcock vy. Leopold Morse Home for 
Infirm Hebrews & Orphanage, 114 N. 
BE. 712, 225 Mass. 418. 

{[b] Vacant and unproductive real 
estate of home for friendless denied 
exemption. Pittsburgh v. Home of 
the Friendless, 3 Pa.Co. 390. 

96. Town of Huntington v. Swed- 
ish Baptist Home of Rest of New 
Aa and Vicinity, 97 A. 860, 90 Conn. 


97. People v. Jessamine Withers 
Home, 143 N.E. 414, 312 Ill. 136, 34 
A.L.R. 628; Smith v. Board of Review 
3 ses County, 136 N.E. 787, 305 


[a] MTilustration.—A farm owned 
by a home for aged and indigent 
women, rented for part cash and part 
crop rent, was not exempt from tax- 


ation, under Const. (1870) art 9 § 3, 


and Revenue Act § 2 par 7, as prop- 
erty used for charitable purposes, al- 
though the income from all the prop- 
erty of the home was applied to and 
was insufficient for payment of the 
expenses of conducting the home, and 
the home was compelled to solicit 
charitable subscriptions. People v. 
Jessamine Withers Home, 143 N.E. 
414, 312 Ill. 136, 34 A.L.R. 628. 

[b] Fact that rents, revenue, and 
income of property are devoted to in- 
stitutional purposes does not exempt 
the property itself, where the latter 
is not devoted directly to such pur- 
poses. Smith v. Board of Review of 
ed County, 136 N.E. 787, 305 Ill. 

98. In re House of Good Shepherd 
Sea Omaha, 203 N.W. 632, 113 Neb. 

99. Smith v. Board of Review of 
seen County, 136 N.E. 787, 305 Ill. 


[a] Old women’s home.—Where 
the trustees of an estate of a testa- 
trix who had devised a portion of 
her estate in trust for the founding, 
maintenance and endowment of a 
home for aged women, in addition to 
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[§ 596] g. Particular Kinds of Property. Under 
the above rules,! as applied in accordance with the 
particular facts and statutes involved, exemption has 
been granted to an apartment building,? gardens,® 
productive real estate,* and realty devoted to ree- 
reational purposes of the inmates of the institution ;° 
and has been denied to bank accounts,® farms,’ fees 
paid trustees,’ and securities.® 

[§ 597] 10. Hospitals—a, In General. In the ab- 
sence of express or implied provision of law for their 


exemption,!® hospitals are subject to taxation.** 


Hospitals may be granted exemption under laws ex- 
empting such institutions by name,” or under laws 
in terms exempting almshouses!* or charitable and 


benevolent institutions,1* or property used for reli- 


the regular home which they erected, 
also prepared and rebuilt another 
building belonging to the estate which 
they called an annex, and used it 
for the purposes of the home, such 
tract of land, containing about ten 
acres, on which such annex was Situ- 
ated, separated from the land on 
which the home proper was located 
by a public highway, was not exempt 
from taxation, where a part of it was 
leased for a cash rent, but the trus- 
tees failed to show what part was 
so leased, so that the exempt proper- 
ty was not separable from that li- 
able to taxation. Smith v. Board of 
Review of Carroll County, 136 N.E. 
787, 305 Ill, 38. 

1. See supra §§ 590-595. 

2. Webster Apartments v. City of 
mew York, 193 N.Y.S. 650, 118 Misc. 

3. Stoughton v. Town and City of 
Hartford, 84 A. 95, 85 Conn. 674. 

4. Trustees of Widows’ and Or- 
phans’ Fund of Beattyville Lodge No. 
304, I. O. O. F. v. Blount, 2 S.W.(2d) 
394, 222 Ky. 717. 

[a] Purchased as investment for 
widows’ and orphans’ home.—Where 
a lodge maintained a home for wid- 
ows and orphans of deceased mem- 
bers of the lodge, and accumulated 
a fund for the benefit of the institu- 
tion, which fund was dedicated sole- 
ly to support and maintenance of the 
home, and was not used in any way 
for purposes of the local lodge, and 
a portion of the fund was invested in 
real property from which income was 
received, and applied to the purposes 
of such home, such realty was exempt 
from taxation as used for a “purely 
public charity,” under Const. § 170. 
Trustees of Widows’ and Orphans’ 
Fund of Beattyville Lodge No. 304, I. 
O. O. F. v. Blount, 2 S.W.(2d) 394, 222 
Koy Alt. 

5. Stoughton v. Town and City of 
Hartford, 84 A. 95, 85 Conn. 674. 

6 Smith v. Board of Review of 
ern County, 136 N.E. 787, 305 $11. 


{a] Tlustration.—Where the trus- 
tees of an estate, a large portion of 
which was left in trust to establish 
and maintain a home for aged women, 
kept over twelve thousand dollars in 
the bank as a necessary cash balance 
for use in running the home, such 
sum was not exempt from taxation, 
there being no proof what amount 
was necessarily so kept on hand. 
Smith v. Board of Review of Carroll 
County, 136 N.E. 787, 305 Ill. 38. 

7. People v. Jessamine Withers 
Home, 143 N.BH. 414, 312 Ill. 136, 34 
A.L.R. 628. 

8. Smith v. Board of Review of 
Carroll County, 136 N.E. 787, 305 Ill. 


38. 

{a] WWustration.—Where a large 
portion of an estate was left in trust 
for the establishment and main- 
tenance of a home for aged women, the 
entire amount of the fees paid, under 
Hurd Rev. St. (1921) ¢ 3 § 136, to the 
trustees of the home in managing the 
estate could not be held exempt from 


s 


taxation or as authorized to be paid 
from exempt property, where it did 
not appear what portion of the income 
paid to the trustees was used solely 
for their services in caring for the 
aged women residing in the home. 
Smith v. Board of Review of Carroll 
County, 136 N.E. 787, 305 Il. 38. 

9. Smith v. Board of Review of 
Carroll County, supra. 

[a] Notes and bonds belonging to 
an estate which had founded and en- 
dowed a home for aged women were 
not exempt from taxation, although 
the income and proceeds from the 
notes and bonds were devoted to the 
purpose of supporting such home. - 
Smith v. Board of Review of Carroll 


County, 136 N.E.' 787, 305 Till. 38. 
10. See infra text and note 12 et 
seq. 
11. Corporation of Sisters of 


Mercy v. Lane County, 261 P. 694, 123 
Or. 144. | 

[a] “Hospitals, as such, enjey no 
inherent exemption from taxation; 
and hospital property is taxable, ex- 
cept so far as such property is ex- 
empted by legal enactment.” Cor- 
poration of Sisters of Mercy v. Lane 
County, 261 P. 694, 697, 123 Or. 144. 

12. See constitutional and statu- 
tory provisions. 

[a]. In New York an association 
organized for visiting the sick has 
been denied exemption as a “hospi- 
tal Sorts “intivmary.* People v. 
Nowles, 70 N.Y.S. 277, 34 Misc. 501. 

[b] In England a statute exempt- 
ing from the land tax “any hospital” 
has been construed aS meaning “any 
existing hospital,’ so that an institu- 
tion created after the statute, even if 
a “hospital” within the meaning of 
the law, was not entitled to exemption 
where the exemption statute antedat- 
ed the existence of the institution. 
Colchester vy. Kewney, L.R. 1 Exch. 
368 [aff L.R.. 2 Exch, 352). 

[c] In Canada a sisters’ hospital 
has been held exempt as a “public 
hospital” within the meaning of an 
exemption statute. Matter of Ottawa 
Sisters of Charity, 7 Can.L.J. 157. 

13. New York Western Dispensary 
v.' New York, 4 N.Y.S. 547, 56 N.Y. 
Super. 361. : 

Almshouse generally. see supra § 
590 text and notes 77-82. 

14. Ark.—Hot Springs School Dist. 
v. Female Academy Sisters of Mercy, 
106 S.W. 954, 84 Ark. 497. 

Ill.—Proctor Hospital v. Peoria 
County Bd. of Review, 84 N.E. 618, 
233 Ill. 583; Cook County Bd. of Re= 
view v. Chicago Policlinic, 84 N.E. 
220, 233 Ill. 268; Chicago German 
Hospital v. Cook County Bd. of Re- 
view, 84 N.E. 215, 233 Ill. 246. 

Ky.—Mason County v. Hayswood 
Hospital of Maysville, 179 S.W. 1050, 
LGW Wye Te 

Mass.—New England Sanitarium v. 
Inhabitants of Stoneham, 91 N.E. 385, 
205 Mass. 335; Massachusetts Soc. for 
Prevention of Cruelty to Animals v. 
Boston, 6 N.E. 840, 142 Mass. 24. 

N.Y.—People v. Reilly, 83 N.Y.S. 39, 
85 App.Div. 71 [aff 70 N.E. 1107, 178 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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gious and charitable purposes,!® but have been de- 
nied exemption as religious,'® or scientific!’ societies 
or institutions, and also denied exemption as semi- 


naries of learning.8 


Theory underlying exemption of hospitals is that 
they relieve the state of a burden which would oth- 


erwise rest upon it.?® 


“Hospital,’?° as the term is used in.tax exemp- 
tion laws, has been defined as an institution in which 
sick or injured are given medical or surgical care,?! 
commonly at public expense or by charity.?? 

While doubt has 
been expressed as to the desirability of attempting 
a technical definition of the phrase “indigent insane 
persons” as used in tax exemption laws,?‘ it has been 
held to include those insane persons who, by reason 
of poverty, are unable, having due regard to other 


“Indigent insane persons.”2? 


Nov, "G09 7. 

Or.—Corporation of Sisters of 
Mercy v. Lane County, 261 P. 694, 123 
Or. 144. 

Pa.—Philadelphia v. Pennsyivania 
Hospital, 8 Pa.Co. 72 

$.D.—Lwtheran Hospital Ass’n of 
South Dakota v. Baker, 167 N.W. 148, 
40 S.D. 226. 

Tex.—Scott v. All Saints Hospital, 
(Civ.App.) 203 S.W. 146. 

fa] Animal hospital exempt as 
charitable and benevolent institution. 
Massachusetts Society for Prevention 
of Cruelty to Animals v. Boston, 6 N. 
EB. 840, 142 Mass. 24. 

[b] Hospital founded by religious 
order but open to general public is 
exempt as a “purely public charity.” 
Seott v. All Saints Hospital, (Tex.Civ. 
App.) 203 S.W. 146. ‘ 

{e] In Vermont an institution to 
which property has been granted 
which is being used for charitable 
uses is a “charitable institution” 
within Gen. L. 684 subd 6, exempting 
from taxation property of charitable 
institutions and the exemption is not 
affected by Gen. L. 687 providing that 
exemptions from taxation of property 
granted, sequestered, or used for pub- 
lic, pious, or charitable uses shall not 
be construed as exempting lands or 
buildings owned by a religious society 
other than a church edifice, or oc- 
cupied by religious societies, the pro- 
viso in which that “the lands or 
buildings exclusively used for the 
support of orphanages, homes, or 
hospitals which without pay, .. . 
care for indigent, old or infirm pa- 
tients or inmates shall be exempt 
from taxation, when such lands or 
buildings are located in the town in 
which such institutions are situat- 
ed,” relating to the subject matter 
contained in the first clause, namely, 
to lands or buildings owned or kept by 
a religious society, not being intena- 
ed as a restriction of the general 
exemption accorded to institutions 
holding real and _ personal estate 
granted for charitable uses, and fall- 
ing within Gen. 684 subd 6, al- 
though such institution is partially 
supported by paying patients or in- 
mates, and part of its lands and 
buildings are located outside the town 
in which such institution jis situated. 
St. Albans Hospital v. Town of Enos- 
burg, 120 A. 97, 96 Vt. 389. 

Charitable and benevolent institu- 
tions generally see supra §§ 499-522. 

15. In re St. Elizabeth Hospital, 
189 N.W. 981, 109 Neb. 104. 

16. People v. St. Mary’s Roman 
Catholic Hospital of Centralia, 137 N. 
EF. 865, 306 Ill. 174; Peo. v. Campbell, 
93 N.Y. 196 [rev 28 Hun 640]. Com- 
pare In re St. Elizabeth Hospital, 189 
N.W. 981, 109 Neb. 104 (holding that 
the property of St. Elizabeth Hospital, 
in the city of Lincoln, Neb., was ex- 
empt from taxation on the ground 
that it was used exclusively for re- 
ligious and charitable purposes). 

[a] Not exclusively religious.—A 
hospital owned and conducted by a 


TAXATION 


[61 C.J.] 501 


imperative obligations resting upon them, to con- 
tribute any substantial amount to their own sup- 
port in-an asylum.”> — 


Removal of conditional exemption for failure to 


comply with the conditions imposed in its grant 
does not deprive the institution of property with- 


out due process of law.?5% 


religious corporation is not exclusive- 
ly “used for religious purposes” so as 
to be exempt from taxation, under 
Const. art 9 § 3, even though it was 
maintained for charitable purposes. 
People v. St. Mary’s Roman Catho- 
lic Hospital of Centralia, 137 N.E. 
865, 306 Ill. 174. 

Religious institutions generally see 
supra §§ 551-571. 

17. City of Knoxville v. Ft. Sand- 
cae Hospital, 257 S.W. 408, 148 Tenn. 


Literary and scientific institutions 
see infra §§ 606-610. 

18. Peo. v. Campbell, 93 N.Y. 196 
[rev 28 Hun 640]. 

Educational institutions generally 
see supra §§ 523-550. 

19. Santa Rosa Infirmary v. City 

of San Antonio, (Tex.Commn.App.) 
259: S.W: 925. 
_ “The theory upon which institu- 
tions of this character are exempted 
from taxation is that they serve the 
government by relieving it to some 
extent of what would otherwise be 
a public duty or governmental func- 
tion to care for the indigent sick.and 
afflicted, and it is the assumption by 
such institutions of this burden which 
compensates the government for the 
exemption granted them from the 
general obligation resting upon all 
citizens to pay taxes.” Santa Rosa 
Infirmary v. City of San Antonio, 
(Tex.Commn.App.) 259 S.W. 925, 932 
[rev (Civ.App.) 249 S.W. 498]. 

20. “Hospital” generally see Hos- 
pitals § 1. 

21. City of Vicksburg v. Vicksburg 
Sanitarium, 78 So. 702, 117 Miss. 709 
[quot Webster New Int. D.]. 

22. City of Vicksburg v. Vicksburg 
Sanitarium, supra [quot Webster New 
Int: DD; jy. 

“It may be that an institution, the 
primary purpose of which ‘is to care 
for and treat patients for pay,’ may 
be referred to as a hospital, but the 
word ‘hospital,’ primarily and in its 
common acceptation, and particularly 
in the connection in which it is here 
used, carries with it the idea of a 
charity.” City of Vicksburg v. Vicks- 
burg Sanitarium, supra. 

23. “Indigent insane” see Indigent 
31 C.J. p 884 text and note 8 [d]. 

“Insanity” see Insane Persons pas- 
sim §§ 1-161. 

24. Massachusetts General Hospi- 
tal v. Inhabitants of Belmont, 124 N. 
E. 21, 233 Mass. 190. 

25. Massachusetts General Hospi- 
tal v. Inhabitants of Belmont, supra. 

25144. Massachusetts General Hos- 
pital v. Inhabitants of Belmont, 124 
N.E. 21, 233 Mass. 190. 

[a] Use of one fourth of property 
for insane.—St. (1914) c 518 § 1, 
amending General Tax Act § 5, ex- 
empting from taxation charitable in- 
‘stitutions for insane, by removing 
such exemption unless at least one- 
fourth of property of such institution 
was used for treatment of indigent in- 
sane persons, does not deprive Mas- 
sachusetts General Hospital of prop- 


[§ 598] b. Ownership of Property. Where con- 
stitution or statute predicates exemption upon own- 
ership of property by a charitable institution, hos- 
pital property owned by others will be denied ex- 
emption,*® and equitable ownership by such an in- 
stitution has been held insufficient.?7 
ever, the statute, broadly exempts “hospitals” used 
for benevolent purposes, exemption depends solely 
upon use, irrespective of ownership?$ or of the char- 
acter of the owner.?® 3 


Where, how- 


erty without due process of law. 
Massachusetts General Hospital v. In- 
habitants of Belmont, 124 N.E. 21, 233 
Mass. 190. 

26. People v. City of Chicago, 153 
N.E. .725, 323 Ill. 68; People v. St. 
Mary’s Roman Catholic Hospital of 
Centralia, 137 N.E. 865, 306 Ill. 174; 
People v. Ravenswood, 87 N.B. 305, 
238 Ill. 137; Engstad v. Grand Forks 
County, 84 N.W. 577, 10 N.D. 54. 

[a] City is not an institution of 
public charity, so that even if a city’s 
long term'lease on hospital property 
were regarded as equivalent to own- 
ership by the city, exemption could 
not be granted under a statute ex- 
empting property belonging to chari- 
table institutions. People v. City of 
Chicago, 153 N.B. 725, 323 Ill. 68. 

[b] Corporation organized for 
profit.—‘“Property, to be exempt, must 
not only be actually and exclusively 
used for charitable purposes, but it 
must also be the property of an in- 
stitution of public charity. It would 
be a contradiction in terms to say 
that a corporation organized for gain 
and pecuniary profit is an institution 
of public charity. It follows of 
necessity that the law requires that 
the property to be exempt must be- 
long to, and stand in the name of, an 
institution organized for public chari- 
ty, aS well as that the property shall 
be used actually and exclusively for 
such charitable purposes. The right 
to enjoy exemption from taxation can 
only be established by strict proof of 
the existence of all facts necessary 
to authorize the exemption.’ People 
v. Ravenswood Hospital, 87 N.E. 305, 
306, 238 Ill. 137. 

[c] Individual—Under a statute 
exempting from taxation buildings 
and land “‘belonging to institutions of 
purely publie charity, including pub- 
lic hospitals,’ a hospital operated as 
a public charity but owned by an in- 
dividual is not exempt. Engstad v. 
SERS. OKs County, 84 N.W. 577, 10 


[d] Religious corporation is not 
an institution of public charity so 
as to exempt hospital property owned 
by it. People v. St. Mary’s Roman 
Catholic Hospital of Centralia, 137 N. 
E. 865, 306 Ill. 174. 

27. People v. St. Mary’s Roman 
Catholic Hospital of Centralia, supra. 

fa] Application of rule.—A hospi- 
tal owned by a religious corporation 
cannot be exempted from taxation as 
the property of a beneficial or chari- 
table organization under Revenue Act 


§ 2 cl 7, on the ground that it was 
equitably owned by the _ hospital 
organization. People v. St. Mary’s 


Roman Catholic Hospital of Centralia, 
137 N.E. 865, 306 Ill. 174. 

28. Bistline v. Bassett, 272 P. 696, 
47 Idaho 66, 62 A.L.R. 323. 

29. SBistline v. Bassett, supra. 

[a] Mlustration.—Under a statute 
exempting ‘‘‘Hospitals, with their 
furniture and equipment, used for 
benevolent purposes, with the ground 
appurtenant thereto and used there 
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Public or private ownership.®° 


be exempt as a public charity despite the fact that 
it is not owned by the state or a municipal corpo- 


yation.® 


[§ 599] c, Universal or Public Availability of 
Where the statute or constitution ex- 
empts property of charities that are public, a hos- 
pital operated for the benefit of a restricted class 
is not exempt thereunder,?* and a hospital run ex- 
clusively forthe benefit of its supporting members 
has been denied exemption as property used for 


Benefits.?? 


“strictly charitable purposes.”*+ 


[§ 600] d. Charitable or Benevolent Status of 
Hospital and Its Property. Where constitution or 
statute predicates exemption upon charitable pur- 
pose or use, the mere fact that property is employed 
for hospital purposes is not sufficient basis for ex- 
emption from tax,?> but to entitle a hospital to 


with, from which no profit is derived’ 
me the exemption depends solely 
upon the use of the property, and not 
upon the ownership, nor the charac- 
ter, charitable or otherwise, of the 
owner.” Bistline v. Bassett, 272 P. 
696, 697. 47 Iduho 66, 62 A.L.R. 323. 

30. Of charitable institutions in 
general see supra § 501. 

81. Sisters of Third Order of St. 
Francis v. Peoria County Bd. of Re- 
view, 83 N.E. 272, 231 Ill. 317. 

[a] In Canada it has been held 
that a hospital is entitled to exemp- 
tion as a “public hospital,” although 
it is owned and carried on by, and for 
the benefit of. certain physicians, 
where it is subject to governmental 
regulation and control and public 
funds are by statute contributed to 
its support. Struthers v. Sudbury, 27 
Ont.A, 217. 

32. Of charitable institutions gen- 
erally see supra §§ 503, 504. 

33. St. Louis Southwestern Ry. 
Co. v. Yates, 23 F.(2d) 283; Delaware 
County v. Sisters of St. Francis, 2 
Del.Co. (Pa.) 149. 

[a] Railroad company’s hospital, 
supported by assessments, based on a 
wage earning scale, collected monthly 


from the employees, the use of the 


property being confined to the em- 
ployees of the railroad company and 
its affiliated lines, was not exempt 
from taxation under Ark. Const. art 
16 § 5 subd (h), since neither the gen- 
eral public nor any part thereof, nor 
an indefinite class was benefited by 
the hospital, and accordingly its use 
was not “exclusively for public chari- 
ty.”. St. Louis Southwestern Ry. Co. 
*wv. Yates, 23 °F.(2d) 283. 

[b] Roman Catholic hospital held 
not exempt as purely public charity 
where general public lacked absolute 
right to its benefits and were subject 
to exclusion. Delaware County v. 
yap of St. Francis, 2 Del.Co. (Pa.) 

34. Board of County Com’rs of 
Chaffee County v. Denver & R. G. R. 
Co. Employés Relief Ass’n, 203 P. 
850, 70 Colo. 592, 22 A.L.R. 902. 

[a] Property of railroad em- 
ployees’ relief association maintain- 
ing hospital to relieve the families, 
and to pay death benefits, of members 
only is not exempt from taxation as 
being property used exclusively for 
Strictly charitable purposes. Board 
of County Com’rs of Chaffee County 
v. Denver & R. G. R. Co. Employés 
Relief Ass’n, 203 P. 850, 70 Colo. 592, 
22 A.L.R. 902. 

35. William Budge Memorial Hos- 
pital v. Maughan, (Utah) 3 P.(2d) 
258, 262. 

“All hospitals are not chhritable 
institutions. They may and often are 
maintained and conducted for pecuni- 
ary profit. The fact that the declared 
purpose for establishing this hospi- 
tal was for the care and treatment of 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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exemption it must affirmatively appear that it is 
organized and conducted for charitable purposes, 
and property used for profit is not exempt.?* 


36 


The 


test in determining whether a hospital is charitable is 


its purposes, that is, whether or not it is main- 
tained for profit.*® ; 
be denied hospitals organized or conducted primari- 
ly for profit,#® despite incidental charity in treating 
of patients or dispensing of medicines.*® But a hos- 
pital organized and conducted primarily for chari- 
table purposes will not be denied exemption because 


Thus exemption will ordinarily 


of an incidental profitable use of its property ;** 


the sick and injured is not itself con- 
trolling, for this may be and frequent- 
ly is done for profit.”” William Budge 


Memorial Hospital v. Maughan, su- 
pra. 
36. William Budge Memorial Hos- 


pital v. Maughan, supvra; Reynolds 
Memorial Hospital v. Marshall County 
Court, 90 S.E. 238, 239, 78 W.Va. 685. 

“It must be shown not only that 
the property was used as a hospital, 
but that it was a hospital used for 
charitable purposes.’”’ Reynolds’ Me- 
morial Hospital v. Marshall County 
Court, supra. 

37. People v. City of Chicago, 153 
N.E. 725, 323 Ill. 68:. Contributors to 
Pennsylvania Hospital v. Delaware 
County, 32 A. 456, 457, 169 Pa. 305. 

“On the general question of what 
part of the property of a charity is 
exempted from taxation, a plain dis- 
tinction is to be observed in all our 
cases. Property which is not used 
directly for the purposes and in the 
operation of the charity, but for prof- 
it, is not exempt; and the devotion of 
the profit to the support of the chari- 
ty will not alter this result.’’ Con- 
tributors to Pennsylvania Hospital v. 
Delaware County, supra. 

[a] -Where realty is rented for 
profit, a hospital operated thereon is 
not exempt because receipt of rental 
for the realty shows a profitable use 
of the property and it is the property 
itself, rather than the hospital in- 
stitution, which is the subject of 
tax. People v. City of Chicago, 153 N. 
BY 726;,'3'23* L168. 

33. Nuns of Third Order of St. 
Dominic y. Younkin, 235 P. 869, 118 
Kan. 554; Corporation of Sisters of 
Mercy v. Lane County, 261 P. 694, 123 
Or. 144: William Budge Memorial 
Be abs v. Maughan, (Utah) 3 P.(2d) 


39. Idaho.—Bistline v. Bassett, 
272 P.696, 47 Idaho 66, 62 A.L.R. 323. 

Iil.—People v. Ravenswood Hospi- 
tal) 87 NEE. 305 4238. Ie 03 7 

Ky.—Wathen vy. Louisville, 85 S.W. 
1195, 27 Ky.L. 6385; Gray St. Infirma- 
ry v. Louisville, 65 S.W. i1, 23 Ky. 
L. 1274, 55 L.R.A., 270. 

Miss.—City of Vicksburg v. Vicks- 
Par: Sanitarium, 78 So. 702, 117 Miss. 

Tenn.—City of Knoxville v. Ft. 
Sanders Hospital, 257 S.W. 408, 148 
Tenn. 699 < 

[a] Application of rule.—Where 
a hospital with research laboratory 
and X-ray outfit was erected and 
maintained by certain physicians as 
a place to treat their patients and to 
perform their operations and to con- 
duct a school for training nurses, and 
the big majority of patients were 
charged very substantial prices for 
their accommodation, the property 
was not exempt from taxation under 
Const. art 2 § 28, and Acts (1907) ¢ 
602, exempting property belonging to 


nor because patients of sufficient pecuniary ability 
are required to pay for what they receive, if the 
proceeds are applied exclusively to the purposes of 
the institution and if indigent patients are treated 
without charge;*? nor because it receives contribu- 
tions from outside sources so long as all money re- 


“charitable, scientific, or educational 
institutions.” City of Knoxville v. 
Ft. Sanders. Hospital, 257 S.W. 408, 


148 Tenn. 699. 

[b] Under statute exempting 
“property . . ». used for hospital 
cr charitable instituticn,” a hospital 
operated primarily to care for and 
treat patients for pay is not exempt. 
City of Vicksburg v. Vicksburg Sani- 
tarium, 78 So. 702, 117 Miss. 709. 

40. Wathen v. Louisville, 85 S.W. 
1195, 27 Ky.L. 635. 

41. Santa Rosa Infirmary v. City 
of San Antonio, (Tex.Commn.App.) 
259 S.W. 926 [rev (Civ.App.) 249 S. 
W. 498]. 

[a]. Presence of drug store in hos- 
pital building, which store sold drugs 
to pay patients for profit, did not pre- 
clude exemption of the hospital as a 
charitable institution. Santa Rosa 
Infirmary v. City of San Antonio, 
(Tex.Commn.App.) 259 S.W. 926. 

[b] Rental of operating rooms for 
certain fixed charges to surgeons 
charging patients able to pay does not 
deprive a hospital of its charitable 
status, nor shaw lack of exclusive use 
by sisters of charity operating the 
hospital. Santa Rosa Infirmary v. 
City of San Antonio, (Tex.Commn. 
App.) 259 S.W. 926. 

42. Ark.—Hot Springs School Dist. 
v. Sisters of Mercy Little Rock Fe- 
uate Academy, 106 S.W. 954, 84 Ark. 
Ill.— Cook County Bd. of Review v. 
Chicago Policlinic, 84 N.E. 220, 233 
Ill. 268; German Hospital v. Cook 
County Bd. of Review, 84 N.E. 215, 
233 Ill. 246; Cook County Bd. of Re- 
view v. Provident Hospital, ete., As- 
soc., 84 N.E. 216, 1233 Dll. 242; St. 
Francis Sisters of Third Order v. 
Peoria County Bd. of Review, 83 N. 
Be 20/251 Zo ITS 7 

Kan.—Nuns of Third Order of St. 
Dominic v. Younkin, 235 P. 869, 118 
Kan. 554, 


Ky.—City of Dayton v. Trustees of 


Speers Hospital, 176 S.W. 361, 165 
Ky. 56, L.R.A.1917B 779, Ann.Cas. 
1917B 275. 


La.—State v. Orleans Parish Bd. 
ee aie Pale’ 26 So. 872, 52 La.Ann. 


Mass.—New HEngland Sanitarium y. 
Inhabitants of Stoneham, 91 N.E. 385, 
205 Mass. 335. 

Mich.—Michigan Sanitarium, etc., 
Assoc. v. Battle Creek, 101 N.W. 855, 
138 Mich. 676. 

Minn.—Hennepin County v. Broth- 
erhood of Gethsemane, 8 N.W. 595, 27 
Minn. 460, 38 Am.R. 298, 

Mo.—State v. Powers, 74 Mo. 476 
[aff 10 Mo.App. 263]. 

Pa.—Philadelphia y. Pennsylvania 
Hospital for Insane, 25 A. 1076, 154 
Pa. 9; Philadelphia v. Pennsylvania 
Hospital, 8 Pa.Co. 72. 

Tenn.—Baptist Hospital v. City of 
Nashville, 3 S.W.(2d) 1059, 156 Tenn. 


“wa, 


» 
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ceived is devoted to the general purposes of the hos- 
pital;** nor because it is not supported wholly by 
gratuitous donations ;*# nor because proceeds of op- 
eration are devoted in part to upkeep and mainte- 
nance requirements,*® such as a nurses’ training 
school;** nor because it maintains a training school 
for nurses who receive board and instruction in 
exchange for services rendered by them in the work 


of the hospital.*7 


Property of hospital used for other and profitable 
purposes is not tax exempt despite application of 
the proceeds to maintenance of the hospital.‘8 
_ In case of incorporated hospital the question of 
its charitable status will depend not only upon its 
powers as defined in the charter,*® but also upon the 
manner in which it is conducted,®° and the use made 
of the property,®! although where it appears from 
its charter that a hospital was organized for pe- 


589. 

Tex.—Santa Rosa Infirmary v. City 
of San Antonio, (Commn.App.) 259 S. 
W. 926 [rev (Civ.App.) 249 S.W. 498]; 
Scott v. All Saints Hospital, (Civ. 
App.) 203 S.W. 146. 

Va.—Hospital of St. Vincent of 
Paul v. Thompson, 81 S.E. 13, 116 Va. 
101, 51 L.R.A.N.S. 1025: 

W.Va.—Reynolds Memorial Hospi- 
tal v. Marshall County Court, 90 S. 
BE. 238, 78 W.Va. 685. 

Wis.—St. Joseph’s Hospital Assoc. 
v. Ashland County, 72 N.W. 43, 96 
Wis. 626. 

Eng.—Cawse v. Nottingham Luna- 
tic Asylum, [1891] 1 Q.B. 585; Blake 
v. London, 18 Q.B.D. 437. 


“Those who are able should pay,. 


for, by so doing, it enables the insti- 
tution to care for’ more persons who 
are unable to pay.’’ Baptist Hospital 
v. City of Nashville, 3 S.W.(2d) 1059, 
1060, 156 Tenn. 589. 

“Tf these incomes from pay pa- 
tients and donations are used for the 
purpose of caring for or relieving the 
sick or @isabled and increasing the 
facility of the institution for that 
purpose, and are not used for the pur- 
pose of declaring dividends or the 
financial profit (other than the pay- 
ing of necessary operating expenses) 
of those connected with or having 
charge of the institution, such use is 
simply an extended use for charitable 
purposes.” Nuns of Third Order of 
St. Dominic v. Younkin, 235 P. 869, 
872, 118 Kan. 554. 

[a] “The courts are practically 
unanimous in holding that a charita- 
ble institution does not lose its chari- 
table character, and its consequent 
exemption from taxation, merely be- 
cause recipients of its benefits, who 
are able to pay, are required to do 
so, where funds derived in this man- 
ner are devoted to the charitable pur- 
poses of the institution.” Baptist 
Hospital v. City of Nashville, 3 S.W. 
(2d) 1059, 1060, 156 Tenn. 589. 

[b] Fact that percentage of chari- 
ty patients is small is not material 
if there are no obstacles thrown in 
the way designed to prevent charity 
patients from applying for treatment, 
and all who do apply are received 
without discrimination. Sisters of 
Third Order of St. Francis v. Peoria 
County Bd. of Review, 83 N.E. 272, 
Pot. TN. Belske 

{c] Church hospital rendering 
services free to ten or fifteen per cent 
of patients and charging others is a 
“charitable institution,’ exempt from 
taxation. Baptist Hospital v. City of 
Nashville, 3 S.W.(2d) 1059, 156 Tenn. 
589. 

[ad] Under statute exempting “any 
hospital not held or leased out for 
profit,” a hospital which received free 
atients, but required those financial- 
y able to pay, was not used or leased 
out for profit and so was exempt from 
taxation. Reynolds Memorial Hospi- 
tal v. Marshall County Court, 90 S.E. 
238, 78 W.Va. 685. 
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43. Sisters of Third Order of St. 
Francis v. Peoria County Bd. of Re- 
view, 83 N.E. 272, 231 Ill. 317... 

44. Santa Rosa Infirmary v. City 
of San Antonio, (Tex.Commn.App.) 
259 S.W. 926. 

45. Santa Rosa Infirmary v. City 
of San Antonio, supra. 

[a] Paying for plant from inci- 
dental earnings is within the legiti- 
mate upkeep and maintenance _ re- 
quirements of a hospital. Santa Rosa 
Infirmary v. City of San .Antonio, 
(Tex.Commn.App.) 259 S.W. 926. 

46. Santa Rosa Infirmary v. City 
of San Antonio, (Tex.Commn.App.) 
259 S.W. 926 [rev (Civ.App.) 249 S. 
W. 498]. 

47. Cook County Bd. of Review v. 
Chicago Policlinic, 84 N.E. 220, 233 
Tll. 268; Sisters of Third Order of St. 
Francis v. Peoria County Bd. of Re- 
view, 83 N.E. 272, 231 Ill. 317. 

48. Peo. v. Passavant Memorial 
Hospital, 173 N.E. 770, 342 Ill. 193. 

[a] Farms and securities denied 
exemption despite application of in- 
come to purposes of their owner, a 
charitable hospital. Peo. v. Passavant 
Memorial Hospital, 173 N.E. 770, 342 
TN 193. 

49. Bistline v. Bassett, 272 P. 696, 
47 Idaho 66, 62 A.L.R. 323; William 
Budge Memorial Hospital v. Maughan, 
(Utah) 3 P.(2d) 258. 

50. William Budge Memorial Hos- 
pital v. Maughan, supra. And see 
passim supra this section. 

51. Bistline v. Bassett, 272 P. 696, 
697, 47 Idaho 66, 62 A.L.R. 323. 

“To ascertain whether the property 
of a corporation falls within an ex- 
emption statute, exempting from tax- 
ation hospitals used for benevolent 
purposes, from which no profit is de- 
rived, it must not only be judged by 
its declared objects, but also by what 
use is actually made of the hospital.” 
Bistline v. Bassett, supra. 

52. William Budge Memorial Hos- 
pital v. Maughan, (Utah) 3 P.(2d) 258. 

[a] In TIllinois.—To be exempt 
from taxation under the Illinois stat- 
utes property must belong to and 
stand in the name of an institution 
organized for public charity, and be 
actually and exclusively used for 
charitable purposes, and a hospital, 
if organized as a corporation for 
profit, cannot claim the exemption, 
although it is actually conducted as 
a public hospital. Peo. v. Ravens- 
wood Hospital, 87 N.H. 305, 238 Ill. 
DOK. 

53. William Budge Memorial Hos- 
pital v. Maughan, (Utah) 3 P.(2d) 
258. 

[a] Such use of money may be di- 


rected by sound business policy rath- 


er than benevolence, and operates to 
the pecuniary benefit of stockholders 
through enhancing the value or the 
corporate capital. William Budge 
Memorial Hospital v. Maughan, 
(Utah) 3 P.(2d) 258. 

54 See supra §§ 597-600. 
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cuniary profit, the hospital may be concluded on 
the question of profitable purpose and not allowed 
to show charitable use by extrinsic evidence.®? 
ing profits to supply additional buildings and equip- 
ment, instead of paying them out in dividends, does 
not show a charitable purpose on the part of a hos- 
pital incorporated for pecuniary profit.®? 

[§ 601] e. Particular Kinds of Property and In- 
stitutions. Under the above rules,°+ as applied to 
the particular laws and facts involved, exemption 
has been granted to an addition to an existing hos- 
pital,®® farms,°® investments,>” and residential prop- 
erties occupied by hospital employees;°8 and de- 
nied to hospital buildings in course of econstruc- 
tion,°® disused hospital buildings,®° infirmary run as 
adjunct to a medical school,*! land on which hos- 
pital stands,®? nurses’ home,®? and realty owned by 


Us- 


_55. In re Appeal of Children’s Hos- 
ome of Philadelphia, 82 Pa.Super. 


‘f{a] Exempt prior to time of ac- 
tual use and during course of con- 
struction. In re Appeal of Children’s 
Hospital of Philadelphia, 82 Pa.Su- 
per. 196. Compare infra text and 
note 59. 

56. Contributors to Pennsylvania 
Hospital v. Delaware County, 32 A. 
456, 169 Pa. 305. 

[a] Used as open air sanitarium.— 
Farms purchased and permanently . 
used by a hospital for hospital’ pur- 
poses, aS part of tls hospital plant 
and as an open-air sanitarium are ex- 
empt. -Contributors to Pennsylvania 
Hospital v. Delaware County, 32 A. 
456, 169 Pa. 305. 

57. Mason County v. Hayswood 
Hospital of Maysville, 179 S.W. 1050, 
LOG Ky LT. 

{a] TIllustration.—Under Const. § 
170, a hospital incorporated as char- 
itable corporation was held an “in- 
stitution of purely public charity,” 
whose invested fund, used solely for 
hospital expenses, was exempt from 
taxation. Mason County v. Hayswood 
Hospital of Maysville, 179 S.W. 1050, 
LOCK yO LT: 

58. Danville State Hospital for In- 
sane v. Voris, 41 Pa.Co. 532; Jepson 
v. Gribble, 1 Ex.D. 151; Wfarrison v. 
Buicock, 1 H.Bl. 68; Wilson v. Fas- 
son, 48 J.P. 361. 

[a] TIllustration.—A house belong- 
ing to a hospital or asylum and occu- 
pied as the residence of the chief 
medical officer or superintendent, 
whose duties require him to live in 
close proximity to the institution, is 
regarded as a necessary part of the 
institution and therefore within the 
exemption. Jepson, v. Gribble, 1 Ex. 
D. 151; Wilson v. Fasson, 48 J.P. 361; 
Harrison v. Bulcock, 1 H.BI. 68. 

59. Jewish Maternity Assoc. v. 
Philadelphia, 24 Pa.Dist. 307. Com- 
pare supra text and note 55. 

60. “Philadelphia v. Jewish Hos- 
pital Association, 23 A. 1135, 148 Pa. 
454. 

[a] Ilustration.—A building which, 
although originally constructed for 
a hospital, has not been used as such 
for many years is not exempt. Phil- 
adelphia v. Jewish Hospital Assoc., 
23 A. 1185, 148 Pa. 454. 

61. Wathen v. Louisville, 85 S.W. 
1195, 27 Ky.L. 635; Gray St. Infirmary 
v. Louisville, 65, S.W.. 11, 28 Ky.L: 
1274, 55 L.R.A. 270. 

62. Thurston County v. Sisters of 
Charity of House of Providence, 44 
P. 252, 14 Wash. 264. 

[a] Word “hospital,” as used in a 
statute exempting such institutions 
from taxation, will include the hospi- 
tal building alone, and not the land 
on which it stands. Thurston Coun- 
ty v. Sisters of Charity of House of 
Providence, 44 P. 252, 14 Wash. 264. 

63. Johnson y. Mississippi Baptist 
Hospital, 106 So. 1, 140 Miss. 485. 
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a hospital but not used directly for its purposes.** 
Insane asylum may be tax exempt under stat- 
utes providing expressly for exemption of such asy- 
lums,** or under statutes exempting charitable in- 
stitutions generally,®°* but has been denied exemp- 
tion from taxation as a hospital maintained by char- 
ity, where it was in fact self supporting.®? 
Sanitarium for persons not insane but suffering 
from nervous diseases has been held exempt under 
a statute exempting real estate occupied for the 
treatment of nervous or mental diseases.®® 
Statutes exempting property of charitable hospi- 
tals established with trust funds have been con- 
strued as exempting property used for the purposes 
contemplated by the statute irrespective of wheth- 
er such property was or was not a part of the orig- 
inal trust fund.®® ; 
[§ 602] 11. Libraries and Museums’°—a,. In Gen- 
eral. Free public libraries and museums are usually 
exempted from taxation, either under a designa- 
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tion specially appropriate to such institutions, or 
in the character of educational or of charitable and 
benevolent institutions.71 

Under statutes exempting “all free public libra- 
ries,” a fund dedicated to the founding of such a 
library is not exempt pending employment for such 
purpose.*? 

[§ 603] b. Character of Institution.7* Where 
statute or constitution restricts exemption to publie 
institutions,7* if the privileges of the institution 
seeking exemption are restricted to members or 
stockholders; exemption will be denied.7° 

Municipal corporation has been held not entitled 
to exemption with respect to its libraries under a 
statute exempting tax “on any building the property 
of any library or scientific institution.”*¢ 

[§ 604] ¢c. Property Exempt—(1) Ownership. 
Where constitution or statute predicates exemption 
of property upon ownership of the institution seek- 
ing exemption, a library or museum cannot secure 


64 Barr v. Geary, 142 N.E. 622, 82 
Ind.App. 5; Cooper Hospital v. Cam- 
den, 54 A. 419, 68 N.J.Law 691; State 
v. Settegast, (Tex.Commn.App.) 254 
S.W. 925. Compare Peo. v. Raymond, 
87 N.E. 90, 194 N.Y. 189 (holding the 
Roosevelt hospital in New York City 
exempt from taxation on its property, 
although not used exclusively for car- 
rying out its corporate purposes, the 
decision being based upon “the pecu- 
liar features, which attended the in- 
corporation and characterized the en- 
dowment” of that hospital). 

fa] Agricultural land.—Where one 
third of the income from agricul- 
tural land, after paying certain an- 
nuities, was to be paid to a certain 
legatee for life and the residue was 
to be used in establishing and main- 
taining a home for sick and friend- 
less women, which occupied three 
acres in a tract of two thousand eight 
hundred acres, since only a part of 
the income was to be devoted to the 
charity, the land other than that used 
and set apart for the home was not 
exempt from taxation under Burns St. 
Annot. (1914) § 10144 cl 5, § 10151a, 
and Acts (1919) c 59 § 5 cls 5, 14, es- 
pecially where the trustees were not 
diligently and in good faith carrying 
out the trust arrangement. Barr v. 
Geary, 142 N.E. 622, 82 Ind.App. 5. 

[b] Rented houses.—Property of 
a hospital consisting of six regular 
eity blocks, on which were located 
rented cottages or houses belonging 
to a charitable institution, the rent 
from which was used solely for the 
benefit of such institution, was not 
within the constitutional exemption 
from taxation in favor of charitable 
institutions, since the property was 
not used exclusively by such institu- 
tion. State v. Settegast, (Tex.Commn. 
App.) 254 S.W. 925. 

[c] Statutory exemption of “build- 
ings used exclusively for charitable 
purposes with the land whereon the 
same are erected, and which may be 
necessary for the fair enjoyment 
thereof,” is confined to the buildings 
and land occupied by them, and does 
not extend to realty owned by a char- 
itable hospital but not used directly 
for hospital purposes even though 
income from such land is devoted to 
support of the hospital. Cooper Hos- 
pital v. Camden, 54 A. 419, 68 N.J.Law 
691. 

65. See Massachusetts General 
Hospital v. Inhabitants of Belmont, 
124 N.E. 21, 233 Mass. 190 (holding 
that, by St. [1914] c 518 § 1, amend- 
ing the exemption from taxation of 
charitable institutions for the insane 
set forth in Gen. Tax Act:§ 5, Third, 
by providing there shall be no exemp- 


tion unless at least one fourth of 
their pruperty and income be used 
and expended for the treatment, etc., 
of indigent insane persons, on a fair 
basis of computation, having refer- 
ence both to numbers of patients 
treated and to definite property, one 
fourth in value must be employed for 
the benefit of free patients). 

Insane "Persons 32 C.J. p 580. 

66. Philadelphia v. Pennsylvania 
Hospital, 8 Pa. 72, 74. 

“As to the treatment of the insane, 
it is difficult to see how anything 
could deprive such work of the high- 
est charitable character except the 
taint of private profit. No side of 
human misery is so dark as that il- 
lustrated by these utterly helpless 
unfortunates, and the hand that min- 
isters to them must surely be stretch- 
ed forth in pure humanity when no 
gain touches its palm. We should 
hesitate to refuse the badge of char- 
ity to an institution which, without 
private profit or selfish end, succored 
and cared for these saddest of af- 
flicted mortals, even though simply 
the mere cost of maintenance should 
be charged in each case to the pa- 
tient. In the present case, upon the 
facts set forth in the affidavit, ‘we 
hold that the defendant is an institu- 
tion of purely public charity, and that 
the part of the property against 
which the lien is filed is in actual use 
for the purposes of the charity, and 
is therefore exempt from taxation.” 
Philadelphia v. Pennsylvania Hospi- 
tal, supra. 
wae Needham v. Bowers, 21 Q.B.D. 


68. New England Sanitarium v. 
Inhabitants of Stoneham, 124 N.E. 29, 
233 Mass. 171. 

[a] Persons suffering from ner- 
vous prostration and mental exhaus- 
tion, although not actually insane, 
are included within the first part of 
the phrase of St. (1914) ¢ 518, “whol- 
ly or partly for the treatment of 
nervous diseases . Ory -torentne 
treatment of mental diseases,” so that 
a sanitarium treating such patients 
came within the act, providing for 
the abatement of taxes, even though 
it admitted no insane persons. New 
England Sanitarium v. Inhabitants 
emi Sling he cag 124 N.E. 29, 233 Mass. 

69. Michigan Sanitarium, etc., As- 
soc. v. Battle Creek, 101 N.W. 855, 138 
Mich. 676. y 

70. Cross references: 

College fraternities and societies see 
supra'§ 579. i 
Fraternal and beneficial societies see 

supra: §§ 580-589. 


Literary and scientific societies see 
infra §§ 606-610. 

Young Men’s Christian Associations 
and similar organizations see infra 
8§ 614-618. 

71. Iowa.—-Webster City v. Wright 
County, 123 N.W. 198, 144 Iowa 502, 
24 L.R.A.N.S. 1205. 

La.—State v. Orleans Bd. of As- 
sessors, 26 So. 872, 52 La.Ann. 223. 

Mont.—Town of Cascade v. Cascade 
County, 243 P. 806, 75 Mont. 304, 

N.J.—state v. Leester, 29 N.J.Law 
541 [rev 28 N.J.Law 108]. 

N.Y.—Matter of Mergentime, 129 
Apv.Div. 367, 113 N.Y.S. 948 [aff 88 
N.E. 1125, 195 N.Y. 572]; Matter of 
Howell, 34 Misc. 40, 69 N.Y.S. 505, 2 
Mills 143; In re Lenox, 9 N.Y.S. 895. 

Ohio.—Cleveland Library Assoc. v. 
Pelton, 36 OhioSt. 253. 


Pa.—Donohugh’s Appeal, 86 Pa. 
306 [aff 12 Phila. 284]; In re Fifty- 
first St., 3 Pa.Co. 422. . 

Eng.—Manchester Vv. McAdam, 
[1896] A.C. 500. 

[a]. Museum of art is exempt as 
an educational institution. Matter 


of Mergentime, 113 N.Y.S. 948, 129 
SPR 367 [aff 88 N.E. 1125, 195 N. 

[b] Public library is exempt as 
an educational institution, since “un- 
der all. known rules of construction 
a public library is an educational in- 
stitution.” Webster City v. Wright 
County, 123 N.W. 198, 195, 144 Iowa 
502, 24 LAR.A.N.S. 1205. 

Charitable and benevolont institu- 
tions in general see supra §§ 499-522. 

Educational institutions in general. 
see supra §§ 523-550. 

72. Board of Directors of Stinson 
Memorial Library v. Board of Review 
of Union County, 94 N.E. 153, 154, 248 
Ill. 590. 

“Tt would require a liberal con- 
struction of the statute to say that 
money intended to be used at some 
future time for the establishment of 
a library is within the statute ex- 
empting ‘all free public libraries.’ ” 
Board of Directors of Stinson Memo- 
rial Library v. Board of Review of 
Union County, supra. 

73. As educational or charitable 
See passim supra § 602. 

74 See constitutional and statu- 
tory provisions. 

75. Delaware County Inst. v. Dela- 
ware County, 94 Pa. 163; Providence 
Athenaeum v. Tripp, 9 R.I. 559. But 
see Mercantile Library Co. v. Phila- 
delphia, 14 Pa.Co. 204 (holding that a 
library association’s property is ex- 
empt, although it charges a fee for 
the use of books taken out and an- 
nual dues for membership). 

76. Andrews vy. Bristol Corp., 56 
Jes nodioy 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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exemption for property of which it is not the 
owner.** 

[§ 605] (2) Use. As a general rule,7® exemp- 
tion of libraries and museums will be confined to 
property devoted to the special uses of the institu- 


tion and not employed for profit,7® although making’ 


a charge for taking out books,’° or imposing annual 
dues upon members,®! has been held not to consti- 
tute profitable use precluding exemption. 

{[§ 606] 12. Literary and Scientific Societies’?— 
a. In General. Literary and scientific societies may 
be exempted from taxation under provisions of the 
exemption laws dealing expressly with such insti- 
tutions,§* or under constitutions or statutes ex- 
empting charitable institutions,’* but such societies 
have been held not to be within the application of 
certain terms ordinarily used with reference to ed- 
ueational institutions. ®> 

[§ 607] b. Literary or Scientific Character. Un- 
der statutes expressly exempting property of liter- 
ary and scientific societies or institutions, exemp- 
tion has been granted to an educational institu- 
tion,’ and to a woman’s eclub;** and denied to a 
college fraternity,’® hospital,’® law society,®® and 


77. Wapello County Sav. Bank v.J] Young Men’s Christian Associations 
and similar organizations see supra 


Keokuk County, 229 N.W. 721, 209 


Iowa 1127. Compare Town of Cas- §§ 614-618. 
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theosophical corporation. 

[§ 608] c. Incorporation of Institution. Incorpo- 
ration of a literary or scientific institution will not 
preclude its exemption as an “association.’’?? 

[§ 609] d. Use of Property. Exemption of a lit- 
erary or scientific institution will apply only to such 
of its property as is used exclusively, or at least 
predominantly, for its own special purposes,®? al- 
though exemption has been granted to property not 
yet in actual use where use was in good faith con- 
templated within the requirement of statutory pro- 
visions for exemption of property held for future 
use.°* Under statutes exempting from taxation all 
property devoted solely to the appropriate objects 
of such institutions, the use to which property is 
put is the test of its exemption,®® and such use is 
a question of: fact.°* 

[§ 610] e. Particular Kinds of Property. Partic- 
ular kinds of property held exempt under general 
rules,®* as applied to the, particular facts involved, 
include land passing under a will for erection of a 
building to be devoted to literary and scientific 
uses,®® and an interest in a trust fund.®® 

[§ 611] 13. Military Organizations. A volunteer 
90. ane p. St. John Law Society, 30 


N.B. 
91.. New England Theosophical 


cade v. Cascade County, 243 P. 806, 75 
Mont. 304 (holding town had become 
owner of library within tax exemp- 
tion, although unauthorized to re- 
ceive it at time of bequest [Const. art 
12 § 2: L. (1917) ¢ 10 (Rev. Codes 
[1921] §§ 5048, 5044, 10328)]). 

[a] Legal or equitable title must 
be in the library to exempt the prop- 


erty. Wapello County Sav. Bank v. 
Keokuk County, 229 N.W. 721, 209 
Iowa 1127. 


78. See State v. Leester, 29 N.J. 
Law 541 [rev 28 N.J.Law 103] (con- 
struing an exemption clause in the 
charter of a library association as 
exempting a building erected by the 
association only a part of which was 
used for the purposes of the associa- 
tion and the remainder leased for 
stores, a public hall, and other pur- 
poses). 

79. Ill—Board of Directors. of 
Stinson Memorial Library v. Board of 
Review of Union County, 94 N.E. 153, 
248 Ill. 590; Peo. v. Peoria Mercantile 
Library Assoc., 41 N.E. 557, 157 111. 
$69. 

La.—New Orleans v. New Crleans 
Mechanics’ Soc., 27 La.Ann. 436. 

Mich.—Auditor-Gen. v. Manistee 
Women’s Temperance Assoc., 78 N.W. 
466, 119 Mich. 430; Detroit Young 
Men’s Soe. v. Detroit, 3 Mich. 172. 

N.Y.—Peo. v. Sayles, 32 App.Div. 
197, 53 N.Y.S. 67 [rev 23 Mise. 1, 50 
N.Y.S. 8, and aff 51 N.E. 10938, 157 N. 
BY 1647, Woke 

Ohio.—Cleveland Library Assoc. v. 
Pelton, 36 OhioSt. 253. 

Pa.—Mereantile Library Co. 
Philadelphia, 28 A. 1068, 161 Pa. 155: 
Warren Library Association Vv. Mil- 
ler, 14 Pa.Dist.&Co. 636; Mercantile 
Library Co. v. Philadelphia, 14 Pa.Co. 
204; Pittsburgh v. Mercantile Libra- 
ry Hall Co:,)3)Pa.Co..519. 

[a] Parts of library building rent- 
ed for profit to outsiders are not ex- 
empt. Mercantile Library Co. v. 
Philadelphia, 14 Pa.Co. 204. 

80. Mercantile Library 
Philadelphia, supra. 

81. Mercantile Library Co. v. Phil- 
adelphia, supra. 

82. Cross references: 

Chambers of commerce see supra § 

578. 

College fraternities see supra § 579. 
Hospitals see supra §§ 597-601. 
Libraries and museums see supra §§ 

602-605. 


Con Vv. 


.| laws. 


83. See constitutional and statu- 
tory provisions. 

[a]. “The word literary having no 
fixed legal signification, is to be tak- 
en in its ordinary and usual mean- 
ing,’ as employed in tax exemption 
Common Council of Indianapo- 
lis v. McLean, 8 Ind. 328, 3382. 

Aes: Gerke v. Purcell, 25 OhioSt. 

[a] Such association may be 
“purely public charity,” although it 
has no particular reference to the 
ROP rs Gerke v. Purcell, 25 OhioSt. 


Charitable and benevolent institu- 
tions in general see supra §§ 499-522. 

85. Academy of Fine Arts v. Phil- 
adelphia County, 22 Pa. 496. 

[a] Academy of fine arts is not 
exempt under a statute exempting 
“all universities, colleges, academies 
and schoolhouses.” Academy of Fine 
Hoek v. Philadelphia County, 22 Pa. 

Educational institutions in general 
see supra §§ 523-550. 

86. Wesleyan Academy v. Wilbra- 
ham, 99 Mass. 599; Board of Trustees 
of Lawrence University v. Outagamie 
County, 136 N.W. 619, 150 Wis. 244; 
St. John’s Military Academy v. Ed- 
wards, 128 N.W. 113, 143 Wis. 551, 139 
Am.S.R. 1123. Contra Common Coun- 
cil of Indianapolis v. McLean, 8 Ind. 
328 (holding that a school for in- 
struction of youth is neither a liter- 
ary nor a scientific institution within 
the meaning of tax exemption stat- 
utes). 

a] Coeducational boarding school 
held literary and scientific institution 
within the meaning of tax exemption 
laws. Wesleyan Academy v. Wilbra- 


+ham, 99 Mass. 599. 


{b] Incorporated school is a 
“seientific’ or “literary’’ association 
within St. (1898) § 1038, exempting 
from taxation property of such asso- 
ciations. Board of Trustees of Law- 
rence University v. Outagamie Coun- 
ty, 136 N.W. 619, 150 Wis. 244, 2 A. 
L.R. 465. 

{c] Military school exempt. St. 
John’s Military Academy v. Edwards, 
128 N.W. 113, 148 Wis. 551, 139 Am, 
S.R. 1123. 

87. Newton Centre Woman’s Club, 
Inc, v. City of Newton, 154 N.E. 846, 
258 Mass. 326. 


88. See supra § 579 text and notes 
SLO a 

89. See supra § 597 text and note 
17. 


Corp. v. Boston Bd. of Assessors, 51 
N.E. 456, 172 Mass. 60, 42 L.R.A. 281. 

[a] Tllustration.—A corporation 
having for its paramount object the 
dissemination of theosophical ideas 
and the procuring of converts there- 
to is neither a “scientific” nor a “Jit- 
erary” institution. New England 
Theosophical Corp. v. Boston Bd. of 
Assessors, 51 N.E. 456, 172 Mass. 60, 
42 L.R.A. 281. 

-92 St. John’s Military Academy v. 
Edwards, 128 N.W. 113, 114, 143 Wis. 
DDL oo RAMS Sables 

“Association is a generic term, 
which may include a@ corporation. 

- There is no apparent reason 
why a literary and scientific institu- 
tion, if merely associated, should be 
exempted, but; if incorporated, it 
should be taxed. The reason for the 
exemption does not rest on the legal 
status of the persons operating or 
supporting the institution, but upon 
the fact that the institution is engag- 
ed in education. - The plaintiff is 
within this statute, notwithstanding 
that wit is an incorporated associa- 
tion.’ St. John’s Military Academy 
v. ards supra, 

93. Inhabitants of Orono v. Kappa 
Sigma Society, 80 A. 831, 108 Me. 
320; Inhabitants of Orono v. Sigma 
Alpha Epsilon Society, 74 A. 19, 105 
Me. 214; Salem Lyceum v. Salem, 27 
N.E. 672, 154 Mass. 15; Cincinnati 
College v. State, 19 Ohio 110. 

[a] Farm held occupied for pur- 
poses of institution so as to be tax 
exempt where products raised there- 
on were devoted to furnishing pupils 
of a boarding school with reasonable 
board and the farm was owned and 
run by the institution. Wesleyan 
Academy v. Inhabitants of Wilbra- 
ham, 99 Mass. 597. 

94. Peo. v. Feitner, 31 Misc. 565, 
65) INGYeS.o O80. 

[a] Lots purchased for building 
site by academy of design.—Peo. v. 
Feitner, 65 N.Y.S. 587, 31 Mise. 565. 

95. Southwestern Osteopathic Sani- 
tarium v. Davis, 242 P. 1033, 115 Okl, 
296. 

96. Southwestern Osteopathic Sani- 
tarium v. Davis, supra. 


97. See supra §§ 606-609. 

98. State v. Felts, 270 S.W. 77, 151 
Tenn. 390. 

99. Watson v. City of Boston, 95 


N.E. 302, 209 Mass, 18. 
[a] Interest of literary or scien- 
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military organization has been held tax exempt as 
an institution of purely publie charity,’ and inei- 
dental receipt of income from its armory has been 


held not to preclude exemption.? 
[§ 612] 14. Patriotic Societies. 


ties are ordinarily granted exemption as charitable 
or benevolent institutions,’ although such a society 
has been denied exemption as an “exclusively” 


benevolent institution.+* 


Under statutes expressly exempting patriotic so- 
cieties from taxation, a naval club has been held 
exempt despite certain social activities connected 


tific institution as beneficiary of in- 
come of a trust fund is property, and 
exempt under Rev. L. c 12 § 5 cl 3, 
exempting the personal property of 
such institutions from taxation, un- 
affected by the provision by cl 5 of § 
23 that, with certain exceptions, per- 
sonal property held by a trustee to 
pay the income to another shall be as- 
sessed .to the trustee. Watson Vv. 
City of Boston, 95 N.E. 302, 209 Mass. 
18 


1. Philadelphia v. Keystone Bat- 
- tery A, National Guard, 32 A. 428, 169 
Pa. 526; Scranton City Guard Ass’n 
v. Seranton, 1 Pa.Co. 550; Scranton 
City Guard Assoc. v. Scranton, 2 Pa. 
CAP Ale 

[a] Since its purpose is to pre- 
serve peace and order in the repres- 
sion of domestic violence and by de- 
fense of the state against foreign ag- 
gression, a volunteer military organ- 
ization “is certainly a public charity, 
and it is also purely public, there be- 
ing no element of private gain.” 
Scranton City Guard Ass’n v. Scran- 
ton, 1 Pa.Co. 550, 554. 

Charitable institutions generally 
see supra § 504. 

2. Scranton City 
Seranton, 1 Pa.Co. 

[a] “Occasional renting of the 
armory hall for public gatherings, 
and the revenue derived by the in- 
vestment of donations in certain ad- 
joining tenements are not sufficient to 
change the character of the institu- 
tion or destroy its right to the exemp- 
tion claimed.” Scranton City Guard 
‘Ass’n*v. Seranton, 1 Pa.Co. 550, 555. 

3. Peo. v. Thomas Walters Chap- 
ter of Daughters of American Revo- 
lution, 142 N.E. 566, 311 Ill. 304; Mol- 
ly Varnum Chapter, D. A. R. v. City 
of Lowell, 90 N.E. 893, 204 Mass. 487, 
26 L.R.A.N.S. 707; National Navy 
Club v. City of New York, 203 N.Y.S. 
114, 122 Misc. 89. 

[a] D. A. BR. chapters.—Peo. v. 
Thomas Walters Chapter of Daugh- 
ters of American Revolution, 142 N. 
BH. 566, 311 Ill. 304; Molly Varnum 
Chapter, D. A. R. v. City of Lowell, 
90 N.E. 893, 204 Mass. 487, 26 L.R.A. 
N.S. 707. ; 

[b] Navy club.—National Navy 
Club v. City of New York, 203 N.Y.S. 
114, 122 Mise. 89. 


Guard Ass’n v. 
0. 


Charitable institutions generaily 
see supra §§ 499-522. 
4 Washington Camp. No. 23 of 


State of New Jersey, Patriotic Or- 
der Sons of America v. Board of 
Equalization of Taxes of New Jersey, 
93 A. 856, 87 N.J.Law 53. 

[a] Association or corporation 
whose objects are mainly benevolent 
in character, but are professedly, in 
part, at least, “patriotic,” is not or- 
ganized exclusively for benevolent 
purposes, so as to be entitled to ex- 
emption under a statute exempting 
“All buildings actually used for col- 
leges, schools, - associations and 
corporations organized exclusively 
for the moral and mental improve- 
ment of men or women, or for re- 
ligious, charitable, benevolent or hos- 
pital purposes, or for one or more 
such purposes, not conducted for 
profit.”” Washington Camp No. 23 of 
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[§ 613] 15. Societies for Prevention of Cruelty. 
Societies for the prevention of eruelty to children 


or animals may be exempt from tax under laws ex- 


Patriotie socie- 


pressly relating thereto,* or as charitable and benev- 
‘olent institutions.? ra 

[§ 614] 16. Young Men’s Christian Associations 
and Similar Organizations'—a. In General. Young 


Men’s and Women’s Christian and Hebrew Associa- 


pressly relating 


State of New Jersey Patriotic Order 
Sons of America vy. Board of Hquali- 
zation of Taxes of New Jersey, 93 A. 
856, 87 N.J.Law 53. 

5. National Navy Club of New 
York v. City of New York, 203 N.Y.S. 
114, 122 Misc.. 89. 

[a] Not “club.”—“It is entirely 
unfair for defendant to lay stress on 
the fact that plaintiff is authorized 
to conduct a so-called ‘club.’ It is 
necessary to have a place to which 
the men will be attracted. By accom- 
modating them under proper auspices 
they are forestalled from finding 
their way into accommodations with 
indecent surroundings. The ‘club’ 
is merely the place where they come 
and meet, to be entertained and ac- 
commodated. The place, the enter- 
tainment, and all the accommodations 
provided are the means to the end, 
the benevolent and patriotic service 
plaintiff is rendering. The main- 
tenance of a club in the sense in 
which the _ city’s representatives 
would have us take the word is not 
the object of this institution. It is 
a benevolent and patriotic service, to 
strengthen the morale of the enlisted 
men of the Navy, showing an interest 
in them and looking after them while 
they are on shore leave, and protect- 
ing them against the temptations and 
dangers to which they, as a class, are 
subjected.” National Navy Club v. 
City of New York, 203 N.Y.S. 114, 118, 
122 Mise. 89. 

{b] Preserves order.—‘“The testi- 
mony also indicates that: sailors on 
shore leave here have participated in 
fewer brawls and other breaches of 
the peace since plaintiff has been con- 
ducting this work. Its activity in 
this respect tends to reduce disorder 
and the loss of time of members of 
the police department, thus resulting 
in a direct benefit to the city, and 
tending to compensate it for any loss 
it might incur from exemption of 
plaintiff's real property from taxa- 
tion.” National Navy Club v. City of 
New York, 203 N.Y.S. 114, 117, 122 
Misc. 89. 

6. People ex rel. Andrews v. Til- 
bury, 124 N.Y.S. 956, 140 App.Div. 
76; People ex rel. Andrews v. Camer- 
on, 124 N.Y.S. 949, 140 App.Div. 76 
[aff 94 N.E. 1097, 200 N.Y. 585]. : 

7 Massachusetts Society for fhe 
Prevention of Cruelty to Animals v. 
Boston, 6 N.E. 840, 142 Mass. 24. 

[a]. Society for prevention of 
cruelty to animals, the members of 
which derive no benefit or profit from 
its operations, which educates men in 
the diseases of the domestic animals, 
and the proper mode of dealing with 
them, and inculcates the duty of -‘kind- 
ness’ and humanity to them, is a 
benevolent and charitable institution 
within a statutory exemption of such 
institutions from taxation. Massa- 
chusetts Society for the Prevention of 
Cruelty to Animals v. Boston, 6 N.E. 
840, 142 Mass. 24. 

Charitable and benevolent institu- 
tions generally see supra §§ 499-522.~ 

8. Cross references: 
are sis of commerce see supra § 


tions may be exempt from taxation under laws ex- 


thereto,® or as benevolent,*® or 


charitable*? institutions. They are similarly ex- 


Fraternal and beneficial associations 

see supra §§ 580-589. 

Homes, asylums, and reformatories 

see supra §§ 590-596. 

Hospitals see supra §§ 597-601. 
Libraries and museums see supra §§ 

602-605, 

Literary and scientific societies see 

supra §§ 606-610. 

9. See constitutional and statu- 
tory provisions. 

[a] Exemption granted under: (1) 
General constitutional provisions. 
Commonwealth v. Lynchburg Y. M. 
Cz (A... 80'S. 689.) 1b Va. C45, Sei, 
R.A.N.S. 1197. (2) Act of incorpora- 
tion. Y. M. C. A. v. Ottawa, 20 Ont. 
L. 567, 15 Ont.W.R. 666. 

10. Little v. City of Newburyport, 
96 N.E. 1032, 210 Mass. 414, Ann.Cas, 
1912D 425; In re Syracuse Y. M. C. A., 
213 N.Y.S. 35, 126 Mise. 431. 

Benevolent institutions generally 
see supra §§ 499-522. 

11. Ky.—Com. v. Young Men’s 
Christian Assoc., 76 S.W. 522, 116 Ky. 
711, 25 Ky.L. 940, 105. Am.S.R. 234. 

Mass.—Little v. City of Newbury- 
port, 96 N.H. 1032, 210 Mass, 414, Ann. 
Cas.1912D 425. 

Neb.—In re Young Men’s Christian 
Ass’n Assessment, 182 N.W. 593, 106 
Neb. 105, 34 A.L.R. 1060. 

N.Y.—In re Syracuse Y. M. C. A., 
213 N.Y.S. 35, 126 Mise. 4381. 

‘Pa.—Philadelphia v. Women’s 
Christian Association, 17 A. 475, 125 
Ba. bi2; Y. M,C... Vo maston,. o ban 
Dist.&Co, 562; Y. M. C. A. v. Dono- 
hugh, 7 Wkly.N.C. 208. 

Philippine.—Young Men’s Christian 
Ass’n of Manila v. Collector of In- 
ternal Revenue, 33 Philippine 217. 

Compare infra text and note 16. 

“The appellee is to be regarded as 
a charitable organization, both in its 
professed purposes and by virtue of 
its actual performances in the practi- 
cal work that.it does for the general 
benefit of society in the elevation and 
betterment of young men and boys. 
The use to which it puts its building 
in carrying out its work must there- 
fore be characterized, in its general 
aspect, as charitable, and the building 
in question is used for charitable pur- 
poses, except in so far as some part 
thereof may be used for purposes for- 
eign to or inconsistent with its dom- 
inant purpose.” In re Young Men’s 
Christian Ass’n Assessment, 182 N.W. 
593, 595, 106 Neb. 105, 34 A.L.R. 1060. 

[aj] Institution of purely public 
charity.—A Young Men’s Christian 
Association, organized to endeavor to 
bring young men under moral and 
religious infiuences, to aid them in se- 
lecting suitable boarding places and 
securing employment, and by other 
means to Surround them with Chris- 
tian influences, and actually engaging 
in such work, and also furnishing in- 
struction, keeping open _ libraries, 
gymnasiums, lists of boarding hous- 
es, etc., and membership in which is 
nontransferable, giving no property 
right—the membership fee being 
merely nominal—is an institution of 
purely public charity, within Const, 
§ 170, exempting property of such in- 
stitutions from taxation. Common- 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 614-617] 


empt as edueational,1? or religious!? institutions. 
Such an association has, however, been denied ex- 
emption as a seminary of learning,1* and its prop- 
erty has been denied exemption as a place of public 
worship,*® and there is authority holding such asso- 
ciations beyond the purview of statutes exempting 
property used exclusively for charitable purposes.1® 
; [§ 615] b. Ownership, Possession, and Occupa- 
tion of Property. The fact that property of such 
an institution is in the possession of trustees has 


been held immaterial to the right 


Where the statute exempts property actually oe- 
cupied,*® or occupied for its own purposes,!® by 
such an institution, property not so occupied will be 
It has been held that occupa- 
tion does not necessarily mean residence,?° that 
buildings in course of preparation for such an as- 
sociation are sufficiently “occupied” by it to war- 
rant exemption,* and that the letting of rooms in 


denied exemption. 


wealth v. Young Men's’ Christian 
Ass’n, 76 S.W. 522, 116 Ky. 711, 25 
Ky.L. 940, 105 Am.S.R. 234. 

[b] Restriction of facilities to 
members.—While the element of in- 
definiteness in the recipients of a 
bounty is essential to the character 
of a public charity, the fact that some 
of the benefits of a Young Men’s 
Christian Association are afforded 
only to its members is not material, 
as the requirement is met by the fact 
that the privilege of membership is 
open to all, on payment of a moderate 
fee, without any other restrictions 
than those as to age and moral char- 
acter. Little v. City of Newbury- 
port, 96 N.E. 1032, 210 Mass. 414, Ann. 
Cas.1912D 425. 

Charitable institutions generally 
see supra §§ 499-522. 

12. Matter of Moses,-123 N.Y.S. 
443, 1388 App.Div. 525; In re Syracuse 
WM.) GlSAL 27S ONLY .S435,- 2216 SMise! 
431; Young Men’s Christian Ass’n of 
Manila v. Collector of Internal Reve- 
nue, 33 Philippine 217. Compare in- 
fra text and note 14. 

Educational institutions generally 
see supra §§ 523-550. 

13. Young Men’s Christian Ass’n 
of Manila v. Collector of Internal 
Revenue, 33 Philippine 217. See 
Young Men’s Christian Ass’n v. May- 
or, etc., of New York, 21 N.E. 86, 113 
N.Y. 187 (to effect that if the statute 
had exempted a religious society, 
without further requirement, a Y. M. 
Cc. A. would have been exempt as 
such). Compare infra text and note 
15. 

Religious institutions generally see 
supra §§ 551-571. 

14. New York Y. M. C. A. v. New 
York, 21 N.B. 86, 113 N.Y. 187 [rev 44 


Hun 102]. Compare supra text and 
note 12. : 

“Seminary of learning” see supra 
§ 523. 


15. Peo. v. Young Men’s Christian 
Assoc., 41 N.E. 557, 157 Ill. 403; In re 
Watson, 63 N.E. 1109, 171 N.Y. 256; 
Young Men’s Christian Assoc. v. New 
York, 21 N.E: 86, 113 N.Y. 187; In re 
Fay, 37 Misc. 532, 76 N.Y.S. 62, 2 Mills 
568. Compare supra text and note 13. 
But see Com. v. Young Men's Chris- 
tian Assoc., 76 S.W. 522, 116 Ky. 711, 
95 Ky.L. 940, 105 AmS.R. 234 
(holding that a Young Men’s Chris- 
tian Association, organized to en- 
deavor to bring men under moral and 
religious infiuences, and __ holding 
meetings every Sunday afternoon in 
a building owned by the association, 
where a service was had, hymns were 
sung, and the Scriptures were read 
and expounded, actually used _its 
puilding for religious worship, with- 
in the meaning of Const. § 170, ex- 
empting property so used from taxa- 
ion). 

: 16. Paterson Y. M. C. A. v. Pat- 
erson, 39 A. 655, 61 N.J.Law 420 [aff 


TAXATION 


law.?3 


of exemption.17 


45 A. 1092, 64 N.J.Law 361]. 
pare supra text and note 11 

17. Little v. City of Newburyport, 
96 N.H. 1032, 210 Mass. 414, Ann.Cas. 
1912D 425, 

[a] Personalty.—Under St. (1909) 
c 490 pt 1 § 5 cl 3, which exempts the 
personal property of literary, benevo- 
lent, charitable, and scientific institu- 
tions from taxation, a fund for the 
sole benefit of a Young Men’s Chris- 
tian Association is entitled to ex- 
emption, although it is in the posses- 
sion of trustees. Little v. City of 
Newburyport, 96 N.E. 1032, 210 Mass. 
414, Ann.Cas.1912D 425. 

18. Young Women’s Christian As- 
soc. v. Spencer, 29 OhioCir.Ct. 249. 

[a] Wacant lots purchased as a 
building site for such an association 
are not while vacant and unoccupied 
exempt from taxation, where the 
statute exempts only property ‘ac- 
tually occupied by.” Young Women’s 
Christian Assoc. v. Spencer, 29 Ohio 
Cir.Ct.. 249. 

19. City of Auburn v. Young Men’s 
Christian Assoc. of Auburn, 29 A. 992, 
86 Me. 244. 

[a] Rented property.—The real 
estate of the Young Men’s Christian 
Association of Auburn, whether the 
association be clagsed, within the 
meaning of the statute on taxation, 
as a religious or as a charitable in- 
stitution, is taxable as other real es- 
tate is, so far as it is not used or oc- 
cupied by the association for its own 
purposes, but.is rented for the sake of 
obtaining revenue therefrom. City of 
Auburn v. Young Men’s Christian As- 
soc. of Auburn, 29 A. 992, 86 Me. 244. 

Profitable use generally see infra 
§ 617. 

20. Y.M. C. A. v. Ottawa, 29 Ont. 
L. 574, 5 Ont.W.N. 383, 20 Ont.L. 567, 
15 Ont.W.R. 666. 

21. Y. M. C. A. v. Ottawa, supra 
(decided under charter provision for 
exemption). 

22. Y. M. C. A. v. Ottawa, 20 Ont. 
L. 567, 15 Ont.W.R. 666. 

23. Me.—Auburn v. Young Men’s 
Christian Ass’n, 29 A. 992, 86 Me. 244. 

Mo.—State ex rel. St. Louis Young 
Men’s Christian Ass’n v. Gehner, 11 
S.W.(2d) 30, 320 Mo, 1172. 

Neb.—In re Young Men’s Christian 
Ass’n Assessment, 182 N.W. 593, 106 
Neb. 105, 34 A.L.R. 1060. 

N.H.—Young Men's Christian Ass’n 
vy. Keene, 46 A. 186, 70 N.H. 223. 

N.Y.—Young Women’s’ Christian 
Ass’n of City of New York v. City of 
New York, 216 N.Y.S. 248, 217 App. 
Div. 406 [aff 157 N.E. 858, 245 N.Y. 
562]. : : 

Pa.—Young Men’s Christian | Asso- 
ciation vy. Donohugh, 7 Wkly.N.C. 

8. 

Bet Reeve v. Exeter Hall Y. M. 
CUPAGe 88) LT. 696. 
[a] Religious use shown.—Com. v. 


Com- 
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a building within the possession of the association 
does not show lack of occupation by it.?? 

[§ 616] c. Use of Property—(1) In General. As 
a general rule property of such associations will 
be denied exemption where not used for the chari- 
table or other purposes specified in the exemption 


Under laws exempting property used exclusively. 
for religious, charitable, or educational purposes, an 
exclusive use for all three, although not for only 
one, is sufficient basis for exemption.?4 

[§ 617] (2) Profitable Use. 
the absence of contrary provision of law, property 
of such associations will be denied exemption where 
used as a source of profit.?5 

What constitutes profitable use. While it has been 

| held that the making’ of a charge for use of its fa- 
cilities deprives such an association of a charitable 
character entitling it to exemption,?® the more gen- 


Ordinarily, and in 


Young Men’s Christian Assoec., 76 S. 
W. 522, 116 Ky, 711, 25 Ky.L. 940, 105 
Am.S.R..234. 

24. Young Men’s Christian Ass’n 
of Manila v. Collector of Internal 
Revenue, 33 Philippine 217, 224. 

“There is no doubt about the cor- 
rectness of the contention that an in- 
stitution must devote itself exclusive- 
ly to one or the other of the purposes 
mentioned in the statute before it can 
be exempt from taxation; but the 
statute does not say that it must be 
devoted exclusively to any one of the 
purposes therein mentioned. It may 
be a combination of two or three or 
more of those purposes and still be 
entitled to exemption. The Young 
Men’s Christian Association of Ma- 
nila cannot be said to be an institu- 
tion used exclusively for religious 
purposes, or an institution used exclu- 
sively for charitable purposes, -or an 
institution devoted exclusively to 
educational purposes; but we believe 
it can be truthfully said that it is an 
institution used exclusively for all 
three purposes, and that, as such, it 
is entitled to be exempted from tax- 
ation.’”” Young Men’s Christian As- 
sociation-of Manila v. Collector of 
Internal Revenue, supra. 

25. Me.—Auburn vy. Young Men’s 
Perio Assoc,, 29 A. 992, Me. 

44, 


Neb.—Young Men’s Christian As- 
soc. v. Douglas County, 83 N.W. 924, 
60 Neb. 642, 52 L.R.A. 123. 

N.H.—Young Men’s Christian As- 
soc. v. Keene, 46 A. 186, 70 N.H. 223: 

N.Y.—In re Syracuse Y. M. C. A., 
213.N.Y.S. 35, 126 Mise. 431. 

Pa.—Christian Association of the 
University of Pennsylvania v. City of 
Philadelphia, 75 Pa.Super. 516; Lan- 
caster County v. Y. W. C. A., 10 Pa. 
Dist.&Co. 237; Young Men’s Chris- 
tian Ass’n v. Donohugh, 7 Wkly.N.C. 
208. 

Eng.—Grove v. Exeter Hall Y. M. 
GrsA., 088i LETS) 696% 

fa] Use partly profitable—“Upon 
a full consideration of this question, 
which is without precedent, and 
therefore to be decided upon the gov- 
erning principles as we understand 
them, we believe that substantial jus- 
tice will be reached and the law up- 
held by giving the association the 
benefit of freedom from taxation for 
so much of their premises as is in 
their actual use for the purpose of 
the charity, and to hold that those 
portions which are rented to and oc- 
cupied by strangers for business or 
traffic, for the use of which income in 
the shape of rent is received by the 
plaintiffs, are subject to an assess- 
ment and payment of tax according to 
a just valuation.” Young Men’s 
Christian Association v. Donohugh, 7 
Wkly.N.C, (Pa.) 208, 212. 

26. C. N. R. Co. v. Town of Ca- 
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erally adopted rule is that the system of charging 
for use of facilities does not destroy the charitable 
status of such associations,?7 and that exemption 
will be granted its property despite such profitable 
use as inheres in renting rooms to members,?* or 
permitting a municipality to use its educational 
rooms for annual compensation,?® or in other ways 
securing an incidental gain,*® although where fa- 
cilities were open to the general public at a charge 


exemption has been denied.?+ 


Where property is used: in part for profit and in 
part not for profit, exemption may be granted to the 


extent that use is not for profit.*” 


preol, (Can.) [1925] 3 Dom.L.R. 810. 

[a] Ilustration.—Under statutes 
exempting from taxation charitable 
institutions conducted on _ philan- 
thropic principles and not for the 
purpose of profit or gain, a Young 
Men’s Christian Association charging 
for board and lodging and receiving 
an adequate return has been denied 
exemption. C. N. R. Co. v. Town of 
Tee (Can.) [1925] 3 Dom.L.R. 


27. In re Young Men’s Christian 
Ass'n Assessment, 182 N.W. 593, 595, 
106 Neb. 105, 34 A.L.R. 1060; In re 
Syracuse’ Y. M. GC. .A., 213, N-Y.S. 35, 
126 Misc. 431; Philadelphia v. Wom- 
en’s Christian Association, 17 A. 475, 
125 Pa. 572; Young Men’s Christian 
Association’s Appeal, 15 Pa.Dist.&Co. 
421; Young Men’s Christian Associa- 
tion v. City of Easton, 3 Pa.Dist.&Co. 
562; Commonwealth v. Lynchburg 
Y. M. C. A., 80 S.E. 589, 115 Va. 745, 
50 L.R.A.N.S. 1197. 

.“The record in the instant case 
shows, it is true, that it is the policy 
and custom of the association to re- 
quire its members to pay a moderate 
charge for some of the privileges, fa- 
cilities and amusements that they en- 
joy, while some of them are free. 
The net financial result, however, is 
that the whole institution is run at a 
loss, which in the year preceding the 
trial below amounted to nearly $13,- 
000, and which must be made up by 
popular subscription. Reason and au- 
thority are opposed to the proposition 
that an institution otherwise charita- 
ble will be deprived of that character 
by the mere fact that charges for fa- 
cilities and services are made to in- 
dividual members, which not only do 
not result in profit, but which fail, in 
the aggregate, even to make the in- 
stitution self-sustaining, and the ap- 
pellant’s contention to that effect 
must be denied.” In re Young Men’s 
Christian Ass’n Assessment, supra. 

[a] Dominant purpose was to make 
Y. M. C. A. facilities more readily 
available to members rather than to 
obtain revenue:or profit, and therefore 
incidental receipt of profit did not 
prevent exemption. Com. v. Lynch- 
burg Y. M. C. A., 80 S.B. 589, 115 Va. 
745, 50 L.R.A.N.S. 1197. 

23. Young Women’s’ Christian 
Ass’n of Brooklyn v. City of New 
York, 243 N.¥.S. 294, 187 Mise. 321 
[aff 286 N.Y.S. 926, 227 App.Div. 742, 
aff 173 N.E. 865, 254 N.Y. 558]; Com- 
monwealth v. Lynchburg Y. M. C. A., 
80 S.E. 589, 115 Va. 745, 50 L.R.A.N.S. 
1197; Y. M. C. A. of Ottawa. v. Otta- 
wa, 29 Ont.L. 574, 5 Ont.W.N. 3838, 20 
Ont.L. 567, 15 Ont.W.R. 666. 

[a] Under constitutional provi- 
sions declaring that no property shall 
be exempt from taxation except that 
enumerated and providing for exemp- 
tion of real estate belonging to, and 
actually and exclusively occupied and 
used by, Young Men’s Christian As- 
sociations, and further providing that 
if any building or land or part there- 
of is leased as a source of profit, all 
such buildings and land shall be li- 
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[§ 618] d. Particular Kinds of Property. Under 
the above rules,?? as applied to the particular cir- 
cumstances of fact and provisions of law involved, 
exemption has been granted to fee of realty owned 
by such an association on which others had a lease 
and option of purchase,** and funds held in trust 
for a Young Men’s Christian Association;*> and 
exemption has been granted or denied to property 
used for barbershops,®* billiard rooms,?? commit- 


tee rooms,*® dormitories,?® gymnasiums,*® restau- 


ry 


able to taxation, the renting of rooms 
in a Young Men’s Christian Associa- 
tion building to members is not a 
“leasing” thereof so as to preclude 
exemption, and the receipt of income 
from such room rentals does not 
make the building a source of profit 
so as to preclude exemption. Com- 
monwealth v. Lynchburg Y. M. C. A., 
bisa 589, 115 Va. 745, 50 L.R.A.N.S. 

29. In re Syracuse Y. M. C. A., 213 
N.Y:S) 35, 126; Mise, 4381. 

[a] Rule applied.—That the Young 
Men’s Christian Association permit- 
ted the city to use its educational 
rooms to take care of excess high 
school pupils for an annual compen- 
sation diminishing to that extent the 
association’s annual deficit did not 
deprive it of the right to exemption 
from taxation, under Tax L. § 4 subd 
7. In re Syracuse Y. M. C. A., 213 
N.Y.S. 35, 126 Misc. 431. 

30. In re Syracuse Y. M. C. A., 213 
N.Y.S. 35, 126 Misc. 431; Philadelphia 
v. Women’s Christian Ass’n, 17 A. 
475,125 Pa. 572; Y. M. C. A. v. Easton, 
3 Pa.Dist.&Co. 563; Re Ottawa Y. M. 
GAs 29 Ont. Li. 582,°5 Ont. W.N.=3875 
Ottawa Y. M. C. A. v. Ottawa, 29 Ont. 
L. 574, 5 Ont.W.N. 383, 20 Ont.L. 567, 
15 Ont.W.R. 666. 

[a]. Sale of electric current.—That 
Young Men’s Christian Association 
sold small surplus of electric current 
did not deprive it of its right to tax 
exemption (Tax L. § 4 subd 7). Inre 
Syracise cy... Wee wA, co SINR S280, 
126 Mise. 431. 

31. State ex rel. St. Louis Young 
Men’s Christian Ass’n vy. Gehner, 11 
S-W.(2d) 30, 320 Mo. 1172; In re 
Young Men’s Christian Ass’n Assess- 
ment, 182 N.W. 593, 106 Neb. 105, 34 
A,L.R. 1060; Young Women’s Chris- 
tian Ass’n of City of New York v. 
City of New York, 216 N.Y.S. 248, 217 
App.Div. 406 [aff 157 N.E. 858, 245 
NPY.2 nob2 ts Lancaster County  v. 
Young Women’s Christian Associa- 
tion, 10 Pa.Dist.&Co. 237. 

[a] Portions of Young Women’s 
Christian Association building used 
for kitchen and restaurant for serv- 
ing meals to the public at a profit as 
well as to occupants of the building, 
were not exempt from taxation de- 
spite application of income to pur- 
poses of incorporation. Young 
Women’s Christian Ass’n of City of 
New York v. City of New York, 216 
N.Y.S. 248, 217 App.Div. 406 [aff 157 
N.E. 858, 245 N.Y. 562]. 

c2. Inre Y. M. C. A. Ass’n Assess- 
ment, 182 N.W. 593, 106 Neb. 105, 34 
A.L.R. 1060; In re Syracuse Y. M. C. 
A., 2138 N.Y.S. 35, 126 Mise. 481. See 
Young Men’s Christian Association’s 
Appeal, 15 Pa.Dist.&Co. 421 (recog- 
nizing rule but granting exemption 
as to all property under facts). 

[a] That certain portion of build- 
ing not exempt cannot be separated 
from residue by definite lines is no 
obstacle to the assessment of the 
property to the extent of the value of 
that portion thereof which is taxa-= 


rants,‘! soda fountains,*? stores,*? summer camps,** 
and tailor shops.*® 


ble, having due reference to the tax- 
able value of the entire property. 
In re Young Men’s Christian Ass'n 
Assessment, 182 N.W. 593, 106 Neb. 
105, 34 A.L.R. 1060. 

33. See supra §§ 614-617. 

34 City of Louisville v. Young 
Men’s Christian Ass’n, 178 S.W. 1168, 
166 Ky. 104. 

35. Little v. City of Newburyport, 
96 N.E. 1032, 210 Mass. 414, Ann.Cas. 
1912D 425. 

36. See cases infra this note, 

[a] Exemption granted.—Young 
Men’s Christian Association’s Appeal, 
15 Pa.Dist.&Co. 421. 

[b] Exemption denied.—State ex 
rel. St. Louis Y. M. C. A. v. Gehner, 
11 S.W.(2d) 30, 320 Mo. 1172; In re 
Syracuse Y.'’M. GC. A.,' 213 N.Y.S. 35, 
126 Misc. 431. 

37. See case infra this note. 

[a] Exemption granted.— Young 
Men’s Christian Association’s Appeal, 
15 Pa.Dist.&Co. 421. 

88. See case infra this note. 

[a] Exemption granted.—In re 
Syracuse Y. M..C. A., 213: N-Y/S..135,; 
126 Misc. 431. 

39. See cases infra this note. 

[a] Exemption granted.—In re 
Syracuse Y. M. C. A., 213 N.Y.S. 35, 
126 Mise. 431; Young Men’s Chris- 
tian Association’s Appeal, 15 Pa.Dist. 
&Co. 421; Commonwealth v. Lynch- 
burg Y. M. C. A., 80 S.E. 589, 115 Va. 
745, 50 L.R.A.N.S. 1197. | 

40. See case infra this note. 

[a] Exemption granted.—In re 
Syracuse Y. M. C. A., 213 N.Y.S. 35, 
126 Mise. 431. 

41. See cases infra this note. 

[a] Exemption granted.—Young 
Men’s Christian Association’s Appeal, 
15 Pa.Dist.&Co. 421. 

{b] Exemption denied.—State ex 
rel. St. Louis Young Men’s Christian 
Ass’n v. Gehner, 11 S.W.(2d) 30, 320 
Mo. 1172; In re Y. M. C. A. Assess- 
ment, 182 N.W. 593,106 Neb. 105, 34 A. 
L.R. 1060; Young Women’s Christian 
Ass’n of City of New York v. City of 
New York, 216 N.Y.S. 248, 217 App. 
Div. 406 [aff 157 N.E. 858, 245 N.Y. 


562]. 
42. See case infra this note. 
[a] Exemption granted.—Young 


Men’s Christian Association’s Appeal, 
15 Pa.Dist.&Co. 421. 

43. See case infra this note. 

[a] Exemp'tion denied.—In re 
Syracuse; Y..M. C. A’, 218 N:Y.S. 35, 
126 Mise. 431. 

44. See cases infra this note. 

[a] Exemption granted.—Lancas- 
ter Countyre Vat. Wir ©. As OL oan 
caster, 92 Pa.Super. 514. 

{[b] Exemption denied.—Lan- 
caster County v. Young Women’s 
Christian Association, 10 Pa.Dist.& 
Co, 237. 

45. See cases infra this note. 

{a] Exemption granted.—Young 
Men’s Christian Association’s Appeal, 
15 Pa.Dist.&Co. 421. 

[b] Exemption denied.—State ex 
rel. St. Louis Young Men’s Christian 
Ass’n v. Gehner, 11 S.W.(2d) 30, 320 
Mo, 1172. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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[§ 619] A. Taxing Districts—1. In General. A 


taxing district has been defined 


throughout which a particular tax or assessment is 
ratably apportioned and levied upon the inhabit- 
1 The term “taxing district”? implies a dis- 
trict which is legally subjected to some taxation and 
which cannot, either by its own volition or in any 
other way, escape the payment of some legally im- 
posed tax,*® and it has been asserted that a taxing 
district must be of a public character and must 
be endowed with some power of local government.*® 
A taxing district created for a particular purpose 
may be for the making of a particular public im- 
provement where the character of the work involved 
is temporary and special or where the improvement 
is confined to special work and construction,®® or 
the district may involve purposes of a more gener- 
al character, which are permanent in their nature.*! 
When a taxing district is once lawfully established, 
it will retain its character until changed in some 


ants.*7 


manner authorized by law.®? 


46. Situs of property generally see 
supra §§ 206-225. 
47. Black L. D. (2d ed). 


[a] Other definition.—‘‘The terri- 
tory or region into which, for the 
purpose of assessment merely, a 


State, county, town, or other political 
district, is divided.” Sharpleigh v. 
ph Rear tae 21 F.Cas.No. 12,711, 1 Flipp. 

72, 476. 

Statutory definition in New York 
see infra § 621 note 81[b]. 

48. Curtis v. Mactier, 80 A. 1066, 
1069, 115 Md. 386. 

49. Street-Lighting Dist. No. 1 v. 
Drummond, 43 A. 1061, 63 N.J.Law 
493; Wan Cleve v. Passaic Valley 
Sewerage Com’rs, 60 A. 214, 71 N.J. 
Law 574, 108 Am.S.R. 754; Carter v. 
Wade, 35 A. 649, 59 N.J.Law 119; 
Peck v. Raritan Tp., 19 A. 610, 52 N. 
J.Law 319, 320. 

“The first question presented, there- 
fore, is, whether the districts au- 
thorized by this act are made politi- 
eal corporations or divisions of the 
state. That they occupy an area 
within and less than the township 
will not answer this question, because 
dual governments with distinct func- 
tions may co-exist. But in any such 
case the included organization must 
have a public character, and be en- 
dowed with some powers of local gov- 
ernment. I think it plain that no 
such organization was designed to be 
established by this act. The district 
is not given power to elect officers to 
act for it; it is not given a corporate 
authority, even to contract for the 
erection and maintaining of the street 
lamps, and, while the voters therein 
are authorized to determine the 
amount to be raised for street light- 
ing, the money voted is raised and ex- 
pended by the township officers who 
represent the township. It is clearly 
implied, from the terms of the act, 
that the township committee shall de- 
termine what streets shall be lighted, 
where the street lamps shall be erect- 
ed, and how long they shall be main- 
tained. In the disposition of the mon- 
ey raised, the district has no voice. 
In respect, therefore, to this function 
of local government, the lighting of 
streets, the district is not given a 
separate and independent existence, 
nor endowed with any power except 
as a part of the township. It is not 
designed to become a political corpo- 
ration or division of the state. For 
this reason, the act in question cannot 
be sustained.” Peck v. Raritan Tp., 
supra. 

50. Jinkins v. Entzminger, (Fla.) 
135 So. 785. 
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V. PLACE OF TAXATION** 
[By Wiuuiam G. Bannon] 


as the district 


Entzminger, supra. 
Cassidy, 90 N.W. 


Jinkins v. 
52. Whelen v. 
229, 64 Neb. 503. 


53. See supra § 7 et seq. 

54. See supra § 619; infra this sec- 
tion; and § 621. 

55. Conn.—State v. Sixth Taxing 


Dist., 132 A. 561, 104 Conn. 192. 

Ind.—Brown v. Baltimore & O. & C. 
Ray (Coy bye NE 866 ASG Lind 81 | 
Smith v. Board of Com’rs of Hamil- 
ton County, 90 N.E. 881, 173 Ind. 364 
[rev reh 89 N.E. 867]. 

Mich.—Pioneer Iron Co. v. Negau- 
nee, 74 N.W. 700, 116 Mich. 430. 

N.Y.—Genet v. Brooklyn, 1 N.E. 777, 
99 N.Y. 296; Litchfield v. Vernon, 41 
N.Y. 123; Rutland v. Tuthill, 174 N. 
Y.S. 515, 187 App.Div. 20. See New 
York v. Davenport, 92 N.Y. 604 [aff 
= ea lges 322] (apparently recognizing 
rule). 

N.C.—Hammond v. McRae, 110 S.E. 
102, 182 N.C. 747. 

Ohio.—Hill v. Higdon, 5 OhioSt. 243, 
67 Am.D. 289; Scovill v. Cleveland, 
1 OhioSt. 126. 

Utah.—Kimball v. Grantsville City, 
57 P. 1, 19 Utah 368, 45 L.R.A. 628. 

See Yellowstone County v. North- 
ern Pac. R. Co., 25 P. £058, 10 Mont. 
414 (apparently recognizing rule in 
respect of statute of territorial legis- 
lature). 

56. Seeinfra § 621. 

57. Consolidated Land Co. v. Tyler, 
101 So. 280, 88 Fla. 14. 

58. Consolidated Land Co. v. Ty- 
ler, supra; Paul Bros. v. Long Branch 
& Lakeside Special Road and Bridge 
Dist., 92 So. 687, 83 Fla. 706. 

Restrictions as to: 

Delegation of taxing power see supra 

§§ 11, 12. 

Equality and uniformity see supra §§ 
8. 


59. Milhelm v. Moffat Tunnel Dis- 
trict, 43 S.Ct. 694, 262 U.S. 710, 67 
L.Bd. 1194 [aff 211 P. 649, 72 Colo. 
268]; Valley Farms Co. of Yonkers 
v. Westchester County, 43 S.Ct. 261, 
261 U.S. 155, 67 L.Ed. 585 [aff 132 
N.E. 887, 231 N.Y. 558 (aff 184 N.Y.S. 
300, 193 App.Div. 433)]; Houck vy. 
Little River Drainage Dist., 36 S.Ct. 
58, 239 U.S. 254, 60 L.Ed. 266; Jinkins 
v. Entzminger, (Fila.) 135 So. 785; 
State v. Upper St. Johns River Nav. 
Dist., (Fla.) 135 So. 784; Consolidated 
Land Co. v. Tyler, 101 So. 280, 88 Fla. 
4; Lainhart v. Catts, 75 So. 47, .73 
Fla. 735; Stewart v. De Land-Lake 
Helen Special Road and Bridge Dist. 
in Volusia County, 71 So. 42, 71 Fla. 
158; Johnson v. Board of Park Com’rs 
of Ft. Wayne, (Ind.) 174 N.E. 91; 
State v. Gongwer, 151 N.E. 752, 114 


[§ 620] 2. Creation and Organization. 
to constitutional restrictions, herein above consid- 
ered,®* and to the rules heretofore and hereafter 
stated,°* the creation and determination of the tax- 
ing districts within the state,®® including the terri- 
tory to be comprised therein,®* is a matter within 
the discretion of the legislature, with the due exer- 
cise of which the courts will not interfere. 
the legislature may not, in creating special taxing 
districts, unjustly impose on the property included 
in such district alone the burden of a peculiarly state 
or county function or purpose,®? or otherwise so 
attempt to exercise the governmental power as to 
violate organic rights or constitutional restrictions,°® 
the legislature may create, or provide for the crea- 
tion of, such tax districts,®® or impose, or authorize 
the imposition of, taxes on property within the dis- 
trict,®° for particular publie purposes, including the 
making’ of public improvements, even in the absence 
of a constitutional provision authorizing the creation 
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Subject 


While 


OhioSt. 642. 

[a] Particular statute held valid. 
—L. (1915) ¢ 7080, creating an im- 
provement district for the opening, 
cutting, and maintenance of an inlet 
or waterway between the ocean and a 
lake, was not on its face an arbitrary 
exercise of governmental power, op- 
pressive of, private rights, nor vio- 
lative of organic law. Hunter v. Ow- 
ens, 86 So. 839, 80 Fla. 812. 

Assessment or taxing district for: 
Bridge see Bridges §§ 7, 11. 

Drain see Drains §§ 12-43. 
ures improvement see Highways 
Improvement of navigable waters see 

Navigable Waters § 42. 

Ueapation see Waters [40 Cyc 817— 


Levees and flood control see Levees 
and Flood Control §§ 25-40. 

Public improvement in municipal cor- 
poration see Municipal Corpora- 
tions §§ 2933-2976%. 

Territory included see infra § 621. 

60. Valley Farms Co. of Yonkers 
v. Westchester County, 43 S.Ct. 261, 
261 U.S. 155, 67 L.Ed. 585 [aff 132 N.E. 
887, 231 N.Y. 558 (aff 184 N.Y.S. 300, 
193 App.Div. 433)]; Houck v. Little 
River Drainage Dist., 36 S.Ct. 58, 239 
U.S. 254, 60 L.Ed. 266; Western Craw- 
ford Road Improvement Dist. v. Mis- 
souri Pac. R.-Co., 248 S.W. 563, 157 
Ark. 304; Consolidated Land Co. v. 
Tyler, 101 So. 280, 88 Fla. 14; Hunter 
v. Owens, 86 So. 839, 80 Fla. 812; 
Johnson v. Board of Park Commis- 
sioners of Ft. Wayne, (Ind.) 174 N. 
Ey itt. 

[a] Preliminary expenses.—(1) A 
tax for preliminary expenses may be 
levied (Houck v. Little River Drain- 
age Dist., 36 S.Ct. 58,239 U.S.,.254, 
60 L.Ed. 266), (2) especially in the 
ease of a district of a permanent char- 
acter (Jinkins v. Entzminger, (Fla.) 
135 So. 785), (8) even though the dis- 
trict is subsequently abandoned 
(Western Crawford Road Improve- 
ment Dist. v: Missouri Pac. R. Co., 
248 S.W. 563, 157 Ark. 304; Jinkins 
vy. Entzminger, supra). 

[b] Due process of law does not 
require notice to owners of inclusion 
within such district as prerequisite 
to general tax for public purposes. 
City of Chelsea v. Treasurer and Re- 
ceiver General, 130 N.H. 397, 237 Mass. 
422; Paul v. Town of Greenfield, 232 
N.W. 770, 202 Wis. 257. 

Due process of law as affecting cre- 
ation of special assessment or special 
taxing districts see Municipal Corpo- 
rations § 2937. 

Notice and hearing as essential to 
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of such special taxing districts.°1 The legislature 
has a wide latitude in the exercise of its discretion 
in creating special districts.°? Thus it may usually 
provide for the creation of an agency to carry the 
statute into effect,®* and, as an incident to the cre- 
ation of the district, may impose administrative 
duties on state or other officers to effectuate the ob- 
jects of the district, in the absence of constitutional 
provisions to the contrary.°* So, also, it may e¢re- 
ate special taxing districts directly®® or it may 
provide for their creation by proceedings taken pur- 
suant to statute,?* by local commissions,®* or by 
petition and submission to voters of the territory 
involved.®8 The action of a body duly authorized 
to create an assessment district is conclusive, in the 
absence of a showing of fraud or mistake,®® and the 
presumption is that the district was properly 
formed.’® Where, however, a statute merely author- 
izes the formation of a taxing district, through ac- 
tion taken by persons or officials, the statutory 
intent should be observed in substance,*? and the 
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legality and reasonableness of action under the stat- 
ute are subject to judicial review.’ } 
[§ 621] 3. Territory Included and Boundaries. 
While an essential element in the creation of a tax- 
ing district is the fixing of its limits,"* subject to 
any constitutional restrictions,’* the legislature may 
determine the territory to be included in taxing dis-. 
tricts,7® including special districts created for par- 
ticular public improvements,’® and the courts will 
not interfere with the due action of the legislature 
in this regard.** The legislature may not, however, 
arbitrarily or in abuse of its governmental authority 
include territory in such special district, for pur- 
poses of taxation,’® as, for example, lands which 
cannot be benefited by the improvement; and like 
rules apply where the district is organized by pro- 
ceedings taken pursuant to statute.*° While the 
lines of general taxing districts are usually coinci- 
dent with those of municipal divisions of a state, | 
such as counties, parishes, cities, or towns,*? in the 
absence of any constitutional restriction and sub- 


due process of law generally see infra 
§§ 812-817. 

61. Consolidated Land Co. v. Tyler, 
101 So. 280, 88 Fla. 14; Lainhart v. 
Catts, 75 So. 47, 73 Fla. 735.” 

[a] No express governing provi- 
sion.—I‘n Florida there is no express 
provision in the state constitution as 
to special assessments for local im- 
provements, or as to the formation of 
taxing districts for particular pur- 
poses. Lainhart v. Catts, 75 So. 47, 
73, Wa. %385;. Stewart.v.. De Juand- 
Lake Helen Special Road*‘and Bridge 
Dist. in Volusia County, 71 So. 42, 71 
Fla. 158. , 

62. Houck v. Little River Drain- 
age Dist., 36 S.Ct. 58,, 239 U.S. 254, 
60 L.Ed. 266; Jinkins v. Entzminger, 
(Fla.) 135 So. 785; Consolidated Land 
Govt yler. 10L So. 2805585: bax 
14. See Willis v. Special Road and 
Bridge Dist. No. 2, Osceola County, 
74 So. 495, 73 Fla. 446 (apparently 
recognizing rule). 


638. Johnson v. Board of Park 
Com’rs of Ft. Wayne, (Ind.) 174 N.E. 
$i, 

64. Martin v. Dade Muck Land Co., 


116 So. 449, 95 Fla. 530 [appeal dism 
EGS Cte 25, ACS, Use, 000N to. Li Bid! 
505]; State v. Fearnside, 100 So. 256, 
87 Fla. 349. 

65. Houck v. Little River Drain- 
age Dist., 36 S.Ct. 58, 39 U.S. 254, 60 
L.Ed. 266; Jinkins v. Entzminger, 
(Fla.) 135 So.. 785; Lainhart v. Catts, 
TDueSOo Au co Bla. Too. 

66. Houck v. Little River Drain- 
age Dist., 36 S.Ct. 58, 39 U.S. 254, 60 
L.Ed. 266; Jinkins v. Entzminger, 
(Fla.) 185 So. 785; Lainhart v. Catts, 
75 So. 47, 73 Fla. 735. 

67. Lainhart v. Catts, supra, 

68. Johnson v. Board of Park 
Com’rs of Ft. Wayne, (Ind.) 174 N.E. 
91; Elliott v. Wille, 198 N.W. 861, 200 
N.W. 347, 112 Neb. 78. : 

[a] In Iowa under Acts 35th Gen. 
Assem. c 169, relative to levying taxes 
in aid of railroads, the district to be 
taxed was-left to the petitioners or 
-to the board of supervisors, provided 
the property shall be contiguous to, 
and within five miles of, the road. 
Mitchell v. Charles City Western Ry. 
Co., 148 N.W. 975, 169 Iowa 237. 

ib] In Tennessee, under L. (1851) 
c 127, relating to the organization in- 
to taxing districts of towns or cities 
whose charters have been repealed, 
and providing for a “petition of a 
majority of the voters within the lim- 
its of any such town or city, at the 
time of the repeal or surrender of its 
charter,” the words “at the time of 
the repeal’ merely define the limits 
of the town and do not qualify the 
word “voters,” and limit the right of 
petition to those persons who were 


then voters. Pepper v. Smith, 15 Lea 


eee Compare Code (1896-1917 ed) § 
0. ‘ 

69. Mitchell v. Charles City West- 
ory Ry. Co., 148 N.W. 975, 169 Iowa 

Buss 

70. Mitchell v. Charles City West- 


ern Ry. Co., supra. 

71. Willis v. Special Road and 
Bridge Dist. No. 2, Osceola County, 
74 So. 495, 73 Fla. 446. 

72. Willis v. Special Road and 
Bridge Dist. No. 2, Osceola County, 
supra. ; 

73. Capital City Oil Co. v. Day, 85 
So. 888, 147 La. 734. 

[a] Sufficiency of description.— 
Where the termini and direction of 
the boundary line of a taxing district 
are described in unmistakable terms, 
the description is sufficient notwith- 
standing the use of other terms 
which, in the absence of such definite 
description, might render the descrip- 
tion ambiguous. Burnham v. Clai- 
borne Parish Police Jury, 32 So. 87, 
107 Tua... 513.) 

74. Cross references: 

Vege aon of taxing power see supra 


Equality and uniformity see supra §§ 

29-69. 

75. State v. Sixth Taxing District, 
132 A. 561, 104 Conn. 192; Ruland v. 
Tuthill, 174 N.Y.S. 515, 187 App.Div. 
20. And see cases passim this sec- 
tion. 

[a] Exclusion of land, used for an 
amusement park and transportation 
thereto, from a taxing district, has 
been held not unconstitutional as de- 
nying due process of law. State 'v. 
Sixth Taxing Dist., 132 A. 561, 104 
Conn. 192. 

76. Milhelm y. Moffat Tunnel Dis- 
trict, 43 S.Ct. 694, 262 U.S. 710; 67 
L.Ed. 1194 [aff 211 BP. 649, 72 Colo. 
268]; Consolidated Land Co. v. Tyler, 
101 So. 280, 88 Fla. 14; State v. Gong- 
wer, 151 N.E. 752, 114 OhioSt. 642. 

77. Valley Farms Co. of Yonkers 
v. Westchester County, 43 S.Ct. 261, 
261 U.S. 155, 67 L.Ed. 585 [aff 132 N.B. 
887, 231 N.Y. 558 (aff 184 N.Y.S. 300, 
193 App.Div. 433)]. 

78. Consolidated Land Co. y. Tyler, 
101 So. 280, 88 Fla. 14. 

79. Consolidated Land Co. vy. Ty- 
ler, supra, 

80. Myles Salt Co. v. Board of 
Commissioners, 36 S.Ct. 204, 239 U.S. 
478, 60 L.Ed. 392, L.R.A.1918E 190; 
Willis v. Special Road and Bridge 
Dist. No. 2, Osceola County, 74 So. 
495, 73 Fla. 446. 

81. See statutory provisions; 
cases passim ‘this section. 

[a] In New Jersey (1) a county is 
not a taxing district. Hssex County 
Park Commn. v. West Orange, 73 A. 


and 


511, 77 N.J.Law 575. (2) Lands under 
water of New York Harbor which is 
fixed as the boundary of an incorpo- 
rated township incorporated by stat- 
ute defining its boundaries as ‘“‘on the 
southeast by New York Harbor” are 
within the limits of the municipality 
in which such township was merged, 
and taxable as such. Leary v. Jersey 


City, 189 F. 419 [aff 208 F. 854, 126 
ClO yan Lae 
[b] In New York (1) by statutory 


definition a “tax district” means, un- 
less otherwise herein provided, a city 
or town of this state. Tax L. § 

subd 4. (2) Under the Tax Law, prior 
to its amendment in 1916 (original 
statute, L. [1896] c 908 § 2 subd 1), 
providing that a ‘“ ‘tax district,’ as 
used in this chapter, means a politi- 
cal subdivision of the state having a 
board of assessors authorized to as- 
sess property therein for state and 
county purposes,” it was held that a 
village whose_board of assessors had 
no power to assess property for state 
or county taxes was not a “tax dis- 


trict.” People v. Gray, 77 N.E. 1172, 
185 N.Y. 196; People v. Keno, 114 
N.Y.S. 1094, 61 Misc. 345. (3) Hven 


while such earlier statute was in 
force, however, the term “tax dis- 
trict,” as used in certain provisions 
of the Tax Law, was construed to in- 
clude villages. People v. Columbia 
County, 93 N.Y.S. 1098, 105 App.Div. 
319 [aff 75 N.E. 1133, 182 N.Y. 556]; 
Buffalo Loan, etc., Co. v. Depew Mfg. 
Co., 121 N.Y.S. 900, 66 Mise. 630 [expl 
and dist Peo. v. Gray, 77 N.E. 1172, 185 
N.Y. 196]. (4) A county was not a 
tax district within the meaning of 
the earlier statute (Utica v. Oneida 
County, 95 N.Y.S. 839, 109 App.Div. 
189; People v. Schoharie County, 79 
N.Y.S. 145, 39 Misc. 162. Compare 
New York y. Davenport, 92 N.Y. 604 
[aff 29 Hun 322] [where, in a case 
arising prior to the statute of 1896, 
it was said that the state has adopted 
the counties as districts of taxation 
for state purposes and uses their ma- 
chinery for its 0own purposes]); (5) 
nor was a school district (People ex 
rel. Fleischman Mfg.,Co. v. Marens, 
116 N.Y.S. 189, 62 Misc. 317 [aff 118 
N.Y.S. 838, 184 App.Div. 170 (aff 96 
N.E. 1164, 196 N.Y. 569)7):. (6). The 
city of Albany was a Single tax dis- 
trict within the meaning of such 
earlier statute. People v. Gaus, 61 
N.E. 987, 169 N.Y. 19. (7) The town 
of German Flats was a “tax district” 
within the meaning of such statute. 
People v. Keno, 114 N.Y.S. 1094, 61 
Mise. 345. (8) As to whether the 
whole city of Greater New York con- 
stituted only a single tax district for 
some purposes under the earlier stat- 
ute see People v. O’Donnel, 75 N.R: 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 621-623] 


ject to limitations herein stated, a taxing district 
need not follow the lines of any particular political 
division of the state,*? and, in accordance with the 
foregoing rule, a taxing district may be composed 
of territory which is part of a political division;$? 
and these rules apply to special taxing districts.$4 
While the fact that certain territory is attached 
to an organized county for “judicial purposes” does 
not of itself effect the inclusion of such territory 
in such county for purposes of taxation,®® statutes 
sometimes specifically provide for the collection of 
taxes in an unorganized county by the officers of an 
organized county®® to which the unorganized county 
is attached for judicial purposes,$? and an Indian 
reservation which was, by law, attached to an or- 
ganized county for taxing purposes became a part 
of the taxing district of such county.88 Where a 
taxing district is once duly established, it will retain 
its boundaries until divided or modified in some 
manner authorized by law,®® and while evidence as 
to the long continued exercise of authority for tax- 
ing purposes by a taxing district may be competent 
and relevant to show that the territory in question is 
within such taxing district,°° a municipality con- 
stituting a taxing district, the boundaries of which 
are fixed by the legislature, may not enlarge its tax- 
ing jurisdiction merely by user,®! however long con- 
540,183 N.Y. 9. (9) In a case arising | 642. 

when New York City and Brooklyn [ce] 
were separate municipalities, the view 
was expressed that the boundary of 
territorial jurisdiction between the 
counties of New York and Kings for 
the purpose of taxation was the actu- 


al low-water line on the Brooklyn 85. 
side, whether corresponding with the 


more & O. 
186 Ind. 81; 


TAXATION 


Several political divisions.—A 
special district may comprise several 
political divisions. 
& CR? Coz, 145°N-H.. (86: 
State v. Gongwer, 151 
N.E. 752, 114 OhioSt. 642. 

Yellowstone County v. North- 
ern Pac.” R. -Co.,) 25. P. 


[61 C.J.] 511 


tinued ;°? but on the creation of a new county out 
of territory formerly belonging to another county ’ 
which constitutes a taxing district, such new county 
ordinarily constitutes a new taxing district.?? 

[§ 622] B. Domicile or Residence of Owner®4— 
1. In General. Subject to the rule that ordinarily 
the legislature has power to fix the situs of person- 
al property where it is situated, such property is 
to be assessed to the owner at the place of his dom- 
icile.°® In general, for purposes of taxation a per- 
son must have a domicile or residence somewhere.®® 

[§ 623] 2. What Constitutes, and Determina- 
tion®’—a. In General. A person’s domicile for pur- 
poses of taxation is his fixed and permanent home,°® 
to which he always has the intention of returning 
when absent from it, although he may take up a 
temporary or transient residence elsewhere;®® the 
term imports a legal relation between a person and 
a particular place, based on actual residence with 
intention to remain there.t' The question as to the 
meaning of the term “residence,” where the construc- 
tion of a taxing statute is involved, is to be deter- 
mined in the light of the legislative purpose and the 
context.2 According to some cases, “residence,” 
within the meaning of such a statute, is the place 
where the taxpayer lives and where he claims that 
his home or domicile is,? a place of abode as distin- 
525, 156 Iowa 271, 40 L.R.A.N.S., 986, 
Ann.Cas.1915C 792. 

Ky.—Boyd@’s_ Hx’r  v. _Common- 
wealth, 149 S.W. 1022, 149 Ky. 764, 42 
L.R.A.N.S. 580, Ann.Cas.19i4B 481; 
Helm’s Trustee v. Commonwealth, 122 
S.W. 196, 135 Ky. 392; City of Leba- 


non v. Biggers, 78 S/W. 213, 117 Ky. 
430, 25 Ky.L. 1528. sf 


Brown v. Balti- 


1058, 10 Mont. 


original low-water line or changed by 
the construction of piers and docks. 
Tebo v. Brooklyn, 31 N.E. 984, 134 N. 


Y. 341. 

Territorial extent in general: 
Counties §§ 9-26. 

Municipal Corporations §§ 61-63. 
Towns [38 Cyc 601-604]. 

82. Keely v. Sandérs, 99 U.S. 441, 
25 L.Ed. 327; Sharpleigh v. Surdam, 
91 F.Cas.No. 12,711, 1 Flipp. 472; 
Brown v. Baltimore & O. & C. R. Co., 
115 N.E. 86, 186 Ind. 81; New York 
v. Davenport, 92 N.Y. 604 [aff 29 Hun 
322). 


[a] The word “district” in act pro- 
viding for collection of taxes was de- 
eclared to mean simply a “part” or 
“portion” of a state, or a “taxing dis- 
trict’ and not a large political divi- 
sion. Keely v. Sanders, 99 U.S. 441, 
448, 25 L.Ed. 327. 

83. Keely Vv. Sanders, supra; 
Sharpleigh v. Surdam, 21 F.Cas.No. 
12,711, 1 Flipp. 472; Felix v. Wagg- 
ner, 1 So. 926, 39 La.Ann. 391. 

84. See cases infra this note. 

[a] Following lines of political di- 
vision.—A special district need not 
follow the lines of a political division 
of the state. Brown v. Baltimore & 
O. & CG. R. Co., 115 N.E. 86, 186 Ind. 
81; Smith v. Board of Com’rs of Ham- 
jlton County, 90 N.E. 881, 173 Ind. 364 
frev reh 89 N.H. 867]; State v. Board 
of Com’rs of Marion County, 85 N.E. 
513, 170 Ind. 595; Gilson Vv. Board of 
Com’rs of Rush County, 27 _N.E. 235, 
128 Ind. 65, 11 L.R.A. 835; Hammond 
v. McRae, 110 S.E. 102, 182 N.C. 747; 
State v. Gongwer, 151 N.E. 752, 114 
OhioSt. 642. 

[b] Part of political division.—A 
special district may. be composed of 
part of a political division. Consoli- 
dated Land Co. v. Tyler, 101 So. 280, 
88 Fla. 14; Elliott v. Wille, 198 N.W. 
861, 200 N.W. 347, 112 Neb. 78; Street- 
Lighting Dist. No. 1 v. Drummond, 43 
A. 1061, 63 N.J.Law 493; Smith v. 
Howell, 38 A. 180, 60 N.J.Law 384; 
Smith v. Trustees, 53 S.H. 524, 141 
N.C. 1438, 8 Ann.Cas. 529; State v. 
Gongwer, 151 N.E. 752, 114 OhioSt. 


414, p 

86. See statutory provisions. 

[a] Statute construed or applied.— 
Union Pac. R. Co. v. Peniston, 18 
Wall. (U.S.) 5, 21 L.Ed. 787; Meade 
County v. Hoehn, 81 N.W. 887, 12 S.D. 
500; Dupree v. Stanley County, 65 
N.W. 426, 8 S.D.. 20. 

87. See statutory provisions. 

[a] Statute construed.—Llano Cat- 
tle Co. v. Faught, 5 S.W. 494, 69 Tex. 


402. 
88. Pryor v. Bryan, 66 P. 348, 11 
549, 189 U.S. 


Ok 850 Gharth 285 Sc. 
325, 47 L.Ed. 835]. 

89. Inhabitants of Eden v. Pineo, 
78 A. 1126, 108 Me. 73, Ann.Cas.1913A 
1340; Whelen v. Cassidy, 90 N.W. 
229, 64 Neb. 503; Peo. v. Mabie, 387 
N.E. 115, 142 N.Y. 343. 

90. Russell v. C. N. Robinson & 
Co., 44 So. 1040, 153 Ala. 327. 

91. Inhabitants of Eden v. Pineo, 
78 A. 1126, 108 Me. 78, Ann.Cas.1913A 
1340. 

[a] Estoppel of property owners. 
—Even though all the realty within 
certain territory has for over seventy 
years been taxed in a certain town as 
situated therein, and such taxes have 
been paid to the town without objec- 
tion, the owners are not thereby bar- 
red from denying the authority of the 
town assessors to tax such realty. 
Inhabitants of Eden v. Pineo, 78 A. 
1126, 108 Me. 73, Ann.Cas.1913A 1340. 

Place of taxation of: 

Personal property see infra §§ 635—- 

642 


Real property see infra §§ 631-634, 

92. Inhabitants of Eden v. Pineo, 
78 A. 1126, 108 Me. 73, Ann.Cas.1913A 
1340. 

93. White Pine County v. Ash, 5 
Nev. 279. ‘ , 

94. Domicile in general see Domi- 
cile 19 C.J. p 390. ‘ 

Time as of which domicile or resi- 
dence fixed for taxation of personal 
property see infra § 635. 

95. See infra § 635. 

96. U.S.—McCutchen v. Rice Coun- 
ty, 7 F. 558, 2 McCrary 337. 

Iowa.—Barhydt v. Cross, 136 N.W. 


ee at ee v. Brooks, 50 Me. 


Tenn.—Denny v. Sumner County, 
184 S.W. 14, 184 Tenn. 468, L.R.A. 
1917A 285. 

Va.—Bowen v. Commonwealth, 101 
S.E. 232, 126 Va. 182. , 

Wis.—Kellogg v. Winnebago Coun- 
ty Supervisors, 42 Wis. 97. 

More than one residence or domicile 
see infra § 624. 

97. In general see Domicile 19 C.J. 
p 390; Residence 54 C.J. p 704... 

98. Town of Roanoke Rapids v. 
Patterson, 113 S.E. 603, 184 N.C. 135. 

99. Croop v. Walton, 157 N.E. 275, 
199 Ind. 262, 53 A.L.R. 1386; Schmoll 
ESF Rave 82 N.E. 805, 40 Ind.App. | 

1. Denny v. Sumner County, 184 
eel 14, 134 Tenn. 468, L.R.A.1917A 

2. Cooper’s Adm’r v. Common- 
wealth, 93 S.E. 680, 121 Va. 338. 

3. State ex rel. Kelly v. Shepherd, 
117 S.W. 1169, 218 Mo. 656, 131 Am.S. 
R. 568. 

[a] Lodging away from residence. 
—(1) An unmarried man who owned 
in one taxing district a farm on which 
was a house in which he kept a room 
and which he considered his home 
and who voted in this district, re- 
sided, and his personal property was 
taxablé, in this district, although he 
slept at night at the residence of his 
parents in a different taxing district, 
owing solely to their feebleness and 
need of assistance. State ex rel. Kel- 
ly v. Shepherd, 117 S.W. 1169, 218 
Mo. 656, 131 Am.S.R. 568. (2). This 
rule was applied under a statute pro- 
viding for the taxation of property 
where a person resides, notwithstand- 
ing a statutory provision, Rev. St. 
(1899) § 4160 (St. Annot. [1902] p 
2252), that the construction of all 
statutes ‘‘shall be by the following ad- 
ditional rules unless such construc- 
tion be plainly repugnant to the in- 
tention of the legislature or of the 
context of the same statute. . .. 
Seventeenth, the place where 
the family of any person shall per- 
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guished from a temporary sojourn* or from a tem- 
and it has been held that an 
“inhabitant” of a state means something more than 
a person who has a mere temporary residence.® 
While it has been held that a statutory provision 
that a person shall be taxed where he resides does 
not mean where he resides for purposes of voting,’ 
it has been laid down broadly that the residence re- 
quired to make one liable for a personal tax is pre- 
cisely the same in kind as that which will entitle 
such person to vote in a particular place.* A stat- 
ute providing that moneys and credits shall be listed 
and assessed where the owner “lives” has been con- 
strued to mean where the owner has his residence.® 
While there is authority for the view that “resi- 
dence” for purposes of taxation is not necessarily 
synonymous with “domicile,”’?° nor “resident” syn- 
onymous with “inhabitant,’’!? and it has specifically 
been stated that, within the meaning of some taxing 
statutes, “residence” is the place of actual abode and 
not an established domicile or home which one ex- 
pects to return to and occupy at some future time,*? 
it is usually recognized that the terms “residence,” 
“resident,” “reside,” and the like,'? “inhabitancy” 
or “inhabitant,’1* and “actual place of abode,”?® 
are equivalent in substance to the term “domicile,” 
“having a domicile,” or “one domiciled,” and the 
So also the terms “resident” and “inhabit- 


porary residence ;° 


like. 


manently reside . and the place 
where any person having no family 
shall generally lodge shall be deemed 
the place of residence of such person 
or persons respectively,” where the 


chapter dealing with taxation made 


no distinction as to the place where 
property of persons who have fam- 
ilies and those who have none shall 
be assessed. State ex rel. Kelly v. 
Shepherd, supra. 

4 Brookover v. Kase, 83 N.E. 524, 
41 Ind.App. 102. 

5. Herron v. Passailaigue, 110 So. 
539, 92 Fla. 818; Hayward v. Board of 
Review of Christian County, 59 N.E. 
601, 189 Tll. 234; Grant v. Jones, 39 
OhioSt. 506. 

6. State v. Ross, 23 N.J.Law 517. 

7, People ex rel. McGruer v. Din- 
neen, 148 N.Y.S. 21, 85 Misc. 128. See 
Bell v. Pierce, 51 N.Y. 12 (person held 
taxable in a place other than a place 
where he was entitled to vote). 

a Sharp v. Casper,’ 36 N.J.Law 

af 


Voting as evidence see infra § 626. 

9. Glotfelty v. Brown, 126 N.W. 
797, 148 Iowa 124; Cover v. Hatten, 
113 N.W. 470, 186 Iowa 63. 

10. Smith v. Union County, 11 S. 
W.(2d) 455, 173 Ark. 540; Tazewell 
County Board of Sup’rs v. Davenport, 
40 Ill. 197; Bell v. Pierce, 51 N.Y. 12; 
Austin v. Crilly, 42 N.Y.S. 1097, 13 
Apv.Div. 247; Douglas v. Mayor, 9 
N.Y.Super. 110; Bartlett v. New York, 
7 N.Y.Super. 44; People ex rel. Mc- 
Gruer v. Dinneen, 148 N.Y.S. 21, 85 
Misc. 128; Denny v. Sumner County, 
184 S.W. 14, 184 Tenn. 468, L.R.A. 
1917A 285. See Cooper’s Adm’r v. 
Commonwealth, 93 S.E. 680, 121 Va. 
338. Compare People v. Barker, 17 
IN.Y.S. 788, 63 Hun 630. 

11. Tazewell County Board of 
Sup’rs v. Davenport, 40 Ill. 197. 

12. Smith v. Union County, 11 S. 
W.(2d) 455, 173 Ark. 540. 

“Residence” defined in general see 
54 C.J. p 704. 

13. Fla.—Herron v. Passailaigue, 
110 So. 539, 92 Fla. 818. 

Ill—People v. Moir, 69 N.E. 905, 
207 I1..180,°99 -Am:S.R. 205. 

Ind.—Culbertson v. Floyd County, 
52 Ind. 361; Brookover v. Kase, 83 
N.E. 524, 41 Ind.App. 102. 

Iowa.—Barhydt v. Cross, 136 N.W. 
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525, 156 Iowa 271, 40 L.R.A.N.S. 986, 
Ann.Cas.1915C 792. . 

Ky.—City of Winchester v. Van Me- 
ter, 164 S.W. 328, 158 Ky. 31; City of 


Lebanon v. Biggers, 78 S.W. 213, 117, 


Ky. 430, 25 Ky.L. 1528. 

Mo.—State v. Shepherd, 117 S.W. 
1169, 218 Mo. 656, 131 Am.S.R. 568; 
State v. Bunce, 173 S.W. 101, 187 Mo. 
App. 607. 

N.C.—Town of Roanoke Rapids v. 
Patterson, 113 S.E. 603, 184 N.C. 135. 
SP basis 25 v. Jones, 39 OhioSt. 

Pa.—Dauphin County v. Banks, 1 
Pearson 40. See Raymond v. Leish- 
man, 89 A. 791, 243 Pa. 64, L.R.A. 
1915A 400, Ann.Cas.1915C 780. 

Va.—Commonwealth v. Kernochan, 
106 S.E. 367, 129 Va. 405; Talley v. 
Commonwealth, 103 S.E. 612, 127 Va. 
516; Bowen v. Commonwealth, 101 S. 
E. 232, 126 Va. 182; Cooper’s Adm’r v. 
Commonwealth, 93 S.H. 680, 121 Va. 
338; Pendleton v. Commonwealth, 65 
S.E. 536, 110 Va. 229. 

Wis.—Kellogg v. Winnebago Coun- 
ty Sup’rs, 42 Wis. 97; Kellogg v. 
Oshkosh, 14 Wis. 623. 3 
Ae U.S.—Ex parte White, 228 F. 


Ind.—Croop v. Walton, 157 N.E. 275, 
199 Ind. 262, 53 A.L.R. 1386; Schmoll 
Fe Sohne; 82 N.E. 805, 40 Ind.App. 


Mass.—Borland  v. _ Boston, 
Mass. 89, 42 Am.R. 424; Lyman v. 
Fiske, 17 Pick. 231, 28 Am.D. 398; 
Thorndike v. Boston, 1 Metc. 242. 
See Sears v. Boston, 1 Metc. 250 (ap- 
parently recognizing rule). 
po ees v. Wilkins, 10 N.H. 


Sve neem v. Casper, 36 N.J.Law 

See Parsons v. City of Bangor, 61 

Me. 457 (apparently recognizing rule). 
“Inhabitancy” 29 C.J. p 200. 

15. Arnold v. Davis, 8 R.I. 341, 

“Place of abode” 48 C.J. p 1213. 

rhe Lee y. City of Boston, 68 Mass. 


17. Lee y. City of Boston, supra. 

18. City of Winchester v. Van Me- 
ter, 164 S.W. 3238, 158 Ky. 31; Helm’s 
Trustee vy. Commonwealth, 122 S.W. 
196, 135 Ky. 392; Montgomery vy. City 
of Lebanon, 64 S.W. 509, 111 Ky. 646, 
23 Ky.L. 891, 54 L.R.A. 914; State v. 
Shepherd, 117 S.W. 1169, 218 Mo. 656, 
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[§§ 623-624 


ant,”2° and “residence” and “inhabitancy,”’’ have 
been regarded as synonymous. 
element in fixing a person’s domicile,* or resi- 
dence,?® in order to fix domicile or residence for pur- 
poses of taxation, there must be a union of such 
intent and actual residence.” 

Residence of minor or incompetent.?+ 
dence of a minor,?2 or of an insane person, after he 
has attained his majority,?* is at the residence of 
the parents or surviving parent, or, in the case of 
a minor child of a widow, the residence of such 
child, according to some cases, is at the residence 
of the mother ‘during her widowhood.*+ 
also, the domicile of a minor remains that of a de- 
ceased parent until duly changed.?°® 
of a minor under guardianship, his domicile is not 
necessarily the same as that of a guardian.?°® 

Partnership. The rule in some jurisdictions, which 
recognize a partnership as an entity distinet and 
separate from that of its members, that a partner- 
ship may acquire a domicile apart from the domicile 
or domiciles of its members?’ has been recognized in 
determining that a partnership had a domicile, and 
that property employed in the partnership business 
is taxable, in a state where the business is carried 
on, notwithstanding the individual partners were not 
residents of such state.?§ 

[§ 624] b. More than One Residence, Domicile, 


While intent is an 


The resi- 


Usually, 


In the case 


131 Am.S.R. 568. And see cases in- 
fra note 20. Compare Finley v. Phil- 
adelphia, 32 Pa. 381 (a surgeon of 
the United States army stationed at 
a particular place and residing there 
in the performance of his duties was 
bound to pay taxes assessed on his 
household furniture, although he dis- 
claimed any intention of acquiring a 
domicile). 

19. Rockefeller v. O’Brien, 224 F. 
541" [afi> 239) Biv A27, 1152) 7 C. ClAy a6 or 
and appeal dism 37 S.Ct. 743, 244 U.S. 
650, 61 L.Ed. 1371]; State v. Shep- 
herd, 117 S.W. 1169, 218 Mo. 656, 131 
Am.S.R. 568; Guggenheim v. City of 
Long Branch, 76 A. 338, 80 N.J.Law 
246 [aff 84 A. 21, 83 N.J.Law 628]; 
Peo. v. Feitner, 80 N.Y.S. 534, 78 App. 
Div. 287; Paddack v. Lewis, 69 N.Y.S. 
1, 59 App.Div. 430 [aff 72 N.E. 1146, 
179 N.Y. 591]; People v. Crowley, 47 
N.Y.S. 457, 21 App.Div. 304 [aff 50 N. 
BE. 1120, 155 N.Y. 700]. 

[a] Construction of statute.—The 
rule requiring consideration of intent 
has been applied in construing the 
provisions of Ohio Gen. Code §§ 53873, 
5374 as to what shall constitute resi- 
dence for purposes of taxation. 
Rockefeller v. O’Brien, 224 F. 541 [aff 
239 EF. 127, 152 C.C.A. 169, and ap- 
peal dism 37 S.Ct. 743, 244 U.S. 650, 
61 L.Ed. 1371]. 

20. Lyman vy. Fiske, 17 Pick. 
(Mass.) 231, 28 Am.D. 293; Pendleton 
v. Pendleton, 65 S.E. 536, 110 Va. 232. 
And see cases passim this section. 

21. Change of domicile or resi- 
dence see infra § 627. 

Domicile in general: 

Infants see Domicile §§ 25-32. 
Insane persons see Domicile § 37. 

22. Brookover y. Kase, 83 N.H. 524, 
41 Ind.App. 102. 

23. Brookover v. Kase, 83 N.H. 524, 
41 Ind.App. 102. 

ee ee wets Sepa Directors 
v. James, atts (2 568 
Am.D. 525. Ses tt 

25. Mills’ Guardian y. Hopkins- 
ville, (Ky.) 11 S.W. 776. = ; 

26. West Chester School Directors 
v. James, 2 Watts & S. (Pa.) 568, 37 
Am.D. 525. 


; Brewer ey, held by guardian see infra 
27.) See Partnership § 173. 


28. Clay, Robinson & Co. v. Doug- 
las County, 129 N.W. 548, 88 Neb. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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§§ 624-626] 


or Place of Abode.?® While there is authority for 


the view that a person may be domiciled in one place 


and yet have a residence in another for purposes of 
taxation,®° ordinarily a person has only one domi- 
cile or residence for such purposes,®! and where a 
person has more than one place of abode, ordinarily 
the question as to which one is his domicile or res- 
idence for purposes of taxation depends on his bona 
fide intention,*? his acts and conduet being the best 
evidence as to his selection.** Thus, if the taxpayer 
has two residences in different taxing districts or 
im different states, as, for example, a summer and 
a winter home, or two homes kept open the year 
round, he is taxable at that place which was orig- 
inally his domicile, provided the opening of the other 
home has not involved an abandonment of the origi- 
nal domicile and the acquisition of a new one,** or 
at that place which he regards and elaims as his 
domicile or his legal or permanent residence, as 
shown by his keeping the main part of his estab- 
lishment there, holding office, voting, causing his 
property to be assessed for taxes there, or by simi- 
lar eonduet.*° While the fact that one dwelling 
house is more comfortable or convenient,*® or that a 


363, L.R.A.1915C 922, Ann.Cas.1912By]see infra § 626. 
756. 

Domicile of partnership for taxa- 
tion as between different taxing dis- 
tricts see infra § 648. (Mass,) 370; 

29. Change of domicile or resi-| 240; 
dence in general see infra § 627. 35. 

30. Tazewell County Board of 
Sup’rs v. Davenport, 40 Ill. 197; Aus- 
ten v. Crilly, 42 N.Y.S. 1097, 13 App. | 


199 Ind. -262, 


199 Ill. 548; 


TAXATION 


34 Croop vy. Walton, 157 N.E. 275, 
53 A.L.R. 1386 [quot 36. 
Cyc]; Harvard College v. Gore, 5 Pick. 
Tripp v. Brown, 9 R.I. 37. 
Arnold v. Davis, 8 R.I. 341. 

Ellis v. People, 


Covington vy. Waye, 58 S.W. 776, 22 


[61 C.J.] 518 


person spends more time at one residence than at 
another,** does not of itself determine the question 
as to the place of residence or domicile, the length 
of time which a person spends at a particular resi- 
dence may be considered,’*® and statutes have some- 
times fixed the place of taxation of personal prop- 
erty where the owner has his actual place of abode 
the greater part of the year.*® 

Public officer may acquire a residence where he 
performs his official duties, for purposes of taxa- 
tion under some enactments, notwithstanding he 
may have a domicile elsewhere.*® - 

[§ 625] c. Residence Situated Partly in Two Dis- 
tricts.44 Where a dwelling house is divided by the 
boundary line between two taxing districts, the 
owner is taxable in that district in which stands 
the most necessary part of the house or the living 
rooms of the family.*? 

[§ 626] d. Question’ of Law or Fact and Evi- 
dence.*® While the view has been expressed that 
the question as to a person’s domicile or residence 
is a mixed question of law and fact,** it has been 
laid down in broad terms that such question is usu- 
ally one of fact,*> determinable on the evidence.*® 
and voted there. Millsaps v, Jacke 
son, 42 So. 234, 88 Miss. 504. 

Hurst v. City of Flemingsburg, 
188 S.W. 1085, 172\Ky. 127. 
Commonwealth y. Ott, 4 S.W. 


(2d) 417, 223 Ky. 612; Hurst v. City 


65 N.E. 428,| of Flemingsburg, 188 S.W. 1085, 172 


Hurst v. City of Flem-| Ky. 127. 
ingsburg, 188 S.W. 1085, 172 Ky. 127; 38. Cabot, v. Boston, 12 Cush. 
(Mass.) 52. 


Div. 247; Douglas vy. Mayor, 9 N.Y.|Ky.L. 826; Barron yv. Boston, 72 N.E. 39. See statutory provisions. 
Super. 110; Bartlett v. Mayor, 7 N.Y. | 951, 187 Mass. 168; Thayer v. Boston, [a] Statute construed or applied. 
Super. 44; Ransom v. Board of Com’rs|124 Mass. 132, 26 Am.R. 650; People|—-Ailman v. Griswold, 12 R.I. 339; 
of Town of Weldon, 139 S.B. 232, 194|v. Crowley, 47 N.Y.S. 457, 21 App.| Greene v. Gardiner, 6 R.I. 242. 


N.C. 237. See Bowman vy. Boyd, 30 P. 
823, 21 Nev. 281; People ex rel. Mc- 
Gruer v. Dinneen, 148 N.Y.S. 21, 85 
Misc. 128 (both cases apparently rec- 
ognizing rule). 

[a] Between states.—(1) A person 


700); 
658]; 


Div. 304 Laff 50 N.E. 1120, 155 N.Y. 
People v. Barker, 24 N.Y.S. 63, [a] 
70 Hun 397 [aff 35 N.E. 208, 139 N.Y. 
People v. Barker, 17 N.Y.S. 788, 
63 Hun 630; People v O’Donnel, 95 
N.Y.S. 889, 47 Misc. 226. 


40. See cases infra this note. 

5 In New Brunswick, under 
City of Fredericton Assessment Act 
of 1907 (1) it was held that the high 
sheriff of York County was a resident 


See Com-|or inhabitant of Fredericton for pur- 


may:be domiciled in one state and 
still be a resident of another state 
for purposes of taxation. Tazewell 
County Board of Sup’rs v. Davenport, 
40 Ill. 197. (2) Thus it has been held 
that a person “resides” for the pur- 
pose of taxation in a city where he 
has lived for nearly two years, hav- 
ing employment there part of the 
time, although he has a domicile in 
another state where he votes and pays 
taxes, and to which he intends to re- 
turn. Austen v. Crilly, 42 N.Y.S. 1097, 
13 App.Div. 247. 

31. Ind.—Croop v. Walton, 157 N. 
BH. 275, 199 Ind. 262, 53 A.L.R. 1386. _ 

Ky.—Commonwealth vy. Ott, 4 S.W. 
(2d) 417, 223 Ky. 612; Millett’s Ex’r 
v. Commonwealth, 211 S.W. 562, 184 
Ky. 193; Semple v. Commonwealth, 
205 S.W. 789, 181 Ky. 675; City of 
Winchester v. Van Meter, 164 S.W. 
323, 158 Ky. 31; Boyd’s Ex’r v. Com- 
monwealth, 149 S.W. 1022, 149 Ky. 764, 
42 L.R.A.N.S. 580, Ann.Cas.1914B_ 481. 

Mass.—Thayer v. Boston, 124 Mass. 
132, 26 Am.R. 650. 

N.Y.—People v. Crowley, 47 N.Y.S. 
457, 21 App.Div. 304 [aff 50 N.E. 1120, 
155 N.Y. 700]: at 

Ohio.—Grant v. 39 OhioSt. 
506. 

Tenn.—Denny v. Sumner County, 
184 S.W. 14, 134 Tenn. 488. 

Va.—Bowen v. Commonwealth, 101 
S.E. 232, 126 Va. 182. 

32. Commonwealth y. Ott, 4 S.W. 
(2a) 417, 223 Ky. 612; Millett’s Ex’r 
vy. Commonwealth, 211 S.W. 562, 184 
Ky. 193. And see other cases passim 
this section. 

33. Commonwealth y. Ott, 4 S.W. 
(2d) 417, 223 Ky. 612. And see cases 
passim this section. 

Evidence as to intention in general 


[61 C. J.—33] 


Jones, 


monwealth vy. Ott, 4 S.W.(2d) 417, 223 
Ky. 612 (residence outside state); 
People vy. Feitner, 80 N.Y.S. 534, 78 
App.Div. 287; People v. Feitner, 82 N. 
Y.S. 258, 40 Mise. 368. 

[a] Where principal business 
transacted.—(1) In New York an 
early statute provided that, in case 
any person possessed of personal es- 
tate shall reside in two or more coun- 
ties, towns, or wards, his residence for 
taxation purposes shall be the county, 
town, or ward where his principal 
business is transacted. L. (1851) ¢c 
176 § 2. (2) The statute was fre- 
quently construed or applied see Pad- 
dock v. Lewis, 72 N.E. 1146, 179 N.Y. 
591; Matter of Nichols, 54 N.Y. 62; 
Bell v. Pierce, 51 N.Y. 12 [aff 48 Barb. 
51]; Bowe v. Jenkins, 23 N.Y.S. 548, 
69 Hun 458; People v. Barker, 17 N. 
Y.S. 789, 63 Hun 630; People v. Moore, 
4 N.Y.S. 778, 52 Hun 13; Douglas v. 
New York, 9 N.Y.Super. 110; Bartlett 
v. New York, 7 N.Y.Super. 44; Peo- 
ple v. Tax, etc., Com’rs, 3 N.Y.S. 674. 
(3) The Tax Law of 1896 apparently 
did not contain the provision in ques- 
tion see L. (1896) ¢ 908 § 8. (4) The 
present Tax Law, derived from the 
Tax Law of 1896, aS amended, pro- 
vides that, in caSe of any controversy 
as to the proper place of taxation 
within the state, residence may be de- 
termined by the tax commission, sub- 
ject to review by the courts. Tax L. 


§ 8. 

[b] In Mississippi, under a stat- 
ute providing that every person shall 
be assessed in the municipality in 
which he resides at the time of the 
assessment, the assessment was to be 
made at the place where the person 
actually resided at the time, although 
he had a residence at another place 


poses of taxation, although his wife 
and family lived elsewhere, in view of 
the fact that he, as sheriff, was re- 
quired by law to reside there. Rex y: 
Fredericton Bd. of Assessors, 41 N.B. 
564. (2) So also the deputy sheriff and 
jailer of York County was a resident 
of Fredericton although when ap- 
pointed he resided elsewhere. Rex v. 
Br edorelny Ba. of Assessors, 41 N. 

41. Place of taxation of real prop- 
erty divided by line between taxins 
districts see infra § 634. 

42. Judkins v. Reed, 48 Me. 386; 
epenery. v. Waltham, 8 Cush. (Mass.) 
327. 


43. <As to: 

Change of domicile or residence see 

infra § 629. 

Derutcils in general see Domicile §§ 

57-77. 

44. Talley v. Commonwealth, 103 
S.E. 9612, 1275 a. 516; 

45. Ky.—Graves y. City of George- 
town, 157 S.W. 38,154 Ky. 207; Helm’s 
Trustee v. Commonwealth, 122 S.W. 
196, 1385 Ky. 392; City of Lebanon y. 
Biggers, 78 S.W. 213, 117 Ky. 430, 25 
Ky.L, 1528. 

Mass.—Sullivan v. Town of Ash- 
field, 116 N.E. 565, 227 Mass... 24; 
Thayer v. Boston, 124 Mass. 132, 26 
Am.R. 650. < h 

N.J.—Guggenheim vy. City of Long 
Branch, 84 A. 21, 838 N.J.Law 628. 

N.Y.—Peo. v. Feitner, 80 NvY.S. 534, 
78 App.Div. 287. 

Va.—Cooper’s Adm’r v. Ccommon- 
wealth, 93 S.E: 680, 121 Va. 338. 

46. See cases infra this note. » 

[a] Evidence held sufficient: (1) 
To show that the owner was not 
domiciled or resident in the place in 
which an attempt to tax certain per- 
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Tt has been asserted in general terms that the bur- 
den of proving a taxpayer’s legal residence is on 
the state or local authorities seeking to collect a tax 
from him.*7 Intent as to domicile or residence may 
be inferred from declarations and conduct,*® and 
from acts and conduct;*® and, subject to the limi- 
tation expressed in some eases, that self-serving dec- 
larations not a part of the res gest, that is, decla- 
rations which do not accompany an act, evidence of 
which is admissible, are not admissible,®® evidence 


of declarations of a person as to his place of resi-. 


dence®1 or as to his intention,°? are usually compe- 
tent and entitled to some weight, and a person may 
bind himself by admissions in his pleading as to 
where he is domiciled.®? Declarations as to inten- 
tion in this regard do not, however, necessarily gov- 
ern,®* and acts and conduct showing intention out- 
weigh declarations or expressions in that regard.°® 
On the question of domicile, residence, or habitancy, 
the conduct or acts of the person concerned may 
be considered,*® as, for example, his maintenance of 
an actual abode or residenee,®? paying taxes,®*® vot- 
ing,®® attending town meetings,®® holding public of- 
fice,*1 and taking part in discussions of municipal 
affairs.°2 Evidence as to the place of voting has 
been said to be particularly significant in doubtful 


sonal property was made. City of 
Winchester v. Van Meter, 164 S.W. 


TAXATION 


(Mass.) 231, 28 Am.D. 293; 
Commonwealth, 101 S.E. 232, 126 Va. 


ee! i ee 
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cases.*8 Usually no single circumstance will deter- 
mine the question and the determination must be 
based on all the cireumstances.°* op 
[§ 627] 3. Change or Abandonment of Domicile 
or Residence®*—a. In General. <A taxpayer may 
change his domicile or residence by abandoning his 
present home and removing to another and settling 
himself there permanently, and so cease to be tax- 
able at the place of his former residence, in so far 
as taxation depends on domicile or residence ;°° but, 
while the fact that a person’s motive in making a 
change is to avoid taxation’? or to diminish the 
amount®’ does not, of itself, prevent such change, a 
merely simulated removal from one place to anoth- 
er, which is no more than a device to evade or es- 
cape taxation, will not be effective,®® and a per- 
son’s liability for a tax under some statutes will not 
be abated by his removal to another place after the 
day when he is notified to return his list of taxable 
property or after it is assessed to him.7° Since, for 
the purposes of taxation, a person must usually have 
a residence or domicile somewhere,‘? he may not 
lose or abandon a domicile or residence once acquired 
until he has actually acquired another.** Mere tem- 
porary absence from a person’s domicile or residence 


ing up his home in Kentucky, spent 
a portion of his time each year on 


Bowen v. 


$23, 158 Ky. 31; City of Lancaster'v. 
Pope, 160-S.W. 509, 156 Ky. 1, Ann. 
Cas.1915C 752; Helm’s Trustee v. Com- 
monwealth, 122 S.W. 196, 185 Ky. 392; 
Guggenheim v. City of Long Branch, 
76 A. 338, 80 N.J.Law 246 [aff 84 A. 
21, 88 N.J.Law 628]; Sharp v. Cas- 
per, 36 N.J.Law 307; Bowen v. Com- 
monwealth, 101 S.E. 232, 126 Va. 182. 
(2) To show that deceased’s or own- 
er’s domicile was outside the state 
so as to prevent taxation of property. 
Semple vy. Commonwealth, 205 S.W. 
789, 181 Ky. 675; City of Covington v. 
Waye, 58 S.W. 776, 22 Ky.L. 826; Dal- 
linger v. Richardson, 57 N.E. 224, 176 
Mass. 77; Cooper’s Adm’r v. Common- 
wealth, 93 S.E. 680, 121 Va. 338. (3) 
To show that a person was a resident 
of the taxing district or unit by 
which the tax was imposed. Graves 
v. City of Georgetown, 157 S.W. 33, 
154 Ky. 207; City of Lebanon v. Big- 
gers, 78 S.W. 213, 117 Ky. 480, 25 Ky. 
L. 1528; White v. Lincoln, 112 N.W. 
369, 79 Neb. 153; Paddack v. Lewis, 
69 N.Y.S. 1, 59 App.Div. 430 [aff 72 
NB. 12465" 179 N.Y..-591J.° -€4)2 To 
show that a person was a resident 
of the state in which a tax was im- 
posed. Austen vy. Crilly, 42 N.Y.S. 
1097, 13 App.Div. 247. 

[b] Evidence held insufficient to 
show that a person was a resident of 
the taxing district or unit which 
sought to impose a tax. Town of 
London yv. Boyd, 77 S.W. 931, 25 Ky.L. 
1337. 

[ec]. Decision in contest between 
taxing districts as to distribution of 
tax, determining the domicile of a 
taxpayer for the purpose of such con- 
test, was not conclusive in a subse- 
quent case between one of such dis- 
tricts and the taxpayer, on the ques- 
tion as to the domicile of such tax- 
payer, where the taxpayer was not 
privy to the first mentioned contest 
and such contest did not involve his 
individual rights. Babcock y. Slater, 
99 N.H. 173, 212 Mass. 434. 

47. Hurlburt v. Green, 41 Vt. 490. 
See Alexandria v. Hunter, 2 Munf. (16 
Va.) 228 (burden of proof was on tax- 
ing authorities to show residence ina 
proceeding by summary motion to 
enforce an assessment). 

Burden of proof as to change of 
domicile or residence see infra § 629. 

4s. Lyman vy. Fiske, 17 Pick. 


182. 

49, Commonwealth y. Ott, 4 S.W. 
(2d) 417, 223 Ky. 612. J 

50. Weld v. Boston, 126 Mass. 166; 
Wright v. Boston, 126 Mass. 161. 

51. Weld v. Boston, 126 Mass. 166. 

52. City of Winchester v. Van 
Meter, 164 S.W. 328, 158 Ky: 31. 

53. Sullivan v. Town of Ashfield, 
116 N.B. 565, 227 Mass. 24. 

54 City of Winchester v. 
Meter, 164 S.W. 323, 158 Ky. 31; 
Montgomery v. City of Lebanon, 64 S. 
W. 509, 111 Ky. 646, 23 Ky.L. 891, 54 
L.R.A. 914; Guggenheim y. City of 
Long Branch, 76 A. 338, 80 N.J.Law 
246 [aff 84 A. 21, 83 N.J.Law 628]; 
Bowen vy. Commonwealth, 101 S.E. 
232, 126 Va. 182. And see cases in- 
fra § 629 notes 16, 17. 


55. Bowen vy. Commonwealth, su- 
pra. 

56. Weld v. Boston, 126 Mass. 166; 
Dorn v. Backer, 61 N.Y. 261 [rev 61 
Barb. 597]. 

57. Weld v. Boston, 126 Mass. 166. 

58. . Babcock v. Slater, 99 N.E. 173, 


212 Mass. 434; 


Weld v. Boston, 126 
Mass. 166; 
261 


Dorn vy. Becker, 61 N.Y. 


59. Weld v. Boston, 126 Mass. 166; 
Dorn v. Becker, 61 N.Y. 261; 
v. Feitner, 82 N.Y.S. 258, 40 Misc. 368. 
And see cases supra § 624 note 35. 

60. Weld v. Boston, 126 Mass. 166. 

61. Dorn y. Becker, 61 N.Y. 261. 

62. Weld vy. Boston, 126 Mass. 166. 

63. Cooper’s Adm’r v. Common- 
wealth, 93 S.E. 680, 121 Va. 338. 

64. Lyman v. Fiske, 17 | Pick. 
(Mass.)' 2381, 28 Am.D..2:93; 

65. Continuance or loss of domicile 
in general see Domicile §§ 49-55. 

66. Ky.—Commonwealth y. Ott, 4 
S.W.(2d) 417, 223 Ky. 612; Hurst v. 
City of Flemingsburg, 188 S.W. 1085, 
U2 Key. 127: 

Mass.—Kirkland v. Whately, 4 Al- 
len 462. r 

N.Y.—People v. Moore, 4 N.Y.S. 
778, 52 Hun 13; Wade v. Matheson, 4 
Lans: 158 [aff 47 N.Y. 658]. 

Pa.—Reynard’s Appeal, 20 Pa.Dist. 
932; 38. Pa.Co.v362, 

R.I.—Mason y. Thurber, 1 R.I. 481. 
eas omen v. St. John, 30-Can.S.C. 

{a] Acquisition of residence out- 
side state.—A person who acquired an 
Ohio farm for a home, and, after giv- 


Van | 


People. 


the Ohio farm, voting and paying tax- 
es in Ohio, was a resident of Ohio for 
purposes of taxation of intangible 
property. Hurst v. City of Flemings- 
burg, 188 S.W. 1085, 172 Ky..127. 

Intention see infra § 628. 

67. Pickering vy. Cambridge, 10 N. 
EE. 827, 144 Mass. 244; State ex rel. 
Orr v. Buder, 271 S.W. 508, 308 Mo. 
237, 39 A.L.R. 1199. 

68. Gardner vy. Brookline, 63 N.E. 
397, 181 Mass. 162; 
124 Mass. 132, 26 Am.R. 650; 
v. Hatfield, 124 Mass. 53. 

69. Cover v. Hatten, 113 N.W. 470, 
136 Iowa 63; Thayer v. Boston, 124 
Mass. 132, 26 Am.R. 650; Draper v: 
Hatfield, 124 Mass.. 538. 

70. State v. Brown Tobacco Co., 41 
S.W. 776, 140 Mo. 218; Warren v. 
Werner, 14 Wis. 366. 

71. See supra § 622. 

72. U.S.—McCutchen v. Rice Coun- 
ty, 7 F. 558, 2 McCrary 337. 

Ind.—Croop y. Walton, 157 N.E. 275, 
199 Ind. 262, 53 A.L.R. 1386; Culbert- 
son vy. Commissioners of Floyd Coun- 
ty, 52 Ind. 361; Schmoll v. Schenck, 
82 N.E. 805, 40 Ind.App. 581. 

Iowa.—Barhydt v. Cross, 136 N.W. 
525, 156 Iowa 271, 40 L.R.A.N.S. 986, 


Draper 


Ann.Cas.1915C 792; Glotfelty v. 
Brown, 126 N.W. 797, 148 Iowa 124. 
Ky.—Millett’s Ex’r v. Common- 


wealth, 211 S.W. 562, 184 Ky. 193; 
Semple vy. Commonwealth, 205 S.W. 
789, 181 Ky. 675; Boyd’s Ex’r v. Com- 
monwealth, 149 S.W. 1022, 149 Ky. 
764, 42 L.R.A.N.S. 580, Ann.Cas.1914B 
481; Helm’s Trustee v. Common- 
wealth, 122 S.W. 196, 185 Ky. 392; 
City of Lebanon v. Biggers, 78 S.W. 
213, 117 Ky. 4380, 25 Ky.L. 1528. 
Me.—Porterfield v. Augusta, 67 Me. 
556; Littlefield v. Brooks, 50 Me. 475. 
Mass.—Pickering v. Cambridge, 10 
N.E. 827, 144 Mass. 244; . Borland v. 
Boston, 132 Mass. 89, 42 Am.R. 424; 
Thayer y. Boston, 124 Mass. 132, 26 
Am.R. 650; Bulkley v. Williamstown, 
3 Gray 493; Kilburn vy. Bennett, 3 
Metc. 199. « d 
N.J.—Guggenheim vy. City of Long 
Branch, 76 A. 338, 80 N.J.Law 246 [aff 
84 A. 21, 83 N.J.Law 628]. 
Tenn.—Denny ‘vy. Sumner County, 
184 S.W. 14, 184 Tenn. 468, LRA. 
1917A 285. ? 
Va.—Taliey v. Commonwealth, 103 
S.E. 612, 127 Va. 516. 


hz For later cases, developments and changes in the law see Annotations, same title and section number. 
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is not sufficient to effect an abandonment,” but as- 
sessment of property elsewhere is not a necessary 
element of a change of residence or domicile from the 
state in which an attempt to tax is made.74 

Person in transit from one domicile to another. 
While there is authority to the contrary,’® it has 
been held that a person in transit to a new resi- 
dence or domicile in another state, on the date as 
of which domicile or residence becomes fixed for 
purposes of taxation, is not taxable at the place 
which he has abandoned as a domicile or residence 
where he is then actually outside the state of his 
old domicile or residence.?* The view has been 
taken that, where on such date the person in trans- 
it is still in the state of the domicile or residence 
which he intends to abandon,*? or where, in the case 
of the intended acquisition of a new domicile or res- 
idence in the same state, he has not reached the 
new domicile or residence,’® he is taxable at the 
domicile or residence which he intends to abandon, 
although, in the ease of a change of domicile or 
residence in the same state, it has been held that, 
where he had moved his household. goods to the new 
place of abode and merely stopped in transit until 
such abode was vacated by a tenant, he is taxable 
at the new domicile or residence.*® 

Incompetent and minor.8®° While the view has 
been expressed that an insane person is not pre- 
cluded from changing his residence on the ground 


state went abroad, leaving his fur- 
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are to be deemed authority, 
should certainly be limited to the ex- 
act facts, where a person before leav- 
ing this Commonwealth has fixed up- 
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| that he is incapable of forming an intention to do 


so, as the guardian may form such intention and 
change the residence of his ward,®1 it has been held 
that an insane person has not the capacity to make 
the choice or formulate the intention requisite to 
a change of domicile,8? and that the committee of 
an insane person has not the authority to change the 
domicile of an insane person from one state to an- 
other.8% If the insane person is not in the custody 
of his committee but is confined in an asylum, the 
removal of the asylum from one county to another 
will not change the residence of the insane person, 
in the absence of any such intention on the part of 
his committee.*4 While it has been held ‘that a 
guardian who is not a parent may not change the 
domicile of a minor ward within the state who re- 
sides with a surviving parent, so as to impose a 
heavier burden of taxation on such ward,®* the 
authority of the guardian of a minor to change the 
domicile of such minor within the state has been 
recognized.®® us fee 

[§ 628] b. Intention and Concurrence of. Inten- 
tion and Actual Removal and Residence.8?7 While 
in determining the question as to a change of dom- 
icile or residence the intention of the person whose 
domicile or residence is involved is important,®& 
the mere intention to abandon an existing domicile 
or residence,®® or, in general, to change domicile or 
residence,®® will not effect a change; nor, it has 
person were domiciled outside of Vir- 
ginia. Commonwealth vy. Kernochan, 


106 S.H. 367, 129 Va. 405. . 
84 New York vy. Brinckerhoff, 118 


they 


nished house in the state in charge 


_ of a caretaker, he remained a resi- 


dent of the state, for the purpose of 
taxation, while abroad, although he 
intended, on his return, to take up a 
domicile in another state. Barhydt v. 
Cross, 136 N.W. 525, 156 Iowa 271, 
40 L.R.A.N.S. 986, Ann.Cas.1915C 792. 

Presumption as to continuance see 
infra § 629. 

73. People v. Moir, 69 N.E. 905, 207 
Tll. 180, 190 Am-.S.R. 205; Croop v. 
Walton, 157 N.E. 275, 199 Ind. 262, 53 
A.L.R. 1386; White v. Lincoln, 412 
N.W.. 369, 79 Neb. 153. 

74, Shirk v. Monmouth Tp. Bd. of 
Review, 114 N.W. 884, 137 Iowa 230. 

75. McCutchen v. Rice County, 7 F. 
558, 2 McCrary 337; Boyd’s Ex’r v. 
Commonwealth, 149 S.W. 1022, 149 
Ky. 764, 42 L.R.A.N.S. 58, Ann.Cas. 
1914B 481. ; 

[a] Illustrations.—(1) The term 
“persons residing,’ as used in a stat- 
ute providing for the taxation of all 
personal property of persons resid- 
ing” within the state, applied to a 
person who at the date for listing 


property for taxation was outside of 


the state on his way to another state 
which he intended to make his future 
residence. McCutchen v. Rice Coun- 
ty, 7 F. 558, 2 McCrary_ 3387. Cy A 
resident of Kentucky, who expressed 
an intention of leaving Kentucky and 
making his home in Texas, and who 
left Kentucky on September 9 of a 
certain year in furtherance of such 
intention, but did not arrive at his 
destination in Texas and locate there 
until September 24 following, did not 
become a resident of Texas until his 
arrival there, his legal residence re- 
mained in Kentucky, and his personal 
property was subject to , taxation 
therein for that year. Boyd’s Ex’r v. 
Commonwealth, 149 S.W. 1022, 149 Ky. 
764, 42 L.R.A.N.S. 580, Ann.Cas.1914B 
481. 

76. Colton v. Longmeadow, 12 Al- 
len (Mass.) 598; Briggs v. Rochester, 
16 Gray (Mass.) 337. 

[a] Rule limited.—‘“‘If they 
[Briggs v. Rochester, 16 Gray 337 and 
Colton. y. Longmeadow, 12 Allen 598] 


on a place certain as his future home, 
and has determined to abandon this 
Commonwealth for the purpose of seéet- 
tling in his new home, and is, upon 
the first of May, without the Com- 
monwealth, in good faith and with 
reasonable despatch actually upon his 
way to his new home.” Borland v. 
City_of Boston, 132 Mass. 89, 100, 42 
Am.R. 424. 

77. Colton v. Longmeadow, 12 Al- 
len (Mass.) 598; Bulkley v. Williams- 
town, 3 Gray (Mass.) 493. 


year Littlefield v. Brooks, 50 Me. 
o- 
79. Mann y. Clark, 33 Vt. 55. 


80. Change of domicile in general: 
Infants see Domicile §§ 25-32. 
Insane persons see Domicile § 387. 

81. Brookover vy. Kase, 83 N.H. 524, 
41 Ind.App. 102; Mason v. Thurber, 1 
R.I. 481. a 

[a] hus, where the guardians of 
a lunatic changed the residence of 
their ward for his benefit and in 
good faith and with the intent to 
make the new residence his perma- 
nent home, the ward became liable to 
be assessed for taxes in the town to 
which he removed and was not liabie 
in the town where he previously re- 
sided. 

82. Sumrall’s Committee v. Com- 
monwealth, 172 S.W. 1057, 162 Ky. 
658; Commonwealth v. Kernochan, 
106 S.E. 367, 129 Va. 405. 

83. Sumrall’s Committee vy. Com- 
monwealth, 172 S.W. 1057, 162 Ky. 
658; Commonwealth vy. Kernochan, 
106 S.B. 367, 129 Va. 405. 

[a] Tllustrations.—(1) Where a 
person became insane while a resident 
of Kentucky and his father sent him 
to a sanitarium in Maryland, such 
person’s committee could not, by an 
election to claim him domiciled in 
Maryland, escape liability for taxes on 
his estate in Kentucky. Sumrall’s 
Committee v. Commonwealth, 172 S. 
W. 1057, 162 Ky. 658. (2) The commit- 
tee of an insane person could not 
change the domicile of such person 
so as to render the latter’s intangible 
property taxable in Virginia where 
both the committee and the insane 


Mason vy. Thurber, 1 R.I. 481.' 


N.Y.S. 449, 63 Mise. 445. 

85. West Chester School Directors 
v. James, 2 Watts & S. (Pa.) 568, 37 
Aam.D. 525. . 

86. Mills’ Guardian v. City of Hop- 
kinsville, (Ky.) 11 S.W. 776. 
ore In general see Domicile §§ 51, 


88. U.S.—Ex p. White, 228 F, 88. 

Ill.—People v. Moir, 69 N.E. 905, 
207 Ill. 180, 190 Am.S.R. 205. 

Ind.—Croop v. Walton, 157 N.E. 275, 
199 Ind. 262, 53 A.L.R. 1386; Schmoll 
Reepencks 82 N.E. 805, 40 .Ind.App. 


Ky.—Millett’s Ex’r v. Common- 
wealth, 211 'S.W. 562, 184 Ky. 193; 
City of Winchester vy. Van Meter, 164 
S.W. 323, 158 Ky. 31; Helm’s Trustee 
v. Commonwealth, 122 S,W. 196, 135 
Ky. 392; Montgomery vy. City of Le- 
banon, 64 S.W. 509, 111 Ky. 646, 23 Ky. 
L. 891, 54 L.R.A. 914. 

Me.—Littlefield v. Brooks, 50 Me. 
475; Church y. Rowell, 49 Me. 367. 

. Mass.—Thayer v. Boston, 124 Mass. 
132, 26 Am.R. 650. 

Pa.—In re Reynard’s Appeal, 20 Pa. 
Dist. 932, 38 Pa.Co. 362. 

Tenn.—Denny v. Sumner County, 
184 S.W. 14, 134 Tenn. 468, L.R.A. 
1917A 285. ‘ 

Va.—Talley v. Commonwealth, 103 
S.E. 612, 127 Va. 516. 

And see cases infra notes 92, 94, 

[a] Domicile outside state.—One 
who resided in Indiana owing to his 
wife’s health, but who remained domi- 
ciled and conducted business in Mich- 
igan, was not an “inhabitant” of In- 
diana within the meaning of Tax Law 
(Burns St. Annot. [1926] § 14050). 
Croop v. Walton, 157 N.E. 275, 199 
Ind. 262, 53 A.L.R. 1386. 

89. Borland v. Boston, 132 Mass. 
89, 42 Am.R. 424. 

[a] No domicile elsewhere.—One 
remains taxable at the place of his 
domicile, although he has left there 
with no intention of returning, if he 
has not established a domicile else- 
where. Borland vy. Boston, 132 Mass. 
89, 42 Am.R. 424. 

90. Glotfelty v. Brown, 126 N.W. 
797, 148 Iowa 124; Semple v. Com- 
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been held, wiil a mere conditional intention to ac- 
quire a residence in a new place.®* 
change there must be a union of intention and resi- 
dence;®? a change cannot legally be effected by in- 
tention alone without actual removal,®* nor by 
actual removal without the necessary intention.** 
On the other hand, if there is an actual and perma- 
nent removal, a change of. domicile is effected, not- 
withstanding the party’s desire and intention to re- 
tain a legal residence at his former place of abode,®® 
at least where such desire and intention are based 
on the purpose to escape taxation at the new dom- 
The effect of the various rules which gov- 
ern the question is that, if a person intends that 
the residence or stay in the new place shall be a 
mere temporary residence followed by a return to 
his former home,®? or, according to some eases, if 
he intends. to acquire a home elsewhere than at the 


icile.®® 


monwealth, 205 S.W. 789, 181 Ky. 675; 
Babcock v. Slater, 99 N.E. 173, 212 
Mass. 434. 

91. Denny v. Sumner County, 184 
S.W. 14, 134 Tenn, 468, L.R.A.1917A 
285. 

92. TIowa.—Shirk v. Monmouth Tp. 
oo of Review, 114 N.W. 884, 137 Iowa 
230 


Ky.—Commonwealth v. Ott, 4 S.W. 
(2d) 417, 228 Ky. 612; Hurst v. City 
of Flemingsburg, 188 S.W. 1085, 172 
Ky. 127; Sumrall’s Committee v. Com- 
monwealth, 172 S.W. 1057, 162 Ky. 
658; Boyd’s Ex’r v. Commonwealth, 
149 S.W. 1022, 149 Ky. 764, 42 L.R.A. 
N.S. 58, Ann.Cas.1914B 481. 

Mass.—Sullivan v. Town of Ash- 
field, 116 N.E. 565, 227 Mass. 24; Bab- 
cock y. Slater, 99 N.E. 173, 212 Mass. 
434. 

Tenn.—Denny. y. Sumner County, 
184 S.W. 14, 134 Tenn. 468, L.R.A. 
1917A 265. 

_Va.—Talley v. Commonwealth, 103 
S.E. 612, 127 Va. 516; Bowen v. Com- 
monwealth, 101 S.E. 232, 126 Va. 182; 
Pendleton v. Pendleton, 65 S.E. 536, 
110 Va. 232. 

93. Iowa.—Glotfelty v. Brown, 126 
N.W. 797, 148 Iowa 124; Cover v. 
Hatten, 113 N.W. 470, 136 Iowa 63. 

Ky.—Boyd’s Ex’r v. Commonwealth, 
149 S.W. 1022, 149 Ky. 764, 42 L.R.A. 
N.S. 58, Ann.Cas.1914B 481. 

Md.—Stoddert vy. Ward, 31 Md. 562, 
100 Am.D. 83. 

Mass.—Bangs vy. Brewster, 111 
Mass. 382; Carnoe v. Freetown, 9 
ui 357; Otis vy. Boston, 12 Cush. 

4, 


N.C.—Town of Roanoke Rapids v. 
Patterson, 113 S.E. 603, 184 N.C. 135. 

Tenn.—Denny v. Sumner County, 
184 S.W. 14, 184 Tenn. 468, L.R.A. 
1917A 265. 

Va.—Bowen v. Commonwealth, 101 
Sik. 232, 126 Va. 182. 

[a] Thus, under a statute requir- 
ing a taxpayer to list his property on 
a certain date in the township in 
which he resides, a taxpayer was re- 
quired to list property at the place 
where he actually resided on such 
date, although prior thereto he had 
formed the intention to terminate his 
legal domicile therein and to trans- 
fer it to another place, and subse- 
quent to such date, pursuant to such 
intention, moved to such other place. 
Town of Roanoke Rapids v. Patterson, 
113 S.E. 603, 184 N.C. 135. 

{[b] Intention to locate in another 
state.—Notwithstanding a person had 
gone to another state and had pur- 
chased property, and engaged in busi- 
ness there, and intended permanent- 
ly to locate there, he had not effected 
a removal and change of residence so 
as to prevent taxation at the place 
where he previously had acquired a 
residence, in view of the fact that 
his family continued to reside at such 
place and no preparations for removal 
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To effect a 


residence. 


Fact.? 


were made. Nugent y. Eates, 50 N.W. 
76, 51 Iowa 77, 33 Am.R. 117. 

94. Denny v. Sumner County, 184 
a a 14,.134 Tenn. 468, L.R.A.1917A 
95. Dickinson v. Brookline, 63 N. 
E. 331, 181 Mass. 195, 92 Am.S.R. 407. 

[a] In Texas, within the purview 
of the tax laws, one who has lived 
within a state for over twelve years, 
although expressing an intention at 
some future time to leave, was a citi- 
zen, even though he had never exer- 
cised political rights within the state, 
and claimed to be a citizen of a for- 
eign state. Carmody v. Clayton, (Civ. 
App.) 154 S.W. 1067. 

96. Graves v. City of Georgetown, 
157 S.W. 38, 154 Ky. 207. 

97. Ind.—Croop v. Walton, 157 N. 
E. 275, 199 Ind. 262, 53 A.L.R.' 1386; 
Schmoll v. Schenck, 82 N.E. 805, 40 
Ind.App. 581. ; 

Iowa.—Babcock v. Board of Equali- 
zation, 21 N.W. 207, 65 Iowa 110. 

Ky.—City of Winchester, v. Van 
Meter, 164 S.W. 323, 158 Ky. 31; Mont- 
gomery v. City of Lebanon, 64 S.W. 
509, 111 Ky. 646, 23 Ky.L. 891, 54 L. 
R.A. 914. See Grave’s Adm’r v. City 
of. Georgetown, 157 N.W. 33, 154 Ky. 
207 ‘(apparently recognizing rule); 
City of Lebanon v. Biggers, 78 S.W. 
213,117 Ky. 430, 25 Ky.L. 1528 (recog- 
nizing rule). 


Me.—Church y. Rowell, 49 Me. 367. 
pu tee aes v. Boston, 1 Mete. 
Tenn.— Brownsville Wei WEA wD 


Tenn.Civ.A. 555. ‘ 

Compare Woodard v. Isham, 43 Vt. 
123 (a person who, with his family, 
moved from his farm in one district 
to another district for the purpose of 
operating the town farm in the latter 
district on a year’s contract, but who 
intended to return to his own farm 
on the expiration of the contract, was 
taxable in the district in which the 
town farm was located). 

98. Sullivan v. Town of Ashfield, 
116 N.E. 565, 227 Mass. 24. 

99. Iowa.—Babcock v. Board of 
oT estame neh. 21 N.W. 207, 65 Iowa 


Ky.—City of Lebanon v. Biggers, 


air 213, 117 Ky. 430, 25 Ky.L. 
Me.—Stockton vy. Staples, 66! Me. 
197; Parsons vy. City of Bangor, 61 
pe 457; Church vy. Rowell, 49 Me. 
Mass.—Barron v. Boston, 72 N.E. 
951, 187 Mass. 168; Gardiner v. 


Brookline, 63 N.E. 397, 181 Mass. 162; 


Bangs v. Brewster, 111 Mass. 382; 
Wilson v. Terry, 11 Allen 206. 
N.H.—Moore v. Wilkens, 10 N.H. 


452. ie 

Pa.—In re Reynard’s Appeal, 20 Pa, 
Dist...932,.38) basCon een: 

[a] Return to formér domicile.— 
If one leaves his home and removes 


[$§ 628-629 


place of such temporary residence,®* there is no 
legal change of domicile or residence; the rule is 
otherwise if such person intends to establish himself 
permanently or indefinitely,°® or if he acquires an 
actual residence,t in the new place and does not 
intend to return to the former place of domicile or 


[§ 629] c. Evidence and Question of Law or 
A domicile’ or residence once established will 
be presumed to continue where it has been until a 
change is affirmatively shown,’ and the burden is 
on the taxpayer to show a change and the acquisition 
of a new domigile or residence if he seeks to avaid 
taxation at the old domicile or residence,* and on 
the taxing authorities where they seek to show a 
change in order to render property subject to taxa- 
tion.> Intent as to a change of domicile may be in- 
ferred from declarations® and from the acts and 


to another place, with the intention 
of residing there permanently, and 
thereby acquites a home there, but 
returns to his former home with de- 
liberate intention to abandon the 
home so acquired and with no inten- 
tion to reside in any place other than 
his original home, he is taxable at 
such original home. Church  v. 
Rowell, 49 Me. 367. 

1. Saunders v. City of Fiemings- 
burg, 174 S.W. 51, 168 Ky. 680; Thorn- 
dyke v. Boston, 1 Metc. (Mass.) 242. 
See Carnoe v. Freetown, 9 Gray 
Crete 3857 (apparently recognizing 
rule). 

[a] Ilustration.—Where a person 
abandoned his former home and went 
to another place with a view of re- 
maining there indefinitely or until he 
purchased property elsewhere and 
transacted business there for nearly 
three years, he acquired a residence 
in such other place for the purpose 
of taxation. Saunders v. City of 
pier eek 174 S.W. 51, 163 Ky. 


2. Evidence as to domicile in gen- 
eral see Domicile §§ 59-76. 

3. . Ind.—Croop v. Walton, 157 N.E. 
275, 199 Ind. 262, 53 A.L.R. 1386. 

lowa.—Barhydt v. Cross, 136 N.W. 
525, 156 Iowa 271, 40 L.R.A.N.S. 986, 
Ann.Cas.1915C 792; Cover v. Hatten, 
113 N.W. 470, 1386 Iowa 63; Nugent v. 
Bates, 50 N.W. 76, 51 Iowa*77, 33 
Arne ti. 

Mass.—Sullivan v. Town of Ash- 
field, 116 N.E. 565, 227 Mass. 24, 

N.Y.—In re Nichols, 
Paddack v. Lewis, 69 N.Y.S. 1, 
App.Div. 430 [aff 72 N.E. 1146, 179 N. 


Y. 591]; People v. O’Rourke, 52 N.Y. . 
S. 1057, 32 App.Div. 66; People v. 
Crowley, 47 N.Y.S. 457, 21 App.Div. 


804 [aff 50 N.E. 1120, 155 N.Y. 700]; 
New York v. Brinckerhoff, 118 N.Y.S. 
449, 63 Misc. 445. 

Pa.—Kirby v. Bradford County, 19 
A. 494, 134 Pa. 109. \ 

Va.—Talley v. Commonwealth, 103° 
S.E. 612, 127 Va. 516; Bowen v. Com- 
monwealth, 101 S.E. 232, 126 Va. 182. 

4. Cover v. Hatten, 113 N.W. 470, 
136 Iowa 63;. Kilburn vy. Bennett, 3 
Metc. (Mass.) 199. 

5. Graves v. City of Georgetown, 
157 S.W. 33, 154 Ky. 207; Helm’s 
Trustee v. Commonwealth, 122 S.W. 
196, 1385 Ky. 392; Hurlburt v. Green, 
41 Vt. 490; Talley v. Commonwealth, 
103 S.E. 612, 127 Vaz-516; Cooper’s 
Adm’r v. Commonwealth, 93 S.E. 680, 
121 Va. 338. : 

[a] Where person had been domi- 
ciled outside state, the burden of 
proving such change was on the tax- 
ing authorities who alleged a change 
of domicile to the state. Cooper’s 
Adm’r v. Commonwealth, 93 S.E. 680, 
I21 Verses. ‘ 

6. Bowen v. Commonwealth, 101 
S.E. 232, 126 Va. 182. Andisee cases 
passim this section. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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conduct of the person whose domicile or residence 
is in question.’ Ordinarily, no single act, fact, or 
circumstance is decisive, in determining the question 
as to domicile,® the determination of the question 
depending on a consideration of all together.” While 
the exclusion of self-serving declarations or state- 
ments as to a person’s domicile or residence has 
been upheld on the ground that the declarations or 
statements were not part of the res gestw,'° as has 
been the exclusion of remote and indefinite evidence 
involving statements.as to such person’s lack of in- 
terest in the affairs of the place, a residence in which 
he claims to have abandoned, made while he was 
still resident there,! the right of a party to an ac- 
tion involving the question as to a change of his 
domicile as affecting the taxability of property, to 
testify as to his intention where he is a competent 
witness has been recognized,!? and evidence may be 
admissible of such party’s declarations and state- 
ments as to where he considers his domicile or resi- 
dence to be,‘'* particularly where he has given for- 
mal notice to the assessing officers of a change of 
domicile,'* and evidence as to such declarations and 
statements is of considerable value in deciding the 
issue when it is not in conflict with the acts and 
eonduct of deeclarant.t° Declarations or expres- 
sions of intention will not, however, control if they 
are inconsistent with the acts and general conduct 
of declarant;+® in such ease acts and conduct show- 
ing intention outweigh declarations or expressions 
of intention.t17 It may be shown that the person 
whose domicile or residence is in question has re- 
turned property for assessment in a given place,'§ 
and this may be sufficient to establish the place of 
residence or domicile in the absence of stronger evi- 
dence to the contrary;!* but a person’s election to 
pay a personal property tax in one town rather than 


‘7 Commonwealth v. Ott, 4 S.W.] 441. 
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See Kilburn v. Bennett, 3 Metce. 
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in another is not conclusive on the question of his 
actual habitaney and is merely a circumstance to 
be considered in connection with other circumstane- 
es.27° The fact that a person’s name is included in 
the lists of the assessors of a particular town is not 
conclusive,*! although the omission or removal of his 
name from such lists is competent evidence against 
his claim that he continues a resident of that place.?? 
HKvidence as to a person’s business, social, and pri- 
vate relations may be admissible.2* The party on 
whom rests the burden of proof in respect of a 
change of domicile or residence must prove his claim 
in this regard by a preponderance of evidence.?* 

Question of law or fact. While the view has been 
expressed that the question as to a change of dom- 
icile or residence is a mixed question of law and - 
fact,?° it has been stated in broad terms that, in 
case of dispute, the question is one of fact,?* and, 
therefore, for the jury where the controversy in- 
volves a jury trial.?7 

[§ 630] ©. Nature and Location of Property?*— 
1. In General. A taxing district may not exercise 
the power of taxation except as to property actu- 
ally or constructively within its jurisdiction.?® Sub- 
ject to the rules that it may not arbitrarily give’ 
property a situs for purposes of taxation,®° or vio- 
late constitutional restrictions in fixing situs,?? and, 
according to some cases, that tax burdens must be 
imposed on the state at large, a county at large, and 
a smaller taxing district at large, according as the 
purpose thereof is purely general or purely local,?? 
the legislature has power to fix the situs of property 
within its jurisdiction,?* including personal,?* and, 
to a limited extent at least, real, property.?°® 

[§ 631] 2. Real Property, Interests Therein, and 
Preperty Connected, Therewith?*—a. In General. 
While the legislature, according to some cases, may 


22. Meserve vy. Folsom, 20 A. 926, 


(2a) 417, 223 Ky. 612; Bowen v. Com- 

monwealth, 101 S.E. 232, 126 Va. 182. 
8. Bowen v. Commonwealth, supra. 
9. Bowen v. Commonwealth, supra. 

And see cases passim this section. 

[a] Evidence insufficient to show 
abandonment of domicile.—Montgom- 
ery v. City of Lebanon, 64 S.W. 509, 
23 Ky.L. 891, 54 L.R.A. 914. 

' [b] Evidence insufficient to show 
acquisition of domicile outside state. 
—Glodfelty v. Brown, 126 N.W. 797, 
148 Iowa 124. ‘ 

[ce] Evidence sufficient to show 
acquisition of domicile in state.— 
Bowen .v. Commonwealth, 101 S.E. 
232, 126 Va. 182. 

[d] Evidence sufficient to show 
change of residence.—Marr v. Vienna, 
10 Can.L.J. 275. : 

10. Pickering v. Cambridge, 10 N. 
E. 827, 144 Mass. 244; Fulham v. 
Howe, 20 A. 101, 62 Vt. 386. 


1l. Pickering v. Cambridge, 10 N. 
E. 827, 144 Mass. 244. 
[a] Thus evidence that the tax- 


payer, prior to the year in which the 
taxes were assessed, declined to ac- 
cept a nomination for office in a city, 
because he “had no connection with, 
or interest in, the affairs of” that city, 
was properly excluded. Pickering v. 


Cambridge, 10 N.E. 827, 144 Mass. 
244, . 
12. Fisk v. Inhabitants of Chester, 


8 Gray (Mass.) 506. 

Party’s testimony as to his intent 
in respect of domicile in general see 
Domicile § 59. 

13. Ill—People v. Moir, 69 N.E. 
905, 207 Ill. 180, 99 Am.S.R. 205. 

Ind.—Croop v. Walton, 157 N.E. 
275, 199 Ind. 262, 53 A.L.R. 1386; 
Schmoll v. Schenck, 82 N.E. 805, 40 
Ind.App. 581. 2 

Mass.—Cole vy. Cheshire, 1 Gray 


199 (declarations as to intention to 
remove held admissible). 

Mich.—Beecher vy. Detroit, 72 N.W. 
206, 114 Mich. 228. 

N.J.—Guggenheim y. City of Long 
Branch, 76 A. 338, 80 N.J.Law 246 [aff 
84 A, 21, 83 N.J.Law 6281]. 

Pa.—In re Reynard’s Appeal, 20 Pa. 
Dist. 932, 38 Pa.Co. 362. 

Va.—Pendleton y. Commonwealth, 
65 S.E. 536, 110 Va. 232. 

14. Gardiner v. Brookline, 63 N. 
E. 397, 181 Mass. 162; Viles v. Walth- 
am, 32 N.E. 901, 157 Mass. 542, 34. Am. 
S.R. 311; State v. Renshaw, 66 S.W. 
953, 166 Mo. 682. 

15. Pendleton v. Pendleton, 65 S. 
E. 536, 110 Va. 232 

16. Iil.—People v. Moir, 69 N.EH. 
905, 207 Tl 180, 99 Am.S.R. 2.05, 

Ind.—Schmoll v. Schenck, 82 N.E. 
805, 40 Ind.App. 581. 

Ky.—Semple v. Commonwealth, 205 
S.W. 789, 181 Ky. 675; Saunders: v. 
City of Flemingsburg, 174 S.W. 51, 
163 Ky. 680; Montgomery v. City of 
Lebanon, 64 S.W. 509, 111 Ky. 646, 
23 Ky.L. 891, 54 L.R.A. 914. 

N.J.—Guggenheim v. City of Long 
Branch, 76 A. 338, 80 N.J.Law 246 
[aff 84 A. 21, 83 N.J.Law 628]. 

Va.—Bowen v. Commonwealth, 101 
S.E. 232, 126 Va. 182. { 
Commonwealth, 


17. Bowen Vv. 
supra. 
18. Schmoll v. Schenck, 82 N.E. 


805, 40 Ind.App. 581; King v. Parker, 
34 N.W. 451, 73 Iowa 757. 

19. Helm’s Trustee v. Common- 
wealth, 122 S.W. 196, 1385. Ky. 292. 

20. Lyman v. Fiske, 17 Pick. 
(Mass.) 231, 28 Am.D. 293. 

21. Mead v. Boxborough, 11 Cush. 
(Mass.) 362; Preston v. King, 17 A. 
790, 61 Vt. 606; Gregory v. Bugbee, 
42 Vt. 480. 


62 Vt. 504. 

23. Croop v. Walton, 157 N.E. 275, 
195 Ind. 262, 53 A.L.R. 1386; Fulham 
v. Howe, 20 A. 101, 62 Vt. 386. 

24. Hurlburt v. Green, 41 Vt. 490. 

25. Talley v. Commonwealth, 103 
S.E. 612, 127 Va. 516. ; , 

26. Graves v. City of Georgetown, 
157 N.W. 33, 154 Ky. 207; City of 
Lebanon v. Biggers, 78 S.W. 213, 117 
Ky. 430, 25° Ky.Li 1528; Thayer 
Boston, 124 Mass. 132, 26 Am.R. 650. 

27. Graves v. City of Georgetown, 
157 N.W. 38, 154 Ky. 207; Thayer v. 
Boston, 124 Mass. 132, 26 Am.R. 650; 
Bailey v. Buell, 59 Barb. 158 [rev om 
other grounds 50 N.Y. 662]. 

28. Place of taxation as affected by 
ownership or possession see infra §& 
643-648. 

Situs of property as between differ 
ent states see supra §§ 206-225. 

29. Great Southern Life Ins. Co. v. 
City of Austin, 243 S.W. 778, 112 Tex. 
1 [rev (Civ.App.) 211 S.W. 482]. 

30. Walton County v. Morgan 
County, 48 S.E. 248, 120 Ga. 548; 
Chicago, etc., R. Co. v. State, 108 N.. 
W. 557, 128 Wis. 553. 

31. Northern Pac. Ry. Co. v. State, 
220 N.W. 441, 57 N.D. 13; North- 
western Improvement Co. v. State, 220 
N.W. 436, 57 N.D. 1 

$2. Chicago, etc., R. Co. v. State, 
108 N.W. 557, 128 Wis. 553. 

83. Kendrick v. Twin Lakes Reser- 
voir Co., 144 P. 886, 58 Colo. 349; 
Kendrick v. Twin Lakes Reservoir Co., 
144 P. 884, 58 Colo. 281. See Utah 
Metal & Tunnel Co. v. Groesbeck, 219 
P. 248, 62 Utah 251. 


34. See infra § 635. 
35. See infra: §§ 631, 634. : 
36. Real property of corporations 


see passim infra §§ 649-672. 
Situs as between states see supra 
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fix the situs for taxation of real property within 
the jurisdiction,?? and, in the absence of constitu- 
tional restrictions, may provide for the taxation of 
such property in the taxing district in which the 
owner resides other than the county in which such 
property is located,?® and statutes have been enact- 
ed in some jurisdictions rendering taxable in one of 
several tax districts real property situated on the 
boundary line between such districts,°® real proper- 
ty*° and interests therein,*? including incorporeal 
hereditaments,*? usually should be taxed in the tax- 
ing district unit where actually situated, and not 
elsewhere,*? and any statute creating an exception 
to the general rule is to be strictly construed and 
Taxation of such property in 
a district other than that in which it is located*® 
and all proceedings founded thereon*® are void, or 


narrowly applied.*+ 


voidable.47 


Property connected with real property. The leg- 
islature may provide for the taxation of fixtures,*® 
machinery,’ or improvements,°° in manufacturing 


§ 207. 

Taxation by municipal corporation 
of lands outside corporate limits see 
Municipal Corporations §§ 4320, 4321. 

37. Ames v. People, 56 P. 656, 26 
Colo. 83. 

38. Walton County v. Morgan 
County, 48 S.B. 248, 120 Ga. 548. 

39. See infra § 634. 

40. U:S.—Leary v. Jersey City, 189 
F. 419 [aff 208 F. 854, 126 C.C.A. 12]. 

‘Ga.—Jasper County v. Butts Coun- 
ty, 83 S.E. 217, 142 Ga. 576; Robson 
v. Du Bose, 4 S.E. 329, 79 Ga. 721. 

Mich.—Alpena Power Co. v. Cale- 
donia Township, 161 N.W. 829, 194 
Mich. 622. 

N.J.—Savage v. Jones, 39 N.J.Law 
246. 

N.Y.—Saranac Land & Timber Co. v. 
Roberts, 88 N.E. 753, 195 N.Y. 303; 
McMahon vy. Palmer, 6 N.E. 400, 102 
N.Y. 176, 55 Am.R.. 796; People v. 
Howell, 94 N.Y.S. 488, 106 App.Div. 
140; Hudson River Bridge Co. v. Pat- 
terson, 11 Hun 525 [aff 74 N.Y. 365]; 
People ex rel, Fleischmann Mfg. Co. 
v, Marens, 116 N.Y.S. 189, 62 Misc. 317 

aff 118 N.Y.S. 838, 134 App.Div. 170 
(at 90 .N.B4.1164; 196 Noy. 5697: 

ee Tebo v. Brooklyn, 31 N.E. 984, 
134 N.Y. 341. 

Ok1.—In re Assessment of Chicka- 
ive Cotton Oil Co., 194 P. 215, 80 Okl. 

Utah.—Murdock v. Murdock, 113 P. 
330, 38 Utah 373. 

{a] Track and roadbed of private 
railroad (1) owned by individuals was 
taxable as real property in the town- 
ship where situated, under a general 
statute as to the taxation of real prop- 
erty. Mitchell v. Lake Tp., 85 N.W. 
865, 126 Mich. 367. (2) Place of tax- 
ation of property of railroad corpora- 
tion see infra §§ 662-665. 

Taxability of real property in gen- 
eral see supra § 135. 

41. Coldiron v. Kentucky Lumber 
Co., 32 S.W. 224, 17 Ky.L. 598. 

_[a] Standing timber.—Coldiron v. 
Kentucky Lumber Co., 32 S.W. 224, 17 
Ky.L. 598. 

42. Stockton Gas, etc., Co. v. San 
Joaquin County, 83 P. 54, 148 Cal. 
813, 5 L.R.ALN.S. 174. 

43. Ark.—Toby v. Haggerty, 
Ark. 370. 

Cal.—San Francisco v. Oakland 
Water sCo., 783i Ps 614-148), Cale 381 
Stockton Gas, etc., Co. v. San Joaquin 
County, 83 P. 54, 148 Cal. 313, 5 L.R. 
A.N.S. 174. 

Ill—Sangamon & Morgan R. Co. v. 
County of Morgan, 14 Ill. 163. 

Roe as v. Fisher, 38 Iowa 


23 


Kan.—Hoffman v. Woods, 19 P. 805, 
40 Kan. 382. 


TAXATION 


involved, at the 
located. 


convey the legal 


of the state.°® 


ed Therewith.°7 


Mortgagee’s interest. 
gee of real property treated as an interest in real 
property®? may have a situs for taxation in the 
tax district in which the real property is located®* 
or in which the mortgage is recorded,°* even though, 
under the law of the state, a mortgage does not 


[§§ 631-632 


plants, or personal property attached to, or in ac- 
tual use in, such plants,°! with the real property 


place where such real property 1s 


The interest of a mortga- 


title to the mortgagee but conveys 


a mere equitablé interest or creates only a lien or 
encumbrance®® and the mortgagee is a nonresident 


[§ 632] b. Water Rights and Property Connect- 


The authority of the legislature to 


fix the situs of certain water rights has been ree- 


ognized,°® and water rights when treated as in- 


Ky.—Bronaugh v. Commonwealth, 
221 S.W. 531, 188 Ky. 108. 

Me.—Inhabitants of Eden v. Pineo, 
78 A. 1126, 108 Me. 738, Ann.Cas.19138A 
1340; Ham v. Sawyer, 38 Me. 37. 

Mass.—Platt v. Grover, 136 Mass. 
115. 

Mich.—Taylor vy. Youngs, 12 N.W. 
208, 48 Mich. 268. 

N.J.—Central R. Co. v. Borough of 
Atlantic Highlands, 66 A. 936, 75 N. 
J.Law 80. 

N.Y.—Peo. v. Mabie, 37 N.H. 115, 
142 N.Y. 343. 

N.D.—Northern Pac. Ry. Co. v. 
State, 220 N.W. 441, 57 N.D. 138; 
Northwestern Improvement Co. v. 
State, 220 N.W. 436, 57 N.D. 1. 

Tex.—Great Southern Life Ins. Co. 
¥.. City of - Austin; 243 Sow? 778, 122 
Tex. 1 [rev (Civ.App.) 211 S.W. 482]. 

Utah.—Parry v. Bonneville  Irr. 
Dist., 263 P. 751, 71 Utah 202. 
iyo ptabpara v. Newton, 52 Vt. 

[a] Lands below high-water mark. 
——A borough, the boundary of which 
is high-water mark of a bay, has no 
power to tax land and piers thereon 
outside high-water mark. Central R. 
Co. v. Borough of Atlantic Highlands, 
66 A. 936, 75 N.J.Law 80 

{b] Incorporeal hereditaments are 
taxable only where the land lies to 
which they pertain or out of which 
they grow. San Francisco v. Oakland 
Water Co., 83 P. 61, 148,Cal. 331; 
Stockton Gas, etc., Co. v. San Joaquin 
County, 83 P. 54, 148 Cal. 313, 5 L.R.A. 
N.S. 174. 

44. People ex rel. Fleischmann 
Mfg. Co. v. Marens, 116 N.Y.S. 189, 
62 Mise. 317 [aff 118 N.Y.S. 838, 134 
App:Div. 170 (aff 90 N.E. 1164, 196 
N.Y. 569)]. 

45. Ark.—Toby  v. 
Ark. 370. 
one ee v. Fisher, 

Kan.—Hoffman vy. Woods, 19 P. 805, 
40 Kan. 382. 

Me.—Ham v. Sawyer, 38 Me. 37. 

Mich.—Taylor v. Youngs, 12 N.W. 
208, 48 Mich. 268. 

N.Y.—Peo. v. Mabie, 37 N.E. 115, 142 
N.Y. 343. 

46. Toby v. Haggerty, 23.Ark. 370; 
Bailey v. Fisher, 38 Iowa 229; Taylor 
pate 12 N.W. 208, 48 Mich. 


47. Hoffman y. Woods, 19 P. 805, 
40 Kan. 382. 

48. Walton County v. Morgan 
County, 48 S.E. 2438, 120 Ga. 548. 


Haggerty, 23 


38 Iowa 


49. Walton County v. Morgan 
County, supra, 

50. Walton County v. Morgan 
County, supra. 

51. Walton County v. Morgan 


cluded within, and as constituting a part of, the 
lands on which the water is used®*® are taxable in 
the taxing district in which such lands are located.®° 


County, supra. 

Stock in trade and other personalty 
manufacturer in general see infra 

637. 

Property of manufacturing corpo- 
ration in general see infra § 661. 

52. See supra § 164. ‘ 

53. Savings, etc., Soc. v. Multno- 
mah County, 18 S.Ct. 392, 169 U.S. 
421, 42 L.Ed. 803 [aff 60 &. 31]; Dun- 
dee Mortg., etce., Co. v. Multnomah 
County School Dist. No. 1, 19 F. 359; 
Grand Lodge, Degree of Honor, A. O. 
U. W. of Nebraska v. Sarpy County, 
157 N.W. 344, 99 Neb. 647. See Bank 
of Woodland v. Pierce, 77 P. 1012, 144 
Cal. 434 (as to effect of constitutional 
and statutory provisions concerning 
interest of creditor secured by land). 

[a] In Nebraska (1) under Mort- 
gage Tax Law (Rev. St. [1913] §§ 
6349-6353), recorded real estate mort- 
gages are taxable only in the county 
Where the land is situated. City 
Trust Co. of Omaha v. Dougias Coun- 
ty, 165 N.W. 155, 101 Neb. 792; Grand 
Lodge, Degree of Honor, A. O. U. W. 
of Nebraska v. Sarpy County, 157 N. 
W. 344, 99 Neb. 647. (2) Where the 
mortgagee records a mortgage of real- 
ty, it ceases to be personalty and is 
taxable in the county where the land 
is situated. Grand Lodge, Degree of 
Honor, A. O. U. W. of Nebraska v. 
Sarpy County, supra. (3) Such 
mortgage is not taxable at the resi- 
dence of the owner. City Trust Co. of 
Omaha v. Douglas County, supra. 

54. Crawford v. Linn County, 5 P. 
738, 11 Or. 482; Mumford v. Sewall, 
4 PB. 585, 11 Or. 67; 50 Am Re 462, ~ 

55. Savings, ete., Soc. v. Multno- 
mah County, 18 S.Ct. 392, 169 U.S. 
421, 42 L.Ed. 808 [aff 60 F. 31]. 

56. Savings, etc., Soc. v. Multno- 
mah County, supra; Dundee Mortg., 
ete., Co. v. Multnomah County School 
Dist. No. 1, 19 F. 359; Mumford y. 
Sewall, 4 Or. 585, 11 Or. $7. 


; ane as between states see supra 
57. Cross references: 


As between states see supra § 207. 
Inclusion of value of water power in 
valuation of land see infra § 795. 
Property of power company in gen- 

eral see infra § 670. 

Property of water supply company in 

general see infra § 671. 

58. Kendrick v. Twin Lakes Reser- 
voir Co., 144 P. 886, 58 Colo. 349; 
Kendrick v. Twin Lakes Reservoir 
Co., 144 P. 884, 58 Colo. 281. 

59. See supra §§ 141-143. 

60. Kendrick v. Twin Lakes Reser- 
voir Co., 144 P. 884, 58 Colo. 281. 

[a] Iustration.—In view of the 
provisions of Rev. St. (1908) § 5540 
that real estate “shall include im- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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—_——"" 


ee at | 


ian) a a NN Te a eee ee 


§§ 632-634] 


While it has been held that water power developed 
in one taxing district for use in another such dis- 
trict is not taxable as water power in the district 
where it is developed,*! and that the mere right to 
draw water from a body of water in one taxing dis- 
triet, not connected with the ownership of any land 
in such district, for use for power in another dis- 
trict, is not taxable in the former district,°? certain 
property or rights involving water power have been 
treated as situated in the taxing district where the 
property is situated or the power has its source or 
is developed,®* as, for example, dams,** dam sites,*5 
a right or interest in respect of the flowage of 
lands,®*® and, in general, water power as incident 
to, or part of, the real property used for the devel- 
opment of such power,** notwithstanding the power 
is actually used in a taxing district other than the 
one in which the property is situated or in which 
the power has its source or is developed.** While 
the place for taxation of a right to divert waters 
from a stream has been held to be at the place of 
actual diversion,®® such right may be treated as 
personal property for purposes of taxation,’® and, 
as such, is taxable at the domicile or residence of 
the owner.*! Percolating waters reduced to pos- 
session and transmitted through an artificial struc- 
ture may have a situs in the taxing district in which 
it is reduced to possession and through and from 
which it is transmitted.*? 

[§ 633] c. Mines, Mining Rights, and Proceeds.” 
provements” and_ that 


ments” shall include “water rights,” 
certain water rights were taxable 


188]; 


TAXATION 


“improve-| Div. 294 [rev 213 N.Y.S. 623, 126 Misc. 71. 
Whiting-Plover Paper: Co. v. 
Town of Linwood, 225 N.W. 177, 198 2. 
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In accordance with the ‘general rule that the taxing 
district in which real property is located is the prop- 
er place for the taxing of such property,7* usually 
mining lands are taxable only in the district where 
located.7® A like rule applies in respect of an in- 
terest in mines and mining lands, where such in- 
terest is treated as real property,’® as, for example, 
mineral reserves,’7 and a lessee’s right to royalties 
in kind under a lease of the right’ to drill and mine 
for oil and gas.78 The view has been taken, how- 
ever, that, in the absence of statute otherwise pro- 
viding, a lessee’s interest under an oil and gas lease 
giving the right to drill for oil and gas, but retaining 
to the lessor possession and use of the land involved, 
is taxable as personal property in the county of the 
residence of the owner of such interest.79 Under 
a statute providing for the taxation of the net pro-- 
ceeds of a mine, construed in connection with gen- 
eral statutory provisions for taxation, it has been 
held that such proceeds are taxable as personal 
property where the ores were taken to the surface 
through the main workings.®°® 

_ [§ 634] d. Land in More than One Taxing Dis- 
trict.81. Where a single tract of land or farm lies 
partly within two or more taxing districts or units, 
each district or unit is entitled to tax that portion 
within its own limits, on a proportional valuation,®? 
except as otherwise provided by valid statutory pro- 
visions,** as, for example, by a statute providing for 
taxation of the whole tract or farm in one of such 
Helena Water Works Co. v. 


Settles, 95 P. 838, 37 Mont. 237. 
Utah Metal & Tunnel Co. v. ~ 


where the land, on which the water 
was used, was located, and not where 
the reservoir was located. Kendrick 
v. Twin Lakes Reservoir Co., 144 P. 
886, 58 Colo. 349; Kendrick v. Twin 
Lakes Reservoir Co., 144 P. 884, 58 
Colo. 281. ¥ 

61. Union Water-Power Co. v. City 
of Auburn, 37 A. 331, 90 Me. 60, 37 
L.R.A. 651, 60 Am.S.R. 240; Boston 
Mfg. Co. v. The Inhabitants of New- 
ton, 22 Pick. (Mass.) 22. * 

62. Matter of Hall, 102 N.Y.S. 5, 
116 App.Div. 729 [aff 82 N.E. 1127, 189 
N.Y. 552] 

.63. See cases infra notes 64-68. 

[a] In Connecticut, where a dam 
was situated partly in one town and 
partly in another for the generation 
of power by a plant located in the 
latter town, from which it was trans- 
mitted to various points in the state 
by means of wires or cables running 
on steel towers imbedded in_ the 


» ground under Gen. St. (1918) § 1219, 


such towers were not taxable where 
situated, but only_as part of machin- 
ery of power production in the town 
where the power was created and 
used. Connecticut Light & Power Co. 
v. Town of Oxford, 126 A. 1, 101 
Conn. 383. 

64. Whiting-Plover Paper Co. v. 
Town of Linwood, 225 N.W. 177, 198 
Wis. 590, 64 A.L.R. 140. 

[a] In Connecticut, where a dam 
was situated in two towns, it was tax- 
able, under Gen. St. § 1219, in the 
town in which the works were locat- 
ed, and no part of the dam was tax- 
able in the other town. Connecticut 
Light & Power Co. v. Town of Ox- 
ford, 126 A. 1, 101 Conn. 383; Hast 
Granby v. Hartford Electric Light 
Co., 56 A. 514, 76 Conn. 169. 

65. People ex rel. Adirondack 
Power & Light Corporation v. Durey, 
223 N.Y.S. 215, 221 App.Div. 294 [rev 
213 N.Y.S. 623, 126 Misc. 188]; Whit- 
ing-Plover Paper Co. y. Town of Lin- 
wood, 225 N.W. 177, 198 Wis. 590, 64 
A.L.R. 140. 

66. Beaverton Tp. v. Lord, 209 N. 
W. 122, 235 Mich. 261; People ex rel. 
Adirondack Power & Light Corpora- 
tion v. Durey, 223 N.Y.S, 215, 221 App. 


Wis. 590, 64 A.L.R. 140. 

Taxation of right of fowage in gen- 
eral see supra § 143. 

67. Amoskeaz Mfg. Co. v. Town of 
Concord, 34 A. 241, 66 N.H. 562, 32 
L.R.A. 621; Cocheco Mfg. Co. v. Straf- 
ford, 51 N.H. 455; People ex rel, Ad- 
irondack Power & Light Corporation 
v. Durey, 223 N.Y.S. 215, 221 App. 
Diy. 294 [rev 213 N.Y.S. 623, 126 Misc. 
188]. See Water Power v. Buxton,,. 
56 A. 914, 98 Me. 295; Penobscot 
Chemical Fibre Co. v.- Inhabitants of 
Town of Bradley, 59 A. 83, 99 Me. 
263; Slatersville Finishing Co. v. 
Greene, 101 A. 226, 40 R.I. 410, L.R.A. 
1917F 585 (the last two of which hold 
that the valuation of real property 
should be increased because of its 
capacity for use for power). Com- 
pare Pingree v. Berkshire County 
Com’rs, 102 Mass. 76. 

Taxation of water power as appur- 
tenant to land in general see supra § 
143. 

68. Beaverton Tp. v. Lord, 209 N, 
W. 122, 235 Mich. 261; Amoskeag Mfg. 
Co. v. Town of Concord, 34 A. 241, 
66 N.H. 562, 32 L.R.A. 621; Cocheco 
Mfg. Co. v. Strafford, 51 N.H. 455; 
People ex rel. Adirondack Power & 
Light Corporation v. Durey, 223 N.Y. 
S. 215, 221 App.Div. 294 [rev 213 N.Y. 
S. 623, 126 Misc. 188]; Whiting-Plo- 
ver Paper Co. v. Town of Linwood, 
225 N.W. 177, 198 Wis. 590, 64 A.L.R. 
140. See Penobscot Chemical Fibre 
Co. v. Inhabitants of Town of Brad- 
ley, 59 A. 83, 99 Me. 263; Slatersville 
Finishing Co. v. Greene, 101 A. 226, 
40 R.I, 410, L.R.A.1917F 585. 

69. Spring Valley Water Co. v. Al- 
ameda County, 263 P. 318, 88 Cal.App. 
LBils 

[a] Where grant fixed limits as to 
place of diversion (1) the situs for 
taxation was at the place of actual 
diversion (Spring Valley Water Co. 
v. Alameda County, 263 P. 318, 88 Cal. 
App. 157), (2) and_in such case the 
right of diversion does not, for pur- 
poses of taxation, extend throughout 
the entire length of the stream 
(Spring Valley Water Co. v. Alameda 
County, supra). 

70. See supra § 142. 


.| Groesbeck, 219 P. 248, 62 Utah 251. 


73. Taxation in general see supra 
§§ 186-140. 

74. See supra § 631. 

75. Philadelphia & R. Coal, etc., Co. 
v. Northumberland County Com’rs, 79 
A. 109, 229 Pa. 460. 

[a] Unseated coal lands should be 
taxed in the district where located. 
Philadelphia & R. Coal, ete., Co. vy. 
Northumberland County Com’rs, 79 
A. 109, 229 Pa. 460. 

76. See cases infra notes 77, 78. 

Taxation as real property in gen- 
eral see passim supra §§ 136-140. 

77. Northwestern Improvement Co. 
v. State, 220 N.W. 436,57 N.D.1 [foll 
Northern Pac. Ry. Co. v. State, 220 
N.W. 441, 57 N.D. 13]. 

78. W. T. Waggoner Estate v. 
Wichita County, 47 S.Ct. 271, 273 U. 
S. 113, 71 L.Ed. 566 [aff 3 F.(2d) 962 
(aff 298 F. 818)]; Hager v. Stakes, 
294 S.W. 835, 116 Tex. 453. 

79. Kirk v. Western Gas, etc., Co., 
37 S.W. 849, 18 Ky.L. 692. 

80. Eureka Hill Min. Co. v. Eureka, 
63 P. 654, 22 Utah 447. 

81. School taxes see Schools and 
School Districts § 791. 

82. Ga.—Robson v. Du Bose, 4 S.E. 
3293.79 ‘Ga, )F2U; 

N.J.—Stewart v. Flummerfelt, 22 
A. 119, 53 N.J.Law 540; Savage v. 
Jones, 39 N.J.Law 246. 

N.Y.—People v. Gray, 77 N.B. 1172, 
185 N.Y. 196; People v. Wilson, 98 
N.Y.S. 1080, 123 App.Div. 1. 

Ohio.—Barger v. Jackson, 9 Ohio 
163. 

Pa.—Philadelphia & R. Coal & Iron 
Co. v. Northumberland County Com’rs, 
79 A. 109, 229 Pa. 460; Patton v. Long, 
68 Pa. 260. 

See Smith v. De Robbio, 30 R.I. 464, 
76 A. 161 (apparently recognizing 
rule). 

[a] Effect of including outside 
land.—Where land outside of a town 
is included in assessment with lands 
in the town, the whole assessment is 
void. Bear Mountain Hudson River 
Bridge Co. v. Diamond, 213 N.Y.S. 258, 
126 Misc. 239 [aff 225 N.Y.S. 885, 222 
App.Div. 756]. 

83. See cases infra note 84, 


520 [61 C.J.] 


alistriets or units.*4 


equality of taxation.** 


[§ 635] 3. Personal Property’*—a. In General. 
While a taxing district may not exercise the power 


84. Ga.—Adams vy. Floyd, 83 S.E. 
223, 142 Ga. 607. 

N.C.—Hairston v. Stinson, 35 N.C. 
“479, 

Ohio.—Hughey v. Horrel, 2 Ohio 
prio ke 

Pa.—Bausman y. Lancaster County, 


50 Pa. 208; Quigley v. Reiff, 39 Pa. 
‘Super. 425; Follett v. Butler County, 
{3t Pa.Super. 571; Follett v. Butler 
‘County, 30 Pa.Super. 21 [aff 69 A. 76, 
219 Pa. 609]; Com. v. Wheelock, 13 
Pa.Super. 282; Druckemiller v. Sun- 
bury Borough, 19 Pa.Dist. 179; In re 
“Stahl, 1 Lanc.L.Rev. 329. 
. W.Va.—Fleming v. Charnock, 66 S. 
EE. 8, 66 W.Va. 50, 18 Ann.Cas. 711. 
[a] Particular statutes.—(1) Civ. 
‘Code (1910) § 1065, providing that, 
‘where a plantation is located on a 
county line, it is returnable for taxa- 
“tion in the county where the improve- 
-ments or most of the improvements 
are, has been applied. Adams _ Vv. 
‘Floyd, 88 S.E. 228, 142 Ga. 607. (2) 
Although land involved is originally 
‘a “planttation” to which such statute 
applies, the statute may be rendered 


‘inoperative in respect of such land if, 


_it is divided into separate parcels and 
such parcels are rented to various 
tenants, over whom the owner has 
no control. Robson v. Du Bose, 4.S:E. 
/329, 79 Ga. 721. (8) Under Act July 
11, 1842 § 59, and Act April 25, 1850 
§ 15, it was held that, where the line 
which divided a city from a township 
passed through a farm and the man- 
“Sion house was located outside the 
eity, the whole farm was taxable in 
the township and no part was taxa- 
ble in the city. Bausman vy. Lancas- 
ter County, 50 Pa. 208. But see Com. 
v. Wyoming County, 22 Pa.Co. 418 
(where lands are situated partly in a 
_ township and partly in a borough, the 
portion lying within the borough is 
properly assessable there, although 
“the mansion house is in the town- 
“ship). Compare La Plume v. Gardner, 
23 A. 899, 148 Pa. 192 (holding that 
the act of June 1, 1883 [P. L. p 51], 
providing for 'taxation where the man- 
“sion house was located, was unconsti- 
tutional in respect of a provision ap- 
“plicable to cases of lands divided by 
-lineS between townships and_ bor- 
oughs, because there was nothing in 
the title to give notice of such provi- 
“sion). (4) In view of the act of April 
25 phoo0, (xd. pd 72), ito was Lheld 
that, where a farm was divided by a 
“township and borough line and the 
mansion house was in the borough, 
_the land in the township was to be 
assessed-in the township and the land 
in the borough assessed in the bor- 
ough, whether the land outside of the 
_ borough lay in one or several town- 
ships. Follett v. Butler County, 69 
TAT Geko ea, OOK WC O alin ey LewarOd 
Act May 24, 1878 § 1 (P. L. p 181), 
where ‘the dividing line between the 
-¢ity and township passed through the 
-house, and the owner filed a notice 
that he chose the township as his 
residence, the city could not tax the 
house and lot. Lancaster v. Bare, 8 
Pa.Dist. 472, 22 Pa.Co. 662. (6) The 
act of June 1, 1883 (P. L. p 51), pro- 
viding for taxation where the man- 
sion house is located, in the case of 


While it has been held that, 
in view of the fact that generally land is taxable 
in the tax district in which it is situated,®° a stat- 
ute providing for the taxation of the whole tract 
through which a boundary line between districts 
runs, in one of such districts, is to be strictly con- 
sstrued,*® there is authority for the view that such 
a statute should be liberally construed both as a 
remedial statute and as one designed to produce 


TAXATION 


[§§ 684-635 


of taxation except as to property actually or con- 
struetively within its jurisdiction,’® or, as other- 
‘wise expressed, it is usually essential either that the 
owner of the personal property involved shall be 
a resident of, or that the property shall be located 
within, the taxing district or unit which attempts 
to impose the tax,?® usually, in the absence of con- 
stitutional restrictions, the legislature may fix the 
situs for the taxation of personal property within 


the jurisdiction of the state,®t both tangible®? and 


a division of land by the line between 
counties, did not apply where the 
land in question was a portion of a 
farm purchased and used for the de- 
velopment of water power. York Ha- 
ven Water, etc., Co.’s Appeal, 62 A. 
97, 212 Pa. 622. (7) As to what is a 
“mansion house” within the meaning 
of statutes see Commonwealth v. 
Knoble, 88 Pa.Super. 562; Quigley v. 
Reiff, 39 Pa.Super. 425; Common- 
wealth y. Wheelock, 13 Pa.Super. 282. 
(8) A village or dwelling lot lying 
partly in one county and partly in an- 
other may be assessed for taxation 
in the county in which the greater 
part in value lies, under Code (1899) 
ce 29 § 2, applicable to “every tract 
of land.” Fleming v. Charnock, 66 S. 
E. 8, 66 W.Va. 50, 18 Ann.Cas. 711. 
[b] In New Jersey early statutes 
providing for the taxation of a farm or 
lot, divided ..by the boundary line be- 
tween taxing districts in the district 
in which the’ occupant resided, were 
frequently construed or applied. See 
Potter v. Orange, 40 A. 647, 62 N.J.Law 
192; Warren Mfg. Co. v. Dalrymple, 
28 A. 671, 56 N.J.Law 449; Stewart v. 
Flummerfelt, 22 A. 119, 53 N.J.Law 
540; State v. Washer, 16 A. 49, 51 
N.J.Law 122 [aff 20 A. 320, 52 N.J.Law 
223]; Compton v. Dally, 47 N.J.Law 
84; State v. Abbott, 42 N.J.Law 111; 
State v. Britton, 42 N.J.Law -103; 
State v. Warford, 37 N.J.Law -397; 
State v. Jewell, 34 N.J.Law 259; State 


Vi -Hay, 31) Nid:Law. - 270. ry States v. 
Reinhardt, 31 N.J.Law 218; State v. 
Hoffman, 30 N.J.Law 346; Merrell 


v. Pohatcong Tp., (Sup.) 28 A. 673. 
[c] Former statute in New York 

constrned or applied see People v. 

Gray, 77 N.E. 1172, 185 N.Y. 196; Te- 

bo v. Brooklyn, 31 N.E. 984, 134 N.Y. 

341;. People v. Wilson, 26 N.E. 454, 

125 N.Y. 3867;—Dorn: vy. Fox, 61, N.Y: 

264 [rev 6 Lans. 162]; Dorn v. Back- 

er, 61 N-Y. 261; People v. Howell, 

94 N.Y.S. 488, 106 App.Div. 140; Gor- 

don v. Becker, 24 N.Y.S. 1018, 71 Hun 

282; People v. Gaylord, 5 N.Y.S. 348, 

52 Hun 335; Chamberlain v. Sherman, 

103 N.Y.S..239, 53 Mise. 474; Saun- 

ders v. Springsteen, 4 Wend. 429. 

[d] Statute not applicable.—Rob- 
son v. Du Bose, 4 S.E. 329, 79 Ga. 721; 
Peo. v.. Gray, 77 N.B..1172, 185 N.Y, 
196; Casterton v. Vienna, 57 N.H. 
622, 163 N.Y. 368; People v. Wilson, 
98 NoY S35 080,).2413  Appibiva as 

85. See supra § 631. 

86. People v. Marens, 116 N.Y.S. 
189, 62 Mise. 317 [aff 118 N.Y.S. 838, 
134 App.Div. 170, aff 90 N.E. 1164, 196 
N.Y. 569]. 

87. Bausman vy. Lancaster County, 
50 Pa. 208. 

88. Cross references: 

Certain personal property connected 
with real property see passim su- 
pra §§ 631-633. 

Personal property of corporations see 
passim infra §§ 649-672. 


Place of taxation as affected by own-' 


ership see passim infra §§ 643,648. 
Situs for taxation as between states 
see Supra §§ 208-223; ~ 
89. Great Southern: Life Ins. Co. 
v. City of Austin, 243 S.W. 778, T12 
Tex. 1 [rev (Civ.App.) 211 S.W. 482]. 
See Union Tank Line Co. v. Day, 79 


intangible,®*® either at the owner’s domicile or where 
xed 


\ 


So. 334, 1438 La. 771 (apparently rec- 
ognizing rule). 

90. Atlantic Coast Line R. Co. v. 
Amos, 115 So. 315, 94 Fla. 588; State 
v. Beardsley, 82. So. 794, 77 Fla. 803. 
See People v: Townsend, 56 Cal. 633 
(apparently recognizing rule). 

91. Colo.—Ames v. People, 56 P. 
656, 26 Colo. 99. : 

Ga.—Morgan County v. Walton 
County, 49 S.E. 776; 121 Ga. 659; Wal- 
ton County v. Morgan County, 48 S.E. 
243, 120 Ga. 548. 

Iowa.—Layman v. Towa Tel. Co., 
99 N.W. 205, 123 Towa 591. 

Kan.—Freedom Township v. Doug- 
las, 160 P: 1147, 99 Kan. 176. 

La.—White Oil Corporation v. Flan- 
agan, 96 So. 675, 153 La. 837. 

Movers v. Severance, 55. Mo. 
378. : 

Nev.—State v. Shaw, 29 P. 321, 21 
Nev. 222. 
ee wakes v. Runyon, 41 N.J.Law 

N.C.—Winston v. Salem, 42 S.E. 889, 
131 N.C. 404. 

Tex.—Great Southern Life Ins. Co. 
v. City of Austin, 243 S.W. 778, 112 
Tex. 1 [rev (Civ.App.) 211 S.W. 482]; 
Missouri, etc., R. Co. v. Shannon, 100 
S.W. 138, 100 Tex. 379, 10 L.R.A.N.S. 
681; State v. Houston & T. C. Ry. Co., 
(Civ.App.) 209 S.W. 820. : 

Wis.—Chicago, etc., R. Co. v. State, 
108 N.W. 557, 128 Wis. 553. 

As violating requirement of equal- 
ity and uniformity see supra § 57. 

92. Walton County v. Morgan 
County, 48 S.E. 2438, 120 Ga. 548; 
Freedom Township v. Douglas, 160 P. 
1147, 99 Kan. 176; White Oil Corpo- 
Bee v. Flanagan, 96 So. 675, 153 La. 

[a] Property without fixed situs.— 
(1) In the absence of constitutional 
restriction, it is within the power 
of the legislature to establish situs 
for assessment and taxation by its 
political subdivisions of property 
within the state, but having no fixed 
situs therein (White Oil Corporation 
v. Flanagan, 96 So. 675, 153 La. 837), 
(2) as, for example, rolling stock used 
on railroads (White Oil Corporation 
v. Flanagan, supra; Gulf Refining Co. 
v. Tillinghast, 94 So. 418, 152 La. 847 
Loverr Constantin Refining Co. v. Day, 
85 So. 6138, 147 La. 623]. See Union 
Tank Line Co. v. Day, 79 So. 334, 143 
La. 771 [recognizing rule]). (3) The 
state’s allocation to state purposes 
only of the 25-mill tax levied by Act 
No. 109 (Extra Sess. 1921) § 5, on 
rolling stock of nonresident and non- 
domiciled owners, enacted pursuant 
to Const. (1921) art 10 § 16 is permis- 
sible though taxes on other rolling 
stock are assessed and used locally. 
Unions Tank \CarsCoztvyasDa yank 0dieSo: 
581, 156 La. 1071. (4) Rolling stock 
of railroad company see infra § 664. 
(5) As to place of taxation of rolling 
oa of foreign corporation see infra 

93. U.S.—Rogers yv. Hennepin 
County, 36 S.Ct. 265, 240 U.S. 184, 60 
Bea: 094 [aff 145 N.W. 112, 124 Minn. 

Ga.—Walton County v. Morgan 
County, 48 S.B. 243, 120 Ga. 548. 

Tll.——Illinois Cent. R. Co. v. Carr, 
134 N.E. 138, 302 Ill. 172; First Nat. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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the property itself is situated,®* and also may invest 
executive officers with authority to determine the 
place for the listing of personal property as between 
different counties or different places in the same 
While, where there is a constitutional 
provision fixing the situs of personal property for 
purposes of taxation, the legislature may not fix 
a different situs,°® and it has been held that a con- 
stitutional provision that all persons in the state, 
or doing business herein, shall be subject to taxa- 
tion on the personal property owned or used by 
them within the territorial limits of the authority 
levying the tax requires the taxation of personal 
property where it is situated regardless of the res- 


county.?* 


Bank v. Smith, 65 Ill. 44. 
Kan.—Freedom Township v. Doug- 
las, 160 P. 1147, 99 Kan. 176. 
Tex.—Great Southern Life Ins. Co. 
v. City of Austin, 243 S.W. 778, 112 
Tex. 1 [rev (Civ.App.) 211 S.W. 4827. 
A [a] Seat in chamber of commerce. 
—A state may fix the situs for taxa- 
tion of memberships in a chamber of 
commerce at the place in’the state at 
which the exchange is located, re- 
gardless of the residence of the own- 
er. Rogers v. Hennepin County, 36 
S.Ct. 265, 240 U.S. 184, 60 L.Ed. 594 
[aff 145 N.W. 112, 124 Minn. 539]. 
94. Hall v. Fayetteville, 20 S5.E. 373, 
115 N.C. 281; Great Southern Life 
Ins. Co. v. City of Austin, 243 S.W. 
778, 112 Tex. 1 [rev (Civ.App.) 211 S. 
Ww. And see cases supra notes 


State v. Hynes, 84 N.W. 636, 82 
Minn. 34; Clarke v. Stearns County, 
69 N.W. 25, 66 Minn. 304. 

[a] Statute as to listing between 
different places in same county ap- 
plied.—Diemer & Guilfoil v. Grant 
County, 107 N.W. 216, 76 Neb. 78. 

96. McLane v. Judges of Appeal 
Tax Court of Baltimore City, 143 A. 
656, 156 Md. 133; Baltimore v. Alle- 
gany County, 57 A. 632, 99 Md. 1. 

97. Utah-Idaho Sugar Co. v. Salt 
Lake County, 210 P. 106, 60 Utah 491, 
27 A.L.R. 874; Murdock vy. Murdock, 
113 P..330, 38 Utah 373. 
Construction.—The word 
as used in the constitution- 
al provision (Const. art 13 § 10), does 
not mean that the property was own- 
ed where the owner thereof neces- 
sarily resides, but that personal prop- 
erty must be considered according to 
the legislative construction of the 
term to be “owned” where it is situ- 
ated. Murdock v. Murdock, 113 P. 
330, 38 Utah 373. 

[b] If so-called intangible proper- 
ty, consisting of good will, earning 
capacity, productiveness of property, 
etce., might be regarded as taxable sep- 
arately, and independently and apart 
from the tangible property out of 
which it arises, it must, under such 
constitutional prevision, be taxed at 
the place where it is used in connec- 
tion with the tangible property. 
Utah-Idaho Sugar Co. v. Salt Lake 
County, 210 P. 106, 60 Utah 491, 27 
A.L.R. 874. 

98. San Francisco v. Lux, 2 P. 254, 
64 Cal. 481. 

99. Great Southern Life Ins. Co. v. 
City of Austin, 243 S.W. 778, 112 Tex. 
1 [rev (Civ.App.) 211 S.W. 482]. 
Compare Galveston v. J. M. Guffey 
Petroleum Co., 113 S.W. 585, 51 Tex. 
Civ.App. 642 (holding that, under the 
Texas constitution where property is 
physical in character and of a nature 
that can acquire an actual situs, it 
must be taxed iff the county where 
actually situated or located). 

[a] Declaration of common-law 
rule.—Such constitutional provision 
merely declares the common-law rule 
in regard to situs. Great Southern 
Life, Ins. Co.. v. City of Austin, 243 
S.W. 778, 112 Tex. 1 [rev (Civ.App.) 
211 S.W. 482]. 

1. Fla.—Harkness v. Seaboard Air 
Line Ry., 128 So. 264, 99 Fla. 1027; 
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accordance with 


place where the 


Atlantic Coast Line R. Co. v. Amos, 
115 So, 315, 94 Fla. 588. 

Ga.—Morgan County v. Walton 
County, 49 S.E. 776, 121 Ga. 659; Wal- 
ton County v. Morgan County, 48 S. 
E. 2438, 120 Ga. 548. 

Ill.— People v. Culver, 136 N.E. 682, 
304 Ill. 566; Board of Education of 
Glen Ellyn Tp. High School Dist. No. 
87 v. Boger, 125 N.E. 768, 291 Ill. 191; 
Sangamon and Morgan R. Co. v. Coun- 
ty_ of Morgan, 14 Ill. 1638. 

Ky.—Ayer, etc., Tie Co. v. Keown, 
98 Sow. 588, 122 Ky. 580, 29 Ky.L. 
110, 400. 

La.—Gulf Refining Co. v. Tilling- 
hast, 94 So. 418, 152 La. 847, 

Mo.—State ex rel. Kelly v. Shep- 
herd, 117 S.W. 1169, 218 Mo. 656, 1381 
Am.S.R. 568; De Arman v. Williams, 
5 S.W. 904, 93 Mo. 158; State ex rel. 
White v. Timbrook’s Estate, 129 S.W. 
1068, 145 Mo.App. 368; Corn v. Cam- 
eron, 19 Mo.App. 573. 

Neb.—Nye-Schneider-Fowler Co. v. 
eee County, 156 N.W. 773, 99 Neb. 


N.C.—Barber v. Town of Benson, 
158 S.E. 245, 200 N.C. 683; Hall v. City 
of Fayetteville, 20 S.E. 373, 115 N.C. 
281; Green v. Allen, 44 N.C. 228. 
Okl.—Travis v. Dickey, 222 P. 527, 
96 Okl. 256. 

Tex.—Great Southern Life Ins. Co. 
v. City of Austin, 2438 SW. 778, 112 
Tex. 1 [rev (Civ.App.) 211 S.W. 482]; 
City of Galveston v. Haden, (Civ. 
App.) 214 S.W. 766. 

Wash.—Suburban Transp. System 
v. King County, 295 P. 124, 160 Wash. 
364. See Bellefonte v. Spring Tp., 5 
Pa.L.J. 14; Denny v. Sumner Coun- 
ty, 184 S.W. 14, 1384 Tenn. 468, L.R.A: 
1917A 285. 

[a] Presumption is that, in the ab- 
sence of statutory regulation, the si- 
tus of personal property is at the 
domicile of the owner. State ex rel. 
White v. Timbrook’s Estate, 129 S.W. 
1068, 145 Mo.App. 368; Corn v. City 
of Cameron, 19 Mo.App. 573. 

“Domicile” and “residence” com- 
pared and distinguished see supra § 


623. 

2. Wren v. Boske, 72 S.W. 279, 24 
Ky.L, 1780; Gulf Refining Co. v. Til- 
linghast, 94 So. 418, 152 La. 847; Tra- 
vis v. Dickey, 222 P. 527, 96 OkKl. 256; 
Great Southern Life Ins. Co. v. City 
of Austin, 243 S.W. 778, 112 Tex. 1 
[rev (Civ.App.) 211 S.W. 482]. 

[a] Movabie property permanent- 
ly located, but constantly moving, 
within the state, should be assessed 
at the domicile of the owner, unless 
some other rule be prescribed by 
statute. Gulf Refining Co. v. Til- 
linghast, 94 So. 418, 152 La. 847. 

3. Cal.—San Francisco v. Lux, 2 

PR. 254, 64 Cal. 481. 

Ill.—Illinois Cent. R. Co. v. Carr, 
134 N.E. 138, 302 Ill. 172. 

Kan.—Johnson v. Woodburn, 215 
P. 275, 118 Kan. 505, 216 P. 827, 114 
Kan. 66; Freedom Township v. Doug- 
las, 160 P. 1147, 99 Kan. 176. 

Or.—Johnson v. Oregon City, 2 Or. 
327. 

Tex.—Great Southern Life Ins. Co. 
v. City of Austin, 243 S.W. 778, 112 
Tex. 1 [rev (Civ.App.) 211 S.W. 482]. 

Va.—Rixey’s Ex’rs v.  Common- 
wealth, 99 S.H. 578, 101 S.H. 404, 125 
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idence of the owner,®” it has also been held that # 
constitutional provision that all property shall be 
assessed or taxed in the county where it is situ- 
ated does not define or determine the situs of any 
property for purposes of taxation®® other than ir 


the usual rules governing situs.?® 


In the absence of statutory or constitutional provi- 
sions to the contrary, usually personal property,* 
both tangible? and intangible,* has its situs for 
taxation at the place of domicile or residence of the 
owner, or of which he is an inhabitant,* and not 
elsewhere,® and effect is given to valid statutory 
provisions for the taxation of such property at the 


owner resides,® or of which he is 


Va. 337 [cert gr sub nom. Virginia 
Trust Co. v. Virginia, 41 S.Ct. 320 and’ 
error dism 41 S.Ct. 322, 255 U.S. 561, 
65 L.Ed. 786]; Taylor v. Common- 
wealth, 98 S.E. 5, 124 Va, 445; Loyd’s, 
Executorial Trustees v. City of. 
Lynchburg, 75 S.M, 233, 113 Va. 627: 

4 Crocker v. City of Malden, 118 
N.E. 527, 229 Mass. 313. 

“Domicile,” “residence,” and “in- 
habitancy” compared and distinguish- 
ed see supra § 623. 

Niles, 35. Cal. 


Sane Cal.—People vy. 
Ill—People v. Culver, 136 N.E. 682, 
3804 Ill. 566. 

Kan.—Johnson vy. Woodburn, 215 P. 
ae 113 Kan. 505, 216 P. 827, 114 Kan. 


Ky.—Wren vy. Boske, 72 S.W. 279) 
24 Ky.L. 1780. 

Me.—Ham v. Sawyer, 38 Me. 37. 

Mass.—Preston Vv. Boston, 
Pick,_7. 
Pare v. Cameron, 19 Mo.App. 
71 tate v. Charleston, 29 S.C.L. 
Ana See cases supra notes 1-4. 
[a] Tangible property.—(1) Rule 


1z 


applies to tangible property (People 


v. Niles, 35 Cal. 282; People v. Culver; 
136 N.E. 682, 304 Ill. 566; State v- 
Charleston, 29 S.C.lL. 719), (2) even 
though the property itself is in anoth~ 
er taxing district in which an attempt 
to tax is made (People vy. Culver, su- 


ra). 

[b] Intangible property.—Rule ap- 
plies to intangible property. Johnson 
v. Woodburn, 215 P. 275, 118 Kan. 565, 
216 P. 827, 114 Kan. 66. 

6. Ark.—Smith yv. Union County, 
11 S.W.(2d) 455, 178 Ark. 540. 

Ga.—Ruff vy. State, 86 S.E. 784, if 
Ga.App. 337. - 

Ill.— People vy. Culver, 136 N:E. 682, 
304 Ill. 566; People v. Scheifley, 9¢ 
N.E. 890, 252 Ill. 486; King v. Mc- 
Drew, 31 Ill. 418. 

Mo.—State v. McCausland, 55 S.w. 
218, 154 Mo. 185; State ex rel. White 
v. Timbrook’s Estate, 129.S.W. 1068, 
145 Mo.App. 368. 

N.J.—Shillingsburg v. Ridgway, 54 
A. 531, 69 N.J.Law 113. 

N.Y.—People vy. O’Donnel, 75 N.E. 
540, 183 N.Y. 9; Wilcox v. Rochester,, 
29 N.E. 99, 129 N.Y. 247; McMahon v. 
Palmer, 6 N.E. 400, 102 N.Y. 176, 55 
Am.R. 796; Boardman y. Tompkins 
County, 85 N.Y. 359 [rev 22 Hun 
231]; Mygatt v. Washburn, 15 N.Y. 
316; People ex rel. McGruer v. Din-- 
neen, 148 N.Y.S. 21, 85 Mise. 128. See 
Dorwin vy. Strickland, 57 N.Y. 492 (ap- 
parently recognizing rule). 

N.C.—Ransom v. Board of Com’rs: 
of Town of Weldon, 139 S.E. 232, 194 
N.C. 237. 

Tenn.—Brown vy. Greer, 3 Head 695. 

Tex.—Great Southern Life Ins. Co. 
v. City of Austin, 243 S.W. 778, 112: 
Tex. 1 [rev (Civ.App.) 211 S.W. 482].. 

Vt.—Blood v. Sayre, 17 Vt. 609. ° . 

Can.—Matter of Ashworth,. 7, Can. 
rane 47; In re Cartwright, 6 Can.L.J. 
189. 

See Clarke v. Stearns County, 50 N. 
W. 615, 47 Minn. 552; Nye-Sehneider- 
Fowler Co. vy. Boone County, 156 N. 
W. 773, 99 Neb. 383 (both recognizing 
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an inhabitant,? by denying taxability in a taxing 
district in which the property in question might be 
treated as located apart from the owner’s place of 
The presumption, in 
the absence of statute, that the situs of personal 
‘property for taxation purposes is at the domicile 
of the owner will, however, it has been stated, give 
way where it appears that the property has an ac- 
tual situs apart from his domicile,® and it has been 
held or recognized that tangible1° and intangible*? 
property may have a situs separate and apart from 
the domicile or residence of the owner, provided, 


residence or of inhabitancy.® 


rule). 

{a] Intangible personal property 
was properly listed for taxation in the 
county of the owner’s residence, un- 
der Comp. St. § 7912, although such 
owner was domiciled in another coun- 
ty. Ransom v. Board of Com’rs of 
Town of Weldon, 139 S.E. 232, 194 N. 
CH237. 

[b] At residence or place. of busi- 
ness.—Under a statute providing for 
assessment where the owner of per- 
sonal property has his place of busi- 
ness, and, if he has no place of busi- 
ness, then at his place of residence, 
personal property is not subject to 
taxation in a place where a person has 
neither a place of business nor a res- 
idence.\ In re Cartwright, 6 Can.L.J. 
189. 

[c] Statute construed.—The ex- 
ceptions referred to in Revenue Act 
§ 7, providing that personal proper- 
ty, except such as is otherwise re- 
quired to be listed and assessed, shall 
be listed and assessed where the own- 
er resides, include cases where the 
owner is a nonresident, or has listed 
property in the taxing district where 
it was assessed, although living in an- 
other taxing district, and cases with- 
in express statutory exceptions. Peo- 
ple v. Culver, 136 N.E. 682, 304 Ill. 
566. 

[d] As between boroughs of city. 
—Under Tax L. § 8 (L. [1896] ¢ 908) 
and under provisions of the Greater 
New York Charter (L. [1901] c 466 §§ 
884-1054), an individual resident of 
the city of New York, could be prep- 
erly assessed for personalty only in 
the borough in which he resides. Peo- 
ple v. O’Donnel, 75 N.E. 540, 183 N.Y. 
9; People v. O’Donnell, 96 N.Y.S. 
297. 
_% Norway v. Willis, 72 A. 733, 105 
Me. 54; Sullivan v. Town of Ashfield, 
116 N.E. 565, 227 Mass. 24. 

8. Ill.—People v. Culver, 136 N.H. 
682, 304 Ill. 566. 

Me.—Norway v. Willis, 72 A. 733, 
105 Me. 54. ; 

Mass.—Sullivan v. Town of Ashfield, 
116 N.E. 565, 227 Mass. 24; Prince v. 
City of Boston, 79 N.H. 741, 193 Mass. 
545. 

N.J.—State v. Bishop, 34 N.J.Law 
45 


Tenn.—Brown vy. Greer, 3 Head. 695. 
Vt.—Blood vy. Sayre, 17 Vt. 609. 
[a] Tangible property.—People v. 
Culver, 136 N.E. 682, 304 Ill. 566; King 
v. McDrew, 81 Ill. 418; Norway v. 
Willis, 72 A. 733, 105 Me. 54; Sulli- 
van v. Town of Ashfield, 116 N.E. 565, 
227 Mass. 24; Blood v. Sayre, 17 Vt. 
609. 

9. State ex rel. White v. Tim- 
brook’s Estate, 129 S.W. 1068, 145 Mo. 
App. 368; Corn v. City of Cameron, 
19 Mo.App. 573. 

10. Trammell v. Connor,-8 So. 495, 
91 Ala. 398; Barnes v. Woodbury, 17 
Nev. 383; State v. Runyon, 41 _N.J. 
Law 98; State v. Falkinbridge, 15 N. 
J.Law 320; Great Southern Life Ins. 
Co. v. City of Austin, 243 S.W. 778, 
112 Tex. 1 [rev (Civ.App.) 211 S.w. 
482]. See Cantwell v. Suttles, (Tex. 
Civ.App.) 196 S.W. 656 (personal 
property is subject to taxation in 
county or district where situated). 
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{a] In Souisiana (1) movables 
brought from another state into the 
state after January 1 of the current 
tax year were assessable in the par- 
ish or district of their location (Ham- 
mond Lumber Co. v. Smart, 57 So. 277, 
129 La. 945, 38 L.R.A.N.S. 856), (2) 
and a like rule applied to movables 
brought from one taxing district to 
another in the state, provided they 
had not been assessed in the former 
(Hammond Lumber Co. v. Smart, su- 


pra). 

ll. State v. Lord, 161 N.W. 516, 
136 Minn. 260; State v. Runyon, 41 
N.J.Law 98; Great Southern Life Ins. 
Co. v. City of Austin, 243 S.W. 778, 


pra 1 [rev (Civ.App.) 211 S.W. 


[a] Seat in chamber of commerce. 
—Memberships in Minneapolis cham- 
ber of commerce, the rights and privi- 
leges of which give them a value in 
excess of the chamber’s’ tangible 
property, being exercisable there 
alone, have a situs there for purpose 
of taxing such excess, regardless of 
the residence of the owner. State v. 
Lord, 161 N.W. 516, 136 Minn. 260. 

12. Trammell v. Connor, 8 So. 495, 
91 Ala. 398; Barnes y. Woodbury, 30 
P. .1068, 17 Nev. 383. 

13. - Fairbanks v. Independent Meat 
Market, 4 Alaska 147; Illinois Cent. 


Bae: v. Carr, 134 N.E. 138, 302 Ill. 
14, Hartland v. Church, 47 Me. 
169; Nye-Schneider-Fowler Co. v. 


Pre County, 156 N.W. 773, 99 Neb. 


15. Ala—-Trammell y. Connor, 8 
So. 495, 91 Ala. 398. 
Ark.—Beal-Doyle Dry Goods Co. 
Beller, 150 S.W. 1033, 105 Ark. 370. 
Cal.—People vy. Niles, 35 Cal. 282. 
Ill.—People v. Scheifley, 96 N.E. 
890, 252 Ill. 486; Mills v. Thornton, 
26 Ill. 300, 79 Am.D. 377. 
ps eae ha v Madison, 21 Ind. 
PO eae eg v. Hastings, 4 Greene 
Ky.—City of Paris v. Burley To- 
paegs Society, 157 S.W. 705, 154 Ky. 
Mass.—Boston & M. R. R. v. Town 
VE Pmtpeiacae 160 N.E. 419, 262. Mass. 


Vv. 


N.J.—Mayer v. Jersey City, 40 A. 
281, 61 N.J.Law 478; State v. Cham- 
bersburg, 37 N.J.Law 258. See Shill 
ingsburg v. Ridgway, 54 A. 531, 69 N.* 
J.Law 113 (construing statute). 

Okl.—Standard Paving Co. v. Coun- 
ty Board of Equalization of Beckham 
County, 273 P. 201, 185 Okl. 15. 

Wash.—Town of Uniontown vy. 
Klemgard, 224 P. 610, 129 Wash. 144; 
Northwestern Lumber Co. y. Cheha- 
lis County, 64 P. 787, 24 Wash. 626. 

[a] Property connected with farm. 
—(1) Under a statute providing that, 
when the owner of personalty con- 
nected with a farm does not reside 
thereon, the same must be assessed 
in the district where the farm is sit- 
uated, the fact that different tracts 
of land owned by the same person are 
managed as parts of one system for 
farm purposes does not make the 
tracts a single “farm.” People v. 
Scheifley, 96 N.E. 890, 252 Ill. 486. 


[§ 635 


in the case of tangible property, there is some de- 
gree of permanency of location;” and there have 
been expressions in broad terms to the effect that 
the actual situs of personal property having a visi- 
ble and tangible existence will determine the dis- 
trict in which it may be taxed.+? 
tory provisions authorizing the taxation of personal 
property at the place where it is located or physi- 
cally present are given effectt+ in respect both of 
tangible’® and intangiblet® property, even though 
such place is not the place of the owner’s domicile, 
residence, or inhabitancy,’’ and, ordinarily, under 


So valid statu- 


(2) Within the meaning of Reming- 
ton Comp. St. § 1134, personal proper- 
ty may be said to be “connected with 
a farm” only when it is on the farm 
or temporarily stored elsewhere with 
the purpose of returning it to the 
farm for use thereon. Town of Un- 
iontown v. Klemgard, 224 P. 610, 129 
Wash. 144. (3) It was held that 
wheat stored in a warehouse for pur- 
poses of sale was not “connected with 
a farm” within the meaning of such 
statute. Town of Uniontown vy. 
Klemgard, supra. 

[b] “Doing business in more than 
one county.”—Within the meaning of 
Comp. St. (1921) § 9625, providing 
for the taxation, where located, of 
property of a person “doing business 
in more than one county,’ the term 
implies continuity of conduct in that 
respect. Standard Paving Co. v. 
County Board of Equalization of 
Beckham County, 273 P. 201, 135 Oki. 


1b. ‘ 

[ce] Other illustrations.—(1) Un- 
der St. § 4025, relating to the taxa- 
bility of tangible personal property, 
tobacco for which a tax had not been 
paid by the growers, but delivered to 
the warehouses of a selling corpora- 
tion actually located in a certain tax- 
ing district, was taxable there. City 
of Paris v. Burley Tobacco Society, 
157 S.W. 705, 154 Ky. 320. (2) Wheat 
stored in a warehouse for purposes 
of sale was taxable in the taxing dis- 
trict where stored, in view of Rem- 
ington Comp. St. §§ 11097, 11109, 
11131, 11134 and related statutory 
provisions. Town of Uniontown v. 
Klemgard, 224 P. 610, 129 Wash. 144. 
(3) Machinery used in supplying or 
distributing water was taxable local- 
ly, whoever might be its owner, under 
Gen. L. c 59 § 18 cl 2, as amended by 
St. (1924) ¢ 321 § 2. Boston & M. R. 
R. v. Town of Billerica, 160 N.E. 419, 
262 Mass. 439. 

16. Town of McGregor y. McGreg- 
or Branch State Bank; 12 Iowa 79; 
Nye-Schneider-Fowler Co. v. Boone 
County, 156 N.W. 773, 99 Neb. 383. 

17. Ala.—Trammell v. Connor, 8 
So. 495, 91 Ala. 398. 

Ark.—Beal-Doyle Dry Goods Co. v. 
Beller, 150 S.W. 1088, 105 Ark. 370. 

Cal.—People v. Niles, 35 Cal. 282. 

Ill.—People y. Scheifley, 96 N.B. 890, 
252 Ill. 486; Mills v. Thornton, 26 111. 
300, 79 Am.D. 377. 
ee FOR Vv. 21 Ind. 

Iowa.—Town of McGregor v. Me- 
Gregor State Bank, 12 Iowa 79; Lemp 
v. Hastings, 4 Greene 448. 

i v. Church, 47 Me. 
- Neb.—Nye-Schneider-Fowler Co. vy. 
gets County, 156 N.W. 773, 99 Neb. 

N.J.—State v. Chambersburg, 37 N. 
J.Law 258. fi z: 

[a]. Property connected with farm. 
—Under a statute providing that, 
when the owner of personal property 
connected with a farm does not re- 
Side on such farm, Such property shall 
be listed in the town or district in 
which the farm is located, tangible 
personal property used on a farm in 
a taxing district other than that in 
which the owner resided was taxable 


Madison, 


For later cases, developments and changes in the law see Annotations, same title and section number, 


In) ee 


; 
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§§ 635-636] 

such a statute the property is not taxable in the 
district in which the owner resides if the property 
1s not actually located in such district.1§ 

Taxing districts or units included in statute. A 
statute creating constructive situs of personal prop- 
erty for local taxation by specified local taxing units 
should not, by construction, be extended to include 
other taxing units not named in the statute.?® 

State and local taxes. If the proper situs for 
taxation of intangible personal property is in a 
certain district and county, it is lable for local, as 
well as state, taxation at that situs.?° 

Effect of payment in wrong taxing district. The 
fact that a tax on personal property has been paid 
in the wrong taxing district or unit does not prevent 
taxation in a taxing district or unit in which such 
property has a situs for purposes of taxation.?1 

When residence or situs fixed.2* It has been 
broadly asserted that the domicile at the time of 
making the assessment determines the place of tax- 
ation of property taxable at the place of domicile 
of the owner,?* and certain statutes have fixed tax- 
ability as of the place of residence when the assess- 
ment is made.?* A like rule ordinarily applies in 
respect of the location of property at such time if 
it is taxable where it has a situs of its own,?> but 
the legislature may fix the time as of which property 
shall acquire a taxabie situs in a taxing district,?® 
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and valid statutes in this regard are given effect,?? 
even though certain property may escape taxation.?® 

[§ 636] b. Domestic Animals.29 In accordance 
with the rule sometimes recognized in respect of 
tangible personal property generally,?° it has been 
held or recognized that cattle and other domestic 
animals may have a taxable situs where they are 
actually located or belong*! apart from the domicile 
or residence of the owner.’? So, even in the ab- 
sence of a specific statutory provision as to situs, 
it has been held that cattle kept in a certain place 
apart from the place of the owner’s domicile are 
not taxable at such domicile,?* and the right of a 
county in which the owner does not reside to tax 
live stock which has never been within the terri- 
torial boundaries of such county has been denied,*# 
notwithstanding a statutory provision purporting to 
confer such right.*° In many jurisdictions the ques- 
tion as to the situs of cattle and other’ domestic 
animals is governed by statutes which have the ef- 
fect of giving such animals a situs not necessarily 
fixed by the residence or domicile of the owner,?® 
and, subject, of course, to any limitation contained 
in the statute,>’ valid statutes in this regard are 
given effect,?® as, for example, statutes fixing the 
place of taxation in the taxing district or unit where 
the animals are kept,?® or where the farm, with 
which live stock is connected and on which the own- 


in the district where the farm was lo- 
eated. People. v. Scheifley, 96 N.E. 
890, 252 Ill. 486. 

18. Lemp v. Hastings, 4 Greene 
(lowa) 448; State v. Chambersburg, 
37 N.J.Law 258; Northwestern Lum- 
ber Co. vy. Chehalis County, 64 P. 787, 
24 Wash. 626. And see cases supra 
notes 14-17. 

{a] Tangible property.—Lemp v. 
Hastings, 4 Greene (Iowa) 448; 
Northwestern Lumber Co. y. Chehalis 
County, 64 P. 787, 24 Wash. 626. 

19. Atlantic Coast R. Co. v. Amos, 
115 So. 315, 94 Fla. 588. 

20. Rixey’s Ex’rs v. Common- 
wealth, 99 S.E. 573, 101 S.H. 404, 125 
Va. 337 [cert gr sub nom. Virginia 
Trust Co. v. Commonwealth of Vir- 
ginia, 41 S.Ct. 320, and error dism 41 
S.Ct. 322, 255 U.S. 561, 65 L.Ed. 786]. 

21. Ala.—Trammell y. Connor, 8 
So. 495, 91 Ala. 398. 

Ark.—Bea!-Doyie Dry Goods Co. v. 
Beller, 150 S.W. 1033, 105 Ark. 370. 

Cal.—People v. Holladay, 25 Cal. 
DONE 

S.D.—Meade County v. Hoehn, 81 
N.W. 887, 12 S.D. 4388. 

Tex.—Nolan vy. San Antonio Ranch 
Co., 16 S.W. 1064, 81 Tex. 315; City 
of Austin v. Great Southern Life Ins. 
Co., (Civ.App.) 211 S.W. 482 [rev on 
other grounds 243 S.W. 778, 112 Tex. 
1 


100. Time when liability for tax 
attaches in general see supra § 126. 

23. State v. McCausland, 55 S.W. 
218, 154 Mo. 185. See Hunt v. Mc- 
Fadgen, 20 Ark. 277; Lyman y. Fiske, 
17 Pick. (Mass.) 231 (taxability de- 
pendent on whether owner was an in- 
habitant of taxing district when tax- 
es were levied). Fr 

24. See statutory provisions. 

[a] When assessment is made 
within meaning of such a statute see 
Mygatt v. Washburn, 15 Nuys, 3h6. 

25. State v. McCausland, 55 S.W. 
218, 154 Mo. 185. — + 

26. Boyd v. Wiggins, 54 P. 411, 7 
Okl. 85. 2 

27. Pueblo County v. Wilson, 24 P. 
563, 15 Colo. 90; Godfrey v. Wright, 
56 P. 1051, 8 Okl. 151; Boyd v. Wig- 
gins, 54 P. 411, 7 Okl. 85. 

[a] Statute fixing residence as of 
specified date construed and applied. 
—Peo. yv. Feitner, 82 N.Y.S. 258, 40 


-Misc. 368. 


28. Godfrey v. Wright, 56 P. 1051, 


8 Okl. 151. 

23. Situs as between states see su- 
pra § 225. 

80. See supra § 635. 

31. People v. Holladay, 25 Cal. 300° 
Barnes vy. Woodbury, 30 P. 1068, 17 
Nev. 383. 

[a] Removal and two  assess- 
ments.—Of two assessments of taxes 
on cattle in different counties, in 
consequence of their removal from 
one into the other, that which is first 
made was alone valid if the property 
was, when such first assessment was 
made, within the taxing district 
where such assessment was made. 
People v. Holladay, 25 Cal. 300. 

32. State v. Falkinburge, 15 N.J. 
Law 320. : 

33. Fairbanks v. Market, 4 Alaska 


34, People v. Townsend, 56 Cal. 


35. People v. Townsend, supra. 
36. See statutory provisions. 
» See case infra this note. 
[a] Particular limitation.—Under 
a statute providing that animals shall 
be listed ‘“‘where usually kept,” which 
contained a proviso that “if the own- 
er of such animals lives outside of the 
limits of a city, such property shall 
be taxed in the township where the 
owner resides,’ where the owner of 
the animals resided in a certain coun- 
ty outside any city, the property was 
taxable where he resided. McCand- 
less v. Carlisle, 4 P. 623, 32 Kan. 365. 
38. See cases infra notes 39, 40. 
{a] In South Dakota the proviso 
of Pol. Code § 2059 that, where the 
owner of live stock resides in a coun- 
ty other than where it usually ranges 
and has established a ranch in the 
county where it ranges, at which the 
general operation of herding and feed- 
ing the stock is conducted, and the 
herder or foreman ordinarily has 
headquarters, and at which the stock 
is ordinarily rendezvoused, it shall be 
listed and assessed in the county 
where such ranch is situated (1) con- 
templated the taxation of live stock 
at such place as might be considered 
its home (Morse v. Stanley County, 
128 N.W: 153, 26 S.D=-813), (2). and 
under such proviso each separate 
“ranch” for live stock was the situs 
for the taxation of the stock thereon, 
although it was owned and controlled 
by one residing in another county 
(Morse v. Stanley County, supra). 


(3) Under Pol, Code § 2066, permit- 
ting live stock to be assessed at any 
time in the county in which ‘it is 
found ranging, during the months of 
June to November of each year, in- 
clusive, providing it has not already 
been assessed in another organized 
county the same year, even if horses 
were properly assessable in a cer- 
tain county, if they had not been as-. 
sessed there, and were found ranging 
in another county after June 1, the 
assessor of such other county could 
assess them. Morse v. Stanley Coun- 
ty, supra. 

39. Pueblo County v. Wilson, 24 P. 
568, 15 Colo. 90; Metcalf v. Fisher, 31 
Perna. 2 ColocA pp. $30. Sree ve 
Mason; 30..P.: 170; 048 “Kan>. 586. 
Graham v. Chautauqua County, 2°'P. 
549, 31 Kan. 473; Delatour v. Smith, - 
218 N.W. 731, 116 Neb. 695; Jandt v. 
Bean County, 102 N.W. 763, 73 Neb. 


{a] Live stock not connected with 
farm.—(1) Steers driven into county 
adjoining that in which the owner re- 
sided and had a stock ranch, for feed- 
ing, were not “connected with the 
farm of the owner,’ but were taxable 
in the county in which they were be- 
ing fed April 1, under Comp.’ St. 
(1922) § 5917. Delatour v. Smith, 218 
N.W. 731, 116 Neb. 695. (2) Horses in 
herds and not,.connected with a farm, 
which on the first of April were kept 
in a certain county under agistment 
contracts, were taxable in such coun- 
ty under Comp..St. (1901) ¢.77 art 1 § 
10 (Jandt v. Sioux County, 102 N.W. 
763, 738 Neb. 381) (3) and not in a 
county into which they were removed 
after such date (Jandt v. Sioux Coun- 
ty, supra); (4) and the fact that a 
tax was improperly levied in the lat- 
ter county did not relieve from taxa- 
tion in the county where the horses 
were properly taxable (Jandt v. Sioux 
County, supra). 

[b] Statute providing that live 
stock running at large and not being 
worked shall be assessed in the coun- 
ty in which it is being herded and 
kept on a certain date construed or 
applied see Pueblo County v. Wilson, 
24 P. 563, 15 Colo. 90; Metcalf v. Fish- 
er, 81. P. 175, 2.Colo.App. 375. 

{c] Former statute in Massachu- 
setts as to animals kept where owner 
did not reside construed and applied 
see Sullivan v. Inhabitants of Town 
of Ashfield, 116 N.H. 565, 227 Mass. 
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er does not reside, is situated.*° 


resides. *#4 


tion of cattle.4® 


place of keeping, 


24; Pierce v. Eddy, 26 N.E. 99, 100, 
152 Mass. 594. 

40. People v. Caldwell, 32 N.E. 691, 
142 Ill. 434; Porter v. Yakima Coun- 
ty, 137 P. 466, 77 Wash. 299. 

[a] Statute construed.—(1) “The 
meaning to be ascribed to this word 
{farm] is that, where live stock has 
a home at a farm and the owner does 
not reside there, it shall be assessed 
in its home county.” Porter v. Yaki- 
ma County, 137 P. 466, 467, 77 Wash. 
299. (2) “The word ‘farm,’ when con- 
strued with reference to its context 
in our statute and so as to effectuate 
the manifest intention of the lawmak- 
ers, must be held to embrace a farm 
devoted exclusively to the breeding of 
stock.” Porter v. Yakima County, su- 
pra. (3) “Where. a tract of land, 
whether large or small, lying wholly 
“within a Single county, is used as a 
unit for the breeding, rearing, and 
feeding of stock, and the stock are 
there kept during the larger part of 
the year the tract is a farm 
and the stock ‘is ‘connected with a 
farm,’ within the meaning of the stat- 


ute.” Porter v. Yakima County, su- 
pra. 
41. See cases infra this note; and 


motes 42-44. 

{a] Particular statutes.—(1) Stat- 
ute authorizing county authorities to 
list personal property as between dif- 
ferent places in county has been ap- 
plied (Diemer & QGuilfoil v. Grant 
County, 107 N.W. 216, 76 Neb. 78); 
(2) as has also a statute fixing the 
time as of which property shall ac- 
quire a taxable situs (Godfrey v. 
Wright, 56 P. 1051, 8 Okl. 151; Boyd 
v. Wiggins, 54 P. 411, 7 Okl. 85): (3) 
‘Sheep which were brought into a 
eounty for grazing purposes, and 
which remained in, the county 
throughout the grazing season, were 
“located” in the county within the 
meaning of Comp. L. § 7250, as to 
property brought into the state after 
a specified date. Boyer Bros. v. Board 
of Com’rs of Routt County, 288 P. 


408, 87 Colo. 275. 

42. Holcomb vy. Keliher, 59 N.W. 
227, 5 S.D. 438; Clampitt v. Johnson, 
42 S.W. 866, 17 Tex.Civ.App. 281. 

43. Rosasco, v. Tuolumne County, 
77 P. 148, 143 Cal. 430; State v. Shaw, 
29 P. 321, 21 Nev. 222. 

[a] Temporarily grazing or run- 
ning in another district.—(1) Fact 
that some of the herd of cattle in- 
volved ran or grazed in counties oth- 
er than that in which they were 
usually reared and kent did not pre- 
vent the application of the rule. 
State v. Shaw, 29 P. 321, 21 Nev. 222. 
(2) Fact that on the assessment date 
cattle were grazing temporarily in 
a county other than that in which 
they were permanently reared and 


Statutes applicable 
generally to personal property have been applied in 
determining the place of taxation of live 
and a statutory provision for the taxation of per- 
sonal property where it is situated has been ap- 
plied*? in holding that grazing cattle are taxable 
where they are permanently or usually reared and 
kept,** as has also a statute providing for the as- 
Sessment in the taxing district where the owner 
Likewise a constitutional provision that 
all persons shall be subject to taxation on personal 
property owned or used by them within the terri- 
torial jurisdiction of the authority levying the tax 
has been applied in determining the place of taxa- 
While animals are not subject to 
taxation in a taxing district other than that of the 
‘owner’s residence or the home ranch or the usual 
merely because they may happen 
to be in such other district temporarily, at the date 
of listing or assessment,*® even though they are there 
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stock,*! 


ployed by, 


kept did not prevent taxation in the 
latter county. Rosasco v. Tuolumne 
County, 77 P. 148, 143 Cal. 430. 

44, People v. Caldwell, 32 N.EH. 691, 
142 Ill. 434; Meade County Vv. Hoehn, 
81 N.W. 887, 12 S.D. 500. 

[a] .Cattle on farm divided by 
boundary between counties.—-The 
statute has been applied where the 
owner resided in a certain county on 
a farm which was divided by the line 
between two counties and most of the 
cattle in question were actually on 
that part of the farm outside the 
county of his residence. People. v. 
Caldwell, 32 N.E. 691, 142 Ill. 434. 

[b] Cattle ranging in unorganized 
counties.—(1) Cattle were taxable in 
an organized county in which the 
Owner resided notwithstanding they 
ranged in unorganized counties which, 
for taxation purposes, were attached 
to another organized county. Meade 
County v. Hoehn, 81 N.W. 887, 12 S. 
D. 500. (2) Taxation of such cattle 
in such other organized county was 


improper. Meade County v. Hoehn, 
supra. 
45. Murdock vy. Murdock, 113 P. 


330, 38 Utah 373. 

[a] Thus sheep which had never 
been within the territorial limits of 
the taxing unit which sought to levy 
the tax were not taxable there, al- 
though the owner resides in such 
unit. Murdock v. Murdock, 113 P. 330, 
38 ‘Utah 373. 

46. Rhyno v. Madison County, 43 
Iowa 632; Flowerree Cattle Co. v. 
Lewis & Clark County, 81 P. 398, 33 
Mont. 32, 8 Ann.Cas. 674; Whitmore 
v. MeGregor, 23 P. 510, 20 Nev. 451; 
Ford v. McGregor, 23 P. 508, 20 Nev. 
446; Barnes vy. Woodbury, 30 P. 1068, 
17 Nev. 383. 

Property temporarily in varing dis- 
trict generally see infra § 64 

47. Hill v. Caldwell, 119 et 749, 
134 Ky. 99; Ford v. McGregor, 23 P. 
508, 20 Nev. 446. And see cases supra 
note 46. 

48. Swan v. Dickinson, 70 P. 1050, 
11 Wyo. 188. 

49. Nolan -v. San Antonio Ranch 
Co., 16 S.W. 1064, 81 Tex. 315; Cam- 
mack v. Matador Land etc.; Co., 70 S. 
W. 454, 30 Tex.Civ.App. 421. 

50. See Peterson v. Granite Coun- 
ty, 245 P. 946, 76 Mont. 214. 

51. See statutory provisions. 

[a] Statutory exception applied.— 
Sheep brought into county for the 
purpose of winter feeding and kept 
in feeding pens and other inclosures 
were not taxable in such county, but 
were taxable in their home county, 
under the proviso of Rev. Codes 
(1921) § 2069 that, where live stock 
is fed in pens or other inclosures in 
any county or counties other than the 
home county of the live stock, there 
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for grazing purposes, 47 the propriety of giving ef- 
fect to statutory provisions for taxation apportion- 
ately in several taxing districts of live stock whose 
home range*® or pasture? 
one taxing district, or of so-called migratory live 
stock,*° has been recognized subject, of course, to 
any limitation contained in the statute.*+ 

[§ 637] c. Stock in Trade of, and Property Em- 
Merchant or 
General. In view of statutory provisions fixing the 
place of taxation, personal property constituting the 
stock in trade of a merchant®® or the raw or finished 
material of a manufacturer or tradesman®* is not 
necessarily taxable at the place of domicile or resi- 
dence of the owner, and, in giving’ effect to varying 
statutory provisions, it has been held or recognized 
that personal property such as is here considered 
is taxable at the place where it is located or stored,°® 
where the owner’s business is c¢arried on,°® where 


49 ig located in more than 


Manufacturer®?—(1) In 


shall be no apportionment but the 
tax shall be paid in full to such home 
county. Peterson v. Granite County, 
245 BP. 946, 76 Mont, 214. 

52. Property of manufacturing 
corporations see infra’§ 661. 

53. _ Jackson v. Town of Union, 73 
A. 773, 82 Conn. 266. 

54. “Ament v. Humphrey, 3 Greene 
(Iowa) 255. 

55. Ament v. Humphrey, supra; 
Comstock v. Grand Rapids, "20 N.W. 
623, 54 Mich. 641; Elmore Packing Co. 
v. Tillamook County, 1057Ps 3987 55: 
Or. 218; State v. McPhee, 135 N.W. 
470, 149 Wis. 76; Valentine-Clark Co. 
v. Shawano County, 9% N.W. 915, 120 
Wis. 310. 

[a] Construction of early statute 
rende: certain property taxable 
where “sold, used, or improved” see 
Amesbury Woolen, ete., Mfg. Co. v. 
Amesbury, 17 Mass. 461; Gray v. Ket- 
tell, 12 Mass. 161; Little v. Green- 
leaf, 7 Mass. 236. 

56. Conn.—Jackson y. Union, 73 A. 
773, 82 Conn. 266. 

Iil.—Munson v. Crawford, 65 Ill. 


185. 

Mich.—McCoy v. Anderson, 11 N.W. 
290, 47 Mich. 502. 

Minn, —State v. 
165, 108 Minn. 316; 
N.W. 772, 86 Minn. 301; State v. 
Hynes, 84 N.W. 636, 82 Minn. 34; 
State v. Clarke, 67 N.W. 1144, 64 Minn. 
556; Minneapolis, ete., Elevator Co. 
yee Clay County, 60 Minn. 522, 638 N.W. 


N.J.—Mullins Vv. ee City, 38 A. 
822, 61 N.J.Law 13 

[a] Particular eraeeee construed. 
—(1) Under Gen. St. (1902) § 2342, 
requiring the property of any trad- 
ing, mercantile, manufacturing, or 
mechanical business to be assessed in 
the town, city, or borough where the 
business is carried on, the business is 
not necessarily ‘carried on’? where 
the office of the owner is located. 
Williams Bros. Mfg. Co. v. Naubuc 
Fire Dist., 104 A. 245, 92 Conn. 672; 
Jackson v. Town of Union, 73 A. Aa. 
82 Conn. 266. (2) Such statute does 
not appear to relate to any municipal 
division except towns, cities, and 
boroughs. Williams Bros. Mfg. Co. 
v. Naubuc Fire Dist., supra. 

[b] “Manufacturer.”—One may be 
a manufacturer, within the meaning 
of a statute, providing for the taxa- 
tion of personal property pertaining 
to the business of a manufacturer 
where the business is carried on, al- 
though he neither owns nor operates 
a plant, but contracts with the owne 
ers of a plant to have his materials 
manufactured for him. State v. 
Clarke, 67 N.W. 1144, 64 Minn. 556. 

{e] In Ontario, under Rev. St. 
(1887) ec 193 § 15, providing that, 


Iverson, 122 N.W. 
State v. Dunn, 90 


For later cases, developments and changes in the law sec Annotations, same title and section: number, 


: 
q 
4 
4 
; 
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the owner is doing business,57 where the property 
is kept for sale,®* or where it is employed in trade®® 
or in the mechanical arts,°° where stock in trade 
involved is employed,®! where real property, in con- 
nection with which the personal property involved is 
connected in a business enterprise, is taxable,®? 
where the owner hires or occupies manufactories, 
stores, hotels, offices, shops, or wharves,** and, in 


where any business is carried on by 
a person in a municipality where he 
does not reside, or in two or more 
municipalities, the personal proper- 
ty of such person shall be assessed in 
the municipality where it is located, 
it was held that a person who kept 
merchandise in a public warehouse in 
a certain municipality, from which 
such merchandise was delivered on 
the order of such owner who actually 
carried on his business elsewhere, 
did not carry on business in such mu- 
nicipality, and that the merchandise 
was not subject to taxation in such 
municipality. London v. Watt, 22 
Can.S.C. 300. 

57. In re Assessment of Chicka- 
sha Milling Co., 194 P. 217, 80 Okl. 
102; In re Assessment of Chicka- 
sha Cotton Oil Co., 194 P. 215, 80 Okl. 
101. 

[a] What constitutes “doing busi- 
ness.”—(1) The term “doing busi- 
ness” in more than one county, with- 
in the statute relating to taxation, im- 
plies continuity of conduct in that re- 
spect. Standard Paving Co. v. Coun- 
ty Board of Equalization of Beckham 
County, 278. P. 201, 135 OKI] 15.. (2) 
Facts insufficient to show that the 
owner of property was doing business 
within meaning of statute see Stand- 
ard Paving Co. v. County Board of 
Equalization of Beckham County, su- 
Fae 
: 58. Simoyan v. Rohan, 76 N.E. 176, 
36 Ind.App. 495; Spaulding v. Adams 
County, 140 P. 367, 79 Wash. 193. 

[a] Persons not engaged in per- 
manent trade.—(1) Under Remington 
& B. Code § 9236 it was held that a 
stock of buggies shipped into defend- 
ant county, to a temporary ware- 
house, reassembled and sold by so- 
liciting agents, and sometimes deliv- 
ered from the warehouse, by a firm 
engaging temporarily in such busi- 
ness, was subject to taxation by the 
county. Spaulding v. Adams County, 
140 P. 367, 79 Wash. 193. (2) Burns 
Rev. St. Suppl. (1897) § 8441, pro- 
viding for the assessment of goods, 
wares, and merchandise of a transient 
person, offered for sale, unless such 
person shall show that a tax on the 
stock in trade in question has been 
paid elsewhere in the state, did not 
apply to goods of a person residing in 
another county of the state, acquired 
after the first of June, where such 
person had paid a tax under the gen- 
eral law in the county of which he 
was a resident. Woodward v. Jacobs, 
60 N.E. 1015, 27 Ind.App. 188. (3) So 
it has been held that a similar stat- 
ute (L. [1897] p 136 et seq § 84), as 
amended by L. (1899) p 295, did not 
apply to a resident of another county 
of the state. Johnston v. Whatcom 
County, 67 P. 569, 27 Wash. 95. 

59. Inhabitants of Georgetown Vv. 
William E. Hanscome & Co., 79 A. 379, 
108 Me. 131. 

‘\fa] “fhe undoubted purpose of 
the statute (1) under consideration 
was the adoption of a scheme that 
would prevent personal property, lo- 
cated in towns other than the resi- 
dence of the owner, from escaping 
taxation.” Inhabitants of George- 
town v. William E. Hanscome & Co., 
79 A. 379, 380, 108 Me. 131. (2) “The 
theory of the statute is based upon 
the reasonable ground that the mu- 
nicipal officers of the town where the 
personal property is located on the 
1st day of April are more apt to dis- 
‘cover it than the municipal officers 
in the resident town of the owner, 
which may be many miles away.” In- 
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habitants of Georgetown v, William 
E. Hanscome & Co., supra. 

[b] Meaning of “employed in 
trade” in general.—(1) “Employed in 
trade,” within the meaning of Rev. 
St: c 9, § 18 subs 1 (Rev. St. [1916] ¢ 
10 § 14 subs 1), means “any sort of 
dealings by way of sale or exchange; 
in commerce; in traffic.” Inhabitants 
of Georgetown v. William E. Hans- 
come & Co., 79 A. 379, 108 Me. 181. 
(2) “Trade in the town where prop- 
erty is prepared for market.” Inhab- 
itants of Leeds v. Maine Crushed 
es & Gravel Co., 141 A. 73, 127 Me. 
51 

[ec] Property not “employed in 
trade.”—(1) Where there is no local 
market or any intent or expectation 
to sell locally, and the things, when 
prepared for market, are to be sold, 
not where prepared, but in the town 
where the owner’s main business is 
located, the property is not “employed 
in trade” in the town where it is when 
prepared, within the meaning of Rev. 
St.c 10 § 14. Inhabitants of Leeds v. 
Maine Crushed Rock & Gravel Co., 
i41 A. 73, 127 Me. 51. (2) Machinery 
for putting sand in condition for sale 
elsewhere was not “employed in 
trade,” and not taxable in the town 
where located, where the owner re- 
Sided elsewhere. Inhabitants of 
Leeds v Maine Crushed Rock & Grav- 
el Co., supra. (3) Potatoes in a store- 
house were not “employed in trade” 
rendering them liable to taxation un- 
der Rev. St. c 9 § 17 par 1, as amend- 
ed by Pub. L. (1911) c 140, although a 
few small lots were sold without the 
knowledge, consent, or sanction of the 
owners. Morton v. Wilson, 97 A. 219, 
115 Me. 70. (4) Toothpicks stored by 
a manufacturer thereof in a store- 
house in a particular town prepara- 
tory to shipment in the general course 
of business were not taxable there 
under Rev. St..c 9 § 13 par 1, as 
amended by L. (1909) c¢ 4, as per- 
sonalty “employed in trade.” In- 
habitants of Peru v. Forster’s Estate, 
83 A. 670, 109 Me. 226. (5) Property 
stored in a storehouse awaiting ship- 
ment after contracts for its sale were 
made elsewhere was not “employed in 
trade” within Rev. St. (1883) ¢ 6 § 14 
par 1. Inhabitants of New Limerick 
v. Watson, 57 A. 79, 98 Me. 379. 

60. Inhabitants of Boothby v. E. I. 
Du Pont De Nemours Powder Co., 83 
A. 663, 109 Me. 236. 

[a]. Personal property not “em- 
ployed in the mechanical arts.’’—(i) 
A finished manufactured product 
which had been 
the fall before, and as to which noth- 


ing further was to be done except to 


be sold when the opportunity offered, 
and which was kept because unsold, 
until the following April, could not be 
said to be employed in the mechanic 
arts on the first day of April, within 
the meaning of that phrase of Rev. 
St. (1883) c 6 § 14 par 1. Inhabitants 
of New Limerick vy. Watson, 57 A. 
79, 80, 98 Me. 379. (2) Toothpicks 
manufactured in one town and stored 
in a storehouse in another town pre- 
paratory to shipment in the general 
course of business were not taxable 
in such other town under Rey. St. c 9 
§ 13 par 1, as amended by L. (1909) c 
4, as personalty ‘‘employed in the me- 
chanical arts.’’ Inhabitants of Peru 
v. Forster’s Estate, 83 A. 670, 109 Me. 
226. 

61. Connecticut Valley Lumber 
Co. v. Monroe, 52 A. 940, 71 N.H. 473. 

[a] Ice as “stock in trade.”’—Ice 
belonging to a nonresident dealer and 


entirely completed | 
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the ease of machinery employed in any branch of 
manufaeture, where it is situated or employed;** 
but effect must, 
limitation making the operation of the statute de- 
pendent on the hiring or occupation of a place of 
business, of storage, or the like, in the place where 
the attempt to tax is made.®® 
generally for the taxation of visible personal prop- 


of course, be given to an express 


A statute providing 


stored awaiting transportation to an- 
other state is stock in trade, within 
the meaning of a statute providing 
that, where stock in trade is employ- 
ed in any town, it shall be taxed in 
such town. Winkley v. Newton, 36 
A. 610, 67 N.H. 80, 35 L.R.A. 756. 

62. High Shoals Mfg. Co. v. Penick, 
56 S.H. 648, 127 Ga. 504. 

63. See cases infra this note, 

[a] Construction and application 
of former Massachusetts statute in- 
cluding property to which applicable 
see Bassett v. City of Boston, 114 N.E. 
1035, 226 Mass. 64; Cotton v. Boston, 
36 N.E. 677, 161 Mass. 8; Hittinger 
v. Boston, 29 N.E. 214, 139 Mass. 17. 

64. Boston & M. R. R. v. Town of 


| Billerica, 160 N.E. 419, 262 Mass. 439. 


See Ingram v. Cowles, 23 N.E. 48, 150 
Mass. 155. 

[a] Machinery included.—Machin- 
ery used in generation of electricity 
was taxable locally as being employ- 
ed in “manufacture,” under Gen. L. c 
59 § 18 cl. 2, as amended by St. (1924) 
c 321 § 2, Boston & M. R. R. v. Town 
Pe es 160 N.E. 419, 262 Mass, 


[b] Machinery not included.—(1) 
Under a statute making machinery 
employed in any branch of manufacs 
tory, assessable where “situated or 
employed,” it was held that.a portable 
sawmill which was moved from town 
to town was not so situated and em- 
ployed. Ingram v. Cowles, 23 N.E. 
48, 150 Mass. 155. (2) Machinery for 
excavating and preparing sand and 
rock was not used “in manufactur+ 
ing,” so as to be taxable where used, 
the owner residing elsewhere, under 
Rev. St. (1916) c 10 § 14 par 3.. In- 
habitants of Leeds v. Maine Crushed 
ook & Gravel Co., 141 A. 73, 127 Me 

65. Inhabitants of Leeds v. Maine 
Crushed Rock & Gravel Co., supra; 
Machias Lumber Co. v.. Inhabitants 
of Town of Machias, 119 A. 805, 122 
Me. 304; Inhabitants of New Limer- 
ick v. Watson, 57 A. 79, 98 Me. 379; 
Martin v. Portland, 17 A, 72, 81 Me, 
293; Putnam v. Fife Lake Tp., 7 N.W. 
699, 45 Mich. 125. 

[a] Taxable property and place 
occupied distinct.—(1) Personal prop- 
erty which may be taxed where locat- 
ed, the owner residing elsewhere, is 
movable property, wholly distinct 
from place occupied, specified, in the 
express limitation in Rev. St. (1916) 
ec 10 § 14, formerly Rev, St. ¢ 9 § 13 
par 1. Inhabitants of Leeds v. Maine 
Crushed Rock & Gravel Co., 141 A. 
73, 74, 127 Me. 51; Inhabitants’ of 
Norway v. Willis, 72 A. 733, 734, 105 
Me. 54. (2) Chattels cannot’ consti- 
tute personalty subject to tax and al- 
so a building in which it is employed; 
hence cannot be treated as a ‘‘mill” 
within the meaning of the statutory 
limitation. Inhabitants of Leeds v. 
Maine Crushed Rock & Gravel Co., su- 


ra. 

y [b] “Landing place’ (1) within 
Rev. St. c 10 § 14 is a place where 
property is: collected and deposited 
for transportation or shipment from 
that place, whether it be by water or 
rail. Inhabitants of Leeds v. Maine 
Crushed Rock &,Gravel Co., 141 A. 73, 
127 Me. 51. (2)°Mere intention of 
owner to convert land occupied by 
him into a “landing’ place” is not suf- 
ficient. Machias Lumber Co. y. In- 
habitants of Machias, 119 A. 805, 122 
Me. 304. (38) Temporary depositing 
place of sand and stone being exca- 
vated was not a “landing place,” 
Within the meaning of the statutory 
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erty in the taxing district where found has been 
applied to the raw and finished ‘material of a manu- 
facturer and to material in process of manufacture.°®® 
Under a constitutional provision that goods and 
chattels permanently located shall be taxed in the 
county or city where they are so located, the stock 
in trade of a merchant is permanently located in 
the place where it is kept until sold, and is taxable 
Property of the type here under consid- 
eration which does not. come within the meaning of 
a statute providing otherwise is ordinarily taxable 


there.*? 


where the owner resides.®® 


_ [§ 638] (2) Logs, Timber, and Similar Property. 
Various statutes expressly applicable to logs, tim- 
ber, and similar property, have fixed the place of 
taxation of such property,®® and it has been held 


proviso or limitation. Inhabitants of 
Leeds v. Maine Crushed Rock & Grav- 
el Co., supra. (4) Landing place for 
lumber or timber see infra § 638. 
[c] “Store,” “shop,” “office,” or 
“manufactory.”—(1) “Store,” as used 
in Rev. St. (1883) c 6 § 14 par 1, has 
the meaning given by Webster, name- 
ly “any. place where goods are sold, 
either by wholesate’or retail.” Mar- 
tin v. Portland, 17 Av72, 81 Me. 293. 
(2) Storehouse in which certain per- 
sonal property was stored by tne 


manufacturer preparatory to’ ship- | 


' ment in the general course of. business 
was not a‘ ‘store’ within the mean- 
ing of Rev. St. c 9.8 13. par 1. Inhab- 
itants of Peru v. Forster’s Estate, 83 
A. 670, 109 Me. 226. (3) Storehouse 
which was not occupied by the own- 
er of personal property stored in such 
storehouse, for the purpose of | em- 
ploying such property in trade in the 
town where the storehouse was locat- 
ed, was not 4 ‘store’ within the mean- 
ing of Rev. St. (1883) c 6 § 14 par 1. 
inhabitants of New Limerick v. Wat- 
son, 57 A. 79, 98 Me. 379, (4) It. has 
been held that “shop,”’ as used in Rev. 
St. (1883) ¢c 6 § 14 par I, has no broad- 
er meaning than the word “store” as 
used in such statute. Martin v, Port- 
land, supra. (5) . Construction and 
application of former Massachusetts 
statutes see Bassett v. Boston, 114 
N.E. 1035, 226 Mass: 64; Hilliard v. 
Fells Ice Co., 86 N.E. 773, 200 Mass, 
831; Barron v. Boston, 72 N.E. 951, 
187 Mass. 168; Boston.Loan Co: v. 
Boston, 137 Mass. 332;  Hittingerv. 
Westford, 135 Mass. 258. r 
« [d] . What constitutes hiring, occu- 
pation, and the likei—(1) .\‘Occupies,” 
within Rev. St. c 9-§:13.subs 1 (Rev. 
St. [1916]} c 10 °§ 14 subs 1); means 
Shavingithe control of. in whole or a 
part; having a special right to use.” 
Inhabitants of Georgetown v. William 
B, Hanscome & Co., 79 A. 379, 380, 108 
Me. 131. (2) Occupancy, under Rev. 
St. (1883) c 6 § 14 par 1, and similar 
provisions, is one of such character 
as to constitute the alleged occupier 
the owner for the time being. Cream- 
er v. Bremen, 40 A. 555,-91 Me. 508; 
Desmond v. Machias Port, 48 Me. 478. 
(3). Aetual occupation of a landing 
place on assessment or taxation date 
is not necessary in order to render 
the property taxable. Inhabitants of 
Georgetown v. William E. Hanscome 
& Co., supra. (4) Payment of wharf- 
age did not constitute an occupancy 
of the wharf. within Pub. L. (1869) ¢ 
53. Stockwell v. Brewer, 59 Me, 286. 
(5) The rule was applied where a firm 
paid wharfage in respect of firm prop- 
erty to the owners in common al- 
though one of such owners was a 
member of such firm. Stockwell v. 
Brewer, supra. (6) Occupancy of 
wharf within meaning of earlier stat- 
ute shown see Desmond v.- Machias 
‘Port, supra. (7) Hiring or occupancy 
not shown see New Limerick v. Wat- 
son, 57 A. 79, 98 Me. 379; Kalkaska 
Tp. v. Fletcher, 45 N.W. 1006, 81 Mich. 
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or recognized that express statutory provisions in 
this regard should be given effect,’° as, for example, 
provisions that property of this type,’* including 
manufactured lumber,” shall be taxed where situ- 
ated or located oh a certain date, and also provisions 
for the assessment of saw logs and timber in the 
district where a mill owned or leased by the owner 
of such logs and timber, in which they are to be 
sawed or manufactured, is located,’* or in the dis- 
trict to which it was intended to transport them for 
manufacture.?* Under some statutes all forest prod- 


ucts are assessable in the town in which they ‘are 


446; Osterhout v. Jones, 19 N.W. 964, 
54 Mich. 228; Monroe v. Greenhoe, 19 
N.W. 569, 54 Mich. 9. (8) Construc- 
tion and application of former Mas- 
sachusetts statute see Farwell v. 
Hathaway, 23 N.E. 849, 151 Mass. 242; 
Field v. Boston, 10 Cush. (Mass.) 65. 

[e] Construction and application 
of former Massachusetts statute in 
general see Hittinger v. Boston, 29 
N.E. 214, 139 Mass. 17; Lee v. Tem- 
pleton, 6 Gray (Mass.) 579; Stinson 
v. Boston, 125 Mass. 348. 

66. Warren Mfg. Co. v. Dalrym- 
ple, 28 A. 671, 56 N.J.Law 449 

[a] Thus. raw material for the 
manufacture of paper and paper in 
process of manufacture, and also man- 
ufactured paper are “visible personal 
estate,’ within the meaning of such 
a Statute, and so are assessable in the 
township where found. Warren Mfg. 
Co. v. Dalrymple, 28 A. 671,,56 N.J. 
Law 449. j 

67. Hopkins v. Baker, 28 A. 284, 
78 Md. 363, 22 L.R.A. 477. 

68. High Shoals Mfg.. Co. v. Pen- 
ick, 56 S.E. 648, 127 Ga. 504; Morgan 
County v. Walton County, 49 S.E. 776, 
121 Ga. 659; Walton County v. Mor- 
gan County, 48 S.E. 243, 120 Ga. 548. 
_ 69. .See statutory provisions. 

[a] Logs on water outside any 
taxing district—(1) A river is a 
“pody of water’ within the applica- 
tion of a statute requiring timber, 
logs, and lumber lying “in or upon 
any body of water’ in the state out- 
side of the boundary or limits of any 
town therein to be taxed in’the town 
nearest and opposite such property. 
Berlin Mills Co. v. Wentworth’s Lo- 
cation, 60 N.H. 156.. (2) It was held, 
however, that logs owned by a non- 
resident of the nearest organized 
town, which were in the river with- 
in ‘the territory of unorganized. plac- 
es, were not subject to taxation in 
such organized town for the local pur- 
poses of such town. Berlin Mills Co. 
v. Wentworth’s location, supra. ~— 

70. See cases infra notes 71-77. 

71. Town of Colebrook v. Berlin 
Mills Co., 96 A. 301, 78 N.H. 75; Win- 
nipiseogee Paper Co. v. Northfield, 29 
A. 453, 67 N.H. 365. , 

[a] Logs not on “way to market” 
or “temporarily delayed . . . om 
way to market” within statutory ex- 
ception.—(1) Logs which, in the 
course of the year, the owner intend- 
ed to float down the river for manu- 
facture at his mills, but which mean- 
while remained at his landing in an- 
other town, were not on “‘way to mar- 
ket” so as to prevent taxation where 
the logs were located. Winnipiseogee 
Paper Co. v. Northfield, 29 A. 453, 67 
N.H. 365. (2) Under Pub. St. c 56 8§ 
16, 18, providing for the situs of lum- 
ber for taxation, it was held that lum- 
ber stacked at a station awaiting or- 
ders for sales and shipment, for an 
indefinite period, was taxable where 
stored and not at the residence of the 
owner; it was neither on the ‘way to 
market” nor. “temporarily delayed.” 
Town of Colebrook v. Berlin Mills Co., 


on a certain date,7® except that, when they are in 
transit to some place within the state they shall 
be assessed at such place,7® and that, when they are 
in transit to some place without the state, they shall 


96 A. 301, 78 N.H. 75. ‘ 

72. Desjardins v. Jordan Lumber 
Co., 126 A. 486, 124 Me. 113. 

[a] Statute constrnued.—(1) ‘“Man- 
ufactured’”’ lumber, as used in L. 
(1913) c 30, was regarded as haying 
been used in its ordinary sense, as dis- 
tinguished from “unmanufactured.” 
Desjardins v. Jordan Lumber Co., 126 
A. 486, 124 Me. 113. (2) Under such 
statute box boards were taxable in 
the town where they were sawed and 
piled, and not in the town in which 
the owners operated a box mill in 
which the boards were to be manu- 
factured into box shooks. Desjardins 
v. Jordan Lumber Co., supra. 

73. Day v. Pelican, 69 N.W. 368, 94 
Wis. 503; State v. Bellew, 56 l¢.W. 
782, 86 Wis. 189; Hurley v. Texas, 20 
Wis. 634. See Wisconsin Sulphite 
Fibre Co. v. D. K., Jeffris: Lumber Co., 
111_N.W. ‘237, 132° Wis. 1. (logs tax- 
able under St. [1898] § 40). 

74. State v. Fisher, 102 N.W. 566, 
124 Wis. 271. 


75. See statutory provisions. 
76. See statutory provisions. _., 
[a] Property in transit.—(1) Un- 


der Pub. Acts (1893) No. 206 § 15, 


forest products piled along river 
banks awaiting transportation by wa- 
ter to the oOwner’s plant elsewhere 
were in transit. Elk Rapids Iron 
Co..v. Helena Tp., 75 N.W. .455, 117 
Mich. 211. Compare Hill v. Graham, 
40 N.W. 779, 72 Mich. 659 (where a 
different rule was recognized under 
the statute prior to the amendment 
of 1891 which added the provision as 
to property on the banks or shores of 
any lake, etc.). (2) Logs in a lake, 
which had not yet reached the mill 
which was the place of manufacture, 
were taxable where the mill was lo- 
cated. Mitchell v. Lake Tp., 85 N.W. 
865, 126 Mich. 367. (8) Where logs 
were placed in a lake for towage to a 
point. thereon for further transporta- 
tion to destination, they were in 
transit notwithstanding movement 
was suspended for a time while the 
lake was frozen. Pardee v. Freesoil 
Tp., 41 N.W. 867, 74 Mich. 81. 

{b] Property not in transit.—(1) 
Logs which ‘were placed on the ice 
in a lake, Surrounded by a boom, were 
not in transit. Plainfield Tp. v. Sage, 
64 N.W. 731, 107 Mich. 19. (2) Logs 
piled along railroad right of way were 
not taxable where the mill was lo- 
cated, although the owner of the logs 
also owned the railroad. Mitchell y. 
Lake Tp., 85 N.W. 865, 126 Mich. 367. 

[c] What is destination.—(1) Un- 
der a statutory provision that forest 
products in transit found in waters 
or streams or on the banks or shores 
of any lake, pond, or stream where 
the same is not at the place where it 
is to be manufactured shall be held 
to have a place gf destination at the 
rafting and driving agents or boom- 
ing company nearest the mouth of the 
stream, unless the contrary is made 
to appear, it was held that it was 
conclusively shown that the destina- 
tion was the owner’s plant. Elk Rap- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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be assessed at the place within the state nearest 
to the last boom or sorting gap in which such prop- 
erty will naturally be last floated.77 
ing the place of taxation of this type of property, 
the courts have also recognized the applicability of 
statutes providing for the taxation of goods and 
chattels, where they are situated;7® of personal 
property of a mercantile business,’® or pertaining 
to the business of a manufacturer,’® where the 
business is carried on; of personal property’! or 
stock in trade,’* where it is employed in trade; of 
merchants’ goods, wares; or commodities kept for 
sale, where they are located ;8* and of personal prop- 
erty employed in the mechanical arts, where such 


ids Iron Co. v. Helena, 75 N.W. 455, 
117 Mich. 211. (2) Where, however, 
the owner of logs had arranged for 
the reception of such logs at a boom- 
ing ground at the mouth of the river, 
the place of destination and of taxa- 
tion was where such booming grounds 
were located. Corning v. Tp. of Ma- 
sonville, 41 N.W. 831, 74 Mich. 177. 

[d] Statute construed see Maurer 
v. Cliff, 58 N.W. 1055, 94 Mich. 194; 
Brooks v. Arenac Tp., 38 N.W.. 907, 
71 Mich. 281; Boyce v. Cutter, 38 N. 
W. 464, 70 Mich. 539. 

77. See statutory provisions. See 
also Diamond Match Co. v. Ontona- 
gon; 23 S.Ct. 266, 188 U.S. 82,47 L. 
Ed. 394 (affirming decree dismissing 
bill to enjoin collection of tax). 
~ 78. Manistique Lumbering Co. v. 
Witter, 26 N.W. 151, 58 Mich. 625; 
Manistique Lumbering Co. v. Gris- 
wold, 26 N.W..155, 58 Mich. 634; Ky- 
erson v. Muskegon, 24 N.W. 114, 57 
Mich. 383. 
ete., Co. v. Inland Tp., 98 N.W. 980, 
136 Mich. 121 (apparently recognizing 
rule), 

79. Jackson v. Union, 73 A. 773, 82 
Conn. 266; McCoy v. Anderson, 11 N. 
W. 290, 47 Mich. 502. 

[a] Construction and cperation of 
statute.—(1) ‘One engaged in the 
business of keeping and selling lum- 
ber in considerable quantities is prop- 
erly called a ‘lumber merchant,’ and 
his business a ‘mercantile business,’ ”’ 
within the meaning of such statute. 
Jackson v. Town of Union, 73 A. 773, 
774, 82 Conn. 266. (2) Where a firm 
engaged in buying standing timber, 
cutting and sawing it, and selling the 
lumber, stacked the sawed lumber on 
the land on which it had been cut in 
a certain town, and sold it from 
there, but no person residing there 
had charge of the business, which so 
far as it had a fixed location was car- 
ried on in the office of the partners 
in another town, in which such part- 
ners resided, the lumber was proper- 
jy assessed for taxation in the first 
mentioned town. Jackson v. Town of 
Union, supra. 

g0. State v. Iverson, 122 N.W. 165, 
108 Minn. 316; State v. Hynes, 84 N. 
Ww. 636, 82 Minn. 34. See Clark v. 
Stearns County, 50 N.W. 615, 47 Minn. 
552 (recognizing rule). 

81. Inhabitants of Georgetown v. 
William E. Hanscome & Co., 79 A. 
379, 108 Me. 131; Farmingdale v. Ber- 
lin Mills Co., 45 A. 39, 93 Me. 3383. 

[a] Ilustrations.—(1) Logs locat- 
ed in one town on the first day of 
April, which were to be shipped to 
another town and there sawed and 
manufactured for sale in such other 
town, were ‘employed in trade” in 
such other town on such date and so 
taxable under Rev. St. (1883) c 6 § 
14 par 1 (Rev. St. [1916] c 10 § 14 
par 1). Inhabitants of Farmingdale 
vy. Berlin Mills Co., 45 A. 39, 93 Me. 
333. See Hllsworth v. Brown, 53 Me. 
519 (where a similar construction 
was given to an earlier statute spe- 
cifically applicable to logs, timber, 
and the like). (2) Wood and piles 
on a landing place, to be sold or dis- 
posed of either in small quantities or 
by the whole lot, were. “employed in 


See Grand Rapids Bark, | 
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trade” in the town in which the wood 
and piles were located on the first 
day of April, within the meaning of 
Rev. St. (1883) ¢ 6 § 14 par 1. Gower 
v. Jonesboro, 21 A. 846, 83 Me. 142. 

[b] Property not “employed in 
trade.”—(1) Where an owner of logs 
owned, .in a town other than where 
he lived, land to be used to sort logs 
whose sale was negotiated from the 
residence of the owner, the logs were 
not employed in trade in the town in 
which they were sorted,or to be sort- 
ed. Machias Lumber Co. v. Inhabit- 
ants of Town of Machias, 119 A. 805, 
122 Me. 304. -(2) Fire wood hauled 
to a wharf for the definite purpose of 
being shipped to a particular: place 
when the river opened for navigation 
was not “employed in trade” in the 
town in which the wharf was located. 
Creamer v. Bremen, 40 A. 555, 91 Me. 
508. (3) For further discussion as to 
effect of statute see McCann vy, In- 
habitants of Town of Minot, 78 A, 
465, 107 Me. 393. 

82. Connecticut Valley Lumber Co. 
v. Monroe, 52 A. $40, 71 N.H. 473. 

83. Valentine-Clark Co. v. Shawa- 
no County, 97 N.W. 915, 120 Wis. 310; 
Eagle River v. Brown, 55 N.W. 163, 85 
Wis. 76; Torrey v. Shawano County, 
48 N.W. 246, 79 Wis. 152; Sanford v. 
Spencer, 22 N.W. 465, 62 Wis. 230; 
Washburn v. Oshkosh, 19 N.W.. 364, 
60 Wis. 453; Mitchell v. Plover, 11 N. 
W. 27, 53 Wis. 548. : 

84. Inhabitants of Boothbay v. E. 
[. Du Pont De Nemours Powder Co., 
83 A. 663, 109 Me. 236. 

[a] Property in one town to be 
employed in another.—(1) Logs and 
sawed lumber to be used at a mill 
for manufacture of boxes for the 
manufacturer’s use in shipping ex- 
plosives were taxable as personalty 
“employed in the mechanic arts,” 
within Rev. St..c 9. § 13 par 1; in 
the town where the mill was located 
(Inhabitants of Boothbay v. HE. I. 
Du Pont De Nemours Powder Co., 83 
A. 663, 109 Me. 236), (2) and were not 
taxable in another town where they 
were found on the assessment or tax- 
ing date (Inhabitants of Boothby v. 
EH. I. Du Pont De Nemours Powder 
Co., supra). (3) Pulp wood made 
from logs taken from a boom in a 
town on one side of the river and 
there cut up into convenient lengths 
and awaiting transportation to the 
pulp mills situated in a town on the 
opposite side of the river, to be man- 
ufactured into pulp, was not taxable 
as “employed in the mechanical arts” 
in the town where temporarily situ- 
ated. Bradley v., Penobscot Chemical 
Fibre Co.; 71 A. 887, 104 Me. 276. (4) 
Under the amendment of 1913 (L. 
[1913] ce 30), however, manufactured 
lumber which was sawed and piled 
in one town and was situated there 
on the first day of April was taxable 
there, although such lumber was to 
be used in another town for the man- 
ufacture of box shooks. Desjardins 
v. Jordan Lumber Co., 126 A. 486, 124 
Me. 113. : 

85. See supra § 637. 

86. Machias Lumber Co. v. Inhab- 
itants of Town of Machias, 119 A. 805, 
122 Me. 304; -Osterhout v. Jones, 19 
N.W. 964, 54 Mich. 228; Monroe v. 
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property is so employed;** but, in accordance with 
the general rule applicable to this type of statute,®® 
effect must be given to an express limitation mak- 
ing the operation of the particular statute depend- 
ent on the occupation or hiring of a place of busi- 
ness, storage, or the like, by the owner of the per- 
sonalty involved or his representative.8® Where the 
property in question does not come within the op- 
eration of any statute providing otherwise, it is 
usually taxable at the place in which the owner is 
domiciled or resident,®? or of which he is' an inhab- 


[§ 639] d. Capital Invested in Business.*? It has 
been held or recognized that statutes authorizing 


Greenhoe, 19 N.W. 569, 54 Mich. 9; 
Torrent v. Yager, 18 N.W. 289, 52 
Mich. 506. 

[a] “GDanding place.”—(1) Where an 
owner of logs on April 1 owned a site 
for a landing place for logs in a town 
other than that in which he resided, 
but did not convert the site into an 
actual landing place until May, he 
did not have a “landing place’ in the 
town within the meaning of Rev. St. ¢ 
10 § 14. Machias Lumber Co. v. In- 
habitants of Town of Machias, 119 
A. 805, 122 Me. 304. (2) A field where 
lumber is “stuck up” for seasoning, 
there to remain until sold, and then 
to be hauled to a railroad for trans- 
portation, is not a ‘landing place.’ 
McCann_v. Inhabitants of Town of 
IKlinot, 78 A. 465, 107 Me. 393. (3) 
Land abutting on water, from which 
water shipments can be made, and 
leased for that purpose, with the priv- 
ileges-of piling and loading lumber, 
is a landing. place, within Rev. St. 
ec 9 § 18 subs 1, authorizing taxation 
of personalty employed in trade where 
the ownet occupies a landing place. 
Inhabitants of Georgetown v. Wil- 
liam E. Hanscome & Co., 79 A. 879, 
108 Me. 181. (4) Lumber located 
somewhere in a town is taxable there, 
although. it is not moved to the land- 
ing place until after the assessment 
or taxing date. Inhabitants of 
Georgetown v. William E. Hanscome 
& Co., supra. ° 

[b] . “Storage.”—(1) Land hired 
and occupied by the owner of lumber 
on which the lumber was piled to 
dry and season, was “‘storage,” hired 
and occupied by the owner ‘‘for use in 
connection with” the lumber, within 
the meaning of such a statutory pro- 
vision. Hood v. Judkins, 28.N.W. 689, 
61 Mich. 575. (2) Occupancy of boom 
and dock as storage shown see Man- 
istique Lumbering Co. v. Witter, 26 
N.W. 151, 58 Mich. 625. 

[c] . “Store,” “shop,” or “manu- 
factory” under former Massachusetts 
statutes see Ingram vy. Cowles, 23 
N.E. 48, 150 Mass.. 155; Loud v. 
Charleston, 103 Mass. 278. 

[d] What constitutes occupancy 
or hiring.—(1) Payment to the owner 
of a sawmill for the sawing of lum- 
ber was not an. occupancy of the 
sawmill by the owner of the lumber 
within the meaning of La (1845) c 159 
§ 10 cl 1, which required such occu- 
pancy in order td render the lumber 
taxable in the town where the mill 
was situated. Campbell v. Machias, 
33 Me. 419. A hiring or occupancy of 
storage was not shown where (2) 
lumber was kept on the premises of 
the manufacturer awaiting transpor- 
tation to the owner (Monroe v. Greet-~ 
hoe, 19 N.W. 569, 54 Mich. 9) (3) or 
piled at a railroad siding preparatory 
to shipment (Osterhout v. Jones, 19 
N.W. 964, 54 Mich. 228). 

87. Morgan v. Southern Lumber 
Co., 89 S.-W. 120, 28 Ky... 190. 

88. Machias Lumber Co. v. Inhab- 
itants of Town of Machias, 119 A. 
805, 122) Me, 304; Torrent v. Yager, 
18 N.W. 239, 52 Mich. 506. See Put- 
man vy. Fife Lake Tp., 7 N.W. 699, 45 
Mich. 125. 

89. Stock in trade of merchant or 
manufacturer see supra § 637. 
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tha taxation of capital invested in a business where 
the business is carried on are to be given effect,?° 
regardless of the fact that the residence or domi- 
cile of the owner is elsewhere ;°! but, in the absence 
of a statute otherwise providing, it has been held 
that capital invested or used in a business is tax- 
able under a general statutory provision for taxa- 
tion of personal property in the place of which the 


owner is an inhabitant.®? 


[§ 640] e. Credits and Securities.°* . Property of 
an intangible nature, such as credits and obligations, 
including secured obligations, usually has no situs 
of its own for the purpose of taxation, and is there- 
fore usually assessable at the place of its owner’s 
domicile or residence,®* and not elsewhere.®® 


90. Dean v. Solon, 66 N.W. 182, 97 
Iowa 303. See Hitt v. Crosby, 26 
How.Pr. (N.Y.) 413 (property held 
taxable). 

91. Dean v. Solon, 66 N.W. 182, 97 
Iowa 303. 

/[a] In New York (1) it was held 


in an early case that the residence 
of an individual banker doing busi- 
ness under the general banking law 
was, for the purposes of the taxation 
of his banking capital, in the town or 
ward specified as the location of his 
banking office, in the certificate re- 
quired by the statute, or, if no cer- 
tificate was filed, where his banking 
office or place of business was locat- 
ed, regardless of the place of his ac- 
tual abode. Miner v. Fredonia, 27 
N.Y. 155; Metcalf v. Messenger, 46 
Barb. 325. (2) A like rule is em- 
bodied in the tax law. Tax L. § 14. 

92. Prince v. Boston, 79 N.E. 741, 
193 Mass. 545. 

93. Of corporations in general see 
infra § 654. ‘ 

Shares of corporate stock see infra 
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Situs for taxation as between states 
see supra §§ 211-223. 


94. U.S.—Harjim, Inc. v. Owens, 
52 F.(2d) 530. 
Ala.—Boyd v. Selma, 11 So. 393, 


96 Ala. 144, 16 L.R.A. 729. 
Cal.—Woodland Bank v. Pierce, 77 
P. 1012, 144 Cal. 434; Mackay v. San 
Francisco, 61 P. 382, 128 Cal. 678; San 
Francisco v. Lux, 2 P. 254, 64 Cal. 481. 
Ga.—Fulton County v. Wright, 91 
S.E. 487, 146 Ga. 447; Augusta v. Dun- 
bar, 50 Ga. 387. Contra Bridges v. 
Griffin, 33 Ga. 113. ; 
65 N.E. 428, 199 


‘ Tll.—Ellis v. Peo., 
Til. 548; Hayward v. Christian Coun- 
ty Bd. of Review, 59 N.E. 601, 189 
Ill. 234; Scripps v. Fulton County Bd. 
of Review, 55 N.E. 700, 183 Ill. 278; 
Sivwright v. Pierce, 108 Ill. 133. 

Ind.—Foresman vy. Bryns, 68 Ind. 
247; Powell v. Madison, 21 Ind. 335. 

lowa.—Barber vy. Farr, 6 N.W. 134, 
54 Iowa 57. 

Kan.—Johnson County v. Hewitt, 93 
Peeled ae kan. (816) -t42 TRANS. 
493; Gibbins v. Adamson, 48 P. 871, 
5 Kan.App. 90. 

Ky.—Ewald’s Ex’r v. City of Louis- 
ville, 188 S.W. 652, 171 Ky. 509 [mod 
181 S.W. 1095, 168 Ky. 71, mod on 
other grounds 189 S.W. 4388, 172 Ky. 
451, and aff 38 S.Ct. 40, 245 U.S. 54, 62 
L.Ed. 145, L.R.A.1918C 124]; Ewald 
Iron Co. v. Commonwealth, 131 S.W. 
774, 140 Ky. 602 [op extended 134 S. 
W. 481, 142 Ky. 465]. 

Mass.—Crocker v. City of Malden, 
118 N.E. 527, 229 Mass. 313; Lanes- 
borough v. Berkshire County, 131 
Mass. 424. : 

Minn.—State v. American Freehold 
Land Mortg. Co., 78 N.W. 962, 1117, 
76 Minn. 155; St. Paul v. Merritt, 7 
Minn. 258. 

N.Y.—Boardman v. Tompkins Coun- 
ty, 85 N.Y. 359; People v. Tax Com’rs, 
23 N.Y. 224, 21 How.Pr. 385; Redfield 
v. Genesee County, Clarke 42 [aff 3 
Ch.Sent. 92]. 
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N.C.—Aliston v. Warren County, 149 
S.E. 680, 197 N.C. 470; Sherrod v. 
Dawson, 70 S.E. 739, 153 N.C. 525. 

Ohio.—Cleveland & Western Coal 
Co. v. O’Brien, 8 OhioApp. 247 [aff 120 
N.E. 214, 98 OhioSt. 14]; Parish & Co. 
v. Kauffman, 7 OhioN.P.N,S. 342. 

Or.—Johnson v. Oregon City Coun- 
ceil 2 Or. .:327, [ati?s) Or. T3)e 

Tenn.—Grundy County v. Tennessee 
Coal, ete., Co., 29 S.W. 116, 94 Tenn. 
295; 


Tex.—Ferris v. Kimble, 12 S.W. 689, 
75 Tex. 476. : 

Va.—Rixey’s Ex’rs v. Common- 
wealth, 99 S.E. 573, 101 S.E. 404, 125 
Va. 337 [cert gr sub nom. Virginia 
Trust Co. v. Virginia, 41 S.Ct. 320, 
and error dism 41 S.Ct. 322, 255 U.S. 
561, 65 L.Ed. 786]; Taylor v. Com- 
monwealth, 98 S.B. 5, 124 Va. 445; 
Loyd@’s Executorial Trustees v. City of 
Lynchburg, 75 S.E. 233, 113 Va. 627; 
State Bank v. Richmond, 79 Va. 113. 

[a] Tllustrations: (1) Deposit in 
bank. Harjim, Inc. v. Owens, 52 F. 
(2a) 530; San Francisco v. Lux, 2 P. 
254, 64 Cal. 481; Grundy .County v. 
Tennessee Coal, etc., Co., 29 S.W. 116, 
94 Tenn. 295. See City of Tampa v. 
Palmer, 105 So. 115, 89 Fla. 514 (with 
reference to taxation, money is trans- 
itory property, and its mere presence 
on deposit in banks does not neces- 
sarily render it. subject to taxation 
there). (2) Promissory notes. Als- 
ton v. Warren County, 149 S.E. 680, 
197 N.C. 470; Sherwood v. Dawson, 
70 S:Ho 739, 154 N:C. 5253) Taylor v. 
Commonwealth, 98 S.E. 5, 124 Va. 445. 
(3) Mortgages. Sherrod v. Dawson, 
70 S.B. 739, 154 N.C. 525. 

[b] Effect of constitutional provi- 
sion as to situs of loans secured by 
property.—(1) The constitutional 
provision (Const. art 13 § 4), that a 
mortgage, deed of trust, contract, or 
other obligation by which a debt is 
secured shall, for the purposes of as- 
sessment and taxation, be deemed and 
treated as an interest in property af- 
fected thereby, and shall be assessed 
and taxed in the county, city, or dis- 
trict in which the property affected 
thereby is situated, applies only to 
debts secured by land, and does not 
include° loans secured by personal 
property. Bank of Woodland .v. 
Pierce, 17 Po i012; 5144 Cal. 434) 272) 
The creditor’s interest in such loans 
on personal property is taxable at his 
residence. Bank of Woodland v. 
Pierce, supra. 

95. Cal.—San Francisco v. Lux, 2 
P. 254, 64 Cal. 481; People v. Park, 23 
Cal. 138. 

Kan,—Johnson v. Woodburn, 215 P. 
Bis 113 Kan. 505, 216 P. 827, 114 Kan. 


La.—Meyer y. Pleasant, 6 So. 258, 
41 La.Ann. 645. 
EE plea coe v. Baltimore, 19 Md. 


N.C.—Sherrod v. Dawson, 70 S.E. 


VSO sa O4INGC. wos OLee 
Ohio.—Parish & Co. 

7 OhioN.P.N.S. 342. 
Tenn.—South Nashville St. R. Co. 


v. Kauffman, 
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rule is not affected by the fact that the note or other 
evidence of the debt. may be deposited elsewhere,°® 
that the debt is secured by a mortgage on property 
situated in another county or taxing district,?’ or 
that the debt has been reduced to judgment at the 
domicile of the debtor;°* and it has been held that 
a judgment foreclosing a mortgage is not taxable 
in the county in which the mortgaged land lies where 
the mortgagee resides elsewhere.*?® 
ever, authority for the view that intangible prop- 
erty of the nature here considered may acquire a 
situs in a taxing district or unit apart from the 
domicile of the owner,! and the authority of the 
legislature to give securities or eredits such a sep- 
arate situs has been recognized,” as, for example, by 


There is, how- 


v. Morrow, 11 S.W. 348, 87 Tenn. 406, 
2 G.R.A. 853. 

Tex.—Greéat Southern Life Ins. Co. 
v. City of Austin, 243 S.W. 778, 112 
Tex. 1 [rev (Civ.App.) 211 |S.W. 
482]. y 

Va.—Loyd’s Executorial Trustees v. 
City of Lynchburg, 75 S.E. 233, 113 
Va. 627. 

And see cases supra note 94. 

96. Ala.—Boyd v. Selma, 11 So. 
393, 96 Ala. 144, 16 L.R.A. 729. 

Ill— Ellis v. People, 65 N.E. 428, 
199 Ill. 548. 

Kan.—Johnson County v. Hewitt, 
93 P. 181, 76 Kan. 816, 14 L.R.A.N.S. 
493. 

N.Y.—Boardman v. Tompkins Coun- 
ty, 85. N.Y. 359, 

Or.—Johnson v. Oregon City Coun- 
ell, 2 Or. 327 faft, 3.Or. 1315 

Tex.—Great Southern Life Ins. Co. 
v: City c* Austin, 243 S.W. 778, 112 
Tex. 1 [rev (Civ.App.) 211 S.W. 482]; 
Ferris v. Kimble, 12 S.W. 689, 75 Tex. 
476. 


97. Ala.—Boyd v. Selma, 11 So. 
393, 96 Ala, 144, 16 L.R.A. 729. 
; Cal.—People v. Whartenby, 38 Cal. 
61. : 
‘ Md.—lLatrobe v. Baltimore, 19 Md. 
3 


Ohio.—Parish & Co. v. Kauffman, 7 
OhioN.P.N.S. 342. 
Gaylord, 41 N.W. 


Wis.—State v. 
521, 73 Wis. 316. 

fa] Chattel mortgage.—The fact 
that personal property for which 
notes secured by chattel mortgages 
were given was located in a county 
other than that in which the owner of 
such notes and chattel mortgages re- 
sided did not fix the taxable situs of 
such notes and chattel mortgages in 
the county in which the property was 
located. Parish & Co. v. Kauffman, 
7 OhioN.P.N.S. 342. 

98. Meyer v. Pleasant, 6 So. 258, 
41 La.Ann. 645. 

99. People v. Eastman, 25 Cal. 601. 

1. Guaranty Life Ins. Co. v. City 
of Austin, 190 S.W. 189, 108 Tex. 209 
{aff (Civ.App.) 165 S.W. 53]. 

[a] Illustration.—Promissory note. 
Guaranty Life Ins. Co. v. City of Aus- 
tin, 190 S.W. 189, 108 Tex. 209 [aff 
(Civ.App.) 165 S.W. 53]. 

2. Great Southern Life Ins. Co. v. 
City of Austin, 243 S.W. 778, 112 Tex. 1 
[rev (Civ.App.) 211 S.W. 482]. See 
Gallatin County v. Beattie, 3 Mont. 173 
(in considering a statutory provision 
that personal property shall be taxed 
in the county where found, it was 
held that the record of a mortgage is 
not the mortgage so as to render a 
mortgage taxable in the county where 
recorded in the absence of a showing 
that the mortgage was found there). 

[a]. In New York it was held that 
L, (1851) ¢ 371 et seq, providing that 
debts owing by inhabitants of this 
state to nonresidents for the purchase 
of real estate shall be assessed in the 
name of the creditor and taxed in the 
town or county where the debtor re- 
sides, was applicable only to taxation 
in towns. People v. Willis, 31 N.E. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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statute rendering mortgages of land taxable where 


the land is situated.? 
[§ 641] f. Shipping. 


relating expressly to this class of property, 
the absence of such provision, by the general stat- 
utes relating to the taxation of other personal prop- 
erty,® and the general principles governing the situs 
of tangible personal property,? although there is 
authority for the view that, for the purposes of 
taxation of a vessel not actually within the district 
of the owner’s domicile, the court may apply the 
rule that the situs follows the domicile of the own- 
er.§ Ordinarily as between different taxing districts 
in the same state the particular place where the 
vessel may be registered or enrolled is not necessarily 
the place of taxation,® the situs of the vessel being 
at the domicile or residence of the owner,!® although 


225, 133 N.Y. 383; 
burgh, 48 N.Y. 390. j 

3. Musgrove v. Baltimore & Ohio 
R..Co., 75 A. 245, 111 Md. 629; State 
v. Runyon, 41 N.J.Law 98; State v. 
Massaker, 26 N.J.Law 564 [rev 25 N. 
J.Law 531]. > 

Place of taxation of interest of 
mortgagee taxable as real property 
see supra § 631. 

4. Place of taxation as affected by 
rules applicable to corporate owners 
see infra § 653. 

Taxable situs as between states see 
supra § 210. ; 

5. See statutory provisions. 

_-[a] Im Tlinois, under a statute re- 

quiring vessels to be assessed where 
they “may belong, or be enrolled, 
registered or licensed, or kept when 
not enrolled, registered or licensed,” 
(1) it was held that if a vessel was 
registered and its business transacted 
in one town it should be assessed 
there and not in a different town 
where the owner resided (Vogt v. 
Ayer, 104 Ill. 583); (2) and that a 
vessel which, when not engaged in 
navigation, was permanently located 
and kept in a particular town where 
the owner resided, was subject to 
taxation in such town, although regis- 
tered in a different town (Halstead 
v. Adams, 108 Ill. 609). 

[b] Im Indiana, under the act of 
1881 which changed the rule pre- 
scribed by the act of 1872, and which 
provided that vessels of persons, com- 
panies, or corporations shall be listed 
“where such owner, or:one of the 
members of such company, resides, or 
where such corporation transacts 
business,” it was necessary that a 
vessel should be listed at the resi- 
dence of the owner regardless of its 
actual situation. Cook v. Port Fulton, 
6 N.E: 321, 106 Ind. 170 [dist Eversole 
v. Cook, 92 Ind. 222, decided under a 
prior statute]. ‘ 

[c] Im Massachusetts it has been 
held that _a pleasure yacht was a 
“vessel” and as such taxable in the 
town where the owner was an In- 
habitant, under Gen. L. c 59 § 18, 
which provides that all personal es- 
tate shall be taxable in the town 
where the owner is an inhabitant ex- 
cept that “all tangible personal prop- 
erty, except ships and vessels, shall 
be taxed where it is situated on a cer- 
tain date. Barker v. Inhabitants of 
Town of Fairhaven, 163 N.H. 901, 265 
Mass. 333. f 

[ad] In New Hampshire it was held 
that, under the statute providing, for 
the taxation of boats, etc., at the own- 
er’s place of residence, the residence 
of a steamboat company operating 
boats on a lake between three towns 
was at the town where most of the 
business was done and from which the 
boats started in the morning and to 
which they returned at night, and 
where they were kept when not in 
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People v. Ogdens- 


) The place of taxing ves- 
sels as between different taxing districts within the 
same state 1s in some cases governed by statutes 
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> and, in 


of taxation.+§ 


use. Woodsum Steamboat Co. v. 
Sunapee, 69 A. 577, 74 N.H. 495. 

[te] In North Dakota, where a ves- 
sel plying on an interstate navigable 
stream acquires a physical situs with- 
in state, it may, under Const. § 179 
and -Rev. Codes (1899) §§ 11838, 1184, 
“belong” for taxation purposes in a 
district other than that in which it 
may be registered. Martin v. Bur- 
ieee County, 165 N.W. 520, 38 N.D. 

6. See cases infra this note. 

{a] Particular statutes.—(1) Un- 
der a Statute requiring personal prop- 
erty to be “assessed to the owner in 


the city or town where he is an in- 


habitant,’’ a vessel owned by several 
persons jointly could not be assessed 
by a city for taxation to the owners 
jointly where only a part of them re- 
sided within the city. Stinson v. Bos- 
ton, 125 Mass. 348. (2) Under Comp. 
L. (1915) § 4008, authorizing the tax- 
ation of goods and chattels where sit- 
uated if the owner hires or occupies a 
store, ete., in connection with such 
goods and chattels, a gas fishing boat, 
which was part of the equipment of 
a fishing business, should have been 
assessed in the township where the 
business was located, notwithstand- 
ing the boat was moored temporarily 
in a river within the city in which the 
owner resided in the spring before the 
fishing season began, and when city 
assessments were made. Greilick v. 
Traverse City, 204 N.W. 718, 231 Mich. 
699. (3) Under a statutory provision 
that the tax on visible personal prop- 
erty shall be assessed in and for the 
taxing district where such property is 
found and that the tax on other per- 
sonal estate shall be assessed in the 
taxing district where the owner re- 
sides on the day for commencing as- 
sessment, construed in connection 
with an earlier statute requiring the 
tax on personal property to be as- 
sessed where the owner resided on 
the day for commencing assessment, 
vessels could not be assessed in a 
certain taxing district other than that 
in which the owner resided unless 
they were in such other taxing dis- 
trict on the day for commencing as- 
sessment. American Mail Steamship 
Co. v. Crowell, 68 A. 752, 76 N.J.Law 
54; Shillingsburg v. Ridgway, 54 A. 
531, 69 N.J.Law 113. (4) Under such 
statute the provision requiring visible 
personal estate to be assessed in the 
township, ward, or taxing district 
where it is found, applied only to 
property situated within the state, 
and, if a veSsel was not within the 
state, its assessment was governed 
by the provision requiring ‘‘other per- 
sonal estate” to be assessed where the 
owner resides. Wheaton v. Mickel, 42 
A. 843, 63 N.J.Law 525. See Ameri- 
ean Mail Steamship Co. v. Crowell, 
supra (recognizing rule). (5) Vessel 
permanently moored within a taxing 
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registered elsewhere,!! unless it has acquired an ac- 
tual situs elsewhere. }2 
taxation in a particular place because registered or 
enrolled there if the owner resides elsewhere,'® or 
the vessel has acquired an actual situs elsewhere ;1+4 
nor is a vessel which is owned and enrolled in a 
particular county or taxing district subject to tax- 
ation in a different taxing district where it may 
happen to be temporarily in the course of business.1% 
So the mere fact that a vessel goes regularly to a 
particular port, other than her home port or port 
of registration, for repairs and for fitting out, does 
not give her a situs at such other port for purposes 


So a vessel is not subject to 


[§ 642] g. Property Temporarily in Taxing Dis- 
trict or in Transit.17 Property which is only tempo- 
rarily within the limits of a given county or other 
taxing district, or which is in transit through it, 
does not constitute a part of its taxable wealth, and 


district was taxable there. Tennant v. 
State Board of Taxes and Assess- 
ments, 113 A. 254, 95 N.J.Law 465. 
(6) Under general statutory provi- 
sions as to taxation of personal prop- 
erty not otherwise especially provid- 
ed for, if the home port of a vessel 
and the residence of the owner are 
in the same county, the vessel is to be 
taxed in the township or town of the 
owner’s domicile. Pelton v. North- 
ern Transp. Co., 37 OhioSt. 450. (7) 
Under the Ohio statutes vessels be- 
longing to an unincorporated associa-. 
tion were to be listed in the taxing 
district where the company’s princi- 
pal office was located and in which its 
managing agent resided. Pomeroy 
Salt Co. v. Davis, 21 OhioSt. 555. 

7. Mobile v. Baldwin, 57 Ala. 61, 
PR ake 712; People v. Niles, 35 Cal. 

8 New Albany vy. Meekin, 3 Ind. 
481, 56 Am.D. 522. 

9. Mobile v. Baldwin, 57 Ala. 61, 
29 Am.R. 712; Hooper v. Baltimore, 
12 Md. 464; Shrewsbury Tp. v. Mer- 
chants’ Steamboat Co., 69 A. 958, 76 N. 
J.Law 407; American Mail Steamship 
Co. v. Crowell, 68 A. 752, 76 N.J.Law 


54; Galveston v. J. M. Guffey Petro- 
leum Co., 113 S.W. 585, 51 Tex.Civ. 
App. 642 

10. Ala.—Mobile v. Baldwin, 57 


Ala. 61, 29 Am.R. 712. 
Cal.—People v. Niles, 35 Cal. 282. 
Ga.—St. Simons Transit Co. v. City 
rem wee sheds 81° S.E. 199, 141 Ga, 
vis 
Md.—Hooper v. Baltimore, 12 
64. 
N.J.—Shrewsbury Tp. v. Merchants’ 
Pet eae: Co., 69 A. 958, 76 N.J.Law 
7 


See State v. Higgins Oil Co., (Tex. 
Civ.App.) 116 S.W.. 617 (taxation at 
domicile of owner upheld). 

11. American Mail Steamship Co. 
v. Crowell, 68 A. 752, 76 N.J.Law 54. 
And see cases supra note 10 and infra 
notes 12, 13. 

12. Mobile v. Baldwin, 57 Ala. 61, 
29 Am.R. 712; City of Galveston v.° 
Haden, (Tex.Civ.App.) 214 S.W. 766. 


Md. 


13. Mobile v. Baldwin, 57 Ala. 61, 
29 Am.R. 712; Hooper v. Baltimore, 
12 Md. 464. 

14. City of Galveston v. Haden, 


(Tex.Civ.App.) 214 S.W. 766. See Gal- 
veston v. J. M. Guffey Petroleum Co., 
113 S.W. 585, 51 Tex.Civ.App. 642 
(vessel not taxable where enrolled 
where its actual situs was in the same 
county as the residence of the owner). 
15. . People v. Niles, 35 Cai, 282. 
16. Atlantic Maritime Co. v. City 
Gh em Cent er, 117 N.E. 924, 228 Mass. 


17. Cross references: 

Live stock temporarily in district see 
supra § 636. 

Place of taxation of logs and timber 
see supra § 638. 
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therefore is not usually taxable there;1® and some 
statutes specifically provide for the assessment of 
personal property in transit, where the owner re- 
sides.1° In order that property within a taxing dis- 
trict may be regarded as in transit, so as to be free 
from taxation therein, there must be at least an 
intention to remove it within a reasonable time,”° 
and an intention to remove it at some future time, 
depending on certain contingencies, which may or 
may not happen, is not sufficient.2* The fact that 
property is only temporarily within a taxing district 
does not necessarily and under all conditions pre- 
vent the imposition of a tax in such district,?* and, 
notwithstanding the particular property involved is 
ultimately to be removed from a taxing district in 
which it is located, it may have a taxable situs there 
under a statutory provision authorizing taxation in 
a taxing district in which the property has estab- 
lished a taxable situs based on its actual situation.?® 
A statute providing for the taxation of property in 
transit where the owner resides does not apply to 
property stored in another place.*+ 

[§. 643] D. Ownership or Possession of Proper- 
ty?5—1. In General. The legislature may declare 
who shall be the owner of personal property for the 
purpose of taxation when the circumstances admit 
of a choice, notwithstanding a constitutional pro- 
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vision fixing the situs of such property at the resi- 
dence of the owner.?® ‘ 

Property of nonresident of state. Tangible per- 
sonal property of a nonresident of the state may 
have a situs for taxation at the place in the state 
where it is situated,27 and general constitutional or 
statutory provisions for the taxation of property 
in the taxing district or unit in which it is situat- 
ed,?8 and similar statutory provisions specifically 
applicable to property owned by such nonresidents,”?® 
have been applied to tangible personal property of 
such nonresidents, but it has been held that some 
degree of permanency of location is necessary to ren- 
der property taxable under such a statute.*° In- 
tangible personal property of such nonresidents may 
have a situs for taxation at a particular place with- 
in the state.*+ 

[§ 644] 2. Property Held by Trustee.*? Personal 
property held in trust, which has no fixed situs, is 
usually assessable to the trustee?’ at his place of 
domicile or residence, as usually he is regarded as 
the holder of the legal title,?4 and this fixes the 
situs;?> and some statutes have provided specifi- 
cally for the taxation of property held by a trus- 
tee, in the taxing district or unit in which he re- 
sides,®° where the cestui que trust is a nonresident: 
of the state.** The legislature may, however, by 


Stock in trade of transient merchants 
see supra § 637 note 58 [a]. | j 
Taxation of property temporarily in 
state or in transit through it see 

supra § 225. 
18. Cal.—People v. Niles, 35 Cal. 


282. 

Ga.—Joiner v. Pennington, 85 S.E. 
318, 143 Ga. 438. 

Ky.—City of Paris v. Burley Tobac- 
co Society, 157 S.W. 705, 154 Ky. 320; 
Hill v. Caldwell, 119 S.W. 749, 134 Ky. 


EE 

Mass.—Ingram v. Cowles, 23 N.E. 
48, 150 Mass. 155. 

Mich.—Greilick v. Traverse City, 
204 N.W. 718, 231 Mich. 699. 

Mont.—Flowerree Cattle Co. v. 
sot heet etc., County, 81 P. 398, 33 Mont. 


Nev.—Conley v. Chedic, 7 Nev. 336. 

N.H.—Dresser v. Hopkinton, 71 A. 
534, 75 N.H. 138. 

[a] Reason for rule.—Personal 
property which is passing through a 
county for the purpose of finding a 
market elsewhere, or is destined for 
some other county in the state, is not 
property in the county through which 
it is passing, for the purpose of taxa- 
tion. To constitute it property for 
that purpose in any particular county, 
it must be in such:a situation as to 
make it a part of, the wealth of that 
county; it must belong in it, or be in- 
corporated with the other property of 
eae county. Conley v. Chedic, 7 Nev. 
23 


[b] Portable sawmill (1) tempo- 
rarily in use in a town other than 
that in which the owner resided or 
had his place of business was not 
“situated or employed” in such town 
within the meaning of a statute, for 
purposes of taxation. Ingram v. 
Cowles, 23 N.E. 48, 150 Mass. 155. 
(2) A portable sawmill was not taxa- 
ble in a county where it was tempo- 
rarily located on the land of one not 
the owner, where the owner lived in 
a different county, and there returned 
the same for taxation as personalty. 
Joiner v. Pennington, 85 S.E. 318, 143 
Ga. 438. 

[ec] Steam derrick used in the 
erection of a mill by the owner in a 
place other than his residence was 
not subject to taxation in the latter 
place, the exceptions made by the 
statute to the rule that personal prop- 


erty shall be taxed at the residence 
of the owner not including steam der- 
ricks. Dresser v. Hopkinton, 71 A. 
584, O75 ON. Be 138. 

19. See statutory provisions. 

20. State Trust Co. v. Chehalis 
County, 79 F. 282, 24 C.C.A. 584. 

21. State Trust Co. v. Chehalis 
County, supra. ; 

22. Beal-Doyle Dry Goods Co. v. 
Beller, 150 S.W. 1033, 105 Ark. 370. 

23. John Ross & Co. v. Board of 
Sup’rs of Daviess County, 217 S.W. 
677, 186 Ky. 589. 

[a] Thus, where tobacco was pur- 
chased by a nonresident between 
November, 1916, and May, 1917, and 
transferred to a certain county to be 
graded, assorted, and prized prior to 
shipment to England, but, owing to a 
shortage.in shipping facilities, it was 
stored in warehouses, where it was 
situated on Sept. 1, 1917, the assess- 
ment day, the tobacco was taxable in 
such county under St. § 4025, pro- 
viding that tangible personal prop- 
erty shall be listed and taxes paid 
thereon in the county where the same 
has established a taxable situs based 
on the actual situation of the proper- 
ty. John Ross & Co. v. ‘Board of 
Sup’rs of Daviess County, 217 S.W. 
677, 186 Ky. 589. 

Pe Walton v. Westwood, 73 Ill. 

25. Taxability of property as af- 
fected by ownership or possession in 
general see infra §§ 180-199. 

26. McLane v. Judges of Appeal 
Tax Court of Baltimore City, 143 A. 
656, 156 Md. 133. 

Statutory declaration that partner- 
ship an entity see infra § 648. 

27. Ayer, etc., Tie Co. v. Keown, 93 
S.W. 588, 122 Ky. 580, 29 Ky.L. 110, 
400. See Hitt v. Crosby, 26 How.Pr. 
(N.Y.) 413. 

Pr iethg Lae corporation see 

Taxation as between states in gen- 
eral see supra §§ 200-225. . 

28. Hamilton & Gleason Co. vy. 
Emery, (Utah) 285 P. 1006. 

29. Sullivan v. Town of Ashfield, 
116 N.E. 565, 227 Mass. 24. 


pe State v. Haight, 30 N.J.Law 


31. Rogers v. Hennepin County, 36 
S.Ct. 265, 240 U.S. 184, 60 L.Ed. 594; 
Walker v. Jack, 88 F. 576; State y. 


infra . § 


Lord, 161 N.W. 516, 136 Minn. 260. 

[a] Seat in chamber of commerce 
which conducts an exchange may be 
taxable where the exchange is lo- 
cated. Rogers v. Hennepin County, 
36 S.Ct. 265, 240 U.S. 184, 60 L.Ed: 
594; State v. Lord, 161 N.W. 516, 136 
Minn. 260. j 

32. Situs for taxation as between 
states see supra § 221. 

33. Assessment in name of trustee 
see infra § 788. ; 

Liability of trustee in general see 
supra § 190. 

34. See Trusts [39 Cyc 202 et 


U.S.—Harjim, Inc. v. Owens, 52 
F.(2d) 530. 

Cal.—Mackay v. San Francisco, 
61-P. 382, 128 Cal. 678. 

Fla.—State v. Beardsley, 82 So. 794, 
77 Fla. 803. 

Ga.—City of Blakely v. Hilton, 102 
S.E. 340, 150 Ga. 27; Richmond Coun- 
ty Academy v. Augusta, 17 N.E. 61, 90 
Ga. 634, 20 L.R.A. 151. 

Md.—Baltimore v. Stirling, 29 Md. 
48; Latrobe’v. Baltimore, 19 Md. 13. 

Mich.—Hills v. City of Muskegon, 
123 N.W. 21, 158 Mich. 551. 

Minn.—State v. Willard, 79 N.W. - 
829, 77 Minn. 190. 

Miss.—Board of Sup’rs -of Adams 
County v. Dale, 70 So. 828, 110 Miss. 
671; Millsaps v. City of Jackson, 30 
So. 756, 78 Miss. 537. 

N.H.—Rand y. Pittsfield, 49 A. 88, 
70 N.H. 530. 

Ohio.—State v. Matthews, 10 Ohio 
St.. 431. 

36). Pa. 


seri. Gera Vv. 

Wash.—Walla Walla v. Moore, 47 P. 
753, 16 Wash. 339, 58 Am.S.R. 31. 

36. See statutory provisions. 

[a] Statute construed or applied. 
—City of Detroit v. Lewis, 66 N.w. 
958, 109 Mich, 155, 162, 32 L.R.A. 439; 
Curtis v. Township of Richland, 23. 
N.W. 175, 56 Mich. 478; People v. 
Coleman, 23 N.E. 488, 119 N.Y. EST ce 
L.R.A. 407; Dale v. New York, 75 
N.Y.S. 576, 71 App.Div. 227; People v.. 
Dederick, 57 N.Y.S. 1131, 40 App.Div, 
570 [aff 55 N.E. 1099, 160 N.Y. 687]; 
People ‘v., Barker, 28 “N.Y.S. 651, ¢ 

isc. 32; Kellinger’s Petition, 1 Ch. 
Sent. (N.Y.) 26. See Peo. vy. Albany, 
40 N.Y. 154. : 

37. See statutory provisions. 


Marshall, 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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statute provide a different situs for the taxation of 
such personal property,?® and the applicability of 
such statute has been recognized in holding or rec- 
ognizing that trust property is taxable in the tax- 
ing district in which the cestui que trust resides or 
is domiciled,*® where the income from the trust is 
payable directly to him;*° and some statutes provide 
for taxation in the taxing district in' which the ces- 
tui que trust resides if the trustee is a nonresident 


of the state.*1 


Several trustees resident in different districts. 
there are several trustees residing in different tax- 
ing districts, and the residence or domicile of the 
trustee fixes the place of taxation, the assessment 
of the property should be apportioned among them 
according to their pro rata shares,*? and this rule 
has in substance been embodied in statutes in some 
. Jurisdictions. 

Assignee for benefit of creditors. 
sometimes provided for the assessment of property 
held by an assignee for the benefit of creditors in 
the place where the assignor had his principal place 


[a] Statute applied.—-Clark v. 
Powell, 20 A. 597, 62 Vt. 442; Catlin 
Vv. -HuH, 21 Vt. 152. See Crocker. v. 
City of Malden, 118 N.E. 527, 229 
Mass. 313; Welch.v. City .of Boston, 
109 N.E. 174, 221 Mass. 155, Ann.Cas. 
1917D 946 (both cases involving for- 
mer Massachusetts statutes). 

[b] -In Kentucky, under the con- 
struction given certain early statutes, 
the trust estate of a nonresident of 
the state in the hands of a resident 
trustee (1) was taxable at the resi- 
dence of the trustee (Com. v. Simp- 
son, 104 S.W. 274, 31 Ky.L. 880, 103 
S.W. 309, 31 Ky.L. 658; Higgins v. 
Com.,. 103 S.W. 306,.126 Ky. 211, 31 
Ky.L. 653) (2) and not in the coun- 
ty where the trust was created by 
the judgment of the circuit court 
(Com. v. Simpson, supra). 

38. City of Henderson y. Barrett, 
153. S.W. 992, 152 Ky. 648; Botto v. 
Louisville, 79 S.W. 241, 117 Ky. -798, 
25 Ky.L. 1918; Baltimore v. Balti- 
more Safe Deposit, etc., Co., 55 A. 316, 
97 Md. 659. 

-89. Botto v. Louisville, 79 S.W. 
241, 117 Ky. 798, 25 Ky.L. 1918; Lex- 
ington v. Fishback, 60 S.W. 727, 109 
Ky. 770, 22 Ky.L. 1392; Baltimore 
v. Baltimore Safe Deposit, etc., Co., 
55 A. 316, 97 Md. 659; Davis v. Macy, 
124 Mass. 193; Hathaway v. Fish, 13 
Allen (Mass.) 267; Selden v. Brooke, 
52 S.E. 632, 104 Va. 832. See Harting 
vy. Lexington, 43 S.W. 415, 19 Ky.L. 
1829 (where. property was_ taxable 
where person who had a life estate 

sided). 
aD, Williams v. Inhabitants of 
Milton, 102 N.E. 355, 215 Mass. 1; 
Clarke v. Addeman, 58 A. 623, 26 R.I. 
168; Greene v. Mumford, 4 R.I. 313. 

[a] In Massachusetts (1) under 
former St. (1909) c¢ 490 pt 1.8 23. cl 
5, providing for the taxation of prop- 
erty held by a trustee, the income of 
which is payable to another, in the 
name of the trustee in the city or 
town in which such other person re- 
sides, the right to tax property as 
trust or partnership property depend- 
ed on the real character of the prop- 
erty. Williams vy. Inhabitants of Mil- 
ton, 102 N.E. 355, 215 Mass. 1. (2) 
Where, by the terms of an indenture 
of trust, the property contributed by 
certificate holders, or purchased with 
money contributed by them, was held 
by trustees in trust to pay the in- 
come to the holders, who were only 
entitled to have the property admin- 
istered in their interest by the trus- 
tees, and to receive income while the 
trust lasted, and their share of the 
corpus when it terminated, while the 
trustees controlled the business, a 
trust was created, within such stat- 
ute, Williams y. Inhabitants of Mil- 
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of business.44 


If 


Statutes have 


ton, supra [dist Williams v. City of 
Boston, 94 N.E. 808, 208 Mass. 497]. 
(#) Partnership and trust distin- 
Poe in general see Partnership §§ 
Place of taxation of partnership 
property as distinguished from trust 
property under statute see infra § 
648 note 95 [c]. : 
41. See statutory provisions. But 
see caSes Supra § 221 notes 18, 19 (tax- 
ability of trust property in state 
where cestui que trust resides where 
trustee is not a resident of state). 
[a] In Maryland, since “person or 
corporation,” as used in Code Pub. 
Gen. L. art 81 § 215, described who- 
soever could hoid title to property 
to be assessed for taxation, and, 
where title was held by several per- 
sons in a representative capacity, it 
applied to and described all the per- 
sons sharing the office as constitut- 
ing one person, where the “legal ti- 
tle’ to intangible personal property 
was in three trustees, two of whom 
were nonresidents, it was not in a 
person or corporation resident of the 
state and was not assessable under 
§ 215, providing for assessment of 
taxes to the equitable owner in the 
county where he or she resides, where 
the legal title is in some other per- 
son, a resident of some other county 
in the state, but was within § 2, pro- 
viding for assessment to the equita- 
ble owner in the county where he or 
she resides, when the legal holder is 
a nonresident. Humbird v. State Tax 
Commission, 119 A. 157, 141 Md. 405. 
42. Richmond County Academy v. 
Augusta, 17 S.E. 61, 90 Ga. 634, 20 L. 
R.A. 151; Baltimore y. Stirling, 29 
Md. 48; Hardy v. Yarmouth, 6 Allen 
(Mass.) 277; State v. Matthews, 10 
OhioSt. 431. See Millsaps v. City of 
Jackson, 30 So. 756, 78 Miss. 537 (ap- 
parently recognizing rule). 
43. See statutory provisions. 


[a] In Massachusetts it seems 


that, notwithstanding such a statute,. 


formerly in force, the whole trust es- 
tate was taxable at the place of res- 
idence of one of the trustees, where 
the’ other trustees, who were nhon- 
residents of the state, had joined 
with such resident trustee in listing 
the property for taxation. Crocker v. 
City of Malden, 118 N.W. 527, 229 
Mass. 313. 

[b] In New York the statute (Tax 
L. § 8), containing such a provision 
(1) has been given effect (Peo. vy. 
Feitner, 61 N.E. 280, 168 N.Y. 360), 
(2) and, where one trustee was.a 
nonresident of the state, only the 
share held by a resident trustee was 
taxable where he resided (People v. 
Wells, 74 N.H. 878, 182 N.Y. 314; Peo- 
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Trustee in bankruptcy. It has been held that per- 
sonal property of a bankrupt, in the possession of 
a trustee in bankruptcy, is liable to taxation, in the 
taxing district where such property is “found” on 
the date fixed by law for assessment of taxes.*5 

[§ 645] 3. Property Held by Guardian.t* In the 
absence of statute providing otherwise, the view 
has been taken that personal property belonging to 
a person under guardianship,*? including a minor*® 
and an. incompetent person,*® is taxable in the tax- 
ing distriet or unit in which such person is domi- 
ciled or resides, and not in a different district or unit 
in which the guardian resides.°° 
utory provision for the taxation of personal prop- 
erty where the person under guardianship resides,** 
as, for example, property of an incompetent per- 
son,°? is to be given effect. 
have the effect of rendering personal property of a 
ward, in the possession, or under the control. of, 
a guardian, taxable at the residence or domicile of 
the guardian are, however, to be given effect,®? in 


So a specific stat- 


Valid statutes which 


ple v. Feitner, supra). 

44. See statutory provisions. 

[a] Place of business shown.— 
Curley v. New -Engiand Trust Co., 
109 N.E. 171, 221 Mass. 384 (former 
Massachusetts statute). 

45. Tennant v. State Board of Tax-~ 


es and Assessments, 113 A. 254, 95 N. 


J.Law 465. 

[a] fllustration.—Bank deposit. 
Tennant v. State Board of Taxes and 
b Paapahieaaet ph 113 A. 254, 95 N.J.Law 

46. Domicile and change of domi- 
cile of infant or incompetent person 
as affecting taxation of property see 
supra §§ 623, 627. 

Situs for taxation as between states 
see Supra § 222. 

47. See cases infra notes 48—50. 

[a] In Missouri (1) the court, 
while expressly reserving a decision 
as to whether the property of a ward 
should be taxed at the residence of 
the ward or that of the guardian, held 
that, where the guardian and ward 
resided in different school-districts, 
the fact that the ward had resided in 
a third district prior to the death of 
his parents did not make his proper 
ty taxable in that district. State v. 
Hamilton, 100 S.W. 609, 202 Mo. 377. 
(2) It was also held under a statute 
requiring personal property to be as- 
sessed “in the county in which such 
Owner resides” that, if a guardian 
Was appointed in one county and lat- 
er both he and the ward removed to. 
another county, the property of the 


-ward was taxable in the latter coun-. 


ty, notwithstanding the probate court. 
of the first county still retained: ju- 
risdiction over it until final settle-— 
ment of the estate. State v. McCaus- 
land, 55 S.W. 218, 154 Mo. 185. 

48. Louisville v. Sherley, 80 Ky. 
71, 3 Ky.L. 566; West Chester Schoort 
Dist. v. Darlington, 38 Pa. 157; West 
Chester School Directors y. James, 2 
Watts & S. (Pa.) 568, 87 Am.D. 525. 
See Mills’ Guardian v, City of Hop- 


kinsville, 11 S.W. 776, 11 Ky.L. 164 
(apparently recognizing rule). 
49. People v. New York Tax 


Com’rs, 3 N.E. 85, 100 N.Y. 215;.Ma- 
son v. Thurber, 1 R.I. 481. 

50. City of Louisville v. Sherley,. 
80 Ky. 71, 3 Ky.L. 566; People v. New 
York Tax Com’rs, 3 N.E. 85, 100 N.Y. 
215, 


51. Brownsville v. Marr, 5 Tenn. 
CiveAny505: 
52. Brookover Vv. 


Kase, 83 N.E. 
524, 41 Ind.App. 102. : 

53. Tousey v. Bell, 23 Ind. 423; 
Baldwin v. Fitchburg, 8 Pick. (Mass.) 
494. See Payson v. Tufts, 13 Mass. 
493 (taxation in town where both 
guardian and ward resided upheld). 


532 [61 C.J.] 
the case of an incompetent person under guardian- 
ship,®* and of a minor ward who lives in another 
state.°® So, also, where the legal title to personal 
property is in the guardian, it has been held that 
the property is taxable where the guardian resides, 
under a general statute applicable to the taxation 
of personal property,®® and that, where a guardian 
had, pursuant to permission granted by the court, 
appropriated funds of his ward to his own use as 
a loan, the guardian was liable to taxation thereon 
where he resided.®? While, in some jurisdictions, 
it has been held, in giving effect to the particular 
statutes involved, that personal property of a minor 
ward was taxable at the place where the guardian 
and ward both resided,®* and, in the case of prop- 
erty of an incompetent under guardianship, where 
the guardian resided,®® rather than at the place 
where the guardian was appointed, a statute ren- 
dering personal property taxable where the guardian 
was appointed, if not assessed elsewhere, has been 
given effect, regardless of where he or the ward 
resides.°° 

[§ 646] 4. Property of Decedent’s Estate.°1 Ac- 
cording to one view the place for the taxation of 
personal property which has no fixed situs of its 
own is not changed by the death of the owner,®? 
and, in the absence of a statute providing other- 


54 Hinkhouse v. Wilton, 62 N.W. 
782, 94 Iowa 254. 


55. West Chester School Dist. v.| Ex’rs v. 
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distributed to those who succeed him 
in the beneficial ownership. 
Commonwealth, 99 S.E. 573, 
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wise, usually such property, while in the hands of 
an executor or administrator, is taxable where de- 
cedent was domiciled or resided at the time of his 
death,®* or at the placé of qualification or appoint- 
ment of the personal representative ;°* and some 
statutes have made specific provision for taxation, 
where decedent last dwelt, of undistributed person- 
al property in the hands of executors or adminis- 
trators.°® In some jurisdictions a distinction as 
to the place within the state for the taxation of 
personal property without a fixed situs has been 
made between: cases in which decedent was a resi- 
dent of the staté and cases in which he was a non- 
resident ;** where decedent was a resident, the of- 
ficial residence of the personal representative and 
the place of taxation are the place of residence of 
decedent at the time of his death,®°* but, where de- 
cedent was a nonresident, the official residence of 
the personal representative and the place of taxa- 
tion are where the personal representative quali- 
fies,*® notwithstanding he may personally reside in 
another county.°® According to some cases per- 
sonal property in the hands of a personal repre- 
sentative, which does not have a situs of its own, is 
taxable where the personal representative resides,’° 
and it has been held or recognized that effect is 
to be given to a statute which explicitly’! or im- 


Witt, 40 N.W. 39, 72 Mich. 25. See 
Welch y. City of Boston, 97 N.E. 893, 
211 Mass. 178; Hardy v. Yarmouth, 


Rixey’s 


_ Darlington, 38 Pa. 157. 
56. Hills v. City of Muskegon, 123 
N.W. 21, 158 Mich. 551. 


57. Clayton y. Tupelo, (Miss.) 29 
So. 994. 
58. Hughes y. Staunton, 34 S.E. 


450, 97 Va. 518. 
59. Hurt v. Bristol, 51 S.E. 223, 
104 Va. 213. E 
60. Baldwin v. Washington Coun- 
ty, 36 A. 764, 85 Md. 145 [error dism 
18 S.Ct. 939, 168 U.S. 705, 42 L.Ed. 
1213]. 
61. Cross references: 
Liability for taxation see supra §§ 
191-193. 
Property held by trustee see supra § 
644 


Situs for taxation as between states 
see Supra § 224. 
San Francisco v. Lux, 2 P. 254, 
481. 
63. U.S.—Harjim v. Owens, 52 F. 
(2d) 530. 
Cal.—San Francisco’ v. Lux, 2 P. 
254, 64 Cal. 481. 
Conn.—Cornwall y. Todd, 38 Conn. 
443 


17 Fla. 803. 

Ga.—City of Blakely v. Sherman, 
105 S.E. 292, 150 Ga. 749; City, of 
Blakely y. Hilton, 102 S.H. 340, 150 
Ga. 27. ; 

Mda.—Bonaparte y. State, 63 Md. 
465. 

Miss.—Millsaps v. Jackson, 30 So. 
756, 78 Miss. 537. 

Mo.—Stephens y. Booneville, 34 Mo. 
323; State ex rel. White v. Tim- 
brook’s Estate, 129 S.W. 1068, 145 Mo, 
App. 368. Compare Taylor v. St. Lou- 
is County, 47 Mo. 594 (as to bonds 
of estate of nonresident of state). 

Va.—Rixey’s Ex’rs v. Common- 
wealth, 99 S.E. 573, 101 S.E. 404, 125 
Va. 337 [cert gr sub nom. Virginia 
Trust Co. v. Commonwealth of Vir- 
ginia, 41 S.Ct. 320, and error dism 41 
S.Ct. 322, 255 U.S: 561, 65 L.Ed. 786]; 
Staunton v. Stout, 10 S.E. 5, 86 Va. 
aie 

[a] Undistributed property.—In 
case of an undistributed estate held 
by the personal representatives, the 
property must be deemed to be the 
property of decedent until it has been 


Fla.—State v. Beardsley, 82 So. 794,. 


101 S.H. 404, 125 Va. 337 [cert gr sub 
nom. Virginia Trust Co. v. Common- 
wealth of Virginia, 41 S.Ct. 320, and 
error dism 41 §S.Ct.,322, 255 U.S. 561, 
65 L.Ed. 786]. 3 
[b] Segregated intangible proper- 
ty-—Under Const. (1902) § 168, the 
segregated intangible property of the 
estate of a decedent in the hands of 
his executors was taxable under the 
Segregation Act of 1915, in the mag- 
isterial district in which decedent was 
last domiciled, decedent, or his execu- 
tors, being deemed residents thereof 
within the statute for purpose of tax- 
ation. Rixey’s Ex’rs v. Common- 
wealth, 99 S.E. 573, 101 S.E. 404, 125 
Va. 337 [cert gr sub nom. Virginia 
Trust Co, v. Commonwealth of Vir- 
ginia, 41 S.Ct. 320, and error dism 
Gress 322, 255 U.S. 561, 65 L.Ed. 


[c] Effect of removal by execu- 
tors.—Where the legal, as well as 
the real, situs of certain promissory 
notes was at the domicile of the 
testator, it could not be changed by 
the subsequent removal of the notes 
during the administration of the es- 
tate. State ex rel. White v. Tim- 
brook’s Hstate, 129 S.W. 1068, 145 Mo. 
App. 368. 

[d] Residence of personal repre- 
sentative.—Property is not taxable 
where the personal representative re- 


sided in a place other than the last 


domicile of decedent. City of Blake- 
ly v. Sherman, 105 S.E. 292, 150 Ga. 

749; City of Blakely vy. Hilton, 102 
S.E. 340, 150 Ga. 27; Stephens vy. 
Booneville, 34 Mo. 328. 

64. Harjim v. Owens, 52 F.(2d) 530; 
State v. Beardsley, 82 So. 794, 77 Fla. 
803; Gallup v. Schmidt, (Ind.) 53 N. 
E. 384. 

_[a] Omitted property.—The offi- 
cial residence of an executor, in so 
far as it pertained to the authority 
of the assessor to assess omitted 
property of the estate located in the 
county where the executor qualified, 
was in such county during the pend- 
ency of the trust, irrespective of the 
actual residence of the executor. Gal- 
lup v. Schmidt, (Ind.) 54 N.E. 384. 

65. See statutory provisions. 

[a] Statute applied.—Avery v. De 


6 Allen (Mass.) 277 (both cases aris- 
one former Massachusetts stat- 
ute). 

66. Alexander’s Ex’r. v. City of 
Versailles, 153 S.W. 455, 122 Ky. 357. 

67. Alexander’s Ex’r v. City of 
Versailles, supra. See Ewald Iron 
Co. v. Commonwealth, 131 S.W. 774, 
140 Ky. 692 [op extended 134 S.W. 
481, 142 Ky. 465] (property taxable 
in place where .decedent and his ex- 
ecutor were domiciled); Harting v. 
Lexington, 43 S.W. 415, 19 Ky.L. 1829 
(property in which beneficiary under 
a will, who was also an executor, had 
a life estate was taxable where the 
testator had been domiciled and where 
the life tenant resided, notwithstand- 
ing another executor resided: else- 
where). 

68. Alexander’s Ex’r v. City of 
Versailles, 153 S.W. 455, 152 Ky. 357. 

69. Alexander’s Ex’r v. City of 
Versailles, supra. Compare Boske v. 
Security Trust, etc., Co., 56 S.W. 524, 
22 Ky.L. 181 (holding that an admin- 
istrator with will annexed could not 
be required to list personal property 
in the county in which he was ap- 
pointed). : 

70. Hall v. Fayetteville, 20 S.E. 
373, 115 N.C. 281; Johnson v. Oregon 
City, 2 Or. 327 laff 3 Or. 13]; Gallatin 
vy. Alexander, 10 Lea (Tenn.) 475. 

71. Kent v. Exeter, 44 A. 607, 68 N. 
H. 469; Endicott v. Corson, 13 A. 265, 
50 N.J.Law 381; State v. Jones, 39 N. 
J.Law 650; State v. Holmdel Tp., 39 
N.J.Law 79; People v. O'Donnel, 75 
N.E. 540, 183 N.Y. 9; People v. New 
York Tax Com’rs, 1 N.E. 401, 99 N.Y. 
154; People ex rel. Avery vy. Purdy, 
140 N.Y.S. 614, 155 App.Div. 607 [aff 
103 N.E. 1129, 209 N.Y. 575]; Matter 
of Haight, 53 N.Y.S. 226, 32 App.Div. 
496; People vy. Barker, 36 N.Y.S. 725, 
14 Misc. 586. See Austen v. Varian, 
44.N.Y.S. 599, 16 App.Div. 337 (assess- 
ment upheld); Matter of Douglas, 1 
N.Y.S. 126, 48 Hun 318 (where an or- 
der refusing to strike an assessment 
from the assessment rolls was re- 
versed). 
~ [a] Administrator with will an- 
nexed.—Under Tax L. § 8, providing 
that every person shall be taxed 
where he resides for all personal prop- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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plicitly** provides for the taxation of personal prop- 
erty in the hands of a personal representative, where 
he resides; 
where the heirs reside,*® or where deceased resided 
at the time of his death.74 The view has been tak- 
en, however, that a statute making property as- 
sessable at the place of residence of a personal rep- 
resentative did not apply where an administrator 
was appointed after the date as of which the as- 
sessment should be made;*® and also that it does 
apply to the taxation of omitted property for a 
period prior to the death of decedent.*® Ordinari- 
ly after particular property has been distributed or 
paid over to those entitled, it is taxable to them 
personally** at their respective places of resi- 
dence;** and some statutes have rendered person- 
al property taxable where decedent last dwelt, for 
a specified period or until there has been an earlier 


distribution and notice thereof to specified officers.”® » 


Where there are several executors or administra- 
tors, residing in different districts, under the terms 
of some statutes each is to be taxed for an equal 
portion of the value of the property held by him,°° 
and a like rule has been applied where the statute 
made no specific provision in this regard.§? 

[§ 647] 5. Property in Possession of Agent.’? In 
accordance with the general rule that personal prop- 


erty owned by him or under his con-] be taxed in the 
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usually such property is not taxable. 


“tax district’ 
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erty, which does not have a fixed situs of its own, 
is to be taxed to the owner at the place of his resi- 
dence or domicile,** it is, in the absence of statute 
to the contrary, to be so taxed, although the property 
may be in a different taxing district in -the custody 
of an agent;** but in some jurisdictions provision 


is made by statute for the taxation in certain cases 


of property in the hands of an agent at the place 
where the agent resides®® or his business is carried 
on.8* A statute providing that personal property 
under the control of an agent “may” be assessed 
where the agent resides has been construed to be 
merely permissive,*? and as not to prevent taxa- 
tion of such property where the owner resides, in 
accordance with the general statutory require- 
ment;°> where assessments are made both where 
the agent resides and also where the owner resides, 
the latter assessment controls the taxation of the 
property.®° 

[§ 648] 6. Partnership. Property.°° In recogniz- 
ing the rule. sometimes applied that, for certain pur- 


poses at least, a partnership may be treated as a’ 


legal entity and its domicile may be regarded as 
separate and apart from that of its members,®! the 
view has been taken that, for purposes of taxation 
of property belonging to the partnership and. em- 
ployed or invested in the partnership business, a 


where|controlas . . . agent,’ applied as 


trol as administrator, personal prop- 
erty which had not actually been de- 
livered to administrators, with the 
will annexed, by temporary adminis- 
trators, when the assessment was 
made, was subject to taxation where 
the administrators with the will an- 
nexed resided. People ex rel. Avery 
v. Purdy, 140 N.Y.S. 614, 155 App.Div. 
607 [aff 103 N.E. 1129, 209 N.Y. 575]. 

72. Board of Education of Glen 
Ellyn Tp. High School Dist. No. 87 
v. Boger, 125 N.E. 768, 291 Ill. 191; 
Burns v. McNally, 57 N.W. 908, 90 
Iowa 432; Cameron v. Burlington, 9 
N.W. 239, 56 Iowa 320; Sommers v. 
Boyd, 29 N.E. 497, 48 OhioSt. 648; 
Brown v. Noble, 42 OhioSt. 405. See 
McClellan v. Jo Daviess Bd. of Re- 
view, 65 N.E. 711, 200 Ill. 116 (appar- 
ently recognizing rule). But see Mc- 
Gregor v. Vanpel, 24 Iowa 436 (hold- 
ing that, as a rule, personal preperty 
in the hands of an executor is assess- 
able in the county of which the tes- 
tator dies a resident). 


73. Kent v. Exeter, 44 A. 607, 68 
N.H. 469. 
74, Endicott v: Corson, 13 A. 265, 


50 N.J.Law 381. . 

75. Hayden v. Roe, 28 N.W. 186, 
Wis. 288. 

76. Board of Education of Glen 
Ellyn Tp. High School Dist. No. 87 v. 
Boger, 125 N.E. 768, 291 Ill. 191. 

[a] Taxable at residence of de- 
‘cedent.—In view of the provisions of 
Revenue Act §§ 35, 276, 278, the place 
for the taxation of property omitted 
during the lifetime of decedent was 
where such decedent resided. Board 
of Education of Glen Ellyn Tp. High 
School Dist. No. 87 v. Boger, 125 N.E. 
TOS Ogde blk wt OTs 

77. Taxation after distribution in 
general see supra § 192. 

- 78. Cornwall v. Todd, 38 Conn. 443. 
See City of Blakely v. Hilton, 102 S.E. 
340, 150 Ga. 27 (apparently recogniz- 
ing rule). 

79. See statutory provisions; 
cases infra this note. 

[a] Construction and application 
of former Massachusetts statute see 
Welch v. City of Boston, 97 N.E. 893, 
211 Mass. 178; Hardy v. Yarmouth, 6 
Allen 277. ee 

80. See statutory provisions. 

[a] Construction and effect of 
statute.—(1) Under L. (1896) c¢ 908 
§ 8, providing that every person shall 


and 


he resides for all personalty owned 
by him or under his control as execu- 
tor, and that, where property is in the 
possession of two or more persons as 
executors, each shall be taxed for an 
equal portion thereof, each borough 
of the city of New York, must be con- 
sidered a separate, “tax. district.” 
People y. O’Donnel, 75 N.E. 540, 183 
N.Y. 9. (2) Where two executors of 
the same estate resided in different 
boroughs of the city of New York, 
each of such executors was assessable 
in the borough of his residence for 
one half of the property held by them. 
People v. O’Donnel, supra. (3) 
Where, in such case, two executors of 
the same estate, residing in different 
boroughs, were assessed in one sum 
in the borough which was the resi- 
dence of one of them, the assessment 
necessarily imported a valuation of 
the whole estate at the amount as- 
sessed, and could be sustained against 
the executor and the trustee over 
whom the assessors had jurisdiction 
only as to his aliquot share of the 
total valuation of the property in 
their possession. People v. O’Donnel, 
supra. (4) In such case the executor 
not residing in a particular borough 
was entitled to have the assesSment 
canceled as to him. People vy. O’Don- 
nel, supra. (5) Statute applied see 
Matter of Haight, 53 N.Y.S. 226, 32 
App.Div. 496. 

81. State v. Matthews, 10 OhioSt. 
431. 

82. Situs for taxation as between 
states see supra §§ 219, 220. 

Taxation of property held by agent 
in general see supra § 194. 

83. See supra § 635. 

84. Ill.—Ellis v. People, 
428, 199 Ill. 548. 

Iowa.—Snakenberg v. Stein, 102 N. 
W. 538, 126 Iowa 650. 

Ky.—O’Callaghan v. Owensboro, 64 
S.W. 619, 111 Ky. 765, 23 Ky.L. 1099. 

N.Y.—Boardman v. Tompkins Coun- 
ty; 85 N.Y. 359. 

Ohio.—Parish & Co. v. Kauffman, 7 
OhioN.P.N.S. 342: 

85. See statutory provisions. 

[a] In New York (1) L. (1851) ¢ 
176 § 2, amending 1 Rev. St. c 13 tit 
2 art 1 § 5, and requiring that every 
person shall be assessed where he re- 
sides for personal property owned by 
him or “in his possession or under his 


65 N.E. 


regards the latter provision only’ to 
cases where the owner was a nonresi- 
dent of the state. People v. New 
York Tax Com’rs, 3 N.E. 85, 100 N.Y. 
215; Boardman v. Tompkins County, 
85 N.Y. 359. Contra People v. Bug, 
13. Abb.N.Cas. 169, 66 How.Pr. 242. 
(2). Personal property belonging to 
resident of state, in the hands of an 
agent, also a-resident but living in 
another county, which was subject to 
the order and control of the owner, 
was taxable at his place of residence 
and not at that of the agent. Board- 
man vy. Tompkins County, 85 N.Y. 359. 
(3) The statute was applied to prop- 
erty of a nonresident of the state held 
by a resident agent. People v. Willis, 
31 N.E. 225, 133 N.Y. 383; People v. 
Ogdensburgh, 48 N.Y. 390. 

86. See statutory provisions. 

[aj] Statute applied.—(1) Cattle in 
charge of agent engaged in the busi- 
ness of feeding cattle were properly 
taxed where such business was car- 
ried on. Dalby v. People, 16 N.E. 224, 
124 Ill. 66. (2) Where the’ owner 
manufactured boots and shoes at the 
Illinois state prison at Joliet, through 
an agent, and sold them at its place 
of business in Chicago, it was held 
that the stock and machinery em- 
ployed in the manufacture at Joliet 
were taxable there. Selz v. Cagwin, 
104 Ill. 647. (3) Grain purchased by 
an agent and stored in his warehouse 
was taxable where the warehouse was 


located. Walton v. Westwood, 73 Ill. 
125. 
[b] Statute not applicable.—Cat- 


tle being fed by a hired man on an- 
other farm of the owner in a different 
county from that in which the owner 
resided, and subsequently returned to 
the home farm, were to be considered 
as under the control of the owner ali 
the time and not in the hands of an 
agent within the meaning of the stat- 
ute. People v. Caldwell, 32 N.E. 691, 
142 Ill. 434. 

87. Curtis v. Richland Tp., 23 N. 
W. 175, 56 Mich. 478. 

8s. Curtis v. Richland Tp., supra. 

s9. Curtis, v. Richland Tp., supra. 

90. Domicile of partnership for 
purposes of taxation as between dif- 
ferent states see supra § 623. 

Liability. to taxation in general see 
supra § -199. : 

91. See Partnership §§ 172, 173. 
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partnership may have a domicile at the place where 


its business is carried on®? so as 


property taxable there,®* irrespective of the resi- 
dence or domicile of the individual partners.®* 
These rules have explicitly or implicitly been em- 
bodied in some statutes,®® and the validity of such 
There is, however; au- 
thority for the view that, where the partners reside 
in different taxing districts, the place of business of 
the firm does not fix the place of taxation for all 
the partnership personal property,®? and that, in 
the absence of any statutory provision specifically 
applicable to the taxation of partnership property, a 


a statute has been upheld.®® 


92. Louisville v. Tatum, 64 S.W. 
836, 111 Ky. 747, 23 Ky.L. 1014; Platts- 
burg School Dist. v. Bowman, 77 S.W. 
880, 178 Mo. 654; Clay, Robinson & 
Co. v. Douglas County, 129 N.W. 548, 
88 Neb. 363, L.R.A.1915C 922, Ann.Cas. 

19128 ‘756. 

93. Louisville v. Tatum, 64 S.W. 
836, 111 Ky. 747, 23 Ky.L. 1014; P’atts- 
burg School Dist. v. Bowman, 77 S.W. 
880.178 Mo. 654: Clay, Robinson & Co. 
‘-v. Douglas County, 129 N.W. 548, 88 
Neb. 363, L.R.A.1915C 922, Ann.Cas.> 
1912B 756. 

94. Louisville v. Tatum, 64 S.W. 
836, 111 Ky. 747, 28 Ky.L. 1014; Platts- 
burg Schoo!’ Dist. v. Bowman, 77 S,W. 
880. 178 Mo. 880. 

95. See statutory provisions, 

fa] Statutes construed or applied. 
—Munson v. Crawford, 65 Ill. 185; 
McCann y. Inhabitants of Town of 
Minot, 78 A. 465, 107 Me. 393; Wil- 
liams v. Saginaw, 16 N.W. 260, 51 
Mich. 120: McCoy v. Anderson, 11 N. 
W. 290, 47 Mich, 502; Putnam v. Fife 
Lake Tp., 7 N.W. 699, 45 Mich. 125; 
Barber v. Town of Benson, 158 S.E. 
245, 200 N.C. 683; Fairbanks v. Kitt- 
redge, 24 Vt. 9. 

[b] In Maryland (1) it has been 
held, in construing Acts (1896) ¢ 120 
§§ 173, 174 and Acts (1914) c 841 § 
234, that, for taxation purposes, by 
such sections the legislature has made 
a partnership a legal entity within 
the tax district in which it has its 
place of business (McLane v. Judges 
of Appeal Tax Court of Baltimore 
City, 143 A. 656, 156 Md. 133), (2) and 
has rendered intangible personal 
property of a firm taxable where the 
place of business of the firm is lo- 
cated (McLane v. Judges of Appeal 
Tax Court of Baltimore City, supra). 

[ec] In Massachusetts (1) a stat- 
ute has been enacted providing that 
partners, whether residing 
Same or different towns, shall be tax- 
ed for all tangible personal property 
belonging to the partnership, except 
ships and vessels, in the place where 
such property is. situated. Acts 
(1925) ec 64. (2) Earlier statutes 
making property employed in the 
partnership business taxable where 
the business was carried on were fre- 
quently construed or applied see Bart- 
lett v. Tufts, 134 .N.E. 630, 241 Mass. 
96; Spinney v. Lynn, 52 N.E. 523, 172 
-Mass. 464; Duxbury v. Plymouth 
County, 52 N.E. 535, 172 Mass. 383; 
Cloutman y. Concord, 40 N.E. 763, 163 
Mass. 444; Ricker v. American L. & 
TT. .Co:;, <b) NEM. | 284, /140 Mass.’ 346. 
Barker v. Watertown, 137 Mass. 227; 
Hoadley v. Essex County Com’rs, 105 
Mass. 519; Bemis v. Boston, 14 Allen 
366; Peabody v. Essex County, 10 
Gray 97. (3) The personal property 
held by an unincorporated joint-stock 
association was taxable as partner- 
ship property where its business was 
carried on and not elsewhere. Hoadley 
vw. Essex County Com’rs, supra. (4) 
So an earlier statutory provision that 
partners having places of business in 
two or more towns shall be taxed in 
each of such places for the proportion 
of property employed therein, was 
given effect. Duxbury v. Plymouth 


in the, 
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to render such 
is situated.®§ 


County, 52 N.E. 535, 172 Mass. 383. 
(5) A “place of business” within the 
application of such earlier provision 
was a place where the business was 
carried on by the partners under their 
own control and on their own ac- 


count. Little v. Cambridge, 9 Cush. 
298. (6) Facts not bringing case 
within such earlier provision see 


Cloutman y. Inhabitants of Concord, 
40 N.E. 763, 163 Mass. 444. (7) Where 
persons associated for the purpose of 
purchase, improvement, and manage- 
ment of the real estate for gain, under 
the form of a trust, they being certifi- 
eate ho'ders therein, it was held that 
they were partners. so that, under for- 
mer Rev. L. ¢ 12 § 27, all the property 
of the enterprise was taxable where 
the business was carried on, and that 
they were not mere cestuis que trust, 
so as to render the interest of each 
taxable, under § 23 cl 5, in the city or 
town of his residence; this, notwith- 
standing a provision of the trust 
agreement attempting to exempt them 
and the trustees from personal liabili- 
ty for the debts of the trust. Wil- 
liams v. City of Boston, 94 N.E. 808, 
208 Mass. 497. (8) Place of taxation 
of trust property as distinguished 
from partnership property under 
statute see supra § 644 note 40 [a]. 

[d] 
494 and Tax Bill § 143 (2 Pollard Code 
p 2265) have been construed to mean 
that partnership property not other- 
wise taxed was to be taxed in the 
city or county where the partner- 
ship business is or was conducted 
(Commonwealth v. Schmelz, 76 S.E. 
905, 114 Va. 364), (2) and that, where 
the partnership carries on separate 
and distinct businesses, : both as to 
capital and conduct in different cities 
or counties, the partnership property 
in each business is to be taxed in the 
city or county in which it is or was 
conducted (Commonwealth Ve 
Schmelz, supra). (3) The place of 
residence of the partners does not fix 
the place of taxation. Commonwealth 
v. Schmelz, supra. 

96. McLane v. Judges of Appeal 
Tax Court of Baltimore City, 143 A. 
656, 156 Md. 138. 

[a] Thus a statute declaring a 
partnership a legal entity for the pur- 
pose of taxation with ownership of 
the property where the firm is resi- 
dent has been held valid notwith- 
standing a constitutional provision 
for the taxation of personal property 
at the residence of the owner. Mc- 
Lane v. Judges of Appeal Tax Court 
orators City, 143 A. 656, 156 Md. 


97. 43 N.J.Law 


142. 
98. Taylor v. Love, supra. 
Domicile or residence of cor- 


Taylor v. Love, 


99. 
poration in general see Corporations 
§§ 408-419, 

1. City of Covington v. Standard 
Oil Company, 127 S.W. 480, 187 Ky. 
837; Langdon-Creasy Co. v. Trustees 
of Owenton Common School Dist.,.76 
S.W. 381, 116 Ky. 562, 25 Ky.L. 823.. 

2. Parker v. Proprietors of Ceme- 
tery of Mt. Auburn, 104 N.E. 756, 217 
Mass. 286. 


In Virginia (1) Code §§ 492,: 


[§§ 648-649 


general statute may render tangible personal prop- 
erty of a partnership taxable where such property 


" [§ 649] E. Corporations and Corporate Proper- 
ty®®—1. General Rules—a. Domicile, Residence, and 
the Like—(1) In General. Ordinarily, at least, a 
corporation may have but one domicile within a 
state for purposes of taxation, and may not change 
its domicile at will.? 
tion ordinarily has its domicile at the place where 
its principal business office or residence is located,* 
or, as sometimes stated, at its principal place of 
business,* and, the fact that stockholders’ meetings 


For such purposes a corpora- 


[a] In case of nonbusiness corpo- 
ration, fixing a place other than the 
domicile as the meeting place of the 
corporators and trustees and as the 
place for the care of trust funds did 
not affect the location of the domicile. 
Parker v. Proprietors of Cemetery of 
Mt. Auburn, 104 N.E. 756, 217 Mass. 
286. 

3. Ga.—Greene County v. Wright, 
54 S.B. 951, 126 Ga. 504, 56 S.H, 288, 
127 Ga. 150. 

Ky.—Frankfort v. 58 S.W. 
873, 22 Ky.L.. 502. 

Mo.—Pacific R. Co. v. Cass County, 
53 Mo. 17. 

N.J.—Warren Mfg. Co. v. Warford, 
37_N.J.Law 397. ‘ 

N.Y.—Union Steamboat Co. v. Buf- 
falo, 82 N.Y, 351; Peo. v. Barker, 34 
N.Y.S. 269, 87 Hun 341 [aff 42 N.E. 
725, 147 N.Y. 715]; Peo. v. Marenus, 
62 Mise. 317, 116 N.Y.S. 189 [aff 134 
App.Div. 170, 118 N.Y.S. 838, aff 90 
N.E. 1164, 196 N.Y. 569]. See Austen 
v. Hudson River Tel. Co., 73 Hun 96, 
25 N.Y.S. 916 (recognizing rule). 

Ohio.—State v. Zangerle, 159 N.E. 
823,. 117 OhioSt. 436 [aff sub nom. 
Stanton v. State Tax Commission of 
Ohio, 159 N.E. 340, 26 OhioApp. 198]; ~ 
Pelton v. Northern Transp. Co., 3 
OhioSt. 450. 

Tenn.—Grundy County v. Tennessee 
peed, etc., Co., 29 S.W. 116, 94 Tenn. 
Va.—Loyds Executorial Trustees 
v. City of Lynchburg, 75 S.E. 233, 113 
Va. 627; Atlantic & Danville Ry. Co. 
v. Lyons, 42 S.H. 932, 101 Va. 1; 
Orange, etc., R. Co. v. Alexandria, 17 
Gratt. (58 Va.) 176. 

Wis.—Milwaukee Steamship Co. v. 
Milwaukee, 53 N.W. 839, 83 Wis. 590, 
$c RAS 353. 

Ont.—Brantford v. Ontario Inv. Co., 
15 Ont.A. 605. ; 

[a] Statute construed.—(1) The 
“principal office or place of business,” 
as used in a statute fixing the place 
of taxation, means its domicile 
(Southern Express Co. vy. Patterson, 
123 S.W. 353, 122 Tenn. 279) (2) 
which, under the Tennessee statutes, 


Stone, 


is the county where its charter is 


registered; it is the place where the 
governing power resides and is exe- 
cuted, and not where its ordinary 
business is conducted (Southern Ex- 
press Co. v. Patterson, supra). 

[b] Statutory embodiment of rule 
see Detroit Transportation Co. ‘v. 
Board of Assessors, 51 N.W. 978, 91 
Mich. 382. 3 

4 Ark.—Home Fire Ins. Co. v. 
Benton, 153 S.W. 830, 106 Ark. 552; 
Harris Lumber Co. v. Grandstaff, 95 
S.W.. 772, 78 Ark. 187. 

Cal.—San Joaquin, etc., Canal, ete., 
Co. v.. Merced County, 84 P. 285, 2 Cal. 
App. 593. 

Ga.—Greene County v. Wright, 54 
S.E. 951, 126 Ga. 504, 56 S.E. 288, 127 


Ga. 150. 

Ky.—Frankfort. v. 58 S.w. 
373, 22 Ky.L. 502. 

N.H.—Woodsum Co, v. Sunapee, 69 
A. 577, 74 N.H. 495. : 

N.Y.—Peo. v. Barker, 34 N.Y.S. 269, 


eEoe 341 [aff 42 N.E. 725, 147 N.Y. 


Stone, 


ee ee eee 
For later cases, developments and changes in the law see Annotations, same title and section number. 
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§§ | 649-650] 


are held in a certain place has been given consid- 
eration in determining that such place is the domi- 
In the case of a nonbusi- 
ness corporation, the view has been taken that the 
domicile is at the place where its principal functions 
are exercised.© While it has been held or recognized 
that, within the meaning of some statutes, a cor- 
poration may be regarded as an inhabitant of the 
town or place where it has its established or prin- 
cipal place of business,’ or where it maintains its 
office to transact its corporate business,’ there is 
authority for the view that, usually at least, a cor- 
poration may not be regarded as an inhabitant of 
a particular place for purposes of taxation,® and 
it has been held that a nonbusiness corporation may, 
not be considered an “inhabitant” of a place in 
which it maintains an office for mere transitory and 
subsidiary affairs where its principal functions are 
As bearing on the question 
of the place of taxation,!1 courts have had oceasion 
to consider the particular facts or to construe the 
particular statute in determining where the corpo- 


cile of the corporation.® 


exercised elsewhere.?°® 


Okl.—Standard Paving Co. v. Coun- 
ty Board of Equalization of Beckham 
County, 273 P. 201, 1385 Okl. 15. 

Wash.—Suburban Transp. System 
ae County, 295 P. 124, 160 Wash. 
364. 
Wis.—Milwaukee Steamship Co. v. 
Milwaukee, 53 N.W. 839, 83 Wis. 590, 
18 L.R.A. 353. 

N.B.—Ex p. St. John Suspension 
Bridge Co., 8 N.B. 190. 

5. Grundy County v. Tennessee 
Coal, etc., Co., 29 S.W. 116, 94 Tenn. 
295. e 
6 Parker v. Proprietors of Ceme- 
tery of Mt. Auburn, 104 N.E. 750, 217 
Mass. 286. 

7. Portland v. Union Mut. L. Ins. 
Co., 9 A. 613, 79 Me. 231; Portland, 
ete., R. Co. v. Saco, 60 Me. 196; Au- 
gusta Bank y. City of Augusta, 36 Me. 
255. 

gS Ontario Bank v. Bunnell, 10 
Wend. (N.Y.) 186, 192. 

9. Hartford Fire Ins. Co. v. Hart- 
ford, 3 Conn. 15; Cherokee Ins. & 
Banking Co. v. Justices of Whitfield 
County, 28 Ga. 121; Boston Invest- 
ment Co. v. Boston, 33 N.E. 580, 158 
Mass. 461; Worcester Mutual Fire 
Insurance Co. v. City of Worcester, 
7 Cush. (Mass.) 600; Salem _ Iron 
Factory Co. v. Danvers, 10 Mass. 
514; Nashua Sav. Bank y. Nashua, 46 
N.H. 389. 


Banking corporation as “inhab- 
itant” see infra § 658. 
Foreign corporation as “inhab- 


jtant” of taxing district within state 
see infra § 672. 

Insurance company as “inhabitant” 
see infra § 660. 

10. Parker v. Proprietors of Ceme- 
tery of Mt. Auburn, 104 N.E. 750, 217 
Mass. 286. See Trustees of Green 
Foundation v. Boston, 12 Cush. 
(Mass.) 54 (as to the place of taxa- 
tion of a ministerial fund). i 

[a] TIllustration.—A_ corporation, 
incorporated as proprietors of the 
cemetery of Mt. Auburn, by St. (1835) 
ce 96 § 1 which recited that the ceme- 
tery was located in the towns of Cam- 
bridge and Watertown, was not an 
“inhabitant” of Boston, within St. 
(1909) c 490 pt 1 § 23, so as to au- 
thorize the imposition of a personal 
property tax on it by that city, even 
though the offices of the president 
and the treasurer were established, 
and the meetings of the corporators 
and the trustees were held, in_Bos- 
ton. Parker v. Proprietors of Ceme- 
tery of Mt. Auburn, 104 N.E. 750, 217 

ass. 286. 

Men Place of taxation in general 
see infra §§ 651-657. } 

12. See case infra this note. 

[a] Thus, where a corporation had 


its 


TAXATION 


tory provisions. 


there was no evidence that it had any 
other office in the state, such office 
was deemed the “principal office.” 
Warren R. Co. v. Person, 32 N.J.Law 
566 [aff 32 N.J.Law 134]. 

13. See case infra this note. 

[a] Statute construed.—(1) ‘“Where 
the governing power of the corpora- 
tion is exercised; where those meet 
in council who have a right to con- 
trol its affairs and prescribe what 
policy of the corporation shall be pur- 


‘sued, and not where the labor is per- 


formed in executing the requirements 
of the corporation in transacting its 
business,” is the place where the cor- 
poration has its principal place of 
business or where it ‘exercises its 
corporate powers.” Middletown Fer- 
ry Co. v. Town of Middletown, 40 
Conn. 65, 70. (2) “Business,” in 
Comp. L. § 3834, making corporate 
property taxable where the office of 
the corporation is located, provided 
“business” is actually transacted 
at the office, otherwise at the place 
where the principal “business” is 
transacted, means something more 
than the annual meeting of stock- 
holders and newly chosen directors; 
and, where the only “‘business” of a 
navigation company transacted at the 
place named in the articles of incor- 
poration as its office is the annual 
meeting of stockholders, the resi- 
dence of the corporation for purpose 
of taxation is the place where the 
principal, “business” is conducted, 
Such as receiving and disbursing the 
funds of the corporation. Teagan 
Transp. Co. V. Board of Assessors, 
102/N.W. 278, 139 Mich. 1, 69 2.R.A. 
431, 111 Am.S-R. 391. See Detroit 
Transp. Co. v. City of Detroit Asses- 
sors, 51 N.W. 978, 91 Mich. 382. 

[b] Removal or change.—Where 
the applicable statute contemplates 
a corporation’s change of its principal 
place of business or of the place 
where it exercises its corporate pow- 
ers, such a change may be made. 
Middletown Ferry Co. v. Town of 
Middletown, 40 Conn. 65. 

14. See case infra this note. ’ 

fa] Thus a corporation’s princi- 
pal business was transacted for pur- 
poses of taxing shares of stock at 
the place where the plant, was located 
and business transacted, not where 
books were kept. Iowa Limestone Co. 
vy. Cook, 233 N.W. 682, 211 Iowa 534. 

15. Seé case infra this note. .- 

fa] Whus keeping of books and 
bank account in a district other than 
that in which its principal place of 
business was located, was not “doing 
business’”’ in such other district with- 
in the taxing statute. Iowa Lime- 
stone Co. v. Cook, 233 N.W. 682, 211 


‘an office in a particular town, and!iIowa 534. 


Waiver of objection. 
objection to the taxation of its property in a county 
where it maintains an office, although its principal 
office and place of business are in another county.1% 

[§ 650] (2) Corporate Designation. 
designation of the principal or home office or place 
of business of a corporation contained in its arti- 
cles or certificate of incorporation is at least prima 
facie evidence of the location of such office or place 
of business,17 and usually such designation!’ or a 
designation as to where the operations of the com- 
pany are to be carried on,?® is conclusive against the 
corporation, unless its residence has been changed 
pursuant to some statute,?° and there is also author- 
ity for the view that such designations are conclu- 
sive, even against the taxing authorities,?1 and fix 
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ration’s “principal office” is located,!? where it has 
its “principal place of business or exercises its cor- 
porate powers,”!* where its “principal business is 
transacted,”** or where it is “doing business,’ 
as such terms have been used in particular statu- 


A corporation may waive 


While the 


16. In re McLean, 33 N.E. 821, 138 
N.Y. 158, 20 L.R.A. 389. See McLean 
v. Couper Milling Co., 14 N.Y.S. 509, 
60 Hun 578 [aff 30 N.E. 1149, 133 N.Y. 
603] (where sworn statement in re- 
turn as to principal office authorized 
disregard of another affidavit in that 
regard). Np 

[a] Facts constituting waiver.— 
Matter of McLean, 33 N.E. 821, 138 
INGYS) 158.720 LR ALAS 89, 

17. Home Fire Ins. Co. v. Benton, 
153 S.W.. 830, 106 Ark. 552; Inter- 
Southern Life Ins. Co. v. Milliken, 149 
Pre 875, 149 Ky. 516, L.R.A.1917A 

18. Koochiching Co. v. Mitchell, 
173 N.W. 151, 186 Iowa 1216; Inter- 
Southern Life Ins. Co. v. Milliken, 149 
S.W. 875, 149 Ky. 516, L.R.A.1917A 
460; Peo. v. Barker, 36 N.Y.S. 844, 91 
Hun 594; Peo, v. Barker, 34 N.Y.S. 
269, 87 Hun 341 [aff 42 N.E. 725, 147 
N.Y. 715]. See Chadwick v. Crapsey, 
35 N.Y. 196 (apparently recognizing 


rule). 

[a] Indefinite location.—If the 
statute requires the certificate of in- 
corporation to state the place of the 
principal business office and the state- 
ment is that it shall be at N “or at 
such other place as the stockholders 
of the company might determine,” the 
latter provision will be held to be 
surplusage and the residence of the 
corporation to be designated as N. 
Peo. v. Barker, 91 Hun 594, 36 N.Y.S. 


844. 

[b] Principal place of business 
within state—The requirement of 
the statute that every corporation 
shall in its articles designate its 
principal place of business has refer- 
ence to a principal place of business 
in the state, and the corporation hay- - 
ing fixed it as by law required, that 
place becomes the place for taxation 
for certain purposes. Koochiching 


Co. v. Mitchell, 173 N.W. 151. 186 
Iowa 1216. 
19. Oswego Starch Factory v. Dol- 


loway, 21 N.Y. 449. 

20. Peo. v. Barker, 34 N.Y.S. 269, 
87 Hun 341 [aff 42 N.E. 725, 147 N.Y. 
415). 

21. Union Steamboat Co. v. Buf- 
falo, 82 N.Y. 351; Western Transp. 
Co; v. Scheu, 19 N.Y. 408; Chese- 
brough Mfg. Co. v. Coleman, 44 Hun 
(N.Y.) 545; State v. Zangerle,.159 N. 
E. 828, 117 OhioSt. 486 [aff suh nom. 
Stanton v. State Tax Commission of 
Ohio, 159 N.E. 340, 26 OhioApp. 198]; 
Pelton v. Northern Transp. Co., 37 
OhioSt. 450; Loyd’s Executorial T'rus- 
tees v. City of Lynchburg, 75 $.E. 
233, 1138 Va. 627. See Peo. v. Chalm- 
ers & Williams Co., 159 N.H. 794, 328 
Ill. 413 (apparently recognizing rule) ; 
Iowa Limestone Co. v. Cook, 233 N. 
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the place for taxation of the corporation’s property 
where such place is otherwise a proper place of tax- 
according to other cases a designation of 
the principal place of business and similar desig- 
nations, required by statute, contained in articles 
of incorporation,?® or in a certificate or amendment 
of articles of incorporation, made in connection with 
a change of domicile, office, or place of business,** 
are not conclusive against the taxing authorities in 
the absence of a valid statutory provision making 
such designations conclusive, and, 
a designation will not control, as against the ob- 
jection of the taxing authorities, where it is shown 
that such designation is a mere fiction and that the 
actual domicile,2° principal place of business,?* or 
office for business?? is in fact elsewhere; 
with, this latter view it has been held or recognized 


22 


ation, 


that, if no business is transacted 


place of business except the holding of meetings of 


W. 682, 211 Iowa 534 (where, however, 
the court apparently considered the 
facts in determining where a corpo- 
ration’s principal business was trans- 
acted and where it was ‘doing busi- 
ness’’). 7 

[a] Avoidance of taxation.—The 
fact that the principal office of the 
corporation is located by its certifi- 
cate with a view to avoid, or decrease 
the amount of, taxation does not af- 
fect the operation of the rule as to 


eonclusiveness. Union Steamboat Co. 
v. Buffalo, 82 N.Y. 351; Western 
Transp. Co. v. Scheu, 19 N.Y. 408; 


State v. Zangerle, 159 N.E. 823, 117 
OhioSt. 436 [aff sub nom. Stanton v. 
State Tax Commission of Ohio, 159 
N.E. 340, 26 OhioApp. 198]; Loyd’s 
Executorial Trustees v. City of 
Lynchburg, 75 S.E. 233, 113 Va. 627. 

[b] Business mainly carried on at 
place other than where principal of- 
fice located.— Where the certificate lo- 
cates the principal office, as required 
by statute, the fact that the business 
of the corporation is mainly carried 
on elsewhere does not affect the op- 
eration of the rule as to conclusive- 
ness. Union Steamboat Co. v., Buffalo, 
82 N.Y. 351; Western Transportation 
Co. v. Scheu, 19 N.Y. 408; “State v. 
Zangerle, 159 N.E. 823, 117 OhioSt. 
436 [aff sub nom. Stanton v. State 
Tax Commission, 159 N.E. 340, 26 
OhioApp. 198]; Pelton v. Northern 
Transp. Co., 37 OhioSt. 450; Loyd’s 
Executorial Trustees v. ity 
Lynchburg, 75 S.E. 233, 113 Va. 627. 

[ec] Form of certificate.—The fact 
that the certificate of incorporation 
specified, as required by the statute, 
that the “principal office for manag- 
ing the affairs” of such company was 
located in a specified place, instead of 
using the language of another statute 
fixing the place of taxation of prop- 
erty of a corporation in the place 
where “the principal office or place 
for transacting the financial concerns 
shall be,’ did not affect the rule as to 
econclusiveness. Union Steamboat Co. 
Ve eS UtiadOy woo ON. COOL, 

[d] Effect of payment and accept- 
ance of taxes.—Payment and accept- 
ance of taxes by corporation, on the 
theory that the designation of the 
place of the principal office was its 
domicile, is of some force in deter- 
mining the place where it is subject 
to taxation. Stanton v. State Tax 
Commission of Ohio, 159 N.E. 340, 26 
OhioApp. 198 [aff sub nom. State v. 


Zangerle, 159 N.E. 8238, 117 OhioSt. 
436]. 

22. See cases supra note 21. 

23. Home Fire Ins. Co. v. Benton, 
153 S.W. 830, 106 Ark. 552; . Inter- 
Southern Life Ins. Co. v. Milliken, 


149 S.W. 875, 149 Ky. 516, L.R.A.1917A 
460 (well considered case in which 
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ation.” 


therefore, such 


erty. 
in line 


at the nominal 


the authorities are reviewed); De- 
troit Transp. Co. v. Detroit Bd. of 
Assessors, 51 N.W. 978, 91 Mich. 382; 
Woodsum Steamboat Co. v. Sunapee, 
69 A. 577, 74 N.H. 495. But see City 
of Covington vy. Standard Oil Co., 127 
S.W. 480, 137 Ky. 837 [dist on the 
facts in Inter-Southern Life Ins. Co. 


v. Milliken, 149 S.W. 875, 149 Ky. 516,. 


L.R.A.1917A 460] (where, however, 
both the designation and the facts 
were in accord). 

[a] Statute regulatine effect of 
designation.—(1) In Michigan, under 
a statute providing that the place 
where the office of the corporation is 
located in its articles of incorporation 
shall be deemed its residence, provid- 
ed its business is actually transacted 
at such office, but that, if it shall es- 
tablish its principal office in any 
other place than the place named in 
such articles, then the place where it 
transacts its principal business shall 
be deemed its residence for purposes 
of taxation, and, if there is no prin- 
cipal office in the state, the residence 
shall be deemed to be where the cor- 
poration transacts business, it was 
held that the mere holding of stock- 
holders’ meetings at. the place desig- 
nated in the articles of incorporation 
could not be considered the principal 
business of the corporation so as to 
make such place its residence for pur- 
poses of taxation. Teagan Transp. 
Co. v. Detroit Bd. of Assessors, 102 
N.W. 3273, 139 Mich. 1,111 Am.S.R. 
391, 69 L.R.A. 431. (2) Such statute 
has been anplied in fixing the resi- 
dence of the corporation at a place 
other than that designated in the ar- 
ticles of incorporation. Portsmouth 
Tp. v. Cranage Steamship Co., 111 N. 
W. 749, 148 Mich. 230, 118 Am.S.R. 
578; Teagan Transp. Co. v. Detroit 
Bd. of Assessors, supra. (3) Under 
a different state of facts the resi- 
dence of the corporation was held to 
be at the place designated in the ar- 
ticles of incorporation. Detroit v. 
Lothrop Estate Co., 99 N.W. 9, 136 
Mich. 265. 

24. Home Fire Ins. Co. v. Benton, 
153 S.W. 830, 106 Ark. 552; Inter- 
Southern Life Ins. Co. v. Milliken, 149 
S.W. 875, 149 Ky. 516, L.R.A.1917A 
460; Detroit Transp. Co. v. Detroit 


Bd. of Assessors, 51 N.W. 978, 91 
Mich. 382. 
25. Inter-Southern Life Ins. Co. v. 


Milliken, 149 S.W. 875, 149 Ky. 516, 
L.R.A.1917A 460 [dist City of Coving- 
ton. v. Standard Oil Co., 127 S.W. 480, 
LO AGVANSOLC Ve 

[a] Rule applied where it was 
shown that the amendment of the ar- 
ticles of incorporation to show a 
change of location of the home office 
was made merely to avoid taxation in 
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stockholders and directors, while the principal place 
of business is in fact elsewhere, the nominal place 
of business is not the residence for purposes of tax- 
Where the ‘statute does not require the 
articles of incorporation to state where the princi- 
pal office shall be, the insertion of such a state- 
ment is not conclusive,2® even in jurisdictions where 
the rule is otherwise when such a statement is re- 
quired;*° and where a statute merely provides for 
the designation of a particular locality in a county 
as the domicile of the corporation, the question as 
to where such domicile is located is one of fact.3+ 

[§ 651] b. Situs of Property**—(1) Real Prop- 
In accordance with the general rule** real 
property of a corporation is ordinarily taxable where 
the land is situated.*4 
specifié terms, embodied in statutes,>> and under 
some statutes a corporation’s interest as the mort- 
gagee of real property is taxable, as an interest in 


This rule is commonly, in 


the place originally designated, and 
that the corporation actually con- 
tinued to conduct its business in the 
latter place. Inter-Southern Life Ins. - 
Co. v. Milliken, 149 S.W. 875, 149 Ky. 
516, L.R.A.1917A 460. 

26. Home Fire Ins. Co. v. Benton, 
153 S.W. 830, 106 Ark. 552; Woodsum 
Steamboat Co. v. Sunapee, 69 A. 577, 
74 N.H. 495 


27. Detroit Transp. Co. v. Detroit 
Ba. of Assessors, 51 N.W. 978, 91 
Mich. 382. 

28. Woodsum Steamboat Co. v. 


Sunapee, 69 A. 577, 74 N.H. 495. 

29. Milwaukee Steamship Co. v. 
Milwaukee, 53 N.W. 839, 83 Wis. 590, 
18 L.R.A. 358. 

30. Austen vy. Hudson River Tel. 
Co., 73 Hun 96, 25 N.Y.S. 916. 

31. Georgia Fire Ins. Co. v. Cedar- 
town, 67 S.E. 410, 148 Ga. 87, 19 Ann. 
Cas. 954. 

[a] Holding of stockholders’ or 
directors’ meetings in a certain place 
in the county did not fix the domicile 
where all other business was trans- 
acted elsewhere, especially where the 
by-laws permitted the holding of such 
meetings elsewhere. Georgia Fire 
Ins. Co. v. Cedartown, 67 S.B. 410, 148 
Ga. 87, 19 Ann.Cas. 954. 

32. As between states generally 
see supra §§ 206-225. 

“Domicile,” “principal office,” “do- 
ing business,” and the like as af- 
fecting place of taxation see supra §§ 
649, 650. 

33. See supra § 631. 

34. Conn.—Williams Bros. Mfg. 
Co. v. Naubue Fire Dist., 104 A. 245, 
92 Conn. 672. 

Ky.—Coldiron vy. Kentucky Lumber 
Co., 82 S.W. 224, 17 Ky.L. 598. 

Mass.—Salem Iron Factory v. Dan- 
vers, 10 Mass. 514. 

N.Y.—Peo. v. Oswego, 
mem, 6 Thomps.&C. 673. 
, Pa.—Allegheny County v. Diamond 
Market, 16 A. 619,123 Pa. 169; Lacka- 
wanna Iron Co. v. Luzerne County 
Court, 42 Pa. 424. 

See Ex p. St. 


5 Hun 117 


John Suspension 


Bridge Co., 8 N.B. 190 (apparently~ 
recognizing rule). 
fa] Standing timber.—Trees 


bought by a lumber company for the 


purpose of allowing them to-stand for 


several years before cutting them are 
taxable in the county where they are 
situated, irrespective of the company’s 
domicile. Coldiron v. Kentucky Lum- 
ber Co., 32 S.W. 224, 17 Ky.L. 598. 

Exceptions in caSe of public serv-. 
ice corporations see passim infra §§ 
662-671. 

35. See statutory provisions. 

[a] Statute applied.—Hudson Riv- 
Sey Co. v. Patterson, 11 Hun (N. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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real property, where the real property lies.?® The 
general rule that real property is taxable where sit- 
uated may, however, be subject to certain exceptions 
or modifications contained in applicable statutory 
provisions in respect of a tract of real property 


located in more than one taxing district.37 


[§ 652] (2) Personal Property?*—(a) In Gener- 

. Usually, in the absence of statute providing 
otherwise, the personal property of a corporation 
is taxable at its place of domicile or residence.®® 
Subject to constitutional limitations or restrictions? 
and to the further restriction that the action of the 
legislature must not be merely capricious or arbi- 
trary in that it would have no basis in the nature 
of a mutual exchange of benefits between the source 
of the taxing power and the one on whom the burden 
is cast,#? the authority of the legislature to fix the 
place of taxation of personal property of a corpo- 
ration has been recognized or upheld,*? and, some 
statutes, by their varying terms and under varying 
cireumstances, either explicitly or implicitly, have 
rendered personal property of a corporation taxa- 
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ble where its principal office is located,4? where the 
principal office or place for transacting the financial 
concerns of the company shall be,** where the cor- 
poration has its principal place of business or ex- 
ercises its corporate powers,*® where the corpora- 
tion’s office is located as shown. by its articles of 
incorporation, if its business is actually transacted 
at such office; otherwise, where the office for the 
transacting of its principal business is located or, if 
there be no principal office, where its business is 
transacted.*® So, also, the place of taxation of cor- 
porate property may be fixed by constitutional pro- 
vision. *7 

[§ 653] (b) Tangible. It has been laid down in 
general terms that, unless otherwise provided by 
law, tangible personal property of a corporation is 
taxable in the taxing district in which the principal - 
place of business of the corporation is located,+® and 
under the construction given some statutes, it has 
been held that such property 7s taxable at. the dom- 
icile or residence of the corporation?® or at its place 


-S.W. 875, 149 Ky. 516, 


‘S.E. -776, 121. Ga. 


36. See statutory provisions. 

{a} Statute applied.—City Trust 
Co. of Omaha v. Douglas County, 165 
N.W. 155, 101 Neb. 792. 

37. See statutory provisions; 
eases infra this note. 

[a} Beal estate in more than one 
district.—In applying a general statu- 
tory provision for the taxation of 
real property which is divided by a 
boundary line between tax districts, 
in the district where the occupant re- 


and 


sides, it was held that such property. 
of a corporation was taxable where: 


the principal office of the corporation 
was located. Warren Mfg. Co. v. 
Warford, 37 N.J.Law 397. 

[b] Im Georgia (1) under statu- 
tory provisions (Civ. Code [1910] §§ 
987, 988, 1069), for the return to, and 
taxation by, county authorities, of 
real estate of corporations, excepting 
eertain public utility corporations, 
where the real estate is located, and 
for the return and taxation of real 
estate located on county lines, where 
the main buildings or most of them 
are located, and for the return to, 
and assessment by, state authorities, 
of property of the excepted . public 
utility corporations, real estate of an 
excepted corporation, which is locat- 
ed on a county line, is not taxable 
alone in the county in which are lo- 
eatea@ the main buildings or most of 
them. Jasper County v. Butts Coun- 
ty, 83 S.E. 217, 142 Ga. 576. (2) In 
such case the taxable situs of the real 
property is where each part thereof 
is actually located. Jasper County v. 
Butts County, 100 S.E. 364, 149 Ga. 
376; Jasper County v. Butts County, 
83 S.E. 217, 142 Ga. 576. (3) The 
eounty in which the part of the real 
property other than that on which 
the main buildings or most of them 
were located, was situated, was held 


‘not chargeable with laches in assert- 


Neg its, riehts, Jasper County v. 


pas County, 83 S.E. 217, 142 Ga. 
576. 

38. Intangible see infra §§ 654- 
656 


Tangible see infra § 653. 

39. Harris Lumber Co. v. Grand- 
staff, 95 S.W. 772, 78 Ark. 187; Inter- 
Southern Life Ins. Co. v. Milliken, 149 
L.R.A.1917A 
460; Standard Paving Co. v. County 
Board of Equalization of Beckham 
County, 273 P. 201, 135 Okl. 15; Sub- 
urban Transp. System v. Kings 
County, 295 P. 124, 160 Wash. 364. 

40. See constitutional provisions. 

41. Chicago, ete., R. Co. v. State, 
108 N.W. 557, 128 Wis. 553. 

42. Morgan v. Walton County, 49 
659; Munson v. 
Crawford, 65 Ill. 185; Freedom Tp. 
of Republic County v. Douglas, 160 P. 


1147, 99 Kan. £06? Chicago, ‘etc:, JR. 
a v. State, 108 N.W. 557, 128 Wis. 

43. See statutory provisions. 

[a] Statute applied.—Warren R. 
Co. v. Person, 32 N.J.Law 134 [aff 32 
N.J.Law 566]. 

44. See statutory provisions. 

[a] Statute construed or applied. 
—Union Steamboat Co. v. Buffalo, 82 
N.Y. 351; Peo. v. McLean, 80 N.Y. 254 
[aff 17 Hun 204 (aff 5 Abb.N.Cas. 
137)]; Chadwick v. Crapsey, 35 N.Y. 
196;, Western Transportation Co. v. 
Scheu, 19 N.Y. 408; Peo. v. Barker, 
36 N-Y.S. 842, 91 Hun 590 [aff 44 N.E. 
1127, 149 N.Y. 589]. See Matter of 
McLean, 66 Hun 122, 20 N.Y.S. 821 
(eorporation was properly taxed in 
the place where its financial concerns 
were shown to be transacted where 
the certificate of incorporation was 
not produced and no proof was of- 
fered that its principal office was lo- 
cated elsewhere); Peo. v. Oswego, 5 
Hun (N.Y.) 117 mem, 6 Thomps.&C. 
673 (where it was held that personal 
property was assessable where the of- 
fice of the secretary and treasurer 
was located). 

45. See statutory provisions. 

[a] Statute applied.—Middletown 
Ferry Co. v. Town of Middletown, 40 
Conn. 65. 

46. See statutory provisions, 

[a] Statute construed or applied. 
—Portsmouth Tp. v. Cranage Steam- 
ship Co., 111 N.W. 749, 148 Mich. 230, 
118 Am.S.R. 578; Teagan Transp. Co. 
v. Detroit Bd. of Assessors, 102 N.W. 
273, 139 Mich. 1, 111 Am.S.R. 391, 69 
L.R.A: 431; Detroit v. Lothrop Estate 
Co., 99 N.W. 9, 136 Mich. 265. 

47. See constitutional provisions; 
and case infra this note. 

[a] In Utah (1) under a constitu- 
tional provision that all corporations 
in the state or doing business’ herein 
shall be subject to taxation on the 
real and personal property owned or 
used by them within the territorial 
limits of the authority levying the 
tax, all property of a corporation must 
be taxed in the taxing district where 
it is situated and used (Utah-Idaho 
Sugar Co. v. Salt Lake County, 210 
P. 106, 60 Utah 491, 27 A.L.R. 874), (2) 
and only in such district (Utah-Idaho 
Sugar Co. v. Salt Lake County, su- 
pra), (8) regardless of the domicile 
or residence of the corporation (Utah- 
Idaho Sugar Co. v. Salt Lake Coxnty, 
supra). (4) Assuming that a corpo- 
ration’s so-called intangible property, 


|so far as it arises out of property 


owned and used in other counties and 


| states, has a situs for taxation in the 


county in which it has its home office, 
an assessment on so much thereof as 


arises out of property owned and used 
in other counties may be legally as- 
sessed only in such counties, and the 
assessment when made in a lump sum 
fails for want of any method by 
which the value of such property aris- 
ing out of tangible property in other 
states can be segregated from that in 
other counties. Utah-Idaho Sugar 
Co. v. Salt Lake County, supra. (5) 
The assessor of a county in which a 
corporation has its home office, after 
determining to hiS own satisfaction 
that assessors in other counties and 
states in which it owns property have 
not assessed it at its full cash value, 
cannot assess the property which 
they have failed to assess. Utah- 
Idaho Sugar Co. v. Salt Lake County, 
supra. 

48. Capital Const. Co. v. City of 
Des Moines, 235 N.W. 476, 211 Iowa 

[a] Evidence as to location else- 
where.—(1) A corporation which 
seeks the benefit of a statutory ex- 
ception providing that property kept 
in an assessment district, other than 
where the owner lives, for the greater 
part of the year, shall be taxed where 
so kept, has the burden of proving 
that tangible property was so kept in 
a particular taxing district. Capital 
Const. Co. v. City of Des Moines, 235 
N.W. 476, 211 Iowa 1228. (2) Evi- 
dence held insufficient to bring the 
case within such exception see Capi- 
tal. Const. Co. v. City of Des Moines, 
supra. 

49. Ark.—Harris Lumber Co. v. 
Grandstaff, 95 S.W. 772, 78 Ark. 187. 

Ga.—St. Simons Transit Co. v. City 
of Brunswick, 81 S.E. 199, 141 Ga. 
477; Morgan v. Walton County, 49 S. 
E. 776, 121 Ga. 659; Walton County 
v. Morgan County, 48 S.E. 243, 120 Ga. 
548, 

Ky.—Langdon-Creasy Co. v. Owen- 
ton Common School Dist., 76 S.W. 381, 
116 Ky. 562, 25 Ky.L. 828. 

N.H.—Woodsum Steamboat Co. v. 
Sunapee, 69 A. 577, 74 N.H. 495. 

Ohio.—Pelton v. Northern Trans- 
portation Co., 37 OhioSt. 450. 

[a] Tllustrations.—(1) Vessels 
may be taxable at the domicile or resi- 
dence of the corporation. St. Simons 
Transit Co. v. City of Brunswick, 81 
S.E. 199, 141 Ga. 477; Pelton v. North- 
ern Transportation Co., 37 OhioSt. 
450. See State v. Higgins Oil & Fuel 
Co., (Tex.Civ.App.) 116 S.W. 617 (tax- 
ability at the place.of enrollment de- 
nied); Galveston v. J. M. Guffey 
Petroleum Co., 113 S.W. 585, 51 Tex. 
Civ.App. 642 (taxability at the place 
of enrollment denied where vessels 
had an actual situs in the county of 
the domicile of the corporation). (2) 
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of business,°° at its principal office or place of busi- 
ness,°! or where its business is being carried on,** 
and not elsewhere, in the absence of a showing of a 
different situs.°? Other statutes have been. construed 
to require the taxation of such property where the 
property is situated,** at least where it is situated in 
a county other than that of the domicile of the cor- 
poration,®® but some statutes of this type do not ap- 
ply where the question arises as to taxation between 
different places in the same county.°® While a. stat- 
utory provision that the property of corporations, 
except as otherwise provided, shall be assessed in the 
same manner as that of a natural person has been 
given effect in determining the place of taxation of 
tangible property,°’ and certain statutes, not specifi- 
cally applicable to corporations, fixing the place of 
-taxation of tangible personal property®® at the place 
where it is situated®® have been applied to the prop- 
erty of corporations, where the question as to the 
place of taxation of such tangible property is gov- 
erned by a statute applicable to corporations, a stat- 
ute applicable to individuals fixing the place of tax- 
ation of tangible personal property at the place 
where situated does not apply.®° 
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[§ 654] (c) Intangible. In accordance with gen- 
eral rules, ordinarily the situs of intangible per- 
sonal property of a corporation, for purposes of 
taxation, is at its legal residence or domicile,®? at 
its principal or main office,*? or at its principal place 
of business,°+ and not elsewhere, in the absence of 
a showing of a different situs.°° According to some 
cases, a corporation may be treated as an “inhabit- 
ant” of the place where it has its established or prin- 
cipal place of business within the meaning of a stat- 
ute rendering personal property assessable in the 
place of which the owner is an “inhabitant”®® so 
as to render, intangible: property taxable where the 
corporation has such place of business,®* and in ac- 
cordance with the provisions of some statutes, ap- 
plicable generally to the property of corporations, 
intangible property, such as moneys and credits, is 
taxable in the place where its business -is carried 
on.°8 Jt has been held or recognized, however, that 
intangible property may acquire a business situs 
apart from the domicile or home office of the corpora- 
tion,®® and, subject to constitutional limitations, 
the legislature may fix the situs of such property for 


Notwithstanding the company main- 
tained an office and held stockhold- 
ers’ meetings at the place designated 
in the articles of incorporation as its 
place of business, its residence was 
at the place where its business was 
principally carried on. Woodsum 
Steamboat Co. v. Sunapee, 69 A. 577, 
74 N.H. 495. (3) Place of taxation of 
vessels in general see supra § 641. 

50. Portland, etc., R. Co. v. Saco, 
60 Me. 196. 

{a] “Inhabitant.”—Within the 
meaning of a statute rendering per- 
sonal property taxable in the place 
of which the owner is an inhabitant, 
a corporation has been regarded as an 
inhabitant of the place where it has 
its place of business (see supra § 649) 
so as to render taxable there tangible 
property of the corporation. Port- 
land, ete., R. Co. v. Saco, 60 Me. 196. 

51. Island Creek Fuel Co. v. Harsh- 
barger, 80 S.E. 504, 73 W.Va. 397; Mil- 
waukee Steamship Co. v. City of Mil- 
waukee, 53 N.W. 839, 83 Wis. 590, 18 
L.R.A. 353. 

fa] Tilustrations.—(1) Vessels 
were taxable where the corporation 
had its principal office or place of 
business. Milwaukee Steamship Co. 
v. City of Milwaukee, 53 N.W. 839, 83 
Wis. 90, 18 ERAS 3535. €2)> Coal 
barges and towboats owned by a cor- 
poration having its principal offices 
in one county were taxable under 
Code (1906) c 29 §§ 61, 62, 63, and § 
64, as amended by Acts (1907) c 80 
(Code Suppl. [1909] ec 29 § 64), and 
Code Suppl. (1909) ¢ 29 § 77, in such 
‘county and not in any other county 
into which they. may be taken in 
transporting coal. Island Creek Fuel 
Co. v. Harshbarger, 80 S.E. 504, 73 W. 
Wao ot. 

52. State v. Iverson, 122 N.W. 165, 
108 Minn. 316. ; 

53. American Mail Steamship Co. 
v. Crowell, 68 A. 752, 76 N.J.Law 54. 
And see cases supra notes 48-52, 

[a] Illustration.—Vessels. Amer- 
ican Mail Steamship Co. v. Crowell, 
68 A. 752, 76 N.J.Law 54. 

54. Standard Paving Co. v. County 
Board of Equalization of Beckham 
County, 273 P. 201; 135 Okl..15; ’ Hi- 
more Packing Co. v. Tillamook Coun- 
ty, 105 P. 898, 55 Or. 218. 

[a] In Connecticut, under Gen. St. 
(1902) § 2329 (Gen. St. [1918] § 1199), 
providing that, where a corporation 
has two or more establishments for 
transacting its business in different 
towns or taxing districts, the estab- 


lishments and the personal property 
attached thereto, and connected there- 
with, shall be assessed in the town 
or taxing district wherein they are 
situated, any building in which any 
part of the business of the corpora- 
tion is carried on is an “establish- 


ment.” Williams Bros. Mfg. Co. v. 
Naubuc Fire Dist., 104 A. 245, 92 
Conn. 672. 


55. Beal-Doyle Dry Goods Co. v. 
Beller, 150 S.W. 1033, 105 Ark. 370; 
Michigan Dairy Co. v. McKinlay, 38 
N.W. 469, 70 Mich. 574. r 

[a] Yhus, under Kirby Dig. § 6936, 
as amended by Act (1907) No. 451 p 
1225, a stock of merchandise of a cor- 
poration was taxable in the county 
where it was stored from its pur- 
chase in March until its sale in Octo- 
ber following. Beal-Doyle Dry Goods 
Co. v. Beller, 150 S.W. 1033, 105 Ark. 
370. : 

56. 
Board of Equalization of Clark Coun- 
ty, 191 S.W. 410, 126 Ark. 611. 

[a] Where located in same coun- 
ty outside the limits of the place of 
domicile, tangible property was tax- 
able only at the domicile of the cor- 
peration. Arkadelphia Milling Co. v. 
Board of Equalization of Clark Coun- 
ty, 191 S.W. 410, 126 Ark. 611. 

57. Langdon-Creasy Co. v. Owen- 
ton Common School Dist., 76 S.W. 
381, 116 Ky. 562, 25 Ky.L. 823. 

58. State v. Iverson, 122 N.W. 165, 
108 Minn. 316; Pelton v. Northern 
Transportation Co., 37 OhioSt. 450. 

59. Standard Paving Co. v. County 
Board of Equalization of Beckham 
County, 273 P. 201, 135 Okl. 15. 

[a] Particular statute.—(1) Un- 
der Comp. St. (1921) § 9625, relative 
to the taxation of property of per- 
sons “doing business” in more than 
one county, tangible property of a 
corporation having a fixity of situs 
and used in connection with doing 
business or carrying on a business in 
a county other than that where its 
principal place of business is located 
was subject to taxation in the county 
where situated. Standard Paving Co. 
vy. County Board of Equalization of 
Beckham County, 273 P. 201, 135 Okl1. 
15. (2) “Doing business,” within the 
meaning of such statute, implies a 
continuity of conduct in that respect. 
Standard Paving Co. v. County Board 
of Equalization of Beckham County, 
supra, 

60. Arkadelphia Milling Co. 


Arkadelphia Milling Co. v.} 


Board of Equalization of Clark Coun- 
ty. 191. S.W. 410, 126 Ark. 611. 

61. See supra § 635. : ; 

62. Ga.—Greene County v. Wright, 
54 S.B. 951, 126 Ga. 504 [reh den 56 
S.E. 288, 127 Ga. 150]. 

Ky.—Ewald’s Ex’r v. City of Louis- 
ville, 188 S.W. 652, 171 Ky. 509 [mod 
181 S.W. 1095, 168 Ky. 71, mod on 
other grounds 189 S.W. 438, 172 Ky. 
451, and aff 38 S.Ct. 40, 245 U.S. 54, 
62 L.Ed. 145, L.R.A.1918C 124]; City 
of Covington v. Standard Oil Co., 127 
S.W. 480, 137 Ky. 837. 

Ohio.—Stanton v. State Tax Com- 
mission, 159 N.E. 340, 26 OhioApp. 
198 [aff sub nom. Tax Commission v. 
Security Savings Bank and Trust Co., 
159 N.E. 825, 117 OhioSt. 436]. — 

Tenn.—Grurndy County v. Tennes- 
see Coal, etc., Co., 29 S.W. 116, 94 
Tenn, 295; Franklin County v. Nash- 
ville, ete., R. Co., 12 Lea 521. 

Ont.—Brantford v. Ontario Inv. Co., 
15 Ont.A. 605, 

63. . Fulton v. Wright, 91 S.E. 487, 
146 Ga. 447; Greene County v. Wright, 
54 S.E. 951, 126 Ga. 504 [reh den 56 
S.E. 288, 127 Ga. 150]. 


[a] Iilustrations.—(1) Bank de- 
posit. Fulton v. Wright, 91 S.E. 487, 
146 Ga. 447. (2) Shares of corporate 
stock. Greene County v. Wright, 54 


S.E. 951, 126 Ga. 504 [reh den 56 S.E. 
288, 127 Ga. 150]. 

64. Cleveland & Western Coal Co. 
v. O’Brien, 120 N.E. 214, 98 OhioSt. 14; 
Franklin County v. Nashville, ete., 
R. Co., 12 Lea (Tenn.) 521. 

65. Brantford v. Ontario Inv. Co., 
15 Ont.A. 605. 

66. See supra § 649. 

67. Portland v. Union Mut. L. Ins. 
Co., 9 A. 613, 79 Me. 231; Augusta 
Bank vy. City of Augusta, 36 Me. 255. 

68. Peo. v. Mystic Workers of the 
World, 110 N.E. 907, 270 Ill. 496. 

69. Texas. Fidelity & Bonding Co. 
v. City of Austin, 246 S.W. 1026, 112 
Tex. 229 [mod on other grounds (Civ. 
App.) 211 S.W. 818]; Guaranty Life 
Ins. Co. of Houston v. City of Austin 
190 S.W. 189, 108 Tex. 209 [aft (Civ. 
App.) 165 S.W. 53]. 

[a] MIllustrations.—(1) Promis- 
sory notes. Guaranty Life Ins. Co. of 
Houston v. City of Austin, 190 S.w. 
189, 108 Tex. 209 [aff (Civ.App.) 165 
S.W. 53]. (2) Securities. Texas 
Fidelity & Bonding Co. v. City of 
Austin, 246 S.W. 1026, 112 Tex. 229 
[mod on other grounds (Civ.App.) 211 


v.1 SW. 818]. ~ 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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purposes of taxation elsewhere than at the domicile 
or principal office,*° and valid statutory provisions 
in this regard are to be given effect.71 

After expiration by limitation of time of corporate 
existence, the residence or domicile of the corpora- 


‘tion does not necessarily fix the place for taxation 


of intangible property arising from the continued 
conduct of the business of the former corporation 
by a sole owner.7? 

State or local tax. The question as to whether 
credits or loans to, or securities or evidences of in- 
debtedness issued by, a corporation are taxable by 
state or by local authorities depends on the terms 
of the applicable statute.73 

[§ 655] (8) Capital and Stock, Corporate Shares 
and Bonds.** Where a domestic corporation is tax- 
able in respect of its capital or capital stock, in con- 
tradistinction to the shares of stock owned by its 
stockholders,*® it has been held or recognized that 
the place of taxation of such eapital or capital 
stock’® and surplus’ is at the domicile, residence, 
or principal office or place of business of the corpora- 


70. -Freedom Tp. of Republic Coun- | 413; 
ty v. Douglas, 160 P. 1147, 99 Kan. | 196. 
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See The Hub vy. Hanberg, 71 N. 82. 
176; Franklin County v. Nashville,| BE. 826, 211 Ill. 48 (as to the taxation [a] 
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tion, and where a statute provides for taxation at 
the principal office or place of business, the capital 
stock is not taxable elsewhere.7® In the absence of 
a valid statute otherwise providing, shares of cor- 
porate stock, considered as the property of their 
individual holders, are, however, taxable to such 
holders™® at their respective places.of residence or 
domicile,8° and not elsewhere.8! Subject to consti- 
tutional limitations,’? the place for the taxation of 
shares of stock of a domestic corporation®® ‘owned 
by nonresidents of the state®* may properly be fixed 
by statute at the place where the corporation is 
domiciled or carries on its business or operations, 
and valid statutes in this regard are to be given 
effect.65 In some jurisdictions, however, a distine- 
tion has been made in this regard between corporate 
shares and corporate bonds in holding that bonds 


owned either by residents of counties other than 


that in which the corporation is located or by non- 
residents of the state may not be made taxable where 
the corporation is located.’ 

[§ 656] (4) Franchise. Under some statutory or 
And see cases supra note 80. 


See constitutional provisions. 
Shares owned by residents of 


etc., R. Co., 12 Lea (Tenn.) 521. 

71. Freedom Tp. of Republic Coun- 
ty v. Douglas, 160 P. 1147, 99 Kan. 
176; Nye-Schneider-Fowler Co. v. 
eons County, 156 N.W. 773, 99 Neb. 

72. Ewald’s Ex’r v. City of Louis- 
ville, 181 S.W. 1095, 168 Ky. 71 [mod 
on other grounds 188 S.W. 652, 171 
Ky. 509, 189 S.W. 438, 172 Ky. 451, 
and aff 38 S.Ct. 40, 245 U.S. 54, 62 
L.Ed. 145, L.R.A.1918C 124]. Com- 
pare Ewald Iron Co. v. Common- 
wealth, 131 S.W. 774, 140 Ky. 692, 
opinion extended (1911) 134 S.W. 481, 
142 Ky. 465 (as to treating the corpo- 
ration as an existing entity for cer- 
tain purposes, after the expiration of 
the time limitation). 

73. See cases infra this note. 

[a] Particular statutes.—(1) Cer- 
tain securities have been held taxa- 
ble by the state, and not by the coun- 
ty, authorities under Act June 17, 
1913 (P. L. p 507) § 17, as amended by 
Aet July 15,-1919 -CP. Le p-955)2§) 1 
(Pa. St. [1920] § 20420). Common- 
wealth v. Philadelphia Rapid Transit 
Co., 134 A. 455, 287 Pa. 190; Common- 
wealth v. Jacob Reed’s Sons, 118 A. 
543, 275 Pa. 20; Philadelphia Co. for 
Guaranteeing Mortgages v. Guaranty 
Realty Co., 78 Pa.Super. 258. (2) Ac- 
counts recorded in the books of the 
corporation, on which it pays interest, 
but which are not evidenced by any 
other writing, were subject to a state 
tax after the amendment of 1919. 
Commonwealth v. Imperial Woolen 
Co., 139 A. 199, 290 Pa. 526. (3) Ac- 
counts, certain certificates, and other 


_ evidences of indebtedness were tax- 


able by the county, and not by the 
state, authorities under the above act 
of 1913 § 1, prior to the amendment 
of 1919. Commonwealth v. Lancaster 
Electric Light, Heat & Power Co., 110 
A. 724, 268 Pa. 290; Commonwealth 
v. Lehigh & N. E. R. Co., 110 A. 725, 
268 Pa. 271; Commonwealth v. Rox- 
ford Knitting Co., 110 A. 720, 268 Pa. 
266. 
74, Of banking corporation see in- 
fra §§ 658, 659. 

Nature, definitions, and distinctions 
in general see Corporations passim 
§§ 498-516. 

Taxation by municipal corporations 
see Municipal Corporations §§ 4326— 
4351. 

75. “Taxability in general see su- 
ra 248-253. 

a fee Naina Fire Ins. Co. v. Benton, 
153 S.W. 830, 106 Ark. 552; Harris 
Lumber Co. v. Grandstaff, 95 S.W. 
772, 78 Ark. 187; Peo. v. Chalmers & 
Williams Co., 159 N.E. 794, 328 Ill. 


of certain corporations). 

77. Home Fire Ins. Co. v. Benton, 
153 S.W. 830, 106 Ark. 552. 

78. People v. Chalmers & Williams 
Co., 159 N.E. 794, 328 Ill. 418. See 
Ottawa Gas-Light & Coke Co. v. Peo- 
ple, 27 N.E. 924, 1388 Ill. 336 (ap- 
parently recognizing rule). 

79. See supra § 254, 

_80. Cal.—Stanford v. San Fran- 
cisco, 63 P. 145, 131 Cal. 34. 

Ga.—Greene County v. Wright, 54 
S.E. 951, 126 Ga. 504 [reh den 56 S. 
E. 288, 127 Ga. 150]. 

Ind.—Conwell v. Connersville, 15 
he 150; Evansville v. Hall, 14 Ind. 

Ky.—Ewald’s Ex’r v. City of Louis- 
ville, 189 S.W. 438, 172 Ky. 451 [aff 
38 S.Ct. 40, 245 U.S. 54, 62 L.Ed. 145, 
L.R.A.1918C, 124]. 

Md.—Alexander v. 
Md. 100. 

Mass.—Amesbury Woollen,  ete., 
Mfg. Co. v. Amesbury, 17 Mass. 461; 
Salem Iron Factory Co. v. Danvers, 
10 Mass, 514. ; 

Mich.—Bacon v. State Tax Com’rs, 
85 N.W. 307, 126 Mich. 22, 86 Am.S.R. 
524, 60 L.R.A. 321. 

Pa.—McKeen v. Northampton Coun- 
ty, 49 Pa. 519, 88 Am.D. 515. 

[a] Certificates kept elsewhere.— 
Rule permitting taxation at residence 
of owner applies notwithstanding cer- 
tificates are kept elsewhere. Ewald’s 
Ex’r v. City of Louisville, 189 S.W. 
438, 172 Ky. 451 [aff 38 S.Ct. 40, 245 


Baltimore, 53 


U.S. 54, 62 L.Ed. 145, L.R.A.1918C, 


124]. 

[b] Shares held under’ voting 
trust agreement.—Shares.of a do- 
mestic corporation transferred, as au- 
thorized by Code art 23 § 102, to vot- 
ing trustees by residents under a vot- 
ing trust agreement precluding trus- 
tees from selling the stock. for a 
period of three years, if not sooner 
terminated, and requiring the trus- 
tees to restore and deliver the shares 
to holders of voting trust certificates, 
were taxable according to the resi- 
dence of the stockholders and not 
that of the voting trustees, the stock- 
holder being the “owner” of the stock 
within art 81 §§ 2, 162, providing for 
assessment where resident “owners” 
of the shares of stock reside. State 
Tax Commission v. Commissioners of 
Baltimore County, 114 A. 717, 138 Mad. 
668. 

Situs for taxation as between states 
see supra §§ 214, 241, 342. 

Situs of shares in general see Cor- 
porations § 515. 

Taxability of shares in general see 
supra § 254. 

81. Griffith v. Watson, 19 Kan. 23. 


state.—A statute which makes shares 
of corporate stock owned by residents 
of the state taxable in the county of 
the domicile or residence of the cor- 
poration regardless of the residence 
of the owners of the shares is in 
conflict with a constitutional provi- 
sion that personal property of resi- 
dents of the state shall be subject to 
taxation in the county or city. where 
the owner resides and not elsewhere, 
except goods and chattels permanent- 
ly located. Baltimore v. Allegany 
County Com’rs, 57 A. 632, 99 Md. 1. 
Compare State v. Mayhew, 2 Gill 
(Md.) 487. : 

83. Layman v. Iowa Tel. Co., 99 N. 
W. 205, 123 Iowa 591; South Nash- 
ville St. R. Co. v. Morrow, 11 S.W. 
348, 87 Tenn. 406, 2 L.R.A. 853; Bed- 
ford v. Nashville, 7 Heisk. (Tenn.) 
409; McLaughlin v. Chadwell, 7 
Heisk. (Tenn.) 389. 

84. Baltimore v. Allegany County, 
57 A. 632, 99 Md. 1; American Coal 
Co, v. Allegany County Comrrs, 59 
Md. 185; Baltimore v. Baltimore City 
Pass. R. Co., 57 Md. 31; South Nash- 
ville St. R. Co. v. Morrow, 11 S.W. 348, 
87 Tenn. 406, 2 L.R.A. 8538; St. Al- 
bans v. National Car Co., 57 Vt. 68. 

85. Iowa Limestone Co. v. Cook, 
233. N.W..-- 682; 211 Towa-- 534: 
Koochiching Co. vy. Mitchell, 173 N. 
W. 151, 186 Iowa 1216; State Tax 
Commission v. Commissioners. of 
Halnimore County, 114 A. 717, 138 Md. 


fa] Shares held under voting trust 
agreement.—Shares of a domestic 
corporation’s stock transferred, as au- 
thorized by Code art 23 § 102, to vot- 
ing trustees by nonresidents of the 
state under a voting trust agreement 
precluding the trustees from selling 
the stock for a period of three years, 
if not sooner terminated, and requir- 
ing the trustees to restore and deliver 
the shares to holders of voting trust 
certificates, were taxable where the 
corporation was situated, the stock- 
holder being the “owner” of the stock 
within art 81, providing for assess- 
ment of the shares of nonresidents of 
the state where the corporation is 
situated. State Tax Commission v. 
Commissioners of Baltimore County, 
114 A. 717, 188 Md. 668. 

86. South Nashville St. R. Co. v. 
Morrow, 11 S.W. 348, 87 Tenn. 406, 2 
L.R.A. 853. 

[a] Reason for distinction.—‘‘The 
bond is property, but it is the prop- 
erty of the owner—the creditor and 
not the debtor. It is not like shares 
of stock, which are not a debt, but 
which represent the interest owned. 
by the stockholder in the profits of 
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constitutional provisions the franchise to be a cor- 
poration is taxable where the corporation has its 
principal place of business.*7 

[§ 657] (5) Appointment of Receiver. The ap- 
pointment of a receiver for a corporation does not 
change the situs of its property for taxation, no 
matter where the receiver may reside.** 

[§ 658] 2. Particular Types of Corporations**— 
a. Banking Corporations—(1) In General. In ac- 
cordance with the general rule,®® real estate of a 
banking corporation is usually taxable where sit- 
uated.°1 

Securities and credits. It has been held that a 
savings bank is not an “inhabitant or resident” of 
the place where it is established within the meaning 
of a general statute fixing the place of taxation 
of personal property in such place of inhabitancy 


or residence,’ so as to render taxable, where the 


bank is established, corporate shares of other corpo- 
rations which are owned by the bank.®? Under the 
construction given some statutes, where a banking 


corporation has branches in more than one taxing | 


district, securities and credits growing out of busi- 
ness transacted at a particular branch are taxable 
where such branch is located.®* 

Shares of bank stock. In the absence of a valid 
statute otherwise providing, shares of stock in a 
bank are assessable to the owner®® at the place of 
his ‘residence or domicile,®* and not elsewhere;°* 
but such shares may, by statute, be made taxable 
where the bank is located.°§ 

Capital stock. It has been held that, in the ab- 


Mich.—Howell 
Bich. 471, 


a business conducted here by his 
agents. The owner of the bond has 
no interest in the business of the 
corporation, and no control over it 
whatever.’ South Nashville St. R. 
Co. v. Morrow, 11 S.W. 348, 87 Tenn. 
406. 434. 2 L.R.A. 853. 

87. San Francisco v. Oakland Wa- 


Coldw. 600. 


rule). 


TAXATION ; 


v. Cassopolis, 35 


575, el ‘Lee. THE. "969 

Tenn.—Nashville 
See Mayor v. Alexander, 
10 Lea 475 (apparently recognizing 


[§§ 656-659 


sence of statute so providing, a banking corporation 
is not an inhabitant of any particular county for 
the purpose of taxation of its capital stock.?® 

[§ 659] (2) National Banks or Banking Associa- 
tions. Real property owned by a national bank, as 
in the case of real property generally,’ is taxable 
where such property is situated. 2 . 

Shares. Since under the provision of the federal 
statute relative to the assessment of shares in na- 
tional banking associations, permitting the assess- 
ment of such shares “at the place where said bank 
is located, and not elsewhere,”* a conflict of au- 
thority arose! ‘as to whether this provision applied 
so as to define and limit the place of taxation as 
between different counties or taxing districts of the 
same state, as was held in some eases,° or was mere- 
ly intended to define the state authority which was 
allowed to impose the tax without affecting the place 
of assessment within the state, as was held in others,® 
an explanatory statute was enacted declaring the 


meaning of the “place where” a bank was located © 


to be the “state in which” it was located. Under 
these statutes,® except in the case of shares of non- 
resident owners which, under the express provision 
of the above explanatory statute, must be assessed 
in the city or town,® or, as the statute now provides, 
by the taxing district,2° where the bank or banking 
association is located and not elsewhere, the legis- 
lature is free to determine the place of local taxa- 
tion,!1 and may provide for the assessment of the 
shares of resident owners either at the place where 
the bank is located, regardless of the owner’s resi- 
Me. 540 (holding that there was no 
provision in state law for taxation of 
stockholders residing in state else- 
where than at place where national 
banks were located); People v. New 
York Tax Com’rs, 35 N.Y. 428 {aff 4 


(U.S.) 244, 18 L.Ed. 344] (ap- 
parently recognizing rule). Compare 


Vv. “Thomas, 5 


Teruo «oo sey OF. L48vCal. 83s ae W.Va.—Watson vy. Fairmont, 18 S. | Utica v. Churchill, 33 N.Y. 161 [rev 3 
Joaquin, etc., Canal, ete., Co. E. 467, 38 W.Va. 183. Wall. (U.S.) 5738, 18 L.Ed. 229]. 
Merced County, 84 P. 285, 2 Cal. App. See New London Sav. Bank v. New 6. Austin v. Boston, 14 Allen 
593. London, 20 Conn. 111 (apparently | (Mass.) 359 [aff 7 Wall. (U.S.) 694, 
Franchises of particular corpora- | recognizing rule). 19 L.Ed. 224]; Clapp v. Burlington, 
tions see passim infra §§ 658-671. 97. Madison vy. Whitney, 21 Ind. | 42 Vt._579. 1 Am.R. 355. See Provi- 
88. State*v. Red River Valley El. | 261. And see cases supra note 96 dence Institutions for Savings v. City 


Co., 72 N.W. 
89. Cross references: 
Place of taxation of: 
Bank deposit as property of de-j; 88 Va. 293; 
positor see supra § 640 


60, 69 Minn. 131. 938. 


Capital of individual banker see Radtenny. 
_, supra § 639. ! [a] Nonresident stock-holders.— 8. See supra notes 3, 7. : 
Situs of bank deposits for taxation } It is competent for the state to assign [a] Present statute.——Such stat- 


McLaughlin 
Heisk. (Tenn.) 389; 
v. Washington County, 
Scandinavian-American 
ee vy. Pierce Co., 55 P. 40,-20 Wash. ie 


of Boston, 101 Mass. 575, 580, 3 Am. 
R. 407 (case arose however after the 
enactment of the Reigns ge oe statute 
supra text and note). 

Act Febr. 10, 1868 (LESS St. 


v. Chadwell, 7 
Abingdon Bank 
13 S.E. 407, 


as between states see supra § 212. 
Taxation: 

By municipal corporations sée Mu- 
nicipal Corporations §§ 4326, 
4353. 

Of bank deposits in general see su- 
pra §§ 269, 270. 

Of banking corporations in gen- 
eral see supra § 262 

90. See supra §§ 631, 651. 

91. Tremont —Bank v. Boston, 1 
Cush. (Mass.) 142; Nashua Sav. Bank 
v. Nashua, 46 N.H. 389; Ordnge Nat. 
‘Bank v. Williams, 32 A. 745, 58 N.J. 
Law 45. 

92. Corporation as “inhabitant” 
in general see supra § 649. 

93. Nashua Sav. Bank v. Nashua, 
46 N.H. 389. Compare New London 
Sav. Bank v. New London, 20 Conn. 
11 (corporate shares of another 
corporation owned by a savings bank 
were taxable). 


94. Farmers’ L. & T. Co. v. Fonda, | 


87 N.W. 724, 114 Iowa 728. 

95. Taxability in general see su- 
pra §§ 265-267. 

96. Mass. AV gohie v. Warwick, 
112 Mass. 384. 


to shares of stock in banks a situs at 
the place of business of the bank and 
to render such shares liable to local 
ttaxation there, regardless of the own- 
ers’ residence within or without the 
state. Abingdon Bank v. Washington 
County, 13 S.BH. 407, 88 Va. 293; Scan- 
dinavian-American Bank v. Pierce 
County, 55 P. 40, 20 Wash. 155. 

99. Cherokee Ins. & Banking Co. vy. 
PuPUSeS of Whitfield County, 28 Ga. 


1. See supra §§ 631, 651. 
2. Orange Nat. Bank v. Williams, 
32 A. 745, 58 N.J.Law 45. 


Act June Ae 1864 [13 U. S. St. at 


3. 

i. 111 ¢ 1067 $4 

[a] No state eee providing for 
taxation of shares see Smith v. Webb, 
11 Minn. 500. 

Liability of shares of stockholders 
to taxation see supra §§ 275-280. 

Situs for taxation as between states 
see supra § 280 

4. See cases infra notes 5, 6. 

5. Packard vy. Lewiston, 55 Me. 
456; State v. Haight, 31 N.J.Law 
399; Nashville v. Thomas, 5 Coldw. 
(Tenn. ) 600. 


utes are in this regard, apparently, 
‘substantially similar to the statutes 
now in force. U. S. Rev. St. § 5219, 
as amended; U.S.C.A. tit 12 § 548. 

9. Act Febr. 10, 1868 [15 'U. S. St. 
at L. 34-¢.7 ]; U.S. Rev. St. § 5219. 

[a] Statute applied.—Crossley v. 
Past Orange, 41 A. 712, 62 N.J.Law 
583; Kyle v. Fayetteville, 75 N.C. 445. 

[b] State statute, in accord with 
federal statute, given effect.—Provi- 
dence Sav. Inst. v. Boston, 101 Mass. 
575, 3 Am.R. 407. 

10. U.S. Rev. St. § 5219, as amend- 
ed by Act March 4, 1923 (42 Us. St- 
at L. 1499 c 267] and Act March ae 
1926 [44 U.S. St. at L. 228 c 88]; 

CA. tit 12 § .548: 


11. Ariz.—State Nat. Bank Vv. 
Long, 57 P. 639, 6 Ariz. 311. 

Ill.— Mendota First Nat. Bank v. 
Smith, 65 Ill. 44. j 

Mass.—Providence Sav. Inst. v. 


Boston, 101 Mass. 575, 3 Am.R. 407. 
Mich.—Howell _ v. Cassopolis, 35 


| Mich. 471. 


Be NEC paen v. Fayetteville, 79 N.C. 
Pa.—Strong v. SA 10 Phila. 


See Abbot v. Bangor, 541575, 31 Leg.Int. 269 


For later cases, developments and changes in the law see Annotations, same title and section number, 


2 


ae 


§§ 659-661] 


dence,’ or at the place where the owner resides.12 
In the absence of any provision to the contrary, 
however, such shares have their situs at the residence 


of the owner,'* and are not subject to taxation where 


the bank is located if the owner resides in a different 
taxing district.15 

[§ 660] b. Insurance Companies.'® By some stat- 
utes specifically applicable to insurance companies, 
the validity of which has been upheld, personal 
property of a domestic insurance company is taxable 
at the home office of such company,’ or, as to cer- 
tain domestic companies, where the business is car- 
ried on,*® and not elsewhere,?° and, under a gen- 
eral statute providing for the taxation of personal 
property at the place where the owner is an in- 
habitant,?+ it has been held that personal property 
of an insurance company,?? including intangible 
personal ‘property,?° is taxable where the company 
has its principal place of business, although it has also 
been held that a domestic insurance company is not 
an “inhabitant” of the place designated in its char- 
ter as the place where its office is to be so as to 
render intangible personal property owned by such 
company taxable in such place.2* There is author- 
ity for the view that, in the absence of a statute oth- 
erwise providing, intangible personal property of 


12. U.S.—Tappan v. Merchants’: 812]; 


Nat. Bank, 19 Wall. 490, 22 L.Ed. 189. 


TAXATION 


;, Great Southern Life Ins. Co. 26. 
v. City of Austin, 243 S.W. 778, 112] v. City of Austin, 246 S.W. 1026, 112 
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a domestic insurance company may acquire a busi- 
ness situs separate and apart from the domicile or 
home office of the company,?® as, for example, se- 
curities deposited with a state officer at the state 
capital, for the protection of persons holding ob- 
ligations of the company, as required by the laws 
of the state,?® and it has also been held that such 
securities have a situs where they are so held by 
the state officer on the theory that such officer holds 
them as a trustee.?7 So, also, subject to constitu- 
tional limitations, it is competent for the legisla- 
ture to fix the place of taxation of personal prop- 
erty of a domestic insurance company elsewhere 
than at the domicile or principal office of the com- 
pany,?® including intangible personal property.?® 

Capital stock and surplus. Under the construc- 
tion given some statutes, the corporate stock and 
surplus of a domestic insurance company is taxable 
where it has its domicile or principal place of busi- 
ness.°° 

[§ 661] c. Manufacturing Corporation. In ac- 
cordance with the general rule,?! real property of 
a manufacturing corporation is usually taxable where 
it is located,*? unless a valid statutory provision 
renders the property taxable elsewhere.*? Various 
statutes, applicable to manufacturing corporations, 


Texas Fidelity & Bonding Co- 


Hil.—Mendota First Nat. Bank v. 
Smith, 65 Ill. 44, 

Ky.—London v. Hope, 80 S.W. 817, 
26 Ky.bL. 112. 

N.Y.—MecMahon v. Palmer, 6 N.E. 
400 2° TO2 INGY 176,255! AMR. 796; 
Williams v. Weaver, 75 N.Y. 30 [aff 
100 U.S. 547, 25 L.Ed. 708]. 

N.C.—Moore v. Fayetteville, 80 N. 
GEb4, 130-Am-R.-75. 

Tenn.—McLaughlin v. Caldwell, 7 
Heisk. 389. 

[a] Effect of state constitution.— 
The Illinois constitution of 1848 did 
not prevent the legislature of that 
state from rendering shares in nation- 
al banking associations, owned by 
residents of the state, taxable where 
the bank was located in the state re- 
gardless of the place of residence of 
such owners in the state. Tappan v. 
Merchants’ Nat. Bank, 19 Wall. (U.S.) 
490, 22 L.Ed. 189; Mendota First Nat. 
Bank v. Smith, 65 Ill. 44. 

[b] Shares not previously listed.— 
A statute, which in so far as its 
retrospective feature is concerned, 
gives a situs for taxation of shares 
not previously listed for taxation at 
the domicile of the bank has been up- 
held. London y. Hope, 80 S.W. 817, 26 
Ky.L. 112. 

13. Buie v. Fayetteville, 79 N.C. 
267. 

14. Strong v. O’Donnell, 10 Phila. 
(Pa.) 575, 31 Leg.Int. 269. 

15. State Nat. Bank v. Long, 6 
Ariz. 311, 57 P. 639; Howell v. Cas- 
sopolis, 35 Mich. 471; Buie v. Fayette- 
ville, 79 N.C. 267; Strong v. O’Don- 
nell, 10 Phila. (Pa.) 575. 

16. Taxation of property of insur- 
ance companies in general see supra 
§§ 296-303. 

17. American Indemnity Co. Vv. 
City of Austin, 246 S.W. 1019, 112 
Tex. 239 [rev (Civ.App.) 211 S.W. 
812]; Great Southern Life Ins. Co. 
v. City of Austin, 243 S.W. 778, 112 
Tex. 1 [rev (Civ.App.) 211 S.W. 482]. 

[a] Particular statute.—Gen. L. 
81st Leg. c 108 § 38 (Rev. St. [1911] 
§ 4749), fixing the taxable situs of 
deposits ‘of securities by insurance 
companies for the purpose of taxation 
at the home office of the corporation, 
is not unconstitutional under Const. 
art 8 § 11, fixing the situs of personal 
property for taxation in the county 
where situated. American Indemnity 
Co. v. City of Austin, 246 S.W. 1019, 
112 Tex. 239 [rev (Civ.App.) 211 S.W. 


Tex. 1 [rev (Civ.App.) 211,S.W. 482]. 

18. See statutory provisions. 

19. See statutory provisions. 

[a] Fraternal beneficial associa- 
tion.— Under Revenue Act § 13, the 
funds of a fraternal beneficiary as- 
sociation may be assessed in the coun- 
ty wherein it has its principal office 
and where its business is carried on, 
although the supreme banker of the 
company, who was intrusted with its 
funds, lived in another county, and 
there held the funds. People v. Mys- 
tic Workers of the World, 110 N.E. 
907, 270 Ill. 496. ; 

20. American Indemnity. Co. v. 
City of Austin, 246 S.W. 1019, 112 Tex. 
239 [rev (Civ.App.) 211 S.W. 812]; 
Texas Fidelity & Bonding Co. v. 
City of Austin, 246 S.W. 1026, 112 Tex. 
229 [mod (Civ.App.) 211 S.W. 818]. 

[a] Securities deposited with 
state officer.—(1) Securities deposit- 
ed by a life insurance company with 
the state treasurer at the state 
capitol, pursuant to Gen. L. 31st Leg. 
e 108 § 38 (Rev. St. [1911] § 4749), 
for the protection of persons holding 
obligations of the company, were not 
taxable in the county where the 
capitol was located, but at the place 
where the home office of the company 
was located. Great Southern Life 
Ins. Co. v. City of Austin, 243 S.E. 
778, 112 Tex. 1 [rev (Civ.App.) 211 
S.W. 482]. (2) A like rule was ap- 
plied to securities deposited by 
domestic casualty insurance com- 
panies by virtue of Rev. St. (1911) 
§§ 4749, 4764, 4955, and 4956. Ameri- 
can Indemnity Co. v. City of Austin, 
246 S.W. 1019, 112 Tex. 239 [rev (Civ. 
App.) 211 S.W. 812]; Texas Fidelity 
& Bonding Co. vy. City of Austin, 246 
S.W. 1026, 112 Tex. 229 [mod (Civ. 
App) 211 S.W, 818]. 

21. Corporation as inhabitant of 
tes place in general see supra 

649. 

22. Portland v. Union Mut. Life 
Ins. Co., 9 A. 613, 79 Me. 231. 

23. Portland v. Union Mut. Life 
Ins. Co., supra. 

24. Hartford Fire Ins. Co. v. Hart- 
ford, 3 Conn. 15. 

25. Texas Fidelity & Bonding Co. 
v. City of Austin, 246 S.W. 1026, 112 
Tex. 229 [mod on other grounds (Civ. 
App.) 211 S.W. 818]; Guaranty Life 
Ins. Co. of Houston y. City of Austin, 
190 S.W. 189, 108 Tex. 209 [aff (Civ. 
App.) 165 S.W. 53]. 


Tex. 229 [mod on other grounds (Civ. 
App.) 211 S.W. 818]; Guaranty Life 
Ins. Co. of Houston v. City of Austin, 
190 S.W. 189, 108 Tex. 209 [aff (Civ. 
App.) 165 S.W. 53]. 

{a] Deposit of securities with 
state treasurer by an insurance com- 
pany is voluntary, even though such 
deposit is required by law to enable 
the company to do business, so that 
by such deposit the securities acquire 
a business situs for taxation in the 
absence of legislation otherwise pro- 
viding. Texas Fidelity & Bonding Co. 
v. City of Austin, 246 S.W. 1026, 112 
Tex. 229 [mod on other grounds (Ciy. 
App.) 211 S.W. 818]. 

Deposits of securities by domestic 
insurance companies in general see 
Insurance § 18. 

27. Texas Fidelity & Bonding Co. 
vy. City of Austin, 246 S.W. 1026,.112 
Tex. 229 Pmod on other grounds (Civ. 
App.) 211 S.W. 818]. ; 

28. Freedom Tp. of Republic Coun- 
ae Douglas, 160 P. 1147, 99 Kan. 

fa] Residence of officer holding 
property.—-(1) In accordance with 
this rule, the place of taxation of 
property in the hands of a corporate 
officer may be fixed at the residence of 
such officer (Freedom Tp. of Republic 
County v. Douglas, 160 P. 1147, 99 
Kan. 176), (2) as, for example, prop- 
erty of a mutual fire insurance com- 
pany in the hands of the treasurer 
or secretary (Freedom Tp. of Repub- 
He County v. Douglas, supra). 


29. Freedom Tp. of Republic 
County v. Douglas, supra. 
30. Home Fire Ins. Co. v. Benton, 


153 S.W. 830, 106 Ark. 552. 

31. See supra §§ 631, 651. 

32. Williams Bros. Mfg. Co. v. 
Naubue Fire Dist., 104 A. 245, 92 Conn. 
672; Salem Iron Factory Co. v. Dan- 
vers, 10 Mass. 514; Dunnell Mfg. Co. 
v. Inhabitants of Pawtucket, 7 Gray 
(Mass.) 277; Lackawanna Iron Co. v. 
Luzerne County, 42 Pa, 424. 

33. See statutory provisions; 
cases infra this note. 

[a] In Georgia (1) the validity of 
the statutory provision (Acts [1902] p 
28 § 8), for the return of property of 
a manufacturing corporation whose 
real property or plant is located on 
county line or lines, where the main 
buildings, or most of them, are locat- 
ed, has been recognized. Walton 
County v. Morgan County, 48 S.E. 243,. 


and. 
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have fixed the place of taxation of the property of 
such corporations,’ when construed in connection 
with statutes as to the place of taxation of cor- 
porate property generally,*® and general statutes re- 
lating to property of a manufacturer, or used in 
manufacturing, have been applied in determining 
the place of taxation of property of a manufactur- 
Under some statutes, the lia- 
bility to local taxation of personal property of a 


ing corporation.*® 


manufacturing corporation, with 


tions,?7 has been denied where the corporate shares 
were taxable in the hands of the stockholders.*® 

[§ 662] d. Railroad Companies*®—(1) In Gen- 
In the absence of a statute providing other- 
wise, the personal property of a railroad company 
is usually taxable where the company has its prin- 
‘cipal office or place of business,*® and not else- 
where;*? and where a statute provides for the as- 


eral. 


120 Ga. 548. (2) As to construction 
and operation of earlier statutes see 
Morgan County v. Walton County, 48 
S.E. 409, 120 Ga. 1028; Penick v. High 
Shoals Mfg. Co., 43 S.W. 254, 116 Ga. 
819; Penick v. High Shoals Mfg. Co., 
38 S.B. 973, 113 Ga. 592. (3) Under 
the act of 1902, it wus held that the 
machinery was taxable where the 
main buildings were located. Morgan 
v. Walton County, 49 S.E. 776, 121 Ga. 
659. (4) Place of taxation of per- 
sonal property separated from the 
plant see infra note 35 [b]. 

34. See statutory provisions. 

[a] Particular statute construed 
or applied.—Statute providing for 
taxation where property was situated. 
Smith v. Burley, 9 N.H. 4238. 

{b] In Connecticut (1) under Gen. 
St. (1902) § 2342, requiring the prop- 
erty of any mechanical business, be- 
longing to a corporation, to be as- 
sessed in the town, city, or borough 
where the business is carried on, 
where a manufacturing corporation 
has different buildings in different 
towns, cities, or botoughs, each build- 
ing will be assessed in the town, city, 
or borough in which its business ‘is 
earried on. Williams Bros. Mfg. Co. 
v. Naubuc Fire Dist., 104 A. 245, 92 
Conn. 672. (2) Under such statutory 
provision, the business of a manu- 
facturing corporation is carried on 
where the various parts of. the plant 
are located (Williams Bros. Mfg. Co. 
v. Naubuc Fire Dist., supra), (3) and 
not where its office is situated (Wil- 
liams Bros. Mfg. Co. v. Naubuc Fire 
Dist., supra). (4) It seems that such 
statutory provision does not apply to 
any municipal division except towns, 
cities, and boroughs. Williams Bros. 
Mfg. Co. vy. Naubuc Fire Dist., supra. 

35. See cases infra this note. 

[a] Particular statutes as to place 
of taxation of personal property con- 
strued or applied.—Oswego Starch 
Factory v. Dolloway, 21 N.Y. 449; 
People v. Barker, 36 N.Y.S. 844, 91 
Hun 594; Chesbrough Mfg. Co. v. 
Coleman, 44 Hun (N.Y.) 545; Peter 
Cooper’s Glue Factory v. McMahon, 
15 Abb.N.Cas. (N.Y.) 314. 

[b] In Georgia (1) tangible per- 
sonal property not connected with a 
manufacturing plant which was situ- 
ated on a county line was taxable 
where the principal office of the com- 
pany was located. Walton County v. 
Morgan County, 48 S.E. 243, 120 Ga. 
548. (2) The rule was applied to 
material, raw, manufactured, and in 
process of manufacture (Morgan v. 
Walton County, 49 S.E. 776, 121 Ga. 
659), (3) and to live stock and vehi- 
cles (Morgan vy. Walton County, 
supra). (4) Taxation of real prop- 
erty located on county line see supra 
note 33 [a]. 

36. State v. Iverson, 122 N.W. 165, 
108 Minn. 316; In re Studebaker 
Corp., 46 Ont.L. 7%. 


‘ 
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certain excep- 


[al Particular statute.—(1) Per- 
sonalty belonging to a manufacturing 
corporation doing business in one 
county was assessable, under Rev. L. 
(1905) § 822, in that county, although 
manufactured in another county and 
stored there for shipment, where the 
owner did not have a place of. busi- 
ness in the latter’ county. State v. 
Iverson, 122 N.W. 165, 108 Minn. 316. 
(2) Under Rev. St. (1914) ¢ 195, a 
corporation which manufactured auto- 
mobiles in a certain place and occu- 
pied leasehold premises in another 
place where it had a showroom and 


‘salesroom for the sale of automobiles 


and automobile parts and accessories 
was carrying on the business of a 


‘manufacturer in the latter place so 


as to be subject to a business assess- 

ment there under § 10 subs 1 cl (d) of 

the statute. In re Studebaker Corp., 

46 Ont.L. 78. 

[b] Statute not applicable.—Ma- 
chinery of a corporation, used for ex- 
cavating and preparing sand and rock, 
was not employed in any branch of 
manufacture within the meaning of a 
statute rendering such machinery tax- 
able where it is situated or employed. 
Inhabitants of Leeds v. Maine 
Crushed Rock & Gravel Co., 141 A. 
73, 127 Me. 51. 

37. See statutory provisions; 
cases infra this note. 

[a] Particular 
chinery. Dunnell 
habitants of Pawtucket, 7 Gray 
(Mass.) 977; Boston & Sandwich 
Glass Co. v. City of Boston, 4 Mete. 
(Mass.) 181. 

38. Salem Iron Factory Co. v. Dan- 
vers, 10 Mass. 514; Dunnell Mfg. Co. 
v. Inhabitants of Pawtucket, 7 Gray 
(Mass.) 977; Boston & Sandwich 
Glass Co. v. City of Boston, 4 Mete. 
(Mass.) 181. 

39. Cross references: 

Exemption of railroad property see 
supra §§ 490-496. 

Property of street railroad companies 
see infra § 666. 

Situs of property of railroad company 
as between states see passim supra 
§§ 307-322. 

Taxation of railroad property in gen- 
eral see supra §§ 307-322. 

40. Jersey City v. Haight, 30 N.J. 
Law 447; Peo. v. Clapp, 46 N.E. 842, 
152 N.Y. 490, 39 L.R.A. 237. 

41. State v. Iverson, 106 N.W. 309, 
97 Minn. 286; Peo. v. Clapp, 46 N.E. 
842, 152 N.Y. 490, 39 L.R.A. 237. 

42. Peo. v. Clapp, supra. 

43. Columbus Southern R. Co. v. 
Wright, 14 S.Ct. 396, 151 U.S. 470, 38 
L.Ed. 238. : 

44. See infra § 663. 

45. Union Pac. R. Co. v. Peniston, 
18. Wall. (U.S.) 5, 21 L.Ed. 787; Chi- 
B. & Q. R. Co. v. Box Butte 
County, 155 N.W. 881, 99 Neb. 208, 
Ann.Cas.1918D 1037; Chicago, ete., R. 


and 


exception.—Ma- 
‘Mfg. Co. v. In- 
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sessment of personal property at the place where 
the principal office is located, such property is not 
subject to local assessment and taxation elsewher: 
The legislature may, however, give movable or un- 
_loeated personal property of a railroad company 
a situs elsewhere than at the domicile or principal 
office of the company,*? and both real** and per- 
sonal*® property of such a company may be subject 
to local taxation, if the legislature so directs, by the 
-geveral counties or other taxing districts or units 
in which such property is actually located. The pow- 
er of the legislature to treat the railroad with all 
its property as an entirety and give it a general situs 
subject to taxation by state authorities for state 
purposes,*® regardless of the actual situation of its 
| physical properties,*7 has been upheld, on the theory 
| that the whole may be treated as personal property 
because the thing which gives the great value and 


42 


Co. v. Hitchcock County, 59 N.W. 358, 
40 Neb. 781; Chicago B. & Q.. R. Co. 
v. Merrick County, 54 N.W. 309, 36 
Neb. 176; Atlantic & D. Ry. Co. v. 


Lyons, 42 S.E. 932, 101 Va. 1. 


[a] In California (1) in constru- 
ing a constitutional provision (Const. 
art 13 § 14), reserving for taxation 
for state purposes property of a rail- 
road company used exclusively in the 
operation of the business, it was held 


.that steamboats used only in part in 


connection with the railroad were not 
within the purview of the econstitu- 


‘tional provision and remained subject 


to local taxation. Lake Tahoe Ry., 
ete., Co. v. Roberts, 143 P. 786, 168 
Cal. 551, Ann.Cas.1916H 1196. (2) In 


‘case of a conflict between the consti- 


tutional and statutory provisions as 


'to what constitutes operative prop- 


erty, the constitutional provision will 
control. Lake Tahoe Ry., etc., Co. v. 
Roberts, supra. See San Diego & A. 
Ry. Co. v. State Board of Equaliza- 
tion, 132 P. 1044, 165 Cal. 560, 565 
(apparently recognizing rule). 

[b] In Massachusetts (1) ma- 
chinery of a railroad company is tax- 
able locally if other requisite con- 
ditions exist. Boston & M. R. R. v. 
Town of Billerica, 160 N.E. 419, 262 
Mass. 439. (2) (‘The fact that the 
machinery was not employed by the 
comspany -in the manufacture of 
products for sale does not determine 
its character within the taxation stat- 
ute (Gen. L. c 59 § 18 cl 2, as amend- 
ed by St. [1924] ec 321 § 2), rendering 
taxable where situated machinery em- 
ployed in manufacture. Boston & M. 
R. R. v. Town of Billerica, supra. (3) 
Machinery used in a railroad shop to 
supply and distribute water in con- 
nection with work on the premises 
was taxable locally under Gen. L. e 
59 § 18 cl 2, as amended by St. [1924] 
c 321 § 2, rendering taxable where 
situated machinery employed in sup- 
plying or distributing water. Boston 
& M. R. R. v. Town of Billerica, supra. 

46. Chicago, ete, R. Co. v. State, 
108 N.W. 557, 128 Wis. 553. 

[a] In Michigan it was held that, 
under Pub. Acts (1901) No. 245 p 
173, as amended by Pub. Acts (1908) . 
No. 45, certain personal property 
formerly owned by a railroad com- 
pany organized under the train rail- 
way act (Comp. L. [1897] ¢ 167), and 
sold to another railroad company 
which leased the railroad to a rail- 
road company which was organized 
under the general railroad laws and 
which operated the road, was assess- 
able and taxable by. state authorities 
and was not subject to local taxation, 
although the road was laid along the 
streets of a city. Detroit v. Detroit, 
eur R. Co., 118 N.W. 365, 149 Mich. 

47. Chicago, etc.. R. Co. 


v. Stat 
108 N.W. 557, 128 Wis. 553. | aoe 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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special character to the whole is the franchise ele- 
ment which is classed as personal property,‘ and 
some statutes rendering railroad property subject 
to taxation for state purposes declare the property 
to be personal property and fix the place of taxa- 
tion at the capital of the state.t® Under a statutory 
plan for the taxation of railroad property, frequently 
adopted, the validity of which has been recognized 
or upheld,®°® in respect of personal property which 
does not have a fixed situs,54 a valuation of the 
property, and a pro rata distribution among the 
taxing districts through which the line runs, is made 
by state officers’? for taxation by such districts 
Under the construction given certain 
statutes of this type, the distribution or apportion- 
ment includes “unlocated” personal property,®* as, 
for example, rolling stock®® and property of a like 
nature,°® but does not include intangible personal 
In respect of movable property which 
has no actual situs, provision may be made by such 
statutes for the inclusion, for apportionment, of tax- 


or units.®3 


property.>? 


48. Chicago, etc., R. Co. v. State, 
supra. 
49. See statutory provisions. 


50. Ames v. People, 56 P. 656, 26 
Colo. 99; Columbus Southern R. Co. v. 
Wright, 15 S.E. 293, 89 Ga. 574 [aff 
14.S:.Ct. °396,-.151 U.S. 470, 38 L.Ed. 


238]; State v. Back, 100 N.W. 952, 
72 Neb. 402, 69 L.R-A. 447. See 
Franklin County v. Nashville, etc., 


R. Co., 12 Lea (Tenn.) 521 (apparent- 
_ly recognizing rule). 

51. Atlantic Coast Line R. Co. v. 
Amos, 115 So. 315, 94 Fla. 588; Colum- 
bus Southern R. Co. v. Wright, 15 S.E. 
293, 89 Ga. 574 [aff 14 S.Ct. 396, 151 
U.S. 470, 38 L.Ed. 238]. 


52. See passim infra §§ 734-742, 
852-860. : 
53. See statutory provisions. 


Intangible personal property, capi- 
tal, and franchises see infra § 665. 

Real property see infra § 663. 

Rolling stock and equipment see in- 
fra § 664. 

54. Greene County v. Wright, 54 
S.E. 951, 126 Ga. 504 [reh den 56 S.E. 
288, 127 Ga. 150]; Columbus Southern 
R. Co. v. Wright, 15 S.E. 293, 89 Ga. 
574 [aff 14 S.Ct. 396, 151 U.S. 470, 38 
L.Ed. 238]. 

55. See infra § 664. 

56. Greene County v. Wright, 54 
S.E. 951, 126 Ga. 504 [reh den 56 S.E. 
288, 127 Ga. 150]; Columbus Southern 
R. Co. v. Wright, 15 S.H. 293, 89 Ga. 
574 [aff 14 S.Ct. 396, 151 U.S. 470, 38 
L.Ed. 238]. 

57. See infra § 665. 

58. Atlantic Coast Line R. Co. v. 
Amos, 115 So. 315, 94 Fla. 588. 

59. Atlantic Coast Line R. Co. v. 
Amos, supra. 

60. Atlantic Coast Line R. Co. v. 
Amos, supra; State v. Houston & T. 
Co., (Tex.Civ.App.) 209 S.W. 


[a] Special taxing districts (1) 
not specified may not tax such per- 
sonal property. Atlantic Coast Line 
R. Co. v. Amos, 115 So. 315, 94 Fla. 
588; Bell County v. Hines, (Tex.Civ. 
App.) 219 S.W. 556; State v. Houston 
& T. C. Ry. Co., (Tex.Civ.App.) 209 
S.W. 820. (2) Accordingly, in the 
absence of a provision for apportion- 
ment among special taxing districts, 
only such personal property of a rail- 
road company as is actually situated 
-cwithin such a district is subject to 
taxation there where its power is con- 
fined to the taxation of property 
situated within the district. Atlantic 
Coast Line R. Co. v. Amos, supra; 


State v. Houston & T. C. Ry. Co., 
supra. ; 
61. Track and roadbed of private 


railroad owned by individuals taxa- 
ble as real property where located 
see supra § 631 note 40 [a]. - 

62. Dubuque, etc., R. Co. v. Web- 
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[$ 663] 
Tracks.°+ 
the property of 


(2) 


may not impose 


located.®4 


ster County, 21 Iowa 235; Iowa 
Homestead Co. v. Webster County, 21 
Iowa 221; Davenport yv. Mississippi, 
ete., R. Co., 12 Iowa 539; Tallman v. 
ees of Butler County, 12 Iowa 
13) . 


63. Virginia & Tennessee R. R. Co. 
v. Washington County, 30 Gratt. (71 
Va.) 471.. Compare Savannah, etc., 
R. Co. v. Morton, 71 Ga. 24 

[a] In Pennsylvania, in view of 
the rule in that jurisdiction that, in 
the absence of statute otherwise pro- 
viding, such property of a railroad 
company as is pertinent to a railroad 
and necessary for its proper operation, 
in the exercise of the franchise, is not 
liable to taxation as real estate (see 
supra § 308 p 91 [e]) (1) it has fre- 
quently been held or recognized that 
such property is not subject to taxa- 
tion by local authorities (Western 
New York, etc., R. Co., v. Venango 
County, 38 A. 1088, 183 Pa. 618; 
Northampton County v. Lehigh Coal, 
ete., Co., 75 Pa. 461; Railroad v. 
Berks County, 6 Pa. 70; Northumber- 
land County v. Philadelphia, etc., R. 
Co., 9 A. 504, 6 Pa.Cas. 516; Lehigh 
Valley R. Co. v. Rugegle, 6 Pa.Dist.& 
Co. 58; Lehigh Valley R. Co. v. Hart, 
22 Pa.Dist. 884; Lehigh Valley R. Co. 
v. Bradford County, 24 Pa.Co. 537; 
Venango County v. Jamestown, etc., 
R. Co., 2 Leg.Chron. 300, 7 Leg.Gaz, 
20), (2) unless there is a special stat- 
ute authorizing local taxation of 
such property (Pennsylvania R. Co. 
v. Pittsburgh, 104 Pa. 522. Compare 
Pennsylvania R. Co. v. City of Pitts- 
burg, 70 A. 271, 221 Pa. 90 [as to ef- 
fect of statute]). Thus liability to 
local taxation has been denied in the 
case of: (3) Right of way. Penn- 
sylvania R. Co.-v. City of Pittsburgh, 
supra. (4) Passenger’ stations. 
Northampton County v. Lehigh Coal 
& Navigation Co., 75 Pa. 461; Rail- 
road v. Berks County, 6 Pa. 70. (5) 
Freight stations. Northampton Coun- 
ty v. Lehigh Coal & Navigation Co., 


supra; Railroad v. Berks County, 
supra. (6) Places to hold or store 
cars. Railroad v. Berks County, 
supra; Venango County v. James- 


town, ete., R. Co., 2 Leg.Chron. 300, 
7 Leg.Gaz. 20. (7) Water stations. 
Railroad v. Berks County, supra. (8) 
Shop uséd by the railroad company 
exclusively for repairs in its own 
business. Western New York, etc., R. 
Co. v. Venango County, 38 A. 1088, 
183 Pa. 618 foverr East Pennsylvania 
R. Co.’s Case, 1 Walk. 428 and dist. 
Pennsylvania & N. Y. Canal & R. Co. 
v. Vandyke, 20 A. 653, 1387 Pa. 249]; 
Lehigh Valley R. Co. v. Ruggles, 6 
Pa.Dist.&Co. 53; Lehigh Valley R. Co. 
v. Bradford County, 24 Pa.Co. 537. 
See Erie County v. Railway Co., 29 
Leg.Int. 117. Compare Venango 
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ing districts or units other than counties,>* as, for 
example, special taxing districts,®® but only such 
districts or units as are specified in the governing 
statute may be given the benefit thereof.®°? 


Real Property, Right of Way, and 


While under a statutory provision that 


certain railroad gompanies shall be 


taxed through the shares of its stockholders, the 
taxability of real property of such company, as such, 
where it is located, has been denied,*? and in the 
absence of statutory authorization a taxing district 


a tax on railroad property for local 


purposes,®* such real property may be subject to 
taxation for local purposes, if the legislature so di- 
rects, by the several counties or other taxing dis- 
tricts or units in which such property is actually 
Thus, in the absence of a statute provid- 
ing otherwise, the roadway or right of way, tracks, 
and the like, are usually taxable in the county or 
- other taxing district where located,*® and specifie 
provision to this effect has sometimes been made.** 


County v. Jamestown, etc., R. Co., 2 
Leg.Chron. 300, 7 Leg.Gaz. 20 (repair 
shop not indispensably necessary). 
(9) Dining room and lunch room in 
a passenger station. Lehigh Valley 
R. Co. v. Hart, 22 Pa.Dist. 884; Erie 
County v. Railway Co., supra. (10) 
For other illustrations of property not 
subject to local taxation see Railroad 
v. Berks County, 6 Pa. 70; Northum- 
berland County v. Philadelphia & E. 
R. Co., 9 A. 504, 6 Pa.Cas. 516. (11) 
The rule is otherwise, however, in 
respect of real property which is not 
so pertinent to the railroad and 
necessary for proper operation (West- 
ern New York, ete., R. Co. v. Venango 
County, 38 A. 1088, 183 Pa. 618; Penn- 
sylvania, etc., Canal, ete., Co. v. Van- 
dyke, 20 A. 653, 137 Pa. 249; Railroad 
v. Berks County, 6 Pa. 70; East Penn- 
sylvania. R. Co.’s Case, 1 Walk. 428), 
(12) as, for example, where it is 
merely convenient to the exercise of 
the franchise (Pennsylvania, etc., 
Canal, ete., Co. v. Vandyke, supra). 
Thus liability to local taxation has 
been upheld in the case of: (13) 
Shops used for the construction and 
repair of locomotives and cars. Penn- 
sylvania, etc., Canal, etc., Co. v. Van- 
dyke, supra; Railroad v. Berks Coun- 
ty, 6 Pa. 70. (14) Ice plant used for 
the harvesting and storage of ice for 
refrigerator cars. Delaware, L. & W, 
R. Co. v. Metzgar, 28 Pa.Super.: 239 
(15) Land belonging to the company 
but not occupied or used by it in con~ 
nection with its road. Erie County v. 
Railway Co., 29 Leg.Int. 117. 

64 U.S.—Union Pae. R. Co. v. 
Peniston, 18 Wall. 5, 21 L.Ed. 787. 

Iowa.—Dubuque, ete, R. Co. v. 
Webster County, 21 Iowa 235; Iowa 
Homestead Co. v. Webster County, 21 
Iowa 221. 

N.J.—Delaware, ete, R. Co. v. 
Newark, 37 A. 629, 60 N.J.Law 60° 
[aff 43 A. 691, 638 N.J.Law 310]. 

N.Y.—People v. Barker, 48 N.Y. 93; 
People v. Barker, 48 N.Y. 70;  Mo- 
Spies ete., R. Co. v. Clute, 4 Paige 
384- 

Va.—Atlantic & D. Ry. Co. 
Lyons, 42 S.BE. 932, 101 Va. 1. 

See State v. Dulle, 48 Mo. 282. 

65. Sparks v. Macon, 25 S.E. 459, 
98 Ga. 301; Sangamon, etc., R. Co. v. 
Morgan County, 14 Ill. 163, 56 Am.D. 
497; Providence, ete., R. Co. v. 
Wright, 2 R.I. 459; Shenandoah Val- 


Vv.. 


Macon, 25 S.E. 459, 98 Ga. 301. 
66. See statutory provisions. 
| [a] Statute applied.—Morgan’s L. 


ley R. Co. v. Clarke County, 78 Va. . 
269; Baltimore & Ohio R. Coa v. 
Koontz, 77 Va. 698. 

[a] MIlustrations.—(1) Rails, 
sleepers, and bridges. Providence, | 
ete., R. Co. v. Wright, 2 R.I. 459. (2) 
Tracks and railroad bed. Sparks v. 


, 
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By some constitutional and statutory provisions 
varying in terms, there has been reserved to the 
state the right to tax property used for railroad pur- 
and such provisions prevent the taxation 
of real property of a railroad company by a taxing 
district or unit in which a part of the line is located,°* 
except where proyision is made for the taxation 
where located of certain of the real property, such 
as property not used for railroad purposes or in the 
By other statutes,‘° the 
validity of which has been upheld,*? even in respect 
of the inclusion for distribution, on a.mileage basis, 


‘ sac 67 
poses, 


operation of the railroad.°°® 


& T., etc., Co. v. Bd. of Reviewers, 3 
So. 507, 41 La.Ann. 1156. 

67. See constitutional and statu- 
tory provisions, 

[a] Validity of statutes.—The 
validity of such a statute has been 
upheld. Michigan Railroad Tax Cas- 
es, 138 EF. 223 (Michigan statute); 
‘Chicago, etc., R. Co. v. State, 108 N.W. 
557, 128 Wis. 553. 

68. Louisville, ete., R. Co. v. War- 
ren County Ct. 5 Bush (Ky.) 243 
(early statute); Applegate v. Ernst, 
3 Bush (Ky.) 648, 96 Am.D. 272. 

fa] In California, under a consti- 
tutional provision (Const. art 13 § 
14), and statutory provisions enacted 
pursuant thereto, reserving for state 
taxation property of a railroad com- 
pany, used exclusively in the opera- 
tion of its business, property used in 
the operation of the railroad by a 
railroad company which had actually 
commenced operation and was run- 
ning a mixed train for the carriage of 
passengers and freight, on a regular 
time schedule, was operative property 
and therefore subject to state, but not 
to local, taxation. San Diego, etce., 
Ry. Co. v. State Board of Equaliza- 
tion, 1382 P. 1044, 165 Cal. 560. 

fb] In New Jersey (1) under P. L. 
(1884) p 142, as amended, the tax on 
all property used for railroad pur- 
poses was imposed by state, and not 
local, authorities, and the taxes col- 
lected on such property located in any 
taxing district, which was outside 
the “main stem,’ as defined in the 
statute, was paid over to such dis- 
trict. See United New Jersey R., etc., 
‘Co. v. Parker, 69 A. 239, 75 N.J.Law 
771; Lehigh Valley R. Co. of New 
Jersey v. State Board of Taxes and 
Assessments, (Sup.) 134 A. 724. (2) 
Property in possession of a railroad 
‘company as of right, used by it for 
railroad purposes, was within the pur- 
view of such statutes even though it 
was not the owner. Case of Erie R. 
R. Co., 48 A. 601, 65 N.J.Law 608. (3) 
Under such statute, as amended, an 
elevator track has been held taxable 
‘by state authorities for use of the 
tax district. Lehigh Valley R. Co. of 
New Jersey v. State Board of Taxes 
and Assessments, supra. (4) For 
other property. held taxable by state 
authorities see New York Bay R. Co. 
v. Newark, 71 A. 276, 76 N.J.Law 832 
[rev 67 A. 1049, 75 N.J.Law 389]; 
United New Jersey R., etc., Co. v. 
Newark, 71 A. 275, 76 N.J.Law 830 
[rev 67 A. 1075; (75 N.J.Law 385]; 
In re New Jersey Cent. R. Co., 58 A. 
1089, 71 N.J.Law 475; National Docks 
Ry. Co. v. State Board of Assessors, 
45 A. 783, 64 N.J.Law 486; New Jer- 
sey Junction R. Co. v. Mayor, etc., of 
Jersey City, 43 A: 577, 683 N.J.Law 
120; Camden, ete., R. Co. v. Atlantic 
‘City, 33 A. 198, 58 N.J.Law 316 [aff 
41 A. 1116, 60 N.J.Law 242]; United 
New Jersey R., etce., Co. v. Jersey 
‘City, 26 A. 185, 55 N.J.Law 129; State 
v. Mutchler, 41 N.J.Law 96 (railroad 
bridge was a part of ‘the main stem 
or road-bed and track” within the ap- 
plication of the act of 1873, and not 
Subject to local taxation). (5) For 
property taxable by local authorities 
see infra note 69 [c]. : 

69. See statutory provisions; and 
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of the valuation 


the valuation so 


cases infra this note. N 

{a] Im Connecticut wharves and 
docks, such as to accommodate the 
business of the road when most press- 
ing, although not in use all the time, 
were so far necessary to the opera- 
tion of the road as not to be subject 
to focal taxation under an early stat- 
ute. Osborn v. Hartford, ete-, R. Co., 
40 Conn. 498. 

[b] In New Hampshire (1) it has 
been held that, under Pub. St. (1901) 
e 55 § 6 (Gen. St. c 49 § 4) and Pub. 
St. ec 64 § 1, in general the only land 
which is not subject to local taxa- 
tion is that used in the transporta- 
tion business. Boston & M. R. R. v. 
City of Franklin, 84 A. 44, 76 N.H. 
459. (2) Power plant used to gener- 
ate power to operate the railroad was 
taxable in the place where situated. 
Boston & M. R. R. v. City of Frank- 
lin, supra. (3) Rule applied not- 
withstanding L. (1903) ¢ 195 which 
authorized a railroad company to ac- 
quire property for the development 
of electrical power. Boston & M. R. 
R. v. City of Franklin, supra. (4) 
Other property held subject to local 
taxation see Nashua & Lowell R. R. 
Co. v. Nashua, 62 N.H. 602. 

[c] In New Jersey, in giving effect 
to P. lL. (1884) p 142, as amended, 
which provided for taxation by local 
authorities of property of a railroad 
company not used for railroad pur- 
poses, it has been held: or recognized 
that the following property was so 
taxable: (1) Land under process of 
reclamation from tidewaters. Lehigh 
Valley R. Co. of New Jersey v. State 
Board of Taxes and Assessments, 
(Sup.) 134 A. 724. (2) Freight yard 
used for carrying on a private busi- 
ness by the railroad company was 
taxable locally. Delaware, ete., R. Co. 
v. Newark, 37 A. 629, 60 N.J.Law 60 
{aff 43 A. 691, 63 N.J.Law 410]. (3) 
Other property not used for railroad 
purposes and, therefore, subject to 
taxation by local authorities see Case 
of Erie R. R. Co., 48 A. 601, 65 N.J.Law 
608; National Docks Ry. Co. v. State 
Board of Assessors, 45 A. 783, 64 N. 
J.Law 486. Compare United New 
Jersey, etc., Co. v. Jersey City, 31 A. 
1020, 57 N.J.Law 568. (4) For cases 
not within the statutory exemption 
see supra note 68 [b]. 

{d] In Vermont (1) a storehouse 
and lot, part of which storehouse was 
leased by a railroad company to a 
person who used ‘it for general com- 
mercial purposes, were taxable local- 
ly, under Acts (1908) No. 29 § 8, rela- 
tive to taxation of railroads. Town 
of Bristol v. Bristol R. Co., 100 A. 
37, 91 Vt. 223. (2) <A goal dealer’s 
occupancy of a stable owned by a 
railroad company was “commercial,” 
in the sense of Acts (1908) No. 29 § 
3, relative to taxation of railroads, 
although no money rent was paid, 
where the dealer frequently rendered 
Services to the road without, charge, 
by his coal teams. Town of Bristol 
v. Bristol R. Co., supra. (3) <A rail- 
road company’s use of a stable owned 
by it must be of substantial and con- 
trolling character to prevent taxation 
of the property locally, 


under Acts] S.W. 
(1908) No. 29 § 3, relative to taxation! 139 Am.S.R. 
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of terminal facilities, stations, and 


the like which have a local situs,’ on the theory, 
in some eases, that the legislature may classify the 
property as personalty and, therefore, may fix the 
situs for purposes of taxation,’* ‘provision is made 
for the assessment and valuation as a whole, and 
for the apportionment of such valuation among the 
taxing districts or units through which the line runs, 
by state officers, of the roadway, roadbed, track, and 
the hke?4 for taxation by such districts or units,*® 


apportioned or assigned being the 


basis for the local. tax7® imposed by the local au- 


of railroads. Town of Bristol v. 
Bristol R. Co., supra. (4) A tene- 
ment house built by a railroad and 
occupied by a locomotive engineer, 
who paid a specified rental per month 
for its use, was taxable locally by 
the town, under Acts (1908) No. 29 § 
3, relative to taxation of railroads. 
Town of Bristol v. Bristol R. Co., 
supra. (5) Farming lands purchased 
in contemplation of use for railroad 
purposes may be subject to local taxa- 
tion while they still remain farming 
Jands. Montpelier v. Central Vermont 
Ry. Co., 93 A. 1047, 89 Vt. 36. 

fe] In Wisconsin, under St. 76.02, 
which excepts from taxation by the 
state authorities and renders subject 
to local taxation real property which 
is not necessarily used in operating 
the railroad (1) real property becomes 
subject to local taxation if it is not 
principally used in the operation of 
the railroad. Terminal Warehouse 
Co. v. City of Milwaukee, 238 N.W. 
513. (2) “The word ‘necessary’ here 
does not mean ‘inevitable’ on the one 
hand, nor merely ‘convenient’ or 
‘profitable’ on the other, but a stage of 
utility or materiality to the carrier’s 
business less than the first but great- 
er than the latter of these expressions. 
Perhaps the phrase ‘reasonably re- 


quired in the exercise of sound busi-. 


ness prudence’ would, express the 
idea fairly well.”’ 
P. & S.S. M. Ry. Co. v. Douglas Coun- 
ty, 150 N.W. 422, 423, 159 Wis. 408, 
Ann.Cas.1916E 1199. (3) A -*work- 
house, the use of which by the com- 
pany is no more than merely con- 
venient and profitable, may be sub- 
ject to local taxation. Termii! 
Warehouse Co. v. City of Milkaukec. 
supra. (4) It is the present use of 
the property which determines wheth- 
er or not it is subject to local taxa- 
tion. Terminal Warehouse Co. v. 
City of Milwaukee, supra. (5) The 
same property may at one time be 
locally taxable and at another free 
from such taxation, dependent on the 
degree of use devoted to operation of 
the railroad. Terminal Warehouse 
Co. v. City of Milwaukee, supra. (6) 
Property held for future terminal use 
as business may require devotion to 
that use is locally taxable. Terminal 
Warehouse Co. v. City of Milwaukee, 
supra. 

70. Statutory provisions in gener- 
al see supra § 662. 

71. State Railroad Tax Cases, 92 
U.S. 575, 23 L.Ed. 663; Ames v. Peo- 
ple, 56 P. 656, 26 Colo. 99; In the 
Matter of the Apportionment of Tax- 
es, 78 Mo. 596. See Franklin County 
v.. Nashville, etc. R. Co., 12 Lea 
haar 521 (apparently recognizing 
rule). 

72. State v. Back, 100 N.W. 952, 
72 Neb. 402, 69 L.R.A. 447. Compare 
Franklin County v. Nashville, etc., R. 
Co., 12 Lea (Tenn.) 521. : 

73. State v. Back, 100 N.W. 952, 
72 Neb. 402, 69 L.R.A. 447, 
beh passim infra §§ 1734-742, 


75. See statutory provisions. 

76. Campbell County Bd. of Equal- 
ization v. Louisville, ete., R. Co., 109 
308, Lerch 386, 33 Ky.L. 78, 


For later cases, developments and changes in the law see Annotations, same title and section number. 


Minneapolis, St. . 
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thorities.77 Real property, the valuation of which 
is to be so made as a whole and apportioned under 
such statutory provisions, may not be treated by 
the taxing officers where it is situated as a distinct 
item for purposes of local taxation.78 Conversely, 
property which is not within the purview of such 
statutory provisions may usually be treated by local 
taxing officers as property distinct from the prop- 
erty subject to such valuation and apportionment,?® 
and effect is to be given to constitutional and statu- 
tory provisions which authorize local officers so to 
treat certain property within their taxing districts.°° 

[§ 664] (3) Rolling Stock and Similar Proper- 
ty.S1 While there are expressions to the effect that 
for the purpose of taxation the situs of rolling stock 
of a railroad company is wherever such rolling stock 
is habitually used,’2 and that, if there are constant 
changes, the amount may be fixed by the average 
amount so used,*® the view usually taken is that, 
in respect of taxation between different places with- 
in a state,8* in the absence of a constitutional or 
statutory provision fixing the situs elsewhere, roll- 
ing stock and similar property is. taxable at the 
domicile or residence of the corporation, that is, its 
head office or principal place of business,®> and -not 
elsewhere.S* Such property does not, however, have 
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an actual situs in any particular taxing district or 
unit,®7 and, subject to constitutional limitations, 
the power of the legislature to determine the place 
within the state for the taxation of such property 
of this kind which is within the jurisdiction of the 
state,*® as, for example, at a place other than the 
domicile, residence, or principal office of the com- 
pany,®® has been recognized. Thus certain statu- 
tory provisions, the validity of which has been recog- 
nized or upheld,°® effect a distribution or apportion- 
ment of such property, among the taxing districts or 
units through which the line passes, for the purpose 
of local taxation,®t usually on the basis of a pro- 
portionate mileage,®? although under some statutes 
providing for distribution the basis is the average 
number of cars operated in each district,9? or the 
relative value between the “located” property of the 
company within a particular district and the total 
value of its “located” property within the state.°+ 
While, in the absence of any constitutional limita- 
tion, the legislature may determine the particular 
taxing districts which will be entitled to an ap- 
portionable share of the rolling stock,®® only such 
taxing districts as are designated by the statute as 
entitled to the benefit of the apportionment may 
impose a tax in respect of rolling stock.®® 


77. Atlantic, etc., R. Co. v. City of 
New Bern, 60 S.B. 925, 147 N.C. 165. 

78. Arkansas Tax Commission v. 
Crittenden County, 38 S.W.(2d) 318, 
183 Ark. 738% St. Louis, etc., R. Co. 
v. Miller County, 55 S.W. 926, 67 Ark. 
498; People v.* Atchison, etc., R. Co., 
80 N.E. 272, 225 T1l. 593; State v. Han- 
nibal, etc., R. Co., 37 S.W._532, 135 
Mo. 618; Chicago, B. & Q. R. Co. v. 
Box Butte County, 155 N.W. 881, 99 
Neb. 208, Ann.Cas.1918D 1037; Chi- 
eago, etc.. R. Co. v. Richardson Coun- 
ty, 85 N.W. 532, 61 Neb. 519. 

79. St. Joseph, etc., R. Co. v. Dev- 
ereux, 41 F. 14; South & N. A. R. Co. 
v. State, 69 So. 542, 193 Ala. 149; St. 
Louis, ete., R. Co. v. Williams, 13 S. 
W. 796, 53 Ark. 58; Chicago, etc., R. 
Co. v.- People, 38 N.E. 1075, 153 Mil. 
409, 29 L.R.A. 69. 

[a] Bridge not constructed as part 
of the road and used for general trav- 
el was subject to local taxation in’ 
Missouri. St. Joseph, etc., R. Co. v. 
Devereux, 41 F. 14. 

go. U.S.—Santa Clara County v. 
Southern Pac. R. Co., 6 S.Ct. 1132, 118 
U.S. 394, 30 L.Ed. 118; Union Pac. R. 
Co. v. Pottawattamie County, 24 F. 
Cas.No. 14,384, 4 Dill. 497. 

Ark.—St. Louis, etce., R. Co. v. Mil- 
ler County, 55 S.W. 926, 67 Ark. 498. 

Idaho.—Oregon Short Line R. Co. v. 
Yeates, 17 P. 457, 2 Idaho (Hasb.) 
397. 

Ill.—Peéople v. Cairo, V. & C. Ry. 
Co., 93 N.E. 405, 247 Ill. 360; Illinois 
Cent. R. Co. v. Cairns, 87 N.E. 371, 
238 Ill. 380. 

Mo.—State v. Hannibal, etc., R. Co., 
37 S.W. 532, 185 Mo. 618. 

S.D-——St. Paul, M. &-M. Ry. Co. v. 
Howard, 119 N.W. 1032, 23 S.D. 34. 

Authority of local officers to make 
assessment see passim infra §§ 732- 
738. : 

81. Taxation of rolling stock of 
foreign corporation in general see in- 
fra § 672. 2 

e2. Territory v. Yavapai County 
Delinquent Tax List, 21 P. 768, 3 Ariz. 
117; Atlantic, etc., R. Co. v. Lesueur, 
#95157) 2? Ariz. (428) 1 URAL 244 
[app dism 11 S.Ct. 1015, 140 U.S. 669, 
B5) te. y9Si)- 

83. -See infra § 855. 

834. Situs for taxation between 
states see supra § 309. 

85. Baltimore City Appeal Tax Ct. 
vy. Western Maryland R. Co., 50 Md. 
274: Pacific R. Co. v. Cass County, 
53 Mo. 17; Gulf, C. & S. F. Ry. Co. v. 
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City of Dallas, (Tex.Commn.App.) 16 
S.W.(2d) 292 [rev (Civ.App.) 1 S.W. 
(2d) 497]; Elizabeth City County v. 
Newport News, 56 S.E. 801, 106 Va. 
764, 10 Ann.Cas. 354; Atlantic & D. 
Ry Cow avet ayons;) 42-S.5.932, 71:00: 
Va. 1. See Dubuque v. Illinois Cent. 
oe Co., 39 Iowa 56 (opinion of Beck, 


86. Sangamon, etc., R. Co. v. Mor- 
gan County, 14 Ill. 163, 56 Am.D. 497; 
Pacific R. Co. v. Cass County, 53 
Mo. 17; Gulf, C. & S. F. Ry. Co. v. City 
of Dallas, (Tex.Commn.App.) 16 S.W. 
(2d) 292-[rev (Civ.App.) 1 S.W.(2d) 
497]; Elizabeth City County v. New- 
port News, 56 S.E. 801, 106 Va. 764, 
10 Ann.Cas. 354. See State v. Iver- 
son, 106 N.W. 309, 97 Minn. 286 
(where, however, the personal prop- 
erty involved is not shown). Com- 
pare People v. Illinois Cent. R. Co., 
112 N.E. 700,273 Ill. 220. 

87. U.S.—Columbus Southern R. 
Cop ve Wrieht! 47S: Ctwis96s) LoL: Us: 
470, 38 L.Ed. 238. 

Fla.—Atlantic Coast Line R. Co. v. 
Amos, 115 So. 315, 94 Fla. 588. 

Tenn.—Franklin County v. Nash- 
ville, etc., R. Co., 12 Lea 521. 

Tex.—State v. Houston & T. C. Ry. 
Co., (Civ.App.) 209 S.W. 820. 

Va.—Commonwealth v. Chesapeake 
& O. Ry. Co., 87 S.E.. 622, 118 Va. 261. 

88. U.S.—Columbus Southern R. 
Comyn Whieht 4° S:Ct. is 96)"151, US. 
470, 38 L.Ed. 238; State Railroad Tax 
Cases, 92 U.S.-575, 23 L.Ed. 663. 

Fla.—Atlantic Coast Line R. Co. v. 
Amos, 115 So. 315, 94 Fla. 588. 

Mo.—State v. Severance, 55 Mo. 
378. 

Tenn.—Franklin County v. Nash- 


Tex.—Guif, C. & S. F. 
City of Dallas, (Commn.App.) d 
(2d) 292; State v. Houston & T. C. Ry. 
Co., (Civ.App.) 209 S.W. 820. 

Va.—Commonwealth v. Chesapeake 
& O. Ry. Co., 87 S.E. 622, 118 Va. 261. 

89. Columbus Southern R. Co. v. 
Wright, 4-S.Ct. 396, 151 U.S. 470, 38 
L.Ed. 238; State Railroad Tax Cases, 
92 U.S. 575, 23 L.Ed. 663; Baltimore, 
etc., R. Co. v. Wicomico County, 48 A. 
853, 93 Md. 113. And see cases supra 
note 88. 

$80. U.S.—Columbus Southern R. 
Col iv., Wright, -4 S:Ct: 396, Vol Us. 
470, 38 L.Ed. 238; State Railroad Tax 
Gases, 92. U.S: 575, 23 md. 663. 

Colo.—Carlisle v. Pullman Palace 
Car Co., 7 P. 164, 8 Colo. 320. 


Md.—Baltimore, etc., R. Co. v. Wi- 
comico County, 48 A. 853, 93 Md. 113. 
Mo.—State v. Severance, 55 Mo. 378. 
Va.—Commonwealth v. Chesapeake 
&.O. Ry. Co., 87 S.H. 622, 118 Va. 261: 
91. Columbus Southern R. Co. v. 
Wright, 4°S.Ct. 396, 151 U.S. 470, 38 
L.Ed. 238; Franklin County v. Nash- 
ville, etc., R. Co., 12 Lea (Tenn.) 521: 


-Salt Lake County v. State Board of 


Equalization, (Utah) 55 P. 378; Com- 
monwealth v. Chesapeake & O. Ry. 
Co., 87 S.E. 622, 118 Va. 261. 

Assessment and valuation by state 
officers see infra § 738. 

Method of distribution of valuation 
among taxing districts entitled see 
infra § 855. 

92. U.S.—State Railroad Tax Cas- 
es, 92 U.S. 575, 23. L.Ed. 663: : 
Colo.—Carlisle v. Pullman Palace 
Car Cont Beri £)  8aColo a320: 

Fla.—Atlantic Coast Line R. Co. v. 
Amos, 115 So. 315, 94 Fla. 588. 

Ind.—Evansville, ete, R. Co. v. 
West, 37 N.E. 1012, 1388 Ind. 697; 
Pittsburgh, etc., R. Co. v. Backus, 33 
N.E. 432,133 Ind. 625 [aff 14. S.Ct. 
1114, 154 U.S. 421, 38 L.Ed. 1031). 

Md.—Baltimore, ete., R. Co. v.. Wi- 
comico County, 48 A. 853, 93 Md. 113. 

Mo.—State v. Severance, 55 Mo. 378. 

N.C.—Richmond, ete., R. Co. v. Al- 
amance, 84 N.C. 504. 

Tex.—Bell County v. Hines, (Civ. 
App.) 219 S.W. 556. 

And see cases supra note 91. 

ta] Rolling stock included.— 
Sleeping cars operated over its lines 
by a railroad company, under contract 
with the owner of such cars, under 
Gen. L. (1877) § 2251. Carlisle v. 
Pullman Palace Car Co., 7 P. 164, 8 
Colo. 320. 

[b] Early statute construed see 
Cook County v. Chicago, etc., R. Co., 


35 Ill. 460. : 

93. Salt Lake County v. State 
Board of Equalization, (Utah) 55 P. 
378. 

94 Columbus Southern R. Co. v. 
Wright, 15 S.E. 293, 89 Ga. 574 [aff 
4 S.Ct. 396, 151-U-.S. 470, 38-L.Ed. 
238]. 

95. Atlantic Coast Line R. Co. v. 


Amos, 115 So. 315, 94 Fla. 588. 

96. Atlantic Coast Line R. Co. v. 
Amos, supra; State v. Houston & T. 
Cc. Ry. Co., (Tex.Civ.App.) 209 S.W. 
820. 

[a] Special taxing districts.—(1) 
Without legislative authorization, a 
special taxing district may not im- 


] 
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|§ 665] (4) Intangible Personal Property; Capi- 
tal and Franchises. In accordance with general 
rules,®? in the absence of a statute providing other- 
wise, it has been held that the crejits and securi- 
ties owned by a domestic railroad company are tax- 
able at its domicile or main office,®® and not else- 
where,®® and that such property is not subject to 
distribution for purposes of taxation, among the 
various counties through which the line runs, under 
a statute requiring such distribution of certain per- 
sonal property. Intangible property of a railroad 
company has, however, no actual situs in any par- 
ticular taxine district or unit,? and, in the absence 
of constitutional restriction, the legislature may 
fix the situs? at a place other than the domicile of 
the company.* So, as to such property, some stat- 
utes requiring apportionment or distribution® have 
changed the general rule that intangible personal 
property has its situs for taxation at the domicile 
of the owner,® so that such property, owned by a 
domestic railroad company, does not~have a local 
situs where the company has its principal office™ 
but is subject to taxation, on apportionment, in the 
various taxing districts through which the line runs.® 
Only such taxing districts as are specified in the 
statute are entitled to a distributive share of in- 
tangible assets on which a district may impose a 
tax.? 

Capital and franchises. Some statutes have fixed 
the situs of capital or capital stock of a railroad 
company, used in the sense of property belonging to 
the corporation, at its domicile ,or principal office 
or place of business, for purposes of taxation,?° and 
statutes which provide for a state tax on capital or 
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capital stock usually prevent the imposition of a 
local tax on property representing capital.11 Sub- 
ject to constitutional limitations, the authority of 
the legislature to determine the, place of taxation 
within the state is, however, usually recognized,*? 
and some statutes effect a distribution or apportion- 
ment of the capital among the various taxing dis- 
tricts or units through which the line runs.** In the 
absence of legislative authorization, the franchises 
of a railroad company are not subject to local taxa- 
tion in a taxing district or unit through which the 
line runs.'* | . 

[§ 666] e. Street Railroads. Some statutes ren- 
der real1® and personal!* property used solely for 
the operation of a street railroad, taxable where 
such property is situated or used, and under other 
statutes, the roads, track, and like property of a 
street railroad is treated as personal property and 
is taxable in the taxing district or unit in which 
such property is located, used, or laid.17 In Penn- 
sylvania, however, property of a street railroad com- 
pany, which ordinarily would be regarded as real 
property for purposes of taxation, which is essential 
to the exercise of the corporate functions, and which 
is subject to a state tax as part of the capital stock, 
is not subject to local taxation.1® a statute provid- 
ing for the taxation of the personal property of a 
street railroad company in the place where its prin- 
cipal business office is situated prevents the taxa- 
tion of such property elsewhere.?® . 

Rolling stock and like property. While, in the 
absence of a statute otherwise providing, rolling 
stock is usually taxable where it has its chief or 


pose a tax on a railroad company’s 
rolling stock and other movable per- 
sonal property not actually therein, 
in view of Const. art 9 § 3. Atlantic 
Coast Line R. Co. v. Amos, 115 So. 
Sse 04s lar 5S oer x62), a erlor ptoyels. 
(1925)/c 10284, which extended the 
scope of the statute authorizing ap- 
portionment, such statute did not au- 
thorize special taxing districts to im- 
pose a tax in respect of the appor- 
tioned value of rolling stock. Atlan- 
tic Coast Line R. Co. v. Amos, supra. 
(3) Special taxing district not includ- 
ed see State v. Houston & T. C. Ry. 
Co., (Tex.Civ.App.) 209 S.W. 820. 

97. See supra §§ 640, 654. 

98. Fulton County v. Wright, 91 S. 
EB. 487, 146 Ga. 447; Greene County v. 
Wright, 54 S.B. 951, 126 Ga. 504 [reh 
den 56 S.E. 288, 127 Ga. 150]. 

[a] Illustrations.—(1) Bank de- 
posit. Fulton County v. Wright, 91 
S.E. 487, 146 Ga. 447.. (2) Shares of 
corporate stock of another corpora- 
tion. Greene County v, Wright, 54 
S.E. 951, 126 Ga. 504 [reh den 127 Ga. 
150, 56 S.E. 288]. 

99. Fulton County v. Wright, 91 
S.E. 487, 146 Ga. 447; Greene County 
vy. Wright, 54-S.H. 951, 126 Ga. 504 
[reh den 56 S.E. 288, 127 Ga. 150]. 

1. Fulton County v. Wright, 91 S. 
BH. 487, 146 Ga. 447; Greene County 
v. Wright, 54 S.E. 951, 126 Ga. 504 
[reh den 56 S.H. 288, 127 Ga. 150]. 

[a] Thus (1) shares of corporate 
stock of another corporation owned 
by a domestic railroad company was 
treated as “‘located’’ property within 
the meaning of the applicable statute, 
and, therefore, not subject to distri- 
bution among the counties through 
which the line passed. Greene County 
v. Wright, 54 S.H. 951, 126 Ga. 504 
[reh den 56 S.E. 288, 127 Ga. 150]. 
(2) A like rule was applied to bank 
deposits of a domestic railroad com- 
pany. Fulton County v. Wright, 91 
S.H. 487, 146 Ga. 447. 

2. Franklin County v. Nashville, 


etc., R. Co., 12 Lea (Tenn.) 521; State 
v. Houston & T. C. Ry. Co., (Tex.Civ. 
App.) 209 S.W. 820. 

3. State v. Houston & T. CGC. Ry. 
Co., supra. : 

[a] Particular statute.—Acts 30th 
Leg. (First Called Sess.) c 17, au- 
thorizing caunty taxing officers to 
include the intangible values in the 
values fixed on tangible properties 
and inaugurating a state policy of 
separating intangible values from 
tangible properties and providing a 
method of doing this and of appor- 
tioning the values did not have the 
effect of fixing a situs for intangible 
assets of a railroad company. State 
vy. Houston & T. C. Ry. Co., (Tex.Civ. 
App.) 209 S.W. 820. Compare Bell 
County v. Hines, (Tex.Civ.App.) 219 
S.W. 556 (act for apportionment 
might be regarded as legislative dec- 
laration of situs). 

4. Franklin County yv. Nashville, 
wre He ae 1 ee ren 521; State 
v. Houston ri CoP... OO, (Dex. OLVs 
App.) 209 S.W. 820. ‘ 
= Statutes in general see supra § 


6. Illinois Cent. R. Co. v. Carr, 134 
138) 302 Til. 17.2) 
7. Illinois Cent. R. Co. v. Carr, su- 


pra. : 

[a]. Ilustrations.—(1) Shares of 
stock of other corporations: Illinois 
Cent. R. Co. v. Carr, 134 N.E. 138, 302 
Ill. 172. (2) Moneys and credits. TIl- 
linois Cent. R. Co. v. Carr, supra. 

8. Franklin County v. Nashville, 
etc., R. Co., 12 Lea (Tenn.) 521. 

9. Bell County v. Hines, (Tex.Civ. 
App) we Gem miate v. Hous- 
on & T. C. Ry. Co., ex.Civ.App.) 2 
S.W. 820. ea y ne 

10. See statutory provisions; and 
People y. Barker, 48 N.Y. 70 [aff 48 
Barb. 173, 33 How.Pr. 150]. 


ll. Fitchburg R. Co. v. P ; , 
47 N.H. 62. Dipahke 
{a]_| Property included or repre- 


sented.— Wood, timber, logs, and lum- 


ber ownéd by 4 railroad company and 
distributed along its line for present 
use _ in operating and repairing its. . 
road are to be deemed a part of the 
road, and are taxable as such. Fitch- 
burg R. Co. .v. Prescott, 47 N.H. 62. 

12. State Railroad Tax Cases, 92 
U.S. 575, 23 L.Ed. 668; Illinois Cent. 
nel a v. Carr, 134 N.E. 138, 302 Ill. 

13. State Railroad Tax Cases, 92 
U.S. 575, 23 L.Ed. 663; Illinois Cent. 
aks v. Carr, 134 N.E. 138, 302 Ill. 

_14. Camden, etc., R. Co. v. Atlan- 
tic City, 33 A. 198, 58 N.J.Law 316 
[aff 41 A. 1116, 60 N.J.Law 242]; Peo. 
v. Clapp, 46 N.E. 842, 152 N.Y. 490, 
39 L«R.A. 237. 

15. Camden, etc., R. Co. v. Atlantic 
City, 33 A. 198, 58 N.J.Law 316 [aff 41 
A. 1116, 60 N.J.Law 242]. 

[a] Ilustrations.—Horses, cars, 
omnibuses, and sleighs. See In re 
Jersey City, etc., R. Co., 49 A. 437, 66 
ae 501 (apparently recognizing 
rule). ‘ 

_16. Camden, etc., R. Co. v. Atlan- 
tic City, 33 A. 198, 58 N.J.Law 316° [aff 
nes ee 60 N.J.Law 242}. 

5 ee statutory provisions; 
Detroit v. Wayne Cir. Judge, 86 ae 


1032, 127 Mich. 604 (statute. con- 
peiied 
i" orthampton County v. Eas- 
oe Pass. .eCom 128 A. 895, 148 Pal 
[al] Illustrations: (1 Rail 
tracks, and like ese ee Peoples 


St. R. Co. v. Seranton, 8 Pa.Co. 
(2) Lot and stable thereon. Nort: 
ampton County v. Easton Pass. R. 
Co., 23 A. 895, 148 Pa. 282. Contra 
Delaware County v. Chester Street 
R. Co., 10 Pa.Co. 328; People’s St. R. 
Cav: pCranton, 8 Pa.Co, 633. 

5 etroit, ete., R. Co. v. D it 
104 NW. $27,141, when Roe 

[a] What constitutes rinci 

business office see Detroit, Aa R. Re 
v. Detroit, 104 N.W. 327, 141 Mich. 5. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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' principal office,2° and a statute providing for the 


taxation of personal property in the place where the 
company’s principal business office is situated has 
been applied to the taxation of rolling stock,?? in 
the absence of constitutional restrictions, the legis- 
lature may fix the situs of rolling stock?? at a place 
or places elsewhere than at the principal office of 
the company,?* and, pursuant to its power in this 
regard, may provide for a distribution or appor- 
tionment among the taxing districts or units through 
which the line runs.24 Where a statute provided 
for the taxation of the stockholders in respect of 
their shares, it was held that rolling stock and 
similar property was not subject to local taxation 
in a taxing district in which the road was operated.?° 
In Pennsylvania personal property used by a street 


railroad company for the conveyance of passengers: 


and necessary to the exercise of the eorporate func- 
tions, which is subjeet to a state tax as part of the 
capital stock, is not subject to local taxation.?° 

Franchises. A general provision for the taxation 
of corporate personal property in the district in 
which the corporation has its principal office or place 
of business has been applied to the taxation of a 
street railroad company’s franchise to use public 
ways.?7 While, in the absence of statutory author- 
ization, such a franchise is not subject to loeal taxa- 
tion. in the place where it is located or enjoyed,?8 
statutory provisions sometimes render such fran- 
chise subject to local taxation in such place.?° 

Evidences of indebtedness issued by street rail- 
road company may, under statute, be subject to the 
imposition of a tax by state, and not by local, authori- 
ties.°° 

[§ 667] f. Other Transportation Companies. By 
constitutional provision in some jurisdictions, real 


20. Elizabeth City County v. New- 
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property of certain transportation companies, used 
exclusively in the operation of the corporate busi- 
ness, is reserved for taxation for state purposes 
and is not subject to local taxation.?! As in the 
case of railroad and other publie service companies,?2 
under the rule applied in Pennsylvania property of 
transportation companies, other than railroad and 
street railroad companies,?* and of canal com- 
panies,** which might be treated as real property 
for purposes of taxation and which is an essential 
and substantial part of its corporate property and 
incident to the proper exercise of its franchises, is 
not subject to local taxation, but the rule is other- 
wise as to property used only for the corporation’s 
convenience in carrying on its business, and such 
property may be subject to loeal taxation.?> A stat- 
ute providing for the distribution for taxation of 
personal property of certain corporations has been 
construed to inelude rolling stock of a company 
which is operated over a railroad line not owned by 
such company.?® 

Express companies. Some statutes, the validity 
of which has been upheld,?* permit the distribution 
or apportionment of tangible and intangible property 
of express companies among the taxing districts 
in ‘which it operates, on a mileage basis,*® but, in 
the absence of any statutory provision in this re- 
gard, it seems that intangible property is not tax- 
able in the various districts through whieh the 
company operates.*® In Pennsylvania it has been 
held that personal property of a joint stoek associa- 
tion, organized in another state, to carry on an ex- 
press business, although indispensable to carrying 
on the business of such association, was subject to 
local taxation.*° 

[§ 668] g. Turnpike, Toll Road, and Toll Bridge 


Wayne County v. Delaware & 


port News, 56 S.E. 801, 106 Va. 764. 
21. City of Detroit v. Donovan, 86 


“NW. 1032, 127 Mich. 604. 


22. Commonwealth v. Chesapeake 
& O. Ry. Co., 87 S.E. 622, 118 Va. 261. 

23. Commonwealth vy. Chesapeake 
& O. Ry. Co., supra. 

24. Commonwealth v. Chesapeake 

O. Ry. Co., supra. 
ae oe Middlesex RCo. v. Charles- 
town, 8 Allen (Mass.) 330. 

26. Northampton County v. Eas- 
ton Pass. R. Co., 23:A. 895, 148 Pa. 

82. 

3 [a] Illustrations: (1) Cars and 
other vehicles. Northampton Coun- 
ty v. Baston Pass. R. Co., 23 A. 895, 
148 |Pa. 282. (2) Horses used in 
drawing cars. Northampton Coun- 
ty v. Easton Pass. R. Co., supra, Peo- 
ple’s Pass. R. Co. v. Taylor, 22 Pa. 
Super. 156. Contra Delaware County 
v. Chester Street R. Co., 10 Pa.Co. 
226: People’s St. R. Co. v. Scranton, 
: a.Co. 633. 
; 27. State v. Anderson, 63 N.W. 746, 
is. 550. 
eel People v. Barker, 46 N.E. 875, 
152 N.Y. 417; People v. Barker, 40 
N.E. 996, 146 N.Y. 304; People v. Neff, 
46 N.Y.S. 385, 19 App.Div. 590 [aff 
49 N.E. 1102, 154. N.Y. 763]; People 
v. Neff, 44 N.Y.S. 810, 15 App.Div. 585. 

29. See statutory provisions. 

[a] Particular statute.—Under a 
statutory provision that the track or 
road of a street railroad company 
shall be regarded as personal proper- 
ty and assessed in the place where 
the same is located, used, or laid, a 
franchise to use the streets in any 
taxing district or unit is part of the 
road and taxable in such district or 
unit. Detroit v. Wayne Cir. Judge, 
86 N.W. 1032, 127 Mich, 604. See De- 
troit Citizens’ St. R. Co. v. Detroit, 
85 N.W. 96, aS ce 673 (apparently 
recognizing rule). 

Valuation by state board in gener- 


30. See statutory provisions. 

[a] Particular evidence of indebt- 
edness.—Under Act July 15, 1919 § 1 
(Pub. L. 955, St. [1920] § 20420), 
amending Act June 17, 1913 (Pub. L. 
516) § 17, car trust certificates were 
taxable as evidences of indebtedness 
by the state under that section, rath- 
er than by.the county under § 1 (St. 
[1920] § 20404). Commonwealth v. 
Philadelphia Rapid Transit Co., 134 A. 
455, 287 Pa. 190. 

31. See constitutional provisions. 

[a] In California, under Const. 
art 13 § 14, reserving for taxation for 
state purposes property of certain 
public service corporations used ex- 
clusively in the operation of the cor- 
porate business, and statutes enacted 
pursuant thereto, a “pre-cooling 
plant” owned by a refrigerator car 
company was operative property and 
subject therefore to state, but not lo- 
eal, taxation. San Bernardino County 
v. State Board of Equalization, 155 
Ee t5S 1 To Cal, 16% 
bee Railroad company see supra § 
; poe railroad company see supra 

33. Mellon Pipe Lines y. Allegheny 
County, 3 Pa.Dist. 448. 

[a] Tllustrations.—(1) Rule ap- 
plied to pipes, tanks, offices, and oth- 
er property of a company engaged in 
the transportation of petroleum. 
Mellon Pipe Lines v. Allegheny Coun- 
ty, 3 Pa.Dist. 448. (2) A landing place 
owned and used to serve the public 
by a public service corporation incor- 
porated for the purpose of the car- 
riage of persons and property on 
ships,, vessels,-and boats, under Act 
April 29, 1874 (P. L. p 73) and sup- 
plements, was not subject to taxa- 
tion for local purposes, where such 
landing place was necessary for the 
public service. Chester City v. Ches- 
ter Shipping Co., 3 Pa.Dist.&Co, 632. 


Hudson Canal Co., 15 Pa. 351. 

35. Erie County vv. Erie, _ etc, 
Transp. Co., 87 Pa. 434; Wayne Coun- 
ty v. Delaware & Hudson Canal Co., 
15 Pa. 351 (canal company). 

36. Union Refrigerator Transit 
Co. v. Lynch, 55 P. 639, 18 Utah 378, 
48 L.R.A. 790 [aff 20 S.Ct. 631, 177 
U.S. 149, 44 L.Ed. 7081. 

37. State v. Wells Fargo & Co., 150 
P. 836, 38 Nev. 505 [aff 39 S.Ct. 62, 
248 U.S. 165, 63 L.Ed. 190]. 

38. State v. Wells Fargo & Co., 
supra. 

39. Southern Express Co. v. Pat- 
terson, 123 S.W. 353, 122 Tenn. 279. 

40. Adams Express Co. v. Copelin, 
41 Pa.Co. 425. 

[a] Reason for rule.—"By the de- 
cisions of our courts, the non-liability 
for local taxes under general tax leg- 
islation has been limited to public 
service corporations and to such prop- 
erty belonging to them as is indis- 
pensable to the carrying out of their 
corporate purposes. We have not 
been referred to any authority which 
goes beyond the doctrine thus stat- 
ed, nor to any which holds that the 
property of a joint stock association 
doing the business of a common car- 
rier is not subject to local taxation. 
It is true, such a company is render- 
ing service to the public, but it is not 
performing a duty which it owes to 
the public by reason of a special grant 
from the state. It needs no special 
grant, nor has it any, to transact its 
business. It is in no different posi- 
tion from that of corporations gener- 
ally, or of an individual or of a part- 
nership carrying on a similar busi- 
ness. It is not therefore, performing 
an obligatory public function, as a 
corporation does which is dependent 
upon a special grant from the state 
for the performance of a service ben- 
eficial to the public, with which the 
taxation of its property by the local 
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Companies. While under taxing systems which have 
been in force in some jurisdictions, the taxation in 
each taxing district of so much of the roadbed of 
a turnpike company as might be located in such 
district would not be permissible,*! some statutes, the 
validity of which has been upheld,*? have authorized 
each county to tax so much of the road of such a 
company as lies within its borders,** and a statutory 
provision providing for assessment of the real prop- 
erty of corporations generally, where such property 
is situated, has been applied to the real estate of a 
toll bridge company.** Specific provision as to the 
place of taxation of personal property of turnpike*® 
and toll bridget® companies has sometimes been 
made. 

[§ 669] h. Telegraph and Telephone Companies. 
In accordance with general rules,*7 in the absence 
of statutory provision providing otherwise, real prop- 
erty of a telegraph or telephone company is usually 
taxable where situated.4® Constitutional or statu- 
tory provisions sometimes reserve for taxation for 
state purposes property of such a company, used in 

the operation of its business,*® and such provisions 
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prevent the local taxation of property which is neces- 
sary for the efficient operation of the business and 
which is available for use,°° but property which, al- 
though ultimately to become operative property, 1s 
not available for use, is not within some constitu- 
tional reservations in this regard and is subject to 
local taxation.51 Tangible personal property of a 
telephone company whose shares of stock were tax- 
able under a statute which provided that the shares 
of stock should be taxed at the place of the trans- 
action of its principal business and that the prop- 
erty of the corporation, except real property, should 
not be otherwise assessed, was not subject to taxa- 
tion in the taxing districts where situated,°? and 
general statutory provisions have been applied in 
holding that the personal property of a telephone 
company was not taxable at a place other than that 
in which is has its residence or principal office.** 

Franchise of a telegraph company to use public 
streets and ways may have a situs for purposes of 
taxation where it is located. 

[§ 670] i. Gas, Electric, and Power Companies.°® 
While valid statutory provisions may render the 


authorities would seriously interfere.” 
Adams Express Co. v. Copelin, 41 Pa. 
Co. 425, 426. : 

41. Bergen County Turnpike Co. v. 
Haas, 39 A. 654, 61 N.J.Law 174. 

42. Frankfort, etc., Turnpike Co. 
v. Com., 82 Ky. 386, 6 Ky.L. 391. 

43. Frankfort, etc., Turnpike Co. 
v. Com., supra. 

44. Hudson River Bridge Co. v. 
Patterson, 74 N.Y. 365 [aff 11 Hun 


5251. See St; Louis, ete.,, R. Co. v. 
Williams, 13 S.W.-796, 53 Ark. 58 
(bridge taxable where __ situated); 


O’Neal v. Virginia, etc., Bridge Co., 
18 Md. 1, 79 Am.D. 669 (property tax- 
able under Act [1852] c 3387 § 17 as 
to taxation of property of a corpo- 
ration whose office was not within the 
state). 

45. See statutory provisions. 

[a] Turnpike companies.—Under 
a statute which directed that the per- 
sonal estate of such a turnpike com- 
pany shall be taxed where the treas- 
urer resides, if tolls are collected in 
several townships or wards, it has 
been held that a plank road company 
was a turnpike company. Haight v. 
State, 32 N.J.Law 449. 

46. See statutory provisions. 

[a] Particular statute.—1 Rev. St. 
389 § 6 [Tax L. § 11], directing that 
property of toll bridge companies 
should be assessed in the town or dis- 
trict in which the tolls were collect- 
ed, applied to the personal estate of 
such companies. Hudson River 
Bridge Co. v. Patterson, 74 N.Y. 365 
[aff 11 Hun 525]. 

47. See supra §§ 631, 651. 

43. See case infra this note. 

[a] Statutory classification of 
property as real estate.—In view of 
Tax Iu. (Consol. Li. [1909] ¢ 60) § 2 
subd 3, which defines land and real 
estate to include all bridges or tele- 
graph lines, wires, poles, and appur- 
tenances, and also all mains, pipes, 
and tanks laid or placed in any place 
for conducting electricity or any sub- 
stance or product capable of trans- 
mission or conveyance therein, it was 
held that, where a telephone company 
maintained a switchboard and ap- 
pliances essential for its business in 
a building in a village on which it 
had a lease for ten years, the switch- 
board, for the purposes of taxation, 
was properly regarded as “real prop- 
erty’ and taxable in the village, al- 
though the company’s main office was 
in another city. People ex rel. Feder- 
al Telephone & Telegraph Co. v. Long- 
well, 131 N.Y.S. 361. 

49. See constitutional and statu- 
tory prcvisions. 


[al Conflict between statute and 
constitutional provision.—If the con- 
stitutional provision and _ statutory 
provisions as to what constitutes op- 
erative property conflict, the consti- 
tutional provision controls. Pacific 
Telephone & Telegraph Co. v. State 
Vee of Equalization, (Cal.) 259 P. 


50. Southern California Telephone 
Co. v. Los Angeles County, (Cal.) 
298 P. 9; New England Tel., etc., Co. 
v. Manchester, 55 A. 188, 72 N.H. 166. 

[a] Particular statute.—(1) Under 
Pub. St. (1901) c 64 §§ 3, 12 real es- 
tate owned by a telephone company 
and used in its ordinary ‘business is 
taxable by the state board of equali- 
zation and not by the town in which 
it is situated. New England Tel., 
etc., Co. v. Manchester, 55 A. 188, 72 
N.H. 166. (2) Statute construed or 
applied see Atty.-Gen. v. Detroit, 71 
N.W. 632, 113 Mich. 388. But see Pin- 
gree v. Auditor General, 78 N.W. 1025, 
120 Mich. 95 (statute declared uncon- 
stitutional as violative of uniformity 
clause). 

[b]. Geased property.—(1) It has 
been held that, in view of a lack of 
an authoritative holding by the su- 
preme court of California on the sub- 
ject, the provision of Const. art 13 
§ 14, reserving property of telephone 
and telegraph companies, used exclu- 
sively in the operation of the corpo- 
rate business, for taxation for state 
purposes, speaking sets leased to 
a telephone company were not sub- 
ject to local taxation. Hopkins v. 
Southern California Tel. Co., 48 S.Ct. 
180, 275 U.S. 398, 72 L.Ed. 329 [expl 
Pacific Telegraph & Telephone Co. 
v. State Board of | Equalization, 
(Cal.) 259 P. 42 (infra this note) by 
stating that the grant of a reargu- 
ment in that case set at large the 
whole matter as to leased property]. 
(2) In an earlier California case a 
different view as to leased property 
was taken in holding that improved 
real property leased to a telephone 
company, otherwise within the pur- 
view of such provision, and used by 
it in the operation of its business, was 
not subject to taxation for state pur- 
poses, under the constitutional pro- 
vision. Southern California Tele- 
phone Co. v. State Board of Equali- 
zation, (Cal.) 259 P. 47; Pacific Teie- 
phone & Telegraph Co. v. State Board 
of Equalization, (Cal.) 259 P. 42. 

51. Southern California Teléphone 
Be a Los Angeles County, (Cal.) 298. 


[a] Tllustration.—Buildings un- 
der construction for use as exchange 


building of telephone company were 
not “operative property,” within stat- 
ute and constitution imposing gross 
receipts tax on public utilities, hence 
uncompleted buildings were subject 
to taxation by county. Southern Cal- 
ifornia Telephone Co. v. Los Angeles 
County, (Cal.) 298 P. 9; Southern 
California Telephone Co. v. Los Ange- 
les County, (Cal.) 298 P. 13; South- 
ern California Telephone Co. v. Los 
Angeles County, (Cal.) 298 P. 14; 
Pacific Telephone & Telegraph Co. v. 
Los Angeles County, (Cal.) 298 P. 14. 

52. Layman v. Iowa Tel. Co., 99 N. 
W. 205, 123 Iowa 591. 

53. Austen v. Hudson River Tel. 
Co., 25 N.Y.S. 916, 73 Hun 96. 

54. -Western Union Telegraph Co. 
v. Hurlburt, 163 P. 1170, 83 Or. 633. 

[a] Ilustrations.—(1) A fran- 
chise to maintain telegraph lines 
along city streets granted by a city 
ordinance to a foreign corporation 
may be treated as having a situs for 
taxation within the county in which 
the city which granted it was situat- 
ed. Western Union Telegraph Co, v. 
Hurlburt, 163 P. 1170, 83 Or. 633. (2) 
The rule applies notwithstanding the 
telegraph ‘company claims the right 
of occupancy under the so-called fed- 
eral post roads act (Act July 24, 1866 
[14U. S. St. at) 221. 61238027 US 
Rev. St. § 5263 et seq]). Western 
Union Telegraph Co. v. Hurlburt, su- 


pra. | 

[b] In California (1) a constitu- 
tional provision reserves for taxation 
exclusively by the state the franchis- 
es of telegraph and telephone com- 


panies. Const. art 13 § 14. (2) Be- 
fore such constitutional provision 
was operative, the constitutional 


provision that property shall be as-. 
sessed in the county, city, or other 
municipality or district where it is 
situated was held to apply to a fran- 
chise to use a public highway grant- 
ed by the state to a telegraph com- 
pany so as to render such franchise 
subject to local taxation in the tax- 
ing district in which the franchise 
was exercised or enjoyed. Western 
‘Union Telegraph Co. v. Hopkins, 116 
P. bb%,. 160) Cal. 106. -"(3)> The’ rule 
applied notwithstanding the company 
claimed the right to occupy the pub- 
lic highway under the so-called fed- 
eral post roads act (Act July 24, 
1866 [14 U. S. St. at L. 221 c¢ 230; U. 
S. Rev. St. § 5263 et seq]). Western 
Union Telegraph Co. y. Hopkins, su- 
pra. 

55. Place of taxation of water 
rights and water power and real 
Jgroperty connected therewith in gen- 
oral see supra § 632. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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property of a corporation, used by it in connection 
with furnishing gas*® or electricity’? to consumers, 
subject to taxation where such property is situated, 
in Pennsylvania such property of a company engaged 
in the distribution of gas*® or electricity®® to cus- 
tomers for light, power, and similar purposes, as 
is necessary for the conduct of its business as a pub- 
lie corporation, is not subject to local taxation, but 
the rule does not relieve from local taxation prop- 
erty which is merely convenient, and not necessary, 
A constitutional 
provision which reserves for taxation by the state 
property of companies engaged in the transmission 
or sale of gas or electricity, used exclusively in the 
operation of such companies’ business in the state, 
does not apply to property of a corporation engaged 
in the generation of electricity within the state to 
be devoted to a public use exclusively in another 


for the company’s proper work.®°® 


56. Newport Light Co. v. New- 
port, 20 S.W. 434, 14 Ky.L. 464; 
Herkimer County Light, etc., Co. v. 
Pe 55 N.Y.S. 924, 37 App.Div. 


[a]. Particular property.—Certain 
apparatus which was trade fixtures 
and removable was taxable where 
situated, as real estate, under Tax L. 
(1896) e 908 § 2 subd 3. Herkimer 
County Light. ete., Co. v. Johnson, 55 
N.Y.S. 924, 37 App.Div. 257. 

57. Herkimer County Light, etc., 
Co. v. Johnson, supra. 

[a] Particular property.—Certain 
machinery which was trade fixtures 
and removable was taxable where sit- 
uated, as real estate, under Tax. L. 
(1896) e 908 § 2. Herkimer County 
Light, ete., Co..v. Johnson, 55 N.Y.S. 
924, 37 App.Div. 257. 

{b] In Georgia, under Civ. Code 
(1910) §§ 987, 988, 1069, providing for 
the return to, and taxation by, coun- 
ty authorities of real estate of cor- 
poratfons, except certain public utili- 
ty corporations, and for the return 
and taxation of real estate located on 
county lines, where the main build- 
ings, or most of them, are located, 
and for return to, and assessment by, 
state authorities, of the excepted cor- 
porations (1) real estate of an elec- 
tric power and light company which 
is located across the boundary line 
between counties, aS property of an 
excepted corporation, is not taxable 
alone in the county in which the 
main buildings, or most of them, are 
located. Jasper County v. Butts 
County. 83 S.E. 217, 142 Ga. 576. (2) 
In such case the real property is 
taxable where each part thereof is 
actually located. Jasper County v. 
Butts County, 100 S.E. 364; Jasper 
County v. Butts County, 83 S.E. 217, 
142 Ga. 576. (3) A county in which 
the part, other than that on which the 
main buildings, or most of them, were 
located, was situated was held not 
chargeable with laches, barring its 
right to relief against an adjoining 
county. Jasper County v. Butts 
County, 83 S.E. 217, 142 Ga. 576. 


58. St. Mary’s Gas Co. v. Elk Coun- 
ty, 43 A. 321, 191 Pa. 458; Schuylkill 
County v. Citizens’ Gas Co., 23 A. 


1055, 148 Pa. 162; Pittsburgh’s Ap- 
peal, 16 A. 621, 123 Pa. 374; Coates- 
ville Gas Co. v. Chester County, 97 
Pa. 476; St. Mary’s Gas Co. v. Elk 
County,..15,-Pa:Co. 411; 
Chester Gas Co., 1 Chest.Co. 
158; Northampton County v. Easton 
Gas Co., 1 Chest.Co. (Pa.) 157. 

[a] Sree ote (e) ss A ber ha 
as rights. Ridgway Jeht, .ete., 
eee ele County, 43 A. 823, 191 Pa. 
465; St. Mary’s Gas Co. v. Elk Coun- 
ty, 43 A. 321, 191 Pa. 458. (2) Build- 
ings in which the offices of a natural 
gas company were assembled and its 
business affairs were transacted, and 
in. which also the business of dis- 
posing of oil, produced as an incident 
to the production of gas, was con- 
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state,®1 
Franchises. 


~ or enjoyed.®? 


ducted. T. W. Phillips Gas & Oil 
Co. v. Butler County, 51 Pa.Super. 
158. (3) Machinery and building con- 
taining such machinery, erected by a 
natural gas company on leased land. 
MeKelvey. v. Gumbert, 28 Pa.Dist. 

59. Southern Electric Light, etc., 
Co. v. Philadelphia, 43 A. 123, 191 Pa. 
170; Lancaster v. Edison Electric Il- 
luminating Co., 8 Pa.Co. 631: Scran- 
ton v. Seranton Electrie Light, ete., 
Co., 8 Pa.Co. 626. 

[a] Illustration.—Power plant. 
Martie Township School Dist. v. Mc- 
Call Ferry Power Co., 19 Pa.Dist. 
780; Brush Electric Light Co. v. 
Philadelphia, 8 Pa.Dist. 231. 

60. Ridgway Light, etc, Co. v. 
Elk County, 43 A. 323, 191 Pa. 465; 
Matric Township School Dist. v. Mc- 
Call Ferry Power Co., 19 Pa.Dist. 780. 

[a] Ilustrations.—(1) Dwelling 
houses erected for the accommodation 
of workmen. West Chester Gas Co. 
v. Chester County, 30 Pa. 232. (2) 
Dwelling house erected by natural gas 
company on leased land for occupa- 
tion by an engineer and his family. 


een ey v. Gumbert, 28 Pa.Dist. 
61. Nevada-California Power Co. 


ager wee 245 P. 209, 76 Cal.App. 

[a] Provision for gross receipts 
tax was not applicable (1) to a cor- 
poration engaged in the generation 
of electric power to be devoted to a 
public use exclusively in the state of 
Nevada, since Const. art 13 § 14 im- 
poses such tax only on public utili- 
ties, and such a corporation is not 
operating as a public utility within 
the state of California. Nevada-Cal- 
ifornia Power Co. v. Borland, 245 P. 
209,. 76. CakApp, 619. (2) Whether 
the statute is applicable to a par- 
ticular corporation depends on _ the 
character of the service performed by 
the corporation in the state. Nevada- 
California Power Co. v. Borland, su- 


pra. 
62. See infra § 733. 
63. Buffalo Gas Co. v. Volz, 64 N. 


Y:S..534, 31 Misc. 160. 

{a] In California (1) a constitu- 
tional provision reserves for taxation 
exclusively by the state, franchises 
of companies engaged in the trans- 
mission or sale of gas or electricity. 
Const, art 13 § 14. (2) Before such 
constitutional provision became op- 
erative, under a constitutional pro- 
vision tor the assessment of proper- 
ty in the. districts in which it is 
situated, the franchise of a company 
engaged in the business of producing 
electricity (Kern River Co. v. Los 
Angeles County, 130 P. 714, 164 Cal. 
751; Stockton Gas & Electric Com- 
pany v. County of San Joaquin, 83 
P. 54) (3) or gas (Stockton Gas & 
Fleectric Company v. County of San 
Joaquin, supra) for light, power, or 
similiar purpose, to use the public 
ways, to supply customers, and_ to 
collect tolls, was taxable in the dis- 
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In some jurisdictions the franchise 
of a gas company, to use public streets or ways, is, 
upon an assessment and valuation made by state 
officers,°* taxable for local purposes in the taxing: 
district or unit in which such franchise is exercised 


[§ 671] j. Water Companies.** While, in accord- 
ance with general rules,*® in the absence of statute 
otherwise providing, the real property of a water 
supply company is usually taxable where situated,®® 
in Pennsylvania a company organized to supply wa- 
ter or water power to the public belongs to that class 
of corporations whose property necessary to the 
conduct of the corporate business is not subject to 
local taxation,®" 
the conduct of the company’s business is subject to 
local taxation.°& A statutory provision for the tax- 


but real property not essential to 


trict in which such ways were lo- 
cated (4) regardless of the source 
from which the franchise arose. 
(Stockton Gas & Electric Company 
v. County of San Joaquin, supra). 

64. Place of taxation of water 
rights in general see supra § 632. 

65. See supra §§ 631, 651. 

66. Riverton,’ etc., Water Co. v. 
Haig, 33 A. 215, 58 N.J.Law 295. 

67. Conoy Tp. v. York Haven 
Electric Power Plant Co., 71 A. 207, 
222 Pa. 319; Lehigh County v. Bethle- 
hem South Gas, etc., Co., 4 Pa.Dist. 
723; Roaring Creek Water Co. v. 
Northumberland County, 6 Pa.Co. 473; 
Spring Brook Water-Supply Co. v. 
Schadt, 3 Lack.Leg.N. (Pa.) 170. 

[a] Test in such case is whether 
the land in question is necessary, es- 
sential, and indispensable to the com- 
pany in the exercise and performance 
of its franchises and public duties. 
York Haven Water & Power Co. v. 
School Dist. of Londonderry Tp., 77 
Pa.Super. 308. : 

[b] Tllustrations.—(1) Property 
of corporation supplying water and 
water power for commercial and man- 
ufacturing purposes. Conoy Tp. v. 
New Haven Electric Power Plant Co., 
71 A. 207, 222 Pa. 319. (2) Lands ac- 
quired and held by a water company, 
contiguous to the streams of water 
or reservoirs from which water is 
taken for public use. Spring Brook 
Water Supply Co. v. Kelly, 5 Lack. 
Leg.N. (Pa.) 299; Roaring Creek Wa- 
ter Co. v. Snyder, 1 Northumb.Co.Leg. 
N. (Pa.) 181. 

68. Roaring Creek Water Co. v. 
Girton, 21 A. 780, 142 Pa. 92; Roar- 
ing Creek Water Co. v. Northumber- 
land. County, 6 Pa.Co. 473. 

[a] Illustrations.—(1) Lands pur- 
chased and held by such a company 
for future use in the extension ‘of its 
works are subject to local taxation, 
not being indispensably necessary to 
the conduct of its business. Roaring 
Creek Water Co. v. Northumberland 
County, 6 Pa.Co. 473. (2) For the 
same reascn, where the company buys 
large tracts of land along the stream 
which is used for the water supply, 
and holds them simply for fear that 
nuisances might be erected thereon, 
contaminating the water, such lands 
are not exempt. Roaring Creek Wa- 
ter Co. v. Girton, 21 A. 780, 142 Pa. 
92. (3) Wild and: uninhabited moun- 
tain lands owned by it, which the 
company does not require in order to 
maintain the purity of the water sup- 
ply, were subject to local taxation. 
Spring Brook Water Co. v. Kelly, 17 
Pa.Super. 347. (4) The fact that the 
company purchased an island in or- 
der to avoid actions for damages for 
injury to the owners because of flood- 
ing which resulted from the con- 
struction of a dam by such company 
did not render the whole island free 
from local taxation. York Haven Wa- 
ter & Power Co. v. Sehool Dist. of 
Londonderry Tp., 77 Pa.Super. 308. 
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ation of the personal property of a water company 
in the taxing district in which the principal works 
are located has been applied to a “water right” in 
a stream which is outside such taxing district.°° 
Distribution system. While general statutes pro- 
viding for the taxation of property where it is sit- 
uated have been applied in holding that water pipes 
of a water supply company are taxable where they 
are found,’® the view has been taken that mains 
or pipes of a water supply system are to be taxed 
in the district in which the plant or works to which 
such mains or pipes are appurtenant.’1 So where 
property used for distribution is treated as real 
property appurtenant to the main plant or works,"? 
it has been held ‘that such property is taxable in 
the district in which the main plant or works are 
located,?* and that mains and other property used 
for distribution, located in a district other than the 
one in which the main plant or works are located, 
are not taxable in such other district.™* 
. Franchise. There is authority for the view that, 
in the absence of statute providing otherwise, the 
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special franchise of a water company to supply wa- 
ter to the public is taxable where its chief office 
or plaee of business is situated.*® 

[§ 672] 3. Foreign Corporations.7* In aecord- 
ance with general rules,‘’ real estate of foreign cor- 
porations is usually taxable in the taxing district 
or unit in which it is situated.7® While it has been 
held or recognized that the fact that a foreign cor- 
poration maintains a business office at a certain place 
within a state does not make it a resident’® or an 
inhabitant®® of such place in the sense of fixing its 
domicile or residence at such place for the purpose 
of the taxation there of its personal property within 
the state, the legislature may. fix a place within the 
state for the taxation of such property,®! and where 
a foreign corporation does business within the state, 
the place for the taxation of such personal property 
is, under the construction given some statutes, the 
place where its principal or head office, or principal 
place of business, within the state, is located,*? and 
not elsewhere.8? The personal property of a for- 
eign corporation may, however, have a situs of its 


69. Helena Water Works Co. v. 
Settles, 95 P. 838, 37. Mont. 287. 

70. Riverton, etc., Water Co. v. 
Haig,.33 A. 215, 58 N.J.Law 295. 

.. 71. Joplin Waterworks Co. v. Jas- 
per County, (Mo.) 38 S.W.(2d) 1068. 

[a] Illustrations.—(1) A pumping 
station of a water company located 
in one county which was the actual 
source of supply was separate and 
severable from the main plant in an- 
other county, and therefore pipes car- 
rying water from the pumping sta- 
tion were not taxable in the county 
where the main plant was located as 
appurtenant to such plant. Joplin 
Waterworks Co. v. Jasper County, 
(Mo.) 38 8.W.(2d) 1068. (2) Even 
pipes which were in the county in 
which the main plant was _ located 
were taxable in the county where the 
pumping station was located, where 
Such pipes conveyed water from the 
pumping station to the main plant. 
Joplin Waterworks Co. v. Jasper 
County, supra. 

72. See supra § 325. 

73. Oskaloosa Water Co. v. Board 
of Equalization, 51 N.W. 18, 84 Iowa 
407, 15 L.R.A. 296; Appeal of Des 
Moines Water Co., 48 Iowa 324; Jop- 
lin Waterworks Co. v. Jasper County, 
(Mo.) 38 S.W.(2d) 1068. 

[a] Tllustration.—In the case un- 
der consideration it was held that the 
distribution system was “appurte- 
nant” to the main waterworks plant, 
and therefore taxable as part of the 
realty in the county wherein the main 
plant was located, even though the 
actual source of supply and a pump- 
ing Station which propelled the raw 
water to the main plant were situat- 
ed in another county. Joplin Water- 
works Co. v. Jasper County, (Mo.) 38 
S.V7. (2d) 1068. : 

74 Oskaloosa Water Co. v. Board 
of Equalization, 51 N.W. 18, 84 Iowa 
407, 15 L.R.A. 296. 

[a] Rule applied where the main 
works were constructed on leased 
Jand. Oskaloosa Water Co. v. Board 
of IXgqualization, 51 N.W. 18, 84 Iowa 
407, 15 L.R.A. 296. 

{b] In-Connecticut, under Gen. St. 
(1902) §§ 2328, 2329, where a water 
company was organized to furnish 
water for two towns, its office, works, 
and its principal place of business be- 
ing in one of such towns, its under- 
ground piping, water mains, and hy- 
drants laid in the streets of the oth- 
er were not subject to taxation in the 
latter town as real estate, but were 
taxable in the town in which the of- 
fice and works were located as “per- 
sonal property attached to and con- 
nected with” the company’s establish- 
ment in that town. Field v. Guilford 


Water Co., 63 A. 723, 79 Conn. 70. 

75. Frankfort v. Stone, 56 S.W. 
679, 58 S.W. 373, 22 Ky.L. 502. ; 

[a] In California (1) a constitu- 
tional provision reserves for taxation 
exclusively for state purposes fran- 
ehises of every kind and nature. 
Const. art 13 § 14. (2) Prior to the 
operation of such constitutional pro- 
vision, it was held that a constitution- 
al provision that property shall be 
assessed in the county, city, or oth- 
er municipality or district where it 
is situated applied to render taxable 
where it was enjoyed or situated the 
special franchise of a water company 
to supply the public with water and 
to collect tolls therefor (San Joaquin, 
etc., Canal, etc., Co. v. Merced Coun- 
ty, 84° Ps 285, -2° CalzApp: 593))' (3): in 
connection. with the use of the pub- 
lic ways (San Francisco v. Oakland 
Water Co., 83 P. 61, 148 Cal. 331. 
Compare Spring Valley Water Works 
v. Barber, 33 P. 735, 99 Cal. 86, 21 L. 
R.A. 416 [where a water company was 
chartered to supply a certain county 
and a city therein with water, the 
mere fact that the pipes of the com- 
pany passed through an adjoining 
county did not make the company’s 
franchise taxable there]), (4) and 
such special franchise was not tax- 
able at the principal place of busi- 
ness of the corporation in a place 
other than that in which the fran- 
chise is situated (San Francisco v. 
Oakland Water Co., supra). (5) Un- 
der statutory or constitutional provi- 
sion, the franchise of a water com- 
pany to be a corporation was tax- 
able where such company had its 
principal place of business. San 
Francisco v. Oakland Water Co., su- 
pra; San -Joaquin, etc., Canal, etc,, 
Co. v. Merced. County, supra. 
eae Express companies see supra 


PO ae Nae Companies see supra §§ 

Situs of property for taxation as 
between states see passim supra §§ 
326-342. 

77. See supra §§ 631, 651. 

78. Hydraulic Press Brick Co. v. 
Douglas County, 144 N.W. 1058, 95 
Neb. 87. 

79. Ayer, etc., Tie Co. v. Keown, 
93 S.W. 588, 122 Ky. 580, 29 Ky.L. 
110, .400; Southern Express Co. v. 
Bae ae 123 ‘(S.W. 353, 122, Tenn. 


[a] Intangible property.—The of- 
ficers of a county in which a foreign 
corporation, which did business. in 
several counties within the state, had 
an office for auditing and accounting, 
could not impose a tax on the entire 
value of the intangible property of 


such ‘corporation in such county. 
Southern Express Co. v. Patterson, 
123 S.W. 3538, 122 Tenn. 279. 

80. Boston Inv. Co. v. Boston, 33 
N.E. 580, 158 Mass. 461. 

81. McDaniel v. Texarkana Coop- 
erage & Mfg. Co., 126 S.W. 727, 94 
Ark. 235; Union Tanning Co. v. Com- 
monwealth, 96 S.H. 780, 123 Va. 610. 
See Inhabitants of Boothby v. E. I. 
ie pout De Nemours, 83 A. 6628, 109 

e. A 


82. McDaniel v. Texarkana Coop- 
erage & Mfg. Co., 126 S.W. 727, 94 
Ark. 235; People v. Barker, 51 N.B. 


1043, 157 N.Y. 159; People v. McLean, 
80 N.Y. 254; British Commercial L. 
Ins. Co. v. New York Tax, etc., Com’rs, 
31 N.Y. 32, 1 Abb.Dec. 199, 18 Abb.Pr. 
118, 28 How.Pr. 41, *40 N.Y. 303; Sims 
v. Best, 1 OhioCir.Ct.N.S. 41, 25 Ohio 
Cir-GCt... 149.47 Unions Tanning = Cos ave 
Commonwealth, 96 S.E. 780, 123 Va. 
610. See Pope v. Hartford, 74 A. 751, 
82 Conn. 406. 

[a] Determination as to principal 
place of business.—(1) The view has 
been taken that, where a foreign cor- 
poration carries on business at more 
than one place within the state, its 
intention as to which of such places 
will constitute its principal place of 
business is decisive in determining 
the place of taxation. Union Tan- 
ning Co. v. Commonwealth, 96 S.E. 
780, 123 Va. 610. (2) Compliance of 
a foreign corporation with Code 
(1904) § 1104, requiring it to desig- 
nate an office and agent where and 
upon whom legal process may be 
served, does not’make such office the 
‘principal place of business’? within 
the state so as to establish the situs 
for taxation. Union Tanning Co. v. 
Commonwealth, supra. 

83. McDaniel v. Texarkana Coop- 
erage & Mfg. Co., 126 S.W. 727, 94 
Ark. 235; People v. McLean, 80 N.Y. 
254 [aff 17 Hun 204 (aff 5 Abb.N.Cas. 
137)]; Union Tanning Co. v. Com- 
monwealth, 96 S.EH. 780, 123 Va. 610. 

[a] Effect of actual location.—The 
fact that tangible property of a for- 
eign corporation is actually situated 
in a county other than that in which 
the corporation has its principal place 
of business does not render such 
property taxable in the county where 
so located. McDaniel y. Texarkana 
Cooperage & Mfg. Co., 126 S.W. 727, 
94 Ark. 235 

[b] 
fact that the corporation did not 
make out the formal list required did 
not make its personalty taxable in a 
county other than where it has its 
principal place of business. Mc- 
Daniel v. Texarkana Cooperage & 
Mfg. Co., 126 S.W. 727, 94 Ark. 235. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


Failure to make return.—The © 
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own in a taxing district or unit within the state,®4 
and in applying certain statutes, it has been held 
or recognized that personal property of a foreign 
corporation within the state is taxable in the tax- 
ing district or unit where such property is situ- 
ated,®® and not elsewhere.8¢ 

Consolidation. A corporation formed by the con- 
solidation of a domestie and a foreign corporation 
may be regarded as a domestic corporation for the 
purpose of the taxation of its property subject to 
taxation as of its domicile.§? 

Tangible personal property without actual situs. 
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In Louisiana, under the constitutional provision that 
rolling stock operated in the state, the owners of 
which have no domicile therein, shall be taxed for 
state purposes only, it has been held that rolling 
stock owned by a foreign corporation was not sub- 
ject to local taxation’® even in the place where it 
has a place of business within the state and has 
designated an agent on whom process may be served, 
where the constitutional and statutory provisions, 
pursuant to which such designation is made, do not 
show an intent that ‘such doing of business and 
designation shall create a domicile within the state.®° 


VI. LEVY AND ASSESSMENT*1 


[§ 673] A. Levy and Apportionment—1. Defini- 
tion, Nature, and Necessity of Levy. The word 
“levy” as applied to taxation has been given a vari- 
ety of meanings;? it is sometimes used, in an ad- 
ministrative sense, as referring to the mere minis- 
terial or executive acts of ascertaining and entering 


the taxes on the tax book and collecting them,* but. 


in its proper sense, as applied to the determination 


of the amount or rate to be charged, it is the formal 
and official action of a legislative body invested with 
the power of taxation—whether national, state, or 
local—whereby it determines and declares that a 
tax of a certain amount, or of a certain percentage 
on value, shall be imposed on persons and property 
subject thereto.* It is a unilateral act of a superior 
power, and does not depend for its effect on the 


84 Ayer, ete., Tie Co. v. Keown, 
93 S.W. 588; 122 Ky. 580, 29 Ky.L. 
110, 400. 

85. Liverpool, etc., Ins. Co. v. Bd. 
of Assessors, 11 So, 91, 44 La.Ann. 
760, 16 L.R.A. 56: Hilliard v. Fells 
Ice Co., 86 N.E. 773, 200 Mass. 331; 
Hydraulic Press Brick Co. v. Douglas 
County, 144 N.W. 1058, 95 Neb. 87; 
Hamilton & Gleason Co. v. Emery 
County, (Utah) 285 P. 1008. See 
Western Assur. Co. v. Halliday, 126. 
F. 257 (holding that municipal bonds, 
deposited, pursuant to statute, with 
a state officer, in his office, by a 


' foreign insurance corporation which 


did not have a general office in the 
state, were taxable in the county in 
which they were deposited). 
[a] Statute applied.—(1) Ma- 
chinery and merchandise of an ice 
company, taxable under St. (1903) p 
448 ce 437 § 71. Hilliard v. Fells Ice 
Co., 86 N.E. 773, 200 Mass. 331. (2) 
Other personal property taxable un- 
der such statute see Scollard v. 
American Felt Co., 80 N.E. 233, 194 


.Mass. 127. 


{[b] In Minnesota it was held that, 
where the Standard Oil Company of 
Indiana maintained three main oil 
stations in Minnesota, each under 
supervision of the company’s main 
office in a third state, and each of 
which had jurisdiction over definite 
localities in the state, where numer- 
ous local selling stations were lo- 
cated, the money and credits arising 
from such local stations had a tax- 
able situs at their locations, and not 
at the main station or office having 
jurisdiction over them. L. (1911) ¢ 
985 (Gen. St. [1913] §§ 2316-2328), 
did not impliedly repeal Rev. L. 
(1905) § 822, now Gen. St. (1913) § 
2000. Petition of Standard Oil Co. of 
Indiana, 179 N.W. 482, 147 Minn. 14. 

86. Hydraulic Press Brick Co..v. 
Douglas County, 144 N.W. 1058, 95 
Neb. - 

$7. Keokuk, etc., Bridge Co. v. Peo- 
ple, 43 N.E. 691, 161 Ill. 132. 

ss. Simms Oil Co. v. Wolfe, 6 F.. 
(2d) 504 [rev 3 F.(2d) 36]. 

[a] “Domicile.”—‘‘There is noth- 
ing to indicate that the framers of 
the provision, in using the word 
‘domicile,’ had in mind a meaning oth- 
er than the one which that word 
customarily conveys. Under the cus- 
tomary meaning of that word a cor- 
poration’s domicile is in the state 
where it was chartered, and it can- 
not acquire a domicile outside of that 
state unless permitted by statute to 
do so.” Simms Oil Co. v. Wolfe, 6 F. 
(2d) 504, 506. 

Validity of statute enacted pursu- 
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ant to constitutional provision in gen- 

eral see supra § 635 note 92 [a]. 

89. Simms Oil Co. v. Wolfe, 6 F. 

(2d) 504 [rev 3 F.(2d) 36]. 

_ “By doing business and subjecting 

itself to service of process in another 

state, a corporation does not acquire 

a domicile in that state where the law 

under which it does so does not pro- 

vide for a foreign corporation acquir- 
ing a domicile in a state other than 
the one where it was. chartered.’’ 

Pes Qil Co. v. Wolfe, 6 F.(2d) 504, 

[a] Taxes accruing prior to con- 

stitutional provision.—(1) It was laid 

down in general terms that, even in 
the absence of statute, rolling stock 
is taxable under the rule ‘mobilia 
sequuntur personam” in the taxing 
district or unit where its nonresident 
corporate owner has become do- 
mesticated by appointment of an 
agent for service of process. White 

Oil Corporation v. Flanagan, 96 So. 

675, 153 La. 837. (2) It was within 

the power of the legislature to fix 

the situs of such rolling stock at the 
place designated for service of 
process. White Oil Corporation vy. 

Flanagan, supra; Gulf Refining Co. v. 

Tillinghast, 94 So. 418, 152 La. 847. 

But see Constantin Refining Co. v. 

Day, 85 So. 613, 147 La. 623 (as to 

the authority of the legislature). (3) 

Under Act (1914) No. 281, the state 

board of annraisers could not assess, 

as if situated in the parish of Hast 

Baton Rouge, tank cars of a foreign 

tank line company leased to rail- 

roads and distributed over railroads 
throughout the state. Union Tank 
eee Co. v. Day, 79 So. 334, 143 La. 

1. Levy and assessment of: 

County taxes in general see Counties 
§§ 347-351. 

Legacy and inheritance taxes see in- 
fra XXI. 

Levee taxes see Levees and Flood 
Control §§ 63-70. 

License fees and taxes in general see 
Intoxicating Liquors § 172; Licens- 
es § 117 

Municipal taxes: 

For public improvements see Mu- 
nicipal Corporations §§ 3027- 
3065. a 

In general see Municipal Corpora- 
tions §§ 4369-4433. 

School taxes see Schools and School 
Districts §§ 793-820. 

Town taxes see Towns [38 Cye 652]. 
2. See Levy § 3. 

8. See Levy § 3. 

Collection of taxes in general see 


infra §§ 1290-1487. 


Extension of taxes in general see 


*By HmENRY H. SKYLES (§§ 673-711). 


infra § 899. 

4 Ala.—Maguire vy. Board of Rev- 
enue & Road Com’rs of Mobile Coun- 
ty, 71 Ala. 401; Perry County vy. Sel- 
ma, ete, R. Co., 58 Ala. 546. 5 

Colo.—People v. Ames, 51 P. 426, 
24 Colo. 422. 

Fla.—Hiers yv. Mitchell, 116 So. 81, 
95 Fla. 345. 

Ga.—Dunn v. Harris, 86 S.E. 556, 
144 Ga..157. 

Ill.—People v. Pittsburgh, ete., R. 
Co., 147 N.BW. 492, 316 Ill. 410; Mor- 
rison v. Moir Hotel Co., 204 Ill.App. 
433, 435 [cit Cyc]. 

ARB NGOS tg 2 v. Cooke, 43 Iowa 

Sy tad eghegn v. Maginnis, 26 La.Ann. 


Md.—Union Trust Co. of Maryland 
v. State, 81 A. 873, 116 Md. 368. 

Minn.—State v. City Council of 
Minneapolis, 200 N.W. 932, 161 Minn. 
1£03;; 105; 

Neb.—State v. Nickerson, 156 N.W. 
1039, 99 Neb. 517. 

N.C.—Mann vy. Ailen, 88 S.E. °235, 
I7LN.C., 219,. 222: 

S.C.—Morton, Bliss & Co. vy. Comp- 
troller General, 4 S.C. 430. 

Va.—Sussex County y. Jarratt, 106 
S.E. 384, 627, 129 Va. 672. 

Wis.—Chicago, etc., R. Co. v. State, 
108 N.W. 557, 128 Wis. 553. 

[a] Similar definitions.—(1) ‘The 
formal vote or action of the body au- 
thorized to make the levy.”’ Morrison 
v. Moir otel Co., 204 Ill.App. 433, 
435. (2) “Fixing of the rate at which 
property is to be taxed, and this is 
usually done by the legislature, either 
mediately or immediately; that is to 
say, by the legislature for the pur- 
pose of State taxation, and by the lo- 
cal governing bodies, such as boards 
of supervisors, etc., for local taxa- 
tion, to which bodies the power of 
levying the tax is delegated by the 
legislature.” Emeric y. Alvarado, 2 
P. 418, 64 Cal. 529, 606 [quot Dunn v. 
Harris, 86 S.E. 556, 144 Ga. 157, 162]. 
(3) “To raise, to exact by authority 
of government, or to determine by 
vote the amount of tax to be raised. 
It is in this sense that towns, cities 
and school districts levy taxes.” 
State v. Lakeside Land Co., 73 N.W. 
970, 71 Minn. 2838, 291. (4) “The term 
levy, imports the ascertainment of the 
amount necessary to be raised for 
ps taxes, and the performance, of 
such acts ... . ,asS would author- 
ize the tax-collector to proceed to 
collect the taxes.’”’ Moore v. Foote, 32 
Miss. 469, 479. c 

[b] “When the levying of a tax is 
spoken of as a legislative act, it is 
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coneurrence of the person taxed,® and hence it does 
not create a contract,® although it creates a fixed 
and certain demand in favor of the state or a sub- 
ordinate governmental agency and a definite and 
positive obligation on the part of person taxed.‘ 

Legislative function. The levy of a tax is not a 
judicial function,® nor is it merely the ministerial 
action of ascertaining the rate per cent;® but is a 
legislative function to be exercised only by the state 
or some inferior political division to which the state 
has delegated the power;1° and as a legislative 
function it cannot be delegated to administrative 
officers. +1 

Necessity. A levy by the proper legislative au- 
thorities is the first step in taxation,” and no taxes 
ean be assessed or collected unless and until a legal 
levy is ordered by such authorities,1* and therefore 
until such levy has been ordered no taxes accrue.'* 

[§ 674] 2. Powers of Legislature''—a. In Gen- 
eral. The power of a state legislature to levy taxes 
is general and unlimited, in respect to the amount 
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or rate of taxation!® and as to the manner or mode 
of making the levy,!7 except in so far as it is re- 
strained or limited by constitutional provisions'® or 
territorially limited by the boundaries of the state.*° 
The power of the legislature to levy a tax may also 
be restricted by the vesting in local authorities of 
the exclusive right to levy taxes for their proper 
local purposes ;2° but this rule does not apply where 
in view of the different definitions of the term 
“levy,”21 the power to levy, as so delegated, applies 
only to administrative powers in the collection of 
the tax.?? 

[§ 675] b. In‘ Making Levy?*—(1) In General. 
A tax must be levied, in the sense of voting the tax, 
by the legislative power to which it is referable ;** 
but subject to constitutional restrictions and limita- 
tions?® as a general rule the legislature is left large- 
ly to its own judgment and discretion in regard to 
the manner in which the power of making a levy 
may be exercised.?® Subject to such restrictions the 
legislature may select the persons or property to 


commonly. understood to describe such 
action on the part of the Legislature 
as would, with the standing tax laws, 
complete the legislative authority 
requisite to enable the administrative 
department to distribute and collect 
the tax. . . . In other words, the 
tax directed to be levied must be so 
far imposed, in order to comply with 
the letter and spirit of the Consti- 
tution, that no further legislation: will 
be necessary to enable its collection.” 
Morton, Bliss & Co. v. Comptroller 
General, 4 S.C. 430, 455 [quot South- 
ern R. Co. v. Kay, 39 S.E. 785, 62 S.C. 
28, 33). 

{c] Distinctions.—(1) ‘We must 
not confuse the term ‘levy,’ in the 
sense of voting a tax, or determining 
in gross how much shall be raised 
by a particular class or general prop- 
erty, must not be confused with the 
term ‘levy’ in the sense of merely per- 
forming the administrative duty of 
laying, on a legitimate basis, taxes 
previously levied, appropriated, or 
voted by the legislature.’ Chicago, 
ete., R. Co. v. State, 108 N.W. 557, 128 
Wis. 5538, 629. (2) “It is true that, 
when referring to the action of exe- 
ecutive officers, the term ‘levy’ is usu- 
ally properly held to mean the tak- 
ing of property into the possession 
or control of the officer; ane Db, 
when used in reference to taxation it 
more penerally refers to the imposi- 
tion of the tax by the Legislature or 
under proper legislative sanction or 
to the apportionment of such tax to 
the individual taxpayer and placing 
the same on the official lists prepara- 
tory to collection.” Mann y. Allen, 
88 S.E. 235, 171 N.C. 219, 222. 

[ad] Property is taxed when the 
tax is levied, and not when it is val- 
ued by the assessor. State v. Nick- 
sceor 156 N.W. 1039, 1040, 99 Neb. 
617. 

5. State of Alabama v. U..S., 51 
S.Ct. 225, 282 U.S. 502, 75 L.lid, 492 
{rev 88 F.(2d) 897]. 

6 State of Alabama vy. U. S., su- 


7. %Hiers v. Mitchell, 116 So. 81, 95 
Fla. 345. 

8. City Ry. Co. v. Beard, 283 F. 
$13, 316 [quot Cyc]; Yamhill County 
v. Foster, 99 P. 286, 53 Or. 124. 

9. People v. Chicago & A. R. Co., 
154 N.E. $938, 324 Ill. 179; Morrison vy. 
Moir Hotel Co., 204 Ill.App. 433. 

10. U.S.—City Ry. Co. v. Beard, 
283 F. 3138, 316 [quot Cyc]. 

Ill.— People v. Pittsburgh, etc., R. 
Co., 147 N.E. 492, 316 Ill. 410; Mor- 
ree v. Moir Hotel Co., 204 I1l.App. 

Kan.—Reno County School Dist. 
No. 127 v. Reno County School Dist. 


No. 45, 103 P. 126, 80 Kan. 641. 

Ohio.—State vy. Edmondson, 105 N. 
BE. 269, 89 OhioSt. 93, 52 L.R.A.N.S. 
305, Ann.Cas.1915D 934. 

Or.—Yamhill County v. Foster, 99 
P5286) 53: (Or o12 4% 

Va.—Sussex County v. Jarratt, 106 
S.E. 384, 627, 129 Va. 672. 

Wis.—Chicago, ete., R. Co. v. State, 
108 N.W. 557, 128 Wis. 553. 

Power of: 

Counties and other local bodies see 

infra §§ 677-683. 

Legislature see infra §§ 674-676. 

11. See infra § 677. 

12. State v. Mobile County Bd. of 
Revenue, 73 Ala. 65. 

13. Ala.—State v. Mobile County 
Ba. of Revenue, 73 Ala. 65. 

Iowa.—Bennett v. Finkbine Lumber 
Co., 198 N.W. 1, 199 Iowa 1085. 

La.—New Orleans Cotton Exch. v. 
Assessors, 35 La.Ann. 1154; Forman 
v. Assessors, 35 La.Ann. 825. 

Tex.—Geffert v. Yorktown Inde- 
pendent School Dist., (Civ.App.) 285 
S.W. 345° [rev on other grounds 
(Commn.App.) 290 S.W. 1083]. 

Va.—MecGinnis vy. Nelson County, 
135. S.B. 696) 1462 Va." 170;. “Sussex 
County v. Jarratt, 106 S.E. 384, 129 
Va. 672 [reh den] 106 S.E. 627, 129 
Va. 672. 
cae ee of making levy see infra § 
14. Geffert v. Yorktown Independ- 
ent School Dist., (Tex.Civ.App.) 285 
rau 345, rev (Commn.App.) 290 S.W. 

15. Power to tax in general see 
supra § 10. 

16. U.S.—Port Angeles Western R. 
Co. v. Clallam County, 36 F.(2d) 956 
[aff 44 F.(2d) 28, and cert den 51 S. 
Ct. 495]. 

Ark.—Van de Griff v. Haynie, 28 
Ark. 270. 

Cal.—Ex p. Higgins, 195 P. 740, 50 
Cal.App. 533. 

Fla.—Cheney v. Jones, 14 Fla. 587. 

Ill.— People v. Board of Review of 
ee County, 125 N.E. 274, 290 Ill. 


Ind.—Boone County Com’rs v. Ad- 
ler, 133 N.E. 602, 77 Ind.App. 296. 

lowa.—Poweshick County Sav. 
Bank v. Johnston, 202 N.W. 384, 199 
Iowa 555. 

Ky.—James y. United States Fidel- 
ity & Guarantee Co., 117 S.W. 406, 133 
ya 2008 

Mo.—State ex rel. American Nat. 
Assur, Co. v. Gehner, 280 S.W. 421; 
State ex rel. Indemnity Co. of Ameri- 
ca v. Gehner, 280 S.W. 421; State ex 
rel. International Life Ins. Co. vy. 
Gehner, 280 S.W. 421; State ex rel. 
Missouri Ins. Co. y. Gehner, 280 S.W. 
421; State ex rel. Missouri State Life 


Ins. Co. v. Gehner, 280 S.W. 421; State 
ex rel. American Automobile Ins. Co. 
v. Gehner, 280 S.W. 420; State ex rel. 
Central States Life Ins. Co. v. Gehner, 
280 S.W. 420; State ex rel. Citizens’ 
Ins. Co. v. Gehner, 280 S.W. 420; State 
ex rel, American Central Ins. Co. v. 
Gehner, 280 S.W. 416, 315 Mo. 1126. 

Va.—Bradley v. City of Richmond, 
66. S.E. 872, 110 Va. 521 [aff 33 S.Ct. 
318, 227 U.S. 477, 57 L.Ed. 603]. 

[a] Increase or decrease.—The 
amount and rate of taxation are ex- 
clusively for the legislature, and may 


be increased or decreased at its pleas- - 


ure, Subject only to restrictions im- 
posed by state and federal constitu- 
tions. People v. Board of Review of 
eee County, 125 N.E. 274, 290 I11. 

Constitutional limitation of rate or 
amount see supra §§ 91, 92 

17. See infra §§ 675, 676. 

18. Cheney v. Jones, 14 Fla. 587; 
In re Skelton Lead & Zine Co.’s Gross 
Production Tax for 1919, 197 P. 495, 
81 Okl. 134; Chicago, etc., R. Co. v. 
State, 108 N.W. 557, 128 Wis. 553. 

[a] Validity of property tax for 


necessary revenue is determined, not . 


by power to levy, but by statute and 
constitutional provisions which limit 
and equalize the rate and govern the 
rate and manner of assessment. In 
re Skelton Lead & Zine Co.’s Gross 
Production Tax for 1919, 197 P. 495, 
498, 81 Okl. 134. 

Constitutional requirements and re- 
eee Sas in general see supra §§ 27— 

19. See supra §§ 16, 17. 

20. People v. Houston, 54 Cal. 536. 

Powers of counties and other local 
authorities see infra §§ 677-683. 

21. See Levy 8 3. : 

22. Dickson y. Burckmyer, 46 S.E. 
343, 67 S.C. 526. 

23. Requisites and validity of levy 
in general see infra §§ 687-699. 

24. Chicago, ete., R. Co. v. State, 
108 N.W. 557, 128 Wis. 553. 

25. See infra § 676. 

26. Cal.—Ex p. Higgins, 195 P. 740, 
50 Cal.App. 533. 


* Tll.—Bank of Republic vy. Hamilton” 


County, 21 Ill. 53. 

Ind.—Washington Nat. Bank v. 
Daily, 77 N.E. 53, 166 Ind. 631; Board 
of Com’rs of Boone County v. Adler, 
133 N.E. 602, 77 Ind.App. 296. . 

N.Y.—Gubner v. McClellan, *15 N. 
Y.S. 755, 130 App.Div. 716; People v. 
Bleckwenn, 7 N.Y.S. 914, 55 Hun 169 
[aff 29 N.H. 1031, 129 N.Y. 637]. 

S.D.—Olson vy. City of Watertown, 


‘232 N.W. 289. 


wien. v. Austin, 10 A. 405, 59 


157. 
[a] TWustration of levy.—Where 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 675-676] 


be taxed and levy a tax thereon,?? although the 
property is brought into the state after the begin- 
ning of the tax year,?® or after a specified date in 
that year, but before the assessment has been com- 
pleted.*® It may determine the value of property to 
be assessed,*° or fix the basis of valuation,*! and 
may select the agents through which it may fix tax- 
able values.*? It may levy taxes by requiring a gross 
sum to be collected from the taxable property of 
the state, as well as by fixing a rate per cent;** or 
levy a tax of a specified amount on each one hundred 
dollars for a specified purpose;** and it may deter- 
mine how revenues shall be levied, whether by the 
state itself or by local legislative agencies,?® or it 
may make the levy and assessment directly, without 
the intervention of any local authority.2* A stat- 
ute enacted and going into effect in a particular 
year, levying a tax in lieu of an existing tax, applies 
to levies made for that year.*7 

Standing or continuing levy. A statute which re- 
quires local authorities to levy and collect a sufficient 
tax, of a certain per cent, to pay interest annually, 
and to liquidate the principal of a particular indebt- 
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edness within the time specified for its payment, 
and provides that if such authorities fail to duly 
certify the tax to the county clerk, he shall extend 
the tax, constitutes a standing levy, so long as the 
indebtedness remains unpaid;*§ and a levy of a 


certain percentage on assessable value of all prop- 


erty subject thereto, for the benefit of certain relief 
associations in every city where such associations 
exist, is a continuing levy for the purpose stated.® 

[§ 676] (2) Constitutional Restrictions and Lim- 
itations.4° In order that a levy may be valid, the 
legislature must keep within constitutional restric- 
tions and limitations applicable thereto,*! sueh as 
provisions requiring the levy of a tax to be based 
on previous estimates of the probable revenue from 
other sources and the estimated expenses of the 
state,*? or forbidding the levy of more than a spec- 
ified rate in one year,** or forbidding the appro- 
priation of money for longer than a specified peri- 
od;** or requiring the levy to provide sufficient 
revenue to defray state expenses for a. specified 
period of time,*® which provision includes such ex- 
penditures as may be authorized by the legislature 


the legisiature determines to raise a 
stated sum of money by taxation, or 
a sum which a specific form of taxa- 
tion may produce, and delegates to ad- 
ministrative officers the duty of as- 
certaining facts and making compu- 
tations from given data or facts to 
be ascertained by such officers and of 
thereby fixing the rate and eventually 
the amount of the tax, it levies the 
Same in a legal sense. State v. City 
Council of Minneapolis, 200 N.W. 932, 
161 Minn. 103; Chicago, ete., R. Co. v. 
State, 108 N.W. 557, 128 Wis. 553. 

[b] Im Massachusetts the method 
of levying taxes and providing for 
abatements is a sovereign power, 
vested in the general court. West 
Boylston Mfg. Co. v. Board of Asses- 
sors of Easthampton, 178 N.E. 531. 

27. Cheney v. Jones, 14 Fla. 587. 

Liability of persons and property to 
taxation see supra §§ 118-381. 

Power of state to tax persons and 
property in general see supra § 7. 

28. Box Elder County v. Conley, 
(Utah) 284 P. 105 (after January 1). 

29. Proctor v. State, 109 So. 105, 
215 Ala, 6. 

[a] Constitutional prohibition as 
to rate of assessment in any one year 
from October 1 to October 1 follow- 
ing, does not affect the validity of a 
statute providing that property 
brought into state after October 1 
and before the assessor has complet- 
ed his assessment shall be taxed as 
if held in state on October 1. Proc- 
tor v. State, 109 So. 105, 215 Ala. 6. 

Situs of property for purposes of 
\ egiat ge in general see supra §§ 206- 

25. 

Time and date of assessment in gen- 
eral see infra § 761. 

30. Van de Griff v. Haynie, 28 Ark. 


[a] Im Massachusetts under the 
state constitution the senate has an 
equal right with the house of repre- 
sentatives to originate an inquiry in- 
to the returns made from the towns, 
for the purpose of settling a valua- 
tion and of concluding on the propor- 
tion of ratable property within each 
town. In re Opinion of Justices, 126 
Mass. 547. 

Determination of value on asséss- 
ment see infra § 789. 

31. Beadle v. Sanders, 177 N.W. 
789, 104 Neb. 427. 

[a] Constitutional provision that: 
“the legislature shall provide such 
revenue as may be needful, by levy- 
ing a tax by valuation,” etc., gives the 
jegislature power to fix the basis of 
valuation of property for purposes of 
county taxation, notwithstanding an- 


other provision, limits assessments to 
one dollar and fifty eents on each one 
hundred dollar valuation, as ‘‘valua- 
tion” therein means the basis for leg- 
islative valuation. Beadle v. San- 
ders, 177 N.W. 789, 104 Neb. 427. - 

aed Van de Griff v. Haynie, 28 Ark. 

33. State v. Bailey, 42 P. 373, 56 
Kan. 81. 

34. Union Trust Co. of Maryland 
v. State, 81 A. 873, 116 Md. 368. 

35. Bolton vy. Terra Bella Irr. Dist., 
(Cal.App.) 289 P. 678. 

Powers of counties and other local 
authorities see infra §§ 677-683. 

36. Union Trust Co. of Maryland 
v. State, 81 A. 873, 116 Md. 368; Faust 
v. Twenty-Third German-American 
Bldg. Assoc., 35 A. 890, 84 Md. 186. 

[a] “Such a power is distinctly 
within the province of the Legisla- 
ture, and the fact that it may be del- 
egated, either in whole or in part, does 
not destroy the validity of the act, 
but such delegation may be, and 
sometimes is, made because the pow- 
er can in such manner be more con- 
veniently exercised.” Union Trust 
Co. of Maryland v. State, 81 A. 873, 
875, 116 Md. 368. 

§ Assessment by legislature see infra 

729. 

Powers of counties and other local 
authorities see infra §§ 677-683. 

37. Smiley v. Smith, 298 P. 268, 148 
Ok eT 95s 

38. Davis v. Brace, 82 Ill. 542. 

39. State v. City Council of Minne- 
apolis, 200 N.W. 932, 161 Minn. 103. 

[a] Repeal or modification of stat- 
ute.—A statute creating a board of 
estimates and taxation, with author- 
ity to determine the maximum amount 
and rate of money raised by general 
taxation, is not inconsistent with a 
statute levying one-tenth of one mill 
on assessable property subject there- 
to for support of fireman’s relief as- 
sociations in cities where such asso- 
ciations exist, and in no way repeals, 
or modifies the latter. State v. City 
Council of Minneapolis, 200 N.W. 932, 
161 Minn. 103. 

40. On taxation in general see su- 
pra §§ 27-115. 

41. Stein v. Morrison, 75 P. 246, 
9 Idaho 426; State v. Edmondson, 105 
N.E. 269, 89 OhioSt. 93, 52 L.R.A.N.S. 
305, Ann.Cas.1915D 934. And see cas- 
es infra notes 42-47. 

42. Stein v. Morrison, 75 P. 246, 
9 Idaho 426; State v. Hanna, 149 N. 
Wa blo 28.1N.Dis 5885 Chicago, iete., 
R. Co. v. State, 108 N.W. 557, 128 Wis. 
553. 

[a] Ilustration.—A constitutional 
provision that: ‘‘The legislature shall 


provide an annual tax sufficient to de- 
fray the estimated expenses of the 
state for each year; and whenever 
the expenses of any year shall ex- 
ceed the income the legislature shall 
provide for levying a tax for the en- 
suing year sufficient, with other 
sources of income, to pay the defi- 
ciency as well as the estimated ex- 
penses of such ensuing year,’ (Wis. 
Const. art VIII § 5), contemplates a 
legislative estimate for each year of 
the amount of money required to de- 
fray the expenses of the state for 
Such year in the carrying out of the 
governmental function, and in addi- 
tion thereto of any deficiency in the 
amount provided for in the previous 
year, a legislative estimate of the in- 
come for the ensuing year, other than 
from ordinary taxation, a balance 
struck between the two, and, if there- 
by found necessary a legislative levy 
of a state tax to cover the deficiency. 
State v. Donald, 151 N.W. 331, 364, 
160 Wis. 21. 

[b] “Estimated general expenses.” 
—As used in a stetute, providing that 
the state board of equalization shall 
levy only such tax as is necessary 
to make appropriations and “‘estimat- 
ed general expenses,” the words quot- 
ed include merely the ordinary ex- 
penses pertaining to the maintenance 
of three branches of the state govern- 
ment and for which the legislature 
has provided standing appropriations. 
State v. Hanna, 149 N.W. 573, 28 N.D. 
583. 

Constitutional limitation of rate or 
amount in general see supra §§ 91, 
92. 

Determination of rate or amount in 
general see infra §§ 694-696. 

43. Proctor v. State, 109 So. 105, 

6 


[a] Fax year.—A _ constitutional 
provision, forbidding the legislature 
to levy a greater tax than sixty-five 
hundredths of one per centum on the 
value of property in ‘‘one year’ means 
in one tax year—from October 1 :to 
October 1. following. Proctor v. 
State, 109 So. 105, 215 Ala. 6. 

44. State v. Edmondson, 105 N.E. 
269, 89 OhioSt. 93, 52 L.R.A.N.S. 305, 
Ann.Cas.1915D 934 (statute vwalid). 

45. Carlton vy. Mathews, (Fla.) 137 
So. 815 (fiscal year); State v. Bailey, 
42 P. 373, 56 Kan. 81 (two years). 

[a] Every state expense need not 
be fully paid each fiscal year, but the 
legislature under such a constitution- 
al provision, must raise revenue suffi- 
cient to defray state expenses for 
each fiscal year. Carlton v. Mathews, 
(Fla.) 1387 So, 815. 
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and is not prohibited by the constitution,*® and does 
not prohibit continuing tax levies for continuing 
state expenses.47 A constitutional provision limit- 
ing the power to levy taxes to a specified per cent 
of the assessed valuation of the state’s property 
applies exclusively to the property tax*® and does 
not prevent the legislature from selecting other sub- 
jects of taxation and prescribing the amount or 
rate of a tax it may see fit to levy thereon.*® 

[§ 677] 3. Powers of Counties and Other Local 
Authorities®°—a. In General. Power to levy taxes 
for proper taxable purposes®! may be, and frequent- 
ly is, delegated either in whole or in part, to local 
authorities,°2. such as to county,>* municipal,°* 
town,°* and school district®® officers or boards; be- 
eause it can in such manner be more conveniently 
exercised.®? Since the levy of a tax is a legislative 
funetion,®® such authorities in making a levy act in 
a legislative capacity;°® and the delegation of au- 
thority, by the legislature, is not unconstitutional,®° 
although the constitution is silent on the subject and 
does not expressly authorize such delegation.®* As 
a legislative function, however, the legislature’s pow- 
er to levy cannot be delegated to or exercised by 
purely administrative or ministerial officers or 
boards,®? although the further proceedings, such as 
in extending**® assessing,®* and collecting®® the tax- 
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es, are administrative.** At most, such officers or 
boards can levy, in an administrative sense, only 
such taxes as the legislative power authorizes ;°° 
and to this extent the state may appoint adminis- 
trative agencies not only to levy: but to supervise 
and adjust the levies between the taxing units ;°° 
and hence a statute creating a budget commission 
and defining its duties, is not a delegation of legis- 
lative powers,®® and is not invalid, in the absence 
of a constitutional restriction, because members of 
such a commission may not be actual residents of 
a taxing unit.7° Local taxation involves two dis- 
tinct acts of legislation: First, that by the state 
giving the power to tax; and, second, that by the 


local legislative or quasi legislative authority laying 


the tax under the power so given,” 

‘ Manner of conferring power. In accordance with 
the principles relating to the delegation of taxing 
power,’2 power in local authorities to levy a tax, 
must be expressly conferred and cannot be implied,** 
except where it is essential to other powers which 
have been granted.’* 

Repeal of statute.7®> Where there are two acts 
relating to a levy of taxes by local authorities, the 
latter repeals the former so far as inconsistent there- 
with,76 


46. Carlton v. Mathews, (Fla.) 137)tricts §§ 793-808. E. 492, 316 Ill. 410. 
So. 815; Cheney v. Jones, 14 Fla. 587. 57. Union Trust Qo. of Maryland 63. See infra § 899. 
47. Carlton v. Mathews, (Fla.) 137] v. State, 81 A. 873, 116 Md. 368. 64. See infra §§ 758-817. 
So. 815; Amos v. Mosley, 77 So. 619, 58. See supra § 673. 65. See infra § 1358. 
74 Fla. 555, L.R.A.1918C 482. : 59. Adams y. Southern R. Co., 62 66. City Ry. Co. v. Beard, 283 F. 


Continuing levy in general see su- 


313, 316 [quot Cyc]; McMahon y. 


pra § 675. 
48. Baker vy. Hill, 21 S.W.(2d) 867, 
180 Ark. 387. 
49. Baker v. Hill, supra. 
50. Delegation of taxing power to 
Recor authorities in general see supra 
Soak ako 
Levy for local purposes by: 
County see Counties §§ 347-350. 
Municipal corporation see Municipal 
Corporations §§ 4369-4392. 
School district see Schools and School 
Districts §§ 793-808. 
Town see Towns [38 Cyc 652]. 
51. See infra § 678. 
52. State v. McVea, 26 La.Ann, 
151 (police juries); “Union Trust Co. 
of Maryland v. State, 81 A. 8738, 116 


Md. 368. And see cases passim infra 
§§ 679-683. | 
[a] In Arkansas (1) Kirby Dig. 


§ 1498, concerning the method of levy- 
ing taxes by the county court, does 
not apply to state taxes, in view of 
§ 1499, subd 8 limiting its operation 
to the levy of county, municipal, and 
school taxes. Porter v. Ivy, 197 S.W. 
697, 130 Ark. 329. (2) And Const. 
art 7 § 30, with reference to levying 
taxes by the county court, does not 
apply to state taxes levied in the 
county, in view of art 16, § 8, contain- 
ing an express limitation upon the 
power of the legislature as to the 
amount of taxes to be levied. Porter 
v. Ivy, supra. 

[b] In Oklahoma the board of 
equalization of the state was without 
authority on October 1, 1908, to fix 
the rate of taxes or to levy taxes for 
the expenses of the state for the year 
ending June 30, 1909. Ritterbusch v. 
Atchison. & Si F.- Ry. Cos, 2193. iY 
46, 117 C.C.A. 154 [appeal dism 35 S. 
Ct. 201, 235 U.S. 683, 59 L.Ed. 423]. 

Delegation of taxing power in gen- 
eral see supra §§ 11, 12. 


aR See generally Counties §§ 347- 
54. See generally Municipal Cor- 


porations §§ 4369-4392. 
pees See generally Towns [38 Cye 
56. See Schools and School Dis- 


So. 466, 9 Ala.App. 201. 

[a] A court of county commission- 
ers in levying a tax does not exercise 
judicial power, but acts in its legis- 
lative capacity under legislative au- 
thority. Adams v. Southern Ry. Co., 
62 So. 466, 9 Ala.App. 201. 


60. State v. McVea, 26 La.Ann. 
ibaa i 
[a] Police juries.—Power delegat- 


ed to police juries to levy taxes for 
parochial uses, and special power to 
levy a uniform per centum on every 
species of property, trade or profes- 
sion, on which the state assesses a 
tax, is not unconstitutional. State v, 
MeVea, 26 La.Ann. 151. 

[b] Tax levied to pay judgments 
agatnst a county, although ordered by 
a court or judge, is not taxation by 
judicial authority or the exercise by 
the court of functions not properly 
judicial, and hence a statute author- 
izing such a tax is not-in violation of 
a constitutional provision that no 
duty shall attach to the supreme and 
district courts but such as are judi- 


cial. Smith vy. Huey, 34 La.Ann. 1011. 
ee State v. McVea, 26 La.Ann, 
Ls 


- 62. City Ry. Co. v. Beard, 283 F. 
313, 316 [quot Cyc]; People v. Pitts- 
bungh, Cy, uCraéke Stab dey. On. 147 
N.E. 492, 316 Ill. 410; Sussex County 
v. Jarratt, 106 S.E. 627, 106 S.E. 384, 
129 Va. 672; Chicago, etc., R. Co. v. 
State, 108 N.W. 557, 128 Wis. 553. 

[a] Assessment officer.—A com- 
missioner whose duties are to make 
assessments consequent upon a prop- 
erly ordered levy whether made ‘by 
the general assembly, county board of 
Supervisors, or city council, cannot lay 
a levy of any sort. Sussex County v. 
Jarratt, 106 S.H. 627, 129 Va. 672 [den 
reh 106 S.E. 384, 129 Va. 672]. 

[b] County clerk.—Proceedings 
after tax is levied, such as extending, 
assessing, and collecting it, are ad- 
ministrative, and hence county clerk, 
who extends taxes, cannot levy taxes 
nor determine whether they have been 
legally assessed. People vy. Pitts- 


burgh, C., C. & St. L. Ry. Co., 147 N.|v. Burt, 43 Cal. 560. 


Palmer, 6 N.E. 400, 102 N.Y. 176, 55 
Am.R. 796 [aff 133.U.S. 660, 33 L.Ed. 
772, and aff 12 Daly 362 (aff 11 Daly 
214)]; Chicago, ete., R. Co. v. State, 
108 N.W. 557, 128 Wis. 553. 

67. Fidelity & Deposit Co. of 
sate ane v. Gill, 81 S.B. 39, 116 Va. 

68. State v. Cooper, 119 N.E. 253, 
97 OhioSt. 86. 

Delegation of taxing power in gen- 
eral see supra §§ 11, 12. 

69. State v. Cooper, 119 N.E. 253, 
97 OhioSt. 86. 

79, State v. Cooper, supra. 

71. Peo. v. Pittsburgh, C., C. & St. 
L. Ry. Co., 147 N.E. 492, 316 Ill. 410. 

72. See supra §§ 11, 12. 

72. State v. Hannibal, ete., R. Co. 
87 Mo. 236 (county court); State v. 
Shortridge, 56 Mo, 126 (county court). 

[a] In Porto:-Rico the Organic Act 

20 as amended by Act March 4, 
1927 § 3 [48 USCA § 786] does not 
authorize the auditor to levy taxes. 
Holcomb v. Fajardo Sugar Co., 27 F. 
(2d) 13 [cert den 49 S.Ct. 79, 278 U.S. 
643, 738 L.Ed. 557]. 

74 See Counties § 847 text and 
note 42. 

75. 
see Statutes §§ 498-552. 

76. Cal.—Peo. v. Burt, 43 Cal. 560. 

Kan.—Bartlett v. Atchison, etc., R. 
Co., 4 P. 178, 32 Kan. 134, 
et ae v. Minor, 26 La.Ann. 

N.J.—Little v. Oliver, 34 A. 943, 59 
N.J.Law 89. 

Utah.—Oregon Short Line etce., R. 
ey v. Standing, 37 P. 687, 10 Utah 

{a] Mlustration.—A statute re- 
quiring notice of an election to vote 
the tax to be posted ten days, and 
published two weeks, and that the 
tax is not to exceed one dollar and 
fifty cents on the hundred dollars, is 
repealed by a statute requiring the 
notice to be posted twenty days, and 
published three weeks, and the rate 
of taxation not to exceed seventy 
cents on the hundred dollars. Peo, 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§ 678] b. Purposes of Taxation.77 Subject to 
the requirement ‘that all taxes, to be valid, must be 
levied for a public purpose,’® the particular purpose 
for which taxes may be levied by the taxing author- 
ities depends upon the terms of the statute granting 
‘the power, ‘such as for the purpose of paying law- 
fully contracted debts and expenses,*® or taxes due 
‘to the state.St But the power of such authorities 
ito levy taxes may be restricted by statute or a con- 
‘stitutional provision, except for certain specified 
purposes,** and when so restricted the taxes cannot 
‘be levied for any other purposes than those speci- 
fied/*® A tax cannot be levied for a prohibited or 
‘illegal purpose,** such as for the purpose of paying 
for services or expenses which are payable only out 
of certaim fees,®> even though it is within the maxi- 
mum amount allowed by statute.®* A statute is 
unconstitutional which prohibits the local authori- 
ties to levy a tax for a purpose for which they are 
authorized to levy by the state constitution.§7 

Aid to railroads.8§ Aid to the construction of 
a railroad through a county or municipality is a 
public purpose®® with reference to such county or 
municipality, so as to justify a tax, for the pur- 
pose of paying a subscription by it to the stock or 
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bonds of the railroad company, to be levied by the 
county,®® or municipal corporation.®! It has been 
held that such a tax cannot be levied on the prop- 
erty of the railroad itself;®? but there is authority 
to the contrary.° Where, however, the franchises 


| of a railroad company have been purchased by a 


new company the property and improvements of the: 
new company in the county, except such as it ac-: 


quires by its purchase from the old company, are 


subject to taxation for the payment of its part of 
a county subscription to aid in the construction of 


| the old road.°* 


[§ 679] c. Rate or Amount®>—(1) In General. 
The rate or amount of taxes that may be levied in: 
any one year by county®® municipal,®? or other local 
authorities, is controlled by a proper construction of 
the provisions of the constitution or statute under 
which the tax is levied,®* and which are in operation 
at the time the levy is made.®® Where the consti- 
tution fixes no limit as to the rate or amounts of 
taxes to be levied for certain purposes, the rate or 
amount to be levied for such purposes is under the 
control of the legislature,? or of the officers or boards 
to whom the power of fixing such rate or amount hag 
been delegated ;? if fixed by the legislature, it must 


Y7. Purposes of levy of tax by: 
County see Counties § 348. 


Municipal Corporation see Municipal | 


Sele eee §§ 4284, 4285; 4306- 
316. 
School district see Schools and School 

Districts §§ 778-783; 793. 

Towns see Towns [38 Cyc 653]. 
78. See supra §§ 18, 19. 

79. Sullivan v. State, 66 Ill. 75; 
Warder v. Clark County Com’rs, 38 
OhioSt. 639. 

[a] Refund of advances.—A stat- 
ute authorizing the levy of a tax to 
pay bounties to volunteers, etc., gives 
an implied power to levy and collect 
a tax to refund money advanced by 
individuals after the passage of the 
act on the faith of the expected tax. 
Sullivan v. State, 66 Ill. 75. 

so. U.S.—tU. S. v. New Orleans, 103 
U.S. 358, 26 L.Ed. 395; U.S. v. New 
Orleans, 98 U.S. 381, 25 L.Ed. 225; U. 
S. v. New Orleans, 17 F. 483 [rev_on 
other grounds 9 S.Ct. 755, 131 U.S. 
220, 33 L.Ed. 110]. 


Ala.—Tallapoosa Com’rs Ct. v.' 


Tarver, 21 Ala. 661. 

N.Y.—Peo. v. Kingston, 4 N.E. 348, 
101 N.Y. 82. ; 

Pa.—in re Gregg Township Roads, 
2 Pa.Dist.&Co. 515. : 

S.c.—State v. Georgetown Dist., 31 
Ss. Cc. L. 413 (expense of transcribing 
records in district offices). 

Wash.—Holcomb v. Johnson, 86 P. 
409, 43 Wash. 362. : 

And see generally Counties § 348; 
Municipal Corporations §§ 4311-4314. 

[a] Counsel fees.—Authority to 
levy a tax for the purpose of dis- 
charging the liability previously in- 
eurred by certain commissioners in- 
cludes counsel fees incurred by them 
in good faith in defense of a suit in- 
stituted against them. Tallapoosa 
Com’rs Ct. v. Tarver, 21 Ala. 661. 

[b] In Louisiana, for all purposes 
for which police juries are authorized 
to create debts, they are authorized to 
levy and collect a tax for the payment 
of such debts. Sterling v- West Feli- 
ciana Parish, 26 La.Ann. 59. 

81. Gooding v. Proffitt, 83 P. 230, 
11 Idaho 380. 

[a] Thus the legislature may au- 
thorize the board of commissioners 
of any county indebted to the state 
on account of state taxes due from 
such county to the state, to make a 
sufficient levy not exceeding a maxi- 
mum rate therein specified, for the 
purpose of paying. and. liquidating 
such indebtedness. Gooding v. Prof- 
fitt, 83 P. 230, 11 Idaho 380. 


82. Warren Courty v. Klein, 51 
Miss. 807; Sedberry v. Chatham Coun- 
ty, 66 N.C. 486. 

83. Beaty v. Knowles, 4 Pet. (U.S.) 
152, 7 L.Ed, 813 [aff 14 F.Cas.No. 7,- 
896, 1 McLean 41]; Thompson v. 
Wiley, 46 N.J.Law 476; Hixon v. 
Eagie River, 65 N.W. 366, 91 Wis. 649. 

84. Peo. v. Day, 115 N.E. 732, 277 
TH, 543. 

85. Peo. v. Day, supra; Peo. v. Illi- 
eu Cent. R. Co., 111 N.E. 110, 271 Il. 

[a] Thus where the salaries of 
elerks of courts of record, treasurer, 
coroner, and recorder of deeds are 
fixed and payable only out of fees of 
offices actually collected, a tax levy 
for the payment of such salaries is 
bad. Peo. v. Day, 115 N.E. 732, 277 
Ill. 543. 

86. Peo. v. Day, 115 N.E. 732, 277 
Tie bas. 

87. State ex rel. Tompkins vy. 
Shipman, 234 S.W. 60, 290 Mo. 65. 
3 88. Public aid: 


y: 

Counties in general see Counties §§ 
296-306. 

Municipal corporations in general 
see Municipal Corporations §&§ 
4092-4108, 4156. 

To railroads in general see Railroads 
§§ 96-121. 

89. Public purposes of taxation in 
general see supra § 21. 

90. See Counties § 348 text and 
note 62. 

91. See Municipal Corporations § 
4310. 

92. Owensboro, etc., R. Co. v. Da- 

viess County, 3 S.W. 164, 8 Ky.L. 773; 

Applegate v. Ernst, 3 Bush (Ky.) 648, 

96 Am.D. 272. 

[a] Thus a railroad cannot be 
taxed by a county to pay the sub- 
scription of the county to aid in its 
construction, although the county is- 
sued bonds in payment of the sub- 
scription and the tax is to pay the 
bonds. Louisville, ete., R. Co. v. 
Com., 12 S.W. 1064, 89 Ky. 531, 11 Ky. 
L. 734. But see Elizabethtown, etc., 
R. Co. v. Carter County, 18 S.W. 370, 
13 Ky.L. 744 (railroad property held 
subject to taxation, under statute au- 
thorizing county to compromise with 
holders of. bonds issued by the coun- 


-ty in aid of railroad, and empower- 


ing county court to levy tax, accord- 
ing to assessment lists, to pay com- 
promise bonds). 

Taxation of railroads in general see 
supra §§ 307-322. 

93. Shenandoah Valley R. Co. v. 
Clarke County, 78 Va 269 (railroad 


property may be taxed by a county, 
together with other property therein, 
to pay interest on county railroad aid 
bonds). 

94. Louisville, ete., R. Co. v. Hop- 
kins County, 9 S.W. 497, 87 Ky. 605, 
10 ae ane oo eects: etc., R. Co. 
v. Daviess County, -) 3 S.W. 

8 Ky, 12773: ¥s) ik 

95. Constitutional limitation of 
rate or amount in general see supra 
§§ 91, 92. 

96. See generally Counties § 349, 

97. See generally Municipal Cor- 
porations §§ 4292-4305, 

98. See constitutional and statu- 
tory provisions; and cases infra this 
note and notes 1-16. ° Y 

[a] Construction of particular pro- 
visions.—A. provision. for a;land tax 
in any rate “not exceeding four dol- 
lars to the quarter section,” denotes 
that, one hundred and sixty acres be- 
ing taken as the unit of quantity; 
whatever may be the ratio between 
that and the tax, the same relative 
proportion must be observed as to 
any other given quantity of land, 
more or less, that falls within the ap- 
portionment, Burlington, ete., R. Co. 
v. Lancaster County, 4 Neb. 293. 

99. Ketchum v. Pacifie R. Co., 14 
F.Cas.No. 7,738, 4 Dill. 41 note. “ 

[a] In Missouri for example levies 
for local purposes, which were not as= 
certained until the summer of 1876, 
although the assessment related back ~ 
to August, 1875, were held governed 
by the rates prescribed by the consti-+ 
tution which took effect in November, 
1875. Ketchum v. Pacific R. Co., 14 FB. 
Cas.No. 7,738, 4 Dill. 41. ; 

1. -McGregor v. Hogan, 112 S.E. 
471, 153 Ga. 473 [aff 44 S.Ct. 50, 263 
U.S. 234, 68 L.Ed. 282]; James v. 
United States Fidelity & Guarantee 
Co., 117 S.W. 406, 133 Ky. 299; State 
v. Multnomah County, 10 P. 635, 138 
Or, 287. 

[a] Legislative determination con- 
clusive.—The determination by the 
legislature of the amount of taxes 
required for the year, and the rate 
necessary, is conclusive on the coun- 
ties. State v. Multnomah County, 10 
P. 635,13, Or. 287. 

2. State v. State Tax Collector, 2 
So. 59, 39 La.Ann. 530. 

fa] In Louisiana the police jury, 
acting as such, may levy such a cer- 
tain per centum on the total assess- 
ment as, in their view, may be nec- 
essary to defray the parochial ex- 
penses. State v. State Tax Collector, 
2 So. 59, 39 La.Ann. 530. 


x 
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fix a well-defined rule as a guide to the ministerial 
officers throughout the state who have to carry it 
into effect.? A limitation of the rate or amount 
that might be raised for a given purpose in any 
one year, merely restricts the rate or amount that 
may be levied in one year,* and does not prevent 
a further levy, within the prescribed limit, in a 
succeeding year or years.° 

Change of amount. Where as authorized by con- 
stitutional provision, the legislature has provided by 
law for the sum or sums to be levied for state pur- 
poses, no other authority has power to change or 
alter the sum or sums so provided.® Where. it is 
left to the citizens to vote the amount of the taxes 
to be levied, this also imposes a strict limitation on 
the power of the assessing and collecting officers, 
and they can add nothing whatever to the amount 
voted,’ unless authorized by statute to do so.§ So, 
where the amount to be raised is by law committed 
to the discretion of the local authorities and they 
have lawfully exercised such discretion, commission- 
ers of taxation who have authority to act only in 
case the local authorities fail to do so, have no pow- 
er to change the amount so ordered;® nor, in the 
absence of an abuse of such discretion, can a court 
of equity supervise the action of such authorities,1? 


3. James v. United States Fidelity | 628; 
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Effect of excessive lovy.11 Where taxes are lev- 
ied to the prescribed limit the power is exhausted, 
and any taxes levied in excess thereof are illegal 
and void,'? except where, as permitted by some 
statutes, such excess is authorized’ by a vote of the 
citizens of the taxing district or subdivision of the 
state,+* and except where the excess is only slight, 


-in which case it may be regarded as a mere irreg- 


ularity.1*4 But where there is no statutory author- 
ity for submitting to the voters the question whether 
a tax in excess of the statutory limit shall be levied, 
a tax levied in pursuance of such subraission and 
an affirmative vote is void;**® and not only the ex- 
cess, but the whole tax levy i is illegal and void, where 
the illegal excess is not separable from the part 
that otherwise would be legal.?® 

[§ 680] (2) Exceptions to General Limitation. A 
constitutional or statutory limitation for general 
tax purposes, however, does not prevent the levy of 
an additional amount, within prescribed limits,+? 
for special purposes, authorized by statute, and not 
included in the general taxes,1® such as a special tax 
for the support of the poor,1® the payment of the 
bonded or other debt of the county, municipality, 
or district or interest thereon,*® or the satisfaction 


etc.,{| Ind.App. 533. 


& Guarantee Co., 117 S.W. 406, 133 Ky. 
299, 

4 Elrod v. Bernadotte, 53 Ill. 368. 

5. Elrod v. Bernadotte, supra. 

6 State v. Wells Fargo & Co., 179 
N.W. 221, 146 Minn. 444; State v. Ed- 
mondson, 105 N.E. 269, 89 OhioSt. 93, 
52 L.R.A.N.S. 305, Ann.Cas.1915D 934. 

{a] In Minnesota for example the 
Minnesota Tax Commission has no 
power to abate any part of the per- 
centage of gross earnings tax fixed by 
statute. State v. Wells Fargo & Co., 
179 N.W. 221, 146 Minn. 444. 

{[b] In Ohio, the county budget 
commissioners have no authority, un- 
der Page & A. Gen. Code, § 5649—3c, 
to fix, reduce increase, or in any man- 
ner change the sum or sums levied by 
law for state purposes. State v. Ed- 
mondson, 105 -N.E. 269, 89 OhioSt. 93, 
52 L.R.A.N.S. 305, Ann.Cas.1915D 9384. 

7. Joyner v. Egremont’ School 
Dist., 3 Cush. (Mass.) 567; Burling- 
ton, etc., R. Co. v. Clay County, 13 
N.W. 628, 13 Neb. 367; State v. Fla- 
vell, 24 N.J.Law 3870; Coles v. Platt, 
24 N.J.Law 108; Vail v. Bentley, 23 
N.J.Law 532. 

Collsction in general see infra §§ 
1290-1487. 

Valuation by assessor in general 
see infra §§ 789-804. 

8. Wagner v. Jackson, 31 N.J.Law 
189 [rev 33 N.J.Law 450]. 

9. Allen v. Bernards Tp. Taxation 
Convers; /31 Aco 2195.57 N.J daw? 303 
[rev 39 A. 716, 61 A eee 228]; 
chison, T. & S. F. y. Co. v. El- 
dredge, 169 a LOFAS et Okl. 110; St. 
Louis & S. F. R. Co. v. Amend, 145 ges 
1117, 44 Oi, “602. 

10. Clay v. Hawkins County Jus- 
tices, 5 Lea (Tenn.) 187. 

Judicial control of levies in general 
see infra §§ 707-710. 

11. As to local taxes in general 
see Counties § 349; Municipal Corpo- 
rations § 4302; Schools and School 
Districts § 784; Towns [38 Cyc 654]. 

12. Ark.—Cope v. Collins, 37 Ark. 
pee Vance vy. Little Rock, 30 Ark. 


Ill.— Mix v. People, 72 Ill. 241. 
noe bags v. State Bank, 7 Blackf. 
La.—Witkowski v. Bradley, 35 La. 
Ann, 904; Gonzales v. Lindsay, 30 La. 
Ann. 1085. 
Mich.—Michigan Land, etc., Co. v. 
Republic Tp., 32 N.W. 882, 65 Mich. 


Co. v. Thompson Tp., 23 N.W. 183, 56 15. 


Mich. 498. 

Neb.—Burlington, ete.;.R. Co. v. 
Saunders County, 19 N.W. 698, 16 
Neb. 123; Burlington, etc., R. Co. v. 
Clay County, 13 N.W. 628, 13 Neb. 367. 

Ohio.—Cummings v. Fitch, 40 Ohio 
St. 56; Kemper v. McClelland, 19 
Ohio 308. 

Okl.—St. Louis-San Francisco Ry. 
Co. v. Andrews, 278 P. 617; St. Louis- 
San Francisco Ry. Co. v. Caldwell, 
182 P. 688, 75 Okl. 153; Atchison, T. 
& S. F. Ry. Co. v. Eldredge, 169 P. 
1071, 67 Ark. 110; Atchison, etc., R. 
Co. v. Wiggins. 49 P. 1019, 5 Okl. 477. 
Ria eee ee v. Halloman, 7 Lea. 

Tex.—Bonougli v. Brown, (Civ. 
App.) 185 S.W. 47 (error granted). 

Utah,—Bennion vy. Burgon, 238 P. 
236, 65 Utah 433. 

[a] Rule applied.—The taxing 
commissioners may refuse to levy 
and collect a tax which would ren- 
der the rate of taxation on property 
for state purposes in excess of: that 
permitted by the constitution. Ben- 
pare v. Burgon, 238 P. 236, 65 Utah 

[b] Where the charter of a state 
bank fixes the maximum rate at which 
it shall be taxed, a greater tax is in- 
valid. State v. State Bank, 7 Blackf. 
(Ind.) 393. 

Effect of partiat illegality in gen- 
eral see infra § 7 

12. St. Louis- coe Francisco Ry. 
Co. v. Andrews, (Okl.) 278 P. 617; St. 
Louis-San Francisco Ry. Co. v. Cald- 
well, 182 P. 688, 75 Okl. 153, 

As to municipal taxes see Munici- 
pal Corporations § 4293. 

14. Cincinnati, R. & Ft. W. R. Co. 
v. Wayne Tp. of Jay County, 102 N.E. 
865, 55 Ind.App. 533; Smith v. Leaven- 
worth County, 9 Kan. 296. 

[a] Thus a levy by an auditor of 
a per centum which will produce an 
amount slightly in excess of the 
amount voted in aid of railroad con- 
struction, where the excess on each 
taxpayer’s property is so small as to 
come within the maxim de minimis 
non curat lex, does not render the 
entire tax invalid, in view of a stat- 
ute, requiring the payment of the ex- 
cess produced by such a levy into the 
general fund of the township. Cin- 
cinnati, R. & Ft. W. R. Co. v. Wayne 
Tp. of Jay County, 102 N.E. 865, 55 


Burlington, etc., R. Co. v. Clay 
County, 13 N.W. 628, 13 Neb. 367. 

16. Worthen v. Badgett, 32 Ark. 
496; Lacey v. Davis, 4 Mich. 140, 66 
Am.D.. 524; San Antonio v. aes 
(Tex.Civ.App.) 32 S.W. 180. 

[a] Thue where the electors of a 
district vote a tax of ‘fifteen mills 
when the law prohibits the electors 
from voting more than five” the vote 
“is illegal, and it is difficult to see 
how the vote can be split, and part of 
it be held valid and the rest bad.” 
Worthen v. Badgett, 32 Ark. 496, 504. 

17. Warree County v. Klein, 51 
ae 807. And see cases infra notes 

[a] Thus a constitutional provi- 
sion that no county shall be denied 
-the right to raise by special taxation 
money sufficient to pay for certain 
expenses, provided, the tax thus 
levied shall be a certain per cent. on 
all taxes by the state, does not confer 
on the county board the right exclu- 
sive of legislative control, to levy 
special taxes to whatever amount it 
might deem proper, but is a direction 
to the legislature not to withhold 
from counties the right to levy suffi- 
cient taxes for the purposes men- 
tioned. Warren County v. Klein, 51 
Miss. 807. 

18. Fla.—State v. Southern Land, 
ete., Co., 33 So. 999, 45 Fla. 374 (ex- 
penses of criminal ‘prosecutions, and 
for pensions). 

Ga.—Sp pagn 


v. Webster County, 64 
Ga. 498; 
233. 


Waller v. Perkins, 52 Ga. 
La.—Lafitte v.' 29) aaa 
Ann, 1 


Mich.—Crooks y. Whitford, 11 N.w. 
159,47 Mich. 283. 

Minn.—McCormick vy. Fitch, 14 
Minn. 252. 

N.J.—Little v. Oliver, 34 A. 943, 59 
N.J.Law 89 (deficiencies). 

Wyo.—Powder River Cattle Co. v 
Fonhsee County, 29 P. 361, 31 P. 278, 
3 Wyo. 597 [aff 31 P. 268, 3 Wyo. 777, 
and 31 P. 278, 3 Wyo. 597]. 

19. Waller v. Perkins, 52 Ga. 233. 
But see Atchison, ete., R. Co. v. Wil- 
helm, 6 P. 273, 33 Kan. 206 (holding 
taxes for the support of the poor as 
current expenses of the county, and 
within the statutory limitation). 
~ 20. Lafitte v. Morgans, 29 La.Ann. 
1; Burlington, ete., R. Co. v. Saunders 


County, 22 N.W. 560, 17 Neb. 318; 
= 


Morgans, 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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of judgments.?*_ But a statutory provision requir- 
ing a certain per cent for delinquent taxes to be 
added to the estimate for current expenses, does not 
authorize a total levy for such expenses in excess 
of the statutory limit.22. A statute authorizing a 
specific tax is not invalid because the amount to be 
paid by each individual is governed by the last as- 
sessment of taxable property.?% 

[§ 681] (3) As Controlled by Necessities or Pur- 
pose. It is against the policy of the law to raise 
taxes faster than the money is likely to be needed 
by the government,?* and, in the absence of statu- 
tory authority, a tax cannot be levied for the sole 
purpose of accumulating funds in the public treas- 
ury,*° such as for remote or future contingencies 
that may never oceur;2® nor can it be levied in 
excess of the amount required for the purpose for 
which it is levied, with the intention of using the 
excess for another purpose.?? It is not necessary, 
however, for the taxing authorities to wait until the 
money is actually needed for paying outstanding ob- 
ligations before taxes may be levied, but they have 
the right to, and should, exercise a reasonable dis- 
cretion in arranging in advance for necessary taxes 
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to meet obligations when they become due;?8 but 
if they abuse this discretionary power, and raise 
taxes faster than they are needed, the courts will 
interfere.?® 

[§ 682] d. Exercise of Power in Genera]—(1) 
Necessity and Duty.?° <A local tax is not valid un- 
less it is duly levied by the proper local authori- 
ties,*+ except where the levy is made directly by the 
legislature, in which case the concurrent action of 
the local authorities is not necessary,*? although 


-a levy by such authorities is provided for in the 


revenue laws. 

Duty. Except where the language of the statute 
is merely permissive,?* the action of the local au- 
thorities in this particular is not generally discre- 
tionary, but is an imperative duty,?® and it is the 
duty of the proper officers or board to levy a tax 
for the purposes authorized by statute, where re- 
quired by publie interests or by individual rights.?° 

[§ 683] (2) Manner of Exercising Power.®7 
Power to levy a tax must be exercised in strict com- 
pliance with the statute, conferring the power and 
any conditions or limitations imposed thereby,?® and 
such grants, as to their nature and extent, are con- 


State v. Gosper County, 14 N.W. 801, 


14 Neb. 22; State v. Spiegel, 109 N.E. 
523, 91 OhioSt. 13. And see generally 
Counties § 349; Municipal Corpora- 
tions §§ 42599, 4300; Schools and 
School Districts § 785. 

[a] County warrants properly 
drawn upon a tax duly levied, but 
which has not been collected, do not, 
until they are funded as required by 
law, constitute such a debt against 
the county, as will justify the levy- 
ing of a tax for their payment in ex- 
cess of the maximum fixed by law for 
the payment of the county indebted- 
ness. State v. Gosper County, 14 N. 
W. 801, 14 Neb. 22. ; 

21. Couper v. Rowe, 42 Ga. 229. 


22. St. Louis-San Francisco Ry. 
Co: v.. Caldwell,..182. BP. 688, 75. Okl. 
153; Missouri, Ce Ey CO. ORV 


Walker, 154 P. 343, 54 Okl. 359. 

23. Shaw v. Dennis, 10 Ill. 405. 

24. Peo. v. Chicago & N. W. Ry. 
©6,26163. (N.B). 355, 301 10,544" 546; 
Peo. v. N. J. Sandberg Co., 115 N.E. 
741, 277 Ill. 567; State ex rel. and to 
Use of Johnson v. St. Louis-San Fran- 
eisco Ry. Co., 286 S.W. 360, 315 Mo. 
430 


“Bxactions from the people, as tax- 
es or otherwise, in advance of any 
needs of the government are not only 
condemned by sound public policy but 
are violative as well of fundamental 
rights guaranteed by our organic 
law.” State ex rel. and to the Use of 
Johnson v. St. Louis-San Francisco 
Ry. Co., 286 S.W..260. 262, 315 Mo. 430. 

25. Mathews v. City of Chicago, 
174 N.E. 35, 342 Ill. 120; Peo. v. Crear, 
133 N.E. 287, 300 Ill. 611; Peo. v. Illi- 
nois Cent. Wk. Co., 107 N.F. 223, 266 
Til. 126; Union Pac. R. Co. v. York 
County, 7 N.W. 270, 10 Neb. 612; Rice 
v. Wadsworth, 27 N.H. 104. 

[a] A sinking fund tax cannot be 
levied to pay the floating indebtedness 
of a county, where there is no law to 
authorize it. Union Pac. R. Co. v. 
York County, 7 N.W. 270, 10 Neb. 612. 

Taxation for sinking fund by mnu- 
nicipal authorities see Municipal Cor- 
porations § 4315. 

26. Peo. v. Atchison, T. & S. F. Ry 
Co., 103 N.E. 614, 261 Ill. 33; Id., 103 
N.E.*616, 261, Ill. 156. 

87. Peo. v. Illinois Cent. R. Co., 
107 N.E. 803, 266 Ill. 636; State v. 
Hanna, 149 N.W. 573, 28 N.D. 583. 

[a] hus where the statute limits 
the levy to be made by the state 
board of equalization to the amount 
necessary to meet past appropriations 
and the estimated general expenses 
of the state the board exceeds its 


powers in assuming to make provi- 
sion for meeting anticipated appro- 
priations in the future. State v. Han- 
na, 149 N.W. 573, 28 N.D. 583. 

28. Marr v. Southern California 
Gas Co. 4245 ) Pay 178, 198.0, Cali ~2785 
Mathews vy. City of Chicago, 174 N.E. 
35, 342 Ill. 120; Peo. v. Chicago & N. 
W. Ry. Co., 163 N.E. 355, 331 Ill. 544; 
Peo. v. Crear, 133 N.@. 287, 300 Ill. 
611; Peo. v. Toledo, ete., R. Co.. 107 
N.E. 879, 267 Ill. 142; Peo. v. Illinois 
Cent. R. Co., 107 N.E. 223, 266 Ill. 126. 

{a] Similar statements of rule.— 
(1) “It is the duty of the public au- 
thorities to use sound business judg- 
ment on the question of estimating 
the amount of taxes required each 
year. They should endeavor to have 
in the treasury at all times enough 
money to meet all claims upon it, but 
sound public policy condemns exac- 
tions from’ the people, as taxes or 
otherwise, in advance of any needs of 
the government.” Peo. v. N. 
berg Co., 115 N.E. 741, 277 Ill. 567, 570. 
(2) “They have the right to, and 
should, anticipate, as far as they can, 
the amount of money necessary to be 
raised to meet the cost of operating 
the political subdivision for which 
they are the taxing authorities and to 
arrange to have on hand _ sufficient 
funds to meet the obligations when 
they become due.” Peo. y. Chicago & 
N.. W. Ry. -Co., 163 N.H. 355, 331 TU: 
544, 546. 

{b] Thus where the property is 
subject to the lien of a tax as of first 
Monday in March, when political sub- 
division or other governmental entity 
of state vested with power to tax also 
exists, if not prohibited by statute or 
otherwise by law, a tax may be levied 
to meet debts incurred after such 
date and before the tax levy is fixed. 
Marr v. Southern California Gas Co., 
245. P. 178, 198 Cal. 278. 

29. Peo. v. Illinois Cent. R. Co., 
107 N.H. 223, 266 Ill, 126. 

Judicial control of levies in gen- 
eral see infra §§ 707-710. 

30. Duty or authority as depend- 
ent on certificate of rate or amount 
see infra § 688. 

Sly / lil—Peo,.v.. Pittsburgh, “Cs iC: 
& St. L. Ry. Co., 147 N.E. 492, 316 Il. 
410. 

Iowa.—Peirce v. 
378. 

La.—Templeton v. Levee Com’rs, 16 
La.Ann. 117. 

Mich.—Loose v. Navarre, 55 N.W. 
435, 95 Mich. 603 (not rated). 

Mo.—St. Louis, ete., R. Co. v. Ap- 
person, 10 S.W. 478, 97 Mo. 300 (rail- 


Weare, 41 Iowa 


N. J. Sand- : 


road tax book extended without levy 
is void). 

[a] Officers de facto.—Persons 
acting as a board of equalization and 
making a levy for taxes are at least 
de facto officers, whose acts are of 
the same validity as acts of officers 
gen jure. Peirce v. Weare, 41 Iowa 

Necessity of levy in general see 
supra § 673. 

c2.. Peo. v. Lothrop, 3 Colo. 428; 
Union Trust Co. of Maryland vy. State; 
81 A. 873, 116 Md. 368; Faust v. Twen- 
ty-Third German-American B'dg. 
Assoc., 35 A. 890, 84 Md. 186; State v. 
Edmondson, 105 N.E. 269, 89 OhioSt. 
93, 52 L.R.A.N.S. 305, Ann.Cas.1915D 
934; Labadie v. Dean, 47 Tex. 90. 

. Making cf levy by legislature in 
general see supra §§ 675, 676. © 

33. State v. Manhattan Silver Min. 
Co., 4 Nev. 318. 

e4 Young v. Lane, 62 N.W. 202, 
43 Neb. 812 (authority to levy extra 
tax for a soldiers’ relief fund per- 
missive only); School Dist. No. 24 of 
Marion County v. Smith, 191 P. 506, 
OT Ore 1. 

[a] Thus where a county court is 
authorized, but not directed, to raise 
a tax for a given purpose, the levy is 
discretionary. School Dist. No. 24 of 
Marion County v. Smith, 191 P. 506, 
OT Oren 

35... Peo. wv. Ames, \51,\P.- 426; 24 
Colo. 422; State v. Yellowstone Coun- 
ty, 31° Ps 178) 12> Mont. 5035 “States v. 
Harris, 17 OhioSt. 608; School Dist. 
No. 24 of Marion County v. Smith, 
PO Pb 06:09) Ore: 

[a] Thus where the legislature 
has specifically required the levy of 
any- tax by the county court for a 
definite purpose, the law is manda- 
tory and such tax must be levied. 
School Dist. No. 24 of Marion County 
Ve, oraith,, NOL. 25016597: Ory. 

Declaratory and mandatory provi- 
sions in general see infra § 687. 

36. Beadle v. Sanders, 177 
789, 104 Neb. 427. 

[a] The words “may lery,” as 
used in a statute, providing that cer- 
tain boards may levy a special tax to 
pay indebtedness accruing under cer- 
tain contracts, validated by the act, 
and making them county obligations, 
mean “must levy”; the statute to 
that extent being mandatory. Beadle 
vy: Sanders, 177 N.W. 789, 104 Neb. 
427. 

87. Requisites and validity of levy 
in general see infra § 687. 

38. State v. St. Louis, etc., R. Co., 
36 S.W. 211, 185 Mo. 77; State v. Un- 


N.W. 
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strued with strictness,?® any doubts therein being 
given to the taxpayer.*° Where the power or duty 
of levying a tax is delegated to a court, the rendi- 
tion of a judgment by the court while acting simply 
as a legislative agent in the levy of a tax, has no 
other or greater force than the act of a nonjudicial 
agent of the legislative department,*! and its fail- 
ure to follow the legislative direction would have 
the same vitiating effect as the like failure of an 


administrative officer or agent charged by law with 


the same duty.*? 

Where the levy is by a board, it must be by at 
least a majority of the board acting together as 
such,*? or by the prescribed number or majority,** 
and must be concurred in by such boards or author- 
ities as the statute directs.*° 

[§ 684] 4. Apportionment**—a. To. Counties or 
Other Local Subdivisions—(1) In General. The ap- 
portionment of taxes among the taxable persons of 
the state, or of the counties or territorial subdivi- 
sions thereof, is purely a legislative function,*? and 
except in so far as the power is restrained by con- 
stitutional provisions,+® a general power to tax im- 
plies a power in the legislature to apportion the 
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tax in such manner as, in its discretion, it sees fit,*® 
without the submission of such legislation to the 
acceptance of the counties or subdivisions in- 
volved.®® In the exercise of such power the legis- 
lature may determine what portion of a publie bur- 
den shall be borne by any individual or class of 
individuals,*! and may modify an existing law as 
to the apportionment of the tax;°? but it cannot 
provide for the apportionment of a tax among the 
persons assessed, without also providing for notice 
to or a hearing on the part of a taxpayer.°*? The 
ordinary state taxes are generally apportioned 
among the several counties or other municipalities 
in proportion td the value of the taxable property 
therein as determined by the state board of equal- 
ization,®* or other officer or board to whom this duty 
may be delegated;°° but this involves a proper ad- 
justment of the burdens of taxation when a new 
county, municipality, or district is formed out of 
an old one.®* An apportionment should be made, 
as nearly as practicable, according to the benefit 
which each taxpayer is supposed to receive from 
the object upon which the tax is expended,’ and 
if so made it ordinarily will not be disturbed.°* But 


ion Trust Co., 6 S.W. 867, 92 Mo. 157; 
State v. Hannibal, etc., R. Co., 87 Mo. 
236; Union Pac. R. Co. v. Howard 
County, 92 N.W. 579, 97 N.W. 280, 66 
Neb. 663. 

39. Ala.—Lott v. Ross, 38 Ala. 156. 

Kan.—Marion, etc., R. Co. vy. Champ- 
lin, 16 P. 222, 37 Kan. 682. 

Ky.—Campbell Turnpike Road Co. 
v. Highlands Dist., 114 S.W. 286, 130 
Ky. 812. : ; 

Md.—Baltimore, etc., R. Co. v. Wi- 
comico County, 48 A. 853, 93 Md. 113. 

Mo.—State v. Wabash, etc., R. Co., 
10 S.W. 434, 97 Mo. 296. 

40. Lott v. Ross, 38 Ala. 156, 

41. Cornet v. St. Louis County, 
(Mo.) 240 S.W. 107. 

42. Cornet v. St. Louis County, su- 


ra. 

? Schenck y. Peay, 21 F.Cas.No: 
12,450, Woolw. 175; Gilbert v. Hus- 
ton, Litt. Sel. Cas. (Ky.) 223; Dent 
v. Bryce, 16 S.C. 1. 

{a] Illustrations.—(1) Where the 
authority is conferred on three tax 
commissioners, it cannot be exer- 
ecised by two, if the third has no op- 
portunity to take part’ therein. 
Schenck v. Peay, 21 F.Cas.No, 12,450, 
Woolw. 175. (2) A levy laid by less 
than the majority of all the justices 
in office in the county, ineluding all 
who have been commissioned and 
taken the oath of office, although they 
may never have taken their seats on 
the bench, is void. Gilbert v. Huston, 
Litt. Sel. Cas. (Ky.) 2238. 

44 Central Trust Co. v. Ashville 
Mando. nel ont cou, bo C.CsAy 590 
(three fifths of the justices entitled 
to attend); Brunswick County v. 
Woodside, 31 N.C. 496 (any three or 
more justices); Steele v. Blanton, 1 
Lea (Tenn.) 514 (majority of justices 
composing the county court). 

45. State v. Hagerty, 5 OhioCir.Ct. 
22, 3 OhioCir.Dec. 12 (board of. coun- 
ty commissioners and board of con- 
trol of the county). 

46. Cross references: 
“Apportionment” defined -in general 

see 4 C.J. p 1408 text and note 89. 
Apportionment of assessment and 

taxes for public improvements see 

Municipal Corporations §§ 3097— 

Soo: 

Distribution and apportionment of 

taxes collected see infra XVI. 
Equalization of taxes see infra §§ 

922-989. 

47. Barfield v. Gleason, 63 S.W. 
964, 111 Ky. 491, 23 Ky.L. 128; Young- 
blood yv. Sexton, 32 Mich. 406, 20 Am. 
R. 654; Gordon vy. Cornes, 47 N.Y. 608; 


Peo. v. Haws, 34 Barb. (N.Y.) 69, 12 
Abb.Pr. 204, 21 How.Pr. 178. 

48. Gordon v. Cornes, 47 N.Y. 608; 
Peo. v. Brooklyn, 4 N.Y. 419, 55 ».m.D. 
266. 

49. Genet v. Brooklyn, 1 N.E. 777, 
99 N.Y. 296; Gordon vy. Cornes, 47 
N.Y. 608; Peo. v. Lawrence, 41 N.Y. 
137 [aff 36 Barb. 177]; New York 
Protestant Episcopal Publie School v. 
Davis, 31 NeY. 574; Peo. v. Brooklyn, 
4 N.Y. 419, 55 Am.D. 266; Gubner v. 
McClellan, 115 N.Y.S. 755, 130 App. 
Div. 716; Peo. v. Haws, 34 Barb. (N. 
X.) 69) 12" Abb. Pr 2045 21 Hower. 
178; Scovill v. Cleveland, 1 OhioSt. 
126; Commonwealth v. Chesapeake 
& O.'R. Co., 87 S.H. 622, 118 Va. 261. 

[a] Power implied.—Raising mon- 
ey for local improvements is an exer- 
cise of the taxing power inherent in 
the legislature, and this power to tax 
implies the power to apportion the 
tax territorially as the legislature 
may see fit. In re New York Protest- 
out Episcopal Publie School, 31 N.Y. 

[b] Taxation for local improve- 
ments.—(1) Where revenues are to be 
raised for the construction of local 
improvements, such as are designed 
to benefit in: a special and peculiar 
manner some one portion of the state 
or municipality, a new and special 
taxing district is created, confined to 
the limits within which property re- 
ceives the peculiar benefit of the im- 
provement, and the apportionment is 
made according to value or some 
other just standard within this dis- 
trict. Gordon v. Cornes, 47 N.Y. 608; 
In re New York Protestant Episco- 
pal Public School, 31 N.Y. 574. (2) 
Apportionment of assessment for 
public improvements in general see 
Municipal Corporations §§ 3097-31338. 

50. In re Opinion of the Justices, 
122 N.E. 7638, 231 Mass. 603. 

51. Peo. v, Lawrence, 41 N.Y. 137 
[aff 36 Barb. 177]. 

‘ eo. v. Montgomery County, 
67 N.Y. 109; 23, Am.R. 94: 

53. In re Flower, 29 N.E. 463, 129 
N.Y. 643; In re Union College, 29 N. 
E. 460, 129 N.Y. 308. 

[a] Reason for rule.—‘‘When the 
public questions are settled and the 
tax comes to be apportioned, a per- 
sonal lability of the individual and a 
lien upon his property are initiated, 
and he has a right then to be heard 
upon all questions which affect and 
determine that liability.” In re Un- 
Aan College, 29 N.E. 460, 129 N.Y. 308, 


54. Auditor-Gen. v. Menominee 


County, 51 N.W. 483, 89 Mich. 552;- 


Bete v. Linn County, 36 P. 297, 25 Or. 

Equalization. of taxes in general see 
infra §§ 922-989. 

55. Genet v. Brooklyn, 1 N.E. 777, 
99 N.Y. 296; People ex rel. Troy Gas 
Co. v. Hall, 128 N.Y.S. 361, 143 App. 
eee 756 [aff 96 N.E. 933, 208 N.Y. 
[a] Utah for example under 
Comp. GSTD AS (b9 25 Ae boo owas 
amended by L. (1919) c 114, the duty 
of making the apportionment of a tax 
on mines and mining claims to cities, 
towns and other taxing districts with- 
in a county, rests on the county com- 
missioners sitting as a board of equal- 
ization, and not on the state board 
of equalization and assessment. 
Mammoth City v. Snow, 253 P. 680, 
69 Utah 204. 

Apportionment by local authorities 
in general see infra § 686. 

56. Auditor-Gen. v. Menominee 
County, 51 N.W. 483, 89 Mich. 552. 

[a] Mlustratiens.—(1) After the 
formation of a new county from parts 
taken from old counties the auditor- 
general should separate the equal- 
ized valuation of the property of such 
counties and apportion the taxes in 
any one of the old counties in propor- 
tion to the valuation of the property 
therein, after deducting therefrom 
the valuation of the property in the 
portion taken therefrom to form the 
new county. Auditor-Gen. v. Menom- 
inee County, 51 N.W. 483, 89 Mich. 
552. (2) Where a county is divided 
and a new one created from a portion 
of its territory, the auditor-general 
should apportion the state tax charge- 
able to the original county prior to 
such division between it and the new 
county upon the basis of the assessed 
value of the land in each for the year 
in which the last state equalization 
was made prior to such division. 
Ontonagon County v. Gogebie County, 
42 N.W. 170, 74 Mich. 721. 

57. Gordon v. Cornes, 47 N.Y. 608. 

58. Essex County v. City of New- 
buryport, 150 N.E. 234, 254 Mass. 232; 
Town of Keene v. Town of Roxbury, 
126 A. 7, 81 NiH. 332; Gordon. vy. 
Cornes, 47 N.Y. 608. 

[a] Tlustration.—A statute ex- 
empting from taxation property held 
by a town in another town for water 
supply, but requiring the town hold- 
ing and using such property for the 
specified purpose to pay certain 
amounts to the town where the prop- 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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the apportioning of a part of one district to an- 
other, with the proviso that the part so set off shall 
pay its proportion of the debts and liabilities of 
the district from which it is separated, to be assessed 
and collected in the same manner and by the same 
persons as though such separation had not been 
made, does not authorize the assessment and collec- 
tion of a separate tax on the separated part for 
its proportion of the debts and liabilities.®° 
Property in several districts. The legislature may 
lay a tax on public utilities at an average rate 
throughout the state, and distribute to the several 
towns or districts, where the physical properties of 
such utilities are situated, an amount equal to a 
tax on that property at the local rate.*° But ordi- 
narily a state board in taxing the entire value of 


the capital, property,,or franchises of a corporation, . 


should apportion such value, for the purpose of tax- 
ation, among the various counties or taxing districts 
in which the business of the corporation is exercised 
and which are entitled to the tax. Where the 
intent of the legislature is to restrict the apportion- 
ment to particular property, such as lines of rail- 
road, actually owned, such apportionment cannot be 
made against the lessee, under a joint user contract, 


as well as against the lessor,®? even though the lease. 


is for nine hundred and ninety-nine years.*° <A stat- 
ute apportioning the “land contracts” of a railroad 
company, for taxation purposes, to the counties, cit- 
ies and towns along the route of the road and its 
branches is valid.°* Where property, such as a 
park, lies in two taxing districts, and the property 
valuation in one is less than that-in the other, the 
rate being higher in the former, the taxes therefor 
should be apportioned, so that there will be uniform- 
ity for persons and property,°® but the fact that 
there is an illegal disproportion in the rates between 
the two districts does not invalidate the entire tax,°® 
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and a taxpayer charged the higher rate is entitled 
only to an abatement of the excess.°®7 

In making a reassessment to take the place of an 
invalid assessment, apportionment should be made 
to the counties or districts as they existed at the 
time of the invalid assessment and not, if there has 
been a change, as they exist at the time of reas- 
sessment.*8 

[§ 685] (2) Conclusiveness, Correction, and Ob- 
jections. After apportionments have been made and 
certified to. the several counties or taxing districts, 
the apportioning board or officers cannot be required 
to grant a hearing for the purpose of changing an 
apportionment regularly made to one county or dis- 
trict and reapportion the same to another county 
or district,®® but they may be required to correct 
an apportionment which has been arbitrarily, capri- 
ciously, or wrongfully made,?® or they may either 
on their own motion or at the instance of others, 
correct a mistake by which property is apportioned 
to one county or district which clearly should have 
been apportioned to another, provided the applica- 
tion for the correction is made in time to be heard 
and determined before all the apportionments have 
been completed, the rate of taxation fixed, and the 
levies made.7! A determination as to the location 
of a boundary line, for apportionment purposes, be- 
comes conclusive for the current year after all ap- 
portionments have been made and taxes levied for 
that year,’? but is not conclusive with regard to any 
succeeding fiseal or taxing year.” 

Objections to apportionment.74 Objection that an 
apportionment has not been properly made cannot 
be raised. by a taxpayer, where he suffers no injury 
thereby.*> A municipality which objects to the ap- 
portionment of taxes on the ground that the total 
of ratables as returned by its assessor is excessive 


erty is situated, based on current tax 
rate in such town, does not impose a 
tax in the latter. town, but is 
a charge for expense to be met by 
taxation in the former, and as against 
the town holding the land the statute 
is valid, because of the special benefit 
received and of the acceptance of the 
grant with the conditions imposed, 
and as against taxpayers of. town 
where land is situated is valid, be- 
cause it does not touch any rights of 
such taxpayers; the charge being 
valid under legislative power to de- 
termine apportionment of a _ public 
burden between municipalities, so 
long as it does substantial justice. 
Town of Keene v. Town of Roxbury, 
126 A. 7, 81 N.H. 332. 

[b] Where a tax is imposed upon 
some special locality in aid of a state 
public purpose which may be reason- 
ably regarded by the legislature as a 
benefit to such locality as well as to 
the state as a whole, an inequality in 
the apportionment of the expenses 
with reference to the resulting bene- 
fits to the state at large and the lo- 
cality cannot be set up to impugn the 
constitutionality of the act. Gordon 
v. Cornes, 47 N.Y. 608. 

59. Winslow v. Morrill, 47 Me. 411. 

60. In re Opinion of the Justices, 
(N.H.) 149 A. 321 (gas and electric 
utilities). 

Distribution of taxes in general see 
infra XVI. : 

61. Cal.—San Diego County v. Riv- 
erside County, 58 P. 81, 125 Cal. 495. 

Ky.—Campbell Turnpike Road Co. 
v. District of Highlands, 147 S.W. 37, 
148 Ky. 574; Com. v. Chesapeake, etc., 
R. Co., 91 S.W. 1137, 122 Ky. 283, 28 
Ky.L. 1201; Frankfort vy. Stone, 58 S. 
W. 378, 22 Ky.L. 502. 

N.Y.—People ex rel. Troy Gas Co. 


v. Hall, 128 N.Y.S. 361, 143 App.Div. 
756 [aff 96 N.E. 933, 203 N.Y. 312]. 

Va.—Commonwealth v. Chesapeake 
& O. Ry. Co., 87 S.B. 622, 118 Va. 261. 

Wis.—Burkhardt Milling & Elec- 
tric Power Co. v. City of Hudson, 156 
N.W. 1011, 162 Wis. 361. 

[a] Thus where a corporation is 
jointly assessed by several districts, 
the portion belonging to any district 
is the proportion which sum of prop- 
erty and business in that district 
bears to sum of entire property and 
business. Burkhardt Milling & Elec- 
tric Power Co. v. City of Hudson, 156 
N.W. 1011, 162 -Wis. 361. 

[b] Where a street railroad ex- 
tends beyond the corporate limits, it 
is within the power of the Legisla- 
ture to apportion the whole system 
for taxation as it may choose. Com- 
monwealth v. Chesapeake & O. Ry. 
Co., 87 S.E. 622, 118 Va. 261. 

62. State v. Jackson, 144 P. 48, 82 
Wash. 351. 

[a] Thus under statutory provi- 
sions for apportionment of the valua- 
tion of the operating properties of 
railroads to the county or counties in 
which the lines of the various com- 
panies extend, in proportion to the 
value of the entire line, and that the 
operating property of‘a railroad shall 
consist of land used as aright of way, 
with all tracks, etc., and should be 
elassed as real property, a leased 
right of way should be treated as the 
line of the lessor company, and the 
leasehold rights of the lessee compa- 
nies should not be treated as part of 
their lines for the purpose of appor- 
tionment. State v. Jackson, 144 P. 
48, 82 Wash. 351. 

63. State v. Jackson, 144 P. 48, 82 
Wash. 351. 

64. Hannibal, ete, R. Co. v. State 


Bd. of Equalization, 64 Mo. 294. 

65. Peo. v. Chicago, L. S. & E. Ry. 
Co.;. 110° N.E. 720, 270° Tl. 477. 

AsseSsments for parks in general 
see Municipal Corporations § 2869. 

66. Peo. v. Chicago, L. S. & E. Ry. 
Co., 110 N.E. 720, 270 Ill. 477. 

67. Peo. v. Chicago, L. S. & E. Ry. 
Co., Supra. 

Unequal and excessive valuations 
in general see infra §§ 789-804. 

68. San Diego County v. Riverside 
County, 58 P. 81, 125 Cal. 495. 

§ ope sere cny in general see infra 

69. Rich County v. Bailey, 154 P. 
773, 47 Utah 878. 

‘70. Rich County v. Bailey, supra. 

71. Union Pac. R. Co. v. Summit 
County, 161 P. 463, 48 Utah 540; Rich 
eS ahd v. Bailey, 154 P. 773, 47 Utah 
378. 

[a] After such time the appor- 
tioning board cannot be required to 
grant a hearing and make a reappor- 
tionment. Juab County v. Bailey, 140 
P. 764, 44 Utah 377. 


72. Union Pac. R. Co. v. Summit 
County, 161 P. 463, 48 Utah 540; Rich 
County v. Bailey, 154 P. 773, 47 Utah 
378. 

73. Rich County v. Bailey, supra. 

74, Objections to levy in general 
see infra §§ 703, 704. 

75. State v. Cincinnati, etc., R. Co., 
13 Lea (Tenn.) 500. ’ 

fa] Thus where the aggregate of 
the highway tax assessed against a 
railroad corporation in the several 
road districts of a county is none too 
much, the company cannot object to 
the apportionment among the sev- 
eral districts. State v. Cincinnati, 
etc., R. Co., 13 Lea (Tenn.) 500. 

/ 
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must object promptly,7® and if it does not act until 
the time for payment of the taxes has nearly ex- 
pired, it is guilty of laches and the apportionment 
will not be disturbed.7*7 If the precise location of 
a boundary line is doubtful, and the apportioning 
board acts in good faith and in accordance with its 
best judgment in determining its location and ap- 
portioning property in one county which is claimed 
to be situated in another, it does not exceed its 
jurisdiction so as to be subject to a writ of eertio- 
rari even though it is afterward determined by a 
higher authority that the property is in such other 
county,** particularly where application for such 
writ is not made until after all the apportionments 
have been made and the taxes levied.*® 

[§ 686] b. By Local Authorities. Where the stat- 
ute requires certain county authorities to apportion 
the state and county taxes among the several town- 
ships or other minor municipal divisions, according 
to the value of taxable property therein, it is essen- 
tial to the validity of the taxes that the apportion- 
ment should at least substantially comply with the 
requirements of the statute,*® although the appor- 
tionment will not be invalidated by mere clerical 
errors, or irregularities*! unless they have the effect 
to increase the tax to be borne by certain parcels 
of land beyond their just proportion.’2 The ap- 
portionment must comply with the requirement that 
it must not unreasonably exceed the amount to be 
raised by taxation,®* and in regard to the board or 
officers by whom the apportionment is to be made ;*# 
but a board whose only power is merely to appor- 


76. Borough of Kenilworth v. Board | another 
of Equalization of Taxes, 74 A. 480,| state board of 
78 N.J.Law 439 [aff 72 A. 966, 78 N.J. 
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statute provides that the 
tax commissioners 
shall fix the value of each special 
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tion the amounts fixed by the state and county au- 
thorities has no authority to consider or determine 
whether any part of the county tax required to be 
raised is properly included in the order.*® In mak- 
ing the record of such an apportionment it is not 
required, in the absence of statute, that any par- 
ticular form be adopted or that the word “appor- 
tion” be used in the record,®® or that it show the 
amount of state tax authorized to be raised,*? or 
that the mathematical computation by which is as- 
certained the amount of state and county tax to be 
raised by each township or subdivision, appear of 
record,®® but, it is sufficient if it appears that the 
just share of the amount to be raised for state and 
county purposes is apportioned among the several 
townships or other subdivisions.*® The apportion- 
ment may be made up of two or more reports or 
records.®°® , 

Signature. Failure of the chairman of the prop- 
er apportioning board to sign the record of the 
apportionment, as required by statute, renders the 
apportionment invalid ;91 but where it has been so 
signed, the failure of the clerk of the board also to 
sign, does not affect its validity.°? If the county 
authorities improperly refuse to apportion the taxes 
they may be compelled to do so by mandamus.®? 

[§ 687] 5. Requisites and Validity of Levy®+—a. 
In General. Subject to compliance with statutory 
requirements as conditions precedent,®® it is not re- 
quired that a levy of a tax shall be made in a for- 
mal manner, if the order therefor is sufficient to 
indicate an intention to have the tax assessed and 


87. Hoffman v. Lynburn, 62 N.W. 
728, 104 Mich. 494. * 
[a] ‘The proceedings are not in- 


Law 302]. 

77. Borough of Kenilworth  v. 
Board of Equalization of Taxes, 74 A. 
480, 78 N.J.Law 439. 

78. Rich County v. Bailey, 154 P. 
773, 47 Utah 378. 

79. Rich County v. Bailey, supra. 

80. Hoffman v. Lynburn, 62 N.W. 
728, 104 Mich. 494; Shelden v. Marion 
Tp., 59 N.W. 614, 101 Mich. 256; Sea 
Isle City v. Cape May County, 12 A. 
771, 50 N.J.Law 50; ‘Skirm v. Cox, 38 


N.J.Law 302; In re Scott, 13 U.C.Q.B. 
(Ont.) 346. 
fa] Deduction of debts.—In ap- 


portioning the state and school tax 
among the several townships in a 
county, the board of assessors must 
distribute it according to the value of 
the property after deducting debts, as 
required by the statute as shown hy 
the duplicates of the assessors of the 
several townships of the then present 
year and not of the preceding year. 
Skirm v..Cox, 38 N.J.Law 302. 

81. Shelden v. Marion Tp., 59 N.W. 
614, 101 Mich. 256; Case v. Dean, 16 
Mich. 

[a] An erroneous footing by the 
board of its valuations of personal 
property as appraised by the super- 
visors will not invalidate the tax, 
unless it increases certain taxes. 
Case v. Dean, 16 Mich. 12. 

82. Case v. Dean, 16 Mich. 12. 

83. Chicago, ete., R. Co. v. Bald- 
ridge, 52 N.H.. 263, 177 Ill. 229; Al- 
vord v. Collin, 20 Pick. (Mass.) 418. 

84 Beadle v. Sanders, 177 N.W. 
789, 104 Neb. 427; Eatontown Tp. v. 
Monmouth, 15 A. 830, 51 N.J.Law 
100; People ex rel. Troy Gas Co. v. 
Hall, 128 N.Y.S. 361, 148 App.Div. 756 
Path 96 Nik 933; 20a NY ore. 

[a] Tlustration.—(1) Where the 
tax law requires the assessors of each 
town, in which a pipe line company is 
assessed upon property in more than 
one school district, to apportion the 
valuation thereof among them, and 


franchise subject to assessment in 
each city, town, or tax district, and 
for the apportionment of the valua- 
tion of the franchise where a part of 
it is in a village and part in a town, 
or in a village in more than one tax 
district, and that the town assessors 
shall make an apportionment among 
school districts as required by the 
former statute, and still another stat- 
ute establishing the form of govern- 
ment for cities of the second class pro- 
vides that city assessors shall pos- 
sess all the powers conferred on the 
assessors in the towns of the state, or 
cities affected by the act, assessors of 
a city of the second class containing 
two school districts have the power to 
apportion among the different school 
districts therein a special franchise 
valuation as fixed by the state board 
of tax commissioners. People ex rel. 
Troy Gas Co. v. Hall, 128 N.Y.S. 361, 
143 App.Div. 756 [aff 96 N.E. 933, 203 
ING 205 (2) Apportionment of 
school taxes see Schools and School 
Districts § 794. 

[b] Wacancy in office.—Where the 
statute contemplates that where there 
is a vacancy in the office of assessor 
of any city, ward or township, the 
majority of assessors convened in the 
county meeting shall ascertain the 
proportion of tax to be assessed and 
levied on such city, ward or township, 
if by reason of such a vacancy the 
duplicate of such a subdivision is not 
produced at the meeting of the coun- 
ty board of assessors, the board may 
proceed to apportion the tax in the 
same manner as if there were no va- 
cancy and the assessor were voluntar- 
ily absent from the meeting. Waton- 
town Tp. v. Monmouth, 15 A, 830, 51 
N.J.Law 100. 

85. Bayonne vy. Hudson County 
Com’rs, 46 N.J.Law 93. 

86. Boyce vy. Sebring, 33 N.W. 815, 
66 Mich. 210. 

Record of levy see infra § 700. 


valid because the record does not 
show the amount of state tax to be 
raised as certified by the auditor gen- 
eral, in the absence of any statute re- 
quiring such certificate to be spread 
on the record of the proceedings of 
the board. Hoffman y. Lynburn, 62 
N.W. 728, 104 Mich. 494. 

88. Boyce v. Sebring, 33 N.W. 815, 
66 Mich. 210. 

89. Boyce v. Sebring, supra. 

80. Boyce v. Auditor General, 51 
N.W. 457, 90 Mich. 314 [aff 52 N.W. 
754, 90 Mich. 326]. 2 

[a] Thus where a committee to 
whom the apportionment of a county 
tax among several townships is re- 
ferred, makes two reports, one re- 
specting the county tax, and the other 
respecting the state tax, and both re- 
ports are accepted, the fact that the 
last report, standing alone, is not suf- 
ficiently specific to show that it is an 
apportionment of the state tax, does 
not affect its validity, where such 
fact clearly appears from both re- 
ports taken together. Boyce v. Au- 
ditor General, 51 N.W. 457, 90 Mich. 
314 [aff 52 N.W. 754, 90 Mich. 326]. 

91. Weston v. Monroe, 47 N.W. 446, 
84 Mich. 341 [dist Lacey v. Davis, 4 
Mich. 140, 66 Am.D. 524]. 

92. Sheldon v. Marion Tp., 59 N.W. 
614, 101 Mich, 256. 

93. Peo. v. Jackson County, 24 
Mich. 237. 

Mandamus to compel levy and as- 
sessment of tax in general see Man- 
damus §§ 415-4291. 

Judicial control of levies in general 
see infra §§ 707-710. 

94. Manner of levy by local au- 
thorities in general see supra § 683. 
ire aad validity of levy as 
County taxes see Counties § 350. 
Municipal taxes see Municipal Corpo- 

rations §§ 4369-4386. 

School taxes see Schools and School 

Districts § 795. 

95. See infra text and notes 99-7. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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collected,®® and the property to be subject thereto.®7 

Compliance with statute. Although it has been 
said that no tax can be sustained as valid unless it 
is levied in accordance with the letter of the stat- 
ute, as a general rule, a levy of a tax is valid when, 
and only when, there has been at least a substantial 
compliance, in all material particulars, with the 
forms, methods, and various steps which are re- 
quired by statute as conditions precedent to the 
validity of the tax,®® such as in regard to an order 
for the submission of the question to popular vote,1 
the making of a previous estimate of the necessary 


96. U.S.—Gulf. Refining . 
Phillips, 11 F.(2d) 967 [aff 5 F.(2da) 
514, and cert den 47 S.Ct. 93 mem, 
273 U.S. 697 mem, 71 L.Ed. 845 mem]. 

Ga.—Johnson v. Pinson, 56 S.E. 
238,127 Ga. 144... 

Ill.—Wabash, ete. R..Co. v. Mc- 
Cleave, 108 Ill. 368; Mix v. People, 
72 Ill. 241. 

Poa one v. Whitaker, 37 Iowa 

Mo.—State v. Hannibal, etc., R. Co., 
13 S.W. 505, 101 Mo. 136. 

Tex.—Purington Vv. 
(Civ.App.) 158 S.W. 227. 

[a] Levies held sufiicient.—(1) 
Where a committee appointed by the 
board of supervisors make a report 
recommending the levy of a specified 
tax, and the report is adopted by the 
board, it is a sufficient levy. West 
v. Whitaker, 37 Iowa 598. (2) Where 
an order of the board of supervisors 
showed that the committee on county 
taxes reported that they had examin- 
ed the accounts of the county and 
“recommended that a tax of a certain 
amount for all purposes be levied for 
the year on all the taxable property 
of the county, and that upon motion 
the report was adopted by the board, 
it is in effect an order for the levy of 


Coneev 


Broughton, 


Jet @ tax. Mix v. People, 72 Il. 
ils 
{b] Levies held insufiicient.—(1) 


An order reciting that it is ordered 
by the court that the rate of taxation 
for a year “be and is as follows,” fol- 
lowed by a tax rate for various 
purposes, does not levy a_ tax. 
Purington v. Broughton, (Tex.Civ. 
App.) 158 “S:W- 2270" ° (2) A’ mere 
order of county commissioners 
that a levy be made for future 
years, based on the assessment of a 
previous year, amounts to nothing 
as an actual levy of a tax. Hodges v. 
Crowley, 57 N.E. 889, 186 Ill. 305. (3) 
An order of a commissioner’s court: 
“Tt is ordered and decreed by the 
court, that the assessor be, and he is 
hereby, instructed to assess all taxes 
that he is authorized to assess for 
the county at one-half the amount he 
assesses for the state, and the sher- 
iff is hereby authorized to collect the 
same according to the roll of the as- 
sessor,” does not in terms levy a gen- 
eral county tax. Dawson vy. Ward, 9 
S.W. 106, 71 Tex. 72. 

[c] An order levying taxes for 
prior years, which recites that spe- 
cial taxes to pay the~bonds of a des- 
ignated township had been omitted 
for those years, and which then or- 
ders the clerk of the court to extend 
the taxes on defendant’s property in 
said township at a certain rate, “said 
rate being the same as extended upon 
other property in said township for 
said years,” is a sufficient levy of the 
tax. State v. Hannibal, etc., R. Co., 
13 S.W. 505, 101 Mo. 136. 

97. Sussex County v. Jarratt, 106 
S.E. 384, 129 Va. 672 [reh den 106 S.E. 
627, 129 Va. 672]. 

[a] €hus an order of levy on the 
assessed value of real and personal 
property does not include bank stocks, 
in the absence of an intent to include 
them, where another statute provides 
specifically for the taxation of shares 
of bank-stock and indicates that more 
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specific language should be used in 
taxing Such Shares. Sussex County 
v. Jarratt, 106 S.E. 384, 388, 106 S.E. 
627, 129 Va. 672 (where the court 
said: “A board need not consciously 
have in mind every species of per- 
sonal property when a levy is order- 
ed, to affect it with the levy, but prop- 
erty that they specifically do not in- 
tend to tax will not be taxed merely 
because general words are used’’). 

Property subject to taxation in gen- 
eral see supra §§ 1:34-179. 

98. Hough v. North Adams, 82 N. 
E. 46, 196 Mass. 290. 

99. Ala.—State Auditor v. Jackson 
County, 65 Ala, 142. ' 

Cal.—Hewes v. Reis, 40 Cal. 255. 

Idaho.—Shoup vy. Willis, 6 P. 124, 
2 Idaho (Hasb.) 120. 

Ill.—People v. .acksonville & St. L. 
Ry. Co., 107 N.E. 237, 2265. Ill. 550; 
People v. Kankakee & S. R. Co., 107 
N.E. 218, 265 Ili. 497; Chicago, etc., 
oa v. People, 72 N.H. 1118, 213 Ill. 

N.Y.—Westfall v. Preston, 49 N.Y. 


349; People ex rel. Julius Tishman & 
Son v. Cantor, 180 N.Y.S. 1538, 109 
Mise. 495. 


Okl.—Protest of Missouri-Kansas- 
Texas R. Co., 300 P. 713, 149 Ok1. 
166; Bonaparte v. Nelson, 285 P. 100, 
142 Okl. 54; Nelson v. Oklahoma City, 
etc., R..Co., 104 P. 42, 24 Okl. 617. 

Pa.—Kitchen v. Smith, 101 Pa. 452. 

Porto Rico.—Ferndindez v. Oliven- 
cia, 19 Porto Rico 311. 

Tex.—Dawson v. Ward, 9 S.W. 106, 
71 Tex. 72; Cochran v. Kennon, (Civ. 
App.) 161 S.W. 67, 69 [cit Cyc]. 

Va.—Smith v. Board of Sup’rs of 
Washington County, 154 S.E. 479, 155 
Va. 343; Gilkeson v. Frederick Coun- 
ty Justices, 13 Gratt. (54 Va.) 577. 

“Where the burden of taxation is 
authorized to be laid upon the prop- 
erty of a body of citizens, under cer- 
tain conditions, a compliance with all 
of such conditions is essential to the 
validity of the tax. This is the gen- 
eral rule.” Cochran v. Kennon, (Tex. 
Civ.App.) 161 S.W. 67, 69 [cit Cyc]. 

[a] A series of acts required to be 
performed before the owners of prop- 
erty are chargeable with the tax, are 
conditions precedent which must be 
complied with or the tax cannot be 
collected. -Hewes v. Reis, 40 Cal. 255; 
Nelson v. Oklahoma City & W. Ry. 
Co., 104 P. 42, 24 Okl. 617. 

[b] Stricti juris.——(1) “All pro- 
ceedings in the nature of assessing 
property for purposes of taxation, and 
in levying and collecting taxes there- 
on, are in invitum, and must be 
stricti juris.” Weyse v. Crawford, 24 
P. 735, 85 Cal. 196, 198 [quot Perham 
v. Putnam, 267 P. 305, 82 Mont. 349, 
358].. (2) “In levying taxes and as- 
sessments and selling land therefor, 
the rule is that the statutory require- 
ments must be strictly followed.” 
Ventriniglia v. Eichner, 140 _N.Y.S. 
395, 401, 155 App.Div. 236 [motion den 
102 N.E. 1116, 209 N.Y. 514, and rev on 
other grounds 107 N.E. 48, 213 N.Y. 
147, reh den 108 N.H. 1110, 214 N.Y. 
670] 


[ec] Disregard of express direc- 
tions.—The positive requirements of 
the statute in regard to the levy of 
taxes cannot be treated as obsolete 
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or probable expenses of the taxing governmental 
subdivision,” notice of the meeting of the board to 
levy the tax,* a statement of the purpose and amount 
of the tax,‘ a list or assessment roll of taxable prop- 
erty,® a determination of the rate or amount,® and 
the filing of a petition for a levy.? 
stantially to comply with the statutory requirements 
as to mode or manner of making the levy is a fatal 
omission invalidating the tax;® but if there is a 
substantial compliance, a levy will not be invalidat- 
ed because of mere irregularities or informalities,°® 
or because of a failure to do something not required 


A failure sub- 


merely because they have been disre- 
garded in practice. Kitchen v. Smith, 
101 Pa. 432. i 

1. Peoria, etc., R. Co. v. People, 55 
N.E. 714, 183 Ill. 19. : 

2. La.—Waggoner v. Maumus, 36 
So. 332, 112 La. 229;. Wilson v. An- 
derson, 28 La.Ann. 261. 

Minn.—St. Louis County v. Nettle- 
ton, 22 Minn. 366. 

Neb.—State v. Wise, 11 N.W. 329, 
12 Neb. 313. 

Or.—Oregon R. Co. 
County, 81 P. 352, 47 Or. 

Pa.—McKeown  v. 
Com’rs, 22 Pa. Dist: 313. 

Certificate of rate or amount see 
infra § 683. 

8. See infra § 692. 

4 See infra §§ 697, 698, 

5. See infra § 864. 

6. See infra § 694. 

7. Williams vy. Lawrence County, 
23 -N.E. 76, 121 Ind. 239. 

[a] A petition for an additional 
levy to pay a subscription voted by s. 
township in aid of a railroad, which 
sets forth the proceedings by which 
the aid had been voted, and the ap- 
propriation made, and also the fact 
of compliance on the part of the rail- 
road company with the conditions of 
the subscription, and alleges that lev- 
ies of certain amounts had been made 
in two former years, and that in order 
to make up the amount appropriated, 
a further levy of four-fifths of one 
per cent on the taxable property is 
necessary, is not demurrable for un- 
certainty. Williams v. Lawrence 
County, 23 N.E. 76, 121 Ind. 239. 

8. U.S.—St. Louis-San Francisco 
Ry. Co. v. Bruin, 274 F. 789; Hunting- 
ton v. Central Pac. R. Cao., 12 F.Cas. 
No. 6,911, 2 Sawy. 503. 

Dak.—Bode v. New England Inv. 
Co., 42 N.W. 658, 6 Dak. 499, 45 N.W. 
1 Oped aN st alot 

Ill.— Wabash R. Co. v. People, 72 
N.E: 1127, 213 Tll..522; Chicago, ete., 
R. Co. v. People, 72 N.E. 1118, 213 Ill. 
497; Chicago, etc., R. Co. v. People, 
72 N.E. 1105, 213 Ill. 458; People v. 
Lee, 1 N.E. 471, 112 Ill. 113. 

Tilak DR ee v. Stoneham, 1 Allen 


v. Umatilla 


198. 
Hanover Tp. 


Mich.—Hogleskamp v. Weeks, 37 
ap oh. 422; Hall v. Kellogg, 16 Mich. 
N.Y.—People v. Ladew, 143 N.E. 
238, 237 N.Y. 413 [rev 197 N.Y.S. 937, 
204 App.Div. 903]; People v. Inman, 


90 N.E. 438, 197 N.Y. 200 [aff 114 
N.Y.S. 1141, 130 App.Div. 892]. 

Pa.—McKeown v. Hanover Tp. 
Com’rs, 22 Pa.Dist. 313. 

9. Ark.—Holland v.' Davies, 36 
Ark. 446. 

Cal.—Bell v. Fee Title Co., 231 P. 


598, 69 Cal.App. 437. 
Ga.—Dobbs v. Hardin, 73 S.E. 582, 
ior Ga. Tot, 
tll.— Schofield v. Watkins, 22 Ill. 
6 


Kan.—Jefferson County v. Johnson, 
23 Kan. JT: 

Ky.—Fish v. Genett, 56 S.W. 813, 22 
Ky ba 2707. 

Mo.—State v. Johnson, 296 S.W. 
806, 316 Mo. 21; State v. Kansas City, 
etc., R. Co., 22 S.W. 611, 116 Mo. 15. 

Neb.—Burlington, etc., R. Co, v. 
Lancaster County, 11 N.W. 332, 12 


. erty within 


/ 
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by the statute.?° 


Mandatory and directory provisions.1!. A distinc- 
tion must be made, however, between provisions 
which are mandatory and provisions which are mere- 
ly directory :12 If the statutory provisions relating 
to a levy have for their object the protection of the 
taxpayer against spoliation or excessive taxation, 
they are mandatory and must be strictly followed ;*? 
but if the requirements prescribed by the statute are 
designed for the information of assessors and other 
officers, and intended to promote despatch, method, 
system, and uniformity in the mode of proceeding, 
unless they are accompanied by negative or restric- 
tive words importing the acts prescribed shall not 
be done.in any other manner or time than that des- 
ignated,'* they are merely directory, and a failure 
to comply therewith does not invalidate the levy;*® 
and this is also true of clerical and ministerial du- 
ties, the observance or non-observance of which do 
not injuriously affect the taxpayer.*® 

An act of appropriation of the money to be raised 
by the tax to the specific object for which it is lev- 
ied is not necessary to make a legal levy, where the 


Neb, 324. 

[a] As to property included.— 
Where a tax levy is legal, and from 
the entire order it is apparent that 
the board intended to include all prop- 
incorporated cities, the 
fact that resolution of the board con- 
tained the expression ‘exclusive of 
property within incorporated cities” 
does not render such levy void, wheth- 
er word “exclusive’ was clerical er- 
ror or not. Bell v. Fee Title Co., 231 
&. 598, 69 Cal.App. 437. 

Defects and objections in general 
see infra §§ 7038, 704. 

10. Mitchell v. Charles City West- 
ern Ry. Co., 148 N.W. 975, 169 Iowa 
237%. 

{a] Thus the proceedings to levy 
and assess a tax to aid in the con- 
struction and electrification of a rail- 
road are not invalid for failure of the 
petitions, notices, or proceedings to 
state the cost of construction and 
electrification, where the statute re- 
quires no such statement. Mitchell v. 
‘Charles City Western Ry. Co., 148 N. 
W. 975, 169 Iowa 237. 

11. As to assessments see infra §§ 
759, 760. 

12. See State v. Minnesota & On- 
tario Power Co., 141 N.W. 8389, 121 
Minn. 421, 423 (where the court, in 
respect to questions raised as to regu- 
larity of the proceedings said: ‘In 
connection with the discussion, it will 
clear the way, if we first ascertain 
generally what defects in tax proceed- 
ings are considered to be irregulari- 
ties. as involving merely directory 
provisions, as distinguished from ob- 
jections based upon mandatory pro- 
visions’’). 

13. Ala.—State Auditor v. Jackson 
County, 65 Ala. 142. 

Colo.—Tallon v. Vindicator Consoli- 
dated Gold Min. Co., 149 P. 108, 59 
Colo. 316. 

Fla.—Jones v. State, 17 Pla. 411. 

Ill. People v. Illinois Cent. R. Co., 
129 N.E. 66, 295 Ill. 408. 

Ind.—Risley v. Rumble, 144 N.E. 
568, 81 td.App. 578. 

Mass.—Torrey_ v. 
Pick. 64. : 

Minh.—State v. Minnesota & On- 
tario Power Co., 141 N.W. 8389, 121 
Minn. 421. 

Neb.—Howard v. Jensen, 219 N.W. 
811, 117 Neb. 102; Beadle v. Sanders, 
177 N.W. 789, 104 Neb. 427. 

N.Y.—People ex rel. Julius Tish- 
man & Son v. Cantor, 180 N.Y.S. 153, 
109 Misc. 495. 

Or.-—Clark & Wilson Lumber Co. 
of Delaware v. Weed, 2 P.(2d) 12, 13 
[quot Cyc]. 
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language of the statute, which authorizes the levy, 


Amount,?° 


S.D.—Mallery v. Griffin, 177 N.W. 
818, 43 S.D. 71. : 

Vt.—Willard v. Pike, 59 Vt. 202. 

[a] Provision held mandatory: 
Requiring levy to be made in dollars 
and cents. Clark & Wilson Lumber 
Co. of Delaware v. Weed, (Or.) 2 P. 
(2d) 12, 

‘As to county taxes see Counties § 
347 text and notes 48, 49. 

As to time of levy see infra § 689. 

14. Lancaster Sea Beach Impr. Co. 
v. New York, 108 N.E. 90, 214 N.Y. 1.° 

15. Ala.—State Auditor v. Jackson 
County, 65 Ala. 142. ‘ 

Ga.—Atlanta Nat. Bldg., etc., As- 
soc. v. Stewart, 35 S.E. 73, 109 Ga. 80. 

Ind.—Risley v. Rumble, 144 N.E. 
568, 81 Ind.App. 578. . 

Mass.—Com. v. New England Slate, 
etc., Co., 13 Allen 391. 
apc oes v. Barron, 33 Mich. 


Minn.—State v. Minnesota & .On- 
tario Power Co., 141 N.W. 889, 121 
Minn. 421. 

N.Y.—Lancaster Sea Beach Impr. 
ae AG New Lork, 108 N.E. 90, 214 N. 

Okl.—Prairie Oil & Gas Co. v. Cruce, 
147 P. 152, 45 Okl. 774. 

Or.—Clark & Wilson Lumber Co. 
of Delaware v. Weed, 2 P.(2d) 12, 13 
[quot Cyc]; Mothershead vy. Young, 
234° P3299; 114 Or. bb: 

Vt.—Willard v. Pike, 59 Vt. 202. 


Peete wigr v. Zillman, 121 Wis. 
[a] Thus, statutory provisions rel- 


ative to determining the amount of 
an assessment are directory. State 
v. Minnesota & Ontario Power Co., 141 
N.W. 839, 121 Minn. 421. 

As to time of levy see infra § 689. 

16. State Auditor v. Jackson Coun- 
ty, 65 Ala. 142; Auditor-Gen. v. Hill, 
57 N.W._ 168, 98 Mich. 326; Clark & 
Wilson Lumber Co. of Delaware v. 


piece! (Or.) 2 P.(2d) 12; 13 [quot 
ye]. 
17. State v. Southern Land, etce., 


Co., 33 So. 999, 45 Fla. 374. 

18. People v. Wabash Ry. Co., 176 
N.E. 767, 344 Ill. 606; People v. Chi- 
eago' & he i Ry Co., 175 NB 4343 
Ill. 101; People v. Cook, 168 N.E. 275, 
336 Ill. 330; People v. Pittsburgh, C., 
C. & St. L. Ry. Co., 147 N.H. 492, 316 
Ill. 410; People v. Scott, 133 N.E. 
299, 800 Ill. 290. 

19. People v. Scott, supra. 

20. As to: ‘ 
Municipal taxes in general see Mu- 

nicipal Corporations § 4376. 

School taxes see Schools and School 

Districts §§ 796-803. 


21. U.S.—St. Louis-San Francisco | Mich. 422 


of itself amounts to an appropriation.’? ~ 

Time of determination of validity. The validity 
of a levy of tax is to be determined as of the time 
the levy is made,!§ and not by events that may hap- 
pen thereafter to defeat the intention of the board 
that made the levy.*® 

[§ 688] b. Certificate or Estimate as to Rate or 
Where it is required by constitutional 
or statutory provision that certain authorities of 
a political division or subdivision of the state shall 
make and file, with specified officers, a certificate, 
budget or estimate of the rate or amount of taxes 
which they require to be raised, as a condition pre- 
cedent to the levy thereof, it is essential, before 
the tax can be lawfully levied, that there shall be 
a compliance with such requirement in every sub- 
stantial particular,?} such as in regard to the of- 
ficers or board by whom the certificate or estimate 
is to be signed and submitted,?? the making of an 
itemized statement. showing the financial condition 
of the governmental division or subdivision asking 


Ry. Co. v. Bruin, 264 F. 789. pe 

I1l.—People v. Cairo, V. & C. Ry. Co., 
93 N.E. 405, 247 Tll.. 860;) St. Louis, 
etc., R. Co. v. People, 35 N.B. 228, 147 
lll. 9; Shawneetown First Nat. Bank 
v. Cook, 77 Ill. 622. 

La.—Howcott v. Smart, 54 So. 586, 
128 La. 130. 

Minn.—Minnesota, etc, R. Co. v. 
Hiams, 5 N.W. 703, 53 Iowa 501. 

Or.—State v. Hare, 153 P. 790, 78 
Or, 540. ° 

S.C.—State v. Goodwin, 59 S.E. 35, 
62 S.E. 1100, 81 S.C. 419. 

And see cases infra notes 22—24. 

[a] Certificates or statements 
held insufficient: (1) As being too in- 
definite in general. - Peoria, «wtc., R. 
Co. v. People, 31 N.E. 113, 141 Ill. 483. 
(2) “We want $100 for town purpos- 
es.”” St. Louis, etce., R. Co. v. People, 
35 N.E. 228, 147 Ill. 9. 

[b] Accuracy.—The budget to be 
prepared as the basis for a parish 
tax shall be as accurate as the ex- 
penditures can reasonably be esti- 
mated, so that the taxpayers may be 
informed of the purposes for which 
they are compelled to contribute. 
Delta Land & Timber Co. v. Word, 84 
So. 601, 147 La. 239; Vernon Parish 
Lumber Co. vy. Word, 84 So. 358, 146 
La. 1068. 

[e] For past indebtedness.—A 
statute requiring the county board of 
commissioners to prepare an estimate 
of the amount necessary to pay ex- 
penses incurred by the board and for 
ordinary county expenses, and to re- 
port the same to the comptroller gen- 
eral for submission to the general as- 
sembly in order to provide necessary 
taxation for county purposes, was 
intended to embrace claims for past 
indebtedness legally approved by the 
board. State v. Goodwin, (S.C.) 59 
S.E. 35, 62 S.H. 1100, 81 S.C. 419. 

{d] A district attorney’s salary, 
which the statute provides shall be 
paid by. the state, is not a county ex- 
penditure and is not required to be 
specified in annual estimate ‘of the 
county expenditures required by stat- 
hs State v. Hare, 153 P, 790, 78 Or. 

22. Peoria, etc., R. Co. v. People, 
31 N.E, 113, 141 Ill. 483; Hogleskamp 
v. Weeks, 37 Mich. 422. 

[a] Certificate held insufficient.— 
A certificate submitted by an agricul- 
tural society is insufficient, where it 
is signed only by the secretary of the 
society, whereas the law requires it 
to be signed by the president and sec- 
retary. Hogelskamp v. Weeks, 37 


For later cases, developments and changes in the law see Annotations, same title and section number, 


: 
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the tax;?® or in regard to publication of the cer- 
tificate or appropriation bill, where it is in that 
form,?* except that a statutory requirement of pub- 
lication does not apply where it conflicts with a con- 
stitutional provision for a direct levy.2® But a sub- 
stantial compliance with such requirement is ordi- 
narily sufficient, and the tax will not be invalidated 
by mere irregularities or informalities in the cer- 
tificate or estimate,?® particularly where there is a 
statutory provision curing merely formal defects 
and irregularities not affecting the substantial jus- 
tice of the tax.27 A certificate regular on its face 
is, in the absence of notice of illegality, sufficient au- 
thority for a levy of the amount certified.?® 

Time of filing.*® It has been held that a statu- 
tory requirement that the certificate or estimate be 
made and presented’ on or before a specified date is 
mandatory,*° and that a valid levy cannot be made 
unless the certificate or estimate is‘made and filed 
on or before the date specified;*1 but on the other 
hand it has been held that such a requirement is 
merely directory®? and that a substantial compli- 
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ance therewith is sufficient,?® particularly where the 
statute contains a provision euring formal defects 
and irregularities.*4 

Presumption.*® The existence of one certificate, 
although not sufficient in amount, is a strong pre- 
sumption against the existence of another certifi- 
cate;** and where a certificate is found in the prop- 
er office with the officer’s file mark on it, it will be 
presumed to have been filed on the date named in 
the file mark and to have been the basis of the tax 
levy.37 

Judgment as dispensing with certificate. A judg- 
ment against a political subdivision on an obliga- 
tion which shows on its face that the holder is 
entitled to have a tax assessed and collected for its 
payment, imposes on the taxing ‘authorities the duty 
of levying such tax, notwithstanding a failure to 
certify, as required by statute, that the judgment 
has been audited and allowed by the proper au- 
thorities.°8 

[§ 689] c. Time of Levy?®—(1) In General. In 


23. City of Shawnes v. City of Te- 
cumseh, 150 P. 890, 52 Okl. 509. 

{a] Outstamding judgments.—(1) 
An itemized statement required by 
statute to be made by the mayor and 
counsel of a city to the excise board 
of the county, must show outstanding 
judgments against the city, in order 
to show the financial condition of the 
city, as an item of the amount neces- 
sary for a sinking fund sufficient to 
pay at maturity all bonded indebted- 
mess and one-third of outstanding 
judgments. “City of Shawnee v. City 
of Tecumseh, 150 P. 890, 52 Okl. 509. 
(2) A judgment against a city may be 
paid out of its sinking fund and the 
amount thus expended be included in 
the statement required to be made to 
the excise board, and levies may be 
made to reimburse such sinking fund 
for such expenditures. City of Shaw- 
nee v. City of Tecumseh, supra. 

24 People v. Day, 115 N.E. 732, 
277 Ill. 543; Delta Land & Timber Co. 
v. Word, 84 So. 601, 147 La. 239; Ver- 
non Parish Lumber Co. v. Word, 84 
So. 358, 146 La. 1068. 

[a] Requirement of publication of 
an appropriation bill is to safeguard 
the interests of taxpayers so that 
they may know whether the amounts 
to be raised are lawful and proper, 
and the fact that such charges are 
lawful or that the limit of taxation 
for all purposes is not exceeded, can- 
not operate to dispense with the _ ne- 
cessity of publication. People v. Day, 
115 N.B. 732, 277 Ill. 543. 

[b] Validity.—In Illinois L. 
(1905) p 137 § 61 par 6, providing for 
publication of annual appropriation 
pill by commissioners of Cook coun- 
ty, is valid regardless of a direct levy 
to pay bonds since they need not be 
included, in the bill, and is not, in- 
valid as depriving the circuit court 
of power to fix number of assistants 
of clerks, treasurer, coroner, and re- 
corder of deeds where such number 
is fixed at the time the appropriation 
pill is adopted, and the question 
whether an increase would justify an 
additional tax is not affected by the 
provision for publication. People v. 
Day, 115 N.E. 732, 277 Ill. 543. 

25. People v., Day, 115 N.E. 732, 
277 Ill. 5438. ; ‘ 

[a] hus under a constitutional 
provision requiring any county, city, 
or other municipal corporation incur- 
ring any indebtedness to provide be- 
fore or at the time of so doing for the 
collection of a direct annual tax suffi- 
cient to pay the interest and discharge 
the principal, a direct annual tax so 
imposed by a municipality is a valid 


levy, although not included in the 


ordinary annual levy; the-constitu- 
tional provision being self-executing 


and superseding any statutory provi- 
sion, and hence no complaint can_be 


made because such direct levy was | 


not included in the annual appropri- 
ation bill and published according to 
law. People v. Day, 115 N.E. 732, 277 
Til. 5438. 

26. People v. Cairo, V. & C. Ry. Co. 
93 N.E. 405, 247 Ill. 360; St. Louis, 
ete., R. Co. v. People, 35 N.E. 228, 147 
Ill. 9; Gage v. Bailey, 102 Ill. 11; 
Shontz v. Evans, 40 Iowa 139; Boyce 
v. Auditor-Gen., 51 N.W. 457, 90 Mich. 
314 [aff 52 N.W. 754, 90 Mich. 326]; 
Auditor-Gen. v. McArthur, 49 N.W. 
592, 87 Mich. 457. 

[a] Aggregate amount.—A failure 
to state the aggregate amount to be 
raised, aS required by statute, does 
not render the certificate void, where 
it contains a statement of the items, 
from which the aggregate*can be com- 
puted. Boyce v. Auditor-General, 51 
N.W. 457, 90 Mich. 314. 

[b] Per cent instead of amount.— 
(1) A statement of the amount as 
a certain percentage of the assessed 
valuation of the real and personal 
property, is a sufficient compliance 
with a statute requiring the aggregate 
amount. Gage v. Bailey, 102 Ill. 11. 
(2) While, under the provisions of 
an act in regard to roads and bridges 
in counties under township organiza- 
tion, the commissioners are required 
to make a certificate for levy of a 
certain amount of money to liquidate 
road and ditch damages not exceed- 
ing a certain rate, and the clerk is to 
ascertain the rate within the statu- 
tory limit, the fact that the commis- 
sioners make a certificate for a levy 
of a certain per cent instead of a 
certain amount is not ground for ob- 
jection to a judgment for the tax, 
so long as the result is not different 
from what it would have been if an 
amount had been stated. People v. 
Chicago & A. R. Co., 93 N.E. 430, 248 
P18, p 

[c] Amendment as to date.—(1) 
A certificate of amount of taxes voted 
may be amended to make its date 
complete, as by completing the year 
by inserting ‘13” after ‘19.” People 
vy. Chicago, R. I. & P. Ry. Co., 107 N.E. 
820, 267 Ill. 90. (2) Amendment of 
levy in general see infra § 705. 

27. St. Louis, etc., R. Co. v. Peo- 
ple, 35 N.E. 228, 147 Ill. 9; Buck v. 
People, 78 Ill. 560. 

[a] hus under such a statutory 
provision a certificate “that we want 
$1,000 levied to pay 2 railroad bonds” 
now due, and $175 to pay interest on 
railroad bonds, is sufficiently formal 
to show that the claims for bonds 
and interest had been audited, and to 
justify the levy of a tax therefor. St. 
Louis, ete., R. Co. v. People, 35 N.H. 


the absence of a constitutional or statutory limita- 


228, 147 Ill. 9. 

28. Wall v. Trumbull, 16 Mich. 
228; Smith v. Crittenden, 16 Mich. 
152; People v. Queens County, 1 Hill 
CNBY iat 95. 

[a] Thus a certificate of the 
amount of taxes voted, although on 
its face suggesting illegality, protects 
the county supervisor, unless the 
facts on which such illegality depends 
are shown on its face, or are such as 
to require inquiry by the supervisor 
as a ministerial officer. Wall v. 
Trumbull, 16 Mich. 228. 

29. Time of levy in general see in- 
fra § 689. 

30. See cases infra note 31. 

_ Mandatory and directory provisions 
in general see supra § 687. 

31. Pineville v. Moore, 227 S.W. 
477, 190 Ky. 357; State v. St. Louis, 
ete.,/ Ri. Co,, 36 ..SEW. 211,213.65. Mos 1%; 
Howard v. Jensen, 219 N.W. 811, 117 
Neb, 102. Mitchell v. McCormick, 9 
Kulp (Pa.) 286. ‘ 

32. See cases infra notes 33, 34. 

Directory provisions in general see 
supra § 687. 
ee Smith v. Crittenden, 16 Mich. 

[a]. The words “on or _ before” 
the first Monday in October as used 
in a statute providing fora certificate 
are merely directory, and are suffi- 
ciently complied with by filing the 
certificate after the first Monday but 
before the second Monday. Smith v. 
Crittenden, 16 Mich. 152. 

34. See infra this note. 

[a] In Illinois (1) under Rev. St. 
(1874) § 191, curing formal ¢cefects 
and irregularities, the failure to file 
a certificate within the time required 
by law does not invalidate the tax. 
Thatcher v. People, 79 Ill. 597; Chin- 
iquy. v. People, 78 Ill. 570; Buck v. 
People, 78 Ill. 560. (2) Prior to the 
enactment’ of that statute, however, 
if the certificate was not filed within 
the time required it was void. Gage 
v. Nichols, 25 N.E. 672, 1385 Ill. 128; 
Shawneetown First Nat. Bank v. 
Cook, 77 Ill. 622; Mix v. People, 72. Ill. 
241. 

As to school taxes see Schools and 
School Districts § 800. 

35. Presumptions as to levy in 
general see infra § 702. 

36. Case v. Dean, 16 Mich. 12. 

37. Gage v. Nichols, 25 N.E. 672, 
135 Ill, 128. 

38. Hawley v. Fairbanks, 2 S.Ct. 
846, 108 U.S. 548, 27 L.ld. 820. 

39. Period covered by levy see in- 
fra § 690. 

Time of: 

Assessment see infra § 761. 
Filing certificate of rate or amount 

see supra § 688. 
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tion as to time, the levy of a tax is not required to 
precede in order anything except the collection of 
the tax;*® it may be made after an assessment as 
a basis for the levy*! has been completed,*? or at 
any time during the year,** and the fact that it 1s 
made somewhat later than usual will not invali- 
date it.** 

Mandatory provision. A statutory provision that 
the tax levy shall be made at a certain time of the 
year or on or before a certain date or between cer- 
tain dates, is, in some jurisdictions, held to be man- 
datory,*® so that a levy, in order to be valid, must 
be made at or within the time prescribed,*® unless 
the delay is caused without any fault or neglect on 
the part of the levying officers.47 Under this rule 
a levy at any other time than that fixed by statute 
has been he!d invalid, although the levying board 
convenes and makes the levy in obedience to a 
mandamus from a federal court.*® Where the levy- 
ing authority or board holds its meeting at or within 
the limited time, and adjourns to a later time, a 
levy at the adjourned meeting is valid,*® unless the 
adjournment.is made without authority therefor.*° 
A provision that if the board fails to make a levy 
within or at the time fixed by law, a special meeting 
may be called for the purpose of making a levy, 
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does not require that where the board fails to levy 
within the time fixed, the levy shall be made at a 
special meeting only.°* If the levy is made within 
the prescribed time it is not invalidated by a later 
amendment merely reducing the rate of taxation.*? 

Directory provision. In other jurisdictions, how- 
ever, a provision of this kind, as to the time of levy, 
is held to be merely directory,** so that legal taxes 
can be levied at any time during the year whenever 
the necessity arises,°* and a delay beyond the stat- 
utory time in making the levy will not avoid it,°° 
provided it is made in time to give a taxpayer a 
reasonable opportunity to pay the taxes before they 
become delinquent;°* and this rule is particularly 
applicable where the statute also provides that the 
fact that the levy is not made within the time re- 
quired by law will not invalidate the tax.°7 Under 
this rule an unsuccessful attempt to levy a tax with- 
in the time prescribed does not exhaust the power 
to make a new and valid levy afterward.°® 

Postponement of discretionary taxes. In order to 
keep within the constitutional or statutory limita- 
tion as to amount,®® the levy of any discretionary 
tax should be postponed until all mandatory taxes 
have been levied in full.°° 

[§ 690] (2) Period Covered by Lovy. Ordinari- 


Levy of: 

Municipal taxes see Municipal Cor- 

porations §§ 4373, 4374. 
School taxes see Schools and School 
Districts § 804. 

40. Commonwealth v. Chesapeake, 
0. & S. R. Co., 1383. S.W. 559, 141 Ky. 
633. 

41. See infra § 693. 

42. People v. Board of Review of 
Cook County, 125 N.E. 274, 290 Ill. 
467; Morrison v. Moir Hotel Co., 204 
Ill.App. 433. 

43. Constantin Refining Co. v. Day, 
85 So. 613, 147 La. 623; State v. Mil- 
burn, 9 Gill (Md.) 97. 

[a] State and county tax.—A pro- 
vision that the county commissioners, 
at the time of meeting for laying a 
county tax, shall impose a tax for the 
use of the state, does not prohibit a 
state tax from being levied at any 
other period, but merely prohibits the 
laying of a tax for county purposes 
without first levying a tax for state 
purposes, and this may be before or 
at the time of the levy of the county 
peas State v. Milburn, 9 Gill (Md.) 
[b] Tax against corporation.—Un- 
der statutory provisions that no cor- 
poration organized under the laws of 
the state can be dissolved until all 
taxes levied unon it have been paid, 
and which fix the first Tuesday in May 
as the latest date for the annual re- 
turn by the corporation on which the 
taxes are based, a levy of such a tax 
may be made as early as that date. 
American Woolen Co. v. Edwards, 100 
A. 338, 90 N.J.Law 2'93 [aff 98 A. 470, 
90 N.J.Law 69]. 

44, Hallo v. Helmer, 10 N.W. 568, 
12 Neb. 87. 

45. People v. Chicago, B. & Q. Ry. 
Co., 107 N.B. 322, 266 Ill. 150; Peed 
v. Millikan, 79 Ind. 86. And see cases 
infra notes 46, 47. 

[a] Illustrations.—(1) A provi- 
sion requiring the passing of an ap- 
propriation bill within the first quar- 
ter of the fiscal year is mandatory. 
People v. Chicago, B. & Q. Ry. Co., 
107 N.E. 322; 266 31t. 150.02) A re- 
quirement that a tax levy in aid of 
a railroad shal) not be placed on the 
duplicate until after the road has 
been permarently located is manda- 
tory. Peed v. Millikan, 79 Ind. 86. 

As to: 

Municipei taxes see Municipal Corpo- 

rations § 4373. 


School taxes see Schools and School 

Districts § 804. 

Mandatory provisions in general 
see supra § 687. 

46. St. Louis Refrigerator, etc., Co. 
v. Thornton, 86 S.W. 852, 74 Ark. 383; 
Berger v. Lutterloh, 68 S.W. 37, 69 
Ark. 576; People v. Chicago, B. & Q. 
Rye Cos -L0te NAB 8 22) 266} tll as 50: 
State Board of Tax Com’rs v. Belt 
Railroad & Stock Yards Co., 130 N.E. 
641, 191 Ind. 282; Kratli v. Larrew, 
DIN ssc Olgn LOA Inds 3633. Clarks ve 
Noblesville, 44 Ind. 83; MHarris v. 
Stockett, 58 Miss. 825; Stovall v. Con- 
nor, 58 Miss. 138; Gamble v. Witty, 
55 Miss. 26; Beard v. Lee County, 51 
Miss. 542. 

[a] Special term.—A _ provision 
that the county judge shall have pow- 
er to call a special term of the court 
“for the transaction of any business 
of which the court has jurisdiction 
whenever the necessity exists for a 
special session,” the county levy may 
be made at a special term. Pulaski 
County v. Watson, 50 S.W. 861, 106 
Key. 5.00; Oia Keys. 6 1c 

47. Torian v. Schayot, 17 So. 203, 
47 La.Ann. 589; American Coal Co. v. 
Allegany County, 59 Md. 185 (by ap- 
peal). 

43. Martin v. McDiarmid; 17 S.W. 
be 7 as type a Seed Es 

49. Bowyer v. People, 77 N.E. 91, 
220 Ill. 93; Hubbard v. Winsor, 15 
Mich. 146; State v. Manhattan Silver 
Min. Co., 4 Nev. 318. 

50. State v. Merryman, 7 Harr.&J. 
(Md.) 79; Smith yv. Nelson, 57 Miss. 


51. Beck v. Allen, 58 Miss. 143. 
52. McCready v. Lonsdale, 58 Miss. 


53. Ala.—Perry County vy. Selma, 
OLGC RnCOy COMA a woo be 

Colo.—Colorado & S. Ry. Co. v. 
Board of Com’rs of Boulder County, 
LGR es sale 37 0 LC OlomSs A mallon av. 0 Wil 
dicator Consolidated Gold Min. Co., 
149 P. 108, 59 Colo. 316. 

Mo.—State v. Hannibal & St. J. R. 
Co,, 21 S.W. 14, 113 Mo. 297. 

N.Y.—City of New York v. Every, 
248 N.Y.S. 627, 231 App.Div. 581. 

Ohio.—Dexter v. Hamilton County, 
10 OhioDec. (Reprint) 358, 20 Cine.L. 
Bul. 364. 

Okl.—Prairie Oil & Gas Co. v. Cruce, 
147 P. 152, 45 Okl. 774. 

Tex.—Cadena vy. State, (Civ.App.) 
185 S.W. 367. : 


eee 


For later cases, developments and changes in the law see Annotations, same title and section number, 


Wyo.—Baker v. Paxton, 215 P. 257, 
29 Wyo. 500. 

And see cases infra notes 54, 55. 

fa]; Reason for rule.—‘“‘The time 
for fixing the levy, and delivering the 
tax warrant to the treasurer, are not 
for the purpose of giving the tax- 
payer notice, or a hearing, and are of 
no concern or importance to him, so 
far as the time for doing the acts are 
concerned.” Tallon v. Vindicator 


Consolidated Gold Min. Co., 149 P. 108, | 


59 Colo. 316, 328. 
As to: 

Municipal taxes see Municipal Corpo- 
rations § 4373. : 
School taxes see Schools and School 

Districts § 804. 

Directory provisions in general see 
supra § 687. Hi 

54. Cadena v. State, (Tex.Civ. 
App.) 185 S.W. 367, 368. 

55. Ala.—Perry County v. Selma, 
ete;, Rs Cou, 655 Ala: 39k. 

Colo.—Colorado & S. Ry. Co. v. 
Board of Com’rs of Boulder County, 
196 P. 331,70, Colon 8) Tallon Ww. Vin= 
dicator Consolidated Gold Min. Co., 
149 P. 108, 59 Colo. 316. 

LOWE eee Om v. Savery, 44 Iowa 


Mo.—St. Louis, ete., R. Co. v. Gracy, 
29 S.W. 579, 126 -Mo. 472; State v. 
Hannibal, etc., R: Co-21 Sow. 14, 113 
Mo. 297; State v. Hannibal, etc., R. 
Co., 18 S.W. 505, 101 Mo. 136. 

N.Y.—City of New York v. Every, 
248 N.Y.S. 627, 281 App.Div. 581. 

Ohio.—State v. Harris, 17 OhioSt. 
608; Dexter v. Hamilton County, 10 
See aged (Reprint) 338, 20 Cinc.L.Bul. 

a OE a ae v. Halloman, 7 Lea 


Wash.—Wingate y. Ketner, 35 P._ 


591. 8 Wash. 94. 

56. Baker v. Paxton, 215 P. 257, 
29 Wyo. 500. ; 

Sept. LOUIS, Scns, cE. COL Vs 
Gracy, 29 S.W. 579, 126 Mo. 472. ; 

58. Union Pac. R. Co. v. Board of 
Com’rs. of Boulder County, 196 P. 333, 
70 Colo. 13; .Chicago, B. & Q. R. Co. 
v. Board of Com’rs of Boulder County, 
196 PB. 333, 70 Colo. 12; Colorado & S. 
Ry. Co. v. Board of Comrs. of Boulder 
County, £96, P.. 331, 70 Colo, 8: 

59. See supra §§ 91, 92. 

60. School ‘Dist. No. 24 of Marion 
County v. Smith, 191 P. 506, 97 Or. 1. 

“Mandatory” and “discretionary” 
levies see supra § 682. 
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ly a levy of taxes is made for the entire calendar 
or fiscal year-and not for only a part of the year;*! 
and in the absence of a constitutional or statutory 
provision otherwise, the power to levy a tax in any 
one year is restricted to a levy for that year,°? or 
for the ensuing year,** and a tax cannot be levied 
in such year for a past year,** particularly where 
the power of the levying authorities expires with 
the preceding year.*® Two levies may be made in 
one year, provided they are made for different years, 
one for the current year and one for the succeed- 
ing year,°® and the prematurity of the levying of 
a tax before the commencement of the next tax year 
does not affect its legality.67 A levy based on an 
assessment made at the end of a year should bear 
the rate levied for the ensuing year.®$ 

[§ 691] d. Place of Levy. A lawful tax levy can 
only be made within the state,®® and at some place 
where the levying board or other authority is au- 
thorized by law to hold its meeting.7° 

[§ 692] e. Notice of Levy.74 As a general rule, 
at some stage, before a tax becomes irrevocably fixed 
as a charge on his property, a taxpayer should have 
notice and an opportunity to be heard as to the 
validity and extent of the tax;7? but he is not re- 
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quired to have notice at every step in the proceed- 
ings, and a statute has been held valid which re- 
quires notice of the levy only on application of 
the collector for judgment.7® It has been held, how- 
ever, that. every owner of land is chargeable with 
notice that a tax will be levied on it each year,7* 
and that the rule that, where a local improvement 
is to be paid by special assessments on the property 
benefited, the property owners shall have a right to 
notice and an opportunity to be heard’® has no appli- 
cation to the exercise of the general taxing power of 
the state or any of its municipal subdivisions,’*® and 
in the absence of a statutory requirement therefor, 
notice of the levy of such a tax and an opportunity 
to be heard is not required.77 Accordingly the stat- 
ute providing for the general tax, without such no- 
tice and opportunity to be heard, does not. violate 
the due process clause of the constitution;’7% and 
where the taxpayer has notice and a hearing upon 
the fixing of values for taxation purposes,’® and 
the rate of taxation to be applied to the assessed 
values may be fixed without notice or hearing.78% 

Notice of meeting. A statute requiring notice 
to taxpayers of the meeting of the board which is 
to levy the tax, must be complied with;7® but where 


61. Proctor v. State, 109 So. 105, 65. Boehm y. Porter, 17 S.W. 1, 54 75. See Municipal Corporations §§ 
215 Ala. 6 (October 1 to September 30,| Ark. 665; Parr v. Matthews, 8 S.W.| 2408, 3050. 
following); Gulf Public Service Co. | 22, 50 Ark. 390. 76. Wright v. House, 121 N.E. 433, 
v. Louisiana Tax Commission, 120 So. 66. Cincinnati, ete., R. Co. v. Com.,| 188 Ind. 247. 


286, 167 La. 757; Jasper, etc., R. Co. 
v. Martin, 78 So. 112, 142 La. 1047; 
Southern Ins. Co. v. Board of Asses; 


67. 


51 S.W.'568, 21 Ky.L. 418. 
Iberia Parish v. Iberia Parish 
Police Jury, 49 So. 5, 123 La. 416. 


77. Dubuque & S. C. R. Co. v. 
Mitchell, 131 N.W. 25, 152 Iowa 187; 
Western Union Telegraph Co. v. 


sors, 21 So. 913, 49 La.Ann. 401. See 
Carlton v. Mathews, (Fla.) 137 So. 
815 (as to expenses included). 

62. Baltimore, ete., R. Co. v. Wi- 
comico County, 48 A. 853, 93 Md. 113; 
Adams v. Greenville, 27 S.W. 990, 77 
Miss. 881; Masterson v. Hedley, (Tex. 
Civ.App.) 265 S.W. 406. 

63. Lehigh Valley R. Co. of New 
Jersey v. State Board of Taxes and 
Assessment, 144 A. 629, 105 N.J.Law 
349. 

aos U.S.—Berthold v. Hoskins, 38 
FE. 772. 

Md.—Baltimore, etc., R. Co. v. Wi- 
comico County, 48 A. 853, 93 Md. 113. 

Miss:—Adams v. Greenville, 27 S. 
W. 990, 77 Miss. 881. 

Mo.—State v. Wabash, etc., R. Co., 
10 S.W. 434, 97 Mo. 296. 

Va.—Sussex County v. Jarratt, 106 
S.E. 627, 129 Va. 672 [den reh 106 S.E. 
384, 129 Va. 672]. 

[a] Thus a board of supervisors, 
having failed to order a levy on bank 
stock for certain years, has no au- 
thority to order a levy for taxes for 
such years in succeeding years. Sus- 
sex County v. Jarratt, 106 S.E. 384, 
129 Va. 672 [reh den 106 S.E. 627, 129 
Va. 672). 

[b] Prospective statute.—Where a 
statute empowering the circuit court 
to direct a levy is prospective only, 
such court cannot authorize the coun- 
ty court to levy a tax against a rail- 
road company for prior years, al- 
though the statute relating to taxes 
against railroad companies, provides 
that, in case of a failure of the coun- 
ty court to levy a tax, or in case of 
an erroneous or illegal levy, such tax 
shall be levied in addition to the regu- 
lar levy, as that provision does not 
apply where there is no authority for 
levying the tax. State v. Wabash, 
ete., R. Co., 10 S.W. 434, 97 Mo. 296. 

[c] A statute relating to omitted 
taxes, levies, etc., and assessments 
thereof, relates to assessing officers 
only, and is intended to increase their 
powers of assessment so as to in- 
clude antecedent years, but does not 
confer upon boards of supervisors the 
power to make levies for years that 
have passed. Sussex County v. Jar- 
ratt, 106 S.E. 627, 129 Va. 672 [den 
reh 106 S.E. 384, 129 Va. 672]. 


. Gray v. Louisville, H. & St. L. 
Ry. Co., 258 S.W. 309, 201 Ky. 750. 

{a] Thus where the assessment of 
property owned by individuals bears 
the rate of taxation levied for the 
fiscal year ending in the calendar 
year following the date of assessment, 
in view of a constitutional provision 
that all corporate property shall bear 
the same rate of taxation paid by in- 
dividual property, an assessment of 
corporate property should bear the 
rate levied for the next ensuing fiscal 
year. Gray v. Louisville, H. & St. L. 
Ry. Co., 258 S.W. 309, 201 Ky. 750. 

69. Marion County vy. Barker, 25 

Kan. 258. 
Capital State Bank v. Lewis, 2 
So. 243, 64 Miss. 727; Johnson v. 
Futch, 57 Miss. 73; Anderson v. South 
Vancouver, 45 Can.S.C. 425, Ann.Cas. 
1912B 632. 

71. Notice of assessment see infra 
§§ 812-817. 

Notice of rate of taxation see infra 
§ 694 note 13 [b]. 

72. People v. Arnold Bros., 118 N. 
EK. °702,. 282° Ill. 305. 

73. People v. Arnold Bros., supra. 

[a] Reason for rule.—‘'The due 
process of law required by the consti- 
tution secures to everyone the right 
to notice of any proceeding by which 
he may be deprived of his property, so 
that he may have an opportunity to 
defend against the proceeding. It 
does not, however, require that he 
shall have notice of every step in the 
proceedings for the assessment, levy 
and collection of taxes. At some 
stage, before a tax becomes irrevoca- 
ply fixed as a charge on his property, 
the tax-payer must have an oppor- 
tunity, of which he shall have notice, 
to be heard as to the validity and 
extent of the tax. This opportunity 
is given him on the application of the 
collector for judgment for taxes 
charged against his property. The 
statute provides for notice to him of 
this application and secures to him 
the right to defend against it. This 
provision is a compliance with the 
requirement of due process of law.” 
People v. Arnold Bros., 118 N.E. 702, 
282 Ill. 305, 307. 

74, Detroit Life Ins. Co, v. Ful- 
ler, 199 N.W. 699, 228 Mich, 191. 


Wichita County Water Improvement 
Dist. No. 1 (Tex.Civ.App.) 19 S.W. 
(20) 186 [aff (Tex.Commn.App.) 30 
S.W,.(2d) 301). 

la] Thus a general tax levied by a 
local government for the general pur- 
pose of the creation of such govern- 
ment, need not be preceded by a hear- 
ing on the benefits to be derived by 
the taxpayer. Western Union  Tele- 
graph Co. v. Wichita County Improve- 
ment Dist. No. 1, (Tex.Civ.App.) 19 S. 
W.(2d) 4186 [aff (Tex.Commn.App.) 
30 S.W.(2d) 301] (where the court 
said: “It is not based upon nor levied 
upon the theory that it brings to the 
owner of the land or personal prop- 
erty any special benefits, but, as an 
owner of property within such dis- 
trict, it is required that he bear his 
vart of the burden that is a benefit 
to all—the public. To say that the 
tax levied in the instant case is void 
is to say that, if the taxpayer receives 
no direct benefit to his property by 
reason of the necessity which existed 
for the creation of the district, then 
all taxes must be based upon private 
or personal benefit. If this were true, 
then a nonresident who receives no 
benefit from the state and county tax 
could claim exemption from the pay- 
ment thereof. To hold this .. . 
would release people who did not 
have children from any obligation to 
pay taxes for the support of schools. 
Such a conclusion is untenable and 
unthinkable’). 

7714. Wright v. House, 121 N.E. 
433, 188 Ind. 247; Harmon v. Bolley, 
120 N.E. 33, 187 Ind. 511, 2 A.L.R. 609. 

78. See infra §§ 812-817. 

7844. Bergen County R. Co. v. 
State Board of »Taxes and Assess- 
ments, 121 A. 150, 98 N.J.Law 858. 

[a] Reason for rule.—The act of the 
taxing district in fixing rates is minis- 
terial and not judicial. Bergen Coun- 
ty R. Co. v. State Board of Taxes and 
Assessments, 121 A. 150, 98 N.J.Law 
858. 

79. State v. Manhattan 
Min. Co., 4 Nev. 318. 

[a] Statute not applicable-—Where 
a statute requiring the levy to be 
made before a certain date, and re- 
quiring notice of a certain period to 
be given of a special meeting of the 


Silver 


566 [61 C.J.] 
notice of the meeting at which the purpose for which 
a tax is to be levied. is decided, has been duly given, 
further notice of the levy is not required. 19%, 

Advertisement. A statutory provision requiring 
a copy of the order of levy to be advertised for a 
given period at the door of the courthouse and in 
a published gazette is merely directory;®°® and al- 
though it should be complied with,*! a failure to 
do so will not render the levy pela oe 82 Tt is not 
rendered invalid by the fact that there are vari- 
ances between the levy and the purported copy 
thereof as published,®* or by the fact that although 
a copy of the order containing a tax levy has been 
advertised at the door of the courthouse, it has not 
been published in a public gazette.** 

[§ 693] f. List or Assessment as Basis for Levy. 85 
A statutory provision requiring the tax levy to be 
based upon a list or assessment of the taxable prop- 
erty, which must be before the levying officers at 
the time, so that they may determine the rate nec- 
essary to raise a given sum, has been held to be 
merely directory,’* and where the necessary infor- 
mation may be obtained from the assessor’s books 
or from any other authentic source, a failure to 
' prepare and file sueh list or assessment does not 
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invalidate the levy,°" particularly where there is 
a statutory provision curing such defects or irreg- 
ularities.88 The rate of taxation, however, should 
be fixed in connection with and in view of the amount 
of valuation,’® and therefore where the levy is 
based upon such list or assessment it usually must 
be based upon the last’ completed assessment roll 
or list in force at the time the levy is made.°? This 
may be the assessment for the year for which the 
taxes are levied,® or if the assessment for that year 
is not completed at the time the levy is made, the 
completed assessment for the previous year may be 
used as the basis of the levy.°? A special tax voted 
in a given year may be levied on the assessment of 
that year, notwithstanding such assessment has al- 
ready been used for the general taxes of that year, 
and notwithstanding the levy of the special tax is 
made the following year.®? 

The last completed assessment roll or list, on 
which the levy may be based, within the meaning 
of the above rule, means the last roll or list made 
up or prepared in due compliance with the law in 
effect at that time,®* and as corrected and approved 
by the state board of equalization;®® and not the 
assessment by the local assessor, which has not yet 


levying board after a final adjourn- 
ment, is passed at a time which af- 
fords the board no opportunity to 
give the required notice before the 
date before which the levy must be 
made, the statute does not apply to 


the meeting for such levy. State v. 
Manhattan Silver Min. Co., 4 Nev. 
318. 

7944. Borland v. Towles, 67 So. 


640, 69 Fla. 125; Osban v. Cooper, 58 
So. 50, 63 Fla. 542, 

80. McGregor y. Hogan, 112 S.E. 
471, 153 Ga. 473 [aff 44 S.Ct. 50, 263 U. 
Ss. 234, 68 L.Ed. 282]; Dunn vy. ‘Harris, 
86 S.E. 556, 144 Ga. 157; Garrison v. 
Perkins, 74 S.B. 541, 137 Ga. 744. 

Directory provisions in general see 


supra § 687. 
Harris, 86 S.E. 556, 


81. Dunn v. 
144 Ga. 157. 

82. McGregor v. Hogan, 112 S.E. 
471, 153 Ga. 473 ae 44 S.Ct. 50, 2638 
U.S. 224, 68 L.Ed. 282]. 

83. McWhorter v. Chattooga Coun- 
ty, 114 S.E. 203, 154 Ga. 289. 

84. Garrison v. Perkins, 74 S.E. 
541, 187 Ga. 744. 

85. Assessment rolls and tax lists 
generally see infra §§ 864-921. 

86. Perry County v. Selma, etc., R. 
Co., 65 Ala. 391; Breathitt County Ba. 
of Education v. Breathitt County Fis- 
cal Court, 223 S.W. 830, 188 Ky. 674. 
But see Covington v. Carroll, 108 -S. 
W. 295, 32 Ky. L: 1255 (holding that it 
is indispensable to a valid levy of 
taxes that there should be an assess- 
ment of the property on which the 
levy must be based). 

Directory provisions in Dotaud! see 
supra § 687. 

87. Perry County v. Selma, ete., R. 
Co., 65 Ala. 391. 

[a] Thus a failure of the county 
assessor to lay before the court of 
county commissioners a book of as- 
sessments, and to enter all taxable 
property on the assessment rolls, or 
his omission of any taxable property 
from the book or lists, does not in- 
validate the levy, nor relieve omitted 
property from liability. Perry Coun- 
ty v. Selma, etc., R. Co., 65 Ala. 391. 

88. Scott, ete., Mercantile €o. iv. 
eo County, 104 N.W. 528, 14 N.D. 

Defects and a7 hoi gaan in general 
see infra §§ 703, 704. 

39. Philadelphia & Reading Coal 
& Iron Co. vy. Schmidt, 98 A. 964, 254 
Pa.’ 361. 

90. .La.—St. Mary’s Parish Police 
Jury v. Harris, 10 La.Ann. 676. 


Mo.—State ex rel. and to Use of 
Jamison vy. St. Louis-San Francisco 
Ry. Co., 300 S.W. 274, 318 Mo. 285; 
State v. Kansas City, ete., R. Co., 22 
S.W. 611, 116 Mo. 15; State v. Jef- 
ferson County Ct. Clerk, 41 Mo. 583. 

N.H.—Henry v. Sargeant, 13 N.H. 
321, 40 Am.D. 146. 

Pa. —Philadelphia & Reading Coal 
& Iron Co..v. Schmidt, 98 A. 964, 254 
Pa. 351. 

Vt.—Sprague v. Abbott, 2 A. 123, 58 


Mon 331; Collamer v. Drury, 16 Vt. 
Va. —Norfolk, ete., R. Co. v. Smyth 
County, 12 S.B: Soon" 87. Va. 521; 


Prince George County v. Atlantic, ete., 
R. Cow, 12 S.E. 667, 87 Va. 283. 

[a] Fixing the rate of taxation is 
premature, when fixed before the as- 
sessment has been finally’ settled. 
Philadelphia & Reading Coal & Iron 
ee Schmidt, 98 A. 964, 254 Pa. 


(1 Voting tax at adjourned meet- 
ing.—A tax voted on the day of the 
return of the new grand list of a town 
may be assessed according to that 
list, and it does not affect the question 
that the vote was at an adjournment 
of a meeting held sometime before. 
Moss v. Hinds, 29 Vt. 188. 

91. State ex rel. and to Use of 
Jamison v. St. Louis-San Francisco 
Ry. Co., 300 S.W. 274, 318 Mo, 285. 
See New Orleans v. Canal, etc., Co., 
32 La.Ann. 157 (holding that there is 
no constitutional requirement that 
taxes shall be levied upon a roll made 
for the preceding year, although that 
has been the customary mode, and 
that the legislature may base the levy 
upon an assessment made in the same 


year). 
92. Parks v. Soldiers’, etc., Home 
Com’rs, 43 P. 542, 22 Colo. 86; St. 


Mary’s Parish Police SULYAN. Harris, 
10 La.Ann. 676; State ex rel. and to 
Use of Jamison v. St. Louis-San Fran- 
bee Ry. Co., 300 S.W. 274, 318 Mo. 


93. Cantillon v. Dubuque, etc., R. 
Sor 42 N.W. 613, 78 Iowa 48, 5 L.R.A. 
94, 
554. 
Kan.—Geary County v. Missouri, 
ete, R.-Co.;- 61 PB. 693,462 Kane 168: 
Mich. —Longyear v. Aplin (Auditor- 
Gen.) 40 N.W. 738, 72 Mich. 415; 
Fletcher v. Auditor-Gen., 38 N.W. 213, 
70 Mich. 197; Davenport v. Auditor. 
Gen., 38 N.W. 211. 70 Mich. 192. 
Mo.—State v. Kansas City, ete, R. 


Il1l.—Burbank v. People, 90 Ill. 


Co., 22 S.W. 611, 116 Mo, 15. 
Vt.—Spear v. Braintree, 24 Vt. 414. 
[a] Invalid assessment.—After a 

law relating to the assessment of city 

taxes. has been repealed, any tax 
levied upon an assessment made un- 
der such law, and not in accordance 
with the law in force when the as- 
sessment is made, is invalid and can- 
not be collected. Burbank y. People, 

90 Ill. 554. 

[b] Merchant’s goods not included. 
—(1) Where merchandise is not list- 
ed for taxation as other personal 
property, but instead the merchant is 
required to apply for a license to trade 
as such, and he is required to pay an 
ad valorem tax, equal to that which is 
levied on real estate, on the highest 
amount of goods and merchandise 
which he may have in his possession 
at any time between the first Monday 
of March and the first Monday in 
June, and it is the amount furnished 
by his sworn statement that forms 
the basis on which the various state, 
county, school, and municipal taxes 
are levied. State ex rel. Carleton Dry 
Goods Co. v. Alt, 123 S.W. 882, 224 Mo. 
493. (2) But as the merchant’s goods 
and stock in trade do not go on the 
assessor’s books, such property is not 
to be considered in determining the 
amount of taxable property in the 
county. State v. Kansas City, ete., 
R.-Co., 22 S.W. 611, 116 Mo. 15. 

Assessment roll’ in general see in- 
fra §§ 864-921. 

95. State ex rel. and to Use of 
Jamison v. St. Louis-San Francisco 
Ry. Co., 300 S.W. 274, 318 Mo. 285; 
State v. Wabash R. Co., 158 S.Ww. 26, 
251 Mo. 134; State ex rel. Blades v. 
Chicago, B. & 1. R. Co., 158 S.W.. 29, 
251 Mo. 146; State ex rel. Blades v. 
Wabash R. Co., 158 S.W. 26, 251 Mo. 
134; Quemahoning Coal Co. v. Jenner 
Tp., 83 Pa.Super. 577. 

[a] In Kansas, (1) under Gen. St. 
(1901) § 7611 when the valuation of 
taxable property in any county is 
changed by the state board of equali- 
zation, the county commissioners may 
use the valuation so fixed by the state 
board as a basis for making their 
levies for all purposes, but are not 
bound to do so, but may determine the 
rate on the valuation as shown in his 
books. Missouri, K. & T. Ry. Co. v. 
Miami ‘County Com’ ES, lor by & Oo Or 
Kan. 434; Geary County v. Missouri, 
ete., R. Co., 61 P. 693, 62 Kan. 168. (2) 
Accordingly the fact that under Sp. 
Sess. L. (1908) ec 78, lL Mma al ini nin OE Peak Pid Na arc ast es oaks AS pO UN a it un- 
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received the approval of the board.®* A levy can- 
not be based upon a list or roll not made and com- 
pleted until after the levy, although in the same 
year,** unless by virtue of the statute the assess- 
ment, although made after the levy, takes effect as 
of a time prior thereto.°§ 
_ Levy for poriod of years. Where a special tax 
is levied for a given period of years, the tax for 
each year during such period is based upon the 
assessment for each year.°® But it has been held 
that where a legislature, which meets only every 
two years, levies taxes biennially, for a two year 
period, such taxes may be based on assessments 
made immediately preceding and immediately fol- 
lowing the session of the legislature,! and taxes 
based on a subsequent assessment, available only to 
the succeeding legislature, after such period, cannot 
be considered for contractual purposes in estimat- 
ing the revenue for the succeeding biennial period.” 
A levy for omitted taxes in a past year must be 
based upon the assessment for the year in which 
the tax was omitted,? and under a statute which 
permits an assessment to be made for the preced- 
ing year in which it had been omitted, and taxes 
to be collected thereon, such assessment may be used 
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i 

and also for the present year.* 

Repealed and revived tax. A list prepared under 
a resolution to lay a tax which is repealed, cannot 
be used for collection of the tax under a subsequent 
resolution reviving the tax.5 

Annexation of territory. An assessment made by 
the authorities of one political division cannot be 
used as a basis for the levy of the tax rate of an- 
other division after annexation thereto has taken 
place.® 

[§ 694] g. Determination of Rate or Amount’— 
(1) In General. A tax cannot be levied without fix- 
ing the rate,* notwithstanding a constitutional pro- 
vision to the effect that the rate shall not exceed 
a given rate when the taxable property amounts to 
a given sum.® In fixing or determining the rate or 
amount of :taxes to be levied there must be at least 
a substantial compliance with the constitutional or 
statutory requirements in regard thereto,!° such as 
in regard to the board or officer by whom the rate 
or amount is to be fixed or determined?+ and as to 
the time?? and manner or mode of determining and 
fixing such rate or amount,!? and which must be 
determined and fixed with such a degree of preci- 
sion as to leave no uncertainty that cannot be re- 


as the basis for a tax levy for the preceding year 


lawful to levy a county tax which 
would produce a sum in excess of two 
per cent, more than that which would 
have been produced by the levy of the 


maximum rate in 1907, assessors of. 


a county in 1907 used a valuation be- 
fore the same was raised by the state 
board of equalization did not prevent 
them in 1908 from making a levy to 
produce a sum not in excess of two 
per_cent. more than they might have 
raised in 1907 on the increased valua- 
tion of the state board. Atchison, T. 
& S. F. Ry. Co. v. Board of Com’rs of 
2 eer County, 129 P. 1165,,88 Kan. 

51. 

Equalization and correction of as- 
sessment in general see infra § 922 
et seq. 

96. State v. Wabash R. Co., 158 S. 
W. 26, 251 Mo. 134; Quemahoning 
Coal Co. v. Jenner Tp., 83 Pa.Super. 
Ly ar 

[a] As long as valuation returned 
by assessor is open to correction by 
the board of revision, the valuation 
has not been adjusted within the con- 
templation of the statute. Quema- 
honing Coal Co. v. Jenner Tp., 83 Pa. 
Super. 577. 

97. State ex rel. and to Use of 
Jamison v. St. Louis-San Francisco 
Ry. Co., 300 S.W. 274, 318 Mo. 285, 
Hebard v. Ashland County, 12 N.W. 
437, 55 Wis. 145. 

98. Parsons v. Childs, 36 Iowa 108; 
Prince George County v. Atlantic, etc., 
R. Co., 12 S.E. 667, 87 Va. 283. 

99. People v. Sweitzer, 170 N.E. 
728, 339 Ill. 28; State v. Knowles, 41 
So. 439, 117 La. 129. : 

fa] Thus where the quadrennial 
assessment as modified, equalized, or 
changed, is by statute made the basis 
of the levy during a quadrennial 
period or remainder of that period, 
the fact that a reassessment, ordered 
to correct inequalities, is not complet- 
ed in the time limited for making an 
original assessment, does not author- 
ize that the quadrennial assessment 
without change shall be substituted 
as a basis for a levy during such 
period. People v. Sweitzer, 170 N.E. 
‘728, 339 Ill. 28. eeu 
State Highway Commission _v. 

33 S.W.(2d) 318, 236 Ky. 
444, 


2.' State Highway Commission v. 
Coleman, supra 
3. State v. Jefferson County Ct. 
lerk, 41 Mo. 583. 
2 4. Peirce v. Weare, 41 Iowa 378. 
5. Gale v. Mead, 4 Hill (N.Y.) 109 


a Bs 
Coleman, 


[aff 2 Den. 232]. 

6. Covington v. 
295, 32) Ky. 1255. 
_ 7. Extension of amount of tax see 
infra § 899. 

Statement of rate or amount see 
infra § 697. 

8. State v. State Board of Exam- 
iners, 104 P. 1055, 40 Mont. 59. 

9. State v. State Bd. of Examiners, 


Carroll, 108 S.W. 


supra. 
{a] Provision not self-executing. 
—A constitutional provision that 


when the taxable property of the 
state shall amount to a specified sum 
the rate of taxation for state purposes 
shall never thereafter exceed one and 
one half mills on each dollar of valua- 
tion, is not self-executing, in the 
sense that when the taxable property 
reaches the above amount, after the 
levy has been fixed by the legislature 
at two and one half mills, the rate is 
ipso facto reduced to one and one 
half mills, but such reduction be- 
comes operative only upon legislative 
action had at a regular session. State 
v. State Bd. of Examiners, 104 P. 1055, 
40 Mont. 59. 3 

10. El Reno Wholesale Grocery Co. 
vy. Taylor, 209 P. 749, 87 Okl. 140; 
Dent v. Bryce, 16 S.C. 1. 

[a] Validity of duties.—The du- 
ties imposed by statute on the Board 
of Equalization in ascertaining the 
total value of all property. in the state 
and computing the amount appropriat- 
ed to pay expenses of government 
for each fiscal year, with 20 per cent. 
added thereto as an allowance for 
delinquent taxes, and from such sum 
deducting the estimated income from 
all sources other than ad yalorem tax- 
es, and of computing the rate of levy 
necessary to raise the amount re- 
quired for each fiscal year, do not ex- 
eeed the authority granted under a 
constitutional -provision that such 
board must perform such duties as 
may be conferred by law. El Reno 
Wholesale Grocery Co. v. Taylor, 209 
P. 749, 87 Okl. 140. 

ll. People v. Pittsburgh, C., C. & 
St. L. Ry. Co., 147 N.H. 492, 316 Ill. 
410; Dent v. Bryce, 16 S.C. 1; Morton 
v. Comptroller-Gen., 4 S.C. 430. 

[al Body vested with power-to tax 
must ascertain and fix the sum neces- 
sary for its lawful purposes, and its 
action in ordering or directing that 
sum to be raised, constitutes the levy. 
People v. Pittsburgh, C., C. & St. L. 
Ry. Co.,- 147 N.E. 492, 316 Ill...410; 
People v. Chicago & E. I. R. Co., 145 


moved by mere computation.4 


The levy of a cer- 


N.H, 75; 813 'T. 361. 

[b] Action of board.—Where the 
law requires the board of county com- 
missioners to fix the rate of taxation 
for county purposes, and to certify 
the same to the county auditor, a 
notification to the county auditor for 


county purposes, signed by the chair-. 


man of such board is not the best 
proof of the action of the board, and 
does not confer on the auditor author- 
ity to make the levy indicated. Dent 
v. Bryce, 16 S.C. 1. ; 
[c] State Tax Commission.—St. 
(1913) ¢ 134, creating the Nevada Tax 
Commission and defining its power, 
does not empower the commission to 
order county commissioners to reduce 
the rate of taxation after the commis- 
sion has increased the valuation. 
aaete v. Boerlin, 144 P. 738, 38 Nev. 
Exercise of power by local author- 
ities in general see supra §§ 682, 683. 
12. State ex rel. and to Use of 
Jamison v. St. Louis-San Francisco 
Ry. Co., 300 S.W. 274, 318 Mo. 285. 
Time of levy in general see supra 


§ 689. 
13. Williamsport v. Kent, 14 Ind. 
306; Moore v. Foote, 32 Miss. 469; 


State v. Defiance County, 1 OhioS.&C. 
P. 584, 7 OhioN.P. 239, 32 Cinc.L.Bul. 
88; Atchison, T. & S. F. Ry. Co. v. 
Myers, 246 P. 395, 114 Okl. 240. 

[a] Thus where the statute pro- 
vides “The board of trustees [of a 
town] shall, . . . determine the 
amount of general tax for the current 
year, the words ‘determine the 
amount of general tax for the current 
year,’ mean the final determination of 
the board as to the amount, assess- 
ment, and levy of taxes for the cur- 
rent year.” Williamsport v. Kent, 14 
Ind. 306, 309 [quot Kratli v. Larrew, 
3 N.E. 267, 104 Ind. 363, 366]. 

[b] Notice of rate of taxation.—A 
statute requiring notices of the rate 
of taxation to be published in cer- 
tain newspapers is mandatory. State 
v. Defiance County, 1 OhioS.&C.P. 
584, 7 OhioN.P. 239, 32 Cine.L.Bul. 88. 

Notice of levy in general see supra 
§ 692. 

14. Fla.—State v. Southern Land, 
etc., Co., 33 So. 999, 45 Fla. 374. 

Tll.—Chicago, ete., R. Co. v. People, 
80 N.B. 295, 225 Ill. 4638; St. Louis, 
etc., R. Co. v. People, 79 N.E. 664, 
924 Till. 155; Chicago, etc., R. Co. v. 
People, 73 N.E. 747, 214 Ill. 471. 

Ind.—Mustard y. Hoppers, 69 Ind. 
324, 
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tain per cent on the taxable property is a sufficient 
determination of the amount of the tax, where the 
amount which will result therefrom is exactly de- 


terminable by mere caleulation.t® 


As to property in another jurisdiction. 
erty is subject to the jurisdiction of another taxing 
sovereignty, the determination of the amount of the 
tax is a matter for that sovereignty to decide,'® 
and in the absence of inequality or inevitable and 
general disproportion, or oppressiveness or discrim- 
ination, such amount is not open to inquiry in an- 


other jurisdiction.** 


Ky.—Pulaski County v. Watson, 50 
S.W. 861, 106 Ky. 500, 21 Ky.L. 61. 

Mich.—Hubbard v. Winsor, 15 Mich. 
146. 

N.H.—Wyatt v. State Bd. of Equal- 
ization, 70 A. 387, 74 N.H. 552. 

N.D.—Sykes v. Beck, 96 N.W. 844, 
12 N.D. 242. 

S.C.—Dickson v. Burckmyer, 46 S. 
BE. 348, 67 S.C. 526 (dropping frac- 
tions of less than half a mill). 

15. State v. Southern Land, etc., 
Co., 33 So. 999, 45 Fla. 374; Mustard 
v. Hoppess, 69 Ind. 324; Hubbard v. 
Winsor, 15 Mich. 146; Sykes v. Beck, 
96 N.W. 844, 12 N.D. 242; Fisher v. 
Betts, 96 N.W. 132, 12 N.D. 197. 

16. Welch vy. Burrill, 111 N.E. 774, 
223 Mass. 87. 

Taxation of property of nonresi- 
dents in general see supra §§ 200-205. 

17. Welch y. Burrill, 111 N.E. 774, 
223 Mass. 87. 

18. Limitation of rate or amount 
in general sce supra §§ 91, 92. 

19. Colo.—People v. State Bd. of 
Equalization, 37 P. 964, 20 Colo. 220. 

Ga.—Goldsmith y. Central R. Co., 62 
Ga. 509. 

Ill.—Chicago, ete., R. Co. v. People, 
80 N.E. 295, 225 Ill. 463. 

Kan.—Crebbin v. Wever, 80 P. 977, 
W1 Kan. 445. 

- Neb.-—Beadle v. Sanders, 177 N.W. 
789, 104 Neb. 427. 

[a] Construction of statute.—Un- 
der a statute grading the rate per cent 
of taxation according to the assessed 
valuation of the property of the tax- 
ing political division, the reduction 
in rate in each case being for each 
million dollars in excess of a given 
amount, and not for each million and 
fraction thereof, a fixed and determin- 
ed levy applies to the fraction of the 
next higher million of dollars. Atchi- 
son, T. & S. F. Ry. Co. v. Board of 
Comrs. of Marion County, 144 P. 227, 
93 Kan. 300. 

[b] Charter rate.—Where in tax- 
ing a corporation thé rate of taxation 
fixed in its charter exceeds the ad 
valorem rate, then only the general 
rate ad valorem should be levied. 
Goldsmith vy. Central R. Co., 62 Ga. 
509. 

[ce] In New York under Tax L. 
§ 182, corporate franchise taxes may 
be assessed at the rate of one fourth 
of a mill for each per cent. of a stock 
dividend on the original capital stock, 
and at three fourths of a mill on 
stock issued as a dividend, no dividend 
thereon being declared. People ex 
rel. Empire State Dairy Co. v. Soh- 
mer, 112 N.E. 755, 218 N.Y. 199, L.R. 
A.1917A 48 [aff 149 N.Y.S. 1103, 164 
App.Div. 918]. 

Constitutional limitation of rate or 
penny in general see supra §§ 91, 


92. 

20. Colo.—People v. State Bd. of 
Equalization, 37 P. 964, 20 Colo. 220. 

La.—New Orleans y. Burthe, 26 La. 
Ann. 497. 

Miss.—McCready v. 58 
Miss. 877. 

N.M.—In re Atchison, T. & S. F. Ry. 
€Co., 165-P; 215, 22° NM. 4938: 

N.Y.—Director-General of Railroads 
v. State Board of Taxes and Assess- 


ment, 107 A. 597, 93 N.J.Law 294. 
[a] Pro rata reduction.—A reduc- 


Lansdale, 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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If prop- 


tion of the tax levy for general rev- 
enue for city purposes is within the 
discretion of the board of equaliza- 
tion, and where the total state tax 
levied exceeds the constitutional lim- 
it, reduction in different levies must 
be made pro rata, if no preference is 
given in the statute authorizing them. 
People v. State Bd. of Equalization, 
37 P. 964, 20 Colo. 220. 

{b] Im Illinois (1) Under L. (1909) 
p 323, amending Act May 9, 1901 (L. 
[1901] p 272) § 2, as to levy and ex- 
tension of taxes, as amended by Act 
March 29, 1905 (L. [1905] p 365), re- 
quiring the county clerk to ascertain 
the rates per cent required to be ex- 
tended on the assessed valuation of 
the taxable property in the respective 
towns, townships, districts, incorpo- 
rated cities, and villages in his coun- 
ty to produce the several amounts 
certified for extension by the taxing 
authorities in the county; provided 
that if the aggregate of all the taxes 
(exclusive of certain enumerated tax- 
es), certified to be extended against 
property in any taxing district, ex- 
ceed three per cent of the taxable 
property in such district, the county 
clerk shall reduce the rate of the tax 
levy of such district in the same pro- 
portion in which it would be necessa- 
ry to reduce the highest aggregate per 
cent of all the tax levies (exclusive 
of said enumerated taxes), certified 
for extension on any of the taxable 
property in said district, to bring the 
same down to three per cent of the 
assessed value of the taxable proper- 
ty on which said taxes are required 
by law to be extended—the clerk is 
to take the district having the high- 
est aggregate levies (exclusive of said 
enumerated taxes, which are not to 
be reduced), certified for extension 
on any taxable property in said dis- 
trict, and bring it down to three pei 
cent of the taxable property of thw 
district on which said taxes are re- 
quired to be extended; and the coun- 
ty rate thus established is to be ap- 
plied in reduction of said aggregate 
levy in each of the other taxing dis- 
tricts. People v. Chicago & A. R. Co., 
93 N.E. 430, 248 Ill. 87. (2) In ascer- 
taining the highest aggregate per cent 
of all the tax levies, it would be im- 
proper to select the district having 
the highest aggregate per cent, in- 
cluding the taxes which are not to 
be reduced and which by the act are 
to be excluded, instead of selecting 
the distriet having the highest ag- 
gregate of rates, exclusive of the 
rates mentioned in the act as not sub- 
ject to reduction. People v. Illinois 
Cent. R. Co., 94 N.E. 100, 249 Ill. 142. 
(3) Taxes for the payment of bond- 
ed indebtedness come within the pur- 
view of such provision for the reduc- 
tion of taxes. People v. Chicago & W. 
rR. Co.,, 100: INsBi 235)" 256 ih sss: 
(4) But the clerk should exclude town 
taxes of an incorporated town before 
figuring the reduction of the rate re- 
ferred to, and he cannot reduce such 
town taxes, for the words “incorpo~ 
rated villages,’ as used in the act, 
include incorporated towns, and the 
words “town” and “township” as used 
in the act are synonymous. Town of 
Cicero v. Haas, 91 N.E. 574, 244 Tl. 


the prescribed limitation; 
that it is the imperative duty of the levying board 
to make such reduction;?! and that where the ex- 
cess is only ag to certain items a proportionate re- 
duction may bé made.?? 


a 
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[§ 695] (2) Limitation and Excess in General.** 
The rate per cent or amount of the tax must not 
be in-excess of the cdnstitutional or statutory lim- 
itations, applicable thereto.'® : 
some statutes, however, an amount or rate which 
is originally excessive may be subsequently reduced 
by the proper authorities so as to bring it within 


As authorized by 


+20 


and it has been held 


But in determining wheth- 


551. (5) Hard or rock road taxes are 
properly excluded under such statute 
in determining the correctness of a 
county clerk’s reduction of the taxes 
of a town. People v. Cairo, V. & C. 
Ry. Co., 93 N.E. 405, 247 Ill. 360. (6) 
“Road and bridge taxes’ within 
Hurd’s Rev. St. (1911) ¢ 120 § 343b, 
relating to reduction of rate of tax 
levy, where the aggregate of taxes 
in any taxing district exceeds three 
per cent of the assessed valuation 
thereof (‘‘road and bridge taxes’’not to 
be considered in determining any ex- 
cess), refers only to taxes authorized 
to be levied under the express desig- 
nation of “road and bridge taxes,” and 
not to items in a “city tax’’ for streets, 
etc., or in a “county tax,” for road and 
bridge purposes. People v. Illinois 
Cent. R. Co.; 100 N.E. 212, 256 111. 332: 
(7) Where a town includes a city and 
school district which overlap in part, 
and in such part the tax levy exceeds 
the maximum rate, and under the 
amended revenue law, providing that 
certain taxes are to be extended at 
full rate and others not to be reduced 
below a certain “minimum per cent, 
the town tax rate is the only one sub- 
ject to reduction, the reduction must 
apply to the entire town, and not 
merely to the part where the excess. 
exists, as a “taxing district,’ within 
the meaning of the law, is the munic- 
ipality which levies the tax that is 
to be scaled, since the opposite con- 
struction would render the statute vi- 
olative of Const. art 9 § 9, requiring 
that all municipal taxes shall be uni- 
form in respect to persons and prop- 
erty within the jurisdiction of the 
body imposing the same. People ex 
rel. Ehrhardt v. Chicago & A. R. Co., 
93 N.H. 298, 247 Ill. 458. 

21. State vy. Hanna, 149 N.W. 573, 
28 N.D. 583. 

[a] Tustrations.—(1) Where the 
evidence shows that the appropria- 
tions made greatly exceeded the rev- 
enue which could be raised by a levy 
within the prescribed limit, it was 
the imperative duty of the state 
board of equalization in levying state 
taxes to deduct from certain appro- 
priations a-sum sufficient to bring the 
total amount within the, maximum 
constitutional limit. State v. Hanna, 
149 N.W. 5738, 28 N.D. 5838. (2) In 
making such deductions the board 
should provide in full only for those 
appropriations covering the expenses 
of maintaining the three branches of 
the state government, penal institu- 
tions, and institutions for insane and 
feeble-minded, and all other appro- 
priations should be sufficiently re- 
duced on a pro rata basis. State v. 
Hanna, supra. 

{[b] En Oklahoma under the gross 
production tax law, if the board of 
equalization finds that taxes imposed 
are greater or less than the general 
ad valorem tax, it becomes its duty 
to raise or lower the rate, in order 
to make the taxes imposed conform to 
an ad valorem basis. Exchange Oil 
Co. v. State, 193 P. 999, 80 Okl. 52. 

22. People v. Chicago & A. R. Co., 
154 N.E.«893, 324 Ill. 179. : 

[a] Objection to certain items of 
the tax that the tax levy board esti- 
mated a rate which allowed too much 


a 
ee 
¥ 
sy 
‘se 
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er a particular tax levy is excessive, a tax for a 
purpose not within the prescribed limitation cannot 
be considered.2 
_ What rate controls. The rate of taxation author- 
ized at the time the levy is made controls as to its 
validity?* and not the rate permitted at the time 
the taxes are extended.?* In the absence of any- 
thing in the statute to the contrary, a statutory lim- 
itation of the rate or amount of taxation is prospec- 
tive only, and not retroactive, in its operation.?° 

[§ 696] (3) Exercise of Discretion; as Controlled 
by Necessities.** Subject to the restriction that the 
constitutional or statutory requirements be com- 
plied with in regard to the manner or mode of de- 
termining and fixing the amount or rate,?% and as 
to the lmitation of such amount or rate,?® the 
amount levied should be commensurate with public 
needs,*° and such a rate of taxation should be fixed 
as will produce the amounts required to be raised ;1 
and is illegal as to any excess over the amount nec- 
essary to produce the funds required to be raised.?? 
Within these limitations the levying board, provid- 
ed it uses sound business judgment, may exercise 
a reasonable discretion in determining what amount 
or rate of taxes shall be raised for any general or 
particular purposes;** and in determining such 
amount it should consider and deduct funds on hand 
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which are available and applicable to the purpose 
or purposes for which the tax is being levied.*4 
But the mere fact that there is a considerable bal- 
ance in its treasury does not, of itself, invalidate, 
to the extent of that sum, a levy for particular. pur- 
poses where it cannot be presumed that such bal- 
ance is available for such purposes,**® and the mere 
fact that in estimating, in advance, the amount that 
may be necessary*for any purpose a larger amount 
is levied than is actually required does not invalidate 
the whole levy,*® unless the amount levied is so 
grossly excessive as to show a fraudulent purpose 
in making the levy;?7 and whether the levy is so 
grossly excessive as to constitute a fraud in law on 
the taxpayers is to be determined not from the fact 
that it subsequently develops that a larger amount 
was levied than was actually required, but from the 
facets existing at the time the levy was made.?8 
Allowance for loss, cost of collection, and con- 
tingencies. For the purpose of insuring that the 
amount actually needed for the purpose to which 
it is to be applied will be raised and in the treas- 
ury, the levying authorities, in fixing the rate of 
taxation, may allow a reasonable rate for loss and 
cost of collection, that is, for uncollected taxes and 
commissions of the taxing collector,®® for delinquen- 


for loss and cost of collection cannot 
be defeated on the ground that a sin- 
gle rate was certified to various 
counties, as the excess can be esti- 
mated for the tax items objected to 
and the reduction can be applied to 
said items in the proportion which the 
excess in each item bears to the total 
excess. People v. Chicago & A. R. 
Go:, 154 N.E. 893, 324 Til. 179. 

23. People v. Illinois Cent. R. Co., 
100 N.E. 212, 256 Ill. 332. 

24. People v. Wabash Ry. Co., 176 
N.E. 767, 344 Ill. 606; People v. Chi- 
cago, ete., R. Co., 172 N.E. 13, 340 
Ill. 102; People v. Cook, 168 N.E. 275, 
336 11). 330; People v. New York, C. 
& St: L. R. Co., 147 N-B. 494, 316 Ill. 
452: People v. Pittsburgh, C., C. & 
sCo:, 91 47o NN: 492, 7316 111. 


25. People v. Wabash Ry. Co., 176 
N.E. 767, 344 Ill. 606; People v. Chi- 
eago, etc., R. Co., 172 N.E. 13, 340 Tl. 
102; People v. New York, C. & St. L. 
R. Co., 147 N.E. 494, 316 Ill. 452. 

Extending amount or tax in general 
see infra § 899. 

26. People v. New York, ete., R. 
Co., 147 N.E. 494, 316 Ill. 452; Wil- 
liamsburg v. Williamsburg First Nat. 


Bank, 277 S.W. 977, 211 Ky. 606; 
Adair v. Miller, 190 N.W. 865, 109 
Neb. 295; State v. Spiegel, 109 N.E. 


523, 91 OhioSt. 13. ai) 

[a] Thus a statute providing that 
intangibles as therein defined should 
be separately listed and should be tax- 
ed at 25 per cent of the mill rate 
levied on tangible property, is pro- 
spective only in its operation, and 
does not apply to notes and_ bonds 
which were listed for taxation on 
April 1, before the enactment had 
gone into effect. Adair y. Miller, 190 
N.W. 865, 109 Neb. 295. 

[b] Statutory amendment author- 
izing the levy of higher maximum 
rate of taxation is not retrospective, 
in the absence of express words to 
such effect, and does not apply to 
levy already complete. People v. 
Pittsburgh, C., Cc. & St. L. Ry. Co., 
147 N.E. 492, 316 Ill. 410. 

[ce] Amendment of statute held 
to relate back to passage of original 
act as to limit on levies for interest 
and sinking fund purposes see State 
v. Spiegel, 109 N.E. 523, 91 OhioSt. 
13 


27. Rate or amount as controlled 


see supra § 681. 

28. See supra § 694. 

29. See supra § 695. 

30. Plutus Min. Co. v. Orme, 289 
P. 132, 76 Utah 286. 

Rate or amount as controlled by 
necessities in general see supra § 681. 

31. People v. Chicago & A. R. Co., 
154 N.E. 893, 324 Ill. 179; Chicago, 
ete., R. Co. vy. Baldridge, 52 N.E. 263, 
5 iy AS NR 

32. Howcott v. Smart, 58 So. 515, 
130 La. 699; Grubb v. Smiley, 285 P. 
38, 142 Okl. 19; Ryan v. Brass Fur- 
niture Co., 241 P. 786, 113 Okl. 86; 
St. Louis & S. F. Ry. Co. v. Haworth, 
149 sPL A086 48 Oklin1 32) Sts douis 
& S. F. Ry. Co. v. Amend, 145 P. 1117, 
44 Okl. 602; St. Louis & S. F. Ry. Co. 
v. Lindsey, 140 P. 1153, 42 Okl. 198; 
St. Louis & S. F. Ry. Co. v. Tate, 130 
Pa 9415.35 Ok). 563; St. Louis: & Si xE% 
Ry. Co. v. Thompson, 128 P. 685, 35 
Okt. 138; Mallery v. Griffin, 177 N.W. 
818, 43 S.D. 71. 

[a] Thus, where the statute de- 
clares taxes shall be based upon an 
itemized statement of the county ex- 
penses, etc., and no greater levy of 
county tax shall be made than will 
be equal to the amount of such ex- 
penses with an excess of five per cent, 
it is mandatory, and a levy in excess 
of the estimate of the county expens- 
es and five per cent additional, made 
by the commissioners, is invalid, and 
a tax deed based on such levy cannot 
be sustained. Mallery vy. Griffin, 177 
N.W. 818, 43 S.D. 71. 

Certificate as to rate or amount in 
general see supra § 688. 

33. People v. Wabash Ry. Co., 129 
N.E. 826, 296 Ill. 527; People v. Atchi- 
Son, Te S&S. 5h. Ry. Co: 103 NE: 606, 
261 Il]. 156; People v. Atchison, T. & 
S. ch GRY. Co.) 103. NH 6945260 017 
33 


oO. 

34. People v. Chicago & A. R. Co., 
154 N.E. 898, 324 Ill. 179; In re Chi- 
cago (R: i & P: Ry. *Co.’s’ Protest 
Against Illegal and Excessive Tax 
Levies, 286 P. 316, 142 Okl. 242. 

[a] Thus, it is the duty of the 
levying board, in estimating the 
amount which the state may expect 
from sources other than the levy 
about to be made, to add the unex- 
pended cash balance on hand over 
and above all outstanding obligations 
to the amount estimated to be collect- 
ed from sources other than the levy 


by necessities or purposes in general} for the ensuing year, and subtract 


their sum from the total estimated 
expenses, and then estimate the rate 
of levy to be made upon the balance. 
El Reno Wholesale Grocery Co. v. 
Taylor, 209 P. 749, 87 Okl. 140. 

[b] Unpaid warrants.—-Under a 
Statute requiring the deduction of the 
amount of any surplus balance of rev- 
enue or levy on hand from the pre- 
vious fiscal year or years, surplus bal- 
ance of revenue for the fiscal year 
1924 must be deducted in determining . 
the rate of levy for the fiscal year 
1928, notwithstanding unpaid.» war- 
rants for fiscal years 1925 and 1926 
to which such surplus is not applica- 
ble. .In' ‘re Chicago,,,R. Lo & Po Ry; 
Co.’s Protest Against Illegal and Ex- 
cesSive Tax Levies, 286 P. 316, 142 
Okl. 242. 

35. People v. Atchison, T. & S. F. 
Eva: (COs, UO SimINaEee | OusOs mato bene or 
People v. Atchison, T. & S. F. Ry. Co., 
103 N.E. 614, 261 Ill. 33. 

36. People v. Chicago & A. Ry Co., 
124 N.E. 658, 289 Ill. 282; People v. 
N. J. Sandberg Co., 115 N.E. 741, 277 
Ill. 567; People v. Chicago, etc., R. 
Co., 100 N.E 502, 257 Ill. 208. 

37. People v. Chicago & A. Ry. Co., 
124 N.E. 658, 289 Ill. 282; People v. 
N. J. Sandberg Co., 115 N.E. 741, 277 
Ill. 567; People v. Chicago, ete., R. 
Co., 100: N.B. 502, 257 Ti: 208: 

88. State ex rel. and to Use of 
Johnson y. St. Louis & S. F. R. Co., 10 
S.W.(2d) 918, 321 Mo. 35. 

39. Vornberg y. Dunn, 84 S.E. 370, 
143 Ga. 111; People v. Chicago & A. 
R. Co., 154 N.E. 893, 324 Ill. 179; Peo- 
ple v. Chicago & N. W. Ry. Co., 152 N. 
B. b7d, 322) Lil 150%, ‘People. v._ IN.) Js 
Sandberg Co., 118 N.E. 469, 282 I11. 
245; Baltimore, etc., R. Co. v. People, 
66 N.E. 148, 200 Ill. 541; Chicago, ete., 
R. Co. v. Baldridge, 52 N.BE. 263, 177 
Til. 229s) -AtChison, —. 2dosSsa tae Ven On 
v. Myers, 246 P. 395, 114 Okl. 240. 

[a] Respective boards must ascer- 
tain the total amount of revenue to 
be raised with the authorized percent- 
age for delinquent taxes added there- 
to, and from such amount the surplus 
balance and estimated probable in- 
come from other sources deducted and 
the rate of levy computed upon the 
remainder. Hines y. Dalton, 217 P. 
168, 90 OKI. 239. 

[b] Statutory addition.—A statute 
authorizing the addition of a certain 
per cent to the amount estimated to 
be raised for delinquent taxes is ap- 
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cies to the state,t° or to meet unforeseen contin- 
gencies.4t In making such allowance, sound busi- 
ness judgment should be exercised in estimating the 
amount necessary to be raised for such loss and 
costs of collection,*? and this amount must be small 
in proportion to the entire tax,** and cannot be 
added to so as to extend the rate beyond the limit 
fixed by statute,‘* or in excess of that necessary to 
produce the several amounts authorized to be raised 
and expended;*® and where it is clearly shown 
that the board has abused its diseretion and levied 
a greater rate than necessary for such loss and cost, 
the rate will be held invalid to the extent shown to be 
unnecessary.4® The loss and cost item is to be in- 
cluded in the minimum rate and is subject to re- 
duction.** 

[§ 697] h. Statement of Rate or Amount of 
Lovy.*® A levy is invalid where it fails to state 
distinctly, in the manner required by statute, the 
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amount or rate of the tax;*® if it is required to be 


stated by rate or percentage, a statement by amount 


is invalid;®% and on the other hand, if a statement 
by amount is required, a statement by rate or per- 
centage is invalid,®! unless the amount which will 
result therefrom is exactly determinable by mere 
ealculation.°2 A substantial compliance, however, 
with such requirement is sufficient, and it is enough 
if reasonable certainty and particularity is used in 
stating the rate or amount of the levy.°* 

[§ 698] i. Statement of Purpose of Tax.°* It 
must appear from the levy proceedings that the 
tax is being levied for a purpose which the statute 
permits;°° and ordinarily a statutory provision re- 
quiring the purpose for which the tax is being lev- 
ied to be distinctly specified is regarded as manda- 
tory,°® and the levy is invalid unless such a state- 
ment of purpose is made,°? except where the stat- 


plicable only when the levy is neces- 
sary to be made, and not when there 
are sufficient funds on hand to pay 
the expenses of state government 
without making a levy at all. El Re- 
no Wholesale Grocery Co. vy. Taylor, 
209 P. 749, 87 Okl. 140. 
{e] In California a statutory pro- 
_ vision, which authorizes the state 
board of equalization, in fixing the 
rate of taxation, to allow for delin- 
quency in the collection of taxes, has 
been held unconstitutional as a del- 
egation of legislative power. Harper 
v. Rowe, 53 Cal. 233; Wills v. Austin, 
53 Cal. 152; Houghton vy. Austin, 47 
Cal. 646. 

40. Crebbin v. Wever, 80 P. 977, 
71 Kan. 445. 

[a] Thus, placing on the tax rolls, 
in any year, of a sum of money to be 
raised for state purposes in addition 
to the regular levy for state purposes 
“will not be construed to make the levy 
excessive when such sum is insuffi- 
cient to meet the amount in which the 
county is already delinquent to the 
state; the delinquencies are continu- 
ing obligations of the county to the 
state, and while they exist no levy for 
state purposes can be excessive that 
is not large enough to include them. 
ae v. Wever, 80 P. 977, 71 Kan. 

41. People v. Chicago, B. & Q. R. 
Co., 188 N.E. 135, 306 Ill. 529; People 
v. Chicago, B. & Q. R. Co., 97 N.E, 245, 
253 Ill. 100. 

As to municipal taxes see Munici- 
pal Corporations § 4305. 

42. People v. Chicago & A. R. Co., 
154 N.E. 893, 324 Ill. 179; People v. 
Wabash R. Co., 129 N.E. 826, 296 Iil. 
527. 

[a] Matters to be considered.—(1) 
In making such estimate for loss and 
cost of collection the levying author- 
ity should take into consideration the 
past history of the state in the mat- 
ter of loss and deductions which have 
occurred in the collection of the reve- 
nue, and in the light of that experi- 
ence exercise its best judgment as to 
the necessary rate. People vy. Chica- 
go & A. R. Co., 154 N.E. 893, 324 Il. 
179. (2) “Real estate forfeited,” 
“judgments refused,’ and cases 
“pending and appealed” are not prop- 
er items to be considered, but “real 
estate error’ and “town collector’s 
fees” are proper items, as is also 
“personal property delinquent,” pro- 
vided legal means have been exhaust- 
ed in attempting to collect. People 
v. Chicago & N. W. Ry. Co., 152 N.E. 
575, 822 Til. 150. 

[b] Delinquent personal property 
tax is in process of collection, where 
no attempt has been made to collect 
it, and is a proper item of loss only 
when legal means of collection have 
been exhausted or there is little prob- 


—w 


ability of collection. People v. Chi- 


cago & N. W. Ry. Co., 152 N.E. 575, 
822), 111.1150. 
43. People v. Chicago & A. R. Co., 


154 N.E. 893, 324 Ill..179; People v. 
Chicago & N. W. Ry. Co., 152 N.E. 575, 
322 Ill. 150; People v. Chicago, B. & 
Q. RY Co., 97 N:E. 245, 258° Til) 100% 

[a] There is no inflexible rule as 
to what percentage may be added, but 
it shou!d be small in proportion to the 
tax, and whatever is necessary to cov- 
er all proper items of loss and cost 
of collection may be levied. People 
v. Chicago & N. W. Ry. Co., 152 N.E. 
575, 322 Ill. 150. 

[b] Levy held not excessive.—A 
levy of eight thousand dollars for a 
miscellaneous claim fund to meet the 
expense of unforeseen contingencies 
which cannot be classified as a part 
of a total levy of more than three 
hundred thousand dollars is not ex- 
cessive. People v. Chicago, B. & Q 
R. Co., 138 N.E. 135, 306 Ill. 529. 

44. People v. N. J. Sandberg Co., 
118 N.E. 469, 282 Tll. 245. 

45. People vy. Chicago & A. R. Co., 
154 N.E. 893, 324 Ill. 179. But see 
Edwards v. People, 88 Ill. 340 (ho!ld- 
ing that._a statute requiring the audi- 
tor annually to “compute and certify 
to the county clerks such separate 
rates per cent as will produce the net 
amounts -of state taxes authorized to 
be levied” does not import that the 
tax is void if producing a larger 
amount, where the constitution does 
not require the legislature to fix the 
rate per cent). 

46. People v. Chicago & A.‘R. Co., 
154 N.E. 898, 324 Ill. 179; People v. 
Chicago & N. W. Ry. Co., 152 N.E. 
Dios Seoe lila. Lo. 

[a] Levy for loss of uncollected 
personal property taxes is an arbitra- 
ry exercise of taxing power amount- 
ing to an abuse of discretion, where 
the evidence shows dereliction of duty 
by collectors, and there is no evi- 
dence of the proportion uncollectable. 
People v. Chicago & N. W. Ry. Co., 
152 N.E. 575, 322 Ill. 150. 

47. People v. N. J. Sandberg Co., 
118 N.E. 469, 282 Ill. 245. 

Reduction of amount or rate in gen- 
eral see supra § 695. 

48. Cross references: 
Determination of rate or amount see 

supra § 694. 


Extension of amount of tax see infra: 


§ 899. 

Specification of items and amounts 
see infra § 699. 

Statement of rate or amount of local 
taxes in general see Counties § 350; 
Municipal Corporations § 4383; 
Peete and Schools Districts § 
49. Shultz v. Carroll, 248 S.W. 261, 

157 Ark. 208; Dever v. Cornwell, 86 

N.W. 227, 10 N.D. 123; Smith v. Board 


of Sup’rs of Washington County, 
(Va.) 154 S.E. 479, 482 [quot Cyc]. 
And see cases infra notes 50-53. 

{a] Ilustration.—An entry of a 
school tax levy in the records of the 
levying court having a column for 
“Amt, of Taxes Voted,” under which 
appeared the number “7,” and a col- 
umn “For What Purpose,’ under 
which appeared “5 gen. 2 hlidg.,” there 
being nothing to show whether these 
numbers referred to dollars, cents, or 
mills, is defective because it does not 
clearly appear what proportional part 
of a dollar is meant. Shultz v. Car- 
roll, 248 S.W. 261, 157 Ark. 208. 

50. See infra § 699. 


51. See infra § 699. 

52. See supra § 694. 

53. Cal.—Lake County v. Sulphur 
Bank Quicksilver Min. Co., 4 P. 876, 
66. Cal Lt. 


Ill.—Peoria, ete., R. Co. v. People, 
55 N.E, 714, 183 Ill. 19. 

S.D.—Henderson v. Hughes Coun- 
ty, 838 N.W. 682, 18 S.D. 576. 

Va.—Smith: v. Board of Sup’rs of 
Washington County, 154 S.H. 479, 482 
[quot Cyc]. 

W.Va.—Sutherland v. Randolph 
County Ct., 57 S.H. 274, 62 W.Va. 1. 

[a] Figures and decimal points. 
—An order for a tax levy, which 
uses figures and decimal points in 
such a way as clearly to indicate what 
is meant, is not void because of the 
omission of the word “cents.” Lake 
County v. Sulphur Bank Quicksilver 
Min. Co., 4 P. 876, 66 Cal. 17. ; 

Certainty in fixing amount or rate 
see supra § 694. 

54. Cross references: 
Constitutionality of tax statute as to 

statement of object see supra § 26. 
Specification of items and amounts’ 

thereof see infra § 699. 

Statement of purpose of levy of lo- 
cal tax in general see Counties § 
850; Municipal Corporations §§ 4381, 
4382; Schoois and School Districts 
§ 806; Towns [388 Cyc 653]. 

55. Shaw v. Lockett, 60 P. 363, 14 
Colo.App. 413. 

56. Commonwealth Vv. United 
States Fidelity, etc., Co., 89 S.W. 251, 
121 Ky. 409, 28 Ky.L. 362; Burke v, 
Leggett, 79 So. 843, 118 Miss. 660. 

_ Mandatory and directory provisions 

in general see supra § 687. . 

57. Ga.—Garrison v. Perkins, 74 
S.E. 541, 187 Ga. 744. 

Ill.—People v. Wisconsin Central R. 
Co,,.-76 N.S. $80; 219) Tr 9 4% 

Ky.—Commonwealth vy. Chesapeake, 
O. & S. R. Co., 133 S.W. 559, 141 Ky. 
633; Chesapeake, etc., R. Co. v. Com., 
108 S.W. 248, 32 Ky.L. 1119 [mod reh 
111 S.W. 334, 129 Ky. 318, 33 Ky.L: 
882]; Com. v. U. S. Fidelity, etc., Co., 
89 S.W. 251, 121 Ky. 409, 28 Ky.L. 
362; Wathen v. Young, 44 S.W. 115, 
103 Ky. 36, 19 Ky.L. 1678. 


For later cases, developments and changes in the law see Annotations, same’ title and section number, 
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ute itself specifies such purpose,5® or where such 
: A substantial com- 
pliance, however, with such requirements is suffi- 
cient, and it is enough if reasonable certainty and - 
particularity is used in setting forth the purpose 
of the tax,°° and mere inaccuracies or informalities 
in stating such purpose do not affect its validity.®4 
[§ 699] j. Specification of Items and Amount 
Thereof.°? Where the statute provides or designates 
separately the different purposes for which taxes 
may be levied, particularly where it requires an 
itemized statement thereof, such requirement is re- 
garded as mandatory,** and the resolution or order 
of levy must state specifically, and with. certainty, 
the several purposes for which the levy is made and 
the rate or amount levied for each purpose.** Un- 
der such a statutory requirement, a levy is invalid 


defect is cured by statute.®® 


Miss.—Burke v. Leggett, 79 So. 843, 
118 Miss. 660. 

Tenn.—Southern R. Co. v. Hamblen 
County, 92 S.W. 238, 115 Tenn. 526. 

Va.—Smith_ v. Board of Sup’rs of 
Washington County, 154 S.E. 479, 482 
[quot Cyc]. 

[a] Statements held sufficient.— 
(1) “To defray current expenses, such 
as salaries.” Hillman Land & Iron 
Co. v. Commonwealth, 146 S.W. 776, 
148 Ky. 331. (2) “For purpose of pay- 
ing the debts and interest of said dis- 
trict maturing in the year 1911,” 
“debts,” as modified by ‘“‘maturing in 
the year 1911,” being used in the sense 
of current expenses incurred during 
the year in maintaining the court- 
house. Streine v. Com’rs of Campbell 
Courthouse Dist., 149 S.W. 928, 149 
Ky. 641. 

[b] Statement held insufficient.— 
Under a statute providing that the or- 
der making a levy of a special tax for 
the erection, remodeling, enlarging, 
or repairing of a courthouse shall des- 
ignate the objects for which made, the 
designation as ‘Courthouse Special” 
is insufficient. Burke v. Leggett, 79 
So. 843, 118 Miss. 660. 

58. Coulson vy. Harris, 43 Miss. 728; 
Smith vy. Board of Sup’rs of Washing- 
ton County, (Va.) 154 S.E. 479, 482 
{quot Cyc]. 

[a] It would be more satisfactory, 
even in such a case, for the order as- 
sessing the tax to specify the pur- 
poses for which it is imposed, but as 
the taxpayers can readily ascertain 
the legality or illegality of the tax by 
comparing the order of assessment 
with the law, the failure to specify 
the purposes of the tax does not vi- 
tiate the order. Coulson v. Harris, 
43 Miss. 728. 

59. Bowyer v. People, 77 N.E. 91, 
220 Til. 93. 

[a] Validity of statute.—A statute 
curing tax levies which were origi- 
mally defective in omitting to state 
the particular purposes for which the 
tax was levied interferes with no 
vested rights of taxpayers and ren- 
ders the taxes in question legal and 
valid. Bowyer v. People, 77 N.E. 91, 
220 Ill. 93; People v. Wisconsin Cen- 
tral R, Co., 76 N.E. 80, 219 Tl. 94. | 

60. Ga.--Habersham County Road, 
etc., Com’rs v. Porter Mfg. Co. 480282 
E. 547, 103 Ga. 6138. 

Ill.—Peoria, etc., R. Co. v. People, 
55 N.E. 714, 183 Tl. 19. 

lowa.—Casady v. Lowry, 
528 y._-Cahill v. Perrine, 49 S.W. 344, 
50 S.W. 19, 105 Ky. 531, 20 Ky.L. 1454, 

656. 
; Mich.—Harding y. Bader, 42 N.W. 
942, 75 Mich. 316. 

Neb.—Burlington, etce., R. Co. v. 
Cass County, 19 N.W. 700, 16 Neb. 
36. 

: Tex.—Cresswell Ranch, ete., Co. v. 
Roberts County, (Civ.App.) 27 S.W. 
737. ‘ 

Va.—Smith v. Board of Sup’rs of 

Washington County, 154 S.H. 479, 482 
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[quot Cyc]. 

[a] Levy “to pay all other lawful 
charges against the county” is not so 
indefinite that its collection should 
be enjoined. Habersham County 
Road, etc., Com’rs v. Porter Mfg. Co., 
30 S.E. 547, 103 Ga. 613. 

61. Wright v. Leavenworth Bd. of 
Edueation, 188 P. 439, 106 Kan. 469; 
Burlington, ete., R. Co. v. Lancaster 
County, 11 N.W. 332, 12 Neb. 324. 

_ Effect of irregularities or informal- 
eee in levy in general see supra § 
de 
62. As to municipal taxes see Mu- 
nicipal Corporations § 4382. 

63. Wabash R. Co. v. People, 72 
N.E. 1127, 213 Ill. 522; Chicago, etc., 
R. Co. v. People, 72 N.E. 1118, 213 Ill. 
497; Chicago, etc., R. Co. v. People, 
72 N.H. 1105, 213 Ill. 458. And see 
eases infra note 64. 

Mandatory provisions in general see 
supra § 687. 

64. Ga.—Garrison y. Perkins, 74 S. 
EK. 541, 137 Ga. 744; Sullivan v. Yow, 
54 S.H. 173, 125 Ga. 326. 

Ill.— People vy. Cleveland, C., C. & 
St. ab.) Ry=Co.5£110°N-B 779; 270211: 
633; People v. Bowman, 97 N.E. 304, 
253 Ill. 234; Chicago, etc., R. Co. v. 
People, 72 N.E. 1105, 2138 Ill. 458; 
Cleveland, C., C. & St. Louis Ry. Co. v. 
People, 69 N.E. 89, 205 Ill. 582; Buck 
v. People, 78 Ill. 560. 

Ky.—Louisville, ete., R. Co. v. Com- 
monwealth, 12 S.W. 1064, 89 Ky. 531, 
11 Ky.L. 734. 

a ee v. Padden, 44 N.J.Law 

N.D.—Shuttuck vy. Smith, 69 N.W. 
5, 6 N.D. 56. 

[a] Reason for requirement.— 
“This requirement gives the tax-pay- 
er an opportunity to know for what 
purpose taxes are being levied and 
col ected, and gives him an oppor- 
tunity, if necessary, to prevent un- 
just levy and assessment.” Chicago, 
ete., R. Co. v. Peopls, 72 N.E. 1105, 
213 Ill. 458, 467. To same effect Peo- 
ple v. Chicago, B. & Q. R. Co., 107 N. 
HB. 222, 266 I11.. 196. 

[b] “No fixed rule can be laid 
down as to just how many separate 
subdivisions or heads a given tax levy 
should be divided into. Hach case 
must, in some measure, be decided in 
accordance with its special facts.” 
People vy. Chicago, B. & Q. R. Co., 107 
N.E. 222, 266 Ill. 196, 197. 

[ec] Levy held sufficient.—A levy 
of a tax for purposes specifically enu- 
merated in the language of the consti- 
tutional provision, stating the per 
ecentum of the general state tax for 
each purpose and the amount yielded 
under each item, aS calculated upon 
the general tax return, is a sufficient 
compliance with such a requirement. 
Richter v. Bacon, 89 S.E. 367, 145 Ga. 
40 


8. 

[d] Levies held invalid.—(1) A 
levy for “fuel, light, water, telephone, 
insurance, street improvements” is 
for several purposes and in violation 
of the statute. People v. Chicago & 


[61 C.J.] 571 


which levies a gross amount for all of the purposes 
included in the levy;*® or which levies one sum to 
be distributed, when collected, among different class- 
es of expenses as the authorities may determine ;*® 
and where the statute provides that the order shall 
specify the per cent levied for each purpose, it is 
not sufficient to state the amount for each purpose, 
without giving the per cent,®’ and on the other hand, 
a levy by percentages is invalid where the statute 
requires it to be in specific amounts.®8 
to itemize, however, is merely an irregular exercise 
of the taxing power which may be validated by a 
curative act;°® and in any event the requirement of 
specification should be reasonably enforced, and it 
is. sufficient to levy a gross sum or rate for several 
different purposes or items which are properly em- 
braced within some general designation,’® or to 


A. failure 


EK. T..R. Co., 183 N.E. 284, 300 Tl. 251. 
(2) An item in an annual county ap- 
propriation bill, ‘‘Juror’s fund, for 
expense of dieting jurors and fees of 
jurors and witnesses,” is insufficient 
as not separating the items of levy. 
People v. Insurance Exch. Bldg., 123 
N.E. 527, 288 Ill. 486. (3) A levy of 
specific amounts for “election and ju- 
rors account,” “public buildings, ac- 
count,” “jail and prisoners account,” 
and “county jail account,’ does not 
sufficiently specify the items for 
which the levy is made, so that the 
taxpayer may know what expenditure 
that item was intended to cover. Peo- 
ple v. Cairo, V. & C. Ry. Co., 90 N.E. 
730, 243 Ill. 217. ’ 

Le] Items for establishment and 
mainterance of a detention home 
should be separated, as the word ‘“‘es- 


| tablish” means to create, to institute, 


to build; and the word “maintain” in- 
volves those things which have to do 
with carrying on the business for 
which the home was built or estab- 
lished. People v. Atchison, T. & S. F. 
Ry. Co., 133 N.E. 250, 300 Ill. 415. 

[f] As construed with appropria- 
tions.—iIn determining whether a levy 
is sufficiently certain, resort may be 
had to an appropriation resolution or 
report passed at the same time that 
the levy is made and stating the ob- 
jects and purposes of the .appropria- 
tions, and the amount or rate of each. 
Buck v. People, 78 Ill. 560. 

65. Wabash R. Co. v. People, 72 N. 
EH. 1127, 213 Ill. 522; Chicago, etc., R. 
Co. v. People, 72 N.E. 1118, 213 Ill. 
497; Chicago, etc., R. Co. v. People, 
72 N.E. 1105, 213 Ill. 458; Cincinnati, 


etc., R. Co. v. People, 72 N.E. 774, 
2130 1s 197. 
[a] “Current expenses.’”—A levy 


of seventy five cents on each one hun- 
dred dollar valuation for “current ex- 
penses” is insufficient. Cincinnati, 
etc., R. Co. v. People, 72 N.E. 774, 213 
TDRSS 7; 
66. People v. Toledo, etc., R. Co., 
83 N.E. 113, 231 Ill. 498. 
54 S.E.- 173, 


67. Sullivan v. Yow, 
125 Ga. 126. 

68. People v. Cleveland, C., C. & 
SPSL Ry. Cogcl lo. NEE 779 27 Oe 
633; Dever v. Cornwell, 86 N.W. 227, 
10 N.D. 123. 

69. People v. Chicago, M. & St. P. 
R. Co., 154 N.E. 472, 324 Ill. 48; Peo- 
ple v. Chicago, B. & Q. R. Co., 154 N. 
BE. 468, 323 Ill. 536. 

Curing defects and irregularities in 
general see supra § 113 


70. People v. Jackson, 112 N.B. 344, 
272 Ill. 494; People v. Illinois Cent. 
B.aCo:, 111sNiba 110; 527 Lice aes 


People v. Chicago, B. & Q. R. Co., 107 
N.E. 222, 266 lil. 196; People v. To- 
ledo, St. L. & W. R. Co., 107 N.E. 220, 
265 Ill. 502; Chicago, Peoria & St. L. 
Ry. Co. v. People, 80 N.E, 295, 225 
Ill. 463; Chicago, etce., R. Co. v. Peo- 
ple, 73 N.E. 747, 214 Ill. 471; State v. 
Hare, 153 P. 790, 78 Or. 540. 

[a] Common-sense construction.— 
‘It is neither necessary nor practi- 
cable that each particular claim for 


are. ‘pel 0.32] " 
levy a certain percentage in gross, and then define 
in detail the percentage for each specific purpose.** 
It has been held that, where the statute providing 
- for a specific tax excepts it from the statutory 
requirement of specific statements of purposes and 
amounts, and expresses the tax in mills, the levy 
may be made by percentage and not by exact 
amount.’ 

Illegal item. A levy is invalid which includes an 
illegal tax or item of a specified amount,’* unless 
the legal part can be separated from the illegal;‘* 
and such a tax is not validated by the fact that a 
taxpayer is not injured, because, by reason of the 
necessity of sealing the taxes, the rate would be the 
same as if such item had not been included,*® or 
by the fact that the tax officers, after collection of 
such item, paid it into the various other funds for 
which a tax had been levied.?® 

Absence of statute. In the absence of such a stat- 
utory requirement, a specification of each purpose 
and amount is a more satisfactory procedure;‘7 but 
a levy of a gross sum 1s not invalid where the amount 
levied is not unreasonable,’® or in violation of the 
limitations of the act authorizing the levy.*® 

[§ 700] 6. Record of Levy.*° As a general rule 
it is essential to the validity of a tax levy that a 
written record of it should be made and kept by 
some proper authority,®+ which must show affirma- 


which the tax is levied shall be 
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tively authority for the levy®? and substantial com- 
pliance with all the statutory requirements as to 
every essential proceeding.** In some jurisdictions 
such a record is expressly required by statute.** 


Action of court or board. Where the levy is made - 


by a court or board of commissioners in order to 
show that the levy was within its jurisdiction, the 
record should show that a quorum was present and 
that the proposition for levying the tax was adopt- 
ed;8® and, when required by statute, should show 
that the vote by yeas and nays was entered of rec- 
ord.8* It is not necessary, however, that such rec- 
ord should be kept with the technical accuracy of 
the records of a court of general jurisdiction,** and 
when levied by a court of commissioners, it is not 
necessary that the formal minutes or permanent 
records of the acts of the court should be entered 
during the term of the court at which the levy is 
ordered, but they may be entered by the clerk when 
the court is not in session.2® <A statutory require- 
ment that the names of those members of the levy- 
ing court or board voting in the affirmative and of 
those voting in the negative on the levy shall be 
entered on the record has been held mandatory ;*° 
and a levy is void unless the record affirmatively 
shows such facts.°° But where, under such statute, 
the record recites that a quorum of the members of 
the board or court was present, naming them, a 


specifically stated. The statute 
should receive a reasonable, common- 
sense construction.” People v. Chica- 
go, B. & Q. R. Co.,»107 N.H. 222, 266 
WT LAS LOT: 

[b] Under designation, “contin- 
gent expenses,”® or other similar 
designation, a small sum may be pro- 
vided by a tax levy with which items 
of expense may be paid which will 
arise during the year, and which can- 
not appropriately be classified under 
any of the specific purposes for which 
other taxes are levied. People v. 
Chicago, B. & Q. R. Co., 97,N.E. 245, 
253 Ill. 100. 

[c] Salaries and fees.—A levy of 
a gross sum “for the payment of fees 
and salaries and clerk hire” of vari- 
ous officers is not improper as being 
for more than one purpose and fail- 
ing to designate the amount for each 

urpose separately. People v. Illinois 

ent. R. Co.,. 113 N.E. 145, 273 Ill. 541; 
People v. Chicago & A. R. Co., 113 N. 
BE. 142, 273 Ill. 452; People v. Illinois 
Gent, R. Co.; 111 N:B 1107 27h TNS 2365 
People v. Bowman, 97 N.B. 304, 253 
Til. 234; State v. Hare, 153 P. 790, 
78 Or. 540. 

[ad] Single tax for coal and gas 
fund is not objectionable because the 
amount specified for each is not sepa- 
rately stated, since there is no valid 
objection to levying a single sum for 
several purposes which are embraced 
within some general designation giv- 
ing the necessary information to the 
taxpayer. People v. Chicago, B. & Q. 
R. Co., 138 N.E. 135, 306 Ill: 529. 
ee Brunswick vy. Finney, 54 Ga. 
72. People v. Hines, 127 N.E. 693, 
293 Ill. 419; Peovle v. Cleveland, C., 
CGi& St. E. Ry;. Co. 110) N.B: 7.79; 2°00 
Ill, 633. 

73. People v. Chicago, B. & Q. Ry. 
Co., 107 N.E. 322, 266 Ill. 150; Peo- 
plekve CalrolnViy uC Ry. Cox 94) Nie: 
TIS E2 49) DIST. 

74 People v. Cairo, V. & C: Ry. 
Co., supra. 

Effect of partial illegality in gen- 
eral see infra § 704. 

75. People v. Chicago, B. & Q. Ry. 
Co., 107 N.E. 322, 266 Ill. 150. 

' 76. People v. Chicago, B. & Q. Ry. 
Co., supra. 
77. Weston Lumber Co. v. Muni- 


sing Tp., 82 N.W. 267, 123 Mich. 138. 

78. Weston Lumber Co, v. Muni- 
sing Tp., supra. 

79. Weston Lumber Co. v. Muni- 
sing Tp., supra. 

80. Amendment of record see infra 


81. Ind.—Doe v. McQuilkin, 8 


Iowa.—Bennett v. Finkbine Lum- 
ber Co., 198 N.W. 1, 199 Iowa 1985; 
sHintrager v. Kiene, 15 N.W. 568, 17 N. 
W. 910, 62 Iowa 605; Moore v. Cooke, 
40 Towa 290. 

Mich.—Boyce v. Auditor-Gen., 51 N. 
W. 457, 90 Mich. 314 [aff 52 N.W. 754, 
90) Mich; (326); BPlint, “ete, Rn iCoiev. 
ec naeen ag 2 N.W. 835, 41 .Mich: 
6 


N.H.—Farrar v. Fessenden, 39 N.H.° 


268. 

Wyo.—Hecht v. Boughton, 2 Wyo. 
385 [error dism-105'U.S. 235, 26 L.Ed. 
1018]. 

€2. Paul v. Linscott, 56 N.H. 347. 

83. Morris v. Levy Lumber Co., 
148 S.W...252, 1038 Ark. 579; 
Auditor-General, 51 N.W.. 457, 90 
Mich. 314 [aff 52 N.W. 754, 90 Mich. 


326]; Williams v. Mears, 27 N.W. 
863, 61 Mich. 86; Moser v. White, 29 
ee 59; Sherwin v. Bugbee, 17 Vt. 


[a] “Every essential proceeding 
in the course of a levy of taxes must 
appear in some written and perma- 
nent form in the records of the bodies 
authorized to act upon them.”” Moser 
v. White, 29 Mich. 59, 60. 

[b] Where statute requires offi- 
cial action, to bea recorded, informal 
action which is not recorded will not 
answer the requirement, as conjecture 
is inadmissible where the statute re- 
quires a record. Yelverton v. Steele, 
36 Mich. 62. 

84 See statutory provisions; 
infra this note. 

[a] In Florida, for example, Acts 
(1911) ec 6157 § 2 requires the board 
of county commissioners meeting to 
correct. and review a county assess- 
ment to determine the amount to be 
raised by tax for county purposes, au- 
thorizes the levy of a tax, and pro- 
vides that every such determination 
and levy shall be entered upon the 
records of the board. McLeod y. Wil- 
liams, 74 So. 408, 73 Fla. 338. 

85. People v. Chicago & E. I. Ry. 


and 


For later cases, developments and changes in the law see Annotations, same title and section number, 


Co., 145 N.E. 670, 314 Ill. 368; Gef- 
fert v. Yorktown Independent School 
Dist., (Tex.Commn.App.) 290 S.W. 
1083 [rev (Civ.App.) 285 S.W. 345]. 

[a] In absence of such record 
showing that a quorum of the taxing 
body was present and an order for 
the tax levy was adopted, the juris- 
dictional requirement is not satisfied 
by showing that the taxing tribunal 
took subsequent action in harmony 
with the existence of the order, as 
such construction would raise a pre- 
sumption of authority not actually 
proved. Geffert v. Yorktown Inde- 
pendent School Dist., (Tex.Commn. 
App.) 290 S.W. 1083 Lrev (Civ.App.} 
pe Henne 345]. 

eople v. Chicago & EK. I. Ry. 
Co., 145 N.E. 670, 314 Ill. 368. ;. 

[a] Record held insrfiicient.— 
Where a record of proceedings of a 
board of supervisors’ motion to levy 
taxes, as amended, does not show 
how many members were present, 
how many voted on motion, how many 
voted in favor of or against it, or 
how any individual member voted, it 
does not comply with a statutory re- 
quirement that the vote on a levy 
of a tax should be by yeas and nays 
entered of record, and hence the tax 
levy is void. People v. Chicago & E. 
I. Ry. Co., 145 N.E. 670, 314 Ill. 368. - 

87. Adams v. Southern Ry. Co., 62 
So. 466, 9 Ala.App. 201. 

88. Adams y. Southern Ry. Co., 58 
So; 897; 167 Ala.” 32032 Adams. su. 
Southern Ry. Co., 62 So. 466, 9 Ala. 
App. 201. 

{a] Ministerial duty.—A judge of 
probate as clerk of the court of coun- 
ty commissioners levying a tax in for- 
mally entering the order levying the 
tax on the permanent record per- 
forms a purely ministerial duty as 
clerk of the court. Adams y. South- 
ae Ry. Co., 62 So. 466, 9 Ala.App. 

89. Blakemore v. Brown, 219 S.W. 
311, 142 Ark. 293. 

Mandatcry provivions in general see 
supra ade . 

30. lexander v. Capps, 140 S.W. 
“722, 100 Ark. 488. ul ea 

[a] Thus a record entry stating 
that “the court proceeded to levy the 
taxes” is insufficient. Morris v. Levy 
Ho ha, Co., 148 S.W. 252, 103 Ark. 


~ 
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further recital of a levy in which all concurred is 
a sufficient compliance with the statute,®! and if it 
shows that they voted unanimously on the levy, it 
is not necessary to give the names of the members 


voting for the levy.®2 


Irregularity. A levy will not be invalidated by 
mere informalities or defects in the record,®* such 
as its entry in a wrong book,®* or the failure of 
the proper officers to sign it.2® A requirement that 
a levy of taxes should be recorded in the proper book 
is merely directory, and a levy is not void because 
no such entry has been made, where a sufficieritly 
full record of the levy has been made and signed 


by the proper officers.®¢ 


[§ 701] 7. Evidence as to Levy®?—a. In General. 
In accordance with the best evidence rule as per- 
taining to records,°® the record®® of a levy of taxes 
is the best evidence of the levy,! and parol evidence 
eannot be received to prove such levy? unless the 
previous existence of the record and its loss or de- 
A tax duplicate is not 


struction is established. 


91. Blakemore v. Brown, 219 S.W. 
311, 142 Ark. 293. 

92. Porter v. Ivy, 197 S.W. 697, 130 
Ark. 329; Alexander v. Capps, 140 S. 
W. 722, 100 Ark. 488; -Hilliard v. 
Bunker, 58 S.W, 362, 68 Ark. 340. 

93. Ind.—Hill v. Probst, 22 N.E. 
664, 120 Ind. 528. 

Towa.—McEvoy v. Christensen, 159 
N.W. 179, 178 Towa 1189; Prouty v. 
Tallman, 21 N.W. 675, 65 Iowa 354. 

Kan.—Kansas City, ete., R. Co. v. 
Tontz, 29 Kan. 460; Jefferson Coun- 
ty v. Johnson, 23 Kan. 717. 

Ky.—Fish v. Genett, 56 S.W. 813, 
22 Ky.L. 177; Thompson v. Com., 10 
Ky.L. 118. 

Or.—Beirl v. Columbia County, 144 
eS ea ios Or. LOC. 

Ameriment of irregularity see in- 
fra § 705. 

94. Norfolk. ete., R. Co. v. Smyth 
County. 12 S.E. 1009, 87 Va. 521. 

95. People v. Eureka Lake, etc., 
Canal Co., 48 Cal. 143; Martin v. Cole, 
38 Iowa 141; Bovee v. Auditor-Gen., 
51 N.W. 457, 90 Mich. 314 [aff 52 N.W. 
754, 90 Mich. 326]: Lacey v. Davis, 4 
Mich. 140, 66 Am.D. 524. 

{a] Entry upon proper book of 
records of the order for the levy, al- 
though the order is not signed by the 
proper officers, is sufficient evidence 
that such levy was authoritatively 


made. Martin v. Cole, 38 Iowa 141. 
96. Prouty v. Tallman, 21 N.W. 
675, 65 Iowa 354; 


Higgins v. Reed, 8 
Iowa 298; Kansas City, F. S. & G. R. 
Co. v. Tontz, 29 Kan. 460. 

[a] Where tax is levied by prop¢r 
Officers, and properly reported to the 
county clerk, and properly entered on 
the tax roll of the county, which is 
placed in the hands of the treasurer 


for collection, the tax is valid, not-: 


withstanding for six months it is not 
entered on the proper record. Kansas 
City; F. S. & G.R. Co. v. .Tontz, 29 
Kan. 460. 

97. Admissibility of tax records 
see as ae § 915 text and notes 


See Evidence § 1279 et seq. 
See supra § 700. 

1. Ark.—Alexander v. Capps, 140 
S.W. 722, 100 Ark. 488. 

Ill.—People v. Chicago, etc., R. Co., 
141 N.E. 827, 310 Ill. 428; Fagan v. 
Rosier, 68 Ill. 84. 

La.—Gaither v. Green, 4 So. 210, 40 
La.Ann. 362. 

N.H.—Paul v. Linscott, 56 N.H. 
347; Farrar v. Fessenden, 39 N.H. 
268. 

Or.—Beirl v. Columbia County, 144 
P. 457, 73 Or. 107; Vaughn v. School 
‘District Thirty-One, 39 P. 393, 27 Or. 
sy 


‘And see cases infra note 2. 
[a] Evidence of levy-of tax must 
affirmatively appear from an inspec- 
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evidence of the levy of the taxes;+* 
warrant for the assessment of the tax® nor a tax 
receipt® sufficient to prove a levy. 

[§ 702] b. Presumptions and Burden of Proof.’ 
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neithér is a 


Where, however, the record is in evidence, in the 


absence of evidence to the contrary, all reasonable 
presumptions will be indulged in favor of the va- 
lidity and regularity of the proceedings and the 
legality of the levy,* and the burden of proof is 
on an objector to prove the contrary.® For example, 
it will be presumed, in the absence of evidence to 
the contrary, that a levy, which has actually been 
made, was made by proper authority,!° was based 


on a valid and proper list or assessment,!! and, if 


nied.?3 


tion of the record of the meeting of 
the electors or their representatives, 
but the courts, in construing such 
records, will disregard mere irreg- 
ularities, and uphold the tax so long 
as the substance of a good vote suf- 
ficiently appears. Beirl v. Columbia 

County, 144 Bole TS mOns eLOes 

Vaughn v. School District Thirty-One, 

Bones Soe SiLOLieD |. 

2. Ark.—Alexander v. Capps, 140 
S.W. 722, 100 Ark. 488. 

Ill.—Fagan v. Rosier, 68 Ill. 84. 

Iowa.—Moore vy. Cooke, 40 Iowa 290. 

Mass.—Halleck v. Boylston, 117 
oc 469; Taylor v. Henry, 2 Pick. 
397, 

Mich.—Upton v. Kennedy, 36 Mich. 
215; Moser v. White, 29 Mich. 59. 

N.H.—Farrar v. Fessenden, 39 N.H. 
268; Cardigan v. Page, 6 N.H. 182. 

N.Y.—Hilton v. Bender, 69 N.Y. 75. 

Or.—Vaughn v. School District 
Thirty-One, 39 -P. 3935 20, Or.15 7. 

Vt.—Eddy v. Wilson, 43 Vt. 362. 

8. Moore v. Cooke, 40 Iowa 290; 
Farrar v. Fessenden, 39 N.H. 268. 

4. Howes v. Gillett, 23 Minn. 231. 

[a] “As an official document, a tax 
duplicate is prsper evidence of its 
own existence and contents; but it 
is not evidence of a step in the tax 
proceedings anterior to itself, like the 
assessment and levy of taxes.” 
Howes v. Gillett, 23 Minn. 231, 232. 

5. Paul v. Linscott, 56 N.H. 347. 

6. Adams v. Osgood, 76 N.W. 446, 
55 Neb. 766. 

Tax receipts as evidence of pay- 
ment see infra § 1246. 

7.  Presumptions and burden of 
proof: 

In general see Evidence §§ 25-88. 

As to: 

Assessment see infra § 762. 

Existence of certificate or estimate 

see supra § 688. 

Of regularity of acts of tax officers 
in general see Evidence § 70 text 
and notes 54-57. 

8. Idaho.—Stein v. Morrison, 75 P. 
246, 9 Idaho 426. 

Ill.—People v. Illinois Cent. R. Co., 
96 N.B. 923, 252 Ill. 262; Cincinnati, 
ete., R. Co. v. People, 69 N.E. 628, 206 
Tll. 565; Burbank v. People, 90 III. 
554: Morrison v. Moir Hotel Co., 204 
Ill.App. 433. 

Iowa.—Taylor v. McFadden, 50 N. 
W. 1070, 84 Iowa 262. 

Kan.—Bergman v. Bullitt, 23 P. 938, 
43 Kan. 709. 

Ky.—Bate v. Speed, 10 Bush 644. 

La.—St. Mary’s Parish- Police Jury 
v. Harris, 10 La.Ann. 676. 

Mich.—Wright v. Dunham, 13 Mich. 
414, 

Minn.—St. Peter’s Church vy. Scott 
County, 12 Minn. 395. 
ee iene a v. Chandler, 60 Miss. 


in excess of legal limitations, was for a purpose for 
which such excess is permitted by statute.12 
a presumption of validity and regularity, however, 
does not prevail where the action of the officers 
whose duty it was to impose the tax is called directly 
in question and their authority and jurisdiction de- 
It will not be presumed that an amendment 


Such 


Mo.—State ex rel. and to Use of 
Johnson v. St. Louis-San Francisco 
Ry. Co., 286 S.W. 360, 315 Mo. 315. 

Mont.—Glendive First Nat. Bank v. 
Sorenson, 210 P. 900, 65 Mont. 1. 

Nev.—State v. Nevada Cent. R. Co., 
81 P. 99, 28 Nev. 186, 113 Am.S.R. 


834 
N.H.—Fletcher v. Drew, 48 N.H. 


180. 
By remit ke v. McIntoch, 29 N.C. 


S.D.—Gibson v. Pekarek, 126 N.W. 
597, 25 S.D. 281, Ann.Cas.1912B 944 
Laff 131. N.W. 728; 27 S.D. 423]. 

Va.—Norfolk, etc., R. Co. v. Smyth 
County, 12 S.H. 1009, 87 Va. 521. 

fa] As to Official duties.—‘“‘The 
presumption is that all public of- 
ficials having connection with the 
taxes have properly discharged their 
duties as to levying the same. This 
presumption can only be overcome by 
clear testimony.” People v. N. J. 
Sandberg Co:., 115 N.E. 741, 277 Il. 
567, 570 [quot State ex rel. and to Use 
of Johnson v. St. Louis-San Francis- 
eee Co., 286 S.W. 360, 315 Mo. 430, 

[b] Particular matters presumed. 
—(1) That the legislature in making 
a levy kept within the constitutional 
limitations. Stein v. Morrison, 75 P. 
246, 9 Idaho 426. (2) That special 
meeting at which the taxes were 
levied was legally held. Brigins v. 
Chandler, 60 Miss. 862. (3) That a 
majority of the taxpayers voted in 
favor of the subscriptions to pay 
which the taxes were levied. Deck- 
er v. Hughes, 68 Ill. 38. 

9. People v. N. J. Sandberg Co., 
115 N.E. 741, 277 Ill. 567; Peonle v. 
Illinois Cent. R. Co., 96 N.E. 923, 252 
TL... 2623 (Cincinna th. “ete. 7° Re con ve 
People, 69 N.E. 628, 206 Il. 565; 
Glendive First Nat. Bank v. Sorenson, 
210 P. 900, 65 Mont. 1. 

[a] Thlégal purpose.—One object- 
ing that a trax is not levied for a 
legal purpose has the burden of show- 
ing that it has been levied for an il- 
legal purpose. People v. Cleveland, 
CEM St Le Ry, CoOse13 TN ESAs, 
305 Ill. 460. 

10. Gage v. Bailey, 102 Ill. 11. 

Power to levy in general see supra 
§§ 674-677. 

11. St. Mary’s Parish Police Jury 
v. Harris, 10 La.Ann. 676 (last as- 
sessment roll); State ex rel. Teare v. 
Dungan, 177 S.W. 604, 265 Mo. 358. 

List or assessment as basis for 
levy see Supra § 693. 

12. Morgan v. FrankZort, 121 S.W. 
1038, 185 Ky. 178; State v. Nevada 
Cent. Ro Co, Sli Pe 99; u28F Nevee hsb; 
113 Am.S.R. 834. 

Rate or amcunt of levy in general 
see supra §§ 694-696. 

13. Bate v. Speed, 10 Bush (Ky.) 


. 
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to a statute to permit the levy of a higher rate of 
taxation was intended to increase taxes already lev- 
ied for the current year.** 

[§ 703] 8. Defects and Objections'°—a. In Gen- 
eral. A tax levy is voidable at the instance of a 
taxpayer only when it appears that the omissions 
and defects in the tax proceedings resulted in in- 
justice to him;!® and the court cannot, as a rule, 
declare any statutory proceeding immaterial on the 
ground that the taxpayer has not been prejudiced 
by a failure to comply therewith.17 But as a general 
rule, where sufficient appears to make plain an in- 
tent to levy a tax, the levy will not be set aside for 
mere irregularities or informalities,‘* nor ean such 
objections be raised against the levy in a collateral 
proceeding.'® Jurisdictional defects or objections, 
however, may be raised against the levy in a col- 
lateral proceeding where the levying board or court 
does not act in a judicial capacity ;*° but cannot be 
so raised where such board or court acts in such 
capacity,2! unless such defects appear on the face 

of the record,?? or unless fraud is alleged.”® 

Estoppel or waiver.2* A taxpayer may waive or 
be estopped to object to the validity of a tax levy 
by reason of his previous acts or conduct in respect 
thereto,2° as by reason of his failure to assert his 
objection at the proper time.?® But the mere fact 
that a taxpayer, for several years, has paid a tax 
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unlawfully imposed, does not necessarily estop him 
to deny its legality and refuse to continue such pay- 
ments.?* 

Condition precedent to objection. The legislature 
may, without violating the due process clause of the 
state or federal constitution,?® provide for the pay- 
ment of a tax as a condition precedent to testing 
its correctness and validity.?® 

[§ 704] b. Effect of Partial Illegality.*° Accord- 
ing to some decisions, a levy which is illegal as to 
part thereof is, wholly void;*+ but, by the weight 
of authority, a tax levy containing illegal items or 
parts is not entirely void if the part which is legal 
can be separated from the part which is illegal.*? 
The fact that the taxing authorities exempt a cer- 
tain company from taxation and pay its assessment 
out of the treasury does not affect the validity of 
the entire tax levy.** 

[§ 705] 9. Amendment of Levy.°+ An entire 
omission to levy a tax cannot be cured by amend- 
ment;?> nor can an amendment be made so as to 
make in effect a new levy,** or to correct a failure 
to comply with the law in substantial particulars.37 
Where, however, a levy has been made in substantial 
compliance with the law, but the record thereof is 
ineffectual because of some formal defects or ir- 
regularities, it may be amended to correct such de- 
fects or irregularities,?® such as in respect of its 
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14. People v. Pittsburgh, C., C. & 
St. L. Ry. Co., 147 N.E. 492, 316 Ill. 
410. 

15. Amendments see infra § 705. 

Juiicial control of levies see infra 
§§ 707-710. 

16. Valdez v. Fish, 4 Alaska 427. 

17. Ventimiglia v. Eichner, 140 N. 
Y.S. 395, 155 App.Div. 236 [motion 
den 102 N.E. 1116, 209 N.Y. 514,-rev 
on other grounds 107 N.E. 48, 213 N.Y. 
147, and reh den 108 N.E. 1110, 214 
N.Y. 670]. 

18. Smith v. Leavenworth County, 
9 Kan. 296; Smith v. Hurlburt, 217 P. 
1093, 108 Or. 690; Vaughn v. School 
District Thirty-One, 39 P. 393, 27 Or. 
57 


As not invalidating levy in general 

see Supra § 687. : 
a of levy see infra § 
705., 

19. Hilton v. Mason, 92 Ind. 157; 
State v. Dowling, 50 Mo. 134. 

[a] Complaint of purpose (1) for 
which taxes are to be collected should 
be by a proceeding against the au- 
thority which creates the debt or 
makes the levy, and the assessors’ 
board of appeal cannot be called on 
to justify the levy on a review of the 
assessment. State v. Dowling, 50 Mo. 
134. (2) Review of assessment in 
general see infra §§ 945-951. 

Conclusiveness of tax roils in col- 
latorai proc -edings see infra § 920. 

20. Scott v. Union County, 19 N. 
W. 667, 68 Iowa 583. 

[a] Thus the acts of the county 
supervisors in levying a tax are pure- 
ly ministerial, and not judicial, and 
therefore may be attacked in a col- 
lateral proceeding, and, if void for 
want of power, that fact may be 
shown notwithstanding the record. 
Scott v. Union County, 19 N.W. 667, 
63 Iowa 583. 

21. Hilton v. Mason, 92 Ind. 157; 
oe v. Thomas, 19 Gratt. (60 Va.) 


[a] Order of court of general 
jurisdiction laying a levy is an ad- 
judication that the facts -existed 
necessary to authorize the order, and 
it cannot be ealled in question in a 
collateral proceeding. Ballard v. 
Thomas, 19 Gratt. (60 Va.) 14. 

22. Hilton v. Mason, 92 Ind. 157. 

[a]  Illustration.—An order of 
commissioners directing the levy of 


a tax cannot be attacked collateral- 
ly, in a suit to enjoin the collection 
of the tax, for any cause which was 
available when the order was made, 
not even for want of the notice re- 
quired by law, unless the record 
shows affirmatively that there was 
no notice whatever. Hilton v. Mason, 
92 Ind. 157. 

23. Hilton v. Mason, supra. 

24. Estoppel by prior acts, claims, 
er conduct in genéral see Estoppel 
§§ 205-246. : 

25. People v. Cleveland, C., C. & 
St. L. Ry. Co., 137 N.B. 478, 305 Til. 
460; Andrus v. Opelousas Bd, of Po- 
lice, 6 So. 603, 41 La.Ann, 697, 17 Am. 
S.R. 411, 5 L.R.A. 681. 

[a] TDlustration.—A taxpayer can- 
not question the legality and con- 
stitutionality of a special tax levied 
by an ordinance, on which others have 
acted, for the passage of which he 
petitioned, for which he worked and 
voted when it was submitted to a 
vote of the taxpayers, and from which 
he has secured an advantage. An- 
drus v. Opelousas Bd. of Police, 6 So. 
603, 41 La.Ann. 697, 17 Am.S.R. 411, 
5 L.R.A. 681. 

26. Adjustment Realty Co. v. Ex- 
cise Board of Muskogee County, 284 
P. 27, 141 Okl. 130 (during fiscal year 
for which levy made). 

27. Hayne v. Assessor, 79 So. 280, 
143 La. 697. 

Operation and effect of payment in 
general see infra § 1251. 

23. As applied to taxation in gen- 
eral see Constitutional Law §.1047. 

29. Exchange Oil Co. v. State, 193 
P. 999, 80 Okl. 52. 

Requiring deposit or payment as 
condition precedent to contesting 
validity of tax sale see infra XII. 

30. Effect of: 

Iexcessive levy see supra § 695. 
Partial invalidity of tax roll see in- 

fra § 919. 

31. U.S.—Clarke v. Strickland, 5 
F.Cas.No. 2,864, 2 Curt. 439. 

Mass.—Libby v. Burnham, 15 Mass. 
144; Stetson v. Kempton, 13 Mass. 
272, 7 Am.D. 145. : 

Mich.—Hewitt v. White, 43 N.wW. 
1043, 78 Mich. 117; Boyce v. Sebring, 
33 N.W. 815, 66 Mich. 210; Lacey v. 
Davis, 4 Mich. 140, 66 Am.D. 524. 

Tex.—Dean v. Lufkin, 54 Tex. 265. 

Vt.—Johnson vy. Colburn, 36 Vt. 693. 


32. Fla.—Pensacola v. Louisville, 
etc., R. Co., 21 Fla. 492 [overr Bas- 
nett v. Jacksonville, 19 Fla. 664]. 

Ill.— Mix v. People, 72 Ill. 241. 

Neb.—Burlington, etc, R. Co. v. 
Saunders County, 19 N.W. 698, 16 
Neb. 123. 

N.H.—Taft v. Barrett, 58 N.H. 447. 

N.J.—Sherman v. McClurg, 27 N.J. 
Law 253. 

Nara al v. Wynne; 80 N.C. 

UES ee gee v. Fitch, 40 Ohio 


St. : 
BAe arg ra iat v. Halloman, 7 Lea 
33. Borgman v. Langlade Coun- 


ty, 162 N.W. 431, 165 Wis. 442. 

Omission of taxable property in 
general see infra § 809. 

34. Reduction of rate or amount 
See Supra § 694. 

35. Commonwealth vy. Chesapeake, 
O. & S. W. R. Co., 183 S.W. 559, 141 
Ky. 633. 

36._ Wright v. Southern Ry. Co., 
74 S.E. 529, 187 Ga. 801. 

[a] QTlustration—An amendment 
of a levy of taxes, after collection 
from all but one or several of tax- 
payers, by transferring from items 
making up the general county pur- 
poses sufficient sums or percentages 
to reduce the amount specified for 
such purposes to the legal limit, and 
adding the amounts so taken to other 
purposes named, but leaving’ the en- 
tire amount of tax to be paid the 
same, is not a legal amendment of the 
original levy, but amounts to an at- 
tempted new levy against a single 
taxpayer, and therefore is invalid. 
Wright v. Southern Ry. Co., 74 S.R. 
529, 137 Ga. 801; Alabama Great 
Southern R. Co. v. Wright, 130 S.E. 
918, 34 Ga.App. 689; Wright v. South- 
an Ry. Co., 112 S.H. 171, 28 Ga.App. 

37. People v. Toledo, St. L. & W. 

R. Co., 108 N.E. 624, 261 Ill. 161; 
People v. Cleveland, C., C. & St. L. Ry. 
Co., 103 N.E. 623, 261 Ill. 70; Com- 
monwealth vy. Griffy, 271 S.W. 560, 
208 Ky. 469. 
» 38. IJll.—People v. Chicago, etce., R. 
Co., 157 N.E. 200, 326 Ill. 179; People 
v. Toledo, St. L. & W. R. Co., 103 N.E. 
624, 261 Ill. 161; People v. Cleve- 
land, C, C.°& St. L. Ryt Co.; £08) Ney 
623, 261 Ill. 70. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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failure to state the rate or amount and purposes of 
the tax,*® or to explain the meaning of terms used 
in the levy;*® and it has been held that such amend- 
ment, as a political act, may be made some years 
Under a statutory pro- 


after the original levy.*1 
vision which permits amendments 


formalities which do not affect the substantial jus- 
tice of the tax to be made in all judicial proceedings, 
of any kind, for the collection of the tax, the court, 
upon a suit to enjoin the levy,*? or, upon an appli- 
eation for judgment and an order of sale for de- 
“linquent taxes, may allow amendments of the ree- 
ord of the levy, where there has been an attempt 
to comply with the law but the attempt is ineffec- 
tual because of some informality or clerical error,*?® 
such as by changing the official designation of the 
officers, allowing individual signatures to be sub- 
stituted for a corporate name,** and such an amend- 
ment of the record may be allowed in accordance 


with the facts as shown by parol 


Ind.—State Board of Tax Com’rs v. 
Belt Railroad & Stock Yards Co., 130 
N.E. 641, 191 Ind. 282. 

Ky.—C-mmonwealth vy. Ches»peake, 
OY &- Se WLR. Coy 133 SW. 559;°241 
Ky. 633. 

Miss.—Burke v. Leggett, 79 So. 843, 
118 Miss. 660. 

Tenn.—Southern Ry. Co. v. Ham- 
blen County, 97 S.W. 455, 117 Tenn. 


327 : 
Reducing rate—(1) Where 


[a] 
the minutes of a county board of 
supervisors show a levy of ten mills 
as a “‘general county tax,” which ap- 
peared to be a clerical error or mis- 
take in recording the levy, it may cor- 
rect such error at the next meeting so 
as to reduce it to Seven and one- 
quarter mills. Burke vy. Leggett, 79 
So. 843, 118 Miss. 660. (2) Reducing 
rate or amount in general see supra 
§ 694. 

- {b] In Alabama the court of coun- 
ty .commissioners, acting in a legis- 

- lative capacity, may at a subsequent 
term alter or amend an order levy- 
ing a tax although it has been pérma- 
nently entered on the records, in any 
manner which it may deem best with- 
in legal limitations. Adams v. South- 

Co., 62 So. 466, 9 Ala.App. 
201. 


39. Garrison v. Perkins, 74 S.E. 
541, 137 Ga. 744; Sullivan ‘v. Yow, 54 
S.E. 173, 125 Ga. 326; Commonwealth 
v. Chesapeake, O. & S. R. Co., 133 S.W. 
559, 141 Ky. 633. ‘ 

fal Thus an order levying taxes 
which does not specify the amount 
or per cent levied for each of the 
specific purposes, as required by stat- 
ute, may be amended to state the 
amounts or rates levied for the dif- 
ferent purposes. Clements v. Powell, 
116 S.E. 624, 155 Ga. 278; McGregor 
v. Hogan, 112 S.E. 471, 153 Ga. 473 
[aff 44 S.Ct. 50, 263 U.S. 234, 68 L. 
Ed. 282]. h 

{[b] Amendment held not sufii- 
ciently specific—An amended item 
of a tax levy apportioning a certain 
amount is not sufficiently definite, 
where it gives no indication of the 
rate required for work on _ public 
roads by the use of convicts, and does 
not show what portion would be re- 
quired for bridges which could only 
be built under contract let out as pre- 
scribed by statute. Garrison v. Per- 
kins, 74 S.B. 541, 137 Ga. 744. 

[ce] Question of fact.—Where the 
tax levy must be amended to appor- 
tion the items, the question whether 
it is exorbitant is one of fact, to be 
decided on the evidence submitted 
after such amendment. Garrison v. 
Perkins, 74 S.E. 541, 137 Ga. 744. 

49. Anthony v. Standard, 91 S.E. 
16, 146 Ga. 198. 

[a]. “Contingent expenses.”—An 
amendment may be made to explain 
that “contingent expenses,” a term 
unknown to county taxation, was in- 
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TAXATION 


of errors or in- 


of the levy.*® 


. 


Curative Acts. 


evidence ;*® but 


tended to mean certain things, and 
that the levy, which was of uncertain 
meaning, was intended to raise money 
for certain definite and legal pur- 
poses. Anthony v. Standard, 91 S.E. 
16, 146 Ga. 198. 

41. Commonwealth v. Chesapeake, 


O.'& S.-W. R. Co., 183 S.W.1659; 141 
Ky. 633. 
[a] Rule applied.—A claim for a 


franchise tax on a railroad for 1896 
and 1897, under an amended levy in 
1910, eleven years after the original 
attempted levy, is not a stale or neg- 
lected demand. Commonwealth, v. 
Chesapeake, O. & S. W. R. Co., 133 S. 
W. 559, 141 Ky. 6383. 

42. Garrison v. Perkins, 74 S.E. 
541, 137 Ga. 744. f 

Injunction to enjoin levy in general 
see infra § 708. 

43. People v. Missouri Pac. R. Co., 
163 N.E. 348, 332 Ill. 53; People v. 
Chicago & Illinois Midland Ry. Co., 
103 N.E. 621, 260 Ill. 624; People v. 
Chicago, B. & Q. R. Co., 100 N.E. 231, 
256 Ill. 353; Chicago & Northwestern 
Ry. Co. v. People, 65 N.E. 705, 200 I11. 
141; Chicago & Northwestern Ry. 
Co. v. People, 56 N.E. 367, 184 Til. 
240; People v. Smith, 36 N.E. 971, 149 
Ill. 549. 

[a] Certified copy of a tax levy 
ordinance may be permitted by the 
court to be amended so as to conform 
to the original, but it cannot law- 
fully permit matters of substance to 
be inserted in the copy which do not 
appear in the _ original. People v. 
Chicago, R. I: &'P. Ry. Co.,; 107 N.E. 
820, 267 Ill. 90. 

Proceedings for judgment and sale 
see infra XII. 

44, People v. Toledo, St. L. & W. R. 
Co., 103 N.E. 624, 261 Ill. 161; People 
v. Cleveland, C., C. & St. L. Ry. Co., 
103 N.E. 623, 261 Ill. 70; Chicago & 
Northwestern Ry. Co. v. People, 65 N. 
E. 705, 200 Ill. 141; Chicago & North- 
western Ry. Co. v. People, 55 N.E. 
680, 183 Ill. 247; Chicago & Alton R. 
Co. v. People, 49 N.E, 489, 171 Ml. 
544; Spring Valley Coal Co. v. People, 
41 N-E. 874, 157 Ill. 543. 

45. People v. New York, C. & St. 
L. R. Co., 150 N.E. 707, 320 Ill. 148; 
People v. Illinois Cent. R. Co., 149 N. 
BE. 749, 319 Ill. 266; People v. New 
York Cent. R. Co., 145 N.E. 593, 314 
Till. 429; People v. Illinois Cent. R. 
Co., 145 N.E. 719, 314 Ill. 339; People 
v. Illinois Central R. Co., 110 N.E. 
849, 271 Ill. 213; Cincinnati, eto, Ry. 
Co. v. People, 69 N.E. 628, 206 Ill. 565; 
Chicago & N. W. Ry. Co. v. People, 56 
N.E. 367, 184 Ill. 240. ; 

[a] Thus a record of a levy which 
shows only the presentation of the 
report of the finance committee to 
the board of supervisors and does not 
show that any action was taken may, 
upon the testimony of the county 
clerk, the chairman, and a member of 
the board that the report was adopted 
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amendments cannot be allowed which add matter 
which is essential as a basis for the levy of the tax.*® 
Such statutory method of amendment by the court, 
however, is not exclusive, and the taxing body itself 
may amend its record so that it shall speak the 
truth.*7 To justify an amendment of a tax levy 
by showing some additional action by the authority 
levying the tax, it is necessary that such action 
should have been actually taken;+® a mere mistake 
of judgment on the part of such authorities as to the 
legal effect of the action taken cannot be corrected 
by an amendment, supplying an essential element 


Time of taking effect. An amendment of a levy 
takes effect: as of the date when the original levy 
would have taken effect had it been valid.5° 

[§ 706] 10. Subsequent Levy or’ Ratification; 
An unsuccessful attempt to levy a 
tax does not exhaust the taxing power, and a new 
and valid levy may be subsequently made.*1 


Ac- 


by all members voting yea, be amend- 
ed in accordance with a memorandum 
of-the vote which was kept by the 
county clerk but which he had failed 
to incorporate in the record. People 
v. Jllinois Cent. R. Co., 149 N.E. 749, 
319 Ill. 266. 

[b] Sufficiency of evidence.—The 
court should permit an amendment 
of the record respecting the levy, etc., 
of taxes when the evidence is clear 
and satisfactory that the proposed 
amendnient will cause the record to 
speak the truth, where it did not 
speak the whole truth, and should de- 
ny the right to amend unless the evi- 
dence is of that character. People v. 
Payne, 129 N.E. .759, 296 Ill. 236. 

46. People v. Missouri Pac. R. Co., 
163 N.E. 348, 332 Ill. 53; People v. 
Chicago & Illinois Midland Ry. Co., 
103 N.E. 621, 260 Ill. 624; Illinois Cen- 
tral R. Co. v. People,. 72 N.E.- 1006, 
213 Ill. 174; Chicago & Northwestern 
Ry. Co. v. People, 56 N.E.: 367, 184 
Tll. 240; People v. Smith, 86 N.E. 
971, 149 Ill. 549. 

[a] Tllustrations.—(1) Where a 
certificate of levy is so defective or 
inapplicable that an entirely new in- 
strument of different purport must be 
made in order to comply with the 
law, the making of such new instru- 
ment cannot be said to be an “amend- 
ment” within the statute. Illinois 
Southern R. Co. v. People, 74 N.E. 
97, 215. Tl, 1238... (2). A town clerk’s 
certificate which merely shows the 
date it was filed and does not show 
either the date of the town meeting 
or the year for which the tax was 
levied affords no basis for’ an exten- 
sion of the tax, and cannot be cured 
by amendment. People v. Missouri 
Pac,’ Ri-Co,.,'163: N. EB. 343,382 Tb oe 

47. People v. Schlitz Transfer Co., 
164.N.E. 702, 333 Ill. 333; People v. 
Cleveland, C., C. & St. L. Ry. Co., 110 
N.E. 1024, 271 Ill. 203. 

48. People v. Illinois Cent. R. Co., 
145 N.E. 719, 314 Ill. 339; People v. 
Cleveland, C., C. & St. L. Ry. Co., 103 
N.E. 623, 624, 261 Ill. 70. 

“It is not permitted to show that 
to have been done which was not, in 
fact, done, even though the officers 
would have done that thing if they 
had known it to be necessary. It is 
not enough to show that the officers 
knew what the law was and intended . 
to comply with the law, but the things 
actually done and intended to be 
done must be shown, and it must ap- 
pear that those things constituted a 
substantial compliance with the law.” 
People v. Cleveland, C., C. & St. L. Ry. 
Co., supra. 

49. People v. Cleveland, C., C. & 
St. L. Ry. Co., supra. 

50. Commonwealth v. Chesapeake, | 
O. & S. W. R. Co., 183 S.W. 559, 141 
Ky. 633 (as to purpose of tax). 

51. Colorado & S. Ry. Co. v. Board 
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cordingly, a levy of taxes whieh is illegal or invalid 
for irregularities may be cured by a subsequent 
levy.°2 A levy made without proper authority may 
be cured by a ratification or adoption by the proper 
authorities.°* 

Curative acts.°4 Any act or proceeding, in the 
course of a levy of a tax, which the legislature may 
have authorized-in advance, and which consists of 
an irregular exercise of the taxing power, may be 
validated by it by a curative act,°> which validation 
or ratification ordinarily gives the levy the same 
effect as if previously authorized;°* but a tax levy 
which is illegal because it is not authorized by law, 
and could not have been legally made in the first 
instance, cannot be so cured.*? The legislature, in 
ratifying and relevying an invalid tax, may levy 
interest thereon from the date of the irregular as- 
sessment.°§ 

[§ 707] 11. Judicial Control of Levies®*—a. In 
General. In the absence of statute, the courts have 
no general control over the matter of levying tax- 
es.°° So long as the levying officers keep within the 
statutory limits, the courts cannot inquire into the 
necessity for the amount of the levy,®* and except 
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in a ease of a clear abuse of discretion, they cannot 
interfere to increase or reduce the amount of a levy 
which is within the authority and discretion of the 
levying officers.°? Where there are statutory pro- 
visions giving particular courts control of levies of 
taxes, they must be complied with, so far as they 
are applicable to the particular case.** In passing 
on the validity of a statute providing for an annual 
levy to defray estimated expenses, the courts are 
bound to assume that the legislature, in estimating 
the annual expenses of the state, takes into consid- 
eration all the sources of income to the state, in- ‘ 
cluding the income tax, and fixes the general levy 
accordingly ;°* but on an application for an order 
of court for the levy of an extra tax to pay an in- 
debtedness, the court will.not consider the question 
of official misconduct in contracting the indebted- 
ness.°° 

Compelling performance of duty. If the boards 
or officers authorized to levy taxes fail or refuse to 
perform their duty, a court of competent jurisdic- 
tion may compel them to do so,°* such as by man- 
damus.°* 

[§ 708] b. Injunction.*® An injunction lies to 

\ 


f Com’rs of Boulder County, 196 P. 53. McLean y. State, 8 MHeisk. 61. Streine v. Com’rs of Campbell 
331, 70 Colo. 8; Sanford v. Prentice, | (Tenn.) 22. Courthouse Dist., 149 S.W. 928, 149 
28 Wis. 358. [a] Thus, where an assessment is | Ky. 641. 

52. Union Pac. R. Co. v. Board of |made by a board of commissioners, 62. People v. N. J. Sandberg Co., 


Com’rs of Boulder County, 196 P. 
sac, 10 Colo. 13; Chicago, B. & Q. FR: 
Co. v. Board of Com’rs of Boulder 
County, 196 P. 333, 70 Colo. 12; Col- 


orado & S. Ry. Co. v. Board of Com’rs 


created under a void statute, and the 
tax books are made out but not hand- 
ed to the collector until the county 
court returns to power, which court | 137 
adopts the levy and assessment, and 


115, N.B. «740, 2:77, T1567; “Young vz 
Lane, 62 N.W. 202, 43 Neb. 812; Clay 
v. Hawkins County, 5 Lea (Tenn.) 


63. State ex rel. Scotland County 


of Boulder County, 196 P. 331, 70 Colo. 
8; State v. Maguire, 52 Mo. 420; Peo- 
ple v. Schoharie County, 2 N.Y.S. 142, 
49 Hun 308 [rev on other grounds 
24 N.E. 830, 121 N.Y. 345). 

[a] Ilustrations.—(1) Where pro- 
vision should have been made, in a 
general levy, for special purposes or 
extra expenses, but this was omitted, 
the authority of the levying board is 
not exhausted, but may be exercised 
by a new levy for such purposes. 
State v. Maguire, 52 Mo. 420. (2) 
Where county commissioners made a 
tax levy for ordinary revenue and for 
support of the poor greater than per- 
mitted by statute, and subsequently 
requested the state tax commission to 
grant authority to exceed such statu- 
tory limit as provided for by statute, 
and were granted such permission, 
such board’s subsequent levy for such 
amount is valid, and plaintiff, having 
paid taxes thereunder under protest, 
is not entitled to recover any portion 
of the same. Union Pac. R. Co. v. 
Board of Com’rs of Boulder County, 
196 P. 3338, 70 Colo. 13; Chicago, B. 
oon Ore ha CO. Ve, board of Comm'rs! of 
Boulder County, 196 P. 333, 70 Colo. 
12; Colorado & S. Ry. Co. v. Board of 
Com’rs of Boulder County, 196 P. 331, 
70 Colo. 8. 

[b] In New York (1) under L. 
(1855) ce 427 § 22, as amended by L. 
(1885) ¢ 453, a defective or irregular 
tax could be cured by a relevy. Peo- 
ple v. Wemple, 6 N.Y.S. 732, 53 Hun 
WO Mes aiieeaoM INA Oba LL Te INAS Te 
(2) Such statute authorizing the 
comptroller to relevy a tax which 
had been ascertained to be illegal or 
void related only to unoccupied lands 
of nonresidents or where the occu- 
pants were themselves nonresidents, 
which alone could be assessed as non- 
resident lands and returned as such 
to the comptroller, and permitted him 
to relevy on the basis of the old as- 
sessment where the same was irregu- 
lar or void. People v. Wemple, 22 N. 
ATG PG N.Y.) CF Gia be Ades Oo C8) 
But an original assessment which is 
void could not be so cured. People 
v. Wemple, 6 N.Y.S. 732, 53 Hun 197 
{aff 22 N.E. 761, 117 N.Y. 77]. 


orders the books into the hands of 
the collector, the levy and assessment 
are thereby legalized. McLean v. 
State, 8 Heisk. (Tenn.) 22. 

54 Curing defects and irregulari- 
ties in general see supra § 117. 

55. New Smyrna Inlet Dist. v. 


Esch, (Fla.) 137 So. 1 [reh den 138 So. | 


49]; People v. Chicago, M. & St. P. 
Ry. Co., 154 N.E. 472, 324 Ill. 43; Peo- 
ple v. Chicago, B. & Q. R. Co., 154 N.E. 
468, 323 Ill. 536; People v. Wabash 
Beye 2 Co.,) 143» Nas 4889 (3d Ee 5795 
People v. Chicago, M. & St. P. Ry. 
Co.. 141 N.E. 827, 310 Ill. 428; People 
v. Wisconsin Cent. R. Co., 76 N.E. 80, 
219.111. 94; Shuttuck v. Smith, 69 N. 
W. 15, 6 N.D. 56. 

[a] “Where a tax levy is made by 
administrative officers under defec- 
tive legislative enactments, or with- 
out complying with prescribed stat- 
utory requirements, such administra- 
tive levy may be ratified by a proper 
statutory validation if the adminis- 
trative levy could have been author- 
ized by a proper statute when the de- 
fective statutory authority was given, 
and the validating statute when en- 
acted may make the levy itself as a 
statutory levy without violating the 
constitution.” New Smyrna _ Inlet 
Dist. v. Esch, (Fla.) 137 So. 1, 4 [reh 
den 138 So. 49]. 

56. New Smyrna Inlet Dist. v. 
Esch, supra. 

57. New Smyrna Inlet Dist. v. 
Esch, supra; People v. Wabash Ry. 
Co., 143 N.E. 488, 311 Ill. 579; People 
v. Chicago, Mi-& St. BP. Ry. Co. 40 
N.E. 827, 310 Ill. 428; People v. Wis- 
cousin Centre RR. Cont 16 NB 80/219) 

[a] Thus a tax levy which results 
in a violation of substantial property 
rights cannot be so legalized. ' New 
Smyrna Inlet Dist. v. Esch, (Fla.) 
137 So. 1 [reh den 138 So. 49]. 

58. People v. Bleckwenn, 7 N.Y.S. 
914, 55 Hun 169 [aff 29 N.E. 1031, 129 
N.Y. 637]. 

59. Jurisdiction and powers of 
courts to review assessments see in- 
fra §§ 1076-1088. : 

60. Whedon v. Lancaster County, 
107 N.W. 1092, 76 Neb. 761. 


v. Ewing, 22 S.W. 476, 116 Mo. 129. 

[a] Statute not applicable.—A 
statute requiring levies of taxes to 
be made only on the order of the cir- 
cuit court of the county or the judge 
in vacation has no application to lev- 
ies of special taxes to pay judgments 
recovered against a county on rail- 
road bonds issued prior to the enact- 
ment of the statute. State ex rel. 
Scotland County v. Ewing, 22 S.Ww. 
476, 116 Mo. 129, 

64. Alderman v. Wells, 67 S.E. 781, 
85 S.C. 507, 27 L.R.A.N.S: 864, 21 Ann. 
Cas. 193. 

65. Gregg Township Roads, 2 Pa. 
Dist.&Co. 515 (jury trial in criminal 
court proper tribunal). 

66. Benjamin v. East Baton Rouge 
Parish, 23 La.Ann. 329; Wharton v. 
Cass Tp. School Directors, 42 Pa. 358; 
Clay v. Hawkins County, 5 Lea 
(Benn.). -13%5" Res. iv. [Band s’Rax 
Com’rs,.16:Q-B: 381, 71) B.C... 381447. 
Reprint 925; In re Holborn Land Tax 
Assessment, 5 Exch. 548; In re Glat- 
ton Land-Tax, 6 M.&W. 689, 151 Re- 
print 589. 

[a] Statutory provision construed. 
—A judicial proceeding, authorized 
by statute, to be taken against a par- 
ish, to compel the properly constitut- 
ed authorities to levy and collect a 
tax to pay for work done for the par- 
ish, under a contract with the police 
jury, is a proceeding in the nature 
of a mandamus to compel the officers 
of the parish to do what is required 
of them by law; and such statute 
does not impose upon the court the 
burden of levying a tax, but simply 
authorizes it to render judgment for 
the amount found to be due, and to 
order the proper authorities to levy 
and collect the tax necessary for its 
payment, and the act therefore does 
not violate the constitutional provi- 
sion that only the legislature and po- 
lice juries may levy and collect taxes. 
Benjamin v. East Baton Rouge Par- 
ish, 23 La.Ann. 329. 

67. See Mandamus §§ 415—-42914. 

68. Injunction to restrain: 
Assessment see infra §§ 1127-1133. 
Public officers and boards in general 

see Injunctions §§ 383—406. 


For later cases, developments and changes in the law see Aunotations, same title and section number, 
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restrain the levy of a tax which is clearly illegal 
or in excess of the powers of the levying authori- 
ties®® on the application of a taxpayer who shows 
that direct injury will result to himself or his prop- 
erty;‘° provided the levying authorities have taken 
some step toward the levying of the illegal tax.71 
An injunction, however, will not lie at the instance 
of taxpayers to restrain a levy of a tax for a pur- 
pose for which the levying authorities are bound 
to raise taxes,’” or, in the absence of fraud, to re- 
strain an entire levy, when the greater part there- 
of is legal;** nor will a levy be enjoined merely on 
grounds of expedience, policy, or municipal econo- 
my,‘* or where an exclusive and adequate remedy 
Such an injunction will not 
be granted against the levying authorities alone 


at law is provided.7® 


Wrongful enforcement of tax see in- 

fra §§ 1415-1469. 

69. U.S.—Gregg v. Sanford, 65 F. 
LBT, L2.C.CvA.” 525. 

Ga.—Schwarz v. National Packing 
Co., 50 S.E. 494, 122 Ga. 533. 

Kan.—Andrews v. Love, 26 P. 746, 
46 Kan. 264. 

Md.—Leser v. Wagner, 87 A. 1040, 
120 Ma. 671 [aff 36 S.Ct. 66, 239 S.Ct. 
207, 60 L.Ed. 230]; Webster v. Bal- 
timore County, 51 Md. 395. 


PASS age v. Cutler, 43 Barb. 
N.D.—Torgrinson v. Norwich 


School Dist. No. 31, 103 N.W. 414, 14 
N.D. 10 


Ohio.—Griffith v. Crawford County, 
ied ata (Reprint) 457, 10 West.L. 

Or.—Leach v. Port of Tillamook, 
124 P. 642, 62 Or. 345. 

Pa.—Druckemiller v. Sunbury Bor- 
ough, 19 Pa.Dist. 179. 

W.Va.—Vinson v. Wayne County 
Court, 119 S.E. 808, 94 W.Va. 591. 

[a] Thus a tax levy may be en- 
joined where it is void because with- 
out the territorial limits of the taxing 
body. Thurber v. Henderson, 128 P. 
43, 63 Or. 410; Leach v. Port of Til- 
lamook, 124 P, 642, 62 Or. 345. 

[b] Not suit against state.—A suit 
against a state officer to restrain him 
from levying an illegal tax is not a 
suit against the state. Gregg v. San- 
ford, 65°F. 153,12 C:C.A. 525. 

Injunction to restrain public officers 
and boards in general see Injunctions 
§§ 383-406. 

70. Wyandotte & K. C. Bridge Co. 
v. Wyandotte County Com’rs, 10 Kan. 
326; Magee v. Cutler, 43 Barb. (N.Y.) 
239; Torgrinson v. Norwich School 
Dist...No., 31, 103 -NoW., 414,,. 14 NeD. 
10; Vinson v. Wayne County Court, 
119 S.E. 808, 94 W.Va. 591. 

[a] Mere imposition of tax not 
sufficient.—Where the only injury 
which a taxpayer will suffer through 
a proposed tax levy, claimed to be 
in part illegal, is the imposition of a 
tax upon his property, equity will not 
restrain the levy on the ground that 
his injury will be irreparable, as when 
his property rights are involved, his 
remedies at law or equity, as the case 
may be, are adequate. Torgrinson 
v. Norwich School Dist. No. 31, 103 
N.W. 414, 14°N.D. 10. 

[b] Private citizen cannot sue to 
restrain the levy of a tax on any or 
all of the property in the county, 
which levy affects only the interests 
of the public in general and not those 
ef the private person in particular. 
Wyandotte & K. C. Bridge Co. v. Wy- 
andotte County, 10 Kan. 326. 

[ec] Equity will entertain bill filed 
by taxpayers, in behalf of themselves 
and all others similarly situated who 
are to suffer by the imposition of a 
tax, for the purpose of enjoining the 
laying of the tax, if the bill shows 
that the levying body has no power 
or authority to impose the tax. Vin- 
son v. Wayne County Court, 119 S.E. 
808, 94 W.Va. 591. 
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books delivered 


utes the matter 


In Oklahoma, 


gality reviewed 


the purpose of 


[d] Parties cannot join in a suit 
to restrain the imposition of a tax 
which would be a lien only upon their 
respective lands and not upon any 
common property owned by them. 
Magee v. Cutler, 43 Barb. (N.Y.) 239. 

71. Andrews v. Love, 26 P. 746, 46 
Kan. 264; Challiss v. Atchison, 18 P. 
195, 39 Kan. 276; Wyandotte & K. C. 
Bridge Co. v. Wyandotte County, 10 
Kan. 326. 

72. Norton v. Milner, 89 Ind. 197. 

[a] Thus, where a railroad com- 
pany has done that which, by statute, 
entitles it to receive money appropri- 
ated by a township in and of its con- 
struction, the county board is bound 
to levy the necessary tax, and may 
not be restrained from doing so at 
the instance of taxpayers. Norton 
v. Milner, 89 Ind. 197. 

73. Decker v. Deimer, 129 S.W. 

[a] Fraud not shown.—The mere 
fact that smaller levies of prior years 
created a surplus does not: show that 
a subsequent levy, sought to be en- 
joined, is fraudulent or excessive. 
Decker v. Deimer, 129 S.W. 936, 229 
Mo. 296. 

74. Williams v. Lunenburg School 
Dist. No. 1, 21 Pick. (Mass.) 75, 32 
Am.D. 243; In re Powers, 52 Mo. 218; 
Wharton v. Cass Tp. School Directors, 
42 Pa. 358. 

75. Wall v. Borgen, 188 N.W. 159, 
152 Minn. 106; Bradford v. Snell, 
193 P. 982, 80 Okl. 56; Huber v. Akers, 
166 P. 892, 66 Okl. 11; Black v. Geis- 
sler, 159 P. 1124, 58 OkI. 335. 

[a] Whus, where a tax can be en- 
forced only in the manner and by the 
procedure provided by the general tax 
laws, such laws afford an adequate 
remedy if the tax is illegal, and a suit 
in equity to enjoin the taxing officers 
from levying it cannot be maintained. 
Wall v. Borgen, 188 N.W. 159, 152 
Minn. 106. : 

Existence of other remedies as bar- 
ring injunction in general see Injunc- 
tions §§ 37-48. . 

76. Edwards — v. Nash County 
Beate of Com’rs, 110 S.E. 600, 183 N. 
Cz8 


- 77. Certiorari see infra § 710. 

Review and correction of assess- 
ment by: ‘ 

Judicial courts see infra §§ 1076-1154. 
Official boards or officers see infra 

§§ 1004-1074. 

73. Whedon v. Lancaster County, 
107 N.W. 1092, 76 Neb. 761. 

[a] hus, where the statutes 
make no provision for an appeal from 
an order of the county board in mak- 
ing a tax levy, an attempt to prose- 
cute such an appeal confers no juris- 
diction on the court to review such 
order. Whedon v. Lancaster County, 
107 N.W. 1092, 76 Neb. 761. 

79. See statutory provisions; 
infra this note. 

[a] In New Jersey Act April 14, 
1906 § 10 (P. L. [1906] p 210; 4 Comp. 
St. [1910] p 5120), endows the board 
of equalization of taxes of New Jersey 
with jurisdiction to review on appeal 


and 


of tax review.*° 
review has jurisdiction, on a protest, to determine 
the legality of an ad valorem tax levy,*! and for 
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where the action therefor is not brought until some 
time after the levy has been completed and the tax 


to the ecollector.7® 


[§ 709] c. Review*’—(1) In General. In the ab- 
sence of statute, no appeal can be taken from an 
order of a levying board.78 


But under some stat- 
of reviewing a levy is placed in a 


certain board or court.79 


for example, under a law known 


as Initiative Petition No. 100, a taxpayer may pro- 
test against an illegal tax levy and have such ille- 


and determined before the board 
Under this law the board of tax 


ascertaining the amount necessary 


of a taxpayer, an order of the county 
board of taxation fixing a tax rate, 
and to reduce such rate and fix it at 
the maximum rate permitted by the 
“Hillery Maximum Tax Rate Act,” 
and its amendments and supplements. 
Borough of Park Ridge v. Board of 
Equalization of Taxes of New Jersey, 
90 A. 1019, 86 N.J.Law 39. 

80. See infra this note. 

{a] “Initiative petition No. 100 
(1). provides time, place, method, and 
forum, with jurisdiction, procedure, 
and officials for the contesting of al- 
leged illegal tax levies.” Protest of 
First Nat. Bank, 276 P. 766, 136 Okl. 
141. (2) “An examination of initia- 
tive petition No. 100 discl»ses that 
any taxpayer may, at any time within 
forty days from the date of filing of 
the budgets and levies with the’ state 
auditor, file ‘a protest in writing 
Mes against any alleged illegality 
of any levy. . . . The said protest 
shall specify the said alleged illegal 
levy and the grounds upon which said 
alleged illegalities are based. . . . 
If no protest is filed by any taxpayer 
as to the levy of any county or mu- 
nicipal subdivision thereof within 
said forty days period all appropria- 
tions and levies of said county and 
municipal subdivisions thereof not 
protested, shall be deemed to be le- 
gal, and all proceedings for refunds 
or suits for refunds or recovery of 
taxes or to contest the validity there- 
of in any manner shall be barred. 
The provisions of the act indicate an 
intent to provide a definite time with- 
in which protests are to be filed in or- 
der that the legality of the appropria- 
tions and tax levies of the county and 
municipal subdivisions thereof, where 
no protest thereof has been made, may 
be speedily determined. Under the 
provisions of the act, in the absence 
of a protest, the appropriations and 
levies shall be ‘deemed to be legal.’ 
However, where a protest has been 
filed within the time provided, the 
appropriations and levies are not 
‘deemed to be legal,’ but the legality 
thereof is an issue to be determined 
by the court of tax review at a hear- 
ing held for that purpose.” Protest 
of Chicago; R. IT. & PP: Ry. Co., 2° P: 
(2d) 935, 151 Okl. 129. 

{b] Prior law.—(1) Comp. St. 
(1921) § 9971 was repealed by this 
measure in so far as affecting ques- 
tions involving legality of tax rate 
determined by the excise board (Pro- 
test of First Nat. Bank, 276 P. 766, 
136 Okl. 141), (2) but remains in 
force in so far as affecting questions 
involving the application of a legal 
ad valorem tax levy (Protest of First 
Nat. Bank, supra). 

81. Protest of First Nat. Bank, 
supra. 

[a] Review of question not proper- 
ly submitted on former appeal.— 
Where part of a protest against a 
tax levy was inadvertently submitted 
in briefs but not in the petition in 
error, and therefore denied by the su- 
preme court on a first appeal, and it 
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to be raised it may review the financial statements 
and estimates of the probable needs of the municipal 


sabdivisions of the state’? and the 


on property subject to such tax,®? and in order to 
determine whether the rate is legal may review the 
action of the excise board in computing the rate of 
the tax.’ It may correct an excessive or otherwise 
erroneous appropriation by the excise board*® or 
an excessive computation of the tax,** and if the 


illegal rate has been extended on 
may correct such rolls.87 But the 


risdiction to review the application of a legal ad 
valorem tax in an unlawful manner or to specific 


property;°® nor can it review the 


on properties within the taxing jurisdiction for the 
purpose of determining whether such valuation is 
On such protest, funds collect- 
ed as taxes and appropriations based thereon are 
suspended pending the determination of the pro- 
test.°° The proceeding before such court ig neither 
an action at law nor a suit in equity, but a special 
proceeding authorized by the people to settle con- 
troversies involving the legality of tax levies;®1 it 
partakes of the nature of an equitable proceeding.®? 


correct or proper.®® 


The court may permit a protest 


properly filed to be amended so as to set forth ad- 


ditional grounds of illegality of the 


prior to the judgment of the court;°* and it may 
hear evidence to determine the meaning of the lan- 
guage used in the financial statement and estimate.®4 


appears the question was not submit- 
ted to the court of tax review and de- 
termined by it prior to appeal, the 
question may be submitted to the 
court of tax review if not waived at 
the first hearing, notwithstanding 
such denial by the supreme court. 
Adjustment Realty Co. v. Excise 
Board of Muskogee County, 299 P. 
207, 149 Okl. 70. 

82. In re Protest of Trimble; 300 
P. 406, 151 Okl. 74; Protest of First 
Nat. Bank, 276 P. 766, 136 Okl. 141. 

83. Protest of First Nat. Bank, su- 


Protest of First Nat. Bank, su- 
Protest of First Nat. Bank, su- 
Protest of First Nat. Bank, su- 
Protest of First Nat. Bank, su- 


In re Protest of American Nat. 
28 Ge. 31043,°-143) Ok. AL. ain 
re Protest of First Nat. Bank, 287 
P. 1048, 1438 Okl. 115; Protest of First 
Nat. Bank, 276 P. 766, 136 Okl. 141. 

$9. In re Gibbens, 286 P. 318, 142 
Okl. 180. 

90. In re Protest of Trimble, 300 
P. 406, 151 Okl. 74. 

[a] Excise board cannot increase 
amount of any apprepriation pending 
hearing of protest by the court of 
tax review. In re Chicago, R. I. & P. 
Ry. Co.’s Protest Against Illegal and 
Excessive Tax Levies, 286 P. 316, 142 
Okl. 242. 

91. In re Protest of Chicago, R. I. 
& P. Ry. Co., 289 BP. 352, 143 Okl. 217; 
In re Bliss, 285 P. 73, 142 Okl. 1. 

92. In re St. Louis-San Francisco 
Ry: Co., .2.P.(2d) 944,151 .Okl. 126; 
In re Bliss, 285 sR. 73), 142 Okl.c1, 

93. Protest of Chicago, R. I. & P. 
Ry. Co., 2 P.(2d) 935,.151.Ok1., 129. 

94. Protest of Trimble, 300 P. 406, 
151 Okl. 74. 

95. In re Protest of Chicago, R. I. 
& P. Ry. Co., 294 P. 169, 146 Okl. 23. 

[a] Mandatory provision; dismis- 
sal—That portion of Initiative Act 
No. 100 requiring the party appealing. 


TAXATION 


valuation placed 


ing a tax,®® and 


the tax rolls, it | ilegal.°® 


court has no ju- 


valuation placed 


cer.* 
is entirely void, 


which has been 


levy at any time 


to file in said cause with the clerk of 
the Supreme Court a petition in error 
within ten days after the filing of the 
transcript on appeal, is mandatory, 
and, where the same is not complied 
with, the appeal will be dismissed by 
the Supreme Court upon its attention 
being called thereto. In re Protest of 
Chicago,.. Ro I..& iP... Ry. Co:;-.294.5P. 
169, 146 Okl. 23. In re Protest of 
Frick-Reid Supply Co., 287 P. 996, 143 
Okl. 96; In re Faught’s Protest, 287 
P. 997, 143 Okl. 96; Protest of Chica- 
£0, Rape é -P oy Ry Cog 280 Pst, As 7 
Okl. 192, 143 Okl. 41; In re Magnolia 
Pepaeum Co., 280 P. 574, 138 Okl. 


96. In re St. Louis-San Francisco 
Ry. Co., 2 P.(2d) 944, 151 Okl. 126; 
In re Protest of Chicago, R. I. & P. 
Ry. Co., 289 P. 352, 143 Okl. 217; In re 
Bliss, 285 P. 73, 142 Okl. 1. 

97. Certiorari: 
iy peer see Certiorari 11 C.J. p 


To review: 
Assessment in general see infra 
§§ 1100-1119. 
Special assessment for drainage 
improvement see Drains § 260. 

98. People ex rel. Toms v. Board 
of Sup’rs of Erie County, 92.N.E. 389, 
199 N.Y. 150; State v. Bell, 64 N.W. 
845, 91 Wis. 271. 

[a] Ilustration.—The action of a 
board of supervisors of a county, in 
determining the amount to be raised 
by taxation, and apportioning it 
among the towns, is quasi judicial, 
and can be reviewed by certiorari. 
People ex rel. Toms v. Board of Sup’rs 
of janie County, 92 N.E. 389, 199 N.Y, 


igen Vance v. Little Rock, 30 Ark. 
1. People ex rel. Toms v. Board of 


Sup’rs of Erie County, 92 N.E. 389, 
390, 199 N.Y. 150. 

[a] Thus, where the errors of a 
board of supervisors of a county in* 
determining the amount to be raised 
by taxation and apportioning it among 
towns are in the auditing of town or 
county charges, the court will not, in 
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[§§ 709-712 


The judgment of such court is subject to review by 
the Supreme Court of*the state, provided the peti- 
tion in error is filed within the time prescribed by 
such law;°> but its judgment on a question of fact 
will not be reversed unless clearly against the weight 
of the evidence.°®® 

[§ 710] (2) Certiorari.°” y 
review the proceedings of a levying board in levy- 


Certiorari may lie to 


to quash the levy so far as it is 


But it has been held that “such review 
will be allowed‘ only in exceptional cases, in which 
the public interest may be jeopardized.” 
such review the proceedings of the boards and cor- 
porate bodies in levying a tax may be reviewed and 
reversed if found void,? and the constitutionality 
of the statute under which the proceedings were had 
may be inquired into and determined.* 

[§ 711] 12. Liability for Acts of Board or Offi- 
The officers charged with the levy of taxes® 
may be held personally responsible to persons in- 
jured by their official action in cases where the levy 


Upon 


for want of jurisdiction or other 


cause;® but they are not so liable for errors or im- 
proper allowances in the levy, where they acted with- 
in their jurisdiction,’ nor are they liable for errors 
for which they are not responsible.® 

[§ 712] B. Assessors of Taxes*—1. Election of 
Assessors®—a. In General. It is necessary to the 
validity of an assessment of taxes,1° and the acts of 
the various officers under it,11 that it shall have been 


the exercise of its discretion, incon- 
venience the public by holding up an 
assessment roll for review by certio- 
rari. People ex rel. Toms v. Board 
of Sup’rs of Erie County, 92 N.E. 
389, 199 N.Y. 150. 

2. State v. Bell, 64 N.W. 845, 91 
Wis. 271. : 

[a] “Great care should be exer-. 
cised in the issuance of the writ in 
such cases, and it is frequently re- 
fused on the ground of inconven- 
ience.” State v. Bell, 64 N.W. 845, 91 
Wis. 271, 275. 

3. State v. Bell, supra. 

4 Miabilities for acts of assessor 
see infra §§ 747-757. 

5. See supra §§ 674, 677. 

6. Thames Mfg. Co. v. Lathrop, 7 
Conn. 550; Clark v. Axford, 5 Mich. 
182; Marsh v. Bowen, 12 Abb.N.Cas. 
CRYo= 12 

7. Parish v. Golden, 35 N.Y. 462. 

[a] Thus, where the supervisors 
have jurisdiction to issue a tax war- 
rant, they will not be lable in tres- 
pass because they have erred in al- 
lowing an improper item. Parish v. 
Golden, 35 N.Y. 462. 

8. Wall v. Trumbull, 

[a] Thus, where an 
dered to levy a tax for the payment 
of certain claims, if he is in no way 
connected with the allowance of the 
claims, the usual certificate delivered 
to him, specifying the amounts to be 
raised, would be a complete protec- 
tion to him, unless the certificate on 
its face showed that some of the mon- 
eys specified were for illegal charges. 
Wall v. Trumbull, 16 Mich. 228, 

9. Blection: 

As mode of filling office see Officers 


16 Mich. 228. 
officer is or- 


Of officials see Elections 20 C.J. p 46 
et seq. 
10. Validity of assessment gen- 
erally see infra §§ 758-762. 
11. Acts of officers under assess- 
ment generally see infra §§' 728-742. 
Presumption of validity as affect- 
ing officers under assessment see in- 
fra § 746. ' 


For later cases, developments and changes in the law see Annotations, same title and section number. 


_— 


§§ 712-714] 


made by assessors who were duly 
office if that is required by law.12 
Proof of valid elecsion. 


ular.t+ 


[§ 713] b. Time of Election. Where the office of 
tax assessor is an elective one!® he must be elected 
at the time fixed by law,!* and the legislature can- 
not, by attempting to extend the term of an assessor 
beyond the term as limited by the constitution,1? | 
prescribe the time for an election;1® nor will the 


12. See constitutional and_ statu- 
HaeG provisions; and cases infra this 
note. 

[a] Necessity of election.—A 
county assessor, as a “necessary of- 
ficer,” under the constitution must be 
elected under provisions made by the 
legislature. State v. Arrington, 4 P. 
735, 18 Nev. 412. 

[b] Sufficiency of election.—An 
assessment made by an _ assessor 
elected by qualified electors of the 
city and county of Sacramento is not 
a sufficient basis for the levy of a tax 
in the city of Sacramento for city 
DEPOseR: People v. Hastings, 29 Cal. 
[ce] Impeaching election.—In an 
action by a town to recover taxes as- 
sessed by persons chosen, sworn, and 
acting as the town’s assessors, de- 
fendant cannot impeach their election 
on the ground of an omission to use 
the check list in balloting. Sudbury 
v. Heard, 103 Mass, 543. 

[d] Record of ollection of asses- 
sors of a plantation at an annual 
meeting in 1910 was not invalidated 
because the record was not made until 
February, 1911. Inhabitants of Sandy 
River Plantation v. Lewis, 84 A. 995, 
109 Me. 472. 

Assessors as appointive officers see 
infra §§ 714, 715. 

13. Proclamation or notice of elec- 
tions geaerally see Elections §§ 80- 
85. 

14. Thayer v. 


i, Pick. 
(Mass.) 109. 

[a] “he fact not appearing of 
record, that the notification was out 
of season; the meeting having been 
held as though regularly warned, and 
it being so certified; and it being an 
annual meeting required by law, 
every presumption should be in favor 
of its regularity.” Thayer v. Stearns, 
1 Pick. (Mass.) 109, 112. 

15. Necessity of electing assessor 
see supra § 712. 

16. See cases infra this section. _ 

[a] Change in time of election.— 
Where the time of electing township 
assessors was changed from Novem- 
ber, 1898, to November, 1900, an as- 
sessor could not be legally elected at 
the election in November, 1898 to suc- 
ceed to an appointee whose term ex- 
pired in August, 1899. State v. Burke, 
57 N.E. 509, 154 Ind. 645. ; 

Time of elections generally see 
Blections § 101. 

17. See infra § 725. 

18. White v. Infield, 250 P. 81, 122 
Okl. 4. 

19. Ward v. Holmes, 144 P. 1104, 
26 Idaho 602. 

20. See supra § 712. 

21. See constitutional and statu- 
tory provisions; and cases infra this 
note. 

[a] Vesting of appointing power. 
—(1) Under L. (1913) p 123, the 
power of appointing a tax assessor in 
Murray county was in the ordinary, 
and not in the board of supervisors of 
roads, etc., there being no board of 
County Commissioners. Wilson v. 
Anderson, 115 S.E. 101, 154 Ga. 675. 
To same effect Barnes v. Watson, 98 
S.E. 500, 148 Ga. 822. (2) The Act of 
1842 confers upon the board of police 
the power to appoint commissioners 


Stearns, 


Where an assessor shows 
by the town records that he was duly elected after 
notice’® he is not bound to go behind the records 
and show that the proceedings of notice were reg- 
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elected to their 
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adoption of a law by which assessors are made ex 


officio tax collectors affect the time of their elec- 


tion.?® 


to classify lands. Ray v. Murdock, 
36 Miss. 692. . (3 Under Spec L. 
(1875) c 90 and the Bell charter [of 
St. Paul] of 1891, and the charter of 
1874, the president of the common 
council was entitled to participate as 
a member of the board vested with 
the duty of appointing an assessor for 
the county of Ramsey. State v. Haas, 
124 N.W. 983, 110 Minn. 111. (4) 
Act April 30, 1920 (Pub. L. p 613) 
which was a supplement to the 
Tax Act of 1903,.and created a coun- 
ty board with power to appoint 
agents necessary to enable it to exer- 
cise the function of passing upon the 
validity of taxes assessed, was not 
invalid as a supplement to a nonexist- 
ing statute, since the Supplementary 
Act of 1906, creating county boards, 
became a component part of the act 
of 1903, and was not repealed by the 
Revision of 1918 (Act March 4, 1918 
[Pub. L. p 847]). Spencer v. Middle- 
sex County, 111 A. 640, 95 N.J.Law 5. 
[b] Appointment as effected hy 
constituticnal provisions.—(1) Un- 
der a constitutional provision requir- 
ing county officers to be elected, as- 
sessors not being ‘‘county officers,” 
the legislature could provide for their 
appointment in certain counties. 
Commonwealth v. Collier, 62 A. 567, 
213 Pa. 138. To same effect State v. 
O’Brien, 115 N.E. 25, 95 OhioSt. 166. 
(2) Acts (1917) ec 1237, providing 
that the county court of each county 
shall appoint two citizens in each 
township who with the county asses- 
sor shall constitute the assessment 
and valuation board for the township, 
is not void as changing and restrict- 
ing the duties as prescribed by the 
constitution. Hutton vy. King, 205 S. 
W. 296, 134 Ark. 463. (3) Where an 
election for removal of a county seat 
was contested, and the legislature 
passed a special act requiring coun- 
ty business to‘be transacted at a cer- 
tain place, and conferred upon the 
county board of supervisors the pow- 
er to appoint suitable persons to as- 
sess property in any town whose 
books had not been returned, there 
was no constitutional objection to 
such law, and ample authority was 
conferred to make such appointments 
thereunder. DuPage County v. Jenks, 
650 FI 275.50 C4) eG. 2649.09) ei s294: 
amending L. (1907) c 408 (Rev. L. 
£1909] § 1038-53) providing for ap- 
pointment of a special assessor is not 
violative of Const. art 11 § 4, declar- 
ing that provision be made for the 
election of such county and township 
officers aS may be necessary. State 
v. Minnesota & Ontario Power Co., 
141 N.W. 839, 121 Minn. 421. (5) “An 
act to enable old counties from which 
fractions have been taken to form 
new counties, to appoint tax asses- 
sors for said fraction and to collect 
taxes therefrom” is constitutional 
(Act March 18, 1875). Matthews v. 
Blount County, 3 Lea (Tenn.) 120. 
[c] Particular statutes construed 
and applied.—(i) L. (1890-1891) p 
231 and Pol. Code (1895) § 717, pro- 
viding that the mayor and council of 
each town or city, at their option, 
might elect three freeholders resid- 
ing in the town or city as assessors, 
who shall value and assess all prop- 


[§ 714] 2. Appointment of Assessors—a. In Gen- 
eral. Where the office of assessor is appointive, the 
general rule applicable to elective assessors?® ap- 
plies to appointive assessors, who must be appointed 
by competent authority.?+ 
that public officers making such appointments do 
their duty,?? act fairly?* from good motives,?* and 
with the purpose and intent of obeying the law;2* 
and this presumption is not overthrown by suspi- 
cion,?® surmise,?? insinuation,?8 or innuendo.?°® 


It is presumed, however, 


An 


erty within the town or city liable for 
taxation, is cumulative and does not 
preclude an assessment through oth- 
er agencies provided by law. Shippen 
Bros. Lumber Co. v. Elliot, 68 S.E. 
509, 1384 Ga. 699. (2) Spec. L. (1875) 
c 90 § 1, authorizes the appointment 
of a county assessor by a board con- 
sisting of the chairman of the coun- 
ty commissioners of Ramsey county, 
the county auditor, and the president 
of the common council, and is no part 
of the charter of the city of St. Paul. 
State v. Johnstone, 63 N.W. 176, 61 
Minn. 56. (3) Act (1891) (Pol. Code 
§ 717 et seq) empowering the au- 
thorities of each town or city to elect 
three freeholders as assessors, was an 
amendment to the charter of every 
town or city in the state which did 
not at the time of its passage, have 
the full power conferred by the act; 
the fact that a given city had the 
power to appoint assessors to assess 
real property only did not, under the 
act, prevent it from taking effect in 
such city, so as to authorize assessors 
to assess the value of personalty. 
Dawson Compress, ete., Co. v. Daw- 
ace City Council, 33 S.E. 419, 107 Ga. 
. [d] Limitations of appointing ~ 
power.—Where a board was author- 

ized (Act of 1876 § 26) to appoint 

some suitable person to make and 

complete assessment rolls when the 

assessor had failed to do so, and to 

make a return thereof at a time fixed 

by the board, it was not authorized to 

appoint an assessor to complete the 

assessment which he had neglected 

to make within the time prescribed by 

law, but the acts of such anpointee 

were valid as the acts of a de facto 

officer. Wolfe v. Murphy, 60 Miss. 1. 

fe] Appointment by board with de 

facto member.—(1) Where a munic- 

ipal council appointed an assessor 

with a member sitting de facto, as 

against an assessor appointed after 

assumption of the seat of the de facto 

member by the contestant thereof, the 

former appointment was good, “for it 

can easily be seen to what utter con- 

fusion the proceedings of the munic- - 
ipality may be put by a wanton 

change of the assessors .. . in 

the midst of their duties.’”’ In re Mc- 

Pherson, 17 U.C.Q.B. (Ont.) 99. (2) 

Act by de facto board or assessor 

generally see infra § 740. 

{f] Right of appointee to asses- 
sor’s books.—Where the county clerk 
has delivered the assessor’s books and 
blanks to one appointed, and clothed 
with proper evidence of his appoint- 
ment, he cannot be compelled to de~ 
liver the same to another person 
claiming the same office by election. 
People v. Lieb, 85 Ill. 484. 

22.. Ray. Vs».Miller, 98.) Py «2895578 
Kan. 843. 

Presumptions affecting acts of as- 
sessing officials see infra § 746. 

23. Ray v. Miller, 98 FP. 239, 78 
Kan. 843. 

24. Ray v. Miller, supra, 

25. Ray v. Miller, supra. 

26. Ray v. Miller, supra. 

27. Ray v. Miller, supra. 

28. Ray v. Miller, supra. 

29. Ray v. Miller, supra 
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appointment contrary to law is a nullity,®® but an 
appointment made in violation of the statute,** or 
under an invalid statute,?? may be subsequently 


validated by a curative act. 
[§ 715] b. Vacancies, 


vacancy exists.*® 


30. Ga Nun v. Lefferts, 146 A. 662, 
7 N.J.Misc. 621. 

[a] Appointment of assessor for 
less than year contrary to statute 
providing for three year term was 
held a nullity. Ga Nun v. Lefferts, 
146 A. 662, 7 N.J.Misc. 621. 


31. James v. Haynes, 100 P. 622, 79 
Kan. 608. 
[a] Appointment of county asses- 


sor under L. (1907) p 603 c 408 § 18, 
“by board of county commissioners in 
violation of the old soldier preference 
law (lL. [1907] p 541 c 374) is validat- 
ed by the curative provisions of L. 
(1908) p 101 c 76, concerning assess- 
ment and taxation. The court further 
said: “The power of the Legislature 
to pass a curative statute giving 
validity to appointments made in vio- 
lation of the provisions of the old 
soldier preference law depends upon 
its power in the first instance to do 
away with the requirement. ‘The rule 
in regard to curative statutes is that 
if the thing omitted or failed to be 
done, and which constitutes the de- 
fect sought to be removed or made 
harmless, is something which the 
Legislature might have dispensed 
with by a previous statute, it may do 
so by a subsequent one.’” James v. 
Haynes, 100 P. 622, 623, 79 Kan. 608 
[quot Lewis Sutherland Statutory 
Construction vol 2 § 675]. 

32. James v. Haynes, supra; Whit- 
lock v. Hawkins, 53 S.E. 401, 105 Va. 
242. 

[a] Yhus, where a statute regu- 
lating the appointment of land as- 
sessors was amended and reénacted 
by a subsequent statute covering the 
whole subject, and assessors were ap- 
pointed and acted under such act, and 
then discovered the amendatory act 
was not passed by the requisite vote, 
and hence was a nullity, the legisla- 
ture then by a valid statute reénacted 
the amendatory statute and validated 
all acts done under it. Whitlock y. 
Hawkins, 53 S.E. 401, 53 Va. 401. 

33. See supra § 714. 

34. State v. Huff, 87 N.E. 141, 172 
Ind. 1, 189 Am.S.R. 355. 

[a] Evidence held insufficient to 
show abandonment of his office by an 
assessor. State v. Huff, 87 N.E. 141, 
172 Ind. 1, 139 Am.S.R. 355. 

35. Long v. Bowen, 23 S.W. 343, 
94 Ky. 540, 15 Ky.L. 276; Morgan vy. 
Doe ex dem. Harrell, 26 Miss. 408. 

36. Long v. Bowen, 23 S.W. 348, 
94 Ky. 540, 15 Ky.L. 276. 

37. State v. Burke, 57 N.E. 509, 
154 Ind. 645; Long v. Bowen, 23 §S. 
W. 348, 94 Ky. 540, 15 Ky.L. 276. 

[a] Appointee in such case is en- 
titled to hold office until expiration of 
the term.—State v. Burke, 57 N.E. 
509, 154 Ind. 645. ; 

38. Street v. Com., 6 Watts & S. 
(Pa.) 209. 

39. Street v. Com., supra. 

[a] Vacancy from invalid election 
is to be filled as any other vacancy. 
Street v. Com., 6 Watts & S. (Pa.) 209. 

40. Davies v. State, 30 OhioCir.Ct. 


The rule noted above*? 
applies in the cases of vacancies arising from aban- 
donment,®* resignation,®® removal,?® death,*7 fail- 
ure to elect,?® where a contested election is declared 
void,®® failure to qualify within the prescribed time 
after election,*® or if a vacancy othérwise occurs.*? 
There can be no valid appointment pursuant to a 
resignation unless such resignation has been made 
in due form to the appointing power*? and a vacan- 
cy is not created by the ex parte judgment that a 
Where the power of appointing 
assessors was vested in a certain officer to appoint 


lunatic, 


TAXATION : 


[§§ 714-716 


assessors to hold office until their successors duly 
qualified‘ and with the power, in case of a vacancy, 
to fill the office for the unexpired term, it was held 


that the power of appointment thus conferred was 


the contrary.*® 


527. 

[a] Rule stated.—Failure of mu- 
nicipal assessor to qualify within 
prescribed time is deemed a refusal 
to accept the office, which becomes 
ipso facto vacant, to be filled by ap- 
pointment by the county auditor. 
Davies v. State, 30 OhioCir.Ct. 527. 

Qualification see infra §§ 719-721. 

41. Long v. Bowen, 23 S.W. 343, 
94 Ky. 540, 15 Ky.L. 276. 

[a] Adjudication that assessor is 
and should be confined to 
asylum creates a vacancy in his of- 
fice. Long v. Bowen, 23 S.W. 343, 94 
Ky. 540, 15 Ky.L. 276. 

[b] Appointment to vacancies by 
governor under constitution see State 
v. State Assessors, 24 La.Ann. 410. 

42. State v. Huff, 87 N.E. 141, 172 
Ind. 1,139 Am.S:R. 355. 

[a] Appointment of successor up- 
on conditional resignation not ad- 
dressed to the appointing power is 
void. State v. Huff, 87 N.E. 141, 172 
Ind. 1, 139 Am.S.R. 355. 


43. State v. Huff, supra. 
44. See infra §§ 719-721. 
45. People v. Woodruff, 32 N.Y. 


ee 29 How.Pr. 203 [rev 42 Barb. 

46. McKeever v. Colvin, 123 P. 156, 
31 Okl. 715. \ 

[a] Resignation of appointee.— 
Sole power of the governor to make 
appointments to the office of county 
assessor under Sess. L. (1910-1911) 
ec 152 § 1, continues until a successor 
of the appointee is elected and quali- 
fied, and within such time the gover- 
nor may appoint a successor to a 
former appointee who resigned. Mc- 
Pons ag v: Colvin, 123 PR. 156;-31° Okl. 
T15. 

47. See statutory provisions. 

48. State v. Goldthait, 87 N.E. 1338, 
172 Ind. 210, 19 Ann.Cas. 737 (since, 
under Const. art 6 § 6, county as- 
sessors are required to search the rec- 
ords. maps, returns, etc., of the county 
to discover omitted property, a tax 
ferret contract for such purpose was 
against public policy). To same ef- 
fect Wallace v. Board of Com’rs of 
Shelby County, 92 N.E. 230, 46 Ind. 
App. 695. 

49. Gannaway v. McFall, 109 IIl. 
Avp. 23; Clark v. State, 117 N.E. 965, 
187 Ind. 276; Simpson y. Silver Bow 
County, 285 P. 195, 87 Mont. 83. 

[a]. Where tax ferret’s contract 
was for identical duties required of 
assessor, it was void. State v. Gold- 
thait, 87. N.B. 9138, (172. Ind. 210; +19 
Ann.Cas. 737. To same ‘effect Ganna- 
way v. McFall, 109 Ill.App.- 23. 

[b] Duty imposed on board of re- 
view.—Under a statute by which a 
board of review was required to as- 
sess property omitted by the as- 
sessors, the power to assess property 
omitted in former years was exclu: 
sively in such board, and a county 
board had no power to employ a tax 
ferret to search for omitted property. 
Stevens v. Henry County, 75 N.HE. 
1024, 218 Ill. 468, 4 L.R.A.N.S. 339. 


exhausted by a single exercise thereof, and in the 
absence of a provision therefor, no further appoint- 
ment could be made at the expiration of the term 
‘of original appointees,*® but there is authority to 


[§ 716] 3. Employment of Persons To Search Out 
Concealed or Omitted Property. Where it is not 
inhibited by statutory*’ or constitutional*® provi- 
sions, and the duty is not imposed upon other offi- 
cials,t® individuals may be employed by the proper 
authorities to search out property omitted from tax- 
ation.°® Although statutory power may be conferred 


[c] Recommendation of “tax fer- 
ret” held immaterial where the coun- 
ty auditor did in fact make the as- 
sessment. Montgomery v. Marshall 
County, 129 N.W. 329, 152 Towa 161. 

[d] Rule qualified.—(1) “The 
board had power to contract to pay 
for discovering and furnishing the 
county treasurer information leading 
to the collection of delinquent or 
dropped taxes, provided . . . the 
contract was not with a county officer 
whose duty it was to discover such 
information or with a deputy of such 
officer.” Clark v. State, 117 N.E. 965, 
967, 187 Ind. 276. (2) ‘Even where, 
as here, the statutes are broad enough 
to give to the county board power to 
thus secure the assessment of omitted 
property . . . the authority of 
the board to contract for such works 
depends upon the further question as 
to whether or not the duty is imposed 
upon other officials.” Simpson v. Sil- 
ver Bow County, 285 P. 195, 199, 87 
Mont. 83. 

50. Ind.—Clark v. State, 117 N.E. . 
965, 187 Ind. 276; Board of Com’rs of 
Wabash County: v. Workman, 116 N. 
WH. 83, 186 Ind. 280 [rev 103 N.E. 99]; 
Richmond v. Dickinson, 58 N.E. 260, 
155 Ind. 345; Workman v. Bent, 90 N. 
BE. 85, 45 Ind.App. 75; Fleener yv. Lit- 
sey, 66 N.E. 82, 30 Ind.App. 399. 

Iowa.—Disbrow v. Cass County, 93 
N.W. 585, 119 Iowa 538. 

Mont.—Simpson v. Silver Bow Coun- 
ty, 285 P. 195, 87 Mont. 83. 

Ohio.—State v. Lewis, 78 N.E. 523, 
74 OhioSt. 403. 

Okl.—State v. District Court of Ok- 
mulgee County, 250 P. 1028, 122 Ok1l. 
69; State v. Superior Court of Okmul- 
gee County, 250 P. 1024, 122 Okl. 70. 

Tex.—Von Rosenberg v. Lovett, 
(Civ.App.) 173 S.W. 508. 

[a] Reason for rule.—As the duty 
to discover and place on the assess- 
ment rolls omitted property is not 
placed upon any officer, such duties 
are not governmental functions and 
may be performed by individuals. 
Von Rosenberg v. Lovett, (Tex.Civ. 
App.) 173 S.W. 508. See also State v. 
Lewis, 78 N.E. 523, 525, 74 OhioSt. 403 
(‘These acts [relating to contracts 
with tax inquisitors] involve the ex- 
ercise of no power that is not legis- 
lative, and, however unwise they may 
appear to be, they must be held valid 
unless they are violative of some limi- 
tation which the people have imposed 
upon the exercise of that power’’). 

[b] Public necessity.—‘‘The board 
had power to contract to pay for dis- 
covering and furnishing to the coun- 
ty treasurer information leading to 
the collection of delinquent or dropped 
taxes, provided . . . an indispen- 
sable ‘public necessity existed for 
making such contract.” Clark v. 
State, 117 N.E. 965, 967, 187 Ind. 276. 

{c] Public policy.—“The purpose 
of the contract . . . is commenda- 
ble, to say the least. Its clearly ex- 
pressed purpose is to aid the county 
in its search for property which has 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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to make contracts with tax inquisitors that shall 
have prospective operation,®! a statute authorizing 
the employment of persons to discover real property 
does not authorize the employment of persons to 
discover omitted personalty.52 Such a contract may 
ue void in the absence of an appropriation there- 
or. 

[§ 717] 4. Bligibility—a. In General. Statutory 
requirements that an assessor of taxes shall be a 
freeholder, a resident of the town or district, ete., 
are mandatory,®* and although the fact that a mem- 
ber of a board vested with the duty of assessing 
lands within a certain district owns land in such 
district may not disqualify him,®® a member of a 
body having appellate jurisdiction of tax assessors 
is not eligible to appointment as assessor.°* Until 
the legislature shall remove the bar, a tax collector5? 
who has not made a final settlement of his accounts 
is ineligible to the office of assessor®® although he 
may have been formally elected, regularly sworn 
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eral rule applicable to regular assessors*! applies 
to deputy and assistant assessors,®? and although 
a deputy assessor may be disqualified by reason of 
holding other office,** his acts are valid as those of 
a de facto officer.°4 It has been held that because 
a deputy assistant is not an officer within the mean-. 
ing of the constitution, a woman is eligible to ap- 
pointment as such.®® 

[§ 719] 5. Qualification of Assessors—a. In Gen-. 
eral. Unless prescribed by the constitution,®® re-., 
quirements relating to the qualification of assessors 
are prescribed by statute®? and, it seems, are gov-_ 
erned by the rule applicable to public officers gen-— 
erally.°8 The best evidence of the due qualification 
of an assessor is the written oath itself or the of- 
ficial record of it;®® but the absence of any record 
showing that assessors were sworn does not furnish 
prima facie evidence that they were not sworn,’®. 
and if no such record is in existence, it may be 
proved by parol.‘ 


in, and may have acted.®® 


-[§ 718] b. Deputies and Assistants.®° 


been omitted from taxation, and to 
assist in collecting the amount found 
due on account thereoks a) a. 
Publie policy demands that every 
taxpayer contribute his just propor- 
tion to the expenses of government. 
- . . So far as its purpose is con- 
cerned, the contract is not void as 
against public policy.’ Simpson v. 
Silver Bow County, 285 P. 195, 197, 
198, 87 Mont. 83 [cit Von Rosenberg 
Lovett, (Tex.Civ.App.) 173 S.W. 
0 


8]. 

[d] “A ‘tax ferret’ is defined as a 
person engaged in the business of 
searching for property omitted from 
taxation.” Simpson v. Silver Bow 
County, 285 P. 195, 198, 87 Mont. 83. 

[e] Legislative authorization.— 
The legislature by the omission in 
Bh. '(1891) ¢ 99;, and. L: (1897) .c-95, 
amending Rev. St. (1881) § 6416, of 
the provision against employing tax 
ferrets, empowered the board of coun- 
ty commissioners to contract with 
such persons. Board of Com’rs of 
Wabash County v. Workman, 116 N. 
E. 83, 186 Ind. 280 [rev 103 N.E. 99]. 

[f] Contract of county commis- 
sioners to employ outsider to furnish 
information concerning taxation of 
net proceeds of mines was not void as 
usurping functions of other Officers. 
Simpson v. Silver Bow County, 285 P. 
195, 87 Mont. 83. 

[g] Since city clerk was not re- 
quired to make such investigation, 
the city council could contract with 
private persons to search for proper- 
ty which had been secreted and omit- 
ted from the tax duplicates of the 
city. Richmond v. Dickinson, 58 N. 
E. 260, 155 Ind. 345. 

Power to employ tax ferrets as af- 
fected by power to compensate them 
see infra § 745. . 

51. State v. Lewis, 4 OhioN.P.N.S. 
454. 
[a] “Any omissions of property,” 
as used in a statute authorizing con- 
tracts with tax inquisitors,, was in- 
tended to include all omissions, past, 
present and future. State v. Lewis, 
4 OhioN.P.N.S. 454. 

52. Von Rosenberg v. Lovett, (Tex. 
Civ.App.) 173 S.W. 508. 

53. Contract as affected by absence 
of appropriation see infra § 745. 

54. In re Assessorship, 23 Pa.Co. 
654, 

[a] Removal from district after 
election disqualifies an assessor. In 
re Assessorship, 23 Pa.Co. 654. 

Statutory requirements construed 
as mandatory generally see Statutes 
§§ 630-637. ; 

55. Ex p. Calhoun, 10 N.B. 454. 


56. Hawkins v. Jonesboro, 63 Ga. | f 
| years a resident of the county, might 


527. 


[a] Reason for rule.—‘“‘It cannot 


[§ 720] b. Oath.72 A statutory requirement that 


The gen- 


be sound that an officer having, or 
sharing, the power of appointment to 
another office, can, on general prin- 
ciples, become the incumbent of thea 


latter, either de jure or de_ facto.” 
Pas v. Jonesboro, 63 Ga. 527; 
[b] Rule discussed.—‘‘Members of 


the board are not eligible to the ap- 
pointment of assessors, for they have 
appellate functions to perform which 
are inconsistent with the original as- 
sessment at- their hands. Their judg- 
ment is to be reserved for ulterior 
exercise on appeal, and not put forth 
in the first instance. Moreover, when 
a statute confers the appointing pow- 
er, and does not expressly authorize 
self-appointment, the appointment of 
someone other than self is always 
contemplated. The creator is not to 
be his own creature.” Hawkins v. 
Jonesboro, 63 Ga. 527, 528, 529. 

Boards having appellate jurisdic- 
tion over assessors generally see in- 
fra §§ 1015-1024. 

57. Generally see infra §§ 1293- 


1352. 
58. Inhabitants of Otisfield v. 
Scribner, 151 A. 670, 129 Me. 311; 


Springfield v. Butterfield, 56 A. 
98 Me. 155. 

As de facto assessor see infra 740. 

Collector as being under duty to 
settle accounts see infra § 1313. 

59. Springfield v. Butterfield, 56 A. 
581, 98 Me. 155. 

60. Employment of deputies and 
assistants see infra § 730. 

61. See supra § 717. 

62. Zangerle v. Thompson, 116 N. 
E. 41, 95 OhioSt. 262, 263 (“Section 17 
of the Parrett-Whittemore act (106 
O. L. 250) provides that an assistant 
assessor shall be a citizen possessing 
the qualifications of an elector of 
such ward or district; and Section 18 
of the same act provides that the as- 
sistant assessor shall possess all the 
qualifications of an elected assessor’’). 

63. Texas & Pacific Ry. Co. v. Har- 
rison County, 54 Tex. 119. 

64. Texas & Pacific Ry. Co. v. Har- 
rison County, supra. 

Acts of de facto assessors see infra 


65. State v. District Board of As- 
sessors, 15 OhioN.P.N.S. 535. 

66. See constitutional provisions, 

67. See statutory provisions. 

[a] Constitutionality.—A statute 
relating to eligibility of assessors was 
not unconstitutional where it did not 
contravene a constitutional require- 
ment that assessors be electors as the 
only necessary qualification. The 
court further said, ‘‘The requirement 
that he shall be a freeholder and four 
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be eliminated, and the act remain per- 


assessors be sworn is mandatory,’* but the form of 


fect, and in each instance the consti- 
tutional requirement that they be 
electors would be the only qualifica- 
tion necessary.” State v. Goldthait, 
87 N.H. 133, 187, 172 Ind. 210, 19 Ann. 
Cas: (332. 

68. See Officers §§ 85-96. 

69. Ware v. Bradbury, 29 F.Cas. 
No. 17,168, 3 Sumn. 186; Bowler v. 
Brown, 24 A. 879, 84 Me. 376; Ben- 
nett v. Treat, 41 Me. 226; Colburn v. 
Ellis, 5 Mass. 427. 

[a] Record as prima facie evi- 
dence.—A record of an annual meet- 
ing reciting that specified persons 
were chosen as first, second, and third 
assessors and duly qualified is prima 
facie evidence that they were sworn 
as required by law. Inhabitants of 
Sandy River Plantation v. Lewis, 84 
A. 995, 109 Me. 472. 

[b] Lack of proof as to affidavit. 
—Where proof is unsatisfactory that 
assessor has made and filed affidavit 
required by law, but yet has acted as 
assessor for a certain time, and where 
there has been no proceedings to de- 
clare the office vacant, the court is 
loath to hold in a controvergy to 
which he is not a party, that his acts 
as a de facto assessor were null and 
void. Scott v. Watkins, 22 Ark. 556. 

Oath see infra § 720. 

70. Sibley v. Smith, 2 Mich. 486. 
See also Valdez v. Fish, 4 Alaska 427 
(where an act of congress incorporat- 
ed towns in Alaska and gave them 
power to levy municipal taxes, and 
required all officers appointed by 
councils to take an oath, and the 
levy of a tax was obiected to because 
the record did not show that the as- 
sessor took the oath, the tax was 
voidable only on a showing that omis- 
sions or defects in the tax proceed- 
ings resulted in injustice to him). 

71. Farnsworth Co. v. Rand, 65 Me. 
19; Kellar v. Savage, 17 Me. 444. 

72. Officers generally see Officers 
§§ 86-87. 


73. Daly v. Fisk, 134 A. 169, 104 
Conn. 579; Ayers v. Moulton, 51 Vt. 
Las, 

[a] Rule stated.—“A binding oath 


laid upon the assessor who is about to 
go forth to value property, that he 
will appraise it at its actual cash 
value, is probably the most usual and 
appropriate, if not the only, means the 
legislature can provide to secure the 
taxation of property according to its 
value,’ aS required by the constitu- 
tion.” ‘0... 7A, failure? to take sthis 
oath within the time prescribed, ipso 
facto vacates the assessor’s office. 
. . . These provisions were enact- 
ed in the interests of the property 
owners; and when the assessor re-' 
fused to take the required oath, and 
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oath,7+ and a requirement that the record show be- 
fore whom assessors qualified is directory only; 
and it is generally held that a tax assessor is a de 
facto officer?® whose acts are valid,’’ although he 
fails to take the oath required by statute,’® or takes 
it in an informal or irregular manner,’® or before 
a proper officer who fails to attach his signature and 
seal of office at the time,’° or before one not au- 
thorized to administer it,®+ or if he fails to have 
the oath recorded,®? or attached to the assessment 
Where the duty of assessing personal prop- 
erty for a certain time is devolved upon county 
officers vested with the duty of appraising real es- 
tate, they are not required to take an additional 


roll,®* 


oath.§4 


' Failure to take oath of allegiance. 
ship assessors take the oath prescribed by the char- . 
ter thereof, and have entered on the discharge of 
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giance.®® 


Where town- 


the duties of their office, an assessment made in 


the clerk, in violation of law and his 
duty, delivered to him the assessment 
book, no assessment on that book can 
be made the foundation of a valid tax 
title.” Martin v. Barbour, 34 F. 701, 
708, 704 Jfaff 11 S.Ct. 944, 140 U.S. 
634,35 L.Ed. 546}. 

_{[b] Two oaths required.—Where 
an act passed to “equalize taxation” 
formulated only one oath for listers, 
and which was only a part of an es- 
tablished system, it was to be read in 
connection with existing statutes in 
pari materia, and these required a 
preliminary oath and a qualification 
for office, and the other a certification 
of the completed list, and to make a 
valid list it was necessary for listers 
to take both oaths. Walker v. Burl- 
ington, 56 Vt. 131. 

[ce] Sufficiency of oath.—Where 
the oath taken was exactly that pre- 
scribed by the statute, it is sufficient 
as against the objection that the oath 
failed to show that persons taking it 
swore to do anything as listers, or to 
describe them as listers. City of 
Montpelier v. Central Vermont Ry. 
Co., 93 A. 1047, 89 Vt. 36. 

{d] Sufficiency of filing of oaths.— 
Where the oaths of tax listers were 
bound up with the grand list for the 
year, and the book was filed in the of- 
fice of the city clerk, the oaths were 
sufficiently filed within the meaning 
of a statute providing for the filing of 
such oaths by the city clerk. City 
of Montpelier v. Central Vermont Ry. 
Co:, 93 A. 1047, 89 Vt. 36. 


.: 74 Daly v. Fisk, 134-—A. 169, 171, 
104 Conn. 579; Patterson v. Creighton, 
42: Me. 367. 4 


“The exact form of the oath is not 
the essence of this legislation, and is 
therefore directory.” Daly v. Fisk, 
supra. 

[a] Substantial compliance.—(1) 
The statute was substantially com- 
plied -with where the oath signed did 
not contain the name of the office, but 
was attached to a certificate of elec- 
tion showing the office. Ventura 
County v. Barry, 277 P. 338, 207 Cal. 
189. (2) ‘According to the best of 
our knowledge and belief” instead of 
“according to law,’ as prescribed by 
the statute, was held a substantial 
compliance. Daly v. Fisk, 134 A. 169, 
104 Conn. 579. But see Lynde v. Dum- 
merstone, 17 A. 45, 61 Vt. 48 (where 
listers supplemented with the words 
“to the best of our judgment,” to the 
statutory form, “I , do solemnly 
Swear (or affirm) that I will appraise 
Qe an de hy hein ORO SIE Yaniv. int i4eges GILG 
will faithfully discharge all the du- 
ties conferred upon me by law So 
help me God,” the oath and the tax 
list were vitiated). 

[b] “Faithfully and impartially 
perform the duties assigned them,” 
answers the statutory requirement 


that assessors be “duly sworn.” Pat- 
terson v. Creighton, 42 Me. 367. 

[c] Whero selectmen have taken 
oath of office, they are not required 
before assessing taxes, to be sworn 
as tax assessors. Odiorne v. Rand, 59 
N.H. 504. 

75. Inhabitants of Sandy River 
Eaeatarton v. Lewis, 84 A. 995, 109 Me. 


72. 

[a] It is immaterial that the rec- 
ords of a plantation do not show be- 
fore whom assessors qualified, as re- 
quired by Rey. St. c 4 § 27, that sec- 
tion - being merely directory.  In- 
habitants of Sandy River Plantation 
v. Lewis, 84 A. 995, 109 Me. 472. 

76. Cross references: ; 

‘De facto” 18 C.J. 453. 
De facto officers generally see Officers 

§§ 366-373. 
rw of de facto assessors see infra 


77. See infra § 740. 

78. Ark.—Sawyer v. Wilson, 99 S. 
W. 389, 81 Ark. 319; Barton v. Lat- 
tourette, 17 S.W. 588, 55 Ark. 81; 
Murphy v. Shepard, 12 S.W. 707, 52 
ren 356; Moore v. Turner, 438 Ark. 

3. 

Ill.—Guyer v. Andrews, 11 Ill. 494, 

Mass.—Welsh v. Briggs, 90 N.E. 
1146, 204 Mass, 540. 

N.Y.—Dows v. Irvington, 66 How. 


Pr:93. 

a PPO te v. 10 Lea 

Tex.—Blewett v. Richardson Inde- 
pendent School Dist., (Commn.App.) 
oe 529 [aff (Civ.App.) 230 S.W. 

Vt.—Smith v. Hard, 17 A. 481, 61 
Vt. 469; Brock v. Bruce, 2 A. 598, 58 
Vt. 261. 

[a] Material alteration of oath.— 
Where the form of the oath to be tak- 
en by assessors is prescribed by stat- 
ute, and is intended to secure a just 
valuation of the property to be as- 
sessed, and in the oath attached to 
the assessment roll of a certain year 
a change is made in the language so 
that the oath can truthfully be taken 
even if the assessment is entirely un- 
equal and unjust, and cannot be laid 
as the foundation for an indictment 
for perjury however grossly the as- 
sessors should violate their duty, the 
assessment is void. Shattuck v. Bas- 
com, 112) N. BL 283, H05aN, Y= 39. 

79. Gould v. Monroe, 61 Me. 544, 

80. Avant v. Flynn, 49 N.W. 15, 
2 Sie 1533 


Hopkins, 


Valdez v. Fish, 4 Alaska 427, 
434 [cit Cyc]; Hale v. Cushing, 2 
Me. 218; Hayes v. Hanson, 12 N.H 
284; Day vy. Peasley, 54 Vt. 310. 

[a] Statutory requirement that 
certificate of oath be filed in collec- 


[§ 721] c. Bond. 
assessors must file bonds,**® and although neglect or 
failure properly to file the bond required may 1n- 
validate his title to office,’7 it will not necessarily 
invalidate the assessment which he makes,** and an 
excess penal sum in an assessor’s bond over the stat- 
utory requirement will not render the bond void.%° 

Approval of bonds of assessors is an act requir- 
ing such judgment of the officer attempting to ex- 
ercise such approval that it cannot be done by a 
merely ministerial officer.°° 

[§ 722] 6. Status—a. In General. 
rule assessors are statutory officers,91 and are to 
be regarded as public officers rather than as agents 
of their municipality,®? and, according to the cir- 


[§§ 720-722 


their official capacity is valid and binding, although 
they have not taken a constitutional oath of alle- 


It is generally required that 


As a general 


tor’s office is directory.—Hale v. Cush- 
ing, 2 Me. 218. 

83. Stell v. Watson, 11 S.W. 822, 
51 Ark. 516; McClure v. Warner, 20 
N.W. 387, 16 Neb. 447; Hallo v. Hel- 
mer, 10 N.W. 568, 12 Neb. 87. 


84. Fernsel v. Rector, 47 Ind. 114. 
85. Koontz v. Hancock, 20 A. 1039, 
64 Md. 134. To same effect Rowell v. 


Horton, 3 A. 906, 58 Vt. 1 (‘This re- 
quirement of the constitution has 
never been regarded by the pepole nor 
by the legislature of the state as ex- 
tending to and including such offi- 
cers as derive their authority to act 
from towns and other municipal 
bodies; and to hold that it includes 
town, village, and school-district offi- 
cers would be giving a new construc- 
tion to the language used in the sec- 
tion’). 

86. See statutory provisions; 
cases infra this section. 

Cross references: 
eg ere generally see Officers 
Liability of sureties on assessors’ 

bonds see infra § 757. 

87. State v. Cocke, 54 Tex. 482. 

[a] Giving of bond is not condi- 
tion precedent to the title to the of- 
fice invested by election, but the fail- 
ure to give it would operate as a de- 
feasance which would be sufficient 
ground for judicial declaration of for- 
feiture of the office. State v. Cocke, 
54 Tex. 482. 

Title to public office generally see 
Officers § 212. 

88. Washington County y. Miller, 
14 Iowa 584, 

[a] De facto status.—“If the as- 
Sessor filed his official bond, took the 
oath of office, and entered upon the 
discharge of his duties, he became an 
officer de facto, at least, and the par- 
ty refusing to take the required oath 
cannot escape liability by showing 
that the bond was informal, that the 
oath was not indorsed upon his bond, 
or any other similar irregularity.” 
Washington County vy. Miller, 14 Iowa 
584, 585, e 

Cross references: 


and 


Acts of de facto assessors as being | 


valid see infra § 740. 
Oath as affecting de facto status see 
supra § 720. 
89. Steusoff v. Liberty County, 
(Tex.Civ.App.) 34 S.W.(2d) 6438. 


oe Davies v. State, 30 OhioCir.Ct. 
[al Deputy county auditor is not 


clothed with power to approve bonds 
of assessors. Davies y. State, 30 
OhioCir.Ct, 527. 

* 91. See statutory provisions. 

92. Rockland v. Farnsworth, 44 A. 
681, 98 Me. 178; Burr v. City of Bos- 
ton, 95 N.E. 208, 208 Mass. 537, 34 
L.R.A.N.S. 148; Consolidated Ice Co. 
v. New York, 59 N.E. 713, 166 N.Y. 92. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


 §§. 722-725] 


cumstances, may be considered as ministerial,®® 
judicial,®* or quasi judicial officers.?® 

[§. 723] b. As Ministerial Officer. 
held that an assessor acts as a ministerial officer in 
entering omitted property on the assessment roll at 
a value as of the time at which it was omitted,®® 
in making an assessment on a private bank,®? and 
in ascertaining the value of bank stocks from 
The action of a state board in determin- 
ing the values of property for taxation has been 


banks.°8 


held to be administrative.®® 
[§ 724] c. As Judicial Officer. 


sessors have jurisdiction! they act judicially in de- 
eiding what property is taxable and what property 
is exempt,” in determining the amount of the as- 
sessment,* in determining the value of property 
subject to assessment,* and may decide questions of 
law as well as of fact;®> but in some eases it is said 
that they act in a quasi judicial capacity only.® 
Likewise, a state board acts in a judicial,’ or quasi 
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It has been 


act.”1° 


a constitutional 
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such a board acts judicially only when determin- 
ing the property subject to taxation,® and that its 
fixing of values thereon was an “administrative 


In New York the apportionment of values in a 
town among the villages is a judicial function, and 
not within the jurisdiction of the local assessors.11 

[§ 725] 7. Tenure of Office—a. In General. Under 


provision that the term of offiee 


of any public official shall not be extended beyond 


the period for which he was elected or appointed, 


Where tax as- 


judicial® capacity. It has been held, however, that 


“Officers upon whom the duty of 
making assessments for the purpose 
of taxation is imposed are independ- 
ent public officers, exercising public 
powers, charged with special public 
duties, possessing jurisdiction as 
agents of the state, and for whose 
acts the state is not liable. Nor is 
that state responsible for any mistake 
or misfeasance of their duty.”’ Peo- 
ple v. Roberts, 50 N.E. 53, 155 N.Y. 
408, 41 L.R.A. 228. ; 

98. See infra § 723. 


94. See infra § 724. 

95. See infra § 724. 

$6. People v. Goff, 52 N.Y. 434. 
97. Mannings Bank v. Armstrong, 


211 N.W. 485, 204 Iowa 512, 517, 518. 
“After this sworn statement is filed 
with the assessor, setting out these 
various items and the valuation plac- 
ed thereon by the bank itself, he has 
no discretion in the matter, and is 
bound to take the values thus fixed 
by the bank. . . . It must neces- 
sarily follow, therefore, that the du- 
ties of the assessor, when presented 
with a private bank statement of this 
kind, are simply to make a mathe- 
matical calculation to determine the 
assessable value of the property, iden- 
tically the same as it was in state, 
savings, and national banks.” Man- 
nings Bank y. Armstrong, supra. 

98. First Nat. Bank v. Hayes, 171 
N.W. 715, 718, 186 Iowa 892. 

“Bnough:has been said to indicate 
that the duty performed by the as- 
sessor in ascertaining the value of 
bank stock is merely ministerial in its 
nature. All exacted of him is accu- 
rate computation.” First Nat. Bank 
v. Hayes, supra. 

Cross references: 

Assessment of banks generally see in- 
fra §§ 845-848. ; 
Assessor as having authority to as- 

sess banks see infra § 732. 

99. Western Union Telegraph Co. 
vy. Tax Commission of Ohio, 21 F.(2d) 
355. See infra § 724 text and note 9, 

State boards as having authority 
+o make assessments see infra §§ 732- 


738. 
1. See infra § 728. 
2. Foster v. Van Wyck, 2 Abb.Dec. 


(N.Y.) 167, 8 Transcr.A. 196, 4 Abb. 

Pr.N.S. 469, 41 How.Pr. 493. 
Property: . 

Exempt from taxation see supra §§ 
382-618. 

Liable to taxation see supra §§ 134— 


HO: 

Palmer v. Lawrence, 6 Lans. (N. 
¥.) 282. 

4. People v. Hart, 163 N.E. 769, 332 
Ill. 467; Williams v. Weaver, 75 N.Y. 
30 [aff 100 U.S. 547, 25 L.Ed. 708]; 
Peo. v. Ferguson, 38 N.Y. -89, 5 
Transcr.A. 347; In re Donner-Hanna 
Coke Corporation, 209 N:Y.S. 62, 212 


App.Div. 338 [aff 150 N.E. 541, 241 
N.Y. 530]; People v. Hall, 114 N.Y.S. 
511, 130 App.Div. 362; People. v. 
Dykes, 19 N.Y.S. 79; Union Tanning 
Co. v. Commonwealth, 96 S.E. 780, 123 
Va. 610. 

[a] Selectmen in assessing taxes, 
act judicially and not as town agents 
as respects obligation to obey town 
vote to exempt from taxation. Eyers 
Woolen Co. v. Town of Gilsum, 146 A. 
511, 84 N.H. 1, 64 A.L.R. 1196. 

[b] In West Virginia “That an 
assessor is not a judicial officer, with- 
in the meaning of the Constitution is 
clear. He is not. mentioned in Art 
VIII, dealing with and defining the 
judicial department. The office is 
provided for in Art IX, creating local 
executive and administrative officers, 
and not a word in that article signifies 
intent to vest in it any judicial func- 
tion or power. It is no doubt within 
the legislative power to make the 
matter of taxability and valuation 
subjects of judicial cognizance, but it 
need not do so at the inception of the 
procedure for taxation. The subjects 
are not inherently judicial in the 
sense that all preliminary steps in- 
volve the performance of judicial 
functions. Award of judicial inquiry 
as to the validity of an assessment, 
on either ground, after it has been 
completed or even later satisfies the 
requirement of due process of law.” 
State v. Rocke, 113 S.H. 647, 91 W.Va. 
423 


5. Buffalo, etc., R. Co. v. Hrie Coun- 
ty, 48 N.Y. 98. 

6. Western R. Co. v. Nolan, 48 N. 
Bia 5il os 
120 S.E. 296, 187 Va. 477;. Stimson 
Timber Co. v. Mason County, 192 P. 
994, 112 Wash. 603; Weyerhaeuser 
Timber Co. v. Pierce County, 167 P. 
35, 97 Wash. 534; Heuston v. King 
County, 155 P. 773, 90 Wash. 200 ‘Laff 
159 P..696, 92 Wash. 701]; Vancouver 
Waterworks Co. v. Clarke County, 104 
P. 180, 55 Wash. 112; Northern Pac. 
Ry. Co. v. Pierce County, 104 P. 178, 
55 Wash. 108. 

“In estimating the value of all oth- 


er property [than bank stock] he is’ 


required to determine its value ac- 
cording to his best judgment and 
therein exercise a quasi judicial func- 
tion.” First Nat. Bank v. Hayes, 171 
N.W. 715, 718, 186 Iowa 892. 

[a] In deciding land taxable as 
mineral land, assessors act quasi ju- 
dicially. Alexander vy. Common- 
wealth, 120 S.E. 296, 137 Va. 477, 

7. Illinois Cent. R. Co. v. Miller, 
106 So. 635, 141 Miss. 213. 
~ “Weare of the opinion that the tax 
commission is a quasi-judicial body, 
exercising, in the case of assessments, 
a judicial function, and that it is not 
a party to the litigation, but is a 


Alexander v. Commonwealth; 


the legislature cannot enact a law extending the 
term of office of the assessor in a particular coun- 
ty,1? and in the absence of a provision authorizing 
assessors to hold office until their suecessors are 
elected and qualified, under a provision that the 
legislature shall not create an office the tenure of 
which shall exceed four years, the office of assessor 
becomes vacant at the expiration of a four year 
term, even though no successor is elected or qual- 


judicial body, in the first instance, 
passing upon the’ contentions of the 


|revenue agent representing the state 


on the one hand and the railroad com- 
pany, the defendant, on the other, and 


|that it has no right to prosecute an 


appeal from the judgment of the cir- 
cuit court reviewing its action.” TIlli- 
nois Cent. R. Co. vy. Miller, supra. 

State board as having authority to 
assess corporate property see infra §§ 
732-738. 

8. U.S.—City Ry. Co. v. Beard, 293 
F. 448. 

It.—TIlinois & St. L. R. & Coal Co. 
v. Stookey, 13.N.E. 516, 122 Ill. 358; 
St. Louis Bridge & Tunnel Co. v. Peo- 
ple, 21 N.E. 348, 127 Ill. 627. 

Neb.—Chicago, B. & Q. R. Co. v. 
Box Butte County, 155 N.W. 881, 99 
Neb. 208, Ann.Cas.1918D 1037. ‘ 

Wash.—Weyerhaeuser Timber Co. 
ete eat County, 167 P. 35, 97 Wash. 


[a] Decision of state board in fix- 
ing valuation of railroad property (1) 
for taxation is quasi judicial in its na- 
ture (Illinois & St. L. R. & Coal Co. 
v. Stookey, 13 N.E. 516, 122 Ill. 358; 
St. Louis Bridge & Tunnel Co. v. Peo- 
ple, 21 N.E. 348, 127 Ill. 627; Chica- 
go, B. & Q. R. Co. v. Box Butte Coun- 
ty, 155 N.W. 881, 99 Neb. 208, Ann. 
Cas. 1918D 1087), (2) and can there- 
fore be assailed only for fraud or 
want of jurisdiction (Illinois & St. L. 
R. & Coal Co. v. Stookey, supra; St. 
Louis Bridge & Tunnel Co. v. People, 
supra). 

State board as having authority to 
assess railroad property see infra §§ 
734-7388. 

9. Western Union Telegraph Co. wy 
Tax Commission of Ohio, 21 F.(2d) 
355.:358. 

“The fixing of values for taxation 
is essentially administrative. .But it 
would also seem that the body is 
clothed with some powers judicial in 
their nature. The determination by 
it of whether or not property is sub- 
ject to taxation comes within the lat- 
ter class.” Western Union Telegraph 
Co. v. Tax Commission of Ohio, supra. 

Property subject to taxation gener- 
ally see supra §§ 134-179. 

10. See supra § 723 text and note 
99% ‘ 

11. People ex rel. New York Cent, 
& H. R. R. Co. v. Gourley, 92.N.E. 398, 
198 N.Y. 486. 

Limitations on power of local as- 
sessors see infra § 731. 

12.. State v. Arrington, 4 P. 735, 
18 Nev. 412; White v. Infield, 250 P. 
81, 122 Okl. 4 (L. [1925] ¢ 68, extend- 
ing the term of office of county asses- 
sor of Ellis county for two years and 
prescribing the time of holding the 
next election for assessor was.invalid 
as extending the term of a public offi- 
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ified.1® The adoption of a eonstitutional amend- 
ment by which the tax assessor became ex officio tax 
collector, does not affect the terms of the assessors.*# 
There is no extension of the terms of assessors ap- 
pointed for a term of years from a certain date, 
and until their successors are appointed and qual- 
ify, by an act which provides that wherever the term 
of any elective or appointive assessor shall termi- 
nate other than on a certain date in any year after 
passage of the act, then, and in all such cases such 
term shall be extended until such date following 
the date when their term would have terminated.*® 

Failure to qualify after election and the resigna- 
tion of the assessor elected thereat, and the proper 
appointment of one as his successor and who duly 
qualifies, ends the term of the incumbent under a 
former election.+® 

Secretaries of boards of taxation. A law provid- 
ing that secretaries of county boards of taxation 
shall hold office during good behavior, applies to 
secretaries subsequently appointed, and not to those 
in office at the date of its enactment, since to con- 
strue it otherwise would render it retroactive.1* 

[§ 726] b. Appointees to Vacancies. When one 
is appointed to fill a vacancy’® in the absence of 
a provision to the contrary, he holds the office until 
the next general election,}® at which time his suc- 


cer beyond the term for which he was 
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Election of assessors see supra §:- 


[§§ 725-728 


cessor should be elected for the balance of the un- 
expired term.?° On the death of an incumbent be- 
fore the expiration of his term, but after his re- 
election for another term, the appointee holds office 
only until the expiration of the term during which 
the vacancy occurred,” and the vacancy occurring 
at the beginning of the succeeding term is to be filled 
according to law.?? ‘ 

[§ 727] 8. Removal. Assessors may be removed 
at any time if they hold office merely at the pleas- 
ure of the appointing power.?* Assessors may be 
removed by the act of the legislature in abolishing 
the office,?2# and although the legislature may pre- 
scribe and regulate the duties of assessors,?° it can- 
not abolish the office contrary to the intendment 
of the constitution.2* Although the voters may 
elect to abolish the office of an assessor pursuant to 
statutory authorization,?? the then incumbent holds 
his office until the expiration of the term for which 
he had been elected,?® unless he dies,?® resigns,°®° 
or otherwise vacates,? in which event his duties 
devolve upon the proper officer.*? 

[§ 728] 9. Rights, Pawers, and Duties—a. In 
General. An assessor of taxes, being a public of- 
ficer,?? can act officially only in pursuance of au- 
thority conferred upon him by law and within the 
limits of such authority.** When certain duties and 


| 
[a] Succession of county clerk.— 


elected or appointed). 

138. State v. Morton, 254 P. 147, 149, 
50 Nev. 145. 

“With us, the office of assessor is 
not a constitutional, but a statutory, 
office, yet, pursuant to the constitu- 
tional provision: in question, the term 
. . . is ‘fixed, determinate,’ by the 
eonstitutional provision invoked, just 
as much as if the office had been cre- 
ated by the Constitution itself. ... 
‘The Legislature . . . has not 
power to create an additional term for 
an office whose term is limited by the 
Constitution.’ ” State v. Morton, su- 
pra [quot People v. Edwards, 28 P. 
$31, 93 Cal. 153]. 

Vacancies generally see supra § 715. 

14. Ward vy. Holmes, 144 P. 1104, 
26 Idaho 602 (Const. art 18 § 6, as 
amended L. [1912 Extra Sess.] p 53). 
“15. Lee y. Cahill, 112 A. 855, 95 N. 
J.Law 383. 

fa] Thus, where provision was 
made under Pub. L. (1905) p 75 for 
the term of three years from January 
1, 1917, until appointment and qualifi- 
cation of successors, such terms were 
not extended by Pub. L. (1920) p 42 
providing that terms terminating oth- 
er than on June 13, in any year after 
passage of the act should be extend- 
ed until June 13 following the date 
when their terms would have termi- 
nated. The court further said, “The 
act of March 1, 1920, is prospective 
and could by its terms only extend 
the terms of office of assessors whose 
terms had not yet expired. Ass*#ssors 
whose terms had expired before the 
passage of the act and were merely 
holding over pending the appointment 
and qualification of their successors 
were not affected by the act. The 
period between the expiration of the 
fixed term and the appointment and 
qualification of a successor is not a 
part of the term.” Lee v. Cahill, 112 
A. 855, 856, 95 N.J.Law 383. 

16. State v. Cocke, 54 Tex. 482. 

Appointments to vacancies see su- 
Prase 5s 

17. Spencer v. Middlesex County 
pars of Taxation, 111 A. 640, 95 N.J. 

aw 5 


18. ‘See supra § 715. 
19. State v. Coleman, 135 N.W. 
444, 91 Neb. 167. See also supra § 


715 text and note 45, 


‘uary> <1, °.1920, 


Toho 
20. State v. Coleman, 135 N.W. 444, 
91 Neb. 167. 

21. State v. Smith, 163 P. 784, 53 
Mont. 841. ¢ 

[a] Thus, where an incumbent 
was elected in November to succeed 
himself to a term beginning the fol- 
lowing January, but died in Decem- 
ber, the appointee could serve only 
until the expiration of the term in 
January, at which time the vacancy 
which arose could be filled by a new 
appointee of the board of county com- 
missioners. State v. Smith, 163 P. 
784, 53 Mont. 341. 

22. State vy. Smith, supra. 

23. People vy. Barker, 39 N.Y.S. 140, 
5 App.Div. 227 [aff 44 N.E. 1127, 150 
NoYe"5 701]: 

[a] Thus under Pub. L. (1920) p 
42, providing that when the term of 
assessor terminates other than on 
June 30 of any year following pas- 
sage of the act, such term should be 
extended until June 30 of the year 
following, did not apply to one ap- 
pointed assessor by a town on Jan- 
uary 1, 1921, by reason of an unsuc- 
cessful attempt made by the govern- 
ing body to appoint a successor Jan- 
since he was a mere 
intruder after the term for which he 
wasiappointed had expired, and could 
be ousted at the pleasure of the gov- 
erning body. Nicolini v. Ubertino, 
115 A. 332, 96 N.J.Law 306. 

24. Rosborough v. Boardman, 7 
P. 261, 67 Cal. 116; State v. Harris, 45 
N.W.- 1101, 2 N-D:°1:90- 

25. See infra §§ 728-738. 

26. Hutton v. King, 205 S.W. 296, 
134 Ark. 463 (Const. [1874] art 7 § 
46, when construed in connection with 
article 16 § 5, contemplates that the 
office of county tax assessor must 
form a fixed part of any valuation 
scheme erected by the legislature and 
that the office cannot be abolished). 

27. See statutory provisions. 

28. J. S. Hatcher & Co. v. Gosper 
County, 145 N.W. 993, 95 Neb. 543. 


29. J. S. Hatcher & Co. v. Gosper 
County, supra. 
30. J. S. Hatcher & Co. v. Gosper 


County, supra. 


1. J. S. Hatcher & Co. v. Gosper 
County, supra. 
32.. See statutory provisions. 


“That the legislative intent was to 
continue the office during his incum- 
bency, and not during the term for 
which he had been elected, if he did 
not continue toe be the incumbent un- 
til the expiration of that term, is too 
apparent for serious disagreement. 
If the Legislature had meant to con- 
tinue the office until the expiration 
of the term, instead of during the in- 
cumbency of the then incumbent, it 
wouli have been easy to have done 
so in apt language. We therefore 
hold that, upon the resignation of 
then scounty <cassessor | Wawa i the 
county clerk, eo instante, became ex 
officio the county assessor.” J. S. 
Hatcher & Co. v. Gosper County, 145 
N.W. 993, 995, 95 Neb. 543. | 

33. Cross references: 

“Public officer’ see Officers § 8. 
Status of assessor as public officer 

see supra § 722. 

34. See constitutional and statuto- 
ry provisions; and cases infra this 
note. 

[a] Assessors must act within the 
authority given them.—Chemung Nat. 
Bank vy. Elmira, 53 N.Y. 49 [mod 6 
Lans. 116]. See also Jackson County 
Vv. Kaul, 96-P. 45-4 Kamn 715, TAs aT 
L.R.A.N.S. 552 (“The taxes having 
been brought on the roll by a specific 
kind of authority, they stand or fall 
by virtue of that authority’’). 

[b] Legislature may prescribe 
duties of assessors from time to time, 
and adopt such methods of ascertain- 
ing the value of taxable property as 
may be deemed expedient. Hutton y. 
King, 205 S.W. 296, 134 Ark. 296. 

[ec] Auditor general and state 
treasurer as having jurisdiction to 
settle an account and state a balance 
against bank for unpaid taxes on div- 
idends. Easton Bank vy. Common- 
wealth, 10 Pa. 442. 

[d] Towns may be authorized by 
the legislature to regulate and’ pre- 
scribe the duties of assessors. Cox 
v. Segee, 92 N.E. 620, 206 Mass. 380. 

[e] Material duties of assessor as 
defined by statute see Freeman v. Ter- 
rell, 284 S.W. 946, 115 Tex. 530. 

[f]_ Regulation of use of blanks, 
records, books, etc.—Under Colo. L. 
(1911) p 612, creating a state tax com- 
mission, and § 13 subd 3, giving it 
power to prescribe a uniform system 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 728] 


powers relating to the assessment of property have 
been legally delegated to a board, its rulings, deci- 
sions, and acts, if reasonable and within its juris- 
Where assessors 
are without jurisdiction, and act without authority, 
their acts are illegal and void,?* and jurisdiction 
to assess property cannot be acquired by an erro- 
The authority of assessors 
is limited to the districts within and for which they 
were elected or appointed; they have no power to 
assess property situated beyond those limits.*§ 
they have no jurisdiction to assess a nonresident 


diction, will not be disturbed.*5 


neous assertion of it.37 


of procedure in the assessor’s office, 
and all forms, blanks, books, and rec- 
ords used therein and providing that 
“no other system, forms, or blanks,” 
ete., ‘‘shall be used in such offices, ex- 
cepting those prescribed by the com- 
mission,” the forms prescribed must 
conform to the statutes, and the com- 
mission cannot insist that the opera- 
tion of a statute be suspended so that 
its idea of forms may be carried into 
effect. Moore vy. Gas Securities Co., 
278 F. 111. 

[g] Classification of property.— 
Where neither assessor nor board of 
equalization had anything to do with 
the classification of property, allega- 
tions in an action to recover taxes 
paid under protest of failure of such 
persons to correct an alleged improp- 
er classification were immaterial. 
Butte Electric Ry. Co. v. McIntyre, 
227 PB. 61, 71 Mont, 21. 

{h] Where power of taxation is re- 
served to auditor, he exercises such 
powers without reference to the com- 
missioner of banking and is not bound 
by the rules and regulations of the 
banking department. Commonwealth 
v. Union Trust Co. of Pittsburgh, 85 
A. 461, 237 Pa. 358. 

85. Charleston Oil Co. v. Carter, 
JIS Ses 8, 1ok..S:C.. 466.) See Inox: 'p, 
Williams, 48 S.Ct. 523, 277 U.S. 267, 
271, 72 L.Ed. 877 (“Whatever the 
scope of the jurisdiction of the as- 
sessing body and whatever method of 
valution pursued, the function to be 

erformed is simply that of fact-find- 
ng’’). 

a} Thus where a state board was 
required to adopt a method for taxing 
mixed gasoline, and an oil company 
of its own volition mixed nontaxable 
and taxable gasoline in the same res- 
ervoir, the board was entirely within 
its jurisdiction in assessing thirty 
per cent of the gasoline sold from 
such reservoir during a certain time. 
Charleston Oil Co. v. Carter, 128 S.E. 
8, 131 S.C. 466. 

Boards as having power to assess 
corporate property see infra §§ 732— 
738. 

36. People ex rel. Erie R. Co. v. 
State Tax Commission, 158 N.E. 884, 
246 N.Y. 322; In re Donner-Hanna 
Coke Corporation, 209 N.Y.S. 62, 212 
App.Div. 338 [aff 150 N.E. 541, 241 N. 
Y¥. 530]: 

[a] Erroneous determination of 
jurisdiction.—‘‘The commission inves- 
tigated the facts, and must be deemed 
to have’ decided that the streets be- 
came public highways before occu- 
paney by the railroad, and that the 
stream was navigable. These 


’ questions of fact have been _ errone- 


ously decided by the commission, and, 
accordingly, there was no jurisdiction 
to assess.” People v. State Tax Com- 
Sele as 158 N.E. 884, 885, 246 N.Y. 


[b] ustration—Where the as- 
sessment of land is fixed triennially 
for three years, an annual assessor 
has no jurisdiction to reassess it un- 
less improvements are made or build- 
ings are destroyed. Manor Real Es- 
tate Co. vy. Cooner, 13 Pa.Dist. 83. — 

[c] Extraneous matters.—The ju- 
risdiction of the proper officials to as- 
sess a tax on bank stock was not af- 
fected by the existence of outside 
facts bearing on the proper measure 
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So 


of deduction, which facts were never 
called to their attention. Citizens’ 
Sav. Bank v. New York, 56 N.Y.S. 295, 
37 App.Div. 560 [aff 59 N.E. 1120, 166 
N.Y. 594]. 

387. McLean v. Jephson, 25 N.E. 
409, 1238 N.Y. 142, 9, L.R.A. 493; Un- 
ion Steamboat Co. vy. Buffalo, 82 N.Y. 
351; Dorn v. Fox, 61 N.Y. 264 [rev 
6 Lans. 162]; In re Donner-Hanna 
Coke Corporation, 209 N.Y.S. 62, 212 
App.Div. 338 [aff 150 N.E. 541, 241 
NiY.. 530]. 

38. U.S.—Union Pac. R. Co. v. 
Alexander, 113 F. 347. 

Cal.—Williams v. Corcoran, 46 Cal. 
553; People y. Placerville, etc., R. Co., 


34 Cal. 656; People v. Hastings, 29 
Cal. 449. 

Me.—Winslow v. Morrill, 47 Me. 
411. 


Mada.—Burgess 
Darby, 29 A. 605 

N.Y.—City of New York v. McLean, 
63 N.E. 380, 170 N.Y. 374; People v. 
Dederick, 57 N.Y.S. 1131, 40 App.Div. 
570 Laff 55 N.E. 1099, 160 N.Y. 687]. 

[a] Assessors have jurisdiction to 
assess all lands in their districts.— 
Buffalo, etc., R. Co. v. Erie County, 
48 N.Y. 93. 

[b] Indian reservation attached to 
an organized county for taxing pur- 
poses, being a part of the county tax- 
ing district to which it is attached, 
the county assessor of such organized 
county is the proper officer to assess 
the property in such’ reservation. 
Pryor v. Bryan, 66 P. 348, 11 Okl. 357 
Laff 23 S.Ct. 549,189 U.S. 325, 47 du. 
Ed. 835]. 

[c] Jurisdiction of state tax com- 
mission extends only to assessment 
of something which the law makes as- 
sessable. People ex rel. Erie R. Co. 
v. State, 158 N.E. 884, 246 N.Y. 322. 

39. Ware v. Percival, 61 Me. 391, 
14 Am.R. 565; Herriman y. Stowers, 
43 Me. 497; Hilton v. Fonda, 86 N.Y. 
3a9. faff 19... Hun,..191);, .Dorwin |v. 
Strickland, 57 N.Y. 492; Bailey v. 
Buell, 50 N.Y. 662 [rev 59 Barb. 158]; 
Mygatt v. Washburn, 15 N.Y. 316; 
Henry v. Edson, 2 Vt. 499. 

[a] Tllustrations.—(1) Where a 
farm, the whole of which was occu- 
pied, was located partly in one dis- 
trict and partly in another, and was 
assessed by assessors in the district 
in which the owner did not reside, the 
assessment and the tax founded there- 
on were illegal .and, void. Dorn v. 
Backer, 61 N.Y. 261 [rev 61 Barb. 597]. 
(2) Under a statute providing that ev- 
ery person shall be assessed in the 
town or ward in which he resides, an 
assessment of personal property 
against a person in a ward in which 
he does not reside is invalid, although 
he formerly lived in such ward, and 
still resides in another ward in the 
same city where his property would 
be assessable by the same assessors. 
Wilcox vy. Rochester, 29 N.E. 99, 129 
ING Oot Tale TON: Vee Lou bs, Bun 
72). 
Assessor as being liable to nonresi- 
dent for assessment of property not 
within the district see infra § 750. 

40. Union Tanning Co. v. Common- 
wealth, 98 S.E. 780, 123 Va. 610. 

Return of property owner see infra 
§§ 763-771. 

41. Green v. Walker, 63 Me. 311. 

42 Amos vy. Jacksonville Realty 


of Williamsport v. 


for property not within their district.?® 
are not bound by the return of the property owner*°® 
and in their inventory must deseribe property taxed 
so that it can be identified with certainty.*! 
sessors are not required to anticipate the sale of 
land to the state for taxes for the year preceding, 
but may assume that taxes assessed will be paid by 
‘the proper party.*? 

Fixing of values. 
purpose of taxation may be fixed by the assessor** 
or by a board,** but the failure of the board of 
assessors of a district to meet and decide on a basis 
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Assessors 


As- 


The value of property for the 


& Mortgage Co., 
Fla. 403. 

“The assessment for the year 1914 
was completed August 3, 1914, before 
the sale of August 4, 1914, for the 
taxes of 1913; hence the assessor was 
not forbidden to make the assess- 
ment for 1914 by the provisions of 
section 524, Compiled Laws of Florida 
(Acts 1907, c. 5596, § 22). [Relating 
to assessment of lands that have es- 
caped taxation, or lands illegally 
sold].”. Amos v. Jacksonville Realty 
& Mortgage Co., supra. ’ 

43. See.cases infra notes 46, 47; 
and infra § 790. 

44. See statutory provisions; 
cases infra this note. 

[a] Constitutionality. — Creation 
by the legislature of a board of ap- 
praisers in certain counties with au- 
thority to fix the valuation of real 
property in the first instance was con- 
Stitutional, and a taxpayer had no 
right to have his property taxed on 
the valuation made by the assessor. 
Missouri River Power Co. vy. Steele, 
80 P. 1093, 32 Mont. 433. 

[b] Where public service commis- 
sion failed to fix value of new branch- 
es of railroad as it was required to 
do by statute, it became the duty of 
the tax commission to do so under a 
statute requiring the latter to assess 
railroad property. Oregon-Washing- 
ton R. & Nav. Co. v. Thurston County, 
167 P. 930, 98 Wash. 158 [error dism 
gee aa 335, 246 U.S. 678, 62 L.Ed. 


934]. 

[c] Conelusiveness of findings of 
value.—(1) Under a statute providing 
that the public service commission 
should ascertain the value of public 
service corporations for purposes of 
assessment and taxation, and that the 
findings of the commission should be 
conclusive as to the “facts stated in 
such findings as of the date therein 
stated under the conditions then ex- 
isting,” and under a further provision 
that the owner of a public utility 
could have the findings as to its mar- 
ket value reviewed by the courts, 
where the owner of a public utility 
failed to have such findings reviewed 
as under the statute, the findings be- 
came final and conclusive as of the 
date stated under the conditions ex- 
isting. Spokane & I. BE. R. Co. v. Spo- 
kane County, 143 P. 307, 82 Wash. 24; 
Same vy. Whitman County, 143 P. 310, 
82 Wash. 696. (2) Under such stat- 
ute, the state board of tax commis- 
sioners were under the duty of pro- 
ceeding to fix the value of the prop- 
erty of a railroad for taxation pur-. 
poses, which value controlled until a 
finding was.made by the public serv- 
ice commission, and when such find- 
ing was made by the public service 
commission, the finding of the board 
of tax commissioners was required to! 
give way. Spokane & I. E. R. Co. v. 
Spokane County, 134 P. 688, 75 Wash, 
72 [err dism 35 S.Ct. 284, 238 U.S. 642; 
59 L.Ed. 1502]. 

[a] “General supervision” con- 
strued.—Under a statute requiring the 
state board of tax commissioners to 
exercise “general supervision” over 
assessors and county boards of equal- 
ization, and the assessment of taxa- 
ble property in order to secure equal- 
ity in taxation, such board did not 
act merely in an advisory -capacity, 


81 So. 524, 526, 77 


and 
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of. valuation is a mere irregularity where the as- 
sessor of such district is bound to assess the prop- 
erty therein at its true value,*® and where authori- 
ty is vested in county officers to value property in the 
county for the purpose of taxation, they cannot 
shift or delegate it to any other board or officer.*® 
In fixing the valuation of property, a board of as- 
sessors and the assessor may take into considera- 
tion their own knowledge and information acquired 
by their investigations,*7 and may compare the val- 
ue of the property with other property of the same 
character so as to form an honest judgment as to 
Where it is so required, a 
board of tax survey must complete a “scientific sur- 
vey’*® of all taxable property before having juris- 
diction to transmit to assessors any tax valuations.®°® 
A law requiring an appeal tax court to deliver a 
statement to a tax collector annually, showing the 
valuation of all property, does not require the reval- 
uation of all property each year.** 
Placing of property on assessment roll.>? 
. officials may be vested with the duty to see that all 


the value to be fixed.*® 


but had power to classify intercounty 
railroads and fix the value thereof for 
purposes of taxation. Great North- 
ern Ry. Co. v. Snohomish County, 93 
P. 924, 48 Wash. 478. To same effect 
Spokane Falls, ete., R. Co. v. Stevens 
County, 93 P. 927, 48 Wash. 699; Great 
Northern R. Co. v. Snohomish County, 
93 P. 924,48 Wash. 478. 

Authority and duty of boards are 
related to assessment: 
Generally see infra § 731. 
Of franchises see infra § 733. 
ae property see infra §§ 734- 


Valuation of railroad property gen- 
erally see infra § 853. 

45. Smith v. Leavenworth County, 
9 Kan. 296. 

46. Great Northern Ry. Co. v. Oka- 
nogan County, 223 F. 198. 

[a] Thus, where a_ state board 
classified railroads for the purpose of 
taxation, and arbitrarily included in 
one class all railroad grades and 
rights of way upon which ties had not 
been removed or had not been laid, 
whether the right of way had been 
abandoned or whether the railroad 
was under construction, and directed 
county assessors to assess. such 
rights of way at a certain amount, 
the county officials could disregard 
such instructions if they deemed them 
unjust or unequal as applied to a 
railroad grade and right of way lying 
wholly within the county. Great 
Northern Ry. Co. v. Okanogan Coun- 
ty, 223 F: 198. 

47. Valuation of property general- 
ly see infra § 789. 

48. People v. Millard, 139 N.E. 113, 
307 Ill. 556. 


49. Oglesby v. Chandler, (Ariz.) 
288 P. 1034. 
[aj] Terms defined.— ‘Scientific 


survey” means examination of condi- 
tion, Situation, and value, based on 
systematic knowledge thereof; ‘sur- 
vey’? means to examine with reference 
to condition, situation, and value; 
“scientific’ means agreeing with or 
depending on rules or principles of 
science; and ‘science’? means accumu- 
lated and accepted knowledge which 
has been systematized. Oglesby v. 
Chandler, (Ariz.) 288 P. 1034. 

50. Oglesby vy. Chandler, supra. 
.odly Aejis Co. vy. Ray, 144, A.. 842, 
844, 156 Md. 590. 

52. Generally see infra § 864. 
. 58. Simpson y. Silver Bow County, 
285 P. 195, 87 Mont. 83. 

[a] “Itis the business of the coun- 
ty, acting through its officers and 
agents, to see that all property liable 
to assessment and taxation is placed 
upon the assessment roll, to the end 
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ment roll.>? 


risdiction.°® 
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property liable for taxation is placed on the assess- 


Searching premises.” An assessor is not armed 
with a statutory warrant to enter upon and search 
the premises of a person against his will for the 
purpose of discovering taxable property.** 

Exempted property. Where assessors assess prop- 
erty which is exempt by law®® they act without ju- 


Authority of mercantile appraisers to order pub- 
lication of notice of appraisements may be implied.*7 

Report and payment of fees and commissions. A 
law requiring an assessor to report to the county 
commissioners the fees and commissions of his office, 
and to pay over to the general revenue fund the 
amount due, is constitutional,®* and mandamus will 
lie to enforce such duty.°® 

[§ 729] b. Authority To Make Assessments—(1) 
In General. Except as may be otherwise provided 


by constitutional provisions,®® authority to assess 


County 


that the burdens of government may 
fall in like proportion upon_ all.” 
Simpson y. Silver Bow County, 285 P. 
195, 199, 87 Mont. 83. 

[b] Duties defined.—Assessors 
must bring in complete lists of taxa- 
ble property, valued at. the prices 
they respectively believe it would sell 
for if sold separately at a bona fide 
sale after notice, and it is the duty of 
the board of revision to reduce such 
valuations as may be necessary under 
a uniform rule (Act May 15, 1841, 
Pub. L. p 393, Act July 27, 1842, Pub. 
L. p 441). In re Assessment of Ir- 
win Basin Coal Lands, 17 Pa.Dist. 
825. 

54. McCallum y. Board of Review 
of Des Moines, 159 N.W. 1036, 178 
Iowa 468. k 

Constitutional and statutory limi- 
tations on searches see Searches and 
Seizures §§ 5-13. 

55. What property exempt see su- 
pra §§ 434-457. 

56. Matter of New York Catholic 
Pb eG 17 N.Y. 342 [aff 8 Hun 

[a]. Rule applied to: (1) Property 
of a charitable institution. New York 
Infant Asylum y. Westchester County, 
31 Hun (N.Y.) 118. (2) United States 
bonds. Matter of Ulster County, #20 
Hun (N.Y.) 484. (3) Property pur- 
chased with pension money. Brode- 
rick v. Yonkers, 48 N.Y.S. 265, 22 App. 
Div. 449; Van Hise v. Rensselaer 
County, 48 N.Y.S. 874, 21 Mise. 574; 
Lapolt v. Maltby, 31 N.Y.S. 686, 10 
Misc. 332. 

Assessor as being liable for assess- 
eee of exempt property see infra § 

57. Joos vy. Commonwealth, 101 A. 
454, 455, 257 Pa. 221. 

“The notices of assessments made 
by the appraiser . . . are requir- 
ed by the act of 1846 to be given by 
at least four advertisements in at 
least two newspapers, if there be so 
many published in the county. While 
the act is silent as to who is to' order 
publication, the fair implication is 
that it was intended to vest the au- 
thority to do so in the appraiser.” 
(Act April 22, 1846 [Pub. L. 486] 
12; Act April 11, 1862 [Pub. L. 492]). 
Joos v. Commonwealth, supra. 

Publication of notice of appraise- 
ments generally see infra § 911. 

58. Nolan y. State, 102 So. 827, 88 
Fla. 465. 

59. Nolan v. State, supra. 

Cross references: 

Issuance of mandamus in matters re- 
lating to levy and assessment see 

Mandamus §§ 415-429%. 


am 


taxes is conferred by statute,®1 and an assessor has 
only such authority as is conferred upon him by.the 


Liability of assessor to county for 
Esp coMecies by his office see infra 


60. See constitutional provisions; 
and cases infra this note. 

[a] Essential duties of assessor or 
board must be preserved until a 
change is made by a proper amend- 
ment to the constitution. Blomquist 
v. Board of Com’rs of Bannock Coun- 
ty, 137 PB. 174, 25 Idaho 284. 

[b] Power exclusive.—Persons 
elected or appointed to ascertain the 
value of property for purposes of tax- 
ation are exclusively vested with that 
power under Const. art 9 § 1. Peo- 
ple v. Sweitzer, 170 N.E. 728, 339 Ill. 


[ec] Limitations.—Const. art 4 § 6, 
and art 9 §§ 1, 2, creating the office of 
assessor in each county providing for 
the appointment of assistant asses- 
sors and securing to assessors the 
right to hold their offices and dis- 
charge the duties thereof until their 
Successors are elected and qualified, 
unless sooner removed for cause, con- 
sidered in connection with art 10 § 1, 
requiring equality and uniformity of 
taxation og property in proportion to 
its value to be ascertained as directed 
by law, do not confer upon assessors 
full and exclusive power and author- 
ity over the valuation of property in 
their respective counties for the pur- 
pose of taxation. State v. Rocke, 113 
S.E. 647, 91 W.Va. 428. 

[d] Particular words construed.— 
“The words ‘assessor’ and county 
‘board of equalization,’ carry with 
them the powers usually confer- 
red upon officers of like names.” 
Blomquist v. Board of Com’rs of 
borne: County, 137 P. 174, 25 Idaho 

[e] Delegation of legislative pow- 
er.—The section of a statute requir- 
ing county assessors to meet annual- 
ly and establish a valuation through 
the state of property for taxation was 
held not to be a delegation of legisla- 
tive power when considered in con- 
nection with another section relating 
to the assessment of property at its 
actual cash value. State v. Wells 
Fargo & Co., 150 P. 836, 38 Nev. 505 
Laff 39 S.Ct. 62, 248 U.S. 165, 63 L. 
Ed. 190}. 

aenory, to extend tax see infra 


Constitutional provisions vesting 
authority to assess corporate proper- 


.ty see infra § 732. 


_61. Standard: Chemical Co. v. Cur- 
tis, 233 P. 1112, 77 Colo. 10; Michelin 
Tire Co. of California v. Hurlburt, 254 
Pe. 196, 1207 Orich10. 

[a] “Officers must make their as- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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statute®? or constitutional provision under which he | acts,®? and only a properly authorized officer®* or 


Sessments in the manner prescribed 
by law.’-—Sussex County v. Jarratt, 
106 -S.H. 384, 627, 129 Va. 672. ° To 
Same effect McGinnis v. Nelson Coun- 
ty, 135 S.E. 696, 146 Va. 170. 

[b] Authorization of assessment 
of taxes is legislative prerogative, 
and must be done as the legislature 
directs. Apgar v. Wilkinson, 116 So. 
78, 95° Fla.-457%. 

[c] All authorities valuing and as- 
sessing lands must look to statutes 
dealing with the subject for their 
authority to act. Philadelphia & R. 
Coal & Iron Co. v. Northumberland 
County Com’rs, 79 A. 169, 229 Pa. 460. 

[d] Duty of assessors is fixed by 
®xpress provisions of statute.—Ches- 
apeake & Potomac Telephone Co. v. 
District of Columbia, 39 App.D.C. 565. 

fe] Assessors are statute officers; 
the statutes of the state specifying 
the objects subject to taxation, and 
directing assessment of the same, and 
defining the duties of assessors, are 
at once the source and measure of 
their authority; they cannot assess 
property of a particular kind of their 
own motion, and their authority for 
So doing must have been conferred 
by some provision of law. State v. 
aoe of Assessors, 36 So. 91, 111 La. 


ae 

{f] Neither administrative nor 
judicial officers have any powers with 
reference to assessments of taxes ex- 
cept those conferred by the legisla- 
ture. Commonwealth v. Deford Co., 
120 S.E. 281, 187 Va. 542. 

[g] “The assessor has the arm of 
the law to aid him in the performance 
of his duty.. He should not fear ad- 
verse public opinion nor attempt to 
bring popularity in the discharge of 
his duties, by indifference, or by 
bandaging his eyes.”’ Harjim, Ine., v. 
Owens, 52 F.(2d) 530, 535. 

{h] Assessment of taxes is not 
equitable proceeding, but is governed 
by special rules which must be fol- 
lowed. Darr v. Dawson County, 139 
N.W. 852, 93.Neb. 93. 

{i] After assessment has been 
made against an executor, trustee, or 
administrator, it is the duty of the 
assessor under St. (1909) c 490 pt 1 
§ 49, not to diminish the amount 
thereof until a list has been brought 
in as required by § 41. Sears v. Town 
of Nahant, 102 N.H. 494, 215 Mass. 


329. 
[i] Finishing incomplete assess- 
ment.—An incomplete assessment 


roll, commenced by one city tax as- 
sessor and completed by his succes- 


sor, is valid. Pensacola v. Bell, 22 
Fla. 469. 
[k] ‘Transfer of assessing power. 


—Where the power of original assess- 
ment was not conferred upon a state 
board of equalization by the consti- 
tution, but was conferred thereon by 
statute, it was within the power of 
the legislature to withdraw it from 
such body and confer it upon a tax 
commission created by statute. In re 
Opinion of the Justices, 123 P. 660, 55 
Colo. 17. 

[1] Assessing officers need not ac- 
cept owner’s valuation of bridge, but 
should determine its value by avajila- 
ble means. People v. St. Louis Mer- 
chants’ Bridge Co., 125 N.E. 752, 291 
P1952 

[m] “Appears on the assessor’s 
books”? means that an assessment was 
entered on the books by Pub. St. 
(1882) c 11 §§ 50-54, relating to books 
for use in an assessment; and hence 
a finding by a board of assessors as 
a whole, or a majority thereof, was 
authorized, notwithstanding testimo- 
ny that a designated person was ap- 
pointed assessor for a specified dis- 
trict, with a first and second assist- 
ant, the first of whom was the local 
man and having all the say. Welsh 
v. Briggs, 90 N.E. 1146, 204 Mass. 

4 


[n] Assessment of mines.—<A stat- 
ute limiting the assessment for taxa- 
tion of certain nonproducing mines to 
an amount not exceeding the amount 
per acre at which the lowest produc- 
ing mine in the same locality is as- 
sessed, is a valid exercise of the leg- 
islative power, and is not an invasion 
of the functions of the assessor (Rev. 
St. [1908] § 5625). Foster v. Hart 
yeaa Mining Co., 122 P. 48, 52 Colo, 

[o] Auditor of Porto Rico has no 
power to assess taxes (Organic Act 
of Porto Rico § 20, as amended by Act 
March 4, 1927 § 38 [USCA tit 48 § 
786]). Holeomb v. Fajardo Sugar Co., 
27 F.(2d) 13 [cert den 49 S.Ct. 79, 278 
U.S. 648, 738 L.Ed. 557]. 

[p] Assessors must discharge 
faithfully their duty of assessing all 
taxable property (Rev. -L. ce 12, 18). 
Burr v. City of Boston, 95 N.E. 208, 
ae we 537, 34 L.R.A.N.S. 143. 

q 
struments.—Under Const. art 4 § 6, 
and art 9 §§$ 1, 2, as affected by art 
10 § 1, assessors are agents or in- 
strumentalities in the hands of the 
legislature for the exercise of its sov- 
ereign power of taxation and execu- 
tion of a constitutional mandate re- 
quiring equality and uniformity in 
taxation, and supervise the work of 
the assessors in the valuation and as- 
sessment of property either in its 
progress or after completion thereof, 
by and through the action of other 
officers, agents, and tribunals. State 
v. Rocke, 113 S.E. 647, 91 W.Va. 423. 

[r] Commissioner of railroads as 
assessor thereof.—A statute provid- 
ing that the commissioner of rail- 
roads shall assess taxes against rail- 
roads on or before a certain date, 
upon the report of the railroad com- 
pany for the preceding year, was 
merely directory, and the failure of 
the commissioner to so assess did not 
deprive the state of its right to tax, 
and an acting commissioner could as- 
sess the tax which his predecessor 
had failed to assess. Manistee & 
G. R.. R. Co. v. Turner, 73 N.W. 240, 
115 Mich. 291. . 

[s] Bule applied.—For the reason 
that the authority of an assessor to 
proceed with his work depends only 
on the directions of the statute under 
which he acts, such authority is not 
dependent on a warrant given him by 
any other officer. Rowe vy. Friend, 38 
A. 95, 90 Me. 241; Alvord v. Collin, 20 
Pick. (Mass.) 418. 

State board as being authorized to 
assess railroads see infra §§ 734-738. 

Statutory provisions vesting au- 
thority to assess corporate property 
see infra §§ 732-738. 

62. Ill.—People v. Sheridan-Bromp- 
ton and Annex Building Corporation, 
163 N.E. 403, 331 Ill. 495; People v. 
Keogh, 137 N.E. 816, 306 Ill. 323. 

Ind.—New York Cent. R. Co. v. Pub- 
lic Service Commission of Indiana, 
134 N.E. 282, 191 Ind. 627; State Board 
of Tax Com’rs v. Belt Railroad & 
Stock Yards Co., 130 N.E. 641, 191 Ind. 
282. 

Iowa.—McCallum v. Board of Re- 
view of City of Des Moines, 159 N.W. 
1036, 178 Iowa 468. 

N.Y.—Trowbridge v. 
Wis 39: ‘ 

Tex.—State v. Cage, (Civ.App.) 176 
S.W. 928. 

[a] Assessments for prior years. 
—‘It seems to be well settled that 
an _assessor of taxes has only such 
powers as are expressly given by stat- 
ute; that general statutes requiring 
assessment of property for taxation 
relate to current years only; and that, 
in order to authorize assessments for 
prior years when other assessors were 
in office, special statutes are required 
expressly giving such authority.” 
State v. Cage, (Tex.Civ.App.) 176 S. 
W. 928, 930. 


Horan, 78 N. 


Assessors as legislative in- 


[b] Assessors cannot make assess- 
ments otherwise than as authorized 
by statute.—Trowbridge v. Horan, 78 
N.Y. 439), . 

[ec] Provisions of statute under 
which assessment is made must be 
observed.—Gonzalez v. Pirazzi, 23 
Porto Rico 370. 

[ad] UWnauthorized tax.—A tax not 
authorized by statute or purporting 
to be authorized by an unconstitu- 
tional statute is void and cannot be 
validated by an erroneous assessment.: 
ya v. Guillot, 66 So. 765, 136 La. 

[e] Unconstitutional statute.—An 
assessment purporting to be author- 
ized by an unconstitutional statute is 
void. Furlow v. Guillot, 66 So. 765, 
136 La. 162. 

63. See cases supra note 60. ee 

64 Cross v. Georgia Iron & Coal - 
Co., 250 F. 438, 162 C.C.A. 508; South- 
ern Pac. Co. v. Pima County, (Ariz.) 
296 P. 5383; Southern Pac. Co. v. Gra- 
ham County, (Ariz.) 285 P. 998; Mat- 
a v. Ruth, 1 Lack.Leg.Rec. (Pa.) 


“The General Assembly, in con- 
formity with the constitution, has en- 
acted statutes declaring what prop- 
erty shall be taxed, the manner in 
which it shall be assessed and the of- 
ficers who shall make the assessment. 
The power of valuing property for 
taxation rests exclusively with such 
officers and an attempted assessment 
by any other authority is void.” Cen- 
tral Illinois Public Service Co. v. 
Swartz, 119 N.E. 990, 284 Ill. 108, 110. 

[a] County assessor held proper 
party to assess automobile, and not 
the county treasurer (Remington & 
B. Code, § 9103). Brewer v. Dunn- 
ing, 210 P. 672, 122 Wash. 358. | 

[b] County auditor as proper per- 
son to make assessment. Montgom- 
ery v. Marshall County, 129 N.W. 329, 
152 Iowa 161. 

{e] County tax commissioner as 
assessing officer. Ball v. V. P. V. & 

707, 285 Ky. 


K. Coal Co., 31 S.W.(2d) 
445. 

[ad] Examiner of records.—‘“So far 
as the record discloses, the money 
was paid by applicants; there was 
not even a suggestion that the assess- 
ment was invalid. Under the circum- 
stances, it was the duty of the exam- 
iner of records to make the assess- 
ment.” Commonwealth v. Safe De- 
posit & Trust Co. of Baltimore, 155 S. 
E. 897, 898, 155 Va. 458. : 

[e] “The persons elected or ap- 
pointed, pursuant to section 1 or ar- 
ticle 9 of the Constitution, to ascer- 
tain the value of property for pur- 
poses of taxation, are exclusively in- 
vested with that power, and courts 
may not exercise it.” Peo. v. Sweitzer) 
170 N.E. 728, 734, 339 Ili. 28. 

{f] “The foundation of all prop- 
erty taxes is the assessment (Cooley 
on Taxation [3d Ed.] 597), and the 
assessment must be made by the 
proper officer or it, will be void (Id. 
600).”” Southern Pac. Co. v. Graham 
County, (Ariz.) 285 P. 998, 1001.. 

{¢g] Particular property.—‘“‘The 
duty of fixing the valuation on par- 
ticular pieces of property rests pri- 
marily on the assessor.” Pierce v. 
Executive Council of State of Iowa, 
146 N.W. 85, 165 Iowa 465. 

{h] Election as affecting author- 
ity.—(1) Assessment made by asses- 
sor not elected by qualified voters of 
the district wherein property to be as- 
sessed was situated was insufficient 
for the levy of a tax on property 
therein. Peo. v. Hastings, 29 Cal. 449. 
(2) Assessment for a special school 
tax must be made by an assessor 
elected by the qualified electors of the 
school district. Peo. v. White, 47 Cal. 
616. ; 

Local assessors as not having au 
thority to assess certain corporate 
property see infra §§ 732-738. 
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hoard can make a valid assessment of taxes.*° 
certain cases persons other than regular assessors 
may be authorized to make assessments,°® or they 
may be made by a municipality,®? or, unless inhib- 
ited by the constitution,®’ by the state directly 
through appropriate legislative action.®® 
tutional provision for the election of an assessor of 
taxes for each county does not deprive the legisla- 
ture of the power to devolve the duty on another of- 
ficer to assess property in some special cases in 
which county assessors are unable to ascertain the 
value of the property to be assessed,’° and where 
the assessor is a constitutional officer, and power is 
thereby conferred upon him to assess realty, there 
is an implication that the legislature may provide 
other persons to assess personalty.*? 


65. Cross v. Georgia Iron & Coal 
Co., 250 F. 438, 162 C.C.A. 508; Spark- 
man v. State, 71 So. 34, 71 Fla. 210; 
G. A. Boeckling Co. v. Schwer, 170 
N.E. 648, 122 OhioSt. 40. 

[a] County commissioners have 
no general authority to make assess- 
ments, but have only such power as is 
specially conferred upon them by 
statute. Sparkman y. State, 71 So. 
34, 71 Fla. 210. 

{b] “The board of state affairs 
does not and cannot levy a tax. Its 
function is to fix and equalize the 
values of the various classifications 
of property for the purpose of taxa- 
tion.” Armour & Co. yv. Board of 
State Affairs, 101 So. 13, 156 La. 661, 
667. 
[c] Tax commission as being un- 
authorized to make appraisement.— 
A statute which empowered the tax 
commission to hear appeals from the 
board of revision did not authorize 
the tax commission to make the ap- 
praisement when it required that it 
should be made by the county auditor. 
G. A. Boeckling Co. v. Schwer, 170 N. 
H. 648, 122 OhioSt. 40. 

[ad] Mines and mining claims.— 
Although property is generally as- 
sessed by county assessors, Utah 
Const. art 13 § 4, and statutes enact- 
ed to carry it into effect, provide that 
mines and mining claims shall be as- 
sessed by the state board of equali- 
zation on the basis of their net annual 
proceeds. Salt Lake County v. Utah 
Copper Co., 294 F. 199 [den cert 44 
S.Ct. 403, 264 U.S. 590, 68 L.Ed. 864, 
error dism 45 S.Ct. 461, 267 U.S. 610, 
69 L.Ed. 813]. 

Authority of state boards with re- 
spect to assessment of corporate 
property see infra. §§ 732-738. 

66. See statutory provisions; 
cases infra this note. 

[a] Where town neglects and re- 
fuses to elect officers, St. (1898) § 
1152 provides that, upon a warrant 
from county board, the assessor and 
treasurer of an adjoining town are 
required to assess until an election; 
and such statute is not violative of U. 
S. Const. Amendm. 14 § 1, as depriv- 
ing property owners of their property 
without due process of law. Strange 
v. Oconto Land Co., 117 N.W. 10238, 
136 Wis. 516. ; 

[b] Unseated land may be as- 
sessed by commissioners without in- 
tervention of assessors. Devinney v. 
Reynolds, 1 Watts&S. (Pa.) 328. 

[ec] Selectmen may assess taxes if 
no assessors are elected.—Scammon 
v. Scammon, 28 N.H. 419. 

{d] In unincorporated settlement 
with too few inhabitants to elect 
town officers, the treasurer may as- 
sess property for taxation. Homer y. 
Cilley, 14 N.H. 85. 

[e] Appointees of auditor were 
authorized ‘“‘to do that which the as- 
sessor has omitted to do, and which 
he has no power by virtue of his of- 
fice to do.” Hoke v. Commonwealth, 


and 
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In 


A consti- | thority depends 


The assess- 
79 Ky. 567, 8 Ky.L. 407. See also in- 
fra note 69 [a] (2). 

67. People ex rel. Harway Imp. Co. 
v. Berry, 248 N.Y.S. 12, 139 Mise. 614, 
[aff 250 N.Y.S. 916 mem, 1009 mem, 
233 App.Div. 851 mem, 865 mem]. 

[a] “€he city having jurisdiction 
to assess the property, the assess- 
ments levied thereon cannot be held 
to be illegal, but at most erroneous.” 
People ex rel. Harway Imp. Co. v. 
Berry, 248 N.Y.S. 12, 139 Misc. 614, 
615 [aff 250 N.Y.S. 916 mem, 1009 
mem, 233 App.Div. 851 mem, 865 
mem]. 

68. See constitutional provisions; 
and cases infra this note. 

[a] Example.—Under a constitu- 
tional provision that property located 
wholly within a county should be as- 
sessed by the county assessor, and a 
further provision that such assess- 
ment could be equalized by the county 
board, property could not be assessed 
by the legislature or any appointive 
board. Blomquist v. Board of Com’rs 


of Bannock County, 137 P. 174, 25 
Idaho 284. 
[b] Assessors being officers cre- 


ated by the constitution, the legisla- 
ture cannot exercise their function in 
relation to the assessment of prop- 
erty for taxation, but can only enact 
such general laws as will secure a 
just valuation. In re Taxation of 
Mining'Claims, 21 P. 476, 9 Colo, 6385 
{[foll Foster v. Hart Consol. Mining 
Co., 122 P. 48, 52 Colo. 459]. 

69. State v. Baltimore, 65 A. 369, 
105 Md. 1, 11 Ann.Cas. 716; State v. 
Clement Nat. Bank, 78 A. 944, 84 Vt. 
167, Ann.Cas.1912D 22 [aff 34 S.Ct. 
31, 231 U.S. 120, 58 L.Ed. 147]. 

[a] Rule discussed.—(1) “It will 
be noticed that the legislature made 
the levy of the tax and the assess- 
ment of the taxed property by its own 
act, without the intervention of any 
officer. Except as restricted by the 
bill of rights and the constitution, it 
has the absolute power of taxation 
over all property within the state. 
Kee For manifest reasons of con- 
venience, it usually exercises these 
powers through agencies and instru- 
mentalities created by itself. But no 
possible reason can be alleged why it 
cannot exercise its powers directly, 
without resorting to intermediary 
functionaries. The constitution does 
not forbid it, and no other department 
of the government can interfere to 
prevent it.’”’. Faust v. Twenty-Third 
German Building Ass’n, 35 A. 890, 892, 
84 Md. 186. (2) “The requirement of 
uniformity of taxation does not in- 
volve the making of all assessments 
through the same officials or by a uni- 
form method of procedure. What is 
required is that taxation itself shall 
be uniform within the meaning of the 
Constitution. The nature, location, 
and other characteristics of the vari- 
ous kinds of property and interests 
subject to taxation render inevitable 
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ment of certain taxes may be vested in a local’? or 
state board of assessors?? having the right to change 
assessments from year to year."* 
are without power to act either as to persons or 
property, their acts are void,’® and where their au- 


Where assessors 


upon the existence of some fact 


which they erroneously determine to exist, their acts 
pursuant thereto are void."® 
ment is not necessarily invalidated because of an 
informality in the action of a board of assessors."7 

Manner of assessment. 
all taxable property at its fair cash value,’* and 
where the duty of appraising property for taxation 
is imposed upon a particular officer, he cannot divest 
himself of such duty by employing and accepting 
the appraisement of another.*® 


However, an assess- 


An assessor must assess 


That an assessor is 


some diversity of method in their as- 
sessment. The assessment may be 
made by duly authorized officials, or 
the state may make it directly by ap- 
propriate legislative action.” State 
v. Baltimore, 65 A. 369, 105 Md. 1, 11 
Ann.Cas. 716. (3) “The word assess- 
ment’ ordinarily implies an official 
listing of the persons and property to 
be taxed, and a valuation of the prop- 
erty of each person as a basis of ap- 
portionment. This is usually done by 
officials specially appointed for the 
purpose. But, in the case of taxes 
laid upon solvent securities, certifi- 
eates of deposits, mortgages, undi- 
vided profits, or the like, the nominal 
or face value of which is identical 
with the actual value, the assessment 
may be made by the Legislature with- 
out the intervention of assessing offi- 
cers,” State v. Clement Nat. Bank, 78 
A. 944, 950, 84 Vt. 167, Ann.Cas.1912D 
22 [aff 34 S.Ct. 31, 231 U.S. 120, 58 L. 
Hd. 147]. 

70. Missouri, ete., R. Co. v. Shan- 
non, 97 S.W. 527, 100 S.W. 188, 100 
Tex. 379,°10 LARALN.S.. 681. 

71. Eastern’ Kentucky Coal Lands 
Corp. v. Commonwealth, 106 S.W. 260, 
127 Ky. 667, 32 Ky.L. 129 [aff sub 
nom. Kentucky Union Co. v. Common- 
wealth of Kentucky, 31 S.Ct. 171, 219 
U.S. 140, 55 L.Ed. 137]. 

72. See infra §§ 731-738. 

See infra §§ 732-738. 
74 Morel v. Masalski, 164 N.E. 
205, asoseLlls 4A, 

75. Chemung Nat. Bank vy. Elmira, 
53 N.Y. 49 [mod 6 Lans, 116]. 

Cross references: 

Jurisdiction see supra § 728. 
ee ae act as statutory see supra 

76. Elmhurst Fire Co. v. City of 
New York, 106 N.E. 920, 213 N.Y. 87; 
Chemung Nat. Bank vy. Elmira, 53 N. 
Y. 49 [mod 6 Lans, 116]. 

[a] Inquiry into clerk’s records.— 
Under Fla. Comp. L. (1927) § 913, it 
is the duty of assessors to inquire in- 
to records in the county clerk’s office 
to ascertain the existence of taxable 
notes, mortgages, and credits. Har- 
jim, Inc. v. Owens, 52 F.(2d) 530. 

Erroneous determination of juris- 
diction see supra § 728. 

77. Caldwell County v. First Nat. 
Bank, 152 S.W. 757, 151 Ky. 720. 

{a] Failure to keep record.—Un- 
der Ky. St. § 4128, forbidding the in- 
validation of an assessment by in- 
formality of action at the state board, 
its failure to keep a record of its ac- 
tion in making a tax assessment, as 
required by § 4125, does not invali- 
date an assessment of bank stocks, 
assets, etc., as this section is di- 
rectory only. Caldwell County v. 
First Nat. Bank, 152 S.W. 757, i51 
Ky. 720. 

Authority of boards to assess gen- 
erally see infra §§ 732-738. 

78. See infra § 789. 

79. See infra § 790. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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compensated on a commission or per centum ba- 
sis’° does not affect the validity of the assessment® 
even though such system tends to increase his com- 
It has been held that a substantial 
compliance with the law in making assessments is 
sufficient ;°* that a taxpayer cannot insist upon a 
strict compliance with all formalities prescribed re- 
garding the assessment;’* that the mere failure of 
officials to perform the duty required by law cannot 
be taken advantage of by property owners to es- 
cape taxation;®® and that a statute relating to the 
adjournment of assessors from day to day is diree- 


pensation.®? 


tory.only.§° 


Discrimination and inequality. No authority ex- 
ists for a fraudulent discrimination by an assessor 
in favor of his own property and that of his friends 
against others not within his graces,’7? nor is there 
any authority for an assessor, at the bequest of his 
superiors in office, to carry out or execute a system 
of valuation intended to operate in violation of 
fundamental constitutional prineiples,®® and acts of 
officials in assessing taxes in a manner which they 


80. See infra § 743. 


81. Jackson Lumber Co. v. Mc- 
Crimmon, 164 F. 759. 
82. Jackson Lumber Co. v. Mc- 


Crimmon, supra. 

{a] Beason for rule.—‘His office 
is not judicial in the sense that his 
interest would impugn his judgment, 
and, further, that his interest would 
be excused on the ground of neces- 
sity.” Jackson Lumber Co. v. Mc- 
Crimmon, 164 F. 759, 764. ] 

ss. Armstrong vy. Jarron, 125 P. 
170, 21 Idaho 747. 

[a] Illustration.—A statute relat- 
ing to preparation of records, and 
oath of assessor and his deputy that 
diligent inquiry and examination of 
property subject to taxation has been 
made, and that such property has 
been listed and assessed equally and 
uniformly, is directory only. Arm- 
strong v. Jarron, 125 P. 170, 21 Idaho 
747. 

[b] “If the property is subject to 
taxation, it cannot escape through 
some technical failure of the officer 
to perform his duty, unless it has ac- 
tually misled the party to his injury.” 
Armstrong v. Jarron, 125 P. 170, 174, 
21 Idaho 747 [quot Co-operative Sav- 
ings & Loan Ass’n vy. Green, 51 P. 770, 
5 Idaho 660]. 

[c] Sufficiency of words certify- 
ing value.—Where the assessor is re- 
quired to certify that property is as- 
sessed at what he believes to be its 
true cash value, and not at the price 
it would sell for at a “forced or auc- 
tion sale,’ a certificate using the 
words, “fixed or auction sale” is not 
sufficient. Paldi v. Paldi, 47 N.W. 
510, 84 Mich. 346. But see Case v. 
Dean, 16 Mich. 12 (the authority to 
assess, being fixed by statute, must 
be strictly construed). 

84. State ex rel. Donnell v. Peo- 
ple’s Bank of De Soto, (Mo.) 263 S.W. 
205, 206. ; ; f 

“The Legislature, in its wisdom, 
saw fit to prescribe this manner of 
assessing . taxes of this char- 
acter, and therefore our inquiry is 
limited to ascertaining and determin- 
ing whether the statute has been sub- 
stantially complied with in furnish- 
ing the assessor with the required in- 
formation to enable him to make a 
valid assessment. We say a substan- 
tial, rather than a literal, compliance 
with the statute for the reason that, 
while an owner of property, subject 
to taxation, has a constitutional right 
to an assessment, rendering it clear 
to him what property has been as- 
sessed, he has no right to insist upon 
a strict compliance with all the 
formalities regarding the assessment 
which the Legislature may see fit to 
prescribe.” State v. People’s Bank 
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ulent.®® 
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must know will produce inequality and unjust as- 
sessments should be treated as arbitrary and fraud- 
Where an assessment is substantial, and 
the difference between it and the actual value is 
not so gross but that it could have been the result of 
mistaken judgment, intentional fraud which would 
avoid it cannot be imputed to the assessor.?°® 
Excessive assessment. An assessment is not void 
merely because it is excessive, if the assessor has 
acted from proper motives,®! but it may be held 
fraudulent if the assessment is made from corrupt 
and malicious motives,®? or if the property is arbi- 


trarily assessed fraudulently at an excessive valua- 


of De Soto, supra. 

85. Armstrong v. Jarron, 
170, 21 Idaho 747. 

86. People ex rel. Sweet v. Blake, 
132 N.Y.S. 191, 72 Misc. 646. 

[a] Thus an assessment was not 
invalidated where the assessors met 
on May 2, and then adjourned until 
May 6. People ex rel. Sweet v. Blake, 
132 N.Y.S. 191, 72 Misc. 646. 

87. Walter C. Hardesty, Inc. v. 
Town of Holly Hill, 131 So. 134, 100 
Fla. 1130. 

88. Walter C. Hardesty, Inc. v. 
Town of Holly Hill, supra. 

89. Harjim, Ine. v. Owens, 52 F. 
(2d) 530. 

[a] Assessment of range cattle in 
greater numbers than are owned by 
alleged owner, and for a higher val- 
uation than such class of personalty 
was assessed to other owners in the 
same county, made without investiga- 
tion and to discriminate against an 
alleged owner because he was a non- 
resident, is void. Bass v. Alderman, 
86 So. 244, 80 Fla. 345. 

[b] Assessment of bank stock 
against bank in manner prescribed by 
repealed law and inconsistent with 
the existing law, which called for as- 
sessment of the individual owners, 
was invalid, and unenforceable. 
Klauss v. Citizens’ Nat. Bank, 93 N.E. 
558, 46 Ind.App. 683. 

Erroneous valuation generally see 
infra § 791. 

9@ Woodbury v. Talley, 129 N.W. 
967, 153 Iowa 28. 

91. See infra § 791. 

92. See infra § 791. 

93. Peo. v. Hassler, 104 N.E. 177, 
262 Ill. 1338. ‘ 

94. See infra § 791. 

95. See infra § 791. 

96. Tampa v. Kaunitz, 23 So. 416, 
420, 39 Fla. 683, 63 Am.S.R. 202; 
Bruce v. Vanceburg, etc., Road Co., 35 
S.Ww. 112, 18 Ky.L. 35; Woodman v. 
Auditor-Gen., 17 N.W. 227, 52 Mich. 
28. 

“We think it absolutely essential 
to the validity of a tax levy that the 
assessment be made by the officer au- 
thorized by law to make it.” Tampa 
v. Kaunitz, supra. 

fa] Reason for rule.—The ascer- 
taining and determining the value of 
property is judicial, and requires the 
judgment of the supervisor under his 
oath of office, and cannot be dispensed 
with in making a-valid assessment 
roll. Woodman y. Auditor-Gen., 17 N. 
W. 227, 52 Mich. 28. 

{b] In Pennsylvania.—(1) In cer- 
tain districts an assistant assessor 
should be elected to perform certain 
duties relating to elections under 
Pub. L. (1891) p 298. Commonwealth 


125 P. 


tion,®* and although the mere fact of overvaluation 
will not establish fraud,®* the valuation may be so 
excessive and made under such circumstances as to 
justify the conclusion that it was not honestly made 
and was known to be excessive.?> 

[§ 730] (2) Deputies and Assistants. As a gen- 
eral rule the duty of assessing property for taxa- 
tion must be performed by the assessor in person,?* 
and cannot be delegated to clerks,®? deputies,’ or 


v. Cornelius, 3 Pa.Dist. 680, 15 Pa.Co. 
73. (2) Statute relating to certain 
duties of assessor repealed by impli- 
cation (Pub. L. [1834] p 553; Pub. L. 
[1874] p 124; Pub. L. [1889] p 298). 
In re Assistant Assessors, 1 Pa.Dist. 
142. (8) There is no authority for 
election of assistant assessors in 
boroughs and townships having but 
one election district, where the as- 
sessor is elected for three years and 
performs all duties with relation to 
elections and valuation of property, 
under Pub. L. (1878) p 51; Pub. L. 
(1889) p 133; Pub. L. (1891) p 298. 
Blackman v. Horton County, 15 Pa.Co. 
314. (4) “In accordance with these 
conclusions, the court will make ap- 
pointments of assistant assessors in 
all election districts, other than town- 
ships and wards, where vacancies ex- 
ist, having regard, however, to the 
majority vote of such district, in like 
manner as is provided by the Act of 
the Assembly in the matter of mak- 
ing appointments of election officers, 
and upon our approval of the fitness 
of the applicants.” In re Doyleston, 
Be orn 614, 616 (Pub. L. [1891] p 

97. Merchants’ Mut. Ins. Co. v. 
Board of Assessors, 3 So. 891, 40 La. 
Ann. 371. 

{a] Reason for rule.—“‘It may well 
be here to observe that assessors 
ought not to permit assessments to 
be made by irresponsible parties 
[clerks], when the law imposes that 
duty upon them, and they have sworn 
to perform it.” Merchants’ Mut. Ins. 
Co. v. Board of Assessors, 3 So. 891, 
892, 40 La.Ann. 371. ‘ 

[b] “Clerk” defined.—(1) “A person 
employed in an office, public or pri- 
vate, for keeping records or accounts. 
His business is to write or register 
in proper form the transactions of the 
tribunal or body to which he belongs.” 
Peo. v. Harding, 164 N.E. 827, 830, 333 
Ill. 384 [quot Bouvier L. D.]: ° (2) 
“Clerk is an indefinite term and may 
include employees clothed with au- 
thority to act in various weighty mat- 
ters for their employer, such as the 
teller of a bank or the secretary of a 
corporation, as well as those whose 
duty is the keeping of the simplest 
records.” People v. Harding, supra 
[quot Webster D.]. 

[c] “The duties of the first class 
[clerks] are not expressly prescribec 
by the statute but they must be cleri- 
cal; that is, pertaining or relating to 
a clerk.’ Peo. v. Harding, 164 N.E. 
827, 830, 333 Ill. 384. See also Clerk 
§ 4. 


98. Peo. v. Harding, 164 N.E. 827, 
333 Ill. 384; Stokes v. State, 24 Miss. 
621; Farrington .v. New England Inv. 
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assistants.°® Thus, where officers have been desig- 
nated by statute to assess, a board of assessors is 
without authority to contract with others to per- 
form such duty, except to the extent that it may be 
authorized to do so by statute.1_ That the assessor’s 
duties are judicial in nature? has been assigned as 
a reason for withholding such powers from clerks* 
and deputies. However, where the legislature has 
authority to provide that assessors may appoint 
deputies with power to perform official acts in the 
names of their principals, assessments made by such 
deputies are valid® and, upon the failure of an as- 
sessor to perform the duties required of him, a prop- 
erly authorized body or agency may contract with 
individuals to perform his duties,® and such a con- 
tract is not open to the objection that it clothes 
such individuals with governmental powers.*. An 
assessor may avail himself of the services of other 
persons in performing duties of a clerical or min- 
isterial nature’ requiring no exercise of official dis- 
eretion® and involving no substantial rights of the 
persons against whom assessments are made,?° and 
if such work is done under the supervision of the 
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assessor, or if he adopts or ratifies it, the assessment 
will be valid.11 It has been further held that where 
an assessor employed another to*make valuations 
of property, which were afterward submitted to him 
for correction and approval, the assessment thus 
made was valid,!? and that an assessment adopted 
and returned by an assessor was not void merely 
because it was first entered by a deputy.t* Under 
express statutory provision subordinate assessors 
may be required to make assessments and valua- 
tions, and the powers of the board of assessors lim- 
ited to an examination and review of the valuations 
returned by such subordinate assessors for increas- 
ing or decreasing the same, and cannot go beyond 
this except to add taxable property omitted by the 
subordinate assessors,'4 and where deputy tax com- 
missioners are required by statute to assess all tax- 
able property assigned to them by a board of taxes 
and assessments, it is not necessary that a deputy 
tax commissioner furnish such board with a detailed 
statement of personal property of a person as- 
sessed.15 Persons appointed to assist in making as- 
sessments of realty, and whose duties include the 


@orw4b NAW 1915.1-N. Di. 202: 

[al Classes exclusive of each other. 
—‘The statute which provides that 
deputy assessors may be appointed 
having the quasi judicial powers in- 
volved in the assessment of property 
and that they are required to take a 
different oath from clerks is incon- 
sistent with the conferring of such 
powers upon clerks and indicates that 
the two classes of employees are ex- 
elusive of one another.” Peo. v. 
Harding, 164 N.E. 827, 880, 333 Ill. 
384. 

99. Tampa v. Kaunitz, 23 So. 416, 
420, 39 Fla. 688, 63 Am.S.R. 202; State 
yv. O’Brien, 115 N.E. 25, 95 OhioSt. 166. 

“Tf the assessor, either from neg- 
lect, or because of pressing duties de- 
volving upon him, permits his assist- 
ant to perform all the duties relating 
to the assessment for a whole tax 
year, while he abstains from any duty 
connected therewith, an assessment 
so made will be utterly void, and it is 
the duty of the courts to so deciare 


it.” Tampa v. Kaunitz, supra. 
[a] “Assistant assessor” defined.— 
An “assistant assessor’ is only a 


deputy, an agent, and employee of the 
assessor, and removable by him. 
Burns v. Waldron, 76 S.E. 894, 71 W. 
Va. 514. 

{[b] Appointment of assistant as- 
sessor is not merely a ministerial act, 
but requires the exercise of judg- 
ment, and is not within the legal pow- 
ers of a deputy county auditor. Da- 
vies v. State, 30 OhioCir.Ct. 527. 

[ec] Constitutionality.—Ali sections 
and parts of other sections of an act 
relating to the appointment, duties, 
and authority of assistant assessors 
were held to be unconstitutional and 
void. State v. O’Brien, 115 N.E. 25, 
95 OhioSt. 166. ? 

1. Peo. v. Harding, 164 N.E. 827, 


eee Ill. 884; Davis v. Read, 65 N.Y. 
566. 
[a] Rule stated.—‘‘The law au- 


thorizes the appointment of deputy 
assessors, with power to determine 
the value of each tract of land and 
assess it, but does not authorize the 
employment of any other persons for 
that purpose.. Neither the county 
board nor the board of assessors has 
authority to contract for the services 
of persons other than assessors or 
regularly appointed deputy assessors 
to assess property for taxation.” 
Peo. v. Harding, 164 N.E. 827, 333 Ill. 
384, 395. 

[b] “Other clerical help” which a 
board of assessors was authorized to 
appoint in addition to deputy asses- 


sors did not include persons with the 
powers or duties of deputy assessors. 
ais v. Harding, 164 N.E. 827, 3338 Ill. 

[ec] Under a provision for assess- 
ment by common council, the duty 
thus imposed could not be designated 
Da clerk. Davis v. Read, 65 N.Y. 

2. See supra § 724. 

Morrow v. Conway, 
App.) 157 S.W. 430. 

4 Farrington v. New England Inv. 
Co., 45 N.W. 191, 1 N.D. 102. 

5. Meek v. McClure, 49 Cal. 623. 

& Von Rosenberg v. Lovett, (Tex. 
Civ.App.) 173 S.W. 508. 

[a] Commissioners’ court could 
engage individuals to perform asses- 
sor’s duties. Von Rosenberg v. Lov- 
es (Tex.Civ.App.) 173 S.W. 508, 512, 

7. Von Rosenberg v. Lovett, supra. 

“If it be the official duty of the as- 
sessor to perform the services pro- 
vided for:in said contract, the objec- 
tion that the commissioners’ court 
could not by contract clothe another 
with such governmental functions 
would not apply, for the reason that 
in such event they would be specially 
authorized by statute so to do. But 
we do not think that the services to 
be performed under the contract are a 
part of the official duties of the tax 
assessor. His duty, generally speak- 
ing, is to assess property rendered to 
him for taxation.’ Von Rosenberg v. 
Lovett, supra. 

8. Tampa v. Kaunitz, 23 So, 416, 
39 Fla. 683, 63 Am.S.R. 202; Reed v. 
Cedar Rapids, 116 N.W. 140, 138 Iowa 
366; Schuylkill County Comrs.’ Ap- 
peal, 14 Pa.Dist.&Co. 806. 

[a] Transcriptions of names and 
descriptions.—Clerical assistants may 
be employed to write into assessment 
books the names of taxables, the loca- 
tion and general description and size 
of property, taken from a previous 
assessment, where such has long been 
a custom of the county. Schuylkill 
County Comrs.’ Appeal, 14 Pa.Dist.& 
Co. 806. 

9. Tampa v. Kaunitz, 23 So. 416, 39 
Fla. 683, 63 Am.S.R. 202; Schuylkill 
County Comrs.’ Appeal, 14 Pa.Dist.& 
Co. 806. 

10. Tampa v. Kaunitz, 23 So. 416, 
39 Fla. 683, 63 Am.S.R. 202; Schuyl- 
kill County Comrs.’ Appeal, 14 Pa. 
Dist.&Co. 806. 

11. City of Tampa v. Mugge, 24 So, 
489, 40 Fla. 326; Tampa v. Kaunitz, 


(Tex.Civ. 


23 So. 416, 39 Fla. 683, 63 Am.S.R. 202. 
[a] BHxample.—Where the amount 
of gross receipts was furnished by a 
company, and the amount of the tax 
was ascertained by a mere arithmeti- 
cal computation, no species of judicial 
function was exercised, but it was a 
mere ministerial act which could be 
performed by clerks acting under the 
directions of the proper officials. 
Philadelphia & Reading R. Co. v. 
Commonwealth, 104 Pa. 86. | 

12. Snell v. Ft. Dodge, 45 Iowa 564. 

[a] Reason for rule.—‘‘It is im- 
material by whom the clerical duty 
of listing the property was done, for 
in no manner could that affect the 
taxpayer injuriously. . . . Conced- 
ing that the taxpayer is entitled to 
have the best judgment of the legally 
elected assessor in determining the 
value of his property, it by no means 
appears that he has not had such 
judgment exercised. - The stat- 
ute does not undertake to specify in 
what way or manner the assessor 
shall determine the value of the prop- 
erty to be assessed; and, in the ab- 
sence of fraud, or evidence tending to 
show any prejudice or wrong to the 
taxpayer, we are unable to say the 
assessment made was a nullity. If 
the assessor has exercised his judg- 
ment and arrived at a conclusion, we 
cannot say that the means or meas- 
ures taken to inform himself upon 
the subject matter within his juris- 
diction were improper and illegal.” 
Snell v. Ft. Dodge, 45 Iowa 564, 566. 

13. McCallum v. Board, of Review 
of City of Des Moines, 159 N.W. 1036 
178 Iowa 468. ‘ 

[a] Reason for rule.—In the sense 
that a deputy assessor has no author- 
ity independent of the assessor, an 
objection that such deputy is without 
authority to make an assessment may 
be correct, “but we see no reason why 
he may not perform the functions of 
the office of assessor subject to the 
approval and confirmation of his prin- 
cipal, or, in other words, the assessor 
may avail himself of the assistance 
of his deputies and adopt and return 
the results of their labor as his own. 
Otherwise the authority given him by 
law to appoint deputies would be of 
little or no use.’’ McCallum v. Board 
of Review of City of Des Moines, 159 
N,W. 1036, 1039, 178 Iowa 468. 

14, Delaware, L. & W. R. Co. v. 
Luzerne County Com’rs, 91 A. 889, 245 
Pa, 515. 

15. New York v. Watts, 8 eS 
23, 40 Misc. 595, Pine 


For later cases, developments and changes in the law see Annotations, same title and section watiber, 
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establishment of appraised land values through re- 
search, sales analysis, and otherwise, are deemed 
deputy assessors.1¢ A statutory provision providing 
that the town clerk should assess property that had 
escaped taxation for the previous year, which, under 
certain stipulated conditions, should be conclusive, 
had no reference to railroad property where the as- 
sessment of such property was confided to a state 
board under the provisions of another statute.17 

Deputy as assessor pro hac vice. Under a provi- 
sion that the assessor or his deputy must personally 
view each tract of land in counties of more than a 
certain population, the deputy assessor is pro hac 
vice the assessor, and lis act is in law the act of 
the assessor, authorized to determine the value of 
land, and to assess it.18 

“Expert assistants; appraisers.’ Statutory au- 
thorization for a board of assessors to employ “ex- 
pert assistants” will not authorize a contract with 
a nonresident corporation to furnish “appraisers.’’}® 

Settlement of account for state tax on gross pro- 
ceeds due a corporation upon the basis of the re- 
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port furnished by the corporation to a particular 
state official is a ministerial act, which need not be 
performed by such official in person, but may be 
performed by clerks acting under his direction and 
by his authority.?° 

[§ 731] (3) As between Local Officers and State 
Officers and Boards—(a) In General. The right to 
assess property for taxation is vested in loeal au- 
thorities unless otherwise provided by a constitu- 
tional?! or statutory provision,?? and is to be exer- 
eised by them unless taken away by express pro- 
vision or by unavoidable implication.2? The cre- 
ation by statute of a board having certain duties 
with respect to tax surveys does not deprive local 
assessors of the authority to assess except as in- 
structed thereby,?* but such a board has no power 
to take the place of the assessor and make an as- 
sessment in the first place,?®° nor is he, in matters 
resting in his judgment or discretion, subject to its 
direction or contro].?® Local officers, assessing taxes, 
act as state agents,?7 and perform governmental as 
well as municipal functions,?* and a town, proceed- 


16. Peo. v. Harding, 164 N.E. 827, 
333 Ill. 384. 

17. New Albany v. Kansas City, 
etc., R. Co., 23 So. 546, 76 Miss. 111. 

Authority and duty of state board 
to assess railroad property see infra 
§§ 734-738. 

18. Peo. v. Harding, 164 N.E. 827, 
333 Tl. 384 (Revenue Act [1898] 
[Acts (1898, Extra Sess.) p 35]). 

[a] “Fhe deputy assessor has the 
same authority to make the assess- 
ment of real property as his principal. 
The assessor need not personally view 
each tract of land, but*»he must do so 
either in person or by his deputy.” 
Peo. v. Harding, 164 N.E. 827, 828, 333 
tll. 384. pe 

19. State vy. Sayre, 33 OhioCir.Ct. 

2 


602. 

[a] Beason for rule.—‘‘The duty 
and responsibility of appointing ‘ex- 
pert assistants’ is placed by statute 
upon the board of assessors and to 
delegate that important function to a 
nonresident corporation is not justi- 
fied by public policy and contrary to 
the manifest spirit of Gen. Code 5545. 
. . . Clearly there is no statutory 
sanction for the appointment even by 
the board of unofficial ‘expert ap- 
praisers’ and, a fortiori, there is none 
for the delegation of that power to 
others.” State v. Sayre, 33 OhioCir. 

t. 602, 605. 

. 20. Philadelphia & Reading R. Co. 
v. Com., 104 Pa. 86. 

21. Telluride Power Co. vy. Gates, 
213 P. 175, 61 Utah 337. 

[a] “Unless otherwise provided by 
some statutory or constitutional pro- 
vision the right to assess property is 
vested in the local authorities, and, 
being thus vested in them, the right 
must be exercised by them.” Tellu- 
ride Power Co. v. Gates, 213 P. 175, 
176, 61 Utah 337. 

22. Cal.—Smith v. 52 

AUT. 

A iulatastber v. Hart Consol. Min- 

ing Co., 122 P. 48, 52 Colo. 459; In re 

Taxation of Mining Claims, 21 P. 476, 
olo. 635. 

‘! Giechicaze, ete., R. Co. v. Voll- 

man, 73 N.E. 360, 213 Ill. 609. 

N.J.—State v. Simpkins, 22 A. 57, 53 
N.J.Law 582; State v. Craig, 17 A. 
955, 51 N.J.Law. 462. 

Utah.—Telluride Power Co. v. 
Gates, 213 P. 175, 61 Utah 337. 

“The General Assembly cannot 
sess any class of property for the 
purposes of taxation. — This is the 
function of the respective county as- 
sessors, but the legislature, by gen- 
eral laws, may prescribe such regula- 
tions for the guidance of these offi- 
cials as shall secure a just valuation 
for taxation.’ Foster v. Hart Con- 
sol. Mining Co., 122 P. 48, 52, 52 Colo. 


Farrelly, 


as- 


459. : 

[a]. Assessors being’ officers cre- 
ated by constitution, the legislature 
cannot exercise their functions with 
relation to assessment of property for 
taxation, but can only enact general 
laws regulating duties so as to secure 
just valuation, etc. In re Taxation 
OF Me Claims, 21 P. 476, 9 Colo. 


[b] Boards in particular counties. 
—(1) Under a statute so providing, 
boards of assessors may be elected in 
counties of more than a certain popu- 
lation, with the power and duty to 
perform the duties of township as- 
sessors (Revenue Act of 1898 § 3 
[Hurd Rey. St. (1905) e 120 § 297]). 
Peo. v. International Salt Co., 84 N.E. 
278, 233 Ill. 228. (2). Under Hurd 
Rev. St. (1903) ¢ 120 §§ 348, 351, pro- 
viding that the county board of as- 
sessors in counties of more than a 
certain population should perform the 
duties and have the power possessed 
by county or township assessors, and 
that the latter should have no power 
to assess except as provided by the 
act, in such ‘counties assessments 
should be made by the county board 
of assessors, and such board had the 
power to assess all property not ex- 
empt from taxation, although omitted 
by the township.assessor from the 
lists or assessment returned by him 
to the board. Chicago, ete., R. Co. v. 
Voliman, 73 N.E. 360, 213 Ill. 609. 

[ec] Assessor of borough organ- 
ized under Act of April 5, 1878 (Suppl. 
Revision p 44) is empowered by 
Act of March 23, 1888 (Pamphl. L. p 
226 § 4) to assess all state, county, 
township, and school as well as bor- 
ough taxes. State v. Simpkins, 22 A. 
57, 538 N.J.Law 582; State v. Craig, 
17 A. 955, 51 N.J.Law 462. 

[d] Tax for special purpose.— 
Where an act created a district with- 
in a county and authorized the levy 
of a tax therein for the purpose of 
building a bridge, an assessment of 
property therein by the county as- 
sessor was void for not having been 
assessed by an assessor elected by 
qualified electors in the _ district. 
Smith v. Farrelly, 52 Cal. 77. 

Particular property not assessable 
by local assessors see infra §§ 732- 
Taos 

23. Telluride Power Co. v. Gates, 
213 P. 175, 61 Utah 337. 

[a] Right of local authorities to 
assess cannot be frittered away by 
any loose or latitudinarian construc- 
tion. 
213 P. 175, 61 Utah 337. 

Restrictions on power of local as- 
sessors as to certain classes of prop- 
erty see infra §§ 732-738. 


Telluride Power Co. v. Gates, 


24 Oglesby v. 
288 P. 1034. 

[a] “All the powers and duties of 
the assessors and of the state tax 
commission, as provided in the Re- 
vised Code of 1928, are in full force 
and effect until and as modified by a 
legal order of the board superseding 
them.” Oglesby v. Chandler, (Ariz.) 
288 P. 1034, 1041. 

25. Ferris v. Coover, 10 Cal. 589; 
Rexroth v. Ames, 26 A. 787, 55 NJ. 
Law 509; State v. Williams, 100 N.W. 
1048, 123 Wis. 61. ; 
26. State v. Drexel, 107 N.W. 110, 

Neb. 751; Peo. v. St. Lawrence 
County, 101 App.Div. 327, 91 N.Y-.S. 
948; Phillips v. Thurston County, 76 
P. 993, 35 Wash. 187. 

[a] Thus Act (1916) No. 140 § 10, 
as amended and reénacted by Act 
(1918) No. 211 § 1, requiring the board 
of state affairs to equalize the value 
of property for the purpose of collect- 
ing state taxes, leaving to local au- 
thorities of each parish full liberty 
to fix valuations at less than actual 
cash value as they may deem fit, al- 
lows local authorities no less liberty 
of judgment in making assessments 
for local taxation than is allowed the 
state board in making assessments 
for state taxation. Crowell & Spen- 
cer Lumber Co. v. Word, 93 So. 678, 
152 La. 455. 

[b] Instructions to assessors by 
state board, stating values which 
would be accepted by it, did not de- 
prive the local authorities of the right 
to exercise judgment given them by 
statute in fixing local assessments. 
Crowell & Spencer Lumber Co. ‘vy. 
Word, 93 So. 678, 152 La. 455. 

27. Inhabitants of Town of Frank- 
fort v. Waldo Lumber Co., 145 A. 241, 
128 Me. 1. 

[a] Imposition of duty to assess 
upon assessor of a particular district 
[1914] c 510) does not conflict 
with a constitutional provision 
(Const. art 10 § 2) providing that all 
city, town and village officers, whose 
election or appointment is not pro- 
vided for thereby, shall be elected by 
electors of such towns and villages, 
or appointed by such authorities 
thereof as the legislature shall desig- 
nate, since it merely conferred addi- 
tional powers on the officers of the 
town in which the village and prop- 
erty to be assessed was situated, and 
did not impair the right to have as- 
sessments for general taxation made 
by local authorities. People ex. rel. 
Town of Pelham v. Village of Pelham, 
152 N.Y.S. 428, 166 App.Div. 779 [rev 
109 N.E. 513, 215 N.Y. 374]. See also 
supra § 722. ; 

28. State v. Daniels, 128 N.W. 565, 


Chandler, (Ariz.) 
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ing to assess taxes, exercises powers of the state 
delegated to it?® and may proceed only according 
to statutory directions®® and within the limits pre- 
scribed thereby;?1 but a formal organization of a 
local board of assessors before proceeding to dis- 
charge its duties is unnecesssary.°” 

Where the right of a 
state officer to assess back taxes is not exclusive, 
a municipality, acting through its proper officer, 
may be authorized, of its own motion, to assess prop- 


Assessment of back taxes. 


143 Wis. 649. 

29. Inhabitants of Otisfield  v. 
Scribner, 151 A. 670, 129 Me. 311. 

30. Inhabitants of Otisfield v. 
Scribner, supra; Caswell y. West- 
lake, 133 A. 796, 47 R.I. 411. 

[a]. Thus, where assessors were 
municipal officers, but whose duties 
and authority were established by 
statute, the municipality could not 
lawfully give directions to such as- 
sessors with regard to the perform- 
ance of their statutory duty. Cas- 
well v. Westlake, 133 A. 796, 47 R.I. 
411. 

31. Inhabitants of Otisfield v. 
Scribner, 151 A. 670, 129 Me. 311. 

$2. Pendleton v. Briggs, 92 A. 1024, 
1026, 37 R.I. 352 [reh den 93 A. 794, 
ot RL. 4711. 

“As to the failure of the board of 
assessors to organize before proceed- 
ing to discharge their duties, we do 
not think that any formal organiza- 
tion would be necessary; it appear- 
ing in evidence that the assessors 
were elected, that they took the usual 
engagement, and that they assembled 
and discharged their duties as such 
assessors.”’ Pendleton y. Briggs, su- 
pra. 

33. Adams vy. City of Clarksdale, 
48 So. 242, 95 Miss. 88. 

Employment of individuals toe 
search out and assess property that 
has escaped taxation see supra § 716. 

84. Assessment of corporate stock 
and property generally see infra §§ 
818-863. 

35. See constitutional and statu- 
tory provisions; and cases infra this 


note. . 

[a] Constitutionality.—(1) Under 
a constitutional provision that state 
revenue shall be provided by levying 
a tax, by valuation, so that every per- 
son and corporation shall pay a tax 
in proportion to the value of his or 
its property, such value to be ascer- 
tained “by some person or persons to 
be elected or appointed in such man- 
ner as the general assembly shall di- 
rect,” a statute establishing a state 
board of equalization and empowering 
it to assess and evaluate the property 
of corporations is not unconstitution- 
al. Porter v. Rockford, ete. R. Co., 
76 Ill. 561. (2) A provision of a stat- 
ute creating a state board of equal- 
ization, authorizing such board to 
adopt such rules and principles of as- 
certaining the fair cash value of the 
capital stock of corporations as to it 
may seem just and equitable, which 
rules and principles, when adopted, 
shall be as binding as if contained in 
the statute, is not invalid as an un- 
constitutional delegation of the legis- 
lative power, since such power would 
by necessary implication have be- 
longed to such board even if the stat- 
ute had been silent upon the subject. 
Porter v. Rockford, etc., R. Co., su- 
pra. (3) A statute authorizing a 
state board to make original assess- 
ments on electric transmission lines 
is constitutional as conferring power 
only over public utilities. State v. 
Baker, 9 S.W.(2d) 589, 320 Mo. 1146. 
(4) An act relating to ascertainment 
of certain corporate property by a 
state board, and certification thereof 
to counties for the purpose of taxa- 
tion, was not unconstitutional. West- 
ern Union Telegraph Co. vy. Hender- 
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erty that has eseaped taxation.*® 

[§ 732] (b) Assessment of Corporate Stock or 
Property by Local Assessors or State Board*+—aa. 
The right to assess property belonging 
to corporations, particularly those whose business 


extends into two or more counties or other taxing 


ly,°> and, where 


son, 68 F. 588. (5) A statute provid- 
ing that the state board of equaliza-\ 
tion should constitute a board of as- 
sessors to assess property of public 
service corporations, subject to tax- 
ation, and doing business within the 
state, did not violate a constitutional 
provision creating the board of equal- 
ization and providing that such board 
should adjust and equalize the valua- 
tion of real and personal property, 
and perform such other duties as may 
be provided by law, and that it should 
assess all such corporate property. 
Western Union Telegraph Co. v. 
Trapp, 186 F. 114, 108 C.C.A. 226. 

[b] Assessment of distilled spir- 
its in bonded warehouses for city 
taxation cannot be made by city au- 
thorities, but must be made by the 
state board of valuation and assess- 
ment (Act of August 15, 1894 [28 U. 
S. St. at L. 564 § 51]). Louisville v. 
Louisville Public Warehouse Co., 53 
S.W. 291, 107 Ky. 184, 21 Ky.L. 867. 

[c] Net proceeds of mines.—(1) 
“As the Constitution has not desig- 
nated the officer or agency by which 
such net proceeds shall be assessed 
we conclude that the Legislature had 
the authority to confer upon the state 
board of equalization the power to 
assess the same.” Butte & Superior 
Mining Co. v. McIntyre, 229 P. 730, 
732, 71 Mont. 254. (2) The enact- 
ment of a statute requiring the an- 
nual statement of mining corpora- 
tions to show the gross proceeds of 
the mine, with the deductions there- 
from necessary to ascertain the net 
proceeds, to be filed with a state 
board, expressly repealed a statute 
requiring similar statements to be 
filed with the county assessor, and 
thereby the power and authority of 
the county boards of/equalization to 
direct the county assessors to make 
an assessment upon the net proceeds 
of mines terminated, and such power 
by the later act lodged in the state 
board. State v. State Board of Equal- 
ization, 215 P. 667, 67 Mont. 340. 

[d] Personal property.— Under 
Code Pub. Gen. L. (1924) art 23 § 108, 
art 81 §§ 253, 356, 359, the state tax 
commission is given authority to as- 
sess the personal property of an ordi- 
nary business corporation. Schluder- 
berg v. City of Baltimore, 135 A. 412, 
151 Md. 603. 

[e] Real estate of telephone com- 
panies.—(1) The state tax commis- 
sion, as distinguished from county of- 
ficers, has authority to assess real es- 
tate of telephone companies. Stanton 
v. Tax Commission of Ohio, 126 N.E. 
756, 28 OhioApp. 398. (2) Where a 
telephone company showed a town 
board of assessors that it had no real 
property in the town other than that 
assessed by the state board and its 
poles and wires in the public high- 
way, an assessment against it for 
real estate in the town was illegal. 
Peo. v. Hall, 109 N.Y.S. 402, 57 Misc. 
308 [mod on other grounds and aff 114 
N.Y.S. 511, 130 App.Div. 360; Same vy. 
Failing, 109 N.Y.S. 402, 57 Misc. 308; 
mod on other grounds and aff 114 N. 
Y.S. 514, 130 App.Div. 888; which is 
aff 89 N.E. 1108, 195 N.Y. 618]. 

[f] Terminal facilities of public 
utilities, under St. (1919) § 1211-6, 
are personal properties of such utili- 
ties, and must be assessed at the state 


districts, is ordinarily vested by constitutional or 
statutory provisions in a state officer or board, ex- 
cept as to property having a local situs exclusive- 


the constitution fails to designate 


capital, and local assessors have no 
duty to perform as regards the as- 
sessment of such terminals. City of 
Ashland v. Ashland County Board, 
182 N.W. 342, 174 Wis. 49. 

[g] Where power companies own 
power lines located entirely within 
one county, and also lines running 
through more than one eounty, the 
state board of equalization should as- 
sess all lines constituting a single 
and continuous property in more than 
one county, and the lines located en- 
tirely within a single county must be 
assessed by the county assessor, in 
view of Const. art 12 §§ 15, 16, 18, L. 
(1919) ec 48, 49, and Rev. Codes § 
2584 et seq. State v. State Board of 
Equalization, 186 P. 697, 56 Mont. 413. 

[h] Toll bridges.—The power of 
the state board of equalization under 
Comp. St. (1921) § 9597, to assess all 
public service corporation property at 
full taxable value, includes toll 
bridges. Kansas, O. & G. Ry. Co. v. 
Johnston, 278 P. 271, 136 Okl. 301. 

[i] To be assessable by state 
board, property must be both owned 
and operated in more than one county, 
and the facts that the profits of all 
the plants located in different coun- 
ties went into one treasury, and the 
losses, if any, were paid out of one 
treasury, were not sufficient to au- 
thorize assessment by the state board. 
Telluride Power Co. vy. Gates, 213 P. 
175, 61 Utah 337. 

[ij] Necessity of assessment of 
such property by state board.—Prop- 
erty without local situs is not in any 
one county, but in the state, in a num- 
ber of counties, and to follow out the 
spirit of a constitutional provision 
for a state board of equalization 
“whose duties shall be prescribed by 
law,” is to provide some means where- 
by such property is assessed as a 
whole by officers having jurisdiction 
of the whole. Blomquist v. Board of 
Com’rs of Bannock County, 137 P. 174, 
25 Idaho 284., 

[k] “Duties” defined.—It is the 
duty of a state board, in assessing 
property of telegraph companies, to 
secure all reasonable and necessary 
reliable information relative to the 
value of the entire property of each 
corporation assessed, and assess such 
property as a unit or as one property. 
abn v. Savage, 91 N.W. 716, 65 Neb. 

{1] Commissioner of revenue in a 
taxing district (1) within a county is 
not charged with the duty of assess- 
ing property of a public service cor- 
poration in the county. McGinnis v. 
Nelson County, 135 S.H. 696, 146 Va. 
170. (2) “Section 176 of the Consti- 
tution provides that the corporation 
commission shall ascertain and as- 
sess the property of each railway cor- 
poration and each canal corporation, 
and that such property shall be taxed 
for state, city, town, and district pur- 


poses.” McGinnis v. Nelson County, 
supra. 
[m] Particular statute construed. 


—Where a section of a statute cre- 
ated a state board of equalization re- 
quired to perform certain duties with 
regard to equalization, correction, and 
adjustment of ‘assessments as. be- 
tween the counties, and another sec- 
tion provided that the same officers 
should constitute a board of asses- 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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the officer or agency by which such assessments shall 
be made, the legislature has the authority to confer 
upon a state board the power to make original as- 
sessments of continuous property in more than one 
county ;°° but, as a state board is a creature of the 
legislature, it possesses only such powers as the 
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legislature has expressly conferred upon it;37 thus, 


sors to assess property of public serv- 
ice corporations subject to taxation, 
such sections did not create two sepa- 
rate boards, and the latter section 
should be construed as merely pro- 
viding the mode and manner of valu- 
ing the property of public service 
corporations, Western Union Tele- 
graph’ Co. -v. ‘Trapp, 186. BF. 114, 108. Cc, 
C. A. 226. 

[n] Particular statute applied.—A 
statute whereby the situs of real 
property for taxation is fixed in the 
county wherein it lies, is inapplicable 
to real estate belonging to.a public 
utility corporation, although such 
property lies on a county line (Civ. 
Code [1910] § 1069; Civ. Code 987, 
988, 1019). Jasper County v. Butts 
County, 83 S.E. 217, 142 Ga. 576. 

{[o] Mode of fixing valne for as- 
sessment.—-Under L. (1919) ec 49 § 6, 
relating to’ the valuation or taxation 
of the property of power lines, the 
state board of equalization must first 
determine the full cash value of the 
property as an entire plant; if no 
portion of it is situated without the 
state, then the board must deduct 
from the total value the assessed 
value of the property locally as- 
sessed, and assess the intercounties 
property at the value remaining. 


State v. State Board of Equalization, - 


186 P. 697, 56 Mont. 413. 

[p] Statements of person connect- 
ed with tax commissioner’s office to 
a corporation that, in view of its de- 
posits in savings departments, its tax 
would be less than a certain amount, 
such abatement cannot be held to af- 
fect the tax actually due on a correct 
assessment. J. S. Lang Engineering 
Co. v. Commonwealth, 120 N.E. 843, 
231 Mass. 367. 

[aq] Determination by comptroller 
of value of corporate property for 
purpose of taxation will not be dis- 
turbed unless clearly shown to be in 
error (L. [1880] c 542). - Peo. v. 
Roberts, 36 N.Y.S. 73, 90 Hun 533. 

36. State v. State Board of Equal- 
ization, 185 P. 708, 56 Mont. 413; State 
v. Elridge, 76 P. 337, 27 Utah 477. 

Adjusting and equalizing between 
counties see infra § 964. 

Power of legislature as related to 


.taxation see supra § 10. 


37. Kootenai County v. State Board 
of Equalization of State of Idaho, 169 
P. 935, 31 Idaho 155; Doyle v. La- 
fayette Sav. Bank, 150 N.E. 619, 81 


Ind.App. 177; Wallace v. Hughes 
Electric Co., 171 N.W. 840, 41 N.D. 
418. 


[a] State board of equalization 


was without power to assess public 


utility property where such power 
was conferred by statute upon the 
tax commission. Union Pac, R. Co. v. 
Board of Com’rs of Weld County, 35 
F.(2d) 785 [den cert 50 S.Ct. 249, 281 
U.S. 734, 74 L.Ed. 1149]. 

[b] In assessing property of pub- 
lic utility company, a state board of 
equalization has only such powers as 
are given it by statute. Kootenai 
County vy. State Board of Equalization 
of Idaho, 169 P. 935, 31 Idaho 155. 

[c] Surplus and undivided bank 
profits.—State board of tax commis- 
sioners could not assess surplus and 
undivided profits of a savings bank 
under a statute by which such power 
was expressly delegated to the coun- 
ty board of review. Doyle v. La- 
fayette Sav. Bank, 150 N.E. 619, 81 
Ind.App. 177. bh 

38. See statutory provisions; 
cases infra notes 39-44. 
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[a] Companies not “manufactur- 
ing companies” assessable by state 
board.—(1) Under a statutory provi- 
sion that companies organized for 
purely manufacturing and mercan- 
tile purposes shall be assessed by lo- 
cal assessors in like manner as the 
property of individuals, and a further 
provision that certain enumerated 
companies, among which are gas com- 
panies, shall be assessed in a particu- 
lar manner by a state board, a gas 
company is not a manufacturing com- 
pany within the meaning of the first 
provision, and the state board had 
authority to assess its capital stock. 
Ottawa Gas Light, etc., Co. v. Downey, 
20 N.E. 20, 127 Ill. 201. (2) An elec- 
trie light plant organized for the pur- 
pose of producing electricity and de- 
livering the same over its wires and 
poles to customers for lighting pur- 
poses cannot be held one organized 
purely for manufacturing and mer- 
ecantile purposes within the meaning 
of such provision, regardless of 
whether or not such company manu- 
factures or simply buys and furnish- 
es electricity for light, heat, and pow- 
er. Peo. v. Wyanet Electric Light 
137. N.E.. 834, 306 Ill. 377. To 
same effect Evanston Electric Il- 
luminating Co. v. Kochersberger, 51 
NE T1951 75- FI 26. 

39. See statutory provisions; 
cases infra this note. 

[a] Mercantile corporations.—(1) 
Under L. (1871-1872) p 2, amended by 
L. (1905) pp 353-355, the capital 
stock and franchises of companies or- 
ganized purely for mercantile pur- 
poses are assessable by local asses- 
sors, and not by the state board of 
equalization. Miller, Watt & Co. v. 
O’Connell, 95 N.E. 1092, 251 Ill. 260. 
(2) Since the capital stock of mer- 
eantile corporations is liable to taxa- 
tion, and the state board of equaliza- 
tion is prohibited (Revenue L. § 108 
[Hurd Rev. St. (1911) e¢ 120]) from 
making the assessment, it necessarily 
follows that their capital stock must 
be assessed by the local assessor or 
not at all. Peo. v. Federal Security 
Co.,/ 99 NE. 2688); .255 Tl... 561.- . (3) A 
corporation engaged ‘in buying and 
selling stocks and bonds is engaged in 
a mercantile pursuit or business, 
within the meaning of a law prohibit- 
ing the assessment thereof by the 
state board of equalization, and it 
should have been assessed by the lo- 
cal assessing authorities (Revenue 
8.108 “peird) Rev. St:< (1911)! ve 
120]). 
99 N.E. 668, 255 Ill. 561. 

[b] Manufacturing corporations.— 
A corporation organized to do a gen- 
eral business in distilling and deal- 
ing in liquors, and to engage in deal- 
ing with cattle and livestock, and in 
malting and dealing therewith, is not 
purely a manufacturing corporation 
within the meaning of a statute pro- 
viding that the capital stock of all 
companies, except those organized for 
purely manufacturing purposes, shall 
be assessed by the state board of 
equalization. Distilling, etc., Co. v. 
People, 43 N.E. 779, 161 Ill. 101. 

[c] Shares of bank stock.—(1) L. 
(1906) p 136 c 22 art 4 subd 2, pro- 
viding for taxing of shares of banks 
and trust companies, took local taxes 
out of the jurisdiction of the state 
board, and required the assessment 
to be made by the local assessor, and 
although the state board was required 
to make an assessment for 1906 for 
state purposes, the local assessor was 


and 
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restrictions may be placed upon the power of a 
state board to assess particular corporate proper- 
ty,** and power to assess certain corporate prop- 
erty may be vested in local officers.*® 
the power of a state board to assess may be restrict- 
ed to intangible*® or “operative” corporate proper- 


Accordingly, 


required to make a similar one for 
local purposes, it being manifest that 
the legislature did t intend when 
changing the officer who was to make 
the local assessment to require an as- 
sessment for 1906, and to omit from 
assessment for local purposes shares 
of bank stock for that year. Richard- 

son v. State Nat. Bank, 123 S.W. 294. 

1189, 135 Ky. 772 [error dism 32 S.Ct. 

839, 225 U.S. 696, 56 L.Ed. 1262). (2) 

Assessment of bank stock generally 

see infra § 848. 

d Where valuation of shares of 
corporation by county board was final, 
under their power to revalue in pass- 
ing on the assessor’s return, it was 
immaterial that the board made the 
assessment in the first instance. Cey- 
lon Co. v. Hawkins, 89 So. 754, 206 
Ala. 246. é 

[e] Tllegal assessment.—Where a 
telephone company showed local as- 
sessors that its property, consisting 
of tools, wires, and equipment, was 
located on the public highways of the 
town, and had been assessed by the 
state board as real estate and includ- 
ed in its value of the special fran- 
chise of the company, the local as- 
sessors could not, in the absence of 
evidence justifying it, fix an assess- 
ment on the value of the real estate 
of the company in the town on the 
ground that all the wires and tools 
and equipment were not maintained 
on the highways of the town. Peo. 
v. Hall, 114 N.Y.S. 511, 130 App.Div. 
360 [rev 109 N.Y.S. 402, 57 Misc. 308]. 

[f] Exercise of powers by county 
comnuissioners.—Under a statute giv- 
ing county commissioners power to 
supervise all county officers and see 
that’ they faithfully perform their du- 
ties, such board has jurisdiction to 
direct an assessor to comply: with the 
law as to methods of assessing bank 
stock, and such right is not limited 
to the time the board was acting asa 
board of equalization. Stillman v. 
Lynch, 192 P. 272, 56 Utah 540, 12 A. 
L.R. 552. 

Power of: 

Board of equalization to direct and 
supervise official conduct of asses- 
sors see infra § 967. 

Local officers to assess generally see. 
supra § -731. 

40. See statutory provisions; 
eases infra this note. 

{a] Rule stated.—(1) ‘Neither the 
assessor nor county board of super- 
visors has any authority to assess 
any of a corporation’s intangible 
property.” Commonwealth vy. Ken- 
tucky Heating Co., 195 S.W. 459, 176 
Ky. 35 [mod 203 S.W. 538, 180 Ky. 
607]. (2) “The state board [of equal- 
ization] has no authority to make an 
assessment of the tangible property. 
That is the province of the local as- 
sessors.” Calumet & Chicago Canal 
& Dock Co. v. Stuckart, 113 N.E. 894, 
205, EHH.” 253: 

[b] Notes due corporation are not 
tangible property assessable by local 
authorities, but are included in the 
words “capital stock,” and are as- 
sessable only by the tax commission. 
National Reserve Ins. Co. v. Shipton, 
145 N.E. 589, 314 Ill. 472. 

[ec] Capital stock of steamboat 
company.—Under a statute providing 
that the state corporation commis- 
sion should act as assessor of rail- 
road, telegraph, canal, and steamboat 
lines, an assessment on the capital 
stock of a steamboat company by 
county commissioners was void. 
Beaufort County v. Old Dominion 


ana 
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ty,*! and local assessors may be vested with the right 
to assess tangible,*2 or “nonoperative” property,** 
but under a constitutional provision requiring the 
authorities of each county to assess property there- 
in, where a corporation owns factories and tangible 
property in eonnection therewith in different coun- 
ties, its so-called intangible property, if subject to 
taxation, cannot be assessed in a lump sum and then 
apportioned among the several counties.** Such a 
law*® will obtain whether the corporation is sol- 
vent or insolvent, or in the hands of a receiver,*® 
and is not invalid for the reason that it denies the 
taxpayer the right to have his property assessed by 
the loeal officer, and the valuation thereof reviewed 
by the county board of equalization.*7 And a stat- 
ute providing for a state board to ascertain the val- 
ue of intangible property of certain corporations and 
individuals with -quasi-publie functions does not de- 
prive taxpayers of due process of law where the lo- 
cal assessors are not bound to aecept the valuation 
reported to them.*® It has also been held that a 
tax on corporate stock, made primarily by the board 
of tax adjusters, and not by the assessor, is not a 
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denial of due process of law where the taxpayer has 
an opportunity to be heard and the board, under 
its power to revalue in, passing on, the assessor’s re- 
turn, makes the real assessment.4® A statute au- 
thorizing a corporation to deduct its debts from its 
credits, and a statute which requires the assessment 
by a state board of the capital stock of certain cor- 
porations over and above their tangible property, 
must be construed together,®® and only tangible 
property may be assessed by the local assessor.°* 
An assessment of corporate property by a state board 
is void when made under a void statute,°? and a 
state board of equalization is not authorized to make 
original assessments after the date specified in an 
act by which such authority is vested in a state tax 
commission.°3 : 

State officer and county assessor may have equal 
powers in determining the liability of a corporation 
on its capital stock,®°4 and under such rule the fact 
that the former has made a nominal assessment 
against a corporation on its capital stock does not 
bar a county from making assessment against a 
stockholdér on the ground that the corporation was 
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Steamship Co., 39 S.E, 18, 128 N.C. 


558. 

{d] Light and power company, al- 
though required to list tangible per- 
sonal property for local assessment, 
the fair cash value of its capital 
stock, including its franchise, over 
and above the assessed value of its 
tangible property was to be ascer- 
tained and determined by the state 
board of equalization ahd no other 
board or officer. Central Illinois Pub- 
lic Service Co. v. Swartz, 119 N.E. 990, 
284 Ill. 108. 

41. See supra note 40; 
43. 

42. See statutory provisions; and 
eases infra this note. i 

[a] Tangible property of domestic 
corporation is assessable by local as- 
sessor, whose action is subject to re- 
view of county board of supervisors. 
Commonwealth v, Kentucky Heating 
Co., 195 S.W. 459, 176 Ky. 35 [mod 203 
S.W. 538, 180 Ky. 607]. 

[b] Rights in tunnels as rsal 
property. Under a statute deelaring 
that tangible property of corporations 
similar to telegraph and telephone 
companies should be assessed by local 
assessors, rights of certain telephone, 
telegraph, and tunnel companies to 
.use tunnels constructed by them un- 
der a city ordinance authorizing their 
maintenance for a number of years, 
were assessable for taxation against 
such companies as real estate. Peo. 
v. Upham, 77 N.E. 931, 221 Til. 555. 

[c] Appliances kept for sale by a 
gas company, which are assessable 
separately from property used in 
“senerating and furnishing gas” and 
are entirely within an assessment 
district, are assessable by the as- 
sessor thereof and not by the tax 
commission (St. [1925] § 76.48). 
State v. Arnold, 209 N.W. 601, 190 
Wis. 602. ; 

[d] Advertising space in publica- 
tions is a commodity that can be 
bought and sold; but where an ad- 
vertising agency did not sell its ad- 
vertising space, but reserved absolute 
control thereof at all times, merely 
placing therein advertisements of its 
clients for which it charged an 
amount which might include a profit 
and a fee for its services, it was not 
taxable by the state tax commission 
as a “mercantile corporation,” under 
Tax L. art 9-a, as added by L. (1917) 
c 726, and amended by L. (1918) e 
417. Peo. v. Cantor, 196 N.Y.S. 514, 
119 Mise. 355. 

[e] Electric light plant operated 


infra note 


-of the protest in any way. 


entirely in one county, but owned by 
a company which operated over sev- 
eral counties, was assessable in the 
county in which it was located 
(Comp. L. [1917] § 58738, as amended 
by L. [1919] ¢ 114). Telluride Pow- 
ee v. Gates, 213. P; 175, 61 Utah 

{f] Light and power company, not 
being included in corporations except- 
ed by statute, was required to list its 
tangible personal property to be as- 
sessed by the local assessor. Central 
Illinois’ Public Service Co. v. Swartz, 
119 N.E. 990, 284 Ill. 108. 

43. See statutory provisions; 
cases infra this note. 

{a] “Undeveloped oil and gas ter- 
ritcry owned in fee, held in reserve 
by a pipe line company, is not proper- 
ty used or occupied for purposes im- 
mediately connected with the pipe 
line, and therefore should not be as- 
sessed by the board of public works, 
but by the proper authorities of the 
county where such real estate is lo- 
cated.” - Cabot v. Coplin, 144 S.E. 566, 
567, 106 W.Va. 5 (Code c 29 § 106). 

{b] Time for filing pretest to tax- 
ation of property as “‘operative.”—A 
statute requiring a loca] assessor to 
file a protest against the taxation of 
property as operative with the state 
board within thirty days after receiv- 
ing a copy of the company’s report, 
required to be furnished him, is juris- 
dictional, and a protest filed later has 
no effect, and does not require the 
state board to revise or alter its ac- 
tion. in placing such property on the 
roll as operative property, or dispose 
Pacific 
Electric Ry. Co. v. Rolkin, 128 P. 20, 
164 Cal. 154. 

[ce] Necessity of notice —(1) A 
statutory requirement that a local 
assessor, upon finding nonoperative 
property in a report of operative 
property, give notice to the state 
board and the company whose proper- 
ty is involved is jurisdictional and 
mandatory, and an assessment-as non- 
operative property by a city assessor 
of property included in the state re- 
port as operative property, without 
giving such notice, was void. Great 
Western Power Co. of California v. 
City of Oakland, 209 P. 558, 189 Cal. 
649. (2) Where the report sent by a 
public utility company to a local as- 
sessor as to its operative property 
was sufficient to charge the assessor 
with notice that the company was 
claiming certain property as opera- 
tive, and the assessor did not take the 
steps required to have the correct- 


and 


ness of such claim heard and deter- 
mined by the state board, he thereby . 
aequiesced in the claim that such 
property was in fact operative, and 
was without jurisdiction to assess it. 
Great Western Power Co. of Cali- 
fornia v. City of Oakland, 236 P. 307, 
196 Cal. 131. 

44. Utah-Idaho Sugar Co. v. Salt 
Lake County, 210 P. 106, 60 Utah 491, 
27 ALAR. 874. 


45. See supra notes 40-44. 
46. People v. Ward, 105 Ill. 620. 
[a] Assessment of capital stock 


ef insolvent COrpOxn ela by local as- 
sessor was without authority and 
void. People v. Ward, 105 Ill. 620. 

47. State v. State Board of Equali- 
zation, 185 P. 708, 56 Mont. 413. 

[a] Reason for rule.—‘It is not 
the right of the taxpayer to have his 
assessment made in the first instance 
by any particular officer, or to have it 
equalized by any particular board.” 
State v. State Board of Equalization, 
185 P. 708, 711, 56 Mont. 413. 

48. Missouri, ete., R. Co. v. Shan- 
non, (Tex.Civ.App.) 97 S.W: 527 [aff 
100 S.W. 138, 100 Tex. 397, 10 L.R.A. 
N.S. 681]. 

49.. Ceylon Co. v. Hawkins, 89 So. 
754, 206 Ala. 246. 

50. Central Illinois Public Service 
e v. Swartz, 119 N.E. 990, 284 Ill. 

[a] Unauthorized assessment.—A 
corporation organized to make bakers’ 
and restaurant supplies, and sell same 
at wholesale and retail, was organized 
for manufacturing and mercantile 
purposes, and the act of the state 
board of equalization in assessing its 
capital stock and franchise in excess 
of the valuation of its tangible prop- 
erty which had been assessed by the 
local assessor was unauthorized. H. 
H. Kohlsaat & Co. v. O’Connell, 99 N. 
BE. 689, 255 Ill. 271. 

51. Central Illinois Public Serv- 
ice Co. v. Swartz, 119 N.E. 990, 284 
Ill. 108. See also supra note 42 [f]. 

52. State v. Leech, 157 N.W. 492, 
Sa NPD a loot 

53. In re Opinion of Justices, 123 
PH 66055 Color ii: 

[a] Transfer of assessing power. 
—Under an act by which a state tax 
commission was created with the duty 
of making original assessments of 
public utility corporations as previ- 
ously exercised by the state board 
of equalization, such power of the 
latter board terminated from the date 
the act took effect. In re Opinion of 
Justices, 123 P. 660, 55 Colo. 17. 

54, Appeal of Callery, 116 A. 222, 
272 Pa. 255. 


For later cases, developments anid changes in the law see Annotations, same title and section number, 
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not liable to a tax on its capital stock.55 

2 Assessors have no 
authority to assess the agent of a foreign corpora- 
tion conducting the business of his principal, but 
not having invested any money in it.°° 

_ The function of taxing the net receipts of a par- 
ticular agency of a foreign insurance company can- 
not be transferred from the taxing officers to a court 
of equity by the filing of a bill in chancery. 

[§ 733] bb. Corporate Franchise. It is generally 
provided by statute that only a state board or of- 
ficer shall have the right to assess a franchise of a 
corporation for taxation,®’ and the power of such 
a board is not confined to a particular fiscal year, 
but it has implied power to assess franchises omit- 
ted in previous years;°® but such power may not 
be exercised by a board other than as specified,®° 
and a board has no authority, in the absence of con- 
stitutional or statutory provision to the contrary, 


Agent of foreign. corporation. 


55. Appeal of Callery, supra. 

56. Mclean vy. Jephson, 25 N.E. 
409, 123 N.Y. 142, 9 L.R.A. 4938. 

57. Cook County v. Columbia Ins. 
Co. of Jersey City, 160 N.E. 351, 329 
Thi. 189. 

58. See statutory provisions; 
cases infra this note. 

{a] Public utility within city.— 
The assessor of a city has no power 
to assess for taxation the franchise 
of public utilities within the city 
when such power is vested in the 
state tax commission (Rev. St. [1919} 
§§ 12999, 13000, and § 13056 as amenda- 
ed by L. [1923] p 872, and § 12847). 
State ex rel. Union Electric Light & 


and 


Power Co. v. Gehner, 286 S.W. 117, 
315 Mo. 666. 
[b] Bower corporation.—A _ cor- 


poration having the power, in addi- 
tion to manufacturing, to own real 
estate and water power and to lease 
or sell water power to others for 
manufacturing purposes is not with- 
in the class of corporations whose 
franchises may be assessed by the 
local assessor, but must be valued by 
the state board of equalization. 
(Revenue Act 3 [Hurd Rev. St. 
(1909) ¢ 120]). Moline Water Power 
Co, v. Cox, 96 N.E. 1044, 252 Ill. 348. 

fe] Telephone corporation, though 
authorized to sell equipment, was not 
a purely manufacturing or mercantile 
corporation, its principal business be- 
ing the operation of extensive tele- 
phone lines: consequently franchise 
taxes could be imposed only by state 
board of equalization and not by local 
authorities. Central Union Telephone 
Co. v. Onken, 111 N.E. 603, 271 II. 
638. 

{d] “Taxable property of electric 
light cempany on and under public 
waters in connection with a special 
franchise was not assessable by the 
‘local assessors, but only by the state 
board. People v. New York Com’rs of 
Taxes and Assessments, 110 N.Y.S. 
833, 58 Misc. 249. j 

{e] Gas mains on public ways.— 
The state board had power to assess 
for purpose of taxation the special 
franchise of a domestic corporation 
occupying public ways in a city with 
mains and pipes for the distribution 
of gas. Buffalo Gas Co. v. Volz, 64 
N.Y.S. 534, 31 Misc. 163. 

[f] Franchise of railroad having 
no line in state.—State board had au- 
thority to assess the franchise of a 
domestic railroad corporation which 
had no line in the state, but which 
duly reported to the auditor of pub- 
lic accounts. Commonwealth _ v. 
Southern Pac. Co., 239 S.W. 929, 144 
Ky. 803. 

[g] Railroad crossing franchises. 
—(1) Having the power in the first 
instance to determine whether or not 
crossings were subject to assessment, 
depending on ascertainment of the 
facts as to prior occupancy by the 
railroad, the state board of tax com- 
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property.°> 


rule.®& 


missioners acted within its Jjuris- 
diction in assessing special fran- 
chises of a railroad company at high- 
way crossings, and errors in such de- 
termination could be corrected only 
as provided by law in reviewing the 
assessment. People v. State Board of 
Tax Com’rs, 183 N.Y.S. 733, 193 Apo. 
Div. 297 [mod 171 N.Y.S. 784, 104 
Misc. 234, and rev 131 N.E. 896, 231 
N.Y. 221, and 132 N.E. 892, 23) N.Y. 
569]. (2) Where a railroad had sev- 
eral special franchise crossings in a 
district containing two incorporated 
villages, it was the duty of the state 
board of tax commissioners, and not 
the village assessors, to fix the val- 
uation of such special franchise as- 
sessments for each village. People v. 
Gourley, 92 N.E. 398, 198 N.Y. 486. 

{h) Failure of board to fix value 
of franchises in particular district 
does not authorize the assessors 
thereof to determine their value 
where the board was required to fix 
and determine annually the valuation 
of each special railroad franchise in 
each city, town, or tax district, and 
local assessors in assessing such 
franchise were required to enter the 
valuations so fixed. People v. Keno, 
114 N.Y.S. 1094, 61 Misc. 345. 

[i] Statement in gross.—Under a 
law providing for the assessment of 
special franchise taxes by a state 
board of tax commissioners, the val- 
uation as to each taxing district may 
be stated by the board in gross. Peo- 
~~ y. Gourley, 92 N.E. 398, 198 N.Y. 
486. 

[i] Words constrnued.—From the 
description by an assessor ‘franchise 
of the Postal Telegraph-Cable Com- 
pany in the city of Los Angeles,’ it 
will not be assumed that the assessor 
intended to refer to the federal non- 
taxable franchise, but that he intend- 
ed to refer to the state franchise 
which he had the power to assess. 
Postal Telegraph-Cable Co. v. City of 
Los Angeles, 128 P. 19, 164 Cal. 156. 

59. Stone v. Louisville, 57 S.W. 
627, 22 Ky-L. 423. 

60. Southern Ry. in Kentucky v. 
Coulter. 68 S.W. 873, 1138 Ky. 657, 24 
Ky.L. 203 

[a] Thus, under Ky. St. §§ 4077— 
4081, the valuation of the franchise 
of each railroad corporation must be 
made by the state board of valuation 
and assessment, and not by the rail- 
road commission which is authorized 
to value only the tangible property. 
Southern Ry. in Kentucky v. Coulter, 
68 S.W. 873, 118 Ky. 657, 24 Ky.L. 
203. 

61. Peo. v. State Board of Tax 
Com’rs, 96 N.E. 485, 203 N.Y. 119. 

62. People v. State Board of Tax 
Com’rs, supra. 

63. People ex rel. Erie R. Co. v. 
State Tax Commission, 223°N.Y.S. 367, 
221 App.Div. 200 [rev 214 N.Y.S. 503, 
127 Misc. 13, and rev 158 N.E, 884, 246 
N.Y. 322]. 
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to assess special franchises at less than full value,** 
or to consider the general rate of taxation in a par- 
ticular taxing district.®? 
deciding whether railroad crossings are subject to 
a special franchise tax assessment may be a question 
of fact for the determination of a state board,*? an 
erroneous determination by such board that it has 
jurisdiction to assess a void special franchise tax, 
and its assessment thereof, is void.64 However, the 
fact that a state board erroneously assessed the 
franchise of a corporation cannot affect the right of 
the local assessors properly to assess its tangible 
A statutory provision for the assess- 
ment of special franchises by a state board is not 
a violation of constitutional provisions for home 


Although the question of 


[§ 734] cc. Railroad Property*’—(aa) In Gener- 
al, Either constitutional®® provisions or else statuto-_ 


[a] Rule stated.—“Whether or not 
the [railroad] crossings were subject 
to assessment involved the questions 
of navigability and ownership in the 
one case, and the question of prior oc- 
cupancy in the other. Those were 
questions of fact for the determina- 
tion of the commission in the first 
instance, and their determination was 
binding until set aside in the way 
prescribed by statute.” People ex rel. 
Hrie Railroad Co. v. State Tax Com- 
mission, 223 N.Y.S. 367, 221 App.Div. 
200 [rev 214 N.Y.S. 503, 127 Misc. 13, 
and rev 158 N.E. 884, 246 N.Y. 322]. 

64, People ex rel. Erie R. Co. v. 
State Tax Commission, 214 N.Y.S. 503, 
127 Misc. 13. 

[a] Special franchise tax on rail- 
road bridge» was void because the 
bridge was not a special franchise. 
People v. State Tax Commission, 214 
N:Y<S. 503,127 Mise):13. 

Assessment founded upon erroneous 
aorerenaen of fact see supra § 
ate generally see supra § 


65. Commonwealth v. Kentucky 
Heating Co., 195 S.W. 459, 176 Ky. 35, 
39 [mod 203 S.W. 538, 180 Ky. 607]. 

Assessment of tangible property by 
local assessor see supra § 732. 

66. People v. State Tax Com’rs, 67 
N.E. 69, 174 N.Y. 417, 68 L.R.A. 884, 
105 Am.S.R. 674 [aff 25 S.Ct. 705, 199 
U.S. 1, 50 L.Ed. 65, 4 Ann.Cas. 381, 
25°S.Ct: 713, 199 U.S. 48, 50 L.Ed. 72, 
ag S.Ct. 471545199) U.S.538,4250 L.Ed. 

67. Cross references: 

Aerogement of franchise see supra § 
Bee 
Authority and duties as to valuation 

see supra § 728. 

Mode of assessment see infra § 852. 


Omitted property see infra § 992. 
Quasi-judicial character’ of state 

board see supra § 724, | 

68. See constitutional provision 
and cases infra this note. ‘ 

[a] Particular constitutional pro- 


vision construed.—(1) Under a gener- 
al constitutional provision that “all 
property shall be assessed in the man- 
ner prescribed by law except as is 
otherwise provided by this Constitu- 
tion,” and a specific provision relating 
to the assessment of certain enumer- 
ated classes of railroad property by 
a state board, was a simple direction 
that the property mentioned in the 
latter provision should be assessed by 
the state board and mot otherwise. 
State v. Duncan, 219 P. 638, 68 Mont. 
420. (2) A constitutional provision 
declaring that the legislature could 
provide for a special mode of assess- 
ment for railroads not situate whol- 
ly within one county, conferred upon 
the legislature power to provide for 
the assessment of the property of 
such railroads by a state board. Gulf 
& S. I. R. Co. v. Draughon, 114 So. 
269, 148 Miss. 433. 
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ry®® provisions commonly provide for the assessment 
of railroad property or particular classes thereof by 
state boards or officers, in which case an assessment 


{b] Where exclusive jurisdiction 
is conferred by the constitution on 
a state board to assess railroad prop- 
erty it cannot be deprived thereof by 
the legislature. Atchison, T. & S. F. 
Ry. Co. v. Hunter, 145 P, 802, 45 Okl. 
349; Osage & Oklahoma Co. v. Mil- 
’ Jard, 145 PB. 797,45 Okl. 334. 

69. See cases infra this note. 

‘La] Constitutionality.—(1) An act 
providing that railroad property used 
for railroad purposes should be as- 
sessed locally was unconstitutional 
when passed as a supplement to an 
earlier act which provided that such 
property should be assessed by a state 
board. New York Bay R. Co. v. City 
of Newark, 71 A. 276, 76 N.J.Law 832 
[rev 67 A. 1049, 75 N.J.Law 389]; 
United New Jersey R. & Canal Co. v. 
City of Newark, 71 A. 275, 76 N.J.Law 
830 [rev 67 A. 1075, 75 N.J.Law 385]. 
(2) A statute providing for the as- 
sessment of railroad property by a 
state board was not unconstitutional 
for the reason that the constitution 
provided for the election of county as- 
sessors. Dickinson v. Housley, 197 S. 
W. 25, 180 Ark. 259. To same effect 
Ames v. People, 56 P. 656, 26 Colo, 
83. (3) A statute providing-for the 
assessment of the intangible assets 
of certain corporations by a state 
board does not violate a constitution- 
al provision, as far as it relates to 
railroads, that all property shall be 
assessed in the county wherein it is 
situated, as such property has no 
fixed situs, and such constitutional 
provision being applicable only to 
property having a fixed situs within 
a given county. Lively v. Missouri, 
ere JT Ry. Co.: of, Lexas,.120 S2W. 
852, 102 Tex. 545. (4) Where a stat- 
ute providing that taxes on railroad 
property should be assessed in each 
taxing district was unconstitutional, 
such property was assessable by the 
state board as under an earlier stat- 
ute. New York Bay R. Co. v. City of 
Newark, 71 A. 276, 76 N.J.Law 832 
[rev 67 A. 1049, 75 N.J.Law 389]; 
New Jersey R. & Canal Co. v. City of 
Newark, 71 A. 275, 76 N.J.Law 803 
[rev 67 A. 1075, 75 N.J.Law 385]. 

[b] “The right and power of the 
Legislature to confer the duty upon 
the tax commission of appraising and 
assessing railroad property, and to 
require taxing units through which it 
extends to adopt such assessment and 
appraisement for taxing purposes 
. . . [is quite] common and well 
settled.” Southern Pac. Co. iv. 
Graham County, 285 P. 998, 1000, 36 
Ariz, 359. 

[ce] “fhe principal object of the 
Legislature in having this board of 
commissioners to assess and super- 
vise the taxing of such [railroad] cor- 
porations was, that no injustice might 
be done the companies by subjecting 
their property to fragmentary as- 
sessments, subject to the revision of 
the supervising boards of each coun- 
ty through which the road might run. 
Fragmentary taxation of the same 
line of road by a dozen or more dif- 
ferent assessors would scarcely pro- 
duce that uniformity in assessment 
so absolutely essential to produce 


equality in taxation, and the legisla-- 


tive purpose was to obviate such an 
objection and have a uniform assess- 
ment of this class of property, and 
no wiser suggestion could have been 
well made than to place the valuation 
in the hands of a board of intelli- 
gent freeholders, to be selected by 
the executive of the State, thus re- 
moving the question of value from 
local influences and prejudices that 
often result in imposing upon such 
corporations oppressive burdens.” 
Cincinnati, New Orleans & Texas Pac. 
R. R. Co. v. Commonwealth, 81 Ky. 
492, 503 [quot Board of Equalization 
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sions is void.’ 


of Campbell County v. Louisville & N. 
R. Co., 109 S.W. 3038, 304, 139 Ky. 
386, 139 Am.S.R. 482]. 

{d] Legislature as having power 
to prohibit interference by local of- 
ficers.—‘“‘The Legislature having the 
authority yy to create the 
board to assess the intangible assets 
of the railroad corporations for the 
whole state and to distribute it among 
the counties had likewise authority 
to prohibit an interference with that 
assessment by the county board and 
to require the observance and enforce- 
ment of it by the local county offi- 
cers.” Lively v. Missouri, K. & T. Ry. 
Co. of Texas, 120 S.W. 852, 855, 102 
Tex. 545. To same effect Central 
Trust Co. v. Wabash, St. L. & P. Ry. 
Co., 27 F. 14. 

[e] Railroads were intended to be 
classified separately for the purposes 
of taxation, and were to be assessed 
by the state tax commission instead 
of the local authorities in the coun- 
ties through which the line of the 
railroad extended. Arkansas Tax 
Commission v. Crittenden County, 38 
S.W.(2d) 318, 183 Ark. 738. 

{f] Tangible property.—State 
board as having power to assess 
tangible property as against local as- 
sessors see Louisville & N. R. Co. v. 
Cgmnonw seten, 204 S.W. 94, 181 Ky. 
193. 

[g] Real property other than rail- 
road track as being assessable by 
local assessor see Illinois Cent. R. Co. 
v. Carr, 134 N.E. 188, 302 Ill. 172. 

{h] Such property as has local 
situs as assessable by local assessor 
see Illinois Cent. R. Co. v. Carr, 134 
N.E. 138, 302 Ill. 172. 

[i] Board of railroad commission- 
ers as assessors ex officio.— Where an 
act provided for the appointment of 
a board of state tax assessors in the 
event the legislature failed, at the 
same session, to create a board of 
railroad commissioners, and, in case 
such a board was created, that the 
duties prescribed in the act providing 
for their appointment should devolve 
upon such commissioners, upon the 
ereation of such commission the 
members thereof became ex officio 
state tax assessors under the prior 
act. State v. Taylor, 104 S.W. 242, 
119 Tenn. 229. 

[i] Statute giving state board 
power to assess railroads within city 
has the effect of repealing by implica- 
tion the charter power of the city to 


make such assessments within its 
ae State v. Severance, 55 Mo. 
[k] “Duties” defined.—It is the 


duty of a state board, in assessing 
railroad property, to secure all rea- 
sonable and necessary reliable infor- 
mation relative to the value of the 
entire property of each corporation 
assessed, and assess such property as 
a unit or aS one property. State v. 
Savage, 91 N.W. 716, 65 Neb. 714. 

{1] “Manner,” in a statute provid- 
ing for a tax levy on electric lines in 
the same manner as tax on railroads, 
covers the method of «ssessment, and 
locates authority to assess with the 
tax commission (Rev. St. [1919] § 
12847, subd 6; § 18056 amended by L. 
[1923] p,372). State ex rel. Buchanan 
County Power Transmission Co. v. 
Baker, 9 S.W.(2d) 589, 320 Mo. 1146. 

[m] Particular statutes applied.— 
Where a statute was passed creating 
a tax commission with power to fix 
the assessment of operating property 
of railroads, and later, at the same 
session of the legislature, an act cre- 
ating a railroad commission was 
amended so as to confer on such com- 
mission the duty of ascertaining the 
total market value of railroad proper- 
ty, and providing that the findings of 
the commission should be conclusive 
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by local authorities in contravention of such provi- 


These provisions being in contra- 


vention of the general rule requiring assessment of 


evidence of the facts stated therein, 
and where the railroad commission 
found the value of certain railroad 
property +o be less than the valua- 
tion ‘at which it was assessed by the 
tax commission, it was held that as 
the railroad commission statute was 
passed last, and as the railroad com- 
mission had greater powers, its find- 
ing was conclusive upon the tax com- 
mission, but that the two statutes 
were not repugnant, and that the tax 
commission had power to act until 
the railroad commission made its find- 
ings. State v. Clausen, 116 P. 7%, 63 
Wash. 535. 

70. Chicago & A. R. Co. v. People, 
22 N.E. 864, 129 Ill. 571 [dis op 25 
N.E. 5]; Yazoo & Mississippi Valley 
R. Co. v. City of Vicksburg, 49 So. 
185, 95 Miss. 701; People vy. State 
Board of Tax Com’rs, 125 N.Y.S. 895, 
69 Mise. 1; Clarksburg Northern R. 
eas v. Morris, 86 S.E. 893, 76 W.Va. 

[a] Class of property reserved to 
state board.—(1) The assessment by 
local assessors of a particular class 
of property reserved by statute to a 
state board is unauthorized. Illinois 
Cent. R. Co. v. Carr, 134 N.E. 238, 302 
Ill. 172; People ex rel. Hudson & M. 
R. Co. v. State Board of Tax Com’rs, 
125 N.Y.S. 895, 69 Mise. 1. (2) Under 
a statute providing for the assess- 
ment of a railroad’s intangible prop- 
erty to be made by a state board, and 
apportioned to the several municipali- 
ties, neither the local board of as- 
sessors nor board of review had au- 
thority _to assess such property. Il- 
linois Cent. R. Co. v. Carr, 134 N.E. 
238, 302 Ill. 172. (3) Local assessors 
having no authority to assess tangi- 
ble property constituting part of a 
special railroad franchise assessed 
by the state board of tax commission- 
ers, their action in doing so does not 
constitute double assessment prevent- 
ing an assessment by state officers of 
the property as a franchise, but is 
without jurisdiction, and may be de- 
clared void in a proper proceeding. 
People ex rel. Hudson & M. R. Co. v. 
State Board of Tax Com’rs, 125 N.Y.S. 
895, 69 Mise. 1. (4) Assessment of 
franchise generally see supra § 733. 

[ob] Lands.—Under a_ statutory 
provision for the .assessment of all 
railroad property by a state board, 
an assessment by local assessors of 
lands belonging to a railroad is unau- 
thorized. Yazoo & Mississippi Valley 
R. Co. v. City of Vicksburg, 49 So. 
185, 95 Miss. 701; State v. St. Louis, 
Jron Mountain & Southern Ry. Co., 
82 Mo. 683. 

[c] Local purposes.—Local au- 
thorities may not assess a tax on the 
real estate of railroads for local pur- 
poses in the absence of a provision 
therefor. Virginia, etce.,..R. Co. .v. 
Washington County, 30 Gratt. (71 
Va.) 471. 

{d] Rights under unrecorded lease. 
—The failure of the owner of the fee 
to record a lease to a railroad before 
the time fixed for assessment was not 
sround for assessment by the local 
assessor. People v. Wiggins Ferry 
Co., 100 N.E. 956, 257 Ill. 452. 

[e] Municipalities are not au- 
thorized to make independent assess- 
ments of railroad property when 
complete provision has been made by 
law for its assessment by a state 
board. Yazoo & Mississippi Valley R. 
Co, v. City of Vicksburg, 49 So. 185, 
95 Miss. 701. 

[f]. Provision of city charter (1) 
by which it was authorized to levy 
taxes on railroad property within its 
limits, was repealed by a statute 
which created a state board with full 
and complete power to assess rail- 
roads and all their property, and, 
when the assessment was arrived at, 


For later cases, developments and changes in the law see Annotations, BES title and section number, 
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property locally’? the state board or officer possesses 
only such authority as is expressly’? or by necessary 
implication’® conferred. A state board may act for 
the county as well as for the state in assessing rail- 


road property’* and a state officer may be vested. 


with power to assess railroad property for munici- 
pal purposes.’® Statutes conferring authority upon 
state boards to make assessments may, by the defi- 
niteness of their provisions, indicate the intention of 
the legislature that the board shall act with great 
care and diseretion.7® In making the valuation the 
board is not bound by the valuation fixed by the 
railroad** and should consider the railroad as a 
whole.*® Where a power is given a city to levy a 
tax against certain railroad property, and no of- 
ficer is provided in the charter thereof, it results 
as a necessary consequence that the right to levy 
and collect the tax would carry with it the neces- 
sary machinery for that purpose, and where the city 
clerk was ex officio assessor he had authority to make 
such assessment,’® but where local assessors are au- 
thorized to assess a tax against real estate of rail- 
road companies whose roads pass through their dis- 
tricts, such assessment must be made upon the as- 
sessment made by the state upon the property for 
state purposes.5° Where railroad property lia- 
ble for county taxes is reported as delinquent, where 
the county court is so authorized it may direct its 
clerk to make the assessment thereof.’ 
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state board, has heen held to embrace all property 
belonging to the corporation,®? including all its 
rights,** contracts,®> privileges,?* good will,8’ and 
everything of value that appertains or belongs to- 
the corporation, whether tangible or intangible, cor- 
poreal or incorporeal;*® however, the term does 
not mean the shares of stock, but only designates 
the property of the corporation subject to taxa- 
tion.§® 

Interurban railways. A law by which all rail- 
Ways were made assessable by a state board im- 
pliedly repealed that part of a law under which 
street railways within or without the limits of a 
municipal corporation were assessable by local as- 
sessors, and under the later law interurban railways 
were assessable only by the state board.°® Under 
a statute providing that any railway operated on 
the streets of any town or city and extending be- 
yond the limits thereof to another town or city 
should be known as an interurban railway. and sub- 
ject to the same statutory provisions applicable to 
railways in general, where a company owning street 
railway systems in two cities connected them in such 
a manner by an interurban line that the interurban 
traffic passed over but one or two blocks of the 
existing street railway lines, and in the main trav- 
ersed only its own tracks which were not within 
the city limits, and the only apparent connection 
between the two, other than common ownership, was 


“Capital stock’? of a railroad, 


to apportion the value of all lands, 
workshops, depots and other build- 
ings belonging to each railroad com- 
pany to the counties, cities, or incor- 
porated towns in which such prop- 
erty was situated. State v. Sever- 
ance, 55 Mo. 378. (2) No city, town, 
or village can make an independent 
assessment of its own under such 
statutory provision, whether its char- 
ter was obtained before or after the 
adoption thereof. Yazoo & M. V. R. 
Co. v. City of Vicksburg, 49 So. 185, 
95 Miss. 701. 

71. Atchison, T. & S: FE. Ry. Co. ‘v. 
Los Angeles County, 111 P. 250, 158 
Cal. 437. 

[a] Rule stated.—The assessment 
by the state board, authorized by 
Const. art 13, § 10, providing that the 
franchise, roadway, roadbed, rails, 
and the rolling stock of railroads op- 
erating in. more than one county shall 
be assessed by the state board of 
equalization, is an exception to the 
general rule requiring all property 
to be assessed locally, and all railroad 
property must be assessed locally un- 
less it is within the category of the 
property excepted by the constitution. 
Atchison, Ts: é S.-i. y. Co. v. Los 
Angeles County, 111 P. 250, 158 Cal. 
437 


72. State v. Mississippi, A. & W. 
Ry. Co., 212 S.W. 317, 138 Ark. 483. 
[a] Division of real estate as 


‘“yailroad track” into “main track.”— 


“Under a statute providing that “rail- 
road track” should be assessed by the 
state board, and the real estate of a 
railroad “other than railroad track 
should be assessed by the local as- 
ssessors, and directing that “railroad 
track,” with the exception of the val- 
ue of the second or side track, and 
all station houses and other build- 
ings assessable separate from the 
land on which they were located, 
should be listed and taxed locally, 
the state board could not be com- 
-pelled to divide real estate of a rail- 
road returned to it for assessment 
as “railroad track” into ‘main track, 
to be a strip of a certain width, and 
“property other than main track, and 
to certify its assessment of the latter 
class to the clerk of a particular 
county to be taxed for local pur- 
poses, for the reason that power to 


assessable by a 


make such division was not confer- 
red by the statute. People v. State 
Board of Equalization, 68 N.E. 943, 
205, D113 29.62 

Lb] Local purposes.—Where the 
duties of a state board as to the as- 
sessment of railroad property, as 
prescribed by the legislature under 
its constitutional power to provide 
for such assessments, have to do with 
general purposes only, the power and 
jurisdiction of such board does not 
extend to assessments for local pur- 
poses. Oregon Short Line R. Co. v. 
Pioneer Irr.;/-Dist., 102. P. 904,16 
Idaho 578. 

[c] State board had no jurisdic- 
tion to determine questions of exemp- 
tions so as to render them res adjudi- 
cata, under a statute providing that 
where any property is ‘claimed by 
the railroad to be exempt,” it shall 
be listed by the company in its sched- 
ule to the state board, and that such 
board, on the failure of the company 
to make such schedule, should make 
it out from the best information ob- 
tainable, and under the further pro- 
vision that the board should also as- 
sess all railroad property subject to 
taxation, and that it need not be 
bound by a false or fraudulent sched- 
ule, but could make out a new one on 
giving notice to the company, served 
and returned as a summons. Yazoo 
& M. V. R. Co. v. Adams, 32 So. 937, 
81 Miss. 90. 

[ad] Nine and one half miles of 
railroad wholly within town, and be- 
longing to a manufacturing com- 
pany was assessable by the local 
assessor as real property of such 
company. People v. Hughes, 215 N, 
Y.S. 710, 216 App.Div. 626. 

73. State v. Mississippi, A. & W. 
Ry. Co., 212 S.W. 317, 138 Ark. 483. 

74, Byram v. Thurston County, 
251 P. 103, 141 Wash. 28 [mod 252 P. 
943, 141 Wash. 28]. ; ; 

75. Baltimore v. Baltimore City 
Passenger Ry. Co., 57 Md. 31. 

[a]’ State tax commissioner had 
power to assess for municipal taxa- 
tion the shares of stock of a street 
railway company, the performance of 
this duty imposed upon the comptrol- 
ler by the Act of 1874 c 483 § 145, 
having devolved on the tax commis- 
sioner under the Act of 1878 ¢c 178. 


Baltimore v. Baltimore City Passen- 
geryRy.\ €o.°57 Md. 31. 

76. Oregon-Washington R. & Nav. 
Co. v.’ Thurston County, 167 P. 930, 
98 Wash. 218, 224 [error dism 38 S.Ct. 
335, 246 U.S. 678, 62 L.Ed. 934]. 

77. Illinois & St. L. R. & Coal Co. 
v. Stookey, 13 N.E. 516, 122 Ill. 358. 

78. Chicago, B. & Q. R. Co. v. Box 

Butte County, 155 N.W. 881, 99 Neb. 
208, Ann.Cas.1918D 10387. 
_ la] Reason for rule.—Its business 
is the transportation of property and 
persons, and the entity so assessed 
includes all property that is held and 
used principally in carrying on the 
business. Chicago, B. & Q. R. Co. v. 
Box Butte County, 155 N.W. 881, 99 
Neb. 208, Ann.Cas.1918D 1037. 

79. Union Pac. R. Co. v. City of 
Cheyenne, 5 S.Ct. 601, 113 U.S, 516, 
28 L.Ed. 1098 [rev 2 Wyo. 408]. 

80. Shenandoah Valley R. Co. v. 
Clarke, 78 Va. 269. . 

81. Louisville & N. R. Co. v. Com- 
monwealth, 3 S.W. 139, 85 Ky. 198, 8 
Ky.L. 840. 

82. “Capital stock” 9 C.J. p 1280. 

83. Illinois ‘Cent. -RiCol we Carr; 
134 N.BE. 138, 302 Ill. 172. 

[a] Mode of finding railroad’s 
“capital stock” to be taxed is to take 
the value of all property, tangible 
or intangible, real, personal, or mixed, 
including the franchise granted by 
the state, and deduct from it the 
value of the tangible property, and 
this can only be done by the tax 
commission if the property is as- 
sessable under the general revenue 
act and not a part of the charter 
lines (L. [1919] p 719 § 2). Illinois 
Cent. R. Co. v. Carr, 134 N.H. 138, 302 
Til. 172. 

g4. Illinois Cent. R. 


supra. 
85. Illinois Cent. R. 
Cent. R. 


supra. 
86. Illinois 

Illinois Cent. R. Co, v. 

Cent. R. 


supra. 
87. 
Cent. R. 
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the giving of transfers from each line to the other, 
the entire system was regarded as an interurban 
line for purposes of taxation, and was therefore 
‘assessable only by the state board under a statute 
relating to the assessment of railroad property by 
such board.®? 

Elevated railroads are “railroads” and not “street 
railways” for purposes of taxation, and are subject 
to assessment by a state board the same as railroads, 
and not by a local assessor or board of review.°? 

Lumber road. Where a lumber company organ- 
ized a railroad company and built a railroad and 
operated it as such, but extended it over twelve 
miles of its property, and used such extension as 
a log or tram road in connection with the railroad 
owned and operated by the subsidiary company, such 
extension did not constitute a “railroad” within the 
meaning of a statutory requirement that railroads 
be assessed by a state board, and it was not assess- 
able as such to the railroad company by the board, 
which had no authority to assess tram or log roads 
used for private purposes.®* 

Track to quarry, constructed for the sole purpose 
of providing material for keeping the roadbed in 
repair, could not be assessed by the local assessor 
under a statute providing that all “railroad track” 
should be assessed by the state board.®+* 

Short railroad used in connection with a ferry for 
the purpose of hauling cars of other railroads to and 
from the ferry was not assessable by the local as- 
sessor under a. provision that all corporations, com- 
panies, and individuals owning or operating a rail- 
road should be assessed by a state board.®® 

A short line of inclined cable railroad, located 
wholly within one county, and operated by means 
of a cable and stationary steam power, chartered 
under a statute providing for the incorporation of 
cable or cog railroads for ascending mountains of 
a certain maximum grade, did not come within the 
provision of a statute authorizing the assessment 
of railroad property by a state board.°® : 

Leased railroad. Where a railroad was built i 
the streets of a city as authorized by an ordinance 
thereof to carry freight from factories not other- 
wise accessable to other railroads, and was leased 
to a railroad which operated it in connection with 
its own, it was “railroad property” within the mean- 
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ing of a requirement that railroad property be as- 
sessed by the state board, and was not subject to 
local taxation, at least unless the ordinance imposed 
a liability for such taxes.°” , 

[§ 735] (bb) Property Used for “Railroad Pur- 
poses” and in “Operation of Railroad.” “Property 
used for railroad purposes” within the meaning of 
statutes requiring the assessment thereof by a state 
board has been held to include land used in fact 
for right. of way purposes at a railroad station,** 
land, adjacent,to and connected with main line by 
tracks, and used for storing coal,®® a strip of land 
between a railroad station and a public highway, all 
of which was open for the use of the public in go- 
ing to and from the station, but only a portion of 
which was so used,’ a steamboat used. for the pur- 
pose of transferring freight and passengers across 
water separating the railroad,? an elevator tract,* 
and grain elevators belonging to a railroad, but 
leased to and operated by tenants, but used ex- 
clusively in storing or taking in grain for ship- 
ment over the railroad,* but an elevator built and 
owned, and operated by private parties on ground 
leased from the railroad company was not assessable 
by the state board as property used for “railroad 
purposes,”® although the railroad company had 
tracks running to the elevator, and the lease stipu- 
lated that the right to handle grain delivered to the 
elevator should not interfere with the handling of 
grain delivered by the railroad company,® and such 
elevator was assessable by the local authorities un- 
der general laws regulating taxation.? Property not 
“used for railroad purposes” ‘within the meaning of 
such statute has been held to inelude office build- 


ings,® machine shops,® repair shops,?® paint shops,!? ~ 


land purchased for future use for yard purposes, 
in the possession of the railroad company’s ten- 
ants,11% and steel rails not intended for the repair 
of railroad within the state.12 Under a provision 
that property owned by a railroad and not used for 
railroad purposes is to be assessed by the local as- 


sessor, while that owned by a railroad and used for - 


railroad purposes is to be assessed by a state board, 
property owned by a railroad and used partly for 
railroad purposes and partly for other purposes is 
assessable by the latter,‘* but property owned by 
another, and attached to property owned by a rail- 


91. Waterloo, etc., Rapid Transit 
Co. v. Blackhawk County, 108 N.W. 
316. 131 Iowa 237. 

92. Knopf v. Lake St. El. R. Co., 64 
N.E. 340, 197 Ill. 212. 

93. State v. Mississippi, A. & W. 
Ry. Co., 212 S.W. 317, 138 Ark. 483. 

94. Chicago, & A. R. Co. v. People, 
a2 ee 864, 129 Ill. 571 [dis op 25 N. 

95. State v. Wiggans Ferry Co., 
106 S.W. 1005, 208 Mo. 622. 

Ferry slips assessable by state 
board as “property used for railroad 
purposes” see infra § 735. 

96. Lookout Incline & L. L. Ry. Co. 
vy. King, (Yenn.Ch.App.) 59 S.W. 805. 

97. Detroit v. Detroit Manufactur- 
er’s R. Co., 118 N.W. 365, 149 Mich. 
530. i 

98. Red Willow County v. Chicago, 
a Q. R. Co., 42 N.W. 879, 26 Neb. 

99. In re Central of New Jersey 
Co., 58 A, 1089, 71 N.J.Liaw 475. 

1. New York & G. Ry. Co. v. City 
ue 75 A. 162, 79 N.J.Law 

2. Little Rock & M. R. Co. v. Wil- 
liams, 46 S.W. 448, 161 Tenn. 146. 


Right of local officers to assess such 
property under the constitution see 
infra § 737. 

3. Lehigh Valley R. Co. of New 
Jersey v. State Board of Taxes and 
Assessments, 134 A. 724, 102 N.J.Law 
576 [foll 184 A. 727, 4 N.J.Mise. 827]. 

4. Herter v. Chicago, M. & St. P. 
Ry. Co., 86 N.W. 266, 114 Iowa 330. 

Grain elevators assessable by lccal 
assessors as not being “railroad 
+ ek or “right of way” see infra § 
5. In re Erie R. Co., 44 A. 976, 64 
N.J.Law 123 [mod on other grounds 
48 A. 601, 65 N.J.Law 608]. 

6. In re Brie R. Co., supra. 

7. See constitutional and statutory 
provisions. 

8 ,In ye East Pennsylvania R. 
Co.,) 1 Walk. «(Pas)+ 428: 

9. In re East Pennsylvania R. Co., 
supra. 

10. Inre Hast Pennsylvania R. Co., 
supra. 

11. In re East Pennsylvania R. 
Co., supra. 

11%. State v. St. Louis, ete, R. 
Co., 22 S.W. 910, 117 Mo. 1. 

12. Chicago, B. & Q. R. Co. v. Box 


Butte County, 155 N.W. 881, 99 Neb. 
208, Ann.Cas.1918D 1037. 

13. Lehigh Valley R. Co. v. Jersey 
City, 78 A. 215, 80 N.J.Law 298. 

[a] Warehouse pier built and 
owned by a railroad and used for 
handling freight in transhipment 
from cars to barges and lighters, but 
which was actually used for receipt 
of flour for a single firm which had 
no lease on the pier, but was charged 
demurrage, and allowed to have ma- 
chinery on the pier, was assessable 
only by the state board of assessors, 
Lehigh Valley R. Co. v. Jersey City, 
78 A. 215, 80 N.J:Law 298. 

[b] Test of whether property shall 
be assessed by state or local authori- 
ties is its use for railroad purposes. 
Lehigh Valley R. Co. v. Jersey City, 
78 A. 215, 80 N.J.Law 298. 


[c] Property being conditioned 
for transportation purposes, with the 
intention that it be so employed as 
soon as it is fit for such use, is as- 
sessable only by the state board. Jer; 
sey City v. State Board of Equaliza- 
tion, 65 A, 908, 74 N.J.Law 382 [rev 
oeag en grounds 67 A. 38, 74 N.J.Law 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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road company and used for railroad purposes with- 
in the meaning of sueh statute, is assessable by the 
local assessor.1t The state board may be invested 
with jurisdiction to determine whether railroad prop- 
erty 1s assessable by local assessors as property not 
used for railroad purposes.!® It is competent for 
the legislature to provide that operating property 
of a railroad is assessable by the state board, and 
that nonoperating property shall be assessed by the 
assessor of the county in which it is situated,!® or 
to provide that the duty of assessing railroad prop- 
erty, “except that not used in its operation” shall 
be vested in a state board.1* Where a state board 
is vested with the right to assess all railroad prop- 
erty, except real estate not used in operation, the 
fact that the operation of a railroad is temporarily 
suspended does not take the duty of assessment from 
the state board. and place it in the assessor'® and 
a court order making a suspension of a railroad’s 
operation relate back to a date prior to assessment 
would not have the effect of retroactively ousting 
the jurisdiction of the state board to assess, when 
such suspension was only temporary.!® “Operating 
property” assessable only by a state board has been 
held to include land oceupied by side tracks and tel- 
egraph line.?° “Terminal” as used in a statute pro- 
viding for assessment of “operating property” by a 
state board was held to mean only such property as 
used at the time of the assessment to furnish ter- 
minal facilities in the operation of the railroad.?? 
Where land used in the operation of a railroad was 
required to be assessed annually by a state board?? 
the fact that land had been assessed by local as- 
sessors the year before upon a valuation, under the 
law effective for a certain period, did not prevent 
the property from passing within the jurisdiction 
of the state board after its acquisition and use in 
the operation of the railroad.?* Where the power 
to assess property used in the operation of the rail- 
road is in a state board, its failure to make the as- 
sessment?* or the failure of the railroad company 
to list its property with a state officer for taxation,?* 
does not render the property assessable by the lo- 
cal assessors. Where the jurisdiction of the state 

14. Lehigh Valley R. Co. v. Jersey 19. 
City, 78 A. 215, 80 N.J.Law 298. 

[a] Machinery and other property 


belonging to railroad’s consignee, but 20. 
attached to warehouse pier built and | County, 
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Sonken v. Board of Sup’rs of 
Linn County, 180 N.W. 862, 190 Iowa 23. 
714. 


Northern Pac. Ry. Co. v. King 
160 P. 8, 98 Wash. 89. To 
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board is limited to such property as is required to 
be returned by the railroad companies,?® however 
essential property may be to the operation of a rail- 
road, and whether it be classed as realty, person- 
alty, or fixtures, can have no influence, if it is not 
required to be returned the state board is wholly 
without jurisdiction to assess it,27 and it must be 
assessed by the local assessor.?8 

Ferry slips located on a navigable river in con- 
nection with which a railroad company operated a 
ferry, were used for “railroad purposes,” and were 
required to be assessed by the state board.?° 

Readway. <A telegraph line owned by a railroad 
company and used exclusively for railroad purposes, 
and extending along the right of way is assessable 
by the local assessor, and not assessable by the 
state board as a part of the “roadway.’’?°® 

A round-house used also as a repair shop was 
assessable by the state board under a provision that 
the former be assessed by such board.*} 

[§ 736] (cc) Property Included in “Right of 
Way,” “Railroad Track,” and “Roadbed”—aaa. Con- 
stitutional or Statutory Right of State Board To 
Assess. Roadbed, under constitutional provisions 
that property constituting the “roadbed” shall be 
assessed by the state board, has been held to include 
the trolley wires on an electrified railroad, with their 
immediate attachments,?? a signal system located 
adjacent to, and attached to the track and rails,?? 
and snowsheds erected on the right of way,** and 
rails as used in such a provision was held not to 
include spur tracks and switches, although on the 
actual roadway*® and under such constitutional pro- 
vision “roadway” has been held to include not only 
the strip of land upon which the main line was lo- 
cated,*® but also all ground necessary for the con- 
struction of side tracks,*7 turnouts,?* connecting 
tracks,?® station houses,*® freight houses,#! and all 
other accommodations reasonably necessary to ac- 
complish the objects for which the railroad company 
was incorporated.‘* But steamers used to transport 
cars across water are not included within the general 
constitutional provisions that such property shall be 


30 So. 619, 129 Ala, 142. 
Nashville & D. R. Co. v. State, 
supra. 


29. In re Long Dock Co., 68 A. 126, 
75 N.J.Law 325. 
30. Louisiana, etce., R. Co. v. Bai- 


owned by the railroad, was assessable 
by ieabeice officers. Lehigh Valley 
R. Co. v. Jersey City, 78 A. 215, 80 
N.J.Law 298. : 

[b] Property used for railroad 
purposes, as distinguished from prop- 
erty owned, is properly assessed by 
the state board. Consumers’ Coal Co. 
v. City of Bayonne, 149 A. 632, 106 N. 
J.Law 289. ; 

15. Jersey City v. State Bd. of 
Equalization, 65 A. 903, 74 N.J.Law 
382: [rev ease grounds 67 A. 38, 74 
N.J.Law 753]. 

16. Chicago, M. & St. P. Ry. Gory svi 
Kootenai County, 192 P. 562, 33 Idaho 
234. 

. Southern Pac. Co. v. Graham 
caety 285 P. 998, 1000, 36 Ariz. 359. 

‘Tt is obvious from the statutes 
quoted that the exclusive power and 
duty of appraising and assessing rail- 
road property, except that not used 
in its operation, is vested in the state 
tax commission.” (Civ. Code [1913] 
pars 4829(13), 4963-4970). Southern 
Pac. Co. v. Graham County, supra. 

Power of the legislature as related 
to taxation generally see supra § 10. 

18. Sonken v. Board of Sup’rs of 
Linn County, 180 N.W. 862, 190 lowa 
714. 


same effect Great Northern Ry., Co. 
v. King County, 160 P. 11, 93 Wash. 
697. 


21. Chicago, M. & St. P. Ry. Co. 
v. Kootenai County, 192 P. 562, 33 
Idaho 562. 4 

22. See statutory provisions. 

23. <Atchison, T. Sere Rr eo; 
v. Board of Com’rs of Wyandotte 
County, 168 P. 687, 101 Kan. 618. 

[a] Example.—Where land so ac- 
quired was used as a Siding. Atchi- 
son, T. & S. F. Ry. Co. v. Board of 


Com’rs of Wyandotte County, 168 P., 


687, 101 Kan. 618. 

24. Chicago, etc., R. Co. v, Daven- 
port, 1 N.W. 720, 51 Iowa 451; Bur- 
lington, etc., R. Co. v. Lancaster Coun- 
ty, 18 N.W. 71, 15 Neb. 251. 

[a] Where right of railroad in 
public bridge used exclusively in op- 
eration of the railroad was not assess- 
ed by state board it could not be as- 
sessed by city when authority to do 
so had not been conferred thereon by 
the legislature. Chicago, R. I. & P. 
R. R. Co. v. City of Davenport, 1 N. 
W. 720, 51 Iowa 451. 

25. Burlington, etc., R. Co. v. Lan- 
caster County, 18 N.W. 71, 15 Neb. 251. 

26. Generally see infra §§ 820-830. 

27. Nashville & D. R. Co. v. State, 


ley, 40 So. 358, 115 La. 929; Northern 
Pac. Ry. Co. v.:Brogan,;):158) P.: 820, 
52 Mont. 461. 

Roadway as being assessable by 
state board see supra § 736. 

31. Red Willow County v. Chicago, 
Be Q. R. Co., 42 N.W. 879, 26 Neb. 
32. Chicago, M. & St. P.. Ry. Co. 
v. Murray, 174 P. 704, 55 Mont. 162. 

33. Northern Pac. Ry. Co. v. Dix- 
son, 174 P. 706, 55 Mont. 171. 

34. Great Northern Ry. Co. v. Flat- 
head County, 202 P. 198, 61 Mont. 263. 

35. Atchison, T. & S. F. Ry. Co. v. 
Los Angeles County, 111 P. 250, 158 
Cal. 437. 

36. Chicago, Milwaukee & St. Paul 
s . v. Cass County, 76:N.W. 239, 
8 N.D. 18. 

37. Chicago, Milwaukee & St. Paul 
. v. Cass County, supra, 
38. Chicago, Milwaukee & St. 
5 . v. Cass County, supra. 
39. Chicago, Milwaukee & St. 
. v. Cass County, supra. 
40. Chicago, Milwaukee & St. 
4 . v. Cass County, supra. 
41. Chicago, Milwaukee & St. 
. . v. Cass County, supra. 
42. Chicago, Milwaukee & St. 
. v. Cass County, supra. 
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Paul 
Paul 
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assessed by the state board,** and under a consti- 
tutional provision requiring “roadway” to be as- 
sessed by a state board, property not included there- 
under and therefore assessable by the local assessor 
has been held to inelude land used for cattle yards,** 
switch yards,*® and for depot purposes.*® The right 
of way and roadbed of a railroad, within the mean- 
ing of a statutory provision for their assessment 
by a state board, are considered as a unit from one 
end to the other.47 “Railroad track,” within the 
meaning of statutes requiring the assessment there- 
of by a state board, has been held to include land 
used by a railroad as right of way,** although the 
-railroad was a tenant by sufferance, and the title 
to the land was owned by another,*® or if the rail- 
road company had merely an easement in the right 
of way,®® also, railroad bridges,®! although used 
for the accommodation of teams, street cars, and 
foot passengers,°* and all embankments, trestles, 
and tracks on the right of way used continuously 
and exclusively as an approach to a bridge,®* and 
land used for a reservoir, belonging to and situated 
adjacent to a railroad, and from which it obtains 
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water for use in its locomotives, and for other pur- 
poses connected with the operation of the railroad,°* 
and not only the main track,®® but also side tracks,°° 
depot grounds,**?. round house,®* .and coal sheds°® 
and all superstructures on the main or second 
track.°° But there is authority to the effect that 
a railroad bridge can be assessed by the local as- 
sessing officers.¢! City lots purchased by a railroad 
company with the intention of using them as a site 
for its station when. it should acquire title to other 
adjoining lots, are not a part of the “railroad track,” 
assessable by the state board.°* “Right of way,” 
within the meaning of statutes requiring the assess- 
ment thereof by a state board includes all lands used 
by the, railroad for right of way,** whether or not 
it has title thereto,** and has been held to include 
stock yards used in the operation of the railroad and 
necessary to the proper handling and shipment of 
livestock,®® tunnel under a river,®® and land used 
as a way for the road,®7 and includes not only the 
main and side tracks and turnouts, but all im- 
provements®® and all necessary structures there- 


43. See infra § 7387 text and note 
97. - 

44. San Francisco & S. J. V. Ry. 
Co. v. City of Stockton, 84 P. 771, 149 
Cal. 83. 

45. San Francisco & S. J. V. Ry. 
Co. v. City of Stockton, supra. 

46. San Francisco & S. J. V. Ry. 
Co. v. City of Stockton, supra. 

47, Fry v. Poe, 1 S.W.(2d) 29, 175 
Ark, 375. 

[a] Roadbed or right of way as- 


sessable as real estate by county as- 
sessors see Neary v. Philadelphia, etc., 
R. Co., 9 A. 405, 12 Del. 419. 

48. People v. Wiggins Ferry Co., 
100 N.EB. 956, 257 Ill. 452; People w. 
Terre Haute & W. Ry. Co., 100 N.B. 
178, 256 Ill. 591; Chicago, M. & St. 
P. Ry. Co. v. Grant, 47 N.E. 750, 167 
Ill. 489; Peoria, Decatur & Evans- 
ville Ry. Co. v. Goar, 8 N.E. 682, 118 
Till. 134; Chicago & Alton R. Co. v. 
People, 98 Ill. 350. 

[a] Authorized branch line is as- 
sessable by state board as part of the 
“main stem.” Jersey City v. State 
Board of Assessors, 69 A. 200, 75 N.J. 
Law 571 [mod 63 A. 21, 73 N.J.Law 
164]. 

49. People v. Wiggins Ferry Co., 
100 N.E. 956, 257 Ill. 452; People v. 
Terre Haute & W. Ry. Co., 100 N.E. 
178,256 TI 591- 

50. People v. Terre Haute & W. 
Ry. Co., 100 N.E. 173, 256 Ill. 591; 
People v. New York Tax, etc., Com’rs, 
23 Hun 687 [rev on other grounds 
4 N.E. 127, 101 N.Y. 322]. 

51. U.S.—Chicago, etc.,.R. Co. v. 
Sabula, 19 F. 177. 

Ill.—People v. Dunleith & Dubuque 
Bridge Co., 152 N.E. 526, 322 Ill. 99; 
People v. Atchison, etce., R. Co., 80 
N.E. 272,°225 Til. 593; Anderson v. 
Chicago, -etc., R. Co., 7 N.H. 129, 117 
Ill. 26. 

Ky.—Campbell County Bd. of 
Equalization v. Louisville, etc., R. Co., 
109 S.W. 308, 1389 Ky. 386, 33 Ky.L. 
78, 139 Am.S.R. 482. 

Mada.—Baltimore City Tax Appeal 
Court v. Western Maryland R. Co., 
50 Md. 274. 

Neb.—Chicago, etc., R. Co. v. Rich- 
ardson County, 85 N.W. 532, 61 Neb. 
519 [overr Cass County v. Chicago, 
etc., R. Co., 41 N.W. 246, 25 Neb. 348, 
2 L.R.A. 188]. 

Ohio.—Cincinnati, New Orleans & 
Texas Pac. R. Co. v. Hynicka, 4 Ohio 
N.P.N.S. 345. 

[a] West half of railroad bridge 
over the Missouri river, owned by a 
railroad company operating trains 
continuously through counties of the 
state to and over the bridge and 


thence to other states was “a part of 
the continuous line of the road,” and 
assessable only by the state board. 
Chicago, B. & Q. R. Co. v. Cass Coun- 
ty, 101 N.W. 11, 72 Neb. 489. 2 

[b] Lower deck of bridge for rail- 
road use was properly assessed by 
board of review. People v. City of 
St. Louis, 126 N.E. 529, 291 Ill. 600. 

52. Campbell County Board of 
Equalization v. Louisville & N. R. 
Co., 109 S.W. 3038, 139 Ky. 386, 139 
Am.S.R. 482. 

53. People v. Illinois Cent. R. Co., 
74 N.E. 116, 215 Ill. 177; Cincinnati, 
New Orleans & Texas Pac. R. Co. v. 
Hynicka, 4 OhioN.P.N.S. 345. 

54. Chicago & HE. I. R. Co. v. Peo- 
ple, 75 N.E. 1021, 218 Ill. 468; Pfaff 
v. Terre Haute & I. R. Co., 9 -N.E. 93, 
108 Ind. 144. 

55. Pfaff v. Terre Haute, etc., R. 
Co., 9 N.E..93, 108 Ind. 144. 

56. Pfaff v. Terre Haute & I. R. 
Co., supra; State v. Hannibal & St. 
Joseph R. Co.,, 37 S/W. 5382, 135: Mo. 
618; Burlington & M. R. R. Co. v. 
Lancaster County, 7 Neb. 33. 

57. Pfaff v. Terre Haute & I. R. 
Co., 9 N.E. 93, 108 Ind. 144; Burling- 
ton & M. R. R. Co. v. Lancaster Coun- 
ty, 7 Neb. 33. 

Pfaff v. Terre Haute & I. R. 
Co., 9 N.E. 98, 108 Ind. 144. 

59. Pfaff v. Terre Haute & I. R. 
Co., supra. 

60. Peoria, Decatur & Evansville 
ye Co. v. Goar, 8 N.E. 682, 118 Ill. 

61. Missouri Valley, ete, R. etce., 
Co. v. Harrison County, 37 N.W. 372, 
74 Iowa 283 (under Code § 808, relat- 
ing to assessment, a railway bridge 
over the Mississippi river, assessable 
in lowa, may be assessed by the town- 
ship assessor). 

Contra People v. Atchison, T. & 
S. F. Ry. Co., 68 N.H. 1059, 206 Ill. 
252 (holding that a statute providing 
that a railroad company purchasing 
a toll bridge should operate and hold 
it subject to all rights, powers, priv- 
ileges, duties and obligations pre- 
scribed by law for the taxation of 
railroads, did not require the as- 
sessment by the state board of a 
bridge purchased by a railroad com- 
pany and used partially as a right of 
way and partially as a toll bridge for 
teams and pedestrians, as the general 
railroad law divided property into 
“railroad track’ assessable by the 
state board, and “real estate other 
than railroad track,’ assessable by 
the local assessors). 

62. Chicago, B. & Q. R. Co. v. Peo- 
ple, 27 N.E. 200, 136 Ill. 660. 


63. 
94 N.B. 87,248 Tl. 532. 

64. People v. Illinois Northern Ry. 
Co., supra. 

65. St. Louis, I. M. & S. Ry. Co. 
ee County, 55 S.W. 926, 67 Ark. 


See also cases infra 737 note 4 [al 
Right of way generally see Rai 
roads §§ 166-301. / 

66. Baltimore City Appeal Tax Ct. 
v. Western Maryland R. Co., 50 Md. 
274; People ex rel. Bryan v. State 
Board of Tax Com’rs, 124 N.Y.S. 711, 
67 Misc. 508 [aff 127 N.Y.S. 858, 142 
App.Div. 796]. 

[a] Grant by state of right of way 
under river within which to construct 
a tunnel for the operation of the gran- 
tee’s railroad conferred only an ease- 
ment and not real estate capable of 
assessment by local assessors. Peo- 
ple ex rel. Bryan v. State Board of 
Tax Com’rs, 124 N.Y.S. 711, 67 Misc. 
a 127 .N.Y.S. 858, 132 App.Div. 

67. Chicago, Burlington & Quince 
R. Co. v. Paddock, 75 Ill. 616. : i 

68. Chicago, Rock Island & Pa- 
cific R. Co. v. People, 4 Ill.App. 468. 

[a] “Right of way and depot 
grounds” as used in a statute provid- 
ing for the assessment by the state 
board of all railroad property except 
certain enumerated classes “and also 
all real and personal property outside 
of right of way and depot grounds,” 
assessable locally, was not intended to 
exclude from the jurisdiction of the 
state board in assessing railroads all 


property situated more than one hun-. 


dred feet from the center of the main 
track of the road. Chicago, B. & Q. 
R. Co. v. Box Butte County, 155 N.W. 
881, 99 Neb. 208, Ann.Cas.1918D 1037. 

{b] Pipe line connecting springs 
with a water system operated by a 
railroad company for general purpos- 
es at a station and roundhouse, and 
the necessary land around the 
springs, should be assessed by the 
state board of equalization, and not 
by the county, although such proper- 
ty is not within the regular right of 
way or station grounds (Rev. St. 
[1913] §§ 6375-6377). Chicago, B. & 

. R. Co. v. Webster County, 163 N.W. 
316, 101 Neb. 311. 

[c] Roundhouse, machine shops, 
and office building belonging to a 
railroad were not subject to local tax- 
vation under a statute providing that 
the state board should assess all rail- 
road property, but providing also that 
all machine repair shops, general of- 
fice buildings, store houses, and all 
real and personal property outside 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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on;°° but does not include such additional ground 
as may be used for the convenience of the railroad, 
and which is not a part of its way.7° It has been 
held that the words “right of way” mean only the 
easement of the railroad in land over which it has 
a right of way, and not occupied by a roadbed and 
side track,** and that depots,’!% platforms,7? sta- 
tion houses,’* and water tanks,7* owned by .a rail- 
road company and situated on its right of way 
were not assessable by the state board, but by local 
assessors. However, “right of way” within the 
meaning of such a statute, does not relate to a mere 
intangible right of crossing.7> It has been held 
that land acquired for future use as a right of way 
by a railroad company is included within the mean- 
ing of statutes requiring the assessment thereof by 
a state board,’® but there is authority to the con- 
trary,’’ but under the latter holding, an authorized 
right of way, duly acquired, and over which a rail- 
way has been constructed, and operated in good 
faith for railroad purposes is assessable by the 
state board,‘® although it may not at the time of 
the assessment be wholly oceupied by tracks or other 
railroad appliances.‘? Where right of way was as- 
sessable by the local assessor under a statutory pro- 
vision that railroad property could not be assessed 
except as to that part completed, the local assessor 
could, not assess that part of a railroad company’s 
right of way not so far completed as to be fit for 
use,*° unless the land acquired for-such purpose had 
been transferred to the railroad company on the land 
books.$1 Where the power to assess the right of 
way property is vested in a state board, its failure 
to make the assessment is immaterial as affecting 
the right of a local assessor to make such an as- 
sessment,’? nor is he enabled to assess such property 
by reason of the failure of the railroad company to 
furnish a required schedule.** 


the right of way and depot grounds 76. 
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Street railroads. Under the general rule that land 
used by a railroad company for right of way is 
“railroad track” assessable only by a state board,’+ 
land used by a street railway for a right of{ way is 
“railroad track” within the meaning of a statute 
requiring it to be assessed by the state board,®® al- 
though the company has merely an easement therein 
and the title is owned by another,** thus, the com- 
pany’s track in a public street was a part of its 
“right of way.’’8? 

Estoppel. The fact that a local assessor in his 
description of railroad property assessed side tracks 
as being on the “nine-rod right of way” could not 
be regarded as an admission or estoppel against a 
city where the assessor had no power to make such 
an admission or to raise an estoppel in the first 
place, and where the language was language of de- 
seription only, and would not be held to create an 
estoppel even if an estoppel might thus have been 
raised, notwithstanding a constitutional provision 
that certain enumerated property including “road- 
way, roadbed, and rails” should be assessed by a 
state board.§§ 

[§ 737] bbb. Constitutional or Statutory Right of 
Local Officers To Assess. Under the general rule 
that property, the assessment of which is not other- 
wise provided for, is assessable by loca} assessors,8® 
property not “right of way,” within the meaning 
of a constitutional provision for the assessment 
thereof by a state board, has been held to include 
property. within and contiguous to the right of way 
used for depots,®® local business,®! necessary spur 
tracks,°? a park,?? tracks used for the storage of 
tools,°* fences along the right of way,®® transmis- 
sion lines and substations.°° Steamers used to 
transport cars across water between tracks were not 
included in a constitutional provision for the as- 
sessment of “franchise, roadway, roadbed, rails, and 


should be listed with local assessors. 
Missouri Pac. R. Corporation in Ne- 
braska v. Board of Equalization of 
Richardson County, 206 N.W. 150, 114 
Neb. 84 [foll Chicago, B. & Q. R. Co. v. 
Box Butte County, 155 N.W. 881, 99 
Neb. 208, Ann.Cas.1918D 1037; Chica- 
go, B. & Q. R. Co. v. Webster County, 
163 N.W. 316, 101 Neb. 311]; Chicago, 
B. & Q. R. Co. v. Richardson County, 
100 N.W. 950, 72 Neb. 482. 

69. Atlantic & N. C. R. Co. v. City 
of New Bern, 60 S.E. 925, 147 N.C. 165. 

[a] Rule qualified.—‘‘Bridges, de- 
pots, water tanks, roundhouses, and 
other necessary structures upon the 
right of way are as much part of the 
railroad as a whole as a permanent 
building upon land is annexed to and 
a part of the land. They have no 
separate existence apart from the 
road, but go to make up the one entity 
called the railroad.” Chicago, B. & 
Q. R. Co. v. Richardson County, 100 
N.W. 950, 951, 72 Neb. 482: 

[b] “Superstructures” includes all 
buildings situated on the right of 
way. Atlantic, etc, R. Co. v. New 
Bern, 60 S.E. 925, 147 N.C. 165. 

70. Chicago, Burlington & Quincy 
R. Co. v. Paddock, 75 Ill. 616. 

71. Nashville, D. R. Co. v. State, 
30 So. 619, 129 Ala. 142. 

71%. Nashville & D. R. Co. v. 
State, supra. 

72. Nashville & D. R. Co. v. State, 
supra. 

73. Nashville & D. R. Co. v. State, 
supra. 

74, Nashville & D. R. Co. v. State, 
supra. 

75. Keener v. Union Pac. R. Co., 31 
F. 126. 

Assessment of crossing franchise 
by state board see supra § 733. 


Co., 4 N.E. 480, 116 Ill. 181; Chicago 
& Northwestern Ry. Co. v. Miller, 72 
Ill. 144; State v. Chicago, R. Il. & P. 
Ry. Co., 63 S.W. 495, 162 Mo. 301. 

[a] Lot purchased for use for side 
tracks.—(1) Under a statute provid- 
ing that land covered by sidetracks 
and used as switch yards should be 
assessed by a state board, where a 
railroad company purchased a lot for 
use for sidetracks, removed buildings, 
leveled the land, and constructed a 
sidetrack across the western portion 
and intended to lay a sidetrack across 
the eastern portion as soon as it could 
acquire title to certain other proper- 
ty, the eastern portion was a part of 
the switch yards and assessable by 
the state board and not by the local 
assessor. State v. Chicago, R. Il. & 
P. Ry. Co., 63 S.W. 495, 162 Mo. 391. 
(2) Land acquired by railroad for 
side tracks must be assessed annual- 
ly by state board, whether or not lo- 
cal authorities are notified of new use 
to which it has been devoted. Atchi- 
son, T. &‘S. F. Ry. Co. v. Board of 
Com’rs of Wyandotte County, 168 P. 
687, 101 Kan. 618. 

77. See infra § 737. 

78. United New Jersey Railroad & 
Canal Co. v. Jersey City, 26 A. 135, 
55 N.J.Law 129 [rev 22 A. 59, 53 N.J. 
Law 547]. 

79. United New Jersey Railroad & 
Canal Co. v. Jersey City, supra. 

g0. Clarksburg Northern R. Co. v. 
Morris, 86 S.E. 8938, 76 W.Va. 777. 

81. Clarksburg Northern R. Co. v. 
Morris, supra. 

ea. People v. Wiggins Ferry Co., 
100 N.E. 956, 257 Ill. 452. 

83. People v. Wiggins Ferry Co., 
supra. 

84. See cases supra note 48. 


85. People v. Terre Haute & W. 
Ry. Co., 100 N.E. 178, 256 Ill. 591. 

86. People v. Terre Haute & W. Ry. 
Co., supra. ; 

87. People v. Terre Haute & W. 
Ry. Co., supra. 

[a] Land adjacent to street rail- 
road’s right of way, used only for gen- 
erating electrical power used in pro- 
pulsion of its cars is “railroad track” 
within the meaning of such statute. 
People v. Terre Haute & W. Ry. Co., 
100-N.E. 173, 256, 111. 591. 

88. Atchison, T. & S. F. Ry. Co. v. 
Los Angeles County, 111 P. 250, 158 
Cal. 437. 

89. See supra § 731. 

90. Atchison, T. & S. F. Ry. Co. v. 
Los Angeles County, 111 P. 250, 158 
Cal. 437. 

ot: “Atchison, To2é&- 8S. HY Ry Co, 
v. Los Angeles County, supra. 

92. Atchison, T. & 8S. F. Ry. Co. v. 
Los Angeles County, supra. 

[a] Estoppel.—Description by city 
assessor assessing spur tracks as on 
the ‘‘nine-rod right of way” did not 
estop the city from asserting that the 
property was properly assessed, not- 
withstanding a constitutional provi- 
sion that roadway, roadbed, and rails, 
should be assessed by a state board. 
Atchison, 7 T. & 0S. EB. Ry... ‘Cop vaeuos. 
Angeles County, 111 P. 250, 158 Cal. 
437. See also supra § 736 text and 
note 35. ° 

93. Atchison, T. & S. F. Ry. Co. v. 
Los Angeles County, 111 P. 250, 158 
Cal. 437. 

94. Atchison, T. & S. F. Ry. Co. v. 
Los Angeles County, supra. 

95. Santa Clara County v. South- 
ern Pac. R. Co., 6 S.Ct. 1132, 118 U.S. 
394, 30 L.Ed. 118. 

96. Chicago, M. & St. P. Ry. Co. v. 
Murray, 174 P. 704, 55 Mont. 162. 
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rolling stock,” and were therefore assessable by the 
local assessor.°? Property not “railroad” within the 
meaning of a statute requiring the assessment there- 
of by a state board, and therefore assessable by lo- 
cal assessors has been held to include the roadbed,°® 
gradings,®® and culverts;! but a leased bridge? and 
a bridge to which the railroad had acquired use 
under a permanent contract® were assessable only 
by local assessors. Under statutes providing that 
the “right of way” of a railroad was assessable 
only by the state board, property not right of way 
and therefore assessable by the local assessors has 
been held to include land used for livestock pens,* 
a lot claimed by a railroad and distinct from its 
rigkt of way,® land acquired for right of way, but 
on which no railroad had been constructed, and 
which was not used for railroad purposes,® and 
grain elevators situate on the right of way,’ and 


fence on leased land’ and where machine and repair 


shops were situate on lands other than the right 
of way, but connected with the main line of the 
railroad by a side track, they were assessable only 
by the local assessor;® but there is authority to 
the effect that land acquired for future use as a 
right of way can only be assessed by the state 
board.1® Under a provision by which “railroad 
track” was assessable by the state board while 
“yael estate’ was assessable locally, assessment by 
a local assessor of an entire lot where a railroad ran 
across a corner thereof was erroneous.1? 
Assessment of improvements made after assess- 
ment by state board. Under the statutory provi- 
sions that county boards of equalization could equal- 


97. California v. Central Pac. R. 
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N.E. 405, 247 Ill. 360. 


[§§ 737-739 


ize valuations that had not been fixed by the state 
board,!? and that the county assessor should ascer- 
tain the value of, and assess all taxable property, 
where railroad property assessed by the state. board 
became enhanced in value because of betterments, 
it was the duty of the assessor to assess the prop- 
erty as assessed by the state board, plus the in- 
creased value, and upon his failure so to do the 
county board’ of equalization could equalize the 
property at its full’ eash value,'* and where such 
property was assessable by such body, rolling stock 
leased to, and operated by a railroad corporation 
operating its road within the state was assessable 
only by the state board.1?”% 

[§ 738] (dd) “Rolling Stock.” Under a statute 
providing that the rolling stock of a railroad should 
be considered as personal property, and assessed 
and taxed as such by a state board, such board could 
assess the rolling stock of a railroad passing through 
the state and county,'* although the cars were used 
in interstate and foreign commerce.?® 

Cooking utensils are a necessary and usual accom- 
paniment of the rolling stock, and being thus in- 
eluded, are subject only to assessment by the au- 
thority empowered to assess such rolling stock.1® 

[§ 739] c. Action by Majority of Board. Where 
an assessment is required to be made by a board 
composed of several officers, the law intends. that 
it shall be the joint act of all the members of the 
board, and, as a general rule, an assessment made 
by one or more members, without the concurrence 
of the rest, is invalid,+’ unless it is adopted by 


(2) Such stock 


ta or 


Cows SCt1073;-127 U.S 1) 32 Ed: 
150; Santa Clara County v. Southern 
Pac. R..Co.,-6 S.Ct. 1132; 118 U.S. .394, 
30 L.Ed. 118; San Francisco v. Cen- 
a Pac. R. Co., 63 Cal. 467, 49 Am.R. 


Right of state board to assess such 
eid under the statute see supra 
98. Republican Valley & W. R. Co. 
v. Chase County, 51 N.W. 132, 33 Neb. 


159. , 

99. Republican Valley & W. R. Co. 
v. Chase County, supra. 

1. Republican Valley & W. R. Co. 
v. Chase County, supra. 

2. Chicago & A. R. Co. v. People, 
38 N.BE. 1075, 153 Ill. 409, 29 L.R.A. 
69. 

{a] Reason for rule.—Since the 
railroad did not become the owner of 
the bridge, it was not assessable by 
the state board. Chicago & A. R. Co. 
v. People, 38 N.E. 1075, 153 Ill. 409, 
29 L.R.A. 69. 

38. St. Louis & S. F. Ry. Co. v. Wil- 
liams, 13 S.W. 796, 53 Ark. 58. 

[a] Reason for rule.—A _ bridge 
built by a corporation organized for 
that purpose is not the property of a 
railroad company within the meaning 
of a statute making such property as- 
sessable only by a state board, al- 
though the stockholders in both com- 
panies are the same, and all the 
bridge stock is pledged to the railway 
company, which by contract, has per- 
manent use thereof. St. Louis Bridge 
& S. F. Ry. Co. v. Williams, 13 S.W. 
796, 53 Ark. 58. 

4. People v. Cairo, V. & C. Ry. Co., 
93 N.E. 405, 247 Ill. 360. : 

[a] Gand used for stock pens, (1) 
entirely outside the railroad’s right 
of way, and not connected with its 
tracks or any. side track, and used 
only for the keeping of livestock pre- 
paratory to loading, was subject to 
local assessment as property other 
than railroad track and right of way. 
People vy. Cairo, V.:& ‘Co Ry. Co," 93 


For later cases, developments and changes in the law see Annotations, same title and section nu 


pen was assessable by local assessors 
although connected by a railroad five 
hundred feet long. Chicago, etc., R. 
Co. v. People, 62 N.B. 869, 195 Ill. 184. 
Contra St. Louis, etc., R. Co. y. Miller 
County, 55 S.W. 926, 67 Ark. 498. 

5. Rio Grande Western R. Co. v. 
Salt Lake City Inv. Co., 101 P. 586, 35 
Utah 528. 

6. South & N. A. R. Co. v. State, 69 
So. 542, 193 Ala. 149; National Docks 
Ry. Co. v. State Board of Assessors, 
45 A. 788, 64 N.J.Law 486. 

“and used for railroad purposes” 
as being subject to assessment by 
state board see supra § 735. 

7. Adams County v. Kansas City 
ca Ry. Co.,. 99 N.W. 245, 71. Neb. 

[a] “Property” and “outside of 
right of way” construed.—The word 
“property” as used in a statute pro- 
viding that “all real and personal 
property” outside the right of way 
should be assessable by local asses- 
sors was qualified by the phrase, ‘‘out- 
side of said right of way,’ and by 
virtue of such proviso, and under 
this construction, elevators situate on 
the right of way of a railroad were 
assessable by the local assessor, and 
the fact that such elevators were 
necessary for the successful operation 
of the railroad was immaterial, un- 
der the provision that “any super- 
structure thereon depot build- 
ings” necessary for the successful op- 
eration of the railroad should be as- 
sessed by the state board. Adams 
County v. Kansas City & O. Ry. Co., 
99 N.W. 245, 71 Neb. 549. 

Elevators assessable by state board 
as property used for “railroad pur- 
poses” see supra § 735. 

8 Chicago, B. & Q. R. Co. v. Box 
Butte County, 155 N.W. 881, 99 Neb. 
208, Ann.Cas.1918D 1037. 

9. Oregon S. L. Ry. Co. v. Yeates, 
17 P. 457, 2 Idaho (Hasb.) 397. 

10. See supra § 735. 

11. _ Illinois Cent. R. Co. v. Cavins, 


87 N.E. 371, 238 Til. 380; Chicago & 
Alton R. Co. v. People, 99 Ill. 464. 

[a] Reason for rule.—Such an-as- 
Sessment would have led to double 
taxation. Illinois Cent. R. Co. v. Cav- 
ins, 87 N.B. 371, 238 Ill. 380. ‘ 

12. Fixing of values by state board 
see supra § 728. 

13. State v. Carson & Colorado Ry. 
Co., 91 P. 932, 29 Neb. 487. 

_[a]_ Reason for rule.—The inhibi- 
tion placed on the county board equal- 
izing the valuation of property as 
fixed by the state board applied only 
when the property remains in sub- 
stantially the same condition. State 
v. Carson & Colorado Ry. Co., 91 P. 
932, 29 Nev. 487. 

13%. Shawnee County v. Topeka 
Equipment Co., 26 Kan. 368. 

14. Canadian Pac. Ry. Co. v. King 
County, 155 P. 416, 90 Wash. 38. 

[a] Reason for rule.—It was im- 
material whether any profit was de- 
rived from the business, or whether 
it was rail-operating property or 
merely personal property, since tangi- 
ble personalty is taxable where found, 
regardless of the owner’s domicile. 
Canadian Pac. Ry. Co. v. King County, 
155 P. 416, 90 Wash. 38. 

15. Canadian Pac. Ry. Co. v. King 
County, supra. : 

16. Great Northern Ry. Co. v. Flat- 
head County, 202 P. 198, 61 Mont. 263. 

17. U.S.—Schenck v. Peay, 21 F. 
Cas.No. 12,451, 1 Dill. 267. 

Ala.—McLendon vy. Empire Mining 
Co., 74 So. 937, 199 Ala. 482 [quot 
Cyc]. i 

Cal.—People v. Coghill, 47 Cal. 361. 


Conn.— Middletown v. Berlin, 18 
Conn. 189. 
Ind.—Columbus, ete, R. Co. v. 


Grant County, 65 Ind. 427; Kinney v. 
Doe, 8 Blackf. 350. 

La.—Oteri v. Parker, 77 So. 5670, 
42 La.Ann. 374, 

N.Y.—People v. Chenango County, 
11 N.Y. 568; Powell v. Tuttle, 3 N.Y. 
396; Metcalf v. Messenger, 46 Barb. 
325; Downing v. Rugar, 21 Wend. 178, 


mber, 


ee 


§§ 739-740] : 


the full board.1® Thus, where a majority of the 
assessors fixed the assessed value of property with- 
out notice to other assessors, their action was un- 
lawful, and the whole assessment vitiated.1® Ex- 
ceptions that have been made to this rule are: (1) 
Action, by a majority of a board when joint or con- 
current action has been attempted and failed be- 
cause some members neglected to act.2° (2) Re- 
fused to act.2 (3) Refused to attend.22 (4) 
Where a member died after election, and the va- 
caney thus created was not filled by another elec- 
tion.*? (5) Where a statute gives a majority power 
to act.24 Where all members of a board partici- 
pate in an assessment, it will’ not be held invalid 
for the reason that at a later hearing with respect 
thereto a quorum, but not all members of the board, 
was present.” 

Effect of failure of member to qualify.2° Where 
a board of assessors must by law consist of a cer- 
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tain number of persons, and one of them fails to 
qualify, the others have no lawful authority to make 
the assessment,?7 and under this rule the provisions 
of a statute that “all words purporting to give a 
joint authority to three or more officers or persons 
shall be construed to give authority to a majority 
of them,” was held inapplicable where such board 
could not be constituted of less than three members 
under the statute, and only two of the three elected 
qualified.?§ 

[§ 740] d. Acts of De Facto Board or Assessor. 
As a general rule, notwithstanding an irregularity 
in his title to office?® arising from his election®® or 
appointment thereto,*? or in the matter of his qual- 


ification,*? if an assessor of taxes is in actual pos- 


session and administration of the office so as to 
be entitled to the character of an officer de facto?* 
the assessment which he makes is valid and legal.?* 
This rule applies to acts of deputy assessors,?* dis- 


34 Am.D. 228; 
125. 
Vt.—Fuller v. Gould, 20 Vt. 643. 
N.S.—Rex v. Halifax, 49 N.S. 289. 
“The law contemplates that atl 
members of the board, who are to 
exercise a joint public authority, shall 
meet to consider the subject of their 
authority, and that the whole board 
shall have the benefit of the judgment 
and advice of each of the members.” 
Carr v. Capwell, 75 A. 309, 310, 30 R.I. 
325 [quot 1 Cooley Taxation p 441]. 
[a] Acts of board assessing prop- 
erty in states in insurrection against 


Lee v. Parry, 4 Den. 


federal government see Schenck v.: 


Peay, 21 F.Cas.No. 12,451, 1 Dill. 267; 
Schenck v. Peay, 21 F.Cas.No. 12,450, 
Woolw. 175. 

18. Porter v. Rockford, etc., R. Co., 
76 Ill. 561. 

[a] Assessment made by commit- 
tee of state board of equalization was 
sustained where they reported to 
the full board, and their report was 
adopted. Porter v. Rockford, etc., R. 
Colic wuk sel: 

19. People v. Parker, 22 N.E. 752, 
LTT NOs 86- 

20. Billings v. Stark, 15 Fla. 297. 

[a] Reason for rule. ‘The neg- 
lect or refusal of one of the members 
of the Board to act, or his disapproval 
of the acts of the majority of the 
board, cannot affect the validity of 
the acts of the majority. Any other 
rule would make the legality of their 
proceedings entirely dependent upon 
the caprice or contumacy of the 
minority.” Billings v. Stark, 15 Fia. 
297, 303. 

21. Billings v. Stark, supra; Wil- 
liams v. Lunenburg School Dist. No. 
1, 21 Pick. 75, 32 Am.D. 243. : 

[a] Example.—Where ch town 
chose three assessors, and only two 
were sworn, and the third was not 
sworn, and refused to act when called 
upon by the other two, after giving 
him notice, and after failure of the 
town to choose another, such two had 
authority to assess. George v. Men- 
don School Dist., 6 Metc. (Mass.) 
497. 

Williams v. Lunenburg School 
. No. 1, 21 Pick. (Mass.) 75, 32 
Am.D. 243. 

23. Cooke v. Town of Scituate, 87 
N.E. 207, 201 Mass. 107, 16 Ann.Cas. 
421. 

[a] Where one of three duly quali- 
fied assessors dies, and the town votes 
not to fill the vacancy, the remaining 
two can make a valid assessment. 
Cooke v. Scituate, 87 N.E. 207, 201 
Mass. 107, 16 Ann.Cas, 421. 


24. Wells v. Austin, 10 A. 405, 59 
Vt.-157. 
25. In re Chicago & N. W. Ry. Co., 


237 N.W. 657, 238 N.W. 520, 121 Neb. 
592.) 4 
26. Qualification of assessors see 
supra §§ 719-721. 
27. Schenck v. Peay, 21 F.Cas.No. 


12,450, Woolw. 175; Machiasport v. 
Small, 77 Me. 109; Williamsburg v. 
Lord, 51 Me. 599; Carr v. Capwell, 75 
A.'309, 30 RI. 325. 

[a] Assessment by two assessors 
(1) legally chosen and sworn and an- 
other person chosen and sworn as a 
selectman only is void (Jordan v. 
Hopkins, 27 A. 91, 85 Me. 159), (2) and 
under Gen. L. (1896) ce 89 § 1, provid- 
ing that the number of assessors shall 
be “not less than three nor more than 
seven” where only two of the three 
assessors elected, qualified, proceed- 
ings by such two as a board were in- 
valid (Carr v. Capwell, 75 A. 309, 30 
RA. 3:25)). 

28. Carr v. Capwell, supra. 

29. Title to office generally see Of- 
ficers § 212. 

30. Greenfield v. Blair, 72 A. 177, 
104 Me. 444; Bloomfield Tp. v. Pier- 
son, 47 N.J.Law 247. 

{a] Irregularities in election of an 
assessor do not affect the validity of 
an assessment made by him. Green- 
ville v. Blair, 72 A. 177, 104 Me. 444. 

[b] Assessors acting as elected 
representatives were held to be of- 
ficers de facto. Bloomfield Tp. v. 
Pierson, 47 N.J.Law 247. 

aalentian of assessors see supra § 


Officer acting under invalid or ir- 
regular election see Officers § 371. 

31. Ronkendorf v. Taylor, 4 Pet. 
(U.S.) 349, 7 L.Ed. 882; People v. 
Lieb, 85 Ill. 484; Wolfe v. Murphy, 
60 Miss. 1. 

[a] Appointment after failure to 
elect by proper authority is good as 
to assessments made by appointee un- 
til he is ousted in a proper proceed- 
ing. People v. Lieb, 85 Ill. 484. 

[b] Although board made appoint- 
ment without authority, acts of its 
appointee in pursuance of his appoint- 
ment were valid as to third persons 
as the acts of a de facto Officer. 
Wolfe v. Murphy, 60 Miss. 1. 

{c] Proof of regular appointment 
of assessors is not necessary where 
they act under authority of a mu- 
nicipal corporation, and.the highest 
evidence of this fact is the sanction 
given by it to their return. Ronken- 
dorf v. Taylor, 4 Pet. (U.S.) 349, 7 
L.Ed. 882. 

Cross references: 

Appointment: 
As mode of filling office see Officers 
§§ 638-84. . 

Of assessors see supra § 714. 
Officers acting under invalid or ir- 

regular appointment see Officers § 

371 


32. Officers acting without qualifi- 
cation see Officers § 370. 
Qualification of assessors see supra 
§§ 719-721. 
33. De facto: 
Defined see 18 C.J. p 453. 
Officers generally see Officers §§ 366— 
373. 


} 


Status as affected by improper quali- 
fication or failure to qualify see 
Supra § 720. 

34. U.S.—Ronkendorf v. Taylor, 4 
Pet. 349, 7 L.Ed. 882. 

Ark.—Barton v. Lattourette, 17 S. 
W. 588, 55 Ark. 81; Murphy v. Shep- 
ard, 12 S.W. 707, 52 Ark. 356; Equali- 
zation Bd. v. Land Owners, 11 S.W. 
822, 51 Ark. 516; Moore v. Turner, 43 
nae 243; Scott v. Watkins, 22 Ark. 

Fla.—Tampa v. Kaunitz, 23 So. 416, 
39 Fla. 683, 68 Am.S.R. 202; Kissim- 
mee City v. Cannon, 7 So. 523, 26 
Fla. 3. 

Ill.—People v. Lieb, 85 Ill. 484. 

Iowa.—Allen v. Armstrong, 16 Iowa 
508; Washington County v. Miller, 14 
Iowa 584. 

-_-Me.—Greenville v. Blair, 72 A. 177, 

104 Me. 444. 


Mass.—Welsh v. Briggs, 90 N.E. 
1146, 204 Mass. 540. 
Miss.—Wolfe v. ‘Murphy, 60 Miss. 


1; Ray v. Murdock, 36 Miss. 692. 

Neb.—South Omaha v. O’Rourke, 
97 N.W. 608, 70 Neb. 479. 

N.H.—French v. Spalding, 61 N.H. 
395; Tucker v. Aiken, 7 N.H. 113. 

N.J.—State v. Brown, 20 A. 772, 53 
N.J.Law 162; Bloomfield Tp. v. Pier- 
son, 47 N.J.Law 247; State: v. Col- 
lector of Ocean Tp., 39 N.J.Law 75. 

Pa.—In re Mercantile Appraisers, 
25 Pa. Dist:(33 7: 

Tex.—Blewett v. Richardson Inde- 
pendent School Dist., (Commn.App.) 
ys 529 Laff (Civ.App.) 230 S.W. 

[a] “€here being a de jure office, 
and he having discharged the duties 
of it, holding possession, having color 
of title, and the public generally ac- 
quiescing in his possession of it, he 
was at least a de facto officer. Being 
such, and the de jure nature of the 
office being unquestioned, we are of 
the opinion that his official acts as 
tax assessor are binding, and validity 
will be fully imputed to them.” 
Blewett v. Richardson Independent 
School Dist., (Tex.Civ.App.) 230 S.W. 
255, 256 [aff (Commn.App.) 240 S.W. 


529}. 
[b] Acquiescence of people.— 
Where a precinct embraced four 


wards of a city, each of which was 
made a precinct for taxing purposes, 
an assessor elected for and exercising 
his office in all four of them, without 
objection and with the acquiescence 
of the people isa de facto assessor for 
each ward. South Omaha Vv. 
O’Rourke, 97 Neb. 608, 70 Neb, 479. 

Effect of failure to take oath or give 
pond see supra §§ 720, 721. 

35. Texas, etc., R. Co. v. Harrison 
County, 54 Tex. 119, 123. 

“The assessment was raised by de 
facto deputy assessors, and their acts 
in raising the valuation of the prop- 
erty listed, were not invalid because 
they may have been legally disquali- 
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qualified by reason of holding another office,*® or 
Generally this rule applies to the acts 
of a board of assessors,?® but it has been held that 
a de facto board of assessors,®® or a board, a mem- 
ber of which is a de facto assessor, cannot assess 


otherwise.** 


a valid tax.?° 
Intruders. 


without authority.** 


fied for the position by holding other 
offices or otherwise.” Texas, etc., 
Co. v. Harrison County, supra. 

Authority and duties of deputy as- 
sessors see supra § 730. 

Employment of deputy assessors 
see supra § 730. 

36. Texas, etc., R. Co. v. Harrison 
County, 54 Tex. 119. P 

37. Texas, etc., R. Co. v. Harrison 
County, supra. 

es. St. Joseph First Nat. Bank v. 
St. Joseph, 9 N.W. 838, 46 Mich. 526; 
Sawyer v. Dooley, 32 P. 437, 439, 21 
Ney. 390; Iowa and Dakota Tele- 
phone Co. v. Schamber, 91 N.W. 78, 15 
S.D. 588 

“We need not inquire whether the 
governor can be constitutionally re- 
quired to act as a member of the 
board [of assessors and equalization]. 
Among several reasons for this, a 
sufficient one is that he is at least a 
de facto member, and his title to the 
office cannot be collaterally ques- 
tioned. As to the public his acts are 
‘valid.” Sawyer v. Dooley, supra. 

[a] Where board composed of per- 
sons designated by law is regularly 
convened by operation of law and as- 
sesses a telephone company’s prop- 
erty for taxation, the company cannot 
be heard to complain that the board 
was previously organized by persons 
who were not designated as members. 
Iowa and Dakota Telephone Co. v. 
Schamber, 91 N.W. 78, 15 S.D. 588. 

[b] Where justice of peace acted 
as temporary secretary of board with- 
out being sworn.—St. Joseph First 
Nat. Bank v. St. Joseph, 9 N.W. 838, 
46 Mich. 526. 

39. Inhabitants of Otisfield, v. 
Scribner, 151 A. 670, 129 Me. 311; In- 
habitants of Springfield v. Butter- 
field, 56 ‘A. 581, 582, 98 Me. 155. 

“The town illegally elected the as- 
sessor de facto. The town’s right to 
recover depends upon giving effect to 
its own illegal act as if it were legal. 
. . . The rights of the public are 

'not concerned, except as to that part 
of the public which the town repre- 
sents or is. The proposition is not 
whether the acts of such a de facto 
officer may bind the town, as undoubt- 
edly they may (Opinion of the Court, 
70 Me. 565), but whether they may 
bind a third party. No third party, 
unless the town be a third party, 
sets up any right under the acts of 
the de facto assessor.” Inhabitants 
of Springfield v. Butterfield, supra. 

[a] Where no assessors are elect- 
ed, the selectmen must, each of them, 
be sworn as an assessor before they 
ean legally assess a tax, and an as- 
sessment made by them as officers de 
facto is invalid. Dresden v. Gould, 75 
Me. 298. 

Acts of boards of assessors see 
supra §§ 731-738. 

40. Inhabitants of Otisfield ¥. 
Scribner, 151 A. 670,129 Me. 311; In- 
habitants of Springfield v. Butterfield, 
56 A. 581, 98 Me. 155. 

[a] Ineligible assessor.—‘‘Until 
the Legislature shall remove the bar 
a tax collector who has not settled 
with the town may not serve as an as- 
sessor of its taxes, and taxes levied 
by a board of assessors of which such 
former tax collector is one cannot be 
collected on a suit of the inhabitants 
of the town.” Inhabitants of Otisfield 


For later cases, developments and changes in the law see Annotations, same title and section number, 


An assessment by persons neither 
elected#! nor sworn*? would be an assessment, not 
by officers de facto, but by intruders who came in 
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[§ 741] e. Time at or within which Assessors 
The time for which,*® at which,*® or 
within which47 assessors may or must act is gener- 
ally subject to statutory regulation,**® and as a gen- 
eral rule they must complete assessment of both 


realty and personalty, and make a return thereof, 


within the time limited by law.*® 
no time limit is fixed, assessors have a reasonable 
time in which to act,°° and laws relating to the 


However, where 


time at or within which assessors may or must 


v. Scribner, 151 A. 670, 671, 129 Me 
311 [quot Inhabitants of Springfield 
v. Butterfield, 56 A. 581, 98 Me. 155]. 
See also supra § 739. 

[b] Oath before unauthorized per- 
son.— Where two of a board of three 
took the oath of office before a per- 
son not authorized by law to adminis- 
ter it, the tax assessed by such board 
was illegal. Orneville v. Palmer, 10 
A. 451, 79 Me. 472. 

[c] Question of validity of tax as- 
sessed by de facto board may be 
raised in suit by town for the taxes. 
Inhabitants of Springfield v. Butter- 
field, 56 A. 581, 98 Me. 155. 

41. Necessity of election see supra 
§ 712. 

42. Oath as condition precedent to 
valid assessment see supra § 720. 

43. Birch v. Fisher, 13 Serg.&R. 
(Pa.) 208. 

44. Time and date of assessment 
generally see infra § 761. 

45. See statutory provisions; 
cases infra this note. : 

[a] In fixing value of mineral 
lease for taxation, conditions develop- 
ing after January 1, such as the dis- 
covery of oil cannot be considered 
(Rev. St. [1925] arts 7149, 7174, 7211). 
“The law seems to be well settled 
that the tax assessor and the commis- 
sioners’ court are required, in fixing 
the value of the property for taxation, 
to fix same at its value as of January 
1st of the year for which it is as- 


and 


sessed. Kirby v. Transcontinental 
Oil Co., (Tex.Civ.App.) 33 S.W.(2d) 
472, 473. 

{b] Particular statutes applied.— 


County assessors having assessed all 
standing merchantable timber for the 
year 1905 under Code (1904) § 487 re- 
lating to assessment of all land for 
Such year, and every fifth year there- 
after as required by Const. § 171 
(Code [1904] p celxiii), an assess- 
ment of such timber in 1908 by mere- 
ly following the assessment of 1905 
in making out the land books on which 
taxes ‘were extended as required by 
Code (1904) § 509, was legal, inde- 
pendent of Act March 12, 1908 (Acts 
[1908] p 3381 e¢ 220), requiring com- 
missioners of revenue to assess on 
or before March 15, 1908 all standing 
merchantable timber owned separate 
from land, and even if that act con- 
trovened Const. § 171. Camp Mfg. Co. 
pA peaiecimcan ae oe h 66 S.E. 224, 110 Va. 

[c] In Georgia ordinaries, as coun- 
ty officials sitting for county pur- 
poses on August 22, 1921, had no pow- 
er or authority to order a tax levy for 
the year 1922. ‘There is no law in 
this State which provides that an or- 
dinary in one year can levy a tax for 
the expenses of the county for the 
succeeding year.” Wadley Southern 
Ry. Co. v. Wright, 120 S.E. 551, 31 Ga. 
App. 289, 290. 

46. See statutory provisions; 
cases infra this note. 

[a] Selection of date by assessors. 
—(1) Where assessors were direct- 
ed by a city council to assess a tax 
on or before a certain day, the as- 
sessors had no authority to select a 
date after such time, but could select 
any date prior thereto that would per- 
mit the giving of the requisite statu- 
tory notice. Greenough v. Board of 
Canvassers of Central Falls, 82 A. 


and 


411, 34 R.I. 84. (2) Where the tax 
assessors gave notice to taxpayers 
to make return of their ratable estate 
on September 8, while the date pre- 
scribed by the vote of the town meet- 
ing was September 9, an assessment 
made on the latter date is invalid. 


rae v. Capwell, 75 A, 309, 30 R.I. 
325. 
[b] ‘Taxation on money at interest. 


—Under Rev. St. c 9 §§ 73-75, relat- 
ing to taxation for money at interest 
on April 1, inquiry made by assessors 
on June 10, concerning money which 
a party had at interest must be re- 
ferred to the earlier date, especially 
since such party was a lawyer. ‘“ 
is often impossible to make all the 
examinations in one day, and time 
should be given the assessors to 
make careful investigations of the 
furnished lists which are not conclu- 
Sive. Powell v. City of Old Town, 81 
A. 1068, 108 Me. 532. 

47. See statutory provisions; 
cases infra this note. 

[a] Railroad aud canal property.— 
Under Pub. L. (1922) p 14 § 2, the 
state board of taxes and assessment 
must complete valuations of railroad 
and canal property by November 1, 
following the day for filing reports of 
railroad and canal property with the 
state board in each year. “The as- 
sessments must relate to the day in 
each year when by law the assess- 
ments are to be commenced.” United 
New Jersey R. & Canal Co. v. State 
Board of Taxes and Assessment, 128 
A. 427, 101 N.J.Law 303 [reh den 
128 A. 801, 3 N.J.Mise. 475]. 

[b] Particular statute applied.— 
Under Acts (1907) c 5596, by which 
the assessor was given until the first 
Monday in July to complete the as- 
sessment rolls, and April 1 was fixed 
as the last date when the owner could 
require property to be assessed in his 
name, entry by the assessor of the 
name of one who could not make a 
return by April 1, for the reason that 
he did not acquire an interest in the 
property assessed until May 23, was 
in violation of the statute. Nail v. 
Browning, 74 So. 315, 73 Fla. 316. 


and 


48. See statutory provisions; and 
cases supra this section. 
49. Voltz v. Erie County, 81 Pa. 


Super. 467, 473. 

50. Commonwealth v. Louisville & 
N. R. Co., 135 S.W. 280, 142 Ky. 663; 
Powell v. City of Old Town, 81 A. 
1069, 108 Me. 5382. 

ta] Thus, where no time was fixed 
within which a state board should 
levy assessments against a railroad 
company’s franchise, the board had a 
reasonable time in which to make the 
levy, and its failure to fix the value 
of the franchise before a certain date 
did not authorize the state revenue 
agent to maintain an action against 
the railroad company to compel pay- 
ment of taxes on its property as omit- 
ted from assessment. Commonwealth 
v. Louisville & N. R. Co., 135 S.W. 
280, 142 Ky. 663. 

[b] “Reasonable time,” to which 
assessors are entitled in making in- 
quiries as a basis for assessment for 
money at interest on a certain date, 
is such period as may be properly al- 
lowed, having regard to the nature 
of the act and to the attending cir- 
cumstances; the quoted term being 


we 


§§ 741-743] 


complete their assessments have been held to be 


directory only.®} 


[§ 742] f. Apportionment of Unit Valuation.* 
Where the property of a corporation situate in 
two or more counties, cities, towns, or taxing dis- 
tricts has been assessed as a unit or whole,°? the 


value as so ascertained must be 


such officer or board®* to and among such munici- 
palities or districts®* and at such time®® as may 
Where the apportionment 


be prescribed by statute. 


flexible (Rev. St. c 9 §§ 78-75). 
Powell v. City of Old Town, 81 A. 
1068, 108 Me. 532. 

Assessment of railroad franchise 
generally see supra § 733. 

51. Idaho Power & Light Co. vy. 
Monk, 218 F. 682; Court of County 
Com’rs of Washington County v. 
State, 55 So. 623,172 Ala: 242; Prairie 
Oil & Gas Co. v. Cruce, 147 P. 152, 45 
Okl. 774. 

[a] Thus, (1) where a state board, 
while still in session, adopted a ten- 
tative valuation of a hydroelectric 
plant, and referred such valuation to 
the state tax commissioner for in- 
vestigation, report, and recommenda- 
tion, an assessment made December 
4, after receiving such report, ma- 
terially increasing the tentative valu- 
ation, was not void under a law re- 
quiring that the board assess all prop- 
erty to be assessed by it at its meet- 
ing on the second Monday in August, 
and to complete the assessment by the 
fourth Monday in August (Idaho L. 
(1913) p 201 § 92). Idaho Power & 
Light Co. v. Monk, 218 F. 682. (2) 
Laws relating to the time within 
which assessments must be made, and 
providing an orderly system regulat- 
ing the conduct of the taxing officials 
are, so far as they relate to the time 
within which such duties are to be 
performed, merely directory, and are 
not limitations upon the power of the 
taxing officials. Prairie Oil & Gas 
Co. v. Cruce, 147 P. 152, 45 Okl. 774. 

[b] Reason for rule.—Such a re- 
quirement is for the benefit of the 
public, and not for the protection of 
the taxpayer. Idaho Power & Light 
Co. v.. Monk, 218 F. 682. To same ef- 
fect Court of County Com’rs of Wash- 
ington County v. State, 55 So. 623, 624, 
172 Ala. 242 (in which the court ‘said, 
“It is obvious that many statutory 
provisions which prescribe the duties 
of public officers, and the time and 
mode of their discharge are designed 
simply and only to satisfy the 
exigencies of the public service, and 
not for the convenience or protection 
of the people’); Prairie Oil & Gas 
Co. v. Cruce, 147 P. 152, 45 Okl. 774. 

{[c] Assessment for escaped tax- 
es.—A requirement as to when the 
assessor shall make his assessment 
being merely directory, an assessment 
for escaped taxes made after the time 
allowed by statute for the making 
of assessments and reported to the 
eounty court, was valid. Court of 
Com’rs. of Washington County v. 
State, 55 So. 623, 172 Ala. 242. 

52. Unit method of apres cor- 
porate property see infra § 833 

53. State ex rel. Union Electric 
Light & Power Co. v. Baker, 293 S.W. 
399, 316 Mo. 853. 

54. See case infra this note. 

[a]. Thus under a statute provid- 
ing for apportionment “‘to the several 
towns, districts, villages, and cities” 
the apportionment is to be made to 
the school districts, mentioned in oth- 
er parts of the statute, and not to 
road districts, not mentioned therein. 


Ohio, ete., R. Co. v. Peo., 10 N.E. 545, 
119 Ill. 2067. 
55. State Auditor v. Jackson 


County, 65 Ala. 142. 

[a] Rule applied.—(1) A statute 
providing that no apportionment of 
age ee eee be pede) ant anes eee ee ee ee ee valuation shall be made until an 
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apportioned by 


equalization shall have been made by 
the proper board is mandatory, and an 
apportionment made prior to that 
time is void. State Auditor v. Jack- 
son County, 65 Ala. 142. (2) Equali- 
zation in general see infra §§ 922-989. 


56. Wilson v. Weber, 96 Ill. 454 
(aff. 3. T11.Appi,1254. 
57. See statutory provisions; and 


cases infra this section. 

[a] A special law fixing compen- 
sation of assessors in a particular 
district is not repealed by implication 
or superseded by a general law fixing 
the compensation of assessors 
throughout the state, and repealing 
all laws or parts of laws in conflict 
therewith, because the application of 
the special law on the subject dealt 
with in the general law to the as- 
sessors in the district for which the 
special law was enacted does not con- 
flict with the application of the gen- 
eral law throughout the state (Act 
T1890] No. 46; Act [1910] No. 252). 
State ex rel. Texada v. Capdevielle, 72 
So. 946, 140 La. 229. 

[b] What law governs.—(i) An 
assessor who completes all material 
services before an act affecting his 
compensation takes effect must be 
paid under the rate in effect before 
such act was passed (Freeman v. Ter- 
rell, 284 S.W. 946, 115 Tex. 530); (2) 
but where an assessor performs ma- 
terial services after the taking effect 
of an act providing for his compensa- 
tion, he is entitled to compensation 
for his entire services under the act 
(Alderice v. Wapello County, 210 N.W. 
242, 202 Iowa 759). 

[e] Adoption of constitutional 
amendment by which county asses- 
sors are made ex officio tax collectors 
does not affect their cOmpensation as 
otherwise provided for by law. Ward 
v. Holmes, 144 P. 1104, 26 Idaho 602. 

[d] Gratuitous services.—Unless 
services rendered in making assess- 
ments are performed under a warrant 
of law, they will be considered gra- 
tuitous. Clark v. Logan County, 265 
S.W. 513, 205 Ky. 155; Dorris v. Logan 
County, 265 S.W. 512, 205 Ky. 152; 
McGinnis v. Nelson County, 135 SE. 
696, 146 Va. 170. 

{e] Furnishing lists of poll tax- 
payers.—If it was the duty of the 
county assessor to prepare and fur- 
nish lists of poll taxpayers, he could 
not, in the absence of statute author- 
izing payment, be compensated there- 
for, under Ky. St. § 1749 subs 1, and 
under Ky. St. § 4114112 subs 3, and §§ 
4114115, 4239a, it is the duty of the 
tax commissioner, and formerly it 
was the duty of the county assessor, 
to prepare and deliver lists of poll 
taxpayers, and such officers are not 
entitled to compensation therefor in 
view of § 1749 subs 1. Clark yv. Logan 
County, 265 S.W. 5138, 205 Ky. 155; 
Dorris v. Logan County, 265 S.W. 512, 
205 Ky. 152. 

[f] “Compensation” means either 
salary or fees. Cone v. Garner, 3 S. 
W.(2d) 1, 175 Ark. 860. 

[g] Due process of law.—(1) 
Statutes fixing the compensation of 
tax officers (Grundy County v. Ten- 
nessee Coal, ete., Co., 29 S.W. 116, 94 
Tenn. 295) and (2) appraisers have 
been held valid as affording due proc- 
ess of law (Tietjen v. City of Savan- 
nah, 129 S.H. 653, 161 Ga. 125). (3) 
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is merely a matter of mathematical computation, 
the absence of a formal order apportioning the val- 
ues is not fatal to the validity of a tax assessed on 
the basis thereof.°® 

[§ 743] 10. Compensation of Assessors*—a. In 
The compensation of assessors is a matter 
of statutory regulation,®’ as is also the proportion 
in which it shall be divided between the state and 
the municipalities.>$ 


Assessors may be allowed 


Thus it has been held that the ex- 
penditure of a city’s money under 
contract to pay an appraisal agency 
to aid tax assessors in.estimating 
property value in the city does not 
deprive residents and taxpayers of 
property without due process. Tietjen 
v. City of Savannah, 129 S.E. 653, 161 
Ga. 125. (4) A statute providing ‘that 
the county trustee shall determine 
the amount of tax assessments, and 
render judgment thereon, on which 
execution may issue, and fixing his 
compensation in proportion to the 
amount of taxes so collected, has been 
sustained. Grundy County v. Tennes- 
see Coal, ete, Co., 29 S.W. 116, 94 
Tenn. 295. (5) Where a state audi- 
tor is charged with the duty of dis- 
covering property withheld from tax 
lists, and receives a commission on 
all property so found, it has been 
held that proceedings’ taken under 
such powers are not due process of 
law, as the pecuniary interest of the 
auditor rendered him unfit for his 
judicial functions of investigation. 
Brinkerhoff v. Brumfield, 94 F. 422. 

58. See statutory provisions; and 
cases infra this note. 

[a] Legislature had authority to 
require half of the county assessor’s 
compensation to be paid by the state, 
and could repeal or modify such law 
(Acts [1889] p 12; Acts [1919] ~ 
3480). Cone v. Garner, 3 S.W.(2d) 1 
175 Ark. 860. 

[b] Expenses.—Requirement for 
state to pay half of county assessors” 
salaries does not render payment of 
expenses in excess of such salaries 
contrary to Const. art 19 § 23, limiting 
salaries of public officials, in view of 
the fact that salary is fixed at a cer- 
tain amount and anything more can- 
not be retained by the assessor. 
Cone v. Garner, 3 S.W.(2d) 1, 175 
Ark. 860. 

[c] Special assessments.—(1) 
Where it was provided by the general 
law that assessors should be al- 
lowed certain commissions based on 
the total values of the property as- 
sessed, the state to pay two thirds, 
and the county one third; under a 
statute authorizing counties to fund 
their indebtedness after providing for 
raising funds by taxation to meet ob- 
ligations issued to that end, and that 
all taxes levied thereunder ‘should be 
assessed in the same manner and by 
the same officers whose duty it was to 
assess the state tax, and that they 
should receive one fourth the rate of 
commissions allowed for assessing 
the state tax, for making such special 
assessment the assessor was entitled 
to one fourth of two thirds of the 
commission allowed for assessment of 
state and county taxes. Com’rs’ 
Courts of Wilbarger County v. Perk- 
ins, 24 S.W. 794, 86 Tex. 348. (2) Un- 
der L. (1918) ¢ 186, amending Code 
(1906) §§ 4299, 4301, providing for 
reassessment, compensation due a 
county assessor for special assess- 
ments upon land was payable out of 
the county treasury, under § 4300, as 
determined by the board of super- 
visors, and not out of the _ state 
treasury under a law for which no 
provision was made for extra assess- 
ment (L. [1910] c¢ 1938 [Hemingway 
Code § 1877]). Brook v. Wilson, 82 
So. 74, 120 Miss. 255. 
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compensation in the form of commissions on,°® or 
or may be allowed 


percentage of, assessments ;°° 


[dad] Duplicate tax bills.—Where 
county clerks were required to make 
out tax books, and to extend the taxes 
thereon, and to make out duplicate tax 
Hills or books for each township for 
the use of the township collector, as 
against the state, they could claim 
compensation for making out the 
books and extending the taxes there- 
on, but not for making out duplicates 
for the use of the collectors (Sess. 
Acts [1873] pp 118, 119 §§ 11, 16, 17; 
Wagener St. [1872] pp 1213, 1214). 
State v. Holliday, 61 Mo. 524. 

[fe] ities can make no payment 
for time for which state is not in part 
liable (Code [1919] § 2248; Acts 
[1920] cc 80; Acts [1884] ¢ 116 § 9 
[Code (1887) § 446], as amended by 
Acts [1910] ¢ 50, and Act [1915] ¢ 
100). City of Norfolk v. Bell, 141 S.E. 
844, 149 Va. 844. 

59. See statutory provisions; 
cases infra this note. K 

[a] Taxes levied for special pur- 
poses.—(1) Where assessors are en- 
titled only to commissions on such 
county taxes as are levied for general 
purposes of the county, or for ordi- 
nary current expenses, an assessor is 
not entitled to commission on taxes 
levied by the court of county commis- 
sioners for the purpose of rebuilding 
and repairing the county jail. East 
v. Hichelberger, 69 Ala. 187. (2) A 
county tax assessor could not receive 
from the county commissions for as- 
sessment of special taxes levied in 
special school districts and naviga- 
tion districts where such assessor is 
allowed by statute commissions only 
for assessing county taxes. Rawls v. 
State, 122 So. 222, 98 Fla. 103. 

{b] Taxes for state purposes.— 
Commissions were allowed on local 
taxes including taxes assessed for 
state purposes prior to the passage of 
an act which surrendered to counties 
taxes on realty and personalty there- 
tofore assessed for state as well as 
local purposes (Code [1904] § 509, as 
amended by L. [1912] c 115, and Acts 
[1915] c 85 § 2 subd 2a). Washing- 
ton County v. Ryan, 89 S.E. 889, 119 
Va. 849. 

{c] Valuations for which commis- 
sion allowed.—A county assessor is 
entitled to compensation based upon 
the entire valuation of the county, 
including values placed upon public 
service corporations or other prop- 
erty assessed by the state board of 
equalization (L. [1910-1911] c 152 § 
16). ‘Hines v. Board of Com’rs of 
Kay County, 206 P. 1040, 86 Okl. 103; 
Board of County Com’rs of Atoka 
County v. Cypert, 166 P. 195, 65 Okl. 
168; Thomas v. Commissioners of 
Hughes County, 143 P. 665, 43 Okl. 
616 

{d] Additional assessment by 
state tax commission.—Under a stat- 
ute by which the tax commissioner of 
any county was authorized to make 
an additional assessment against un- 
dervalued property, and return it to 
the court of county commissioners, 
and under a statute providing that 
such commissioners should receive 
ten per cent of the tax arising from 
Such additional assessments, the com- 
missioner’s right to compensation be- 
ing dependent upon confirmation of 
his recommendation by the commis- 
sioners’ court, and where the county 
board of revenue increased the valua- 
tion in a less amount than that re- 
ported by the tax commissioner, and 
the state tax commission increased 
the valuation in an additional amount, 
the tax commissioner was not en- 
titled to commissions based on the 
additional assessment by the state 
tax commission. Smith vy. Bowers, 65 
So. 819, 187 Ala. 406. 

[e] Gaming and liquor licenses.— 
County assessors are not entitled to 


and 
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commissions upon gaming and liquor 
licenses collected in their respective 
counties (Sess. L. [1901] ¢ 108 p 205). 
Sandoval v. Bernalillo County, 86 P. 
427, 18 N.M. 537. 

[f{] ime for which commissions 
allowed.——Where an assessor was in 
office in 1915, and his term was ex- 
tended by statute to 1917, and in 1916 
a three-miil tax for school purposes 
was adopted, the assessor was en- 
titled to commissions on the three- 
mill tax fund collected in the county 
(Acts [1915] pp 107, 360; Code [1907] 
§ 3693, and Acts [1915] pp 401, 402, 
448 §§ 27,-149; Const. Amendm. of 
November, 1916). Stevens v. Hawk- 
ins, 80 So. 801, 202 Ala. 499. 

{g] Constitutionality.—A statute 
providing that the county trustee 
shall determine the amount of tax as- 
sessments, and fixing his compensa- 
tion in proportion to the amount of 
taxes. collected, is not repugnant to 
the provision of the United States 
constitution that no state shall de- 
prive any person of his property with- 
out due process of law (Acts [1883] ¢ 
105 § 25; Acts [1889] c 96 §§ 26, 71, 
72; Acts [1891] [Extra Sess.] c 26 § 
9; U. S. Const. Amendm. 14 § 1). 
Grundy County v. Tennessee Coal, 
Iron & Railroad Co., 29 S.W. 116, 94 
Tenn. 295. 

[h] Answer held insufficient where 
it failed to show the state tax com- 
mission’s approval of decrease in as- 
sessments, in a county tax commis- 
sioner’s proceeding for an allowance 
of commissions. McFarland v. Wes- 
terfield, 24 S.W.(2d) 623, 232 Ky. 765. 

60. See statutory provisions; and 
cases infra this note. 

[a] Compensation as hased on 
final equalization of board.—dActs 
(1924) e@ 109 § 6, providing that a 
county tax commissioner’s compensa- 
tion should be based on the _ total 
valuation of assessments made _ by 
him as finally equalized by the coun- 
ty board, intended to amend Ky. St. 
§ 4042a8 (Acts [1918] ¢ 11 § 3), as 
amended by Acts (1922) c 101, basing 
compensation on the assessment as 
finally equalized by the board after 
changes by the state tax commission, 
so as to. require a recopying of the 
amended section as appendage to a 
new section to be ignored. Shanks v. 
Johnson, 294 S.W. 1054, 220 Ky. 160. 

[b] Compensation limited to cer- 
tain per cent of certain assessment. 
—Under a provision that compensa- 
tion paid for assessment of state and 
county taxes shall be one per cent 
on each one hundred dollar valuation, 
and under a provision authorizing the 
levy of school district taxes, and de- 
claring that the assessor shall receive 
a compensation of one per cent for 
assessing the same, for assessing 
such school district taxes the asses- 
sor was entitled to one per cent on the 
total assessment, and not one per cent 
on each one hundred dollar valuation 
of the assessment. Harrison School 
Trustees v. Farmer, 56 S.W. 555, 23 
Tex.Civ.App. 39. i 

[c] Adjudication by county com- 
missioners’ court of amount due.— 
Under a provision that compensation 
of county assessors shall be estimat- 
ed on the yalue of the property as- 
sessed, and a provision that the coun- 
ty commissioners’ court shall issue 
an order on the county treasurer for 
the compensation of the assessor to 
be paid out of the first money received 
on the roll of that year, the order of 
the court approving the roll was 
equivalent to an adjudication of the 
amount the assessor was entitled to, 
and could not be collaterally attacked 
in a suit by him for the amount due. 
Dimmit County v. Cavender, (Tex.Civ. 
App.) 65 S.W. 881. 

[d] Assessor’s compensation not 


and not by the state. 
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a fixed sum for each taxable person on the list,°* 
or a per diem compensation for the time actually 


limited to per cent on amount of state 
‘taxes only (Act May 3, 1847 § 37). 
Vienne v. Natchitoches, 4 lLa,Ann. 
499 


[e] Where personalty is assessed 
every year and realty every four 
years, under a statute by which each 
assessor is allowed five per cent on 
the amount of the state tax contained 
in his assessment, but that such com- 
pensation shall not be less than three 
hundred dollars nor more than one 
thousand dollars in any year, in the 
years that land is assessed an as- 
sessor is entitled to five per cent on 
the total amount of his assessment, 
evidenced by the land roll and assess- 
ment roll, provided such compensa- 
tion does not exceed one thousand dol- 
lars, and not three hundred dollars 
for making -the personal assessment in 
addition to five per cent of the amount 
shown by the land roll. Bogan vy. 
Holder, 24 So. 695, 76 Miss. 597. 

[f] “Bach year,” as used in an act 
providing that the assessor of a par- 
ticular county “shall receive as ecom- 
pensation each year 5 per centum of 
the amount of state tax contained in 
his assessment of real and personal 
property, payable out of the state 
treasury,’ refers to each year in 
which an assessment is required to 
be made, which is annually as to per- 
sonalty, and quadrennially as to real- 
ty; and for the roll of lands the as- 


sessor was required to make annual- 


ly, he was to be paid by the county, 
Stone v. Casper, 
(Miss.) 2 So. 74. 


[g]: Omission of language in 


amendatory statute, where the statute 
amended disallowed assessors in cer- 


tain counties compensation for the 


performance of certain duties, left in 


operation a provision of the general 
law applicable in all cases, hence the 
assessor of a county of the class of 
the first-named statute was entitled 
to six per cent of the total amount 
collected on certain taxes levied by 
him (Pol. Code § 4252, as amended by 
St. [1923] p 1210; and § 4290, as 
amended by St. [1917] p 1323). Ven- 
tura County v. Barry, 262 P. 1081, 202 
Cal. 550. 

{h] Capital was included under 
the term ‘‘property” within the mean- 
ing of an act fixing the compensation 
of assessors. Kathman v. New Or- 
leans, 11 La.Ann. 457. 

[i] Costs due to fault of officer.— 
An assessor is not entitled to a per- 
centage of delinquent fees where the 
delinquency was due to his failure to 
comply with the statute by which 
they are allowed. .Dallas County v. 
Bolton, (Tex.Civ.App.) 158 S.W. 1152. 


61. See statutory provisions; and 
cases infra this note. 
{a] Fifteen cents “for each per- 


son’s list of taxable property,” as 
used in a statute allowing the as- 
sessor such compensation, entitles 
him to that amount for each “list” re- 
turned by him, whether it embraces 
property or not (Gen. St. c 92 § 8). 
Harrison v. Commonwealth, 83° Ky. 
162, 74 Ky.L. 74. 

[b] Amount as being within dis- 
cretion of supervisors.—Under a 
statute providing that the board of 
county supervisors “may” allow the 
assessor not exceeding ten cents for 
each individual assessment, the 
amount of allowance, within the pre- 
scribed limit, or whether any allow- 
ance shall be allowed the assessor, is 
within the discretion of the board of 
supervisors, whose determination is 
final. Williams v. Sharkey County, 20 
So. 860, 74 Miss, 122. 

[ec] Time for which compensation 
may he allowed.—Where a county as- 
sessor has received five cents for 
“each individual assessed” during cer- 
tain years under an act then in force, 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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employed in making the assessment;*? or a fixed:| is payable only to the board or assessor actually 


annual or other salary,*® or may be allowed to re- 
tain certain fees.°* Whatever it be, compensation 


he is not entitled to additional com- 
pensation under a later act directing 
the board of each county to allow an 
assessor five cents “for each poll as- 
sessed” by him in certain years, 
where he has ‘not received any al- 
lowance heretofore,” where there is 
no plainly expressed purpose in the 
later act to give an assessor compen- 
sation in addition to what he has al- 
ready received for his services during 
such years. Hughston v. Carroll 
County, 10 So. 51, 86 Miss. 660. 

[dad] Constitutionality.—An act 
providing that assessors who had re- 
ceived no other allowance should be 
allowed five cents for each poll as- 
sessed in certain years, and that 
thereafter they should receive five 
cents for each poll in addition to the 
compensation then aliowed, was. not 
unconstitutional (Act of Febr. 14, 


1890). Hill v. Warren County, (Miss.) 
8 So. 257. 

62. See statutory provisions; and 
cases infra this note. 

[a] Compensation under such 
basis, by prover construction of a 
statute providing therefor, begins 


when assessors receive their precepts, 
and ends upon the return of the as- 
sessment, and an assessor cannot 
claim compensation for the perform- 
ance of any other service nor for any- 
thing done at other times by way of 
preparing himself for his duties, nor 
for the employment in the perform- 
ance thereof of any number of days 


in excess of that allowed therefor. | 


Marquette v. Berks County, 3 Pa. 
Super. 36. 
[b] If assessor visits dwellings 


for the purpose of making a registry 
of voters, he was necessarily em- 
ployed in the performance of his du- 
ties, and is entitled to the compensa- 
tion allowed by law. Young v. Hunt- 
ington County, 20 Pa.Co. 374. 

[c] In particular counties.—(1) 
Where the compensation of town as- 
sessors in a certain county was fixed 
by statute at three dollars per day, 
and by an amendment to an earlier 
statute such compensation was fixed 
at two dollars per day, although con- 
tinued under a statute by which an- 
other county was formed from certain 
parts of the first named county, and 
the remainder incorporated into an- 
other district, provisions of the stat- 
ute specially applicable to the first- 
named county were repealed by a sub- 
sequent statute by which compensa- 
tion of town assessors was fixed at 
two. dollars per day, and making one 
exception which did not include either 


of the counties named. People v. 
Jones’. 67. No. 1088, 1% aN. Yo Ad, 
Coy ACES, CLS91)% De 899) HCO 9 88s Lh, 


fixed the compensation of county as- 
sessors at three dollars per day for 
the time actually employed; Acts 
(1893) p 183 c 98 amended this section 
by allowing assessors in counties of 
more than one hundred thousand in- 
habitants a salary of eighteen hun- 
dred dollars; Acts (1895) p 207 ¢ 101, 
fixed compensation at three dollars 
per day for the time actually em- 
ployed, provided that in counties of 
more than fifteen thousand and less 
‘than thirty thousand, such assessor 
shall not charge or receive pay for 
more than one hundred and eighty 
days; Acts (1899) p 430 c 197, amend- 
ing Acts (1893) p 183 c 98, provided 
that no person should be eligible more 
than twice in twelve years, and pre- 
seribed certain duties as to omitted 
or sequestered property, and recited 
that county assessors should receive 
three dollars per day for the time 
actually employed; the one hundred 
and eighty day limitation in the 
act of 1895 was not repealed by the 
act of 1899. Board of Com’rs of Whit- 
ley County v. Garty, 68 N.E. 1012, 161 
Ind. 464. 


{d] Amount to which assessors 
entitled.—Where assessors were. en- 
titled by statute to a certain sum per 
day, and the district voted that its 
assessors should be allowed a certain 
gross sum for their services during 
the year, the assessors are entitled 
to the statutory compensation al- 
though it may exceed the sum voted 
by the district as their compensation, 
and if the sum thus voted exceeds the 
statutory compensation they are en- 
titled thereto, but they are not en- 
titled to such sum and also to the 
statutory compensation unless it ap- 
pears from the terms of the vote of 
the district that the sum voted was 
intended to be in addition to the 
statutofy compensation. Moody v. 
Newburyport, 3 Metec. (Mass.) 4381. 

fe] Board of supervisers author- 
ized to fix amount of time for which 
compensation of a city assessor would 
be allowed on per diem basis (Acts 
38th Gen. Assem. ec 103; Code [1897] 
§§ 592, 674; Code Suppl. [1913] §§ 592, 
674). Alderdice v. Wapello County, 
210 N.W. 242, 202 Iowa 759. 

[f] Date must be certain when per 
diem compensation is allowed. City 


of Norfolk y. Bell, 141 S.E. 844, 149 


Wa. T72: 

[¢] Qualification.—The term of 
office of per diem assessors will not 
run before qualification, and per diem 
compensation is for work done after 
that date. City of Norfolk v. Bell, 
141 S.E. 844, 149 Va. 772. 

[h] Im Pennsylvania, under the 
act. of June,..25,.1913 (PL. p 559), 
borough assessors are entitled to 
three dollars and fifty cents per day. 
BERue® v. Centre County, 25 Pa.Dist. 
Qualification generally see supra §§ 
719-721. 

68. See statutory provisions; 
cases infra this note. 

[a] Rule as applied to assessors 
discussed.—‘“‘In the earlier history of 
the state it seems to have been the 
policy of the law to compensate coun- 
ty and city officials mostly or entirely 
by the fees collected for the work per- 
formed by such officials. In conse- 
quence of abuses growing out of this 
fee system, a change in the mode of 
compensating public officers is indi- 
cated in the constitution adopted in 
1878-79. The compensation of pub- 
lic officials, city and county, at pres- 
ent, is mostly by way of a fixed sal- 
ary, in lieu of fees. It is enjoined 
upon the legislature by the constitu- 
tion to regulate the compensation of 
officers in proportion to their duties,” 
Didge v. San Francisco, 67 P. 973, 974, 
135 Cal, 512: 

[b] Salary voted by town.—Under 
a statute providing that the auditors 
shall not allow any claim for personal 
services except where compensation 
is fixed by law or by vote of the town, 
a tax lister can recover only such 
compensation as the town votes him. 
Barnes v. Bakersfield, 57 Vt. 375. 

[ec] Power to change salaries.— 
(1) Where the statute authorizes the 
county commissioners to “determine” 
the salaries of the township assessors 
within certain limits, they may 
change such a salary from time to 
time (Allen County v. Chapman, 53 
N.E. 187,22 Ind.App. 60), (2) unless 
prohibited by the constitution 
(Ritchie v. City of Philadelphia; 17 
Pa.Dist. 77). 

{d] Time during which office must 
be kept open.—Acts (1919) c¢ 59 § 136 
provision 5 (Burns St. Annot. [1926] 
§ 14176 provision 5), providing that 
each assessor in certain townships 
should receive a fixed sum annually, 
“he being required to keep his office 
open every working day of the year,” 
required the assessor to keep his of- 
fice open during each working day of 
the year, and to entitle him to the 


and 


doing the work,*® and will inelude everything per- 
taining to his duties as assessor for which no extra 


specified salary without proof of the 
necessity of keeping the office open. 
Board of Com’rs of Tippecanoe Coun- 
ty v. Davis, (Ind.) 165 N.E. 79. 

[e] “Expressio unius exclusio al- 
terius” was held inapplicable where 
one statute providing for the salary 
for county assessor was not restric- 
tive, and provided for additional fees. 
Ventura County v. Barry, 262 P. 1081, 
202 Cal. 550. 

{f] Change in class of county.— 
Where an assessor is compensated on 
a salary basis, such salary is changed 
by an act of the legislature changing 
the county from one class to another. 
Phillips v. Graham County, 149 P. 755, 
17 Ariz. 208. 

[g] Fact that there is no appro- 
priation for an assessor’s salary as 
fixed by statute does not render his 
claim therefor invalid. Board. of 
Com’rs of Tippecanoe County v. Davis, 
(Ind.) 165 N.B, 78, 80. 

64. See statutory provisions; 
cases infra this notte. 

[a] “The assessor is entitled to 
one dollar, and no more, for assess- 
ing all lands of non-residents and 
unknown owners in each township in 
which there may be either’ (Act 
March 3, 1875, and Revenue Act [1883] 
§ 60). Bell v. Arkansas County, 44 
Ark. 493, 495. 

[b] Taxation for school purposes. 
—St. (1917) p 1323, amending St. 
(1893) p 264 and § -4290, amending 
Pol. Code § 1857, did not deprive the 
assessor of the right to fees by the 
former statute. “As the latter en- 
actment is a subsequent expression 
of the lawmaking power on this same 
Subject, it must be given control over 
the provisions of the earlier section.’” 
Ventura County v. Barry, 262 P. 1081, 
1084, 202 Cal. 550. 

[ec] Fee for listing dogs.—An act 
providing for payment of a certain 
fee to the county assessor for’ each 
dog listed while assessing property 
did not impose new duties on such 
assessor, or the county tax commis- 
sioner, and could not be construed to 
apply to a tax commissioner in of- 
fice at the time of its passage where 
such construction would have ren- 
dered it a violation of a constitution- 
al provision prohibiting the increase 
in compensation of officers during 
their term. Dunlap y. Littell, 255 S. 
W..280, 200 Ky. 595. 

[d] As based on assessor’s rec- 
ords.—(1) Where the records in the 
assessor’s office show the _ exact 
amount earned by the office, a greater 
sum than reflected thereby cannot be 
allowed by a county board, under Rev. 
St. (1925) art 3937 (Steusoff vy. Liber- 
ty County, (Tex.Civ.App.) 34 S.W. 
(2d) 643), (2) and a judgment of the 
commissioners’ court approving the 
assessor’s accounts for Sums in excess 
of the actual earnings of the office 
was void and subject to collateral at- 
tack (Steusoff v. Liberty County, su- 
pra). A 

fe] Time for which fees will be 
allowed.—Where a county was under 
the maximum fee bill of June 18, 1919, 
the assessor was entitled to a per cent 
of all excess fees earned for the year 
1919.  Steusoff v. Liberty County, 
(Tex.Civ.App.) 34 S.W.(2d) 643. 

65. State v. Jumel, 30 La.Ann. 235. 

[a] Where it is duty of collector, 
and not receiver, to make assessments 
for both state and county purposes, 
an agreement by an inferior court 
that the services should be performed 
by the receiver is void, and he cannot 
recover thereon. Adams v. Dougher- 
ty County, 21 Ga. 206. 

{[b] Salary of assessor as not hbe- 
ing subject to garnishment see Fisch- 
er v. Dubroca, 111 So. 710, 163 La. 
292. 

[ec] 


and 


Where assessor was also clerk 
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allowance is specially made,®* such as official ex- 
penses,®7 and costs of hiring clerks, deputies, or 
An assessor cannot claim 
compensation for listing property which is legally 
exempt from taxation,®® and cannot claim to be 
paid twice for his services merely because his suc- 
cessor in office uses the assessment roll which he 
made,?° and he cannot claim additional compensa- 
tion for the performance of services which were 
his duty to perform,’71 or for work done prior to 
receipt of the precepts to assess,‘* or for work done 
after the assessment books were turned in,’* al- 
though he does not go out of office;** nor can he 
claim compensation for work done before his term 
actually begins,’® or after it ends;’® and the law 
does not favor extension of an assessor’s term in am- 


assistant assessors.°®® 


in recorder’s office, and properly per- 
formed his duties in both capacities, 
he was entitled to full compensation 
for his services as assessor, although 
this work was performed outside his 
working hours as clerk. Anson v. 
Montgomery County, 71 Pa.Super. 225. 

66. State v. Ryland, 14 Nev. 46; 
Dilley v. Luzerne County, 8 Pa.Co. 
162; City of Norfolk v. Bell, 141 S.E. 
844, 149 Va. 772. 

[a] Compensation of assessor for 
making copies of assessment rolls for 
cities see Alameda County v. Dalton, 
98 P. 85, 9 Cal.App. 26. 

[b] Compensation for each line of 
tax roll actually extended by assessor 
see Pearsall v. Brower, 105 N.Y.S. 207, 
120 App.Div. 584. 

[c] Compeusation for making mil- 
itary rolls.—(1) In construing Comp. 
L. §§ 3136, 3641, 3642, providing that 
county assessors shall prepare rolls 


of taxable inhabitants, subject to mil-’ 


itary duty, in their counties, and for 
the compensation of assessors for 
making such rolls, the bills of such 
assessors must be passed upon by the 
state board of military auditors and 
paid out of the military fund of the 
state. State v. “Ryland, 14 Nev. 46. 
(2) Compensation named in a statute 
providing for a certain amount for 
each person enrolled was not affected 
by a statute which increased compen- 
sation of assessors for the perform- 
ance of general duties. Dilley v. 
Luzerne County, 8 Pa.Co. 162. (3) 
But see infra note 71 [b]. 

67. Cone v. Garner, 3 S.W.(2d) 1, 
175 Ark. 860; City of Norfolk v. Bell, 
141 S.E. 844, 149 Va..772. 

{a] “Compensation, which is used 
in the sense of reimbursement A 
may also include expenses.” Cone v. 
‘Garner, 3 S.W.(2d) 1, 3, 175 Ark. 860. 

{[b] Automobile hire was included 
in payment of additional compensa- 
tion to assessors by the city. City 
of Norfolk v. Bell, 141 S.E. 844, 149 
Va. 772. 

[c] Mileage.—Assessors are not 
entitled to mileage in addition to their 
per diem compensation. Taylor vy. 
Umatilla County, 6 Or. 401; Young v. 
Huntingdon County, 20 Pa.Co. 374. 
But see infra this note [e]. 

{d] Expense allowance (1) for a 
tax assessor cannot be used for any 
purpose other than to defray the ac- 
tual and necessary expenses incurred 
in and for the performance of his offi- 
cial duties. Fisher y. Dubroca, 5 La. 
App. 568 [annulled 111 So. 710, 712, 
163 La. 292]. (2) “No part of the ex- 
pense allowance belongs to the asses- 
sor personally.” Fisher v. Dubroca, 
111 So. 710, 712, 163 La. 292 [annulled 
5 La.App. 568]. 

[e] Livery hire and stamps used 
by an assessor in the discharge of his 
duty are personal expenses, and do 
not come under the head of office ex- 
penses or stationery, and an assessor 
is not entitled to an allowance there- 
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for. Columbia County v. Rowe, 163 
S.W. 519, 111 Ark. 141. 

68. State v. Montoya, 146 P. 956, 
20 N.M, 104. 

Compensation of deputies generally 
see infra § 744. 

69. Powers v. Osbon, 82 S.W. 419, 
118 Ky. 810, 26 Ky.L. 744; Berry v. 
Missoula County, 9 P. 899, 6 Mont. 
121; Union Coal Co. v. Northumber- 
land County Comrs., 13 Pa.Dist. 160. 

Property exempt from taxation see 
supra § 382. 


an State v. Graham, 23 La.Ann. 
780. 
71. Daily v. Board of Commission- 


ers of Daviess County, 74 N.E. 977, 
165 Ind. 99; McClung vy. St. Paul, 14 
Minn. 420; Williams y. Chariton Coun-' 
ty, 85 Mo. 645. 

[a] Listing of dogs.—Dogs are as- 
sessed in the list of personal prop- 
erty, and an assessor is allowed no 
increase in his compensation for as- 
sessing them. Williams vy. Chariton 
County, 85 Mo. 645. 

{[b] Making militia rolls.—Where 
the making of a roll of persons liable 
to militia duty is part of the duty of 
an assessor of taxes, he cannot claim 
extra compensation for it. McClung 
v. St. Paul, 14 Minn. 420. But see su- 
pra note 66 [c]. 

[ec] Sitting on board of review.— 
Where it was provided that a board of 
review should be composed of the 
county assessor, county auditor, coun- 
ty treasurer, and two freeholders, who 
should draw a certain sum from the 
county treasury ‘for each and every 
day while” acting as members of such 
board, the county assessor was not 
authorized, while sitting as a member 
thereof, to draw an additional per 
diem for services he performed as 
county assessor (Act [1903] p 65 ¢ 
29). Daily v. Board of Commission- 
ers of Daviess County, 74 N.E. 977, 
165 Ind. 99. 

72. Voltz v. Erie County, 81 Pa. 
Super. 467. 

73. Voltz v. Erie County, supra; 
City of Norfolk v. Bell, 141 S.E. 844, 
149 Va. 772. 


74 City of Norfolk vy. Bell, supra. 
75. Bradley v. Esmeralda County, 
104 P. 1058, 32 Nev. 159, Ann.Cas, 


ise 680 [aff 104 P. 1060, 32 Nev. 

[a] Time and effect of act fixing 
compensation.—Under Act March i5, 
1905 (St. [1905] p 210 ¢ 109), provid- 
ing that the sheriff shall receive as 
ex officio assessor one thousand two 
hundred dollars per annum, which act 
did not go into effect until two and 
one half months after the sheriff’s 
term had commenced, the sheriff was 
not entitled to full compensation, but 
only the proportionate part thereof, 
where he had duties to perform under 
the act during the entire year. Brad- 
ley v. Esmeralda County, 104 P. 1058, 
32 Nev. 159, Ann.Cas.1912C 680 [aff 
104 P. 1060, 32 Nev. 168]. See also 
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biguous cases for the purpose of allowing compensa- 
Although assessors cannot be paid a dif- 
ferent compensation than that fixed by statute,’® 
when compensation is not fixed. by statute, addi- 
tional compensation may be provided when that 
determined proves inadequate.’® 
is sometimes made for compensation for the discov- 
ery and listing of omitted or concealed property.*° 
Where the compensation of an assessing officer is 
fixed by statute on the basis of the assessment made - 
by him and as\equalized by a county board of su- 
pervisors, he will not be allowed compensation based 
on any raise thereafter made by a board with power 
to increase his assessment,®! and, on the other hand, 
it appears that his compensation may not be re- 
duced by any reduction thereafter made by such 


Special provision 


supra text and note 73. 


76. Voltz v. Erie County, 81 Pa. 
Super. 467. 
77. City of Norfolk y. Bell, 141 S. 


E. 844, 149 Va. 772. 

78. See cases infra this note. 

[a] Commissioners’ court was 
without authority to allow a tax as- 
sessor compensation in excess of that 
fixed by statute. Steusoff v. Liberty 
epentys (Tex.Civ.App.) 34 S.W.(2d) 


[b] Assessor is exempt from max- 
imum salary provision of an act per- 
mitting officers in counties of more 
than a certain population to retain 
a percentage of fees, but which makes 
no provision in regard to the amount 
that may be retained in counties of 
less population than the number nam- 
ed. Stephens County v. Hefner, 16 S. 
W.(2d) 804, 118 Tex. 397. 

79. City of Norfolk vy. Bell, 141 S. 
E. 844, 847, 149 Va. 772. 

“We are not here dealing with an 
Officer who undertakes to discharge 
the duties of an office where the sala- 
ry is fixed. It was left with the city 
council to pay additional compensa- 
tion when and as it saw fit. This 
might very well have been put off till 
the work had been completed and val- 
ue known, and there was no good rea- 
son why a sum fixed might not be 
afterwards increased if it prove to be 
inadequate. All this was left to the 
council in language as comprehensive 
as it could be framed” (Acts [1920] 
¢ 80). City of Norfolk v. Bell, supra. 

80. See statutory provisions; and 
cases infra this note and note 81. 

[a]. Persons omitted for having 
moved into district after date of last 
assessment.—Hoak v. Lancaster Coun- 
ty, 29 Pa.Super. 585. 

[b] Who entitled to penalty pro- 
vitled as compensation.— Under a stat- 
ute providing that the sheriff or au- 
ditor’s agent shall cause omitted 
property to be listed, and that the of- 
ficer causing such property to be as- 
sessed shall file a statement thereof 
in the county clerk’s office, and that 
the officer filing such statement shall 
be entitled to the penalty, where a 
sheriff filed a statement of omitted 
property, and afterward the auditor’s 
agent examined the statement and 
with knowledge of its contents filed 
another, the sheriff was entitled to 
the penalty as against the auditor’s 
agent. Harrison v. Wilkerson, 80 S. 
W. 1190, 26 Ky.L. 260. 

_[c] Where percentage of penalty 
is allowed for causing omitted prop- 
erty to be listed, the right to recover 
it rests on a showing that the penalty 
was collected. Pierson v. Minnehaha 
County, 134 N.W. 212, 28 S.D. 534, 38 
L.R.A.N.S. 261. 

~ Compensation of individuals em- 
ployed to search out omitted proper- 
ty see supra § 745. 

81. Shanks v. Johnson, 294 S.W. 
1054, 1056, 220 Ky. 160. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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board.®? 

Compensation for back assessment. Where au- 
thority was given a state officer to cause property 
to be back assessed where it had escaped taxation 
for not being assessed, after a properly authorized 
county officer caused such property to be placed 
on the assessment rolls for a certaim year, the state 
officer could not claim compensation for assessments 
thereon for the succeeding year when the, property 
had been placed on the assessment roll by the coun- 
ty officer who had power to back assess property 
without reference to the state officer.*® 

Compensation for reassessment. Where the as- 
sessment of a township was grossly incorrect, and 
the county board of supervisors ordered a reas- 
sessment to be made of the township, the township, 
and not the county, was liable for the demand of 
the assessor for payment for services rendered in 
making such reassessment.’ 

Deductions. Amounts paid a deputy in excess of 
that fixed by statute should be taxed against the 
tax assessor and deducted from his compensation.*® 

Estoppel. When an assessor presents a claim 
for an alleged balance for a particular year, and 
such claim is disallowed, he is not estopped to main- 
tain an action on sueh claim for the reason that 
he has received payment on other claims presented 
and allowed as a portion of such compensation.®® 


82. Shanks v. Johnson, supra. 
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to districts.—Under a statute author- 
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[§ 744] b. Persons Employed To Assist Asses- 
sor®’—(1) Deputies, Clerks, and Assistants. Com- 
pensation of a tax assessor’s assistants is usually 
provided by statute,*® and may be included in the 
compensation paid assessors;*® or they may be 
compensated out of fees paid into the assessor’s 
office,°° out of the county treasury,®' or from 
the levy of a county tax for the special purpose of 
compensating county officers;?? but such a levy 
is void to the extent that it exceeds the amount the 
county is bound to pay.®°? An assistant assessor 
cannot claim compensation for work done after abo- 
lition of the office by the legislature,®* and is not 
entitled to a commission on taxes collected®® in the 
absence of an agreement with the principal asses- 
sor;°® however, it seems unnecessary that the ap- 
pointment of a deputy assessor must be ratified by 
a formal order to entitle him to his statutory com- 
pensation ;°* and where a state board, required to 
ascertain the valuation of property belonging to 
corporations,®® employs an agent to make such val- 
uations, and such agent employs an assistant to 
perform his duties, with the knowledge and approval 
of the board, such assistant is an employee of the 
board, without regard to the authority of the agent 
employing him, and, as such, is entitled to compen- 
sation.®® The right of a deputy assessor to com- 
pensation,? or the amount an assistant assessor shall 


ries, and provided that they be paid 
out of 


“It may also be added parentheti- 
cally that his compensation is not to 
be reduced by any reduction which 
might thereafter be made by the state 
tax commission.” Shanks y. Johnson, 
supra. 

83. Johnston y. Board of Sup’rs of 
ee County, 76 So. 543, 115 Miss. 

84. Crawford County v. Huls, 12 
Tll.App. 406. 

{a] Reason for rule.—‘It is equi- 
table and just the burden and expense 
of the re-assessinent should fall on 
the delinquent locality rather than on 
the whole county.” Crawford Coun- 
ty v. Huls, 12 Ill.App. 406, 407. 

85. Steusoff v. Liberty County, 
(Tex.Civ.App.) 34 S.W.(2d) 643. 

Assessor as being liable for over- 
payments see infra § 754. 

86. Hines v. Board of Com’rs of 
Kay County, 206 P. 1040, 86 Okl. 103; 
Board of County Com’rs of Atoka 
County v. Cypert, 166 P. 195, 65 Okl. 
168. 

{a] Reason for rule.—‘“The peti- 
tion shows on its face that the claim 
sued upon had never been presented 
Mes and that the sums demanded 
had never been included in any claim 
presented.” Hines v. Board of Com’rs 
of Kay County, 206 P. 1040, 1041, 86 
Okl. 103. 

87. Employment of persons to 
search out omitted and concealed prop- 
erty generally see supra § 716. 

88. See statutory provisions; 
cases infra this section. 

89. Beaumont v. Ramsey County, 
19 N.W. 727, 728, 32 Minn. 108 (‘The 
intention appears to have been to re- 
duce and limit, and not to increase, 
the expense of making the assess- 
ment. It is true, it is not expressly 
provided . . . that his assistants 
shall be paid by the assessor, nor, on 
the other hand, does the act [Sp. 
Laws, 1878, c. 216] permit an addi- 
tional allowance for assistants. cae 
The term ‘salary,’ must be deemed to 
include the expenses of neceSsary 
clerk hire, in order to give effect to 
the manifest purpose of the legisla- 
ture to fix a definite limit to the 
amount paid for performing the du- 
ties of the office’). ) 

[a] Omission to divide county in- 
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and 


izing the division of a county into 
districts for which deputy assessors 
shall be appointed, where the assessor 
eannot perform his duties within the 
time required by law, and where no 
such division was made, and it was 
claimed that an allowance for services 
of the assessor’s deputy was unlaw- 
ful and void, it was held to be with- 
in the implied power vested in the 
county commissioners to do the gen- 
eral business of the county, to defray 
the extra expenses of the assessor, 
necessitated by the omission to make 
the division into districts. Roberts 
v. People, 13 P. 630, 9 Colo, 458. 

90. See statutory provisions; 
cases infra. this note. 

[a] Exercise of power by county 
judge.—Where a county judge was 
authorized to grant authority to coun- 
ty assessors to appoint deputy asses- 
sors, stating the number thereof, and 
the amount to be paid each, a proviso 
in his order that the office shall yield 
sufficient revenue to pay the sums 
named was mere surplusage, and did 
not yvitiate the order. The court fur- 
ther said: “If the proviso had not 
been made, and the fees and commis- 
sions allowed by law had been insuffi- 
cient to pay the deputies the full 
amount of their salaries, the result 
would have been the same.” McLen- 
nan County v. Frost, 75 S.W. 876, 877, 
32 OX. CIvvA DD. 0 L 7. 

{[b] Evidence held sufficient to en- 
title deputy assessor to statutory 
compensation, payable from _ fees 
earned by assessor’s office see Steu- 
soff v. Liberty County, (Tex.Civ.App.) 
34 S.W.(2d) 643. 

91. See statutory provisions; 
cases infra this note. 

[a] Although not expressly stated, 
deputy assessors were to be paid out 
of the county treasury (St. [18938] pp 
415, 416 § 173 subd 21). Tulare Coun- 
ty v. May, 50 P. 427, 118 Cal. 303. 

[b] Particular statute applied.— 
An act which provided for payment 
of deputy assessors out of the fees 
paid into the assessor’s office was 
repealed by a statute by which the 
board of supervisors was required to 
allow the assessor sufficient deputies 
to complete the assessment within a 
certain time, which fixed their sala- 


’ 


and 


and 


the county treasury. Lynch 
bee County, 36 P. 806, 102 Cal. 


92. People v. Illinois Cent. R. Co., 
113 N.E. 145, 273 Ill. 541. ‘ 

93. People v. Illinois Cent. R. Co., 
supra. 

[a]. Thus, where a county tax levy 
Coe Ee. an item of twenty-two 
thousand five hundred dollars for the 
payment of fees and salaries and 
clerk hire of the various county offi- 
cers, while nine thousand nine hun- 
dred twenty-six dollars was the 
amount of compensation the county 
was bound to pay, was void to the ex- 
tent that it exceeded the amount the 
county was required to pay. People 
v.« Illinois. Cent. R. Co.; 113 N.dy 145; 
273 Tih 541. 

94. Wood vy. Armstrong County, 12 
Pa.Co. 289. 

95. Collection of taxes generally 
see infra §§ 1290-1487. 

¢6. Burns y. Waldron, 76 S.E. 894. 
71 W.Va. 514. 

[a] Rule applied.—An assistant ~ 
assessor of taxes is not entitled tc 
the ten per cent commission on capi- 
tation taxes collected by him under 
Code (1906) ¢ 29 § 53, in the absence 
of an agreement with the principal 
assessor. Burns v. Waldron, 76 S.E. 
894, 71 W.Va, 514. 

97. Steusoff v. Liberty County, 
(Tex.Civ.App.) 34 S.W.(2d) 643. 

[a] Evidence held sufficient to 
show appointee to be Official deputy. 
—Steusotf v. Liberty County, (Tex. 
Civ.App.) 34 S.W.(2d) 643. 

98. See supra § 728. 

99. Warner v. State Auditors, 87 
NAW. 638, 128 Mich. 500. 

1. Newman vy. Lester, 105 P. 785, 
11 Cal.App. 577 (the right of the ad- 
ditional deputy assessor in counties 
of the fifteenth class provided for by 
the amendment to Pol. Code § 4244, 
by the act of 1909 [St. (1969) p 727 - 
ce 416] to compensation, must be de- 
termined on the theory that he is a 
deputy in the assessor’s office doing 
the work of the assessor, and not the 
incumbent of a newly created office, 
although, unlike other deputies, he 
holds office for twelve months, amd is 
required to keep an account of trans- 
fers in addition to assisting in assess- 
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receive,?_ may be determined on particular condi- 
tions. Persons appointed to determine land valua- 
tions when regarded as “deputy assessors,”* can- 
not receive a higher compensation than provided 
by statute;* and where the office of clerk and dep- 
uty are exclusive of one another,’ a deputy assessor 
cannot, by being designated a “clerk,” receive the 
higher compensation which may be allowed clerks.® 
Where a deputy assessor is required to take an of- 
ficial oath, he is a public officer? and cannot claim 
compensation from the public treasury in the absence 
of a statute providing therefor,® but must be paid 
by the officer who employs him.® A statute by which 
a county court was authorized to grant authority to 
an assessor to employ deputies or assistants at a 
salary fixed by him has been held void for the rea- 
son that it was an invasion of the powers of the 
legislature.?° 


Temporary deputy assessor. Where deputy as- 


-sessors shall not receive less than a sum specified 


. 


by statute, and a county board is authorized to fix 
the compensation for deputies employed less than a 
year at a rate not to exceed that fixed by statute, 
compensation of a temporary deputy assessor may 
be fixed at less than the statutory minimum for a 
recular deputy assessor.1? 

[§ 745] (2) Persons Employed To Search Out 
Concealed or Omitted Property.t? Although a con- 
tract for the services of a “tax ferret” may be void 
in the absence of an appropriation therefor,!? a 
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contract void for such reason at the time it was 
entered into may be subsequently validated by stat- 
ute so that an appropriation is unnecessary.'* How- 
ever, a county board has no inherent authority to 
contract with “tax ferrets” on the basis of their 
sharing penalties recovered,'® nor, in the absence 
of express statutory authorization, can such a board 
contract for their services on a percentage basis.*® 
It has been held, however, that, where a county 
board is permitted to employ persons to furnish in- 
formation concerning property which has escaped 
taxation,!7 it may also agree to pay a reasonable 
proportion of the taxes collected,!® although inter- 
mediate action by a state board may be required ;*® 
but under such rule, a “tax ferret” is entitled to 
compensation only for services rendered during the 
life of the contract,?® and only on such past-due 
taxes and penalties as are actually paid,?! regard- 


less of the reason why the taxes were not collected.?? 


Indispensable public necessity. While neither a 
deputy nor treasurer can properly be paid for in- 
formation as to where dropped taxes may be found 
where it is their duty to disclose such information,?® 
it might well be within the power of the board of 
commissioners, if an indispensable public necessity 
existed, to contract to pay a deputy for such infor- 
mation.?4 : 

Ultra vires. A contract by which a county agreed 
to pay an attorney for services in searching out 
property which had not been made the subject of 


ing property). 

2. Hooker v. McLennan, 127 N.E. 
626, 236 Mass. 117 (under Spec. St. 
{19181 c 93 § 4, relative to the ap- 
pointment of assistant assessors in 
the city of Boston, determination of 
the amount which such _ assessors 
shall receive is a condition of the 
city’s liability therefor). 

‘ 8. See supra § 730 text and note 

6. 


4 People v. Harding, 164 N.E. 827, 
333 Ill. 384. 

5. See supra § 730. 

6. People v. Harding, 164 N.E. 827, 
829, 333 Ill. 384. 

7. Deputy officers as public officers 
generally see Officers § 381. 

8. State v. Montoya, 146 P. 956, 
20 N.M. 104. 

[a] “Where a public officer claims 
compensation for official services, he 
must show either a statute authoriz- 


‘ing such compensation or a contract 


with some one who has authority to 
bind the county from which compen- 
sation is claimed; that, if he cannot 
show some one authorized to bind 
the county, then he must show: First, 
a statute authorizing him to receive 
such compensation for such services 
and fixing the amount thereof; and, 
second, a _ statute authorizing the 
county commissioners to pay for such 
services out of the county treasury.” 
State v. Montoya, 146 P. 956, 957, 20 
N.M. 104 [quot State v. Roach, 24 N. 
BE. 106, 123 Ind. 167, 171]. 

Assessor’s services as being gratui- 
tous in absence of statutory provi- 
fa therefor see supra § 743 note 57 

9. State v. Montoya, 146 P. 956, 20 
N.M. 104. 

Inclusion of assistants’ compensa- 
nor in that paid assessor see supra § 

10. Cone vy. Garner, 3 S.W.(2d) 1, 
175 Ark. 860. 

11. Modesitt v. Flathead County, 
187. P. 911; 57% Mont? 216. 

12.. Employment of persons to 
search out omitted or concealed prop- 
erty generally see supra § 716. 

13. Clark v. State, 117 N.E. 965, 


187 Ind. 276. 

[a] Necessity of appropriation.— 
“The board had power to contract to 
pay for discovering and furnishing 
the county treasurer information lead- 
ing to the collection of delinquent or 
dropped taxes, provided .. .,. an 
appropriation by the county council 
existed for the payment of the com- 
pensation agreed upon by the board 
for such information.” Clark. ov. 
State, 117 N.E. 965, 967, 187 Ind. 276. 

[b] Allowance of tax ferret’s 
claim for commissions under a coun- 
ty contract to search for omitted 
property, made in advance of an ap- 
propriation, did not authorize the 
county auditor to issue a warrant for 
such compensation in violation of a 
statute expressly forbidding the issu- 
ance of a warrant against the treas- 
urer of a county where no appropria- 
tion had been made. State v. Gold- 
thait, 87 N.H. 133, 172 Ind. 210, 19 Ann. 
Cas. 737. ; 

14. Clark vy. State, 117 N.E. 965, 
187 Ind. 276. 

15. Pierson y. Minnehaha County, 
1384 N.W. 212, 215, 28 S.D. 534, 38 L. 
R.A.N.S. 261. 

16. Murphy v. Swanson, 198 N.w. 
116, 50 N.D. 788, 32 A.L.R. 82. 

[a] Reason for rule.—‘“The coun- 
ty board surely has no power to bar- 
gain away in advance any portion of 
such taxes; and, if as a result of the 
contract here in question any. taxes 
be paid, the county is responsible to 
the state and to the various taxing 
subdivisions under the county for the 
whole of their respective portions of 
such taxes so collected.” Murphy v. 
Swanson, 198 N.W. 116, 50 N.D. 788, 
32 ALAR, 82: 

[b] Public policy.—A contract for 
the searching out of property escap- 
ing taxation, and the imposition and 
collection of taxes thereon on a per- 
centage basis, is contrary to a sound 
public policy, and, unless expressly 
authorized by legislative enactment, 
will not be upheld. Murphy v. Swan- 
son, 198 N.W. 116, 50 N.D. 788, 32 A, 
L.R. 82. 

17. See supra § 716. 


18. Simpson vy. Silver Bow County, 
285 P. 195, 87 Mont. 83. 

[a] Contract held valid.—An 
agreement by county supervisors to 
pay one half the amount recovered, in 
consideration of the person employed 
making a diligent search for omitted 
or concealed property and reporting 
it for taxation, and for money due the 
county from the state or other sourc- 
es, he to bear all the expenses, was 
not void as being unreasonable. Reed 
v. Cunningham, 96 N.W. 1119, 121 
Iowa 555. 

19. Simpson v. Silver Bow County, 
285 P. 195, 87 Mont. 83. 

[a] Reason for rule.—‘So long as 
the county board was in duty bound 
to act in the matter, and the final 
result was a county assessment, it 
was immaterial that, as an intermedi- 
ate step, action by the state board was 
required.” Simpson vy. Silver Bow 
County, 285 P. 195, 201, 87 Mont. 83. 

20. Edmondson vy. Deckebach, 102 
N.E. 408, 88 OhioSt. 48. 

[a] Thus a tax ferret could not 
claim compensation for services sub- 
sequently rendered by which he in- 
duced a subsequent auditor to use the 
facts discovered by him and to place 
property on the tax duplicate for a 
period of years long after termination 
of the contract. HEdumondson v. Deck- 
ebach, 102 N.E. 408, 88 OhioSt. 48, 


21. Edmondson y. Deckebach, su- 
pra. 
[a] Tax ferret’s contract constru- 


ed and held by its express terms to 
comprehend only the taxes then law- 
fully due and unpaid upon omitted 
real estate, and that such taxes not 
only measured the amount of his com- 
pensation, but provided the only fund 
out of which he could be paid. Ha- 
mondson y. Deckebach, 102 N.E. 708 
88 OhioSt. 48. . 

22. Edmondson y. Deckebach, su- 
pra. 

23. Clark v. State, 117 N.E. 9 
Ind. 276. ; Wak 

Contracts by assessors with others 
to perform their duties as being void 
see supra § 728. 


24. Clark v. State, 117 N.E. 
Ind. 276. Frere 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 745-746] 
taxation was held ultra vires and void.25 


[§ 746] 11. Presumptions Affecting Acts of As- 
Courts are reluctant to disturb values 


sessors.7° 
fixed by taxing authorities,?7 and 


25. Smith, 130 Ill.App. 
407 my 


26. Presumptions affecting validi- 
ty of assessment generally see infra 


People v. 


§ 762. 
27. _ Harjim v. Owens, 52 F.(2da) 
530: In re Sioux City Bridge Co., 184 


N.W. 733, 192 Iowa 1224; Jackson v. 
State Tax Commission, 224 P. 482, 29 
N.M. 561; Abreu vy. State Tax Com- 
mission, 224 P. 479, 29 N.M. 554; Stim- 
son Timber Co. v. Mason County, 192 
P. 994, 112 Wash. 603. 

[a] “It is not the function of the 
courts to assess property.”—Lake 
Charles Ry., Light & Water Works 
Co. v. Reid, 93 So. 748, 152.La. 476. 

[b] “The tax assessor, in valua- 
tion of property, has a wide discre- 
tion.—In the absence of proof of 
fraud, illegal acts, or abuse of discre- 
tion, courts will not control his valua- 
tions or omissions or property for 
tax assessment. There must be such 
illegal, intentional, arbitrary, sys- 
tematic discrimination, and. willful 
conduct as amounts to fraud in the 
making up the tax assessment roll be- 
fore the court will exercise its power 
of interference.” Harjim v. Owens, 
52 F.(2d) 530, 531. 

[c] Market value of property.—A 
taxing official’s judgment as to the 
fair market value of property will 
not be disturbed by the courts, in the 
absence of gross overvaluation con- 
stituting fraud. Crosby v. Kitsap 
County, 281 P. 494, 154 Wash. 212. 

23. Caldwell County v. First Nat. 
Bank, 152 S.W. 757, 151 Ky. 720. 

29. U.S.—Sunday Lake Iron Co. v. 
Wakefield Tp., 38 S.Ct. 495, 247 U.S. 
350, 62 L.Ed. 1154 [aff 153 N.W. 14, 
186 Mich. 626]; Harjim, Ine, v. 
Owens, 52 F.(2d) 530; Chicago & N. 
W. Ry. Co. v. Eveland, 13 F.(2d) 442 
[eert gr 47 S.Ct. 112, 273 U.S. 680,71 
L.Ed. 837, cert dism 47 S.Ct. 332, 273 
WS. 740, 775, 71 Lemds 8867: 

Ark.—State v. Meek, 192 S.W. 202, 
127 Ark. 349, L.R.A.1918F 642. 

Cal.—Western Union Telegraph Co. 
v. Los Angeles County, 116 P. 564, 160 
E. McCalla Co. vy. Sleep- 
er, (App.) 288 P. 146; Davis v. Day, 
277 P. 741, 98 Cal.App. 557; H. D. Ha- 
ley & Co. of California v. McVay, 233 
P. 409, 70 Cal.App. 438; Rickard v. 
Council of City of Santa Barbara, 192 
P. 726, 49 Cal.App. 58. 

Colo.—Phillips v. Board of Com’rs 
of Douglas County, 262 P. 523, 83 Colo. 
82; Standard Chemical Co. v. Curtis, 
233 P. 1112, 77 Co'’o. 10; Richards v. 
Kerr, 127 P..232, 53 Colo. 376. 

Conn.—Daly v. Fisk, 134 A 169, 
104 Conn. 579. 

Fla,—City of Tampa v. Palmer, 105 
So. 115, 89 Fla. 514; Camp Phosphate 
Co. v. Allen, 81 So. 503, 77 Fla. 341. 

Ill.— People vy. Wabash Ry. Co., 176 
N.E. 767, 344 Tll. 606; People v. Chi- 
cago, M. & St. P. Ry. Co., 145 N.E. 
725, 314 Ill. 378; People v. Millard, 139 
N.E. 113, 307 Tll. 556; People v. Hines, 
127 N.E. 693, 293 Ill. 419; People v. 
St. Louis Bridge Co., 125 N.H. 752, 291 
Ill. 95; People v. Kohler, 124 N.B. 544, 
289 Ill. 455; People v. Chicago & A. 
Ry. Co., 124 N.E. 658, 289 Ill. 282; 
People v. Chicago & E. I. R. Co., 118 
NvEY 2; 281 Ill. 177; People v.’N. J. 
Sandberg: Co., 115 N.E. 741, 277 Ill. 
567; People v. Hassler, 104 N.E. 177, 
262 Ill. 133; People v. Cincinnati, L. 
& &. Ry. Co., 100 N.E, 208, 256 Ill. 
280. 

Ind.—Prudential Casualty Co. vy. 
State, 143 N.E. 631, 194 Ind. 542. 

lowa.—In re Sioux City Bridge Co., 
184 N.W. 733, 192 Iowa 1224; Mor- 
ril v. Bentley, 130 N.W. 734, 150 lowa 
677 [mod on reh 126 N.W. 155). 

La.—Bowman-Hicks Lumber Co. v. 
Reid, 126 So. 232, 169 La. 905; Avery 
vy. Mayo, 109 So. 393, 161 La. 699, 
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Lake Charles Ry., Light & Water 
Works Co. v. Reid, 93 So. 7438, 152 La. 
476; Bowman-Hicks Lumber Co. v. 
Louisiana Tax Commission, 91 So. 746, 
151 La. 810; Bowman-Hicks Lumber 
Co. v. Cole, 91 So. 744, 151 La. 303; 
Louisiana Long Leaf Lumber Co. v. 
Vines, 90 So. 660, 150 La. 311; South- 
land Lumber Co. v. McAlpin, 53 So. 
45, 126 La. 906; Adams v. Pickel, 135 
So. 731, 17 La.App. 278. 

Me.—Cumberland County Power & 
Light Co. v. Inhabitants of Town of 
Hiram, 131 A. 594, 125 Me. 138. 

Mich.—Loud v. O’Brien, 132 N.W. 
495, 167 Mich. 206. 

Miss.—Robertson v. U. S. Nursery 
Co; 83> Son 807; 221), Miss: 145) - 

Mo.—State ex rel. and to Use of 
Jamison v. St. Louis-San Francisco 
Ry. Co., 300 S.W. 274, 318 Mo. 285. 

Nev.—Pittsburg Silver Peak Gold 
Mining Co, y. Tax Commission of Ne- 
vada, 235 P. 643, 49 Nev. 46; State 
v. Wel's Fargo & Co., 150 P. 836, 38 
Nev. 505 faff 39 S.Ct. 62, 248 U.S. 
165, 63 L.Ed. 190]. 

N.Y.—People ex rel. Gleason v. 
Purdy, 119 N.E. 249, 223 N.Y. 88; Peo- 
ple ex rel. Lehigh Valley Ry. Co. v. 
Burke, 223 N.Y.S. 168, 221 App.Div. 
248 [rev on other grounds 160 N.EH, 
19, 247 N.Y. 227]; People ex rel. Dex- 
ter Sulphite Pulp & Paper Co. v. 
Hughes, 215 N.Y.S. 710, 216 App.Div. 
626; People ex re]. Haile v. Brundage, 
187 N.Y.S. 460, 195 App.Div. 745; Peo- 
ple ex rel. Szerlip v. Goldfogle, 192 
N.Y.S. 210, 118 Misc. 8. 

Okl.—Hicks y. Saunders, 269 P. 297, 
132 Okl. 242. 

Or.— Citizens’ Nat. Bank of Baker 
City v. Baker County Board of Equali- 
zation, 222 P. 341, 109 Or. 669. 

R.I.—Greenough y. Board of Can- 
vassers and Registration of Paw- 
tucket, 82 A. 406, 33 R.I. 559. 

S.C.—Gadsden v. West Shore Inv. 
Co., 82.S.F.51052,° 99. S:C. 172: 

S.D.—Holbrook v. Gallagher, 227 N. 
W. 461; Morse vy. Stanley County, 128 
N.W. 1538, 26 S.D.- 313. 

Tenn.—State v. Collier, 23 S.W.(2d) 
897, 160 Tenn. 403. 

Tex.—Zachary v. City of Uvalde, 
(Commn.App.) 42 S.W.(2d) 417 [aff 
(Civ.App.) 24 S.W.(2d) 517]; Under- 
wood v. Pigman, (Commn.App.) 32 S. 
W.(2d) 1102 [rev (Civ.App.) 21 S.W. 
(2a) 703, and mod (Commn.App.) 36 
S.W.(2d) 1114]; Gerlach Mercantile 
Co. v. State, (Civ.App.) 10 S.W.(2d) 
1035; Allen v. Emery Independent 
School Dist., (Civ.App.) 283 S.W. 674. 

Wash.—Crosby v. Kitsap County, 
281 P. 494, 154 Wash. 212: Norpia 
Realty Corporation v. Thurston Coun- 
ty, 231 P. 138,-1381 Wash. 675; Stim- 
son Timber Co. v. Mason County, 192 
P. 994, 112 Wash. 603; State v. Su- 
perior Court:of Whatcom County, 169 
P. 22, 99 Wash. 169; Oregon-Washing- 
ton R. & Nav. Co. v. Thurston County, 
167 P. 930, 98 Wash. 158 [error dism 
88 S.Ct. 335, 246 U.S. 678, 62 L.Ed. 
934]; Weyerhaeuser Timber Co. v. 
Pierce County, 167 P. 35, 97 Wash. 
534; Northwestern Improvement Co. 
v. Pierce County, 167 P. 33, 97 Wash. 
528 [aff 171 P. 60, 100 Wash. 697]; 
Heuston v. King County, 155 P. 773, 
90 Wash. 200 [aff 159 P. 696, 92 Wash. 
701]; Vancouver Waterworks Co. v. 
Clarke County, 104 P. 180, 55 Wash. 
112; Northern Pac. Ry. Co. v. Pierce 
County, 104 P. 178, 55 Wash. 108. 

Wis.—Peninsular Power Co. v. Wis- 
econsin Tax Commission, 218 N.W. 371, 
195 Wis. 231. 

[a] Assessor’s valuation of prop- 
erty is prima. facie correct.—Union 
Sulphur Co. v. Reid, 271 F. 978; State 
v. Bethards, 9 S.W.(2d) 608, 604, 320 
Mo. 1164; People ex rel. Gleason v. 
Purdy, 119 N.B. 249, 223 N.Y. 88; Peo- 
ple v. Coe Mfg. Co., 244 N.Y.S. 41, 137 
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reasonably done, acts of public officials in raising 
revenue should be sustained.?8 
presumption that an assessor,?® or board of asses- 


Thus, there is a 


Mise. 878; Northwestern Improve- 
ment Co. v. Pierce County, 167 P. 33, 
97 Wash. 528 [aff 171 P. 60, 100 Wash. 
697]; Worthington Pump & Machin- 
ery Corporation vy. City of Cudahy, 
(Wis.) 237 N.W. 140; Peninsular Pow- 
er Co. v.. Wisconsin Tax Commission, 
218 N.W. 371, 195 Wis. 231; State v. 
Jodon, 197 N.W. 189, 182 Wis. 645. 

{b] Presumption in favor of regu- 
larity of acts of taxing authorities. 
—Coleman v. Los Angeles County, 
182 P. 440, 180 Cal. 714; Campbell v. 
Shafer, 121 P. 737, 162 Cal. 206; West- 
ern Union Telegraph Co. v. Los An- 
geles County, 116 P. 564, 566, 160 Cal. 
124; Union Pac. R. Co. v. Hanna, 214 
P. 550, 73 Colo. 162; People v. Im-: 
manuel Herald Pub. House, 154 N.E. 
439, 323 Ill. 574, 577; Loud v. O’Brien, 
132 N.W. 495, 167 Mich. 206; Brink- 
erhoff-Farris Trust & Savings Co. v. 
Hill, 19 S.W.(2d) 746, 323 Mo. 180 
[den cert 50 S.Ct. 86, 280 U.S..604, 74 
L.Ed. 648, order revoked 50 S.Ct. 152, 
280 U.S. 550, 74 L.Ed. 608, rev 50 S.Ct. 
451, 281 U.S. 673, 74. L.Ed: 1107); 
Gadsden vy. West Shore Inv. Co., 82 S. 
BH. 1052, 99 S.C. 172; McCormick & Co. 
v. Bassett, 164 P. 852, 49 Utah 444; 
Kelly v. Wisconsin Tax Commn., 234 
N.W. 701, 203 Wis. 639; Board of 
Com’rs of Albany County v. Feather- 
stone, 174 P. 192, 26 Wyo. 1. 

[c] Presumptions have been rec- 
ognized: (1) That assessor was guid- 
ed by adjustments made by board of 
supervisors sitting as board of equal- 
ization, rather than by data upon 
which such adjustments were based. 
H. D. Haley & Co. of California v. 
McVay, 233 P. 409, 70 Cal.App. 438. 
(2) That taxing officers did not vio- 
late their sworn duty. Union Sul- 
phur Co. v. Reid, 271 F. 978. (8) That 
assessors, being sworn public officials, 


acted regularly and lawfully, and 
that they knew the law. Daly v. 
Fisk, 134 A. 169, 104 Conn. 579. (4) 


That law requiring delivery of dupli- 
cate assessment rolls to corporate — 
taxpayer was complied with, in the 
absence of evidence to the contrary. 
Farmers’ Ins. Co. v. Linn County, 208 
N.W. 929, 202 Iowa 444. (5) That as- 
sessment in name of a person was 
made prior to date when title stood 
of record in his name. Avery v. Per- 
ry, 109 So. 398, 161 La..699. (6) That 
modes adopted for determination of 
values are correct. Bowman-Hicks 
Lumber Co. v. Cole, 91 So. 744, 151 La. 
303; Industrial Lumber Co. v. Oden, 
85 So. 901, 147 La. 751. (7) That as- 
sessor followed statute directing him 
to assess property at its true cash 
value. Citizens’ Nat. Bank of Baker 
City v. County Board of Equalization, 
222 P. 341, 109 Or. 699. (8) That both 
assessor and owner of property dis- 
charged their duties under law and 
that it was listed by owner. Gerlach 
Mercantile Co. v. State, (Tex.Civ. 
App.) 10 S.W.(2d) 1035. 

{d]. Where is no presumption that 
assessors will knowingly violate their 
duties.—State v. Meek, 192 S.W. 202, 
127 Ark. 349, L.R.A.1918F 642. 

[e] Decision of assessor upon ob- 
jections is presumed correct until the 
contrary is manifested by the evi- 
dence. Singer Mfg. Co. of New Jer- 
sey, v. City and County of Denver, 103 
P. 294, 46 Colo. 50. 

[f] Separate assessment of sur- 
face and minerals.—The statute re- 
quires a separate assessment of sur- 
face and minerals when there’ has 
been a severance, and when there has 
been a severance the presumption is 
that the law was complied with and 
a separate assessment made. Miller 
v. Bastbrook, 273 F. 143. / 

{g] Where assessor found carload 
of whisky consigned to a wholesale 
liquor dealer, his determination that 
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sors,®° in the absence of a showing to the contrary, 
acted fairly, such presumption will inure to assess- 
ments made by officers designated to assess where 
the assessor has omitted to do so,?? and is not af- 


the whisky belonged and was assess- 
able to the dealer was persumptively 
correct. State v. Bousley, 179 N.W. 
783, 172 Wis. 613. 

[h] Change in ownership of prop- 
erty.—Where the assessor was charg- 
ed with the duty, upon the failure of 
the owner of property to return such 
property for assessment, to make and 
file a list for such person, and an as- 
sessor makes and files a list for a 
person not the owner of the property 
at that time, it will presumed that 
the change in ownership was not 
known to the assessor at such time. 
Richards v. Kerr, 127 P. 232, 53 Colo. 
376. 

[i] Property taxed in two counties 
is presumed to be situated in both, 
since taxes are presumed valid and 
to be supported by the necessary facts 
to make them so, in view of Const. 
art 13 § 10, and Comp. L. (1919) e¢ 
114, collectively requiring taxation of 
property at its situs. Utah Metal & 
Tunnel Co. v. Groesbeck, 219 P. 248, 
62 Utah 251. 

{[j] Substitution of assessment by 
parish assessor for one handed in by 
the owner, and which was subsequent- 
ly recognized and adopted by the po- 
lice jury as a board of reviewers, the 
court, in the absence of evidence to 
the contrary, must assume that the 
assessor, aS a Sworn officer, did his 
duty in the premises, and did not 
make the change in the assessment 
without good reason for so_ doing. 
Southland Lumber Co. v. McAlpin, 53 
So. 45, 126 La. 906. 

[k] Back assessment by state rev- 
enue agent.—The general legal pre- 
sumption that public officers have 
regularly and accurately performed 
their duties will be indulged in the 
case of the back assessment of the 
eapital stock of a corporation by the 
state revenue agent. Robertson We 
U. S. Nursery Co., 83 So. 307, 121 Miss. 
14. 

{1] County officials’ assessment of 
omitted property is presumed valid. 
Prudential Casualty Co. v. State, 143 
N.E. 631, 194 Ind. 542; Morril v. Bent- 
ley, 130 N.W. 734, 150 Iowa 677 [mod 
126 N.W. 155]. : 

30. U.S.—Oregon Short Line R. 
Co. v. Ross, 52 F.(2d) 695; City Ry. 
Co. v. Beard, 293 F. 448; Wells Fargo 
& Co. v. Johnson, 205 F. 60 [rev 214 F. 
180, 130 C.C.A. 528, L.R.A.1916C 522]. 

Cal.—Utah Const. Co. v. Richard- 
son, 203 P. 401, 187 Cal. 649; Western 
Union Telegraph Co. v. Los Angeles 
County, 116 P. 564, 160 Cal. 124. 

Ill.—People v. Goldberg, 163 N.E. 
781, 332 Ill. 346; People v. St. Louis 
Merchants’ Bridge Co., 125 N.E. 752, 
291 Tl... 95. 

La.—Peavy-Wilson Lumber Co. v. 
Jackson, 109 So. 351, 161 la. 669; 
Mackay Telegraph Co. v. Board of 
State Affairs, 89 So. 249, 149 La. 397. 

Md.—Susquehanna Power Co. v. 
State Tax Commission, 151 A. 39, 159 
Mad. 359 [appeal dism 51 S.Ct. 436]. 

Mo.—St. Louis Electric Bridge Co. 
v. Koeln, 287 S.W. 427, 315 Mo. 424. 

Neb.—In re Chicago & N. W. Ry. 
Co., 237 N.W. 657, 238 N.W. 520, 121 
Neb. 592; In re Chicago, R..I. & P. 
Ry. Co., 200 N.W. 996, 112 Neb. 727. 

N.J.—United New Jersey R. & Ca- 
nal Co. v. State Board of Taxes and 
Assessment, 134 A. 669, 103 N.J.Law 
33 [foll. 134 A. 672, 4 N.J.Misc. 828]. 

N.M.—Jackson v. State Tax Com- 
mission, 224 P. 482, 29 N.M. 561; 
Abreu v. State Tax Commission, 224 
BP. 479, 29 N.M. 554. 

N.Y.—People ex rel. Studebaker 
Corporation of America v. Gilchrist, 
216 N.Y.S. 208, 217 App.Div. 130 [aff 
155 N.E. 68, 244 N.Y. 114]; Lorimer 
Greenbaum Co. v. Gilchrist, 209 N.Y. 
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S. 638, 212 App.Div. 733; People ex 
rel. Hudson & M. R. Co. v. State Board 
of Tax Com’rs, 126 N.Y.S. 1063, 142 
rice naa 220 [rev 96 N.E. 435, 203 N.Y. 


Tex.—City of Tyler v. Rowland, 
(Civ.App.) 297 S.W. 923 [rev (Commn. 
App.) 5 S.W.(2d) 756]. 

[a] Where officers have made and 
completed assessment of property 
subject to taxation within their ju- 
risdiction, an assessment results 
which is presumed to be valid unless 
and until, in a proceeding authorized 
by law, brought within the time and 
under the conditions prescribed there- 
by, it is shown to fall below or to ex- 
ceed some legal limitation of valua- 
tion, in which event, although it is 
not open to attack in an action of nul- 
lity, it is open to correction by an 
increase or reduction in valuation. 
Soniat v. Board of State Affairs, 83 
So. 760, 146 La. 450. 

[b] Although based upon percent- 
age, the action of a state board of tax- 
es and assessment in fixing values 
will not be presumed to be illegal. 
United New Jersey R. & Canal Co. v. 
State Board of Taxes and Assessment, 
134 A. 669, 103 N.J.Law 33 [foll 134 
A. 672, 4 N.J.Misc. 828]. 

[ce] Although excessive or mistak- 
en, assessment of the board is con- 
clusive provided the board fairly and 
honestly endeavored to reach a cor- 
rect valuation. City of Tyler v. Row- 
land, 297 S.W. 923,  (Tex.Civ.App)) 
[rev (Commn.App.) 5 S.W.(2d) 756]. 

[d] Where railroad property was 
overvalued for purposes of taxation, 
there was a presumption, in the ab- 
sence of contrary evidence, that oth- 
er property was assessed at its fair 
value, and that the railroad bore more 
than its fair proportion of the tax 
burden. Chicago & N. W. Ry. Co. v. 
Eveland, 13 F.(2d) 442 [cert gr 47 S. 
Ct. 112, 273 U.S. 680, 71 L.Ed. 837, cert 
dism 47 S.Ct. 332, 273:U.S. 740, 775, 71 
L.Ed. 886]. 

[e] Corporate franchise tax.—(1) 
Members of a state tax commission 
are presumed to have been diligent 
in fulfilling their duty in assessing a 
corporate franchise tax, and the as- 
sessment is presumptively correct. 
Greenbaum Co. vy. Gilchrist, 209 N.Y.S. 
633, 212 App.Div. 733. (2) Where a 
corporation has two franchises, one 
obtained from the state and taxable 
by the state and one obtained from 
federal government and not taxable 
by the state, and the assessment by 
the state is simply of a “franchise” 
without other words of description or 
identification, the court will presume, 
in the absence of any showing to the 
contrary, that the assessment in- 
cludes only the franchise granted by 
the state. Western Union Telegraph 
Co, v. Los Angeles County, 116 P. 564, 
160 Cal. 124. 

[f] Basis for making assessment. 
—It is presumed that the state board 
of equalization and assessment adopt- 
ed the basis for making an assess- 
ment of property of express compa- 
nies as provided by the constitution 
and statute. Wells Fargo & Co. v. 
Johnson, 205 F. 60 [rev 214 F. 180, 
130: JC. CAS Vb23) SEAR PAD 916 Came boat. 

[g] Presumption has been recog- 
nized.—(1) That board made due in- 
vestigation and obtained sufficient 
data on which to base assessment of 
a bridge. St. Louis Blectric Bridge 
Co. v. Koeln, 287 S.W. 427, 315 Mo. 
424. (2) That equalization board is 
composed of members familiar with 
details of assessment of property. In 
re Chicago & N. W. Ry. Co., 237 N.W. 
657, 238 N.W. 520, 121 Neb. 592. (3) 
That assessors assessed railroad as 
real, and not personal, property. Peo- 


[§ 746 


fected because a board of supervisors, disapproving 
the assessment as made by the assessor, made an- 
other assessment.?* 
overcome by clear and convincing proof,** and the 


Such presumption can only be 


ple ex rel. Dexter Sulphite Pulp & 
Paper Co. v. Hughes, 215 N.Y.S. 710, 
216 App.Div. 626. (4) That when 
state board of equalization and -as- 
sessment values railroad property for 
assessment. purposes, it acts fairly 
and impartially in fixing such valua- 
tion... In rer Chicago, IR.) in &vPapR ys 
Co., 200 N.W. 996, 112 Neb. 727. (5) 
That a board acted with honest mo- 
tives, and exercised honest judgment 
in fixing values. People v. Millard, 
139. NB: 113,307, Til. 656. 

31. U.S.—Chicago & N. W. Ry. Co. 
v. Eveland, 13 F.(2d) 442 [cert gr 
aT 0S.Ct.. 112,273 U.S. 680; 7 Ld: 
837, cert dism 47 S.Ct. 332, 273 U.S. 
740, 775, 71 L.Ed. 886]. 

. Cal.—E. E. McCalla Co. v. Sleeper, 
(App.) 288 P. 146. 

Il1l.—People v. St. Louis Merchants’ 
Bridge Co., 125 N.E. 752, 291 Ill. 95; 
People v. Kankakee & S. R. Co., 100 
N.B. 211, 256 Ill. 453; People v. Cin- 
cinnati, L. & C. Ry. Co., 100 N.E. 208, 
256 Ill. 280. 

Ind.—Prudential Casualty Co. 
State, 143 N.E. 631, 194 Ind. 542. 

Iowa.—Morril v. Bentley, 130 N.W. 
734, 150 Iowa 677 [mod 126 N.W. 155]. 

La.—Louisiana Long Leaf Lumber 
Co. v. Vines, 90 So. 660, 150 La. 311; 
Industrial Lumber Co. v. Oden, 85 So. 
901, 147 La. 751; Southland Lumber 
Co. v. McAlpin, 53 So. 45, 126 La. 906; 
Adams v. Pickel, 135 So. 731, 17 La. 
App. 278. 

Md.—Susquehanna Power Co. v. 
State Tax Commission, 151 A. 39, 159 
Md. 359 [appeal dism 51 S.Ct. 436]. 

Mich.—Loud vy. O’Brien, 132 N.W. 
495, 167 Mich. 206. 

Mo.—St. Louis Electric Bridge Co. 
v. Koeln, 287 S.W. 427, 315 Mo. 424. 


Vv. 


Nev.— State v. Wells Fargo & Co., - 


150 -P. 886, 38 Nev. 505 [aff 39 S.Ct. 
62, 248 U.S. 165, 63 L.Ed. 190]. 

Okl.—Hicks v. Sanders, 269 P. 297, 
132 Okl. 242. 

Tex.—Underwood v. Pigman, 
(Commn.App.) 32 S.W.(2d) 1102 [rev 
(Civ.App.) 21 S.W.(2d) 703, mod 
(Commn.App.) 36 S.W.(2d) 1114]. 


Wash.—Norpia Realty Corporation © 


v. Thurston’ County, 231 ' P. 13, 121 
Wash. 675. 

Wis.—State v. Jodon, 197 N.W. 189, 
182 Wis. 645. 

Wyo.—Board of Com’rs of Albany 
County v. Featherstone, 174 P. 192, 26 
Wyo. 1. 

32. Mary A. Riddle Co. v. New 
Auditorium Pier Co., 74 A. 507, 78 N. 
J.Law 520. 

[a] Thus, where the proceedings 
and judgment of the commissioners 
of appeal disclosed the existence of 
an assessment against premises not 
assessed in the first instance by the 
assessor, it was inferred, in the ab- 
sence of contradictory evidence, that 
the proper officers performed the duty 
enjoined upon them by statute and 
assessed the premises because the as- 
sessor had omitted to do so. Mary A. 
Riddle Co. v. New Auditorium Pier 
Co., 74 A. 507, 78 N.J.Law 520. 

Employment of others to assess 
where regular assessor has failed or 
refused to do so see supra § 730. 

33. Robertson v. U. S. Nursery Co., 
83 So. 307, 121 Miss. 14. 

34 U.S.—Wells Fargo & Co. 
Johnson, 205 F. 60 [rev 214 F. 180, 130 
C.C.A. 528, L.R.A.1916C 522). 

Fla.—Folsom y. Bank of Green- 
wood, 120 So. 317, 97 Fla. 426 [foll 120 
So. 319, 97 Fla. 433]. 

Ill.— People v. Millard, 139 N.E. 113, 
307 Ill. 556; People v. Hines, 127 N.E. 
693, 293 Ill. 419; People v. Sandberg 
Co., 115 N.H. 741, 277 Il. 567; People 
v. Atchison, T. & S. F. Ry. Co., 103 
N.E. 616, 261 11]. 156; People v. Atchi- 
son, T. & S. F. Ry. Co., 103 N.E. 614, 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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burden is on the one complaining of overassess- 
ment,*° or attacking the good faith of the asses- 
sors,*° or the correctness,** or the justice,*® or valid- 
An exception is made to this rule 
where it is shown that the valuation made by a board 
was the result of following a method substantially 
erroneously because not in accordance with the gov- 
erning statute, ard there is no presumption that a 
like valuation would have been reached by following 
Although an assessment of a 
particular class of property may have been made 
by an assessor under a bona fide, but mistaken, be- 
hef that it has been assessed according to law, such 


ity of his acts.°° 


a correct method.*° 
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circumstance will not necessarily invalidate the as- 


261 Ill. 33. 

La.—Lake Charles Ry., Light & 
Water Works Co. v. Reid, 93 So. 743, 
152 La. 476; Baker-Lawhorn & Ford 
v. Louisiana Tax Commission, 130 
So. 642, 15 La.App. 189. 

Miss.—Robertson v. U. S. Nursery 
Co., 83 So. 307, 121 Miss. 14. 

Nev.—Pittsburg Silver Peak Gold 
Mining Co. v. Tax Commission of Ne- 
vada, 235 P. 643, 49 Nev. 46 

N.M.—Abreu v. State Tax Commis- 
Sion, 224 P. 479, 29 N.M. 554, 224 P. 
482, 29 N.M. 561. 

N.Y.—People ex rel. Mid-Crosstown 
Ry. v. State Tax Commission, 192 N. 
Y.S. 388. 

Wash.—Norpia Realty Corporation 
Vo Phurston County, 232 .Pa5b3; 7034 
Wash. 675; Washington Union Coal 
Co. v. Thurston County, 177 P. 774, 
105 Wash. 208, 2 A.L.R. 1546; Oregon- 
Washington R. & Nav. Co. v. Thur- 
ston County, 167 P. 930, 98 Wash. 158 
[error dism 38 S.Ct. 335, 246 U.S. 678, 
62 L.Ed. 934]; Vancouver Water- 
works Co..v. Clarke County, 104 P. 
180, 55 Wash. 112; Northern Pac. R. 
Co. v. Pierce County, 104 P. 178, 55 
Wash. 108. 

{a] Presumption of correctness of 
valuation by board may be rebutted. 
—Peavy-Wilson Lumber Co. v. Jack- 
son, 109 So. 351, 161 La. 669. 

[b] “fhe prima facie correctness 
of an assessment (1) when made by 
the proper officers must be affirma- 
tively overcome by appropriate and 
sufficient allegations and proofs ex- 
cluding every reasonable hypothesis 
of a legal assessment.” Folsom _ v. 
Bank of Greenwood, 120 So. 317, 318, 
97 Fla. 426 [foll 120 So. 319, 97 Fla: 
433]. (2) Prima facie correctness of 
an assessment roll is not affirmatively 
overcome by a mere assertion of a 
taxpayer that a certain class of prop- 
erty was intentionally omitted from 
the assessment roll. West Virginia 
Hotel Corporation v. W. C. Foster 
Co., (Fla.) 132 So. 842 [foll 134 So. 
23 


0). 
[ec] “One who challenges such val- 
uations (1) assumes a task not meas- 
sured or accomplished with less than 
clear and convincing proof.” Wash- 
ington Union Coal Co. v. Thurston 
County, 177 P. 774, 775, 105 Wash. 208, 
2 ALR. 1546. (2) “One who attacks 
the work of a body like the Board of 
State Affairs, which is charged by 
law with the duty of fixing valuations 
upon property for the purpose of as- 
sessment, must establish his claim for 
relief by clear and convincing proof, 
otherwise the action of the assessing 
authority will be sustained under the 
strong presumption which exists in 
favor of its correctness.” Lake 
Charles Ry. Light & Water Works 
Co. v. Réid, 93 So. 743, 748, 152 La. 
476. 
[d] In proceeding to back assess 
capital stock of corporation wherein 
the burden was on the corporation to 
fix with some certainty the value of 
its stock, evidence was held insuffi- 
cient to overcome the prima facie 
showing by taxing officers that they 
had performed their duty in imposing 
the assessment as required where cor- 
porate officers were required to fur- 


nish information to assessors (Code 
[1906] §§ 4267, 4740 [Hemingway 
Code §§ 6901, 7058]). Robertson v. 
U.. S. Nursery Co., 83 So: 307, 121 
Miss. 14. : 

[e] Operation of street railway 
at loss for three years, when it was 
operated for profit, did not rebut the 
presumption that assessment by the 
tax commission was correct. People 
NS San Tax Commission, 192 N.Y.S. 


[f] Mere showing by railroad, 
without other evidence, that a state 
tax commission gave another railroad 
a certain discount for depreciation 
was insufficient to overcome the pre- 
Sumption of ftegularity and good 
faith, and, in the absence of fraud, 
the assessment of property of others 
at a lower proportion of its value did 
not invalidate the assessment. Ore- 
gon-Washington R. & Nav. Co. v. 
Thurston County, 167 P. 930, 98 Wash. 
158 [error dism 38 S.Ct. 335, 246 U.S. 
678, 62 L.Ed. 934]. 

[gz] Report of superintendent of 
assessments, reciting that he has in- 
vestigated the district in which it is 
proposed to locate a sewer system, 
cannot be impeached by calling the 
superintendent and showing by him 
that he has not discharged his duty 
in that respect. Washington Park 
Club v. City of Chicago, 76 N.E. 383, 
219 Ill. 323. 

[h] Evidence held insufficient to 
overcome presumption: (1) Of prop- 
er assessment. Utah Const. Co. v. 
Richardson, 203 P. 401, 187 Cal. 649. 
(2) That assessment of merchandise 
by taxing authorities with reduction 
on percentage basis was correct. Ba- 
ker-Lawhorn & Ford vy. Louisiana Tax 
Commission, 130 So. 642, 15 La.App. 
189. (3) That tax commission in as- 
sessing railroad acted in good faith, 
or to show that its action was arbi- 
trary. Oregon-Washington R. & Nav. 
Co. v. Thurston County, 167 P. 930, 
98 Wash. 158 [error dism 388 S.Ct. 
335, 246 U.S. 678, 62 L.Ed. 934]. (4) 
Of correctness. Mackay Telegraph 
Co. v. Board of State Affairs, 89 So. 
249, 149 La. 397. 

[i] Evidence held sufficient to 
overcome presumption of correctness 
attached to values placed on sawmill 
and planing mill. Bowman-Hicks 
Lumber Co. v. Louisiana Tax Com- 
mission, 91 So. 746, 151 La. 310. 

35. Union Sulphur Co. v. Reid, 271 
F. 978; Phillips v. Board of Com’rs 
of Douglass County, 262 P. 523, 83 
Colo. 82; Union Pac. R. Co. v. Hanna, 
214 Py 550,73) Colo. 162: Bowman: 
Hicks Lumber Co. v. Cole, 91 So. 744, 
151 La. 303. 

[a] Rule stated.—‘‘'The taxpayer 
who asks relief against an alleged 
overassessment may have it only by 
affirmatively and clearly showing that 
it is manifestly excessive, fraudulent, 
or oppressive.” Phillips v.’ Board of 
Com’rs of Douglass County, 262 P. 
523, 525, 83 Colo. 82. 

86. Sunday Lake Iron Co. v. Wake- 
field Tp., 38 S.Ct. 495, 247 U.S. 350, 
62 L.Wd. 1154 [aff 153 N.W. 14, 186 
Mich. 626]; Harjim v. Owens, 52 F. 
(2d) 530; Roberts v. American Nat. 
Bank of Pensacola, 115 So. 261, 94 


[61 C.J.] 613 


sessment against other classes of property lawfully 
assessed,*! particularly when it is not shown that 
the assessor’s failure properly to assess the first- 
mentioned class has affected a complaining taxpay- 
er otherwise or differently than other taxpayers sim- 
ilarly situated, or placed a greater burden upon him 
than-upon others.*? 
essarily impair the probative effect of official admis- 
sions and unimpeached evidence that property was 
intentionally, systematically, and notoriously as- 
sessed far below its actual value.*® 

Fraud on the part of officials in the valuation of 
property for taxation cannot be presumed,** but 


This presumption does not nec- 


Fla. 427; City of Tampa v. Palmer, 
105 So. 115, 89 Fla. 514; Camp Phos- 
pare Co. v. Allen, 81 So. 503, 77 Fla. 


[a] Bad faith must be charged as 
well as proved. Roberts v. American 
Nat. Bank of Pensacola, 115 So. 261, 
94 Fla. 427, 

37. Union Pac. R. Co. v. Hanna, 214 
P. 550, 73 Colo. 162; Prudential Cas- 
ualty Co. v. State, 143 N.E. 631, 194 
Ind. 542; Lake Charles Ry., Light & 
Water Works Co. v. Reid, 93 So. 743, 
152 La. 476; People v. Coe Mfg. Co., 
244 N.Y.S. 41, 137 Misc. 878. 

[a] Omitted property.—Where it 
is claimed that property placed on a 
tax duplicate by a county auditor as 
omitted property is not omitted prop- 
erty in fact, the burden is on the 
taxpayer to prove the same where the 
auditor’s action was not challenged 
at the hearing before him nor on ap- 
peal from his action. Prudential Cas- 
ualty Co. v. State, 143 N.E. 631, 194 
Ind. 542. 

38. People v. Culver, 136 N.E. 682, 
304 Ill. 566; In re Sioux City Bridge 
Co., 184 N.W. 7338, 192 Iowa 1224. 

39. U.S.—Sunday Lake Iron Co. v. 
Wakefield Tp., 38 S.Ct. 495, 247 U.S. 
350, 62 L.Wd. 1154 [aff 153 N.W. 14, 186 
Mich. 626]; Harjim v. Owens, 52 F. 
(2d). 530. 

Cal.—Western Union Telegraph Co. 
v. Los Angeles County, 116 P. 564, 
160”Cal. 12.4; ; 4 

Colo.—Union Pac. R. Co. v. Hanna, 
2V4- P.-550,° 738. Colo. 162. 

Fla.—Roberts v. American Nat. 
Bank of Pensacola, 115 So. 261, 94 
Fla. 427; City of Tampa v. Palmer, 
105 So. 115, 89 Fla. 514; Camp Phos- 
phate Co. v. Allen, 81 So. 508, 77 Fila. 


Ill.—People v. Chicago & A. Ry. Co., 
124 N.B. 658, 289 Ill. 282; People v. 
Hassler, 104 N.E..177, 262 Ill. 133. 

[a] Invalidity of assessors’ acts 
must be charged as well as proved. 
Roberts v. American Nat. Bank of 
Pensacola, 115 So. 261, 94 Fla. 427. 

40. Louisville & N. R. Co. v. 
Greene, 37 S.Ct. 683, 244 U.S. 522, 62 


L.Ed. 1291, Ann.Cas.1917H 97 [mod 
230 By 191. 
41. City of Tampa v. Palmer, 105 


So. 115, 89 Fla. 514. : 

42. City of Tampa v. Palmer, su- 
pra. 

43. Louisville & N. R. Co. v. 
Greene, 37 S.Ct. 683, 244 U.S. 522, 61 


L.Ed. 1291, Ann.Cas.1917E 97 [mod 
230°. LOL J. 
44. State v. Meek, 192 Ark. 202, 


206, 127 Ark. 349, L.R.A.1918F 642; 


People v.-Millard, 139 N.E. 113, 307 
Till. 556; People v. St. Louis Mer- 
chants’ Bridge Co.; 125 N.Ei 752, 291 
Ts 9.5. 

“No presumption can be indulged 
that all of the public officials of the 
state in the various counties who have 
to do with the assessments of proper- 
ty for taxation will knowingly vio- 
late the duties imposed upon them 
by law.” State v. Meek, supra. 

Cross references: 

Assessments void for fraud of: as- 

sessor see supra § 729. 

Liability of assessors for fraud see 

infra § 748. 


- 
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must be proved by sufficient evidence.*® 

In tax ferret proceedings*® the state has the bur- 
den of showing that the taxpayer owned property 
omitted from tax rolls,47 and property sought to be 
placed on tax rolls as omitted property 1s not pre- 
sumed to have been wrongfully omitted by the as- 


sessor.*® 


[§ 747] 12. Liability of Assessors—a. Civil Lia- 
bility—(1) To Taxpayer—(a) Negligence or Mis- 
conduct Generally. Although the: taxpayer is left 
with scant grounds of defense after completion of 
the assessment,*® a tax assessor may be held civilly 
liable in damages for injuries resulting from unau- 
thorized or wrongful acts in the performance of his 
Persons illegally undertaking to act as 


duties.°° 


45. People v. Millard, 139 N.E. 113, 
307 Ill. 556; People v. St. Louis Mer- 
chants’ Bridge Co., 125 N.H. 752, 291 
Tl. 95. 

[a] To warrant interference by 
courts, proof of fraud in assessing 
taxes must be clear and convincing. 
People v. Hassler, 104 N.E. 177, 262 
TS 33. 

46. “Tax ferrets” see supra § 716. 

47. R.C. Jones Cotton Co. v. State, 
282 P. 622, 139 Oki. 212. 


48. R.C. Jones Cotton Co. v. State, 
supra. 
49. Millsaps v. Traylor, 55 So. 677, 


128 La. 1068. : 

pore Ala.—Carter v. Mercer, 9 Ala. 
Conn.—Bristol Mfg. Co. v. Gridley, 
28 Conn. 201. : 

Me.—Allen v. Archer, 49 Me. 346 
(acting without legal authority). 
ete eee y. Porter, 4 Cush. 

N.H.—Henry v. Sargeant, 13 N.H. 
321, 40 Am.D. 146 (assessing on a list 
materially erroneous). 

N.Y.—Westfall v. Preston, 49 N.Y. 
349; Clark v. Norton, 49 N.Y. 243 
{aff 58 Barb. 434]. 

Vt.—St. Johnsbury School Dist. No. 
1 v. Kittridge, 27 Vt. 650 (wrongful 
designation of taxpayers); Kellogg 
v. Higgins, 11 Vt. 240. 

[a] Proceeding upon unverified 
assessment roll.—A tax assessor acts 
without jurisdiction, and therefore 
makes himself responsible in damag- 
es, if he proceeds on an assessment 
roll which has not been verified by 
the proper officers, as required by 
law. Smith v. Mosher, 9 N.Y.S. 786. 

[b] Where property is sold pursu- 
ant to a tax. warrant issued under an 
unauthorized assessment, the asses- 
sors are liable in damages to the own- 
er thereof. Westfall v. Preston, 49 
N.Y. 349. 

[ec] Alteration of assessment list. 
—An assessor is liable if he makes 
an alteration in an assessment list, 
to the prejudice of a particular tax- 
payer, after it has been perfected and 
lodged with the town clerk and the 
assessor’s power over it has ceased. 
Bristol Mfg. Co. v. Gridley, 28 Conn. 
2 


01. 

[d] Interference with personal lib- 
erty.—If selectmen erroneously as- 
sess a tax and thus interfere with 
the personal liberty of an individual, 
or his property, where they have no 
authority to do so, an action may be 
maintained against them by the ag- 
grieved party. Henry v. Sargeant, 
13 N.H. 321, 40 Am.D. 146. 

[e] Illegally established district. 
—Assessors were liable for assessing 
and issuing a warrant for the collec- 
tion of a school district tax where 
the school district was not legally es- 
tablished, although it was certified 
to them by one acting as clerk of the 
district, and the tax had been voted 
by the district. Dickinson v. Billings, 
4 Gray (Mass.) 42. To same effect 
Withington vy. Eveleth, 7 Pick, 
(Mass.) 106. 

{[f] Unauthorized act of town.— 


\ 


TAXATION | 


lector to whom 


duly committed 


its collection.>? 


As towns have no authority, in time 
of war and invasion, to raise money 
to give additional wages to the mili- 
tia and for other purposes of defense, 
assessors who assess a tax by force of 
such unauthorized act of the town are 
liable to individuals whose property 
was taken to satisfy such tax, al- 
though there may have been included 
in such assessment other sums law- 
fully voted and raised by the town. 
Stetson v. Kempton, 13 Mass. 272, 7 
Am.D. 145. To same effect Drew v. 
Davis, 10 Vt. 506, 33 Am.D. 213. 

51. Allen v. Archer, 49 Me. 346. 

[a] Acting as assessor without 
having been legally elected as such.— 
Allen v. Archer, 49 Me. 346. 


52. Rowe v. Friend, 38 A. 95, 90 
Me. 241. 
[a] Reason for rule.—‘‘The col- 


lector was not the servant of the as- 
sessors, and they are not responsible 
for his illegal act, if any be shown.” 
Rowe v. Friend, 38 A. 95, 96, 90 Me. 
241. 

{b] For example (1) the assessors 
of a town were not liable for the un- 
lawful acts of the collector in arrest- 
ing, for nonpayment of a tax, a tax- 
payer who offered to show him suffi- 
cient goods and chattels to pay the 
tax. Rowe v. Friend, 38 A. 95, 90 Me. 
241. (2) Where assessors who were 
unqualified to act signed assessment 
and warrant for the collection of a 
tax legally assessed, the assessors 
were not liable for the acts of the 
collector in distraining goods for the 
nonpayment of the tax, on account of 
their doings as assessors. Hayes v. 
Hanson, 12 N.H. 284. But see Henry 
v. Sargeant, 13 N.H. 321, 40 Am.D. 
146 (“But the selectmen, in the as- 
sessment of taxes and in issuing their 
warrant for the collection of them do 
not act as a court, and their acts are 
not regarded as judgments. .. . 
If they act erroneously, and assess a 
tax, or issue a warrant for its col- 
lection, and thus interfere with the 
personal liberty of an individual, or 
his property, where they have no right 
so to do, an action may be maintained 
ee them by the party aggriev- 
ed”’): 

53. Cross references: 
Assessments void for lack of authori- 

ty see supra § 729. 

Authority of assessors see supra §§ 

728-742. 

Fraudulent or excessive assessment 

see supra § 729. 

Presumptions affecting acts of asses- 

sors see supra § 746 


54. See supra § 724. 
55. Minn.—Stewart v. Case, 54 N. 
W. 938, 53 Minn. 62, 39 Am.S.R. 575. 


N.H.—McDaniel v. Tebbetts, 60 N. 
H. 497. 

N.Y.—Williams v. Weaver, 75 N.Y. 
30 [aff 100 U.S. 547, 25 L.Kd. 708]; 
Clark v. Norton, 49 N.Y. 243 [aff 58 
Barb. 434]; Foster v. Van Wyck, 2 
Abb.Dec. 167, 3 Transcr. A. 196, 4 Abb. 
Pr.N.S. 469, 41 How.Pr. 493; Hopkins 
v. Leach, 109 N.Y.S. 713, 125 App.Div. 
294; Hope Cemetery Ass’n vy. Rose, 
191 N.Y.S. 623, 117 Misc. 457. 


collection of taxes assessed by them ;°? 
after an assessor has completed the assessment and 


OTe tare 


assessors are personally liable for the acts of a col- 


they have issued warrants for the 
however, 


it to the collector, he is not liable 


for the unlawful acts of the latter with respect to 


[§ 748] (b) Ilegality, Mistake, or Overvalua- 
tion.®* As a general rule the judicial character of 
assessors®* will preclude their being answerable in 
damages for.errors,®® inaceuracies,°® or bad judg- 
ment®? in making assessments; at least where they 
act within their authority,®* without fraud or mal- 
ice,>® and in good faith and with a common degree 


Utah.—Taylor v. Robertson, 52 P. 
1, 16 Utah 330. 

Vt.—Bellows Falls Canal Co. v. 
Rockingham, 37 Vt. 622; Wilson v. 
Marsh, 34 Vt. 352. 

“Assessors of taxes are not liable 
for errors of judgment, unintentional 
mistakes, irregularities, or illegalities 
in the assessment. In cases, of er- 
roneous assessment and overvalua- 
tion, the tax-payer has an adequate 
remedy by appeal, in the form of a pe- 
tition for abatement.” McDaniel v. 
Tebbetts, 60 N.H. 497, 2 

[a] . “Harboring” dog.—Where as- 
sessors placed the name of a resident 
on the list of those to be taxed for 
dogs, and where there was evidence 
tending to show that he did ‘‘harbor’” 
a dog, the decision of the assessors, 
although erroneous, cannot be attack- 
ed collaterally, and no action will lie 
against them by the person compelled 
to pay tax on the dog, although he did 
not “harbor” it. Robinson v. Row- 
land, 26 Hun (N.Y.) 501. 

[b] To establish personal liability 
for erroneous assessment, it must ap- 
pear that assessors acted without ju-' 
risdiction. Williams v. Weaver, 75 
N.Y. 30 [aff 100 U.S. 547, 25 L.Ed. 
708]; Palmer v. Lawrence, 6 Lans. 
(N.Y.) 282; Bell v. Pierce, 48 Barb. 
51 [aff 51 N.Y. 12]; Vose v. Willard, 
47 Barb. (N.Y.) 320. 

56. Dillingham vy. Snow, 5 Mass. 
547; Hope Cemetery Ass’n v. Rose, 
191 N.Y.S. 623, 117 Mise. 457; Wilson 
v. Marsh, 34 Vt. 352. 

57. Hope Cemetery Ass’n v. Rose, 
191 N.Y.S. 623, 117 Misc. 457; Fuller 


-v. Gould, 20 Vt. 648. 


58. Patterson v. Creighton, 42 Me. 
367; Clark v. Norton, 49 N.Y, 243 
[aff 58 Barb. 434]; Western R. Co. 
v. Nolan, 48 N.Y. 513; Hope Cemétery 
Ass’n v. Rose, 191 N.Y.S. 623, 117 
ns 457; Fuller v. Gould, 20 Vt. 


[a] “Assessors act at their veril 
in determining a jurisdictional fact.” 
—Dorn v. Fox, 61 N.Y. 264, 267 [aff 
6 Lans. 162]. 


[b] Improper inclusion of item 


in the warrant for collection of tax-_ 


es does not render tax supervisors 
trespassers if they had jurisdiction. 
Parish v. Golden, 35 N.Y. 462. 

Cross references: 
Authority of assessors 
supra §§ 728-742. 
Jurisdiction as affecting authority see 

supra § 728. 
ae U.S.—Bailey v. Berkey, 81 F. 

Cal.—Ballerino vy. Mason, 23 P. 530, 
83 Cal. 447. 

Conn.—Bristol Mfg. Co. v. Gridley, 
27 Conn. 221, 71 Am.D, 56. 

Iowa.—Parkinsen vy. Parker, 48 
Iowa 667. 

Mo.—State v. Reed, 60 S.-W. 70, 159 
Mo. 77. 

N.Y.—Hope Cemetery Ass’n v. Rose, 
191 N.Y.S. 623, 117 Misc. 457; Wil- 
‘liams v. Weaver, 75 N.Y. 30 [aff 100 
U.S. 547, 25 L.Ed. 708]; Rockefeller 
v. Taylor, 74 N.Y.S. 812, 69 Anv.Div. 
176. Contra Weaver v. Devendorf, 3 
Den, 117. ; ‘ 


generally see 


For jater cases, developments and changes in the law see Annotations, same title and section number, 


[§§ 746-748 


i 


~§§ 748-750) : 


of care and prudence.*® Nor, under the same con- 
ditions, are they civilly liable for an overvaluation 
or excessive assessment of the property of a tax- 
payer,®* or for any illegality in the tax itself not 
brought to their notice and for which they are not 
responsible.*? Where an assessor collected a delin- 
quent fee from a taxpayer to whom he had not given 
notice as required by law®® the assessor was not au- 
thorized to demand such fee, and the taxpayer could 
recover it against him.*+ 

Liability. on assessment for particular purpose. 
‘Where an assessor was ordered by a township board 
to levy upon taxable propérty a sum sufficient to 
raise an amount to refund certain bounties that had 
been previously paid by the citizens, if the assessor 
was in no way connected with the allowance of such 
claims, the certificate of the town clerk, specifying 
the amount to be raised, would be a complete pro- 
tection to him, unless the certificate on its face ap- 
prised him that some of the moneys specified in it 
were illegal charges.*® : 

[§ 749] (c) Assessment of Exempt Property.®* 
Under general rules applicable to the jurisdiction®? 

vVt.—Stearns v. Miller, 25 Vt. 20;,/576, 123 Ky. 424, 
Fairbanks v. Kittredge, 24 Vt. 9;]Ann.Cas. 677. 


Fuller v. Gould, 20 Vt. 643. 


[a] Malicious overassessment.— | Ann. 600 


TAXATION . 


La.—Lilienthal v. Campbell, 22 La. 


\ 
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and authority®® of tax assessors, it has been held 
that if an assessor undertakes to assess property 
which is exempt by law, he acts outside of his au- 
thority and is therefore liable in damages.*® How- 
ever, it has been held that an assessor is not indi- 
vidually lable for errors in determining what prop- 
erty is, and what is not, exempt from taxation, and 
in assessing exempt property, since in so doing he 
acts in a judicial and not a ministerial capacity,7° 
but under such rule where assessors assessed an 
entire tract, part of which was clearly exempt, they 
were liable to the property owner,’ and it seems 
that where assessors are required to ascertain the 
taxable inhabitants and property within their dis- 
tricts, they are personally liable to one who is com- 
pelled to pay taxes on exempt property assessed by 
them.*? 

[§ 750] (d) Error as to Residence. As a general 
rule, in the absence of any statutory exception for 
honest mistakes, assessors are liable for their as- 
sessment of poll taxes against a nonresident,’? or 
for property not within their district,’* although 


687, 688, 10 Mise. 330. 

“Assessors are subordinate officers, 
clothed by statute with certain 
limited powers and duties. Some 


29 Ky.L. 884, 13 


The failure of the taxpayer to ap- 
pear before the board of equalization 
and apply for a reduction of his as- 
sessment, or the refusal of the board 
to reduce it, would not excuse the 
assessor for a malicious overassess- 


ees Parkinson v. Parker, 48 Iowa 
667. 
[b] Rule stated.—‘“There is no 


doubt, that in many things the acts 
of listers so far partake of that [ju- 
dicial] character, that they will incur 
no personal responsibility when not 
actuated by malice.” Fairbanks v. 
Kittredge, 24 Vt. 9, 12. 

60. Ingraham v. Doggett, 5 Pick. 
(Mass.) 451; Williams v. Weaver, 75 
N.Y. 30 [aff.100 U.S. 547, 25 L.Ed. 
708]; Hope Cemetery Ass’n v. Rose, 
191 N.Y.S. 623, 117 Mise. 457; Wil- 
son v. Marsh, 34 Vt. 352. 

[a] Rule stated.—(1) “Assessors, 
while executing the duties required 
of them, are exempted from all re- 
sponsibility except, for their own in- 
tegrity and fidelity. That accidental 
mistakes in the performance of du- 
ties, the details of which are com- 
plicated and difficult, are consistent 
with pure integrity and fidelity, can- 
not be doubted.” Ingraham v. Dog- 
gett, 5 Pick. (Mass.) 451, 453. (2) 
“But we think, after making all due 
allowance for inaccuracies and over- 
Sights, which undoubtedly should be 
made on a generous scale, still, they 
[assessors] must be required to act 
in good faith, and with common care, 
and skill, and prudence, and especial- 
ly when they undertake to change a 
man’s own estimate of his land, and 
if they do this, either fraudulently, 
or maliciously, or through want of 
common care and skill, and damage 
ensues, they are liable.” Stearns v. 
Miller, 25 Vt. 20, 25. See Youmans v. 
Simmons; 7 Hun (N.Y.) 466 (a mere 
determination, evidenced by no_out- 
ward act, is not judicial, and its 
declaration ministerial, so that an ac- 
tion will lie for a wrongful entry of 
the value of property on an assess- 
ment roll, for a mere mental opinion 
not announced is no determination, it 
is the formal announcement which is 
the judicial act). 

61. Cal—San Jose Gas Co. v. Jan- 
uary, 57 Cal 614. 

Ind.—Walker v. Hallock, 32 Ind. 

Parker, 48 


239. 

Iowa.—Parkinson vy. 
Iowa 667; Muscatine Western R. Co. 
v. Horton, 38 Iowa 33; Macklot v. 
Davenport, 17 Iowa 379. 


Ky.—Daugherty v. Bazell, 96 S.W. 


Me.—Rowe v. Friend, 38 A. 95, 90 
Me. 241. 

Mass.—Little v. Greenleaf, 7 Mass. 
nae Dillingham v. Snow, 5 Mass. 


yatich—wanl vy. Trumbull,-16 Mich. 


Mo.—State v. Reed, 60 S.W. 70, 159 
Mo. 77. , 

N.H.—Faweett v. Dole, 29 A. 693, 
67 N.H. 168; McDaniel v. Tebbetts, 
60 N.H. 497. 

N.Y.—Apgar v. Hayward, 18 N.E. 
85, 110 N.Y. 225; Chemung Nat. Bank 
v. Elmira, 53 N.Y. 49; Western R. Co. 
v. Nolan, 48 N.Y. 513; Barhyte  v. 
Shenherd, 35 N.Y. 238; Bell v. Pierce, 
48 Barb. 51 [aff 51 N.Y. 12]; Vose v. 
Willard, 47 Barb. 320; People v. Red- 
dy, 43 Barb. 539; Brown v. Smith, 24 
Barb. 419; Vail v. Owen, 19 Barb. 22; 
Weaver v. Devendorf, 3 Den. 117; 
Easton v. Calendar, 11 Wend. 91. 
Lgitead: Ceeene vy. Stewart, 20 N.C. 

Or.—Oregon Steam Nav. 
Wasco County, 2 Or. 26. 

Assessment void for being exces- 
sive see supra § 729. 

62. Boody v. Watson, 9 A. 794, 64 
N!H. 162; Locke v. Pittsfield, 63 N. 
H. 122; Odiorne v. Rand, 59 N.H. 504; 
Edes vy. Boardman, 58 N.H. 580. 
eres Necessity of notice see infra § 

64. Dayis v. Curtis, 68 So. 419, 192 
Ala. 64. 

65. Wall v. Trumbull, 16 Mich. 228. 

66. What property exempt from 
taxation see supra §§ 382-618. 


Coy 4) Vi 


67. See supra § 728. 

68. See supra § 729. 

69. Ford v. McGregor, 23 P. 508, 
20 Nev. 446; Taylor v. Robertson, 52 


P. 1, 16 Utah 330. 

70. Barhyte v. Shepherd, 35 N.Y. 
238 foverr Prosser v. Secor, 5 Barb. 
(N.Y.) 607]; Vail v. Owen, 19 Barb. 
(N.Y.) 22; Dubois v. Parcells, 118 N. 
Y.S. 615; Hope Cemetery Assoc. v. 
Rose, 191. N.Y.S. 623, 117 Mise: 457; 
Weaver v. Devendorf, 3 Den. (N.Y.) 
117. 

[a] Example.—Where assessors 
assessed property entitled to exemp- 
tion as property of a minister. Du- 
bois v. Parcells, 118 N.Y.S. 615. 

Cress references: 

Assessor as: 

Judicial officer see supra § 724. 
Ministerial officer see supra § 723. 
Erroneous determination of jurisdic- 

tion see supra § 728. 

Hope Cemetery Ass'n v. Rose, 
191 N.Y.S..623, 117 Misc. 457. 
72. Lapolt v. Maltby, 31 N.Y.S. 686, 


of their duties are judicial in their 
nature, and as to those duties they 
are protected, to the same extent that 
other judicial officers are protected. 
But they possess such. powers on'y as 
the statute confers upon them, and, 
when they go beyond these powers, 
their acts are absolutely void. The 
question in this case goes to the 
jurisdiction of the assessors to act, 
because, if they had jurisdiction over 
this property, their determination 
would be a judicial act, and they 
would not be personally liable for er- 
ror in the assessment, no matter how 
gross or flagrant.) ).) 1. .° )The stat= 
ute requires them to ascertain 
by diligent inquiry two things, viz. 
the taxable inhabitants, and the tax- 
able pronerty within their towns. 
» . ». The law confers upon them 
no power over persons who are not 
taxable inhabitants within their 
town; neither does it give jurisdic- 
tion over property which is not sub- 
ject ‘to taxation therein. The prin- 
ciple is now well established that, 
when assessors place upon the as- 
sessment roll of their town the name 
of a person who is not a taxable in- 
habitant therein, the assessment is 
absolutely void, and they are liable 
to an action by the party aggrieved. 
Lapolt v. Maltby, supra. 

Erroneous determination of juris- 
diction as affecting acts of assessors 
see supra § 728. 

73. Freeman y. Kenney, 
(Mass.) 44. 


15 Pick. 


74. Ware v. Percival, 61 Me. 391, 
14 Am.R. 565; Harriman v. Stowers, 
43 Me. 497; Ingiee v. Bosworth, 5 


Pick. (Mass.) 498, 16 Am.D. 419; New 
York Milk Products Co. v. Damon, 65 
N.H. 1119, 172 N.Y. 661 [aff 68 N.Y.S. 
183, 57 App.Div. 261]; Hilton v. Fon- 
Garo 86 SNeY. eco silat 19.) Phan 19 Te 
Dorn v. Backer, 61 N.Y. 261 [rev 61 
Barb. 597]; Dorwin v. Strickland, 57 
N.Y. 492; Mygatt v. Washburn, 15 N. 
Y. 316; Wade v. Matheson, 4 Lans. 
er 658; Henry v. Edson, 2 Vt. 


[a] For example, where a farm, 
the whole of which was occupied, was 
located partly in one district and 
partly in another, and was assessed 
by assessors in the district in whick 
the owner did not reside, they were 
personally liable for the damages re- 
sulting therefrom. Dorn v. Backer, 
61 N.Y. 261 [rev 61 Barb. 597]. 

Assessors as not having jurisdic- 
tion to assess property of nonresi- 
dents see supra § 728. 
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under a mistaken belief that he was a resident,’° 
and where assessors wrongfully assessed realty of 
a foreign corporation, and sold its property to sat- 
isfy the tax, they could not defeat liability on the 
ground that their act was judicial or in good faith.*° 
However, exceptions have been made to this rule 
where the assessors conducted themselves with fidel- 
ity and integrity, in pursuance of a vote of the dis- 
trict for which they acted, and accidentally assessed 
‘a nonresident;*? and where the assessors actually 
believed a person’s residence to be in the district.7% 

Removal for purposes of avoiding assessment. If 
the assessors for a district assess one for property 
who has removed from the district leaving no prop- 
erty there, under an honest belief on their part that 
his removal was for the purpose of avoiding listing 
and taxation, or of changing his list to another dis- 
trict, they act in this respect judicially,*® and are 
not liable to persons so assessed, although their be- 
lief was erroneous.®° 


[§ 751] (e) Omission or Refusal To Assess.*! | 


TAXATION 


[8§ 750-753 


place on the assessment roll property which should 
have been assessed,*2 either from mistake,** error 
in judgment,** or by design,*® although the conse- 
quence is to inerease plaintiff’s taxes,*° as the prop- 
er remedy against an assessor, who neglects or re- 
fuses to assess taxable persons or property, is by 
mandamus to compel him to do so.8* Nor is he 
liable to a person injured by his exemption of tax- 
able property pursuant to an illegal vote of the 
district.** 

[§ 752] (f). Waiver and Estoppel.*® One having 
a right of action against an assessor for fraudulent 
or illegal assessment®® may waive the’same, or be 
estopped to claim it, by acquiescence in the assess- 
ment, or payment of the tax.®? 

[§ 753] (g) Actions for Damages. Trespass is 
the proper form of action against an assessor for 
a fraudulent or illegal assessment.9? Sueh an action 
will lie against two of a board of three assessors if 
the third did not act with them or concur in the 
assessment.?® But .when a plaintiff has paid the 
taxes and recovered them back in an action against 


No action will lie against an assessor for failure to 
"75. Dorwin v. Strickland, 57 N.Y. 
492 


76. New York Milk Products Co. v. 
Damon, 65 N.B. 1119, 172 N.Y. 661 
[rev 68 N.Y.S. 188, 57 App.Div. 261]. 

Judicial character of assessors aS 
bar to liability generally see supra § 
748, 

77. Durant v. Eaton, 98 Mass. 469; 
Baker v. Allen, 21 Pick. (Mass.) 382. 

78. Smith v. Bradley, 20 N.H. 117. 

79. See supra § 724. 

80. Davis v. Strong, 31 Vt. 332. 

81. Omission of persons or prop- 
erty from tax rolls see infra § 919. 

©£2. See cases infra this section. 

83. Van Deventer v. Long Island 
City, 34 N.E. 774, 189 N.Y. 133. 

84. Van Deventer v. Long Island 
supra. 

85. Meade v. Haines, 45 N.W. 836, 
81 Mich. 261; Van Deventer v. Long 
Island City, 34 N.E. 774, 139 N.Y. 133. 

[a] Thus, where- a township 
financially assisted a bridge company 
in the construction of a bridge, and 
in return all its taxpayers were to 
have the right to use the bridge toll 
free, and a nonresident, for the pur- 
pose of availing himself of this privi- 
lege, entered into a contract with the 
township for the purchase of two 
acres of wild swamp land located 
therein, paying eight dollars down 
and agreeing to pay forty-two dol- 
lars more in ten years, without in- 
terest, and to pay all taxes which 
were merely nominal, the circum- 
stances showed bad faith of the 
transaction, and the township as- 
sessor was not liable to such nonresi- 
dent for tolls paid by him in conse- 
quence of the assessor’s refusal to 
assess the land to him under a stat- 
ute permitting the assessor to use 
his best judgment in determining 
what property should be assessed 
(Pub. Acts [1885] Act No. 153 § 15). 
Meade v. Haines, 45 N.W. 836, 
Mich. 261. 

86. Van Deventer v. Long Island 
City, 34 N.E. 774, 189 N.Y. 133. 

87. Peo. v. Ames, 51 P. 426, 24 Colo. 
422; State v. Osborn, 83 N.W. 357, 60 
Neb. 415. 

Mandamus to compel: 

Assessment see Mandamus § 415. 
Correction of errors see infra §§ 1120— 
1126. 


88. Boody v. Watson, 9 A. 794, 64 
N.H. 162. 

[a] Tlegal vote of town.—Asses- 
sors were not liable in an action for 
damages to a person injured by their 
exemption of taxable property pur- 
Suant to an illegal vote of the town. 
ees v. Watson, 9 A. 794, 64 N.H. 

89. Cross references: 


| apply. the maxim: 


“EHstoppel” see Estoppel §§ 1-15. 
“Waiver” see [40 Cyc 252]. 
90. Cross references: 
Fraudulent or illegal assessments 
generally see supra § 729. 
Liability of assessor for fraudulent 
cae illegal assessment see supra § 


91. Stevens v. Carroll, 104 N.W. 
433, 130 Iowa 463; Hilton v. Fonda, 
86 N.Y. 339 [aff 19 Hun 191]; Sexton 
v. Pepper, 28 Hun (N.Y.) 31; Cooley 
v. Aiken, 15 Vt. 322. ; 

[a] Rule stated.—A taxpayer in 
whose name property is duly and 
regularly assessed by an assessor as 
having been previously omitted, and 
who fails to appeal, is conclusively 
presumed to have acquiesced in: the 
assessment made, and cannot recover 
from the assessor the amount of the 
tax, although the property had been 
previously assessed and the taxes 
thereon paid, and although the as- 
sessor in making the assessment act- 
ed unlawfully, maliciously, and tor- 
tiously. Stevens v. Carroll, 104 N.W. 
433, 130 Iowa 463. 

[b] Volenti fit non injuria applied. 
—‘‘May a person having knowledge of 
the course prescribed by law to an 
official [assessor], look on and see the 
officer innocently turn aside there- 
from, and withhold from saying the 
word that would recall him to the 
lawful track, may he, by silence and 
acts and words and seeming ac- 
quiescence, encourage him in his de- 
parture, and then maintain an action 
against him in his personal capacity 
therefor? We think not. Such con- 
duct the law will hold to be a waiver 
of the right of the party to have an 
exact compliance with the statute in 
his favor. The law will hold him as 
assenting to the wrongful act, and 
Volenti fit non in- 
juria.” Hilton v. Fonda, 86 N.Y. 339, 
362 fail 19: Hune191). 

92. Little v. Merrill, 10 Pick. 
(Mass.) 543; Thayer v. Stearns, 1 
Pick. (Mass.) 109; Stetson v. Kemp- 
ton, 13 Mass. 272, 7 Am.D. 145; Agry 
v. Young, 11 Mass. 220; Charleton v. 
Alway, 11 A.&E. 993, 39 E.C.L. 520, 
113 Reprint 691. 

[a] Form of action under code 
system see Perkins v. Ralls, 11 P. 860, 
bL-Calke 81. 

{b] Averments. of complaint.—(1) 
In a suit against an assessor for ex: 
cessive valuation of lands, an aver- 
ment which expressed a standard of 
valuation different from that of the 
statute stated no cause of action. 
Ballerino v. Mason, 23 P. 530, 83 Cal. 


447. (2) Where a plaintiff intended 
to allege that damages resulted from 
an illegal assessment, and the com- 
plaint nowhere alleged that the as- 
sessors made such an assessment, or 
imposed any tax, or attempted to do 
so, it was fatally defective. Curtis 
ae, Barker, 48 N.Y.S. 934,.24 App.Div. 

[c] Upon showing that an assessor 
had acted corruptly and malicious- 
ly, it was only necessary to allege 
that he had acted knowing it to be 
false, where his appraisement was for 
“ninety-three acres more.” Stearns 
v. Miller, 25 Vt. 20. 


{d] Officers issuing warrant on il- 


legal and void assessment are liable’ 


to taxpayer for the trespasses of the 
collector, for an illegal and void as- 
sessment is no assessment at all, but 
a nullity, and no person is authorized 
to act under, or to enforce, it. Thames 
Manufacturing Co. vy. Lathrop, 7 
Conn. 550. : 

[e] Taxpayer’s list as evidence.— 
In an action against assessors to re- 
cover taxes collected after the tax- 
payer’s list was rejected by the as- 
sessor’s, such list was not inadmissi- 
ble on the ground that it did not 
show the oath required when the list 
had, in fact, been sworn before a mag- 
istrate and bore his certificate. New 
Canaan v. Hoyt, 23 Conn. 148. 

[f]. Surprising evidence as cause 

for delay or new trial.—Where a 
party is taxed for fraudulent conceal- 
ment of taxable property, and the 
admission of evidence upon the point 
1s a Surprise to such party in an ac- 
tion against the assessors, it may be 
cause for granting time within which 
to meet it if asked at the trial, but if 
delay is not then asked, such surprise 
will not be considered sufficient cause 
for a new trial. Willard v. Wether- 
bee, 4 N.H. 118. 
. [ge] Evidence held sufficient to 
justify finding that assessor did not 
let independent contract for making 
certified copy of assessment roll of a 
district. Alameda County v. Dalton, 
98 P. 85, 9 Cal.App. 26. 

{h] Warrants for taxes some of 
which are legal and others illegal.— 
If assessors issue warrants for taxes 
some of which are legal and others il- 
legal and deliver them to one who 
seizes and sells several chattels when 
one would have been sufficient to pay 
the legal taxes, they are liable for 
such seizures as trespassers. Libby 
v. Burnham, 15 Mass. 144. 

93. Fuller v. Gould, 20 Vt. 643. 

Action by majority of board see su- 
pra § 739. 


: : For later cases, developments and changes in the law see Aunotations, same title and section number, 


§§ 753-756] 


the municipality, he cannot afterward maintain tres- 
pass against the assessor.°4 

[§ 754] (2) To County or District—(a) Liability 
to County for Fees and Overpayments. A county 
can sue a tax assessor for overpayments,®*® and for 
excess fees unlawfully retained by the assessor, for 
the use and benefit of a loeal taxing district,®® and 
for interest thereon from the date such sums were 
due the county.°* In the prosecution of a suit 
against an assessor for recovery of overpayments 
and excess fees retained by the assessor, under a gen- 
eral denial, the assessor can offer testimony that his 
deputy was regularly appointed,®’ and that advance- 
ments had been regularly paid him. under orders 
substantially complying with the statute.°® Where 
a commissioners’ court has actual and constructive 
knowledge of advance payments which were a part 
of the assessor’s annual accounts, it has no jurisdic- 
tion to audit his accounts without charging him with 
such advance payments.! A tax assessor is not lia- 
ble for excess fees for that part of a year coming 
after the repeal, without a saving clause, of a stat- 
ute whereby a means of determining the excess fees 
due the county was provided.” 

[§ 755] (b) To District for Negligence. An as- 
sessor of a town is not liable in an action by the 
town for neglecting to commit the tax list to the 
proper collector of taxes if he commits the war- 
rant to himself under the honest belief that he was 
authorized by the vote of the town to collect taxes.? 

[§ 756] b. Criminal Responsibility of Assessors. 
Indictments against tax assessors are usually sub- 
ject to statutory regulations,* and although an in- 
dictment against an assessor for not calling on a 
resident of a county for a list of his taxable prop- 
erty need not allege that he had such property,’ an 
indictment for failure to list property of a resident 


94. Ware v. Percival, 61 Me. 391, 
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not owe excess fees sued for. 
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of a county should allege that such person had tax- 
able property,® and an averment that he was subject 
to taxation is insufficient.?. An indictment for fail- 
ure to report fees® in counties of a certain popula- 
tion should allege that the county had such popula- 
tion.® An indictment against a town for neglect of 
officials, vested with the duty of assessing, to assess 
a particular tax should state the duty and neglect 
of such officials,!° and that there was no legal ex- 
cuse for such neglect.1} 

Fraud. Where an assessor knowingly, designedly, 
and with the intent to deceive, falsely reports in his 
official capacity a valuation less than the true 
amount, on the faith and as a result of which ex- 
cessive and unlawful taxes are unwittingly imposed 
upon and collected from a portion of the county out- 
side the district he represented, and which he knew 
should have been rightfully imposed upon it, he is 
guilty of statutory fraud.!2 

Determination of criminal intent.1* Where a 
member of the board of a taxing district was pros- 
ecuted for fraud in reporting a wrong valuation of 
the district to the board, the wide latitude recognized 
in receiving evidence tending either to inculpate or 
exculpate the accused'* was permitted, but excep- 
tional collateral proof of another offense by another 
party was permissible only to aid in determining 
motive, or guilty knowledge and intent in the crime 
charged, and was required to be guardedly restrict- 
ed to that purpose.1® 

Jurisdiction. A statute authorizing a court to 
entertain an accusation against an officer within its 
jurisdiction for having collected illegal fees,1® or 
neglect or refusal to perform his official duties,!7 
does not confer jurisdiction to entertain an accu- 
sation charging an assessor with having assessed 
property below its full value.18 


Steus-| sion or refusal to assess see supra § 


14 Am.R. 565. 

95. Campbell v. Boone County, 83 
N.E. 357, 41 Ind.App. 710; Caldwell v. 
Boone County, 83 N.E. 355, 41 Ind. 
App. 40; Steusoff v. Liberty County, 
(Tex.Civ.App.) 34 S.W.(2d) 643. 

[a] For example, where the limit 
of compensation to which a county 
assessor was entitled in any year was 
three dollars per day for one hundred 
and eighty days, the board of county 
commissioners could recover of him 
money unlawfully allowed and paid 
him. Caldwell v. Board of Com’rs of 
Boone County, 83 N.E. 355, 41 Ind. 
App. 40. 

96. Steusoff v. Liberty County, 
(Tex.Civ.App.) 34 S.W.(2d) 643. 

[a] Drainage district.—Steusoff Vv. 
Liberty County, (Tex.Civ.App.) 34 Ss. 
W.(2d) 648. ; 

[b] Road district.—Steusoff v. Lib- 
erty County, (Tex.Civ.App.) 34 S.W. 
(2d) 643. 

[c] Reason for rule.—‘“The com- 
missioners’ court could and did di- 
rect that warrants issue to Steusoff 
out of the funds of the drainage dis- 
tricts in payment of his fees as tax 
assessor. Having that control over 
these funds, certainly it should have 
the power to sue to correct a mistake 
made by it in the discharge of this 
duty.” Steusoff v. Liberty County, 
(Tex.Civ.App.) 34 S.W.(2d) 643. _ 

{d] Statute construed as entitling 
thé assessor to fifty-four and eight 
tenths per cent of excess fees earned 
in a certain year, and as being liable 
to the county for three-fourths of 
forty-one and two tenths per cent of 

‘fees earned (Rev. Civ. St. c 4 tit 58). 
Steusoff v. taerhy a eteNy: (Tex.Civ. 
App.) 34 S.W.(2d) : 

PP Evidence held sufficient to 

support defense that tax assessor did 


off v. Liberty County, (Tex.Civ.App.) 
34 S.W.(2d) 643. 

Collection of fees by assessor see 
supra § 743. 

97. Steusoff v. Liberty County, 
(Tex.Civ.App.) 34 S.W.(2d) 643. 

98. Cross references: 
Employment of deputies generally see 

supra § 730. 
Compensation of deputies out of fees 

pee ante assessor’s office see supra 

§ 744. 

99. Steusoff v. Liberty County, 
(Tex.Civ.App.) 34 S.W.(2d) 643. 

Compensation of deputies as being 
statutory see supra § 744. 

1. Steusoff v. Liberty County, 
(Tex.Civ.App.) 34 S.W.(2d) 643. 

2. Stephens County v. Hefner, 16 
S.W.(2d) 804, 808, 118 Tex. 397. 

“The county’s right to recover ex- 
cess fees from appellee was depend- 
ent upon the statute. It provided a 
means by which the excess fees due 
the county could be determined. The 
act of 1923 repealed these provisions 
without any saving clause before any 
reports were required to be made by 
the tax assessor; hence the county’s 


remedy was taken away.” Stephens 
County v. Hefner, supra. 

3. Lincoln v. Chapin, 132 Mass. 
470. 

4 See statutory provisions; and 


cases infra this section. 

[a] Deductions.—Where an  as- 
sessor allows a deduction without a 
statement by the taxpayer under oath 
or affirmation, he is liable to indict- 
ment for a misdemeanor (Tax Act § 
78).. Wycoff v. Creveling, 40 N.J. 
Law 150. ; 

5. State v. Hunter, 8 Blackf, (Ind.) 
212. 

6. State v. Hunter, supra. 
Assessor as being liable for omis- 


(La G 
ie 
212. 
8. Cross references: 
Civil liability to county therefor see 
supra § 754. 
Collection of fees by assessor see su- 
pra § 743. ; 
9. Bolton v. State, 154 S.W. 1197, 
69 Tex.Cr. 582. 
10. State v. Town of Northfield, 
13 -Vt...565; 


State v. Hunter, 8 Blackf. (Ind.) 


11. State v. Town of Northfield, 
supra. . 
12. Peo. v. Willson, 171 N.W. 474, 


205 Mich, 28. : 

[a] “‘Fraud’ in such connection 
imports acts, concealments, or omis- 
sions involving a breach of legal or 
official duty, trust, or confidence im- 
posed, injurious to another or to the 
public, or any portion of the public 
toward whom that duty is owed, 
which results in undue or unconscion- 
able advantage to the official; or those 
in whose behalf it is perpetrated.” 
Peo. v. Willson, 171 N.W. 474, 478, 205 
Mich. 28. 

Cross references: 

Fraudulent assessment generally see 

supra § 729. 

Liability of assessor for fraudulen 
assessment see supra § 748. ’ 
Presumption against fraudulent as- 

sessment see supra § 746. 

13. Criminal intent generally sce 
Criminal Law. § 41. 

14. Admissibility of evidence in 
prosecutions for fraud see Fraud §§ 
181, 198. 

15. Peo. v. Willson, 171 N.W. 


i 
474, 
205 Mich. 28. £ 


16. See supra text and notes-4=9; 
and § 748. 
17. See supra §§ 728-742. —-~~* 


18. Siebe v. San Francisco Super. 
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[§ 757] 18. Liability of Sureties on Assessor’s 
Bond.!® A tax assessor’s sureties are bound, by the 


conditions of their bond as long as the assessor holds» 


his office,2° but an order, although made verbally, 
accepting the bond of an old officer for a new term, 
releases the surety on the preceding bond, if he has 
taken the required oath.21 Where an_ assessor 
wrongfully appropriates fees collected by him during 
his second term and which he should have collected 
during his first term,?2 the sureties on his second 
_ bond, and not those on his first, are liable.2* Where 
an assessor collected a delinquent fee from a tax- 
payer to whom he had given no notice of assessment 
as required by law?* ‘the assessor was not author- 
ized to demand such fee, and the taxpayer could 
recover it against his sureties.*° Sureties are not 


liable for overpayments made to an assessor by a. 


commissioners’ court that was without, jurisdiction 
to order the payments,?° and which, because they 
were not received by the assessor officially, were 
not within the conditions of the bond.?* 

Questions for jury. Whether a tax assessor qual- 
ifies after election so as to release sureties on a 
bond for the term preceding is a question for the 
jury.?8 

Costs. Where a taxpayer recovered against an 
assessor and his sureties a fee which had been 
charged and collected, the award of costs to the tax- 
payer, including those incurred in the justice’s court, 
was proper under a statute providing that the suc- 
cessful party in all civil cases is entitled to full 

Ct., 46 P. 456, 114 Cal. 551. 31. 
; [a] Beason for rule.—The act of 


an assessor in assessing certain prop- 
erty at an amount less than its actual 


TAXATION 


See Assessment § 2. 
32. Beltona Coal & Mining Co, v. 


629° = ey 


[§§ 757-758 


costs.?® 

[§ 758] ©. Assessment of Property in-General*?? 
—1. General Principles—a. Nature and Effect. The 
term “assessment,” as used in the law of taxation, 
has been defined in an earlier part of this work.*? 
It is one of the three parts of the process of raising 
revenue by tax on property,*? the other two being 
the levy®? and the collection.** It includes an of- 
ficial listing of persons and property subject to tax®? 
and an official valuation, appraisal, or estimate of 
value, of the items of property listed?* for the pur- 
pose of constituting a basis for a levy or apportion- 
ment.?? Although an assessment is quasi judicial,**® 
and is directed by one officer to another,*® it is a 
finding of facts,+® rather than an order.*+ 

Broad or narrow meaning. The term “assessment” 
may have either a broad or narrow meaning accord- 
ing to the sense or connection in which it is used.*? 
Usually, it is limited to ‘the listing and valuing of 
the property ;*? and, according to some authorities, 
an assessment may be regarded as made, in the 
sense of fixing a liability on the taxpayer, although 
the precise amount of the tax against his property 
has not yet been computed and extended on the 
roll. However, the term may be used as meaning 
the whole statutory method of imposing the tax, 
embracing all the proceedings for raising money by 
taxation from their inception to their conclusion,*® 
and including the calculation of the rate and amount 
of the tax,*® as well as including the completed tax 


Ala. 677, 26 A.L.R. 421; 


Perry Coun- 
ty v. Selma, etce., R. 


Co., 58 Ala. 546; 


value, for the purpose and with the 
design of enabling it to evade taxa- 
tion, is not a “refusal or neglect” to 
perform official duties, but “wilful 
and corrupt misconduct in office,” for 
which he might have’ been presented 
by the grand jury. Siebe v. San 
Francisco Super. Ct., 46 P. 456, 114 
Calje5ol. 

19. Assessor’s bond as affecting 
qualification see supra § 721. 
~ 20. Steusoff v. Liberty County, 
(Tex.Civ.App.) 34 S.W.(2d) 643, 647. 
vege ee of office see supra §§ 725-— 

6. 

21. Steusoff v. Liberty County, 
(Tex.Civ.App.) 34 S.W.(2d) 643, 648. 

Oath required see supra § 720. 

22. Collection of fees by assessor 
see supra § 743. 

23. Dallas County v. Bolton, (Tex. 
Civ.App.) 158. S.W. 1152. 

[a] Reason for rule.—‘‘As the ap- 
propriation of the sum occurred after 
the second bond was executed by the 
assessor, the sureties on such bond 
would be liable.” Dallas County v. 
eee (Tex.Civ.App.) 158 S.W. 1152, 
1154: 

24. Necessity of notice see § 812. 

25. Davis v. Curtis, 68 So. 419, 192 
Ala. 64. 

26. Steusoff v. Liberty County, 
(Tex.Civ.App.) 34 S.W.(2d) 643. 

27. Steusoff v. Liberty County, su- 
pra. 

28. Steusoff v. Liberty County, su- 
pra. 

29. Davis v. Curtis, 68 So. 419, 192 
Ala. 64. 

Who liable to or for costs generally 
see Costs §§ 172-206. 

30. Assessment: 

Application of constitutional provi- 

ine to see supra §§ 41, 44-48, 72, 


By municipal authorities see Munici- 
pal Corporations §§ 4369-4371, 
4394-4410. : 


Hawkins, 98 So. 26, 210 Ala. 359; | Sussex County v. Jarratt, 106 S.E. 384, 
Iowa Nat. Bank v. Stewart, (Iowa) | 627. 129 Va. 672. 4 
232 N.W. 445. ; 39. Ex parte Williams, 48 S.Ct. 
33. See sunra §§ 673-711. 523. 277 U.S. 267, 72: L.Ed, 877. 
34 See infra X. Returning and filing see infra §§ 
35. U.S.—Western Union  Tele-} 908—-912.-° - 


graph Co. v. Howe, 180 F. 44, 1038 C. 
CrALe 398, 

Ala.—State v. Bradley, 93 So. 595, 
207 Ala. 677. 26 A.L.R. 421; Perry 
Coury v. Selma, ete., R. Co., 58 Ala. 


Towa.—lIowa, Nat. Bank y. Stewart, 


232 N.W. 445. 


Mont.—Butte Electric Ry. Co. v. 
McIntyre, 227 P. 61, 71 Mont. 21. 

Neb.—Hacker v. Howe, 101 N.W. 
255. 72 Neb. 385. 

Vt.—State v. Clement National 
Bank, 78 A. 944, 84 Vt. 167, Ann.Cas. 
1912D 22. 

Va.—Sussex County v. Jarratt, 106 
S.E. 384, 627, 129 Va. 672. ; 

36. Ala.—State v. Bradley, 93 So. 


595, 207 Ala. 677, 26 A.L.R. 421: Per- 
ry County v. Selma, ete., R. Co., 58 
Ala. 546. 


Miss.—Adams v. Lamb-Fish Lum- 
ber Co., 61 So. 6, 104 Miss. 48. 

Mont.—Butte BPlectric Ry. Co. v. 
McIntyre, 227 P. 61, 71 Mont, 21. 

Neb.—Hacker v. Howe, 101 N.W. 
255, 72 Neb. 385. 

N.Y.—In re Donner-Hanna Coke 
Corporation, 209 N.Y.S. 62, 212 App. 
Div. 338. 

Va.—Sussex County v. Jarratt, 106 
S.E. 384, 627, 129 Va. 672. 

387. Western Union Telegraph Co. 
v. Howe, 180 F. 44, 103 C.C.A. 398; 
Johnson v. Board of Park Com’rs of 
Ft. Wayne, (Ind.) 174 N.E. 91; Riggs 
v. Board of Com’rs of Sullivan Coun- 
ty, 103 N.E. 1075, 181 Ind. 172; Iowa 
Nat. Bank v. Stewart, (Iowa) 232 N. 
W. 445 [foll Home Sav. Bank v. 
Stewart, (Iowa) 232 N.W. 471, and 
certher 52i°SiCts 3038; (Stateve Ores 
ment National Bank, 78 A. 944, 84 Vt. 
167, Ann.Cas.1912D 22. 

38. State v. Bradley, 93 So. 595, 207 


*By STANLEY A. HACKETT (§§ 758-809). 


40. Ex parte Williams, 48 S.Ct. 
523, 277 U.S. 26%, 72: LiBds 877. : 

41. Ex parte Williams, supra. 
Compare Grenada Bank vy. Town of 
Moorhead, 133 So. 666, 668, 160 Miss. 
163 (stating that an “assessment for 
taxes is a judgment rendered for mon- 
ey_ to be paid,” but having under con- 
sideration an order of a board of 
equalization). 

[a] Reasons for rule.—‘‘An as- 
sessment does not command the tax- 
payer to do, or to refrain from doing 
any thing; does not grant or with- 
hold any privilege, authority, or li- 
cense; does not extend or abridge 
any power or facility; does not de- 
termine any right or obligation.’ 
Ex parte Williams, 48 S.Ct. 523, 277 
U.S. 267, 271,72 Lad. 877. 

42. Flanigan y. Police Jury of 
Jackson Parish, 82 So. 722, 145 La, 
613; Johnson City v. Clinchfield R, 
Co., 43 S.W.(2d) 386, 163 Tenn. 332; 
Clark v. City of Burlington, 143 A. 
677,101 Vt. 391. 

43. Flanigan vy. 
Jackson Parish, 82 So. 722,.145 La. 
613; Clark v. City of Burlington, 143 
ALTON LOL IV toro O a, 

[a] “To assess property is to 
place a value upon it.” Seested v. 
Ped Wnt 300 S.W. 1088, 318 Mo. 192, 


- 44 In re Babcock, 22 N.E. 2638, 115 
N.Y. 450. ; ; 

Necessity of computation and ex- 
tension generally see infra § 899, 

45. See Assessment § 2. 

46. Flanigan v. Police Jury of 
Jackson Parish, 82 So. 722, 145 La. 
613; Clark v. City of Burlington, 143 
A. 677, 101 Vt. 391, 400. 

“The ultimate purpose of an assess- 
ment, when used in connection with 


For later cases, developments and changes in the law see Annotations, same title and section number 


Police Jury of - 


list,#7 and the final step in the process of taxation 
which fixes a definite and enforceable liability on 
persons and property for the amount of the tax.*8 

[§ 759] b. Necessity and Validity. 
as against an individual or specifie property, a val- 
id*® assessment®® is an indispensable prerequisite 
to the validity and colleetibility or enforceability 
of a tax. A statute which cures irregularities in tax 
proceedings will not cure a want of assessment ;°4 
and an illegality in the assessment cannot be re- 
garded as a mere irregularity healed by the run- 
ning of the statute of limitations.” 
irregularities in the assessment will:not affect its 
validity,®* and no formal assessment is required 


taxation, is to ascertain the amount 
that each taxpayer is to pay. Some- 
times this amount is called an ‘assess- 
ment.’” Clark v. City of Burlington, 
Supra. 

[a] To assess “tax is to fix or set- 
‘ttle the amount to be levied upon the 
property.” Seested v. Dickey, 300 S. 
W. 1088, 318 Mo. 192, 204. 

47. See Assessment § 2 note 8 [a]. 

48. Adams v. Snow, 21 N.W. 765, 
65 Iowa 435; Heaton v. Knight, 21 N. 
W. 764, 65 Iowa 434; East Tennessee, 
etc., R. Co. v. Morristown, (Tenn.Ch. 
ASS WATT: 

[a] “Assessed” and “taxed” held 
used interchangeably in statute.— 
State ex rel, Palmer v. Fleming, 97 N. 
W. 1063, 70 Neb. 529. 

49. Ala.—Driggers v. Cassady, 71 
Ala. 529. 

Cal.—People v. Pearis, 37 Cal. 259; 
People v. Hastings, 29 Cal. 449. 

Colo.—In re-Opinion of Justices, 
123 P. 660, 55 Colo. 17. 

Fla.—State v. Beardsley, 94 So. 660, 
84 Fla. 109. 

La.—W oolfolk v. Fonbene, 15 La. 
Ann. 15. Compare Nylka Land Co, v. 
City of New Orleans, 102 So. 477, 157 
La. 366, 367 (‘the taxes are one thing, 
and the assessments another. The 
taxes levied may be perfectly legal 
and constitutional, and the assess- 
ments erroneous”); Furlow v. Guil- 
‘lot, 66 So. 765, 136 La. 162 (a tax may 
be legal although the assessment is 
defective or erroneous). 

Mo.—State ex rel. and to Use of 
Jennings v. Hamilton, 293 S.W. 378; 
State ex rel. Koeln v. Lesser, 141 S. 
W. 888, 237 Mo. 310; State v. Linney, 
90 S.W. 844, 192 Mo. 49; Abbott v. 
Lindenbower, 42 Mo. 162. 

Neb.—Morrill v. Taylor, 6 Neb. 2%. 

N.J.—Mitsch v. Riverside Tp., 92 
A. 436, 86 N.J.Law 603. 

N.Y.—Matter of Nichols, 54 N.Y. 
62; Westfall v. Preston, 49 N.Y. 349. 

Pa.—Bonnett v. Murdoch, 45 A. 317, 
193 Pa. 527. 

Tex.—Yenda v. Wheeler, 9 Tex. 408; 
Sullivan v. Bitter, 113 S.W. 193, 51 
Tex.Civ.App. 604. : 

Ont.—Bell v. Burlington, 9 Ont.W. 
N. 182 [mod 34 Ont.L. 410, 9 Ont.W.N. 


ey valid assessment is an essential 
prerequisite to the lawful exercise of 
the power of taxation.” Abbott v. 
Lindenbower, 42 Mo. 162, 168. 

[a] Due process of law.—"The as- 
sessment is the foundation of the 
claim of the government, whether it 
be of the State or of a municipality, 
against the citizen, of the particular 
amount claimed by it as taxes against 
him for any year. A law providing 
that this sum shall be due no matter 
what error there may be in the as- 
sessment, is simply oe Pee of 

cing the property o e citizen 
eee the ooh irbiled discretion of 


the persons who for the time being 


may wield the taxing power. It is 
therefore an instrumentality for tak- 
ing the property of the citizen with- 
out due process of law, and is un- 
constitutional and void.” Malone vy. 
Williams, 103 S.W. 798, 118 Tenn. 
390, 431, 121 Am.S.R. 1002. 

Refund or recovery back of taxes 
illegally or wrongfully assessed see 


TAXATION 


by statute.®® 
Ordinarily, 


However, mere 


infra §§ 1258-1288. 
Valid assessment as essential to: 
Maintenance of action for recovery of 
taxes see-infra § 1385. 
Tax lien see infra VIII. 
Validity of tax sale see infra XII. 
50. 'U.S.—George v. Mutual _ In- 
vestment & Agency Co., 284 F. 681. 
Ala.—Town of Albertville v. Hoop- 
er, 72 So. 258, 196 Ala. 642, 644 [quot 
Cye]; Perry County v. Selma, etc., R. 
Co., 58 Ala. 546. J 
Ariz.—Waller v. Hughes, 11 P. 122, 
2 Ariz. 114. 
Cal.—Lake County v. Sulphur Bank 
Abele ity Min. Co., 4 P. 876, 66 Cal. 


Idaho.—Quivey v. Lawrence, 1 Ida- 
ho 313. 

Ill.— Graves v. Bruen, 11 Ill. 4381. 

Iowa.—Appanoose County v. Ver- 
milion, 30 N.W. 616, 70 Iowa 365; 


| Worthington v.. Whitman, 25 N.W. 


124, 67 Iowa 190; 
ham, 43 Iowa 162. 

Ky.—Commonwealth v. Chesapeake, 
O: .&.S. Re Co., 1133 S-W.°559, 141 Ky. 
633; Covington v. Carroll, 108 S.W. 
295, 32 Ky.L. 1255; National Bank of 
Commerce v. Licking Valley Land, 
etc., Co., 22.S.W. 881, 15 Ky.L. 211. 

Mich.—Newkirk v. Fisher, 40 N.W. 
189, 72 Mich. 113. 

i chguon Bisa opmeed v. Brown, 35 Miss. 

Neb.—Nebraska City v. Nebraska 
City Hydraulic Gas Light, ete., Co., 2 
N.W. 870, 9 Neb. 339. 

N.C.—North Carolina R. Co. v. 
Alamance County, 77 N.C. 4. 

Pa.—Broad & Sansom Realty Co. v. 
Fidelity Bldg. Corporation, 141 A. 34, 
292 Pa. 287; Miller v. Hale, 26 Pa. 
432; Bratton v. Mitchell, 1 Watts&S. 
310; McCall v. Lorimer, 4 Watts 351; 
Appeal of Forsthoffer Post, 12 Pa. 
Dist.&Co. 211. 

Tex.—State Mortg. Corporation v. 
Ludwig, (Civ.App.) 35 S.W.(2d) 267. 

Sask.—Viola School Dist. v. Canada 
Saskatchewan Land Co.,:'3 Sask.L. 498. 

[a] “Foundation of all property 
taxes is the assessment.” State v. 
State Board of Equalization of Mon- 
tana, 215 P. 667, 67 Mont. 340. 349. 

[b] Taxes cannot become due un- 
less, and until, they have been as- 
sessed. Broad & Sansom Realty Co. 
v. Fidelity Bldg. Corporation, 141 A. 
34, 292 Pa. 287; Miller v. Hale, 26 Pa. 
432; McCall v. Lorimer, 4 Watts 
(Pa.) 351: 

51. People v. Holladay, 25 Cal. 300; 
McReynolds y. Longenberger, 57 Pa. 
138. 

52. Townsend v. Edwards, 6 So. 
212, 25 Fla. 582; Davenport v. Knox, 
34 La.Ann. 407; Person v. O’Neal, 32 
La.Ann. 228; Woolfolk v. Fonbene, 15 
La.Ann, 15. 

Statutes protecting tax titles see 
infra XIV. 

53. Kern River Co. v. Los Angeles 
County, 130. P. 714, 164 Cal. 751; 
Greenville v. Blair, 72 A. 177, 104 Me. 
444; Union Coal Co. v. Northumber- 
land County Com’rs, 13 Pa.Dist. 160. 

[a] In absence of fraud mere ir- 
regularities in a tax assessment do 
not vitiate it. Kern River Co. v. Los 
Angeles County, 130 P. 714, 164 Cal. 
751, 

{b] Irregularity in election of 


Early v. Whitting- 
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where a special tax is levied on specific property,®4 
or a tax of a prescribed amount is directly levied . 


Prerequisite to levy. A valid®* assessment®’ is 
ordinarily a necessary step preliminary to the levy 
of a valid tax.*8 

Partial invalidity. If the assessment is valid in 
part and void in part, the whole assessment will not 
be invalidated if the legal and illegal portions can 
be separated clearly and certainly ;°° 
assessment is so blended as a whole or a unit that 
it is impossible to separate the illegal portion from 
the legal the entire assessment will be treated as 
illegal and void.°° 


but if the 


town collector does not affect the 
validity of an assessment of taxes. 
Pendleton v. Briggs, 92 A. 1024, 37 
he 352, reh den 98 A. 794, 37 R.I. 

{c] Informality or irregularity by 
board of supervisors in the execution 
of their duties in matters of taxation 
will not render any assessment in- 
valid. Ball v. P- V. & K. Coal Co., 31 
S.W.(2d) 707, 235 Ky. 445. . 

54. Hall v. Houston, ete., R. Co., 
39 Tex. 286, 

55. Dollar Savings Bank vy. .U. S., 
19 Wall. (U.S.) 227, 22 L.Ed. 80; U.S. 
v. Halloran, 26 F.Cas.No. 15,286, 14 


| Blatchf. 1; Wells v. Burbank, 17 N.H. 


393; Stuard v. Thompson, (Tex.Civ. 
Apv.) 251 S.W. 277. 

Franchise tax based on corpora- 
Linh capital stock see infra §§ 834, 


56. Western Union Telegram Co. 
v. Howe, 180 F. 44, 103 C.C.A. 398. 

57. Johnson v. Board of Park 
Com’rs of Ft. Wayne, (Ind.) 174 N.E. 
91; Worthington v. Whitman, 25 N.W. 
124, 67 Iowa 190. See Clark v. City of 
Burlington, 143 A. 677, 101 Vt. 391, 
400 (“an assessment does not of it- 
self lay the charge upon either per- 
son or property, but is a step prelimi- 
nary thereto’’). 

Statutes requiring levy to he 
based on assessment roll or list see 
supra § 693. 

59. Fla.—Wade v. Murrhee, 78 So. 
536, 75 Fla. 494; Tampa v. Mugge, 
24 So. 489, 40 Fla. 326. 

Tll.— People v. Chicago & A. R. Co., 
113 N.E. 142, 273 Ill. 452. » 

Neb.—Grant v. ‘Bartholomew, 78 
N.W. 314, 57 Neb. 673 [mod on other 
grounds 58 Neb. 839, 80 N.W. 45]. 

N.M.—U. S. Trust Co. v. Territory, 
62 P. 987, 10 NM. 416 [aff 22 S.Ct. 
172;-183.-U.S. 535, 46 Libid..315). 

R.I.—Mowry v. Slatersville: Mills, 
37 A. 538, 20 R.I..94. ' 
’ Tex.—State v. Fulmore, (Civ.App.) 
71 S.w. 418. 

Vt.—Bixby v. Roscoe, 81 A. 255, 85 
Vt. 105. Contra Meacham v. New- 
port, 40 A. 729, 70 Vt. 264. 

Effect of partial illegality of levy 
see supra § 704. 

60. U.S.—Santa Clara County v. 
Southern Pac. R. Co., 6 S.Ct. 1132, 118 
U.S. 394, 30 L.Ed. 118. ¢ 

Cal.San Pedro, L. A. & S. L. R. 
Co. v. City of Los Angeles, 179 P. 393, 
180 Cal. 18. 

D.C,—Alexandria Canal, etc., Co. v. 
District of Columbia, 16 D.C. 376. 

Idaho.—Chicago, M. & St. P. Ry. 
Co. v. Kootenai County, 192 P. 562, 33 
Idaho 234. 

Ill.— People v. Cairo, V. & C. Ry. 
Co., 100 N.E. 207, 256 Ill. 432. 

Ind.—Hart v. Smith, 64 N.B. 661, 
159 Ind. 182, 95 Am.S.R. 280, 58 L.R.A. 
949. 

N.Y.—People ex rel. Postai Tele- 
graph-Cable Co. v. State Board of 
Tax Com’rs, 120 N.B. 192, 224 N.Y. 
167 [reh den 121 N.E, 885, 224 N.Y. 


601]. 

Okl.—Davenport v. By Ge a 
110, 57 Okl. 341. 

Vt.—Scott v. St. Johnsbury Acade- 
my, 84 A. 567, 86 Vt. 172; Johnson v. 
Jones, 83 A, 1085, 86 Vt. 167. 


Doyle, 
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Presumption is that an assessment is valid®! and 


eorrect.°? 


- [§ 760] e. Statutory Provisions.** 
ment of taxes, or of property for taxes, must be 
made under the authority, and in accordance with 
the provisions of, a statute®* which is valid®® and 
A new assessment law will 
not be construed to operate retrospectively®’ unless 
such is its clear meaning;®*® and the repeal of an 
act under which an assessment has been made will 
not vacate or invalidate the assessment.®° 
utes of the different states differ much in their 
_ requirements in respect of the assessment of taxes,"° 


in force at the time.®® 


Whether entire assessment roll is 
vitiated by undervaluation of proper- 
ty of one person see infra § 791. 

61. Cal.—Coleman v. Los Angeles 
County, 182 P. 440, 180 Cal. 714. 

Ill.—People v. Hulin, 86 N.E. 666, 
237 Ill) 122. 

La.—Merchants’ Mut. Ins. Co. Vv. 
Bd. of Assessors, 3 So. 891, 40 La.Ann. 
SL. 

N.H.—Perry v. Buss, 15 N.H. 222; 
Blake v. Sturtevant, -12 N.H. 567. 

N.Y.—People ex rel. Postal Tele- 
graph-Cable Co. v. State Board of Tax 
Com’rs, 120 N.E. 192, 224 N.Y. 167 
[reh den 121 N.E, 885, 224 N.Y. 601]. 

Tenn.—State v. Collier, 23 S.W.(2da) 
897, 160 Tenn. 403. 


Tex.—Clark v. Elmendorf, (Civ. 
App.) 78 S.W. 538. 
Va.—Rixey’s Ex’rs v. Common- 


wealth, 99 S.E. 573, 125 Va. 337 [reh 
den 101 S.E. 404, 125 Va. 337 (cert gr 
Virginia Trust Co. v. Commonwealth 
of Virginia, 41 S.Ct. 320, and writ of 
error dism 41 S.Ct. 322, 255 U.S. 561, 
65 L.Ed. 786)].. t = 

Presumption of compliance with 
statute: 

Generally see infra § 760. F 
As to particular matters see passim 

infra §§ 763-791. , 

62. U.S.—Union Refrigerator 
Transit Co. v. Lynch, 20 S.Ct. 631, 
177 U.S. 149, 44 L.Ed. 708. 

Colo.—Union Pac. R. Co. v. Hanna, 
214 P. 550; 73 Colo. 162. 

La.—Industrial Lumber Co, v. 
Oden, 85 So. 901, 147 La. 751; Lee- 
Baker Dry Goods Co. v. Louisiana Tax 
Commission, 130 So. 877, 15 La.App. 
237; Baker-Lawhorn & Ford v. Lou- 
jsiana Tax Commission, 130 So. 642, 15 
La.App: 189. 

Mo.—State v. Hannibal, etc., R. Co., 
13 S.W. 406, 101 Mo. 120. 

N.Y.—People v. Wells, 77 N.E. 19, 
184 5 NOY..1275,. 121 sAm-.S.Ro 840). 22 
L.R.A.N.S. 905 [aff 208 U.S. 14, 52 
L.Ed. 370]; People v. Coe Mfg. Co., 
244 N.Y.S. 41, 187 Misc. 878; People 
ex rel. Rayland Realty Co. v. Cantor, 
204 N.Y.S. 195, 122 Misc. 449. 

Tenn.—State v. Collier, 23 S.W.(2d) 
897. 160 Tenn. 403. 

Va.—Pembroke Limestone Works v. 
Commonwealth, 123 S.E. 334, 139 Va. 
“270. 

[a] Evidence held sufficient to re- 
but presumption.—Humphreys Vv. 
County Court of Monroe County, 110 
S.E. 701, 90 W.Va. 315. 

Presumption of correctness of val- 
uation see infra § 791. 

63. Particular statutory provisions 
see infra §§ 761-812. 

64. Ala.—Morris v. Card, 135 So. 
340, 223 Ala. 254. 

Cal.—Lake County v. Sulphur Bank 
Quicksilver Min. Co., 4_P. 876, 66 Cal. 
ler 


Mass.—Hough v. North Adams, 82 
N.E. 46, 196 Mass. 290. . 
Mo.—State ex rel. Koeln v. Lesser, 
141 S.W. 888, 237 Mo. 310. 
N.Y.—Cromwell v. MacLean, 25 N. 
i. 932, 128 N.Y. 474; McMahon vy. 
Palmer, 6 N.E. 400, 102 N.Y. 176, 55 
Am.R. 796; Bennett v. Kovarick, 51 
N.Y.S. 752, 28 Misc. 76. 
N.C.—Caldwell Land, ete., Co. v. 
Smith, 65 S.E. 641, 151 N.C. 70. 
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and it is only where the statutes of one jurisdiction 


are substantially like those of another jurisdiction 


An _assess- 


fone. 


and as the mode 
The stat- 


of assessment,’® 


-Porto Rico.—Gonzales v. Pirazzi, 23 
Porto Rico 370. 

Tex.—Federal Royalty Co. v. State, 
(Civ.App.) 42 S.W.(2da) 670, 674. 

“Tt is the law that all tax assess- 
ments, to be valid, must be made as 
provided by the statute.” Federal 
Royalty Co. v. State, supra. 

[a] Appropriation act.—A statute 
appropriating a specific sum of money 
out of the general revenue of the state 
for a specific purpose does not author- 
ize the assessment of a tax for that 
purpose. Choat vy. Phelps, 66 P. 1002, 
63 Kan. 762. 

[b] Deviation from statutory pro- 
cedure not commended.—Union Coal 
Co. v. Northumberland County 
Comrs., 13 Pa.Dist. 160. 

[ec] Strict or substantial compli- 
ance.—(1) A substantial compliance 
with the statute has been held neces- 
sary (Graham v. West Tampa, 71 So. 
926, 71. Fla. 605; Sanders v. Downs, 


36 N.H. 391, 141 N.Y. 422; May» v. 
Traphagen, 34 N.B. 1064, 139 N.Y. 
478; Cromwell v. MacLean, 25 N.E. 


932, 123 N.Y. 474) (2) and sufficient 
(San Francisco, ete, R. Co. v. State 
Bd. of Equalization, 60 Cal. 12: Lud- 
low v. City of Ludlow, 153 S.W. 783, 
152 Ky. 545; South Platte Land Co. 
v. Crete, 7 N.W. 859, 11 Neb. 344): 
(3) but it has also been said that ‘‘all 
proceedings in the nature of assess- 
ing property for purposes of taxation 
. . . are in invitum, and must be 
stricti juris’ (Perham vy. Putman, 
267 P. 305, 309, 82 Mont. 349). 

[d] Impossibility of compliance.— 
If the manner of making assessments 
prescribed by law can by no possibil- 
ity be conformed to, then no tax can 
be levied. State ex rel. Union Blec- 
tric Light & Power Co. v. Gehner, 286 
S.W. 117, 315 Mo. 666. 

65. See infra text and notes 73-78. 

66. State v. Edwards, 38 S.W. 73, 
136 Mo. 360; Westchester Fire Ins. 
Co. v. Sullivan, 121 P. 472,°45 Mont. 
18; Appeals from Taxation, 1 Phila. 
(Pa.) 418. 

[a] Statutes held not repealed.— 
Salisbury v. Jackson, 43 A. 928. 89 
Md. 518; Fulton v. Krull, 93 N.E. 
494, 200 N.Y. 105; People ex rel. Al- 
bany County Sav. Bank v. Lewis, 234 
N.Y.S. 457, 226 App.Div. 182 [rev 233 
N.Y.S. 107, 133 Misc. 499]; Thacker 
v. Witt, 166 P. 713, 64 Okl. 169. 

67. Conn.—Montgomery v. Town 
of Branford, 142 A. 574, 107 Conn. 697. 

Ga.—Southern Express Co. v. At- 
lanta, 54 S.E. 771, 126 Ga. 45. 

Kan.—Johnson v. Woodburn, 215 P. 
275, 118 Kan. 505 [reh den 216 P. 827, 

Porto Rico.—Gonzales vy. Pirazzi, 23 
114 Kan. 66]. 

La.—Bowman-Hicks Lumber Co. v. 
Oden, 86 So. 313, 147 La. 870. 

Miss.—Butts v. Ricks, 34 So. 354, 
82 Miss. 533; Selden v. Coffee, 55 
Miss. 41. 

Mo.—LiVingston County v. Hanni- 
bal, etce., R. Co., 60 Mo. 516. 

Mont.—Butte & Superior Mining 
Se v. McIntyre, 229 P. 730, 71 Mont. 

Neb.—Adair vy. Miller, 190 N.W. 865, 
109 Neb. 295. 

N.J.—Scudder v. Baker, 33 N.J.Law 
424 [rev 32 N.J.Law 203]. 


Power of legislature; due process of law.*? 
the constitutional guaranty of due process of law 
is only that the essentials of taxation be observed,” 


that decisions in the former jurisdiction have per- 
suasiveness as authorities in the latter jurisdic- 


As 


of assessment is an administrative 


matter which does not touch the fundamentals con- 
templated by the Fourteenth Amendment,’* state 
legislatures have full power to prescribe the manner 


including particular methods for 


S.D.—Danforth v. McCook County, 
EOS Ne 940, 11 S.D. 258, 74 Am.S.R. 
808. 

Wash.—Heilig v. Puyallup, 34 P. 
164, 7 Wash. 29. 

Wis.—State v. Cary, 203 N.W. 397, 
186 Wis. 618. 

Time of assessment generally see 
infra § 761. 

68. Anderson v. Ritterbusch, 98 P. 
1002, 22 Okl. 761; Tennessee Fertiliz- 
er Co. vy. McFall, 168 S.W. 806, 128 
Tenn. 645. 

[a] Statute held to apply to cal- 
endar year in which it took effect. 
People v. Board of Review of Cook 
County, 125 N.E. 274, 290 Ill. 467 [foll 
tea v. Panagakis, 170 N.E. 667, 339 

[b] Legislature may provide for 
retrospective assessment of property. 
Eastern Kentucky Coal Lands Corp. 
v. Com., 106 S.W. 260, 108 S.W. 1138, 
127 Ky. '667;, 32, Ky-L. 129,83 Ky. Li: 
49 [aff 31 S.Ct..171,'219 U.S, 140,. 55, 
L.Ed. 137]. 

Back assessment of omitted prop- 
erty generally see infra VII. 

Lack of vested right see Constitu- 
tional Law § 533. 

69. Me.—State v. 


Waterville Sav. 
Bank, 68 Me. 515. 


Md.—Baltimore City Appeal Tax 


Ct. v. Maryland Univ., 50 Md. 457; 
Baltimore City Appeal Tax Ct. v. 
Baltimore Academy, 50 Md. 437; Bal- 
timore City Appeal Tax Ct. v. Patter- 
son, 50 Md. 354 [aff 104 U.S. 592, 26 
L.Ed. 845]; Baltimore City Appeal 
Tax Ct. v. Western Maryland R. Co., 
50 Md. 274. , , 

N.D.—State v. Moorhouse, 67 N.W. 
140, 5 N.D. 406. 

Pa.—Com. v. Philadelphia, etce., Tel. 
Co., 2 Dauph. Co. 394. 

Va.—Commonwealth v. Camp Mfg. 
Co.. 63 S.BH. 978, 109 Va. 84. 

Wash.—Woodward v. Taylor, 73 P. 
785, 75 P. 646, 33 Wash. 1 [error dism 
eee an 76,,199 U.S. 274, 50 Led. 
1 i 

70. See statutory provisions. 

71. Stone v. Norris, 101 A. 428, 40 
Roe ATT 

72. Constitutionality of particular 
peerunons see passim infra §§ 763— 

73. See supra § 96. 

74. Rogers v. Hennepin County, 
86 S.Ct. 265, 240 U.S. 184, 60 L.Ed. 594. 

[a] Thus the assessment for tax- 
ation of memberships in a chamber 
of commerce under the head of ‘‘mon- 
eys and credits’ is a matter not 
touching fundamentals contemplated 
by Const. Amendm. 14. Rogers v. 
Hennepin County, 36 S.Ct. 265, 240 
U.S. 184, 60 L.Ed. 594 [aff 145 N.Ww. 
112, 124 Minn. 539}. 

[b] Statute providing for ass !s- 
ing land by government surveys or 
plan as shown in maps and other de- 
scriptions sufficiently complies with 
due process. Dimitry v. Jones, 115 
So. 786, 149 Miss. 641. 

75. Illinois Cent. R. Co. v. Ken- 
tucky, »80 S.Ct. 95,° 218 US) 551854 
L.Ed. 1147 [aff 108 S.W. 245, 128 
Ky. 268, 32 Ky.L. 1112]; Oglesby v. 
Chandler, 288 P. 1034, 87 Ariz. 1; Mis- 
souri, K. & T. R. Co. v. Shannon, 100 
S.W. 138, 100 Tex. 379, 10 L.R.A.N.S. 


For later cases, developments and changes in the law see Annotations, same title ang section number, 


y\ 


- §§ 760-761] 


particular classes of property,7® if due notice and 
a reasonable opportunity for a hearing are afford- 
ed,‘* and provided an arbitrary rule of assessment 
is not established,’® or a system of valuation adopt- 
ed which is designed to operate unequally.?® 
Mandatory and directory provisions. 
visions of a statute relating to the assessment of 
taxes which are intended for the security of the cit- 
izen,*° or to insure equality of taxation,®! or for 
certainty as to the nature and amount of each per- 
son’s taxes,S? are mandatory; but those designed 
merely for the information or direction of officers,®* 
or to secure methodical or systematic modes of 
proceeding,®* are merely directory. 
sessor or other proper officer should obey and fol- 
low not only mandatory,*®® but also directory,** pro- 
visions, his failure to obey invalidates the assessment 


681 [aff (Civ.App.) 97 S.W. 527). 

[a] Statutory method of assess- 
ment held reasonable.—Day v. Simms 
Oil Co., 23 F.(2da) 923 [aff 31 F.(2d) 
506, cert den 49 S.Ct. 514, 279 U.S. 
874, 73 L.Ed. 1009]. 

[b] Statute invalid in part.—Al- 
though the provisions of a statute as 
to the collection of taxes may be in- 
valid, yet if its provisions in regard 
to the assessment are separable and 
independent, they may stand and be 
enforced. . Com: vi EB. He, Taylor Jr, 
cos 41 S.W, 11, 101 Ky. 325, 19 Ky.L. 

76. Susquehanna Power Co. v. 
State Tax Commission of Maryland, 
51> S.Ct. 434,.283. U.S. 291, 75 L.Ed. 
1042 (aff 151. A. 29, 159 Md. 334]; 


Beers v. Glynn, 29 S.Ct. 186, 211 U.S. 


477, 53 L.Ed. 290; Pittsburgh, etc., R. 
Co. v. Backus, 14 S.Ct. 1114, 154 U.S. 
421, 38 L.Ed. 1031 [aff 33 N.E. 432, 133 
Ind. 625]; Bell’s Gap R. Co. v. Penn- 
Sylvania, 10 S.Ct. 533, 134 U.S. 232, 
33 L.Ed. 892; Kentucky Railroad Tax 
@ases,.6S,Cts 57,115. UiS. (321,29. Ti. 
Ed. 414; Dimitry v. Jones, 115 So. 786, 
149 Miss. 641; Yazoo, etc., R. Co. v. 
Adams, 25 So. 355, 77 Miss. 764; Mis- 
souri, ete., R. Co. v. Shannon, 100 8S. 
W. 138, 100 Tex. 379, 10 L.R.A.N.S. 
681 “katt (Civ. App.) 97. SW. 52775 
Clark vy. City of Burlington, 143 A. 
677, 101 Vt. 391. 

77. See infra §§ 812-817. . 

78. Board of Directors of Miller 
Levee Dist. No. 2 v. Prairie Pipe Line 
Co., 292 F. 474 [cert den 44 S.Ct. 180, 
263 U.S. 718, 68 L.Ed. 523, and error 
dism 45 S.Ct. 228, 267 U.S. 573, 69 
L.Ed. 794]. 

79. Equality and uniformity see 
supra §§ 41, 44-48. 

80. Ala.—State Auditor v. Jackson 
County, 65 Ala. 142. A 

Mass.—Torrey v. Millbury, 21 Pick. 
4 


N.Y.—Lancaster Sea Beach Imp. 


Co. v.. New York, 108 N.E. 90,° 214 
iN ale 
Philippine.—Roxas v. Rafferty, 37 
Philippine 957. 

S.D.—Brink v. Dann, 144 N.W.., 734, 

S.D. 81. : 

33 a Torrey v. Millbury, 21 Pick. 
(Mass.) 64; Roxas v. Rafferty, 37 

hilippine 957. 

Fleer tories v. Millbury, 21 Pick. 
(Mass.) 64; Roxas v. Rafferty, 37 
Philippine 957. 

83. State Auditor v. Jackson Coun- 
ty, 65 Ala. 142; Torrey v. Millbury, 
21 Pick. (Maiss.) 64; Roxas v. Raf- 
ferty, 37 Philippine 957. ; 

84. State Auditor v. Jackson Coun- 
ty, 65 Ala. 142; Torrey v. Millbury, 
21 Pick. (Mass.) 64; Roxas v. Raf- 
ferty, 37 Philippine 957. 

85. State Auditor v. Jackson Coun- 
ty, 65 Ala. 142; State v. Wisconsin 
Tax Commission, 201 N.W. 764, 185 
Wis. 525. 

86. State Auditor v. Jackson Coun- 

Ala. 142. 
Yep? Ala.—State Auditor v. Jackson 
County, supra. 


Md.—O’Neal Vv. etc., 


Virginia, 
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tory.®* 


Those pro- 
the law.®® 


While the as- 


Bridge Co., 18 Md. 1, 79 Am.D. 669. 
Sri Eig RA vy. Millbury, 21 Pick. 

Minn.—Corbet v. Rocksbury, 103 N. 
W. 11, 94 Minn. 397. 

N.Y.—Lancaster Sea Beach Imp. 
Le New York, 108 N.H. 90, 214 

S.D.—Brink y. Dann, 144 N.W. 734, 
33 S.D. 81. 

88. Union Trust Co. of Maryland 
v. State, 81 A. 8738, 116 Md. 368; State 
v. Several Parcels of. Land, 119 N.W. 
21, 83 Neb. 13, L.R.A.1916H 1. 

U.S.—Miller v. Estabrook, 273 
F. 143. 


Ala.—Walling v. Morgan County, 
28 So. 433, 126 Ala. 326; State Audi- 
tor v. Jackson County, 65 Ala. 142. 

Ark.—Moore v. Turner, 43 Ark. 243. 
Palmer v. Boling, 8 Cal. 384; Bell v. 
Fee Title Co., 231 P. 598, 69 Cal.App. 
437; California Domestic Water Co. 
v. Los Angeles County, 101 P. 547, 10 
Cal.App. 185. 


Ca. 
N.Y 


Ill.—People v. Garner, 108 N.E. 
344, 267 Ill. 396. 
Ind.—Adams v. Davis, 9 N.E. 162, 


109 Ind. 10; 
Ind. 172. 

Iowa.—Fidelity Inv. Co. v. White, 
223 N.W. 884, 208 Iowa 519 [mod on 
other grounds 225 N.W. 868]; Bur- 
dick v. Connell, 29 N.W. 416, 69 Iowa 
458; Silcott v. McCarty, 17 N.W. 460, 
62 Iowa 161; Beeson v. Johns, 13 N. 
W. 97, 59 Iowa 166 [aff 8 S.Ct. 352, 124 
U.S._56, 31 L.Ed. 360]. 

Kan.—Smith v. Seully, 71 P. 249, 66 
Kan. 139. 

La.—Corkran Oil, ete., Co. v. Arnau- 
det, 35 So. 747, 111 La. 563 [error dism 
26 S.Ct. 41, 199 U-S. 182, 50 L.Ed. 143]; 
Oteri v. Parker, 7 So. 570, 42 La.Ann. 
374; State vy. Louisiana Sav. Bank, 
etc., Co., 32 La.Ann. 1136. 

. Mass.—Blossom vy. Cannon, 14 Mass. 
nie 

Mich.—Redding v. Lamb, 45 N.W. 
997, 81 Mich. 318; Hood v. Judkins, 
28 N.W. 689, 61 Mich. 575; Perkins v. 
Nugent, 7 N.W. 757, 45 Mich. 156; 
re v. Chapin, 3 N.W. 8738, 42 Mich. 
24, 

Minn.—Thompson vy. Tinkcom, 15 
Minn. 295; St. Peter’s Church v. Scott 
County, 12 Minn. 395. 

N.Y.—People ex rel. Dexter Sul- 
phite Pulp & Paper Co. v. Hughes, 157 
N.E. 922, 246 N.Y. 35 [rearg den 159 
N.E. 642, 246 N.Y. 539, and am 161 
NSBR 1895 247 NVY.: 576]; ~Colman -v: 
Shattuck, 62 N.Y. 348; Lancaster Sea 
Beach Improvement Co. v. City of 
New York, 146 N.Y.S. 734, 161 App. 
Div. 469 [aff 108 N.E. 90, 214 N.Y. 1); 
Matter of Peek, 80 Hun 122, 30 N.Y.S. 
59; Chamberlain v. Taylor, 36 Hun 
24) [aff 11 N.H. 625,.105 N.Y. 185]; 
Johnson v. Learn, 30 Barb. 616; Mat- 
ter of Farmers’ Nat. Bank, 1 Thomps. 


Hazzard v. Heacock, 39 


&C. 383; Matter of Murphy, 9 Misc. 
647, 30 N.Y.S. 511; Peo. v. McComber, 
TON YS TL. 


Or.—Citizens’ Nat. Bank of Baker 
City v. Baker County Board of Equal- 
jzation, 222 P. 341, 109 Or. 669. 2 

Pa.—Elliot v. City of Philadelphia, 


Liberal construction. 
general taxes will be liberally construed.®® 

It will be presumed, until the contrary is shown, 
that an assessment was made in conformity with 


[§ 761] d. Time and Date of Assessment.°° 
revenue laws commonly provide that the assessment 
shall be made, or shall be completed, on a certain 
day or within a certain time.®? 
is so far directory that the assessment will not be 
invalidated by a delay beyond the statutory time, 
unless it is shown that the delay prejudiced the par- 
ticular taxpayer by depriving him of a right to be 
heard before the board of equalization or other- 
wise operated to his disadvantage.®? 
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only when the provision not observed is manda- 


Laws for the assessment of 


The 


Such a provision 


Also, an ex- 


78 A. 107,.229 Pa. 215. See Common- 
wealth v. Dobrowolski, 5 Pa.Dist.&Co. 
16 (payment of a tax to a collector 
raises a presumption that the name 
appeared upon the tax duplicate and 
that the collector performed his duty, 
but from this presumption the court 
is not permitted to draw the further 
presumption that the tax collected 
was regularly assessed, as this would 
be basing one presumption upon an- 
other). 

Vt.—Adams v. Sleeper, 24 A. 990, 


64 Vt. 544; Brock v. Bruce, 2 A. 598, 
ae ve 261; Macomber y. Center, 44 


Wis.—Green Bay, etc., Canal Co. v. 
Outagamie County, 45 N.W. 536, 76 


Wis. 587. 

Ont.—McDonell v. McDonald, 24 
U.C.Q.B. 74. 

[a] Every presumption is made in 


favor of regularity of assessments. 
cor Storch v. Scranton City, 3 Pa.Co. 

Presumption of: 

Compliance with statute in particular 

patter see passim infra §§ 763-— 
Regularity of acts of assessor see 

Evidence § 70 
Validity and correctness of assess- 

ment generally see supra § 759. 

90. Cross references: 
Retrospective operation of assess- 

cry statutes generally see supra 
Time for: 

Assessment of omitted property see 

infra § 996. 
Filing assessment roll see infra § 
908. ; 
Listing of property by taxpayer see 
infra § 763. 

91. See statutory provisions. 

[a] Local law held repealed by 
general law intended to establish a 
uniform date for making assessments 
in all the counties of the state and 
expressly repealing all laws or parts 
of laws, general or local, in conflict 
therewith. Assessment of Property 
in Clinton County, 6 Pa.Dist. 678, 20 
Pa.Co. 85. 

[b] Special law held not impliedly 
repealed by general law relating to 
the same subject matter and passed 
at the same legislative session. State 
ex rel. City of New Orleans v. Louisi- 
ana Tax Commission, 130 So. 46, 171 
La. 211. 

[ec] Legislature may fix time (1) 
of assessment. Central Iowa R. Co. v. 
Wright County, 25 N.W. 128, 67 Iowa 
199. (2) A constitutional provision 
that property shall be assessed every 
fifth year does not withdraw from the 
legislature the right to provide for an 
assessment oftener than that. Ex p. 
Lynch, 16 S.C. 32; Alexander v. Com- 
monwealth, 120 S.E. 296, 137 Va. 477. 

92. Cal.—Peo. v. Latham, 52 Cal. 
598; Hart v. Plum, 14 Cal. 148. 

Fla.—Jinkins v. Entzminger, 135 
So. 785 [foll State v. Upper St. Johns 
River Nav. Dist., 135 So. 784]; Stieff 
vy. Hartwell, 17 So. 899, 35 Fla. 606. 

Idaho.—Armstrong v. Jarron, 125 P. 
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amination of the property assessable may be begun 
before the assessment year commences, where the 
actual assessment is made within the year.°* How- 
ever, the assessment must always be made as of the 
date fixed by statute for the assessment or for as- 
sessment purposes, and with reference to conditions 
as then existing.®°* Within the meaning of such a 
statute, the assessment is completed when the per- 
sons and property to be taxed have been listed and 
the amounts to be collected have been computed ;°° 
and after that date, until a new assessment, assessors 
are not bound to regard changes in the title to tax- 
able property or in its value,®® except under stat- 
utes requiring an increase in assessed valuation 
where structures or improvements are added to real 
property intermediate periodical assessments.°*7 In 
jurisdictions wherein assessments are made each 
year, each annual assessment of property for taxa- 
tion is a separate entity, distinct from the assess- 
ments of the previous and subsequent years;°* but 
in jurisdictions wherein an assessment of a previous 
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year may be used as a basis for the taxation of a 
subsequent year, an assessment for the previous year 
is prima facie valid for subsequent assessments, ?® 
and if no revision is asked or made before that 
date, the previous assessment stands.t_ An assess- 
ment is not invalid because of a failure of the as- 
sessors to date the assessment, as required by a 
directory statutory provision.” ; 

[§ 762] e. Evidence of Assessment. The best 
and primary evidence of the fact and amount of an 
assessment is the assessment book or list itself.* 
Unless a foundation for the introduction of secon- 
dary evidence. is laid, these facts cannot be proved 
by the testimony of the assessors or other parol ey- 
idence,® or even by other documents or records made 


in the course of the levying or collecting of the 


(hee 

[§ 763] 2. List or Statement by Taxpayer—a. In 
General. In many jurisdictions there are statutes 
providing that persons owning taxable property shall 
make a list, schedule, or inventory thereof and re- 
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170, 21 Idaho 747. , 

Ky.—Hager v. Citizens’ Nat. Bank, 
105 S.W. 403, 914, 127 Ky. 192, 32 Ky. 
L. 95; Anderson v. Mayfield, 19 S.W. 
598, 93 Ky. 230, 14 Ky.L. 370. 

Mass.—Hough v. North Adams, 82 
N.E. 46, 196 Mass. 290. 

Nev.—State v. Western Union Tel. 
Co.. 4 Nev. 338. . 

N.H.—Wells v. Burbank, 17 N.H. 
393. 

N.Y.—Peo. v. Haupt, 10 N.E. 871, 
104 N.Y. 377; Peo. v. Keefe, 119 Avp. 
Div. 713, 104 N.Y.S. 154 [aff 83 N.E. 
1130, 190 N.Y. 555]; Thomvson Ely 
Realty Co.:v. Fitz, 131 N.Y.S. 375. 

Ohio.—Stormer v. Lucas County, 11 
OhioS.&C.P. 49, 8 OhioN.P. 110. 

Pa.—Philadelphia Contributionship 
Vee oVard,) 177 Pats 33d. Compare 
Schmuck v. Hartman, 70 A. 1091, 222 
Pa. 190 (there can be no assessment 
of a state tax on personal property 
after the expiration of the year in 
which it ought to have been as- 
sessed). 

Utah.—Taylor v. Robertson, 52 P 
1,16 Utah 330. - 

But see McCutchen v. Lyon County, 
63\ N.W. 455, 95 Iowa 20, 24 (a classifi- 
cation for the guidance and benefit of 
the assessor, and required by its pur- 
pose to precede the assessment, must 
be made at the time fixed by statute; 
“surely it cannot be made after as- 
sessment’’). 

[a] Taxpayer may be estopped to 
object to delay in completing assess- 
ment.—William Wilkens Co. v. Balti- 
more, 63 A. 562, 103 Md. 293; Balti- 
more, etc., R. Co. v. Wicomico Coun- 
ty, 48 A. 8538, 93 Md. 113. 

93. City of Norfolk v. Bell, 141 S. 
EB. 844, 149 Va. 772. 

94. U.S.—Dodge v. Nevada Nat. 
Bank, 109 F. 726, 48 C.C.A. 626. 

Cal.—Peo. v. Kohl, 40 Cal. 127. 

Idaho.—Winton Lumber Co. y. 
Shoshone County, 294 P. 529. 

Iowa.—Wangler vy. Black Hawk 
County, 9 N.W. 314, 56 Iowa 384. 

La.—Gulf Public Service Co. v. 
Louisiana Tax Commission, 120 So. 
286,00 267. dha. «7573. Bunkie "Brick 
Works v. Avoyelles Police Jury, 37 
~ So. 970, 113 La. 1062; Palfrey v. Con- 
nelly, 31 So. 148, 106 La. 699; South- 
ern Ins. Co. v. Board of Assessors, 21 
So. 9138, 49 La.Ann. 401. 

Mass.—Martin L. Hall Co. v. Com- 
monwealth, 102 N.E. 364, 215 Mass. 
326; Rogers v. Gookin, 85 N.E. 405, 
198 Mass. 434. 

Miss.—Colbert v. Leake County, 60 
Miss. 142. 

Neb.—In re Jones’. Assessment, 181 
N.W. 652, 105 Neb. 705. 

A a lies v. Eastabrook, 3 Ney, 


N.J.—United New Jersey R. & 
Canal Co. v. State Board of Taxes and 
Assessment, 128 A. 427, 101 N.J.Law 
303 freh den 128 A. 401, 8 N.J.Misc. 
475]; Mayor and Aldermen of Jersey 
City v. Montville Tp., 85 A. 838, 84 N. 
ere pee 43 [aff 91 A. 1069, 85 N.J.Law 
372]. 

N.Y.—Clark v. Norton, 49 N.Y. 243 
[aff 58 Barb. 434, 3 Lans.' 484]; Peo. 
v. Chenango County, 11 N.Y. 563. 

Tex.—Humble Oil & Refining Co. v. 
State, (Civ.App.) 3 S.W.(2d) 559. 

Utah.—Box Elder County v. Conley, 
284 P. 105. 

Va.—Commonwealth v. P. Lorillard 
Co., 118 S.E. 323, 186 Va. 258; Pardee 
v. Com., 47 S.E. 1010, 102 Va. 905. 

Wash.—Ammon vy. Benton County, 
251 P. 575, 141 Wash. 350. 

[a] Power of legislature.—‘‘The 
fact that a day certain is fixed for an 
assessment does not preclude the 
Legislature from requiring that an 
assessment be made as of any other 
period of the year.” Box Elder Coun- 
y v. Conley, 284 P. 105, 107, 75 Utah 


99. 

[b] Exigencies (1) require that 
an assessment of property must re- 
late to some fixed period of time in 
order that the liability of persons to 
pay taxes shall be made certain and 
exempt from contingencies rendering 
their assessment and collection fluc- 
tuating, doubtful, and uncertain. 
Matter of Babcock, 22 N.E. 263, 115 
N.Y. 450. (2) Liability for taxes as 
dependent on ownership of property 
on statutory date for completion of 
assessment see supra § 181. 

95. State v. Johnson, 41 P. 706, 16 
Mont. 570; Wells v. Smyth, 55 Pa. 
159. Compare Morrison v. Moir Ho- 
tel Co., 204 Ill.App. 433 (in the ab- 
sence of evidence as to when an as- 
sessment on real estate was actually 
made, the date when the taxes as- 
sessed became a lien must be consid- 
ered as the date of the assessment). 

[a]. In Rhode Island an assess- 
ment is deemed to have been made on 
the day following the last date on 
which taxpayers were notified to 
bring in an account of their ratable 
estates. Warwick, ete., Water Co. v. 
Carr, 52 A. 1030, 24 R.I. 226; McAdam 
v. Honey, 39 A. 189, 20 R.I. 351. 

96. Broeck y. Jersey City, 44 N.J. 
Law 156; State v. Hardin, 34 N.J.Law 
79; State v. Williamson, 33 N.J.Law 
77; Overing v. Foote, 65 N.Y. 263; 
Clark v. Norton, 49 N.Y. 243 [aff 58 
Barb. 434, 3 Lans. 484]; Woodward v. 
Hrench, 31 Vt. 337. 

[a] Real property.—(1) In some 
states the appraisement of real prop- 
erty for taxation is made only at in- 
tervals of several years, the valuation 


once fixed remaining until the next 
periodical assessment. State v. At- 
wood Lumber Co., 105 N.W. 276, 96 
Minn. 392; Manor Real Bst., etc., Co. 
v. Cooner, 13 Pa.Dist. 83; Paris Moun- 
tain Water Co. v. Woodside, 131 S.EH. 
37, 133 S.C. 383. (2) A statutory pro- 
hibition of a change of valuation be- 
tween quadrennial assessments is a 
limitation on the power of assessors 
only. Peo. v. Goldberg, i63 N.E. 781, 
332 Dll. 346. 

Liability for taxes on newly ac- 
quired property as deferred until next 
nels date for assessment see supra 

$7. See infra § 802. 

98 United New Jersey R. & Canal 


Co. v. State Board of Taxes and As- . 


sessment, 128 A, 427, 101 N.J.Law 303 
[reh den 128 A. 801, 3 N.J.Misc. 475]. 

99. Hernaiz v. Treasurer of Porto 
Rico, 32 Porto Rico 608. 

1. Hernaiz v. Treasurer of Porto 
Rico, supra. 

2 Warwick, 


etc., Water Co. v. 


Carr, 52 A. 1030, 24 R.I. 226: 


3. Presumption of validity, regu- 
larity and correctness see supra §§ 
759, 760; passim infra §§ 763-791. 

4 U.S.—Ronkendorff v. Taylor, 4 
Pet. 349, 7 L.Ed. 882. 

La.—Lafayette v. Kohn, 19 La. 94. 

Me.—WNorridgewock v. Walker, 71 
Me. 181. 

N.H.—Forest v. Jackson, 56 N.H. 


357; Farrar v. Fessenden, 39 N.H. 
te, Pittsfield v. Barnstead, 38 N.H. 


N.Y.—In re Donner-Hanna Coke 
Corporation, 209 N.Y.S. 62, 212 App. 
ea 338 [aff 159 N.E. 541, 241 NY. 

Pa.—Stark v. Shupp, 3 A. 864, 112 
Pa. 395; McReynolds v. Longenberg- 
er, 57 Pa. 13; Bratton v. Mitchell, 7 
Watts & S. 259. 

Wash.—Seattle v. Parker, 43 P. 369, 
13 Wash. 450. 

5. Averill v. Sanford, 36 Conn. $45; 
Marlborough v. Sisson, 23 Conn. 44; 
Bright v. Markle, 17 Ind. 308; Hick- 
man v. Dawson, 385 La.Ann. 1086; 
State v. Edgar, 26 La.Ann. 726; Kelly 
v. Craig, 27 N.C. 129. 

6 Cal—Allison Ranth Min. Co. v. 
os County, 37 P. 875, 104 Cal. 


Minn.—Fleckten v. Spicer, 65 N.W. 
926, 63 Minn. 454; Howes v. Gillett, 


23 Minn. 231. 
Alton, 3 N.H. 


yar Fes eh ahenele v. 
378. ’ 
N.J.—Hopper v. Malleson, 16 N.J. 


+ Hqg. 382. 


Pa.—Bratton v. Mitchell, 1 Watts & 
S. 310; Simon v. Brown, 3 Yeates 186, 
2 Am.D. 368. 

[a] Tax receipt is not sufficient 


For later cases, developments and changes in the law see Annotations, same title and section number. 


hake nies | 


188 La. 574. 


et a ee oe, 


§§ 763-764] 
turn it to the assessors as a basis for their assess- 
ment.‘ The legislature of a state has power to 
enact such a statute,* consistently with due process 
of law,® and when it has done so, it is the duty of 
a taxpayer to comply with the statute.1° The stat- 
utory requirement, being for the protection of the 
public,*? cannot be waived by the assessors.!2 
_ Time.** Directions as to the time when, or with- 
in which, the list must be returned, are generally 
applied with strictness.14 While it is otherwise as 
to personalty,'® real property is not ordinarily re- 
quired to be listed every year, but only when there 
is a change in the title or possession.!® 

Form. Some statutes prescribe a form to be used 
by a taxpayer in listing and returning his property 
for assessment.1? If the forms or blanks sent out 
eall for items of information not required by the 
statute, the taxpayer cannot be held delinquent for 
failing to furnish such items;18 and if there is an 
intention and endeavor to comply with the law, con- 
siderable latitude is allowed to the taxpayer in re- 
gard to the form of his return.t® In some jurisdie- 
tions it is held that a list, rather than books and 
records containing the requisite information and 


proof of assessment.—Adams v. Os-, 766. 
good, 76 N.W. 446, 55 Neb. 766. 14. Com. vy. 
7. See statutory provisions. 132, Ky. 95; 


8. Marston v. Elliott, 70 So. 519, 


9. Cincinnati, etc., R. Co. v..Ken- 
tucky, -6°S.Ct. 57, 125 0U0.S22321, 29". 
Ed. 414; Pittsburgh, ete., R. Co. v. 
Backus, 33 N.B. 4382, 133 Ind. 625; In- 
dianapolis, ete., R. Co. v. Backus, 33 
N.E. 443, 133 Ind. 609; MceTwiggan v. 


28 R.T. 570. 
[a] 
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Gatliff, 116 S.W. 268, 
Otis County v. Ware, 8 
Gray (Mass.) 509; Porter v. Norfolk 
County, 5 Gray (Mass.) 365; 
Seward, 4 Pa.C.Pl. 137; 
Warwick, ete., Water Co., 68 A. 577, 


To justify failure to furnish 
list at time appointed, the taxpayer 
must show that he was unable to of- 
fer it at that time. 
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from which the list would have to be prepared, should 
be furnished ;?° but in other jurisdictions it is held 
that the taxpayer need not make out a list if he 
furnishes the material or information for doing so 
to the assessor.?! 

[§ 764] b. Notice or Demand.?2 Statutes requir- 
ing the assessor to demand from the taxpayer a list 
of his taxable property, or to notify him of his duty 
to return it, have, in some jurisdictions, been held 
merely directory,?* and not to make the notice or 
demand a condition precedent to a valid assess- 
ment;** but in other jurisdictions they are held to 
be mandatory,?° they being for the benefit and pro- 
tection of the taxpayer,?® and a compliance there- 
with being a condition precedent to the right and 
jurisdiction of the assessor to list and value the 
property himself.?7 Exceptions are necessarily made 
where the taxpayer has kept out of the way or oth- 
erwise evaded notice,?8 or where he cannot be 
found.?® The burden of proving a want of notice 
or demand is on the taxpayer;?° and where the 
record is silent, it will be assumed that the tax of- 
ficers have complied with the statute.31 

To be sufficient in respect of time,?? place? and 


refusal to return, of assessor’s con- 
templated listing or valuation see in- 
fra § 770. . 

23. Hazzard v. O’Bannon, 36 F. 854 
(Missouri statute); Hudson vy. Mil- 
ler, 63 P. 21, 10 Kan.App. 532; Booth- 
bay v. Race, 68 Me. 351; State v. 
Western Union Tel. Co., 4 Nev. 338. 

24, Hazzard v. O’Bannon, 36 F. 854 
(Missouri statute); City of Rockland 
v. Farnsworth, 89 A. 65, 111 Me. 315; 


Pauli v. 
Matteson v. 


Hunter, 33 A. 5, 19 R.I. 265, 29 L-R.A. 
526. 

Penalty for failure to file statement 
as due process of law see infra XV. 

10. Ala.—Beltona Coal & Mining 
Co. v. Hawkins, 98 So. 26, 210 Ala. 
359. 

Fla.—Amos v. Jacksonville Realty 
& Mortgage Co., 81 So. 524, 77 Fla. 
403. 

Iowa.—MecDonald y. Clarke County, 
195 N.W. 189, 196 Iowa 646; Talley 
v. Brown, 125 N.W. 248, 146 lowa 360, 
140 Am.S.R. 282. 

La.—Marston vy. Elliott, 70 So. 519, 
138 La. 574. 

Okl.—Phillips v. Freas, 3 P.(2d) 
436, 151 Okl. 227; Pentecost v. Stiles, 
49 P. 921, 5 Okl. 500. 

Tex.—Town of Pleasanton v. Vance, 
(Civ.App.) 4 S.W.(2d) 247. 

Vt.—Town of Hartland v. Damon’s 
Estate, 156 A. 518. 

Va.—Rixey’s Ex’rs v. Com., 99 S.H. 
573; 101 S.E. 404, 125 Va. 337. 

[a] Matters not relieving taxpay- 
er from duty.—(i) ‘No dereliction of 
the examiners of records in failing to 
report the property, or of the commis- 
sioner of the revenue in failing to as- 
sess it for taxation can relieve any 
taxpayer of his own duty to list and 
return his taxable property for taxa- 
tion.” Rixey’s Ex’rs v. Com., 99 S.E. 
573, 101 S.B. 404, 125 Va. 337, 358. (2) 
That the assessors knew or might 
easily have ascertained the descrip- 
tion of a taxpayer’s land is no excuse 
for the taxpayer’s failure to file the 
list required by statute. Boston Rub- 
ber Shoe Co. v. City of Malden, 104 N. 
EB. 478, 216 Mass. 508. ; 

[b] Presumption.—‘In the absence 
of a showing to the contrary, it will 
be presumed that the owner of prop- 
erty performed the duty imposed up- 
on him by the statute and returned 
the property as it appears on the tax 
rolls.” Town of Pleasanton v. Vance, 
(Tex.Civ.App.) 4 S.W.(2d) 247, 249. 

11. Boston Rubber Shoe Co. v. City 
of Malden, 104 N.E. 478, 216 Mass. 
08. : 

e 12. Boston Rubber Shoe Co. v. City 
of Malden, supra. 

13. Time of ownership see infra § 


Edwards Mfg. 
we vy. Farrington, 66 A. 309, 102 Me. 


[b] Permissible time.—Under Acts}. 


Spec. Sess. (1917) c 11 § 6 (Ky. St. § 
4019al12), personal property omitted 
from assessment before Sept. 1, 1917, 
could be listed any time before pro- 
ceedings by the revenue agent for as- 
sessment. Commonwealth v. Perkins’ 
Ex’r, 256 S.W. 711, 201 Ky. 218. 

15. See statutory provisions. 

16. King v. Hatfield, 130 F. 564; 
Com. vy. “Lauth;, 56S. W. 519, "22 Ky: 


L. 4. 
17. See statutory provisions. 
Stark County Bank vy.‘ Mc- 
Gregor, 6 OhioSt. 45. 

19. Los Angeles v. Los Angeles 
City Water Co., 70 P. 770, 1387 Cal. 699; 
Royer Wheel Co. v. Taylor County, 47 
S.W. 876, 104 Ky. 741, 20 Ky.L. 904; 
Com. v. Ellis, 9 S.W. 221, 10 Ky.L. 
341; Russell v. Green, 62 P. 817, 10 
Okl. 340; Commonwealth v. Chesa- 
peake & O. Ry. Co., 120 S.E. 506, 137 
Va. 526. 

“When the taxpayer’s report of his 
taxable property, though not tech- 
nically full and complete, gives in- 
formation which, when added to the 
information the assessing authorities 
received from other sources, puts 
them in possession of the same facts 
they would have been possessed of if 
the taxpayer had made a report in 
strict compliance with the statute, 
the Commonwealth is not prejudiced 
by his failure to do more, and the 
taxpayer is entitled to the benefit of 
the statute as to a full disclosure of 
his property.” Commonwealth v. 
Chesapeake & O. Ry. Co., 120 S.E. 506, 
137 Va. 526, 535. 

[a] Return sustained.—In re Tax- 
es of Bishop’s Estate, 27 Hawaii 190. 

[b] Lists held insufficient.—Allen 
vy. McKay, (Cal.) 70 PB. 8; Winnisim- 
met Co. v. Chelsea, 6 Cush. (Mass.) 
477; Peebles v. Taylor, 27 S.H. 999, 
121, N.C. 38. : 

20. Interstate Forwarding Co. v. 
Vineyard, (Tex.Civ.App.) 3 S.W.(2d) 
947. 

21. 

22. 


Peo. v. Quinn, 18 Cal. 122. 
Notice, after false return or 


State v. Casey, 109 S.W. 1, 210 Mo. 
235; Coolidge v. Taylor, 80 A. 1038, 
85 Vt. 39. : ; 

[a] Wisit to precinct.—The failure 
of an assessor or his assistant to 
make at least one visit to each pre- 
cinct to receive tax returns will not 
alone vitiate the assessment. Reid 
v. Southern Dev. Co., 42 So. 206, 52 
Fla. 595. 

25. U.S.—Powder River Cattle Co. 
v. Custer County, 45 F. 323 (Montana 
statute). 

Cal.—Peo. v. Shippee, 53 Cal. 675. 

Ky.—Jones v. Com., 14 B.Mon. 1. 

Mich.—Turner v. Muskegon County 
Cir. Judge, 54 N.W. 705, 95 Mich. 1. 

R.I.—O’Reilly v. Clarke, 137 A. 783, 
48 R.I. 407; Matteson v. Warwick, 
etc., Water Co., 68 A. 577, 28 Ril. 570. 

26. Powder River Cattle Co. v. 
Custer County, 45 F. 323 (Montana 
statute); O’Reilly v. Clarke, 137. <A. 
783, 48 R.I. 407. 

27.° Powder River Cattle Co. v. 
Custer County, 45 F. 323 (Montana 
statute); Northern Pac. R. v. Car- 
land, 3. '134,75- Mont..-246. 

28. Griggsry Constr. Co. v. Free- 
man, 32 So. 399, 108 La. 435, 58 L.R. 
A. 349; Mussey v. White, 3 Me. 290; 
McMillan vy. Carter, 9 P. 906, 6 Mont. 
215. 
29. State v. Cummings, 52 S.W. 29, 
151 Mo. 49. 

30. Winnisimmet Co. v. Chelsea, 6 
Cush. (Mass.) 477; State v. Seahorn, 
39 S.W. 809, 139 Mo. 582. 

31. Masonic Education, ete., Trust 
vy. Boston, 87 N.E. 602, 201 Mass. 320. 

22. See cases infra this note. 

[a] Statute construed.—In a stat- 
ute requiring warehousemen to fur- 
nish the assessor a list of property 
stored, the words “January lst of 
each year” refer to the time the prop- 
erty is stored, and not the time de- 
mand must be made for the list. In- 
terstate Forwarding Co. v. Vineyard, 
(Tex.Civ.App.) 3 S.W.(2d) 947. 

[b] Notice held sufficient.—Pen- 
dleton v. Briggs, 92 A. 1024, 37 RI. 
352 [reh den 93 A. 794, 37 R.I. 471]. 

[c] Notice held insufficient.—Has- 
sett v. Everson, 82 A. 33, 33 R.I. 400. 

33. See cases infra this note. 
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mode of giving,?* the notice or demand must com- 
ply with the statutes of the particular jurisdiction. 
Property.®® 
person who should list property for taxation is the 
owner thereof,?® or, where it is held by one person 
for another, and the statutes so provide, the person 
who has the custody, possession, control, or manage- 
ment thereof as agent, assignee, trustee, guardian, 
receiver, 


[§ 765] c. Who Should List 


administrator, 
Some,?® but not other,*® 


executor, 
man.*? 


ing listing apply to: nonresident owners of taxable 


[a] Where demand to be made.— 
(1) The statutes in some states in- 
tend that application for a list of 
taxable property shall be made to the 
taxpayer at the place of his domicile, 
and not elsewhere. . Hurt v. Bristol, 
51 S.H. 228, 104 Va. 213. (2) But in 
other states a demand is sufficient, al- 
though not made at the person’s 
dwelling house, unless he objects to 
it on that account. Anonymous, 7 N. 
J.Law 160. 

34. See cases infra this note. 

[a] Orally or in writing general- 
ly.—(1) A personal application on the 
part of the assessor has been held 
sufficient. Melvin v. Weare, 56 N.H. 
436. (2) But on the other hand it 
has been held that, where the statute 
requires a written or printed notice, 
a mere verbal notice is insufficient. 
Cape Girardeau v. Buehrmann, 49 S. 
W. 985, 148 Mo. 198. 

[b] Posting in public places is 
sufficient under some statutes. Pen- 
dleton v. Briggs, 92 A. 1024,.37 R.I. 
352 [reh den 93 A. 794, 37 R.I. 471]. 

{c] Mailing.—(1) The notices may 
be sent by mail, if the statute does 
not require the assessor to visit each 
taxpayer personally. Turner v. Mus- 
kegon County Cir. Judge, 54 N.W. 705, 
95 Mich. 1.- (2) However, mere mail- 
ing is not sufficient; the notice must 
be received by the person to whom it 
is addressed. Robins vy. Forbes, 14 
Sask.L. 142. 

[d] On whom served.—In the case 
of a partnership, the notice may be 
served on either partner. State v. 
Owsley, 42 P. 105, 17 Mont. 94. 

35. Report or statement by corpo- 
ration or stockholders see 
820-831. 

Bee Ala.—Brown v. State, 42 Ala. 

0. 

Ind.—Hennel v. Vanderburgh Coun- 
ty, 31 N.E. 462, 132 Ind. 32. 

Iowa.—tTalley v. Brown, 125 N.W. 
248, 146 Iowa 360, 140 Am.S.R. 282. 

Mass.—Brooks v. West Springfield, 
79 N.E. 337, 193 Mass. 190. 

Mo.—Plattsburg School Dist. v. 
Bowman, 77 S.W. 880, 178 Mo. 654. 

37. Cal.—Weyse v. Crawford, 24 
P.785, 85 Cal: 196. 

» Ga.—Douglas v. McCurdy, 115 S.E. 
658, 154 Ga. 814. 

Tll.—Peo. v. Hibernian Banking 
Ass’n, 92 N.E. 305, 245 Ill. 522; Mason 
v. People, 51 Ill.App. 640. 
er aaa v. Shepard, 27 Ind. 
Iowa.—Talley v. Brown, 125 N.W. 
248, 146 Iowa 360, 140 Am.S.R. 282. 

Kan.—Barton v. Butler County Oil 
Co., 227 P. 342, 116 Kan. 545 [error 
dism Arkansas River Gas. Co. v. 
Board of County Com’rs of Sedgwick 
County, Kan., 46 S.Ct. 17, 269 U.S. 529, 
70 L.Ed. 396). 

Ky.—Spalding v. Commonwealth, 
10 S.W. 420, 88 Ky. 135, 10 Ky.L. 714. 

Mo.—State v. Burr, 44 S.W. 1045, 
143 Mo. 209. 

Neb.—Lincoln Transfer Co. v. Lan- 
caster County Bd. of Equalization, 110 
N.W. 724, 78 Neb. 197. 

N.H.—Bell v. Sawyer, 59 N.H. 393. 

Pa.—In re Dalzell’s Estate, 96 Pa. 
Super. 467. 

S.C.—Pollitzer v. Beinkempen, 57 
S.E. 475, 76 S.ci 517. 


infra §§ 


TAXATION 


property. 
[§ 766] 
The 


or warehouse- | ing the list.*? 


statutes requir- 


v. City of Austin, 246 S.W. 1026, 112 
Tex. 229 [mod (Civ.App.) 211 S.W. 


818]; State v. Fidelity, etc. Co., 80 
S.W. 544, 35 Tex.Civ.App. 214. 
[a] In Connecticut the statute is 


construed not to require a receiver 
to list property for taxation, the prop- 
erty in his. hands not belonging to 
him, and he not being a trustee there- 
of, within the meaning of the stat- 
ute. Brooks v. Hartford, 23 A. 697, 
61 Conn. 112. 

[b] In Ohio (1) the provisions of 
the pertinent statute are broad and 
comprehensive and require the listing 
of property by a receiver having pos- 
session thereof. Morrow v. Hess, 156 
N.E. 599, 116 OhioSt. 439 [aff 153 N. 
BE. 295, 22 OhioApp. 258]. (2) A 
former statute was construed not to 
require the making of a return by an 
assignee of an insolvent debtor (Mc- 
Neill v. Hagerty, 37 N.E. 526, 51 Ohio 
St. 255, 28 L.R.A. 628) (3), or a sher- 
iff holding. money_under an order of 
court (Pavey v. Pavey, 18 OhioN.P. 
N.S. 377). 

[c] Power of legislature.—(1) 
There can be no doubt of the power 
of the legislature to require receiv- 
ers, trustees, and assignees to return 
property in their possession for tax- 
ation. Morrow v. Hess, 156 N.E. 599, 
116 OhioSt. 439 [aff 153 N.E. 295, 22 
OhioApp. 258]. (2) A statute requir- 
ing warehousemen to furnish the tax 
assessor with a list of property 
stored is authorized (Interstate For- 
warding Co. v. Vineyard, (Tex.Civ. 
App.) 3 S.W.(2d) 947), (3) and is not 
a taking of property without due 
process of law, although no compen- 
sation for making the list is provided 
(Interstate Forwarding Co. v. Vine- 
yard, (Tex.Civ.App.) 3 S.W.(2d) 947). 

[d] Return held to be that of 
agent.—Forest Lumber Co. v. Word, 
83 So. 551, 146 La. 271. s 

[e] Where agent refuses to dis- 
close name of his principal, the prop- 
erty may be assessed against the 
agent without giving the name of the 
owner. Security Sav. Bank v. Carroll, 
109 N.W. 212, 131 Iowa 605; Lincoln 
Transfer Co. v. Lancaster County Bd. 


of Equalization, 110 N.W. 724, 78 
Neb. 197. } 
{f] Time.—A return by an execu- 


trix as of a date when the testator 
was alive need not be accepted by the 
assessors. Bartlett v. Tufts, 134 N.E. 
630, 241 Mass. 96. 

38. Wolfe County v. Beckett, 105 
S.W. 447, 127 Ky. 252, 32 Ky.L. 167, 
17 L.R.A.N.S. 688; Com. v. Holidy, 33 
S.W. 943, 98 Ky. 616, 17 Ky.L. 1159; 
Com. v. Engle, 52 S.W. 811, 21 Ky.L. 
1019; Com. v. Ellis, 9 S.W. 221,10 Ky. 
L. 341; Clinton v. Krull, 125 App.Div. 
157,.111°N.Y.S.-105) Pati in part land 
rev in part on other grounds 93 N.E. 
497, 200 N.Y. 515]. 

39. Hopkins v. Reading, 
923, 170 Mass. 568; 
ton, 58 N.H., 615. 

[a] Erroneous belief.—The fact 
that a taxpayer in good faith sup- 
posed he was a nonresident, and had 
been so regarded by the assessors for 
a series of years, does not justify his 
omission to furnish the list, if in 
fact he was a resident and liable to 
taxation as such. Edwards Mfg. Co. 


49 N.E. 
Carpenter v. Dal- 


Tex.—Texas Fidelity & Bonding Co.!| v. Farrington, 66 A. 309, 102 Me. 140. 


[§§ 764-766 


d. Property To Be Included, Valuation, 
and Debts To Be Deducted. The statutes commonly 
provide that the tax year shall begin on, or that a 
listing or assessment shall be made as of, a certain 
date,*® and the property which the taxpayer is re- 
quired to list is that which he owned on that date,** 
even though he is not the owner at the time of fil- 
He must inelude all his taxable prop-~ 
erty according to its nature, and the directions of 
the statute;42 but property exempt from taxation 


40. See statutory provisions. 
sien Ala.—Swann v. State, 77 Ala. 
Ill.— Johnson v. Lyon, 106 Ill. 64. 
Mass.—Hamilton Mfg. Co. v. City 
of Lowell, 175 N.E. 73, 74 A.L.R. 1213. 
Neb.—In re Jones’ Assessment, 181 
N.W. 652, 105 Neb. 705. © 
N.C.—Town of Roanoke Rapids v. 
Patterson, 113 S.E. 603, 184 N.C. 135. 
R.I.—Greenough v. Board of Can- 
vassers and Registration of Paw- 
tucket, 82 A. 406, 33 R.I. 559. 
42. Hamilton Mfg. Co. v. City of 
Lomell: (Mass.) 175 N.E. 73, 74 ALR. 


43. Barnes v. Jones, 103 So. 773, 
139 Miss. 675, 43 A.L.R. 673; Coven- 
try County v. Coventry Assessors of 
Taxes, 14 A. 877, 16 R.I. 240; Webb v. 
Ritter, 54 S.E. 484, 60 W.Va. 193. See 
Sanitary Dist. of Chicago v. Gifford, 
100 N.E. 953, 257 Ill. 424 (if the sani- 
tary district of Chicago desired to 
have that part of its land claimed to 
be farm land assessed separately 
from the rest of its property, it 
should have furnished a description 
of the land to the assessing officers 
before the assessment was made). 

[a] “Object (1) of the legislature 
in requiring the taxpayer to make a 
‘full disclosure’ was to make certain 
that the assessing officers received in- 
formation as to all taxable property 
owned by him.’ Commonwealth v. 
Chesapeake & .O. Ry. Co., 120 S.E. 506, 
137 Va. 526, 535. (2) “The purpose of 
requiring the taxpayer to give the 
number of acres of land is to enable 
the assessor and the board of super- 
visors, whose duty it is to revise and 
correct assessments, to know how 
many acres of land the taxpayer 
owns, so that they may have the aid 
of this information in fixing the val- 
ue at which it should be assessed. 
aos It is apparent that the tax- 
payer should be required to state with 
reasonable certainty the number of 
acres of land he owns, as if he gives 
in a less number of acres than he 
owns, the effect as a rule is to mis- 
lead or deceive the assessing authori- 
ties as to the value at which his land 
should be assessed.” Hillman Land 
& Iron Co. v. Commonwealth, 146 S.W. 
776, 148 Ky. 331, 334. 

[b] Construction and application. 
—The rule stated in the text has been 
applied to: (1) Choses in action. 
Adams v. Clarke, 31 So. 216, 80 Miss. 
134. (2) Debts secured by mortgage. 
Lockwood v. Blodgett, 138 A. 520, 106 
Conn. 525: (3) Note. Farant v. 
Beale, 139 S.E. 284, 148 Va. 494. (4) 
Bonds or other securities of the Unit- 
ed States. Shotwell v. Moore, 16 N.E. 
470, 45 OhioSt. 632 [aff 9 S.Ct. 362, 129 
U.S. 590, 32 L.Ed. 827]; Sherard v. 
Lindsay, 13 OhioCir.Ct. 315, 7 Ohio 
Cir.Dec, 245. (5) Property out of the 
state but having its situs for the pur- 
pose of taxation at the domicile of 
the owner. Com. y. Hays, 8 B.Mon. 
(Ky.) 1. (6) Standing trees. Calla- 
han v. Dean Tie Co., 92 S.W. 582, 29 
Ky.L. 142. (7) The property interest 
of the lessor in a mining lease. Stepp 
v. Pike County Board of Sup’rs, 238 
S.W. 408, 194 Ky. 176. (8) The word 
“ore,” in Comp. L. § 7261, relating to 
valuation of producing mines, as de- 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 766-768] 


need not be listed.44 The value of the property, or 
of each item or class, must also be stated when,*® 
and only when,*® the statute of the particular ju- 
A return by the taxpayer 
that he has no ratable personal property and owns 
none of the property mentioned in the statute is suf- 


risdiction so requires. 


ficient, if such be the fact.47 


Statement of debts to be deducted. Where the 
taxpayer is allowed to deduct his debts from the 
value of his taxable property,*® he is required to 
state such debts in his tax return.t® 

[§ 767] e. Verification of List.5° 
quiring a taxpayer’s list to be verified by oath or 
affidavit must be complied with.t 
affidavit must be in a form which complies with the 
statute,°? and it must be made by the owner of the 
property or his agent or representative,’ or at least 
by a person who has some connection with the prop- 


fined in § 7260, and requiring a state- 
ment of the number of tons of ore ex- 
tracted for guidance of the assessor, 
was used in its usual sense, that is, 
“crude material obtained without 
other than hand sorting of lumps,” 
and has reference to the gross ton- 
nage of ore extracted from the mine 
before treatment and reduction has 
taken place. Standard Chemical Co. 
v. Curtis, 233 P. 1112, 77 Colo. 10. (9) 
Where a return of property for taxa- 
tion can be construed as relating toa 
tract of land as a whole, and: not to 
the subdivisions or lots thereof, and 
it is so construed by the assessor and 


by the parties in interest on appeal to- 


the tax appeal court and to the su- 
preme court, the supreme court will 
not of its own accord construe the 
return as being a return of the in- 
dividual lots separately. In re Taxes 
of Bishop's Estate, 27 Hawaii 190. 
(10) The “year’s income’? means the 
income of the preceding year and not 
of the current year. State v. Elfe, 34 
S.c.L. 395. (11) The owner of a bond- 
ed warehouse must report the remov- 
al of spirits therefrom. Peacock Dis- 
tilling Co. v. Com., 62 S.W. 272, 110 
Ky; 597,- 22. Ky. L..1948. 

{ec] Property in two counties.— 
(1) An owner of cattle running in two 
counties must make return to the as- 
sessors of both counties, showing the 
number he owned running in each. 
Price v. Kramer, 4 Colo. 546. (2) And 


_a similar rule applies to land lying 


in two counties. Com. v. Toncray, 52 
S.W. 797, 21 Ky.L. 572. 

[d] Entire absence of specification 
or description.—(1) A return which 
does not specify or describe the dif- 
ferent kinds or classes of taxable 
personalty, but only gives the aggre- 
gate amount or valuation, is fatally 
defective. New Canaan v. Hoyt, 23 
Conn. 148; Bell v. Lexington, 85 S.W. 
1081, 120 Ky. 199, 27 Ky.L. 591 [aff 
27 S.Ct. 87, 203 U.S. 323, 51 L.Ed. 204]; 
Troy Cotton, ete., Manufactory v. 
Fall River, 46 N.E. 99, 167 Mass. 517; 
Clarke v. Tinkham, 38 A. 926, 20 RI. 
790. (2) Also, a return of real estate 
as “Land & Buildings, $359,400.00” is 
not a list in any proper sense within 
the meaning of the statute, where the 
taxpayer’s real estate consists of a 
considerable number of different par- 
cels of land, some widely separated 
from each other, and numerous build- 
ings. Boston Rubber Shoe Co. v. City 
of Malden, 104 N.E. 478, 216 Mass. 
508. 

[e] List is untrue where it omits 
hundreds of thousands of dollars of 
taxable property. Sears v. Town of 
Nahant, 102 N.E. 494, 215 Mass. 329. 

[f] Sufficient description of im- 
provements.—In listing lands and im- 
provements separately, such general 
description of the improvements as 
will reasonably show their character 
and extent as an element of value will 
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The oath may be administered by a notary 
public®® or, except in some jurisdictions,®® the as- 
It is necessary for the officer actually to 
administer the oath;°*® it is not sufficient for him 
merely to sign the jurat.°® 

[§ 768] f. Conclusiveness and Effect; Subsequent 


Proceedings—(1) In General. Where the owner 


gives' a list of his property to the assessor, the pro- 
ceeding to assess taxes against the property is com- 
menced or initiated,®° and the taxing officials acquire 


jurisdiction.*1 However, while a listing by the own- 


A statute re- 


The oath or | itself.&4 


suffice, and it need not be shown on 
what portions of the lands they are 
located. Beltona Coal & Mining Co. 
v. Hawkins, 98 So. 26, 210 Ala. 359. 

[g¢] Description of property held 
insufficient.—Com. v. Gatliff, 116 S.W. 
268, 132 Ky. 95; Eastern Kentucky 
Coal uands Corp. v. Com., 106 S.W. 260, 
108 S.W. 1188, 127 Ky. 667, 32 Ky.L. 
129, 33 Ky.L. 49 {aff31 S.Ct. 171,219 
U.S. 140, 55 L.Ed. 137]; Rexford v. 
Phillips, 74.S.E. 337, 159 N.C. 213. 

44. Whitely v. Arbogast, 29 Ohio 
CimCtis595: 

45. Hillman Land & Iron Co. v. 
Commonwealth, 146 S.W. 776, 148 Ky. 
Sods 

[a] In case of annuity, its pres- 
ent worth according to the life tables, 
and not the annual payment, is the 
amount to be listed. Com. v. Nute, 
a S.W. 1090, 115 Ky. 239, 24 Ky.L. 

138. 

[b] Stock of merchants and manu- 
facturers.—Statutes requiring mer- 
chants and manufacturers to_ state 
the average value of their stock dur- 
ing the year will be accorded effect 
when applicable. Dean v. Solon, 66 
N.W. 182, 97 Iowa 303; Sebastian v. 
Ohio Candle Co., 27 OhioSt. 459; Perry 
County v. Moeller, 11 Ohio 428.. 

46. Orland v. County Com’rs, 76 
Me. 460. 

47. In re Newport Reading Room, 
44 A, 511, 21 RI. 440. 

48. See infra § 805. 

49. Idaho.—First Nat. Bank of 
Weiser v. Washington County, 105 P. 
1053, 17 Idaho 306. 

Ill.— Morris v. Jones, 37 N.E. 928, 


150 Til. 542. 
Ind.—Matter v. Campbell, 71 Ind. 
512. 


Minn.—State v. Nelson, 119 N.W. 
1058,.107 Minn. 319. 

F ree eee v. Colebrook, 57 N.H. 

07. 

N.J.—Voorhees v. Warner, (Sup.) 
22 A. 341; Conover v. Honce, 46 N.J. 
Law 347; Appleby v. Hast Brunswick 
Tp., 44 N.J.Law 153; Shreve v. Cros- 
ley, 36 N.J.Law 425; Forst v. Parker, 
34 N.J.Law 71; Tatum v. McChesney, 
34 N.J.Law 63 [aff 35 N.J.Law 548]; 
Young v. Parker, 34 N.J.Law 49; 
Perkins v. Bishop, 34 N.J.Law 45; 
Mount v. Parker, 
Warne v. Johnson, 30 N.J.Law 452. 

S.D.—In re Assessment of Taxes, 54 
N.W. 818, 4 S.D. 6. 

Vt.—Sprague v. Fletcher, 37 A. 239, 
69 Vt. 69, 37 L.R.A. 840. 

[a] “Object of requiring him to 
list his debts and the names of his 
creditors is for the purpose of ena- 
bling the officers to verify the truth of 
the statement and to subject the tax- 
payer to the pains and penalties of 
perjury if he swears falsely.” First 
Nat. Bank of Weiser v. Washington 
pete 105 P. 1053, 17 Idaho 306, 
oO . 


32 N.J.Law 341; 


er is the first step in the making of the assessment, ®? 
it is only the first step®? and is not the assessment 
A taxpayer may be bound and estopped 
by his own statements as to the nature, title, de- 
scription, and value of his property, made in the 
list which he returns for taxation;®® but there is 
no estoppel where one or more of the elements there- 


[b] Statement that notes are 
pledged as collateral security with a 
named bank is not equivalent, in any 
sense, to a listing of debts owed to 
the bank or to anyone. Peo. v. Led- 
ford, Lb tN. «867, 321 Ele aga 7s 

[c] Statement held  sufficient.— 
Sprague v. Fletcher, 37 A. 239, 69 Vt. 
69, 37 L.R.A. 840. 

Effect of failure see infra § 769, 

50. Authentication of tax rolls see 
infra §§ .901—907. 

51. Crowell & Spencer Lumber Co. 
v. Lafleur, 69 So. 170, 137 La. 772. 

Effect of failure to comply see in- 
fra § 769. 

52. Newell v. Whitingham, 2 A, 
172558 Vit. 3412 

[a] Conversation held not oath. 
Arnold v. Middletown, 41 Conn. 206. 

[b] Oath need not be reduced to 
writing where the statute does not so 
require. People v. Quinn, 18 Cal. 122. 

[ec] Statement in jurat held suffi- 
cient.—Lanesborough v. Berkshire 
County, 131 Mass. 424. 

53. Hayne v. Assessor, 79 So. 280, 
143 La. 697; Narragansett Pier Co. v. 
Narragansett Dist. Tax Assessors, 23 
AL AAG RE 4b. 

54. Hayne v. Assessor, 79 So. 280, - 
143 La. 697. 

55. Brown Paper Mill Co. v. Fish- 
er, 130 So. 44, 171 La. 206 (character- 
izing aS unnecessary and erroneous 
an expression in Hayne v. Assessor, 
79 So. 280, 143 La. 697 that no officer 
other than the assessor ‘has authority 
to administer the oath); Massachu- 
setts General Hospital v. Inhabitants 
of Belmont, 124 N.E. 21, 233 Mass. 
190; Sears v. Town of Nahant, 102 
N.E. 494, 215 Mass. 329; Arlington 
Mills v. Town of Salem, 140 A. 163, 83 
N.H. 148. 

56. State v. Craig, 185 P. 764, 94 
Or. 302. 

57. State v. Reynolds, 9 N.E. 287, 
108 Ind. 358. 

58. Brown Paper Mill Co. v.. Fish- 
er, 130 So. 44, 171 La. 206. 

59. Brown Paper Mill Co. v. Fish- 
er, supra. 

60: Weatherly v. Sawyer, 163 P. 
717, 68 Okl. 155. 

61. Weatherly v. Sawyer, supra. 

62. Rexford v. Phillips, 74 S.E. 
337, 159 N.C. 213. 

63. Blewett v. Richardson Inde- 
pendent School Dist., (Tex.Commn. 
App.) 240 S.W. 529. 

64. Tensas Delta Land Co. v. Fer- 
guson, 54 So. 708, 128 La. 171; Com. 
y. Lehigh Coal, etc., Co., 104 Pa. 89; 
Blewett v. Richardson Independent 
School Dist., (Tex.Commn.App.) 240 


S.W. 529. 

65. U.S.—In re Bushnell, 215 F. . 
651, 654 [cit Cyc]. 

Cal.—People v. Stockton, ete. R.- 


Co., 49 Cal. 414; E. BE. McCalla Co. 
v. Sleeper, (App.) 288 P. 146. 
Conn.—Waterbury v. O’Loughlin, 66 


626. 161-C.J.] 


of are absent;** and a person cannot, by listing 
property which he does not own, acquire a title®’ 
or affect the rights of the true owner.®® A benefit 
secured by a taxpayer who returns a statement is 
the privilege of disputing the amount of the assess- 
ment if it exceeds his own valuation.®°® 

[§ 769] (2) Where No List, or False, Incorrect, 
or Incomplete List, is Returned—(a) In General. 
On account of their failure to provide a penalty for 
failure to comply therewith,7° or to clothe assessors 
with authority to summon delinquents and compel 
disclosure,‘1 a few statutes requiring persons own- 
ing taxable property to make a list or schedule of 
the same and return it to the assessors as a basis 
for their assessment have been held merely direc- 
tory;72 and where the statute providing for the fil- 
ing of the statement is directory and not manda- 
tory on the public authorities, an assessment prior 
to the filing of such statement is not in contraven- 
tion of the due process clause;*? but under most 
statutes of this nature,7* and the effect accorded 
thereto, some penalty,’® disadvantage,’® or the for- 
feiture of certain rights,’” is visited on a taxpayer 
who refuses or neglects to list his property. A pro- 
vision in a statute, imposing an annual tax at a 
specified rate on a particular class of property, that 
no failure to return such property shall discharge 
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the owner or holder thereof from liability, will be 
given effect.78 . 

Intentional undervaluation of .his property by a 
taxpayer when listing it with the assessor does not 
invalidate the assessment.’ ® 

Failure to state debts. If a taxpayer fails to state. 
his debts in his tax return, no deduction thereof 
from the value of his taxable property can be prop- 
erly claimed or allowed.8® A fortiori, he is not 
entitled to a deduction where he does not make a 
return of any kind.*+ 

Failure to verify. Where the law requires the 
taxpayers’ lists to be verified by oath or affidavit,** 
an unverified list is of no, effect;®? but it does not 
vitiate the entire levy or assessment.** 

[§ 770] (b) Ascertainment and Valuation of 
Property by Officer or Board. Under statutes,®® 
which have been held constitutional,®® and the effect 
accorded thereto, if a taxpayer neglects or refuses 
to return the sworn list of his taxable property re- 
quired of him by statute, or makes a false or insuf- 
ficient list, it is the right and duty of the assessor 
or other designated officer to proceed to ascertain 
the nature:'and extent of that person’s taxable prop- 
erty from the best sources of information at his 
command, and to place a valuation upon it accord- 
ing to his own best judgment and knowledge.§? 


A. 178, 79 Conn. 630; Guilford Union 
School Dist. v. Bishop, 58 A. 13, 76 
Conn. 695, 66 L.R.A. 989. 

Wa.—Tampa v. Mugge, 24 So, 489, 
40 Fla. 326. 

Ill._—People v. National Plate Glass 
Co., 176 NE. 319, 344 111.340; Peo- 
ple v. .Thompson, 129 N.E. 155, 295 
Til. 187; Tolman v. Raymond, 66 N. 
E. 1086, 202 111. 197; Dennison v. Wil- 
liamson County, 39 N.E. 118, 153 Ill. 
516; Peoplé v. Atkinson, 103 Dl, 45. 

Ky.—Illinois Cent. R. Co. vy. Com., 
108 S.W. 245, 128 Ky. 268, 32 Ky.L. 
1112 [reh den 110 S.W. 265, 33 Ky.L. 
326, and aff 31 S.Ct. 95, 218 U.S, 551, 
54 L.Ed. 1147]. 

Tex.—Pfeiffer v. City of San An- 
tonio, (Civ.App.) 195 S.W. 932. 

Wis.—Village of Westby v. Bekke- 
dal, 178 N.W. 451, 172 Wis. 114; State 
v. Cooper, 18 N.W. 438, 59 Wis. 666. 

[a] Inactive partner who consign- 
ed the duty of making a tax state- 
ment to the managing partner is 
bound by the latter’s conduct under 
elementary principles of agency. 
Benn y. Slaymaker, 143 P. 503, 93 Kan. 
6 


4, 

[b] Receiver of bank is estopped 
to resist the payment of. a tax based 
upon a property statement made to 
the assessor by the cashier of the 
bank prior to its insolvency.’ Ham- 
acker v. Commercial Bank, 70 N.W. 
295,95, Wis. .3593 

{c] Presumption is that the tax- 
payer regards his own valuation as 
‘correct. Clark County Nat. Bank v. 
City of Winchester, 197 S.W. 1077, 
IT Wy. 532° : 

ape U.S.—Brown v. French, 80.F. 
166. 

Mass.—Milford Water Co. v. Hop- 
kinton, 78 N.E. 451, 192 Mass. 491; 
Troy Cotton, etc., Manufactory v. Fall 
River, 46 N.B. 99, 167 Mass. 517. 

Neb.—Chicago, ete., R. Co. v. Cass 
County, 70 N.W. 955, 51 Neb. 369. 

Vt.—National Metal Edge Box Co. 
v. Town of Readsboro, 111 A. 386, 94 
Vt. 405. 

Wash.—Turner v. Spokane County, 
273 P. 959, 150 Wash. 524. 

[a] Rule applied where assessing 
officer not misled.—National Metal 
Edge Box Co. y. Town of Readsboro, 


111 A. 386, 94 Vt. 405; Turner v. 
Spokane County, 273 P. 959, 150 
Wash. 524. é 


67. Braxton v. Rich, 47 F. 178 [aff 
15 S.Ct. 1006, 158 U.S. 375, 39 L.Ed. 
1022]; Urket v. Coryell, 5 Watts & S. 
(Pa.) 60. 

68. Braxton v. Rich, 47 F. 178 [aff 
15 S.Ct.. 1006, 158 U.S. 375, 39L. Ed. 
1022]; Com. v. Hamilton, 72 S.W. 744, 
24 Ky.L. 1944. 

69. Failure to return list or sched- 
ule as bar to review see infra VII. 

70. Merchants’ Mut. Ins. Co. v. 
Board of Assessors, 3 So. 891, 40 La. 
Ann. 871 (former statute); State v. 
Assessors of Delavan, 1 Wis. 345. 

71. Stone v. Norris, 101 A. 428, 40 
Ree at he 

{a] Making of statement is op- 
tional with taxpayer.—O’Reilly  v. 
Clarke, 137 A. 7838, 48 R.I. 407. 

72. See cases supra notes 70, 71. 

73. Puget Sound Power & Light 
Co. v. City of Seattle, 201 P. 449, 117 
Wash. 351 [aff 207 P. 689, 117 Wash. 
315, and aff 44 S.Ct. 261, 264 U.S. 22, 
68 L.Ed. 541]. 


74, See statutory provisions. 

75. See infra XV. 

76. Stone v. Norris, 101 A. 428, 40 
R.1. 477. ‘ 

77. Amos y. Jacksonville Realty & 


Mortgage Co., 81 So. 524, 77 Fla. 403. 
' [a] In Porto Rico (1) under a code 


provision in force at one time, a cred- | 


it not listed for assessment was not 

recoverable by action. Aguilar v. 

Vasquez, 6 Porto Rico 1. (2) This 

provision, however, was’ repealed. 

pcr anes v. Iglesias, 8 Porto Rico 
0 


Deprivation of review of assess- 
ment see infra VII. 

Forfeiture of land see infra XV. 

78. Republic Trust Co. of Philadel- 
phia v. Hughes, 105 A. 75, 262 Pa. 159. 

79. Robertson v. Bank of Yazoo 
City, 85 So. 177, 128 Miss. 380. 

80. Whiting Finance Co. vy. Hop- 
kins, (Cal.App.) 2 P.(2d) 461; Pierce 
v. Carlock, 79 N.E. 959, 224 Ill. 608; 
Siegfried v. Raymond, 60 N.E. 868, 
190 Ill. 424; Morris v. Jones, 37 N.E. 
928, 150 Ill. 542; State v. Nelson, 119 


N.W. 1058, 107. Minn. 319; Mount v. 
Parker, 32 N.J.Law 341; Warne v. 
Johnson, 30 N.J.Law 452. But see 


Moore y. Hewitt, 46 N.E. 905, 147 Ind> 
464 (a taxpayer does not lose his 
right to the benefit of the deduction 
by omitting credits; from which the 
deduction is to be made, in compliance 


with the practice and direction of the 
assessor). 

81. Bessolo vy. City of Los <An- 
geles, 169 P. 372, 176 Cal. 597. 

82. See supra § 767. 

83. Buckingham, v. State, 17 Ind. 
305; State v. Lenfesty, 10 Ind. 397; 
Burns v. State, 31 N.E. 547, 5 Ind.App. 
385; Lee v. Com., 6 Dana (Ky.) 311; 
Port Colden Bldg., ete., Assoc. v. 


Nunn, 44 N.J.Law 354 Jaff46 N.J.Law . 
205]; Lawrence v. Janesville, 1 N.W. 


338, 50 N.W. 1102, 46 Wis. 364. 

84 Gratwick, etc., Lumber Co. v. 
Oscoda, 56 N.W. 600, 97 Mich. 221; 
Robertson v. Bank of Yazoo City, 85 
So. 177, 123 Miss. 380; Lynam vy. An- 
derson, 2 N.W. 732, 9 Neb. 367. 

85. See statutory provisions. 

[a] Statute held not repealed.— 
Mitchell County vy. Phillips, 111 S.E. 
374, 152 Ga. 787.: 


eee Cal.—Orena vy. Sherman, 61 Cal. 
Hawaii—Wilder yv. Colburn, 21 
Hawaii 701. 


La.—State v. Louisiana Mut. Ins. 
Co., 19 La.Ann. 474. 

Mass.—Charlestown vy. Middlesex 
County, 101 Mass. 87; 
Ware, 8 Gray 509; Porter v. Nor- 
folk County, 5 Gray 365. 

Nev.—State v. Washoe County Bd. 
of Equalization, 7 Nev. 83. 

N.J.—State v. State Comptroller, 
23 A. 122, 54 N.J.Law 135; Sharp v. 
Apgar, 31 N.J.Law 358. 

Okl.—Pentecost y. Stiles, 49 P. 92i. 
5 Ol. 500. 

87. U.S.—Custer County v. Ander- 
son, 68 F. 341, 15 C.C.A. 471. ( 

Ala.—Beltona Coal & Mining Co. vy. 
Hawkins, 98 So. 26, 210 Ala. 359; Lott 
v. Hubbard, 44 Ala. 593. 

Cal.—Bode v. Holtz, 3 P. 495, 65 
Cal. 106. ; 

Conn.—State v. Erickson, 133 A. 
683, 104 Conn. 542. 

Ga.—Douglas v. McCurdy, 115 S.B. 
658, 154 Ga. 814; Shewmake Bros. Co. 
v. Dominy, 94 S.E. 999, 147 Ga. 577. 

J1l.—Cook County v. Columbia Ins. 
Co. of Jersey City, 160 N.E. 351, 329 
Ill. 189; Board of Education of Glen 
Ellyn Tp. High School Dist. No. 87 
v. Boger, 125 N.E. 768, 291 Ill. 191; 
People y. Hibernian Banking Ass’n, 
92 N.E. 305, 245 Ill. 522; Cummins y, 
Webber, 75 N.H. 1041, 218 Ill. 521. 


Ky.—Com. v. Southern Pace. Co., 105 


For later cases, developments and changes in the law see Annotations, same title and section number, 


Otis'<Co.*v.: 
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§ 770] 


Where a list is returned, it is not conclusive on the 
assessor**® as to valuation;*® on satisfactory proof 
or information, or from his own knowledge, he may 
Increase the assessment®® by increasing the valu- 


S.W. 466, 468, 127 Ky. 358, 32 Ky.L. 
259, 285, 239; Clark v. Belknap, 13 Ss. 
W. 212, 11 Ky.L. 791; Louisville, ete., 
ReCo.w sComsy/3.S.W. 139, 85. Ky. 
198, 8 Ky.L. 840. 

La.—-State v. Leuisiana Mut. Ins. 
Co., 19 La.Ann. 474. 
geereaiant oF OS v. Hale, 137 Mass. 


_Miss.—Robertson v. Bank of Yazoo 
City, 85 So. 175, 123 Miss. 380. 

Mo.—State ex rel. Hawkin v. Ed- 
wards, 286 S.W. 25, 315 Mo. 209; State 
v. Carr, 77 S.W. 548, 178 Mo. 229; 
pre v. Seahorn, 39 S.W. 809, 139 Mo. 


Mont.—Tong v. Maher, 122 P. 279, 
45 Mont. 142; McMillan v. Carter, 9 
P. 906, 6 Mont. 215. 

Neb.—Lincoln Transfer .Co. v. Lan- 
caster County Bd. of Equalization, 110 
N.W. 724, 78 Neb. 197. 

N.J.—Reese v. Sherrer, 10 A. 286, 
49 N.J.Law 610. 

N.M.—Valencia County v. Atchison, 
ete. Re .Co.510.P.,294, 3.N.M..677. 

N.C.—North Carolina R. Co. v. Ala- 
mance, 77 N.C. 4. 

Ohio.—Robinson y. Ward, 13 Ohio 
St. 293; Morrow v. Hess, 153 N.E. 
295, 22 OhioApp, 258 [aff 156 N.E. 
599, 116 OhioSt. 439]; Crane v. Mc- 
Carthy, 8 OhioApp. 402. 

Okl.—Phillips v. Freas, 3 P.(2d) 
436, 151 Okl. 227; Pentecost vy. Stiles, 
49 P. 921, 5 Okl. 500. 

R.I.—Stone v. Norris, 101 A. 428, 
40 R.I. 477, 482 [cit Cyc]; Greenough 
v. Board of Canvassers of Central 
Falls, 82 A. 411, 34 R.I. 84. 

Tex.—Blewett v. Richardson Inde- 
pendent School Dist., (Commn.App.) 
240 S.W. 529 [aff (Civ.App.) 230 S.W. 
255]; Moody v. Galveston, 50 S.W. 
481, 21 Tex.Civ.App. 16; Dean v. Kop- 
perl, 1 Tex.A.Civ.Cas. § 746. See Von 
Rosenberg vy. Lovett, (Civ.App.) 173 
S.W. 508 (construing the pertinent 
statutes to make it the duty of the 
assessor, on discovery of unrendered 
personal property, to list and assess 
it, but not to vest him with inquisi- 
torial power in the matter, and not to 
make it his duty to ferret out un- 
rendered personal property and place 
it, or cause it to be placed, on the tax 
rolls). 

Vt.—Smith v. Stannard, 70 A. 568, 
81 Vt.:319; Buchanan v. Cook, 40 A. 
102, 70 Vt. 168. 

W.Va.—Younger v. Meadows, 59 S. 
E. 1087, 63 W.Va. 275. 

Wis.—Wauwatosa v. 25 
Wis. 271. 

“The assessor has the power and it 
is his duty to assess property, al- 
though not listed with him at all by 
its downer.” Robertson y. Bank of 
Yazoo City, 85 So. 175, 123 Miss. 380, 
394. 

[al Practical difficulties.—While 
the assessors “have the means of ob- 
taining definite information as to the 
ownership of real estate by examin- 
ing the land records, and of ascertain- 
ing its approximate value in the mar- 
ket it is a practical impos- 
sibility for assessors to correctly as- 
certain the extent, character and par- 
ticulars of an individual’s ownership 
of personal property when he brings 
in no account thereof.” Stone v. Nor- 
ris, 101 A. 428, 40 R.I. 477, 483: 

88. Savings, etc., Soc. v. San Fran- 
cisco, 63 P. 665, 181 Cal. 356; Ball v. 
P. V. & K. Coal Co., 31 S.W.(2d) 707, 
235 Ky. 445; Greenough v. Board of 
Canvassers of Central Falls, 82 A. 411, 
34 R.I. 84; Younger v. Meadows, 59 
S.E. 1087, 63 W.Va. 275. \ P 

89. Fla.—Kissimmee City Vv. 
Drought, 7 So. 525, 26 Fla. 1, 23 Am. 
S.R. 546. 5 

[ll.— People v. Illinois Cent. R. Co., 
112 N.E. 700, 273 Ill. 220; Humphreys 
vy. Nelson, 4 N.H. 687, 115 Ill. 45. 
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Ky.—Ball v. P. V. & K. Coal Co., 
381 S.W.(2d) 707, 285 Ky. 445. 

Mass.—Cotton y. Town of Lexing- 
ton, 158 N.E. 825, 261 Mass. 169. 

Mich.—United States Radiator Corp 
v. Wayne County, 158 N.W. 1030, 192 
Mich. 449. 

Miss.—Robertson v. Bank of Yazoo 
City, 85 So. 175, 123 Miss. 380, 394. 

Ohio.—Chen vy. Guene, 13 OhioN.P. 
N.S. 358. 

“Neither the assessor nor. the 
board of supervisors in passing on the 
assessment roll is bound by the tax- 
payer’s valuation of his property.’ 
Robertson vy. Bank of Yazoo City, su- 
pra. 

[a] Owner’s valuation as evidence. 
—If merchandise is carried on the 
Owner’s books as of a certain value, 
and he also insures it for that sum, 
the assessors are justified in apprais- 
ing it at that value,’and are not ob- 
liged to reduce their assessment mere- 
ly on his statement that it has depre- 
ciated in value. People v. Feitner, 69 
N.Y.S. 798, 84 Misc. 305.[aff 71 N.Y.S. 
1145, 62 App.Div. 618 (aff 61 N.H. 1132, 
168 N.Y. 674) ]-. 

90. Ga.—Georgia R., ete. Co. 
Wright, 53 S.E. 251, 124 Ga. 596. 
5 Ill.—Felsenthal y. Johnson, 104 Ill. 

a 

Ky.—Baldwin vy. Shine, 2 S.W. 164, 
84 Ky. 502, 8 Ky.L. 496. 

Mass.—Lanesborough y. Berkshire 
County, 131 Mass. 424; Hall v. Mid- 
dlesex County, 10 Allen 100; New- 
buryport y. Essex County, 12 Metc. 
214; 

Mich,—_Bowman v. Montcalm Cir. 
Judge, 89 N.W. 334, 129 Mich. 608. 

Mo.—State v. Spencer, 21 S.W. 837, 
114 Mo. 574. 

Nev.—State vy. Central Pac. R. Co., 
10 Nev. 47; State v. Kruttschnitt, 4 
Nev. 178. . 

N.J.—Newton Trust Co. v. Atwood, 
71 A. 110, 77 N.J.Law 141. 

N.Y.—People v. Halsey, 837 N.Y. 344, 
4 Transcr.A. 261 [aff 53 Barb. 547, 36 
How.Pr. 487]. 

Or.—Oregon, etc., Mortg. Sav. Bank 
v..Jordan, 17 P. 621, 16 Or. 113. 

Vt.—Fulham vy. Howe, 14 A. 652, 60 
Wileter oats 

W.Va.—Younger v. Meadows, 59 S. 
E. 1087, 63 W.Va. 275. 

Wis.—State v. Gaylord, 41 N.W. 
518, 73 Wis. 306; Lawrence v. Janes- 
ville, 1 N.W. 338, 50 N.W. 1102, 46 
Wis. 364; Matheson v. Mazomanie, 20 
Wis. 191. 

91. Fla.—King v. Gwynn, 14 Fla. 


Vv. 


rs 

Ill.—Tolman y. Salomon, 60 N.E. 
809, 191 Ill. 202, 

Ind.—Willis v. Crowder, 34 
BLD, 134 dN. 151. 

Ky.—Ball v. P. V. & K. Coal Co., 
31 S.W.(2d) 707, 285 Ky. 445. 

La.—Tragar v. Clayton, McG. 228. 

Mo.—State v. Reed, 60 S.W. 70, 159 
Mo. 77. 

[a] Statute construed.—-A statute 
providing that, after personal prop- 
erty has been assessed to an execu- 
tor, an amount not less than that last 
assessed shall be deemed the sum as- 
sessable until a true list is brought 
in, does not prohibit a subsequent as- 
sessment from being greater than the 
first, when both were made in the ab- 
sence of a list, as the provision is 
not intended to bar the assessors, be- 
cause of an erroneous valuation in 
the first instance. Blackie y. City of 
Boston, 94 N.E. 283, 208 Mass. 188. 

[b] Addition of percentage.—(1) 
Except in some jurisdictions (McCor- 
mick y. Fitch, 14 Minn. 252), (2) stat- 
utes providing that, on a neglect or 
refusal to list, a certain percentage, 
such as fifty per cent, shall be added 
to the valuation made by the asses- 
sor and the aggregate amount shall 


N.E. 
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ation®! or adding items of taxable property omitted 


An assessment so made is valid 


and binding,®* provided it is made by the officer 


be the basis for taxation, are consti- 
tutional (Boyer v. Jones, 14 Ind. 354; 
Fox’s Appeal, 4 A. 149, 112 Pa. 337; 
Sanderson y. Lackawanna County, 1 
Pa.Co. 342; Ex p. Lynch, 16 S.C. 32). 
(3) Also, a statute providing that, on 
the willful refusal of a taxpayer to 
return an inventory of his taxable 
estate, the listers shall ascertain ‘the 


amount thereof and double its ap- 
praised value is constitutional. 
Bartlett v. Wilson, 8 A. 321, 59 Vt. 


23. (4) It will be presumed that the 
listers found that the failure to in- 
clude the property in question in the 
proper answer was not willful, where 
they did not double the ascertained 
value of the property, and the statute 
gives no right to double unless the 
failure to return or answer was will- 
ful. Frazier v. W. H. H. Slack & 
Bro., 81 A. 161, 85 Vt. 160. 


hone U.S.—Oskamp v. Lewis, 103 F. 
Ark.—Kinsworthy v. Mitchell, 21 
Ark. 145. 


Cal.—Rosasco v. Tuolumne County, 


77 P. 148, 143 Cal. 430; Henne'v. Los 
Faeries County, 61 P. 1081, 129 Cal. 


Iil.—Moline Water Power Co. vy. 
Cox, 96 N.E. 1044, 252 Ill. 348. 


Ind.—Gallup v. Schmidt, 54 N.E. 
384. 

Ky.—Ball v. P. V. & K. Coal Co., 
31 S.W.(2d) 707, 2385 Ky. 445; Moss v. 


Board of Sup’rs of Harlan County, 
263 S.W. 368, 203 Ky. 813. re 


Minn.—Thompson y. Tinkcom, 
Minn. 295. : 
Neb.—Appeal of Bankers’ Life Ins. 


Co., 131 N.W. 1034, 89 Neb. 469 [foll - 


Appeal of Western Fire Ins. Co., 131 
N.W. 1037, 89 Neb. 476; Appeal of 
Farmers’ & Merchants’ Ins. Co., 131 


N.W. 1088, 89 Neb. 478]; Roe v. St. 
John, 7 Neb. 139. 
Ohio.—Cameron vy. Cappeller, 41 


OhioSt. 533. 

Pa.—Baugh v. Elkin, 24 Pa.Co. 203. 

Tex.—Ferguson y. Steen, (Civ.App. ) 
293 S.W. 318. 

e3. Amos v. Jacksonville Realty & 
Mortgage Co., 81 So. 524, 77 Fla. 403; 
Ward v. Wentz, 113 S.W. 892, 130 Ky. 
705; Phillips v. Freas, 3 P.(21), 436, 
151 Okl. 227; Pentecost v. Stiles, 49 
P. 921, 5 Okl. 500. 

[a] Mere irregularity.—W here 
omitted property is duly valued and 
the proper amount of taxes thereon 
charged against the owner, the fail- 
ure of the county clerk to correct the 
assessor’s return is a mere irregular- 
ity which does not vitiate the tax. 
Johnson County v. Hewitt, 93 P. 181, 
76 Kan. 816, 14 L.R.A.N.S. 493. 

[b] Waiver and estoppel.—(1) An 
owner who leaves the assessment of 
his land to the assessor, and fai'’s to 
object thereto, is liable for the taxes 


assessed. Moores v. Thomas, 48 So. 
1025, 95 Miss. 644. (2) Under Rev. 
St. (1909) § 11383, an assessment 


copied from the assessor’s book of 
the preceding year without a list fur- 
nished by the owner, who made no ob- 
jection thereto, is valid. State ex rel. 
Teare v. Dungan, 177 S.W. 604, 265 
ico. 353. (3) Effect will be given to 
a statute providing that a taxpayer 
who has refused, neglected, or failed, 
for any cause whatever, to list his 
property, shall be estopped from con- 
testing the correctness of the assess- 
ment list filed by the assessor. Adsit 
v. Park, 81 So. 480, 144 La. 984; Hayne 
vy. Assessor, 79 So. 280, 143 La. 697; 
Palmer Co. vy. Police Jury of Red Riv- 
er Parish, 78 So. 122, 142 La. 1076; 
Marston y. Elliott, 70 So. 519, 138 La. 
574. 
[c] Statute providing for arbitra- 
tion of tax assessments claimed by 
delinquents to be excessive was re- 
pealed. Callaway v. Bohler, 291 F. 
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designated,®* and within the time limited,®® by stat- 
ute, and the taxpayer has been given notice and an 
The assessor must not 
act arbitrarily, on mere surmise, or without sufficient 


opportunity to be heard.®® 


reason.®? 


Examination of witnesses and 
Under the statutes in some of the states 
the tax assessor has authority, when he disbelieves 
a sworn list of property returned to him by a tax- 
payer, or on default of such list, to summon before 


books.°8 


243 (Georgia statute); State v. Cal- 
laway, 111 S.E. 563, 152 Ga. 871. 


94 Lowther v. Moore, 229 S.W. 
705, 191 Ky. 284; Phillips v. Kerr, 
151 S.B. 259, 198 N.C. 252; Pocomoke 


Guano Co. v. City of New Bern, 90 Ss. 
EB. 202, 172 N.C. 258; Rexford v. Phil- 
lips, 74 S.E. 337, 159 N.C. 213. 

95. Douglas v. Forrester, 102 S.E. 
347, 150 Ga. 57; Bohler v. Verdery, 
19 S.E. 36, 92 Ga. 715. 2 

[a] Courts cannot extend time lim- 
ited by statute.—Douglas v. Forres- 
ter, 102 S.E. 347, 150 Ga. 57; Bohler 
v. Verdery, 19 S.E. 36, 92 Ga. 715. 

[b] Addition and revaluation dis- 
tinguished.—While the statutes au- 
thorize the assessor to assess at any 
time property omitted from the re- 
turn, they do not authorize any re- 
valuation after the date limited by 
law in the case of property which has 
once been returned and assessed, al- 
though undervalued. Hill v. Yee Chan 
& Co., 31 Hawaii 809. ‘ 

96.. U.S.—Central of Georgia R. 
@o. Vv. Wright; 28 Si€t. 47, 207 U.S. 
127,62 L.id., 134 [rev 53° S.E. 207, 
124 Ga. 630]; Ware v. Bradbury, 29 
F.Cas.Na 17,168, 3 Sumn. 186. 

Colo.—Goldsmith v. Standard 
Chemical (Co,,°233) Px L110). Ti Colow sd: 

Ky—Ball v. Bi Vi & K. Coal Co., 
31 S.W.(2d) 707, 235 Ky. 445; Boske 
v. Louis Marx & Bros., 170 S.W. 1175, 
161 Ky. 460; Trigg v. Glasgow, 2 

Boston 


Bush 594. 

Mass.—Moors  v. Street 
Com’rs, 134 Mass. 431. 

Mo.—State v. Spencer, 21 S.W. 837, 
114 Mo. 574. 

Vt.—Thomas v. Leland, 39 A. 1094, 
TOV tw 223: ; 

See Blewett v. Richardson Inde- 
pendent School Dist., (Tex.Commn. 
App.) 240 S.W. 529, 532 (‘‘notice was 
mailed to each of the owners of un- 
rendered property to appear before 
the board. If any of plaintiffs in er- 

_ror failed to receive the notice so 
mailed, they knew their property had 
not been rendered by them to the dis- 
trict assessor and were charged with 
knowledge of the fact that the law 
authorized the assessor to list. the 
same as unrendered and to submit 
such lists to the equalization board 
for consideration. They were 
afforded an opportunity to appear be- 
fore the board. It did not meet in 
the actual building named in the no- 
tice, but it met somewhere near, and 
there is no contention that any of 
them who really desired to go before 
it were prevented from doing so be- 
cause they could not find the place 
where it was sitting’). 

[a] Ia Georgia, a statute requiring 
notice applies where a _ taxpayer’s 
valuation is increased, but not where 
it is reduced. Board of Tax As- 
sessors of Decatur County v. Catledge, 
160 S.E. 909. 

[b] In Illinois (1) notice of sub- 
sequent changes in valuation must be 
given the taxpayer where the assessor 
has previously accepted the taxpay- 
er’s schedule and valuations as-cor- 
rect (People v. Kimmel, 154 N.E. 97, 
323 Ill. 261; Werner v. Reid, 153 N.EH. 
633, 322 Ill. 613; Wabash, St. L. & P. 
Ry. Co. v. Johnson, 108 Ill. 11), (2) 
but not where he has not so accepted 
them (People v. Kimmel, 154 N.E. 97, 
323 Ill. 261). 

[c] In Nebraska (1) 


2 
e 


notice is 
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A later statute 
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him the taxpayer or third persons and examine them 
under oath,®® as well as the right to examine the 
books and papers of taxpayers for the same purpose.* 


restricting the authority granted 


by an earlier statute will be given effect.’ 


inspection of 


necessary where the assessor adds 
omitted property to the schedule of 
the taxpayer. Appeal of Bankers’ 
Life Ins. Co., 131 N.W. 1034, 89 Neb. 
469 [foll Appeal of Western Fire 
Ins. Co., 131 N.W. 1037, 89 Neb. 476; 
Appeal of Farmers’ & Merchants’ Ins. 
Co., 181 N.W. 1038, 89 Neb. 478]. (2) 
However, personal notice is unneces- 
sary where no return is made by a 
taxpayer and an original assessment 
is made by a board meeting at a time 
and place designated by _ statute. 
Northern Nebraska Power Co. v. Holt 
County, 235 N:W. 92, 120 Neb. 724. 

[d] Service by mail (1) may com- 
ply with the statute where the tax- 
payer is a nonresident of the county 
(Southeast Georgia Land Co. v. Rog- 
ers; 122) SPB 227) ab 7 Gare 763)) 00(2) 
but not where he is a resident (Linder 
v. Watson, 107 S.E. 62, 151 Ga. 455). 

[e] Notice held sufficient.—Bow- 
land v. Wolfe Bros. Shoe Co., 10 Ohio 
N.P.N.S. 243. 

[f] Notice held insufficient.— 
Ryan v. Rooney, 90 A. 891, 88 Vt. 88. 

{[g] Notice may be waived by pro- 
test or appeal.—Fordson Coal Co. v. 
Magegard, 22 F.(2d) 973; Comstock v. 
Town of Waterford, 81 A. 1059, 85 
Conn. 6, 37 L.R.A.N.S. 1166; Quirie- 
baug Reservoir Co. v. Union, 47 A. 
328, 73 Conn. 294; Anaconda Copper 
Mining Co. v. Ravalli County, 186 P. 
332, 56 Mont. 530. 

[h] Furnishing copy of schedule. 
—Failure to comply with a statute re- 
quiring the assessor, when he increas- 
es a taxpayer’s own valuation, to give 
the latter a copy of the schedule is 
not fatal where the taxpayer (1) ap- 
pears before the board of equalization 
and protests (In re Rolater, 170 P. 
507, 67 Okl. 215) (2) or makes a copy 
himself without demanding one from 
the assessor (In re Inglis, 169 P. 1083, 
69 Okl. 64). 

97. Cal.—Weyse v. Crawford, 24 P. 
135, 85 Cal. si$6. 

Ill.—Shawneetown First Nat. Bank 
v. Cook, 77 Ill. 622; McConkey v. 
Smith, 73 Ill. 313. 

Iowa.—Gibson y. Clark, 108 N.W. 
527, 131 Iowa 325. 

Mo.—State ex rel. Koeln v. Scullin, 
181 S.W. 40, 266 Mo. 319. 

Mont.—Story v. Dixson, 208 P. 592, 
64 Mont. 206. 

N.Y.—People v. Reddy, 43 Barb. 539. 

Utah.—Fox v. Groesbeck, VALS fi So 
183, 63 Utah 401. 

Vt.—Howes v. Bassett, 56 Vt. 141. 

[a] Statute requiring filing of 
statement of facts or evidence on 
which the officer acted in correcting 
the return is mandatory. Bowland vy. 
BS Bros. Shoe Co., 10 OhioN.P.N.S. 

[b] General reputation that a tax- 
payer is a man of means is not a basis 
for an increase. Braley v. City of 
Barre, 92° A, 236, 88 Vt. -251. 

[ec] Where return of personalty 
shows valid indebtedness in excess of 
the value of the personalty, an assess- 
ment notwithstanding such return is 
erroneous. People v. Odell, 114 N.Y.S. 
199, 129 App.Div. 475. 

98. Proceedings to obtain infor- 
mation necessary to assessment of 
corporate property, stock, or fran- 
chise see infra § 832. 

99. People v. ‘Mills Nat. Bank, 55 
P. 685, 123 Cal. 58, 69: Am.S.R:° 32, 45 


[§ 771] (c) Criminal Proceedings.* 
statutes of some states, a taxpayer who has refused 
to return a list of his taxable property, or who has 
made a false and fraudulent return, is liable to in- 
dictment and punishment as for a misdemeanor,* 


Under the 


L.R.A. 747; Burns v. State, 31 N.E. 
547, 5 Ind.App. 385; Trigg v. Glasgow, 
2 Bush (Ky.) 594. 


[a] Informal demand to avpear 


and answer under oath held sufficient 
in substance.—Cody v. Spear, 101 N.E. 
146, 214 Mass. 241. 

[b] National bank may be com- 
pelled by process from state court, 
to disclose the names of its depositors 
and the amount of their deposits, in 
order to ascertain whether any money 
deposited in the bank and subject to 
taxation within the county has not 
been returned for that purpose by the 
owners. Youngstown First Nat. Bank 
v. Hughes, 6 F. 737 [rev 9 F.Cas.No. 
4,811, and app dism 1 S.Ct. 489, 106 
U.S. 523, 27 L.Ed. 268]. 

1. Washington Nat. Bank v. Daily, 
77 N.E. 58, 166 Ind. 631: Co-operative 
Bidg., etc., Assoc. v. State, 60 N.E. 
146, 156 Ind. 468; State v. Working- 
men’s Bldg., ete., Fund, ete., Assoc., 
53 N.E. 168, 152 Ind. 278; Miller v. 
Cincinnati First Nat. Bank, 21 N.E. 
860, 46 OhioSt. 424. 

Enforcement of right by mandamus 
see Mandamus § 481. 

2. State v. Smith, 157 N.E. 327, 116 
OhioSt. 623. : 

3.. Penalties see infra XV. 

4. See statutory provisions. 

[a] Statute held constitutional.— 
Caldwell v. State, 14-Tex.App. 171. 

{b] Statute held repealed by im- 
plication.—People v. Fisher, 113 N.E. 
47, 274 Ill. 116 [aff 195 Tll.Apn. 307]; 
People v. Western Electric Co., 195 
J1l.App. 510; People v. Centaur Motor 
Co. of Illinois, 192 Ill.App. 409. 

[c] In Indiana a taxpayer may be 
prosecuted by indictment where there 
is a failure or refusal to return any 
list at ‘all, but not where a list is 
returned, although it is a false and 
fraudulent one. Durham y. State, 19 
N.E. 329, 116 Ind. 514. 

[d] Defense.—It is no defense to 
a prosecution against a person for 
failing to give in a list of his taxable 
property that the same property was 
given in by another. Olds v. Com., 3 
A.K.Marsh. (Ky.) 465. 

[e] Prosecution should not be 
premature.—Com. vy. Holidy, 33 S.W. 
9438, 98 Ky. 616, 17 Ky.L. 1159; Gal- 
braith v. State, 26 S.W. 502, 33 Tex.Cr. 
331; Mock v. State, 11 Tex.App.. 56. 

{[f] Indictment (1) for delivering 
to the assessor a fraudulent list of 
property should allege in what re- 
spect the list of taxable property de- 
livered is false or fraudulent, and 
state in terms of general description, 
at least, the taxable property owned 
by defendant and fraudulently omit- 
ted in the list delivered. State v. 
Welch, 28 Mo. 600. (2) Indictments 
and informations held sufficient. Dur- 
ham v. State, (Ind.) 17 N.E. 629; Pea- 
cock Distilling Co. v. Com., 62 S.W. 
272, 110 Ky. 597, 22 Ky... 1948; Com. 
v. Engle, 52 S.W. 811, 21 Ky.L. 1019; 
Com. v. Singer Mfg. Co., 21 S.W. 354, 
14 Ky.L. 732. (3) Indictments held 
insufficient. Alexander v. Com., 1 
Bibb (Ky.) 515; Haugh vy. State, 12 
Tex.App. 348; Berry v. State, 10 Tex. 
App. 315. 
~ [g] Summons.—(1) Under some 
statutes providing for a fine, a person 
who has failed or refused to give a 
list of his taxable property, or has 
given a false or fraudulent list, or 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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provided his action was intentional and sprang from 
a willful design to escape or evade taxation.® 

[§ 772] 3. Determination as to Taxable Persons 
and Property—a. In General. The selection of the 
subjects for taxation is a legislative power,* and 
the assessing or valuing officers usually have no 
While it is generally 
the duty of the assessor or other proper officer or 
board to apply the statutes by determining, in the 
first instance, the classification of particular per- 
sons and property,’ and the ownership of the prop- 
erty,® ms or its decision is not final or conclusive,'° 
: A tax 
against a person on nontaxable property is illegal ;12 
but the entire assessment is not invalidated by a 
failure to assess certain property where the assessors 
rely on an unauthorized exemption of the property 


discretion in that regard.? 


except in some jurisdictions.1! 


by the town.18 


[§ 773] b. Records or Paper Title. 


has refused to state the amount he 
is worth, may, when reported as de- 
linquent, be brought before a proper 
court by summons. Com. v. More- 
head, %8-S-W., 1105, ..25) Ky.L. 1927; 
Fleming v. Sinclair, 58 S.W. 370, 22 
Ky.L. 499; Com. v. Toncray, 52 S.W. 
797, 21 Ky.L. 572: Butler v. Watkins, 
27 S.W. 995, 16 Ky.L. 302; Spalding 
v. Com., 10 S.W. 420, 88 Ky. 135, 10 
Ky.L. 714; Louisville, ete., Mail Co. 
v. Barbour, 9 S.W. 516, 88 Ky. 73, 
10 Ky.L. 836; Louisville, ete., R. Co. 
v. Com., 3 S.W. 139, 85 Ky. 198, 8 Ky. 
L. 840; Chiles v. Com., 4 J.J.Marsh. 
(Ky.) 577. (2) A summons should 
describe the offense in general terms. 
Louisville, ete, R. Co. v. Com., 3 S. 


W. 139, 85 Ky. 198, 8 Ky.L. 840. (3) 
Summons held insufficient. Evans v. 
Com., 13 Bush (Ky.) 269; Vance v. 


Com., 3 Bush (Ky.) 465. 


{h] Proof of fraud in sale of prop- 
erty by defendant is admissible. Olds 
v. Com., 3 A.K.Marsh. (Ky.) 465. 

5. Smith v. State, 43 Ala. 344; 
Brown vy. State, 42 Ala. 540. 

6. See supra § 10. 

7. WHarjim, Inec., v. Owens, .52 F. 


(2a) 530; Johnson County vy. Johnson, 
89 N.E. 590, 173 Ind. 76; Persen v. 
Board of State Tax Com’rs, 115 S.E. 
336, 184 N.C. 499. 

8. Bell v. Pierce, 51 N.Y. 12 [aff 
48 Barb. 51]; Buffalo, ete., R. Co. v. 
Erie County, 48 N.Y. 93. 

[a] Seated or unseated lands.—(1) 
In a jurisdiction wherein a distinction 
is made, in respect of assessment, be- 
tween seated and unseated lands (see 
infra § 780), (2) the assessor has 
the power and duty of determining, 
at least in the first instance, the char- 
acter of a particular tract of land as 
seated or unseated, and where he has 
properly determined it to be seated, 
the act of a township supervisor in 
returning the tract to the county 
treasurer as unseated is unwarranted 
and ineffective to change the charac- 
ter of the land. Pittsburg Hunting 
Club vy. Snyder, 51 Pa.Super. 174. 
Desmond v. Babbitt, 117 Mass. 


9. 
233; Campbell v. Wilson, 1 Watts 
(Pa.) 503. Compare State v. Lauren- 


dine, 74 So. 370, 199 Ala. 312 (as be- 
tween contesting claimants, an as- 
sessor has. neither the right nor the 
duty to determine the title and true 
ownership). 

10. Orr v. Sutton, 137 N.W. 973, 
119 Minn. 193, 42 L.R.A.N.S. 146; State 
v. Hannibal, ete., R. Co., 10 S.W. 436, 
97 Mo. 348. 

[a] Jurisdictional or nonjurisdic- 
tional matters.—(1) The determina- 
tion of-assessors as to a fact upon 
which their jurisdiction depends is 
not conclusive. Elmhurst Fire Co. v. 
City of New York, 106 N.E. 920, 213 
N.Y. 87; Matter of New York Catholic 
Protectory, 77 N.Y. 342 [aff 8 Hun 
91]. (2) On the other hand, it is 
held that a decision of assessors hav- 


,Lans. 
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assessed 


In searching 


ing jurisdiction, classifying property 
tor purposes of taxation, is binding 
and cannot be attacked collaterally. 
Buffalo, ete., R. Co. v. Erie County, 48 
Neynos. 

[b] Assessment of exempt prop- 
erty is not conclusive and may be at- 
tacked collaterally. Elmhurst Fire 
Co. v. City of New York, 106 N.E. 
920," 213-5 Ney. "287: © (Chemune — Nat: 
Bank v. Elmira, 53 N.Y. 49 [mod 6 
116]; Portland University v. 
ney crete County, 50 -P. 532, 31°Or. 
98. 

[ec] Stipulations by state revenue 
agent concerning assessments are un- 
availing where in conflict with the 
state statutes for raising revenue. 
Puffer Mfg. Co. v. Robertson, 248 F. 
463. 160°C.C.A. 473. 

11. See case infra this note. 

fa] Iu Kentucky the county court 
acts judicially in determining whether 
property is subject to assessment, 
and its determination that property is 
not so subject is conclusive on the 
commonwealth, unless reversed on ap- 


peal. Com. v. Churchill, 115 S.W. 189, 
131 Ky. 251. 
12. Nashville Labor . Temple v. 


City of Nashville, 243 S.W.. 78, 146 
Tenn. 429, 23 A.L.R. 807: Boyce v. 
Sumner, 124 A. 853, 97 Vt. 473; Na- 
tional Metal Edge Box Co. v. Town of 
Readsboro, 111 A. 386, 94 Vt. 405. 
Compare Young Women’s Christian 
Ass’n of New York City v. City ‘of 
New York, 220 N.Y.S. 365, 220 App. 
Div. 49 (the assessment is erroneous, 
but not illegal). 

13. Caswell v. Westlake, 133 A. 796, 
47 RI. 411. 

14. U.S.—Virginia & West Vir- 
ginia Coal Co. v. Charles, 251 F. 83 
[aff 254 F. 379, 165 C.C.A. 599 (error 
allowed 255 FF. 992, 167 C.C.A. 671, 
and dism 49 S.Ct. 345, 252 U.S. 569, 
64 L.Ed. 720]; State Trust Co. v. 
Chehalis County, 79 F. 282, 24 C.C.A. 
584; The North Cape, 18 F.Cas.No. 
10,316, 6 Biss. 505. 

Conn.—Jones Vv. 36 
Conn. 283. 

Ind.—Board of Com’rs of Wabash 
County v. Workman, 116 N.E. 83, 186 
Ind. 280 [rev 103 N.E. 99]. 

Iowa.—Cranston v. McQuiston, 102 
N.W. 785, 127 Iowa 104. 

Ky.—Fish v. Genett, 56 
Ba Sy Lea 7. 

La.—Avery v. Mayo, 109 So. 398, 
161 La. 699; Pierson v. Castell Land 
& Harbor Co., 105 So.''274, 159 La. 
158; Louisiana Land & Improvement 
Co. v. Police Jury of Grand Parish, 
101 So. 241, 156 La. 849; Lisso & Bro. 
v. Police Jury of Parish of Natchi- 
toches, 53 So. 566, 127 La. 283, 31 L.R. 
A.N.S. 1141; Williams v. Chaplain, 36 
So. 859, 112:La. 1075; Geddes v. Cun- 
ningham, 29 So. 138, 104 La. 306; Dip- 
ple v. Leppert, 17 So. 309, 47 La.Ann. 
792; Palmer v. Board of Assessors, 8 
So. 487, 42 La.Ann. 1122; Gee v. 


Bridgeport, 


S.W. 813, 
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for omitted property, or in determining who is the 
owner of particular property, the assessor is justified 
in relying on what he finds on the public records, 
and is not required to go behind the records to search 
out secret transfers or to investigate the validity 
of a conveyance.!4 
of property and claiming ownership under color of 
title is clearly entitled, so far as the state is con- 
cerned, to have such property listed as assessed to 
him for taxation.1® 
property cannot be questioned by the assessor, but 
it must be treated as binding and the assessment 
made with, reference thereto.+® 
[§ 774] c. Inspection of Property. An assess- 

ment is not invalidated by the fact that the assessors ° 
did not actually view and inspect the property in 
question, if they have otherwise sufficient knowledge 
or evidence of its existence and value.1* 


Indeed, a person in possession 


So the validity of a lease of 


Clark, 8 So. 627, 42 La.Ann. 918; Ma- 


son v. Bemiss, 38 La.Ann. 935; Roe- 
vens v. McRobinson, 3 La.A. (Or- 
leans) 279; In re Lindner, 2 La.A. 


(Orleans) 72. See Eastham v. Mel- 
ville Land Co., 77 So. 475, 142 La. 
610 (recognizing the rule, but hold- 
ing that it does not authorize a dual 
assessment where the name of each 
of two persons appears.on the public 
records as the owner of the same 
property). 

Mass.—Saftel v. Newton Sav. Bank, 
150 N.H. 433, 254 Mass. 516; Butler vy. 


Stark, 29 N.E. 218, 139 Mass. 19; 
Forster v. Forster, 129 Mass. 559/ 
Mo.—Wilcox v. Phillips, 97 S.W. 


886, 199 Mo. 288; Nolan v. Taylor, 32 
S.W. 1144, 131 Mo. 224. 

N.H.—Benton v. Merrill, 39 A. 257, 
68 N.H. 369. 

. Va.—Stevenson v. Henkle, 42 S.E. 
672, 100 Va. 591. 

Wis.—Finney v. Boyd, 26 Wis. 366. 

See Armstrong v. Exum, (Tenn.Ch. 
App.) 52 S.W. 1024 (recognizing the 
rule, but holding it inapplicable to 
the facts of the case). 

[a] Tax title fair on its face and 
suffered to remain unquestioned on 
the records of deeds is a sufficient 
basis for an assessment for taxation, 
whether the title is valid or not. Ash- 
ley Co. v. Bradford, 33 So. 634, 109 La. 
641; Denegre vy. Buchanan, 18 So. 501, 
47 La.Ann. 1559; Augusti v. Citizens’ 
Bank, 15 So. 74, 46 La.Ann. 529; Pres- 
a v. Payne, 11 So. 140, 44 La.Ann. 

OU. 

[b] Number of acres recited in 
deed is, as a rule, accepted as the 
acreage subject to taxation, although 
it is not always conclusive. Mineral 
R. R. & Mining Co. v. Northumber- 
eee County Com’rs, 78 A. 991, 229 Pa. 
43 


15. State v. Laurendine, 74 So. 370, 
199 Ala. 312. 

16. In re Long Beach Land Co., 94 
N.Y.S. 282, 106 App,Div. 253 [rev on 
gue grounds 75 N. BH: 533,° 182) (N.Y. 
‘ Ark.—Moore v. Turner, 43 Ark. 

43. 
Mich.—Sawyer-Goodman Co. v. 
Crystal Falls, 23 N.W. 334, 56 Mich. 
Do ie 

N.H.—Dewey v. Stratford, 42 N.H. 
282. 

N.Y.—McMahon v. Palmer, 6 N.E. 
400, 102 N.Y. 176, 55 Am.R. 796 [aff 
ae 324, 133 U.S. 660, 33 L.Ed. 
772). 

Utah.—Nutter v. Carbon County, 
196 P. 1009, 58 Utah 1. 

Vt.—Weatherhead v. 19 
A. 717, 62 Vt. 327. 

Wis.—Boorman v. Juneau County, 
45 N.W. 675, 76 Wis. 550. 

[a] Cattle scattered over vast ter- 
ritory.—In view of the fact that cat- 
tle and horses of an owner were not 
so located that the assessor could 
count them because they were scat- 


Guilford, 
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[§ 775] d. Place of Taxation.1* It is within the 
province of an assessor to determine, in the first 
instance at least, the situs of particular property 
for the purpose of taxation,1® and although his de- 
cision may be erroneous the assessment is not for 
that reason void,?° but is voidable only.?? 

State board. When empowered to do so by stat- 
ute, a state board of equalization and assessment 
may determine the proper place to list personal 
property for taxation in any case where the statute 
is silent or uncertain.?” 

Suit by county. A statute providing that a coun- 
ty claiming to be entitled to the return and taxa- 
tion of any property returned or about to be re- 
turned in another county may bring suit against the 
latter county to procure a determination of the 
question is merely permissive and not mandatory.?* 

[§ 776] 4. Mode of Assessment as Dependent on 
Nature or Ownership of Property?+—a. In General. 
If property which is taxable and that which is .not 
are mingled together in one assessment against the 
same person, the assessment as a whole is invalid 
in some jurisdictions;?> but in other jurisdictions 
a different conclusion is reached where the taxpayer 
has not made known to the assessing officers what 
part of the property is exempt,?° or the whole tax 
is not greater than what is properly chargeable to 
the taxable property.27 A tax assessed jointly on 
real and personal property is void;?® and a single 
assessment should not be made against a warehouse 
keeper on account of numerous bailments;?®° but a 
statute providing that in assessing personal proper- 
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ty the different classes of personalty enumerated 
therein shall be assessed at their value does not 
require that the separate value of each piece shall 
be given in the assessment.?® In determining what 
is real, and what is personal, property for the pur- 
pose of assessment, the usual distinctions between 
these two classes of property*! are to be observed, 
except in so far as they are varied by the taxing 
statutes.22 Unless an applicable statute requires 
separate interests in the property to be separately 
assessed,°* all, estates in real property must be as- 
sessed together, ‘and the real estate as an entirety, 
including the whole value of the fee, may and should 
be assessed as such to the owner or owners of the 
first freehold estate therein without regard to sep- 
arate and subordinate interests owned or claimed 
by other persons.** Also, the assessment statutes 


of some states take no account of qualified or con- 


ditional estates in personal property,*> and make 
no reference to legal and equitable,*® or general and 
special,?" owners. Only such personal property as 
the statute prescribes can be made the subject of 
assessment.38 

Water is ordinarily considered, for the purpose 
of assessment, not as a distinct and independent 
item of property,®® but as incident to the land on 
which it rests or flows,*°® or, where it is used for 
power, as incident to mill property.41 However, 
it is held that where mining operations have caused 
diffused and percolating waters to be collected in a 
definite body, the corpus of the waters may be sep- 
arately assessed as personal property.*? 


tered over a vast territory through 26. Chicago Sanitary Dist. v. Han-] W. 571, 151 Ky. 488; Oldhams. v. 
the hills, mountains, and public do-] berg, 80 N.B. 1012, 226 Ill. 480. Jones, 5 B.Mon. 458. 

main of the county, the assessor was 27. Morris Canal, ete. Co. v. Mass.—Donovan v. City of Haver- 
justified in availing himself of any | Haight. 35 N.J.Law 178 [aff 36 N.J. | hill, 141 N.E. 564, 247 Mass. 69, 30 
reliable source of information as to| Law 471]; Roberts v. Jersey City, 25| A.L.R. 358. 


the number of the cattle which seemed 
trustworthy to him. Nutfer v. Car- 
bon County, 196 P. 1009, 58 Utah 1. 

18. Apportionment of railroad 
property see infra § 852. 

19. Keotuk. etc., Bridge Co. v. Peo- 
Diew4o Nee. 691, 161. 11) b32- Van 
Wagenen vy. Lyon County, 39 N.W. 
105, 74 Iowa 716; In re Stahl, 1 Lance. 
L.Rev. (Pa.) 329. 

[a] Presumptions.—(1) Property 
taxed in two counties is presumed to 
be situated in both... Utah Metal & 
Tunnel Co. v. Groesbeck, 219 P. 248, 
62 Utah 251. (2) There is no pre- 
sumption that an assessment in one 
county covers any property except 
that situated in such county. Morse 
v. Stanley County, 128 N.W. 1538, 26 
S.D. 313. (3) However, it is held it 
cannot be presumed that property is 
Situated in the county, so as to give 
the assessor jurisdiction, because it 
is on his assessment roll. Martin v. 
White, 100 P.: 290, 53'Or. 319. 

20. Van Wagenen v. Lyon County, 
39 N.W. 105, 74 Iowa 716; Martin v. 
Burleich County, 165 N.W. 520, 38 
NED rs Te. 

21. Martin v. Burleigh County, 165 
N.W. 520, 38 N.D. 373. 

22. Nemaha County v. Richardson 
County, 139 N.W. 1021, 93 Neb. 171. 

Powers of state board of equaliza- 
tion generally see infra § 962. 

23. Williams v. Wilkinson County, 
91 S.E. 571, 146 Ga. 601. 

24. Nature and ownership of prop- 
erty as affecting: 

Liability to taxation see supra §§ 134— 

199, 238-261, 343-381. 

Eiae of taxation see supra §§ 630— 


25. In re Deeds, 7 Pa.Dist. 427; 
Rooney v. Perry, 7 Pa.Dist. 373, 20 Pa. 
Co. 645; East Tennessee, etc., R. Co. 
va Moncistows) (Tenn.Ch.App.) 35 S. 


N.J.Law 525. , 

Method of valuing property partly 
exempt see infra § 795. 

28. Stark v. Shupp, 3 A. 864, 112 
Pa. 395. 

29. Merchants’ Cold Storage & 
Warehouse Co. v. Clarke, 110 A. 380, 
43 Re eke ve 

30. Wright v. San Antonio, (Tex. 
Civ.App.) 50 S.W. 406. 

31. Cross references: 

Real and personal property dis- 
ppsuiphe? generally see Property § 


What constitutes: 
Personal property generally see 
Property §§ 32-42. 
Real property generally see Prop- 
erty §§ 19-31. , 

32. See statutory provisions. 

[a] Alteration of common law.— 
Some statutes declaring what shall 
be regarded as real estate, and what 
shall be deemed to be personal prop- 
erty, for purposes of taxation, have 
altered the rules of the common law 
in certain respects. Steere v. Wall- 
ing, 7 Rik 817: 

33. Williams v. Brace, 5 Conn. 190; 
Bickerton v. Bickerton, 24 Hawaii 
388; McLaughlin v. Kain, 45 Pa. 113; 
Logan v. Washington County, 29 Pa. 
373; State v. Grosvenor, 258 S.W. 140, 
149 Tenn. 158. 

[a] In West Virginia the whole of 
any estates in land may, after sever- 
ance, be the subject of separate as- 
sessments, but separate assessments 
of undivided: interests are void. State 
v. Guffey, 95 S.E. 1048, 82 W.Va. 462; 
Toothman vy. Courtney, 58 S.H. 915, 
62 W.Va. 167. 

34. Cal.—San Pedro, L. A. & S. L. 
R. Co. v. City of Los Angeles, 179 P. 
393, 180 Cal. 18. 

Ky.—Purcell v. City of Lexing- 
ton, 216 S.W. 599, 186 Ky. 381 [error 
dism 40 S.Ct. 5838, 253 U.S. 476, 64 L. 
Ed. 1021]; Rogers v. McAlister, 152 S. 


Mich.—Curry v. Lake Superior Iron 
Co.. 157 N.W. 19, 190 Mich. 445. 
ian eee v. Winston, 31 Miss. 
Pre a hens v. Babcock, 16 N.Y. 
Okl.—In re Inglis, 169. P. 1083, 69 
Okl. 64. : 

Wis.—Aberg v. Moe, 224 N.W. 132, 
226 N.W. 301, 198 Wis. 349 [appeal 
dism and certiorari den 50 S.Ct. 69, 
280 U.S. 522, 74 L.Ed. 590]. 

[a] Interest in private alley.— 
Where one conveys lots, describing 
them as bounded on one side by an 
alley of a certain width to be left 
open for use in common, the alley 
which is but a private way is proper- 
ly assessed to the grantor in whom 
the fee simple title remains, as it is 
no part of the duty of the assessor to 
separately value the interest in the 
alley of the grantor and grantee. 
roy v. Williams, 65 A. 413, 104 Md. 

Necessity of assessment to owner 
generally see infra § 783. 

35. Ex parte State, 90 So. 896, 206 
Ala. 575 [den cert 90 So. 895, 18 Ala. 
App. 249]. 

36. Ex parte State, supra. 

37. Ex parte State, supra. 

38. In re Assessment of Irwin 
Basin Coal Lands, 17 Pa.Dist. 825. 

39. Inhabitants of Town of West- 
port v. County Com’rs, of Bristol 
County, 141 N.E. 591, 246 Mass. 556. 

Riparian and other water rights 
see supra § 141. 

40. People ex rel. Adirondack Pow- 
er & Light Corporation v. Durey, 203 
N.Y.S. 805, 123 Misc. 111. 

41. Hazard Powder Co. v. Enfield, 
69 A. 16, 80 Conn. 486; Inhabitants 
of Town of Westport v. County 
Com’rs of Bristol County, 141 N.RE. 
591, 246 Mass. 556. 

42. Utah Metal & Tunnel Co. vy. 
Groesbeck, 219 P. 248, 62 Utah 251, 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 776-778] 


Manufacturing capital. In a state wherein mer- 
chants and manufacturers are taxed differently, a 
license tax being imposed on a merchant,*® and a 
manufacturer being taxed by imposing an ad va- 
lorem tax on the amount of capital invested in his 
business, these taxes are to be assessed against a 
person who is engaged in both classes of business 
just as they would be if there were two entirely 
independent persons or corporations, one engaged 
in manufacturing and the other in merchandising,*4 
and a manufacturer who is also a merchant is re- 
quired to make an absolute severance of his manu- 
facturing capital from the capital which he uses in 
his mercantile business.*5 

Mortgage interest. Some statutes provide that 
a.mortgage interest in real property shall be sepa- 
rately assessed to the mortgagee as realty, the value 
of the equity being assessed to the mortgagor, or, 
at the option of the mortgagor, the mortgage inter- 
est and the value of the equity shall be assessed 
together, without separate valuations, as if the land 
were unencumbered.*® However, in the absence of 
a statute providing otherwise, real estate should 
be assessed in the name of the legal owner‘? at its 
full value, without any deduction on account of 
mortgage. liens.*§ 

[§ 777] b. Timber and Minerals and Interests 
Therein. Unless a constitutional provision is so 
worded and construed as to prohibit such assess- 
ment,*® mineral rights are assessable®® as real es- 
tate;°! subsurface interests are covered by an as- 
sessment of the land as a whole;5? and where the 
surface and underlying:minerals are.owned by the 
same person, they should not be separately valued 
and assessed;°* but under the construction placed 
on some statutes, each mine or mineral work is to 
be treated as a separate entity and the income from 


43. See Licenses § 77. 56. 
44. Commonwealth v. Craddock- 


Huffman 
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(Ark.) 42 S.W.(2d) 221; 
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it is to be separately assessed.°4 Except in some 
Jurisdictions,°® the land and timber standing there- 
on,°® as well as the surface and minerals or mineral 
interests,°7 may and should be separately assessed 
where they are owned by different persons. 

After removal. Sulphur, which has been removed 
from underground in a liquid state and allowed to 
solidify, is properly assessed as movable property.®® 

Dead. timber should not be assessed separate from 
live timber.*?® 

Zornes. There is no inherent error in the action 
of a county assessor in dividing the timber lands of 
the county into convenient zones as a basis for as- 
sessment and taxation.®° 

Mining claim. Although a mining claim is taxa- 
ble as personal property in some jurisdictions,*1 
nevertheless, where it is nonproductive, it may, by 
force of statute, be valued as though it were real 
estate. °? 

[§ 778] c. Machinery, Improvements, and Fix- 
tures. Generally speaking, an assessment of reai 
estate may and should include fixtures, structures, 
and improvements on the land.**, However, where 
land and buildings thereon are separately owned 
they are to be separately assessed to the respec- . 
tive owners thereof,®* aid under some statutes the 
buildings are to be assessed, in such ease, as real 
estate,°> but under other statutes improvements 
which a lessee is privileged to remove on the ter- 
mination of the lease are assessable as personal 
property.®® ( 

Machinery used in manufacturing. It is variously 
held under different statutory provisions, and the’ 
construction placed thereon, that: Machinery in a 
mill or factory is to be assessed as a part of the mill 
or factory,®” and as real estate,** notwithstanding 
a private arrangement between landlord and tenant\ 


Henderson Co., {cago v. Young, 120 N.B. 826, 285 Ill. 
Brown v. | 423 


.Ont-Law ks. 


Terry Co., 105 S:E. 576, 129 Va. 62. 

45. Commonwealth v. Craddock- 
‘Terry Co., supra. 

46. See statutory provisions. 

47. See infra § 783. 

48. See infra § 808. 

49. Hinz v. Musselshell County, 
267 P. 1113, 82 Mont. 502. 

50. Barnwell Consolidated School 
Dist. No. 15 v. Canadian Western 
Natural Gas. Light, Heat, & Power 
‘Co., 18 Alta.L. 261, 69 Dom.L.R. 401. 

{a] Overriding royalty is assess- 
-able to the owner thereof. Robinson 
v. Jones, 240 P. 957, 119 Kan. 609. 

51. Board of Com’rs of Vigo Coun- 
ty v. Hale, 156 N.E. 172, 84 Ind.App. 
83. 

: [a] Oil well is assessable as real 
property.—In re Hazelwood Oil Co., 
185 N.Y.S. 809, 195 Apv.Div. 23. 

52. Kansas City Life Ins. Co. vy. 
Prowers County Oil & Gas Co., 254 
P. 438, 81 Colo. 177. 

53. Washington County v. Mar- 
quis, 82 A. 756, 233 Pa. 552; Garfield 
Smokeless Coal Company's Appeal, 
14 Pa.Dist.&Co. 54; City of Scranton 
v. Gilbert, 16 Wkly.N.C. (Pa.) 28. 

“In the assessment of farm land 
underlaid with coal, there should be 
no separate assessment of the coal 
as such, but a valuation should be 
placed upon the whole tract as land. 
Washington County v. Marquis, 82 A. 
756, 233 Pa. 552, 558. 

54. Re Union Natural Gas Co. of 
Canada and Township of Dover, 47 


. Curry v. Lake Superior lron 
ce. 157 Nw. 19, 190 Mich. 445; 
Fletcher v. Township of Alcona, 40 
N.W. 36, 72 Mich. 18; Schmidt v. 
Town of Almon, Shawano County, 194 
N.W. 168, 181 Wis. 244. Contra Ward 
vy. Echo Tp., 108 N.W. 364, 145 Mich. 


_ 56. 


Hodge-Hunt Lumber Co., 110 So. 886, 
162 La. 635; Caston v. Pine Lumber 
Co., 69 So. 668, 110 Miss. 165. 

[a] Legislative nower.—lIn the ab- 
sence of constitutional prohibition, 
the legislature has power to prescribe 
a method of valuing Jand and stand- 
ing timber thereon separately, where 
the land is owned by one person and 
the timber by another. Com. _v. 
Camp Mfg. Co., 63 S.E. 978, 109 Va. 
84, 

57. Ark.—Huffman v. Henderson 
Co.. 42 S.W.(2d) 221. 

Kan.—Cherokee. etc., Coal, etc., Co. 
v. Crawford County, 80 P. 601, 71 Kan. 
276 


La.—Shaw vy. Watson, 92 So. 375, 
151 La. 893. ; 

Minn.—Washburn v. Gregory Co., 
147 N.W. 706, 125 Minn. 491, L.R.A. 
1916D 304. 

Pa.—Sanderson v. Scranton, 105 Pa. 
469. But see Hutchinson v. Kline, 49 
A. 312, 199 Pa.St. 564 (the record of 
a deed creating a separate estate in 
minerals, by a reservation thereof, is 
not notice requiring the assessment 
of the surface and the minerals sepa- 
rately). 

Va.—Interstate Coal, etc., 
Com., 49 S.E. 974, 103 Va. 586. 

[a] Assessments construed to be 
separate.—Northern Coal & Iron Co. 
v. Burr, 42 Pa.Super. 638. 

58. Union Sulphur Co. v. Reid, 271 
F. 978. 

59. Crowell & Spencer Lumber Co. 
v. Police Jury of Natchitoches Parish, 
115 So. 51, 164 La. 971. 

60. Clallam Lumber Co. v. Clal- 
lam County, 245 F. 399, 157 C.C.A. 561. 

61. See supra § 138. : 

62. Earhart v. Powers, 148 P. 286, 
17 Ariz. 55. 

63. Ill.—Sanitary District of Chi- 


Co. v. 


Iowa.—Richards v. Wapello County, 
48 Iowa 507. 

La.—Albert Hanson Lumber Co. v. 
Board of State Affairs, 98 So. 552, 154 
La. 988. 

N.D.—Marshall Wells Co. v. Foster 
County, 231 N.W. 542, 59 N.D. 599. 

Wash.—Turner v. Spokane County, 
273 P: 959, 150 Wash. 524. ; 
, But see Tunica County v. Tate, 29 
So. 74, 78 Miss. 294 (assessment of 
mill as persqnal property is not void). 

[a] Rule applied to: (1) Opera 
chairs screwed to the floor of a 
theatre. _Turner v. Spokane County, 
273 P. 959, 150 Wash. 524. §(2) A 
canal dug by a landowner on his land 
to float logs from his forest to his 
sawmill, and used for no other pur- 
pose and not open to the public. Al- 
bert Hanson Lumber Co. v. Board of 
State Affairs, 98 So. 552, 154 La. 988. 
(3) Poles and towers and electric 
wires thereon for power transmission 
and spoil banks, consisting of exca- 
vated earth, constituting part of the 
Chicago drainage canal and located on 
the land owned by the sanitary dis- 
trict of Chicago. Sanitary District 
of Chicago v. Young, 120 N.E. 826, 285 
Ill. 423. 

64. People v. Brooklyn Bd. of As- 
sessors, 93 N.Y. 308; People v. New 
York Tax Com’rs, 82 N.Y. 459; Peo- 
ple v. Tax, etc., Com’rs, 80 N.Y. 573; 
Rose v. Elliott, 218 N.Y.S. 185, 218 
App.Div. 287. 

65. Peo. v. Brooklyn Bd. of As- 
sessors, 93 N:Y. 308; Rose v. Elliott, 
918 N.Y.S. 185, 218 App.Div. 287. 

66. Boxer v. Sears, 241 P. 448, 119 
Kan. 733 (filling station). 

67. Sprague v. Lisbon, 30 Conn, 18; 
Guthrie v. Pittsburg Dry Goods Co., 
47 Pa.Super. 384. 


68. Guthrie v. Pittsburg Dry 


632 [61 C.J.] 


which permits the latter to remove the machinery 
at the end of the term;®® machinery used in man- 
ufacturing is to be separately valued as real estate 
when it is attached to a building,*® but not when it 


is carried from place to place;"! 


in manufacturing shall be included in the assessment 
of personal property of the manufacturer, even 
though it is attached to the real estate;7* and that 
machinery used for trade or manufacture is not 
assessable as real estate where it can be removed 
from a building without material injury thereto.7? 
' Mining machines which are movable and are ac- 
tually moved from mine to mine and from place to 
place in the same mine are not assessable where” 
they have not been made the subject of assessment 


by statute.7* 


Boilers remaining and used in a building are re- 
garded as an integral part thereof so as to be as- 


sessable as real estate.7® 


[§ 779] d. Life Estates and Leaseholds. 
narily, a leasehold interest, although technically a 
chattel,7® is not assessable as such against the owner 
thereof,” but is regarded as one of the lesser inter- 
ests to be included in the single assessment against 
the owner of the freehold estate in the land.78 
ever, an exception exists and a leasehold is assessable 
to the lessee where a grant, although technically a 
lease, demises to the lessee every beneficial interest 
in the land in perpetuity for a nominal rental and 
retains only a technical fee;7® under some statutes 


Goods Co., supra. 


69. Guthrie v. Pittsburg Dry 
Goods Co., supra. 
70. Carolina Cotton & Woolen 


Mills Co. v. Commonwealth, 121 S.E. 

65, 138 Va. 71. ; 
71. Buchanan County v. W. M. Rit- 

ter Lumber Co., 100 S.E. 546, 125 Va. 


617. 

72. Columbia River Door Co. v. 
Cowlitz County, 216 P. 875, 125 Wash. 
603. 

73. People ex rel. Jacob Ruppert 
Realty Corporation v. Cantor, 188 N. 
Y.S. 885, 115 Mise. 519. ; 

74. In re Assessment of Irwin 
Basin Coal Lands, 17 Pa.Dist. 825. 

75. People ex rel. Jacob Ruppert 
Realty Corporation v. Cantor, 188 N. 
Y.S. 885, 115 Misc. 519. 

76. See Landlord and Tenant § 
384; Property § 37. 

77. Purcell v. City of Lexington, 
216 S.W. 599, 186 Ky. 381 [error dism 
40 S.Ct. 5838, 253 U.S. 476, 64 L.Ed. 


1021). 

San Pedro, lL. A. & S..L. R. 
Co. v. City of Los Angeles, 179 P. 
393, 180 Cal. 18; Purcell v. City of 
Lexington, 216 S.W. 599, 186 Ky. 381 
Lerror dism 40 S.Ct. 583, 253 U.S. 476, 
64 L.Ed. 1021]. 

Respective duties of landiord and 
tenant to pay taxes see Landlord and 
Tenant §§ 753-764. 

79. Purcell v. City of Lexington, 
216 S.W. 599, 186 Ky. 381 [error dism 
40 S.Ct. 588, 253 U.S. 476, 64 L.Ed. 
1021]. : 

80. State v. Grosvenor, 258 S.W. 
140. 149 Tenn. 158. 

81. Inre Assessment of Metronoli- 
tan Bldg. Co., 258 P. 473, 144 Wash. 
469 [foll State v. Superior Court of 
Washington for Thurston County, 258 
P. 477, 144 Wash. 701]; Metropolitan 
Bldg. Co. v. King County, 113 P. 1114, 
62 Wash. 409. ' : 

82. San Pedro, L. A. & S. L. R. Co. 
v. City of Los Angeles, 179 P. 393; 180 
Galo18. 

83. Connecticut Spiritualistic Camp 
Meeting Assoc. v. East Lyme, 5 A. 
849, 54 Conn. 152. 

84. Kelley v. Jones, 86 A. 252, 110 
Me. 360; Powers vy. City of Richmond, 
94 S.E. 803, 122 Va. 328 [error dism 
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[$§ 778-780 


a leasehold must be valued separately®® as personai 
property ;°1 where the state owns the fee, a lease- 
hold may be assessed apart from the fee;*? where 
the title of a lessee of property is a base or deter- 
minable fee, the property should be assessed to 
such lessee;*? and an assessment is properly made 
in the name of a life tenant.** 

“Turpentine lease,” that is, a lease giving the 
right and privilege to enter on land for a term and 
extract gum or crude products from pine trees, 1s 
assessable as personal,®® and not as real,®® property. 

[§ 780] e. Occupied or Unoccupied Land. 
several of the states the statutes make a distince- 
tion between “seated” or “occupied” lands and those 
which are “unseated” or “unoccupied,” requiring 


In 


those of the one class to be separately assessed from 


_ Ordi- 
the other.*? 


How- 


40 S.Ct. 118, 251 U.S. 539, 64. L.Ed. 
404] 


Duty of life tenant to pay taxes see 
Estates § 93. 

85. saa v. Adams, 61 So. 420, 104 

Hancock County v. Imperial 
Naval Stores Co., 47 So. 177, 93 Miss. 
oa LT AG RLACN.S.693,) 136 Am: SER: 


87. See statutory provisions. 

[a] From very beginning ‘our 
law has clearly distinguished between 
seated and unseated lands and by 
various statutes provided for the as- 
sessment and levy of taxes and their 
subsequent collection by different 
methods of procedure according as 
the land affected was in the one class 
or the other.” Pittsburg Hunting 
Club v. Snyder, 51 Pa.Super. 174, 180. 

[b] Statute held not to unify the 
two classes of lands or abolish the 
procedure as to each. Pittsburg 
a ee Club v. Snyder, 51 Pa.Super. 


Separate listing of unseated or un- 
occupied lands see infra § 893. 

88. Ga.—Brown v. Powell, 11 S.E. 
866, 85 Ga. 603. 

Me.—Barker vy. Hesseltine, 27 Me. 
354; Shimmin vy. Inman, 26 Me. 228: 
Brown v. Veazie, 25 Me. 359; Lunt 
v. Wormell, 19 Me. 100. 

Mass.—Desmond vy. Babbitt,. 117 
ease 233; Rising v. Granger, 1 Mass. 


Mich.—Seymour v. Peters, 35 N.W. 
62, 67 Mich. 415; Hanscom v. Hinman, 
Pere i: 419; Rayner v. Lee, 20 Mich. 

Neb.—Alexander v. Hunter, 45 N.W. 
461, 29 Neb. 259. 

N.H.—Thompson vy. Ela, 60 N.H. 
562; Perley v. Stanley, 59 N.H. 587; 
Bowles v. Clough, 55 N.H. 389. 

N.Y.—Ritter v. Worth, 58 N.Y. 627; 
Newell v. Wheeler, 48 N.Y. 486; Whit- 
ney v. Thomas, 23 N.Y. 281; Dike y. 
Lewis, 2 Barb. 344. 

Pa.—Miller v. McCullough, 104 Pa. 
624; Jackson vy. Stoetzel, 87 Pa. 302; 
Greenough vy. Fulton Coal Co., 74 Pa. 
486; Bechdle v. Lingle, 66 Pa. 38; 
Wells v. Smyth, 55 Pa. 159; Hatha- 
way v. Elsbree, 54 Pa. 498; Miller v. 
Gorman, 38 Pa. 309; Milliken vy. Ben- 


those of the other, or even to be placed on a different 
list, or directing that they shall be differently de- 
scribed, or requiring the assessment to be made in 
the name of the owner in the one case but not in 
Whatever the distinction, it is re- 
garded as imperative, so that an assessment of seated 
or occupied land as unseated or unoccupied, or vice 
versa, is invalid.§& 
nonoceupancy is one of fact rather than of inten- 
tion.8® An entry upon the land, not merely transient, 
but of a more or less permanent character, and 
either for the purpose of residence or of cultiva- 
tion, makes it “seated” land.®°® 
temporary residence of a. trespasser to take off tim- 


The question of occupancy or 


On the other hand, 


edict, 8 Pa. 169; Wilson v. Watter- 
son. 4 Pa. 214; Bernhard v. Allen, 14 
A. 42,10 Pa.Cas. 274; Jackson v. Gun- 
ton, 26 Pa.Super. 203 [aff 67 A. 467, 
218 Pa. 275]; Meyhart v. Forkston 
Tp., 5 Leg.Gaz. 407. 

Man.—Gemmel v. Sinclair, 1 Man. 
85. 

Ont.—Cotter v. Sutherland, 18 U.C. 
CAB oi. i 

[a] Unseated land is sufficiently 
assessed if it is so described as to 
warn the owner thereof that it is his. 
land which is assessed. Putnam v. 


Tyler, 12 A. 43, 117 Pa. 570; Dunden 
v. Snodgrass, 18 Pa. 151; Thompson 
v. Fisher, 6 Watts & S. (Pa.) 520; 


Dunn vy. Ralyea, 6 Watts & S. (Pa.) 
475; Harper v. McKeehan, 3 Watts & 
S2(Rab) 238. 
89. Stoetzel v. Jackson, 105 Pa. 562. 
[a] Evidence held insufficient to 
fix character of land as seated.— 
Hutchinson v. Kline, 49 A. 312, 199 Pa. 


564, 
90. Ga.—Southern Banking, etc., 
Co. v. Wilcox Lumber Co., 46 S.E. 


668, 119 Ga. 519. 

Mich.—Burroughs v. Goff, 31 N.W. 
273, 64 Mich. 464. 

N.Y.—Joslyn v. Pulver, 13 N.Y.S. 
311, 59 Hun 129 [aff 28 N.E. 604, 128 
N.Y. 334] 

Pa.—Stoetzel v. Jackson, 105. Pa. 
562; Arthurs v. King, 95 Pa. 167; 
Jackson v. Stoetzel, 87 Pa. 302; Wat- 
son v. Davidson, 87 Pa. 270; George 
v. Messinger, 73 Pa. 418; Biddle v. 
Noble, 68 Pa. 279; Lackawanna Iron, 
etc., Co. v. Fales, 55 Pa. 90; Altemose 
v. Hufsmith, 45 Pa. 121; Green v. 
Watson, 34 Pa. 332; Jackson v. Sas- 
saman, 29 Pa. 106; Ellis v. Hall, 19 
Pa. 292; Wilson v. Watterson, 4 Pa. 
214; Wallace v. Scott, 7 Watts & S. 
248; Mitchell v. Bratton,-5 Watts & S. 
451; Forster v. McDivit, 5 Watts & S. 


359; McCall v. Yople, 4 Watts & S. 
168; McCall v. Himebaugh, 4 Watts 
& S. 164; McCall v. Coover, 4 Watts 


& S. 151; Patterson v. Blackmore, 9 
Watts 104; Kennedy v. Daily, 6 Watts, 
269; Fish v. Brown, 5 Watts 441; 
Sheaffer v. McKabe, 2 Watts 421: 
Campbell v. Wilson, 1 Watts 503; 
Winton Coal Co. v. Lackawanna Coun- 
ty, 1 Lack.Leg.N. 195; Arthurs v. Bas- 


For later cases, developments and changeg in the law see Annotations, same title and section number, 
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ber will not fix upon a tract of land the character 
of seated land after he has left it.°! 
this character, land is presumed to continue seated 
until a change is shown;°? but land once seated may 
thereafter become unseated;®* and an entire and 
permanent abandonment of the premises, suffering 
the land to return to its native wild state, will trans- 
form it again from seated to unseated property.°* 

Unseated land should be 
valued and assessed according to single original 
and the assessor should not divide an 
entire tract of a single owner®’ and make fictitious 
Cultivation of part of an undivided 
tract of land will render the whole seated;®® but 
where a tract of land is divided and a part thereof 
Sold to a purchaser who occupies it, the residue 
may be assessed in the name of the original war- 


All or part of tract.®® 
tracts ;°° 


new tracts.°§ 


rantee as unseated land.t 


{§ 781] f. Lands of Residents or Nonresidents.” 
A compliance with statutes requiring the separate 


com, 28 Leg.Int. 284. 
* Ont.—Toronto Bank y. Fanning, 17 
Grant Ch. 514. 

91. Lackawanna Iron, etc., Co. v. 
Fales, 55 Pa. 90. 

92. Stewart v. Trevor, 56 Pa. 374; 
Arthurs v. Smathers, 38 Pa. 40; Neg- 
ley v. Breading, 32 Pa. 325; McKibbin 
v. Charlton, 14 Pa. 128; Milliken v. 
Benedict, 8 Pa. 169; Harbeson v. Jack, 
2 Watts (Pa.) 124. 

93. Pittsburg Hunting Club v. Sny- 
der, 51 Pa.Super. 174. 

94. Arthurs v. King, 84 Pa. 525; 
Stewart v. Trevor, 56 Pa. 374; Ar- 
‘thurs v. Smathers, 38 Pa. 40; Negley 
v. Breading, 32 Pa. 325; Harbeson 
v. Jack, 2 Watts (Pa.) 124; Arthurs 
v. Bascom, 28 Leg.Int. (Pa.) 284. 

95. Separate parcels generally see 
infra § 782. 


96. Goodyear’s App., 37 Pa.Co. 577. 
97. Goodyear’s App., supra. 
[a] Minerals.—An assessment of 


minerals underlying a portion of a 
tract which had been conveyed as 
unseated mineral lands, while the bal- 
ance of the tract was assessed as 
seated land, was void. McCormick v. 
Berkey, 86 A. 97, 238 Pa. 264. 

98. Goodyear’s App., supra. 

99. Campbell v. Wilson, 1 Watts 
(Pa.) 503; Arthurs v. Bascom, 28 
Leg.Int. (Pa.) 284. 

1. Campbell v. Wilson, 1 Watts 
(Pa.) 503. 

2. Assessment in name of owner 
see infra § 783. , 

*3. Randall v. Watson, 46 A. 688, 70 
N.H. 236; Langley v. Batchelder, 46 
A. 1085, 69 N.H. 566; Perley v. Stan- 
ley, 59 N.H. 587; Sanders v. Downs, 
36 N.EB. 391, 141 N.Y. 422; Joslyn v. 
Rockwell, 28 N.E. 604, 128 N.Y. 334; 
Stewart v. Crysler, 3 N.E. 471, 100 
N.Y. 378; Buffalo, etc., R. Co. v. Erie 
County, 48 N.Y. 93; Clark v. Kirkland, 
118 N.Y.S. 315, 133 App.Div. 826 [aff 
96 N.E. 1112, 202 N.Y. 593]; Schreiber 
v. Long Island R. Co., 111 N.Y.S. 123, 
127 App.Div. 286; People v. Durey, 
214 N.Y.S. 418, 126 Misc. 642; Turner 
v. Boyce, 33 N.Y.S. 433, 11 Misc. 502. 

Necessity for separate listing of 
nonresident land in assessment roll 
or book see infra § 893. 


4 Shea v. Campbell, 71 Misc. 222, 
128 N.Y.S. 508. 

5. Orono vy. Veazie, 61 Me. 431; 
French v. Patterson, 61 Me. 203; 
Brown v. Dinsmoor, 3 N.H. 103; 
Thompson v. Burhans, 61 N.Y. 52; 
Tallman v. White, 2 N.Y. 66. 

6. North v. Culpepper, 53 So. 419, 


Moores v. Thomas, 48 
So. 1025, 95 Miss. 644. See Wilkerson 
v. Harrington, 76 So. 563, 115 Miss. 
637 (upholding an assessment as one 
tract of lands in different sections and 
separated by a public road, as well as 
a single assessment of lands in, two 
sections which corner on the section 


97 Miss. 730; 


TAXATION 


Once having 


[61 C.J.] 633 


classification or assessment of lands of resident and 
nonresident owners is essential to the validity of 
the assessment.® 
land owned by a nonresident to be assessed to the 
occupant, if occupied, an assessment of such land 
as nonresident is invalid. 
resident must be.deseribed with such certainty and 
particularity that they may readily be identified.® 

[§ 782] g. Separate Parcels of Land. Except in 
some jurisdictions,® a statutory requirement that 
each separate and distinct lot, pareel, or tract of 
land shall be separately valued and assessed is im- 
perative;7 a joint assessment of two parcels of land 
belonging to different owners is entirely invalid,’ 
and the same rule applies where the two parcels 
are owned by the samie person,® unless the assess- 
ment may be saved by the aid of a statute curing 


If there is a statute requiring 


Lands owned by a non- 


defeets and irregularities,1° or unless the owner 


line, and a separate assessment of 
an uncultivated quarter section locat- 
ed a material distance away from the 
other lands in controversy). 

7. Cahoon v. Seger, 168 P. 441, 31 
Idaho 101; People v. Immanuel Her- 
ald Pub. House, 154 N.E. 439, 323 Ill. 
574; State v. Stewart, 297 P. 476, 89 
Mont. 257; Manhattan Real Estate 
Con WIZ, Lot, INGY Sans 4: 

[a] Rule anvlies where owners are 
ee v. Inman, 26 Me. 

8. Cal.—Terrill v. Groves, 18 Cal. 
149; Teater v. Johnson, 272 P. 313, 
95 Cal.App. 182. 

Ill.— Howe vy. People, 86 Ill. 288; 
Roby v. Chicago, 48 Ill. 130. 

Kan.—Challiss vy. Hekelnkaemper, 
14 Kan. 474. ; 

La.—George v. Cole, 33 So. 784, 109 
La. 816; Waggoner v. Maumus, 36 
So. 332, 112 La. 229; Howcott v. Fifth 
Louisiana Levee Dist., 14 So. 848, 46 
La.Ann. 322. 

Me.—Barker v. Blake, 36 Me. 433. 

Mass.—Lancy v. Boston, 71 N.E. 
302, 186 Mass. 128; Jennings v. Col- 
lins, 99 Mass. 29, 96 Am.D. 687; Hay- 
den v. Foster, 13 Pick. 492. 

Mich.—Auditor-Gen. v. Ayer, 80 N. 
W. 997, 122 Mich. 136; Cooley v. Wa- 
terman, 16 Mich. 366. 

Minn.—Farnham v. Jones, 19 N.W. 
83, 32 Minn. 7. 

Neb.—Hart v. Murdock, 114 N.W. 
268, 80 Neb. 274; Spiech v. Tierney, 
76 N.W. 1090, 56 Neb. 514. 

N.D.—State Finance Co. v. Bow- 
dle, 112 N.W. 76, 16 N.D..193; State 
Finance Co. v. Beck, 109 N.W. 357, 15 
N.D. 374; Roberts v. Fargo First Nat. 
Bank, 79 N.W. 1049, 8 N.D. 504. 

Ohio.—Douglas v. Dangerfield, 10 
Ohio 152. 

Or.—Title Trust Co. v. Aylsworth, 
66 P. 276, 40 Or. 20. 

Pa.—Fisk v. Corey, 21 A. 594, 141 
in 334; McLaughlin v. Kain, 45 Pa. 

Va.—Douglas Co. v. Com., 34 S.E. 
52, 97 Va. 397. 

Wis.—Neu v. Voege, 71 N.W. 880, 
96 Wis. 489; Towne v. Salentine, 66 
N.W. 395, 92 Wis. 404; Siegel v. Outa- 
gamie County, 26 Wis. 70; Orton, v. 
Noonan, 25 Wis. 672; Knox v. Huide- 
koper, 21 Wis. 527; .State v. Willis- 


ton, 20 Wis. 228. 

Ont.—Errikkila v. McGovern, 27 
Ont.L. 498. 

[a] Ownership in  severalty.— 


Where two different persons own dis- 
tinct parcels of the same lot of land, 
in severalty, it cannot properly be as- 
sessed to them as joint owners. Rom- 
ig v. Lafayette, 33 Ind. 30; Knox v. 
Huidekoper, 21 Wis. 527. 

Edwards, 13 


9. U.S.—French v. 
Wall. 506, 20 L.Ed. 702. 

Ala.—Walker v. Chapman, 22 Ala. 
116. 


Ariz.—Territory v. Copper Queen 


298; 


waives, or estops himself to allege, its illegality, by 
listing and valuing the property himself in the man- 


Consol. Mining Co., 108 P. 960, 13 Ariz. 
198 [aff 34 S.Ct. 546, 283 U.S. 87, 58 
L.Ed. 863]. 

Meee v. Hollister, 47 Cal. 

Conn.—State v. Erickson, 133 A. 683, 
104 Conn. 542. 

Fla.—McKeown v. 21 So. 
103, 38 Fla. 276. 

Ill.—Howe v. People, 86 Ill. 288. 

Ind.—Cockrum v. West, 23 N.E. 140, 
122 Ind. 372. 

Iowa.—Davison v. Board of Review 
of Buchanan Tp., Page County, 230 
N.W. 304; Martin v. Cole, 38 Iowa 141. 

Me.—Nason v. Ricker, 63 Me. 381. 

Md.—Allegany County v. Union 
Min. Co., 61 Md. 545. 

Mass.—Sandwich vy. Fish, 2 Gray 
Hayden v. Foster, 13 Pick. 492. 
ee ene v. Dunham, 13 Mich. 

Mo.—State v. Wabash R. Co., 21 S. 
W. 26, 114 Mo. 1. 

Neb.—Dundy v. Richardson Coun- 
ty, 1 N.W. 565, 8 Neb. 508. 

Nev.—Peers v. Reed, 48 P. 897, 23 


Collins, 


Nev. 404; Wright v. Cradlebaugh, 3 
Nev. 341. 
N.Y.—May v. Traphagen, 34 N.E. 


1064, 139 N.Y. 478 [rev 19 N.Y.S. 679]; 
Bennett v. Kovarick, 51 N.Y.S. 752, 23 
Mise. 73 [aff 60 N.Y.S. 1133, 44 App. 
Div. 629]; Litchfield v. Brooklyn, 34 
N.Y.S. 1090, 13 Misc. 693; French v. 
Whittlesey, 30 N.Y.S. 363. 

N.D.—Griffin v. Denison Land Co., . 
119 N.W. 1041, 18 N.D. 246. 

Pa.—Fisk v. Corey, 21 A. 594, 141 
Pa. 334; Insurance Co. v. Yard, 17 
Pa. del, 308. 

R.I.—Mowry v. Slatersville Mills, 
37 A. 538, 20 R.I. 94; Taylor v. Nar- 
ragansett Pier Co., 33 A. 519, 19 R.L. 
123; Evans v. Newell, 25 A. 347, 18 
Ril. 38; .Younge-v. Joslin’ 23> Ri 675. 

Tex.—Lufkin Land & Lumber Co. 
v. Noble, 127 S.W. 10938, 60 Tex.Civ. 
App. 30; McCombs v. Rockport, 37 S. 
W. 988, 14 Tex.Civ.App. 560. 

Wis.—Neu v.-.Voege, 71 N.W. 880, 
96 Wis. 489. 

Man.—Reed v. Smith, 1 Man, 341. 

Ont.—Wildman v. Tait, 32 Ont. 274; 
Aston v. Innis, 26 Grant Ch. 42. 

[a] Oil leases.—Eight oil leases 
on different lands owned by one per- 
son should be assessed separately, 
and not as a_ whole. Raydure v. 
Board of Sup’rs of Estill County, 209 
S.W. 19, 183 Ky. 84. 

10. U.S.—Davis v. 28 Ft. 
867. 

Mass.—Sargent v. 

5 


McGee, 


Bean, 7 Gray 
Mo.—Phelps v. Brumback, 80 S.W. 
678, 107 Mo.App. 16. x 
Pa.—Russel v. Werntz, 24 Pa.: 337. 
W.Va.—Duerr v. Snodgrass, 52 S.E. 
531, 58 W.Va. 472; Boggess v. Scott, 
87_S.E. 661, 48 W.Va. 316. 
Ont.—Hrrikkila v. McGovern, 27 
Ont.L. 498. 
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ner adopted by the assessors,!+ or by acquiescing in 
The rule means that two or more discon- 
nected parcels or tracts shall not be assessed _to- 
gether;!* and it applies in general to the lots into 
which city or town blocks or squares are divided,** 
although in some states a block belonging wholly to 
one person may be assessed as a: single parcel,'® 
and so may contiguous lots, tracts, or parcels of 
town or country land held by the same person under 
the same title,1° at least where they are occupied 


at 


or used together as an entirety.17 


tract should be valued as a unit,'® it is not improper, 
in making a preliminary computation, to first value 
different parts, where they are not treated or as- 
sessed as separate units, and the aggregate result 
is the assessment of a single unit.’® 

Where one building is erected on two or more lots, 
a single assessment is proper? where one person 


11. Ariz.—Territory v. Copper 
Queen Consol. Mining Co., 108 P. 960, 
13 Ariz. 198 [aff 34 S.Ct. 546, 233 U.S. 
87, 58 L.Ed. 863]. : 

Conn.—Albany Brewing Co. v. Meri- 
den. 48 Conn. 243. 

Fla.—Kissimmee City v. Drought, 
7 So. 525. 26 Fla. 1, 23 Am.S.R. 546. 

R.I.—Warwick, ete., Water Co, v. 
Carr, 52 A. 1030, 24 R.I. 226. 

Tex.—McMahan v. State, (Civ.App.) 
147 SW. 714: City,of Houston iv. 
Stewart, 90 S.W. 49, 40 Tex.Civ.App. 
499; Harris v. Houston, 52 S.W. 653, 
21 Tex.Civ.App. 432; Turner v. Hous- 
ton, 51 S.W. 642, 21 Tex.Civ.App. 214: 
San Antonio v. Raley, (Civ.App.) 32 
Sew. 180% Dallas. Title, etc.,; Co.” v. 
Oak Cliff, 27 S.W. 1036, 8 Tex.Civ. 
App. 217. 

See People v. Immanuel Herald 
Pub. House, 154 N.E. ‘439, 323 Ill. 574, 
577 (where, after reciting a statute 
providing that, when several adjoin- 
ing blocks in the same block belong 
to the same owner, they shall, at the 
request of the owner, be included in 
one description, the court said: 
“Where an assessment is made of 
two lots under one description, as was 
the case here, it will be presumed that 
the officer followed the law and that 
the inclusion of the two lots under 
one description was made at the re- 
quest of the owner. Such request, 
however, even if it might possibly es- 
top the owner to claim that the prop- 
erty, or any part of it, was exempt, 
would not authorize a court to change 
an assessment made by the lawful 
authority, to make an assessment of a 
part of the property and return judg- 
ment against the part so assessed by 
the court for part of the tax extend- 
ed against the whole property’’). 

12 Cobban Vv. Hinds, “59.°P.= 123 
Mont. 338. 

13. Spellman v. Curtenius, 12 Ill. 
409: Peavyv-Byrnes Lumber Co. v. 
Louisiana Tax Commission, 132 So. 
507, 509, 171 La. 939; Adams v. Pickel, 
135 So. 731, 17 La.App. 278; Hayden v. 
Foster, 13 Pick. (Mass.) 492; Errik- 
kila v. McGovern, 27 Ont.L. 498. 

14. Mont.—North Real Estate, L. 
& Ti Cos Ve. Billings, L.. & T.. Co:,-93 PRP. 
40, 36 Mont. 356. 

Nev.—Wright v. Cradlebaugh, 3 
Nev. 3841. 

N.Y.—Bennett v. Kovarick, 60 N.Y. 
S. 1133, 44 App.Div. 629. 

Okl.—Frazier v. Prince, 58 P. 751, 
8 Oki. 253. 

Tex.—State v. Baker, 49 Tex. 763; 
Houston v. Stewart, 90 S.W. 49, 40 
Tex.Civ.App. 499. 

Wis.—Neu vy. Voege, 71 N.W. 880, 
96 Wis. 489. “ 

2 


Ont.—Black  v. 
Grant sh. 175. 

[a] Owner’s division to be follow- 
ed.—In a municipality a large body 
of land under a single title must ei- 
ther be assessed as a whole or, if it 
has been subdivided by those who 


Harrington, 
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While a single 


(1) In General. 


own it, the plan of subdivision must 
be respected; the assessor cannot di- 
vide it up as he thinks it might or 
ought to be. Appeal of Belin, 4 Lack. 
Leg.N. (Pa.) 295. See Philadelphia v. 
Thurlow, 18 Pa.Co. 666 (the owner’s 
subdivision for the purpose of sale 
will be followed unless he takes prop- 
er steps to withdraw it). 

[b] Under statute imposing mini- 
mum tax in respect of any lot con- 
taining less than one acre in any sub- 
division or plan, the separate assess- 
ment of each individual lot of sever- 
al hundred in a subdivision may he 
proper. Sutherland:v. Rural Munici- 
pality of Spruce Grove No. 519, 14 
Alta.L. 284. . 

15. Jacobs v. Buckalew, 42 P. 619, 
4 Ariz. 351; People v. Culverwell, 44 
Cal. 620; People v. Morse, 43 Cal. 
534; Thatcher v. People, 79 Ill. 597; 
Sparks v. Clark, 57 Mo. 58. 

16. U.S.—New # York Guaranty, 
etc., Co. v. Tacoma R., etc., Co., 93 F. 
51, 35 C.C.A. 192. 

Cal.—Houghton v. Kern Valley 
Bank, 107 P. 113, 157 Cal. 289. 

Idaho.—Co-Operative Sav., etc., As- 
soc. v. Green, 51 P. 770, 5 Idaho 660. 

Iowa.—Weaver v. Grant, 39 Iowa 
294; Martin v. Cole, 38 Iowa 141. 

Kan.—Edwards v. Sims, 19 P. 710, 
40 Kan. 285; Dodge v. Emmons, 9 P. 
951, 34 Kan. 732. 

La.—Long-Bell Lumber Co. v. Lou- 
isiana Tax Commission, 128 So. 191, 
13 La.App. 561. 

Mich.—John Duncan Land, etc., Co. 
v. Rusch, 108 N.W. 494, 145 Mich. 1. 

Mo.—Yeaman vy. Lepp, 66 S.W. 957, 
167 Mo. 61. ; 

Neb.—Spiech v. Tierney, 76 N.W. 
1090, 56 Neb. 514. 

Nev.—Wright v. Cradlebaugh, 3 
Nev. | 341. 
hao Seno v. Stinson, 35 N.C. 

Pa.—In re Lehigh & Wilkes-Barre 
Coal Co.’s Assessment, 148 A. 301, 298 
Pa. 294; Russel’ v. Werntz, 24° Pa. 
oP a ar Re v. McKeehan, 3 Watts & 

W.Va.—Maxwell v. Cunningham, 40 
S.E. 499, 50 W.Va. 298; Winning v. 
Eakin, 28 S.E. 757, 44 W.Va. 19. 

[a] Lands under water, owned by 
the owner of the uplands, may, for 
purposes of assessment, be joined to 
the upiands, or segregated into sepa- 
rate tracts, in the discretion of the 
board of assessors. Long Dock Co. 
v. State Board of Assessors, 97 A. 
900, 89 N.J.Law 108 [aff 101 A. 367, 
90 N.J.Law 701, 702, and 101 A. 368, 
90 N.J.Law 702, 703]. 

[b] Assessment of lot as whole in- 
cludes parcel forming a part of it. 
Rio Grande Western R. Co. v. Salt 
Lake Inv. Co., 101 P. 586, 35 Utah 


528. 


[c] Necessity of sides touching.— 
The word ‘‘contiguous,” as used in a 
statutory provision relating to as- 


[§§ 782-783 


has title in fee to one lot and a perpetual leasehold 
of the other lot,?! or, under some municipal char- 
ter provisions, even where each lot is owned by a 
different person.?? 

Change in status. 
contiguous tracts from different owners and throws 
them together into one tract, they cease to be sepa- 
rate lots or tracts and become one for the purpose 
of assessment.?? 
lot.or tract is sold, the part sold should be assessed 
separately,?* and the original lot or tract should 
not be assessed as an entirety;?° but the residue in 
the hands of the grantor should be assessed as one 
body or tract of land.?® 

[§ 783] h. Necessity of Assessment to Owner??— 
Except in some jurisdictions,?*" 
statutes requiring real property to be assessed in the 
name of the owner, or the owner or occupant, are 


Where a person buys several 


Conversely, where a portion of a 


sessment, means land which touches 
on the sides, and two quarter sections 
of the same section which only touch 
at the corners, no parts of the sides 
being common, do not constitute, for 
the purpose of taxation, one tract of 
land, and their assessment as such is 
void. Griffin v. Denison Land Co., 
119 N.W. 1041, 18 N.D. 246. 

17. Susquehanna Power Co. v. 
State Tax Commission, 151 A. 29, 159 
Md. 334 faff 51 S.Ct. 484]: In re Le- 
high & Wilkes-Barre Coal Co.’s As- 
sessment, 148 A. 301, 298 Pa. 294; 
Houston v. Stewart, 90 S.W. 49, 40 
Tex.Civ.App. 499. 5 

“The Act of Assembly requires the 
assessment to be of ‘tracts of land;’ 
here it is composed of many small 
tracts. This does not mean that, 
where the ownership of contiguous 
locations come into one person or 
company, it is necessary that each 
separate purchase be carried through 
for assessment purposes. Such 
tracts, where used for a common pur- 
pose, may be joined as one large tract 
under the act. The fact that coal 
is owned by one person and the sur- 
face by different persons will not pre- 
vent the coal from being assessed as 
a single unit. This rule should be 
followed as to all contiguous land sit- 
uated in a city, township or borough.” 
In re Lehigh & Wilkes-Barre Coal 
Co.’s Assessment, 148 A. 301, 298°Pa. 
294, 313. 

18. Crowell & Spencer Lumber Co. 
v. Word, 93 So. 678, 152 La. 455. 

19. Cotton v.. Town of Lexington, 
158 N.E. 325, 261 Mass. 169. 

20. See cases infr& notes 21, 22. . 


21. Williamson v. Lewis, 2 Ohio 
NePaN. Ss. ols 
22. Peo. v. Feitner, 73 N.Y.S. 97, 


65 App.Div. 318 [aff 62 N.B. 1099, 169 
N.Y. 604, and foll People ex rel. Quar- 
anto v, Moynahan, 133 N.Y.S. 361, 148 
App.Div. 744 (aff 98 N.E. 1113, 205 
N.Y. 590)]; People ex rel. Strauss v. 
Purdy, 167 N.Y.S. 66 (building occu- 
pied by single lessee). 

23. Washington County v. Pitts- 
burg Plate Glass Co., 18 Pa.Dist. 817, 
35 Pa.Co. 673. ; 

24. Roby v. Chicago, 48 Ill. L3057, 

25. Miller v. City of Lincoln, 143 
N.W. 921, 94 Neb. 577. 

26. McCormick vy. 
97, 238 Pa. 264. ; 

27. Cross references: 

Designation of owner by name in tax 
ue or assessment roll see infra § 


Determination of Ownership by asses- 
ie see supra §§ 772, 773. 


Berkey, 86 A. 


Sykes vy. Beck, 96 N.W. 844, 


12 N.D. 242; Hertzler vy. Freeman, 96. 


NvW. 294, 12 N.D. 187. 

[a] Former statute was held to be 
mandatory. Sweigle v. Gates, 84 N. 
W. 481, 9 N.D. 538; Roberts v. Fargo 


eke Nat. Bank, 79 N.W. 1049, 8 N.D. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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mandatory, so that an assessment made in the name 
of one who is not the owner, or the owner or occu- 
pant, of the property, when the true owner is known 


_ TAXATION. 


or, by the exercise of ordinary care, could be dis- 


29. U.S.—Rich v. Braxton, 15 S.Ct. 
1006, 158 U.S. 375, 35 L.Ed. 1022 [aff 
47 F. 178]; Bird v. Benlisa, 12 S.Ct. 
323, 142 U.S. 664, 35 L.Ed. 1151; Wash- 
ington v. Pratt, 8 Wheat. 681, 5 L.Hd. 
714; Goodlett v. Goodman Coal & 
Coke Co., 192 F. 775, 113 'C.C.A. .61; 
Flanagan yv. Dunne, 105 F. 828, 45 C. 
C.A. 81; Northern Pac. R. Co. v. Gal- 
vin, 85 F. 811; Tracy yv. Reed, 38 F. 
69, 13 Sawy. 622, 2 L.R.A. 773; Green- 
walt v. Tucker, 8 F. 792, 3 McCrary 
166; Stansbury v. Taggart, 22 F.Cas. 
No. 13,292, 3 McLean 457. 

Ala.—Lewis v. Burch, 108 So. 854, 
215 Ala. 20; Crook v. Anniston City 
Land Co., 9 So. 425, 98 Ala. 4. 

Cal.—Emeriec y. Alvarado, 27 P. 356, 
90 Cal. 444; Klumpke vy. Baker, 10 P. 
197, 68 Cal. 559; Lake County v. Sul- 
phur Bank Quicksilver Min. Co., 4 P. 
876, 66 Cal. 17; Bosworth v. Webster, 
27 PB. 786, 64 Cal. 1; Hearst v. Eggle- 
stone, 55 Cal. 365; People v. Castro, 
oe 65; Kelsey v. Abbott, 13 Cal. 

Fla.—McLeod vy. Williams, 74 So. 
408, 73 Fla. 338; Hughey v. Winborne, 
33 So. 249, 44 Fla. 601; Stackpole v. 
Hancock, 24 So. 914, 40 Fla. 362, 45 
L.R.A. 814; McKeown y. Collins, 21 
So. 103, 38 Fla. 276; L’Engle v. Wil- 
son, 21 Fla. 461; L’Engle v. Florida 
Cent., etc., R. Co., 21 Fla. 353. 

Hawaii—Long v. Holt, 17 Hawaii 
198; Holt v. Savidge, 17 Hawaii 84. 

Ill.— Board of Education of Glen 
Ellyn Tp. High School Dist. No. 87 v. 
Boger, 125. N.E. 768, 291 Ill. 191. 
*Ky.—Johnson v. McIntire, 1 Bibb 
295; Spaulding vy. Thompson, 30 S.W. 
20, 16 Ky.L. 836; Wheeler v. Bramel, 
8 S.W. 199, 10 Ky.L. 301. 

La.—Cordill v. Quaker Realty Co., 
58 So. 819, 130 La. 933; In re Sheehy, 
44 So. 315, 119 La. 608; Slattery v. 
Heilperin, 34 So. 139, 110 La. 86; Lock- 
hart v. Smith, 16 So. 660, 47 La.Ann. 
121; Maspereau v. New Orleans, 38 
La.Ann. 400; Le Blanc v. Blodgett, 34 
La.Ann. 107; Lague v. Boagni, 32 La. 
Ann. 912;  Workingmen’s Bank v. 
Lannes, 30 La.Ann. 871; Thibodaux 
v. Keller, 29 La.Ann. 508; Sutton v. 
Calhoun, 14 La.Ann. 209. 

Me.—Barker v. Blake, 36 Me. 433. 

Mass.—Stone v. New England Box 
Co., 102 N.E. 949, 216 Mass. 8; Rogers 
v. Gookin, 85 N.E. 405, 198 Mass. 434; 
Sargent v. Bean, 7 Gray 125. 

Mich.—-Mann vy. Carson, 79 N.W. 
941, 120 Mich. 631; Pieotter v. Wha- 
ley, 45 N.W. 81, 80 Mich. 257. 

Miss.—Redmond v. Banks, 60 Miss. 
293; Dunn v. Winston, 31 Miss. 135; 
Green v. Craft, 28 Miss. 70; Baskins 
v. Doe, 24 Miss. 431. 

Mo.—St. Louis v. Wenneker, 47 S. 
W. 105, 145 Mo. 230, 68 Am.S.R. 561; 
Jefferson vy. Mock, 74 Mo. 61; Hume 
v. Wainscott, 46 ee ik Abbott v. 
Lindenbower, 42 Oo. é 

N.H.—Glynn v. Maxfield, 76 A..196, 
75 N.H. 482; Perham v. Haverhill 
Fibre Co., 3 A. 312, 64 N.H. 2; Thomp- 
son v. Bla, 60 N.H. 562; Thompson v. 
Gerrish, 57 N.H. 85. , : 

N.J.—State v. Vanderbilt, 33 N.J. 
Law 38. 

N.Y.—Ritter v. Worth, 58 N.Y. 627; 
Newell v. Wheeler, 48 N.Y. 486; Whit- 
ney v. Thomas, 23 N.Y. 281; Clark v. 
Kirkland, 118 N.Y.S. 315, 133-App.Div. 
826 [aff 96 N.E. 1112, 202 N.Y. 573]; 
Loomis v. Semper, 78 N.Y.S. 74, 38 
Mise. 567. See Haight v. New York, 
1 N.E. 883, 99 N.Y. 280 (a tax on 
Jand in the city of New York may be 
assessed directly on the land, but un- 
der the general system of taxation 
for parts of the state other than the 
city of New York, a tax on land is 
void where the land is not assessed 
to the real owner or occupant by his 
name); In re Donner-Hanna Coke Cor- 
poration, 209 N.Y.S. 62, 212 App.Div. 


338 [aff 150 N.E. 541, 241 N.Y. 530) 
(while, by virtue of statutory chang- 
es, an assessment is now made di- 
rectly 6n real estate, and the name of 
the owner is for purposes of identifi- 
cation, it is common to speak of it as 
an assessment to the owner). 

Ohio.— Williamson y. Lewis, 2 Ohio 
INSBEN Se bs 

Okl.—In re Inglis, 169 P. 1083, 69 
Okl. 64; In_ re Indian Territory Il- 
luminating Oil Co., 142 P. 997, 43.Okl. 
307 [rev on other grounds 36 S.Ct. 
4538, 240 U.S. 522, 60 L.Ed. 779]. 

Or.—Hodgkin vy. Boswell, 127 P. 
985, 63 Or. 589; Bradford v. Durham, 
101 RP. 897, 54. Or. 1, 185 Am.S:R. 807; 
Martin vy. White, 100 P. 290, 53 Or. 
819; Ferguson v. Kaboth, 73 P. 200, 
74 BP. 466, 48 Or. 414; Dowell vy. Port- 


land, 10 P. 308, 13 Or. 248. 
Pa.—Safe Deposit, ete, Co. v. 
Fricke, 25 A.-530, 152 Pa. 231; Ham- 


aker vy. Whitecar, 1 Walk. 120;. Phil- 
adelphia v. Thurlow, 6 Pa.Dist. 51, 18 
Pa.Co. 666. Compare Pittsburgh v. 
Hannon, 8 Pa.Dist. 188 (holding other- 
wise under a local statute). 

Teun.—Anderson y. Post, (Ch.A.) 
38 S.W.. 283. 

Tex.—Yenda v. Wheeler, 9 Tex. 408; 
Underwood v. Pigman, (Commn.App.) 
32 S.W.(2d) 1102 [rey (Civ.App.) 21 
S.W.(2d) 703, and mod on _ other 
ua (Commn.App.) 86 S.W.(2d) 

Vt—Bemis v. Phelps, 41 Vt. 1; 
Moss v. Hinds, 29 Vt. 188. 

Wash.—Vestal v. Morris, 39 P. 960, 
11 Wash. 451; Baer y. Choir, 32 -P. 
776, 36 P. 286, 7 Wash. 631. 

W.Va.—-Boggess v. Scott, 37 S.E. 
661, 48 W.Va. 316; Cunningham vy. 
Brown, 20 S.E. 615, 39 W.Va. 588. 

Wis.—Milwaukee Iron Co. vy. Hub- 
bard, 29 Wis. 51; 
20 Wis. 228. 

Wyo.—Hecht v. Boughton, 2 Wyo. 
385 Lerror dism 105 U.S. 235, 26 L.Ed. 
1018]. 

Alta.—Coleman v. Head Syndicate, 
11 Alta.L. 314; Barnwell Consolidat- 
ed School Dist. No. 15 v. Canadian 
Western Natural Gas, Light, Heat & 
Power Co., 69 Dom.L.R. 401. 

N.B.—Reg. v. Germantown Lake 
Dist. Sewer Com’rs, 12 N.B. 341. 


State v. Williston, 


Ont.—Coleman v. Kerr, 27 U.C.Q. 
ino. 
[a] Assessment to husband of. 


lands owned by his wife is void. 
Smith v. Read, 51 Conn. 10 (under the 
laws of New .York, where the hus- 
band lives separately from the wife 
and is not an occupant of the prop- 


erty); In re Riddell, 116 N.Y.S. 261 
{aff 119 N.Y.S. 1142, 134 App.Div. 
990]. 

[b] Property sold to state (1) for 


the taxes of a certain year should, in 
a later year, be assessed as the prop- 
erty of the state (Lisso v. Giddens, 
41 So. 1029, 117 La. 507), (2) provid- 
ed property of the state is taxable 
(see supra § 359). 

[c] Assessment of entire tract or 
building to owner of portion only is 
void. Lyman vy. People, 2 [Ill.App. 
289; Fuller v. Brown, 219 N.W. 670, 
243 Mich. 192; Bradford v. Durham, 
101 P. 897, 54 Or. 1, 135 Am.S.R. 807. 

[d] Assessment to one not record 
owner is void.—Armstrong v. Pro- 
gressive Realty Co., 55 So. 334, 128 
La. 727. 

fe] Dual assessment. —— Where 
there are two assessments of the 
same property for the same tax to 
different persons aS owners, one of 
the assessments is necessarily ille- 
gal. Wastham v. Melville Land-Co., 
77 So. 475, 142 La. 610, 619 (where, 
after reciting statutory provisions, 
the court said: “It is quite evident 
from the foregoing that it is the in- 
tention of the lawmaker that all as- 
sessments shall be made in the name 
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covered, is invalid,?® unless the error is cured by 
statute,°° the lands are within an exception made 
by statute in the case of unseated or nonresident 


of the real/owner of the property to 
be taxed, but that, in the absence 
of better information as to the own- 
ership, the assessor is authorized to 
assume that the person whose name 
So appears upon the public records 
is the real owner, and that, in such 
case, the assessment in that name 
will be sufficient; but it would be a 
reflection upon the intelligence of the 
lawmaker to hold that there is any- 
thing in the provisions quoted, or 
elsewhere in the law, which conveys 
the idea that, where there are two as- 
Sessments upon the same property, 
for the same tax, each in a name ap- 
pearing upon the public records as 
the owner, both are to be sustained 
as valid assessments, the one as good 
as the other, and that the first adju- 
dication of the property, no matter 
under which assessment, satisfies the 
claims of the state and exhausts the 
power of the collector. The law au- 
thorizes one assessment, as the basis 
of legal taxation, and not two, and, 
where there are two assessments, the 
one or the other is necessarily ille- 


gal’’). 
30. Ark.—Garibaldi v. Jenkins, 27 


Ark. 453; Kinsworthy v. Mitchell, 21 
Aree 145; Merrick v. Hutt, 15 Ark. 
gak. ‘ 


Cal.—Landregan vy. Peppin, 24 P. 
859, 86 Cal. 122; Pearson vy. Creed, 
11 P. 56, 69 Cal. 538; Glowner vy. De 
Alvarez, 101 P. 432, 10 Cal.App. 194; 
Ogden Commercial Nat. Bank vy. 
Schlitz, 91 P. 750, 6 Cal.App. 174. 

Ill.—Union Trust Co. v. Weber, 96 
Tll. 346. ; 

Ind.—Helms v. Wagner, 1 N.E. 730, 
102 Ind. 385; Schrodt v. Deputy, 88 
Ind. 90; Stilz vy. Indianapolis, 81 Ind. 
582; Fell v. West, 73 N.E. 719, 35 Ind. 
App. 20. 

Mass.—Westhampton y. Searle, 127 
te 502; Tyler v. Hardwick, 6 Mete. 

Mich.—Loud, ete., Lumber Co. vy. 
Hagar, 76 N.W. 980, 118 Mich. 452; 
Iron Star Co. v. Wehse, 76 N.W. 66, 
117, Mich. 487; Bradley v. Bouchard, 
48 N.W. 208, 85 Mich. 18; Michigan 
Dairy Co. v. McKinlay, 38 N.W. 469, 
70 Mich. 574. 

Mont.—Cobban y. Hinds, 59 P. 1, 
23, Mont. 338. 

Neb.—Lynam v. Anderson, 2 N.W. 
732, 9 Neb. 367. , ; 

N.Y.—Haight v. New York, 1 N.E. 
883, 99.N.Y. 280; Collins v. Long Is- 
land City, 10 N.Y.S. 167 [aff 30 N.E. 
835; 132-N.¥.-321, 5941]. 

N.D.—Hertzler v. Freeman, 96 N. 
W. 294, 12 N.D. 187. 

Pa.—Glass v. Gilbert, 58 Pa. 266; 
Strauch y. Shoemaker, 1 Watts & S. 
166. ; 

Tex.—Taber v. State, 85 S.W. 835, 
38 Tex.Civ.App. 235. 

Wash.—Woodward v. Taylor, 73 P. 
785, 75 P. 646, 33 Wash. 1 [error dism 
26 SiCt.. 76, (199) -UlS)7274,-50 “iE: 
189]; Coolidge v. Pierce County, 68 P. 
391, 28 Wash. 95 

Can.—Krumm v. Municipal Dist. of 
Shepard, [1928] 3 Dom.L.R. 887. 

[a] Statutes are constitutional. 
Witherspoon y. Duncan, 4 Wall. (U. 
S.) 210, 18 L.Ed. 339. 

[b] Same name throughout pro- 
ceeding's.—Under such statutes, the 
assessment, advertisement, and sale 
of land for taxes must be in the same 
name, whether that of the owner or 


not. Bettison y. Budd, 21 Ark. 578. 
[ec] Defects held. not cured.—(1) 
Pol. Code, § 2215, providing that a 


tax sale shall not be invalid on ac- 
count of the listing of the property 
on the’ county treasurer’s tax dupli- 
cate in any other name than that of 
the rightful owner, does not apply to 
the assessor’s assessment roll where 
no numerical order for listing of real 
property was legally required. Jack- 
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lands,*! or there’ is such acquiescence as to create 


an estoppel.®? 
Presumption. 


erty be assessed to the owner.*% 


Personal property is not assessable to.a person 
who is not the owner thereof,’®* such as a mortgagee 
not in possession,?® unless there is a statute specifi- 
cally providing for assessments against personal 
property to be made to, the person having custody 
roperty sold conditionally 
is, under some statutes assessable to the buyer,*? 
but under others it is assessable to the seller.** 

Assessment to agent is insufficient, under some 
statutes,*® but under others the assessment is up- 
held,*® at least where the person named is the oc- 
cupant and one of the owners, so that the descrip- 


or eare of the same.*® 


ley v. Robinson, 168 N.W. 863, 41 S. 
D. 113. (2) Real estate was assessed 
to the owner at a certain sum “less 
mortgage $900.” There was an out- 
standing mortgage by the owner for 
$700, and the mortgagee had assigned 
his mortgage to a society to secure a 
loan to him of $250. It was held, that 
the irregularity in assuming that 
there was a mortgage to the society 
and assessing it avoided the tax deed 
based upon such assessment, Pol. 
Code, § 3628, providing that no mis- 
take in the name of the owner or sup- 
posed owner of the realty shall render 
the assessment invalid, not curing 
such irregularity, since the’ mistake 
was not merely one as to the owner’s 


name. Webster v. Somer, 114 P. 575, 
159 iCal. 459. 
31. Sewell v. Watson, 31 La.Ann. 


589; Alvord v. Collin, 20 Pick. (Mass.) 
418; Cottle v. Cary, 70 N.Y.S. 129, 
61 App.Div. 66 [aff 76 N.Y.S. 580, 73 
App.Div. 54, aff 66 N.H. 1106, 173 N.Y. 
624]; Van Rensselaer v. Cottrell, 7 
Barb. 127, 4 How.Pr. 376 [dism 1 Seld. 


25]; Thompson y. Fisher, 6 Watts & 
S. (Pa.) 520; Harper v. McKeehan, 3 
Watts & S. (Pa.) 238; Strauch. v. 


Shoemaker, 1 Watts & S. (Pa.) 166. 

[a] Illustrations.—(1) Under Tax 

Law §§ 9, 63 an assessment against 
realty owned by nonresidents, which 
did not name all the owners, is valid, 
unless the description was such as to 
mislead the owners and prevent them 
from ascertaining the existence of the 
assessment. Sheldon vy. Russell, 154 
N.Y.S. 632, 91 Mise. 278 [aff 159 N.Y. 
Sn 154; 173 App.Div. 991]...@2)° The 
owner of certain nonresident land 
could not object to the validity of a 
sale thereof to the state for taxes on 
the ground that a specified lot assess- 
ed to an occupant was erroneously 
ineluded as nonresident and conveyed 
to the state by deed to the other land. 
Saranac Land & Timber Co. v. Rob- 
erts, 101 N.E. 898, 208 N.Y. 288 [rearg 
den 102 N.E. 1113, 208 N.Y. 625]. 
' 32. McWilliams v. Michel, 10 So. 
11, 43 La.Ann. 984; Wilbert v. Michel, 
8 So. 607, 42 La.Ann. 853; Gordon v. 
Chiles, (Miss.) 12 So. 146; Benton v. 
Merrill, 39 A. 257, 68 N.H. 369; Byrne 
v. Chatham, 44 N.B. 271. 

[a] Under statute in some juris- 
dictions “the owner of property has 
no standing in Court to contest an as- 
sessment of his property in the name 
of another, unless he called the atten- 
tion of the assessors to the error, 
when the lists were open for public 
inspection and correction.” McLellan 
v. Rosser, 4 La.A. (Orleans) 286, 288. 

[b] Due process of law.—An as- 
sessment in the name of a former 
owner does not violate the guaranty 
of due process of law as against one 
who reported the property for taxa- 
tion in such name. Illinois Cent. R. 
Co. v. Kentucky, 31 S.Ct. 95, 218 U.S. 
551, 54 L.Ed. 1147 [aff 108 S.W. 245, 


In the absence of a showing to the 
contrary, the person in whose name the property 
is assessed will be presumed to be the owner so as to 
comply with a statutory requirement that the prop- 
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sary.*? 


or the owner.*? 


Where property is in ; ' 
important whether the assessment is to the receiver 
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tion of him as agent may be rejected as unneces- 


” 


hands of receiver, it is not 


If the owner- 


ship of particular parcels of realty cannot be dis- 


name.*> 


128 Ky. 268, 32 Ky.L. 1112]. ’ 
Hewes v. McLellan, 22 P. 287, 


33. 
80 Cal. 393. 
[a] AsseSsment before recording 


of conveyance presumed.—Avery v. 
Mayo, 109 So. 393, 161 La. 699: 

34. Haynie v. Surplus Trading Co., 
297 S.W. 822, 174 Ark. 507. 

35. Cassidy Southwestern Commis- 
sion Co. v. Duval County, (Tex.Civ. 
App.) 276 S.W. 745 [rev on other 
ERY (Commn.App.) 3 S.W.(2d) 


36. Spanish River Lumber Co. y. 
Bay City, 71 N.W. 595, 113 Mich. 181; 
Hevaend Vv. Cooper) 111 “Ax.2715.79"eN-.H. 
37. Ex p. State, 90 So. 896, 206 Ala. 
Sioa cert 90 So. 895, 18 Ala.App. 


[a] Before default, the general 
and beneficial ownership is in the 
buyer, and the general property right 
is assessable to him, rather than the 
seller. Ex p. State, 90 So. 896, 206 
Ala. 275 [den cert, 90 So. 895, 18 Ala. 
App. 249] (‘when a statute requires 
that property be assessed to the own- 
er, we think it means the general 
and beneficial owner—that is, the 
person whose interest is primarily 
one of possession and enjoyment in 
contemplation of an ultimate abso- 
lute ownership—and not the person 
whose interest is primarily in the en- 
forcement of a collateral pecuniary 


claim, and does not contemplate the 


use or enjoyment of the property as 
such’). 

ae Glace Bay v. Smith, 50 N.S. 

39. Haynie v. Surplus Trading Co., 
297 S.W. 822, 174 Ark. 507; Meyer v. 
Trubee, 22 A. 424, 59 Conn. 422; Rog- 
ers v. McAlister, 152 S.W. 571, 151 
Ky. 488. m5 

40. Lockwood v. Johnson, 106 Il. 

;. Fowler yv. Springfield, 5 A. 770,. 
N.H. 108. 

41. Welles v. 11 Mass. 
477. 

42. Coy vy. Title Guarantee & Trust 
Co., 212 F. 520 [aff 220 F. 90, 135 C. 
C.A. 658, L.R.A.1915E 211). 

43. Designation of unknown own- 
ers in assessment books or rolls sce 
infra § 874. 

44. See statutory provisions. 

45. Ala.—Morris y. Card, 135 So. 
340, 223 Ala. 254. 

Ariz.—State v. Watts, 185 P. 934, 
21 Ariz. 93 [cert den 41 S.Ct. 62, 254 
U.S. 648, 65 L.Ed. 456]. 

Miss.—Crawford v. McLauren, 35 
So. 209, 949, 83 Miss. 265; Powell v. 
McKee, 32 So. 919, 81 Miss. 229. 

Mont.—A. H. Averill Machinery Co. 
ye Bree Bros., 198 P. 130, 59 Mont. 


Battelle, 


N.Y.—Collins y. Long Island City, 
10 N.Y.S. 167, 56 Hun 647 [aff 30 N.R. 
835, 132 N.Y. 321,594]. 

S.C..—_Koth yv. Pallachucola Club, 61 
SHUG (79 SiGw bl 4 


covered, the statutes commonly permit their assess- 
ment to “unknown owners,”’4* and the assessment 
will then be as valid as if made to individuals by 
While,it will be presumed in favor of an 
assessment in this form that the officers have per- 
formed their duty in endeavoring to ascertain who 
the owner was, and that he was really unknown to 
them,*® nevertheless, if the name of the owner was 
in fact known to the assessor, or could have been 
discovered by an examination of the public records, 
an assessment to “unknown owners” cannot be sus- 
tained,*? except in some jurisdictions.*® 


Converse- 


Tex.—Underwood Vv. Pigman, 
(Commn.Apn.) 32 S.W.(2d) 1102 [rev 
(Civ.App.) 21 S.W.(2d) 703, and mod 
on other grounds (Civ.App.) 36 S.W. 
(2d) 1114]. 

Wash.—Shipley v. Gaffner, 93 P. 
211, 48 Wash. 169. 

[a] Conflicting claims to title.— 
(1) The statute does not require the 
assessor to decide conflicting claims 
of ownership, or’ ineur the risk of a 
mistake: in case of reasonable doubt, 
the land may be taxed to unknown 
owners. French y. Spalding, 61 N.H. 
395. (2) Where title to property is 
in Jitigation and assessor has no 
means of determining what may be 
the ultimate result of the litigation, 
he may safely assess the property to 
unknown owners. State v. Watts, 185 
P. 934, 21 Ariz. 93 [cert den Watts v. 
State of Arizona, 41 S.Ct. 62, 254 U.S. 
648, 65 L.Wid. 456]. 

[b] Such assessments as_proceed- 
ings in rem.—Assessments under stat- 
utes authorizing the assessment of 
personal property to unknown owners 
when the name of the owner is un- 
known, are intended to be effectual 
against the property regardless of the 
owner, placing it in this respect up- 
on the footing of a proceeding in rem. 
A. H. Averill Machinery Co. v. Free- 
bury Bros., 198 P. 130, 59 Mont. 594. 

46. Cal.—Stockton v. Dunham, 59 
Cal. 608; Chambers y. Satterlee, 40 
a sG8 2B 


Cal. 497. 
Ill.— Jackson v. .Cummings, 
449; Merritt v. Thompson, 13 Ill. 716. 
Iowa.—Corning Town Co. v. Davis, 
44 Iowa 622. 
Me.—Brown vy. Veazie, 25 Me. 359. 
N.H.—Smith v. Messer, 17 N.H. 420; 
Cardigan vy. Page, 6 N.H. 182. 


N.M.—Daughtry v. Murry, 133 P. 
101, 18 N.M: 35. ; 

47. Ala.—Oliver v. Robinson, 58 
Ala. 46. 


Fla.—Daniel v. Taylor, 15 So. 313, 
33 Fla. 636. Compare Porter v. Car- 
roll, 92 So. 809, 84 Fla. 62; Nail v. 
Browning, 74 So. 315, 738 Fla. 316 
(both holding that a statute requiring 
lands not returned for taxation to be 
assessed as “unknown” should be 
complied with, regardless of whether 
or not the name of the owner is 
known to the assessor). 

La.—Robinson v. Williams, 12 So. 
499, 45 La.Ann. 485; Rapp v. Lowry, 
30 La.Ann. 1272; Sutton y. Calhoun, 
14 La.Ann. 209. 

Ry aie at: v. Hesseltine, 27 Me. 

Mass.—McDonough vy. Everett, 129 
N.E. 681, 237 Mass. 378. 
~ Or.—Lewis v. Blackburn, 69 P. 1024, 
42 Or.. 114. 

Utah.—Jungk v. Snyder, 78 P. 168, 
28 Utah 1. g 
Seen dee v. Janesville, 20 Wis. 

48. Corning Town Co. v. Davis, 44 
Iowa 622; State vy. Hurt, 20 S.W. 879, 


For later cases, developments and changes in the law see Annotations, same title and section number. 


Waren 


§§ 784-787] 


ly when the owner cannot be ascertained and is 
known te be unknown, the assessment must be to 
unknown owner and an assessment to an individual 
is void.4® The assessment must be made definitely 
either to a named person or unknown owner,°? 
and it is usually held that a joint assessment against 
a named person and all unknown owners is void.®! 

[§ 785] i. Property of Partners or Joint Owners. 
The property of a copartnership should be assessed 
to it in the firm name.°? Real property belonging 
to several persons as joint tenants or tenants in 
common should be assessed to them jointly, giving 
the names of all;®°* and an assessment to one of the 
joint owners by name, with or without the addition 
“et al.,” is insufficient,>* unless it is cured by stat- 
ute.°> Except in some jurisdictions,°® the property 
need not,>* and, except in some jurisdictions,®®’ may 
not,°® be assessed to the cotenants separately ac- 
cording to their undivided interests or aliquot parts 
representing such interests. Obviously, property 
owned by one person alone, and which has never 
been jointly owned, should not be assessed in the 
name of two persons;°° and a credit consisting of 
part of the purchase price of land formerly owned 
in common should not be listed as a whole against 
the vendors,®! but the interest of each should be 
listed against him.®? 

[§ 786] j. Property of Decedent’s Estate—(1) 


211, 48 Wash. 169. 44 La.Ann. 907. 


[a] Difficulty of search.—The fact 
that the owner’s name appears of rec- 


113 Mo. 90; Shipley v. Gaffner, 93 ne 194; 
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Norres v. Hayes, 11 So. 462, 
Compare Hood vy. 
New Orleans, 22 So. 401, 49 La.Ann. 
1461 (holding otherwise where “et al., 
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Personal Property. Ordinarily, personal property 
of a decedent’s estate is to be assessed in the name 
of his executor or administrator.*? In some juris- 
dictions, however, statutes providing for the assess- 
ment of the undistributed property of a deceased 
person to the executor or administrator are merely 
permissive and directory, rather than mandatory,** 
and an assessment to the estate of decedent is con- 
sidered tantamount to an assessment to the executor 
or administrator if he has actual notice of it.%® 
Generally speaking, an assessment of personal prop- 
erty to a deceased person is void and without ef- 
fect ;®° but some statutes create an exception in 
respect of the assessment of shares of banking cor- 
porations.°7 

[§ 787] (2) Real Property. Assessors are 
charged with notice of what may be found on the 
probate records, in, determining whether to make 
an assessment to the heirs or devisees of a de- 
cedent.°® 

Land which has been devised may®® and must7°® 
be assessed to the devisees, and not to the heirs’! 
or the estate’? of decedent. 

Real property of intestate. As a general rule, real 
property of a person dying intestate should be as- 
sessed to decedent’s heirs at law by name,** and, 
except in some jurisdictions,’4 an assessment must 
be made to heirs individually rather than as a class.7® 
Div. 361 [rev 125 N.Y.S. 986, 69 Mise. 
367, and aff 96 N.B. 1127, 203 N.Y. 
5551; McLean v. Horn, 17 N.Y.S. 119, 


62 Hun 622. 
Ohio.—Gregg v. Hammond, 4 Ohio 


ord does not invalidate an assessment | Minors” was added to the name of one 


to unknown owners when the owner 
has failed to Jist his property as re- 
quired by statute and to ascertain his 
name from the records would involve 
a difficult page by page search due to 
the existence of only an alphabetical 
index of the names of grantors and 
grantees. Daughtry v. Murry, 133 P. 
101, 18 N.M. 35. 

49. Birney v. Warren, 72 P. 293. 28 
Mont. 64; Coleman v. Crowdus, (Tex. 
Civ.App.) 178 S.W. 585. 

50. Stitt v. Stringham, 105 P. 252, 
Sp aOre 69+ 

51. Jatunn v. O’Brien, 26 P. 635, 
89 Cal. 57; Greenwood v. Adams, 21 
P. 1134, $0) Cal. 74; Daly v. Ah Goon, 
2 P. 401, 64 Cal. 512; Grimm v. O’Con- 
nell, 54 Cal. 522; Grotefend v. Ultz, 
53 Cal. 666; Nichols v. McGlathery, 
43 Iowa 189; Robinson v. Scott, 158 
P. 268, 81 Or. 20; Stitt v. Stringham, 
105 P. 252.55 Or. 89. Contra Brunn 


v. Murphy, 29 Cal. 326; O’Grady v. 
Barnhisel, 23 Cal. 287. 
[a] Where single lot is occupied 


as such by owner, an assessment of 
a part of it to the owner and of other 
parts of it to unknown owners is il- 


legal. Bidleman vy. Brooks, 28 Cal. 
72. 

52. I11)].—lLyle v. Jacques, 101 Til. 
644 


Mich.—Hubbard v. Winsor, 15 Mich. 
46. 
Mo.—Stanberry v. Jordan, 46 S.W. 


1093, 145 Mo. 371. 
N 


.H.—Van Dyke v. Carleton, 61 N. 
H. 574. 
N.Y.—People v. Wells, 70 N.E. 1106, 
LUT ONLY. 586. 
Can.—Matter of Hatt, 7 Can.L.J. 


108. 

53. Cal.—People v. Shimmins, 42 
Cal. 121; People v. McEwen, 23 Cal. 
54. 


Kan.—Corbin v. Inslee, 24 Kan. 154. 

La.—Russell v. Lang, 23 So. 113, 
50 La.Ann. 36; Hayes v. Viator, 33 
La.Ann. 1162., 

Pa.—Fisk vy. Corey, 21 A. 594, 141 
Pa. 334. 

Sask.—North Battleford v. Bre- 
haut, 13 Sask... 202, 204 [quot Cyc]. 

54. La.—McWilliams IG Gulf 
States Land, ete., Co., 35 So. 514, 111 


of the owners). 
paertinr Glare Vv. Bragdon,- 37 JN-H. 
o0eg. 

N.Y.—Toole v. Oneida County, 37 N. 
Y.S. 9, 138 App.Div. 471, 16 Misc. 658, 
2h VN. Y.Civ: Proc, 267. faff.43 N.Y.S. 
saa App.Div. 471, 4 N.Y.Ann.Cas. 

Porto Rico.—Gonzales v. Pirazzi, 23 
Porto Rico 370: 

Utah.—Asper y. Moon, 67 P. 409, 24 
Utah 241. 

Sask.—North Battleford vy. Bre- 
haut, 13 Sask.L. 202, 204 [quot Cyc]. 

But see Barnes v. Brown, 1 Tenn. 
Ch.A. 726 (expressing an opinion to 
the contrary, but refraining from de- 
termining the point). 

[a] Community property.—An as- 
sessment of community property in 
the name of the wife alone is void. 
aan v. Dierssen, 36 P. 103, 101 Cal. 

oO. 


Fleischauer v. West Hoboken 
40 N.J.Law 109. ; 

In re Assessment of Taxes, 
Hui of Kahana, 21 Hawaii 676. 

57. Meyer vy. Dubuque County, 49 
Iowa 1938. 

58. Payne v. Danley, 18 Ark. 441, 


68 Am.D. 187. 

59. Jarrett v. Osborne, 101 S.E. 
162, 84 W.Va. 559; Hutchens v. Den- 
ton, 98 S.E. 808, 83. W.Va. 580; Caretta 
By. (Col “yu Fishers) 81. Some PTlO;c 74 
W.Va. 115; Lawson vy. Pocahontas 
Thin Vein Coal Land Co., 81 S.B. 583, 
73 W.Va. 296. 


60. Denegre v. Gerac, 35 La.Ann. 
952. 
61. State v. Rand, 40 N.W. 835, 39 


Minn. 502. 

62. State v. Rand, supra. 

63. Ill.Board of Education of 
Glen Ellyn Tp. High School Dist. No. 
87 v. Boger, 125 N.E. 768, 291 Ill. 191; 
People v. Hibernian Banking Ass’n, 92 
N.E. 305, 245 Ill. 522. 

Me.—City of Rockland v. Farns- 
worth, 89 A. 65, 111 Me. 315; Eliot v. 
Prime, 56 A. 207, 98 Me. 48. 

Mass.—Batchelder v. Cambridge, 57 
N.E. 664, 176 Mass. 384. 


N.Y.—People v. Gaus, 61 N.B. 987, 
169 N.Y. 19; People ex rel. Stebbins 
v. Purdy, 129 N.Y.S. 278, 144 App. 


N.P.N.S. 214. é 

R.I.—Pendleton v. Briggs, 92 A. 
1024, 37 R.I. 352 [reh den 93 A. 794, 
Ree Catal 

Wis.—Bogue v. Laughlin, 136 N.W. . 
606, 149 Wis. 271. 40 L.R.A.N.S. 927, 
Ann.Cas.1913C 1367. 

[a] Sufficient assessment.—An as- 
sessment of personalty to one of four 
executors, naming him, with the ad- 
dition “and others, executors of the 
estate of” is an intelligible descrip- 
tion of the several others, sufficiently 
accurate to lead to their identification 
and names, and is sufficient to make 
a valid assessment. People y. Gaus, 
61 N.E. 987, 169 N.Y. 19. 

64. Hill v. Lewis and Clark Coun- 
ty, 171 P2929, 54 Mont.) 479. 

65. Hill v. Lewis and Clark Coun- 
ty, supra; In re Thourot’s Hstate, 172 
Pl. 697,52) Utah 106; 


66. People v. Purdy, 129 N.Y.S. 
273, , 144 App:.Div. 365: People’ v. 
Barker, 33 N.Y.S. 1042, 87 Hun 194 


[aff 42 N.E. 725, 148 N.Y. 731]. 
67. See statutory provisions. 


68. Conners y. City of Lowell, 95 
N.E. 412, 209 Mass. 111, Ann.Cas. 
1912B 627. 


69. Stone v. New England Box Co., 
102 N.E. 949, 216 Mass. 8. 

70. Talbot v. Inhabitants of Weés- 
ley, 100 A. 937, 116 Me. 208; Elliot v. 
Spinney, 69 Me. 31; Tobin v. Gillespie, 
25 N.E. 88, 152 Mass. 219. 

71. See cases supra note 70. 

72. Talbot v. Inhabitants of Wes- 
ley, 190 A. 987, 116 Me. 208; 
v. getnn be), 59 N.W. 185, 100 Mich. 


398. 

73. Payne v. Arthur, 29 S.W. 860, 

16 Ky.L. 784; Fairfield v. Woodman, 
76 Me. 549; Bertram v. Wilbur, 141 
N.E. 99, 246 Mass. 877; Baines v. 
Alker, 56 A. 433, 207 Pa. 234. 
. [a] Assessment to only one of 
several heirs where allowed by stat- 
ute.—Oregon Short Line R. Co. v. 
Hallock, 126 P. 394, 41 Utah 378. 

74. Elliot v. Spinney, 69 Me. 31; 
Koth v. Pallachucola Club, 61 S.E. 77, 
79 S.C. 514. See Dickison v. Reyn- 
olds, 12 N.W. 24, 48 Mich. 158 (where 
estate has not been divided). ; 

75. U.S.—Bush v. Williams, 4 F. 


Fowler * 
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While it is held that an assessment of real property 
is invalid if it is made in the name of the deceased 
owner,’® such an assessment is upheld in some ju- 
risdictions,77 or as against subsequent purchasers 
from heirs,78 or under some circumstances,’® as 
where decedent was living and the owner of the 
property at the beginning of the fiscal year,®° no- 
tice of decedent’s death has not been given to the 
assessor,*! the heirs do not cause the land to be 
assessed in their names,*? or the property is vacant 
and the owner does not reside in the tax district.** 
Also, an assessment of real property to the estate 
of a decedent is generally held invalid,** but some- 
times it is held valid,’* as where the estate is well 
known and commonly so designated,*® it has not been 


Cas.No. 2,225, Brunn.Col.Cas. 234, 
Cooke (Tenn.) 360. 

te Berticn v. Bieler, 9 S.W. 916, 
96 Mo. 491. 

N.M.—Mitchell vy. Frietze, 151 P. 
235, 20 N.M. 588. 

_N.Y.—Cruger v. Dougherty, 43 N. 
Y. 107; Matter of Reid, 65 N.Y.S. 373, 
52 App.Div. 243; Sandy Hill v. Akin, 
28 N.Y.S. 889, 77 Hun 537. 

Pa.—County Com’rs v. Hazelhurst, 3 
Poe Oct. pa te 

76. Ala.—Scott v. Brown, 17 So. 
731, 106 Ala. 604; Jackson y. King, 
3 So. 282, 82 Ala. 432. 

D.C.Kann v. King, 25 App.D.C. 
182 [rev on other grounds 27 S.Ct. 
213, 204 U.S. 43, 51 L.Ed. 360]. 

La.—Boagni v. Pacific Imp. Co., 36 
So. 129, 111 La. 1063; George v. Cole, 
33 So. 784, 109 La. 816; Millaudon 
v. Gallagher, 29 So. 307, 104 La. 713; 
Kohlman v. Glaudi, 27 So. 116, 52 La. 
Ann. 700; Cucullu vy. Brakenridge 
Lumber Co., 22 So. 409, 49 La.Ann. 
1445; Montgomery v. Marydale Land, 
etc., Co., 15 So. 63, 46 La.Ann. 403; 
Kearns v. Collins, 4 So. 498, 40 La. 
Ann. 453; Stafford v. Twitchell, 33 La. 
Ann. 520; Fix v. Dierker, 30 La.Ann. 
175; Martinez v. New Orleans, 4 La. 
A. (Orleans) 124. See Wall v. Rabito, 
70 So. 531, 138 La. 609 (holding evi- 
dence insufficient to sustain claim 
that assessment was made in names 
of deceased owners). En 


Me.—Morrill v. Lovett, 49 A. 
95 Me. 165. 56 L.R.A. 634. ; 
Mass.—Kerslake v. Cummings, 61 


N.E. 760, 180 Mass. 65. 

N.H.—Burpee vy. Russell, 5 A. 837, 
64 N.H. 62. 

R.I.—Taft v. Ballou, 49 A. 895, 23 
RA 213: 

77. Holroyd v. Pumphrey, 18 How. 
(U.S.) 69, 15 L.Ed. 264; Grant v. 
Bartholomew, 78 N.W. 314, 57 Neb. 
673 [mod on other grounds 80 N.W. 
45, 58 Neb. 839]; Decker’s Est., 22 Pa. 
Co. 46; Koth v. Pallachucola Club, 61 
sh (1500 Os... DLA, 

78. Young v. City of Marshall, 
(Tex.Civ.App.) 199 S.W. 1180. 

79. See infra text and notes 80-83. 

sO. In re Kauffman, 74 N.W. 8, 104 
Iowa 639; Clifford v. Michener, 22 So. 
811, 49 La.Ann. 1511. . 

81. Williams v. Chaplain, 36 So. 
859, 112 La. 1075; Geddes v. Cunning- 
ham, 29 So. 138, 104 La. 306. 

82. Husbands v. Polivick, 96 S.W. 
825, 128 Ky. 652, 29 Ky.L. 890. 


ag Sewell v. Watson, 31 La.Ann. 
84, Ala,—Jackson v. King, 3 So. 


232, 82 Ala. 432. 

Fla.—Amos v. Jacksonville Realty 
& Mortgage Co., 81 So. 524, 77 Fla. 
403; L’Hngle v. Wilson, 21 Fla. 461. 
sin ees v. Woodman, 76 Me. 

Mo.—State v. Kenrick, 60 S.W. 1063, 
159 Mo. 631. 

Nev.—Crumley v. 2s eles 
1048, 47 Nev. 14. 

N.M.—Territory v. Perea, 62 P. 1094, 
10 N.M. 362. 

N.Y.—McKie v. Brown, 92 N.E. 131, 


Fabbi, 


TAXATION 


sion.®® A 
quired by some 


for taxation.®® 


199 N.Y. 71; McCue v. Monroe Coun- 
ty, 56 N.E, 627, 162 N.Y. 235; Crom- 
well v. MacLean, 25 N.EB. 932, 123 N. 
Y. 474; Trowbridge v. Horan, 78 N. 
Y. 489; Matter of Chadwick, 69 N.Y.S. 
853, 59 App.Div. 334; Adams v. Mon- 
roe County, 46 N.Y.S. 48, 18 App.Div. 
415 [aff 49 N.E. 144, 154 N.Y. 619]; 
People v. Valentine, 38 N.Y.S. 1087, 
5 Apnp-:Div. 520; Cole v. Cole, 108 N.Y. 
S. 124, 57 Mise. 492; Matter of Ken- 
worthy, 17 N.Y.S. 655, 63 Hun 165. 
Compare Sanders v. Carley, -83 N.Y.S. 
106, 88 Anp.Div. 193. [aff 70 N.E. 
1108, 178 N.Y. 622] (an assessment of 
nonresident lands is not invalid be- 
cause the owner of the premises is 
designated as “estate of ————,” 
such designation may be regarded as 
surplusage). 

N.C.—Morrison v. Mclauchlin, 88 
N: Ci-25 1. 

Va.—Douglas Co. y. Com., 34 S.E. 
52, 97 Va. 397. 

[a] Rule unaffected by statute as 
to undivided property.—A _ statute 
providing that the undivided property 
of a decedent may be listed to the 
heirs, guardians, executors or ad- 
ministrators, as the case may be, and 
that taxes may be paid by either does 
not so far change the rule that: prop- 
erty shall be assessed to the owner 
as to allow assessment to decedent’s 
“estate.” Crumley v. Fabbi, 213 P. 
1048, 47 Ney. 14. 


Sage Moale v. Baltimore, 61 Md. 
86. Coles v. Platt, 24 N.J.Law 108. 
87. Dickison v. Reynolds, 12 N.W. 


24, 48 Mich. 158. 

[a] Special statute as to undivided 
property.—Property may properly be 
assessed to the estate of a deceased 
owner under a statute providing that 
undivided real estate of a deceased 
person may be assessed to the estate, 
or heirs, or devisees generally, until 
a record of a division shall be made or 
until notice of division has been given 
the assessors with the names of the 
persons holding the different portions. 
In re Crafts, 102 A. 753, 41 R.I. 638. 

88. Gonzales v. Saux, 44 So. 332, 
119 La. 657; Surget v. Newman, 9 
So. 561, 43 La.Ann. 873; Carter vy. 
New Orleans, 33 La.Ann. 816. 

89. Mitchell vy. Frietze, 151 P, 235, 
20 N.M. 583. 

90. Cal.—Title Guaranty, etc., Co. 
v. Los Angeles County, 86 P. 844, 3 
Cal.App. 619. 

La.—Dibble v. Leppert, 17 So, 309, 
47 La.Ann. 792. 

Mass.—Crocker y. City of Malden, 
118 _ N.E. 527, 229 Mass. 313;* Hough 
v. North Adams, 82 N.E. 46, 196 Mass. 
Ee Hardy v. Yarmouth, 6 Allen 


Mich.—Homer Tp. v. Smith, 105 N. 
W. 12, 141 Mich. 586. 

Miss.—Board of Sup’rs of Adams 
Ropaty v. Dale, 70 So. 828, 110 Miss. 
N.Y.—Trowbridge vy. Horan, 78 N. 
Y. 439; People v. Feitner, 70 N.Y.S. 
556, 61 App.Div. 115 [aff 61 N.B. 1132, 
168 N.Y. 646, and aff 68 N.Y.S. 226, 


[§ 788] k. Property Held in Trust. c 
held by a trustee should be assessed in his name, with 
the addition of such a description as will show that 
he holds it in a fiduciary character.®°® 

[§ 789] 5. Valuation®'—a. In General. 
islature may determine the method or manner in 
which different forms of property may be valued 
for taxation,®? and the method prescribed by it 
must be followed,®? unless shown to be impossible 
or impracticable in the particular case.®* 


[§§ 787-789 


s 


divided,’? or the heirs have not gone into posses- 
An assessment to “unknown owners” is re- 


statutes where the heirs have un- 


divided interests and have not listed the property 


Property 


The leg- 


The prop- 


33 Misc. 6561; People v. Feitner, 69 
N.Y.S. 574, 59 App.Div. 2383 [aff 60 
N.E. 1117, 167 N.Y. 6211; People v. 
Barker, 32 N.Y.S. 485, 11 Misc. 262 
[aff 33 N.Y.S. 1132, 86 Hun 283, aff 42 
N.B. 548, 146 N.Y. 404]. 
Ohio.—O’Brien’s Est., 2 OhioN.P.N. 
S. 421. 
W.Va.—Boggess v. Scott, 37 S.E. 
661, 48 W.Va. 316. ' 
91. Valuation: 
As moo of assessment see supra § 
7 


Change of, by reviewing board or of- 

ficer see infra §§ 1021-1023. 
Extension of tax on see infra § 899. 
Increase of taxpayer’s, by assessor 

see supra § 770. : 

Of proverty of corporation see infra 

§§ 833-835. 

92. Ark.—Clay County v. Brown 
pumbher Co., 119 S.W. 251, 90 Ark. 
413. l 
Colo.—Peo. v. Pitcher, 138 P. 509, 
56 Colo. 343. 

Ill.— St. Louis Consol. Coal Co. v. 
Miller, 86 N.E. 205, 236 Ill. 149. 

Ind.—Clark v. Vandalia R. Co., 86 
N.E. 851, 172 Ind. 409. 

Kan.—State v. Holcomb, 106 P. 1030, 
81 Kan. 879, 28 L.R.A.N.S. 251. 

Ky.—James v. U. S. Fidelity, ete., 
CoieLLIn Swe. 406; 133s key. 2:99. 

Neb.—Beadle v. Sanders, 177 N.W. 
789, 104 Neb. 427. 

N.Y.—People v. Wemple, 22 N.E. 
1046, 117 N.Y. 136, 6 L.R.A. 303. 

N.C.—Pullen v. Corporation Com- 
mission, 68 S.BE. 155, 152 TT.C. 548. 

* Saaaacare Studebaker Corp., 46 Ont. 


[a] 


tt Direct legislative va’uation.— 


The power of the legislature to 


assess state taxes and to compel their . 


payment directly to the state treas- 
urer, without other official assistance, 
implies power to determine the value 
of the property to be assessed, and 
consequently a power of discrimina- 
tion in selecting and fixing the taxa- 
ble values. State v. Sterling, 20 Md. 
502. (2) However under a constitu- 
tional provision contemplating the 
determination of the value of property 
assessed by officers, the legislature is 
without power to fix the Assessed 
value of certain property. State ex 
rel. Tompkins v. Shipman, 234 S.W. 
60, 290 Mo. 65. 

[b] Statute held not impliedly re- 
pealed.—Darnell v. Johnston, 68 So. 
780, 109 Miss. 570. 

93. Graham v. City of West Tam- 
pa, 71 So. 926, 71 Fla. 605; Industrial 
Lumber Co. v. Oden, 85 So. 901, 147 
Ma, V5: 

94. Underwood Typewriter Co. v. 
City of Hartford, 122 A. 91, 99 Conn. 
329; Industrial Lumber Co. v. Oden, 
85 So. 901, 147 La. 751. 

[a] General rules, whereby values 
are determined for purposes of uni- 
formity in taxation, are not entitled 
to great weight in determining the 
value of a specific object. Magnolia 
Petroleum Co. v. Sandlin, 1387 So. 595, 
18 La.App. 287. 


[b] Possible and practicable 


For later cases, developments and changes in the law see Annotations, same title and section number, 


a) * ar 


_§ 789] 


er assessing officer should make a valuation or esti- 
mate of value of property to be taxed according to 
its fair and actual cash value®® at the time of the 
assessment,°*® regardless of the causes which pro- 
duce such value;*? and he should assess the prop- 
erty at such valuation in full,°’ or at a fixed propor- 


method.—Valuation for taxation is to 
be determined by the method which 
appears possible and practicable un- 
der the circumstances. People ex rel. 
New York Stock Exchange Bldg. Co. 
v. Cantor, 223 N.Y.S. 64, 221 App.Div. 
193 [aff 162 N.E. 514, 248 N.Y. 533]. 

{e] Difficulty which may confront 
an assessor in ascertaining the value 
of property for taxation can be no bar 
to taxing such property. Northern 
Pac. Ry. Co. v. Musselshell County, 
169 P. 58, 54 Mont. 96. 

95. U.S.—Standard Oil Co. 
Howe, 257 F. 481, 168 C.C.A. 485 (¢ 
Arizona). 

Ala.—Stein v. Mobile, 17 Ala. 234. 
Pee AE v. Butenop, 27 Cal. 

Colo.—In re House Bill No. 270, 21 
P! 476. 9 Colo. 635. 

Conn.—Underwood Tyvewriter Co. 
v. City. of Hartford; 122 A. 91, 99 
Conn. 329. 

Haw.—In re Assessment of Taxes, 
17 Hawaii 227. 

Ill.—Lebanon v. Ohio, ete., R. Co., 
UT Ti 539; State v,*IHinois’ Cent. R. 
Co., 27 Ill. 64, 79 Am.D. 396. 

Iowa.—Chanman Bros. v. Board of 
ane of City of Des Moines, 228 N. 


‘Vv. 
in 


Ky.—Pureell v. City of Lexington, 
216 S W. 599, 186 Ky. 381 [error dism 
40 S.Ct. 5838, 253 U.S. 476, 64 L.Ed. 
1021]; Commonwéalth v. J. M. Rob- 
inson, Norton & Co., 142 S.W. 406, 146 
Ky. 218. 

La.—Industrial Lumber Co. v. Oden, 
85 So. 901, 147 La. 751; Flanigan v. 
Police Jury of Jackson Parish, 82 
So. 722, 145 La. 613. 

Mass.—Waltham Watch & Clock 
Co. v. City of Waltham, 172 N.E. 579, 
272 Mass. 396, 71 A.L.R. 960; Tremont 
& Suffolk Mills v. City of Lowell, 170 
N.E. 819, 271 Mass. 1; Massachusetts 
General Hospital v. Inhabitants of 
Belmont, 124 N.E. 21, 233 Mass. 190; 
In re Opinion of Justices, 84 N.E. 499, 
195 Mass. 607; Thayer v. Stearns, 1 
Pick. 482; Thurston v. Little, 3 Mass. 
429. 

Neb.—Schmidt v. Saline County, 
239 N.W. 203; State v. Savage, 91 N. 
W. 716, 65 Neb. 714; State v. Osborn, 
83 N.W. 357, 60 Neb. 415. 

N.H.—Clork v. Middleton, 66 A. 115, 
74 N.H. 188. 

IN. j-—Hunt..v.. Union, Tp., 27 NJ. 
Law 433. 

N.Y.—People v. State Board of Tax 
Com’'rs, 89 N.E. 581, 196 N.Y. 39. 
“N.C.—Wolfenden v. Board of 
Com’rs of Beaufort County, 67 S.E. 
319, 152 N.C. 83. 

Okl.—Wilkin v. Board of Com’rs of 
Oklahoma County, 186 P. 474, 77 Okl. 


eee App., 13 Pa.Co. 


Pa.—Heberton’s 
2. : 

big sae Ma re Wauchope School Dist. 

Assessment, 2 Sask.L. 327. 

[a] Statute so providing is man- 
datory.—Underwood Typewriter Co. 
v. City of Hartford, 122 A. 7 eons 
Conn, 7329; Lincoln Telephone & 
Telegraph Co. of Lincoln v. Johnson, 
166 N.W. 627, 102 Neb. 254. See 
Waltham Watch & Clock Co. v. City 
of Waltham, 172 N.E. 579, 272 Mass, 
396, 71 A.L.R. 960 (the statutory 
standard of a fair cash valuation can- 
not be varied by public officers or by 
agreement of the parties, and must 
be rigidly adhered to). 

[b] Property must be valued in 
actual condition in which the owner 
holds it. Trustees of Stevens Insti- 
tute of Technology v. State Board of 
Taxes and Assessment, 143 A. 356, 
105 N.J.Law 99 [aff 146 A. 919, 105 N. 
J.Law 655]. ; 

[c] Valuation must have just rela- 
tion to real and known value of the 


TAXATION 


property assessed. Camp Phosphate 
Co. v. Allen, 81 So. 503, 77 Fla. 341; 
Graham v. City of West Tampa, 71 
So. 926, 71 Fla. 605. 

[ad] Theoretical, fictitious, “book,” 
or speculative value (1) is not the 
proper value for assessment purpos- 
es. Camp Phosphate Co.’ v. Allen, 
81 So. 508, 77 Fla. 341; Peavy-Wilson 
Lumber Co. vy. Jackson, 109 So. 351, 
161 La. 669; Willapa Electric Co. v. 
Pacific County, 295 P. 152, 160 Wash. 
412 [op amended on other grounds 
2 P.(2d) 724]; State v. Superior 
Court of Washington for Thurston 
County, 258 P. 477, 148 Wash. 701; 
In re Assessment of Metropolitan 
Bldg. Co., 258 P. 473, 144 Wash. 469; 
Case v. San Juan County, 109 P. 809, 
59 Wash. 222; State v. Cary, 191 N, 
W. 546, 181 Wis. 564. (2) ‘The con- 
servative, not the speculative, spirit 
should control in matters of assess- 
ment.” In re Assessment of Taxes, 
11 Hawaii 235, 240. 

Te] Svnonymous and distinguish- 
able terms:—(1) Some courts hold 
that, as psed in statutes relating to 
taxation, “actual cash value’ and 
“true value” (Samosa v, Lopez, 142 P. 
927, 19 N.M. 312), (2) or “just and 
true value’ (Industrial Lumber Co. 
v. Oden, 85 So.-901, 147 La. 751), (3) 
are substantially, or, for the purposes 
of most cases, equivalent and synony- 
mous; but other courts hold that 
there is a marked distinction between 
“full and true value” and “full and 
true cash value” (Richardson v. 
Howard, 120 N.W. 768, 23 S.D. 86). 
(4) The terms “actual cash value” and 
“valuation” should not be confused. 
Soniat v. Board cf State Affairs, 83 
So. 760, 146 La. 450, 458 (‘‘Value, 
as applied to property, is an at- 
tribute which the property posses- 
ses by reason of the use which is 
or may be made of it; of the product 
that it produces, or may produce; 
or of some sentimental association 
connected with it. ‘Actual cash val- 
ue’ (as that. term.is used in the stat- 
ute) is the price which the law (Act 
130 of 1902, § 5, subd. 6, p. 226), arbi- 
trarily and for the purposes of tax- 
ation, assumes that property will 
bring if sold for cash under certain 
conditions. ‘Valuation,’ upon the oth- 
er hand, is merely the estimate in 
dollars and cents which, for the same 
purposes, the assessors (state board 
and local authorities) are required to 
make of the ‘actual cash value’ or 
‘just and true value’ of all taxable 
property within their respective juris- 
dictions. ies ‘clear,;’ then, that 
neither the value of property (wheth- 
er ‘actual cash’ or ‘just and true’) nor 
yet its ‘valuation’ is a determined 
factor, like the length of a yardstick 
or the weight of a minted coin, and 
that though property can have but 
one value at one and the same time, 
determinable as it is by varied con- 
ditions of time and place and the 
state of the money market, and which 
neither the assessors nor the lawmak- 
ers can fix or change by mere declara- 
tions, there may be, and frequently 
are, aS many estimates, or valuations, 
of that value as there are individuals 
who are called on to express their 
opinions upon the subject’’). (5) 
“Readily realizable cash sale value” 
has not been adopted by statute asa 
standard of valuation and does not 
mean the same as “fair cash valua- 
tion,” the standard established by 
statute. Tremont & Suffolk Mills v. 
City of Lowell, 170 N.E. 819, 271 
Mass. 1 

[f] Assessors should not be con- 
trolled by suspicion or belief founded 
on hearsay.—People v. Hall, 31 N.Y.S. 
956, 83 Hun 377. . 
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tion or percentage thereof,®® accordingly as an ap- 
plicable statute in force at the time may direct. 
The highest price the property would bring, free.of 
encumbrances, at a fair and voluntary private sale 
thereof for cash,’ or, in other words, its fair, cash 


Constitutional requirement of tax- 
destined according to value see supra §§- 

96. Ariz.—State Tax Commission 
v. United Verde Extension Mining Co., 
4 P.(2d) 395 [reh den 6 P.(2d) 889]. 

Hawaii.—In re Taxes of Bishop’s 
Estate, 27 Hawaii 190. 

La.—Magnolia Petroleum Co. v. 
Sandlin, 137 So. 595, 18 La.App. 287. 

Mass.—Donovan v. City of Haver- 
hill, 141 N.E. 564, 247 Mass. 69, 30 A. 
L.R. 358. 

N.Y.—People ex rel. New York 
Dock Co. ‘v. Cantor, 203) N-Y.S. °424, 
208 App.Div. 52; In re St. Lawrence 
Transmission Co., 244 N.Y.S. 508, 137 
Mise. 603. 

Wash.—Willapa Electric Co. v. 
Pacific County, 295 P. 152, 160 Wash. 
412 [op amended on other grounds 2 
P.(2d) 724]; C. D. Hillman’s Snoho- 
mish County Land & R. Co. v. Snoho- 
mish County, 151 P. 96, 87 Wash. 58. 

[a] Year of assessment.—The val- 
ue of property for taxation purposes 
must, be determined as of the year of 
assessment, and not as of some past 
year. Peavy-Wilson Lumber Co. v. 
Jackson, 109 So. 351, 161 Tua. 669; 
Mackay Telegraph Co. v. Board of 
State Affairs. 89 So. 249, 149 La. 397. 

[b] Events subsequent to assess- 
ment date cannot be -considered in 
estimating value. In re Taxes Wai- 
alua Agricultural Co., 30 Hawaii 755. 

[c] Assessed value is not finally 
determined, under some statutes, un- 
til equalization by the state tax com- 
mission. People v. Board of Review 
eaves County, 125 N.E. 274, 290 Ill. 


97. Schmidt v. Saline County, 
(Neb.) 239 N.W. 203. 

98. Standard Oil Co. v. Howe, 257 
F, 481, 168 C.C.A. 485 (in Arizona); 
First Nat. Bank v. Washington Coun- 
ty, 105 P. 1053, 17 Idaho 306: State v. 
Stewart. 297’ P. 476, 89 Mont. 257; 
Royal Mfg. Co. v. Board of Equaliza- 
tion of Taxes of New Jersey, 70 A. 
978. 76 N.J.Law 402 [aff 74 A. 525, 78 
N.J.Law 337]. 

[a] Statute so providing held not 
affected by another statute.—State v. 
State Board of Equalization, 185 -P. 
708. 56 Mont. 413. 

[b] Legislature has power, in the 
absence of a constitutional inhibition, 
to require that property be assessed 
at its full cash value. Peonvle v. 
Pitcher, 138 P. 509, 56 Colo. 343. 

99. State v. Woodward, 93 So. 826, 
208 Ala. 31; Beadle v. Sanders, 177 N. 
W. 7859, 104 Neb. 427; Lincoln Tele- 
phone & Telegraph Co. of Lincoln v. 
Johnson County, 166 N.W. 627, 102 
Neb. 

[a]. Statute so providing is not in- 
valid.—State v. Birmingham South- 
ern R. Co., 62 So. 77, 182 Ala. 475, Ann. 
Cas.1915D 436. 

[b]. Legislature may change pro- 
portion at any time.—People v. Chi- 
cago & EB. I. R. Co., 133 N.E. 212, 300 
Ill. 467; Peo. v. Board of Review of 
Cook County, 125 N.E. 274, 290 Ill. 
467. 


1. Ala.—State v. Woodward, 93 So. 
826, 208 Ala. 31. 

Hawaii.—In re Taxes Waialua Ag- 
ricultural Co., 30 Hawaii 755; In re 
Taxes of Bishop’s Hstate, 27 Hawaii 
190. 

La.—Peavy-Wilson Lumber Co. v. 
Jackson, 109 So. 351, 161 La. 669; In- 
dustrial Lumber Co. v. Oden, 85 So. 
901, 147 La. 751; Soniat v. Board of 
State Affairs, 83 So. 760, 146 La. 450; 
Brown Paper Mill Co. v. Fisher, 134 
So. 708, 16 La.App. 427. 

N.J.—State v. Randolph Tp., 25 N. 
J.Law 427. 

N.M.—Samosa v. Lopez, 142 P. 927, 
19 N.M. 312. 
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market value,? is ordinarily a just criterion of its 
value; but in forming his estimate the assessor should 
avail himself of all proper sources of information 
and take into consideration all facts and circum- 
stances bearing on the question which are within, his 
knowledge or brought to his attention.® 
ticular case,* as where the property in question has 
no market value,® the original cost of the property, 
less depreciation, and plus the increase, if any, in 
the cost of labor and material,® or the cost of re- 
production less depreciation,’ may aid and be of 
service in determining the value of the property for 
purposes of taxation, but it is not necessarily or in- 


N.Y.—Peo. ex rel. Szerlip v. Gold- 
fogle, 192 N.Y.S. 210, 118 Misc. 8. 

Okl.— Wilkin v. Board of Com’rs of 
Oklahoma County, 186 P. 474, 77 Okl. 
88: In re Indian Territory Illumi- 
nating Oil Co., 142 P. 997, 48 Okl. 307 
[rev on other grounds 36 S.Ct. 453, 
240 U.S. 522, 60 L.Ed. 779]. 

Pa.—In re Lehigh & Wilkes-Barre 
Coal Co.’s Assessment, 148 A. 301, 298 
Pa. 294. 

R.I.—Aspegren v. Tax Assessors of 
Sity of Newport, 125 A, 213. 

Tenn.—Brown vy. Greer, 3 Head 695. 

{a] Statutes in some jurisdictions 
expressly provide that the words “‘ac- 
tual cash value” or “actual cash val- 
uation” shall be held to mean a price 
that any piece of real estate or per- 
sonal or movable property would sell 
for cash, in the ordinary course of 
business, free from all encumbrances, 
other than by forced sale. See stat- 
utory provisions. 

2. U.S.—Central Coal & Coke Co. 
v. Carselowey, 40 F.(2d) 540 [aff 45 
F.(2d) 744] (in Oklahoma). 

Mass.—Donovan y. City of Haver- 
hill, 141 N.E. 564, 247 Mass. 69, 30 
A.L.R. 3858; Massachusetts General 
Hospital v. Inhabitants of Belmont, 
131 N.E. 72, 288 Mass. 396. 

N.Y.—People ex rel. Szerlip v. Gold- 
forle, 192) N.Y.S.) 210; 218° Mise. 8; 
People ex rel. Jacob Ruppert Realty 
Corporation v. Cantor, 188 N.Y.S. 885, 
115 Misc. 519. 

Pa.—In re Lehigh & Wilkes-Barre 
Coal Co.’s Assessment, 148 A. 301, 298 
Pa. 294. 

Wash.—Willapa Electric Co. v. 
Pacific County, 295 P. 152, 160 Wash. 
412 [op amended on other grounds 2 
P.(2d) 724]; Titlow v. Pierce Coun- 
ty, 185 P. 575, 108 Wash..633; C.D. 
Hillman’s Snohomish County Land & 
R. Co. v. Snohomish County, 151 P. 
96, 87 Wash. 58. 

Wis.—State v. Jodon, 197 N.W. 189, 
182 Wis. 645. 

fa] Some statutes expressly pro- 
vide (1) that the term “actual val- 
ue,’ as used therein, means the value 
of the property in the market in the 
ordinary course of trade. See statu- 
tory provisions. (2) Other statutes 
provide that the “present true and 
just value” shall be deemed by as- 
sessors to be the ‘fair, market value.” 
See statutory provisions. (3) The 
words “market value,’ as used in 
such a statute, “mean a value in a 
market, in a place or in conditions in 
which there are, or have been or will 
be within a reasonable time, willing 
sellers and able and ready buyers of 
property like that to be assessed, and 
in which sales are or have been made, 
or may fairly be expected, in the 
usual and natural way of business.” 
Underwood Typewriter Co. v. City of 
Hartford, 122 A. 91, 99 Conn. 329, 336. 

“Market value” defined see Market 
§§ 17, 18. 

3. Ala.—State v. Sage Land, ete., 
‘Co., 23 So. 637, 118 Ala. 677. 

Ill. Keokuk, ete., Bridge Co. v. 
People, 44 N.E. 206, 161 Ill. 514 [error 
ism lS: CUcsiilg dcr sss’ Olean 
Ed. 1185]. 

La.—Fitzpatrick v. Richardson, 8 
La.A. (Orleans) 126; Lafon y. Board 
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separately.® 


In a par- 


own knowledge 


of Assessors, 4 La.A. (Orleans) 205. 
Mass.—Tremont & Suffolk Mills v. 

City: of, Lowell, - 170. (N.B.y 81955 271 

Mass. 1. ‘ 

bea eo v. Stratford, 42 N.H. 
grate eke ae v. Tindall, 36 N.J.Law 

N.Y.—Peo. v. State Board of Tax 
Com'’rs, 89-=N.B. 581, 196 N.Y. 39; 
hai v. Neff, 15 App.Div. 585, 44 N.Y.S. 
810. 

Ohio.—State v. Halliday, 56 N.E. 
118, 61 OhioSt. 352, 49 L.R.A. 427; 
Doerfler v. Commn., 21 OhioN.P.N.S. 
361. 

Pa.—In re Lehigh & Wilkes-Barre 
Coal Co.’s Assessment, 148 A. 301, 298 
Pa, 294. 

Vt.—City of St. Albans v. Avery, 
114 A. 31, 95 Vt. 249 [cert den 42 S. 
Ct. 51, 257 U.S. 640, 66 L.Ed. 411, and 
error dism 42 S.Ct. 54, 257 U.S. 666, 
io L.Ed. 425]. 

Wis.—State v. Jodon, 197 N.W. 189, 
| 182 Wis, 645. 

“It is the, duty of the assessors 
within reasonable limits to seek light 
from every available source bearing 
on the ‘fair cash value’ of all prop- 
erty to be assessed by them for pur- 
poses of taxation.” Tremont & Suf- 
folk Mills v. City of Lowell, 170 N.E. 
819, 825, 271 Mass. 1. 

[a] General and continued busi- 
ness depression.—(1) ‘Periods of 
great general business depression ac- 
tually affecting the cash which in ex- 
change for the property a willing buy- 
er would give and a willing seller 
take, not as a matter of fleeting fluc- 
tuation but of matured financial judg- 
ment covering a measurably substan- 
tial time, must be regarded by the as- 
sessors and reflected in the assessed 
valuation. Times of panic sufficient- 
ly long in duration to affect fair cash 
value when sales occur must be re- 
flected in assessed valuation.” Tre- 
mont & Suffolk Mills v. City of Lowell, 
170 N.E. 819, 825, 271 Mass. 1. (2) 
Depression as affecting value of real 
estate see infra § 793. 

[b] “Common sense and practical 
everyday business experience are the 
best guides for those intrusted with 
the administration of tax laws.” In 
re Harleigh Realty Co., 149 A. 653, 
655, 299 Pa. 385 [cit Philadelphia & 
Reading Coal & Iron Co. v. Northum- 
berland County Com’rs, 79 A. 109, 229 
Pa. 460]. 

[ce] Assessors need act o: in 
good faith—Union Tanning andl Vv. 
Comm n GHC EPS 96 S.B., 780, 123 Via. 

4. Industrial Lumber Co. y. Oden, 
85 So. 901, 147 La. 751. 

5. Underwood Typewriter Co. v. 
City of Hartford, 122 A. 91, 99 Conn. 
329; People ex rel. New York Dock 
Co. v. Cantor, 203 N.Y.S. 424, 208 App. 
Div. 52; In re St. Lawrence Trans- 
Ae ees Co., 244 N.Y.S. 508, 137 Misc. 

6 Underwood Typewriter Co. y. 
City of Hartford, 122 A. 91, 99 Conn. 
3829; State v. Norsman, 169 N.W. 429, 
168 Wis. 442. See In re Assessment 
of Taxes, Waiahole Water Co., Ltd., 
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variably the measure of value.* Where not express- 
ly required, the various elements entering into the 
value to make up the total need not be returned 
Where property has no real value for 
which compensation must be paid when it is taken 
for public use, it cannot have any value for pur- 
poses of taxation.?? 

[§ 790] b. Personal Duty of Assessor.’* To con- 
stitute a valid assessment of property for taxa- 
tion, the valuation of the property must be made 
by the proper assessing officer himself,‘® and in 
making the estimate he may and must apply his 
and exercise his own judgment;** 


21 Hawaii 679 (where the owner pur- 
chased the property two days prior to 
the assessment date, the fact that the 
agreed price was two hundred and fif- 
ty seven thousand dollars supports 
a finding that on the assessment date 
the value was two hundred and fifty 
thousand dollars). 

7. Underwood Typewriter Co. v. 
City of Hartford, 122 A. 91, 99 Conn. 
329; People ex rel. New York Dock 
Co. v. Cantor, 203 N.Y.S. 424, 208 App. 
Div. 52; In re St. Lawrence Trans- 
a aeas Co., 244 N.Y.S. 508, 187 Misc. 

03. 

8. Underwood Typewriter Co. v. 
City of Hartford, 122 A. 91, 99 Conn. 
329; Industrial Lumber Co. v. Oden, 
85 So. 901, 147 La..751, 

9. New York v. State Tax Comrs., 
25 S.Ct. 713, 199 U.S. 48, 50 L.Ed. 79. 

10. People ex rel. Topping v. 
Purdy, 128 N.Y.S. 569, 143 App.Div. 
389 [aff 95 N.E. 1137, 202 N.Y. 550]. 

11. Duties of assessor generally 
see supra § 728. ® 

12. Hyatt v. Allen, 54 Cal. 353; 
Tampa v. Mugge, 24 So. 489, 40 Fla. 
326; G. A. Boeckling Co. v. Schwer, 
170 N.E. 648, 122 OhioSt. 40; Hoefling 
v. San Antonio, 38 S.W. 1127, 15 Tex. 
Civ.App. 257. 

[a] Reason for rule.—‘There is no 
provision in the law which authorizes 
the auditor to divest himself of the 
duty of personally making the ap- 
praisement. True, he may call to his 
aid and assistance experts and clerks, 
but he may not confer on them or any 
of them the power to do the things 
which the law commands the audi- 
tor to do.” G. A. Boeckling Co. vy. 
rhea 170 N.E. 648, 650, 122 OhioSt. 


[b] Appraisement based on state- 
ments of manager of appraising com- 
pany employed by and accepted by 
the auditor was illegal where such 
officer was required personally to ap- 
praise property for taxation. G. A. 
Boeckling Co. v. Schwer, 170 N.E. 648, 
122 OhioSt. 40. 

{c] For purpose of assessing min- 
ing property as prospect, it is unnec- 
essary for county assessor and board 
of equalization to be mining experts, 
or to employ experts to make the 
assessment. Washington Union Coal 
Co. v. Thurston County, 177 P. 774, 
105 Wash. 208, 2 A.L.R. 1546. 
oes Fla.—King v. Gwynn, 14 Fla. 

Ill.— Peo. v. Millard, 189 N.E. 1138, 
307 Ill. 556; St. Louis, etc., R. Co. v. 
Surrell, 88 Tll. 535. 

Iowa.—Burnham v. Barber, 30 N.W. 
20, 70 Iowa 87. 

La.—Crowell & Spencer Lumber Co. 
v. Lafleur, 69 So. 170, 187 La. 772: 

Mich.—Crooks v. Whitford, 11 N. 
W. 159, 47 Mich. 283. 

Nev.—State v. Central Pac. R. Co., 
10 Nev. 47. 

N.J.—United New Jersey R. & 
Canal Co. v. State Board of Taxes and 
Assessments, 125 A. 335, 100 N.J.Law 
131; Central R. Co. v. State Board 
of Assessors, 49 N.J.Law 1. 

N.Y.—Peo. v. Zundel, 52-N.B. 570; 
157 N.Y. 513; Peo. v. McNamara, 18 
App.Div. 17, 45 N.Y.S. 456. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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he cannot delegate this duty to another,!* and, un- 
less a statute so directs,1® he is neither bound nor 
permitted to adopt a valuation made by a different 
assessor or board of assessors or board of review ;1° 
but he may employ others to make the valuations 
in the first instance, if he himself examines, revises, 


and adopts their estimates.17 
[§ 791] c. Hrroneous 


22 


impartial, 
rather tea of mere will.?4 


14. Woodman y. Auditor-Gen., 17 
N.W. 227, 52 Mich. 28; State v. Sayre, 
15 OhioCir.Ct.N.S. 267. 

15. Peo. v. Adams, 26 N.H. 746, 125 
N.Y. 471; Zangerle v. State, 115 N.E. 
1012, 94 OhioSt. 453; Wilson v. Marsh, 
BAe MESS 2: 

Adoption of town, county, or state 
valuation by school or municipal au- 
thorities see Municipal Corporations 
§§ 4401, 4402; Schools and School 
Districts § 815. 

16. Granger v. Parsons, 2 Pick. 
(Mass.) 392; Dunn’s App., 21 Pa.Dist. 
665; Missouri, ete., R. Co. v. Shannon, 
(Civ.App.) 97 S.W. 527 [aff 100 S.W. 
138, 100 Tex. 379, 10 L.R.A.N.S. 681]. 
See Hamilton County v. Albers, 28 
OhioCir.Ct. 830 (direction given by 
county auditor to assessor to return 
a valuation of certain property of not 
less than a specified sum); Citizens’ 
Nat. Bank of Baker City v. Baker 
County Board of Equalization, 222 P. 
341, 109 Or. 669 (percentage ratio of 
assessed value to actual value). 

{a] Judgments fixing valuation.— 
An assessor is not bound to estimate 
property at a certain sum because 
that sum was fixed as its value in a 
previous year by the judgment either 
of a court or of a board of review. 
Legendre v. St. Charles Parish As- 
sessor, 32 So. 523, 108 La. 515; Peo. v. 
Zundel, 52 N.E. 570, 157 N.Y. 513. 

[b] Void increased assessment 
cannot be adopted fér the following 
year in the absence of a physical 
change in the eproperty. Peo saw. 
Bender, 161 N.E. 775, 330 Ill. 446. 

[c] State board of equalizatien 
has no power to adopt rules for the 
government of assessors which re- 
quire the assessment of the property 
of an individual in excess of its val- 
ue. Richards v. Harlan County, 113 
N.W. 194, 79 Neb. 665. 

17. Snell v. Ft. Dodge, 45 Iowa 
564; Jermyn v. Fowler, 40 A. 972, 186 
Pa. 595; Federal Royalty Co. Vv. 
State, (Tex. Civ-App.) 42 S.W.(2d) 
670; Dean v. Gleason, 16 Wis. 1. See 
State v. Sayre, 15 OhioCir.Ct.N.S. 267 
(a review and adoption of the valua- 
tions by the board of assessors may, 
and probably, does, establish their 
validity as against collateral attack). 

18. Harjim, Inc. v. Owens, 52 F. 
(2d) 530; City of Tampa v. Palmer, 
105 So. 115, 89 Fla. 514; Graham v. 
City of West Tampa, 71 So. 926, 71 
Fla. 605. 

19. Ambassador Hotel Corporation 
vy. Los Angeles County, 270 P. 726, 94 
Cal.App. 143; State v. Wells Fargo & 
Co., 150 P. 836, 38 Nev. 505 [aff 39 S. 
Ct. 62, 248 WS: 165, 63 L.Ed. 190]. 

20. Hammond Lumber Co. v. Los 
Angeles County, 285 P. 896, 104 Cal. 
App. 235. 

21. Standard Oil Co. Howe, 257 
F. 481, 168 C.C.A. 485; Titlow v. Pierce 
County, L852 Pk S15; 108 Wash. 633. 

[a] ‘Establishment of minimum 
for all property, regardless of its 


E6i- Cs d-40) 


Valuations Generally. 
While a tax assessor has a wide discretion in valu- 
wing property,’® and an error or mistake on his part 
is immaterial where it does not result in an excessive 
or discriminatory valuation,!® nevertheless he must 
exercise his discretion prudently,?° and make valua- 
tions which are not arbitrary,?! but are fair and 
and the result of honest judgment,?? 
An assessment will not 
be held void by reason of an excessive valuation 


son, 
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placed on the property by the assessor, where it 
was the result of an error of judgment on his part 
and not of dishonesty or want of good faith;?> but 
it is otherwise if the overvaluation was made fraud- 
ulently or maliciously,?* although the mere fact 
of an excessive valuation is not sufficient to estab- 


lish fraud?7 or absolute nullity,?® unless it is so 


ceeding.®° 


actual value, is an arbitrary assess- 
ment which cannot stand. Titlow v. 
euarse County, 185 P. 575, 108 Wash. 


BP se eine held not arbitrary. 

. Waggoner Hstate v. Wichita 
Caen 3 F.(2d) 962 [aff 298 F. 818, 
and aff 47 S.Ct. 271, 273 -ULS.- 113, rat 
L.Ed. 666]; State v. Norsman, 169 N. 
W. 429, 168 Wis. 442. 

22. City of Bradenton v. Seaboard 
Air Line Ry. Co. (Fla.) 130 So. 21. 

23. Aldrich v. Harding, 172 N.E. 
772, 340 Ill. 354; Lambrecht v. Wil- 
son, 125 N.E. 267, 290 Ill. 547. 

24 j<Aldrich v. Harding, 172 N.E. 
772, 340 Ill. 354; Lambrecht v. Wil- 
125 N.E. 267, 290 Ill. 547. 

25. Cal.—Hammond Lumber Co. v. 
Los Angeles County, 285 P. 896, 104 
Cal.App. 235. See Utah Const. Co. v. 
Richardson, 203 P. 401, 187 Cal. 649 
(where there is an absence of evi- 
dence that assessments were fraudu- 
lently or mistakenly made, or that 
an improper method of valuation was 
used, the court will not consider a 
complaint that the taxes are exces- 
sive). 

Tll— Lambrecht v. Wilson, 125 N.E. 
267, 290 Ill. 547; Keokuk, ete., Bridge 
Co. v. People, 44 N.E. 206, 161 Ill. 514 
Lerror dism 19 S.Ct. 877, 173 U.S. 702, 
43 L.Ed. 1185]; St. Louis, etc., R. Co. 
v. People, 21 N.E. 348, 127 Ill. 627; 
Peo. v. Lots in City of Ashley, 13 N 
E. 556, 122 Ill. 297. 

Iowa.— A A : , 
59 Iowa 166 [aff 8 S.Ct. 352, 124 U.S. 
56, 31 L.Ed. 360]. 

Me.—Lord v. Parker, 22 A. 392, 83 
Me. 530. 

Mass.—Harrington v. Glidden, 61 
N.E. 54, 179 Mass. 486, 94 Am.S.R. 
613 [aff 23 S.Ct. 574, 189 U.S. 255, 47 
L.Ed. 798]. 

Miss.—Union Inv. Co. v. Harrison 
County, 7 So. 509, 67 Miss. 614. 


Neb.—Miller v. Hurford, 12 N.W. 
832, 13 Neb. 13. 
N.Y.—Peo: v. Adams, 26 N.E. 746, 


125 N.Y. 471 [mod 56 Hun 645, 10 N. 
Y.S. 295]; Peo. v. Van Nostrand, Sa 
Hun 611, "94 N.Y.S. 513. 

Or.—West Portland Park Assoc. v. 
Kelly, 45 P. 901, 29 Or. 412. 

Pa.—Philadelphia & Reading Coal 
& Iron Co. v. Schmidt, 98 A. 964, 254 
Pa. 351; 

Vt.—Waterman y. Davis, 28 A. 664, 
66 Vt. 83; Weatherhead v. Guilford, 
19 A. 717, 62 Vt. 327; Fulham v. Howe, 
14 A. 652, 60 Vt. 351; Bullock y. Guil- 
ford, 9 A. 360, 59 Vt. 516. 

Wis.—Hixon v. Oneida County, 52 
N.W. 445, 82 Wis. 515. 

26. Cincinnati Southern R. Co. v. 
Guenther, 19 F. 395; Peo. v. Hassler, 
104 N.E. 177, 262 Ill. 133; Peo. v. Ohio, 
ete., R. Co., 96 Ill. 411; Pacific Hotel 
Co. v. Lieb, 83 Ill. 602; Peo. v. Haight, 
24 Misery 425, 53 N.Y.S. 7238; Landes 
Estate Co. v. Clallam County, 53 P. 
670, 19 Wash. 569. 

27. Cal. Hammond Lumber Co. v. 


grossly excessive 
must have acted 
circumstances rendering the assessment void, the 
‘taxpayer aggrieved by the assessor’s action must seek 
a reduction of his assessment before the board of 
review or before the courts in an appropriate pro- 
Similar rules apply to the case of an 
unequal valuation, 
property is valued out of proportion to its real 
worth as compared with the valuations put on other 


s to indicate that the assessor 
ishonestly.2®. In the absence of 


that is, where complainant’s 


Los Angeles County, 285 P. 896, 104 
Cal.App. 235. 

Ill.— Peo. v. St. Louis Merchants’ 
Bridge Co., 125 N.E. 752, 291 Ill. 95; 
Peo. v. Hassler, 104 N.E. 177, 262 111. 
133; First Nat. Bank v.° Holmes, 92 
N.E. 893, 246 Ill. 362; Peo. v. -Odin 
Coal Co., 87 N.E. 410, 238 Ill. 279; 
Keokuk, etc., Bridge Co. v. People, 44 
N.E. 206, 161 Ill. 514 [error dism 19 
S.Ct. 877, 173 U.S. 702, 43 Ld. 1185]; 
Spring Valley Coal Co. v. People, 41 
N.E. 874, 157 Tl. 548. 

Ky.—Covington v. ee ae 74 S.w. 
652,. 25. Ky. 73: 

Mich.—Sunday Take Iron Cos Ww. 
Wakefield Tp., 153 N.W. 14, 186 Mich. 
626 [aff 38 S.Ct. 495, 247 U.S. 350, 62 
L.Ed. 1154]. 

Mo.—Hamilton y. Rosenblatt, 8 Mo. 
App. 237. 

Wyo.—Bunten y. Rock Springs 
aS Ass’n, 215 P. 244, 29 ye: 

28. Pacific Coast S. S. Co. v. Rich? 
ardson, 198 P. 1034, 186 Cal. 70; Orient 
Ins. Co. v. Board of Assessors, 50 So. 
778, 124 La. 872 [aff 31 S.Ct. 554, 221 
US. 358,55) La. Hass 7694. 

29. Peo. v. St. Louis Merchants’ 


Bridge Co., 125 N.E. 752, 291 Ill. 95; 
Lambrecht v. Wilson, 125 N.E. 267, 
290) Til. —54752 > First Nati sBanks sve 


Holmes, 92 N.E. 893, 246 Ill. 362. 

[a] Constructive fraud.—(1) “A 
grossly inequitable and palpably ex- 
cessive valuation may be held con- 
structively fraudulent, as showing in 
itself, an intentional injustice or dis- 
crimination.” Bunten v. Rock Springs 
Grazing Ass’n, 215 P. 244, 29 Wyo. 
461, 487. (2) However, it is difficult 
to lay down a general rule as to when 
the point is reached where courts will 
consider an alleged excessive assess- 
ment to be constructively fraudulent. 
Each case must stand on its own 
facts. Bunten v. Rock Springs Graz- 
ing Ass’n, supra. (3) Valuation held 
so excessive as to be constructively 
fraudulent. Titlow v. Pierce County, 
185 P. 575, 108 Wash. 633. 

30. Cal. Hammond Lumber Co. v. 
Los Angeles County, 285 P. 896, 104 
Cal.App. 235. 

N.Y.—Peo. v. Campbell, 40 N.E. 239, 
145 N.Y. 587; Peo. v. Kalbfleisch, 25 
App.Div. 432, 49 N.Y.S. 546 [aff 50 
N.B. 1121, 156 N.Y. 678]. 

Pa.—Rockhill Iron, etce., Co. v. Ful- 
ton County, 53 A. 530, 204 Pa. 44; 
Drake’s App., 37 Pa.Co. 498. 

R.I.—Newport Illuminating Co. v. 
Newport Tax Assessors, 36 A. 426, 19 
R.I. 632, 36 L.R.A. 266. 

Tenn.—Grundy County v. Tennes- 
see Coal, etc., Co., 29 S.W..116, 94 
Tenn. 295. 

Ont.—Great Western R. Co. 
man, 3 U.C.C.P. 221. 

Review and correction of 
ments by: 

Board see infra §§ 1004-1074. 
Court see infra §§ 1076-1154. 
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similar property.*! An intentional and willful un- 
dervaluation of particular property will invalidate 
the assessment of it,?* although it will not neces- 
sarily avoid the whole assessment list;** and one 
taxpayer cannot resist the payment of the taxes 
properly assessed against him, on the ground that 
another’s property was undervalued, unless he shows 
resulting increase in his own burdens.** 
Presumptions.*> Ordinarily it will be presumed 


that the assessor’s valuation is correct®® and reason- | 


able,?7 and was made in conformity to law.** How- 
ever, if a multiple used in fixing valuations is in fact 
arbitrary, it is presumably erroneous.*° 

Due process of law. Excessive assessments do 
not constitute a violation of the guaranty of due 
process of law where an opportunity is afforded to 
correct them;*® and an assessment is valid for the 
period for which it was made notwithstanding a de- 
crease in the value of the land assessed since the 
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assessment,*1 While arbitrary discrimination 
against a taxpayer, in the matter of valuation for 
tax purposes, deprives the owner of property with- 
out due process of law,*? it has been held that this 
rule is limited to an intentional and systematic valu- 
ation of property below its real value, or the stat- 
utory percentage for tax purposes, while discriminat- 
ing against the individual in purposely holding him 
to a higher basis of value.** The state may, con- 


sistently with due process of law, prescribe the time _ 


within which ‘bo object to a valuation of property 
for taxation.*# \ 

[§ 792] d. Real Estate and Interests Therein—(1) 
Land or Real Property Generally—(a) In General. 
Unless it is provided otherwise by statute,*® real es- 
tate is to be valued for purposes of assessment ac- 
cording to its present,*® full,*? true, fair, and actual 
cash value,*8 and generally this is represented by 


31. Fla.—Graham v. City of West 


‘Tampa, 71 So. 926, 71 Fla. 605. 


Ill.—Peo. v. Odin Coal Co., 87 N.E. 
410, 238 Ill. 279; Keokuk, etc., Bridge 
Co. v. People, 44 N.E. 206, 161 II. 
514 [error dism 19 S.Ct. 877, 173 U.S. 
702, 48 L.Ed. 1185]. E 

Minn.—State v. Cudahy Packing 
Co., 115 N.W. 645, 1039, 103 Minn. 419. 

Neb.—Lincoln Land Co. v. Phelps 
County, 80 N.W. 818, 59 Neb. 249. 

N.H.—Winnipiseogee Lake Cotton, 
etc., Mfg. Co. v. Laconia, 61 A. 676, 73 
NEEL Amore : 

N.Y.—Peo.-v. Badgley, 33 N.E. 
1076, 188 N.Y. 314 [rev 67 Hun 65, 22 
N.Y.S.. 26). 

Wash.—Doty Lumber & Shingle Co. 
v. Lewis County, 111 P. 562, 60 Wash. 
428, Ann.Cas.1912B 870; Vancouver 
Water Works Co. v. Clarke County, 
104 P. 180, 55 Wash. 112. 

Wis.—Brauns v. Green Bay, 12 N. 
W. 4638, 55 Wis. 113. 

[a] Where’ conditions were ab- 
normal during certain years, the as- 
sessments for those years should not 
be held void, notwithstanding gross 
inequalities. Harjim, Ine. v. Owens, 
52 F.(2d) 530. 

Application of constitutional re- 
quirement of equality and uniformity 
to valuation see supra §§ 44-48. 

32. Auditor-Gen. v. Jenkinson, 51 
N.W. 648, 90 Mich. 523; State v. Sav- 


age, 91 N.W. 716, 65 Neb. 714; Schet- 


tler v. Fort Howard, 43 Wis. 48. 

{a] Effect on taxpayer.—Where 
assessors are directed by court de- 
cree and by law to assess property at 
its full value, and the assessors in- 
stead value the property at its full 
value only for purposes of county tax- 
es and value it at fifty per cent for 
state and other taxes, the taxpayer is 
not bound by the illegal assessment 
and can defeat an action to recover 
the county taxes although the only 
effect of the illegality was to relieve 
the taxpayer of a part of the tax 
which should otherwise have been 
lawfully imposed. Cash v. St. Louis 
Southwestern Ry. Co., 276 S.W. 1008, 
169 Ark. 859; State v. St. Louis-San 
Francisco Ry. Co., 258 S.W. 609, 259 
S.W. 415, 162 Ark. 443 [cert den 45 
S.Ct. 90, 266 U.S. 602, 69 L.Ed. 462, 
error dism 46 S.Ct. 66, 269 U.S. 172, 70 
L.Ed. 219]. 

33. Auditor-Gen. v. Jenkinson, 51 
N.W. 643, 90 Mich. 523; Kittle v. Sher- 
vin, 7 N.W. 861, 11 Neb. 65; Marshall 
v. Benson, 4 N.W. 385, 762, 48 Wis. 
558. But see Auditor-Gen. v. Hughitt, 
93 N.W. 621, 132 Mich. 311 (it is oth- 
erwise where the assessment roll is 
a forgery, the valuation of certain 
property having been corruptly and 
fraudulently reduced after the roll 
had been made, reviewed and com- 
pleted). ; 

34. U.S.—Taylor v. Louisville, ete., 


For later cases, developments and changes in the law see Annotations, same title and section number. 


R. Co., 88 F. 350, 31 C.C.A..537 [cert 
eee S.Ct. 887, 172 U.S. 647, 43 L.Ed. 

Ga.—Burkhart v. City of Fitz- 
gerald, 73 S.E. 588, 137 Ga. 366; Geor- 
gia Midland, ete., R. Co. v. State, 15 
S.E. 301, 89 Ga. 597. 

Minn.—State v. Cudahy Packing 
Co., 115 N.W. 645, 1039, 103 Minn. 419; 
State v. Lakeside Land Co., 73 N.W. 
970. 71 Minn. 283; State v. Thayer, 71 
N.W. 931. 69 Minn. 170. 

N.H.—Winnipiseogee Lake Cotton, 
ete... Mfg. Co. v. Laconia, 61 A. 676, 73 
NH. 337. 

Pa.—In re Dunn, 39 Pa.Co. 634. 

35. In particular proceedings for 
review and correction of assessments 
see infra §§ 1037, 1097, 1113, 1126, 
1132, 1140. 

36. La—Mackay Telegraph Co. v. 
Board of State Affairs, 89 So. 249, 149 
La. 397; City of New Orleans v. New 
Orleans Canal, etc., Co., 29 La.Ann. 851 
[aff 25 L.Ed. 409, 99 U.S.:97]; Adams 
v. Pickel, 135 So. 731, 17 La.App. 278. 

N.J.—Estell v. Hawkins, 11 A. 265, 
50 N.J.Law 122. 

N.Y.—Peo. v. Adams, 10 N.Y.S. 295, 
56 Hun 645; Peo. v. Collison, 22 Abb. 
N.Cas. 52, 6 N.Y.S. 711 [aff 53 Hun 
580; 6 SN-YGS.. 862]. 

Or.—In re Weyerhaeuser Land Co., 
165. <P.) 1164,585. Ore! 4384) eit sCyels 
West Portland Park Assoc. y. Kelly, 
46. 5P. 99013229 Ori 402. 

Wash.—Vanecouver Water Works 
Co. v. Clarke County, 104 P. 180, 55 
Wash. 112; Northern Pac. R. Co. v. 
thee County, 104 P. 178, 55 Wash. 

[a] Valuation according to correct 
standard presumed.—Louisville, etc., 
R. Co. v. State, 8 Heisk. (Tenn.) 663. 

37. Pittsburg Silver Peak Gold 
Mining Co. v. Tax Commission of 
Nevada, 235 P. 643, 49 Nev. 46; Wash- 
ington Union Coal Co. v. Thurston 


County, 177 P. 774, 105 Wash. 208, 2. 


A.L.R. 1546, ‘ 

38. Mills v. Richland Tp., 40 N.W. 
183, 72 Mich..100; Bloomfield v. Pier- 
son, 47 N.J.Law 247. 

Presumption of regularity of as- 
sessor’s acts see supra § 746. 

39. Long Dock Co. v. State Board 
of Assessors, 97 A. 900, 89 N.J.Law 
108 [aff 101 A. 367, 90 N.J.Law 701, 
ee and 101 A. 368, 90 N.J.Law 702, 


40. Orient Ins. Co. v. Board of As- 
sessors for Parish of Orleans, 31 S. 
Ct. 554, 221 U.S. 358, 55 L.Ed. 769 [aff 
50 So. 778, 124 La. 872]; Liverpool & 
London & Globe Ins. Co. of New York 
v. Board of Assessors for Parish of 
Orleans, 31 S.Ct. 550, 221 U.S. 346, 55 
L.Ed. 762, L.R.A.1915C 903 [aff 47 So. 
415, 122 La. 98]. 

41. Central Pennsylvania Lumber 
Co.’s App., 81 A. 204, 282 Pa. 191. 

42. Penney v. State, 128 So. 596, 
221 Ala. 230. 


43. Penney v. State, supra; Union 
Tanning Co. v. Commonwealth, 96 S. 
E. 780, 123 Va. 610. 

44, Orient Ins. Co. v. Orleans: 
Parish Assessors, 31 S.Ct. 554, 221 U. 
S. 358, 55 L.Ed. 769. 

45. State v. Nevada Tax Commis- 
sion, 145 P. 905, 38 Nev. 112 (statute 
providing that no patented or state 
contract land shall be assessed for 
less than one dollar and twenty-five 
cents per acre). ; 

Lyon Lumbér Co. v. Louisiana. 
Tax Commission, 105 So.\39, 158 La. 
990; Lafon v. Board of Assessors, £ 
La.A. (Orleans) 205; People ex rel.. 
ae v. Hart, 111 N.E. 56, 216 N.Y. 

47. Minn.—In re Delinquent Real 
Estate Taxes for Year 1920, 199 N.W. 
968, 160 Minn. 209. 


N.H.—Arlington Mills v. Town of - 


Salem, 140 A. 163, 83 N.H. 148. 

N.Y.—Peo. v. Parker, 39 N.E. 13, 
144 N.Y. 94;. Peo. v. Dolan, 27 N.E. 
269, 126 N.Y.-166, 12 L.R.A. 251; Peo. 
v. Barker, 48 N.Y. 70 [aff 48 Barb. 173, 
33 How.Pr. 150]; People ex rel. New 
York Stock Exchange Bldg. Co. v. 
Cantor, 223 N.Y.S. 64, 221 App.Div. 
193 [aff 162 N.H. 514, 248 N.Y. 533]. 

Pa.—Hillside Coal & Iron Co., 14 
Pa.Dist. 485. 

Wis.—State v. Thompson, 138 N.w. 
628, 151 Wis. 184; Plumer v. Mara- 
thon County, 50 N.Wa 416, 46 Wis. 163. 

[a] Superseded statute.—A _ stat- 
ute requiring real property to be as- 
sessed at seventy per cent of its cash 
value is superseded by a subsequent 
constitutional provision requiring all 
property not exempted from taxation 
to be assessed at its cash value. 
Owensboro Waterworks Co. v. Owens-. 
boro, 74 S.W. 685, 24 Ky.L. 2530 [reh 
den 75 S.W. 268, 25 Ky.L. 434]. 

48. Ind.—Smith v. Stephens, 91 N. 
oy 167, 173) Ind. 564, .30 L.R.A.N.S.. 

Ky.—Eminence Distillery Co. v. 
Henry County Board of Sup’rs, 200 
S.W. 347, 178 Ky. 811. 

La.—Lyon Lumber Co. v. Louisiana 
woe Commission, 105 So. 39, 158 La. 

Minn.—In re Delinquent Real Est 
tate Taxes for Year 1920, 199 N.w. 
968, 160 Minn. 209. 

Mo.—State ex rel. Thompson vy. 
pay i Ses? 9 S.W.(2d) 603, 320 Mo. 


N.Y.—Peo. v. Barker, 40 N.E. 996,. 


146 N.Y. 304. 


Pa.—Philadelphia & R. Coal & 


Iron Co. vy. Northumberland County 
Com’rs, 79 A. 109, 229 Pa. 460; In re 


Philadelphia & Reading Coal, etc., Co.,. 


17 Pa.Dist. 402. 
Wash.—Northern Pac. Ry. Co. y. 
Pepe s County, 151 P. 1123, 87 Wash. 


[a] Terms explained.—‘‘There is. 


AD 
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the fair and ordinary market value of the property,*® 
or the price it would bring, free of encumbrances, 
at a fair private sale for cash between parties deal- 
ing on equal terms,°° except in jurisdictions wherein 
the statutes prescribe the price the land would bring 
at a bona fide public sale after full public notice 
However, the facts that 
land is not quickly salable, and at a particular time 
may not be salable at all or may not have any 
known market value, sometimes call for the ascer- 
tainment of its value by methods different from 


as the criterion of value.>1 


no such thing as an absolute true 
value of land. The ‘values’ men- 
tioned in the statutes are the valua- 
tions of the officials whose duty it is 
to make them. Land is not like com- 
modities which have a fixed market 
price at a given period. Its value is 
determined always by the estimate 
of the party who values it. The re- 
quirement of Section 12802 [Rev. St. 
(1919)], that the assessor assess the 
property at its true value in money, 
means nothing more than that such 
. true value is his estimate; his valua- 
tion.” State ex rel. Thompson  v. 
Bethards, 9 S.W.(2d) 603, 320 Mo. 
1164, 1168. 

[b] Assessment at more than ac- 
tual value is not authorized. 
Boniface Corp. v. Transcona, 56 Can. 
so SAH 

49. Iowa.—Hawkeye Portland Ce- 
ment Co. v. Board of Review of Madi- 
son Tp., Madison County, 217 N.W. 
837, 205 Iowa 161. 

Minn.—State v. Russell-Miller Mill- 
ing Co., 235 N.W. 22, 182 Minn. 543. 

N.Y.—People ex rel. Strong v. Hart, 
111 N.E.. 56, 216 NY. 513° [aff 150 
N.Y.S. 1106, 166 App.Div. 907]. 

Pa.—In re Kemble’s Estate, 124 A. 
694, 280 Pa. 441. 

Porto Rico.—Buitrogo v. Gilot, 2 
Porto Rico 327. UY 

[a] Actual value limited and de- 
fined by market value.—Delaware, L. 
& W. R. R. Co. v. Luzerne County 
Com’rs, 91 A. 889, 245 Pa. 515; Ap- 
peal of Pennsylvania Stave Co., 84 A. 
(61, o236" Pa 972 . 

[b]. If property has market value 
(1) such value and the actual value 
are usually the exact equivalent of 
each other. Hawkeye Portland Ce- 
ment Co. v. Board of Review of Madi- 
son Tp., Madison County, 217 N.W. 
837, 205 Iowa 161. (2) “The actual 
selling price of property of a fixed 
classification, and in a certain neigh- 
porhood, where there are, as in these 
cases, a large number of sales, and 
contracts for sale, may be considered 
as fairly representing the value of 
other property of the same classifi- 
eation in that neighborhood. This is 
the accepted rule.” Peavy-Byrnes 
Lumber Co. v. Louisiana Tax Com- 
mission, 132 So. 507, 508, 171 La. 939. 

50. Cal.—State v. Moore, 12 Cal. 


era cismith w. Stephens.:91- NUE. 
167, 173 Ind. 564, 30 L.R.A.N.S. 704. 

La.—Lyon Lumber Co. v. Louisiana 
Tax Commission, 105 So. 39, 158 La. 
990; Long-Bell Lumber Co. v. Louisi- 
ana Tax Commission, 128 So. 191, 13 
La.App. 561; Lafon v. Bd. of Assess- 
ors, 4 La. (Orleans) 205. 

Minn.—In re Delinquent Real Es- 
tate Taxes for Year 1920, 199 N.W. 
968, 160 Minn. 209. > 

N.J.—Turnley v. Elizabeth, 68 A. 
1094, 76 N.J.Law 42; Colwell v. Ab- 
pott, 42 N.J.Law 111. Compare Dick- 
erson v. Suckasunny Min. Co. v. Ran- 
dolph Tp. 25 N.J.Law 427 (the 
amount the property will sell for at 
a public sale made under authority 
of law is 2 prima facie, although not 
conclusive, criterion of value). 

N.Y.—People ex rel. Brown_ v. 
Purdy, 173 N.Y.S. 782, 186 App. Div. 

b4 [aff 123 N.E. 8838, 226 N.Y. 635]. 

Wash.—-Eureka Dist. Gold Min. Co. 
yv. Ferry County, 68 P. 727, 28 Wash. 
250. 
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Wis.—State v. Thompson, 138 N.W. 
628, 151 Wis. 184; Webster-Glover 
Lumber, ete., Co. v. St. Croix County, 
24 N.W. 417, 63 Wis. 647. 

B.C.—In re Municipal Clauses Act, 
SUB Crs. 

Ont.—In re Queenston Heights 
Bridge, 1 Ont.L. 114. 

Que.—Cassils v. Montreal, 14 Que. 
Super. 269. 

51. In re Kemble’s Bstate, 124 A. 
694, 280 Pa. 441; Lehigh & Wilkes- 
Barre Coal Co. v. Luzerne County, 74 
A. 67, 225 Pa, 267; Prescott’s Appeal, 
7 Pa.Dist.&Co. 615; Heberton’s Case, 
2 Pa.Dist. 794; Jefferis’ Appeal, 43 


Pa.Co. 443; Smith v. Forest County, 
23 Pa.Co. 643; Spring Co.’s App., 21 
Pa.Co. 669. 


52. Massachusetts General Hospi- 
tal v. Inhabitants of Belmont, 124 N. 
BH. 21, 233 Mass. 190, 208. 

“Mair cash value,’ as applied to 
land ordinarily must be ascertained 
by methods different from those ap- 
plied to cotton, coal or active stocks, 
which are dealt with daily in the pub- 
lic market and which therefore have 
an easily determined cash value. 
Land commonly is not and cannot be 
sold at a moment’s notice.” Massa- 
echusetts General Hospital v. Inhab- 
itants of Belmont, supra. 

[a] Real property which has no 
known or ascertainable market value 
(1) must, nevertheless, be assessed 
at its full value (People ex rel. New 
York Stock Exchange Bldg. Co. v. 
Cantor, 223 N.Y.S. 64, 221 App.Div. 
193 {aff 162 N.E. 514, 248 N.Y. 533]) 
(2) by some method other than as- 
sessing it for what it would bring at 
fair public sale after notice (In re 
Kemble’s Estate, 124 A. 694, 280 Pa. 
441). (3) If there has been no actual 
sale of the lands in question, or of 
others similarly situated, the officers 
must use their best judgment as to 
value. Philadelphia & R. Coal & Iron 
Co. Vv. Northumberland County 
Com’rs, 79 A. 109, 229 Pa. 460. 

[b] Property not salable during 
depression.—"‘So long as _ business 
conditions are normal, it is possible 
to arrive at the statutory value. But 
does the law require the rule to be 
strictly applied to any particular year 
in which property, due to depression 
and unhealthy business conditions, 
has no prospective buyer at any 
figure? . . Was it the purpose of 
the statute to jeopardize the machin- 
ery of state, county, district, and mu- 
nicipality, during a depression, or was 
it enacted to cover ordinary condi- 


tions existing over a period of years? 


To ask the question is to answer it. 


Values of real estate and fixtures | 


thereon are more or less constant 
over a period of years. . . The fact 
that property cannot be sold at a par- 
ticular period of depression should 
not be taken as conclusive that its 
value has been materially reduced. 
While the assessment is to be made 
as of a certain date, the value of the 
property is established over a period 
of years.” ‘Central Realty Co. v. 
Board of Equalization and Review of 
Cabell County, 158 S.E. 537, 538, 110 
W.Va. 437. 

56. Ky.—Eminence Distillery Co. 
v. Henry County Board of Sup’rs, 200 
S.W. 347, 178 Ky. 811. 

Me.—Central Maine Power Co. v. 
Inhabitants of Town of Turner, 148 
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those employed in ascertaining the value of those 
kinds of personal property which are dealt in daily 
in the public market.>? 

[§ 793] (b) Elements To Be Considered—aa. In 
In estimating the value of land, an asses- 
sor should take into consideration all of its elements 
or incidents,®* such as location,®+ quality,®® condi- 
tion,®® improvements,>? and use,°*® which affect mar- 
ket value or would influence the mind of a purchaser. 
Also, the adaptability or availability of the land for 
a particular use may be considered in so far as it en- 


A, 799, 128 Me. 486. 

Mass.—Massachusetts General Hos- 
pital v. Inhabitants of Belmont, 124 
N.E. 21, 233 Mass. 190; Lodge v. In- 
habitants of Swampscott, 103 N.E. 
635, 216 Mass, 260. 

N.H.—Winnipiseogee Lake Cotton, 
etc., Mfg. Co. v. Gilford, 10 A. -849, 64 
N-H. 3337. 

Pa.—Philadelphia & R. Coal & Iron 
Co., 79 A. 109, 229 Pa. 460; Drake’s 
App., 19 Pa.Dist. 642; New York & 
Lehigh Coal Co.’s Appeal, 43 Pa.Co. 1. 

R.I.—Slatersville Finishing Co. v. 
Greene, 101 A. 226, 40 R.I. 410, L.R.A. 
1917F 585. 

Tex.—Rowland v. City of Tyler, 
(Commn.App.) 5 S.W.(2d) 756 [rev 
(Civ.App.) 297 S.W. 923]. 

Wis.—-Chicago, ete., R. Co. v. State, 
108 N.W. 557, 128 Wis. 553; Hersey 
v. Barron County, 37 Wis. 75. 

Que.—Canadian Pac. R. Co. v. Ver- 
dun, 20 Que.Super. 194. 

[a] Elements enumerated in stat- 
ute may be simply those which in- 
here in a valuation and are not de- 
pedent on the statute for their in- 
fluence on the valuation. Davison v. 
Board of Review of Buchanan Tp., 
EpRe County, 230 N.W. 304, 209 Iowa 


[b] Taxpayer is in no wise injured 
by having the value of real estate as 
a whole arrived at by a consideration 
and summing up of the several ele- 
ments of value, so long as the total 
value thus obtained does not exceed 
the actual value. State v. Jemez Land 
Co., 226 P. 890, 30,.N.M. 24. 

54. Ky.—Eminence Distillery Co. 
v. Henry County Board of Sup’rs, 200 
S.W. 347, 178 Ky. 811. ‘ 

N.Y.—Bryant Park Bldg., Inc. v. 
eee 231 N.Y.S. 451, 453, 133 Misc. 

Pa.—Philadelphia & R. Coal & Iron 
CO; v. Northumberland County 
Com’rs, 79 A. 109, 229 Pa. 460. 

Tex.—Rowland v. City of Tyler, 
(Commn.App.) 5 S.W.(2d) 756 [rev 
(Civ.App.) 297 S.W. 923]. : 

Wis.—Hersey v. Barron County, 37 
Wis. 75. 

“In the valuation of land for tax 
purposes intangible elements involv- 
ing unearned increments and location 
enter into consideration.” ‘Bryant 
Park Building, Inc. v. Acunto, supra. 

[a] Adjacency to tidewater.—Long 
Dock Co. v. State Board of Assessors, 
97 A. 900, 89 N.J.Law 108 [aff 101 A. 
367, 90 N.J.Law 701, 702, and 101 A. 
368, 90 N.J.Law 702, 703]; New York, 
etc., R. Co. v. Yard, 43 N.J.Law 632; 
Trask v. Carragan, 37 N.J.Law 264. 

[b] Location in vicinity of exten- 
sive water power.—State v. Flavell, 
24 N.J.Law 370. 

55. Philadelphia & R. Coal & Iron 
Co. v. Northumberland County 
Com’rs, 79 A. 109, 229 Pa. 460. 

56. Smith v. New York, 68 N.Y. 
552 [aff 6 Daly 401]; Philadelphia & 
R. Coal & Iron Co. v. Northumberland 
County Com’rs, 79 A. 109, 229 Pa. 460. 

57. See infra § 795. ’ 

58. Susquehanna Power Co. v. 
State Tax Commission of Maryland, 
51 S.Ct. 434, 283.U.S. 291, 75 L.Ed. 
1042 [aff 151 A. 29, 159 Md. 334]; 
Council of Newark v. Claringbold, 90 
A. 1130, 28 Del. 133 [aff 94 A. 1102, 28 
Del. 507, L.R.A.1916H 1101]. 

[a] Use for hunting or hunting 
preserve.—Woodburn v. Skagit Coun- 
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hances the present actual value of the land;°® but 
future values which are merely possible, conjectural, 
or speculative, and are not reflected in present mar- 
ket value, are not to be considered or adopted.®° 
Unless very recent,®! the 
past value of real property,®? its cost to the present 
owner,®* or the price he paid for it,°* is not conclu- 
sive of the value of the property at the time, and for 
the purpose, of assessment, but it may be consid- 
The consideration stated in a deed is no 
evidence of value for purposes of taxation.®® 
Amount of unaccepted offer to buy is not a proper 
basis for a valuation by an assessor where it is 
-eoupled with conditions which are not shown to be 


Cost or former value. 


ered.®* 


possible of fulfillment.®* 
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same district or 


utes.7° 


market value of 


Comparison with valuation of other lands in the 


ty, 206 P. 834, 120 Wash. 58; Samish 


Gun Club v. Skagit County, 204 P. 
181, 118 Wash. 578. 
59. Cal.—Wild Goose Country 


Club v. Butte County, 212 P. 711, 60 
Cal.App. 339: H. & W. Pierce, Inc. v. 
Santa Barbara County, 180 P. 641, 40 
Cal.App. 302. 

Conn.—Wilcox v. Town of Madi- 
son, 130 A. 84, 103 Conn. 149. 

Me.—Central Maine Power Co. v. 

Inhabitants of Town of Turner, 148 
A. 799, 128 Me. 486. 
' N.Y.—People ex rel. Frederick Loes- 
er & Co. v. Goldfogle, 164 N.H. 100, 
249 N.Y. 284; People v. Hart, 111 
N.E. 56, 216. N.Y. 513; People v. 
Barker, 48 N.Y. 70 [aff 48 Barb. 1738, 
33 How.Pr. 150]; People ex rel. Town 
of Hempstead vy. State Board of Tax 
Com’rs of New York, 149 N.Y.S. 239, 
163 App.Div. 803 [mod on_ other 
grounds 108 N.E. 913, 214 N.Y. 594 
(remittitur amended on other grounds 
109 N.E. 1090, 215 N.Y. 698)]; People 
v. O’Donnel, 115 N.Y.S. 509, 180 App. 
Div. 734. 3 : 

R.I.—Slatersville Finishing Co. v. 
Greene, 101 A. 226, 40 R.I. 410, L.R.A. 
1917F 585. 

Ont.—Re Ontario and Minnesota 
Power Co., ete., 35 Ont.L. 459. 

[a] Statutory limitation of time 
of prospective use which may be con- 
sidered to the next succeeding twelve 
months is a proper one, the assess- 
ment being only for the current year. 
Grierson v. Edmonton, 58 Can.S.C. 


13. 

[b] Effect of adaptation.—(1) 
Under a statute requiring an assess- 
ment to state the value of land ex- 
clusive, aS well as inclusive, of build- 
ings, it’ is proper to include in the 
value of the land exclusive of build- 
ings, and in the total assessment, 
the special value which the land has 
because of its adaptability to a par- 
ticular building improvement, even 
though the land is adequately im- 
proved and the peculiar value which 
was once in prospect is now actually 
present, as the value is clearly present 
in the property as a whole, and it is 
immaterial whether it now appertains 
to the land itself or to the building. 
People ex rel. Frederick Loeser & Co. 
v. Goldfogle, 164 N.E. 100, 249 N.Y. 
284 (rejecting a contention that, 
where a parcel of land, having a 
special value because of its adaptabil- 
ity to a particular building plan, is 
actually built on in accordance with 
that plan, there is a definite loss of 
value, since the realization of the 
project makes impossible the attain- 
ment in the future of the same proj- 
ect, or, in other words, that there is 
a loss of value when “adaptability” 
becomes “‘adaption’”’). (2) The own- 
er may put his land “to uses which 
are less profitable than others for 
which it is suited. But he can not 
thereby lessen its valuation for the 
purposes of taxation and deprive the 
assessors of taxes of the right to 
assess it upon a valuation based 


upon its highest profitable use. The 
common illustration of this rule is 
the city lot on the principal street of 
a large city. The owner may permit 
it to remain unimproved. He may use 
it for a purpose or in a manner which 
produces little or no return but its 
valuation is based, not upon its pres- 
ent use, but upon its favorable loca- 
tion and worth for building purposes.” 
Central Maine Power Co. v. In- 
habitants of Town of Turner, 148 A. 
799, 128 Me. 486, 494. (3)  Valua- 
tion of improved real estate generally 
see infra § 795. 

[ec] Building restriction affects 
the uses to which the property may 
be put and should be_ considered. 
Lodge v. Inhabitants of Swampscott, 
103 N.E. 635, 216 Mass. 260. 

60. Ill.—People vy. Stewart, 145 N. 
BH. 600, 315 Tl. 25. 

La.—Lyon Lumber Co. v. Louisiana 
Bee Commission, 105 So. 39, 158 La. 
Miss.—Union. Inv. Co. v. Harrison 
County, 7 So. 509, 67 Miss. 614. 

N. Y.—People ex rel. Strong v. Hart, 
1 NIG} 206 INGY 35132 

Wash.—Finch vy. Grays Harbor 
County, 209 P. 833, 121 Wash. 486, 24 
A.L.R. 644; Northern Pac. Ry. Co. v. 
eeate County, 151 PB. 1123, 87 Wash. 

ot. 

[a] Iridescent dreams cannot be 
substituted for the present value of 
land for purposes of taxation, and 
property largely on a side hill cannot 
be assessed at a high figure, on the 
theory that locations for houses might 
be blasted out_of the hillside, leaving 
a precipitous cliff in the rear, which 
would become beautiful by training 
morning glory vines over the rocks, 
thus giving the effect of living in a 
bower. People ex rel. Empire Mort- 
gage Co. v. Cantor, 189 N.Y.S. 646, 197 
App.Div. 487 [op conformed to 190 
N.Y.S. 298, 198 App.Div. 317]. 

61. Lafon vy. Board of Assessors, 
4 La.A. (Orleans) 205. 

[a] Valuation made one _ year 
previously may be a proper basis for 
a valuation for an assessment in the 
absence of evidence showing that it 
should be changed. Bodcaw Lumber 
Co. of Louisiana v. Boone, 131 So. 
669, 171 La. 556; Northern Pac. Ry. 
Co. v. Pierce County, 220 P. 826, 127 
Wash. 369. 

62. Lafon v. Board of Assessors, 
4 La.A. (Orleans) 205. 

63. Appeal of Pennsylvania Stave 
Co., 84 A. 761, 236 Pa. 97; In re Mu- 
nicipal Clauses Act, 8 B.C. 361. 

64. Re Taxes Menefoglio, 25 Hawaii 
106; In re St. Lawrence Transmis- 
See Co., 244 N.Y.S. 508, 137 Misc. 

65. Re Taxes Menefoglio, 25 Hawaii 
106; Rowland v. City of Tyler, (Tex. 
Commn.App.) 5 S.W.(2d) 756 [rev 
(Civ.App.) 297 S.W. 923]; In re Van- 
couver Incorporation Act, 9 B.C. 373. 

66. People v. McCarthy, 8 N.H. 85, 
102 N.Y. 630. i 

67. Case vy. San Juan County, 109 


For later cases, developments and changes in the law see Annotations, 


[§ 794] bb. Income Producing Capacity.** } 
cept in some jurisdictions,*? the rental or net in- 
come producing capacity of real property which 
is rented or produces‘income is an important ele- 
ment to be considered in determining the actual or 
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county is sometimes made in deter- 


mining the valuation of a particular traet;°* but 
such a comparison is also sometimes regarded as of 
little or no weight.®® 
Classification of lands for use as a basis on which 
land values shall be fixed for purposes of assess- 
ment and taxation is provided for by some stat- 


Hix- 


the property for purposes of assess- 


ment,*? but it is not the only element to be con- 


P. 809, 59 Wash. 222. 

68. Lehigh, etc:, Coal Co. v. Lu- 
zerne County, 74 A. 67, 225 Pa. 267; 
Delaware, ete., R. Co.’s Tax Assess- 
ment, 73 A. 429, 432, 224 Pa, 240, 248; 
Jefferis’ App., 43 Pa.Co. 448. See Min- 
eral R. R. & Mining Co. v. Northum- 
berland County Com’rs, 78 A. 991, 229 
Pa. 
standard of general application 
throughout the county, but not with 
the assessed value of a few tracts). 

69. In re Kapiolano, 21 Hawaii 667. 

[a] Rule applied.—(1) 
will not tolerate a valuation fixed by 
comparisons, where the testimony 


overwhelms that the particular tracts - 


in controversy have no such value. 
Hast Aberdeen Land Co. v. Grays Har- 
bor County, 172 P. 876, 102 Wash. 172. 
(2) The mere fact that springs could 
be used to supply a city with water, 
not that there was any demand for 
their use for that purpose, or for any 
other that made them of value, is too 
remote to afford a basis of comparison 
of the assessment for taxation of the 


lands which contain such springs and - 


other lands containing springs used 
to supply the city with water, so as 
to show an overvaluation of the latter 
lands. Vancouver Waterworks Co. v. 
Clarke County, 104 P:. 180, 55 Wash. 
112. (3) Playgrounds are not to be 
valued by comparison with surround- 
ing residential property. Re Winni- 
peg Charter, (Man.) 68 Dom.L.R. 506. 
(4) An assessment against another 
taxpayer satisfactorily explained by 
such taxpayer’s maintenance of a sys- 
tem, of reforestation and fire preven- 
tion is not a criterion for assessment 
of the complaining taxpayer’s land. 
Adams v. Pickel, 135 So. 781, 17 La. 
App. 278. (5) The fact that land is 
assessed at the same valuation as 
other land does not excuse it being 
assessed at less than its true cash 
value. Smith v. Stephens, 91 N.E. 167, 
173 Ind. 564, 30 L.R.A.N.S. -704. 

70. See statutory provisions. 

[a] Purpose of statute.—While 
the purpose of the sections of such 
a statute is not entirely clear, “it is 
reasonable to suppose that they were 
intended to serve as a guide to the 
taxing authorities in arriving at a 
fair, just and equitable valuation of 
all) Jands. ©...» . |The purpose of 
the statute is to place land of the 
same general character in the same 
class, not to place the same value 
upon all lands in the same class. 
: Manifestly it is impracticable 
to multiply subdivisions of classifica- 
tion in an attempt to have hundreds 
of tracts of land each in its proper 
classification upon the basis of value; 
lands in the same classification neces- 
Sarily will bear different values.’ 
State v. Stewart, 297 P. 476, 89 Mont. 
ZONA aMiky aliely oe . 

‘ Le Of improved property see infra 

72. Re Winnipeg Charter, (Man.) 
68 Dom.L.R. 506. 

73. Hawaii.—tIn 


re Taxes of 


same title and section number, 


436 (comparison with uniform. 


The law . 


§§ 794-795] 


sidered,’* and in many instances 


rental received would. be wholly misleading.7® 
~[§ 795] cc. Appurtenances, Easements, and Im- 


provements.*® Rights, easements, 


appurtenances belonging to, or connected with, a 
particular parcel of land are to be considered as a 
part of it, for purposes of assessment,’? and its 
value should be estimated in connection with such 
advantages and as enhanced thereby.7S 
a few jurisdictions wherein an assessment for a 


TAXATION 


the amount of 


franchises, and 


Except in 


land tax is on the unimproved value of land,’® and 


Bishop’s Estate, 27 Hawaii 190; In re 
Assessment of Taxes Wailuku Sugar 
Co., 21 Hawaii 352. 

Iowa.—Hawkeye Portland Cement 
Co. v. Board of Review of Madison 
Tp., Madison County, 217. N.W. 837, 
205 Iowa 161. 

Neb.—Schmidt vy. Saline County, 
239 N.W. 208. 

N.Y.—People v. Kalbfleisch, 49 N.Y. 
S. 546, 25 App,Div. 432 [aff 50 N.E. 
1121, 156 N.Y. 678]; People v. Weaver, 
34 Hun 321 [aff 99 N.Y. 659). 

Pa.—Smith vy. Forest County, 23 
Pa.Co. 643. 

Tex.—Rowland v. City of Tyler, 
(Commn.App.) 5 S.W.(2d) 756, 760 
[rev (Civ.App.) 297 S.W. 923]. 

W.Va.—Central Realty Co. v. Board 
of Equalization and Review of Cabell 
County, 158 S.E. 537, 110 W.Va. 437. 

“It cannot be doubted that the 
amount of rental a particular piece 
of property produces is an important 
element to be considered in fixing the 
value of that property.’’ Rowland v. 
City of Tyler, supra. 

[al Where yearly rental reflects 
on true value, it may be taken into 
consideration as an element in the 
ascertainment of true value. Hurd 
v. Cook, 36 A. 892, 60 N.J.Law 70. 

[b]1 High school tax in a particu- 
lar district may reduce the net income 
and market value of agricultural 
lands within the district. Schmidt v. 
Saline County, (Neb.) 239 N.W. 203. 

[ce] Average earnings and expens- 
es for a series of years, or for such 
time as is reasonably available, are 
considered. People v. State Tax 
Com’rs, 112 N.Y.S. 392, 128 App.Div. 
13 [mod on other grounds 89 N.E. 581, 
196 N.Y. 39, rearg den 90 N.E. 112, 
197 N.Y. 33]; Central Realty Co. 
v. Board of Equalization and Review 
of Cabell County, 158 S.E. 537, 110 W. 
Va. 437. 

74. H. & W. Pierce, Inc., v. Santa 
Barbara County, 180 P. 641, 40 Cal. 
App. 302; Maloney v. Board of As- 
sessors, 6 La.A. (Orleans) 334; Row- 
Jland v. City of Tyler, (Tex.Commn. 
App.) 5 S.W.(2d) 756 [rev (Civ.App.) 
297 S.W. 923]; Central Realty Co. v. 
Board of Equalization and Review of 
Cabell County, 158 S.E. 537, 110 W. 
Va. 437. 

[a] Of itself, income or rental 
value is not criterion.—Maloney v. 
Board of Assessors, 6 La.A. (Orleans) 
334; Hurd v. Cook, 36 A. 892, 60 N.J. 
Law 70. “4 

[b] Net income is not controlling 
in determining its market value for 
purpose of taxation. Commonwealth 
v. J. B. Clay & Co., 284 S.W. 428, 215 
Ky. 125. 

75. Rowland v. City of Tyler, (Tex. 
Commn.App.) 5 S.W.(2d) 756, 760 [rev 
(Civ.App.) 297 S.W. 923]. 

“In many instances, the amount of 
rentals would be wholly misleading 


as applied to value, and a value fixed 
solely by such method would not ap- 
proximate the real value. Long-time 
rental contracts may be made in boom 
times or in times of depression, and 
if the amount of rental under such 
contracts were made the sole and de- 
terminative factor in fixing the value 
of the property covered thereby, the 
valuation arrived at by such plan 
would not represent a fair value. 
. . . Again, many rental contracts 
are excessive because of bad business 


judgment on the part of~the lessee, 
and for this reason could not properly 
be used as the decisive and controlling 
factor in fixing the values.” Row- 
land v. City of Tyler, supra. 

[a] Private lease.—Rental income 
from lease contract, not shown to 
have been made at public auction 
after due advertisement, is entitled 
to but little weight in arriving at true 
value of land for taxation. Common- 
wealth v. J. B. Clay & Co., 284 S.W. 
428,.215 Ky. 125. 

76. Improvements made between 
assessments see infra § 802. 

77. See supra § 776. 

78. Stein v. Mobile, {7 Ala. 234; 
Winnipiseogee Lake Cotton, ete, Mfz. 
Co. v. Gilford, 10 A. 849, 64 N.H. 337; 


Jackson v. Smith, 138 N.Y.S. 654, 153 


App.Div. 724 [aff 107 N.E. 1079, 213 
N.Y. 630]; People v. Purdy, 128 N.Y.S. 
569, 143 App.Div. 389 [aff 95 N.B. 1137, 
202 N.Y. 550]; and cases infra this 
note. 

[a] Rule applied to: (1) Water 
power or privilege or flowage right. 
Central Maine Power Co. v. In- 
habitants of Town of Turner, 148 A. 
799, 128 Me. 486; Saco Water Power 
Co. v. Buxton, 56 A. 914, 98 Me. 295; 
Blackstone Mfg. Co. v. Blackstone, 
85 _N.E. 880, 200 Mass. 82, 18 L.R.A. 
N.S. 755. Lowell v. Middiesex County, 
25 N.E. 469, 152 Mass. 372, 9 L.R.A. 
356; People ex rel. Adirondack Power 
& Light Corporation v. Durey, 223 
N.Y.S. 215, 221 App.Div. 294 [rev 213 
N.Y.S. 623, 126 Mise. 188]; Slaters- 
ville Finishing Co. v. Greene, 101 A. 
226, 40 RI. 410, U.R.A.1917F- 585; 
Warwick, ete., Water Co. v. Carr, 52 
A. 1030, 24 R.I. 226; Bellows Falls 
Canal Co. v. Rockingham, 37 Vt. 622; 
Whiting-Plover Paper Co. v. Town 
of Linwood, 225 N.W. 177, 198 Wis. 
590, 64 A.L.R. 140; Bradley Co. v. 
Town of Rock Falls, 163 N.W. 168, 166 
Wis. 9. (2) Littoral owner’s right 
to reclaim and preémpt tide lands or 
land under water. Long Dock Co. v. 
State Board of Assessors, 97 A. 900, 
89 N.J.Law 108 [aff 101 A. 367, 90 N. 
J.Law 701, 702, and 101 A. 368, 90 N. 
J.Law 702, 703]; New York, ete, R. 
Co. v. Hughes, 46 N.J.Law 67; Trask 
v. Carragan, 37-N.J.Law 264. (3) 
Reservoir rights. Winnipiseogee 
Lake Cotton, ete., Mfg. Co. v. Gilford, 
10 A. 849, 64 N.H. 337. (4) Franchise 
to take tolls on waterworks. Mobile 
v. Stein, 54 Ala. 23. (5) Approach to 
a bridge. Keokuk, etc., Bridge Co. v. 
People, 52 N.E..117, 176 Ill. 267 [aff 
oie 205, 175 U.S. 626, 44 L.Ed. 
299]. 

79. Campbell v. Deputy Federal 
Commissioner of Land Tax for New 
South Wales, 20 Austr.C.L.R. 49; 
Commissioner of Land Tax v. Nathan, 
16.Austr.C.l.R. 654. 

80. Tulane Imp. Co. v. Board of 
Assessors, 46 So. 928, 121 La. 941; 
Philadelphia, ete., R. Co. v. Baltimore 
City Appeal Tax Ct., 50 Md. 397. 

81. See supra § 778. 

82. I1l.—Fitch vy. Pinckard, 5. Ill. 
69. 

La.—Comegys v. Louisiana Tax 
Commission, 130 So. 654, 15 La.App. 
alta le 

Neb.—Freeman v. Lynch, 8 Neb. 
192. 

N.Y.—People v. Wells, 105 N.Y.S. 
1006, 54 Misc. 322 [aff 111 N.Y.S. 1135, 
126 App.Div. 944 (aff 86 N.E. 1129, 
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except where land and buildings thereon are owned 
by different persons,®° all fixed and permanent build- 
ings and other improvements on land are a part of 
it for purposes of assessment’! and must be included 
in its appraised value for taxation,®? although it is 
permissible, and under some statutes is necessary, 
for statistical purposes, to value the land and im- 
provements thereon separately in ‘the first instance 
and then add the two valuations together to fix the 
total assessment.®° 


Improved real estate is to be 


193 N.Y. 614))}. 
Pa.——Philadelphia & R. Coal & Iron 
Co. Vv. Northumberland County 


Com’rs, 79 A. 109, 229 Pa. 460. 

Philippine.—Fernandez v. Shearer, 
19 Philippine 75. 

Tex.—Rowland v. City of Tyler, 
(Commn.App.) 5 S.W.(2d) 756 [rev 
(Civ.App.) 297 S.W. 923]. 

Wash.—Eureka Dist. Gold Min. Co. 
Ne County, 68 P. 727, 28 Wash. 

B.C.—In re Vancouver Incorpora- 
tion Act, 9 B.C. 495. 

See Borough of Emerson v. State 
Board of Taxes and Assessments, 141 
A. 23, 6 N.J.Misc. 326 (in so far as it 
enhances the value of the land, ex- 
cavation for a reservoir is properly 
considered in fixing the value of the 
land, but it is not assessable as an 
improvement where, under the stat- 
ute, and a rule prescribed by a state 
board in pursuance thereof, only 
buildings and other structures are in- 
cluded as improvements). 

_[a] Dam and dam site (1) con- 
tinue to be land which must be as- 
sessed at its true value. Whiting- 
Plover Paper Co. v. Town of Lin- 
wood, 225 N.W. 177, 198 Wis. 590, 64 
A.L.R. 140. (2) It is proper to con- 
sider the physical value of a dam in 
connection with its surroundings. 
such as its proximity to power plants. 
Alpena Power Co. v. Caledonia Town- 


ship, 161 N.W. 829; -194 Mich. 622. 
(3) Valuation of land and dam up- 
held. Pingree v. Berkshire County 


Com’rs, 102 Mass, 76. 

[b] Buildings on different parts of 
tract.—Where a tract of land lies 
partly within and partly without the 
limits of a city, both parts being im- 
proved, and the improvements en the 
whole tract are included in the assess- 
ment of that part which lies within 
the city, and there is no means of 
determining how they should be ap- 
portioned, the tax on the improve= 
ments is void. Coolidge v. Pierce 
County, 68 P., 391, 28 Wash. 95. 

83. Cal.—Miller v. Kern County, 
70. P5649, 137, Cale 5163, People? x, 
Culverwell, 44 Cal. 620. 

Idaho.—People vy. Owyhee Lumber 
Co., 1 Idaho 420; People:v. Owyhee 
Min. Co., 1 Idaho 409. 

Iowa.—Robertson v. Anderson, 10 
N.W. 341, 57 Iowa 165. 

La.—Comegys v. Louisiana Tax 
COMBA ELODs 1380 So. 654, 15 La.App. 
ATA. 

Md.—Allegany 
Min. -Co., 61 Md. 5 

Mass.—Cotton v. Town of Lexing- 
ton, 158 N.B..325, 261 Mass. 169; Wit 
v. Commercial Hotel Co., 149 N.E. 
609, 253 Mass. 564; Tremont, ete., 
Mills v. Lowell, 39 N.E. 1028, 163 
Mass. 2838. : 

Minn.—La Paul v. Heywood, 129 N. 
W. 763, 113 Minn. 376, 32 L.R.A.N.S. 
368, Ann.Cas.1912A 274. 

Neb.—Dundy v. Richardson County, 
1 N.W. 565, 8 Neb. 508. 

Ohio.—Davis v. Hamilton County, 
28 OhioCir.Ct. 817; Hamilton County 
v. Albers, 23 OhioCir.Ct. 830. 

Wis.—State v. Norsman, 169 N.W. 
429, 168 Wis. 442. 

Alta.—Strathcona v. Hdmonton & 
Strathcona.Land Syndicate, 3 Alta.L. 
259. 

[a] Under curative statute, a faii- 
ure to show the yalue of certain lots 


County v. -Union 
45. 
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valued not according to its intrinsie value,** but ac- 
cording to its market or selling value,*® which is 
to be arrived at by considering all of the various cir- 
cumstances which affect it.8¢ The original cost of 
construction, or the estimated cost of reproduc- 
tion, less depreciation,*? or, in other words, the pres- 
ent structural value,8® of either a commercial or 
residential building may be considered; but it may 
be considered only in arriving at market value;*® 
it is not to be adopted as a sole or conclusive criterion 
of value;®° and it is not to be given undue weight,°®* 
as a prospective purchaser would not be greatly 
interested in it,®? the building may be out of pro- 
portion, in respect of size and cost of construction, 
to its location and surroundings and the general de- 
mand for property,®* and, if residential, it may have 
incorporated in it a number of features and fancies 
which, while adding greatly to its cost, add little or 
nothing to its market or selling value.°* Money ex- 
pended in improving property for golf purposes 
should not be considered where the property can- 
not be sold as a golf course, but only for farming 
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purposes.°5 ; 
Value of bridge, for purposes of taxation, is not 


to be measured primarily by its original cost, but 
by its earning capacity®? or the use authorized to 
be made of it.°§ 

Uncompleted improvements are not to be valued, 
or considered as enhancing the value of the land,°® 
except in some jurisdictions.* ( 

Property partly exempt. Where one portion of a 
parcel of improved. property is subject to taxation 
and another portion exempt, as where part of a 
large building is used for charitable, educational, or 
religious purposes, and the rest for business pur- 
poses, and the portions are not physically separable, 


the proper method of valuation is to estimate the 


value of the property as a whole, and then deduct 
the value of the exempt portion.” 

[§ 796] (2) Estate or Interest Less than Fee 
Generally.* If the title of the person assessed is 
a leasehold or other estate less than the fee, ordina- 
rily the valuation fixed should be that of his inter-’ 
est, not of the whole estate;* but under some stat-' 


and the improvements thereon separ- 
ately does not vitiate the assessment 
where the values were separately 
shown in the assessment list of the 
preceding year. People v. Hart, 163 
N.E. 769, 332 Ill. 467. 

{b] Mills and machinery.—In pro- 
ceedings to abate an assessment of 
a manufacturing plant, the machinery 
is to be treated as a separate class 
from-the land and the buildings there- 
on, and, although each should proper- 
ly be valued in connection with the 
other, yet if the land or the buildings 
be overvalued, an abatement may be 
ordered, although the machinery 1s 
rightly valued. Hamilton Mfg. Co. 
vy. Lowell, 69 N.E. 1080, 185 Mass. 

4, 

a In re Delinquent Real Es- 
tate Taxes for Year 1920, 199 N.W. 
968, 160 Minn. 209; State v. Weiher, 
188 N.W. 598, 177 Wis. 445. 

85. Minn.—In re Delinquent Real 
Estate Taxes for Year 1920, 199 N.W. 
968, 160 Minn. 209. : 

N.J.—Turnley v. City of Elizabeth, 
68 A. 1094, 76 N.J.Law 42. ; 

N.Y.—People ex rel. Sebring v. 
Dowd, 200 N.Y.S. 500, 206 App.Div. 
727 [rev 194 N.Y.S. 8, 118 Misc. 588]; 
People ex rel. Sebring v. Dowd, 227 
N.Y.S. 733, 131 Misc. 660. 

Va.—Lehigh Portland Cement Co. 
v. Commonwealth, 135 S.H. 669, 146 
Va. 146. 

Wis.—State v. Weiher, 188 N.W. 
598, 177 Wis. 445. 

86. In re Delinquent Real Estate 
Taxes for Year 1920, 199 N.W. 968, 160 
Minn. 209; Central Realty Co. v. 
Board of Equalization and Review of 
Cabell County, 158 S.E, 537, 538, 110 
W.Va. 437. 

“Tt is common knowledge that val- 
ue of a building such as we have here 
is affected by a multitude of circum- 
stances which no rule could foresee 
or provide for. The assessor must 
consider all these circumstances and 
elements of value, and must exercise 
a prudent discretion in reaching con- 
clusions. The same elements which 
prompt his action in various ways, 
during normal conditions, either di- 
rectly or indirectly, influence the con- 
Sideration that a willing seller can 
obtain from a willing buyer.” Cen- 
tral Realty Co. v. Board of Equaliza- 
tion and Review of Cabell County, 
supra. 5 

{a] Particular matters to be con- 
Sidered include: (1) Location and 
surroundings. In re Delinquent Real 
Estate Taxes for Year 1920, 199 N.W. 
968, 160 Minn. 209; State v. Weiher, 
188 N.W. 598, 177 Wis. 445. (2) The 
probability or improbability of im- 


provement in the district where the 
property is located... In re Delinquent 
Real Hstate Taxes for Year 1920, su- 
pra. (3) The gainful use or uses to 
which the property may be put. 
Smith v. New York, 68 N.Y. 552 [aff 
6 Daly 401]; People ex rel. Colgate 
Inn v. Assessors of Town of Hamil- 
ton, Madison County, 230 N.Y.S. 134, 
132 Mise. 506. (4) Rental or income. 
In re Delinquent Real Estate Taxes 
for Year 1920, supra; People ex rel. 
Colgate Inn v.. Assessors of Town of 
Hamilton, Madison County, supra; 
People ex rel. Szerlip v. Goldfogle, 
192 N.Y.S. 210, 118 Mise. 8; Re City 
of Winnipeg and Fraser, (Man.) 
[1926] 3 Dom.L.R. 408, [1926] 2 West. 
Wkly. 358. (5) Storage capacity of 
reservoirs. Arlington Mills v. Town 
of Salem, 140 A. 168, 88 N.H. 148. 
(6) Overcapacity of plant for the 
market which it supplies and result- 
ing increased expense of operation. 
State v. McNiven, 237 N.W. 410, 183 
Minn. 539. 

87. People ex rel. Colgate Inn v. 
Assessors of Town of Hamilton, Mad- 
ae County, 230 N.Y.S. 134, 132 Misc. 


88. Bryant Park Bldg. v. Acunto, 
231 N.Y.S. 451, 133 Misc. 225; People 
ex rel. Colgate Inn v. Assessors of 
Town of Hamilton, Madison County, 
230 N.Y.S. 134, 1382 Misc. 506. 

89, State v. Weiher, 188 N.W. 598, 
177 Wis. 445. 

90. Turnley vy. City of Elizabeth, 
68 A. 1094, 76 N.J.Liaaw 42; People ex 
rel. Colgate Inn y. Assessors of Town 
of Hamilton, Madison County, 230 N. 
Y.S. 134, 132 Misc. 506; People ex rel. 
Sebring v. Dowd, 227 N.Y.S. Tsepebad 
Mise. 660; Lehigh Portland Cement 
Co. v. Commonwealth, 135 S.H. 669, 
146 Va. 146. 

91. Pepple ex rel. Sebring v. Dowd, 
227 N.Y.S. 733, 131 Misc. 660. 

92. In re Delinquent Real Estate 
Taxes for Year 1920, 199 N.W. 968, 160 
Minn. 209. 

93. People ex rel. Colgate Inn v. 
Assessors of Town of Hamilton, Madi- 
son County, 230 N.Y.S. 134, 132 Misc. 
506; People ex rel. Sebring v. Dowd, 
227 N.Y.S. 733, 131 Mise. 660. 

94. Turnley v. City of Elizabeth, 
68 A. 1094, 76 N.J.Law 42. 

95. State v. Petrick, 178 N.W. 251, 
172 Wis. 82. ; 

96. See cases infra notes 97, 98. 

97. People v. Weaver, 67 How.Pr. 
(N.Y.) 477 [aff 34 Hun 321 (appeal 
dism 99 N.Y. 659)]. 

98. Alexandria Canal, etc., Co. v. 
District of Columbia, 12 D.C. 217. 

99. Jersey City v. New York Bay 
R. Co., 13 F.(2d) 982; Roxas v. Raf- 


For later cases, developments and changes in the law see Annotations, 


ferty, 37 Philippine 957. 

1. Union Portland Cement Co. v. 
peereaa County, 230 P. 1020, 64 Utah 

5. I 

2. Me.—Auburn vy. Young Men’s 
pronase Assoc., 29 A. 992, 86 Me. 


Md.—Frederick County v. St. Jo- 
seph Sisters of Charity, 48 Md. 34. 

Mass.—Cambridge v. Middlesex 
County, 114 Mass. 337. 

Neb.—Rohrbough v. Douglas Coun- 
ty, 107 N.W. 1000, 76 Neb. 679. 

N.Y¥.—Worden v. Oneida County, 54 
N.Y.S. 952, 35 App.Div. 206. 

Ohio.—Cleveland Library Assoc. v. 
Pelton, 36 OhioSt. 253. 


8. Separate assessment see supra : 


§§ 776, 777, 779. 

4. Md.—Philadeiphia, etc., R. Co. 
v. Baltimore City Appeal Tax Ct., 50 
Md. 397. : 

Nev.—Wright v. Cradlebaugh, 3 
Nev. 341. 

N.Y.—People ex rel. Metropolitan 
St. R. Co. v. Barker, 106 N.Y.S. 336, 
121 App.Div. 661 [aff 93 N.E. 378, 200 
N.Y. 509). 

Pa.—Robinson vy. Allegheny County, 
U PasT6h. 

Tex.—State v. Taylor, 12 S.W. 176, 
72 Tex. 297; Daugherty v. Thompson, 
9, S..W, 99,- 71. Pex. 192. 

[a]. Value of leasehold is (1) its 
actual value in, money, on the date of 
the assessment (Metropolitan Bldg. 
Co, Vv. King; County,,129° B 883.72 
Wash. 47), (2) to buyers or sellers not 
compelled to buy or séH (fm re As- 
sessment of Metropolitan Bldg. Co., 
258 P. 4738, 144 Wash. 469). (3) In as- 
sessing a fifty-year lease of land 
from the state on which the lessee 
has erected buildings which become 
the property of the state when erect- 
ed, the present value of the leasehold 
from year to year, and not the amount 
invested and the duration of the 
term, should be taken as the basis 
of the assessment. Metropolitan 
Bldg. Co. v. King County, 113 P. 1114, 
62 Wash. 409, Ann.Cas.1912C 943. (4) 
However, it is stated generally that 
“in determining the value of a lease, 
due consideration should be given to 
the nature of the estate granted, its 
duration and the profits arising from 
the use of the demised property.” 
Hammond Lumber Co. v. Los Angeles 
Peak 285 P. 896, 104 Cal.App. 235, 


{[b] Fact that lessor is not assess- 
ed for actual value of property leased 
does not justify an assessment 
against the lessee for the difference 
between the actual and the assessed 
value of the property. People v. 
Barker, 106 N.Y.S. 336, 121 App.Div. 
661 [aff 93 N.W. 378, 200 N.Y. 509]. 


Same title and. section number. 


§§ 796-800] 


utes a lessee of school lands is assessable for the 
total value of the lands, rather than the value of 
the leasehold.® In jurisdictions wherein the inter- 
est of a mortgagee in real estate is taxable to him 
as real estate,® the assessors may assess the mort- 
gagee’s interest at such valuation as seems to them 
just and reasonable;? but the total assessed value 
of any real estate cannot exceed the interest of 
the mortgagor and mortgagee,® and the interest of 
the mortgagee ought not to be assessed at more 
than the value of the real estate,® even though the 
amount of the mortgage exceeds the value of the 
real estate.?° 

[§ 797] (3) Platted or Unplatted Property. The 
words “platted” and “unplatted,” as used in a stat- 
ute providing for the valuation of platted real estate 
at a higher percentage of its true value than un- 
platted real estate, are not to be strictly construed 
according to their literal meaning,!! but instead are 
to be construed as distinguishing between. property 
which is urban and that which is suburban or agri- 
cultural in character and use.12. A statute providing 
that lands which are within the limits of a city, but 
have not been platted or subdivided into lots, shall 
not be assessed at a higher rate than suburban or 
agricultural lands, does not require them to be valued 
with reference to their possible use for purposes of 
agriculture.13 

Streets and highways. Highways are not excluded 
in assessing unplatted lands in townships.14 Where 
the street upon which city lots front is vacated and 
eonveyed to the owner of the lots, such lots are 
thereafter to be valued and assessed as inside lots, 
and not as lots having a street frontage.1® 

[§ 798] (4) Tide or Submerged Lands. Tidelands 
are to be valued like other lands!® according to their 
fair cash value!’ and by considering all the ele- 
ments that give value to them.t® Any value which 
may attach to tidelands by reason of the owner 
thereof being in a position to coerce the owner of 

5. Board of Sup’rs of Leflore Coun- 
ty v. Whittington, 80 So. 8, 118 Miss. 
ae See supra § 776. 

Valuation of mortgage as personal 


property see infra § 804. 
7. Sullivan v. Boston, 84 N.E. 443, 


pra § 792. 
17. 


Wash. 172 


TAXATION 


Aberdeen Land Co. v. Grays Harbor 
County, 172 P. 876, 102 Wash. 172. 534 
Valuation of land generally see su- 


East Aberdeen Land Co. v. 
Grays Harbor County, 172 P. 876, 102 
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the upland to pay a high price is not to be consid- 
ered where both tracts are owned by the same per- 
son.'® Where submerged lands will not become use- 
ful without filling, the cost of filling is a factor to 
be considered?® and it is not improper to appraise 
their value by adopting the value of the lands when 
filled in less the cost of filling.?1 
; [§ 799] (5) Timber and Timber Lands. In valu- 
ing timber land for purposes of assessment, the mat- 
ters to be considered include the land itself,?? the 
kinds,** quality,?* quantity,?®> and density?® of the 
timber standing on the, land, logging conditions,?? 
the distance from market and transportation,?® and 
the depreciation, if any, in the market value of 
timber and timber lands.?® Where land and the 
timber thereon are separately assessed on account 
of their ownership by different persons, as where 
there is a timber lease,?° and it appears that the 
land is enhanced in value by the lease in that the de- 
pletion of the timber will make the land more valu- 
able for farming or other purposes, such enhance- 
ment in value may be ineluded in the taxable valua- 
tion of the land.*+ The accepted commercial meth- 
od of ascertaining the value of timber by estimating 
the value of the entire tract of timber as lumber, 
and then deducting therefrom the cost of logging 
the entire tract, is favored by some courts as the 
method to be employed in valuing the timber for 
purposes of taxation.*? 

{§ 800] (6) Mineral or Mining Property. Ordi- 
narily, and in the absence of a constitution or stat- 
ute providing otherwise, minerals in place and owned 
by the owner of the surface are to be valued as a 
part of the land;?3 and as enhancing the value 
thereof,?* provided the minerals have value*® and 
are known actually to underlie the surface of the 
land in question;*® the whole property, including 
the known underlying minerals, is to be valued ac- 
cording to its market or selling value,?7 and this 
value is to be ascertained by considering all the 


167 P. 35, 97 Wash.. 


28. In-re 1926 Timber Assessment 
in Jefferson County, 279 P. 392, 153 
Wash. 133. 

29. Weyerhaeuser Timber Co. v. 
Pierce County, 167 P. 35, 97 Wash. 


Pierce County, 


198 Mass. 119. 13. 
8. Bowen v. Holt County, 164 N.W. | Grays Harbor County, supra. 
653, 101 Neb. 642. : 19. East Aberdeen Land Co. v. 


9. Bowen v. Holt County, supra. 

10. Bowen v. Holt County, supra. 

11. State v. Armson, 160 N.W. 498, 
135 Minn. 205. 

12. State v. Armson, supra. ; 

[a] Rule applied.—Land which is 
within a city and is in fact unplatted 
* may be held to be either (1) “platted” 
(State v. Armson, 160 N.W. 498, 135 
Minn. 205) (2) or ‘“unplatted” (In re 
Real Estate Taxes Delinquent in Jan- 
uary, 1920, for Ramsey County, 183 
N.W. 671, 149 Minn. 335), within the 
meaning of the statute accordingly 
as it is or is not urban in character 
and use. 

13. Eschenburg v. Lake County, 28 
N.E. 865, 129 Ind. 398; South Bend v. 
Cushing, 24 N.E. 114, 123 Ind. 290; 
Benoist v. St. Louis, 15 Mo. 668; Ran- 
som v. Potter, 22 OhioCir.Ct. 388, 12 
OhioCir.Dec. 478. 

14. Petition of Auditor General, 
187 N.W. 527, 217 Mich. 695. A 

15. People ex rel. Pennsylvania, N. 
Wivieelaivl ono: ven Donnel, skLoN,. 
Y.S. 509, 130 App.Div. 734. 

16. East Aberdeen Land Co. v. 
Grays Harbor County, 172 P. 876, 102 
Wash. 172. ; 

[a] Tidelands are only lands which 
may be of great or little value; they 
do not possess some mysterious qual- 
ity to which value attaches. Hast 


Grays Harbor County, supra. 

20. People ex rel. Lehigh Valley 
Ry. Co. v. Burke, 160 N.E. 19, 247 
N.Y. 227. 

21. People ex rel. Lehigh Valley 
Ry. Co. v. Burke, supra. 

22. Weyerhaeuser Timber Co. v. 
eee County, 167 P. 35, 97 Wash. 

23. In re 1926 Timber Assessment 
in Jefferson County, 279 P. 392, 153 
Wash. 133. 

24. Weyerhaeuser Timber Co. v. 
Pierce County, 167 P. 35, 97 Wash, 
5 fb 


34. 

[a] Dead timber without commer- 
cial value should not be considered. 
Crowell & Spencer Lumber Co. v. Po- 
lice Jury of Natchitoches Parish, 115 
So. 51, 164. La. 971. 

[b] Extra deduction for nonap- 
parent defects need not be made 
where all unmerchantable timber has 
previously been excluded. Crowell & 
Spencer Lumber Co. v. Police Jury 


of Natchitoches Parish, 115 So. 51, 
164 La. 971. : 
25. Weyerhaeuser Timber Co. v. 


Pierce County, 167 P. 35, 97 Wash. 
534. 

26. In re 1926 Timber Assessment 
in Jefferson County, 279 P. 392, 1538 
Wash. 133. 

27. Weyerhaeuser Timber Co. v. 


East Aberdeen Land Co. v. | 534 


30. See supra § 777. 

31. German-American Lumber Co. 
v. Barbee, 52 So. 292, 59 Fla. 493. 

32. Crowell & Spencer Lumber Co. 
v. Word, 98 So. 678, 152 La. 455. 

83. See supra § 777. ‘ 

384. Risley v. Rumble, 144 N.E. 568, 
81 Ind.App. 573; Shaw v. Watson, 92 
So. 375, 151.La. 893; Palmer Co. v. 
Police Jury of Red River Parish, 78 
So. 122, 142 La. 1076; Washington 
County v. Marquis, 82 A. 756, 233 Pa. 
552; Humble Oil & Refining Co. v. 
State, (Tex.Civ.App.) 3 S.W.(2d) 559. 

35. Camp Phosphate Co. v. Allen, 
81 So. 508, 77 Fla. 341; Washington 
County v. Marquis, 82 A. 756, 233 Pa. 
552; Northern Pac. Ry. Co. v. Pierce 
County, 220 P. 826, 127 Wash. 369; 
Washington Union Coal Co. v. Thur- 
ston County, 177 P. 774, 105 Wash. 


208, 2 A.L/R. 1546: 
36. Camp Phosphate Co. v. Allen, 
81 So. 5038, 77 Mla. 341; Board: of 


Sup’rs of Letcher County v. Swift 
Coal & Timber Co., 36 S.W.(2d) 664, 


238 Ky. 21; Berwind White Coal Min. 
ee v. Clearfield County, 18 Pa.Co. 
545. 

37. In re Philadelphia & Reading 


Coal & Iron Co.’s Assessment, 138 A. 
684, 290 Pa. 187; In re Kemble’s Hs- 
tate, 124 A. 694, 280 Pa. 441; Lehigh 
Valley Coal Co. v. Luzerne County, 99 
A. 223, 255 Pa. 17; Philadeiphia «& R. 
Coal & Iron Co. v. Northumberland 
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incidents and circumstances which affect i1t;°° but 
a mining lease, or a mineral right or reservation 
owned by a person other than the owner of the sur- 
face, is to be separately assessed®® according to its 
selling value,*® and this valuation must be deducted 
from the taxable value of the land,*! so that the 
ageregate of the two valuations will correspond with 
- the value of the whole property, including the min- 
erals;#2 and where the case is within a constitu- 


County Com’rs, 79 A. 109, 229 Pa. 460. 

[a] Valuation held not excessive. 
—Kentucky River Coal Corporation Vv. 
ets County, 39 S.W.(2d) 190, 239 
Ky. 18. 

38. In re Lehigh & Wilkes-Barre 
Coal Co.’s Assessment, 148 A. 301, 298 
Pa. 294; Philadelphia & R. Coal & 
Iron Co. vy. Northumberland County 
Com’rs, 79 A. 109, 229 Pa. 460, 

[a] Particular matters to be consid- 
ered in valuing coal lands include: 
(1) Location with reference to mar- 
ket, transportation, and existing min- 
ing operations. Cumberland Coal Co. 
v. Board of Revision of Tax Assess- 
ments in Greene County, Pa., 52 S.Ct. 
48 [rev 152 A. 755, 302 Pa. 179]; In re 
Lehigh & Wilkes-Barre Coal Co.’s 
Assessment, 148 A. 301, 298 Pa. 294; 
In re Philadelphia & Reading Coal & 
Tron Co.’s Assessment, 138 A. 684, 290 
‘Pa. 187; In re Cowanshannock Coal & 
Coke Co.’s Assessment, 128 A. 839, 283 
Pa. 122; Philadelphia & R. Coal & [ron 
Co. y. Northumberland County Com’rs, 
79 A. 109, 229 Pa. 460. (2) Quality. 
In re Lehigh & Wilkes-Barre Coal 
Co.'s Assessment, supra; Philadelphia 
& R. Coal & Iron Co. v. Northumber- 
land County Com’rs, supra; New 
York & Lehigh Coal Co.’s App., 43 Pa. 
Co. 1. (3) Formation and stratifica- 
tion. In re Lehigh & Wilkes-Barre 
Coal Co.’s Assessment, supra. (4) 
Quantity or tonnage in place. In re 
Lehigh & Wilkes-Barre Coal Co.’s AS- 
sessment, supra;, In re Thompson, 
114 A. 774, 271 Pa. 225; In re State 
Line & S. R. Co.’s Taxation, 107 A. 
860, 264 Pa. 489; New York & Lehigh 
Coal Co.’s App., supra. See Phila- 
delphia & R. Coal & Iron Co. v. North- 
umberland County Com’rs, 229 Pa. 
460, 79 A. 109 (quantity may be con- 
sidered only in connection with the 
circumstances surrounding the par- 
ticular case). Compare In re Phila- 
delphia & Reading Coal & Iron Co.’s 
Assessment, 138 A. 684, 290 Pa. 187 
(tonnage is not necessary element to 
be considered). (5) Mining condi- 
tions in the region. Philadelphia & 
R. Coal & Iron Co. v. Northumberland 
County Com’rs, supra. (6) Number 
of years required to mine, remove, 
and market the coal. Philadelphia & 
R. Coal & Iron Co. y. Northumberland 
County Com’rs, supra. (7) Probable 
operating cost. In re Philadelphia & 
Reading Coal & Iron Co.’s Assess- 
ment, supra; Philadelphia & R. Coal 
& Tron Co. v. Northumberland Coun- 
ty Com’rs, supra. (8) Decrease in 
demand and depression of market 
value by the introduction of substi- 
tutes as competitors. In re Lehigh & 
Wilkes-Barre Coal Co.’s Assessment, 
148 A. 301, 298 Pa. 294. (9) Valua- 
tion of other realty in the vicinity. 
In re Thompson, 114 A. 774, 271 Pa. 
225; Lehigh, etc., Coal Co. v. Lu- 
zerne County, 74 A. 67, 225 Pa. 267; 
Delaware, etc., R. Co.’s Tax Assess- 
ment, 73 A. 429, 432, 224 Pa. 240, 248. 

[b] Statutes (1) in some jurisdic- 
tions provide that  nonproducing 
mines and mining claims shall be 
assessed like other property, accord- 
ing to the value thereof, and that, in 
ascertaining such value, the assessor 
shall take into consideration the lo- 
cation of such mines, their proximity 
to other mines or mining claims, and 
any other matters which may tend to 
assist him in arriving at a fair and 
equitable valuation; but that he shall 
not assess nonproducing mining 


For later cases, developments and changes in the law see Annotations, 
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face of mineral 


government,*? 


claims at a greater sum per acre than 
is assessed per acre against the low- 
est producing mine situated in the 
same locality. See statutory provi- 
sions. (2) The word “locality,” as 
used in such a statute, is not synony- 
mous with “mining district.” Foster 
v. Hart Consol. Min. Co., 122 P. 54, 52 
Colo. 429. 

[c] Difference of circumstances 
(1) may warrant difference of assess- 
ment. Kentucky River Coal Corpo- 
ration v. Knott County, 39 S.W.(2d) 
190, 239 Ky. 18. (2) Reserve or re- 
mote coal should be assessed as such, 
distinct from many considerations af- 
fecting active coal or coal close to ac- 
tive production. In re Lehigh & 
Wilkes-Barre Coal Co.’s Assessment, 
148 A. 301, 298 Pa. 294. (3) Virgin 
unproductive coal lands should not 
be valued for taxation higher than 
lands being operated from which a 
portion of the coal has been mined, 
as “it is a matter of common knowl- 
edge and experience that a develop- 
ed going coal property has a higher 
value acre for acre of coal than un- 
developed and unproductive virgin 
lands.” Mineral R. R. & Mining Co. 
v. Northumberland County Com’rs, 78 
A. 999, 229 Pa. 457, 459. 

[ad] Foot acre (1) that is, one acre 
of coal one foot thick, is an excep- 
tional, rather than the usual, unit of 
value employed in assessing coal 
lands for taxation, and it is to be 
used only when local conditions jus- 
tify it or the parties agree, or do not 
object, to it. In re State Line & S. 
R. Co.’s Taxation, 107 A. 860, 264 Pa. 
489; Philadelphia & R. Coal & Iron 
Co. v. Northumberland County Com’rs, 
79 A. 109, 229 Pa. 460; Mineral R. R. 
& Mining Co. v. Northumberland 
County Com’rs, 78 A. 991, 229 Pa. 436. 
(2) The superficial, and not the foot, 
acre is the proper unit of value. In 
re Lehigh, ete., Coal Co.’s Assessment, 
TATAS 65, 220. Pasa les 


39. See supra § 777. 
40.. Union Pac. R. Co. vy. Hanna, 
214 P.--5505: 73° (Colo. 1625) ) Board sor 


Sup’rs of Estill County v. Superior 
Oil Corporation, 276 S.W. 527, 210 
Ky. 539; Raydure v. Board of Sup’rs 
of Estill County, 209 S.W. 19, 183 Ky. 
84. 

fa] Advertised price.—In the ab- 
sence of better evidence of the value 
of a mineral right, the advertised 
price at which the owner offered to 
sell it should be adopted as its value 
for assessment purposes. Re Canada 
Co., 38 Ont.L. 183, 11 Ont-W.N. 146. 

{b] Difficulty in making valuation 
of minerals in place and separately 
owned does not render them nontax- 
able. Board of Com’rs of Greene 
County v. Lattas Creek Coal Co., 100 
N.E. 561,:179 Ind. 212. 

41. Riggs v. Board of Com’rs of 
Sullivan County, 103 N.E. 1075, 181 


‘Ind. 172. 


[a] In Montana (1) minerals are 
not taxable while they are in place or 
before they become personal proper- 
ty. See supra § 1386. (2) Hence an 
assessment of a reservation of min- 
erals is void. Hinz v. Musselshell 
County, 267 P. 11138, 82 Mont. 502. 
(3) However, the taxable value of +a 
reservation of the right to use the 
surface for exploration for, and ex- 
traction of, minerals is to be deduct- 
ed from the cash value of the land, 
omitting the mineral deposit from 
the estimate. Hinz v. Musselshell 


[§ 800 


tional or statutory provision so declaring, the sur- 


lands purchased from the federal 


government is to be valued at the price paid the 


Where mining operations are being carried on, 
a statute providing for the valuation of the mining . 
property by reference to its proceeds or the value 
of its produets will be given effect when applicable ;** 
but in the absence of such a statute the property 1s 


County, supra; Northern Pac. Ry. Co. 
v. Musselshell County, 169 P. 538, 54 
Mont. 96. P 


42. Big Creek Coal Co. v. Tanner, 
135 N.E. 433, 303 Ill. 297; Logan v. 
Washington County, 29 Pa. 373. But 


see Washington County v. Pittsburg 
Plate Glass Co., 18 Pa.Dist. 817, 35 Pa. 
Co. 673 (deeming the rule inapplicable 
where a large block of coal, underly- 
ing several small parcels of land own- 
ed by different persons, is gathered 
together so as to permit it to be 
profitably mined as one property, but 
stating that, even if applicable, the 
rule was not substantially violated by 
the valuations in question). 


43. Hinz v. Musselshell County, 
267 P. 1113, 82 Mont. 502; State v. 
Moody,°'230 * Po 5753-211. Mont, "473; 


Northern Pac. Ry. Co. v. Musselshell 
County, 169 P. 53, 54 Mont. 96; Bar- 
nard Realty Co. v. City of Butte, 145 
P. 946, 50 Mont. 159; Ririe v. Ran- 
dolph, 169 P. 941, 51 Utah 274. 

Constitutional provision fixing min- 
imum assessment of patented mining 
claim as self-executing see Constitu- 
tional Law, § 133. 

44. U.S.—Salt Lake County vy. 
Utah Copper Co., 294 F, 199 [cert den 
44 S.Ct. 408, 264 U.S. 590, 68 L.Ed. 
864, error dism 45 S.Ct. 461, 267 U.S. 
610, 69 L.Ed. 813] (Utah statute). 

Colo.—Standard. Chemical Co. v. 
Curtis, 283 P. 1112, 77 Colo. 10; Pax- 
son vy. Cresson Consol. Gold Min. &: 
Mill. "Co., 139 BP. 531, b6:-Colo. 206: 

Mont.—Northern Pac. Ry. Co. v. 
Musselshell. County, 169 P. 53, 54 
Mont. 96. 

Okl.—Kenoyer v. Board of Equali- 
zation of Ottawa County, 264 P. 891, 
130 Okl. 3; Skelton Lead & Zinc Co. 
V. Harr 2302 Ps 699,104 OKI 137i 
re Skelton Lead & Zine Co.’s Gross 
Production Tax for 1919, 197 P. 495, 
81 Okl. 134. 

Utah.—Tintic Standard Mining Co. 
v. Board of Equalization and Assess- 
ment of Utah; 295 P. 249. 

Austr.—Broken Hill Proprietary 
Co. v. Municipal Council of Broken 
Hill, 37 Austr.C.L.R. 284 [rev 30 
Austr.C.L.R. 400]. ; 

[a] Statute is not unconstitution- 
al.—Tallon v. Vindicator Consol. Gold 
Mining Co., 149 P. 108, 59 Colo. 316; 
In re House Bill No. 270, 21 P. 476, 
9 Colo. 635. 

[b] Erroneous construction.— 
There was an error in assessment, but 
not such a lack of jurisdiction as to 
render the tax void, where the as- 
sessor followed tthe statutory rule as 
to valuation, although he erred in 
judgment as to the proper construc- 
tion of the rule. Tallon v. Vindicator 
Consol. Gold Mining Co., 149 P. 108, 
59 Colo. 316 (where the assessor fol- 
lowed an opinion of the supreme court 
as the correet interpretation of the 
law, but subsequently the opinion was 
withdrawn and another opinion, con- 
struing the statute differently, was 
announced). 

_[¢] Where lessor reserves part of 
oil as royalty (1) and the title to such 
part is at all times in him, such part 
is to be deducted in computing the net 
proceeds of the operator. Homestake 
Exploration Corporation v. Schoregge, 
264 P. 388, 81 Mont. 604. (2) His part 
being delivered to him without ex- 
pense on his part, the market value 
of that part without deduction consti- 
tutes the net proceeds to the lessor 
on which his assessment is to be 


same title and section number, 


ei 


§§ 800-803] 


to be valued by employing the usual methods of 
valuing real property*® and taking into considera- 
tion the reduction in value of the mineral in place 
which arises when part of it is mined and removed.!® 
In estimating the 
. present eash value of growing crops of cane at the 
roper to consider as a part of 
the expense of thereafter bringing them to maturity 
and harvesting and delivering the same at the main 
lines of railroad of the miller every factor reason- 
production, harvesting, and 


- [§ 801] ¢7) Growing Crops. 


taxation period, it is 


ably contributing to the 
delivery of such crops.4? 


[§ 802] (8) Changing Valuation between Periodi- 
cal Assessments. In some jurisdictions wherein real 
property is appraised for taxation only at intervals 
of several years,*® there are statutes providing for: 
An inerease of valuation by the assessors where the 
value of a particular parcel has been increased since 

- the last assessment by the addition of new structures 
or improvements to it;*® a reappraisement, in the 
same manner as new structures are valued, of land 


based. Homestake Exploration Cor- 
poration vy. Schoregge, supra. 

45. See cases infra this note. 

[a] Methods of ordinary business 
may be used in computing value for 
purposes of assessment. Newport 
Mining Co. v. City of Ironwood, 152 
N.W. 1088, 185 Mich. 668. 

[b] Recent sale price is not con- 
clusive; it is only one of the things 
to be considered in determining cash 
value. Cleveland-Cliffs Iron Co. v. 
Republic Tp., 163 N.W. 90, 196 Mich. 
189 [error dism 39 S.Ct. 21, 248 U.S. 
592, 63 L.Ed. 436]. 

[c] Reserved royalties (1) are not 
a limitation, as they may be an un- 
dervaluation and the property may be 
worth more than the owner receives. 
Newport Mining Co. v. City of Iron- 
wood, 152 N.W. 1088, 185 Mich. 668. 
(2) However, in assessing oil and gas 
privileges under a lease there should 
be deducted from the value thereof 
the part represented by the amount 
of oil reserved to the lessor by the 
lease, the remainder being taxable 
against the lessee. Wolfe County v. 
Beckett, 105 S.W. 447, 127 Ky. 252, 
32 Ky.L. 167, 17 L.R.A.N.S. 688. 

[d] Difficult and expensive min- 
ing.—An extraordinary and apparent- 
ly inexhaustible quantity of water 
flowing into a mining shaft, thereby 
rendering mining operations difficult 
and expensive, if not impossible, de- 
preciates the value of the coal lands 
for purposes of assessment. Berwind 
‘White Coal Min. Co. v. Clearfield 
County, 18 Pa.Co. 545. 

[e] Shaft.—Where coal property 
is assessed aS opened and improved 
coal acreage, the value of shafts is 
included and reflected in the valuation 
placed on the coal itself as opened, im- 
proved, and active coal acreage. Ap- 
peal of Pittsburgh Terminal Coal 
Corporation, 91 Pa.Super. 506; Ap- 
peals of Pittsburgh Terminal Coal 
Co., 83 Pa.Super. 535. 

46. Hurd v. Cook, 36 A. 892, 60 N.J. 
Law 70; Mineral Railroad & Mining 
Co. v. Northumberland County 
Com’rs, 78 A. 999, 229 Pa. 457. f 

[a] Allowance.—‘‘As the coal is 
mined and removed there should be 
an allowance for the acreage thus ex- 
hausted. ._. When the coal is 
partly mined, its value is reduced by 
the coal acreage thus removed. Due 
allowance for the number of acres of 
coal mined should be made by asses- 
sors and all others having to do with 
_ fixing valuations for the purpose of 
taxation.” Mineral Railroad & Min- 
ing Co. v. Northumberland County 
Com’rs, 78 A. 999, 229 Pa. 457, 460. 

[b] Income representing diminu- 
tion in value.—‘The doctrine-that in- 
come is a criterion for valuation for 
taxation is peculiarly inappropriate to 


TAXATION 


by the owner.># 


the taxation of mining property, in 
relation to which each year’s income 
represents to that extent a diminu- 
tion in the actual intrinsic value of 
the property.” Hurd v. Cook, 36 A. 
892, 60 N.J.Law 70, 71. 

47. Re Taxes Oahu Sugar Co, 
Ltd., 28 Hawaii 164. 


48. See supra § 761. 
49. See statutory provisions. 
[a] Method.—Even where the leg- 


islature has not provided a special 
method for assessing improvements 
made during a year in which no regu- 
lar assessment of real property is 
made, it is held that the improve- 
ments may and should be assessed 
by any one of the methods provided 
by law for assessing property. Ap- 
peal of-Price, 212 P. 424, 88 Okl. 156 
(upholding an assessment of im- 
provements as omitted property). 

[b] Such statutes do not author- 
ize (1) an increase of valuation on ac- 
count of work which amounts to no 
more than a repair, alteration, or re- 
modeling of an existing building. 
Perrine v. Parker, 34 N.J.Law 3852; 
Schindler v, Lewis, 16 OhioCir.Ct. 348, 
9 OhioCir.Dec. 174. Compare Lewis 
v. State, 69 N.E. 980, 69 OhioSt. 473 
(minor and incidental repairs are not 
to be valued, but the substantial 
changes made and the new work and 
material placed in the building in 
question constitute a “structure” 
within the meaning of that word as 
used in the statute). (2) Also they 
do not authorize an increase of valu- 
ation on account of an enhancement 
of the value of the property from 
causes other than those. specified. 
Crozer v. People, 69 N.E. 489, 206 
Ill. 464; Hancock County v. Simmons, 
38 So. 337, 86 Miss. 302; Central Penn- 
sylvania Lumber Co.’s App., 20 Pa. 
Dist. 167; In re Beechwood Imp. Co., 
12 Pa.Dist. 430. 

50. See statutory provisions. ‘ 

[a] Statute applies not only wher 
the newly platted land is within cor- 
porate limits, but also where it is ad- 
jacent to the corporate line or to 
platted property which is contiguous 
to the corporate line. Mitchell v. 


Treasurer of Franklin County, 25 
OhioSt. 143; Nampler v. Haines, 19 
OhioN.P.N.S. 360. 

51. See statutory provisions. 


[a] Statute applies to voluntary 
destruction.—Hanson v. McKean 
County, 10 Pa.Dist.&Co. 339; Penn- 
sylvania Stave Co.’s Appeal, 23 Pa. 
Dist. 399° 

[b] Reduction for removal of tim- 
ber is not authorized.—Central Penn- 
sylvania Lumber Co.’s Appeal, 20 Pa. 
Dist. 167. 

52. Ind.—wWillis v. Crowder, 34 N. 
BE. 315, 184 Ind. 515. 
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when it is platted as a town or an addition there- 
to;°® and a reduction of valuation where buildings 
or other improvements have been destroyed subse- 
quent to the last assessment.*! 

{[§ 803] e. Personal Property—(1) In General. 
The value of personal property for purposes of taxa- 
tion is to be estimated according to its fair and 
actual cash market value or the price it would sell 
for in cash in the usual course of business,®? and 
not according to the use made of it by the owner,** 
and not necessarily according to a valuation made 


Stock in trade of merchant or manufacturer is 
ordinarily assessed at its fair average value through 
the year,°° at least where it is not practicable to ar- 
rive at the amount of merchandise or stock in trade 
on hand at the time of listing for taxation;®® but 
where the amount of stock on hand at the time of 
listing can be reasonably and definitely ascertained, 
that amount,®’ and its cash value at that time,*® 
should be accepted as the basis for the assessment; 


~La.—Lee-Baker Dry Goods Co. v. 
Louisiana Tax Commission, 130 So. 
877, 15 La.App. 237; Baker-Law- 
horn & Ford v. Louisiana Tax Com- 
mission, 130 So. 642, 15 La.App. 189. 

Minn.—State v. Maxwell Motor 
Sales Corporation, 171 N.W. 566, 142 
Minn. 226. 
fen over alate v. Kruttschnitt, 4 Ney. 


N.Y.—Peo. v. Tax, etc., Com’rs, 67 
N.Y. 516 [aff 94 U.S. 415, 24 L.Ed. 
164, and aff 8 Hun 536]. 

Ohio.—State v. Halliday, 56 N.E. 
118, 61 OhioSt. 352, 49 L.R.A. 427; 
Chew v. Grieve, 13 OhioN.P.N.S. 358. 

fa] Depreciated value, although 
not a universal standard of, may in a 
particular case substantially cor- 
respond to, actual or market value. 
National Lumber & Mfg. Co. v. Che- 
Bee County, 150 P. 1164, 86 Wash. 


83. 

[b] Expense of shipment to mar- 
ket should be deducted from market 
prices in determining the taxable 
value of live stock according to such 
prices. Brinkerhoff-Faris Trust & 
Savings Co. v. Hill, (Mo.) 42 S.W.(2da) 
23 [conforming to decision of U. S. 
Sup. Ct. 50 S.Ct. 451, 281 U.S. 673, 74 
L.Ed. 1107 (rev 19 S.W.(2d) 746, 323 
Mo. 180, cert den 50 S.Ct. 86, 280 U.S. 
604, 74 L.Ed. 648, order revoked 50 
S.Ct. 152, 280 U.S. 550, 74 L.Ed. 608)]. 

[c] Original cost or purchase 
price does not necessarily have a 
bearing on value for assessment pur- 
poses; but under some circumstances 
it may aid in determining such val- 
ue. Industrial Lumber Co. v. Oden, 85 
So. 901, 147 La. 751. 

53. Cedar Point Resort Co. v. 
Nuhn, 15 OhioN.P.N.S, 449. Compare 
Lee-Baker Dry Goods Co. v. Louisi- 
ana Tax Commission, 130 So. 877, 15. 
La.App. 237 (the value of store fix- 
tures for taxation should be fixed with 
reference to a continuing lease, and 
not with reference to what the fix- 
tures would be worth if removed). 

54. See supra § 770. 

55. Ind.—Simoyan v. Rohan, 76 N. 
E. 176, 36 Ind.App. 495. ; 

Iowa.—Jewell v. Sumner Tp., 84 N. 
W. 978, 113 Iowa 47. 

Ky.—Barret v. Henderson, 4 Bush 
255. 

La.—Penick & Ford v. Ehret, 116 
So. 572, 166 La, 1; Cudahy Packing 
Co. v. Board of Assessors, 38 So. 1008, 
115 La. 325; Swift v. Board of As- 
sessors, 38 So. 1006, 115 La. 321. 

N.H.—International Paper Co. v. 
Walpole, 74 A. 180, 75 N.H. 320. 


56. Peden Iron & Steel Co. v. 
Louisiana Tax Commission, 111 So. 
614, 163 La. 102: 

57. Peden Iron & Steel Co. v. 


Louisiana Tax Commission, supra. 
58. Magnolia Petroleum Co. v. 
Sandlin, 137 So. 595, 18 La.App. 287. 
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and it is improper to take a general average for the 
year where, during the year, the taxpayer discon- 
tinued and removed certain lines of stock.°® While 
actual depreciation of merchandise intermediate an 
inventory and sale may be considered,°° any re- 
duction from inventory value should be based on 
the price the merchandise would sell for if the busi- 
ness was continued and the merchandise sold to the 
customers of the business in the usual and ordinary 
manner of conducting business.*t A dealer is not 
entitled to a reduction of an ad valorem tax on ac- 
count of his payment, for the accommodation of 
purchasers, of a motor vehicle tax on automobiles 
which he had in stoek on the tax listing day but sub- 
sequently sold during the calendar year.®? 

Membership in chamber of commerce. The assess- 
able value of a membership in a chamber of commerce 
is a proportionate part of the excess value of all 
memberships over the value of the tangible property 
of the chamber otherwise taxed.®* 

Ferry franchise. In computing the capitalized 
valuation of an exclusive ferry franchise for the pur- 
pose of taxation, it is proper, in determining operat- 
ing expenses to be deducted from the earning ca- 
pacity, to include the salary of the owner, who is a 
licensed pilot and steamboat operator, and devotes 
his entire time to operating the ferry.®* 

[§ 804] (2) Credits, Investments, 


59. Peden Iron & Steel Co. v. 
Louisiana Tax Commission, 111 So. 


and Securi- 
165 Mo. 73; 
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People v. 
Com’rs, 4 Hun 595 [aff 62 N.Y. 630]; 
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ties.°° Unless the rule is varied by a statute,*® 
which is valid,*? bonds, mortgages, judgments, and 
similar securities are to be assessed for taxation at 
their actual value rather than their nominal or face 
value;** but where the obligor is solvent, the’ 
aGhiial value and nominal or face value may be 
identical.*® The holder of an annuity secured by 
bond or mortgage,?° or of a bond or mortgage in lieu 
of dower,*} is to be assessed only for the sum actually 
due and unpaid thereon at the time of the assess- 
ment; but the interest of a remainderman in a 
principal fund, which is to take effect in posses- 
sion after the death of a life annuitant, is to be as- 
sessed for its present value,’? to be ascertained by 
the tables of mortality.** 

Invested capital. Under some statutes the average 
capital invested and used in his business by a grain 
dealer during the tax year, in excess of the tangible 
property on hand at the time of assessment, is to be 
assessed.*4 An unincorporated bank is entitled to 
a deduction from its capital, for purposes of taxa- 
tion, of the amount of its investments in securities 
which are otherwise specifically: taxed.7° 

[§ 805] 6. Deduction of Indebtedness’*’—a. In 
General. A deduction of the bona fide indebtedness 
of a taxpayer from the amount of his taxable per- 
sonal property is proper and necessary when,’? and 
only when,’* there is an applicable and effective stat- 


Tax, etc., 72. (Sup.) 19 A. 


State v. Melroy, 
732 [aff 23 A. 1081, 


614, 168 La, 102. 

60. Lee-Baker Dry Goods Co. v. 
Louisiana Tax Commission, 130 So. 
877, 15 La.App. 237; Baker- ‘Lawhorn 
& Ford v. Louisiana Tax Commission, 
130 So. 642, 15 La.App. 189. 

61. Lee- Baker Dry Goods Co, v. 
Louisiana Tax Commission, 130 So. 
877, 15 La.App. 237; Baker-Lawhorn 
& Ford v. Louisiana Tax Commission, 
130 So. 642, 15 La.App. 189. 

62. State v. Minnesota Tax Com- 
mission, 227 N.W. 438, 178 Minn. 300. 

63. State v. Lord, 161 N.W. 516, 
136 Minn. 260. 

64. Commonwealth v. 
208 S.W. 823, 183 Ky. 163. 
65. Cross references: 
Deduction of debts from credits see 

infra § 806. 

Exemption of obligations or securi- 
ties issued by United States see su- 
pra § 460. 

66. See statutory provisions. 

[a] In Maryland, although a tax 
levied on mortgages is levied on the 
interest and not directly on the mort- 
gage debt, this is only another meth- 
od of taxing the debt, and the rate of 
taxation is determined by the per- 
centage of interest. Musgrove v. Bal- 
timore & O. R. Co., 75 A. 245, 111 Md. 
62 

b] In Vermont, (1) ‘under a gen- 
eral law the value of all income bear- 
ing securities for taxing purposes is 
determined by their amount. A tax- 
payer can not reduce his list by valu- 
ing his invested funds according to 
the rate of interest they bear.” 
State v. Clement Nat. Bank, 78 A. 
944, 84 Vt. 167, 183, Ann.Cas.1912D 
22. (2) The owner of an interest- 
bearing national bank deposit can- 
not object to an assessment of his 
eredit representing the deposit at its 
full amount because of the possibility 
that the bank may prove insolvent. 
State v. Clement Nat. Bank, supra. 

67. State v. Clement Nat. Bank, 78 
A. 944, 84 Vt. 167, Ann.Cas.1912D 22 
ay 34 S.Ct. 31, 231 ‘U.S, 720, 58 L.Ed. 

fa] Statute held unconstitutional. 

—People ex rel. George A. Fuller Co. 

v. Law, 201 N.Y.S. 222, 206 App.Div. 

800 [aft 152 N.B. 402, 242 N.Y. 502]. 
68. State v. Stamm, 65 S.W. 242, 


Kottmyer, 


oe v. Lehigh Valley R. Co., 104 Pa. 

[a] Sum actually loaned.—Under 
a statute providing a tax on any in- 
debtedness:which is or may be in any 
contingency secured by any mort- 
gage of property, taxes are to be 
calculated upon the actual sum-_loaned 
and not upon the principal plus in- 
terest. Kelley v. New: York Life Ins. 
Co., 261 S.W. 272, 202 Ky. 789. 

[b] Eouity in pledged notes.—A 
person who has purchased only an 
equity in pledged notes is subject to 
assessment only for the value of the 
equity, and not for the full face value 
of the notes. State ex rel. Koeln v. 
Title Guaranty Trust Co., 169 S.W. 
28, 261 Mo. 448. 

[ce] Insurance policy.—After the 
death of insured and before proofs 
thereof are made, the value of a poli- 
ey of insurance issued by a fraternal 
benefit society is a question of fact 
for the determination of the taxing 
officers, Cooper v. Montgomery Coun- 
ty Bd. of Review, 69 N.E. 878, 207 
Til. 472, 64 L.R.A. 72. 

[d] Money deposited in bank and 
evidenced by a certificate of deposit 
payable on demand is liable to as- 
sessment aS money, and not as a cred- 
it. White v. Lincoln, 112 N.W. 369, 
79 Neb. 153. 
signs of stock see infra §§ 843, 


Tax on Lpeeioeee tion of mortgage see 
infra XIX 

Valuation of mortgagee’s interest 
as real estate see supra § 796. 

69. State v. Clement Nat. Bank, 78 
A. 944, 84 Vt. 167, Ann.Cas. 1912D 22 
rca 34° S.Ct. a3, 231 U.S, 120, 58 L.Ed. 
[a] Uncollectible credits, within 
the meaning of a statute authorizing 
their deduction from credits, do not 
include loans which, when not paid 
in money, are paid in property. State 
ex rel. Van Raalte v. Board of Equali- 
zation of City of St. Louis, 165 S.W. 
1047, 256 Mo. 455. 

70. State v. Melroy, (Sup.) 19 A. 
732 [aff 23 A. 1081, 53 N.J.Law 462]; 
Richey vy. Shurts, 41 N.J.Law 279; 
State v. Cornell, 31 N.J.Law 374. 

71. Gano v. Apgar, 41 N.J.Law 
230; Hill v. Hansom, 36 N.J. Law 50. 


Vt. 


3 N.J.Law eau 
Wills v. Lippincott, 13 A. 6, 50 NJ. 
Law 349; Crispin v. Vansyckle, 8 Ax 
120, 49 "N.J.Law 366; Wyckoff v. 
Jones, 39 N.J.Law 650. 

73. See cases supra note 72. 
| 74 Central Granaries Co. v. La 
caster County, 113 N.W. 199, 543, 7 
Neb. 319, 327. 

75. Bank of Tustin of J. M. Perry 
& Co. v. Burdell Tp., 150 N.W. 367, 
184 Mich. 131: 

Assessment of provers, it incor- 
porated bank see infra § 8 

76. Deduction of ianebecnmene of 
corporation see infra §§ 835, 850. 854. 

77. Mich.—United States Radiator 
Corp. v. Wayne County, 158 N.W. 
1030, 192 Mich. 449. 

N.J.—Howell v. Richards, 1 A. 495, 
47 N.J.Law 434. 

N.Y.—In 26 Knapp, 172 N.Y.S. 376, 
105 Mise. 11 

ireioare v. Walling, 7 R.f. 317. 
ae ee v. Kelley, 38 A. 91, 69 


[a] Estate of devisee.—In order 
to determine how much of the estate 
of a devisee should be assessed for 
taxation, the amount which such dey- 


jisee should contribute to the pay- 


ment of decedent’s debts should be 
ascertained and deducted from the 
devisee’s estate. Schaeffer v. Ardery, 
89 N.E. 294, 241 Ill. 27. 

78. Musconetcong Iron Works v. 
Borough of Netcong, 99 A. 914, 90 N. 
J.Law 58; In re Oklahoma Nat. Life 
Ins. 'Co., 1738) Pir3siGy C8uOK 2a9 eke As 
L.R. 174; West Virginia Pulp & Paper 
wae Vv. Karnes, 120 S.H. 321, 1387 Va. 
| Assignee for benefit of credi- 
tors is a “trustee’’ within the mean- 
ing of the New Jersey tax law, and 
as such is taxable for the estate of 
the assignor in his hands, without de- 
duction for the debts due from the 
assignor to his creditors. Clark v. 
Grover, 37 N.J.Law 174. 

{[b] Nugatory statute.—A statu- 
tory provision allowing a deduction 
is nugatory, where the law is so 
framed that no deduction can be made 
from the kinds of property enumerat- 
ed in it, and it embraces all known 
kinds of property. Clark v. Belknap, 
13 S.-W. 212. 11 Ky. 791: 


[c] Statute hela unconstituticual. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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34 Mont. 391. 
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ute so providing, and he takes the steps required by 
a Except in some jurisdic- 
tions,*® where a person owns property in several 
places, the deduction is to be allowed only at the 
place of his own domicile, and not at a place of which 
he 1s not In some,*? but not other,’ 
jurisdictions, the debts of a decedent’s estate or the 
debts owing by an executor or administrator in his 
representative capacity should be deducted in mak- 
ing an assessment of the estate against the personal 


law to assert the right.7° 


he is not a resident.81 


representative. 
[§ 806] b. From Credits. 


—In re Assessment, ete., of Taxes, 54 
N.W. 818, 4 S.D. 6. 

79. People v. Ledford, 151 N.E. 
867. 321 Tl). 247.- 

Statement of debts in taxpayer’s 
list or return see supra § 766. 

80. Nye-Schneider-“owler Co. v. 
ee County, 169 N.W. 436, 102 Neb. 

81. Perkins v. Bishop, 34 N.J.Law 
45: People v. Barker, 54 N.E. 1098, 
159 N.Y. 569: Peonle v. Barker, 39 N. 
BH. 1065.-145 N.Y. 239; Peovte v. 


Barker, 35 N.E. 1073. 141 N.Y. 118, 23° 


I..R.A. 95; People v. Barker, 44 N.Y.S 
718, 16 Apn.Diy. 266 Taff 49 N.E. 1102, 
154 N.Y. 7621. See Peonle v. O’Don- 
nell, 92 N.Y.S. 577, 46 Mise. 521 (an 
assessment for taxation on personal 
property of a nonresident located in 
New York is not subject to deduction 
for an indebtedness due from the 
owner, unless the indebtedness stands 
in some direct relation to the prop- 
erty). 

€2. Peo. v. New York Tax, etc., 
Com’rs, 1 N.E. 401, 99 N.Y. 154. 

$3. Commonwealth vy. Camden, 134 
S.W. 914, 142 Ky. 365. 4 

g4. Ark.—Ritchie Grocer Co. v. 
City of Texarkana, 30 S.W.(2d) 213, 
182 Ark. 137. 

Ind.—Florer v. Sheridan, 36 N.E. 
365, 187 Ind. 28, 23 L.R.A. 278. 

La.—Mortgage & Securities Co. v. 
Citv of New Orleans, 97 So. 44, 153 La. 
1073. 

Mont.—Clark v. Maher, 87 P. 272, 
34 Mont. 391. 

Neb.—Nye-Schneider-Fowler Co. v. 
Boone County, 169 N.W. 436, 102 Neb. 
742: Oleson v. Cuming County, 115 N. 
W. 783, 81 Neb. 209; State v. Fleming, 
70 Neb. 529; Jones vy. Seward County, 
5 Neb. 561. Oe) 

Ohio.—Tax Commission v. Kelly- 
Springfield Tire Co., 175 N.E. 700, 38 
OhioApp. 109. 

[a] Statute held repealed by im- 
plication.—State v. Minnesota Tax 
Commission, 134 N.W. 643, 117 Minn. 
159. 

85. Bailies v. Des Moines, 102 N. 
W. 813, 127 Iowa 124. 

86. Ritchie v. Ahlstedt, 186 P. 131, 
105 Kan. 739. 

[a] Note and merEEaee paren in 
exchange for property.—Oleson  v. 
Cuming County, 115 N.W. 783, 81 Neb. 
209. 

{b] Under former statute, the rule 
was otherwise. Lappin v. Nemaha 
County, 6 Kan, 403. 

87. Willows Bank vy. Glenn Coun- 
ty, 101 P. 13, 155 Cal. 352. 

g8. Ill.—Morris y. Jones, 37 N.E. 
928, 150 Ill. 542. 

Mass.—Gray v. Boston Street 
Com’rs, 138 Mass. 414. _ 

Mont.—Clark v. Maher, 87 P. 272, 


Ohio.—Stewart vy. Duerr, 20 Ohio 
Cir.Ct. 505, 11 OhioCir.Dec. 310. 
Wash.—Hewitt v. Traders’ Bank, 51 


While, under statutes 
allowing, either expressly or by implication, the de- 
duction of debts from eredits for purposes of as- 
sessment, such a deduction may be made,** never- 
theless such statutes are strictly construed.8® As 
used in particular statutes of this nature, the term 
“credit” may include a note secured by a mortgage 
of real property’® or a eredit secured by liens on 
personal property ;*7_ but it does not include money, 
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thereof.®1 


Stocks and bonds. 
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whether in hand or in bank;8® except in some juris- 
dictions,®® it does not include money loaned at in- 
terest, whether secured by note, bond, mortgage, or 
otherwise ;°° and the statutes do not apply where 
the alleged credit consists of funds or choses in 
action which are in litigation and under the control 
of the court and are assessed to the county treasurer 
or a special sale commissioner who has possession 


It has been variously held un- 


der different statutory provisions that debts may 


P. 468, 18 Wash. 326; Pullman State 
Sate v. Manring, 51 P. 464, 18 Wash. 
ou. 

But see Commonwealth v. Kentucky 
Distilleries & Warehouse Co.. 116 S. 
W662 183 Key 5295 21 RA N.S: 
30, 186 Am.S.R. 186, 18 Ann.Cas. 1156 
(in determining the amount of a tax- 
payer’s bank balance on the 15th day 
of September of each fiscal year, 
which he is required to return for 
taxation, he is entitled to charge all 
outstanding checks remaining -unpaid 
drawn in good faith against the ap- 
parent balance in the bank); Roberts 
v. Lynch, 190 P. 930, 56 Utah 346 
(treating a bank deposit as a credit, 
rather than money). 

89. Moore v. Hewitt, 46 N.E. 905, 
147 Ind. 464; Matter of Campbell, 71 
Ind. 512; Powell v. City of Old Town, 
81 A. 1068, 108 Me. 532; Taylor v. 
Caribou, 67 A. 2, 102 Me. 401, 10 Ann, 
Cas. 1080. 

[a] Under former statute it was 
otherwise. Clark v. Carter, 40 Ind. 

99. Lancaster County v. McDonald, 
103 N.W. 78, 73 Neb. 453; Drexler v. 
Tyrrell, 15 Nev. 114; State v. State 
First Nat. Bank, 4 Nev. 348; Payne 
vy. Watterson, 37 OhioSt. 121. 

91. Bessolo v. City of Los Angeles, 
169 P. 372, 176 Cal. 597; Robertson v. 
Reon oy 105 S.B. 215,128 Va. 
107. 

92. Morril v. Bentley, 130 N.W. 
734, 150 Iowa 677 [mod:-reh 126 N.W. 
155]; Abrahams y. Medlicott, 119 P. 
375, 86 Kan. 106, 38 L.R.A.N.S. 137; 
Commercial Trust Co. of New Jersey 
v. Hudson County Board of Taxation, 
92 A. 263, 86 N.J.Law 424 [aff 92 A 
799, 87 N.J.Law. 179]. 

93. Hale v. Hampshire County, 137 
Mass. 111. 

94. Raleigh, etc., R. Co. v. Wake 
County, 87 N.C. 414. 

95. U.S.—Whitbeck v. Mercantile 
Nat.<Bank,260 S:Ctsi11215 127-U.S22193, 
32 L.Ed. 118; Stanley v. Albany Coun- 
ty, 1 S.6t-123 4/121 U.S". 5862 3022: 
Ed. 1000; Mercantile Nat. Bank v. 
Shields, 59 F. 952; Richards v. Rock 
Rapids, 31 F. 505; Albany vy. Stanley, 
12-E.. 82. 

Idaho.—First Nat. Bank y. Wash- 
ington County, 105 P. 1053, 17 Idaho 
306. 

Iowa.—Albia First Nat. Bank v. 
Albia, 52 N.W. 334, 86 Iowa 28. 

N.H.—Farmington vy. Downing, 30 
A. 345, 67 N.H. 141; Peavey v. Green- 
field. 9 A. 722, 64 N.H. 284; Weston 
v. Manchester, 62 N.H. 574. 

N.J.—Lippincott v. Lippincott, 69 
A. 502, 75 N.J.Law 795 [rev 66 A. 113, 
74 N.J.Law 439]. 

N.C.—McAden Vv. Mecklenburg 
County, 2.S.E. 670, 97 N.C. 355. 

Va.—Burrows vy. Smith, 29 S.E. 674, 
95 Va. 694. 

Wis.—Rugegles v. Fond du Lac,:10 


not be deducted from the value of corporate stock ;9? 
that they may be deducted from the value of rail- 
road bonds,°* but not from the value of railroad: 
stock;°* and that they may,®® or may not,®® be de- 
ducted from the value of national bank stock. 

[§ 807] c. Particular Debts or Obligations—(1) 
In General. Matters which may be deducted as 
debts for purposes of assessment are such, and only. 
such, as are actual, valid,®’? and fixed®® debts®® and 


N.W. 565, 53 Wis. 4386. 

6. Richmond First Nat. Bank v. 
Turner, 57 N.B. 110, 154 Ind. 456 
[overr Wasson v. Indianapolis First 
Nat. Bank, 8 N.E. 97, 107 ‘Ind. 206]; 
Dutton v. Citizens’ Nat. Bank, 36 P. 
719, 53 Kan. 440; Williams v. Weaver, 
75 N.Y. 30 faff 100 U.S. 547, 25 L.md. 
708]; People v. Dolan, 36 N.Y. 59, 1 
Transcr.App. 118; People v. Coleman, 
18 N.Y.S. 675, 63 Hun 633; Chapman 
v. Wellington First Nat. Bank, 47 N. 
B. 54, 56 OhioSt. 310 [aff 19 S.Ct. 407, . 
173 U.S. 205, 43 L.Ed. 669]; Niles v. 
Shaw, 34 N.E. 162, 50 OhioSt. 370. 
Contra State Nat. Bank v. Shields, 1 
oo ae 609, 31 Cine.L.Bul. 


97. Towa.—Hutchinson y. Oskaloo- - 
sa Bd. of Equalization, 25 N.W. 121, 
67 Iowa 182. 

Ky.—-Baldwin v. Hewett, 11 S:W. 
803, 88 Ky. 678, 11 Ky.L.'199, 

N.Y.—Peoplé v. Coleman, 30° N.E. 
1150, 133 N.Y. 625; People v. Tax 
Com’rs, 1 N.E. 401, 99 N.Y. 154 [aft 
34 Hun 506]; People v. Ryan, 88 N. 
Y. 142, 42 Am.R. 238 [aff 25 Hun 192, 
10. Abb.N.Cas. 87, 61 How.Pr. 452]. 

Ohio.—Stewart v. Duerr, 20 Ohie 
Cir.Ct. 505, 11 OhioCir.Dec. 310. 

W.Va.—West Virginia Mortgage & 
Discount Corporation v. Newcomer, 
132 S.H. 748, 101 W.Va. 292. 

[a] Debt which is fictitious, and 
not bona fide, and was created by a 
transaction which was colorable only, 
may not be deducted. West Virginia 
Mortgage & Discount Corporation v. 
Newcomer, 132 S.E. 748, 101 W.Va. 
292. ) 

[b}] Indebtedness existing merely 
as convenience in bookkeeping, the 
taxpayer being both payor and payee, 
cannot be deducted. Hoagland v. 
Mage ire County, 115 N.W. 5387, 81 Neb. 


98. King y. Carroll, 105 N.W. 705, 
129 Iowa 364. 

[a] Contingent or collateral obli- 
gations or charges for which the tax- 
payer expects to become liable, but 
which are not yet due, may not be de- 
ducted. People v. Mystic Workers of 
the World, 110 N.E. 907, 270 Ill. 496; 
Schoonover v. Petcina, 100 N.W. 490, 
126 Iowa 261; Beecher v. Detroit, 68 
N.W. 237, 110 Mich. 456; People v. 
Wells, 87 N.Y.S. 745, 94 App.Div. 463 
{aff 88 N.Y.S. 1113, 94 App.Div. 163, 
aff 71 N:E. 1136, 179 N.Y. 566]; Al- 
bany Mut. Bldg. Assoc. v. Laramie, 
65.P. 1011, 10 Wyo. 54. 

99. National Department Stores yv. 
Board of Hqualization and Review of 
Ohio County, (W.Va.) 161 S.E. 1. 

ta] It is not permissible to de- 
duct: (1) State or federal. taxes. 
Bailies v. Des Moines, 102 N.W. 813, 
127 Iowa 124; Baker vy. City of East 
Orange, 111 A. 681, 95 N.J.Law 365 
[aff 114 A. 926, 96 N.J.Law 267]; 
People ex rel. Farmers’ Loan & Trust 
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are within the scope of the statute of the particular 
jurisdiction. 

[§ 808] (2) Encumbrances on Real Property. In 
the absence of a statute allowing the owner of land 
to deduct from its assessed value the encumbrances 
on it, real property is to be assessed at its full value* 
without regard to mortgages or other encumbrances 
on it. Under statutes so providing, however, a 
mortgage or other encumbrance may be deducted ;* 
and when the privilege is duly claimed by the land- 
owner, it must be allowed by the assessor,” provided; 
according to some statutes, and the construction 
placed thereon, the interest of the mortgagee is tax- 
able to him.® 

[§ 809] 7. Effect of Omission of Property. In 
some jurisdictions it is held that the intentional 
omission of property liable to taxation from the as- 
sessment roll invalidates all taxes levied thereon‘ 
and gives a right of complaint against the entire as- 
Co. v. Goldfogle, 220 N.Y.S. 337, 219 
App.Div. 576; Tax Commission of 
Ohio v. National Malleable Castings 
Co., 144 N.E. 604, 111 OhioSt. 117, 35 A. 


L.R. 1448; West Virginia Pulp & Paper 
Co. V. Karnes, 120 S.E. 321, 137 Va. 714. 


wali 237. 
38 Kan. 720. 
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Hawaii.—In re Assessment, 17 Ha- 
Kan.—Fields y. Russell, 


Md.—Allen v. Harford County, 
A. 398, 74 Md. 294. 
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sessment to anyone whose own burdens are unduly 
inereased by such omiSsion,® but*that if the omis- 
sion is aecidental and unintentional, resulting from 
the negligence of the assessor or from a want or 
mistake of judgment on his part, without fraud, it 
will not vitiate the whole proceeding.° However, 
the rule more generally adopted is that the assess- 
ment is not invalidated, at least as to a person who 
is properly taxed, by any such omission, from what- 
ever cause arising, and whether intentional or not.*® 

[§ 810] 8. Cancellation.* A statute providing in 
effect that, where real property has been assessed by 
two or more counties for the same year, and the 
owner has paid one assessment, assessments by other 
counties shall be cancelled, regardless of whether 
property is situated in that county or not, is not 
unconstitutional as depriving the county in which 
the property is situated of property without due 


avoiding the whole tax levy. Borg- 
man y. Langlade County, 162 N.W. 
431, 165 Wis. 442. 

&. See cases supra note 7. 

9. Fla.—Tampa v: Kaunitz, 23 So. 
416, 39 Fla. 683, 68 Am.S.R. 202. 


7 Pana; 
22 


Contra White Motor Co. Vv. Boyle, 23 
OhioN.P.N.S. 353. (2) The obligation 
of one on account of money in his con- 
trol as agent or trustee. Title Guar- 
anty, ete., Co. v. Los Angeles County, 
86 P. 844, 3 Cal.App. 619. 

1. People vy. Barker, 49 N.E. 940, 
£65, Now. 330: 

[a] Particular debts held deducti- 
ble.—(1) Attorney’s fees. People ex 
rel. Farmers’ Loan & Trust Co. v. 
Goldfogle, 220 N.Y.S. 337, 219 App.Div. 
576. (2) Note secured by mortgage. 
Tallcott v. Glastonbury, 30 A. 764, 64 
Conn. 575. (3) Indebtedness of tax- 
payer to his adult children. Bremer 
v. Cherokee, (Iowa) 73 N.W. 861. (4) 
Apportionable annuity. Rogers v. 
Pettit, 39 N.J.Law 654. 

{b] Particular debts which may 
not be deducted under the statutes 
of particular jurisdictions, and the 
construction placed thereon, include: 
(1) Debts due to nonresidents. Mont- 
gomery v. Trenton, 40 N.J.Law 89; 
Ankeny v. Multnomah County, 4 Or. 
271 [aff 3 Or. 388]; Barnes v. Flum- 
merfelt, 58 P. 575, 21 Wash. 498. (2) 
Subscriptions to charitable institu- 
tions or to the capital stock of corpo- 
rations. See statutory provisions. 
(3) Debts which are exempt from tax- 
ation, or, in other words, are not tax- 
able as credits to the persons to whom 
they are payable. Mortgage & Se- 
eurities Co. v. City of New Orleans, 
97 So. 44, 153 La. 1073 (debts due to 
banks). (4) Debts incurred in the 
purchase of property which is not 
taxable. People v. Dederick, 55 N.E. 
927, 161 N.Y. 195; People v. Barker, 
49 N.E. 940, 155 N.Y. 330; People v. 
Barker, 47 N.Y.S. 958, 22 App.Div. 120 
[aff 49 N.H. 1102, 155 N.Y. 661]; Peo- 
ple ex ré)]. Pratt v. Goldfogle, 207 N. 
Y.S. 188, 124 Mise. 27 [den rearg 205 
N.Y.S. 870, 123 Misc. 399]. (5) Un- 
secured indebtedness which was not 
contracted to obtain, and did not in 
fact obtain, for the debtor taxable 
property, afterward set in his list and 
made the subject of assessment. Skil- 
ton y. Colebrook, 57 A. 850, 76 Conn. 
666. (6) The amount owed by the 
taxpayer for money borrowed from 
persons other than his debtors. State 
ex rel. Van Raalte v. Board of Equali- 
zation of City of. St. Louis, 165 S.W. 
1047, 256 Mo. 455. 

2. See supra § 792. 

3. Ariz.—Steinfeld v. State, 294 P, 
834, 37 Ariz. 389; Territory v. Gila 
County Delinquent Tax List, 24.°P. 
182, 3 Ariz. 179. 


N.Y.—Paddell v. New York, 100 N. 
Y.S. 581, 50. Mise. 422 [aff 100 N.Y.S. 
1133, 114 App.Div. 911, aff 80 N.E. 
UTILS, PhS CNTY, 5525 ties: Cina oo 5 
211 U.S. 446, 53 L.Ed. 275]; Matter of 
Murphy, 30 'N.Y.S. i ee Misc. 647. 

Okl.—Miller v. Horton, 170 P. 509, 
69 Okl. 147, L.R.A.1918C 625;* In re 
Inglis, 169 P. 1083, 69 OkI. 64; 
Rolater, 170 P. 507, 67 Okl. 5 

Porto Rico.—Union Central Life 
Ins. Co. v. Gromer, 19 Porto Rico 856. 

[a] In New Jersey (1) under Tax 
Act (1903) § 10 (Pamphl. L. [1903] p 
400) no deduction from the assessed 
value of real property can be made 
by the assessor on account of any 
mortgage debt. Hartshorne v. Avon- 
by-the-Sea, 67 A. 935, 75 N.J.Law 407 
[aff 74 A. 151, 78 N.J.Law 556]. (2) 
Prior to the enactment. of this stat- 
ute, however, the rule in this state 
under earlier statutes was otherwise. 
Myers v. Campbell, 44 A. 863, 64 N.J. 
Law 186; Rosell v. Buck, 41 A. 968, 
62 N.J.Law 575; Myers v. Campbell, 
35 A. 788, 59 N. J.Law 378; Appleby 
v. East Brunswick pe 44 N.J.Law 
153; State v. Silvers, 41 N.J.Law 505; 
King v. Manning, 40 N.J.Law 461; 
State v. Williamson, 33 N.J.Law 77; 
Pershine vy. Grey, b9 N.J.Law 380; 
eS ae v. Pearson, 24 N.J.Law 


4. Smith v. Keagle, (Cal.) 20 P. 
152; People v. San Francisco, 19 P. 
257, 77 Cal. 136; State v. Smith, 63 
N.E. 25,5, 158 Ind. 543; Chicago, ete., 
Feoud v. State, 108 N.W. 557, 128 Wis. 

5. Palomares Land Co. vy. Los An- 
geles County, 80 P. 931, 146 Cal. 530; 
Henne v. Los Angeles ‘County, 61 P. 
1081, 129 Cal. 297; Abbott v. Frost, 
70 N.B. 478, 185 Mass. 398. 

6. State v. Rowe, 188 N.W. 107, 108 
Neb. 232. 

7. Auditor-Gen. v. Prescott, 53 N. 
W. 1058, 94 Mich. 190; Coles.v. Platt, 
24 N.J. Law 108; Semple v. Langlade 
County, 44 N.W. 749, 75 Wis. 354; 
Johnston y. Oshkosh, 27 N.W. 320, 65 


Wis. 473; Smith v. Smith, 19 Wis. 
615, 88 Am.D. Ogee Hersey v: Milwau- 
kee County, 16 Wis. 185) 82 Am. D. 
713; Weeks v. Milwaukee, 10 Wis. 
242. Compare Bond v. Kenosha, 17 
Wis. 284; Dean y. Gleason, 16 Wis. 


1 (both cases holding that the omis- 
sion of railroad property does not af- 
fect the assessment). 

[a] Payment by city of the taxes 


of a particular taxpayer is not the 
equivalent of an intentional omission 
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Mass.—J. S. Lang Engineering Co. 
v. Commonwealth, 120 N.H. 843, 231 
Mass. 367; Williams v. Lunenburg 


School Dist. No. 1, 21 Pick. 75, 32 Am. 
D. 243. 


Mich.—Perkins v. Nugent, 7 N.W. 


757, 45 Mich. 156. 


Minn.—Corbet v. Rocksbury, 103 N. 


W. 11, 94 Minn. 397. 


Ne p.—Burlington, etc., Co 
Saline County, 11 N.W. 54 12 Neb. 


396. 
N.J.—Coles v. Platt, 24 N.J.Law 
108. 
N.D.—Shuttuck v. Smith, 69 N.W. 
5, 6 N.D. 56. 
Vt.—Wilson v. Wheeler, 55 Vt. 446; 
460. 


Henry v. Chester, 15 Vt. 


Wis.—Chicago, ete., R. Co. v. State, 
108 N.W. 557, 128 Wis. 5538; Smith v. 
Smith, 19 Wis. 615, 88 Am.D. 707; 
Dean y. Gleason, 16 Wis. 1; Weeks v. 
Milwaukee, 10 Wis. 242. 

Ay Veaemaaancrart Vv. Meisner, 32 N.S. 

10. U.S.—Valentine v. City of Ju- 
neau, 36 F.(2d) 904 [foll Simpson v. 
City of Juneau, 36 F.(2d) 907]; Mus- 
eatine vy. Mississippi, ete., R. Co., 17 
F.Cas.No. 9,971, 1 Dill. 536. Compare 
Harjim, Inc. vy. Owens, 52 F.(2d) 530 
(although the assessor did not intend 
deliberately to commit a fraud, his 
omission of millions of dollars worth 
of personal property, in connection 
with other matters, establishes fraud 
in law and renders the assessment 
roll wholly void). 

Cal.—People v. 
432. 

Conn.—Sanford v. 


McCreery, 34 Cal. 


Dick, 15 Conn. 


T11.—Dunham y. Chicago, 55 Ill. 357. 
Iowa.—Sioux City, ete., R. Co. v. 
Osceola County, 45 Iowa 168. 
Me.—Greenville v. Blair, 72 A. 177, 
104 Me. 444; Longfellow v. Quimby, 
33 Me. 457. See Emery v. Sanford, 43 
A. 116, 92 Me. 525 (a statute provid- 
ing that no error, mistake, or omis- 
sion by the assessors shall invalidate 
the assessment, but that the person 
paying his tax. shall have an action 
for damages applies only to the omis- 
sion of formalities intended to en 
mote system and uniformity and Goes 
not authorize a taxpayer to maintain 
an action for damages because of the 
omission of a large amount of taxable 
property belonging to other persons). 
N.H.—Thompson y. Newtown, 21 N. 
H: Ne Smith y. Messer, 17 N.H. 420. 
N.Y.—New York v. Tucker, 15 N.E. 
1128, 182 N.Y. 5385; Van Deventer Vv. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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process of law.1! 

[§ 811] 9. Reassessment.*!2 The legislature has 
power to authorize a reassessment ;!° but a reassess- 
ment is illegal when it is not authorized, either ex- 
pressly or impliedly, by statute,1+ or when it is 
expressly prohibited by statute.15 Where there is 
a statute authorizing reassessment, a reassessment 
may be made in,'® and only in,!7 the cases provided 
for in the statute; and, generally speaking, it may 
be made only in the manner authorized by statute ;!§ 
but a failure to comply with a directory statutory 
provision is not fatal.t® A reassessed tax is not, 
speaking strictly, a new tax, but is a part of the 
tax of the year in which it was first assessed.?° 
Sometimes, however, what is called a reassessment is 
in fact and effect a new or original assessment of all 
of the real property of the county?! and is governed 
by the rules of law applicable to original assess- 
ments.*? 

Void original assessment. As a general rule, either 
by express authority or by implication from the stat- 
utes, a reassessment may be made where the original 
assessment, either as a whole or as to individuals, 
was void for illegality, error, or irregularity.?* 


Long Island City, 34 N.E. 774, 139 N. 
XS ESS: 

Ohio.—Columbus Exch. Bank v. 
Hines, 3 OhioSt. 1. t F 4 

Pa.—Philadelphia Contributionship 
Ws, MAFG: OL Pa.j 831k 

R.I.—MeTwiggan v. Hunter, 33 A.| 
Bp LOE T2655 Ae are 526; Capwell 
v. Hopkins, 10 R.I. 378. 

Vt..-Blodgett v. Holbrook, 39 Vt.|F. 607 
336: Svear v. Braintree, 24 Vt. 414. 

Wash.—Doty Lumber & Shingle 
Co. v. Lewis County, 111 P. 562, 60 
Wash. 428, Ann.Cas.1912B 870; Eure- 


22. 
E. 630, 336 Tl. 
23. 


135 Iowa 543. 
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sessment made in a preceding year is 
no longer available for the extension 
of taxes levied in the current year. 
Sh v. Sweitzer, 170 N.E. 728, 339 


ant Harding, 168 N. 
6. 
U.S.—Chicago 
Co. v. State Bd. of Equalization, 112 


Ill.—People v. Chicago, ete., R. Co., 
81_N.E. 818, 228 Ill. 102. 
Iowa.—In re Seaman, 113 N.W. 354, 
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Undervaluation is not a ground for reassessment: 
when not made so by statute.24 The legislature has 
power to provide means and methods for reassess- 
ing property which has escaped its just share or 
proportion of taxation by reason of being grossly 
undervalued ;*° and where it has exercised this pow- 
er, its enactment is controlling.2* The reassessment 
of property that has been undervalued on the orig- 
inal assessment does not violate the constitutional 
provision for due process of law,?7 on the ground 
that the former assessments constitute judicial judg- 
ments which can be set aside only after notice and 
opportunity to be heard.?8 

[§ 812] 10. Notice and Hearing?°—a. Necessity. 
Whether notice is necessary may depend on the 
character of the tax, and the manner in which its 
amount is determinable.?® In the case of a tax not 
dependent on the valuation of property, and in which 
there is no discretion as to the amount, no notice 
of the assessment or levy of the tax is necessary ;31 
but where the amount of the tax is to depend on 
the value of the property, the general principles in 
reference to the necessity of notice and a hearing 
to constitute due process?? apply to tax laws so 


Nat. Bank, 230 P. 712, 107 Okl. 65. 

[a] Basis of reassessment.—‘‘The 
reassessment should be on the same 
basis as that upon which the original 
and inadequate. assessment should 
have been made.” White River Lum- 
ber Co. v. State, 2 S.W.(2d) 25, 175 
Ark. 956, 964. 

27. Weyerhaueser v. Minnesota, 20 
S.Ct. 485, 176 U.S. 550, 558. 44 L.Ed. 
583 [aff 75 N.W. 718, 72 Minn. 519]; 
State v. Minnesota & Ontario Power 
Co., 141 N.W. 839, 121 Minn. 421; 
State v. Weyerhauser, 71 N.W. 265, 
68 Minn. 353; People ex rel: Con- 


Union Tract. 


ka Dist. Gold. Min. Co. v. Ferry Coun- 
ty, 68 P. 727, 28 Wash. 250; Puget 
Sound Agricultural Co. v. Pierce 
County, 1 Wash.T. 159 [error dism 
6 Wall. (U.S.) 246, 18 L.Ed. 739]. 

11. Central Pac. Ry. Co. v. Costa, 
258 P. 991. 84 Cal.App. 577. 

12. Authority to order reassess- 
ment: 3 
Board of equalization see infra § 962. 
Court see infra § 1146. 

13. People v. Sweitzer, 170 N.E. 

728, 339 Ill. 28; Heidenway v. Hard- 
‘ ing, 168 N.E. 630, 336 Jll. 606; People 
v. Purdy, 89 N.E. 838, 196 N.Y. 270. 

14, State v. April Fool Min. Co., 
64 P. 3, 26 Nev. 87; Dowell v. Port- 
Jand, 10 P. 308, 13 Or. 248; Chica- 
go, R. I. & G. Ry. Co. v. State, (Tex. 
Civ.App.) 241 S.W. 255 [aff (Commn, 
App.) 263 S.W. 249]. f 

15. Swift & Co. v. Hailey, 219 S.W. 
1039, 142 Tenn. 382; State v. Pearson, 
192 S.W. 164, 137 Tenn. 253. 

16. Borgman v. Langlade County, 
162 N.W. 431, 165 Wis. 442. 

17. People v. Sheridan-Brompton 
& Annex Building Corporation, 163 N. 
B. 403, 331 Ill. 495; Manor Real Est., 
ete., Co. v. Cooner, 13 Pa.Dist. 83; 
State v. Lyons, 199 N.W. 48, 184 Wis. 
175. : 
18. People yv. Sheridan-Brompton 
& Annex Building Corporation, 163 N. 
¥403,1334) T1495. 

[a] Notice and opportunity to be 
heard are necessary.—People ex rel. 
Glen Head Realty Co. v. Garland, 131 
N.Y.S. 180, 72 Misc. 413. 

19. In re Auditor General, 126 N. 
W. 630, 161 Mich. 470. 

20. Market Nat. Bank v. Belmont, 
137 Mass. 407. , f 

21. Heidenway v. Harding, 168 N. 
E. 630, 336 Ill. 606. ‘ 

[a] Where tax commission orders 
reassessment of all the real property 
in a 'county, and its order is author- 
ized by statute, it is the duty of the 
local assessing officers to make the 
reassessment, and the quadrennial as- 


Mass.—Hunt v. Perry, 43 N.E. 103, 
165 Mass. 287; Market Nat. Bank v. 
Belmont, 137 Mass. 407. \ 

Mich.—Auditor-Gen. vy. Tuttle, 109 
N.W. 48, 146 Mich. 106. ~ 

N.J.—In ‘re Report of Com’rs of Ad- 
justment of Elizabeth, 10 A. 363, 49 
N.J.Law 488. 

N.Y.—Overing v. Foote, 43 N.Y. 290; 
Douglas v. Westchester County, 74 N. 
Y.S. 144, 68 App.Div. 296 [rev on oth- 
er grounds 65 N.E. 162, 172 N.Y. 309]; 
People v. Nassau County, 104 N.Y.S. 


“353, 54 Misc. 323. 


Pa.—Jermyn v. Scranton, 3 Lack. 
Leg.N. 112. 

Tenn.—Boyd v. Hunt, 13 Lea 252; 
Barnes v. Brown, 1 Tenn.Ch.A. 726, 

Vt.—Fuller vy. Gould, 20 Vt. 643. 

[a] Statute held valid.—People ex 
rel. Adirondack Power & Light Cor- 
poration v. Durey, 223 N.Y.S. 215, 221 
App.Div. 294 [rev 213 N.Y.S. 623, 126 
Mise. 188 (special act)]. 

Ordering reassessment on review 


yi 
Board or officer see infra § 1043. 
Court see infra § 1098 

24. Millett’s Ex’r v. Common- 
wealth, 211 S.W. 562, 184 Ky. 193; 
City of Georgetown v. Graves’ 
Adm’r, 178 S.W. 1035, 165 Ky. 676; 
Commonwealth v. J. . Robinson, 
Norton & Co., 142 S.W. 406, 146 Ky. 
218; Davidson v. Franklin Ave. Inv. 
Co., 151 N.W. 537, 129 Minn. 87 [dist 
State v. Weyerhauser, 71 N.W. 265, 
68 Minn. 353]; Prairie Oil & Gas Co. 
v. Cruce, 147 BP. 152) 545 ‘Okl. 774; 
Chicago, R. I. & G. Ry. Co. v. State, 
(Tex.Civ.App.) 241 S.W. 255, Tex.Civ. 
App faff (Commn.App.) 263 S.W. 249]. 

Ordering revaluation on review by: 
Board or officer see infra § 1043. 
Court see infra § 1098. 

25. In re Durant Nat. Bank, 230 P. 
712, 107 Okl. 65; Prairie Oil & Gas 
Co. v. Cruce, 147 P. 152, 45 Okl. 774. 

[a] Retrospective law may be 
passed.—Anderson v. Ritterbusch, 98 
P. 1002, 22 Okl. 761. ; 

26. In re Assessment of Durant 
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solidated Water Co. of Suburban N. 
Y. v. Barrett, 123 N.Y.S. 421, 68 Misc. 
59; State v. Rocke, 113 S.E. 647, 91 
W.Va. 423, 

[a] Reason for rule.—“If it were 
otherwise the power and duty of the 
legislature to impose taxes and to 
equalize their burdens would be de- 
feated by the fraud of pubic officers, 
perhaps induced by the very prop- 
erty owners who afterwards claim 
its illegal advantages.” Weyer- 
haueser v. Minnesota, 20 S.Ct. 485, 
176 U.S. 550, 558, 44 L.Ed. 583 [aff 75 
N.W. 718, 72 Minn. 519]. 

28. Weyerhaueser v. 
supra. 

29. Notice of: 

Assessment: 
Differing from taxpayer’s return 
ae supra § 770. 


Minnesota, 


Corporate property see infra § 


Omitted property ‘see infra § 998. 
Increased assessment see infra § 998, 
Keassessment see supra § sll. « 

30. Hagar v. Reclamation Dist. No. 
108, 4 S.Ct. 6638, 111 U.S. 701, 28 L:Kd. 
569; Bergen County R. Co. v. State 
Board of Taxes and Assessment, 121 
A. 150, 98-N.J.Law 858; First State 
Bank of Sutherlin v. Kendall Lumber 
Corporation, 213 P. 142, 107 Or/ lave 

31. Hagar v. Reclamation Dist. 
No. 108, 4 S.Ct. 6638, 111 U.S.) 701, 28 
L.Ed. 569; Bartlett Trust Cou.mwiEl- 
liott, 30 F.(2d) 700 [aff 40°F.(2da) 
351]; Bergen County R. Co.-v. State 
Board of Taxes and Assessment, 121 
A. 150, 98 N.J.Law 858;: First State 
Bank of Sutherlin v. Kendall Lumber 
Corporation, 213 P. 142, 107 Or. 1. 

[a] Where amount of tax is fixed 
by statute, as in the case of poll tax- 
es, license taxes, and, generally, 
specific taxes on things, persons, or 
occupations, notice is not necessary to 
due process. Pohl v. Chicago, etc., R. 
Co., 160 P.:515, 52 Mont. 1572. 

32. See Constitutional Law §8§ 
1006, 1009. 
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far as to require that the persons assessed have some 
kind of notice®? and an opportunity to be heard** 
at some stage of the proceedings before the charge 
or liability becomes finally and conclusively fixed as 
to them or their property, and this protective prin- 
ciple is applicable without reference to the value of 


33. U.S.—Turner v. Wade, 41 S.Ct. 
27, 254 U.S. 64, 65 L.Ed. 134 [rev 95 
S.E. 220, 147 Ga. 666]; Londoner v. 
Denver, 28 S.Ct. 708, 210 U.S. 373, 52 
L.Ed. 1103; Glidden v. Harrington, 23 
S.Ct. 5740189 U.S. 255,47. b.Hd. 798 
faff 61 N.E. 54, 179 Mass. 486, 94 Am. 
S.R. 613]; Gallup v. Schmidt, 22 S.Ct. 
162, 183 U.S. 300, 46 L.Ed. 207 [aff 56 
N.E.-. 448, 154 Ind. 196]; Hagar v. 
Reclamation Dist. No. 108, 4 S.Ct. 663, 
TW WS. 7401, 28: bkid.>569. [att 4. B. 
366, 6 Sawy. 567]; McMillen v. An- 
derson, 95 U.S. 37, 24 L.Ed. 335; Ris- 
ley v. Utica, 168 F. 737; Anderson v. 
Messenger, 158 F. 250, 85 C.C.A. 468; 
Sanford v. Poe, 69 F. 546, 16 C.C.A. 
S0hebate S.Ct a0o, L6b! U.8:.194, 4u 
L.Ed. 683]; Meyers v. Shields, 61 F. 
713; Santa Clara County v. Southern 
Pac. R. Co., 18 F. 385 [aff 6 S.Ct. 1132, 
118 U.S. 394. 30 I.Fd. 118]; Roilroad 
Tax Cases, 13 F. 722, 8 Sawv. 238 [ann 
dism 6 S.Ct. 317, 116 U.S. 138, 29 L.Ed. 
5891. 

Ala.—State Tax Commission  v. 
Paley & Howard, 60 So. 913, 179 Ala. 

20. 


Ark.—Mason v. Gates, 102 S.W. 190, 
82 Ark. 294, 

Cal.—In re Schuler, 139 P. 685, 167 
Cals 282)" Ann: Cas 1915C)\706>' San 
Francisco v. Low, 8 P. 600: People v. 
Pittsburg R. Co., 8 P. 381, 67 Cal. 625; 
Bowman v.. Dewey, 8 P. 613, 2 Cal. 
Unrep.Cas. 566. 

Conn.—West Hartford v. Coleman, 
89 A. 1120, 88 Conn. 78. 

Ga.—vVestel v. Edwards, 85 S.E. 187, 
148 Ga. 368; Shippen Bros. Lumber 
Co. v. Elliott, 68 S.E. 509, 134 Ga. 699. 

Ill. Heidenway v. Harding, 168 N. 
H. 680, 336 Ill. 606; People v. Bender, 
161 N. E775, - 330 <7)... 446 \[foll 
People v. Bass, 161 N.E. 778, 330 Ill. 
430]; People v. Arnold Bros., 118 N. 
BH. 702, 282 Ill. 305; People v. Nation- 
al Box Co., 93 N.E. 778, 248 Ill. 141; 
Darling v. Gunn, 50 Ill. 424. . 

Ind.—Hubbard v. Goss, 62 N.E. 36, 
157 Ind. 485; Hyland v. Brazil Block 
Coal, ' Cor. 26. NE. 672, 128" Ind:'"3355 
Kuntz v. Sumption, 19 N.E. 474, 117 
Ind. 1, 2, L.R.A.-655. 

‘Towa.—State v. Osborne, 154 N.W. 
294, 171 Iowa 678; Ferry v. Camp- 
bell, 81 N.W. 604, 110 Iowa 290, 50 
L.R.A. 92; Auer v. Dubuque, 22 N.W. 
914, 65 Iowa 650; Griswold College v. 
Davenport, 22 N.W. 904, 65 Iowa 633. 

Ky.—Board of Levee Com’rs of Ful- 
ton County v. Johnson, 199 S.W. 8, 178 
Ky. 287, L.R.A.1918E 202; Owens- 
boro, etc., R. Co. v. Daviess County, 3 
S.W. 164, 8 Ky.L. 773. 

Lia.—Bowman-Hicks Lumber Co. v. 
Oden, 86 So. 313, 147 La. 870; Victoria 
Lumber Co. v. Rives, 40 So. 382, 115 
La. 996; Montgomery v. Maryland 
Land, ete., Co., 15 So. 63, 46 La.Ann. 
403; Concordia Parish v. Bertron, 15 
So. 60, 46 La.Ann. 356; Norres v. 
Hays, 11 So. 462, 44 La.Ann. 907; 
State v. Judge Fourth Dist, Ct., 27 La. 
Ann. 704. 

Mich.—People v. Saginaw County, 
26 Mich. 22. 

Minn.—In re ‘Taxes for Itasca 
County, 71_N.W. 265, 68 Minn. 353; 
Redwood County v. Winona, ete., 
Land Co., 42 N.W. 473, 40 Minn. 512. 

Mo.—Zweigart v. Reed, 119 S.W. 
960, 221 Mo. 33. 

Neb.—Bankers’ L. Ins. Co. v, Lan- 
caster County Bd. of Equalization, 131 
N.W. 1034, 89 Neb, 469. 

N.J.—Bergen County R. Co. v. 
State Board of Taxes and Assess- 
ment, 121 A. 150, 98 N.J.Law 858; 
State v. Drake, 33 N.J.Law 194. 

N.Y.—People v. Feitner, 83 N.E. 
592, 191 N.Y. 88; People v. Turner, 
22 N.E. 1022, 117 N.Y. 227, 15° Am.S:R. 
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498 [aff 2 N.Y.S. 253, 49 Hun 466]; 
In re McPherson, 10 N.E. 685, 104 N.Y. 
306, 58 Am.R. 502; Stuart v. Palmer, 
74 N.Y. 193, 30 Am.R. 289; Overing v. 
Foote, 65 N.Y. 263 [appr Railroad ‘Fax 
Cases, 13 F. 722, 8 Sawy. 238]; Dase¥ 
v. Skinner, 11 N.Y.S. 821, 57 Hun’ 593; 
In re Jensen, 59 N.Y.S. 653, 28 Misc. 
378 [aff 60 N.Y.S. 933, 44 App.Div. 
509]; Barnes v. Kandt, 134 N.Y.S. 
339; Hennessey v. Volkening, 22 N.Y. 
S..528, 30 Abb.N.Cas. 100. 

N.C.—Caldwell Land, ete. Co. v. 
Smithy 5975S 0658/1460 NiCw oo. 
Parish v. East Coast Cedar Co.. 45 S. 
EX 16 859 Loo. On 47 85). 90) CAI. Saburo 
Wilmington v. Sprunt, 19 S.E. 348, 114 
N.C... 310. 

N.D.—State v. Leech, 157 N.W. 492, 
SSUN Dir 613! 

Ohio.—Fagin v. Ohio Humane Soc., 
9 Ohio S.&C.P. 341, 6 Ohio N.P. 357. 

Or.—First State Bank of Sutherlin 
v. Kendall Lumber Corporation, 213 
P. 142,107 Or. 1, 

Pde ee v. Miller, 49 Pa. 

Tex.—McFadden v. Lougham, 58 
Tex. 597; Young v. Jackson, 110 S.W. 
74, 50 Tex.Civ.App. 351. 

Utah.—Elkins v. Millard County 
Drainage Dist. No. 3, 294 P. 307. 

vt.—Clark v. City of Burlington, 
143 A. 677, 101 Vt. 391; Godfrey v. 
Bennington Water Co., 55 A. 654, 75 
Vt. 350. 

[a] “The line of distinction be- 
tween these two classes of cases 
seems to be that where the law fixes 
the amount of the tax independently 
of any inquiry of a judicial nature, 
and no change in the amount could 
result from a hearing, neither notice 
nor hearing is necessary, but where a 
change in the amount might result 
if a hearing was had, as where the 
amount of the tax is dependent upon 
value or some other element requir- 
ing the exercise of judgment or dis- 
cretion, making the fixing of the 
amount judicial in its nature, then an 
opportunity to be heard is essential 
to the validity of such tax.” First 
State Bank of Sutherlin v. Kendall 


Lumber Corporation, 213 P. 142, 145, 
LOT Or. XE, 
[b] “The object and purpose of a 


notice is that the taxpayer may have 
an opportunity to appear before the 
board, and be heard in relation to his 
assessment.” Western Union ‘Tele- 
graph Co. v. Trapp, 186 F. 114, 124, 
108 C.C:A. 226. 

34. U.S.—Turner v. Wade, 41 S.Ct. 
27, 254 U.S. 64, 65 L.Ed. 134 [rev 95 
S.E, 220, 147 Ga. 666]; Londoner v. 
Denver, 28 S.Ct. 708, 210 U.S. 373, 52 
L.Ed. 1103; Central of Georgia R. 
COecVs LWHIERG, 28, SS. Ota aay ae OSs 
127, 52 L.Ed. 134, 12 Ann.Cas. 463; 
Dukich v. Blair, 3 F.(2d) 302 [appeal 
dism 46 S.Ct. 469, 270 U.S. 670, 70 L. 
Ed. 791]; Risley v. Utica, 168 F. 
737; St. Louis, etc., R. Co. v. Davis, 
132 F. 629; Exchange Bank Tax Cases, 
21 F. 99, 22 Blatehf. 302 [aff Williams 
vy. Albany County, 7 S.Ct. 1244, 122 U. 
S. 154, 30 L.Ed. 1088]; Santa Clara 
vcuunt v. Southern Pac, R. Co., 18 F. 

Ala.—State Tax Commn. vy. Bailey, 
60 So. 913, 179 Ala. 620. 

Ariz.—Yuma County y. Arizona & 
S. R. Co., 243 P. 907, 30 Ariz. 27, 

Ga.—Shippen Bros. Lumber Co. v: 
Elliott, 68 S.E. 509, 134 Ga. 699. 

Idaho.—Orr vy. State Bd. of Equal- 
ization, 28 P. 416, 3 Idaho 190. 

Ill. Heidenway v. Harding, 168 N. 
E. 630, 336 Ill. 606; Peo. v. Arnold 
Bros., 118 N.E. 702, 282 Tll. 305. 
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the property sought to be subjected or the amount 
of the tax sought to be“levied.?® A statute providing 
for such notice and opportunity for hearing will be 
held constitutional as against an objection that it 
does not afford due process of law.*® 

Statutory requirement. 


Statutory provisions pre- 


Ind.—Hyland v.*Brazil Block Coal 
Co., 26 N.E. 672, 128 Ind. 335. 

Ky.—Board of Levee Com’rs_ of 
Fulton County v. Johnson, 199 S.W. 8, 
178 Ky. 287, L.R.A.1918H 202. 

La.—Bowman-Hicks Lumber Co. v. 
Oden, 86 So. 313, 147 La. 870. 

Me.—Bennett v. Davis, 37 A. 864, 
90 Me. 102. 

Md.—State v. Baltimore, 65 A. 369, 
105 Md. 1, 11 Ann.Cas. 716; Fowble 
v. Kemp, 48 A. 379, 92 Md, 630; Monti- 
cello Distilling Co. v. Baltimore, 45 
A. 210, 90 Md. 416; Baldwin v. State, 
43 A. 857, 89 Md. 587. \ 

Neb.—Bankers’ L. Ins. Co. v. Lan- 
caster County Bd. of Equalization, 
131 N.W. 1034, 89 Neb. 469. 

N.Y.—In re McPherson, 10 N.E. 
685, 104 N.Y. 306, 58 Am.R. 494; Peo- 
ple ex rel. Empire Mortgage Co. v. 
Cantor, 180 N.Y.S. 139, 190 App.Div. 
512; Hennessey v. Volkening, 22 N. 
Y.S. 528, 30 Abb.N.Cas. 100. ; 

N.D.—State v. Leech, 157 N.W. 492, 
33 N.D. 513. 

Or.—Dant & Russell v. Pierce, 255 
P. 603, 122 Or. 337. 

S.D.—Turner v. Hand Co., 77 N.W. 
589, 11 S.D. 351; Evans v. Fall River 
Co. 63) NOWs" 195, '9:)S: De s0. 

Utah.—Elkins v. Millard County 
Drainage Dist. No. 3, 294°P. 307. 

Vt.—Clark v. City of Burlington, 
143; AL 677, 101 Vt. S9t. 

Va.—Powers v. City of Richmond, 
94 S.E. 803, 122 Va. 328 [error dism. 
40 S.Ct. 118, 251 U'S.) 539; 64 Ted. 
404]; Heth v. Radford, 31 S.E. 8, 96 
Va. 272. . 

Wash.—State v. Whittlesey, 50 P. 
119, 17 Wash. 447. . 

[a] Arbitration.—A right given 
the taxpayer to demand an arbitra- 
tion does not give due process of law 
where for any reason the arbitration 
within the time specified in the stat- 
ute might be impossible. Turner v. 
Wade, 41 S.Ct. 27, 254 U.S. 64, 65 L. 
Ed. 134 [rev 95 S.E. 220, 147 Ga. 666], 
Contra Wade v. Turner, 91 S.E. 690, 
146 Ga. 600. 

35. Board of Levee Com’rs of Ful- 
ton County v. Johnson, 199 S.W. 8, 178 
Ky. 287, L.R.A.1918E 202. 

36. Bristol v. Washington County, 
20. S.Ct. 585, 177 U.S. 212, 44 L.Wd. 
740; Fallbrook Irr. Dist. v. Bradley, 
17 S.Ct. 56, 164 U.S. 155, 41 L.Had. 369; 
Davidson v. New Orleans, 96 U.S. 97, 
24 L.fd. 616. ; - 

Cal.—Hammond Lumber Co. v. Los 
Angeles County, 285 P. 896, 104 Cal. 
App. 235. 

Ga.—Tison v. City of Doerun, 116 
S.E. 615, 155 Ga. 367; Friedlander 
Bros. v. City of Moultrie, 116 S.H. 845, 
155 Ga. 184 [cert den 48 S.Ct. 700, 262 
U.S. 752, 67 L.Ed. 1215]; Anthony 
Shoals Power Co. v. Barnett; 114 S.R. 
362, 154 Ga. 396; McGregor v. Hogan, 
112 S.E. 471, 153 Ga. 473 [aff 44 S.Ct. 
50, 263 U.S. 234, 68 L.Ed. 282]; Barnes 
v. Watson, 98 S.E. 500, 148 Ga, 822; 
Shewmake Bros. Co. v. Dominy, 94 S. 


EH. 999, 147 Ga. 577;-°Vestel -v. Ed- 
wards, 85 S.E. 187, 148 Ga. 368. 
Tll.—Heidenway v. Harding, 168 


N.E. 630, 336 Ill. 606; Peo. v. City of 
St. Louis, 130 N.EH. 366, 297 Ill. 199; 
Peo. v, Cleveland, C., C. & St. LR. Co., 
121 N.E. 737, 286 Ill. 414; Peo. vy. 
Wabash R. Co., 121 N.E. 737, 286 Ill. 
399; Peo. v. Chicago & N. W. R. Co., 
121 N.E. 731, 286 Ill. 384. 

Minn.—In re Taxes for Itasca 
County, 71 N.W. 265, 68 Minn. 353. 

N.Y.—In re McPherson, 10 N.E. 
685, 104 N.Y. 306, 58 Am.R. 494; Peo- 
ple ex rel. Broderick v. Goldfogle, 211 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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seribing notice and hearing are, of course, manda- 
tory,°7 and observance of such requirements is a 
condition precedent to liability for the tax imposed.°8 
It has been held that the fact that the statute does 
not expressly require notice is immaterial if notice 
is in fact given;*® but it has also been held that 
notice must be provided as an essential part of the 


statutory provision, and not awarded as a mere. 


matter of favor or grace.t° 

On taxpayer’s request, he is entitled to be in- 
formed of the valuation placed on his property by 
the assessor.#1 

[§ 813] b. Sufficiency*—(1) In General. As 
hereinbefore shown‘? the constitutional guaranty 
of due process of law is applicable only to the es- 
sentials of taxation, not to formalities and procedure, 
and if, as to these essentials, the taxpayer has had 
notice and opportunity to be heard, he has had due 
process of law.** Due process of law does not imply 
or require the right to such notice and hearing as 
are considered to be essential to the validity of the 
proceedings and judgments of judicial tribunals.** 
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It involves no violation of due process of law when 
the process of taxation is executed according to 
customary forms and established usages, or in sub- 
ordination to the principles which underlie them.*® 
However, the notice and opportunity to be heard 
need not follow any established or settled practice 
or procedure, or be according to any uniform sys- 
tem of laws,*® but may be varied according to the 
will of the legislature in such manner as to the 
legislature may seem best adapted to enable the tax- 
ing authorities promptly to assess, levy, and colleet 
the taxes needed for the governmental purpose in 
view.*7 

[§ 814] (2) Notice—(a) In General. It is not 
necessary to give the same kind of notice as is re- 
quired in proceedings for taking private property 
under the power of eminent domain.*® It can only 
be said that such notice shall be given as is suitable 
in a given case.*® It is not necessary that the owner 
should have notice of every stage of the proceed- 
ings,°° it being sufficient if he receives reasonable 
notice at any time before the tax becomes an abso- 


N.Y¥.S. 85, 218 App.Div. 677 [aff 205 
N.Y.S. 870, 123 Mise. 399, and aff 152 
N.E. 418, 242 N.Y. 5401; People ex 


‘rel. Stebbins v. Purdy, 129 N.Y.S. 273, 


144 App.Div. 361 [rev 125 N.Y.S. 986, 
69 Misc. 367, and aff 96 N.E. 1127, 203 
Ne ¥e 556+ 

“Due process of Jaw is not violated, 
and the equal protection of the laws 
is given, when the ordinary course is 
pursued in such proceedings for the 
assessment and collection of taxes 
that has been customarily followed in 
the state, and where the party who 
may subsequently be charged in his 
property has had a hearing, or an op- 
portunity for one, provided by the 
statute.” Fallbrook Irr. Dist. v. 
Bradley, 17 S.Ct. 56, 67, 164 U.S. 112, 
41 L.Ed. 369. 

“Whenever by the laws of the state 
or by state authority, a tax, assess- 
ment, servitude, or other burden is 
imposed upon property for the pub- 
lic use, whether it be for the whole 
state or of some more limited portion 
of the community, and those laws pro- 
vide for a mode of confirming or con- 
testing .the charge thus imposed in 
the ordinary courts of justice, with 
such notice to the person or such pro- 
ceedings in regard to the property as 
is appropriate to the nature of the 
case, the judgment in such proceed- 
ings cannot be said to deprive the 
owner of his property without due 
process of law, however obnoxious it 
may be to other objections.” Fall- 
brook Irr. Dist. v. Bradley, 17 S.Ct. 
56, 63, 164 U.S. 112, 41 L.Ed. 369; 
Davidson v. New Orleans, 96 U.S. 97, 
24 L.Ed. 616; Hammond Lumber Co. 
v. Los Angeles County, 285 P. 896, 104 
CaliApp. 235. 

27. U.S.—French v. Hdwards, 13 
Wall. 506, 20 L.Ed. 702. 

Ala.—Walker v. Chapman, 22 Ala. 
116. 

Conn.—Thames Mfg. Co. v. Lath- 
rop, 7 Conn. 550. ; 

: Ti.-Heidenway v. Harding, 168 N. 
BE. 630, 336 Ill. 606; Peo. v. Shortall, 


122 N.E. 60, 287 Ill. 150; Nashville 
v. Weiser, 54 Ill. 245; Cleghorn v. 
Postlewaite, 43 Ill. 428; Marsh v. 


hestnut, 14 Ill. 223. A 
Ky.—Durbin vy. Ohio Valley Tie Co., 
151 °Si We 2, 15 Ky. 74. 

Miss.—Adams v. Clarksdale, 48 So. 
242, 95 Miss. 88; CGT v. Yazoo, 

pete CO; ‘20-0. : 
or Sy J Mitsen v. Riverside Tp., 92 
A. 436, 86 N.J.Law 603. 

N.Y.—Peo. v. O’Donnel, 75 N.E. 540, 
183 N.Y. 9; Jewell v. Van Steenburgh, 
58 N.Y. 85; Peo. v. Lewis, 127 App. 
Div. 107, 111 N.Y.S. 398. 


Pa.—Philadelphia’ Ins. Contribu- 


tionship vy. Yard, 17 Pa. 331. 

Philippine—Roxas v. Rafferty, 37 
Philippine 957. 

R.I.—Taft v. Ballou, 49 A. 895, 23 
R.I. 213; Kettelle v. Warwick, etc., 
Water Co., 49 A. 492, 28 R.I. 114; Mc- 
son eeae v. Hunter, 30 A. 962, 18 RI. 


Vt.—Meserve v. Folsom, 20 A. 926, 
62 Vt. 504; Brush v. Buker, 56 Vt. 
|143; Dean v. Aiken, 48 Vt. 541. 

Wis.—Phillins v. Stevens’ Point, 
25 Wis. 594; Kellogg v. Oshkosh, 14 
Wis. 623. ; 

Can.—Bain v. Montreal, 8 Can.S.C. 
aoe Nicholls v. Cumming, 1 Can.S.C. 

fa] Person who is not taxable in- 
habitant of the township in which the 
property assessed is situated is not 
entitled to the notice provided for by 
some statutes. Guthrie v. Pittsburg 
Dry Goods Co., 47 Pa.Super. 384. 

38. Conn.—Thames Mfg. Co. v. 
Lathrop, 7 Conn. 550. 

Ill.—Heidenway v. Harding, 168 N. 
E. 630, 336 Ill. 606. 

Kan.—Kansas Pac. R. Co. v. Rus- 
sell, 8 Kan. 558. 

Me.—-Lovejoy v. Hunt, 48 Me. 877; 
Moulton y. Blaisdell, 24 Me. 283. 

Mass.—Lowell v. Wentworth, 6 
Cush. 221, 

Mich.—Powers’ App., 29 Mich. 504. 

N.J.—State v. Jersey City, 25 N.J. 
Law 309. 

N.Y.—Bennett v. Buffalo, 17 N.Y. 
383. ; 

39. West Hartford v. Coleman, 89 
A. 1120, 88 Conn. 78. 

40. Security Trust & S. V. Co. v. 
Lexington, 27 S.Ct. 87, 203 U.S. 323, 
51 L.Ed. 204. 

41. Peo. v. Sweitzer, 170 N.E. 728, 
339 Ill. 28; Morel v. Masalski, 164 N. 
Hr -20b, soa itll. 41°" "Darr v...Dawson 
County, 1389 N.W. 852, 93 Neb. 93. 

42. See supra § 96. 

43. Maxwell v. Page, 168 P. 492, 
23 N.M. 356, 5 A.L.R. 155. 

44. Leigh v. Green, 24 S.Ct. 390, 
193 U.S. 79, 48 L.Ed. 623; Bell’s Gap 
R. Co. v. Pennsylvania, 10 S.Ct. 533, 
134 U.S. 232, 33 L.Ed. 892; Kentucky 
Railroad Tax Cases, 115 U.S. 321, 29 
L.Ed. 414; Lent v. Tillson, 14 P. 71, 
72 Cal. 404. 

See Process §§ 29-48. 

“Tt must . . be kept well in mind 
that the courts, without exception, 
have made a broad distinction in the 
meaning and effect of the terms ‘due 
process of law’ and ‘the law of the 
jand’ when coming to apply them to 
actions, proceedings, or prosecutions 
duly and regularly pending in courts 
of justice, and when applying them to 
matters affecting the assessment, 


levy, and collection of taxes, under 
legislative authority by city councils 
or boards invested with authority to 
assess property and levy and collect 
taxes thereon in territory that has 
been set apart as a tax district. So 
marked is this well-recognized dif- 
ference in the application of the rule 
of ‘due process of law’ and ‘the law 
of the land’ that what would be 
deemed to violate their meaning in a 
court proceeding will not be treated 
as violative of it in an ordinary tax 
proceeding. In other words, the as- 
sessment, levy, and collection of tax- 
es is in the very necessity of things 
summary and regulated and con- 
trolled by so many different laws in- 
tended to be adaptable to so many 
different conditions, all of them re- 
quiring prompt action in the assess- 
ment as well as the collection of taxes 
for governmental purposes, that great 
liberality has been displayed by the 
courts in defining and applying the 
safeguard contained in ‘due process of 
law’ and ‘the law of the land.’” 
Board of Levee Com’rs of Fulton 
County v. Johnson, 199 S.W. 8, 13, 178 
Ky. 287, U.R.A.1918E 202. 

45. Bell’s Gap R. Co. v. Common- 
wealth of Pennsylvania. 10 S.Ct. 533, 
134 U.S. 237, 33 L.Ed. 892. 

46. Board of Levee Com’rs of Ful- 
ton County v. Johnson, 199 S.W. 8, 
178 Ky. 287, L.R.A.1918E 202. 

47. Vestel v. Edwards, 85 S.E. 187, 
143 Ga. 368; Board of Levee Com’rs 


of Fulton County v. Johnson, 199 S.W. 


8, 178 Ky. 287, .L.R.A.1918E 202, 

48. Leigh v. Green, 24 S.Ct. 390, 
193 U.S. 79, 48 L.Ed. 623; Bell’s Gap 
R. Co. v. Pennsylvania, 10 S.Ct! 533, 
134 U.S. 232, 33 L.Ed. 892; State v. 
Clement Nat. Bank, 78 A. 944, 84 Vt. 
167, Arm:.Casi1912D° 32> [aff 184) Sit: 
31, 231 U.S. 120, 58 L.Hd. 147]. 

49. Glidden v. Harrington, 23 S. 
Ct. 574, 189 U.S. 255, 47 L.Ed: 798 [aff 
61 N.E. 54, 179 Mass. 486, 94 Am.S.R. 
613]. 

50. U.S.—Weyerhaueser v. Minne- 
sota, 20 S.Ct. 485, 176 U.S. 550, 44 L. 
Ed. 583. 

Iowa.—Chicago & N. W. Ry. Co. v. 
Board of Sup’rs of Hamilton County, 
162 N.W. 868, 182 Iowa 60 [mod 165 
N.W. 390, 182 Iowa 60]. 

Minn.—In re ‘Taxes for Itasca 
County, 71 N.W. 265, 68 Minn. 353. 

N.M.—Maxwell v. Page, 168 P. 492, 
23 N.M. 356, 5 A.L.R, 155. 

Tenn.—Obion County v. Coulter, 284 
S.W. 872, 153 Tenn. 469. 

Tex.—Millers’ Mut. Fire Ins. Co. v. 
City of Austin, (Civ.App.) 210 S.W. 
825. 

Va.—Whitlock v. Hawkins, 53 S.E. 
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lute and final charge.*1 


401, 105 Va. 242; Adams vy. Roanoke, 
45 S.E. 881, 102 Va. 53. 

Wash.—State v. Whittlesey, 50 P. 
119, 17 Wash. 447. 

51. Vanduzen v. Irvin, 75 S.E. 649, 
138 Ga! 524; McWilliams v. City of 
Tallapoosa, 73 S.E. 510, 137 Ga. 283; 
Peo. v. Arnold Bros., 118 N.H. 702, 282 
Tll. 305; Maxwell v. Page, 168 P. 492, 
23 N.M. 356, 5 A.L.R. 155. 

[a] Implied repeal.—The Revenue 
Act of 1919, though it purports to be 
a complete revision of the tax laws 
and to recover the entire subject, did 
not impliedly repeal Code 1907, § 2228, 
requiring the Tax Commission to give 
notice to a taxpayer of a hearing for 
revaluation of the property, since the 
Legislature is presumed to have 
known of a decision that such notice 
was essential to the validity of a re- 
valuation, and that the Code, provi- 
sion was not repealed by the Revenue 
Act 1915, so that it will not be pre- 
sumed the Legislature intended to re- 
peal it, in the absence of any provi- 
sion in the act of 1919 requiring no- 
tice of revaluation, and therefore sec- 
tion 138, par. “m,” Act of 1919, au- 
thorizing revaluation, is not void be- 
cause it requires no notice to the tax- 
payer. State Tax Commission v. 
Tennessee Coal, Iron & R. Co., 89 So. 
179, 206 Ala. 355. : 

52. State v. Whittlessey, 50 P. 119, 
17 Wash, 447. 

53. North Battleford v. Brehaut, 
13 Sask.L. 202. 

54. Saranac Land, etc., Co. v. Rob- 
erts, 125 App.Div. 333, 109 N.Y.S. 547 
{aff 88 N.E. 753, 195 N.Y. 303]. 

'. 55. U.S.—Ontario Land Co. v. Wil- 
fong, 32 S.Ct. 328, 223 U.S. 543, 56 L. 
‘Eid: 544; Longyear v. Toolan, 28 S.Ct. 
506, 209 U.S. 414, 52 L.Ed. 859 [aff 
107 N.W. 699, 144 Mich. 55, 121 Am. 
S:R. 603]; King v. Portland City, 22 
S.Ct. 290, 184 U.S. 61, 46 L.Ed. 431 [aff 
63_P. 2, 38 Or. 402, °55 L.R.A. 812]; 
Del Castillo v. McConnico, 18 S.Ct. 
229,168 U.S. 674, 42 L.Ed. 622; West- 
ern Union Tel. Co. v. Trapp, 186 F. 
114, 108 C.C.A. 226; Oskamp v. Lewis, 
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Ind.—Hubbard v. Goss, 62 N.E. 36, 
157 Ind. 485; Hyland v. Brazil Block 
Coal Co., 26 N.E. 672, 128 Ind. 335. 

Neb.—State v. Several Parcels of 
Land, 119 N.W. 21, 83 Neb. 13, L.R.A. 
1916E 1. ‘ 

N.Y.—Peo. v. Purdy, 144 App.Div. 
361, 129 N:.Y.S, 273, [aff 96 NH. 1127 
mem, 203 N.Y. 555 mem]. 

Tex.—Wolffarth v. Delay, (Civ. 
App.) 142 S.W. 617, : 

Vt.—State v. Clement Nat. Bank, 
ie A. 944, 84 Vt. 167, Ann.Cas.1912D 

Wis.—Strange v. Oconto Land Co., 
117 N.W. 1023, 1386 Wis. 516. 

56. Ontario Land Co. v. Yordy, 29 
$.Ct. 278, 212 U.S. 152, 58 L.Ed. 449, 

57. U.S.—Glidden v. Harrington, 
23 S.Ct. 574, 189 U.S. 255, 47 L.Ed. 798 
[aff 61 N.E. 54, 179 Mass. 486, 94 Am. 
S.R. 613]; Pittsburgh, etc, Railway 
Co. v. Backus, 14 S.Ct. 1114, 154 U.S. 
421, 38 L.Ed. 1031. 

Ill.—Peo. v. International Salt Co., 
84 N.E. 278, 233 Ill. 223; Grant Land 
Assoc. v. People, 72 N.E. 804, 213 Ill. 
256; Gage v. Evans, 90 Ill. 569 [aff 
1 Tl.App. . 202). 

Ilowa.—Foy v. Coe College, 64 N.W. 


It has even been held that 
it is sufficient if the property owner has notice be- 
fore his title to his property is actually divested 
by issuance of a deed to another person.°? 
Presumption. It may be presumed, until the con- 
trary is shown, that notice was duly transmitted ;°* 
but notice will not be presumed where, under the 
procedure adopted, it was not required by statute.°* 
[§ 815] (b) Form. No particular form or method 
of notice is required to constitute due process.°* 
Since the taking of property under the power of 
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opportunity, .as 


636, 95 Iowa 689. 

Kan.—Gilmore v. Hentig, 5 P. 781, 
33 Kan. 156. 

La.—Legendre v. St. Charles Par- 
ish, 32 So.'528, 108 La. 515. 

Minn.—State v. Security Nat. Bank, 
173 N.W. 885, 143 Minn. 408, 

Miss.—_State v. Wheatley, 74 So. 
427, 113 Miss. 555. 

Neb.—Chicago, ete., R. Co. v. Rich- 
eo County, 100 N.W. 950, 72 Neb. 

Nev.—State v. Wells Fargo & Co., 
150 P. 836, 38 Nev. 505 [aff 39 S.Ct. 
62, 248 U.S. 165, 63 L.Ed. 190]. 

Ohio.—Hammond v. Winder, 126 N. 
B. 409, 100 OhioSt. 433, 24 A.L.R. 318. 

Or.—Smith v. Hurlburt, 217 P. 1093, 
108 Or. 690. 

Pa.—Winton Coal Co. v. Lackawan- 
na County, 1 Lack.Leg.N. 195. 

S.D.—Tripp v. City of Yankton, 74 
N.W. 447, 10 S.D. 516. 

Wash.—Sparks v. Standard Lum- 
ber Co., 159 P. 812, 92 Wash. 5%4, 

N.S.—Im re Gillies, 42 N.S. 44. 

58. Ballard v. Hunter, 27 S.Ct. 261, 
204 U.S. 241, 51 L.Hd. 461 [aff 85 S.W. 
252, 74 Ark. 174]; Susman v. Pitts- 
burgh Bd. of Education, 228 F. 217; 
State v. Silver Bow County Second 
eee Dist. Ct., 109 P. 438, 41 Mont. 

59. U.S.—William Ash Co. v. 
Reclamation Board of State of Cali- 
fornia, 45 S.Ct. 194, 266 U.S. 589, 69 
L.Ed. 456; Turner v. Wade, 41 S.Ct. 
27, 254 U.S. 64, 65 L.Ed. 134; London- 
er’ v. Denver, 28 S.Ct. 708, 210 U.S. 
373, 52 L.Ed. 1103; lLongyear v. 
Toolan, 28 S.Ct. 506, 209 U.S. 414, 52 
L.Ed. 859 [aff 107 N.W. 699, 144 Mich. 
55, 121 Am.S.R. 603]; BaHard Ww. 
Hunter, 27° S.Ct. 261, 204 U.S. 241, 51 
L.Ed. 461 [aff 85 S.W. 252, 74 Ark. 
174]; Glidden v. Harrington, !23 S.Ct. 
574, 189 U.S. 255, 47 L.Ed. 798 [aff 
61 N.E. 54, 179 Mass. 486, 94 Am.S.R. 
613];.Jackson Lumber Co. v. McCrim- 
mon, 164 F. 759; Campbellsville Lum- 
ber Co. v. Hubbert, 112 F. 718, 50 C. 
C.A. 435 [aff 24 S.Ct. 28, 191 U.S. 70, 
48 L.Ed. 101]. 

Ala.—Miller-Brent Lumber Co. 
State, 97 So. 97, 210 Ala. 30. 

. Ill.—Peo. v. Kimmel, 154 N.E. 97, 
323 Ill. 261; Peo. v. Day, 115 N.E, 732, 
277 Ill. 548. 

La.—Shreveport v. Jones, 26 La,Ann. 
708; Bond _v. Hiestand, 20 La.Ann. 
139; New Orleans y. Cannon, 10 La. 
Ann. 764. 

Minn.—In re Taxes for Itasca 
County, 71 N.W. 265, 68 Minn. 353. 

Tex.—Young v. Jackson, 110 S.W. 
74, 50 Tex.Civ.App. 351. 

Vt.—Clark v. City of Burlington, 
143 A. 677, 101 Vt. 391. 

Wash.—Kinkade v. Witherop, 69 P. 
399, 29 Wash. 10. 

“Where the statute prescribed the 
court in which and the time at which 
the various steps in the collection 
proceedings shall be taken, a notice 
by publication to all parties interest- 
ed to appear and defend is suitable, 
and one that sufficiently answers the 
demand-of due process of law.” In 
re Taxes for Itasca County, 71 N.W. 
265, 267, 68 Minn. 353. 

[a] Notice by three successive 
publications in a newspaper, allowing 
ten days after the last publication 


ve 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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taxation is a proceeding in rem,°* such notice need 
not be personal.®* 
lication®® or by posting in public places®® is suffi- 
cient, and the enactment of a tax law has itself been 
held sufficient notice where it prescribes the time and 
the place for meeting of assessors with opportunity 
then to be heard,®! or where the only mode prescribed 
. for collection is by suit.” 
scribes the time when objections to the tax may 
be made and heard, and when notice is given of such 


Constructive notice,°’ by pub- 


When the statute pre- 


required by the statute, there is 


for the filing of objections, has been 
held sufficient. New Whatcom vy. 
Bellingham, 47 P..236, 16 Wash. 131 
[aff 19 S.Ct. 205, 172 U.S. 314, 43 L. 
Ed. 460]. : ; 

{b] Sunday edition.—Where the 
paper selected is a daily, and its pro- 
prietors also publish a Sunday paper 
of the same name, but which is not 
regarded as belonging to the regular 
daily issue, and instead of being de- 
livered to subscribers is sold only to 
newsdealers and newsboys, such pa- 
per is a different and distinct one and 
publication wholly in such Sunday is- 
sue, or partly therein and partly in . 
the regular daily issue, would not be 


se ers Scammon vy. Chicago, 40 
ll. 6. 
60. Glidden vy. Harrington, 23 S. 


Ct. 574, 189 U.S. 255, 47 L.Ed. 798 [aff 
ne 54, 179 Mass. 486, 94 Am.S.R. 
6 ‘ 

61. U.S.—Turner v. Wade, 41 S.Ct. 
27, 254 U.S. 64, 65 L.Hd. 134; Clem- 
ent Nat. Bank v. Vermont, 34 S.Ct. 31, 
231 U.S. 120, 58 L.Ed. 147; Londoner 
v. Denver, 28 S.Ct. 708, 210 U.S. 373, 
52 L.Ed. 1103; Pittsburgh, etc., R. Co. 
v. Backus, 14 S.Ct. 1114, 154 U.S. 421, 
38 L.Ed. 1031 [aff33 N.E. 432, 133 Ind. 
625]; Cincinnati, N. O: & T. P. R. Co. 
v. Commonwealth-of Kentucky, 6 S. 
Ct. 57, 115 U.S. 321, 29 L.md. 414;. 
State Railway Tax Cases, 92 U.S. 575, 
23 L.Ed. 663; St. Louis, ete., R. Co. 
v. Davis, 132. F., 629. - ; 

Cal.—Lahman v. Hatch, 56 P. 621, 
124, Cal il. 

Colo.—Peo. v. Pitcher, 138 P. 509, 56 
Colo. 343 [aff 36 S.Ct. 141, 239 U.S. 
441, 60 L.Ed. 372]. 

Ill. Heidenway v. Harding, 168 N. 
EB. 630, 336 Ill. 606. ; 

Ind.—Baltimore, ete, R. Co. v. 
Sawvel, 33 N.H. 4382, 133 Ind. 625, 37 
N.E. 1018, 138 Ind. 696 [aff 14 S.Ct. 
1114, 154 U.S. 421, 38 L.Ed. 1031]; 
Lake Shore, etc., R. Co. v. Smith, 31 
N.E. 196, 131 Ind. 512. 

Neb.—Beatrice v. Wright, 101 N.w. 
1039, 72 Neb. 689; Chicago, etce., R. 
Co. v. Richardson County, 100 N.w. 
950, 72 Neb..482; State v. Back, 100 
N.W. 952, 72 Neb. 402, 69 L.R.A. 447, 

Ohio.—State v. Jones, 37 N.E. 945, 
51 Ohio 492. 

S.D.—Ohlwine v. Bushnell, 143 N. 
W. 362, 32 S.D. 426. 

Vt.—Clark v. City of Burlington, 
143 A. 677, 101, Vt. 391. 

Wis.—Strange v. Oconto Land Co., 

117 N.W. 1028, 1386 Wis. 516; Chica- 
go, etc., R. Co. v. State, 108 N.W. 557, 
128 Wis. 553. , 
, ‘A public statute, which specifies 
the day and place when a board of 
equalization will meet, before which 
taxpayers may be heard to urge ob- 
jections to the assessment and an op- 
portunity to contest the validity of 
the tax proceeding, constitutes due 
process of law.’’ Ohlwine v. Bush- 
nell, 143 N.W.+362, 32 S.D. 426, 432. 

62. Clement Nat. Bank v. Vermont, 
34 S.Ct. 31, 231. U.S. 120, 58 L.Ed. 147 
[aff 78 A. 944, 84 Vt. 167, Ann.Cas. 
1912D 22]; Bell’s Gap R. Co. v. Penn- 
sylvania, 10 S.Ct. 533, 134 U.S. 232, 
33 L.Ed. ‘892; Vanceburg, etc., Turnp. 
Road Co. v.. Maysville, ete., R. Co., 
(Ky.) 638 S.W. 749; Clark v. City of 
Burlington, 143 A. 677, 101 Vt. 391. 


=p 


§§ 815-816] 


a compliance with the constitutional provision rela- 
tive to due process of law.*® While a particular 
notice may be fatally defective or erroneous and 
a nullity,®* the courts are inclined to uphold a no- 
tice which, although irregular in minor particulars, 
is sufficient to bring home in any way to the actual 
knowledge of the person affected the facts of which 
it is supposed to inform him.® 

[§ 816] (3) Hearing’*—(a) In General. Due 
process of law requires for the legal exertion of the 
power of taxation such opportunity to appear and 
be heard as the circumstances of the case require.°* 
If the preceeding is found to be suitable or admis- 
sible in the special case it will be adjudged to be 
due process of law;*® but if found to be arbitrary, 
oppressive, and unjust, it may be declared to be not 
due process of law.°® Where the taxpayer is enti- 
tled to a hearing, it is essential that the law should 
afford it to him as a matter of right,7° and it, will 
not suffice that the taxpayer may have been afforded 
a hearing as a matter of grace.71_ Nor is it enough 
that an opportunity is given to submit in writing 
all objections to and complaints of the tax to the 
board,*? as a hearing in its very essence demands 
that he who is entitled to it shall have the right to 
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support his allegations by arguments, however brief, 
and, if-need be, by proof, however informal.7? A 
hearing which is a mere form is not due process of 
law.** If the owner of the property to be taxed, 
has had his day in court the due process of law 
clause is not violated.7° A taxpayer cannot com- 
plain that his property is being taken without due 
process of law if the tax is to be enforced by a suit: 
to which he is to be made a party,*® or if he is ae- 
corded the right to be heard upon an application. 
for abatement,’? or the right of injunction against. 
collection is accorded, by which the validity of the 
assessment may be judicially determined,’® or if he 
is accorded the right of appeal.7® However, as the 
hearing need not be of a judicial character,®° it is, 
not necessary to due process of law that the owner 
of property be given the right of appeal to the 
courts.$4_ Aceordingly an act authorizing the tax 
commissioner to appeal from an order of the court 
of county commissioners dismissing assessment pro- 
ceedings is not unconstitutional for failure to afford 
the taxpayer an equal opportunity to appeal.§? So, 
an act giving the attorney-general twenty days and 
taxpayers five days to appeal from assessments has 
been held not to violate the guaranty of due process 


' 


63. Herzfeld-Phillipson Co. Vv. 
City of Milwaukee, 189 N.W. 661, 177 
Wis. 431. 

64. Foulkes v. Nevers, 111 A. 335, 
119 Me. 315; Bartlett v. Tufts, 134 
N.E. 630, 241 Mass. 96; Town of Wil- 
liamstown v. Williamstown Co., 144 
A. 203, 101 Vt. 419. 

[a] Compliance with notice must 
be possible-—Peo. v. Feitner, 83 N.E. 
592,191 N.Y. 88 [rev 120 App.Div. 838, 
£05 NSY-S. 9937. 

65. U.S.— Western Union Telegraph 
an v. Trapp, 186 F. 114, 108 C.C.A. 

26. 

Tll.— Werner v. Reid, 153 N.E. 633, 
322 Ill. 613. 

Kan.—Missouri River, etc., R. Co. 
v. Morris, 7 Kan. 210. 

Md.—Carstairs v. Cochran, 52 A. 
601, 95 Md. 488 [aff 24 S.Ct. 318, 193 
U.S. 10, 48 L.Ed. 596]. 

N.Y.—Joseph Fahys & Co. v. 
Vaughn, 125 N.Y.S. 280, 68 Misc.Rep. 
541. 

Pa.—Union Coal Co. v. Cooner, 27 
Pa.Super. 95. ; . 

Wash.—Edison Electric Illuminat- 
ing Co. v. Spokane County, 60 P. 132, 
22 Wash. 168. 

Wyo.—Albany Mut. Bldg. Assoc. v. 
Laramie, 65 P. 1011, 10 Wyo. 54. 

Ont.—Great Western R. Co. v. Rog- 
ers, 29 U.C.Q.B. 245. 

{a] Incorrect description of stat- 
ute.—An assessment valid under the 
act in force at the time is not in- 
validated by the fact that the tax 
commissioners, in their notice to the 
property-owner, incorrectly describe 
the statute under which they as- 
sumed to act in making the assess- 
ment. Peo. v. Barker, 35 App.Div. 
486, 54 N.Y.S. 848 [aff 54 N.E. 1093, 
£59 Nc Y. 1569 11. 

66. Proceedings for review and 
correction of assessment generally 
-see infra § 990 et seq. | 
_ 67. Central of Georgia R. Co. v. 
Wright, 28 S.Ct. 47, 207 U.S. 127, 52 
L.Ed. 134, 12 Ann.Cas. 463 [rev 54 S. 
BE. 52, 64, 125 Ga. 589, 617]. 

68. Hagar y. Reclamation. Dist. 
No..108, 4 S.Ct. 668, 111. U.S. 701, 28 
L.Ed. 569; Davidson v. New Orleans, 
96 U.S. 97, 24 L.Ed. 616; Wulzen v. 
Board of Supervisors, 35 P. 353, 101 
Cal. 15, 40 Am.S.R. 17; Lent v. Till- 
son, 14 P. 71, 72 Cal. 404; Stanton v. 
State Tax Commission, 151 N.E. 760, 
114 OhioSt. 658. : ; 

69. Hagar v. Reclamation Dist. 
No. 108, 4 S.Ct. 668, 111 U.S. 701, 28 
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L.Ed. 569; Davidson v. New Orleans, 
96 U.S. 97, 24 L.Ed. 616; Wulzen v. 
Board of Supervisors, 35 P. 358, 101 
Cal. 15:40" Am'!S.R..17;" Lent *v. Till- 
son, 14 P. 71, 72 Cal. 404. 

70. Shippen Bros. Lumber Co. v. 
Elliott, 65 S.B. 509, 184 Ga. 699. 

71. Shippen Bros. Lumber Co. v. 
Elliott, supra. 

72. Londoner v. Denver, 28 S.Ct. 
708, 210 U.S.. 373, 52 L.Ed. 1103. 

73. Londoner v. Denver, supra. 

[a] Restrictions of defenses in 
hearings by affecting rules of evi- 
dence or otherwise must not be arbi- 
trary or oppressire. Louisville v. 
Cochran, 82 Ky. 15. 

74 Trenton & Mercer County Trac- 
tion Corporation y. Mercer Count 
Board of Taxation, 105 A. 222, 92 Nw. 
Gee 398 [rev 102 A. 361, 91 N.J.Law 

75. Ceylon Co. v. Hawkins, 80 So. 
754, 206 Ala. 246; Hammond Lumber 
Co. v. Los Angeles County, 285 P. 
896, 104 Cal.App. 235; State v. Schrop- 
fer, 142 P. 1199, 81 Wash. 699; State 
vy. Jerome, 141 P. 753, 80 Wash. 261. 

{a] Thus, where property is as- 
sessed by an approved method of 
valuation which, after ample hearing, 
was approved by a tribunal duly con- 
stituted by law, and the taxpayer 
having further invoked the revisory 
powers of the courts of justice, plain- 
tiff has had his fuil day in court and 
is not deprived of his property with- 
out due process of law. Hammond 
Lumber Co. v. Los Angeles County, 
285 P. 896, 104 Cal.App. 235. 

76. Walston v. Nevin, 9 S.Ct. 192, 
128 U.S. 578, 32 L.Ed. 544;° Hagar v. 
Reclamation District No. 108, 4 S.Ct. 
663, 111 U.S. 701, 28 L.Ed. 569; State 
v. Several Parcels of Land, 119 N.W. 
21, 88 Neb. 138, L.R.A.1916E 1; King 
yv. City of Portland, 63 P. 2, 38 Or. 402, 
55 L.R.A. 812 [aff 22 S.Ct. 290, 184 
U.S. 61, 46 L.Ed. 431]. 

77. State v. Several Parcels of 
Land, 119 N.W. 21, 83 Neb. 13, L.R.A. 
1916E 1. 

78. McMillen v. Anderson, 95 U.S. 
37, 24 L.Ed. 335; Susman v. Pitts- 
burgh Bd. of Education, 228 F. 217; 
State v. Several Parcels of Land, 119 
N.W. 21, 83 Neb. 13, L.R.A.1916E 1; 
King v. City of Portland, 63 P. 2, 38 
Or. 402, 55 L.R.A. 812 [aff 22 S.Ct. 290, 
184 U.S. 61, 46 L.Ed. 431]. 

79. Susman v. Pittsburgh Bd. of 
Education, 228 F. 217; Bankers’ Trust 


Co. v. State, 114 A. 104, 96 Conn. 361 
{aff sub nom. Bankers’ Trust Co. v. 
Blodgett, 43 S.Ct. 233, 260 U.S. 647, 67 
L.Ed. 439]; State v. Several Parcels 
of Land, 119 N.W. 21, 83: Neb. 13, L. 
R.A.1916E 1; King v. City of Port- 
land, 63' PB.’ 2,°38 ‘Or. 402,°55 L.R.A: 
812 [aff 22 S.Ct. 290, 184 U.S. 61, 46 
L.Ed. 431]; Towns v. Klamath Coun- 
ty; 53 P2604; 33" Ore 225; 

{a] Further appeal.—That circuit 

eourt may erroneously apply taxing 
law, does not render it unconstitu- 
tional for failure to authorize a fur- 
ther appeal to supreme court. Shidel- 
er v. Martin, 137 N.E. 528, 192. Ind. 
dare [overr reh 186 N.E. 1, 192 Ind. 
5 : 
80. U.S.—Palmer v. McMahon, 10 
S/Ct.'324;°133° U.S." 660; 33. wd! 7172: 
Chicago, M. & St. P. Ry. Co. v. Drain- 
age Dist. No. 8 of Shelby County, 
Iowa, 253 F. 491. 

Ala.—State v. Bley, 30 So. 2638, 162 
Ala. 239. 

Ariz.—Yuma County v. Arizona & 
S. R. Co., 243 P. 907, 30 Ariz. 27. 


Ga.—Vestel v. Edwards, 85 S.E. 
187,°143 Ga. 368. 
Ill._—Bay Bottoms Drainage Dist. 


v. Stokes, 125 N.E. 716, 291 Ill. 68. 

Ind.—Harmon v. Bolley, 120 N.E. 
33, 187 Ind. 511; 2° A.L:R. 609. 

Kan.—Gilmore vy. Hentig, 5 P. 781, 
33 Kan. 156. 

Mich.—W eimer 30 
Mich, 201. 

Neb.—Trainor v. Maverick L, & T. 
Co., 114 N.W. 932, 80 Neb. 626. 

Okl.—Anderson vy. Ritterbusch, 98 
P..1002, ‘22° Okl. 761. 

Or.—Northwest Auto Co. v. Hurl- 
burt, 207 P. 161, 104 Or. 398. 

S.D.—Tripp v. City of Yankton, 74 
N.W. 447, 10 S.D. 516. 

W.Va.—State v. Sponaugle, 32 S.B. 
2835, 4D Wa a cALD, Ao) aoa gene 

81. Air-Way Electric Appliance 
Corporation v. Archer, 279 F. 878 [rev 
sub nom. Air-Way Electric Appli- 
ance Corporation v.,Day, 45 S.Ct. 12, 
266 AWS. “71, 469 Ted. 169} Statesve 
Bley, 50 So. 268, 162 Ala. 239; Collins 
v. Keokuk, 91 N.W. 791, 118 Iowa 30. 

[a] Reason for rule.—“The valua- 
tion of property is not such exercise 
of judicial authority as necessarily 
involves the right of appeal to judi- 
cial tribunals. State v. Bley, 50 So. 
263, 264, 162 Ala. 239. 

82. State v. Bley, 50 So. 2638, 162 
Ala. 239. 


v. Bunbury, 
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83. Robinson Land & Lumber Co. 
v. Roberson, 89 So. 160, 126 Miss. 535. 

84 U.S—Palmer v. McMahon, 10 
S.Ct. 324, 133 U.S. 660, 33 L.Ed. 772; 
McLeod v. Receveur, 71 F. 455, 18 C. 
C.A. 188. 

Ala.—State v. Bley, 50 So. 263, 162 
Ala. 239. 

Ark.—Clay County v. Brown Lum- 
ber Co., 119 S.W. 251, 90 Ark. 413. 

Ga.—Martin v. Pollock, 87 S.E. 793, 
144 Ga. 605; McWilliams v. Talla- 
poosa, 73 S.B. 510, 137 Ga. 283. 

Mass.—Corcoran v. Cambridge, 85 
N.E. 155, 199 Mass. 5, 18 L.R.A. 189. 

N.Y.—Peo. v. Turner, 40 N.E. 400, 
145 N.Y. 451 [aff 18 S.Ct. 38, 168 U-S. 
90, 42 L.Ed. 392]; Peo. v. Purdy, 144 
App.Div. 361, 129 N.Y.S. 273 [rev 69 
Misc. 367, 125 N.Y.S. 986, and aff 96 
N.E. 1127 mem, 203 N.Y. 555 mem]. 

Pa.—Brackney v. Crafton Borough, 
31 Pa.Super. 413. 

Tenn.—Tennessee Fertilizer Co. v. 
McFall, 163 S.W. 806, 128 Tenn. 645. 

“If the taxpayer be given an op- 
portunity to test the validity of the 
tax at any time before it is made final, 
whether the proceedings for review 
take place before a board having a 
quasi judicial character, or before a 
tribunal provided by the State for the 
purpose of determining such ques- 
tions, due process of law is not de- 
nied.” Hodge v. Muscatine County, 
25 S.Ct. 237, 196 U.S. 276, 281, 49 L.Ed. 


ATT. 

[a] A hearing before (1) apprais- 
ers (Martin v. Pollock, 87 S.E. 793, 
144 Ga. 605), or (2) the mayor and 
eouncil of a city (McWilliams v. 
Tallapoosa, 73 S.H. 510, 137 Ga. 283), 
is sufficient. 

[b] The gross production tax law 
of 1916 (Laws Ex. Sess. 1916, c. 39) 
is not void because of the failure to 
expressly give the taxpayer the right 
to contest the action of the auditor 
in revising and correcting the tax- 
-payer’s return of production, as the 
test of whether the tax is too high or 
too low is whether it is greater or 
less than a general ad valorem tax 
would be, and the statute expressly 
authorizes the board of equalization 
to take testimony on this question. 
Exchange Oil Co. v. State, 193 P. 999, 
80 Cal. 52. 

Review by boards or officers gener- 
ally see infra §§ 1004-1074. 

85. Cleveland, ete, R. Co. v. 
Backus, 33 N.E. 421, 133 Ind. 513, 18 
SD gents SPA 

86. Kelly v. Allen, 49 F.(2d) 876 
[cert den Allen v. Kelly, 52 S.Ct. 23]; 
McLeod v. Receveur, 71 F. 455, 18 C. 
C.A. 188; Ray v. Armstrong, 131 S.W. 
1039, 140 Ky. 800. 

87. U.S.—U. S. v. 
Dall... 42,:1, L.Ed. 502. 

Ala.—State v. Bley, 50 So, 263, 162 
Ala. 239. : 

Ga.—MecWilliams v. City of Talla- 
poosa, 73 S.E. 510, 137 Ga. 283. 

Ind.—Indianapolis, ete, R. Co. v. 
Backus, 33 N.HE. 443, 133 Ind. 609; 
Cleveland, etc., R. Co. v. Backus, 33 
N.E. 421, 133 Ind. 5138, 18 L.R.A. 729; 

Mass.—Gibbs vy. Hampden County 
Somrs., 19 Pick. 298; Chase v. Black- 
.Stone Canal Co., 10 Pick. 244. 
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The requirement of due process is satis- 
fied by the opportunity for a hearing before an 
administrative board,§* such as a board of tax com- 
missioners®® or a board of equalization;*® and the 
decision of such body may be made final.’? 
law fixes a tax on the basis of a report to be made 
by the taxpayer himself, no further hearing is re- 
A statutory appointment of a date to 
make objections to antecedent steps in the matter 
of assessments for taxation affords a sufficient op- 
portunity for a hearing thereon to answer the re- 
quirements of due process of law.®® 

Rehearing. In accordance with the general rule®°® 
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If the 
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rehearings are not essential to due process of law 
in tax proceedings.°! 
judgment, satisfies the-demand of the constitution.°” 

[§ 817] (b) Time. 
a hearing of the property owner at some stage of the 
tax proceedings, that is all that is required.®* 
process is afforded if the taxpayer has an oppor- 
tunity to question the validity or the amount of an 
assessment before the amount is determined,®* or 
at any subsequent proceedings to enforce its collec- 
tion,®® or at..any time before liability for the tax 


One hearing, if ample, before 


Where provision is made for 


Due 


becomes finally and irrevocably fixed.°® Due process 


Tex.—State v. Chicago, R. I. & 
Ry. Co., (Commn.App.) 263 S.W. 
[aff (Civ.App.) 241 S.W. 255]. 

[a] Thus, when question of val- 
uation for taxation has been once 
regularly referred to county board of 
equalization under Rev. St. arts 7524, 
7569, 7570 (Const. art 8 § 18), its val- 
uation is final, and after taxpayer has 
paid according to such valuation, and, 
in absence of statute authorizing fur- 
ther assessment, any attempt to re- 
quire him to pay ‘additional tax on 
ground of undervaluation would con- 
stitute taking of property without 
due process. State v. Chicago, R. I. 
& G. Ry. Co., (Tex.Commn.App.) 263 
oe. 249 [aff (Civ.App.) 241 S.Ww. 

88. Pullman Co. v. Knott, 35 S.Ct, 
2, 235 U.S. 28, 59 L.Ed. 105. 

89. State v. Harrison, 125 S.W. 
1115, 226 Mo. 158. 

90. See Constitutional Law § 1009. 

91. Pittsburgh, ete, R. Oo Vv. 
Backus, 14 S.Ct. 1114, 154 U.S. 421, 
38 L.Ed. 1031; Vestel v. Edwards, 85 
S.E. 187, 189, 143 Ga. 368. 

92.) “Pittsbureh,, (tel, 7 Re Com we 
Backus, 14 S.Ct. 1114, 154 U.S. 421, 38 
L.Ed. 1031. ; 

93. U.S.—Chicago, M. & St. P. Ry. 
Co. v. Drainage Dist. No. 8 of Shelby 
County, Iowa, 253 F. 491. 

Ill.— Peo. v. Arnold Bros., 118 N.E. 
702, 282 Til. 305. 

Ind.—Cummings v. Pence, 91 N.E. 
529, 174 Ind. 115. 

Pa.—In re Tax Sales by County 
Treasurer, 15 Pa.Dist.&Co. 223. 

Tenn.—Obion County v. Coulter, 284 
S.W. 372, 153 Tenn. 469; Tennessee 
Fertilizer Co. v. McFall, 163 S.W. 806, 
128 Tenn, 645. 

Va.—Whitlock vy. Hawkins, 53 S.B. 
401, 105 Va. 242, 

94 U.S.—McGregor v. Hogan, 44 S. 
Ct. 60,263: U.S. 234, 68 ibd 282. 
Gallup v. Schmidt, 22 S.Ct. 162, 183 
U.S. 300, 46 L.Ed. 207; Winona, etc., 
Land Co. v. Minnesota, 16 S.Ct. 83, 
159 U.S. 526, 40 L.Ed. 247; St. Louis, 
etc., R. Co. v. Davis, 132 F. 629. 

Minn.—State v. Minnesota, etc., 
Power, Co., 141 N.W. 839, 121 Minn, 
421; In re Taxes for Itasca County, 
71 N.W. 265, 68 Minn. 353. 

N.J.—New Jersey Cent. R. Co. v. 
State Bd. of Assessors, 67 A. 672, 75 
N.J.Law 120 [aff 69 A. 239, 75 N.J. 
Law 771]. 

Tenn.—Tennessee Fertilizer Co. vy. 
McFall, 163 S.W. 806, 128 Tenn. 645, 

_Tex.—Millers’ Mut. Fire Ins. Co. v. 
wae. of Austin, (Civ.App.) 210 S.w. 


Vt.—Clark vy. City of Burlingto 
143 VAS 677° 101) Vita 390. noe 
Va.—Powers v. City of Richmond, 
94 S.E. 808, 122 Va. 328 [error dism 
rite 118, 251 U.S. 539, 64 L.Ed. 
Wash.—Sparks vy. Standard Lumber 
Co., 159 P. 812, 92 Wash. 584. 

95. U.S.—Gallup v. Schmidt, 22 Ss, 
Ct. 162, 183 U.S. 300, 46 L.Ed. 207: 
Winona, etc., Land Co. v. Minnesota, 
16 S.Ct. 88, 159 U.S. 526, 40 L.Ed. 247: 
et Louis, etc., R. Co. v. Davis, 132 F. 
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does not require that a person have an opportunity 


Ill.—People v. Arnold Bros., 118 N. 
E. 702, 282 Ill. 305. 

Minn.—State v. Minnesota, etc., 
Power Co., 141 N.W. 839, 121 Minn. 
421; In re Taxes for Itasca County, 
71 N.W. 265, 68 Minn. 353. 


N.J.—New Jersey Cent. R. Co. v. 


State Bd. of Assessors, 67 A. 672, 75° 


N.J.Law 120 [aff 69 A. 239, 75 N.J. 
Law 771]. 
Tenn.—Tennessee Fertilizer Co. v. 
McFall, 163 S.W. 806, 128 Tenn. 645. 
_Tex.—Millers’ Mut. Fire Ins. Co._v. 
woe, of Austin, (Civ.App.) 210 S.W. 


Vt.—State v. Clement Nat. Bank, 
78 A. 944, 84 Vt. 167, Ann.Cas.1912D 
22 [aff 34 S.Ct. 31, 231 U.S. 120, 58 L. 
Ed. 147). 

Va.—Powers v. City of Richmond, 
94 S.E. 803, 122 Va. 328 [error dism 
ris Wied 118, 251 U.S. 539, 64 L.Ed. 

96. U.S.—McGregor y. Hogan, 44 
S.Ct. 50, 263 U.S. 234, 68 L.Ed. 282; 
Turner v. Wade, 41 S.Ct. 27, 254 U.S, 
64, 65 L.Hd. 134; Londoner y. Denver, 
28 S.Ct. 708,210 .U.S.. 373,.52) Lid. 
1103; Hodge v. Muscatine County, 25 
S.Ct. 237, 196 U.S. 276, 49 L.Ed. 477 
Laff 96 N.W. 968, 121 Lowa 482, 104 
Am.S.R. 304, 67 L.R.A. 624]; King v. 
City of Portland, 22 S.Ct. 290, 184 U.S. 
61, 46 L.Ed. 431; Gallup y. Schmidt, 
22 S.Ct. 162, 183 U.S. 300, 46 L.Ed. 
207; Weyerhaueser v. Minnesota, 20 
S.Ct. 485, 176 U.S. 550, 44 L.Ed. 583 
[aff 75 N.W. 718, 72 Minn. 519]; Pitts- 
burg, etc., Ry. Co. v. Backus, 14 S.Ct. 
1114, 154 U.S. 421, 38 L.Ed. 1031 [quot 
Vestel v. Edwards, 85 S.H.-187, 189, 
143 Ga. 368]; St. Louis, ete., R. Co. v. 
Davis, 132 F. 629. 

Ga.—Van Duzer v. Irvin, 75 S.E. 
649, 188 Ga. 524; McWilliams y. City 
ae tate 73 S.E. 510, 137 Ga. 


Ind.—Cummings y. Pence, 91 N.E. 
52950 17-46 Inds 1 1b, 

Ky.—Ray v. Armstrong, 131 S.Ww. 
1039, 140 Ky. 800. 

Minn.—Nelson Lumber Co. v. Mc- 
Kinnon, 63 N.W. 630, 51 Minn. 219. 

Mo.—State v. Harrison, 125 S.w. 
1115, 226 Mo. 158. 

Neb.—State v. Several Parcels of 
Land, 119 N.W. 21, 83 Neb. 13, L.R.A. 
1916E 1; Hacker vy. Howe, 101 N.w. 
255, 72 Neb. 385. 

N.Y.—People vy. Wells, 73 N.E. 1025, 
3d NGY.. 262) [att 91. Nuys: 91960799 
App.Div. 364]; People v. Barrett, 123 
N.Y.S. 421, 68 Misc. 59; People v. 
Nassau County, 104 N.Y.S. 353, 54 
Misc. 323; People v. Ronner, 95 N.Y, 


S. 518, 48 Misc. 436 [aff 97 _N.Y.S. 550,- 


110 App.Div. 816 (aff 77 N.E. 1061, 185 
N.Y. 285)]. 

Or.—King v. Portland; 63’ P. 2,138 
Or. 402,55. LRA. 822i) att 22-°S.C# 
290, 184 U.S. 61, 46 L.Ed. 431]. 

Tenn.—East Tennessee Brewing Co. 
eaceren 150 S.W. 541, 126 Tenn. 

a 
~ Vt.—Clark v. City of Burlingto 
tak ue ASR ES ole State v. Glen: 
en at. Bank, - 944, 84 ; 
Ann.Cas.1912D 22. tee 

Wash.—Sparks v. Standard Lumb 
Co., 159 P. 812, 92 Wash. 584; Nathan 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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to be present when the tax is assessed against him,°7 
where the mode of collection provided by law is 
by suit;°® and it has been held that it is not indis- 
pensable that a hearing be had before collection of 
_the tax.°® There is authority also that the require- 
ment of due process is satisfied where the property 
owner has an opportunity to defend before his title 
is actually divested by the issuance of a deed. 
Corporate 
Franchises, and Property*2—1. In General. 
manner and mode in which corporate stock, fran- 
chises, and property shall be assessed depends upon 
the statute. providing therefor, and an assessing 
officer or board, in order to make a valid assess- 
ment, must substantially follow and comply with 
Rules adopted .or 
prescribed by the assessing officer or board may, 
however, be suspended or disregarded when they are 
for his or its convenience and not to secure any 


[§ 818] D. Assessment of 


the provisions of the statute.+ 


v. Spokane County, 76 P. 521, 35 Wash. 
26, 102 Am.S.R. 888, 65 L.R.A. 336. 

“Under the doctrine of the United 
States supreme court and consonant 
with sound reasoning, it would appear 
that a taxpayer, who has the oppor- 
tunity, before the amount of general 
taxes was finally fixed and deter- 
mined, to show to a board of equaliza- 
tion or to a court of competent juris- 
diction, empowered to make an ad- 
justment of the amounts equitably 
and legally due, that the assessment 
of his property was unjust or exces- 
sive or arbitrary, cannot complain 
that his property is being taken with- 
out due process of law.’ State v. 
Several Parcels of Land, 119 N.W. 21, 
23, 83 Neb. 13, L.R.A.1916E 1. 

[a 
ei full opportunity to present the 
evidence and the arguments which 
the party deems important, is all 
that can be adjudged vital.” Pitts- 
burgh, C., C. & St. L. R. Co. v. Back- 
us, 14 S.Ct. 1114, 154 U.S. 421, 426, 38 
L.Ed. 1031 [quot Hodge v. Muscatine 
County, 25° S.Ct. 237, 240,.496 U.S. 
276, 49 L.Ed. 477 (aff 96 N.W. 968, 
121 Iowa 482, 104 Am.S.R. 304, 67 L.R. 
A. 624)1. 

97. Turpin vy. Lemon, 23 S.Ct. 20, 
187 U.S. 51, 47 L.Ed. 70; McMillen v. 
Anderson, 95 U.S. 37, 24 L.Ed. 335. 

98. U.S.—Wells Fargo & Co. v. 
State of Nevada, 39 S.Ct. 62, 248 U.S. 
165, 63 L.Ed. 190 [aff 150 P. 836, 38 
Nev. 505]; Clement Nat. Bank v. Ver- 
mont, 34 S.Ct. 31, 231 U.S. 120, 58 
L.Ed. 147. [aff 78 A. 944, 84 Vt. 167, 
Ann.Cas.1912D 22]; Winona, etce., 
Land Co. v. Minnesota, 16 S.Ct. 83, 
159 U.S. 526, 40 L.Ed. 247; Cincin- 
nati, etc., R. Co. v. Kentucky, 6 S.Ct. 
57, 115 U.S. 321, 29 L.Ed. 414; Hagar 
vy. Reclamation Dist. No. 108, 4 S.Ct. 
668,111 U.S. 701, 28 L.Ed. 569 [aff 4 
F. 366, 6 Sawy. 567]. : 

Ark,—Carson v. St. Francis Levee 
Dist., 27 S.W. 590, 59 Ark. 513. 

Colo.—American Refrigerator 
Transit Co. v. Adams, 63 P. 410, 28 
119. : 

Ky.—Owensboro, etc., R. Co. v. Da- 
viess County, 3 S.W. 164, 8 Ky.L. 

er 
UF o--State v. Springer, 35 S.W. 589, 
134 Mo. 212. Leh eis ie 

Neb.—Chicago, etce., R. Co. v. Rich- 
ardson County, 100 N.W. 950, 72 Neb. 
482; State v. Back, 100 N.W. 952, 72 
Neb. 402, 69 L.R.A. 447. 

99. Williams y. Albany County, 21 
F. 99, 22 Blatchf. 302 [aff 7 S.Ct. 244, 
122 U.S. 154, 30 L.Ed. 1088]. 

“Tt is asserted in many cases that 
notice and an opportunity for hearing 
of some description are matters of 
constitutional rights; but it has no- 
where been declared that it is indis- 
pensable that the hearing should be 
one in advance of the collection of 


“A hearing before judgment, | 
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sons.® 


Stock, | board allows an 


The 
sessment.” 
be sustained. 


Assessment of 


the tax.” Williams v. Albany Coun- 
ty, 21 EF. 99, 102, 22 Blatchf. 302 [aff 
122, U.S. 154,-°7 S.Ct...244, 30: Libda 
1088]. 

1. State v. Whittlesey, 50 P. 119, 
17 Wash. 447. 

[a] Definite days for hearing may 
be fixed by publication. Jackson 
eounneh Co. v. McCrimmon, 164 F. 


2. .Cross references: 

Description of corporate stock and 
property on assessment rolls see in- 
fra §§ 894-897. 

Designation of corporation and stock- 
holders on assessment rolls see in- 
fra § 875. 

Discrimination between corporations 
and individuals as to mode of as- 
sessment or valuation as violating 
constitutional requirement of equal- 
ity and uniformity see supra § 41. 

Exemptions of corporations and cor- 
pore property see supra §§ 467— 

Liability of corporations and corpo- 
rate property to taxation see supra 
§§ 231-342. 

Place of taxation of corporations and 
corporate property see supra §§ 
649-672. 

Tax on: : 

Corporate incomes see infra XX. 

Transfers of corporate stock see in- 

fra XVIII. 

3. Northern Pacific R. Co. v. Car- 
land, 3 P. 134, 5 Mont. 146. 

4. Huntington v. Central Pac. R. 
Co., 12 F.Cas.No. 6,911, 2 Sawy. 503; 
State vy. State Bd. of Equalization, 186 
P. 697, 56 Mont. ‘413; Northern Pa- 


Cifie? Rh Cowie. i\Carland:3)'P. 138405 
Mont. 146. And see cases infra notes 
ph Pa 


Comparé Southern R. Co. v. Watts, 
43'S. Ct.) 192,55 260) U.s. 619, 67° Lied: 
375 (holding that the failure of the 
assessing board to follow the proce- 
dure prescribed by statute in making 
a tentative assessment of a corpora- 
tion’s property is immaterial where 
the assessment so made is confirmed 
and established by’*subsequent statu- 
tory enactment). 

[a] Completion of assessment.— 
The annual corporation license fee or 
franchise tax cannot be said to be “‘as- 
sessed” until the state board has act- 
ed, ascertained the amount, and certi- 
fied it to the comptroller, pursuant 
to 4 Comp. St. (1910) p 5291 § 505. 
American Woolen Co. v. Edwards, 98 
A. 470, 90 N.J.Law 69 [aff 100 A. 338, 
90 N.J.Law 293]. 

5. Peo. v. St. Louis Merchants’ 
Bridge Co., 125 N.E. 752, 291 Ill. 95. 

6. Pioneer Express Co. v. Riley, 
284 P. 668, 208 Cal. 677. 

7. Com. vy. Kinniconick, ete., R. Co., 
104 S.W. 290, 31 Ky.L. 859. 


right to the corporation.’ 
be separately assessed, in the absence of statute oth- 
erwise providing, 
ing without authority to go behind the corporate 
entity for the purpose of showing that two or more 
corporations are owned by the same person or per- 
Where a proper assessment of corporate 
property has been made, the fact that a reviewing 


ers or corporation.}° 
the assessment and taxation of shares of stock against 
the stockholders, an assessment of the value of 
such shares against the corporation is void;?! and, 
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Each corporation must 


the assessing officer or board be- 


improper credit, whereby the tax 


payable is reduced, in no way invalidates the as- 
An assessment arbitrarily made cannot 
The legislature has power to author- 
ize a reassessment of corporate stock or property, 
or the completion of an imperfect assessment.® 


corporate stock against stockhold- 
Where a statute provides for 


8. People v. St. Louis Electric 
Bridge Co.,-125 N.E. 280, 290 Ill. 307; 
Calumet, etc., Canal, etc., Co. v. O’Con- 
nell, 106 N.E. 452, 265 Il. 106. 

Judicial remedies for review and 
correction of assessments see infra 
§§ 1076-1154. 

9. Peo. ex rel. Consolidated Nat. 
Bank of New York v. Purdy, 89 N.E. 
844, 196 N.Y. 550; Peo. ex rel. Ameri- 
can Exch. Nat. Bank v. Purdy, 89 N.E. 
838, 196 N.Y. 270. ; 

10. Designation of corporation or 
stockholders on assessment roll see 
infra “§ 875. 

Valuation of corporate shares see 
infra § 843. 

11. U.S.—Stapylton v. Thaggard, 
OEE, 93,) 33°.C.G.A.. 353 5c) Vareinia Nat. 
Bank v. Richmond, 42 F. 877; Rich- 
mond First Nat. Bank v. Richmond, 
39 F. 309 [appeal dism 13 S.Ct. 1044, 
149 U.S. 769, 37 L.Ed. 959]. But see 
Aberdeen First Nat. Bank v. Chehalis. 
County, 17 S.Ct. 629, 166 U.S. 440, 41 
L.Md. 1069 [aff 32 P. 1051, 6 Wash. 
64] (holding that if the statutes show 
that the intention is to tax the stock- 
holders and not the capital of a bank, 
and the bank is’ merely required to 
pay the tax “as the agent” of its 
stockholders and authorized to pay 
the same out of their individual prof- 
it account or charge the same to the 


expense account or #0 the accounts of - 


the stockholders, the assessment may 
be made in solido to the bank. di- 
rect). ; 

Ala.—Sumter County v. Gainesville 
Nat. Bank, 62 Ala. 464, 34 Am.R. 30; 
National Commercial Bank y. Mobile, 
62 Ala. 284, 34 Am.R. 15. 

Ill.— Mendota First Nat. Bank vy. 
Smith, 65 Ill. 44. ; 

Ind.—Klauss v. Citizens’ Nat. Bank, 
93 N.E. 558, 46 Ind.App. 683 


Iowa.—-Farmers’, etc., Bank v. Hoff- 


mann, 61 N.W. 418, 98 Iowa 119. 

Kan.—Leoti First Nat. Bank vy. 
Fisher, 26 P. 482, 45 Kan. 726. 

Mo.—Springfield v. Springfield First 
Nat. Bank, 87 Mo. 441; State v. Dowl- 
ing, 50 Mo. 134; Hannibal First Nat. 
Bank vy. Meredith, 44 Mo. 500. 

N.M.—Albuquerque First Nat. Bank 
v. Albright, 86 P. 548, 13 N.M. 514 
[aff 28 S.Ct. 349, 208 U.S. 548, 52-1. 
Ed. 614]. 

N.Y.—Chemung Canal Nat. Bank v. 
Elmira, 53 N.Y. 609; Chemung Nat. 
Bank vy. Elmira, 53 N.Y. 49; People 
v. Tax Com’rs, 35 N.Y. 423 [aff 4 Wall. 
(U.S.) 244, 18 L.Ed. 344]. 

N.D.—Merchants’ State Bank of 
Velva v. McHenry County, 153 N.W. 
386, 31 N.D. 108. 

Ohio.—Miller v. Cincinnati First 
Nat. Bank, 21 N.E. 860, 46 OhioSt. 
424. 

Tex.—Waco Nat. Bank v. 
51 Tex. 606. 


Rogers, 
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similarly, assessments 


any proper source.*? 


12. Hughes v. City Trust & Sav- 
ings Co., 91 So. 747, 151 La. 313. 

13. Peo. v. State. Bd. of Tax 
Com’rs., 127 N.Y.S. 918, 143 App.Div. 
26 [rev on other grounds 96 N.E. 435, 
203 N.Y. 119]. 

[a] Experts of assessing board.— 
A state board of tax commissioners, 
in assessing the property or franchise 
of a corporation, may obtain and act 
upon information derived from its en- 
gineering or other experts. Peo. v. 
State Bd. of Tax Com’rs., 127 N.Y.S. 
918, 143 App.Div. 26 [rev on other 
grounds 96 N.H. 435, 203 N.Y. 119]. 

14. City of Galveston v. American 
Nat. Ins. Co., (Tex.Civ.App.) 14 S.W. 
(2d) 897. x 

15. Making of return as condition 
precedent to action to abate or reduce 
tax see infra § 1135. f 

16. See statutory provisions. 

17. See case infra this note. 

. [a] Statute requiring return to 
“the assessor” means the assessor by 
whom the assessment is to be made, 
and so, where the assessor with re- 
gard to railroads is the state board 
of appraisers, a return made to such 
board is a compliance with the stat- 
ute. Morgan’s Louisiana, etc. R., 
ete., Co. v. Aucoin, 73 So. 859, 140 La. 
768. 
By what officer or board assessment 
of corporate property is to be made 
see supra §§ 732-738. 

18. Ark.—Dallas County v. Banks, 
113 S.W. 37, 87 Ark. 484. 

Cal.—Great Western Power Co. v. 
Oakland, 236 P. 307, 196 Cal. 131. 

Ga.—Southland S. S. Co. v. Dixon, 
106 S.E. 111, 151 Ga. 216. 

Ill. Peo. v. Barrett, 139 N.E. 903, 
309 Ill. 53; Peo. v. Chicago, ete., R. 
Co., 187 N.E. 504,306 Ill. 62; Quincy, 
ete., R. Co. v. People, 41 N.E. 162, 156 
Tll., 437; Postal Tel.-Cable Co. v. 
Barnard, 37 I11l.App. 105. 

Ind.—Louisvil'e, ete, R.. Co. v. 
State, 25 Ind. 177, 87 Am.D. 358; State 
v. Farmers’ Blevator Co., 126 N.E. 442, 
72 Ind.App. 691. d 

Ky.—Hager v. Citizens’ Nat. Bank, 
105 S.W. 408, 127 Ky. 192, 32 Ky.L. 


95. 

Miss.—Panola County v. Carrier, 42 
So. 347, 89 Miss. 277. 

Mo.—State ex rel. Missouri Ins. Co. 
v. Gehner, 280 S.W. 421; State ex rel. 
American Nat. Assur. Co. vy. Gehner, 
280 S.W. 421; .State ex rel. Interna- 
tional Life Ins.-Co. v. Gehner, 280 S. 
W. 421; State ex rel. Missouri State 
Life Ins. Co. v. Gehner, 280 S.W. 421; 
State ex rel. Indemnity Co. of Ameri- 
ca v. Gehner, 280 S.W. 421; State ex 
rel. Central States Life Ins. Co. v. 
Gehner, 280 S.W. 420; State ex rel. 
Citizens’ Ins. Co. v. Gehner, 280 S.W. 
420; State ex rel. American Automo- 
bile Ins. Co. v. Gehner, 280 S.W. 420; 
State ex rel. American Cent. Ins. Co. 
v. Gehner, 280 S.W. 416, 315 Mo. 1126; 
State v. Freehold Inv. Co., 264 S.W. 
702, 305 Mo. 88. 

N.J.—United New Jersey R., etc., 
Co. v. State Bd. of Taxes and Assess- 
ment, 128 A. 427, 101 N.J.Law 303 
[reh den sub nom. Central R. Co. of 
New Jersey v. State Bd. of Taxes and 
Assessment, 128 A. 801, 3 N.J.Misc. 
475]; New York, ete., Water Co. v. 
State Bd. of Assessors, 101 A. 168, 


of corporate stock made 
against stockholders are nullified by the subsequent 
taking effect of a statute requiring the assessment 
of shares against the corporation.?” 

[§ 819] 2. Sources of Information Necessary for 
Making Assessment—a. In General. 
wise provided by statute, the officer or board charged 
with the duty of assessing the property, capital stock, 
or franchise of a corporation may obtain the informa- 
tion necessary for the making of an assessment from 
A condensed financial state- 
ment, however, as ordinarily published by corpora- 
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tions, should not be used as the basis for a deter- 
mination of either the»value or the items of property 
to be taxed, since it may include nontaxable prop- 


erty, and sets forth the book value rather than the 


Unless other- 


the names of its 


90 N.J.Law 537 [aff 97 A. 153, 88 N. 
J.Law 595]; Williamson v. New Jer- 
sey Southern R. Co., 28 N.J.Eq. 277 
ay on other grounds 29 N.J.Law 
N.Y.—Peo. v. Spring Valley Hy- 
draulic Gold Co., 92 N.Y. 383; In re 
gaa 229 N.Y.S. 325, 224 App.Div. 
Ohio.—Toledo, etc., R. Co. v. Brown, 
18 OhioApp. 458. 
Okl.—Cameron v. Greer County Bd. 
SA one ena 210 BP. -1025, 87 Okl. 
Pa.—Pennsylvania Ins. Co. v. Board 
of Revision, 21 A. 163, 139 Pa. 612; 
In re State Tax of Corporations, 7 
Pa.Dist. 68; Com- vy. Germania Life 
Ins.;. Co. wiile-Philawb bor 
S.D.—Iowa, etc., Tel. Co. v. Scham- 
ber, 91 N.W. 78, 15 S.D. 588. ; 
W.Va.—Bramwell Bank v. Mercer 
County Ct., 15 S.E. 78, 36 W.Va. 341. 
[a] Newly organized corporation. 
—Where a statute requires annual 
reports to be made by corporations 
“hereafter in November,’ a corpora- 
tion within the terms of the act is 


‘bound to make such a report in No- 


vember, although it has not been in 
existence for a_ year. People v. 
Spring Valley Hydraulic Gold Co., 92 
N.Y. 383. 

[b] Corporations “taxable by 
law.”—Where the capital stock of a 
corporation is, under the law, sub- 
ject to taxation for state and county 
purposes, a return of its capital stock 
and its value must be made by the 
corporation, and not the stockholders, 
under a statute requiring such re- 
turn from ‘incorporated companies 
taxable by law.” Charlotte Bldg., 
etce., Assoc. v. Mecklenburg County, 
20 S.E. 526, 115 N.C. 410. 

[ec] Foreign corporation (1) do- 
ing business within the state and 
having property therein subject to 
taxation must make a return, for pur- 
poses of taxation, under a statute re- 
quiring ‘‘every corporation” to make 
and deliver to the assessor of the 
county where its principal business 
is transacted a statement of its cap- 
ital stock, ete. Cameron y. Greer 
County Bd. of Equalization, 210 P. 
1025, 87 Okl. 297, (2) Under such a 
statute the return must be made and 
delivered to the assessor of the coun- 
ty where the principal business of the 
company within the state is transact- 
ed. Cameron v. Greer County Bd. of 
Equalization, supra. 

[d] Corporations of particular 
characters.—(1) A corporation char- 
tered under the general incorporation 
law of a foreign state, and having 
power under its charter to engage in 
the business of navigation and other 
industrial enterprises, is a “naviga- 
tion company” within the meaning of 
a statute requiring such companies 
to make returns of their property for 
taxation. Southland S. S. Co. v. Dix- 
on, 106.°S.B.* 111, “151 Ga.2 216. (2) 
Under a statute requiring corpora- 
tions to make return of the gross re- 
ceipts of their business, and requir- 
ing transportation companies to make 
return of the receipts for transpor- 
tation, for the purposes of taxation, 
companies whose business is the sale 


actual value of the company’s assets.** 

[§ 820] b. Statement or Return by Corpora- 
tion—(1) Necessity.° 
most jurisdictions, it is so provided by statute,*® 
it is the duty of a corporation to make a proper 
statement or return, to the appropriate assessing 
officer or board,!? of its taxable property, receipts, 


Where, as in ,many or 


stockholders, or the like,+® for the 


of their commodities or services, such 
as gas, electricity, electric communi- 
eation, steam, or water, and with 
whom the means of transportation, as 
wires or pipes, is only the necessary 
means of delivering their commodi- 
ties, are not transportation compa- 
nies, and must make returns under 
the former provision rather than the 
latter. New York, etc., Water Co. v. 
State Bd. of Assessors, 101 A. 168, 90 
N.J.Law 537 [aff 97 A. 1538, 88 N.J. 
Law 595]. (8) Where a statute re- 
quires every agent of a foreign insur- 
ance company to make return to the 
proper officer of the municipality in 
which the agency is established of the 
receipts of the agency, which shall 
be entered on the tax lists of the mu- 
nicipality, etc., each agency of such 
an insurance company must make re- 
turn to the assessing officers of the 
municipality in which the agency is 
situate, and a return made by the 
general state agent covering the re- 
ceipts of all the agencies in the state 
is not sufficient. Peo. vy. Barrett, 139 
N.E. 9038, 309 Ill. 538. (4) Where the 
statute provides for the payment of 
a franchise tax on the gross receipts 
of corporations, except those not. or- 
ganized for profit, and requires them 
to make a return of their receipts, 
and further provides for the payment 
of a flat fee by corporations having 
no capital stock, a foreign corporation 
organized for profit but having no 
capital stock, or capital stock of no 
par value, comes within the former 
provision rather than the latter, and 
must make the return thereby requir- 
ed. State v. Freehold Inv. Co., 264 
S.W. 702, 305 Mo. 88. 

[e] After assigning for benefit of 
creditors a corporation still remains 
liable to pay its franchise tax, and so 
not the assignee, but the corporation, 
is under a duty to file the return re- 
quired by statute. In re Heilbron, 
229 N.Y.S. 325, 224 App.Div. 14. 

[f] Duty-as dependent upon being 
furnished blank forms.——Under a 
statute requiring corporations to 
make out and deliver to the assessor 
a sworn return of the amount of its 
capital stock, etc., and providing that 
such return shall be made “in con- 
formity to such instructions and 
forms as may be prescribed by the 
auditor of state,” together with a 
statute providing for the preparation 
of such forms and requiring the as- 


sessor to furnish proper blanks to: 


each person to be assessed, a corpora- 
tion is not required to make such re- 
turn until proper blanks have been 
furnished to it, and where none have 
been furnished is not liable to a pen- 
alty for failing to make a return. 
State v. Farmers’ Elevator Co., 126 N. 
BE. 442, 72 Ind.App. 691. 

{g] Sending duplicate return to lo- 
cal assessor.—A mimeographed copy 
of a return made by a corporation to 
the state board of equalization suffi- 
ciently complies with a statute re- 
quiring corporations to furnish a 
“duplicate” of such return to the as- 
sessor of the city in which the listed 
property is situate. Great Western 
rahe eae v. Oakland, 236 P. 307, 196 

al. . : mn 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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purpose of assisting such officer or board to make a 
correct valuation and assessment;!® which return, 
in order to be efficacious and sufficient, must be made 
at or within such time as may be prescribed by the 
statute,*° and, if the statute provides for verifica- 
tion, must be duly verified in order to be entitled 
to consideration,** although as against the corpo- 
ration®? neither the lateness of filing a return?® 
nor the want of a verification thereof?+ is mate- 
rial to its validity or that of an assessment made 
The making of a return is 
not, however, an essential preliminary to the valua- 
tion and assessment of the property of a corpora- 
tion,*® since in the absence of a return the valua- 
tion may be made on the basis of such information 
as is obtainable by the assessing officer or board,?® 


on the basis thereof. 


{h] Amended return.—See Feather 
River Power Co. yv. State Board of 
Equalization, 274 P. 962, 206 Cal. 486. 
one of return see infra §§ 821- 

oO. 

Failure or refusal to make return 
see infra § 830. 

19. State v. Stonewall Ins. Co., 7 
So. 753, 89 Ala. 335; Toledo, ete., R. 
Co. v. Brown, 18 OhioApp. 458; State 
v. Chicago, etc., R. Co., 108 N.W. 594, 
128 Wis. 449. 

20. Cal.—Hart v. Plum, 14 Cal. 148. 

Ind.—Louisville, ete., R. Co. v. 
State, 25 Ind. 177, 87 Am.D. 358; State 
v. Hamilton, 5 Ind. 310. 

Ky.—wWhitaker v. Brooks, 13 S.W. 
355, 90 Ky. 68, 11 Ky.L. 871. 

N.Y.—People v. New York Floating 
Dry Dock Co., 63 How.Pr. 451, 11 Abb. 
N.Cas. 40 faff 92 N.Y. 487]; People v. 
Ross, 15 How.Pr. 63. 

Pa.—Com. v. Lehigh Valley R. Co., 
18 A. 406, 410, 129 Pa. 429. 

See Georgia R., etc., Co. v. Wright, 
54 S.E. 52. 125 Ga. 589 [rev on other 
grounds 28 S.Ct. 47, 207 U.S. 127, 52 L. 
Ed. 134] (recognizing the rule). 

[a] Where making of return has 
been enjoined at a time when a cer- 
tain number of days remained before 
the expiration of the period prescrib- 
ed by statute within which returns 
are required to be made, the corpora- 
tion is entitled to such number of 
days after the dissolution of the in- 
junction within which to make its re- 
turn; and, similarly, where an in- 
junction is in effect at the beginning 
of the statutory period, the corpora- 
tion is entitled to a period, after the 
dissolution of the injunction, equal 
to the full length of time fixed by the 
statute, within which to make its re- 
turn. Georgia R., etc., Co. v. Wright, 
54 S.E. 52, 125 Ga. 589 [rev on other 
Bxounds 28- S.Ct. 47, 207 U.S. 127, 52 

.Ed. 134]. 

21. U.S. Trust Co. v. Newport Tax 
Assessors, 133 A. 802, 47 R.I. 420; 
Narragansett Pier Co. v. Narragansett 
Dist. Tax Assessors, 23 A. 11, 17 R.I. 
452: Iowa, ete., Tel. Co. v. Schamber, 
91 N.W. 78, 15 S.D. 588. 

fa] Unverified return is the same 
as no return, (1) where it is required 
by statute to be sworn, and so a cor- 
poration filing an unverified return 
cannot complain that the valuations 
given therein are disregarded by the 
assessing board, or a higher valua- 
tion imposed, the rules applicable to 
the disregard of properly verified re- 
turns having no application. Iowa, 
etce., Tel. Co. v. Schamber, 91 N.W. 
78, 15 S.D. 588. (2) Conclusiveness 
and effect of proper return on aSsess- 
ing board or Officer see infra § 828. 

[b] Who may verify.—(1) Under 
a statute requiring every person and 
corporation to bring in to the asses- 
sors an account of all his or its rata- 
ble property, and providing that ev- 
ery person bringing in Such an ac- 
count shall make oath to its correct- 
ness, an agent appointed by a corpo- 
ration to prepare and make such ac- 

‘count may lawfully verify it, and an 
account so verified is sufficient. U.S. 


TAXATION 


eral. 


Trust Co. y. Newport Tax Assessors, 
133 A. 802, 47 R.I. 420. (2) One em- 
ployed by a corporation as general 
tax agent, and having general charge 
of all the company’s tax matters, is 
a “managing agent,’ and a proper 
person to verify a return made by the 
company for tax purposes, under a 
statute requiring such return to be 
verified by the president, secretary, 
superintendent, or managing agent of 
the corporation. Bassett v. Utah 
Copper Co., 219 F. 811, 135 .C.C.A. 481. 
(3) By whom return may be made 
see infra § 826. 

[c] Before whom oath taken.—Un- 
der a statute requiring oath as to the 
correctness of a return to be taken 


before one of the assessors, an oath 


taken by an officer or agent of a cor- 
poration before a notary public is in- 
sufficient. U. S. Trust Co. v. New- 
port Tax Assessors, 133 A. 802, 47 R. 
I. 420; Narragansett Pier Co. v. Nar- 
ragansett Dist. Tax Assessors, 23 A. 
PEST RS 2522 

22. Conclusiveness and effect of 
return as against corporation see in- 
fra § 827. 

23. Chesapeake, etc., Tel. Co. vy. 
District of Columbia, 39 App.D.C. 565 
(corporation cannot complain that 
late return was made the basis of an 
assessment). 

24. State v. Northern Trust Co., 75 
N.W. 754, 73 Minn. 70; Robertson v. 
Bank of Yazoo City, 85 So. 177, 123 
Miss. 380. 

[a] In action for collection of tax- 
es (1) on the basis of an unverified 
return made by an Officer of a cor- 
poration, which return showed that 
the corporation had no indebtedness, 
the corporation is not entitled to com- 
plain of the validity or amount of 
the assessment on the ground of the 
want of verification. State v. North- 
ern Trust Co., 75 N.W. 754, 73. Minn. 
70. (2) Action for collection or en- 
forcement of taxes in general see in- 
fra §§ 1290-1487. 

25. Pacific Hotel Co. v. Lieb, 83 Ill. 
602; Robertson v. Bank of Yazoo City, 
85. So.. 177, 1238..Miss. 380; Peo;-v. 
New York Bd. of Commissioners of 
Taxes, etc., 76 N.Y. 64. See Caldwell 
County v. First Nat. Bank, 152 S.W. 
757, 151 Ky. 720 (holding that action 
taken upon a corporation’s return is 
not invalidated by the fact that the 
return was filed with the wrong offi- 
cer). 

26. See infra § 830. 

27. Northern Pacific R. Co. v. Car- 
land, 3 P. 134, 5 Mont. 146. 

23. Northern Pacific R. Co. v. Car- 
land, supra. : : 

29. Eaton v. Union County Nat. 
Bank, 40 N.E. 693, 141 Ind. 159; 
In re Capital Stock Reports, 29 
Pa.Dist. 936. See Bressler v. Wayne 
County, 122 N.W. 23, 84 Neb. 774 
[mod 118 N.W. 1054, 82 Neb. 758] 
(recognizing the rule). 

{a] Statutes held not to apply.— 
(1) Where a statute provides an ex- 
clusive system for the taxation of 
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except that where the statute provides that the 
assessor shall demand a return from the corpora- 
tion, it is only after such a demand has been made 
and refused that the assessing officer or board 
may proceed to make the list and value the prop- 
erty,?" and a tax levied and apportioned upon a 
valuation made by the officer or board itself, with- 
out having demanded or been refused a return 
by the corporation, is invalid.?8 
not within .the terms of such a statute need not 
make such a return.?® 

[§ 821] (2) Form and Contents*°—(a) In Gen- 
The form and contents of the statement or 
return required by some statutes to be filed by a 
corporation for purposes of taxation are ordinarily 
prescribed by, or under authority of, the statute.** 


A corporation 


trust companies, and they are specifi- 
cally excluded from the general tax 
law, a trust company is not required 
to make the return reauired by the 
latter law from other corporations. 
In re Capital Stock Reports, 29 Pa. 
Dist. 936. (2) A corporation organ- 
ized to purchase land, and whose cap- 
ital_is invested therein, is not an in- 
vestment company, within a statute 
requiring such a company to make a 
statement of its capital stock. Bress- 
ler v. Wayne County, 122 N.W. 23, 84 
Neb. 774 [mod 118 N.W. 1054, 82 Neb. 
758]. (3) A statute requiring cer- 
tain classes of corporations, specifi- 
cally named, organizea under the 
laws of the state, to file lists or re- 
turns of their capital stock, its mar- 
Ket value, ete., has no application to 
a national banking association, or- 
ganized under an act of congress. 
Eaton v. Union County Nat. Bank, 40 
N.E. 693, 141 Ind. 159. 

30. Verification see supra § 820. 

31. See statutory provisions; and 
Peo. v. State Bd. of Tax Comrs., 145 
N.Y.S. 834 (holding a return suffi- 
cient to comply with the requirements 
of the statute). 

[a] Duty to use form prescriled. 
—A statute authorizing the tax vom- 
mission to prescribe forms of blanks 
for schedules, returns, etc., and pro- 
viding that all assessing officers shall 
use true copies of such blank forms, 
is binding upon the taxpayers, and a 
corporation may be required to use 
the forms so prescribed by the tax 
commission in making its’ return. 
Peo. v. Barrett, 139 N.E. 9038, 309 Ill. 
B3. 

[b] Sufficiency of compliance with 
statute.—(1) Under constitutional 
and statutory provisions for the tax- 
ation of the operative property of a 
public utility corporation by the state 
and its nonoperative property by the 
local authorities, and further provi- 
sions of the state requiring such a 
company to make a report to the state 
of its operative properties, and to fur- 
nish a duplicate of such report cov- 
ering so much of said property as is 
located in any municipality to the as- 
sessor of such city, only such infor- 
mation is necessary to be given to 
the assessor of a city as will apprise 
him of the intention of the company 
to claim that the property situate 
in the city is operative, and to give 
him an opportunity to make claim 
before the state board of equalization 
that, if such is. the. fact, the proper- 
ty is nonoperative, and therefore 
within his jurisdiction for assessment 
purposes. Great Western Power Co. 
v. Oakland, 236 P. 307, 196 Cal. 131. 
(2) So a communication by such a 
company to the assessor, accompanied 
by maps and other papers listing, and 
showing the location of, its property, 
and informing the assessor that the 
enclosures were identical with the re- 
port and maps sent to the state board 
of equalization, is sufficient to charge 
the assessor with notice that the 
company is attempting to comply 
with the statute, and is claiming that 
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A failure, however, to insert particular informa- 
tion at the place prescribed or provided therefor 
on a blank form is not a fatal irregularity where 


the information appears elsewhere 


and, in general, irregularities in the return do not 
make it insufficient where the final result is cor- 
The return must show affirmatively that 
the person making it is one of those authorized by 
statute so to do,?* and he should swear to that 
fact. where verification of the return is required.*® 


rect.33 


[§ 822] (b) List of Property. 


by a corporation for tax purposes must comply, 
at least substantially and in all essential particu- 
lars, with all statutory directions and requirements 
as to the kinds and items of property to be listed 
therein, and a, return failing so to do is insuffi- 


the property so listed and_ described 
is operative property, taxable only by 
the state. Great Western Power Co. 
v. Oakland, supra. 

22. Bassett v. Utah Copper Co., 219 
Hensitolao &.C.A 481. 

[a] Post office address.—Where, 
under a statute empowering the state 
board of equalization to make out and 
prepare and enforce the use of forms 
in relation to the assessment of prop- 
erty, the form prepared for the re- 
turn of a corporation contains a 
blank in which to insert the post of- 
fice address of the affiant, the omis- 
sion to insert such address in such 
blank is immaterial where the ad- 
dress appears in the caption of the 
return. Bassett v. Utah Copper Co., 
219 F. 811, 185 C.C.A. 481. 

33. In re Taxation of Stacyville 
Bank, 210 N.W. 126, 202 Iowa 221. 

[a] Thus, where a corporation in 
making up its return did not deduct 
from its bills receivable the amount 
thereof pledged as collateral, and de- 
ducted money borrowed from the as- 
sets aS liabilities, there is not a fa- 
tal irregularity, since the correct re- 
sult is attained. In re Taxation of 
Stacyville Bank, 210 N.W. 126, 202 
Iowa 221. 

oy State v. Washoe County, 5 Nev. 
Shure 

Who may make return see infra § 


6. 

35. State v. Washoe County, 5 Nev. 
Sie 
Necessity that return be verified see 


supra § 820. 
36. State v. St. Paul Trust Co., 79 
N.W. 5438, 76 Minn. 423; Missoula 


First Nat. Bank v. Bailey, 39 P. 83, 15 
Mont. 301; Oregon, ete, Sav. Bank 
v. Catlin, 15 BP. 462, 15 Or. 342; In‘re 
Construction of Act of June 22, 1897, 
7 Pa.Dist. 121, 20 Pa.Co. 545. 

37. See cases infra this note. 

[a] Listing land and improve- 
ments together.—A statute making it 
the duty of railroad companies to 
return a schedule showing the actual 
value of each lot or parcel of land, 
“including the improvements there- 
on,’ does not require the value of the 
improvements to be listed separate 
from the land, but the list should 
show the value of the land as im- 
proved, and a statement of the value 
of the land gives the value of the im- 
provements as part of the land. Chi- 
cago, etc., R. Co. v. Livingston Coun- 
ty, 68 Ill. 458. ; 

[b] Sufficiency of description.— 
Under a statute requiring the filing 
of a list under oath that it is, ac- 
cording to affiant’s best knowledge 
and belief, a full, true, and accurate 
list of all his taxable estate, a return 
by a corporation describing its real 
estate as “three hundred and forty 
eight thousand and three hundred and 
ten square feet of land and wharf 
with the buildings thereon—the same 
lying between Prison Point, so call- 
ed, and Warren Avenue,” sufficiently 
describes the real estate, where such 
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in the return ;*? 


length of track 


pany,*! may be 


A return made 


Prison Point and Warren Avenue are 
well known objects to serve aS monu- 
ments, and the land is actually oc- 
cupied by the corporation. Charles- 
town v. Middlesex County Comrs., 1 
Allen (Mass.) 199. 

38. See case infra this note. 

[a] Necessity of listing.—Under a 
statute requiring corporations to 
make an annual return giving data 
from which may be determined the 
value of its capital stock, and a tax 
assessed thereon, and providing that 
a corporation paying a tax on capi- 
tal stock shall not be required to pay 
any further tax on mortgages, bonds, 
or other credits, a corporation is not 
required to list in its return its mort- 
gages, bonds, or other credits as sep- 
arate items of taxation, but values 
arising from such sources are all to 
be included in the assessment of its 
capital stock. Caldwell Lumber, etce., 
re y. Smith, 65, (S.B.) -641,, 151 <N.C; 

39. See cases infra this note. 

[a] Interest of corporation in un- 
incorporated company.—Where_ the 
statute requiring the filing of returns 
for taxation provides that no person 
need include in his return any share 
of the capital stock or property of 
any company which is required to list 
or return its capital stock or proper- 
ty for taxation, a corporation which 
is a member of, or has an interest in, 
an unincorporated company need not 
list such interest, in view of a stat- 
utory provision requiring every ‘‘com- 
pany” to list its property for taxation, 
an unincorporated company being in- 
cluded in such requirement. Pome- 
roy Salt Co. v. Davis, 21 OhioSt. 555. 

[b] Necessity of itemized list.— 
Under a statute requiring corpora- 
tions to make a return setting forth 
a list of all their property, real and 
personal, an itemized list of personal 
property is not required; and an item 
of “office furniture and fixtures of a 
movable nature” is a sufficient desig- 
nation and listing. State v. Central 
Pacific R. Co., 30 P. 887, 17 Nev. 259, 

40. See cases infra this note. 

[a] Track operated on specified 
date.—Under a statute imposing tax- 
es upon street railroad companies on 
the basis of the length of track op- 
erated by them on September 30 of 
each year, and a statute requiring 
such companies to make a return 
showing the length of their track, the 
track which is in operation on Sep- 
tember 30 is to be measured and re- 
ported in such return, and not the 
average length operated throughout 
the year, even though some of the 
track operated on such date has not 
been in existence or operated and 
has earned nothing through a large 
portion of the year. Natick, etc., St. 
R. Co. v. Wellesley, 93 N.H. 834, 207 
Mass. 514. 

{b] ines controlled by control of 
owning company.—(1) here one 
railroad company owns a majority of 
the stock of another such company, 


[§ 823] (c) List of Stockholders. 
risdictions corporations are required 
keep and report periodically to the proper assess- 
ing officer or board a list of their stockholders, 
which usually must show their residences and the 
number of shares held by each, to aid in the proper 
assessment of such shares.*? 


[§§ 821-823 


cient and may be rejected.** Cases involving the 
necessity and methed, under particular statutes, 
of listing a corporation’s land and improvements 
thereon,*? mortgages, bonds, and other’ credits,®* 
and personal property,?® or, more specifically, the 


operated or controlled by a rail- 


road company,*® or the mileage of wire and the 
other :property of a telegraph or telephone com- 


found in the footnotes. 
In some ju- 
by statute to 


Where such a re- 


so that it elects the directors and 
dictates the policies of the latter, the 
lines owned -by the latter company 
should be included in the return of 
the former, under a statute requiring 
it to report its entire lines ‘operated, 
owned, Jeased, or controlled.’’ Com. 
v. Louisville, ete., R. Co., 150 S.W. 
37, 149 Ky. 829. (2) Where, however, 
a railroad company owning a minor- 
ity of the stock of another such com- 
pany controls it only by virtue of a 
pooling agreement with another mi- 
nority stockholder, the road of the 
controlled company is not a “control- 
led” line within the meaning of such 
statute. Louisville, ete., R. Co. v. 
Com., 204 S.W. 94, 181 Ky. 193. 

[c] Leased line also used by an- 
other lessee.—Under a statute requir- 
ing railroad companies to report their. 
entire lines owned, operated, leased, 
or controlled, a line held and operated 
by a company under lease must be 
reported by it even though such leas- 


ed road is also used by another lessee . 


operating its trains over it. Louis- 
ville, etc., R. Co. v. Com., 204 S.W. 
94, 181 Ky. 193. 

[d] Listing mileage “subject to 
taxation.”—Where a part of the 
trackage of a railroad company is 
exempt from taxation under its char- 
ter, which fact is known to the as- 
sessing board, a return that the com- 
pany has a specified mileage “subject’ 
to taxation” sufficiently gives notice 
that it has additional mileage, and 
does not constitute a failure to make. 
full disclosure of the company’s tax- 
able property. Com. v. Chesapeake, 


aay R. Co.,; 120 S.H. 506, °137 Vaz 
41. See case infra this note. 


[a] Property to be  listed.—In 
construing a statute requiring tele- 
graph and telephone companies to re- 
turn annually the number of miles of 
its wires, and the number of poles, 
batteries, instruments, “and articles 
of* alli ‘kinds =. °. connected with 
its business,” the doctrine of ejusdem 
generis is not to be applied with re- 
spect to the property, in addition to 
that specifically mentioned, which 
must be listed in the return, but ar- 
ticles of all kinds connected with its 
business must be included in the re- 
turn; and so, for example, office fix- 
tures and furniture are property in- 
cluded. State v. Western Union Tel- 
egraph Co., 72 So. 99, 196 Ala. 570. 

' 42. See statutory provisions. 

[a] Validity as to national banks. 
—(1) A state statute requiring na- 
tional banks to keep or transmit to 
assessing officers, for purposes of 
taxation, a list of their stockholdérs, 
etc., is not invalid as improper regu- 
lation by the state. Waite v. Dowley, 
94 U.S. 527, 24 L.Wd. 181; Hager vy. 
Lebanon Citizens’ Nat. Bank, 105 S.W. 
403, 914, 127 Ky. 192, 32 Ky.L. 95: 
Paul v. McGraw, 28 P. 532, 3 Wash. 
296. (2) Power of states to regulate 
national banks in general see Banks 
and Banking § 585. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 823-826] 


quirement exists, compliance therewith may be en- 
forced by appropriate proceedings against the cor- 


poration.*$ : 


[§ 824] (d) Statement of Income, Earnings, or 
Where a corporation is required by 
statute to make a return of its income, earnings, 
or receipts, for the purpose of aiding in the compu- 
tation of an excise or similar tax, the return must 
be made substantially in the manner and form 
Statutory authority 
conferred upon a particular board or officer to 
verify or ascertain the accuracy of the return made 
includes by implication every particular power 
necessary for the exercise of such authority,*® and 
authorizes such officer or board not only to deter- 
mine whether the réturn is accurate but also to 


Receipts.*4 


prescribed by the statute.5 


[b] Sufficiency of compliance.— 
Where a national bank has furnished 
to a state assessor a verified state- 
ment of the amount and number of 
shares of its capital stock, as required 
by a state statute, the obvious pur- 
pose of which is to aid the assessor in 
making a just assessment of the 
stock in the hands of stockholders, 
it should not be compelled to comply 
with U. S. Rev. St. § 5210, requiring 
the keeping by national banks of a 
list of the names and residences of 
all their stockholders and the num- 
ber of shares held by each, and mak- 
ing it subject to inspection by the 
assessing officers of the state, since 
the list required by the state stat- 
ute, and furnished in compliance 
therewith, gives the assessor all the 
information he needs to make a prop- 
er assessment, the names of stock- 
holders not being necessary for that 


purpose. Paul v. McGraw, 28 P. 532, 
3 Wash. 296. 
[ec] Due process.—The retroactive 


features of Ky. Act March 21, 1900 
(Acts [1900] c 23), making it the duty 
of certain officers of each national 


bank to list its shares of stock for 


taxation and requiring the bank to 
pay the tax and a penalty for de- 
linqueney, subject to deduction on ac- 
count of taxes paid by the bank under 
other legislation, do not, so far as the 
shares of resident stockholders are 
‘concerned, operate to deny due proc- 
ess of law, although the stockholders 
and the number of shares may not 
be the same as when the liability to 
taxation arose, where such statute is 
construed by the state courts as not 
imposing any new liability either on 
domestic stockholders or the bank, 
but as simply providing another 
method for the assessment of shares 
which have escaped assessment_be- 
eause not listed for taxation. Citi- 
zens’ Nat. Bank v. Commonwealth of 
> Kentucky, 30 S.Ct. 532, 217 U.S, 443, 
"54 L.Ed. 832. 

Taxation of shares of stockholders 
pee supra § 254. 

43. State v. Royce, 36 A. 48, 68 
Conn. 311; Baltimore v. Chester River 
Steamboat Co., 63 A. 810, 103 Md. 400; 

,Firemen’s Ins. Co. v. Baltimore, 23 
Ma. 296; Nebraska Cent. Bldg., etc., 
Assoc. v. Lancaster County Bd. of 
Equalization, 111 N.W. 147, 112 N.W. 
314, 78 Neb. 472, 478; Memphis v. 
Home Ins. Co., 19 S.W. 1042, 91 Tenn. 
558. See Paul v. McGraw, 28 P. 532, 
8 Wash. 296 (recognizing the rule). 

44. Return of corporation’s income 

or profits for purpose of computing 


income tax see infra XX. 
and 


45. See statutory provisions; 
cases infra this note. 
[a] Portion of street railroad 


fares paid as rent for use of line of 
another company.—Under a statute 
requiring interstate street railroad 
companies to report the gross re- 
ceipts from their business, and pro- 
viding for the levy of a franchise tax 
for the business done within the state 
upon such proportion of the gross re- 
eeipts as the length of the line in the 


TAXATION 


in the return.*8 


state bears to the length of the whole 
line, a street railroad company op- 
erating into the state from another 
state must report all of its receipts 
collected within and without the 
state, although the portion of the line 
outside the state is owned by another 
company and used by the street rail- 
road company under a traffic agree- 
ment under which all fares collected 
for passage into the state from the 
foreign state are paid over to the 
owning company as, or in lieu of, 
rent for the use of its track, since the 
“whole line” of the street railroad 
company includes the part of the 
trackage so used and operated under 
such traffic agreement as well as that 
within the state and owned by the 
company. Phillipsburg Transit Co. v. 
State Bd. of Taxes and Assessment, 
124 A. 122, 99 N.J.Law 319 [aff 127 A. 
925, 101 N.J.Law 225]. 

[b] Itemization of statement.—(1) 
Where the charter of a corporation 
requires it to pay in lieu of taxes a 
specified percentage of its gross or 
total proceeds, receipts, or income, 
and for the purpose of ascertaining 
the same to keep “an accurate ac- 
count” of which a copy shall be fur- 
nished to the governor, the governor 
is entitled to a reasonable statement 
of account, showing generally from 


what sources the receipts were ob-' 


tained, in order to furnish him with 
such knowledge of the company’s af- 
fairs that he might be able to pass 
understandingly on the correctness of 
the account; but it seems that the 
account need not be so itemized as to 
include all the items that go to make 
up the total or gross receipts. State 
v. Illinois Cent. R. Co., 92 N.E. 814, 
246 Ill. 188. (2) Where a corporation 
is required to report its gross income, 
expenses, and net income, for pur- 
poses of taxation, a report showing 
certain specified expenses and “other 
expenses” is insufficient, but an item- 
ized list of such expenses should be 
furnished. Chesapeake & O. R. Co. v. 
Com., 228 S.W. 15,°190 Ky. 552. 

[c] Period covered by return.— 
Under a statute imposing a franchise 
tax on corporations on the basis of 
their annual income and requiring 
them to make a return of the amount 
of income for the preceding calendar 
or fiscal year, where a corporation 
whose fiscal year was coincident with 
the calendar year made a return on 
that basis and a tax was assessed 
against it, and afterward the corpora- 
tion changed its fiscal year to com- 
mence on.June 1st of each year, it is 
error to direct the corporation to 
make. a supplemental return of in- 
come for the preceding calendar year 
plus the period to June 1st, and to 
assess a tax on the basis thereof, al- 
though otherwise the income for the 
months of January to May inclusive 
of the year in which the change of 
fiscal year is made will not enter into 
the computation of the tax and a loss 
to the state will result, since only 
the legislature in framing the statute 
is to blame for any such loss. Peo. 
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correct errors, if any, therein and finally to adjust 
and settle the account.*? : 

[§ 825] (e) Statement of Surplus, Undivided 
Profits, and Other Accumulations. 
poration is required by law to make a return, for 
tax purposes, of its surplus, undivided profits, and 
other accumulations, the actual amount thereof, 
and not necessarily the amount shown by or ear- 
ried on the books of the company, must be stated 


Where a cor- 


[§ 826] (3) By Whom Return May Be Made.*? 
A return, for purposes of taxation, of a corpora- 
‘tion’s property, receipts, stockholders, or the like, 
must be made by such officer, agent, or other per- 
son as the statute requiring the return may desig- 


ROSEN G 194 N.Y.S. 778, 201 App.Div. 


[ad] Consolidated return by affiliat- 
ed . corporations.—Where nine _ af- 
filiated foreign corporations, of which 
four were authorized to, and did, con- 
duct business within the state, and 
the others did not, had made a con- 
solidated return to the federal goy- 
ernment, the four doing business in 
the state were not entitled to make 
a consolidated return of their com- 
bined net income for the purposes 
of computing an excise tax for the 
privilege of doing business within the 
state, but each of such four com- 
panies was under the duty of making a 
separate return, under a statute pro- 
viding that if two or more foreign 
corporations. doing business in the 
state have filed a consolidated return 
to the federal government they may 
at their option be assessed upon their 
combined ‘net income, but providing 
further. that foreign corporations 
which do not elect so to be assessed 
upon their combined income, “and all 
other foreign corporations doing busi- 
ness in this commonwealth which 
have filed with one or more corpora- 
tions not subject to this section a,con- 
solidated return of net income to the 
federal government, shall each file’ 
a return of income, since the whole 
statute must be construed together, 
and while the first part of its pro- 
visions would lend color to the right 
of all four to make a consolidated re- 
turn for the purpose of computing the 
excise tax, the clear meaning of the 
section in its entirety is that taxa- 
tion computed upon the combined net 
income of foreign corporations can be 
levied only when the corporations do- 
ing business within the state consti- 
tute the entire group filing a consoli- 
dated return with the federal govern- 
ment; and so such four corporations 
which have joined with the five not- 
doing business in the state, and so 
not subject to the excise tax, in the 
consolidated return to the federal 
government must each file a return 
of its own income. A. C. Lawrence 
Leather Co. v. Com., 150 N.E. 851, 254 
Mass. 609. 

46. State v. Illinois Cent. R. Co., 
92 N.E. 814, 246 Ill. 188. 

47. State v. Illinois Cent. R. Co., 
supra. 

[a] Effect as authorizing change 
of charter contract.—A statute, by 
authorizing the governor to adjust 
and settle the account of a corpora- 
tion’s gross income as reported for 
purposes of taxation, does not confer 
on the governor any authority to 
change the charter contract between 
the state and the company, the govy- 
ernor being merely the representative 
of the state in the determination of 
the methods to be followed in de- 
termining the receipts of the com- 
pany on the basis of which the tax is 
to be computed. State v. Illinois . 
Cent. R. Co., 92 N.E. 814, 246 Ill. 188. 

48. Bank of Commerce v. Adams 
County, 93 So. 442, 130 Miss. 37. 

49. Necessity that return show 
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nate or preseribe,°® or, if none is so designated, by 
such officer as may have authority so to do under 
the charter and by-laws of the company.?? 
ceiver of a corporation’s property will, it has been 
held, be presumed to have authority from the court 
appointing him to make such a return,®”? and it is 


and Effect®+—(a) 
A. corporation is ordinarily 
bound by a return made by its duly authorized 
officer or agent for purposes of taxation, and es- 
topped to question the accuracy or correctness 
thereof,®* except where the taxing authorities them- 
selves treat the return as untrue or inaccurate ;°® 
but errors and omissions therein may be shown 
where they were made in good faith and no facts 


his duty so to do.*% 
[§ 827] (4) Conclusiveness 
As to Corporation. 


exist requiring the application of 


person making it to be one authorized 
by statute see supra § 821. 

50. Lake County v. Sulphur Bank 
Quicksilver Min. Co., 8 P. 593, 68 Cal. 
14; State v. Washoe County, 5 Nev. 
317; Hamilton v. Exchange Nat. 
Bank, 242 P. 860, 114 Okl. 30; Hamil- 
ton v. International Bank, 242 P. 858, 
114 Okl. 28; In re Durant Nat. Bank, 
230- P. 712, 107 Okl. 65; Sowers v. 
First Nat. Bank, 213 P. 876, 89 Okl. 
160; Brown v. Hennessey State Bank, 
189 P. 355, 78 Okl. 141; Com. v. Peo- 
ple’s Pass. R. Co., 38 A. 1091, 183 Pa. 
358. 


[a] Managing agent.—Where the 
return is required or permitted to be 
made by the managing agent of the 
company, it may properly be made by 
the superintendent in charge of the 
corporation’s operations. Lake Coun- 
ty v. Sulphur Bank Quicksilver Min. 
Co., 8 P. 593, 68 Cal. 14. 

{[b] Reporting officer as agent of 
stockholders or state.—(1) An of- 
ficer of a corporation who is desig- 
nated or required by statute to re- 
port, for purposes of taxation of its 
shares of stock in the hands of the 
holders thereof, a list of such stock- 
holders or the stock held by them, 
acts as an agent of the stockholders 
in making such return. Hamilton v. 
Exchange Nat. Bank, 242 P. 860, 114 
Okl. 30; Hamilton -v. International 
Bank, 242) P: 858) 174OR) 28: In“re 
Durant Nat. Bank, 230 P. 712, 107 Okl. 
65; Sowers vy. First National Bank, 
213 P. 876, 89 Okl. 160; Kingfisher 
County Bd. of Equalization v. People’s 
Nat. “Bank, 193 °P:'622,''79 ORK1. 312: 
Brown v. Hennessey State Bank, 189 
P. 355, 78 Okl. 141. (2) Where the 
treasurer of a corporation is required 
by statute to make a return showing 
the resident holders of the bonded or 
other indebtedness of the corporation, 
to aid in assessing a tax against such 
holders, he is an agent of the state 
for such purpose. Com. v. People’s 
Pass. R. Co., 38 A. 1091, 183 Pa. 353. 

51. Boston Safe Deposit, etc., Co. 
v. Providence Assessors of Taxes, 57 
ACOA, 25 Rbco 24): 

[a] President of a corporation, 
who under the by-laws is not merely 
the presiding officer at the meeting 
of stockholders or directors, but is 
the chief executive officer of the 
company, charged with the super- 
vision and direction of its affairs, has 
authority ex officio, and without ex- 
press authorization by the board of 
directors, to make a return of its tax- 
able property, under a statute requir- 
ing such return to be filed by the cor- 
poration; and this is particularly 
true where, in the case of a foreign 
corporation, its charter authorizes the 
president to make a similar return to 
the taxing authorities of the state in 
which it is organized. Boston Safe 
Deposit, ete., Co. v. Providence As- 
Eoeeors of Taxes,.57 A. 301, 25 RI; 


TAXATION 


estoppel.5” 
authorized, and 
A re- 


be treated as of 


A corporation's 


the doctrine of 


52. Hamilton Mfg. Co. v. Lowell, 
(Mass.) 175 N.E. 73, 74 A.U.R. 1213. 

53. Stratford v. Franklin Paper 
Mills Co., 101 A. 349, 257 Pa. 163. 

54. Effect of failure to make re- 
turn see infra § 830. 

55. U.S.—St. Louis-San Francisco 
R. Co. v. Middlekamp, 41 S.Ct. 489, 
256 U.S. 226, 65 L.Ed. 905; Dull v. Le 
Fevre, 222 F. 471. . Compare Brother- 
hood Co-op. Nat. Bank v. Hurlburt, 26 
F.(2d) 957 (holding that a corpora- 
tion, by furnishing information to an 
assessor as a basis for his assessment, 
does not become estopped to question 
the validity of an attempt to tax its 
stock to the corporation instead of to 
the stockholders, since in furnishing 
such information it had a right to 
assume that in assessing the tax the 
assessor would comply with the law). 

Cal.—Peo. v. Stockton, ete., R. Co., 
49 Cal. 414. 

D.C.—Chesapeake, ete., Tel. Co. v. 
District of Columbia, 39 App.D.C. 565. 

Ill.— Peo. v. Illinois Central R. Co., 
112 N.E. 700, 273 Ill. 220; Iowa Cent. 
a v. People, 40 N.E. 954, 156 ID. 

Minn.—State v. Citizens’ State Bank 
of St. Peter, 213 N.W. 45, 171 Minn. 
29; State v. Northern Trust Co., 75 
N.W. 754, 73 Minn. 70. 

Miss.—National Bank of Gulfport 
v. Board of Sup’rs of Harrison Coun- 
ty, 132 So. 95, 159 Miss. 62. 

N.Y.—Peo. v. Miller, 131 N.Y.S. 868, 
73 Misc. 214, 

Pa.—Com. v. St. Clair Coal Co., 43 
Pa.Co. 367 [rev on other grounds 96 
A. 254,251 Pa. 159]; Com. v. Plym- 
outh Coal Co., 43 Pa.Co. 365; Com. 
v. Alden Coal Co., 43 Pa.Co. 353 [rev 
on other grounds 96 A. 246, 251 Pa. 
134, L.R.A.1916F, 154]; Com. v. Haney 
Co., 1 Dauph.Co. 184. 

Tex.—Galveston, ete., R. Co. v. Gal- 
Yorton, 77 S.W. 269, 33 Tex.Civ.App. 
8 . 

See Avoca State Bank vy. Burke, 188 
N.W. 675, 193 Iowa 1055 (applying the 
rule); Illinois Cent. R. Co. v. Com., 
108 S.W. 245, 128 Ky. 268, 32 Ky.L. 
1112 [reh den 110 S.W. 265, 33 Ky.L. 
326, and aff 31 S.Ct. 95, 218 U.S. 551, 54 
L.Ed. 1147] (holding that where a 
corporation makes a return of the 
value of particular property, and on 
the basis of such return a tax is as- 
sessed, it cannot afterward complain 
that it was not the owner of such 
property, so as to defeat the tax). 

Compare Union Bank, etc., Co. v. 
Moore, 204 P. 361, 62 Mont. 132 (hold- 
ing that by furnishing information 
to the assessor a corporation does not 
estop itself to contest the validity of 
a tax, assessed on the basis of such 


return, under an _ unconstitutional 
statute). 
[a] Disproportionate assessment. 


—A railroad company cannot com- 
plain that its franchise tax is dispro- 
portionate to the tax assessed upon 
other railroad companies of the state 


tion, is not binding upon it.°® 
erty which on the face of the return is exempt 
from taxation does not preclude the corporation 
from claiming such exemption.°? 


[§§ 826-828 


A statement, however, which was un- 


not the statement of the corpora- 
Fhe listing of prop- 


A return may 
the nature of an admission by the 


corporation, in determining whether or not any 
of its property has been omitted from the assess- 
ment or has eseaped taxation.°° 

[§ 828] (b) As to Assessing Officer or Board. 


statement or return of its prop- 


erty, for purposes of taxation, is ordinarily to be 
accepted as accurate and correct, justifying the 
making of an assessment in accordance therewith, 
by the assessing officer or board,®1 and he or 1t is 
not at liberty to reject or disregard a return suf- 


where the assessment was made in 
accordance with law upon its own 
figures. St. Louis-San Francisco R. 
Co. v. Middlekamp, 41 S.Ct. 489, 256 
U.S. 226, 65 L.Ed. 905. 

Effect as against corporation of 
lateness of filing return or want of 
verification see supra § 820. ‘ 

56. City of New York v. Thirty- 
Fourth St. Crosstown Ry. Co., 122 N. 
Y.S. 344, 187 App.Div. 644. ‘ 

57. State v. Perry, 140 A. 474, 33 
Del. 580; Chicago,” etc., R. Co. Vv. 
Auditor-Gen., 18 N.W. 586, 563 Mich. 
79; New York y. Chase, Talbot & Co., 
99 N.E. 148, 206 N.Y. 1. See Dzryuesdow 
v. Baker, (Tex.Commn.App.) 229 S.W. 
493 [rev (Civ.App.) 197 S.W. 1043, and 
aff 44 S.Ct. 40, 263 U.S. 137, 68 L.Ed. 
212] (recognizing the rule). 

58. New York.v. Chase, Talbot & 
Co., 99 N.E. 1438, 206 N.Y. 1. 

59. Farmers’ & Bankers’ Life Ins. 
ee v. Anderson, 232 P. 592, 117 Kan. 
451. 

{a] Thus a life 
pany is not estopped to question the 
amount of a tax imposed upon its 
property without deduction of the 
amount of tax exempt United States 
bonds included in the valuation by the 
fact that its officer, in making a re- 
turn for tax purposes, has set forth 
all of the capital stock and other 
property of the company, where the 
return showed on its face that such 
bonds to a specified amount were in- 
cluded in the total. Farmers’ & Bank- 
ers’ Life ‘Ins. Co. v. Anderson, 232 P. 
5927) 117 Want 451. 

60. Woodbury County v. Talley, 
129 N.W. 967, 153 Iowa 28. Compare 
Baltimore & O. S. W. R. Co. v. Com., 
198 S.W. 35, 177 Ky. 566 . (holding 
that where a corporation fails to 
make a complete report of its proper- 
ty, it will not be heard to say, in a 
suit to have the omitted property as- 
sessed, that the property alleged to 
have been omitted was included, in 
some other item, or was assessed on 
information obtained outside the re- 
port, in the absence of mistake). 

Assessment of omitted property see 
infra § 992. 

61. Conn.—Hast Granby v. Hart- 
ford Electric Light Co., 56 A. 514, 76 
Conn. 169. 

Ky.—Hager v. American Surety Co., 
90 S.W.. 550,121 Ky. 791, 28 Ky.L. 
782. See Owensboro, ete., R. Co. v. 
Com., 73. S.W. 744, 24 Ky.L. 2178 
(holding that an assessment may be 
made on the basis of a return made 
by a railroad company believing itself 
exempt from taxation, and making 
the return only for statistical pur- 
poses, where the company was not in 
fact exempt). 

N.Y.—People v. New York Tax, etc., 


*Com’rs, 76 N.Y. 64; People v. Miller, 


86 N.Y.S. 420, 90 App.Div. 588 [rev 71 
N.E. 463, 179 N.Y. 49]; People v. 
ote Sheld. (N.Y.) 345 [aff 56 N.Y. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


insurance com- - 


§§ 828-829] 


ficient on its face, or make an assessment upon an- 
other or different basis, where it is, not contradict- 
competent evidence or 
is not, however, conelu- 
J and an assessment may 
be made without regard to its statements if its 
accuracy or correctness is successfully impeached 
or is contradicted by other information.*¢ 
sessment made on the basis of a false and fraudu- 
lent return is not thereby rendered void.*® 


ed or disputed by any 
information.*2 <A return 
Sive upon the assessor,®® 


Ohio.—Stanton v. Tax Commission- 
eof Ohio, 162 N.E. 756, 28 QhioApp. 


Pa.—Com. v. Gimbel, 43 Pa.Co. 407; 
Com. vy. St. Clair Coal Co., 43 Pa.Co. 
367 [rev on other grounds 96 A. 254, 
251 Pa. 159]; Com. v. Plymouth Coal 
Co., 438 Pa.Co. 365; Com. v. Alden 
Coal Co., 43 Pa.Co. 353 [rev on other 
srounds 96 A. 246, 251 Pa. 134, L.R.A; 
1916F 154]. 

Compare Peavy-Wilson Lumber Co. 
v. Jackson, 109 So. 351, 161 La. 669 
(holding that a report made under a 
statute requiring corporations to re- 
port the cost of their taxable prop- 
erty and the value at which it is car- 
ried on their books is clearly not in- 
tended as a basis for individual as- 
sessment of the reporting corporation, 
since the book value or cost price of 
property is very different from its 
value for tax purposes). 

fa] No other evaluation is neces- 
sary where a corporation files a 
proper return of the value of the prop- 
erty on the basis of which the tax is 
to be computed. Com. v. Alden Coal 
C0. 45) Pa. Cow sud. Prev On 
grounds 96 A. 246, 251 Pa. 134, L.R.A. 
1916F 154, and foll Com. v. St. Clair 
Coal Co., 43 Pa.Co. 367 (rev on other 
grounds 96 A. 254, 251 Pa. 159); Com. 
v. Plymouth Coai Co., 43 Pa.Co. 365]. 

{b] Presumption of correctness.— 
A return made by a corporation or in 
its behalf, for tax purposes, is pre- 
sumed to be correct until the contrary 
clearly appears. Com. v. Gimbel, 43 


Pa.Co. 407. 
62. TI1l.—Peo. vy. Illinois Cent. R. 
Co., 112 N.E. 700; 273 Tl. 220. 


lowa.——Avoca State Bank v. Burke, 
188 N.W. 675, 1§3 Iowa 1055. 

Me.—State v. Boston, ete., Express 
Co., 61 A. 697, 100 Me. 278. 

Mass.—National Fireproofing Co. v. 
Revere, 104 N.E. 486, 217 Mass. 63. 

N.Y.—People v. Wells, 71 N.E. 1136, 
179 N.Y. 529; Peopie v. Barker, 39 N. 
E. 17, 144 N.Y. 638; People ex rel. 
Twenty-Third St. R. Co. v. Feitner, 
87 N.Y.S. 304, 92 App.Div. 518; People 
v. Feitner, 79 N.Y.S. 975, 78 App.Div. 
313; People v. Feitner, 58 N.Y.S. 713, 
41 App.Div. 571i; People v. Barker, 
27 N.Y.S. 1082, 76 Hun 454; People 
v. Wells, 87 N.Y.S. 595, 42 Misc. 606; 
People v. Barker, 5i N.¥.S. 1105, 23 
Misc. 188; People v. Barker, 39 N.Y.S. 
88, 16 Misc. 252; People v. Barker, 
37 N.Y.S. 106, 91 Hun 642. See Peo. 
v. State Tax Commission, i92 N.Y.S. 
388 (holding that ‘where a return of 
actual income and expenditures, made 
by a corporation, is uncontradicted 
and full and complete, so that all 
necessary facts are shown beyond fair 
dispute, a refusal on the part of the 
assessing board to accept and act 
upon the return is capricious and im- 
proper; but that the rule does not 
apply to an estimate based merely 
upon opinion). 

Pa.—Com. v. Gimbel, 43 Pa.Co. 407; 
Central Petroleum Co. v. Com., 25 Leg. 
Int. 316; Com. v. Pullman Co., 40 Pa. 
Co. 672. 

But see Miller v. Richardson, 187 
P. 411, 182 Cal. 115 {holding that a 
statute requiring corporations to 
make returns, when considered in con- 
nection with a statute providing for 
the assessment of their franchises at 
their actual cash value, clearly does 
not intend to bind the assessing board 
to accept or follow the figures sub- 
mitted to it, but leaves the matter of 


other: 


TAXATION 


a corporation’s 
stockholders, or 


An as- 


fixing the value to its best discretion) ; 
Citizens’ Nat. Bank of Baker City v. 
Baker County Board of Equalization, 
222 P. 341, 109 Or. 669 (where it is 
said that the statutory requirement 
that the officers of a corporation shall 
furnish the assessor with a _ state- 
ment of its assets, etc., is merely de- 
signed to aid the assessor in the per- 
formance of his duty, and the value 
of property shown thereby is but a 
factor to be considered by him, to- 
gether with all other factors affecting 
such value, in making his assess- 
ment). 

[a] Burden of proving incorrect- 
ness of a return in proper form is 
upon the state. Com. v. Gimbel, 43 
Pa.Co. 407. Compare Com. v. Peo- 
ple’s Pass. R. Co., 38 A. 1091, 183 Pa. 
353 (holding that where the treasurer 
of a corporation is required by statute 
to collect from resident owners of 
bonds of the company the tax due 
thereon, and remit it to the state, he 
is the agent of the state for the par- 
ticular purpose, and a return made 
by him that the amount of bonds 
owned by resident owners is as stated 
therein as nearly aS can be ascer- 
tained by diligent inquiry does not 
constitute such prima facie showing 
as to put the burden of proving that 
his duties have not been properly per- 
formed upon the staie, since the agent 
cannot sit in judgment upon his own 
conduct and determine that he has 
fulfilled his duty, but the burden is 
upon him to prove the fact). 

63. U.S.—Welis v. Johnson, 205 F. 
60 [rev on other grounds 214 F. 180, 
130 C.C.A. 528, L.R.A.1916C 522]. 

Del.—State v. Perry, 140 A. 474, 
33 Del. 530; State v. Coppermines Co., 
80 A. 145, 25 Del. 400. 

Ill.—State v. Illinois Cent. R. Co., 
92 N.E. 814, 246 Ill. 188; Chicago, etc., 
R. Co. v.. Bureau County, 25 Ill. 580. 

Iowa.—Northwestern Bank of Ire- 
ton v. Van Roekel, 207 N.W. 345, 202 
Iowa 237. : 

Minn.—State v. Western Union Tel. 
Co., 124 N.W. 380, 126 N.W. 4038, 111 
Minn. 21. 

Neb.—in re First Trust Co., 142 N. 
W. 542, 93 Neb. 795 [den reh 141 N. 
W. 1037, 93 Neb. 792]. 

N.H.—Boston & M. R. R. v. State, 
85 A. 616, 76-N.H. 515. 

N.J.—Newton Trust Co. v. Atwood, 
71 A. 110, 77 N.J.Law 141. 

N.Y.— Peo. v. New York Bd. of Com- 
EP eR Oners of Taxes, etc., 76 N.Y. 

4 


Or.—Citizens’ Nat. Bank of Baker 
City v. .Baker County Board of 
Equalization, 222 P. 341, 109 Or. 669. 

Pa.—Com. y. Union Trust Co., 85 A. 
461, 287 Pa. 358. 

And see cases infra note 64. 

[a] Estoppel to question correct- 
ness.—(1) The lapse of time after 
the filing of a return by a corporation, 
or the acceptance or approval of re- 
turns, cannot estop the state from in- 
quiring into their correctness. State 
v. Illinois Cent. R. Co., 92 N.E. 814, 
246 Ill. 188. (2) “Where, however, 
the governor, to whom the returns 
were required to be made, had au- 
thority under the statute to examine 
the books and records and the em- 
ployees of the company for the pur- 
pose of ascertaining the accuracy of 
the returns, and marked the returns 
filed as “approved,” or “examined and 
approved,” it will be presumed that 
the governor properly performed his 


[§ 829] (5) Disclosure 
tained in Return. 
striction, the officer or board having custody of 
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of Information Con- 
In the absence of statutory re- 


return of its property, income, 
the like, made for tax purposes, 


may in his or its discretion exhibit such return 
to any person having a legitimate interest in in- 
specting it,°® but should deny inspection thereof 
for improper purposes.°? 
closure of the information contained in a return 


Where the right to a dis- 


duty to make such examination of the 
returns as to enable him to act upon 
them intelligently and such inquiries 
as to show their correctness, and 
hence the returns so approved are to 
be regarded as accounts stated be- 
tween the company and the state. 
State v. Illinois Cent. R. Co., supra. 
64. Del.—State v. . Coppermines 
Co., 80 A. 145, 25 Del. 400. | 
Ill.—Peo. v. St. Louis Merchants’ 
Bridge Co.,125,N.B. 752, 291 411.95; 
Peo. v. Chicago, ete., R. Co., 122 N.E. 
109, 286 Ill. 576; Illinois, etc., Coal 
Co. v. Stookey, 13.N.E. 516, 122 T11. 
358; Chicago, etc., R. Co. v. Paddock, 
1b T6635 Chicaeo & A, i ROO Vs 
Bureau County Bd. of Supervisors, 25 
Tll. 580. : 
Minn.—State v. Western Union Tel. 
Co., 124 N.W. 380, 126 N.W. 403, 111 
Minn. 21. (testimony of taxpayer’s 
own witnesses that the stated valua- 
tion was less than the full value of 
the property). 
N.Y.—People v. Barker, 39 N.E. 13, 
144 N.Y. 94; People v. New York Tax, 


ete., Com’rs, 76 N.Y. 64; People v. 
Kelsey, 91 N.Y.S. 711, 101 App.Div. 
248.. See Peo. v. Williams, 91 N.E. 
638, 198 N.Y. 2388, 139 Am.S.R. 809 


(holding that where a return showed 
that the value of the company’s 
eapital stock was greater than the 
valuation assigned to it in the re- 
turn, the assessing officer properly re- 
fused to accept such valuation). 

N.C.—-Norfolk-Southern R. Co. v. 
Carteret County Bd. of Comrs., 124 
S.E. 560, 188 N.C. 265. 

Pa.—Com. v. Union Trust Co., 85 A. 
461, 237 Pa.' 353; Com. v. Fall Brook 
R: Co., 41 A. 606, 188 Pa. 199. See 
Com. v. Cambria Inclined Plane Co., 
22 Pa.Dist. 827, 40 Pa.Co. 479 (where 
it was said that, while the valuation 
placed upon the stock of a corporation 
by its officers, in a report for tax 
purposes, should be given no little 
weight, yet where the elements which 
go to make value appear and do not 
fairly support the appraisement made 
therein there is no reason for adopt- 
ing it). 

S.D.—State v. State Bd. of Assess- 
ment, etc., 53 N.W. 192, 3 S.D. 338. 

[a] Information of assessing of- 
ficers.—Members of an assessing 
board have a right, and it is their 
duty, to ascertain, in such manner 
and by such means as are available, 
the value of a corporation's property 
or franchise for tax purposes, and it 
is not essential to the performance of 
such duty that they hear evidence, 
but they may use any available means 
of acquiring information and may act 
upon their own knowledge and judg- 
ment. Peo. v. St. Louis Merchants’ 
Bridge Co., 125 N.B. 752, 291 Ill. 95; 
Peo. v. Chicago, ete., R. Co., 122 N.E. 
109, 286 Ill. 576. 

[b] Reconsideration of inde- 
pendent valuation without ,making 
any change therein does not affect the 
validity of such valuation so made, 
whether or not the subsequent récon- 
sideration thereof by the assessing 
board was authorized or unauthorized. 
Chicgeo (& Re 1 R= Cot we yburean 
County Bd. of Supervisors, 25 Ill. 580. 

65. New Albany Trust Co. v. Tay- 
lor, 144 N.E. 855, 82 Ind.App. 1. 


66. American Dist. Tel. Co. v. 
Woodbury, 112 N.Y.S. 165, 127 App. 
Div. 455. 

67. American Dist. 


Mel Tae Ogu ve 
Woodbury, supra. ‘ 
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is restricted by statute, it may be had or permit- 
ted only in the cireumstanees or on the conditions 
thereby prescribed.£8 The policy of such a re- 
strictive, statute has been said to be to prevent 
disclosure to the corporation’s rivals of the par- 
ticulars of its business;®® and so, under a stat- 
ute prohibiting the disclosure of information con- 
tained in a return except upon proper judicial 
order, such an order may be made only where the 
publicity of the return is an inevitable incident to, 
and consequence of, a judicial proceeding which 
would be valueless and ineffective without such dis- 
closure,7° and no such order is proper except where 
the matter contained in the report, or its integrity, 
is attacked or defended as a main, and not merely 
a collateral, issue.7? 

[§ 830] (6) Failure or Refusal To Make Re- 
turn.72 Where a corporation required by statute 
to make a return for the purpose of aiding in the 
assessment of taxes upon its property, capital stock, 
or franchise fails or refuses so to do, or files only 


fa] Return is not public record 


TAXATION 


make an assessment until the expira- 


a ee a! 
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an insufficient return, it becomes the duty of the 
appropriate assessing» officer or. hoard to proceed 
to make the assessment upon the basis of such in- 
formation as may be obtainable,*°’ and an assess- 
ment made on the best information available is 
valid and sufficient.74 In some jurisdictions a pen- 
alty for failing to make a return is prescribed by 
statute.7®> <A failure to make a return, thus caus- 
ing the corporation to incur liability under such 
a penal provision,’ has been said to admit of no 
justification whatsoever,’® and a penalty cannot be 
avoided by filing a return after the statutory time,‘? 
nor does the making of an assessment from other 
available information relieve the corporation from 
the consequences of its failure to make a return.’® 
A statute providing that no abatement shall be 
made of the taxes assessed upon any person until 
he shall have filed a proper return has been held 
applicable to corporations.*® 

[§ 831] c. Report or Statement by Stockholders. 
Under the statutes existing in a number of states 


(2) A statute prescribing a penalty 


(1) in the sense that documents which 
are required by law_to be filed or 
recorded in public offices are public 
records, and so inspection of a return 
should be denied to one desiring to 
see it for the purpose of prying into 
business secrets of a rival, or for idle 
curiosity, or for any other improper 
purpose. American Dist. Tel. Co. v. 
Woodbury, 112 N.Y.S. 165, 127 App. 
Div. 455. (2) Public records gen- 
erally see Records 53 C.J. p 601. 

68. Peo. v. Johnson, 210 N.Y.S. 92, 
213 App.Div. 402. 

69. Lorimier-Greenbaum Co. Vv. 
Gilchrist, 209 N.Y.S. 633, 212 App.Div. 
133 


70. Peo. v. Johnson, 210 N.Y.S. 92, 
213 App.Div. 402. 

71.: Peo. v. Johnson, supra. 

72. As affecting liability of stock- 
holders to taxation sce supra § 254. 

Return as prequisite to: 

Action to abate or reduce tax see 

infra § 1135. 

Valid assessment see supra § 820. 

73. Ga.---Georgia R., etc, Co. v. 
Wright, 54 S.E. 52, 125 Ga. 589 [rev 
on other grounds 28 S.Ct. 47, 207 U.S. 
127, 52 L.Ed. 134]; Georgia R., etc., 
Co. v. Wright, 53 S.E. 251, 124 Ga. 
596. 

Ind.—Louisville, ete, R. Co. v. 
State, 25 Ind. 177, 87 Am.D. 358. ~ 


Mo.—State v. Casey, 109 S.W. 1, 
210 Mo. 235. 
N.J.—Trenton Heat, ete, Co. v. 


State Bd. of Assessors, 63 A. 1005, 73 
N.J.Law 370. 

N.Y.—People v. Wemple, 34 N.H. 
386, 138 N.Y. 582. 

Pa.—Stratford v. Franklin Paper 
Mills Co., 101i°A. 349, 257 Pa. 163. 

S.D.—Iowa, etc., Tel. Co. v. Scham- 
ber, 91 N.W. 78, 15 S.D. 588. 

See Chesapeake, etc., Tel. Co. v. 
District of Columbia, 39 App.D.C. 565 
(holding that where a corporation 
had failed to file a return, the action 
of the assessor in calling for and 
accepting a return and using it as the 
basis of assessment is, if irregular, 
not such as to invalidate the assess- 
ment or warrant recovery by the cor- 
poration of the tax paid thereon). 

Time for making assessment. 
—(1) Where a corporation is given 
by statute until a specified date to 
make a return for tax purposes, an 
assessment cannot be made prior to 
Such date. Iowa, etc., Tel. Co. v. 
Schamber, 91 N.W. 78, 15 S.D. 588. 
(2) Where a corporation is enjoined 
from making a return of its property 
or stock for taxation at a time when 
it still has a certain number of days 
left of the statutory period within 
which returns are required to be 
made, the assessing officer should not 


tion of such number of days after the 
injunction is dissolved; and, similar- 
ly, where the injunction is in effect 
at the beginning of the statutory 
period for making returns, the cor- 
poration should be allowed the full 
statutory length of time after dis- 
solution of the injunction in which 
to make a return, before an assess- 
ment is made, an assessment made 
before such statutory period or the 
balance of it has so expired being pre- 
mature and void. Georgia R., etc., Co. 
v. Wright, 54 S.E. 52, 125 Ga. 589 
[rev on other grounds 28 S.Ct. 47, 
207 U.S. 127, 52 L.Ed. 134]. (3) Time 
or date of assessments in general see 
supra § 761. 

Demand for return as condition 
precedent to making assessment see 
supra § 820. . 

Proceedings for discovery of prop- 
erty see infra § 832. 

74 Peo. v. Franklin Nat. Ins. Co. 
of New York, 175 N.E. 481, 343 Ill. 
336; Matter of Adlér, 78 N.Y.S. 690, 
76 App.Div. 571 [aff 66 N.E. 929, 174 
INGY 2. S72 

[a] Resort to mandamus to com- 
pel filing of return not necessary.— 
Even if the assessors would have a 
right to resort to mandamus to com- 
pel a corporatton to file a return, there 
is no obligation upon them to do so. 
Matter of Adler, 78 N.Y.S. 690, 76 App. 
mie 571 [aff 66 N.B. 929, 174 N.Y. 


75. See statutory provisions. 
[a] Particular statutes construed. 
—(1) Under a statute providing 


that where a corporation faiis to 
make a return at or before the time 
specified the assessor shall make an 
assessment on the best information 
obtainable, and add thereto twenty 
per cent thereof, and that the tax 
assessed thereon shall be collected 
the same as the general tax on real 
estate, as to which it is provided by 
other statutes that a penalty of one 
per cent per month shall be added to 
the tax if not paid when due, the ad- 
dition of twenty per cent to the 
amount of the assessment is not 
strictly a penalty, although savoring 
thereof, but is a part of the assess- 
ment; and the one per cent monthly 
penalty is properly added to the 
whole amount of the tax if it is not 
paid when due; nor is the corpora- 
tion relieved of either the twenty per 
cent addition to the assessment or the 
one per cent penalty by a further pro- 
vision of the statute prescribing a 
fine upon conviction in the police 
court of a violation of any of its pro- 
visions. Chesapeake, etc., Tel. Co. v. 
District of Columbia, 39 App.D.C. 565. 


87 N.W. 724, 114 Iowa 728; 


for “willfully” failing or refusing to 
file a return refers to a failure re- 
sulting from the voluntary act of the 
party, as distinguished from a failure 
resulting from coercion; and so a cor- 
poration which fails to file a return 
is liable for the penalty although its 
breach resulted from a faiiure to re- 
ceive, from the state auditor’s office, 
a blank on which to make the return, 
which it had been in the habit of 
using in previous years. - Nashville, 
ete., R. Co. v. Com., 169 S.W. 511, 160 
Ky. 50. (8) Where railroad com- 
panies are by statute required to file 
a “statement or schedule” of property 
held for right of way, the length of 
tracks, etc., and also to file a 
or schedule” of rolling stock, and it 
is further provided that the tools and 
other personal property, except roll- 
ing stock, shall be “listed and as- 
sessed” in each taxing district, a pro- 
vision imposing a penalty upon any 
company neglecting to return “said 
statements” refers only to the state- 
ment or schedule of property held for 
right of way and of the length of 
track, and cannot be extended to the 
lists of rolling stock or other personal 
property. Chicago, ete., R. Co. v. Peo., 
75 N.E. 368, 217 Ill. 164. (4) Where 
the statute requires the treasurer of 
a corporation to report the facts con- 
cerning its indebtedness, it is his duty 
to make diligent inquiry for the 
necessary facts, and the corporation 
is liable for the statutory penalty 
only in case of his default. Com. v. 
Northern Cent. R. Co., 2 Dauph.Co. 
(Pa.) 67. 

[b] Report of delinquents by 
sheriff.—Under a statute making it 
the duty of the sheriff, knowing that 
any person has failed in any year to 
make a return of his taxable property, 
to report such person to the county 
clerk, to be dealt with, fined, and 
taxed the same as delinquents report- 
ed by the assessor, on whom penalties 
are imposed by, other sections of the 
statute, the sheriff may report a cor- 
poration which failed to make a re- 
turn in a year preceding his term of 
office, and is not confined to those 
thus offending during his term. 
Louisville, etc., R. Co. v. Com., 3 S. 
W. 139, 85 Ky. 198, 8 Ky.L. 840. 

76. S. A. Luz Electrica v. Peo., 4 
Porto Rico 12. 

77. Farmers’ L. & T. Co. v. Fonda, 


Toledo, 
oe R. Co. v. Brown, 18 OhioApp. 


78. Toledo, etc., R. Co. v. Brown, 


79. Otis Co. v. 


Ware, 
(Mass.) 509. 


8 Gray 


For later cases, developments and changes in the law see Annotations, same title and section number 
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stock in his statement, nor list it 


taxation, if under the statute it must be reported 
by or is taxable to the corporation,®! but stock 
which is not to be reported by, or taxed to, the 
corporation must be listed by the holder.’ Where 
a statute makes stock in foreign corporations sub- 
ject to taxation as personal property of the holder 
thereof, it must be ineluded in his statement, not- 
withstanding a further provision of the statute 


that stock in corporations whose 


sessed to themselves shall not be assessed against’ 


the stoeckholders.’? 


[$ 832] 3. Proceedings To Obtain Necessary In- 
Under the statutes existing in some 
states the officer or board charged with the duty 
of assessing the property, capital stock, or fran- 
chise of a corporation, for-purposes of taxation, 
may have compulsory process to compel the corpo- 


formation. 


Return as condition precedent to 
action to abate tax see infra § 1135. 

80. See statutory provisions. 

List or statement of taxable prop- 
erty in general see supra §§ 763-771. 

81. Lockwood v. Weston, 23 A. 9, 
61 Conn. 211; Wiley v. Salisbury, 16 
S.E. 542, 111 N.C. 397; Jones v. Davis, 
35 OhioSt. 474. 

Statement or return by corporation 
see supra §§ 820-830. 

82. Bressler v. Wayne County, 122 
N.W. 23, 84 Neb. 774 [mod 118 N.W. 
1054, 82 Neb. 758]. 

83. Hasely v. Ensley, 82 N.E. 809, 
40 Ind.App. 598. * 

[a] Whether or not corporation is 
taxed in foreign state, stock therein 
must be listed by the holder for pur- 
poses of taxation by the state in 
which he resides, under such a Stat- 
ute. Hasely v. Ensley, 82 N.E. 809, 
40 Ind.App. 598. f 

84. See statutory provisions. 

[a] Statutory authority as pre- 
cluding use of other information.— 
A statute authorizing an assessor to 
issue a subpcena to a taxpayer and 
examine him as to his property if 
the assessor is dissatisfied with the 
statement or return made does not 
preclude the assessor from adding to 
the list or return of a_ corporation 
other property, omitted therefrom, of 
which he has other information, with- 
out subpcenaing the corporation or 
compelling it to admit such other 
property, on examination under the 
subpoena. Peo. v. Mills Nat. Bank, 
55 P. 685, 123 Cal. 53, 69 Am.S.R. 32, 
45 L.R.A. 747. phe 

85. See statutory provisions. 

[a] Scope and extent of power.— 
(1) Under a statute authorizing the 
state tax commission to require cor- 
porations to furnish information for 
tax purposes, and to summon wit- 
nesses to appear and give testimony 
and produce records, books, and pa- 
pers relating to any matter which 
the commission has authority to in- 
vestigate, the commission has no 
arbitrary power, but the power there- 
by granted to it must be exercised 
with reason, and there must be a 


‘reasonable basis for an order sum- 


moning witnesses to appear or pro- 
duce records, and the scope of the 
inquiry must be restricted to the par- 
ticular matters under consideration, 
and in no case may it infringe upon 
any of the inherent personal rights 
recognized by the constitution. Wal- 
lace v. Hughes Electric Co., 171 N.W. 
840, 41 N.D. 418. (2) So, in the ab- 
sence of any showing that the persons 
whose attendance is commanded have 
any connection with a corporation, as 
to the value of whose property, stock, 
or franchise information is desired, 
or that it is within the power of such 
persons to produce any of the books, 


respecting the duty of taxpayers to file lists or 
statements of their taxable property,8® a holder 
of stock in a corporation need not include such 


TAX ATION 


for purposes of 


Property®®—(1) 


property is as- 


principle is 


papers, or documents sought, the 
commission has no right to compel 
the appearance of such persons before 
it. Wallace v. Hughes Electric Co., 
supra. 

[b] Power as applicable in as- 
sessment of omitted property.—(1) 
Power conferred by statute upon 
county assessors to examine books 
and papers of a taxpayer extends to 
an assessment of property omitted 
from a corporation’s tax return, made 
under a statute requiring the assessor 
to assess omitted property at any 
time during the year. Co-operative 
Bldg., etc., Assoc. v. State, 60 N.E. 
146, 156 Ind. 463. (2) Assessment 
of property omitted from corpora- 
oN return in general see infra § 
[ec] Duty to examine books or take 
testimony.—Under a statute provid- 
ing that where a duly verified sched- 
ule has been presented to the asses- 
sor, if he is of opinion that the per- 
son listing the property has not made 
a full, fair, and complete schedule 
thereof he “may’’ examine such per- 
son under oath, it is not the duty of 
the assessor to enter upon such an 
inquiry in the first instance, where 
a corporation has filed no schedule or 
return, and the corporation has no 
standing to complain of an assess- 
ment on the ground that it is ready 
and willing to submit its affairs to 
examination by the assessor and to 
answer all his questions touching its 
property. New York, etc., Grain, etc., 
Exchange v. Gleason, 13 N.E. 204, 121 
Thi. 502. 

Mandamus as remedy to compel 
submission of corporation’s hooks to 
inspection for tax purposes see Man- 
damus § 481. 

Right of assessor to examine wit- 
nesses and inspect books in general 
see supra § 770. 

86. Valuation of capital or total 
assets of corporation see infra §§ 836— 
840. 

Sia Peo Var state. “Bde ot. "hax 
Comrs., 112 N.Y.S. 392, 128 App.Div. 
13 [mod on other grounds 89 N.E. 
581, 196 N.Y. 39 (rearg den 90 N.E. 
112, 197 N.Y. 33)]; Peo. v. Olean As- 
sessors, 15 N.Y.St. 461, 48 Hun 193; 
Chicago, etc., R. Co. v. State, 108 N. 
W. 557, 128 Wis. 553. And See cases 
infra notes 88-92. 

[a] Actual value, and not cost, is 
the true basis for taxation. Peo. v. 
State Bd. of Tax Comrs., 112 N.Y.S. 
392, 128 App.Div. 13 [mod on other 
grounds 89 N.E. 581, 196 N.Y. 39 
(rearg den 90 N.E. 112, 197 N.¥. 33) ]. 

Assessment of property in general 
see supra §§ 758-817. : y 
_ 88 In re Taxes Waialua Agricul- 
tural Co., Ltd., 30 Hawaii 755; Peo. 
v. Wells, 119 N.Y.S. 1059, 185 App. 
Div. 647; Peninsular Power Co. v. 
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ration to disclose the information necessary for the 
making of an assessment,’* or may examine per- 
sons under oath and inspect the books of the cor- 
poration for the purpose of obtaining it.85 

[§ 833] 4. Determination of Taxable Property, 
Value, or Basis of Tax—a. Valuation of Corporate 


In General. Broadly speaking, 


property owned by a corporation is to be appraised 
for taxation in the same way or on the same prin- 
ciples as if it were owned by a natural person,®7 
the thing sought in each case being the full cash 
value of the property in question on the date to 
which the assessment relates,’8 
some statutes the tax is to be computed upon a 
specified fraction of such value rather than upon 
the full amount thereof.®® 
corporation is to be assessed at its fair market val- 
ue, having regard to its situation and all other con- 
siderations affecting its worth,®® and the same 
applicable to buildings and other 
structures® and every kind of personal proper- 


although under 


Land belonging to a 


Wisconsin Tax Commn., 218 N.W. 371, 
195 Wis. 231. See Peo. v. State Tax 
Commn., 201 N.Y.S. 673, 206 App.Div. 
558. [aff 143 N.E. 763, 237 N.Y. 612] 
(holding that the value at the time 
of the inquiry governs). 

89. See statutory provisions. 

[a] Thus, where a statute provides 
that the assessed value of property 
shall be one third of its full value, 
the valuation upon which there is to, 
be. computed a tax which, under the 
statute, is to be assessed against all 
property of corporations, is one third 
of the full value of such property, 
and not the actual cash value thereof. 
Peo. v. Illinois Cent. R. Co., 112 N.E. 
700, 273 Ill. 220. fi 

90. Ky.—Com. v. Covington, etc., 
Bridge Co., 70 S.W. 849, 114 Ky. 343, 
24 Ky.L. 1177. 

Mass.—Essex Co. v. Lawrence, 100 
N.E. 1016, 214 Mass. 79. 
Reger v. Metz, 31 N.J: Law 

N.Y.—Peo. v. Barker, 40 N.E. 996, 
146 N.Y. 304; Peo. v. Wemple, 34 N. 
E. 386, 138 N.Y. 582; People v. Mor- 
gan, 66 N.Y.S. 823, 55 App. Div. 265; 
Peo. v. Olean Assessors, 15 N.Y.St. 
461, 48 Hun 1938; People v. Barker, 
39 N.Y.S. 88, 16 Misc. 252. 

Wis.—Chicago, etc., R. Co. v. State, 
108 N.W. 557, 128 Wis. 553. 

[a] Value placed on real estate by 
local assessor (1) is not binding upon 
a state officer charged with the duty 
of making an assessment of the cor- 
poration’s property. Peco. v. Wemple, 
34 N.E. 386, 138 N.Y. 582; Peo. v. 
Morgan, 66 N.Y.S. 8238, 55 App.Div. 
265; Peo. v. Barker, 39 N.Y.S. 88, 16 
Mise. 252. (2) Such valuation is, 
however, competent evidence of the 
value of the property, and where it is 
received by the state officer he should 
not thereafter disregard it without 
giving an opportunity for the produc- 
tion of other or additional evidence. 
Peo. v. Morgan, supra. 

91. Peo. v. Miller, 82 N.Y.S. 621, 
84 App.Div. 168 [mod on_ other 
grounds 69 N.E. 1108, 177 N.Y. 461]. 
See Peo. v. State Tax Commn., 201 
N.Y.S. 6738, 206 App.Div. 558 [aff 143 
N.E. 763, 237 N.Y. 612] (holding that 
a railroad company constructing a 
retaining wall along the bank of a 
canal to support its fill and the tracks 
laid thereon is to be assessed upon 
the value of the wall as actually 
built, notwithstanding evidence that 
a cheaper wall would have been suf- 
ficient if the canal had not been there, 
the wall being for the benefit of the 
railroad and any benefit to the canal 
being purely incidental). ; 

[a] Cost price (1). is not neces- 
sarily the measure of present value. 
Peo. v. Miller, 82 N.Y.S. 621, 84 App. 
Div. 168 [mod on other grounds 69 
N.E. 1103, 177 N.Y. 461]. (2) Where, 
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ty.°2 Each item of property owned by a corporation 
should be assessed separately,®? at least in the ab- 
sence of any showing that the combined value of 
all its property is greater than the aggregate value 
So realty and personalty 
are ordinarily to be separately assessed,®® and over- 
valuation of one class of property cannot be sus- 
tained by a showing that the other class has been 
undervalued to the same or a greater amount.®® 
The question whether particular property and rights 
are to be assessed as moneys and eredits or as 
moneyed capital is, in the first instance, for the 
determination of the assessing officer,9* who acts — 


of the several parts.%* 


not merely ministerially but in 


judgment and discretion in making such determina- 
It has been said that the valuation of moy- 
ables used within a state need not be limited to 
the mere worth of the tangible property as such, 
but that the state may look to the property of 
the corporation beyond its borders to arrive at the 


tion.°8 


true value of the property within 


however, property is practically in- 
destructible, or is new, the cost of 
reproducing it may be taken as _ its 
value. Peo. v. State Bd. of Tax 
Somrs., 120 N.Y.S. 528, 126 App.Div. 
155 [aff 92 N.E. 1098, 198 N.Y. 608]. 

92. Ark.—In re Arkansas Cypress 
Shingle Co., 84 S.W. 1029, 74 Ark. 28. 

Mass.—Essex Co. v. Lawrence, 100 
N.E. 1016, 214 Mass. 79. 

Minn.—State v. Duluth Gas, etc., 
-Co., 78 N.W. 1032, 76 Minn. 96, 57 
L.R.A. 63. d 

Miss.—Grenada Bank v, Adams, 40 
So. 4, 87 Miss. 669. 

N.J.—New Jersey Hedge Co. v. 
Craig, 17 A. 941, 51 N.J.Law 437. 

N.Y.—People v. Feitner, 63 N.E. 
786, 171 N.Y. 641; Peo. ex rel. Federal 
Terra Cotta Co. v. Purdy, 178 N.Y.S. 
316, 189 App.Div. 131; People v..Kel- 
sey, 96 N.Y.S. 42, 108 App.Div. 138; 
People v. Oswego, 6 Thomps.&C. 673. 

Va.—Com. v. Columbian Paper Co., 
130 S.E. 421, 143 Va. 332. 

See State v. Moss, 107 So. 505, 160 
La. 724 (holding that a statute pro- 
viding that “plants” engaged exclu- 
sively in utilizing waste materials 
shall constitute a separate class for 
taxation and shall be valued at ten 
per cent of actual value does not ap- 
ply to raw materials awaiting or in 
process of manufacture, or to finished 
products awaiting sale, since “plant” 
includes only the fixtures, machinery, 
apparatus, etc., and accordingly such 
materials and products are to be as- 
sessed at full value). 

93. Matter of Hawi Mill, etc., Co., 
Ltd., Tax Appeal, 27 Hawaii 604; 
Armour v. Bd. of State Affairs, 101 
So. 138, 156 La. 661. 

94. Matter of Hawi Mill, etc., Co., 
Ltd., Tax Appeal, 27 Hawaii 604. 

95. Peo. v. Barker, 30 N.Y.S. 586, 
81 Hun 22 [rev on other grounds 39 
N.E. 13, 144 N.Y. 94]. 

96. Peo. v. Barker, supra. See 
Cumberland Pipe Line Co. v. Lewis, 
17 F.(2d) 167 (applying the rule). 

97. Ft. Madison Security Co. v. 
Maxwell, 212 N.W. 131, 202 Iowa 1346. 

98. Ft. Madison Security Co. v. 
Maxwell, supra. 

99. State v. American Refrigerator 
Transit Co., 237 S.W. 78, 151 Ark. 581. 

1. Western Union Tel. Co. v. 
Wright, 185 F. 260, 107 C.C.A. 366; 
.Western Union Tel. Co. v. Wright, 185 
F. 250, 107 C.C.A. 356 [rev 166 FE, 
954]. 

2. Susquehanna Power Co. vy. 
State Tax Commn., 151 A. 39, 159 Md. 
359 [appeal dism 51 S.Ct. 436]; State 
v. Western Union Tel, Co., 124 N.W. 
380, 126 N.W. 403, 111 Minn. 21; In 
re Sioux City Bridge Co. Assess- 
ment, 182 N.W. 485, 105 Neb. 843. 
And see cases infra this note. 
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cial manner.® 


the exercise of 


the state.°® An 


[a] Earning capacity and profits. 
—(1) The earning capacity of proper- 
ty of a corporation may be consid- 
ered in arriving at its fair value, but 
the value is not necessarily determin- 
ed by that factor alone. In re, Okla- 
homa Gas, etc., Co., 171 P. 26, 67 Okl. 
301. (2) As a basis on which to es- 
tablish the value of the property of 
a palace car company within the 
state, the earnings derived from its 
property, tangible and _ intangible, 
within the state, are proper to be 


considered; and the proportion of its: 


receipts derived from its interstate 
business which is earned within the 
state is to be taken into account as 
an element of that basis. Pullman 
Co. v. Richardson, 197 P. 346, 135 Cal. 
484 [aff 43 S.Ct. 366, 261 U.S. 330, 67 
L.Ed. 682]. (3) The property of a 
corporation cannot be said to be of 
no value, or of nominal value only, 
for tax purposes, merely because the 
company has made such unfavorable 
contracts that its property produces 
no profits. Pasco Reclamation Co. v. 
Franklin County, 167 P. 1094, 98 
Wash. 495. 

[b] .Cost of installing machinery 
should be included in determining the 
value of such machinery, where the 
installation adds to the value. Sus- 
quehanna Power Co. v. State Tax 
Commn., 151 A. 39, 159 Md. 359 [ap- 
peal dism 51 S.Ct. 436, 2838 U.S. 297, 
75 L.Ed. 1047]. 

3. In re Western Union Tel. Co. 
Assessment, 130 P. 565, 35 Okl. 626; 
State ex rel. Oregon R. & Navigation 
Co. v. Clausen, 116 P. 7, 63 Wash. 535. 
See Peo. v. Barker, 40 N.E. 996, 999, 
146 N.Y. 304 (‘‘the [tax] commission- 
ers are not free to capriciously dis- 
regard the evidence, and emancipate 
themselves from all restrictions and 
rules, however fundamental’). 

4 Southern Ry. Co. v. Watts, 43 S. 
Ct. 91925 260 20. Sy b195 Oia. sobs 
Armour v. Bd. of State Affairs, 101 
So. 18, 156 La. 661. 

5. Armour v. Bd. of State Affairs, 
101 So. 13, 156 La. 661. 

Equality and uniformity in general 
see Supra §§ 29-69. 

6. Armour v. Bd. of State Affairs, 
101 So. 18, 156 La. 661. 

7. See cases infra notes 8-10. 

8. In re Taxes Onomea Sugar Co., 
31 Hawaii 769; In re Taxes Waiaiya 
Agricultural Co., Ltd., 30 Hawaii 755; 
State v. Wells, 179 N.W. 221, 146 
Minn. 444; Peo. v. State Bd. of Tax 
Com’rs, 112 N.Y.S. 392, 128 App.Div. 
13 [mod on other grounds 89 N.E. 
581, 196 N.Y. 39 (rearg den 90 N.RE. 
112, 197 N.Y. 33)]; Peo. v. State Bd. 
of Tax Com’rs, 125 N.Y.S. 895, 69 
Mise. 1; State v. Pullman Co., 189 
N.W. 543, 178 Wis. 240. See Chicago 
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assessment which includes an element, of unknown 
value, which is not subject to taxation is void.* 
Mode of valuation. 
corporation all proper elements which go to make 
up value should be considered,? and the valuation 
may not be made arbitrarily, but must be based 
upon evidence or information, weighed in a judi- 
In the absence of restrictive stat- 
ute, an assessing officer or board has diseretion in 
the selection of the mode of assessment and valua- 
tion to be employed,‘ limited only by the considera- 
tions that assessments must be equal and uniform’ 
and that they may not exceed the actual value of 
‘the property;® and several proper methods of ar- 
riving at such value are recognized, particularly 
in the case of property which has no market value 
and the actual value of which cannot readily be 
ascertained by comparison with other similar prop- 
erty.?. Thus it is ordinarily proper to determine the 
value by capitalizing the net earnings which the 
property produces ;§ 


In valuing property of a 


or the cost of reproducing 


Sanitary Dist. v. Young, 120 N.E. 
818, 285 Ill. 851 (recognizing the 
rule); .and cases infra ‘this note. 
Compare Martineau v. Clear Creek 
Oil, ete., Co., 217 S.W. 807, 141 Ark. 
596 (holding the application of such 


method improper in the case of a nat-. 


ural gaS company, since its supply 
will in time become exhausted and its 
net income accordingly must repre- 
sent in part the capital; and that 
while it is clearly within the prov- 
ince of the assessing officer or board 
to take the net income into consider- 
ation as a fact affecting the true val- 
ue of the property, -there should also 
be taken into consideration the prob- 
able producing life of the gas wells 
and the cost of developing them, and 


the portion of the capital included in. 


the net income); Peo. v. St. Louis 
Merchants’ Bridge Co., 125 N.H. 752, 
291 Il. 95 (holding that where a 
bridge company owned by several 
railroad companies leases its bridge 
to a terminal railroad company vat a 
rental sufficient only to pay interest, 
taxes, and repairs, the owning rail- 
roads preferring to make no profit 
from such lease and so keep down 
their cost of operation over the 
bridge, the rental produced by the 
lease, if capitalized, will not amount 
to the fair value of the bridge). But 
see Board for Assessment of Raii- 
road Co.’s Property v. Alabama Cent. 
R. Co., 59 Ala. 551 (holding that a 
statute making imperative the use 
of the capitalization of income meth- 
od, at a fixed rate, is in violation of 
a constitutional provision that taxes 
shall be in proportion to the value of 
property). 

[a] Present or probable future 
earnings as basis of capitalization.— 
(1) It appears to be the generally rec- 
ognized rule that the present earn- 
ings of a corporation, and not the 
amount of earnings estimated for the 
future, are to be considered in arriv- 
ing at the value of its property by 
applying the net earnings rule. State 
v. Pullman Co., 189 N.W. 543, 178 Wis. 
240. And see cases passim infra this 
note. (2) There is, however, author- 
ity for the view that the amount to 
be capitalized is the probable amount 
of earnings in the future, to be esti- 
mated mainly in the light of the ex- 
perience of the recent past, with no 
greater optimism or pessimism than, 
as has been said, would actuate an 
intending purchaser of the corpora- 
tion’s stock. In_re Taxes Waialua 
Agricultural Co., Ltd., 30 Hawaii 755. 

[b] Income from nontaxable prop- 
erty may, and ordinarily should, be 
excluded from the amount of income 
to be capitalized. In re Taxes Wai- 
alua Agricultural Co., Ltd., 30 Hawaii 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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the property, less depreciation, may be taken as its 
present value;® and it has also been held proper 
to deduct the net value of all nontaxable property 
from the sum of the corporation’s liabilities and 
the market value of its capital stock on the assess- 
ment date, the difference being regarded as the 


value of the taxable property.'° 


comparable in: nature and location to other prop- 
erty the valuation of the latter may be considered 
in fixing the value of the former.!! 
the value of that part within the 
poration’s property lying partly in 


755. See In re Taxes Ewa Planta- 
tion Co., Ltd., 30 Hawaii 775 (recog- 
nizing the rule). 

{c] Repairs and maintenance.— 
(1) In arriving at the net earnings to 
be capitalized, the ordinary expense 
of repairs and replacements necessary 
to maintain the property should be 
deducted from gross earnings. State 
wv. Virginia, etc., R. Co., 46 P. 723, 23 
Nev. 283, 35 L.R.A. 759. (2) Where 
a railroad company replaces a wooden 
bridge with a steel one, the amount 
which it would have cost to replace 
the bridge with a wooden one should 
be deducted from gross income for 
the year, to arrive at net income, and 
only the difference between the cost 
of the two is to be charged to con- 
struction cost. State 'v. Virginia, etc., 
R. Co., supra. 

[d] Allowance from gross earn- 
ings for depreciation.—(1) An allow- 
ance for the depreciation of deprecia- 
ble property should be deducted from 
gross earnings in determining the 
profits of a corporation. In re Taxes 
Waialua Agricultural Co., Ltd., 30 Ha- 
waii 755. See In re Taxes Ewa Plan- 
tation Co., 30 Hawaii 775 (holding such 
allowance proper to be made even with 
reference to machinery which is not 
expected to be replaced because of the 
contemplated winding up of the com- 
pany’s business). (2) Where, how- 
ever, ordinary maintenance and re- 
pairs or replacements will prolong 
the life of property indefinitely, no 
allowance should be made for depreci- 
ation, but the cost of such _ repairs 
and replacements should be deducted 
from estimated gross receipts. In 
re Taxes Waialua Agricultural Co., 
Ltd., supra. (3) The amount to be 
allowed for depreciation, where such 
allowance is proper, is to be deter- 
mined under the “straight line meth- 
od,’ by prorating its cost over the 
number of years of its probable life. 
In re Taxes Waialua Agricultural Co., 
Ltd., supra. 

[e] Rate of capitaiization.—(1) 
The rate at which net profits of a 
corporation are to be capitalized for 
the purpose of arriving at the value 
of its property is the rate which the 
investing public may reasonably ex- 
pect on investments in the taxpayer 
corporation or other similar enterpris- 
es. In re Taxes Waialua Agricultural 
Co., Ltd., 30 Hawaii 755. (2) What 
rate of capitalization is proper at. a 
particular time in the case of any 
particular corporation is a question of 
fact depending upon all the circum- 
stances, including the rates of inter- 
est current, the financial condition of 
the company, and general economic 
and financial UR se ae Taxes 
Waialua Agricultural Co., ., Supra; 
State v. Pullman Co., 189 N.W. 543, 
178 Wis. 240. (3) The proper rate 
of capitalization may differ as be- 
tween different corporations or as re- 
gards the same corporation at differ- 
ent times. In re Taxes Waialua Ag- 
ricultural Co., Ltd., supra. (4) Two 
different rates of capitalization may 
be used with reference to two differ- 
ent classes of income received by a 
corporation. In re Taxes Waialua 
Agricultural Co., Ltd., supra. (5) 
Income from property used in a rela- 
tively hazardous business should not 
be capitalized at the same rate as 


‘Hartford, 122 A. 91, 
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be considered.2 


If property is 


In arriving at 
state of a cor- 
a foreign state, 


income derived from an investment 
of a less hazardous nature. In re 
Taxes Onomea Sugar Co., 31 Hawaii 
769. (6) If income from nontaxable 
property is included in that capital- 
ized, the rate of capitalization’ must 
be such as to produce as the value 
of such nontaxables their assessed 
valuation, so that when such assess- 
ed valuation of nontaxables is de- 
ducted from the amount arrived at 
by the capitalization no difference 
will remain. In re Taxes Waialua 
Agricultural Co., Ltd., supra; In re 
Taxes Hwa Plantation Co., Ltd. 30 
Hawaii 775. 

{f] Deduction of value of nontax- 
ables.— Where income from nontaxa- 
ble property has been included in the 
amount capitalized, the value of such 
nontaxables must be deducted from 
the valuation arrived at by such cap- 
italization. In re Taxes Onomea Su- 
gar Co., 31 Hawaii 769; In re Taxes 
Waialua Agricultural Co., Ltd., 30 
Hawaii 755. 

9. Underwood Typewriter Co. v. 
99 Conn. 329; 
Peo. _v. Keeler, 199 N.Y.S. 327, 205 
App.Div. 467 [mod on cther grounds 
143 N.E. 211, 237 N.Y. 332]; Peo. v. 
State Bd. of Tax Com’rs, 142 N.Y.S. 
180, 157 App.Div. 165; Peo. v. State 
Bad. of Tax Com’rs, 145 N.Y.S. 226. 
See Peo. v. State Tax Commn., 201 
N.Y.S. 673, 206 App.Div. 558 [aff 143 
N.E. 763, 237 N.Y. 612] (holding that 
reproduction cost less depreciation, 
while not necessarily controlling, 
must be given consideration); Pasco 
Reclamation Co. v. Franklin County, 
167 P. 1094, 98 Wash. 495 (recogniz- 
ing the rule); and cases infra this 
note. Compare Chicago Sanitary 
Dist. v. Young, 120 N.E. 818, 285 Ill. 
351 (holding that reproduction cost, 
less, depreciation, is not a proper cri- 
terion of the value of a corporation’s 
property which produces earnings of 
such amount that their capitalization 
noe result in a much larger valua- 
tion). 

[a] Fact that costs are falling or 
likely to fall does not prevent the ap- 
plication of the cost of reproduction 
method of ascertaining the value of 
a corporation’s property, or justify 
disregarding evidence of such cost. 
Underwood Typewriter Co. v. Hart- 
ford, 122 A. 91, 99 Conn. 329. 

[b] Items included in reproduc- 
tion cost.—(1) Profits of general con- 
tractors are to be included in the re- 
production cost. Peo. v. State Bd. of 
Tax Com’rs, 145 N.Y.S. 226. (2) In- 
terest and taxes payable during the 
construction period should be includ- 
ed in the cost of reproduction. Peo. 


v. State Bd. of Tax Com’rs, supra. 
See Waltham Watch, etc., Co. v. 
Waltham, 172 N.BE. 579, 272 Mass. 


396, 71 ALR. 960 (recognizing the 
rule, but holding it inapplicable in 
computing the reproduction cost of 
machinery built in the company’s own 
factory). (3) In computing the cost 
of reproducing property of a corpo- 
ration the expense of engineering and 
necessary supervision in constructing 
or installing its structures and equip- 
ment should be included. Peo. v. 
State Bd. of Tax Com’rs, 142 N.Y.S. 
180, 157 App.Div. 165. See Peo. v. 
State Bd. of Tax Com’rs, 145 N.Y.S. 
226 (holding it proper to include the 
costs of consulting and chief engi- 
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the valuation made in such foreign state is not to 


Property of public utility company. In valuing 
the land and improvements of a public utility com- 
pany, structures and improvements used by the com- 
pany in its public business are to be ineluded.1* 
Where the statute contemplates that the tangible 
property and special franchises of such a company 
shall be valued as a unit, or that the franchises 
shall not be specifically assessed, the value of the 
physical property is nevertheless to be determined 
under the circumstances and for the purpose for 


neers’ services, in addition to the ex- 
pense of field engineering, provided it 
is fairly inferable that expenditures 
therefor were actually made by the 
company in constructing its plant). 
(4) The cost of designing machinery 
owned by’ a corporation is not to be 
included in arriving at the reproduc- 
tion cost thereof where the drawings 
for such machinery are in the com-. 
pany’s possession. Waltham Watch, 
etc., Co. v. Waltham, 172 N.E. 579, 
272 Mass. 396, 71 A.U.R. 960. (5) 
Money expended by a corporation in 
installing its property in the public 
streets, and in replacing the paving 
in such streets, is a necessary part 
of the cost of the tangibie property 
laid in the streets, and should be add- 
ed to, or included in, the cost of re- 
production in determining present 
value. Peo. v. State Tax Commn., 
217 N.Y.S. 707, 218 App.Div. 44 [mod 
on other grounds 219 N.Y.S. 445, 219 
App.Div. 227]. (6) In computing the 
reproduction value of pipes and mains 
of a water company in the public 
streets, the cost of relaying the pave- 
ment in the street, in cause of con- 
structing such mains, should be in- 
cluded, although in fact the mains 
were laid before the street was paved 
and the paving cost the tompany 
nothing. Peo. v. State Bd. of Tax 
eienon 142 N.Y.S. 180, 157 App.Div. 


[c] Depreciation.—The so-called 
“straight line method” of figuring de- 
preciation.of a corporation’s machin- 
ery, structures, and equipment - is 
ordinarily a proper and the roost prac- 
ticable mode of arriving at the pres- 
ent value for purposes of taxation. 
Waltham Watch, etc., Co. v. Waltham, 
172. N.E. 579, 272 Mass. 396, 71 A.L.R. 


In re Taxes Hwa Piantation 
Co., 30 Hawaii 775. See In re Taxes 
Waialua Agricultural Co., Ltd., 30 
Hawaii 755 (dictum, that from the 
aggregate market value of the stock 
as shown by the market price obtain- 
able for small lots of the stock there 
should be deducted a percentage, usu- 
ally ten per cent, as indicating what 
large blocks of the stock or the whole 
issue would bring if sold on the as- 
sessment date); In re Taxes Ameri- 
ean Factors Co., Ltd., 25 Hawaii 769 
(to same effect). But see Peo v. 
Barker, 40 N.E. 996, 146 N.Y. 304 
(holding that, in applying such meth- 
od, it cannot be presumed that the 
indebtedness of a corporation repre- 
sents actual, tangible property in ad- 
dition to that represented by its cap- 
ital stock). 

fa] Market value of stock.— 
Where the date to which an assess- 
ment relates is a public holiday, the 
market price of the stock of a corpo- 
ration on the preceding day is ordi-- 
narily to be taken as its market value 
on the assessment date, unless’ good 
reason appears for a_different pro- 
cedure. In re Taxes Hwa Plantation 
Co., 30 Hawaii 775. 

Valuation of capital see infra §§ 
836-840. 

11. Peo. v. St. Louis Merchants’ 
Bridge Co., 125 N.H. 752, 291 Ill. 95. 


12. Franklin v. Nevada-California 
Power Co., 264 F.. 643 [aff 240 F. 
485]. 

13. Louisville, etc., Canal Co. v. 


Com., 7 B.Mon. (Ky.) 160. 
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which it is used, as an organized and money-earning 
whole or system;'* but where the franchises are 
not subject to taxation or assessment, or are to 
be separately assessed, the tangible property of the 
company is not to be given any different or greater 
valuation, because of such franchises, than it other- 
wise would have,?® although it may be valued as 
a going concern.1® A valuation made by a public 
utility commission of the property of a corporation 
may be adopted by an assessing officer or board, 
even though such valuation was made for the pur- 
pose of fixing rates;'7 but the bases of valuation 
for tax purposes and for rate making are not neces- 
sarily the same, and items’ of property not con- 
sidered for the latter purpose may be taken into 
account for the former.*§ 

Borrowed money and’ indebtedness. Where a 
corporation is taxable on account of money bor- 
rowed, some question exists as to whether, in the 
absence of statute, bonds issued at a discount should 
be assessed at their par value or at the amount for 
which they were sold;!® but it is competent for 
the legislature to fix their nominal value as the value 
for purposes of taxation.2° Bonded indebtedness 
of a corporation cannot be treated as a part of 
its assets for purpose of taxation where the statute 
requires such bonds to be assessed to the owners 
thereof.” 

Unit method of assessing property. In the case 
of railroad, sleeping car, refrigerator car, tank line, 
telegraph, and electric power companies, and the 


121 Am.S.R. 553. 


14. Marion v. Cedar Rapids, etc., dee 


R. Co., 94 N.W. 501, 120 Iowa 263; 
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like, operating in each of two or more states, coun- 
ties, or taxing districts, the so-called “anit rule” 
of assessment is recognized, under which the prop- 
erty of the company may be valued as a whole, and 
a proper proportion thereof may be taken as the 
valuation on the basis of which the tax is to be 
computed in each of such states, counties, or dis- 
tricts;22 and an assessment made by such method 
is not invalid as resulting in the taxation of prop- 
erty of such company which never comes within 
the state,?* nor does it violate the constitutional 
guaranty of due process of law.24 Such rule is not 
applicable however, to an ordinary private cor- 
poration having separate items of property in each 
of two or more states, which items are not neces- 
sarily used together as a unit;?> but it has been 
held that the rule may properly be applied to the 
property of express companies,?® although there be 
no physical connection between the property with- 
in a state and that outside the state.27_ In apply- 
ing such method, the apportionment must be made 
upon a reasonable basis,7® and if the method pur- 
sued in valuing property within the state is arbi- 
trary, and the resulting valuation is grossly exces- 
sive, the tax must be condemned as in contraven- 
tion of the due process clause of the Fourteenth 
Amendment.?® It is ordinarily proper to appor- 
tion the total value on the basis of the relative mile- 
age of lines maintained or operated by the company 
within the several states or districts;?° but such 
method is not to be applied where it would result 


28. See cases infra notes 29-32. 


Refrigerator Apportionment of value of fran- 


Chicago, ete., R. Co. v. State, 108 N. 
W. 557, 128 Wis. 553. See Chicago, 
etc., R. Co. v. Eveland, 285 F. 425 
[deeree vacated on other grounds 289 
F. 783} (holding that it is for the tax 
commission to determine whether or 
not the franchise of a public service 
corporation has any value which adds 
anything to the other elements that 
are considered in valuing the corpora- 
tion’s property, under a statute pro- 
viding that the property of such cor- 
porations shall be assessed for the 
purposes of taxation by such com- 
mission. and that in making the as- 
sessment it shall take into consider- 
ation the value to the company of 
its franchises, rights, and privileges, 
if any, to do business in the state). 
But see Yellow River Imp. Co. v. 
Wood County, 51 N.W. 1004, 81 Wis. 
554, 17 L.R.A. 92 (holding that the 
value of a power dam, which would 
be valueless except in connection with 
the franchises of the company own- 
ing it, should not be included in as- 
sessing the real estate on which it 
is situate). 

Valuation of franchises in general 
see infra § 834. 

15. Peo. v. Olean Assessors, 48 
Hun 198, 15 N-Y¥.St. 461. 

16. Millville Water Co. v. New 
Jersey Bd. of Equalization of Taxes, 
86 A. 450, 449, 84 N.J.Law 417. 

17. Washington Water Power Co. 
v. Kootenai County, 270 F. 369 [mod 
on other grounds 273 F. 524]. 

Valuation of public utility proper- 
ty for rate making purposes in gen- 
eral see Public Utilities §§ 30-47. 

18. Northwest Light & Water Co. 
v. Alexander, 160 P. 1106, 29 Idaho 
557. 

19. See Michigan, etce., R. Co. v. 
Auditor-Gen., 9 Mich. 448 (where the 
court was evenly divided on the 
point). 

20. Com. v. Delaware Div. Canal 
ae 16 A. 584, 123 Pa. 594, 2 L.R.A. 

21. Baltimore City Consol. Gas Co. 
v. Baltimore, 65 A. 628, 105 Md. 438, 


Transit Co. v. Hall, 19 S.Ct. 599, 174 
U.S. 70, 43 L.Ed. 899; Sanford v. Poe, 
17. 8.ct. 305, 165 U.S. 194, 41 L.Ed. 
683 [reh den 17 S.Ct. 604, 166 U.S. 185, 
41 L.Ed. 965]. 

Ga.— Weight v. Union Tank Line 
Co., 85 S.E. 994, 143 Ga. 765. 

Ok1.—In re Assessment of Western 
Union Telegraph Co., 130 P. 565, 35 
Okl. 626. 

Wis.—State v. Pullman Co., 189 N. 
W. 543, 178 Wis. 240. 

_ Application of unit rule in assess- 
ing railroad property see infra § 852. 

23. Sanford v. Foe, 17 S.Ct. 305, 
165 U.S. 194, 41 L.Ed. 688 freh den 
17_ S.Ct..604, 166 U.S. 185, 41 Likd. 
965]; State v. Pullman Co., 189 N.W. 
543, 178 Wis. 240. 

24. American Refrigerator Transit 
Co. v. Hall, 19 S.Ct. 599, 174 U.S. 70, 
43 L.Ed. 899; Weight v. Union Tank 
Line Co., 85 S.E. 994, 143 Ga. 765. 
See Baker v. Druesedow, 44 S.Ct. 40, 
263 U.S. 1387, 68 L.Wd. 212 Laff (Tex. 
Commn. ‘App.) 229 S.W. 493] (holding 
that a state statute providing for the 
assessment of the intangible property 
of a railroad company by valuing the 
intangible property as a whole and 
apportioning the amount on a mile- 
age basis among the several counties 
of the state is not violative of the due 
process clause of the Fourteenth 
Amendment to the federal constitu- 
tion); and cases supra note 22. 

Due process of law in general see 
Constitutional Law §§ 956-1099. 

25. Standard Oil Co. v. Howe, 257 
F. 481, 168 C.C.A. 485; ‘State v. Lion 
Oil Refining Co., 284 S. Ww. 33, 171 Ark. 
209; American Bauxite Co. v. Saline 
County Bd. of Equalization, 177 S.W. 
1151, 119: Ark. -362. 

26. Adams Express Co. v. Ken- 
tucky, 17 S.Ct. 527, 166 U.S. 474, 41 
L.Ed. 960; Adams Express Co. v. 
Ohio State Auditor, 17 S.Ct. 305, 165 
U.S. 194, 41 L.Ed. 683; Ewert v. Tay- 
lor, 160 N.W. 797, 38 S.D. 124, 

27. Adams Express Co. y. Ohio 
State Auditor, 17 S.Ct. 305, 165 U.S, 
194, 41 L. Ed. 683. 


For later cases, developments and changes in the law see Annotations, 


chise see infra § 834. 

29. Southern Ry. Co. v. Common- 
wealth of Kentucky, 47 S.Ct. 542, 274 
U.S. 76, 71 L.Ed. 934 [rev and cert - 
den 264 S.W. 850, 204 Ky. 388]; Union 
Tank Line Co. v. Wright, 39 S.Ct. 
276, 249 U.S: 275, 63 L.Ed. 602. 

30. U.S.—American Refrigerator 
Co. v. Hall, 19 S.Ct. 599, 174 U.S. 70, 
43 L.Ed. 899; Adams xpress Co. v. 
Ohio, 17 S.Ct. 305, 165 U.S. 194, 41 
L.Ed. 683; Western Union Tel. Co. 
Vai rageart, 16S. Cty 20544639 US i) 
41 L.Ed. 49; Cleveland, etc., Terminal 
Co. v. Backus, 14 S:Ct. 1122, 154°U.S: 
439, 38 L.Ed. 1041 [aff 33 N.H. 421, 
133 Ind. 5138, 18 L.R.A. 729]; Indian- 
apolis, etc., R. Co. v. Backus, 14 S.Ct. 
1114, 154 U.S. 438, 38 L.Ed. 1040; 
Pittsburgh, etce., R. Co. v. Backus, 14 
S.Ct. 1114, 154 U.S. 421, 38 L.Ed. 1031 
[aff 33 N.B. 4382, 133 Ind. 625]; Colum- 
bus Southern R. Co. v. Wright, 14 S. 
Ct. 396, 151 cee 470, 38 L.Ed. 238; 
Charlotte, etc., R. Co. v. Gibbes, 13 
S.Ct. 255, 142 U.S. 386, 35 L.Ed. 1051; 
Maine v. Grand Trunk R. COs, ko St 
Ct. 121, 142 U.S... 217, 35 L.Ed. 994; 
Pullman’s Palace Car Co. v. Pennsyl- 
vania, 11 S.Ct. 876, 141 U.S. 18, 35 
L.Ed. 613; Western Union Tel. Co. 
v. Massachusetts, 8 S.Ct. 961, 125 U.S. 
530, 31 L.Ed. 790; State Railroad Tax 
Cases, 92 U.S. 575, 23 L.Hd. 663; Atch- 
ison, T. & a F. R. Co. v. Sullivan, 173 
F. 456, 97-C.C.A. 1; Louisville, etc., 
Ra CouiNs Coulter, 131 F. 282 [rev on 
other grounds 25 S.Ct. 342, 196 U.S. 
599, 49 L.Ed. 615]. 

Tll.— Indiana, I. & I. R. Co. v. Peo., 
39) N.B 1337/1549 Ebb 8s Bucks ve. 
Chicago, etc., R. Co., 86 Ill. 352. 

Ind.—Evansville, ete, R. Co. v. 
West, 37 N.E. 1012, 138 Ind. 697; 
Cleveland, ete, R. Co. v. Backus, 33 
N.E. 421, 133 Ind. 513, 18 L.R.A. 729 
[aff 14 8.Ct. 1122, 154 U.S. 439, 38 
L.Ed. 1041]. 

Me.—State v. Canadian Pac. R. Co., 
60 A. 901, 100 Me. 202. 

Mo. —State ex rel. Murphy v. Stone 
25 S.W. 211, 119 Mo. 668. 
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8§ 833-834] 


OPirenguce tina \ 
im injustice,*? or where another method is pre- 


seribed by statute.?2 


Particular kinds of property.?? 
with the valuation and assessment of property of 
particular kinds, such as bridges,’ water or gas 
mains or electric power wires,®® ore or minerals 
produced by mining operations,®* power dams and 
dam sites,** and reservoirs,?® will be found in the 


v. State, 197 N.W. 114, 111 Neb. 362; 
uate v. Savage, 91 N.W. 716, 65 Neb. 
Pa.—Com. v. Pullman’s Palace Car 
Co., 13 Pa.Co. 54; Com. v. Pullman’s 
Palace Car Co., 4 Dauph.Co. 309. 

Tenn.—Chattanooga, etc., R. Co. v. 
Nashville, etc... R. Co., 7 Lea 561 
foverr Louisville, etc., R. Co. v. State, 
8 Heisk. 663]. 

Wis.—State v. Pullman Co., 189 
N.W. 543, 178 Wis. 240. 

{a] In ascertaining mileage for 
the purpose of making the apportion- 
ment the number of miles of railroad 
is to be considered, and not the num- 
ber of miles of main track, or of main 
and side tracks combined. State ex 
rel. Murphy v. Stone, 25 S.W. 211, 119 


_ Mo. 668. 


{b] eased lines of railroad oper- 
ated by a company are to be included 
in the mileage upon the basis of 
which its capital assets are to be ap- 
portioned, as well as lines owned by 
the company. Huck vy. Chicago, etc., 
RR. Co., 86 Tl). -862. 

31. Southern R. Co. v. Common- 
wealth of Kentucky, 47 S.Ct. 542, 274 
U.S. 76, 71 L.Ed. 934 [rev 264 S.Ww. 
850, 204 Ky. 388]; Union Tank Line 
Co. v. Wright, 39 S.Ct. 276, 249 U.S. 
275, 63 L.Ed. 602; Nevada-California 
Power Co. v. Hamilton, 240 F. 485 
[aff sub nom. Franklin v. Nevada- 
California Power Co., 264 F. 643]; 
Nevada-California Power Co. v. Ham- 
ilton, 235 F.- 317. See State v. Pull- 
man Co., 189 N.W. 5438, 178 Wis. 240 
(recognizing the rule). 

[a] Apportionment of property of 
electric company on basis of line 
mileage.—Where the main generating 
plant of an electric power corporation 
and the larger part of its propérty is 
in one state, and the larger part of 
its system of transmission lines is 
in another state, it is not proper for 
the latter state to apportion the value 
of the company’s property, for pur- 
poses of taxation, on the basis of the 
ratio of the line mileage within the 
state to the total mileage of the lines; 
and the fact that such method of ap- 
portionment has been used in the oth- 
er state is immaterial. Nevada-Cali- 
fornia Power Co. v. Hamilton, 240 F. 
485 [aff sub nom. Franklin v. Neva- 
da-California Power Co., 264 F. 643]. 

32. Wabash, etc., R. Co. v. Kelsey, 
9 OhioDec. (Reprint) 227, 11 Cine.L. 
Bul. 234 (statute providing for ap- 
portionment among the several cities 
and counties in the proportion which 
the value of the property in each 
bears to the total value in the state). 

33. Assessment of property of 
particular kinds of corporations see 
infra §§ 845-862. : 

34. See cases infra this note. 

[a] In valuing a bridge the cost 
of construction, the life of the struc- 
ture, depreciation, cost of reproduc- 
tion, net earnings, and value of stocks 
and bonds in the market, are all items 
to be considered, giving to each of 
them their proper weight; and none 
of such elements is controlling. In 
re Sioux City Bridge Co. Assessment, 
182-N.W. 485, 105 Neb. 843. 

{b] Valuation like other property. 
—Under a statute providing that 
bridges shall be subject to assessment 
and taxation on the same basis as 
property of individuals in the county 
in which they are situate, a bridge is 
not to be assessed as realty or as 
personalty, but on the same basis as 
all property, real and personal. Iowa 


Cent. R. Co. v. Eliot Tp., Louisa Coun- 


ty, Bd. of Review, 157 N.W. 731, 176 
Iowa 131. 
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footnotes. 


Cases dealing 


35. See cases infra this note. 

[a] As real or personalty.—(1) 
For purposes of taxation, water and 
gas mains have been held to be ap- 
purtenant to the land upon which the 
plant is situate, and to be included in 
its assessed valuation (Capital City 
Gaslight Co. v. Charter Oak Ins. Co., 
50 N.W. 579, 51 Iowa 31; Appeal of 
Des Moines Water Co., 48 Iowa 324; 
State v. Harnsberger, 14 S.W.(2d) 
554, 322 Mo. 94), (2) except where 
otherwise provided by statute (Shel- 
byville Water Co. v. Peo., 30 N.E. 678, 
140 Ill. 545, 16 L.R.A. 505). 

[b] Not tools, implements, or ma- 
chinery.—A system of gas mains or 
electric power wires is not within a 
statutory classification, for purposes 
of taxation, of “tools, implements, 
and machinery, whether fixtures or 
otherwise,” nor is it assessable as 
such. State v. Lord, 157 N.W. 639. 
132 Minn. 477; State v, Lord, 157 N. 
W. 638, 132 Minn. 419; State v. Minne- 
sota Tax Commn., 150 N.W. 1087, 128 
Minn. 384. 

36. See case infra this note. 

[a] Deduction of production costs 
from sale value.—Under a_ statute 
permitting the deduction, from the 
sale value of the products of mining, 
of actual expenditures of money and 
labor in extracting the ore or mineral 
from the mine, transporting it to the 
mill or reduction works, and the re- 
duction of the ore and the conversion 
of the same into money or its equiva- 
lent, a copper mining company should 
be allowed the cost of stripping, re- 
gardless of the assessor’s view of the 
necessity thereof, and amounts ex- 
pended for a dumping ground for ore, 
and for improvements in its mills and 
the construction of new mills; but it 
should not be allowed to deduct the 
cost of erecting bunk houses, mess 
houses, and dormitories for em- 
ployees, nor office expenses, nor sal- 
aries paid to a purchasing agent or 
a tax agent. Bassett v. 'Utah Copper 
Conv 29S TL 135 CCl AN 481. 

37. See case infra this note. 

[a] Sale of land with water rights 
as reducing valuation of dam site.— 
Where a corporation which has erect- 
ed a dam and canals to carry water 
for power purposes sells part of its 
real estate for mill sites, with 
perpetual rights to the use of the 
water power in connection therewith, 
the value of its land and structures, 
including the dam and canals, for 
tax purposes should be reduced by 
the amount the value of the mill sites 
is enhanced by reason of such power 
rights. Essex Co. v. Lawrence, 100 N. 
E. 1016. 214 Mass. 79. 

38. See case infra this note. 

[a] Land flooded by water im- 
pounded behind dam should be as- 
sessed at the value it would have in 
its natural condition at the date of 
the assessment. Peo. v. Keeler, 199 
N.Y.S. 327, 205 App.Div. 467 [mod on 
other grounds 143 N.E. 211, 237 N.Y. 
332). 

39. Computation of franchise or 
privilege tax see infra § 844 

40. State v. Duluth Gas, etc., Co., 
78 N.W. 1032, 76 Minn. 96, 57 L.R.A. 
63; People v. Feitner, 79 N.Y.S. 975, 
78 App.Div. 313; Peo. v. Woodbury, 
133 N.Y.S. 135, 74 Misc. 130, 145 [aff 
129 N.Y.S. 1141, 145 App.Div. 900]; 
Peo. v. Gourley, 118 N.Y.S. 776, 64 
Mise. 605 [rev on other grounds 120 
N.Y.S. 200, 185 App.Div. 869 (aff 92 N. 
Be (298s OS N.Y. 486), . teople “v. 
Wells, 87 N.Y.S. 595, 42 Misc. 606; 
Richmond, etc., R. Ca. v. Brogden, 74 
N.C. 707. Compare Lake City Electric 
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[§ 834] (2) Franchises.°® Franchises of, or be- 
longing to, a corporation may be assessed and val- 
ued separate and apart.from its capital or other 
property,*® and must be assessed, if at all, in the 
same manner as any other property, so far as their . 
nature permits,*+ and, like other property, at their 
real value,*? taking into consideration the fact, if 


Light Co. v. McCrary, 110 N.W. 19, 132 
Iowa 624; Marion v. Cedar Rapids, 
etc., R. Co., 94 N.W. 501, 120 Iowa 263 
(both holding that, under a statute 
providing for the listing and assess- 
ment of the various classes of real 
and personal property of a corpora- 
tion, naming them, the franchises of 
the company are not to be separately 
valued or assessed); Fond du Lac 
Water Co. v. Fond du Lac, 52 N.W. 
439, 82 Wis. 322, 16 L.R.A. 581 (dic- 
tum to same effect); Chicago, etc., R. 
Co. v. State, 108 N.W. 557, 128 Wis. 
553 (holding that the franchises are 
not to be separately assessed where 
the statute contemplates that they 
and the tangible property of the com- 
pany shall)be valued as a unit). 

{a] Fact that no revenues are di- 
rectly traceable to franchise does not 
show that it has no value for purpos- 
es of taxation, or is not assessable 
for taxation. Peo. v. Woodbury, 1338 
N.Y.S. 135, 74 Misc. 130, 145 faff 129 
N.Y.S. 1141, 145 App.Div. 900]. 

412° (Peos UVa. State = Baw Of ve bax 
Com’rs, 112 N.Y.S. 392, 128 App.Div. 
13 [mod on other grounds 89 N.E. 
581, 196 N.Y. 39 (rearg den 90 N.E. 
TE S197 NEY. 63) )1- 

[a] Due process of law.—(1) A 
street railway company cannot claim 
to have been denied due process of 
Jaw in the valuation of its franchise 
for the purpose of the special fran- 
chise tax imposed by N. Y. L. (1899) ¢ 
712, on the theory that it was ascer- 
tained by speculation and guesswork, 
where such valuation is required to 
be made by the state board of tax 
commissioners, to which the owner of 
the franchise is required to furnish 
a written report, and notice and hear- 
ing are accorded such owner, and-a 
review of the assessment by certio- 
rari is afforded. New York v. State 
Board of Tax Com’rs, 25 §.Ct. 713, 199 
U.S. 48, 50 L.Ed. 79. (2) Construing 
state statutes relating to franchise 
tax assessments as rendering an as- 
sessment once made final, irrespective 
of any secret intentions of the board 
levying it, does not deny the due 
process of law guaranteed by Const. 
U. S. Amend. 14, to the railway com- 
pany affected by such assessment. 
Illinois Cent. R. Co. v. Commonwealth 
Of Ky.jo3t SiCt2295, 2180'S. 7551 5 4eE: 
Ed. 1147 [aff 108 S.W. 245, 128 Ky. 
268, 32 Ky.L. 1112]. 

Assessment of property in general 
see supra §§ 758-817. 

42. U.:S.—Gulf, ete; —“R., Cow) xv. 
Hewes, 22!S.Ct. 26, 183 U.S: 66, 46 L.. 
Ed. 86. 

Md.—-Baltimore Consol. Gas Co. v. 
Baltimore, 61 A. 532, 101 Md. 541, 109 
Am.S.R. 584, 1 L.R.A.N.S. 263. 

Neb.—Western Union Tel. Co. v. 
Omaha, 103 N.W. 84, 73 Neb. 527. 

N.Y.—Peo. v. State Bd. of Tax 
Com’rs, 106 N.E. 325, 212 N.Y. 472; 
Peo. ex rel. Brooklyn Heights R. Co. 
v. Grout, 103 N.Y.S. 976, 119 App.Divy. 
879; Peo. ex rel. Nassau Electric R. 
Co. ‘v. Grout, 103 N.Y.S. 975, 119! App. 
Div. 130° [aff 81 N.E. 1173, 189 NY. 
510]; Peo. v. State Bd. of Tax Com’rs, 
123 N.Y.S. 609, 67 Mise. 474. Compare 
Peo. v. Priest, 99 N.EH. 547, 206 N.Y. 
274 (holding that the real value of 
the franchise is to be ascertained, but 
where it appears that real property 
in the taxing district is assessed at 
less than its real value the ascertain- 
ed value of the franchise is to ybe 
reduced correspondingly); Peo.‘ v. 
Woodbury, 102 N.H. 566, 208 N.Y. 421 
(to same effect, applying the rule). : 

Ohio.—Southern Gum Co. v. Laylin, 
64 N.E. 564, 66 OhioSt. 578. 
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it be such, that they are to exist for a limited time 
prescribe, as 
manner of arriving at the value of franchises for 


only.4® The legislature may 
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the 


taxation or computing the tax to be assessed there- 


See In re Assessment of Income 
‘Taxes, etc., 18 Hawaii 15 (recognizing 
‘the rule); Paducah St. R. Co. v. Mc- 
Cracken County, 49 S.W. 178, 105 Ky. 
472, 20 Ky.L. 1294 (holding that the 
fact that assessors have been in the 
habit of assessing property at less 
than its fair cash value does not af- 
fect the proper basis for valuing cor- 
porate franchises; nor is the indebt- 
edness of the corporation or the cost 
of running its business to be deducted 
from the value of its franchises, 
which are to be assessed at their fair 
value). 

[a] Value at time of assessment, 
without regard to future prospects of 
an increase in the value of a fran- 
chise, is that which controls the 
amount of the assessment. Peo. vy. 
State Bd. of Tax Com’rs, 123 N.Y.S. 
609, 67 Misc. 474, 

[b] Walue of special franchise of 
corporation also using private prop- 
erty.—(1) Where a corporation au- 
thorized to construct a canal uses pri- 
vate property in part and in part oc- 
cupies the public streets, it has been 
held proper to value its right in the 
streets at such proportion of the 
total value of the canal as the 
number of lineal feet of the canal 
in the streets bears to the number of 
lineal feet of the whole canal. Peo. 
v. State Bd. of Tax Com’rs, 119 N.Y.S. 
925, 65 Misc. 213 [aff 124 N.Y.S. 1125, 
140 App.Div. 881 (aff 95 N.E. 754, 202 
N.Y. 426)]. (2) But it has been held 
that where an electric power com- 
pany uses both private property and 
the public streets for its distribution 
System it is not proper to arrive at 
ithe value of its special franchise by 
deducting from its net earnings the 
proportion thereof which the length 
of wires on private property bears to 
the entire length of its wires, and 
capitalizing the balance, under the 
net earnings rule, since the length of 
wires does not measure the value of 
the franchise. . Peo. v. State Tax 
Commn., 160 N.E. 371, 247 N.Y. 281, 
57 A.L.R. 374. 

43. Louisville R. Co. v. Com., 49 
S.W. 486, 105 Ky. 710, 20 Ky.L. 1509. 

44. State v. Margay Oil Corpora- 
tion, 269 S.W. 68, 167 Ark. 614; Com- 
monwealth v. Southern Pac. Co., 149 
S.W. 1105, 150 Ky. 97; American Glue 
‘Co. Vv. Com., 81 INS. (302,195 Mass! 
528, 122 Am.S.R. 268; Western Union 
Tel_y:Co; ive. Omaha, +103) IN.W.. 84, -73 
Neb. 527. 

45. Hager v. American Surety Co., 
90 S.W. 550, 121 Ky. 791; New Or- 
leans, etc., R. Co. v. New Orleans, 11 
So. 687, 44 La.Ann. 1053; Lee Hig- 
ginson Safe Deposit Co. v. Com., 
(Mass.) 177 N.E. 612. See Com. v. 
United States Express Co., 149 S.W. 
1037, 149 Ky. 755, Ann.Cas.1914B 196 
(holding that even where a method 
of valuing a franchise is set forth 
by statute, any other reasonable 
method may be employed where the 
statute does not confine assessing of- 
ficers to the one so set forth); and 
eases infra this note. 

{a] Capitalization of earning ca- 

acity.—(1) ‘Under a statute provid- 
ing that the earning capacity of cor- 
porations shall “form a basis of es- 
timating the value of its charter or 
franchise,” it is proper to capitalize 
the earning capacity of a corpora- 
tion, and the amount so computed is 
properly taken as the value of its 
franchise. Rocheblave Market Co. v. 
New Orleans, 34 So. 665, 110 La. 529 
(capitalization at twelve per cent held 
proper); Crescent City R. Co. v. New 
Orleans, 11 So. 681, 44 La.Ann. 1057 
(capitalization of dividends at five per 
cent held proper where the dividend 
was declared by the company at five 
per cent); New Orleans, etce., R. Co. v. 


For later cases, developments anid changes in the law see Annotations, same title and section number. 


‘State, 


New Orleans, 11 So. 820, 44 La.Ann. 
1055 (capitalizaticn at six per cent 
held proper). (2) The capitalization 
of earning capacity should not, how- 
ever, be followed arbitrarily, exclu- 
sively, and injuriously as a basis of 
estimating the value of the corpora- 
tion’s franchise; but in the absence 
of any showing of injury or unjust 
discrimination it will not be inter- 
fered with. New Orleans, etc., R. Co. 
v. af Orleans, 11 So. 687, 44 La,Ann. 
1053. 
declaring that the earning capacity 
shall be a basis of estimating the 
value of the franchise does not ex- 
elude consideration of any other ele- 
ment of value it may possess. Cres- 
cent City R. Co. v. New Orleans, su- 
pra. (4) The declaration by a cor- 
poration of a dividend binds the com- 
pany as evidencing an earning capaci- 
ty for the year for which the dividend 
is declared, and it cannot objett to 
the use of such earning capacity as a 
basis for estimating the value of its 
franchise, by showing that the divi- 
dend was declared out of borrowed 
money. Crescent City R. Co. v. New 
Orleans, supra. 

[b] Value of capital stock less 
specified deductions.—(1) Under a 
statute providing that from the mar- 
ket value of the shares of stock of a 
corporation there shall be estimated 
the fair cash value of all the shares 
constituting its capital stock, which 
shall be taken as the value of its 
franchise, and from which certain de- 
ductions shall be made, one of which 
is the value of its property situate in 
another state or country and subject 
to taxation therein, the value of mer- 
chandise purchased abroad and enter- 
ed without payment of duty in a 
United States bonded warehouse 
within the state is not deductible, al- 
though it might be constructively re- 
garded as not yet having entered the 
country or state, Since in any event 
it is not subject to taxation in a 
foreign state or country. Farr Al- 
paca Co. v. Com., 98 N.E. 1078, 212 
Mass. 156. (2) The phrase “sub- 
ject to taxation” in the statutory pro- 
vision for such deduction must be 
construed to refer to the actual levy 
of a tax. on the property in another 
state,since the purpose of the provi- 
sion is to avoid an actual double taxa- 
tion of such property, and not a 
theoretical possibility of double tax- 
ation, and so property in another 
state on which no tax has in fact been 
assessed is not to be deducted for the 
purpose of arriving at the value of a 
corporation’s | franchise. American 
Mfg. Co. v. Com., 146 N.E. 801, 251 
Mass. 329. (3) Intangible property, 
such as bank deposits, in another 
although subject to taxation 
therein, is not deductible under such 
statute, which applies to tangible 
property only. Simplex Electric 
Heating Co. v. Com., 116 N.E. 501, 227 
Mass. 225. (4) Where such statute 
provides for the deduction of the com- 
pany’s works, structures, conduits, 
wires, etc., subject to local taxation, 
poles and wires of an electric power 
company which are erected on the 
land of another under an easement, 
license, or lease are to be deducted, in 
view of another statute making such 
poles and wires taxable as personalty 
to the owner thereof. Northern Mas- 
sachusetts St. R. Co. v. Westminster, 
116 N.E. 895, 227 Mass. 547. 

_ [ce] Consideration of gross earn- 
ings and net income.—(1) Under a 
statute providing that the value of 
the franchise of a foreign corporation 
doing business within the _ state 
should be that proportion of its tota. 
capital stock which the gross earn- 
ings of the company within the state 


(3) The statutory provision’ 
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on, any rule or method which is reasonably fair 
and just in its operation,** and a statute setting 
up such a rule or method must be complied with ;*° 


bear to the total gross earnings, less 
the assessed value of its tangible 
property within the state, and a sub- 
sequent amendment to the statute 
adding a provision that the assessing 
board shall fix the capital stock of 
the company subject to taxation by 
capitalizing the net earnings of the 
company within the state, the board 
is not to choose between the two 
methods, but must fix the valuation 
of the franchise by taking into con- 
sideration both the gross and the net 
earnings within the, state, and from 
a consideration of both such items fix 
the fair taxable value of the fran- 
chise. James v. U. S. Fidelity, etc., 
Co., 117 S.W. 406, 133 Ky. 299; James 
v. American Surety Co., 117 S.W. 411, 
183 Ky. 313. (2) Where such amend- 
ment shows clearly that it was in- 
tended to be prospective in operation, 
and not retrospective, the value of a 
corporation’s franchise for the tax- 
ing year during which the amend- 
ment took effect is to be determined 
under the original statute. James 
v. American Surety Co., supra. 

[d] Special franchise to include 
value of tangible property in public 
streets or places.—(1) Under a stat- 
ute providing that, for purposes of 
taxation, a special franchise shall be 
deemed to include the property of the 
corporation situate in, upon, under, or 
above any street, highway, public 
place, or public waters, in connection 
with such franchise, and that the 
tangible property so ineluded shall 
be assessed as a part of the special 
franchise, bridges over. railroad 
tracks, or subways under them, com- 
pelled to be built by a railroad com- 
pany to carry public streets or high- 
ways, are not to be included in the 
special franchise of such railroad 
company or assessed as a part there- 
of, since such bridges or tunnels are 
not of benefit to the company and 
have no connection with its fran- 
chise. Peo. v. State Bd. of Tax 
Com’rs, 109 N.B. 547, 215 N.Y. 434, L. 
R.A.1916P 1225; Peo. v. State Bd. of 
Tax Com’rs, 166 N.Y.S. 25, 179 App. 
Div. 421 [aff 119 N.E. 1070, 223 NVY. 
671]. (2) A viaduct or bridge, how- 
ever, built by a street railroad com- 
pany, under the terms of its fran- 
chise, to carry its tracks, is properly 
included as tangible property in valu- 
ing the franchise of the company un- 
der such statute, although the viaduct 
is also a public highway, since it is 
essential to the operation of the com- 
pany’s business, Peo. v. State Bd. of 
Tax Com’rs, 103 N.E. 778, 209 N.Y. 
502. (3) Under such statute, con- 
sidered in connection with further 
provisions limiting special franchis- 
es, as the term is comprehended 
therein, to railroad rights and rights 
for the conveyance of gas, electricity, 
water and the like, bridges not in con- 
nection with a special franchise, that 
is, not in connection with a right to 
operate a railroad or to distribute or 
convey gas, electricity, water, or the 
like, but maintained by a bridge com- 
pany, although over public waters, 
are not to be included as a part of 
such company’s special franchise for 
purposes of taxation. Peo. v. State 
Tax Commn., 107 N.Y.S. 997, 103 Misc. 
648. (4) Uncompleted structures ina 
public street are to be included in val- 
uing its special franchise, under such 
statute, at their value as they exist 
at the time of the assessment. Peo. 
v. State Bd. of Tax Com’rs, 96 N.E. 
435, 208 N.Y. 119. (5) Tunnels under 
a navigable stream are not to be in- 
cluded, under such statute, where 
they are constructed in a private 
right of way granted in fee by the 
state to the corporation. Peo. v. State 
Ba. of Tax Com’rs, 96 N.E. 435, 203 N. 
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but it has no power to establish an arbitrary rule 
or standard having no relation to the ascertainment 
In the absence of statute, it 
has been said that it is beyond the province of the 
courts to lay down any exclusive rule, applicable 
to all cases, for valuing franchises,*? and that any 
reasonable method of so doing may be chosen by 
the assessing officer or board,*’ although the use 
of an unreasonable method or one which has no 


of the true value.*® 


Y. 119. Compare Peo. v. State Bd. of 
Tax Com’rs, 125 N.Y.S. 895, 69 Misc. 
1 (holding that where such a grant 
is of an easement only, and not of the 
fee, the right is to be included in val- 
uing the franchise). (6) Where a 
corporation has authority to con- 
struct a hydraulic canal across city 
streets, the water power is not a 
part of the tangible property—the 
canal—within the street, nor is it 
any part of the special franchise, un- 
der such statute. Peo. v..State Bd. of 
Tax Com’rs, 95 N.E. 754, 202 N.Y. 426. 
(7) The pavement between and near 
the tracks of a street railroad, which 
the company is required by law to 
construct and maintain, is not to be 
treated as tangible property to be 
included in the value of its franchise 
under such statute; but the cost of 
such paving may be considered in ar- 
riving at the value of the privilege of 
using the public streets. Peo. v. State 
Ba. of Tax Com’rs, 103 N.E. 778, 209 
N.Y. 502; Peo. v. State Bd. of Tax 
Com’rs, 103 N.E. 776, 209 N.Y. 496. (8) 
In assessing a railroad’s franchise to 
eross city streets, under such statute, 
the fact that the value of viaducts ov- 
er the tracks is omitted from the as- 
sessment does not affect its validity as 
to subways under the tracks. Peo. v. 
Woodbury, 133 N.Y.S. 135, 74 Misc. 
130, 145 [aff 129 N.Y.S. 1141, 145 App. 
Div. 900]. (9) Where such a statute 
excepts from its provisions crossings 
of a street or highway less than a 
specified number of feet in length, a 
railroad crossing a highway and a 
canal on a continuous bridge is not 
to have such bridge included in val- 
uing its special franchise, where the 
length of the crossing over the high- 
way is less than that specified by the 
statute, although the length of the 
whole bridge exceeds that so _ speci- 
fied. Peo. v. Woodbury, 102 N.E. 
566, 208 N.Y. 421; Peo. v. Woodbury, 
102 N.E. 565, 208 N.Y. 421. 

[e] Statutory restriction on maxi- 
mum amount of tax.—(1) Where a 
statute provides that the tax upon 
the value of a corporate franchise 
shall not exceed a tax levied at the 
statutory rate upon an amount twen- 
ty per cent in excess of the value of 
the corporation’s works, structures, 
real estate, machinery, conduits, 
wires, pipes merchandise, and .securi- 
ties which, if owned by a natural per- 
son resident in the state, would be 
subject to taxation, shares of bank 
stock owned by a corporation are to 
be included in computing the maxi- 
mum amount of the franchise tax 
where under the law the bank is re- 
quired to pay a tax assessed upon 
such shares and is given a lien there- 
on to secure the reimbursement of 
the amount of such payment from 
the stockholders, the shares thus be- 
ing subject to taxation within the 
meaning of the franchise tax statute. 
Tower v. Com., 111 N.E. 966, 223 Mass. 
371 (holding further that the fact 
that the assessing officer has not in 
the past included such stock is no 
reason for not including it, the stat- 
ute being mandatory in terms and not 
doubtful). (2) ‘Under such a statu- 
tory restriction upon the maximum 
amount of the franchise tax, consid- 
ered in connection with a statute pro- 
viding that personalty mortgaged or 
pledged shall, for purposes of taxa- 
tion, be deemed the property of the 
person in possession thereof, personal 
property held in pledge by a corpora- 
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tion to secure loans is to be included 
in computing the maximum_amount 
of its franchise tax. Boston Loan Co. 
v. Com., 112 N.E. 875, 224 Mass. 181. 
(3) Cash of a corporation on deposit 
in a bank is neither merchandise nor 
securities, within the meaning of 
such statute, and so is not to be in- 
cluded in determining the maximum 
amount of its franchise tax. Boston 
R. Holding Co. v. Com., 102 N.E. 650, 
215 Mass. 493, Ann.Cas.1914D 621. 
(4) Such a restrictive statute has no 
application to a corporation which 
has no such real estate or other 
property mentioned therein, or any 
Securities so subject to taxation, and 
the tax is to be assessed upon the full 
value of the corporate franchise as 
ascertained in the manner prescribed 
by law. Boston R. Holding Co. v. 
Com., supra. 

[f] Applicability of statute to cor- 
porations of particular characters.— 
A statute prescribing the method or 
basis of assessing the franchises of 
railroad, sleeping, dining, palace, or 
chair car companies is applicable to 
a company owning refrigerator cars 
which it rents or hires to another 
company, where such method or basis 
is as well applicable to the refrigera- 
tor car company as to other car com- 
panies of the characters specified in 
the statute. Morrell Refrigerator 
Car Co. v. Com., 108 S.W. 926, 128 Ky. 
447, 32 Ky.L. 13838, 1389. 

46. Western Union Tel. Co. v. 
Omaha, 103 N.W. 84, 73 Neb. 527. 
See Miller v. Richardson, 187 P. 411, 
182 Cal. 115 (holding that the good 
will of a corporation is a part of its 
intangible values included within the 
meaning of the term “franchise” for 
taxing purposes, and so a statute 
which directs that the value of the 
good will be deducted, along with the 
value of the tangible property, from 
the total value of.a corporation’s as- 
sets or capital for the purpose of as- 
certaining the value of its franchise 
is void as in violation of a constitu- 
tional provision that all franchises 
shall be assessed at their actual val- 


ues). 

[a] Statute providing that annual 
gross receipts shall be taken as value 
of franchise of a corporation fixes an 
arbitrary rule, not founded upon any 
definite relation between such gross 
receipts and the value of the fran- 
chise, and the method thereby pre- 
scribed is not a reasonable or proper 
method of ascertaining such value, al- 
though gross receipts may properly 
be considered as an item in estimat- 
ing the value of the franchise. West- 
ern Union Tel. Co. v. Omaha, 103 N. 
W. 84, 73 Neb. 527. 

47. Peo. v. State Bd. of Tax 
Com’rs, 89 N.E. 581, 196 N.Y: 39. 

4g. Chesapeake, etc., R. Co. Vv. 
Com., 228 S.W. 15, 190 Ky. 552; Peo. 
v. Priest, 99 N.E. 547, 206 N.Y. 274; 
Peo. v. State Bd. of Tax Com’rs, 89 
N.E. 581, 584, 196 N.Y. 39. See Peo. v. 
State Tax Commn., 220 N.Y.S. 8, 219 
App.Div. 401 (where it was said that 
the only essential is that the plan of 
valuation pursued be not arbitrary 
and the consequent valuation. not 
grossly excessive). Compare Utah 
Const. Co. v. Richardson, 203 P. 401, 
187 Cal. 649 (holding that a statute 
leaving to the assessors the selection 
of the method of valuing franchises 
is a sufficient compliance with a con- 
stitutional provision requiring the as- 
sessment of franchises at their actual 
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proper relation to the ascertainment of the fran- 
chise value renders the assessment void.*? 
has been held proper to arrive at the value by de- 
ducting the value of the corporation’s tangible prop- 
erty from the value of its whole capital or assets 
' employed in its business within the state or other 
taxing district, the difference being taken as the 
value of the franchise;*° and it has also been held 
that the adoption and application of the so-called 


So it 


value “in the manner to be provided 
by law’’). 

“Of course, if there were only one 
reasonable method of getting at the 
true value of a special franchise, it 
would plainly be the duty of the state 
board to adopt that method. It is 
conceded, however, that there are 
many reasonable methods, and it is 
not for the courts to insist that one 
shall be pursued rather than another 
so long as the legislature has chosen 
to leave them all equally open to the 
assessing officers. When a particular 
assessment comes up for review 
-.. . the duty of the appellate 
courts is discharged when they in- 
quire whether the rule whereby the 
value of this, special franchise was 
ascertained was reasonably adapted 
to that end, and, if so, whether it was 
consistently and correctly applied to 
the facts. In that event, the decision 
vous, ee MUSt’- be sapproved; even 
‘though we may think that some oth- 
er rule might well have been prefer- 


red.” Peo. v. State Bd. of Tax Com’rs, 
supra. 
49. Louisville, etc., R. Co. v. Bos- 


worth, 209 F. 380. 

50. U.S.—Tavlor v. Secor, 92 U.S. 
575, 23 L.Ed. 663; Chicago, etc., R. 
Co. v. Lewis, 12 F.(2d) 802; Louis- 
ville, etc... R. Co. v. Bosworth, 209 F. 
380; Coulter v. Weir, 127 F. 897, 62 
C.G.A. 429 [foll Coulter v. Weir, 128 
F.°1019, 62 C.C.A. 681, and Coulter v. 
Fargo, 128 FE. 1019, 62. 'C.C.A.. 680]; 


Cal.—Miller v. Richardson, 187 P. 
411, 182 Cal. 115; Western Union Oil 
Co. v. Los Angeles County, 118 P. 


718; Los Angeles v. 
Western Union Oil Co., 118 P. 720, 
161 Cal. 204; Crocker v. Scott, 87 P. 
102, 149 Cal. 575; State Bank v. San 
Francisco, 75 P. 832, 142 Cal. 276, 100 
Am.S.R. 130, 64 L.R.A. 918; Spring 
Valley Water Works v. Schottler, 62 
Cal. 69 [aff 4 S.Ct. 48, 110 U.S. 347, 23 
L.Ed. 173]. 

Tl——Hlinois ;Cent.:R. Cosy .Cark 
134 N.E. 138, 302 Ill. 172; Oak Ridge 
Cemetery Corp. v. Tax Commn., 132 
N.E. 558, 299 Ill. 480; State Ba. of 
Equalization v. Peo., 61 N.E. 339, 191 
Ill. 528, 58 L.R.A. 513. See Ottawa 
Glass Co. v. McCaleb, 81 Ill. 556 (hold- 
ing it proper to add the fair cash val- 
ue of the company’s indebtedness to 
the fair value of its capital stock, and 
deduct from the total the equalized 
value of the tangible property). 
Compare Peo. v. Illinois Tax Commn., 
165 N.E. 347, 334 Ill. 75; Peo. v. Cook 
County Bd. of Review, 160 N.E. 755, 
329 Ill. 388 (both holding that where 
it was the practice to assess property 
at less than its full value, the value of 
the entire capital of a corporation 
should be equalized before deducting 
therefrom the equalized value of its 
tangible property). 

Ky.—Bosworth v. Kentucky High- 
lands R. Co., 210 S.W. 671, 183 Ky. 


121,., V61- Call. 


749; Baltimore, ete., R. Co. v. Com., 
198 S.W. 35, 177 Ky. 366; Kentucky 
Heating Co. v. Louisville, 192 S.W. 


4, 174 Ky. 142 [error dism 40 S.Ct. 
53, 250. .'U:S. 658, 63> L.Hd.51191 7; 
Louisville, etc., R. Co. v. Henderson, 
157 S.W. 1105, 154 Ky. 575; Com. v. U. 
S..Express Co., 149 S.W. 1037, 149 Ky. 


755, Ann.Cas.1914B 196; Com. v. Cum- 
berland Tel., etc., Co., 99 S.W. 604, 
124. Ky. 5635, 30 Kya. 723s. Comirve 


Chesapeake, etc., R. Co., 91 S.W. 672, 
28 Ky.L. 1110; Owensboro Water- 
works Co. v. Owensboro, 74 S.W. 685, 
24 Ky.L. 2530 [reh den 75 S.W. 268, 
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“net earnings rule,” under which the value of the 
franchises is ascertained by capitalizing the earn- 
ings of the corgoration not attributable to its tangi- 


25 Ky.L. 434]; Com. v. Covington, 
etc., Bridge Co., 70 S.W. 849, 114 Ky. 
343, 24 Ky.L. 1177; Southern R. Co. v. 
Coulter, 68 S.W. 873, 113 Ky. 657, 24 
Ky.L. 203; Louisville Bridge Co. v. 
Louisville, 65 S.W. 814, 23 Ky.L. 1655; 
Henderson Bridge Cv. v. Com., 31 S. 
W. 486, 99 Ky. 623, 17 Ky.L. 389, 29 
TRwAs 3 [att 17.,S.Ct. 5632, 166° U.S. 
150, 41 L.Ed. 953]. : 

Mass.—Lee Higginson Safe Deposit 
Co. v. Com., 177 N.E. 612; Tremont, 
etc., Mills v. Lowell, 59 N.E. 1007, 178 
Mass. 469; Firemen’s Fire Ins. Co. v. 
Com., 137 Mass. 80; Boston, etc., R. 
Co.. v. Com., 100 Mass. 399; Manu- 
facturers’ Ins. Co. v. Loud, 99 Mass. 
146, 96 Am.D. 715. c 

N.J.—West Shore R. Co. v. State 
Bd. of Assessors, 81 A. 351, 82 N.J. 
ff 85 A. 826, 84 N.J.Law 


N.C.—Jackson v. North Carolina 
Corp. Commission, 42 S.E. 123, 130 
N.C. 385. ; 

And see cases infra this note. 

{a] There are three principal steps 
in the yeooens of ascertaining the 
value of the franchise, under this 
system, of a corporation operating 
both within and without the state. 
These are: First, the ascertainment 
of the value of the capital of the cor- 
poration, which means the total val- 
ue of its net assets, tangible and in- 
tangible, within and without. the 
state; second, the apportionment of 
the capital as between the state and 
other states in which the corporation 
operates; third, the elimination of 
the tangible assets within the state. 
The second step should precede the 
third, and not vice versa. Louisville, 
ete., R. Co. v. Greene, 37.S.Ct. 683, 
244 U.S. 522) 61 L.Ed. 1291, Ann.Cas. 
1917E 97 [mod 230 F. 191]. 

[b] Ascertainment of assets by 
capitalization of earnings.—(1) The 
assets of a railroad company, from 
which is to be deducted the value of 
fits tangible property in arriving at 
the value of its franchise, may be de- 
termined or ascertained by capitaliz- 
ing its net earnings. Chicago, ete., 
R. Co. v.- Lewis, 12 F.(2d) 802. (2) 
On this basis, if there are no net 
earnings, there is no franchise value 
to be taxed. - Chicago, etc., R. Co. v. 
Lewis, supra. (3) In ascertaining the 
net earnings necessary, expenses of 
operation and rents paid to the les- 
sor of leased property should be de- 
ducted from the gross receipts of 
the corporation. Chicago, etc., R. Co. 
v. Lewis, supra. 

fc] Market value of capital stock 
as a whole ordinarily represents the 
fair value of its capital, from which 
the value of its tangible property is to 
be deducted. Western Union Oil Co. 
v. Los Angeles County, 118 P. 721, 161 
Cal. 718; Los Angeles v. Western 
ee Oils Co., 118" P2720," 16h Cal, 


4. : 

[d] Assets employed in business. 
—(1) In the absence of any showing 
to the contrary, all property and as- 
sets of a corporation should be taken 
as having an organic connection with 
its business; and so treasury securi- 
ties held by a corporation should be 
included in its assets for the pur- 
pose of determining the value of its 
franchises, unless a lack of their con- 
nection with its business is made 
clearly to appear. Chicago, etce., R. 
Co. v. Lewis, 12 F.(2d) 802. (2) Rent- 
als received by a railroad company 
from buildings and lands owned by 
it in another state may properly be 
excluded in determining the value of 
its franchises, where not properly 
forming a part of the assets employed 
in its business. Chicago, etc., R. Co. 
v. Lewis, supra. (3) Where a cor- 
poration holds bonds of another com- 

any as part of its assets, they are to 
e included in computing its fran- 
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chise tax. Com. v. Louisville Gas 
Co., 122;S.W. 164, 135 Ky. 324. 

{e] Apportionment of capital or 
assets as between taxing state and 
other states.—(1) Where a railroad or 
other similar corporation operates in 
two or more states, the value of its 
assets within one of them, for the 
purpose of arriving at the valuation 
of its franchise for taxation by such 
state, is ordinarily that proportion of 
its entire assets which its mileage 
within the state bears to its total 
mileage. Chicde20,.4.6key Ras COs Ve 
Lewis, 12 F.(2d) 802; Baltimore, etc., 
R. :- Co. ‘v." Com., 198: SW. 35,. £00 Keys 
366; Com, v. U. S. Express Co., 149 
S.W. 1037, 149 Ky. 755, Ann.Cas.1914B 
196. (2) Where the statute provides 
that that proportion of the capital of 
a railroad company shall be consider- 
ed in fixing the value of its franchise 
which the length of the lines operat- 
ed, owned, leased, or controlled in the 
state bears to the total.length of 
lines owned, leased, or controlled in 
the state and elsewhere, the capital or 
assets of the company must be ap- 
portioned not merely on the basis of 
lines operated by the company, but 
those owned or controlled by it, by 
stock ownership of otherwise, must 
be taken into account. Louisville, 
etc., R. Co. v. Greene, 37 S.Ct. 683, 
244 U.S. 522, 61 L.Ed. 1291, Ann.Cas. 
1917E 97 [mod 230 F, 191]. (8) Such 
statute does not, however, preclude 
an addition to, or deduction from, the 
portion of the capital so apportioned 
to the state on a mileage basis where, 
owing to special circumstances, there 
is a proportional excess of value of 
tangible property within or outside 
the state, as the case may be. Louis- 
ville, etc., R. Co. v. Bosworth, 209 F. 
380. (4) Where a railroad company 
operates its freight trains over a part 
only of its lines within a state, and 
operates its passenger trains over all 
of such lines, the entire net passenger 
earnings should be capitalized, and 
there should be apportioned to the 
lines within the state the same pro- 
portion of such valuation as the pas- 
senger track mileage operated within 
the state bears to the entire passen- 
ger track mileage, and the entire net 
freight earnings should similarly be 
capitalized and such proportion there- 
of should be apportioned to the lines 
within the state as the freight track 
mileage operated therein bears to the 
entire freight track mileage, which 
two apportionments, added together, 
make up the part of the entire value 
of the company’s assets to be ap- 
portioned to the state and on which 
the valuation of its franchise in the 
state should be based. Chicago, etc., 
R. Co. v. Lewis, supra. (5) A taxing 
officer has no right to use, for the 
purpose of apportioning the capital 
or assets of a corporation, a report 
made by it to its stockholders which 
made such an apportionment only for 
the purpose of comparison with prior 
years, and adopted an arbitrary basis 
therefor. Louisville, etc., R. Co. v. 
Bosworth, supra. 

[f] Deduction of value of tangi- 
ble property.—(1) The value of all 
a _corporation’s tangible property, 
wherever situate, and not merely that 
situate within the state, is to be de- 
ducted in arriving at the value of its 
franchise. Coulter v. Weir, 127 F. 
897, 62 C.C.A. 429. (2) The value of 
a mortgage, to the extent of the 
amount of the loan thereby secured, 
held by a corporation should be de- 
ducted from the value of its capital, 


in ascertaining the value of its fran-. 


chise, where a statute provides that 
the holder of a mortgage has an in- 
terest in real estate which is subject 
to taxation as such. Attleboro Trust 
Co. v. Comr. .of Corporations, etc., 
153 N.E. 383,° 257 Mass. 48; Hea = 
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ble property, ordinarily results in a fair and just 
valuation.* The value of a corporate franchise 1s 
not dependent upon the amount of money expended 


Trust Co. v. Com., 139 N.E. 794, 245 
Mass. 75; Lee Higginson Safe Deposit 
Co. v. Com., (Mass.) 177, N.H. 612 
(holding that this rule applies wheth- 
er or not the full tax upon the mort- 
gaged real estate, representing the 
value of the combined interests of the 
mortgagee and mortgagor, has been 
paid by the latter). (3) The value of 
bonds, notes, accounts, cash, other 
credits, and stock in other corpora- 
tions is not to be deducted from the 
value of the total capital of a cor- 
poration, in assessing its franchises, 
since such assets are intangible prop- 
erty and the franchise tax is es- 
sentially a tax on the intangible prop- 
erty of the company. Com. v. Cum- 
berland Tel., etc., Co., 99 S.W. 604, 124 
Ky. 535, 30 Ky.L. 723. To same effect 
Lee Higginson Safe Deposit Co. v. 
Com., supra. (4) Where the value 
of tangible property of a corporation 
is erroneously not deducted from its 
total assets, the state cannot com- 
plain, since the only result is to make 
the franchise tax greater than it oth- 
erwise would have been. Com. v. 
Southern Pac. R. Co., 149 S.W. 1105, 
150 Ky. 97. 

Ascertainment of value of capital 
see infra §§ 836-840. 

51. Nevada-California Power Co. 
v. Hamilton, 240 F. 485 [aff sub nom. 
Franklin v. Nevada-California Power 
Co., 264 F. 643]; Peo. v. State Tax 
Commn., 160 N.E. 371, 247 N.Y. 281, 
57 A.L.R. 374; Peo. v. State Bd. of 
Tax Com’rs, 106 N.E. 325, 212 N.Y. 


472; Peo. v. Priest, 99 N.E. 547, 206 
N.Y. 274; Peo. v. State Bd. of Tax 
Com/’rs,, .96- N.B.. 435,203 N.Y*.” Lily, 


Peo. v. State Bd. of Tax Com’rs, 89 
N.E. 581, 196 N.Y. 39; Peo. v. State 
Bd. of Tax Com’rs, 131 N.Y.S. 49, 146 
App.Div. 372 [aff 127 N.Y.S. 825, 69 


‘Misc. 646, and aff 97 N.E. 1113, 204 N. © 


Y. 648]; Peo. v. State Bd. of Tax 


‘Com’rs, 167 N.Y.S. 550, 101 Misc. 205; 


Peo. v. State Bd, of Tax Com’rs, 127 
N.Y.S. 825, 69 Misc. 646 [aff 131 N.Y. 
S. 49, 146 App.Div. 372 (aff 97 N.E. 
1113, 204 N.Y. 648)]; Peo. v. Wood- 
bury, 123 N.Y.S. 599, 67 Misc. 490 [aff 
128 N.Y.S. 522, 143 App.Div. 618 (aff 
96 N.B.. 1127, 202 N.Y. 619)]; Peo. v. 
State Bd. of Tax Com’rs, 146 N.Y.S. 
80; Peo. v. State Bd. of Tax Com’rs, 
145 N.Y.S. 334; Peo. v. State Bd. of 
Tax Com’rs, 145 N.Y.S. 226. See Lake 
Charles R., etc., Co. v. Reid, $3 So. 
742, 152 La. 476; Baton Rouge Water- 
works Co. v. Bd. of State Affairs, 89 
So. 247, 149 La. 891; Baton Rouge 
Electric Co. v. Bd. of State Affairs, 
89 So. 244, 149 La. 383 (all holding 
such method proper, and holding fur- 
ther that, where it is applied no ad- 
ditional. or further valuation is to be 
made of a public service company’s 
privilege of occupying the streets or 
carrying on its business, since such 
items of value are determined by the 
earning capacity and so taken into 
account under the net earnings rule); 
Plaut v. Lynch, 248 N.Y.S. 61, 231 App. 
Div. 605 (where such method was ap- 
plied to ascertain the value of a cor- 
poration’s good will); and cases in- 
fra this note. Compare Peo. v. State 
Bd. of Tax Com’rs, 142 N.Y.S. 180; 
157 App.Div. 165 (where it was said 
that in many cases the net earnings 
rule is a fair and convenient method 
of determining the value of a fran- 
chise, while in others it would not 
bring about a fair result). 


_.[a] “The method is thus applied: 
(1) Ascertain the gross earnings. (2) 
Deduct the operating expenses. (38) 


Deduct a fair and reasonable return 
on that portion of the capital of the 
corporation which is invested in tan- 
gible property. The resulting bal- 
ance gives the earnings attributable 
to the special franchise, If this bal- 
ance be capitalized at a fair rate, we 
have the value of the special fran- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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chise.” Peo. v. State Bd. of Tax 
Com’rs, 89 N.E. 581, 586, 196 N.Y. 39; 
Peo. v. State Bd. of Tax Com’rs, 145 
N.Y.S. 226, 229. To same effect Baton 
Rouge Electric Co. v. Board of State 
Affairs, 89 So. 244, 149 La. 383; Peo. 
v. State Tax Commn., 160 N.E. 371, 
247 N.Y. 281, 57 A.U.R. 374; Peo. v. 
Woodbury, 123 N.Y.S. 599, 67 Misc. 
490 [aff 128 N.Y.S. 522, 148. App.Div. 
a Soto eB a1 27, 208 Re 619)]; 

eo. Vv. e sept ax Com’rs, 145 
N.Y.S. 334. 

[b] Items included in gross earn- 
ings.—(1) In computing the value 
of the franchise of an electric power 
company, receipts for merchandise 
and jobbing and rent of appliances 
and sale of residuals should be in- 
cluded in its gross earnings. Peo. 
v. State Tax Commn., 217 N.Y.S. 707, 


218 App.Div. 44 [mod on other 
grounds 219 N.Y.S. 445, 219 App. 
Div. 227 (mod on other grounds 
60 SaNSE: pS Th. 24 ANE We 284) 40 


(2) Payments received by a water 
company for water sold to a munici- 
pality should be included in its gross 
earnings, although such water is 
pumped into the city mains and does 
not pass through the pipes of the 
company. Peo. v. Woodbury, 123 N. 
Y.S. 599, 67 Mise. 490 [aff 128 N.Y.S. 
522, 143 App.Div. 618 (aff 96 N.E. 
1127, 202 N.Y. 619)]. (3) Interest on 
bank balances of a corporation should 
be included in its income. Peo. v. 
State Bd. of Tax Com’rs, 167 N.Y.S. 
550, 101 Misc. 205; Peo. v. State Bad. 
of Tax Com’rs, 145 N.Y.S. 226. (4) 
Interest on the bonded indebtedness 
of a corporation, paid by another com- 
pany which operates its property, 
must be included in the gross earn- 
ings of the former. Peo. v. State Bd. 
of Tax Com’rs, 146 N.Y.S. 80. (5) 
Income received by a street railroad 
company from the operation by it of 
its cars over the tracks of another 
company is a part of its gross income. 
Peo. v. State Bd. of Tax Com’rs, 146 
N.Y.S. 80. (6) Earnings accruing to 
a street railroad company from the 
operation of cars of another company 
over the latter’s track and under its 
franchise, however, should not be in- 
cluded in the gross earnings of the 
former company. Peo. y. State Bd. 
of Tax Com’rs, 144 N.Y.S. 74, 159 App. 
Div. 136 [aff 106 N.E. 1040, 212 N.Y. 
606 (remittiturs amended 109 N.E. 
1089, 213 N.Y. 648)]. (7) Where one 
corporation operates another, or the 
business of the latter, income receiv- 
ed by the former from such opera- 
tion should not be included in its 
gross earnings, for purposes of valu- 
ing its franchise, in the absence of 
any evidence that such operating 
company owns all or any of the cap- 
ital stock of the other company or 
owns its franchises, since franchises 
are to be assessed to the owner and 
the value thereof is not to be includ- 
ed with that of the operating com- 
pany’s franchises. Peo. v. State Bd. 
of Tax Com’rs, 142 N.Y.S. 792, 157 
App.Div. 763 [aff 106 N.E. 1041, 212 
N.Y. 583]. (8) Rentals for cars leas- 
ed by a street railroad company to 
another company, and not used in 
connection with the special franchise 
of the former, are properly excluded 
from its gross earnings. P60... 4V. 
106 N.E. 
325, 212 N.Y. 472. Contra Peo. v. 
State Bd. of Tax Com’rs, 145 N.Y.S. 
226. (9) Payments made by consum- 
ers to an electric power company for 
extensions of its service into their 
premises and the installation of spe- 
cial metering devices which remain 
the property of the company, and are 
carried by it in a special capital re= 
serve fund, are not to be included in 
its gross earnings for the purpose of 
computing the value of its franchise. 
Peo. v. State Tax Commn., 217 N.Y-S. 
722, 218 App.Div. 60 [mod on other 
grounds 219 N.Y.S. 445, 219 App.Div. 
227 (mod on other grounds 160 N.E. 
371, 247 -N.Ye 281, 57% ALR. 374) 1]. 
(10) An increase in the book value of 
a corporation’s assets, resulting from 
a revaluation by it of its property, is 
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not a part of its income for purposes 
of computing a franchise tax. Bald- 
win Locomotive Works v. McCoach, 
215 F. 967 [aff 211 F. 59, 136 C.C.A. 
660]. (11) An estimate of gross earn- 
ings fairly made between a city and a 
corporation may be employed by, the 
assessing officer or board in evaluat- 
ing the franchise of the corporation, 
Peo. v. State Bd. of Tax Com’rs, 125 
N.Y.S. 895, 69 Mise. 1. (12) Income 
earned under a contract made by a 
corporation, although not yet actu- 
a.ty received, may be included in its 
gross income in ascertaining the val- 
ue of its franchise. Peo. v. State Bd. 
of Tax Com’rs, 142 N.Y.S. 180, 157 
App.Div. 165. (13) A corporation is 
not entitled to have a deduction made 
from its gross receipts for money re- 
ceived for interest or discount, where 
the particular source of such money 
is not otherwise shown, and it may 
have been interest earned on working 
capital, of the amount of which prop- 
er deduction is made. Peo. v. State 
Bd. of Tax Com ’rs, 142 N.Y.S. 986, 
157 App.Div. 731 [aff 106 N.E. 325, 
212. N.Y. 472]. 

[c] Deductions for operating ex- 
pense.—(1) In applying the net earn- 
ings rule for ascertaining the value 
of corporate franchises, there are to 
be deducted as part of the operating 
expense of the corporation all taxes 
which have been assessed against, 
and have been paid by, the corpora- 
tion during the period in which the 
net earnings are taken as the basis 
of the valuation. .Peo. v. State Bd. 
of Tax Com’rs, 90 N.E. 112, 197 N.Y. 
33. See Peo. v. State Bd. of Tax 
Com’rs, 106 N.E. 325, 212 N.Y. 472 
(holding that the taxes to be deduct- 
ed are only those for the year during 
which the gross receipts are being 
considered, and taxes levied for previ- 
ous years, although not paid until 
the year under consideration, are not 
deductible); Peo. v. State Bd. of Tax 
Com’rs, 144 N.Y.S. 74, 159 App.Div. 
136 [aff 106 N.E. 1040, 212 N.Y. 606 
(remittiturs amended 109 N.E. 1089, 
213 N.Y. 648)] (holding that certain 
payments required to be made by a 
corporation to a city, in the nature 
of taxes, should be deducted). Com- 
pare Peo. v. State Bd. of Tax Com’rs, 
142 N.Y.S. 986, 157 App.Div. 731 [aft 
106 N.E. 325, 212 N.Y. 472] (holding 
that a payment shown by a corpora- 
tion to have been made by it under an 
assessment ‘for some sort of im- 
provements” is not deductible, in the 
absence of any further showing as to 
the assessment or against what prop- 
erty it was levied); Peo. v. State Bd. 
of Tax Com’rs, 142 N.Y.S. 180, 157 
App.Div. 165 (holding that nonpay- 
ment of taxes assessed against a cor- 
poration’s property does not prevent 
them from being deducted from gross 
earnings). (2) The taxes to be de- 
ducted include any special franchise 
tax which has been assessed against 
the corporation for, or in, such period, 
and which the corporation has actual- 
ly paid; but a special franchise tax 
which has not been paid cannot be 
deducted, and the particular fran- 
chise tax for the purpose of comput- 
ing which the valuation is being made 
is not to be deducted. Peo. v. State 
Bd. of Tax Com’rs, 90 N.E. 112, 197 
N.Y. 33. See Peo. v. State Bd. of Tax 
Com’rs, 120 N.Y.S. 528, 126 App.Div. 
155 [aff 92 N.E. 1098, 198 N.Y. 608] 
(holding that a deduction for a fran- 
chise tax paid was not improper). 
(3) Taxes applicable to income de- 
rived from investments of a corpo- 
ration or interest received by it are 
not properly deducted from its gross 
earnings. Peo. v. State Tax Commn., 
217 N.Y.S. 722, 218 App.Div. 60 [mod 
on other grounds 219 N.Y.S. 445, 219 
App.Div. 227 (mod on other grounds 
160 N.E. 371, 247 N.Y. 281, 57 A.L.R. 


374) ]. (4) Proper allowances for 
maintenance, depreciation, obsoles- 
cence, repairs, and replacements of 


physical property should be deducted 
from the gross earnings in ascertain- 
ing the net income of a corporation. 
Lake Charles R., etc., Co. v. Reid, 93 
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So. 748, 152 La. 476; Baton Rouge 
Electric Co. v. Board of State Af- 
fairs, 89 So, 244, 149 La. 383; Peo. 
v. State Bd. of Tax Com’rs, 106 N.E. 
325, 212 N.Y. 472; Peo. v. State Bd. 
of Tax Com’rs, 89 N.E. 581, 196 N.Y. 
39 [rearg den 90 N.E. 112, 197 N.Y. 
33]; Peo. v. State Tax Commn., 217 
N.Y.S. 707, 218 App.Div. 44 [mod on 
other Brounds 219 N.Y.S. 445, 219 
App.Div. 227 (mod on other grounds 
160. N.E. 371, 247 N.Y. 281)]; Peo. 
v. State Bd. of Tax Com’rs, 167 N.Y. 
S. 550, 101 Misc. 205; Peo. v. State Bd. 
of Tax Com’rs, 127 N.Y.S. 825, 69 Misc 


'646 [aff 181 N.Y.S. 49, 146 App.Div. 


372 (aff 97 N.E. 1118, 204 N.Y. 648)]; 
Peo. v. Woodbury, 123 N.Y.S. 599, 67 
Misc. 490 [aff 128 N.Y.S. 522,143 App. 
Div. 618 (aff 96 N.E. 1127, 202 N.Y. 
619)]‘ (losses due to functional as well 
as physical depreciation should be de- 
ducted); Peo. v.. State Bd. of Tax 
Com’rs, 146 N.Y.S. 80. See Peo. v. 
State Bd. of Tax Com’rs, 120 N.Y.S. 
528, 126 App.Div. 155 [aff 92 N.E. 
1098, 198 N.Y. 608] (holding that a 
proper allowance should be made for 
property which will become worth- 
less by use and must be replaced, in 
addition to and outside of the ordi- 
nary allowances for maintenance, re- 
newals, and repairs). Compare Ne- 
vada-California Power Co. v. Hamil- 
ton, 240 F. 485 [aff sub nom. 264 F. 
643] (holding that where part of the 
property is a water right, which is 
in fact becoming more valuable rath- 
er than less so, no deduction on ac- 
count of depreciation should be 
made). (5) Where depreciation is 
proper to be allowed for, and deduct- 
ed from, the gross earnings, it should 
be computed on the basis of the so- 
called ‘“‘straight line’? method, by di- 
viding the values of the various kinds 
of tangible property by the number 
of years of their estimated physical 
lives. Peo. v. Woodbury, 96 N.E. 420, 
203 y NAY. 231 3... Pe. {Na Skate. Las 
Commn., 217 N.Y.S. 707, 218 App.Div. 
44 [mod on other grounds 219 N.Y.S. 
445, 219 App.Div. 227 (mod on other 
grounds 160 N.E. 371, 247 N.Y. 281)] 
(holding such method proper even 
though it results in a larger allow- 
ance than that made by the company 
on its own books); Peo. v. State Bd. 
of “Tax 'Coni’rs]/*167 ON: YV.S2650}9 LOL 
Mise. 205. (6) Where an allowance 
is made for depreciation sums ex- 
pended for renewals and replacements 
should ordinarily be excluded, and 
not deducted from gross earnings. 
Peo. v. State Bd. of Tax Com’rs, 145 
N.Y.S. 226. (7) A. reasonable sum 
representing uncollectable accounts 
is properly deductible from. gross 
earnings as part of operating expense. 
Peo. v. Woodbury, 123 N.Y.S. 599, 
67 Misc. 490 [aff 128 N.Y.S. 522, 1438 
App.Div. 618 (aff 96 N.E. 1127, 202 
N.Y. 619)]. (8) Amounts paid by a 
corporation for injuries and damages 
are deductible, as part of its operat- 
ing expense, at least in the absence 
of evidence that: such payments were 
made on account of employing defec- 
tive machinery or incompetent servyv- 
ants, or for its other wrongful or neg- 
ligent acts. Peo. v. State Bd. of Tax 
Com’rs, T20 N.Y.S. 528,.126 App.Div. 
155 [aff 92 N.E. 1098, 198 N.Y. 608]. 
(9) The expense of conducting a par- 
ticular branch of a corporation’s busi- 
ness should be deducted from its 
gross earnings if the receipts from 
such branch of the business are prop- 
er to be included in the gross earn- 
ings. Peo. v. State Tax Commn., 217 
N.Y.S. 707, 218 App.Div. 44 [mod on 
other grounds 219 N.Y.S. 445, 219 App. 
Div. 227 (mod on other grounds 160 
N.E. 371, 247 N.Y. 281)]. (10) Like- 
wise, where income from a particular 
enterprise or branch of a corpora- 
tion’s business is not proper to be 
included as a part of its gross earn- 
ings for the purpose of valuing its 
franchise, expenses incurred in con- 
nection with such enterprise or busi- 
ness should not be deducted from 
gross earnings. Peo. v. State Bd. of 
Tax Com’rs, 144 N.Y.S. 74, 159 App. 
Div. 136 [aff 106 N.H. 1040, 212 N.Y. 
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606 (remittiturs amended 109 N.E. 
1089, 213 N.Y. 648)]. (11) Fixed sums 
paid to a city by a street railroad 
company under the terms of its fran- 
chise, and car license fees paid, are 
dedactible as part of its operating 
expenses, in ascertaining its net in- 
come, even though the amount of such 
payments is, under a statute, to be 
deducted from the amount of the tax 
as computed upon the value of the 
franchise. Peo. v. State Bd. of Tax 
Com’rs, 142 N.Y.S. 986, 157 App.Div. 
731 [aff 106 N.E. 325, 212 N.Y. 472]. 


Contra Peo. v. State Bd. of Tax 
Com’rs, 145 N.Y.S. 334; Peo. v. State 
Bd. of Tax Com’rs, 145 N.Y.S. 226. 


(12) Where a_corporation is in the 
hands of a receiver, his salary is to 
be deducted from its earnings, as 
a part of its operating expense. Peo. 
v. State Bd. of Tax Com’rs, 142 N.Y.S. 
986, 157 App.Div. 731 [aff 106 N.E. 
325, 212 N.Y. 472]; Peo. v. State Bd. 
of Tax Com’rs, 142 N.Y-S. 792, 157 
App.Div. 763 [aff 106 N.E. 1041, 212 
N.Y. 583]. (13) Where two or more 
street railroad corporations are under 
the control of another, and managed 
by it, under an agreement whereby 
the latter pays the expense of oper- 
ation and such expense is borne by 
the subsidiaries on a car mileage ba- 
sis, amounts paid by such a subsidi- 
ary company under such agreement 
are properly deductible as operating 
expense, in the absence of any indi- 
cation that the agreement was made 
in bad faith or for purposes of avoid- 
ing taxation. Peo. v. State Bd. of 
Tax Com’rs, 131 N-Y.S. 49, 146 App. 


Div. 372 [aff 127 N.Y.S. 825, 69 Misc. - 


646, and aff 97 N.E. 1113, 204 N.Y. 
648]. (14) Amounts expended by a 
railroad company in changing curves 
in its tracks and other special work 
of like character are properly deduct- 
ed as operating expense; but expendi- 
tures for improvements and better- 
ments properly belong to capital ac- 
count and are not deductible. Peo. v. 
State Bd. of Tax Com’rs, 145 N.Y.S. 
226. (15) Expenses incurred by a 
water company in keeping land form- 
ing part of its watershed in proper 
and sightly condition are properly de- 
ductible from its gross earnings, 
where only such expenditures were 
made as were necessary for the rea- 
sonable protection of the company 
and to prevent the land from becom- 
ing detrimental to its interests. Peo. 
v. State Bd. of Tax Com’rs, 142 N. 
V.S.2180,-.157° App.Div,, 165. 
Charges on account of operating ex- 
pense are properly deducted from 
gross earnings although. such charg- 
es were delayed in getting onto the 
corporation’s books until after such 
books had been closed for the period 
to which the charges relate. Peo. v. 
State Bd. of Tax Com’rs, 144 N.Y.S. 
74, 159 App.Div. 136 [aff 106 N.E. 
1040, 212 N.Y. 606 (remittiturs 
amended 109 N.E. 1089, 213 N.Y. 
648)]. (17) Expenses of conducting 
an extraneous enterprise entirely 
apart from and having no necessary 
connection with the principal busi- 
ness of a company are not to be de- 
ducted as operating expense. Peo. 
v. Woodbury, 123 N.Y.S. 599, 67 Misc. 
490 Laff 128 N.Y.S. 522, 143 App.Div. 
618 (aff 96 N.E. 1127, 202 N.Y. 619)] 
(farming expenses not part of op- 
erating expense of a water company). 
(18) Donations made by a corpora- 
tion to public, charitable, or philan- 
thré6pic purposes are not deductible 
from gross earnings as part of the 
operating expenses of the company. 
Baldwin Loccmotive Works v. Mc- 
Coach, 215 F. 967 [aff 221 F. 59, 1386 
C.C. As: 66015 Peo; uv. vStatem Dax 
Commn., 217 N.Y.S. 722, 218 App.Div. 
60 [mod on other grounds 219 N.Y.S. 
445, 219 App.Div. 227 (mod on other 
grounds 160 N.E. 371, 247 N.Y. 281, 
57 A.L.R. 374)]. (19) Interest upon 
indebtedness of a corporation is not 
to be deducted from its gross earnings 
in order to ascertain its net income. 
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Baton Rouge Waterworks Co. _ Vv. 
Board of State Affairs, 89 So. 247, 149 
La. 391. (20) Sums of money set 
aside by a corporation for the amorti- 
zation of expense incurred in the sale 
of its bonds, representing such ex- 
penses as printing, commissions, 
lawyers’ fees, and like expenses in- 
curred in marketing the securities, 
are not deductible as part of the op- 
erating expense of the company, since 
a fair return on the tangible property 
contemplates a sum sufficient to pay 
Such expenses. Peo. v. State Tax 
Commn., 160 N.E. 371, 247 N.Y. 281, 
57 A.L.R. 374. (21) Expense incurred 
by a street railroad company in op- 
erating across a bridge, not under its 
franchise but under a special agree- 
ment with the city, over city-owned 
tracks, should not be deducted from 
its gross income as part of its op- 
erating expense. Peo. vy. State Bd. of 
Tax Com’rs, 167 N.Y.S. 550, 101 Misc. 
205 (holding that such expense may 
be computed on a basis of car mile- 
age where it is not otherwise ascer- 
tainable. (22) A bookkeeping charge 
of the difference between the face 
value of bonds issued by a corpora- 
tion and the amount received by it 
from their sale at’a discount is not a 
part of the company’s operating ex- 
pense, nor deductible from its gross 
income in ascertaining its net income 
for purposes of computing its fran- 
chise tax. Baldwin Locomotive 
Works v. McCoach, 215 EB. 967 [aff 221 
FE. 59, 1386 C.C.A. 660]. 

fd] Deductions on account of tan- 
gible property.—(1) The value of the 
tangible property upon which a fair 
return is to be allowed should be the 
full and actual value of all the prop- 
erty essential to the operation of the 
enterprise. Peo. v. State Bd. of Tax 
Com’rs, 106 N.E. 325, 212 N.Y. 472. 
(2) All real estate and tangible per- 
sonalty owned by a corporation and 
used in the operation or conduct of 
its business should be included in the 
valuation upon which it is to be al- 
lowed a fair return out of gross earn- 
ings for the purpose of computing the 
earnings attributable to its franchise. 
Peo. v. State Bd. of Tax Com’rs, 142 
Nios, LOMO Toi Ap OD ive eo apart 
106 N.E. 1040, 212 N.Y. 584]; Peo. 
v. State Bd. of Tax Com’rs, 142 N.Y.S. 
180, 157 App.Div. 165; Peo. v. Wood- 
bury, (128 N.Y.S. 522, 148 App.Div. 
618 [aff 123 N.Y.S. 599. 67 Misc. 490, 
and aff 96 N.E. 1127, 202 N.Y. 619]; 
Peo. v. State Bd. of Tax Com’rs, 145 
N.Y.S. 226. See Peo. v. State Bd. of 
Tax Com’rs, 167 N.Y.S. 550, 101 Misc. 
205 (holding the rule applicable even 
though less expensive land might be 
obtained and used for the same pur- 
pose). (8) No allowance should be 
made, however, on account of prop- 
erty which, although owned by a cor- 
poration, is not used in connection 
with its franchise. Peo. v. State Bad. 
of Tax Com’rs, 142° N.Y.S) 792, 157 
App.Div. 763 [aff 106 N.E. 1041, 212 
N.Y. 583]; Peo. v. State Bd. of Tax 
Com’rs, 142 N.Y.S. 1010, 157 App.Div. 
760 [aff 106 N.E. 1040, 212 N.Y. 584]; 
Peo. v. State Bd. of Tax Com’rs, 145 
N.Y.S. 226. —See Peo. v. Woodbury, 
128 N.Y.S. 522, 143 App.Div. 618 [aff 
123 N.Y.S. 599, 67 Misc. 490, and aff 
96 N.E. 1127, 202 N.Y. 619] (holding 
that land not necessary to the cor- 
poration’s business, but acquired by 
it merely to prevent the acquisition 
thereof by another for a purpose 
deemed injurious to the corporation, 
is not to be included in the property 
upon which a fair return should be 
deducted from gross earnings). Com- 
pare Peo. v. State Bd. of Tax Com’rs, 
144 N.Y.S. 74, 159 App.Div. 136 [aff 
106 N.E. 1040, 212 N.Y. 606 (remitti- 
turs amended 109 N.E. 1089, 213 N.Y. 
648)] (recognizing the rule, but hold- 
ing that where, during the year, a 
building theretofore used by the cor- 
poration is abandoned, and the com- 
pany unsuccessfully attempts to rent 
it, it shculd be considered at its full 
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value for the whole year, since the 
company is entitled to. a reasonable 
time.within which to dispose of the 
building in such way as to obtain rev- 
enue therefrom if possible). (4) The 
tangible property upon which a fair 
rate of return should be deducted 
from gross earnings includes a prop- 
er amount of working capital. Peo. 
v. Woodbury, 96 N.E. 420, 203 N.Y. 
231; Peo. v. State Tax Commn., 217 
N.Y.S. 707, 218 App.Div. 44 [mod on 
other grounds 219 N.Y.S. 445, 219 
App.Div. 227 (mod on other grounds 
160 N.B. 371; 247 N.Y. 281)]; -Peo. 
v. State Bd. of Tax Com’rs, 144 N.Y.S. 
74, 159 App.Div. 136 [aff 106 N.E. 
1040, 212 N.Y. 606 (remittiturs amend- 
ed 109 N.E. 1089, 243 N.Y. 648)] 
(holding that a proper amount of 
materials and supplies on hand is in- 
eluded within working capital); Peo. 
v. State Bd. of Tax Com’rs, 145 N.Y.S. 
226. See Peo. v. State Bd. of Tax 
Com’rs, 167 N.Y.S. 550, 101 Misc. 205 
(holding that a fair return should be 
allowed upon the average amount of 
cash on hand during the tax year). 
(5) A fair return should be allowed 
upon accounts receivable, and prepaid 
insurance premiums. Peo. v. State 
Bd. of Tax Com’rs, 167 N.Y.S. 550, 
101 Mise. 205 (holding that the aver- 
age amount of such accounts and 
prepaid premiums during the tax 
year, and not the amount on the last 
day thereof, should form the basis 
of the estimate). (6) The value of 
a corporation’s investment in prop- 
erty or facilities necessary to its busi- 
ness, although owned by another com- 
pany, should be included in the tan- 
gible property upon which a fair re- 
turn is to be deducted from its gross 
earnings. Peo. v. Woodbury, 96 N.E. 
420, 203 N.Y. 231. (7) The cost of 
easements held by a railroad com- 
pany on the acquisition of which its 
structures in the streets became law- 
ful as to abutting owners, is proper- 
ly included as a part of the value of 


its tangible property on which it is’ 


entitled to a fair return. Peo. v. 
Woodbury, 96 N.E. 420, 203 N.Y. 231. 
(8) Borrowed money invested in prop- 
erty constituting a part of the capital 
of the company should be included in 
ascertaining the amount or value up- 
on which the company is entitled to 
a fair return, but if the money bor- 
rowed was used for other purposes 
the amount thereof should not be 
included. Lake Charles R., etc., Co. 
v. Reid, 93 So. 743, 152 La. 476 (hold- 
ing that where it is shown that con- 
siderable sums of borrowed money 
have been used in ways not for the 
direct benefit of the plant, it will be 
assumed that the cash valuation plac- 
ed upon the tangible property includes 
any improvements thereon made out 
of borrowed money). See Peo. v. 
State Bd. of Tax Com’rs, 167 N.Y.S. 
550,101 Mise. 205 (holding that no 
return should be allowed on borrowed 
money where it is not shown that it 
was used in the company’s business). 
(9) The value of pavement between 
and near the rails of a street railroad, 
which pavement the street railroad 
company is required under the law to 
construct and maintain, should be in- 
cluded in the valuation upon which 
the company is entitled to a fair re- 
turn out of gross earnings. Peo. v. 
State Bd. of Tax Com’rs, 144 N.Y.S. 
74, 159 App.Div. 136 [aff 106 N.E. 
1040, 212 N.Y. 606 #£(remittiturs 
amended 109 N.E. 1089, 213 N.Y. 
648)]; Peo. v. State Bd. of Tax 
Com’rs, 145 N.Y.S. 334; Peo. v. State 
Bd. of Tax Com’rs, 145 N.Y.S. 226. 
(10) In computing the deduction for 
a reasonable return upon that portion 
of the capital of a corporation invest- 
ed in tangible property, such property 


should be considered at its present ~ 


value rather than its cost price. Peo. 
v. State Bd. of Tax Com’rs, 89 N.RE. 
581, 196 N.Y. 39 [rearg den 90 N.E. 
112, 197 N.Y. 33];. Peo: 'v. State Bad. 
of Tax Com’rs, 127 N.Y.S. 825, 69 


For later cases, developments and changes in the law see Annotations, same title and section number, 


: 
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in organizing the company.®? 


Apportionment of franchise value. 
poration operates in two or more states or taxing 
districts,°* or where two or more corporations op- 
erate together as a single system,** the entire fran- 
chise value must be apportioned between or among 
them on a reasonable basis, or on the basis pre- 
seribed by statute, if any,®® for the purpose of com- 
puting the amount of each tax to be levied and col- 
There is no room for an apportionment, 


lected. 


Misc. 646 [aff 131 N.Y.S. 49, 146 App. 
Div. 372 (aff 97 N.E. 1118, 204 N.Y. 


648)]; Peo. v. State Bd. of Tax 
Com’rs, 142 N.Y.S. 986. See Lake 
Charles R., ete., Co. v. Reid, 93 So. 


743, 152 La. 476 (holding that the as- 
sessed value of such property is ordi- 
narily to be regarded as the value up- 
on which a fair return is to be allow- 
ed, although less than the amount in- 
vested in the property; and that a 
flat or arbitrary deduciion from the 
assessed valuation, for depreciation, 
is not justifiable). (11) No return is 
to be allowed a corporation upon its 
development expenses, consisting of 
expenses for legal and technical ad- 
vice, of obtaining consents of public 
bodies and private individuals, com- 
pleting the working organization, in- 
terest and taxes during construction, 
and promoters’ and financiers’ profits. 
Peo. v. State Bd. of Tax Com’rs, 106 
N.E. 325, 212 N.Y. 472; Peo. v. State 
Bd. of Tax Com’'rs, 144 N.Y.S. 74, 159 
App.Div. 136 [aff 106 N.E. 1040, 212 
N.Y. 606 (remittiturs amended 109 
N.E. 1089, 213 N.Y. 648)]. (12) Fran- 
chise taxes paid by a corporation are 
not to be included in the valuation of 
the property upon which it is entitled 
to a fair return, since such payments 
are presumably included in the value 
of the franchise. Peo. v. State Bd. of 
Tax Com’rs, 144 N.Y.S. 74, 159 App. 
Div. 136 [aff 106 N.E. 1040, 212 N.Y. 
606 (remittiturs amended 109 N.E. 
1089, 213 N.Y. 648)). (13) In deter- 
mining the rate of return which 
should be allowed upon physical prop- 
erty, for the purpose of computing 
the amount to be deducted on account 
thereof from the gross earnings of 
the corporation, the nature and haz- 
ards of the business should be taken 
into account, and the surrounding cir- 
cumstances and conditions. Nevada- 
California Power Co. v. Hamilton, 240 
F. 485 [aff 264 F. 643]; Peo. v. State 
Bd. of Tax Com’rs, 106 N.E. 325, 212 
N.Y. 472. See Peo. v. State Bd. of 
Tax Com’rs, 145 N.Y.S. 226 (return 
of six per cent held proper); Peo. v. 
State Bd. of Tax Com’rs, 120 N.Y.S. 
528, 126 App.Div. 155 [aff 92 N.E. 
19098, 198 N.Y. 608] (rate of return 
of six per cent, rather than five per 
cent, held proper). (14) The rate 
requisite to induce investors to em- 
bark their money in enterprises such 
as that undertaken by a corporation 
is ordinarily the. proper rate of re- 
turn to be allowed it upon its tangible 
property, to be deducted from 
earnings in computing the value of 
the franchise. Peo. v. State Tax 
Commn., 217 N.Y.S. 722, 218 App.Div. 
60 [mod on other grounds 219 N.Y.S. 
445, 219 App.Div. 227 (mod on other 
grounds 160 N.E. 371, 247 N.Y. 281, 57 
A.L.R. 374)]. (15) The. rate of re- 
turn to be allowed upon the tangible 
property should be at least the legal 
rate of interest, and in the absence 
of evidence that rate may be adopted 
in applying the net earnings rule. 
Peo. v. State Bd. of Tax Com’rs, 89 
N.E. 581, 196 N.Y. 39 [rearg den 90 
We Bs niko. VS TIN. Ya ood.) (16)" Valua- 
tion of tangible property see supra § 
833. 

[e] Rate of capitalization of net 
earnings.—(1) It has frequently been 
held that the net earnings of a corpo- 
ration attributable to its franchise, or 
not attributable to its tangible prop- 
erty, should be capitalized, for the 
purpose of ascertaining the franchise 
value under the net earnings rule, on 


its. 
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however, where the respective valuations are capa- 


Where a ecor- 


the basis of the same fair and reason- 
able annual rate of return as was al- 
lowed on the corporation’s tangible 
property in deducting the amount of 
earnings to be attributed thereto. 
Lake Charles R., etc., Co. v. Reid, 93 
So. 743, 152 La. 476; Baton Rouge 
Electric Co. v. Board of State Affairs, 
89 So. 244, 149 La. 383; Baton Rouge 
Waterworks Co. v. Board of State 
Affairs, 89 So. 247, 149 La. 291; Peo. 
v. State Bd. of Tax Com’rs, 120 N.Y. 
S. 528, 126 App.Div. 155 [aff 92 N.E. 
1098, 198 N.Y. 608]. See Peo. v. State 
Ba. of Tax Com’rs) 145 N-Y/S. 2:26 
(applying the rule). (2) There is 
authority, however, for the rule that 
the rate of capitalization should be 
at least one per cent higher than the 
rate of income allowed on tangible 
property, in order to provide against 
unforeseen contingencies which may 
arise in the prosecution of the corpo- 
ration’s business and which cannot be 
estimated in advance. Peo. v. Wood- 
bury, 96 N.E. 420, 2083 N.Y. 231. (3) 
Rate of return to be allowed upon tan- 
gible property of corporation see su- 
pra this note [d] (13)-—(15). f 

[f] Effect of absence of net earn- 
ings.—(1) Where a corporation has no 
net earnings, aS computed by the ap- 
plication of the so-called net earnings 
rule, its franchise is to be regarded 
as of no value for the purposes of 
taxation. Peo. v. State Bd. of Tax 
Com’rs, 96 N.B. 435, °203° N.Y.- 119; 
Willapa Electric Co. v. Pacific Coun- 
ty, 295 P. 152, 160 Wash. 412 [op 
amended on other grounds 2 P.(2d) 
724]. To same effect Peo. v. State 
Bd. of Tax Com’rs, 127 N.Y.S: 825, 69 
Misc. 646 [aff 131 N.Y.S. 49, 146 App. 
Div. 372 (aff 97 N.E. 1113, 204 N.Y. 
643) 13> "Peo. vv. Staten (Bd. oft? Tax 
Com’rs, 131 N.Y.S. 49, 146 App.Div. 
372 [aff 127 N.Y.S. 825, 69 Misc. 646, 
and aff 97 N.E. 1113, 204 N.Y. 648] 
(and holding further that the fact 
that the application of the net earn- 
ings rule results in ascertaining that 
there is no value and hence no tax 
to be levied does not show that the 
method is an improper one). (2) A 
fortiori, where no money is earned 
in a particular taxing district by a 
corporation, there is no intangible or 
franchise value, under the net earn- 
ings rule, which is subject to taxa- 
tion, notwithstanding the company 
may own tangible property situate 
within the district. Peo. v. State Tax 
Commn., 217 N.Y.S. 707, 218 App. 
Div. 44 [mod on other grounds 219 
N.Y.S. 445, 219 App.Div. 227 (mod on 
other grounds 160 N.E. 371, 247 N.Y. 
281) ]. 

52. Com. v. Ledman, 106 S.W. 
247, 127 Ky. 603, 32 Ky.L. 452. 

53. Kern River Co. v. Los Angeles 
County, 130 P. 714, 164 Cal. 751; West 
Shore R. Co. v. State Bd. of Assessors, 
81 A. 351, 82 N.J.Law 37 [aff 85 A. 
826, 84 N.J.Law 768]; Peo. v. State 
Tax Commn., 219 N.Y.S. 445, 219 App. 
Div. 227 [mod 217 N.Y.S. 707, 218 App. 
Div. 44, 217 N.Y.S. 722, 218 App.Div. 
60, and mod on other grounds 160 N.E 
371, 247 N.Y. 281]. 

[al Apportionment on basis of 
gross receipts.—It has been held that 
the value of a corporate franchise, 
as ascertained, should be apportioned 
between or among two or more taxing 
districts in which the corporation op- 
erates in proportion to the gross re- 
ceipts of the business in each district. 
Peo. v. State Tax Commn., 219 N.Y. 


ble of being separately ascertained.®® 

[§ 835] (8) Deduction of Indebtedness.5? 
number of states, under statutes providing there- 
for, either expressly or by implication,®* corpo- 
rations are, entitled to a deduction of the amount 
of their indebtedness or liabilities from their credits 
or the value of their property, in assessing the 
latter for taxation.>® 


In a 


In order to be deductible un- 


S. 445, 219 App.Div. 227 [mod 217 N. 
Y.S. 707, 218 App.Div. 44, 217 N.Y.S. 
722, 218 App.Div. 60, and mod on oth- 
er epounds 160) NvB. 872, 247. Niy. 

[b] Apportionment on basis of 
mileage.—(1) The value of a railroad 
company’s franchise within one of 
two or more states in which it oper- 
ates may be taken as such proportion 
of the total franchise value as the 
company’s mileage within the state 
bears to its total mileage. West 
Shore R. Co. v. State Bd. of Asses- 
sors. 81 A. 351, 82 N.J.Law 37 [aff 85 
A. 826, 84 N.J.Law 768]. (2) In as- 
sessing an electric power company’s 
right or franchise to use the public 
highways, the value of such franchise 
in each taxing district is properly 
computed according to the number 
of miles of transmission lines with- 
in the district. Kern River Co. v. 
Los Angeles County, 130 P. 714, 164 
Cal. 751. 

54. Peo. v. State Bd. 

Com’rs, 145 N.Y.S. 834. 

55. Louisville & N. R. Co. v. Com., 
204 S.W. 94, 184 Ky. 193. 

[a] Bule applied.—Under a stat- 
ute requiring corporations to report 
“the length of the entire lines over- 
ated, owned, leased, or controlled” in 
the state and elsewhere. and provid- 
ing for the consideration of such 
lines in apportioning the value of the 
franchise, the exclusion of leased and 
controlled lines from consideration, 
and an apportionment based upon 
owned and operated lines only, is er- 
ror. Wouisville & N. R. Co. v. Com., 
204 S.W. 94, 181 Ky. 193. 

56: Peo. v. State oy OfpVrax) 
Com’rs, 127 N.Y.S. 825, 69 Mise. 646 
[aff 131 N.Y.S. 49, 146 App.Div. 372 
(aff 97 N.E. 11138, 204 N.Y. 648)]. 

[a] Thus, where the value. of a 
corporation’s franchise is being deter- 
mined under the net earnings rule, 
and the amount of gross earnings and 
of deductions in each of the taxing 
districts ir which it operates clearly 
appears, no apportionment of the 
franchise value is necessary or prop- 
er. Peo. v. State Bd. of Tax Com’rs, 
127 N.Y.S. 825, 69 Misc. 646 [aff 131. 
N:Y.S. 49, 146 App.Div. 372 (aff 97 
N.E. 1113, 204 N.Y. 648)]. 

57. Indebtedness as factor in ar- 
riving at value of: 

Capital see infra § 836 text and notes 

76, 79, 80. 

Shares of stock see infra § 843. 

58. See statutory provisions. 

Constitutionality of statutes see su- 
pra § 47. 

59. Detroit v. Hertz, 151 N.W. 564, 
184 Mich. 512; State v. Northern Pac.. 
RB Cos, 103 JN. Ws: 731,) 95. Minn: 243 
See Bemis Bros. Bag Co. v. Louisi- 
ana Tax Commn., 1038 So. 337, 158 La. 
1 (holding that a statute providing 
for the ascertainment of the fair val- 
ue of the capital employed in a cor- 
poration’s business, and a statute pro- 
viding for offsetting such valuation 
by the amount of bona fide liabilities, 
must be construed together and both 
be applied, and a valid assessment 
cannot be made without allowing such 
offset of the company’s indebtedness) ; 
and cases infra this note. Compare 
Armour & Co. v. Board of State Af- 
fairs, 101 So. 18, 156 La. 661 (holding 
that a statute permitting the deduc- 
tion of indebtedness is not given a 
retroactive effect by applying it in 
making an assessment in the year 
during which the statute was enacted, 
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der such statutes, an indebtedness must be real,®° 
and a direct obligation of the corporation, as dis- 
tinguished from a contingent one,®* and must be 
actually existing at the time of the assessment.*? 
Where an actual indebtedness has been incurred, 
however, the fact that the evidences thereof have 
not been issued does not prevent the deduction of 
An indebtedness owing to a corpo- 
ration which controls the taxpayer corporation or 
owns its stock is deductible the same as any other 
A liability or obligation which is 


its amount.®* 


indebtedness. °4 c 
not a “debt,” within the ordinary 


but before it had taken effect, where 
the assessment was of a tax for the 
following year, at the beginning of 
which the statute was in full force 
and effect); Nye-Schneider-Fowler 
Co. v. Boone County, 156 N.W. 773, 99 
Neb. 382 (holding that where a cor- 
poration operates stations for selling 
lumber, and the like, in each of two 
or more counties, each station should 
be assessed as an independent busi- 
ness, and its net credits found by de- 
ducting the indebtedness in conduct- 
ing the business at such station from 
the gross eredits thereof). 

[al Statute permitting deduction 
by all “persons” or taxnayers (1) is 
applicable to corporations as well as 
to natural persons. Arapahoe County 
v. Fidelity Sav. Assoc., 71 P. 376, 31 
Colo. 47; Peo. v. Illinois Cent. R. Co., 


112 °N.E. 700. 273: Dll. 220: Com.-v. 
St. Bernard Coal Co., 9 S.W. 709, 10 
Ky.L. 596; Daly Bank, etc., Co. v. 


Silver Bow County, 81¢P. 950, 33 Mont. 
101; Scandinavian Mut. Aid Assoc. 
v. Kearney County, 116 N.W. 155, 81 
Neb. 468, 118 N.W. 333, 81 Neb. 473: 
People v. Dederick, 55 N.H. 927, 161 
N.Y. 195: Peo. v. Feitner, 87 N.Y.S. 
304, 92 App.Div. 518. (2) Corpora- 
tions as “persons” generally see Cor- 
porations § 30. 

[b] Deduction of debts from bank 
deposits.— (1) Where debts of a cor- 
poration are proper to be deducted 
from its credits, for purposes of tax- 
ation, it has been held that a deposit 
of money in bank is to be diminished 
by the amount of the company’s 
debts, since money so deposited be- 
comes the property of the banker, who 
assumes the relation of debtor to the 
corporation. Detroit v. Hertz, 151 N. 
W. 564, 184 Mich. 512. (2) Under a 
statute, however, declaring that mon- 
ey, for purposes of taxation, shall in- 
clude every deposit which the depos- 
itor is entitled to withdraw on de- 
mand, a credit balance which a bank 
has with its correspondent banks, 
against which it may draw _ sight 
drafts, and the right to withdraw 
which is subject to no greater limi- 
tations than by the usage of business 
exist as to general deposits in banks 
earried by individuals, is not a credit 
from which indebtedness of the depos- 
itor bank may be deducted. Patton 
v. Commercial Bank, 10 OhioS.&C.P. 
321, 7 OhioN.P. 401. (3) Bank de- 
posits as credits from which depos- 
itor may deduct amount of indebted- 
ness in general see supra § 806. 

60. West Virginia Mortgage & 
Discount Corp. v. Newcomer, 132 S. 
E. 748, 101 W.Va. 292. 

[a] Fictitious indebtedness, creat- 
ed or set up in an attempt to reduce 
or avoid taxation, is not deductible. 
West Virginia Mortgage & Discount 
Corp. v. Newcomer, 132 S.H. 748, 101 
W.Va. 292. 

61. Peo. v. Feitner, 59 N.E. 731, 166 
N.Y. 129 [disappr Peo. v. Ferguson, 


38 N.Y. 89]; Peo. ex rel. Butterick 
Pubs Cov wv. Purdy el ssieN. vcore Gots 
153 App.Div. 665 [mod .on other 


grounds 101 N.E. 1116, 207 N.Y. 771 
(rearg den 102 N.E. 1109, 208 N.Y. 
620)J]. See Peo. v. Feitner, 70 N.Y.S. 
500, 61 App.Div. 129 [aff 63: N.E. 786, 
171 N.Y. 641] (holding that where 
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meaning of that 


the taxpayer corporation leased the 
property of a railroad company, and 
pursuant to the terms of the lease 
the railroad company issued its bonds 
and the taxpayer company guaranteed 
and sold them, its liability was con- 
tingent only, and it was not entitled 
to a deduction of the amount of such 
bonds). } 

62.. Peo. v. Feitner, 70 N.Y.S. 836, 
60 App.Div. 628 [aff 60 N.E. 1118, 167 
N.Y. 622]. See Sims v. Fletcher Sav- 
ings & Trust Co., 142 N.E. 121, 194 
Ind. 93 (holding that a reserve for 
taxes not yet due is not deductible) ; 
and cases infra this note. Compare 
Michigan, etc., R. Co. v. Auditor-Gen., 
9 Mich. 448 (where the court was 
equally divided on the _ question 
whether a deduction should be made 
by reason of bonds of a corporation 
which were loaned, and for which aft- 
erward the company had taken cer- 
tain worthless securities, which still 
nee uncollected and unconvert- 
ed). 

[a] Particular obligations held de- 
ductible.—(1) Outstanding beneficiary 
certificates of a fraternal benefit as- 
sociation. Royal Highlanders. vy. 
State, 108 N.W. 183, 77 Neb. 18, 7 
L.R.A.N.S. 380. (2) Accruing inter- 
est on a mortgage debt, where the 
company each month charged up to 
its indebtedness one twelfth of the 
annual interest to be paid. Peo. vy. 
Neff, 44 N.Y.S. 46,.15 App.Div. 8 [aff 
51 N.E. 1093, 156 N.Y. 701]. (3) The 
cost to a publishing company of fur- 
nishing magazines to subscribers who 
have paid in advance for the unexpir- 
ed terms of their subscriptions. Peo. 
ex rel. Butterick Pub. Co. v. Purdy, 
101 N.B. 1116, 207 N.Y. 771 [rearg 
den 102 N.E. 1109, 208 N.Y. 620]. (4) 
Dividends declared Dut not paid. Peo. 
v. Barker; 33 N.Y.S. 388, 86 Hun 131. 
(5) Unclaimed dividends, which have 
been duly declared and to which the 
stockholders are entitled on call. Peo. 
v. Neff, supra. (6) Accrued interest 
on smoneys deposited with a trust 
company. Sims v. Fletcher Savings 
& Trust Co., 142 N.E. 121, 194 Ind. 93. 

63. Peo. v. Barker, 37 N.Y.S. 106, 
91 Hun 642 (corporation issued de- 
bentures in part payment for proper- 
ty purchased, and contracted to issue 
other debentures for balance). 

64. Colonial Sugars Co. v. Board 
OF See Affairs, 98 So. 546, 154 La. 

65. See cases infra this note. 

[a] Accrued taxes (1) payable by 
a corporation are not deductible as a 
debt within the meaning of the stat- 
People ex rel. New Mutual Gas- 
light Co. v. Cantor, 220 N.Y.S. 334, 129 
Misc. 222; West Virginia Pulp & Pa- 
per) Co. ‘v. Karnes, 120 S.H. 321,°137 
Va. 714. (2) Taxes as “debts” in gen- 
eral see supra § 4, 

[b] Preferred stock, although re- 
payable or redeemable on a specified 
date, is not an indebtedness which 
may be deducted. Peo. v. Miller, 88 
N.Y.S. 197, 94 App.Div. 564 [aff 72 
N.E. 525, 180 N.Y. 16]. 

[c] Moneys deposited with com- 
pany.—A gas company is not entitled 
to deduct, as indebtedness, consum- 
ers’ meter deposits, or dues received 
by it for an employees’ mutual aid 
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term,®® or which is purely speculative,®® is not 
proper to be deducted. In assessing moneys of a 
corporation on deposit*in a bank, ‘outstanding checks 
against the deposit are not deductible.*” 

Receiver of insolvent corporation has no greater 
‘right to a deduction on account of its indebtedness 
than the corporation itself would have.*® ; 

In’ absence of statutory authority no deduction 
may be made on account of indebtedness;°® and, a 
fortiori, a deduction prohibited by statute cannot 
validly be made.‘ 

[§ 836] b. Valuation of Capital’71—(1) In Gen- 


association, or the like. Peo. ex rel. 
New Mutual Gaslight Co. v. Cantor, 
220 N.Y.S. 334, 129 Misc. 222. ( 

“Debt” 17 C.J. p 1371. 

66. Peo. ex rel. Butterick Pub. Co. 
v. Purdy, 138 N.Y.S. 707, 153 App. 
Div. 665 [mod on other grounds 101 
N.E. 1116, 207 N.Y. 771 (rearg den 
102 N.E. 1109, 208 N.Y. 620)]; Peo. 
v. Neff, 44 N.Y.S. 46, 15 App.Div. 8 
[aff 51 N.E. 1093, 156 N.Y. 701). 

‘{a] Thus (1) the liability of a sol- 
vent telephone company to repay to 
its subscribers unearned rentals, con- 
sisting of advance payments for tel- 
ephone service, and refundable only 
in case the service should not be fur- 
nished, is too slight, speculative, and 
remote to be considered, and the 
amount thereof is not deductible as 
indebtedness of the company. Peo. 
v. Neff, 44 N.Y.S. 46, 15 App.Div. 8 
[aff 51 N.E, 1093, 156 N.Y. 701]. (2) 
Where a corporation has published 
and sold dress patterns under a con- 
tract providing that on its termina- 
tion the company will repurchase the 
patterns unsold at a specified frac- 
tion of their sale price, the liability 
to make refunds under such contract 
is purely speculative and contingent, 
ane the amount thereof is not deducti- 

e. 
v. Purdy, 138 N.Y.S. 707, 153. App. 
Div. 665 [mod on other grounds 101 
N.E. 1116, 207 N.Y. 771 (rearg den 102 
N.E. 1109, 208 N.Y. 620)]. 

67. Hynicka v. Union Centrai Life 
Ins. Co., 4 OhioN.P.N.S. 297. 

68. Hewitt v. Traders’ Bank, 51 P. 
468, 18 Wash. 326. 

69. Henderson Bridge Co. v. Com., 
31 S.W. 486, 99 Ky. 6238, 17 Ky.L. 
389, 29 L.R.A. 73 [aff 17 S.Ct. 532, 


166 U.S. 150, 41 L.Ed. 953]; Farm- 
ers’ L. & T. Co. v. New York, 7 Hill 
(N.Y.) 261; Oklahoma Furniture 


Mfg. Co. v. County Board of Com’rs 
of Oklahoma County, 175 P. 227, 73 
Okl. 154; In re Oklahoma Nat. Life 
Ins. Co., 173 P. 876, 68 Okl. 219, 13 
A.L.R. 174. Compare West Virginia 
Pulp & Paper Co. v. Karnes, 120 S.B, 
321, 137 Va. 714 (holding that where 
a statute authorizes the deduction of 
bills and accounts payable from bills 
and accounts receivable, no deduction 
on account of indebtedness can be 
made from claims arising out of the 
condemnation of property of the cor- 
poration for public use, or out of a 
tort committed against the corpora- 
tion, since the statute allows deduc- 
tions from bills and accounts receiv- 
able only, and not from such claims). 

70. See case infra this note. 

[a] Indebtedness incurred in pur- 
chase of nontaxable property.—Under 
a statute providing that no deduction 
shall be made or allowed for or on 
account of any debt or liability con- 
tracted or incurred in the purchase of 
nontaxable property, a corporation 
purchasing franchises, which are not 
subject to taxation, from another 
company is not entitled to deduct the 
indebtedness incurred in such pur- 
Peo. v. Barker, 59 N.Y.S. 926, 
28 Misc. 13 [rev 63 N.Y.S. 167, 48 
App.Div. 248 (rev 59 N.H. 151, L3%, 
165. NrY, 305): J. 

71. Valuation of shares of stock 
See infra § 843. : 


For later cases, developments and changes in the law see Annotatious, same title and section number, j 


ye 


Peo. ex rel. Butterick Pub. Co. . 
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eral. Broadly speaking, the capital or capital stock?? 
of a corporation is to be assessed, for purposes of 
taxation, at its actual value, as nearly as that may be 
ascertained ;"* and various rules or principles have 
been applied in determining such value or arriving 
at the amount of the assessment,7* sometimes under 
statutory restrictions that the amount so fixed shall 
not be less than the value of the eapital stock, or of 
the tangible property of the company, or the like.75 
Thus it has been held proper, subject to any such re- 
striction, to take as the basis of assessment the ag- 
gregate paid up or par value of the shares of stock 


72. “Capital” and “capital stock” 
as equivalent terms see Capital 9 C.J. 
p 1278 note 36 [a]. 

73. Wyandotte County Gas Co. v. 
Spaeth, 109 P. 785, 83 Kan, “91; Peo. 
v. Wemple, 34 N.E. 386, 138 N.Y. 582; 
Peo, v. Coleman, 27 N.E. 818, 126 N.Y. 
433, 12 L.R.A. 762; Peo. v. Saxe, 166 
N.Y.S. 887, 179 App.Div. 721 [aff 118 
N.B. 1075. 222 N.Y. 545]; Peo. v..Cole- 
man, 44 Hun 510, 9 N.Y.St. 29 [aff 
14 N.E. 431, 107 N.Y. 541]; Com. v. 
Penn Traffic Co., 40 Pa.Co. 477; Com. 
v. Provident Life, etc., Co., 36 Pa.Co. 
675; Com. v. Pottsville Union Sav. 
Fund Assoc., 2 Chest.Co. (Pa.) 189. 

74. See cases infra notes 76-80. 

Appraisement of shares of stock 
see infra § 843. 

75. See statutory provisions. 

[a] Statute constrnued.—Under a 
statute providing that the combined 
property of a corporation shall be as- 
sessed at not less than the total 
amount of the par value of the “cap- 
ital issues’ emitted by it, bonds is- 

._ sued by the corporation are not to be 
included. In re Honolulu’ Rapid 
Transit, etec., Co. Assessment of In- 
come Taxes, 18 Hawaii 15. 

76. Rudderow v. West Jersey Fer- 
ry Co., 31 N.J.Law 512 [rev 30 N.J. 
Law 405]; Peo. v. Miller 88 N.Y.S. 
197, 94 App.Div. 564 [aff 72 N.E. 525, 
180 N.Y. 16]. See Wilson v. Augusta 
Factory, 44 Ga. 388 (holding that, 
under a statute requiring corpora- 
tions to pay a tax “upon the whole 
amount of their capital stock paid 
in,’ the par value of the stock, and 
not its actual or market value, gov- 
erns); Com. v. People’s Traction Co., 
39 A. 42,183 Pa. 405 (holding that the 
amount paid in on shares may be 
taken as the basis of the value of the 
capital where there have been no 
sales of the shares and there is no 
evidence of their actual value). But 
see Underwood Typewriter Co. v. 
Chamberlain, 108 A. 154, 94 Conn. 47 
[aff 41 S.Ct. 45, 254 U.S. 113, 65 L.Ed. 
165] (where it was said that there is 
no presumption that paid up capital 
represents existing assets). 

[a]- Deduction of indebtedness.— 
In the absence of any showing that 
the nominal capital of a corporation 
is impaired, it is proper not to deduct 
indebtedness therefrom in assessing 
it for taxation, but to assume that 
there are assets over and above the 
capital sufficient to pay outstanding 
indebtedness. Peo. v. Barker, 40 N.E. 
996, 146 N.Y. 304; Peo. v. Barker, 39 
N.E. 13, 144 N.Y. 94; Peo. v. Barker, 
59 N.Y.S. 926, 28 Misc. 138 [rev on 
other grounds 63 N.Y.S. 167, 48 App. 
Div. 248 (rev 59 N.B. 151, 137, 165 
‘N.Y. 305) ]. 5 é 

77, Cal.Western Union Oil Co. 
vy. Los Angeles County, 118 P. 721, 
161 Cal. 718; Los Angeles v. Western 
Union Oil Co., 118 P. 720, 161 Cal. 
204. : 

Ill.—Ohio, etc., R. Co. v. Weber, 96 
Ill. 448. See State Bd. of Equaliza- 
tion v. Peo., 61 N.E. 339, 191 Ill. 528, 
58 L.R.A. 513 (holding it proper to 
add the market or fair cash value of 
the stock to the market or fair cash 
value of the debt of the corporation, 
excluding indebtedness for current 
xpenses). 

. pene lanters’ Crescent Oil Co. v. 
Jefferson Parish Assessor, 6 So. 809, 


, 


-81 N.J.Law 45; 
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41 La.Ann.’1137; New Orleans, etc., 
R. Co. v. Board of Assessors, 32 La. 
Ann. 19. 

Mass.—American Glue Co. v. Com., 
81 N.E. 302, 195 Mass. 528, 122 Am. 
S.R. 268; Com. v. Cary Imp. Co., 98 
Mass. 19. ° ; 

Minn.—State v. Duluth Gas, etce., 
Co., 78 N.W. 1032, 76 Minn. 96, 57 
L.R.A. 63. Compare State v. Wells, 
179 N.W. 221, 146 Minn, 444 (holding 
that the market value of stock and 
bonds furnishes “good evidence” of 
the value of the aggregate of a com- 
pany’s assets, but such evidence is 
not concfusive, since market quota- 
tions sometimes vary widely without 
material changes in the productive 
capacity of the property). 

Miss.—Panola County v. Carrier, 42 
So. 347, 89 Miss. 277. 

Neb.—State v. Savage, 91 N.W. 716, 
65 Neb. 714; State v. Karr, 90 N.W. 
298, 64 Neb. 514, 

N.J.—Newark v. Tunis, 78 A. 1066, 
Fidelity Trust Co. v. 
Vogt, 48 A. 580, 66 N.J.Law 86; Me- 
chanics’ Nat. Bank v. Baker, 48 A. 
582. 65 N.J.Law 549. 

N.Y.—Peo. v. Gaus, 91 N.E. 634, 198 
N.Y. 250; Peo. v. Williams, 91 N.E. 
638, 198 N.Y. 238, 139 Am.S.R. 809; 
People v. New York Tax Com’rs, 95 
N.Y. 554; Oswego Starch Factory v. 
Dolloway, 21 N.Y. 449; People ex rel. 
City Investing Co. v. Saxe, 163 N.Y.S. 
942, 177 App.Div. 16 [aff 117 N.EH. 
1080]; Peo. v. Morgan, 62 N.Y.S. 191, 
47 App.Div. 126 [aff 57 N.E. 1121, 162 
N.Y. 654]; Peo. ex rel. Malcom Brew- 
ing Co. v. Bd. of Assessors of City 
of Brooklyn, 46 N.Y.S. 299, 19 App. 
Div..596 [aff 48 N.E. 820, 154 N.Y. 
437]; People v. Delaware, etc., Canal 
Co., 7 N.Y.S. 890, 54 Hun 598 [aff 24 
N.E. 1093, 121 N.Y. 666]; People v. 
New York Tax Com’rs, 31 Hun 32; 
People v. New York Tax Com’rs, 64 
How.Pr. 405. But see Peo. v. Cole- 
man, 27 N.E. 818, 126 N.Y. 433, 12 
L.R.A. 762 (holding that it is im- 
proper to value the capital by taking 
the market value of the shares, except 
that where the value of the capital 
is undisclosed and unknown, or where 
there is reason to believe it is stated 
falsely, such market value may be 
considered, not as the thing to be val- 
ued and assessed, but as an aid in dis- 
covering the value). 

Pa.—Com. v. Provident Life, etc., 
Co., 19 Pa.Dist. 343; Com. v. Potts- 
ville Union Sav. Fund Assoc., 2 Chest. 
Co:ea89, 

See State v. Pullman Co., 189 N.W. 
543, 178 Wis. 240 (holding that such 
value is one of the useful and im- 
portant elements for consideration in 
ascertaining the value of the capital). 

[a] Unissued stock, although sub- 
scribed and paid for, and having a 
market value, should not be included 
in making the assessment. Boston, 
etc., R. Co. v. Com., 31 N.E. 696, 157 
Mass. 68. 

Determination of actual value of 
shares in general see infra § 843. 

76. Chicago, etc., R. Co. v. Lewis, 
12 F.(2d) 802; Chicago Union Trac- 
tion So. v. State Bd. of Equalization, 
114 F. 557 [aff 28 S.Ct. 7, 207 U.S. 20, 
52 L.Ed. 78]; Hager v. American 
Surety Co., 90 S.W. 550, 121 Ky. 791, 
28 Ky.L. 782; Henderson Bridge Co. 
v. Com., 31 S.W. 486, 99 Ky. 623, 17 
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issued and outstanding;’* or to assess on the basis 
of the actual or market value of the aggregate num- 
ber of shares constituting the nominal eapital;77 or 
to make the appraisement on the basis of the earn- 
ing capacity of the capital, by capitalizing the net 
earnings of the corporation at a fair rate of inter- 
est, the result being taken as the value of the capi- 
tal;** or to take the property of the corporation 
as representing its capital, that is, to regard the 
value of the capital as the aggregate worth of all 
the assets, real and personal estate, franchises, and 
good will of the corporation.’® 


It has frequently 


Ky.L. 389, 29 L.R.A. 73 [aff 17 S.Ct. 
532, 166 U.S. 150, 41 L.Ed. 953]; Hen- 
derson Bridge Co. v. Negley, 63 S.W. 
989, 23 Ky.L. 746; Com. v. Brush 
Blectric Light Co., 22 A. 844, 145 Pa. 
147; Matson’s Ford Bridge Co. v. 
Com 211) As 818,117 -Baw265;, Com: 
v. Sharon Coal Co., 3 Pa.Dist. 19; 
Com. v. Edgerton Coal Co., 14 Pa. 
Co. 449, 33 Wkly.N.C. 369; Com. v. 
Delaware, etc., R. Co., 14 Pa.Co. 440; 
Com. v. Edgerton Coal Co., 3 Dauph. 
Co. 236. Compare Louisville, ete., R. 
Co. v. Greene, 37 S.Ct. 683, 244 U.S. 
522, 61 L.Ed. 1291, Ann.Cas.1917E 97 
[mod 230 F. 191] (hoiding that where 
the capitalization of income method 
is to be applied to a corporation whose 
assets include properties owned by 
other companies which it controls by 
partial stock ownership, an additional 
sum to cover the minority ownership 
of such controlled corporations. must 
be added to the sum obtained by cap- 
italizing the incomé, since necessarily 
the income of the corporation from 
such controlled companies does not 
include that portion of their value 
represented by the income paid to the 
minority stockholders); Cumberland 
Pipe Line Co. v. Lewis, 17 F.(2d) 167 
(holding that the ascertainment of 
the value of a corporation’s capital 
by capitalizing its past income, with- 
out any regard to probable future 
earnings, is fundamentally wrong); 
Peo. ex rel. New York Cent., ete, R. 
Co. v. Feitner, 78 N.Y.S. 308, 75 App. 
Div. 527 [aff 66 N.E. t114, 174 N.Y. 
532] (holding that, where the entire 
assets of a corporation consisted of 
real estate, which was leased to an- 
other company at a stipulated rental, 
a valuation of the corporation’s cap- 
ital, made by capitalizing the rental 
received under the lease, which meth- 
od praduced a result exceeding the as- 
sessed valuation of the realty, was 
wholly imaginary to the extent of 
such excess, and the assessment was 
accordingly void). 


79. Ill—kKeokuk, etc., Bridge Co. v. 
People, 43 NE. 691, 161 Ill. 132; Pa- 
cific Hotel Co. v. Lieb, 83 Ill. 602. 


See Feo. v. St. Louis Merchants’ 
Bridge Co., 125 N.E. 752, 291 Ill. 95 
(holding that a report fixing the value 
of the “tapital stock and franchise” 
of a corporation at a specified amount 
is not open to objection as making the 
value of the franchise appear twice 
in the total, once separately and once 
as part of the capital). 

Ky.—Henderson Bridge Co. v. Com., 
31 S.W. 486, 99 Ky. 623, 17 Ky.L. 389, 
29 LiR.A. 73 [aff 17 S.Ct. 532, 166 U.S. 
150, 41 L.Ed. 953]. 

Md.—American Coal Co. vy. 
legany County, 59 Md. 185. 

Mich.—Detroit Bd. of Education v. 
State Bd. of Assessors, 94 N.W. 668, 
133 Mich. 116. 

N.Y.—Peo. v. Miller, 71 N.E. 463, 
179 N.Y. 49; Peo. v. Morgan, 70 N.E. 
967, 178 N.Y. 433, 67 L.R.A. 960; Peo. 
v. Roberts, 47 N.E. 980, 154 N.Y. 101; 
Peo. v. Barker, 40 N.E. 996, 146 N.Y. 
304; Peo. v. Barker, 39 N.E. 18, 144 
N.Y. 94; Peo. v. Wemple, 34 N.E. 
386, 138 N.Y. 582; Peo. v. Asten, 3 N. 
E. 788, 100 N.Y. 597; Peo. v. Saxe, 
166 N.Y.S. 887, 179 App.Div. 721 [aff 
118 N.E. 1075, 222 N.Y. 545]; Peo. v. 
Kelsey, 110 App.Div. 797, 97 N.Y.S. 
197 [aff 77 N.E. 1194, 184 N.Y. 572]; 
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been held, however, that no one of these methods 
is necessarily to be followed exclusively, the valua- 
tion of the capital being a question of fact to be 
decided upon consideration of all relevant cireum- 


stances, such as the actual value 


TAXATION 


ment.§1 
of assets, earn- 


ing power, dividends, market price of shares, in- 


Peo. v. Kelsey, 110 App.Div. 617, 96 
N.Y.S. 745 [aff 77 N.E. 1194, 184 N.Y. 
573]; Peo. v. Wells, 110 App.Div. 194, 
97 N.Y.S. 47; Peo. v. Kelsey, 108 App. 
Div. 138, 96 N.Y.S. 42; Peo. v. Kelsey, 
101 App.Div. 248, 91 N.Y.S. 711; Peo. 
v. Morgan, 96 App.Div. 110, 88 N.Y.S. 
1066 [aff 76 N.E. 1105, 183 N.Y. 574]; 
Peo. v. Feitner, 92 App.Div. 518, 87 
N.Y.S. 304; Peo. v. Miller, 90 App. 
Div. 591, 86 N.Y.S. 193; People ex rel. 
Brooklyn Rapid Transit Co. v. Miller, 
85 App.Div. 178, 83 N.Y.S. 96 [aff 74 
N.E. 1128, 181 N.Y. 582]; Peo. v. Feit- 
ner, 82 App.Div. 368, 81 N.Y.S. 898; 
Peo. v. Feitner, 60 App.Div. 282, 70 
N.Y.S. 120; Peo. v. Morgan, 55 App. 
Div. 265, 66 N.Y.S. 823; Peo. v. Bark- 
er, 31 App.Div. 315, 23 Mise. 192, 51 
Ney S. 1102" faff’-81-App. Div. "315,53 
N.Y.S. 1111 (aff 53 N.E. 1130, 158 N. 
Nano ulanteel SiGe. Lake aes OOS, 
279, 45 L.Ed. 190])]; Peo. v. Roberts, 
4 App.Div. 334, 38 N.Y.S. 724; Peo. v. 
Roberts, 91 Hun 146, 36 N.Y.S. 277 
[aff 53 N.E. 1130, 158 N.Y. 709]; Peo. 
v. Barker, 85 Hun 210, 32 N.Y.S. 990; 
Peo. v. O’Donnel, 54 Misc. 5, 105 N.Y. 
S. 457; Peo. v. Feitner, 39 Misc. 467, 
SOMIN WES. pas CO, OV, |, Lake CtCt, 
Com’rs, 51 Hun 641, 4 N.Y.S. 48. 

N.C.—Durham County v. Blackwell 
Durham Tobacco Co., 21 S.E. 423, 116 
IN Cyt 4ad oo Re ele ny. tC. bes OO. uve 
Wake County, 87 N.C. 414. 

Okl.—In re Oklahoma Nat, Life Ins. 
er 1738.2. 376,68 Okl..219, a3 ALR. 

Pa.—Commonwealth v. Excelsior 
Brick & Stone Co., 81 A. 933, 233 Pa. 
84; Com. v. Manor Gas Coal Co., 8 
Pa.Dist. 258; Com. v. Delaware, etc., 
R. Co., 14 Pa.Co. 440. See Com. v. 
Girard Trust Co., 40 Pa.Co. 393 (hold- 
ing that the assessing officers may 
consider the value of the company’s 
property in setting the amount of the 
tax). 

And see cases infra this note. 

But see Harvester Bldg. Co. v. 
Hartley, 160 P. 971, 98 Kan. 732; 99 
Kan. 73 (holding that the value of 
the capital is not necessarily equal to 
the aggregate value of the corpora- 
tion’s property). Z 

{a] Property and assets to be in- 
celuded.—(1) A surplus accumulated 
by a corporation is to be included in 
its assets in ascertaining the value 
of its capital. Peo. v. Kelsey, 91 N. 
Y.S. 711, 101 App.Div. 248. (2) Where 
an instrument, in form a lease of oil 
and gas rights, is in fact a convey- 
ance of a freehold interest in the 
realty to the lessee corporation, the 
value of the interest thereby con- 
veyed is to be included in the prop- 
erty of the corporation in valuing its 
capital. Transcontinental Oil Co. v. 
Emmerson, 131 N.E. 645; 298 Ill. 394, 
16 A.L.R. 507. (3) Under a statute 
providing that capital, for tax pur- 
poses, shall not include real estate 
belonging to the corporation, but 
shall include all machinery and tools 
not taxed as real estate, machinery 
and equipment is taxable as capital 
and not as real estate, although sit- 
uate on, or affixed to, the land, where 
such land does not belong to the cor- 
poration (Commonwealth v. Pem- 
broke Limestone Works, 134 S.E. 717, 
145 Va. 476), (4) or where the ma- 
chinery is not permanently attached 
to the soil but is placed thereon with 
the intention of being moved from 
place to place as the needs of the 
business may make necessary or de- 
sirable (Buchanan County v. W. M. 
Ritter Lumber Co., 100 S.B. 546, 125 
Va. 617). (5) The value of felled 


timber, railroad ties, and manufac- 
tured lumber, belonging to a lumber 
manufacturing corporation, consti- 
tutes capital of the corporation, and 
is properly taxable as such. Buch- 
anan County v. W. M. Ritter Lumber 
Co., supra. (6) Stock of another cor- 
poration, owned by the taxpayer cor- 
poration, is to be included as a part 
of the property and assets of the lat- 
ter in valuing its capital. State v. 
Danuser, 6 S.W.(2d) 912, 319 Mo. 810; 
State v. Danuser, 6 S.W.(2d) 912, 319 
Mo. 809; State v. Danuser, 6 S.W.(2d) 
907, 319 Mo. 799 [cert den 49 S.Ct. 30, 
278 U.S. 631, 73 L.Hd. 549]; Peo. v. 
Morgan, 70 N.E. 967, 178 N.Y. 433, 67 
L.R.A. 960. (7) The good will of a 
corporation is one of its assets, to be 
considered in, or as part of, its capi- 
tal upon the basis of which a fran- 
chise tax is to be computed and as- 
sessed; and it is not error for an as- 
sessing officer to take the corpora- 
tion’s own estimate of the value of 
its good will. Peo. v. Morgan, 88 N. 
Y.S. 1066, 96 App.Div. 110 [aff 76 N.E. 
1105, 183 N.Y. 574) (8): “A. finding 
or determination that money in bank, 
belonging to a corporation and car- 
ried on deposit by it to meet interest 
on indebtedness, taxes, and incidental 
expenses, constitutes a part of the 
corporation’s capital, for tax pur- 
poses, will not be disturbed. Peo. v. 
Miller, 83 N.Y.S. 96, 85 App.Div. 178 
[aff 74 N.B. 1123, 181 N.Y. 582]. See 
Peo, v. Campbell, 21 N.Y.S. 7, 66 Hun 
146 (to same effect, that money on 
deposit in bank is capital such as to 
form a proper basis for the assess- 
ment of a franchise tax). (9) Deduc- 
tions in general see infra §§ 837-840. 

{b] Indebtedness is to be taken 
into account in arriving at the value 
of the corporation’s assets, and where 
the assets are valued at their full 
worth the amount of indebtedness 
should be set off against them, to ar- 
rive at the value of the capital; but 
the amount of indebtedness is not to 
be deducted from the value of the 
capital as.ascertained. Marshalltown 
Light, Power & Ry. Co. v. Welker, 170 
N.W. 384, 185 Iowa 165; Fidelity 
Trust Co. v. State Bd. of Equaliza- 
tion, 71 A. 61, 77 N.J.Law 128; Peo. v. 
Barker, 36 N.E. 184, 141 N.Y. 196; Peo. 
v: Barker, 34 N.E. 722, 139 N.Y. 55; 
Peo. v. Asten, 3 N.E. 788, 100 N.Y. 
597; Peo. v. Pond, 57 N.Y.S. 490, 37 
App.Div. 330; Peo. v. Coleman, 1 N.Y. 
S. 666, 49 Hun 607 [aff 20 N.E. 389, 112 
N.Y. 565, 2 L.R.A..772, and 25 N.E. 
51, 121 N.Y. 542]; Peo. ex rel. Broad- 
way, etc., R. Co. v. New York Com’rs 
of Taxes and Assessments, 1 Thomps. 
&C. 635, 46 How.Pr. 227 [aff 60 N.Y. 
638]. Compare Northwestern Bank 
of Ireton v. Van Roekel, 207 N.W. 345, 
202 Iowa 237 (holding that in com- 
puting the aggregate value of assets, 
bills receivable which have been re- 
discounted for full value but for con- 
venience of bookkeeping are still car- 
ried as receivable must be offset by 
the corresponding charge to bills pay- 
able, and the latter cannot be left out 
of consideration, since in fact there 
are no bills receivable under such cir- 
cumstances). 

[c] Fact that shares of stock are 
worthless does not impeach an assess- 
ment of the capital stock of the cor- 
poration, for this may be in conse- 
quence of indebtedness, in which ease 
the only result is that the creditors 
take the place of the stockholders as 
to the corporate property assessed. 
Pacific Hotel Co. v. Lieb, 83 Ill. 602. 

80. U.S.—Cumberland Pipe Line 
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debtedness, encumbrances, franchises, and_privi- 
leges;8° in other words, the value of capital stock 
is not a matter of strict formula, but one of judg- 
When the mode of making the valuation 
is prescribed by law it must be pursued by the as- 


Co. v. Lewis, 17 F.(2d) 167; Railroad, 
etc., Cos. v. Tennessee Bd. of Equal- 
izers, 85 F. 302. 

Ky.—Com. v. Ledman, 106 S.W. 247, 
127 Ky. 603, 32 Ky.L. 452. 

La.—Crescent City R. Co. v. New 
Orleans Bd. of Assessors, 25 So. 311, 
51 La.Ann. 335. 

Neb.—In re Assessment of State 
Bank of Nebraska, 146 N.W. 1046, 95 
Neb. 665; In re First Trust Co. of 
Lincoln, 142 N.W. 542, 93 Neb. 795 
[den reh 141 N.W. 1037, 93 Neb. 792]. 

N.Y.—Peo. v. Coleman, 44 Hun 410; 
Peo. v. Wells, 42 Misc, 606, 87 N.Y.S. 
595; Peo. v. Feitner, 39 Misc. 467, 80 
IN. YS: 15.2: : : 

Pa.—Com. v. Manor Gas Coal Co., 
41 A. 605, 188 Pa. 195; Com. v. New 
York, etc., R. Co., 41 A. 594, 188 Pa. 
169; Com. v. Pittsburg, etc., R. Co., 
31 A, 202, 166 Pa. 453; Com. v. Dela- 
ware, etc., R. Co., 830 A. 522, 523, 165 
Pa. 44; Com. v. Edgerton Coal Co., 30 
A. 125, 129, 164 Pa. 284; Com. v. Provi- 
dent Life, etc., Co., 19 Pa.Dist. 343, 
36 Pa.Co. 675; Com. v. Mammoth Vein 
Coal, etc., Co., 11 Pa.Dist. 328; Com. 
v. Lake Shore, etc., R. Co., 11 Pa.Dist. 
318; Com. v. Manor Gas Coal Co., 8 
Pa.Dist. 258, 2 Dauph.Co. 121; Com. 
v. Black Creek Improvement Co., 40 
Pa.Co. 621; Com. v. Penn Traffic Co., 
40 Pa.Co. 477; Com. v. Provident 
Life, etc., Co., 40 Pa.Co. 384; Com. v. 
Provident Life, etc., Co., 40 Pa.Co. 
380; Com. v. Provident Life, ete., Co., 
36 Pa.Co. 675; Com. v. Philadelphia 
Co., 3 Dauph. Co. 259; Com. v. James- 
town, etc., R. Co.,_3 Dauph. Co, 255; 
Com. v. Delaware, etce., 
Dauph. Co. 249; Com, v. Jamestown, 
etc., R. Co., 3 Dauph. Co. 214; Com. 
v. Lake Shore, etc., R. Co., 3 Dauph. 
Co. 172; Com. v. Shamokin, ete, R. 
Co., 3 Dauph. Co. 168; Com. v. Al- 
legheny Heating Co., 2 Dauph. Co. 91; 
Com. v. Darby First Nat. Bank, 2 
Dauph. Co. 88; Com. v. J. W. Haney 
Co., 1 Dauph. Co. 184. Compare Com. 
v. Provident Life, etc., Co., 9 Pa.Dist. 
479 (holding that in the case of a 
corporation conducting an insurance 
business and a trust business, the 
trust business being represented by 
capital stock, and the insurance busi- 
ness being conducted on the purely 
mutual plan, without stockholders, 
the value of the assets of the insur- 
ance department is not to be added to 
the value of the capital invested in 
the trust business). 

[a] Value is determined by cir- 
cumstances actually existing, (1) and 
not upon theories or estimates as to 
what conditions may be in succeeding 
years. Com. v. Black Creek Improve- 
ment Co., 40 Pa.Co. 621. (2) The loss 
which would result were the company 
forced to liquidate wholly or in part 
is not to be taken into account in as- 
certaining the value of its capital 
where no necessity for partial or com- 
plete liquidation has arisen. Com. vy. 
Gimbel Bros., Ine., 23 Pa.Dist. 825. 

[b] Amount of indebtedness or in- 
cumbrances (1) is a material and 


relevant fact, to be considered in ar- ~ 


riving at the value of the capital 
stock, but it is not to be specifically 
deducted from the valuation so ascer- 
tained and determined. Com. -v. Man- 
or Gas Coal Co., 8 Pa.Dist. 258; Com. 
v. Jamestown, etc., R. Co., 3 Dauph. 
Co. (Pa.) 214; Com. v. Shamokin, etc., 
R. -Co., 3 Dauph. Co. ¢€Pa.) 168. (2) 
Deduction of indebtedness and liabili- 
ties in assessing value of property of 
corporation see supra § 835. 

81. Com. v. Pennsylvania R. Co., 
147 A, 242, 297 Pa. 308. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 836-838] 
sessing officer.®? 


ders the assessment: void.83 


[§ 837] (2) Deductions’’—(a) 
Subject to Local Taxation. 


82. In re Assessment of State 
Bank of Nebraska, 146 N.W. 1046, 95 
Neb. 665; Com. v. Western Land, etc., 
Co., 1 Pa.Dist. 376. 

83. State Bd. of Equalization v. 
Peo., 61 N.E. 339, 191 Ill. 528, 58 L.R. 
A. 513. 

84 Com. v. Cambria Inclined 
Plane Co., 22 Pa.Dist. 827, 40 Pa.Co. 
479. 


85. Com. v. Pullman Co., 23 Pa. 
Dist. 316. ; 
86. Com. v. Cambria Inclined 


Plane Co., 22 Pa.Dist. 827, 40 Pa.Co. 
479. See Com. v. Pembroke Lime- 
stone Works, 134 S.E. 717, 145 Va. 476 
(holding that where a partnership 
incorporated its business and issued 
the whole of the stock to the part- 
ners, the nominal capitalization fur- 
nishes no guide to the real value of 
the corporation’s capital where it is 
not claimed that it is worth anything 
like such amount). 
87. Com. v. Delaware, etc., 
Co., 1: Dauph. Co. (Pa.) 257. 
88. Deduction of indebtedness 
from value of assets see supra § 835. 
Deductions to be made in ascertain- 
ing value of shares of. stock see infra 
843. 
. gs9. See cases infra notes 90, 91. 
90. Delaware, etc., R. Co. v, Penn- 
sylvania, 25 S.Ct. 669, 198 U.S. 341, 49 
L.Ed. 1077 [rev 56 A. 69, 206 Pa. 645]; 
Schlosser Bros. v. Huff, 128 N.E. 854, 
74 Ind.App. 231; Peo. v. New York 
Com’rs of Taxes, 10 N.E. 437, 104 N.Y. 
240; Peo. v. Miller, 85 N.Y.S. 522, 90 
App.Div. 599 [aff 71 N.E. 1136, 179 N. 
Y. 564]; Peo. v. Coleman, 5 N.Y.S. 87, 
52 Hun 93 [rev on other grounds 21 
N.E. 1056, 115 N.Y. 178]; Peo. v. New 
York Com’rs of Taxes, etc., 46 How. 
Pr. (N.Y.) 315, 1 Thomps.&C. 611 [aff 
58 N.Y. 242, 47 How.Pr. 164]; Com. v. 
Union Shipbuilding Co., 114 A. 257, 
271 Pa. 403; Com. v. Lake Shore, etc., 
R. Co.,-11 Pa.Dist. 318; Com. v. Provi- 
dent Life, ete., Co., 40 Pa.Co. 384. 
But see State v. Gloster Lumber Co., 
227 S.W. 770, 147 Ark. 461; Crossett 
Lumber Co. v. State, 214 S.W. 438, 139 
Ark. 397; State v. Bodcaw Lumber 
Co., 194 S.W. 692, 128 Ark. 505 (aH 
holding that real property situate in 
another state is properly included in 
ascertaining the value of the corpora- 
tion’s capital, and is not to be deduct- 
ed therefrom); Com. v. New England 
Slate, etc., Co., 13 Allen (Mass.) 391 
(holding that property situate out- 
side the state is not deductible, in 
the absence of statute, in computing 
a franchise tax based upon the value 
of the capital); Com. v. Western Un- 
jon Tel. Co., 2 Dauph. Co. (Pa.) 40 
(holding that the value of a corpo- 
ration’s real estate situate in another 
state is not to be deducted in arriv- 
ing at the value of its capital for 
purposes of taxation). Compare 
American Glue Co. v. Com., 81 N.E. 


Canal 


The adoption of an unreasonable 
or improper method of arriving at the value ren- 
It has been said that 
a valuation placed on a corporation’s eapital by 
its officers should ordinarily be given considerable 
weight,** and may be accepted as correct,®® unless 
the elements which go to make up the value ap- 
pear and do not support their appraisement, in 
which case it should not be adopted.’* 
corporations engaged in businesses or occupations 
of different classes are taxable on their capital at 
different rates, a corporation engaged in two or more 
classes of business is entitled to an apportionment of 
its capital between or among them, on the basis of 
the amount employed in each class.87 


In determining the val- 
_ ue of the capital or assets of a corporation, for pur- 
poses of taxation, it is proper to deduct or exclude 
from the valuation so much of the 


TAXATION 


Where 


tion cannot, by 
Property Not 


General. 
capital as is in- 


302, 195 Mass. 528, 122 Am.S.R. 268 
(holding that, under a statute provid- 
ing for the deduction of the value of 
property situate in another state, a 
deduction on account of the franchise 
of the corporation as separate prop- 
erty in another state is not contem- 
plated or proper). 

[a] Deduction of actual value. 
(1) Where property is situate outside 
the state, its actual value, and not the 
assessed value, where there is a dif- 
ference between them, should be de- 
ducted, notwithstanding a _ statute 
provides for deduction of the assessed 
value in the case of real estate within 
the state, since the assessed value is 
presumably its actual value and the 
legislative purpose must be taken to 
be the deduction of the actual value. 
Peo. v. New York Com’rs of Taxes, 10 
N.E. 437, 104 N.Y. 240: Peo. v. Cole- 
man, 5 N.Y.S. 87, 52 Hun 93 [rev on 
other grounds 21 N.E. 1056, 115 N.Y. 
178]. (2) The assessed valuation of 
property outside the state is properly 
treated as its actual value, however, 
where there is no evidence that the 
actual value is greater. Peo. v. Cole- 
man, 21 N.E. 1056, 115 N.Y. 178. (3) 
It has also been held that, in the ab- 
sence of other and better evidence, 
the price paid for real estate may be 
taken as the measure of its actual 
value. Peo. v. New York Comrs. of 
Taxes, supra. 

Taxability of property situate out- 
side state in general see supra §§ 207, 


209. 

91. Ky.—Marion Nat. Bank v. Bur- 
ton, 90 S.W. 944, 28 Ky.L. 864. See 
Com. v. Mt. Sterling Nat. Bank, 99 S. 
ss Ate 30 Ky.L. 954 (recognizing the 
rule). 

N.J.—Camden v. Camden Safe De- 
posit, etc., Co., 85 A. 1026, 84 N.J.Law 
37; Fidelity Trust Co. v. State Bd. of 
Equalization, 71 A. 61, 77 N.J.Law 
128. 

N.Y.—Peo. v. Comrs. of Taxes, 22 
N.Y. 195. See Fox Film Corp. v. 
Loughman, 251 N.Y.S. 693, 233 App. 
Div. 58 (holding that the assets of a 
subsidiary real estate holding corpo- 
ration are not to be included in com- 
puting the valuation of the capital of 
the parent company, although the lat- 
ter owns all the capital stock of the 
subsidiary, where the statute ex- 
empts corporations wholly engaged in 
the purchase, sale, and holding of real 
estate for themselves from the pay- 
ment of franchise taxes). 

Okl.—In re Oklahoma Nat. Life Ins. 
Co., 173 P. 376, 68 Okl. 219, 13 A.L.R. 
174. 

Tenn.—Forest Hill Cemetery Co. v. 
Creath, 157 S.W. 412, 127 Tenn. 686. 

W.Va.—State’ v. Graybeal, 55 S.E. 
398, 60 W.Va. 357. 

See New Orleans v. New Orleans 
Canal, ete., Co., 29 La.Ann. 851 [aff 
99 U.S. 97, 25 L.Ed. 409] (recognizing 
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vested “in property not subject to local taxation,®® 
such as property situate outside the state,®® or, ac- 
cording to some authorities,®! but not according to 
others,®? property which is in its nature or by stat- 
ute exempt from taxation.®? 
by a corporation in a foreign corporation, even 
though the property of the latter is entirely out- 
side the state, are not subject to deduction under 
this rule,°* however, nor are deposits in banks out- 
side the state,®® or bills receivable in other states,®® 
their taxable situs being the domicile of the corpora- 
tion;®? and this is true even though such assets may 
also be subject to taxation in the states in which 
they are actually located.®® 


Shares of stock owned 


Similarly, a corpora- 
investing its funds in bonds and 


keeping them outside the state, escape the tax, and 
the amount so invested is not deductible.®® 

[§ 838] (b) Property Otherwise Taxed—aa. In 
It may be laid down as a general rule, 
consonant with the principle disfavoring double taxa- 


the rule). 

92. Davis-Wellcome Mtg. Co. v. 
Haynes, 237 P. 918, 119 Kan. 1 [aff 239 
PP. 444, 119 Kan. 285] (statute taxing 
moneys and credits, except those be- 
longing to corporations otherwise 
taxable by law); Gamble-Robinson 
Fruit Co. v. Thoresen, 204 N.W. 861, 
53 N.D. 28, 42 A.L.R. 1039 (moneys 
and credits which, under express stat- 


ute, are exempt from taxation). See 
Oak’ Ridge Cemetery Corp. v. Tax 
Commn., 132 N.E. 553, 299 Ill. 430 


(recognizing the rule as to real es- 
tate belonging to a cemetery corpora- 
tion which under the statute was ex- 
empt from taxation, and holding fur- 
ther that no deduction is to be al- 
lowed for other real estate of such 
corporation which, although not ex- 
empt by statute, was not assessed or 
taxed by the loeal authorities); and 
cases infra this note. 

[a] Thus (1) it has been held that 
the amount of a corporation’s capital 
invested in mortgages is not to be ex- 
cluded or deducted, in assessing its 
capital stock, merely because mort- 
gages are by statute exempt from 
taxation. Emory v. State, 41 Md. 38. 
(2) Similarly, it has been held that 
municipal securities held by a nation- 
al bank are not made deductible by 
reason of the fact that under federal 
laws such securities are exempt from 
state taxation when held by national 
banks. Schley v. Lee, 67 A. 252, 106 
Ma. 390. (8) Patent.rights, which un- 
der federal laws are made exempt 
from state taxation, may neverthe- 
less, it has been held, be required by 
a state statute to be taken into ac- 
count in computing the basis of a 
franchise tax of the corporation own- 
ing such rights. Peo. v. Knight, 67 N. 
BE. 65, 174 N.Y. 475, 63 L.R.A. 87. See 
Peo. v. Kelsey, 91 N.Y.S. 955, 101 App. 
Div. 325 [aff 73'N.B. 1130, 181 NvY. 
512] (apparently recognizing the 
rule). 

93. See cases supra notes 91, 92. 

Exemptions from taxation in gen- 
eral see supra §§ 382-618. 

Taxation of corporate capital in- 
vested in United States or other tax- 
exempt securities in general see supra 


§ 373. 
94. Com. v. Lake Shore, etc, R. 
Gor - BEMPas pists 318: 


95. Com. v. Semet-Solvay Co., 105 
A. 92, 262 Pa. 23:4. 

96. Com. v. Semet-Solvay Co., su- 
pra. 

97. See cases supra notes 94-96, 


Situs for tax purposes of intangible 
personal property in general see su- 
pra §§ 211-223. 

98. Com. vy. Semet-Solvay Co., 105 
A. 92, 262 Pa. 234. 

Deduction of value of property oth- 
erwise assessed in general see infra § 
838. ; 

99. Saginaw Mfg. Co, v. Deland, 
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tion, that so much of the capital of a corporation 
as is invested in property which is separately tax- 
able as such is ordinarily to be excluded or deducted 
in ascertaining the value of its capital for purposes 


of taxation.? 


[§ 839] bb. Real Estate and Other Tangible Prop- 
In accordance with the general rule as to 
property otherwise taxed,* the value of real estate 


erty.° 


TAX ATION 


and other tangible property in which part of the 


196 N.W. 616, 226 Mich. 1. 

1. Double taxation in general see 
supra §§ 69-86. . 

2. In re First Trust Co. of Lincoln, 
142 N.W. 542, 93 Neb. 795 [den reh 
141 N.W. 1037, 93 Neb. 792]; In re 
Oklahoma Nat. Life Ins. Co., 173 P. 
376, 68 Okl. 219, 18 A.L.R. 174. See 
In re Chickasha Milling Co. Assess- 
ment, 194 P. 217, 80 Okl. 102; In re 
Chickasha Cotton Oil Co, Assessment, 
194 P. 215, 80 Okl. 101 (both holding 
that, in the case of a local corpora- 
tion, the value of its property and 
credits in counties other than that in 
which it is located, being taxable in 
such other counties, must be deduct- 
ed from its capital as a basis for as- 
sessment in the county where the 
corporation is located); and cases in- 
fra §§ 839, 840. 

3. Deduction of real estate situate 
outside the state see supra § 837 text 
and note 90. 

4 See supra § 838. 

5. Ind.—Smith v. Stephens, 91 N. 
BH. 167, 173 Ind. 564, 30 L.R.A.N.S. 704. 

La.—Merchants’ Mut. Ins. Co. v. 
Board of Assessors, 3 So. 891, 40 La. 
Ann, 3871; Louisiana Oil Co. v. Board 
of Assessors, 34 La.Ann. 618. 

Me.—Wheeler v. Waldo County, 33 
A. 9838, 88 Me. 174. 

Md.—Schley v. Lee, 67 A. 252, 106 
Md. 390. 

Minn.—In re Farmers’ State Bank, 
200 N.W. 89, 160 Minn. 320. 

Neb.—Peters Trust Co. v. Douglas 
County, 203 N.W. 1001, 113 Neb. 596. 

N.J.—Camden v. Camden Safe De- 
posit, etc., Co., 85 A, 1026, 84 N.J.Law 
37; Fidelity Trust Co. v. State Bd. of 
Peveation, tie AS 6h TUN aw 
128. y 

N.Y.—People ex rel. Astoria Light, 
Heat & Power Co. v. Cantor, 141 N.E. 
901, 236 N.Y. 417, 30 A.L.R. 1458; Peo. 
v. Coleman, 21 N.B. 1056, 115 N.Y. 
178; Peo. v. New York Tax Com’r, 10 
N.E. 487, 104 N.Y. 240; Peo. v. Asten, 
SUNG Ea Coo LOO ING Yt On see eO.y Vs 
Brooklyn Bd. of Assessors, 39 N.Y. 
81, 6 Transcr.A. 116; Peo. v. Feitner, 
58 App.Div. 555, 69 N.Y.S. 27; Peo. v. 
Campbell, 70 Hun 507, 24 N.Y.S. 208; 
Peo. v. Hilts, 27 Misc. 290, 58 N.Y.S. 
434 [aff 47 App.Div. 629, 62 N.Y.S. 
1145, aff 57 N.H. 1122, 163 N.Y. 594]; 
Peo. v. Barker, 16 Misc. 258, 39 N.Y.S. 
106 [aff 7 App.Div. 27, 39 N.Y.S. 776 
(aff 45 N.E. 1133, 151 N.Y. 639)]; Peo. 
v. New York Tax, etc., Com’rs, 51 Hun 
641, 4 N.Y.S. 47; Peo. v.: Olean, 48 
Hun 193, 15 N.Y.St. 461; Peo. v. Cole- 
man, 44 Hun 410, 9 N.Y.St. 29 [aff 14 
N.E: 431, 107 N.Y. 541]. See Utica 
Bank v. Utica, 4 Paige 399, 27 Am.D. 
72 (holding that deduction is to be 
made for the amount of capital in- 
vested in real estate, at the actual 
cost of such real estate, under a stat- 
ute so providing). Compare Peo. ex 
rel. Iroquois Door Co. v. Knapp, 173 
N.Y.S. 641, 186 App.Div. 172 [aff 125 
N.E. 923, 227 N.Y. 592 (holding that 
a statute restricting the amount 
which may be deducted, although re- 
troactive, does not impair the consti- 
tutional rights of a corporation, since 
there is nothing contractual in tax 
legislation or the duty to pay taxes). 

N.D.—Gamble-Robinson Fruit Co, v. 
Thoresen, 204 N.W. 861, 53 N.D. 28, 42 
ALT Ry L03.9% 

Okl.—In re Chickasha Milling Co. 
Assessment, 194 P. 217, 80 Okl. 102; 
In re Chickasha Cotton Oil Co. As- 


sessment, 194 P. 215, 80 Okl. 101. 

W.Va.—State v. Graybeal, 55 S.E. 
398, 60 W.Va. .357. N 

See State v. Eagle Lumber Co., 231 
S.W. 180, 149 Ark. 6 (holding that 
where the capital of a foreign cor- 
poration does not exceed in value the 
value of the corporation’s tangible 
property within the state, and it has 
no other property elsewhere, its capi- 
tal is not taxable); Com. v. Cumber- 
land Tel., etc., Co., 99 S.W. 604, 124 
Ky. 535, 30 Ky.L. 723 (recognizing 
the rule); Continental Nat. Bank of 
Salt Lake City v. Naylor, 179 P. 67, 
54 Utah 49 (recognizing the rule stat- 
ed in the text; and. holding further 
that where the mass of property in 
the county is assessed at a percent- 
age, less than the whole, of its actual 
value, the percentage deduction from 
the ascertained actual value of the 
capital should be made after, and not 
before, deducting the assessed value 
of real estate); and cases infra notes 

Compare Oak Ridge Cemetery Corp. 
v. Tax Commn., 132 N.E. 553, 299 I11. 
430 (holding that a cemetery corpo- 
ration is not entitled to a deduction 
from its capital of the value of real 
estate which, although not exempt 
under the statute, was not assessed 
or taxed by the local authorities). 

But see Conoy Tp. Supervisors v. 
York Haven Hlectric Power Plant Co., 
71 A. 207, 222 Pa. 319 (holding that 
under the settled policy:of the state 
real estate of quasi-public corpora- 
tions is not separately assessable but 
is to be included in the assessment of 
the capital stock). 

[a] Of what property value is de- 
ductible.—(1) The value of land on 
which the corporation held a vendor’s 
lien, and of which the purchaser, be- 
ing unable or unwilling to pay the 
purchase price, has surrendered pos- 
session to it, should be deducted from 
its capital; but the corporation is not 
the owner, so as to be entitled to de- 
duction of the value of other land on 
which it held contract liens other 
than a vendor’s lien, and of which 
the owner has surrendered possession 
to the corporation on becoming in- 
solvent. City of Waco v. Texas Life 
Ins. Co., (Tex.Civ.App.) 228 S.W. 245 
[aff (Commn.App.) 248 S.W. 315]. 
(2) Trust investment bonds, issued in 
a sum equal to the value of certain 
land, and each representing and con- 
veying to the holder one of the 
“units” in the land created by a deed 
of trust, under which the trustee is 
required to pay over to the holders of 
such bonds certain profits and divi- 
dends, together with a share of. the 
net income, and finally to sell the 
property and distribute the proceeds 
among such holders, are to be deemed 
real estate, and deductible as such 
from the capital of a corporation by 
which such bonds are held, for pur- 
poses of taxation. Dexter Horton 
Nat. Bank v. McKenzie, 124 P. 915, 69 
Wash. 314. (3) Under a statute de- 
claring that a real estate mortgage 
shall be deemed an interest in land 
for the purpose of taxation, mortga- 
ges held by a corporation must. be 
deducted from the assessment of its 
capital stock. Standard I., ete., Ins. 
Co. v. Detroit Bd, of Assessors, 55 N. 
W. 112, 95 Mich. 466; Standard L., 
etc., Ins. Co. v. Detroit’ Bd. of As- 
sessors, 52 N.W. 17, 91 Mich. 517; De- 
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capital of a corporation is invested and which is 
separately assessed and taxed is ordinarily to be 
deducted or excluded from the valuation placed upon 
its capital for the purpose of taxation.® It has been 
held that the amount so to be deducted or excluded 
on account of realty is its assessed valuation, with- 
out consideration of the actual value;® but there is 
also authority, to the contrary, that the actual or 


troit River Sav. Bank v. Detroit Bd. 
of , Assessors, 52 N.W. 17, 91° Mich, 
514; Latham v. Detroit Bd. of Asses- 
sors, 52 N.W. 15, 91 Mich. 509; De- 
troit Common Council v. Detroit Bd. 
of Assessors, 51 N.W. 787, 91 Mich. 
78, 16 L.R.A. 59; In re Assessment of 
State Bank of Nebraska, 146 N.W. 
1046, 95 Neb. 665; In re First. Trust 
Co. Assessment, 141 N.W. 1037, 93 
Neb. 792 [reh den 142 N.W. 542, 93 
Neb. 795]. See U. S. Trust Co. v. 
Com., 139 N.E. 794, 245 Mass. 75 
(holding that where .-a mortgage and 
the note secured by it are posted with 
a corporation as collateral security 
for a loan, the note being indorsed 
and the mortgage assigned to the cor- 
poration, such mortgage is to be 
deemed real estate and as such is de- 
ductible, to the extent of the loan 
which it collaterally secures, from 
the corporation’s capital, for tax pur- 
poses). Compare . Kelkenney 
Realty Co. v. Douglas County, 219 N, 
W. 140, 116 Neb. 796 (holding that 
under statutes providing that for pur- 
poses of taxation a mortgage shall be 
deemed ‘an interest in realty, and that 
the amount and value of a mortgage 
upon real estate taxable to the mort- 
gagee shall be assessed and taxed to 
the mortgagee, the value of mortga- 
ges, owned by a corporation, in which 
the mortgagors have agreed to pay 
the taxes on the mortgaged land, is 
not deductible from the capital stock 
of the corporation). 
is an interest in realty and its value 
is properly deductible from the capi- 
tal stock of. the lessee corporation. 
Sims _v. Fletcher Savings, etc., Co., 
142 'N.E. 121, 194 Ind. 93. (5) A re- 
versionary interest in leasehold es- 
tates for ninety nine years, renewable 
forever, does not constitute such an 
interest in real estate as to be de- 
ductible from the owning corpora- 
tion’s capital stock, where the les- 
sees have covenanted to pay all taxes. 
Baltimore v. Canton Co., 63 Md. 218. 
(6) The value of safe deposit vaults 
built by a corporation in a building 
owned by other persons is not de- 
ductible as realty. Peo. v. Wells, 73 
N.E. 961; 181 N.Y. 245. (7) Under a 
statute providing for deducting the 
value of a corporation’s real estate 
and machinery from the value of its 
capital stock, the value of gaS pipes, 
mains, and meters used in distribut- 
ing and measuring gas to consumers 
are deductible as “machinery” from 
the capital stock of the gas company. 
Com. v. Lowell Gas Light Co., 12 Al- 
len (Mass.) 75. 

6 Iowa.—Marshalltown Light, etc., 
Co, v. Welker, 170 N.W. 384, 185 Iowa 
165 [superseding op 155 N.W. 807]; 
Valley Inv. Co. v. Board of Review of 
City of Des Moines, 131 N.W. 669, 152 

owa 84, 

Neb.—In re Citizens’ State Bank of 
Pipomie las 194 N.W. 796, 110 Neb. 

N.Y.—Peo. v. Commissioners of 
Taxes, etc., 4 N.Y.S. 43, 51 Hun 641; 
Peo. v. Coleman, 44 Hun 410, 9 N.Y.St. 
29 [aff 14 N.E. 431, 107 N.Y. 541]. 
Compare Peo. v. Asten, 3 N.E. 788, 
100 N.Y. 597; Peo. v. New York 
Com’rs of Taxes, 95 N.Y. 554 (both 
holding that a statutory requirement 
that “‘the sums paid out’ for real es- 
tate shall be deducted must mean 
that the assessed valuation of the 
real estate shall be deducted). 


\ For later cases, developments and changes in the law see Annotations, same title and section number, 


(4) A leasehold - 
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true value governs.” Where the land is mortgaged, 
or otherwise set apart or held for the discharge of 
particular liabilities, it is only the value of the 
equity or residuary interest in it which is to be de- 


ducted, and not its entire value.’ 


be deducted, over and above the value of the land 
as such, for franchises or other intangible values con- 


nected therewith. 


[§ 840] cc. Stocks and Securities Owned. Under 
the general principle that property otherwise taxed 
is to be deducted or excluded in ascertaining the 


amount of a corporation’s capital 


es,'° a corporation having a part of its capital in- 
vested in shares of stock of another company which 
has been assessed in the state upon its capital or 
the property represented thereby has been held to 
be entitled to have the value of such shares deduct- 


Va.—Com. v. Virginia Bank & Trust 
Co., 66 S.B. 853, 110 Va. 552. 

W.Va.—State v. Graybeal, 55 S.E. 
398, 60 W.Va. 357. ‘ 

See Peo. v. St. Louis Electric Bridge 
Co., 125 N.E. 280, 290 Ill. 307 (holding 
that the state board of equalization, 
in arriving at the value of a cornora- 
tion’s capital stock, has no right to 
take into consideration the question 
whether the assessed valuation of 
tangible property is low or high, the 
valuation of such property being the 
duty of local assessors). : 

7 Quitman County Bd. of Super- 
visors v. Riverside Bank, 131 So. 80, 
158 Miss. 653; Corinth Bank, etc., Co. 
v. Lee County Bd. of Supervisors, 
(Miss.) 124 So. 485; People’s Bank, 
etc., Co. v. Lee County Bd. of Super- 
visors, (Miss.) 124 So. 484; Tupelo 
Bank v. Lee County Bd. of Super- 
visors, 124 So. 482, 155 Miss. 436; Peo. 
v. Barker, 39 N.Y.S. 106, 16 Misc. 258 

[rev on other grounds 39 N.Y.S. 776, 
‘? App.Div. 27 (aff 45 N.E. 1133, 151 
N.Y. 639)]. ¥ 

8. Barrett’s Appeal, 53 A. 591, 75 
Conn. 280; Cutler’s Appeal, 49 A. 338, 
74 Conn. 35; Peo. v. Wells, 72 N.E. 
626, 180 N.Y. 62. 

9. Peo. v. New York Com’rs of 
Taxes, 10 N.E. 437, 104 N.Y. 240; State 
v. Pullman Co., 189 N.W. 543, 178 Wis. 
240. 

10. See supra § 838. 

11. Crosby Bros. Mercantile Co. v. 
Board of Com’rs of Shawnee County, 
280 P. 786, 128 Kan. 740; Union Trust 
Co. v. Detroit, 137 N.W. 122, 170 Mich. 
692; State v. Graybeal, 55 S.E. 398, 
60 W.Va. 357. See Louisville, etc., 
R. Co. v. Greene, 37 S.Ct. 683, 244 U.S. 
522, 61 L.Ed. 1291, Ann.Cas.1917E 97 


[mod 230 F. 191] (holding that where’ 


the value of the capital is being as- 
ecertained by the capitalization of in- 
come method, it is not erroneous to 
deduct the income from stock of other 
corporations before capitalizing the 
balance). Compare Com. v. Hazel- 
wood Saving, etc., Co., 114 A. 368, 271 
Pa. 375 (holding that, where a statute 
provides that the value of capital 
stock shall be fixed for purposes of 
taxation by adding together so much 
of the capital stock paid in, the sur- 
plus, and the undivided profits as is 
not invested in shares of stock of 
other corporations liable to a capital 
stock tax, a corporation is not entitled 
to a deduction for all the shares of 
stock of such other corporations held 
by it, but only so much thereof as 
was purchased out of capital stock 
paid in, surplus, and undivided profits; 
and that where there is no proof that 
such nontaxable assetS were pur- 
chased out of capital, the corporation 
cannot complain where the assessing 
officer prorates them between the 
capital and other assets, since he 
might have refused to make any de- 
tion). 
at rae vy. Fort Smith Lumber 
Co., 198 S.W. 702, 131 Ark, 40; Dallas 
County v. Home Fire Ins. Co., 133 S. 
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Nothing should 


or Income.14 


for tax purpos- 


W. 1113, 97 Ark. 254; People’s Bank 
& Trust Co. v. Passaic County Board 
of Taxation, 100 A. 155, 90 N.J.Law 
171; Corporation Commn. v. J. K. 
Morrison & Sons Co., 70 S.E. 1079, 155 
N.C. 53, L.R.A.1915C 380. 

13. Davis-Wellcome Mtg. Co. v. 
Haynes, 237 P. 918, 119 Kan. 1 [aff 239 
P. 444, 119 Kan, 285]; In re Oklahoma 
Nat. Life Ins. Co., 173 P. 376, 68 Okl. 
219, 13 A.U.R. 174; In re Amazon 
Fire Ins. Co. Assessment, 173 P. 655, 
67 Okl. 312; In re Conservative Loan 
Co. Assessment, 173 P. 654, 67 Okl. 
307. Compare State v. Sellers, 44 So. 
548, 151 Ala. 557 (holding that the im- 
position and payment of a privilege 
tax for recording mortgages held by 
a corporation, which tax is in no 
sense a tax upon such mortgages as 
solvent credits, does not entitle the 
corporation to a deduction of the 
amount of such mortgages). 

Deduction of mortgages as “real 
estate” see supra § 839 note 5 [a] (3). 

14. Cross references: 

Ce ore ton income taxes see infra 
Franchise or privilege taxes based up- 

on income see infra § 844. 

“Net earnings rule” for ascertaining 

value of franchise see supra § 834. 
Taxation of corporation on basis of 

earnings or income see supra § 256. 

15. State v. Northwestern Tel. 
Exch. Co., 120 N.W. 534, 107 Minn. 
890; State v. St. Paul, ete., R. Co., 15 
N.W. 307, 30 Minn. 311; State v. State 
Board of Equalization of Montana, 
215 P. 667, 67 Mont. 340; Com. v. 
Brush Electric, Light Co., 53 A. 1096, 
204 Pa. 249; Com. v. Bell Telephone 
Cole Oe PaDist&Co. Oli Comiiyv. 
United States Express Co., 13 Pa.Co. 
225. See New York v. Fulton St. R. 
Co., 130 App.Div. 791, 115 N.Y.S. 410 
[rev 59 Misc. 680, 112 N.Y.S. 494] 
(holding that a street railroad com- 
pany must pay on receipts derived 
from the operation, under trackage 
agreements, of tracks built and owned 
by other companies). 

[a] Only amount actually received 
or earned is to be included in the 
gross earnings, and no allowance or 
addition is to be made.on account of 
the sums which would have been re- 
ceived if certain free services per- 
formed by the company had been 
charged for at regular rates. State 
v. Northwestern Telephone Exch. Co., 
120 N.W. 534, 107 Minn. 390. 

16. People v. Morgan, 99 N.Y.S. 
711, 114 App.Div. 266. 


17. State v. Northwestern Tel. 
Exch. Co., 120 N.W. 534, 107 Minn. 
390. 


18. See statutory provisions; and 
cases infra this note. 

{a] Statute adopting basis _ pre- 
scribed by federal income tax laws. 
—(1) Under a statute requiring a cor- 
poration to pay an annual franchise 
tax, to be computed on the basis of 
its net income for the year, “which 
income is presumably the same as the 
income upon which such corporation 
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ed,*! although on this point there is also authority 
to the eontrary;1* and, similarly, it has been held 
that a corporation having part of its capital invested 
in mortgages upon which it has paid a registration 
fee imposed by statute in lieu of all other taxes is 
entitled to deduct the amount of such investment.1* 

[§. 841] ce. Ascertainment of Amount of Earnings 
Where a corporation is taxable, or 
the amount of its tax is to be computed, on the basis 
of its gross income, all income from its operations 
is to be taken into account,!® but not money received 
from the sale of property or raw material in which 
a portion of its capital was invested,!® nor money 
colleeted by the company for others.17 
tax is to be based upon net income or net earnings, 
the basis of the tax is to be ascertained, unless oth- 
erwise provided by statute,1® by deducting from the 


Where the 


is required to pay a tax to the Unit- 
ed States,” the net income for purpos- 
es of computing the franchise tax is 
ascertained by deducting from the 
gross income, as defined by the fed- 
eral income tax laws, the various 
items deductible under such laws. 
Peo. ex rel. Conway Co. v. Lynch, 179 
N.E. 483, 258 N.Y. 245; Peo. v. Law, 
142 N.E. 446, 287 N.Y. 142. (2) No 
deduction can be made, under such 
statute, for the purpose of computing 
the franchise tax which is not allow- 
able for income tax purposes, the net 
income on which the corporation must 
pay a federal income tax being the 
amount upon which the franchise tax 
is to be computed. Peo. v. Knapp, 124 
N.E. 107, 227 N.Y. 64.. (3) The pro- 
vision of the federal income tax laws, 
however, permitting deduction of 
amounts received as dividends from 
other corporations subject to taxation 
on their incomes does not authorize .- 
deduction of such amounts from the 
income of a corporation for franchise 
tax purposes, where the state statute 
prescribes the mode of apportioning 
or allocating the income between the 
state and another, and such appor- 
tionment would be inconsistent with 
a deduction for such dividends. Peo. 
v. Law, 140 N.E. 700, 236 N.Y. 286 [re- 
arg den 142 N.F. 321, 236 N.Y. 651). 
(4) Federal income taxes see Inter- 
nal Revenue §§ 43-96. (5) The 
amount of a loss, proper to be deduct- 
ed in arriving at the net income of 
a corporation, under such a statute, is 
to be calculated on the ‘same basis 
as authorized by the federal income 
tax statutes. Peo. ex rel. Conway Co, 
v. Lynch, supra. (6) The loss de- 
ductible is the difference between the 
cost of property or the amount of the 
investment and the selling price or 
amount received. Conway Co. v. 
Lynch, 251 N.Y.S. 784, 233. App.Div. 
25 [rev on other grounds 179 N.E. 483, 
258 N.Y. 245]. (7) Where a corpora- 
tion has invested funds in the stock 
of a subsidiary, and the latter pays to 
the former a dividend representing 
the amount of the cash payment re- 
ceived by such subsidiary on the sale 
of part of its property, the amount of 
such dividend is not to be treated as 
profits but as a repayment of part 
of the parent company’s investment, 
and so is to be deducted from the 
amount of the original investment be- 
fore subtracting the selling price of 
the stock to ascertain the loss de- 
ductible in ascertaining net income. 
Peo. ex rel. Conway Co. v. Lynch, su- 
pra. (8) Losses on account of depre- 
ciation in the value of stocks and se- 
curities held by a corporation cannot 
be deducted until they have actually 
been established by a sale of the 
stocks or securities, except where 
there has been a total extinction of 
value. Peo. ex rel. Conway Co. v. 
Lynch, supra. (9) So long as a rea- 
sonable possibility exists that an an- 
ticipated loss may not be realized, it 
is not sustained so as to be deducti- 
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gross income of the corporation all the expenses 
of conducting its business,’® but not extraordinary 
outlays in the enlargement or improvement of the 
plant or the replacement of capital;?° and the whole 
balance thus remaining is to be taken as the basis 
of taxation, regardless of its disposition or distri- 
In the case of a tax to 
be measured by “gross earnings,” it has been held 
thdt the entire operating income of the corporation 
is the basis of the tax, without deduction;?? but 


bution by the company.?? 


there is also authority for the view 


raw materials is to be deducted from gross receipts 


in arriving at “gross earnings.”?3 


more branches or departments of 
business are separately conducted, 


ble in arriving at the net income. 
Peo. ex rel. Conway Co. v. Lynch, su- 
pra. (10) In determining whether a 
loss has in fact been sustained a 
practical, and not a legal, test must 
be applied. Peo. ex rel. Conway Co. 
v. Lynch, supra. 
' [b] Statute restricting deductions. 
—(i) As used in a Statute providing 
that in determining the net proceeds 
of mines, for purposes of taxation, 
only the “actual costs” of extraction, 
transportation, or reduction of ores 
shall be deducted from the gross val- 
ue of the mineral, metal, or the like, 
the word “actual” is a _ restrictive 
word, distinguishing the actual costs 
from all costs of conducting the busi- 
ness. State v. Tonopah Extension 
Min. Co., 248 P. 835, 49 Nev. 428. (2) 
So, under such a statute, no deduc- 
tion may be made for taxes and in- 
surance (Anaconda Copper Min. Co. v. 
Junod, 227 P. 1001, 71 Mont. 132; State 
v. Tonopah Extension Min. Co., su- 
pra), (3) or for depreciation of the 
milling or transportation plant (State 
v. Tonopah Extension Min. Co., su- 
pra), (4) or depreciation of the mine 
and exhaustion of the ore body (State 
v. Tonopah Extension Min. Co., supra; 
Pittsburg Silver Peak Gold Min. Co. 
v. Nevada Tax Commn., 235 P. 643, 
49 Nev. 46), (5) or for the cost of 
maintaining offices of the company 
outside the state (State v. Tonopah 
Extension Min. Co., supra). (6) Un- 
der a statute imposing a tax based 
upon the net annual proceeds of 
mines, and providing for the deduc- 
tion from the gross yield of such ex- 
penses as were incurred “during the 
‘year,”” where ore thrown in a dump 
in preceding years is shipped and re- 
duced, there may be deducted from 
the gross amount received therefor 
only the cost of handling for the par- 
ticular year for which the yield is be- 
ing taxed, and no deduction should be 
made for the cost of mining such ore 
and placing it in the dump in prior 
years. Mammoth Min. Co. v. Juab 
County, 170. P. 78, 51 Utah 316. (7) 
Where a statute provides that from 
the gross yield of a mine there shall 
be deducted the actual cost of ex- 
traction, transportation, and reduction 
or sale, and the remainder shall be 
deemed the net proceeds for purposes 
of taxation, provided that in no case 
shall the whole amount of deductions 
allowed exceed sixty per centum of 
the gross yield, provided that an ad- 
ditional exemption of fifteen dollars 
per ton may be allowed on all ores 
worked by a specified process, the ad- 
ditional fifteen dollars per ton is not 
deductible, in addition to the actual 
cost of extraction, etc., in every case 
where the specified process is used, 
but only where such actual cost ex- 
ceeds sixty per centum of the gross 
yield. State v. Northern Belle Mill, 
etc., Co., 13 Nev. 250; State v. Hureka 
Consol. Min. Co., 8 Nev. 15. 

[c] Apportionment of income.— 
(1) Under a statute providing that 
the taxable net income of a corpora- 
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that the cost of 


Where two or 
a corporation’s 
and the corpo- 


tion, for the purpose of computing its 
franchise tax, bears such proportion 
to its total net income as a sum ob- 
tained by adding the monthly value 
of its accounts receivable from state 
sources to other specified items bears 
to the sum of its accounts receivable, 
however derived, and other specified 
items, and describing accounts receiv- 
able as including sums receivable for 
tangible personal property sold from 
stores or stocks within the state, 
tangible personal property manufac- 
tured or shipped from within the 
state, and services performed within 
the state, accounts receivable for 
goods sold which were never within 
the state, and the orders for which 
were taken outside the state, are not 
to be included in the accounts receiy- 
able within the state. Peo. v. Law, 
201 N.Y.S. 860, 207 App.Div. 93 [aff 
rearg 203 N.Y.S. 724, 208 App.Div. 602, 
and réyv on other grounds 146 N.E. 622, 
239 N.Y. 346]. (2) It is error to de- 
termine the amount of the tax payable 
under such statute by including the 
same account both as one for goods 
manufactured and as one for goods 
sold within the state. Peo. vy. Knapp, 


182 N.Y.S. 448, 191 App.Div. 701 [aff 


1380 N.E. 892, 230 N.Y. 557]. 

19. Board of Revenue of Mont- 
gomery County v. Montgomery Gas- 
light Co., 64 Ala. 269; Com. v. Ocean 
Oil Co., 59 Pa. 61; Com. y. Penn Gas 
Coal Co., 3 Brewst. (Pa.) 107; Law- 
less v. Sullivan, 6 App.Cas. 373 [rev 38 
Can.S.C. 117]. And’ see cases infra 
this note. 

[a] Depreciation.—(1) An allow- 
ance for depreciation may be made, 
in computing the net income of a cor- 
poration for purposes of taxation, 
whether or not any charge for depre- 
ciation has been made on the compa- 
ny’s books. United States v. Nipissing 
Mines Co., 202 F. 803 [mod on other 
grounds 206 F. 431, 124 C.C.A. 313]. 
(2) Depreciation on a mine is proper- 
ly computed by multiplying the value 
of the ore as it lies in the ore beds, 
per ton, by the number of tons of ore 
removed during the tax year. Unit- 
ed States v. Nipissing Mines Co., su- 
pra. 

[b] Interest on indebtedness.-—It 
has been held that, under a statute 
allowing credit for interest paid on 
indebtedness, in computing net income 
as a basis for taxation, a savings and 
loan association is entitled to credit 
on account of dividends paid to mem- 
bers, where the relation between it 
and its members is analogous in fact 
to that between a Savings bank and 
its depositors. Aberdeen Savings & 
Loan Ass’n vy. Chase, 289 P. 536, 157 
Wash. 351, 71 A.L.R. 232 [foll United 
Diversified Securities Corp. v. Chase, 
289 P. 554, 157 Wash. 699; Washing- 
ton Mut. Sav. Bank vy. Chase, 289 P. 
555, 157 Wash. 698; In re Washington 
Mut. Sav. Bank, 289 P. 555, 157 Wash. 
698; and reh den as to all sub nom. 
Washington Mut. Sav. Bank y. Chase, 
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ration is separately taxable on account of each, loss- 
es incurred in one cannot be set off against the 
profits of another in determining the net incom 
The dividends paid by a corporation may not. be 
looked to as a basis for determining its earnings 
for purposes of taxation.?® 

Income of subsidiary corporations is not to be 
included in that of thé parent company, where it 
has not been distributed or paid over as dividends.?® 

[§ 842] d. Ascertainment of Amount of Divi- 
dends.27 Where a corporation is subject to taxation 
on the basis of its dividends, only dividends actu- 
ally declared by it are to be taken into account in 
making the assessment,?* and profits earned but not 
set aside or distributed as dividends are not to be 


e,24 


20. Philadelphia Contributionship 
v. Com., 98 Pa. 48; Com. v. Ocean 
Oil Co., 59 Pa. 61; Com. v. Miners- 
Gite seatsh Co., 2 Pa.Dist. 738, 13 Pa. 

Ou 17. 

21. Peo. v. Loughman, 250 N.Y.S. 
73, 232 App.Div. 349; S. A. Luz Eléec- 
trica v. Peo., 4 Porto Rico 12. 

[a] Thus (1) a dividend which, 
under the charter of a company, 
should be subtracted from the profits 
realized, and distributed among the 
members of the board of directors for 
their labor, and an amount deducted 
for the purpose of forming a reserve 
fund, should both be included in net 
earnings for the purposes of comput- 
ing the tax. S. A. Luz Hléctrica v. 
Peo., 4 Porto Rico 12. (2) An agree- 
ment under which a_ corporation 
agrees to pay all of its profits in ex- 
cess of a specified amount to a bank 
which controls its business does not 
prevent the inclusion of Such excess 
profits or net income as part of its 
income on the basis of which, under 
the statute, a franchise tax upon the 


corporation is to be assessed (Peo. v.’-: 


Loughman, 250 N.Y.S. 73, 232 App. 
Div. 349) (3) and the fact that the 
federal government has allowed the 
deduction of such excess profits or 
income is not binding upon the state 
and does not necessitate their deduc- 
tion in computing the corporation’s 
eee i tax (Peo. v. Loughman, su- 
pra). . 

22. Pacific Gas & Electric Co. v. 
Roberts, 167 P. 845, 176 Cal. 1838; State 
v. United Electric Light & Water Co., 
97 A. 857, 90 Conn. 452; Peo. v. Gaus, 
92 N.E. 230, 199 N.Y. 147 [dist Peo. v. 
Gaus, 99 N.Y.S. 711, 114 App.Div. 266 
(aff 89 N.E. 1108, 195 N.Y. 616)]. See 
People ex rel. Genesee Light & Power 
Co. v. Saxe, 165 N.Y.S. 938, 179 App. 
Div. 486; Peo. ex rel. Genesee Light 
& Power Co. v. Sohmer, 147 N.Y.S. 
726, 162 App.Div. 207 [aff 106 N.E. 
1040, 212 N.Y. 598] (both holding that, 
under a statute providing that the 
term “gross earnings’? means all re- 
ceipts from the employment of capi- 
tal, without deduction, an electric 
light company is not entitled to a de- 
duction from its gross receipts of the 
amount paid by it to another corpo- 
ration for electricity purchased and 
resold by the electric light company). 

23. District of Columbia v. Wash- 
ington Gaslight Co., 45 App.D.C. 78; 
District of Columbia v. Georgetown 
Gaslight Co., 45 App.D.C. 63. 

24. Rice Oil Co. v. Toole County, 
284 P. 145, 86 Mont. 427. 

25. Peo. v. Feitner, 79 N.Y.S. 975, 
78 App.Div. 313. 

Ascertainment of amount of divi- 
dends see infra § 842. 

26. Fox Film Corporation Vv. 
Loughman, 251 N.Y.S. 693, 233 App. 
Div. 58. j 
> 27. Dividends as basis of valua- 
tion of stock in assessing franchise 
tax see infra § 844 note 56 [al]. 

Taxation of corporations on basis 


290 P. 697, 157 Wash. 351, 71 A.L.R.| of dividends see supra § 257. 


232]. 


28. State v. State Comptroller, 23 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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included in the tax base.?® It has been held that 
the payment of a dividend upon part of the stock 
of a corporation raises a presumption that a divi- 
dend at the same rate has been declared upon all 
the stock and justifies an assessment on that basis.?° 

Computation of rate of dividend. Where the tax 
depends upon the amount or rate of the dividends 
declared by a corporation, the rate is to be computed 
upon the amount of the capital paid in, and not. the 
nominal or authorized capital.?! | Where a foreign 
corporation has all of its original capital invested 
in a foreign state, and an additional sum from ac- 
cumulated profits invested within the state, the div- 
idend rate should be computed upon the aggregate 
of the two amounts.??2 

Value of dividend paid in stock. Stock of one 
corporation received by another corporation as part 
payment for property sold by the latter company 
to the former, and distributed to the stockholders of 
the latter as profits of the sale, is presemptively a 
dividend in the amount of the face value of the 
stock.?% 

[§ 843] e. Valuation of Shares of Stock.24 While 
it has been said that the value of shares of stock 
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[61 C.J.] 685 


of a corporation, in the hands of stockholders, is 
measured for purposes of taxation by the amount 
of the corporation’s capital, surplus, and undivid- 
ed profits,*> or by the excess of its assets over its 
liabilities,?® shares of stock are ordinarily to be as- 
sessed for taxation at their actual or market val- 
ue,?* as distinguished from the par or nominal val- 
ue®® and from book value,?® which market value is 
the price at which the shares are selling day by 
day on a stock market.4° Where no market value 
for shares exists, their actual value is to be ascer- 
tained;*! and if there have been no sales, and no 
evidence of the actual value appears, the amount 
paid in upon the shares may be taken as their fair 
value.*?, The price paid for shares at a single or 
occasional private sale is not conclusive.*? 
Deductions.*# Such deductions from the value of 
shares of stock may be made as are provided for 
by statute.*® In a number of states, under statutes 
so providing,*® there is to be deducted, from the 
ascertained value of shares of stock, a proportional 
part of the value of real estate or other tangible 
property of the corporation which is separately as- 
sessed and taxed.*7 Unless otherwise provided by 


A. 122, 54 N.J.Law 135. 
29. State v. State Comptroller, su- 


pra. 

[a] Thus earnings or profits of a 
company fairly devoted to the better- 
ment of its plant cannot be considered 
as “dividends earned or declared.” 
State v. State Comptroller, 23 A. 122, 
54 N.J.Law 135. 

30. Atlantic, etc., Tel. Co. v. Com:, 
3 Brewst. (Pa.) 366. 

[a] Bule applied.—Where the tax- 
payer corporation leased its property 
to another company, the lease provid- 
ing for payment of an annual rental 
at the rate of ten per cent on the par 
value of the stock of the lessor cor- 
poration, excepting the amount owned 
by the lessee at the time of each pay- 
ment, an assessment against such 
corporation on the basis of a dividend 
of ten per cent on all the capital stock 
is proper, since it may be assumed 
that the lessee company retained in 
its own hands the dividend on stock 
owned by it corresponding to that 
paid on stock owned by others. At- 
lantie, etc., Tel. Co. v. Com., 3 Brewst. 
(Pa.) 366. 

31. Philadelphia v. Philadelphia, 
etc., Pass. R. Co., 52 Pa. 177; Second 
St., etc., Pass. R. Co. vy. Philadelphia, 
51 Pa. 465. 

32. Peo. ex rel. Long Dock Mills & 
Elevator v. Wilson, 106 N.Y.S. i, 121 
App.Div. 376: [aff 87 N.E. 1125, 193 
N.Y. 671]. 

33. People ex rel. Queens County 
Water Co. v. Travis, 157 N.Y.S. 943, 
171 App.Div. 521 [aff 114 N.E. 1079, 
2191 NOY 257 ))- 

34. Assessment of stock against 
stockholders or corporation see supra 

818. 

: Valuation of entire capital of cor- 
poration see supra §§ 836-840. | 

35. First Nat. Bank vy. Washington 
County, 105 P. 1053, 17 Idaho 306. 

[a] Funds deposited in banks out- 
side state are not to be excluded or 
deducted in ascertaining the value of 
the shares of stock under this rule, 
since such funds, wherever kept or 


invested, enhance’ the value of the 
stock in the hands of the holders 
thereof. First Nat. Bank v. Wash- 


ington County, 105 P. 1053, 17 Idaho 
306. 

36. Equitable Life Ins. Co. of Iowa 
vy. Des Moines, 223 N.W. 744, 207 Iowa 
879. 

[a] Taxes assessed against corpo- 
ration are liabilities to be taken into 
account and deducted from the value 
of its assets in arriving at the value 
of the shares of stock. Equitable 
Life Ins. Co. of Iowa v. Des Moines, 


223 N.W. 744, 207 Iowa 879. 

87. Koochiching Co. v. Mitchell, 
173 N.W. 151, 186 Iowa 1216; Greens- 
burg Deposit Bank v. Com., 20 S.W. 
(2d) 979, 230 Ky. 798; Klein v. Jef- 
ferson County Bd. of Tax Sup’rs., 18 
S.W.(2d) 1009, 230 Ky. 182 [aff 51 S. 
Ct 15,282) Us8..19) 75, ad. -146).; 
Dwight vy. Boston, 12 Allen (Mass.) 
316, 90 Am.D. 149; Peo. ex rel. Termi- 
nal & Town Taxi Corp. v. Walsh, 195 
N.Y.S. 184, 202 App.Div. 651. See 
Newark v. Plume, 81 A. 724, 82 N.J. 
Law 534; Newark v. Conklin, 8i A. 
723, 82 N.J.Law 533; Newark v. Clark, 
81 A. 723, 82 N.J.Law 532; Newark v. 
Tunis, 81 A. 722, 82 N.J.Law 461 (all 
holding that market value is a con- 
venient index ‘and evidence of true 
value under ordinary and normal con- 
ditions, but that it is not an invaria- 
ble test under all circumstances); and 
cases infra this note; and notes 38, 
S408 

[a] Average selling price during 
tax year (1) has been held to be the 
proper measure of the fair value of 
shares of stock. Com. v. People’s 
Traction Co., 39 A. 42, 183 Pa. 405; 
Com. v. Philadelphia, etc., R. Co., 22 
A. 235, 145 Pa. 74 [dist Pennsylvania 
R. Co. v. Com., 94 Pa. 474]. (2) The 
average price during the tax year is 
to be ascertained by multiplying the 
number of shares sold in the open 
market in each transaction by the 
price paid in such transaction, and 
dividing the sum of the proceeds of 
all the sales during the tax year by 
the number of shares sold. Com. v. 
People’s Traction Co., supra. (3) 
Where a corporation during the year 
issueS additional shares of stock 
which are of much greater value than 
par, and allots such shares to the 
existing stockholders pro rata, such 
shares should not enter into the com- 
putation in ascertaining the average 
selling price. Com. v. People’s Trac- 
tion Co., supra. ; 

38. Consolidated Nat. Bank v. Pi- 
ma County, 48 P. 291, 5 Ariz. 142; 
Bridgman v. Keokuk, 33 N.W. 355, 
72 Iowa 42; Com. v. Steele, 104 S.W. 
687, 126 Ky. 670, 31 Ky.L. 1033; Bel- 
videre Bank v. Tunis, 23 N.J.Law 546. 

39. National Bank of Commerce v. 
New Bedford, 29 N.E. 532, 155 Mass. 
313. 
40. Klein v. Jefferson County Bd. 
of Tax Sup’rs, 18 S.W.(2d) 1009, 230 
Ky. 182 [aff-51 S.Ct. 15, 282 U.S. 19, 
75 L.Ed. 140]. 

41. Barrett vy. O’Brien, 224 F. 427, 
140'@.CsAs 121. : 

42. Com. v. People’s Traction Co., 
39 A. 42, 183 Pa. 405. 


43. McElhinney v. Rainbow, 161 N. 
W. 700, 179 Iowa 558; Greensburg De- 
posit Bank y. Com., 20 S.W.(2d) 979, 
2380 Ky. 798. 

44. Deductions to be made in as- 
certaining valuation of entire capital 
of corporation see supra §§ 837-840. 

45. Baltimore v. German-American 
Fire Ins. Co. of Baltimore City, 103 
A. 980, 132 Md. 380 (holding that stat- 
utory provisions for the deduction of 
the value of mortgages on land with- 
in the state, and of machinery, en- 
gines, etc., owned by the corporation, 
are not in conflict and are both in 


force). 


46. See statutory provisions. 

47. Doheny v. Los Angeles Coun- 
ty, 108 P. 707, 157 Cal. 624; Canfield 
v. Los Angeles County, 108 P. 705, 157 
Cal. 617; Batterson vy. Hartford, 50 
Conn. 558; Hall v. Bain, 28 A. 371, 
18 R.I. 413; Willard v. Pike, 9 A. 907, 
59 Vt. 202. See Koochiching Co. v. 
Mitchell, 173 N.W. 151, 186 Iowa 1216 
(holding that, under such a statute, 
shares of stock are taxable only to the 
extent of their excess in value over 
and above the value of the corpora- 
tion’s real estate, and that where no 
such excess of value exists the shares 
are not to be assessed); Dwight v. 
Boston, 12 Allen (Mass.) 316, 90 Am. 
D. 149 (holding that such provision 
of the statute is intended merely to 
avoid double taxation, and so does 
not apply to the shares of a foreign 
corporation, the tangible property of 
which is not subject to taxation with- 
in the state). Compare Bulkeley’s 
Appeal, 58 A. 8, 77 Conn. 45 (holding 
that, in the case of stock of an in- 
surance company, no deduction is to 
be miade on account of real estate in 
which the company has invested 
funds held by it as a reserve for the 
payment of losses, such funds not 
being capital within the meaning and 
intent of the statute); State Tax Com- 
mission vy. Eureka Life Ins. Co. of Bal- 
timore, 133 A. 63, 150 Md. 380; Bd. of 
Equalization of Kingfisher County v. 
Hennessey State Bank, 228 P. 981, 102 
Okl. 212 (both holding such a statute 
not applicable to an assessment, for 
the year during which the statute 
took effect, where the assessment 
was made before, or as of a date be- 
fore, the time of such taking effect). 

[a] Assessed value of real estate 
governs the amount of the deduction, 
although the. statute refers to the 
“amount of the capital actually in- 
vested” in realty. Koochiching Co. 
v. Mitchell, 173 N.W. 151, 186 Iowa 
1216. 
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statute,#’ however, no deduction is to be made on 
account of United States bonds or other tax-exempt 
securities or property in which a part of the capital 


of the corporation is invested.*® 


[§ 844] f. Computation of Franchise Tax. 
number of jurisdictions statutes impose upon cor- 
porations an excise or privilege tax, or license fee, 
often referred to as a “franchise tax,” for the priv- 


TAXATION 


upon such basis 
In a 


ilege of existing or doing business;°° and under such 


48. See statutory provisions; and 
case infra this note. 

{a] Thus, under statutes exempt- 
ing cemeteries from taxation, and 
providing that the assessed value of 
the whole number of shares of stock 
of 2 corporation shall be determined 
by deducting the value at which the 
real and personal property of the 
corporation is returned for taxation 
from the ascertained value of all the 
shares, but providing further. that 
such provisions for assessment shall 
not be construed so as to interfere in 
any way with the exemptions from 
taxation provided by law, the shares 
of stock of a cemetery corporation 
should be assessed by deducting from 
their market value the value of its 
nontaxable cemetery property. Elm- 
wood Cemetery Co. v. Tarrant, 54 So. 
186, 170 Ala. 459. 

49. U.S.—Cleveland Trust Co. v. 
Lander, 22 S.Ct. 394, 184 U.S. 111, 46 
L.Ed. 456; Charleston Nat. Bank v. 
Melton, 171 F. 743. 

Conn.—Roberts v. Automobile Ins. 
oo of Hartford, 93 A. 243, 89 Conn. 

Iowa.—Security Sav. Bank v. Car- 
roll, 103 N.W. 379, 128 Iowa 230; Peo- 
ple’s Sav. Bank vy. Des Moines, 101 
N.W. 867 [rev on other grounds 27 
S.Ct. 571, 205 U.S. 503, 51 L.Ed. 901]; 
Independence First Nat. Bank y. Inde- 
pendence, 99 N.W. 142, 123 Iowa 482. 

La.—Parker v. Sun Ins. Co, 
8 So. 618, 42 La.Ann. 1172; Home Ins. 
Co. v. Board of Assessors, 8’So. 481, 
42 La.Ann, 1131; Shreveport First Nat. 
Bank y. Board of Reviewers, 5 So. 
408, 41 La.Ann. 181. 

Neb.—Allied Contractors v. Board 
of Equalization of Douglas County, 
204 N.W. 374, 113 Neb. 627. 

Okl1.—In re Oklahoma Nat. Life Ins. 
a U3, -P. v3.06, 68 OK1.7219,) 13) A LRE 


See Ex p. State, 66 So. 1, 188 Ala. 
401 [rev State v. Lovejoy, (App.) 64 
So. 1021] (holding that stockholders 
are not entitled to have a deduction 
made from the value of their shares 
on account of exemptions to which 
the corporation as such is entitled). 

Exemptions in general see supra §§ 
382-618. 

50. See statutory provisions. 

Franchise taxes generally see supra 
§§ 241-247. 

51. Assessment of franchises and 
privileges as property or assets see 
supra § 834. 

52. Koonce v. Pierce Petroleum 
COLDS, want Saw .(20)< 95) cll Ge Ark. 187s 
Knickerbocker Importation Co. v. 
State Bd. of Assessors, 65 A. 913, 74 
N.J.Law 583, 9 L.R.A.N.S. 885- [rev 
62 A. 266, 73 N.J.Law 94]; People’s 
Inv. Co. v. State Bd. of Assessors, 48 
A. 579, 66 N.J.Law 175. And see cas- 
es infra notes 53-58. Compare State 
v. Bradley, 93 So. 595, 207 Ala. 677, 
26 A.L.R. 421 (holding that where a 
tax is imposed by statute, prescrib- 
ing the rate and period, in a specified 
percentage of the paid up capital 
stock of the corporation, the only pos- 
sible inquiry is as to the amount of 
such capital stock, and there can be 
no assessment, in the sense of a list- 
ing and valuation of items of proper- 
y). 

53. See cases infra this note. 

[a] MTlustrations.—(1) Under a 
statute imposing a franchise tax on 
foreign corporations, except those not 


organized for profit, on the basis of 
the extent to which they employ their 
eapital and surplus within the states) 
and providing that for the purposes 
of the act a corporation shall be 
deemed to employ in the state that 
proportion of its capital and surplus 
which its property and assets in the 
state bear to all its property and as- 
sets, a foreign corporation organized 
for profit but having no capital stock 
is taxable. in proportion to the amount 
of its property and assets within the 
state. State v. Freehold Investment 
Co., 264 S.W. 702, 305 Mo. 88. (2) 
Under a statute imposing a franchise 
tax to be computed on the basis of 
the “capital stock’? employed by the 
corporation within the state, the ac- 
tual amount of capital employed in 
the state determines the tax, the 
phrase “capital stock” as used in the 
statute being the equivalent of the 
word “capital.” Peo. v. Kelsey, 93 
N.Y.S. 369, 105 App.Div. 175 [aff 74 
N.E. 1123, 182 N.Y. 526]. (3) Where 
such a statute is amended to provide 
that the measure of the amount of 
capital stock employed in the state 
shall be such proportion of the “is- 
sued capital stock” as the gross as- 
sets employed within the state bear 
to the gross assets wherever employ- 
ed in the company’s business, the 
phrase “issued capital stock’? must 
be taken to mean share stock, and 
under such provision the capital tax- 
able becomes ascertainable by apply- 
ing the proportion specified, not to the 
total capital as actually valued, but 
to the sum of money representing the’ 
par value of all issued shares. Peo. 
v. Sohmer, 132 N.Y.S. 789, 148 App. 
Divi. 514" [aft'99 N. Bie Lib,"\206 Ni Y. 
634]. (4) In applying such statutory 
provisions for the purpose of comput- 
ing the franchise tax payable by a 
corporation having shares of no par 
value, the method of measuring the 
capital employed by the par value 
of the issued stock necessarily fails, 
but the tax is still payable upon the 
capital employed within the state, and 
the base of the tax is the actual 
amount of the capital so employed. 
P60. %Ve Walsh, V95 UN GY Se 184 7-202 
App.Div. 651. (5) Vessels employed 
by a corporation doing business which 
is wholly of intra-state character are 
not “capital stock employed within 
the state” in which the company has 
its principal offices, within the mean- 
ing of a franchise tax statute. Peo. 
v. Knight, 77 N.Y.S. 398, 75 App.Div. 
164. (6) Bonds purchased as an in- 
vestment out of surplus earnings, by 
a corporation engaged in the opera- 
tion of grain elevators, are not to be 
included as part of its capital em- 
ployed within the state, for the pur- 
pose of computing its franchise tax. 
Peo. v. Roberts, 101 N.Y.S. 184, 116 
App.Div. 30. (7) Where the assess- 
ment is to be based on the capital 
employed within the state, it is the 
average amount so employed during: 
the year that is to be taken as the 
basis, and not the highest amount em- 
ployed at any one period. Central 
Granaries Co. v. Lancaster County, 
113 N.W. 199, 548, 77 Neb. 319, 109 N. 
W. 385, 77 Neb. 311; People v. Mor- 
gan, 61 N.E. 1132, 168 N.Y. 672. But 
see Peo. v. Sohmer, 143 N.Y.S. 313, 
158 App.Div. 110 [aff 111 N.E. 1097, 
217 N.Y. 605] (holding that where a 
corporation’s capital is reduced dur- 
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statutes the tax is not to be computed upon the 
basis of the value of the corporation’s franchises or 
privileges, considered as property or assets,°* but 


or by such method as may be ar- 


bitrarily specified by the statute,°? as on the basis 
of the capital employed by a corporation within the 
state,*® or the amount of its stock authorized or 
outstanding,®* or of its stock and surplus or undi- 


ing a tax year, the amount of its 
capital before such reduction is the 
basis of determining its franchise tax 
for the following year, under a stat- 
ute imposing a tax on the basis of 
the amount of capital employed “dur- 
ing the preceding year’’). 

54. See cases infra this note. 

[a] Ilustrations.——(1) The basis 
of taxation under a statute imposing 
a franchise tax based upon the au- 
thorized capital stock of the corpo- 
ration is, in the ordinary case of 
stock of a specified par value, the 
number of shares authorized by law 
or the company’s charter to be issued 
and subscribed, multiplied by the face 
or par value of each of such shares. 
Staples v. Kirby Petroleum Co., (Tex. 
Civ.App.) 250 S.W. 293. (2) In the 
case of a corporation having shares 
of no par va.ue, it has been held that 
a franchise tax based upon the 
amount of the authorized capital 
stock is to be computed upon the 
gross assets of the corporation, the 
statutory provision basing the tax 
on authorized capital being deemed 
to be merely the prescription of a 
convenient method of arriving at the 
value of such assets in the ordinary 
case of a corporation having stock of 
a stated par value. Investment Se- 
curities Co. v. Meharg, 282 S.W. 802, 
115 Tex. 441 (corporation having some 
shares of no par value and some of 
stated par value); American Refining 
Co. v. Staples, (Tex.Commn.App.) 269 
S.W. 420 [aff (Civ.App.) 260 S.W. 
614]. Compare Staples vy. Kirby Pe- 
troleum Co., supra (holding that the 
basis of the tax in such case is the 
amount of capital actually employed 
by the company). (3) Where, how- 
ever, the statute expressly provides 
that shares without nominal or par 
value shali be treated for tax pur- 
poses as being of the value actually 
received by the corporation for the is- 
Suance of such shares, the stock is- 
Sued is to be valued at the amount 
actually received therefor, and the 
stock authorized but not sold is to 
be valued on the basis of the amount 
so received for that sold. Southland 
Ice Co. v. McCallum, (Tex.Commn. 
App.) 24 S.W.(2d) 344.: (4) Under a 
statute imposing a franchise tax to 
be measured by the “authorized cap- 
ital stock” of the corporation, a cor- 
poration which has issued less than 
the amount authorized by its charter 
is liable to taxation on the basis of 
the full amount specified therein, even 
though it is a public utility and as 
such is prohibited by law from issu- 
ing stock except as approved and per- 
mitted by the state public utility com- 
mission, which has not approved the 
‘issuance of any more stock than has 
actually been issued. Armstrong v. 
Emmerson, 132 N.E. 768, 300 Ill. 54, 
18 A.L.R. 698. (5) Where the charter 
of a corporation authorized it to is- 
sue specified amounts of common and 
preferred stock, and provided that the 
preferred stock might be redeemed, 
and when redeemed should be cancel- 
ed and not reissued, nor should any 
other stock be issued in lieu thereof, 
the corporation after having redeem- 
ed its preferred stock is taxable only 
on the basis of the amount of author- 
ized common stock, under a statute 
basing the tax on the amount of “au- 
thorized” stock. Superior Steel Corp. 
v. Com., 136 S.E. 666, 147 Va. 202. (6) 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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vided profits,5® or the value of its shares of stock,®® | or the monthly value of its property,°7 or upon its 


Where a corporation is authorized by 
its charter to issue fifty thousand 
shares of preferred stock and one 
hundred thousand shares of common 
stock, and the preferred stock is made 
convertible into common. stock, of 
which enough is to be held in the 
treasury to cover such conversion, 
and the preferred stock upon conver- 
sion is to be canceled, so that at no 
time shall the corporation have more 
than one hundred thousand shares of 
stock outstanding, a tax upon its 
franchise is to be assessed upon the 
basis of one hundred thousand shares, 
under a statute imposing a franchise 
tax graded in amount according to the 
number of shares of authorized cap- 
ital stock of the corporation. State 
v. Perry, 140 A. 474, 33 Del. 530. (7) 
Under a statute imposing upon a cor- 
poration, a tax of a specified percent- 
age of the amount of its capital stock 
issued and:outstanding; stock once is- 
sued remains outstanding although it 
comes to be owned by the issuing 
corporation, so long as it is not re- 
tired and cancelled, and must be in- 
cluded in computing the tax. Gold- 
stein-Fineberg Co. v. State Bd. of 
Assessors, 83 A. 773, 83 NiJ.Law 61; 
Knickerbocker Importation Co. vy. 
State Bd. of Assessors, 65 A. 913, 74 
N.J.Law 583, 9 L.R.A.N.S. 885 [rev 
62 A. 266; 73 N.J.Law 94]. (8) Where 
a corporation issues debenture cer- 
tificates reciting that it is indebted to 
the holders thereof in specified sums, 
but giving the holders other rights 
which under the corporation statutes 
belong only to stockholders, and 
where its charter provided that a cer- 
tain portion of its stock shall be “de- 
benture stock,” and a certificate of 
decrease of capital stock filed by the 
corporation designated such certifi- 
cates as stock, such certificates are to 
be deemed a part of the outstanding 
stock of the company for the purpose 
‘of computing its franchise tax, espe- 
cially since a contrary holding would 
render such certificates not only ultra 
vires, but also a fraud both upon the 
company’s: articles of incorporation 
and upon the statute. Hilson v. 
State Bd. of Assessors, 80 A. 929, 82 
N.J.Law 2. (9) Where a corporation 
having tangible property within the 
state has issued stock of no par value, 
to be fully paid up at five dollars a 
share, its franchise tax is to be com- 
puted under a statute requiring cor- 
porations to pay as a tax a specified 
amount for each one hundred dol- 
“Jars of its authorized capital stock 
represented by business transacted 
and property located in the state, and 
other provisions of the statute kta 
apply to corporations having no tan- 
gible. property “within the state and 
which provide that for the purpose 
of fixing the franchise tax thereof 
stock of no par value shall be con- 
sidered to be of the value of one 
hundred dollars per share have no 
application. ,-Peo. v. Emmerson, 137 
N.E. 202, 305 Ill. 348: (10) Where a 
statute imposes upon corporations a 
franchise tax, payable in advance, so 
that it is a payment for privileges to 
be enjoyed during the following year 
rather than a payment for past privi- 
leges, which tax is to be computed 
upon the basis of the amount of the 
eorporation’s - capital stock during 
the preceding year, a_ corporation 
which during the year increases its 
capital stock is taxable on its fran- 
chise for the following year on the 
basis of the amount of stock out- 
standing at the end of the year, rath- 
er than upon the ree aoe 
tstanding during e year. €0. V. 
hoe 93 ME. 988, 200 N.Y. 328 [dist 
Peo. v. Miller, 69 N.E. 124, 177 N.Y. 


51]. ; 
55. See cases infra this note. 
[a] Illustrations.—(1) Under a 


statute requiring corporations to pay 
an annual franchise tax equal to a 
specified percentage of its capital 


stock, surplus, and undivided profits, 
the average amount of the capital, 
surplus, and undivided profits, and 
not the amount on the day ending the 
tax year, is the basis upon which the 
tax should be computed. Peo. v. 
Glynn, 116 N.Y.S. 1078, 132 App.Div. 
546 [aff 92 N.E. 1097, 198 N.Y. 501]. 
(2) Within the meaning of a statute 
imposing a franchise tax upon corpo- 
rations equal to a specified percent- 
age of the par value of their out- 
standing capital stock and surplus, 
the surplus is the excess of its as- 
Sets over the total outstanding capi- 
tal stock, without deduction for debts 
or liabilities. State ex rel. Kansas 
City, C. & S. Ry. Co. v. Danuser, 6 S. 
W.(2d) 912, 319 Mo. 810; State ex 
rel. St. Louis-San Francisco Ry. Co. 
v. Danuser, 6 S.W.(2d) 912, 319 Mo. 
809; State ex rel. Missouri Pac. R. 
Co. v. Danuser, 6 S.W.(2d) 907, 319 
Mo. 799 [cert den 49 S.Ct. 30, 278 U.S. 
631, 73 L.Ed. 549]; State v. State Tax 
Commn., 221 S.W. 721, 282 Mo. 213. 
(3) Under a statute imposing a fran- 
chise tax at a specified rate on the 
authorized capital stock of a corpo- 
ration, but providing that if the out- 
standing stock, plus surplus and un- 
divided profits, exceeds the amount af 
authorized capital stock the rate shall 
be computed on the whole of the 
stock, surplus, and undivided profits, 
and providing further that where the 
authorized capital exceeds one mil- 
lion dollars the rate shall be that 
specified on the first one million dol- 
lars and a lesser rate on the ‘“ex- 
cess,” a corporation whose authorized 
capital stock exceeds one million dol- 
lars is taxable at the lesser rate up- 
on not only the amount of its cap- 
ital stock exceeding one million dol- 
lars but also its surplus and undivid- 
ed profits. Houston, etce., R. Co. v. 
MeDonald, 148 S.W. 287, 105 Tex. 334. 
(4) Where a statute impoSing a fran- 


chise tax to be measured by capital, 
and surplus provides further that 


where only a part of a corporation’s 
capital is employed within the state 
it shall pay a tax at a specified rate 
on “its capital stock employed in this 
state,’ and that for the purposes of 
the act such a corporation shall be 
deemed to have employed in the state 
that proportion of its entire outstand- 
ing capital stock and surplus which 
its property and assets in the state 
bear to all its property and assets, 
the tax on such a corporation is clear- 
ly intended to be measured by the 
proportion of stock and surplus in the 
state, and the omission of reference 
to surplus in the quoted phrase must 
be taken to be a misprision or abbre- 
viation which does not affect the pur- 
pose to be gathered from the other 
provisions. St. Louis-San Francisco 
R. Co. v. Middlekamp, 41 S.Ct. 489, 256 
U.S. 226, 65 L.Ed. 905. (5) Under a 
statute imposing a franchise or priv- 
ilege tax at a Specified rate upon the 
capital and surplus of a corporation, 
and providing that none of its’ prop- 
erty or capital situate outside the 
state “shall in any manner enter into 
the computation of the net amount 
of” the capital and surplus upon 
which the tax is to be computed, the 
total indebtedness of a domestic cor- 
poration is not to’ be deducted from 
the amount of its property and assets 
within the state, for the purpose of 
arriving at the tax base, but only such 
proportion of its indebtedness is to 
be deducted as its property within 
the state bears to all of its property. 


In re Detroit, etc., Ferry Co., 198 N. 


W. 725, 227 Mich. 143. (6) In deter- 
mining the amount of a corporation’s 
undivided profits the assessing officer 


need not accept the value at which 


securities owned by it are carried on 
its books, representing their cost, as 
their actual value, but may consider 
the market value of such_securities. 
Peo. v. .Glynn, 119 _N.Y.S. .127, 134 
App:App. 987 [aff 92° N.E. 1096, 198 


N.Y. 508]. 

56. See cases infra this note. 

[a] MTllustrations.—(1) Under a 
statute imposing upon corporations 


an annual tax, at a specified rate for 
each one per cent of dividends declar- 
ed on its stock if such dividends 
equal or exceed six per cent, or, if 
they amount to less than six per cent,. 
at a specified rate upon such propor- 
tion of the capital stock at par as the 
amount of capital employed within 
the state bears to the entire capital 
of the corporation, or, if no dividend 
is declared, at a specified rate upon 
each dollar of capital employed with- 
in the state, the tax upon a corpora- 
tion which has paid dividends of less 
than six per cent is to be computed 
on the basis of the market value of 
its stock, and not its par value, where 
the former exceeds the latter, the pro- 
vision relative to the proportion of 
the capital stock at par referring to 
the computation of the amount of 
stock on which the tax is to be as- 
sessed and not the rate at which the 
stock is to be valued. Peo. v. Knight, 
77 N.Y.S. 401, 75 App.Div. 169 [mod 


on other grounds 65 N.E. 1102, 173 


N.Y. 255]. (2) It is the stock, and 
not the dividend, which is the basis 
of taxation under such statute; and 
where the corporation pays no divi- 
dend, the stock is appraised and the 
tax is computed upon the appraised 
value, while if a dividend is paid, it 
is an indication of the value of the 
stock, and the tax is determined by 
the amount of such dividend. Peo. 
v. Glynn, 114 N.Y.S. 460, 130 App.Div. 
332 [aff 92 N.H. 1097, 198 N.Y. 605]. 
(3) Where a corporation surrenders a 
lease in return for a specified sum of 
money, which it distributes among 


its stockholders, the portion of such 


sum which represents profit from the 
transfer or surrender of the lease is a 
dividend, for the purpose of comput- 
ing the amount of the corporation’s 
franchise tax. Peo. v. Sohmer, 143 N. 


‘Y.S, 313, 158 App.Div.. 110 [aff 111 N. 


EB. 1097, 217 N.Y. 605]. (4) Where 
dividends have not been declared dur- 
ing several years, and a large distri- 
bution is then made, the amount of 
the dividend so declared and distrib- 
uted governs the amount of the fran- 
chise tax for the year, since if divi- 
dends had been declared over the pe- 
riod during, which the profits were 
earned the corporation would have 
paid a larger tax, under such statute, 
than was assessed against it when 
no dividends were declared, and so it 
is not injured by having the large 
sum treated as the basis for comput- 
ing the tax. Peo. v. Glynn, supra. 
(5) Under a statute providing that 
where stock pays dividends at the 
rate of six per cent or more the fran- 
chise tax of the corporation shall be 
assessed on the basis of the amount 
of such dividends, but if it pays less 
than six per cent the tax shall be 
computed on the value of the stock, a 
corporation is taxable on the basis 
of the amount of dividends where, 
during a year in which its dividends 
are at the rate of six per cent, it 
inereases its capital stock and the 
new stock receives dividends at such 
rate but amounting for the year to 
less than six per cent on account of 
being paid quarterly. Peo. vy. Gaus, 


‘93 N.E. 988, 200 N.Y. 328 (holding in- 


applicable a further provision of the 
statute that if a corporation has more 
than one kind of stock and the divi- 
dends vary on the several kinds the 
tax shall be computed separately as 
to. each, since such provision refers 
to stock of different kinds, as com- 
mon and. preferred). 

Valuation of shares of stock in gen- 
eral see supra § 843. 

57. See case infra this note. 

[a] Iliustration. — Where the 
amount of a franchise tax is based 
in part upon the ratio between the 
monthly value of the corporation’s 
real property and tangible personal 
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income or earnings.>& 


property within the state and the 
monthly value of all the real prop- 
erty and personal property of the cor- 
poration, intangible personal proper- 
ty is to be excluded from the latter 
term of the ratio, although the stat- 
ute does not expressly so provide, 
since otherwise it would be unscien- 
tific and discriminatory. - Peo. v. 
Pee 207 N.Y.S. 673, 212 App.Div. 


58. See cases infra this note. 

{a] Tllustrations.—(1) Where the 
franchise tax of a corporation is to 
be based upon its net income, .the 
tax commission may use the return 
made by the corporation for federal 
income tax purposes, and any other 
information which may be available, 
to ascertain such net income, and a 
tax so assessed is presumptively cor- 
rect, where the statute imposing the 
tax provides that the net income shall 
presumably be the same as the entire 
net income upon which the corpora- 
tion is required to pay a tax to the 
United States. Peo. v. Gilchrist, 221 
N.Y.S. 683, 220 App.Div. 362; Peo. v. 
Gi'christ, 216 N.Y.S. 208, 217 App.Div. 
130 [aff 155 N.E. 68, 244 N.Y. 114]; 
Lorimier-Greenbaum Co. v. Gilchrist, 
209 N.Y.S. 633, 212 App.Div. 733. (2) 
In determining what is the net in- 
come of a corporation, for the pur- 
pose of computing its franchise tax, 
the assessing board has a right to in- 
vestigate and determine whether the 
salaries paid to officers of the corpo- 
ration are a reasonable allowance for 
the services rendered by them, or are 
a diversion of the profits for the pur- 
pose of avoiding taxation. Peo. v. 
Gilchrist, 221 N.Y.S. 683, 220 App.Div. 
362. See Jaeckel v. Gilchrist, 204 N. 
Y.S. 509, 209 App.Div. 120 (applying 
the rule). (3) It has been held not 
improper to fix the net income of a 
subsidiary corporation, for the pur- 
pose of computing its franchise tax, 
at the amount which the parent cor- 
poration would have received had it 
itself transacted the business which 
the subsidiary transacted, where the 
product sold by the subsidiary was 
furnished to it by the parent company 
at such price that the subsidiary sus- 
tained a loss while the parent made 
a profit. Peo. v. Gilchrist, 216 N.Y.S. 
208, 217 App.Div. 130 [aff 155 N.E. 
68, 244 N.Y. 114]. (4) Under a stat- 
ute requiring every corporation to 
pay annually in advance for the year 
beginning November 1 a franchise tax 
computed on the basis of its net in- 
come for its fiscal year next preced- 
ing, a corporation whose fiscal year 
ends on Jtily 31 was required to pay, 
for the year beginning’ November 1, 
1919, a tax based upon its income for 
the year ending July 31, 1918, and not 
the year ending July 31, 1919. Peo. 
v. Law, 204 N.Y.S. 459, 209 App.Div. 
526. (5) Under a statute imposing a 
franchise tax measured by the gross 
income of the corporation less deduc- 
tions for ‘‘taxes actually assessed and 
paid,” a corporation may deduct all 
rates or sums levied upon and paid 
by it for governmental purposes, ei- 
ther for the use of the nation, state, 
county, or city, and including license 
or privilege taxes as well as property 


taxes; but assessments for street im-| 


provements are not deductible. Mo- 
bile Light & R. Co. v. City of Mobile, 
75 So. 889, 200 Ala. 141. (6) Undera 
statute requiring corporations’ to 


Statutes imposing such fran- 
chise taxes sometimes provide for the deduction 
from the amount thereof of taxes paid, or other 
payments made of the nature of taxes.°° 
that a corporation was organized as a subsidiary of 
another corporation for the particular purpose of 
reducing the amount of the latter’s franchise tax 
‘does not prevent such subsidiary corporation from 
being considered a separate entity in computing 
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the tax.®° 


The fact 


make a return of their gross receipts 
for the year ending on December 31 
preceding the date of the return, and 
imposing a franchise tax of a speci- 
fied percentage of such receipts, the 
tax is to be levied in advance, on the 
basis of the preceding year’s receipts, 
and so a change in the status of the 
compailty between December 31 and 
the subsequent date as of which its 
physical property is to be assessed 
for taxation for the year then cur- 
rent does not affect the validity or 
amount of the franchise tax. New 
York, etc., Water Co. v. Hendrickson, 
97 A. 153, 88 N.J.Law 595 [aff 101 A. 
168, 90 N.J.Law °537]. (7) Under a 
statute imposing a franchise tax 
measured by that part of a corpora- 
tion’s net income which is derived 
from business carried on within the 
state, a corporation maintaining its 
sole office within the state, but en- 
gaged in the business of buying and 
Shipping lumber and lumber products 
in foreign states, is doing business 
partly within and partly without the 
state, so as to be entitled to an allo- 
cation of its total net income before 
the computation of the tax. Carlos 
Ruggles Lumber Co. v. Com., 158 N. 
E. 899, 261 Mass. 450. (8) Under a 
statute imposing a franchise tax up- 
on public service corporations having 
lines, wires, or mains in the state 
and also outside the state, to be com- 
puted on the basis of such proportion 
of the gross receipts as the length 
of the lines, wires, or mains in the 
state bears to the whole length there- 
of, and providing further that the tax 
should be five per cent per annum, 
except that corporations whose gross 
receipts shall not exceed fifty thou- 
sand dollars shall be assessed at two 
per cent per annum, a water company 
whose entire gross receipts are more 
than fifty thousand dollars, but the 
rroportion of whose receipts based 
upon relative mileage is less than 
fifty thousand dollars, is taxable at 
the rate of five per cent rather than 
two per cent. Bergen Acqueduct Co. 
v. State Bd. of Taxes and Assess- 
ments, 112 A. 881, 95 N.J.Law 486. 
(9) Earnings on property not subject 
to direct taxation are not to be ex- 
eluded or deducted from gross earn- 
ings of a corporation in computing 
the franchise tax. Peo. ex rel. Inter- 
borough ‘Rapid Transit Co. v. Wil- 
liams, 123 N.Y.S. 137, 138 App.Div. 
612 [rev on other grounds 93 N.E. 505, 
200. NY. 93]. 

Ascertainment of amount of ingome 
for tax purposes see supra § 841. 

Taxes on incomes see infra XX. 

59. See statutory provisions; and 
cases infra this note. 

[a] What payments are deducti- 
ble—(1) Under a statute imposing a 
franchise tax on corporations and 
providing that any Sum of money paid 
by such a corporation to a municipal- 
ity in the nature of a tax during the 
tax year may be deducted from the 
franchise tax, a corporation obligated 
by its franchise to make a payment 
in cash to a municipality may deduct 
such sum from the franchise tax. 
Heerwagen y. Crosstown St. R. Co., 
W1 o N.EO5729;, 179, N.Y, 993. Saranac 
Lake v. Paul Smith’s Electric Light, 
etc., Co., 170 N.Y.S. 541, 183 App.Div. 
620; Peo. v. Hyde, 128 N.Y.S. 115, 143 
App.Div. 321 [aff 97 N.E. 1114, 204 N. 
Y. 666]. (2) A corporation bound by 


[§§ 844-845 


[§ 845] 5. Particular Classes of Corporations—a. 
Banks*t1—(1) Assessment of Property.°* 
of a bank, like that of any other corporation,** 
should be assessed for taxation at its fair or actual 
value,®* and the assessment should include real and 
personal property, cash and credit items, and such 
other elements as may come within the terms of 
the particular statute under which the assessment 


Property 


the terms of its franchise to fur- 
nish free service or facilities to a mu- 
nicipality is not, however, entitled to 
deduct the value thereof from its 
franchise tax. Northern Westchester 
Lighting Co. v. Ossining, 219 N.Y.S. 
537, 219 App.Div. 531; In re Consoli- 
dated Tel., etc., Co., 104 N.Y.S. 922, 
119 App.Div. 835. (3) Under such 
statute, where a city permits an elec- 
tric power company to lay its cables 
along and across a bridge for speci- 
fied yearly sums, the payments made 
to the city under such agreement are 
‘fin the nature of a tax’? and proper 
to be deducted in computing the fran- 
chise tax of the company. New York, 
etce., Electric Light, ete., Co. v. De- 
laney, 128 N.EB. 131, 229 N.E. 184 [rev 
179 N.Y.S. 938,. 190 App.Div. 934]. 
(4) But the right of a street railroad 
company, under ,agreement with a 
city, to run its cars over a bridge on 
tracks owned by the city is not a 
special franchise, and amounts paid 
to the city for such right are not de- 
ductible in computing the amount of 
its tax under such _ statute. New 
York R. Co. v. Prendergast, 158 N.Y. 
S. 237, 172 App.Div. 128 (holding that 
if, however, such right is assessed by 
the city as a special franchise, it is 
estopped to deny that it is such, and 
must credit such payments against 
the franchise tax, but the act of the 
city in crediting similar payments by 
other railroad companies upon their 
franchise tax does not compel it to 
allow such credit to plaintiff company 
if it has not assessed such right as 
a franchise). .(5) A toll of five cents 
paid to a city by a street railroad 
company, under an agreement _be- 
tween them, for a round trip for each 
of its cars across a city-owned bridge, 
is deductible as a payment in the na- 
ture of a tax. Peo. ex rel. Brooklyn 
Heights R. Co. vy. Grout, 103 N.Y.S. 
976, 119 -App.Div. 879; Peo. ex rel. 
Nassau Electric R. Co. v. Grout, 103 
N.Y.S. 975, 119 App.Div. 130° [aff 81 
N.E. 1178, 189 N.Y. 510]. (6) Where 
the statute imposing an excise tax 
upon corporations provides that a 
corporation shall be entitled to a cred- 
it upon such tax for any amount paid 
in the preceding twelve months under 
another statute imposing a tax upon 
corporations merging or consolidat- 
ing, a corporation which, having con- 
solidated with another, delays pay- 
ment of the consolidation tax for 
more than two years thereafter, be- 
cause of the pendency of a suit to set 
aside the consolidation, is entitled to 
credit for_the amount of such pay- 
ment upon the excise tax as of the 
date the payment is made. Tennessee 
Electric Power Co. v. Graham, 284 S. 
W. 880, 153 Tenn. 599. 

60. Fox Film Corp. v. Loughman, 
251 N.Y.S. 693, 283 App.Div. 58; 
Washburn Wire Co. y. Bliss, 105 A. 
LTO, 420. 2s 

61. Liability to taxation see supra 
§§ 262-289. , 

62. Place of taxation see supra §§ 
658, 659. 

Assessment of deposits considered 
as part of taxable assets of bank see 
infra § 846. 

63. See supra § 8338. 

» 64. New Orleans v. Southern Bank, 
11 La.Ann. 41; Missoula First. Nat. 
Bank v. Bailey, 40 P. 175, 16 Mont. 
135; Citizens’ Nat. Bank of Baker City 
v. Baker County Board of Equaliza- 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 845-847] 


is being made or by which the tax is imposed.®® 
_ Deduction of indebtedness.** A statute authoriz- 
ing taxpayers to deduct from their credits or assets 
all debts owing by them is applicable to banks.*7 
Where deposits of a bank are not to be deemed a 
part of its assets, taxable as such,*® it is neverthe- 
less a general rule that they are not to be treated 
as debts or liabilities which may be deducted from 
assets or credits, in assessing the latter,®® except 
where their deduction is specifically authorized by 
statute.*° There is, however, authority for the 
contrary view.*! In accordance with the general 
rule that mere speculative obligations or liabilities 
are not deductible as indebtedness,’? a reserve fund 
set up by a bank to cover possible losses from bad 
loans, which it may never incur, is not to be deduct- 
ed or excluded.™ 

[§ 846] (2) Ascertainment of Amount of Depos- 
its. Where money on deposit in a bank is consid- 
ered as assets of the bank, and so taxable to it,74 
or where a statute imposes a franchise or other 
tax on banks to be measured by the amount of the 
deposits,** the tax is to be computed upon the 
amount of money eredited to depositors,’® except, 
it has been held, deposits invested in tax-exempt 
securities‘? and securities on which a tax has been 
assessed and paid,‘® and except deposits’® and in- 
vestments of devosits*® which under the statutes in 
force are exempt from taxation. Checks or drafts 
accepted by a bank as cash items, and the amount 
of which may be withdrawn or checked against by 
tion, 222 P. 341, 109 Or. 669. 72. 

65. Seward County v. Cattle, 15 N. 73. 


W. 337, 14 Neb. 144; Albuquerque] F. 600. 
First Nat. Bank v. A'bright, 86 P. 548, 74. 


See supra 
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Bank of Arizona v. Howe, 293 83. 
See supra §§ 269, 289. 
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the depositor at once, are to be included in the total 
of deposits;*! but checks received for collection 
only, and not to be checked against until paid, are 
not to be included.’? The term “deposits” as used 
in tax statutes is not to be taken as synonymous 
with “assets,”®* and undivided profits of a bank®4 
or a guaranty fund set up by it®® are not to be in- 
cluded in computing the tax. 

[§ 847] (3) Assessment of Capital. It has been 
held proper to arrive at the valuation, for tax pur- 
poses, of the capital of a bank by adding to the 
par value of the capital stock paid up the amount 
of surplus and undivided profits, less expenses and 
taxes paid,®® or by determining the aggregate true 
value of all the bank’s assets, deducting therefrom 
the value of its real estate where that is required 
to be separately assessed.§? 

Deductions. In accordance with. the general rule 
as to property not subject to local taxation,®® so 
much of the capital of a bank as is invested in tax- 
exempt securities is to be deducted or excluded in 


assessing the capital for taxation;*® but in the ab-” 


sence of any showing as to whether tax-exempt 
bonds held by a bank represent an investment of 
part of its capital funds or part of its deposits, no 
deduction on account thereof is to be made.®® Like- 
wise, aS in the ease of other corporations,?! the 
value of real estate and other property owned by 
a bank, and separately assessed and taxed within 
the state, is proper to be deducted or excluded in 


assessing its capital or total assets,®? except where 
§ 835. side Bank, 131 So. 80, 158 Miss. 653. 
See supra § 837. 

89. Farmers’ & Mechanics’ Sav. 
Bank of Minneapolis v. State of 


13 N.M. 514 [aff 28 S.Ct. 349, 208 U.S. 
548, 52 L.Ed. 614]; People v. Miller, 
69 N.E. 1103, 177 N.Y. 461; Griffin v. 
Heard, 14 S.W. 892, 78 Tex. 607. 

Deduction of indebtedness see in- 
fra text and notes 66-73. 

66. Of corporations generally see 
supra § 835. i 

67. Clark v. Maher, 87 P. 272, 34 
Mont. 391. 

[a] Rule applied.—A statute au- 
thorizing any taxpayer to deduct from 
his credits all debts owing by him, 
as applied to a bank, is in direct con- 
flict with a prior statute providing for 
the deduction of deposits from mon- 
ey on hand or in transit, and further 
providing that only deposits other 
than current deposits may be deduct- 
ed from bills and accounts receivable 
and other credits, and such earlier 
provision is accordingly overridden by 
the later statute. Clark v. Maher, 87 
P. 272, 34 Mont. 391. 

68. Taxation of deposits as as- 
sets of bank see supra §§ 269, 289. 

69. Security Sav. Bank, etc., Co. v. 
Hinton, 32 P. 3, 97 Cal. 214; Oxford 
Bank v. Oxford, 12 So.'203, 70 Miss. 
504; Clark v. Maher, 87 P. 272, 34 
Mont. 391; Ellis v. Linck, 3 OhioSt. 


66. 

70. Griffin v. Heard, 14 S.W. 892, 
78 Tex. 607. 

[a] Deposits deductible.—Under a 
statute authorizing banks to deduct 
the amount of “money on deposit,” the 
amount of money due depositors, and 
held by the bank as general deposits, 
is deductible, but not money belong- 
ing to others and held by the bank as 
bailee, as a special deposit. Griffin v. 
Heard, 14 S.W. 892, 78 Tex. 607. 

71. Peo. ex rel. Bridgeport Sav. 
Bank v. Barker, 47 N.E. 973, 154 N. 
Y. 128; Peo. ex rel. Groton Sav. Bank 
v. Barker, 45 N.Y.S. 811, 19 App.Div. 
64 [rev on other grounds 47 N.E. 1103, 
154 N.Y. 122]. 

Ascertainment of amount of depos- 
its see infra § 846. 


teirc sj 


Deposits as indebtedness of bank 
see supra § 845. - 

75. See statutory provisions. 

76. State v. Sterling, 20 Md. 502; 
In re Suffolk Sav. Bank, 23 N.E. 728, 
151 Mass. 103. 

[a] Nominal amount is to be taken 
as true value, for the purposes of tax- 
ation, without other assessment or as- 
certainment of the actual value of de- 
posits. State v. Sterling, 20 Md. 502. 

77. State v. Sterling, supra. 

78. State v. Sterling, supra. 

79. State v. Sterling, supra. 

80. Provident Institution for Sav- 
ings in Town of Boston v. Common- 
wealth, 156 N.E. 36, 259 Mass. 124; 
Lexington Sav. Bank v. Common- 
wealth, 147 N.E. 569, 252 Mass. 180; 
Old Colony Trust Co. v. Com., 107 
N.E. 950, 220 Mass. 409; In re Suf- 
folk Sav. Bank, 20 N.E.° 331, 149 
Mass. 1, 

81. Bank of the 
Weber, 41 F. 413. 

82. Bank of the 
Weber, supra. ° 

83. In re Suffolk Sav. Bank, 23 N. 
E. 728, 151 Mass. 103. 

84. In re Suffolk Sav. Bank, supra. 

85. In re Suffolk Sav. Bank, supra. 

86. First Nat. Bank v. Board of 
Com’rs of Latah County, 232 P. 905, 
40 Idaho 391. 

87. National Bank of Gulfport v. 
Board of Sup’rs of Harrison County, 
132 So. 95, 159 Miss. 62; Board of 
Sup’rs of Quitman County v. River- 
side Bank, 131 So. 80, 158 Miss. 653; 
Bank of Tupelo v. Board of Sup’rs 
of Lee County, 124 So. 482, 155 Miss. 
436. 

[a] Assessed value of realty for 
preceding year is not necessarily the 
proper amount to be deducted from 
the aggregate assets of a bank in ar- 
riving at the value of its capital, 
since the true value is deductible, and 
the value fixed for one year is not 
conclusive as to the next. Board of 
Sup’rs of Quitman County v. River- 


Metropolis v. 


Metropolis v.. 


Minnesota, 34 S.Ct. 354, 232 U.S. 516, 
58 L.Ed. 706 [rev 130 N.W. 445, 114 
Minn. 95]; Ottumwa Sav. Bank v. Ot- 
tumwa, 63 N.W. 672, 95 Iowa 176; 
Campbell v. Centerville, 29 N.W. 596, 
69 Iowa 439; German American Sav. 
Bank v. Burlington, 7 N.W. 105, 54 
Iowa 609; In re First Nat. Bank of 
Aurora, 171 N.W. 912, 103 Neb. 280; 
Lipnincott v. Lippincott, 69 A. 502, 
75 N.J.Law 795 [rev 66 A. 113, 74 N.J. 
Law 439]. See Com. v. Mt. Sterling 
Nat. Bank, 99 S.W. 958, 30 Ky.L. 954 
(recognizing the rule); 
Bank v. Burton, 90 S.W. 944, 28 Ky.L. 
864, 10 L.R.A.N.S. 946 (applying the 
rule in the case of a tax designated 
by the statute imposing it as one on 
the shares of stock, but which was 
held to be in fact a tax on the capital). 

[a]. Private banker.—In assessing 
the assets of a private banker, not 
incorporated, the amount of capital 
invested in tax-exempt securities is 
to be deducted from the value of the 
total assets. Campbell v. Centerville, 
29 N.W. 596, 69 Iowa 439. 

90. Peo. v. Lockport Board of Edu- 
cation, 46 Barb. (N.Y.) 588. 

91. See supra § 839. 

92. Idaho.—City of Solomon, Lem- 
hi County v. Board of Com’rs of Lem- 
hi County, 251 P. 620, 43 Idaho 291; 
Independent School Dist. No. 1, Lem- 
hi County v. Board of Com’rs of Lem- 
hi County, 251 P. 619, 43 Idaho 285; 
First Nat. Bank v. Board of Com’rs 
of Latah County, 232 P. 905, 40 Idaho 
391; Washington County v. First Nat, 
Bank, 206 P. 1054, 35 Idaho 438. 

Iowa.—Albia First Nat. Bank v. Al- 
bia, 52 N.W. 334, 86 Iowa 28; Camp- 
bell v. Centerville, 29 N.W. 596, 69 
Iowa 439. 

Kan.—Citizens’ Bank of Galena v. 
Tax Commission of Kansas, 294 P. 
940, 132 Kan. 5; First Nat. Bank v. 
Moon, 170 P. 33, 102 Kan. 334, L.R.A. 
1918C 986. 

Mich.—First Nat. Bank v. Board of 
Tax Com’rs of State of Michigan, 234 


Marion Nat. - 


. 
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the value of such property has been excluded from, 
or has not been included in, the ascertained value 
of the capital or assets,?* and except where oth- 
Where the amount 
of real estate which a bank may own, or the amount 
of its capital and surplus which may be invested in 
real estate, is limited by statute, no deduction may 
be made exceeding such amount;°®® and, similarly, 


erwise provided by statute.®4 


where real estate acquired by a 


of the amount in which it is permitted to invest 
its capital is allowed by statute to be held by it for 
a limited time only, no deduction may be made on 
account of realty which it has held beyond the pre- 
No. presumption will be indulged 
that real estate owned by a bank is rightfully held, 
under such statutes, so as to be deductible,®? and 
the burden of showing the right to a deduction on 


seribed time.®® 


N.W. 154, 253: Mich. 98; Equitable & 
Central Trust Co. v. Common Council 
of City of Detroit, 234 N.W. 154, 253 
Mich. 97; First Nat. Bank v. Common 
Council of City of Detroit, 234 N.W. 
151, 253 Mich. 89. 

Miss.—Merchants’ & Farmers’ Bank 
v. City of Kosciusko, 116 So. 88, 149 
Miss. 835. 

Neb.—Peters Trust Co. v. Douglas 
County, 203 N.W. 1001, 113 Neb. 596; 
City Trust Co. of Omaha v. Douglas 
County, 165 N.W. 155, 101 Neb. 792; 
In re Assessment of First Trust Co. 
of Lincoln, 141 N.W. 1037, 93 .Neb. 
ee [reh den 142 N.W. 542, 93 Neb. 
795). 

N.J.—City of Newark v. Tunis, 78 
A. 1066, 81 N.J.Law 45; Lippincott v. 
Lippincott, 69 A. 502, 75 N.J.Law 795 
{rev 66 A. 113, 74 N.J.Law 439]. 

N.Y.—Peo. v. Coleman, 31 N.E. 1022, 
135 N.Y. 281; Peo. v. Tax, etc., Com’rs, 
69 N.Y. 91. 

Okl.—In re Walters Nat. Bank of 
Walters, 228 P. 953, 100 Okl, 155. 

See Second Ward Savings Bank v. 
Leuch, 144 N.W. 1119, 155 Wis. 493 
(holding that, under a* statute per- 
mitting the deduction of the value of 
the building in which a bank transacts 
its business, and the land on which 
it is situate, if owned by the bank, 
it is proper to deduct the value of the 
main and branch buildings in which 
the business of the bank is conducted, 
and the land on which they stand, 
where- such buildings and land are 
owned by the bank, although at the 
time of the assessment the bank is 
temporarily occupying rented quar- 
ters while rebuilding its main bank- 
ing house). 

Compare State v. Leuch, 144 N.W. 
1122, 155 Wis. 500 (holding that un- 
der a statute providing for the deduc- 
tion of the value of land ‘‘owned”’ by 
a bank, no deduction can be made on 
account of land held by the bank un- 
der a ninety-nine year lease). 

But see Brown v. First Nat. Bank, 


(Tex.Civ.App.) 175 S.W. 1122 (hold-| 


ing, as against the objection of double 
taxation, that the value of shares of 
stock of industrial corporations held 
by a bank is not to be deducted in as- 
certaining the value of its capital). 

[aj Deduction of mortgages as 
realty.— Where mortgages of realty 
are to be considered an interest in 
jand for the purposes of taxation, the 
value of such mortgages is to be de- 
ducted from the value of the capital 
of the bank by which the mortgages 
are held. In re Assessment of First 
Trust Co. of Lincoln, 141 N.W. 1037, 
93 Neb. 792 [reh den 142 N.W. 542, 
93 Neb. 795]. 

[b] Shares of stock of domestic 
corporation.—The value of shares of 
stock of a domestic corporation which 
has paid taxes on its capital or the 
property represented thereby, and 
which shares are owned by a bank, 
is deductible from the capital of the 
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account thereof 
questioned.°® 


bank in excess 


bank in assessing the capital for taxa- 
tion, if the value of such shares has 
been included in valuing the capital. 
Peters Trust Co. v. Douglas County, 
203 N.W. 1001, 113. Neb, 596; City 
Trust Co. of Omaha v. Douglas Coun- 
ty, 165 N.W. 155, 101 Neb. 792. 

93. Smith v. Stephens, 91 N.BH. 167, 
173 Ind. 564, 30 L.R.A.N.S. 704. 

94. Wesier Nat. Bank v. Washing- 
ton County, 164 P. 1014, 30 Idaho 332 
(holding that, under a statute provid- 
ing for assessment of a bank’s capital 
at the place where the bank is located, 
and at its full value, except any por- 
tion of the capital which at the time 
of assessment is actually invested in 
property owned by and standing on 
the records of the county where the 
capital is assessed in the name of the 
bank, and which has been assessed 
and entered for taxation in such 
county for the year, which portion 
of the capital shall be deducted from 
the full value in making the assess- 
ment, real estate in one county owned 
by a bank Situate in another county 
is not deductible in assessing its 
capital stock for taxation). Compare 
Ranchmen’s Trust Co. v. Duncan, 219 
P. 523, 114 Kan. 308 (holding that 
where, by statute, deduction is per- 
mitted. of any property otherwise 
taxed in the case of all corporations 
except those specially provided for 
by statute, and another statute au- 
thorizes banks and trust companies 
to deduct the value of separately 
taxed real estate owned by them, 
the natural presumption is that no 
other property is to be deducted in 
assessing the capital of banks and 
trust. companies; and so where a 
trust company holds stock of a bank, 
which has paid a tax on such stock, 
the trust company is not entitled to 
any deduction on account of such 
stock). 

95. First Nat. Bank v. Moon, 170 
P. 33, 102 Kan. 334, L.R.A.1918C 986. 
Compare Topeka State Bank v. Tax 
Commn. of Kansas, 217 P. 304, 114 
Kan. 267. (holding that where the 
banking statute limits the amount a 
bank may invest in a building to one 
third of its capital and surplus, and 
the taxation statute requires the as- 
sessor to deduct from the capital the 
assessed value of a bank building to 
the extent of one third of the bank’s 
capital and surplus, an amendment of 
the former statute increasing the 
amount which may be invested to 
one half of the capital and surplus 
does not increase the amount of the 
deduction to be made by the assessor 
under the latter statute). 

96. First. Nat. Bank v. Moon, 170 P. 
33, 102 Kan. 334, L.R.A.1918C 986; 
Scandinavian American Bank of Ta- 
coma v. Pierce County, 161 P. 469, 93 
Wash. 671. 

97. In re Walters Nat. Bank of 
Walters, 228 P. 953, 100 Okl. 155. 

98. In re Walters Nat. Bank of 


of real estate situate in another state.°® 
where otherwise provided by statute,’ the amount 
to be deducted on account of real estate is its as- 
sessed valuation,? rather than its cost® or the val- 
uation at which it is carried on the bank’s books.* 
It has been held, however, that in the absence of 
any contrary showing land will be presumed to be 
equal in value to the amount invested therein.° In 
no case may any greater amount be deducted on 
account of real estate than the value which such 
real estate was considered to have in arriving at the 
value of the capital as a whole.® 
owned by a bank is mortgaged, only the value of the 
property above the mortgage should be deducted, 


is on the bank, if such right is 


No deduction may be made on account 


Except 


Where real estate 


Walters, supra; Scandinavian Ameri- 
can Bank of Tacoma v. Pierce County, 
161 P. 469, 98 Wash. 671. 

99. First Nat. Bank v. Moon, 170 
P. 33, 102 Kan. 334, L.R.A.1918C 986. 

1. See statutory provisions; and 
eases infra this note. . 

[a]. In Iowa, under a statute so 
providing, the amount invested in 
real estate, and not the assessed valu- 
ation of the realty, ‘is the proper 
amount: to be deducted, Citizens’ 
State Bank of Oakland v. Burke, 188 
N.W. 677; lowa State Bank of Osceola 
v. Judkins, 181 N.W. 462, 190 Iowa 
1108; Security Sav. Bank v. Bd. of 
Review of City of Waterloo, 178 N.W. 
562, 189 Iowa 463. See Lamont Sav. 
Bank vy. Luther, 204 N.W. 430, 200 
Iowa 180 (holding that the deduction 
of the assessed value of realty, in- 
stead of the amount invested therein, 
as prescribed by statute, did not ren- 
der the assessment void where no ob- 
jection was raised and no action tak- 
en for the correction of the error)... 

[b] In Utah, under a statute pro- 
viding for the deduction of “such sum 
as is in the same proportion to such 
value [cf the shares of stock] as the 
assessed ,value of the .real estate 
-. . bears to the whole amount of 
‘the capital stock, surplus, reserve, 
and undivided profits of such bank or 
banking association,” the amount to 
be deducted on account. of real estate 
is in such proportion to the ascer- 
tained value of the entire capital as 
the assessed value of such realty 
bears to the book value of the bank’s 
capital and surplus as shown by its 
returns; and so, when the ascertained 
value of the capital is greater than 
the amount of capital and surplus re- 
ported by the bank, the amount to be 
deducted on account of its realty is 
correspondingly greater than the as- 
sessed value of the land. Pingree 
Nat. Bank of Ogden v. Weber County, 
183 P. 334, 54 Utah, 599; Continental 
Nat. Bank of Salt Lake City v. Nay- 
lor,,179 P. 67, 54 Utah 49. 

2. Com. v. Virginia Bank & Trust 
Co.,; 66. S.H. ° 858, 110), Va. 552. And 
see cases infra notes 38, 4. 

3. Peo. ex rel. Van Vest v. Com’rs 
of Taxes and Assessments, 80 N.Y. 
573; Citizens’ Nat. Bank of Baker 
City v. Baker County Board of Equali- 
zation, 222 P. 341, 109 Or. 669. 

4. In re Citizens’ State Bank of 
Bloomfield, 194 N.W. 796, 110 Neb. 
704; First Nat. Bank of Blue Hill v. 
Webster County, 113 N.W. 190, 77 
Neb. 815 [rev reh 110 N.W. 535, 77 
Neb. 813]; Board of County Com’rs 
of Franklin County v. Commercial 
Nat. Bank of Columbus, 148 N.E. 344, 
113 OhioSt. 37; Milford Nat. Bank v. 
aes. 9 OhioApp. 407, 27 OhioC.A. 

5. Smith v. Stephens, 91 N.E. 167, 
173 Ind. 564, 30 L.R.A.N.S. 704 

6. Scandinavian American Bank of 
Tacoma v. Pierce County, 161 P. 469, 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 847-848] 


and not the whole value regardless of the mort- 
_For the purpose of determining whether 
or not its value is deductible, real estate acquired 
in payment of prior indebtedness is to be deemed 
an investment of the bank’s capital.® 

[§ 848] (4) Assessment of Shares of Stock.® 


gage.! 


Shares of stock of a bank are to 


purposes of taxation at their true or actual value,?° 
which, as in the case of shares of other corpora- 


tions,'* unless otherwise provided 


ordinarily not their nominal value or their book 


93 Wash. 671. 

7. Scandinavian-American Bank of 
Tacoma v. Pierce County, 148 P. 18, 85 
Wash. 348. 

8. Independent School Dist. No. 1, 
Lemhi County, v. Board of Com’rs of 
Lemhi County, 251 P. 619, 43 Idaho 
619; City of Salomon, Lemhi County, 
v. Board of Com’rs of Lemhi County, 
251 P. 620, 48 Idaho 291. 

9. Deductions on account of capi- 
tal invested in tax-exempt securities 
see infra text and notes 18, 19. 

Taxation of bank stock in general 
see supra §§ 265-267, 275-280. 

10. Kan.—First Nat. Bank v. 
Moon, 170 P. 33, 102 Kan. 334, L.R.A. 
1918C 986. 

Md.—Schley v. Montgomery County 
Com’rs, 67 A..250, 106 Md. 407. 

Miss.—Bank of Commerce v. Adams 
County, 93 So. 442, 130 Miss. 37. 

Mont.—Montana Nat. Bank of Bill- 
ings v. Yellowstone County, 252 P. 
876, 78 Mont. 62 [rev on other grounds 
48) 'S:Ct. 331, 276 -W.S. 499, 72) TH: 
673 (order conformed to 267 P. 304, 
82 Mont. 380) ]. 

N.C.—Pullen v. Corporation Com- 
mission, 68 S.F. 155, 152 N.C. 548. 

Okl.—Longeor v. Central State 
Bank of Enid, 204 P. 1099, 85 Okl. 108; 
In re Tradesmen’s State Bank of Okla- 
homa City, 198 P. 479, 82 Okl. 74; 
Board of Equalization of Kingfisher 
County v. People’s Nat. Bank of King- 
fisher, 193 P. 622, 79 OKl. 312. 

Or.—Citizens’ Nat. Bank of Baker 
City v. Baker County Board of 
Equalization, 222 P. 341, 109 Or. 669. 

[a] Such mode of assessment is 
to be pursued in valuing shares of 
bank stock as will result in the 
ascertainment of their actual value. 
Schley v. Montgomery County Com’rs, 
67 A. 250, 106 Md. 407. 

11. Valuation of shares of stock in 
general see supra § 843. 

12. See statutory provisions; 
cases infra this note. 

[a] Book value.—(1) Where a 
statute provides that for purposes of 
taxation the value of each share of 
bank stock shall be ascertained by 
adding together the amount of capi- 
tal stock paid in, the surplus of the 
bank, and its undivided profits, and 
dividing the total by the number of 
shares of stock outstanding, the as- 
sessment of such shares’ proceeds 
upon the ascertainment of the book 
value, and not the market value, of 
the shares and is based wholly upon 
the capital, surplus, and undivided 
profits. Peo. ex rel. National Park 
Bank of New York v. Cantor, 183 N.Y. 
S. 443, 111 Mise. 420 [aff 185 N.Y.S. 
949, 195 App.Div. 890 (aff 132 N.E. 
869, 231 N.Y. 514)]. (2) Under such 
a statute, discounts collected, but 
awaiting the termination of the period 
for which the paper was discounted 
before being earned, are not to be in- 
cluded as profits, since they represent 
profit only in so far as the possibility 
of a loss on the transaction may be 
eliminated, and elements of uncer- 
tainty necessarily exist. Peo. ex rel. 
National Park Bank of New York v. 
Cantor, supra. (3) Sums set aside to 
cover federal\income and profits tax- 
es, the amount of which is determined 
at the date of the assessment but 
which have not yet been paid, are 
to be deducted from moneys on hand 
in arriving at the surplus and un- 


and 
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be made, where 


be assessed for 
value should be 


by statute,!? is 


divided profits of the bank, under 
such statute. Peo. ex rel. National 
Park Bank of New York v. Cantor, su- 
pra, (4) Accrued taxes, whether ac- 
tually payable at the time of the as- 
sessment or thereafter,‘are to be de- 
ducted from the value of the assets in 
fiting the value of the shares of stock. 
State ex rel. U. S. Bank v. Gehner, 5 S. 
W.(2d) 40, 319 Mo. 1048. - (5) Similar- 
ly, accrued interest, due to depositors, 
although actually payable after the 
assessment date, is to be deducted, as 
an indebtedness or liability of the 
bank. State ex rel. U. S. Bank v. 
Gehner, supra. (6) The value of 
real estate forming a part of a bank’s 
assets is not to be excluded or de- 
ducted in ascertaining the value of 
the shares by such method. In re 
First Nat. Bank of Ossining, 75 N.E. 
306. 182 N.Y. 460. 

[b] Deduction of liabilities from 
assets.—(1) Where, by statute, the 
value of bank shares is to be ascer- 
tained by adding together the face 
value of the shares, the value of the 
bank’s real estate, and all reserve 
funds, undivided profits, and other 
values belonging to the bank, ‘in- 
debtedness of the bank must neces- 
sarily be deducted from the total 
value of the assets to arrive at their 


net value. State ex rel. Johnston v. 
Buder, 242 S.W.. 979, 295 Mo. 63. 
(2) Deduction of indebtedness from 


value of property for taxation of lat- 
ter see supra § 845. - 

13. U.S.—People v. Com’rs of Tax- 
es, 94 U.S. 415, 24 L.Ed. 164 [aff 67 
N.Y. 516 (aff 8 Hun 536)]; Exchange 
Nat. Bank v. Miller, 19 F. 372; St. 
Louis Nat. Bank v. Papin, 21 F.Cas. 
No. 12,239, 4 Dill. 29. But see Union 
Nat. Bank v. Chicago, 24 F.Cas.No. 
14,374, 3 Biss. 82 (holding that na- 
tional bank shares cannot be valued 
for taxation by state authorities at 
more than their par value, under the 
federal statute restricting the right 
of states to tax such shares, the limit- 
ed state taxation permitted being said 
to be one of the conditions annexed to 
the franchise and being of the nature 
of a royalty on the nominal value of 
the shares). 

Ill.—Illinois Nat. Bank v. Kinsella, 
66.N.E. 338, 201 111. 31. 

Ind.—State v. State Bank, 6 Biackf. 
349. 

lowa.—Estherville First Nat. Bank 
y. Estherville, 112 N.W. 829, 136 Iowa 
203 [error dism 30 S.Ct. 152, 215 U.S. 
341, 54 L.Ed. 223]; National State 
Bank v. Burlington, 94 N.W. 234, 119 
Iowa 696. 

Md.—Schley v. Montgomery County 
Com’rs, 67 A. 250, 106 Md. 407. 

Mass.—Adams v. New Bedford, 29 
N.E. 532, 155 Mass. 317; National 
Bank of Commerce v. New Bedford, 29 
N.E. 532, 155 Mass. 313. 

Miss.—Alexander v. Thomas, 12 So. 
708,” 70. Miss.* 517. 

N.H.—Strafford Nat. Bank v. Dov- 
er, 58 N.H. 316. 

N.J.—City of Newark v. Tunis, 78 
A. 1066, 81 N.J.Law 45; Lippincott 
v. Lippincott, 69 A. 502, 75 N.J.Law 
795 [rev 66 A. 113, 74 N.J.Law 439]; 
Mechanics’ Nat. Bank v. Baker, 48 A. 
582, 65 N.J.Law 549; Stratton v. Col- 
lins, 43 N.J.Law 562. 

N.Y.—Peo. ex rel. Bank for Savings 
in the City of New York v. Miller, 
69 N.E. 1103, 177 N.Y. 461 (where the 


all the elements tending to establish it.1® 
the method of arriving at the value of shares is 
prescribed by statute it must be pursued. 
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value, but their fair market value,? although from 
that, it has been held, a reasonable deduction may 


justified by the condition of the 


market and of the bank, to provide against fluctu- 
ations of the market price and approximate more 
closely the actual value.!+ 
do not have a market price or value, the intrinsic 


If, however, the shares 


ascertained by a consideration of 
Where 


Sums 


statute expressly provided that the 
stocks of savings banks should not be 
estimated above their par value nor 
above their market value if below 
par); People v. Tax, ‘ete., Com’rs,’ 67 
N.Y. 516 [aff 8 Hun 536, and aff 94 
U.S. 415, 24 L.Ed. 164]; Peo. v. Al- 
bany Bd. of Assessors, 2 Hun 583, 5 
Thomps.&C. 155. 

Or.—Ankeny v. Blakley, 74 P. 485, 
44 Or. 78. 

Pa.—Everitt’s Appeal, 71 Pa. 216. 

Utah.—Continental Nat. Bank of 
Salt Lake City v. Naylor, 179 P. 67, 
54 Utah 49. 

[a] Market value or book value.— 
(1) The book value of bank stock, 
that is, the amount which each share 
would be entitled to receive on a dis- 
tribution among stockholders of the 
entire capital and the surplus above 
all liabilities, is not necessarily the 
measure of its value for purposes of 
taxation; its market value may be 
higher, taking into consideration the 
bank’s business, franchises, and 
prospects. Stratton vy. Collins, 43 N. 
J.Law 562. (2) The book value un- 
doubtedly bears a relation to its 
actual or market value, and in finan- 
cial corporations bears a much closer 
relation to that value than in manu- 
facturing or trading corporations; 
but the book value alone of the shares 
is not a safe or true measure of their 
actual value, because it leaves out of 
consideration the many elements con- 
tributing to the earning capacity of 
the corporation, which, with banks 
and trust companies, is always an im- 
portant and often the chief factor in 
establishing the value of the stock. 
Schley v. Montgomery County Com’rs, 
67 A. 250, 106 Md. 407. 

14. Schley v. Montgomery County 
Com’rs, supra. 

15. Schley v. Montgomery County 
Com’rs, supra, 

16. Des Moines Nat. Bank v. Fair- 
weather, 181 N.W. 459, 184 N.W. 313, 
191 Iowa 1240 [aff 44 S.Ct. 23, 263 U.S. 
103, 68 L.Ed. 191]; Security Sav. 
Bank v. Board of Review of City of 
Waterloo, 178 N.W. 562, 189 Iowa 
463; First Nat. Bank of Remsen v. 
Hayes, 171 N.W. 715, 186 Iowa 892; - 
Miller v. Citizens’ Nat. Bank, 110 So. 
439, 144 Miss. 5383; Commercial Trust 
Co. of New Jersey v. Hudson County 
Board of Taxation, 92 A. 263, 86 N.J. 
ee 424 [aff 92 A. 799, 87 N.J.Law 

9]. 

See Citizens’ Bank of Galena v. 
Tax Commn. of Kansas, 294 P. 940, 
132 Kan. 5 (recognizing the rule). 

[a] Statute comstrued.—Under a 
statute providing that the value of 
shares of bank stock for taxation 
shall be “determined in the manner 
hereinafter prescribed,” and further 
providing for a valuation by adding 
together the amount of capital, sur- 
plus, and undivided profits, deducting 
the assessed value of real estate, and 
dividing the result by the number of 
shares, when considered with further 
provisions requiring the making of a 
statement of the amount of capital, 
surplus, and undivided profits as in- 
dicated by the books of the company, 
and requiring the county board to 
act upon such statements, and au- 
thorizing it to resort to other sources _ 
of information to ascertain the true 
value of ‘the amount of capital stock 
issued and outstanding,’ and that 
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contributed to a bank by its stockholders for the 
payment of its debts or obligations are not to be 
included in ascertaining the value of the share 

Deductions. Except where otherwise provided by 
statute,?* no deduction is to be made from the as- 
certained value of shares of bank stock on account 
of tax-exempt securities owned by the bank,’® or 
other securities held by the bank but not taxable 


to it.2° 


[§ 849] b. Insurance Companies?1—(1) In Gen- 
In general, the property and assets of an in- 
surance company are to be assessed for taxation by 
the same mode and in accordance with the same 
principles as the property and assets of other cor- 
porations,?? except as modified by statutes appli- 


eral. 


such amount shall be the amount on 
which the tax shall be paid, the 
phrase “to be determined in the man- 
ner hereinafter prescribed’ is not to 
be construed as referring solely to 
the incomplete method of adding capi- 
tal stock, surplus, and profits, and 
deducting real estate, which is only 
a working rule for assessors, but the 
complete scheme of valuation of such 
shares requires a consideration of: 
First, the value ascertained by add- 
ing together capital, surplus, and 
profits, or liquidation value; second, 
the amount of capital, surplus, and 
undivided profits as the same ap- 
ear from the company’s books, or 
book yalue; third, the true value of 
all the capital stock issued and out- 
standing. Commercial Trust Co. of 
New Jersey v. Hudson County Board 
of Taxation, 92 A. 263, 86 N.J.Law 
424 [aff 92 A. 799, 87.N.J.Law 179]. 

17. People v. Bank of Shasta 
County, 157 P. 606, 172 Cal. 507. 

Liability of bank stockholders for 
debts of bank in general see Banks 
and Banking §§ 67-119. 

18. Board of Equalization. of 
Muskogee County v. Exchange Nat. 
Bank of Muskogee, 230 P. 728, 104 Okl. 
93; In re Walters Nat. Bank of Wal- 
ters, 228 P. 953, 100 Okl. 155. Com- 
pare Bd. of Equalization of Kingfisher 
County v. Hennessey State Bank, 228 
P. 981, 102 Okl. 212 (holding that a 
statute permitting the deduction .of 
the value of tax-exempt securities in 
assessing shares of bank stock is not 
applicable to an assessment thereto- 
fore made for the year during which 
the statute took effect). 

19. U.S.—Hannan y. First Nat. 
Bank, 269 F. 527 [appeal dism 45 S.Ct. 
9, 266 U.S. 638, 69 L.Ed. 482]; First 
Nat. Bank of Cincinnati v. Beaman, 
a 729, 169 C.C.A.17 [aff 246 F. 

Ala.—Tarrant v. Bessemer Nat. 
Bank, 61 So. 47, 7 Ala.App. 285. 

Ga.—Daniel vy. Bank of Clayton 
County, 114 S.E. 210, 154 Ga. 282. 

Iowa.—Des Moines Nat. Bank v. 
Fairweather, 181 N.W. 459, 184 N.W. 
313, 191 Iowa 1240 [aff 44 S.Ct. 23, 263 
U.S. 103, 68 L.Ed. 191]; Iowa State 
Bank of Osceola v. Judkins, 181 N. 
W. 462, 190 Iowa 1108; First Nat. 
Bank v. City of Council Bluffs, 161 N. 
W. 706, 182 Iowa 107; German Ameri- 
can Sav. Bank v. Burlington, 91 N.W. 
829, 118 lowa 84. 

Neb.—Peters Trust Co. v. Douglas 
County, 184 N.W. 812, 106 Neb. 877; 
In re First Nat. Bank of Aurora, 171 
N.W. 912, 103 Neb. 280. 

N.C.—Pullen v. Corporation Com- 
mission, 68 S.E. 155, 152 N.C. 548. 

Okl.—In re Assessment of First 
Nat. Bank, 220 P. 909, 93 Okl. 233, 57 
A.L.R. 890; Longeor v. Central State 
Bank of Enid, 204 P. 1099, 85 Okl. 108; 
In re Tradesmen’s State Bank of 
Oklahoma City, 198 P. 479, 82 Okl. 
74; Board of Equalization of King- 
fisher County v. People’s Nat. Bank 
of Kingfisher, 193 P. 622,°79 Okl. 312; 
Brown v. Hennessey State Bank, 189 
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P. 355, 78 Okl. 141; Board of Equaliza- 
tion of Oklahoma County v. First 
State Bank of Oklahoma City, 188 P. 
115,.77 Okl. 291 [overr In re Assess- 
ment of First Nat. Bank of Chickasha, 
160 P. 469, 58 Okl. 508, L.R.A.1917B 
294]. See Board of Equalization of 
Muskogee County v. Exchange Nat. 
Bank of Muskogee, 230 P. 728, 104 Okl. 
93; Board of Equalization of King- 
fisher County v. Hennessey State 
Bank, 228 P. 981, 102 Okl. 212 (both 
recognizing the rule). 

S.C.—National Union Bank of Rock 
Hill v. Neil, 90 S.E. 744, 106 S.C. 173. 

Tex.—Brown v. First Nat. Bank, 
(Civ.App.) 175 S.W. 1122. 

See Marion Nat. Bank vy. Burton, 90 
S.W. 944, 28 Ky.L. 864, 10 L.R.A.N.S. 
964 (recognizing the rule). 

Deduction from value of shares on 
account of tax-exempt property of 
corporation in general see supra § 843. 

20. Creighton Nat. Bank of Creigh- 
ton v. Knox County, 188 N.W. 301, 108 
Neb. 610; Nemaha County Bank v. 
County Board of Equalization and As- 
sessments, 170 N.W. 500, 103 Neb. 53 
(both holding that no deduction is to 
be made on account of mortgages 
which are held by the bank but on 
which the tax is payable by the mort- 
gagor). 

21. Liability to taxation see supra 
§§ 296-303. 

Place of taxation see supra § 660. 

22. Appeal of Farmers’ & Mer- 
chants’ Ins. Co., 131 N.W. 1038, 89 
Neb. 478; Appeal of Bankers’ Life 
Ins. Co., 131 N.W..1034, 89 Neb. 469; 
Appeal of Western Fire Ins. Co., 131 
N.W. 1037, 89 Neb. 156; Peo. ex rel. 
Westchester Fire Ins. Co. v. Daven- 
port,. 94) N.Y. 574. 

23. State v. Haynes, 278 P. 39, 128 
Kan. 343; City of Newark v. Board 
of Equalization of Taxes of New Jer- 
sey, 77 A. 795, 80 N.J.Law 258 [aff 
79 A. 343, 81 N.J.Law 416]. 

24. State ex rel. Missouri Nat. As- 
sur. Co. v. Gehner, (Mo.) 280 S.W. 
421; State ex rel. Missouri Ins. Co. 
v. Gehner, (Mo.) 280 S.W. 421; State 
ex rel. International Life Ins. Co. v. 
Gehner, (Mo.) 280 S.W. 421; State ex 
rel. Missouri State Life Ins. Co. v. 
Gehner, (Mo.) 280 S.W. 421; State 
ex rel. Indemnity Co. of America v. 
Gehner, (Mo.) 280 S.W. 421; State ex 
rel. Central States Life Ins. Co. v. 
Gehner, (Mo.) 280 S.W. 420; State ex 
rel. Citizens’ Ins. Co. v. Gehner, (Mo.) 
280 S.W. 420; State ex rel. American 
Automobile Ins. Co., (Mo.) 280 S.W. 
420; State ex rel. American Central 
Ins. Co. v. Gehner, 280 S.W. 416, 315 
Mo. 1126. 

[a] Statute construed.—In a stat- 
ute prescribing the mode of assessing 
insurance companies, a provision for 
the deduction of certain items from 
the ‘total value of the assets held 
by the company” refers to the assets 
owned by the company. Standard 
Life Ins. Co. v. City of Atlanta, 106 
Sabi 110, Thi Gar tee 

25. See supra § 835. 

26. State of Missouri ex rel. Mis- 
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cable particularly to such companies.?* Where the 
method of making the assessment is prescribed by 
statute it must be complied with, and an assessment 
by any other method is unauthorized.** 

[§ 850] (2) Deductions—(a) Indebtedness. 
insurance company, like other corporations,”® is or- 
dinarily entitled, under statutes providing therefor, 
to have its actual and legal debts deducted from the 
value of its assets or its credits, in assessing the lat- 
ter for taxation,?® although in the absence of stat- 
ute no deduction is permitted.?? 
it has been held that a deduction is proper for the 
contingent liability of a company to its policyholders 
on unexpired risks, or the amount which would be 
necessary to reinsure such risks ;?° 


An 


Within this rule 


but there is 


souri Ins. Co. v. Gehner, 50 S.Ct. 326, 
281 U.S. 3138, 74 L.Ed. 870 [rev 15 
S.W.(2d) 334, 322 Mo. 339]; Equitable 
Life Ins. Co. of Iowa v. Des Moines, 
223 N.W. 744, 207 Iowa 879; Hawkeye 
Ins. Co. v. Des Moines Bd. of Equali- 
zation, 37 N.W. 966, 75 Iowa 770; 
Equitable L. Ins. Co. v. Des Moines 
Bd. of Equalization, 37 N.W. 141, 74 
Iowa 178 [rev (Iowa) 32 N.W. 376]; 
Tripp v. Merchants’ Mut. F. Ins. Co., 
12 R.I. 435. And see cases infra note 
28. Compare Newark v. State Board 
of Equalization of Taxes, 79 A. 343, 

81 N.J.Law 416 [aff 77 A. 795, 80 N. 
J.Law 258] (holding that an amount 
apportioned out of surplus to deferred 
dividend policies, as required by stat- 
ute, is not deductible as a liability of 
the company, where the amount of its 
liabilities on policies is, under the 
statute, to be taken into account in 
valuing the policies; such amount so 
apportioned, or the liability to pay 
it, being comprehended in liabilities 
on policies). 

[a] Taxes payable by company 
have been held proper to be deducted 
from the value of its assets, in ascer- 
taining the value of the shares of its 
stock, even though taxes are not a 
debt within the ordinary meaning of 
the term. Equitable Life Ins. Co. of 
Iowa v. Des Moines, 223 N.W. 744, 
207 Iowa 879. 

[b] What are credits from which 
deduction may be made.—Cash on 
hand and in bank, and mortgage in- 
vestments, held by an insurance com- 
pany, are not “credits” from which a 
deduction may be made for its in- 
debtedness, under a statute providing 
that debts owing in good faith may 
be deducted from the gross amount of 
credits. Kansas Mut. Life Ass’n v. 
Hill. 33 P. 300, 51 Kan. 636. 

“[e] Constitutionality of statute.— 
A statute authorizing insurance com- 
panies to deduct their indebtedness is 
not unconstitutional. Hess v. Colum- 
bia Life Ins. Co., 156 N.E. 504, 116 
OhioSt. 416 [aff 162 N.E. 466, 28 Ohio 
App. 107]. 

27. In re Oklahoma Nat. Life Ins. 
ret 173) Piv376,68° OK]. 219,'13 ALR, 


28. Ala.—Alabama Gold Life Ins. 
Co. v. Lott, 54 Ala. 499. 

Iowa.—Hawkeye Ins. Co: v. Board 
of Equalization of City of Des Moines, 
37 N.W. 966, 75 Iowa 770; Equitable 
Life Ins. Co. of Iowa v. Board of 
Equalization, 37 N.W. 141, 74 lowa 178 
[rev 32 N.W. 376]. To same effect In 
re Appeal of Millowners’ Mut. Fire 
Ins. Co., 176 N.W. 686. 

Mich.—Michigan Mut. Life Ins. Co. 
v. Common Council of Detroit, 95 N. 
W. 1131, 133 Mich. 408 [dist Detroit 
Fire & Marine Ins. Co. v. Hartz, 94 
N.W. 7, 1382 Mich. 518]. 

Mo.—State ex rel. Missouri State 
Life Ins. Co. v. Gehner, 8 S.W.(2d) 
1068, 320 Mo. 691. 

Pa.—tIn re Foreign Insurance Com- 
panies’ Taxation, 9 Pa.Dist.&Co. 648. 

See City of Waco v. Amicable Life 
Ins. Co., (Tex.Com.App.) 248 S.W. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


aside or accumulated, 
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also authority for the contrary view.?° 
tion should be made for the contingent liability of 
a company to refund unearned premiums,®° or other 
purely speculative obligations or liabilities.*} 
amount. of policy claims which are not valid and 
not in fact liabilities is not deductible.*? 

A mutual benefit insurance company, organized 
for the benefit of its members and not for profit, 
has been held to be entitled to set off or deduct the 
amount of its outstanding benefit certificates from 
or against the amount of a reserve fund devoted 
exclusively to the payment of such certificates ;3° 

- but it has also been held that, even though orders 
have actually been issued for the amounts of death 
benefits, no deduction should be made on account 
thereof in assessing the fund, where such orders have 


not actually been paid.?* 


[§ 851] (b) Property Otherwise Taxed and Ex- 
empt Property. In assessing the capital or total 
assets of an insurance company it is proper, as in 
the ease of other corporations,*®> to deduct or ex- 


332 [aff (Civ-App.) 230 S.W. 198] (ap- 
plying a statute expressly providing 
for deduction of the reserve as a 
debt). 

fa] In Ohio (1) a deduction is 
held proper in the case of life insur- 
ance companies. Hess v. Columbia 
Life Ins. Co., 156 N.E. 504, 116 Ohio 
St. 416 [aff 162 N.E. 466, 28 OhioApp. 
107]; Union Central Life Ins. Co. v. 
Hess, 25 OhioN.P.N.S. 409. But see 
Hynicka v. Union Central Life Ins. 


€o., 4 OhioN.P.N.S. 297 (holding that- 


no deduction is proper). (2) In the 
ease of insurance companies other 
than those writing life insurance, 
however, it is held that no deduction 
should be made. Ohio Casualty Ins. 
Co. v. Long, 145 N.E. 753. 111 OhioSt. 
424; Insurance Co. v. Cappellar, 38 
OhioSt. 560 [aff 8 OhioDec. (Reprint) 
493, 8 Cine.L.Bul. 247]; Union Cen- 
tral Life Ins. Co. v. Hess, supra. 

29. Kan.—Kansas Mut. Life Ass’n. 
v. Hill, 33 P. 300, 51 Kan. 636. 

Ky.—Kenton Ins. Co. of Kentucky 
v. Covington, 5 S.W. 461, 86 Ky. 213, 
9 Ky.u. 513. 

N.J.—State v. Parker, 35 N.J.Law 
575. Compare Trenton v. Standard 
Fire Ins. Co. of New Jersey, 68 A. 
1111, 76 N.J.Law 79 [aff 73 A. 606, 77 
N.J.Law 757] (dictum, supporting the 
rule, and holding further that even if 
a deduction should be _ proper, it 
should not be made where a de- 
duction, in amount exceeding the 
reserve, has been allowed the com- 
pany on account of tax-exempt secu- 
rities in which part of its assets are 
invested, since in the absence of evi- 
dence to the contrary it should be pre- 
sumed that such securities so deduct- 
ed represent an investment of the re- 
serve). 

N.Y.—Peo. v. Feitner, 59 N.E. 731, 
166 N.Y. 129 [disappr Peo. v. Fergu- 
son, 38 N.Y. 89, 5 Transcr.A. 347]. 
See Peo. ex rel. Westchester Fire Ins. 
Co. v. Davenport, 91 N.Y. 574 (recog- 
nizing the rule). But see Peo. ex rel. 
Manhattan Fire Ins. Co. v. Board of 
Com’rs of Taxes and Assessments, 76 
N.Y. 64 (permitting a deduction of so 
much of ‘unearned premiums as 1S 
necessary to cover unexpired risks). 


Utah.—Home Fire Ins. Co. v. Lynch, | 


56 P. 681, 19 Utah 189. ‘ 
30. Kenton Ins. Co. of Kentucky 
v. Covington, 5 S.W. 461, 86 Ky. 213, 
9 Ky.L. 513; Peo. ex rel. Westchester 
Fire Ins. 0. v. Davenport, 91 N.Y. 
574; Insurance Co. v. Cappellar, 38 
OhioSt. 560 [aff 8 OhioDec. (Reprint) 
493, 8 Cinc.L.Bul. 247]; Home Fire 
Ins. Co. v. Lynch, 56 P. 681, 19 Utah 
189. ; 
31. Chicago Life Ins. Co. v. Board 
of Review of City of Des Moines, 108 
N.W. 305, 131 Iowa 254 (fund set 
in excess of 


{ 


‘ 
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value thereof the amount of the 


company’s property which is separately assessed and 
taxed within the state,?® and also property which 
is exempt from taxation.?7 
account of tax-exempt securities is made, however, 
it has been held that no further deduction should 
be made for a reinsurance reserve, as a debt,?® since 
in the absence of evidence to the contrary it must 
be assumed that such reserve is invested in the se- 
curities deducted.®® 

c. Railroad Companies*®°—(1) 
ment of Property—(a) In General. Where the char- 
ter of a railroad company prescribes the mode of 
assessing its property for taxation, it constitutes a 
contract and that method must be pursued.*! 
erwise railroad property is to be assessed in the 


Where a deduction on 


Assess- 


Oth- 


same manner and on the same principles as the prop- 


ordinary reserve for losses, to pay 
unexpected losses or liabilities held 
not deductible); MHynicka v. Union 
Central Life Ins. Co., 4 OhioN.P.N.S. 
297 (surplus profits which may be 
wiped out by losses before becoming 
distributable to policyholders). 

32. State ex rel. American Auto- 
mobile Ins. Co. v..Gehner, 8 S.W. (2d) 
1057, 320 Mo. 702, 59 A.L.R. 1026. 

83. Scandinavian Mut. Aid Ass’n. 
v. Kearney County, 116 N.W. 155, 81 
Neb. 468 [reh den 118 N.W. 333, 81 
Neb. 473]; Royal Highlanders v. 
State, 108 N.W. 183, 77 Neb. 18, 7 L. 
R.A.N.S. 380. 

34 State Council C. K. of I. v. 
Board of Review of Effingham Coun- 
ty, 64 N.H. 1004, 198 Ill. 441. 

35. See supra §§ 837-840. 

36. State vy. Haynes, 278 P. 39, 
128 Kan. 343. 

37. State v. Haynes, supra; Farm- 
ers’ & Bankers’ Life Ins. Co. v. An- 
derson, 232 P. 592, 117 Kan. 451; 
Northern Assur. Co. of Michigan v. 
Common Council of City of Detroit, 
141 N.W. 904, 176 Mich. 80; Trenton 
v. New Jersey Standard F. Ins. Co., 68 
A. 1111, 76 N.J.Law 79 [aff 73 A. 606, 
77 N.J.Law 757); City of Waco v. 
Amicable Life Ins. Co., (Tex.Commn. 
App.) 248 S.W. 332 [aff (Civ.App.) 230 
S.W. 198]. See City of Waco v. Texas 
Life Ins. Co., (Tex.Commn.App.) 248 
S.W. 315 [aff (Civ.App.) 228 S.W. 245]; 
City of Galveston v. American Nat. 
Ins. Co., (Tex.Civ.App.) 14 S.W.(2d) 
897 (both holding that, under a Stat- 
ute providing that all of the property 
of insurance companies “shall be 
valued as other property is valued for 
assessment in this state in the fol- 
lowing manner,” by deducting the re- 
serve from the total value of its as- 
sets, and deducting the assessed value 
of real estate, “and the remainder 
shall be the assessed taxable value 
of its personal property,” tax-exempt 
securities must be wholly excluded 


from the total value of the company’s 


assets, so as not to be included within 
the remainder constituting the as- 
sessed taxable value, since property 
of other persons is valued for taxation 
by eliminating all nontaxable prop- 
erty from the valuation, and the 
phrase “shall be valued as other prop- 
erty is valued for assessment in this 
state” must be given effect, especially 
since a contrary construction would 
make the statute unconstitutional). 

38. Deduction of reinsurance re- 
serve as indebtedness see supra § 
850. 

39. Trenton v. Standard Fire Ins. 
Co. of New Jersey, 68 A. 1111, 76 N. 
J.Law 79 [aff 73 A. 
vis (ile 
40. Liability to taxation see supra 
§§ 3807-322. 


606, 77 N.J.Law. 


erty of other corporations,*? except, as such rules 
may be modified or superseded by statutes specially 
applicable to this class of property,*? and its exist- 
ence, extent, and items are to be ascertained in the 


bagi of taxation see supra §§ 662— 


22 Wall. 
Parmley v. 
18 F.Cas.No. 


41. Bailey v. Magwire, 
(U.S.) 215, 22 L.Ed: 850; 
St. Louis, ete., R. Co., 
10,768, 3 Dill. 25; Goldsmith v. Rome 
R. Co., 62 Ga. 473; Philadelphia v. 
Philadelphia, etc., R. Co., 52 Pa. 177. 

42. Ill—Peo. v. Tllinois- Cent. R. 
Co., 112° NE. 700, 273 Ml. 220-= Chi= 
cago, etc., R. Co. v. Livingston Coun- 
ty, 68 Tl 458. 

Ind.—Clark v. Vandalia R. Co., 86 
N.E. 851, 172 Ind. 409. 

Md.—In re Tax Cases, 12 Gill&J. 
117 [rev on other grounds 3 How. 
CULS.)- 138, 14 Be. Bd. 529]. 

N.H.—Boston, etc., R. Co. v. State, 
62 N.H. 648. 

N.J.—Long Dock Co. v. State Board 
of Assessors, 73 A. 53, 78 N.J.Law 44 
[aff 80 A. 1135, 79 N.J.Law 604]; 
Williams y. Bettle, 18 A. 750, 51 N.J. 
Law 512. ; 

Or.—Oregon, ete, R. Co. v. Jack- 
son County, 64 P. 307, 65 P. 369, 38 
Or. 589. 

Wis.—Chicago, ete., R. Co. v. State, 
108 N.W. 557, 128 Wis. 553. 

[a] Arbitrary rule of assessment 
not shown.—(1) Where a railroad 
company filed a statement concerning 
its property and its value with the 
state tax commission, under S. D. 
Rev. Code (1919) § 6597, and the value 
fixed by the commission was less than 
the value as given in such statement, 
it could not be said that the tax com- 
mission acted arbitrarily, or was pur- 
suing a scheme unlawfully, unjustly, 
and unfairly to value the railroad’s 
property, or that it willfully and 
fraudulently disregarded the report, 
in violation of U. S. Const. Amendm. 
14, relative to due process. Chicago 
& N. . Ry. Co. v. Eveland, 285 F. 
425 [decree vacated 289 F. 783]. (2) 
L. (1919) c 49 § 6, requiring state 
board of equalization to value proper- 
ty constituting a single and continu- 
ous property operated in more than 
one county, on a proportionate mile- 
age basis, when construed in con- 
nection with other statutes on taxa- 
tion and in the light of Const. art 12 
§ 1, is not subject to the objection 
that it establishes an arbitrary rule 
of assessment in violation of U. S. 
Const. Amendm. 14 prohibiting the 
taking of property without due proc- 
ess of law, and violates the principle 
of uniformity established by the con- 
stitution of Montana. State v. State 
Board of Equalization, 185 P. 708, 56 
Mont. 413. 

Assessment of corporate property in 
general see supra § 833. 

43. Indianapolis, etc. R. Co. v. 
Vance, 96 U.S. 450, 24 L.Ed. 752; Mid- 
land Guaranty & Trust Co. v. Douglas 
County, 217 F. 358, e133 ©.C.A. 274; 
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same way.t* The assessment of railroad operating 
property as an entirety by including intangible ele- 
ments of value affecting its property not included in 
the assessment of other property has been held not 
to violate the due process clause of the federal con- 
stitution.4® A statute authorizing a state board to 
adopt the aggregate market value of the stocks and 
bonds of a railroad as the test of the true cash 
value of its entire property, and to deduct the as- 
sessed value of the physical property from the val- 
ue of the entire property, to arrive at the value of 
the intangible assets, does not prescribe an artificial 
or arbitrary rule, and is not in violation of the guar- 
anty of due process of law.*® There is a taking of 
property without due process of law, however, where 
the taxing board considers and includes elements 
of value in fixing the assessment of private property 
not owned or used by the railroad, or any one for 
it, as a public carrier.47 

Unit method of assessment.*® The assessment and 
valuation of the property of a railroad company as 


TAXATION 


Te a) nee 
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valuation among the several states, municipalities, 
or taxing districts through which the road passes, 
in order to secure uniformity and to do away with 
fragmentary assessments, is a lawful and proper 
method of valuing such property for taxation,*® 

since the intrastate mileage used as an integral part 
of a railroad system may have elements of value 
that it otherwise would not possess, and the state 
properly may have regard to the whole in order 
to ascertain the value of the part that is within 
its borders.°°: Where particular property is part of 
the railroad system, and has its actual use only in 
connection with such system, that fact may be con- 
sidered, even though other parts of the system are 
outside the state;®! but none of such outside prop- 
erty may be taken into consideration in valuing 
property within the state unless it clearly adds to 
the value thereof.52 Terminal facilities and other 


-property of unusual value, whose situs is capable of 


being localized, are not to be considered as parts of 
the apportionable entity.>% 


a unit or entirety, and the apportionment of such 


Missouri, ete, R. Co. v. Labette 
County, 59 P. 383, 9 Kan.App. 545; 
Kentucky Cent. R. Co. v. Pendleton 
County,! 2)°S.W.. 176) © 8: Ky.L... 517; 
Great Northern R. Co. v. Snohomish 
County, 93 P. 924, 48 Wash. 478. 
fa] ‘In New Jersey under Pamphl. 
L. (1884) p 142, as amended by 
Pamphl. L. (1888) p 269, the board of 
assessors must ascertain the value 
of: First, the main stem; second, 
other real property; third, tangible 
personal property; and fourth, the 
franchise; it being presumed that the 
roadbed as laid is to be taxed as main 
stem, whether the railroad company 
conducts a passenger or freight busi- 
ness, or both. Jersey City v. State 
Bd. of Assessors, 68 A. 227, 74 N.J. 
ert 720 [rev 63 A. 23, 73 N.J.Law 
70). \ 

[b] Legislature may provide, in 
the absence of constitutional restric- 
tion, for the assessment and valuation 
of railroad bridges separately, and 
not as part of the railroad. Union 
Pac. R. Co. y. Pottawattamie County, 
24 F.Cas.No. 11,384, 4 Dill. 497. 

44. lIowa.—Chicago, etc., R. Co. v. 
eonre Rapids, 103 N.W. 997, 127 lowa 

78. 

Mich.—People v. Michigan Cent. R. 
Co., 108 N.W. 772, 145 Mich. 140. 

Neb.—Chicago, B. & Q. R. Co. v. 
Box Butte County, 155 N.W. 881, 99 
Neb. 208, Ann.Cas.1918D_ 1037. 

N.Y.—People v. Shields, 6 Hun 556, 

Wis.—Minneapolis, St. P. & S. S. 
M. R. Co. v. Douglas County, 150 N. 
agri 159 Wis. 408, Ann.Cas.1916E 

[a] Docks as integral part of rail- 
roaé@ system.—An ore dock and a 
merchandise dock, constructed by a 
railroad company at a lake front ter- 
minal, and equipped with the appli- 
ances necessary to enable the rail- 
road to handle freight properly, con- 
stitute an integral part of the rail- 
road system for purposes of taxation, 
and are not to be assessed separately 
from the remainder of the system. 
Minneapolis, St. P. & S. S. M. R. Co. 
v. Douglas County, 150.N.W. 422, 159 
Wis. 408, Ann.Cas.1916E 1199. 

{[b] State board’s determination 
that particular item is*part of rail- 
road entity is quasi-judicial and in a 
doubtful case should be considered by 
Yocal assessors. Chicago, B. & Q. R. 
Co. v. Box Butte County, 155 N.W. 
881, 99 Neb. 208, Ann.Cas.1918D 1037. 

45. Great Northern Ry. Co. v. 
State, 147 P. 57, 84 Wash. 700; North- 
ern Pac. Ry. Co. v. State, 147 P. 45, 
84 Wash. 510, Ann.Cas. 1916E 1166. 

46. Missouri, etce., R. Co. v. Shan- 
non, 100 S.W. 138, 100 Tex. 379, 10 


ae ae 681 [aff (Civ.App.) 97 S. 
f 7) 

47. State v. Mississippi, A. & W. 
Ry. Co., 212 S.W. 317, 138 Ark. 483. 

48. Of be Sarai property in gen- 
eral see supra § 83 

49. 'U.S.—Baker ue Druesedow, 44 
S.Ct. 40, 263 U.S. .137,. 68, L.Ed, .212 
[aff (Tex.) 229 S.W. 493 (rev [Civ. 
App.] Baker vy. Druesdow, 197 Daee 
1043)]; Pittsburgh, C. C. & St. Tit 
Co. v. Backus, 14 S.ct. 1114, 154 oe 
421, 38 L.Ed. 1031; Union Pac. R. 
Co.ive Ryan's S.Ct 601, 113. Se 565 
28 L.Ed. 1098: Taylor v. Secor, 92 U. 
S. 575..23 L.Ed. 663; Michigan Rail- 
road Tax Cases, 138 F. 223 [aff 26 S. 
Ct. 459, 201 U.S. 245, 50 L.Ed. 744]; 
Smith v. Rackliffe, 83 EF. 983. 

Ala.—Nashville, etc., R. Co. v. State, 
30 So. 619, 129 Ala. 142. 

Colo.—Ames v. People, 56 P. 656, 26 
Colo. 83; Hall v. American Refrigera- 
tor Transit Co.,.51 P. 421, 24 Colo. 
291, 65 Am.S.R. 223, 56 L.R.A. 89 [aff 
Aeon 599, 174 U.S. 70, 43 L.Hd. 


Fla.—Harkness v. Seaboard Air 
Line Ry., 128 So. 264, 99 Fla. 1027. 

Ga.—Wright v. Central of Georgia 
R. Co., 91 S.E. 471, 146 Ga. 406 [rev 
on other grounds 39 S.Ct. 181, 248 U.S. 
525, 638 L.Ed. 401 (aff reh 40 S.Ct. 1, 
250 'U.S. 519, 63 L.Ed. 1123)]. 

Idaho.—McConnell v. 
Equalization, 83 P. 494, 11 Idaho 652; 
Oregon Short-Line R. Co. v. Gooding, 
59 P. 821, 6 Idaho 773. 

Ill.—Law v. Peo., 87 Ill. 385. 

Ind.—Clark v. Vandalia R. Co., 86 
N.E. 851, 172 Ind. 409: Jeffersonville 
v. Louisville, etc., Bridge Co., 83 N.E. 
337, 169 Ind. 645. 

Iowa.—Chicago, ete., Co. 
Davenport, 1 N.W. 720, Bit Iowa “451: 
Dubuque v. Chicago, ete., IX. Re On, 47 
Towa 196. 


Kan.—Missouri River, ete., R. Co. 
v. Morris, 7 Kan. 210. ‘ 
Ky. —Cincinnati, ete, R. 


Com., 
eS: 301, 29 L.Ed. 414]; Vanceburg, 
ete:; Road Co. v. Maysville, ete, R. 
Co., 68 S.W. 749. 

Me. —State v. Canadian Pac. R. Co., 
60 A. 901, 100 Me. 202. 

Md.—Baltimore, etc., R. Co. v. Wi- 
comico County, 48 A, 853, 93 Md. 113. 

Mo.—State v. Hannibal, etc., R. Co., 
13 S.W. 406, 101 Mo. 120; Hannibal, 
etc., R. Co. v. State Bd. of Equaliza- 
tion, 64 Mo, 294; State v. Severance, 
55 Mo. 378. 

Neb.—State v. Back, 100 N.W. 952, 
72 Neb, 402, 69 L.R.A. 447. 

N.J.—Jersey City v. State Bd. of 
Equalization, 67 A. 38, 74 N.J.Law 
753 [rev 65 A. 903, 74 N.J.Law 382]. 


[§ 853] (b) Valuation. 


State Bd. of. 


Co. . 
81 Ky. 492 [aff 6 S.Ct. 57, 115 | 


An assessment of rail- 


N.C.—Richmond, etc., R. Co. v. Ala- 
mance County, 84 ee 504, 

Or.—Oregon R. Co. v. Umatilla 
County, 81 P. 352, 47 Or. 198. 

Tenn.—Harris v. State, 34 S.W. 
1017, 96 Tenn. 496; Franklin County 
v. Nashville, ete., R. Co., 12 Lea 521. 

Wash.—Great Northern R. Co. v. 
State, 147 P. 57, 84 Wash. 700; North- 
ern Pac. R. Co. vy. State, 147 P. 45, 84 
Wash. 510, Ann.Cas.1916E 1166: Great 
Northern R. Co. v, Snohomish County, 
93 P. 924, 48 Wash. 478 

Duty and authority of assessor to 
make apportionment see supra § 742. 

50. Southern Ry. Co. v. Common- 
wealth of Kentucky, 47 S.Ct. 542, 274 
U.S. 76, 71 L.Ed. 934 [rev and cert 
den 264 S.W. 850, 204 Ky. 388]; Fargo 
v. Hart, 24 S.Ct. 498, 193 U.S. 490, 48 
L.Ed. 761; Director General. of Rail- 


roads v. Hughes, 101 So. 728, 157 
a. 8. 
{a] Thus (1) it would not be vio- 


lative of Const. Amendm. 14 to as- 
sess a franchise of a railroad in the 
state on the mileage basis, treating 
its lines in and out of the state as a 
single system, notwithstanding the 
line within the state is not connected 
with lines out of the state except by a 
terminal railroad company jointly 
owned by several railroads, under Ky. 
St. § 4081. Southern R. Co. v. Com- 
monwealth, 264 S.W. 850, 204 Ky. 388 
[rev and cert den 47 S.Ct. 542, 274 U.S. 
76, 71 L.Hd. 934]. (2) Application of 
unit rule of assessment, under Act 
(1898) No. 170 § 29, to rolling stock of 
interstate railroad leasing track with- 
in state has been held’ not violative 
of Fourteenth Amendment. Director 
General of Railroads v. Hughes, 101 
So, 128, 157 Tua sss 

51. Southern R. Co. v. Common- 
wealth of Kentucky, 47 S.Ct. 542, 274 
U.S. 76, 71 L.Ed. 934 [rev 264 S.w. 
850, 204 Ky. 388]. 

52. Southern R. Co. v. Common- 
wealth of Kentucky, supra; Wallace 
v. Hines, 40 S.Ct. 435, 253 U.S. 66, 64 
L.Ed. 782; Mobile & O. R. Co. v. 
Schnipper, 31 F.(2d) 587. 

[a] Thus a railroad, a majority of 
the stock of which is owned by an- 
other, cannot be considered as a part 
of the latter so that both maybe as- 
sessed aS an integral system, where 
the traffic affairs of the two roads are 
separate and distinct, and the policy 
of each line is determined by its own 
sbest interest. Southern R. Co. v. 
Com., 264 S.W. 850, 204 Ky. 388 [rev 
on other grounds 47 S.Ct. 542, 274 U. 
S. 76, 71 L.Ed. 934]. 

58. Southern R. Co. v. 
supra. 


Com., 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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road property is to be based upon its fair or actual 
value** for the purpose for which it is intended and 
to which it is devoted,®® and in its actual condi- 
tion,°® and the standard of value is ordinarily the 
amount for which the property, as a railroad, would 
sell at a fair and free sale,®’ the question in each 
case being essentially one of fact.°& No single factor 
determines such value, or is controlling,®® and there 
is no settled or infallible rule for determining the 
value,®® but in making the assessment the assessing 


54 Chicago & N. W. R. Co. v. Eve- 
Jand, 13 F.(2d) 442 [cert gr 47 S.Ct. 
112, 273 U.S. 680, 71 L.Ed. 837, and 
dism 47 S.Ct. 332, 273 U.S. 740, 775, 
71 L.Ed. 886]; Morgan’s Louisiana, 
etc., R., ete., Co. v. Iberia Parish Bd. 
of Reviewers, 3 So. 507, 41 La.Ann. 
1156; Long Dock Co. v. State Board 
of Assessors, 97-A. 900, 89 N.J.Law 
108 [aff 101 A. 367, 90 N.J.Law 701, 
702, and 101 A. 868, 90 N.J.Law 702, 
703]. See United New Jersey R. & 
Canal Co. v. State Board of Taxes and 
Assessment, 134 A. 669, 103 N.J.Law 
*33; United New Jersey R. & Canal Co. 


v. State Board of Taxes and Assess-- 


ment, 134 A. 672, 4 N.J.Misc. 828 (both 
holding that the act creating a board 
of public utility commissioners does 
not prevent railroad property from 
being assessed at its true value). 
And see cases infra notes 55, 56. 

55. Great Northern R. Co. v. Ok- 
anogan County, 223 F. 198; State v. 
Illinois Cent. “R., Co.,, 27. Ill. 64,79 
396; Louisville, etc., R. Co. v. 
State, 8 Heisk. (Tenn.) 663. See Long 
Dock Co. v. State Board of Assessors, 
97 A. 900, 89 N.J.Law 108 [aff 101 A. 
367, 90 N.J.Law 701, 702, and 101 A. 
368, 90 N.J.Law 702, 703] (holding 
that the increased value of the sepa- 
rate items and parcels because as- 
sembled into a completed whole ap- 
propriated to railroad purposes may 
be considered). Compare Long Dock 
Co. v. State Board of Assessors, 73 A. 
53, 78 N.J.Law 44 [aff 80 A. 1135, 79 
N.J.Law 604] (holding that, where 
the franchise of a railroad company is 
to be separately assessed for taxa- 
tion, no addition to, or enhancement 
of, the actual market value of its 
property should be made by reason of 
the use of the property under the 
railroad franchise). 

56. United New Jersey R. & Canal 
Co. v. State Board of Taxes and As- 
sessment, 128 A. 427, 101 N.J.Law 
303 [reh den 128 A. 801, 3 N.J.Misc. 
475]. 

57. Ill—State v. Illinois Cent. R. 
Co., 27 Ill. 64, 79 Am.D. 396. 

La.—Morgan’s Louisiana, etc., 
etc., Co. v. Iberia Parish, 3 So. 5 
41 La.Ann. 1156. 

N.H.—Atlantic, etc., R. Co. v. State, 
6) N.H. 1338. 

N.J.—Long Dock Co. v. State Board 
of Assessors, 73 A. 53, 78 N.J.Law 44 
[aff 80 A. 1135, 79 N.J.Liaw 604]. 

N.Y.—Peo. v. Pond, 13 Abb.N.Cas. 
1, 28 Hun 491 [appeal dism 92 N.Y. 
643]. 

58. United New Jersey R. & Canal 
Co. v. State Board of Taxes and As- 
sessment, 134 A. 669, 103 N.J.Law 33; 
United New Jersey R. & Canal Co. v. 
State Board of Taxes and Assessment, 
134 A. 672, 4 N.J.Misc. 828. ° 


Eng 
07, 


59. Harris Trust & Savings Bank 
vy. Earl, 26 F.(2d) 617; Chicago & N. 
Ww. R. Co. v. Eveland, 285 F. 425 


[vacated on_ other grounds 289 F. 
783]; Great Northern R. Co. v. Okan- 
ogan County, 223 F, 198; Morgan’s 
Louisiana, etc., R., etc., Co. v. Iberia 
Parish Board of Reviewers, 3 So. 507, 
41 La.Ann. 1156; Kansas City, M. & 
O. R. Co. of Texas v. Rochester In- 
dependent School Dist., (Tex.Civ. 
App.) 292 S.W. 964. 

60. Chicago, R. I. & P. R. Co. v. 
State, 197 N.W. 114, 111 Neb. 362. 

61. U.S.—Chicago & N. W. R. Co. 
vy. Eveland, 285 F. 425 [vacated on 
other grounds 289 F. 783]. 
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Ind.—Pittsburgh, etc., R. Co. 
Backus, 33 N.H. 432, 133 Ind. 625 Laff 
14 S.Ct. 1114, 154 U.S. 421, 38 L.Ed... 
1081]; Indianapolis, ete., R. Co. v. 
Backus, 33 N.E. 443, 133 Ind. 609 [aff 
14 S.Ct, 1114, 154 U.S. 438, 38.L.Ed. 
1040]; Terre Haute, ete., R. Co. v. 
Marion County, Wils. 380. 

Ky.—Owensboro, etc., R. Co. v. Lo- 
gan County, 11 S.W. 76, 11 Ky.L. 99. 

La.—Morgan’s Louisiana, ete, R., 
etc., Co. v. Iberia Parish Board of 
Reviewers, 3 So. 507, 41 La.Ann, 1156. 

Miss.—Gulf & 8. I. R. Co. v. Adams, 
38 So. 348, 85 Miss. 772. 

Neb.—State v. Savage, 91 N.W. 716, 
65 Neb. 714. 

Or.—Oregon, etc., R. Co. v. Jackson 
mont 64 P: 307, 65 P. 369, 38 Or, 

Tenn.—Louisville, RCo: 
Bate, 12 Lea 573. 

And see cases infra-notes 63-68. 

[a] Particular factors to be con- 
sidered (i): include the connections 
of the road with trunk or interstate 
lines (Pittsburgh, etc., R. Co. v. Back- 
us, 33 N.E. 432, 133 Ind. 625 faff 14 S. 


etc., Vv. 


| Ct. 1114, 154 U.S. 421, 38 L.Ed. 1031]), 


(2) the connections of the railroad 
with other roads and its advantages 
for commanding the carrying trade 
(Oregon, etc., R. Co. v. Jackson Coun- 
ty, 64..P. 307,965" BO269,"38" Or. 589); 
(3) the physical condition or depreci- 
ation of the property (Owensboro, 
ete, Rao. «Vv: Logan (County, 1128. 
W. 76, 11 Ky.L. 99), (4). and the right 
of the company to operate its road in 
the manner, on the conditions, and 
with the powers granted in its char- 
ter (Gulf & S. I. R. Co. v. Adams, 38 
So. 348, 85 Miss. 772). 

62. U.S.—Chicago & N. W. R. Co. 
vy. Eveland, 285 F. 425 [vacated on 
other grounds 289 F. 783]. 

Ga.—State v. Southwestern R. Co., 
20 Gan viele 

Neb.—State v. Savage, 91 N.W. 716, 
65 Neb. 714. 

N.Y.—Peo. ex rel. Lehigh Valley 
R. Co. v. Burke, 223 N.Y.S. 168, 221 
App.Div. 248 [rev on other grounds 
160 NIB. .19;, 247..N.¥.. 22715 4 Peo:.,.ex 
rel. Manhattan R. Co. v. Barker, 39 
N.Y.S. 682, 6 App.Div. 356 [rev on 
other grounds 46 N.E. 875, 152 N.Y. 
417]. 
en eh Tes County v. Mississip- 
DL & oT. Ra ico:, dS. VW. 

[a] Admissions by company as to 
amount of its taxable property in pre- 
ceding years may be taken into con- 
sideration. Peo. ex rel. Manhattan R. 
Co. v. Barker, 39 N.Y.S. 682, 6 App. 
Div. 356 [rev on other grounds 46 N. 
BGS io. LOUEN: Y 24171. 

[b] Verified reports of company’s 
earnings (1) may properly he taken 
into consideration by the assessors in 
valuing its property for taxation. 
Peo. ex rel. Lehigh Valley R. Co. v. 
Burke, 223 N.Y.S. 168, 221 App.Div. 
248 [rev on other grounds 160 N.H. 
19, 247 N.Y. 227]. (2). Harnings of 
company as factor in arriving at 
value of property see infra text and 
notes 67, 70. 

Statement or return by corporation 


'see supra §§ 820-830. 


63. Harris Trust & Savings Bank 
v. Earl, 26 F.(2d) 617; Great North- 
ern R. Co. v. Okanogan County, 223 
F, 198; Trustees of Cincinnati South- 
ern R. v. Guenther, 19 F. 395; Cen- 


tral R. Co. v. State Bd. of Assessors, ' 


7 A. 306, 49 N.J.Law 1; Oregon & 


we CER Re Ooh iv: 


32, 16 Lea 401. 
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officer or board should consider all the facts which 
enter into the market value of the property,*! ob- 
taining all the information possible from all perti- 
nent and reliable sources.®? 
take into account the original cost of construction 
or acquisition of the property,®? its replacement 
cost,°* the aggregate amount of the company’s cap- 
ital and bonded debt, as representing its invest- 
ment,®® the rental value of the road,** its income 
and earning capacity,®* and the current market value 


Thus it is proper to 


Jackson County, 64 P. 
307, 65 P. 369, 38 Or. 589. Compare 
State v.. Virginia, etc., R. Co., 46 P. 
723, 23 Nev. 288, 35 L.R.A, 759; State 
v. Central, Pac. .R.\Co.,°10) Neve.475 
Oregon-Washington R. & Nay. Co. v. 
Thurston County, 167 P. 930, 98 Wash. 
158 [error dism 38 S.Ct. 335, 246 U.S. 
678, 62 L.Ed. 934] (all holding that 
the first inquiry is as to the actual 
cost, that being prima facie the value 
of the property, except that, if the 
actual cost exceeds the necessary 
cost, the latter is the value; but that, 
if the road is not able to earn a rea- 
sonable return on stich cost, and is 
not likely to do so, or the utility of 
the road is not equal to its cost, then 
its value is less than its cost and 
must be determined by its utility 
alone), 

64. Harris Trust & Savings Bank 
v. Earl, 26 F.(2d) 617; Great North- 
ern R. Co, v. Okanogan County, 223 
F. 198; Long Dock Co. v. State Board 
of Assessors, 97 A. 900; 89 N.J.Law 
108 [aff 101 A. 367, 90 N.J.Law 701; 
702, and 101 A. 368, 90 N.J.Law 702, 
703]; Oregon & C. R. Co. v. Jackson 
wick 64 P. 307, 65 P. 369, 38 Or. 


65. Porter v. Rockford, etc., R. Co., 
76° Ill. 561; .Chicago, “etc.) R.. ‘Co. ve 
Cole, 75 Ill. 591; Oregon, etc., R. Co. 
v._ Jackson County, 64 P. 307, 65 P. 
369, 38 Or. 589. See Harris Trust & 
Savings Bank v. Earl, 26 F.(2d) 617 
(holding that bonded indebtedness 
should be considered). 

66. Clark v. Vandalia R. Co., 86 N. 
BH. 851, 172 Ind. 409; Atlantic, etc., R. 
Co. v. State, 60 N.H. 133; People v. 
Feitner, 78 N.Y.S. 308,° 75. App.Div. 
527 [aff 66 N.E. 1114, 174 N.Y. 532]; 
Oregon, etc., R. Co. v. Jackson Coun- 
ty, 64 P. 307, 65 PB. 369, 3@-Or. 589; 

67. U.S.—Great Northern R. Co. v. 
Okanogan County, 223 F. 198; Louis- 
ville, etc., R. Co. v. Coulter, 131 F. 
282 [rev on other grounds 25 S.Ct. 342, 
196 U.S. 599, 49 L.Ed. 615]; Trustees 
of Cincinnati Southern R. v. Guen- , 
ther, 19 F. 395. See Harris Trust & 
Savings Bank v. Earl, 26 F.(2d) 617 
(holding that earning capacity, and 
not actual earnings, is the factor to 
be considered, earning capacity be- 
ing what the property should have 
earned if efficiently managed, and not 
necessarily what it has earned). 


Tll.— State v. Illinois Cent. R. Co., 
27 Ill. 64, 79 Am.D. 396. 
La.—Morgan’s Louisiana, etc., R., 


ete., Co. v. Iberia Parish, 3 So. 507, 
41 La.Ann. 1156. : 

Neb.—Chicago, R. I. & P. R. Co. v. 
State, 197 N.W. 114, 111 Neb. 362; 
rete v. Savage, 91 N.W. 716, 65 Neb. 
714. 

Nev.—State v. Nevada Cent. R. Co., 
81, .P.,.99, 28 Nev. 186;.°113 Am sS.Ri 
834; State v. Nevada Cent. R. Co., 
68 ~“P. 294;° 69 PB. 1042)"26 Nev. 857% 


State v.. Virginia, ‘etc.; RR.» Co.; 49 °P: 
945, 50 P. 607, 24 Nev. 538; State v. 
Virginia, etc.,'""R. Co.) 46. P. 723, 23 


Nev. 283,35 L.R.A. 759. 

N.Y.—Peo. v. Haren, 3 N.Y.S. 86, 
50 Hun 605; Peo. v. Hicks, 40 Hun 
598 [aff 11 N.E. 658, 105. N.Y. 198]; 
Peo. v. Keator, 36 Hun 592, 17 Abb. 
N.Cas. 369 [aff 67 How.Pr. 277, and 
appeal dism 3 N.E. 903, 101 N.Y. 610, 
3 How.Pr.N.S. 210]; Peo. v. Wilder, 
SuIN: Yt. LDS. 

Or.—Oregon, etc., R. Co. v. Jack- 
son County, 64 P. 307, 65 FP. 369, 38 
Or. 589. 
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of its stocks and bonds;®* and of these the two last 
named elements have been said to be of the greatest 
significance,*® although the fact that a railroad is 
being operated without profit, or at a loss, does not 
show the property to be of no value for taxation."° 
Where other similar property exists, its value may 
also be taken into consideration.7! It has been held 
that a railroad company’s money on hand must be 
considered in determining the value of its taxable 
property, and included in the valuation thereof, 
where there is no provision in the statutes for its 
separate taxation.?? 

Second or additional tracks. Where the amount of 
a tax against a railroad company is to be based upon 
the number of miles of its road, or on the average 
valuation per mile, the mileage of “second tracks,” 
or additional tracks, more than one, laid in the same 
right of way, is not to be taken into account, but 
only the mileage of the line as a whole."® 

Value of branch line should be considered in con- 
nection with the relation of the branch to the main 
line.?# 

Valuation of intangibles.7° The intangibles of a 
railroad company, which are the values of its rail- 
road properties, as such, over and above the values 
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and assessed by capitalizing the net earnings of the 
company, and deducting from the result the true 
value of the tangiblé property,“7 unless another 
method is prescribed by statute.7® It has been held 
proper to add to the ascertained valuation of the 
physical property ten per cent thereof for intangi- 
ble values, in the absence of fraud or evidence of 
arbitrary action.*® } 

[§ 854] (c) Deduction of Indebtedness. As in 
the case of other corporations,®® statutes in some 
jurisdictions permit the deduction of indebtedness of 
a railroad, company from the value of its credits or 
assets, in assessing the latter for taxation;*! but 
no debts or liabilities may be deducted unless so au- 
thorized,®? nor, a fortiori, where their deduction is 
prohibited.§% 

[§ 855] (d) Particular Kinds of Property—aa. 
Rolling Stock. Except where a statute particularly 
prescribes the mode of assessment,** rolling stock 
of a railroad company is to be assessed in the same 
manner as other personal property.°® It has been 
held that the rolling stock of an interstate railroad 
company may be valued as a whole, under the so- 
called unit rule,®* and such value apportioned to 
the state in the proportion the number of miles of 


of its physical assets,7® may ordinarily be valued 


68. Harris Trust & Savings Bank | 
v. Earl, 26 F.(2d) 617; Great North- 
ern R. Co. v. Okanogan County, 223 
F. 198; Atchison, T. & S. F. Ry. Co. 
ve Sullivan, 178-7456, 9% C.C1A. 1; 
Taylor v. Louisville, ete., R. Co., 88 
F. 350, 31 C.C.A. 537 [cert den 19S. 
Ct. 887, 172 U.S. 647, 48 L.Ed. 1182]; 
Chicago, R. I. & P. R. Co. v. State, 
197 N.W. 114, 111 Neb. 362; State v. 
Savage, 91 N.W. 716, 65 Neb. 714; 
Oregon, etc., R. Co. v. Jackson Coun- 
ty, 64 P. 307, 65 P..369, 38 Or. 589. 

69. Harris Trust & Savings Bank 
v. Earl, 26 F.(2d) 617; Chicago & N. 
W. R. Co. v. Eveland, 13 F.(2d) 442 
[cert gr 47 S.Ct. 112, 273 U.S. 680, 71 
L.Ed. 837, and dism 47 S.Ct. 332, 273 
U.S. 740, 775, 71 L.Ed. 886]. See 
State v. Virginia, etc., R. Co., 46 P. 
723, 23 Nev. 283, 35 L.R.A. 759 (hold- 
ing that the earning capacity is the 
main consideration, and may be the 
sole criterion in the absence of any 
other factors of sufficient importance 
to affect the result). 

70. Chicago & N. W. R. Co. v. 
Eveland, 285 F. 425 [vacated on other 
grounds 289 F. 783]; Atlantic, etc., 
R. Co. v. State, 60 N.H. 133; People 
ex rel. Hudson & M. R. Co. v. State 
Board of Tax Com’rs, 125 N.Y.S. 895, 
69 Mise. 1; Kansas City, M. & O. R. 
Co. v. Rochester Independent School 
Dist., (Tex.Civ.App.) 292 S.W. 964. 

71. Long Dock Co. v. State Board 
of ,\ssessors, 97 A. 900, 89 N.J.Law 
108 [aff 101 A. 367, 90 N.J.Law 701, 
702, and 101 A. 368, 90 N.J.Law 702, 
7031]. 

72. Clark v. Vandalia R. Co., 86 
N.E. 851, 172 Ind. 409. 

73. Northern Pac. R. Co. v. Koote- 
nai County, 112 P. 320, 19 Idaho 75; 
Adams v. Illinois Cent. R. Co., 46 So. 
50, 92 Miss. 566. 

74. State v. Southwestern R. Co., 
70 Ga. 11; Louisville, etc., R. Co. v. 
Bate, 12 Lea (Tenn.) 573. 

75. Waluation and assessment of 
franchise see infra § 857. 

76. Missouri, etc., R. Co. v. Shannon, 
100 S.W. 138, 100 Tex. 379, 10 L.R.A.N. 
S. 681; Baker v. Druesdow, (Tex.Civ. 
App.) 197 S.W. 1043 [rev on other 
grounds (Commn.App.) 229 S.W. 493 
(aff 44 S.Ct. 40, 263 U.S. 137, 68 L.Ed. 
212)]. See Southern R. Co. v. Com- 
monwealth of Kentucky, 47 S.Ct. 542, 
274 U.S. 76, 71 L.Ed. 934 [rev and 
den cert 264 S.W. 850, 204 Ky. 388] 
(holding that the value of the physi- 


cal elements of a railroad is not the 
sole measure of, or guide to, its val- 
ue in operation, although it cannot 
be said that any additional or intangi- 
ble values inhere in a railroad which 
cannot earn a reasonable rate of re- 
turn on its tangible valuation alone). 

77. Baker v. Druesdow, (Tex.Civ. 
App.) 197 S.W. 1043 [rev on other 
grounds (Commn.Anp.) 229 S.W. 493 
(aff 44 S.Ct. 40, 263 U.S. 137, 68 L. 
Ed. 212)]. 

78. Baker v. Druesdow, (Tex.Civ. 
App.) 197 S.W. 1043 [rev on other 
grounds (Commn.Apn.) 229 S.W. 493 
(aff 44 S.Ct. 40, 263 U.S. 137, 68 L.Ed. 
212)] (holding that, under a statute 
providing that, unless the evidence 
adduced before the assessing board 
shall make it appear unjust or im- 
proper, the board in fixing the true 
value of the entire property of a 
railroad shall take as a basis the ag- 
gregate market or true value of its 
shares of stock and add thereto the 
true or market value of all its mort- 
gage or lien indebtedness, the sum of 
these being deemed the true value of 
the entire property, and shall then de- 
duct the true value of the tangible 
property, and that the remainder shall 
then be deemed the true value of the 
intangible property, the assessing 
board is not absolutely required to 
adopt such method, but must do so 
unless it appears improper or unjust; 
and holding further that the amount 
to be deducted on account of tangible 
property, under such statute, is the 
assessed valuation thereof). 

79. Great Northern R. Co. v. State, 
147 P. 57, 84 Wash. 700; Northern 
Pac. Rea Cowivat tate, bao P84) 84 
Wash. 510, Ann.Cas.1916E 1166. 

80. See supra § 835. 

81. See statutory provisions. 

82. Central Pacific R. Co. v. State 
Bd. of Equalization, 60 Cal. 35 (stat- 
ute permitting deduction of mortgage 
indebtedness except in case of rail- 
road corporations); State v. New 
York, etc., R. Co., 22.A. 765, 60 Conn. 
326 (under a statute permitting de- 
duction of the amount of money actu- 
ally on hand in cash in the treasury, 
no deduction is permissible for mon- 
eys loaned or investments held). See 
Williams v. Bettle, 11 A. 17, 50 N.J. 
Law 132 (holding that, under a stat- 
ute providing that no deduction shall 
be allowed unless applied for, a rail- 


railroad line operated in the state bears to the total 


road company is not entitled to have 
its debts deducted where it has not 
complied with the statute). 

83. Peo. ex rel. Delaware & H. 
Canal Co. v. Feitner, 70 N.Y.S. 500, 
61 App.Div. 129 [aff 63 N.E. 786, 171 
N.Y. 641] (liability of company on 
bonds indorsed by it not deductible 
under statute prohibiting any reduc- 
tion on account of indebtedness as 
surety or guarantor). 

84. See statutory provisions; 
case infra this note, 

[a] Construction of statute.— 
Where a statute provides that the 
assessing board shall first ascertain 
the total value of all the property of 
each railroad company in the state, 


and 


and that from the amount so ascer- — 


tained shall be deducted the value 
of all tangible property except rolling 
stock, and the residue so ascertained 
shall be divided by the total number 
of miles of railroad main track in the 
state owned by each company, and 
that the quotient shall be the unit 
basis of city and village taxation of 
such property, and that the assessed 
valuation of rolling stock in each city 
and village shall be computed by 
multiplying the unit of valuation so 
found for each company by the num- 
ber of miles of the main track of such 
company in such city and village re- 
spectively, the practice of the board 
in assessing rolling stock by taking 
the total value of the rolling stock, 
and separating it as between main 
line and branch line respectively, then 
dividing the main-line value of the 
rolling stock by the main-line mile- 
age, and the branch-line value by the 
branch-line mileage, and then assign- 
ing to each city and village its 
amount, depending upon its location 
on a branch line or main line, is a 
proper interpretation of the statute, 
especially where persisted in and fol- 
lowed for sixteen years, during which 
there were biennial sessions of the 
legislature and no change made in the 
statute, from which it may be con- 
cluded that the legislature approved 
such interpretation. State v. Bryan, 
200 N.W. 870, 112 Neb. 692. 

85. Baltimore & O. S, W. R. Co. v. 
Com., 198 S.W. 35, 177 Ky. 566. 

Assessment of personalty of cor- 
porations in general see supra § 833. 

86. Unit rule for assessment of 
railroad property in general see su- 
Pramwsspee 


For later cases, developments and changes in the law see Annotations, same title and section number, 


we 
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mileage of lines;87 while by other authority it has 
been held that the assessment should be made on the 
basis of the average number of engines and cars 
constantly in use within the state, rather than on a 
Similarly, where the rolling stock 
used in the state is assessed as a whole, it has been 
held that its value should be apportioned among the 
several counties through which the railroad runs 
according to the average number of cars operated 
in each,*® or, as it is held by other authorities, ac- 
cording to the proportionate length of the road there- 
in,®® except where another method of apportionment 
All of the rolling stock 
of a domestic railroad company is to be included in 
capital employed within the state, in assessing the 
latter for taxation,®? except any ‘cars or engines 
shown to be used. exclusively outside the state.°3 


mileage basis.*8 


is prescribed by statute.®! 
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[§ 856] bb, Right of Way and Other Real Estate. 


87. Peo. v. Illinois Cent. R. Co., 
112 N.E. 700, 273 Ill. 220; Director 
General of Railroads v. Hughes, 101 
So. 728, 157 La. 8. 

88. Baltimore & O. S. W. R. Co. v. 
Com., 198 S.W. 35. 177 Ky. 566. Com- 
pare Constantin Refining Co. v. Day, 
85 So. 613, 147 La. 623 (holding it 
not improper or unfair to adopt as a 
basis for assessment the value of 
one car for each five thousand miles 
traveled in the state by all the cars 
of the company). 

s9. Atlantic, ete., R. Co. v. Le- 
sueur, 19 P. 157, 2 Ariz. 428, 1 L.R.A. 
244 [appeal dism 11 S.Ct. 1015, 140 
U.S. 669, 35 L.Ed. 593]; State v. Sav- 
age, 91 N.W. 716. 65 Neb. 714; State 
v. Aldridge, 64 N.E. 582, 66 OhioSt. 
598; Salt Lake County v. State Bad. of 
Equalization, 55 P. 378, 18 Utah 172. 

90. Evansville, ete, R. Co. v. West, 
ot ONE... 1012, 138." Ind:~ 697; — Pitts- 
burgh, etc., R. Co. v. Backus, 33 N.E. 
4320 los. ING. 620 fair 14) S.CE airs; 
154 U.S. 421, 38 L.Ed. 1031]; Rich- 
mond, ete, R. Co. v. Alamance, 84 
N.C. 504; Wabash, etc., R. Co. v. Kel- 
sey, 9 OhioDec. (Reprint) 227, 11 
Cine.L.Bul. 234. 

91. See statutory provisions; 
cases infra this note. 

[a] In Georgia, under Acts (1889) 
p 29 (Pol. Code [1921] § 1038) the 
value of rolling stock is to be dis- 
tributed among the taxing districts 
in accordance with the ratio between 
the value of the “located’”’ property of 
the company in each taxing district 
and the value of all “‘located”’ proper- 
ty of the company. Columbus South- 
ern R. Co. v. Wright, 15 S.E. 293, 89 
Ga. 574 [aff 14 S.Ct. 296, 151 U.S. 470, 
88 L.Ed. 238]. See Greene County v. 
Wright, 54 SB. 951, 126 Ga. 504 [reh 
den 56 S.E. 288; 127 Ga. 150] (appar- 
ently recognizing the rule). 

92. Peo. ex rel. New York Cent. R. 
Co. v. Knight, 65 N.E. 1102, 173 N.Y. 
255; Peo. ex rel. New York Cent. & 
H. R. R. Co. v. Miller, 84 N.Y.S. 1088, 
89 App.Div. 127 [aff 69 N.H. 1129, 177 
N.Y. 584 (aff 26 S.Ct. 714, 202 U.S. 
584, 50 L.Ed. 1155). 

93. Peo. ex rel. New York Cent. R. 
Co. v. Knight, 65 N.E. 1102, 173 N.Y. 
255; Peo. ex rel. New York Cent. & 
H. R. R. Co. v. Miller, 84 N.Y.S. 1088, 
89 App.Div. 127 [aff 69 N.H. 1129, 177 
N.Y. 584 (aff 26 S.Ct. 714, 202 U.S, 
584, 50 L.Ed. 1155)]. 

94. See supra § 833. 

95. Central Pac. R. Co. v. Evans, 
111 F. 71; Huntington v. Central Pac. 
R. Co., 12 F.Cas.No: 6,911, 2 Sawy. 
503; People v. New York Tax Com’rs, 
10 N.E. 437, 104 N.Y. 240; Peo. ex 
rel. Buffalo, etc., R. Co. v. Barker, 48 
N.Y. 70 [aff 48 Barb. 173, 33 How.Pr. 
150]; Albany, etc., R. Co. v. Canaan, 
16 Barb. (N.Y.) 244; Oregon, etc., 
R. Co. v. Jackson County, 64 P. 307, 65 
P. 369, 38 Or. 589. See Harris Trust 
& Savings Bank v. Earl, 26 F.(2d) 
617 (holding a particular valuation 
not excessive). And see cases infra 


and 


note 96. 

96. Peo. ex rel. Delaware, etc., R. 
Co. v. Clapp, 46 N.E. 842, 152 N.Y. 
490, 39 L.R.A. 237; Peo. ex rel. New 
York Cent. & H. R. R. Co. v. Hanking, 
137 N.Y.S. 365, 152 App.Div. 488. See 
Peo. ex rel. New York. O. & W. R. Co. 
v. Shaw, 128 N.Y.S. 177, 148 App.Div. 
811 [aff 95 N.E. 11387, 202 N.Y. 556] 
(holding that the reproduction cost 
may properly be considered the prop- 
er valuation, and is the maximum val- 
uation for the best and most profitable 
railroad); Peo. ex rel. Lake Shore & 
MoIVSe Ry. Comey.  bizellSst66ENncys: 
553 (holding that the assessed value 
of a railroad cannot exceed the value 
of the land together with what it 
would reasonably cost to reproduce 
the railroad and structures thereon 
in the condition found by the asses- 
sors at the time of making the as- 
sessment). Compare Peo. ex. rei. 
Hudson & M. R. Co. v. State Board 
of Tax Com’rs, 96 N.E. 435, 203 N.Y. 
119 (holding, in the case of an uncom- 
pleted and not operating railroad, 
that, until it is shown by actual ex- 
perience in operating it that the struc- 
ture and road are worth less than the 
cost of reproduction, such cost is the 
best evidence of its value). And see 
cases infra this note. 

[a] Reproduction cost.—(1) Items 
of interest on expenditures before the 
commencement of operation should 
not be considered a part of the re- 
production cost, where the length of 
time it would take to put the railroad 
into operation is purely speculative. 
Peo. ex rel. New York, O. & W. R. Co. 
v. Shaw, 128 N.Y.S. 177, 1438 App.Div. 
811 [aff 95 N.B. 1137, 202 N.Y. 556]. 
(2) No amount should be included in 


the reproduction cost for the expense}, 


of procuring abstracts of title and for 
condemnation proceedings, where it 
is not shown from how many owners 
the various parcels of land were tak- 
en, and there is no real basis upon 
which such costs may be computed. 
Peo. ex rel. New York, O. & W. R. Co. 
v. Shaw, supra. (3) In determining 
the reproduction cost of a _ short 
length of railroad, constituting a 
mere fraction of the whole system, 
an item of salary of president and 
auditor is properly excluded. Peo. 
ex rel. New York, O. & W. R. Co. v. 
Shaw, supra. (4) In computing the 
cost of reproduction an allowance for 
depreciation must be made, if there 
has been depreciation, by dividing the 
values of the’ various kinds of tangi- 
ble property by the number of years 
of their estimated physical life. Peo. 
ex rel. Lake Shore & M. S. Ry. Co. v. 
Wizell, 166 N.Y.S.. 553. (5) In deter- 
mining the value of a railroad on the 
basis of the reproduction cost, noth- 
ing should be allowed or included for 
the amount which the company would 
have to pay as damages for deprecia- 
tion of adjacent lands if the road 
were being constructed at the time 
of the assessment. Peo. ex rel. New 
York, O. & W. R. Co. v. Shaw, supra; 
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The right of way of a railroad company, like all oth- 
er land of corporations,®* is to be assessed for pur- 
poses of taxation at its fair cash value,®® which has 
been held to be ordinarily equal to the cost of re- 
producing it;®® but in arriving at such value the 
right of way is not to be considered merely on a 
basis of area or amount, or to be appraised the same 
as adjoining lands devoted to ordinary uses, but 
must be treated as part of the system of railroad, 
and assessed with reference to its value for railroad 
purposes, its situation, and any incidental advan- 
This rule, however, applies only to lands 
used directly in connection with the business of the 
railroad, and not to other real property owned by 
a railroad company but not so used, which is to 
be valued and assessed in the same manner as the 
realty of private persons.°§ 


In some states, under 


Peo. ex rel. New York Cent. & H. R. 
R. Co. v. Hilts, 58 N.Y.S. 434; 27 Misc. 
290 [aff 62 N.Y.S. 1145, 47 App.Div. 
629 (aff 57 N.E. 1122, 163 N.Y. 594)). 

[b] Rule not conclusive.—‘‘This 
rule [that the fair value is equal to 
the cost of reproduction] is presump- 
tive rather than conclusive, for there 
may be instances where the struc- 
tures existing upon the land are dis- 
proportionate to the proper use of the 
land for railroad purposes, and thus 
do not, to the extent of the cost of 
reproduction, add to the value of the 
railroad system considered as real 
estate.’’ Peo. ex rel. New York Cent. 
& H. R. R. Co. v. Hanking, 137 N.Y.S. 
365, 368, 152. App.Div. 488. 

97. Ill.—St. Louis Bridge, etc., R. 
Co. v. People, 21 N.E. 348, 127 M111. 
627; Chicago, etc., R. Co. v. Lee Coun- 
ty, 44 Ill. 248. See Peo. v. Illinois 
Cent. R. Co., 138 N.E. 598, 307 Tll. 265 
(holding that, in assessing the por- 
tion of a railroad within each county, 
town, or district, the relative values 
of the lands in the different localities 
through and over which the road 
passes are not to be considered, but 
the line as a whole is to be treated as 
a single property, and not to be as- 
sessed on any higher valuation per 
mile in one locality than in another). 

Kan.—Kaneas Pac. R. Co. v. Wyan- 
dotte County, 16 Kan. 587. 

Md.—Northern Cent. Ry. Co. v. City 
of Baltimore, 104 A. 44, 132 Md. 497. 

N.Y.—Peo. v. Barker, 48 N.Y. 70 
[aff 48 Barb. 173, 33 How.Pr. 150]; 
Peo. ex rel. New York Cent. & H. R. 
R. Co. v. Hanking, 137 N.Y.S. 365, 152 
App.Div. 488; Peo. v. Reid, 19 N.Y.S. 
528, 64 Hun 553. See Peo. v. Clapp, 
468 N.E. 842, 152 N.Y. 490, 39 L.R.A. 
237 (recognizing rule). Compare Al- 
bany, ete., R. Co. v. Osborn, 12 Barb. 
223 (where it was said that the right 
of way is to be assessed in the same 
manner as the adjacent lands belong- 
ing to individuals, and without refer- 
ence to other parts of the railroad, 
and that the question whether the 
road is well or ill managed, or is 
profitable or unprofitable to the stock- 
holders, is not for the consideration 
of the assessors); Albany, etc., R. Co. 
v. Canaan, 16 Barb. 244 (to same ef- 
fect). 

Or.—-Oregon, etc., R. Co. v. Jack- 
son County, 64 P. 307, 65 P. 369, 38 
Or. 589. 

Tex.—State v. St. Louis Southwest- 
ern R. Co., 96 S.W. 69, 43 Tex.Civ. 
App. 533. 

Va,—Baltimore, Ruy Covey. 
Koontz, 77 Va. 698. 

But see Huntington v. Central Pac. 
R. Co., 12 F.Cas.No. 6,911, 2 Sawy. 5038 
(holding that the right of way is to 
be assessed simply as so much real 
estate, and that the improvements or 
superstructure are not to be taken 
into account in fixing its value, where 
the statute contemplates the sepa- 
rate valuation of improvements and 
land). 

98. Toledo, etc, R. Co. v. Lafay- 


etc., 
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statutes so providing,®® the land and the buildings, 
improvements or superstructure thereon should be 
It has been held 
that land of a railroad company is to be deemed the 
property of a resident, and not of a nonresident, 
of the municipality in which it is assessed.” 

[§ 857] (2) Assessment of Franchise. The value 
of franchises or privileges of a railroad company 1s 
to be ascertained in accordance with the rules ap- 
plicable to the assessment of franchises of other 
A statutory requirement that spec- 
ified factors be considered in arriving at the value 
of a franchise does not make such factors conclu- 


separately valued and assessed.* 


corporations.® 


sive or controlling.* 


[§ 858] (3) Valuation of Capital—(a) In Gener- 
al. The general rules respecting the assessment and 
valuation of the capital stock of corporations, in- 


cluding railroad companies, have 
elsewhere in this treatise.® 


ette, 22 Ind. 262. at 

99. See statutory provisions. 

1. Huntington vy. Central Pac. R. 
Co., 12 F.Cas.No. 6,911, 2 Sawy. 503; 
State v. Duncan, 219 P. 638, 68 Mont. 
420. See New York, ete., R. Co. v. 
Yard, 43 N.J.Law 121 [rev on other 
grounds 43 N.J.Law 632] (holding 
that, under a statute speaking of the 
valuation of real property and of the 
improvements thereon, separate ap-, 
praisements are “quite proper’). : 

Si-Buitalo,:etesi sR. Co.) Vi)-rie 
County, 48 N.Y. 93; Peo. ex rel. Buf- 
falo, etc., R. Co. v.. Barker, 48 N.Y. 
70 [aff 48 Barb. 173, 338 How.Pr. 150]; 
Peo. ex rel. Dunkirk, etc., R. Co. v. 
Cassity, 46 N.Y. 46. f 

3. Southern Pac. Co. v. Com,, 120 
S.W. 309, 134 Ky. 410. 

Assessment of franchises and priv- 
ileges in general see supra § 834. 

4 Southern Pac. Co. v. Com., 120 
S.W. 309, 1384 Ky. 410. 

5. See supra §§ 836-840. 

6. Ohio, ete., R. Co. v. Weber, 96 
Ill. 443; Com. v. Delaware, etc., R 
Con jae) tANiL57, 146i at 96 soConiew. 
Lake Shore, etc., R. Co., 23 Pa.Dist. 
1111; Com. v. Lake Shore, etc. R. 
Co., 11 Pa.Dist. 318; Com. v. Pullman 
Palace Car Co., 2 Pa.Dist. 618, 13 Pa. 
Co. 54; Com. v. Lake Shore, ete., R. 
Co., 3 Dauph.Co. (Pa.) 172; Com. v. 
Western Union Tel. Co., 2 Dauph.Co. 
(Pa.) 30. Compare Southern Pac. Co. 
v. Com., 120 S.W. 309, 134 Ky. 410 
(holding that such proportion is to 
be considered, but is not conclusive). 

7. See supra §§ 837-840. 

8. Com. v. Delaware, etc., R. Co., 
22 A. 157, 145 Pa. 96; Com. v. Lake 
Shore, etc.) R.'Co:, #23" Pa-Dist® 114175 
Com. v. Lake Shore, ete., R. Co; 11 
Pa.Dist. 318. Compare Michigan 
Southern, etc., R. Co. v. Auditor-Gen., 
9 Mich. 448 (holding that property 
temporarily within the limits of an- 
other state is not deductible, whether 
or not such property is taxable there, 
in arriving at the value of the com- 
pany’s capital). 

9. Mobile & O. R. Co. v. Schnipper, 
31 F.(2d) 587. 

10. Com. v. Lake Shore, ete., R. 
Co.,.23 Pa.Dist.' 1111;\ Com. ‘v:, Lake 
Shore, ete., R. Co. 11 Pa.Dist: 318 
(stock of another domestic corpora- 
tion subject to and paying a tax on 
capital). 

11. Mobile & O. R. Co. v. Schnip- 
per, 31 F.(2d) 587. 

12. State v. Minnesota, etc., R. Co., 
118 N.W. 679, 1007, 106 Minn. 176, 16 
Ann.Cas. 426. See State v. Minneapo- 
lis, etc., R. Co., 142 N.W. 19, 122 Minn. 
106 (holding that, where a company 
and others operating in part over the 
same tracks pay in all the fares col- 
lected by each to a joint fiscal agent, 
who apportions the amount so re- 


In the case of an in- 
terstate railroad, the valuation to be assessed within 
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the state is ordinarily that proportion of the total 
capital which the number of miles of railroad in 
the state bears to the entire mileage of the road.® 

[§ 859] (b) Deductions. As in the case of other 
corporations,’ the value of property of a railroad 
company which is situate outside the state,® or is 
exempt from taxation,® or which is separately sub- 
ject to assessment and taxation in the state,’ is 
ordinarily to be deducted or excluded in arriving 
at the value of its capital or aggregate assets for 
the purposes: of taxation. 
also to be deducted if it has been inéluded in the 
ascertained value of the capital.? 


Nonearrier property is 


[§ 860] (4) Ascertainment of Earnings or Re- 


been set forth 


ceived among the several companies 
according to an agreed plan, the 
amount apportioned to the company 
is its gross earnings, for purposes of 
computing its tax). ‘And see cases 
infra this note. 

[a] Not limited to earnings from 
operation of trains.—The gross earn- 
ings of a railroad company, for pur- 
poses of taxation, are not limited to 
the earnings derived from the opera- 
tion of trains, but include all earn- 
ings received by the company while 
performing work incidental to, or con- 
nected with, the business of trans- 
portation, and which may reasonably 
be considered within the scope of its 
corporate powers. State v. Minne- 
sota, ete.,, R. Co., 118 N.W. 679, 1007, 
106 Minn. 176, 16 Ann.Cas. 426. 

[b] Gross earnings include: (1) 
Rent from tracks and terminals. De- 
troit, etc., R. Co. v. Comr. of Rail- 
roads, 77 N.W. 631, 119 Mich. 182; 
Com. v. New York, ete., R. Co., 22 A. 
212, 145 Pa. 38 [aff 15 S.Ct. 896, 900, 
158 'U.S. 431, 440, 39 L.Ed. 1043, 10461. 
Compare State v. St. Paul, etc., R. 
Co., 15 N.W. 807, 30 Minn. 311 (hold- 
ing that compensation paid to a rail- 
road company by another such com- 
pany for the right to run trains over 
the lines of the former is not part 
of its gross receipts ‘‘on account of 
the operation of’ its railroad, with- 
in a tax statute). (2) Money re- 
ceived for services in switching or 
shifting cars. State v. Illinois Cent. 
R. Co., 92 N.E. 814, 246 Ill. 188; De- 
troit, ete, R. Co. v. Comr. of Rail- 
roads, supra; State v. Minnesota, etc., 
R. Co., 118 N.W. 679, 1007, 106 Minn. 
176, 16 Anh.Cas. 426. (3) The amount 
received by a company for its cars 
employed in transportation, in excess 
of the amount paid out by it for the 
use of cars of other companies, the 
operation up to the point where the 
accounts balance being a mere ex- 
change of the use of cars. State v. 
Illinois Cent. R. Co., supra; State v. 
Minnesota, etce., R. Co., supra; State 
v. Mc¥Fetridge, 24 N.W. 140, 64 Wis. 
130. Compare State v. Great North- 
ern R. Co., 203 N.W. 453, 163 Minn. 88 
[error dism Great Northern R. Co. v. 
State of Minnesota, 47 S.Ct. 348, 273 
U.S. 658, 71 L.Ed. 326] (holding that, 
under a statute basing the tax on 
gross receipts derived from operation 
within the state, all rentals derived 
from the use of the cars by compan- 
ies operating no lines within the 
state must be excluded, and no more 
included of rentals from foreign com- 
panies whose lines extend into the 
state than the proportion earned from 
use within the state); Com. v. Buf- 
falo, etc., R. Co., 41 Pa.Co. 190 (hold- 
ing that sums received by a rail- 
road company for the use of its cars 


ceipts. Where the tax upon a railroad company or 
its property is to be measured by its gross earnings 
or receipts, there should be taken into account its 
entire income and revenues from railroad transpor- 
tation and allied and incidental services and activi- 
ties,1? or, according to other authority, all receipts 


on the lines of other companies are 
not to be included in computing the 
tax under a statute imposing a tax 
based upon gross receipts from ‘“pas- 
senger and freight traffic trans- 
ported wholly within the state”). (4) 
Receipts from other railroad com- 
panies for the use of work trains em- 
ployed in construction work. State 
v. Minnesota, ete., R. Co., Supra. (5) 
Interest received on loans and de- 
posits. Detroit, etc., R. Co. v. Comr. 
of Railroads, 77 N.W. 631, 119 Mich. 
132. But see State v. Illinois Cent. 
R. Co., 92 N.E. 814, 246 Ill. 188; State 
v. Minnesota, etc., R. Co., supra (both 
holding that inclusion of such items 
is improper). (6) Railroad company’s 
share of the. receipts from a union 
depot’s parcel checking room, which 
receipts are applied to reduce the 
operating expenses of the depot, the 
balance of such expenses being shared 
by the companies using the station. 
State v. Chicdgo & N. W. R. Co., 232 
N.W. 108, 181 Minn. 625; State v. 
Chicago, R. 1. & P. R. Co., 232 "NW. 
105, 233 N.W. 866, 181 
(7) Amount charged, but not col- 
lected, as the value of transporta- 
tion of soldiers and property of the 
United States during the period for 
which the railroad was under fed- 
eral control.’ Payne v. Richardson, 
207 P. 547, 186 Cal. 103. (8) Sums 
received for drayage or transfer of 
freight between the company’s lines 
or stations and those of other com- 
panies, incidental to the company’s 
transportation business. State v. Il- 
linois Cent. R. Co., supra. 
ceipts from hotels, eating houses, and 
dining cars, maintained and operated 
for the benefit of patrons of the road. 
State v. Illinois Cent. R. Co., supra. 
(10) The value of transportation 
furnished in exchange for printing 
and advertising. State v. Illinois 
Cent. R. Co., supra. (11) A proper 
portion of the sums received under 
an arbitrary charge for the transpor- 
tation of freight and passengers over 
an interstate bridge. State v. Illinois 
Cent. R. Co., supra. (12) Receipts 
from the transportation of interstate 
commerce. State v. Illinois Cent. R. 
Co., supra. 

[ec] Items not included in gross 
earnings: (1) Money received from 
the sale of old materials, supplies, 
and equipment, or of the surplus of 
materials and supplies not necessary 
for the company’s own use. State v. 
Minnesota, etc., R. Co., 118 N.W. 679, 
1007, 106 Minn. 176, 16 Ann.Cas. 426. 
(2) Money derived from rentals up- 
on the right of way, garnishee fees, 
commissions from insurance com- 
panies, rental from telephone com- 
panies over the right of way, bill- 
board privileges, or the sale of hav, 


For later cases, developments and changes in the law see Annotations, same title and section number. 


(9) Re-. 
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arising from or growing out of the employment of its 
capital, whether in the transportation business or 
otherwise,*® for the fiscal year for which the tax is 
to be paid,** unless the statute expressly designates 
the receipts to be included, in which case all others 
are to be excluded;'® and a company cannot, by 
any traffic agreement or arrangement with other 
companies, prevent any part of its actual gross 
earnings from being regarded and taken into account 
as such, for the purposes of the tax.1® 
assessment is to be made upon the basis of net earn- 
ings, the amount is to be ascertained by deducting 


Sstumpage, etc. State v. Minnesota, 
etc., O., Supra. (3) Interest on 
bank deposits or from loans or se- 
curities. State v. Illinois Cent. R. 
Co., 92 N.E. 814, 246 Ill. 188; State 
v. Minnesota, etc., R. Co., supra. But 
see Detroit, etc., R. Co. v. Comr. of 
Railroads, 77 N.W. 631, 119 Mich. 132 
(holding such items proper to be in- 
cluded). (4) Receipts for labor and 
supplies, at actual cost, furnished for 
the purpose of constructing and re- 
pairing spur tracks for private par- 
ties and to secure facilities for the 
receipt of freight. State v. Minne- 
sota, ete., R. Co., supra. (5) Money 
received from other railroad com- 
panies for the repair of their cars, 
based upon actual cost, under a recip- 
rocal agreement between the com- 
panies, State v. Minnesota, etc., R. 
Co., supra. (6) Sums received by one 
company from another in reimburse- 
ment of the actual cost of services 
performed by the former for the lat- 
ter, under an agreement made in good 
faith and not in fraud, subterfuge. or 
evasion of the obligations of either 
party. State v. Northern Pac. R. Co., 
153 ON. WwW. 850. 180° Minne ‘377%, Cid 
Sums included in the gross amount 
collected by the company from ship- 
pers, for draying and switching be- 
tween its lines and those of other 
companies, performed by such other 
companies, and which sums are col- 
lected for and paid over to such oth- 
er companies. State v. Illinois Cent. 
R. Co., 92 N.E. 814, 246 Ill. 188. (8) 
The amount which might have been 
received had the company charged it- 
self at the usual rates for transport- 
ing its own supplies and materials 
over its own lines. Payne v. Richard- 
son, 207 P. 547, 186 Cal. 103; State v. 
Minnesota, ete., R. Co., supra. (9) 
Charges lawfully and properly re- 
bated to shippers; but the burden is 
on the company to show that the re- 
bate is tawful. State v. Illinois Cent 
R. Co., supra. (10) Sums received 
under a flat or arbitrary charge for 
transporting passengers and freight 
across a bridge which is wholly out- 
side the state, although an approach 
to the bridge is within the State. 
State v. Illinois Cent. R. Co., supra. 
(11) Compensation received for car- 
rying the United States mails. Peo. 
v. Morgan, 68 N.Y.S. 135, 57 Apo. 
Div. 302 [aff 60 N.E. 1041, 168 N. 


Beall ‘ 

ray Rentals paid for leased lines 
should not be deducted from gross 
earnings, in ascertaining the amount 
of the latter for taxation, whether 
such rentals be a lump sum or be ar- 
rived at by computation as to traf- 
fic, receipts, or otherwise. State v. 
Great Northern R. Co., 200 N.W. 834, 
160 Minn. 515 [rearg gr 214 N.W. 
797, 174 Minn. 1, and aff on reh 218 
N.W. 167, 174 Minn. 3]; Cincinnati, 
ete., Traction Co. v. State, 113 N.E 
654, 94 OhioSt. 24; State v. McFet- 
ridge, 24 N.W. 140, 64 Wis. 130. 

{e] Earnings in distinct and un- 
connected business.—(1) Sums_ re- 
ceived by a railroad company from 
the operation of a ferry, entirely sep- 
arate and distinct from its railroad 
business and unconnected therewith, 
are not to be included in its gross 
receipts, for the purposes of a statute 
providing that railroad companies 
shall pay a tax on their property 
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used in the operation of their busi. 
ness, equal to a specified percentage 
of the gross receipts from the opera- 
tions of such companies. Southern 
Pac. R. Co. y. Richardson, 184 P. 3, 
181 Cal. 280. (2) Similarly, receipts 
from a street and interurban rail- 
road owned by a railroad company are 
not to be included in its gross re- 
ceipts, for purposes of taxation un- 
der such statute. Peo. v. Southern 
Pac. Co., 290. P.26)'209' Cal. 578." To 
same effect State v. Boston & M. R. 
Co., 121 A. 541, 123 Me. 48. 

{f{] “Gross income,’ “gross pro- 
ceeds,” and “gross receipts,” as used 
in a statute imposing a tax on rail- 
road companies, are all phrases of 
equivocal import, the meaning of 
which must be determined largely up- 
on their context and the matter to 
which they are applied; and as so 
used they all indicate the total re- 
ceipts of the company before any- 
thing is deducted for the expenses of 
management, including not only pro- 


|ceeds actually received, but those 


that should be credited as fair re- 
muneration for services performed. 
State v. Illinois Cent. R. Co., 92 N.E. 
814, 246 Ill. 188. Z 

13. Peo. v. Roberts, 52 N.Y.S. 859, 
32 App.Div. 113. 

14. State v. Rutland R. Co., 71 A. 
197, 81 Vt. 508. 

15. Com. v. Buffalo, etc., R. Co., 41 
Pa.Co. 190; Com. v. Lehigh Valley 
Transit Co., 41 Pa.Co. 187. And see 
cases infra this note. Compare Peo. 
v. Roberts, 52 N.Y.S. 859, 32 App.Div. 
113 (holding that a statute providing 
for a tax on every railroad company 
to be based upon “its gross earnings 
within the state, which shall include 
its gross earnings from its trans- 
portation or transmission business 
originating and terminating within 
this state, but shall not include earn- 
ings derived from business of an in- 
terstate character,’ does not confine 
the gross earnings to be taxed to 
those from transportation or trans- 
mission). 

[a] Thus (1) under a statute im- 
posing a tax based upon the gross 
receipts of railroad companies from 
“passenger and freight traffic trans- 
ported wholly within the state,” only 
the gross receipts from the carriage 
of freight and passengers, wholly 
within the state, are to be taken into 
account, and so amounts received by 
one company from others for the use 
of its cars on other lines are to be 
excluded from the receipts upon 
which the tax is to be based. Com. v. 
Buffalo, etce., R. Co., 41 Pa.Co. 190. 
(2) Under such a statute, receipts 
from the sale of electric current, by 
an electric railroad company, to a 
light and power company, are not to 
be included in the railroad company’s 
gross earnings for tax purposes. 
Com. v. Lehigh Valley Transit Co., 41 
Pa.Co. 187. (3) Where a statute im- 
poses a tax on a railroad company’s 
gross receipts “on account of the op- 
eration of” its road, compensation 
paid it by another company for the 
right to run its trains over the lines 
of the former is not to be taken into 
account. State v. St. Paul, etc, R. 
Cov ito N-W.30%,0 00) Minn. 311... (4) 
Under a statute imposing a tax on the 
property of railroad companies used 
exclusively in the operation of their 
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all operating expenses from the gross receipts.!? 
In assessing the tax upon an interstate railroad com- 
pany the earnings or receipts are ordinarily to be 
apportioned on the basis of the relative mileages of 
road within and without the state,!*® although it has 
also been held that all factors bearing upon an equi- 
table division of the receipts should be considered.1® 
Similarly, where a part of the lines of a company are 
subject to.taxation on the basis of earnings and 
a part are not, and the earnings are not separated, 
it has been held that the amount of earnings on 
which the tax is to be based is to be determined 


business, to be measured by the gross 
receipts from operation, the gross re- 
ceipts from property only partly used 
in the railroad business are not to be 
included in computing the tax; and 
so receipts from the operation of a 
steamboat owned by a railroad com- 
pany and in part used by it, but no 
severable part of which is exclusive- 
ly used for railroad business, are not 
to be considered as part of its gross 
receipts for taxation. Lake Taho R. 
& Transp. Co. v. Roberts, 143 P. 786, 
168 Cal. 551, Ann.Cas.1916E 1196. 

16. State v. Illinois Cent. R. Co., 92 
N.E. 814, 246 Ill. 188. , 

17. Clark vy. Vandalia R. Co., 86 
N.E. 851, 172 Ind. 409; State v. Board 
of Assessors, 20 So. 670, 48 La.Ann. 
1156; State v. Nevada Cent. R. Co.,. 
81 P. 99, 28 Nev. 186, 113 Am.S.R. 834; 
State v. Virginia, ete., R. Co., 49 P. 
945, 50 P. 607, 24 Nev. 53. Compare 
New York v. Manhattan R. Co., 104 
N.Y.S. 609. 119 Avp.Div. 240 [aff 84 N. 
EH. 745, 192 N.Y. 90] (holding that, 
under a statute imposing a tax based 
upon net income from passenger traf- 
fic, a railroad company is not entitled 
to deduct amounts paid for taxes, 
rental damages paid to abutting own- 
ers, interest on the company’s bonds, 
etc., they being general charges: 
against the corporation and not 
against the passenger traffic). And 
see cases infra this note. 

[a] Items deductible as operating 
expense: (1) Compensation paid for 
the use of equipment, at a specified 
percentage of its value. Com. v. 
Philadelphia, etc., R. Co., 30 A. 145, 
164 Pa. 252. (2) Taxes actually paid. 
State v. Nevada Cent. R. Co., 81 P. 99, 
28 Nev. 186, 113 Am.S.R. 834. 

18. Chicago, etc., R. Co. v. Auditor- 
Gen., 18 N.W. 586, 53 Mich. 79. And 
see cases infra this note. 

[a] Mileage to be taken into ac- 
count.—(1) Track mileage used joint- 
ly by a railroad company with anoth- 
er should be included in the mileage 
of the former, in ascertaining the 
amount of its gross receipts subject 
to taxation in the state. State v. 
Canadian Pac. R. Co., 134 A. 59, 125 
Me. 350. (2) The length of steamboat 
lines operated by a railroad company, 
under its charter, beyond its termini 
should be excluded from the computa- 
tion. State v. Canadian Pac. R. Co., 
60 A. 901, 100 Me. 202. ; 

19. State v. Illinois Cent. R. Co., 92 
N.E. 814, 246 Ill. 188. 

[a]. In case of interstate bridge 
for the transportation of freight and 
passengers over which a flat or arbi- 
trary charge is made, a proportionate 
part of such arbitrary charge should 
be included in the amount of receipts 
taxable, taking into consideration the 
original cost of that part of the 
bridge and approach within the state 
as compared with the cost of that 
part outside, the cost of keeping the 
part within the state in repair as 
compared with that outside, and all 
other factors which, under the cir- 
cumstances, should be considered in 
order to reach’a fair proportion of 
such arbitrary charge which may be 
deemed to have been earned in car- 
rying freight and passengers over the 
portion of the bridge and approach 
within the state. State v. Illinois 


Cent. R. Co., 92 N.E. 814, 246 Ill. 188. 
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by taking that proportion of the total earnings 
which the mileage of the line subject to such tax- 
ation bears to the total mileage of the company’s 
road;?° but, according to other authority, the ap- 
portionment should be made upon an equitable, and 
not merely a mileage, basis, considering in addition 
to mileage the average haul on the respective lines, 
the comparative costs of doing business, the density 
of traffic, and all other factors necessary to reach 


a fair division of the earnings.” 


20. State v. Baltimore, etc., R. Co., 
48 Md. 49. 

21. State v. Illinois Cent. R. Co., 
92 N.E. 814, 246 Ill. 188. 

[a] Company’s apportionment of 
its earnings as between the respective 
lines is not binding upon the state, 
although the method of making the 
apportionment has theretofore been 
acquiesced in by the state for a long 
period; nor can the company by 
agreement or arrangement between 
such lines lessen the proportion or 
amount of the receipts and earnings 
upon which the tax is to be calcu- 
lated. State v. Illinois Cent. R. Co., 
92 N.E. 814, 246 Ill. 188. 

22. See supra §§ 833-844. 

23. See statutory provisions. 

24. U.S.—Fargo v. Hart, 24 S.Ct. 
498, 193 U.S. 490, 48 L.Ed. 761; Fargo 
v. Powers, 220 F. 697: Coulter v. 
Weir, 127 F. 897. 62 C.C.A. 429 [foll 
Coulter v. Weir, 128 F. 1019, 62 C.C.A. 
681; Coulter v. Fargo, 128 F. 1019, 
62 C.C.A. 680]. ‘ 

Ark.—Wells, Fargo & Co.’s Express 
v. Crawford County, 40 S.W. 710, 63 
Arkib 16.0387 RAST. 

Ind.—State v. Adams Express Co., 
42 N.B. 483, 144 Ind. 549 [aff 17 S.Ct. 
991, 165 U.S. 255, 41 L.Ed. 707]. 

Me.—State v. Boston, etc., Exp. Co., 
61 A. 697, 100 Me. 278. 

Minn.—State v. American R. Ex- 
press Co., 236 N.W. 321, 183 Minn. 
244; State v. ‘United States Express 
Co., 131 N.W. 489, 114 Minn. 346, 37 
L.R.A.N.S: 1127 faff 32 S.Ct. 211, 223 
U.S. 335, 56 L.Ed. 459]. 

Nev.—State v. Wells, Fargo & Co., 
150 P. 836, 38 Nev. 505 [aff 39 S.Ct. 
62, 248 U.S. 165, 63 L.Ed. 190]. 

Pa.—Com. v. U. S. Exp. Co., 27 A. 
396, 157 Pa. 579. ‘ 

S.c.—Southern Exp. Co. v. Hood, 49 
S.C.L. 66, 94 Am.D. 141. 

Tenn.—Southern Express Co. v. 
Patterson, 123 S.W. 353, 122 Tenn. 279. 

[a] Gross receipts.—(1) In deter- 
mining the tax upon an express com- 
pany under a statute basing the tax 
on the gross receipts of the express 
business, no deduction is to be made 
on account of the amounts paid to 
railroad companies for transporting 
express matter, although such 
amounts are included in the earnings 
of the railroad companies and they 
have paid taxes based thereon. Com. 
v. United ‘States Express Co., 27 A. 
S9G eo Lode bas 2) os | Com, ys Va) United 
States Express Co., 13 Pa.Co. 225. 
(2) Under a statute imposing a tax 
based upon the gross receipts of an 
express company for business done 
“within this state in connection with 
other companies,” receipts for the 
transportation of express shipments 
originating within the state and con- 
signed to points outside the state, 
which are transferred to foreign 
companies at boundary towns, are to 
be included in computing the tax. 
State v. American R. Express Co., 236 
N.W. 321, 183 Minn. 244. (3) Wnder 
‘such statute, where an express com- 
pany transports goods from one point 
within the state to another point 
within the state, but over a route 
part of which lies outside the state, 
a proportionate part of the receipts 
for such shipment, based on the rela- 
tive mileages of the route within and 
without the state, are to be included 
in the gross receipts on which the 
tax is to be based. State v. United 
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States Express Co., 131 N.W. 489,114 

Minn. 346, 37 L.R.A.N.S. 1127 [aff 32 

SiCt (211, 223.°U.S: 335; 56) heli 459). 

vy ranean to taxation see supra § 
4 


25. Cal.—San Francisco-Oakland 
Terminal Rys. v. Johnson, 291 P. 197, 
210 ‘Cal. 138; San Francisco, ete., R. 
Co. v. Scott, 75.P. 575, 142 Cal. 222. 

Fla.—Bloxham vy. Consumers’ Elec- 
tric Light, etce., R. Co., 18 So. 444, 
ef ria. 519, 51 Am.S.R. 44, 29 L.R.A. 
507. 

Iowa.—Cedar Rapids, etc., R. Co. 
v. Cummins, 101 N.W. 176, 125 Iowa 
430; Marion v. Cedar Rapids, etc., R. 
Co., 94 N.W. 501, 120 Iowa 259. 

La.—St. Charles St. R. Co. v. Bd. 
rear eereen ey 25 So. 90, 51 La.Ann. 


Mass.—Greenfield, ete., R. Co. v. 
Se cle oat 73 N.E. 477, 187 Mass. 


Mich.—Detroit Citizens’ St. R. Co. 
v. Detroit, 85 N.W. 96, 86 N.W. 809, 
125 Mich. 6738, 84 Am.S.R. 589. 

Mo.—State v. Metropolitan St. R. 
Co., 61 S.W. 603, 161 Mo. 188. 

N.J.—Atlantie Coast Electric R. 
Co. v. State Board of Taxes and As- 
sessments, 101 A. 64, 90 NiJ.Law 
353: Phillipsburg Horse Car R. Co. 
v. State Board-of Assessors, 81 A. 
1121, 82 N.J.Law 49; Hoboken R., etc., 
Co. v. State Bd. of Assessors, 44 A. 
960, 64 N.J.Law 172; Public Service 
Co-Ordinated Transport v. Clark, 143 
A, 722,.6 N.J.Mise. 1024 [aff 147 A. 
912, 105 N.J.Law 647]. 

N.Y.—People v. Barker, 59 N.E. 151, 
165 N.Y. 305; New York v. Fulton 
St. R. Co., 115 N.Y.S. 410, 130 App. 


‘Div. 791; Peo. ex rel. Metropolitan St. 


R. Co. v. Barker, 106 N.Y.S. 336, 121 
App.Div. 661 [aff 93 N.E. 378, 200 N. 
Y. 509]; People v. Grout, 103 N.Y.S. 
975, 119 App.Div. 130 [aff 81 N.E. 
1173, 189 N.Y. 510]; People v. Grout, 
103 N.Y.S.—-976, 119° App.Div. 879; 
Brooklyn El. R. Co. v. Brooklyn, 42 
N.Y.S. 683,-11 App.Div. 127; Peonle 
v. Barker, 39 N.Y.S. 776, 7 App.Div. 
27 [rev 39 N.Y.S. 106, 16 Mise. 258 
(atiir4® SNE AS3 Sot ENE Ye 1639) ir 
Brvoklyn El. R. Co. v. Brooklyn. 38 
N.Y.S. 154, 16 Mise. 416, 419 [aff 42 
N.Y.S. 683, 11 App.Div. 127]; Peonle 
v. New York Tax, ete., Com’rs, 19 Hun 
460 [aff 82 N.Y. 459]; People ex rel. 
Mid-Crosstown Ry. v. State Tax Com- 
mission, 192 N.Y.S. 388. 

Tenn.—South Nashville St. R. Co. 
v. Morrow, 11 S.W. 348, 87 Tenn. 406, 
2 L.R.A. 858. 

[a] Gross receipts.—(1) In ascer- 
taining the amount of a tax on street 
railroad companies to be based upon 
their gross receipts, all receipts, and 
not merely those for transportation, 
are to be included in the tax base, 
particularly where the statute impos- 
ing the tax, being in substitution for 
an earlier statute, omitted words 
found in such former statute indi- 
cating that only receipts from trans- 
portation were to be taken into ac- 
count. Atlantic Coast Electric R. Co. 
v. State Board of Taxes and Asgssess- 
101 A. 64, 90 N.J.Law 353. 
(2) street railroad company’s 
gross receipts from operation, for tax 
purposes, include income from restau- 
rants and news stands on ferryboats 
and in waiting rooms of the company. 
San Francisco-Oakland Terminal Rys. 
v. Johnson, 291 P. 197, 210 Cal. 138. 


[§§ 860-861 


[§ 861] d. Miscellaneous Corporations. The gen- 
eral rules governing the determination of the prop- 
erty, value, or basis upon which ‘taxes against cor- 
porations are to be computed,?? except so far as 
they may be modified by the provisions of particu- 
lar statutes,?* are applicable to express eompanies,”* 
street railroad companies,?° sleeping car compa- 
nies,?® ferry companies,?’ telegraph and telephone 
companies,”® gas and electric lighting or power com- 


[b] Deductions.—(1) Money paid 
by a street railroad company to a 
township as one half of the cost of re- 
moving snow from certain streets in 
which the street railroad was op- 
erated, which snow the company was 
required by its franchise to remove, 
is not deductible from the amount 
of its franchise tax, under a statute 
providing that all money payable by 
any street railroad corporation to any 
taxing district for its exclusive use, 
pursuant to any contract, agreement, 
resolution, or ordinance, except for 
paving or repairing any street, shall 
be considered on account or in full 
of the franchise tax, since money so 
paid for snow removal is merely to 
reimburse the municipality for sums 
expended by it for the benefit of the 
company. and is not “for the exclusive 
use of the municipality” within the 
meaning of the_ statute. Public 
Service Co-Ordinated Transport v. 
Clark, 148 A. 722,.6 N.J.Misec. 1024 
[aff 147 A. 912. 105 N.J.Law 647]. 
(2) Deductions from franchise tax of 
amounts paid to municipality in gen- 
eral see supra § 844 text and note 59. 

Liability to taxation see supra §§ 
321. 322. 

26. Pullman Co. v. Trapp, 186 F. 
126, 108 C.C.A. 238; Pullman’s Palace 
Car Co. v. Bd. of Assessors, 55 F. 206 
[aff 60 F. 37, 8 C.C.A. 490]; Pullman 
Southern Car Co. v: Nolan, 22 F. 276 
faff 6 S.Ct. 635. 648, 117 U.S. 34, 51, 
29 L.Ed. 785, 791]; Carlile v. Pull- 
man Palace Car Co., 7 P. 164, 8 Colo. 
320, 54 Am.R. 553; Com. v. Central 
Transp. Co., 22: A. 209, 145 Pa. 89: 
Com. v. Pullman’s Palace Car Co., 13 
Pa.Co. 54: State v. Pullman’s Palace 
Car Co., 23 N.W. 871, 64 Wis. 89. 

Unit method of assessing property 
see supra § 833. 

27. State v. Wiggins Ferry Co., 
106 S.W. 1005, 208 Mo. 622. 

Prcaa er A to taxation see supra § 


28. U.S.—Western Union Tel. Co. 
v. Taggart, 16 S.Ct. 1054, 163 U.S. 1, 
41 L.Ed. 49; Western Union Tel, Co. 
v. Massachusetts, 8 S.Ct. 961, 125 U. 
S. 530, 31 L.Ed. 790. 

Idaho.—McConnell y. State Bd. of 
Equalization, 83 P. 494, 11 Idaho 652. 

Ind.—Western Union Tel. Co. v. 
Taggart, 40 N.E. 1051, 141 Ind. 281, 60 
L.R.A. 671 [aff 16 S.Ct. 1054, 163 U.S. 
1, 41 L.Ed. 49]. 

Iowa.—Chicago, ete., R. Co. v. 
Rhein, 112 N.W. 823, 1385 Iowa’ 404; 
Iowa Union Tel. Co. v. Bd. of Equali- 
zation, 25 N.W. 155, 67 Iowa 250. 

Md.—Postal Telegraph Cable Co. v. 
Harford County Com’rs, 101 A. 600, 
131 Md. 96. 

Minn.—State v. Northwestern Tel. 
Exch. Co., 120 N.W. 534, 107 Minn. 
390; State v. Western Union Tel. Co., 


-104 N.W. 567, 96 Minn. 13. 


Neb.—Western Union Tel. Co. v. 
Dodge County, 117 N.W. 468, 80 Neb. 
23 [aff reh 113 N.W. 805, 80 Neb. 18]; 
Nebraska Tel. Co. v. Hall County, 106 
N.W. 471, 75 Neb. 405; Western Un- 
ion Tel. Co. v. Omaha, 103 N.W. 84, 
73 Neb. 527. 
~ JN. Y.—=Peo! vy. Dolan; 27) Nib 269. 
126 N.Y. 166, 12 L.R.A. 251: Peo. v. 
Campbell, 70 Hun 507, 24 N.Y.S. 208; 
Peo. vy. New York Tax Com’rs, 31 Hun 
638 [aff 1 N.E. 778, 99 N.Y. 254]. 

Ohio.—Stanton v, Tax Commission- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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panies,*® turnpike and toll road companies,?° and 


building and loan associations.*1 


[§ 862] e. Foreign Corporations.*? Except where 
specific statutory provisions are in force with re- 
spect to foreign corporations,*? they are within the 
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general rules governing the determination of the 


nae Ohio, 162 N.E. 756, 28 OhioApp. 

Okl.—In re Assessment of Western 
Union Telegraph Co., 1911, 1912, 130 
P.4566, 35, Okl. 626: 

Pa.—Com. v. Bell Telephone Co., 
12 Pa.Dist.&Co. 617; Com. v. Pennsyl- 
vania Tel. Co., 2 Dauph. Co. 57; Com. 
v. Western Union Tel. Co., 2 Dauph. 
Co. 30. 

Tex.—Western Union Tel. 
State, 62 Tex. 630. 

Que.—Bell Tel. Co. v. Ascot, 16 Que. 
Super. 436. 

[a] VWaluation.—(1) The net earn- 
ings of a telegraph company for a 
single year, standing aione, are nota 
proper criterion by which to deter- 
mine the actual value of its system 
for taxation purposes; and in de- 
termining the value of the property 
of such company the income derived 
from messages sent from and received 
at stations in a given district, com- 
prising only a part of the system, is 
not®the proper measure of the gross 
earnings of that part of the system 
within the district, where the lines 
within such district are used for the 
transmission of messages having nei- 
ther origin nor destination therein. 
Western Union Tel. Co. v. Dodge 
County, 117 N.W. 468, 80 Neb. 23 [aff 
reh 113 N.W. 805, 80 Neb. 18]. (2) 
Valuation of property of corporations 
in general see supra § 833. 

[b] Gross earnings.—(1) Money 
received from messengers employed 
specially to call nonsubscribers to the 
telephone stations, and moneys col- 
lected from the company’s patrons as 
messenger charges paid to persons in 
whose buildings the company’s booths 
are located, are a part of the gross 
earnings of a telephone company, as 
is also a proportionate part of its 
property within. the state resulting 
from its use in interstate commerce; 
but money collected from its patrons 
for other telephone companies with 
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which it has traffic arrangements is- 


not a part of such earnings. State v. 
Northwestern Tel. Exch. Co., 120 N. 
Ww. 534, 107 Minn. 390. (2) Amounts 
received by a telephone company from 
directory advertising, and from the 
sale of equipment and supplies and 
the furnishing of labor as a part of 
its business, are to be included in its 
gross income. Com. v. Bell Telephone 
Co., 12 Pa.Dist.&Co. 617. (3) Gross 
earnings of corporations generally 
see supra § 841. 

Liability to taxation see supra § 


3s 
Unit method of assessing property 
see supra § 833. 

29. Potomac Electric Power Co. vy. 
Rudolph, 58 App.D.C. 261, 29 F.(2d) 
634 [cert den 49 S.Ct. 185, 278 U.S. 
656, 73 L.Ed. 565]; State ex rel. Un- 
jon Electric Light & Power Co. v. 
Baker, 293 S.W. 399, 316 Mo. 853; 
Paterson & P. Gas & Electric Co. v. 
State Board of Assessors, 54 A. 246, 
69 N.J.Law 116; Peo. ex rel. West- 
chester Lighting Co. v. Gaus, 92 N.E. 
230, 199 N.Y. 147; Peo. ex rel. Genesee 
Light & Power Co. v. Sohmer, 147 N. 
Sen eA f 

[a] Gross earnings (1) of an elec- 
tric power company, for purposes of 
taxation, include not merely the earn- 
ings from the production of electric 
power, but also interest and dividends 
received by the company from in- 
vestments, and rent from land, build- 
ings, and equipment. Potomac Hlec- 
tric Power Co. v. Rudolph, 58 App. 
D.C. 261, 29 F.(2a) 634 [cert den 49 
S.Ct. 185, 278 U.S. 656, 73 L.Ed. 565]. 
(2) Under a statute taxing a gas 
company on the basis of the gross 


32 


10 L.R.A. 752; 


annual receipts ‘of its business,” all 
the receipts of its business, and not 
merely receipts from the exercise of 
its municipal franchises, are to be 
taken into consideration. Paterson & 
P. Gas & Electrie Co. v. State Board 
of Assessors, 54 A. 246, 69 N.J.Law 
116. (3) The amount received by an 
electric power company for its elec- 
tric service is not to be diminished 
by deducting amounts paid by it to 
another electric company for elec- 
tricity purchased, although the latter 
includes such amounts as part of its 
gross earnings. Peo. ex rel. Genesee 
Light & Power Co, v. Sohmer, 147 N. 
Y.S. 726. (4) The cost of raw mate- 
rials used by a lighting company for 
the production of gas or electricity is 
not to be deducted from the com- 
pany’s receipts in determining its 
gross earnings. Peo. ex rel. West- 
chester Lighting Co. v. Gaus, 92 N.E. 
230,199 N.¥.) 1472 

sO. Campbell Turnpike Road Co. 
v. Highland Dist., 114 S.W. 286, 130 
Ky. 812; Peo. v. Selkirk, 73 N.E. 248, 
180 N.Y. 401. 

Liability to taxation of: 

Electric light and power companies 

see supra § 293. 

Gas companies see supra § 295. 

31. State v. Redwood Falls Bldg., 
etc., Assoc., 47 N.W. 540, 45 Minn. 154, 
Nebraska Cent. Bldg., 
etc., Assoc. v. Bd. of Equalization, 111 
N.W. 147, 112 N.W. 314, 78 Neb. 472, 
478; Washington Bldg., etc., Assoc. 
v. Hornbacker, 42 N.J.Law 635; 
Washington Bldg., ete., Assoc. v. 
Creveling, 39 N.J.Law 465 [aff 40 N.J. 
Law 192]; Albany Mut. Bldg., As- 
soc. vy. Laramie, 65 P. 1011, 10 Wyo. 
54. 

Liability to taxation see supra §§ 
291, 292. 

[a] Deduction of debts.—(1) Un- 
der a statute authorizing the deduc- 
tion of debts from credits, the assets 
of a building and loan association 
which, when the stock matures, will 
be distributed to the owners of the 
shares do not constitute an indebted- 
ness which may be deducted. -Albany 
Mut. Bldg. Assoc. v. Laramie, 65 P. 
1011, 10 Wyo. 54. (2) Deduction of 
indebtedness of corporations general- 
ly see supra § 835. 

32. liability to taxation see supra 
§§ 326-342. 

33. See statutory provisions. 

[a] Any just and convenient mode 
of assessment may be prescribed by 
the legislature with respect to for- 
eign corporations. National Savings 
& Loan Assn. v. Gillis, 35 F.(2d) 386 
[rev on other grounds sub nom. Ver- 
mont Loan & Trust Co. v. Gillis, 51 S. 
Ct. 19, 282 U.S. 796, and New World 
Life Ins. Co. v. Gillis, 51 S.Ct. 19,282 
U.S. 796]; State v. Pierce Petroleum 
Corp., 2 S.W.(2d) 790, 318 Mo. 1020. 

[b] Particular statutes construed. 
—(1) Under a statute providing for 
ascertaining the value of a foreign 
corporation’s franchises by taking 
such proportion of the value of its 
capital as its gross receipts within 
the state bear to total gross receipts, 
“or” by capitalizing the net income, 
both factors must be considered, the 
methods so prescribed not being in- 
tended to be alternative. James v. U. 
S. Fidelity, etc., Co., 117 S.W. 406, 133 
Ky. 229. (2) Such statute is prospec- 
tive only, in its operation, and not ret- 
rospective. James v. American Sure- 
ty Co. of New York, 117 S.W. 411, 133 
Ky. 318. (3) Where a statute revives 
and extends a tax on foreign corpo- 
rations originally imposed by an 
earlier statute, which provided inter 
alia for the deduction of income from 
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property, value, or basis upon which taxes against 
other corporations are to be computed,?* as to the 
computation of franchise or privilege taxes,?° the 
valuation of the corporation’s franchises and priv- 
ileges,** the ascertainment of its receipts or earn- 


business carried on outside the state, 
income from property owned outside 
the state, and income from foreign 
or interstate commerce, provisions of 
the later statute under which the 
amount of the deduction of income 
from business carried on outside the 
state is to be ascertained by appor- 
tioning the total income in proportion 
to the property owned within and 
without the state do not affect the 
other two classes of deductions as 
prescribed by the former statute. 
Eaton, Crane & Pike Co. v. Com., 135 
N.E. 170, 241 Mass. 309. (4) In ap- 
plying such statute, the income of a 
foreign corporation from foreign and 
interstate commerce is properly de- 
ducted before making the apportion- 
ment in proportion to property owned 
within and without the state. Eaton, 
Crane & Pike Co. v. Com., supra. (5) 
In making the deduction of income 
received from interstate commerce, 
under such statute, the net income 
from sales in interstate commerce is 
to be treated as received from inter- 
state commerce, although the goods 
sold were manufactured within the 
State, there being no adequate ma- 
chinery provided by the statute for 
separating income attributable te in- 
tra-state manufacture from that. at- 
tributable to interstate sale. Eaton, 
Crane & Pike. Co. v. Com., supra. (6) 
No deductions other than those speci- 
fied by such statute are to be made, 
and the tax is to be computed on the 
basis of the balance of income left 
after making the deductions. Eaton, 
Crane & Pike Co. v. Com., supra. 

34 See supra §§ 833-844. 

35. U.S.—In re Thermiodyne Radio 
Corporation, 26 F.(2d) 716. 

Ala.—Ellis v. W. A. Handley Mfg. 
Co., 108 So. 343, 214 Ala. 539. » 

Ark.—State v. Chicago Land & 
Timber Co., 292 S.W. 98, 173 Ark. 234; 
Gilliland Oil Co. v. State, 285 S.w. 
16, 171 Ark. 415 [aff 47 S.Ct. 590, 274 
WeSn tlle. Ch dade LID 2a2 

Ill.—Western Cartridge Co. v. Em- 
merson, 166 N.E. 501, 335 Ill. 150 [aff 
50 S.Ct. 383, 281..U.S. 511, 74 L.Wa. 
1004]. 

Ky.—James v. American Surety 
Cod IyS. We 412133 Gy. 31S" Conn 
v. Ledman, 106 S.W. 247, 127 Ky. 6038, 
32 Ky.L. 452. 

Mass.—American Can Co. v. Com., 
73 N.E. 856, 188 Mass. 1. 

Mo.—State v. Pierce Petroleum 
Corp., 2 S.W.(2d) 790, 318 Mo. 1020. 

N.Y.—People ex rel. Studebaker 
Corporation of America v. Gilchrist, 
155 N.E. 68, 244 N.Y. 114; Peo. v. 
Equitable Trust Co., 96 N.Y. 387; 
People ex rel. American Woolen Prod- 
ucts Co. v. State Tax Commission, 
211 N.Y.S. 10, 213 App.Div. 493 [ap- 
peal dism 155 N.E. 876, 244 N.Y. 510]; 
Peo. ex rel. Terminal & Town Taxi 
Corp. v. Walsh, 195 N.Y.S. 184, 202 
App.Div. 651; Peo. ex rel. David Wil- 
liams Co. v. Sohmer, 137 N.Y.S. 23, 
151 App.Div. 764; Peo. v. Roberts, 39 
N.Y.S. 448, 4 App.Div. 288 [aff 45 
N.E. 1134, 151 N.Y. 621]. 

Tex.—American Refining Co. vy. 
Staples, (Commn.App.) 269 S.W. 420 
[aff (Civ.App.) 260 S.W. 614]; Staples 
v. Kirby Petroleum Co., (Civ.App.) 
250 S.W. 298. 

[a] Foreign corporation is not en- 
titled to preferential treatment over 
domestic corporations as to the meth- 
od of valuing no-par stock for the 
purpose of computing the corpora- 
tion’s franchise tax. State v. Pierce 
Petroleum Corp., 2 S.W.(2d) 790, 318 
Mo. 1020. 

36. Commonwealth v. Southern 
Ry. Col, 2387 ‘S.wW. Tye 193- Ky. 474; 
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ings within the state,37 the valuation of its shares 
of stock,*?* and the valuation of specific real or 
personal property having its situs within the state.*° 
Property of the corporation outside the state may 
be taken into account only where such property 
and that within the state are parts of an organic 
system or whole, having a value on account there- 
of which they would not otherwise possess;*° and 
so property outside the state which does not clearly 
add to the value of the property or assets within 
the state is not to be considered.41 In determining 
what part of the capital stock of a foreign corpo- 
ration is employed within the state, so as to be 
subject to taxation therein,*? the value of all its 
property, money, and other assets within the state 
is to be taken into account;** and in fixing such 
value the assessing officer or board must be guided 
by the evidence or information available, and can- 
not act arbitrarily.44 It has been held that general 
statutes providing for the deduction of indebtedness 
from property or assets, in assessing the latter for 
taxation, do not authorize a foreign corporation to 
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deduet any part of its indebtedness from the value 
of the property within the state,*® except indebted- 
ness incurred in acquiring such -property or in re- 
lation to it;4® but a deduction of the entire indebt- 
edness of a foreign corporation has been permitted 
where all its property and assets are within the 
state.*7 . 

[§ 863] 6. Notice or Statement of Assessment.** 
Unless otherwise provided by statute, no notice need 
be given to a corporation or stockholder of pro- 
ceedings to,.assess and value corporate property, 
stock, or assets, or of the fact, date, or amount of 
the assessment.4® Where, however, notice is re- 
quired by statute, a failure to give it invalidates 
the assessment,°° except, it has been held, where 
the corporation has knowingly made an incorrect 
return of its property.®1 After an assessment has 
been made, and notice thereof duly given, no notice 
need be given of a subsequent voluntary reduction 
of the assessment.> 

Statement of property assessed and amount of 
assessment. Where a statute requires the assessing 


People ex rel. Mexican Telegraph Co. 
v. State: Tax Commission, 220 N.Y.S. 
8, 219 App.Div. 401. 

87. Conn.—Equitable Fire & Ma- 
rine Ins. Co. v. Dunham, 152 A. 895, 
112 Conn. 472. 

Tll.—Peo. v. Franklin Nat. Ins. Co. 
of New York, 175 N.E. 431, 343 Ill. 
336; Cook County v. Columbia Ins. Co. 
of Jersey City, 160 N.E. 351, 329 Ill. 
189; National F. Ins. Co. v. Hanberg, 
74 N.H. 377, 215 Ill. 378. 

Ind.—Metropolitan Life Ins. Co. v. 
State, 116 N.E. 579, 186 Ind. 407. 

Ky.—Hager v. American Surety Co., 
90 S.W. 550, 121 Ky. 791, 28 Ky.L. 782. 

La.—Bowman-Hicks Lumber Co. v. 
Cole, 91 So. 744, 151 La. 303. 

Mass.—Eaton, Crane & Pike Co. v. 
Com., 130 N.E. 99, 237 Mass. 523. 

Minn.—State v. Northern Pac. R. 
Co., 103 N.W. 731, 95 Minn. 43. 

[a]. Income from orders received 
at office outside state and filled by 
shipments from within state is not 
to be included as part of the earnings 
or credits from business done by the 
corporation within the state, for tax 
purposes. Bowman-Hicks Lumber 
Co. v. Cole, 91 So. 744, 151 La. 308. 

38. National Savings & Loan Assn. 
v. Gillis, 35 F.(2d)'386 [rev on other 
grounds sub nom. Vermont Loan & 
Trust Co. v. Gillis, 51 S.Ct. 19, 282 U. 
S. 796, and New World Life Ins. Co. 
v. Gillis, 51. S.Ct. 19, 282 U.S. 796]. 

39. U.S.—Nevada-California Pow- 
er Co. v. Hamilton, 235 F. 317. 

Mich.—Graham v. St. Joseph Tp., 
35 N.W. 808, 67 Mich. 652. 

N.J.—In re Lehigh Valley R. Co., 
58 A. 103, 71 N.J.Law 128. 

N.Y.—Peo. v. Martin, 48 Hun 193. 

Ohio.—Floyd v. Manufacturers’ 
Light & Heat Co., 144 N.E. 708, 111 
OhioSt. 57. 

Wis.—Pennsylvania Coal Co. v. 
Porth, 23 N.W. 105, 63 Wis. 77. 

49. Wallace v. Hines, 40 S.Ct. 435, 
253 U.S. 66, 64 L.Ed. 782; Utah-Idaho 
Sugar Co. v. Salt Lake County, 210 P. 
106, 60 Utah 491, 27 A.L.R. 874. See 
Union Tank Line v. Wright, 39 S.Ct. 
276, 249 U.S. 275, 638 L.Ed. 602 [rev 
91 S.E. 680, 146 Ga. 489]; Floyd v. 
Manutacturers’ Light & Heat Co., 144 
N.E. 708, 111 OhioSt. 57 (both apply- 
ing the rule that the value of prop- 
erty outside the state may be con- 
sidered where it and the property 
within the state are in organic rela- 
tion as parts of an entire system). 

41. Wallace v. Hines, 40 S.Ct. 435, 
253 U.S. 66, 64 L.Ed. 782. 

42. See supra 8§ 337, 338. 

43. Peo. v. Wemple, 31 N.E. 238, 
133 N.Y. 323; Peo. v. Morgan, 86 App. 


Div. 577, 83 N.Y.S. 998 [rev on other 
grounds 70 N.E. 967, 178 N.Y. 433, 67 
L.R.A. 960]; Commonwealth v. Weir- 
ton Steel Co., 120 A. 6638, 277 Pa. 6; 
Commonwealth v. Schwarzschild & 
Sulzberger Co. of America, 102 A. 412, 
259 Pa. 130; Com. v. Adams Exp. Co., 
4 Pa.Dist. 139; Com. v. Mountain Ice 
Co., 40 Pa.Co. 483; American Book 
Co. v. Shelton, 100 S.W. 725, 117 Tenn. 
745. Compare Peo. ex rel. Hecker- 
Jones-Jewell Milling Co. v. Barker, 
41 N.B. 435, 147 N.Y. 31, 29 L.R.A. 393 
[dist Peo. ex rel. Thurber-Whyland 
Co. v. Barker; 35 N.E. 1073, 141 N.Y. 
118] (holding that, where a foreign 
corporation is indebted for part of 
the cost of acquiring the property 
within the state, only its value over 
and above such indebtedness repre- 
sents the amount of capital employed 
in the state, and so only such amount 
is to be taken into account). And see 
cases infra this note. 

[a] Intangible assets.—(1) It is 
proper to take into account the value 
of patents owned by the corporation 
(Peo. v. Kelsey, 73 N.E. 1130, 181 N. 
¥-°°512)3 5° (2)- also “the value “of a 
trade-mark (Peo. v. Kelsey, 77 N.E. 
1195, 185 N.Y. 546) (3) and also the 
value of the good-will of a business 
(Peo. v. Roberts, 53 N.E. 685, 159 N.Y. 
70, 45 L.R.A. 126). (4) Copyrights, 
however, are not to be taken into ac- 
count. Peo. v. Roberts, supra. 

{[b] Bilis and accounts receivable 
by, a foreign corporation having its 
principal office within the state do 
not represent capital actually em- 
ployed within the state. Com. v. G. 
W. Ellis Co., 85 A. 414, 237 Pa. 328. 

44. Peo. v. Kelsey, 73 N.E.. 1130, 
181 N.Y. 512; Peo. v. Roberts, 37 N.Y. 
App:Div. 1; 55 N.Y:S. 317. 

45. Peo. ex rel. Thurber-Whyland 
Conawmit Barker sso Neh i073) ela Ne ye 
118 (where it was said that the de- 
duction of indebtedness is to be made, 
if at all, from the entire assets of the 
corporation, at its own domicile); 
Peo. ex rel. Hecker-Jones-Jewell Mill- 
ing Co. v. Barker, 33 N.Y.S. 1019, 86 
Hun 618 mem; Peo. v. Raymond, 105 
N.Y.S. 1007, 54 Mise. 330. 

46. Peo. ex rel. Hecker-Jones- 
Jewell Milling Co. v. Barker, 41 N.E. 
435, 147 N.Y. 31, 29 L.R.A. 393 [dist 
Peo. ex rel. Thurber-Whyland Co. y. 
Barker, 35 N.E. 1073, 141 N.Y. 118]. 
See Peo. ex rel. Dunlap’s Express Co. 
v. Raymond, 105 N.Y.S. 1007, 54 Misc. 
330 (recognizing rule). 

47. Peo. ex rel. Journeay & Burn- 
ham Co. v. Roberts, 55 N.Y.S. 317, 
Oo LAD D.Divs ul. 


48. Notice of: 

Assessment in general see supra §§ 
812-815. i 
Completion and filing of assessment 

roll see-infra § 911. 

Increase in valuation returned by tax- 

payer see supra § 770. 

Meeting of board of: 

Equalization see infra §§ 938, 973. 

Review see infra § 1027. 

49. U.S.—Merchants’, ete, Nat. 
Bank v. Pennsylvania, 17 S.Ct. 829, 
167 U.S. 461, 42 L.Ed. 236; Nevada 
Nat. Bank v. Dodge, 119 F. 57, 56 C.c. 
A. 145. 

Ark.—St. Louis, ete, R. Co. v. 
Worthen, 13 S.W. 254, 52 Ark. 529, 7 
L.R.A. 374. 

Ill.—Peo. v. Morton Salt Co., 120 N. 
E. 569, 285 Ill. 180. 

Ind.—Chicago, etc. R. Co: v. John, 
48 N.E. 640, 150 Ind. 113; Pittsburgh, 
etc., R. Co. v. Backus, 33 N.E. 432, 133 
Ind. 625 [aff 14 S.Ct. 1114, 154 U.S. 
421, 38 L.Ed. 1031]; Cleveland, etce., 
R. Co. v. Backus, 33 N.E. 421, 133 Ind. 
513, 18 L.R.A.°729 [aff 14 S.ct. 1122, 
154 U.S. 439, 38 L.Ed. 1041]; Smith 
v. Rude Bros. Mfg. Co., 30 N.E. 947, 
131 Ind. 150; Hyland v. Brazil Block 
Coal Co., 26 N.H. 672, 128 Ind. 335. 

Md.—Leser v. Wagner, 87 A. 1040, 
120 Md. 671 [aff 36 S.Ct. 66, 239 U.S. 
207, 60 L.Ed. 230]; Corry v. Balti- 
more, 53 A. 942, 96 Ma. 310, 103 Am. 
S.R. 364 [aff 25 S.Ct. 297, 196 U.S. 466, 
49 L.Ed. 556]. , 

Pa.—Peo. vy. Franklin Paper Mill 
Co., 101 A. 349, 257 Pa. 1638. Tea iidene 
Com. v. Runk, 26 Pa. 235 (holding 
that prior notice of an intention to 
make an assessment of corporate 
property is not necessary where no- 
tice is given after the tax is imposed, 
and an opportunity for an appeal then 
exists). 

Vt.—Clement y. Hale, 47 Vt. 680. 

Wis.—Chicago, etc., R. Co. v. State, 
108 N.W. 557, 128 Wis. 553. 

Compare Chesapeake & O. R. Co. vy. 
Vanceburg, etc., Turnpike Road Co., 
104 S.W. 951, 31 Ky.L. 1163 (holding 
that a statute providing that the state 
auditor shall give notice of the 
amount of state taxes does not re- 
quire him to give such notice of tax- 
es due counties, cities, towns, or other 
taxing districts). 

50. Louisville & N. R. Co. v. Bos- 
worth, 209 F. 330. See East Granby 
v. Hartford Electric Light Co., 56 A. 
514, 76 Conn. 169 (recognizing rule). 
* 51. Board of Trustees of Elizabeth- 
town Dist. Public School v. Louisville 
& N. R. Co., 30 S.W. 620, 17 Ky.L. 160. 

52. Com. v. New England Slate & 
Tile Co., 18 Allen (Mass.) 391. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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officer or board to furnish a taxpayer, on request, 
with a statement of his property assessed and the 
amount of the assessment, in order to afford him 
an opportunity to have the assessment reviewed or 
corrected if erroneous,®* one applying for and ob- 
taining such a statement is entitled to rely there- 
on,°* and none of his property not listed in such 
statement may be included in the assessment or sub- 
jected to a tax on the basis thereof.*® 

[§ 864] E. Assessment Rolls or Books*5*—1, 
Nature and Necessity of Roll or List. While it seems 
that a paper or warrant containing a tax against a 
single place only may be regarded as a “tax list? 
within the meaning of certain statutes,®” an assess- 


53. See statutory provisions. 

54 Peo. v. Morton Salt Co., 120 N. 
E. 569, 285 Ill. 180. 

55. Peo. v. Morton Salt Co., supra. 

[a] In action to recover taxes as- 
sessed on other property (1) not list- 
ed or included in such statement, it 
is not necessary for the taxpayer, by 
way of defense, to prove that the 
property is of less value than that at 
which it was assessed, or is of no 
value. Peo. v. Morton Salt Co., 120 N. 
BE. 569, 285° Ill. 180. (2) Actions to 
recover taxes in general see infra §§ 
1377-1408. 

56. Cross references: 

Assessment reports and records in 
proceedings for assessment for 
benefits from public improvement 
see Municipal Corporations §§ 3140-— 
3143. 

Assessment rolls, rate bills, and lists 
of school taxes see Schools and 
School Districts §§ 816, 817. 

Certificate, bond, warrant, or special 
tax bill against specific property for 
public improvement Assessment see 
Municipal Corporations §§ 3149- 
3156. 

List or assessment on which tax is 
levied see supra § 698. 

Record of levy see supra § 700. 

Taxpayer’s list binding as assessment 
list see supra § 768. 

57. See Wells v. Burbank, 17 N.H. 
393; Homer v. Cilley, 14 N.H. 85 (hold- 
ing that a treasurer’s warrant con- 
taining a tax against one place only 
is a tax list within the meaning of 
a statute requiring the. collector to 
file a copy of his tax list with a par- 
ticular public officer in order that 
those interested might have an op- 
portunity to pay their taxes at that 
‘place). : 

58. See statutory provisions; 
eases infra this note. 

{a] Various explanations of as- 
sessment or tax lists or rolls.—(1) 
The assessment roll is the list made 
by the assessor and not the lists re- 
turned by taxpayers and from which 
the assessor may take his informa- 
tion. Vicksburg Bank v. Adams, 21 
So. 401, 74 Miss. 179; Oregon, etc., 
Sav. Bank v. Jordan, 17 P. 621, 623, 
16 Or. 113. (2) “The official record 
of the assessor’s work is the assess- 
ment roll, which he is required to 
return.” Oregon, ete., Sav. Bank v. 
Jordan, supra. (3) “Tax roll means 
the roll in proper form to warrant the 
treasurer in enforcing the tax.’’ Peo. 
v. Stockton, etc., R. Co., 49 Cal. 414, 
421; Babcock v. Beaver Creek Tp., 31 
N.W. 423, 424, 64 Mich. 601. (4) “Tax 
rolls are the original extensions of 
the levies made by the proper au- 
thorities and include state, county, 
township, and school taxes.’’ Smith 
vy. Scully, 71 P. 249, 250, 66 Kan. 139. 
(5) “Assessment rolls” to be laid be- 
fore the local board of review for cor- 
rection, under the Iowa statutes, are 
the lists originally made by the as- 
sessor and his assistant and sworn to 
by the assessor, and not the books 
or lists thereafter required to be made 
up for other purposes. Reed v. Cedar 


and 
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Rapids, 116 N.W. 140, 138 Iowa 366. 
(6) A “tax list” is a public record re- 
quired to be made by the county clerk, 
and in which he is required to tran- 
scribe the several assessments, and 
to enter into distinct columns the de- 
scription of lands and lots and val- 
ues, and each description of tax, and 
to apportion the tax among the re- 
spective funds to which it belongs ac- 
cording to the number of mills levied 
for each of such funds, showing a 
summary of each distinct tax. Holt- 
haus v. Adams County, 105 N.W. 632, 
633, 74 Neb. 861. : (7) In. Comp. St. 
(1881) c 77 art 1 § 83, providing that 
the taxes assessed on personal prop- 
erty should be a lien on the personal 
property of the persons assessed from 
and after the time the tax books were 
received by the collector, the words 
“tax books” mean the tax list with 
warrant attached. Platte Valley Mill- 
ing Co. v. Malmsten, 113 N.W. 229, 79 
Neb. 730. (8) The terms “list”. and 
“errand list,’ as used in the Vermont 
statutes relative to taxation, mean a 
schedule of the polls and ratable es- 
tate. of the inhabitants upon which 
taxes are to be assessed. Wilson v. 
Wheeler, 55 Vt. 446. (9) The person- 
al list required to be lodged in the 
town clerk’s office as a basis of taxa- 
tion is the judicial determination of 
the listers of the amount of the tax- 
payer’s personal estate that should 
enter into the annual grand _ list. 
Bartlett v. Wilson, 8 A. 321, 59 Vt. 23. 
See also Power Co. v. Att’y General, 
(B.C.) 70 Dom.L.R. 299 (explaining 
the meaning of ‘‘the current year’s 
roll” as used in Taxation Act [1911] 
§ 103 ch 222). 

59. Ark.—American Trust Co. v. 
Nash, 163 S.W. 178, 111 Ark. 97. 

Colo.—Antero & Lost Park Reser- 
voir Co. v. Board of Com’rs of Park 
County, 225 P..269, 75 'Colo., 231. 

Me.—Baker v. Webber, 67 A. 144, 
102 Me. 414. 

Mass.—Thurston v. Little, 3 Mass. 
29% 


Miss.—Green v. Craft, 28 Miss. 70. 

N.H.—Perkins v. Langmaid, 36 N. 
H. 501. 

N.Y.—Westfall v. Preston, 49 N.Y. 
349. Compare Peo. v. Wells, 86 N.Y. 
S. 456, 91 App.Div. 44 [aff 70 N.E. 
1107, 178 N.Y. 609] (apparently in- 
volving a situation where the particu- 
lar list involved was not an essential 
element of the assessment machin- 
ery). 

Yb power v. Larabee, 49 N.W. 
724) 2-N.D) 141: 

Tex.—Lofton v. Miller, 118 S.W. 
911, 55 Tex.Civ.App. 253; Sullivan v. 
Bitter, 113 S.W. 193, 51 Tex.Civ.App. 
604. But see Hernandez v. San An- 
tonio, (Civ.App.) 39 S.W. 1022 (where 
it was said that the collector’s roll 
furnished him by the assessor is no 
part of the assessment). 


Vt.—Downing v. Roberts, 21 Vt. 
441, 
[a] Reason for rule.—‘“A substan- 


tial compliance with the statute in 
measures preliminary to the taxation 
of persons and property, in all mat- 
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ment or tax roll or list appears ordinarily to be a 
completed record for the year of all the taxable 
persons and property within the tax district,- so 
arranged and itemized as to show to each taxpayer 
who may examine it exactly what property he is 
assessed upon and the amount of tax he is required 
to pay thereon.®* Where the law requires a definite 
record or roll, there can be no such a thing as a 
parol assessment, for it is absolutely essential that 
an assessment roll be made in substantial aecord- 
ance with the statutory requirements.*°® 

[§ 865] 2. Authority and Duty To Make.*° 
assessment list or roll can be made with proper le- 
gal effect only by the particular board or officer 


An 


ters which are of the substance of the 
procedure, and designed for the pro- 
tection of the tax-payer and the 
preservation of his rights, is a con- 
dition precedent to the legality and 
validity, of the tax. Among the pre- 
liminaries . - is the preparation 
of an assessment roll containing a 
list of the persons and property li- 
able to taxation, with the estimated 
value of the property, prepared and 
verified by the assessors.” Westfall 
v. Preston, 49 N.Y. 349, 353. 

{b] Record as assessment itself.— 
“By the provisions of sec. 6, chap. 43, 
Rev. Stat., selectmen are required to 
make a fair record of every invoice 
taken by them, and of all taxes as- 
sessed, which record shall be the 
property of the town. The making of 
this record of the assessment of a tax, 
constitutes the assessment. The in- 
voice may be taken, the mathemati- 


|cal computations made, and a tabular 


statement prepared, showing the 
amount of the tax to be assessed 
against such tax-payer, and thus all 
the preliminary proceedings complet- 
ed for assessing the tax, and still the 
assessment be left incomplete, be- 
cause the record, which is the essence 
of the assessment, has not been made 
as a record of it. There is still want- 
ing the proper authentication of the 
proceedings as an assessment of the 
tax, by a record of it as such, pur- 
porting on its face, and avouched by 
the certificate of the proper officers 
upon it, to be such assessment. The 
preliminary proceedings in taking the 
invoice, computing upon that the ex- 
act amount of each man’s tax, and 
preparing a table, showing the name 
of each tax-payer, the description of 
the property assessed, and the amount 
of tax against it, are all proper and 
necessary to be done, in order to make 
the assessment. Without them the 
assessors would not have the means 
to’ make it; but they are not the as- 
sessment, nor, properly considered, 
any part of the assessment. That 
consists in the act of making the rec- 
ord required by the statute, by which 
the attestation of the assessors, as 
the proper officers to make it, in the 
form of a certification under their 
hands that it is the assessment, de- 
clares and establishes it as the as- 
sessment; thus making the assess- 
ment by the act of making the record 


of it.” Perkins v. Langmaid, 36 N.H. 
501, 507. See also Sullivan v. Bitter, 
113 S.W. 1938, 51 ‘Tex.Civ.App. 604 


(where it was said that an assess- 
ment involves as an essential ele- 
ment a listing of the property which 
is to be taxed). 

[c] “There is no such thing as a 
parol assessment of taxes under our 
statute. The assessor is required to 
keep a list of both real and personal 
taxes and deliver the same to the 
county clerk.” American Trust Co. v. 
Nash, 163 S.W. 178, 179, 111 Ark. 97. 

Effect of omissions, errors, and ir- 
regularities see infra § 919. 

60. Authority and duty to: 
Extend amount of tax see infra § 899. 
Make assessments see supra § 729. 


704 [61 C.J.) 
designated by statute;*! and apparently quasi ju- 
dicial aspects of the making cannot be delegated 
to a third person,*? unless he be a mere clerk or 
-agent acting under the direction and supervision of 
the proper officer.** The statutory duty of an as- 
sessment board to keep proper records showing the 
original assessments, any changes therein, and no- 
tices to the taxable of any change made, is a duty 
which should be faithfully and exactly complied 
with.*# 

[§ 866] 3. Arrangement, Form, Contents, and 
Requisites*®°—a. In General. While substantial com- 
pliance is often regarded as sufficient,®® an assess- 
ment list or roll must at least substantially conform 
to the mandatory statutory provisions with respect 
thereto.*7 Usually it seems that a list need con- 
tain only those requisites that are prescribed by 
statute,®* but it appears to be held that the roll or 
list should indicate upon its face that it is the offi- 
cial roll or list made by the proper officer acting in 
his official eapacity,®® and that, if not expressly au- 
thorized, a roll cannot be legally made by copying 
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the roll for a preceding year.’° Where a quadren- 
nial list only constitutes the basis for the lists for 
the ensuing four years any variations from the 
quadrennial list are not necessarily without author- 
ity.7°% 

Form and arrangement of tax lists, to the extent 
that they are not prescribed by statute, are largely 
matters of official practice within the diseretion of 
the officer authorized to make the list provided he 
makes it intelligible;71_ and a grant to a state tax 
commission of the power to prescribe the form of 
assessment roNs is not an unconstitutional delega- 
tion of a legislative function.72 In so far as they 
are designed to secure certainty and intelligibility, 
and inform and protect the citizen, statutory direc- 
tions as to the form and arrangement of assessment 
lists are mandatory and must be strictly observed.** 
Other provisions, intended simply as instructions 
and guides to the officer to promote system and uni- 
formity, or benefit the public, are directory merely, 
and noncompliance therewith does not necessarily 
invalidate the assessment.’4 Provisions as to the 
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61. Ala.—Town of Albertville v. 
Hooper, 72 So. 258, 196 Ala. 642. 

Cal.—Alameda County v. Dalton, 98 
P. 85, 9 Cal.App. 26. : 

Conn.—Middletown v. Berlin, 18 
Conn? £89. ~, 

La.—Dusenbury v. Madere, 58 So. 
825, 130 La. 948. 

N.H.—Perkins v. Langmaid, 36 N.H. 
501. 
N.Y.—Delaware, etce., Canal Co. v. 
Atkins, 24 N.E. 319, 121 N.Y. 246. 

See Weston v. Monroe, 47 N.W. 446, 
84 Mich. 341 (holding that a substan- 
tial alteration of the tax roll of a 
town, made by the supervisors after 
it has been comnleted by the county 
board and certified to by the chair- 
man, invalidates the entire tax levy 
for the town). 

[a] Completion by successor.— 
Where a county assessor resigns his 
office after having duly listed and 
valued all the taxable property, leav- 
ing nothing to be done but to copy the 
assessment sheets into the list or roll 
required by statute, the work may 
lawfully be completed by his suc- 
eessor. Bode v. ‘New England Inv. 
Coy te eNaWaarlote LN wD babs Mare 
rington v. New England Inv. Co., 45 
N.W. 191, 1 N.D. 102. 

[b] List made by joint board where 
only one body has authority.—Where 
the selectmen of each town are re- 
quired to make the assessment record 
for their town, an assessment record 
made by a joint board composed of 
the selectmen from two towns and 
purporting to be the action of the 
joint board is invalid. Perkins v. 
Langmaid, 36 N.H. 501. 

[c] List of one member where 
only board has authority.—Where the 
power to make assessment lists is 
conferred upon a board consisting of 
several members, a list cannot be le- 
gally made by one member only. 
Middletown v. Berlin, 18 Conn. 189. 

62. Paldi v. Paldi, 47 N.W. 510, 84 
Mich. 346; Peo. v. Hagadorn, 10 N. 
BE. 891, 104 N.Y. 516; Bellinger v. 
Gray, 51 N.Y. 610; Ne-ha-sa-ne Park 
Assoc. v. Lloyd, 7 App.Div. 359, 40 
N.Y.S. 58; Lockwood v. Roys, 40 P. 
346, 11 Wash. 697. 

63. Reed v. Cedar Rapids, 116 N. 
W. 140, 138 Iowa 366; Covington v. 
Rockingham, 93 N.C. 134. 

[a] Assessor need not personally 
list property, and it may be done by 
an assistant even where the assistant 
fixes the value in the first instance if 
it is afterward examined and adopted 
by the assessor so as to become his 


act. Reed v. Cedar Rapids, 116 N.W. 
140, 188 Iowa 366. 
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coon County, 140 A. 701, 33 Del. 
583. 

65. Errors and omissions see in- 
fra § 919, 

66. Greenleaf v. Bartlett, 60 S.E. 
419, 146 N.C. 495, 14 L.R.A.N.S. 660; 
Stoddard v. Lyon, 99 N.W. 1116, 18 
S.D. 207; Grundy County v. J 2nnes- 
see Coal, etc., Co., 29 S.W. 116, 94 
Tenn. 295. 

67. U.S.—Glover Co. v. Harvey 
Steel Products Corporation, 3 F.(2d) 


634. 
Cal.—Hurlbutt v. Butenop, 27 Cal. 


50. 

Idaho.—Peo. v. Owyhee Min. Co., 1 
Idaho 409. 

Ky.—Davidson v. Sterrett, 13 Ky.L. 
265, 13 Ky.L. (abstract) 176. 

Mo.—State v. Cook, 82 Mo. 185. 

N.Y.—Peo. v. Adams, 26 N.E. 746, 
125 N.Y. 471; Peo. v. Hagadorn, 10 
N.E. 891, 104 N.Y. 516. 

Tex.—House v. Stone, 64 Tex. 677; 
Gibbs Bros. & Co. v. State, (Civ.App.) 
291 S.W. 576; Lofton v. Miller, 118 S. 
W. 911, 55 Tex.Civ.App. 253; State v. 
Farmer, (Civ.App.) 57 S.W. 84 [aff 59 
S.W. 541, 94 Tex. 232]. 

Vt.—Willard v. Pike, 9 A. 907, 59 
Vt. 202; Clove Spring Iron Works v. 
Cone, 56 Vt. 603; Doe ex dem. Mix v. 
Whitlock, 1 Tyler 305. 

68. Blackburn v. Walpole, 9 Pick. 
(Mass.) 97; Peo. v. Feitner, 63 App. 
Div. 615, 72 N.Y.S. 1124 [aff 61 N.E. 
1133, 168 N.Y. 674]; Bixby v. Roscoe, 
81 A. 255, 85 Vt. 105; Smith v..Stan- 
nard, 70 A. 568, 81 Vt. 319. 

69. House v. Stone, 64 Tex. 677; 
Bartlett v. Wilson, 8 A. 321, 59 Vt. 
23; Smith v. Hard, 8 A. 317, 59 Vt. 13. 

70. Davidson vy. Sterrett, 13 Ky.L. 


265. 

[a] Designation of year.—Where 
there has been but one assessment 
for a certain calendar year, a state- 
ment in the assessment book that it 
is the book of assessments for that 
year is a proper designation of the 
year, although the fiscal year includes 
the first half of the succeeding calen- 
dar year. Chapman vy. Zoberlein, 92 
P.) 188,252, Cal, 216. 

704%. Peo. v. Goldberg, 163 N.E. 
781, 382 Ill. 346. 

71. Laird v. Hiester, 24 Pa. 452. 
See Chandler v. Spear, 22 Vt. 388 
(holding that, where a tax bill is re- 
quired but its form and requisites are 
not prescribed, all that can be re- 
quired is a bill which clearly and dis- 


tinctly shows the correct sums which 
each taxpayer is to pay); Wetaskiwin 
v. C. & BE. Townsites, Ltd., 14 Alta.L. 
307 (holding that, where a tax roll 
containing all the information con- 
tained in the assessment roll is re- 
quired but no method for making the 
tax roll is expressly provided for, the 
roll is properly contained in a bound 
book, the left-hand page of which 
contains the information required for 
the assessment roll and the right 
Sencha) information for the tax 
roll). 

72. Bailey & Bean v. Wilson, 90 So. 
362, 128 Miss. 49. 

Delegation of powers to tax com- 


missioners generally see Constitu- - 


tional Law § 340. 

73. Albany City Nat. Bank v. Mah- 
er, 6 F. 417, 19 Blatchf. 175; Knott v. 
Peden, 24 P. 160, 84 Cal. 299; Peo. v. 
Hollister, 47 Cal. 408; Hurlbutt v. 
Butenop. 27 Cal. 50; Peo. v. Moore, 1 
Idaho 662; Lockwood v. Roys, 40 P. 
346, 11 Wash. 697. 

Provisions for separate statement 
of value of different tracts or parcels 
of land see infra § 898. 

Provisions for separation and 
classification of vroperty as manda- 
tory see infra § 877. 

74. Mass.—Westhampton v. Searle, 
127 Mass. 502; Torrey v. Millbury, 21 
ack 64; Sprague v. Bailey, 19 Pick. 

Mo.—State v. Stamm, 65 S.W. 242, 
165 Mo. 73; Thomas v. Chapin, 22 S. 
W. 785, 116 Mo. 396. 

N.Y.—Lancaster Sea Beach Imp. 
Co. v. New York, 108 N.E. 90, 214 N. 
Y. 1; Litchfield vy. Brooklyn, 34 N.Y.S. 
1090, 18 Mise. 693. 

Vt.—Bellows Falls Canal Co. v. 
Rockingham, 37 Vt. 622. 

Va.—Coles’ Heirs v. Jamerson, 71 
rie 618, 112 Va. °311,. 50. LeR.ASN.S. 
W.Va.—Fleming v. Charnock, 66 S. 
E. 8, 66 W.Va. 50, 18 Ann.Cas. 711. . 

Ont.—De Blaquiere v. Becker, 8 U. 
CliESPYLGT 

[a] Statute requiring separate 
lists for white and colored taxpayers 
and intended as a basis for the ap- 
portionment of the schooi tax fund 
between the white and colored races 
in proportion to the amount of taxes 
contributed is a purely statistical 
measure and its nonobservance by 
placing a colored man’s name in the 
white list does not invalidate the as- 
sessment. Coles’ Heirs v. Jamerson, 
Ly Re 618, 112 Va. 311, 50 LLR.ALN. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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number,’® or kind,7* of the books or volumes in 
which the list shall be contained seem generally 
to be considered of this latter character. 
however, that, where different rolls are required for 
different taxes, the placing of a tax on the wrong 
roll, and omitting it from the right one, is fatal 
The addition of an 
unauthorized column,’® the omission of a prescribed 
column,’® or an arrangement of columns in a man- 
ner otherwise than as directed,®° is not fatal to the 
tax if all matter required to make a good assess- 
ment is inserted in the roll or list with sufficient cer- 
tainty so that there can be no mistake about it. 

[§ 867] b. Abbreviations Generally.st An assess- 


to the validity of the tax.77 


75. Morrill v. Douglass, 14 Kan. 
293; Noyes v. Hale, 137 Mass. 266; 
State v. Stamm, 65 S.W. 242, 165 Mo. 
73; State v. Bank of Neosho, 25 S.W. 
372, 120 Mo. 161;° Thomas v. Chapin, 
22 S.W. 785, 116 Mo. 396. See State 
v. Cook, 82 Mo. 185 (where it was 
said that, if required to be in one 
‘book containing separate lists for real 
and personal property, the assessment 
roll should not be in two separate 
books, one for personal and the other 
for real property respectively). But 
see Albany City Nat. Bank y. Maher, 
6 F. 417, 19 Bilatchf: 175 (holding 
that a failure to place the name of 
stockholders of a national pank upon 
the formal assessment roll, in ac- 
cordance with statutory requirements, 
renders the tax illegal and void, al- 
though a separate and informal lst 
has been made, with the knowledge of 
the stockholders, showing the names 
of all stockholders, the number of 
shares of each, and the assessable 
value of the shares). 

[a] Use of several books instead 
of one —(1) “It is insisted that the 
assessment is not as required. Coun- 
sel for plaintiffs cite Comp. Laws 
1862, p. 862, § 21: ‘The assessor shall 
meke a correct list of all the taxable 
property in his county,:to be called a 
tax-roll.’ This, counsel insists, must 
be a single paper or book; that a 
number of fractions for the several 
cities and townships will not consti- 
tute such roll. Here four separate 
books were WROGUCEGa. ge) an) LIT 
each was a certificate of the assessor 
that such roll contained all the taxa- 
ble property in such town or town- 
ship; and it was also in testimony 
that the county was then divided into 
the three townships and one town, 
and that these four books embraced 
all the taxable property of the coun- 
ty. We fail to see anything in this 
to invalidate the assessment, when 
the entire county is assessed, and 
by the proper officer, and a proper 
authentication made of the assess- 
ment of each township, and all re- 
turned to the proper officer. Surely, 
an omission to fasten these several 
assessments together into one roll or 
book can have wrought no prejudice 


to anybody, or in any direction. The 
assessment was sufficient.” Morrill 
v. Douglass, 14 Kan. 298, 302. (2) 


“Tt is hard to conceive of any act in 
the procedure for the collection of 
taxes, duly levied, and properly cer- 
tified, that would be of less interest 
to the tax-payer than the question 
whether the evidence of the amount 
thereof was contained within the two 
lids of one book, or the four lids of 
two books. Requirements that do not 
affect the rights or interests of the 
tax-payer but made simply for the 
purpose of securing order, system and 
convenience in the dispatch of the 
public business are directory in their 
character—a literal compliance with 
which is not essential to the validity 
of the tax.” Thomas v. Chapin, 22 
S.W. 785, 116 Mo. 396, 399. 

76. Frownfelter v. State, 5 A. 410, 
66 Md. 80; Taylor v. Moore, 21 A. 
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TAXATION 


It is held, 


929,63 Vt. 60. 

77. State v. St. Louis, ete., R. Co., 
22 S.W. 910, 117 Mo. 1. 

78. Bennett v. Robinson, 59 N.Y.S. 
197, 42 App.Div. 414; Dayton v. State 
ces) of Equalization, 50 P. 1009, 33 Or. 


79. Litchfield v. Brooklyn, 34 N.Y. 
S. 1090, 13 Misc. 693. 

[a] Columns not necessary to as- 
sessment but filled up after taxes are 
confirmed.—The omission from the 
assessment rolls of two required 
columns, one headed “Reductions and 
Cancellations” and the other headed 
“Arrears” does not affect the validity 
of the taxes, since they are merely the 
headings of columns to be filled up 
after the taxes are confirmed. Litch- 
field v. Brooklyn, 34 N.Y.S. 1090, 13 
Mise. 693, 704 (“The headings of 
the columns are not of the substance 
of the procedure or designed for the 
protection of the taxpayer. The first 
column is for the purpose of correct 
bookkeeping after the confirmation of 
the taxes, and the second is filled up, 
in case the property is in arrears, in 
order to give notice to the delinquent. 
The columns can be headed after the 
taxes are confirmed without any in- 
jury to the taxpayer’’). 

80. Lancaster Sea Beach Imp. Co. 
v. New York, 108 N.E. 90, 214 N.Y. 1; 
People v. Garmon, 71 N.Y.S. 826, 63 
App.Div. 530. 

81. Use of abbreviations and 
figures in descriptions see infra § 879. 

s2. Salisbury v. Shirley, 5 P. 104, 
66 Cal. 223; Jackson v. Cummings, 15 


Ill. 449; Hoyt v. Clark, 66 N.W. 262, 
64 Minn. 139. 
[a] Dustrations.—(1) The use 


of the abbreviation “Dolls.” for dol- 
lars, in the valuation of property on 
an assessment list, is sufficient, and 
the assessment is not vitiated there- 
by. Salisbury v. Shirley, 5 P. 104, 
66 Cal. 228. (2) Ditto marks under 
the word “Unknown,” in the column 
in the assessment roll headed “In 
Whose Name Assessed,” is a sufficient 
statement that the owner’s name is 
unknown. Hoyt v. Clark, 66 N.W. 
262, 64 Minn. 139. 

83. Necessity for assessment in 
name of owner see supra § 783. 

84. See cases infra notes 87-89. 

85. U.S.—Jones v. Box Elder 
County, 52 F.(2d) 340. 

*Cal.—Klumpke v. Baker, 63 P. 137, 
676, 131 Cal. 80; Landregan v. Peppin, 
24 P. 859, 86 Cal. 122; Glowner v. De 
Alvarez, 101 P. 432, 10 Cal.App. 194. 

Ill.—People v. Illinois Cent. R. Co., 
138 N.E. 593, 307 Ill. 265; Union Trust 
Co. v. Weber, 96 Ill. 346. 

Ky.—-City of Louisville v. Louis- 
ville Courier Journal Co., 131 S.W. 
509, 140 Ky. 664; Woolley v. Louis- 
ville, 71 S.W. 893, 114 Ky. 556, 24 Ky. 
L. 1357; Joyes v. Louisville, 82 S.W. 
432, 26 Ky.L. 713. 

Me.—Farnsworth Co. v. Rand, 65 
Me. 19. : 

Mich.—Menominee v. S. K. Martin 
Lumber Co., 77 N.W. 704, 119 Mich. 
201; Detroit v. Macier, 75 N.W. 285, 
117 Mich. 76; Auditor-Gen. v. Ke- 
weenan Assoc., 65 N.W. 288, 107 Mich. 
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ment list is not invalidated by the use of letters 
or characters as abbreviations if they are such as 
are commonly understood and plainly indicate what 
they stand for.8? 

[§ 868] c. Designation of Persons and Corpora- 
tions—(1) Necessity and Propriety of Inserting 
Name in General. 
quirement that the assessment be made to a par- 
ticular person,** it is usually essential to the validity | 
of the assessment that that person be sufficiently 
deseribed or designated in the assessment list or 
roll,** and, unless there is a curative statute which 
is properly applicable,*® or the defect has been 
waived by the person concerned,*® the roll will be 


Where there is a statutory re- 


405; Hill v. Graham, 40 N.W. 779, 72 
Mich. 659; Michigan Dairy Co. v. 
McKinlay, 38 N.W. 469, 70 Mich. 574; 
Petrie Lumber Co. v. Collins, 32 N.W. 
923, 66 Mich. 64. ; 

40 N.J. 


N.J.—State v. Matthews, 
Law 268; Pennington v. Mendes, 38 
N.J.Eq. 336. See State v. Vanderbilt, 
33 N.J.Law 38 (holding that a curative 
statute providing that omission to 
name the real owner shall not invali- 
date the assessment does not cover 
the case where there is not even a 


bona fide attempt to name any 
owner). 
N.M.—Manby v. Voorhees, 203 P. 


543, 27 N.M. 511. 4 

N.Y.—Haight v. New York, 1 N.E. 
883, 99 N.Y. 280; Smith v. Russell, 
159 N.Y.S. 169, 172 App.Div. 793; Ven- 
timiglia v. Eichner, 140 N.Y.S. 395, 
155 App.Div. 236 [motion to dism 
appeal den 102 N.E. 1116, 209 N.Y. 514, 
rev on other grounds 107 N.E. 48, 213 
N.Y. 147, and reh den 108 N.E. 1110, 
214 N.Y. 670]. 

Alta.—Krumm vv. Shepard Mun. 
Dist., [1927] 3 Dom.L.R. 354. 

{a] Application of curative stat- 
utes to errors and omission of name. 
—(1) <A mistake or error in name 
may be cured so as not to affect the © 
validity of the assessment against the 
property. Farnsworth Co. v. Rand, 65 
Me. 19; Manby v. Voorhees, 203 P. 
543, 27 N.M. 511; Krumm vy. Shepard 
Mun. Dist., (Alta.) [1927] 3 Dom.L.R. 
354. (2) But an assessment against 
a person other than the true owner 
cannot be cured or legalized:so as to 
be valid against the true owner, for 
as to him there was no assessment 
at all. People v. Sneath, 28 Cal. 612; 
Orlando v. Giles, 40 So. 840, 51 Fla. 
644; People v. Wemple, 22 N.E. 761, 
117 N.Y. 77. (8) A statute providing 
that no tax assessed upon property 
shall be held invalid on account of 
the property having been assessed in 
the name of a person other than the 
owner can apply only where the per- 
son against whom the tax is sought 
to be enforced is actually owner of 
the property, so that he would have 
been liable for the tax if properly as- 
sessed, and it does not authorize the 
enforcement against a person of a 
tax on property which he does not 
own and for which he is not liable. 
Rapid Ry. Co. v. Schroeder, 157 N.W. 
422, 190 Mich. 684. See Coleman vy. 
Crowdus, (Tex.Civ.App.) 178 S.W. 
585 (construing a statute providing 
that no assessment of real property 
shall be illegal by reason of the same 
not being listed or assessed in the 
name of the owner or owners there- 
of to apply only where the owner has 
made a rendition of his land in order 
to harmonize this provision with oth- 
er articles of the same chapter and 
title). 

Statutes validating assessments in 
wrong name see supra § 783. 

sé. J. M. Guffey Petroleum Co. v. 
Murrell, 53 So. 705, 127 La. 466; 
O’Neal v. Virginia, etc., Bridge Co., 
18 Md. 1, 79 Am.D. 669; State v. Dia- 
mond Valley Live Stock, etc, Co., 25 
P. 448, 21 Nev. 8o. 
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fatally defective if the name of such person be omit- 
ted entirely,’7 if a person other than the one desig- 
nated be named,** or if an attempted designation 
or description of the person is insufficient.£® If the 
owner’s name has been duly entered and listed upon 
the assessment roll, apparently an omission of the 
name in transcribing the tax from the assessment 
roll into the tax list does not invalidate the assess- 
ment.°° 

Entry of nonresident’s name when he is not to 
be listed. When occupied land owned by a nonresi- 
dent is required to be separately listed without the 
name of the owner, an entry of the owner’s name is 
ineffectual to make him personally responsible for 
the tax,®! and it seems to have been held that the 
entry of such an owner’s name in the column of 
the roll, which is for the names of taxable inhabit- 
ants, invalidates the assessment entirely ;°? but such 
is not the result if the name is entered only for pur- 
poses of identification, as a-part of the description, 
in the column headed “Description of Property,’’®* 
even though the name extends partially into the 
preceding column for the names of taxable inhab- 
itants.°+ 5 

[{§ 869] (2) Arrangement in Alphabetical Order. 
In the absence of a statutory requirement that 

[aj Waiver must be of particular 


defect.—(1) Failure to object to the 
assessment in a name which is incor- 


47 Cal. 591. 
562. 


TAXATION 


N’H.—Clark ys Bragdon, 37 N.H. 


‘ ’ hav se a wat 


[§§ 868-870 


‘names be so entered, an assessment is not invali- 


dated by a failure to place a taxpayer’s name in its 
alphabetical position;®® and a statute requiring the 
names of persons assessed to be arranged in the 
assessment list in alphabetical order is sufficiently 
complied with if the person is listed under the first 
letter of his surname, although a strict, alphabetical 
order is not preserved among names beginning with 
the same initial.?7 Such a statute does not require 
an assessment against several persons as a group 
to be entered more than once,®* and where prop- 
erty is assessed to several trustees, an entry under 
the first letter of the name of one of the trustees 
is sufficient.°® An assessment against an executor 
as such may validly be entered where the name of 
decedent alphabetically belongs instead of where 
the name of the executor belongs, since an executor 
can easily find an assessment so entered and clerks 
might reasonably differ as to which letter the as- 
sessment should be placed under.* 

[§ 870] (3) Superfluous or Additional Entries or 
Descriptions. Generally, if the person who is being 
taxed has been properly and ‘sufficiently designated, 
the entry of other names,’ or additional but unnec- 
essary descriptive matter,+.does not operate to af- 
fect the validity of the assessment if no prejudice or 

many different letters of the alphabet. 


Such a course would be inconvenient, 
in the extreme, and likely to raise 


rect in one respect does not estop the 
owner from asserting the invalidity 
of the assessment for the succeeding 
year in a name which is incorrect in 
still other respects. Adsit v. Park, 81 
So. 430, 144 La. 934. (2) Failure to 
object to a designation of joint own- 
ers by their surnames only does not 
prevent the owners from objecting 
the succeeding year when the sur- 
names of, only several of the owners 
are used with the words “et al.” Ad- 
sit v. Park, supra. 

87. Green v. Craft, 28 Miss. 70, 75; 
Ainsworth v. Dean, 21 N.H. 400; State 
v. Vanderbilt, 33 N.J.Law 38; Cottle 
v. Cary, 76 N.Y.S. 580, 73 App.Div. 54 
[aff 66 N.E. 1106, 173 N.Y. 624]; Du- 
bois v. Webster, 7 Hun (N.Y.) 371; 
Shea v. Campbell, 128 N.Y.S. 508, 71 
Misc, 222. See Electrolytic Copper Co. 
v. Rambler Consol. Mines Corporation, 
243 P. 126, 34 Wyo. 304 (holding that 
a statutory provision that the assess- 
ment roll shall specify the name of 
the individual or corporation to whom 
any property shall be taxable requires 
eS the name of the owner be speci- 

ed). 

88. U.S.— Goodlett v. Goodman 
oe & Coke Co., 192 F. 775, 113 C.C.A. 


Cal.—Lake County v. Sulphur Bank 
er yat Min. Co., 4 P. 876, 66 Cal. 
i 


Conn.—Hellman v. Burritt, 26 A. 
473, 62 Conn. 438; Meyer v. Trubee, 
22 A. 424, 59 Conn. 422. 

La.—Howeott v. Fifth Louisiana 
Levee Dist., 14 So. 848, 46 La.Ann. 
322; Standard Brewing Co. v. Gulf 
States Land, ete., Co, 1 La.A. (Or- 
leans) 134. 

Mo.—State v. Mission Free School, 
62 S.W. 998, 162 Mo. 332. 

Mont.—Birney v. Warren, 72 P. 
293, 28 Mont. 64. 

N.Y.—In re Riddell, 116 N.Y.S. 261 
Ke TA9 UNG Y2 6 142s 184" App ory. 

Or.—Bradford v. Durham, 101 P. 
897, 54 Or. 1, 135 Am.S.R. 807; Martin 
v. White, 100 P. 290, 53 Or. 319. 

W.Va.—Collins v. Reger, 57 S.E. 
743,. 62) W.Va. 195, 

Can.—Flanagan v. Elliott, 12 Can. 
S.C. 435. 

89. Cal.—Bosworth v. Webster, 27 
P. 786, 64 Cal. 1; People v. Whipple, 


N.Y.—Cruger v. Dougherty, 438 N.Y. 
107 [aff 1 Lans. 464]. 

Or.—Hodgkin v. Boswell, 127 P. 985, 
63 Or. 589. 

Wis.—State v. Williston, 20 Wis. 
228. 

Sufficiency of description or desig- 
nation see infra § 871. 

90. Parker v. Cochran, 21 N.W. 13, 

64 Iowa 757. 
Berlin v.. Grange, 5. U:C.C.P. 
(Ont.) 211. See Hilton v. Fonda, 86 
N.Y. 339 [aff 19 Hun 191] (holding 
that the assessor had no jurisdiction 
to insert a nonresident owner’s name, 
but that he waived the error). 

Necessity for separate listing and 
classification of nonresident lands see 
infra § 893. 

92. Sanders v. Downs, 36 N.E. 391, 
141 N.Y. 422. But see Collins v.. Long 
Island City, 30 N.E. 835, 132 N.Y. 321, 
594 (holding that, under the charter 
of Long Island City (LL. [1871] ¢ 461 
tit 6 § 6), providing that the asses- 
sors, in preparing the assessment 
rolls, shall have all powers of as- 
sessors of towns “except that lands of 
nonresidents shall not be separated 
from the other assessments,” an as- 
sessment on unoccupied land of a non- 
resident, otherwise valid, is not ren- 
dered void by the insertion of the 
owner’s name in the assessment roll, 
as the insertion of such name is mere 
surplusage). 
sides French v. Whittlesey, 30 N.Y.S. 

94 French v. Whittlesey, supra. 

95. Arrangement of names of 
Aupieweainy of corporation see infra 

96. Watkins v. Couch, 
485, 142 Iowa 164. 

97. In re Interstate Land Co., 34 
So. 446, 110 La. 286. 

98. People v. Barker, 32 N.Y.S. 485, 
11 Misc. 262 [aff 33 N.Y.S. 1132, 86 
Hun 283, and 42 N.H. 543, 146 N.Y. 


120 N.W. 


404]. 
99. People v. Barker, supra. 
[a] Reason for rule.—‘‘The stat- 


ute does not, in terms, require the 
Same assessment to be entered more 
than once; and it would be unreason- 
ably extending it by construction to 
hold that there must be as many 
Separate entries as there may be trus- 
tees whose names are headed by as 


questions of multiple assessments of 
the same property.”’ People v. Barker, 
82 N.Y.S. 485, 488, 11 Misc. 262 [aff 
33_N.Y.S. 1132, 86 Hun 283, and 42 
N.E. 5438, 146 N.Y. 404]. 

1. People vy. Hibernian Banking 
Ass’n, 92 N.E. 305, 245 Ill. 522. 

Designation where assessment is 
to executors see infra § 873. 


2. Addition of “and all others un- 


known” to name of individual see in- 
fra § 874. 

3. Houser, etc., Mfg. Co. v. Har- 
grove, 61 P. 660, 129 Cal. 90; Lake 
County v. Sulphur Bank Q. M. Co., 8 
P. 593, 68 Cal. 14; Cone v. Lauer, 115 
N.Y.S. 644, 131 App.Div. 193 [aff 115 
N.Y.S. 1116, 131 App.Div. 193, appeal 
dism 92 N.E. 1081, 198 N.Y. 597]; 
People v. Barker, 21 N.Y.S. 704 [aff 
33 N.E. 745, 137 N.Y. 631]; Adams v. 
Sleeper, 24 A. 990, 64 Vt. 544. 

[a] MIllustrations.—(1) An as- 
sessment to a lunatic whose name is 
properly listed is not invalidated by 
an additional entry of the name of 
the guardian together with the lat- 
ter’s place of business. People v. 
Barker, 21 N.Y.S. 704, 67 Hun 649 
[aff 33 N.E. 745, 187 N.Y. 631]. (2) 
The entry in the column “remarks” 
in an assessment roll of the names 
and addresses of persons from whom 
the taxes may possibly be collected 
does not constitute an assessment of 
the property to such individuals or 
affect the validity ofthe assessment, 
where the entry appears to be merely 
a memorandum to aid in the collec- 
tion of the tax. Cone v. Lauer, 115 
N.Y.S. 644, 131 App.Div. 1938 [aff 115 
N.Y.S. 1116, 131 App.Div. 193 (appeal 
dism 92 N.H. 1081, 198 N.Y. 597)]. (3) 
An entry “Sulphur Bank Quicksilver 
Mining Company, F. Fiedler, agent,” 
is a sufficient assessment to the com- 
pany, and the reference to “F. Fied- 


ler, agent,” is not an assessment to’ 


him, but a mere reference, in the as- 
sessment, to him as agent of the com- 
pany. Lake County v. Sulphur Bank 
Capa re Min. Co., 8 P. 593, 68 Cal. 


4. Salisbury v. Shirley, 5 P. 104, 
66 Cal. 223; Bosworth v. Webster, 27 
P. 786, 64 Cal. 1; San Francisco v. 
Phelan, 61 Cal. 617; Welles v. Bat- 
telle, 11 Mass. 477; Wan Voorhis v. 
Budd, 39 Barb. (N.Y.) 479. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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harm results from the surplusage. There are cases 
which seem to regard the addition of the words 
“Estate”® or “Est.”’® to the name of the true owner 
as mere surplusage which does not invalidate the 
assessment. Other cases, however, have considered 
such words as showing an intention to make the 
assessment to the estate of a deceased person and 
rendering the assessment void where the same can- 
not lawfully be made to the estate of a decedent.? 

[$ 871] (4) Sufficiency of Designation and Effect 
of Mistake.* As a general rule a mistake or error 
which does not mislead the person to his prejudice 
does not render the designation so insufficient as to 
invalidate the assessment;® but if the mistake or 
error is such as to be misleading and prejudicial, 
the designation is insufficient to sustain a valid as- 
sessment.*® According to some eases, it seems that 
the designation is insufficient and the assessment 
invalid if there is an omission of,!! or a mistake 
in,'? the christian name; but by other authority 
a correct entry of the surname alone is sufficient if 
it is apparent that the owner has not been misled.1? 


If, under the rule of idem sonans,!* the name in-~ 


serted in the assessment roll is in law the name of 


[a] Unnecessary description of oc- 
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the owner and person intended, the designation is 
sufficient and valid.t® Also, it seems that a desig- 
nation is generally sufficient if the name entered 
is the one which the person commonly uses, and the 
one by which he is generally known,*® or is the 
owner’s name as it appears in the record of title 
to the property against which the tax is assessed.17 
Failure to describe a nonresident as such will not 
invalidate the assessment where the sole object of 
the statute requiring such description is to prevent 
nonresidents from being able to vote at local elee- 
tions by virtue of their name being upon the assess- 
ment roll.t§ 

Repetition of name after different pieces of prop- 
erty. Where the same owner is being assessed for 
different pieces of property which are listed con- 
secutively without any intervening entries for other 
persons, the name of the owner need be entered but 
once in the owner’s column opposite the first prop- 
erty entry, and it is not necessary that his name 
be repeated opposite the description of each piece 
of property.*® 

[§ 872] (5) Designation of Particular Kinds or 
Classes of Taxpayers?°—(a) Joint Owners, Class 


naming ‘‘Ellen Macier”’ on a tax roll 


cupant as agent.—Where property of 
a corporation is assessed to an agent 
as occupant, a description of him as 
agent of the company is not necessary 
and will not invalidate the assess- 
ment. . Welles v. Battelle, 11 Mass. 


5. Sanders v. Carley, 83 N.Y.S. 106, 
83 App.Div. 193 [aff 70 N.E. 1108, 178 
N.Y. 622]. 

6. In re Hartshorn, 17 N.Y.S. 567, 
63 Hun 624. 

7. Amos v. Jacksonville Realty & 
Mortgage Co., 81 So. 524, 77 Fla. 403; 
Talbot v. Inhabitants of Wesley, 100 
A. 937, 116 Me. 208; Crumley v. Fab- 
bi, 213 P. 1048, 47 Nev. 14; McKie v. 
Brown,, 92 N.B. 138,199 N.Y..71. 

Assessment of property of dece- 
dents’ estates see supra §§ 786, 787. 

8. Effect of errors and omissions 
generally see infra § 919. 

9. Ill—Lyle v. Jacques, 101 Ill. 
644. : 

Iowa.—Kendig v. Knight, 14 N.W. 
78, 60 lowa 29. 

La.—Hood v. New Orleans, 22 So. 
401, 49 La.Ann. 1461. 

Me.—Bath v. Reed, 4 A. 688, 78 Me. 
276. 

_ Md.—O’Neal v. Virginia, etc., Bridge 
Co., 18 Md. 1, 79 Am.D. 669. 

Nev.—State v. Diamond Valley Live 
Stock, ete, Co., 25 P. 448, 21 Nev. 
86 ; 


N.Y.—Van Voorhis v. Budd, 39 
Barb. 479; Matter of Village of Me- 
dina, 103 N.Y.S. 1018, 52 Misc. 621 [aff 
106 N.Y.S. 1148, 121 App.Div. 929]; 
People v. Barker, 32 N.Y.S. 485, 11 
Mise. 262 {aff 33 N.Y.S. 1132, 86 Hun 
283, and 42 N.E. 543, 146 N.Y. 404]. 

Pa.—Wilson v. A. Cook Sons Co., 
148 A. 68, 298 Pa. 85; Philadelphia v. 
Miller, 49 Pa. 440. : 

Vt.—Town of Orange v. City of 
Barre, 115 A. 238, 95 Vt. 267. 

Va.—Yellow Poplar Lumber Co. v. 
Thompson, 62 S.E. 358, 108 Va. 612, 
Stevenson -v. Henkle, 42 S.E. 672, 100 
Va. 591. See Ellett v. Commonwealth, 
110 S.E. 358, 132 Va. 136 (holding that 
the error, if any, in listing and as- 
sessing taxes in the name of one havy- 
ing a life estate in a fund held in 
trust is a nonprejudicial error which 
will not invalidate the assessment). 

Wis.—Boyington Co. v. Southwick, 
97 N.W. 903, 120 Wis. 184; Enos v. 
Beemis, 21 N.W. 812, 61 Wis. 656. 

Alta.—Wetaskiwin v. C. & E. Town- 
sites, Ltd., 14 Alta.L. 307. 

[a] Owner not misled.—Where an 
owner pays a tax assessed against 
him in an erroneous name for a num- 
ber of years without complaint, the 


ment, for his knowledge of the tax 
on his property shows that the own- 
er was not prejudiced or misled by 
the error. Town of Orange v. City 
of Barre, 115 A. 238, 95 Vt. 267. ¢ 

10. Ala.—State Land Co. v. Mitch- 
ell, 50 So. 117, 162 Ala. 469; State v. 
Sloss, 6 So. 309, 87 Ala. 119. 

La.—Standard Brewing Co. v. Gulf 
States Land, etc., Co., 1 La.A. (Or- 
leans) 134. 

_-Mont.—Birney v. Warren, 72 P. 293, 
28 Mont. 64. 


. Or.—Hodgkin v. Boswell, 127 P. 
985, 63 Or. 589. 

W.Va.—Collins v. Reger, 57 S.E. 
743, 62 W.Va. 195. 

[a] Rule applied where designa- 
tion was: (1) “Jose Case” instead 


of “Joseph Couret.” Standard Brew- 
ing Co. v. Gulf States Land, etc., Co., 
1° La.A.> (Orleans) 134.. (2) . “FY H. 
Hodgkins” instead of “Frank E. Hodg- 
kin.” Hodgkin v. Boswell,.127 P. 985, 
63 Or. 589. (3) “Martha Hedrick” in- 
stead of “Martha Helmick.” Collins 
v. Reger, 57 S.E. 748, 62 W.Va. 195. 
Pie Crawford v. Schmidt, 47 Cal. 
ie 

12. State Land Co. v. Mitchell, 50 
So. 117, 162 Ala. 469; People v. Whip- 
ple, 47 Cal. 591. 

[a] Wlustrations.—(1) An entry 
of assessment against land owned by, 
and in possession of, ‘Jack Mitchell” 
to “Jacob Mitchell” is void, and fatal 
to a tax title. State Land Co. v. 
Mitchell, 50 So. 117, 162 Ala. 469. 
(2) An assessment against the prop- 
erty of “S. B. Whipple,” listed in the 
name of “S. M. Whipple,” is invalid. 
People v. Whipple, 47 Cal. 591. 

13. McGraw v. Lakin, 68 S.E. 27, 
67 W.Va. 385. 

[a] Reason for rule.—‘It would 
be very technical to sustain this fail- 
ure to give the Christian names as a 
fatal defect. The surname is the sub- 
stance—the' Christian name minor or 
subordinate. A part of the name, the 
surname, if correct, is sufficient with- 
out the Christian name.” McGraw v. 
Lakin, 68 S.E. 27, 28, 67 W.Va. 385. 

14. Generally as to idem sonans 
see Names §§ 19-22. 

15. Detroit v. Macier, 75 N.W. 285, 
117 Mich. 76; Pierce v. Richardson, 
37 N.H. 306. But see Collins v. 
Reger, 57 S.E. 743, 747, 62 W.Va. 195 
(where it was said: “The rule of 
idem sonans was not applica- 
ble to the assessment. roll or to the 
delinquent and sales returns, which 
were intended for the eye, and not 
for the ear’’). : 

[a] Ilustration.—An error in 


as “Ellen Marcier” does not invalidate 
the assessment. Detroit v. Macier, 
75 N.W. 285, 17 Mich. 76. 

16. Tieman v. Johnston, 38 So. 75, 

114 La. 112; Van Voorhis v. Budd, 
39 Barb. (N:Y.) 479. 
‘ [a] Name assumed for business 
purposes.—An individual banker do- 
ing business under the general bank- 
ing laws of the state, who assumes a 
special name, by which his business 
is known, may be assessed by that 
hame. State v. Bank of Neosho, 25 
S.W. 372, 120 Mo. 161; Patchin v. Rit- 
ter, 27 Barb. (N.Y.) 34. 

17. Louisiana Land & Improve- 
ment Co. v. Police Jury of Grant 
Parish, 4101 4S0/> 244) -156. Wat 349s 
Lisso & Bro. v. Police Jury of Parish 
of Natchitoches, 53 So. 566, 127 La, 
283, 31 L.R.A.N.S. 1141; Dibble v. 
Leppert, 17 So. 309, 47 La.Ann. 792; 
Lavergne v. New Orleans, 28 La.Ann. 
677. See Armstrong v. Progressive 
Realty Co., 55. So. 334, 128 ha, 727 
(holding that land not assessed in 
the name of the record owner is not 
legally assessed, and the assessment 
is void). 

18. De Blaquiere v. Becker, 8 U.C. 
C.P. (Ont.) 167. 

19. Gottstein v. Kelly, 276 P. 347, 
206 Cal. 742 [adopting op (App.) 269 
P. 940); Davis..v. Day, 277 Pe 741, 
98 Cal.App. 557; Oregon R. Co. v.. 
Umatilla County, 81 P. 352, 47 Or. 
198; C. & E. Townsites, Ltd. v. City 
of Wetaskiwin, 59 Can.S.C. 578. ; 

[a] Statute requiring name of 
owner to be placed in column opposite 
that in which property assessed is de- 
scribed is sufficiently complied with 
by placing the owner’s name once in 
the owner’s column and leaving the 
rest of the spaces opposite the de- 
scriptions of lots blank where the lots 
described are a sequence of lots be- 
longing to the same owner. C. & E. 
Townsites, Ltd. v. City of Wetaski- 
win, 59 Can.S.C. 578, 593 (‘The as- 
sessor has done what people frequent- 
ly do, that is to say instead of repeat- 
ing the same name or the same de- 
scription through a long list of items 
he has simply written the description 
at the head of the list and left spaces 
blank where a more meticulous or 
more fussy person would have re- 
written the entry. No person looking 
at the document and forming a practi- 
cal judgment upon it could doubt the 
intention or the meaning of these en- 
tries and blank spaces’’). 

20. Assessment of property of 
partnership or joint owners see supra 
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Owners, and Unincorporated Associations. Where 
property assessed is owned jointly, an entry of the 
name of only one owner,?! or of tha names of only 
a portion of the owners together with the words 
“and others” or “et al.,”22 is an insufficient desig- 
nation of the several owners of the joint property. 
Where land is owned by several persons of the same 
class, it is sometimes held that the owners must be 
designated, and they should not be described gen- 
erally as a class;2% but there are a number of cases 
sustaining as sufficient, a general description of 
several heirs as heirs of a named person without 
the name of each heir.2* A statute providing that 
undivided real estate of a deceased person may be 
assessed to the heirs or devisees without designat- 
ing them by name does not authorize or permit a 
designation of devisees as heirs.2> It has been held, 
however, that such a statute justifies a designation 
by name of the estate without inclusion of the 
words “heirs” or ‘“devisees.”*® Apparently an un- 
incorporated association or company may be listed 
or designated in its company or association name 
without the name of each individual member.?* 

[§ 873] (b) Occupants, Custodians, and Fiduci- 
aries.28 When a tax is assessed against a person 
for property which he holds in a representative or 
fiduciary capacity, it seems that some descriptive 
words should ordinarily be added to his name to 
show the capacity in which he has been assessed ;?° 
but apparently a failure to do so is a mere irreg- 
ularity;*° and a failure to add the words “as agent” 
does not invalidate an assessment against an agent 
for property of the principal where the agent has 
failed to perform his duty of making out a list for 
the assessor.*! If property is being assessed to an 
agent as occupant, he need not be described as an 
agent;*? and where it is the intent of a special stat- 
ute that the custodian of property owned by a 
nonresident shall be assessed for the property as 
Owner, it is unnecessary to insert as part of the 
designation of the custodian the capacity in which 
the assessment is made,** although there is a gen- 
eral statute providing that, where property is as- 
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sessed to one other than the owner, the entry shall 
show in what capacity it is assessed to him.** Al- 
though there are several trustees to be taxed, it 
seems that the name of one only described as trus- 
tee of a specified estate is a sufficient description 
of the persons assessed, for the tax is really upon 
the fund and no injury is caused by the omission 
of the names of some trustees.?® A description of 
trustees of personal property as “executors and 
trustees” is not fatally defective,*® and an error in 
describing an administrator with a will annexed as 
an “executrixY is an immaterial error not invali- 
dating the assessment,?7 as is an error in designat- 
ing persons as administrators instead of executors,** 
since in each of these cases the representative char- 
acter of the person assessed is indicated with suf- 
ficient clarity. An entry of the name of the estate 
together with the name of the executor is usually 
held a sufficient designation of the executor as the 
person taxed.*° 

[§ 874] (c) Unknown Owners.*® An entry to a 
named person “and all owners and claimants known 
and unknown” does not make a valid assessment e1- 
ther against the named person or unknown own- 
ers;*1 but where the persons taxed are first desig- 
nated as “unknown owners,” an addition of the 
names of various claimants of the property with an 
apparent attempt to describe the several portions 
claimed by each does not invalidate the assessment 
against unknown owners;*? and if a single name 
is listed as owner, the words “To all owners and 
claimants, known and unknown,” in the heading of 
the assessment roll, are an idle recital which does 
not vitiate the assessment.*? Where, opposite to 


the property immediately above that concerned, and . 


in the column headed “In Whose Name Assessed,” 
there appears the word “Unknown,” ditto marks in 
such column opposite the property involved is a 
sufficient designation that the owner of the proper- 
ty is unknown.** Indeed, if no name is given in 
the column for the name of the owner opposite :a 
description of land, it will be presumed that the 
land was intended to be assessed to an unknown 


§ 785. 

21. State v. Williston, 20 Wis. 228. 

22. Bosworth v. Webster, 27 P. 786, 
64 Cal. 1; McWilliams v. Gulf States 
Wand; -etc., ‘Co., 35 So:* 5145-1 La: 
194; Clark v. Bragdon, 37 N.H. 562; 
Asper v. Moon, 67 P. 409, 24 Utah 
241. But see Hood v. New Orleans, 
22 So. 401, 49 La.Ann. 1461 (holding 
that a failure to insert the name of 
one or more of the joint owners will 
not nullify the assessment if a generic 
term is used which plainly indicates 
who the owners are). 

23. Cruger v. Dougherty, 43 N.Y. 
107 [aff 1 Lans. 464]; Matter of Reid, 
65 N.Y.S. 373, 52 App.Div. 243; Sandy 
Bi VeiAkin, 28; INsY.Si 1889s Bun 
24 Hatcher v. Howes, 128 S.W. 
335, 188 Ky. 464; Wheeler v. Anthony, 
10 Wend. (N.Y.) 346; Koth v. Palla- 
chucola Club, 61 S.E. 77, 79 S.C. 514. 

fa] Reason for rule.—‘It would 
be unreasonable to require tax officers 
to unravel complicated inheritances 
and state on the tax list the Christian 
and family names of all the heirs of 
persons deceased. To construe the 
provisions of the statute on the sub- 
ject mandatory to that degree would 
unreasonably embarrass the state in 
the collection of its revenue.” Koth 
v. Pallachucola Club, 61 S.E. 77, 78, 
79-S.C. 514. 

25. Elliot v. Spinney, 69 Me. 31. 

26. Dickison vy. Reynolds, 12 N. 


W. 24, 48 Mich. 158. 
27. Pomeroy Salt Co. v. Davis, 21 
OhioSt. 555. 
28. Cross references: 
Alphabetical entry for name of only 
ee of several trustees see supra § 
Assessment of: 
Property of decedents’ estates see 
supra §§ 786, 787. 
Trust property see supra § 788. 
Where assessment against executor 
may alphabetically be entered see 
supra § 869. 
fies Trowbridge v. Horan, 78 N.Y. 
30. City of Yale v. Michigan Farm- 
ers’ Mut. Fire Ins. Co. of St. Clair & 
Sanilac Counties, 146 N.W. 88, 179 
Mich. 254; Vail v. Runyon, 41 N.J. 
Law 98. 
Ae Lockwood v. Johnson, 106 Ill. 
Foire: Welles v. Battelle, 11 Mass. 
33. Spanish River Lumber Co. v. 
Bay, City,,.01 NOW. 595, 2134!) Mich: 


34 Spanish River Lumber Co. v. 
Bay City, supra. 

35. Clarke v. Addeman, 58 A. 623, 
26 R.I. 168. 

36. People v. Barker, 32 N.Y.S. 485, 
11 Mise. 262 [aff 33 N.Y.S. 1132, 86 
mek 283, and 42 N.E. 543, 146 N.Y. 

37. City of Rockland v. Farns- 


worth, 89 A. 65, 111 Me. 315. 
ee Bath v. Reed, 4 A. 688, 78 Me. 


39. People v. Hibernian Banking 
Ass'n, 92 N.E. 305, 245 Tll. 522; Pendle- 
ton v. Briggs, 92 A. 1024, 37 R.I. 352 
[reh den 93 A. 794, 87 R.I. 471]; Bogue 
v. Laughlin, 136 N.W. 606, 149 Wis. 
sane 40 L.R.A.N.S. 927, Ann.Cas.1913C 

40. Assessment to unknown own- 
ers see supra § 784. ; 

41. Jatunn v. O’Brien, 26 P. 635, 
89 Cal. 57; Greenwood vy. Adams, 21 
P. 1134, 80 Cal. 74; Daly v. Ah Goon, 
2 P. 401, 64 Cal. 512; Grimm v. O’Con- 
nell, 54 Cal. 522; Grotefend v. Ultz, 
53 Cal. 666; Nichols v. McGlathery, 
43 Iowa 189; Robinson v. Scott, 158 
P. 268, 81 Or. 20; Stitt v. Stringham, 
105 P. 252, 55 Or. 89. But see O’Grady 
v. Barnhisel, 23 Cal. 287 (holding 
otherwise under an act construed as 
intending that the words ‘and to all 
owners and claimants known or un- 
known” should be incorporated in 
every assessment). 

42. State v. Watts, 185 P. 934, 21 
Ariz. 93 [cert den 41 S.Ct. 62, 254 U. 
S. 648, 65 L.Ed. 456]. 

43. Salisbury v. Shirley, 5 P. 104, 


‘66 Cal. 223; Bosworth v. Webster, 27 


Pi 86, 26 4C alow 
Phelan, 61 Cal. 617. 


44. Hoyt v. Clark, 66 N.W. 262, 64 
Minn. 139. 


San Francisco v. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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owner although nothing in the assessment roll ex- 
pressly shows such intent;*® and it has even been 
held that, where the place for the name of the own- 
er of property is left blank in the assessment roll, 
that amounts to a statement that the owner is un- 
known.#¢ 

[§ 875] (da) Corporations and Stockholders.*? 
While, in the absence of a showing of identity, it 
is held rather strictly that a corporation should be 
designated in an assessment list by its correct cor- 
porate name,*® it is generally held that a mere mis- 
nomer or error in the name of a corporation will 
not affect the validity of the assessment where the 
identity and liability to be taxed is clearly estab- 
lished,*® or the mistake or error is not such as to 
mislead the corporation.®® A corporation may be 
designated by the name of its predecessor, where 
no change has been made in the record title of its 
real estate and by statute the name of the record 
owner is to be used;°! or where the corporation 
has acquiesced in the use of its predecessor’s name 
which is similar to the new name;°? but otherwise 
it seems that use of a predecessor’s name is insuf- 
ficient where the corporations are composed of some- 
what different stockholders.5* The entry of the 
assessment under the name of the railway company 
which formerly owned the franchise does not nec- 
essarily furnish ground for the contention that due 
process of law is denied by the judicial enforcement 
of the tax against the company actually operating 
the road.*# 
, Designation of corporation and stockholders for 
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assessments on stock.®> To have a valid assessment 
under a statute making a corporation liable for 
taxes against the stock of its stockholders, and pri- 
marily for assessment in its name, the corporation 
must be charged upon the assessment roll in its prop- 
er corporate name;°® but-if so charged and desig- 
nated, the assessment is valid without an entry of 
the names of the stockholders.°*7 Where it is pro- 
vided that stock in a corporation shall be assessed 
against the stockholders, the entry in the assess- 
ment roll should be of the names of the stockholders 
rather than the name of the corporation;®® but if 
there is a statutory declaration that it shall be no 
grounds of objection to the assessment that the same 
is entered upon the assessment books in the name 
of the corporation, the preferred method of entering 
the names of the stockholders is directory merely 
as far as the validity of the assessment is concerned, 
and the use of the name of the corporation alone 
does not invalidate the assessment against the stock- 
holders.°® Even in the absence of a statutory dec- 
laration of the latter character, an entry of the name 
of the corporation as owner will be regarded as a. 
mere informality in making up the assessment roll, 
which does not invalidate the assessment, if there 
are also entries giving the total amount and value 
of the stock, the names of the stockholders, and the 
number of shares owned by each, for by such en- 
tries the intention to assess the stockholders appears 
upon the face of the roll, and the determination 
of the assessment against the shares of a particular 
stockholder is a mere matter of mathematical eal- 


Use of abbreviations and characters 
generally see supra § 867. 

45. Jackson v. Cummings, 15 Il. 
449: Burdick v. Connell, 29 N.W. 416, 
69 Iowa 458; Smith v. Messer, 17 N.H. 
420. 

46. Shipley v. Gaffner, 93 P. 211, 48 
Wash. 169. 

47. Assessment of corporate stock 
and property see supra §§ 818-863. 

Description of corporate property 
and stock see infra §§ 894-897. 

48. State v. Sloss, 6 So. 309, 87 Ala 
119; Lake County v. Sulphur Bank 
Quicksilver Min. Co., 4 P. 876, 66 Cal. 
17; Chicago, ete., R. Co. v. Kelley, 74 
N.W. 935, 105 Iowa 106. 

[a] Assessment held invalid where 
entry was: (1) Against “American 
Mortgage Company,” instead of 
“American Mortgage Company of 
Scotland.” State v. Sloss, 6 So. 309, 
87 Ala. 119. (2) In name of “Sul- 
phur Banks Q. S. M. Co.” instead of 
“Sulphur Bank Quicksilver Mining 
Company.” Lake County v. Sulphur 
Bank Quicksilver Min. Co., 4 P. 876, 
Coy Calyal i... (3) ‘Cp Bay&5@. Roy n= 
stead of “Chicago Burlington & Quin- 
cy Railway Company.’ Chicago, ete., 
R. Co. v. Kelley, 74 N.W. 935, 105 Iowa 
106. 

49. U.S.—Spring Valley Water Co. 
v. City and County of San Francisco, 
225 EF. 728, 140 C.C.A. 209 [aff 38 S.Ct. 
356, 246 U.S. 391, 62 L.Ed. 790]. : 

Fla.—Allen v. Joseph Dixon Cruci- 
ble Co., 70 So. 398, 70 Fla. 406. : 

Ill.—People v. Cosmopolitan Fire 
Ins. Co., 92 N.E. 922, 246 Ill. 442; 
Lyle-v. Jacques, 101 Ill. 644. 

La.—J. M. Guffey Petroleum Co. v. 
Murrel, 53 So. 705, 127 La. 466. 

Me.—Farnsworth Co. v. Rand, 65 
Me. 19. : 

Mich.—Gratwick, etce., Lumber Co. 
vy. Oscoda, 56 N.W. 600, 97 Mich. 221. 

N.H.—Souhegan Nail, etc., Factory 
v. McConihe, 7 N.H. 309. 

N.Y.—People vy. Garmon, 71 N.Y.S. 
826, 63 App.Div. 530. : 

Or.—Oregon R. Co. v. Umatilla 
County, 81 P. 352, 47 Or. 198. 

See Falls Branch Jellico Land, etc., 
Co. v.. Com., 83 S.W. 108, 26 Ky.L. 


1028 (holding that a mistake in the 
name of the corporation will not per- 
mit property to be reassessed after 
taxes have been paid by the corpora- 
tion mistakenly named but owned by 
the same stockholders that own the 
corporation owning the property as- 
sessed). 

[a] Designation held sufficient and 
assessment valid where entry was: 
(1) “The Farnsworth Manufacturing 
Company” instead of ‘Farnsworth 
Company.” Farnsworth Co. v. Rand, 
65 Me. 19, 23, 24 (‘Nor is it so abso- 
lutely essential that corporations 
should be described by their true 
names, as to place them in this re- 
spect on a different footing from nat- 
ural persons. Neither corpo- 
rations nor individuals can be allow- 
ed to avail themselves of pretexts of 
this sort to escape taxation, when 
their identity and liability to be taxed 
ean be clearly established’). (2) “G. 
S. and F. L. Co.” instead of “Grat- 
wick, Smith & Fryer Lumber Compa- 
ny.” Gratwick, ete., Lumber Co. v. 
Oscoda, 56 N.W. 600, 97 Mich. 221. 
(3) “The Souhegan Nail, Cotton and 
Woolen Corporation” instead of ‘The 
Souhegan Nail, Cotton and Woolen 
Factory.” Souhegan Nail, etc., Fac- 
tory v. McConihe, 7 N.H. 309, 316 
(“The property was by statute to be 
taxed to the corporation by its cor- 
porate name. The object of this, how- 
ever, was not to require that every 
word, syllable and letter, contained 
in the corporate title, should be in- 
serted in the tax list, but to provide 
for a corporate, instead of individual 
taxation’). (4) “Mohawk & Malone 
R. R. Co.” instead of “Mohawk and 
Malone Railway Company.’ People 
v. Garmon, 71 N.Y.S. 826, 63 App.Div. 
530. 

[b] Use of name by which corpo- 
ration is generally assessed and 
known sufficient.—Allen v. Joseph 
Dixon Crucible Co., 70 So. 398, 70 Fla. 
406; Farnsworth Co. v. Rand, 65 Me. 
19; Oregon R. Co. v. Umatilla Coun- 
ty, 81 P. 352, 47 Or. 198. 

50. State v. Diamond Valley Live 
Stock, etc., Co., 25 P. 448, 21 Nev. 86; 


Stevenson v. Henkle, 42 S.E. 672. 100 
Wa SOLAS: 

51. Hartford v. Hartford Theologi- 
cal Seminary, 34 A. 483, 66 Conn. 475. 

52. Booth y. Raymond, 61 N.E. 129, 
191 Tll. 351. 

53. Chippewa Hardware Co. y. At- 
wood, 86 N.W. 854, 127 Mich. 338. 
See Electrolytic Copper Co. v. Ram- 
bler Consol. Mines Corporation, 243 P. 
126, 34 Wyo. 304 (holding that the evi- 
dence did not require an inference 
that the owner corporation was the 
successor in interest of the company 
whose name was listed in the assess- 
ment roll). N 

54. Illinois Cent. R. Co. v. Com- 
monwealth of Kentucky, 31 S.Ct. 95, 
218 U.S. 551, 54 L.Ed. 1147 [aff 108 
S.W. 245, 128 Ky. 268, 32 Ky.L. 1112}. 

[a] Thus, the entry of an assess- 
ment of a railway franchise tax un- 
der the name of the railway compa- 
ny which formerly owned the fran- 
chise furnishes no ground for the con- 
tention that the due process of law 
guaranteed by U. S. Const. Amendm. 
14 was dertied by the judicial enforce- 
ment of the tax against the company 
operating the railroad under a pow- 
er of attorney from the purchaser at 
a judicial sale, which in making its 
report for assessment purposes named 
the former railway company as the 
owner of the road. Illinois Cent. R. 
Co, v. Commonwealth of Kentucky, 
315 S.Ct. 95,0 2182U.S:. 551," 54 wd: 
1147 [aff 108 S.W. 245, 128 Ky. 268, 
32 Ky. Brat v2]: 

55. Entry of valuation for shares 
of stock see infra § 898. 

Payment by corporation of tax on 
stock of stockholders see infra § 1229. 

56. Walla Walla First Nat. Bank 
v. Hungate, 62 F. 548. 

57. Small v. Lawrenceburgh, 27 N. 
E. 500, 128 Ind. 231; State v. Security 
Nat. Bank, 173 N.W. 885, 143 Minn. 
408. 

58. State ex rel. and to Use of 
Wyatt v. Cantley, (Mo.) 26 S.W.(2d) 
976; Sussex County v. Jarratt, 106 
S.E:. 384, 627, 129 Va. 672. 

59. Court of Com’rs of Washington 
County v. State, 55 So. 623, 626, 172 
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culation.°° Also, the names of all stockholders 
residing within a taxing unit may properly be 
grouped under the name of the company in the 
assessment roll for convenience in making’ collec- 
tions from the corporation, if the number of shares 
held by each stockholder be set forth in such a way 
as to show the amount or proportion which is charge- 
able to him;*! and an assessment to stockholders is 
not invalidated by the use of an inconvenient me- 
chanical arrangement whereby a memorandum of 
the stockholders is entered on one page while the 
assessments to stockholders are entered on anoth- 
er;°? but an entry specifying only the name of the 
corporation and the amount of its capital shows 
but an assessment of the capital of the corporation 


and cannot be regarded as a valid assessment of 


shares to the stockholders;** and a failure to place 
the names of stockholders upon the formal assess- 
ment roll or list invalidates the assessment, although 
a separate informal list is kept showing the names 
of the stockholders, the number of shares owned 
by each, and the assessable value of the same.*4 

{§ 876] d. Listing and Description of Property— 
(1) Necessity and Sufficiency in General. As a gen- 
eral rule it is essential to the validity of the assess- 
ment that the assessment list or roll should contain 
a sufficient designation or description of the prop- 
erty intended to be assessed.®°®> The sufficiency of 
the description depends not upon the intention of 
the assessor, but upon whether statutory require- 


TAXATION 


‘hy Cee BA te 
’ } 
4 - 
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ments have been complied with and the property 
designated with adequate definiteness.°* Ordinarily, 
the description must of itself be sufficient to identify 
the property ;°? but the assessment book need not 
contain a complete description of the property if it 
clearly refers to some public record or document in 
which the details of the description may be found ;°* 
and although the description appearing in the de- 
scriptive part is not in itself complete, it is adequate 
if it refers to another place in the assessment book 
where a detailed and sufficient description may be 
found.*® If the assessor adopts for the assessment 
list the description which the taxpayer has given in 
his list, or return, the taxpayer ordinarily cannot 
thereafter complain of the indefiniteness of such 
description.7° Under statutes, permitting the asses- 
sor to list such property as he reasonably believes 
the taxpayer to own where the latter fails or re- 
fuses to return a list of his property, very broad and 
general descriptions have been sustained with refer- 
ence to property which the assessor reasonably be- 
lieves the taxpayer to have but the nature of which 
he is unable to ascertain.*? 

[§ 877] (2) Separation and Classification.7? A 
statutory requirement that real and personal prop- 
erty be separately listed and assessed generally seems 
to be regarded as a provision for the benefit of the 
taxpayer which must be substantially complied with 
in order to have a valid imposition of a tax.7* If 
property is directed to be listed in the personal 


Mont.—City of Lewistown v. Warr, 


Ala. 242. 

60. Hughes y. City Trust & Sav- 
ings Co., 91 So. 747, 151 La. 313; State 
ex rel. and to Use of Wyatt v. Cant- 
ley, (Mo.) 26 S.W.(2d) 976; State ex 
rel. Donnell y. People’s Bank of De 
Soto, (Mo.) 263 S.W. 205. See also 
First Nat. Bank v. Anderson, 192 N. 
W. 6, 196 Iowa 587 [rev on other 
grounds 46 S.Ct. 135, 269 U.S. 341, 70 
L.Ed. 295] (holding that the assess- 
ment roll sufficiently showed an as- 
sessment of national bank stock to 
stockholders although the names of 
the ‘stockholders, and the number of 
shares held by each, were omitted, 
because of the mistaken belief that 
the law required certain deductions 
to be made, and, if this were done, 
no taxable value remained to be as- 
sessed against the stockholders). 

[a] TIllustration.—‘It is true in 
the assessment list itself, under the 
caption ‘Name and Address of Tax- 
payer,’ appears the name ‘Red River 
Bank & Trust Company.’ But under 
the caption ‘Description of Proper- 
ty,’ appears ‘Shares of Red River 
Bank & Trust Company as follows,’ 
and then follows the stock list, con- 
taining 121 names of shareholders, 
with the number of shares assessed 
to each shareholder. The naming of 
the corporation-the shares of whose 
capital stock were assessed does not 
indicate that the assessor intended to 
assess the shares of stock to the cor- 
poration, in violation of the statute 
then in force.” Hughes y. City Trust 
Ste nee Co., 91 So.. 747, 754, 151 La. 


61. James Clark Distilling Co. v. 
Cumberland, 52 A. 661, 95 Md. 468. 

[a] Reason for rule.—‘If this 
method were not permitted, duplicate 
entries would have to be made,—that 
is to say, one against each sharehold- 
er individually,—and, as the assess- 
ment books are usually arranged al- 
phabetically, this would occasion a 
great number of scattered and dis- 
connected entries; and, secondly, a 
consolidated entry would have to be 
made, wherein all the shareholders 
individually assessed would be 
brought together under one heading.” 


James Clark Distilling Co. v. Cum- 
berland, 52 A. 661, 664, 95 Md. 468. 

62. Castles v. New Orleans, 15 So. 
199, 46 La.Ann. 542. 

63. Sussex County v. Jarratt, 106 
S.E. 384, 627, 129 Va. 672. 

64 Albany City Nat. Bank v. Ma- 
her, 6 F. 417, 19 Blatchf. 175. 

[a] Reason for rule.—‘‘Where, as 
was the case here, the formal roll 
which is presented for the inspection 
of the tax payers contains no evidence 
of an assessment against an individ- 
ual, he has a right to assume that 
there is no assessment against him. 
Neither legal duty nor common sense 
requires him to institute further in- 
quiries. He has a right to assume 
that the assessors have complied 
with the law, and that their roll is 
the complete exhibit of their official 
action. He is not to suppose that a 
separate list unknown to the law has 
been regarded by the assessors as 
constructively a part of the roll, when 
in fact it is not a constituent part 
of it. Practically, as well as theoreti- 
cally, to permit such a list to be re- 
garded as the assessment roll would 
be dangerous, and liable to mislead 
the tax payers and deprive them of 
the opportunity to obtain a revision 
of their assessments. It will not 
do to say that it should be sufficient 
as to _a particular tax payer when 
brought to his knowledge. As matter 
of law, either the list is part of the 
roll or it is not. If it is not, it can- 
not be made so by extrinsic circum- 
stances.” Albany City Nat. Bank v. 
Maher, 6 F.. 417, 423, 19 Blatchf. 175. 

65. Ala.—Town of Albertville v. 
Hooper, 72 So. 258, 196 Ala. 642; 
Smith v. Cox, 22 So. 78, 115 Ala. 503. 

Cal.—Falkner y. Hunt, 16 Cal. 167, 

La.—Posey v. New Orleans, 37 So. 
969, 113 La. 1059; Scott v. Parry, 32 


So. 188, 108 La. 11; Augusti v. Law-. 


less,, 10° So. 171,, 43a, Ann. 1097; 
Rougelot v. Quick, 34 La.Ann. 123; 
Brusle v. Sauve, 20 La.Ann. 560. 
Me.—Greene vy. Walker, 63 Me. 311. 
Mich.—Petit vy. Flint, ete., R. Co., 
72 N.W. 238, 114 Mich. 362. 
Minn.—Thompson y, Davidson, 15 
Minn. 412. 


157 P. 9538, 52 Mont. 353 [cit Cyc]. 

N.Y.—Fulton v. Krull, 93 N.E. 494, 
200 N.Y. 111; People v. Stilwell, 83 
N.E. 56, 190 N.Y. 293; Matter of 
New York Cent., etc., R. Co., 90 N.Y. 
342 [mod 27 Hun 398]; People v. 
Metz, 126 N.Y.S. 986, 141 App.Div. 
609; Rupert v. North Pelham, 123 N. 
Y.S. 944, 139 App.Div. 3038; Allter v. 
St.’ Johnsville,’ 114 -N.Y.S.'°355, 130 
App.Div. 301; Lawton v. New Ro- 
chelle, 100 N.Y.S. 284, 114 App.Div. 
885; People ex rel. Adirondack Pow- 
er & Light Corporation v. Durey, 203 
N.Y.S. 805, 123 Misc. 111; Shea v. 
Campbell, 128 N.Y.S. 508, 71 Misc. 
230; Buffalo Loan, ete., Co. v. Depew 
Mfg. Co., 121 N.Y.S. 900, 66 Misc. 634; 
People v. Banfield, 72 N.Y.S. 35, 36 
Mise. 18; Rochester'v. Farrar, 89 N. 
Y.S. 1035, 44 Misc. 394. 

N.D.—Hodgson v. State WFWinance 
Co., 122 N.W. 3386, 19 N.D. 189; State 
Finance Co. v. Mather, 109 N.W. 350, 
15 N.D. 386, 11 Ann.Cas. 1112. 

Or.—Hodgkin vy. Boswell, 127 P. 
985, 63 Or. 589. 

Philippine.—Valencia v. Jimenez, 11 
Philippine 492. 

66. People ex rel. National Park 
Bank v. Metz, 126 N.Y.S. 986, 141 
App.Div. 600. , d 

67. Fulton v. Krull, 93 N.E. 494, 
200° NY, TTD. 

68. San Francisco vy. Pennie, 29 P. 
66, 93 Cal. 465; McCalla Co. v. Sleep- 
er, (Cal.App.) 288 P. 146. 

69. Cairo, etc,, R. Co. v. Matthews, 
38 N.E. 628, 152 Ill. 153. 

70. Dear v. Varnum, 22 P. 76, 80 
Cal. 86; Cairo, ete., R. Co. v.. Mat- 
thews, 38 N.E. 623, 152° Ill. 153: 

71. Hartford v. Champion, 7 A. 721, 
54 Conn. 436. 

[a] ‘All taxable property not spe- 
cifically mentioned, $25,000” held suf- 
ficient under such a statute. Hart- 
noe v. Champion, 7 A. 721, 54 Conn. 
~ 72. Separate listing of unseated or 
nonresident lands _see infra § 893. 

73. People v. Owyhee Min. Co., 1 
Idaho 409; Northern Pac. R. Co. v. 
Carland, 3 P. 134, 5 Mont. 146; Stark 
v. Shupp, 3 A. 864, 112 Pa. 395; Clove 
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\ 


: 


= 


Seg. Fee 


§§ 877-879] 


property book, the legislative direction should be 
followed although it partakes of the character of 
realty ;7* but it has been held that an error in class- 
ifying and listing as real estate property which has 
been classified by statute as personal property,’® or 
In assessing and listing as personal property prop- 
erty which has been legislatively classified as real 
property for purposes of taxation, is a mere informal- 
ity which does not affect the validity of the assess- 
ment where the error in no wise prevents effective 


equalization and correction.7® A 


tion, that the property, in different districts of the 
same city having different rates of taxation, be sep- 
arately listed, is a direction which may be enforced 
against the assessor by mandamus.*7 
provision that town lots be listed in one table and 
other tracts of land in another table is directory in 
the sense that a noncompliance therewith will not viti- 
ate the assessment;*® and clearly the making of a 
more detailed separation and classification than is re- 
quired will not render the assessment rolls invalid.”® 


a“ 


’ 


TAXATION 


empt.*? 


statutory direc- 


Apparently a 


[§ 878] (3) Taxability of Property. Where only 


Spring Iron Works v. Cone, 56 Vt. 603. 
See Mahoney v. City of San Diego, 
245 P. 189, 198 Cal. 388 (holding that 
a provision that land and the im- 
provements thereon shall be separate- 
ly assessed requires only that the 
valuations fixed by the assessor shall 
be separately stated in the assess- 
ment book, and not that the assessor 
treat the improvements as if they 
were actually removed or separated 
from the real estate so that the value 
given them is only their removal or 
wreckage value). But see Roberts v. 
Welsh, 78 N.E. 408, 409, 192 Mass. 
278 (where it was said: ‘‘Some of the 
requirements of the statute as to the 
classification of property in the as- 
sessment list are intended to furnish 
information for the public authori- 
ties in reference to the equalization 
of taxation among the cities and 
towns of the state, and a disregard 
of them is not fatal to the validity 
of the tax’’). 

Separate listing of unseated or non- 
resident lands see infra § 893. 

74. Charleston, ete., Bridge Co. v. 
Kanawha County Ct., 24 S.E. 1002, 
41 W.Va. 658 [error dism 18 S.Ct. 
941, 168 U.S. 704, 42 L.Ed. 1212]. 

75. State v. Wharton, 91 N.W. 976, 
115 Wis. 457. “ 

76. California Domestic Water Co. 
vy. Los Angeles County, 101 P. 547, 
10 Cal.App. 185. See also Sanitary 
Dist. of Chicago v. Gifford, 100 N.E. 
953, 257 Ill. 424 (holding that the 
fact that certain property was assess- 
ed as personalty when it should have 
been assessed as a part of the real 
estate was immaterial, where the 
law fixed the same rate for taxing for 
personalty as for realty upon prop- 
erty of that nature); Robbins v. Ma- 
goun, 70 N.W. 700, 101 Iowa 580 (hold- 
ing an error in classifying all of an 
elevated railway company’s property 
as personal property does not affect 
the validity of the tax); Tunica 
County v. Tate, 29 So. 74, 78 Miss. 294 
(holding that, in the absence of stat- 
ute, a putting of improvements on 
real estate in the personal property 
roll does not defeat the assessment 
for rolls are mere matters of con- 
enience). 

S 77. Slate y. Abrahams, 33 P. 964, 

Wash. 372. 

§ 7g. Fleming v. Charnock, 66 S.E. 
8, 66 W.Va. 50, 18 Ann.Cas. 711. 

79. Dayton vy. Multnomah Coun- 
ty, 55 P. 23, 34 Or. 239; Dayton v. 
State Bd. of Equalization, 50 P. 1009, 

Orxvindsie . 
anes Illustration.—While the stat- 
ute prescribing the form of assess- 
ment rolls recognizes only two class- 
es of real property for purposes. of 
taxation, namely city or town prop- 


erty divided into lots and blocks, and 
all other real property described by 
legal subdivisions or boundaries, the 
fact that the assessors classify town 
and city lots under two heads, namely 
“town and city lots” and “improve- 
ments on town and city lots,’ does 
not invalidate the assessment rolls. 
Dayton v. Multnomah County, 55 P. 
23, 34 Or. 239; Dayton v. State Bd. 
of Equalization, 50 P. 1009, 1013, 33 
Ory ded Co tamays Det ae 3 that the 
rolls have been unnecessarily incum- 
bered by carrying into them too much 
of the minutiz of ascertaining the 
condition, ownership, and values of 
this class of property; but it may be 
treated as surplusage that does not 
void the assessment thereof. The 
assessment is there, as is also the 
valuation; and it needs but an addi- 
tion of the separate valuations to the 
ascertainment of the aggregate, and 
all has been accomplished necessary 
to a valid assessment. No injury or 
harm could come to the taxpayer by 
the method pursued, and it is clear 
that he could not escape the payment 
of his tax upon that ground’’). 

80. Whittelsey v. Clinton, 14 Conn. 
72; Adam vy. Litchfield, 10 Conn. 127; 
Newport Reading Room’s Petition, 44 
A. 511, 21 R.I. 440; Rumford Chemi- 
cal Works v. Ray, 33 A. 443, 19 RI. 
302; Dunnell Mfg. Co. v. Newell, 2 
A. 766, 15 R.I. 233. 

[a] Illustrations.—(1) Where the 
personal property for which a corpo- 
ration is taxable is limited to certain 
kinds, the description must show that 
the assessment is limited to those 
kinds, and a description ‘‘and other 
personal property”’ invalidates the as- 
sessment, as it fails to show that the 
assessment is limited to the kinds of 
personalty for which the corporation 
is taxable. Rumford Chemical Works 
v. Ray, 38 A, ~448, 19 ‘R.I. «302. (2) 
Where all kinds of stock are not taxa- 
ble, a description generally as “‘stock,” 
without showing it to be a kind which 
is taxable, is insufficient, for the prop- 
erty must appear on the face of the 
list to be _ taxable. Whittelsey v. 
Clinton, 14 Conn. 72. (3) Where mon- 
ey is not taxable unless at interest, 
a general description as “$5,000,” with- 
out showing that it is at interest, is 
insufficient, although the money in- 
tended to be described is in fact at 
interest. Adam y. Litchfield, 10 Conn. 
127. : 

81. Monroe vy. New Canaan, 43 
Conn. 309. 

[a] Partly exempt property.— 
Property which is by law exempt 
from taxes except for school and 
highway purposes should not be 
stricken from the assessment roll, but 
should be marked “exempt’’ so that 
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particular kinds of a certain type of property are 
subject to taxation, the description in the assess- 
ment roll must show that the property is of the tax- 
able kind;8° but if the property is so deseribed as 
to show it is within the general enumeration of tax- 
able property, the assessors need not go further and 
exclude by averment all possible contingencies which 
might make the property described in the list ex- 
Failure of an entry to distinguish between 
the portion of property exempt and that portion as- 
sessed does not invalidate the assessment where the 
proper exemption has been allowed and the tax- 
payer is in no way prejudiced.®2 

[§ 879] (4) Abbreviations and Figures.*3 
breviations and figures may properly be used in de- 
scriptions in assessment rolls if they are familiar, 
easily understood, not misleading, and indicate the 
thing intended with certainty ;8+ but the use of ab- 
breviations or figures not used by conveyancers or 
not generally understood by the public at large may 
render the description insufficient.®® 


Ab- 


it may be made the basis of assess- 
ment for school and highway taxes. 
People v. Reilly, 58 N.Y.S. 558, 41 
App.Div. 378. 

82. People v. Sayles, 53 N.Y.S. 65, 
32 App.Div. 208 [aff 51 N.E. 1092, 157 
Nun 67915 

83. Abbreviations 
supra § 867. 

Abbreviations in descriptions by 
governmental survey see infra § 885. 

84 U.S.—Jenkins v. McTigue, 22 
Hodgdon y. Burleigh, 4 F. 


Cal.—Baird v. Monroe, 89 P. 352, 
150 Cal. 560 [error dism 28 S.Ct. 257, 
207 U.S. 580, 52 L.Ed. 349]; Green v. 
Palmer, 229 P. 876, 68 Cal.App. 393. 

Ill—Law v. People, 80 Ill. 268; 
Buck vy. People, 78 Ill. 560. 

Iowa.—Watkins v. Couch, 111 N.W. 
315, 134 Iowa 1. 

Kan.—Jefferson County v. Johnson, 
23 Kan. 717. 

Me.—Keyes v. State, 117 A. 166, 121 
Me. 306. 

Mich.—Auditor-Gen. vy. Fleming, 105 
N.W. 71, 142 Mich. 12; Newaygo Port- 
land Cement Co. v. Sheridan Tp., 100 
N.W. 747, 137 Mich. 475; Sibley v. 
Smith, 2 Mich. 486. 

Mo.—Skillman v. Clardy, 165 S.W. 
1050, 256 Mo. 297; State v. Vaile, 26 
S.W. 672, 122 Mo. 38. is 

N.J.—Parker v. Elizabeth, 39 N.J. 
Law 689; State v. Newark, 36 N.J. 
Law 288 [aff 44 N.J.Law 648]. 

N.D.—Beges v. Paine, 109 N.W. 
322, 15 N.D. 436. 

S.D.—Bandow v. Wolven, 107 N.W. 
204, 20 S.D. 445 [mod 120 N.W. 881}. 

fa] Abbreviations held proper.— 
C1 Ctx. 5; for except, i asa ie tor 
“acres,” “and. -“cor.”-for ¢ “eorner?? 
State v. Vaile, 26-S.W. 672, 122 Mo. 33. 
(2) “xep’t rip’n r’g’t” for “excepting 
riparian rights.” Newaygo Portland 
Cement Co. vy. Sheridan Tp., 100 N.W. 
TAN, AST Mach? 47502063). and: Saar 
for “house and lot.” State v. New- 
ark, 36 N.J.Law 288 [aff 44 N.J.Law 
648]. But see Ventimiglia v. Hich- 
ner, 140 N.Y.S. 395, 155 App.Div. 236 
[motion den 102 N.E. 1116, 209 N.Y. 
514, rev on other grounds 107 N.B. 
48, 213 N.Y. 147, reh den 108 N.E. 
1110, 214 N.Y. 670] (where no law is 
said to recognize the use of “H & L” 
as abbreviations for the words “house 
and lot’). (4) “S L City” for Storm 
Lake City. Watkins v. Couch, 111 'N. 
W. 315, 184 Iowa 1. But see Wing vy. 
Minor, (Miss.) 7 So. 347 (holding that 
an assessment of “lot 7, block 5, O. 
S.” does not authorize a tax sale of 
let 7, block 5, in Ocean Springs). (5) 
“Tr,” for “tract.” Baird v.: Monroe, 
89° P. 352, 150 Cal. 560. , 

85. Smith v. Cox, 22 So. 78, 115 
Ala. 503; Power v. Bowdle, 54 N.W. 


generally see 
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[§ 880] (5) Personal Property Generally.8° An 
assessment roll which purports to assess a tax against 
personal property not listed therein, and which fails 
even to show that the taxpayer owns any personal 
property, is a nullity and will not justify the imposi- 
tion of a personal property tax.** - A description 
of personal property is generally sufficient if it in- 
forms the taxpayer with reasonable certainty for 
what he is being taxed.88 Unless particular items 
are expressly required to be specified,*® or unless a 
more definite description is essential for the taxpay- 
er’s protection,®® a description of personal property 
is usually regarded as definite enough for this pur- 
pose if it simply designates the class or kind of per- 
sonal property intended to be assessed without men- 
tion of particular items or a detailed description 
thereof ;°! but the description is insufficient and in- 
valid if the property is not of the kind or class 
named.®? In the absence of a statute requiring it, 
it seems that even a designation of the class or kinds 
of personal property is unnecessary,®® and a gen- 
eral description as “personal estate” has been sus- 
tained as sufficient where the taxpayer failed to 
return his list.°* If the owner is not prejudiced or 
404, 3 N.D. 107, 44 Am.S.R. 511, 21 


L.R.A. 328; Matteson v. Warwick, etc., 


Water Co., 68 A. 577, 28 R.I. 570; Me-| $150,000.” 


Murren vy. Miller, 290 P. 879, 158]125 Ala. 413. (2) 
Wash. 284. hay, $540. 
86. Necessity for showing kind of| Me. 15. 


personal property where only certain 
kinds are taxakle see supra § 878. 


87. Town of Albertville v. Hooper, | ey, notes, bonds, 


TAXATION 


creditors, or credits of value, in the 
aggregate of the value of the sum of 
State v. Kidd, 28 So. 480, 
“Bighteen tons of 
Donnell v. Webster, 63 
(3) “Money at interest” for | 47 
corporation bonds. Sweetsir v. Chan- 
dler, 56 A. 584, 98 Me. 145. 


mortgages, 
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misled, an erroneous general classification as “per- 
sonal property,’”®® or even an entry of so many dol- 
lars under such general headings as “miscellany”?*® 
or “additions,”®? may be considered sufficient al- 
though the property is not more particularly named. 
General designations may also be sustained, under 
a statute expressly providing that the words “per- 
sonal property” shall include all species of personal 
property and be a sufficient description;°*® or un- 
der a statute permitting the assessor to describe the 
property according to his best judgment and informa- 
tion where he ‘is unable to ascertain the exact na- 
ture of personal property.°® A statute requiring the 
assessor to list “all personal property, showing the 
number, kind, amount and quality,” but providing 
that “a failure to enumerate in detail such personal 
property does not invalidate the assessment,” has 
been so construed that a general description as “per- 


sonal property” is regarded as a sufficient compliance - 


with the statutory requirements.? 

[§ 881] (6) Improvements on Real Estate. In 
the absence of an express requirement of. more 
particularity, improvements on real estate may be 
described in general terms,? such as “house,”* 


113 N.W. 354, 
135 Iowa 543. 


96. Ayer, etc., Tie Co. v. Keown, 
89 S.W. 116, 28 Ky.L. 201. 
Lewis v. Eastford, 44 Conn. 


98. Brunson v. Starbuck, 70 N.E. 
163, 32 Ind.App. 457. 
“Omitted personal property” 


95. In re Seaman, 


(4) “Mon- 
certifi- [a] 


72 So. 258, 196 Ala. 642. 

88. State v. Kidd, 28 So. 480, 125 
Ala. 413; Savings, etc., Soc. v. San 
Francisco, 63 P. 665, 131 Cal. 356; 
San Francisco v. Flood, 2 P. 264, 64 
Cal. 504. 

89. Cruger v. Dougherty, 43 N.Y. 
107 [aff 1 Lans. 464]. 

90. Merchants’ Cold Storage & 
Warehouse Co. v. Clarke, 110 A. 380, 
43 R.I. 37. 

[a] Identification of bailed goods 
for bailee taxpayer.—Where a ware- 
houseman is taxable for the property 
of bailors in his possession, with a 
consequent right of reimbursement 
against the property for which the 
assessment is made, the assessment 
roll must identify the bailed parcel 
or parcels for which the assessment 
is made so that the taxpayer may en- 
force his statutory right of reim- 
‘bursement against the particular 
property for which the assessment is 
made. Merchants’ Cold Storage & 
Warehouse Co. v. Clarke, 110 A. 380, 
43 R.I. 37, 40 (‘The power in the 
bailee to recoup is correlative to his 
obligation to pay the tax assessed 
against him in accordance with the 
statute. To require a bailee to pay 
a tax upon the property of another 
when such tax has been assessed in 
such a manner that it is impossible 
for the bailee to recoup the amount 
of the tax so paid would be to de- 
prive him of his property illegally 
and said assessment should not be 
upheld’). l 

91. Ala.—State v. Kidd, 28 So. 480, 
125 Ala. 413. 

Cal.—San Francisco v. Flood, 2 P. 
264, 64 Cal. 504. 

Conn.—Monroe v. New Canaan, 43 
Conn. 309. 

Ky.—Com. v. Riley, 72 S.W. 809, 
115 Ky, 140, 24 Ky.L. 2005; Com. v. 
Collins, 72 S.W. 819, 24 Ky.L. 2042. 

Me.—Sweetsir v. Chandler, 56 A. 
584, 98 Me. 145; Donnell v. Webster, 
63 Me. 15. 

[a] Descriptions held sufficient.— 
(1) “Stocks and bonds, and money 
hoarded or on deposit subject to 
check, draft, or order, or in safety-de- 
posit box, safe, or vault, or elsewhere. 
Moneyed capital, money lent, solvent 


For later cases, developments and changes in the law see Annotations, 


cates and national bank stock of the 
Commonwealth 


5 140, 
24 Ky.L. 2005. 

“Distiller’s storage accounts,” 
constituting the distiller’s or ware- 
houseman’s lien right against stored 
and bonded whisky for storage fees, 
are sufficiently described and identi- 
fied by a statement giving the name 
of the distiller who owns the ac- 
counts, the date when the whisky was 
manufactured and placed in the ware- 
house, the number of years it was 
kept in the warehouse, and the 
amount of the storage chargeable 
against it; and the failure to name 


‘the owner of the. negotiable ware- 


house receipt for the whisky, or more 
particularly to describe the whisky, 
is immaterial. Commonwealth v. 
Kentucky Distilleries & Warehouse 
Co., 136 S,W. 1032, 148 Ky. 314, 144 
Ky. 263. 

[c] Moneys impounded in court in 
injunction suit to restrain enforce- 
ment of rates sufficiently described 
where the bank holding funds is des- 
ignated as “Receiver or Depository 
under Order of Court of the Impound- 
ed Moneys in Equity Suits” and the 
number of the suits, the court, and 
the names of the parties are given. 
Spring Valley Water Co. v. City and 
County of San Francisco, 38 S.Ct. 
856, 246 U.S. 391, 62 L.Ed. 790 [aff 
225 F. 728, 140 C.C.A. 209]. 

_ Description of shares of stock see 
infra § 894. 

92. Thompson vy. 
Minn. 412. 

[a]. Rule applied where wheat 
was described as “household goods,” 
Thompson y. Davidson, 15 Minn. 412. 

93. Dennis v. Maynard, 15 Ill. 477. 


Davidson, 15 


See also People v. Cosmopolitan Fire 


Ins. Co., 92>N.H.: 922, 246 Til. 442 
(holding sufficient a description of 
net receipts of an insurance company 
as “other property not enumerated,” 
where net receipts did not fall with- 
in any of the classes of property spe- 
cifically named). 

94. City of Rockland v. Farns- 
worth, 89 A. 65, 111 Me. 315; Lamson 
Consol. Store Service Co. v. Boston, 
49 N.E. 630, 170 Mass. 354 


is authorized as a sufficient descrip- 
tion for omitted property by such a 
statute. Brunson v. Starbuck, 70 N. 
E. 163, 32 Ind.App. 457. 


99. King v. People, 61 N.E. 1035, 
193 STS 30: 
[a] In absence of showing that 


exact nature of property could have 
been ascertained, a general designa- 
tion of personal property will be up- 
held. eae v. People, 61 N.E. 1035, 


Cal. 322; San Francisco v. Pennie, 
29 P. 66, 93 Cal. 465. See Dear v. 
Varnum, 22 P. 76, 80 Cal. 86 (holding 
description sufficient where it showed 
generally the kind or quality of per- 
sonal property assessed); People v. 
Sneath, 28 Cal. 612 (holding descrip- 
tion as “personal property” sufficient 
where the statute provided that no 
further description was necessary 
than that furnished by the statement 
of value and the name of the owner 
or owners). But see Savings, etc., 
Soc. v. San Francisco, 63 P. 665, 131 
Cal 356 (holding a description by 
kind or class as “loans on stocks and 
bonds” sufficient, but suggesting that, 
while failure, to list each particular 
item would not invalidate the assess- 
ment, yet the various classes of per- 
sonal property should be separately 
given); Falkner v. Hunt, 16 Cal. 167 
(holding that the assessor cannot 
lump all kinds of personal property 
together under the description ‘per- 
sonal property”’). 

2. People v. Rains, 23 Cal. 127. 

3. Westhampton v. Searle, 127 
Mass. 502. But see Ventimiglia v. 
Hichner, 140 N.Y.S. 395, 155 App.Div. 
236 [motion den 102 N.E. 1116, 209 
N.Y. 514, rev on other grounds 107 
N.E. 48, 213 N.Y. 147, and reh den 
108 N.E. 1110, 214 N.Y. 670 (appar- 
ently regarding “house” as an insuf- 
ficient description of a _ three-story 
frame house of a specified length and 
width). 

. [a] “House” as part of descrip- 
tion of land.—A recital as to a house 
on the premises and its number may 
be construed as being simply a part 
of the description identifying the 
premises or land and not as a descrip- 


same title and section number, 


bn OR, od 
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barnes “ 


tion of the house as such so as to 
show an intent to assess it, where 
the house has already been assessed 
separately. Cobban v. Meagher, 113 
P. 290, 42 Mont. 399. 

4 Westhampton v. 127 
Mass. 502. 

5. People ex rel. Sweet v. Blake, 
132 N.Y.S. 191, 72 Misc. 646. 

6. People ex rel. Sweet v. Blake, 
supra. 

7. People ex rel. Sweet v. Blake, 
supra. é 

O., 


Searle, 


8. Huffman v. Henderson 
(Ark.) 42 S.W.(2d) 221. 

9. Huffman v. Henderson Co., su- 
pra. 

10. Gartlan v. C. A. Hooper & Co., 
170 P. 1115, 177 Cal. 414; Spring Val- 


ley Water Co. v. Alameda County, 263 
P. 318, 88 Cal.App. 157; Spring Val- 
ley Water Co. v. Alameda County, 
141 P. 41, 24 Cal.App. 804; Spring 
Valley Water Co. v. Alameda County, 
141 P. 38, 24 Cal.App. 278. 

11. Huffman v. Henderson Co., 
(Ark.) 42 S.W.(2d) 221. 

12. Norris v. Delaware, etc., R. Co., 
66 A. 1122, 218 Pa. 88. 

13. Wilson yv. A. Cook Sons Co., 
148 A. 63, 298 Pa. 85. 

14. Wilson v. A. Cook Sons Co., 
supra. 

15. Appeal of Du Bois, 142 A. 134, 
293 Pa. 186. See State.v. Real Del 
Monte Gold, etc., Min. Co., 1 Nev. 523 
(holding ‘‘one mine of four thousand 
four hundred feet, situated on Last 
Chance Hill,” sufficiently descriptive 
to show assessment of possessory 
right of mining claimant rather than 
ultimate property right in the land). 

16. People ex rel. Adirondack Pow- 
er & Light Corporation v. Durey, 203 
N.Y.S. 805, 123 Misc. 111. 

17. People ex rel. Adirondack Pow- 
er & Light Corporation v. Durey, su- 

ra. 

x 18. Spring Valley Water Co. v. 
Alameda County, 141 P. 41, 24 Cal. 
App. 804; Spring Valley Water Co. v. 


Alameda County, 141 P. 38, 24 Cal. 
App. 278. 

19. King v. Hilburn, 76 So. 678, 
74 Fla. 126. 


20. Description of real estate in: 
Delinquent list see infra § 1542. 
Notice of sale see infra § 1596. 
Notice to redeem see infra § 1735. 
Tax deeds see infra §§ 1914-1923. 

Valuation of real estate see Supra 
§§ 792-802. oe 

21. Shaw v. Orr, 30 Iowa_ ‘355; 
Cressey v. Parks, 76 Me. 532; Pfeif- 
fer v. Miles, 4 A. 429, 48 N.J.Law 450; 
State v. Union Tp., 36 N.J.Law 309. 
See Wetaskiwin v. C. & E. Townsites, 
Ltd., 14 Alta.L. 307 (holding that the 
description accepted and in effect au- 
thorized by the owner is sufficient to 
sustain an action for personal liabil- 
ity). 

oa “While doubtless . . . a de- 
scription ought, out of caution, to be 
given, and is absolutely essential to 
the lien of the tax, I am unable to 
discover that its absence will invali- 


paper mill,”® “store house,”® or “office.”7 

[§. 882] (7) Rights in Land Separated from Own- 
ership of Fee. Ordinarily, a description of the land 
will be taken to include timber,’ mineral,® or riparian 
rights;'° but where such rights are required to be 
separately assessed because they have previously 
been severed from the surface rights, they are not 
properly described by a description of the land by 
proper governmental survey,!! nor by the name by 
which the land is commonly known.?? Oil,!* gas,!* or 
coal,‘® as severed mineral rights, may properly and 
sufficiently be described as “mineral” together with 
a designation of the land on which they are situated ; 
but a description of water rights simply as “water 
rights,”!° “flowage rights,”!? or “riparian rights,’’!® 
with nothing to show the extent of such rights or 
to identify the lands where the same are situated, 
is insufficient. A statute providing for the separate 
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sessed.!® 


date the tax or exonerate the owner 
from being compelled to pay the tax 
by such proceedings as may be re- 
sorted to without a lien.” Pfeiffer v. 
ees 4 A, 429, 48 N.J.Law 450, 451, 

22. Ala.—Smith v. Cox, 22 So. 78, 
115 Ala, 50; Driggers v. Cassady, 71 
Ala. 529. 

Ark.—Huffman v. Henderson Co., 42 
S.W.(2d) 221; American Portland Ce- 
ment Co. v. Certain Lands, 17 S.W. 
(2d) 281, 179 Ark. 553. . 

Cal.—Smith vy. City of Los Angeles, 
112 P. 307, 158 Cal. 702: Palomares 
Land Co. v. Los Angeles County, 80 
P. 931, 146 Cal. 530; People v. Flint, 
39 Cal. 670; Stewart v. Atkinson, 273 
P. 606, 96 Cal.App. 50. 

Colo.—Smith v. Highland Mary 
Mining, Milling & Power Co., 259 P. 
1025, 82 Colo. 288. 


Fla.—Florida East Coast Fruit 
Land Co. v. Mitchell, 85 So. 661, 
80 Fla. 291; Porter v. City of Key 


West, 68 So. 175, 69 Fla. 357; Miller 
v. Lindstrom, 33 So. 521, 45 Fla. 473. 

Ga.—Brinson v. Lassiter, 6 S.E. 
468, 81 Ga. 40. 

Idaho.—Dickerson v. Hansen, 177 
P. 760, 82 Idaho 18; Booth v. Cooper, 
22 Idaho 451. 

Tll.— Carne v. Peacock, 2 N.E. 165, 
114 Ill. 347; 
Ill.App. 216. 

Ind.—Sullenger v. Baecher 101 N. 
E. 517, 102 N.E. 380, 55 Ind.App. 365. 

Kan.—Wilkins v. Tourtellott, 28 
Kan. 825; McWilliams v. Great Spirit 
Ss Co., 52 P. 905, 7 Kan.App. 


La.—Shelly v. Friedrichs, 42 So. 
218, 117 La. 679; Scott v. Parry, 32 
So. 188, 108 La. 11; Augusti v. Law- 
less, 10 So. 171, 43 La.Ann. 1097; 
Rougelot v. Quick, 34 La.Ann. 123; 
Thibodaux v. Keller, 29 La.Ann. 508; 
Woolfolk v. Fonbene, 15 La.Ann. 15; 
Quaker Realty Co. v. O’Rourke, 9 La. 
A. (Orleans) 237. 

Me.—Kelley v. Jones, 86 A. 252, 110 
Me. 3860; Burgess v. Robinson, 49 A. 
606, 95 Me. 120; Whitmore v. Learned, 
70 Me. 276; Bingham v. Smith, 64 Me. 


450; Greene v. Walker, 63 Me. 311; 
Griffin v. Creppin, 60 Me. 270; Greene 
v. Lunt, 58 Me. 518; Adams v. Lar- 


rabee, 46 Me. 516. 

Mich.—Mayot v. Auditor-Gen., 104 
N.W. 19, 140 Mich. 593; Jackson v. 
Sloman, 75 N.W. 282, 117 Mich. 126; 
Amberg v. Rogers, 9 Mich. 332. 

Minn.—-Foster v. McClure, 141 N. 
W. 796, 121 Minn. 409. 

Miss.—Cogburn v. Hunt, 54 Miss. 
675. 

Mo.—State v. Burrough, 174 Mo. 
700, 74 S.W. 610. 

Nev.—State v. Central Pac. R. Co., 
25 P. 442, 21 Nev. 94. 

N.H.—Ainsworth y. Dean, 21 N.H. 
400. 

N.J.—Newcomb v, Franklin Tp., 46 
N.J.Law 437. 

N.M.—Ferguson v. Gusdorf, 290 P. 
214; Security Investment & Devel- 
opment Co. v. Gross, Kelly & Co., 271 


[§ 883] (8) Real 
Although personal liability for the taxes may never- 
theless exist,?! there cannot, as a general rule, be a 
lien or a valid proceeding for the forfeiture or sale 
of land for the nonpayment of taxes if the assess- 
ment roll or book does not contain such a descrip- 
tion of the particular land intended to be assessed 
that it can be identified with certainty and beyond 
any reasonable possibility of doubt or mistake.?? So 


People v. Purviance, 12. 
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assessment of severed timber and turpentine rights, 
as personal property, and requiring the owner there- 
of to furnish a description of the lands where they 
are situated, does not justify a description of such 
rights,-in case of the owner’s failure to furnish the 
description required, simply as “personal property” 
with no description of the land or nothing to indi- 
cate that timber and turpentine rights are being as- 


Property?°—(a) In General. 


P. 95, 33 N.M. 535; King v. Doherty, 
258 P. 569, 32 N.M. 431; Manby v. 
Voorhes, 203 P. 543, 27 N.M. 511. 

N.Y.—Clinton vy. Krull, 93 N.E. 497, 
200 N.Y. 515; Fulton v. Krull, 93 N.E. 
494, 200 N.Y. 105; People v. Stillwell, 
83 N,E. 56, 190 N.Y. 284;. Zink v. Mc- 
Manus, 2 N.E. 467, 121 N.Y. 266; In 
re New York Cent., etc. R. Co., 90 
N.Y. 342; Tallman v. White, 2 N.Y. 
66; First Trust & Deposit Co. of 
Syracuse, N. Y. v. Luther, 231 N,Y.S. 
361, 225 App.Div. 722; Ventimiglia 
v. Eichner, 140 N.Y.S. 395, 155 App. 
Div. 236 [appeal den 102 N.E. 1116, 
209 N.Y. 514, rev on other grounds 
107 N.E.- 48, 213 N.Y. 147, and reh 
den 108 N.E. 1110, 214 N.Y. 670]; 
Lawton v. New Rochelle, 100 N.Y.S. 
284, 114 App.Div. 885; People ex rel. 
Adirondack Power & Light Corpora- 
tion v. Durey, 213 N.Y.S. 623, 126 
Misc. 188; Rochester v. Farrar, 89 
N.Y.S. 1035, 44 Misc. 394; People v. 
Banfield, 72 N.Y.S. 35, 36 Misc. 13. 

N.C.—Rexford v. Phillips, .74 S.E. 
337, 159 N.C. 213. ‘ 

N.D.—Great Northern Ry. Co. v. 
Grand Forks County, 164 N.W. 320, 
38 N.D. 1; Farmers’ Security Bank 
of Park River v. Martin, 150 N.W. 
572, 29 N.D. 269, L.R.A.1915D, 432; 
Wright v. Jones, 135 N.W. 1120, 23 
N.D. 191; Griffin v. Denison Land Co., 
119 N.W. 1041, 18 N.D., 246; State 
Finance Co. v. Mulberger, 112 N.W. 
986,16. .N.D:.. 214, 125 “Am’S’R: -650: 
Grand Forks County v. Fredericks, 112 
N.W. 839, 16 N.D. 118, 125 Am.S.R. 
621; State Finance Co. v. Mather, 109 
N.W. 350, 15 N.D. 386, 11 Ann.Cas. 
1112; Sheets v. Paine, 86 N.W. 117, 
10 N.D. 103; Power v. Bowdle, 54 N. 
W. 404, 3 N.D. 107, 44 Am.S.R. 511, 
21 L.R.A. 328; Power v. Larabee, 49 
N.W. 724, 2 N.D. 141. 

Ohio.—Douglas v. Dangerfield, 10 
reas 152; Lafferty v. Byers, 5 Ohio 

Or.—Hodgkin v. Boswell, 127 P. 
985, 63 Or. 589; Title Trust Co. v. 
Aylsworth, 66 P. 276, 40 Or. 20; Jory 
v. Palace Dry Goods Co., 46 P. 786, 
30 Or. 196. 

Pa.—Lyman v. Philadelphia, 56 Pa. 


488; Philadelphia v. Miller, 49 Pa. 
ree Dunn v. Ralyea, 6 Watts & S. 


R.I.—Matteson v. Warwick, etc., 
Water Co., 68 A. 577, 28 R.I. 570; Ket- 
telle. v. Warwick, etc., Water Co., 49 
A. 492, 23 R.J. 114; Evans v. Newell, 
25 A. 347, 18: RI. 38. 

S.D.—Moran v. Thomas, 104 N.W. 
212,19 S.D. 469. 

Tenn.—Morristown v. King, 11 Lea 
669; Peck v. East Tennessee Lumber, 
etc., Co., (Ch.App.) 53 S.W. 1107. 

Tex.—Slaughter v. City of Dallas, 
107 S.W. 48, 101 Tex. 315 [mod (Civ. 
App.) 103 S.W. 218]; State v. Farmer, 
59 S.W. 541, 94 Tex. 232; House v. 
Stone, 64 Tex. 677; Yenda v. Wheeler, 
9 Tex. 408; Lofton v. Miller, 118 S.W. 
911, 55 Tex.Civ.App. 253. 

Wash.—McMurren v. Miller, 290 P. 
879, 158 Wash. 284, 
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long as the requirements of due process and reason- 
able notice are not violated, the legislature may pre- 
seribe any scheme for describing real estate in assess- 
ment rolls that it deems fit;** and there are cases 
which seem to hold strictly that all descriptive items 
required by statute must be entered in the assess- 
ment roll in order to have a sufficient description for 
a valid tax;?4 but usually a description is sufficient 
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‘ 


if it does not mislead, and identifies or designates, 
with reasonable certainty, the property intended to 
be taxed;?° or, as stated by some cases, contains 
such data as will enable a competent surveyor to lo- 
cate the property with reasonable certainty either 
with or without the aid of extrinsic evidence 57° 
even though it does not contain the particularity and 
accuracy in details that would be necessary for the 


Man.—Nanton v. Villeneuve, 10 
Man. 213. See Schultz v. Alloway, 10 
Man. 221 (refusing to grant an in- 
junction to restrain the sale although 
the description contained some inac- 
curacies). 

Ont.—Sturgeon Falls v. Land Co., 
31 Ont.L: 62, 6 Ont.W.N. 46, 7 Dom. 
L.R. 352, 4 Ont.W.N. 178, 23 Ont.W.R. 
170; Blakey v. Smith, 20 Ont.L. 279, 
14 Ont.W.R. 241, 15 Ont.W.R. 62. 

[a] Reasons for rule.—The_rea- 
sons for requiring such a description 
are generally said to be threefold: 
. First, that the taxpayer shall have 
information or notice of the_ tax; 

second, that the public may_ know 
what is liable for the tax and is to 
be sold in case of nonpayment; and 
third, that a tax purchaser may ob- 
tain an adequate conveyance. Ameri- 
can Portland Cement Co. v. Certain 
Lands, 17 S.W.(2d) 281, 179 Ark. 
553; People v. Southern Gem Co., 
163 N.E. 825, 332 Ill. 370; Armour v. 
Officer, 88 N.W. 1058, 1060, 116 Iowa 
675 (“The description in the assess- 
ment roll is the basis of and is nec- 
essarily followed in the advertise- 
ment for sale, certificate of sale, and 
tax deed. Its purpose is threefold: 
First, to advise the owner of the 
claim that is made on him or his prop- 
erty; second, to apprise the public, 
in event the tax is not paid of the par- 
ticular property on which itis a lien, 
and which will be sold; and, third, 
to enable the purchaser to obtain a 
sufficient conveyance”); Harding v. 
Greene, 52 P. 436, 59 Kan. 202. See 
Buckner v. Sugg, 96 S.W. 184, 186, 79 
Ark. 442; Tallman v. White, 2 N.Y. 
66, 70, 71; Matteson v. Warwick, etc., 
Water Co., 68 A. 577, 581, 28 R.I. 570 
(“The chief reason for this require- 
ment is that the owner may have in- 
formation of the charge upon his 
property. It has sometimes been 
said that a description that would be 
sufficient in a conveyance between in- 
diviauals would generally be suffi- 
cient in assessments for taxation. 
We do not, however, consider that a 
safe test. The description in tax 
proceedings must be such as will fully 
apprize the owner without recourse 
- to the superior knowledge peculiar to 
him as owner, that the particular 
tract of his land is sought to be 
charged with a tax lien. It must be 
such as will notify the public what 
lands are to’ be offered for sale in 
case the tax be not paid’’). 

{b] Statutory exception and par- 
ticular. description not required in 
case of resident lands.—Drew vy. Mor- 
Rill, 62 N.H. 23. « 

«{e] Imperfect description in as- 
sessment roll is “defect” affecting ju- 
visdiction to sell the land for taxes 
within Tax L. § 132; authorizing the 
cancellation of tax deeds for such de- 

fects. People ex rel. Staples v. Soh- 
mer, 134 N.Y.S. 543, 546, 150 App, 
Div. 8. d 

' 23. Dimitry v. Lewis, 117 So. 265, 

150 Miss. 818 [appeal dism 49 S.Ct. 

81, 278 U.S. 570, 73 L.Ed. 511]; Reed 
v. Heard, 53 So. 400, 97 Miss. 743: 

State v. Collier, 23 S.W.(2d) 897, 160 
Tenn. 403. 

[a] “Due process of law” (1) de- 
mands that the assessment roll con- 
tain a description of the property suf- 
ficient to identify the land intended to 
be assessed. McInnis vy. City of New 
Rochelle, 163 N.Y.S. 1003, 99 Misc. 
388, (2) A description of land is 


sufficient to comply with the guaran- 
ty of due process of law if it is defi- 
nite enough to enable the land to be 
located with reasonable certainty. 
Clinton v. Krull, 111 _N.Y.S. 105, 125 
App.Div. 157. (3) And apparently, al- 
though a description might other- 
wise be insufficient, due process is not 
lacking if the owner has notice in 
fact that the property is being as- 
sessed by such description, Ontario 
Land Co. v. Yordy, 29 S.Ct. 278, 212 
U.S. 152, 53 L.Ed. 449 [aff 87 P. 257, 
44 Wash. 239]. 

24. Hammon v. Nix, 104 F. 689, 
44 ©.C.A. 132; State v. Farmer, 59 S. 
W. 541, 94 Tex. 232 [aff (Civ.App.) 
57 S.W. 84];. Gibbs Bros. & Co. v. 
State, ,.(Tex.Civ.App.) 291 S.W. 576; 
Pfeuffer: v. Bondies, 93 S.W. 221, 42 
Tex.Civ.App. 52. 

[a] Omission of number of survey 
and certificate.—A statutory require- 
ment that the description of the land 
in the assessment list shall contain 
the number of the certificate under 
which it was located, or the number 
of the survey under which it was en- 
tered or patented, is mandatory, and 
the assessment will be invalid if this 
number is omitted when it could have 
been ascertained. Morgan v. Smith, 
8-S.W. 528, 70 Tex. 637; Gulf, etc., 
R. Co. v. Poindexter, 7 S.W. 316, 70 
Tex. 98; Henderson v. White, 5 S.W. 
374, 69 Tex. 103. But see American 
Lumber Co. v. State, (Tex.Civ.App.) 
165 S.W. 467; State v. Adams, 126 S. 
W. 674, 59 Tex.Civ.App. 494 (both 
holding the rule that the omission to 
give the number of the certificate or 
survey in the description is, in the 
absence of some reasonable excuse, 
fatal, should be relaxed in cases of 
suits for taxes and foreclosure of 
liens, and hence in such a-suit the 
description in the assessment was 
sufficient where the abstract and cer- 
tificate numbers, 
original grantee, the number of acres, 


and the value were all properly giv- } 
11116; 18 S.D. 207. 
Haynes v. State, 99 S.W. | 


en, although the survey number was 
omitted) ; 
405, 44 Tex.Civ.App. 492 (construing 
Texas statute requiring the abstract 
number and number of the certificate, 
the number of the survey, and other 
details, in connection with another 
statute requiring the assessor to 
make an abstract of all blocks and 
subdivisions of cities, towns, or /vil- 
lages, and holding that a description 
which sufficiently identified city prop- 
erty by lot and block number and 
name of addition was a valid descrip- 
tion although the abstract, certificate, 
and survey numbers were omitted); 
Taber v. State, 85 S.W. 835, 38 Tex. 
Civ.App. 235 (holding certificate or 
survey number to be unnecessary 
where there is proof that the land 
has none and it is otherwise suffi- 
ciently identified). 

25. U.S.—Northside Canal Co. vy. 
State Board of Equalization, 8 F.(2d) 
739 (rev on other grounds 17 F. (2d) 
55); Jenkins v. McTigue, 22 F, 148. 

Ark.—Buckner v. Sugg, 96 S.W. 184, 
79 Ark. 442. 

Cal.—McCalla Co. v. Sleeper, (App.) 
288 P. 146; 
v. Katzer, 256 P. 464, 83 Cal.App. 161; 
Corson v. Crocker, 161 P. 287, 31 Cal. 
App. 626. 

1ll.— Cairo, etc., R. Co. v. Matthews, 
38 N.E. 623, 152 Ill. 153; Wabash, etce., 
ts v. People, 27 N.E. 456, 137 Ill, 

La.—Nebraska-Texas Co. v. Mortz, 


‘Mo, 
1550; 


N.Y. 288; 


634]; 


the name of the }: 
115 R.I. 48 


Numitor Gold Mining Co. 


102 So. 195, 157 La. 174; Hollings- 
worth v. Schanland, 99 So. 6138, 155 
La. 825; In re Perrault’s Estate, 54 
So. 939, 128 La. 453; Muller v. Maz- 
erat, 33 So. 104, 109 La. 116; Soutra 
vy. Armheim, 1 La.A. (Orleans) 99. 

Me.—Oldtown v. Blake, 74 Me. 280. 

Mass.—Roberts v. Welsh, 78 N.E. 
408, 192 Mass, 278. F 

Mich.—Auditor-Gen. v. Fleming, 
105 NiW. 71, 142 Mich. 12; Auditor- 
Gen. v. Sparrow, 74 N.W. 881, 116 
Mich. 574, 

Minn.—St. Peter’s: Church vy. Scott 
County, 12 Minn. 395. See Campbeil 
v. Barry, 187 N.W. 967, 152 Minn. 13 
(holding land not improperly de- 
scribed as being in wrong assessment 
district), ’ 

Miss.—Standard Drug Co. v. Pierce, 


'7t So. 577, 111 Miss. 354. 


bora chia) v. Vaile, 26 S.W. 672, 122 


N.J.—Clark v. Mulford, 43 N.J.Law 
State v. Woodbridge Tp., 42 N. 
J.Law 401 [aff 43 N.J.Law 262]; 
State v. Newark, 36 N.J.Law 288 [aff 


44 N.J.Liaw 648]. 


N.Y.—Blum vy. Nassau Purchasing 


'& Building Corporation, 176 N.E. 176, 


256 N.Y. 232; Saranac Land & Tim- 
ber Co. v. Roberts, 101 N.E. 898, 208 
Hennepin Improvement Co. 
v. Schuster, 134 N.Y.S. 1134, 151 App. 
Div. 903 [aff 124 N.Y.S. 693, 66 Misc. 
Cone v. Lauer, 115 N.Y.S. 644, 
131 App.Div. 193 [aff 115 N.Y.S. 1116, 
131 App.Div. 193, appeal dism 92 N. 
B. 1081, 198 NY.) 59°). : 


N.C.—Stone v: Philiips, 97 S.E. 375, - 


176 N.C. 457; Fulcher v. Fulcher, 29 
SH 91, 122 N.G., 101. 

Pa.—Wilson v. A. Cook Sons Co., 
148 A. 63, 298 Pa. 85; Glass vy. Gil- 
bert, 58 Pa. 266; Woodside v. Wilson, 
Dunden v. Snodgrass, 18 
Pittsburgh v. Hannon, 8 Pa. 


S.D.—Stoddard v. 99 N.W. 

Tex.—Garza .v. City of San An- 
tonio, (Civ.App.) 214 S.W. 488 [rev on 
other grounds (Commn.App.) 231 S. 
W. 697]; Hernande v. San Antonio, 
(Civ.App.) 39 S.W. 1022. 

Va.—Brophy v. Commonwealth, 114 
S.B. 782, 134 Va. 2:50. 

Wash.—Jim Blaine Gold Mining Co. 
v. Ferry County, 125 P. 1021, 69 Wash. 
702;. Old Republic’ Mining Co. v. Fer- 
ry County, 125 P. 1018, 69 Wash. 600. 

Can.—C, & E. Townsites, Ltd. v. 
Wetaskiwin, 59 Can.S.C. 578. 

See Douglass v. Leavenworth Coun- 
ty, 88 P. 557, 75 Kan. 6 (holding that 
the assessment is sufficient if the de- 
seription of the land is true and no 
other property in the county answers 
to the description, and it may easily 
be found by anyone acquainted with 
the description and with the facts 
which exist and which may easily be 
ascertained on inquiry); Com. y. 
Louisville, 47 S.W. 865, 20 Ky.L. 893 
(decided under a statute providing 
that no error or informality in the 
description shall invalidate the as- 
sessment if the property can, with 
reasonable certainty, be located from 
the description given). 

26. People v. Southern Gem Co., 
163 N.E. 825, 332 Ill. 370; Otis v. Peo- 
ple, 638 N.E. 1053, 196 Til. 542; Koel- 
ling v. People, 63 N.E. 735, 196 Ill. 
353; People v. Stahl, 101 Ill. 346; 
Fowler v. People, 93 Ill. 116; Law v. 
People, 80 Ill. 268. 


Lyon, 


For later cases, developments and changes in the law see Annctations, same title and section number, 
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purpose of a conveyance.?7 


27. Til. Carrington v. Peopie, 63 
N.E. 168, 195 Ill. 484. 

Ky.—Ludlow v. City of Ludlow, 153 
S.W. 788, 152 Ky. 545. 

Mass.—Roberts v. Welsh, 78 N.E. 
408, 192 Mass. 278. 
N.Y.—Cone vy. Lauer, 115 N.Y.S. 
644, 131 App.Div. 193 [aff 115 N.Y.S. 
1116; 1381 App.Div. 193, appeal dism 
92 N.E. 1081, 198 N.Y. 597]. 

R.I.—Hopkins y. Young, 22 A. 926, 
15 RT. 48. 

28. People v. Southern Gem Co., 
168° N.B. $25, 332 ‘Tll. 370° “Garza. iv. 
City of San Antonio, (Tex.Civ.App.) 
214 S.W. 488 [rev on other grounds 
(Commn.App.) 231 S.W. 697]. See 
State v. Boaré of Trustees of Town of 
Las Vegas, 253 P. 22, 32 N.M. 182 (in- 
volving a statutory rule that the de- 
seription shall be “‘such as would be 
sufficient in a deed to identify it so 
that title thereto would pass’); 
Bagley v. Bloch, 163 P. 425, 83 Or. 
607 (involving a _ statute making 
description sufficient for deed of con- 
veyance sufficient for assessment 
roll). See also Slaughter v. Dallas, 
107 S.W. 48, 49, 101 Tex. 315 [mod 
(Civ.App.) 193 S.W. 218] (“Now, can 
any more particularity be required in 
a tax assessment than in a convey- 
ance or a decree of partition? We 
think not. There are no degrees in 
certainty. What is certain in the 
one case must be certain in the oth- 
er, and what can be made certain in 
the one case can be made certain in 
the other. If any distinction should 
be made, it would seem to be in 
favor of more generality in tax as- 
sessments. The forms furnished for 
assessments and in universal use for 
that purpose do not afford sufficient 
space for a full description of real 
estate, except in a few cases”). 

29. Miller v. Williams, 67 P. 788, 
135 Cal. 183; People v. Mahoney, 55 
Cal. 286; Stewart v. Atkinson, 273 P. 
606, 96 Cal.App. 50; Armour v. Officer, 
88 N.W. 1058, 116 Iowa 675. See Koel- 
ling v. People, 63 N.E. 735, 7387, 196 
Tll. 353 (“In some of our decisions it 
has been said that the rule is less 
stringent as to description of prop- 
erty for taxation than in a convey- 
ance. That statement, perhaps, needs 
some qualification, A conveyance of 
all the lands of the grantor in a coun- 
ty or township would be good in a 
conveyance, and in construing deeds 
the courts endeavor to discover the 
intention of the parties, and give it 
effect. A description that would be 
good between the grantor and grantee 
might not always be good for pur- 
poses of taxation. ai. ak eserip- 
tion for purposes of taxation, how- 
ever, is to be construed with refer- 
ence to the well-known customs in 
describing property for purposes of 
taxation with respect to letters, char- 
acters, and abbreviations. A descrip- 
tion which would be sufficient in a 
conveyance is doubtless generally 
sufficient for taxation. If the descrip- 
tion is the same as that by which the 


f While ‘it is sometimes 
said broadly or generally that a description which 
would. be sufficient in a conveyance of land between 
individuals is sufficient for an assessment roll,?8 
it seems that greater accuracy in description maly be 
necessary Im an assessment roll than in a convey- 
ance,*® and an erroneous item of description, which 
has a tendency to mislead, will invalidate the as- 
sessment, although the description would be suffi- 
cient to identify if the misleading part were reject- 
ed,*° as could be done in case of a conveyance.*! 
If the deseription sufficiently identifies, entry of an 
additional and erroneous item of description which 
is not such as to mislead does not render the descrip- 
tion fatally defective;’? but if the deseription is 
vague and insufficient to identify, it is not rendered 
valid or effeetive by the fact that the owner is not 
misled and knows that his land is being taxed.?3 
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owner has acquired title, he will, of 
course, not be misled in any way, and 
the description will be good against 
him for the reason that he has adopt- 
ed It. The purpose of the 
description is to give the owner in- 
formation of the claim made against 
his property, and in case of sale to 
inform the public what land is of- 
fered for sale, and to enable the pur- 


chaser to obtain a sufficient convey-. 


ance. If the land is described with 
sufficient particularity for these pur- 
poses, it is all that will be required’); 
Matteson y. Warwick, etc., Water Co., 
68 A. 577, 581, 28 R.I. 570 (“Greater 
accuracy in description is often 
necessary in tax assessments than in 
conveyances. For example, a convey- 
ance by A. to B. of ‘all my real es- 
tate’ would undoubtedly pass title to 
B., while it would be manifestly in- 
sufficient to support a tax assess- 
ment’). 

30. Jackson v. Sloman, 75 N.W. 
282, 117 Mich. 126; Tallman v. White, 
2 N.Y. 66; Dike v. Lewis, 4 Den. (N. 
Y.), 237. 

[a] Ilustration.—Where land is 
correctly described by its boundaries 
but it is falsely described as to the 
village in which it is, the description 
is misleading, fatally defective, and 
void, for the error as to village would 
cause the land to be listed in an en- 
tirely different place than it would 
be if the village were properly named, 
and the owner could not thus find the 
entry even by exercise of ordinary 
diligence. Tallman vy. White, 2 N.Y. 
66, 72 (‘In a deed between. indi- 
viduals, a part of the description of 
the premises conveyed may be re- 
jected on account of its falsity, if 
after its rejection there is enough 
left to show clearly what the owner 
intended to convey. In this case, if 
the owner of the land had executed 
the deed, giving the boundaries cor- 
rectly, the title might have passed, 
although the land was falsely de- 
scribed as to the village in which it 
lay. It would then present the ques- 
tion what the owner intended to con- 
vey. There is no such question here. 
The owner conveys nothing, and does 
not intend to convey anything”’). 

{b] Entry of description in wrong 
place where the owner would not look 
or is not obliged to look invalidates 
the assessment. Van Cise v. Carter, 
68 N.W. 539, 9 S.D. 234. 

31. Rejection of erroneous part of 
description in deed where land may be 
identified by what remains see Deeds 


255. 

Bek Kelly v. Herrall, 20 F. -364; 
Woodside v. Wilson, 32 Pa. 52; Dun- 
den vy. Snodgrass, 18 Pa. 151. 

83: Great Northern Ry. Co. vy. 
Grand Forks County, 164 N.W. 320, 38 
N.D. 1; Grand Forks County v. 
Frederick, 112 N.W. 839, 16 N.D. 118, 
125 Am.S.R. 621. See also State v. 
Farmer, 59 S.W. 541, 94 Tex. 232 
(holding that, if an assessment is 
void for uncertainty of description, 


[61 C.J.] 715 


Numerous cases appear to hold, however, that a tax- 
payer cannot complain of: the insufficiency of a de- 
scription which he himself has furnished to the as- 
sessor, for it is said that the owner, who is the only 
one who could complain of a defective description, 
is himself responsible for the one which has been 
used’ and could not have been misled by it.?4 
there is authority for the view that a description 
which is essentially insufficient cannot be made the 
basis of a valid tax, or tax title, although such de- 
scription has been furnished by the owner, since the 
public, purchasers at tax sales, and their successors, 
have an interest in descriptions as well as owners.?® 
A description may be rendered sufficient by virtue 
of what is contained in a heading at the top of the 
column,** or by virtue of a reference to some place 
where a detailed description is to be found;?? but 
a description which is originally defective will ‘not 


But 


the fact that one purchases land with 
knowledge that the taxes are not pai@ 
does not give the state a lien, since in 
order to have the taxes a lien a valid 
assessment must first be made). But 
see Ontario Land Co. v. Yordy, 29 S. 
Ct... 278,212 U.S.5152,268 .bds 449 
[af€é 87 P. 257, 44 Wash. 239] (ap- 
parently holding that, if the owner 
has actual notice that his land is 
being assessed, he cannot attack a 
tax sale although the description may 
be insufficient). : i 

[a] Reason for rule.—“A sufficient 
description is necessary, not alone for 
the benefit of the owner. The land 
assessed, if thereafter sold, is trans- 
ferred to a purchaser. The necessity 
of a sufficient description is further 
emphasized by this _ fact. The 
description becomes the basis of 
future titles.” Grand Forks County 
v. Frederick, 112 N.W. 839, 841, 16 N. 
D. 118, 125 Am.S.R. 621. 


34 Cal.—McCalla Co. vy. Sleeper, 
(Anp.) 288 P. 146. 
Kan.—Jeffries v. Clark, 23 Kan. 


448. 
La.—Lane v. Succession of March, 
33 La.Ann. 554, 
17. 


Philippine.—Yangeco v. Manila, 
Philippine 184. f 

Tex.—City of Rising Star v. Dill, 
(Civ.App.) 259 S.W. 652 [aff (Commn. 
App.) 269 S.W. 769]; McMahan v. 
State, (Civ.App.) 147 S.W. 714; Mc- 
Mickle v. Rochelle, 125 S.W. 74, 59 
Tex.Civ.App. 91; ‘Scollard v. Dalias,. 
42 S.W. 640, 16 Tex.Civ.App. 620; 
Eustis v. Henrietta, (Civ.App.) 37 S. 
W. 632. 

35. Power v. Bowdle, 64 N.W. 404,. 
3 N.D. 107, 44 Am.S.R. 511, 21 L.R.A. 
328. See also State v. Burrough, 74 
S.W. 610, 174 Mo. 700 (holding that 
the fact that the husband furnished 
a vague and insufficient description 
of his wife’s property in a list made 
by him did not estop the taxpayer 
from objecting to the insufficiency of 
the description when used by the as- 
sessor in the assessment roll); 
Turney v.. Yeoman, 16 Ohio 24, 26 
(‘Now it might be contended, with 
much reason and force, that, it being 
the duty of.the owner to list his land 
for taxation, he ought not to be per- 
mitted to question a tax deed, by 
showing that he failed to perform his 
duty, by giving a wrong or too vague 
description. It would have been well, 
in the first instance, perhaps, to have 
held this doctrine, but the opposite’ 
principle has been always observed, 
and been too frequently asserted to 
be disturbed’’). ; 

36. State v. Vaile, 26 S.W. 672, 122 
Mo. 33; McCoun vy. Pierpont, 133 N.E. | 
355, 282 N.Y. 66. 

[a] Without use of ditto marks, 
words of description at top of column 
will be taken as applying throughout 
column until some other description 
is reached and a change thereby an- 
nounced. McCoun vy. Pierpont, 133 N. 
BE. 355,232 N.Y. 66. 

37. Bagley v. Bloch, 163 P. 425, 83 
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be cured by reason of the fact that the property is 
correctly described in subsequent proceedings,**® 
there is an adequate description of record which is 
in no way referred to,®® or the fact that such in- 
valid and insufficient description is used for subse- 
quent assessments of taxes which are paid by the 


tax sale purchaser.*°® 


Omission of part of land. Where the greater por- 
tion of the land is accurately described and _ suffi- 
ciently identified, the fact that the description is 
mistakenly drawn so that a few acres that should 
hyve been taxed are not included in the description 
does not affect the tax as to the lands sufficiently 


described.*! 


[§ 884] (b) Parol Evidence To Aid and Apply 
If the roll itself contains a deserip- 
tion which identifies and furnishes an unmistakable 
elue as to the land intended, parol evidence may be 
used to explain the description or apply it to its in- 


Description.*? 


Or. 607. 

38. Ark.—Cotton v. White, 199 S. 
W. 116, 131 Ark. 273. 

Mo.—State v. Linney, 90 S.W. 844, 
192 Mo. 49. 

N.Y.—Fulton vy. Krull, 93 N.E. 494, 
200 N.Y. 105. 

Ohio.—Turney v. Yeoman, 16 Ohio 
4 


Tenn.—Morristown v. King, 11 Lea 
9 


' 39. Fulton v. Krull, 93 N.E. 494, 
200 N.Y. 105. 

40. Booth v. Cooper, 126 P. 776, 22 
Idaho 451. 

41. Webre v. Lutcher, 12 So. 834, 
45 La.Ann. 574; Porter v. Auditor 


General, 2388 N.W. 185, 255 Mich. 526. | 


42. Admissibility of extrinsic evi- 
dence generally see infra § 918. 

Parol evidence to aid imperfect or 
inaccurate description generally see 
Evidence § 1684. 

Impeachment of tax record by parol 
generally see Evidence § 1428. 

43. Ala.—Morris v. Waldrop, 105 
So. 172, 2138 Ala. 435;  Driggers v. 
Cassady, 71 Ala. 529. But see Jones 
v. Pelham, 4 So. 22, 84 Ala. 208 
(holding parol evidence inadmissible 
to show the land intended to be desig- 
nated where the description contained 
no item of identity which could be 
made certain by extrinsic evidence of 
facts which might have been known). 

Ark.—Buckner v. Sugg, 96 S.W. 184, 
79 Ark. 442. 

Cal.—Fox v. Townsend, 91 P. 1004, 
1007, 152 Cal. 51; Baird v. Monroe, 89 
P. 352. 150 Cal. 560 [error dism 28 S. 
Ct. 257, 207 U.S. 580, 52 L.Ed. 349]; 
ecard Co. v. Sleeper, (App.) 288 P. 
146. 

N.J.—State v. Woodbridge Tp., 42 
N.J.Law 401 [aff 43 N.J.Law 262]. 

poker oe aes v. Dunn, 17 Pa.Co. 
566. ‘ 
- Tex.—Slaughter v. Dallas, 107 S. 
W. 48, 101 Tex. 315 [mod (Civ.App.) 
103 S.W. 218]. 

[a]. Reason for rule.—‘“‘The 
description given must always, of 
course, be sufficient to apprise the 
owner as to the exact property as- 
sessed to him, but when the descrip- 
tion is such that, in the light of the 
knowledge which it must be presumed 
is possessed by property owners of 
the community in which the property 
is situated, it accomplishes this re- 
sult, it is sufficient for all assessment 
purposes, although evidence may be 
necessary to apply the description to 
the surface of the earth, and evidence 
is always adntissible to show this in 
Support of the description, just as 
it is admissible to show against a 
description apparently clear and cer- 
tain on its face, that, by reason of 
other circumstances, it is uncertain 
or doubtful in its application.” Baird 
v. Monroe, 89 P. 352,-357,-150 Cal, 
560 [error dism 28 S.Ct. 257, 207 U.S. 
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tended object;#? but if the description is insuffi- 
cient and furnishes no clue, parol testimony is not 
admissible to supply the deficiency and show what 
property the assessor intended to assess.** 

[§ 885] (c) Location According to Government 
With,*® and apparently without,*® express 


statutory authority therefor, lands covered by the offi- 


cial survey of the United States may properly be de- 
scribed in the assessment roll by reference to the sub- 
divisions of the survey. An omission of the name or 
number of any of the divisions or subdivisions, neces- 
sary to be known for identification and location of the 
land, will render the description fatally insufficient.*? 


According to some eases, if the section, township, 


580. 52 L.Ed. 349]. 

44, U.S.—Paine v. Willson, 146 F. 
488, 77 C.C.A. 44; Paine v. German- 
oa Trust’Co., 136 F. 527, 69 C.C.A. 

Ala.—Dane v. Glennon, 72 Ala. 160. 

Cal.—Harvey v. Meyer, 48 P. 1014, 
117 Cal. 60; People v. Mahoney, 55 
Cal. 286; Cordano v. Kelsey, (App.) 
151 P. 391 [reh den 151 P. 398, 28 Cal. 
App. 9]. 

Tdaho.—Blayden vy. Morris, 214 P. 
1039, 37 Idaho 37. 

Iowa.—Armour v. Officer, 88 N.W. 
1058, 116 Iowa 675. 

Mich.—Jackson vy. Sloman, 75 N.W. 
282, 117 Mich. 126. 

Mo.—State v. Wabash R. Co., 21 S. 
W. 26, 114 Mo. 1. 

N.D.—Grand Forks County v. Fred- 
ericks, 112 N.W. 889, 16 N.D. 118, 125 
Am.S.R. 621; Sheets v. Paine, 86 N. 
Welt 7, 102 N.DPa1 03. 

Be ee v. Philadelphia, 56 Pa. 

R.I.—Kettelle v. Warwick, etc., Wa- 
ter: Co.,, 49 Ac 492-236 Rida vans 
v. Newell, 25 A. 347, 18 R.I. 38. 

[a] Parol evidence can only be 
used to apply terms of description to 
face of earth, and it cannot be used to 
supply deficiencies in the description 
nor to make a description definite 
when the roll contains no description 
of the kind and character sought to 
be defined. Smith v. City of Los An- 
geles, 112 P. 307, 158 Cal. 702. 

tb] Parol evidence cannot be used 
to vary description in assessment roll 
and show that it is incorrect and does 
not state what was intended. Spring 
Valley Water Co. v. Alameda County, 
141 P. 41, 24 Cal.App. 804; Spring 
Valley Water Co. v. Alameda County, 
141 P. 38, 24 Cal.App. 278. 

[c] Patent ambiguity such as ap- 
pears when land is described simply 
as part of a larger tract cannot be aid- 
ed by parol evidence as to the land 
the assessor intended to assess. Dane 
v. Glennon, 72 Ala. 160; Armour v. 
Officer, 88 N.W. 1058, 116 Iowa 675. 

[d] Statute allowing parol testi- 
mony to show what land is assessed 
where there is sufficient in the roll 
to be applied to a particular tract by 
the aid of parol testimony (1) adopts 
for the tax laws the test of sufficiency 
that is used under the statute of 
frauds. State v. Collier, 23 S.W.(2d) 
897, 160 Tenn. 403. (2) Such a stat- 
ute does not authorize the use of pa- 
rol testimony to change or correct the 
terms used in the roll so as to make 
them include a tract not referred to, 
and where land is described as in 
a specific section, township, and 
range, it cannot be shown by parol to 
be in another section, township, or 
range. Neal v. Shepard, 128 So. 69, 
157 Miss. 730 [error overr 128 So. 
583]; Crawford v. McLauren, 35 So. 


and range numbers have been given at the top of 
the columns for such entries, that-is a sufficient desig- 
nation of such numbers for all lands entered in suc- 
cession from the top with such columns left blank ;*%. 
but there is also authority to the effect that either 


209, 949, 83 Miss. 265. (3) Also, ex- 
trinsic evidence cannot be used if the 
roll itself does not furnish a clue 
which will lead to the land intended. 
Crawford v. McLauren, supra; Leven- 
worth y. Greenville Wharf, etc., Co., 
35 So. 138, 82 Miss.,578; Smith v. 
Hickman, (Miss.) 24 So. 973; Mc- 
Queen v. Bush, 24 So. 196, 76 Miss. 
283. See Martin v. Smith. 105 So. 494, 
140 Miss. 168; Reed v. Heard, 53 So. 
400, 97 Miss. 743 (where the rolls fur- 
nished a sufficient clue to justify the 
admission of extrinsic evidence). 

fe] Statute requiring description 
in roll to identify land unaided pre- 
cludes the use of parol testimony to 
help establish the identity ge the Jand. 
Ferguson v. Gusdorf, (N.M.) 290 P. 
214; Security Investment & Develop- 
ment Co. v. Gross, Kelly & Co., 271 P. 
95, 33 N.M. 535; King v. Doherty, 258 
P. 569, 32 N.M. 431. See State \v. 
Board of Trustees of Town of Las 
Vegas, 253 P. 22, 32 N.M. 182 (holding 
sufficient assessments describing the 
land as the undisposed part cf L 
grant and naming the boundaries of 
the grant under a statute requiring 
only that the description be such as 
would be sufficient for a deed). 

45. Chestnut v. Harris, 43 S.W. 
977, 64 Ark. 580, 62 Am.S R. 213; Al- 
len ov, McKay, -72)» PB. 718, 189:.- Cal. 
94; Riggs Cypress Co. v. Albert Han- 
son Lumber Co., 53 So. 700, 127 La. 
450; Webre v. Lutcher, 12 So. 834, 
45 La.Ann. 574; Dimitry v. Jones, 115 
So. 786, 149 Miss. 641; Moores v. 
Thomas, 48 So. 1025, 95 Miss. 644. 

[a] ‘Statute providing for descrip- 
tion by government survey held con- 
stitutional.—Dimitry v. Jones, 115 So. 
786, 149 Miss. 641. 

46. Jenkins v. McTigue, 22 F. 148; 
Jordan Ditching, etce., Assoc. v. Wag- 
oner, 33 Ind. 50; Cahalan v. Van Sant, 
54 N.W. 433, 87 Iowa 593; Judd v. 
Anderson, 1 N.W. 677, 51 Iowa 345; 
Corbet v. Rocksbury, 103 N.W. 11, 94 
Minn. 397. 

47. U.S.—Paine vy. Willson, 146 F. 
488, 77 C.C.A. 44; Paine v. German- 
orn Trust Co., 136 .F. 527, 69. C.CuA. 

Cal.—Lake County v. Sulphur Bank 
oe aa, Min. Co., 4 P. 876, 66 Cal. 


La.—Scott v. Parry, 32 So. 188, 108 
Bae? Ws 

Miss.—Neal v. Shepard, 128 So. 69, 
157 Miss. 730 [error overr 128 So. 
583]; Wing v. Minor, 7 So. 347. 

N.D.—Sheets v. Paine, 86 N.W. 117, 
10 N.D. 103. 

Or.—Martin v. White, 100 P. 290, 
53) Orcuslos 

» S.D.—Stokes y. Allen, 89 N.W. 1023, 
15°S.D. 421. 

48. Griffin v. Tuttle, 37 N.W. 167, 
74 Iowa 219; Burdick v. Connell, 29 
N.W. 416, 69 Iowa 458; Auditor-Gen. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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the township and range numbers, or ditto marks 
therefor, must be entered in the proper columns 
opposite to the other entries describing the land, 
although such numbers are given at the top of the 
Where there are, in the state, several 
ranges and townships of the same numbers as those 
given in the roll, the description is insufficient if it 
does not show the particular range and township 
intended;°° but if the roll shows upon its face that 
it is for a particular civil township which has only 
one governmental township and one range of the 
numbers entered in the roll, the description is suffi- 
cient.51 An error in range number,®? or an omission 
of section number,®® or of section and fraction of 
section,°* does not invalidate the description if the 
land is otherwise identified or it is shown that the 
description can be applied to only one particular 


columns.*2 


piece of land and none other. 


Abbreviations. The subdivisions of the survey 
may be indicated by the accepted characters and 


Nee ke 74 N.W. 881, 116 Mich. 
5 


[a] Reasons for rule.—‘“In this 
case the columns are indicative of the 
section, town, and range, and the 
number of acres. 2 PL She-chrst 
description contains the abbreviation: 
‘N.E.—N.E., Sec. 1, town 45, range 
44, 40 acres.’ Below it follow succes- 
sively other descriptions under the 
same section, town, and range, which 
are not repeated. Who can doubt 
that this was intended to cover land 
on the-same section? And it is just 
as apparent that ‘N.E.—N.E.’ means 
‘northeast of the northeast.’ That 
it means ‘northeast quarter of the 
northeast quarter’ is obvious, not 
alone from the number of acres, but 
because all of the other portions of 
the northeast quarter follow, and, 
with the first description complete the 
number of acres in the quarter sec- 
tion.” Auditor-Gen. v. Sparrow, 74 
N.W. 881, 885, 116 Mich. 574. 

49. Sheets v. Paine, 86 N.W. 117, 
10 N.D. 103. 

50. Sears v. Murdock, 117 P. 305, 
59 Or. 211; Martin v. White, 100 P. 
2905.53 Orc3P9. 

51. Dumphey v. Auditor-Gen., 82 
N.W. 55, 123 Mich. 354. 

52. Verdine v. Carter, 127 So. 609, 
170 La. 226. : 

53. Bird v. Perkins, 33 Mich. 28. 

[a] TIllustration.—Where land is 
described as a certain half of a cer- 
tain quarter of a section, but the 
number of the section is not given, 
the description is nevertheless suffi- 
cient if it appears that the tax dis- 
trict contains only one such half of 
such a quarter as that named. Bird 
v. Perkins, 33 Mich. 28. 

54. In re Perrault’s Estate, 54 So. 
939, 128 La. 453. ce 

[a] Dlustration.—A description 
by number of acres, township, and 
range only is sufficient where the tax- 
payer has only one tract of that 
number of acres in the township and 
range named, for, such being the case, 
the description identifies the land 
and applies to that tract and none 
other. In re Perrault’s Hstate, 54 So. 
939, 128 La. 453. 


55. U.S.—Jenkins v. McTigue, 22 
F. 148. . 
Ark.—Chestnut v. Harris, 43 S.W. 


977, 64 Ark. 580, 62 Am.S.R. 213. 
Cal.—Allen v. McKay, 72 P. 713, 139 
Cal. 94. 
Tll.—Law v. People, 80 Ill. 268. 
Ind.—Jordan Ditching, etc., Assoc. 
y. Wagoner, 33 Ind. 50. 
Mich.—Auditor-Gen. v. Sparrow, 74 


N.W. 881, 116 Mich. 574; Sibley v. 
Smith, 2 Mich. 486. 
Miss.—Moores v. Thomas, 48 So. 


1025, 95 Miss, 644. 
N.D.—Begegs v. Paine, 109 N.W. 322, 
15 N.D. 43». : 
S.D.—Stoddard vy. Lyon, 99 N.W. 
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invalid.58 


division:®® 
Extension of 


1116, 18 S.D. 207. 

[a] “Of” unnecessary to show por- 
tion of subdivision intended.—‘W. % 
X N. W. 4—S. BE. % XX N. W. \” 
is a Sufficient description of the W. 
% of N. W. % and S. BE. \% of N. W. 
M4, the almost universal practice be- 
ing to omit the “of,” and it being al- 
lowable to disregard the ‘““X.” Moores 
v. Thomas, 48 So. 1025, 95 Miss. 644. 

56. Wright v. Jones, 135 N,W. 
1120, 23 N.D. 191; Sheets v. Paine, 86 
N.W. 117, 10 N.D. 103; Power y. Lara- 
bee, 49 N.W. 724, 2 N.D. 141; Moran 
v. Thomas, 104 N.W. 212, 19 S.D. 469. 

57. Jenkins v. McTigue, 22 F. 148; 
Chestnut y. Harris. 43 S.W. 977, 64 
Ark. 580, 62 Am.S.R. 213; Griffin v. 
Tuttle, 37 N.W. 167, 74 Iowa 219; 
Auditor-Gen. vy. Sparrow, 74 N.W. 881, 
116 Mich. 574. See also Smith v. 
Dwight, 156 P. 573, 576, 80 Or. 1 (hold- 
ing that a description of eighty acres 
as “NE of SE% and SE of NE%” is 
sufficient although the ‘%”’ is omit- 
ted, for “this is practically an abbre- 
viation which is permitted by section 
35.98; ba VOR Tain): 

[a] -Tllustrations.—(1) An entry, 
under the heading “parts of section,” 
of the abbreviations “N.E. S.E.,” is 
a sufficient description of the north- 
east quarter of the southeast quarter 
of the named section, since in the or- 
der used they could designate only 
that legal subdivision. Chestnut v. 
Harris, 43 S.W. 977, 64 Ark. 580, 62 
Am.S.R. 213. (2) An entry under the 
heading “part of section’ of “N.E. 
N.E.” is a sufficient description of the 
northeast quarter of the northeast 
quarter of the named township. Jen- 
kins v. McTigue, 22 F. 148. 

58. Wright v. Jones, 135 N.W. 
1120, 23 N.D.-191; Sheets v. Paine, 
86 N.W. 117, 10 N.D. 103; Power v. 
Larabee, 49 N.W. 724, 2 N.D. 141; 
Moran v. Thomas, 104 N.W. 212, 19 
S.D. 469; Turner y. Hand County, 
77 N.W. 589, 11 S.D. 348. See Noble 
vy. Watrous, 163 P. 310, 165 PB. 349, 
84 Or. 418 (holding that 2 Hill L. 
Annot. [1892] § 2774, authorizing the 
use of abbreviations, does not make 
effectual the use of an exponent “% ve 
to designate a half section or an ex- 
ponent ‘‘4” to designate a quarter sec- 
tion). But see Riddle v. Messer, 4 
So. 185, 84 Ala. 236 (sustaining a par- 
ticular mode of designating fractions 
where it was known to the court to 
be in not infrequent use); Hart v. 
Murdock, 114 N.W. 268, 80 Neb. 274 
(where the number ‘4’ was used to 
indicate a quarter of a section and 
the description was sustained). 

[a] Abbreviated descriptions held 
insufficient.—(1) “NW4” or “W2” is 
not a sufficient method of writing “the 
northwest quarter’ or “the west 
half.” Farmers’ Security Bank of 
Park River v. Martin, 150 N.W. 572, 
29 N.D. 269, L.R.A.1915D 4382; Wright 
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abbreviations by which they are commonly desig- 
nated,®® but not by characters or abbreviations which 
are not commonly used nor generally understood.®* 
Many eases have sustained, as a sufficient designa- 
tion of a quarter section, or quarter of a quarter sec- 
tion, an entry simply of the abbreviations for the 
directional part of the section in which the quarter 
is located without any number or fraction to indi- 
cate that a quarter is intended, where the rest of 
the entries show with reasonable certainty that 
a quarter is intended.5? 
firmly established in a few states that the use of 
numbers, instead of fractions, to indicate the divi- 
sion intended, leaves the description insufficient and 
The use of the abbreviation “frl.” be- 
fore the name of a subdivision or the designation 
thereof does not render the description void as un- 
certainly attempting to describe a part of the sub- 


It has, however, become 


survey description to unsurveyed 


v. Jones, 135 N.W. 1120, 23 N.D. 191: 
State Finance Co. v. Mulberger, 112 
N.W. 986, 16 N.D. 214, 125 Am.S.R. 
650: State Finance Co. v. Trimble, 112 
N.W. 984, 16 N.D. 199; Sheets v. 
Paine, 86. N.W. 117, 10 N.D. 103; 
Power v. Bowdle, 54 N.W. 404, 3 N.D. 
107, 44 -Am.S°R. 511, 21° L.RiA. 328% 
Power v. Larabee, 49 N.W. 724, 2 N. 
D. 141. But see Beggs v. Paine, 109 
N.W. 322, 15 N.D. 436 (holding that 
an entry of “N.W.” under the heading 
“Part of Section” is a sufficient de- 
scription of the N.W.%4 where the 
number of acreS are given as one 
hundred sixty, and stating that the 
rule of Power vy. Bowdle, supra, would 
not be extended to cases not within 
the express terms of the decision). 
(2). “S. 2, N.E. 4, and S.E. 4 N.W. 4 
Sec. 29, township 118, range 54.” 
Moran v. Thomas, 104 N.W. 212, 19 S. 
D. 469. See also Turner v. Hand 
County, 77 N.W. 589, 590, 11 S.D. 348 
(“The combination ‘s2se&s2sw 
see. or lot 30 twp. or blk. 113 rng. 69’ 
is an idealess jumble of letters and 
figures, confusing in the extreme, 
and intolerable when employed as a 
means by which to devest title to 
real estate without the consent of the 
owner’). But see Stoddard y. Lyon, 
99 N.W. 1116, 18 S.D. 207 (holding ‘“‘N. 
E.,’”’ entered under the heading ‘what 
part,” considered in connection with 
the section, township, range, and 
number of acres aS one hundred and 
sixty, sufficiently indicates the N.E.4 
of the section, township, and range 
named). And see Bandow v. Wolven, 
107 N.W. 204, 20 S.D. 445 [mod 120 
N.W. 881] (where the letters “S.E.” 
were followed by the figures “4%” 
which removed the objections upon 
which former decisions held descrip- 
tions insufficient). 

59. Rucker v. Arkansas Land & 
Timber Co., 194 S.W. 21, 128 Ark. 180. 
See Grissom v. Furman, 22 Fla. 581 
(holding that description of land as 
fractional part of a certain section, 
which does not identify the particular 
part intended, is invalid). 

fa] TIllustration.—Description of 
land as “Frl. S% of NW%, Sec. 18, 
Tp. 16 south, range 14 west,” is suffi- 
cient. Rucker v. Arkansas Land & 
Timber Co., 194 S.W. 21, 22, 128 Ark. 
180 (“The contention is that the ab- 
breviation ‘Frl.’ for the word ‘frac- 
tional’ is synonymous with the word 
‘part’, and merely indicates an un- 
identified portion of the subdivision 
mentioned, which renders the descrip- 
tion void:for uncertainty. This is an 
incorrect interpretation of the mean- 
ing of the abbreviation, for it has ref- 
erence to a term commonly uSed in- 
dicating a section or part of a sec- 
tion according to the government sur- 
veys. . . . Where it is used as 
in the present case, it would merely 
indicate that the subdivision is a 
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lands. Ordinarily, if land has not been divided by 
proper governmental survey, an attempt to describe 
the same in an assessment roll by governmental sub- 
divisions is invalid;®° but it has been held that, 
where land on the edge of a governmental survey is 
commonly, known and described by the description it 
would have had if the survey had been officially ex. 
tended, such description may properly be used in 
the assessment roll.®* 

[§ 886] (d) Description by Metes and Bounds. 
In eases where it is expressly required by statute, 
land must be described in the assessment roll by 
metes and bounds,*? and it may properly be so 
described although there is a statute authorizing an- 
other and more convenient mode of description.** 
An attempted description by metes and bounds is 
insufficient and invalid if it lacks a point of be- 
ginning,** or the boundaries given are so incom- 
plete,®> uncertain,®® or so- confused and erroneous,°®* 
that the land cannot be identified and located with 
certainty. Where a description by metes and bounds 
is entirely correct with the exception that by cleri- 
eal error the course for running one boundary is 
given as being in the direction opposite to that in 
which it should be run, the point of the compass 


fractional subdivision of a section’). 
60.. Smith v. City of Los Angeles, 
112 P. 307, 158 Cal. 702. See State v. 
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line are fixed and unchangeable. 
ple v. Keokuk & Hamilton Bridge Co., 
129 N.E. 87, 295 Ill. 176 [error dism 
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named may be construed to mean the opposite di- 
rection when the one given by mistake is so in- 
consistent with the~rest of the description as to 
show that the opposite direction was intended.** 
Use .of the word “about” before the figures giving 
the distances the courses are to be run does not 
render the description uncertain where the measure- 
ments along the directions given meet and inclose 
an area equal to that stated.*® The fact that in a 
description of lots by metes and bounds there is a 
variance in depth of a fraction of a foot from the 
correct depth as shown in a recorded map of the 
lots does not invalidate the assessment where the 
inaccuracy could have caused no uncertainty as to 
the land intended to be assessed.’° v7 

[§ 887] (e) City or Village Property. While 
city and village property may often be described 
according to lot and block number on a recorded 
map referred to,7! a description of such property 
simply as a “house and lot” on a certain street,’? 
or “land” on a designated street corner,’*® is insuffi- 
cient. By some eases it seems that such a deserip- 
tion may be sufficiently certain if, in addition, the 
house number is given;74 but there appears to be 
authority to the contrary.75 


ises on that side. Hennepin Improve- 
ment Co. v. Schuster, 124 N.Y.S. 693, 
66 Misc. 634 [aff 134 N.Y.S. 11384, 151 


Peo- 


. 


Central Pac. R. Co., 25 P. 442, 21 Nev. 
94 (holding that a description of un- 
surveyed railroad lands as _ sections 
and parts of sections as their desig- 
nation would appear when the Unit- 
ed States survey was extended to 
them is not a description by which 
the identity of the lands can be es- 


tablished). 

61. Maney v. Dennison, 163 S.W. 
783, 110 Ark. 571; Buckner v.. Sugg, 
96 S.W. 184, 79 Ark. 442. Compare 
Ontario Land Co. v. Yordy, 29 S.Ct. 
278,212: U.S. 152, 53 L.Ed. 449 [aff 
87 P. 257, 44 Wash. 239] (where prop- 
erty marked “reserved” on an Official 
plat was described as certain num- 
bered blocks, not designated on the 
plat, but which would have borne 
such numbers if the tract reserved 
had been divided into lots and blocks 
and numbered in harmony with the 
numbering of the rest of the tract, 
and the assessment was held valid). 

62. Lachman vy. Clark, 14 Cal. 131; 
Sutton v. Calhoun, 14 La.Ann, 209; 
Jory v. Palace Dry Goods Co., 46 P. 
786, 30 Or. 196. 

[a] Statute requiring description 
by metes and bounds where land can- 
not be described by governmental sur- 
vey, or lot and block, applied to frac- 
tion of lot.—Jory vy. Palace Dry Goods 
Cor-46) B:°186;. 30° Ors 196. 

[b] Statutes as to bridges over. 
poundary streams.—(1) Hurd Rev. St. 
(1917) ¢ 120 § 354, providing that, 
where bridges crossing navigable 
streams forming the boundary be- 
tween Illinois and any other state 
are being assessed the assessor shall 
BZive the metes and bounds of the 
ground occupied by the bridge and the 
approaches thereto from the end on 
the Illinois shore to the center of the 
min channel of the stream crossed 
by the same, makes it the duty of the 
assessor to state the length of the 
bridge and approaches assessed. Peo- 
ple v. Guthrie, 38 N.H. 549, 149 Tl. 
360 [rev 46 Ill.App. 124]; Keokuk, 
ete., Bridge Co. v.. People, 34 N-E. 482, 
145 Ill. 596. (2) But the statute is 
directory in that any description 
which will enable a competent sur- 
veyor to locate the property is suffi- 
cient, and this may be accomplished 
simply by reference to the structure 
itself, since it affords a fixed monu- 
ment whose starting point and center 


42. S.Ct. 
190]. 

63. Davis v. Pacific Imp. Co., 70 P. 
15) 137% Cal. 2245. 

[a] Statute authorizing descrip- 
tion of town and city lots by number 
of lot and block.—The object of'a 
statute providing for the description 
of city and town lots by number on 
a recorded map is to obviate the ne- 
cessity for describing each lot by 
metes and bounds, and a description 
by the latter method is not invalidat- 
ed by reason of the fact that under 
the statute the land could have been 
as fully identified by giving the num- 
bers of the lot and block in which it is 


462, 258 U.S. 613, 66 L.Ed. 


located. Davis v. Pacific Imp. Co., 
70 P. 15, 1387 Cal. 245. 

64. .State v. Hamilton, (Mo.) 293 
S.W. 378; Fulton v. Krull, 93 N.E. 


494, 200 N.Y. 105. See Green v. Palm- 
er, 229 P. 876, 68 Cal.App. 393 (where 
the point of beginning was held to be 
sufficiently fixed from the point of 
intersection of the nearest lines of 
the streets mentioned). 

65. Harvey v. Meyer, 48 P. 1014, 
117 Cal. 60; Brinson y. Lassiter, 6 S. 
HE. 468, 81 Ga. 40; Clinton v. Krull, 
93° N. EB. 497, 200 N.Y! 515: 

[a] Lack of some boundaries im- 
material if land can be identified with 
certainty.—(1) Where three out of 
four boundaries of a square have been 
given and the forth line is indicated 
clearly enough by the three given, 
the description is sufficient, since it 
enables the property to be certainly 
identified. Shelly y. Friedrichs, 42 
So. 218, 117 La. 679. (2) A descrip- 
tion which gives only two boundaries 
is sufficient, if there is in addition the 
number of acres, the name of the pro- 
prietor, and the fact that te descrip- 
tion could be applied to only one par- 
ticular piece of land. Gonzales vy. 
Saux, 44 So. 332, 119 La. 657. (3) A 
description of farm lands, part of a 
subdivided tract, as part of a lot 
known by a designated number and 
bounded by adjoining owners, is suffi- 
cient, although the line of the owner 
bounding on one sidé does not exten 
along the entire side of the premises, 
part of that side of the premises be- 
ing a prolongation of the boundary 
line of the adjacent owner named in 
the description as bounding the prem- 


App.Div. 903]. 

66. People vy. Mahoney, 55 Cal. 286: 
Shelly v. Friedrichs, 42 So. 218, 117 
La. 679 


[a] Bounding by adjoining pro- 
prietors.—(1) A description in an as- 
sessment for taxes which gives the 
name of the owner, the number of 
acres, and refers to the names of ad- 
joining owners on either side for the 
north, south, east, and west bound- 
aries, respectively, is sufficient. 
Barnes v. Brown, 1 Tenn.Ch.A. 726. 
(2) But a description which says that 
the land is bounded on one side by 
tire lands of a named person “and 
others” leaves the ‘one boundary so 
uncertain and indefinite that the de- 
Scription is invalid, and parol evi- 
dence cannot be used to show who the 
“others” are. People v. Mahoney, 55 
Cal. 286. 
aon Sutton v. Calhoun, 14 La.Ann. 
68. Hart v. Murdock, 114 N.W. 268, 
80 Neb. 274. 

69. Roberts v. Welsh, 78 N.E. 408, 
192 Mass. 278. 

70. Fulton v. Krull, 93 N.E. 494, 
200 N.Y. 105. 


71. See infra § 888. 

72. Jones v. Pelham, 4 So. 22, 84 
Ala. 208; Kelsey v. Abbott, 13 Cal. 
609; Parker v.° Elizabeth, 39 N.J. 
Law 689; Schermerhorn y. Albany 
Syndicate, 158 N.Y.S. 553, 93 Misc. 
597. But see Bemis v. Caldwell, 9 N. 


EH. 623, 143 Mass. 299 (apparently sus- 
taining a description of. property 
merely as a house and land on a cer- 
tain street on the, ground that the 
owner could not be misled by such a 
description); Stone y. Phillips, 97 Ss. 
E. 375, 176 N.C. 457 (holding a de- 
Seription of property as “J., 1. lot, 
Carthage, $225.00,” sufficient, where J 
owned but one lot in Carthage, it be- 
ing possible to obtain full description 
by reference to registry which would 
disclose deed to J of such lot). 

73. Bingham y. Smith, 64 Me. 450; 
French v. City of New Rochelle, 125 
N.Y.S. 677, 141 App.Div. 8 

74. Roberts v. Welsh, 78 N.E. 408, 
192 Mass. 278; State v.. Newark, 36 
N.J.Law 288 {aff 44 N.J.Law 648]. 

75. Rupert v. North Pelham, 128 
N.Y.S. 944,°139 App.Div. 302; McInnis 
v. City of New Rochelle, 163 N.Y.S, 
1003, 99 Misc. 388. - 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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[§ 888] (f£) ‘Description by Numbers on Recorded 
Map or Plat. While legislation providing for the 
description of town and city lots by lot and block 
number according to recorded plat does not exclude 
the use of any other description by which the prop- 
erty may be adequately identified,’® it is generally 
sufficient if city or town lots are described in the 
assessment roll by the number of the lot and of the 
block or square, with the name of the city or town, 
and the name of the quarter, subdivision, or addi- 
tion, according to the recorded maps or plats.77 


76. Baird v. Monroe, 89 P. 352, 150 
Cal. 560 [error dism 28 S.Ct. 257, 207 
U.S. 580, 52, L.Ed. 349]; Davis, v. 
Pacific. Imp. Co., 70. P. 15,237 Cal. 
245; Hernandez v. San Antonio, (Tex. 
Civ.App.) 39 S.W. 1022. See State ex 
rel. and to Use of Ross v. Lamb, (Mo.) 
25 S.W.(2d) 83 (holding that failure 
to comply with the statute requiring 
platted city property to be described 
by lot and block rendered the assess- 


ment invalid where the description 
iven was inaccurate). But see 
ruce v. McBee, 23 Kan. 379 (appar- 


ently holding that a description not 
by lot and block number as provided 
by statute is invalid without regard 
to its sufficiency to identify). 

[a] Reason for rule.—‘‘The pur- 
pose of the ordinance was, doubtless, 
to require such description as would 
enable the owner of the land or other 
interested party to know what prop- 
erty is burdened with the tax, and any 
description that would supply that 
knowledge, we believe, would meet 
the spirit of the requirements of the 


ordinance.” Hernandez y. San Anto- 
nies (Tex.Civ.App.) 39 S.W. 1022, 
1024. 

77. U.S.—Kelly v. Herrall, 20 F. 
364 


Ala.—Morris_v. Waldrop, 105 So. 
172, 213° Ala. 435. 


Ark.—Kelly v. Salinger, 13 S.W. 
596, 53 Ark. 114. 
Cal.—Baird v. Monroe, 89 P. 352, 


150 Cal. 560 [error dism 28 S.Ct. 257, 
207 U.S. 580, 52 L.Ed. 349]; San Ga- 
briel Valley Land, etc., Co. v. Wit- 
mer Bros. Co., 29 P. 500, 31 P. 588, 96 
Cale: 623) © P8UT RAL0465, 4705/1) Be 
McCalla Co. v. Sleeper, (App.) 288 P. 
146; Schainman y. All Persons, 275 
P. 225, 276 P. 118, 96 Cal.App. 753. 

Ill.—Carrington v. People, 63 N.E. 
163, 195 Ill. 484. 

La.—in re Martinez, 42 So. 246, 117 
La. 719; In re Wenck, 26 So. 989, 52 
La.Ann. 376; Hood v. New Orleans, 
22 So. 401, 49 La.Ann. 1461; Poland 
v. Dreyfous, 18 So. 906, 48 La.Ann. 
83; Soutra v. Armheim, 1 La.A. (Or- 
leans) 99. 

Minn.—Minneapolis Railway Ter- 
minal Co. v. Minnesota Debenture Co., 
83 N.W. 485, 81 Minn. 66; Merchants’ 
Realty Co. v. St. Paul, 79 N.W. 1040, 
77 Minn. 343. 

N.J.-—-State v. Galloway Tp., 42 N. 
J.Law 415; State vy. Van Horne, 39 
N.J.Law 444. 

N.Y.—Fulton v. Krull, 93 N.B. 494, 

200 N.Y. 105; Laneaster Sea Beach 
Improvement Co. v. City of New York, 
146 N.Y.S. 734, 161 App.Div. 469 fait 
108 N.E. 90, 214 N.Y. 1]; Clinton v. 
Krull, 111 N.Y.S. 105, 125 App.Div. 
157 [aff in part and rey _in part 93 
N.E. 497, 200 he aay Cromwell v. 
Nichols, 158 N.Y.S. 556. 
; Tox.—Haynes v. State, 99 S.W. 405, 
44 Tex.Civ.App. 492; Guerguin v. San 
Antonio, 50 S.W. 140, 19 Tex.Civ-App. 
98 


Wis.—Janesville v. Markoe, 18 Wis. 
50. 
; See also Ryan v. Bruhin, 88 Pa.Su- 
per. 61 (holding a description by lot 
numbers in addition to other suffi- 
cient description of the entire tract 
does not invalidate the assessment). 
78. McCoun v. Pierpont, 133 N.H. 
355, 282 N.Y. 66. 
- 79, Realty Co. v. O’Rourke, 9 La. 
A. (Orleans) 237; State v. Wabash 
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tion insufficient. 


If 
R. Co., 21 S.W. 26, 114 Mo. 1; Ains- 
worth v. Dean, 21 N.H. 400. See Web- 


er’s Heirs v. Martinez, 51 So. 679, 125 
La. 663 (holding a description of 
property as “certain lots” belonging 
to a named person in a. described 
square sufficient, since this included 
all the lots the person owned in the 
Square and they could easily be as- 
certained); Slaughter vy. Dallas, 107 
S.W. 48, 101 Tex. 315 [mod (Civ.App.) 
103 S.W. 218] (holding that a descrip- 
tion which gives the name of the own- 
er aS unknown, and the dimensions of 
the lot, but not its number, but only 
the block number and name of the 
street, gives nothing by which the lot 
can be identified and is insufficient, 
but if the name of the owner is giv- 
en, the description is sufficient, for 
by ascertaining what lot the named 
person owns in the block it can be 


definitely ascertained what lot is 
meant). 
80. Augusti v. Lawless, 14 So. 228, |. 


45 La.Ann. 1370; 
Den! "ENfY.) 2237: 

fa] Land identifiable without num- 
ber.—In case of nonresident lands, 
use of the wrong lot number invali- 
dates the assessment, although, disre- 
garding the incorrect number, suffi- 
cient remains in the description to en- 
able the land to be identified. 
v. Lewis, 4 Den. (N.Y.) 237. But see 
Hood v. New Orleans, 22 So. 401, 49 
La.Ann. 1461 (holding that a descrip- 
tion of lots “4 and 5 square 26” as 
lots “14 and 15 square 26” is not in- 
valid where in every respect, except 
the number of the lots, the descrip- 
tion is correct and sufficiently iden- 
tifies the property and the owner has 
paid the tax under that description 
for years). 

81. Levenworth Vv. Greenville 
oe: ete., Co., 35 So. 138, 82 Miss. 
578. 

[a] Illustration.—Where a pagein 
the assessment roll is headed “Hunt- 
ington & Le Valley Add.,” and under 
this there are the words “Section,” 
“Township,” “Range,” and under the 
column “Section” the figures “9” and 
“10” appear, and under the ‘word 
“Range” the figures ‘18,’ the descrip- 
tion is insufficient to designate all of 
lots 9 and 10 of block 18 of the Hunt- 
ington & Le Valley addition to the 
city, since the words “lot and block” 
do not appear on the page, nor any- 
where in the attempted assessment of 
the addition. Levenworth v. Green- 
ville Wharf, ete., Co., 35 So. 138, 82 
Miss. 578. 

82. Cal.—Houghton v. Kern Val- 
ley Bank, 107 P. 113, 157| Cal. 289; 
Chapman v. Zoberlein, 92 P. 188, 152 
Cal. 216; Fox v. Townsend, 91 P. 1004, 
1007, 152 Cal. 51; Wright v. Fox, 89 
P. 832, 150 Cal. 680; Miller v. Wil- 
liams, 67: P. 788, 135 Cal. 183; Cor- 
dano v. Kelsey, (App.) 151 P. 391 [reh 
den 151 P. 398, 28 Cal.App. 9]. See 
Houghton y. Kern Valley Bank, 165 
P. 738, 33 Cal.App. 496 (holding that, 
while parol evidence is admissible to 
show that there is a definite map in 
existence by which the land can be 
identified, yet, if the evidence shows 
that there are several maps in exist- 
ence, dividing the land differently so 
that a reference to a lot and block 
in one would not cover the same land 
according to the others, the descrip- 
tion remains insufficient because of 


Dike v. Lewis, 4 


Dike, 
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all the essentials of such a description are given at 
the first of a column, ‘a failure to repeat the same, or 
to use ditto marks to show that the same apply to 
each lot listed thereunder, does not render the de- 
seription of such lots insufficient.78 
lot numbers,’® the giving of incorrect lot numbers,®° 
or a failure to show that the numbers given refer 
to lot and block,*! will usually render the deserip- 


Omission of 


Ordinarily, for the description to 


be sufficient on its face, there must be a correct and 
adequate reference to a map or plat,®? actually made 


its failure to refer to a particular 
map). 

Colo.—Stough v. Reeves, 95 P. 958, 
42 Colo, 432. 

Fla.—Miller v. 
521, 45 Fla, 473. 

La.—Lewis v. Brock, 48 So. 563, 123 
La. 1. But see Wall v. Rabito, 70 So. 
531, 1388 La. 609 (apparently uphold- 
ing the description despite lack of 
reference to map, in the absence of a 
showing that the numbers given for 
the lots were not exact according to 
some plan of the designated city). 

Mich.—Jaekson v. Sloman, 75 N.W. 
282, 117 Mich. 126. 

N.Y.—People ex rel. National Park 
Bank v. Metz, 126 N.Y.S. 986, 141 
App.Div. 600; Rupert v. Village of 
North Pelham, 123 N.Y.S. 944, 139 
App.Div. 302; McInnis v. City of New 
Rochelle, 163 N.Y.S. 1003, 99 Misc. 
388; Bennett v. Kovarick, 23 Misc. 
6, volte NiYes. oe : 

{a] Insufficient references.—(1) 
“Assessor’s Pierson” is not a suffi- 
cient reference to either a map en- 
titled ‘“‘Assessor’s plat of C. F. Pier- 
son’s Addition to Pierson,” or “As- 
sessor’s Subdivision of HE. 4% N. B. 4, 
&N. BE. % of S. E. % of Sec. 33, T. 14 
SR. 28 UE at -Pierson.” Miller v. 
Lindstrom, 33 So. 521, 45 Fla. 473. 
(2), Where, in addition to lot number, 
the only word of description is “Un- 
ionport,”’ with no statement that it is 
the map of Unionport which is re- 
ferred to and there is no reference to 
the date of the map, by whom made, 
or where filed, the description is too 
indefinite, and statements on other 
pages or in other parts of the book 
cannot be relied on to identify the 
map. Peo. v. Metz, 126 N.Y.S. 986, 
141 App.Div. 609. (3) A description 
of a lot as being in ‘“‘Alden Tract map” 
is not a sufficient description of a lot 
embraced in a map properly designat- 
ed as “Map of the Alden Tract at 
Temescal,” Cordano y. Kelsey, (App.} 
151 P. 391 freh den 151 P. 398, 28 Cal. 
App. 9]. : 

{b] Sufficient reference.—A refer- 
ence to “Newell’s E. & C. plat” is a 
sufficient designation of ‘“‘Newell’s 
Enlarged and Corrected Map,’ where 
the latter is the only map or plat of 
the village in which the lot is situat- 
ed. Auditor-Gen. v. Fleming, 105 N. 
W. 71, 142 Mich. 12. 

{[c] Necessity for showing where 
map recorded.—If a map has been 
correctly named, the failure to state 
that it has been filed in the office of 
the county clerk does not invalidate 
the assessment, where there is only 
one map such as that named, for in 
such case even a novice in title 
searching would first look for the 
map in the clerk’s office and no one 
is misled. Blum vy, Nassau Purchas- 
ing & Building Corporation, 176 N. 
E. 176, 256 N.Y. 232. 

[d] Repeated references for each 
number.—After a map has once been 
correctly named and referred to, the 
giving of a number only without dit- 
to marks or other entry to indicate 
that the number refers to a number 
on the map does not prevent the de- 
scription from being sufficient, for 
lack of ditto marks would not mislead 
or deceive an. intelligent person. 
Blum v. Nassau Purchasing & Build- 
ing Corporation, 176 N.E. 176, 256 N. 
Y. 232; McCoun vy. Pierpont, 133 N.B 


Lindstrom, 33 So. 
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and existing,’* which contains such a description of 
the land that it can be identified or located with 
certainty.8+ A description according to a plat made 
by a stranger or intermeddler having no authority to 
make the subdivision is invalid, where it is such 
as to be misleading or inadequate to inform the tax- 
payer that his land is taxed;** but the fact that 
the plat is not perfectly legal and valid does not 
necessarily invalidate the description if by refer- 
ence to the plat the property is so specified that it 
can be found and identified with certainty, and no 
one is misled.2® While there is authority to the 
effect that the plat must be legally and duly record- 
ed,*7 it has been held that the fact that the map re- 
ferred to has not been recorded as provided by law 
does not invalidate the description where the plat 
has, for years, been generally recognized as authen- 
tie by the public and property owners, and assess- 
ments and conveyances have from the beginning 
been made by reference to the plat;®* and also, a 
description by reference to a plat which has been 
vacated so that it no longer legally exists of record 


TAXATION 


[§ 889 


sufficiently describes the land by reference to a map 
which is well known and duly of record, the de- 
scription is not invalidated by the fact that no refer- 
ence is made to another map which describes the 
property with more technical accuracy and in ac- 
cordance with which the taxpayer took title.®° 
Where property has been replatted, and a new map 
made designating the land by different lot and block 
numbers than those used in the former map, a de-. 
scription by reference to the new map alone is suffi- 
cient;®!_ and where this has been done for a num- 
ber of years, a subsequent description by reference 
to the former or original plat may be invalid.®* The 
name of the city or town in which the land is located 
must be shown;°? but several cases have been quite 
liberal and allowed the description to stand if this 
fact could be determined from the assessment roll al- 
though only from some part other than the page on 
which the description appears.°* If the land is in 
a particular division or subdivision of the town or 
city, the division or subdivision must be so named 
or designated as not to be uncertain or mislead- 


has been held sufficient.2® If the 


$55, 232 N.Y. 66. 

[e] Reference to any map is un- 
necessary where the description is 
under a statute authorizing a descrip- 
tion according to the system of num- 
bering in the particular city. Schain- 
man y. All ‘Persons, 275 P. 225, 276 
P. 113, 96 Cal.App. 753. 

83. Sanford v. People, 102 Ill. 374; 
Peo. v. Chicago, ete., R. Co., 96 Ill. 
369; Green v. McGrew, 72 N.E. 1049, 
78 N.E. 832, 35 Ind.App. 104, 111 Am. 
S.R. 149; Mayot v. Auditor-Gen., 104 
N.W. 19, 140 Mich. 593: Lalor v. New 
York, 12 Dalv (N.Y.) 235. 

'fa] Description by lot number in 
division of government survey.—A 
description of land as a certain num- 
bered lot in a designated section of 
the government survey does not rep- 
resent any ascertainable part of the 
survey, unless a plat has been made 
and recorded by competent author- 
ity dividing the survey into num- 
bered lots. Sanford v. People, 102 Ill. 
374; Peo. v. Chicago, etc., R. Co., 96 
Tll. 369. 

- 84 Peo. v. Reat, 107 Ill. 581; Wil- 
liams v. Central Land Co., 21 N.W. 
550, 32 Minn. 440. 

[a] Plat held sufficient.—Minne- 
apolis Railway Terminal Co. v. Minne- 
sota Debenture Co., 83 N.W. 485, 81 
Minn. 66. 

85. Gage v. Rumsey, 73 Ill. 473; 
Merton v. Dolphin, 28 Wis. 456. 

86. Koelling v. People, 63 N.E. 735, 
196 Ill. 353; Janesville v. Markoe, 18 
Wis. 350. But see Peo. v. Reat, 107 
Ill. 581 (holding the description in- 
sufficient where the plat so far failed 
to comply with statutory provisions 
that the land could not be located 
therefrom). 

87. Joliet Stove Works v. Kiep, 82 
N.E.. 875, 230 HI.) 550; 12 Ann.Cas. 227 
{aff 132 Ill.App. 457]; State ex rel. 
and to Use of Jennings v. Hamilton, 
(Mo.) 293 S.W. 378; Matteson vy. War- 
wick, etc., Water Co., 68 A. 577, 28 
R.I. 570. 

[a] Map is sufficiently filed or 
recorded when deposited in proper 
office, and it is not essential that the 
map contain an official stamp of filing 
or recording. Schainman vy. All Per- 
sons, 275 P. 225, 276 P. 113, 96 Cal. 
App. 753; Morton v. Sloan, 275 P. 223, 
96 Cal.App. 747. 

88. Roads v. Estabrook, 53 N.w. 
64, 35 Neb. 297. 

89. Kershaw v. Jansen, 68 N.W. 
616, 49 Neb. 467. 

90. Kehlet v. Bergman, 121 P. 918, 
162 Cal. 217; Sheldon v. Russell, 154 
N.Y.S. 632, 91 Misc. 278 [aff 159 N.Y. 


assessment roll 


SS. 154). fF 
fa] Two identical maps to which 
reference could apply.—Where the 
description is made by reference to a 
recorded map by name and there hap- 
pen to be two mans of record of that 
name both containing a lot and block 
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‘of the same number as those desig- 


nated in the assessment description, 
the existence of the two maps to 
which the reference could be applied 
does not invalidate the description 
where the two maps are identical in 
all respects. Stewart v. Atkinson, 273 
P. 606, 96 Cal.App. 50. 

91. White v. Wheeler, 51 Hun 573, 
4 N.Y.S. 405 [aff 25 N.E. 952, 123 N.Y. 
627]. See Richter v. Beaumont, 7 So. 
357, 67 Miss. 285 (holding that a de- 
scription according to a new map 
which has been recognized by the citi- 
zens generally and by the officials, 
but which has never been officially 
and legally adopted, is invalid where 
the owner returns his property ac- 
cording to the description on the old 
map and does not know of, or has 
not adopted, the new map). 

92. Martin vy. Rankert, 121 P. 817, 
67 Wash. 325. 

93. Wright v. Fox, 89 P. 832, 150 
Cal. 680; Miller v. Williams, 67 P. 
788, 135 Cal. 183; Asper v. Moon, 67 
P. 409, 24 Utah 241. But see Baird 
v. Monroe, 89 P. 352, 150 Cal. 560 [er- 
ror dism 28 S.Ct. 257, 207 U.S. 580, 52 
L.Ed. 349] (holding that, where land 
is being described simply in such 
manner as to identify it without com- 
plying with a statute providing for 
description by lot and block, the name 
of the city need not be given al- 
though the land is identified by refer- 
ence to a recorded map). 

[a] City or town sufficiently shown. 
—(1) A statement that the descrip- 
tion is ‘According to Map Book of 
the City of Santa Barbara” sufficient- 
ly shows that the property is in the 
city of Santa Barbara. Santa Bar- 
bara v. Eldred, 41 P. 410, 108 Cal. 294. 
(2) A designation of the town of 
“Portland Homestead” as “Port. 
Homstd. Assn.” is sufficient, the 
meaning of the abbreviations being 
clear and the false addition of “Assn.” 
may be rejected as surplusage, since 
it is manifest that the land cannot 
be located in the association which 
laid out the town and no one would 
be misled by the addition. Kelly v. 
Herrall, 20 F. 364. 

[b] Misnomer of village invali- 
dates description although sufficient 
remains to identify property if erro- 
neous name were rejected.—Tallman 


v. White, 2 N.Y. 66. 

[ec] Use of original name after 
town’s name has been changed.— 
Where a deed described a lot as lo- 
cated in the “original town of Squire 
City, now Springdale,” an assessment 
of the lot as located in Squire City is 
sufficient to charge the grantee in the 
deed with notice of the assessment. 
Continental Distributing Co. v. Smith, 
132. P. 631, 74 Wash. 10. 

94. Alexander v. Hunter, 45 N.W. 
461, 29 Neb. 259; O’Neil v. Tyler, 53 
N.W. 434, 3 N.D. 47. 

95. Stough v. Reeves, 95 P. 958, 
42 Colo. 432; Booth v. Cooper, 126 P. 
776, 22 Idaho 451; 
son, 2 N.W. 732. 9 Neb. 367; Waltz v. 
Hirtz, 11 OhioDec. (Reprint) 14, 24 
Cine.L.Bul. 110. 

{a] Insufficient designations.— 
Where several plats have been filed 
of lands subsequently composing a 
city known as South Boise, and one 
plat is named ‘‘South Boise” and an- 
other plat is known as “South Boise 
First Subdivision,’ a designation of 
lots and block as being in ‘South 
Boise” when they are in fact in 
“South Boise First Subdivision” ren- 
ders the description insufficient and 
the assessment invalid. Booth v. 
Cooper, 126 P. 776, 22 Idaho 451; 

[b] Sufficient designations.—(1) 
A description of lots as being in 
“South Boise, Londoner’s addition” 
instead of as in “South Boise, Lon- 
doner’s First Subdivision,” is not so 
uncertain as to render the assessment 
invalid, for while the description is 
not in exact accordance with the name 
given to the plat which contained a 
description of the lots, yet where 
there is no other plat bearing the 
name of ‘‘Londoner’s,” the land could 
be easily identified from the de- 
scription and no one is misled. Booth 
v. Cooper, 126 P. 776, 22 Idaho 451. 
(2) Where land situated in Bazille 
and Roberts’ addition to West St. 
Paul, in such city, is described by lot 
and block number as being in Bazille 
and Roberts’ addition in St. Paul, the 
description is valid upon a showing 
that there is no other Bazille and 
Roberts’ addition in the city. Mer- 
chant’s Realty Co. v. St. Paul, 79 N.W. 
1040, 77 Minn. 343. (3) Where there 
are two subdivisions in a town of the 
name and number referred to but only 
one of the subdivisions has a lot and 
‘block of the number designated, the 
description is sufficiently definite and 
certain without the aid of parol evi- 
dence. . Standard Drug Co. v. Pierce, 
71 So. 577, 111 Miss. 354. (4) A de- 


For later cases, developments and changes in the law see Annotations, same title and section number, 


Lynam vy. Ander- . 
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_ Numerical order of listing. Where the descrip- 
tions are required to be in numerical order as to lots 
and blocks, a failure so to list the property renders 


the assessment void.?® 


[§ 889] (g) Parts of Lots and Other Tracts.°7 
If the property intended to be assessed is but a part 
of a larger tract this fact must be made to appear 
on the assessment roll for a description of the larger 
tract alone is not a sufficient description of its 
parts.°* Also the particular part intended must be 
so described and identified that it can be located and 


separated from the whole,®® and, 


more definite description is impossible, a descrip- 
tion of land simply as part of,? a certain number 
of aeres in,® or a certain number of feet of,* a 
specifically designated larger tract is an insufficient 
description and renders the assessment void. Of the 
same character, and likewise insufficient, is a deserip- 
tion which gives the quantity, and metes and bounds, 
of a tract in detail and then excepts certain portions 


scription of certain numbered lots as 
being in Moore’s addition to a named 
town is not insufficient because the 
initials “J. H.” are omitted before the 
word “Moore” in the name of the ad- 
dition, nor because there is also a J. 
H. Moore’s second addition to the 
town containing lots of the same num- 
bers. Martin v. Smith, 105 So. 494, 
140 Miss. 168. (5) Where lots in a 
certain named addition are commonly 
known, spoken of, described, and 
treated as being in an addition of a 
different name, a description of the 
lots as being in the latter named ad- 
dition is sufficient. Gilfillan v. Ho- 
bart, 24 N.W. 342, 34 Minn. 67. 

96. Meriwether v. Overly, 129 S. 
W. 1, 228 Mo. 218. 


97. Description by metes and 
bounds see supra § 886. 

98. Olcott v. State, 10 Ill. 481; 
Smith v. De Robbio, 76 A. 161, 30 R.I. 
464. 


99. See cases infra notes 2-4. 

1. Peo. v. Crockett, 33 Cal. 150. 

fa] Dustration.—Where a gov- 
ernmental grant has been made of a 
specified quantity of land within a 
larger tract, to be located by subse- 
quent survey, the assessor, before the 
survey has been made, may describe 
the land .as best he can by quantity 
and the boundaries of the larger tract 
within which the land is situated. 
Peo. v. Crockett, 33 Cal. 150. 

2. Bird v. Benlisa, 12 S.Ct. 323, 142 
U.S. 664, 35 L.Ed. 1151; Raymond v. 
Longworth, 14 How. 76, 14 L.Ed. 333. 

Ala.—Dane v. Glennon, 72 Ala. 160. 

Ark.—American Portland Cement 
Co. v. Certain Lands, 17 S.W.(2d) 281, 
179 Ark. 553; Cotton v. White, 199 S. 
W. 116, 131 Ark. 273. 

Cal.—Peo. v. Hyde, 48 Cal. 431; Peo. 
v. Cone, 48 Cal. 427; Peo. v. Mariposa 
Co., 31 Cal. 196; Peo. v. Pico, 20 Cal. 
595; Stewart v. Atkinson, 273 P. 606, 
96 Cal.App. 50. 

Fla.—Porter v. City of Key West, 
68 So. 175, 69 Fla. 357; Grissom v. 
Furman, 22 Fla. 581. 

ill.—Peo. v.. Cairo, V. &: C. Ry. Co:, 
96 N.E. 855, 252 111. 395; Peo. v. Reat, 
10753, 58h: 

Iowa.—Armour v. Officer, 88 N.W. 
1058, 116 Iowa 675. 

Kan.—Harding v. Greene, 52 P. 436, 
59 Kan. 202. 

La.—Person v. O’Neal, 32 La.Ann. 

28. 

: Me.—Kelley v. Jones, 86 A. 252, 110 
Me. 360; Greene v. Walker, 63 Me. 
311; Greene v. Lunt, 58 Me. 518. 

Miss.—Hughes v. Thomas, 29 So. 74. 

Mo.—Jefferson City v. Whipple, 71 

o. 519. 
eee ns Spléeti v. Tierney, 76 N.W. 
1090, 56 Neb. 514. 

N.H.—Ainsworth v. Dean, 21 N.H. 
400. 
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except where a 
town lots.® 


tive term which 


.N.Y.—Bamonte v. Ocean  Beach- 
Fire Island Co., 223 N.Y.S. 137, 130 
Mise. 275 [rev on other grounds 225 
N.Y.S. 19, 222 App.Div. 670}. 

N.D.—Power v. Bowdle, 54 N.W. 
404, 3 N.D. 107, 44 Am.S.R. 511, 21 L. 
R.A. 328. 

Ohio.—Massie v. Long, 2 Ohio 287, 
15 Am.D. 547. 

Or.—Jory v. Palace Dry Goods Co., 
46 P. 786, 30 Or. 196. 

R.I.—Matteson v. Warwick, 
Water Co., 68 A. 577, 28 R.I. 570. 

Utah.—Moon v. Salt Lake County, 
76 P. 222, 27 Utah 435. 

Wis.—Head v. James, 13 Wis. 641. 

Ont.—Re Jenkins, 25 Ont. 399. 

3. Ark.—Cotton v. White, 199 S.W. 
116, 131 Ark. 273; Texarkana Water 
Co. v. State, 35 S.W. 788, 62 Ark. 188. 

Cal.—Peo. v. Flint, 39 Cal. 670. 

Ind.—Richardson vy. State, 5 Blackf. 
51; Sullenger v. Baecher, 101 N.E. 
517, 102 N.E. 380, 55 Ind.App. 365. 

Kan.—Lyon County v. Goddard, 22 
Kans 92Us 

La.—Board of Com’rs of Fifth 
Louisiana Levee Dist. v. Concordia 
Land & Timber Co., 90 So. 402, 149 
La. 1053. 

Py is a bill v. Zeluff, 26 Mich. 

8. f 

Miss.—Sims v. Warren, 7 So. 226, 
67 Miss. 278; Dingey v. Paxton, 60 
Miss. 1038. 

Mo.—State v. Lamb, 25 S.W.(2d) 
83; State ex rel. Smith v. Williams, 
216 S.W. 535; State v. Linney, 90 S. 
W. 844, 192 Mo. 49. 

N.M.—King vy. Doherty, 258 P. 569, 
32 N.M. 431. 

N.Y.—Peo. v. Stilwell, 83 N.E. 56, 
190 N.Y. 284; Shea v. Campbell, 128 
N.Y.S. 508, 71 Misc. 222; Buffalo 
Loan, Trust & Safe Deposit Co. v. De- 
pew Mfg. Co., 121 N.Y.S. 900, 902, 66 
Mise. 630. 

Ohio.—Stewart v. Aten, 5 OhioSt. 
257; Turney v. Yeoman, 16 Ohio 24; 
Burchard v. Hubbard, 11 Ohio 316; 
Treon v. Emerick, 6 Ohio 391; Laf- 
ferty v. Byers, 5 Ohio 458; Massie v. 
Long, 2 Ohio 287, 15 Am.D. 547. 

Utah.—Olsen v. Bagley, 37 P. 739, 
10 Utah 492. 

See Marsh vy. Nelson, 101 Pa. 51; 
Hess v. Herrington, 73 Pa. 438 (both 
holding a description of part of tract 
by number of acres insufficient in ab- 
sence of evidence to identify part in- 
tended as particular one of two par- 
cels of tract to which description 
could apply). 

Description as so many acres in 
county or township see infra § 892. 

4. Hintrager v. Nightingale, 36 F. 
847; Grand Forks County v. Frede- 
ricks, 112 N.W. 839, 16 N.D. 118, 125 
Am.S.R. 621. 

5. Peo. v. Hyde, 48 Cal. 431; Peo. 
vy. Cone, 48 Cal. 427; Peo. v. Mariposa 


etec., 
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before sold by the taxpayer without in any way 
describing or identifying the excepted portions;® 
but there are cases which hold that where part of a 
lot has been sold,® or condemned by a railroad for 
its right of way,’ a description of the remainder 
as “fractional” lot number so and so according to 
the recorded map or plat is sufficient, and a desecrip- 
tion of a part as so many acres, “remainder” of a 
named ranch has been held sufficient where it ap- 
pears that the part not comprehended by the de- 
scription is within the limits of a town, covered by 
a plat thereof, and has already been assessed as 
A description by the directional loca- 
tion of the part and the number of acres therein is 
sufficient where its exact location ean be determined 
from what is given;® and any description which 
names only a part will be sufficient where there is 
some additional factor which renders the particular 
part intended determinable.*° 


The use of a deserip- 
adequately identifies the part in- 


Co., 31 Cal. 196. But see Harts v. 
Mackinac Island, 92 N.W. 351, 131 
Mich. 680 (holding a description of 
Jand as “W % part of P. C. No. 331, 
five (5) cottages and barn (less lot 
deeded to Jno. Barrow),” is sufficient 
for reference is made to a deed which 
is presumptively of record, and upon 
which the grantee has presumptively 
been assessed). 

6. Noyes v. King County, 51 P. 
1052, 18 Wash. 417. 

7. Spiech v. Tierney, 76 N.W. 1090, 
56 Neb. 514. See also Austin v. Sul- 
livan, 100 So. 275, 135 Miss. 741 (hold- 
ing description of “W. % of the N. W. 
%, less railroad right of way,” to be 
a valid description); Concordia L. & 
T. Co. v. Van Camp, 89 N.W. 744, 2 
Neb. (Unoff.) 633 (holding a descrip- 
tion of land as “Balance of tax lot 
31,,..9ee; 31, Tp. 15,-ranee. 13, iS ee 
sufficient description under a curative 
statute providing the assessment 
shall not be invalidated by defects in 
description, provided the description 
is such as to enable the taxing offi- 
cials to determine what property is 
meant). 

8.: Patten v. Green, 13 Cal. 325. 

9. Webb v. Mobile & Ohio R. Co., 
62 So. 168, 105 Miss. 175. 

[a] Illustration.—A description of 
land by an assessment thereof as 
“south part of section 29, township 3, 
range 11, eighty acres,” is sufficient- 
ly certain, and means eighty acres off 
the south end of the section. Webb 
v. Mobile & O. R. Co., 62 So. 168, 105 
Miss. 175 (“The southern boundary of 
the land so described is the south line 
of the section, and the northern 
boundary is a line of sufficient dis- 
tance north of the southern bound- 
ary to embrace 80 acres of land’’). 

10. I11.—Greenwood v. La Salle, 26 
N.E. 1089, 137 Ill. 225. 

Mass.—-Westhampton v. Searle, 127 
Mass. 502. 

Minn.—St. Peter’s Church vy. Scott 
County, 12 Minn. 395. 

Miss.—Pearce v. Tharpe, 7% So. 69, 
118 Miss. 107. 

N.Y.—Hennepin Improvement Co. 
v. Schuster, 124 N.Y.S. 693, 66° Misc. 
634 [aff 84 N.Y.S. 1134, 151 App.Div. 
903]. 
{a] Illustration.—A description of 
“palance of S % block 8” is not void 
for uncertainty where it is immedi- 
ately preceded by an assessment of 
the first part of the half block, de- 
scribing it by metes and _ bounds, 
which renders the balance determin- 
able. Greenwood v. La Salle, 26 N.E. 
1089, 137 Ill. 225. 

[b] Presumption in favor of square 
where part designated is certain if 
square intended.—A description of 
land as the southeast corner, of a 
designated quarter, section, township, 
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tended is sufficient.!? If different portions of a quar- 
ter section are being assessed as parcels and the only 
description of each of the various portions is the 
number of acres in the same the assessment is void 
as to the entire quarter, for the owner is not bound 
to go through the roll, add the number of acres to- 
gether, and determine that the entire quarter has 
been described and assessed.?” 

[§ 890] (h) Description by Commonly Reputed 
Name or Description. If the objective of identifica- 
tion is thereby attained, land may properly be de- 
seribed in the assessment roll by a description which, 
although not technically accurate, is the reputed one 
and the one by which the premises are generally 
known and designated;1* or by a name by which 
the land is commonly and popularly known, together 
with particulars as to general location and acreage ;** 
but not by a name which has never become connected 
in any manner with any title or possession of the 
land,!5 nor by.a name which though more or less 
commonly used in the community to designate the 
land is other than the name known to the official 
record of title.1¢ Also, the name must be so placed 
in the assessment roll as to make it apparent that 


it is intended as a description of the land assessed." 
and range, containing 6 acres is a suf-]; Pa. 570; 
ficient description of a 6 acre square 
in the southeast corner. Immegart 
v. Gorgas, 41 Iowa 439, 442 (“‘As there 
may be an infinite number of rec- 


ris v. Delaware, 
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Glass v. Gilbert, 58 Pa. 266; 
Miller v. Hale, 26 Pa. 432, 
etc., 
1122, 218 Pa. 88 (holding that the use 
of the name by which the land is com- 


[§§ 889-892 


If land is properly and sufficiently described by com- 
mon name and number of acres the description is 
not invalidated because in an attempt to make an 
additional description by legal subdivisions a mis- 
take is made so as to make an apparent showing 
of inclusion of lands of other persons.1* The pur- 
pose of a statute requiring the name of the tract 
to be given, where it has one, is simply to: enable 
the land to be identified and is sufficiently complied 
with, in the case of a lot forming part of a sub- 
divided tract having a name, by the giving of the 
known name and description of the lot without the 
name of the larger tract. 

[§ 891] (i) Description in Record Title. A de- 
scription which follows that contained in the tax- 
payer’s record of title is usually regarded as suffi- 
cient;?° but if a description fully identifies the 
property assessed it is not insufficient and invalid 
because it is not the literally correct description to 
be found in the record of title.?1 

[§ 892] (j) Statement of Quantity. While a 
statement of the quantity or number of acres con- 
tained in the land is not of itself a sufficient deserip- 
tion,?? and at least, unless a statement of quantity 


Newcomb y. Franklin Tp., 46 
N.J.Law 437. 

[a] Rule applied where a name 
was placed, not in the column for de- 
Scription of property, but with the 


See Nor- 
Ri Go: 66.rcA:. 


tangles, but only one square, contain- 
ing six acres, the law presumes, in 
order to give some effect to the de- 
scription, and not to declare it void 
for uncertainty, that a square and not 
a rectangle was intended’). 

11. Peo. v. O’Brien, 6 N.Y.S. 862, 
53 Hun 580. tery 

[a] Parsonage.—A description of 
a portion of church property as “nar- 
sonage” is sufficient, for it is pre- 
sumptively of so much of the lot or 
land as is covered by the parsonage. 
Peo. v. O’Brien, 6 N.Y.S. 862, 53 Hun 
580. ; 2 

[b] Term “east middle” of a given 
town lot is unintelligible in a tax as- 
sessment, and does not sufficiently in- 
dicate the part intended. State Fi- 
nance Co. v. Mather, 109 N.W. 350, 15 
N.D. 386, 11 Ann.Cas. 1112. 

12. American Portland Cement Co. 
vy. Certain Lands, 17 S.W.(2d) 281, 179 
Ark, 553. But see Saranac Land & 
Timber Co. v. Roberts, 101 N.E. 898, 
208 N.Y. 288 (apparently holding that 
failure particularly to describe part 
is immaterial where the practical ef- 
fect is to have the entire tract prop- 
erly assessed as one parcel). 

13. Maney v. Dennison, 163 S.W. 
783, 110 Ark. 571; Buckner v. Sugg, 
96 S.W. 184, 79 Ark. 442; Minneapo- 
lis Railway Terminal Co. v. Minnesota 
Debenture Co.,.83 N.W. 485, 81 Minn. 


66. 

14. U.S.—George v. Mutual Invest- 
ment & Agency Co., 284 F. 681. 

Ala.—Driggers v. Cassady, 71 Ala. 
529. 

Cal.—Baird v. Monroe, 89 P. 352, 150 
Cal. 560 [error dism 28 S.Ct. 257, 207 
U.S. 580, 52 L.Ed. 349]; People v. 
Leet, 23 Cal. 161; High v. Shoemaker, 
22 Cal. 363. 

La.—Nebraska-Tensas Co. v. Mor- 
itz, 102 So. 195, 157 La. 174; Board 
of Com’rs for Fifth Louisiana Levee 
Dist. v. Concordia Land & Timber Co., 
74 So. 921, 141 La. 247. 

Md.—Cooper v. Holmes, 17 A. 711, 
71 Md. 20. 

Minn.—Godfrey v. Valentine, 48 N. 
W. 325, 45 Minn. 502; Gilfillan v. Ho- 
bart, 24 N.W. 342, 34 Minn. 67. 

Miss.—Havard v. Day, 62 Miss. 748. 

Ney.—State v. Central Pac. R. Co., 
10 Nev. 47. 

Pa.—Putnam vy. Tyler, 12 A. 43, 117 


monly known is not a sufficient de- 
scription of the coal under the land 
ere eee: has been severed there- 
rom). 


R.I.—Hopkins y. Young, 22 A. 926, 
152.1: 48: 
67 S.W. 


Tex.—Barrett v. Spence, 
921, 28 Tex.Civ.App. 344. 

Wash.—Jim Blaine Gold Mining Co. 
v. Ferry County, 125 P. 1021, 69 Wash. 
702; Old Republic Mining Co. v. Fer- 
ry County, 125 P. 1018, 69 Wash. 600. 

See Wells v. Austin, 10 A. 405, 59 
Vt. 157 (holding that where, under 
the statute in force, the name of the 
proprietor is necessary for the pur- 
pose of describing the land, the name 
of a subsequent owner may as well 
be used as that of the original pro- 
prietor). 

[a] Name used in patent and Unit- 
ed States survey sufficient descrip- 
tion of mining claim.—Eureka Dist. 
Gold Min. Co. v. Ferry County, 68 P. 
727, 28 Wash. 250. 

[ob] Patent and record name of 
mining claim is ‘common designation 
or name” within meaning of statute 
authorizing description by ‘“‘ccommon 
designation or name.” Territory v. 
Copper Queen Consol. Mining Co., 108 
P. 960, 965, 18 Ariz. 198 [aff 34 S.Ct. 
546, 233 U.S. 87, 58 L.Ed. 863] (“By 
such name the real estate may be 
‘readily identified’. There can be no 
valid location of a mining claim with- 
out the selection of a name there- 
for. The name must be inserted in 
the patent, and the notice and pat- 
ent made a matter of public record. 
The practice of assessing patented 
mines by name has obtained too long 
in this territory to be now questioned. 
This mode of assessment is a prac- 
tical construction of the statute, of 
which we may take judicial notice, 
and is of weight in the determination 
of the validity of an assessment so 
made’). 


15. Lyman y. Philadelphia, 56 Pa. 
488; Philadelphia v. Miller, 49 Pa, 
440; Auman v. Hough, 31 Pa.Super. 


337. See also Williams v. Central 
Land Co., 21 N.W. 550, 32 Minn. 440 
(holding any name arbitrarily se- 
lected and which does not serve as a 
basis of identification will not do). 
16. Bird v. Benlisa, 12 S.Ct. 323 
142 U.S. 664, 35 L.Ed. 1151. i 


For later cases, developments and changes in the law see Annotations, 


name of the person assessed so that 
the name’ given possibly referred to 
the residence of the owner other than 
the lands intended to be assessed. 
Pe as v. Franklin Tp., 46 N.J.Law 


18. Nebraska-Tensas Co. v. Moritz, 
102 So. 195, 157 La. 174. 

19. Colman vy. Shattuck, 62 N.Y. 
348. See also Cone v. Lauer, 115 N. 
Y.S. 644, 1116, 131 App.Div. 193, 922 
[dism 92 N.E. 1081, 198 N.Y. 597] 
(holding that.an assessment is not in- 
valid because of a failure to designate 
the land by the name applied many 
years before to a much larger tract 
of which the land assessed was a 
part). : 

20. Ill.—People v. Southern Gem 
Co., 163 N.E. 825, 332 Tll. 370. 

La.—Bristol v. Murff, 21 So. 519, 
49 La.Ann. 357; Talle v. Dé Monas- 
terio, 20 So. 687, 48 La.Ann. 1232. 
See Gulf State Land, etc., Co. v. Fas- 
nacht, 17 So. 800, 47 La.Ann. 1294 
(holding that the record of title is 
the assessor’s source of information 
and the description therein should 
Pen ON Sa ae a guide). 

-D.—Reberts: v.. First Nat. 
79 N.W..1049, 8 N.D. 504. rae Ne 

Pa.—Philadelphia v. Thurlow, 6 Pa, 
mote 51. a 

_.Tex.—City of San Antonio v. - 
rill, (Civ.App.) 202 S.W. 361. - ae, 

21. Muller v. Mazerat, 33 So. 104 
109 La. 116; Chopin v. Pollet, 20 So. 
721, 48 La.Ann. 1186; Soutra v. Arm- 
heim, 1 La.A. (Orleans) 99; Stewart 
v. Carter, 18 N.W. 98, 31 Minn. 385. 

22. U.S.—Tilton v. Oregon Cent. 
Military Road Co., 23 F.Cas.No. 14.- 
055, 3 Sawy. 22. , 
ee aE v. Cassady, 71 Ala. 
N.H.—Jones v. Blanchard, 62 N. 
6515 xpinsworth v. Dean, 21 NEL, 400" 

-M.—Manby v. Voorhees,, 
543, 27 N.M. 511. eae 

N.C.—Rexford v. Phillips 
337, 159 N.C. 213. Ti ame as 

Or.—Holmes vy. Union 
See District No. 15, 8 P. ema s 
Yr. 


“4qh oe Philadelphia v. Miller, 49 Pa, 
[a] Statement of number of acres 


or mathematical content, is not 
of identity peculiar to the land tbat 


same title and section number, 


| 
: 
: 


“§§ 992-894] 


is expressly required by statute,2* an omission,2* or 
misstatement of the number of acres,?° will not in- 
validate a description otherwise sufficient; yet the 
quantity is a nonconelusive factor of identification 
which may be taken into consideration in deter- 
mining whether the description identifies the land,?* 
and its inclusion may be the vital factor which ren- 
ders the description sufficient,?7 or its omission may 
be the thing which leaves the description insuffi- 
Where quantity is a vital factor in the de- 
seription it is not sufficiently indicated simply by 
an entry of numbers unaccompanied by anything to 
show whether they designate feet, acres, or rods.?® 
[§ 893] (k) Separate Listing of Nonresident and 
A statutory pro- 
vision that unoccupied lands owned by nonresident 
or unknown owners shall be entered in a separate 
book,*? or in a separate part of the assessment roll,?? 

' from occupied lands or lands owned by residents, 


cient.?8 


Unoccupied or Unseated Lands.?° 


like a common noun, has no immedi- 
ate or cognate relation to a particu- 
lar tract. Philadelphia v. Miller, 49 
Pa. 440. : 

[b] Statutory excéption.—Under 
a statute authorizing the same, a de- 
scription by name, number of acres, 
and election precinct, is sufficient in 
a jurisdiction where the sectional sys- 
tem of surveys and descriptions is not 
in use. Husbands v. Polivick, 96 S.W. 
825, 128 Ky. 652, 29 Ky.L. 890. 

Number of acres in part of tract as 
sufficient description of part see su- 
pra § 889. te 
~ 23. See statutory provisions; and 
cases infra this note. . 

[a] Statutes requiring quantity 
construed as mandatory and for ben- 
efit of taxpayer so that failure to give 
quantity invalidates assessment al- 
though description identifies land and 
is sufficient in all other respects. 
Weeks v. Waldron, 5 A. 660, 64 N.H. 
149; Perkins v. Dibble, 10 Ohio 433, 
36 Am.D. 97. See Lachman v. Clark, 
14 Cal. 131 (where it is said that 
quantity should be given as required 
by statute but the description was 
insufficient because defective in other 
respects also). : 

[b] Statutes requiring number of 
acres construed as directory and for 
penefit of state so that omission of 
quantity does not invalidate assess- 
ment where taxpayer is in no way in- 
jured. State v. Central Pac. R. Co., 
10 Nev. 47; Bellows Falls Canal Co. 
v. Rockingham, 37 Vt. 622. 

[ce] In case of railroad property, 
statute requiring number of acres to 
be given is sufficiently complied with 
where only the length of the roadbed 
and right of way are given. State v. 
Central Pac. R. Co., 10 Nev. 47; Peo- 
ple ex rel. Dexter Sulphite Pulp & 
Paper Co. v. Hughes, 215 N.Y.S. 710, 
216 App.Div. 626; People v. Garmon, 
71 N.Y.S. 826, 63 App.Div. 530. 

24. Me.—kKeyes v State, 117 A. 
166, 121 Me. 306. 

Mass.—Welles v. Battelle, 11 Mass, 
41% — Matter of Wood, 54. N.Y.S. 
978, 35 App.Div. 363 [aff 57 N.E. 1128, 
163 N.Y. 605]; Joseph Fahys & Co. v. 
Vaughn, 125 N.Y.S. 280, 68 Misc. 541. 

Vt.—Bellows Falls Canal Co. v. 
Rockingham, 37 Vt. 622. 

Ont.—Hislop v. City of Stratford, 
38 Ont.L. 470, 11 Ont.W.N. 328, 191. 

See Auditor General v. Nelson, 155 
N.W. 509, 189 Mich. 93 (holding omis- 
sion of number of acres immaterial in 
view of curative statute providing 
that assessment should not be invali- 
dated by irregularities that did not 
prejudice the rights of the person 
assessed). 

2898. jie ets fe v. Sullivan, 100 
So. 275, 1385 Miss. 741. : 

N.Y.—Saranac Land & Timber Co. 
v. Roberts, 101 N.E. 898, 208 N.Y. 288; 
Saranac Land & Timber Co. v. Rob- 
erts, 137 N.Y.S. 1142, 152 App.Div. 


— 
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918. 
Pa.—Putnam v. Tyler, 12 A. 43, 117 
re 970; Williston v. Colkett, 9 Pa. 


Tex.—Kenson v. Gage, 79 S.W. 605, 
34 Tex.Civ.App. 547. 

Va.—Brophy v. Commonwealth, 114 
S.B.. 782. 134 Va. 250. 

26. Everhart v. Nesbitt, 38 A. 525, 
182 Pa. 500. 

27. In re Perrault’s Hstate, 54 So. 
939, 128 La. 4538; Gonzales v. Saux, 
44 So. 332, 119 La. 657; Greene v. 
Lunt, 58 Me. 518; Clark v. Mulford, 
43 N.J.Law 550; State v. Woodbridge 
Tp., 42 N.J.Law 401 [aff 43 N.J.Law 
262]; In re St. Lawrence Transmis- 
sion Co., 244 N.Y.S. 508, 137 Misc. 603. 

[a] Only one tract of designated 
acreage owned by taxpayer.—A de- 
seription by name, number of acres, 
and district or township is sufficient 
where the evidence shows that the 
taxpayer has only one tract of land of 
that acreage within the district. In 
re Perrault’s Estate, 54 So. 939, 128 
ea 453; Clark v. Mulford, 43 N.J.Law 

28. Lawton v.. New Rochelle, 100 
N.Y.S. 284, 114 App.Div. 883; McIn- 
nis v. City of New Rochelle, 163 N.Y. 
S. 1003, 99 Mise. 388; Matteson v. 
Warwick, etc., Water Co., 68 A. 577, 
28 R.I. 570. j 

29. French v. City of New Ro- 
chelle, 125 N.Y.S. 677, 141 App.Div. 8. 

30. Assessment of unoccupied and 
nonresident lands see supra §§ 780, 
781. 

31. Seymour v. Peters, 35 N.W. 
62, 67 Mich. 415; Hanscom v, >-Hin- 
man, 30 Mich. 419; Rayner v. Lee, 20 
Mich. 384. But see Adams v. Sey- 
mour, 30 Conn. 402 (where it is said 
that a statute requiring lands of non- 
residents to be put in a separate list 
appeared to be merely directory to the 
assessors, and for convenience, and 
holding that land of an insolvent res- 
ident debtor could be classified and 
placed with resident lands although 
the trustee for benefit of creditors, in 
whose name the assessment was en- 
tered was a nonresident, in view of 
a statute providing that real estate 
of an assigning debtor might be list- 
ed in the name of his estate or that 
of the trustee). 

32. Mittendorf v. Dunscomb, 99 N. 
Y.S. 306, 113 App.Div. 909; Cardwell 
v. Clark, 158 N.Y.S. 300, 94 Misc. 433; 
Shea v. Campbell, 128 N.Y.S. 508, 71 
Mise. 222; Buffalo Loan, etc., Co. v. 
Depew Mfg. Co., 121 N.Y.S. 900, 66 
Misc. 630; Sanders v. Saxton, 73 N.Y. 
S. 1095, 36 Misc. 574 [aff 85 N.Y.S. 
762, 89 App.Div. 421 (rev on other 
grounds in 75 N.E. 529, 182 N.Y. 477, 
108 Am.S.R. 826,:1 L.R.A.N.S. 727) 1; 
Blackburn v. Lewis, 77 P. 746, 45 Or. 
422. See also People v. Golding, 106 


N.Y.S. 821, 55 Misc. 425 (holding as-: 
sessment invalid for failure to com- | 


ply with statute providing that if the 
lands of nonresidents be a whole tract 
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is mandatory and a failure to comply with the same 
invalidates the assessment; but in the absence of 
a statute requiring it, it seems that resident and 
nonresident lands need not be entered separately.** 

[§ 894] (9) Corporate Property and Stock?+— 
(a) Capital and Corporate Stock. As a general rule 
it seems that the capital of a corporation may be 
described generally as “capital” without more par- 
ticular specification,?® and a description of property 
assessed to a corporation as “corporation stock” will 
be assumed to mean the capital stock of the com- 
pany where there is nothing to indicate that stock 
in another corporation is intended to be assessed al- 
though the company taxed owns stock in such cor- 
poration ;*° but a description of capital employed in 
a certain business cannot include other property 
of the taxpayer forming no part of such business.?7 
When by statute the capital of a corporation is to 
be assessed only where the principal place of busi- 


not subdivided, and a part is’ occu- 
pied by a resident the assessors shall 
except such part from the assessment 
of the whole tract). 

[a] Designation as nonresident in- 
sufficient.—A statute requiring lands 
of nonresidents to be designated in 
the same assessment roll, but in a 
part thereof separate from other as- 
sessments, is not complied with where 
the name of a nonresident owner is 
set down with the taxable inhabitants 
and their lands even though there is 
an entry which shows that the tax- 
payer is a nonresident. Sanders v. 
Saxton, 738 N.Y.S. 1095, 36 Misc. 574 
[aff 85 N.Y.S. 762, 89 App.Div. 421, rev 
on other grounds 75 N.EH. 529, 182 N.Y. 
477, 108 Am.S.R. 826, 1, L.R.A.N.S. 
W271]. 

[b] Entry of occupied lands as 
nonresident invalidates assessment.— 
People v. Faxon, 182 N.Y.S, 242, 111° 
Misc. 699. ) 

[ec] Portion of roll set apart for 
nonresident property should have ap- 
propriate designation or heading, in- 
dicating that-all lands listed there- 
under are assessed as property of 
nonresidents. Cardwell v. Clark, 158 
N.Y.S. 300, 94 Mise. 4338. 

833. See Sanders v. Carley, 83 N.Y.S. 
106, 838 App.Div. 193 [aff 70 N.E., 1108, 
178 N.Y. 622] (holding that under L. 
(1885) ec 411 the lands of residents 
and nonresidents could be classed and 
assessed together, for under that law 
the tax was, in either case, assessed 
upon the land exclusively). ; 

34. Assessment of corporate stock 
and property see supra §§ 818-863. 

Designation of corporation and 
stockholders see supra § 875. 

35. San Francisco v. Spring Valley 
Water Works, 54 Cal. 571; New Or- 
leans v. New Orleans, etc., R. Co., 
37 La.Ann. 45; New Orleans, etc., R. 
Co. v. Orleans Bd. of Assessors, 32 
La.Ann. 19; State v. Lewis, 95 N.W. 
388, 118 Wis. 432. y 

See Concord First Nat. Bank v. Con- 
cord, 59 N.H. 75 (holding a description 
of surplus money of a national bank 
as “money on hand, at interest, or 
on’ deposit” instead of as “surplus 
capital,’ the words used in the stat- 
ute providing for the tax, is not in- 
valid). 

[a] Reasons for rule.—‘“The as- 
sessment of ‘the capital’ of a corpo- 
ration can not, in the nature of things, 
particularize each and every article 
and element of value entering there- 
in. It must of necessity be assessed, 
to great extent, in general terms, and, 
so far aS we can perceive, no dis- 
tinction exists in law between corpo- 
rations whose capital is all in money 
and those whose capital consists of 
property, privileges, and franchises.” 
New Orleans, etc., R. Co. v. Orleans 
Bd. of Assessors, 32 La.Ann. 19, 21. 

36. Woodbury County v. Talley, 
129 N.W. 967, 153 lowa 28. 


37. Penn Mut. Life Ins. Co. v. 
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ness is located, entries which are required to fix a 
basis for the tax upon the capital need not be made 
in the rolls of places where the corporation owns 
property but where its principal place of business is 
not located.*8 Where corporate stock is being as- 
sessed to shareholders it may be described generally 
by kind without giving the name of the corporation, 
such as so many shares of “mining stock,”*® “insur 
ance stocks,”’*® or “bank stoeck;’4! but corporate 
stock cannot properly be described as money at in- 
terest.42 Although it is provided by statute that the 
assessment of certain corporation stock shall be in- 
eluded in the valuation of the personal property of 
the stockholder, a listing of the stock as a separate 
item apart from other personal property of the 
owner does not invalidate the assessment.*% 

[§ 895] (b) Property and Franchises.*4  A\l- 
though local assessment books sometimes need not 
contain a very specific description of the local prop- 
erty of a telegraph*® or railroad corporation,*® 
whose property throughout the state has been as- 
sessed and sufficiently described in the records of a 
state board, property of a corporation, like that of 
an individual,*7 must generally be so described that 
the property can be identified with reasonable cer- 
tainty so that the corporation will know what is 
taxed;48 but if so described the omission of items 


Board of Assessors, 59 So. 906, 131 La.| B. & 
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Q. R. Co., 100 N.E. 231, 256 111 


[§§ 894-895 


which would add little or nothing for purposes of 
identification will not invalidate the assessment.*® 
If the assessor relies upon, and copies into the as- 
sessment roll, the description which a corporation 
has given in a schedule, which it is required by law 
to file, the corporation will be estopped from set- 
ting up any insufficiency in the description in the 
absence of a showing that the assessor copied incor- 
rectly.°° While it seems that the entire property of 
a corporation as a business or going concern may, 
to a certain extent, be deseribed generally as a 
unit,®! such a\description must usually do more than 
describe in a general way the property on, along, 
or in connection with, which the business is con- 
ducted, for it must indicate in general terms the 
various component parts going to make up the whole 
business or property intended to be included by the 
description.®? 
include nontaxable property and if the taxability of 
a particular item is doubtful it should be so listed 
that the taxpayer may make specific objection to 
the assessment.°* A constitutional requirement that 
land and the improvements thereon shall be sepa- 
rately assessed requires that the right of way, tracks. 
and other property of a railroad company be sepa- 
rately described in the assessment roll and renders 
an assessment invalid where the description is other- 


voir Co. v. Board of Com’rs of Park 


The unit method cannot’ be used to. 
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38. People v. Barker, 48 N.Y. 70 
{aff 48 Barb. 173, 33 How.Pr. 150]. 

39. San Francisco v. Flood, 2 P. 
264, 64 Cal. 504. ; 

40. Hartford v. Champion, 20 A. 
471, 58 Conn, 268. 

41. Monroe v. 
Conn. 309. 

42. Sweetsir v. Chandler, 56 A. 584, 
98 Me. 145. 

43. Farmers’ Nat. Bank v. Cook, 32 
N.J.Law 347; McMahon v. Palmer, 
6 N.E. 400, 102 N.Y. 176, 55 Am.R. 796 
{aff 10 S.Ct. 324, 133 U.S. 660, 33 L. 
id. 772]; Williams v. Weaver, 75 N. 
Y. 30 [aff 100 U.S. 547, 25 L.Ed. 708]. 

See also State v. Stamm, 65 S.W. 
242, 165 Mo. 73 (holding that listing 
of shares in a building and loan as- 
sociation on a page other than that 
where the rest of the taxpayer’s per- 
sonalty is listed is a mere irregulari- 
ty which does not invalidate the as- 
sessment). 

[a] National bank stock separate- 
ly listed.—Assessments for national 
bank shares may be entered upon a 
list or book separate from other as- 
sessments for personal property 
where it is provided that sueh shares 
shall be included in the valuation of 
personal property of the stockholder 
at the place where the bank is locat- 
ed, for if the individual does not live 
where the bank is located or has no 
other property there his assessment 
for bank shares must be upon special 
lists or the shares would escape tax- 
ation altogether. McMahon v. Palm- 
er, 6 N.E. 400, 102 N.Y. 176, 55 Am.R. 


796. 

Taxability of shares in national 
bank see supra § 275. 

44, Statute requiring quantity to 
be given complied with by giving 
length of railroad’s right of way see 
supra § 892. 

45. State ex rel. Kersey v. Western 
Con Tel. Co., 263 S.W. 419, 304 Mo. 

46. Wabash, etc., R. Co. v. People, 
27 N.E. 456, 137 Ill. 181. 

47. Description of: 

Personal property generally see su- 

pra § 880. 

Ber property generally see supra § 


New Canaan, 43 


48. Dickerson v. Hansen, 177 P. 
760, 32 Idaho 18; People v. Chicago, 


3; State ex rel. Western Tie & Tim- 
ber Co. v. Pulliam, 135 S.W. 443, 233 
Mo. 229; Matteson vy. Warwick, etc., 
Water Co., 68 A. 577, 28 R.I. 570. 

[a] Assessment of waterworks 
company for “capital invested in mer- 
chandise and manufacturine” includes 
its pipes, hydrants, etc.; but not its 
corporate franchise to construct wa- 
terworks in a city and use the streets 
therefor, or its “solvent credits,” 
since these are separate kinds of prop- 
erty and should be listed separately. 
Adams v..Vicksburg Waterworks Co., 
47 So. 530, 94 Miss. 601; Adams v. 
Bullock, 47 So.527, 530, 94 Miss. 27, 19 
Ann.Cas. 165. 

[b] Description “pipes in streets 
60,000” is fatally demeotice for in- 
definiteness where there are other 
companies occupying the same streets 
of the town with pipes to a greater 
extent than the occupancy of the wa- 
ter company. Matteson v. Warwick, 
etc., Water Co., 68 A. 577, 28 R.I. 570. 

[c] Insufficient description of 
railroad property.—A description of 
railroad property as “Chicago, Bur- 
lington & Quincy Railroad Company. 
Railroad tracks, composed of the 
right of way, main track, second main 
track, and turnout, and the stations 
and improvements of said railway 
company on such right of way,” is 
so indefinite that the property cannot 
be identified and located, and is there- 
fore invalid, for it might include track 
not within the county or two or more 
lines belonging to the same company. 
People v. Chicago, B. & Q. R. Co., 100 
N.E. 231, 256 Tl. 353. 

49. San Francisco, etc., R. Co. v. 
State Bd. of Equalization, 60 Cal. 12; 
People ex rel. Buffalo R. & P. R. Co. 
v. Carmichael, 118 N.Y.S, 354, 64 Misc. 
eet 125 N.Y.S. 1151, 139 App.Div. 


[a] Railroad roadway.—Where a 
statute requires the description to 


be “by metes and bounds,” or other: 


description sufficient for identifica- 
tion, a description of a “roadway” 
which gives the termini, courses, and 
distances is sufficient where the law 
fixes the width of the roadway. San 
Francisco, etc., R. Co. v. State Bd. of 
Equalization, 60 Cal. 12. 
50. Cairo, etc., R. Co. v. Mat 
38 N.B. 623, 152 Ill. 153. iia 
51. See Antero & Lost Park Reser- 


County, 225 P. 269, 75 Colo. 131 (rec- 
ognizing unit method of describing 
corporate property). 

52. Dickerson v. Hansen, 177 P. 
760, 32 Idaho 18; Fond du Lac Water 
Co. v. Fond du Lac, 52 N.W. 439, 82 
Wis. 322, 16 L.R.A. 581. 

[a] “Canal 5000” insufficient de- 
scription for valid assessment against 


canal system 49.76 miles long, with . 


right of way, numerous courses, and 
Several reservoir sites. Dickerson v. 
Hansen, 177 P. 760, 32 Idaho 18. 

[b] Description of property of 
railroad company, itemizing it as 
main line, sidings, transfer house, 
engine house, and water tank, and de- 
pots at three places, figures being 
placed opposite each item and the 
Same totaled, is an assessment of the 
entire property of the company in the 
town at the amount of the total sum, 
and as such sufficient. People ex rel. 
Buffalo R. & P. R. Co. v. Carmichael, 
118 N.Y.S. 354, 64 Misc. 271 [aff 125 
N.Y.S. 1151, 139 App.Div. 925]. 

[c] Description of railroad by 
number of miles within county, and 
as including land for the right of 
way, embankments, cuts, culverts, 
bridging, grading, ties, rails, ribs, 
couplings, bolts, spikes, switches, etc. 
together with the general course o 
the railroad and the points where it 
enters and leaves the county, is suffi- 
cient. State v. Central Pac. R. Co., 
10 Nev. 47. 

[ad] Plant, pipes, and franchises of 
water company not covered by de- 
Scription of company’s real estate as 
such, but if the entire property of 
the company is to be assessed it must 
be described upon the roll by some 
general, yet apt, words describing it 
as embracing the plant, franchises, 
ete., with reasonable certainty. Fonda 
du Lac Water Co. v. Fond du Lac, 52 
N.W. 439, 82 Wis. 322, 16 L.R.A. 581. 
See Hast Granby v. Hartford Electric 
Light Co., 56 A. 514, 76 Conn. 169 
(holding a description of the proper- 
ty of an electric light company,, con- 
sisting of a partially completed water 
power and electric plant, as “Plant of 
the Hartford Electric Light Co.,” is 
Sufficient for purposes of taxation 
when taken together with other de- 
scription words in assessment roll 
and taxpayer’s list). 

538. Antero & Lost Park Reservoir 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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wise.*4 A requirement that property shall be de- 
seribed by numbers of lot and block applies only to 
lots and has no application to railroad tracks, tele- 


graph lines, and the like in the streets.5° 


Franchises. A description of the property as- 
sessed as “franchise per state law” includes all fran- 


chises granted to the corporation by the state wheth- 
er by constitutional or statutory provision.** Where 


a turnpike corporation does not own the fee of the 
land over which its road extends, a description of 
its property as “five miles of highway” does not suf- 


‘ficiently indicate that the assessment is upon some- 


thing other than the ownership in fee and is an in- 
sufficient designation of the corporation’s franchise 
or easement.®? Where the taxpayer has two fran- 
chises, one taxable by the state or lccal authorities 
and ene not so taxable, an assessment simply of 
“franchise” without other words of description or 
identification, is not invalid for want of proper de- 
seription;*°® or other words may be added to make 
it clear that the franchise intended is the local and 
limited one taxable by local authorities;5® and a 
description which speaks of the right to earry on 
business may be construed as showing an assessment 
on the owner’s property and business rather than 
on an intangible right to earry on interstate com- 
merce which is not taxabie by the state.®° 

[§ 896] (c) Necessity for Entry in Separate Cor- 
poration Book. If an assessment of the property of 
a corporation is entered in the general record of as- 
sessments of real and personal property as required 
by statute the assessment is not invalidated by fail- 
ure to make another entry in a separate record book 


Co. v. Board of Com’rs of Park Coun-, franchise which is not taxable by the 62. 
state as well as rights held under] 65.S.W. 989, 165 Mo. 597. 


ty. 225 P. 269. 75 Colo. 131. 


54. California. ete., R. Co. v. Me-|the state franchise which are taxable, 63. 


TAXATION 


{61 C.J.] 725 


required to be kept for corporation assessments 
where the latter requirement is not an essential part 
of the statutory scheme of taxation but is intended 
merely to facilitate corporations and the tax com- 
missioners in ascertaining what tax is imposed upon 
corporations.*! It has been said, however, that if 
a statute requires assessments of railroad taxes to be 
entered in a separate book known as the “Railroad 
Tax Book” a failure to make entry in such a book in- 
validates the assessment for that is the record proof 
of the assessment that the law requires.°2 Due proc- 
ess of law is not denied because an assessment of 
a railroad franchise tax is recorded, in the form pro- 
vided for the purpose, upon the jacket inclosing the 
report of the railroad company, instead of in a sepa- 
rate book.®3" 

[§ 897] (10) Curative Statutes. Want of a suf- 
ficient description by which real estate ean be identi- 
fied is generally considered a jurisdictional defect 
not: within the healing power of a curative statute ;%4 
but a failure to designate specifically personal prop- 
erty is an error not affecting substantial justice of 
the tax and is cured by a statute providing that such 
errors shall not affect the validity of the tax or the * 
assessment.®5 

[§ 898] e. Entry of Valuation and Extension of 
Tax—(1) Valuation. Ordinarily the valuation of 
the property assessed must be sufficiently shown upon 
the assessment roll;°® but a failure to give the value 
of each share of stock in a corporation is immaterial 
where the valuation of each share is a simple mat- 
ter of computation from what appears upon the face 


State v. Chicago, ete., R. Co., 


Illinois Cent. R. Co. v. Com- 


_assessment of the tax. 


cartney. 38 P. 448, 104 Cal. 616. 

55. Kings County El. R. Co. v. 
Brooklyn. 88 N.Y.S. 154, 155, 16 Misc. 
416, 419; Brooklyn El. R. Co. y. Brook- 
lyn, 38 N.Y.S. 154, 16 Misc. 416, 419 
[aff 42 N.Y.S. 683, 11 App.Div. 127]. 

56. Los Angeles Gas & Electric Co. 
v. Los Angeles County, 132 P. 282, 21 
Cal.App. 517. 

57. Teepe vy. Selkirk, 73 N.E. 248, 
180 N.Y. 401. 

58. Postal Telegraph-Cable Co. v. 
City of Los Angeles, 128 P. 19, 164 
Cal. 156; Western Union Telegraph 
Co. v. Los Angeles County, 116 P. 564, 
160 Cal. 124. 

But see Southwestern Tel., ete., Co. 
v. San Antonio, 73 S.W. 859, 861, 32 
Tex.Civ.App. 101 (‘The S. W. Tel. & 
Tel. Company franchise, $100,000,’ is 
the entry made by the tax assessor 
upon the roll of unrendered property 
. . . as an item of property be- 
longing to appellant. What franchise? 


‘The franchise to be, or the franchise 


to do? The franchise exercised and 


-enjoyed in the city of San Antonio, 
'Tex., or the franchise exercised in ev- 


ery town and city in the American 
Union when it carries on its business, 


-or whenever it exercises any right or 


privilege of the purpose of its exist- 
ence? These questions cannot be an- 
swered from the entry on the asses- 
sor’s rolls, which is claimed to be the 
The tax rolls 
must, by the description, show what 
property is assessed. . . Here it 
cannot be told from the assessment 
rolls what the property is, or where it 
is. The description attempted to be 
given on the rolls is no description at 
all’). Gera 
tei Rule applied.—A description 
of the property of a telegraph compa- 
ny as “Right to occupy the streets 
of the city of Los Angeles,” without 
other words of description or identifi- 
cation is valid and sufficient although 
the taxpayer has certain rights in the 


_gtreets of the city under a federal 


for in the absence of evidence'to the 
contrary the description will be as- 
sumed to be limited to property which 
is properly taxable. Western Union 
Telegraph Co. v. Los Angeles County, 
116 P. 564, 566, 160 Cal. 124 (“The 
question presented is very different 
from that of a description of land in 
an assessment, of such a nature that 
it could apply to either of two parcels 
equally within the jurisdiction of the 
assessor, and the authorities cited on 
that proposition are not applicable to 
this controversy. In the absence of 
any showing to the contrary, the pre- 
sumption that the assessing authori- 
ties in assessing plaintiff's franchise 
have included only property within 
their jurisdiction obtains, and suffi- 
ciently identifies the particular fran- 
chise assessed’’). 

Taxation generally of telegraph and 
telephone companies see supra § 323. 

59. Western Union Telegraph Co. 
Vy. Hurlburt, 163) Py. 1170, (83. Or...633. 

60. State v. Wells Fargo & Co., 
150 P. 836, 38 Nev. 505 [aff 39 S.Ct. 
62, 248 U.S. 165, 63 L.Ed. 190]. 

fa] MTlustration.—A description 
“The right to carry express and right 
to transact all other business, then 
and there, and commonly done and 
transacted by the said Wells Fargo 
& Company over the railroad mileage 
operated by the Southern Pacific Com- 
pany . . . through said Humboldt 
County .-. . at a valuation for 
the said business of three hundred 
dollars per mile” is a proper and suf- 
ficient description showing a clear in- 
tention to assess the owner’s property 
as united in ownership and use for 
business rather than the owner’s non- 
taxable right to engage in interstate 
commerce. State v. Wells Fargo & 
Company, 150 P. 836, 38 Nev. 505 [aff 
39 S.Ct. 62, 248 U.S. 165, 63 L.Ed. 
190]. 

61. People v. Wells, 86 N.Y.S. 456, 
91 App.Div. 44 [aff 70 N.E. 1107, 178 
N.Y. 609]. 


monwealth of Kentucky, 31 S.Ct. 95, 
218. U.S. 551, 54 L.Ed. 1147 [aff 108 
S.W. 245, 128 Ky. 268, 32 Ky.L. 1112]. 

64. La.—Augsuti v. Lawless, 14 
So. 228, 45 La.Ann. 1370. 

N.M.—Ferguson v. Gusdorf, 290 P. 
214; King v. Doherty, 258 P. 569, 32 
N.M. 431; Manby v. Voorhees, 203 P. 
643,727 NIMs 512, 

N.Y.—Rochester v. Farrar, 89 N.Y. 
S. 1035, 44 Misc. 394. 

N.D.—Great Northern Rv. v. Grand 
Forks County, 164 N.W. 320, 38 N.D. 
1; Grand Forks County v. Frederick, 
112 N.W. 839, 16 N.D. 118, 125 Am. 
S.R. 621; State Finance Co. v. Bow- 
dle, 112 N.W. 76, 16 N.D. 193. 

Man.—Nanton vy. Villeneuve, 10 
Man. 213. 

See also Matteson v. Warwick & 
Coventry Water Co., 68 A. 577, 28 R. 
I. 570 (holding a statute providing 
that defects in description shall not 
be taken advantage of if the owner 
fails to return his list as required by 
law does not validate an assessment 
where there is an entire misdescrip- 
tion but only where there is a ‘‘de- 
fect” such as an imperfect statement 
of area, courses, distances, or bound- 
aries). 

65. King v. People, 61 N.E. 1035, 
193 Ill. 530. 

66. Hunter Glover Co. vy. Harvey 
Steel Products Corporation, 3 F.(2d) 
634. But see Sawyer v. Gleason, 59 N. 
H. 140 (holding that if the rest of 
the assessment is good without the 
statement of the value of the prop- 
erty, an error or uncertainty in that 
statement is harmless and does not 
invalidate the assessment). 

[a] Entry of illegal valnation.— 
Where the valuation of one year is 
by law required to stand as the val- 
uation for the succeeding year, but 
the listers instead make a new ap- 
praisal or valuation and enter that in 
the list for the succeeding year, the 
list is thereby rendered illegal and 
cannot -be the basis of a valid tax on 
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of the roll.*7 A statutory requirement that the valu- 
ation placed on each separate parcel or lot'of real 
estate listed for taxation be entered in the value 
column opposite the description of the property is 
a mandatory requirement for the benefit of the tax- 
payer which must be substantially complied with to 
have a valid assessment roll.¢8 Apparently of like 
character is a statutory provision that deductions 
for the value of mortgage or security interests be 
made by entry opposite the name of the owner.®® 
An entry of the valuation in the wrong column is an 
immaterial error not invalidating the assessment 
where the value sufficiently appears and no one is 
misled.7° Where the taxable value is to be but 
twenty-five per cent of the actual value and the ob- 
ject of a statute requiring the actual value to be 
entered on the roll is simply to facilitate computa- 
tion and insure the accuracy of the taxable value, a 
failure to give the actual value does not invalidate 
the assessment where enough appears that it can 
be ascertained by computation.?4 Where the duty 
of the local assessors is simply a clerical one of 
copying upon the assessment roll the valuation 
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placed by the state board of tax commissioners upon 
the local franchises of a railroad corporation, the 
local assessors are without power to change the valu- 
ation fixed by the state board.7* Failure to enter 
upon the original assessment rolls a change in value 
made by the county board of equalization is a harm- 
less error not invalidating assessment where the raise 
has been carried into tax books for first time by entry 
upon the duplicate roll.** 

[§ 899] (2) Extension of Tax. While it seems 
that, under some systems, the act of a ministerial 
officer in computing and extending the tax is a meré 
ministerial Ae in the process of collection and no 
part of the levy and assessment of taxes,’* it ap- 
pears generally to be held that to complete a valid 
assessment it is necessary that the amount of the 
tax on each listed item or parcel of property be com- 
puted and extended on the proper tax book or roll 
in accordance with the statutory provisions relative 
thereto.7>. There is, of course, no duty to extend a 
tax until it has-been legally levied.7® The time of 
extension is not very material if it is done before any 


a 


the property revalued. Clove Spring 
Iron Works v. Cone, 56 Vt. 603. 

67. Citizens’ Nat. Bank v. Klauss, 
93 N.E. 681, 47 Ind.App. 50; State v. 
People’s Bank of De Soto, (Mo.) 263 
S.W. 205; Krembs v. City of Merrill, 
197 N.W. 818, 183 Wis. 241. 

68. People v. Hollister, 47 Cal. 408; 
French v. Whittlesey, 30 N.Y.S. 364; 
Lockwood v. Roys, 40 P. 346, 11 Wash. 
697. See Territory vy. Yavapai Coun- 
ty Delinquent Tax List, 21 P. 768, 3 
Ariz. 117 (holding that a statute pro- 
viding that assessments shall be made 
upon the entire railway, including the 
franchise, right of way, roadbed, 
bridges, culverts, rolling stock, de- 
pots, and all other property used in 
operation of the road does not require 
that the value of each item shall be 
included in the assessment roll but 
simply that they shall all be consid- 
ered in reaching the conclusion as to 
the total value). Compare Colonial 
Land Co. v. Board of Com’rs of Pont- 
chartrain Levee Dist., 129 So. 635, 170 
La. 1057 (holding that the fact that 
the assessors have not separately 
stated the value of land and improve- 
ments, as required by statute, will 
not prevent the construction that the 
value of the improvements was in- 
cluded in the assessment of the prop- 
erty as a whole where the heading 
at the top of the column expressly 
states that the value listed is that of 
AS land with improvements there- 
on). 

{a} Entry of separate valuation in 
description column insufficient.—So 
imperative is a requirement that the 
separate valuation of different pieces 
of property be entered in the value 
column opposite the description of the 
property that an assessment is inval- 
id where only the total value of sev- 
eral pieces of realty is entered in the 
value column although the separate 
valuation of each parcel is entered in 
the description column after the de- 
scription of each parcel. People v. 
Hollister, 47 Cal. 408. 

[b] Reasons for rule.—‘‘The per- 
son whose land is taxed has a right 
to know just what charges are made 
against each particular parcel or sep- 
arate piece of land, and how much 
money it would require to remove the 
lien from such parcel of land. He 
might desire to redeem one lot, either 
because he wished it for a home, or 
because he thought it worth redemp- 
tion; while another lot in the same 
neighborhood might not, in his judg- 
ment, be worth redeeming did a 
and certainly it is the right of a tax- 
payer, when the law’ makes the taxes 


on his lots a lien upon them, to have 
the lien on any particular lot limited 
to the amount of the taxes which that 
particular lot represents.” Lockwood 
v. Roys, 40 P. 346, 347, 11 Wash. 697. 

Assessment of separate parcels of 
real estate see supra § 782. 

ST pases v. Peden, 24 P. 160, 84 

70. State ex rel. Kersey v. West- 
ern Union Tel. Co., 263 S.W. 419, 304 
Mo. 207; Manhattan Real Estate Co. 
v. Fitz, 137 N.Y.S. 864. - 

71. In re Seaman, 113 N.W. 354, 
1385 Iowa 543. 

72. People ex rel. New York Cent. 
& H. R. R. Co. v. Gourley, 92 N.E. 398, 
198 N.Y. 486. 

73. Territory v. Copper Queen Con- 
sol. Mining Co., 108 P. 960, 13 Ariz. 
198 [aff,34 S.Ct. 546, 233 U.S. 87, 58 
a pba} 

anges value by equalizing and 
poy oes bodies see infra §§ 934, 980— 

74 Gottstein  v. Holmes, 264 P. 
310, 89 Cal.App. 145; People’s Water 
Co. v. Boromeo, 160 P. 574, 31 Cal. 
App. 270; Waterhouse vy. Clatsop 
County, 91 P. 1088, 50 Or. 176. 

75. U.S.—Hunter Glover Co. v. 
Harvey Steel Products Corporation, 3 
F.(2d) 634. 

Fla.—Florida East Coast Fruit 
Land Co. v. Mitchell, 85 So. 661, 80 
Fla. 291; Levy v. Ladd, 17 So. 635, 
35 Fla. 391. 

Ill.—People v. Cairo, V. & C. Ry. 
Co., 94 N.E. 10, 249 Ill. 53; People v. 
Chicago, etc., R. Co., 79 N.E. 22, 223 
Ill. 300; Cleveland, ete., R. Co. v. Peo- 
DPle, TIAN 1 223, Ts ities iY SeesPeo- 
ple v. Cairo, V: & C. Ry. Co., 94 N.E. 
138, 248 Ill. 554 (holding that taxes 
for park and library purposes were 
properly extended separate from tax- 
es for city purposes under L. [1910] 
p 272 § 2, as amended by the act of 
June 14, 1909 [L. (1909) p 323], and 
that with respect to cities either 
above or below one hundred fifty 
thousand in population the minimum 
rate, below which the county clerk 
cannot reduce the rate of tax levy for 
city purposes, does not include the 
rate of tax levy for park or library 
purposes); Chicago v. Cook County, 
136 Ill.App. 120 (holding that a libra- 
ry tax should be extended as a part 
of the general tax of the city for 
whose benefit it is assessed), 

Kan.—Moon v. March, 19 P. 334, 40 
Kan. 58. See Walker v. Douglass, 43 
P. 1148, 2 Kan.App. 706 [rey on oth- 
er grounds 46 P. 318, 57 Kan. 328] 
(holding that a failure to extend a 
particular tax with other taxes for 


|. St. Louis, ete, R. 


the year for which it is levied does 
not invalidate a sale for its nonpay- 
ment on the foHowing year when it is 
extended). 
Mich.—Seymour v. Peters, 35 N.W. 
62, 67 Mich. 415. 
Fitch, 14 


Minn.—McCormick  v. 
Minn. 252. ‘ 
Mo.—State v. St. Louis, etc., R. Co., 
36 S.W. 211, 185 Mo. 77; State v. 
Co., °22°° SOW 920, 
117 Mo. 1 


N.H.—Derry Nat. Bank vy. Griffin, 
34 A. 740, 68 N.H. 183. 

Ree sit as vy. Perkins, 24 N.J.Law 

N.Y.—People v. Inman, 90 N.E. 438, 
197 N.Y. 208; People v. Hagadorn, 10 
N.E. 89, 104 N.Y. 516; Bellinger v. 
Gray, 51 N.Y. 610; Crommelin v. 
Finn, 221 N.Y.S. 254, 129 Misc. 252; 
Ford v. -Agor, 204 'N-Y.S. 219, °123 
Mise. 214; People v. Golding, 106 N. 
Y.S. 821, 55 Misc. 425. See Wilcox v. 
City & County Contract Co., 112 N.Y. 
S..532,°128 App.Div. 227 [aff 92: INOW. 
1084, 198 N.Y. 588] (holding tax 
properly and sufficiently extended in 
separate books for each ward of city 
although no extension was made in 
book for entire city from which ward 
books were copied). 

Pa.—Greenough v. Fulton Coal Co., 
74 Pa. 486. See McDermott v. Hoff- 
man, 70 Pa. 31 (holding a roll evi- 
dence of an assessment on land where 
value of land and rate of taxation 
were given, although amount of tax 
was not carried out, for that is a 
mere clerical matter of computation 
and the land becomes liable for the 
tax by being returned assessed and 
valued and the rate per cent fixed). 

Wash.—Lockwood v. Roys, 40 P. 
346, 11 Wash. 697. 

But see Moore v. Foote, 32 Miss. 469 
(holding statute as to extension of 
taxes in detail merely directory and 
that assessment is not invalid for 
failure to extend exact amount of tax 
where rate of levy is given so that 
amount of tax can be easily computed 
from what is given). 

{a] Extension of only total tax for 
separate parcels held not to invalidate 
assessment where the separate par- 
cels are Separately described and sep- 
arately valued, for in such a. case the 
amount of taxes for each parcel may 
be readily ascertained. Kipp v. Dan- 
ielson, (Cal.App.) 292 P. 155; Davis 
v. Day, 277 P. 741, 98 Cal.App. 557: 
Cornoy v. Wetmore, 60 N.W. 245, 93 
Iowa 100. : 

76. Boston, etc., 
Elder, 77 P. 258; .20 Colo.App. 96. 

[a] Standing or permanent levy.— 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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attempt is made to enforce the tax;77 and the fact 


that a tax is not extended in the year it is levied, 


does not prevent is from being thereafter extended 
as an unpaid tax of a former year.?8 Failure to 
comply with a statutory requirement that taxes 
levied for different governmental units or for dif- 
ferent purposes be extended separately and in par- 


ticular columns may invalidate the assessment;7® 


but in the absence of an express provision for sepa- 
rate extension only the total amount need be ex- 
tended;*° and failure to make a separate extension 
is an irregularity not affecting the substantial jus- 
tice of the tax within the meaning of a curative stat- 
ute providing that such irregularities shall not in- 
validate the assessment where the statute providing 
for separate extension does not expressly declare 
that a failure to do so shall render the tax invalid.*! 
The extension of a tax in a separate column when 
the statutory direction is that it shall be commingled 
with other taxes does not invalidate the assessment, 
as no one is injured by such a course.’? In the ab- 
sence of statutory requirement it seems that all the 
taxes against a person need not be extended in one 
particular place in the assessment roll,8* and a stat- 
ute requiring the tax to be extended in a particular 
numbered column is directory to the extent that an 
extension in another column does not invalidate the 
assessment.8+ Jf the tax is extended upon the copy 
which is delivered for collection, a failure to extend 
it upon the original roll is a mere irregularity with- 
in the scope of a curative statute.®® 

Authority and duty to extend. A tax cannot le- 
gally be extended upon the assessment roll by one 


Under a statute providing that in case 
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| already been given to the collector.?2 


in the column of state, county, and 
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not the officer who is legally authorized to do so,%¢ 
unless it be one acting under the direction and super- 
vision of the proper board or officer.8? The duty 
and authority to extend the amount of the tax may 
be a mere ministerial power granted to some officer 
other than the one authorized to make the assess- 
ment roll,** and in such a case the ministerial act 
of extension affords no warrant for collection of the 
tax where a legal levy has not previously been 
made;*® and the extending officer has no power to 
change the classification and assessment of prop- 
erty,®® or to determine that the levy and assess- 
ment are illegal and refuse to extend the tax.®1 
Where the duty to do so is imposed by statute the 
extending officer may be compelled: by mandamus to 
extend the tax as fixed by the state board of equal- 
ization even though a duplicate assessment roll has 
Extension 
upon rolls of the taxes due, under a valid levy made 
in substitution for a prior invalid levy, has been 
held to be within the power and.the duty of an offi- 
cer, to whom the assessment rolls had been delivered 
by the assessor before the alteration of levy was 
announced, under a statute empowering the officer 
in charge of the rolls to correct the same.®? ; 
Back taxes. If back taxes are to be added to, and 
extended with, the current taxes they must be back 
taxes against the same land, precisely, against which 
the taxes for the current year are being extended.°* 
Where the statute providing for the extension of . 
back taxes to current taxes is silent as to the rate 
of interest to be charged on the back taxes the offi- 
cer is not authorized to compute the rate of inter- 


ete., R. Co. v. Kossuth County, 41 


the corporate authorities of a town 
fail to certify to the county clerk the 
rate per cent to be levied for any year 
then the clerk shall extend such_ tax 
at the rate of one per centum, there 
is a standing levy of one per cent 
which the clerk may properly extend 
in the absence of action by the cor- 
porate authorities fixing a different 
per cent. Davis v. Brace, 82 Ill. 542. 

77. Utica First Nat. Bank v. Wa- 
ters, 7 F. 152, 19 Blatchf. 242. 

78. Harwood v. Brownell, 48 Iowa 
657; Walker v. Douglass, 43 P. 11438, 
2 Kan.App. 706 [rev on other grounds 
46 P. 318, 57 Kan. 328]. 

79. People v. Moore, 1 Idaho 662; 
Thayer v. Stearns, 1 Pick. (Mass.) 
482; Case v. Dean, td a oe ae 
Garfield Tp. v. A. B. ise Lumber 
Co., 188 N.W. 459, 219 Mich. 31 (hold- 
ing that under Comp. L. [1915] § 4034, 
providing that county taxes shall be 
entered on the tax roll,in a separate 
column, and if other taxes are at any 
time required to be raised they shall 
be placed in separate columns, and 
Pub. Acts [1917] No. 157, providing 
that county road taxes shall be col- 
lected and paid to the county treas- 
urer the same as other county taxes, 
a county road tax is a part of the 
county tax, and does not have to be 
entered in a separate column, but may 
be included in the column containing 
the county taxes). 

[a] Illustrations.—(1) The assess- 
ment roll’s failure to distinguish the 
amounts of state, county, and town 
taxes, and the blending of the whole 
in one aggregate sum invalidates the 
assessment where it is the legislative 
intent that such taxes shall be as- 
sessed separately and be put into sep- 
arate lists or assessments. Thayer 
vy. Stearns, 1 Pick. (Mass.) 482. (2) 
A statute requiring a one mill tax for 
township, library and school purposes 
to be entered in the column of school 
taxes is not merely directory but 
mandatory, and an omission so to ex- 
tend the tax but a placing of the same 


township taxes invalidates the assess- 
ment and renders a Sale for such tax- 
es void. Case vy. Dean, 16 Mich. 12. 
(3) A blending and setting down to- 
gether of all different kinds of taxes 
in a column headed ‘Total Taxes,” 
with no columns or spaces in the roll 
for the several different kinds of 
taxes of which the total taxes are 
composed, is a material variance from 
a statute requiring the form to con- 
tain three columns headed “‘territorial 
tax,” “county tax,’ and ‘total tax,” 
and such noncompliance invalidates 
the assessment. People v. Moore, 1 
Idaho 662, 667 (‘It is an established 
rule that when a particular form of 
assessment roll is prescribed by the 
statute, that form must at least be 
substantially followed; the courts 
will not admit the substitution of a 
different one. It is a substantial 
right of the person assessed that he 
should be informed by the assessment 
roll itself, what the character of each 
item of the total taxes is; whether 
they are such in kind and amount 
as the law levies or authorizes to be 
levied. It is important that he should 
be so advised, in order that he may 
pay or offer the amount of any one tax 
which he believes to be authorized by 
law, and to resist the collection of any 
which he deems illegal’). 

80. Chapman v. Zoberlein, 92 P. 
188, 152 Cal. 216; Philadelphia Ins. 
Contributionship v. Yard, 17 Pa. 331. 

81. People v. National Plate Glass 
Co., 176 N.B. 319, 344 Ill. 840; Thatch- 
er v. People, 79 Ill. 597. 


82. Wall v. Trumbull, 16 Mich. 
228. 
838. Watkins v. Couch, 120 N.W. 


485, 142 Iowa 164. 
84. Lancaster Sea Beach Imp. Co. 
v. New York, 108 N.E. 90, 214 N.Y. 1. 
85. Ludington v. Escanaba, 73 N. 
W. 368, 115 Mich. 288. 


86. Dusenbury v. Madere, 5&8 So. 


825, 130 La. 948; People v. Hagadorn, |} parts against each of the lots. 


10 N.E. 891, 104 N.Y. 516; Bellinger 
vy. Gray, 51 N.Y. 610. See Milwaukee, 


Iowa 57 (holding the clerk of the 
board of Supervisors to have by im- 
plication the power to extend a par- 
ticular tax where the legislature in 
providing for it imposed upon no one 
the specific duty of extension and the 
clerk under a general statute was giv- 
en the power of extending taxes in 
terms broad enough to include all 
taxes). 

Authority and duty to make assess- 
ment roll generally see supra § 865. 

‘87. Covington v. Rockingham, 93 
N.C. 134. 

88. Utica First Nat. Bank vy. Wa- 
ters, 7 F. 152, 19 Blatchf. 242; Peo- 
ple v. National Plate Glass Co., 176 
N.E. 319, 344 Ill. 340; Reno County 
School Dist. No. 127 v. Reno. County 


School Dist. No. 45, 103 P. 126, 80 
Kan. 641. 
89. Reno County School Dist. No. 


127 v. Reno County School Dist. No. 
45, 103 P. 126, 127, 80 Kan. 641. 

90. Iowa Nat. Bank v. Stewart, 
(Iowa) 232 N.W. 445 [foll Home Sav. 
Bank vy. Stewart, (lowa) 232 N.W. 471, 
eert gr sub nom. Des Moines Nat. 
Bank v. Stewart, 51 S.Ct. 353]. 

91. People v. Missouri Pac. R. Co., 
163: oN. Be <848, 332, T1535 State. v. 
Erickson, 174 N.W. 919, 170 Wis. 205. 
See Chiniquy v. People, 78 Ill. 570 
(holding power of county clerk to ex- 
tend taxes is given by statute and 
does not depend upon order from de- 
nying’ board). 

92. Territory v. Yavapai 
84 P. 519, 9 Ariz. 405. 


County, 


98. State v. Johnson, 156 P. 579, 
80 Or. 107. 
94 Mecartney v. Morse, 24 N.E. 


576, 26 N.H. 376, 137 Ill. 481; Gage v. 
People, (Ill.) 8 N.E. 197. 

[a] If tract of land on which there 
are unpaid taxes has been subdivided 
into blocks and lots the clerk has no 
authority to divide the back taxes 
among the lots and extend the Seas 

e- 
eartney v. Morse, 24 N.B. 576, 26 N.E. 
376, 137 Ill. 481. 
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est at higher than the legal rate.°® 

Errors in amount. An error in computing and ex- 
tending the amount of the tax, so that the amount 
extended is materially in excess of the amount au- 
thorized to be levied, will vitiate the assessment ;°° 
but the assessment is not vitiated if the amount of 
the excess is so trifling as to be negligible,®? or the 
error which would result in an excess is counter- 
balanced by another error which brings the total 
tax extended below what is legally due.°* The state 
government will not be estopped from claiming the 
amount actually due because of the act of an offi- 
cer in computing the amount of the tax upon the 
basis of erroneous reports made by the taxpayer 
without questioning their correctness.°® 

Curative statutes.1 Curative statutes may apply 
to prevent the assessment from being invalidated 
because of irregularities in extension consisting of 
errors in computing the amount of the tax,? fail- 
ure separately to compute and state the tax for sepa- 
rate pieces or parcels of property,® or an extension 
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of the tax’in a copy instead of in the original asses- 
sor’s book;* but a complete and entire failure to 
extend the tax is not”a mere irregularity which can 
be cured by curative statute.® 

[§ 900] (3) Omission of Dollar Mark or Other 
Character or Abbreviation To Indicate Meaning of 
Figures. Although there is authority for the view 
that, where the value of property or amount of taxes 
is shown only by a group of figures, without there. 
being given in the roll any means for ascertaining 
the amounts, or denominations of money intended to 
be indicated by the figures, the entry or extension 
is fatally defective;* numerous cases appear to hold 
the omission of explanatory matter immaterial, if 
the meaning of the figures can be determined by 
indulging in a reasonable assumption or presump- 
tion,’ or if the taxpayer has been in no way preju- 
diced or misled by the omission;® and, if the mean- 
ing of the figures is made reasonably certain by any 
fact or matter appearing upon the assessment roll,® 


95. Swinney v. Beard, 71 Ill. 27. 

96. Libby v. Burnham, 15 Mass. 
144; Case v. Dean, 16 Mich. 12. See 
Colman vy. Anderson, 10 Mass. 105 
[dist Huse v. Merriam, 2 Me. 375 
(holding that where the sum assessed 
exceeds the amount levied, although 
the excess only be a few cents the 
whole assessment is void, at least in 
the sense that the assessors are lix- 
ble in trespass to those whose goods 
have been distrained for the tax)] 
(in an action of ejectment involving 
the validity of a tax sale the fact 
that the assessors assessed for a 
greater sum than they were author- 
ized to raise is a mere irregularity 
and does not render the assessment 
entirely void so as to invalidate the 
sale); Grand Rapids v. Welleman, 48 
N.W. 534, 85 Mich. 234 (where excess 
was held proper as being made under 
statute giving the right to add one 
per cent to avoid fractions). 

[a] Excess held material.—Excess 
of fifteen cents with respect to one 
parcel of land and six cents with re- 
spect to another. Case v. Dean, 16 
Mich. 12, 33 (“Though the excess in 
this case is small, we can not, with- 
out departing from the almost uni- 
form current of authorities, disregard 
it. If the maxim, ‘de minimis non 
curat lex,’ can have any application 
to an excess of this kind, it must be 
applied with great eaution. Taxes 
upon the several individuals or the 
several pieces of real estate in a town- 
ship, are generally imposed in small 
sums, which, however, in the aggre- 
gate, may amount to a very large 
sum’’). 

97. Thatcher v. People, 79 Ill. 
597; Colman v. Shattuck, 2 Hun 497, 
5 Thomps.&C. 34 [aff 62 N.Y. 348]; 
Kelley v. Corson, 8 Wis. 182. 

[a] Excesses held not to invali- 
date tax.—(1) Excess of three and 
four cents. Colman v. Shattuck, 2 
Hun 497, 5 Thomps.&C. 34 [aff 62 N. 
Y. 348]. (2) Total taxes for town as 
extended and carried out in roll ex- 
eeeded by some eight dollars and a 
half the amount of taxes authorized 
to be levied. Kelley v. Corson, 8 
Wis. 182. 

98. Hammond v. Carter, 40 N.E. 
1019, 155 D1. 579: 

99. Lake Shore, etc., R. Co. v. Peo- 
ple, 9 N.W. 249, 46 Mich. 193. 

1. Curative statutes generally see 
infra § 921. 

2. Thatcher v."People,.79 Ill. 597; 
Sully v. Kuehl, 30 Iowa 275; Eldridge 
v. Kuehl, 27 Iowa 160. 

3. Cairo, etc., R. Co. v. Mathews, 
38 N.E. 623, 152 Ill. 153. 

4 State v. Lounsberry, 28 S.W. 
448, 125 Mo. 157. 


5. Moon vy. March, 19 P. 334, 40 
Kan, 58. 

6. Hunter Glover Co. v. Harvey 
Steel Products Corporation, 3 F.(2d) 
634; Tilton v. Oregon Cent. Military 
Road Co., 23 F.Cas.No. 14,055, 3 Sawy. 
22; Emeric v. Alvarado, 27 P. 356, 90 
Cal. 444; People v. Hastings, 34 Cal. 
571; People v. San Francisco Sav. Un- 
ion, 31 Cal. 132; Braly v. Seaman, 30 
Cal. 610; Hurlbutt v. Butenop, 27 Cal. 
50; Sawyer v. Berkeley Securities Co., 
279 P. 217, 99 Cal.App. 545; Randolph 
v. Metcalf, 6 Coldw. (Tenn.) 400; 
Thompson vy. Evans, 2 Tenn.Ch.App. 
61; Barnes v. Brown, 1 Tenn.Ch.App. 
726; Anderson v. Post, (Tenn.Ch. App.) 
38 S.W. 283. 

7. La—New Orleans v. Day, 29 La. 
Ann. 416. 

Mont.—Ward v. Gallatin County, 29 
P.. 658, 12 Mont. 23. 

Neb.—Lynam v. Anderson, 2 N.W. 
732, 9 Neb. 367. 

Nev.—State v. Eureka Consol. Min. 
Co., 8 Nev. 

N.H.—Sawyer v. Gleason, 59 N.H. 
140; Cahoon y. Coe, 52 N.H. 518. 

N.Y.—Ensign v. Barse, 14 N.E. 400, 
15 N.E. 401. 107 N.Y. 329; Chamberlain 
v. Taylor, 36 Hun 24 [aff 11 N.E. 625, 
105 N.Y. 185]. But see Matter of 
Church of Holy Sepulchre, 61 How.Pr. 
315, 23 Hun 355 (containing dicta to 
effect that assessment roli is void if 
valuation is given merely in figures 
without anything to indicate whether 
they represent dollars or cents). 

Tex.—Conklin v. El Paso, (Civ. 
App.) 44 S.W. 879. 

Wash.—Spokane Falls v. Browne, 
27 P. 1077, 3 Wash. 84, 

[a]. Assumptions made. — The 
omission of the dollar mark from the 
figures for the value or the amount 
of tax is immaterial since it will be 
assumed that where figures are used 
in the valuations of property in tax 
rolls, they are intended to mean dol- 
lars, and where they are used in the 
column headed “tax,” they were in- 
tended to mean dollars and cents. Ly- 
nam y. Anderson, 2 N.W. 7382, 736, 9 
Neb. 367 (“In the absence of any 
issue or determination as to that 
question, it will be presumed in a 
case of this kind, where the testimo- 
ny shows the property to be of con- 
siderable value, that the ‘500” repre- 
sents dollars, instead of fractional 
parts thereof. Indeed, that may" be 
said to be the presumption in all 
cases where the aggregate value of 
real estate is given’); Chamberlain 
v. Taylor, 36 Hun 24 [aff 11 N.E. 625, 
LOGTIN, Ye eisiog: 

[b]. In Mlinois.—(1) It has been 
said that failure to indicate the mean- 
ing of figures is not fatal to the va- 


lidity of any proceedings prior to the 
application for a judgment on the as- 
sessment roll. Elston vy. Kennicott, 
46 Ill. 187; Chickering y. Faile, 38 Ill. 
342. See Linck v. City of Litchfield, 
81 N.E. 123, 141 Ill. 469, 481 (where 
the court said: “On the face of said 
assessment roll there appear, oppo- 
site said descriptions, two columns of 
figures, the first having written over 
it the word ‘Proportion,’ and the sec-. 
ond the word ‘Total,’ the figures in 
the first column being just one-fifth 
of those appearing in the second. In 
neither of these columns is there any 
dollar mark or other character or 
word, beside the heading and the fig- 
ures themselves, indicating the mean- 
ing of said figures. 
ever that in the delinquent list in 
which the property of the plaintiff in 
error was returned delinquent for 
nonpayment of said special] tax, the 
Same figures appearing in the first 
column of the assessment roll oppo- 
site the property of the plaintiff in 
error, appear in a column _ headed, 
‘Dols. Cts.,’ and that in the judgment 
which was afterwards rendered for 
the sale of said property for said 
special tax, the same figures appear 
in a column headed in the same man- 
ner. It thus appears that the uncer- 
tainty and ambiguity in the assess- 
ment roll complained of does not ex- 
ist in the delinquent list or in the 
final judgment, and it must be pre- 
sumed that the county court, when 
application was made for. judgment, 
was enabled to determine, from some 
legitimate source of information, the 
meaning of the figures appearing up- 
on the assessment roll, so as to deter- 
mine that they were employed by way 
of indicating dollars and cents’’). 
(2) The first of these cases simply 
held that a failure to indicate the 
meaning of figures does not so invali- 
date the tax as to excuse nonpay- 
ment by one who would avail himself 
of a statute of limitation in favor of 
those who are in possession and pay 
all taxes legally assessed for a desig- 
nated length of time. Elston vy. Ken- 
nicott, supra. (3) The second that a 
payment of such a tax is a payment 
of one legally assessed so as to entitle 
the payor to the benefit of the statute 
of limitations. Chickering v. Faile, 


‘supra. 


8 Jenkins v. McTigue, 22 F, 148; 
H. & W. Pierce, Inc., v. Santa Barbara 
County, 180 P. 641, 40 Cal.App. 302. 
~ 9 U.S.—Ogden y. Harrington, 18 
F.Cas.No. 10,457, 6 McLean 418, 

Cal.—Knobloch y. Associated Oil 
Co., 148 P. 938, 170 Cal. 144; Swamp 
Land Reclamation Dist. No. 407 v. 
Wilcox, 17 P. 241, 75 Cal. 443; People 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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such as a dollar sign at the head of the column,!° 
an explanatory key’! or footnote!? fully explaining 
the figures used in the roll, or the arrangement of 
the figures in the ruled columns familiar to book- 
keepers, ** the entry or extension is sufficiently cer- 
tain so as not to invalidate the assessment. More- 
over, a failure to indicate the meaning of figures in 
the value column of the assessment roll is an ir- 
regularity cured by statute providing that no as- 
sessment shall be invalid because of informalities in 
the assessment roll.14 

[§ 901] f. Authentication'"8—(1) Signature and 
Seal. Compliance with a statutory provision, re- 
quiring the assessment roll to be signed by the asses- 
sors is usually held essential to the validity of fur- 
ther proceedings.'® Such a statute is not sufficiently 
complied with by a signing of a warrant at the end 
of the roll,'7 or by signatures on a certificate an- 
nexed to the roll;'® but a signature to the roll it- 
self is not essential when the only authentication re- 
quired by statute is the assessor’s certificate attached 
and signed,'® or a signature to the warrant is in- 
tended by the legislature to be sufficient.2° An as- 


eee Gold, ete., Min. Co., 33 Cal.; Lowe v. Detroit, 
Colo.—Haley vy. Elliott, 38 P. 771, 20| 486; 
Colo. 379. H. 
Fla.—Reid v. Southern Dev. Co., 42 
So. 206, 52 Fla. 595. 
Idaho.—People v. Owyhee Lumber 
Co., 1 Idaho 420. : 


435; 


59 Vt. 23; 
59 Vt. 13. 
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101 N.W. 
Mich. 541; Sibley v. Smith, 2 Mich. 
Rundlett, 28 N. 
Chase v. Snarhawk, 22 N.| 590. 
H. 134; Bartlett vy. Wilson, 8 A. 321, 22. 
Smith ‘v. Hard; 8 A. 317, |.29. 
See Town of Jaffrey v. 23. 


Gordon v. 
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sessor may sufficiently sign the roll through an agent 
whom he has authorized and directed to affix his 
signature to the roll.?+ If the statutory requirement 
is not that the list shall be signed or subseribed but 
that it shall be made under the hands of the asses- 
sors it 1s immaterial in what part of the list the 
signatures appear so long as they are’so placed as 
to show an intention to give official sanction to the 
roll.22, Where the assessment roll is required to be 
authenticated with a particular seal, the use of a 
different seal invalidates it.?3 

[§ 902] (2) Certificate or Verification?+—(a) 
Necessity. While no formal certification or authenti- 
cation is necessary if not expressly required by stat- 
ute,?> it is usually held that failure to comply with a - 
requirement that the roll or list be authenticated by 
an affidavit or verified certificate, made and attached 
thereto by the assessor or other officer engaged in pre- 
paring the roll, attesting its genuineness and set- 
ting forth that his official duties have been duly per- 
formed, is fatal to the validity of any further pro- 
ceedings dependent upon legality of the assessment,?® 


of the board to a certificate of assess- 
ment, where he is authorized by them 
to do so. Bellows v. Weeks, 41 Vt. 


810, 138 


Johnson vy. Goodridge, 15 Me. 
Linton v. Wanke, 118 N.Y.S. 


Tll.—Linek y. City of Litchfield, 31 
N.E. 123, 141 Ill. 469. 
v. State, 38 


Ind.—Midland R. Co. 
N.E. 57, 11 Ind.App. 433. 

Mich.—St. Joseph First Nat. Bank 
v. St. Joseph Tp., 9 N.W. 838, 46 Mich. 
526; Bird v. Perkins, 33 Mich, 28. 

R.I.—Hopkins y. Young, 22 A. 926, 
15 -R.I:. 48. 

{a] Where dollar mark precedes 
ali other figures in same column ex- 
cept those opposite taxpayer’s name 
to indicate amount of charges against 
him, the figures opposite the taxpay- 
er will be construed to represent dol- 
lars. Swamp Land Reclamation 
Dist Now 400 Vv. Wileox, 27 -P.. (241, 
75 Cal. 443. But see Hunter Glover Co. 
v. Harvey Steel Products Corporation, 
3 F.(2d) 634 (holding that the ap- 
pearance of a dollar mark on the as- 
sessment sheet is insufficient to rem- 
edy the defect if the mark is not suf- 
ficiently close to a particular figure or 
group of figures to enable one to say 
that it was intended to apply to 
them). 

10. Bell v. Brigance, 240 P. 50, 74 
Cal.App. 322; State v. Sadler, 23 P. 
799, 21 Nev. 13; State v. Eureka Con- 
sol. Min. Co., 8 Nev. 15. 

11. Salisbury v. Stenmoe, 105 N.W. 
416, 96 Minn. 467. 

12. Chapman vy. Zoberlein, 92 P. 
188, 152 Cal. 216. 

13. Jenkins v. McTigue, 22 F. 148; 
San Luis Obispo County v. White, 24 
P. 864, 27 P. 751, 756, 91 Cal. 432; Reid 
v. Southern Dev. Co., 42 So. 206, 52 
Fla. 595; State v. Eureka Consol. Min. 
Co., 8 Nev. 15; Spokane Falls vy. 
Browne, 27 P. 1077, 3 Wash. 84. Con- 
tra Hunter Glover Co. v. Harvey Steel 
Products Corporation, 3 F.(2d) 634; 
Barnes v. Brown, 1 Tenn.Ch.App. 726. 

14. Hill v. Figley, 25 Ill. 156. See 
also Haley v. Elliott, 38 P. 771, 20 Colo. 
379 (holding the omission of a dollar 
mark before valuation figures to be 
an informality which could be sup- 
plied under a statute permitting in- 
formalities in assessment rolls to be 
supplied or corrected by the assessor 
or treasurer). But see People y. San 
Francisco Sav. Union, 31 Cal. 132 
(apparently to the contrary). 

15. Authentication of duplicates 
and copies of assessment roll see in- 
fra § 915. 

16. Foxeroft v. Nevens, 4 Me. 72; 


Smith, 80 A. 504, 76 N.H. 168 (holding Beer ene 117 N.Y.S. 1139, 133 App.Div. 


that where the assessment list is 


Signed the assessment is not invali- 


dated because the selectmen in ex- 
tending the list of record fail to sign 
the record). But see Boyle v. West, 
31 So. 794, 107 La. 347 (apparently 
holding that assessor’s failure to 
authenticate roll by signing it does 
not invalidate the assessment); Bath 
v. Whitmore, 9 A. 119, 79 Me. 182 
(holding that, in an action to collect 
taxes, the proceedings will not be de- 
feated by the mere failure of the as- 
sessor to sign the roll, although this 
would defeat a tax sale). 

[a] Majority of several assessors 
should sign.—Middletown vy. Berlin, 
18 Conn. 189; Belfast Sav. Bank v. 
Kennebee Land, etc., Co., 73 Me. 404. 
See Colman vy. Shattuck, 62 N.Y. 363 
(holding that a statute designed to 
punish officers who fail to act, and 
providing that where one of several 
assessors fails to act the others shall 
make a certificate giving the name 
of the delinquent: and the cause of the 
delinquency, does not make the at- 
tachment of such a certificate essen- 
tial to the validity of an assessment 
roll verified by only two out of three 
assessors); Wells y. Austin, 10 A. 405, 
59 Vt. 157 (where signatures of ma- 
jority held sufficient). 

17. Foxcroft v. Nevens, 4 Me. 72; 


Colby v. Russell, 3 Me. 227; Gordon 
v. Clifford, 28 N.H. 402; Chase v. 
Sparhawk, 22 N.H. i134. See also 


Thompson y. Currier, 24 N.H. 237 
(holding list properly signed where it 
was referred to, and made a part of, 
a warrant properly signed). But see 
Bailey v. Ackerman, 54 N.H. 527 (dis- 
appr Chase v. Sparhawk, supra, 
and holding that a list in a warrant, 
or by annexation and reference made 
a part of it, is sufficient and that 
two separate instruments are not re- 
quired). 

18. Sibley v. Smith, 2 Mich. 486. 

19. Lacey v. Davis, 4 Mich. 140, 66 
Am.D. 524. 

20. Kane vy. Brooklyn, 1 N.Y.S. 306 
[aff 21 N.E. 1053, 114 N.Y. 586]. 

21. Reed v. Cedar Rapids, 116 N. 
W. 140, 138 Iowa 366; Bellows v. 
Weeks, 41 Vt. 590. 

[a] One authorized to sign for all. 
—In the absence of any statutory 
provision, a selectman may properly 
sign the names of the other members 


24. Verification by taxpayer of list 
Se ie dar nsire of property see supra 

TOs 

25. Shelby v. Burns, 121 So. 113, 
153 Miss: 392; Oregon R., etc., Co. v. 
UmatiNy County, 81 P. 352, 47 Or. 


26. U.S.—Lamb v. Farrell, 21 F. 
oq Griggs vy. St. Croix County, 20 F. 


Cal.—Henderson v. Bostwick, 132 
P. 473, 21 Cal.App. 797; Moyer v. 
Taylor, 132 P. 473, 21 Cal.App. 797; 
Henderson v. Ward, 132 P. 470, 21 Cal. 
App. 520. 

Fla.—Orlando v. Equitable Bldg,, 
etc., Assoc., 33 So. 986, 45 Fla, 507. 

Iowa.—Warfield-Pratt-Howell Co. 
v. Averill Grocery Co., 93 N.W. 80, 119 
Iowa 75. 

Mich.—Newkirk v. Fisher, 40 N.W. 
189, 72 Mich, 113; Dickison v. Reyn- 
olds, 12 N.W. 24, 48 Mich. 158. But 
see Sibley v. Smith, 2 Mich. 486 
(where statute requiring assessors 
to annex their certificate to the as- 
sessment roll was said to be directory 
merely so that noncompliance there- 
with does not affect validity of roll). 

Mo.—State v. Phillips, 15 S.W. 319, 
102 Mo. 664; Pike v. Martindale, 1 S. 
W. 858, 91 Mo. 268; State v. Schooley, 
84 Mo. 447; State v. Cook, 82 Mo. 185. 

N.Y.—Peo. v. Inman, 90 N.E. 438, 
197 N.Y. 200; Brevoort v. Brooklyn, 
89 N.Y. 128; Peo. v. Suffern, 68 N.Y. 
321; Johnson v. Elwood, 53 N.Y. 431 
[mod on rearg 56 N.Y. 614]; Belling- 
er v. Gray, 51 N.Y. 610; O’Donnell v. 
McIntyre, 37 Hun 615 [aff 22 N.E. 
1134, 116 N.Y. 663]; Peo. v. Golding, 
55 Misc. 425, 106 N.Y.S. 821; Raquette 
Falls Land Co. v. International Pa- 
per Co., 41 Mise. 357, 84 N.Y.S. 836 
{aff 94 App.Div. 609, 87 N.Y.S. 1146 
Cait 73) NEES LU3L, L184 NOY. 95.40) 15 

N.D.—Grand Forks County  v. 
Fredericks, 112 N.W. 839, 16 N.D. 118, 
125 Am.S.R. 62i; Beggs v. Paine, 109 
N.W. 322, 15 N.D. 436; Eaton v. Ben- 
nett, 87 N.W. 188, 10 N.D. 346. See 
State Finance Co. v. Mather, 109 N. 
W. 350, 15 N.D. 386 (holding, in a 
statutory action to determine adverse 
claims that verification of the roll is 
a mere legislative requirement not 
inherently essential to an assessment, 
and that the omission thereof is a 
mere irregularity and can be reme- 
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unless there is a curative statute,?7-or it is expressly 
provided that a failure to authenticate the roll shall 
not affect the validity of the assessment.?* 
are, however, a number of cases which appear to 
hold that provisions for certification or verification 
are merely directory so that noncompliance is only 
an irregularity not invalidating the tax in the ab- 
sence of prejudice to the taxpayer;”® and the omis- 
sion of a certificate or verification is not such a de- 


fect of substance that equity will 


payer from the tax in the absence of a showing that 
it is otherwise unjust or inequitable.*° 
assessment has been passed upon by a board of re- 
view having power to make an origina] assessment 
without attaching an oath to the assessment roll, the 
taxpayer cannot thereafter assert that the roll is in- 


died by limitation or curative stat- 
ute). 

S.D.—Richardson v. Howard, 120 N. 
W. 768, 28 S.D. 86. 

Tex.—Friedner v. City of Galves- 
ton, (Civ.App.) 229 S.W. 950; Taber 
v. State, 85 S.W. 835, 38 Tex.Civ.App. 
235. ' 
Vt.—Howard v. Town of Roxbury, 
77 A. 949, 84 Vt. 48; Bundy v. Wol- 
ecott, 10 A. 756, 59 Vt. 665; Bartlett v. 
Wilson, 8 A. 321, 59 Vt. 23; Smith v. 
Hard, 8 A. 317, 59 Vt. 13; Walker v. 
‘Burlington, 56 Vt. 131; Tunbridge v. 
Smith, 48 Vt. 648; Houghton v. Hall, 
47 Vt. 333; Reed v. Chandler, 32 Vt. 
285. See Rowe v. Hulett, 50 Vt. 637 
(holding that verification need not be 
attached to list before it is lodged in 
the town clerk’s office); Spear v. Til- 
son, 24 Vt. 420 (holding that in 1840, 
when there was no statute requiring 
it, it was not necessary that 'the grand 
list should be sworn to). | ‘ 

Wis.—Power v. Kindschi, 17 N.W. 
G89, 58) Wis. 539, 43 Am-.R. 652 
Scheiber v. Kaehler, 5 N.W. 817, 49 
Wis. 291; Tierney v. Union Lumber- 
ing? .Co., N.W. 289, 47 Wis. 248; 
Plumer vy. Marathon Co., 50 N.W. 416, 
46 Wis. 1638, 177; Marsh v. Clark 
County, 42 Wis. 502. 

Wyo.—Brewer v. Kulien, 294 P. 777, 
42 Wyo. 314. 

[a] Certificate as to subdivision of 
land.—(1) Where, in order to insure 
the use of the lowest subdivision as 
the unit for assessment, it is provid- 
ed that in the assessment of nonresi- 
dent lands the assessors shall attach 
to the roll a certificate showing 
whether or not the lands are subdi- 
vided and whether the assessors were 
able to obtain correct information of 
such subdivisions, an omission of the 
certificate may invalidate the assess- 
ment. Linton v. Wanke, 118 N.Y.S. 
965 [aff 133 App.Div. 922, 117 N.Y.S. 
1139]. (2) But the purpose of the 
statutory requirement is fulfilled if 
concededly the lowest subdivision of 
land assessed for taxes was used, and 
in such a case it is not a fatal de- 
fect in the assessment that the asses- 
sors did not certify that the tract was 
not subdivided or that they could not 
obtain correct information of subdi- 
visions. Saranac Land & Timber Co. 
v. Roberts, 101 N.E. 898, 208 N.Y. 288; 
Saranac Land & Timber Co. v. Rob- 
erts, 137 N.Y.S. 1142, 152 App.Div. 
918. See also Cone v. Lauer, 131 App. 
Div. 198, 115 N.Y.S. 644, 1116 [dism 
92 N.E. 1081, 198 N.Y. 597] (holding 
omission of such certificate a mere ir- 
regularity curable. by curative stat- 


ute). 
27. See infra § 907. 
23. Duggan v. McCullough, 59 P. 


743, 27 Colo. 43. 

29. Ark.—Ashley County Equali- 
zation Bd. vy. Land Owners, 11 S.W. 
822, 51 Ark. 516; Jacks v. Turner, 43 
Ark. 243. 

Kan.—Krutz v. Chandler, 5 P. 170, 
32 Kan. 659; Jefferson County v. 
Johnson, 23 Kan. 717. 


TAXATION 


There 


relieve the tax- 


Where the 


departure from 
Pe ier ict v. Elliott, 61 Miss. 


Neb.—Spiech v. Tierney, 76 N.W. 
1090, 56 Neb. 514; Twinting v. Fin- 
lay, 75 N.W.548, 55 Neb. 152; Mer- 
riam v. Dovey, 41 N.W. 550, 25 Neb. 
618. But see Merriam y. Coffee, 20 
N.W. 389, 16 Neb. 450; McClure v. 
Warner, 20 N.W. 387, 16 Neb. 447; 
McNish v. Perrine, 16 N.W. 837, 14 
Neb. 582; Lynam yv. Anderson, 2 N. 
W. 732, 9 Neb. 367; Morrill v. Taylor, 
6 Neb. 236 (early cases holding that 
while a mere failure to attach the 
oath did not invalidate the assess- 
ment if the oath were actually made, 
yet if there was in fact no oath the 
assessment was invalid). 

Okl1.—In re Rolater, 170 P. 507, 509, 
Be Olek 215, 69 Okl. 147, L.R.A.1918C 
See Valdez v. Fish, 4 Alaska 427, 
434 [cit Cyc and holding the assess- 
ment roll to be valid although asses- 
sor has failed to take oath of office 
required of all officers). 

30. Dak.—Bode v. New England 
Inv. Co., 45 N-W. 197, 1 N.D: 121 [rev 
42 N.W. 658, 6 Dak. 499]. . 

N.D.—Douglas v. Fargo, 101 N.W. 
919, 13 N.D. 467; Farrington v. New 
ry apis Inv. Co., 45 N.W. 191, 1 N.D. 

Okl.—Board of Com’rs of Garfield 
County v. Field, 162 P. 733, 63 Okl. 80. 

S.D.—Brink v. Dann, 144 N.W. 734, 
33 S.D. 81; Avant v. Flynn, 49 N.W. 
HS; 248. D153 

Wis.—Wisconsin Cent. R. Co. v. 
Lincoln County, 30 N.W. 619, 67 Wis. 
478; Fifield v. Marinette County, 22 
N.W. 705, 62 Wis. 532; Hart v. Smith, 
44 Wis. 213. 

Wyo.—Horton v. Driskell, 77 P. 354, 
13 Wyo. 66, 3 Ann.Cas. 561. 

But see Griggs v. St. Croix County, 
20 F. 341 (where, in an equitable ac- 
tion to enjoin the sale of lands for 
taxes, the only illegality or defect 
made out by plaintiff was the asses- 
sor’s failure to annex to the roll the 
affidavit required by statute and the 
court granted the relief asked on the 
ground that the defect went to the 
groundwork of the tax so as to render 
the entire assessment invalid) ; 
Thompson Ely Realty Co. v. Fitz, 131 
N.Y.S. 375 (holding lack of verifica- 
tion sufficient grounds for injunction 
against collection of tax). 

Generally as to taxpayer’s right to 
injunctive relief against enforcement 
of tax on account of defects in assess- 
ment see infra § 1423. 

31. First Nat. Bank v. City of 
Council Bluffs, 161 N.W. 706, 182 Iowa 
107. See also State v. Timbrook’s Es- 
tate, 144 S.W. 843, 240 Mo. 226 (hold- 
ing that, after consideration of the 
amount by the board of equalization, 
omission of assessor’s affidavit did 
not invalidate the tax, especially in 
view of a curative statute). 

32. State v. Thompson, 18 S.C. 538. 

33. Town of Orange v. City of 
Barre, 115 A. 238, 95 Vt. 267. 
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valid on the ground the assessor failed to attach his 
oath as required by statute, for the roll then repre- 
sents the action of’the board’ of review which ‘is 
valid without an oath.*+ 

[§ 903] (b) Requisites and Sufficiency—aa. In 
General. Although it is not expressly so stated, a 
statute requiring the assessors to certify the assess- 
ment roll requires that the certification be in writ- 
ing;?? but usually if the precise form of the certifi- 
cate is not prescribed it need contain no more de- 
tails than. are necessary to accomplish the purpose 
of the statutory requirement for a certificate.** 
affidavit or verification is sufficient if it is in sub- 
stantial compliance with the statute although it is 
not in the exact form prescribed,®* but any material 


An 


the form and method prescribed 
34. Conn,—Daly v. 


Fisk, 134 A. 
169, 104 Conn. 579. 

Mo.—State v. Seahorn, 39 S.W. 809, 
139 Mo. 582: Taft v. McCullock, 37 
S.W. 499, 135 Mo. 588. 

Neb.—Hallo v. Helmer, 10 N.W. 568, 
12 Neb. 87. 

N.Y.—Colman v. Shattuck, 62 N.Y. 
348; Buffalo, ete., R. Co. v. Erie 
County, 48 N.Y. 93; Parish v. Golden, 
35 N.Y. 462; In re Adler, 76 App.Div. 
571, 78 N.Y.S. 690 [aff 66 N.E. 929, 174 
N.Y. 287]; Ward v. Brooklyn, 32 App. 
Div. 480, 53 N.Y.S. 41 [aff 58 N.E. 
1093, 164 N.Y. 591]; Rome, etce., R.~ 
Co. v. Smith, 39 Hun 332 [aff 101 N. 
Y. 684]; Chemung Nat. Bank y. El- 
mira, 6 Lans. 116 [rev on other 
grounds 53 N.Y. 49]; Peo. v. Adams, 
10 N.Y.S. 295 [mod on other grounds 
26 N.E. 746, 125 N.Y. 471]. 

S.D.—Bandow v. Wolven, 107 N.W. 
204, 20 S.D. 445 [mod 120 N.W. 881, 
23 S.D. 124]. 

‘Vt.—City of Montpelier v. Central 
Vermont Ry. Co., 93 A. 1047, 89 Vt. 
36; Smith v. Hard, 17 A. 481, 61 Vt. 
469; Blodgett v. Holbrook, 39 Vt. 336. 

Wis.—Marshall vy. Benson, 4 N.W. 
385, 762, 48 Wis. 558; Mitchell v. 
Pillsbury, 5 Wis. 407. 

[a] Variations or omissions held 
immaterial.—(1) A verification that 
the roll was made according to as- 
sessor’s “best knowledge and belief” 
instead of “according to law” as re- 
quired by statute. Daly v. Fisk, 134 
A. 169, 104 Conn. 579. (2) Failure of 
affidavit, in stating that the property 
is correctly set forth, to include the 
words “in the manner and value 
thereof stated therein, according to 
the mode required by law.” State v. 
Seahorn, 39 S.W. 809, 139 Mo. 582. 
(3) Failure of affidavit to show for 
what county affiant is assessor, where 
the designation of the book shows 
that it is for a particular county. 
Taft v. McCullock, 37 S.W. 499, 135 
Mo. 588. (4) Omission of the word 
“taxable” in describing the personal 
estate included in the assessment and 
omission of the words “and such 
other property as is exempt by law 
from taxation,” in showing the prop- 
erty excluded from the assessment. 
Parish v. Golden, 35 N.Y. 462. (5) 
Statute requiring oath to state that 
roll contains a true statement of the 
taxable personal estate of every per- 
son or corporation named in the roll 
is substantially complied with al- 
though oath omits the words “or cor-. 
poration” since “person” is sufficient- 
ly comprehensive to include corpora- 
tion. ~In re Adler? 78 =N.Y.S.) 690, -76 
App.Div. 571 [aff 66 N.E. 929, 174 N.Y. 
287]. (6) Although the affidavit uses 
the singular pronoun “I” it is suffi- 
cient if it is signed by the majority 
of the board of assessors where the 
blank used is one adapted to places 
where there is but a single assessor. 
Marshall vy. Benson, 4 N.W. 385, 762, 
48 Wis. 558. (7) Where the jurat to 
the final oaths of listers describes 
NRE a Sac SRS Ihe Pree ei ee OE SES 
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by the legislature will render the verification insuffi- 
cient.°? If the statute expressly designates the offi- 
cer who shall administer the oath when the verifica- 
tion 1s sworn to, the assessment is invalid if the 
oath is taken before another officer;2* but failure 
of the jurat or affidavit to give the name so that it 
1s not apparent whether or not the officer who «d- 
ministered the oath acted within his territorial ju- 
risdiction is not a fatal defect since it will be pre- 
sumed that the officer acted legally;*7 and it has 
signature of the 
officer who administers the oath is a mere irregularity 
which does not avoid the assessment.?§ 
cate not signed by the assessor is fatally defective ;*° 
but his failure to sign an affidavit has been held 
immaterial where the oath has been in fact admin- 
istered and the required affidavit is attached with 
the certificate of the administering Officer that it has 
been subscribed and sworn to as required;*® and 
an assessor may properly sign an oath through his 


been held that the omission of the 


authorized agent.*! 


Time of certification or verification. The date of 
the certificate or verification is not generally so im- 
portant that an error or informality therein will 


them as listers, failure to add the 
designation of their office arfter their 
names is immaterial. City of Mont- 
pelier v. Central Vermont Ry. Co., 93 
A. 1047, 89 Vt. 36. 

[b] ‘Where no form is prescribed 
by statute a certificate is as sufficient 
where the assessor writes that he 
swears that he has done the things 
required as where he states that he 
certifies to having done such things. 
State v. Western Union Tel. Co., 4 
Nev. 338. 

‘35. Shattuck v. Bascom, 12 N.E. 
2838,.105 N.Y. 39; Brevoort v. Brook- 
lyn, 89 N.Y. 128; Van Rensselaer v. 
Witbeck, 7 N.Y. 517, Seld. Notes 27 
{rev 7 Barb. 133, 4 How.Pr. 381]; 
Richardson v. Howard, 120 N.W. 768, 
23 S.D. 86; Friedner v. City of Gal- 
weston, (Tex.Civ.App.) 229 S.W. 950. 

[a] Variations and omissions held 
material.—Omission of statement re- 
quired by statute, that the assessors 
“have together personally examined, 
within the year past” each item of as- 
sessable property. Brevoort v. Brook- 
lyn, 89 N.Y. 128. See Kane v. Brook- 
lyn, 21 N.E. 1053, 114 N.Y. 586 (hold- 
ing statute requiring at least two of 
nine assessors to swear to fact “that 
they have together personally exam- 
ined, within the year past, each and 
every lot or parcel,” sufficiently com- 
plied with where affidavit of nine as- 
sessors stated “that at least two of 
the assessors have together personal- 
ly examined,” etc.). 

36. Orlando v. Equitable Bldg., 
etc., Assoc., 33 So. 986, 45 Fla. 507; 
Potter v. Lewis, 51 A. 5, 73 Vt. 367; 
Meacham v. Newport, 40 A. 729, 70 
Vt. 264. 

But see Graham v. Mutual Realty 
Co., 134 N.W. 43, 22 N.D. 423 (holding 
that the fact that an assessor's return 
was verified before the city auditor, 
instead of the county auditor, as pro- 
vided by statute, will not in itself in- 
validate the assessment). 

37. Merriam v. Coffee, 20 N.W. 389, 
16 Neb. 450; Coleman v. Shattuck, 
62 N.Y. 348 [aff 2 Hun 497, 5 Thomps. 
&C. 34]; Lee v. Crawford, 88 N.W. 
97, 10 N.D. 482. See also Chemung 
Nat. Bank vy. Elmira, 6 Lans. (N.Y.) 
116, 123 [rev on other grounds 53 N. 
Y. 49] (“It is to be assumed that the 
assessment roll had a proper state- 
ment at the beginning; that it was a 
list of the taxable inhabitants of the 
city and county where it was made 
This was sufficient if a venue 


up. 
was necessary’’). 

38. Corbet v. Rocksbury, 103 N. 
W. 11, 94 Minn. 397; Avant v. Flynn, 


49 N.W. 15, 2 8.D. 153. 
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verification was 


a nullity.*8 
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vitiate the assessment,*? but if it shows that the 


made before it could legally be 


done, the verification is invalid and the assessment 


Physical attachment. A statute requiring the as- 
sessor to make and attach his oath to the assess- 
ment roll is sufficiently complied with if the oath 
is actually taken and in some way reasonably con- 
nected with the assessment roll although it is not 
physically attached thereto;** .and if all that the 
statute requires is that the assessors take oath it is 
immaterial that a certificate showing the oath to 
be taken is not annexed to the roll if the oath has 
in fact been taken.*® 

Place of attachment. 
consists of several volumes a verification attached 
to only one of them and in no way identifying or 
comprehending the other volume or volumes is in- 
sufficient ;*° but if the oath is not expressly required 
to appear at the end of the roll it may be attached to 


Where the assessment roll 


any part if it contains words which inelude the 


39. Dickison vy. Reynolds, 12 N.w. 
24, 48 Mich. 158. 

40. Bandow v. Wolven, 107 N.W. 
204, 20 S.D. 445 [mod 120 N.W. 881, 
235 S:D." 124). 

41. Reed v. Cedar Rapids, 116 N. 
W. 140, 188 Iowa 366. 

_ 42. Cal.—Miller v. Kern County, 
90. Pao 1 bONCal 797 

Mich.—Dickison y. Reynolds, 12 
N.W. 24, 48 Mich. 158. 

Mo.—State y. Hurt, 20 S.W. 879, 113 


Mo. 90. 
N.Y.—Peo. v. Jones, 12 N.E. 711, 
106 N.Y. 330; McMahon v. Palmer, 6 


N.E. 400, 102 N.Y. 176, 55 Am.R. 796 
[aff 10 S.Ct. 324, 133 U.S. 660, 33 L.Ed. 
772]; People ex rel. Troy Gas Co. v. 
Hall, 128 N.Y.S. 361, 143 App.Div. 
756 [aff.96 N.E. 933, 203 N.Y. 312). 
Vt.—Wilmot v. Lathrop, 32 A. 861, 
67 Vt. 671; Chandler v. Spear, 22 Vt, 
388. 
[a] Delay in verifying assessment 
rolls (1) is immaterial where no in- 
jury results to the taxpayer and the 
verification was made before any at- 
tempt to enforce the tax. Miller v. 
Kern County, 90 P. 119, 150 Cal. 797. 
(2) But delay in attaching the certifi- 
cate and oath will invalidate the as- 
sessment where the delay is preju- 
dicial to the taxpayer in that it de- 
prives him of his right to contest the 


assessment on appeal. Bartlett v. 
Wilson, 8 A. 321, 59 Vt. 28. See 
Walker v. Burlington, 56 Vt. 131 


(where failure to certify list until 
long after time prescribed by law was 
apparently held to invalidate the as- 
sessment). 

{b] Error as to year.—Where af- 
fidavit appears to have been made in 
the year prior to that for which the 
assessment is made, and the evidence 
shows affidavit in fact to have been 
made. in the proper year, the error 
will be disregarded as merely cleri- 


cal. State v. Hurt, 20 S.W. 879, 113 
Mo. 90. 
[cj] Statute as to time directory.— 


Unless the making of the oath is ab- 
solutely prohibited at any other time 
a statutory provision as to the time 
of making the oath is directory mere- 
ly and the assessor may take the oath 
at any later time while the roll is 
still under his control or he may take 
a new oath to correct a defective 
original one. Rome, etc., R. Co. v. 
Smith, 39 Hun 332 [aff 101 N.Y. 684]. 

{d] True time of administering 
oath may be shown by parol.—W il- 
mot v. Lathrop, 32.A. 861, 67 Vt: 671. 

43. Westfall v. Preston, 49 N.Y. 
349; Smith v. Mosher, 9 N.Y.S. 786; 
Peo. v. Golding, 106 N.Y.S. 821, 55 


entire assessment;** and although the original list 
be not duly authenticated, yet if in a supplemental 
list adequately authenticated the original list is ex- 


Misc. 425; Lee v. Crawford, 88 N.W. 
97, 102 N.D, 482. 

[a] Verification before time pre- 
scribed for making changes and cor- 
rections resulting from appeals and 
Seen ween v. Preston, 49 N.Y. 

44. Hannan v. First Nat. Bank, 269 
F. 527 [appeal dism 45 S.Ct. 9, 266 U. 
S. 638, 69 L.Ed. 482]. See Irwin v. 
Ontario, 3 F. 49, 18 Blatchf. 259 (hold- 
ing that where affidavit and roll are 
filed separately, but at the same time 
and as a whole, they will be regarded 
as having been physically attached 
together as one whole when they were 
filed). See also Nebraska cases su- 
pra § 902 note 29. But see Brink v. 
Dann, 144 N.W. 734, 33 S.D. 81 (hold- 
ing assessment invalid because oath 
was not physically attached although 
oath was actually taken and laid in 
the assessment roll for there was no 
presumption that it would remain 
there when not attached). 

[a] Reasons for rule.—‘‘We think 
this was intended to be and is the 
construction that should be given to 
this statute and that it is not neces- 
sary that the oath be physically at- 
tached to the papers constituting the 
assessment roll, provided the oath is 
taken and is in some way reasonably 
connected with the assessment roll. 
The essential requirements were that 
the assessor should make the oath 
and return it with the assessment 
roll, so that it may be known wheth- 
er he has complied with the statutes 
or otherwise. The evidence shows 
that the assessment lists for 1915 
were placed in the county auditor’s 
office, where they were kept in a 
cabinet case containing a number of 
drawers. The assessment lists were © 
alphabetically arranged, and a sepa- 
rate cover was placed over those em- 
braced under each letter, and then 
they were placed in the drawers of 
this cabinet. The oath of the asses- 
sor was pasted on the inside of each 
drawer. The assessor also returned 
his book, containing a statement of 
these assessments, and his oath was 
attached to this book. We think fhis 
was a sufficient attachment of the 
oath to the rolls to comply with the 
statute.” Hannan y. First Nat. Bank 
of Council Bluffs, Iowa, 269 F. 527, 
536 [appeal dism 45 S.Ct. 9, 266 U.S. 
638, 69 L.Hd. 482]. 


45. Blodgett v. Holbrook, 39 Vt. 
336. 
46. State v. Cook, 82 Mo. 185; 


Thompson Ely Realty Co. v. Fitz, 131 
ING omen oO Os 
47. Ward v. Brooklyn, 53 N.Y.S. 
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pressly referred to as containing the assessment for 
that year the entire list will be considered as duly 


authenticated.*8 


[§ 904] bb. Certificate as to Valuation. 
the statutory form of certificate or verification pre- 
seribes the use of certain words or terms to show 
that the assessors have valued and estimated the 
property listed in the precise manner prescribed by 
law, an omission of such words or terms is generally 
held to be a fatal defect;*® and if certificate shows 
affirmatively that a method of valuation other than 
that prescribed by law has been followed, the assess- 


ment is invalid;®° but immaterial 


tions or errors, made in good faith, with respect to 
the prescribed terms or words will not vitiate the 


certificate or verification.*! 


[§ 905] (3) Presumptions as to Authentication.°? 


41, 32 App. Div. 430 [aff 58 N.E. 1093,, 
164 N.Y. 591). 

48. Bangor v. Lancey, 21 Me. 472. 

49. lowa.—Warfield-Pratt-Howell 
Co. v. Averill Grocery Co., 93 N.W. 80, 
119 Iowa 75. 

Mich.—Paldi v. Paldi, 47 N.W. 510, 
84 Mich. 346; Westbrook v. Miller, 3 
N.W. 916, 64 Mich. 129; Daniels v. 
Watertown Tp., 21 N.W. 350, 55 Mich. 
376; Gilchrist v. Dean, 21 N.W. 330, 
55 Mich. 244; Sinclair v. Learned, 16 
N.W. 672, 51 Mich. 335; Dickison v. 
Reynolds, 12 N.W. 24, 48 Mich. 158; 
Silsbee v. Stockle, 7 N.W. 160. 367, 
44 Mich. 561; Hogleskamp v. Weeks, 
37 Mich. 422; Clark v. Crane, 5 Mich. 
oS WT fis NG ool B Maa rf 

N.Y.—Shattuck v. Bascom, 12 N.E. 
283, 105 N.Y. 39; Van Rensselaer v. 
Witbeck, 7 N.Y..517,. Seld. Notes 27 
[rev 7 Barb. 133, 4 How.Pr. 381]; In- 
man v. Coleman, 37 Hun 170; Hinck- 
ley v. Cooper, 22 Hun 253; Beach v. 
Hayes, 58 How.Pr. 17. See also Peo- 
ple v. Fowler, 55 N.Y. 252 (holding 
mandamus will not lie to compel as- 
sessors. to make oath required by 
statute when they have not in fact 
ae property in prescribed meth- 
00 )s 
S.D.—Richardson v. Howard, 120 N. 
W. 768, 23 S.D. 86. 

2 Vt.—Walker v. Burlington, 56 Vt. 
sulk 

Wis.—Scheiber v. Kaehler, 5 N.W. 
817, 49 Wis. 291; Marshall v. Benson, 
4 N.W. 385, 762, 48 Wis. 558. 

[a] Negation of price for which 
property would sell at “forced or auc- 
tion sale.”’—(1) Where the assessor 
is required to certify that he has as- 
sessed the property at its true cash 
value, and not at what it would sell 
for at a forced or auction sale, an 
omission of the words “and not at the 
price it would sell for at a forced or 
auction sale,’ is fatal. Daniels v. 
Watertown Tp., 21 N.W. 350, 55 Mich. 
376; Sinclair v. Learned, 16 N.W. 672, 
51 Mich. 335. (2) Even an omission 
from the certificate of the words “or 
auction” between the words “forced” 
and “sale” is fatal to the validity of 
the assessment. Dickison v. Reyn- 
olds, 12 N.W. 24, 25, 48 Mich. 158 
(“This certificate is no mere matter 
of form. It has been prescribed by 
the legislature on reasons supposed 
to be imperative, and for the purpose 
of correcting a notorious and very 
serious abuse. The statutory re- 
quirement has always been that the 
supervisor Should assess property at 
its cash value, and that he should 
certify the fact; but in their anxiety 
to make the assessment low, it has 
been customary for these officers to 
assess at a fraction of the cash value 
only, while they excused themselves 
in their consciences by some such 
sophistry as that, if the property 
were put up to a forced or auction 
sale, it would bring no more than they 
had assessed it at. The legislature 
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[§§ 903-906 


The regularity and legality of all acts essential to 
the validity of the certificate or verification, to an 


assessment roll, will be presumed if nothing to the 


Where 
tive evidence.°? 


cate.°# 


or slight varia- 


contrary affirmatively appears or is shown by posi- 


[§ 906] (4) Contradiction of Affidavit or Certifi- 
Statements in a certificate as to the use of 
the correct mode of valuation cannot be contradicted 
by the taxpayer in any proceeding to collect the 
tax;>> and as assessors are estopped to deny the 
statements in their certificate or verification of the 
assessment roll, their admissions or declarations are 
not admissible in contradiction of such statements.°* 
The legislature may properly provide that an as- 
sessor shall not be allowed to contradiet in any court 


or place, by his oath or testimony, any affidavit or 


undertook to render this subterfuge 
impossible by requiring the super- 
visor to certify that he had assessed 
the true cash value, and not at what 
it would sell for at forced or auction 
sale; and as the legislature has 
deemed these words necessary to pre- 
vent evasions, we are not at liberty 
to dispense with them”). Compare 
Blue Iron Mining Co. v. Negaunee, 63 
N.W. 202, 105 Mich. 317 (holding that 
where the negation is “and not at the 
price it would sell for at a forced auc- 
tion sale,’ the omission of the word 
“auction” is not fatal as “forced 
sale” necessarily includes a “forced 
auction sale’). (3) Use of the words 
“fixed or auction sale’ is not suffi- 
cient compliance with such a statute. 
Paral v. Paldi, 47 N.W. 510, 84 Mich. 

[b] Omission of “cash.”—The au- 
thorities generally hold that there 
is a marked distinction between the 
term “full and true value’ and the 
term ‘full and true cash value,’ and 
that the omission of the word ‘‘cash” 
required in the oath is a material de- 
parture from the form of oath pre- 
scribed by statute. Hogleskamp v. 
Weeks, 37 Mich. 422; Richardson v. 
Howard, 120 N.W. 768, 23 S.D. 86. See 
Moore v. Turner, 438 Ark. 243 (hold- 
ing, in accordance with view that 
verification requirement is directory, 
the failure of affidavit to state as re- 
quired that land had been appraised 
at its “true value in money,’ was not 
fatal). 

50. Hurd v. Raymond, 15 N.W. 514, 
50 Mich. 369. But see Wauwatosa v. 
Gunyon, 25 Wis. 271 (sustaining an 
oath which added after the words 
“the full value thereof” in the pre- 
scribed form, the words “at the rates 
established by the county board of 
assessors”). 

[a] Ilustration.—Where, instead 
of simply stating that the property 
has been estimated at the cash value, 
it is added “as is customary by as- 
sessors,”’ the reference to what is 
customary by assessors shows the 
use of a criterion which the law does 
not recognize and renders the assess- 
ment invalid. Hurd v. Raymond, 15 
N.W. 514, 50 Mich. 369. “4 

51. Mich.—Blue Iron Min, Co. v. 
Negaunee, 63 N.W. 202, 105 Mich. 317; 
Fay v. Wood, 32 N.W. 614, 65 Mich. 
390; Dickison v. Reynolds, 12 N.W. 
24, 48 Mich. 158; McCallum vy. Beth- 
any Tp., 4 N.W. 164, 42 Mich. 457, 

Neb.—Merriam v. Coffee, 20 N.W. 
389, 16 Neb. 450. 
ish te eee v. Hewitt, 13 N.Y.S. 

Vt.—Brock v. Bruce, 2 A. 598, 58 
vt. 261. 

Wis.—Marshall v. Benson, 4 N.W. 
385, 762, 48 Wis. 558; Wauwatosa v. 
Gunyon, 25 Wis. 271. 

{a] TIllustration.—Where, 


t in an 
assessor’s certificate, 


the lands are 


certificate made or signed by him as such assessor ;°7 


certified to be assessed at the “cash 
value” instead of the “true cash val- 
ue,” as required by law, but in an- 
other part of it personal property is 
certified as assessed at its “true cash 
value as aforesaid,” the omission of 
the word “true” in the first place is a 
mere clerical error and not fatal. 
Dickison v. Reynolds, 12 N.W. 24, 48 
Mich. 158. 

52. Presumptions as to validity of 
assessments generally see supra § 


762. 
53. Conn.—Daly v. Fisk, 134 A. 
169, 104 Conn. 579. 
Mich.—yYelverton v. Steele, 36 Mich. 
62; Bird v. Perkins, 33 Mich. 28. 
Neb.—Merriam v. Coffee, 20 N.W. 
389, 16 Neb. 450. , 
N.Y.—Colman v. Shattuck, 62 N.Y. 
348 [aff 2 Hun 504, 4 Thomps.&C. 42]. 


N.D.—Lee v. Crawford, 88 N.W. 97, 
10 N.D.> 482. 


Okl.—Com’rs of Garfield County v. — 


Field, 162 P. 733, 63 Okl. 80. 
Vt.—Blodgett v. Holbrook, 39 Vt. 


336. 
But see Brink v. Dann, 144 N.W. 
734, 33 S.D. 81 (apparently refusing 


to indulge in presumptions in favor 
of sufficiency of oath). 

[a] Authority of two of three as- 
sessors to act.—Since there is no 
doubt of the authority of two asses- 
sors to act where a third fails to do 
so, if the roll is verified by only two 
assessors it will be presumed that the 
third failed to act. Colman v. Shat- 
tuck, 62 N.Y. 348 [aff 2 Hun 504, 5 
Thomps.&C. 42]. 

[b] Presumption that certification 
was not made prematurely.—Where 
the statute allows three days for re- 
view and certificate is made on the 
third day, it will be presumed that 
certification was not made until after 
five P. M. on that day at which time 
the time for review expired and only 
after which the certification could 
lawfully be made. Yelverton v. 
Steele, 36 Mich. 62. 

‘[e] Signature of officer adminis- 
tering oath presumed genuine.—Mer- 
Piece v. Coffee, 20 N.W. 389, 16 Neb. 

54. Operation and conclusiveness 
of tax rolls see infra § 920. 

55. Gamble v. East Saginaw, 5 N. 
W. 416, 43 Mich. 367. 

56. Brooklyn El. R. Co. v. Brook- 
lyn, 42 N.Y.S. 688, 11 App.Div. 127 
Laff 38 N.Y.S. 154, 16 Misc. 416]. 

57. Marshall v. Benson, 4 N.W. 
385, 762, 48 Wis. 558; Plumer v. 
Marathon County, 50 N.W. 416, 46 
Wis. 163. See State v. Willcuts, 128 
N.W. 97, 1438 Wis. 449 (holding St. 
[1898] § 1059, as amended by L. [1909] 
ce 490, requiring the assessor in mak- 
ing his assessment to assess for each 
of the three preceding years any prop- 
erty omitted from the assessment for 
any of such years, and L. [1907] ¢ 371, 
relieving the assessor from acting as 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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and such a statute prevents impeachment by un- 
sworn statements of an assessor as well as “his oath 


or testimony.”>8§ 


[§ 907] (5) Curative Statutes.°° 
thentication are generally regarded not as jurisdic- 
tional but as mere irregularities to which a curative 


statute may properly apply.°° 


[§ 908] 4. Completion, Return, and Filing—a. In 
Where, in order to furnish official evi- 
dence of the assessment and to make the same open 
to the inspection of the interested public, it is pro- 


General. 


vided that the assessment roll or 


pleted, shall be returned to a designated office or 
officer and placed on file, such requirement is gen- 
erally considered imperative so that compliance 
therewith is essential to the validity of proceedings 
The roll is generally 
regarded as sufficiently filed if it has been deposited 
and is physically present in the proper office al- 
though the elerk has failed to mark it “filed,’’®? 
or to note the date of its filing;** but a roll left 


for enforcement of the tax.*! 


a member of the board of review and 
requiring him, instead, to attend the 
meeting of the board when desired 
and submit to examination under 
oath respecting his assessments, re- 
pealed section 1063, prohibiting any 
assessor by his oath or testimony 
from contradicting or impeaching any 
affidavit or certificate made or signed 
by him as such, so far as the latter 
statute interfered with the duties im- 
posed on the assessor by the former 
statutes, the latest statute repealing 
by implication a former statute on the 
Same subject, where they cannot both 
be reasonably given full effect); Tier- 
ney v. Union Lumbering Co., 2 N.W. 
289, 47 Wis. 248 (holding that statute 
does not forbid admission of as- 
sessor’s testimony where he has failed 
to make an affidavit or certificate). 

58. Marshall v. Benson, 4 N.W. 
385, 762, 48 Wis. 558. 

59. Curative statutes generally see 
infra § 921. 

60. U.S.—Williams Vv. Albany 
County, 7 S.Ct. 1244, 122 U.S. 154, 30 
L.Ed. 1088. 

Ariz.—Wallapai, etc., Co. v. Terri- 
tory, 84: Ps.85, 9 Ariz. 373. 

Cal.—Stuart. v. Smith, 262 P.: 348; 
87 Cal.App. 552; Joslin v. Shaffer, 225 
P. 307, 66 Cal.App. 9. 

Conn.—Daly v. Fisk, 134 A. 169, 104 
Conn. 579. 

Kan.—Shoup v. Central Branch 
Union Pac. R. Co., 24 Kan. 547. 

Mo.—State ex rel. Howard v. Tim- 
brook’s Estate, 144 S.W. 843, 240 Mo. 
226. 

N.M.—Williams v. Van Pelt, 295 P. 
418. 

N.Y.—People v. Turner, 40 N.E. 400, 
145 N.Y. 451 [aff 18 S.Ct. 38, 168 U. 
S. 90, 42 L.Ed. 392]; Ensign v. Barse, 
14 N.E. 400, 15 N.B. 401, 107 N.Y. 329; 
Cone v. Lauer, 115 N.Y.S. 644, 131 
App.Div. 193 [aff 115 N.Y.S. 1116, 
131 App.Div. 193, appeal dism 92 N.E 
1081, 198 N.Y. 5971); In re Hast Ave. 
Baptist Church, 11 N. Vie Si ais, on, un 
590. But see ‘People Vv. Pulver, 235 
N.Y.S. 655, 226 App.Div. 416 (dictum 
to effect that failure to sign and veri- 
fy an assessment roll is a jurisdic- 
tional defect not affected by curative 
statute). 

N.D.—State Finance Co. v. Mather, 
109 N.W. 350, 15 N.D. 386. 

Pa.—-Townsen V. Wilson, 9 Pa. 270. 
See People v. Kimmel, 154 N.E. 97, 
323 Ill. 261 (holding, under a statute 
providing that errors not affecting 
substantial justice of the law shall 
not vitiate or affect the tax and any 
omission may be supplied at the dis- 
cretion of the court, that the court, in 
an action to collect taxes, may prop- 
erly permit attachment of affidavit 
to assessment book which assessor 
had omitted to attach). 

But see Morrill v. Taylor, 6 Neb. 
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at the clerk’s residence by a mail carrier and not 
opened or marked “filed” by him for several days 


is not to be considered legally filed until on the day 


Defects in au- 


it was opened and marked filed where the taxpay- 
er’s right of review would be lost if the filing were 
considered as having taken place earlier.*4 


If the 


statute requires the roll to be accepted in writing 


list, when com- 


236 (where it-is said that assessor’s 
failure to make and attach oath re- 
quired by law is a jurisdictional de- 
fect not curable by curative statute). 

[a] Failure of assessor to make 
and attach affidavit required by law 
is a mere irregularity which may’ be 
cured by subsequent curative statute. 
Matter of Lamb, 41 N.Y.S. 858, 51 
soaks 633 [aff 24 N.E. 1100, 121 N.Y. 
[b] Failure of assessor to sign as- 
sessment roll is not jurisdictional and 
as it may be dispensed with by the 
legislature it may be cured by subse- 
quent curative statute. Ensign v. 


Barse, 14 N.E. 400, 15 N.E. 401, 107 
Nes 329. 
61. U.S.—Overman v. Parker, 18 


How. 137, 15 L.Ed. 318 [rev 18 F.Cas. 
No. 10,623, Hempst. 692]. 
Mass.—Thayer v. Stearns, 1 Pick. 
ee Blossom vy. Cannon, 14 Mass. 
Mich.—Grand Rapids v. Blakely, 40 
Mich. 367, 29 Am.R. 539. 
Miss.—Wolfe v. Brown, 11 So. 879. 
See Brigins v. Chandler, 60 Miss. 862 
(holding failure to file roll not fatal 
objection where roll has been deliv- 
ered to clerk of court to be by him 
dealt with as the law required). 
N.H.—Homer v. Cilley, 14 N.H. 85. 
But see Pittsfield v. Barnstead, 40 
N.H. 477; Scammon v. Scammon, 28 
N.H. 419; Smith v. Bradley, 20 N.H. 
117 (all holding that. where the stat- 
ute does not require the roll to be filed 
until after the taxes are collected the 
purpose of the filing is merely to pre- 
serve the evidence of the assessment 
and its omission cannot invalidate 
the assessment). 
N.Y.—Cromwell v. Wilson, 5 N.Y.S. 


474. See People v. Burhans, 25 Hun 
186 (construing statute providing 
that assessment rolls shall, in towns, 


villages, and cities, be delivered to 
the town, village, or city clerk or 
other officer to whom such rolls are 
or may be required by law to be de- 
livered, to require the delivery of the 
rolls to the town clerk except in cases 
where the city or village charter re- 
quired the roll to be delivered to some 
other officer). 

Vt.—Godfrey v. Bennington Water 
Co., 55 A. 654, 75 Vt. 350; Ayers v. 
Moulton, 51° Vt.. 115; Howard. .v. 
Shumway, 13 Vt. 358; Doe ex dem. 
Mix v. Whitlock, 1 Tyler 305. See 
also Bartlett v. Wilson, 8 A. 321, 59 
Vt. 23 (holding that a written notice 
to a taxpayer, stating the amount of 
his assessment and the time and place 
when his objections to it will be 
heard, does not cure a defective com- 
pliance with the law requiring the as- 
sessment list to be filed in the town 
clerk’s office). ‘ 

[a] Alteraative place of filing suf- 
ficient compliance.—A statute requir- 


‘a copy thereof in their office, or, 


by a board of commissioners before it is filed, the 
roll is invalid if it is not properly accepted although 
it may have been filed;®® and under some statutory 
systems an assessment roll is not complete so that 
it will authorize the levy of a tax until it has been 
acted upon, and changed as ordered, by a board of 
equalization or other body.*® 

[§ 909] b. Effect of Delay. There are a number 
of authorities which seemingly hold, without reserve, 
that a statutory requirement that the assessment 
roll be completed and filed on or before a certain 
day is mandatory so that a delay in making the return 
beyond the time limited will invalidate the assess- 
ment;°* but according to others the rule appears 


ing the assessors to deposit the list or 
if 
there is no office, with their chair- 
man, for public inspection, is suffi- 
ciently-complied with by a leaving of 
the list with the chairman in the ab- 
sence of any evidence that the as- 
sessors had an office appropriated to 
their use. Westhampton v. Searle, 
127 Mass. 502. See Sprague v. Bailey, 
19 Pick. (Mass.) 436 (holding that 
where there is no assessors’ office, and 
the assessors have not appointed one 
of their number chairman, the list 
might be left with the one who did 
all the writing and therefore might 
be deemed the principal assessor). 

{b] Statute requiring assessor to 
return “a fair copy of the assessor’s 
book,” does not require that an addi- 
tional copy be made out and returned 
but simply that the original book 
shall be returned in a fair and legible 
condition. State v. Lounsberry, 28 S. 
W. 448, 125 Mo. 157. 

[ec] Waiver of  chjections.—Ir- 
regularities in returning municipal 
taxes, and even an omission to return, 
are waived by pointing out property 
to be levied on under a tax execution, 
the isSuance of which presupposes a 
return duly made. Athens Nat. Bank 
v. Danforth, 7 S.E. 546, 80 Ga. 55. 

62. Bettison v. Budd, 21 Ark. 578; 
Aultman vy. Fleming, 113 So. 200, 147 


Miss. 127; Mills v. Scott, 62 Miss. 
525. 

63. Brock v. Bruce, 2 A. 598, 58 Vt. 
261; Blodgett v. Holbrook, 39 Vt. 336. 


But see Bundy v. Wolcott, 10 A. 756, 
59 Vt. 665 (where no note was made 
of date of filing and was held invalid 
but apparently on other grounds). 

64. People v. Sheppard, 68 N.Y.S. 
426, 33 Misc. 453. 

65. Rayburn vy. Kuhl, 10 Iowa 92. 

66. Henry v. Sargeant, 13 N.H. 321, 
40 Am.D. 146; Henry v. Chester, «15 
Vt. 460; Baker v. Paxton, 215 P. 257, 
29 Wyo. 500. 

67. U.S.—Parker v. 18 
How. 1387, 15 L.Ed. 318. 

Conn.—Thames Mfg. Co. v. Lathrop, 
7 Conn. 550. 

Ill.— Billings v. Detten, 15 Ill. 218; 
Marsh vy. Chesnut, 14 Ill. 223. 

Miss.—Hunter v. Bennett, 115 So. 
204, 149 Miss. 368; Seals v. Perkins, 
51 So. 806, 52 So. 584, 96 Miss. 704; 
Farnsworth Lumber Co. v. Fairley, 
28 So. 569; Farasworth Lumber Co. v. 
Fairley, 27 So. 886; Preston v. Banks, 
14 So. 258, 71 Miss. 601; Carlisle v. 
Goode, 15 So. 119, 71 Miss. 453; Pearce 
v. Perkins, 12 So. 205, 70 Miss. 276; 
Osburn vy. Hide, 8 So. 514, 68 Miss. 45; 
Fletcher v. Trewalla, 60 Miss. 963; 
Mitchum v. McInnis, 60 Miss. 945; 
Stovall v. Connor, 58 Miss. 138. 

Vt.—Grout v. Johnson, 50 A. 1959, 
73 Vt. 268; Meacham v. Newport, 40 
A, 729, 70 Vt. 264. See Smith v. Blair, 


Overman, 
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to be that while the assessment is vitiated if the 
delay is prejudicial to the rights of the taxpayer,°* 
a statutory requirement as to time of completion and 
delivery is otherwise directory so that. mere delay 
is not fatal to the assessment ;®® and the legislature 
by applicable curative statute may properly render 
delay in completion and filing an immaterial irregu- 
larity;7° but a statute providing that failure of the 
assessor to return the assessment roll on the day 
named for its return shall not invalidate the assess- 
ment has been construed to eure only trifling and 
immaterial delay.7+ : 

[§ 910] c. Evidence of Return and Filing. The 
fact that an assessment roll cannot be found in the 
office where the law requires it to be kept does not 
establish that the roll was not regularly filed there ;*” 
and after a number of years have passed it may be 
presumed, in the absence of evidence to the contrary, 
that the assessors did not neglect to return and file 
the assessment roll.7? In the absence of evidence 
to the contrary an assessment roll filed in the prop- 
er office will be presumed to have been filed in due 
time.7* Where the statute does not require the time 
of filing to appear upon the roll itself the fact may 


32 A. 504, 67 Vt. 658 (holding that if 
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Ferris, 86 N.Y.S. 600, 91 App.Div. 223; 
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be shown by the testimony of any person acquainted 
with the facts.7° i ‘ yy 

[§ 911] d. Notice of Completion and Filing. 
While it seems that the filing of the assessment roll 
may operate as constructive notice of its contents,*® 
and it is within the legislative province to dispense 
with any formal notification and to provide that the 
return and filing of the assessment roll shall be no- 
tice to all persons of that fact and of the contents 
of the roll, and of the time within whieh to file 
objections and ythe place where the same will be 
heard,’ if the statute requires public notice to be 
given of the completion and filing of the assessment 
roll, in order that taxpayers may be informed of 
their opportunity to examine their assessments and 
present objections, the requirement is Jurisdictional 
and must be complied with;**® but if the sole purpose 
of the notice requirement is to start the running 
of the time limit within which the taxpayer can 
have a review it seems that failure to give notice 
does not vitiate the assessment but merely leaves 
the taxpayer an unlimited right of review.’® If the 
statute provides that any legal notice will do, the: 
notice may properly be given by the posting of no- 


579, 65 Miss. 222. See Moore v. Tur- 
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the list itself is properly filed so that 
the taxpayer is accorded full rights 
of inspection and appeal the assess- 
ment is not invalidated because of 
noncompliance with a statute requir- 
ing a copy of the list to be filed for 
the use of the listers’ successors). 

[a] Reasons for rule.—‘‘That the 
return should punctually be made, is 
indispensable. <A different principle 
would nullify the law, and produce 
the general inconvenience arising 
from an unlimited return. No person, 
in such case, could know, when he 
might inspect his list; and if the re- 
turn was late, no time either for re- 
flection, or preparation for a review, 
could be had.” Thames Mfg. Co. v. 
Lathrop, 7 Conn. 550, 555. 

[b] Extension of time by board of 
supervisors permitted.—(1) A _ stat- 
ute permitting an extension of time 
for filing by the board of supervisors 
in no way authorizes an extension of 
time by the auditor of public accounts 
and despite an extension by the latter 
an assessment roll returned after the 
time prescribed is invalid. Bennett v. 
Maxwell, 34 So. 226, 82 Miss. 70. (2) 
And if the board of supervisors is 
authorized to extend the time for 
only one month an extension for two 
months does not validate a return 
made at that time and without giving 
the taxpayer an opportunity to ob- 
ject. McGuire v. Union Inv. Co., 25 
So. 367, 76 Miss. 868 [dist Herndon 
v. Mayfield, 31 So. 103, 79 Miss. 533 
(where extension for one month was 
held valid)]. (3) There can be no 
legal extension of time unless the 
minutes of the board show that the 
extension was granted. Hunter vy. 
Bennett, 115 So. 204, 149 Miss. 368. 

68. Watson v. Campbell, 19 S.W. 
668, 56 Ark. 184. 

F 69. Ark.—Moore v. Turner, 43 Ark. 
43. 

Iowa.:—Burlington Gas Light Co. v. 
Burlington, 70 N.W. 628, 101 Iowa 458. 

Md.—Union Trust Co. of Maryland 
v. State, 81 A. 873, 116 Md. 368; Car- 
stairs v. Cochran, 52. A. 601, 95 Md. 
488 [aff 24 S.Ct. 318, 193 U.S. 10, 48 
L.Ed. 596]. - ; 

Neb.—Burlington, ete., R. Co. v. Sa- 
ung County, 11 N.W. 854, 12. Neb. 


Nev.—State v. Northern Belle Mill, 
etc., Co., 15 Nev. 385; State v. Western 
Union Tel. Co., 4 Nev. 3388. 

N.Y.—People v. Haupt, 10 N.E. 871, 
104 N.Y. 377; Rose v. Elliott, 218 N.Y. 
S. 185, 218 App.Div. 287; New York v. 


People v. Jones, 43 Hun 131 [aff 12 N. 
BE. 711, 106 N.Y. 330]; Leary v. Vil- 
lage of Lawrence, 252 N.Y.S. 409, 141 
Misc. 549; People ex rel. Sweet v. 
Blake, 132 N.Y.S. 191, 72 Misc. 646; 
New York v. Watts, 83 N.Y.S. 23, 40 
Misc. 595. 

N.D.—O’'Neil v. Tyler, 53 N.W. 434, 
SING 4te ‘ 

Or.—Mothershead vy. Young, 234 P. 
299, 144--0On_ 15. 

Va.—Whitlock v. Hawkins, 53 S.H. 
401, 105 Va. 242. 

Ont.—Nickle v. Douglas, 35 U.C.Q. 
B. 126. See Reg. v. Snider, 23 U.C.C. 
P. 330 (holding that mere failure to 
return roll] within time prescribed, by 
statute is not a misdemeanor or in- 
dictable offense). 

See Russel v. Werntz, 24 Pa. 337 
(holding that although the tax was 
not entered of record for nearly a 
year before the land was sold yet the 
sale for the tax was not void). 

See also Pendleton v. Briggs, 93 A. 
794, 37 R.I. 471 [den reh 92 A. 1024, 
37 R.I. 352] (holding that where tax 
is authorized to be assessed on or 
before a certain time it should ap- 
pear from the roll that the assess- 
ment was made within the time fixed 
and the roll should bear the date of 
the assessment whatever might be 
the necessary delay in completing it). 

70. Waddingham v. Dickson, 29 P. 
177, 17 Colo. 223; St. Louis Bridge 
Co. v. People, 21 N.E. 428, 128 Ill. 422; 
EKurigh v. People, 79 Ill. 214; Purring- 
ton v. People, 79 Ill. 11; Grout v. 
Johnson, 50 A. 1059, 73 Vt. 268. But 
see Marsh vy. Chesnut, 14 Ill. 223 
(holding statute not applicable to 
proceedings which have been fully 
consummated before its passage). 

71. Hunter yv. Bennett, 115 So. 204, 
149 Miss. 368. 

Subsequent statute curing lack of 
notice or delay in filing by saving 
taxpayer’s rights see infra § 912. 

72. Joyner v. Harrison, 19 S.W. 
920, 56 Ark. 276. But see Scott v. 
Stearns, 2 Mich.N.P. 111, 114 (“Our 
statutes require that assessment rolls 
shall be kept by the Supervisors of 
the several townships, in their of- 
fice, and when the roll for a particular 
year is not found there, the presump- 
ear) arises that such roll never exist-, 
e , 
ee Blossom y. Cannon; 14 Mass. 
74. Bettison v. Budd, 21 Ark. 578; 
Morgan v. Blewitt, 17 So. 601, 72 Miss. 
903; Grayson v. Richardson, 3 So. 


ner, 43 Ark. 243 (holding that where 
there is nothing to show the date an 
assessment roll was filed it will be 
presumed to have been filed on the day 
of the date of the assessor’s affidavit 
attached to it);. Hunter v. Bennett, 
115 So. 204, 149 Miss. 368 (holding 
presumption rebutted by proof). 

75. Wilmot v. Lathrop, 32 A. 861, 
67 Vt. 671; Blodgett v. Holbrook, 39 
Vt. 336. See Brink v. Dann, 144 N.W. 
734, 33 S.D. 81 (holding oral evidence 
not admissible to supply a return or 
defects therein). 

76. State ex -rel.’ Hawkin vy. Ed- 
wards, 286 S.W. 25, 315-Mo. 209; 
West Portland Park Assoc. v. Kelly, 
45 P. 901, 29 Or. 412; Lewis v. Bishop, 
53 P. 165, 166, 19 Wash. 312. Compare 
Laird v. Hiester, 24 Pa. 452 (holding 
that a purchaser from the owner is 
not concluded by what appears on the 
assessment roll and he may show that 
the taxes have actually been paid al- 
though they appear to be unpaid on 
the record). ' 

77. J. H. Leavenworth & Son v. 
Hunter, 116 So. 593, 150 Mich. 245. 
See State v. Wyoming Mfg. Co., 103 
So. 11,'138 Miss. 249 (holding L. 
[1920] c 323 § 5, providing for notice 
that the board of supervisors has 
made a preliminary equalization and 
that the rolls are open and ready for 
inspection supersedes Code [1906] § 
4303 which required the assessor to 
give notice of the return and filing 
of the roll with the clerk of the board 
of supervisors since both notices 
serve the same purpose). 

78. Second Nat. Bank of City of 
New York v. City of New York, 107 
N.E. 1039, 213 N.Y. 457 [reh gr 108 
N.E. 1108, 214 N.Y. 658]; People v. 
Feitner, 83 N.E.+592, 191 N.Y. 88; 
Wheeler v. Mills, 40 Barb. (N.Y.) 644. 
See People v. Turner, 22 N.E. 1022, 117 
N.Y. 227, 15 Am.S.R. 498 (dictum 
recognizing rule of text); Rhodes v. 
Buie, 13 N.C. 524 (holding county 
clerk not-excused from posting list of 
taxables as required by statute sim- 
ply because list returned was defec- 
tive and incomplete). 

79. People v. Haupt, 10 N.E. 871, 
104 N.Y. 377; People ex rel. Sweet v. 
Blake, 132 N.Y.S. 191, 72 Misc. 646; 
Clark v. Smith, 65 N.Y.S. 646, 31 
Misc. 490. Compare People v. Smith, 
2. N.Y.S. 460, 50 Hun 39 (holding omis- 
sion to serve notice of assessment on 
stock of national bank not such an 
irregularity as would vitiate the as- 
sessment where the sole purpose of 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 911-915] 


tices in proper public places.2® The notices may 
properly be posted by another person at the direc- 
tion of the assessor where the statutory provision 
is that the assessor “shall cause” the notices to be 
posted;** but apparently if the statute expressly 
requires that the notice be published by the assessor 
a notice published by another officer is invalid.’2 
A notice need not state the exact date that the roll 
was placed on file if all that is required to be stated 
is that the roll is on file at the time the notice is 
given.®3 

Time of giving notice seems to be a material re- 
quirement and if the notice is given a fewer number 
of days before the time: of review than are pre- 
scribed by statute the notice is insufficient.*4 

[§ 912] e. Curative Statutes.8° Where a taxpay- 
er’s right to review or object has been seriously 
prejudiced by delay in completion and filing,’* or 
a failure to give notice thereof,’? the legislature 
may cure the assessment by subsequent statute pro- 
viding for a notice and a right to appeal or make 
objections after passage of the act. 

[§ 913] 5. Custody of Assessment Records.$® An 
officer especially required by statute to preserve and 
keep the assessment rolls is officially entitled to the 
absolute and exclusive pessession of them,’® and al- 
though they may be produced in court, as evidence, 
when properly called for,®° they should, as perma- 
nent public records, be preserved and remain in the 
custody of the officers charged by law with the duty 
of keeping them;°®* but apparently negligence of 
the designated officer in permitting the assessment 
rolls to be taken from his possession will not invali- 
date the tax.®? 

[§ 914] 6. Access to Rolls and Records.°? Stat- 
utes requiring the assessment records to be kept 
open for public inspection for a designated length 
of time are apparently mandatory ;°* but a statute 
the notice was to fix a lien for tax 
and to fix on the bank officers the duty 


of retaining dividends, and stockhold- 
ers were entitled to notice of com- 


196 N.Y. 270. 


TAXATION 


87. People v. Purdy, 89 N.E. 838, 


88. Presumption as to nonexist- 
ence of roll if it is not to be found on 


(61 C.J.] 7385 


providing that the records shall be kept open for 
examination “until” a specified date uses the word 
“until” in the sense of “up to” and is sufficiently 
complied with although the records are elosed at 
the end of the day before the date specified.°> While 
any taxpayer has the right to inspect his own assess- 
ment,°®® and to examine into the assessments of per- 
sons whom he represents in a fiduciary capacity,®7 
there is no such thing as a general and unlimited 
right to inspect the tax records relating to other 
people and he may properly be restricted within these 
limits.°® Unless it is expressly provided otherwise,?® 
returns required to be made by the taxpayer and 
to be kept as a part of the public records are not 
possessed of such privacy as to justify a denial of 
their inspection where it would clearly be expedient 
for the public good. 

[§ 915] 7. Duplicate Lists or Rolls—a. In Gen-. 
eral. Where a duplicate list or roll is to be placed 
in the hands of the tax collector, and, with or with- 
out a warrant, according to the local statute, con- 
stitutes his authority to demand and eolleet the 
taxes, a duplicate duly made and delivered in the 
manner required is usually essential to the validity 
of further proceedings purporting to be based upon 
it; but omission to make the duplicate or copy 
required only for purposes of record will not affect 
the validity of the assessment already made;? and 
although the duplicate may be insufficient, because 
not authenticated in the manner prescribed by law, 
this does not invalidate the tax so as to prevent its 
collection upon a showing of its existence, and non- 
payment, by evidence other than the duplicate list.* 
While it has been held that failure to authenticate 
a duplicate as required by statute invalidates a sale 
made for nonpayment of taxes attempted to be col- 
lected by virtue of, the authority of the duplicate,® 
and it. has been said, even in the absence of express 

99. Witters v. Sowles, 32 F. 130, 24- 
Blatchf. 550. 


[a] Statute’ making sworn inven- 
tories of taxpayer confidential and 


pletion of roll under the general law). 
go. Brunswick v. Finney, 54 Ga. 
317. 

81. Oswego County v. Betts, 6 N.Y. 
S. 934. 

g2. Smythe v. Whitehead, 97 So. 
529, 133 Miss. 184. 

23. Darrington v. Rose, 90 So. 632, 
128 Miss. 16. See State v. Wyoming 
Mfg. Co., 103 So. 11, 138 Miss. 249 
(holding, under L. [1920] ¢ 323 § 5, 
fact that clerk of board of supervis- 
ors in notice that equalized assess- 
ment rolls were open for examination, 
erroneously stated day on which or- 
der was entered did not make notice 
void, where it referred to book and 
page in minutes of board where or- 
der was and such book and page 
showed correct date of entry). 

84. Wheeler v. Mills, 40 Barb. (N. 
Y.) 644. But see State v. Wyoming 
Mfg. Co., 103 So. 11, 138 Miss. 249 
(holding requirement of L. [1920] ¢ 
823 § 5, providing that board of super- 
visors shall “immediately” give notice 
by publication that equalized assess- 
ment rolls are open to inspection, 
does not mean instantaneously, but 
means as early as practicable, and if 
taxpayer has sufficient time after no- 
tice is given to make examination and 
prepare objections before next meet- 
ing of board, it is sufficient). 

85. Curative statutes generally see 
infra § 921. 

Statutes curing slight delay in com- 
pleting and filing see supra § 909. 

86. Williams v. Albany County, 7 
S.Ct. 1244, 122 U.S. 154, 30 L.Ed. 1088; 
Grout vy. Johnson, 50 A. 1059, 73 Vt. 


268, 


file in proper office see supra § 910. 
89. Phenix v. Clark. 2 Mich. 327. 
90. Witters v. Sowles, 32 F. 130, 

24 Blatchf. 550; French v. Whittlesey, 

30 N.Y.S. 363. 

[a] Authentication by fact of hbe- 
ing found in proper office and testi- 
mony of officer with whom filed.—An 
assessment roll taken from the coun- 
ty treasurer’s office, where it is re- 
quired to be kept, and testified to by 
him as being: the public records for 
the taxes for a certain year and as 
having been in his custody for a 
period of years is sufficiently authen- 
ticated to be admissible in evidence. 
French v. Whittlesey, 30 N.Y.S. 363. 

91. Graves v. Bruen, 11 Ill. 431. 

92. Fidelity Inv. Co. v. White, 223 
N.W. 884, 225 N.W. 868, 208 Iowa 519. 

93. Effect of delay in filing roll see 
supra § 909. 

Notice of completion and filing of 
assessment roll see supra § 911. 

94. Farnsworth Lumber Co. y. 
Fairley, (Miss.) 28 So. 569. 

95. Clarke v. New York, 19 N.E. 
436, 111 N.Y. 621; People v. Hornbeck, 
61 N.Y.S. 978, 30 Mise. 212. See New 
York v. Watts, 83 N.Y.S. 23, 40 Misc. 
595 (holding, in an action for the re- 
covery of taxes, that the fact that the 
taxbooks were kept open for examina- 


‘|tion and correction as required by 


law is sufficiently proven by showing 
that the notice that they were open 
was given and published as required). 
In re Lord, 60 N.E. 748, 167 N. 


98. 
N.Y. 398, 


prohibiting their disclosure to any 
third person for any purpose does not 
preclude the testimony of a witness 
who aided in- making the inventory 
and saw its contents before it was 
completed and _ filed. Witters. v. 
Sowles, 32 F. 130, 24 Blatchf. 550. 

1. Fagan v. State Board of Asses- 
sors, 77 A. 1023, 80 N.J.Law 516. 

2. St. Louis, etc., R. Co. v. Apper- 
son, 10 S.W. 478, 97 Mo. 300; Howard 
v. Heck, 88 Mo. 456; O’Donnell v. Mc- 
Intyre, 37 Hun 615 [aff 22 N.E. 1134, 
116 N.Y. 663]. 

Duplicate list or roll as collector’s 
warrant or authority for collection of 
tax see infra § 1307. 

3. State v. Neosho Bank, 25 S.W. 
372, 120 Mo. 161; Conklin v. Cullen, 


74 P. 72,29 Mont. 38. 
4. State v. Fjrmers’, ete, Nat. 
Bank, 46 S.W. 148, 144 Mo. 381; Taft 


v. McCullock, 37 S.W. 499, 135 Mo, 
588. . 

[a] Reasons for rule.—‘“At most 
the fact that the copy of the asses- 
sor’s book furnished by the county 
court elerk to the collector was not 
properly authenticated, only over- 
comes the prima facie case made out 
by the state on the introduction in 
evidence of the tax bill; but when the 
state proceeded further, and showed 
that the property was duly assessed, 
and that the taxes were duly levied 
and extended on the tax books, and 
remained unpaid, it was entitled to 
judgment.” State v. Farmers’, etce., 
Nat. Bank, 46 S.W. 148, 149, 144 Mo. 
381. 

5. Burke v. Brown, 22 3.W. 1023, 
148 Mo. 809; Howard v. Heck, 88 Mo. 


700. “[GINCak! 
provision to that effect, that a copy given the col- 
leetor should be authenticated by certificate of the 
clerk making the same so as to be official evidence 
of the liability of the taxpayers,® there is authority 
to the effect that a statute requiring the duplicate 
to be authenticated is directory merely.’ Although 
the duplicate or collector’s roll is required to be a 
true transcript or copy of the original roll, clerical 
errors,? and omissions and variances as to immate- 
rial and unessential matters,® do not affect the suffi- 
ciency of the duplicate; but the assessment roll re- 
mains original record and in case of discrepancies 
between the two the latter will govern.*® Since the 
certificates or affidavits annexed to the original roll 
are not regarded as a part thereof it is usually held 
that they need not be included in the copy or dup- 
licate.11_ Unless expressly authorized by statute,*? 
additions cannot be made for the first time in the 
duplicate;1* but the duplicate should contain all 
changes made by a board of equalization or review 
in the original roll,!* provided such changes are not 
unlawful and without authority.+® : 

Authority and duty to make. Apparently the cleri- 
eal task of making up the duplicate or copy is one 
which can be delegated by the authorities directed 
to make it.16 A county clerk, required to deliver 
456; O’Donnell v. McIntyre, 37 Hun| App. 573. 
615 [aff 22 N.B. 1134, 116 N.Y. 663].] 10. 
See St. Louis, etce., R. Co. v. Apperson, 694; 
10 S.W. 478, 97 Mo. 300 (holding that 
unauthenticated copy affords the col- 
lector no authority for the collection 
of the taxes and in seizing property 
for nonpayment of the same he may 
be regarded as a trespasser); Kane 
v. Brooklyn, 21 N.E. 1053, 114 N.Y. 
586 (holding statute requiring col- 
lector’s roll to be sig’ned sufficiently 
complied with by signing of certifi- 
eate attached to roll). 

6. Kelly v. Craig, 27 N.C. 129. 


7. Howell v. Metz, 31 N.J.Law 365. 
See also Wheeler, ete... Mfg. Co. v. 


Mo. 490. 
11. 


Barbour, 24 


12. 


Kimberley, 5 
Cir.Dec. 18. 


TAXATION 


Geren v. Gruber, 
State ex rel. 
Creek Mining Co., 171 S.W. 356, 262 


Hecock v. Van Dusen, 45 N.W. 
343, 80 Mich. 359: Boyce v. Sebring, 
33° N.W. 815, 66 Mich. 210; 
N.W. 672, 58 Mich, 49; 
Bird v. Perkins, 33 Mich. 28; 
v. Metcalf, 4 Mich. 579; 
Ward, 58 N.Y. 401; 
How.Pr. (N.Y.) 323 
Citizens’ Nat. Bank v. Klauss, 
93 N.E. 681, 47 Ind.App. 50; 
OhioCir.Ct. 33, 3 Ohio 
See Deshler v. Sims, 2 


[§§ 915-917 


. 


duplicate lists to the city treasurers at the same time 
he delivers the original roll to the county treasurer, 
cannot avoid this duty by reason of the fact that he 
has delivered the original to the treasurer before the 
duplicates are, made.*? 

[§ 916] b. Supplying Lost or Destroyed Rolls.** 
The fact that the assessment list or tax duplicate 
has been lost, destroyed, or mutilated, does not de- 
feat the tax, for the list may be replaced from the 
best evidence obtainable.?® 

[§ 917] 8. Construction, Operation, and Effect*° 
—a. In General.2!_ -An assessment roll or list is 
prima facie and sufficient evidence, in the absence 
of countervailing proof,.of the due levy and assess- 
ment of the taxes charged upon it,?? but it 1s not 
evidence of title to the property as between the per- 
son to whom it is assessed and a stranger.*? Tax 
rolls which have been completed prior to an as- 
sessor’s presentation of his annual accounts are 
a part of his accounts to the same extent as if they 
were copied therein and must be considered in de- 
termining the compensation due the assessor.?* 

Construction. The language employed in the de- 
scriptions of property and in other parts of the 
roll or list is usually interpreted reasonably, with 
due regard to the context and subject-matter, and, 
105 N.W. 632, 74 Neb. 861. 

Tex.—State v. Downman, (Civ.App.) 
134 S.W. 787 [aff 34 S.Ct. 62, 231 U.S. 
353, 58 L.Ed. 264]; Homes v. Henriet- 
ta, (Civ.App.) 41 S.W. 728; Earle v. 
Henrietta, (Civ.App.) 41 S.W. 727. 

Wis.—State v. Willcuts, 128 N.W. 
97, 143 Wis. 449. 

But see Diamond Coal Co. v. Fisher, 
19 Pa. 267 (where it is said that tax 
books are not of that glass of records 
that import verity in themselves). 

[a] Statute making tax roll, in ac- 
ticn to recover taxes, prima facie evi- 


dence of the legality and regularity 
of the assessment of the same, and 


26 La.Ann. 
Blair v. Center 


Fells v. 
Tweed 


Bradley v. 
Boyd v. Gray, 34 


Wade v. 


Ligon, 62 Miss. 560 (holding a defec- 
* tive certificate to a copy of the as- 
sessment roll does not vitiate the as- 
sessment nor a sale made under it). 

8. Midland R. Co. v. State, 38 N.E. 
57, 11 Ind.App. 433. 

[a] Correction of errors in tran- 
scription in making up the collector’s 
book may be made by the assessor 
even after the completion and return 
of the original book or roll. Eliot v. 
Prime, 56 A. 207, 98 Me. 48. 

Generally as to assessor’s power to 
amend and correct see infra § 991. 

9. Hannah v. Collins, 94 Ind. 201; 
Auditor-Gen. v. Keweenan Assoc., 65 
N.W. 288, 107 Mich. 405; Manhattan 
Real Estate Co. v. Fitz, 137 N.Y.S. 
864. See State v. Perkins, 24 N.J.Law 
409 (holding that failure to include 
amount of taxes in duplicate so that 
collector misinforms taxpayer as to 
amount due prevents collection of 
more taxes than those of which tax- 
payer was informed). 

{a] Description of real estate.— 
In a personal action to recover taxes 
it is not necessary as a prerequisite 
to the validity of the tax that the lists 
committed to the collector should con- 
tain an exact description of the real 
estate taxed, or even the same as 
contained in the record of assessment. 
Charleston vy. Lawry, 36 A. 1103, 89 
Me. 582. 

[b] Failure to make entries in 
proper order does not prevent col- 
lection of tax from taxpayer since 
the arrangement in the duplicate is 
merely for the convenience of the of- 
ficers and it is not essential for the 
protection of the taxpayer as he can 
always refer to the original roll. 
Risley v. Rumble, 144 N.E. 568, 81 Ind. 


OhioN.P.N.S. 385 (holding that while 
the auditor may correct a misde- 
scription which omits a few feet of 
land he cannot increase the value 
where the value already given is for 
the entire parcel of land including the 
few feet omitted in the description). 

13. Higgins v. Ausmuss, 77 Mo. 
351; Henry v. Bell, 75 Mo. 194. 

14. Dakota L. & T. Co. v. Coding- 
ton, 68 N.W. 314, 9 S.D. 159. 

15. People v. Ashbury, 44 Cal. 616. 

16. Scarry v. Lewis, 30 N.B. 411, 
133 Ind. 96. : 


17. State v. Weston, 74 P. 415, 29 
Mont. 125. 
18. Supplying lost or destroyed 


eee ice generally see Records §§ 54- 


19. Thomas v. Chicago, 38 N.E. 
923, 152 Ill. 292; State v.. Schooley, 
84 Mo. 447. See Miller-Brent Lumber 
Co. v. State, 97 So. 97, 210 Ala. 30 
(where substitution was made for 
lost roll under a statute providing for 
substitution of lost, destroyed, or 
stolen tax records, and the statute 
was held constitutionally applicable 
to pending proceeding). 

20. Conclusiveness and effect of: 
Report or statement by corporation 

see supra §§ 827, 828. 

TARY ELS list generally see supra § 


21. Operation of filing of assess- 
ment roll as constructive notice see 
supra § 911. 

22. U.S.—Ronkendorfg vy. 
4 Pet. 349, 7 L.Ed. 882. 

La,—Adams v. Pickel, 135 So. 731, 
17 La.App. 278. 

Minn.—In re Jefferson, 28 N.W. 256, 
35 Minn. 215. 

Neb.—Holthaus vy. Adams County, 


Taylor, 


providing that the court shall render 
judgment against defendant unless he 
makes it appear that he has paid the 
taxes, does not make the tax roll 
conclusive on the taxpayer as to the 
validity of the assessment but the 
latter proviso relates only to the case 
where the prima facie case remains 
unimpaired. Wattles v. Lapeer, 40 
Mich. 624. See also San Gabriel Val- 
ley Land, etc., Co. v. Witmer Bros. Co., 
29 Ps 500 3Le P9588; 967 Cale-o20, Lo 
L.R.A. 465, 470 (decided under statute 
making assessment book prima facie 
evidence not only of assessment and 
amount of taxes, but also of legality 
of levy); People v. Thompson, 129 
N.E. 155, 295 Ill. 187 (under statute 
whereby introduction of roll in evi- 
dence made out a prima facie case in 
favor of the tax collection author- 
ities). 

Assessment rolls or lists as evi- 
dence of the facts which they contain 
see supra § 762. 

Presumption in favor of validity 
and correctness of assessment and 
assessment roll see supra § 762. 

23. Chew v. Beall, 13 Md. 348; De 
Loach v. Sarratt, 33 S.E. 2, 35 S.B. 
441, 55 S.C. 254. See Doe v. Edmond- 
son, 40 So. 505, 145 Ala. 557 (holding 
that the fact that assessment books 
copied from assessment lists did not 
show land was assessed to defendant 
in ejectment action did not preclude 
defendant from showing title in him- 
self and that the land was in fact 
assessed to him since he is not con- 
cluded by any mistake the assessor 
might have made in failing to copy 
description of land upon assessment 
books). 

24. Steusoff v. Liberty County, 
(Tex.Civ.App.) 34 S.W.(2d) 643. 


For later cases, developments and changes in the law see Annotations, same title and section numher, 
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if possible, so as to make the assessment effective.2° 

[§ 918] b. Conclusiveness and Admissibility of 
As to matters with respect 
to which the assessor or other officer has acted quasi 
judicially the assessment roll operates in the nature 
of a judgment and is generally final and conclusive 
in the absence of direct attack or jurisdictional de- 
Parol extrinsic evidence cannot be received 
to vary or contradict the particulars set forth in an 
assessment list or roll,?8 or to establish faets which 
ean be evidenced only by the assessment roll.?° 
Likewise, testimony of the assessors is not admis- 
sible to impeach or econtrovert their own assess- 


Extrinsic Evidence.2¢ 


feet.27 


25. Cal.—cCity of Los Angeles v. 
Board of Sup’rs of Mono County, 
(App.) 292 P. 539. 

Me.—Shawmut Mfg. Co. v. Inhabit- 
ants of Benton, 122 A. 49, 123 Me. 121; 
Saco Water Power Co. v. Buxton, 56 
A. 914, 98 Me. 295. | 

Nev.—State v. Real Del Monte Gold, 
etc., Min. Co., 1 Nev. 523. 

Or.—Western Union Telegraph Co. 
v. Hurlburt, 163 P. 1170, 83 Or. 633. 

Vt.—Waterman vy. Davis, 28 A. 664, 
66° Vt.i 83. 

’ Wash.—Shipley v. Gaffner, 93 P. 
211, 48 Wash. 169. 

Can.—Bucke v. Macrae Mining Co., 
Ltd., [1927] 3 Dom.L.R. 1}. 

26. Generally as to application of 
parol evidence rule to tax records see 
_ Evidence § 1428. 

Parol evidence to aid and apply de- 
scription of realty in roll see supra § 


884 
27. See infra § 920. 
28. U.S.—Port Angeles Western 


R. Co. v. Clallam County, Wash., 20 
F.(2d) 202. 


Ala.—Anniston City Land Co. v. 
State, 64 So. 110, 185 Ala. 482. 
Cal.—Allen v. McKay, 72 P. 713, 


139 Cal. 94; Spring Valley Water Co. 
v. Alameda County, 141 P. 41, 24 Cal. 
App. 804; Spring Valley Water Co. 
v. Alameda County, 141 P. 38, 24 Cal. 
App. 278. 


Idaho.—Blayden v. Morris, 214 P. | 


1039, 37 Idaho 37. 

La.—Colonial Land Co. v. Board of 
Com’rs of Pontchartrain Levee Dist., 
129 So. 635, 170 La. 1057. 


Me.—Sweetsir v. Chandler, 56 A. 
584, 98 Me. 145. 
Mich.—Blanchard v. Powers, 4 N. 


W. 542, 42 Mich. 619. Compare Case 
v. Dean, 16 Mich. 12 (holding that 
evidence of true footings of valua- 
tions on the roll was immaterial 
where the roll itself was in evidence 
and the jury could determine for it- 
self the true footings from the facts 
shown in the rolls). 
Miss.—McQueen v. Bush, 24 So. 
196, 76 Miss. 283; Vicksburg Bank 
v. Adams, 21 So. 401, 74 Miss. 179. 
‘Mont.—State v. Hays, 282 P. 32, 86 


Mont. 58. 

Pa.—McCall v. Lorimer, 4 Watts 
Sole 

[a] Where assessment is not com- 


lete, and is undergoing direct ad- 
judication in a suit, a misdescription 
therein -may be shown by _ parol. 
Vicksburg Bank v. Adams, 21 So. 401, 
74 Miss. 179. 


29. People v. San Francisco Sav. 
Union, 31 Cal. 132. Z 

80. Alaska.—Valdez v. Fish, 4 
Alaska’ 427, 435 [cit Cyc]. 

Ky.—Chesapeake, etc, R. Co. v. 


Com., 108 S.W. 248, 129 Ky. 318, 32 
Ky.L. 1119, 111 S.W. 334, 33 Ky.L. 
882; Illinois Cent. R. Co. v. Com., 108 
S.W. 245, 128 Ky. 268, 32 Ky.L. 1112, 
110 S.W. 265, 33 Ky.L. 326 [aff 31 
S.Ct. 95, 218 U.S. 551, 54 L.Ed. 1147]. 
La.—Colonial Land Co. v. Board of 
Com’rs of Pontchartrain Levee Dist., 
129 So. 635, 170 La. 1057. : 
Me.—Saco Water Power Co. v. Bux- 
ton, 56 A. 914, 98 Me. 295. : 
N.Y.—In re Trustees, etce., of Vil- 
lage of Delhi, 124 N.Y.S. 487, 139 
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ments.?° 


rik habeas 412 [aff 94 N.H. 874, 201 N.Y. 


Pa.—Von Storch v. Scranton City, 
3 Pa.Co. 567. 

But see City of Montpelier v. Cen- 
tral Vermont Ry. Co., 93 A. 1047, 89 
Vt. 36 (holding a statement in the 
grand list of acreage is not conclusive, 
but the tax listers may testify as to 
the acreage assessed). 

Contradiction by assessors of 
statements in affidavits and certifi- 
cates to roll see supra § 906. 

31. Conn.—Marlborough y. Sisson, 
23 Conn. 44. See Averill v. Sanford, 
36 Conn. 345 (holding parol evidence 
not admissible to show taxpayer in- 
cluded certain land in his list of tax- 
a property returned to the asses- 
sor). : 

Ga.—Livingston v. Hudson, 12 S.E. 
17, 85 Ga. 835. 

Ind.—Bright v. Markle, 17 Ind. 308. 
ee ee v. Edgar, 26 La.Ann. 


N.H.—Forest v. Jackson, 56 N.H. 
357; Farrar v. Fessenden, 39 N.H. 
+e Pittsfield v. Barnstead, 38 N.H. 


N.Y.—People v. Goff, 52 N.Y. 434. 
Pa.—Stark v. Shupp, 3 A. 864, 112 
Pa. 395; McCall v. Lorimer, 4 Watts 
351; Simon v. Brown, 3 Yeates 186, 

2 Am.D. 368. 

Wash.—Carlisle v. Chehalis County, 
73 P. 349, 32 Wash. 284; Seattle v. 
Parker, 43 P. 369, 13 Wash. 450. 

But see Holmead v. Chesapeake, 
etc., Canal Co., 12 F.Cas.No. 6,626, 1 
Hayw.&H. 77 (holding that fact that 
plaintiff paid taxes on certain prop- 
erty could be proved by parol testi- 
mony of the assessor). 

Evidence of assessment generally 
see supra § 762. 

32. Cross references: ; 
Addition or assessment of omitted 

persons or property. by: 

Assessor see infra § 992. 

Boards or officers other than asses- 

sor see infra §§ 1017-1019. 

Amendment and correction by: 
Assessor see infra §§ 991, 992. 
Boards or officers other than asses- 

sor see infra § 1016. 
Assessment roll as subject of forgery 
see Forgery § 41. 
Curative statutes relating to irregu- 
larities not affecting substantial 
justice of tax see infra § 921. 
Errors and omissions as to: 
Authentication of assessment roll 
see supra § 903. 

Description of property see supra § 
883. 

Designation of taxpayer or owner 
see supra § 871. 

Entry of valuation see supra §§ 898, 
900. 

Extension of tax see supra §§ 899, 


Form and arrangement generally 
see supra § 866. : 
Liability of assessor for omission or 
refusal to assess see supra § 751. 
Omissions of taxable property see Su- 
pra § 809 


33. See supra § 866. 
34. U.S.—Jenkins v. McTigue, 22 
F. 148. 


Cal.—California Domestic Water 
Co. v. Los Angeles County, 101 P. 547, 
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The assessment roll or list is the best evi- 
dence as to all matters contained in it with refer- 
ence to the assessment, and extrinsic evidence can- 
not be received to show these matters unless the 
failure to produce the list or roll is excused in some 
satisfactory manner.*! 
{§ 919| 9. Errors 
Unless there has been a failure to observe a manda- 
tory statutory requirement intended for the protee- 
tion of the taxpayer,®* the validity of an assess- 
ment roll, which is substantially correct, is not af- 
fected by errors,?4 omissions,?> or irregular en- 
tries,** which do not affect the substantial justice 


and Omissions Generally.*? 


10 Cal.App. 185. 

Iowa.—Robbins v. Magoun, 70 N.W. 
700, 101 Iowa 580, 

Mo.—State v. Brown Tobacco Co., 
41 S.W. 776, 140 Me. 248. 

Neb.—Chamberlain Banking House 
v. Woolsey, 83 N.W. 729, 60 Neb. 516; 
Otoe County v. Brown, 20 N.W. 274, 
641, 16 Neb. 394, 398. 

N.H.—Souhegan Nail, ete., Factory 
v. McConihe, 7 N.H. 309. 

N.Y.—People v. Gaus, 61 N.E. 987, 
169 N.Y. 19; People ex rel. New York 
Mail & Newspaper Transp. Co. v. 
Gaus, 119 N.Y.S. 534, 134 App.Div. 
742 [rev 91 N.H. 634,.198 N.Y. 250]. 
_ Or.—Dayton v. State Bd. of Equal- 
ization, 50 P. 1009, 33 Or. 131. 

Vt.—Spear v. Braintree, 24 Vt. 414; 
Chandler v. Spear, 22 Vt. 388. 

_la] Taxvayer’s duty is to see that 
his property is properly listed and 
assessed, and, if there are clerical er- 
rors, to have them corrected; and 
failing in this, he should not be al- 
lowed to remain quiet and then seek 
to escape payment of his share of the 
taxes by relying on some defect that 


has worked him no prejudice: Jen- 
kins v. McTigue, 22 F. 148. 
35. Ariz.—Territory Vv. Copper 


Queen Consol. Mining Co., 108 P. 960, 
13 Ariz. 198 [aff 34 S.Ct. 546, 233 U.S. 
87, 58 L.Ed. 863]. 

Ga.—Douglas v. McCurdy, 115 S.B. 


658, 154 Ga, 814. 
i Tuttle, 37 N.W. 


lowa.—Griffin v. 
167, 74 Lowa 219. 

Me.—Foss v. Whitehouse, 48 A. 109, 
94 Me. 491; Dover v. Maine Water Co., 
38 A. 101, 90 Me. 180. 

Md.—Frownfelter v. State, 5 A. 410, 
66 Md. 80. 

Vt.—Willard v. Pike, 9 A. 907, 59 
Vt. 202. 

Ont.—Hislop v. City, 38 Ont.L. 470, 
11 Ont.W.N. 328, 191. 

[a]. Omission of matters readily 
supplied by computation from data 
given does not invalidate the assess- 
ment. Willard v. Pike, 9 A. 907, 59 
Vt. 202. 

{[b] Omission to enter raise in val- 
ue made by board of equalization upon 
original assessment book is harmless 
and does not invalidate where raise 
has been carried into the tax books 
for the first time by entry in the du- 
plicate roll. Territory v. Copper 
Queen Consol. Mining Co., 108 P. 960, 
13 Ariz. 198 [aff 34 S.Ct. 546, 233 U.S. 
87, 58 L.Ed. 863]. ; 

Omission of taxable property see 
supra § 809. 

36. Ariz.—State v. Watts, 185 P. 
934, 21 Ariz. 93 [cert den 41 S.Ct. 62, 
254 U.S. 648, 65 L.Ed. 456]. 

Cal.—Lake County v. Sulphur Bank 
Quicksilver Mining Co., 8 P. 593, 68 
Cal. 14. 

Fla.—Allen v. Joseph Dixon Cruci- 
ble Co., 70 So. 898, 70 Fia. 406 

Md.—James Clark Distilling Co. v. 
Cumberland, 52 A. 661, 95 Md. 468. 

Mass.—Welles v. Battelle, 11 Mass. 
477. 

Mo.—State v. Stamm, 65 S.W. 242, 
165 Mo. 73. 

N.Y.—Collins v. Long Island City, 
30 N.E. 835, 182 N.Y. 321; Sanders v. 
Carley, 83 N.Y.S, 106, 83 App.Div. 193; 
People y. Sayles, 62 N.¥.S. 65, 32 App. 
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of the tax nor prejudice the rights 


 [§ 920] F. Conclusiveness and Collateral Attack.** 
Unless there is fraud,** or a jurisdictional defect,*® 
or it is expressly provided otherwise,*® the deter- 
minations of the assessor,*or other proper officer, 
as to values,‘! or other questions,*? when made and 


entered on the assessment roll, are 


Div. 203 [aff 51 N.E. 1092, 157 N.Y. 
679]; People v. Barker, 21 N.Y.S. 
704, 67 Hun 649 [aff 33 N.E. 745, 137 
N.Y. 631]; Utica v. Churchill, 43 Barb. 
550 [aff 33 N.Y. 161 (rev 3 Wall. 573, 
18 L.Ed. 229)]; People v. Barker, 32 
N.Y.S. 485, 11 Misc. 262 [aff 33 N.Y.S. 
1132, 86 Hun 283 (aff 42 N.E. 543, 146 
N.Y. 404)]. . 

_f[a] Reasons for  rule.—‘Strict 
technical accuracy is rarely found in 
the entries made in assessment books. 
Such accuracy ought not to be ex- 
acted, because if insisted on scarcely 
any tax:levy could be sustained. 
When it is apparent that property is 


subject to taxation and has been val- | 


ued and assessed by the proper Officer 
according to the method prescribed 
by statute, and with a due observance 
of all the safeguards which are 
thrown around the individual by the 
organic law, a mere informality in 
the entrieS in the assessment book 
should not be permitted to defeat the 
collection of the tax, especially if the 
informality does not obscure the real 
intent and meaning of the entry.” 
James Clark Distilling Co. v. Cumber- 
land, 52 A. 661, 664, 95 Md. 468. 

37. Conclusiveness and effect of: 
Certificate or affidavit to tax roll see 

supra § 906. 

List of property by taxpayer in gen- 

eral see supra § 768 
Report or statement by corporation 

see supra §§ 827, 828. 

Jurisdiction of court to review as- 
sessment see infra § 1076 et seq. 

Right of taxpayer to assail assess- 
ment collaterally where he fails to 
avail himself of direct statutory rem- 
edies see infra § 1005. 

38. Los Angeles Gas & Electric 
Co. v. Los Angeles County, 121 P. 384, 
162 Cal. 164, 9 A.L.R. 1277; .T. J. Moss 
Tie Co. v. Allen, (Mo.App.) 8 S.W. 
(2d) 1038. é 

[a] Where fraudulent assessment 
has been reviewed by board of equali- 


zation which has fixed the same value | 


as the assessor, the assessment can- 
not be attacked for fraud without 
showing that the board of supervisors 
participated in the fraud. Los An- 
eles Gas & Electric Co. v. Los Ange- 
es County, 121 P. 384, 162 Cal. 164, 
9 A.L.R..1277; 

Injunction to restrain collection of 
taxes based on fraudulent overvalua- 
tion see infra § 1424. 

39. U.S.—Nevada-California Pow- 
er Co. v. Hamilton, 235 F. 317, 

- Ark.—State v. Mississippi, <A. 
212 S.W. 317, 1388 Ark. 


W. Ry. Co., 
483. 

Hawaii.—Hill v. Yee Chan & Co., 31 
Hawaii 809. 

Md.—Consumers’ Ice Co. v. State, 
33 A. 427, 82 Md. 132. 

Mich.—Fuller v. Brown, 219 N.W. 
670, 243 Mich. 192. 

N.H.—Glynn v. Maxfield, 76 A. 196, 
75 N.H. 482. 

N.Y.—McLean v. Jephson, 25 N.E. 
409, 123 N.Y. 142, 9 L.R.A. 493; Dorn 
vy. Backer, 61 N.Y. 261; Paddock v. 
Guyder, 8 N.Y.S. 905; Ross v. Cayuga 
County, 38 Hun 20. 

Pa.—Stratford v. Franklin Paper 
Mills Co., 25 Pa.Dist. 721 (effect of 
*want of jurisdiction). 

Wash.—New Whatcom v. Belling- 
ham Bay Imp. Co.; 38 P. 163, 9 Wash. 
639 


[a] Determination of jurisdiction- 
al fact not conclusive.—(1) Where the 
assessors have no jurisdiction to as- 
sess property if the owner does not 
reside within their town, the deter- 
mination of the assessors as to the ju- 
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a judgment, and 
erally 


of the taxpayer. 


in the nature of | 


risdictional fact of residence is not 
conclusive, and the taxpayer may 
show in a collateral proceeding that 
he did not reside within the town,and 
that the assessors acted without ju, 
risdiction. Dorn v. Backer, 61 N.Y. 
Paddock v. Guyder, 8 N.Y.S. 
(2) Effect of error as to resi- 
dence see supra § 750. 
Conclusiveness of determination as 
Be of property see supra § 


40. George County Bridge Co. v. 
Catlett, (Miss.) 135 So. 217. 

41. U.S.—Fordson Coal Co. v. Mag- 
gard, 22 F.(2d) > 973. , 

Ala.—State v. Templin, 95 So. 149, 
208 Ala. 651 [cit Cyc]; State v. Dos- 
ter-Northington Drug Co., 71 So. 427, 
196 Ala. 447; Anniston City Land Co. 
v. State, 64 So. 110, 185 Ala. 482 [cit 
Cyc]. See State v. Crane Co., 89 So. 
901, 18 Ala.App. 194 [cert den 90 So. 
926, 206 Ala. 701] (recognizing rule). 

Cal.—Los Angeles Gas & Electric 
Co. v. Los Angeles County, 121 P..384, 
162 Cal. 164, 9 A.U.R. 1277; Whiting 
Finance Co. v. Hopkins, (App.) 2 P. 
(2d) 461. 
~ Tll—St. Louis Bridge, etc., Co. v. 
People, 21 N.E. 348, 127 Ill. 627; Illi- 
nois,’ etc., R., etc., Co. v. Stookey, 
£3 NOE. VLG, 1122 011): 3583)) Hast Sit: 
Louis Connecting R. Co. v. People, 10 
NiB3 97, 1109" Ti, e182. 

Ind.—Gray v. Foster, 92 N.E. 7, 46 
Ind.App. 149. 

Iowa.—Judy v. National State 
Bank; 110 N.W. 605, 133 Iowa 252. 

Kan.—Hodgins v. Board of Com’rs 
of Shawnee County, 255 P. 46, 123 
Kan. 246. 

Ky.—Illinois Cent. R. Co. v. Com- 
monwealth, 108 S.W. 245, 128 Ky. 268, 
32 Ky.L. 1112 [reh den 110 S.W. 265, 
33 Ky.L. 326, and aff 31 S.Ct. 95, 218 
U.S. 551, 54 L.Ed: 1147]; Coulter v. 
Louisville Bridge Co., 70 S.W. 29, 114 
Ky. 42, 24 Ky.L. 809; Odd Fellows’ 
Hall Assoc. v. Dayton, 76 S.W. 181, 
25 Ky.L. 665. See Jetts Bros. Dis- 
tilling Co, v. City of Carrollton, 199 
S.W. 37, 178 Ky. 561 [error dism 40 
S.Ct. 255, 252 U.S. 1, 64 L.Ed. 421] 
(holding the valuation placed on dis- 
tilled spirits by the board of valua- 
tion and assessment could not be 
questioned in an action to collect tax- 
es where the distiller failed to avail 
itself of its right to appear before the 
board and question the valuation). 

Mass.—Attorney General v. East 
Boston Co., 111 N.E. 167, 222 Mass. 
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Mich.—Davis v. Kalamazoo Tp., 1 
Mich.N.P. 16. 

Miss.—Yazoo Delta Lumber Co. v. 
Fastland, 61 So. 597, 104 Miss. 553; 
Yazoo Delta Inv. Co. v. Suddoth, 12 
So. 246, 70 Miss. 416. 

Mo.—State ex rel. Teare v. Dungan, 
177 S.W. 604, 265 Mo. 353. 

N.Y.—U. S. Trust Co. v. New York, 
39 N.E. 3838, 144 N.Y. 488; People v. 
Halsey, 37 N.Y. 344,14 Transcr.A. 261; 
Matter of Adler Bros. & Co., 78 N.Y. 
S. 690, 76 App.Div. 571 [aff 66 N.E. 
929, 174 N.Y. 287]; Albany, etc., R. 
Co. v. Canaan, 16°Barb. 244; Van 
Rensselaer v. Witbeck, 7 Barb. 133, 4 
How.Pr. 381 [rev on other grounds 7 
N.Y. 517, Seld. 27], 

Or.—Citizens’ Bank of Baker City v. 
Baker County Board of Equalization, 
222 P. 341, 109 Or. 669; Ankeny y. 
Blakley, 74 P. 485, 44 Or. 78; West 
Portland Park Assoc. v. Kelly, 45 P. 
901, 29 Or. 412; Oregon, ete., Sav. 
Bank v. Jordan, 17 P. 621, 16 Or. 113. 
FT SPP sak ide « v. Deaves, 3 Yeates 


considered as final and conclusive. 
eludes the taxpayer pn 
assessment,? and the taxing authorities from sub- 
sequently attempting to raise an alleged undervalua-. 
-tion;44 but assessment rolls are not conclusive on 
the taxing power that all the taxpayer’s taxable 
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if not’ attacked directly, are gen- 
L This pre- 
from collaterally attacking the 


Tex.—Druesdow v. Baker, (Commn. 
App.) 229. S.W. 493 [rev (Civ. App.) 
197 S.W.-1043, and aff 44 S.Ct. 40, 2638, 
U.S. 137, 68 L.Ed. 212]. 

Vt.—Waterman v. Davis, 28 A. 664, 
66 Vt. 83; Taylor v. Moore, 21 A. 919, 
63 Vt. 60. 

Unequal or excess valuation as de- 
fense to action for taxes see infra 
§ 1390. 

42. La.—State v. Southern Steam- 
ship Co., 13 La.Ann. 497. ‘ 

Md.—Schluderberg v. City of Bal- 
timore, 135 A. 412, 151 Md. 608. 

N.H.—Nottingham v. Newmarket 
Mfg. Co., 151 A. 709, 84 N.H. 419; 
Town of Jaffrey v. Smith, 80 A. 504, 
76 N.H. 168. 

N.Y.—People v. Campbell, 43 N.E. 
177, 148 N.Y. 759; Buffalo, ete., R. Co. 
v. Erie County, 48 N.Y. 93: Jamaica, 
etc., Road v. Brooklyn, 1 N.Y.S. 830, 
Hehe 609 [aff 25 N.E. 476, 123 N.Y. 

Pa.—Stratford v. Franklin Paper 
Mills Co., 101 A.\349, 257 Pa. 163. 

Compare Vanee v. Austell, 45 Ark. 
400 (holding that, in a contest for the 
removal of a county seat, the assess- 
ment roll is not conclusive as to the ~ 
number of electors in the county li- 
able for a poll tax). 

[a] Facts on which exemption de- 
pends.—(1) Where exemption depends 
on whether or not property is being 
used for manufacturing purposes, the 
assessor’s decision on this fact is 
conclusive against collateral attack. 
Schluderberg v. City of Baltimore, 135 
A. 412, 151 Md. 603; People v. Camp- 
bell, 43 N.E. 177, 148 N.Y. 759; Strat-- 
ford v. Franklin Paper Mills Co., 101 
A. 349, 257 Pa. 163. (2) A decision of 
a prior assessor that a corporation’s 
property is engaged in manufacturing 
so as to be exempt from taxation is 
not conclusive upon succeeding offi- 
cers against assessments for subse- 
quent years upon the same property. 
People v. Roberts, 50 N.E. 53, 155 N. 
aia 41 L.R.A. 228, 5 N.Y.Ann.Cas. 

43. Cal.—lLos Angeles Gas & Elec- 
tric Co. v. Los Angeles County, 121 P. 
384, 162 Cal. 164, 9 A.L.R. 1277. 

_ Md.—Schluderberg v. City of Bal- 
timore, 135 A. 412, 151 Md. 603. 

Mass.—Attorney General v. East 

a ety Co., 111 N.E. 167, 222 Mass. 


Miss.—Yazoo Delta Lumber Co. v. 
Eastland, 61 So. 597, 104 Miss. 553. 

Mo.—State v. Dungan, 177 S.W. 604, 
265 Mo. 358. , 

N.H.—Nottingham v. Newmarket 

Mfg. Co., 151 A. 709, 84 N.H. 419. 
. N.Y.—U. S. Trust Co. v. New York, 
39 N.E. 388, 144 N.Y. 488; Brooklyn 
El. R. Co. v. Brooklyn, 42 N.Y.S. 683, 
11° App.Div. 127. [aff 38 NiY.S. 154, 
16 Misc. 416]. f 

Or.—Ankeny v. Blakley, 74 P. 485, 
44 Or. 78. 

Vt.— Waterman v. Davis, 28 A. 664, 
66 Vt. 88. 

[a] Mere irregularities cannot be 
raised collaterally.—Vicksburg Bank 
v. Adams, 21 So. 401, 74 Miss. 179; 
Rose v. Elliott, 218 N.Y.S. 185, 218 
App.Div. 287. L 

Collateral attack by suit to enjoin 
collection of tax see infra § 1423. 

44. State v. Doster-Northington 
Drug Co., 71 So. 427, 196 Ala. 447; 
Anniston City Land Co. v. State, 64 
So. 110, 185 Ala. 482; Langhout vy. 
First Nat. Bank, 183 N.W. 506, 191 
Iowa 957; Commonwealth vy... Ken- 
tucky Heating Co.,, 195 S.W. 459, 176 
Ky. 35 [mod 203 S.W. 538, 180 Ky 
607]; Commoenwsaith v. Southern 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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property is listed therein so as to preclude the addi-_ 
tion of omitted property, if the property sought to 
be added has not in fact been considered in making 


the valuation.45 
[§ 921] G. Curative Statutes.‘¢ 


may properly provide in advance that the assessment 
or tax shall not be invalidated by omissions and ir- 
regularities or informalities in the levy and assess- 
ment roll or proceedings, which do not affect the 
substantial justice of the tax;*? and, provided no 
rights which have previously become vested will be 
thereby disturbed,** it may, in the absence-of con- 
stitutional provision against retrospective laws, cure, 
by subsequent legislation, all errors or irregularities 
arising from the nonperformance, or irregular per- 


Pac. Co., 149 S.W. 1105, 150 Ky. 97; 
Com. v. Ledman, 106 S.W. 247, 127 Ky. 
603,.382 Ky.L. 452; Miller v. Citizens’ 
Nat. Bank, 110 So. 439, 144 Miss. 533; 
dllinois Cent. R. Co, v. Miller, 106 So. 
636, 141 Miss. 223. : 

[a] Certification for collection of 
tax on uncontested value of railroad 
property is not a final certification 
which precludes a state board of as- 
sessment from recovering on _ the 
contested excess value after a deci- 
sion in its favor in the courts. In re 
Chicago & N. W. Ry. Co., 237 N.W. 
657, 121 Neb. 592, [mod on reh In re 
Assessment of Chicago & N. W. Ry. 
Co., 238 N.W. 520, 121 Neb. 592]. 

Conclusiveness of act of licensing 
authority in fixing occupation tax on 
erroneous settlement where tax auto- 
matically imposed by law and no as- 
sessment involved see Licenses § 116. 

45. Judy v. National State Bank, 
110 N.W. 605, 133 Iowa 252; State v. 
Willcuts, 128 N.W. 97, 143 Wis. 449. 

Assessment of omitted propertv 
generally see infra §§ 992, 1017-1019. 

46. Cross references: 


Constitutionality of curative acts 


generally see Constitutional Law §° 


1046. 

Application and validity of curative 
statutes with respect to defects 
and irregularities in: 

Authentication of assessment roll 
see supra § 907. 
Completion and filing of assessment 
roll and notice thereof see supra 
909 


Describing property in assessment 
roll see supra § 897 

Designation of person see supra § 
8 


Entry of valuation in assessment 
roll see supra § 898. 
Extending tax see supra § 899. 

Curative statutes to validate: 

Tax deeds see infra § 1938. 

Tax sales see infra §§ 1681-1684. 

Tax sales for taxes partly legal see 
infra § 1529. : 

Cure and correction of mistakes and 

irregularities by amendment by: 
Assessor see infra § 991. 
Court see. infra § 1076 et seq. 
Reviewing boards and officers see 
infra § 1016. : 

Defects cured by limitations on ac- 
tions to impeach or vacate tax titles 
see infra XIV B. p 

Generally as to power of legislature 
to cure defects in taxation See su- 
pra § 117. f i 

Reassessment to obviate defect or il- 
legality see supra § 811. : 

Statutes making tax deeds evidence 
of regularity see infra §§ 1952-1964. 
47. Cal.—lULahman v. Hatch, 56 P. 

621, 124 Cal. 1; California Domestic 

Water Co. v. Los Angeles County, 101 

P. 547, 10 Cal.App. 185. See Schain- 

man v. All Persons, 275 P. 225, 276 P. 

113, 96 Cal.App. 753 (holding failure 

to indorse the time of filing of an as- 

sessment map and block book maps 
eured by Pol. Code §§ 3658a, 3650 subd 

3; St. £1917] p 1653; St. [1907] p 

290). 

: Oi ing v. People, 61 N.E. 1035, 

193 Ill. 530; Beers v. People, 83 Ill. 

“488: Hill v. Figley, 25 Ill. 156. — 
Me.—Inhabitants of Brownville v. 
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formance, of any act which it might constitutionally 
have dispensed with in the first instance.*? 
tive or legalizing laws will not be construed to oper- 


Cura- 


ate retrospectively unless their language plainly re- 


The legislature 


U. S. Pegwood & Shank Co., 123 A. 
170, 123. Me. 379; Farnsworth Co. v. 
Rand, 65 Me. 19. 

Mich.—Newaygo Portland Cement 
Co: v. Sheridan Tp., 100 N.W. 747, 
137 Mich. 475; Ludington v. Escana- 
ba, 73 N.W. 368, 115 Mich. 288. 

Mo.—State v. People’s Bank of De 
Soto, 268 S.W. 205; State v. Phillips, 
38 S.W. 931, 187 Mo. 259; State v. 
Pace Bank, 25 S.W. 872, 120 Mo. 


N.J.-—Perkins v. Bishop, 34 N.J.Law 


45. 

N.Y.—Haight v. New York, 32 Hun 
153 [aff'1 N.E. 883, 99 : 
Crommelin vy. Finn, 221 N.Y.S. 254, 129 
Misc. 252. 

Pa.—Lehigh, ete., Coal Co. v. Close, 
2 Walk. 140. 

Tex.—Haynes v. State, 99 S.W. 405, 
44 Tex.Civ.App. 492. 

Vt.—City of Montpelier v. Central 
eeote on Ry. Co., 93 A. 1047, 89 Vt. 


Aita.—Krumm v. Shepard Mun. 
Dist., [1927] 3 Dom.L.R. 354. 

Ont.—Hislop v. City of Stratford, 
38 Ont.L. 470. 11 Ont.W.N. 328, 191. 

48. Daniells v. Watertown Tp., 28 
N.W. 673. 61 Mich. 514. 

49. U.S.—Williams Vv. Albany 
County, 7 S.Ct. 1244, 122 U.S. 154, 30 
L.Ed. 1088. 

Cal.—Peo. v. Holladay, 25 Cal. 300; 
Stuart v. Smith, 262 P. 348, 87 Cal. 
App. 552; Joslin v. Shaffer, 225 P. 
307, 66 Cal.App. 69. 

ee ee v. Eastford, 44 Conn. 
477. 

Fla.—Orlando v. Giles, 40 So. 840, 
51 Fla. 644. 

Ill.—People v. N. J. Sandberg Co., 
118 N.E. 469, 282 Ill. 245. 

Iowa.—Chicago, R. I, & P. Ry. Co. 
v. Streepy, 236 N.W. 24, 211 Iowa 1334. 

Ky.—Louisville, ete., R. Co. v. Bul- 
litt County, 17 S.W. 632, 92 Ky. 280, 
13 Ky.L. 568. 

Miss.—Cochran v. Baker, 60 Miss. 


82. 
Varnes id v. Demarest, 32 N.J.Law 


N.Y.—Ensign v. Barse, 14 N.E. 400, 
15 N.E. 401, 107 N.Y. 329; In re East 
Ave. Baptist Church, 11 N.Y.S. 113, 57 
Hun 590; Matter of Lamb, 4 N.Y.S. 
858, 51 Hun 633 [aff 24 N.H. 1100, 121 
N.Y. 703]; Kent v. Warner, 47 Hun 
474, 

Vt.—Grout v. Johnson, 50 A. 1059, 
73 Vt. 268; Smith v. Hard, 17 A. 481, 
61 Vt. 469, 8 A. 317, 59 Vt. 13. See 
Tunbridge v. Smith, 48 Vt. 648 (hold- 
ing that statute purporting to legal- 
ize grand ‘list not properly sworn 
to could not affect the validity of a 
tax assessed on the list while it was 
jllegal and invalid). . 

Va.—Whitlock v. Hawkins, 53 S. 
E. 401, 105 Va. 242. 

Man.—McCutcheon Lumber Co. vy. 
Minitonas, 22 Man. , 

See Glace Bay v. Royal Bank of 
Canada, (N.S.) [1923] 1 Dom.L.R. 944 
(holding that an act legalizing and 
validating the assessment rolls of 
the year to all intents and purposes’ 
did not take away the right to appeal 
to the courts). 

50. Gage v. Nichols, 25 N.E. 672, 
135 Ill. 128; Carlisle v. Goode, 15 So. 


N.Y. 280];' 


quires it,°° while a curative statute passed for the 
expressed objective of waiving some requirement 
of the law affecting past levies will not be applied 
to cure defects in a levy which take place after the 
passage of the act;°1 and generally a curative stat- 
ute will be held to cure only those defects which it 
in terms professes to cure.*? 
damental defects which affect the substantial or con- 
stitutional rights of the taxpayer are generally re- 
garded as not cured or curable by curative stat- 
utes,®* unless the retroactive statute is one which 


Jurisdictional or fun- 


119, 71 Miss. 453. : 

51.. People v. Chicago, B. & Q. R. 
Co.,_ 1387 N.H, 392, 305 Il. 567. 

52. People v. San Francisco Sav. 
Union, 31 Cal. 132; Bowman v. Roe, 
62 Miss. 513; Martin v. White; 100 P. 
290, 53 Or. 319. 

[a] Mlustrations.—(1) A _ statute 
providing for cures of defects in de- 
scription if the owner was properly 
named and assessed, or for cures of 
errors and omissions as to the name 
of the owner if the property is cor- 
rectly described, cannot apply to ef- 
fect a cure where the name and. de- 
scription are both incorrect. Martin 
v. White, 100 P. 290, 53 Or. 319. (2) 
An act legalizing the return of as- 
sessment rolls and extending the time 
for returning the same does not cure 
the action of a board. of supervisors 
in approving the roll at an illegal 
meeting. Bowman v. Roe, 62 Miss. 
513; Fanning v. Funches, 60 Miss. 
541. (3) A subsequent statute which 
in terms seeks to cure defects in de- 
scription cannot be held to cure de- 
fects in entering the valuation of the 
property. People v. San Francisco 
Sav. Union, 31 Cal. 132. 

53, U.S.—Virginia Nat. 
Richmond, 42 F. 877. : 

Cal.—People v. San Francisco Sav. 
Union, 31 Cal. 132; People v. Sneath, 
28 Cal. 612. 

Fla.—Orlando v. Giles, 40 So. 840, 
51 Fla. 644. 

Ill.— Billings v. Detten, 15 Ill. 218. 


Bank v. 


Kan.—Atchison, etce., Consave 
Woodcock, 18 Kan. 20. 
La.—Augusti v. Lawless, 14 So. 


228, 45 La.Ann. 1370. 

Me.—Inhabitants of Otisfield v. 
Scribner, 151 A. 670, 129 Me. 311. 

Mich.—City of Detroit v. George, 
183 N.W. 789, 214 Mich. 664. 

N.J.—Peckham v. Newark, 43 N.J. 
Law 576. 

N.M.—Manby v. Voorhees, 203 P. 
543, 27 N.M. 511. 

N.Y.—People v. Wemple, 22 N.E. 
761, 117 N.Y. 77; Rowley v. Pough- 
keepsie, 94 N.Y.S. 454, 106 App.Div. 
258; Cromwell v. Wilson, 5 N.Y.S. 
474, 52 Hun 614 [aff 25 N.B. 932, 123 
N.Y. 474]; Crommelin v. Finn, 221 
N.Y.S. 254, 129 Misc. 252; Sanders v. 
Saxton, 73 N.Y.S. 1095, 36 Misc. 574 
[aff 85 N.Y.S. 762, 89 App.Div. 421 
(rev on other grounds 75 N.H. 529, 182 
N.Y. 477, 108 Am.S.R. 826, 1 L.R.A. 
N.S. 727) 1]. 

N.D.—Great Northern Ry. Co. v. 
Grand Forks County, 164 N.W. 320, 
38 N.D. 1; Grand Forks County v. 
Fredericks, 112 N.W. 839, 16 N.D. 118, 
125 Am.S.R. 621; State Finance Co. 
v. Bowdle, 112 N.W. 76, 16 N.D. 193. 

Pa.—McReynolds v. Longenberger, 
75 Pa. 13. 

vVt.—Bartlett vy. Wilson, 8 A, 321, 59 
Vt. 23. : 

W.Va.—Toothman v. Courtney, 58 
S:B. 915, 62 W.Va. 167. 

[a] Illustrations.—(1) A _ statute 
curing irregularities in the assess- 
ment does not cure the want of any 
assessment. McReynolds v. Longen- 
berger, 75 Pa. 13._ (2) 4 wrongful as- 
sessment against exempt property, 
belonging to one other than the per- 
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preserves and affords to the taxpayer the constitu- | tional rights previously infringed.*4 


VII. EQUALIZATION AND 


[§ 922] A. Equalization*®°—1. In General—a. 
Meaning of Equalization. The function of equaliza- 
tion is the adjustment of aggregate valuations of 
property, as between the different counties of the 
state or between the different taxing districts of 
the same county, so that the share of the whole 
tax imposed upon each county or district shall be 
justly proportioned to the value of taxable proper- 
ty within its limits, in order that one county or. 
district shall not pay a higher tax, in proportion 
to the value of its taxable property, than another.*® 
Dealing with and raising or lowering the value of 
classes or subclasses of property, without reference 
to ownership, within a designated territorial limit, 
is, in its essence, equalization.*? 

[§ 923] b. Nature and Purpose. Equalization is 
impersonal.®® It is one of the steps in the assess- 
ment,®® and boards of equalization are only machin- 
ery for reaching a uniform assessment.*® The ob- 


REVIEW OF ASSESSMENTS - 


ject to be accomplished by equalization is to pro- 
duce relative equality among the several taxing 
districts.®! | : ! 

[§ 924] c. Power To Create Boards of Equaliza- 
tion. Statutes providing for the equalization of tax- 
es, and for the creation of official boards for that 


purpose, whether state or local, are a legitimate 


exercise of ‘the power of the legislature over the 
subject’ of taxation, and are free from constitution- 
al objection.*? However, where the power of equal- 
ization is vested by the constitution in specified 
state and county boards, such power can be taken 
away only by constitutional, and not by statutory, 
enactment.® . 

[§ 925] d. General Scheme. In the different ju- 
risdictions the various provisions of the revenue 
laws relative to the review and equalization of as- 
sessments for the purpose of taxation generally dis- 
close a legislative intent to adopt a scheme or sys- 


son attempted to be assessed, is a 
jurisdictional defect not cured by a 
statute declaring that no tax assessed 
upon any property shall be held in- 
valid for any irregularity in assess- 
ment. City of Detroit v. George, 183 
N.W. 789, 214 Mich. 664. (3) Where 
the person who makes the assessment 
is so disqualified that he is neither 
an officer de jure nor de facto, the 
defect is jurisdictional, and there 
can be no cure by subsequent retro- 
spective legislation since there was 
in truth no assessment to be cured. 
Inhabitants of Otisfield v. Scribner, 
151 A. 670, 129 Me. 311. (4) Ifa stat- 
ute providing for the imposition of a 
tax is unconstitutional and null, pro- 
ceedings under it cannot be consider- 
ed validated by an act providing that 
no tax or assessment shall be set 
aside for any irregularity or defect in 
form, or illegality in assessing, levy- 
ing, or laying the same, if the person 
or property is in fact liable for taxa- 
tion, for there is no failure to comply 
with statutory requirements, but 
there is no imposition whatsoever and 
nothing to validate. Peckham v. New- 
ark, 43 N.J.Law 576. (5) An unlaw- 
ful assessment against a national 
bank instead of its stockholders can- 
not be legalized by subsequent state 
law. Virginia Nat. Bank v. Rich- 
mond, 42 F. 877. 

54. Williams v. Supervisors of Al- 
bany, 7 S.Ct. 1244, 122°U.S. 154, 30 
L.Ed..1088; People ex rel. Consolidat- 
ed Nat. Bank of New York v. Purdy, 
89 N.E. 844, 196 N.Y. 550; People ex 
rel. American Exch. Nat. Bank v. 
Purdy, 89 N.E. 838, 196 N.Y. 270. . 

55. Equalization of assessments 
for school purposes see Schools and 
School Districts, § 818. : 

56. IjJl—People v. Millard, 139 N. 
EB. 113, 115, 307 Ill. 556; People v. Or- 
vis, 133 N.H. 787, 788, 300 Ill. 350, 24 
A.L.R. 325 [cit Cyc]. 

Iowa.—Harney v. Mitchell County, 
44 Iowa 203. 

Mich.—Auditor-Gen, v. Sparrow, 74 
N.W. 881, 116 Mich. 574. 

Neb.—State v, Karr, 90 N.W. 298, 
64 Neb. 514. 

N.M.—Poe v. Howell, 67 P. 62. 

Okl.—Bardrick v. Dillon, 54 P. 785, 
7 Okl. 535; Gray v. Stiles, 49 P. 1083, 
6 Okl. 455. 

57. Union Pac. R. Co. v. Board of 
Com’rs, Weld County, 35 F.(2d) 785 
[eert den 50 S.Ct. 249, 281 U.S. 734, 74 
L.Ed. 1149]. 

58. ‘Union Pac. R. Co. v. Board of 
Com’rs, Weld County, supra. 

59.° Bunten v. Rock Springs 


Graz- 
ing Ass’n, 215 P. 244, 29 Wyo. 461. 


60. West Hoboken v. Hudson 
County, 49 A. 9, 66 N.J.Law 162. 

61. Boyce v. Sebring, 33 N.W. 815, 
66 Mich. 210; Case v. Dean, 16 Mich. 
12; West Hoboken v. Hudson County, 
49 A. 9, 66 N.J.Law 162; Florey v. 
Coleman, 234 P. 286, 114 Or. 1; Bunt- 
en v. Rock Springs Grazing Ass’n, 215 
P. 244, 29 Wyo. 461. 

“Wqualization of assessments has 
for its general purpose to bring the 
assessments of different parts of a 
taxing district to the same relative 
standard so that no one of the parts 
may be compelled to pay a dispropor- 
tionate part of the tax.” Huidekop- 
er v. Hadley, 177 F. 1, 8, 100 C.C.A. 
395, 40 L.R.A.N.S, 505 [mod United 
States ex rel. Huidekoper v. Hadley, 
171 F. 118, and cert den 32 S.Ct. 529, 
223 U.S. 735, 56 L.Bd. 635]. 

[a] County equalization.—‘‘The 
authority is given to be exercised for 
the purpose of ascertaining whether 
the valuation made by the assessors 
in each township, etc., bears a just 
relation to the valuations so made in 
all the townships, ete.” Lincoln 
County v. Niagara, 25 U.C.Q.B. (Ont.) 
578, 581. 

62. U.S.—Chicago Union Traction 
Co. v. State Bd. of Equalization, 114 
F. 557 [aff 28 S.Ct. 7, 207-U.S. 20, 52 
L.Ed. 78]; Ketchum v. Pacifie R. Co., 
14 F.Cas.No. 7,738, 4 Dill. 41 note. 

Cal.—Savings, ete., Soc. v. Austin, 
46 Cal. 415. 

Colo.—People v. Pitcher, 138 P. 509, 
56 Colo. 343. 

Ill.—People v. Salomon, 46 Ill. 333. 

Ky.—Johnson v. Fordson Coal Co., 
281 S.W. 472, 213 Ky. 445 [error dism 
and cert den 48 S.Ct. 82, 275 U.S. 494, 
72 L.Ed. 391}; Fayette County v. 
Wells, 243 S.W. 4, 195 Ky. 608; Ray v. 
Armstrong, 131 S.W. 1039, 140 Ky. 
800; Spalding v. Hill, 7 S.W. 27, 86 
Ky. 656, 9 Ky.L. 852. \ 

Mich.—Detroit United R. Co. v. 
State Tax Com’rs, 98 N.W. 997, 136 
Mich. 96. 


Miss.—State v. Wheatley, 74 So. 
427, 113 Miss. 555. 
Neb.—Hacker v. Howe, 101 N.W. 


255, 72 Neb. 385. j 

Nev.—Sawyer v. Dooley, 32 P. 437, 
21 Nev. 390. - 5 

Wash.—State v. Nichols, 69 P. 771, 
29 Wash, 159. 

Wis.—Foster v. Rowe, 107 N.W. 
635, 128 Wis. 326; State v. Thorne, 87 
N.W. 797, 112 Wis. 81, 55 L.R.A. 956; 
paace v. Myers, 9 N.W. 777, 52 Wis. 

[a] Construction.—Statutes  rela- 
tive to the powers and duties of the 
state board of equalization, the Colo- 
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rado tax commission, county boards 
of equalization, and county assessors 
will, if possible, be so construed as to 
render them consistent with each 
other and in harmony with the funda- 
mental law. People v. Pitcher, 138 
P. 509, 56 Colo. 343. 

[b] Uniformity of taxation.—Stat- 
ute providing for a state board of 
equalization with power to equalize 
the assessments and to equalize the 
counties of the state by the standard 
of Const. § 172, requiring all property 
to be assessed at its fair cash value, 
and providing a scheme for the equal- 
ization of the real and personal prop- 
erty in accordance with the standard. 
Ray v. Armstrong, 131 S.W. 1039, 140 
Ky. 800. ° 

{c] Imposition of taxes.—Such a 
Statute does not authorize the com- 
mission to impose a tax contrary to 
Const. § 181, providing that the gen- 
eral assembly shall not impose taxes 
for the purposes of any city, county, 
town, or municipal corporation. Fay- 
ette County v. Wells, 243 S.W. 4, 195 
Ky. 608. 

{d]. Local self-government.—The 
assessment of property for purposes 
of taxation is not a matter of such 
local concern that the legislature can- 
not provide for a state board of tax 
commissioners to supervise and revise 
the assessments made by the local 
assessors. Board of State Tax Com’rs 
v. Grand Rapids Bd. of Assessors, 
83 N.W. 209, 124 Mich. 491. 

fe] Board with concurrent or sup- 
plementary powers.—Statutes creat- 
ing’ a tax commission whose duty it 
is to require all property to be as- 
sessed at its full cash value and, if 
necessary, add a horizontal raise to 
the valuation fixed by any of the 
county assessors, and report its find- 
ings to the state board of equaliza- 
tion, have been held valid. State 
Board of Equalization v. Bi-Metallic 
Inv. Co., 138 P. 1010, 56 Colo. 512 [aff 
36 S.Ct. 141, 239 U.S. 441, 60 L.Ed. 
372]; People vy. Pitcher, 138 P. 509, 56 
Colo. 343. 

{f] Due process.—A. statute pro- 
viding for equalization of taxes by 
a state tax commission is not uncon- 
stitutional as violative of the Four- 
teenth Amendment of the federal con- 
stitution where provision is made for 
a hearing after notice, and for an ap- 
peal. Johnson v. Fordson Coal Co., 
281 S.W. 472, 213 Ky. 445 [error dism 
and cert den 48 S.Ct. 82, 275 U.S. 494, 
72 L.Ed. 391]. 

63. People v. Pitcher, supra; In re 
Opinion of Justices, 123 P. 660, 55 
Colo. 17. 


= 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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tem whereby local boards of review equalize the 
assessments as between individual taxpayers, coun- 
ty boards of equalization as between the various 
assessment districts, and a state board of equaliza- 
tion as between the several counties. The boards 
of equalization—county and state—are constituent 
parts of the machinery of taxation,®® and each is 
vested with certain powers, and charged with spe- 
cial duties.°® In several jurisdictions, a state tax 
commission is provided for, which is empowered to 
exercise general supervision and control over the 
entire revenue system of the state.®7 

Effect of change in statute. A law changing the 
scheme of equalizing assessment and publishing no- 
tice thereof supersedes all previous laws in conflict 
therewith and is controlling.*’ 

[§ 926] 2. Equalization by Municipal or Local 
Board or Officer—a. Necessity of Equalization. The 
duties of a board of equalization are highly impor- 
tant ones,®® and their enforcement is a necessity 
which must be enforced if we would have even an 
approximation to a just administration of our laws 
regarding taxation.*° Ordinarily, the statutes in 
the various jurisdictions show when and how often 
the property as between the different taxing dis- 
tricts shall be equalized.71_ <A statutory direction 
that taxes shall be equalized by an official board as 
between the different municipal divisions of a coun- 
ty is jurisdictional,’? and a failure to comply with 
this requirement renders the tax illegal and void."? 

[§ 927] b. Proceedings To Compel Equalization 
by Board. In a proceeding to compel the board of 
supervisors of a specified county to observe the 
law in equalizing the valuation of their respective 
townships, where the supervisors accused of having 
made assessments at a fraction only of the real cash 
value of the property assessed, in response to an 
order to show cause, come in with affidavits in which 
they assert that they “estimated” the property at 
its cash value, the court cannot assume that the 
affidavits were intended to be evasive."* 

[§ 928] c. Creation and Organization of Board— 
(1) In General. The creation, organization, and 
membership of the board of equalization is governed 
by the particular constitutional and statutory pro- 
visions applicable thereto in the different jurisdic- 
tions.75 A statute creating a county board of equal- 
ization is not unconstitutional because it provides 
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for the appointment of the members thereof by a 
judicial officer.7® 

Qualification of members. If a majority of those 
acting as a board of equalization do not possess the 
statutory qualifications or have no legal title to 
their office, the actions of the board will be void.7” 

Statutory oath. Where a board of equalization 
has actually sat as a board of equalization de facto 
and performed its duties, it is immaterial that the 
members did not qualify as a board of equalization 
by taking the statutory oath.7§ 

[§ 929] (2) Power To Act by Majority or by- 
Committees. A majority of the members of the 
board of equalization may act without the others 
in the absence of any express statutory provision 
to the contrary.’® . Under some statutes it is held 
that, since the duties of a board of equalization are 
quasi judicial in character,®® they cannot be dele- 
gated to third persons, except as to merely clerical 
details, but must be performed by the board as 
such.*! Under other statutes an equalization per- 
formed by a committee of the board of equaliza- 
tion is sufficient where the report of the committee 
is adopted by the board.®? : 

[§ 930] d. Nature of Duties of Board. The du- 
ties of a board of equalization are quasi judicial in 
character.*° They require the exercise of judgment 
in determining what changes shall be made in the 
valuations of the property in the several towns 
and wards to produce a just relation to each other.®* 
_ [§ 931] e. Time within Which Board Must Act. 
Although it has been held that, where the statute 
limits the time for the board of equalization to com- 
plete its work to a, specified day in any year, such 
board cannot act upon assessments after that time,®° 
as a general rule, while the time fixed for equaliza- 
tion is mandatory in the sense that it is the duty 
of the board at that time to take action,®® the fail- 
ure of the board to equalize the tax assessments at 
the time fixed will not invalidate the taxes if legal 
action is taken in time to permit the spreading of 
the tax upon the rolls, and the delivery of the as- 
sessment rolls to the collecting officers a reasonable 
time before that limited for collection has expired.§* 

[§ 932] f. Powers of Board—(1) In General. 
County boards of equalization have power to equal- 
ize the valuations between the several assessment 


64. First Nat. Bank v. Lewis, 121 
N.W. 836, 18 N.D. 390. 

65. State v. Nichols, 69 P. 771, 29 
Wash. 159. 

66. State v. Nichols, supra. 

67. Nevada Tax Commission v. 
Campbell, 135 P. 609, 36 Nev. 319. 

63. Aultman vy. Fleming, 113 So. 
200, 147 Miss. 127; State v. Wyoming 
Mfg. Co., 103 So. 11, 138 Miss. 249. 

69. Commonwealth v. Hanna, 33 
Pa.Co. 498. 


70. Commonwealth vy. Hanna, su- 
ra. 
e 71. See statutory provisions; and 
ease infra this note. 

[a] In ‘Washington, under the 


statutes, all real estate must be list- 
ed each year and equalized by the 
county board of equalization. State 
v. Nichols, 69 P. 771, 29 Wash. 159. 

72. Leggatt v. Paddison, 233 N.W. 
198, 252 Mich. 140; .Auditor-Gen. v. 
Reynolds, 47 N.W. 442,83 Mich. 471; 
Yelverton v. Steele, 36 Mich. 62. 

73. Leggatt v. Paddison, 233 N.W. 
198, 252 Mich. 140; Auditor-Gen. v. 
Reynolds, 47 N.W. 442, 83 Mich. 471; 
Yelverton v. Steele, 36 Mich. 62; Da- 
kota County v. Parker, 7 Minn. 267. 
Compare Goudreau v. St. Ignace, 56 
N.W. 772, 97 Mich, 413; Chamberlain 


v. St. Ignace, 52 N.W. 634, 92 Mich. 
332° (both of which hold that the fail- 
ure of the county board of super- 
visors properly to equalize the as- 
sessments, under Pub. Acts [1889] p 
238, as between the -various town- 
ships, does not affect the legality of 
a levy of a school tax within a city). 

74. Atty. Gen. v. Sanilac County, 3 
N.W. 260, 42 Mich. 73. 

Mandamus to compel board of 
equalization to act see Mandamus § 
240. 

75. See .constitutional and statu- 
tory provisions. : 

76. New Jersey Zinc Co. v. Sussex 
County Bd. of Equalization, 56 A. 138, 
70 N.J.Law 186 (by the judge of the 
court of common pleas). 

[a] Persons without official con- 
nection.— Unless some order of the 
county court appointing them is 
made of record, men sitting and act- 
ing with the county board of super- 
visors in their work on tax books, 
after raise of assessment has been 
certified by the tax commission, have 
no official connection with the board. 
Farm Bureau of Calloway County v. 
Pool, 265 S.E. 809, 205 Ky. 365. 

77. State v. McGinnis, 34 Ind. 452. 

78. Commonwealth v. Hanna, 33 


Pa.Co, 498. 

79. Commonwealth v. Hanna, su- 
pra. See also Florey v. Coleman, 234 
P. 286, 114 Or. 1 (where the statute 
provided that two of the threé mem- 
bers of the board should constitute a 
quorum). 

[a] Ifllustration.—Where one of 
three members of a board of equali- 
zation is absent because of illness, 
the other two are competent to per- 
form all of its functions. Common- 
wealth v. Hanna, 33 Pa.Co. 498. 

80. See infra § 930. 

81. Bellinger v. Gray, 51,.N.Y. 610. 

gs2. Leggatt v. Paddison, 233 N.W. 
198, 252 Mich. 140; Boyce v. Sebring, 
383.N.W. 815, 66 Mich. 210. 

83. New York v. Davenport, 92 N. 
Y. 604; Bellinger v. Gray, 51 N.Y. 610. 

84. Bellinger v. Gray, supra. 

85. New Jersey Zinc Co. v. Sussex 
County Board of Equalization, 56 A. 
138, 70 N.J.Law 186. 

86. Leggatt v. Paddison, 233 N.W. 
198, 252 Mich. 140. 

87. Leggatt v. Paddison, supra. 

[a] Equalization held valid and 
legal. Where the board of equaliza- 
tion acted in November of the tax 
year instead of in June as the statute 
required. Leggatt v. Paddison, 233 
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districts of the ecounty,** and to make investiga- 
tions for that purpose.*® The power of boards of 
equalization to increase valuations must be exercised 
in strict compliance with the statute conferring 
jurisdiction.°° Their duty is to equalize,** and 
they have no power to raise the valuation of one 
subdivision and lower that of another, except for 
the purpose, and the sole purpose, of bringing their 
valuation to a common point of equality.°? Under 
some statutes boards act-in a dual capacity and 
have power to equalize assessments between the 
various taxing districts, and also to review and cor- 
rect individual assessments.°* : 

Presumption. It will be presumed that the board 
exercised its powers fairly and reasonably.®* 
 [§ 933] (2) Taxing Unit Not Individual Equal- 
ized. A board of equalization is charged with the 
duty of equalizing the assessment of the various 
taxing units, not. of the taxpayers;®® its function 
is to correct a general error arising from the as- 
sessors’ general estimate of all property or a class 
of property assessed by them,°®® and is not to cor- 
rect the various errors of assessors in the assess- 
ment of specific pieces of property.®’ This is to 
N.W. 198, 252 Mich. 140. 

88. Sheakley & Kennedy Bros. v. 


Board of Review of Chickasaw Coun- 
ty, 160 N.W. 322, 178 Iowa 956; Bay- 


465; 


TAXATION pee 


State of Iowa, 146 N.W. 85, 165 Iowa 
Getchell v. Polk County, 50 N. 
W. 574, 51 Iowa 107; 
calf, 4 Mich. 579; 


A py ee ieee brat 


[§§ 932-934 


be done not by changing specific assessments of an 
assessor, but by changing his entire assessment of 
a given class or ctasses.°® So a board of equaliza- 
tion has no authority as such to change the assess- 
ment of any individual taxpayer,®® or to add prop- 
erty not assessed to the assessment roll or tax list,” 
or to strike property therefrom duly assessed.” 
It must recognize the divisions made by law for 


- assessment purposes, and cannot divide a city or 


other assessment district into portions for the pur- 
pose of equalizing the taxes.® ; 

[§ 934] (3) Change of Aggregate Valuations. 
Under some statutes the board of equalization may 
change the valuations of the various taxing districts 
so as either to raise or lower the aggregate valua- 
tion of all the districts.4 Under other statutes the 
board may not reduce the aggregate valuation of all 
the districts,® but under some such statutes the board 
may increase the aggregate valuation of all the dis- 
tricts.6 Under still other statutes the aggregate 
valuation of all the subdivisions cannot be in- 
creased,’ except in such an amount as may be actu- 
ally necessary and incidental to a proper and. just 
equalization.® 
lying in the town (Kelley v. Corson, 
supra). ! 


4. Tweed v. Metcalf, 4 Mich. 579; 
Lee v. Mehew, 56 P. 1046, 8 Okl. 136; 


Tweed v. Met- 
Hughes Electric 


onne v. Hudson County, 46 N.J.Law 
93. 
' 89. 


pra. 

90. Kimball v. Merchants’ Sav. 
ete.,. Co., 89 Ill. 611, 617; State v. 
Honpner, 23 A. 948, 54 N.J.Law 544. 

“The powers such boards may 
rightfully exercise are defined, and 
limits fixed beyond which they may 
go. All acts beyond the restrictions 
imposed are void, as being without 
warrant of law.” Kimball v. Mer- 
chants’ Sav. ete., Co., supra. 

{a] Equalization of reassess- 
ments.—Statute held not to confer au- 
thority on county boards of revision 
to equalize reassessments of realty in 
any district or part thereof with the 
existing assessments of real estate in 
the remainder of the county not re- 
assessed. State v. Coffenberry, 115 
N.E. 1005, $4 OhioSt. 451. 

* 91. Suydam.v. Merrick County, 27 
N.W, 142, 19 Neb. 155, 

92. Suydam v. Merrick County, su- 
pra. 

[a] Inequality necessary.—A 
county board of equalization cannot 
increase valuation of assessment of 
all realty in a precinct without a find- 
ing that valuation does not bear a 
just relation to valuation of realty 
in all townships, precincts, or dis- 
tricts in the county. Peterson v. 
Brunzell, 170 N.W. 905, 103 Neb. 250. 

93. See case infra this note. 

{a} In North Dakota the county 
board of review and equalization acts 
in a dual capacity: First, to adjust 
assessments in districts having no 
board of review; and second, to 
equalize assessments. between the 
various districts. First Nat. Bank y. 
Lewis, 121 N.W. 836, 18 N.D. 390. 

Powers of boards with respect to 
review and correction of individual 
assessments see infra §§ 1015-1024. 

94. People v. Orvis, 133 N.E. 787, 
300 Ill. 350, 24 A.L.R. 325. 

95. Royce v. Jenney, 50 Iowa 676. 
_ 96. Getchell y. Polk County, 50 
N.W. 574, 51 Iowa 107, 108. 

“The board is to secure, as far as 
practicable, the same uniformity of 
estimate which might be expected if 
all the property in the county were 
assessed by one assessor.” Getchell 
v. Polk County, supra. 

97. Getchell v. Polk County, supra. 

98. Getchell vy. Polk County, supra. 

99. Pierce v. Executive Council of 


Bayonne v. Hudson County, su- 


Co. v. Burleigh County, 207 N.W. 997, 
53° UN. Di 286) Ur irstiaNater Bank iv. 
Lewis, 121 N.W. 836, 18 N.D. 390. 

Power of boards of review to review 
and correct individual assessments 
and to equalize between taxing dis- 
tricts see supra § 932. \ 

1. Royce v. Jenney, 50 Iowa 676. 

2. Royce v. Jenney, supra. 

8. People v. Schlitz Transfer Co., 
164 N.E. 702. 333 Tll. 333; Montis v. 
McQuiston, 78 N.W. 704, 107 Iowa 651; 
Dickey v. Polk County, 12 N.W. 290, 
58 Iowa 287; Getchell v. Polk County, 
50 N.W. 574, 51 Iowa 107: Messenger 
v. Peter, 88 N.W. (209, 129 Mich. 93. 
See McCutchen v. Lyon County, 63 N. 
W. 455, 95 Iowa 20 (holding that, 
where all farm lands inside the lim- 
its of an incorporated town were 
raised one hundred per cent, and no 
other real estate within the assessori- 
al district of such town was raised or 
changed, and such action raised such 
farm lands one hundred per cent 
higher than any other farm lands in 
the county, Such action is void). 

[a] Tllustration.—The board can- 
not increase the assessment of urban 
real estate in the portion of a city 
lying in one township without simi- 
larly increasing the assessment as to 
city real estate lying 
township. People v. Schlitz Trans- 
fer Co., 164 N.E. 702, 333 Ill. 333. 

{[b] Taxing unit determined.— 
Where, in each of the cases of two 
cities, the assessment is made by one 
central board, the roll being spoken 
of in the singular, although divided 
into two parts or books showing the 
property assessed in each ward, and 
the charter in each case treats the 
several component parts or books as 
comprising a single assessment, the 
board of supervisors is authorized ‘to 
treat the city as a unit in making an 
equalization. Auditor General vy. 
Griffin, 103 N.W. 854, 140 Mich. 427. 

[c] In Wisconsin (1) the board of 
supervisors of a county, in making 
its equalization of assessments, can- 
not reduce the valuation as to a part 
of the lands in a town where it does 
not reduce all the real estate in the 
same town (Kelley v. Corson, 11 Wis. 
1 [den reh 8 Wis. 182]), (2) except 
that it can reduce the valuation of 
farming lands in a town even though 
it does not reduce the valuation of 


real estate in an incorporated village | 


in the other | 


UE tp v. Dillon, 54 P. 785, 7 Okl. 


fa] It is immaterial whether the 
aggregate of the valuation, as equal- 
ized, corresponds with the aggregates 
as contained in the assessment rolls. 
Tweed v. Metcalf, 4 Mich. 579. a 

5. Bellinger v. Gray, 51 N.Y. 610; 
People v. Wayne County, 2 N.Y.S. 
555, 49 Hun 476; Kelley v. Corson, 8 
Wis. 182; In re Simcoe County, 5 
Can.L.J.N.S. 294; Simcoe v. Norfolk 
County, 5 Can.L.J.N.S. 181; Lincoln 
Ee ee v. Niagara, 25 U.C.Q.B. (Ont.) 


78. 

[a] Effect of such rule.—Such re- 
striction renders it necessary, if the 
valuation in any township is de- 
creased, to increase the valuation in 
some one or more of the other town- 
ships. Linc6ln County v. Niagara, 25 
U.C.Q.B. (Ont.) 578. 

6. In re Simcoe County, 5 Can.L. 
J.N.S. 294. 

7. People v. Pitcher, 138 P. 509, 56 
Colo. 343. 

[a]. It can deal only with values 
already ascertained and fixed by the 
instrumentalities provided and em- 
powered by the legislature primarily 
to ascertain and fix such value. Peo- 
ple v. Pitcher, 138 P. 509, 56 Colo. 
343. 

8. Kimball v. Merchants’ Sav., etc., 
Co., 89 Ill. 611; Suydam v. Merrick 


“County, 27 N.W. 142, 19 Neb. 155. 


[a] Increase of aggregate valua- 
tion held improper.—An increase of 
one hundred and fourteen thousand . 
three hundred and eighty-two dollars 
and fourty-three cents im an aggre- 
gate valuation of ,one million two 
hundred ninety-six thousand four 
hundred and nineteen dollars and ten 
cents. Suydam v. Merrick County, 27 
N.W. 142, 19 Neb. 155. 

[b] Effect of statute.—(1) Equali- 
zation should be done by the board’s 
adding or deducting from other towns 
or districts as may be necessary, and 
still retaining aS near as practicable 
the aggregate valuation of all the 
towns or districts of the county. 
Kimball v. Merchants’ Sav., ete., Co., 
89 Til. 611. (2) Any material in- 
crease, beyond what is actually neces- 
sary or incidental, of all the aggre- 
gate valuations of all the towns or 
districts of the county is without au- 
thority of law, and must, for that 
reason, be void. Kimball v. Mer- 
chants’ Sav., etc., Co., supra, 


For later cases, developments and changes in the law see Annotations, same title and section number, 


} 


} 


+, Ok. 


~ §§ 935-937] 


[§ 935] g. Method of Equalization—(1) In Gen- 
eral. A board of equalization must ascertain wheth- 
er the valuation of assessable property in each town 
‘or district bears a just relation to that in all the 
; This duty cannot be ac- 
complished by any arithmetical caleulation.!° 
der some statutes the board may adopt its own 
means of reaching the result,!! and in some juris- 
dictions the legislature has stated the result to be 
achieved and left it to the board to work ont the 
I A statute which makes 
it the duty of the county board to adjust and equal- 
_ ize the valuatiun of the real and personal property 

-within the county without prescribing the mode to 
be adopted leaves the board the discretion to adopt 
~any reasonable and just method.t® Under some stat- 
utes the board may take as a standard the particular 
township or district assessment roll which, in its 
judgment, most nearly represents a true and just 
valuation, and adjust the valuation of the others 
by such standard;'* but the board is not justified 
in any case in raising the valuation of property 


other towns or districts.® 


problem as best it can.?? 


9. Lancaster County v. Whedon, 
108 N.W. 127, 76 Neb. 753; Sea Isle 
City v. Cape May County, 12 A. 771, 
50 N.J.Law 50; Bellinger v. Gray, 51 
N.Y. 610; People v. Wayne County, 


2 N.Y.S. 555, 49 Hun 476; Kelley v. 
Corson, 8 Wis. 182. 

10. In re Gibson, 20 U.C.Q.B. 
(Ont.) 111. 


11. Case v. Dean, 16 Mich. 12. 

12. See statutory provisions; 
In re Gibson, 20 U.C.Q.B. (Ont.) 111. 

13. Bardrick v. Dillon, 54 P. 785, 7 
535: Salt Lake City v. Arm- 
strong, 49 P. 641, 15 ‘Utah 472. 

[a] Thus, if the board is of the 
opinion that the real estate in a par- 
ticular locality is too high and that 
in other jocalities the assessment 
is too low, it is a reasonable exercise 
of its authority to prescribe the 
localities and raise-or lower the valu- 
ation so as to equalize the assessment 
in such districts. Salt Lake.City v. 
Armstrong, 49 P. 641, 15 Utah 472. 

14. Lee v. Mehew, 56 P. 1046, 8 
Okl. 136; Bardrick v.*Dillon, 54 P. 
785, 7 Okl. 535; Webb v. Renfrew, 54 
P. 448, 7 Okl. 198; In re Gibson, 20 U. 
CQ. EB. (Ont) 154. 

15. Lee v. Mehew, 56 P. 1046, 8 
Okl. 136; .Bardrick vy. Dillon, 54 P. 
785, 7 Ol. 535, ‘ 

16. People v. Orvis, 133 N.E. 787, 
801 Ill. 350, 24 A.L.R. 325. 

[a]. Thus the fact that the board 
took no action with reference to 
equalizing the assessments of other 
taxing districts did not show that in 
making such increase it was not eq- 
ualizing the assessments within the 
city. People v. Orvis, 133 N.E. 787, 
301 Ill. 350, 24 A.L.R. 325, 

17. Equalization among classes or 
kinds of property by state board of 
equalization see infra § 970. 

18. McKee v. Champaign County, 
53 Ill. 477; People v. Nichols, 49 
TMS LT . 

[a] Illustrations—(1) To _ in- 
crease the valuation of the improved 
Jands in one township without at the 
same time increasing the valuation 
of the unimproved lands in the same 
township is illegal and _ void. Peo- 
ple v. Nichols, 49 LVS EN C2 ae as 
error to add one hundred per cent to 
the valuation of improved, and twen- 
ty-five per cent to the valuation of 
unimproved, lands in the same town- 


ship. McKee v. Champaign County, 
53 Ill. 477. 
19. Ill.—People vy. Palmer, 1 N.E. 


830, 113 Ill. 346. 

Iowa.—Sheakley & Kennedy Bros. 
v. Board of Review of Chickasaw 
County, 160 N.W. 322, 178 Iowa 956; 
Manson L. & T. Co. v. Heston, 49 N. 
W. 985, 83 Iowa 377; Harney v. 
Mitchell County, 44 Iowa 203;.Cassett 
v. Sherwood, 42 Iowa 623. 


and |. 
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Un- 


therein.?° 


Neb.—State v. Edwards, 47 N.W. 
1048, 31 Neb. 369. 

N.D.—Hughes Electric Co. v. Bur- 
leigh County, 207 N.W. 997, 53 N.D. 
728; First Nat..Bank v. Lewis, 121 
N.W. 836, 18 N.D. 390. 

Or.—Florey -v. Coleman, 234 P. 286, 
£14" Or. 1 

Utah.—Salt Lake City v. 
strong, 49 P. 641, 15 Utah 472. 

[a] Purpose of such provision is 
to prevent one class of property in 
a precinct or township from bearing 
an unjust burden. State v. Edwards, 
47 N.W. 1048, 31 Neb. 369. 

[b] Classes of personal property. 
—(1) The board of equalization may 
add or deduct the proper per centum 
of the valuation of classes of person- 
al property taxable in each town or 
township. Harney v. Mitchell Coun- 
ty, 44 Iowa: 208. (2) The county 
board of supervisors, as board of re- 
view, had authority to increase or 
diminish valuation of merchandise as 
class among several assessment dis- 
tricts for purpose of equalization. 
Sheakley & Kennedy Bros. v. Board of 
Review of Chickasaw County, 160 N. 
W. 322, 178 Iowa 956. 

[ec] Arbitrary action causing in- 
equality void.—Where the county 
board of supervisors orders that all 
property. be assessed for taxation at 
fifty per cent of its actual cash val- 
ue, and afterward, when acting as a 
board of equalization, orders that fif- 
ty per: cent be added to all assess- 
ments on money and credits, the lat- 
ter order is void, as instead of equal- 
izing, it clearly creates an inequali- 
ty in the taxation. Manson L. & T. 
Co. v. Heston, 49 N.W. 985, 83 Iowa 
37T. 

20. New Jersey Zinc Co. v. Sus- 
sex County Board of Equalization, 56 


Arm- 


A. 138, 70 N.J.Law 186; West Ho- 
boken Tp. v. Anderson, 38 N.J.Law 
alyiBy 

[a] Mlustrations.—(1) Under a 


statute providing that, where the 
value of the property contained in 
any duplicate is relatively less than 
the value of other property in the 
county, the board may add thereto 
such sum as shall appear just and 
proper and warranted by such com- 
parison, but not otherwise, an in- 
crease of valuation must be by a sum 
certain, to be levied equally by an 
even percentage on all classes .of 
property, real and personal, assessed 
in the township, and found upon the 
assessor’s duplicate, and not upon a 
particular piece or class of property 
found thereon. New Jersey Zinc Co. 
v. Sussex County Board of Equaliza- 
tion, 56 A. 138. 70 N.J.Law 186. (2) 
Percentage addition to the total 
amount of the valuation of real es- 


tate is improper. West Hoboken Tp. 


above its true cash value.1§ 
for the board of equalization to change the assess- 
ment throughout the county, but it may make a 
horizontal increase of all the assessments within only 
one taxing’ district.1é 

[§ 936] (2) By Changing Valuations: among 
Classes or Kinds of Property.17 
erty in a district belonging to the same class must 
be increased or diminished in the same ratio,!® un- 
der some statutes the valuation of one class of prop- 
erty may be raised or lowered, if necessary, by the 
local board of equalization, without disturbing the 
assessed valuation of another class.1® 
statutes, equalization must be accomplished by rais- 
ing or lowering the total valuation of all the prop- 
erty in the taxing subdivisidn, and not of just a class 


[§ 937] h. Proceedings—(1) In General. 
the statute requires the board to act according to 
a certain procedure, such procedure must be fol- 
lowed or the board’s action will not be valid.21 
where the statute does not require it, the board is 
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It is not necessary 
While all the prop- 


Under other 


Where 


But 


v. Anderson, 38 N.J.Law 173. 

[b] Where statute does not con- 
fer power on the board to direct that 
any particular parcel or class of 
property shall have its valuation in- 
creased or decreased, a special class 
or piece of property cannot be segre- 
gated and its valuation raised or di- 
rected to be raised. New Jersey Zinc 
Co. v. Sussex County Board of Equali- 
zation, 56 A. 138, 70 N.J.Law 186. 

[ec] In Michigan (1) the statute 
contemplates an equalization as be- 
tween the townships with reference 
to real estate only, but the increase 
or diminution in the total assessment 
is' to be shared alike by both realty 
and personalty. Sinclair v. Learned, 
16 N.W, 672, 51 Mich, 335. See Boyce 
v. Sebring, 33 N.W.. 815, 66 Mich. 210 
(holding that, although it is only’ 
where the valuation of the real estate 
is relatively uhequal that the board is 
authorized to add to, or deduct from, 
the aggregate amount assessed in a 
township, yet, where such alteration 
is made, it may ag well be'from the 
total valuation of real and personal 
property as from the valuation of . 
the real estate alone). (2) The pro- 
vision requiring it to be ascertained 
whether the relative valuation of the 
real property in the several town- 
ships has been uniformly estimated, 
and, if such valuation found to be un- 
equal, equalized by adding to, or de- 
ducting from, the valuation of the 
taxable property in any township ' 
such an amount as will produce an 
equal valuation of the real property 
in the county, is substantially com- 
plied with where additions are made 
to the valuations of the real property 
in some townships and deductions are 
made in other townships, and the 
valuations so obtained are added to 
the valuations of the personal prop- 
erty. Auditor General v. Longyear, 
68 NW. 130, 110 Mich. 223. 

21, Peterson v. Brunzell, 170 N.W. 
905, 103 Neb. 250; State v. Hopper, 
23 A. 948, 54 N.J.Law 544; Sea Isle 
City v. Cape May County, 12 A. 771, 
50 N.J.Law 50, 52; Ridgewood v. 
Coe, (N.J.Sup.) 44 A. 952; In re Gib- 
Son. 2OvU. CO. Bt COnt.)- Lid: 

“The board of assessors being a 
special statutory tribunal, its action 
is valid only when its functions have 
been performed in the manner, and 
in compliance with forms frescribed 
by the statute which conferred the 


jurisdiction.” Sea Isle City v. Cape 
May County, supra. 
[a] Iustration.—Where the 


board is required to base its judgment 
upon a careful and thorough com- 
parison of the assessments in the dif- 
ferent townsnips, and an aa@judication 
that one is relatively too low, an arbi- 
trary addition’ to the valuation of a 
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not required to examine witnesses or hear evidence, 
but it may act on its own knowledge, judgment, and 


diseretion.?” 


[§ 938] (2) Notice of Board’s Proceedings. 


the absence of express statutory 
provisions requiring it, notice of 


proceedings of the board of equalization need not 
Sufficient notice is provided by the stat- 


be given.?* 
ute which prescribes the time and 


of the board,?*”% and the general notice of the time 
and place of such meeting which some statutes re- 
quire specified county officers to give.** 


a statute provides for notice to be 


board of equalization raises the valuation of any 
taxing district, such notice must be given, and it 


must be in strict compliance with 
provided.?4% If the notice given 
board may order a new notice to 


particular township, without such 
comparison and adjudication, will be 
set aside as unauthorized. State v. 
Hopper, 23 A. 948, 54 N.J.Law 544; 
| Ridgewood v. Coe, (N.J.Sup.) 44 A. 
952 [dist State v. Roe, 36 N.J.Law 86, 
on the ground that the statute had 
been changed since the earlier case 
was decided]. 

{[b] Statutory requirements.—Un- 
der L. (1873) p 794 it is required: 1. 
That the board of equalization ‘‘ob- 
tain from the assessors, or others, 
such information as may enable them 
intelligently to examine or inquire in- 
to the assessments returned to them 
from the several townships; 2. That 
from such examination or inquiry 
their judgment must be satisfied that 
the value of the property contained 
in a certain duplicate is relatively 
less than the value of other property 
in the county; 3. That it must ap- 
pear to them, and they must adjudge 
it to be just and proper to add to 
such duplicate a certain percentage 
for the purpose of equalizing the 
several assessments; and, That 
having so examined and decided, they 
are then, and not until then, au- 
thorized to add such percentage to 
the duplicate.’’ West Hoboken Tp. v. 
Anderson, 38 N.J,Law 173, 174. 

22. Kan.—Symns v. Graves, 70 P. 
591, 65 Kan. 628; Challiss v. Rigg, 30 
P. 190, 49 Kan. 119; Fields v. Russell, 

SATE P 416, 38° Kan.) 720: 
Mich.—Auditor-Gen. v. Griffin, 103 
N.W. 854, 140 Mich. 427. 
‘Neb.—Suydam v. Merrick County, 
27 N.W. 142, 19 Neb. 155 [dist Dundy 
v. Richardson County, 1 N.W. 565, 8 
Neb. 508, in which it was held that 
the board cannot act without having 
any sort of lawful evidence before it 
on which to base its action, on the 
ground that the statutes had been 
changed since the case distinguished]. 
N.J.—State v. Roe, 36 N.J.Law 86, 
Wis.—Foster v. Rowe, 107 N.W. 
635, 128 Wis. 326; West v. Ballard, 32 
Wis. 168. 
23. I1l.—People v. Orvis, 133 N.E. 
787, 301 Ill. 350, 24 A.L.R. 325. 
Ind.—Hubbard v. Goss, Treas., 62 
N.E. 36, 157 Ind. 435. 
Neb.—Lancaster County v. Whed- 
on, 108 N.W. 127, 76 Neb. 753; State 
v. Edwards, 47 N.W. 1048, 31 Neb. 
369; Suydam vy. Merrick County, 27 
N.W. 142. 19 Neb. 155; ,Hallo v. Hel- 
mer, 10 N.W. 568, 12 Neb. 87; Dundy 
v. Richardson County, 1 N.W. 565, 8 
Neb. 508. 
N.J.—Middletown Tp. v. Ivins, 130 
A. 648, 102 N.J.Law 36. 


‘Utah.—State v. Armstrong, 56 P. 
1076, 19 Utah 117. 
Wis.—Foster y. Rowe, 107 N.W. 


635, 128 Wis. 326, 8 Ann.Cas. 595. 

[a] Thus, Gen. Revenue Act 
(1898) § 35 par 38, authorizing board 
of review to increase assessments in 
any portion of county upon notice to 
not less than fifty property owners, 


For later cases, developments and changes in the law see Annotations, 
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[§§ 937-940 


-[§ 939] (3) Necessity for Complaint. The action 
of a board of equalization is automatic in the sense 


that no complaint, demand, or petition is necessary 


In 
or constitutional 
the meetings or 


place of meeting 


But where 
given before the 


the requirements 
is ineorreet, the 
be given.?® 


does not violate constitutional re- 
quirement as to due process of law. 
People v. Orvis, 133 N.E. 787, 301 Ill. 
350, 24 A\L.R.- 32 

[b] Legislative intent.—‘‘Not hav- 
ing provided for notice by the county 
board in performing its duty under 
section 507, the Legislature evident- 
ly intended that none was to be giv- 
en.” Middletown Tp. v. Ivins, 130 A. 
648, 651, 102 N.J.Law 36. 

[ec] Notice to individual taxpayers 
is‘ not required before making a 
change in the entire assessment of a 
taxing district. People v. Orvis, 133 
N.B. 787, 301 Ill. 350, 24 A.L.R. 325; 
Hubbard v. Goss, 62 N.E. 36, 157 Ind. 
485; Lancaster County v. Whedon, 
108 N.W. 127, 76 Neb. 753; State v. 
Hdawards, 47 N.W. 1048, 31 Neb. 369; 
Suydam v. Merrick County, 27 N.W. 
142, 19 Neb. 155; Hallo v. Helmer, 10 
N.W. 568, 12 Neb. 87;  Dundy_ v. 
Richardson County, 1 N.W. 565, 8 Neb. 
508; State v. Armstrong, 56 P. 1076, 
19 Utah 117; Foster v. Rowe, 107_N. 
W. 635, 128 Wis. 326, 8 Ann.Cas. 595 
{appeal dism 28 S.Ct. 258, 207 U.S. 
581, 52 L.Hd. 350]. 

{d] Equalization between munici- 
palities.—Rev. St. (1898) §§ 1077a, 
1077b, providing for the appointment 
of commissioners for the equaliza- 
tion of valuations between the dif- 
ferent municipalities in counties, 
were not unconstitutional, as de- 
priving taxpayers of property with- 
out due process of law, because no 
notice to taxpayers was required, 
since the board acted on different 
municipalities and not on the indi- 
vidual taxpayers. Foster v. Rowe, 
107 N.W. 635, 128 Wis. 326, 8 Ann.Cas. 
595 [appeal dism 28 S.Ct. 258, 207 
U.S», 584752255. Wd: -3507, 

2342. Hubbard v. Goss, 62 N.E. 36, 
157 Ind. 485; Lancaster County v. 
Whedon, 108 N.W. 127, 76 Neb. 753; 
State v. Armstrong, 56 P. 1076, 19 
Utah 117. 

24. Hubbard v. Goss, 62 N.E. 36, 
157 Ind. 485. 

244%. People v. Vail, 129 N.E. 494, 
296 Ill. 61; People v. Abraham, 129 N. 
EK. 611, 295 Til. 582+. Peterson ° v. 
Brunzell, 170 N.W. 905, 103 Neb. 250; 
New Jersey Zine Co. v. Sussex Coun- 
ty Board of Equalization, 56 A. 138, 
70 N.J.Law 186; West Hoboken y. 
acpriet: County, 49 A. 9, 66 N.J.Law 


[a] Tlustration.—Where the stat- 
ute provides that the assessor shall 
be notified by five days’ notice ix 
writing of the proposed increase, and 
shall be required to show cause why 
such increase should not be ordered, a 
notice which is not a five days’ no- 
tice and does not require the assessor 
to show cause is bad. New Jersey 
Zine Co. v. Sussex County Board of 
Lae onwae 56 A. 138, 70 N.J.Law 


Ib] Notice prior to board’s action 


to set it in motion.?°® 
[§ 940] (4) Property Considered. Properties ex- 
empt from assessment and taxation are not valued 
for equalization purposes.?7 In some states, where, 
under the statutes therein, municipalities in which 
terminal property of public utilities is located are 
entitled to the full benefit of all taxes derived there- 
from, such property is not to be considered by the 
board of equalization in determining the total val- 
uation of property in the municipality.?§ 
in other states where bank stock is taxed separately — 
at a specified rate and the tax used solely for local 
purposes, such bank stock is included by the board 
of equalization in its estimate of the taxable prop- 


However, 


necessary.—A statute providing that 
no increase in the entire assessment 
in any township or part thereof, or 
portion of the county, shall be made 
until the board has notified not less 
than fifty property owners requires 
notice to the property owners in ad- 
vance of the increase, and does not 
authorize a final determination of the 
increase in advance of notice subject 
to reconsideration if the property 
owners can show it was wrong. Peo- 
ple v. Vail, 129 N.E. 494, 296 Ill. 61. 
[c] Effect of general statute mak- 
ing notice nonessential.—A statute 
providing: that failure to give any no- 
tice required shall not impair or af- 
fect the validity of any assessment as 
finally made, etc., relied on to justify 
failure of the board of review to give 
notice previous to passsge of its 
resolution changing assessment, can- 
not be construed as dispensing with 


notice as required by the statute, and: 


an opportunity to be heard before or- 
der is entered by the board of review 
increasing tax. People v. Abraham, 
129 N.E. 511, 295° Ill. 582. 

[da] Effect of general doctrine ex- 
cusing notice.—The doctrine that a 
board of equalization, acting judicial- 
ly, is not bound to give any notice 
before raising the assessment of a 
district except as statute may pro- 
vide for it, does not justify waiving 
of notice to persons affected by a 
proposed resolution raising tax, or 
passage of the resolution before giv- 
ing the notice required by the Reve- 
nue Act, and a chance for taxpayers 
to be heard before the board enters 
final order raising the tax. People v. 
Abraham, 129 N.E. 511, 295 Ill. 582. 

25. Black v. McGonigle, 15 S.W. 
615, 103 Mo. 192. 

26. State v. Edwards, 47 N.W. 
1048, 31 Neb. 369; State v. Edwards, 
42 N.W. 882, 26 Neb. 701; Suydam v. 
Merrick County, 27 N.W. 142, 19 Neb. 
155; Salt Lake City v. Armstrong, 49 
P. 641, 15 Utah 472. 

27. Re Stamford Tp., 37 Ont.L. 
155,10 Ont.W.N. 265. 

28. City of Ashland v. Ashland 
raed Board, 182 N.W. 342, 174 Wis. 


[a] Tllustration.—Under St. (1919) 
§ 1211—8, requiring the tax com- 
mission to mak 
tion of docks, piers, wharves, and 
grain elevators of public utilities, and 
§ 1211—29, providing that taxes based 
on such separate valuation shall be 
distributed to the towns and cities in 
which such docks, etc., are located, 
the city in which such properties are 
located is entitled to the full benefit 
of the taxes derived therefrom with- 
out any direct or indirect impair- 
ment, and the valuation thereof 
should not be included in the county 
board’s equalization. City of Ashland 
v. Ashland County Board, 182 N.W. 
342, 174 Wis. 45. 


same title and section number, 


e a separate valua- — 
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erty in a taxing district.?° 

[§ 941] (5) Records of Board. Under the stat- 
utes in different jurisdictions, it is required that 
boards of equalization keep a record of their acts 
and proceedings,®° and where required, such a rec- 
ord is essential to the validity of further proceed- 
ings.“ Sueh record cannot be supplemented or 
contradicted by parol testimony.*2 The record of 
the board must disclose its action in making an 
equalization.** It must be so intelligible and cer- 
tain that a taxpayer, on examination thereof, can 
ascertain what action has been taken,?+ and must 
be signed by the members if the law so directs.®5 
However, presumptions will be indulged in favor of 
the regularity of the proceedings, and in aid of the 
recitals in the record.?® An error made by the clerk 
in recording what actually occurred will not inval- 
idate the tax where the action of the board was in 
fact sufficient,?*? and the record may be amended to 
make it conform to the truth.®§ 

[§ 942] (6) Decision of Board and Certificate— 
(a) In General. A board of equalization in the 
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exercise of its powers acts judicially.*® Its decision, 
when it is acting within its jurisdiction, is in the 
nature of a judgment and cannot. be impeached col- 
laterally.4° However, if the board acts illegally, it 
is of no effect, and will not vitiate, alter, or change 
the legal acts of the assessors.41 But itis not. final 
or conclusive as against a reassessment or back 
assessment or omitted or undervalued property.*? 
Ordinarily, the adjustments made by the board ap-- 
ply to all classes of taxes which may be levied on 
the same assessment.4? Where the law directs that 
a certificate of equalization shall be attached to 
the assessment roll, if this requirement is not com- 
plied with, no valid sale of property can be made 
for nonpayment of the taxes appearing on such 
roll;#* but the fact that such certificate is not 
signed by the clerk of the board but by the chair- 
man alone does not affect the taxpayer’s obligation 
to pay the tax.4® 

[§ 943] (b) Form of Decision. Ordinarily, the - 
increase or diminution ordered should be specified 
as a percentage, and in no other manner.*® 


29.. People v. Ontario County, 80 N. 

E. 381, 188 N.Y. 1. 
30. People v. Vail, 129 N.E. 494, 
Abraham, 129 


296 Ill. 61; People v. 
N.B. 511, 295 Ill. 582. 

[a]. Record held sufficient.—The 
record with respect to a horizontal in- 
crease of assessments was sufficient, 
though it did not affirmatively show 
the vote of the board on the matter, 
ail-members made the required affi- 
davit to the assessment when com- 
pleted, and the minutes of the board, 
fairly construed, showed that the ac- 
tion was taken in accordance with 
Gen. Revenue Act (1898) § 35 par 3, 
and that the assessment rolls were 
changed in accordance with § 37. 
People v. Orvis, 133 N.E. 787, 300 Ill. 
350, 24 A.L.R. 325. 

{b] Werification of record is not 
sufficient.—A statute providing that, 
whenever the board of review shall 
decide to reverse or modify the as- 
sessment in any case it shall cause 
the changes to.be made at once and 
entered on the assessment-books, etc., 
cannot be complied with simply by at- 
taching, on a given date, the oath re- 
quired by Revenue Act § 38. People 
v. Abraham, 129 N.E. 511, 295 Ill. 


- 582. 


[ec] Record construed.—People v. 
Vail, 129 N.E. 494, 296 Ill. 61 (to show 
present increase of valuations). - 

31. Perry County v. Selma, etc., 
R. Co., 65 Ala. 391; State Auditor v. 
Jackson County, 65 Ala. 142; Fowler 
v. Russell, 25 P. 871, 45 Kan. 425; Au- 
ditor-Gen. v. Reynolds, 47 N.W. 442, 
83 Mich. 471; Silsbee v. Stockle, 7 N. 
W. 160, 367, 44 Mich. 561. 

32. People v. Vail, 129 N.H. 494, 
296 Ill. 61. 

33. Leggatt v. Paddison, 233 N.W. 
198, 252 Mich. 140. 

34. Leggatt v. Paddison, supra; 
Paldi v. Paldi, 47 N.W. 510, 84 Mich. 
346. 

35. State Auditor v. Jackson Coun- 
ty, 65 Ala. 142; Weston v. Monroe, 47 
N.W. 446, 84 Mich. 341. 

36. State Auditor v. Jackson Coun- 
ty, 65 Ala. 142; Peterson v. First Nat. 
Bank, 56 P. 146, 8 Kan.App. 508; 
Auditor-Gen. v. Ayer, 67 N.W. 985, 
109 Mich. 694; Hoffman v. Lynburn, 
62 N.W. 728, 104 Mich. 494; Goudreau 
v. St. Ignace, 56 N.W. 772, 97 Mich. 
413; Chamberlain v. St. Ignace, 52 
N.W. 634, 92 Mich. 332. 

[a] Illustration.—Where the rec- 
ord shows the valuation placed on 
the . 
equalized by the board, but it does 
not appear that any sum was added 
to, or deducted from, the assessed 
valuation of any township, the pre- 
sumption arises that there were no 
deductions or additions found neces- 
sary. Goudreau v. St. Ignace, 56 N. 


property of each township as) 


W. 772, 97 Mich. 413; Chamberlain v. 
St. Ignace, 62 N.W. 634, 92 Mich. 332. 

37. Harts v. Mackinac Island, 92 
N.W. 351, 131 Mich. 680. 

[a] Iustration—wWhere the rec- 
ords of a board of supervisors showed 
that a motion was made “that the 
report of the committee on equaliza- 
tion be amended, and that the several 
townships and cities be equalized as 
follows,” setting out the equalized 
value of each, which motion was duly 
carried, the fact that the clerk of the 
board, in entering the vote on the mo- 
tion, referred to it as a motion merely 
to amend the report of the committee, 
did not invalidate the equalization. 
Harts v. Mackinac Island, 92 N.W. 
351, 131 Mich. 680. 

38. People v. Schlitz Transfer Co., 
164 N.B. 702, 3338 Ill. 333; State v. 
cree Pac. R. Co., 30 P. 887, 17 Nev. 
259. 

[a] Method of amendment.— 
Amendment of the record by order of 
the court on a hearing on application 
for judgment for delinquent taxes, as 
provided for in Revenue Act § 191 
(Cahill Rev. St. [1927] c 120 par 209), 
is not exclusive, but the board has a 
right to amend its records so that 
they shall speak \the truth. People 
v. Schlitz Transfer Co., 164 N.E. 702, 
Soo til, Soo. 

[b] Sime during which amend- 
ment possible.—The court may, in the 
interest of justice, on clear showing, 
direct amendment to the tax record 
of the board of review which has be- 
come functus Officio. People v. Schlitz 
Transfer Co., 164 N.E. 702, 333-111 


33. 

[c] Clear evidence of mistake 
necessary.—On application for judg- 
ment for delinquent taxes the record 
may be amended only where evidence 
of original mistake and truth of 
amended record is satisfactory. Peo- 
ple v. Schlitz Transfer Co., 164 N.E. 
702, 333 Ill. 333. 

39. State ex rel. Arnold v. McCune, 
(Mo.) 252 S.W. 657; Black v. Mc- 
Gonigle, 15 S.W. 615, 103 Mo. 192. 

40. .Idaho.—Orr v. State Bd. of 
Equalization, 28 P. 416, 3 Idaho 190. 

Mich.—McDonald v. Escanaba, 29 
N.W. 93, 62 Mich. 555. 

Mo.,—State ex rel. Arnold v. Mc- 
Cune, 252 S.W. 657. 

N.J.—Ocean County v. Vanarsdale, 
42 N.J.Law 536. 

-N.Y.—New York v. Davenport, 92 
N.Y. 604. : 

Wis.—Foster v. Rowe, 107 N.W. 6385, 
128 Wis. 326. i : 

[a] Illustration—On a bill in 
equity to restrain the collection of a 
tax, the court has no power to consid- 
er the correctness of the equalization 
as made by the county board. Mc- 


Donald v. Escanaba, 29 N.W. 93, 62: 
Mich. 555. 

41. State -v. Allen, 43 Tl. 456. 

[a] Reason for rule.—Until legal- 
ly changed or vacated, the assess- 
ments of the assessors are binding on 
ie taxpayers. State v. Allen, 43 Ill. 

42. State v. Taylor, 104 S.W. 242, 
119 Tenn. 229. 

43. Salt Lake City v. Armstrong, 
49 P. 641, 15 Utah 472. 

44. Westbrook v. Miller, 30 N.W. 
916, 64 Mich. 129; Maxwell v. Paine, 
18 N.W. 546, 53 Mich. 30. 

45. Auditor-Gen. v. Griffin, 103 N. 
W, 854, 140 Mich. 427. 

46. Ill.—State v. Allen, 43 Ii]. 456. 

Mich.—Case v. Dean, 16 Mich. 12. 

Mo.—State ex rel. Stone v. Christian 
County: Bank, 136 S.W. 335, 234 Mo. 


Neb.—Lancaster County v. Whedon, 
108 N.W. 127, 76 Neb. 753. 

N.J.—Wayne Tp. v.. Laflin, ete., 
Powder Co., 68 A. 909, 76 N.J.Law 
175; McCallum. v. Camden County 
Bd. of Assessors, 34 A.. 755, 58 N.J.; 
Law 544; State v. Hopper, 23 A. 948, 
54 N.J.Law 544; Woodstown v. Salem 
County Bd. of Assessors, (Sup.) 56 A.. 
124; Ridgewood v. Coe, (Sup.) 44 A-. 


952. 
N.Y.—Bellinger v. Gray, 51 N.Y., 
610; People v. Wayne County, 2 N.Y.. 


S. 555, 49 Hun 476. 

Wis.—Kelley v. Corson, 8 Wis. 182. 

Ont.—In re Gibson, 20 U.C.Q.B. 111. 

[a] Explanation of rule.—‘That is 
not given as a rule or method of pro- 
ceeding that can guide or assist the 
council in‘adjusting the relation be- 
tween the several townships, but as a 
method by which they are to express 
to the collectors the effect of the rela- 
tion which they have established, as 
leading to an addition or deduction 
of so much per cent. to or from the 
assessment of each individual, ac- 
cording as they have found the as- 
sessment that had been made in the 
particular township too high or too 
low aS compared with the standard 
which they have resolved to abide 
by.”’ In re Gibson, 20 U.C.Q.B.. (Ont.) 
111, 120, " 

[b] Addition of gross or lump sum 
improper: (1) Where the board add- 
ed one lump. sum to the value of real 
estate, and another to that of the 
personal estate contained in a dupli- 
cate. McCallum. v.. Camden County 
Bd. of Assessors, 34 A. 755, 58 N.J. 
Law 544. But see Tallmadge v. Rens- 
selaer County, 21 Barb. (N.Y.) 611 
(holding that, where the board voted 
to add a sum in gross to the assessed 
valuation of a town instead of a cer- 
tain sum upon tine hundred dollars, 
it was not a material departure from 
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[§ 944] (c) Computation of Change Ordered. 
The decision of the board is binding on the officer 
whose duty it becomes to make the changes in the 
assessment list ordered by the board,** and manda- 
mus lies to compel him to perform this duty.** The 
board.can require the township assessor to make the 
computation and fix the new valuation on each par- 


ticular piece of property.*® 


[§ 945] i. Review of Proceedings—(1) In Gen- 
Provision is generally made by statute for 
an appeal or other proceeding to review the action 


eral. 


the requirement of the statute). (2) 
Where the board added a specific sum 
made up with reference to the value 
at which bank stock had been as- 
sessed by the municipal authorities. 
Woodstown v. Salem County Bd. of 
Assessors, (N.J.Sup.) 56 A. 124. 

[ce] Change of specified sum per 
acre illegal——Where the board of 
equalization is only authorized to in- 
erease or decrease the aggregate 
valuation of real estate by adding or 
deducting such sum upon the hun- 
dred dollars as may be necessary to 
produce a just relation between all 
the valuations of real estate in the 
county, it is not authorized to add or 


deduct a certain sum to each acre 


of land in a township in equalizing 
the assessments of real estate as 
between the townships of the county. 
State v. Allen, 43 Ill. 456. 

47. Ridley v. Dougherty, 42 N.W. 
178, 77 Iowa 226; Florey v. Coleman, 
234 P. 286, 114 Or. 1; State v. Corn- 
wall, 73 N.W. 63, 97 Wis. 565. 

fa] Assessor having notice of re- 
duction of assessed values should 
have extended the reduction on the 
assessment roll. Florey v. Coleman, 
234 P. 286, 114 Or, 1. 

48. Ridley v. Dougherty, 42 N.W. 
178, 77 Iowa 226. 

Mandamus to compel performance 
of ministerial duty imposed by law 
upon officer, board, or tribunal with 
respect to levy and assessment of 
taxes generally see Mandamus § 415. 

49. Wayne Tp. vy. Laflin, etc., Pow- 
der Co., 68 A. 909, 76 N.J.Law 175. 
-50. See statutory provisions; and 
eases infra this note. 

[a] Object of statute.—The inten- 
tion of such statute is to vest in the 
state assessors a supervision over the 
acts and proceedings of the board of 
Supervisors of a county in reference 
to the equalization of assessments, 
and thus to prevent injustice being 
done as between the several towns in 
the county. People v. Hadley, 76 N.Y. 
337 [rev 16 Hun 113]. 

[b] In Michigan (1) although un- 
der the early statutes the board of 
equalization had full and complete 
jurisdiction, not subject to review 
(Case v. Dean, 16 Mich. 12), (2) a 
board of state tax commissioners has 
since been provided for to review the 
equalization by the county board of 
supervisors (Attorney General  v. 
Board of Sup’rs of Midland County, 
144 N.W. 883, 178 Mich. 513). 

51. Attorney General v. Board of 
Sup’rs of Midland County, supra 
{overr Zimmer v. Board of Sup’rs of 
Sie) County, 123 N.W. 899, 159 Mich. 


[a] Board of state tax commis- 
sioners.—Under Const. art 10 §§ 2, 38, 
it was held that Pub. Acts (1913) No. 
201 § 34, providing for a board of 
state tax commissioners, to review the 
equalization by the county board of 
Supervisors, is not unlawful as de- 
priving the counties of their local 
self-government, the state being in- 
terested in the equalization of the 
taxes. Attorney General v. Board of 
Sup’rs of Midland County, 144 N.w. 
883, 178 Mich. 513. 

52. Zimmer v. Board of Sup’rs of 
Bay County, 123 N.W. 899, 159 Mich. 
213 [overr on other grounds Attorney- 
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thereby.®° 


time when such 


General v. Board of Sup’rs of Midland 
County, 144 N.W. 883, 178 Mich. 513]. 

[a] Illustration.—Pub. Acts (1909) 
p 687 No. 292, providing for a commit- 
tee on appeal to pass on the equaliza- 
tion made by the board of supervisors, 
and which committee shall consist of 
three exsupervisors of adjoining coun- 
ties, one selected by the supervisor 
appealing from the equalization made 
by the board, one by the chairman of 
the board, and one by the two, is in- 
valid as creating an unfair and par- 
tisan tribunal. Robinson v. West- 
over, 123 N.W. 904, 159 Mich. 225; 
Zimmer v. Board of Sup’rs of Bay 
County, 123 N.W. 899, 159 Mich. 213. 

53. See case infra this mote. 

{a] In Nebraska a taxpayer or the 
taxpayers collectively of any precinct 
or ward may appeal from the action 
of the board of equalization. Lancas- 
ter County v. Whedon, 108 N.W. 127, 
76 Neb. 753. - 

54. See case infra this note. 

fa] Dispute over equalization 
necessary.—Where a borough con- 
sents to the confirmation of assess- 
ments of ratables as made by its as- 
sessor before the county board of 
taxation, and such assessment is con- 
firmed, the borough cannot be said to 
be aggrieved by the action of the 
county board so as to justify an ap- 
peal to the state board. Borough of 
Kenilworth v. Board of Equalization 
of Taxes, 72 A. 966, 78 N.J.Law 302 
[aff 74 A. 480, 78 N.J.Law 439]. 

55. See case infra this note. 

[a] Tlustration.—Landowners who 
appealed from an action of the city 
board of equalization to the county 
board of equalization, under Rev. Code 
(1919) § 6727, lost all right to com- 
plain of mere inequalities in taxation 
by failure to appeal from the action 
of the county board under §§ 6727 and 
6734. Beadle County y. Eveland, 180 
N.W. 65, 43 S.D. 447. 

56. See cases infra this note. 

[a] Effect of delay on hearing.— 
Statutes as to the time within which 
the appeal must be taken and the 
time within which the reviewing 
tribunal must make its final decision 
have been held directory, so that a 
delay necessitated by appeal to court 
was not failure to make speedy de- 
termination which would divest the 
commission of jurisdiction and render 
a redetermination of apportionment 
void. State v. Haugen, 160 N:W. 269, 
164 Wis. 448. But see In re Notta- 
wasaga Tp., 4 Ont.L. 1 (holding that 
a statute providing that the judg- 
ment of the county court judge, on 
appeal from the equalization by the 
county council of the assessment of 
the county shall not be deferred be- 
yond the first day of August next 
after such appeal is imperative). 

[b] Bffect of statutes governing 
time for placing tax rolls in hands of 
treasurers.—Directory provisions as 
to time, of statutes requiring placing 
of tax rolls in the hands of county 
and township treasurers for collec- 
tion, will not be permitted to foreclose 
the remedy by appeal to the board of 
state tax commissioners of the super- 
visor of the township discriminated 
against by equalization of valuations 
made by the county board of super- 
visors. Barnes v. Board of Sup’rs of 
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of a board of equalization, at the instance of the 
town, city, or other municipal division aggrieved 
Such statutes, where they provide for 
a disinterested, fair, and competent appellate body, 
are valid; but if they provide for an unfair and! 
partisan tribunal, they are invalid.®? 
tled to take an appeal,®? under what circumstances 
it will be allowed,®* the necessity therefor,®® the 


Who is enti- 


a board is entitled to consider an 


appeal,®® as well as its powers®’ and duties,®* the 
pleadings on appeal,®® as well as the conduct of the 


Wayne County, 161 N.W. 234, 194 
Mich. 540. 

[ec] In Iowa (1) the functions and 
duties of the board continue and are 
to be exercised whenever the neces- 
sity arises. State v. Board of Sup’rs 
of Webster County, 235 N.W. 3038, 211 
Iowa 1116. (2) The state board of 
assessment and review has authority 
to change in an even-numbered year 
assessed valuation of real property. 
State v. Board of Sup’rs of Webster 
County,’ supra. (3) Directions of 
the state board of assessment and 
review for changing valuation need 
not be made at the session appointed 
for reviewing acts of county equaliza- 
tion boards. State v. Board of Sup’rs 
of Webster County, supra. 

57. See cases infra this note. 

[a] Necessity for express statu- 
tory grant.—The reviewing tribunal, 
being a mere legislative creation, has 
no power except such as is. particular- 
ly granted it. State v. Haugen, 152 
N.W. 176, 150 Wis. 494; State v. Lip- 
nels, 87 N.W. 1098, 112 Wis. 203. 

[b] Subject matter of jurisdiction 
limited to that of lower board.— 
Where the board of supervisors in 
making the equalization is confined 
to the valuations of real estate, the 
state assessors on review from such 
board are also so confined. People v.. 
Hadley, 76 N.Y. 337 [rev 16 Hun 113]. 

[c]. Power over districts not ap- 
pealing.—(1) -Wheré the statute pro- 
vides that any town aggrieved by the 
apportionment of the county board 
of equalization may apply for the ap- 
pointment of commissioners to re- 
view such apportionment and deter- 
mine what sum shall be added or de- 
ducted from the valuation in order to 
produce a just relation between all 
the valuations in the county accord- 
ing as such town may be aggrieved 
as to real or personal property, or 
both, such commission has power to 
review and correct the valuation of 
all the towns in the county, and its 
power is not limited to reviewing and 
changing the valuation of the town 
which petitioned for the review. 
State v. Lippels, 87 N.W. 1093, 112 
Wis. 208. (2) In New York, under 
an early statute, injustice occurring 
from overvaluation in towns which 
did not appeal could not be corrected. 
People v. Hadley, 76 N.Y. 337 [rev 
16 Hun 113). 7 

58. See cases infra this note. 

[a] Not necessary to reconvene 
lower board.—(1) A statute author- 
izing the reviewing board to recon- 
vene the board of equalization ap- 
pealed from does not render it neces- 
sary to do so (Attorney General vy, 
Board of Sup’rs of Midland County, 
144 N.W. 883, 178 Mich. 513), (2) and 
its failure so to do will not invalidate 
its proceedings (Attorney General v. 
Board of Sup’rs of Midland County, 
supra). 

59. See cases infra this note. 

[a] Petition.—(1) Petition of the 
supervisor of the township to the 
board of state tax commissioners for 
review of equalization of valuations 
of assessing districts ‘in the county 
by its board of supervisors held not 
made upon information and belief. 
Barnes v. Board of Sup’rs of Wayne 
County, 161 N.W. 234, 194 Mich. 540. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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hearing,*° the matters considered,*! the evidence,*2 
the effect of the decision rendered,** the certification 
and filing of the decision,** and all other matters | 
relating to the proceedings on appeal,®® are gov- 
erned by, and determined under, the statutory provi- 
sions which, in the different jurisdictions, are appli- 


cable thereto. 


[§ 946 | (2) Propriety of Remedy of Appeal. An 
appeal will lie from the county board of equaliza- 
tion in a ease within its jurisdiction;®® but where 
the subject matter was beyond its jurisdiction, an 
appeal will not lie,®™ for that remedy is intended 
to review proceedings had within the lawful ju- 
risdiction of the board.*’ In the latter case, certio- 


rari is the proper remedy.®°® 
[§ 947] (8) Irregular Hearing 


Subsequent Hearing. A board. reviewing the deci- 
sion of the county board must conduct its. proceed- 


(2) Petition of the supervisor of the 
township to the board of state tax 
commissioners to review equalization 
of valuations in the county made by 
the board of supervisors did not need 
to set forth detailed reasons for tak- 
ing appeal, it being sufficient that it 
stated ultimate facts constituting dis- 
crimination against the petitioner’s 
township. Barnes y. Board of Sup’rs 
of Wayne County, supra. 

60. See cases infra this note. © 

[a] Proceedings by less than full 
board.—(1) A hearing is hot author- 
ized by a single member of the tax 
commissioners in reviewing an as- 


sessment of the relative value of. 


taxable property made by a county 
board (State v. Haugen, 152 N.W. 176, 
150 Wis. 494), (2) but a decision of 
the reviewing tribunal is valid where 
a majority, but not all, of the mem- 
bers were present during all of the 
proceeding (State v. Lippels, 87 N.W. 
1093, 112 Wis. 203). 

[b] Reference.—On appeal to 
comptroller. he was held to have au- 
thority, under the statute, to make 
his determination upon proofs taken 
before a referee appointed by him 
for the purpose. People v. Hillhouse, 
1 Lans. (N.Y.) 87. 

61. See cases infra this note. 

[a] MTllustration.—The reviewing 
board determines whether the town 
appealing has suffered injustice as 
compared with other towns in the 
county, whether such town shall have 
a deduction from its valuation and 
the amount thereof, and upon what 
other towns such deductions shall be 
placed, and the portion thereof which 
shall be placed on each. People v. 
Hadley, 76 N.Y. 337 [rev 16 Hun 113]. 

[b] Districts to be compared.— 
The comparison to be made upon ap- 
peal by a town is not between the 
town appealing and the residue of the 
county as an entirety, but between it 
and the other towns as distinct and 
separate organizations. People v. 
Hadley, 76 N.Y. 337 [rev 16 Hun 113]. 

62. See cases infra this note. 

[a] Rules of evidence which hold 
in courts of law are not applicable. 
People v. Priest, 85 N.Y.S. 481, 90 
App.Div. 520 [aff 72 N.E. 1149, 180 
N.Y. 532]. 

[b] Competency.—(1) The same 
strict formalities regarding com- 
petent evidence which obtain in 
courts of law and equity are not re- 


‘quired in a hearing by the tax com- 


mission. State v. Haugen, 160 N.W. 
269, 164 Wis. 443. (2) Thus, in a 
proceeding on appeal from an equali- 
zation, the commission may apply to 
facts expert knowledge acquired in 
its investigations in reaching its de- 
termination. State v. Haugen, supra. 
(3) But, although the state asses- 
sors are not bound by technical rules 
of evidence governing actions at law, 
they are not at liberty to reject or re- 
ceive evidence entirely in their own 
discretion (Schabacher v.. State As- 
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ings in the manner prescribed by statute.7° 
it so proceeds, the appeal is pending,’! and there- 
fore, where an appeal is regularly brought, the board 
will not be divested of jurisdiction to regularly and 
properly act upon the appeal by the fact that the 
board conducted proceedings and made a decision 
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Until 


which is void because of its failure to comply with 


statutory provisions upon which depend its juris- 
diction further to act upon the appeal.7? 

[§ 948] (4) Costs of Appeal. 
ing that, whenever an appeal shall not be sustained, 
the costs and expenses arising therefrom, and con- 
nected therewith, shall be a charge on the town, 
city, or ward so appealing, authorizes the costs and 


A statute provid- 


expenses incurred by the board appealed from in ~ 


as Precluding 


sessors, 47 Hun 450, 14 N.Y.St. 309), 
(4) and they may receive in evidence 
deeds or conveyances showing the 
consideration therefor as evidence of 
the value of the land (Schabacher v. 
State Assessors, supra). (5) Where 
the board of review is confined to the 
valuations of real estate, it is not re- 
quired to take testimony as to the 
amount and value of the _ personal 
vronerty in the towns. People v. 
ee as 76 N.Y. 387 [rev 16 Hun 


[ec] Sufficiency.—(1) Where the 
board of equalization admits evidence 
irregularly, but there is other compe- 
tent proof of the facts necessary to 
be shown, their action will be af- 
firmed. People v. State Assessors, 47 
Hun (N.Y.) 450. (2) On certiorari 
to review dismissal by state board 
of tax commissieners of an appeal 
from equalization of assessments by 
board of supervisors, the evidence 
was held to show that property in 
the complaining town was assessed 
at fifty per cent of its value, and that 
in the other two towns of the county 
at twenty-five per cent of its value. 
People ex rel. Town of Hempstead v. 
State Boaré of Tax Com’rs of New 
York, 149 N.Y.S. 239, 163 App.Div. 
803 [mod 108 N.E. 913, 214 N.Y. 594 
(on ground that court should have 
reversed and set aside the decision 
of the state board of tax commission- 
ers and remanded the proceeding for 
a hew and further hearing instead of 
determining the matter), and remit- 
titur amended 109 N.E. 1090, 215 N.Y. 
698]. (3) On certiorari, the evidence 
was held sufficient to justify determi- 
nation of state tax commission, read- 
justing equalized values of various 
towns of county. People ex rel. 
Delaware County v. State Tax Com- 
mission, 172 N.Y.S. 445, 184 App.Div. 
691. 

63. See case infra this note. 

[a] Conclusiveness of decision.— 
Where the board of state tax commis- 
sioners obtained jurisdiction in pro- 
ceedings by the supervisor of the 
township for review of equalization 
of valuations made by the county 
board of supervisors, its action should 
be deemed final, in the absence of 


fraud. Barnes v. Board of Sup’rs of 
Wayne County, 161 N.W. 234, 194 
Mich. 540. 


64. See case infra’ this note. 

[a] ime of certifying and filing 
decision with board of supervisors of 
towx appealing.— Where a decision of 
the state assessors upon an appeal of 
a supervisor in behalf of his town is 
certified and forwarded by mail with- 
in ten days after it is made and 
signed, although not until after the 
beginning of the next annual session 
of the board of supervisors, it is suf- 
ficient and binding upon such _ board. 
People v. Ontario County, 85 N.Y. 323 
[rev 17 Hun 501]; People v. Hadley, 
76 N.Y. 337 [rev 16 Hun 113]. 


defending the appeal to be charged against the 
district appealing,’* and was not intended simply 
to protect and indemnify the officer by whom the 


65. See cases infra this note. 

[a] Issues are sufficiently made uy 
by an order of the commission. State 
VES Fated ee 160 N.W. 269, 164 Wis. 

[b] Record of proceedinges.—That 
an order, in a proceeding by the tax 
commission on appeal from an equali- 
zation, bears the date of September 
21, together with a recital that hear- 
ing was adjourned to September 21, 
is sufficient to show that the order 
was made on the hearing on the 21st. 
State v. Haugen, 160 N.W. 269, 164 
Wis. 443. 

[c] Record showing adjonrnment 
of board.——An order, in a proceeding 
by the tax commission on appeal from 
an equalization, reciting that a hear- 
ing was adjourned from September 10 
to September 21, is sufficient, in the 
absence of anything in the record to 
contradict such recital, to show that 
the hearing was so adjourned. State 
NE TI. 160 N.W. 269, 164 Wis. 


66. Royce v. Jenney, 50 Iowa 676. 
67. Royce v. Jenney, supra. 

68. Royce v. Jenney, supra. 

69. Royce v. Jenney, supra. 

70. State v. Haugen, 160 N.W. 269, 


164 Wis. 443; State v. Haugen, 152 


N.W. 176,:160 Wis. 494. 

[a] Mandatory requirements not 
excused.—A statute authorizing the 
board to appoint a secretary to per- 
form such duties as may be required 
by it, to make needful rules, not in- 
consistent with the law for the order- 
ly and methodical performance of its 
duties as a board of assessment, and 
for conducting hearings and other 
proceedings before it, does not au- 
thorize the violation of the manda- 
tory requirements of St. (1913) § 
1077f, regulating hearings by the tax 
commissioners in reviewing and re- 
determining the determination of the 
relative value of taxable property by 
a county board. State v. Haugen, 152 
N.W. 176, 150 Wis. 494. 

71. State v. Haugen, 160 N.W. 269, 
164 Wis. 448. 

72. See case infra this note. 

[a] Effect of prior void proceed- 
ings.—Where an appeal from equali- 
zation made by a county board was 
regularly brought before the state 
tax commission, that proceedings of 
commission were declared void by the 
supreme court because not in compli- 
ance with St. (1915) § 1077f, did not 
divest the tax commission of juris- 
diction of appeal. State v. Haugen, 
160 N.W. 269, 164 Wis. 443. 

73. People v. Kingston, 4 N.E. 348, 
101 N.Y. 82, 3 How.Pr.N.S. 452. 

[a] Costs intended.—The words 
“costs and expenses”. held not to re- 
ceive the same meaning as is given 
to them when used in reference to 
actions, but that they include all costs 
and expenses of whatever nature 
which may be incurred by the board 
in taking the appeal. Feopie v. Ulster 
County, 32 Hun (N.Y.) 607. 
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appeal was brought against the costs and expenses 
ineurred by him in behalf of his district, and to 
put it out of the power of the distriet to repudi- 
ate the claim and saddle upon the officer the bur- 
den of the costs and expenses of the litigation.** 

[§ 949] (5) Compensation of Members of Re- 
viewing Board. The compensation of the officers 
constituting the board of review of the board of 
equalization is generally fixed by law.** 

[§ 950] (6) Mandamus To Enforce Decision. 
The tribunal for review may have mandamus to 
compel compliance by the board of equalization with 
its order for a reduction of the assessed valuation 
in a specified taxing district.*® In an action for a 
writ of mandamus to enforce the decision of the 
board of review, it must be presumed that the re- 
viewing board, in reviewing the equalization made 
by the county board of equalization, acted in good 
faith and with a view to carry out the law,’’ and, 
‘in the absence of any claim to the contrary, that 
it made the proper reduction for the purpose of 
equalization in compliance with the statute.’ 

[§ 951] (7) Court Review of Decision of Review- 
ing Board. Where a taxpayer appeals to the dis- 
trict court from the action of the board of equal- 
ization, the burden is on him to show that the 
decision of the board is erroneous.’®  Certiorari 
is used in several jurisdictions to test the decision 
of the reviewing board.*® On appeal from certio- 
rari proceedings to review the action of a board 
for the review of the action of a county board of 
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[§§ 948-953 


equalization, the record imports verity as to what 
was in fact. done by the reviewing board in com- 
pliance with the statutory prerequisites to the 
board’s action,’ and no presumption of compliance 
with the statute in matters of procedure can be 
indulged in in order to supplement the record.*? 

[§ 952] 3. Equalization by State Board**—a. Ne- 
cessity for. Under some statutes the state board is 
an integral part of the machinery for the assess- 
ment of taxes,°* and an assessment is not deemed 
final so as to authorize a tax levy until the state 
board has acted.85 However, it is not necessary for 
the state board actually to make changes in the val- 
uations, for if the data and evidence establish equal- 
ity of assessment and the board so determines, then 
there is no necessity to add to, or deduct from, the 
assessed valuation. of any particular county.*® 
Where provision is made for the assessment of the 
property of railroad, telegraph, and public utility 
companies and corporations by a state board or of- 
ficer it is not essential to the validity of the method 
of taxation provided for the state to make provi- 
sion for a general equalization of such property 
with other classes of property.*°”% 

[§ 953] b. Application to Local or State Taxes. 
Under some statutes the assessment, as equalized 
by the state board, is the assessment upon which 
taxes for all purposes, both local and state, are 
levied.8* Under others this power is limited to 
the equalizing of state taxes and does not extend to 


74. People v. Kingston, 4 N.E. 348, 
101 N.Y. 82, 3 How.Pr.N.S. 452. 


75. See the statutes of the several 
states. 
fa] Error of board.—An error of 


the commissioners in increasing the 
aggregate valuation of property con- 
trary to law will not defeat their right 
to compensation. Outagamie Coun- 
aN Greenville, 45 N.W. 1090, 77 Wis. 
16 


76. State v. Board’ of Sup’rs of 
Webster County, 235 N.W. 303, 211 
Iowa 1116. 

77. Barnes v. Board of Sup’rs of 
Wayne County, 161 N.W. 234, 194 
Mich.- 540. 

78. Barnes v. Board of Sup’rs of 


Wayne County, supra. 

79. Lancaster County v. Whedon, 
108 N.W. 127, 76 Neb. 753. 

80. See cases infra this note. 

[a] Parties entitled.—A township, 
the valuation of. whose property has 
been raised by the state board of 
taxation, cannot prosecute a writ of 
certiorari to set aside the action of 
the board, on the ground that the 
board has not made a proper result- 
ing abatement in the tax of other 
townships, but has improperly al- 
lowed the entire abatement to one 
taxing district. East Brunswick Tp. 
v. New Brunswick, 29 A. 422, 57 N.J. 
Law 77. 

[b] Service of writ.—On certiorari 
to test the validity of the decision of 
zommissioners appointed under Rev. 
St. (1898) § 1077a, to revise a coun- 
ty assessment for taxation, the com- 
missioners having gone out of office, 
and their decision being on file with 
the county clerk, it was necessary to 
serve the writ on the clerk, but no 
service on the commissioners was 
necessary. State ex rel. City of 
Augusta v. Losby, 90 N.W. 188, 115 
Wis. 57. 

[ec] Beview.—(1) The court will 
not reverse the decision: of the state 
assessors as against the weight of 
evidence, if there is evidence tending 
to support the determination as to all 


material facts. People v. Williams, 


17 Abb.N.Cas. (N.Y.) 366. (2) The 
eourt will confirm the decision of the 
state assessors unless on all the evi- 
dence there is such a preponderance 
against the facts found by. the asses- 
sors that the verdict of a jury affirm- 
ing the existence thereof would have 
been set aside. People v. Williams, 
20 N.Y.S. 350 [aff 31 N.E. 921, 1385 N. 
Y. 473, 16 L.R.A. 836]. (3) On cer- 
tiorari to test the validity of the de- 
cisions of commissioners appointed 
under Rev. St. (1898) § 1077a, to re- 
vise a county assessment for taxa- 
tion, the statute not requiring that 
the commissioners should make any 
record of the’ manner in which they 
reached their conclusion, evidence 
that they rejected evidence of omitted 
property in one taxing district could 
not be received, since the writ goes 
only to matters of record. Staté ex 
rel. City of Augusta v. Losby, 90 N.W. 
188, 115 Wis. 57. 

[d] Decision rendered.—The court 
cannot grant a final judgment, but if 
it finds the determination of the re- 
viewing board erroneous, it can only 
reverse and set aside such determina- 
tion and remand the proceedings for 
a new and further hearing on the 
merits. People v. State Tax Com’rs, 
108 N.E. 913, 214 N.Y. 594. But see 
People ex rel. Town of Hempstead v. 
State Board of Tax Com’rs, 150 N.Y.S. 
35, 165 App.Div. 934 (holding that ap- 
pellate division had power to direct 
such determination as the tax com- 
missioners should have _ ordered); 
People v. Hillhouse, 1 Lans. (N.Y.) 
87 (holding that upon a common law 
certiorari the court was not limited to 
the determination of the jurisdiction 
of the comptroller on appeal from the 
decision of the supervisors of the 
county, but that it was entitled to re- 
view and correct any error committed 
by the comptroller upon the merits). 

81. State v. Haugen, 152 N.W. 176, 
160 Wis. 494. 

[a] Sufficiency of record.—The 
final order of such reviewing board, 
made with all essentials of regularity 
apparent on its face, is prima facie 


evidence that the preliminary requi- 
sites were complied with, and so the 
record is said to show the jurisdic- 
tional facts in the absence of some 
affirmative proof to the contrary. 


State v. Haugen, 152 N.W. 176, 160 
Wis. 494. . e 
82. State v. Haugen, supra. 


[a] Thus, where the “board’s al- 
leged failure to observe jurisdictional 
essentials was met by its return pur- 
porting to show what was done, it 
could not be presumed in favor of the 
board that something additional was 
done. State v. Haugen, 152 N.W. 176, 
160 Wis. 494. 

83. Power of state board of equali- 
zation to assess property see supra 
§§ 731-738. 

84. Hacker v. Howe, 101 N.W. 255, 
72 Neb. 385; Baker v. Paxton, 215 P. 
257, 29 Wyo. 500. : 

{a] Premature return of roll.— 
Where the state board of equalization, 
after acting on the assessment roll of 
a county, returned the roll to the 
county clerk, leaving the assessment 
of the real estate untouched, but af- 
terward recalled the roll and made 
changes in the real estate assessment, 
the board did not lose jurisdiction by 
prematurely returning the roll to the 
county clerk, but its jurisdiction con- 
tinued until it had acted on all the 
assessments. Carroll v. Alsup, 64 S. 
W. 193, 107 Tenn? 257. 

85. Hacker v. Howe, 101 N.W. 255, 
72 Neb. 385; Henry v. Chester, 15 Vt. 
460; Baker v. Paxton, 215 P. 257, 29 
Wyo. 500. 

"86. Fuller v. Board of Sup’rs of 
Wayne County, 185 N.W. 157, 216 
Mich. 256. : 


Mandamus to compel Board of 
Equalization to act see Mandamus § 


240. 

86%. Michigan Cent. R. Co. v. 
Powers, 26 S.Ct. 459, 201 U.S. 245, 
50 L.Ed. 744; Ogletree v. Woodward, 
105 S.B. 248, 150 Ga. 691. 

87. Baldwin v. Ellis, 9 P. 652, 68 
Cal. 495; Hacker v. Howe, 101 N.W. 
255, 72 Neb. 385; Baker v. Paxton, 215 
P. 257, 29 Wyo. 500. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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taxes levied by local authorities,?* as where the lo- 
eal tax rate is determined by the local authorities 
before the state board equalizes the valuations as 
between the several counties.®? 

[§ 954] c. Creation and Organization of Board— 
(1) In General. State boards of equalization are, 
in the absence of constitutional provisions creating 
them, creatures of the statutes.°° 

[§ 955] (2) Membership. In the absence of con- 
stitutional provisions designating its membership, 
the designation of the members of the state board 
of equalization fall wholly within the legislative 
control.®+ In some jurisdictions constitutional or 
statutory provisions specifically designate who shall 
constitute the board of equalization, in other juris- 
dictions provision is made for their appointment 
by the governor.®? It is no objection that members 
of the board are also members of other bodies over 
which the board has supervision.°? 

Counsel for board. A statute authorizing the 
state tax commission to “appoint an attorney at 
law to be and act as general counsel” authorizes 
the appointment of only one attorney as counsel.®4 

[§ 956] (3) Tenure of Office. Where the mem- 
bers of the board hold office at the governor’s will, 
they have a tenure in office, not a “term of office,” 
as that phrase is ordinarily understood.°® 

[§ 957] (4) Compensation of Members. Mem- 
bers of the state board of tax commissioners are 
state officers within the meaning of constitutional 
and statutory provisions providing for continuing 
appropriations for the salaries of state officers.°® 
Where the statute provides that each member shall 
receive a specified salary per annum for the time 
that he actually holds office, the phrase “actually 
holds office” means the discharge of the duties there- 
of after due appointment and qualification as re- 

88. Atchison, etc., R. Co. v. Sum- 
ner County, 92 P. 590, 76 Kan. 618; 


Spear v. Braintree, 24 Vt. 414. 
89. Madary v. City of Fresno, 128 
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board of tax commissioners shall be 
made when the legislature is not in 
regular session, the appointees shall 
hold until the next session 
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quired by law, subject to removal at the will of 
the appointing power,®? and where a member, with 
the assent of the governor, leaves the discharge of 
the duties of his office for a time, he cannot be re- 
garded as actually holding office, so as to be enti- 
tled to compensation during that time.®® 
Expenses. <A statute allowing the members of 
the state board of equalization their actual. tray- 
eling expenses, incurred by them in the discharge of 
their duties, includes necessary hotel expenses in- 
curred while attending meetings of the board.®® 
Secretary. A secretary of the tax commission 
who, as ex officio secretary of the state board of 
equalization, is required by statute to perform cer- 
tain specified duties, including the signing of the 
records of the board, which duties are other and 
different than those required of him as secretary 
of the tax commission, is a member of the board, 
within the meaning of a statute prescribing the 
pay for the members thereof,! and the fact that: 
he is paid annually for his services as secretary of 
the tax commission does not bar his right to com- 
pensation for his services as secretary of the board.? 
[§ 958] d. Board as Revisory, Not Appellate, Tri- 
bunal. The state board of equalization is not a tri- 
bunal of appellate jurisdiction.* It is revisory but 
not appellate,* and, unless such power is specially 
conferred, it has no power to review the action of 
the other assessing bodies.® 
[§ 959] e. Meetings of Board—(1) Time of Meet- 
ing. Although in a few jurisdictions, under the 
scheme of equalization there employed, the state 
board of equalization meets prior to, or during, the 
time of meeting of county boards of equalization,® - 
as a general rule the state board does not act until 
after the county boards have completed their work 


95. Brassell v. Brandon, 135 So. 
577, 223 Ala. 324. 
[a] “Term of office,” within stat- 


“when if| ute whereby tax commission’s mem- 


P. 340, 20 Cal.App. 91. 
[a] Assessment.—The ~ reference 
to an assessment by the state board 


~ of equalization in Pol. Code § 3671, in 


eonnection with § 3670, authorizing 
actions for delinquent taxes on prop- 
erty assessed by the state board, 
points to the assessment, by the 
board, of railroads operated in more 
than one county, and not to an equali- 
zation of the value of taxable prop- 
erty of the state. Madary v. City of 
Fresno, 128 P. 340, 20 Cal.App. 91. 

Eaualization by state board as 
binding on municipality see Municipal 
Corporations § 4418. 

90. Hamilton v. State, 3 Ind. 452; 
Gray v. Foster, 92 N.E. 7, 46 Ind.App. 
149; Baker v. Paxton, 215 P. 257, 29 
Wyo. 500. k 

91. Fuller v. Board of Sup’rs of 
Wayne County, 185 N.W. 157, 216 
Mich. 256. 

92. See constitutional and_ statu- 
tory provisions; and cases infra this 
note. 

[a] Appointment when legislature 
not in session.—(1) That portion of 
L. (1911) ec 303 § 3, providing that in 
case of vacancy in the state board of 
tax commissioners and an appoint- 
ment is made while the legislature is 
not in session, the appointee shall 
hold his office until a legislative ses- 
sion for confirmation, has reference to 
vacancies occurring after the ap- 
pointment of the three first commis- 
sioners under §.2 of the act. State 
vy. Jorgenson, 142 N.W. 450, 25 N.D. 
539, 49 L.R.A.N.S. 67. (2) The 
clause ‘when if such appointment is 
not confirmed,” as used in L. (1911) 
e 303 § 3, providing that if the ap- 
pointment of members of the state 


such appointment is not confirmed by 
the Senate, the office shall become 
vacant,” refers to a future and not to 
a past transaction. State v. Jorgen- 
son, supra. 

[b] Confirmation of appointment. 
—Laws (1911) c 303 §§ 2, 8, 15 con- 
strued to hold that the first three 
members of the state board of tax 
commissioners provided for by such 
act could be confirmed at any time 
during the legislative session of 1913, 
and were so legally confirmed. State 
v. Jorgenson, 142 N.W. 450, 25 N.D. 
539, 49 L.R.A.N-S. 67. 

93. Fuller v. Board of Sup’rs of 
Wayne County, 185 N.W. 157, 216 
Mich. 256. 

[a] Milustration.—Statute creating 
the state board of equalization con- 
sisting of the auditor general, presi- 
dent of the live stock sanitary com- 
mission, and three members of the 
state tax commission, is not invalid 
on the ground that a majority there- 
of is constituted of the board of state 


‘tax commissioners, and that the ma- 


jority of the board of equalization 
could not change valuations arrived 
at by them as members of the board 
of state tax commissioners without 
self-stultification. . Fuller v. Board of 
Sup’rs of Wayne County, 185 N.W. 
157, 216 Mich. 256. 

94. State Tax Commission v. Har- 
rington, 94 A. 537, 126 Md. 157. 

[a] Rule of construction applied. 
—Acts (1914) c 841, providing that 
the singular shall include the plural 
except where unreasonable, authorizes 
the appointment of only one general 
counsel for the state tax commission. 
State Tax Commission v. Harrington, 
94 A. 587, 126 Md. 157. } 


bers hold office at governor’s will, 
does not have ordinary meaning, and 
means no fixed or definite time. Bras- 
eet v. Brandon, 135 So. 577, 223 Ala. 

96. State v. Jorgenson, 142 N.W. 
450, 25 N.D. 539, 49 L.R.A.NVS. 67. 

97. Brassell v.. Brandon, 135 So. 
577. 223 Ala.’ 824. ; 

98. Brassell v. Brandon, sunvra. 

[a] Illustration.—A member of 
the tax commission absenting himself’ 
with the governor’s consent to engage: 
in election campaign thereby “aban-- 
doned”’ office and was in effect tem- 
porarily removed, forfeiting salary.: 
Brassell v. Brandon, 135 So. 577, 223 
Ala. 324. if 3 Tgest 

[b] Performance of duties neces- 
sary to right to salary.—Since the: 
statute making the tax: commission’s| 
members hold office at the governor’s: 
will contemplates both duties and 
salary, the governor may relieve from 
both but not one. Brassell v. Bran- 
don, 135 So. 577, 223 Ala. 324, 

99. Corbett v. State Board of Con- 
trol, (Cal.) 204 PB. 823. 

1. State ex rel. Zevely v. Hack- 
mann, 254 S.W. 58, 300 Mo. 59. 

2. State ex rel. Zevely v. Hack- 
mann, supra. 

3. Dayton v. State Board of Equal- 
ization, 50 P. 1009, 1018, 33 Or. 131. 

“The state board is in no sense a 
board of review with power to correct 
the errors of the county boards or the 
assessors.” Dayton v. State Board 
of Equalization, ‘supra. 

4 Dayton v. State Board of Equal- 
ization, supra. 3 

5. Des Moines Gas Co. v. Saverude, 
180 N.W. 193, 190 Iowa 165. 

6. See statutory provisions, 


750 [61 _C. dap 
of equalization.? A state board of equalization 
should convene at the time appointed by law.® It 
should act promptly,® with dispatch consistent with 
eare,1° and complete its work within a reasonable 
time.11 However, although it has been, held that, 
where the statute provides a time limit during which 
the state board may act, any act done by the board 
after such time has expired is without authority 
of, law and void,!? there is other authority which 
holds that statutory provisions as to the date of 
the meeting’* and the time when the board should 
act14 are merely directory and not mandatory. 

[§ 960] (2) Secret or Open Meeting. The state 
board. of equalization may meet in secret session 
when deliberating upon an equalization of assess- 
ments.+° 

[§ 961] (3) Power To Act by Majority. In some 
jurisdictions action by a majority of the board is 
sufficient,'° and it is not necessary that every mem- 
ber be present at its meeting.17 In other jurisdic- 
tions it is held that, where there is no provision 
that a less number than the whole may proceed in 
the business, the state board of equalization has 
no power to act in the absence of a member.’* The 


7. ‘Fesler v. Bosson, 128 N.E. 145, 
189 Ind. 484; Dayton v. State Board 
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the assessment of a county, and three 
voted against the proposition, and one 


board may arrive at its decision by motion ‘and bal- 


lot.2® ss ' : 

[§ 962] f. Authority and Powers of -Board—(1) 
In General. A state board of equalization is not 
unless it is otherwise provided under, constitutional 
and statutory enactments a tribunal of general ju- 
risdiction;2° it possesses only inferior or special 
jurisdiction.21 It is not invested with general pow- 
ers as a court,?2 and, therefore, it has no equity ju- 


-risdiction or powers,?* and cannot set aside its own 


judgments or orders, even when obtained by fraud.?* 
Its jurisdiction pertains only to the subject mat- 
ter;25 and the subject matter over which the board 
has been intrusted with power to act is simply to 
equalize the assessment of property and to secure 
uniformity in valuations as between the different 
counties of the state.?° 

[§. 963] (2) Powers Limited to Those Conferred. 


A state board of equalization acts by virtue of the 


[$§ 959-963 


statute or constitutional provision which brought . 


it into being and prescribed its powers and func- 
tions.27. It has only such powers as are conferred 
upon it by statute or the constitutions.?® <A stat- 
ute authorizing the board to make rules and regu- 


App. 706; Scott v. Barr, 106 N.E. 891, 
57 Ind.App. 508; Gray v. Foster, 92 


of Equalization, 50 P. 1009, 33 Or. 131; 
aera v. Paxton, 215 P. 257, 29 Wyo. 

8. State Auditor v. Jackson Coun- 
ty, 65 Ala. 142. 

9. Baker v. Paxton, 215 P. 257, 29 
Wyo. 500. , 

10. Baker v. Paxton, supra. 

‘11. Baker v. Paxton, supra. 

-12. State v. McGinnis, 34 Ind. 452. 
See State v. Cull, 260 P. 1023, 32 Ariz. 
532 (holding order of state tax com- 
mission supplemental to directions 
of board of equalization increasing 
assessment, where made after time 
for changing assessment, not an 
equalizing order). 


13. State Auditor v. Jackson Coun- 
ty, 65 Ala. : | 

14. Baker v. Paxton, 215 P. 257, 
29 Wyo. 500. -. : 

.15. Peo. v. McCarthy, 8.N.E. 85,1’ 
102 N.Y. 630. : 

[a] Thus the facts that the state 


board of equalization went into secret 
session when deliberating upon an 
equalization of assessments and ‘ex- 
cluded the representatives of a coun- 
ty from ‘participation therein, and 
that the board declined the assistance 
and advice of such representatives in 
making such equalization and reject- 
ed their offer to make out and furnish 
a table of equalization for such board, 
are insufficient to sustain a charge of 
misconduct against the board, where 
it is not claimed that there was any 
want of opportunity to present such 
proof, information, and argument 
while the board continued in open) ses- 
sion and before it retired for delibera- 
tion and judgment. Peo. v. McCarthy, 
8 N.E. 85, 102 N.Y. 630. : 
16. Peo. v. Lothrop, 3 Colo. 428; 
Carroll, v. Alsup, 64 S.W. 193, 107 


Tenn. 257. 
In Kentucky (1) under St: § 


[a] 
448 (Russell St. § 5a1), providing that | | 


words purporting to give authority to 
three or more public officers shall be 
eonstrued as giving such authority to 
a majority thereof, and § 4268 (§ 
6190), giving all authority to a quo- 
rum of the state board of equaliza- 
tion composed of eight members, five 
members of: the board constitute a 
quorum, and a majority of the five 
may adopt any order that a majority 
of the full board can adopt. Ray v. 
Armstrong, 131 S.W. 1039, 140 Ky. 
800. (2) Where the eight members 


fi 


of -the state board of equalization: 


were present, and four voted to raise 


For later cases, developments and changes in the law see Annotations, same title and section number, 


did not vote, it will be assumed that 
the member remaining silent con- 
curred with the four, so that there 
was a majority of the board in favor 
of the proposition. Ray v. Arm- 
strong, supra. . 

{b] In Michigan (1) under Comp. 
L. (1915) § 162, three of the five 
members constitute a quorum of the 
state board of equalization (Fuller v. 
Board of Sup’rs of Wayne County, 185 
N.W. 157, 216 Mich. 256), (2) and so 
the abolition of an office, the occu- 
pant of which was designated as a 
member of the board by the statute 
creating the board, will not affect the 
validity of its action (Fuller v. 
Board.of Sup’rs of Wayne County, su- 


pra). 

| 17.. Peo. v. Lothrop, 3 Colo. 428. 
18. Hamilton v. State, 3 Ind. 452. 
19.. Ray v. Armstrong, 131 S.W. 

1039, 140 Ky. 800. 
20. State Board of Tax Com’rs v. 


McDaniel, 160 N.E. 347, 199 Ind. 708. 

21. Dayton v. State Board of 
Equalization, 50 P. 1009, 33 Or. 131. 

22. State Board of Tax Com’rs v. 
McDaniel, 160 N.E. 347, 199 Ind. 708. 

23. State Board of Tax Com’rs v. 
McDaniel, supra. 

24. State Board of Tax Com’rs vy. 
McDaniel, supra. 
25. Dayton. vy. State Board of 
Equalization, 50: P. 1009, 33 Or. 131. 

[a].. Jurisdiction of subject matter 
is power 'to adjudge concerning the 
general question involved, and is not 
dependent on the state of facts which 
may appear in a particular case, aris- 
‘ing, or which is claimed to have aris- 
en, under that general question. 
Dayton y. State Board of Equaliza- 
mon.50. P1009 as Orel ols» 

26. Dayton v. State Board of 
Equalization, supra. 

of 


27. Dayton |v. 
Equalization, supra. 

28. <Ariz—Copper. Queen Consol. 
Min, .Co. v. Territorial Board of 
Equalization, 84 P. 511, 9 Ariz. 383 
[affi27 S.Ct. 695, 206 U.S. 474, 51 L. 
Wd. 1143]. i 

Ark.—Bank of Jonesboro yv: Tax 
repeat eae 123 S.W. 753, 92 Ark. 


State Board 


Idaho.—Orr v. State Bd. of Equali-~ 
zation, 28 P. 416, 3 Idaho 190. . 

| Ind.—State Board of Tax Com’rs 
v. McDaniel, 160 N.E. 347, 199 Ind. 
708; Hamilton v. State, 3 Ind. 452; 
Scott v. Fisher, 106 N.E. 893, 57 Ind. 


N.E. 7, 46 Ind.App. 149; Bell v. Meek-. 


er, 78 N.E. 641, 39 Ind.App. 224. 

Mont.—Simpson v._ Silver 
County, 285 P. 195, 87 Mont. 83. 

N.M.—State v. Persons, ete. in 
Chaves County Delinquent Tax List 
for 1920, 226 P. 886, 29 N.M. 654; 
Maxwell Land Grant Co. v. Jones, 213 
/P. 1034, 28 N.M. 427. 

Or.—Dayton y. State Board of 
Equalization, 50 P. 1009, 33 Or. 131. 

Wash.—State v. Nichols, 69 P. 771, 
29 Wash. 159. 5; 

[a]. Powers enumerated or inci- 
dental only.—(1) Powers granted by 
statute to the state equalization 
board were limited to the powers 
enumerated or those necessary to 
carry .into effect granted powers. 
‘Simpson v. Silver Bow County, 285 P. 
195, 87 Mont. 88. (2) The state board 
lof equalization “can exercise only the 
powers conferred by express enact- 
ment or by necessary implication.” 
Dayton v. State Board of Equaliza- 
tion, 50 P. 1009, 1011, 33 Or. 131. 

[b] Jurisdiction of state board of 
tax commissioners is circumscribed 
by legislative regulations. Hasse v. 
Bielefeld, 150 N.E. 413, 197 Ind. 498. 

[c] Powers of state board stated. 
—Tax. L. (lL. [1919] p 198), §§ 187, 
182-186, 191, limit the action of the 
state board of tax commissioners to 
a consideration of the assessments of 
various counties of the state, a deter- 
mination of the counties in which the 
assessment appears te be too low, to 
fix a time when it will consider the 
matter of an increase of such assess- 
ments, and to certify to the auditor 
of each county its. determination to 
consider the increase of such assess- 
ment, stating whether the proposed 
increase pertains to personal prop- 
erty or both. Fesler v. Bosson, 128 
N.E. 145, 189 Ind. 484. . é 

[d] Acts of board outside statu- 
tory powers are void. State Board of 
Tax CUom’rs v, McDaniel, 160 N.E. 
347, 199 Ind. 708. 

[e] Statute as evidencing prior 

of powers.—The passage Of a 
statute giving the state board of 
equalization specified powers was evi- 
dence that the board did not previous- 
ly have such power (L. [1923] ¢ 3). 
Simpson v. Silver Bow County, 285 P 
195, 87 Mont. 83. 

{f] Power of legislature to bestow. 
—As the state tax commission does 
not have any constitutional privilege 


Bow 
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lations for the orderly transaction of business con- 
fided to.it and to enable it to perform the duties en- 
joined upon it by law does not authorize it to make 
any rule purporting to give it authority beyond that 


conferred by the statute.2® Where 


ers are imposed upon a state board of equalization 
by the constitution, the legislature is powerless to 
take them away or confer them upon another,?° but 


the conferring of express powers 


does/not prohibit the legislature from giving it ad- 


ditional powers.?°% 
[§ 964] (3) Power Limited to 
“between Counties. 


to equalize assessments, it rests en- 
tirely with the legislature to bestow 
as much or as little power as it may 
see fit upon it. Taylor v. State, 83 
So. 810, 121 Miss. 771. , 

29. Fesler v. Bosson, 128 N.E. 145, 
189 Ind. 484. 

[a] Ilustration.—The state board 
of tax commissioners not having, un- 
der the Tax Law of 1919, the power 
on its own motion at its fourth ses- 
sion to review and reassess, or assess 
originally, by horizontally increasing 
or decreasing the assessment of real 
or personal property, such board does 
not have the power to make any rule 
purporting to give it additional au- 
thority, nor to provide for other 
methods of assessments whereby the 
object might be attained. Fesler v. 
Bosson, 128 N.E. 145, 189 Ind. 484.- 

30. Peo. v. Pitcher, 138 P. 509, 56 
Colo. 343; Butte & Superior Mining 
Co. v. McIntyre, 229 P. 730, 71 Mont. 
254, 

3014. Butte & Superior Mining Co. 
v. McIntyre, 229 P. 730, 71 Mont. 254. 

31. Ark.—State v. Meek, 192 S.W. 
202, 127 Ark. 349, L.R.A.1918F 642. 

Cal.—Baldwin v. Ellis, 9 P. 652, 68 
Cal. 495; Madary v. Fresno, 128 P. 
340, 20 Cal.App. 91. 

Colo.—Peo. v. Ames, 60 P. 346, 27 
Colo. 126. 

Ind.—Hamilton v. State, 3 Ind. 452; 
Gray v. Foster, 92 N.E. 7, 46 Ind.App. 
149; Bell v. Meeker, 78 N.E. 641, 39 
Ind.App. 224. t 

Iowa.—Des Moines Gas Co. v. Save- 
rude, 180 N.W. 193, 190 Iowa 165. 

Kan:—Missouri,.. ete:, . Rey; Cow- -V. 
Miami County,.73 P. 103, 67 Kan. 434. 

Ky.—Royer Wheel Co. v. Taylor 
County, 47 S.W. 876, 104 Ky. 741, 20 
Ky.L.. 904. 

Miss.—Taylor v. State, 83 So. 810, 
121 Miss. 771. 

Neb.—Hacker v. 101 N.W. 
255, 72 Neb. 385. / 

N.J.—East Brunswick Tp. v. New 
Brunswick, 30 A. 684, 57 N.J.Law 145. 

Okl.—Gray v. Stiles, 49 P. 1083, 6 
Okl. 455; (Wallace v. Bullen, 52 P. 
954,.6 Okl. 17 [aff 54 P. 974, 6 Okl. 

Bails 
f ipatien ae vy. Philadelphia, 1 Dauph. 
Co. 392. ; 

Wyo.—Bunten v. Rock Springs 
Grazing Ass’n, 215 P. 244, 29 Wyo. 

61. : 2 
‘ [a] Duty of board of equalization 
is not so much primarily to see that 
all lands are assessed at their true 
cash value, but to see that all lands 
of like character throughout the state 
are equally assessed. Gray v. Foster, 
92 N.E. 7, 46 Ind.App. 149. 

[b] Most important function of 
state tax commission is to preserve 
uniformity in assessments through- 
out the state sitting annually for that 
purpose as the board of equalization. 
State v. Meek, 192 S.W. 202, 127 Ark. 
349, L.R.A.1918F 642. 


Howe, 


The function of a state board 
of equalization is to equalize the valuation among 
the several counties, or districts, if the statute so 
provides, of the state, so that the share of tax im- 
posed upon each county or district shall be justly — 
proportioned to the value of the taxable property | 
therein ;*! and, except as otherwise specially pro-— 
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sole function.?? 


duties and pow- 


upon the board 


Equalization as 


32. Pierce v. Executive Council of 


pie of Iowa, 146 N.W.'85, 165 Iowa} 
< 137 N.E.| 


33. Bosson v. Lemcke, 
551, 192 Ind. 668; Fesler v. Bosson, 
128 N.E. 145, 189 Ind: 484; Hamilton 
v. State, 3 Ind. 452. 

[a] Statute construed.—A statute 
providing that, within ten days after 
it took effect, the state board of tax 


commissioners should meet and re-} 
consider its prior orders relating to/| 
the equalization of aggregate assess- | 


ments of various counties, and with- 


out delay certify its conclusions to| 


the auditors of the several counties 
affected, which referred to a horizon- 
tal raise in assessments in certain 
counties ordered by the board, which 
had previously been held invalid by 
the supreme court, can do no more 


than confer power. on the board to} 
meet and expunge its record and cer- | 


tify that fact to the several county 
auditors, so that-it did not authorize 
a new order making the same horizon- 
tal raise. Bosson v. Lemcke, 137 N.E. 
551, 192 Ind. 668.. © 

34. Bunten v. Rock Springs Graz- 
ing Ass’n, 215 P. 244, 251, 29. Wyo. 461. 

“That duty is primarily left to the 
assessors and to the county board of 
equalization.” Bunten v. Rock 
Springs Grazing Ass’n, supra. 

35. Johnson v. Fordson Coal Co., 
281 S.W. 472, 213 Ky. 445 [error dism 
and cert den 48 S.Ct. 82, 275 U.S. 494, 
72 L.Ed. 391]; Carroll v. Alsup, 64 S. 
W. 1938, 107 Tenn. 257 (under stat- 


ute). 

36. U.S—Union Pac. R. Co. v. 
Board of Com’rs, Weld County, 35 F. 
(2d) 785 [cert den 50 S.Ct. 249, 281 
U.S. 734, 74 L.Ed. 1149] (construing 
and limiting jthe language in Peo, v. 
Pitcher, 156 P. 812, 61 Colo. 149, Ann, 
Cas.1918D 1185). 


Ark.—Bank of Jonesboro v. Tax 
Commission, 123. S.W. 753, 92 Ark. 
492. 


Cal.—San Francisco, etc., R. Co. v. 
State Bd. of Equalization, 60 Cal. 12; 
Wells v. State Bd. of Equalization, 
56 Cal. 194. ; 

Colo.—Board of Com’rs of Boulder 
County v. Union Pac. R. Co., 299 P. 
1055. 

Mo.—First Trust Co. of St. Joseph 
v. Wells, 23 S.W.(2d) 108; State v. 
State Tax Commission, 243 S.W. 887, 
295 Mo. 298; State ex rel. Gardner v. 
Harris, 227 S.W. 818, 286 Mo. 262. 

Neb.—Hacker v. Howe, 101 N.W. 
255, 72 Neb. 385. 

N.J.—Cregar v. Lebanon Tp., 57 A. 
129, 70 N.J.Law 598. 

Ohio.—Hammond v. Winder, 126 N. 
BE. 409, 412, 100 QhioSt. 433, 24 A.L.R. 
318. 

Or,—Oregon,/ etc...) Re oR: Cot: ‘v. 
Croisan, 30 P. 219, 22 Or. 393. 

Pa.—Com. v. Philadelphia, 1 Dauph. 
(S; 


Oo. 392: ? 
Utah.—State v. Thomas, 50 P. 615, 
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vided, equalization as between the counties ~is its 


It cannot increase or decrease the 


valuation of a part of one of the counties or dis- 
tricts,** nor can it equalize the values ‘of property 
among the holders thereof within a certain district 
of the county,*+ nor, except where specially -au- 
thorized by statute,?> can it increase or reduce 
individual assessments as such.?® 
power, except where expressly conferred, to make 
original assessments,?? or generally to increase the 
assessments in each and all of the counties.*8 

[§ 965] (4) Power To Increase or Decrease Val- 
uations—(a) In General. In equalizing the valua- 
tions as between the different counties of the state, 
the state board of equalization must reduce the as- 
sessments where they are too high and raise them 
where they are too low.®® 
findings of the assessors or local boards as to the 
true value of the property assessed,*®? but may raise 


Also, it has no 


It is not bound by the 


16 Utah 86, \ 

See also South Spring Ranch & Cat- 
tle Co. v. State Board of Equalization, 
139 P. 159, 18 N.M. 531 (holding the 
action of the state board in exempt- 
ing certain individuals from the ef- 
fect of various raises of valuation in 
the several counties questionable, but 
not actually deciding the point be- 
cause not involved). 

“It [the tax commission] has no 
power . - to make any order with 
respect to the particular property of 
any taxpayer in the district. Its au- 
thority and its action must be taken 
with respect to all the property of the 
particular class as units, and con- 
cerns the aggregate value of the 
property in the particular class dealt 
with.” Hammond v. Winder, supra. 

“It [the state board] has no power 
to’ raise or lower the valuations of 
specific properties within a class.” 
First Trust Co. of St. Joseph v. Wells, 
‘(Mo.) 23'S.W.(2d) 108, 111. 

[a] MIlustration.—The state board 
of equalization is without power to 
increase the valuation of property of 
a railroad for purposes of taxation. 
Union Pac. R. Co. v. Board of Com’rs, 
Weld County, 35 F.(2d) 785 [cert den 
50 S.Ct. 249, 281 U.S: 734, 74. L.Bd. 
1149]; Board of Com/’rs of Boulder 
County v. Union Pac. R. Co., (Colo.) 
299 P.-1055. 

37. Pierce v. Executive Council of 
vee of Iowa, 146 N.W. 85, 165 Iowa 

[a] Early case.—An early Mis- 
souri statute was construed to au- 
thorize the state board of equaliza- 
tion to equalize the valuation of rail- 
road property as between the coun- 
ties, but not to authorize it to act as 
an original assessing body and make 
an assessment de novo. Paul v. 
Pacific R. Co., 18 F.Cas.No. 10,845, 4 
Dill. 35. 

Power of state board of equaliza- 
tion to assess railroads, public utili- 
ties, and other corporations see supra 
§§ 732-738. } 

88. Pierce v. Executive Council of 
State of Iowa, 146 N.W. 85, 165 Iowa 
465. 

Power to increase aggregate valua- 
tion of whole state see infra § 966. 

39. Tensas Delta Land Co. v. Fer- 
guson, 54 So. 708, 128 La. 171. 

40. Columbia Terminals Co. v. 
Koeln, 3 S.W.(2d) 1021, 319 Mo. 445; 
Spokane & I. EH. R. Co. v. Spokane 
County, 134 P. 688, 75 Wash. 72 [error 
dism 35 S.Ct. 284, 238 U.S. 642, 59 Li. 
Ed. 1502). ; 

[a] Rule applicable to railroad 
property.—The state board of equali- 
zation is not, by Pub. Serv. Commn, L. 
(1911) § 92, deprived of power to 
equalize property of a railroad com- 
pany after a finding by the public 
service commission as to the value of 
the property. Spokane & I. E. R. Co. 
vy. Spokane County, 134 P. 688, 75 


. 
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or lower the valuations of the various counties as 
its judgment dictates.*1 In doing so the board may 
raise the total valuation of a county above what it 
was the preceding year,*? but it cannot raise the 
returns of any county above the total actual value 
of all the taxable property therein,*® or of any class 
of property so as to exceed the actual value of the 
property;** nor can it increase the valuations in a 
county so as to raise the valuation of a class of prop- 
erty above its actual value;*® and, in some jurisdic- 
tions, it cannot increase the assessment of any class 
of property above that placed by one or more of the 

highest assessed counties of the state.*® 

[§ 966] (b) Change of Aggregate Valuation of 
State. Under the statutes in a majority of the ju- 
risdictions, particularly in those in which the stand- 
ard of comparison by which the board equalizes is 
the cash value of the property,*? the board, in 
equalizing, is empowered’ to change the valuations 
in the various counties without regard to whether 
the aggregaate valuation of the whole state is there- 
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by raised or lowered.*® It may also, if necessary 
to accomplish a proper and true valuation, either 
increase or decrease the total valuation of any class 
of property.*® In at least one jurisdiction, however, 
this tule is not completely followed, it being held 
that in the equalization of valuations as between 
the counties the aggregate valuation of the whole 
state may be raised,®® but not lowered. 

[§ 967] (5) Powers Incidental to Carrying Out 
of Those Conferred, The board has power to do all 
such things -as.are necessary to enable it properly 
to perform the statutory duties imposed upon it,°? 
such as to employ help to aid it in the collection of 
evidence. °% 

[§ 968] g. Method of Equalizing—(1) In Gener- 
al. Where the statute prescribes no method which 
the state board shall adopt in equalizing property 
values between the several counties, the method to 
be used is left to its discretion,®+ and any reason- 
able and. efficient method may be adopted to accom- 
plish the end in view.°> The system adopted, how- 


Wash. 72 [error dism 35 S.Ct. 284, 238 
U.S. 642, 59 L.Ed. 1502]. i 

{b]: Statutory provisions requir- 
ing the assessors and local boards to 
value the taxable property at its true 
value do not render their valuations 
binding on the state board. Columbia 
Terminals Co. v. Koeln, 3 S.W.(2d) 
1021, 319 Mo. 445. \ 

41. Peo. v. Orvis, 133 N.E. 787, 301 
Tl. 350, 24 AL.R. 325; Millsaps v. 
Traylor, 55 So. 677, 678, 128 La. 1068; 
Columbia Terminals Co. v. Koeln, 3 
S.W.(2d) 1021, 319 Mo. 445. 

“The board has the authority to in- 
crease the rate of assessment for uni- 
formity’s sake.” Millsaps v. Tray- 
lor, supra. 

42. Tensas Delta Land Co. v. Fer- 
guson, 54 So. 708, 128 La. 171. 

43. Weber v. Dillon, 54 P. 894, 7 
Okl. 568 [appeal dism 22 S.Ct. 931, 46 
L.Ed, 1262). 
~ 44 Taylor vy. State, 83 So. 810, 121 
Miss. 771. 

“45. Mackay v. San Francisco, 45 
P.. 696, 113 Cal. 392. 

, fa] Tllustration.—Where bonds of 
a, railroad corporation were assessed 
at face value, an increase by the state 
board of the entire assessment of the 
county, except as.to money, of twenty 
‘perocent, was illegal so far as it was 
applied to the bonds. Mackay v. 
San Francisco,.45 P. 696, 113 Cal. 392. 

{b] Increases in valuation held 
proper.—(1) Raise by state tax com- 
mission of five per cent of values 
placed on coal. lands. owned in fee. was 
held .not to raise value beyond fair 
market value nor beyond a value 
equalized with the assessment values 
of other coal properties, fair market 
value not being determined wholly 
on a “‘present worth” basis. Letcher 
County Fiscal Court v. State Tax 
Commission, 277 S.W. 988, 211 Ky. 
609. (2) A five per cent increase in 
values of surface lands and timber 
and improvements in county by state 
tax commission, making average of 
not more than ten dollars and fifty 
cents an acre, was held not to raise 
value of properties beyond their fair 
market value. Letcher County Fiscal 
Court v. State Tax Commission, su- 
pra. (3) Raises made by state tax 
commission in violation of merchan- 
dise are not shown to raise value be- 
yond “fair market value,” by testi- 
mony based on market price of mer- 
chandise at a forced sale, as statu- 
tory standard of a fair market value 
has in mind a sale and purchase when 
one is not compelled to purchase or 
sell. Letcher County Fiscal Court v. 
State Tax Commission, supra. (4) A 
fifteen per cent increase of valuation 
of tangible personal property, al- 


though raising the assessed value of 
household furniture beyond its rea- 
sonable market’ value, has been held 
harmless in view of exemptions. 
Letcher County Fiscal Court v. State 
Tax Commission, supra. 

46. State v. Wheatley, 74 So. 427, 
113 Miss. 555. 

47. Standard of comparison see 
infra § 969. 

48. Appeal of McNeal, 128 P. 285, 
85 Okl. 17; Webb v. Renfrew, 54 P. 
448, 7 Okl. 198; Wallace v. Bullen, 54 
P. 974, 6 Okl. 757 [overr Gray v. Stiles, 
49 P. 1083, 6 Okl. 455, and aff Wallace 
v. Bullen, 52 P. 954, 6 Okl. 17]; State 
v. Nichols, 69 P. 771, 29 Wash. 159. 

[a] Where cash value is standard 
by which property is to be valued, the 
state board of equalization has au- 
thority, by virtue of its power to 
equalize, to increase the aggregate 
valuation of tne whole state. Appeal 
of MeNeal, 128 P. 285, 35 Okl. 17. 

[b] Repeal _ of statute.—A statute 
empowering the board to increase or 
decrease “the aggregate assessed val- 
ue of the property or any class there- 
of, in any [county] or all of them to 
conform to the fair cash value there- 
of” repeals a prior statute preventing 
the board from increasing the aggre- 
gate valuation of the whole state. 
appeal of McNeal, 128 P. 285, 35 Okl. 
bts 


[ec] In Colorado (1) under the 
early constitutional and_ statutory 
provisions, the state board of equali- 
zation could not increase the aggre- 
gate valuation of the entire state. 
Peo. v. Pitcher, 138 P. 509, 56 Colo. 
343; Peo. v. Lothrop, 3 Colo. 428. (2) 
Later the legislature established the 
Colorado tax commission with power 
to raise the valuations in the different 
counties so that all property would 
be valued at its full cash value. Peo. 
v. Pitcher, supra. (3) Now, under 
L. (1915) p 163 § 12, it is within the 
power of the board of equalization to 
raise the assessments returned by the 
various county assessors to the full 
eash value of the property. Peo. v. 
Pitcher, 156 P. 812, 61 Colo. 149. 

[d] In Montana (1) formerly the 
state board had no power to increase 
the total valuation of the property of 
the state as disclosed and fixed by the 
abstracts and statements transmitted 
to it by the assessors and county 
boards of equalization. State v. For- 
tune, 60 P. 1086, 24 Mont. 154; State 
v. State Bd. of Equalization, 46 P. 
266, 18 Mont. 473. (2) Later the law 
was changed, greatly extending the 
powers of the board, and authorizing 
it to increase or decrease the aggre- 
gate valuation of the whole state. 
See State v. Stewart, 297 P. 476, 89 


Mont. 476 (where it was impliedly, 
but not expressly, so decided). 

[e] In New Mexico (1) formerly 
the statutes prohibited the state 
board of equalization from increasing 
the aggregate valuations of the whole 
state. Poe v. Howell, 67 P. 62. (2) 
Under later statutes the board may 
equalize the valuations as between 
the counties without regard to wheth- 
er the aggregate valuation of the 
whole state is thereby raised or low- 
ered (South Spring Ranch & Cattle 
Co. v. State Board of Equalization, 
139 P. 159, 172, 18 N.M. 531), (3) the 
court taking the position that, ‘“un- 
less controlled by statutory terms, 
the power to equalize includes the 
power to increase or decrease valua- 


. 


tions, and such result is immaterial” - 


(South Spring Ranch & Cattle Co. v. 
State Board of Hqualization, supra). 

49. State v. Wheatley, 74 So. 427, 
433, 113 Miss. 555. 

“Tf in equalizing as between 
counties it results that the total val- 
uation of any class of property is 
thereby increased, a legitimate result 
is accomplished.” State v. Wheatley, 
supra. 

50. Copper Queen Consol. Min. Ca. 
v. Territorial Bd. of Equalization, 84 
P. 511, 9 Ariz. 383 [aff 27-S.Ct. 695, 
206 U.S. 474, 51 L.Ed. 1143]. 

51. Copper Queen Consol. Min. Co. 
v. Territorial Board of Equalization, 
supra. 

52. State ex rel. Meals v. Hack- 
mann, (Mo.) 217 S.W. 271. 

53. See cases infra this note. 

{a] Ilustration.—Under a statute 
authorizing the board to ascertain 
the value of property in the different 
counties, the board has authority to 
employ help to prepare a compara- 
tive statement of the value of real 
and personal property for two years 
and secure reliable information as to 
the relative value of all classes of 
personal property in the different 
counties, such authority being’ im- 
plied by the general power given the 
board by such constitutional and stai- 
utory provisions. State ex rel. Meals 
v. Hackmann, (Mo.) 217 S.W. 271. 

[b] Stenographer.—Under a stat- 
ute empowering the state board. of 
equalization to take all evidence it 
may deem necessary to ascertain the 
true value of property, the board may 
employ a stenographer to take such 
evidence. State ex rel. Bybee vy. 
Hackmann, 207 S.W. 64, 276 Mo. 110. 


54. Peo. v. Ames, 60 P. 346, 27 
Colo. 126. 
55. South Spring Ranch & Cattle 


Co. v. State Board of Equalization, 
139 P. 159, 18 N.M. 581. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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ever, must be legal,>* and one cannot be adopted 
which, if directed by the statute, would be unlaw- 
ful.°* Where the statute prescribes the method 
which the state board shall adopt in equalizing the 
property values, such method must be followed,®§ 
and a failure to conform thereto, or any substantial 
departure therefrom, vitiates its action.*° 

The board must not intentionally discriminate in 
favor of one county and against another,®® or be- 
tween the different classes of property in any 
eounty.®+ 

Where bank stock is taxed separately at a spec- 
ified rate and the tax used solely for local purposes, 
such bank stock is included by the state board of 
equalization in its estimate of the total valuation 


_of the taxable property in a taxing district.®” 


[§ 969] (2) Scale of Valuation. In various ju- 
risdictions, under the statutory and constitutional 
provisions therein,** the seale of valuation by which 
the board is governed in equalizing as between the 
different counties is the fair cash value of the prop- 
erty.** In such ease this standard should be at- 
tained without reference to whether it has been at- 
tained by one county or all of them, or none of 
them,®® and the board is not required to take some 
particular county in the state whose valuations ap- 
pear to be approximately intermediate, and then 
reduce the valuations of all the counties which are 
in excess of that, and raise the valuations of all 
the counties which are less, to that standard.®® 
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However, the board may adopt as a standard that 
one of the several returns which most nearly rep- 
resents a true and just valuation of the property 
assessed, and add to, or deduct from, the returns of 
the other counties or districts such a percentage 
as will make them conform to the standard se- 
lected.°7 In other jurisdictions it has been’ held 
that the scale of valuation to be followed may be 
ascertained either by determining the average as- 
sessment made of any particular class of property 
whieh from its nature is of an approximately uni- 
form. value in the various counties,®® or by adopt- 
ing a valuation already fixed in one or more of the 
various counties which appears so nearly in accord 
with the general standard of valuation fixed through- 
out the state, both as to the class of property to 
which it belongs, and as to other property, as to 
warrant the board in adopting it for the purpose of 
equalizing the assessment of such class throughout 
the state.®° 

[§ 970] (3) Classification of Property. Although, 
under the statutes in a few jurisdictions, the state 
board, in equalizing, cannot increase or diminish 
the valuation of any particular class of property, 
but must act upon the ageregate valuations of the 
different counties,*° as a general rule, the state 
board, in equalizing, can increase or diminish the 
valuation of a particular class of property without 
changing the valuation of other classes of property.71 
In some jurisdictions the board, in equalizing, has 


este Peo. v. Ames, 60 P. 346, 27 Colo. 
6. 

57. Peo. v. Ames, supra. 

58.. Maxwell Land Grant Co. v. 
Jones, 213 P. 1034, 28 N.M. 427. See 
Clark v. Lawrence County, 111 N.W. 
558, 21 S.D. .254 [aff 120 N.W. 764, 23 
S.D. 77] (holding that, since the leg- 
islative intent in regard to a statu- 
tory requirement that the rate per 
cent of addition or reduction shall be 
even and not fractional must have 
been to facilitate the labor of com- 
puting the decrease or increase of 
twelve and one-half per cent was au- 
thorized as within the spirit, if not 
the letter, of the law). 

59. Maxwell Land Grant Co. v. 
Jones, 213 P. 1034; 28 N.M. 427. 

60. State vy. Stewart, 297 P. 476, 89 
Mont. 257. 

61. State v. Stewart, supra. 

62. City of New York v. Schoeneck, 
158 N.Y.S. 595, 93 Misc. 645 [aff 159 
N.Y.S. 1105, 174 App.Div. 901]. 

Inclusion of bank stock by county 
board of equalization in its estimate 
of aggregate valuation of taxable 
property in local taxing unit see su- 
pra § 940 text and note 29. 

63. See statutory and constitution- 
al provisions. 

64. Appeal of McNeal, 128 P. 285, 
35 Okl. 17. 

65. Appeal of McNeal, supra. 

66. Appeal of McNeal, supra. 

67. Weber v. Dillon, 54 P. 894, 7 
Okl. 568 [appeal dism 22 S.Ct. 931, 


°46 L.Ed. 1262]; Webb v. Renfrew, 54 


P, 448, 7 Okl. 198; Wallace v. Bullen, 
54 P. 974, 6 Okl. 757. 

68. Territory v. Yavapai County, 
84 P. 519, 9 Ariz. 405. E i 

[a] In case of range cattle, this 
average could be ascertained from the 
abstracts by dividing the gross val- 
uation put upon range cattle by the 
number of cattle assessed. Territory 
v. Yavapai County, 84 P. 519, 9 Ariz. 
405. 

69. Territory v. Yavapai County, 
supra. __ 

Equalization among classes or 
kinds of property by county board of 
equalization see supra § 936. : 

70. Orr v. State Bd. of Equaliza- 
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tion, 28 P. 416, 3 Idaho 190; State v. 
Empanger, 76 N.W. 53, 73 Minn. 337; 
Tuckerton R. Co. v. State Bd. of As- 
sessors, 67 A. 69, 75 N.J.Law 157 [aff 
72 A. 361, 77 N.J.Law 614]; Coler v. 
Sterling, 76 N.W. 12, 11 S.D. 140: 
Campbell v. Minnehaha Nat. Bank, 
RGINOWa LOS TIS Del3 3: 

{a] In New Mexico (1) under Laws 
1913, c 84 § 138, providing for the 
equalization of valuations of prop- 
erty, the state board of equalization 


could equalize valuations by classes.. 


South Spring Ranch & Cattle Co. v. 
State Board of Equalization, 139 P. 
159, 18 N.M. 531; Territory v. Al- 
buquerque First Nat. Bank, 65 P. 172, 
10 N.M. 283. (2) Under L. (1915) ¢ 
54 § 6, the State Tax Commission can 
only increase or decrease the entire 
property within a given county, ex- 
cept such as may have been valued by 
a previous order, as well as that 
which it may find to be assessed at 
its actual value, by a uniform per- 
centage, and not by classes applying 
different percentages of increase or 
decrease. Maxwell Land Grant Co. v. 
Jones, 213 P. 1034, 28 N.M. 427. 

71. Ariz.—Copper Queen, Consol. 
Min. Co. v. Territorial Bd. of Equali- 
zation, 84 P. 511, 9 Ariz. 383 [aff 27 
S.Ct. 695, 206 U.S. 474, 51 L.Ed. 1143]. 
" Ind.—Gray v. Foster, 92 N.E. 7, 46 
Ind.App. 149; Bell v. Meeker, 78 N.E. 
641, 39 Ind.App. 224. 

Ky.—Russell v. Carlisle, 8 S.W. 14, 
10 Ky.L. 25. 

La.—Millsaps v. Traylor, 55 So. 677, 
128 La. 1068; Tensas Delta Land Co. 
v. Ferguson, 54 So. 708, 128 La. 171; 
Amos Kent Lumber, etc., Co. v. St. 
Helena Tax Assessor, 48 So. 880, 123 
La. 178; Natalbany Lumber Co. v. 
St. Helena Tax Collector, 48 So. 879, 
123 La. 174. 

Miss.—Taylor v. State, 83 So. 810, 
121 Miss. 771; State v. Wheatley, 74 
So. 427, 113 Miss. 555. 

Mont.—State v. Stewart, 297 P. 476, 
89 Mont. 257. 

Ohio.—Hammond v. Winder, 126 N. 
EB. 409, 100 OhioSt. 433, 24 A.L.R. 318. 

Okl.—Canadian County v. Tinkle- 
paugh, 152 P.. 1119, 49, Oki. 440; Ap- 
peal of McNeal, 128 P. 285, 35 Okl. 17. 


(State v. Vaile, supra). 


Or.—Dayton v. Multnomah County, 
55 P. 28, 34-Or. 239; Dayton v. State 
Bd. of Equalization, 50 P. 1009, 33 Or. 
131; Smith v. Kelly, 33 P. 642, 24 Or. 
464; Oregon, etc., R. Co. v. Croisan, 
300 PY 219),'22) Or 393% 

Wash.—State v. Nichols, 69 P. 771, 
29 Wash. 159. ‘ 

Wyo.—Baker v. Paxton, 215 P. 257, 
29 Wyo. 500. : 

[a] Validity of statute.—L. (1916) 
c 98, allowing the state tax commis- 
sioners to equalize personal property 
assessments for 1916, is not invalid 
because the commissioners could not 
in that year equalize land. rolls. 
State v. Wheatley, 74 So. 427, 113 
Miss)"555. 7). 

[b] Wniformity of classification.— 
There must be uniformity of classifi- 
cation in the several counties. Day- 
ton v. State Board of Equalization, 50 
BP 10095 30 Ore Fale 

fe] In Colorado (1) formerly the 
state board had no power to equalize 
valuations between classes or kinds 
of property in the respective coun- 
ties, but was required to deal with 
the respective valuations as returned 
by the county assessors, as entireties, 
and any change made in the county 
valuation was required to be made in 
the valuation as a whole. Peo. v. 
Pitcher, 138 P. 509, 56 Colo. 343; Peo. 
v. Ames, 60 P. 346, 27 Colo. 126. (2) 
Under a later statute the state board 
may equalize by increasing or dimin- 
ishing the valuation of a particular 
class of property. Peo. v. Pitcher, 
156 P. 812, 61 Colo. 149. 

{d] In Missouri (1) formerly the 
state board of equalization had power 
to raise or decrease the valuation of 
all lands in a county without chang- 
ing the valuation on personal prop- 
erty (State v. Vaile, 26 S.W. 672, 122 
Mo. 33), (2) or it could raise or de- 
erease the valuation of all personal 
property in a county without disturb- 
ing the valuation of real property 
(State v. Vaile, supra), (3) but it 
could not equalize the value of classes 
of real property in the same county 
(4) Under 
the express provisions of a later stat- 
ute, the board can equalize by increas- 
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no power to consider the valuations of the property 
in the different counties except by classes.7? 
different classes of property are designated in the 
statute, some jurisdictions hold that the state board 
is conclusively bound thereby to the exclusion of 
all other classes,7? and must equalize the valuations 
according to the classes designated in the statute, 
without subdividing them into other or different 
classes;7* but in other jurisdictions the state board 
is authorized to subdivide the classes enumerated in 
the statutes into other and additional subdivisions.7° 

[§ 971] h. Proceedings—(1) In General. 
absence of constitutional or statutory requirement 
to the contrary, the functions of a state board of 
equalization are exercised in a summary manner.*® 
There are no parties to its proceedings ;*" it does not 
act in rem;’8 and a record is not essential. to the 
establishment of jurisdiction of person or thing.’° 
The board is merely a part of the necessary machin- 
ery by which assessments are finally equalized as 
between the counties,®° and it must exercise its 


ing or diminishing the valuation of 
real property and of specified classes 
of personal property (State v. Har- 
ris, 227 S.W. 818, 286 Mo. 262), (5) 
and, in equalizing, it equalizes the 
valuations of the several classes with 
respect to each other (First Trust Co. 
of St. Joseph v. Wells, 23 S.W.(2d) 


108). 
72. Gray v. Foster, 92 N.E. 7, 46 
Ind.App. 149; Amos Kent Lumber, 


ete., Co. v. St. Helena Tax Assessor, 
48 So. 880, 1238 La. 178; Natalbany 
Lumber Co. v. St. Helena Tax Col- 
lector, 48 So. 879, 123 La. 174. 

[a] Illustration.—An increase in 
an assessment in pursuance of an or- 
der of the state board of equalization 
by listing lands’ originally assessed 
in three different classes in a higher 
class indiscriminately will be can- 
eceled and the assessment held to re- 
main as originally returned. Amos 
Kent Lumber, etce., Co. v. St. Helena 
Tax Assessor, 48 So. 880, 123 La. 178; 
Natalbany Lumber Co. v. St. Helena 
Tax Collector, 48 So. 879, 123 La. 174. 

73. Gray v. Foster, 92 N.E. 7, 46 
Ind.App. 149; Bell v. Meeker, 78 N.E. 
641, 644, 39 Ind.App. 224; Oregon, etc., 
et. CO. Ve. CLOlsan,. 30 cP jok 9.1 22 
Or. 393, 

“To include classifications in addi- 
tion to those designated by the stat- 
ute is not liberal construction, but is 
legislation.” Bell v. Meeker, supra. 

74 Gray v. Foster, 92 N.E. 7, 46 
Ind.App. 149; Bell v. Meeker, 78 N.E. 
641, 39 Ind.App. 224; Oregon, etc., R. 
rage: v. Croison, 30 P. 219, 22 Or. 

[a] Tustration.—Under Burns’ 
Ann. St. 1908, § 10,295 et seq., author- 

izing the state board tod adjust ‘in- 
equalities between counties as to vari- 
ous classes of property designated as 
railroad property, lands, town and 
eity lots, and personal property, it 
may not increase the assessment of 
the lands in a county outside of the 
cities and towns therein. Gray y. 
Foster, 92 N.E. 7, 46 Ind.App. 149. 

75. Baker v. Paxton, 215 P, 257, 29 
Wyo. 500. 

[a] Basis of power to classify.— 
Under Comp. St. 1920, § 2810, author- 
izing the state board of equalization 
to make rules and regulations for the 
performance of its duties, it has am- 
ple power to require that returns by 
eounty boards shall contain a show- 
ing of the various classes of lands 
adopted by it. Baker v. Paxton, 215 
P. 257, 29 Wyo. 500. 

[b] Liberal construction.—Since 
the system enabling the equalization 
by class is designed for, and adapted 
to, the purpose of furthering a just 
and equal distribution of the burdens 
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Where | or not.®1 


cedure. 


lowed. §®? 


In the | in the valuation 


of taxation, legislation tending’ in 
that direction should be liberally, 
rather than strictly, construed. Bak- 
er v. Paxton, 215 P. 257, 29 Wyo. 500. 

[ce] Classification must be reason- 
able.—Such classification should not 
be so minute as to evade requirement 
for notice before changing individual 
assessments, nor so broad as to con- 
fuse classes having no relation, but 
must be reasonable and adapted to 
effectuating uniformity. Baker v. 
Paxton, 215 P. 257, 29 Wyo. 500. 

[da Presumption as to correctness 
of classification.—Although classifi- 
cation of land for’ assessment in dif- 
ferent counties is not uniform, it can- 
not be assumed, without evidence, 
that local officers will report lands in 
classes to which they do not belong, 
or that if its blank form is not strict- 
ly complied with the state board can- 
not treat the property under one of 
the classes adopted by it. Baker v. 
Paxton, 215 P. 257, 29 Wyo. 500. 

[e] In Montana Rev. Codes (1921) 


‘g 2026, which provides that all lands 


shall be classified into classes speci- 
fied therein, also provides that the 
state board ‘‘may provide for such 
other and additional subdivisions of 
classification herein enumerated as 
they may deem proper.” 

{f}] In Oklahoma the constitution 
does not restrict the classification to 
merely into real and personal prop- 
erty, but the legislature has power to 


extend the duties of the board to the} 


equalization of the different classes 
into which the property of the state 
is divided for assessing purposes. 
sppeal of McNeal, 128 P. 285, 35 Okl. 


76. Dayton v. State Board. of 
Equalization, 50 P. 1009, 33 Or. 181. 

77. Dayton v. State Board of 
Equalization, supra. 


78. Dayton v. State Board of 
Equalization, supra. 

79. Dayton v. State Board of 
Equalization, supra. 

80. Dayton vy. State Board of 
Equalization, supra. 

81. Dayton v. State Board of 


Equalization, supra. 

82. State Board of Tax Com’rs vy. 
McDaniel, 160 N.E. 347, 199 Ind. 708; 
Scott y. Fisher, 106 N.E. 893, 57 Ind. 
App. 706; Scott v. Barr, 106 N.E. 891, 
57 Ind.App. 508. 

83. Ogletree v. 
BE. 243, 150 Ga. 691 

84. U.S.—Bi-Metallic Inv. Co. v. 
State Bd. of Equalization, 36 S.Ct. 
141, 239 U.S. 441, 60 L.Ed. 372 [aff 138 
Bs. 1010, 56 Colos 5127. 2 

Colo.—Peo, y. Pitcher, 156 P. 812; 
Peo. v. Pitcher, 138 P. 509, 56 Colo, 
343 [aff 36 S.Ct. 141, 239 U.S. 441, 60 


\ 
Woodward, 105 §, 


[§ 973] (3) Notice. 
process are considered complied with where the 
-eounty, dealing with it as a unit, is given notice and 
‘an opportunity to be heard in regard to an increase 
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‘functions whether errors have been suggested to it 


) 


[§ 972] (2) Necessity To Follow Statutory Pro- 
Where the statute provides the procedure 
through which the board must proceed as a founda- 
tion for its orders, such procedure must be fol- 


The requirements of due 


of property therein®* and it is not 


necessary, unless required by statutory or constitu- 
tional provisions, for an individual taxpayer to be 
given notice before the action of the state board is 
applied to his individual assessment so as to place 
it at a higher valuation on the tax rolls.8* 
the statute prescribes the time and place of meeting, 
no other notice need be given to the public or to the 
members of the board;84% however, if the stat- 
ute provides for notice to be given, the notice 


Where 


L.Ed. 372]. 

Ga.—Ogletree v. Woodward, 105.8. 
BE. 243, 150 Ga. 691. 

Ky.—Spalding, Tax Collector, v. 
Hill, 7 S.W. 27, 86 Ky. 656. 

Ohio.—Hammond v. Winder, 126 N. 
BH. 409, 100 OhioSt. 433, 24 A.L.R. 318. 

Okl1.—Carrico v. Crocker, 133 P. 181, 
38 Okl. 440. 

reap tn v. Paxton, 215 P. 257, 
U.S.—Bi-Metallic Inv. Co. v. 
State Bd. of Equalization, 36 S.Ct. 141, 
239 U.S. 441, 60 L.Ed. 372 [aff 138 P. 
1010, 56 Colo. 512]. 

Colo.—Peo, v. Pitcher, 156 P. 812; 
Peo. v. Pitcher, 138 P. 509, 56 Colo. 
343 [aff 36 S.Ct. 141, 239 U.S. 441, 60 
Leia 372]; Peo. v. Lothrop, 3 Cole. 

Ky.—Spalding vy. Hill, 7 S.W. 27, 86 
Ky. 656, 9 Ky.L. 852. 

Neb.—Hacker v. Howe, 101 N.W. 


N.M.—W. S. Land & Cattle Co. v. 


}255, 72 Neb. 385. 
| McBridge, 214 P. 576, 28 N.M. 487; 


South Spring Ranch & Cattle Co. v. 


| State Board of: Equalization, ‘139 P. 
1159, 18 N.M.° 531; 


N Territory v. Albu- 
querque First Nat. Bank, 65 P. 172, 
10 N.M. 288. 
Tenn.—Carroll v. Alsup, 64 S.W. 
Wyo.—Baker v. Paxton, 215 P. 257, 
29 Wyo. 500; Bunten v. Rock Springs 


1193, 107 Tenn. 257. 


Rete Ass’n, 215 P. 244, 29 Wyo. 


ale 

[a] Constructive notice.—L. (1913) 
e 84 § 18, providing the time when 
the state board of equalization shouid 
hold its meeting, and giving it power 
to increase or decrease the value of 
property for taxation purposes, con- 
stitutes constructive notice to all con- 
cerned of any lawful or legal action 
which the board may take with re- 
spect to such matters. W. S. Land 
& Cattle Co. v. McBridge, 214 P. 576, 
28 N.M. 437. 

{b] Limitation of rule.—The con- 
structive notice of any lawful or le- 
gal action taken by the state board. 
of equalization with respect to the in- 
crease or decrease of the value of 
property for taxation purposes, under 
a statute fixing time and place of 
meeting of the board, does not extend 
nor apply to any illegal or unlawful 
action on the part of the board, such 
as increasing the value of property 
to a Sum in excess of its actual value, 
or in so valuing it as to constitute a 
discrimination against its owner, 
}W. S. Land & Cattle Co. vy. McBridge, 
214 P. 576, 28 N.M. 437; South Spring 
Ranch & Cattle Co. v. State Board of 
Equalization, 139 P, 159, 18 N.M. 531. 

{c] Individual increase.—An or- 
der of the state board of equalization 


For later cases, developments and changes in the law see Annotations, same.title and section number, 
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which is prescribed must be given,’> and the fail- 
ure to do so will render any order of the board 


void.8& 
Effect of city charter. 


ess of law.8&% 


[§ 974] (4) Evidence on Which Board Acts. The 
legislature may set a standard of evidence by which 
Ordinarily, however, 
it may equalize from its own knowledge,’* with or 


the board must be guided.’? 


increasing valuations of all grazing 
lands in a county amounting to over 
a million acres is not invalid for want 
of notice required in case of indi- 
vidual increase, although such land 
is owned by a _ single corporation. 
Bunten v. Rock Springs Grazing 
Ass’n, 215 P. 244, 29 Wyo. 461. 

Due process see supra §§ 94-116. 

85. tate Board of Tax Com’rs Vv. 

McDaniel, 160 N.E. 347, 199 Ind. 708; 
Bosson v. Lemcke, 137 N.E. 551, 192 
Ind. 668; Scott v. Fisher, 106 N.E. 
893, 57 Ind.App. 706; Scott v. Barr, 
106 N.E. 891, 57 Ind.App. 509; Gray 
v. Foster, 92 N.E. 7, 46 Ind.App. 149. 
_ [a] Notice held insufficient.—(1) 
Under a statute authorizing the state 
board of tax commissioners to equal- 
ize assessments on notice to the 
county auditor, and requiring the 
auditor to post and publish notice to 
the taxpayers, a notice mailed by the 
board to the auditor of a county, who 
failed to post or publish it, is in ef- 
fect no notice. Gray v. Foster, 92 N. 
EB. 7, 46 Ind.App. 149. (2) Where no- 
tice of the intended increase was not 
given to the board of county commis- 
sioners, and the board, not being in 
regular session, was not called in 
special session, the notice was insuffi- 
cient. Scott v. Fisher, 106 N.E. 893, 
57 Ind.App. 706; Scott v. Barr, 106 
N.E. 891, 57 Ind.App. 509. 

[b] Notice not excused.—The fact 
that the county auditor and the chair- 
man of the board of commissioners 
of a county were present at a hearing 
before the state board of tax commis- 
sioners did not obviate the necessity 
of notice to the taxpayers, as required 
by the statute. Gray v. Foster, 92 N. 
EB. 7, 46 Ind.App. 149. 

86. State Board of Tax Com’rs Vv. 
McDaniel, 160 N.E. 347, 199 Ind. 708; 
Scott v. Fisher, 106 N.E. 893, 57 Ind. 
App. 706; Scott v. Barr, 106 N.E. 891, 
57 Ind.App. 508; Gray v. Foster, 92 
N.E. 7, 46 Ind.App. 149; Northwest- 
ern Bell Telephone Co, v. State Board 
of Equalization and Assessment, 227 
N.W. 452, 119 Neb. 138; Stanton Coun- 
ty v. State Board of Equalization and 
Assessment, 227 N.W. 454, 119 Neb. 
136; Lincoln Telephone & Telegraph 
Co. v. State Board of Equalization 
and Assessment, 227 N.W. 454, 119 
Neb. 137; American’ Telephone & 
Telegraph Co. v. State Board of 
Equalization and Assessment, 227 N. 
WwW. 455, 119 Neb. 142. But see Oates 
v. Fountain, 101 S.E. 830, 113 S.C. 372 
(holding that, where a taxpayer had 
actual notice of the increase of his 
assessment by the state tax commis- 
sion, the failure of the chairman of 
the county board of equalization to 
publish notice of such increase, as re- 
quired by Act Febr. 25, 1916 [29 St. 
at L. p 961], amending Act Febr. 20, 
1915 § 12, did not invalidate the tax). 
- 86%. Columbia Terminals Co. v. 
Koeln, 3 S.W.(2d) 1021, 319 Mo. 445. 

87. Ray v-. Armstrong, 131 S.W. 
1039, 140 Ky. 800. 

[a] Tlustration.—Statutes provid- 


ing for a state board of equalization 


with power to equalize the assess- 
ments and to equalize the counties of 


Where increase in the as- 
sessed value of personal property is ordered by a 
state board, provisions of a city charter requiring 
notice to property owners where the city board pro- 
poses to increase assessments is inapplicable, and the 
failure of the city board to give notice of the in- 
crease by the state board is not a denial of due proe- 
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evidence,*® and is not generally 


required to examine witnesses or to base its action 


on any particular kind or quantum of evidence, but 


may proceed in its own way and act on any informa- 
tion which is satisfactory to it.°° Generally the stat- 
utes in the various jurisdictions provide for the 
transmission to the board of some list showing the 
property in the county and the valuation thereof.®* 

[§ 975] (5) Record of Proceedings. A. provision 
requiring the state board to keep a record of its 


proceedings is mandatory,®? as is a provision requir- 


the state by the standard of a con- 
stitution requiring all property to be 
assessed at its fair cash value, and 
providing a scheme for the equaliza- 
tion of the real ‘and personal prop- 
erty in accordance with the standard, 
do not give the state board of equal- 


‘|ization arbitrary power to fix values. 


Ray v. Armstrong, 131 S.W. 1039, 140 
Ky. 800. 

{[b] Power of  legislature.—The 
legislature may prescribe the standard 
of evidence which shall govern the 
board and add that in the absence of 
such evidence the county assessor’s 
returns shall be deemed correct. Ray 
v. Armstrong, 131 S.W. 1039, 140 Ky. 


800. 

Other evidence competent.— 
(1) Under St. §§ 4272, 4274, 4277 
»Russell St. §§ 6194, 6196, 6199), pro- 


viding for tabulated statements by 


county clerks of assessments and 
sales of land for use by the state 
board of equalization required to find 
the average percentage of assessed 
value to cash value by taking the 
tabulated statements and calculating 
what percentage the aggregate as- 
sessed values are of. the cash values, 
and authorizing the board to obtain 
and use any other evidence as to val- 
ues, etc., the state board of equal- 
ization is not confined to the tabulat- 
ed statements of assessments and 
sales, but may use any other evidence 
in arriving at values for assessments 
for taxation, and it is immaterial that 
any particular kind of testimony in- 


fluenced any particular member of | 


the board in arriving at the equalized 
valuation of property for taxation. 
Ray v. Armstrong, 131 S.W. 1039, 140 
Ky. 800. (2) The fact that the rec- 
ords of transfers and assessments of 
some counties were absent and others 
incomplete did not justify a finding 
that the valuation of the property in 
one county as fixed by the state board 
of equalization was improper, since 
the board was not confined to a con- 
sideration of the transfers alone. 
Ray v. Armstrong, supra. 

88. Russell v. Carlisle, 8 S.W. 14, 
10 Ky.L. 25; Peo. v. McCarthy, 8 N.E. 
85, 102 N.Y. 630. 

89. Russell v. Carlisle, 8 S.W. 14, 
10 Ky-L. 25. 

90. Colo.—Peo. v. Pitcher, 156 P. 
812, 61 Colo. 149. 

Mo.—State v. Hannibal, ete., R. Co., 
13 S.W. 406, 101 Mo, 120. . 

Neb.—Hacker yv. Howe, 101 N.W. 
255, 72 Neb. 385. 

N.Y.—Peo. v. McCarthy, 8 N.E. 85, 
102 N.Y. 630; New York v. Daven- 
port, 92 N.Y. 604. 

Wyo.—Bunten v.. Rock Springs 
Grazing Ass’n, 215 P. 244, 29 Wyo. 


461. 

[a] Failure to accept county’s:as- 
sistance.—The facts that the state 
board of assessors, in seeking in- 
formation as to the value of real es- 
tate in a county, did not accept the 
offer of assistance and advice ten- 
dered by the officers of the depart- 
ment.of taxes and assessments of the 
county, but, instead thereof, prose- 
cuted its inquiries independently, and 


ing the record of its proceedings to be signed by the 
members of the board.®® 
statutory provision requiring the records of the pro- 
ceedings to be signed by the members of the board, 


But where there is no 


sought such sources of information 
as were approved by its own judg- 
ment instead of those of the assess- 
ment officers of the county, do not 
justify a charge of misconduct 
against the board. Peo. v. McCarthy, 
8 N.E. 85, 102 N.Y. 630. 

[b] Assessment rolls.—(1) The 
fact that the state board of equaliza- 
tion does not have before it the as- 
sessment rolls of the different coun- 
ties, as intended by the statute, or 
any other particular written evi- 
dence provided for by law, is not a 
jurisdictional defect, but a mere ir- 
regularity. New York v. Davenport, 
92 N.Y. 604; Dayton v. Multnomah 
County, 55 P. 23, 34 Or. 239; Dayton 
v. Bd. of Equalization, 50 P. 1009, 33 
Or T3t; (2) Thus the territorial 
board of equalization of Arizona may 
base any order it may make upon ab- 
stracts of the assessment rolls fur- 
nished by the clerks of the boards of 
supervisors of thé various counties 
under its order without inspecting the 
assessment rolls from which the ab- 
stracts were taken. Old Dominion 
Copper Min., etc., Co. v. Gila County, 
100 P. 777, 12 Ariz. 224; United Globe 
Mines v. Gila County, 100 P. 774, 12 
Ariz. 217. ; 

[c] Presumption as to board’s 
knowledge.—It is presumed that the 
state board of equalization is com- 
posed of men of intelligence and fair 
judgment in the absence of a showing 
to the contrary, and that in perform- 
ing their duties, under Comp. St. 
(1920) § 2810, they obtain a fair idea 
of taxable values in the state. - Bun- 
ten v. Rock Springs. Grazing Ass’n, 
215 P. 244, 29 Wyo. 461. 

91. See statutory provisions; and 
eases infra this note. 

[a] In Nevada (1) under Act Mch. 
20, 1913, the state tax commission 
may require all subordinate revenue 
officers to furnish such information 
relative to the equalization of prop- 
erty valuation as it may demand. 
Nevada Tax Commission v. Campbell, 
135..P. 609, 86 Nev: 319. * (2) It may 
demand the county assessment rolls 
(Nevada Tax Commission v. Camp- 
bell, supra), (3) and if it does so it is 
the official duty of the county revenue 
officers to comply with such demand. 
(Nevada Tax. Commission vy. Camp- 
bell, supra). 

[b] In Ohio, under Gen. Code § 
5612, as amended by Act March 21, 
1917 (107 Ohio L. p 35), it is the duty 
of each county auditor, when required 
by the tax commission of Ohio, to 
make out and transmit to the com- 
mission an abstract of the real and 
personal property of each taxing dis- 
trict in his county, in which he shall 
set forth the aggregate amount and 
value of each class of real and per- 
sonal -property as it appears from his 
tax list and from the statements in 
his office. Hammond v. Winder, 126 
N.E. 409, 100 Ohio St. 4838, 24 A.L.R. 
318. 
92. State Auditor v. Jackson Coun- 
ty, 65 Ala. 142. 

93. State Auditor v, Jackson Coun- 
ty, supra. 
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the failure of the board to sign them will not in- 
validate the tax.°* 

[§ 976] (6) Judgment or Decision of Board—(a) 
Judicial Character. The decision of the state board 
of equalization is judicial in character.®® 

[§ 977] (b) Certainty. An order by a state 
board of equalization directing an inerease of valu- 
ation on property appearing on the county’s equalized 
assessment roll should so definitely and certainly 
describe the property to be raised as to leave noth- 
ing for the local board to do except the ministerial 
act of making the extensions.°® If the order under- 
takes to confer on the county board the power to 
select from a greater amount of property of the 
same kind and description that property whose valu- 
ation is to be increased, the order is void for un- 
certainty.°7 at 

[§ 978] (c) Effect as Curing Error of County 
Board. Any error committed by a county board 
of equalization in raising the valuation of a class 
of property is cured by the action of the state 
board in raising the valuation on such property above 
that fixed by the county board.®® 

[§ 979] (ad) Effect of Void Decision. It has been 
_ held that, if an order of a county board: increasing 
an assessment pursuant to the direction of the state 
board is void, the entire assessment is not invali- 
dated, but only the increase, so that the original 
assessment, as it existed prior to the attempted 
increase, is left in full force and effect.°® Also, if 
the state board transcends its proper jurisdiction, 
by making an original assessment, it will not vitiate 
the whole tax.°°” 

[§ 980] (e) Change of Assessment Rolls or Lists 
To Conform to Action of State Board of Equaliza- 
tion—aa. Necessity. After the state board of equali- 

94. Pentecost v. Stiles, 49 P. 921, 5 
Okl. 500. , 

U.S.—McLeod vy. Receveur, 71 


95. 
F. 455, 18 C.C.A. 188. 


Cull, supra. 
Ariz.—State v. Superior Court of 
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mental order limiting 
such dry farming and grazing land as 
was reduced $1 per acre.” 


[§§ 975-982 


zation has acted and equalized between the counties, 
the assessment rolls or lists in the counties must 
be so corrected as to conform to its action,! and if 
this is not done, they are incomplete, and ‘an assess- 
ment of taxes thereon is void.” 

[§ 981] bb. Statutes Specifying Time for State 
Board To Certify Its Decision, Directory Merely. 
Statutes providing the time within which the state 
board shall certify the results of its equalization 
to the proper local: officer have been construed as 
directory, not.mandatory,? and a failure so to do 
within the time specified will not invalidate the 
taxes.* 

[§ 982] cc. Board or Officer Required To Carry 
Out Changes. The statutes in the various jurisdic- 
tions provide various ways whereby the decision of 
the state board of equalization is carried out. Un- 
der some provisions the county board is required to 
make effective the action taken by the state board, 
and under other provisions the duty devolves upon 
the county clerk, or county assessor, or whatever 
officer the legislature happened to designate. Where 
the county board is required by statute to make ef- 
fective the action taken by the state board, if it has 
adjourned before receiving the order of the state 
board, it is its duty to reconvene,’ and it can be 
compelled by mandamus to reconvene and to act.® 
Where the statute so permits, however, the county 
board of equalization, if in session, receives the re- 
port of the state board of equalization, but if it is 
not in session at the time, the county clerk receives 
the report of the state board and adjusts the tax 
books in accordance therewith.® Ordinarily, the 
county board of equalization has no diseretion as to 
the property to which a change in valuation ordered - 
by the state board is to be applied,’® and it may 
ization at Green River, Wyo., and 
stating that valuations of grazing 


lands in the addressee’s county were 
increased, sufficiently indicated that 


increase ‘‘to 


State v. 


Cochise County. 249 P. 768, 30’ Ariz. 
620; Old Dominion Conver Min., etc., 
Co. v. Gila County, 100 P. 777. 12 Ariz. 
224; United Globe Mines v. Gila Coun- 
ty, 100 P. 774, 12 Ariz. 217. 

Colo.—Peo. v. Pitcher, 156 P. 812, 
61 Colo. 149. 

Idaho.—Orr v. State Bd. of Equal- 
ization, 28 P. 416, 3 Idaho 190. 

Mo.—State v. Merchants’ & Miners’ 
Bank, 213 S.W. 815, 279 Mo. 228. 

Mont.—State v. Stewart, 297 P. 476, 
89 Mont. 257. 

Neb.—Hacker v. 101 N.W. 
255, 72 Neb. 385. 

N.Y.—New York v. Davenport, 92 
N.Y. 604. 

Tenn.—Briscoe v. McMiilan, 100 S. 
W. 111, 117 Tenn. 115. 

[a] Decision a judgment.—(1) The 
procéedings of the board in fixing 
values have the force of judgments, 
State v. Merchants’ & Miners’ Bank, 
213 S.W. 815, 279 Mo. 228. (2) The 
board of equalization is a quasi court 
invested by the constitution with the 
duty to ascertain and determine cer- 
tain facts, and its determination 
thereof is a judgment. Peo. v. Pitch- 
er21560 RP. 812)).6) Colo. 149. 

[b] Tax commission is a quasi 
judicial body. State v. Fox, 177 N.E. 
652, 39 OhioApp. 465. 

96. State v. Cull, 260 P. 1028, 32 
Ariz. 532. 

97. State v. Cull, supra. 

[a] Orders hela uncertain.—(1) 
An order of the state board of equal- 
ization to the county board to ‘in- 
crease 800,000 acres of grazing land 
from $2 to $3.” State v. Cull, 260 P. 
1023, 32 Ariz. 532. (2) A supple- 


Howe, 


_ 98. Bunten v. Rock Springs Graz- 
ing Ass’n, 215 P. 244, 29 Wyo. 461. 

99. Tatum v. Smith, 130 So. 683, 
158 Miss. 511; Robertson y. First 
Nat. Bank, 76 So. 689, 115 Miss. 840. 

9942. Paul v. Pacific R. Co., 18 F. 
Cas.No. 10,845, 4 Dill. 35. 

1. Marathon Lumber Co. v. State, 
103 So. 798, 139 Miss. 125; Carrico v. 
Crocker, 133 P. 181, 38 Okl. 440. 

[a] Approval of corrected roll 
where the state tax commission or- 
ders a change to be made in the as- 
sessment rolls, the assessment is not 
complete until that change has been 
made and spread upon the minutes of 
the board of supervisors and approved 
by the board. The approval of the 
roll after such correction by the 
board is necessary to show a con- 
formity to the order of the tax com- 
mission. Marathon Lumber Co. y. 
State, 103 So. 798, 139 Miss. 125. 

2. Henry v. Chester, 15 Vt. 460. 

3. Ross v. First Nat. Bank, 281 S. 
W. 517, 213 Ky. 453; Johnson v. Ford- 
son Coal Co., 281 S.W. 472, 213 Ky. 
445 [error dism and cert den 48 S.Ct. 
82, 275 U.S. 494, 72 L.Hd. 391). 

[a] Relation back of certification. 
—Certification of assessment by the 
state tax commission after June 1 
relates back to that date, so that a 
statute reducing the tax rate becom- 
ing effective between that date and 
the date of certification is not appli- 
cable. Ross v. First Nat. Bank, 281> 
S.W. 517, 213 Ky. 453. 1 

[b] Method of reporting decision 
to county board.—A telegram from 
the state board of equalization ad- 
dressed to the county board of equal- 


it was lands in Sweetwater County 
the valuation of which was increased. 
Bunten vy. Rock Springs Grazing 
Ass’n, 215 P. 244, 29 Wyo. 461. 

4 Johnson v. Fordson Coal Co., 
281 S.W. 472, 213 Ky. 445 [error dism 
and cert den 48 S.Ct. 82, 275 U.S. 494, 
72 L.Ed. 391]. 

5. See statutory provisions, 

6 See statutory provisions. 

7. Bunten v. Rock Springs Grazing 
Ass’n, 215 P. 244, 29 Wyo. 461. 

{a] In Kentucky, where the state 
tax commission certified a raise of 
assessment of a county, pursuant to 
St. § 4114118, and the county judge 
made an order for the former board 
of supervisors to reassemble, such re- 
assembled board had authority to 
make the raise under § 4128a3, and it 
was not necessary for the county 
judge to appoint a new county board 
of supervisors. Farm Bureau of Cal- 
loway County v. Pool, 265 S.W. 809, 
205 Ky. 365. ; 

. 8 Bunten v. Rock Springs Graz- 
ing Ass’n, 215 P. 244, 29 Wyo. 461. 

9. See statutory provisions, and 
case infra this note. - 

[a] Reason for rule.—Ruise in 
valuation of all, properties in the 
county by the state equalization 
board does not: affect equalization of 
individual assessments by the county 
board, so that the county board could 
do nothing if the report was laid be- 
fore it. First Trust Co. of St. Joseph 
v. Wells, (Mo.) 23 S.W.(2d) 108. : 

10. See statutory provisions; and 
case infra this note, 

[a] Even though ordered to do so 
by the state board, the county board 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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make the inerease or decrease ordered without giv- 
ing the various taxpayers a hearing’! its power be- 
ing limited to the ministerial act of making the ex- 
tensions ordered.‘* In such case, where its duty 
is merely to add or deduct the percentage ordered 
by the state board to be added or deducted from the 
valuations of any particular class or classes of prop- 
erty from all of the property affected alike, its duty 
to act is merely ministerial,'* and its failure to per- 
form such duty is an irregularity merely which will 
not invalidate the tax,!* it being sufficient and prop- 
er for the assessor, who is the clerk of the county 
board, to make the computations and extensions on 
the assessment roll.15 under other statutes, the 
county board does’ not act in a purely ministerial 
character in carrying out the order of the state 
board. It need not make the change ordered by the 
state board by the same percentage of increase or 
decrease upon all the taxpayers affected,!® but it is 
the duty of the county board, in making the re- 
quired increase or decrease, to equalize among the 
individual taxpayers whose property is affected by 
the order.** When the state board of equalization 
has determined and fixed the valuation of a class of 
property, the county board is bound thereby,'* and 
can neither increase nor reduce it;!® but it is re- 
quired to comply with the order of the state board 
as to the amount of increase or decrease to be made.”° 
If it changes the aggregate valuation of a class of 
of equalization has no jurisdiction to 
select lands for increased valuation. 
State v. Cull, 260 P. 1023, 32 Ariz. 532. 


11. Farm Bureau of Calloway 
County v. Pool, 265 S.W. 809, 810, 205 
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property from that fixed by the state board, it ex- 


‘ceeds its power and its action is of no effect,?! and it 


is the duty of the county clerk to disregard the ac- 
tion of the county board and to adjust the tax books 
according to the orders of the state board,?? and 
mandamus will lie to compel him to do so.2? If the 
county board fails to comply with the order of the 


state board as to a change in the valuation of a’ 


class, mandamus will lie to compel it to do so.?4 
Under still other statutes the action of the state 
board is certified to the county clerk or some other 
loeal officer who extends upon the assessment rolis 
the changes in valuation which have been ordered.?° 
In some jurisdictions it is the duty of the county 
clerk, on the receipt of the statement from the state 
board of equalization showing its action, to extend 
the same on the tax rolls without any specifie order 
therefor.2° His duty to act is mandatory.27 He 
must not extend the changes in valuation to prop- 
erty other than that ordered by the state board,?® 
and he should make the changes in the assessments 
ordered by the state board in the manner contem- 
plated by the statutes.2®° However, since this work 
is not a part in the levy and assessment of the tax- 
es,°° but merely a step in the method of their col- 
lection, a purely ministerial function,*1 the same de- 
gree of strictness as to the manner of the discharge 
of this duty is not required as in the proceedings 
for the assessment and levy of the tax.?? 


cantile Trust Co. v. Schramm, 190 S.};a house to house canvass, was impli- 
W. 886, 269 Mo. 489. 

20. Fayette County v. Wells, 243 
S.W. 4, 195 Ky. 608; 
83 So. 810, 121 Miss. 771; 


edly repealed by the subsequent act 
of § 4114118, providing for equaliza- 
tion and judicial review in cases 


Taylor v. State, 
where counties dissatisfied with raise 


State v. 


Ky. 365. 

“There was nothing for this board 
of supervisors to do but to increase ‘it 
[the assessed valuation of the prop- 
erty in the county] and it would 
have been impracticable for it to have 
undertaken to have heard in detail 
the complaint of each of the 4,000 
taxpayers of the county.” Farm Bu- 
reau of Calloway County v. Pool, su- 
pra. 

[a] Remedy of taxpayers.—The 
board gives notice to the taxpayer of 
the increase; it then makes the in- 
crease, and the taxpayer has his rem- 
edy by appeal to the quarterly court. 
Farm Bureau of Calloway County v. 
Pool, 265 S.W. 809, 205 Ky. 365. 

Notice to taxpayer see supra § 973 
text and note 84. 

12. State v. Cull, 260 P. 1023, 32 
Ariz. 532. 

13. Bunten v. Rock Springs Graz- 
ing Ass’n, 215 P. 244, 29 Wyo. 461. 

14. Baker v. Paxton, 215 P. 257, 29 
Wyo. 500; Bunten, v. Rock Springs 
Grazing Ass’n, 215 P. 244, 29 Wyo. 
461. 

[a] Thus, where the board of 
county commissioners, upon receipt 
of an order of the state board of 
equalization, increasing the valuation 
of classes of land, ordered the county 
assessor to carry it out, without con- 
vening as a board of equalization, it 
was a mere irregularity. Baker v. 
Paxton, 215 P. 257, 29 Wyo. 500. 

15. Baker v. Paxton, supra; Bun- 
ten v. Rock Springs Grazing Ass’n, 
215 P. 244, 29 Wyo. 461. 

16. Taylor v. State, 83 So. 810, 121 
Miss. 771; Robertson v. First Nat. 
Bank, 76 So. 689, 115 Miss. 840; State 
vy. Wheatley, 74 So. 427, 113 Miss. 555. 

17. Taylor v. State, 83 So. 810, 121 
Miss. 771; Robertson v. First Nat. 
Bank, 76 So. 689, 115 Miss. 840; State 
v. Wheatley, 74 So. 427, 113 Miss. 555. 

18. Taylor v. State, 83 So. 810, 121 
Miss. 771; Mercantile Trust Co. v. 
Schramm, 190 S.W. 886, 269 Mo. 489. 

19. State ex rel. Thompson v. 
Dirckx, 11 S.W.(2d) 38, 321 Mo. 345; 
State ex rel. Thompson v. Bethards, 
9 S.W.(2d) 6038, 320 Mo. 1164; Mer- 


Wheatley, 74 So. 427, 113 Miss. 555; 
State ex rel. Thompson v. Dirckx, 11 
S.W.(2d) 38, 321 Mo. 345. 

[a] Horizontal increase where in- 
dividual equalization insufficient. 
“When equalization among individ- 
uals has been made, the board of su- 
pervisors then merely has a minis- 
terial duty to perform, to raise hori- 
zontally the balance due as called for 
by the order of the state board.” 
Taylor v. State, 83 So. 810, 814, 121 
Miss. 771. 

21. State ex rel. Thompson _ v. 
Dirckx, 11 S.W.(2d) 38, 321 Mo. 345; 
State ex rel. Thompson v. Bethards, 
9 S.W.(2d) 603, 320 Mo.:.1164; Mer- 
cantile Trust Co. v. Schramm, 190 8S. 
W. 886, 269 Mo. 489. 

[a] Extent of county board’s pow- 
er.—The county board’s authority is 
limited to equalizing valuations of 
property within a dlass, and a reduc- 
tion of the valuation of one or more 
pieces of property requires a cor- 
responding increase in valuation of 
other property in the class. State ex 
rel. Thompson v. Dirckx, 11 S.W.(2d) 
38, 321 Mo, 345. 

[b] Proceeding a nullity.—Where 
the county board attempts to equalize 
the values in accordance with the pri- 
or valuations fixed by the assessor, 
which valuations have been annulled 
by the order of the state board of 
equalization, its entire proceeding is 
a nullity and of no effect. State ex 
rel. Thompson v. Bethards, 9 S.W.(2d) 
603, 320 Mo. 1164. 

22. State ex rel. Thompson _ v. 
Direkx, 11 S.W.(2d) 38, 321 Mo. 345; 
State v. Bethards, 9 S.W.(2d) 6038, 320 
Mo. 1164. 

23. State ex rel. Thompson _ v. 
Dirckx, 11 S.W.(2d) 38, 321 Mo. 345; 
State ex rel. Thompson v. Bethards, 9 
S.W.(2d) 603, 320 Mo. 1164. 

24. Fayette County v. Wells, 243 S. 
Ww. 4, 195 Ky: 608; Taylor v. State, 
83 So. 810, 121 Miss. 771. 

[a] No power to reassess.—The 
provision of St. § 4128a3, authorizing 
the state tax commission to make a 
reassessment of property in a county 
by sending its agents therein to make 


and appraisement made by the state 
board, which accomplishes the same 
purpose in a more economical and ef- 
ficient manner. Favette County v. 
Wells, 243 S.W. 4, 195 Ky. 608. 

25. See statutory provisions. 

26. Carrico v. Crocker, 133 P. 481, 
38 Okl. 440. 

[a] State board’s return an order. 
—The receipt by the county clerk of 
such statement from the state board 
is tantamount to an order directing 
the assessment rolls of his county to 
be corrected to conform thereto. Car- 
ae v. Crocker, 133 P. 181, 38 Okl. 

27. Hammond v. Winder, 126 N.E. 
409, 100 Ohio St. 483, 24 A.L.R. 318 
(auditor). 

28. Atchison, etc., R. Co. v. Sum- 
ner County, 92 P. 590, 76 Kan. 618. 

[a] Thus, where the state board 
ordered an increase in a county of 
ten per cent on all property except 
railroad property, the action of the 
county clerk in extending the in- 
crease to all property, including rail- 
road property, was illegal and void in 
so far as it was applied to railroad 


property. Atchison, e¢tce., R. Co. v. 
Sumner County, 92 P. 590, 76 Kan. 
618. 


29. Morse v. Kroger, 285 P. 185, 87 
Mont. 54. See also Great Southern 
Lumber Co. v. State Board of Equal- 
ization, 58 So. 874, 130 La. 1048» (hold- 
ing that the board of equalization, 
having issued instructions as to an 
increase in the valuation of pine lands 
passed upon a classification accord- 
ing to the lumber producing capacity, 
an increase by the assessor, who was 
not informed of the basis on which 
the classification was made, was il- 
legal, and the assessment of the board 
of reviewers remains undisturbed). 

[a] Manner of making change.— 
Statute held to contemplate that the 
tax shall be computed on each lot 
based upon the assessed valuation. 
Morse v. Kroger, 285 P. 185, 87 Mont. 
54 


30. Morse v. Kroger, supra. 
31. Morse v. Kroger, supra. 
32. Morse v. Kroger, supra. 
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[§ 983] (f) Power of State Board To Enforce 
Its Decision. In some jurisdictions, under the course 
pointed out in the statutes, the state tax commission 
may enforce its equalized assessment either directly, 
or, if necessary, through the medium of the courts.** 

[§ 984] i. Correction of Errors of State Board— 
(1) Review by Courts—(a) In General. It is not 
necessary that a right of appeal to the courts to 
determine the correctness of the decision of ‘the 
board of equalization should be provided.** Unless 
otherwise provided by statute, a decision of the 
state board, within the scope of its authority, is 
final,?5 and except where the legislature has made 
provision for review by the courts,** they cannot 
interfere with the judgment of a board of equaliza- 
tion when it is honestly exercised,?* and a court 
is powerless to substitute its judgment for that of 
the board as to value,?’ or to review any errors of 
judgment it may make.*® The decision of the state 
board, however, is not final or conclusive as against 
a reassessment or back assessment on omitted or 
undervalued property.*° 


TAXATION : 


[§ 985] (b) Collateral Attack. Where the board 
acts within its jurisdigtion, its judgment, in the ab- 


sence of fraud, is not open to collateral impeach-. 


ment,*! and any error in its judgment or mistake in 
its conclusions ean be asserted, if at all, only in some 
direct proceeding.t2, However, a void judgment. of 
the state board of equalization may be attacked 
collaterally.*2 So an order by the state board, ‘void 
for want of jurisdiction,*+ or fraud,*® or an ‘order 
ineapable of execution on account of its uncertain- 
ty,*® may be attacked collaterally. If the state 
board acts in an arbitrary, capricious, and fraudu- 
lent manner,‘? or if it is guilty of intentional and 
systematic discrimination,*® or violates the law in 
a matter not involving diseretion,*® such action will 
authorize the interference of a court; but a mere, 
mistake, an accidental discrimination by the board, 
of equalization, will not authorize an injunction.®°°. 
There is a presumption that the board did its duty,°?, 
that it acted legally,5? and that, when it fixed the 
valuation, it exercised its honest judgment.°? | Its. 
rulings, if at all ambiguous, will be aided by con- 
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[a] Bhus, that the county clerk 
added the assessed value of separate 
lots together and ccmputed the tax 
upon the aggregate value, instead of 
upon the assessed value of the sepa- 
rate lots, did not render the tax il- 
jegal. Morse v. Kroger, 285 P. 185, 
87 Mont. 54. 

23. Fayette County v.. Wells, 243 
S.w. 4, 195 Ky. 608. 

34. McLeod v. Receveur, 71 F. 455, 
18).C.C.A.,.188. 

85. Fecler v. Bosson, 128 N.E. 145, 
189 Ind. 484: People v. McCarthy, 8 
N.F. 85. 102 N.Y. 630. Py 

36. Sée statutory provisions; 
cases infra this note. 

[a] Evidence held to show, on ap- 
peal by the county from a raise made 
by the state tax commission, that the 
inerease equalized the assessment 
with that of other counties of the 
state as far as was possible, and par- 
ticularly with those counties like it 
in character. Letcher County Fiscal 
Court v. State Tax Commission, 277 
S.W. 988, 211 Ky. 609. 

[b] Finality of decision after ex- 
piration of time for appeal.—Where 
the statute provides for appeal to the 
courts from the decision of the state 
board, if the county fails to appeal 
therefrom within the time limited, 
the decision of the board becomes 
final and conclusive upon the county. 
Fayette County v. Wells, 243 S.W. 4, 
195 Ky. 608. 

37. Ariz.—State v. Superior Court 
of Cochise County, 249 P. 768, 30 Ariz. 
620 


Ind.—Rhoads v. Cushman, 45 Ind. 


and 


TIowa.—Pierce v. Executive Council 
‘of State of Iowa, 146 N.W. 85, 165 
Iowa 465. 

Mont.—State v. Stewart, 297 P. 476, 
89 Mont. 257. ° 

Wyo.—Bunten v. Rock Springs 
Grazing Ass’n, 215 P. 244, 29 Wyo. 
461. See Fuller v. Board of Sup’rs of 
Wayne County, 185 N.W. 157, 216 
Mich. 256 (holding that the action of 
the State Board of Equalization in re- 
ducing the aggregate valuation of the 
whole state to a specified sum, pre- 
serving the same ratio and percentage 
of burden to the various and several 
counties and in changing the agegre- 
gate assessed valuation of the several 
counties by mathematical calculation 
so that the total assessed valuation 
of the state should be the Sum speci- 
fied is not reviewable by the Supreme 
Court). 

fa] Limitation on reviewing pow- 
er stated.—The discretion of the state 
board is subject to review only for 
the same reasons and to the same ex- 
tent that the discretion of an inferior 


court may be reviewed by an appel- 
late tribunal. State v. Superior Court 
Re County, 249 P. 768, 30 Ariz. 


[b] In absence of collusion and 
frand, the judgment and decision of 
the state board cannot be controlled 
by the courts. Pierce v. Executive 
Council of State of Iowa, 146 N.W. 85, 
165 Towa 465. 

38. People v. McCarthy, 8 N.E. 85, 
102 N.Y. 630; Bunten v. Rock Springs 
eins Ass’n, 215 BP. 244, 29 Wyo. 


39. Hacker v. Howe, 101 N.W. 255, 
72 Neb. 385; Bunten v. Rock Springs 
Crees, Ass’n, 215 P. 244, 29 Wyo. 


40. State v. Taylor, 104 S.W. 242, 
119 Tenn. 229. 

41. U.S.—McLeod v. Receveur, 71 
BY 465, U8C. CLAS, 188: 

Ariz.—Old Dominion Copper Min., 
etc., Co. v. Gila County, 100 P. 777, 
12 Ariz. 224; United Globe Mines v. 
Gila County; 100 P. 774, 12 Ariz. 217. 

Colo.—People v. Pitcher, 156 P. 812, 
61 Colo. 149. 

Mo.—State ex rel. Johnson v. Mer- 
chants’ & Miners’ Bank, 213 S.W. 815, 
279 Mo. 228. 

Neb.—Hacker v. Howe, 101 N.W. 
255, 72 Neb. 385. 

N.Y.—New York v. Davenport, 92 
N.Y. 604. ; 

Tenn.—Briscoe v. McMillan, 100 S. 
W. 111, 117 Tenn. 115. 

[a] Order held conciusive.—An or- 
der of the state board is conclusive 
unless something appears on the face 
of the order disclosing its invalidity. 
Beopte yv. Pitcher, 156 P. 812, 61 Colo. 


49. 

[b] In mandamus proceedings to 
enforce orders of the state board 
against ministerial officers, no inquiry 
can be had into the regularity of the 
board’s decision. People vy. Pitcher, 
156 P. 812, 61 Colo. 149. 

Collateral attack on decision of 
boards and cfficers generally see 
Judgments § 826. 

42. McLeod v. Receveur, 71 F. 455, 
18 C.C.A. 188; People v. Pitcher, 156 
P. 812, 61 Colo. 149; New York v. 
Davenport, 92 N.Y. 604. 

[a] Court cannot interfere with 
the board’s exercise of its power un- 
less its. judgment is attacked by a 
party whose rights are affected there- 
by in a direct proceeding for fraud: 
SS etteg v. Pitcher, 156 P. 812, 61 Colo. 

43. State ex rel. Johnson v. Mer- 
chants’ & Miners’ Bank, 213 S.w. 
815, 279 Mo. 228. 

_ [a] Voidable judgment is not sub- 
ject to collateral attack. State ex rel. 
Johnson y. Merchants’ & Miners’ 


Bank, 213 S.W. 815, 279 Mo. 228. 

[b] Invalidity must appear on the 
face of the record. State ex rel. John- 
son v. Merchants’ & Miners’ Bank, 213 
S.W. 815. 279 Mo. 228. 

[c] Want of jurisdiction not 
shown.—A collateral attack cannot be 
sustained in the face of a record 
which does not disclose want of ju- 
risdiction of the state board of equali- 
zation. State ex rel. Johnson v. Mer- 
chants’ & Miners’ Bank, 213 S.W. 815, 
279 Mo. 228. 

44. State v. Cull, 260 P. 1023, 32 
Ariz. 532 (dictum); Hacker v. Howe, 
101 N.W. 255, 72 Neb. 385;° Dayton 
v. State Bd. of Equalization, 50 P. 


1009, 33 Or. 1381; Briscoe v. McMillan, . 


100 S.W. 111, 117 Tenn. 115. 

45. Hacker v. Howe, 101 N.W. 225, 
72 Neb. 385; .Briscoe v. McMillan, 100 
S.W, 111, 117 Tenn. 115. ; 

46. State v. Cull, 260 P. 1023, 32 
Ariz. 532. : 

47. State v. Superior Court of Co- 
chise County, 249 P. 768, 30 Ariz. 620; 
Bunten v. Rock Springs Grazing 
Ass’n, 215 P. 244, 29 Wyo. 461. 

[a] Petition must negative the 
presumption that the board exercised 
its honest judgment. Bunten v. Rock 
Springs Grazing Ass’n, 216 P. 244, 29 
Wyo. 461. 

[b] Insufficient allegation of 
fraud.—An allegation that the board 
acted “arbitrarily and without any 
evidence as to the value of said lands” 
is insufficient to charge fraud. Bun- 
ten v. Rock Springs Grazing Ass’n, 
215 P. 244, 29 Wyo. 461. 

_ 48. Bunten v. Rock Springs Graz- 
ing Ass’n, supra. . ( 

49. State v. Superior Court of Co- 
chise County, 249 P. 768, 30 Ariz. 620. 

50. Bunten v. Rock Springs Graz- 
ing Ass’n, 215 P. 244, 29 Wyo. 461. > 

51. State ex rel. Johnson v. Mer- 
chants’ & Miners’ Bank, 213 S.W. 815, 
279 Mo. 228; Bunten v. Rock Springs 
Gaaite Ass’n, 215 P. 244, 29 Wyo. 


52. Bunten v. Rock Springs Graz- 
ing Ass’n supra. 

[a] It must be presumed, in the 
absence of allegations or proof to the 
contrary, that the action of the state 
board in equalizing the valuations 
over the state was made under ‘a 
state of facts under which its action 
is lawfully permitted to be made. 
Bunten_ y. Rock Springs Grazing 
Ass’n, 215 P. 244, 29 Wyo. 461. 

53. United Globe Mines v. Gila 
County, 100 P. 774, 12 Ariz. 217; Bun- 
ten v. Rock Springs Grazing Ass’n, 
215 PB. 244, 29 Wyo. 461. 

[a] Regular, not arbitrary, action 
presumed.—In the absence of a show- 
ing to the contrary, it will be assum- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 985-990] 
struction so as to keep them, if possible, within the 
jurisdiction of the board.®¢ 

Certiorari. 

means by which to secure a review of the action of 
,the state board of equalization in order to deter- 
mine whether or not it has exceeded its jurisdic- 
tion;°® but so long as the taxpayer is not assessed 
more than the law provides, and in the absence of 
some well defined meaning and established scheme 
of discrimination, or some fraudulent action, he has 
no cause of complaint on certiorari of an action of 
the state board of equalization.5¢ 

Injunction. A finding of the board on the evi- 

dence, while acting in good faith and within its ju- 
risdiction, will not be annulled by injunction.®? 

Mandamus. A writ of mandamus is the proper 
form of relief by which to question the propriety 
of the inclusion by the state board of equalization 
of a certain class of property in its determination 
of the aggregate valuation of the taxable property 
in a taxing district.5§ 

[§ 986] (c) Correction of Individual Assessment. 
Where, under the statutes, individual assessments 
are to have been reviewed by a reviewing board and 
the local districts equalized by the county board of 
equalization before the assessment rolls are laid be- 
fore the state board, it must be presumed that, when 
the assessment roll is laid before the state board, the 
various taxpayers, owners of any class of property in 
the county, stand on an equal footing, and that the 


valuations of their respective properties have been : 


fully equalized.*® However, it has been held that, 
where it is required that all property be assessed at 
its true cash value, if a general increase ordered by 
the state board operates so as to increase the assess- 
ment of an individual above its true cash value, such 
person may invoke a court of equity to restrain such 
inerease as to him;®° but there is other authority 
which holds that the fact that the decision of the state 
board in raising the valuation of the property in a 
county results in the overvaluation of the property of 
an individual does not deprive such person of any 
constitutional or statutory right.®1 

[§ 987] (d) Parties Entitled To Question Legality 
A municipal corporation has a 
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A writ of certiorari is the proper. 
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legal right to have the question determined by the 
courts as to the legality of the acts of the state 
board of equalization.°2 A private citizen is a prop- 
er person to act as relator in an action of mandamus 
to compel a county officer to disregard a void order 
of the state board of equalization.®? 

[§ 988] (e) Time To Question Validity of Board’s 
Action. An action to enjoin an increase in the as- 
sessment of certain property ordered by the state 
board of equalization on the ground that the in- 
crease was ordered in violation of the statute and 
that it was not a valid exercise by the board of its 
power, may be brought as soon as the assessment is 
definitely fixed.*+4 

[§ 989] (2) Review by Administrative Board. A 
state tax commission may be given full and adequate 
power to review the work of the equalization 
boards,®® and after the various assessment rolls have 
been passed upon by the several boards of equaliza- 
tion, but before delivery of the tax rolls to the prop- 
er officers for collection, it may be entitled to hold 
hearings to determine whether any property there- 
on has been improperly valued, and it can raise or 
lower the assessment valuation of real or personal 
property to conform to the facts as it finds them;®* 
but its revision of the assessments, in so far as it 
affects the equalization of the values of property 
among the respective ‘counties of the state, whether 
such revision be made before or after the state 
board has acted may. be made subject to the ap- 
proval of that board.®? : 

County board. A county board of equalization 


~ cannot in the absence of statutory authorization cor- 


rect any error of a state board in the valuation of 
property.®® 

[§ 990] B. Review or Correction by Assessors*— 
1. Authority and Powers of Assessors—a. In Gen- 
eral. In the absence of relevant constitutional pro- 
visions, the powers of assessors or assessing boards 
with respect to the amendment or correction of as- 
sessments are purely statutory, no authority exist- 
ing for any action to be taken thereby unless the 
same is conferred expressly or by clear implica- 
tion.*® No powers, it has been held, are to be im- 
plied in this connection save such as are necessary 
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ed that the territorial board of equali- 
zation in equalizing assessments pro- 
ceeded regularly; and not arbitrarily. 
Old Dominion Copper Min., etec., Co. v. 
Gila County, 109 P. 777, 12. Ariz. 224; 
United Globe Mines v. Gila County, 
100 P. 774, 12 Ariz. 217. 

54. Schroeder v. Grady, 5 P. 81, 66 
Cal. 212; People v. Dunn, 59 Cal. 328; 
People v. Pitcher, 156 P. 812, 61 Colo. 
149. : 

55. Orr v. State Bd. of Equaliza- 
tion, 28 P. 416, 3 Idaho 190; State ex 
rel. Johnson v. Merchants’ & Miners’ 
Bank, 213 S.W. 815, 279 Mo. 228. 

56. South Spring Ranch & Cattle 
Co. v. State Board of Equalization, 139 
P. 159, 18 N.M. 531. , 

57. Ray v. Armstrong, 131 S.W. 
1039, 140 Ky. 800. 

[a] Evidence admitted not conclu- 
sive of basis of action.—That the 
members of the state board of equali- 
zation, asked questions as to omitted 
personal property L 
county does not justify the conclu- 
sion that the board increased the as- 
sessments of lands in that county, 
because of the assumed fact that 
personal property in the county had 
been omitted from assessment. Ray 
vy. Arm’strong, 131 S.W. 1039, 140 Ky. 
302. New York v.. Schoeneck, 158 


in a designated: 


N.Y.S. 595, 98 Misc. 645 [aff 159 N. 
Y.S. 1105, 174 App.Div. 901]. 

59. Bunten v. Rock Springs Graz- 
ing Ass’n, 215 P. 244, 29 Wyo. 461. 

60. Weber v. Dillon, 54 P. 894, 7 
Okl. 568 fapnpeal dism 22 S.Ct. 931, 
46 L.Ed. 1262]. 

61. First Nat. Bank v. Patterson, 
176 P. 498. 65 Colo. 166. 

62. City of New York v. Schoeneck 
158 N.Y.S. 595, 93 Misc. 645 [aff 159 
N.Y.S. 1105, 174 App.Div. 901]. 

63. Hamilton v. State, 3 Ind. 452. 

64. Gray v. Foster, 92 N.E. 7, 46 
Ind.App. 149. 

65. Brinkerhoff-Faris Trust & Sav- 
ings Co. v. Hill, 19 S.W.(2d) 746, 323 
Mo. 180 [cert den 50 S.Ct. 86, 280 U.S. 
604, 74 L.Ed. 648, order revoked 50 
S.Ct. 152, 280 U.S. 550, 74 L.Ed. 608 
(rev on other grounds 50 8.Ct. 451, 281 
U.S. 6738, 74 L.Ed. 1107) ]. 

66. Brinkerhoff-Faris Trust & Sav- 
ings Co. v. Hill, supra. 

[a] Individual may appeal to the 
state tax commission and, upon a 
proper showing, have the decision 
of the state board of equalization 
opened up for a rehearing by the state 
tax commission.) First Trust Co. of 
St. Joseph v. Wells, (Mo.) 23 S.W. 
(2d) 108; Brinkerhoff-Faris Trust & 
Savings Co. v. Hill, 3238 Mo..180, 19 
S-w.(2d) 746 [cert den 50 S.Ct. 86, 
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280 U.S. 604, 74 L.Ed. 648, order re- 
voked 50 S.Ct. 152, 280 U.S. 550, 74 
L.Ed. 608 (rev on other grounds 50 
S.Ct. 451, 281 U.S. 6738, 74 L.Ed. 1107) 
and overr Laclede Land, ete., Co. v. 
State Tax Commission, 243 S.W. 887, 
295 Mo. 298]. 

67. Brinkerhoff-Faris Trust & Sav- 
ings Co. v. Hill, 323 Mo. 180, 19-S.W. 
(2d) 746 [cert den 50 S.Ct. 86, 280 U.S. 
604, 74 L.Ed. 648, order revoked 50 S. 
Ct, 152, 280 U.S. 550, 74 L.Ed, 608 (rev 
on other grounds 50 S.Ct. 451, 281 U.S. 
673, 74 L.Ed. 1107) ]. 

“Hven though the action of the 
state board of equalization in the first 
instance completes the assessment 
judgment, that fact does not preclude 
a revision of such judgment by the 
tax commission, subject to the board’s 
final approval. The technicalities re- 
lating to judgments of courts are 
without application.” Brinkerhoff-: 
Faris Trust & Savings Co. v. Hill, su- 


ra, 
. 68. State v. Dirckx, 11 S.W.(2d) 
38, 321 Mo. 345; Sioux Falls Savings 
Bank v. Minnehaha County, 135 N.W. 
689, 29 S.D. 146, Ann.Cas.1914D 910. 
69. Colo.—Denver v. Pitcher, 129 
P. 1015, 54 Colo. 208. 
Conn.—Bridgeport Brass Co. v. 
Drew, 128 A. 413, 102 Conn. 206. 
Ind.—State Bd. of Tax Com’rs v. 
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to earry into effect the powers expressly conferred 
on the assessors,’ but the action is to be sustained 
where there has been no substantial departure from 
the statute.*1 Statutes authorizing the making of 
changes or corrections by assessors do not restrict 
their power to the assessments of natural persons, 
but the assessments of corporations also are within 
the scope of such power, where no such restriction 
is essential upon a reasonable construction of the 
provisions, in the light of their purpose as remedial 
legislation. ? 

Exclusiveness of statutory remedy. Proceedings 
for review and correction by the assessors having 
been provided, it has been held that such proceed- 
ings are the only remedies available in the first 
instance, and that a failure to resort thereto will 
bar the taxpayer from subsequently obtaining relief 
in a different manner;‘* the rule does not, apply, 
however, as to jurisdictional matters, and where the 
assessment is, or is claimed to. be, wholly void 
through a want of jurisdiction to assess it, that mat- 
ter can be raised without first proceeding according 
to the statutes providing for reviews by assessors.7* 


TAXATION - 
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of the original assessment, the assessor neglected 
his duty, by accepting an improper return made by 
the taxpayer, does not bar assessors from. thereaft- 
er exercising their powers with respect to the cor- 
rection or review of the assessment.7° 
[§ 991] b. Correction’**—(1) In General. In 
some jurisdictions, under statutes authorizing as- 
sessors to make corrections, it has been held that 
the power is broad enough to permit of their strik- 
ing out names of.persons erroneously inserted in 
the assessment,** and, conversely, to allow them to 
make an addition of the names of persons not pre- 
viously named, where the names are already given 
in the detail required by statute but the addition 
is made to be even more exact.’® Other corrections 
held, under various statutes, to be within their pow- 
er include changes in the description of the prop- 
erty assessed,*® or of the status of the persons 
assessed, if they are holding the property in a rep- 
resentative capacity,®® and changes in the names of 
the persons assessed,*! division and apportionment 
of assessments,*? allowance of exemptions,®* ex- 
tension of the tax,’* and matters with reference to — 


Estoppel. 


Belt R., etc., Co., 130 N.E. 641, 191 
Ind. 282. 

N.Y.—Clark v. Norton, 49 N.Y. 243 
[aff 58 Barb. 434]; People v. Barker, 
32 N,Y.S. 485, 11 Misc. 262 [aff 33 
N.Y.S. 1132. 86 Hun 283 (aff 42 N.E. 
543, 146 N.Y. 404)1]. 

Ok1.—Prairie Oil, etc., Co. v. Cruce, 
147 P. 152, 45 Okl. 774. 

[a] New York City Commissioners 
of taxes an assessments have origi- 
nal jurisdiction with reference to the 
review and correction of assessments, 
and the board is not limited to sitting 
only on appeals from determinations 
of the deputy: commissioners. |Peo- 
ple v. Feitner, 61 N.E. 768, 168 N.Y. 
441, 
[b] Statute held not repealed.—L. 
(1896) ¢ 908, relating to taxation, did 
not repeal the provisions of the con- 
solidation act (Consol. Act §§ 817, 
819, 820), relating to the powers and 
duties of the commissioners of tax- 
es in the city of New York with re- 
spect to the revision or correction of 
assessments on property in that city. 
People v. Barker, 47 N.Y.S. 1020, 22 
App.Div. 161 [appeal dism 49 N.E 
775, 155 N.Y. 308]. 

70. Bridgeport Brass Co. v. Drew, 
128 A. 413; 102 -Conn. 2:06. 

71. People v. Barker, 32 N.Y.S. 485, 
td | Mase: 262) afi 33) NVY2S7 4132) 86 
Hun 283 (aff 42 N.E. 543, 146 N.Y. 
404)]}. 

72. People v. Barker, 35 N.E. 657, 
140 N.Y. 437, 23 L.R.A. 785. 

[a] “hus the fact that the stat- 
ute provided for delay in the time in 
which the aggrieved taxpayer might 
make application, in the event of his 
absence or sickness, did not limit the 
operation of the statute to natural 
persons, but corporations also were 
entitled to review and correction un- 
der its provisions. People v. Barker, 
35 N.E. 657, 140 N.Y. 437, 23 LRA. 
785. 

73. Schluderberg v. City of Balti- 
more, 135 A. 412, 151 Md. 603; Faber 
Mill, Inc. v. Abrams, 158 N.B. 667, 261 
Mass. 432; People v. Feitner, 61 N.Y. 
S. 432, 45 App.Div. 542 [aff 58 N.Y.S. 
869, 27 Mise. 384]; In re McLean, 6 
N.Y.S. 230, 3 Silv.Sup. 314; Williams 
v. Holden, 4 Wend. (N.Y.) 223. See 
Com. v. Ashland Coal, etc., R. Co., 159 
S.W. 538, 154 Ky. 673 (to same effect); 
People v. Tax Com’rs, 1 N.E. 773, 99 
N.Y. 254 [foll People v. Adams, 26 
N.E. 746, 125 N.Y. 471] (holding that 
one who, by laches, fails to seek cor- 
rection by the assessors, under Act 
[1859] e¢ 302, cannot avail himself of 


The circumstance that, in the making 


computation.®® 


the alternative procedure provided by 
the act of 1880). And see case infra 
this note. ; 

{a] Nonresidence of taxpayer is 
not a sufficient excuse to avoid the 
result of a failure to employ the stat- 
utory procedure for correction. Citi- 
zens’ Sav. Bank v. New York, 56 N.Y. 
S. 295, 37 App.Div. 560 [aff 59 N.E. 
1120, 166 N.Y. 594]. 

Certiorari as dependent upon prior 
application for correction to asses- 
sors see infra § 1104. 

74 People ex rel. Hrie R. Co. v. 
State Tax Commission, 158 N.E. 884, 
246 N.Y. 322; People v. Wells, 86 N. 
Y.S. 309, 91 App.Div. 172; People v. 
Garland, 131 N.Y.S. 80, 72 Mise. 413. 

75. Bell v. Lexington, 85 S.W. 
1081, 120 Ky. 199, 27 Ky... 591 [aft 
nua 87, 203 U.S. .3238, 51 L.Ed. 

04]. 

76. Correction of errors in dupli- 
cate roll see supra § 915. 

77. People v. Coleman, 42 Hun (N. 
Y.) 581, 

[a] Thus, where property was as- 
sessed against three executors joint- 
ly, two of whom were discovered to 
be nonresidents, the assessors were 
held to have power to strike out the 
names of the nonresident executors 
so as to leave the assessment stand 
as against the resident executor only, 
no other alterations being made, un- 
der L. (1882) § 820 c 410, empowering 
the assessors, if the asSessment is er- 
roneous, to “cause the same to be 
corrected.” People v. Coleman, 42 
Hun (N.Y.) 581. 


73. See case infra this note. 
[a] Bule applied.— Where, by 
statute, the entry, where there are 


several executors, was authorized to 
be in the name of one executor with 
the words “and others,” coupled with 
the description of them as executors 
of the estate of a designated decedent, 
and an entry so made was added to, 
by giving the names of each of the 
executors, covered sufficiently by the 
words ‘‘and others,’ such an addition 
was within the powers of the asses- 
sors. People v. Gaus,.61 N.E. 987, 169 
N.Y. 19. 

79. Assessment of Taxes in Home- 
stead Borough, 20 Pa.Dist. 661. 

80. People v. Barker, 32 N.Y.S. 
485, 11 Misc. 262 [aff 33 N.Y.S. 1132, 
an 283 (aff 42 N.E. 543, 146 N.Y. 

81. People v. Barker, supra. 

82. See cases infra this note. 

[a] Exempt property.—Provisions 
of Buffalo City Charter §§ 118, 119, 


| White, 24 P. 864, 27 P. 756, 91 Cal. 


Moreover, where the assessors are, 


and Tax L. § 297, relating to correc- 
tion of assessors’ errors and for ap- 
portionment of tax, have been held 
applicable to property, part of which 
is exempt from taxation, so that the 
total assessment may be divided and 
apportioned so as to.state a liability 
only for the nonexempt property. In 
re Donner-Hanna Coke Corporation, 
209 N.Y.S. 62, 212 App.Div. 338 [aff 
150 N.E. 541, 241 N.Y. 530]. | 

[b] Reapportionment among tax- 
ing districts.—Where railroad proper- 
ty assessed by a state board, with 
the assessment apportioned and dis-. 
tributed among counties, is, in the 
assessment proceedings, - erroneously 
apportioned for taxation so as to give 
for one county a greater assessed val- 
uation, and for another a Smaller val- 
uation, than is proper, the remedy has 
been held to be to have the assessing 
board reapportion the assessment so 
as to credit to each county the amount 
of the assessment to which it is en- 
titled. Commonwealth v. Ashland 
Coal & Iron Ry. Co., 159 S.W. 538, 154 
Ky. 673. 

83. Belfast v. Hayford Block Co., 
115 A. 282, 120 Me. 517. See Kal Is- . 
rael, etc., Cong. v. New York, 1 N.Y. 
S. 35 [aff 5 N.Y.S. 608, 52 Hun 507] 
(recognizing the rule). 

[a] Allowance of exemption to 
preperty not exempt by authority of 
law is, however, outside of the power 
of assessors, although the statutes 
conferring power upon them use very, 
broad terms capable of bearing a con- 
trary construction. People v. Camp- 
bell, 93 N.Y. 196. 

84. See case infra this note. 

[a] MIllustration.—Where it was 
clear from the entry in another col- 
umn what the total tax was, a failure 
to carry a tax into a column headed 
“total tax” as required by statute was 
an omission which could be supplied 
by the assessor with the consent of 
the county attorney under a statute 
permitting such a correction, when it 
can be ascertained from the assess- 
ment book What was intended, and 
if made before sale for delinquent 
taxes. San Luis Obispo County v 

4 


32. 

85. See case infra this note. 

[a] Thus, where it appeared that 
the notation, “Exemption allowed,” 
had been erroneously indorsed on the’ 
assessment roll opposite the listing 
of a particular educational institu- 
tion’s property, it was held, under Pol. 
Code § 3881, as amended by St. (1917) 
p ‘968, that the auditor should have 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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by statute, given the power, under certain cireum- 
stanees, to strike assessments from the roll, they 
may take an assessment off entirely in cases falling 
If the assessor’s 
power of correction is limited to eases where it is 
apparent from the assessment book what was in- 
tended, no authority exists to correct errors which 
ean be made to appear only by a resort to evidence 


within the terms of the statute.8¢ 


outside such book.$* 


Character of error as clerical or fundamental. 
The right to make corrections at certain times and 
under certain circumstances has been held, aceord- 
ing to some authority, to be dependent upon the 
question of whether the errors sought to be eor- 
rected are merely clerical or otherwise;8* where this 
distinction is material, clerical errors do not include 
all errors clerical in origin, resulting from mistakes 


extended the tax, notwithstanding the 
erroneous notation of exemption, and 
a failure to do so was subject to cor- 
rection, such correction being merely 
as to a matter of computation. Pas- 
adena University v. Los Angeles 
County, 214 P. 868, 190 Cal. 786. 

86. People v. Dykes, 19 N.Y.S. 78, 
64 Hun 634; Matter of Pullman, 102 
N.Y.S. 356, 52 Mise. 1; Williams v. 
Holden, 4 Wend. (N.Y.) 223. See Peo- 
ple v. Albany Bd. of Assessors, 40 
N.Y. 154; People v. Feitner, 64 N.Y.S. 
298, 30 Mise. 665 (both recognizing 
the rule). 

87. See case infra this note. 

[a] MTustration.—Under Pol. Code 
§ 3881, providing for correction of 
elerical omissions or errors in de- 
scriptions or in assessments when it 
can be ascertained from the assess- 
ment book or from the assessor’s 
maps or block books what was in- 
tended to be assessed, where it ap- 
peared that the assessor made a new 
map of certain property on page fifty- 
five of the map book and on page 
twenty-five containing the old maps, 
made a reference to such new map 
and a pencil entry of the figures one 
hundred thousand two hundred 
eighty, not in a place for regular as- 
sessment, which figures were trans- 
ferred by the clerk to page fifty-five 
as ten thousand two hundred eighty 
dollars, such pencil entry did not jus- 
tify correction of assessment so as to 
make the valuation one hundred thou- 
sand two hundred eighty dollars, 
since the assessor’s testimony as to 
his intention was necessary to show 
the existence and nature of the er- 
ror. Southwest Land Co. of Los An- 
geles v. Los Angeles County, 188 P. 
575, 46 Cal.App. 9. 

88. Southwest Land Co. v. Los An- 
geles County, 188 P. 575, 46 Cal.App. 9. 
See State Board of Tax Com’rs Vv. 
Belt R., etc., Co, 130 N.E. 641, 191 
Ind, 282 (recognizing the rule). And 
cases infra this note; and notes 89, 90. 

[a] In Pennsylvania, after a set- 
tlement of a tax by the auditor gen- 
eral and state treasurer, under the 
act of 1811, the account as_ settled 
could thereafter be corrected by such 
officers as to clerical errors, such as 
mistakes in transcribing and compu- 
tation, but where the errors were not 
of that character, but were funda- 
mental in nature, as, for instance, in 
the case of erroneous conclusions of 
law, the mistakes were correctible, 
after the expiration of one year from 
the settlement, only by the board of 
revision constituted under the act of 
1869. Com. v. Pennsylvania Co., 23 A. 
549, 145 Pa. 266. 

[b] Bule applied.—Under Gen. St. 
§ 1255, providing that “any clerical 
omission or mistake in the assess- 
ment of taxes may be at any time cor- 
rected according to the fact by the 
assessors or board of relief,” the as- 
sessors have authority to correct mis- 
takes generally before delivery of the 
roll to the board, and to correct at 


any time clerical mistakes or omis- 
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sors.?5 


sions in assessments not acted on by 
the board. Bridgeport Brass Co. v. 
Drew, 128 A. 413, 102 Conn. 206. 

89. Southwest Land Co. v. Los An- 
geles County, 188 P. 575, 46 Cal.App. 
9; People v. Forrest, 96 N.Y. 544 [aff 
30 Hun 240]. 

90. Southwest Land Co. v. Los An- 
geles County, 188 P. 575, 46 Cal.App. 
9; People v. Forrest, 96 N.Y. 544 
[aff 30 Hun 240]. 

[a] Errors held fundamental.— 
Where the assessors considered prop- 
erty as being of the value of forty 
thousand dollars, but, by mistake, 
copied it for assessment at a value 
of four thousand dollars, without any 
apparent mistaken computation show- 
ing on the record as the basis there- 
for, such error was held not merely 
clerical. People v. Forrest, 96 N.Y. 
544 [aff 30 Hun 240]. 


91. Direction by reviewing board 


Epp omitted property see infra § 
92. Mississippi R. Commission v. 
Western Union Tel. Co., 65 So. 505, 
107 Miss. 442; Sullivan v. Peckham, 
17 A. 997, 16 R.I. 525. See Gannett v. 
Cambridge, 105 N.E. 447, 218 Mass. 60 
(recognizing the rule); Three Rivers 
v. Smith, 58 N.W. 481, 99 Mich. 507 
(holding that a statutory provision 
permitting additions by boards of re- 
view did not confer such power on a 
local assessor acting under the terms 
of a municipal charter which could 
not be harmonized with the statute 
so as to give the assessor that pow- 
er, and that hence he was without 
authority in that connection). 

[a] Assessor as amanuensis.—A|l- 
though the power to add omitted prop- 
erty is given a reviewing board and 
not the assessor, if the latter acts as 
a mere ministerial agent of the board 
to add omissions, upon determination 
and direction by the board, the ad- 
dition is valid, such act being legally 
that of the board rather than that of 
the assessor. People v. Schoonover, 
62 N.Y.S. 180, 47 App.Div. 278 [rev 57 
N.Y.S. 498, 26 Misc. 576, and aff 60 
N.E. 1118, 166 N.Y. 629]. 

93. Stevens y. Henry County, 75 N. 
EB. 1024, 218 Ill. 468, 4 L.R.A.N.S. 339; 
People v. Sellars, 53 N.E. 545, 179 Ill. 
170. ; 
94. See statutory provisions; and 
cases passim infra this section. 

95. Ark.—Tedford v. Vaulx, 35 S. 
W.(2d) 346, 183 Ark. 240; Haynie v. 
Surplus Trading Co., 297 S.W. 822, 174 
Ark. 507. 

Fla.—Wade v. Murrhee, 78 So. 536, 
75 Fla. 494. 

1ll.— Chicago, ete., R. Co. v. Voll- 
man, 73 N.E. 360, 213 Ll. 609. 

Ind.—State v. Goldthait, 87. N.E. 
133, 172 Ind. 210, 19 Ann.Cas. 737 [foll 
Wallace y. Board of Com’rs of Shel- 
by County, 92 N.E. 230, 46 Ind.App. 


6951; McCrory vy. O’Keefe, 70 N.E. 
812, 162 Ind. 534; Deniston v. Terry, 
41 N.E. 1438, 141 Ind. 677; Saint v. 


Welsh, 40 N.E. 903, 141 Ind. 382; Park- 
inson y. Jasper County Tel. Co., 67 N. 
BH. 471, 31 Ind.App. 135. See Chicago, 
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in copying or the like;®® no error, even of that 
kind, which affects the substance of the assessment 
is clerical, within the meaning of the statute.°° 

[§ 992] (2) Addition of Omitted Property.°1 In 
the absence of a statute providing for the addition 
of omitted property, the assessors have been held 
to be without authority to make such addition.®” 
Although it has been held in at least one jurisdic- 
tion that power to add omitted property con- 
ferred on the board of review is exclusive so as to 
prevent the assessors from possessing or exercising 
any such power,®* there are, or have been, statutes 
in a number of jurisdictions conferring this power 
upon the primary assessing officers;®* under such 
statutes, property omitted from the assessment roll 
_may be added by the assessor or the board of asses- 
Where the power of addition as given by 


etc., R. Co. v. John, 48 N.E. 640, 150) 
Ind. 113 (recognizing ‘the rule). 


_La.—Parker v. New Orleans Gas 
Light ‘Co:, 11° So. 32) 44° Wa,Ann.. 753. 
See New Orleans v. Southern Bank, 
15 La.Ann. 89 (to the same effect). 

Me.—Inhabitants of Athens y. 
Whittier, 118 <A. 897, 122 Me. 86; 
Sweetsir v. Chandler, 56 A. 584, 98 Me. 
ie? Eliot v. Prime, 56 A. 207, 98 Me.. 


Mass.—Bartlett v. Tufts, 134 N.E. 
630, 241 Mass. 96; Gannett v. Cam- 
bridge, 105 N.E. 447, 218 Mass. 60; 
Sears v. Town of Nahant, 102 N.E. 
494, 215 Mass. 329; Noyes v. Hale, 137 
Mass. 266; Harwood v. North Brook- 
field, 130 Mass. 561. : 

Miss.—State v. Simmons, 12 So. 477, 
70 Miss. 485. 

N.H.—Town of Jaffrey v. Smith, 80 
A. 504, 76 N.H. 168. 

N.Y.—People vy. Brooklyn Bd. of 
Assessors, 92 N.Y. 430; People v. Goff, 
52 N.Y. 434; People v. Purdy, 129 
N.Y.S. 273, 144 App.Div. 261 [rev 125 
N.Y.S. 986, 69 Misc. 367, and aff 96 N. 
E. 1127, 203 N.Y. 555]; In re Chad- 
wick, 69 N.Y.S. 8538, 59 App.Div. 334. 

Pa.—Union Coal Co. v. Cooner, 27 
Pa.Super. 95; Assessment of Taxes in 
Homestead Borough, 20 Pa.Dist. 661. 

S.D.—Pierson vy. Minnehaha Coun- 
ty, 1384 N.W. 212, 28 S.D. 534, 38 L.R. 
A.N.S. 261. 

.Tex.—Millers’ Mut. Fire Ins. Co. vy. 
Austin, (Civ.App.) 210 S.W. 825; State 
v. Cage, (Civ.App.) 176 S.W. 928. 

Utah.—Union Portland Cement Co. 
v. Morgan County, 230 P. 1020, 64 
Utah 335. 

PS oes v. Lewis, 51 A. 5, 73 Vt. 

Wis.—State v. Arnold, 209 N.W. 
601, 190 Wis. 602; State v. Jodon, 197 
N.W. 189, 182 Wis. 645. 

See Murray v. Washington County, 
185 P. 262, 67 Colo. 14; State v. Mag- 
dalena Development Co., 242 P. 329, 
31 N.M. 14 (both recognizing the - 
rule); In re Assessment of Durant 
Nat. Bank, 230 P. 712, 107 Okl. 65 
(dictum to the same effect). 

[a] Assessor’s duty to add can- 
not be performed for him by the coun- 
ty board, where the latter body is giv- 
en no authority to make additions. 
Murray v. Washington. County, 185 P. 
262, 67 Colo. 14. 

[b] Due process.—Fia. L. (1907) 
pp 13, 14 §§ 22, 23, providing for as- 
sessment of escaped property by the 
assessor, with no notice thereof to 
the taxpayer, but with a general no- 
tice given by statute of the time of 
meeting of a reviewing board and op- 
portunity to be heard at such meet- 
ing on the back assessment, has been 
held not unconstitutional as a dep- 
rivation of property without due 
process of law. Jackson Lumber Co. 
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statute is restricted and does not embrace all prop- 


erty left out, the authority of the 


ited to making such additions only as the statute 
contemplates;°* but, in the absence of such stat- 


utory restrictions, it is immaterial 


v. McCrimmon, 164 F. 759. 

{c] Interlineation to include prop- 
erty omitted in copying.—Where a 
copy from an inventory to the assess- 
ment record omitted the tax for a cer- 
tain year, the error was correctible by 
interlineation before commitment to 
the collector. City of Rockland v. 
Farnsworth, 89 A. 65, 111 Me. 315. 

{d] Necessity and sufficiency of 
omission.—(1) Under such statute, to 
sustain an addition of property by the 
assessors as having been omitted, it 
must appear that the items assessed 
were not assessed at all in the origi- 
nal assessment. Anniston City Land 
Co. v. State, 64 So. 110, 185 Ala. 482; 
Delta Land & Timber Co. v. Police 
Jury, 125 So. 585, 169 La. 537 [foll 
Pickering Lumber Co. y. Police Jury, 
125 So. 586, 169 La. 540; Stout Real- 
ty Co. v. Lyles, 125 So. 587, 169 La. 


543]; Sweetsir v. Chandler, 56 A. 584, 
98 Me. 145; Dresden v. Bridge, 38 A. 
545, 90 Me. 489; Cape Girardeau v. 


Buehrmann, 49 S.W. 985, 148 Mo. 198. 
(2) If the assessors have once assessed 
particular property, the fact that they 
may have erred in the quantity, qual- 
ity, or value of that property does 
not authorize them to make addi- 
tions in correction of such error in 
judgment (Sweetsir v. Chandler, su- 
pra; Dresden v. Bridge, supra. Con- 
tra Noyes v. Hale, 137 Mass. 266), (3) 
and the power thus conferred does 
not authorize the assessor to raise 
the valuation of property once as- 
sessed under the guise of addition of 
property (Anniston City Land Co. v. 
State, 64 So. 110, 185 Ala. 482; All- 
wood vy. Cowen, 111 Iil. 481; Sweetsir 
v. Chandler, supra; Dresden 'v. Bridge, 
supra; Cape Girardeau vy. Buehrmann, 
49 S.W. 985, 148 Mo. 198. See Bell v. 
Lexington, 85 S.W. 1081, 120 Ky. 199, 
27 Ky.L. 591 [aff 27 S.Ct. 87, 203 U.S. 
323, 51 L.Ed. 204] [dictum to the 
same effect]; Parker v. New Orleans 
Gas Light Co., 11 So. 32, 44 La.Ann. 
753 [recognizing the rule]. But see 
Utah-Idaho Sugar Co. v. Salt Lake 
County, 210 P. 106, 60 Utah 491, 27 
A.L.R. 874 [holding that, while it 
was improper to make increases in 
valuation in the form and under the 
style of additions of omitted proper- 
ty, nevertheless such error did not 
avoid the correction, at least .where 
the assessor’s action had been ap- 
proved by the board of review, but 
was a mere irregularity which af- 
forded no grounds for injunctive re- 
lief]). (4) Thus, it has been held, 
“in a jurisdiction where credits are 
assessed separate from other person- 
alty generally and as a unit, that a 
valid assessment having once been 
made of ‘credits,’ no additions there- 
to on the ground of omission can be 
made for other items constituting 
eredits, which, it is claimed, have 
ascaped taxation (Allwood v. Cowen, 
411 Tl. 481), (5) but where no such 
special provision with reference to 
the assessment of credits is prescrib- 
ed by statute, the power has been held 
to extend to permit of the addition 
of credits omitted by the taxpayer in 
prior years (Saint v. Welsh, 40 N.E. 
903, 141 Ind. 382). (6) Where prop- 
erty is returned for assessment in 
gross, without enumeration of items 
and without the assessor’s placing 
any particular value on any particu- 
lar item, an increase in the valuation 
of the gross assessment to include 
the property in the estate over and 
above the value of that returned for 
taxation is not such an increase of 
valuation as is meant by the above 
rule, but is actually an addition of 
omitted items, and hence within the 
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assessors is lim- 
added be newly 


for what reason 


assessor’s power (Bell v. Lexington, 
supra); (7) but it is held, where no 
return is made and the assessors place 
a valuation en masse upon personalty, 
that their mistake in judgment as to 
valuation cannot thereafter be cor- 
rected by a further assessment of,the 
personal property on the theory that 
they are adding omitted property, 
there being, under such circumstanc- 
es, no omission whereon such action 
may be based (Dresden v. Bridge, 38 
A. 545. 90 Me. 489: Cape Girardeau v- 
Buehrmann, 49 S.W. 985, 148 Mo. 198. 
Contra Noyes v. Hale, 137 Mass. 266). 
(8) The restoration of items claimed 
and allowed as exemptions, although 
not subject to be exempted, has been 
held not to be an increase of valua- 
tion, but to be the addition of omit- 


ted property and hence within the as-| 


sessor’s authority (Parker v. New 
Orleans Gas Light Co., 11 So. 32, 44 
La.Ann, 753; McCanna v. Narragan- 
sett Bd. of Assessors, 187 A. 694, 48 
R.I. 396. But see Anniston City Land 
Co. v. State, 64 So. 110, 185 Ala, 482 
{holding that, where the specification 
of what was assessed and what was 
treated as exempt is vague and indefi- 
nite, the assessor is without power 
to impose a further assessment on 
the theory of an addition of omitted 
property]), (9) and a similar result 
has been reached in the case of prop- 
erty erroneously listed in the assess- 
ment roll as “not taxable’ (Athens v. 
Whittier, 118 A. 897, 122 Me. 86). 
(10) Where it is attempted to assess 
property but because of defects in 
the manner of assessment the assess- 
ment is void, such property is omit- 
ted property within the assessor’s 
power to add. People v. Purdy, 129 
N.Y.S. 273, 144 App.Div. 361 [rev 125 
N.Y.S. 986, 69 Mise. 367, and aff 96 
N.E. 1127, 208 N.Y. 555]; In re Chad- 
wick, 69 N.Y.S. 853, 59 App.Div. 334; 
State v. Jodon, 197 N.W. 189, 182 Wis. 
645. See Athens v. Whittier, supra 
(dictum to the same effect). (11) Of 
course, such statute confers no au- 
thority to add, as omitted, property 
for which the taxpayer affected is not 
subject to be taxed. Haynie v. Sur- 
plus Trading Co., 297 S.W. 822, 174 
Ark. 507; Preston A. Blair Co. v. Jen- 
sen, 286 P. 366, 49 Idaho 118; State 
v. Simmons, 12 So. 477, 70 Miss.- 485; 
Utah-Idaho. Sugar Co. v. Salt Lake 
County, 210 P. 106, 60 Utah 491, 27 
A.L.R. 874. 

[e] Persons assessable.—(1) It 
has been held that such an addition- 
al assessment, at least when for the 
current year, relates back to the time 
when the original assessment was 
made and should be made against the 
person against whom the property 
was at that time assessable (Sweetsir 
v. Chandler, 56 A. 584, 98 Me. 145; 
Bartlett v. Tufts, 134 N.E. 630, 241 
Mass. 96; Noyes v. Hale, 137 Mass. 
266; Jaffrey v. Smith, 80 A. 504, 76 
N.H. 168), (2) and where, between 
the original assessment and the time 
of addition, a taxpayer has been de- 
clared insane and a guardian appoint- 
ed for him, the assessment should be 
made against the taxpayer personal- 
ly and not against the guardian 
(Sweetsir vy. Chandler, supra); (3) 
so, where the taxpayer has died inter- 
mediate the two dates, the tax should 
be assessed against him rather than 
against his executor (Bartlett v. 
Tufts, supra; Noyes v. Hale, supra; 
Jaffrey v. Smith, supra). (4) Where 
both the omission corrected and the 
addition are subsequent to the death 
of the owner of property, it has been 
held that the addition is properly 
made against and in the name of the 
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the property has escaped assessment,®? and there 
is no further limitation requiring that the property 


discovered.°® Where liability for 


taxation is, by statute, made to depend upon the 


executor, despite the fact that the 
statute providing for additions of 
property omitted provides only for ad- 
ditions to be made against the “own- 
er,” the executor being the owner, 
within the meaning of the statute. 
People v. Purdy, 129 N.Y.S. 273, 144 
App.Div. 361 [rev 125 N.Y¥.S. 986, 69 
Misc. 367, and aff 96 N.E. 1127, 203 
N.Y. 655]. 

{f] Requirement of existing valid 
assessment list.—Although the asses- 
sor’s power of addition of omitted 
property is otherwise ample, no such 
addition can be made unless there 
eixsts a valid assessment list of oth- 
er property in the district to which 
the particular property involved may 
be added. Potter v. Lewis, 51 A. 5, 
73 Vt. 367. 

[g] Statute held not repealed.— 
Haynie v. Surplus Trading Co., 297 


1S.W. 822, 174 Ark. 507. 


Power and duty to add under provi- 
sions authorizing board to direct as- 
sessor to make addition see infra § 
1019. : 

96. See cases infra this note. 

[a] Omission by mistake.—Thus, 
where the power is given to add prop- 
erty omitted by mistake from the as- 
sessment, the omissions which may 
thus be rectified by the assessors 
must be such as are caused by a 


|mistake, within the meaning of the 


statute. Sweetsir v. Chandler, 56 A. 
584, 98 Me. 145. 
[b] Disclosure by taxpayer.—(1) 


Where it was provided by Code (1887) 
§ 508 par 7, as amended by Acts 
(1916) ¢ 491, that, in case of omis+ 
sions, where the taxpayer had made. 
full disclosures of his taxable prop- 
erty, and there was an assessment 
made in good faith, although under 
misapprehension of the law, such as- 
sessment should be final, it was held 
that, where the whole of a taxpayer’s 
property was known to the assessor, 
and was called to his attention by the 
taxpayer’s statement, but he, in good 
faith, omitted to assess a part of it, 
because of a mistake of law, property 
thus omitted could not be subsequent- 
ly added by the assessor under his 
power respecting addition of omitted 
property (Com. v. Chesapeake, etc., R. 
Co., 120 S.H. 506, 137 Va. 526); (2) 
and similarly, under such_ statute, 
where the taxpayer returned all the 
items of property, consisting of shares 
of stock, and referred the assessor to 
the sources from which the value 
thereof could be ascertained, although 
not himself stating any value, it has 
been held that there is a sufficient 
disclosure to prevent any later assess- 
ment by the assessor on the theory 
of an addition of omitted property 
(Loyd Corporation v. Commonwealth, 
100 S.H. 833, 126 Va. 39). 

97. State v. Arnold, 209 N.W. 601, 
190 Wis. 602. 

98. Sears v. Nahant, 102 N.E. 494, 
496, 215 Mass. 329. ( 

“We are of the opinion that section 
85 as to omitted assessments does not 
require that the property be newly 
discovered in the sense of coming for 
the first time to the knowledge of the 
assessors, in order that it may be le- 
gally assessed. If the assessors, 
through want of knowledge of facts 
or ignorance of the law or as to their 
duty or for any other honest reason 
have failed to include property in the 
annual assessment, it is omitted 
property within the meaning of that 
section, and in the exercise of good 
faith, they may include it in a sup- 
plementary assessment.” Sears vy. 
Nahant, supra. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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state of affairs existing as of a specified time,®? | 
such date is conclusive on the question of additions 
as well as on that of original assessment, and no 
additions can be made in respect of property ac- 
quired after the date thus fixed, although within 
the time in which the assessors are authorized to 
General statutes requiring assess- 
ment of property for taxation relate to current years 
only, and, in order to authorize additions for prior 
years, special statutes are required expressly giving 
Where the statute expressly con- 
fers this power of addition as to property which 
has escaped assessment in prior years, the assessor 
or assessing board empowered to make the addition 
may do so as to any of the prior years with respect 
to which the statute authorizes such action;? but 


make additions. 


such authority.? 


99. Time when liability attaches 
see supra § i8l. — 

1. Clark v. Norton, 49 N.Y. 243 [aff 
58 Barb. 434]. 

[a] Purchaser’s verbal agreement 
to pay tax on property bought subse- 
quently to the date when liability at- 
taches does not alter the rule. Clark 
Pee Teo 49 N.Y. 243. [aff 58 Barb. 


Time within which assessors may 
correct asSessment see infra § 996 
text and notes 40, 44-54. 

94 So. 660, 


2. State v. Beardsley, 

84 Fla. 109; State v. Cage, (Tex.Civ. 
App.) 176 S.W. 928. See Millers’ Mut. 
Fire Ins. Co. v. Austin, (Tex.Civ. App.) 
210 S.W. 825 (recognizing the rule). 

3. Fla.—Wade v. Murrkhee, 78 So. 
536, 75 Fla. 494. ~ 

Ill.—Chicago, ete., R. Co. v. Peo- 
ple, 62 N.E. 869, 195 Ill. 184. 

Ind.—State v. Goldthait, 87 N.E. 
133, 172 Ind. 210, 19 Ann.Cas. 737 [foll 
Wallace v. Shelby County, 92 N.E. 
230, 46 Ind.App. 695]; Saint v. Welsh, 
40 N.E. 903, 141 Ind. 382; Parker v. 
Jasper County Tel. Co., 67 N.E. 471, 31 
Ind.App. 135. z 

Ky.—Bell v. Lexington, 85 S.W. 
1081, 120 Ky. 199, 27 KyeL. 591 [aff 
27 S.Ct. 87, 203 U.S. 323, 51 L.Ed. 
204]. 

La.—State v. New Orleans, 30 So. 
97, 105 La..768; Parker v. New Or- 
leans Gas Light Co., 11 So. 32, 44 La. 
Ann. 753. 

Miss.—Reed_ .vV. Norman-Breaux 
Lumber Co., 115 So. 724, 149 Miss. 395 
[appeal dism 49 S.Ct. 14, 278 U.S. 556, 
73 L.Ed. 503]; State v. Simmons, 12 
So. 477, 70 Miss. 485. 

N.Y.—People v. Brooklyn Bd. of As- 
sessors, 92 N.Y. 430; People v. Goff, 
52 N.Y. 434; In re Chadwick, 69 N.Y. 
S. 853, 59 App.Div. 334. 

R.I.—McCanna v. Narragansett Bd. 
of Assessors, 137 A. 694, 48 R.I. 396. 

Tex.—Millers’ Mut. Fire Ins. Co. v. 
City of Austin, (Civ.App.) 210 S.W. 
825; State v. Cage, (Civ.App.) 176 S. 
W.. 928. 

Va.—Douglas Co. v. Com., 34 S.E. 

Wala oil. 
oP vis.—State y. Arnold, 209 N.W. 
601, 190 Wis. 602; State v. Jodon, 197 
N.W. 189, 182 Wis. 645. 

[a] Intervening payment of the 
amount originally assessed does not 
destroy the assessor’s authority to 
add omitted items, where the statute 
limits such right only to a given 
number of years, without any limita- 
tion stated as arising from payment. 


Parker v. New Orleans Gas Light Co., 


11 So. 32, 44 La.Ann. 753. 

[b] Omission from periodical gen- 
eral assessment rectified in interven- 
ing year.—(1) Where taxable prop- 
erty has been omitted from a triennial 
assessment, such property may be in- 
cluded by the assessor in an asSsess- 
ment made in the following year, al- 
though there may have been no erec- 
tions, additions, or improvements 


‘made since the triennial assessment, 
“under Act April 28, 1868 (P. L. p 105), 


roviding that, whenever any taxable 
Real estate shall be omitted at the 
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er to do so.® 


been omitted ;° 


erty which has 


triennial assessment, the assessor 


shall forthwith proceed to assess it.: 


Union Coal Co. v. Cooner, 27 Pa.Su- 
per. 95. (2) Where St. § 419 provid- 
ed that, if any taxable real estate was 
omitted from the last quadrennial ap- 
praisal, the town tax listers should 
appraise the same at its value in mon- 
ey, the listers were thereby author- 
ized, in view of the statute’s history 
which at one time had spoken of the 
appraisal of property ‘‘whenever from 
any cause there shall be occasion” 
therefor, to appraise land omitted 
from a prior quadrennial appraisal, 
although such land had been annexed 
to the town since such appraisal. 
Potter v. Lewis, 51 A. 5, 73 Vt. 367. 

[ce] Ordinance creating office of 
back tax assessor with the duty and 
power to add omitted property for 
prior years does not take away the 
statute conferred power of the asses- 
sor to do so. Bell v.. Lexington, 85 
S.W. 1081, 120 Ky. 199, 27 Ky.L. 591 
ee 27 S.Ct...87, 203 U.S. 323, 51.L.Ed. 
204]. 

[d] Power of state to enact such 
statutes (1) has been expressly af- 
firmed. State v. Beardsley, 94 So. 660, 
84 Fla. 109; Wade v. Murrhee, 78 So. 
536, 75 Fla. 494; Reed v. Norman- 
Breaux Lumber Co., 115 So. 724, 149 
Miss. 395 [appeal,dism 49 S.Ct. 14, 
278 U.S. 556, 73 L.Hd. 508]. (2) Con- 
stitutionality of statutes for back as- 
sessment of omitted property see 
Constitutional Law § 783 text and 
note 78. 

4. Parkinson v. Jasper County Tel. 
Co., 67 N.E. 471, 31 Ind.App. 135; 
State v. Cage, (Tex.Civ.App.) 176 S. 
W. 928. l 

[a] However, while the intention 
of the legislature must be ascertained 
from the words used to express it, 
the manifest reason and the obvious 
purpose of the law should not be 
sacrificed to a literal interpretation 
of such words, and hence it has been 
held that, in a statute providing that 
any property “heretofore” subject to 
taxation which has escaped assess- 
ment, the word “heretofore”. will be 
construed to mean “‘theretofore,” and 
additions may be added of property 
omitted not only prior to the statute, 
but in any_year prior to the attempt- 
ed addition. Millers’ Mut. Fire Ins. 
Co. vy. Austin, (Tex.Civ.App.) 210 S.W. 
825. 5 

5. Parkinson vy. Jasper County Tel. 
Co., 67 N.H. 471, 31 Ind.App. 135. See 
Gannett v. Cambridge, 105 N.E. 447, 
218 Mass. 60 (to the same effect). 

[a] Authority to add omitted real- 
ty being given, with no corresponding 
grant of power as to personalty omit- 
ted in prior years, the statutes with 
reference to omitted personalty hav- 
ing reference only to the current year, 
the assessor has no power to add and 
assess personal property omitted 
from taxation in prior years. State 
yv. Beardsley, 94 So. 660, 84 Fla, 109. 

6. McCanna y. Board of Assessors 
of Narragansett, 137 A. 694, 48 R.I. 
396; State v. Cage, (Tex.Civ.App.) 
176 S.W. 928. 
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it has been said that, if the language employed may 
be construed as relating to assessments for the cur- 
rent year only, it will not be extended to empower 
additions of property omittéd in prior years,* and 
held that an assessing officer or body, to whom au- 
thority to back assess is*not given either expressly 
or by necessary implication, by statute, has no pow- 
Where a statute confers the power to 
back assess property omitted for a designated num- 
ber of years, the assessor may add the property for . 
such number only of years past as is provided by 
statute, and for no other years in which it may have 
and, of course, where the statute 
provides that no omissions prior to a particular year 
shall be added, it prevents the addition of any prop- 


escaped assessment theretofore.” 


[a] Computation of time for 
which back taxes may be added.— 
Under a statute authorizing back as- 
Sessment for a specific number of pri- 
or years, it has been held that the 
current tax year is not to be includ- 
ed in such number unless and until 
the year has advanced so far that 
its taxes are delinquent, and conse- 
quently held that until such time as- 
sessments may be made for the stat- 
ed number of-years prior to the cur- 
rent tax year. State v. New Orleans, 
30 So. 97, 105 La. 768. : 

[b] Constitutionality.—(1) A stat- 
ute authorizing addition for a stated 
number of prior years only is not re- 
pugnant to a constitutional provision 
prohibiting the legislature from re- 
leasing or exempting property from 
taxation or extinguishing indebted- 
ness owed to the state or other munic- 
ipal corporation (State v. Cage, (Tex. 
Civ.App.). 176 S.W.: 928), (2) nor, 
where the time as _ to which omis- 
sions may be added is different in 
the case of personalty from that pre- 
vailing in the case of realty, is there 
any such arbitrary classification and 
discrimination as renders the provi- 
sions obnoxious to the constitutional 
requirement of equality and uniform- 
ity (State v. Cage, supra). 

{c] Effect of statute of limita-' 
tions.—It has been held that, even 
though two remedies are afforded for 
the recovery of taxes, one by action 
and one by summary process, where 
a statute exists prescribing a period 
of limitation on actions, which is ap- 
plicable to bar such recovery as 
might be had by action, its operation 
as a statute of repose is not limited 
to barring the action, but extends to 
prevent any back assessment by the 
assessor beyond the period of limita- 
tion, a lawful demand being necessa- 
ry to an assessment and the statute 
cutting off the right of action pre- 
venting the existence of a lawful de- 
mand. People v. Roberts, 51 N.E. 437, 
157 N.Y. 70, 28 N.¥.Civ.Proc: 185. 

[ad] “Resettlement” of taxes.— 
Where the-statutes provided for set- 
tlement of taxes due the state by the 
auditor general and the state treas-. 
urer,'and for their correction as to 
any mistakes therein for the period . 
of one year by such officers, and for 
corrections in any years after the 
first, except as to clerical errors only, 
by a board of revision, the auditor 
general and treasurer, who had set- 
tled the tax, had no authority to re- 


‘settle the account to correct a non- 


elerical error, more than a year after 
the settlement of account, by adding 
property assertedly omitted in mak- 
ing the original settlement. Com. v. 
Pennsylvania Co., 23 A. 549, 145 Pa. 
266. 


[e] Statute held not repealed.— 
State v. Cage, (Tex.Civ.App.) 176 S. 
W. 928. 


7, See cases infra this note 

[a] Constitutionality.—Acts (1916) 
c 491 p 826, providing that no back 
tax assessment for omissions prior 
to 1912 should be made, has been held 
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Where addition of property escaping taxation in 
a prior year is within the assessor’s authority, the 
property should be taxed for the year or years in 
which it escaped taxation just as other property 
of like character similarly situated was taxed for 
In.the absence of statutory 
provisions to the contrary, the assessor may exer- 
cise his own discretion as to the value to be placed 
on the property, not being bound by valuations re- 
turned in such prior year by the previous assessor 
‘in the course of an attempted assessment which 
was invalid,® although even so the valuation should 
be according to the valuation at the time when it 
ought to have been assessed;1° but where the stat- 
ute specifically directs its valuation at the amount 
at which it was valued in a particular preceding 


such year or years.® 
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uation.11 


or other matter 


year, that value must be placed upon it and the 


not unconstitutional as impairing the 
obligation of contracts or taking prop- 
erty without due process of law, nor 
as local, private, or special legisla- 
tion, nor as a suspension or surrender 
of the taxing power as against cor- 
porations or corporate property; nor 
as constituting an exemption from 
taxation not provided by the consti- 
tution. Commonwealth. vy. United 
Cigarette Mach. Co., 92 S.E. 901, 120 
Va. 835. 

[bj] Statute operates retroactively, 
it has been held, to prevent the im- 
position of a tax on the basis of ad- 
ditions of property omitted prior to 
the year specified in the statute, even 
though such additional assessment 
was made prior to the passage of the 
statute of repose. Rixey’s Ex’rs v. 
Commonwealth, 99 S.E. 573, 101 S.E. 
404, 125 Va. 337 [cert gr 41 S.Ct. 320, 
and error dism 41 S.Ct. 322, 255 U.S. 
561, 65 L.Ed. 786]. 

8. Wade v. Murrhee, 78 So. 536, 75 
Fla. 494; State v. Simmons, 12 So. 
477, 70 Miss. 485. 

[a] Deductions allowable at the 
time of omission should be allowed at 
the time of addition. State v. Sim- 
mons, 12 So. 477, 70 Miss. 485. 

[b] Rate of taxation is that for 
the prior years rather than that of 
the current year. Wade vy. Murrhee, 
78 So. 536, 75 Fla. 494. 

[ec] Requirement of levy.—aAlI- 
though otherwise authorized to back 
assess for omitted property, assessors 
may not do so where there has been 
no levy made respecting property of 
the class sought to be added in the 
years to which the attempted addi- 
tion relates. Sussex County y. Jar- 
ratt, 106 S.H. 384, 627, 129 Va. 672. 

9. See cases infra note 10. 


10. Wade v. Murrhee, 78 So. 536, 
75 Fla. 494; State vy. Simmons, 12 So. 
477, 70 Miss. 485. 

Lie beoples).v.. Gott, %52. INsYo1 434: 


See People v. Brooklyn Bd. of Asses- 
sors, 92 N.Y. 430 (holding, where the 
statute directed assessment at the 
valuation of the year prior to the 
omission, or, in the absence of such 
valuation, as of the next year but 
one before assessment, that the cir- 
cumstances were such as to justify 
assessment at the valuation as of two 
years before omission), 

12. See cases infra this note. 

[a] Statutes held retroactive.—(1) 
Where a statute gave the county as- 
sessor the powers with reference to 
assessment of omitted property there- 
tofore possessed by other designated 
officers, which power had included the 
right to add property omitted in pri- 
or years, it was held that the statute 
authorized the assessor to make addi- 
tions in respeet of those omissions, 
upon which the designated officers 
might have so acted. Saint v. Welsh, 
40 N.E. 903, 141 Ind. 382. (2) A stat- 
ute making it the duty of a designated 
officer to report all property that may, 


a IS EST FANT SE OOS Ae EE ee OS CA 
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“for any year or years,” have been 


omitted from assessment, or which 
corporations may have omitted to list, 
and of another official to enter such 
property on the assessor’s book, has 
been held to apply equally to omis- 
sions occurring before and after its 
enactment. Louisville Water Co. v. 
Com., 34 S.W. 1064, 18 Ky.L. 2 [rev 
on other grounds 18 S8.Ct. 571, 170 U.S. 
127, 42 L.Ed. 975]. (3) Act (1878) § 
9, authorizing the assessment of tax- 
able property omitted from the rolls 
for previous years, has been held to 
permit of the addition by the assessor 
of property omitted prior to its en- 
actment, such operation, while retro- 
spective, not being retroactive in such 
a sense as to* be repugnant to the 
provisions of Const. (1868) art 110. 
New Orleans v. New Orleans, etc., R. 
Co., 35 La.Ann, 679. (4) Act Febr. 
7, 1894 § 6, providing for addition 
of property omitted “‘back to and in- 
cluding’ a named year, prior to the 
enactment of the statute, authorized 
addition for omissions so far back of 
the time the legislature acted as the 


year named in the statute. Yazoo, 
etc., R. Co. vy. Adams, 19 So. 91, 73 
Miss. 648. (5) Where Suppl. April 


27, 1911 (P. L. p 580) provided that 
assessors could add for assessment 
property which in prior as well as 
current years “has been or shall be 
omitted from assessment,” limiting 
the addition to property escaped in 
the five years prior to the addition, 
such provision abrogated the waiver 
in the event that application for addi- 
tion was-not made within a year pro- 
vided by Railroad Tax Act (1888) § 
12, and operated retroactively to ren- 
der omissions of property within the 
purview of the act subject to addi- 
tion for the five years prior to enact- 
ment of the statute. Pennsylvania 
Tunnel, etc., R. Co. v. Hendrickson, 
93 A. 589, 87 N.J.Law 239 [rev 87 A. 
92, 84 N.J.Law 49, and aff 37 S.Ct. 
481, 243 U.S. 633, 61 L.Ed. 940]. 

[b]  Constitutionality.—It has been 
held that statutes providing a sub- 
stantially greater number of prior 
years as to which omissions of rail- 
road or canal property may be add- 
ed than is the case with other prop- 
erty generally does not violate con- 
stitutional guarantees with reference 
to equality and uniformity of taxation 
or the equal protection of the laws. 
Pennsylvania -Tunnel, ete., R. Co. v. 
Hendrickson, 93 A. 589, 87 N.J.Law 
239 [rev 87 A. 92, 84 N.J.Law 49, and 
rok S.Ct. 481, 248 U.S. 633, 61 L.Ed. 

Retroactive operation of statutes of 
repose affecting omitted property see 
supra text and note 7. 


13. See supra §§ 818-863. < 
14. See cases infra this note. 
[a] Mlustrations.—(1) Where 


railroad property is classified for pur- 
poses of taxation, it being provided 
as to some of it that it shall be as- 
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assessor is without discretion to adopt another val- 
Whether or not statutes authorizing the 
addition by assessors 6f property which has escaped 
assessment in prior years are to have a retrospective 
or merely a prospective operation.depends on the 
terms of the statute.*? 
tory or constitutional provision is made for the sep- 
arate assessment of particular types .of property 


Where independent statu- 


subject to taxation, in a manner, 


and, at least to some extent, by officers, different 
from those. employed in ordinary assessment pro- 
cedure,!® the power of the various officers or bodies 
making such a separate assessment to add thereto 
property or other taxable items omitted at the time 
of assessment is dependent upon the provisions de- 
fining their authority.1* 


sessed by the local assessor, as to 
other of it that it shall be assessed 
in a separate manner by independent 
officers, and where the railroad re- 
turns as being in the latter class prop- 
erty in fact in the former and is as- 
sessed on it, it has been held that the 
local assessor, by whom such prop- 
erty was rightfully assessable, may 
add and assess such property there- 
after as omitted property. Chicago, 
etc., R. Co. v. People, 62 N.E. 869, 195 
Ill. 184. (2) Where, as to telephone 
companies, local assessors were em- 
powered to assess certain local prop- 
erty, and a state board to assess all 
other property, and where the local 
assessors* were authorized to make 
additions of property omitted either 
for the current year or prior, years, 
while the state board’s power in that 
regard was conferred by a Statute giv- 
ing it all powers possessed by county 
boards of review, which powers did 
not include the right to make addi- 


tions for prior years, the local as-° 


sessor was empowered to add to the 
assessment of a telephone company 
property omitted in former years 
which was*of such character as to be 
locally assessable under the statute 
but to add no property which was 
primarily assessable by the board, 
while the board was empowered only 
to make additions of property omitted 
in the current year, with no power 
over omissions of prior years, so that 
an addition by the local assessor for 
property, omitted in a prior year, of 
locally assessable character, was not 
subject to be controlled or defeated 
by an attempted addition by the board 
involving the same omitted items. 
Parkinson vy. Jasper County Tel. Co., 
6%. N.ES ATL. 32 Ind. App. 35>. .¢3) 
Where the statutes provided for as- 
sessment of certain franchises by the 
board of supervisors, and for addi- 
tions of omitted property by the coun- 
ty court, and where a franchise, omit- 
ted for several prior years as well as 
the current tax year, was reported to 
the county court by investigating of- 
ficers and an assessment of it made 
by them as omitted property, it was 
held that the county court had power 
to act thus as to the omissions for 
prior years but that the board of 
supervisors had power to add and 
assess the franchise as to the current 
year, and that an assessment pursu- 
ant to addition for that year by such 
board was controlling as against the 
assessment by the county court. 
Campbell Turnpike Road Co. v. Dis- 
trict of Highlands, 147 S.W. 37, 148 
Ky. 574. (4) Under statutes provid- 
ing for separate assessment of rail- 
road property, by a board instead of 
by the ordinary assessors, and pro- 
viding that such assessment shall be 
unitary, that is, the property of a 
railroad, for the whole state shall be 
assessed en masse and not by items, 
when the board empowered to assess 


; 
. 
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are acting judicially.17 


by statute.1° 


has assessed a railroad, there\is no 
power residing in it thereafter to 
make further assessments on the 
theory of an additian of omitted prop- 
erty, as it is considered that, upon 
the first assessment, the railroad 
property as a unit has been assessed, 
and any later changes would be in the 
nature of revaluations rather than 
additions. Illinois Cent. R. Co. v. 
Miller, 106 So. 636, 141 Miss. 223. (5) 
Where a state board was given power 
by an act of 1892 to assess railroad 
property, and by an act of 1894 was 
authorized to assess railroad property 
which had escaped taxation, it has au- 
thority to assess property omitted 
from taxation in years prior to 1892, 
although it would have been without 
power to make an original assessment 
thereof until that year. Yazoo, etc., 
R. Co. v. Adams, 19 So. 9i, 73 Miss. 
648. (6) Under P. L. (1911) p 580, 
providing for addition by the state 
board of assessors of railroad or canal 
property escaping taxation, for the 
current or any or all of the five prior 
years, such board may add such prop- 
erty when it is discovered to have 
been omitted, even though no similar 
provision for addition of prior omis- 
sions is made as to property general- 
ly. Pennsylvania Tunnel, etc., R. Co. 
v. Hendrickson, 93 A. 589, 87 N.J.Law 
239 [rev 87 A. 92, 84 N.J.Law 49, and 
aff 37 S.Ct. 481, 243 U.S. 633, 61 L.Ed. 
940]. (7) Where the amount due 
under a gross receipts tax was fixed 
by the tax commission, and where, 
in finding and certifying the gross 
receipts of a gas distributing com- 
pany, a portion was omitted by the 
tax commission through the com- 
pany’s failure to disclose new con- 
tracts, whereby the gross receipts 
subject to the excise tax were in- 
ereased, unknown by the commission 
when the finding was jcertified, the 
commission, under Gen. Code § 5461, 
could certify the omitted portion for 
the five years next preceding that in 
which the corrections were made. 
Sandusky Gas & Electric Co. v. State, 
151 N.E. 685, 114 OhioSt. 479. (8) 
The state board of equalization, in- 
trusted with the assessment of rail- 
road property, and empowered by C. 
O. S. (1921) § 9597, to add omitted 
property, has been held to have au- 
thority to add, as omitted, a toll 
bridge owned by a railroad, the same 
being property assessable separately 
from the tracks and other property of 
the company. Kansas, O. & G. Ry. Co. 
v. Johnston, 278 P. 271, 136 Okl. 301. 
(9) Where the state board of equali- 
zation assesses all railroad’ and pub- 
lic utility property, and where a Stat- 
ute confers upon assessors the power 
to add to the assessment for the cur- 
rent year property which has escaped 
assessment in previous years, it has 
been held that power is thereby con- 
ferred on the board of equalization to 
add escaped railroad or public utility 
property, subject to the limitations 


Authority is, by some 
statutes, given to assessors to make alterations of 
a particular kind in assessed valuations, on review, 
under some ¢ircumstances;1* when so engaged, they 
There are statutes in a 
number of jurisdictions conferring authority upon 
assessors to correct valuations where property has 
been overassessed,!® and, under such provisions, the 
assessors are empowered to reduce valuations on 
review in the manner and to the extent provided 
Provisions permitting review and 
“correction” upon application of a.person aggrieved 
have been held to empower the assessors only to 
make such corrections as are in the nature of relief 
for the grievance alleged,?° and not to open the 
assessment up to all corrections, and hence do not 
authorize an increase of valuations during the re- 
view pursuant to such application;?! and, in like 
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Alterations of 


elsewhere imposed upon them as to 
the time within which they must act, 
and.the like. Prairie Oil & Gas Co. v. 
Cruce, 147 P. 152, 45 Okl. 774. (10) 
Where local assessors made assess- 
ments generally and a state board as- 
sessed the property of certain kinds 
of corporations, and where, by Comp. 
L. (1917) § 5908, it was provided that 
the assessor might at any time add 
property discovered to have escaped 
taxation, it was held that, as to cor- 
porations falling within the designat- 
ed classes, they were subject to have 
their escaped property added by the 
board which was given authority to 
assess their property originally. 
Union Portland Cement Co. v. Morgan 
County, 230 P. 1020, 64° Utah 335. 
(11) The state corporation commis- 
sion being designated, by Const. § 
156 (a), as the assessor of railroads, 
and Code (1887) § 508, providing that, 
if an assessing officer or board as- 
certain that taxable property was 
omitted for taxation for any year, it 
should be the duty of such officer or 
board to add such omitted property, 
the corporation commission was vest- 
ed with the power to make such ad- 
ditions, for prior years as well as the 
current year, in the case of omitted 
property of railroads, as fell within 
the scope of the statute. Common- 
wealth v. Chesapeake & O. Ry. Co., 
120. .S.B._506, 137 Va. 526. 

15. Changing valuations on as- 
sessment roll to comply with direc- 
tions of state board of equalization 
see supra §§ 980-982. 

16. See statutory provisions; and 
see cases passim infra this section. 

{a]) Changes of periodical general 
assessment.—W here provision is 
made for.a general real estate assess- 
ment periodically, and that the assess- 
ment thus fixed shall not be altered 
by the assessors between the years 
when the property is periodically as- 
sessed save in cases of changes in the 
condition of the property, the limita- 
tion on the assessors has been held 
inapplicable to boards. of assessors, 
and the latter have been held to be 
authorized to change the - assessed 
valuation at an intermediate time 
even though there may have been no 
change in the condition of the prop- 
erty. People v. Goldberg, 163 N.E. 
781, 332 Ill. 346. 

17. People v. Ferguson, 38 N.Y. 89, 
5 Transcr.A. 347; People v. Dykes, 19 
N.Y.S. 78, 64 Hun 634; People v. How- 
land, 61 Barb. (N.Y.) 273, 6 Lans. 105; 
People v. Reddy, 43 Barb. (N.Y.) 539. 
See Apgar v. Hayward, 18 N.E. 85, 
110 N.Y. 225 (holding that the asses- 
sors, in deciding that real estate of a 
bank had been assessed too high and 
its shares of stock too low, and mak- 
ing the requisite adjustments, of 
valuations, acted judicially). 

18. See statutory provisions; 
cases infra notes 19, 24. 

19. State ex rel. Jefferson Island 
Salt Mining Co. v. Landry, 127 So. 618, 


and 
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manner, other statutes authorizing revision by as- 
sessing officers have been held to confer no power 
to increase assessments;?2 but where the assessors 
are specifically authorized to increase assessments 
under certain conditions, they,may make increases 
of valuation to the extent and in the manner au- 
thorized by statute.?* 
even been held, at least as to assessments of prior 
years, that the power to correct, undervaluations is 
exclusively lodged in the assessors.?4 

Affidavit of valuation as compelling reduction. 
Under some statutes it has been held that, upon 
the filing of a preseribed affidavit by the taxpayer, 
stating an overvaluation and setting forth the value 
of property, the assessors are under a duty to re- 
duce the valuation to the amount set forth in the 
affidavit, and their failure to do so is wrongful.?% 


Under some statutes, it has 


unofficial books or records. Where 


170 La. 251; Apgar v. Hayward, 18 
N.E. 85, 110 N.Y. 225; People v. Camp- 
yell, 34 N.Y.S. 801, 88 Hun 544; Wil- 
liams v. Holden, 4 Wend. (N.Y.) 223. 
See Abreu v. State Tax Comm’n, 224 
P. 479, 29 N.M. 554 [foll Jackson v. 
State Tax-Comm’n, 224 P. 482, 29 N.M. 
561] (to the same effect). 

20. People v. Neff, 44 N.Y.S. 46, 
15 App.Div. 8 [aff 51 N.E. 1093, 156 
N.Y. 701]. . 

Ca] Purpose of statute.—‘“The pro- 
vision of the statute authorizing com- 
plaints to be made to the assessors is 
for the protection of the taxpayer and 
the redress of his grievance. The 
municipality needs no protection in 
this regard as it has no grievance.” 
In re Nisbet, 57 N.Y.S. 551, 552, 46. 
Apv.Div. 611. 

21. People v. Neff, 44 N.Y.S. 46, 48, 
15 App.Div. 8 [aff 51 N.E. 1093, 156 
NYA Lys j 

“Tt is insisted on the part of the 
defendants that when the opportunity 
for review and correction of the as- 
sessment of the relator’s property was 
given by its application, it was with- 
in their power to increase the amount 
of it. Whatever may be the literal 
import of the word ‘corrected’ or 
‘correction,’ it seems quite evident 
that it was not within the purpose of 
its use in the statute to enable the 
assessors to increase the assessment 
on such review. The application is 
made by the ‘person aggrieved.’ It 
is his grievance, not that of the 
municipality, represented by the as- 
sessors, upon which review and cor- 
rection are sought and made. Any- 
thing beyond that is not deemed with- 
in the contemplation of the statute.’’ 
People v. Neff, supra. 

22. See cases infra this note. 

fa] Thus Tax L. § 195 (L. [1896] 
p 864 c 908), authorizing the state 
comptroller to resettle assessments 
and “‘charge or credit, as the case may 
require, the difference, if any, result- 
ing from such revision,’ has been 
held to confer no power to increase 
assessments. People v. Miller, 82 N. 
Y.S. 607, 84 App.Div. 166; People v. 
Morgan, 69 N.Y.S.°263, 59 App.Div. 
302; People v. Roberts, 64 N.Y.S. 627, 
51 App.Div. 152. 

23. People v. Wells, 86 N.Y.S. 309, 
91 App.Div. 172. See People v. Wells, 
74 N.E. 878, 182 N.Y. 319 (recognizing 
the rule). 

24. In re Durant Nat. Bank, 230 P. 
712, 107 Okl. 65. 

25. People v. Albany Bd. of As- 
sessors, 40 N.Y. 154; Livingston v. 
Hollenbeck, 4 Barb. (N.Y.) 9, 3 How.” 
Pr. 343. See People v. Barker, 48 N. 
Y. 70 (to the same effect); People v. 
Reddy, 43 Barb. (N.Y.) 539 (recogniz- 
ing the rule as having been in exist- 
ence before the amendment of 1851, 
but holding that the statute named 
took away the conclusiveness of the 
affidavit); Adriance v. New York, 12 
How.Pr. (N.Y.). 224 (to the same ez- 
fect); Williams v. Holden, 4 Wend. 
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the valuation altered is one stated by the assessor | 
in an unofficial book or list made by him prelimi- 
nary to the completion of the formal official assess- 
ment roll, and where the assessor lists only the cor- 
rected valuation on the roll and the former valua- 
tion never appears there, the alteration of the as- 
sessor’s private and unofficial list is not open to 
objection.” ® 

[§ 994] d. Reassessment. In some jurisdictions 
there are statutes authorizing the assessors to re- 
assess property where, by reason of some error, the 
original assessment is invalid;?7 such provision au- 
thorizes reassessment either where the error has 
affected the validity of the entire list,?* or where it 
was with reference only to some one or more of the 
individual assessments?® and reaches every deserip- 
tion of error that may arise.2° Under other author- 
ity, however, statutes providing for reassessment in 
case property is defectively assessed have been held 
not to authorize a new assessment where the defect 
was of such a character as to destroy the validity of 
the tax and to result in the nonexistence of any 
assessment.®1 Statutes authorizing the reassessment 
of real estate only do not confer power upon the 
assessors to reassess personalty.*? 

Basis of valuation. Reassessments must be made 
upon a valuation as of the year in which the prop- 
erty should have been taxed and as to which it has 
escaped taxation by reason of the erroneous assess- 
ment,.*8 
- [§ 995] 2. Proceedings To Correct or Change—a. 
General Principles. When assessors assume to cor- 
rect or alter an assessment as to matters within their 
authority, they must nevertheless proceed, in exer- 
cising such power, in pursuance with the statutory 
provisions as to the corrections sought to be made,?* |! 
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save in so far as such provisions are merely direc- 
tory.25 The form and manner in which the assessors 
shall make the corrections or changes within their 
statutory authority is determinable by the provisions 
of the statutes with respect thereto.*® Such addi- 
tion may, where the statute so provides, be made in 
a manner different from that which is to be employed 
in the original process of assessment;** but where 
the statute prescribes the same formalities for the 
addition as for the original assessment, the rule is 
otherwise.°8.. . : 

[§ 996] b. Time for Application or Correction. 
Where a statute exists with respect to the time 
when the right to make a correction or change shall 
acerue, its terms are controlling in that respect.*® 
If described corrections are authorized to be made 
within a certain period of time, corrections of the 
kind described and valid in other respects may be 
made at any time within the period specified;*® a 
similar rule prevails with reference to applications 
for correction.41 Where the taxpayer is notified 
of an assessment and that he may, for a stated 
time, appear and protest, if the period named af- 
fords him a reasonable time to act, he must make 
his protest and request for correction within the 
time fixed in the notice.*? An application on the 
day appointed for that purpose but after adjourn- 
ment of the session of the assessors, held to receive 
applications, has been held not. fo be in time.*? Cor- 
rections or changes attempted after expiration of 
the time limited for assessors to act have been held 
void.t# If the assessor’s power to make described 
alterations or corrections is, by statute, expressly 
required to be exercised at or before a certain named 


time, no corrections of the character described may . 


ee 223 (dictum to the same ef- 
ect). 

26. People v. Stockton, etc., R. Co., 
49 Cal. 414. 

7, See statutory provisions; 
passim infra this section. 
Hubbard v. Garfield, 102 Mass. 


and 
Hubbard v. Garfield, supra. 

30.. Hubbard v. Garfield, supra. 

31. People v.* Garland, 131 N.Y.S. 
180, 72 Misc. 413. 

32. In re Knapp, 172 N-Y.S. 376, 
105 Misc. 112. 
eve Hubbard v. Garfield, 102 Mass. 

34 Clark v. Norton, 49 N.Y. 243 
{aff 58 Barb. 434]; People v. Purdy, 
129 N.Y.S. 273, 144 App.Div. 361 [rev 
on other grounds 125 N.Y.S. 986,.69 
Misc. 367, and aff 96 N.E. 1127, 203 N. 
Y. 555]; People v. Cantor, 180 N.Y.S. 
153, 109 Mise. 495; Willard v. Pike, 9 
A. 907, 59 Vt. 202. And see cases in- 
fra §§ 996-1002. 

35. See case infra this note. 

[a] Provision for adjournment 
from day to day has been held merely 
directory, and an adjourned meeting 
of the assessors, not complying with 
this provision, but otherwise unob- 
jectionable, did not invalidate their 
acts as a revisory body. People v. 
Blake, 132 N.Y.S. 191, 72 Misc. 646. 

86. See cases passim infra this 
section; and §§ 996-1002. 

37. See cases infra this note. 

[a] Thus (1) where Crawford & 
M. Dig. § 9887 et seq. provided for as- 
sessment by the assessor with the as- 
sistance of the township board, and 
§ 9910, regarding omitted property, 
provided for its addition by the as- 
sessor, the township board had no 
duty to perform respecting such ad- 
dition and the assessor’s failure to 
act in conjunction with it in making 


the addition did not invalidate his ac- 
tion. Haynie v. Surplus Trading Co., 
297 S.W. 822, 174 Ark. 507. (2) A 
yeassessment of property previously 
escaping taxation by reason of errors 
in an individual assessment need not, 
whatever may be the rule as to re- 
assessment upon errors affecting the 
whole prior assessment, be made upon 
proceedings precisely similar to those 
required upon the original assess- 
ment, with reference to the commit- 
ment of a warrant to the collector. 
Hubbard vy. Garfield, 102 Mass. 72. 

38. See cases infra this note. 

[a] Illustration.—Under Revenue 
Act (1888) § 11, providing that the 
supplemental assessment for omitted 
property shall be -filed in the same 
manner as the original assessment 
roll, the formalities with respect to 
advertising are the same in the one 
case as in the other. Parker v. New 
Orleans Gas Light Co., 11 So. 32, 44 
La.Ann.. 753. 

39. See cases infra this note. 

[a] “Next annual assessment.”— 
Where Gen. L. (1923) § 846 authorized 
assessors to add omitted property for 
prior and current years at the “next 
annual assessment” after the omission 
was known, and property was mis- 
takenly left unassessed on the sup- 
position that it was exempt, which 
claim was disallowed by the courts in 
1926, although ,before expiration of 
the time for making the annual as- 
sessment for that year, the assessor’s 
power to add nevertheless was only 
such, under the statute, as to permit 
the addition to be made to the assess- 
ments for 1927, and a failure to add. 
to the roll for 1926 did not conclude 
the state’s right to make the addition. 
McCanna v. Narragansett Bd. of As- 
sessors, 187 A. 694, 48 R.I. 396. 

40. People ex rel. Stebbins v. 


Purdy, 129 N.Y.S. 273, 144 App.Div. 
361 [rev 125 N.Y.S. 986, 69 Misc. 367, 
and aff 96 N.E. 1127, 203 N.Y. 555]. 
See Clark v. Norton, 49 N.Y. 243 [aff 
58 Barb. 434] (dictum to the same 
effect). 

41. Trustees of Thayer Academy 
v. Board of Assessors of Braintree, 
122 N.E. 410, 232 Mass. 402; In re 
Tax Resettlements, 24 Pa.Dist. 1083. 

[a] Rule applied.—Under St. 
(1909) ¢ 490 pt 1 § 72, one aggrieved 
by taxes assessed upon him, within 
Six months after the date of his tax 
bill, may apply to the assessors for 
abatement, the limitation of three 
months after payment of tax, provid- 
ed for by c 490 pt 2 § 88, not applying. 
Trustees of Thayer Academy v. Board 
of Assessors of Braintree, 122 N.E. 
410, 232 Mass. 402. 

42. Schluderberg vy. City of Balti- 
more, 135 A. 412, 151 Md. 603. 

43. People ex rel. Suburban Inv. 
Co. v. Miller, 131 N.Y.S. 868, 73 Misc. 
214. vies ei weg Piha ee of In- 
carnation, -Y.S. 900, 91 App.Div. 
543 (holding that, where a ieeeaver 
was notified that a certain day would 
be the first day on which the asses- 
sors would meet to consider applica- 
tions for correction, and appeared by 
agent on that day to complain but 
after the assessors had adjourned, and 
again appeared the next day, when the 
assessors were in session, and pre- 
sented an application for corréction, 
the application was not too late al- 
though the assessors, in adjourning 
their first session, had not fixed any 
other time to receive applications for 
correction). 

44. State v. Manhattan Silver Min. 
Co., 4 Nev. 318; Overing v. Foote, 65 
N.Y. 263; Westfall v. Preston, 49 N. 


Y. 349; People v. Wells, 86.N.Y.S. 309, 


91 App.Div. 172; People v. Miller, 131 


For later cases, developments and changes in the law see Annotations, same title and section number, ° 
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be made by the assessors after such time.*® And 
thus, where a statute expressly states that, upon per- 
formance of certain described acts by the assessors, 
or by other taxing officials, or commencing from a 
fixed time thereafter, the assessors shall have no 


further power to change the assessments or alter | 


the assessment books so as to affect assessments, the 
assessors’ powers in this regard terminate upon the 
doing of the acts required.t* Under some statutes, 
although it is not expressly and in terms provided 
by the statute that the assessors’ power of altera- 
tion shall terminate, that effect has been given them 
by construction.47 Thus, under statutes providing 
that, on completion of the assessment, the assessor 
or assessors shall deliver the same to a designated 
official by whom certain acts incident to the tax 
are to be done,*® it has been held that the assessors 
are powerless to make any changes or corrections 
in the rolls after delivery to the official thus desig- 
nated, their power with respect to the assessments 
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held, where the statute provides for notice of com- 
pletion of the assessment roll to be given at a cer- 
tain time, that the assessors have no power to make 
corrections other than mere clerical corrections of 
defects apparent upon inspection of the assessment 
rolls, and certain changes of valuation pursuant to 
appheation by the taxpayer aggrieved, after notice 
is given of the completion of the assessment roll.5° 
So, under some statutes providing for assessment 
by a state board of particular kinds of property, 
as, for example, railroad and public utility property, 
and for certification to the respective counties of 
the amounts severally due them upon the assess- 
ment,°! it has been held that, when the board com- 
pletes the original assessment of the property by 
certification to the county officials of the amounts 
due, it becomes functus officio as to that year and 
cannot thereafter make any alterations or correc- 
tions in the current assessments of the property in- 
volved.®* However, the implication of a limita- 


terminating upon such delivery.*® 


N.Y.S. 868, 73 Misc. 214. 
eases infra notes 45—52. 

45. State Bd. of Tax Com’rs v. 
Belt R., etc:, Co., 130 N.E. 641, 191 Ind. 
282; Gannett v. City of Cambridge, 
105 N.E. 447, 218 Mass. 60; People v. 
Wells, 86 N.Y.S. 309, 91 App.Div. 172; 
People v. Barker, 47 N.Y.S. 1020, 22 
App.Div. 161 [dism 49 N.E. 775, 155 
N.Y. 308]; People ex rel. Julius Tish- 
man & Son vy. Cantor, 180 N.Y.S. 153, 
109 Misc. 495; People ex rel. More- 
wood Realty Holding Co. v.' Cantor, 
180 N.Y.S. 156. 

fa] Apportionment of duties 
among sessions.—Where a state board 
is vested with various powers, and 
four sessions of the board are pre- 
seribed by statute in which its duties 
are to be performed, with the dates 
for beginning and ending each ses- 
sion, and where the duties are speci- 
fically allocated among the sessions, 
it being provided that at the first the 
board shall assess certain special 
separately assessable property, at the 
second it may, under some circum- 
stances, review and revalue assess- 
ments of the first session, and at the 
third and fourth it shall perform oth- 
ers of its duties, unconnected with 
such separate assessments, revalua- 
tion at the fourth session of property 
assessed at the first is beyond the 
powers of the board and hence void. 
State Bd. of Tax Com’rs v. Belt R., 
etc. Co., 130 N.E. 641, 191 Ind. 282. 

[b] Issuance of certificate of error 
by board of assessors.—Hurd Rev. St. 
(1917) ce 120 § 308, authorizing the 
board of assessors to issue certificates 
of error in assessments of realty, 
provided they are issued before judg- 
ment or sale of the property, does 
not authorize certificates to be issued 
after judgment and order of sale of 
realty for unpaid taxes, and it is im- 
material that such certificates profess 
on their face to be of a prior date 
when the fact is otherwise. People 
v. Robert White & Co., 121 N.E. 553, 
286 Ill. 259, 2 A.L.R. 1052. 

[c] Statute held not to limit time 
for correction.—Ohio Gen. Code § 
5517, providmg that any determina- 
tion, finding, or order of the state 
tax commission may be reviewed and 
corrected by the commission on appli- 
eation of a party interested, which 
must be filed within sixty days after 
the finding is certified, has been held 
not to make an order fixing the 
amount of a tax against a corporation 
final after the. lapse of sixty days, or 
deprive the commission of jurisdic- 
tion to review it, especially in. view 
of Act May 20, 1915 (106 Ohio L. p 
425), which authorizes the commis- 
sion, “whenever” it finds that a tax, 
assessment, or charge was erroneous- 
ly charged, to make and certify the 


And see 


So it has been 


proper correction. Air-Way Electrie 
Appliance Corporation v. Archer, 8 
F.(2d) 669 [rev on other grounds 45 
S:Ct..12). 266. 0.S. :Ul.-69 ibid. 169). 

46. C. P. Kimball & Co. v. O’Con- 
nell, 104 N.B. 1029, 263 Ill. 232; State 
v. Buckeye Pipe Line Co., 14 OhioN.P. 
N.S. 401, 411 [quot Cyc]; Local Im- 
provement Dist. v. Walters, 1 Alta.L. 
188. See Com. vi Pennsylvania Co., 
23 A. 549, 145 Pa. 266 (to the same 
effect). 
~ [a] Questions of law, as well as 
questions of fact, are placed beyond 
the assessor’s authority to; reconsider 
and review after performance of the 
acts which, by statute, are designated 
as terminating their powers. State v. 
Sher ee Pipe Line Co., 14 OhioN.P.N. 

oyna Oil 

47. See cases infra notes 48-52. 

[a] Payment in good faith and 
voluntarily of a tax as levied and as- 
sessed has been held to prevent any 
subsequent correction of. the assess- 
ment by the assessor. Cleveland, etc., 
R. Co. v. Ensley, 89 N.E. 607, 44 Ind. 
App. 538. 

48. See statutory provisions; 
cases infra notes 49, 52. 

49. Cal.—San Diego & A. R. Co. v. 
California State Board of Equaliza- 
tion: 127 “Ps 71535 164% Call i4in “See 
Johnson v. Malloy, 16 P. 228, 74 Cal. 
430 (to the same effect). } ‘ 

Conn.—Bridgeport Brass Co. 
Drew, 128 A. 418, 102 Conn. 206. 

Kan.—Gibbins v. Adamson, 24 P. 51, 
44 Kan. 203. 

Nev.—State v. Manhattan Silver 
Min. Co., 4 Nev. 318. 

R.I.—McCanna v. Board of Asses- 
sors of Narragansett, 137 A. 694, 48 
R.I. 396; Quimby v. Wood, 35 A. 149, 
19 R.I. 571: Sullivan v. Peckham, 17 
A. 997, 16 R.I. 525. 

Vt.—Bellows v. Weeks, 41 Vt. 590; 
Downing v. Roberts, 21 Vt. 441. 

Wash.—Lewis v. Bishop, 53 P. 165, 
19 Wash. 312. } 

Wis.—State v. Mirlach, 182 N.W. 
331, 174 Wis. 11. See State v. Krum- 
enauer, 115 N.W. 798, 135 Wis. 185 
(dictum to the same effect). 

[a] Im Colorado assessors have no 
authority, under the statutes and con- 
stitutional provisions applicable, to 
make changes or corrections in the 
total assessed valuation of county 
taxes, other than those as to which 
specific exceptions are made by stat- 
ute, after they have delivered the 
abstract of assessment to the state 
auditor. City and County of Denver 
v. Pitcher, 129 P. 1015, 54 Colo. 203. 

[b] Change by direction of anoth- 
er.—(1). Where it is provided that, 
after delivery to a specified board or 
officer, the assessor shall be powerless 
to change or correct the assessment 
unless directed to do so by such board 


and 


Vv. 


or officer, a change by the assessors 
may nevertheless be validly made aft- 
er delivery upon direction, and it is 
unnecessary for this purpose that the 
direction should be in any particular 
form, an informality in this regard 
not being sufficient to invalidate the 
correction (Savings, ete., Soc. v. San 
Francisco, 80 P. 1086, 146 Cal. 673), 
(2) and, indeed, where the correction 
as made is assented to by the board or 
officer authorized to direct it, it has 
been held immaterial that no such 


prior direction has been given and ~ 


sufficient that the board or officer ac- 
quiesces, it being unnecessary to go: 
through the manual work of restoring 
the original entry and again making 
the same Change (Savings, etc., Soc. v. 
San Francisco, supra). 

50. People v. Forrest, 96 N.Y. 544 
[aff 30 Hun 240]; 


701); 
People ex rel. Suburban Inv. Co. i 
Miller, 131 N.Y.S. 868, 73 Mise. 214; 
Burger v. Farrell, 100 N.Y.S. 638, 56 
Mise. 497. 
County Sav. Bank v. Lewis, 234 N.Y.S.. 
457, 226 App.Div. 182 [rev 233 N.Y.S. 
107, 133 Mise. 499]; Sexton v. Pepper, 
28 Hun (N.Y.) 31 (both dictum to the 
same effect). 
W. 559, 163 Wis. 101 (holding that a 
taxpayer has the right to presume 
that the assessment roll was not 
changed after his inspection thereof, 
and that the taxing authority cannot 
claim that, after such inspection, the 


taxpayer relies upon its remaining un- 


changed at his own risk). 
“After the completion of the roll, 


and the formal notice of that com- 


pletion, assessors are without juris- 
diction to change either the persons 
or property assessed, or the adjudged 
valuation of the latter, except upon 
complaint of the party aggrieved.” 
People v. Forrest, 96 N.Y. 544, 547 


[quot New York City v. Smith, 70 


N.Y.S. 702, 705, 61 App.Div. 410]. 

[a] Verbal statement to taxpayer, 
at or about the time of giving the 
required notice, that certain property 
will be added after the completion of 
investigations then being made, is not 
in compliance with any statute and 
does not save a subsequent addition 
pursuant to such investigations from 
the invalidity incurred by reason of 


expiration of the assessors’ power to 


act. Overing v. Foote, 65 N.Y. 263. 
Time for correction of clerical er- 
rors or corrections pursuant to ap- 
plication see infra text and note 59. 
51. See statutory provisions; and 
cases passim supra §§ 818-862. 
52. Prairie Oii, etc., Co. v. Cruce, 
147 P. 152, 45 Okl. 774. 


See People ex rel. Albany 


State v. Kotecki, 157 N.. 
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tion of time in all of the above situations®* is not | erence to only some of the corrections or changes 


universally assented to, and it has been held, ac- 
cording to some authority, that the assessors’ power 
of correction is not terminated by delivery of the 
assessment books to the officer designated to receive 
them.®* When application for correction is sea- 
sonably made, the assessors should act upon such 
application within a reasonable time thereafter.°° 
When a time is stated within which applications may 
be made, but no time is stated within which cor- 
rections must be made, correction may be made pur- 
suant to an application seasonably filed although 
made after expiration of the time appointed for 
making application.°® Under statutes providing 
that the assessors shall, upon completion of the as- 
sessment roll, give notice of that fact and that they 
will meet at a specific time and place to review the 
assessment and consider applications for its correc- 
tion, and further providing that they shall retain 
the roll for a certain time thereafter,°? while they 
are held to have no power, after the date fixed in 
the notice of completion, to make any changes or 
corrections other than corrections of certain clerical 
errors and alterations of specific kinds upon ap- 
plication of taxpayers considering themselves ag- 
grieved,®*® it is held that, as to matters falling with- 
in the exceptions of clerical corrections or correc- 
tions upon application, their power of correction 
does not expire after the date appointed in the no- 
tice for the completion of the roll, but continues 
thereafter for the whole of the time provided by 
statute for them to retain the assessment roll in 
their possession and under their control.*° 

Failure of assessors to. meet on grievance day. has 
been held to be a mere irregularity and not a ju- 
risdictional error, and hence to be available only 
upon direct, and not upon collateral, attack.*° 

Effect of action by reviewing board on assessors’ 
“ power to correct. After assessments have been con- 
sidered and fixed by reviewing boards or officers, it 
has been held, the assessors no longer have any pow- 
er to make any corrections respecting the assess- 
ments thus passed upon.®?. 

Limitations on particular corrections as affecting 
other changes. 


A time limitation stated with ref- | 


which the assessors are authorized or directed to 
perform has been héld to have no application to 
other of their powers or duties.°? Thus, where a 
state board of equalization is made the assessor of 
some particular kinds of property, limitations as 
to the time in which it may review and change its 
determination in equalization proceedings do not 
apply to acts done by it as an original assessing 
body.®* There is, however, authority holding that 
limitations:on the time for action with respect to 
additions of property omitted for the current year 
apply to the adding of omissions for prior years al- 
though no such requirement is specifically imposed 
by statute.®4 4 
Extension of time for correction or application. 
When a date is fixed, by which time the assessors 
are required to have performed certain duties whose 


performance puts an end to their right to make 


alterations in the assessment, the fact that the as- 
sessors, through inability or otherwise, have not 
performed the acts in question on the specified date 
does not extend the time within which they may 
make alterations.*®© An adjournment of the asses- 
sors, acting as reviewers, to a day later than that 
fixed by law for the meeting at which their power 
to make specified changes is to end does not author- 
ize the making of the changes thus specified at such 
adjourned meeting. Where, however, it is pro- 
vided that, upon consent by some other officer des- 


ignated by statute, the assessors may make correc-. 


tions of a specified kind, even after the date upon 
which their independent power of correction ends,®* 
corrections of the kind dealt with by the statute 
may be validly made after such time where the 
consent of the proper officers is had.68 Under a 
statute providing that no tax shall be remitted, can- 
celed, or reduced. after expiration of- the time al- 
lowed for correction, unless applicant ‘satisfy the 
assessors that he was prevented by absence or illness 
from applying for a correction,®® it is contemplat- 
ed that the cause preventing correction shall have 
continued throughout the whole, or substantially the 
whole, of the period appointed for the making and 
consideration of applications for correction,’® and 


53. See supra text and notes 48-52. 

54. Farmers’, etc., Bank v. Van- 
dalia, 57 Ill.App. 681. 

fa] In Louisiana the state tax 
commission, under Act (1918) No. 120 
§§ 2, 4, providing that that body, 
which is the state assessing agency, 
may correct or change property as- 
sessments even after delivery of the 
roll to the collector, by directing the 
collector to make a change, may ef- 
fectually order a reduction of valua- 
tion after such delivery, and the tax 
collector must make the change di- 
rected, even though the state auditor 
has given him no-_orders with refer- 
ence thereto. State v. Landry, 127 So. 
618, 170 La. 251. 

55. Shawmut Mills v. Fall River 
Bd. of Assessors, (Mass.) 171 N.E. 
434; Taber Mill v. Abrams, 158 N.E. 
667, 261 Mass. 432. 

56. In re Tax Resettlements, 24 
Pa.Dist. 1083. 

57. See statutory provisions; 
cases infra note 59. 

58. See supra text and note 50. 

59. People v. Westchester County, 
15 Barb. (N.Y.) 607; Kal Israel, etc., 
Cong. v. New York, 1 N.Y.S. 35 [aff 5 
N.Y.S. 608, 52 Hun 507]. 

[a] Determination of taxable 
status.— Where, upon application, the 


and 


assessors may not only decrease valu- 
ations but may strike property from 
the list as nontaxable, the exception 
permitting the making of corrections 
upon application, after the date of 
completion of the roll as fixed in the 
notice and for’as long as the asses- 
sors retain control of the assessment 
list, is applicable to permit them, in 
a proper case, to determine during the 
whole period of such control whether 
property is taxable, to be retained 
on the list, or nontaxable, to be 
stricken therefrom. Kal Israel, ete., 
Cong. v. New. York, 1-N.Y.S. 35. [aff 
5 N.Y.S. 608, 52 Hun: 507]. 

60. In re Young, 56 N.Y.S. 861, 26 
Misc. 186. i 

61. Bridgeport Brass Co. v. Drew, 
128 A. 413, 102 Conn. 206; Crommelin 
v. Finn, 221 N.Y.S. 254, 129 Mise. 252. 

62. See case infra this note, 

[a] Addition of omitted property. 
—Under statutes providing respec- 
tively that, when the assessor shall 
discover any property which has es- 
caped taxation in former years, he 
shall assess it for such years, and 
that, after returning his roll, the as- 
sessor may add anything thereto at 
any time before action thereon by the 
supervisors, and that the collector of 
taxes shall assess such persons and 


property as have not been assessed 
by the assessor, it is the duty and 
within the authority of the assessor 
to assess as property property which 
has escaped taxation in former years, 
even after action on the assessment 
roll by the supervisors, the limitation 
as to addition of current omissions 
having no application to back assess- 
ments for prior years. State ex rel. 
Dist. Atty. v. Simmons, 12 So. 477, 
70 Miss. 485. 

_63. Abreu v. State Tax Commis- 
Sion, 224 P. 479, 29 N.M. 554 [foll 
Jackson v. State Tax Commission, 224 
P. 482, 29 N.M. 561]. 

64. Overing v. Foote, 65 N.Y. 263. 

65. People v. Keefe, 104 N.Y.S. 
154, 119 App.Div. 713.- 

66. New York City v. Smith, 70 N. 
Y.S. 702, 61 App.Div. 410. 

67. See statutory provisions; 
cases infra note 68. 

68. Pasadena University v. Los 
Angeles County, 214 P. 868, 190 Cal. 
786; San Luis Obispo County v. White, 
27 P. 756, 24 P. 864, 91 Cal. 432 [aff 
21 PA wibk, 91 Cal. 432q. 

69. See statutory provisions; 
cases infra note 70. 

70. People v. Feitner, 


and 


and 
54 N.Y.S. 


902, 35 App.Div. 490. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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§§ 996-997] é 
the fact that, for a short time at the end of the pe- 
riod, a taxpayer has been prevented by absence or 
illness from making application, does not extend 
the time in which applications or corrections may 
be made, if for the earlier part of such period, con- 
stituting a substantial portion thereof, he has neg- 
lected to seek correction.‘: Where, after expiration 
of the time limited for corrections or changes by 
the assessors, the taxpayer requests them to reopen 
the matter, it thereby waives the right to object 
to their authority to rehear and redetermine, and 
they may proceed to act with reference to the as- 
sessment in the same manner as if the hearing were 
within the time when they are authorized to act.?? 

[§ 997] c. Application for Review or Correction. 
Where an assessor or assessing officer is empowered 
to make particular corrections or alterations upon 
application by a designated person, the existence 
of the application prescribed by the statute is a 
condition precedent to the exercise of the power, 
without which attempted alterations are invalid. 
It is immaterial that an application actually is made 
and that the assessors in fact change or correct the 
assessment, if the action taken does not vest upon 
the statutory application as its basis.7* If the form 
of application prescribed by statute is not strictly 
eomplied with, the assessors, whatever their right 
to act, are under no duty to do so;*® but, although 
the application is somewhat informal, if no objec- 
tion is made to it on that point and it is treated 
as a sufficient application, the informality does not 
destroy its existence or effect as an application.7® 
Where provision is made for review upon applica- 
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‘tion of any person aggrieved, an application, upon 


which the assessors may act. must be made by a 
person aggrieved.’7 In the absence of statutory 
provisions to the contrary, applications have been 
held sufficient to entitle taxpayers to be heard con- 
cerning correction of their assessments, although 
made orally,7® and although made to one only of 
several members of a board of assessors;7® but 
where the language of the statute calls for an ap- 
plication in writing, oral applications have been 
disregarded as insufficient.2° Where the require- 
ment of an application is stated with reference to 
certain corrections by assessors but not as to others, 
no application is necessary in the latter class of 
cases, and the board may act upon its own initia- 
tive.§! 

Statement of grounds for correction. Where, in 
making application for correction, applicant is re- 
quired by statute to file a statement under oath 
specifying the respect in which the assessment is 
incorrect, verification to be by the taxpayer or some 
person acquainted with the facts and authorized to 
make the statement,®? the protesting statement and 
verification may be made by an agent of the tax- 
payer’? and may be made upon information and 
belief.°4 The knowledge required to enable one to 
make and verify the required supplementary state- 
ment need not be a personal knowledge of the 
facts.8° The requirement that such statement shall 
set out in what respects the assessment is incorrect 
has been held to be met by pointing out the error 
complained of without a specification of all the facts 
constituting the error,°® and hence general aver- 


71. People v. Feitner, supra. 

72. People ex rel. Claire Belle 
Dresses v. State Tax Commission, 224 
N.Y.S. 140, 221 App.Div. 471 [aff 162 
N.E. 527, 248 N:Y. 568]. 

73. See cases infra this note. 

[a] Addition of omitted property. 
—Where Code § 4741 authorized an 
assessing board to add property omit- 
ted from taxation when notified to do 
so by the state revenue agent, such 
notification was indispensably requi- 
site to existence of the power, and ad- 
dition made upon notification by the 
attorney-general, rather than one by 
the state revenue agent, was invalid. 
Mississippi R. Commission v. Western 
Union Telegraph Co., 65 So. 505, 107 
Miss. 442. : 

[b] Presumption.—Where action 
must be upon application, it has been 
held that it will be presumed that the 
assessors acted pursuant to an ap- 
plication. People v. Goldberg, 163 N. 
EB. 781, 332 Tl. 346. Tee 

74. Mississippi R. Commission v. 
Western Union Telegraph Co., 65 So. 
505, 107 Miss. 442. 

75. People v. Westchester County, 
15 Barb. (N.Y.) 607. 

Defects in application as ground of 
defense to certiorari proceedings see 
infra § 1104. : J 

76. <Air-Way fElectric Appliance 
Corp. v. Archer, 3 F.(2d) 669 Lrev on 
other grounds 45 S.Ct. 12, 266 U.S. 71, 
69 L.Ed. 169]. And see cases infra 
notes 91, 93. 

77. People v. Neff, 44 N.Y.S. 46, 15 
App.Div. 8 [aff 51 N.E. 1093, 156 N. 
Yo TOL]. 

“Aggrvieved persons” defined see 2 C. 
J. p 973 notes 29-51. : 

Persons aggrieved within New York 
statute respecting assessorial review 
and certiorari see infra § 1105. 

78. Shawmut Mills v. Board of 
Assessors of City of Fall River, 
(Mass.) 171 N.E. 434. 

, 79. Shawmut Mills v. Board of As- 
sessors of City of Fall River, supra. 

[a] That other members were not 
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informed of application, either by the 
taxpayer or by the member to whom 
application was made, has been held 
not to destroy the sufficiency of the 
application. Shawmut Mills v. Board 
of Assessors of City of Fall River, 
(Mass.) 171 N.E. 434. 

80. People v. Miller, 131 N.Y.S. 
868, 73 Mise. 214. See People v. 
Feitner, 79 N.Y.S. 309, 310, 77 App.Div. 
428 (stating that ‘pursuant to the 
provisions of [the applicable statute] 
A es the application . . . is re- 
quired to be in writing’). But see 
People v. Kilborn, 72 N.Y.S. 133, 35 
Mise. 599 (holding that the assessors 
might waive written application by 
receiving and acting upon an oral ap- 
plication without objection thereto). 

81. See case infra this note. 

[a] Rule applied.—Where the as- 
sessors were authorized to make 
abatements upon application, and to 
make corrections, no provisions re- 
garding an application being stated in 
eonnection with the latter power, they 
might make corrections although no 
application for the purpose was made 
to them. City of Belfast v. Hayford 
Block Co., 115 A. 282, 120 Me. 517. 

82. See statutory provisions; 
cases infra notes 83-87. 

83. People v. Webster, 63 N.Y.S. 
574, 49 App.Div. 556; People v. John- 
son, 51 N.Y.S. 388, 29 App.Div. 75. 

{a] Limitation on rule.—(1) 
Agents authorized to sign and verify 
the application must, however, be 
such as fulfill the statutory qualifica- 
tions; thus, where the statute pro- 
vides for such action by the owner 
or some person authorized by him, who 
has knowledge of the facts stated in 
the application, no agent without such 
knowledge may act in this connec- 
tion; and thus the application cannot 
be made or verified, so as to be valid, 
by a corporation incorporated for the 
purpose of securing, and employed by 
the taxpayer to secure, a reduction of 
the assessment and in no other way 
connected with the taxpayer; nor 


and 


can application be validly made in 
behalf of the taxpayer by an agent of 
such independent corporation. Peo- 
ple ex rel. Trojan Realty Co. v. Purdy, 
162 N.Y.S. 56, 174 App.Div. 702. (2) 
But where the taxpayer, subsequent to 
the application, ratifies the action of 
the agent employed by such corpora- 
tion so as to make such agent his 
agent, the ratification takes the place 
of a prior authorization and the appli- 
cation, if valid in other respects, is 
sufficient. People v. Purdy, 116 N.E. 
39,0, 221 N.Y. 481. 

[b]: Presumption of knowledge.— 
The tax agent of a corporation will be 
presumed to have such knowledge of 
the facts relating to an assessment as 
to make him competent within the 
meaning of the statute, and the 
sources of his knowledge need not be 
stated. People v. Webster, 63 N.Y.S. 
574, 49 App.Div. 556. 

[e] Unsigned verification.—Where 
the duly authorized agent of a cor- 
poration applying for tax remission 
signed the application, and was named 
in the affidavit attached thereto, al- 
though he did not sign it, the verifica- 
tion was held sufficient to support the 
application. People v. Campbell, 34 
N.Y.S. 801, 88 Hun 544. 

84. People v. Webster, 63 N.Y.S. 
574, 49 App.Div. 556; People v. John- 
son, 51 N-Y.S. £388, 29° App. Diva, 753 
People v. Campbell, 34 N.Y.S. 801, 88 
Hun 544. 

85. People v. Webster, 63 N.Y.S. 
574, 49 App.Div. 556; People v. John- 
son, .51) N. Y.S.) 388,20 ‘App. Div. ‘75, 

86. People ex rel. New York O. & 
W. R. Co. v. Wakeman, 128 N.Y.S. 
506, 143 App.Div. 816; People v. Web- 
ster, 68 N.Y.S. 574, 49 App.Div. 556. 

[a] Alleged erroneous failure to 
deduct debts.—Where it was claimed 
that the assessors had failed to make 
proper deductions of outstanding 
debts as authorized by a statute di- 
recting valuations of property, after 
deduction of just debts, it has been 
held that the appiication is sufficient 
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ments that property is assessed for more than its 
full value, that it is overassessed proportionally 
to all the other property in the district, and the 
like, are sufficient.87 While, however, the complaint 
is not necessarily judged by the strict rules of plead- 
ing, it must clearly and definitely set forth the 
grounds on which the revisory power of the assessors 
is invoked and show on its face that applicant is 
entitled to relief;* and mere general allegations 
- of illegality in the assessment, not specifying the 
nature of the particular defect complained of, are 
insufficient to raise for consideration any defects 
additionally to those set out elsewhere in the state- 
Where illegality is claimed to exist by 
reason of a double assessment, the complaint should 
state facts from which it can be seen what property 
is claimed to have been subjected to double tax- 
The only matters concerning the applica- 


ment.°® 


ation.°° 
tion necessary to the exercise of 


that, within the time fixed by statute, an applica- 
tion by the proper person shall be presented to the 
assessors, which, if required by statute, shall be in 


where it alleges overvaluation or in- 
equality, and that it need not set 
forth the fact that such results arose 
from a failure to make proper deduc- 
tions for debts. People v. Moore, 11 


[b] “So far as_ practicable.”— 
Where a statute respecting a separate 
assessment proceeding for special 
franchises (Tax L. § 290) provides 
that the provisions of the general as- 
sessment law respecting an applica- 
tion for review shall apply to applica- 
tions for review of special franchise 
assessments, “so far as practicable,” 
an application in such case need not 
comply strictly with the requirements 
for applications to review assessments 
generally, and if applicant sets forth 
all the information available as to 
grounds of objection, fuller informa- 
tion being wanting because of the 
manner of assessment employed with 
respect to corporate franchises, the 
application is not susceptible to at- 
tack because of insufficiency of state- 
ment of the grounds of objection. 
People ex rel. Long Island R. Co. v. 
State Board of Tax Com’rs, 131 N.E. 
896, 2381 N.Y. 221. 

87. People v. Webster, 63 N.Y.S. 
574, 49 App.Div. 556; People v. Moore, 
11 N.Y.St. 859. 

[a] Application held sufficient to 
allege ground of: (1) Overvaluation. 
People v. Feitner, 70 N.E. 1106, 178 N. 
Y. 577; People v. Feitner, 61 N.E. 763, 
168 N.Y. 441; People v. Wakeman, 128 
N.Y.S. 506, 143 App.Div. 816; People 
v. Barker, 43 N.Y.S. 1015, 14 App.Div. 
412 [dism 49 N.E. 884, 155 N.Y. 3221; 
People v. Cantor, 188 N.Y.S. 885, 115 
Mise. 519; People v. Feitner, 68 N.Y.S. 
591, 33 Misc. 293; People v. Weels, 
92 N.Y.S. 769. (2) Inequality. Peo- 
ple v. Feitner, 70 N.EB. 1106, 178 N.Y. 
577; People v. Christie, 21 N.E. 1024, 
115 N.Y. 158; People v. Wakeman, 
128 N.Y-S. 1. 506,:-143.. App. Div. 816; 
People v. Feitner, 68 N.Y.S. 591, 33 
Misc. 293. 

88. People v. Feitner, 79 N.Y.S. 
309, 77 App.Div. 428; People v. New 
York Tax, etc., Comm’rs, 33 Barb. 116, 
523 Lrev on other grounds 23 N.Y. 224, 
21 How.Pr. 385]; People ex rel, 
American Mfg. Co. v. Gifford, 235 N. 
Y.S. 578, 134 Misc. 487. 

[a] Statement held insufficient as 
allegation of: (1 Overvaluation. 
People v. Feitner, 79 N.Y.S. 309, 77 
App.Div. 428; People v. Feitner, 61 
N.Y.S. 4382, 45 App.Div. 542 [aff 58 
N.Y.S. 869, 27 Mise. 384]. (2) In- 
equality. People v. Kaufman, 106 
N.Y.S. 305, 121 App.Div. 597; People 
v. Feitner, 64 N.Y.S. 539, 51 App.Div. 
178 [aff 68 N.Y.S. 883]; People v. 
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Feitner, 61 N.Y.S. 432, 45 App.Div. 
542 [aff 58 N.Y.S. 869, 27 Misc. 384]; 
People v. Wells, 92 N.Y.S. 769. 

89. Brown v. Otis, 90 N.Y.S. 250, 
98 App.Div. 559; People v. Carmichael, 
118 N.Y.S. 354, 64 Misc. 271 [aff 125 
N.Y.S. 1151, 189 App.Div. 925]. 

[a] Rule applied.—The objection 
that land is indefinitely described is 
not raised, under Tax L. (L. [1896] 
p 810 c 908) § 86, providing that a 
statement shall be filed specifying the 
respect in which the assessment is 
incorrect, by a statement which, after 
specific objections not covering the 
matter, recites “that said assessment 
is illegal, in that it is not made in ac- 
cordance with the provisions of the 
statute regulating such assessments,” 
and prays merely that the assessment 
be reduced to a certain amount. Peo- 
ple v. Carmichael, 118 N.Y.S. 354, 64 
Misc. 271 [aff 125 N.Y.S. 1151, 139 App. 
Div. 925]. 

90. People ex rel. Dexter Sulphite 
Pulp & Paper Co. v. Hughes, 215 N.Y. 
S. 710,216 App.Div. 626 [rev on other 
grounds 157 N.E. 922, 246 N.Y. 35]. 

91. People ex rel. Empire Mort- 
gage Co. v. Cantor, 180 N.Y.S. 139, 
190 App.Div.. 512; People v. Cantor, 
188 N.Y.S. 885, 115 Mise..519. Com- 
pare People v. Kilborn, 72 N.Y.S. 133, 
35 Misc. 599 (holding that an oral 
application, seasonably made, without 
any accompanying written verified 
statement setting forth the grounds 
of objection, if. received and acted 
upon by the assessors without objec- 
tion, might constitute a _ sufficient 
basis for correction, on the principle 
of waiver of a written application). 

92. People v. Cantor, 180 N.Y.S. 
139, 190 App.Div. 512. 

93. People v. Cantor, supra; Peo- 
ple v. Ouderkirk, 105 N.Y.S. 134, 120 
App.Div. 650; People v. Webster, 63 
N.Y.S. 574, 49 App.Div. 556; People 
v. Johnson, 51 N.Y.S. 388, 29 App.Div. 
75; People v. Cantor, 188 N.Y.S. 885, 
115 Misc. 519. See People v. Moore, 
11 -N.Y.S. 859 (to the same effect). 

[a] Defects not apparent upon 
face of application, such as the fact 
that it has been signed and verified 
by one not authorized to do so, are 
not waived, however, by the as- 
sessors’ having acted upon the ap- 
plication to the extent of looking into 
the complaint. People ex rel. Trojan 
Realty Co. v. Purdy, 162 N.Y.S. 56, 
174 App.Div. 702. 

[b] Receiving unverified applica- 
ticn and acting thereon without ob- 
jection has been held to waive the 
defect arising from lack of verifica- 
tion. People ex rel. W. T. Grant Real- 
ty Corporation v. Clinton, 245 N.VY.S. 


rem 
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writing and shall state the grounds of the objection, 
procedural matters, such as the form of the com- 
plaint and the particularity with which the prop- 
erty shall be described, or the objections specified 
not being jurisdictional.®! If the assessors deem the 
application or statement insufficient, they may and 
should refuse to act upon it,®? and if they accept 
the statement made without objection, and without 
requiring the production of witnesses, they must 
be deemed to have waived any other or different 
statement ;°* conversely, if there are grounds of 
objection existing at the time of application which 
are not stated therein, applicant cannot thereafter 
avail himself of them.°* 

Effect of illegality. Where the application made 
is tainted with illegality in its inception, the whole 
proceeding is void.®® 

[§ 998] d. Notice. 
tions, it is required that the assessors, upon mak- 
ing corrections or alterations of designated charac- 
ter, shall give notice to the taxpayer affected by 
A number of decisions exist holding 


By statute in some jurisdic- 


544,-138 Misc. 333; People ex rel. 
Glen Head Realty Co. v. Garland, 131 
N.Y.S. 180, 72 Mise. 413. 

[ec] Successive applications.— 
Where the taxpayer applies to the 
assessors and secures relief accord- 
ing to his application and where 
shortly thereafter he files another ap- 
plication claiming ,a further correc- 
tion, which application is received by 
the assessors and acted upon un- 
favorably to his claim, the fact that 
they have received and acted on the 
second application without objection 
that it could not be made after the 
former application had been acted on 
amounts to a waiver of the right to 
assail it on that ground. People v.. 
Barker, 47 N.Y.S. 958, 22 App.Div. 120 
[aff 49 NV. 1102, 155° Nox 661]. 

94. People v. Feitner, 79 N.Y-.S. 
309, 77 App.Div. 428. 

95. People v. Purdy, 162 N.Y.S. 56, 
174 App.Div. 702. 

[a] Corporate practice of law.— 
An application having a basis in a 
contract illegal in that it involves the 
practice of law by a corporation is, 
vitiated by such illegality. People v. 
Pir seh 162 N.Y.S. 56, 174 App.Div. 


[b] Ratification.—A: subsequent 
ratification may, under some circum- 
stances, be sufficient to remove the 
taint of illegality and validate the ap- 
plication. People v. Purdy, 116 N.E. 
390, 221 N.E. 481. 

96. See statutory provisions; and 
i te infra this note; and notes 97— 


[a] Particular corrections or 
amendments as to which notice has 
been required include: (1) Addition 
of omitted property. People v. Ward, 
105 Ill. 620; Deniston v. Terry, 41 N. 
EH. 148, 141 Ind. 677; Three Rivers v. 
Smith, 58 N.W. 481, 99 Mich. 507; 
People v. Brooklyn Bd. of Assessors, 
92 N.Y. 430. See People v. Purdy, 129 
N.Y.S. 273, 144 App.Div. 361 [rev 125 
N.Y.S. 986, 69 Misc. 367, and aff 96 
N.E. 1127, 203 N.Y. 555] (recognizing 
the rule). (2) Increases of assessed 
valuation. People v. Ward, supra; 
Louisiana Long Leaf Lumber Co. v. 
Vines, 103 So. 771, 158 La. 288; Relfe 
v. Columbia L. Ins. Co., 11 Mo.App. 
374; People ex rel. George Kemp Real 
Estate Co. v._O’Donnel, 91 N.E. 276, 
198 N.Y. 48; People v. Wells, 74 N.E. 
878, 182 N.Y. 319; People v. Wells, 73 
N.E. 1025, 181 N.Y. 252; People v. 
Forrest, 96 N.Y. 544 [aff 30 Hun 240]; 
People v. Wells, 96 N.Y.S. 309, 91 App. 
Div. 172. Compare Apgar v. Hay- 
ward, 18 N.E. 85, 110 N.Y. 225 (hold- 
ing, under L. [1866] e 761, subjecting 
the real estate of banks to ordinary 
taxation, and providing for the as- 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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the notices given to have been sufficient.°7 The suf- 
ficiency of the notice is not subject to be assailed 
where the taxpayer affected has had actual notice 
within the time prescribed by statute and has vol- 


untarily appeared pursuant thereto to resist the 


proposed action of the assessor.°* Moreover, the 
requirement of notice, appearing in statutes con- 
cerning review and correction by assessors, is op- 
erative only as to matters in connection with which 
it is stated, and does not apply to the primary val- 
uation of property.°® Under some statutes, the 
duty to give notice does not exist in cases where 
there has been a willful failure on the part of the 
taxpayer to file a return or a fraudulent false re- 
turn made, and, where there are such provisions, 
although a failure to give notice will invalidate 
corrections or alterations generally of the charac- 
ter of the one made, it will have no such result in 
cases where no return or a false return brings the 
taxpayer within the terms of the exception.2, How- 
ever, it has been held by the federal supreme court, 
resolving a conflict in the decisions of the state, 
that, even where there has been a failure to make 
return for taxation, at least where such failure is 
not fraudulent but is in consequence of a bona fide 
belief on nontaxability of the property on the part 
of the taxpayer, there must be notice or opportunity 


sessment of the stock after deducting ; 95. 
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for a hearing given the taxpayer at some stage in 
the proceedings for assessment and enforcement of 
a tax on omitted property, or the proceedings will 
Ege en the requirement of due process and be 
void. 

[§ 999] e. Conduct of Hearing or Review. Pro- 
ceedings before assessors, acting as reviewers, are 
not governed by the rules of practice prevailing 
in civil actions,* and minor informalities or irreg- 
ularities do not vitiate them.® In cases, at least, 
where they act judicially, the assessors, acting as 
reviewers, have power to administer oaths,* and to 
hear testimony;? and it is their duty to weigh the 
evidence,® to judge its credibility,® compare it with 
the law, and decide the question which is to be de- 
termined.1° Where an assessing board is authorized 
to correct its assessments upon application by the 
taxpayer, the latter is entitled to have his appli- 
cation considered and determined by the tax com- 
mission as such, and, in order to affect his rights, 
the action taken must be by the board as a body.11 

Examination of witnesses and taking of testi- 
mony. The assessors may examine witnesses on’ 
their own behalf,1? or may require applicant to 
produce witnesses to be examined in support of 
the application.1* Further, it is proper for appli- 
cant to request an opportunity to examine witness- 


[b] Opportunity to contest assess- 


the assessed value of the real es- 
tate, and L. [1859] c 302, providing 
that anyone aggrieved by an assess- 
ment may, before the 1st of May, 
make application to have the same 
corrected, and the commissioners, if 
they judge the assessment erroneous, 
may correct it, and authorizing the 
commissioners at any time before 
the 2d of April to increase any as- 
sessed valuation, but not without giv- 
ing notice to the party affected by the 
increase, twenty days before the clos- 
ing of the books, which were closed 
on the Ist of May; that, where the 
assessed valuation of the real estate 
of a bank was reduced upon appli- 
cation made April 30, the commission- 
ers might increase proportionately 
the assessment on the stock, although 
the required notice of such increase 
was then impossible). (3) Reassess- 
ment. People v. Garland, 131 N.Y.S. 
180, 72 Mise. 413. (4) Restoration on 
reconsideration of amount of reduc- 
tion formerly granted. People ex rel. 
Julius Tishman & Son v. Cantor, 180 
N.Y.S. 153, 109 Misc. 495; People v. 
Cantor, 180 N.Y.S. 156. See People v. 
Barker, 33 N.Y.S. 190, 86 Hun 240 (so 
holding as to a partial restoration). 

[b] General and personal notice.— 
Under the tax laws applicable to the 
city of New York, it is provided that 
the assessors shall give a general 
public notice of the completion of the 
assessment, which is all the notice 
required save in those cases where 
they change or correct_the valuation 
after such notice, and while their 
power of correction exists, and that, 
in the case of such changes, they shall 
give a personal notice of the change 
to the taxpayer affected thereby, 
which is additional to the general no- 
tice, and such provisions satisfy the 
requirement of due process of law. 
People v. Wells, 73 N.H. 1025, 181 N.Y. 
252. ; 

[ec] Required notice is personal 
right of taxpayer, and any insuffi- 
ciency in this regard is not available 
as a basis of objection to any person 
other than the one whose assessment 
is affected by the correction as to 
which notice is required. State v. 
Rural High School Dist. No. 1, 245 P. 
1045, 121 Kan. 132. 

97. Heidenway v. Harding, 168 N. 
E. 630, 336 Ill. 606; People v. Brook- 
lyn Bd. of Assessors, 92 N.Y. 430; 
Union Coal Co. v. Cooner, 27 Pa.Super. 


‘notice is given. 


[a] Notice by publication has been 
held sufficient, although no personal 
In re McLean, 6 N. 
Y.S. 230, 3 Silv.Sup. 314. 

[b] Notice of reviewing board 
meeting subsequent to assessor’s cor- 
rection.— Where, by statute, assessors 
are authorized or directed to reassess 
the whole of a certain taxing district, 
and no notice is provided for such re- 
assessment proceedings but it is pro- 
vided that notice shall be given of 
the meeting of a reviewing board to 
pass upon the reassessed valuations, 
at which the taxpayer may appear 
and be heard, the system of reassess- 
ment and review complies with the 
requirement of due process of law. 
Heidenway v. Harding, 168 N.E. 630, 
336 Ill. 606. 

98. Deniston v. Terry, 41 N.E. 143, 
141 Ind. 677; People v. Purdy, 129 
N.Y.S. 2738, 144 App.Div. 361 [rev on 
other grounds 125 N.Y.S. 986, 69 Misc. 
367, and aff 96 N.E. 1127, 203 N.Y. 
555]. 

99. Chicago, etc., R. Co. v. John, 
48 N.E. 640, 150 Ind. 113. 

Failure to give notice of completion 
of assessmeut roil as jurisdictional 
defect see supra § 911. 

Wecessity of notice of assessment: 
Generally see supra § 812. 

Of corporations see supra § 863. 

1. See statutory provisions; and 
eases infra note 2. 

2. Jaffrey v. Smith, 80 A. 504, 76 
N.H. 168. 

3. Central of Georgia R. Co. v. 
Wright, 28 S.Ct. 47, 207 U.S. 127, 52 
L.Ed. 134, 12 Ann.Cas. 463 [rev 54 S.E. 
52. 125 Ga. 589, 54 S.H. 64, 125 Ga. 
617]. 

(3 Bearing afforded in absence of 
statute.—Although it is insufficient 
that a hearing be given as a matter 
of grace, yet where, despite the ab- 
sence of specific statutory direction 
for notice or hearing, when the as- 
sessor adds property allegedly omit- 
ted, the courts hold the taxpayer en- 
titled to contest the validity and 
amount of a back tax assessment for 
escaped property in a judicial pro- 
ceeding prior to the tax becoming 
fixed and final, the requirement of due 
process is sufficiently met. Security 
Trust & Safety Vault Co. v. Lexing- 
ton, 27 S.Ct. 87, 203 U.S. 323, 51 L. 
id. 204 [aff 85 S.W. 1081, 120 Ky. 199, 
27 Ky.L. 591]; State v. Vogelsang, 
81 S.W. 1087, 183 Mo. 17. 


ment only for fraud and corruption 
is not sufficient. Central of Georgia 
R. Co. v. Wright, 28 S.Ct. 47, 207 U.S. 
127, 52 L.Ed. 134, 12 Ann.Cas. 463 
[rev 54 S.H. 52, 125 Ga. 589, 54 S.E. 
64, 125 Ga. 617]. 

4 People ex rel. American Mfg. 
Co. v. Gifford, 235 N.¥.S. 578, 134 
Misc. 487; People v. Feitner, 58 N.Y. 
S. 869, 27 Misc. 384 [aff 61 N.Y.S. 432, 
45 App.Div. 542]. 

5. People ex rel. American Mfg. 
Co. v. Gifford, 235 N.Y.S. 578, 134 
Misc. 487. 

6. People v. Howland, 61 Barb. (N. 
Y.) 2738, 6 Lans. 105. 

7. People v. Howland, supra. 

[a] Manner of presentation of 
evidence is for the assessors acting 
as revisors to determine. People v. 
Campbell, 34 N.E. 753, 139 N.Y. 68. 

8. People v. Feitner, 69 N.Y.S. 410, 
58 App.Div. 468 [aff 66 N.Y.S. 154]; 
People’ v. Howland, 61 Barb. (N.Y.) 
273, 6 Lans. 105. 

9. People v. Howland, supra. 

10. People v. Feitner, 61 N.E. 763, 
168 N.Y. 441; People v. Howland, 61 
Barb. (N.Y.) 278, 6 Lans. 105, 

ll. <Air-Way Electric Anpliance 
Corporation v. Archer, 3 F.(2d) 669 
[rev on other grounds 45 S.Ct. 12, 266 
U.S. 71, 69 L.Ed. 169]. 

“The tax payer has a right to the 
best judgment of the commission as 
a body, after each member has ac- 
quainted himself with the facts of 
the case, and after the members have 
freely and fully consulted about and 
discussed the same. T'o accord less 
is a failure to conform to the law.” 
Air-Way Blectric Appliance Corp. v. 
Archer, 3 F.(2d) 669, 670. 

[a] Attempted dismissal of com- 
plaint by chairman, without concur- 
rence therein or action upon the com- 
plaint by the board as_a body, is in- 
operative, Air-Way Electric Appli- 
ance Corp. v. Archer, 3 F.(2d) 669 
[rev on other grounds 45 S.Ct. 12, 266 
U.S. 71, 69 L.Ed. 169]. 

12. People v. Feitner, 61 N.E. 7638, 
168 N.Y. 441. 

13. People v. Feitner, 61 N.H. 763, 
168 N.Y. 441. See People v. Camp- 
bell, 34 N.E. 753, 189 N.Y. 68 (dictum 
to the same effect). But see People. 
v. Knight, 72 N.Y.S. 929, 66 App.Div. 
150 (holding that, in reviewing the 
assessment of a franchise tax on 
corporations, the comptroller must 
act upon the papers, statements, etc., 
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es,!4 and he has a legal right to introduce witnesses 
in support of the application;!® but, unless an offer 
of evidence is made by the taxpayer, the mere filing 
of an application for review imposes upon the as- 
sessors no obligation to take testimony, where not 
expressly so provided by statute.1® It is not es- 
sential, in the absence of statutory provisions to 
the contrary, that there be any testimony taken 
at all, where the application sets forth uncontro- 
verted facts and the only question is as to their 
effect.17 While the taxpayer must, at the hearing, 
answer in good faith and without evasion any and 
all questions put to him regarding the property,?® 
not. every failure to answer clearly and explicitly 
all questions asked on the examination necessitates 
or justifies dismissal of the application.1® More- 
over, if the assessors do not require the taxpayer 
to appear personally and be examined, but permit 
him to appear by attorney, without making objec- 
tion, they thereby waive any claims based on the 
failure of the taxpayer to appear for examina- 
tion.?° 
sessors need not be under oath, in the absence of 
a statute so requiring.** 
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Examination of witnesses before the as- | 
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[§ 1000] f. Evidence.?22 The rigid rules of evi- 
dence do not apply to hearings before assessors re- 
specting changes or corrections of assessments.”* 
Although the determination of the assessors must be 
based upon the evidence,”* nevertheless the evidence 
need not, in order to be admissible or to sustain a 
decision, be such as would be admissible in common- 
law actions.25 Thus, they may receive affidavits 
as evidence;2® and, on review, are not necessarily 
limited to a consideration of the faets upon which 
they acted ‘in,making the original assessment, fur- 
ther evidence being admissible.27 The materiality 
of questions respecting the assessment ordinarily is 
for the assessors, acting as reviewers, to determine.”*® 
Upon a review based on a taxpayer’s application, 
the burden is not upon the assessors to establish 
the legality or justice of the assessment as origi- 
nally made,?® but is upon applicant to support the 
averments of his claim by a preponderance of the 
evidence.?® To obtain relief on the ground of over- 
valuation, applicant must show, as a part of his case, 
what is the true value of the property.*1. Presump- 
tions affecting assessments, even though such pre- 
sumptions are statutory in character, may be over- 


before him when he made the original 
assessment and .give judgment on 
that basis, and that he cannot demand 
other evidence at the time of review 
and refuse to determine the matter in 
the event of failure to produce it). 

14. People v. Feitner, 61 N.E. 763, 
168 N.Y. 441. 

15. People v. Feitner, supra. See 
People v. Feitner, 58 N.Y.S. 869, 27 
Misc. 384 [aff 61 N.Y.S, 432, 45 App. 
Div. 542] (recognizing the rule that 
it is the duty of the assessors to take 
testimony when any is offered by the 
taxpayer). : 

16. People v. Feitner, supra. 
People v. Feitner, 61 N.E. 763, 

168 N.Y. 441. 

18. People v. Hall, 31 N.Y.S. 956, 
83 Hun 375; Peovle ex rel. American 
Mfg. Co. v. Gifford. 235 N.Y.S. 578. 
134 Misc. 487; People v. Maynard, 28 
INGYe Sia LEE MISC, mao. 

[a] Refusal of complaining tax- 
payer to appear and be examined for- 
feits all his rights to a correction of 
his assessment where the statute ex- 
pressly makes his appearance, when 
and if demanded, a condition to re- 
lief. People v. Purdy, 162 N.Y.S. 56, 
174 App.Div. 702. But see People v. 
Dykes, 19 N.Y.S. 78, Hun 634 
(holding that assessors, having no 
power to compel the personal at- 
tendance of applicant before them, 
could not refuse relief where the lat- 
ter did not appear in person but was 
represented at the hearing by an at- 
torney in fact). 

[b] Refusal to answer questions 
_material to the determination of the 
taxpayer’s liability has been -held to 
bar him from relief on his applica- 
tion. People v. Maynard, 28 N.Y.S. 
141, 7 Misc. 295. 

19. See cases infra this note. 

[a] Thus (1) where the taxpay- 
er’s agent, upon being asked certain 
questions respecting valuations, an- 
swered that he had no data at hand, 
and answered all other questions ful- 
ly and specifically, there being noth- 
ing to show that there was any will- 
ful refusal or neglect, or any equiv- 
ocation as to the questions not an- 
swered, it was held that the circum- 
stances were not such as to debar ap- 
plicant from relief merely by virtue 
of the facts set out. People ex rel. 
American Mfg. Co. v. Gifford, 235 N.Y. 
S. 578, 134 Mise. 487. (2) Where a 
corporation failed to amswer on a 
written interrogatory questions as to 
whether there were surplus earnings 
and as to how and from what source a 
dividend was paid, but the agent tes- 


tified orally that there was no sur- 
plus, and no effort was made at the 
oral examination to discover how and 
why the dividend was paid, the fail- 
ure to answer the questions on the in- 
terrogatories was not fatal to the cor- 
poration’s application. People v. 
Feitner, 64 N.Y.S. 298, 30 Misc. 665. 

[b] Objections to questions.—The 
mere fact that the questions asked bv 
the tax commissioners are inquisi- 
torial is no ground for a refusal té 
answer, since the examination is of 
necessity inquisitorial. People v. 
Feitner. 69 N.Y.S. 410, 58 App.Div. 
468 [aff 66 N.Y.S. 154]. 

20. In re Corwin, 32 N.E. 16, 135 N. 
Y. 245. But see Vose v. Willard, 47 
Barb. (N.Y.) 320 (holding that a pro- 
vision for certain corrections to be 
made upon examination of the tax- 
payer, reduced to writing and sub- 
scribed by him, does not authorize 
action where the examination is not 
reduced to writing nor signed by the 
taxpayer). 

21. People v. Cantor, 180 N.Y.S. 
139, 190 Ann.Div. 512; People ex rel. 
American Mfg. Co. v. Gifford, 235 N.Y. 
S. 578, 134 Misc. 487. 

22. Examination of witnesses and 
taking of testimony see supra § 999 
text and notes 12-21. 

23. People ex rel. Lehigh Valley 
Ry. Co. v. Burke, 223 N.Y.S. 168, 221 
App.Div. 248 [rev on other grounds 
160 N.E. 19, 247 N.Y. 227]; Peonle ex 
rel. Empire Mortgage Co. v. Cantor, 
180 N.Y.S. 139, 190 App.Div. 512; Peo- 
ple v. Campbell, 34 N.Y.S. 801, 88 
Hun 544; People ex. rel. American 
Mfg. Co. v. Gifford, 235 N.Y.S. 578, 
134 Mise. 487. 
ue See infra § 1002 text and note 

25. People v. Campbell, 34 N.Y.S. 
801. 88 Hun 544. 

26. People v. Campbell, 34 N.E. 
753, 139 N.Y. 68; People v. Campbell, 
34 N.Y.S. 801, 88 Hun 544. See Peo- 
ple v. Pulteney Bd. of Assessors, 101 
N.Y.S. 176 (recognizing the rule). 

27. See case infra this note. 

[a] Remand by court for rehear- 
ing.—Where, pursuant to its statu- 
tory powers, the supreme court re- 


manded an assessment to the as-. 


sessors, with directions to reassess 
and with leave to take further testi- 
mony on valuations, further testi- 
mony thereon was admissible. Long 
Dock Co. v. State Board of Assessors, 
97 A. 900, 89 N.J.Law 108 [aff 101 A. 
367, 90 N.J.Law 701. 702, 101 A. 368, 
90 N.J.Law 702, 703]. 


28. People v. Feitner, 69 N.Y.S. 
eee 58 App.Div. 468 [aff 66 N.Y.S. 


“Some freedom of inquiry is allow- 

able and the extent of it must mainly 
be left to the judgment and discre- 
tion of the assessors.” People v. Hall, 
31 N.Y.S. 956, 958, 83 Hun 375. 
_ {aj Investment of funds.—Where 
in prior years applicant had had mon- 
ey invested in mortgages, and the as- 
sessors, in considering the applica- 
tion, asked what investment had been 
made of the money received from 
such mortgages, it was held that the 
assessors were justified in making 
reasonable inquiry on the subject for 
the purpose of discovering the value 
of applicant’s assessable personalty 
at the time of assessment. People v. 
Hall, 31 N.Y.S. 956, 83 Hun 375. 

_[b] Foreign assets.—Whether the 
circumstances are such as to render 
material examination and answers 
with respect to the amount and pro- 
portion of the business of a corpora- 
tion in other states is to be determin- 
ed by the assessors. People v. Feit- 
ner, 69 N.Y.S. 410, 58 App.Div. 468 
[aff 66 N.Y.S. 154]. 

29. People v. Law, 146 N.E. 622, 
239 N.Y. 346; Lorimier-Greenbaum 
Co. v. Gilchrist, 209 N.Y.S. 633, 212 
App.Div. 733; People v. Feitner, 58 
N.Y.S. 869, 27 Misc. 384 [aff 61 N.Y.S. 
432, 45 App.Div. 542]. 

30. S. S. Kresge Co. v. Bennett, 51 
F.(2d) 353; People v. Law, 146 N.B. 
622, 239 N.Y. 346; Lorimier-Green- 
baum Co. v. Gilchrist, 209 N.Y.S. 633, 
212 App.Div. 733; People v. Hall, 31 
N.Y.S. 956, 83 Hun 375; People. v. 
Feitner, 58 N.Y.S. 869, 27 Misc. 384 
[aff 61 N.Y.S. 432, 45 App.Div. 542]; 
People v. Moore, 11 N.Y.St. 859. See 
People v. Feitner, 69 N.Y.S. 410, 413, 
58 App.Div. 468 [aff 66 N.Y.S. 154] 
(holding that “when the application 

or . . . reduction was made, it 
was the duty of the applicant to make 
clear the fact that he was entitled to 
what he asked’’). 

[a] Amount of error (1) as well 
as the existence of error, is a matter 
which applicant has the burden of 
proving (S. S. Kresge Co. v. Bennett, 
51 F.(2d) 353; People v. Law, 146 N. 
E. 622, 239 N.Y. 346; Lorimier-Green- 
baum Co. v. Gilchrist, 209 N.Y.S. 633, 
212 App.Div. 733), (2) and the as- 
sessment stands as ordered until the 
taxpayer has shown to what extent 
it is excessive (People v. Law, su- 
pra). 


81. People v. Moore, 11 N.Y.St. 859. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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come by the introduction of evidence.*? Usually 
it is for the assessors to determine, upon applica- 
tion for correction or revision, what evidence shall 
be sufficient to induce them to grant the applica- 
tion.** Where a statute authorizes assessors, on 
review, to correct assessments by deductions for 
debts, owed by the taxpayer, a general statement 
by the taxpayer that his outstanding. debts are 
greater than his taxable property, without any spec- 
ification of the persons to whom the debts are owed 
or the respective or total amounts owed, is insuf- 
ficient as a basis for such ecorrection;?* so also a 
statement of the taxpayer’s belief that a large 
proportion of a tax on credits should be deducted 
as uncollectible, without a more specific showing, 
is insufficient evidence to establish the claim.®5 
However, save in so far as the rule is limited as a 
result of their power to pass on the credibility 
of witnesses,** in the absence of any evidence of 
value other than that submitted and sworn to by 
a complaining taxpayer in his application and ex- 
amination before them, they are concluded therehy 
and are bound to make the valuation conform to 
what is thus stated by such taxpayer;?7 and a rule 
similar to the one stated with reference to evidence 
of value applies to evidence of the place of the 
taxpayer’s residence,** and of the existence of prop- 
erty subject to assessment.*® Under this rule the 
assessors are not, however, in the absence of a stat- 
ute so requiring, bound by the statements of the 
taxpayer so far as to prevent their making further 
inquiries, but may make independent investigation 


32. People v. Tax, etce., Comm’rs, 
68 N.Y.S. 548, 33 Misc. 347. 
33.. People v. Campbell, 34 N.Y.S. 


TAXATION ; 


purposes of taxation when it is once 
established, the assessors’ 
nation was sustained. People v. Feit- 
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and base their determination upon the whole of the 
evidence properly before them.*® 

Valuations established by other official agencies. 
The valuation fixed upon a public utility for rate- 
making purposes by the proper agency, and the facts 
and circumstances supporting that valuation, have: 
been held admissible in evidence before the board 
empowered to assess public utilities, in a proceed- 
ing to have the valuation for assessment changed,*? 
but, in the absence of a statute to the contrary, such 
evidence is not conclusive on the reviewing asses- 
sors,‘? having at most such standing as being pri- 
ma facie reasonable and correct as is accorded by 
statute.*3 

Variance. Where similar provisions are made for 
reduction of valuation and for striking off an as- 
sessment, upon application, it has been held that, 
where the application asks that tke assessment be 
stricken but the evidence makes out a case for re- 
duction only, relief of the latter character should 
be affortled although not specifically requested by 
the application.** 

[§ 1001] g. Record. The record must be suffi- 
ciently clear and certain to show that attempted 
corrections or alterations as made by assessors were 
within their jurisdiction, and were in fact such 
changes as might effectually be made by them.*® 
Where the validity of the assessment is not made 
to depend upon the existence of a completed record, 
correct in all formal particulars,*® errors in the 
record with reference to corrections or alterations 
do not necessarily invalidate the changes made.4? 


the dividends were not paid out of a 
surplus available for that purpose. 
People v. Feitner, 64 N.Y.S. 298, 30 


determi- 


801, 88 Hun 544. 

[a] Determination as to sufficien- 
cy sustained.—(1) Where the review- 
ing assessor granted an application 
upon the basis of figures in a state- 
ment prepared from the books and 
reports of the company, and stated 
by the petition to be taken from such 
source, the assessor’s determination 
that such evidence was sufficient to 
make out a case for correction was 
sustained. People v. Campbell, 34 N. 
Y.S. 801, 88 Hun 544. (2) Where the 
comptroller assessed the franchise of 
a corporation at a certain value, bas- 
ed in part on the company’s statement 
as to its average bank balance, and 
the company applied for and obtained 
a rehearing by the comptroller, at 
which a different valuation was set 
upon the average bank balance, with 
no explanation of the discrepancy, the 
comptroller’s refusal to allow claim- 
ed deductions for outstanding debts 
in view of the com- 


by the assessors, 
property on his books as a secret trust 
for others, of which the assessors had 
had no notice, and where he carried 
merchandise as of a certain value and 
insured it as of that value but stated 
that it had depreciated to the extent 
of fifty per cent of its value, the as- 
sessors’ action in refusing to treat ei- 
ther statement as sufficient evidence 
to compel a reduction was sustained. 
People v. Feitner, 69 N.Y.S. 798, 34 
Misc. 305 [aff 71 N.Y.S. 1145, 62 App. 
Div. 618 (aff 61 N.E. 1132, 168 N.Y. 
674)]. (4) Where evidence of a claim- 
ed change of residence effecting ex- 
emption from taxes was held insuf- 
ficient by the assessors, in the light 
of applicant’s action as to taxes for 
prior years, of his manner of life, 
and of a statute creating a presump- 
tion of continuance of a residence for 


ner, 68 N.Y.S. 535, 33 Misc. 357 [aff 
69 N.Y.S. 1148, 60 App.Div. 630]. 

[b] Statement of valuation by cor- 
poration officer is not controlling over 
other evidence respecting the value 
of corporate property, and the asses- 
sors are not required to treat it as 
conclusive in the absence of a stat- 
ute so providing. People v. Barker, 
48 N.Y. 70. 

34. Vose v. Willard, 47 Barb. (N. 
Y.): 320. 

35. People v. Feitner, 64 N.Y.S. 
aoe? 51 App.Div. 178 [aff 63 N.Y.S. 
883]. 


69 N.Y.S. 


36. People v. Feitner, 
N.Y.S. 


58 App.Div. 468 [aff 66 


“It is quite true that ordinarily, 
when uncontradicted testimony is 
given by a witness before a tribunal, 
unless there is some reason for dis- 
counting it, the person who is to de- 
cide upon it should accept it; but in 
coming to a conclusion upon it the 
officer to whom it is presented may 
take into consideration the extent of 
it, the information given to him, the 
fact that certain information was 
withheld so that he did not have the 
whole case before him, and he may 
also consider that natural tendency of 
human nature to make the best show- 
ing for his own side, and especially 
the remarkable force of that tendency 
when one applies to have his taxes 
reduced.” People v. Feitner, 69 N.Y. 
S. 410, 413,-58 App.Div. 468. 

37. People v. Howland, 61 Barb. 
GY) e27306 ansi105;)) People ivi 
Reddy, 43 Barb. (N.Y.) 539; People 
v. Feitner, 64 N.Y.S. 298, 30 Misc. 665. 
See People v. Dykes, 19 N.Y.S. 78, 64 
Hun 634 (similar holding as to the 
question of a surplus of debts over 
assets). i 

[a] Payment of dividend by a cor- 
poration was not sufficient evidence 
to justify the assessors in disregard- 
ing clear, consistent, and uncontra- 
dicted evidence that there was no 
surplus of assets over liabilities, es- 
pecially where it was explained that 


Misc. 665. 

38. People v. Feitner, 85 N.Y.S. 
587, 90 Apn.Div. 9; People v. Feit- 
ner, 80 N.Y.S. 534, 78 App.Div. 287; 
People v. Tax, etc., Comm’rs, 68 N.Y. 
S. 548, 33 Misc. 347. 

39. People v. Hall, 114 N.Y.S. 511, 
130 App.Div. 360 [mod and aff 109. 
N.Y.S. 402, 57 Misc. 308 (foll People 
v. Failing, 114 N.Y.S. 514, 130 App. 
Div. 888 [mod and aff 109 N.Y.S. 402, 
57 Misc.-308 and aff 89 N.E. 1108, 195 
N.Y. 618])]. ‘ 

40. People v. Howland, 61 Barb. 
(N.Y.) 273, 6 Lans. 105; People v. 
Feitner, 58 N.Y.S. 869, 27 Misc. 384 
[aff 61 N.Y.S. 4382, 45 App.Div. 542]; 
People v. Pulteney Bd. of Assessors, 
101 -N.Y.S. 176: 

[a] Affidavit of ownership in an- 
otfier, by the person assessed, is not 
conclusive on the assessors. Peuple 
v. Pulteney Bd. of Assessors, 101 N. 
WAS LL 76: 

41. Northwest Light & Water Co. 
be Tene a 160 P. 1106, 29 Idaho 

42. Northwest Light & Water Co. 
v. Alexander, supra. 

43. Northwest Light & Water Co. 
v. Alexander, supra. ; 

44. People v. Albany Bd. of Asses- 
sors, 40 N.Y. 154. 

45. See case infra this note. 

[a] Thus, where an assessor, hav- 
ing assessed property in one year as 
‘personal property” without itemiza- 
tion, in the next year purported to 
exercise his power to add omitted 
property, but made only an additional 
assessment for personal property in 
gross, the attempted action was void, 
since the addition, when compared 
with the alleged omitted year, should 
show on its face the supposed prop- 
erty omitted, in order to escape the 
inference that it was merely a revalu- 
ation, and, as such, beyond the asses- 
sor’s power. Cape Girardeau v. 
Buehrmann, 49 S.W. 985, 148 Mo. 198.. 

46. See cases passim infra § 1003. 

47. See cases infra this note. 

[a] Assessor’s failure to affix sig- 


774 [61 C.J.] 


Elsewhere, however, it has been held that, where 
a particular form is prescribed by statute to be used 
in adding omitted property, it is essential to the 
validity of the addition that the designated form 
be followed.*® In the absence of a statute so re- 
quiring, it is not essential to the validity of an as- 
sessment for omitted property that it appear in 
connection with the original assessment list, but it 
may validly’be made in a book or paper separate 
from such original list.4® If the taxpayer is dis- 
satisfied with the record, as not being a sufficiently 
full and accurate statement, he must make due and 
proper application to have it corrected or expanded, 
in order to preserve his objections to it on that 
ground.°° 
property which has escaped taxation by reason of 
the invalidity of prior assessments, the assessors 
must nevertheless, in making the reassessment, em- 
ploy a description sufficient to result in the exist- 
ence of a valid assessment against the property.5* 

[§ 1002] h. Determination; Relief A'warded. 
Where the assessors act judicially in correcting or 
changing assessments, they cannot act arbitrarily 
or capriciously, but their decision must be based on 
the evidence.®2 However, they are entitled to exer- 
cise their own judgment in so far as the assessed 
valuation depends upon opinion based on an as- 
sumed basis of estimate.°? Confirmation of an as- 
sessment is proper where no sufficient facts are pre- 
sented to enable the assessors to make an intelligent 
revision thereof.°4 In proceedings, upon an appli- 


TAX ATION 


However broad their power to reassess - 


i a Se 


[§§ 1001-1003 


cation by a taxpayer, for reduction or remission of 


‘tax, it has been held that the taxpayer is entitled 


to demand and receive from the’ assessors, acting as 
reviewers, a statement of the basis on which their 
conclusions as to the amount and existence of lia- 
bility, in making the assessment, were reached.°® 

[§ 1003] 3. Bffect of Correction or Change. In 
like manner and to a like extent that it is presumed 
that an assessment has been regularly and validly 
made,°* the presumption of regularity and validity 
attends the acts of assessors in revising, correct- 
ing, or amending;®? and the presumption first men- 
tioned will be overcome and replaced by this latter 
presumption in eases where the assessors have re- 
viewed or corrected the assessment as originally re- 
turned.® An attempted assessment which is so ut- 
terly void as to afford nothing to serve as a basis of 
correction is not validated by acts purporting to be 
in correction of the assessmenit.5® An alteration or 
correction, made after the assessor’s power with 
respect thereto has lapsed, being void,®° any such 
change has no different effect than if made by a 
total stranger to the assessment, and hence it has 
been held will not invalidate the assessment as orig- 
inally returned.*! A similar result is reached where 
assessors attempt to change or correct a valid as- 
sessment, but do not act in the manner provided 
by statute for the making of alterations or cor- 
rections. °? 

Incorporation as part of original assessment. It 
has been held, as to additions of assessors of prop- 


nature to record of addition of omit- 
ted property has been held not to ren- 
der the addition void. Jaffrey v. 
Smith, 80 A. 504, 76 N.H. 168. 
{b] Entry in wrong column in rec- 
ord book of the action taken has been 
held not to have affected the nature 
or validity of the change -actually 
made, at least where the record show- 
ed clearly what was the true nature 
of the action taken. City of Belfast 
v. Hayford Block Co., 115 A. 282, 120 
Me. 517. 
[c] Misdescription by assessors of 
their official capacity.—The fact that, 
in making their record, the assessors 
misdescribe their official capacity, at 
least where it is in fact apparent in 
what capacity they acted, is not fatal 
to the corrections made by them. 
Athens v. Whittier, 118 A. 897, 122 
Me. 86. 
48. See case infra this note. 
[a] Rule applied.—Where a stat- 
ute authorizing assessment of omitted 
bank stock required that the names 
of the stockholders, the number and 
value of shares held by each, and the 
amount of taxes respectively due, be 
made to appear, and where there was 
no such action but the back assess- 
ment showed only the names and 
amount of capital of the several 
banks whose shares had been omitted 
from taxation, the addition thus made 
was invalid. Sussex County v. Jar- 
ratt, 106 S.E. 384, 627, 129 Va. 672. 
49. Noyes v. Hale, 137 Mass. 266. 
50. People v. Feitner, 58 N.Y.S. 
869, 27 Misc. 384 [aff 61 N.Y.S. 432, 
45 App.Div. 542]. 
51. See case infra this note. 
; [a] Rule applied.—Where four 

lots separately -owned were assessed 
jointly and in a mass to the owners 
of one, thereby rendering the assess- 
ment void, and thereafter, by é 
(1883) c 114 p 100, as amended by L. 
(1885) c 163 p 302, the assessors were 
authorized in all cases of void assess- 
ments, fo ‘‘examine into and fix, ad- 
just, and determine as to each parcel 
of land’ what assessments should in 
justice be laid, without regard to pri- 
or defects, jurisdictional or other- 


wise, and to keep a record of the new 
assessments designating the proper- 
ty charged by appropriate block and 
lot numbers as such appeared in the 
assessment books, and where, in re- 
assessing, the assessors 2gain assess- 
ed the four lots as one property, the 
reassessment was void. Gehrhardt v. 
Schwartz, 92 N.Y.S. 613, 102 App.Div. 
389 [aff 79 N.E. 1105, 186 N.Y. 574]. 

Sufficiency of description to sustain 
assessments generally see supra §§ 


876-893. 

52. People v. Ferguson, 38 N.Y. 
89, 5 Transcr.A. 347; People v. Hall, 
114 N.Y.S. 511, 130 App.Div. 360 [mod 
and aff 109 N.Y.S. 402, 57 Misc. 308 
(foll People v. Failing, 114 N.Y.S: 
514, 130 App.Div. 888 |mod and aff 
109 N.Y.S. 402, 57 Misc. 308, and aff 
89 N.E. 1108, 195 N.Y. 618])1]; People 
v. Hall, 31 N'Y.S. 956, 83 Hun 375; 
People v. Dykes, 19 N.Y.S. 78, 64 Hun 
634; People v. Howland, 61 Barb. (N. 
Y.) 2738, 6 Lans: 105; People v. Reddy, 
43 Barb. (N.Y.) 539; People v. Feit- 
ner, 64 N.Y.S. 298, 30 Misc. 665. 

“The rule is that assessors are not 
free to capriciously disregard the evi- 
dence and emancipate themselves 
from all restrictions and rules, how- 
ever fundamental. They act in a ju- 
dicial capacity, in hearing parties ag- 
grieved, and must be governed by the 
evidence before them, and, when they 
have no ground in such evidence to 
dispute it, they are bound to act in 
accordance with it.” People v. Hall, 
114 N.Y.S. 511, 513, 130 App.Div. 360. 

“The assessors must act upon the 
evidence before them like all other of- 
ficers acting in a judicial capacity, 
and fix the valuation at a just sum, 
such as will be warranted by the evi- 
dence.” People v. Reddy, 43 Barb. 
(N.Y.) 539, 544 [quot People v. How- 
land, 61 Barb. (N.Y.) 273, 284, 6 Lans. 


LOo 
People v. Hall, 31 N.Y.S. 956, 83 
Hun 375. . 
54. People v. Law, 146 N.E. 622, 
239 N.Y. 346; Lorimier-Greenbaum 
Co. v. Gilchrist, 209 N.Y.S. 638, 212 
App.Div. 733. 
55. Susquehanna 


Power Co. vy. 


State Tax Commission, 151 A. 39, 159 
Md. 359 [appeal dism 51 S.Ct. 436]. 

[a] Statement held sufficient.— 
Susquehanna Power Co. v. State Tax 
Commission, 151 A. 39, 159 Md. 359 
[appeal dism 51 S.Ct. 436]. 

56. See supra § 762. 

_57. Savings, etc., Soc. v. San Fran- 
cisco, 80 P. 1086, 146 Cal. 673; Bell 
v. Lexington, 85 S.W. 1081, 120 Ky. 
199, 27 Ky.L. 591 [aff 27 S.Ct. 87, 2038 
U.S. 323, 51 L.Ed. 204]; People v. 
Blake, 132 N.Y.S. 191, 72 Misc. °646. 
See People v. Goldberg, 163 N.E. 78, 
332 Ill. 346 (to the same effect). 

[a] Rule applied.—The rule has: 
been applied in cases of addition of 
omitted property. Bell v. Lexington, 
85 S.W. 1081, 120 Ky. 199, 27 Ky.L. 
591 [aff 27 S.Ct. 87, 203 U.S. 323, 51 
L.Ed. 204]. 

Bell v. Lexington, supra. 


59. May v. Traphagen, 34 N.E. 
1064, 1389 N.Y. 478. 
60. See supra § 996 text and note 


State v. Manhattan Silver Min. 
Co., 4 Nev. 318; People v. Neff, 44 
N.Y.S. 46, 15 App.Div. 8 [aff 51 N.E. 
1093, 156 N.Y. 701]; Quimby v. Wood, 
35 A. 149, 19 R.I. 571. See Bellows v. 
Weeks, 41 Vt. 590 (indicating that 
alterations by strangers and by as- 
sessors, after termination of their 
power, did not invalidate the assess- 
ment roll, but holding that, even if 
it had done so, the legislature might 
constitutionally pass an act validat- 
ing such list, whose effect would be 
to establish the list as legal and suffi- 
ware = ine ik 

a xpand existing sufficient 
description.—Where property is en- 
tered for assessment under a suffi- 
cient description, the fact that the as- 
sessor takes possession of the roll, 
after his power to alter it has termi- 
nated, and states the description in 
further detail, which is not essential 
to the validity of the assessment, is 
immaterial and does not invalidate 
the existing assessment. Lahman vy. 
Hatch, 56 P. 621, 124 Cal. 1. 

62. Willard v. Pike, 9 A. 907, 59 
Vt. 202. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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§§ 1003-1004] 


erty omitted from the current tax list, that, when 
made, they become incorporated into the original 


assessment as a part of it.6 


Powers as to action of predecessors. 
sence of express statutory provisions to the con- 
trary, it has been held that assessors may review 
and thereupon change or correct not only their own 
assessments, but those of their predecessors, where 
such action is taken within the time fixed by stat- 
ute for the making of changes of the character of 
that which is involved;** but there is other au- 


thority to the contrary.*5 


[§ 1004] ©. Review and Correction of Assess- 
ments by Official Boards or Officers*°—1. In Gen- 
eral—a. Nature and Scope of Administrative Re- 
views Generally. In most, if not all, of the states 
provision is made by law for the correction of er- 


TAXATION 


In the ab- 


rors and irregularities of assessors in the assess- 


63. Sweetsir v. Chandler, 56 A. 584, 
Eliot v. Prime, 56 A. 207, 
98 Me. 48; Bartlett v. Tufts, 134 N.E. 
630, 241 Mass. 96; Noyes v. Hale, 137 
Mass. 266; Harwood v. North Brook- 
field, 130 Mass. 561; Jaffrey v. Smith, 
80 A. 504, 76 N.H. 168. See Potter v. 
Lewis, 51 A. 5, 6, 73 Vt. 367 (holding 
that, in order for an addition to be 
valid, there must be a valid assess- 
ment to which the addition can be 
made, as “one piece of property can- 
not be subjected to taxation by being 
brought into a list which is invalid as 
to all other property’’). 

64. Carleton v. Ashburnham, 102 
Mass. 348; Hubbard v. Garfield, 102 
Mass. 72; S. A. Luz Electrica v. Peo- 
ple, 4 Porto Rico 12. 

Time for correction or change see 
supra § 996. 

65. People ex rel. Julius Tishman 
& Son v. Cantor, 180 N.Y.S, 153, 109 
Misc. 495. 

[a] Reason for rulé.—“‘The rule of 
finality, in matters within their ju- 
risdiction, applies no less to the de- 
termination of special tribunals than 
to the decisions of courts exercising 
general judicial powers. A board of 
tax assessors is not a continuing en- 
tity, regardless of changes in its 
membership.” People v. Cantor, 180 
N.Y.S. 153, 155, 109 Misc) 495. 

66. Cross references: 

Boards for review and correction of 
smunicipal taxes see Municipal Cor- 
porations §§ 4413-4433. 

Confirmation or revision of drainage 
assessments by boards or officers 
see Drains § 249. 

Review of assessments for school 
purposes by administrative boards 
or officers see Schools ‘and School 
Districts §§ 818-820. 

67. Stanley v. Albany County, 7 S. 
Ct. 1234; 1210.8. 535, .30 L.Ed. 1000; 
Lédoux v. La Bee, 83 F. 761; Yuma 
County v. Arizona, etc., R. Co., 243 P. 
907, 30 Ariz. 27; Hopper v. Oklahoma 
County, 143 P. 4, 43 Okl. 288, L.R.A. 
1915B 875. , 

Amendment, correction, or reas- 
sessment by assessing officer see su- 
pra §§ 990-1003. i 

68. People v. Goldtree, 44 Cal. 323. 

69. U.S.—Stanley v. Albany Coun- 
ty, 7 S.Ct..1234, 121 U.S. 535, 30 L.Ed, 
1000; Ledoux v. La Bee, 83 F. 761. 
See Dundee Mortgage, ete, Co. v. 
Charlton, 32 F. 192, 13 Sawy. 25 (to 
the same effect). ; 

Ariz Yuma County v. Arizona, 
etc., R. Co., 243 P. 907, 30 Ariz. 27. 

Ark.—Pulaski County Bd. of Equal- 
jzation Cases, 6 S.W. 1, 49 Ark. 518. 

Idaho.—Overland Co. v. Utter, 257 
P. 480, 44 Idaho 385. 

Ohio.—Mitchell v. Franklin County, 
25 OhioSt. 148. 

Okl.—Hopper v. 
143 P. 4, 43 OKL 
875. 

See Com. v. Hanna, 17 Pa.Dist. 308 
(to the same effect). : 

Constitutional requirement of 


Oklahoma County, 
288, L.R.A.1915B, 


be haar ehe A and uniformity see supra §§ 

70. Board of State Tax Commis- 
sioners v. Grand Rapids Bd. of Asses- 
sors, 83 N.W. 209, 124 Mich. 491; 
State v. Daniels, 128 N.W. 565, 143 
Wis. 649. 

[a] In consequence, “whenever lo- 
cal. boards of review act in 
disregard of the statutory duties en- 
joined upon them, the state has the 
power to provide for the appointment 
of outside agencies to execute the 
law which is being ignorantly or wan- 
tonly violated, or wilfully set at de- 
fiance as the case may be.” State v. 
Raniols, 128 N.W. 565, 143 Wis. 649, 


71. State v. Williams, 152 N.W. 
450, 160 Wis. 648. 

Action of board in adding omitted 
property as exercise of assessing pow- 
er see infra § 1017 text and note 38. 

72. Ariz.—State v. Yavapai Coun- 
ty, 0127 P7277, 14 Ariz. 222, 

Cal.—Merchants’ Trust Co. v. Hop- 
kins, 284 P. 1072, 103 Cal.App. 473. 

Ind.—International Bldg., etc. As- 
soc. v. Marion County, 65 N.E. 297, 30 
Ind.App. 12. 

Mo.—Ex parte Sanford, 139 S.W. 
376, 236 Mo. 665. 

Ohio.—State v. Fox, 177. N.E. 652, 
39 Ohio App. 465. 

Okl.—In re Omitted Assessment, 
257 P. 380, 125 Okl..257;. Hopper. v. 
Oklahoma County, 143 P. 4, 43 Okl. 
288, L.R.A. 1915B 875. 

Tenn.—Mossy Creek Bank v. Jef- 
ferson County, 284 S.W. 64, 153 Tenn. 
332; Smoky Mountain Land, etc., Co. 
v. Lattimore, 105 S.W. 1028, 119 Tenn. 
620; Briscoe v. McMillan, 100 S.W. 
Lit, 1177 Tenn, ATS. 

Wis.—State v. Williams, 152 N.W. 
450, 160 Wis. 648. See Bratton v. 
Johnson, 45 N.W. 412, 76 Wis. 430 
(recognizing the rule). 

But see State v. Bartholomew, 132 
A. 30, 33, 108 Conn. 607 (where it is 
stated that such a board “is an ad- 
ministrative body” merely); Bugbee 
v. Putnam, 96 A. 955, 90 Conn. 154 (to 
the same effect). 

“The board is a quasi-judicial body, 
exercising at different times both leg- 
islative and judicial functions.” Ex 
parte Sanford, 139 S.W, 376, 382, 236 
Mo. 665. 

73. U.S.—Stanley v. Albany Coun- 
ty, 7 S.Ct. 1234, 121 U.S. 535, 30 L.Hd. 
1000; Ledoux v. La Bee, 838 F. 761. 

Ala.—State v. Templin, 95 So. 149, 
208 Ala. 651; Empire Mining Co. v. 
Bowers, 79 So. 561, 202 Ala. 85; State 
Tax Commission v. Bailey, 60 So. 913, 
179 Ala. 620; Timberlake v. Brewer, 
59 Ala. 108. : 

Ariz.—Yuma County v. Arizona, 
ete.,R. Co., 243 P. 907; 30 Ariz. 27. 
See Arizona Copper Co. v. State, 137 
P. 417, 15 Ariz. 9 [error dism 35 S.Ct. 
937, 238 U.S. 611, 59 L.Ed. 1489] (rec- 
ognizing the rule). 

Cal.—People v. Goldtree, 44 Cal. 
323; Birch v. Orange County, 210 P. 
57, 59 Cal.App. 132; California Do- 
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ment of property for the purposes of taxation, gen- 
erally through boards of revision or equalization ;%7 
the action of such boards or officers reviewing or 
correcting assessments and the judgments of courts 
for the recovery of delinquent taxes form parts of 
the same legislative scheme for the levy, assess- 
ment, and collection of taxes.*® 
agencies are established to carry into effect the 
general rule of equality and uniformity of taxation 
required by constitutional or statutory provisions.®® 
Although local in jurisdiction, they perform govern- 
mental as well as municipal functions.7° 
ficers or boards have been held not to be assessing 
bodies’? but instead are quasi judicial bodies?? 
acting in a judicial or quasi judicial capacity and 
exercising judicial functions while they are engaged 
in review or correction,?* and whose determinations 


Such reviewing 


Such of- 


mestic Water Co. v. Los Angeles 
County, 101 P. 547, 10 Cal.App. 185. 
See Birch v. Orange County, 200 P. 
647, 186 Cal, 736 (recognizing the 
rule). 

Fla.—Shear v. Columbia County, 14 
Fla. 146. 

_Mass.—Gibbs v. County Commis- 
Sioners of Hampden, 19 Pick. 298. 
Mich.—Griswold v. Union School 
Dist., 24 Mich. 262. 

Minn.—State v. Dunn, 90 N.W. 772, 
86 Minn. 301. 

Miss.—Robertson _ v. Greenwood 
ies Nat. Bank, 76 So. 689, 115 Miss. 


Mo.—State v. Gehner, 27 S.W.(2d) 
1; Ex parte Sanford, 139 S.W. 376, 
236 Mo. 665; State ex rel. Stone v. 
Christian County Bank, 136 S.W. 335, 
234 Mo. 194; St. Joseph Lead Co. v. 
Simms, 18 S.W. 906, 108 Mo. 222; 
Black v. McGonigle, 15 S.W. 615, 103 
Mo. 192; St. Louis Mut. L.. Ins. Co. 
v. Charles, 47 Mo. 462. See State v. 
Cunningham, 55 S.W. 249, 153 Mo. 642; 
North Missouri R. Co. v. Maguire, 49 
Mo. 482; Taber v. Wilson, 34 Mo.App. 
89 (all recognizing the rule). { 

Neb.—State v. Savage, 91 N.W. 716, 
65 Neb. 714; State v. Karr, 90 N.W. 
298, 64 Neb. 514; McGee v. State, 49 
N.W. 220, 32 Neb. 149. See Hacker 
v. Howe, 101 N.W. 255, 72 Neb. 385 
(dictum to the same effect). . 

Nev.—State v. Ormsby County, 7 
Nev. 392, 

N.J.—Jersey City v. Tax Bd. of 
Fqualization, 67 A. 38, 74 N.J.Law 
753. But see Middletown Tp. v. Ivins, 
130 A. 648, 102 N.J.Law 35 (holding 
that the effect of the statutes author- 
izing county boards to change valua- 
tions is to make the action of such 
boards in increasing valuations an 
pabvas eabbs act and not a judicial 
one). 

Ohio.—State v. Fox, 177 N.E. 652, 
389 Ohio App. 465; Conklin v. Squire, 
4 OhioS.&C.P. 493, 29 Cine.L.Bul. 157. 

Okl.—In re Qmitted Assessment, 
257 P. 380, 125 Ok]. 257; Hopper v. 
Oklahoma County, 143 P. 4, 43 Okl. 
288, L.R.A.1915B 875. 

Or.—First Nat. Bank of Albany v. 
Board of Equalization for Linn Coun- 
ty, 158 P...951, 81 Or. 240. But (see 
Smith Securities Co. v. Multnomah 
County, 194 P. 428, 192 P. 654, 98 Or. 
418, 424 (stating that “in the lower- 
ing or raising of valuations upon 
property a county board . . . is 
not acting or sitting as a court’). 

Tenn.—Briscoe v. McMillan, 100 S. 
W. 111, 117 Tenn. 115. 


Utah.—State v. Armstrong, 56 P, 
1076, 19 Utah 117. 

Wis.—Steele v. Dunham, 26 Wis, 
393. See State v. Lawler, 79 N.W. 
777, 103 Wis. 460 (recognizing the 
rule). 


See Union Oil Co. v. Campbell, 20 
So. 1007, 48 La.Ann. 1350; State v. 
State Tax Collector, 2 So. 59, 39 La. 
Ann. 530; Delaware, etc., Canal Co. 
v. Walsh, 11 Phila. (Pa.) 587; Tyler v. 
Rowland, (Tex.Civ.App.) 297 S.W. 
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have the nature dnd force of adjudications.** How- 
ever, such action is not strictly a judicial determi- 
judicial 
Where the action of the board consists of a mere 
mathematical computation, in a manner prescribed 
by statute, without involving the exercise of any 
discretion or judgment, action of such character is 
The powers and method 
of procedure of such officers and bodies must be 
exercised conformably to statute and are not sub- 
ject to their unrestrained discretion.’ * 
held that the effect of an application thus to review 
or correct an assessment is to suspend the power 
of the assessing and collecting officers to act upon 
the particular assessment until the board shall have 
decided the case;7® but, on the other hand, it has 
been held, where the statute does not provide for 
consideration de novo, by the board, of the assess- 
ment, but merely for the review and correction of 
errors, that the application for review does not 


nation,?®> nor such bodies 


not judicial in nature.7* 


923 [rev on other grounds (Commn. 
App.) 5 S.W.(2d) 756] (all recogniz- 
ing the rule): Belknap Realty Co. v. 
Simineo, 215 P. 659, 67 Mont. 359 (to 
the same effect); Kellogg v. Hig- 
Zins, 11 Vt. 240 (dictum to the same 
effect); Weyerhaeuser Timber Co. v. 
Pierce County, 167 P. 35. 97 Wash. 534 
(dictum to the same effect). . 

But see State v. Bartholomew, 132 
A. 30, 103 Conn. 607 (declaring that 
such a board is only an administra- 
tive body and its acts are ministerial 
in nature). 

And see cases infra this note. 

“That the duties imposed upon the 
board by these sections are judicial 
in their nature, as opposed to mere 
ministerial acts, seems to us very 
plain. The board, under their official 
oaths, are required to carefully re- 
view and examine the assessment 
rolls made by the assessors, and 
sworn statements made by others, 
and all valuations of real and person- 
al property; also to hear and examine 
any person upon oath who may ap- 
pear before them in relation to the 
assessment of any property upon the 
roll; and if it appear that any prop- 
erty has been valued too high or too 
low, they are to increase or lessen the 
same to the true valuation according 
to the rules for valuing property pre- 
scribed by the act. The performance 
of these duties would seem to be a 
judicial act in the strictest sense. 
The board has to hear testimony; 
to ascertain facts; to correct errors, 
and arrive at results, according very 
much to the proceedings and proc- 
esses of courts in the determination 
of causes; and hence they act judici- 
ally.” Steele v. Dunham, 26 Wis. 393, 


what place property is taxable pursu- 
ant to a statute vesting such determi- 
‘nation in him, upon proper applica- 
tion by the taxpayer, has been held 
to act in a judicial capacity. State 
v. Dunn, 90 N.W. 772, 86 Minn. 301. 

[b] Review as constituting cause 
on trial—Where a taxpayer appears 
before the county board of equaliza- 
tion as authorized by Rev. St. (1909) 
§ 11,407, to protest the board’s action 
in assessing omitted property, there 
is a cause pending and on trial, not 
on appeal within the strict legal sense 
of that word, but by virtue of the fact 
that the petitioner invoked the aid 
‘of the board to review and modify 
the assessment. See Ex parte San- 
ford, 139 S.W. 376, 236 Mo. 665. 

74. U.S.—Western Union Tel. Co. 
v. Missouri ex rel. Gottlieb, 23 S.Ct. 
730, 190 U.S. 412, 47 L.Ed. 1116 [aff 
65 S.W. 775, 165 Mo. 502). 

Ala.—State v. Templin, 95 So. 149, 
208 Ala. 651. 


6. : 
fa] Auditor, in determining at 
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tribunals.7® | of review has in 


and any change 


It has been | are final.§* 


for review and 
of the board or 


Cal.—People v. Goldtree, 44 Cal. 
323; Birch v. Orange County, 210 P. 
57, 59 Cal.App. 132. See Birch v. 
Orange County, 200 P. 647, 186 Cal. 
736 (recognizing the rule). 

Mass.—Gibbs v. County Commis- 
sioners of Hampden, 19 Pick. 298. 

Neb.—Kittle vy. Shervin, 7 N.W. 861, 


Tex.— Gulf, C. & S. F. Ry. Co. -v. 

(Civ.App.) 9 S.W.(2d) 1051. 
Conclusiveness and effect of deter- 

pupa mon of board see infra §§ 1047, 


75. Prairie County v. Mathews, 46 
Ark. 383; State v. Bartholomew, 132 
A. 30, 103 Conn. 607; Bugbee v. Put- 
nam, 90 Conn. 154, 96 A. 955; Kan- 
Sas Pac. R. Co. v. Ellis County Com’rs, 
19 Kan. 584, 587; Hagerty v. Huddle- 
ston, etc., Co., 53 N.E. 960, 60 OhioSt. 
149. See’ Vandercook vy. Williams, 1 
N.E. 619, 8 N.E. 113, 106 Ind. 345 (to 
the same effect). 

“Correcting an assessment is no 
more a judicial act than making the 
assessment originally. True, it in- 
volves a determination; but so does 
almost every political or éxecutive 
act. But it is not a judicial determi- 
nation. The most that can be said is, 
that it is quasi judicial.” Kansas 
Pac. R. Co. v. Ellis County Com’rs, 
supra. 

76. Ark.—Pulaski County Bd. of 
edueluee Teeee 6 S.W. 1, 49 Ark. 
; rairie County y. Mathews, 
Ark. 383. FA a 

Conn.—Bugbee v. Town of Putnam, 
icon 955, 90 Conn. 154. 

el.—Biggs v. Buckingham, 23 A. 
858, 6 Del.ch. 267. weirs 

.—Heidenway y. Harding, 168 N. 
B. 630, 336 Ill. 606. - 

Ind.—Pittsburgh, ete, R. Co. v. 
Backus, 33 N.E. 432, 133 Ind. 625 [aff 
tsb hea 1114, 154 U.S. 421, 38 L.Ed. 


Mass.—West Boylston Mfg. Co. y. 


Easthampton Bd. of Assessors, 178 N. 
E. 531. 


Ohio.—Stanton y. State Tax Com- 
mission, 151 N.E. 760, 114 OhioSt. 
658; Hagerty v. Huddleston, ete., Co., 
53 _N.E. 960, 60 OhioSt. 149. 

Tex.—Tyler v. Rowland, (Civ.App.) 


297 S.W. 928, 928 [rev on other 
Peet (Commn.App.) 5 S.W.(2d) 
o . 

“A board of equalization is not a 
court, although its decisions are 
quasi-judicial.” Tyler v. Rowland, 
supra. 

{a] “Appeal” to board.—When 
statutes provide for an “appeal” from 
assessing officers to a reviewing 


board, it has been held that the term 


eee 


For later cases, developments and changes in the law see Annotations, same title and section number. 


[§ 1004 


suspend or supersede the assessor’s valuation of 
the property®® and that hence, where no legal board 


fact been organized, the action and 


determination of the assessor remains in full force 
unaffected by such application.*! The assessing and 
collecting officers are subservient to the boards es- 
tablished for review and correction of assessments, *” 


the boards see fit to make in as- 


sessments supersedes the determination of the as- 
sessing officers and, so far as they are concerned, 
The reviewing board or officer, it has 
been held, need take no action upon any assessment 
in the absence of an application by the taxpayer 
for it to do so and its failure to act cannot be re- 
garded as a refusal to act;4 but, where directed 
by statute to entertain and pass upon applications 


correction, it is the absolute duty 
officer to act in the situations fall- 


ing within the statutory direction.*® 
Status of assessment prior to board meeting. An 


greepnaet is not used in its technical 
legal sense, as involving a judicial re- 
view, but simply to signify that the 

party feeling aggrieved may have a 
review of the assessment by appear- 
ing and protesting against it before 
a competent statutory body. Ex p. 
Sanford, 139 S.W. 376, 236 Mo. 665. 

77. First Nat. Bank v. Burke, 196 

N.W. 287, 201 Iowa 994 ferror dism 
48 S.Ct. 155, 275 U.S. 502, 72 L.Ed. 
395 mem]. 
é Pulaski County Bd. of Equali- 
zation Cases, 6 S.W. 1, 49 Ark. 518; 
People v. Schlitz Transfer Co., 164 N. 
E. 702, 333 Ill. 333; People v. Dela- 
ware County, 60 N.Y. 381 [rev 2 Hun 
102, 4 Thomps.&C. 336]. And see in- 
fra §§ 1015-1046. 

72. Fuller v. Gould, 20 Vt. 643. 
_la] Thus alterations or correc- 
tions made by the assessor while the 
application for review is pending are 
nullities. -Fuller v. Gould, 20 Vt. 643. 

80. Jeffersonville, etc, R. Co. v. 
McQueen, 49 Ind. 64. See Working- 
men’s Banking Co. v. Wolff, 37 N.E. 
930, 150 Ill. 491 (to the same effect). 

81. Jeffersonville, etc., R. Co. v. 
McQueen, 49 Ind. 64. 

82. Blecker’s Tax Appeal, 2 Pa. 
Dist.&Co. 773. See Harris v. State, 
34 S.W. 1017, 96 Tenn. 496 (holding, 
under a statute providing for a cér- 
tain record to be made by assessors 
of railroad property and that the 
board of examiners should examine 
the record and reach its conclusion 
on that basis, that, in the absence 
of special circumstances, the board 
had the right to demand a proper rec- 
ord from the assessors, and, if no rec- 
ord, or an improper record, was re- 
turned, could remand it to such asses- 
gore ane compel its correction). 

s ecker’s Tax Appeal 5 
Dist-&Co. 173. acu agit he 

34. owman-Hicks Lumber Co. v. 

Reid, 126 So. 232, 169 La. 905. 


85. Beidler yv. Kochersperger, 49 
N.E. 716, 171 Il. 563. Pratee 
[a] Approval of assessment 
against state.—Under Consol. L. 


(1909) ¢ 60, requiring local assessors 
to assess the wild and forest lands 


owned by the state as similar lands: 


of individuals, and to file in the of- 
fice of the comptroller and with the 
forest, fish, and game commission a 
copy of the assessment roll of the 
town, specifying what lands are forest 
lands and which belong to the state, 
Such specifications to be verified by 
the oath of a majority of the asses- 
sors, and providing that the comptrol- 
ler shall thereupon, after hearing, 
correct or reduce any assessment of 
state land which may be in his judg- 
ment an unfair proportion to the re- 
maining assessment of land within 
the town, and shall in other respects 


—_- 


_ 


eee 
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‘ 
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§§ 1004-1005] 


assessment is not complete and is in fieri until after 
the time is passed within which it may be taken up 
and considered by the board of review.®® 

In the absence of 
constitutional restrictions, statutory provisions re- 
specting the matter are controlling on the question 
of the subdivisions and districts to be established 
as reviewing units, and the circumstance that a par- 
ticular district is designated as the unit for assess- 
ment as a matter of administrative convenience 
does not confine the unit, for reviewing purposes, 
to the subdivision which is made the unit for the 


Unit for reviewing purposes. 


approve the assessment and commu- 
nicate his approval to the assessor 
it has been held that the fact that 
certain lots were assessed to another 
which should have been assessed to 
the state is not grounds for refusal 
of the comptroller to approve the 
assessment roll but that he is under 
a duty to act upon the assessment 
thus returned to him. People ex rel. 
Town of Brighton v. Williams, 129 
N.Y.S. 457, 145 App.Div. 8. 

86. Bratton v. Johnson, 45 N.W. 
412. 76 Wis. 430. 

87. Herzfeld-Phillipson Co. v. City 
pmo tN Gated 189 N.W. 661, 177 Wis. 


88. Exclusiveness of 
remedies for review of: 
Highway assessments see Highways 

§ 508 text and notes 28, 29. 
Municipal assessments see Municipal 

Corporations § $184 text and notes 

54-56. 

s9. U.S.—Greeley First Nat. Bank 
v. Weld County, 44 S.Ct. 385, 264 U. 
S. 450, 68 L.Ed. 784; Farncomb v. 
Denver, 40 S.Ct. 271, 252 U.S. 7, 64 L. 
Ed. 424; Hodge v. Muscatine Coun- 
tyey 20 8. Ct, eee, £96, U.S.2 220, £91. 
Ed. 477 [aff 96 N.W. 968, 121 Iowa 482, 
104 Am.S.R. 304, 67 L.R.A. 624]; Bee- 
son v. Johns, 8 S.Ct. 352, 124 U.S. 
56, 31 L.Ed. 360; Stanley vy. Albany 
County, 7 S.Ct. 1234, 121 U.S. 535, 30 
L.Ed. 1000; South Broadway Nat. 
Bank vy. Denver, 51 F.(2d) 703; Apart- 
ments Bldg. Co. v. Smiley, 32 F.(2d) 
142 [aff 26 F.(2d) 469]; McDougal 
v. Mudge, 233 F. 235, 147 C.C.A. 241 
[rey 222 F. 562]; Altschul v. Gittings, 
86 EF. 200; Ledoux v. La Bee, 83 F. 
761; Dundee Mortg., etc., Co. v. Charl- 
ton, 32 F. 192, 13 Sawy. 25. 

Ala.—Lehman y. Robinson, 59 Ala. 
219, i 

Ariz.—Arizona Copper Co. v. State, 
187 P. 417, 420, 15 Ariz. 9 [error dism 
S57 S.Ct. 937,288 .UsS3..611> 59 dud. 
1489, and quot Cyc]; Campbell v. 
Bashford, 16 P. 269, 2 Ariz. 344. 

Ark.—Clay County v. Bank of Kno- 
bel, 151 S.W. 1013, 105 Ark. 450; Clay 
County v. Brown Lumber Co., 119 S. 
W. 251, 90 Ark. 413; Pulaski County 
Bd. of Equalization Cases, 6 S.W. 1, 
49 Ark. 518. 

Cal.—San Jose Gas Co. v. January, 
57 Cal. 614; Hammond Lumber Co. 
v. Los Angeles County, 285 P. 896, 104 
Cal.App. 235; Merchants’ Trust Co. v. 
Hopkins, 284 P. 1072, 103 Cal.App. 473; 
Wible v. Bakersfield, 183 P. 291, 
Cah.App. 77. But see Birch v. Orange 
County, 200 P. 647, 186 Cal. 736 (hold- 
ing that an action to recover taxes 
paid under protest may be prosecuted 
without previous request for the re- 
turn of such taxes from the adminis- 
trative board established to review 
and correct assessments, in view of 
the adoption of a statute failing to 
make such request a condition to re- 
covery of taxes, which impliedly re- 
pealed an earlier statute which had 
contained provisions for the return 
of taxes by the boards). 

Colo.—Price v. Kramer, 4 Colo. 546. 

Conn.—Monroe v. New Canaan, 43 
Conn. 309. 

Fla.—Tampa v. Palmer, 105 So. 115, 
89 Fla. 514; German-American Lum- 
ber Co. v. Barbee, 52 So. 292, 59 Fla. 
493: State v. Southern Land, etc., Co., 
33 So. 999, 45 Fla. 374; Jackson Coun- 


statutory 
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ty v. Thornton, 33 So. 291, 44 Fla. 610; 
Kissimmee City y. Cannon, 7 So. 523, 
26 Fla. 3. 

Ill.—Herman H. Hettler Lumber Co. 
v. Cook County. 168 N.E. 627, 336 Ill. 
645; People v. Hart, 163 N.E. 769, 332 
Ill. 467; People v. Elmwood Cemetery 
Co., 148 N.E. 2738, 317 Ill, 547; Chica- 
go Sanitary District v. Young, 120 N. 
BE. 818, 285 Tll. 351; Cummins v. Web- 
ber, 75 N.E. 1041, 218 Il). 521; Hul- 
bert v. People, 59 N.E. 567, 189 Ill. 
114; Clement v. People, 52 N.E. 382, 
177 Til. 144; Keokuk, etc., Bridge Co. 
v. People, 384 N.E. 482, 145 Til. 596: 
Buttenuth vy. St. Louis Bridge Co., 
17 N.E. 439, 123 Til. 535, 5 Am.S.R. 
545; New York, etc., Grain, etc., Exch. 
v. Gleason, 18 N.E. 204, 121 Ill. 502; 
Phenix Grain, ete., Exch. v. Gleason, 
iS ONG 2097-128 “Th 5245 Camp. v. 
Simpson, 8 N.E. 308, 118 Ill. 224; Mix 
v. People, 4 N.E. 783,116 Tl. 265; 
Humphreys y. Nelson, 4 N.E. 637, 115 
Til. 45; Felsenthal v. Johnson, 104 Ill. 
21; Madison County v. Smith, 95-111. 
328; People v. Big Muddy Iron Co., 89 
Ill. 116; Porter vy. Rockford, etec., R. 
Co., 76 Ill. 561; Adsit v. Lieb, 76 Il. 
198. See People v. Hibernian Bank- 
ing Assoc., 92 N.B. 305, 245 Ill. 522 
(to the same effect); Kochersperger 
v. Larned, 49 N.E. 988, 172 Ill. 86 
(dictum to the same effect, in a case 
holding that mandamus to compel ac- 
tion’ of the statutory board, and not 
an application for correction in equi- 
ity, was the proper remedy where the 
board refused to act); Beidler vy. 
Kochersperger, 49 N.E. 716, 171 Il). 
563 (to the same effect as preceding 
case). 

Ind.—Small v. Lawrenceburgh, 27 
N.E. 500, 128 Ind. 231. 

Iowa.—lowa Nat. Bank y. Stewart, 
232 N.W. 445 [cert gr 51 S.Ct. 355, 
and foll Home Sav. Bank v. Stewart, 
232° N.W. 471]; Farmers’ Ins. Co. 
v. Linn County, 208 N.W. 929, 202 
Iowa 444; Griswold Land, etc., Co. v. 
Calkoun County, 201 N.W. 11, 198 
Iowa 1240; McDonald v. Clarke Coun- 
ty, 195 N.W. 189, 196 Iowa 646; Pe- 
tersen v. Clarence Bd. of Review, 116 
N.W. 818, 138 Iowa 717; Collins v. 
Keokuk, 91 N.W. 791, 118 Iowa 30; 
Crawford yv. Polk County, 83 N.W. 825, 
112 Iowa 118; Smith v. Marshalltown, 
53 N.W. 286, 86 Iowa 516; Van Wag- 
enen v. Lyon County, 39 N.W. 105, 74 
Iowa 716; Missouri Valley, etc., R., 
ete., Co. v. Harrison County, 37 N.W. 
372, 74 Iowa 283; Harris v. Fremont 
County, 19 N.W. 826, 63 Iowa 639; 
Powers v. Bowman, 5 N.W. 566, 53 
Iowa 359; Nugent v. Bates, 50 N.W. 
76, 51 Iowa 77, 38 Am.R. 117; Buell 
v. Schaale, 39 Iowa 293; Macklot v. 
Davenport, 17 Iowa 379. See Burns 
v. McNally, 57 N.W. 908, 90 Iowa 432 
(recognizing the rule). 

Kan.—State v. Sessions, 147 P. 789, 
95 Kan. 272 [aff sub nom. Chicago, 
R. I. & P. R. Co. v. State of Kansas 
ex rel. Brewster, 38 S.Ct. 60, 245 U.S. 
627, 62 L.Ed. 518 mem]; Benn v, 
Slaymaker, 148 P. 508, 93 Kan. 64. 

Ky:—Ball v. P. V. & K. Coal -Co., 
381 S.W.(2d) 707, 285 Ky. 445; Farm- 
ers’ Nat. Bank of Somerset v. Board 
of Sup’rs of Pulaski County, 8 S.W. 
(2d) 401, 225 Ky. 246; Lowther v. 
Moore, 229 S.W. 705, 191 Ky. 284; 
Vanceburg, etc., Turnpike Road Co. vy. 
Maysville, ete, R. Co., 77 S.W. 1118, 
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purpose of assessment.®? 

[§ 1005] b. Exclusiveness of Statutory Remedy.** 
In cases where the error or irregularity complained 
of is not such as to annul and render utterly void 
the tax itself, if administrative boards or officers 
are established by law for the review and correction 
of assessments the remedy thus provided is exelu- 
sive and is the only one available in the first in- 
stance for the purpose of granting relief falling 
within the powers conferred upon such adminis- 
trative agencies®® unless an alternative procedure, 
judicially or otherwise, is expressly made available 


117 Ky. 275, 25 Ky.L. 1404; 
v. Louisville, 49 S.W. 547, 20 Ky.L. 
1551; Royer Wheel Co. v. Taylor 
County, 47 S.W. 876, 104 Ky. 741, 20 
Ky-L. 904. See Ryan v. Louisville, 
118 S.W. 992, 1838 Ky. 714 (recogniz- 
ing the rule). 

La.—Marston v. Elliott, 70 So. 519, 
138 La. 574; Red River, ete., Line v. 
Parker, 6 So. 896, 41 La.Ann. 1046; 
Louisiana Brewing Co. v. Board of 
Assessors, 6 So. 823, 41 La.Ann. 565; 
State v. Meyer, 6 So. 590, 41 La.Ann, 
436; Shattuck v. New Orleans, 1 So. 
411, 39 La.Ann. 206; State v. Louisi- 
ana Mut. Ins. Co., 19 La.Ann. 474, 
Compare New Orleans v. De Lesseps, 
11 La.Ann. 251 (holding that, where a 
taxpayer fails to apply for correction 
to the reviewing officer, such conduct 
is prima facie conclusive against his 
right to object to the assessment roll, 
and, if subsequent correction be open 
to him, he must clearly establish his 
right). 

Me.—Bath v. Whitmore, 9 A. 119, 
79 Me. 182; Gilpatrick v. Saco, 57 Me. 
277; Holton v. Bangor, 23 Me. 264. 

Md.—Aejis Co. v. Ray, 144 A. 842, 
156 Md. 590; James Clark Distilling 
Co. v. Cumberland, 52 A. 661, 95 Md. 
468; O’Neal v. Virginia, etc., Bridge 
Co., 18 Md. 1, 79 Am.D. 669. 

Mich.—Petition of Auditor General, 
187 N.W. 527, 217 Mich. 695; Craw- 
ford v. Koch, 135 N.W. 339, 169 Mich. 
372; Petoskey & B. 8S. Gas Co. v. City 
of Petoskey, 127 N.W. 345, 162 Mich. 
447; Traverse Beach Assoc. v. Elm- 
wood Tp., 105 N.W. 768, 142 Mich. 297; 
Hinds v. Beividere Tp., 65 N.W. 544, 
107 Mich. 664; Michigan Savings Bank 
v. Detroit, 65 N.W. 101, 107 Mich. 
246; Meade v. Haines, 45 N.W. 836, 
81 Mich. 261; Sage v. Burlingame, 41 
N.W. 878, 74 Mich. 120; Peninsula 
Iron, etc, Co. v. Crystal Falls Tp, 
27 N.W. 666, 60 Mich. 510; St. Joseph 
First Nat. Bank v. St. Joseph Tp., 9 
N.W. 838, 46 Mich. 526. See Ward v.. 
Echo Tp., 108 N.W. 364, 145 Mich. 
56; Caledonia Tp. v. Rose, 53 N.W. 
927, 94 Mich. 216 (both recognizing 
the rule). 

Minn.—In re Atwood Lumber Co., 
105 N.W. 276, 96 Minn. 392; State v.. 
Willard, 79 N.W. 829, 77 Minn. 190. 

Miss.—-North vy. Culpepper, 53 So. 
419, 97 Miss. 730. 

Mo.—State v. Neosho Bank, 25 S.W. 
372, 120 Mo. 161. 

Mont.—Yellowstone Packing, etce., 
Co. v. Hays, 268 P. 555, 557, 83 Mont. 
1 [quot Cyc]; Belknap Realty Co. v. 
Simineo, 215 P. 659, 67 Mont. 359;. 
Thwing v. Weiser, 210 Bi 750; * 65 
Mont. 28; Missoula First Nat. Bank 
v. Bailey, 39 P. 88, 15 Mont. 301; Ward 
v. Gallatin County, 29 P. 658, 12 Mont. 
23; Northern Pac. R. Co. v. /Patter- 
son, 24 P. 704, 10 Mont. 90 Lerror dism 
14 S.Ct. 977, 154*U.S. 130, 38 L.Ed. 


Crecelius 


934]. 
Neb.—State v. American State 
Bank, 209 N.W. 621, 114 Neb. 740; 


Hall v. Moore, 106 N.W. 785, 75 Neb. 
693; Medland v. Connell, 77 N.W. 437, 
57 Neb. 10; Kittle v. Shervin, 7 N.W. 
861, 11 Neb. 65. 

Nev.—State y. Sadler, 23 P. 799, 2) 
Nev. 13; State v. Wright, 4 Nev. 251. 

N.J.—Appelget v. Pownell, 6 A. 441, 
49 N.J.Law 169; State v. Snedeker, 
42 N.J.Law 76; State vy. Matthews, 
40 N.J.Law 268. : 
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N.C.—Hart v. Burke County, 134. S.| Y. M. C. A. v. Ottawa, 29 Ont.L. 574, 


EB. 403, 192 N.C. 161; Marion Mfg. Co. 
v. McDowell County, ‘126 S.E. 116, 189 
N.C. 108. 

Ohio.—Hammond vy. Winder, 147 N. 
BK. 94, 112 OhioSt. 158; Mitchell v. 
Franklin County, 25 OhioSt. 143; 
Helmers v. McCarthy, 6 OhioApp. 423. 

Okl.—Phillips v. Freas, 3 P.(2d) 
436, 151 Okl.-227; Blake v. Metz, 276 P. 
762, 765, 136 Okl. 146, 150; Cotton 
v. Blake, 270 P. 1105, 133 Okl. 60; 
Blake v. Young, 261 P. 923, 128 Okl. 
153; Daniel v. Stucky, 257 P. 776, 118 
Okl. 150; First Nat. Bank vy. Achen- 
bach, 237 P. 574, 110 Okl. 246; First 
Nat. Bank v. Briggs, 230 P. 860, 104 
Okl. 97; Pryor v. McCafferty, 170 P. 
493, 69 Okl. 120; Weatherly v. Clo- 


worth Development Co., 166 P. 156, 
63 Okl. 307; Weatherly v. Sawyer, 
163 P. 717, 63 Okl. 155; Board of 


Com’rs of Garfield County v. Field, 
162 P. 733, 63 Okl. 80; Board of Com’rs 
of Canadian County v. Tinklepaugh, 
152 P. 1119, 49 Okl. 440; Williams v. 
Garfield Exchange Bank, 134 P. 863, 
38 Okl. 539; Mellon Co. v. McCafferty, 
135 P. 278, 38 Okl. 534 [error dism 
36 S.Ct. 94, 2389 U.S. 134, 60 L.Ed. 
181]; Carroll v. Gerlach, 65 P. 844, 
11 Okl. 151. 

Or.—West Portland Park Assoc. v. 
Kelly, 45 P. 901, 29 Or. 412; Oregon, 
etc., Mortg. Sav. Bank v. Jordan, 17 P. 
621, 16 Or. 118; Shumway v. Baker 
County, 3 Or. 246. See Rhea v. Uma- 
tilla County, 2 Or. 298 (dictum to the 
same effect). 

Pa.—Philadelphia v. Kolb, 136 A. 
239, 288 Pa. 359; Stewart v. Maple, 70 
Pa. 221; Guthrie v. Pittsburg Dry 
Goods Co., 47 Pa.Super. 384; Baldwin 
v. Donora Borough, 10 Pa.Dist.&Co. 


189; Titusville v. American Express 
Co:, 15 Pa.Dist. 823; 32 Pa-Co. 361; 
Philadelphia v. Thurlow, 6 Pa.Dist. 


51, 18 Pa.Co. 666. 

hilippine.—Roxas v. Rafferty, 37 
Philippine 957; Fernandez v. Shearer, 
19 Philippine 75. 

Porto Rico.—Guerra v. Treasurer, 8 
Porto Rico 280. 

Tenn.—Ward v. Alsup, 46 S.W. 573, 
100 Tenn, 619. 

Tex.—Duck v. Peeler, 11 S.W. 1111, 
74 Tex. 268; Moody v. Galveston, 50 
S.W. 481, 21 Tex.Civ.App. 16. 

Va.—Grief v. Kegley, 79 S.E. 1062, 
115 Va. 552. 5 

Wash.—Chehalis Boom Co. v. Che- 
halis County, 63 P. 1123, 24 Wash. 135. 
Compare Whatcom County v. Fair- 
haven Land Co., 34 P. 563, 7 Wash. 
101 (conceding the rule to apply 
where the board was empowered to 
hear and determine objections to as- 
sessments by taxpayers, but holding 
that under a_ subsequent statute 
wherein no such power was granted 
relief was obtainable by application 
to the courts). 

W.Va.—Pardee, ete. Lumber Co. v. 
Rose, 105 S.E. 792, 793, 87 W.Va. 484 
[eit Cyc]. See In re Masonic Temple 
Soc., 111 S.E. 637, 90 W.Va. 441, 22 
A.L.R. 892 (to the same effect). 

Wis.—Herzfeld-Phillipson Co. v. 
Milwaukee, 189 N.W. 661, 177 Wis. 
431; Milwaukee v. Wakefield, 113 N. 
W. 34, 115 N.W. 1387, 1384 Wis. 462; 
Boorman vy. Juneau County, 45 N.W. 
675, 76 Wis. 550; Bratton v. Johnson, 
45 N.W. 412, 76 Wis. 430; Lawrence v. 
Janesville, 1 N.W. 338, 50 N.W. 1102, 
46 Wis. 364. 

Wyo.—Kelley v. Rhoads, 51 P. 593, 
7 Wyo. 237, 75 Am.S.R. 904, 39 L.R.A. 
594; Johnson County Bd. of Commis- 
sioners v. Searight Cattle Co., 31 P. 
268, 3 Wyo. 777. 

Can.—North West Lumber Co. v. 
Mun. Dist. of Lockerbie, [1926] Can.S. 
C. 155, [1926] 1 Dom.L.R. 20; Ville St. 
Michel v. Shannon Realties, 70 Dom.L. 
R. 773 [rev 32 Que.K.B. 520]. 

Alta.—Krumm v. Mun. Dist. Shep- 
pard, [1927] 2 Dom.L.R. 484. 

N.B.—Rex _v. Woodstock, 49 N.B. 
213, 68 Dom.L.R. 48. 

Ont.—Foster v. St. Joseph Tp., 39 
Ont.L. 114, 12 Ont.W.N. 38 [aff 39 Ont. 
L. 525, 12 Ont.W.N. 205]. See Ottawa 


15 Dom.L.R. 718 (recognizing the 
rule). 

Sask.—Kamsack v. Canadian North- 
ern Town Properties Co., Ltd., 68 Dom. 
L.R. 660; Brehaut v. North Battle- 
ford, 13 Sask.L. 202, 206, 51 Dom.L.R. 
609, 614 [cit Cyc]. 

“In nearly all the states, probably 
in all of them, provision is made by 
law for the correction of errors and 
irregularities of assessors in the as- 
sessment of property for the purposes 
of taxation. This is 3 
through boards of revision or equali- 
zation, as they are often termed, with 
sometimes a right of appeal from 
their decision to the courts of law. 
They are established to carry into ef- 
fect the general rule of equality and 
uniformity of taxation required by 
constitutional or statutory provi- 
sions. , Absolute equality and uni- 
formity are seldom, if ever, attain- 
able. The diversity of human judg- 
ments, and the uncertainty attending 
all human evidence, preclude the pos- 
sibility of this attainment. Intelli- 
gent men differ as to the value of 
even the most common objects before 
them—of animals, houses, and lands 
in constant use. The most that can 
be expected from wise legislation is 
an approximation to this desirable 
end; and the requirement of equality 
and uniformity found in the constitu- 
tions of some states is complied with, 
when designed and manifest de- 
partures from the rule are avoided. 
To these boards of revision, by what- 
ever name they may be called, the 
citizen must apply for relief against 
excessive and _ irregular 
where the assessing officers had juris- 
diction to assess the property. Their 
action is judicial in its character. 
They pass judgment on the value of 
the property upon personal examina- 
tion and evidence respecting it. 
Their action being judicial, their 
judgments in cases within their juris- 
diction are not open to collaterial at- 
tack. If not corrected by some of 
the modes pointed out by statute, they 
are conclusive, whatever errors may 
have been committed in the assess- 
ment.” Stanley v. Supervisors of Al- 
bany, 7 S.Ct. 1234, 121 U.S. 535, 550, 
30 L.Ed. 1000 [aff 15 F. 483, and 
quot Ledoux v. La Bee, 83 F. 761, 
766; Yuma County vy. Arizona, etc., 
R. Coy, 243: P. 907, 909, 30° Ariz. 27}. 

“The correct, and, as we believe, the 
ordinary method of fixing the rate of 
tax necessary to be levied in any 
given year, for a city, county, or the 
State, is first to ascertain the amount 
or assessed value of the property in 
such city, county, or the State, and 
then ascertain the amount of revenue 
necessary to carry on the government, 
for which the tax is to be levied, 
and from these data, which ought, for 
the safety of such governments, to 
be fixed and certain, the rate is easily 
and certainly determined. But sup- 
pose that after such rate has been 
fixed and the levy made according- 
ly, every tax-payer is at liberty to 
controvert the correctness of his as- 
sessment and when the collector calls 
for his tax, he may enjoin the col- 
lection on the ground of error in-the 
assessment, and litigate that question 
for a series of years—even the ordi- 
nary pendency of equity causes—and 
in many eases such litigant would 
doubtless be successful, whereby the 
collection of the revenue would be 
indefinitely delayed, and greatly re- 
duced in amount, what would become 
of the government, and how, in the 
mean, time, would our schools and 
charitable institutions be supported, 
and in what manner could the execu- 
tive, legislative and judicial depart- 
ments of such government be kept in 
healthful and successful operation? 
To hold that such course could be 
pursued, would be to hold that the 
government had provided for its own 
strangulation at the hands of one of 
its departments. Again, it is a well 


generally- 


taxation, 


Fuller v. Gould, 20 


‘ 


[§ 1005 


recognized fact that more or less er- 
ror has always been connected with 
the assessment, levy and collection 
of taxes. This fact finds abundant 
verification in the almost universal 
failure and insufficiency of tax titles; 
this has been true, not only in Iowa, 
but in every State of the Union. This 
insufficiency of tax titles has result- 
ed from the errors and irregularities 


in the assessment, levy and collection » 


of the taxes; and if a tax-payer may 
enjoin the collection of his tax for an 
error in the assessment, he may en- 
join for any other error, and to sus- 
tain such injunctions and hold that 
taxes may be enjoined for errors and 
irregularities, would result in a flood 
of injunctions all over the land, and 
stay the collection of revenue to the 
bankruptcy of every government, city, 
county and State. It is apparent 
from this general view of the ques- 
tion, that since the statute has pro- 
vided a tribunal where any person 
may correct an erroneous assessment 
of his property, before such assess- 
ment becomes the basis of the rate 
of levy, and with equal and certain 
justice to himself, and without preju- 
dice to the government, he ought to 
be required to apply to that tribunal 
for its correction. It may, therefore, 
be safely held that where a statute 
upon a particular subject has provid- 
ed a tribunal for the determination of 
questions connected with that sub- 
ject, that the jurisdiction thus con- 
ferred is exclusive, unless otherwise 
expressed or clearly manifested; and 
that generally where a statute in re- 
lation to revenue provides a tribunal 
for the correction of the errors of 
the officers by a proceeding in the 
nature of an appeal to it, that such 
quasi appellate jurisdiction is exclu- 
sive. f course this exclusiveness 
of jurisdiction in the special tribunal, 
relates only to the correction of er- 
rors in the particular matters pro- 
vided for, and does not prevent a 
party from resorting to the ordinary. 
tribunals for remedy against the as- 
sessor, when from corruption or mal- 
ice he has overassessed, or the like. 

Vt. 6435" Nor, 
from the general remedy by certiorari 
to the special tribunal (Rev., ch. 140); 
nor from mandamus. Hershey vy. Fry, 
1 Iowa 593. So it will be seen that 
ample remedies are afforded the citi- 
zen and tax-payer, even when he is 
confined to the course, provided by 
statute, and at the same time the op- 
erations of the government, whether 
State or municipal, are not unneces- 
sarily interfered with. From the con- 
siderations already suggested, as well 
as from many others, which will read- 
ily suggest themselves to the legal 
mind, it is clear, both upon principle 
and policy, that the tax-payer should 
be limited to the remedy provided by 
the statute. But while this question is 
a new one in this State, it has un- 
dergone judicial determination in 
very many other States of the Union, 
and, although no two States agree 
in the method or tribunal provided by 
statute for the correction of the er- 
rors connected with the assessment, 
levy, &c., they all agree in holding 
that whatever the remedy is, which 


the statute has provided, such reme-" 


dy is exclusive.” Macklot y. Cit 
of Davenport, 17 Iowa 379, 385. . 

[a] Unauthorized submission to 
board of an asserted error in the as- 
sessment, which error was by statute 
to be corrected by the assessor and 
not by a reviewing board, was insuffi- 
cient to Serve aS a basis for any 
rights. Wilson v. Wiggins, 54 P. 716, 
7 Okl. 517. 

[b] Second application to board 
not required.—A taxpayer need not 
make more than one complaint to 
the board of review before resorting 
to. the courts; that is, he need not go 
back to the board for the purposes 
of pointing out an alleged error in 
its former action, before bringing 
his appeal. Ingersoll v. Des Moines, 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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as a method of reviewing and correcting assess- 
i The rule operates to bar either a direct 
application for review or correction of the assess- 
ment addressed to any other body, in the first in- 
stance,°' or a collateral attack, either at law or in 


ments.?° 


46 Iowa 553. 

[ec] Application to wrong board.— 
Where several boards are created by 
statutes, with distinct functions in 
the review of assessments assigned to 
them, resort must be had in every 
case to the particular board provid- 
ed for the situation involved, and 
a resort in the first instance to an- 
other board is of no effect.. Butteruth 
v. St. Louis Bridge Co., 17 N.E. 439, 
123 Ill. 535, 5 Am.S.R. 545; Missouri 
Valley, ete., R., etce., Co. v. Harrison 
County, 37 N.W. 372, 74 Iowa 283. 
See State v. Willard, 79 N.W. 829, 
77 Minn. 190 (to the same effect). 

{d] Board of arbitrators.—Where 
the statutes provide for the appoint- 
ment of arbitrators to review and 
correct claimed errors in the assess- 
ment of property, a taxpayer must 
avail himself in the first instance of 
the statutory arbitration thus pro- 
vided, and, in the event of failure to 
do so, cannot secure relief by other 
proceedings. McGregor v. Hogan, 44 
$.Ct. 50, 263 U.S. 234, 68 L.Ed. 282 [aft 
112 S.E. 471, 153 Ga. 473]. 

fe] Determination does not in- 
volve federal question.—Where the 
laws of a state create a tribunal for 
the correction of assessments, it is 
for the state to determine whether the 
statutory remedy is exclusive or 
whether it is only cumulative and its 


. action in that respect raises no fed- 


eral question. Northern Pac. R. Co. 
v. Patterson, 14 S.Ct. 977, 154'U.S. 130, 
38 L.Ed. 934; Altschul y. Gittings, 86 
F. 200. See Mellon Co. v. McCaffer- 
ty, 36 S.Ct. 94, 239 U.S. 134, 60 L.Hd. 
181 [dism error 135 P. 278, 38 Okl. 
534] (to the same effect). 

[f] Appearance without submis- 
sion of case.—Where the protesting 
taxpayer appeared before the board 
to secure a correction of an assess- 
ment but before any evidence was 


- intreduced or other action had with 


reference to his claim, such taxpayer, 
induced by manifestations of hostili- 
ty, withdrew from the hearing and 
failed to prosecute his claim further 
before the board, the mere appear- 
ance was held not a sufficient com- 
pliance with the rule requiring resort 
to the appropriate administrative 
remedies to serve as the basis of any 
rights based on the theory that such 
remedy had been sought. Pardee, 
etc., Lumber Co. v. Rose, 105 S.E. 792, 
87 -W.Va. 484. 

ig] Substantial submission of is- 
sues required.—A taxpayer must fair- 
ly submit his claim to the appoint- 
ed board in order to be entitled to 
attack the assessment elsewhere as 
otherwise he could practically disre- 
gard them by making only a perfunc- 
tory showing before them and reserve 
his real showing for later action by 
the court; and, having failed to sub- 
mit to the board and issue within its 
sphere, he is precluded, under this 
rule, from attacking the assessment 
elsewhere on such issue. Merchants’ 
Trust Co. v. Hopkins, 284 P. 1072, 
103 Cal.App. 473; California Domes- 
tic Water Co. v. Los Angeles County, 
101 P. 547, 10 Cal.App. 185. | 

[h] Sufficiency of submission to 
board.—No particular form of objec- 
tion need be made by the aggrieved 
party, it being sufficient that he ap- 
ear before the board and there make 
ones his grievance in such manner 
that the board is cognizant of its 
character, and, if he does this, he has 
sufficiently complied with the rule, 
requiring application to the board in 
the first instance, to avail himself of 
any rights contingent upon _compli- 
ance. Burns v. McNally, 57 N.W. 908, 
90 Iowa 432. 

[i] Taxpayer is bound to know 
law respecting the manner of review- 
ing and correcting assessments and 


through 


TAXATION 


utory provisions 


that he can obtain relief in the ad- 
ministrative boards provided for that 
purpose by statute, and in no other 


way. Phoenix Grain, ete., Exch. v. 
Gleason, 13 N.H. 209, 121 Ill. 524; 
Adsit v. Lieb, 76 Ill. 198; Hinds v. 


Pe apte Tp., 65 N.W. 544, 107 Mich. 


_ [i], Judgment or decree granting 
judicial relief, without due applica- 
tion having been made to the admin- 
istrative board constituted for the 
purpose, is void, being made without 
jurisdiction. Blake v. Metz, 276 P. 
765, 1386 Okl. 150; Blake v. Metz, 276 
P. 762, 186 Okl. 146. 

[k] Repeal cf statute—(1) At 
least as to assessments made and 
on which action in court is brought 
before the passage of an act repeal- 
ing a statute specifically requiring 
resort in the first instance tod the re- 
viewing board, such repeal does not 
Sustain the taxpayer in disregarding 
the administrative remedy and pro- 
ceeding judicially in the first in- 
stance. Bratton v. Johnson, 45 N.W. 
412, 76 Wis. 4380. (2) St. (1915) §§ 
1101, 1102, relating to proceedings be- 
fore justices of the peace for the 
collection of taxes, did not repeal or 
change ‘section 1061, subsec 6, re- 
quiring the presentation of objec- 
tions to the board of review as a con- 
dition of the right to question the 
amovunt or valuation of personal prop- 
erty assessed. Herzfeld-Phillipson 
Co. v. City of Milwaukee, 189 N.W. 
661, 177 Wis. 431. 

Existence of statutory remedy as 
affecting right to: 

Appeal see infra § 1081. 
Certiorari see infra §§ 1103-1104. 
Mandamus see infra § 1122. 
injunction to restrain: 

Assessment see infra § 1129, 

Collection see infra § 1429. 
Action:. 

To reduce assessment or abate tax 

see infra § 1134. 
To vacate assessment or for re-as- 
sessment see infra § 1145. 


90. See statutory provisions; and 
cases infra this note, 
[a] In Colorado a taxpayer ob- 


jecting to an assessment may appeal 
to the board of county commission- 
ers sitting as a board of equaliza- 
tion and then carry his application 
successive administrative 
appeals, or, if the amount exceeds 
seventy-five hundred dollars, he may, 
in the event that the assessor over- 
rules his application for correction, 
take the case into the county or dis- 
trict court, after having paid the 
amount of the tax, and the choice as 
to which method to pursue belongs to 
the taxpayer. Phillips vy. Board of 
Com’rs of Douglas County, 262 P. 523, 
83 Colo. 82. 

[b] In Maryland the statute au- 
thorizing an appeal to the comptrol- 
ler of the treasury and the treasurer 
(Code art 81 § 170) from certain or- 
ders of the state tax commission is 
cumulative only with the appeal to 
the court from that body on ques- 
tions of law provided by another stat- 
ute (Code art 81 §§ 253, 259) and 
the existence of the former remedy is 
not exclusive. Susquehanna Power 
Co. v. State Tax Commission, 151 A. 
39, 159 Md. 359 [appeal dism 51 S.Ct. 
436]. 

[ec] In Massachusetts (1) a person 
feeling aggrieved by an assessment 
may apply to the assessor for an 
abatement and thence may appeal 
either to the county commissioners 
or the superior court, but the reme- 
dy, where the tax is not void, is con- 
fined to the method provided and the 
taxpayer complaining, although he 
may at his option proceed before 
either the county commissioners or 
the superior court, is limited to the 
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equity, upon the assessment in the event of a fail- 
ure to bring the matter properly before the admin- 
istrative agency established for the purpose of re- 
view and correction.®? 


Except where specific stat- 
to the contrary exist, the effect of 


one or the other method and cannot 
have redress in any other means with- 
out having pursued the statutory 
remedy, Commonwealth Inv. Co. v. 
Town of Brookline, 167 N.E. 227; 
Taber Mill v. Abrams, 158 N.E. 667, 
261 Mass. 432; Central Nat. Bank v. 
City of Lynn, 156 N.K. 42, 259 Mass. 
1; Howard v. Dunster, 120 N.E. 849, 
431 Mass. 291; Sullivan v. Town of, 
Ashfield, 116 N.E. 565, 227 Mass. 24; 
Sears v. Town of Nahant, 109 N.E. 
373, 221 Mass. 435 [error dism 39 S., 
Ct. 133, 248 U.S. 542, 63 L.Ed. 412 
mem); Harrington v. Glidden, 61 N. 
EK. 54, 179 Mass. 486, 94 Am.S.R. 613 
Laff 23 S.Ct. 574, 189 U.S. 255, 47 L.Ed. 
798]. See Alpha Portland Cement 
Co. vy. Commonwealth, 142 N.E. 762, 
248 Mass. 156 [rev on other grounds 
45 S.Ct. 477, 268 U.S. 203, 69 L.Ed, 
916] (recognizing the rule). (2) 
However, with reference to corporate 
excise taxes, while the method set 
out. is appropriate and exclusive as to 
complaints that nonassessable prop- 
erty -has been assessed (American 
Hide & Leather Co. v. Commonwealth, 
147 N.E. 839, 252 Mass. 345), (3) it is 
otherwise where the complaint is one 
of overvaluation of property legally 
subject to assessment, the remedy in 
such case being by appeal to the ap- 
peal board under Gen. L. ec 63 §§ 51; 
71, and such remedy being exclusive 
so as to render resort to the petition 
for abatement unavailable for relief 
(American Hide & Leather Co. v. 
Commonwealth, supra). 

[d] In Nebraska the provisions 
for assessment of lands by irrigation 
districts, originally providing for re- 
lief by application to the district 
board or by appearance and objection 
before the board of equalization, hav-- 
ing been subsequently amended, 
Comp. St. (1922) § 2878, so as to per- 
mit of relief in specified instances by 
refund of taxes paid, while relief, as 
to all cases not falling within the in- 
stances specified, is confined to the 
remedies by administrative review, 
nevertheless in those cases falling 
within the instances enumerated by 
the amendment, relief may also be 
had by tax refund as provided by such 
statute. Morrow v. Farmers’ Irr. 
Dist., 220 N.W. 680, 117 Neb. 424. 

91. Ala.—State v. Jefferson Coun- 
ty Bank, 76 So. 53, 200 Ala. 287. 

Ark.—Clay County v. Knobel Bank, 
151 S.W. 1018, 105 Ark. 450. - 

Iowa.—McDonald v. Clarke County, 
195 N.W. 189, 196 Iowa 646; Craw- 
ford v. Polk County, 83 N.W. 825, 112 
Iowa 118; Smith v. Marshalltown, 53 
N.W. 286, 86 Lowa 516; Missouri Val- 
ley, ete, R., ete, Co. v. Harrison 
County, 37 N.W. 372, 74 Iowa 283. 

Ky.—Somerset Farmers’ Nat. Bank 
v. Pulaski County, 8 S.W.(2d) 401, 
225 Ky. 246; Roger Wheel Co. v. 
Taylor County, 47 S.W. 876, 104 Ky. 
741, 20 Ky.L. 904. 

La.—Louisiana Brewing Co. v. 
Board of Assessors, 6 So. 823, 41 La. 
Ann. 565; Shattuck v. New Orleans, 
1 So. 411, 39 La.Ann, 206. . 

N.J.—Appelget v. Pownell, 6 A. 441, 
49 N.J.Liaw 119; State v. Snedeker, 
42 N.J.Law 76. 

Okl.—Blake v. Metz, 276 P. 765, 136 
Okl. 150; Blake v. Metz, 276 P. 762, 
136 Okl. 146; Blake v. Young, 261 P. 
923, 128 Okl. 153. 

Or.—Shumway v. Baker County, 3 
Or. 246. 

N.B.—Rex v. Woodstock, 42 N.B. 
213, 68 Dom.L.R. 48. 

92. U.S.—Greeley First Nat. Bank 
vy. Weld County, 44 S.Ct. 385, 264 U.S, 
450, 68 L.Ed. 784; Farncomb v. Den- 
ver, 40 S.Ct. 271, 252 U.S. 7, 64 L.Ha. 
424; Hodge v. Muscatine County, 25 
S.Ct. 287, 196 U.S. 276, 49 L.Ed. 477 
[aff 96 N.W. 968, 121 Iowa 482, 104 
Am.S.R. 304, 67 L.R.A. 624]; Stanley 
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a failure to resort to the means of relief thus pro- 
vided cannot be avoided by the supposed unconsti- 
tutionality of the law creating the board, arising 
from a failure to provide for any appeal from its 
decision;®? nor by the fact that the party complain- 
ing did not know of the assessment until after ad- 
journment of the board, in the absence of fraud ;°* 
nor by the circumstance that such party was out 
of the state at the time of the board meeting®® or 
was not a resident of the state®® or is a foreign 
corporation;°7 nor that, in prior years, the party 
complaining has applied to the board for relief from 
the assessments for such years and his application 
has been refused;®* nor that the board has, as 


v. Albany County, 7 S.Ct. 1234, 121 U. 
S. 535, 30 L.Ed. 1000; South Broad- 
way Nat. Bank of Denver, Colo., v. 
City and County of Denver, 51 F.(2d) 
703; Apartments Bldg. Co. v. Smiley, 
32 (2d) 142 [aff 26 F.(2d) 469]; 
Ledoux v. La Bee, 83 F. 761; Dundee 
Mortg., etc., Co. v. Charlton, 32 F. 
192, 13 Sawy. 25. 

Cal.—San Jose Gas Co. v. January, 
67 Cal. 614; Wible v. City of Bakers- 
field, 183 P. 291, 42 Cal.App. 77. 

Connm.—Monroe vy. New Canaan, 43 
Conn. 309. 

Fla.—City of Tampa v. Palmer, 105 
So. 115, 89 Fla. 514. 

Ill.—Herman H. Hettler Lumber 
Co. v. Cook County, 168 N.E. 627, 336 
Tll. 645; People v. Hart, 163 N.E. 769, 
332 Ill. 467; People v. Elmwood Ceme- 
tery Co., 148 N.E. 278,.317 Ill. 547; 
Cummiizs v. Webber, 75 N.E. 1041, 218 
Ill. 521; Hulbert v. People, 59 N.Ey 
567, 189 Ill. 114; Clement v. People, 
52 N.E. 382, 177 Ill. 144; Keokuk, etc., 
Bridge Co. v. People, 34 N.E. 482, 145 
Ill. 596; Phoenix Grain, etc., Exch. v. 
Gleason, 13 N.E. 209; 121 Ill. 524; 
New York, etc., Grain, etc., Exch. v. 
Gleason, 13 N.E. 204, 121 Ill. 502; 
Camp v. Simpson, 8 N.E. 308, 118 Ill. 
224; Mix v. People, 4 N.E. 783, 116 
Ill. 265; People v. Big Muddy Iron 
Co., 89 Ill. 116. 

Ind.—Small v. Lawrenceburgh, 27 
N.E. 500, 128 Ind. 231. 

Iowa.—Farmers’ Ins. Co. v. Linn 
County, 208 N.W. 929, 202 Iowa 444; 
Griswold Land & Credit Co. of Man- 
son vy. Calhoun County, 201 N.W. 11, 
198 Iowa 1240; Collins v. Keokuk, 91 
N.W. 791, 118 Iowa 30; Harris v. Fre- 
mont County, 19 N.W. 826, 63 Iowa 
639; Powers v. Bowman, 5 N.W. 566, 
53 Iowa 539; Nugent v. Bates, 50 N. 
W. 76, 51 Iowa 77, 33 Am.R. 117; Buell 
v. Schaale, 39 Iowa 293; Macklot v. 
Davenport, 17 Iowa 379. 

Kan.—Benn v. Slaymaker, 143 P. 
508, 93 Kan. 64.: 

Ky.—Crecelius v. Louisville, 49 S. 
W. 547, 20 Ky.L. 1551. 

La.—Red River, etc., Line v. Park- 
er, 6 So. 896, 41 La.Ann. i046. 

Me.—Bath v. Whitmore, 9 A. 119, 


79 Me. 182; Gilpatrick v. Saco, 57 
Me. 277; Holton v. Bangor, 23 Me. 
264. 


Md.—James Clark Distilling Co. v. 
Cumberland, 52 A. 661, 95 Md. 468; 
O’Neal v. Virginia, etc., Bridge Co., 
18 Md. 1, 79 Am.D. 669. 

Mich.—Petition of Auditor Gener- 
al, 187 N.W. 527, 217 Mich. 695; Pe- 
toskey, etc., Gas Co. v. Petoskey, 127 
N.W. 345, 162 Mich. 447; Traverse 
Beach Assoc. v. Elmwood Tp., 105 N. 
W. 768, 142 Mich. 297; Hinds v. Bel- 
videre Tp., 65 N.W. 544, 107 Mich. 664; 
Michigan Savings Bank y. Detroit, 65 
N.W. 101, 107 Mich. 246; Meade v. 
Haines, 45 N.W. 836, 81 Mich. 261; 
Sage v. Burlingame, 41 N.W. 878, 74 
Mich. 120; Peninsula Iron, etc., Co. v. 
Crystal Falls Tp., 27 N.W. 666, 60 
Mich. 510. 

Minn.—State v. Clark, 79 N.W. 829, 
77 Minn. 190. 


TAXATION 


mitted to illegal 


submission for 
claimant not to 


Miss.—North v. Culpepper, 53 So. | 
419, 97. Miss. 730. 

Mo.—State v. Neosho Bank, 25 S.W. 
372, 120 Mo. 161. 

Mont.—Yellowstone Packing & Pro- 
vision Co. v. Hays, 268 P. 555, 557, 83 
Mont. 1 [quot Cyc]; Belknap Realty 
Co. v. Simineo, 215 P. 659, 67 Mont. 
359; Ward v. Gallatin County, 29 P. 
658, 12'Mont. 23; Northern Pac. R. 
Co. v. Patterson, 24 P. 704, 10 Mont. 
90 [error dism 14 S.Ct. 977, 154 U.S. 
130, 38 L.Ed. °934]. i 

Neb.—State v. American State Bank 
of Lincoln, 209 N.W. 621, 114 Neb. 
740; Hall v. Moore, 106 N.W. 785, 
75 Neb. 693; Kittle vy. Shervin, 7 N. 
W. 861, 11 Neb. 65. : 

Ney.—State v. Sadler, 28 P. 799, 21 
pe 13; State v. Wright, 4 Nev. 
PAS 

N.C.—Hart v. Board of Com’rs of 
pe County, 134 S.H. 403, 192 N.C. 

Ohio.—Hammond v. Winder, 147 N. 
E. 94, 112 OhioSt. 158. 

Okl.—Phillips v. Freas, 3. P.(2d) 
436, 151 Okl. 227; Cotton v. Blake, 270 
P. 1105, 183 Okl. 60; Daniel v. Stucky, 
267, P2116, 118) Okl. 1503 seirst.Nat 
Bank vy. Achenbach, 237 P. 574, 110 
Okl. 246; First Nat. Bank v. Briggs, 
230 P. 860, 104 Okl. 97; Weatherly 
v. Sawyer, 163 P. 717, 63 Okl. 155; 
Williams vy. Garfield Exchange Bank 
of Enid, 134 P. 863, 38 Okl. 539; Mel- 
lon Co. v. McCafferty, 1385 P. 278, 38 
Okl. 534 [error dism 36 S.Ct. 94, 239 
U.S. 134, 60, L.Ed.. 181]; Carroll v. 
Gerlach, 65 P. 844, 11 Okl. 151. 

Or.—West Portland Park Assoc. v. 
Kelly, 45 P. 901, 29 Or. 412; Oregon, 
ete., Mortg. Sav. Bank v. Jordan, 17 
P. 62%, 16°Or..113. . 

Pa.—City of Philadelphia v. Kolb, 
136 A. 239. 288 Pa. 359; Guthrie v. 
Pittsburg Dry Goods Co., 47 Pa.Super. 
384; Titusville v. American Express 
Co; 15 “Pai Dist:823,'532PasCon. 86h: 
Philadelphia v. Thurlow, 6 Pa.Dist. 
51, 18 Pa.Co. 666. 

Philippine.—Fernandez v. 
19 Philippine 75. 

Tex.—Dueck v. Peeler, 11 S.W. 1111, 
74 Tex. 268; Moody v. Galveston, 50 
S.W. 481, 21 Tex.Civ.App. 16. 

W.Va.—Pardee & Curtin Lumber 
Co. v: Rose, 105 S.B. 792, 793, 87 W. 
Va. 484 [cit Cyc]. 

Wis.—Milwaukee v. Wakefield, 113 
N.W. 34, 115 N.W. 137, 134 Wis. 462; 
Boorman vy. Juneau County, 45 N.W. 
675, 76 Wis. 550; Lawrence y..Janes- 
ville, 50 N.W. 1102, 1 N.W. 338, 46 
Wis. 364. 

Can.—Ville St. Michel vy. Shannon 
Realties, 70 Dom.L.R. 773 [rev 32 Que. 
K.B. 520]. 

Ont.—Foster vy. St. Joseph Tp., 39 
Ont.L. 114, 12 Ont.W.N. 388 [aff. 39 
Ont.L. 525, 12 Ont.W.N. 205]. 

Sask.—Kamsack v. Canadian North- 
ern Town Properties Co., Ltd., 68 
Dom.L.R. 660; Brehaut vy. North Bat- 
eid abe 13 Sask.L. 202, 51 Dom.L.R. 


93. Greeley First Nat. Bank v. 
Weld County, 44 S.Ct. 385, 264 U.S. 


Shearer, 
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viewed by its past record, shown itself to be com- 


and. objectionable rules regarding 


valuation of particular kinds of property;°® _nor 
that members of the board made statements indi- 
cdting hostility to the taxpayer’s claim before its 


consideration, thereby inducing 
resort to the statutory remedy ;* 


nor that no board has been elected or appointed 
for the fiscal period, where the law provides that 
such a board, if not in existence, shall be chosen 
when any ‘taxpayer complains of his assessment :? 
nor that the board -remained inactive during the 
years as to which complaint is made, meeting only 
to approve of assessments without making any 


450, 68 L.Ed. 784; Collins vy. Keokuk, 
91 N.W. 791, 118 Iowa 30. 

[a] Presumption exists that the 
board would have corrected the valu- 
ations, if excessive, had proper ap- 
plication been made. City of Tampa 
v. Palmer, 105’ So. 115, 89 Fla. 514; 
Collins v. Keokuk, 91 N.W. 791, 118 
Iowa 30. 

94. Apartments Bldg. Co. v. Smi- 
ley, 32 F.(2d) 142, 144 [aff 26 F.(2d) 
469]; McDonald v. Clarke County, 195 
N.W. 189, 196 Iowa'646; Nugent v. 
Bates, 50 N.W. 76, 51 Iowa 77, 33 Am. 
Jar alyES 
App. 423. But see Seay v. Hawkins, 
17 F.(2d) 710 (permitting resort to 
the courts without employment of the 
statutory remedy where the taxpayer 
never had notice or knowledge of the 
assessment of the particular tax, so as 
to render the statutory proceedings 
available in fact); Crane v. McCar- 
thy, 30 OhioC€.A. 289 (allowing a ju- 
dicial remedy, despite the existence 
of a competent administrative board, 
where no appeal was made to such 
board for the reason that it was not 
in session on or after the performance 
by the assessor of the acts complain- 
ed of). 

“The petition merely alleges that 
plaintiff did not have any knowledge 
of the valuation fixed on its property 
by the assessor till the board of 
equalization had adjourned. But such 
lack of knowledge furnished no legal 
excuse. It was saddled with the duty 
of knowing. If mere ignorance of the 
assessed value arising from a lack of 
any effort to ascertain the fact would 
excuse statutory resort to the board 
of equalization, the local statute, so 
requiring, would in effect become a 
dead letter; for the taxpayer, by 
merely swearing that he did not know 
such assessed value, and had made no 
effort to find out, till the board had ad- 
journed, could effectually and wholly 
ignore the board of equalization and 
force jurisdiction in all cases on the 
board of county commissioners.” 
Apartments Bldg. Co. v. Smiley, su- 


ra. 
95. Hinds v. Belvidere Tp., 65 N. 


| W. 544, 107 Mich. 664. 


96. Crawford v. Polk County, 83 
N.W. 825, 112 Iowa 118. 

97. Apartments Bldg. Co. v. Smi- 
ley, 32 F.(2d) 142 [aff 26 F.(2d) 469}. 

£8. Appelget v. Pownell, 6 A. 441, 
49 N.J.Law 169. 

99. Dundee Mortg., ete. Co. v. 
Charlton, 32 F. 192, 13 Sawy. 25. See 
Michigan Savings Bank y. Detroit, 65 
N.W. 101, 107: Mich. 246 (to the same 
effect). 

1. Pardee, etc., Lumber Co. y. 
Rose, 105 S.E. 792, 87 W.Va. 484. 

fa] Conferences by assessor with 
members of board as individuals pri- 
or to making up the assessment roll, 
in order to arrive at a determination 
on valuation, do not excuse taxpay- 
ers from resort to the board for cor- 
rection. Kissimmee City v. Cannon, 
7 So. 523, 26 Fla. 3. 

2. Crecelius v. Louisville, 49 S.W. 
547, 20 Ky.L. 1551. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


Helmers vy. McCarthy, 6 Ohio- 


. 
4 
aa 
» 
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changes therein;? nor that the board had more work 
However, the neces- 
sity for pursuing the statutory remedy does not 
exist where the assessment complained of is void 
and illegal,> a rule which has, in various jurisdic- 
tions, been applied to situations where the assessors 
acted entirely without jurisdiction,® or where the 
assessment was so incomplete or devoid of proper 
authentication that there was nothing legally suf- 
ficient to lay before the board as a basis for their 
action,’ or where exempt property has been assessed 
for taxation,® or, according to some authority, where 
the assessment was fraudulently made,® although 
there is other authority to the contrary as to this 
Where a statute is adopted pro- 
viding that review by an administrative board or 
officer shall be exclusive of all other remedies, sub- 
ject to certain specified exceptions, such remedy is 
not exclusive as to a taxpayer whose claim for re- 


than it could or did handle. 


latter situation.!° 


Eh eee v. Young, 261 P. 923, 128 
4. Helmers y. McCarthy, 6 Ohio 
App. 423. 


5. Fla.—Graham vy. City of West 
Tampa, 71 So. 926, 71 Fla. 605. See 
Tampa vy. Palmer, 105 So. 115, 89 Fla. 
514 (recognizing the rule). 

Idaho.— Weiser Nat. Bank v. Jeff- 
reys, 95 P. 23, 14 Idaho 659. 
oe v. People, 2 Ill.App. 

Iowa.—Smith v. McQuiston, 79 N. 
W. 130, 108 Iowa 363; Dickey v. Polk 
County, 12 N.W. 290, 58 Towa 287. 
See McDonald v. Clarke County, 195 
N.W. 189, 196 Iowa 646; Powers v. 
Bowman, 5 N.W. 566, 53 Iowa 359 
(both recognizing the rule). 

Ky.—Rvyan v. Louisville, 118 S.W. 
Sere Lad. Ve eae 

Mass.—Tobey v. Kip, 101 N.E. 998, 
214 Mass. 477. 

Mich.—Woodmere Cemetery Assoc. 
v. Springwells Tp., 90 N.W. 277, 130 
Mich. 466. See Ward v. Echo Tp., 108 
N.W. 364, 145 Mich. 56 (to the same 
effect). 

Miss.—City of Hattiesburg v. New 
Orleans & N. E. R. Co., 106 So. 749, 
108 So. 799, 141 Miss. 497. 

Neb.—Hutchinson vy. Omaha, 72 N. 
W. 218, 52 Neb. 345. 

Philippine.—Roxas v. Rafferty, 37 
Philippine 957; Roman Catholic Apos- 
tolic Church y. Hastings, 5 Philippine 


701. 
S.D.—Dakota L. & T. Co. v. Cod- 
ington County, 68 N.W. 314, 9 S.D. 


159. 

Tex.—Court v. O’Connor, 65 Tex. 
834; Sullivan v. Bitter, 113 S.W. 193, 
51 Tex.Civ.App. 604. 

See Clay County v. Brown Lumber 
Co., 119 S.W. 251, 90 Ark. 413 (dictum 
to the same effect); Harrington v. 
Glidden, 61 N.E. 54, 179 Mass. 486, 94 
Am. Suites ons, [atts 2ocS-.Ch 574,189" WU. 
S. 255, 4% L.Ed. 798]; Pardee, etce., 
Lumber Co. v. Rose, 105 S.E. 792, 87 
W.Va. 484 (both recognizing the 
rule); Sevierville First Nat. Bank v. 
Sevier County, 30 S.W.(2d) 243, 161 
Tenn. 676 (holding that an issue as 
to the legality of taxes assertedly un- 
constitutional is triable in court with- 
out previous resort to the statutory 
boards). 

And see cases infra notes 6-9. 

“When the error or illegality which 
invalidates a tax is found in the ac- 
tion of such board itself, or in the 
want of authority to levy the tax or 
to make the assessment, whereby the 
tax is not a lawful charge against 
the tax-payer, his remedy is not con- 
fined to proceedings as before the 
board.” Dickey v. Polk County, 12 N. 
W. 290, 58 Iowa 287. 

[a] Omission of merely directory 
provisions of tax statute does not ren- 
der the ensuing assessment so illegal 
and void as to justify disregard of 
the administrative review provided by 


TAXATION 


acter for which 


payer’s claim.?3 


statute, whereas the omission of a 
mandatory step in assessment does 
render the tax void: and subject to the 
jurisdiction of the court without pri- 
or resort to reviewing boards.  Mc- 
Donald vy. Clarke County, 195 N.W. 
189, 196 Iowa 646. 

[b] Judicial and administrative 
remedies are cumulative, in such a 
case, in the first instance and the tax- 
payer may select either, although, 
having made his selection, he is not 
thereafter free to abandon it and to 
resort to the other character of pro- 
ceeding. Chicago Sanitary District v. 
Young, 120 N.E. 818, 285 Ill. 351. 

6. Ill—Chicago Sanitary District 
v. Young, 120 N.E.-818, 285 Ill. 351. 

La.—New Orleans v. McArthur, 12 
La.Ann. 47. 

Mich.—Koch v. City of Detroit, 210 
N.W. 239, 236 Mich. 338; Portsmouth 
Tp. v. Cranage Steamship Co., 111 
N.W. 749, 148 Mich. 230, 118 Am.S.R. 
578; Detroit v. Mackinaw Transp. Co., 
103 N.W. 557, 140 Mich. 174. ‘ 

Minn.—St. Paul v. Merritt, 7 Minn. 
258. 

Pa.—-Carlisle Borough School Di- 
rectors v. Carlisle Bank, 8 Watts 
289 


Wyo.—Horton y. Driskell, 77 P. 354, 
13 Wyo. 66. See Johnson County Bd. 
of Commissioners vy. Searight Cattle 
Co., 31 P. 268, 3 Wyo. 777 (recogniz- 
ing the rule). 

N.B.—King yv. Grand Falls, 42 N. 
B. 122, 13 Dom.L.R. 266. See Rex v. 
Woodstock, 49 N.B. 213, 68 Dom.L.R. 
48 (recognizing the rule). 

[a] Jurisdiction conferred by un- 
constitutional statute is insufficient to 
compel the taxpayer to appear before 
a reviewing board prior to resorting 
to judicial remedies. Portsmouth Tp. 
v. Cranage Steamship Co., 111 N.W. 
749, 148 Mich. 230, 118 Am.S.R. 578; 
Detroit v. Mackinaw Transp. Co., 103 
N.W. 557, 140 Mich. 174. 

7, Vittum v. People, 55 N.E. 689, 
183 Ill. 154; Smith v. McQuiston, 79 
N.W. 130, 108 Iowa 363; Topsham v. 
Purinton, 47 A. 919, 94 Me. 354. 

8. Ryan vy. City of Louisville, 118 
S.W. 992, 133 Ky. 714; Roxas v. Raf- 
ferty, 37 Philippine 957; Davis v. 
Burnett, 13 S.W. 613, 77 Tex. 4. But 
see Guerra v. Treasurer, 8 Porto Rico 
280 (holding that review of an as- 
sessment of property assertedly ex- 
empt from general taxes under the 
Law of Agricultural Colonies should 
have been ‘brought in the first in- 
stance before the board of review, and 
that a failure in this regard preclud- 
ed recourse to administrative—con- 
tentious proceedings). 

9. West Virginia Hotel Corpora- 
tion v. W. C. Foster Co., (Fla.) 132 
So. 842 [foll West Virginia Hotel 
Corp. v. Barbee, (Fla.) 134 So. 230]; 
Yakima Valley Bank & Trust Co. v. 
Yakima County, 271 P. 820, 149 Wash. 
552; Citizens’ Nat. Bank v. Columbia 


[§ 1006] 2. Grounds of Review.14 
upon which a review of an assessment may be had 
are dependent upon the terms of the statute provid- 
ing for the reviewing board or officer and defining 
the functions thereof.'® 
provide for a review of matters relative to incorrect 
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lief falls within the terms of the statutory excep- 
tions,1! and where the statute providing for review 
of assessments by a board expressly declares that 
such remedy shall be cumulative only and not ex- 
clusive of other remedies provided by law, the rem- 
edy before the administrative board does not exclude 
resort to appropriate existing legal remedies.1? 
Where the property assessed is of a distinet char- 


a separate method of taxation is 


prescribed, in which the board of review and cor- 
rection has no function to perform, a failure to 
resort to the board does not adversely affect the tax- 


The grounds 


Commonly such statutes 


County, 63 P. 209, 283 Wash. 441. See 
People v. Hibernian Banking Assoc., 
92 N.E. 305, 245 Ill. 522; Buttenuth 
v. St. Louis Bridge Co., 17 N.E. 439, 
123 Ill. 535, 5 Am.S.R. 545 (both rec- 
ognizing the rule). But see Dundee 
Mortgage, etce., Co. v. Charlton, 32 F. 
192, 13 Sawy. 25 (holding that an 
overassessment, even where it appear- 
ed to be as a result of deliberate dis- 
crimination on the part of the as- 
sessor, did not dispense with the ne- 
cessity of going originally to the 
pence of review provided by stat- 
ute). 

[a] Intentional refusal of assessor 
to follow statutory directions as to 
the valuation of property for taxation, 
or constitutional requirements re- 
specting equality of taxation, is such 
matter as may be alleged as fraud 
and taken directly to court without 
resort to the administrative boards 
of tax review provided by statute. 
Yakima Valley Bank & Trust Co. v. 
Jase County, 271 P. 820, 149 Wash. 
[b] Assessment at much higher 
valuation (1) than the true value of 
the property, where it results from 
an error in judgment and not from 
malicious motives, does not constitute 
fraud authorizing the court to enter- 
tain a collateral attack on an assess- 
ment without any application for re- 
view having been made to the stat- 
utory board. City of Tampa v. Palm- 
er, 105 So. 115, 89 Fla. 514; People v. 
Hibernian Banking Ass'n, 92 N.E. 305, 
245 Ill. 522; Keokuk, ete., Bridge Co. 
v. People, 34 N.B. 482, 145 Ill. 596; 
Buttenuth y. St. Louis Bridge Co., 17 
N.E. 439, 123 Ill. 535, 5 Am.S.R. 545; 
Benn y. Slaymaker, 143 P. 503, 93 Kan. 
64; Ville St. Michel vy. Shannon Real- 
ties, (Can.) 70 Dom.L.R. 773 [rev 32 
Que.K.B. 520]. (2) But the rule has 
been held to be contrary where there 
is an enormous overvaluation inten- 
tionally and arbitrarily established in 
deliberate disregard of the, true value 
of the property. West Virginia Hotel 
Corp. v. W. C. Foster Co., (Fla.) 132 
So. 842 [foll West Virginia Hotel 
Corp. v. Barbee, (Fla.) 184 So. 230]. 
See Tampa v. Palmer, 105 So. 115, 89 
Fla. 514 (recognizing the rule); In- 
land Empire Land Co. v. Douglas 
County, 270 P. 812, 149 Wash. 253 
(holding that excessive valuation may 
be so flagrant as to amount to fraud 
and thus to justify relief judicially). 

10. Sanitary District of Chicago v. 
Young; 120 N.E. 818, 285 Ill. 351. 

1l. Milwaukee v. Wakefield, 115 N. 
W. 137, 113 N.W. 34, 134 Wis. 462. 

12. Missouri Pac. R. Co. v. Board 
of-Com’rs of Greenwood County, 180 
P. 785, 104 Kan. 818. 

13. Pensacola v. Louisville, etc., R. 
Coy, 21 Mla, 492. 

14. Valuations in other assessment 
districts as basis for review see infra 
§ £008 text and notes 46, 47. 

15. See cases infra notes 16-27. 
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valuation,!® and hence a taxpayer may obtain a 
review of his assessment or of the assessments of 
other persons in the taxing district when his as- 
sessment is claimed to be in excess of the sum for 
which his property is justly assessable, either ab- 
solutely or relatively to other assessments in the 
Some statutory provisions of this char- 
acter have been held broad enough to permit of 
the review of all grievances relating to illegality, 
overvaluation, or inequality,1* but to be so lim- 
ited as to allow a review only of the total assess- 
ment, and not of the method by which such amount 
Moreover, under many statutes, 


district.17 


was ascertained.!® 


TAXATION 


erroneous or irregular acts by the assessors with 


[a] Thus a proceeding instituted 
by a national bank before a board of 
county commissioners pursuant to 
Act March 25, 1911 § 14 c 152 (Sess. 
L. [1910-1911] pp 335, 336), for the 
purpose of obtaining a reduction of 
the assessed value cf the property of 

“the bank, or of the stockholders 
therein, on account of state funding 
bonds owned by such bank and 
claimed to be exempt from taxation, 
not being maintainable because of 
the repugnancy of the section of the 
act.to Const. § 57 art 5 could not be 
sustnined under Rev. I. (1910) §§ 
7353, 7354, conferring upon boards of 
county commissioners power to issue 
a certificate of error to the county 
treasurer, when it is found that prop- 
erty has been assessed more than 
once for the taxes of the same year, 
or that property has been assessed 
for the taxes of a year to which 
the same is not subject. In ‘re As- 
sessment of First Nat. Bank of El 
Reno, 166 P. 888, 64 Okl. 208. 

16. See statutory provisions; 
see cases infra notes 17-19. 

{a] Limitation to “clerical” er- 
rors.—(1) Where a particular board 
is authorized by statute to review 
only clerical errors in the assess- 
ments, errors which are not clerical 
but which are fundamental, such as 
erroneous valuation by the assessor, 
furnish no grounds on which a review 
by such board may be had. Mitchell 
v. Hamilton County, 10 OhioDec. (Re- 
print)< 628) 22 Cine. L.Buli, 292) (2) 
But it has been held that where no ob- 
jection is made to the unit valuation 
of property, but the assessor improp- 
erly enters an incorrect number of 
units for assessment purposes, the er- 
ror is clerical rather than fundament- 
al and hence subject to correction by 
such board (Harrison v. County Com- 
missioners, 8 OhioDec. (Reprint) 256, 
6 Cine.L.Bul. 696), (3) and a taxpayer 
aggrieved may resort on grounds of 
overvaluation to other appropriate 
boards to which the power to consider 
“fundamental” errors has been given 
Davis v. Hamilton County, 28 Ohio 
OiriCt: (SUT: 

17. U.S.—Dundee Mortgage, etc., 
Co. v. Charlton, 32 F. 192, 13 Sawy. 
25: 

Cal.—Mahoney v. San Diego, 245 P. 
189, 198 Cal. 388. 

Fla.—State v. Southern Land, etc., 
Co., 33 So.. 999, 45 Fla. 374; Jackson 
County v. Thornton, 33 So. 291, 44 
Fla. 610. 

Iowa.—Burnham v. Barber, 30 N.W. 
20, 70 Iowa 87. See Benson v. Incor- 
porated Town of Le Claire, 170 N.W. 
747, 185 Iowa 506 (recognizing the 
rule). 

Me.—Shawmut Mfg. Co. v. In- 
habitants of Benton, 122 A. 49, 123 Me. 
121. 

Mass.—Town of Milford v. Commis- 
sioners of Worcester County, 100 N.E. 
60, 213 Mass. 162. 

Mobile, 


and 


Miss.—Wayne County v. 
etc. R. Co., 56 So. 173, 99 Miss. 845. 

Neb.—Sarpy County v. Clarke, 93 
N.W. 416, 4 Neh. (Unoff.) 87; Lexing- 
ton Mill, etc., Co. v. Dawson County, 


96 N.W. 62, 1 Neb. (Unoff.) 872. 

See Crane v. McCarthy, 8 OhioApp. 
402 (recognizing the rule). 

And see cases infra this note. 

[a] Discrimination in percentage 
of total valuation made basis of as- 
sessment.—(1) Where some property 
in a taxing district is assessed at 
less than its full valuation for tax 
purposes, while other property liable 
to the same tax is assessed at its full 
value or at a greater percentage of its 
full value than the property first ré- 
ferred to, it has been held that as- 
sessment by such a discriminatory 
method affords grounds for review 
and reduction of the assessment of 
the party discriminated against, and 
that such party is not confined, as 
to relief, to the impracticable remedy 
of seeking an increase in all the as- 
sessments of the property which has 
been relatively undervalued for tax 
purposes. Iowa-Des Moines Nat. 
Bank v. Bennett, 52 S.Ct. 134 [rev on 
other grounds sub nom. Iowa Nat. 
Bank v. Stewart, (Iowa) 232 N.W. 
445]; Sioux City Bridge Co. v. Da- 
kota County, Neb., 43 S.Ct. 190, 260 
U.S. 441, 67 L.Ed. 340, 28 A.L.R. 979 
[rev In re Sioux City Bridge Co. As- 
sessment, 182 N.W. 485, 105 Neb. 843]; 
Denver First Nat. Bank v. Montrose 
County, 84 P. 1111, 36 Colo. 265; Iowa 
Cent. Ry. Co. v. Board of Review of 
Eliot Tp., Louisa County, 157 N.W. 
731, 176 lowa 131; Barz v. Klemme 
Bd. of Equalization, 111 N.W. 41, 133 
Iowa 563. See Apartments Bldg. Co. 
v. Smiley, 26 F.(2d) 469 [aff 32 F. 
(2d) 142] (to the same effect). Con- 
tra Royal Mfg. Co. v. Board of Equali- 
zation of Taxes of New Jersey, 74 A. 
525, 78 N.J.Law 337 [aff 70 A. 978, 76 
N.J.Law 402]; Elmore v. Tillamook 
County, 105 P. 900, 55 Or. 224; Empire 
Elevator Co. v. Butler, 123 N.W. 868, 
24 8.D. 434; George C. Bagley Eleva- 
tor Co. v. Butler, 123 N.W. 866, 24 
S.D. 429. (2) But where only one 
or a few parcels of property are shown 
to have been undervalued relatively 
to plaintiff's property, which is nev- 
ertheless not assessed in excess of 
its actual value, that circumstance 
does. not give rise to a cause of action 
for- reduction of plaintiff’s assess- 
ment, but the proper remedy is to 
have the underassessed property in- 
ereased in tax valuation. Mason y. 
City of Des Moines, (loway 192 N.W. 
129; Redmond y. City of Jackson, 108 
So. 444, 143 Miss. 114. ; 

[b] Discrimination against na- 
tional banks.—lIt has been stated that, 
if shares of a national bank are as- 
sessed at a greater rate than other 
moneyed capital in the hands of the 
citizens of the state wherein they are 
taxed, the banks aggrieved by such 
discrimination may be heard and have 
relief in the appropriate administra- 
tive boards established for the review 
of assessments. Mechanics’ Nat. 
Bank v. Baker, 46 A. 586, 65 N.J.Law 
113 [aff 48 A. 582, 65 N.J.Law 549]. 

[c] Decrease in value during bien- 
nium.—Under Revenue L. § 84, pro- 
viding that the assessment for taxa- 
tion of real property made by a coun- 
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reference to the manner of making or entering the 
assessment are subject to consideration and cor- 
rection by the reviewing board or officer;*° under 
such statutes defects, errors, and irregularities, not 
fundamental in their nature but oceurring in the 
exercise of the assessor’s lawful jurisdiction, may 
be submitted to such boards or officers.?+ 
by virtue of some statutes, one assessed on property 
held by him as agent or trustee for the true owners 
is thereby afforded ground for an application to the 
reviewing board to have the assessment so corrected 
as to set forth the true ownership.?? 
statutes vest in the board of review the right to pass 


Further, 


Still other 


ty tax adjuster or board of tax ad- 
justers shall remain the taxable value 
for two years, in view of the annual 
duty of the assessor to publish a no- 
tice, and the prescription for the an- 
nual sitting of the adjusters to cor- 
rect errors in valuations, according 
to section 88, providing for the 
method of fixing valuation, section 89, 
providing that the county tax ad- 
juster or board of adjusters shall be 
in session annually, and section 99, 
giving the taxpayer whose objections 
to the valuations on his property are 
overruled by the adjusters an appeal 
to the commissioners’ court or board 
of revenue, unless an agreed valua- 
tion is noted on the list, a change in 
value existing at the beginning of the 
second year of the biennium may be 
made a ground of review, regardless 
of whether such change arises from 
the causes enumerated in section 84. 
ee ae. v. State, 91 So. 869, 207 Ala. 


[d] Increase resulting from action 
of board of equalization.—Where, 
after assessment of taxes in a taxing 
unit, they are increased horizontally 
by the state board of equalization, un- 
der the statutes of some jurisdictions 
an asserted overvaluation of the prop- 


erty of a particular taxpayer result- . 


ing from such horizontal increase on 
all the property in the taxing district 
constitutes grounds for an application 
to have the particular assessment 
complained of reviewed and corrected. 
Hammond v. Winder, 147 N.E. 94, 112 
OhioSt. 158. 

[e] Where improved aud unim- 
proved realty were assessed at the 
same valuation, an owner of unim- 
proved realty thus assessed had 
ground for complaint of his assess- 
ment entitling him to seek a reduc- 
tion thereof. Burnham y. Barber, 30 
N.W. 20, 70 Iowa 87. 

18. People ex rel. Harway Im- 
provement Co. v. Berry, 242 N.Y.S. 
357, 229 App.Div. 565. 

19. People ex rel. Harway. Im- 
provement Co. y. Berry, supra. 

_{a] Thus, where the statute pro- 
vided, with reference to the assess- 
ment of improved lands for a desig- 
nation separately of the value of the 
land exclusive of buildings and of the 
total value of the land, further pro- 
viding that the total assessment only 
could be reviewed, Tax Li § 21 subd 
3, if the total assessment was not as- 
serted to be illegal and excessive, it 


was immaterial that the land was" 


valued too high or the improvements 
too low, no ground of review arising 
from an incorrect assessment of any 
item in the absence of an incorrect 
total assessment of all items. Peo- 
ple ex rel. Harway Improvement Co: 
Wa eCREY 242 N.Y.S. 357, 229 App.Div. 


20. See statutory provisions; and 
cases infra note 21; and infra § 1016. 
, 21. North v. Culpepper, 53 So. 419, 
97 Miss. 730; Union Stock Yards Nat. 
Bank v. Thurston County, 91 N.W. 
286, 92 N.W. 1022, 65 Neb. 408. 

22. Title Guaranty, ete., Co. v. Los 
Angeles County, 86 P. 844, 8 Cal.App. 


_ For later cases, developments and changes in the law see Annotations, same title and section number. 
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§§ 1006-1008] 


on questions of taxability,2* and, where such is the 
case, a taxpayer may have a hearing before the 
board on the issue that property not subject to be 
taxed has been assessed for taxation;?4 but where 
the powers of the board are defined so as not to 
include authority to pass on the matter of taxa- 
bility, questions as to whether particular property 
is taxable afford no ground for a review by the 
board.?® 

Objection to particular items. While, according 
to some authority, a complaint can be considered 
only when it relates to the aggregate of the assess- 
ment,’® there -is other authority holding that the 
taxpayer is entitled to complain of particular items 
of the assessment, while accepting the assessment 
on other items and without specific complaint of 
the aggregate assessment.27 

Compelling action as assessing body. Where a 
board of review is vested with further duties as an 
original assessing body, any taxpayer within the 


district has a right as a member of the public to. 


compel the performance by the board of its statu- 
tory duty.?§ 

[§ 1007] 3. Right of Review—a. Requirement of 
Prejudicial Error in Assessment. It is only those 
who are prejudicially affected by errors committed 
in the assessment of property who have a right to 
a review thereof,?® and, in the absence of any show- 
ing of prejudice resulting from the assessment, a 


person has no such right®® and hence cannot com-° 


plain of a failure to create any proper board for 
the purpose of reviewing assessments?! or of the 
failure of a reviewing board to consider his claim 
or claims of similar character** or to notify him 
of its meeting.** 

[§ 1008] b. Nature of Applicant’s Interest in As- 
sessment. Whether a person applying to a board 
for relief as to an assessment bears such a relation 
to the subject matter of the assessment as will en- 
title him to be heard is to be determined by the 
statutes regarding review and correction of assess- 
ments.24 Under statutes giving the right to “any 
person interested,” it has been held that every one 
whose property appears on the tax roll is so far in- 
terested as to entitle him to seek a just valuation 
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of property appearing thereon;?® and where the 
right is given to “any person” feeling aggrieved it 
has been said that by that language it is meant 
that all persons, without exception, may apply for 
a review or correction.** However, it is held that 
a transferee of an interest in property, under a 
transfer made after the meeting of the reviewing 
board, is not entitled to complain of the assessment, 
the transferor being the only person so interested 
as to have a right of review,?’ and that a statute 
giving a right of review to “any person aggrieved” 
does not entitle a purchaser subsequent to assess- 
ment of allegedly overvalued property to a review 
of the assessment, at least where such right no 
longer existed in the vendor at the time of the sale.3* 
It has been held that where some property is valued 
for taxation disproportionately to the valuation up- 
on some or all other property in the taxing district, 
any taxpayer injured by the difference in basis of 
the valuations is entitled to seek a correction.®® 
Owners of exempt property. Where a right of 
review is given any “owner of assessable property” 
unjustly or erroneously assessed, the owner of prop- 
erty assertedly exempt is not entitled to apply for 
review and correction by the board provided ;*° but 
the rule is otherwise where the right of review is 
extended by statute to “any person aggrieved.” 
Persons in representative, fiduciary, or similar 
relation to preperty. A person assessed on property 
of others, held by him as agent or trustee, has been 
held entitled to apply to the reviewing board for 
correction of the assessment to cause the true na- 
ture of the respective interests in the assessed prop- 
erty to appear.*? Under statutes providing for 
separate assessment of mortgagor and mortgagee, 
and further providing for correction by the review- 
ing board “at the request of any person whose prop- 
erty is assessed,” a mortgagor is entitled to apply 
for correction either of his own assessment or of 
that of the mortgagee.4# Where the statutes pro- 
vide for assessments of bank stock against the banks, 
with a right given them to deduct the tax from diy- 
idends, banks or bank officers have been held enti- 
tled to seek a review, as agents in behalf of the 
shareholders, of such assessments.** Statutes giv- 
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619. 

23. See statutory provisions; and 
cases infra note 24. 

24. Copp v. State, 71 S.E. 580, 69 
W.Va. 489, 35 L.R.A.N.S. 669. 

25. Krembs v. Merrill, 197 N.W. 
818, 183 Wis. 241. See Crane v. Mc- 
Carthy, 8 OhioApp. 402 (recognizing 
the rule). 

26. Lowell v. Middlesex County, 
25 N.E. 469, 152 Mass. 372, 9 L.R.A. 
356. 

27. State v. Williams, 152 N.W. 
450, 160 Wis. 648. 

28. State v. Bartholomew, 132 A. 
30, 103 Conn. 607. 

29. See cases infra notes 30-33. 

[a] One error neutralizing anoth- 
ery.—When the same person is oOver- 
taxed for some of his property, and 
for other property on the same roll 
he is undertaxed to an equal or great- 
er extent, it has been held that he is 
not entitled to abatement by the board 


. of review under a statute permitting 


application for abatement by “a per- 
son aggrieved” by an assessment. 
Lowell v. Middlesex Co., 25 N.E. 469, 
152 Mass. 372, 9 L.R.A. 356. 

30. Cowell v. Doub, 12 Cal. 273; 
Scott County v. Hinds, 52 NW. 523, 
50 Minn. 204. See Martin v. Clay, 56 
P. 715, 8 Okl. 46; Wallace v. Bullen, 
52 P. 954, 6 Okl. 17 [aff reh 54 P. 974, 
6 Okl. 757] (dicta to the same effect). 


And see cases infra notes 31-33. 382. 


31. Scollard v. Dallas, 42 S.W. 640, 
16 Tex.Civ.App. 620. 

32. Scott County v. Hinds, 52 N.W. 
523, 50 Minn. 204. 

33. Valdez v. Fish, 4 Alaska 427, 
435 [cit Cyc]; Cowell v. Doub, 12 Cal. 
273. 


34. See cases infra this section. 

[a] Right to “appeal.”—Whether 
or not it be technically an appeal, an 
application may be made by a taxpay- 
er to the state tax commission for re- 
view and correction of an assessment, 
under Acts (1914) ¢ 841, that statute 
being designed to and so operating as 
to repeal Acts (1912) c¢ 599, providing 
for appeals to the circuit court. City 
of Hyattsville v. Chesapeake & 
Potomac Telephone Co., 103 A. 133, 
131 Md. 589. 

35. Dundee Mortgage, etc., Co. v. 
Charlton, 32 F. 192, 13 Sawy. 25. 

36. Virginia, etc., R. Co. v. Ormsby 
County, 5 Nev. 341. 

“Agerieved party or person” see 
Aggrieved, 2 C.J. p 973 et seq. 

37. Hamilton v. Ames, 41 N.W. 
930, 74 Mich. 298. 

38. State v. Bd. of Assessors, McG. 
(La.)° 25. 

39. State v. Karr, 90 N.W. 298, 64 
Neb. 514. ; 

40. Arapahoe County v. Denver 
Union Water Co., 76 P. 1060, 32 Colo. 


41. Guerra v. Treasurer, 8 Porto 
Rico 280. 

42. Title Guaranty, ete., Co. v. Los 
OR Ni County, 86 P. 844, 3 Cal.App. 


43. Detroit v. Detroit Bd. of As- 
sessors, 51 N.W. 787, 91 Mich. 78, 16 
L.R.A. 59% 

44. Independence First Nat. Bank 
v. Independence, 99 N.W. 142, 123 
Iowa 482; Second Ward Savings Bank 
v. Leuch, 144 N.W. 1119, 155 Wis. 493. 
See First Nat. Bank v. Achenbach, 
2387 P. 574, 110 Okl. 246 (to the same 
effect). 

“The controversy affects a large 
number of stockholders, each in like 
manner, and while, undoubtedly, each 
might appear in person, make com- 
plaint, and take an appeal, still the 
merit of the controversy as affecting: 
all can be as well determined in one 
proceeding. And this can surely find 
favor in equity, because thereby a 
multiplicity of actions is avoided. 
Taking into consideration the rela- 
tion of the bank to its stockholders, 
and in view of the fact that it is 
called upon by law to answer for them 
in the matter of assessment, we con- 
clude that it may be heard to make 
complaint in respect thereof for their 
benefit.” Independence First Nat. 
Bank v. Independence, 99 N-W. 142, 
143, 123 Iowa 482. 
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ing a review to the owners of property assessed have 
been held’ operative to confer such right upon de- 
‘ceased owners’ administrators.*® 

Persons in different tax district. Where a board 
is given jurisdiction over several precincts, an ap- 
plication to raise an assessment in one precinct may, 
it has been held, be made by persons residing and 
assessed in another precinct which is under the ju- 
risdiction of the same board;** however, to’ be a 
person aggrieved, within the meaning of statutes 
authorizing such persons to seek a reduction of their 
assessments, the applicant must, it has been held, 
be a taxpayer whose property is disproportionately 
valued in comparison with other property in the 
same assessment district.*7 ; 

Taxing district. It has been held that if the right 
of review is not restricted by the statute to tax- 
payers, the city in which the property assessed is 
located may complain that the assessment is too 
low.*® 

Joinder in application. With regard to joinder of 
parties in application for review by a board, it has 
been held that the strict rules required in actions 
at law. do not prevail*® and hence that when a num- 
ber of taxpayers, owning separate properties within 
a single taxing district unite in an application for 
review of assessments, the application is sufficient, 
at least as against collateral attack.°° 

[§ 1009] c. Estoppel or Waiver—(1) In General. 
A taxpayer is estopped to object to the form or 
substance of his assessment where it has been made 
on the basis of his own list or inventory.54 How- 
ever, where a list sufficient in substance is filed, the 
taxpayer is not estopped from showing inaccuracies 
and errors in details not of such nature as to in- 
validate the list.5?. An appeal from an assessment, 
calling in question the amount justly due, is ordi- 
narily a waiver of any irregularities in the form or 
manner of the assessment,°* and, according to some 
authority, of any claim of fraud in making the as- 
sessment, where no issue of fraudulent assessment 


45. In re Kauffman, 74 N.W. 8, 104] tive to shareholders or their interests, 


Iowa 639. the 
46. Lexington Mill, ete, Co. v. 
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is raised before the board;** but such appeal is 
not a waiver of claims that the assessment is illegal 
and invalid;®® and, where no legal and proper re- 
viewing board has ever existed, an appeal to a body 
acting as such board without any authority to do 
so does not estop the taxpayer as to any issue or 
claim whatever with reference to the assessment.°® 
Objections to classification for assessments made in 
prior years do not estop a taxpayer from objecting 
in a succeeding year to assessment under the clas- 
sification formerly claimed.5? According to some 
authority, the’ rule that voluntary payment of a 
tax precludes the taxpayer from thereafter con- 
testing the amount or regularity of the assessment°*® 
has been applied to.reviews by boards, so. that a 
taxpayer making such voluntary payment prior to 
bringing his assessment before a board of review, 
or while consideration thereof is pending before 
such board, is estopped thereafter to assail the as- 
sessment in the particulars mentioned,®® and one 
who, without objection, pays his taxes for a par- 
ticular year is precluded from claiming or obtaining 
a correction of the assessment for that year before 
the reviewing board meeting the next year to con- 
sider the assessment of such subsequent year;®° 
but it has been held, under statutes authorizing 
the increase of an assessment by boards, that ac- 
ceptance by the taxing district of payment after 
assessment but before the meeting of the board, 
does not estop the district from claiming underval- 
uation and seeking an increase of the assessment ;%4 
nor does acceptance of payment of an installment 
of the taxes estop an officer vested with the duty 
of correcting assessments from so changing the as- 
sessment as to increase the amount of an assess- 
ment.*? Further, it has even been held that states 
or counties are never concluded by the laches of 
their agents in failing to apply seasonably for a 
review and increase of assessments from subsequent- 
ly requesting and procuring such review and cor- 


“Hach year stands by itself, so far 


bank was not aggrieved by the|as these matters are concerned, and 
fact that the board dealt with the} what is done by either the board or 


Dawson County, 96 N.W. 62, 1 Neb. 
(Unoff.) 872. 

47. Lincoln Land Co. v. Phelps 
County, 80 N.W. 818, 59 Neb. 249. 

4s. St. Louis Bridge Co. v. Peo- 
ple, 21 N.E. 428, 128 Ill. 422. See 
State v. Jersey City, 11 A. 348, 50 N.J. 
Law 141 (recognizing the rule). 
[a] “Any person.”—This_ result 
has been reached even where the stat- 
ute provides for review upon the ap- 
plication of ‘“‘any person who shall 
complain.” St. Louis Bridge Co. v. 
People, 21 N.E. 428, 128 Ill. 422. 

49. State v. Grow, 105 N.W. 898, 
74 Neb. 850. 

50. State v. Grow, supra. 

51. Faribault Water-Works Co. v. 
Rice County, 46 N.W. 1438, 44 Minn. 12; 
State v. Springer, 35 S.-W. 589, 134 Mo. 
212 : 


[a] Thus, (1) where the taxpayer 
listed all property save office furni- 
ture under the head “all other prop- 
erty not included in the preceding 
. . . items,” the action of the 
board in increasing the amount of 
that miscellaneous item in the assess- 
ment, on review, was not improper, 
the taxpayer himself having thus in- 
definitely listed his property. Fari- 
bault Water-Works Co. v. Rice Coun- 
ty, 46 N.W. 1438, 44 Minn. 12. (2) 
Where the return of a bank simply 
showed the money and general per- 
sonal property of the bank at a cer- 
tain valuation, with no showing rela- 


property as that of the bank, accord- 
ing to the bank’s representation on 
that point in its tax return, and in- 
creased the assessment as such, with- 
out making such increase against the 
stockholders. State v. Springer, 35 
S.W. 589, 1384 Mo. 212. 

Estoppel of corporation by report 
or statement see supra § 827. 

52. See cases supra §§ 768, 769. 

53. Hart v. Plum, 14 Cal. 148; Ap- 
peal of Farmers’ & Merchants’ Ins. 
Co., 131 N.W. 1038, 89 Neb. 478; Ap- 
peal of Bankers’ Life Ins. Co., 131 N. 
W. 1034, 89 Neb. 469; Appeal of 
Western Fire Ins. Co., 131 N.W. 1037, 
89 Neb. 156; Hureka Dist. Gold Min. 
Co. v. Ferry County, 68 P. 727, 28 
Wash. 250. See Council Bluffs First 
Nat. Bank v. Council Bluffs, 161 N.W. 
706, 182 Iowa 107 (to the same effect); 
Cosier v. McMillan, 56 P. 965, 22 Mont. 
484 (similar holding where the ap- 
plication asked only that property be 
stricken as nontaxable). 

54 Spring Valley Coal Co. v. Peo- 
ple, 41 N.E. 874, 157 Ill. 548. 

55. Inre Lange, 85 N.Y. 307; Buck- 
land Rural Municipality v. Donaldson, 
(Sask.) [1928] 1 Dom.L.R. 436. 

56. St. Louis Southwestern Ry. Co. 
of Texas v. Naples Independent 
School Dist., (Tex.Civ.App.) 30 S.W. 
(2d) 708. 

57. Wahkonsa Inv. Co. v. Ft. 
pee 100-N.W. 517, 519, 125 Iowa 


the property owner cannot be relied 
upon as the basis of an assessment 
for subsequent years. This being 
true, prior statements made by an 
owner as to the assessable nature of 
his property will not estop him for 
all future time to question the legal- 
ity of assessments made against his 
property.” Wahkonsa Inv. Co. vy. Ft. 
Dodge, supra. 

58. See infra § 1263. 

59. Chew v. Philadelphia, 14 Pa. 
Dist. 168. See Washington County v. 
Pittsburg Plate Glass Co., 35 Pa.Co. 
673 (dictum to the same effect). 

60. Clark County Nat. Bank v. City 
eee oar 197 S.W. 1077, 177 Ky. 


61. Jersey Co’s Associates v. Jer- 
sey City, 11 A. 348, 50 N.J.Law 141, 
See Elliott v. Rhoads, 212 N.W. 468. 
203 Iowa 218 (so holding as to ae- 
ceptance of an installment paid on 
the taxes). 

[a] Reason for rule—Such pay- 
ment is made by the taxpayer with 
knowledge of the statute authorizing 
increases upon proper application, and 
subject to the operation of such stat- 
ute, and will not be permitted to cut 
off the right of appeal from the as- 
Sessor provided thereby. Jersey Co.’s 
Associates v. Jersey City, 11 A. 348, 


50 N.J.Law 141. 
62. Elliott v. Rhoads, 212 N.W. 
468, 203 Iowa 218; South Nashville 


St. R. Co. v. Morrow, i1 S.W. 348, 87 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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rection.°* An offer to pay made by the taxpayer 
to the tax collector estops him from thereafter con- 
tending before a reviewing board that none of the 


property assessed is taxable.*4 


[§ 1010] (2) Failure To Return List or Inven- 
tory.°> In a number of jurisdictions taxpayers are 
required by statute to return lists or schedules of 
their taxable property to the assessor while the 
assessment is being made up.®* ‘According to some 
authority, where the statutes fail to go further and 
to provide a penalty for an omission of this duty, 
the provision has been held not to be mandatory 
and not to shut out the taxpayer from relief so 
as to justify the reviewing board in refusing to 
hear or consider his application,** but there is other 
authority to the contrary.°8 There is a similar di- 
versity of authority under statutes requiring a list- 
ing and attaching penalties to a failure to list al- 
though not in terms providing that the taxpayer 
shall be barred from review, some of the authori- 
ties having held that the effect of a failure to list 
is not confined to the penalties set out in the stat- 
ute but that in addition the taxpayer’s omission 
cuts off his right to correction by the reviewing 
board,®® while there is other authority holding that 
such statutes prescribe exclusive penalties and that 
the right of review is not lost by a failure to return 
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the statements required thereby.7° If the statute 
requiring the return of the list or statement addi- 
tionally provides, however, that noncompliance shall 
or may debar a taxpayer from contesting the cor- 
rectness of the assessor’s valuation, it is the set- 
tled rule that the latter is not subject to attack by 
a taxpayer who does not file the required statement 
and such a person has no standing to procure review 
or correction from the boards to whom that duty 
is entrusted;71 and, further, where the statute not 
only requires such listing, under a penalty, but 
prescribes and directs the manner of making the 
statement, the right of review is lost by noncom- 
pliance with such additional requirements in any 
matter of substance,’? such as a failure or refusal 
to subscribe, or make oath to the truth of, the list 
or answers to questions regarding it,’? or a refusal 
to submit to an examination by the assessors touch- 
ing the list as returned by him.7* However, where 
the list returned and accepted as sufficient by the 
assessors, does in fact comply with the statute in 
all essential particulars, the taxpayer is not cut off 
from review by the constituted cuthorities because 
of inaccuracies produced by the omission of partic- 
ular items of his property where the list is made 
and filed by the taxpayer in good faith under an 
honest belief in its correctness;7° nor is he barred 
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Tenn. 406, 2 L.R.A. 853. 
aaee Com. v. Hanna, 17 Pa.Dist. 

64. Eureka Dist. Gold Min. Co. v. 
oats County, 68 P. 727, 28 Wash. 

65. Failure to return list as de- 
structive of beard’s power to reduce 
valuations see infra § 1023 text and 
note 77. 

Proceedings on failure of taxpayer 
to return list or making false list see 
supra §§ 770, 771. 

66. See statutory provisions; 
cases infra notes 67-84. 

67. Merchants’ Mut. Ins. Co. v. 
Board of Assessors, 3 So. 891, 40 La. 
Ann. 371; First Nat. Bank of Albany 
v. Board of Equalization for Linn 
County, 158 P. 951, 81 Or. 240. See 
Tustin Bank v. Burdell Tp., 150 N.W. 
367, 184 Mich. 131 (to the same ef- 
fect). 

68. See cases infra this note. 

{a] Tlustration.—Thus, where the 
statutes provide that resident taxpay- 
ers shall return lists to the assessors 


and 


-and, on failure to return such lists, 


the assessors shall assess the prop- 
erty according to what information 
they can obtain, adding thereto a pen- 
alty of ten per cent, and further that 
nonresident taxpayers shall be under 
a similar obligation as to returning 
lists “but without penalty, for neglect 
and refusai to file such lists,” a non- 
resident taxpayer failing to make re- 
turn of his list, although expressly 
not subject to the ten per cent pen- 
alty and although no other penalty 
for a failure is declared by statute, 
has been held to be debarred from 
claiming correction by a reviewing 
board of the assessment made up by 
the assessor after the taxpayer’s fail- 
ure to return the list. Ponemah Mills 
v. Town of Lisbon, 94 A. 919, 89 Conn. 
435. 

69. Lincoln Transfer Co. v. County 
Bd. of Equalization, 110 N.W. 724, 78 
Neb. 197. See Apartments Bldg. Co. 
v. Smiley, 32 F.(2d) 142 [aff 26 F.(2d) 
469]; Ponemah Mills v. Lisbon, 94 A. 
919, 89 Conn. 435 (both recognizing 
the rule). 

[a] Statute cutting off all reme- 
dies save review by board.—Under a 
statute requiring a list or, statement 
of property to be returned by tax- 
payers to assessors, and providing 
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that upon failure to do so, the asses- 
sor’s action as to assessment and 
valuation shall be held binding, unless 
complaint thereof is made at _ the 
meeting of the county board of re- 
view, it has been held that such fail- 
ure binds the owner, except that he 
may have a review and correction of 
the assessment by the board. Amos 
v. Jacksonville Realty & Mortgage 
Co.. 81 So. 524, 77 Fla. 403. 

70. People v. Meacham, 89 N.E. 
691. 241 Ill. 415. 

71. Freedom y. Waldo County, 56 
Me. 172; Sears v. Nahant, 91 N.E. 913. 
205 Mass. 558; Ashley v. Bristol 
County, 44 N.E. 220, 166 Mass. 216; 
State v. Sadler, 23 P. 799, 21 Nev. 13; 
State v. Washoe County Bd. of 
Equalization, 7 Nev. 838; State v. 
Washoe County, 5 Nev. 317; State v. 
Horner, 38 N.J.Law 212; Young v. 
Parker, 33 N.J.Law 192. See Travel- 
lers’ Ins. Co. v. Board of Assessors, 
47 So. 439, 122 La. 129, 24 L.R.A.N.S. 
388 (to the same effect); Edwards 
Mfg. Co. v. Farrington, 66 A. 309, 102 
Me. 140; Lambard v. Kennebec Coun- 
ty Com’rs, 53 Me. 505; Winslow v. 
Kennebec County Com’rs, 37 Me. 561 
(ast three cases recognizing the 
rule). 

[a] Exemption of “tenant” pay- 
ing rent from the requirement of list- 
ing does not include the case of a 
tenant in common of realty occupy- 
ing the land with the consent of her 
cotenants, and the failure of such a 
person to bring in the required list 
cuts off the right of review. Wright 
v. Lowell, 44 N.E. 220, 166 Mass. 216. 

[b] Presence of full board of as- 
sessors is not essential in order that 
the statement may be made and be 
valid, so that if at all times at least 
one assessor was on hand at the place 
appointed for the listing of property 
the failure of a taxpayer to go there 
and file his statement cannot be ex- 
cused, so as to afford him a right of 
review, upon the ground that, on the 
occasions when he intended to make 
such listing, he knew that some of 
the assessors were not present at the 
place thus fixed. Freedom v. Waldo 
County, 66 Me. 172. 

[c] Supplementary statute pre- 
scribing further penalties of a dif- 
ferent character for a refusal or ne- 
glect to return the list does not estab- 
lish an exclusive penalty for such 


failure, so as to confer upon the board 
the right of review in the absence of 
a listing, in the cases dealt with by 
the supplementary act. State v. 
Washoe County, 5 Nev. 317. 

72. See cases infra this note; and 
notes 73, 74. 

[a] Necessity of personal avpear- 
ance.—Where the statute requires the 
taxpayers to bring in their lists, one 
who fails to do so but sends in a list 
by a third person, disentitles himself 
to claim a review by the board, as 
sending the list is insufficient to satis- 
fy the requirement that it be brought 
in, the statute contemplating that the 
taxpayer shall make personal appear- 
ance in order that the assessors may 
examine him touching the list. Win- 
slow v. Kennebec County Commission- 
ers, 37 Me. 561. 

[b] Status of person roturning list 
for corporation.—Where the statutes 
require listing and direct that, for 
corporations, the list shall be sworn 
to by one of certain specified officers, 
a list made for a corporation by one 
other than an officer thus designated 
is insufficient, and where the list, as 
returned, fails to show that the per- 
son swearing to it was an official of 
the description designated, it is a nul- 
lity so far as concerns fulfilment of 
the statutory requirement and is in- 
capable of conferring upon the cor- 
poration a right of review. State v. 
Washoe County, 5 Nev. 317. 

73. Freedom v. Waldo County, 66 
Me. 172; State v. Washoe County, 5 
Nev. 317. 

[a] Statement made after time an- 
pointed for session of board.—The 
power to require subscription and 
oath is not lost by the expiry of the 
time appointed for the holding of 
assessors’ meetings and continues as 
to lists subsequently given in, and re- 
ceived for, a reasonable time there- 
after, so that if to such statement 
when later given in, the taxpayer re- 
fuses to subscribe and make oath, 
such refusal is as efficacious to bar 
a review as if the statement were 
made at the time appointed. Freedom 
v. Waldo County, 66 Me. 172 

74. Lambard v. Kennebec County 
Com’rs, 53 Me. 505. 

75. Great Barrington vy. Berkshire 
County, 112 Mass. 218. See Taber 
Mill v. Abrams, 158 N.E. 667, 26) 
Mass. 432 (to the same effect). 
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from such relief by the presence in such list of 
irregularities and imperfections of form, where the 
list as compiled is received by the assessors with- 
out objection and where the defects in the state- 
ment do not affect the question arising upon the 
particular review requested,7® even though the ir- 
regularities are such as would have justified the 
assessors in a refusal to accept the statement when 
first offered.77_ The list, to be sufficient as the basis 
for a review, needs to contain only such a reason- 
able classification of the property as will satisfy 
the terms of the statute and need not contain a 
description in detail of all the particular items in- 
eluded in the total.78 Even though the return of a 
list be a condition precedent to the right of review- 
ing assessments generally, a failure to list does not 


affect the right to a review and correction of assess- _ 


ments made under special statutes distinct from 
the general statutes regarding assessments and mak- 
ing no reference to listing on the part of the tax- 
payer.*® 


TAXATION 


ST cere 


1 


-[§ 1010 


Effect of late return. According to some author 
ity the return of a list after the time limited for 
filing it has been held insufficient to entitle the tax- 
payer to go before the board;%° but, under statutes 
authorizing the board to determine whether there 
was good cause for a failure to bring in the list 
seasonably and to grant a review if they so decide, 
a delay in filing it beyond the time allowed by law 
does not preclude the taxpayer from review where 
the delay is explained to the satisfaction of the 
board, provided the list is filed before the petition 
for review;%! ‘however, other lists, required by spe- 
cial statutes and with reference to which no such 
requirement is stated, are not within the operation 
of such clause in the general tax statute and its 
terms do not apply to a delay in filing such special 
lists. 

Jurisdictional character of requirement. Save in 
so far as the statutes make exceptions modifying 
the strict requirement of a list or statement,®* denial 
of the remedy to the taxpayer for noncompliance 


76. West Boylston Mfg. Cox v. 

Easthampton Bd. of Assessors, 
(Mass.) 178 N.E. 531; Great Barring- 
ton v. Berkshire County, 112 Mass. 
218; State v. Central Pac. R. Co., 30 
P. 887, 17 Nev. 259. 
_ [a] TWustration.—Where a statute 
regarding railroad assessments re- 
quired a statement of all property 
pertaining to the road, and the gener- 
al assessment statute required a 
statement of all property of any kind 
owned in the county by the taxpayer, 
a statement by a railroad of all prop- 
erty pertaining to the road was suf- 
ficient for the basis of a review of 
such property, although the state- 
ment contained no list of all-the com- 
pany’s property in the county, where 
the review sought did not concern the 
assessment of any other property 
than such as pertained to the road. 
State v. Central Pac. R. Co., 30 P. 887, 
17 Nev. 259. 

{[b] Formal defect on face of affi- 
davit.—Where an affidavit affixed to 
the list of property returned for as- 
sessment recited that it was made in 
California, and proposed to be a 
- proper listing of the property in “this 

state,” but where from the list an- 
nexed and the context of the affidavit 
it was apparent that the statement 
referred to property in Nevada, the 
obvious grammatical error in the in- 
strument was held inoperative to de- 
feat the sufficiency of the affidavit 
as the basis for aetion by a review- 
ing board in Nevada. State v. Central 
Pac. R. Co., 30 P. 887, 17 Nev. 259. 

77. Great Barrington y. Berkshire 
County, 112 Mass. 218. 

78. State v. Central Pac. R. Co., 
30 P. 887,°17 Nev. 259. 

[a] Thus an item “office furniture 
and fixtures of a moveable nature” 
was sufficient, under a statute re- 
quiring a listing of personal prop- 
erty, without the further itemization 
of all articles comprised under that 
head. State v. Central Pac. R. Co., 30 
P. 887, 17 Nev. 259. 

Sufficiency of taxpayer’s statement 
rah so see supra §§ 763-767, 821— 

26. 


79. See cases infra this note. 

[a] Corporate franchise tax.— 
Where a statute provided for assess- 
ment of the corporate franchise for 
state taxes, by a state official, by the 
ascertainment of the market value of 
its outstanding shares followed by 
the deduction of the value of its prop- 
erty subject to local taxation, and 
further provided that, in case of dis- 
agreement as to such latter value, be- 
tween the state officer and the local 
assessors, the corporation concerned 
might have a review and determina- 
tion by a designated board, the right 


For later cases, developments and changes in the law see Annotations, same title and section nu 


to a review in case of such disagree- 
ment was not lost by the corporation’s 
failure to return a list of its property 
to the local assessor for the purpose 
of valuation for local taxation, de- 
spite a statute making such return a 
condition to any right to review the 
local assessment by petition to the 
board, as the review involved in the 
instant case was not for the purpose 
of determining primarily the extent 
of the property subject to tax, but 
was to determine what amounts were 
respectively assessable for the local 
property tax and for the corporate 
franchise tax, as to the latter of 
which no statutory requirement of 
listing was stated. Lowell v. Middle- 
sex County, 16 N.E. 8, 146 Mass. 403. 

[b] “Subsequent assessments.”— 
Although, under the general assess- 
ment law, filing a list is required and 
a failure in this respect bars the tax- 
payer from relief as to such assess- 
ments, nevertheless where other stat- 
utes provide for a subsequent assess- 
ment in a special manner of omit- 
ted property, property newly become 
subject to taxation, or the like, with- 
out in terms requiring a list, and fur- 
ther provide for review by a different 
legal body from that authorized to 
review assessments’ generally, the 
provisions relative to such general 
assessments do not carry over to the 
subsequent assessments and a failure 
to file the list required for the former, 
but not mentioned in connection with 
the latter type of assessment does not 
operate to bar a taxpayer from seek- 
ing a review before the board estab- 
lished to pass upon the subsequent 
assessments. Virginia, ete., R. Co. v. 
Ormsby County, 5 Ney. 341. 

80. State v. Washoe County Bd. of 
Equalization, 7 Nev. 83.. And see cas- 
es infra note 82. 

81. Milford v. Worcester County, 
100 N.E. 60, 213 Mass. 162; Lowell v. 
Middlesex County Com’rs, 3 Allen 
(Mass.) 546. See Sears v. Nahant, 91 
N.E. 913, 205 Mass. 558 (holding that 
a failure by the board to find good 
cause for the delay deprives the tax- 
payer of the right to review and cor- 
rection). 

[a] What constitutes sufficient 
cause (1) rests exclusively in the 
sound judicial discretion of the board 
(Lowell v. Middlesex County Com’rs, 
3 Allen (Mass.) 546) (2) and is a 
question of fact (Milford v. Worcester 
County, 100 N.E. 60, 213 Mass. 162). 

82. See cases infra this note. ~ 

[a] Notice of distribution by 
executor.—Where, in addition. to the 
statute requiring every taxpayer to 
turn in a list of his property and de- 
barring his relief where this is not 


Seasonably done unless good cause for 
the omission is shown, there is an- 
other statute providing for assess- 


ments of estates to executors and ad- 


ministrators, without diminution on 
account of distribution thereof to 
heirs or legatees, for three years, un- 
less in any year the fiduciary ,shall 
give’ to the assessors notice and in- 
formation of distribution, containing 
the names and respective shares of 
the distributees, and the amount re- 
maining in his hands at the time of 
notice given, both statutes have been 
held to apply to an executor so as to 
impose a double duty on him: First, 
to make the list required of all tax- 
payers in order to show losses or 
deductions arising other than from 


distribution, in order to preserve the’ 


right of review on such matters; 
Second, under the special statute 
with reference to executors, to give 
the prescribed notice of distribution 
if he wishes to avoid assessment on 
the whole amount of the original es- 
tate received by him, subject only to 
such losses and deductions as are re- 
ferred to above, and without allow- 
ance for distributions, and these two 
lists are distinct and independent so 
that the clause allowing a delay for 
good cause shown, in the general stat- 
ute, is inapplicable to his duty under 
the special statute with reference to 
executors, hence any delay to file the 
list thereby required cannot be ex- 
cused although good cause for the 
delay exist, but the executor, despite 
such good cause, is assessable for the 
amount of the estate for which he 
was assessed the year before in the 
event of a failure or omission to give 
the statutory notice and information 
of distribution, whatever be the cause 
for such failure or omission. 
Vaughan v. Boston Street Com’rs, 28 
N.E. 144, 154 Mass. 143. 

83. See statutory provisions; and 
cases infra this note. : 

[a] “UWnavoidable accident.”—(1) 
Where statutes cut off the right of 
review by a board, upon nonreturn of 
a statement by the taxpayer, except 
that the commissioners may allow 
such review in case of unavoidable 
accident preventing its return, while 
an unavoidable inability to deliver 
the statement may permit of a review 
despite the fact that no statement is 
made, nothing else will afford an ex- 
cuse or permit a review (State v. 
Horner, 38 N.J.Law 212), (2) and the 
fact that the Assessor never called on 
the taxpayer for a statement has been 
held not to be such cause as will en- 
title the latter to have a review, with- 
in the meaning of the exception 
(State v. Horner, supra). 
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is not merely discretionary with the board of review 
but instead, when such a consequence attaches to 
nonreturn of the prescribed statement, it is abso- 
lutely beyond the power of the board to grant any 
relief to one who has failed or refused to make re- 


turn.§4 


[§ 1011] 4. Creation of Board or Office and Or- 
ganization of Board—a. In General. The existence 
and organization of boards for the review of assess- 
ments are, in some jurisdictions, made the subject 
of constitutional provision®® and, where such is the 
ease, such boards are constitutional bodies, recog- 
nized as such, with constitutional powers and duties 
provided, and with the status of constitutional 
Where, however, 
the constitution commits, expressly or by implica- 


boards and officers generally.’® 


a“ 
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the legislature, the boards of tax review are pure 
creatures of statute;*’ and the legislature may in 
its discretion make or repeal such provisions rela- 
tive to the existence of boards and offices or the 
organization of such boards as it sees fit;88 nor, it 


has been held, is this power destroyed where the 


tion, the whole matter of assessment or taxation to 


84. State v. Central Pac. R. Co., 
380 P. 887, 17 Nev. 259; State v. 
Washoe County Bd. of Equalization, 
7 Nev. 83. See Edwards Mfg. Co. v. 
Farrington, 66 A. 309, 102 Me. 140; 
Young v. Parker, 33 N.J.Law 192 
(both recognizing the rule). But see 
State v. Johnson, 30 N.J.Law 452 
(where it was held, under a statute 
permitting deductions of debts from 
the valuation of assessed property in 
ease of declaration to the assessor of 
such debts, that, in the absence of 
a statement setting forth the debts, 
the commissioners of tax appeals 
need not allow their consideration on 


appeal, but further stating, by way 
of dictum, that they might, in the 
exercise of their discretion, do so). 


And see cases infra this note. 

“In construing this provision it 
has uniformly been held by this court 
that the board has no juris- 
diction to act unless it is shown that 
the complaining party furnished a 
statement to the assessor as provided 
by law, or that no demand was made 
for such a statement.” State v. Sad- 
ler, 23 P. 799, 800, 21 Nev. 13. 

[a] Thus, (1) where a board of 
review granted relief to a taxpayer 
who had not complied with the sub- 
stantive statutory requirements re- 
specting the manner of making re- 
tura, its action was in excess of its 
authority, and was annulled upon ap- 
plication by the taxing district (Free- 
dom y. Waldo County, 66 Me. 172; 
State v. Washoe County, 5 Nev. 317. 
See Winslow v. Kennebec County 
Com’rs, 37 Me. 561 [admitting the in- 
validity of the board’s action but re- 
fusing to disturb it where it was ad- 
mitted that, despite the taxpayers’ 
noncompliance, the list actually re- 
turned was in fact a true and perfect 
list]), (2) and the same result has 
been reached in the case of a total 
failure to return a list (State v. 
Washoe County Bd. of Equalization, 
7 Nev. 83). 

[b] Although punishment for non- 
return may be avoided by a showing 
of a “legal excuse” on the part of the 
taxpayer, by virtue of the statute re- 
specting such punishment, the effect 
of such showing does not carry over 
so as to confer the discretion on the 
board to determine that a legal ex- 
cuse exists and to grant a hearing, 
where the terms of the provision pro- 
hibiting review of assessments of un- 
listed property state no such excep- 
tion. State v. Washoe County Bd. 
of Equalization, 7 Nev. 83 

Authority and powers of boards 
generally see infra §§ 1015-1024. 

85. See constitutional provisions; 
and cases infra note 5 

86. People v. Pitcher, 138 P. 509, 
56 Colo. 343; Overland Co. v. Utter, 
257 P. 480, 44 Idaho 385; Blomquist 
v. Board of Com’rs of Bannock Coun- 
ty, 137 B. 174, 25 Idaho 284; Feetham 
v. Washington County, 77 P. 332, 10 
Idaho 182; State v. Thomas, 50 P. 615, 
16 Utah 86. 


[a] Constitutional provisions as 
dispensing -with necessity for statu- 
tory boards.—Where the constitution 
provides boards for the review and 
correction of assessments, the cir- 
cumstance that a statute directing 
the assessment of a certain kind of 
property makes no specific provision 
for reviewing officers’ or boards does 
not render such statute unconstitu- 
tional, as there is no necessity to re- 
iterate in the statutes the existence 
and powers of the boards as declared 
in the constitution. National Savings 
& Loan Ass’n vy. Gillis, 35 F.(2d) 386 
[rev on other grounds 51 S.Ct. 19, and 
516 S:Ct.. 19]. 

[b] Construction of constitutional 
provisions.—‘‘The words | z a 
county ‘board of equalization’ .. . 
used in the constitution, carry with 
them the powers usually conferred 
upon . . . boards of like names.” 
Blomquist v. Bannock County, 137 P. 
174, 176, 25 Idaho 284. 

{c] Legislature cannot destroy 
operation of constitutional provisions 
either by withdrawing from _ the 
boards created thereby the powers 
usually and properly pertaining to re- 
viewing boards or by reducing such 
boards to empty forms, as by creating 
other boards with power to control 
and override the decisions made by 
the constitutionally created agencies. 
Blomquist vy. Bannock County, 137 P. 
174, 25 Idaho 284. 

87. People v. Cook County, 52 N. 
E. 334, 176 Ill. 576. 

88. Prairie County v. Matthews, 46 
Ark. 383; Peo. v. Cook County, 52 N. 
E. 334, 176 Ill. 576; Board of State 
Tax Commissioners v. Grand Rapids 
Bd. of Assessors, 83 N.W. 209, 124 
Mich. 491; Taylor v. State, 83 So. 
810, 121 Miss. 771. See State v. Gay- 
lord, 41 N.W. 521, 73 Wis. 316 (hold- 
ing provisions of a general statute 
respecting the composition of boards 
of tax review applicable to a special 
charter village incorporated prior to 
the enactment of such _ legislation). 
But see Conklin v. Squire, 4 OhioS.& 
C.P. 4938, 29 Cine.L.Bul. 157 (holding 
that the legislature cannot validly 
provide for correction of assessments 
by an official who has such an inter- 
est in the result of the decision as 
constitutes a disqualification). 

[a] hus, despite a constitution- 
al provision confiding the sole man- 
agement of county affairs to county 
officers in certain counties, the legis- 
lature may nevertheless make such 
provision for tax review boards in the 
counties named as it sees proper, by 
virtue of its plenary constitutional 
power over taxation. Peo. v. Cook 
County, 52 N.E. 334, 176 Ill. 576, 

[b}] Right of local self-govern- 
ment.—(1) Legislation providing a 
state board to supervise and revise 
assessments made by the local asses- 
sors has been held not to be a viola- 
tion of the constitutional privilege of 
local self-government. Board of 
State Tax Com’rs v. Grand Rapids Bd. 


otherwise plenary legislative power is limited by 
a constitutional provision requiring that tax asses- 
sors shall be elected.*® 
tutional restrictions, the legislative determination 
of the manner in which the board shall be selected 
or constituted is not interfered with and thus stat- 
utes have been sustained and applied which provid- 
ed, as to the composition of the board, that certain 
officers designated should ex officio constitute a 
board of tax review®® or authorized appointment of 


Subject to specific consti- 


of Assessors, 83 N.W. 209, 124 Mich. 
491. (2) A statute providing for ap- 
pointment by the state tax commis- 
sion of nonresidents to act as a board 
of review when, in any district, the 
assessment appears not to have been 
made substantially in compliance 
with the law, is not repugnant to a 
constitutional provision guaranteeing 
election locally of city, town, and vil- 
lage officers generally, or their ap- 
pointment by the local authorities 
designated by the legislature, the 
members of such special reviewing 
board, constituted for the specific 
purpose, not being officers. State v. 
Daniels, 128 N.W. 565, 143 Wis. 649. 

[ec] Constitutional provision for 
state board of equalization does not 
operate as a restriction preventing 
the legislature from creating a state 
board for the review and correction 
of assessments. Board of State Tax 
Commissioners v.: Grand Rapids Bd. 
eamapes 83 N.W. 209, 124 Mich. 
[d] Examiner of records.—Where, 
Const. § 110 art 7 provided for com- 
missioners of the revenue whose du- 
ties “shall be prescribed by law,’ it 
was within the power of the legisla- 
ture to create the office of examiner 
of records and vest the person hold- 
ing it with the power to review and 
correct the decisions of the commis- 
sioners of the revenue. Thornhill 
Wagon Co. v. Commonwealth, 131 S. 
BE. 445, 144 Va. 194. 

89. Pulaski County Bd. of Equal- 
ization Cases, 6 S.W. 1, 49 Ark. 518; 
Peo. v. Pitcher, 138 P. 509, 56 Colo. 
343; Board of State Tax Commission- 
ers v. Grand Rapids Bd. of Assessors, 
83 N.W. 209, 124, Mich. 491. 

90. Taylor v. Louisville, ete, R. 
Co., 88 F. 350, 31 C.C.A: 537 [mod 86 
F. 168, and cert den 19 S.Ct. 887, 172 
U.S. 647, 43 L.Ed. 1182]; State v. 
Buchanan County Bd. of Equalization, 
18 S.W. 782, 108 Mo, 235; Manor Real 
Estate, etc., Co. v. Cooner, 58 A 918, 
209 Pa. 581 [aff 138 Pa.Dist. 83]; State 
v. Gaylord, 41 N.W. 521, 73 Wis. 316; 
Baldwin y. Ely, 28 N.W. 392, 66 Wis. 
171. And see cases infra notes 96, 


Us 

“Tt. is very common, if not an al- 
most universal, custom in this state 
and other states to make, by statu- 
tory enactment certain of the state 
officers ex officio members of the state 
board.” Pittsburgh, etc., R. Co. v. 
Backus, 33 N.E. 4382, 442, 133 Ind. 625; 
Cleveland, etc., R. Co. v. Backus, 33 
N.E. 421, 431, 133 Ind. 513, 18 L.R.A. 
729 [aff 14 S.Ct. 1122, 154 U.S. 439, 
30 L.Ed. 1041]. 

{a] Number of members of board 
is not fixed by statute providing that 
the board shall consist of a designat- 
ed group of officials, so that where 
the electors exercise an option given 
them by statute to consolidate the 
functions of two of the officials named 
and to abolish one of the offices, the 
consequent reduction in the number 
of the members of the board of re- 
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the board by the executive®! or by the members of 
‘some other administrative board,®? 
election of members of the board.®* 
constitution requires county officers to be elected, a 
statute providing for the appointment of members 
of the county reviewing board has been held uncon- 
Although there is some au- 
thority to the contrary,®® it has been more gener- 
ally held that when, by valid constitutional or stat- 
utory provisions, the members of some other official 
board or commission are made ex officio the mem- 
bers of the tax review board, the two boards, de- 
spite that manner of organization and their con- 
sequent identity of personnel, are distinct and sep- 
arate legal bodies, completely independent in all 
other respects;®* but where the functions of sev- 
eral former boards, including the board of review, 
are consolidated and given to a new board, the lat- 


stitutional and void.°4 


view affords no ground to object ei- 
ther to the validity of the election 
or of the board’s composition as af- 
fected by such election. J. S. Hatch- 
er & Co. v. Gosper County, 145 N.W. 
993, 95 Neb. 543. 

91. Pulaski County Bd. of Equal- 
ization Cases, 6 S.W. 1, 49 Ark. 518; 
Pittsburgh, etc., R. Co. v. Backus, 33 
N.E. 482, 133 Ind. 625 [aff 14 S.Ct. 
1114, 154 U.S) 4421," 38 L.Ed. ‘10311; 
Cleveland, etc., R. Co. v. Backus, 33 
N.E. 421, 133 Ind. 513, 18 L.R.A. 729 
faff 14 S.Ct. 1122, 154 U.S. 439, 38 L. 
Ed. 1041). 

[a] Constitutional requirement of 
election of administrative officials in 
charge of separate departments of 
the state government is inapplicable 
to. members of a state reviewing 
board and does not render invalid leg- 
islation providing for the appoint- 
ment of such members by the govern- 
or. Pittsburgh, etc., R. Co. v. Back- 
us, 33 N.E. 432, 133 Ind. 625 [aff 14 S. 
Ct. 1114, 154 U.S. 421, 38 L.Ed. 1031]; 
Cleveland, ete., R. Co. v. Backus, 33 
N-E. 421, 133. Ind. 513,18 L.R.A, 729 
fait 14S. Ct, 1122, 164°U.S. 439,38) L. 
Ed. 1041). 

92. State v. Daniels, 128 N.W. 565, 
143 Wis. 649. 

[a] Special reviewing board of 
nonresidents.—Thus a statute author- 
izing the state tax commission, in the 
event that it is made to appear that 
an assessment in a particular dis- 
trict was not made in substantial 
compliance with the law, to appoint 
nonresidents of the district to reas- 
sess the property therein and other 
nonresidents to act as a board for the 
review and correction of the reassess- 
ment thus made has been sustained 
as a valid exercise of the legislative 
power relative to taxation. State v. 
Daniels, 128 N.W. 565, 143 Wis. 649. 


93. Peo. v. Cook County, 52 N.E. 
Bio ere er (500 yD ease 
94. State v. O’Brien, 115 N.E. 25, 


95 Ohio St. 166. 


95. McIntyre v. White Creek, 43 
Wis. 0. 
96. Fla.—Sparkman v. State, 71 So. 


34, 71 Fla. 210. 
Idaho.—Overland Co. v. Utter, 257 


P. 480, 44 Idaho 385; Feltham vy, 
Washington County, 77 P. 332, 10 
Idaho 182; General Custer Mining 


Co. v. Van Camp, 3 P. 22, 2 Idaho 40. 

Kan.—Pomeroy Coal Co. v. Emlen, 
24 P. 340, 44 Kan. 117. 

Nev.—State v. Central Pac. R. Co., 
9 Nev. 79; Virginia, etc.,' R. Co. v. 
Ormsby County, 5 Nev. 341. 

N.D.—Hughes Electric Co. v. Bur- 
leigh County, 207 N.W. 997, 53 N.D. 
728 


Okl.—In re Omitted Assessment, 
257 P. 380, 125 Okl. 257; Atoka Coun- 
ty v. Oklahoma State Bank, 161 P. 
1087, 62. Okl. 57; Johnson v. Grady 
County, 150 P. 497, 50 Okl. 188. 

Pa.—Com. v, Hanna, 17 Pa.Dist. 
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or provided for 
Where the 


308; Delaware, etc., Canal Co. v. 
Walsh, 11 Phila. 587. See Manor 
Real Estate, etc., Co. v. Cooner, 58 A. 
918, 209 Pa. 581 [aff 13 Pa.Dist. 83] 
(recognizing the rule). 

See Yellowstone Packing & Provi- 
sion Co. v. Hays, 268 P. 555, 83 Mont. 
1; Olympia Waterworks v. Thurston 
County, 44 P. 267, 14 Wash. 268 (both 
recognizing the rule). 

‘It is true that the board of coun- 
ty commissioners and the board of 
equalization are each composed of the 
same Officials, but that fact can make 
no difference as to the distinct duties 
and functions of each board. While 
those officials are performing the du- 
ties and functions of the one beard, 
they are a distinct and separate or- 
ganization from the other, and can- 
not discharge any of the duties of 
such other board at such time or in 
such meeting.” Feltham v. Washing- 
ee County, 77 P. 332, 334, 10 Idaho 
182. : 

Sap Y sear a [reviewing board com- 
posed of the county commissioners] 
is a body as absolutely separate and 
distinct from the board of county 
commissioners as if it were com- 
posed of different individuals, and 
the county commissioners had no 
voice in its deliberations.” Com. v. 
Hanna, 17 Pa.Dist. 308, 313. 

{a] Effect of adjournment sine die. 
—Where the county commissioners, 
acting as a board of review and cor- 
rection, adjourn sine die as such 
board, it has been held that, as to the 
assessment list theretofore before 
them for consideration, they can 
thereafter make no further correc- 
tions upon a subsequent meeting pur- 
portedly as a board of review, their 
legal existence as a board of review 
having been terminated, without the 
capacity of revival, by the definitive 
adjournment. Sparkman y. State, 71 
Som3s4e iio rla 200s 

[b] Compromise of tax by coun- 
ty commissioners, who had previous- 
ly as a board of review passed on the 
assessment affected by the compro- 
mise, was invalid. State v. Central 
Pack. C049 Neva a9: 

{c] Salary.—(1) It has been held 
that ,a city clerk, designated as ex 
officio member of the board of re- 
view, and as clerk of such board, is, 
in the absence of special charter pro- 
visions to the contrary, entitled to 
the compensation provided by law for 
board members. Powers v, Oshkosh, 
14 N.W. 826, 56 Wis. 660. (2) How- 
ever, it has been held, where such a 
board was created, to consist of mem- 
bers of other boards or councils 
without specific provision for salary, 
that the board members were enti- 
tled to no separate salary as mem- 
bers of the tax review board. Hodges 
Se Board of Revision, 3 L.T.N.S. (Pa.) 


97. Nova Ceasarea Harmony Lodge 
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ter, in reviewing taxes, is not a separate body act- 
ing as a board of review, distinct in character, but 
the merger is compléte and only one board exists 
in contemplation of law.®? 
a different organization for the reviewing boards 
in different parts of the state, at least when based 
on a reasonable classification, is not repugnant to 
the constitutional requirement of equality and uni- 
formity in taxation;®’ nor is legislation objection- 
able under that requirement which prescribes dif- 
ferent| reviewing boards for different classes of 
property, assessed separately from other classes un- 
der the prevailing system of taxation.®® 

Repeal of statute creating board of review or vest- 
ing the. power to review assessments in a certain 
board brings to an end the existence of the board, 
theretofore provided, as a board of tax review.? 
such repealing statute provides that the power to 


Legislation prescribing 


If 


No. 2 v. Hagerty, 11 Ohio Dec. (Re- 
print) 595, 28 Cine.L.Bul. 67. 

98. Peo. v. Cook County, 52 N.E. 
334,176 Ill. 576. See Strange v. Ocon- 
to Land Co., 117 N.W. 1023, 136 Wis. 
516 (holding the constitutional rule 
of uniformity in taxation was not 
violated by St. [1898] § 1152 direct- 
ing the manner of assessment and 
review in localities failing or refus- 
ing to organize as towns pursuant to 
authorization thus to organize). 

Roquirement of equality and mnni- 
formity generally, see supra §§ 29-— 


69. 
Wagoner v. Loomis, 37 Ohio St. 


99. 
571. 

1. Peo. v. Cook County, 52 N.E. 
334, 176 Ill. 576; State v. Clarke, 67 
N.E. 887, 68 Ohio St. 463; State v. 
Godfrey, 25 Ohio Cir.Ct. 62, 6 Ohio Cir. 
Ct.N.S. 511; Nova Ceasarea Harmony 
Lodge No. 2 v. Hagerty, 11 Ohio Dec. 
(Reprint) 595, 28 Cine.L.Bul. 67. See 
State v. Callaway, 111 S.&. 563, 152 
Ga. 871 (holding that the prior provi- 
sions for boards of arbitration of tax 
assessments were repealed by L. 
[1918] p 234 et seq, that hence any 
boards of arbitrators thereafter ap- 
pointed in such cases were not au- 
thorized by law and their conduct was 
without legal effect, and that hence 
equity would not grant an injunction 
against carrying into effect the deci- 
sion of such a board, that decision 
being utterly void and without ef- 
fect). 

[a] Repeal of provisions for arbi- 
tration.— Where Park Ga. Pol. Code 
Annot. (1914) § 1116 (da) has provid- 
ed for review and correction of cer- 
tain matters concerning assessment 
by boards of arbitration to’ be ap- 
pointed and to act in the manner 
pointed out by statute, and where 
Ga. Acts (1918) p 282 §§ 1-8 provided 
for review of the matters, thereto- 
fore confided to arbitration, by a bill 
in equity, the later statute repealed 
the earlier and put an end to the le- 
gal status of the boards of arbitra- 
tors provided under the earlier leg- 
islation. Bohler v. Callaway, 45 S.Ct. 
431, 267 U.S. 479, 69 L.Ed. 745 [aff 
291 EF. 243). 

[b] VWested right to prior method 
of review.—A statute repealing prior 
legislation establishing or organizing 
boards for the review of assessments 
is not objectionable as a violation of 
vested rights, since no one has a vest- 
ed right in a mode of procedure, nor 
in a right of appeal, unless expressly 
secured by the constitution. Peo. vy. 
Cook County, 52 N.E. 334, 176 Ill. 576. 

[c] Appointment of new members 
to the board abolished by the repeal- 
ing statute cannot be compelled, 
there being no longer any powers to 
exercise nor office to fill. State v. 
Clarke, 67 N.E. 887, 68 OhioSt. 463; 
State v. Godfrey, 6 OhioCir.Ct.N.S. 
511, 16 OhioCir.€t. 62, 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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review assessments shall, in some instances, be in 
boards which are the same as those possessing it 
before the repeal, such boards thereafter are con- 
stituted reviewing boards and act under the new 
statute and not under the old;? ‘and, in like man- 
ner, if a statute consolidates the functions of sey- 
eral existing boards, including a tax reviewing board, 
and provides for their exercise by a substituted 
board, newly created, and for the abolition of the 
former boards, the members of the substituted board 
do not act, in reviewing assessments, as members of 
a separate board whose members are ex officio mem- 
bers of the board of review, but the former boards 
are totally superseded and the members of the new 
board exercise powers directly confided to them 
by the statute creating such board.*- However, where 
the later statute expressly continues in existence 
the boards of review theretofore provided and re- 
peals or alters only the method of proceeding before 
such boards, the effect of the statute is limited to 
procedural changes and the existence and legal char- 
acter of the boards are unaffected.* 

Provision for board of review by municipal au- 
thorities. Where a method of reviewing assessments 
is provided by law, a city eannot by ordinance cre- 
ate boards not provided by such law for the review 
and correction of assessments, at least where no such 
power is explicitly given by the city charter;® but 
where designated municipal authorities are vested 
by law with the power of providing for the review 
of assessments, action taken by them in conformity 
with such law is valid.® 


- When board comes into existence. Where a stat- | 


ute is passed creating boards of review and fixing 
a time for their first meeting, the boards thus pro- 
vided are not constituted and have no legal exist- 
ence until the time prescribed for their first meet- 
ing.* 

Failure to appoint or to organize. If such a board 
is illegally appointed, in that appointment is made 
otherwise than in the manner authorized by the 
legislation creating the board, the illegality is de- 
structive of the existence of the board and fatal 
to the validity of any assessment dependent upon 

2. Peo. v. Cook County, 52 N.E. 
334, 176 Ill. 576. 

3. Nova Ceasarea Harmony Lodge | 49, 57 L.R.A. 78 
No. 2 v. Hagerty, 11 OhioDec. (Re- 11. 
print) 595, 28 Cine.L.Bul. 67. 


4. In re Settlement of Taxes, 13 fa] 
Pa.Dist.&Co. 341. 


TAXATION 


10. Commercial 
etc., Co. v. Judson, 56 P. 829, 21 Wash.| v. Lycan, 145 N.E. 595, 314 Ill. 590. 
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such existence and taxpayers are under no obliga- 
tion to file complaints or petitions before it,’ and 
the same result is reached where the board, although 
sufficiently created and constituted, never holds a 
meeting to effect an organization ;® but a person who 
appears before the board and seeks a correction of 
his assessment, without making objection to the 
composition of the board, thereby waives any ob- 
jection to the validity of the board’s organization.?°. 
Under statutes providing that no failure or infor- 
mality respecting the selection or proceedings of 
the board shall affect the validity of the tax, it has 
been held that action by a board is not void nor 
the tax reviewed subject to attack because the ap- 
pointment has been made at a time?! or place? 
other than that indicated in the statutory provisions 
relating to their: appointment. 

De facto board. Where a board is organized and 
performs the duties of a board of review under col- 
orable title, such a body constitutes a reviewing 
board de facto, and mere irregularities in composi- 
tion or organization do not render their acts void 
and subject to collateral attack.*® 

Clerk of board as member thereof. Where it is 
provided that certain officers shall ex officio con- 
stitute a board of review, and that a specified one 
of them shall be clerk of the board, his selection as 
clerk does not disqualify him from possessing the 
rights or powers of other members, and he is as 
fuliy a member of the board as are any of the others 
designated.1# 

[§ 1012] b. Qualification of Members. While the 
actions of the reviewing board or officer will be void 
if the officer or a majority of those acting as a board 
of review do not possess -the statutory qualifications 
or have no legal title to their office,1® it is otherwise 
where this objection applies only to one member 
or to a minority, in which case no objection ean be 
raised to the action of the board in any collateral 
proceeding,'® at least where it does not appear that 
any objection was made to such officer at the hear- 
ing before the board or that his presence was es- 
sential in order to constitute a quorum of the 
board.1* 


Electric Light,| terest therein were concerned. Peo. 


14. Powers v. Oshkosh, 14 N.W. 


City of Richmond v. Shackel-| 826, 56 Wis. 660. 
ford, 220 S.W. 758, 187 Ky. 789. 15. 
Refusal of members appoint-| McQueen, 49 Ind. 64. 
See Courtright v.|ed at statutory date to qualify, fol-| supra note 8. 

Jones, 2 OhioN.P.N.S. 522 (holding| lowed by a subsequent appointment fa] 
that the annual equalization board for | of other members who did qualify, er- 


Jeffersonville, etce., R. Co. v. 
And see cases 


Disqualification by interest.— 


the year 1901 was not abolished by a 
statute creating boards of revision to 
supervise the work of decennial 
boards of equalization). ~ 

5. Dwyer v. Hackworth, 57 Tex. 


6. See cases infra this note. 

[a] ©Thus, where the legislature, 
in providing a special city charter, 
provided that “the mayor and ailder- 
men shall, by ordinance, have power 
to prescribe and regulate the mode of 
assessing and collecting the taxes 
levied by them,” the mayor and alder- 
men were authorized to prescribe a 
mode of equalizing the taxes assessed 
in a city, although the charter fur- 
ther provided for a city tax collector 
and assessor, and it was competent 
for the mayor and board of alder- 
men to act as a reviewing board for 
the correction of such assessments. 
Natchez v. Cotton Mills Products Co., 
124 So. 759, 155 Miss, 533. | 

7. State v. Holmes, 20 OhioSt. 474. 

8 Slaughter v. Louisville, 8 S.W. 
917, 89 Ky. 112, 12 Ky.L. 61. 

9. Slaughter v. Louisville, supra. 


ganize, and act, has been held insuffi- 
cient to invalidate the action of those 
thus qualifying under such a stat- 
ute. City of Richmond vy. Shackel- 
ford, 220 S.W. 758, 187 Ky. 789. 

12. Mossett v. Newport, etc., Bridge 
Co., 50 S.W. 68, 106 Ky. 518. 

13. Peo. v. Lycan, 145 N.E. 595, 314 
Ill. 590; Manor Real Estate, etc., Co. 
v. Cooner, 209 Pa. 531, 58 A. 918 [aff 
13 Pa.Dist. 83]; Com. v. Hanna, 17 
Pa.Dist. 308. 4 

[a] Political affiliation of mem- 
pers.— Where the statute required the 
board of review to consist of two 
members of the party polling the 
highest vote at the preceding gen- 
eral election and one member of the 
party polling the second highest vote, 
and where the board was actually 
composed of but one member of the 
party which had polled the highest 
vote and two members of the party 
polling the second highest vote, that 
fact did not make their action void 
as they constituted a board de facto 
whose actions were valid in so far as 
the public and persons having an in- 


Proceedings had before the auditor 
for the correction of the returns of 
property for taxation being judicial 
in character, the fact that he is en- 
titled to a percentage of the tax 
charged gives him an interest in the 
proceedings and thereby renders his 
decision void. Conklin v. Squire, 4 
OhioS.&C.P. 493, 29 Cine.L.Bul. 157. 

[b] Thus, where the board of re- 
view was to be composed of the state 
auditor and of representatives se- 
lected by district boards chosen as 
prescribed by law, and the district 
boards were not lawfully chosen, 
their representatives on the state 
board were not qualified as members 
of the board of review and action 
taken by that board which consisted 
mainly of such representatives, was 
void. Jeffersonville, ete, R. Co. v. 
McQueen, 49 Ind. 64. 

Appeal to illegal body no waiver of 
objections see supra § 1009 text and 
note 56. : 

16. State Nat. Bank v. Memphis, 
94 S.W. 606, 116 Tenn. 641, 7 L.R.A. 
N.S. 663. 

17. Texas, ete.,, R. Co. v. Harrison 
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Official oath. Although the members of the board 
are required to be sworn, it has been held that their 
official actions are not invalidated by the fact that 
the records fail to show that they took the oath of 
office,?® at least where there is no further require- 
ment that such oath be in writing or be recited 
of record;1® and this is particularly true where 
other designated officials are ex officio made to con- 
stitute the board of review.2° A sufficient oath hav- 
ing been taken by the members of the board in- 
trusted, among other functions, with the review of 
assessments, no new oath is necessary on every 
oceasion when the board undertakes to exercise that 
part of its power related to such review.*? 

Assessor as member of board. The fact that the 
assessor is also a member of the board established 
to review or correct assessments has been held not 
to invalidate the action of the board, his status as 
assessor not being a disqualification of him as a 
member of the board.*?? 

[§ 1013] c. Power of Majority or of Committee 
To Act.28 It is commonly held that unless the law 
creating the board provides otherwise, its duties may 
be performed by a majority of the members, being 
duly qualified, at least where such action is taken 
at a duly convened meeting of which every member 
has had actual or constructive notice,?* but there 
is some authority holding that, at least where no 
showing is made that all members had notice, a 
majority of the board cannot, by their meeting and 
action, validly perform any acts with reference to 
review or correction,?® nor ean the whole board, 
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at a later meeting, so ratify the invahd action as to 
render it good;2% but even under this rule the whole 
board may, by subsequent action without any ref- 
erence to the former invalid proceedings, effectively 
pass on the assessment, despite prior invalid action 
by a less number wherein an identically similar de- 
termination was reached.?7 ; 

Action by committees. Where no statutory regu- 
lation of a board’s procedure exists requiring a dif- 
ferent result, it has been held that the board may 
act, in gathering evidence or otherwise conducting 
proceedings relative to review or correction, by a 
committee of its own members, provided their find- 
ings are reported to, and approved by, the board as 
a whole;?8 but there is other authority to the con- 
trary! 

Prior authorization to serve as committee essen- 
tial. 
hear the testimony and attend the proceedings, and 
where no action has been taken beforehand to con- 
stitute such members a committee of the whole 
board, if the board then meets and passes upon an 
application for review or correction, such conduct, 
it has been held, is invalid and inoperative.?° 

[§ 1014] 5. Personal Liability of Board Members 
for Official Acts.?+_ Where there are statutes pre- 
seribing penalties for which members of the board 
shall be liable in the event of certain wrongful or 
erroneous conduct on their part, such members, when 
a case falling within the terms of the statute is 
made out, are personally liable to the extent pre- 
scribed by law;?* however, board members will be 


When less than a majority of the members - 


County, 54 Tex. 119. \ 

18. State v. Buchanan County Bd. 
of Equalization, 18 S.W. 782, 108 Mo. 
235; Manor Real Estate, etc., Co. v. 
‘Cooner, 58 A. 918, 209 Pa. 531 [aff 13 
Pa.Dist. 83]; Com. v. Hanna, 17 Pa. 
Dist. 308. C 

{a} Reason for rule.—‘‘Though 
the law requires an oath of office to 
be taken, yet its being taken is not 
indispensable. It is a mere incident 
of the office, constituting no part of 
the office itself.” State v. Buchanan 
County Bd. of Equalization, 18 S.W. 
782, 783, 108 Mo. 235. 

[b Oral evidence of clerk to the 
effect that the members of the board 
did take the requisite oath prior to 
any proceedings had regarding the 
review or correction of assessments 
effectually disposes of any objection 
grounded on absence of record recital 
of the oath. Taber v. Wilson, 34 Mo. 
App. 89. 

19. State v. Buchanan County Bad. 
eee ens 18 S.W. 782, 108 Mo. 
235. 

20. State v. Buchanan County Bd. 
of Equalization, supra; Manor Real 
Estate, etc., Co. v. Cooner, 58 A. 918, 
209 Pa. 531 [aff 13 Pa.Dist. 83]; Com. 
v. Hanna, 17 Pa.Dist. 308. See Mc- 
Intyre v. White Creek, 43 Wis. 620 
(holding that, where the members of 
. the town council were ex officio mem- 
bers of the board of review, the re- 
view and correction of taxes was in- 
cident to their status as councilmen 
and the general oath required of them 
as councilmen fulfilled the require- 
ment that their acts as a board of re- 
view be “under their official oaths,” 
no special oath being required by rea- 
son of the fact that they were acting 
as a reviewing board). 

21. Nova Ceasarea Harmony Lodge 
No. 2 v. Hagerty, 11 OhioDec. (Re- 
print) 595, 28 Cine.L.Bul. 67. 

22. Bratton v. Johnson, 45 N.W. 
412, 413, 76 Wis. 430. 

. “It is objected that the assessor. 
as a member of the board of review, 
is allowed to be a judge in his own 
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case. But it is not his own case. He 
is not supposed to be interested in the 
matter personally in any sense. 
a public officer, perfectly disinterest- 
ed and impartial as any officer, and, 
from his duties, is better qualified, as 
one of the board of review, than those 
who have not given the matter the 
same attention.” Bratton v. John- 
son, supra. 

Power to appoint nonmember 
expert to hear and report evidence see 
cases infra §°1038 text and note 6. 

a4. Mich.—Mills v. Richland Tp., 
40 N.W. 183, 72 Mich. 100. 

Ohio.—Britt v. Lewis, 16 OhioCir. 
Ct. 348, 9 OhioCir.Dec. 166; Hulbert 
v. Wise, 6 OhioDec. (Reprint) 1069, 
10 Am.L.Ree. 183. 

BR carapace v. Hanna, 17 Pa.Dist. 

Tenn.—Carroll v. Alsup, 64 S.W. 
193, 107 Tenn. 257. 

Tex.—Connor v. Waxahachie, 13 S. 
W. 30; Ferris v. Kimble, 12 S.W. 689, 
75 Tex. 476. See Texas, ete, R. Co. 
v. Harrison County, 54 Tex. 119 (to 
the same effect). 

See State v. Gaylord, 41 N.W. 521, 
73 Wis. 316 (recognizing the rule). 

[a] Reason for rule.—Such a board 
is in the nature of a permanent body, 
rather than one appointed to decide 
as to a single matter or single related 
series of matters, and hence action 
may properly be taken by a majority. 
Britt v. Lewis, 16 OhioCir.Ct. 343, 9 
OhioCir.Dec. 166. 

25. In re Palmer’s Petition, 1 Abb. 
PrNeS.céN, oa eur See Matter of 
Pearsall, 9 Abb.Pr.N.S. (N.Y.) 203 
(recognizing the rule). 

6. In re Palmer’s Petition, 1 Abb. 
IProNeSin (CNaya) oo Os 

27. Matter of Pearsall, 9 Abb.Pr. 
N.S. (N.Y.) 203. 

28. Earl v. Raymond, 59 N.E. 19, 
188 Ill. 15; Halsey v. Peo., 84 Ill. 89; 
Beers v. People, 83 Ill. 488; Auditor 
Gen. v. Fleming, 105 N.W. 74, 142 
Mich. 12. See Empire Mining Co. vy. 
Bowers, 79 So. 561, 202 Ala. 85 (dic- 
tum to the same effect); Bugbee v. 


He is: 


Putnam, 96 A. 955, 90 Conn. 154 (to 
the same effect); Ingersoll v. Des 
Moines, 46 Iowa 553 (holding such 
procedure to be action by the board 
at least in so far as to permit an ap- 
peal being taken in the manner pro- 
vided by statute for appealing from 
decisions of the board). 

[a] Reason for rule.—‘‘All bodies 
composed of a number of persons 
may, and generally do, act through 
committees.of one or more to pro- 
cure facts in reference to the matter 
to be acted upon, and receive recom- 
mendations as to the action that 
should be adopted. This was the 
procedure in the case at bar and is a 
well-recognized practice. The raising 
of apvellant’s assessment was the act 
of the entire board, and not of a sin- 
gle member thereof.” Barl v. Ray- 
mond, 59 N.E. 19, 20, 188 Ill. 15. 

[b] Taxpvayer’s failure to object 
to such procedure, at the time ap- 
pointed for hearings before the board, 
estops him from asserting at a sub- 
sequent time that the board’s action 
by committee was invalid. Burling- 
ton Gas Light Co. v. Burlington, 70 
N.W. 628, 101 Iowa 458. See Empire 
Mining Co. v. Bowers, 79 So. 561, 202 
Ala. 85 (recognizing the rule). 


29. Hirschman v. Fratz, 6 Ohio 
pee (Reprint) 1109, 10 Am.L.Rec. 


30. Oxford Tp. v, Delaware, etc., 
R. Co., 45 A. 775, 64 N.J.Law 195; 
Smoky Mountain Land, ete., Co. vy. 
hia dias ee 105 S.W. 1028, 119 Tenn. 


[al Defect is not cured by recital 


in the record of proceedings that ac- 

tion was taken “after a review of the 

evidence and careful consideration of 

the case.” Oxford Tp. v. Delaware, 

ete., R. Co., 45 A. 775, 64 N.J.Law 195. 
Sl. Personal liability of: 

Saabs generally see Officers, §§ 326— 


Judicial officers see Judges §§ 115-— 


32. State v. Moreland, 3 P.(2d) 803, 
152 Okl. 37, 


— 
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* Peo. v. Pitcher, 
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held liable under such statutes only when the pro- 
ceedings wherein liability is sought to be enforced 
“are founded upon the terms of the statutes;*3 and, 
apart from statute, it has been held that they are 
not personally liable for erroneous or even malicious 
acts done or orders made by them while acting with- 
in their jurisdiction, any more than other judicial 


officers are.?4 


[§ 1015] 6. Authority and Powers of Board or 
Exeept for 
boards or officers deriving their existence and pow- 
er from the constitution,*?® the authority of officers 
or boards for the review or correction of assess- 
ments is entirely statutory and must be strictly con- 


Officer?®—a, In General. 


33 Steele v. Dunham, 26 Wis. 393. 

34. Steele v. Dunham, supra. 

35. Cross references: 

Jurisdiction and powers of appellate 

boards see infra § 1051. 

Power of: 

Assessors to amend, revise, or cor- 
rect assessments see supra §§ 
990-994. 

Board to: 

Call witnesses and compel testi- 
mony sée infra § 1042. 

Punish for contempt see Con- 
tempt § 63 text and note 70. 

36. See cases infra this note; and 
supra § 1011 notes 85, 86. 

“Duties having been imposed upon 
these agencies [county boards]... 
by the Constitution, the General As- 
sembly is powerless to take them 
away or confer them upon another.” 

138 P. 509, 511, 56 
Colo. 343. 


[a] Powers of constitutional 
board.—The county board provided 
by Const. § 11 art 13 has power to 
equalize the valuation of property 
within its county between individuals 
and between localities. State — ¥. 
Thomas, 50 P. 615, 16 Utah 86. 

37. U.S.—People’s Sav. Bank v. 
Layman, 134 F. 635. 

Ariz.—State v. Board of Sup’rs of 
Yavapai County, 127 P. 727, 14 Ariz. 
222. 
Ark.—Drew County Timber Co. v. 
Board of Equalization of Cleveland 
County, 187 S.W. 942, 124 Ark. 569; 
Lyman vy. Howe, 42 S.W. 830, 64 Ark. 
436; Pulaski County Bd. of Equaliza- 
tion Cases, 6 S.W. 1, 49 Ark. 518. 

Fla.—Sparkman v. State, 71 So. 34, 
71 Fla. 210. 

Ill._—Peo. v. Schlitz Transfer Co., 
164 N:-E. 702, 333 Il). 333; Peo. v. 
Sheridan-Brompton, ete., Bldg. Corp., 
163> N°. -403,..3831 11): (495; = Peo. -.v. 
Keogh, 137 N.E. 816, 306 Ill. 323. 

Ind.—Cummings v. Stark, 34 N.E. 
444, 138 Ind. 94. 

Iowa. — McCowen Independent 
School Dist. v. Local Bd. of Review, 
108 N.W. 220, 131 Iowa 195. 

Minn.—State v. Crookston Lumber 
Co., 89 N.W. 178, 85 Minn. 405. 

Miss.—Taylor v. State, 83 So. 810, 
121 Miss. 771; Adams yv. Greenwood 
First Nat. Bank, 60 So. 770, 103 Miss. 
744. ; 

Mont.—Yellowstone Packing & Pro- 
vision Co. v. Hays, 268 P. 555, 83 

ont. 1. 
ee Stats Vv. Hrnst,, 65+ Piaig.o28. 
Ney. 113. 

N.J.—Washington Tp. v. Mercer 
County Bd. of Taxation, 89 A. 1028, 
85 N.J.Liaw 547; Tuckerton R. Co. v. 
State Board of Assessors, 67 A. 69, 75 
N.J.Law 157 [aff 72 A. 361, 77 N.J. 
Law 614]. 

N.Y.—Peo. v. Westchester County, 
15 Barb. 607. ‘ 

N.C.—Western Carolina Power Co. 
vy. Burke County, 160 S.E. 173, 201 _N. 
C. 318; Sudderth v. Brittain, 76 N.C. 
458. See Western Carolina Power Co. 
y. Burke County, 160 S.E. 1738, 201 N. 
C. 318 (recognizing the rule). 

Ohio.—-Davies v. National Land, 
etc., Co., 81 N.E. 755, 76 OhioSt. 407 
[aff 29 OhioCir.Ct. 334]; Scott. v. 
Raine, 11 OhioDec. (Reprint) 171, 25 
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reviewing 


Cinc.L.Bul. 154; Draude v. Staley, 8 
a teee (Reprint) 265, 6 Cine.L.Bul. 


on 

Okl.—Milam v. Smith-Mauer Bros., 
133 P. 338, 34, 38 Ok. 328 [cit Cyel; 
Bostick v. Noble County, 91 P. 1125, 
19 Okl. 92. 

Or.—Portland Univ. vy. Multnomah 
County, 50 P. 532, 31 Or. 498. 

Pa.—Appeal of Central Pennsylva- 
nia Lumber Co., 81 A. 204, 232 Pa. 191 
[aff 37 Pa.Co. 605, 20.Pa.Dist. 167]; 
In re Williamson’s Estate, 26 A. 246, 
153 Pa. 508. 

Sek BEE v. Glessner, 238 N.W. 
572. 

Tex.—Chicago, R. I. & G. Ry. Co. v. 
State, (Civ.App.) 241 S.W. 255 [aff 
(Commn: App.) 263 S.W. 249]; San 
Antonio Street R. Co. v. San Antonio, 
54 S.W. 907, 22 Tex.Civ.App. 341. 

Wis.—State v. Wisconsin Tax Com- 
mission, 201 N.W. 764, 185 Wis. 525. 

Wyo.—Horton vy. Driskell, 77 P. 354, 
13 Wyo. 66. 

See Robertson v. Greenwood First 
Nat. Bank, 76 So. 689, 115 Mass. 840 
(to the same effect); Peo. v. New 
York Tax, etc., Com’rs, 91 N.Y. 593; 
Van Rennsselaer v. Witbeck, 7 Barb. 
(N.Y.) 133, 4 How-.Pr. 38 [rev on other 
grounds 7 N.Y. 517, Seld. Notes 27] 
(dicta to the same effect); Lynch- 
burg v. Taylor, 157 S.E. 718, 721, 156 
Va. 73 (holding that such a board is 
a “board of special and limited juris- 
diction’”’). 

And see ‘cases infra notes 39-43. 

[a] Compliance with state comp- 
troller’s directions.—Under Civ. Code 
§ 411, making it the duty of the comp- 
troller general to give the auditor 
such instructions as are deemed nec- 
essary to carry out the provisiens of 
the tax laws, and to decide all ques- 
tions arising thereunder, or with rela- 
tion to the duty of any officer under 
the same and making the comp- 
troller’s rulings binding on all county 
and municipal officers, while it is not 
meant that such rulings should be 
effective if contrary to law, neverthe- 
less reviewing officers and boards 
must obey them until they are over- 
ruled by competent authority. Na- 
tional Union Bank of Rock Hill v. 
Neil, 90 S.E. 744, 106 S.C. 173. 

38. Taylor v. State, 83 So. 810, 121 
Miss. 771; Johnston Bank v. Prince, 
134 SBE 387,136 S.C.. 439; Thornhill 
Waeon Co. v. Com., 131 S.E. 445, 144 
Va. 194. 4 

[a] Authority to vest board with 
judicial powers is given the legisla- 
ture by a constitutional provision 
that the judicial power shall be vest- 
ed in certain named courts and such 
other courts, commissions, or boards 
inferior to the supreme court as may 
beestablished by law. In re Omitted 
Assessment against Stockholders of 
Commercial Nat. Bank of Muskogee, 
257 PR. 380, 125 Okl. 257. 

39. See cases infra this note; 
passim infra §§ 1015-1024. 

[a] Adjudging legality of tax.— 
In the absence of statutory authori- 
zation it has been held that a board 
of review has no jurisdiction to de- 
termine the right of a municipal cor- 
poration to assess a tax, nor any au- 
thority to vacate and set aside such 


and 
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fined to the limits marked out by the statute and 
exercised in conformity therewith ;*? and, subject to 
constitutional limitations, it rests entirely with the 
legislature to bestow as much or as little power 
as it sees fit upon a particular board or officer.?8 
Thus the character of the corrections or changes 
which the board is authorized to make depends on, 
and is to be determined by, the provisions of the 
prevailing applicable statutes.*° 
ner in which the board of review is empowered to 
exercise the substantive authority conferred upon 
it is controlled by statutory provisions relating to 
the manner in which such authority is exercisable.*° 
So also, the applicable statutes supply the standards 


Likewise, the man- 


assessment on the ground of want of 
power in the municipality levying it. 
Taylor Dist. Tp. v. Moore, 39 Iowa 
605; In re Lange, 85 N.Y. 307. 

[b] Equalization.—(1) A’ statute 
creating a board of review for the 
review or correction of individual as- 
sessments confers no power on such 
a, board to act as a board of equaliza- 
tion to adjust assessed valuations as 
between different taxing districts 
within its jurisdiction, despite lan- 
guage empowering such board to 
“equalize the assessments of all prop- 
erties of like character and relative 
value,’ and any equalization by ad- 
justment between the assessing dis- 
tricts, as contradistinguished from 
consideration and correction of in- 
dividual valuations, is beyond the 


power of the board. State v. State 
Tax Collector, 2 So. 59, 39 La.Ann. 
530. See Taylor v. Louisville, etce., 


Ri Co. 88 EF. 2350; 81°C. C. Ap 537 fimod 
86 F. 168, and cert den 19 S.Ct. 887, 
172 U.S. 647, 43 L.Ed. 1182] (holding 
that the Tennessee “board of equal- 
ization,’ created under the acts of 
1897 for the review and correction of 
railroad assessments, had no power 
or duty to equalize the taxable value 
of real estate generally with that of 
railroad property generally). (2) 
However, where such a board makes 
changes uniform throughout the dis- 
trict in the several districts within 
its jurisdiction, not as a means of ad- 
justing the assessment between dis- 
tricts but as a mode of computing the 
amount requisite in each district to 
bring the individual assessments to 
their correct valuation, such change 
by districts, not being equalization 
but a method for the computation of 
corrections, has been held valid and 
within the powers of .the board. 
Black v. MeGonigle, 15 S.W. 615, 103 
Mo. 192. 

[c] Review of “erroneous assess- 
ments.”—A. statute authorizing a 
board to review ‘erroneous assess- 
ments” has been held to authorize the 
review of a merely inequitable as: 
sessment aS well as an “illegal” as- 
sessment. State v. State ex rel. 
Shull, 286 P. 891, 142 Okl. 298. 

[d] Transferring assessments be- 
tween subdistricts.—Where property 
was assessed in one taxing subdis- 
trict in a township, the township 
board of review has been held:to be 
without authority to transfer it to 
another subdistrict within the town- 


ship, where its statutory powers were - 


confined to adjusting assessments by 
raising or lowering so as to securing 
listing of property at its actual val- 
ue, and adding to the assessment rolls 
omitted taxable property. McCowen 
Independent: School Dist. v. Local 
Board of Review, 108 N.W. 220, 131 


Iowa 195. 
40. Ill.—Peo. v. Schlitz Transfer 
Co., 164. N.H. 702, 333 Ill. 3338. 
Ind.—Jeffersonville, etc., R. Co. v. 


McQueen, 49 Ind. 64. 

La.—Union Oil Co. v. Campbell, 20 
So. 1007, 48 La.Ann,. 1350. 

Neb.—Grant v. Bartholomew, 80 N. 
W. 45, 58 Neb. 839. 

Ohio.—Fearon Lumber, etc., Co. v. 
Robinson, 34 OhioCir.Ct. 460, 18 Ohio 
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by which to determine as to the sufficiency of the 
circumstances, in any particular instance, to give the 
board jurisdiction to act;*1 and hence their terms 
are controlling in the decision of such matters as 
what assessments are subject to review,*” or wheth- 
er the applicant is within the class of persons enti- 
The board is, it has been held, 
one of special and limited jurisdiction and there 
are no presumptions in its favor, with reference 


tled to a hearing.** 


Cir.Ct.N.S. 146. 
fay ie v. Glessner, 238 N.W. 
Wash.—Byram y. Thurston Coun- 


ty, 251 P. 103, 252 P. 948, 141 Wash. 


28. 

Man.—Re Winnipeg Charter, 68 
Dom.L.R. 506. 

See State v. Central Pac. R. Co., 9 
Nev. 79 (recognizing the rule). 

And see cases passim infra §§ 1025— 
1050. 

“The powers conferred can only be 
exercised in the precise manner... 
indicated.” State v. State Tax Col- 
lector, 2 So. 59, 61, 39 La.Ann. 530. 

[a] Reason for rule.—‘‘When pow- 
ers conferred by statute have not 
been exercised under the circum- 
stances and requirements of the stat- 
ute, the acts done fail for want of 
authority, even though they would 
have been right, and sustained, had 
legal conditions as to action been 
complied with.” Union Oil Co. v. 
-_Campbell, 20 So. 1007, 1011, 48 La.Ann. 
1350. 

Cross references: 

Authority of board or officer to act 
without complaint having been 
lodged see infra § 1035. 

Limitations as to time of, or for ac- 
a by, board see infra §§ 1025, 
1028. 

Necessity and sufficiency of notice of 
proceedings of board see infra §§ 
1030-1034. 

41. See cases infra notes 42, 43. 

42. See cases infra this note. 

[a] MIllustrations.—(1) Assess- 
ments of real property made in odd 
numbered years, under a statute pro- 
viding for assessment of real prop- 
erty generally in even numbered 
years, and of personalty and such 
real property as may, since the last 
listing of realty, have become subject 
to assessment, every year, have been 
held to be subject to review and cor- 
rection by the board of review at the 
appropriate session after the assess- 
ment, by virtue of the terms of the 
statutes creating boards of review 
and prescribing their powers. Atchi- 
son, ete., R. Co. v. Wilson, 10 P. 459, 35 
Kan. 175. (2) Under the revenue law 
of 1897, individual assessments of 
property in towns or other organized 
districts having a local board of re- 
view, are not subject to review or 
correction by county boards of equal- 
ization or review. Casselton Kirst 
Nat. Bank v. Lewis, 121 N.W. 836, 18 
N.D. 390. (8) The provision of the 
act of 1891, as amended by the act of 
1895, relating to the assessment of 
certain kinds of corporations, which 
conferred upon the state board the 
powers possessed by the county 
boards of review, was intended to 
confer such power in cases where the 
state board had jurisdiction, original 
or appellate, rather than to confer 
original jurisdiction over all the prop- 
erty in the state, and did not author- 
ize the state board to dispose, in the 
same way as the county board could 
do, of assessments as to which no 
specific jurisdiction had been lodged 
in the state board, such attempted 
disposition being void. Jones vy. 
Rushville Nat. Bank, 37 N.E. 338, 138 
Ind. 87; Parkinson v. Jasper County 
Tel. Co., 67 N.E. 471, 31 Ind.App. 135. 

[b] Boards to review assessments 
of particular kinds of property.— 
Where the board is created for the 
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purpose of reviewing assessments, of 
particular classes of property, such 
as corporate property in general or 
the property of railroad companies, it 
will possess, as to that kind of prop- 
erty, the ordinary powers of a board 
of review (Pittsburgh, etc., R. Co..v. 
Backus, 33 N.B. 432, 133 Ind. 625 [aff 
14 S.Ct. 1114, 154 U.S. 421, 38 L.Ed. 
1031]; Cleveland, ete, R. Co. »v. 
Backus, 838 N.E. 422, 133 Ind. 513,18 
L.R.A. 729 [aff 14 S.Ct. 1122, 154 U.S. 
439, 38 L.Ed. 1041]), (2) but will 
have, as to assessments of other 
kinds of property, no such extensive 
powers, being limited to such func- 
tions with reference thereto as -may 
be independently and specifically con- 
ferred upon it (Cummings v,. Stark, 
34 N.E. 444, 188 Ind. 94; Jones v. 
Rushville Nat. Bank, 37 N.E. 338, 138 
Ind. 87). 

{c] Change in boundaries of tax- 
ing districts.—Where territory Iccat- 
ed outside of a city at the time of as- 
sessment was incorporated within the 
city between that time and the time 
appointed for the meetings of the city 
and the county boards of review, it 
was held, under the provisions of the 
act of May 8, 1868, that the county 
board was not empowered to review 
and correct assessments of property 
located in the annexed territory but 
such authority was vested, under that 
statute, in the city board. State v. 
Holmes, 20 OhioSt. 474. 

43. Arapahoe County v. Denver 
Union Water Co., 76 P. 1060, 32 Colo. 
382; Virginia, ete., R. ‘Co. v. Ormsby 
County, 5 Nev. 341; State v. Washoe 
County, 5 Nev. 317. 
et dh tiheng entitled see supra §§ 1007— 

44. State v. 
Nev. 317. 

45. See cases passim 
section; and §§ 1017-1024. 

[a] Powers are commensurate with 
duties imposed on the board by stat- 
ute. Western Carolina Power Co. v. 
Burke, 160 S.E. 173,201 N.C. 318. 

46. See cases infra this note; and 
passim infra §§ 1017-1024. 

[a] Statutes considered and con- 
strued.—(1) Under _Pa. Act, March 
30, 1811 § 16, the auditor-general and 
state treasurer may revise taxes 
which have been settled but not tak- 
en out of their hands, by appeal or 
otherwise, provided action is taken 
within the time specified and a final 
discharge has not been allowed. In re 
Wyoming Valley Ice Co., 165 F. 789. 
(2) By Revenue Act (1919) § 1388, 
subd “m,”’ the state tax commission 
may assess property subject to taxa- 
tion, set aside valuations or assess- 
ments made by county officials with- 
in the state, and reassess or revalue 
property, unless the valuation or as- 
sessment was previously in the same 
tax year confirmed or determined by 
a court of record on appeal. State v. 
Templin, 95 So, 149, 208 Ala.651. (3) 
Under Rev. St. ¢ 120 § 86, the county 
boards have power to review and 
correct individual assessments in the 
first instance only where such assess- 
ments are made after the town 
board’s sessions have commenced, all 
their other power over such indi- 
vidual assessments being appellate 
only, so that as to any assessment 
made before the time indicated they 
are powerless to act where the owner 
did not comply with the provisions 


Washoe County, 5 


infra this 


For later cases, developments and changes in the law see Annotations, 


to jurisdiction.** 
officers or boards of this kind are generally vested 
with authority to equalize assessments and to re- 
view individual assessments, on the application of 
parties in interest, and correct any mistakes, de- 
fects, or erroneous valuations therein;*® and a num- 
ber of cases exist declaring and defining the exact 
nature and extent of the power conferred by the 
statutes in the various Jurisdictions.*® 


[§ 1015 


Ordinarily, under such statutes, 


regarding appeals to higher boards. 
Workingmen’s Banking Co, v. Wolff, 
37 N.B. 930, 150 Ill. 491. (4) The 
state board of tax commissioners, un- 
der Act March 6, 1891, § 114, had ‘no 
original jurisdiction to review and 
correct assessments other than rail- 
road assessments, their powers as to 
other assessments being purely ap- 
pellate and their action void if taken 
otherwise than in consequence of an 
appeal. Cummings v. Stark. 34 N.E, 
44, 138 Ind. 94; Jones v. Rushville 
Nat. Bank,'37 N.E. 338, 138 Ind. 37. 
(5) Under a statute providing town 
boards “for the purpose of reviewing 
the assessment of property of ... 
[the] town,” and county boards, with 
authority as boards of equalization 
to adjust assessments as between the 
taxing districts, and, as boards of re- 
view, in counties under township or- 
ganization to adjust individual as- 
sessments but only in the event that 
the party aggrieved shall have made 
an unsuccessful effort to secure re- 
dress from the town board, the au- 
thority of the town board is to equal- 
ize individual assessments within the 
territorial jurisdiction of the board 
and that of the county board as a 
board of review is commensurate only 
with that of the town board, and re- 
lief cannot be had before the county 


board, acting as a board of re- 
view, for assessments dispropor- 
tionate to those of other towns. Lin- 


coln Land Co. v. Phelps County, 80 
N.W. 818, 59 Neb. 249. ~(6) Acts 
(1858) ¢ 357, providing that ‘‘when- 
ever assessments are made against 
any person in any town or ward in 
which he does not reside, the board 
of supervisors of the county to which 
such assessments are returned, and 
it shall be their duty, to correct such 
assessments as to the valuation of 
the rents, and as to the gross amount 
for which such person shall be as- 
sessed, as the assessors have as to a 
resident of the town,” confers upon 
the board of supervisors the same 
power of correction in the case of a 
nonresident taxpayer which the as- 
sessors have in the case of a resident 
of the town, but no other or greater 
power, and hence the supervisors 
have not, under such statute, an un- 
limited discretion as to review or 
correction. Peo. v. Delaware County, 
60 N.Y. 381 [rev 2 Hun 102, 4 Thomps. 
&C, 336 (rev 47 How.Pr. 24)]. (7) 
The county commissioners, acting as 
such, have no general authority under: 
Okl. Comp. St. (1921) § 9648 to change 
valuations fixed by the assessor, their 
power of revision and correcting be- 
ing properly and exclusively exercis- 
able: First, where property has been 
assessed to persons not owning or 
claiming to own it; second, when ex-. 
empt property has been assessed; 
third, when property has been as- 
sessed more than once for the taxes 
of the same year, or has been as- 
sessed fur taxes for a year to which 
the same was not subject to taxation 
(Apartments Bldg. Co. v. Smiley, 32 
F.(2d) 142 [aff 26 F.(2d) 469]; Hayes 
v. Bonaparte, 264 P. 605, 129 Okl. 258), 
or (8) when good cause is shown for 
‘not having attended upon the board 
of equalization for the purpose of se- 
curing review and correction (Apart- 
ments Bldg. Co. v. Smiley, supra; Enid 
v. Champlin Refining Co., 240 P. 664, 
112 Okl. 168). (9) The board of re- 


same title and section number. 


a 


§§ 1015-1016] 


Differences in composition and organization of 
boards of review for different localities in the same 
Jurisdiction do not necessarily indicate any differ- 
enees In powers and authority between the several 
bodies.*7 

Construction of statutes as to powers of board. 
It has been held that statutes with reference to 
the powers and duties of boards of review and re- 
viewing officers are to be construed strictly ;*8 but, 
a power being clearly given, everything necessary 
to make it effectual will be implied.4® Furthermore, 
the rule of strict construction will not be applied 
to such statutes where the statutory provisions as 
to interpretation :provide for the liberal construc- 
tion of statutes generally.°° Weight may properly 
be given, in construing statutes with reference to 
the powers of reviewing boards or officers, to the 
practical construction over a long period of time 
given the statute by the administrative bodies act- 
ing under it.5! Statutes respecting the powers of 
such boards or officers are to be construed as pro- 
spective only, unless the terms of the statutes ex- 
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pressly or by necessary implication compel a con- 
struction whereby they may act retrospectively.®? 

Officials having no reviewing power. Of course, 
an official who has been given no powers whatever 
as to the review or correction of assessments is 
utterly. without authority and any action taken by 
him in that respect is invalid.*? 

[§ 1016] b. Correction of Errors, Defects, or 
Mistakes®*—(1) In General. Provision is eommon- 
ly made by statute for the correction of errors gen- 
erally in the assessment or the assessment roll or 
tax book, or the correction of particular errors 
therein, by boards of review or other officials con- 
nected with the process of taxation, or either;*® 
and under such statutes a particular board or of- 
ficer may make corrections under the circumstances 
and to the extent provided by statute, but not oth- 
erwise.°° Thus it has been held under some stat- 
utes that certain of the taxing officials may correct 
mathematical errors in computation in the assess- 
ment roll,°* and in some instances their power over 
such matters has been regarded as exclusive, with 


vision in the city of Philadelphia did 
not have, under the act of 1865, the 
power of making original assess- 
ments save where there was no exist- 
ing assessment, but was confined to 
matters which were properly in the 
nature of revision, that is to say, its 
authority was limited to the equal- 
ization of values and. the correction 
of errors, either of omission or com- 
mission.  Williamson’s Estate, 26 A. 
246, 153 Pa. 508. (10) Under the acts 
of May 15, 1841 and of July 27, 1842, 
the board of revision had the general 
- power of review and correction of 
the triennial assessments, the county 
commissioners acting as such having 
only certain limited powers of review 
of a character set out in the statute. 
Delaware. etc., Canal Co. v. Walsh, 11 
Phila (Pa.)- 587. (11) Under ‘the 
revenue law of 1897 the county board 
of review and equalization acts in a 
dual capacity: First, as a board of 
review to review and adjust assess- 
ments in districts having no local 
board of review; second, as a board 
of equalization to equalize the assess- 
ments merely between the various as- 
sessment districts, in exercising the 
former of which functions it may 
raise or lower valuations upon classes 
of property and also upon individual 
property, but in exercising the latter 
it may raise or lower the valuation of 
classes of property only so as to 
equalize the assessments as between 
the assessment districts; and while, 
under the revenue law of 1890 and 
prior to the adoption of the law of 
1897, such board had the power, and 
it was its duty, to equalize assess- 
ments throughout the county by rais- 
ing or reducing valuations upon class- 
es of property, and also by changing 
individual assessments, by such 
amendment it was the legislative in- 
tent to adopt a scheme or system 
whereby the local boards of review, 
where there are such boards, shall 
equalize the assessments as between 
individual taxpayers, the county 
boards as between the several assess- 
ment districts, and the state board of 
equalization as between the several 
counties, the old. system being re- 
tained to the extent only of permit- 
ting the county board to act as a 
board of review in districts having 
no local board of review. Hughes 
Biéctric Co. v. Burleigh County, 207 
N.W. 997, 53 N.D. 728;  Casselton 
First Nat. Bank v. Lewis, 121 N.W. 
8360-18 N-D:2 39.0) . (2). Under Rev. 
Code (1919) §§ 6724, 6726, 6727, 6729, 
the local reviewing boards are au- 
thorized to pass upon, and determine 
the correctness of, assessments in the 
first instance and the authority of the 
county board, save as to property to- 


tally omitted, by reason of error, in 
making up the assessment, is appel- 
late only, so that in the absence of 
appeal from the local to the county 
board: in the manner prescribed by 
statute, the latter has no authority to 
alter the valuations of assessed prop- 
erty. Food Supply Co. v. Pennington 
County, (S.D.) 236 N.W. 284. (13) 
The function of the local board of 
equalization, provided by Tax Code §§ 
344-347, is primarily to equalize as 
among themselves the several items 
of the assessment made by the land 
assessors, its other powers and duties 
being merely such as are incidental 
to this primary function and power. 
Lynchburg v. Taylor, 157 S.E. 718, 
156 Va. 73. (14) Town and city 
boards of equalization were effectual- 
ly vested by L. (1860) § 1 ce 295 with 
the power to review and correct in- 
dividual assessments of personalty 
theretofore given by L. (1859) § 47 ¢ 
167 to the county boards of review, 
and which powers, as to the county 
board, were withdrawn by a clause in 
the later legislation repealing such 
section of the laws of 1859. Cramer 
vy. Milwaukee, 18 Wis. 257. 

47. See cases infra this note. 

[a] Thus the underlying princi- 
ples respecting the power and au- 
thority of the boards of review in 
the rural parishes in Louisiana are 
the same as those applicable to the 
reviewing boards in the city of New 
Orleans, despite their different com- 
position and the fact that they are 
created by different provisions of the 
statutes. Union Oil Co. v. Campbell, 
20 So. 1007, 48 La.Ann. 1350. 

48. Grant v. Bartholomew, 80 N. 
W. 45, 58 Neb. 839; Portland Univ. 
vy. Multnomah County, 50 P. 532, 31 
Or. 498. See Leach v. Blakely, 34 
Vt. 134 (to the same effect). 

49. Ex parte Sanford, 139 S.W. 
376, 2386 Mo. 665. 

[a] Illustration.—Under Act July 
27, 1842, § 13 (Pub. L. pp 441, 446; 
Pa. St. [1920] § 20602), requiring the 
county board of tax revision to exam- 
ine and inquire whether all property 
has been valued by the local asses- 
sors at not less than it would bring, 
after full public notice, at public sale, 
receive and consider written com- 
munications of taxpayers relative to 
property reduced too low, and revise, 
raise, and equalize the assessments, 
such board may adopt necessary and 
appropriate methods, which may in- 
clude the appointment and considera- 
tion of the report of appraisers, to en- 
able them to perform such duty, the 
statute indicating no method by 
Which the necessary information 
shall be obtained. Pardee v. Schuyl- 


kill County, 120 A. 139, 276 Pa. 246. 

50. Overland Co. v. Utter, 257 P. 
480, 44 Idaho 385. 

51. State v. Erskine, 211 N.W. 329, 
169 Minn, 381. 

52. Thornhill Wagon Co. v. Com., 
131 S.E. 455, 144 Va. 194. And see 
infra § 1018. 

53. See cases infra this note. 

[a] Auditor of Porto Rico has no 
authority with respect to the revision 
and correction of assessments. Fa- 
jardo Sugar Co. of Porto Rico v. 
Holcomb, 16 F.(2d) 92. 

[b] County auditor.—(1) As to 
railroad. assessments, a merely min- . 
isterial officer to extend the assess- 
ment upon the duplicate from the 
data furnished him by the assessing 
body, was without authority to re- 
view or to make any corrections of 
the assessment of a railroad’s prop- 
erty, and his action attempting to 
make a correction therein was void. 
Baltimore, etc., R. Co. v. Oregon Tp., 
84 N.E. 529, 170 Ind. 300 [aff (App.) 
81 N.E. 105]. (2) He has no power 
to revise or alter the classification 
of property for purposes of assess- 
ment and an attempt by him so to do 
is void. Ft. Madison Security Co. v. 
Maxwell, 212 N.W. 131, 202 Iowa 1346. 

[ec] County commissioners.—(1) 
Where the whole power of review and 
correction of assessments is confided 
to designated boards with none given 
to the county commissioners, even 
though that board is authorized to 
correct errors, not in the assessment, 
but in the tax duplicate, which have 
escaped the auditor in making up 
such duplicate, review or correction 
of the assessment by the commission- 
ers is outside of their jurisdiction. 
In re Application of Holtz, 21 OhioN. 
PENeS2 180: (2) Where the county 
board of equalization is given exclu- 
sive power to relieve from excessive 
assessments, relief granted in such a 
case by the county commissioners is a 
nullity, even though the membership 
of the two bodies is identical. Yel- 
lowstone Packing, etc., Co. v. Hays, 
268 P. 555, 88 Mont. 1. 

54. Extension of amount of tax 
under authority to correct see supra 
§ 899. 

Power and duty of officer to make 
changes pursuant to orders of state 
board of equalization see supra § 982. 

55. See statutory provisions; and 
eases passim infra this section; and 
§§ 1018-1020. 

56. See cases passim 
section; and §§ 1018-1020. 

57. Timberlake v. Brewer, 59 Ala. 
108; Farmers’ Ins. Co. v. Linn Coun- 
ty, 208 N.W. 929, 202 Iowa 444; First 
Nat. Bank v. Hayes, 171 N.W. 715, 186 
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no authority vested in the reviewing boards to cor- 
rect errors of that kind.®® Similarly the power to 
correct and alter the assessment roll or tax book 
with respect to the names of the owners of property 
has been recognized as belonging to particular of- 
ficers,°® as has the power to correct mistaken or 
defective descriptions of property which appear 
therein.°? The powers of a particular officer or 
board are only such as are conferred by statute’? 
and hence when power is given particular officers 
or bodies to correct designated errors, it has been 
held that they cannot under such power make a cor- 
rection of some other kind of error either independ- 
ently or as an incident to the correction which they 
are authorized to make.*? However, when a par- 
ticular correction, the error once being ascertained, 
is merely ministerial in nature, it is held immate- 
rial whether a board or officer, authorized to direct 
its correction, actually makes the correction direct- 
ly instead of ordering it to be done.®* Ordinarily 
county officers authorized to correct errors in assess- 
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ment are not thereby given power to act as to as- 
sessments of property which is separately valued 
and assessed by a state agency, in a manner distinct 
from that in which property generally is assessed.°* 
Unless restricted by statute, a board, when empow- 
ered to correct errors, is authorized to correct its 
own errors as wellas those of the primary assessing 
agencies;°> however, it cannot correct its errors 
after its work in any year has once been fully per- 
formed and its existence as a board for that year 
terminated.®® 

Clerical or fundamental errors. Under the stat- 
utes of some jurisdictions it has been held that the 
power of correction given particular officers is lim- 
ited to errors of a clerical nature in the assessment 
roll;*7 when thus limited, the power is confined in 
operation to questions of form and is not exercis- 
able as to errors of substance, of judgment, or of 
law;°8 and hence clerical errors have been distin- 
guished from fundamental errors, and the power 
of correction held to exist as to errors of the for- 


Iowa 892. See Cincinnati v. Hynicka, 
9 OhioN.P.N.S. 273 (recognizing the 
rule); and infra text and note 58. 
Correction of computation by strik- 
out unauthorized deduction see 
infra text and notes 84-87. 
58. Timberlake v. Brewer, 59 Ala. 


108. 

59. Title Guaranty, etc., Co. v. Los 
Angeles County, 86 P. 844, 3 Cal.App. 
619; Adams v. Snow, 21 N.W. 765, 65 
Iowa 435; Hollingsworth v. Schan- 
land, 99 So. 613, 155 La. 825; How- 
cott v. Smart, 63 So. 281, 133 La. 681; 
Adams County v. Dale, 70 So. 828, 110 
Miss. 671. See Peo. v. Flushing Bd. 
of Assessors, 42 Hun 655, 6 N.Y.St. 3 
(holding that, under L. (1871) ¢ 629, 
power is given supervisors to correct 
an erroneous assessment ky order of 
the! county court, and a change by 
them of a name in the assessment 
roll under such circumstances was 
authorized); Cincinnati v. Hynicka, 
9 OhioN.P.N.S. 273 (recognizing the 
rule). But see Bennett v. Buffalo, 17 
N.Y. 383 (holding that no power to 
correct errors in names arises from 
a provision authorizing the correction 
of erroneous misdescriptions of land 
of a character preventing its certain 
location); Milam v. Smith-Mauer 


Bros., 133 P. 33, 38 Okl. 328 (similar, 


holding where the statute authorized 
corrections only of double assess- 
ments, or assessment in the wrong 
county, or of property not subject to 
assessment) ; Anderson v. Post, 
(Tenn.) 38 S.W. 283 (similar holding 
under a statute authorizing the ad- 
dition-of omitted property). And see 
eases infra this note. 

[a] Addition of name of codwner, 
improperly omitted by the assessor, 
is within the scope of such authority. 
Conway v. Younkin, 28 Iowa 295. 

[b] Money held as agent or trus- 
tee, having been assessed as the prop- 
erty of the holder, the reviewing 
board had power, under Pol. Code § 
3681, to correct the assessment ei- 
ther by adding the names of the par- 
ties ultimately liable or by transfer- 
ring the whole amount taxed to the 
assessment of the several parties in- 
terested in the fund. Title Guaranty, 
etc., Co. v. Los Angeles County, 86 P. 
844, 3 Cal.App. 619. 

Correction of erroneous assessment 
to bank of shares assessable to stock- 
holders see infra text and notes 7, 8. 

60. Hollingsworth vy. Schanland, 
99 So. 6138, 155.La. 825; Howecott v. 
Smart, 63 So. 281, 133 La. 681; St. 
Peter’s Church v. Scott County, 12 
Minn. 395. See Cincinnati v. Hynicka, 
9 OhioN.P.N.S. 273 (recognizing the 
rule). 

61. Draude v. Staley; 8 OhioDec. 


(Reprint) 265, 6 Cinc.L.Bul. 773. See 
People v. Hardenburgh, 90 N.Y. 411 
(aff 27 Hun 546] (holding that when 
the issuance of bonds was by statute 
a condition precedent to the correc- 
tion of a certain tax roll, no correc- 
tion could be had without issuance 
oh the bonds); and cases infra note 

[a] Officers not authorized to 
make particular corrections.—(1) The 
state auditor has been held to be with- 
out authority to correct an error of 
the sheriff in listing or assessing 
lands. Ex parte Blackburn, 10 Ark. 
416. (2) No authority is given the 
county commissioners, under Pub. St. 
e-13:98 41;.and Pub. .St.,c¢, 11 '$*71, to, 
correct the error of an assessor in 
failing to comply with the provisions 
of Pub. St. c 11 § 538, requiring prop- 
erty to be assessed in items and not 
in gross. Lowell v. Middlesex Coun- 
ty, 25 N.E. 469, 152 Mass. 372, 9 L.R. 
A. 356. (3) A supervisor could not 
make any changes in the assessment 
roll after its submission to, and cer- 
tification back by, the board. Wes- 
ton v. Monroe, 47 N.W. 446, 84 Mich. 
341. ; 

62. Bennett vy. Buffalo, 17 N.Y. 383; 
In re Assessment of El Reno First 
National Bank, 166 P. 883, 64 OkI. 
208; Milam v. Smith-Mauer Bros., 
133 P. 38, 38 Okl. 328; Anderson v. 
Post, (Tenn.Ch.App.) 38 S.W. 283. 

[a] hus, (1) where a statute au- 
thorizes certain officers, in case land 
has been so imperfectly described as 
not to be capable of being located, to 
correct the roll as to description, the 
officers named cannot, under this sec- 
tion, after having corrected the de- 
scription, proceed to correct an error 
in the name of the owner which co- 
exists with the error in description. 
Bennett v. Buffalo, 17 N.Y. 383. (2) 
Comp. L. (1909) §§ 7601, 7602, au- 
thorizing the county commissioners 
to correct assessment rolls and issue 
a certificate of error in case of a 
double assessment or assessment in 
the wrong county, did not authorize 
the commissioners to correct an as- 
sessment against the wrong person, 
and they were without power to make 
any correction of that character. Mil- 
am v. Smith-Mauer Bros., 133 P. 33, 
38 Okl. 328. (3) Nor, under such a’ 
statute could a board correct a claim- 
ed error in assessing allegedly ex- 
empt property for taxation. In re As- 
sessment of El Reno First Nat. Bank, 
166 P. 883, 64 Okl. 208. (4) A statute, 
authorizing an officer to add omitted 
property gave him no power to correct 
the assessor’s error in assessing 
property in the wrong name. Ander- 
son v. Post, (Tenn.) 38 S.W. 283. 


63. Weaver v. State, 39 Ala. 535. 


64. People v. Louisville, etc., R. 
Co., 142 N.E. 450, 311 Ill. 115; People 
v. Baltimore, etc., R. Co., 141 N.BE. 


378, 310 Ill. 259. 
and note 5 


And see infra text 


65. State v. Grow, 105 N.W. 898, 
74 Neb. 850; Buffalo Mut. Gaslight 
Co. v. Erie County, 39 N.E. 86, 144 N. 
Y. 228. 
note 48. 
_66. Saline County Bd. of Equaliza- 
tion v. Hughes, 105 S.W. 577, 84 Ark. 
347. See Sparkman v. State, 71 So. 
34, 71 Fla. 210 (to the same effect). 

[a] Illustration.—Where a board 
increased valuations en masse, which 
action was unauthorized, and, after 
having completed its work, reconven- 


And see cases infra § 1017 


ed and specified an item against which © 


such increase should be charged, it 
was acting beyond its powers and the 
belated attempt at correction was too 
late. Saline County Bd. of Equaliza- 
or v. Hughes, 105 S.W. 577, 84 Ark. 

67. Hermance v. Ulster County, 71 
N.Y. 481, 5 N.Y.Wkly.Dig. 575 [aff 10 
Hun 545]; State v. Raine, 25 N.E. 
54, 47 OhioSt. 447; Insurance Co. v. 
Cappellar, 38 OhioSt. 560; State v. 
Montgomery County, 31 OhioSt. 271; 
State v. Lewis, 25 OhioCir.Ct. 227; 
Black v. Hagerty, 10 OhioCir.Ct. 255, 
9 OhioCir.Dec. 93 [aff 54 N.E. 527, 60 
OhioSt. 551). 

[a] ‘Clerical or other” errors.— 
When a statute gives power to cor- 
rect “clerical or other” errors, in the 
assessment or returns, the word “oth- 
er” has been held subject to the ap- 
plication of the doctrine of ejusdem 
generis, and hence to be limited to er- 
rors which, while not technically 
clerical, are of the same general char- 
acter as those which are so. Her- 
mance y. Ulster County, 71 N.Y. 481, 
5 Wkly.Dig. 575 [aff 10 Hun 545}. 

{b],\ New York City comptroller, 
under New York City Charter § 897 
as amended by L. (1915) c 592, au- 
thorizing him, after the expiration 
of one year from delivery of the tax 
book to the receiver of taxes “to cor- 
rect any erroneous assessment, or tax 
due to a clerical error,” has no au- 
thority to correct any errors save. 
those which are clerical in nature. 
People ex rel. Harway Imp. Co. vy. 
Berry, 248 N.Y.S.-12, 139 Misc. 614 
[aff 250 N.Y.S. 916, 233 App.Div. 851, 
and 250 N.Y.S. 1009, 233 App.Div. 865]. 
See People v. Craig, 140 N.E. 209, 236 
N.Y. 100 (dictum to the same effect). 
Wie ey tie” Ulster County, 

eee , 5 N.Y.WkEly.Dig. 
10 Hun 545]. Tectia Pee tues 

Effect of limitation as excludi. 
power to remit or abate see infra 
1020 text and note 75. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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mer. class but not as to those of the latter class.°° 
However, it is held, where this distinction prevails, 
that clerical error is not limited to such mistakes 
as occur in copying or in eomputation.7° Those 
errors only are held to be fundamental that per- 
tain to the very foundation upon which a tax rests," 
including thereby defects and imperfections in the 
law itself,”? and errors of judgment committed by 
assessors and reviewing or equalizing boards acting 
within the scope of their authority.7* On the other 
hand, errors committed by taxing boards or officers 
acting without authority of law or in excess there- 
of have been held not fundamental, and hence sub- 
ject to correction as clerical errors;7* and so have 
errors resulting from inadvertence of taxing author- 
ities in entering property for assessment.7®> Else- 
where, a restriction, similar in nature to the limita- 
tion to clerical errors, is established to the effect 
that the errors which officers are authorized to cor- 
rect do not include errors of judgment or those in 
whose correction the exercise of judgment or dis- 
eretion is involved.7® 

Errors not apparent on assessment roll. Under 
some statutes, the officers vested with power to cor- 
rect have been held to be limited to the correction 
of errors of such nature that there can be deter- 
mined from the face of the assessment roll what 
was intended.?* There is other authority, however, 
holding the power of correction not to be limited to 
eases where all the facts necessary to enable the 
officer to correet the error appear on the face of 
the record,?® and, under statutes authorizing des- 


69. State v. Raine, 25 N.E. 54, 47/App.Div. 116; 
OhioSt. 447; State v. Montgomery 
County, 31 OhioSt. 271; State v. Lew- 


TAXATION 


Hermance_ v. 
County, 71 N.Y. 481, 5 Wkly.Dig. 575 
[aff 10 Hun 545]. ; 
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ignated officers to correct errors in the assessment 
or tax books, without limitation to sueh as appear 
from its face, it has been held that while the power 
does not extend to errors of judgment on the part 
of the assessor, it is meant to cover all cases where 
the record does not disclose the true facts, and in 
which matter of judgment or discretion is not in- 
volved;*® and, where this rule is followed, the pow- 
er to correct a mistake necessarily includes the pow- 
er to determine wien a mistake has been made.®° 
Time within which correction is to be made. Un- 
der some statutes it has been held that the power 
to correct errors extends only to errors in the eur- 
rent assessment and is not conferred in such terms 
as to authorize the correction of errors in assess- 
ments for past years;81 and elsewhere it is held 
that the power exists only as to an assessment re- 
maining unpaid and ceases after payment in full 
of the tax as assessed®? but not prior thereto.®? 
Allowance, striking out, or correction of deduc- 
tions. The powers of boards and officers to remit 
a portion of an assessment by allowing claimed de- 
ductions are governed by the statutes authorizing 
them to cancel taxes and defining their powers in 
that regard.** An officer authorized to correct er- 
rors has been held to have the power to restore to 
an assessment the amount of an improper and un- 
lawful deduction where the amount of the deduction 
is ascertainable from the assessment list, at least in. 
cases where the original making of the assessment, 
including the deduction, involves only ministerial 
acts;°> and similarly, under statutes whereby an 


Ulster | upon an informal agreement for pay- 


ment prior to correction, to escape 
the penalties, correction could be 


is, 25 OhioCir.Ct. 227; Black v. Hag- [a] “Manifest” error which a|made after payment). : 
erty, 16 OhioCir.Ct. 255, 9 OhioCir.| board is authorized to correct has @3. First Nat. Bank v. Anderson, 
Dec. 93 [aff 54. N.E. 527, 60 OhioSt. | been held to be limited to something | 192 N.W. 6, 196 Iowa 587 [rev on 
551]. apparent by an examination of the | other grounds 46 S.Ct. 135, 269 U.S. 
70. State v. Raine, 25 N.E. 54, 47| assessment roll or return, needing no} 341, 70 L.Ed. 295]; Farmers’ etc., 
OhioSt. 447; State v. Lewis, 25 Ohio | evidence to make it more clear and | Say. Bank v. Neighbour, 192 N.W. 159, 
Cir.Ct. 227. to be synonymous with an error |195 Towa 394. 
Restoration of improper deduction | which is evident, visible, plain, and 84. See infra § 1020. 
as correction of clerical error see in- | obvious to the understanding from an 85. Mannings Bank v. Armstrong, 


fra text and note 85. 


71. State v. Raine, 25 N.E. 54, 47 
OhioSt. 447; State v. Lewis, 25 Ohio 
Cir.Ct. 227. 

72. State v. Raine, 25 N.E. 54, 47 
OhioSt. 447; State v. Lewis, 25 Ohio 
Cir.Ct.,227s 

73. State v. Raine, 25 N.E. 54, 47 


OhioSt. 447; Humphreys v. Safe De- 
posit Co., 29 OhioSt. 608 [aff 5 Ohio 
Dec. (Reprint) 464, 6 Cinc.L.Bul. 79]; 
State v. Lewis, 25 OhioCir.Ct. 227; 
Black v. Hagerty, 16 OhioCir.Ct. 255, 
9 OhioCir.Dec. 93 [aff 54 N.E. 527, 60 
OhioSt. 551]. 

Erroneous valuation by assessors 
see infra text and note l. 

74. State v. Raine, 25 N.E. 54, 47 
-OhioSt. 447; State v. Lewis, 25 Ohio 
Cir.Ct. 227. 

[al Restoration to roll of amounts 
of unauthorized decreases in valua- 
tion by board has been held not to be 
correction of a fundamental error and 
hence to be of such a character that it 
may be done. State v. Raine, 25 N.E. 
54, 47 OhioSt. 447. 

[b] Striking off increase illegally 
made by board has been held a cleri- 
cal error performable by the correct- 


ing officer. State v. Lewis, 25 Ohio 
Cir.Ct. 227. 

75. Lewis v. State, 51 N.E. 440, 59 
OhioSt. 37. 


7G. Ft. Madison Security Co. Vv. 
Maxwell, 212 N.W. 131, 202 lowa 1346. 
And see infra text and,notes (eRe Clee 

77, People v. Hastings, 34 Cal. 
571; Buffalo Mut. Gaslight Co. v. 
Brie County, 39 N.E. 86, 144 N.Y. 228; 
In re Trustees Lees iat NAYS: 
487, 139 App.Div. 3 rmstrong v. 
Nassau County, 91 N.Y.S. 867, 101 


examination of the roll or document 
or at most only requiring a mathe- 
matical calculation to demonstrate it. 
Hermance v. Ulster County, 71 N.Y. 
481, 5 Wkly.Dig. 575 [aff 10 Hun 545]. 
[b] Dollar mark.—(1) According 
to some authority officers authorized 
to correct errors or mistakes in the 
assessment roll where they can be 
ascertained from the assessment as 
made have been held to have power to 
add the dollar mark where that sym- 
bol has been omitted from the valua- 
tions in the roll (Haley v. Elliott, 
38 P. 771, 20 Colo. 379); (2) but there 
is other authority to the contrary 
(People v. Hastings, 34 Cal. 571). 


79. Lewis v. State, 51 N.H. 440, 
59 OhioSt. 837. And see case infra 
note 79. 

79, Smith v. McQuiston, 79 N.W. 


130, 108 Iowa 363. 

80. Smith v. McQuiston, 79 N.W. 
130, 108 Iowa 363; Fuller v. Butler, 
32 N.W. 283, 72 lowa 729. 

81. Insurance Co. v. Cappellar, 38 
OhioSt. 560; Draude v. Staley, 8 Ohio 
Dec. (Reprint) 265, 6 Cinc.L.Bul. 773. 

82. First Nat. Bank v. Anderson, 
192 N.W. 6, 196 Iowa 587 [rev on oth- 
er grounds 46 S.Ct. 135, 269 U.S. 341, 
70 L.Ed. 295]; Farmers’ & Miners’ 
Sav. Bank v.-Neighbour, 192 N.W. 
159, 195 lowa 394; First Nat. Bank v. 
Hayes, 171 N.W. 715, 186 Iowa 892. 
But see Lamont Sav. Bank v. Luther, 
204: N.W. 430, 200 Iowa 180 (recog- 
nizing the rule of the text as gener- 
ally true but holding that where such 
payment was made solely in order to 
avoid penalties, with knowledge that 
corrections involving the assessment 
paid were under consideration, and 


211 N.W. 485, 204 Towa 512; Elliott v. 
Rhoads, 212 N.W. 468, 203 Iowa 218; 
First Nat. Bank v. Burke, 196 N.W 
287, 201 Iowa 994 [error dism 48 S.Ct 
155, 275 U.S. 502, 72 u.Nd. 395 mem]; 
Lamont Sav. Bank v. Luther, 204 N. 
W. 4380, 200 Iowa 180; First Nat. Bank 
v. Anderson, 192 N.W. 6, 196 Towa 
587 [rev on other grounds 46 S.Ct. 
13532 269 20S.) 341570 L.Bid 2959: 
Farmers’ & Miners’ Say. Bank v. 
Neighbour, 192 N.W. 159, 195 Iowa 
394; Avoca State Bank yv. Burke, 188 
N.W. 675, 193 Iowa 1055; Peterke v. 
Turner, (lowa) 195 N.W. 203; - Na- 
tional Union Bank of Rock Hill v. 
Neil, 90 S.E. 744, 106 S.C. 173.~- See 
State v. Drexel, 107 N.W. 110, 75 Neb. 
751 (stating, as dictum, that the coun- 
ty board could determine the taxa- 
bility of items deducted by the asses- 
sor, but holding that the state board, 
having no powers with reference to 
individual assessments, could not, as 
an exercise of its supervisory pow- 
ers, direct that items deducted from 
a taxpayer’s assessment should be 
restored). Compare People’s. Sav. 
Bank v. Layman, 134 BF. 635 (holding 
that such correction cannot be made 
after the time within which correc- 
tion of errors is permitted has pass- 
ed). -But see In re Assessment of 
Durant Nat. Bank, 230 P. 712, 107 Okl. 
65 (holding that the county treasur- 
er’s authority to add omitted proper- 
ty did not empower him to strike out 
a deduction improperly allowed in 
computing the share value of bank 
stock so as to affect the assessments 
against stockholders). 

[a] Failure of reviewing board to 
correct erroneous deduction does not 
preclude the officer from doing so 
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offiger is empowered to correct errors in the amount 
of taxes, it has been held that he is empowered to 
restore to the taxpayer’s return the amount of an 
improper and unlawful deduction where such amount 
is ascertainable from the face of the return, even 
though his power of correction extends only to tler- 
ical errors.°¢ Where an error exists in the com- 
putation of a properly authorized deduction, it has 
been held within the power of the correcting of- 
ficer to correct the computation and add or sub- 
tract the amount of error thus ascertained as to 
assessments with which he is empowered to act.? 
Apportionment between owners after transfer of 
interest in land. In some jurisdictions there are 
statutes providing that whenever a division or other 
change of ownership takes place in a tract of land 
or any part thereof, a designated officer or board 
shall apportion the valuation of the land between 
the several owners;®& under such statutes it has 
been held that, after a transfer of an interest in a 
tract, such as the mineral interest, the officer or 
board designated cannot add against the transferee 
the value of the right acquired without making a 
corresponding reduction in the assessed valuation 
of the transferor, but is under a duty to divide such 
assessed valuation between the transferee and the 
transferor so as to effect an apportionment.®® 
Determination of class in which property is tax- 
able. Boards for the review and correction of er- 
rors have been held, under some statutes, to have 
plenary power to correct errors in the classification 
of property for assessment.®° However, it has been 
held that the board has no power to take property 
from the class under which it has been rendered 
for taxation and cause it to be listed and assessed 
as unrendered property.®t Where the power of cor- 
rection by a particular officer is so limited that he 
has no authority to make corrections involving the 
exercise of judgment or discretion,®? it has been 
held that the officer is not empowered to change 
assessed property from the class under which it 
is assessed to another class.2* The power to trans- 
fer lands from the list of. seated to that of unseated 
lands or vice versa has been held to be limited to 
the officers specifically authorized to make such 


transfer with no power in any one else to make such 
transfer ;°4 and even those authorized to make such 
a transfer are not authorized to do so at such time 
and under such circumstances as to affect adversely 
a bona fide purchaser of the land.®° 

Fixing or alteration of valuations.°® While a 
statute authorizing correction of errors by adding 
to or taking from the assessed valuation has been 
held to empower a board to reduce valuations,®* 
other authority exists holding that the power to 
correct mistakes does not authorize the board to 
increase valuations, at least where the taxpayer 
has done nothing to mislead the taxing authorities 
and the first valuation arrived at was one which 
they themselves fixed;®® and similarly it has been. 
held that a statute empowering the board to “cor- 
rect all mistakes and inaccuracies” does not author- 
jze the board to increase valuations.®® Officials 
whose power is limited to the correction of clerical 
errors derive therefrom no authority to change val- 
uations as a means of correcting errors of judgment 
as to values made by assessing agencies.1 Accord- 
ing to some authority, a reviewing board cannot 
place a valuation on property for assessment which 
has been returned by the assessor without having 
any value placed on it? but elsewhere the rule has 
been announced that if the assessor has neglected to 
put a valuation upon any of the property he has 
listed the board may supply the omission.? 

Transfer or apportionment among taxing districts. 
A statute conferring on a county reviewing board 
full power to do anything with regard to an assess- 
ment which the assessor could originally have done 
has been held to authorize the board to transfer the 


assessment of property from the township in which ~ 


it has been listed to another township.+ County 
officers empowered to correct errors in assessments 
have been held not to be entitled to correct the ap- 
portionment among townships of railroad property 
assessed and apportioned by a state body;® but it 
has been held, under some statutes, that certain 
state officers may review and correct the apportion- 
ment of the state railroad assessing body between 
the various counties of the state.® 

Where bank stock has been erroneously assessed 


after the board has passed upon an 88. See statutory provisions; and|14 Pa. 404. 


assessment. Mannings Bank v. Arm-|cases infra note 89. 
strong, 211 N.W. 485, 204 Iowa 512; &9. Riggs v. Sullivan County, 103 


96. Alterations of valuation by 
boards or officers generally see infra 


Elliott v. Rhoads, 212 N.W. 468, 203 | N.E. 1075, 181 Ind. 172; Johnson v. | §§ 1021-1023. 
Iowa 218; First Nat. Bank v. Ander- | Lacey, 11 OhioCir.Ct.N.S. 411, 30 Ohio 97. State v. Grow, 105 N.W. 898, 


son, 192 N.W. 6, 196 Iowa 587 [rev | Cir.Ct. 619. 


74 Neb. 850. 


on other grounds 46 S.Ct. 135, 269 90. Griswold Land & Credit Co. of 98. Williamscn’s Estate, 26 A. 246 
U.S. 341, 70 L.Ed. 295]; Farmers’ &| Manson vy. Calhoun County, 201 N.W.|153 Pa. 508 [mod 1 Pa.Dist. 159, 11 


Miners’ Sav. Bank v. Neighbour, 192 ]11, 198 Iowa 1240; 
N.W. 159, 195 Iowa 394; Avoca State |66 A. 711, 106 Md. 155; Baltimore v. 99. 


Sams v. Fisher, | Pa.Co. 235]. 
Sparkman v. State, 71 So. 34, 


Bank v. Burke, 188 N.W. 675, 193 Iowa | Poole, 54 A. 681, 97 Md. 67. See W. T.|71 Fla. 210. 
1055; National Union Bank v. Neil, | Waggoner Estate v. Wichita County, [a] Rehearing of board’s previous 


90 S.E. 744, 106 S.C. 173. See Council | 3 F.(2d) 962 [aff 47 S.Ct. 271, 273 U.S. 


Bluffs First Nat. Bank v. Burke, 196 


action on valuations is not authorized 


113, 71 L.Ed. 566, and aff 298 F. 818] | by sucha statute. Sparkman v. State, 


N.W. 287, 201 Iowa 994 [error dism | (holding that, under Vernon Sayles|71 So. 34, 71 Fla. 210. 


48 S.Ct. 155, 275 U.S. 502, 72 L.Ed.| Tex. Civ. St. (1914) art 7702, the 1: 


Humphreys v. Safe Deposit Co., 


395 mem] (similar holding where the | commissioner’s court may transfer | 29 OhioSt. 608 [aff 5 OhioDec. (Re- 
assessor had returned the property | property improperly listed as person-| print) 464, 6 Cinc.L.Bul. 79]; State 


without making the unwarranted de- | alty to the real property roll). 


v. Lewis, 25 OhioCir.Ct. 227. 


duction, and the reviewing board it- 91. Cook v. Galveston, ete., R. Co., 2. Lyman v. Howe, 42 S.W. 830 
self had allowed such deduction in the | 24 S.W. 544, 5 Tex.Civ.App. 644. 64 Ark. 436. ; ‘ 
first place). : 92. See supra text and note 76. . 3. Auditor General v. Sparrow, 74 
“[b] Making correction pursuant to 93. Iowa Nat. Bank v. Stewart, |N.W. 881, 116 Mich. 574; In re Wil- 


advice of a state officer given general (Iowa) 232 N.W. 445 [rev on other ]|liamson’s Estate, 26 A. 246, 153 Pa. 
advisory powers relative to assess-|grounds 52 S.Ct. 133]; Ft. Madison |508 [mod 1 Pa.Dist. 159, 11 Pa.Co. 
23 


ment does not invalidate the correc-|Sec. Co. v. Maxweéll, 212 N.W. 131, 


tion. National Union Bank vy. Neil, | 202 Iowa 1346. 


Bills 
4. Ellis v. People, 65 N.E. 428, 199 


90 S.E. 744, 106 S.C. 173. 94, Commercial Bank v. Woodside, | Ill. 548. 


86. Fayette County Treasurer! v,.|14 Pa. 404; Larimer yv. McCall, 4 3} 


Baltimore, etc., R. Co. v. Ore- 


People’s, ete., Bank, 25 N.E. 697, 47| Watts & S. (Pa.) 133, 2 Watts & S. gon Tp., 84 N.E. 529, 170 Ind. 300; 


OhioSt. 503, 10 L.R.A. 196; Insurance | 107, 4 Watts 351. 


6; Ins L Cleveland, Cy Co &) St. iyo, ov 
Co. v. Cappellar, 38 OhioSt. 560. Separate listing of unseated or non- | Ensley, 89 N.E. 607, 44 Tad hoe. 538. 

87. Draude v. Staley, 8 OhioDec. | resident lands see supra § 893. 6. Graham vy. Harford County, 39 
(Reprint) 265, 6 Cince.u.Bul. 773. 95. Commercial Bank vy. Woodside, | A. 804, 87 Md. 321. 


——$ 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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to the bank instead of to the stockholders; it has 
been held that the reviewing board’ or officer’ au- 
thorized to correct mistakes, may correct such error 


in the assessment. 
Issuance of certificate of error. 


is given power to issue a certificate of error, direct- 
ed to the treasurer, to be accepted as payment of 
eash for such part of the assessment as. is found 
to be erroneous, but where this power is limited 
to certain designated and enumerated errors in the 
assessment, no certificate operating to reduce the 
assessed valuation may be issued where the over- 
valuation does not result from any of the enumer- 


ated errors.® 


7. Missoula First Nat. Bank v. 
Bailey, 39 P. 83, 15 Mont. 301. 

8. Ludeman vy. Cerro Gordo Coun- 
ty, 216 N.W. 712, 204 Iowa 1100; 
First Nat. Bank v. Anderson, 192 N. 
W. 6, 196 Iowa 587 [rev on other 
grounds 46 S.Ct. 135, 269 U.S. 341, 70 
L.Ed. 295]; Farmers’ & Miners’ Sav. 
Bank v. Neighbour, 192 N.W. 159, 195 
Iowa 394. 

2. In re Assessment of El Reno 
First Nat. Bank, 166 P. 883, 64 Okl. 
208: Milam v. Smith-Mauer Bros., 
133 P. 33, 38 Okl. 328; Bostick v. No- 
ble County, 91_P. 1125, 19 Okl. 92. 

[a] Authority of treasurer is lim- 
ited, under the provisions of such 
statute, to crediting upon his tax roll 
against the tax found by the county 
commissioners to be erroneous the 
amount of erroneous tax so found by 
the county commissioners, as stated 
in their certificate. State v. More- 
land, 3 P.(2d) 8038, 152 Okl. 37. 

10. Cross references: 

Addition of omitted property by: 

Assessor see supra § 992. 

AS or judges see infra §§ 1080— 
Power to “increase” assessment by 

addition of omitted property see in- 

fra § 1022 text and notes 58, 59. 
Restoration of amounts deducted see 

supra § 1016 text and notes 85, 86. 

11. U.S.—Powder River Cattle Co. 
v. Custer County, 45-F. 323. : 

Cal.—People v. Reynolds, 28 Cal. 
108; Ferris v. Coover, 10 Cal. 590. 

Colo.—Murray v. Board of Com’rs 
of Washington County, 185 P. 262, 67 
Colo. 14. 

Ind.—Pavy v. Greensburgh, 
Turnpike Co., 42 Ind. 400. 

Kan.—Pomeroy Coal Co. v. Emlen, 
24 P. 340, 44 Kan. 117. 

Minn.—State v. Crookston Lumber 


etc., 


Co., 89 N.W. 173, 85 Minn. 405. See. 


State v. Cudahy Packing Co., 115 N.W. 
645, 1039, 103 Minn. 419 (recognizing 
the rule as generally applicable but 
holding that, under the charter of 
Minneapolis authorizing the city 
beard of review to revise, amend, and 
equaiize the assessor’s roll, the city 
board has power to amend by adding 
taxable property not included in the 
assessor’s list). 

Miss.—Adams v. First Nat. Bank, 
60 So. 770, 103 Miss. 744. 

Mo.—Pacific R. Co. v. Cass, 53 Mo. 
A: 

Pa.—Schmuck v. Hartman, 70 A. 
1091, 222 Pa. 190. 

Tex.—Sullivan v. Bitter, 113 S.W. 
193, 51 Tex.Civ-App. 604; San An- 
tonio Street R. Co. v. San Antonio, 
54 S.W. 907, 22 Tex.Civ.App. 341; 
Cook v. Galveston, ete., R. Co., 24 S. 
W. 544, 5 Tex.Civ.App. 644. See Da- 
vis v. Burnett, 13 S.W. 613, 77 Tex. 
4 (dictum to same effect). 

See Walsh v. Glessner, (S.D.) 238 
N.W. 572, 573 (stating, that the pow- 
er of an officer “after the assessment 
relis have been returned by the as- 
sessor, to place omitted property 
thereon and himself assess the same, 
is purely statutory’’). 

[a]. Board of arbitrators.—On ap- 
peal to arbitration from an assess- 
ment placed on unreturned property 
by the comptroller general, the arbi- 
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[$ 1017] (2) Addition of Omitted Property!°— 
(a) In General. 
tory authority therefor, an officer or board of equal- 


In the absence of special statu- 


ization or review cannot, it has been held, act as 


Where a board 


ferred.!? 


an assessing body and make an original assessment 
or add omitted property.!! 
in many states, power is given to designated officers 
or boards to add to the assessment lists taxable 
persons .and property omitted by the assessors;}? 
’ and, where such statutes exist, the particular boards 
or officers therein specified may make such additions 
as are within the scope of the authority thus con- 
Even though the statutes do not in terms 


However, by statute 


speak of omitted property or authorize its addition 


trators could not include property In 
their award not embraced in the 
comptroller’s assessment. Georgia 
Ry. & Power Co. v. Wright, 90 S.E. 
465, 146 Ga. 29. 

12. See statutory provisions; and 
cases infra notes 13-18. ~ 

[a] Constitutionality.—(1) A stat- 
ute creating a state board and em- 
powering it to add omitted property 
to the assessment list is not repug- 
nant to a constitutional provision for 
the local election of assessors, ‘“whose 
powers and duties shall be prescribed 
by law.” Board of State Tax Com- 
missioners v. Grand Rapids Bd. of 
Assessors, 83 N.W..209, 124 Mich. 
491. (2) A provision in a town char- 
ter (Acts [1890-1891] No. 2 p 900 § 
10), authorizing addition of omitted 
property by the mayor and council, 
without makifig provision for notice 
and hearing as a matter of right, has 
been held unconstitutional as in con- 
travention of the due process clause. 
Shippen Bros. Lumber Co. v. Elliott, 
68 S.E. 509, 134 Ga. 699. (3) The as- 
sessment of omitted property by a 
board of review has been held not to 
be unconstitutional because the stat- 
ute does not specifically require no- 
tice, where such requirement appears 
in other provisions in connection with 
which such statute is to be construed 
and applied. People v. Shirk, 96 N.E. 
841, 252 Ill. 95; People v. National 
Box Co., 93 N.E. 778, 248 Ill. 141. (4) 
Ind. Rev. St. § 8560, providing for 
addition of omitted property by the 
county auditor on notice to residents 
of the county, which was construed as 
entitling a nonresident executor to 
notice, was not, in the light of such 
construction, unconstitutional as_ to 
such executor as denying him due 
process. Gallup v. Schmidt, 22 S.Ct. 
162, 183 U.S. 300, 46 L.Ed. 207 [aff 56 
N.E.- 443, 154 Ind. 196]... (5) Code 
(1892) § 3804, authorizing the tax 
collector to assess such persons and 
personal property as he may find un- 


assessed by the assesser, has been 
held constitutional. Powell v. Mc- 
Kee, 32 So. 919, 81 Miss. 229. (6) 


Under a constitutional provision that 
laws shall be passed taxing by uni- 
form rule all property, but all such 
laws shall be subject to alteration or 
repeal, a statute taking the power to 
add omitted property from the asses- 
sors and vesting it in other officers 
or boards has been held constitution- 
al and valid, as the legislature may 
select any agency it deems proper for 
taxing purposes, and, the right to the 
tax having been all along in the state, 
provision for adding the property im- 
pairs no vested right or contract. 
Kleinschmidt v. Cappeller, 8 OhioDec. 
(Reprint) 212, 6 Cine.L.Bul. 325. (7) 
Where there is no constitutional pro- 
vision prohibiting a particular scheme 
for the addition of omitted property, 
the statutes vesting a certain officer 
with that duty will not be held void 
as being contrary to public policy or 
natural justice, and hence the fact 
that the official designated is to re- 
ceive as compensation, under the 
statute, a certain percentage for prop- 
erty added by him, will not invalidate 
the statute, in the absence of some 


valid constitutional provision to the 
contrary. Probasco v. Raine, 34 N.E. 
536, 50 OhioSt. 378 [rev on other 
grounds 10 OhioDec. (Renrint) 409, 
21 Cine.L.Bul. 88, and foll Jones v. 
Wood, 2 OhioS.&C.P. 75, 1 OhioN.P. 
155 (rev on other grounds 9 OhioCir. 
Ct. 560, 6 OhioCir.Dec. 538)]. (8) Sess. 
L. (1907-1908) p 729 c 81 art 9, for 
addition of omitted property by the 
county treasurer, has been held good 
against a number of objections to its 
validity under the constitution and 
organic act, as for example, that such 
acts are revenue bills to be proposed 
by the house which the senate is pow- 
erless to introduce; that it lays a 
tax without specifying the purpose 
of the levy; that it proposes to add 
to assessment property omitted be- 
fore admission to statehood; that the 
purposes. for which other property 
was taxed at the time of its first 
omission no longer exist as objects 
of taxation; that it violates the guar- 
anty of equality and uniformity; 
that it provides for the taking of 
property without dué process of law, 
and that it impairs the vested rights 
of taxpayers. Anderson v. Ritter- 
busch, 98 P. 1002, 22 Okl. 761. (9) 
A statute providing for the addition 
of omitted property has been held 
not to violate the requirement of due 
process, even though it does not re- 
quire notice to be given, if neverthe- 
less such statute gives the taxpayer 
the opportunity to be heard. Radium 
Hospital v. Greenleaf, 223 N.W. 667, 
118 Neb. 136. See Tennessee Fertiliz- 
er Co, v. McFall, 163 S.W.. 806, 128 
Tenn. 645 (holding that an opportuni- 
ty for hearing on appeal is sufficient, 
and that no notice or hearing before 
the officer making the addition is req- 
uisite to due process). : 

13. U.S.—Cincinnati Southern R. 
Co. v. Guenther, 19 F. 395. 

Ala.—Ex p. Howard-Harrison Iron 
Co., 24 So. 516, 119 Ala. 484, 72 Am. 
S.R. 928. See Blacksher Co. v. State, 
70 So. 965, 14 Ala.App. 580 (referring 
to a statute giving designated officers 
the power to add escape property). 

Ark.—Dallas County v. Banks, 113 
S.W. 37, 87 Ark. 484. 

Colo.—Bolton y. Bennett, 138 P. 761, 
56 Colo. 507. 

Conn.—State v. Bartholomew, 
A. 30, 103 Conn. 607; 
Franey, 39 Conn. 176; Whittlesey v. 
Clinton, 14 Conn. 72. See Cheney v. 
Essex, 76 A. 1098, 83 Conn. 493 (dic- 
tum to same effect). 

132 N.E. 777, 


Ill.—Bond vy. Moore, 
300 Ill. 32; People v. Webb, 100 N.E, 
224," 256 Till. 364; People ‘v. Shirk, 
96 N.E. 841, 252 Ill. 95; People v. Na- 
tional Box Co., 93 N.E. 778, 248 Il. 
141; Holt v. Hendee, 93 N.E. 749, 248 
Til, 288, 21 Ann.Cas. 202; People v. 
Upham, 77 N.E. 931, 221 Ill. 555; Ste- 
vens v. Henry County, 75 N.E. 1024, 
218 Ill. 488, 4 L.R.A.N.S. 339; Carney 
v. People, 71 N.E. 365, 210 Ill. 434; 
Weber v. Baird, 70 N.E. 231, 208 Ill. 
209; Sellars v. Barrett, 57 N.E. 422, 
185 Ill. 466; People v. Sellars, 53 N. 
E. 545, 179 Ill. 170. See Barkley v. 
Daleve 73) Neb as2by2 220 oy ORs i Calas 
Gannaway v. Barricklow, 67 N.H. 825, 
203 Ill. 410 (both recognizing rule). 
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Ind.—Riggs v. Sullivan County, 103 
N.B. 1075, 181 Ind. 172; Parkison v. 
Thompson, 73 N.E. 109, 164 Ind. 609; 
Gallup v. Schmidt, 56 N.B. 4438, 154 
Ind. 196 [aff 22 S.Ct. 162, 183 U.S. 300, 
46 L.Ed. 207]; Crowder v. Riggs, 53 
N.E. 1019, 153 Ind. 158; Hunter Stone 
Co. v. Woodard, 53 N.E. 947, 152 Ind. 
474; Reynolds v.-Bowen, 36 N.E. 756, 
387 N.E. 962, 138 Ind. .434; Vander- 
cook v. Williams, 1 N.E. 619, 8 N.E. 
113, 106 Ind. 345; International Bldg., 
etc., Assoc. vy. Marion County, 65 N.E. 
297, 30 Ind.App. 12. See Florer v. 
Sherwood, 28 N.E. 71, 128 Ind. 495; 
Wall v. Thomas, 27 N.E. 578, 1 Ind. 
App. 232 (both recognizing rule). 

Iowa.—Blondel v. Woodbury Coun- 
ty, 212 N.W. 335, 203 lowa 1099; Coun- 
cil Bluffs First Nat. Bank v. Council 
Bluffs, 161 N.W. 706, 182 Iowa 107; 
Woodbury County v. Talley, 129 N.W. 
967, 153 Iowa 28; Montgomery v. Mar- 
shall County, 129 N.W. 329, 152 Iowa 
161; Talley v. Brown, 125 N.W. 248, 
146 Iowa 360, 140 Am.S.R. 282; In re 
Seaman, 113 N.W. 354, 135 Iowa 543; 
Security Sav. Bank v. Carroll, 109 N. 
W. 212,131 Iowa 605; Security Sav. 
Bank v. Carroll, 103 -W. 379, 128 
Iowa 2380; Snakenberg v. Stein, 102 
N.W. 533, 126 Iowa 650; Morgan v. 
Messenger, 101 N.W. 127, 125 Iowa 
247; German Sav. Bank v. Trow- 
bridge, 100 N.W. 333, 124 Iowa 514; 
Mead v. Story County, 93 N.W. 88, 
119 Iowa 69; Beresheim v. Arnd, 90 
N.W. 506, 117 Iowa 83; Lambe v. 
McCormick, 89 N.W. 241, 116 Iowa 
169; Galusha v. Wendt, 87 N.W. 512, 
114 Iowa 597; King v. Parker, 34 N. 
W. 451, 73 Iowa 757; Parker v. Van 
Steenburg, 26 N.W. 60, 68 Iowa 174; 
Robb v. Robinson, 24 N.W. 15, 66 lowa 
500. See Judy v. Mt. Pleasant Nat. 
State Bank, 110 N.W. 605, 133 Iowa 
252; Thornburg v. Cardell, 95 N.W. 
239, 98 N.W. 791, 123 Iowa 313; Royce 
v. Jenney, 50 Iowa 676 (all three rec- 
ognizing rule). 

Kan.—State v. Holcomb, 106 P. 
1030, 81 Kan. 879, 28 L.R.A.N.S. 251; 
Douglas County v. Lane, 90 P. 1092, 


76 Kan. 12; Lappin v. Nemaha Coun- 
ty, 6 Kan. 403. 
Ky.—Mt. Sterling Oil, etc., Co. v. 


Ratliff, 104 °S:wW.. 993, 127. Ky. 1," 32 
Ky.L. 1229. See Ward v. Wentz, 113 
S.W. 892, 130 Ky. 705 (recognizing 
rule). 

Md.—Skinner, etc., Ship Bldg., etc., 
Co. v. Baltimore, 53 A. 416, 96 Md. 32; 
Baltimore, etc., R. Co. v. Wicomico 
County, 48 A. 853, 93 Md. 113; Hop- 
kins v. Van Wyck, 30 A. 556, 80 Md. 
7. See Monticello Distilling Co. v. 
Baltimore, 45 A. 210, 90 Md. 416 (rec- 
ognizing rule). 

Mich.—Board of State Tax Com’rs 
v. Grand Rapids Bd. of Assessors, 83 
N.W. 209, 124 Mich. 491. 

Miss.—Adams v. People’s Bank of 
Biloxi, 66 So. 407, 108 Miss. 346; Pow- 
ell v. McKee, 32 So. 919, 81 Miss. 229; 
Oxford Bank v. Lafayette County, 29 
So. 825, 79 Miss. 152; Tunica’ Coun- 
ty v. Tate, 29 So. 74, 78 Miss. 294. See 
Adams y. Clarke, 31 So. 216, 80 Miss. 
134 (to same effect). 

Mo.—State v. Jones, 41 S.W.(2d) 
393; State v. Gehner, 8 S.W.(2d) 1067, 
320 Mo. 680; State v. Carter, 214 S.W. 
180, 279 Mo. 304; State ex rel. Koeln 
v. Title Guaranty Trust Co., 169 S.W. 
28, 261 Mo. 448; State ex rel. Western 
Tie & Timber Co. v. Pulliam, 135 S. 
W. 448, 233 Mo. 229; State ex rel. 


Howard v. Timbrook’s Estate, 144 S.| 


W. 848, 240 Mo. 226; State v. Baker, 
70 S.W. 872, 170 Mo. 383. 

Mont.—Simpson vy. Silver Bow 
County, 285 P. 195, 87 Mont. 83; Butte, 
etc., Min. Co. v. McIntyre, 229 P. 730, 
71 Mont. 254. 

Neb.—Radium Hospital v. Green- 
leaf, 223 N.W. 667, 118 Neb. 136; 
White v. Lincoln, 112 N.W. 369, 79 
Neb. 153; State v. Drexel, 107 N.W. 
110, 75. Neb. 751; Elkhorn Land, etc., 
Co. v. Dixon County, 53 N.W. 382, 35 
Neb. 426. See Chicago, B. & Q. R. 
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Co. v. Webster County, 163 N.W. 316, 
101 Neb. 311 (holding that, although 
particular railroad property was 
properly assessable by a state rather 
than a local agency, the railroad, hav- 
ing failed to report such property to 
the state board, could not complain of 
the action of a county board, empow- 
ered to add omitted property, in mak- 
ing addition of such property for as- 
sessment); Farmers’ Co-op. Cream- 
ery, etc., Co. v. McDonald, 158 N.W. 
369, 100 Neb. 33 (dictum to same ef- 
fect) Ae — f 

N.J.—Cumberland County Gas Co. 
v. Simmerman, 105 A. 805, 92 N.J.Law 
361 [aff 108 A. 925, 93 N.J.Law 455; 
Fidelity Trust Co. v. Essex County 
Board of Taxation, 100 A. 334, 90 N.J. 
Law 51; Mutual Benefit L. Ins. Co. v. 
Utter, 33 N.J.Law 183. 

N.M.—U. S. Trust Co. v. Territory, 
62 P. 987, 10 N.M.’416 [aff 22 S.Ct. 172, 
183 U.S. 535, 46 Ilb.Ed. 315]. See State 
v. Magdalena Development Co., 242 P. 
329, 31 N.M. 114 (recognizing rule). 

N.Y.—People v. New York, 20 Barb. 
81 [aff 16 N.Y. 424]. 

N.C.—Carstarphen v. Town of 
Plymouth, 118 S.E. 905, 186 N.C. 90. 

N.D.—Marshall Wells Co. v. Foster 
County, 231 N.W. 542, 59 N.D. 599. 

Ohio.—Pittsburg, ete, R. Co. v. 
Clark County Treasurer, 85 N.E. 49, 
78 OhioSt. 227; Rrobasco v. Raine, 34 
N.E. 536, 50 OhioSt. 378 [rev on oth- 
er grounds 10 OhioDec. (Reprint) 409, 
21 Cince.L.Bul. 88]; Gager v. Prout, 
26 N.E. 10138, 48 OhioSt. 89; Gibson 
v. Zumstein, 10 OhioDec. (Reprint) 
516, 21 Cine.L.Bul. 318;. Wagner v. 
Zumstein, 10 OhioDec. (Reprint) 515, 
21 Cine.L.Bul. 317; Luken v. Staley, 
8 OhioDec. (Reprint) 320, 7 Cinc.L. 
Bul. 96; Kleinschmidt v. Cappeller, 8 
OhioDec. (Reprint) 212, 6 Cinc.L.Bul. 
325; Shields v. Gibson, 24 OhioCir.Ct. 
673; Yost v. Maumee Brewing Co., 
20 OhioCir.Ct. 26, 10 OhioCir.Dec. 693; 
Patton vy. Commercial Bank, 10 -Ohio 
S.&C.P. 321,‘7 OhioN.P. 401; Jones v. 
Wood, 2 OhioS.&C.P. 75, 1 OhioN.P. 
155 [rev on other grounds 9 OhioCir. 
Ct. 560, 6. OhioCir.Dec. 588]; Cin- 
cinnati Southern R. Co. v. Roth, 13 
OhioN.P.N.S. 633; Cincinnati v. 
Hynicka, 9 OhioN.P.N.S. 273. See Ex- 
change Bank y. Hines, 3 OhioSt. 1 
(recognizing rule). 5 

Okl.—Van Hoozer v. Myers, 224 P. 
977, 98 Okl. 243; Weatherly v. Clo- 
worth Development Co., 166 P. 156, 63 
Okl. 307; Gamble y. Patrick, 99 P. 
640, 22 Okl. 915, 18 Ann.Cas. 348; An- 
derson v. Ritterbusch, 98 P. 1002, 22 
Okl. 761. See In re Assessment of St. 
Louis-San Franeisco R. Co., 251 P. 
604, 120 Okl. 289; In re Assessment of 
Durant Nat. Bank, 230 P.' 712, 107 
OkKl. 65 (both recognizing rule). 

Or.—Kirkwood v. Ford, 56 P. 411, 
34 Or. 552; Ramp v. Marion County, 
33 P. 681, 24 Or. 461; Oregon, ete., R. 
Co. v. Lane County, 31 P. 964, 23 Or. 
386; Oregon, ete., Mortg. Sav. Bank 
v. Jordan, 17 P. 621, 16 Or. 113; Pop- 
pleton v. Yamhill County, 8 Or. 337. 

S.D.—Pierson vy. Minnehaha Coun- 
ty, 134 NOW... 212,28 SD. 584, $8 TR. 
A.N.S. 261; Grigsby v. Minnehaha 
County, 62 N.W. 105, 6 S.D. 492; Bil- 
linghurst vy. Spink County, 58 N.W. 
272, 5 S.D. 84; Avant v. Flynn, 49. N. 
W..14;.2 S.D. 153. 

Tenn.—State vy. Nashville, ete, R. 
Co., 34 S.W. 1023, 96 Tenn. 385; South 
Nashville St. R. Co. v. Morrow, 11 S. 
W. 348, 87 Tenn. 406, 2 L.R.A. 8538; 
Chesapeake, etc., R. Co. v. Lauderdale 
County, 1 S.W. 48, 16 Lea 688; Shelby 
County v. Mississippi, etc., R. Co., 1 
S.W. 32, 16 Lea 401; Wilson v. Ben- 
ton, 11 Lea 51. See Arbuckle v. Mc- 
Cutcheon, 77 S.W. 772, 111 Tenn. 514; 
Franklin County v. Nashville, ete., R. 
Co., 12 Lea 521 (both recognizing 
rule). 

Tex.—Ferguson y. Steen, (Civ.App.) 
293 S.W. 318. : 

Va.—Thornhill Wagon Co. v. Com- 
monwealth, 131 S.H. 445, 144 Va. 194; 
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Union Tanning Co. v. Com., 96 S.B. 
780, 123 Va. 610. See Lynchburg v. 
Taylor, 157 S.B. 718, 156 Va. 73 (dic- 
tum*"to same effect). 

Wyo.—Horton v. Driskell, 77 P. 354, 
13 Wyo. 66. ; 

Ont.—Reamsbottom vy. Haileybury, 
16 Ont.W.N. 100. 

See In re State Line & S. R. Co.’s 
Taxation, 107 A. 860, 264 Pa. 489 (rec- 
ognizing rule); Com. v. Philadelphia, 
1 Dauph.Co. (Pa.) 392 (holding that, 
under the governing statutes, the city 
and county boards of review,alone are 
authorized to add omitted property, no 
such power being given to the board 
of revenue commissioners). 

[a] Board or officer is under duty 
(1) when empowered to add omitted 
property, to make additions of the 
kind with reference to which author- 
ity is given by statute (State v. 
Bartholomew, 132 A. 30, 103 Conn. 
607; People v. Webb, 100 N.E. 224, 
256 Ill. 364; People v. National Box 
Co., 93 N.E. 778, 248 Ill. 141; People 
vi: Uphamy<77- NN. 93159221. 111.7555 5 
State v. Holcomb, 106 P. 1030, 81 Kan. 
879, 28 L.R.A.N.S. 251; State v. Hr- 
win, 150 P. 1103, 49 Okl. 25; Grigsby 
v. Minnehaha County, 62 N.W. 105, 6 
S.D. 492), (2) which duty, in the 
case of an officer so authorized by 
statute, cannot be impaired by an or- 
der of the board of county commis- 
sioners ordering him not to proceed 
further in making additions, but re- 
mains existent and enforceable de- 
spite such an attempted command 
(State vy. Erwin, supra). (3) Manda- 
mus to compel assessment of omitted 
property see infra §§ 1120, 1121. 

[b] Agreement to pay extra com- 
pensation to the officer authorized by 
statute to search for and add omitted 
property, while void, does not invali- 
date his authority and render void 
the additions made by him to the 
assessment list. Vandercook v. Wil- 
eee 8 N.E. 118, 1 N.E. 619, 106 Ind. 

[ce] 
to add omitted property may be given 
by special provisions in a city char- 
ter defining the powers of reviewing 
boards created thereby. State v. 
Cudahy Packing Co., 115 N.W. 645, 
1039, 1038 Minn. 419; People v. Schoon- 
over,.62 N.Y.S. 180, 47 App.Div. 278 
[rev on other grounds 57 N.Y.S. 498, 
26 Misc. 576, and aff 60 N.E. 1118, 166 
N.Y. 629]; People v. Port Jervis, 52 
N.Y.S. 59, 28 Misc. 317. (2) A provi- 
sion that an act creating a state board 
with power to add omitted property 
shall be applicable to all cities and 
towns when not inconsistent with 
their special charters has been, held 
not to prevent its application to a 
town whose charter provided for lo- 
cal assessing and reviewing boards 
and for completion of the various 
steps in taxation within such munici- 
pality by specified dates, and the state 
board had power to add omitted prop- 
erty in such towns. Board of State 
Tax Commissioners vy. Grand Rapids 
Bd. of Assessers, 83 N.W. 209, 124 
Mich, 491. 

[d] Effect on former procedure.— 
(1) It has been held that such stat- 
utes may vest the sole power of add- 
ing omitted property in the board or 
officer therein specified, withdrawing 
it totally from the agency’ thereto 
fore possessing authority in that re- 
spect, and, where they operate in that 
way, no other body retains any pow- 
ers with reference to the addition 
of such property. People v. Sellars, 
53 N.H. 545, 179 Ill. 170. See People 
v. Webb, 100 N.E. 224, 256 Ill. 364 
(dictum to same effect); Stevens v. 
Henry County, 75 N.E. 1024, 218 Ill. 
468, 4 L.R.A.N.S. 339, 4 Ann.Cas. 136 
(to same effect). (2) Nevertheless, 
this effect may be confined in opera- 
tion to property assessments gener- 
ally, and not extended to separate as- 
sessments on special properties such 
as corporate franchises, so that the 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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or assessment, they may be sufficient to permit of 
the exercise of the power;!* and, thus, a grant of 
the power to amend the assessment roll has been 
held sufficient, as authorizing amendment by the 
addition of taxable property not included in the 
assessor’s list;'® so, too, a statutory provision au- 
thorizing a designated officer to correct any errors 
in the assessment has been held to permit such of- 
ficer to add omitted property;*® similarly a statute 
authorizing the board to assess all assessable prop- 
erty not assessed by the assessors has been held 
to permit of the addition of omitted property ;** 
and a like result has been reached under a statute 
providing that, if a reviewing board finds that there 
is any property not assessed, the board shall make 
the proper corrections.t18 On the other hand, it has 
been held that no authority to make additions of 
property is conferred by provisions empowering the 
board to raise or increase assessments or valua- 
tions,*® nor by provisions authorizing it to direct 
the assessor to list omitted property for taxation ;?° 
but there is other authority holding. the board to 
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be empowered to add omitted property by statutory 
provisions authorizing it to equalize by adding sums 
necessary to fix the assessment at the true value, 
at least where such statutes go on, to prescribe the 
procedure to be followed by the boards in the ad- 
dition of omitted property.2_ A general grant of 
power to add omitted property has been held to 
confer no authority on the designated board or 
officer to add property of a class not assessed un- 
der the general assessment proceedings but sepa- 
rately and independently assessed by officials dif- 
ferent from those assessing property generally.2? 
Where the power over particular omissions is spe- 
cially vested in a particular officer or board, it has 
been held that the officer or power authorized to 
add omitted property generally may not do so as 
to the omissions with reference to which such spe- 
cial provision has been made;?3 and, where the 
power to add omitted property is given only under 


“some circumstances, such circumstances constitute 


a condition precedent to the existence of the power, 
without which an attempted addition is invalid.?# 


bodies originally authorized to add 
omissions of such special property re- 
main the agency, and the only agency, 
for making additions in those cases, 
despite the transfer of the power as 
to assessments generally. State Board 
of Equalization v. People, 61 N.E. 339, 
191' TH. 528. 

{e] Persons subject to additional 
assessment.—(1) According to some 
authority, persons owning property 
at the time the assessment list is 
made up but later conveying it away 
are not subject to have such property 
added to their assessments as omit- 
ted property after their whole inter- 
est in the property has ceased (State 
v. Murphy, 31 N.J.Law 288. See 
Neave Bldg. Co. v. Brooks, 9 OhioCir. 
Ct. 151, 6 OhioCir.Dec. 280 [comment- 
ing on the express statutory provision 
that, where there has been a change 
of ownership since the omission of 
property, the designated officer may 
not add to the list any assessment of 
the property for such time as elapsed 
after the omission of the property and 
before the change of ownership]), (2) 


‘but elsewhere it has been stated that 


it is immaterial whether the property 
be assessed in the name of the person 
owning it at the time of assessment 
or of the owner at the time of the 
addition (Chesapeake, etc., R. Co. v. 
State, 13 Lea (Tenn.) 348. Compare 
Fidelity Trust Co. v. Essex County 
Bd. of Equalization, 100 A. 334, 90 N. 
J.Law 51 [holding that property dis- 
covered and added after the owner’s 
death should be added in the name of 
the person who was owner at the time 
of the assessment, but that adding it 
in the name of the executor does not 
constitute a sufficient error to inval- 
idate the addition]), (3) and addition 
of property against one who owned it 
at the time of omission but not at 
the time of addition has been sustain- 
ed (Shelby County v. Mississippi, etc., 
R. Co., 1 S.W. 32, 16 Lea (Tenn.) 401). 
(4) And in still other jurisdictions it 
has been held that, despite convey- 
ance, the property is properly assess- 
able only against the person who was 
owner at the time of the original 
assessment and not against the trans- 
feree (Carstarphen v. Plymouth, 118 
S.E. 905, 186 N.C. 90). 
14. See cases infra notes 15-18. 
15. State v. Cudahy Packing Co., 
115 N.W. 645, 1039, 108 Minn. 419. 
16. Parker v. Van Steenburg, 26 N. 
W. 60, 61, 68 Iowa 174; Robb v. Rob- 
inson, 24 N.W. 15, 66 Iowa 500. See 
Douglas County v. Lane, 90 P. 1092, 
76 Kan. 12 (to same effect). j 
“The power conferred is to 
correct any error in the assessment. 
This implies that he is to do what- 
ever is necessary for the correction 


of any errors which may have occur- 
red in the assessment. The omission 
of property from the assessment 
which is subject to taxation is an 
error which can be corrected only by 
assessing it, and the power to cor- 
rect such error clearly includes the 
power to make such assessment.” 
Parker v. Van Steenburg, 26 N.W. 60, 
61, 68 Iowa 174. 

Powers of board or officer to correct 
errors in general see supra § i016. 

17. People v. Sellars, 53 N.H. 545, 
179 Ill. 170. 

18. Poppleton v. Yamhill County, 8 
ect e 


People v. Reynolds, 28 Cal. 
108; San Antonio Street R. Co. v. San 
Antonio, 54 §.W. 907, 22 Tex.Civ.App. 
341. And see cases supra note il; 
and infra § 1022 note 59. 

20. People v. Reynolds, 28 Cal. 
108. 

Power to direct assessors to list 
omitted property see infra § 1019. 

21. International Bldg., etc., As- 
soc. v. Marion County, 65 N.E. 297, 
30 Ind.App. 12. 

22°) AteEhisoniy le ik (Sake EY CO. Ve 
Hunter, 145 P. 802, 45 Okl. 349; Osage 
& Oklahoma Co. vy. Millard, 145 P. 
797, 45 Okl, 334. 

[a] Omissions before adoption of 
separate assessment system.—W here 
railroad property was assessable in 
the same manner as other property 
generally, at the time when the sig- 
nificant omissions occurred, but sub- 
sequently, before additions made, a 
separate plan of assessment, of such 
property was adopted, including spe- 
cial provisions for addition of omit- 
ted property, the board or officer 
which had been authorized to make 
the additions at the time of omis- 
sion and up to the enactment of the 
new legislation has been held still 
to have been empowered, after such 
enactment, to make such additions as 
were in correction of the omissions 
prior to the adoption of the separate 
system, despite the existence of the 
later legislation at the time of the 
making of the additions. Shelby 
County v. Mississippi, ete., R. Co., 1 
S.W. 32, 16 Lea (Tenn.) 401. 

23. See cases infra this note. 

{a] hus (1) where the county 
treasurer was authorized to add omit- 
ted real property generally, but an- 
other statute provided for exemption 
of the estates “of persons who, by 
reason of age or infirmity may, in the 
judgment of the assessor, be unable 
to contribute to the public revenue; 
such opinion being subject to reversal 
by the board of supervisors,” it was 
held that real property omitted, under 
this section, from assessment, as be- 
ing the property of an inSane person, 


if it was in fact his property, could 
not be added by the treasurer, but 
such power rested exclusively in the 
board of supervisors, which alone had 
power to reverse the assessor’s deter- 
mination of this matter. Ordway v. 
Smith, 5 N.W. 757, 53 Iowa 589. (2) 
Where the state tax commissioner 
was given exclusive assessing powers 
as to distilled spirits, the tax appeal 
court of Baltimore and the county 
commissioners.:could not, under their 
power of adding omitted property 
generally, add for assessment any dis- 
tilled spirits which had been omitted. 
Monticello Distilling Co. v. Baltimore, 
45 A. 210. 90 Md. 416. 

(b] “Distributable” railroad prop- 
erty.—Under a statute dividing rail- 
road property for tax purposes into 
“distributable” and “localized” prop- 
erty, and providing that distributable 
property shall be assessed by state 
assessors and “localized”? property by 
local assessors, and further providing 
for the addition of omitted “local- 
ized” property without explicit pro- 
vision for addition of omitted ‘‘dis- 
tributable” property, considered in 
connection with a statute making the 
comptroller collector of the state’s 
portion of railroad taxes and another 
statute empowering “all collectors of . 
taxes” on particular property to as- 
sess that particular property omitted 
from the original assessment, it was 
held to be the comptroller’s duty 
to add omitted ‘distributable’ prop- 
erty, and further held that such duty 
and power excluded any authority of 
local collectors to add that particular 
type of property, their action in so do- 
ing being void. State v. Nashville, 
eae R. Co., 34 S.W. 1023, 96 Tenn, 

24. State v. Cunningham, 55 S.W. 
249, 153 Mo. 642; State v. Akins, 57 
N.E. 1094, 63 OhioSt. 182; Probasco 
v. Raine, 34 N.E. 536, 50 OhioSt. 378 
[rev on other grounds 10 OhioDec. 
(Reprint) 409, 21 Cine.L.Bul. 88]; 
Ratterman v. Ingalls, 28 N.E. 168, 48 
OhioSt. 468; Ludlow v. Willich, 13 
OhioDec. (Reprint) 571, 1 Cinc.Super. 
315. See State v. Baker, 70 S.W. 872, 
170 Mo. 383 (recognizing rule). 

[a] Thus (1) where the statute 
gives the board authority to add 
property to the list only where the as- 
sessor first gives a written notice to 
the board that the person named in 
the list has made a false list with in- 
tent to defraud, any addition made by 
the board without such notice by the 
assessor having been given is void. 
State v. Cunningham, 55 S.W. 249, 153 
Mo. 642. (2) Where an officer is au- 
thorized to add omitted property only 
where the owner, being under a duty 
to make return of such property, has 
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However, it has been held that the rule, applicable 
to the powers of reviewing boards or officers gen- 
erally, that they are purely statutory and their ex- 
ercise must be in strict conformity with the stat- 
utes to be valid,?® is inapplicable to the power of 
adding omitted property, and that as to that par- 
ticular power a substantial compliance, in good 
faith, with the requirements of the statute is suf- 
Where additions are authorized to be 
made by the tax collector, such additions, as to 


ficient.?® 


not made a true return, no such addi- 


tion can be made against a stockhold- 
er in a national or incorporated bank 
of shares of stock omitted in prior 
years, the duty to make return of 
such shares not being on the stock- 
holder but on the cashier of the 
bank. Mercanti'e Nat. Bank v. Land- 
er, 109 F. 21 [aff 118 F. 785, 55 C.C.A. 
523]; ‘State v. Akins, 57 N.E. 1094, 
63 OhioSt. 182. (3) If the power of 
a designated officer to add omitted 
property is confined to cases where 
the taxpayer has filed a false return 
or evaded filing any return of his 
property for assessment, such officer 
is unauthorized to make any additions 
where a return has been filed by the 
taxpayer, unless it was a false return 
within the meaning of the statute. 
Probasco v. Raine, 34 N.E. 536, 50 
OhioSt. 378 [rev on other grounds 10 
OhioDee. (Reprint) 409, 21 Cine.L. 
Bul. 88]; Ratterman vy. Ingalls, 28 N. 
E. 168, 48 OhioSt. 468; Insurance Co. 
v. Cappellar, 38 OhioSt. 560; Adams 
v. Shields, 17 OhioCir.Ct. 129, 9 Ohio 
Cir.Dec. 558; Patton v. Commercial 
vi 10 OhioS.&C.P. 321, 7 OhioN.P. 
01. 
Dec. (Reprint) 571, 1 Cine.Super. 315 
(so holding where property, as a unit, 
had been listed, although erroneously 
described as to amount). (4) Where 
the power to add omitted property 
confided to designated boards and of- 
ficers is confined td the addition of 
omitted lands owned in fee, they have 
no power to add property of any oth- 
. er character omitted from assessment, 
and their action outside the limit thus 
placed on them is void. Jones v. 
Wood, 9 OhioCir.Ct. 560, 6 OhioCir. 
Dec. 538 [rev 2 OhioS.&C.P. 75, 1 Ohio 
N.P. 155]. (5) Where the statute pro- 
vides for classification of assessments 
and allotment to the several classes 
of the several items of property, it 
has been held that assessment against 
the taxpayer by the board in a lump 
sum is invalid. People v. Grant, 111 
N.E. 495, 271 Ill. 523; Holt v. Hendee, 
93 N.E. 749, 248 Ill. 288, 21 Ann.Cas. 
202; Carney v. People, 71 N.E. 365, 
210 Ill. 434; Weber v. Baird, 70 N.E. 
231, 208 Ill. 209. 

[b] Although power to add is de- 
nied as to omissions occurring before 
change of ownership, intermediate the 
assessment and the attempted addi- 
tion, the change of ownership thus 
spoken of is meant only for the pro- 
tection of bona fide purchasers of the 
property for value, and where the 
change occurs by descent or devise, 
the restriction is inapplicable. 
Shields v. Gibson, 24 OhioCir.Ct. 673. 

{c] Immaterial mistake of board. 
—Where a section of a statute fully 
authorizes a board to make an addi- 
tion of the character of the one 
which it actually makes, the fact that 
it mistakenly supposes itself to be 
acting under another section of the 
statute, authorizing an addition un- 
der somewhat different circumstanc- 
es, is immaterial, and the addition as 
made is within its power. Hamersley 
y. Franey, 39 Conn. 176. See Bond vy. 
Moore, 132 N.H. 777, 300 Ill. 32 (to 
same effect). 

{d] Buildings as “land liable to 
assessment.”—Where an Official. was 
authorized to correct the assessment 
roll by listing unassessed ‘land lia- 
ble to assessment,” it has been held 


See Ludlow v. Willich, 13 Ohio} 
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erty once listed 


that this gave him power to add to an 
assessment the value of buildings ‘on 
the land, which had been omitted 
from assessment. Reamsbottom v. 
Haileybury, 16 Ont.W.N. 100. 

25. See supra § 1015 text and note 
ot 

26. Reynolds y. Bowen, 37 N.E. 
962,36 ‘N.E.. 766, 188 Ind: 434° But 
see Fearon Lumber, etc., Co. v. Rob- 
inson, 34 OhioCir.Ct. 460, 18 OhioCir. 
Ct.N.S. 146 (holding an exact com- 
pliance with statutory procedure to 
be mandatory). 

27. State v. Memphis & Charles- 
ton R. Co., 14 Lea (Tenn.) 56. 

28. Florer v. Sherwood, 28 N.E. 71, 
128 Ind. 495; Donch v. Lake County, 
30 N.E. 204, 4 Ind.App. 374; Du Bois 
v. Lake County, 30 N.E. 206, 4 Ind. 
App. 138; Woll v. Thomas, 27 N.E. 
578, 1 Ind.App. 232; Marshall Wells 
Co. v. Foster County, 231 N.W. 542, 59 
N.D. 599; R. C. Jones Cotton Co. v. 
State, 282 P. 622, 139 Okl. 212. 

[a] New structures.—(1) Where 
the board of review, passing on as- 


sessments, differentiated between 
‘new improvements” and “real es- 
tate,’ deducting a certain amount 


from a particular valuation while act- 
ing on the latter class of assessments, 
the officer authorized to add omitted 
property was not precluded by the ac- 
tion of the board from adding as omit- 
ted property a new structure erected 
upon the land with reference to which 
the board had made such deduction, 
the action of the board, as shown by 
the record, having no reference to 
such structure, which was conse- 
quently subject to be regarded and 
treated as omitted property. Gibson 
v. Zumstein, 10 OhioDec. (Reprint) 
516, 21 -Cine.L.Bul. 318. (2) Where 
land, and the improvements thereon, 
are to be valued for assessment sepa- 
rately, the assessment of realty does 
not include an assessment of the im- 
provements, and the board authorized 
to add omitted property may add the 
value of new structures on land which 
has been assessed, such action not 
constituting merely an increase in 
the valuation of the land. Skinner, 
etc., Ship Bldg., etc., Co. v. Baltimore, 
53 A. 416, 96 Md. 82. 

29. Ala.—State v. Realty Loan Co., 
96 -So. 613, 209 Ala. 559; Bower v. 
American Lumber & Export Co., 71 
So. 100, 195 Ala. 572. 

Iowa.—Langhout v. First Nat. 
Bank of Remsen, 183 N.W. 506, 191 
Iowa 957; German Sav. Bank v. Trow- 
bridge, 100 N.W. 3338, 124 Iowa 514. 

Ky.—Com. vy. Ashland Coal, ete., R. 
C0.521595 Si W.ba8; 1 54 Koy, 7673, 

Miss.—Miller v. Copeland’s Estate, 
104 So. 176, 139 Miss. 788. 

Okl1.—R. C. Jones Cotton Co. v. 
State, 282 P. 622, 139 Okl. 212; State 
v. Cushing Grocery Co., 274 P. 876, 
135 Okl. 186; In re Assessment of St. 
Louis-San Francisco:R. Co., 251 P. 
604, 120 Okl. 289; In re Assessment 
of Durant Nat. Bank, 230 P. 712, 107 
Okl. 65; Payne County vy. Empire Pe- 
troleum Co., 230 P. 710, 104 Okl. 42; 
J. W. Wolverton Hardware Co. v. 
Porter, 160 P.. 906; 61 Okl. 171. 

S.D.—Food Supply Co. vy. Penning- 
ton County, 236 N.W. 284. 

Tenn.—Franklin County y. Nash- 
ville; <etcs | Ry -Co.,; 12 dea, 52i. 

And see eases infra notes 30-32. 

“Property, the subject of taxation, 


Necessity and sufficiency of omission. 
the exercise of the authority it has been held that 
there must be specific omitted property which is 
capable of identification and deseription.** So prop- 
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separately assessable property, may be made by the 
officer designated to collect the tax on such prop- 


= . 


To justify 


and assessed cannot thereafter be 


treated as omitted property by the officer or board 
exercising that power,?® although incorrectly clas- 


which has been assessed and taxed, 
and the taxes paid, cannot be subject 
to taxation as an escape.” State v. 
Realty Loan Co., .96 So. 613, 614, 209 
Ala. 559. 

“Clearly, the purpose of the statute, 
and the sole purpose thereof, was to 
provide the means whereby property 
which had escaped the attention of 
the assessor or had been withheld 
from his knowledge might be added 
to the assessment rolls, and made to 
bear its just share of the public bur- 
dens. It was not intended to have 
any application to those cases where 
property, the subject of taxation, had 
been entered on the assessment books 
—in other words, has not been with- 
held, overlooked, or. from any other 
cause not listed.’”’ German Sav. Bank 
Pap aee, 100 N.W. 333, 124 lowa 


[a] Assessment of corporate as- 

sets as precluding assessment of 
capital.—(1) It has been held that, 
“where a corporation has caused all 
of its assets to be placed on the tax 
rolls and has paid the taxes: thereon 
and an attempt is made to assess its 
moneyed capital, surplus, and undi- 
vided profits as omitted property 
» . . Such attempt is illegal and 
not warranted by the statutes.”’ State 
v. Cushing Grocery Co., 274 P. 876, 
135 Okl. 186 [quot R. C. Jones Cot- 
ton Co. v. State, 282 P. 622, 626, 139. 
Okl. 212]; J. W. Wolverton Hardware 
Co. v. Porter, 160 P. 906,61 Okl. 171; 
Carolina Cotton & Woolen Mills Co. 
v. Commonwealth, 121 S.E. 65, 138 
Va. 71. (2) But it has been held else- 
where that ‘there is no merit in the 
contention that merely because all 
of the capital stock iof: 4p 4Gak fa 
- . . corporation has been invested 
in real and - personal property, and 
that its real and personal property 
had been assessed and subjected to 
taxation, the corporation cannot 
j be back-taxed upon any por- 
tion of its capital stock.” Robertson 
v. United States Nursery Co., 83 So. 
307, 309, 121 Miss. 14. 
_ [b]_ Assessment of property as be- 
ing of no value.—It has been held 
that land cannot be back-assessed as 
land “left unassessed by the asses- 
sor,” where it appears assessed on the 
assessor’s roll and approved by the 
board of supervisors, although as- 
sessed and approved as “vacant” and 
of no value. Long Bell Co. v. Mc- 
Lendon, 90 So. 356, 127 Miss. 636. 

[ec] Assessment to person other 
than owner.—Where property owned 
by one person is stored by another, 
who lists it for assessment as his 
own, is assessed, and pays taxes on 
it, it has been held that such prop- 
erty is not subject thereafter to be 
assessed against the true owner as 
omitted property. Payne County v. 
Empire Petroleum Co., 230 P. 710, 104 
Okl. 42. 

[d] Effect of separate assessment. 
—Where the statutory scheme for as- 
sessment of property makes special 
provision for the separate assessment 
by designated bodies of certain class- 


es. of property in a manner different- 


from that provided for the assessment 
of property generally, and property 
falling within a class thus provided 
for is properly assessed by the stat- 
utory authorities, it cannot thereafter 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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sified on the original assessment,*° or assessed in a 
subdistrict other than the one in which it was lo- 
Further, the stat- 
utes authorizing designated officers or boards to add 
omitted property have been held not to empower the 
persons or bodies mentioned to increase valuations 
on property already assessed;32 but this rule does 
not extend so far as to prevent such boards or of- 
ficers from adding particular items of a class, which 
has been assessed in part only without including 
in such assessment the items later added as omit- 
Moreover property is omitted, with- 
in the meaning of the statutes authorizing addition, 
where an attempt has been made to assess it but, 
owing to defects in the proceedings, such attempt 


cated for purposes of taxation.?+ 


ted property.*® 


be assessed as omitted property by 
the agencies designated to make addi- 
tions of property omitted from the or- 
dinary assessments. Ohio Fuel Oil 


Co, v: Price, 87 S.E. 202, 77 W.Va. 
-30. Wall v. Thomas, 27 N.E. 578, 1 


Ind.App. 232. 

S31. McCowen Independent School 
Dist. v. Local Board of Review, 108 
N.W. 220, 131 Iowa 195; Com. v. Ash- 
land Coal, ete. R. Co., 159 S.W. 538, 
154 Ky. 673; In re Assessment of St. 
Louis-San Francisco Ry. Co. in School 
Dist. No. 27, Choctaw County, 251 P. 
604, 120 Okl. 289. 

“The ‘omitted property’ contemplat- 
ed by our assessment statutes is 
property which is not assessed at all; 
they do not mean that property which 
by mistake has been apportioned to 
the wrong subdivision or municipality 
may be treated as ‘omitted property’ 
by the county or subdivision where it 
should have been assessed.’ Com. v. 
Ashland Coal, ete., R. Co., supra. 

[a] Effect of previous assessments 
within, and outside of, county.— While 
it has been held that property in good 


-faith listed and assessed in the wrong 


subdistrict of a county cannot there- 
after be added as omitted property by 
the county officer empowered to make 
Such additions, it has nevertheless 
been held that, where, in another year, 
the property has been erroneously as- 
sessed in a totally different county, 
as to such year the listing and assess- 
ment is not sufficient to prevent the 
addition of the property as omitted 
property. Snakenberg v. Stein, 102 N. 
W. 533, 126 Iowa 650. 

32. Ala.—State v. Realty Loan Co., 
96 So. 613, 209 Ala. 559. 

Ill.—Warner v. Campbell, 87 N.E. 
853, 238 Ill. 630; Barkley v. Dale, 73 
N.E. 325, 213 Til. 614. 

Ind.—Riggs v. Sullivan County, 103 
N.E. 1075, 181 Ind. 172; Florer v. 
Sheridan, 36 N.E. 365, 137 Ind. 28, 23 
L.R.A. 278; Florer v. Sherwood, 28 N. 
E. 71, 128 Ind. 495; Williams v. Se- 
gur, 1 N.E. 707, 106 Ind. 368; Lake 
County v. Shedd, 125 N.E. 656, "72 Ind. 
App. 160; Donch v. Lake County, 30 
N.E. 204, 4 Ind.App. 374; Du Bois v. 
Lake County, 30 N.E. 206, 4 Ind.App. 
138; Woll v. Thomas, 27 N.E. 578, 
1 iInd.App. 232. See Parkison_ v. 
Thompson, 73 N.E. 109, 164 Ind. 
609; Reynolds v. Bowen, 37 N.E. 962, 
36 N.E. 756, 128 Ind. 434 (both recog- 
nizing rule). 

Towa.—Langhout v. First Nat. 
Bank, 183 N.W. 506, 191 Iowa 90d‘; 
Woodbury County v. Talley, 129 N. 
W. 967, 153 Iowa 28; Security Sav. 
Carroll, 103 N.W. 379, 128 
Iowa 230; German Sav. Bank v. Trow- 
bridge, 100 N.W. 333, 124 Iowa 514. 

Ky.—Ward v. Wentz, 113 S.W. 892, 
130 Ky. 705. 

Md.—Monticello Distilling Co. v. 
Baltimore, 45 A. 210, 90 Md. 416. 

Miss, —Oxford Bank v. Lafayette 
County, 29 So. 825, 79 Miss. 152. 

N.D.-—Marshall Wells Co. v. Foster 
County, 231 N.W. 542, 59 N.D. 599. 

Okl—-R. C. Jones Cotton Co. v. 
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able.®> 


State, 282 P. 622, 189 Okl. 212; State 
v. Cushing Grocery Co., 274 P. 876, 
1385 Okl. 186; Hamilton v. Interna- 
tional Bank of Haskell, 242 P. 858, 114 
Okl, 28 [foll Hamilton ‘v. Exchange 
Nat. Bank of Muskogee, 242 P. 860, 
114 OkKl. 30]; In re Assessment of 
Durant Nat. Bank, 230 P. 712, 107 Okl. 
65; J. W. Wolverton Hardware Co. v. 
Porter, 160 P. $06, 61 Okl. 171. 

See Whittlesey v. Clinton, 14 Conn. 
72 (holding that a board empowered 
to increase valuations, and also to 
add omitted property, and providing 
for imposition of a penalty in the 
latter case, did not authorize the 
board to impose a penalty, for un- 
derassessed property on its valua- 
tion’s being increased by the board); 
People v. New York Bd. of Super- 
visors, 16 N.Y. 424 [aff 29 Barb. 81] 
(recognizing rule). 

“The power to assess unassessed 
property is not a power to review and 
revise the valuation placed by some 
one else on that same property.” 
Monticello Distilling Co. v. Balti- 
more, 45 A. 210, 2138, 90 Md. 416. 

[a] Misdescription of acreage.— 
Where a tract of land was listed for 
assessment, but erroneously described 
as being of a less number of acres 
than it actually was, it was_held 
that the additional amount_could not 
thereafter be added and assessed as 
omitted property, the tract having 
been once assessed. Ludlow v. Wil- 
lich, 13 Ohio Dec. (Reprint) 571, 1 
Cine.Super. 315. 

Authority to increase valuations see 
infra § 1022. 

33. Ind.—Parkison v. Thompson, 
73 N.E. 109, 164 Ind. 609; Reynolds 
v. Bowen, 37 N.E. 962, 36 N.E. 756, 138 
Ind. 434. 

Iowa.—Lambe v. McCormick, 89 N. 
W. 241, 116 Iowa 169. 

Miss.—Adams v. People’s Bank, 66 
So. 407, 108 Miss. 346; Adams v. 
Clarke, 31 So. 216, 80 Miss. 134. 

N.Y.—People v. New York Bd. of 
BPC elecry, 16 N.Y. 424 [aff 20 Barb. 

81]. 


Tex. re erg Vv. Steen, (Civ.App.) 
293 S.W. 318. 

Caner Warner v. Campbell, 87 
N.E. 853, 238 Ill. 680 (holding that, 
where a taxpayer was once assessed 
for “credits” generally, such assess- 
ment precluded any further assess- 
ment for specific credits on the theory 
that that was merely the addition of 
omitted items, since the further as- 
sessment was "not in reality an addi- 
tion but an increase of valuation). 

[a] Credits (1) may be assessed, 
as omitted property, for back taxes 


in the same way aS any other prop-. 


erty where there has been a total 
failure to make any assessment what- 
ever for credits in prior years (Lam- 
brecht v. Wilson, 125 N.B. 267, 290 M11. 
547; Warner v. Campbell, 87 N.E. 853, 
238 Ill. 630; Sellars v. Barrett, 57 N 
BE. 422, 185 Ill. 466. But see Peonle 
v. Hunt, 142 NEM S552) (3h El a2. 99. 
“holding that prior decision that cred- 
its are not taxable binds the tax au- 
thorities, and the credits involved 
cannot thereafter be added as omit- 
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has been insufficient and the proposed assessment 
void ;** and, likewise, a listing and assessment in 
a totally different jurisdiction does not prevent its 
addition as omitted property by the authorities 
of the taxing district wherein the property was tax- 
The power to add omitted property con- 
fers no power on those to whom such authority is 
given, to make additions of such a nature as to 
charge any person with taxes on property neither 
owned nor claimed by him and as to whom it was 
known, before the addition was made, that he was 
not the owner;*° nor to add, as omitted, property 
which is not subject to be taxed.?7 

Addition of property exercise of assessing power. 
In placing omitted property on the assessment roll, 


ted property]), (2) a rule which has 
been extended to situations where an 
assessment of credits has in form 
been returned, but at a valuation so 
grossly out of proportion to the true 
value as to show that the return was 
fraudulent, and hence was, in its legal 
effect, void as an assessment (Lam- 
brecht v. Wilson, supra). (3) But 
they may not be added, according to 
some authority, where the item of 
eredits has been validly assessed in 
such years, regardless of whether or 
not the particular credits involved 
were included in making up the as- 
sessment. Warner v. Campbell, su- 
vra; Barkley v. Dale, 73 N.F. 325, 
213 Ill. 614. See Lambrecht v. Wilson, 
supra; Sellars v. Barrett, 57 N.E. 422, 
185 Ill. 466 (both reeognizing rule); 
People v. Hunt, 142 N.H. 522, 311 Tl. 
291 (dictum to same effect). (4) But 
there is other authority to the con- 
trary, holding omitted credits sub- 
ject to addition in the same manner 
as other items of personalty omitted. 
Parkison v. Thompson, 73 N.E. 109, 
164-Ind. 609; Lambe v. McCormick, 
89 N.W. 241, 116 Iowa 169; Adams v. 
Clarke, 31 So. 216, 80 Miss. 134. 

[b] Intention of assessors to as- 
sess all of the property of the tax- 
payer is immaterial, so far as affects 
the power of designated officials to 
add omitted property, the question be- 
ing simply as to whether they did 
assess it all, and the power of ad- 
dition existing as to any property not 
in fact assessed. Cumberland County 
Gas Co. v. Simmerman, 105 A. 805, 92 
N.J.Law 361 [aff 108 A. 925, 93 N.J. 
Law 455]. 

[ec] Money being always worth its 
value, if only a part of that belonging 
to a person is assessed, the remainder 
in value is to be considered as omit- 
ted property, and _ bringing the 
amount up to its full value is an ad- 
dition of omitted property, rather 
than the raising of that already as- 
sessed, and hence is within the au- 
thority of officers and boards au- 
thorized to add unassessed property. 
Reynolds v. Bowen, 37 N.E. 962, 36 
N.E. 756, 1388 Ind. 434. See Royce v. 
Jenney, 50 Iowa 676 (to same effect). 

{d] Royaity interest under oil 
lease, omitted from the taxpayer’s re- 
turn and the assessor’s valuation, as 
provided by Rev. St. (1925) art 7192, 
could be added to the value of the 
surface interest in the land by the re- 
viewing board, in order to arrive at 
the total taxable value of the land. 
Ferguson v. Stéen, (Tex.Civ.App.) 293 
S.W. 318. 

34. Blondel v. Woodbury County, 
212 N.W. 335, 203 Iowa 1099. 

35. Snakenberg v. Stein, 102 N.W. 
5338, 126 Iowa 650. 

36. State v. Ernst, 65 P. 7, 26 Nev. 

13 


87. Hamilton v. Haskell Interna- 
tional Bank, 242 P. 858, 114 Okl, 28 
{foll Hamilton v. Muskogee Exchange 
Nat. Bank, 242 P. 860, 114 Okl. 30]; 
South Nashville St. R. Co. v. Morrow, 
11 S.W. 348, 87 Tenn. 406, 2 L.R.A., 
853. 
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the board or officer designated for that purpose acts, 
it is held, as an assessing agency.*§ 

Circumstances insufficient to invalidate addition. 
The validity of the addition has been held not to 
be affected by the circumstance that the property 
added has been deducted from: the assessment of 
another person, even though such person did not 
appear before the board in compliance with stat- 
ute;?® moreover, it is not a sufficient objection to 
invalidate the addition that the taxpayer whose 
property is added has died*® or that the property 
added has been used up or destroyed*! subsequent 
to the time of omission, except where an express 
statutory provision to the contrary compels a con- 
trary result;*2 nor is the validity of the addition 
affected by the fact that, prior thereto, the taxpayer 
was not assessed for any property and his name 
did not appear on the assessment list at all,*® nor 
that the addition made by the authorized officer 
was made on the recommendation of a “tax ferret.’’*# 
Likewise, it has been held not to affect the validity 


38. State v. Bartholomew, 132. A. 
30, 108 Conn. 607; Reynolds v. Bow- 
en, 37 N.E. 962, 36 N.E. 756, 138 Ind. 
434; Council Bluffs First Nat. Bank 
v. Council Bluffs, 161 N.W. 706, 182 
Iowa 107; Beresheim v. Arnd, 90 N.W. 
506, 117 Iowa 83; Galusha v. Wendt, 
87 N.W. 512, 114 Iowa 597; Billing- 
hurst v. Spink, 58 N.W. 272, 5 S.w. 
84. See Langhout v.: Remsen First 
Nat. Bank, 183 N.W. 506, 191 Iowa 
957 (stating that it was not the leg- 
islative intent, in giving the county 
auditor power to add omitted proper- 
ty, to constitute him a reviewing of- 
ficer); Wright v. Pelton, 4 Ohio Dec. 
(Reprint) 499, 2 Cley.L.Rep. 266 (hold- 
ing that the board is not authorized 
to add for assessment any property 
not within the jurisdiction at the time 
the assessment list was made up); 
Chesapeake, etc., R. Co. v. State, 13 
Lea (Tenn.) 348 (holding that the 
valuation of property thus added is 
to be on the same basis as other val- 
uations at the time of assessments, 
the purpose being to assess it at its 
then existing value). 

{a] Power is administrative and 
ministerial rather than discretionary 
in nature, and the usual incidents of 
a power’s being ministerial exist as 
to the power to add omitted proper- 
ty. State v. Bartholomew, 132 A. 31, 
103 Conn. 607; People v. Webb, 100 N. 
BH. 224, 256 Ill. 364. 

[b] Board of review, when acting 
in the exercise of its statutory au- 
thorization to add omitted property, 
is not exercising its ordinary func- 
tions of an agency for the review and 
correction of assessments, but is act- 
ing under independent authority un- 
der a power of like nature to that 
confided to the assessors. State v. 
Bartholomew, 132 A. 31, 103 Conn. 607. 

[ec] Failure to conform to proce- 
dure required of assessor in the as- 
sessment of property by the officials 
authorized to add omitted property 
does not invalidate their action, where 
the statute does not direct them to 
follow that method of’ assessment 
when they make additions. In're Sea- 
man, 113 N.W. 354, 135 Iowa 543. See 
Council Bluffs First Nat. Bank vy. 
Council Bluffs, 161 N.W. 706, 182 Iowa 
107 (where a reviewing board, having 
the further authority to assess omit- 
ted property, expresses approval of 
a void assessment by the assessor, the 
assessment is sustainable as a valid 
original assessment of omitted prop- 

-erty, even though the action of the 
board took the form of, and in its be- 
lief consisted of, approval of, the as- 
sessor’s report). But see Carney v. 
People, 71 N.E. 365, 368, 210 Ill. 434 
, (where it was said that “the board 
of review, in making assessments, is 
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of the addition that the omitted property added 


consists of the estate of an insolvent, in the hands 


of a receiver.*® 


required to proceed as an assessor 
would’). 

39. Sanford’s Appeal, 54 A. 739, 75 
Conn, 590. 


40. State ex rel. Howard v. Tim- 
brook’s Estate, 144 S.W. 843, 240 Mo. 
226; Fidelity Trust Co. v. Essex 
County Bd. of Taxation, 100 A. 334, 90 
N.J.Law 51; Van Hoozer v. Myers, 
224 P. 977, -98 Okl, 243; Gamble v. 
Patrick, 99 P..640, 22 Okl. 915, 18 Ann, 
Cas. 348; Bogue v. Laughlin, 136 N. 
W. 606, 149 Wis. 271, 40 L.R.A.N.S. 
927, Ann.Cas.1913C 1367. But see 
State v. Eberhard, 95 N.W. 1115, 90 
Minn. 120 (recognizing the rule as ap- 
plying in case of omitted realty, but 
holding that the death of the owner 
of omitted personalty terminates the 
authority of the designated officer to 
make the addition). 


41. Shelby County vy. Mississippi, 
rie R..Co., 1 S.W. 32, 16 Lea (Tenn.) 
401. 


42. People v. Sears, 176 N.E. 273, 
344 Ill. 389. 


43. Horton v. Driskell, 77 P. 354, 
13 Wyo. 66. 


44. Montgomery v. Marshall Coun- 
ty, 129 N.W. 329, 152 Iowa 161. 

45. Bond v. Moore, 132 N.E. 777, 
300 El. 32. 


46. Morgan v. Messenger, 101 N.W. 
127, 125 Iowa 247. 

47. Ind—Hunter Stone Co. v. 
Woodard, 53 N.E. 947, 152 Ind. 474. 

Iowa.—Talley v. Brown, 125 N.W. 
ee 253, 146 Iowa 360, 140 Am.S.R. 

Miss.—Adams v. People’s Bank, 66 
So. 407, 108 Miss. 346.~ 

Neb.—Radium Hospital v. Green- 
leaf, 223 N.W. 667, 118 Neb. 136. 

Or.—Oregon, ete. Mortg. Sav. Bank 
Vv. Jordan,s17)P. 3621;: 16) Or, 113. 

S.D.—Grigsby v. Minnehaha Coun- 
ty, 62 N.W.: 105, 6 S.D. 492. 

“By taxable property withheld is 
meant property held or kept from 
being entered on the assessment roll: 
This may have been done by the per- 
son owning or controlling the prop- 
erty, whose duty it was to assist the 
assessor, or by that officer in not list- 
ing property to which his attention 
was directed. As the duty of enter- 
ing on the assessment roll devolves 
on the assessor, there is as much rea- 
son for saying that the language of 
the. statute applies to him as to the 
person whose property is assessed. 
The statute does not undertake to 
point out who may be at fault im 
withholding from assessment, but 
plainly covers all property voluntari- 
ly or purposely not listed on the roll. 
- . . The evil to be remedied was 
the escape of property from taxation 


The fact that tle addition is ac- 


tually entered by an agent of the officer authorized 
to make the addition, and not by such officer di- 
rectly, does not invalidate the addition, where such 
addition is made with the approval and under the 
supervision of such officer.*® 

Omission by act of taxing agency. Officers or 
boards authorized to act in this connection may, in 
the absence of statutory limitations to the contrary, 
add property whose omission is due to the fault of 
the primary assessing officers as well as that omit- 
ted by reason of the fault of the taxpayer.*7 
fact that an assessment has been passed on by a 
reviewing board does not, it is held, preclude the of- 
ficer or board authorized to make additions of omit- 
ted property from exercising that power by adding 
property not included in the assessment as reviewed 
and corrected.*® 
nal has decided that property is not taxable, a 


The 


However, where a superior tribu- 


because of being omitted from the 
tax lists. Prior to its -enactment 
there was no remedy after the tax 
lists had been completed, and such as 
was afforded prior thereto was in- 
adequate. The manifest design was 
to provide an adequate remedy by 
which all omitted property might be 
subjected to its proper share of the 
public burdens. . . . The primary 
duty of assessing is imposed on the 
assessor and board of review. That 
any property may have escaped their 
notice, or been purposely omitted by 
the assessor and not brought to the 
attention of the board of review, does 
not render such property any the less 
taxable, nor relieve its owner of his 
obligation to bear his proportional 
share of the governmental burdens. 
In dealing with vast amounts and va- 
rieties of valuables, omission of con- 
siderable is inevitable. If such omis- 
sion is discovered within a reasonable 
time, it ought not to escape taxation. 
To meet such a contingency, the duty 
of asseSsing omitted property is im- 
posed on the county auditor and 
treasurer.” Talley v. Brown, supra. 

[a] Errors in assessment roll._— 
Where the taxpayer correctly returns 
his property in his verified list to the 
assessor but the assessment roll re- 
turned by the latter to the board of 
review fails to list some of the prop- 
erty of the taxpayer, the property 
thus omitted by the assessor in mak- 
ing up the roll is property omitted 
from the assessment and hence is 
subject to be added by the duly au- 
thorized officer or board as omitted 
property, since the receiving of the 
list by the assessor is not the assess- 
ment, which occurs only when the 
items are set down in the assessment 
roll. Oregon, etce., Mortg. Sav. Bank 
v. Jordan, 17 P. 621, 16_Or. 113. 

{[b] Property wrongfully stricken 
by lower board, from the assessment 
list, on the mistaken supposition that 
it is exempt, may be added again by 
a higher board vested with the au- 
thority to add omitted property. 
Grigsby v. Minnehaha County, 62 N. 
W. 105, 6 S.D. 492. But see Marsh v. 
Bowen, 12 Abb.N.Cas. (N.Y.) 1 (hold- 
ing that “omitted” property, which a 
board was authorized to add, did not 
include property which had been con- 
sidered by the assessors and left un- 
assessed by them, even though their 
determination was erroneous, and 
that consequently addition of such 
property by the board was a nullity). 

48. Talley v. Brown, 125 N.W. 248, 
146 Towa 360, 140 Am.S.R. 282; 
Adams vy. People’s Bank, 66 So. 407, 
108 Miss. 346; Gager v. Prout, 26 N. 
E. 1018, 48 OhioSt. 89. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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subordinate board or officer, although vested with 
the general power to add omitted property, has no 
Jurisdiction to take any steps looking to the addi- 
tion for assessment of property thus declared not 


to be taxable.*® 


Construction of statutes authorizing additions. In 
the construction of statutes with reference to the 
authority of officers or boards to add omitted prop- 
erty, the rule has been declared, contrary to the prin- 
ciples of construction generally applicable to the 
‘statutory powers of such agencies,*® that such stat- 
utes should be construed liberally in aid of the 


taxing power.®1 


[§ 1018] (b) Addition and Assessment for Prior 
Years. Authority to assess property because of its 


49. State v. Fox, 177 N.E. 652, 39 
OhioApp. 465. See Baltimore, etc., R. 
Co..v.. Oregon Tp., 84 N.B. 529, 170 
Ind. 300 [aff (Ind.App.) 81 N.E. 105] 
(to same effect); Cleveland, ete., R. 
Courw Ensley, 89 N.E. 607, 44 Ind.App. 
538 (holding that, where property in 
fact located in one district was as- 
sessed for taxation in another by a 
superior tribunal and thereby with- 
drawn from the assessment of the 
piace of its true location, the inferior 
boards or officers of the latter, gen- 
erally authorized to add omitted prop- 
erty, could not so act with reference 
to the particular property involved): 

“Property declared nontaxable by 
a tribunal on which authority to de- 
cide has been conferred is not omit- 
ted property within the meaning of 
the law for it has been adjudged oth- 
erwise.” . Talley v. Brown, 125 N.W. 
sees 254, 146 Iowa 360, 140 Am.S.R. 


50. Construction of statutes defin- 
ing authority of reviewing boards 
and officers generally see supra § 1015 
text and notes 48—52. 

51. Reynolds v. Bowen, 37 N.E. 
962, 36 N.BE. 756, 138 Ind. 434; Balti- 
more, ete., R. Co. v. Wicomico Coun- 
ty, 48 A. 853, 93 Md. 113. See Robb 
v. Robinson, 24 N.W. 15, 66 lowa 500 
(to same effect). 

{a] Beason for rule.—The power 
to add property is in nature a power 
of assessment and hence within the 
scope of the construction applicable 
to assessing bodies and powers. 
Reynolds v. Bowen, 37 N.E. 962, 36 
N.E. 756, 138 Ind. 434. 

52. Parkinson v. Jasper County 
Tel. Co., 67 N.E. 471, 31 Ind.App. 135; 
Pierson v. Minnehaha County, 134 N. 
W. 212, 28 S.D. 534, 38 L.R.A.N.S. 261. 
And see cases infra notes 55, 56. _ 

[a] Construction is favored lim- 
iting the power of addition to omis- 
sions of the current year and deny- 
ing it as to omissions for prior years. 
Parkinson v. Jasper County Tel. Co., 
67 N.E. 471, 31 Ind.App. 135. 

53. Ala.—State v. Doster-North- 
ington Drug Co., 71 So. 427, 196 Ala. 
447. 

Tll.—Lambrecht v. Wilson, 125 N.E. 
267, 290 Ill. 547. People v. Webb, 100 
N.E. 224, 256 Ill. 364; People v. Na- 
tional Box Co., 93 N.E. 778, 248 Ill. 
141; Warner v. Campbell, 87 N.E. 
853, 238 Tll. 630; Sellars v. Barrett, 
57 N.E. 422, 185 Ill. 466; People v. 
Sellars, 53 N.E. 545, 179 Ill. 170. 

Ky.—Louisville & J. Ferry Co. v. 
Com., 57 S.W. 624, 108 Ky. 717, 22 Ky. 
L. 446, 480 [rev on_other grounds 23 
S.Ct. 468, 468, 188 U.S. 385, 399, 47 L. 
Ed. 513, 519]. 

Miss.— Robertson v. U. S. Nursery 
Co., 83 So. 307, 121 Miss. 14; Adams 
v. People’s Bank, 66 So. 407, 108 Miss. 
346; unica County v. Tate, 29 So. 
74, 78 Miss. 294. : Eh 

Mont.—Butte & Superior Mining Co. 
vy. Mcintyre, 229 P. 730, 71 Mont. 254. 

N.M.— Southern Pac. Ry. Co. v. 
State, 284 P. 117, 34 N.M. 479. 

N.C.—Carstarphen v. Plymouth, 118 
S.E. 905, 186 N.C. 90. 

Ohio.—Pittsburg, ete, R. Co. v. 
Clark County Treasurer, 85 N.E. 49, 
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omission from taxation in previous years must be 
derived from some statute, and, in the absence of 
a statutory provision conferring it, such an exten- 
sion of the general power to add omitted property 
is not recognized.” 
statutes empowering officers or boards to add omit- 
ted property to the assessment list. have been held 
not to be restricted in operation to the taxes of 
the current year but to authorize the assessment. of 
back taxes for former years on such property, in 
like manner and to the same extent as additions for 
the current year are authorized,®* subject, however, 


The provisions of some of the 


to such further regulations and limitations as may 


78 OhioSt. 227; Rheinboldt v. Raine, 
39 N.E. 145, 52 OhioSt. 160 [aff 6 Ohio 
Cir.Ct. 544, 3 OhioCir.Dee. 577]; Gag- 
er v. Prout, 26 N.E. 10138, 48 OhioSt. 
89; Luken vy. Staley, 8 OhioDec. (Re- 
print), .320, 7 Cinc.L. Bul. 96; Patton 
v. Commercial Bank, 10 OhioS.&C.P. 
321,..7 OQOhioN.P. 401; . Cincinnati 
Southern R. Co. v. Roth, 13 OhioN.P. 
N.S. 683. See Yost v. Maumee Brew- 
ing Co., 20 OhioCir.Ct. 26, 10 OhioCir. 
Dec. 693 (dictum to same effect); 
Ludlow v. Willich, 13 OhioDec. (Re- 
print) 571, 1 Cine.Super. 315 (recog- 
nizing the rule, but holding that the 
power was taken away by limitations 
on the power of addition generally). 

Okl.—Van Hoozer v. Myers, 224 P. 
977, 98 Okl. 243; Anderson vy. Ritter- 
busch, 98 P. 1002, 22 Okl. 761. 

Va.—Thornhill Wagon Co. v. Com., 
131 S.E. 445, 144 Va. 194; Union Tan- 
ning Co. v. Com., 96 S.E. 780, 123 Va. 
610. 

And see cases infra this note; 
note 54. 

[a] In Iowa (1) the county treas- 
urer’s power to add omitted property, 
under Code (1897) § 1398, exists as to 
assessments for the preceding five 
years (In re Seaman, 113 N.W. 354, 
135 Iowa 543; Beresheim v: Arnd, 90 
N.W. 506, 117 Iowa 83; Lambe v. Mc- 
Cormick, 89 N.W. 241, 116 Iowa 169; 
Galusha v. Wendt, 87 N.W. 512, 114 
Iowa 597. See Thornburg v. Cardell, 
98 N.W. 791, 95 N.W. 239, 123 Iowa 
313 [stating the rule as to the time 
from which the five-year limitation 
on the treasurer’s power begins to 
run]), (2) but that of the county 
auditor, under Acts 28th Gen. Assem. 
ce 47, has been said to extend only to 
the current tax year (Thornburg vy. 
Cardell, supra; Mead v. Story County, 
93 N.W. 88, 119 Iowa 69. See Lang- 
hout v. Remsen First Nat. Bank, 1383 
N.W. 506, 191 Iowa 957 [dictum to 
same effect]; Jewett v. Foote, 93 N. 
W. 364, 119 Iowa 359 [holding that 
the auditor’s power to add omitted 
property does not authorize back as- 
sessments for an indefinite time, and 
suggesting that such power is limited 
to the current list, but holding that 


and 


/at any rate it extends no further back 
‘than does the analogous power of 


the treasurer to make additions]); 
(3) but this distinction has now been 
rejected and the latter official’s power 
in this regard held to be as extensive 
as that of the former (Blondel v. 
Woodbury County, 212 N.W. 3385, 203 
Iowa 1099). ; 

[b] “Current year,” as used in a 
statute authorizing the county audi- 
tor on discovery of any omitted real 
estate to add to the taxes of a “cur- 
rent year” the taxes which have been 
omitted for the preceding years, 
means the “current tax year,” and not 
the “current calendar year.” Pitts- 
burg, etce.,, R. Co. v. Clark County 
Treasurer, 85 N.B. 49, 78 OhioSt. 227. 

54. See cases infra this note. 

[a] Rule applied.—(1) Where a 
designated officer is by statute em- 
powered to enter lands omitted from 
the tax books on such books for the 
succeeding year and to add to the tax- 
es of the current year the taxes of 


be specifically declared and made applicable to such - 
addition of back assessments.°* 


Under other stat- 


each and every preceding year in 
which such lands have escaped tax- - 
ation, the statute presupposes the ex- 
istence of a lawful assessment for tre 
current year and, in the absence of 
such assessment, no addition of the 
taxes for prior years can be made. 
St. Louis, etc., R. Co. v. Miller County, 
55 S.W. 926, 67 Ark. 498. (2) A coun- 
ty treasurer, being authorized to add 
omitted property ‘at any time within 
five years from the date at which 
such assessment should have been 
made,’ cannot make such addition 
after the expiration of five years from 
the time thus fixed in the statute. 
Thornburg v. Cardell, 98 N.W. 791, 
95 N.W. 239, 123 Iowa 313. (3) Where 
the statute particularly specifies a 
time prior to which the designated 
officer may not go in adding back 
taxes On omitted property, he can- 
not exercise his power of addition as 
to any time prior to ‘this statutory 
limitation, as for instance, where he 
is limited to the time since the last 
decennial assessment or change of 
ownership of the property. Neave 
Bldg. Co. v. Brooks, 9 OhioCir.Ct. 151, 
6 OhioCir.Dec. 280. See Luken vy. 
Staley, 8 OhioDec. (Reprint) 320, ‘7 
Cine.L.Bul. 96 (recognizing the rule, 
but holding that the taxpayer must 
show affirmatively that circumstanc- 
es barring the right have intervened). 
(4) Where the authority to back- 
assess is given only where a false 
return has been made, while the au- 
thority to add omitted property of 
the current year is given as to an 
incorrect return, the omitted proper- 
ty as to which false return has been 
made for prior years may be added, 
while that as to which, in the same 
list, the return was not ‘‘false” with- 
in the meaning of the law, but in- 
correct only, may be added for the 
current year alone. Patton vy. Com- 
mercial Bank, 10 OhioS.&C.P. 321, 7 
OhioN.P. 401. (5) ‘Under Acts (1918) 
ec 254, restricting assessments of 
omitted property to the three years 
preceding ascertainment thereof, and 
providing that nothing contained 
therein shall defeat any assessment 
or any suit or action made or com- 
menced prior to the date on which 
that act shall become effective, an 
assessment of omitted property by 
examiner of records prior to taking 
effect of the act on which, as reduced 
by board of review, a tax was extend- 
ed and paid, does not authorize fur- 
ther assessment of omitted property 
for the same years thereafter, be- 
cause “assessments” does not mean 
assessments completed and made ef- 
fective, and the subject of ‘‘com- 
menced” is ‘suit or action,” and not 
“assessments.” Commonwealth vy. De- 
ford Co., 120 S.E. 281, 137 Va. 542. 

[b] Limitations on back assess- 
ment of property of individuals have 
no application to the property of mu- 
nicipalities which, if omitted in prior 
years, may be added despite such 
limitation. Cincinnati Southern R. 
Co. v. Roth, 13 OhioN.P.N.S. 633. 

[c] Limitations as to personalty, 
prescribing a certain limitation on the 
number of prior years for which it 
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utes, however, it has been held that the power of 
addition of any, or of particular, property by the 
designated officer or board is limited to property 
omitted for the current year, without any power 
to add for omissions prior thereto;®> and it has 
even been held that, where such a limitation exists 
by statute, an unauthorized attempted addition for 
prior years renders the whole addition void, even 
as to additions made for the current year;°® but 
there is other authority to the contrary.>? 
Omissions prior to adoption of statute. <A stat- 
ute granting authority to include back taxes for 
prior years in the addition of omitted property will 
not, it has been held, be construed as retroactive, 
but should be given a prospective operation only,®® 
unless a contrary legislative intent is manifested 
by the terms of the statute.5® So, also, where ad- 
dition for an unlimited number of prior years has 
been authorized, it is held that a statute limiting 
the power to a stated number of prior years will, in 
the absence of a contrary legislative intent, be held 
to operate prospectively only, on future additions, 
and not retrospectively, on additions already made.®° 
[§ 1019] (c) Directing Assessor To Assess. In 
some jurisdictions, especially those where the re- 
may be added as omitted property, 


TAXATION 


See Patton v. Commercial Bank, 


[§§ 1018-1019 


viewing board lacks authority to make an original 
assessment of property which it discovers to have 
been omitted from the roll, there are statutes pro- 
viding that it may direct the assessor to assess such 
property,®! and, under such statutes, the board, even 
though not vested with power itself to add, may 
effectively direct that an addition be made, the lat- 
ter being bound in such case to make the addition 
thus directed.*2 However, it has been held, under 
such a statute, that a direction to add property to 
the assessment of one who neither is nor claims to 
be the owner thereof is unauthorized and void.°* 
When, despite the statute, the board makes the ad- 
dition itself rather than merely directing it to be 
made, it has been held that such action is a mere 
irregularity and may be waived by the taxpayer.®* 
Even in the absence of any statutory grant of pow- 
er to the board, regarding omitted property, it has 
been held that an addition made by the assessor is 
not invalid because he complied thereby with an 
order of the board, since the added assessment is 
not that of the board but is his own act;®® but the 
board, under such circumstances, has no real au- 
thority to direct an addition and, where such di- 
rection is in conflict with rules for assessment pre- 
10} v. Los Angeles County, (Cal.) O42 Pe 


have no avplication to realty. South- 
ern Pac. R. Co. v. State, 284 P. 117, 34 
N.M. 479. 

55. Douglas County v. Lane, 90 P. 
1092, 76 Kan. 12; Baltimore, etc:, R. 
Co. vy. Wicomico County, 48 A. 853, 93 
Md. 113; State v. Pulliam, 135 S.W. 
443, 233 Mo. 229. See Ashland Coun- 
ty v. Knight, 108 N.W. 208, 129 Wis. 
63 (holding that a statute authorizing 
“re-assessment” of omitted pruperty 
did not give authority to add proper- 
ty assessed in prior years, but as to 
which the assessment had been set 
aside as illegal and void, especially 
in view of another statutory provision 
expressly dealing with reassessment 
in cases where the original assess- 
ment was void). Compare Otis v. 
Boyd, 8 Lea (Tenn.) 679 (holding the 
statutory power of a collector to add 
omitted prorerty not to extend to the 
exercise of such power as to omis- 
sions for years anterior to his elec- 
tion and qualification, but to be lim- 
ited to the year for which he. was 
elected). ; 

[a] In Indiana (1) under-the for- 
mer statute, it was held that the of- 
ficers authorized to add omitted prop- 
erty were limited in exerciSing the 
power to the current year and could 
not add to the assessment list prop- 
erty omitted in prior years (Hennel 
v. Vanderburgh County, 31 N.E. 462, 
132 Ind. 32; McKeen v. Haskell, 8 
N.E. 901, 108 Ind. 97; Lang v. Clapp, 
2 -N.H. 197, 103 Ind. 17; Hamilton v. 
Amsden, 88 Ind. 304; Scott v. 
Knightstown, 84 Ind. 108; State v. 
Howard, 80 Ind. 466; Stockman vy. 
Robbins, 80 Ind. 195), (2) but, the 
statute having been altered, the au- 
thority of such officers has been held 
under such subsequent statute to be 
broad enough to authorize the addi- 
tion of property omitted in prior years 
(Parkison v. Thompson, 73 N.E. 109, 
164 Ind. 609; Crowder v. Riggs, 53 
N.E. 1019, 153 Ind. 158; Reynolds v. 
Bowen, 36 N.E. 756, 37 N.E. 962, 138 
Ind. 434); (3) however, even under 
the later statute, the power was con- 
fined to the officers designated and 
might not be exercised by the state 
board of tax commissioners, to whom 
no such authority was given (Parkin- 
son v. Jasper County Tel. Co., 67 N.E. 
471, 21 Ind.App. 135). 

56. Douglas County v. Lane, 90 P. 
1092, 76 Kan. 12. 

57. Baltimore, etc., R. Co. v. Wico- 
mico County, 48 A. 853, 93 Md. 113. 


OhioS.&C.P. 321, 7 OhioN.P. 401 (al- | 437; 
lowing taxes for the current year 
even as to items attempted without 
authority to be added for prior years). 

58. Hennel v. Vanderburgh Coun- 
ty, 31 N.B. 462; 132 Ind. 32; Lang=—v. 
Clapp, 2 N.E. 197, 103 Ind. 17; Shelby 
County v. Mississippi. etc., R. Co., 16 
Lea (Tenn.) 401, 1 S.W. 32. See Mer- 
cantile Nat. Bank v, Lander, 109 F 
24> aft? 118, BI 785, > 558 1C. iA.) 15213) 
(holding that a decision reversing a 
prior decision as to the validity of 
omissions is not to be given a retro- 
active operation so as to permit of 
the addition for assessment of prop- 
erty omitted before the later deci- 
sion). 

Constitutionality of 
provisions for addition of omitted 
property for prior years see Constitu- 
tional Law § 783 text and notes 78-80. 

59. Beresheim v. Arnd, 90 N.W. 
506, 117 Iowa 83; Lambe v. McCor- 
mick, 89 N.W. 241, 116 Iowa 169; Ga- 
lusha v. Wendt, 87 N.W. 512, 114 Iowa 
597; Gager v. Prout, 26 N.H. 1013, 48 
OhioSt. 89; Luken vy. Staley, 8 Ohio 
Dec. (Reprint) 320, 7 Cinc.L.Bul. 96. 
See Butte, ete., Min. Co. v. McIn- 
tyre, 229 P. 730, 71 Mont. 254 (holding 
an assessing board entitled to add 
property omitted in years before the 
statutory power to do so was given, 
not on the ground that its authority 
was given retroactively, but for the 
reason that the taxpayer remained 
liable for taxes on omitted property, 
and hence addition of such property 
involved only a prospective operation 
of the statute). 

60. Shelby County v. Mississippi, 
Cheers Co., 16 Lea (Tenn.) 401,1S 


61. See statutory provisions; 
cases infra note 62 

[a] Constitutionalhty.—Such a 
statute does not conflict with con- 
stitutional provisions defining the 
powers and duties of reviewing 
boards and not giving the power to 
cause property to be added to the 
assessment list, since it merely ex- 
tends the power and duty of the as- 
sessor. Security Sav. Bank & Trust 
Co. v. Los Angeles County, (Cal.) 34 
P. 437; Farmers’, etc., Bank vy. Los 
Angeles Bd. of Equalization, 32 P. 
312, 97 Cal. 318; Murphy v. Lincoln 
County Bd. of HEnualization, 59 P. 
715, 7 Idaho 745. 

62. Hampson y. Dysart, 53 P. 581, 
6 Ariz. 98; Security Sav. Bank, ete. 


and 


retroactive. 


Farmers’, etc., Bank v. Los An- 
geles Bd. of Equalization, 97 Cal. 318, 
32 P. 312; Inland Lumber, etc., Co. v. 
Thompson, 83 P. 933, 11 Idaho 508, 114 
Am.S.R. 274, 7 Ann.Cas. 862; Murphy 
v. Lincoln County Bd. of Equalization, 
59 P. 715, 7 Idaho 745; Cosier v. Mc- 
Millan, 56 P. 965, 22 Mont. 484, 490. 
See People v. Reynolds, 28 Cal. 108 
(dictum to same effect); State v. 
Holcomb. 106 P. 1020, 81 Kan. 879, 28 
L.R.A.N.S. 251 (holding that, where 
both a reviewing board and an offi- 
cer were authorized to add omitted 
property, and where the board, hav- 
ing failed to add such property when 
considéring the assessment, later di- 
rected the officer to add the property, 
following such direction, the officer 
was under a duty to make the addi- 
tion); Western Ranches, Ltd., v. Cus- 
ter County, 72 P. 659, 28 Mont. 278 
(recognizing rule). 

“Phe function... ofa¢at 24x) hehe 
board . . . is to require the 
assessor to assess taxable property 
which has escaped taxation, and to 
direct that official to make the proper 
entry upon the assessment book. The 
board itself should not make the as- 
sessment, its power being to equalize 
after an assessment has been made 
as directed by the assessor.’”’ Cosier 
v. McMillan, supra. 

[a] Board does not exercise as- 
sessorial power in giving such direc- 
tions. Farmers’, etc., Bank v. Los 
Angeles Bd. of Equalization, 32 P. 312, 
97 Cal. 318; Murphy v. Lincoln Coun- 


.ty Bd. of Equalization, 59 P. 715, 6 


Idaho 745. 

[b] Fact of omission is a matter 
to be determined by the board. Se- 
curity Sav. Bank & Trust Co. v. Los 
Angeles County, (Cal.) 34 BP. 487; 
Farmers’, etc., Bank v. Los Angeles 
Bat of Equalization, 32 P. 312, 97 Cal. 

[c] Specification of valne of the 
property omitted, contained in the 
board’s direction to assess, does not 
invalidate such direction to the as- 
sessor. Security Sav. Bank & Trust 
Co. v., Los Angeles County, (Cal.) 34 
P. 437; Farmers’ ete., Bank v. Los 
Angeles Bd. of Equalization, 32 P. 
So, Oe Caley Boise 


Pie State v. Ernst, 65 P. 7, 25 Nev. 
64. Cosier vy. McMillan, 56 P. 965, 


22 Mont. 484. 

65. Connor vy. Waxahachie, (Tex.) 
13 S.W. 30; Ferris v. Kimble, 12 S.W. 
689, 75 Tex. 476. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


onl 9. ed 
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scribed by an officer charged by law with the duty 
of instructing the assessors as to how assessments 
are to be made, a change in consequence of the 
board’s direction is void.*® 

Direction to amanuensis. Where an officer or 
board is authorized to add omitted property, the au- 
thority includes the power to direct another per- 
son to make the correction, as amanuensis for the 
officer or body primarily vested with power, in which 
case such person’s action is not officially his but 
is officially the action of those directing him, and 
valid to the same extent as if made directly by 
them.°? 

[§ 1020] (8) Remission of Tax and Striking Off 
Names or Property.°® In the absence of statutory 
provisions conferring power to cancel or set aside 
taxes, no such authority is vested in an officer or 
reviewing board,®® and any action under such an 
assumed power is a total nullity without any effect 
on the assessment.7® Similarly, where limited au- 
thority is given, the power exists only within the 
limitations prescribed by statute, as where stip- 
ulated conditions precedent have been fulfilled; 
or, where the power is given with respect to improp- 
er assessments of a designated class or character, 
the particular tax whose cancellation is sought must 
fall within the enumerated classes.‘? The power 
to refund a tax once paid conferred by statute7® 
has been held not to carry with it by implication 


66. Cook v. Galveston, etc., R. Co., 
24 S.W. 544, 5 Tex.Civ.App. 644. 

67. People v. Schoonover, 62 N.Y.S. 
180, 47 App.Div. 278 [rev 57 N.Y.S. 
498, 26 Misc. 576, and aff 60 N.E. 1118, | taxes affected. 


46 Cal. 523. 
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or non-action of the collector but its 
power to remit is limited to those 
cases where the collector has made 
affidavit that he cannot collect the 
People v. Ashbury, 
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the power to cancel the tax before payment;’* nor 
does the power to correct clerical errors in the as- 
sessment enable those empowered to make such cor- 
rection to cancel or strike off taxes.7° Statutory 
provisions with reference to the remission of taxes 
on assessments made by the assessor have been held 
to have no application to assessments of omitted 
property by other officers or boards authorized to 
add such property for assessment.7* A board au- 
thorized to deduct certain of the taxpayer’s debts 
from his assessment cannot deduct debts of any 
kind other than that described.77\ In a number of 
jurisdictions there are statutory provisions empow- 
ering designated officers or boards to cancel, strike 
off, or remit taxes in certain instances, or on certain 
grounds which are sometimes specified by the stat- 
utes granting the authority.78 Where such provi- 
sions exist, the officers or boards named have power 
to cancel taxes under such circumstances and to 
such an extent as is provided by statute,7® as, for 
instance, in cases of double taxation®® or taxation 
of exempt property,*! or where a party has been 
assessed for property which he does not own and 
for which he is therefore not liable.82 Where a 
board is vested with the duty to extend the taxes 
on the roll and is empowered to correct any errors 
in its own action, it has been held that the power 
is given to cancel taxes wrongfully extended.83 As ° 
to particular assessments, such as supplemental as- 


83 Conn. 493. 

78. See statutory provisions; and 
cases supra notes 71, 72, 76; and 
passim infra this section. 

79. See cases infra this note; and 


166 N.Y. 629]. 

Mode of making corrections gen- 
erally see infra § 1049. 

68. Setting aside assessment by 
court see infra §§ 1078, 1145-1154. 

69. People v. San Francisco, 50 
Cal. 282; People v. Ashbury, 44 Cal. 
616; People v..San Francisco, 44 Cal. 
613; Davis v. Burnett, 13 S.W. 613, 
77 Tex. 4; Galveston County v. Gal- 
veston Gas Co., 10 S.W. 583, 72 Tex. 
509. See Krembs v. City of Merrill, 
197 N.W. 818, 183 Wis. 241 (holding 
that the board of review cannot pass 
on the taxability of property, except 
in a prima facie way by putting it on 
the tax roll). And see cases infra 
notes 70, 74, 75. 

[a] Board of arbitrators, on which 
power is conferred with respect to 
questions of valuation only, has no 
power to deduct anything from an 
assessment on the basis that the item 
deducted represents exempt property 
and is not subject to taxation. State 
v. Board of Assessors, 30 La.Ann. 261. 

[b] Striking names from the list 
of taxable polls has been held not 
within the power of the reviewing 
board unless specifically conferred on 
it, and it has been held further that 
no such power is given by provisions 
authorizing the board to “correct and 
add to the assessments returned” and 
to make “additions to and corrections 
of the assessment list,’ nor is such 
power to be implied from a provision 
making it unlawful for the board to 
take from the assessment the name 
of any person “legally” appearing 
thereon, the implication of power to 
remove those illegally appearing be- 
ing confined to names which the 
court, on consideration of the deiin- 
quent list, has ordered stricken, 
Biggs v. Buckingham, 23 A. 858, 6 
Del.Ch. 267. 


“70. People v. Ashbury, 44 Cal. 616. 
71. People v. Ashbury, 46 Cal. 523. 
[a] Where, upon collector’s. affi- 


davit of uncollectibility of taxes the 
board is authorized to strike off and 
cancel an assessment, the board can- 
not act without regard to the action 


72. In re Assessment of El Reno 
First Nat. Bank, 166 P. 883, 64 Okl. 
208; Portland Univ. v. Multnomah 
County, 50) P.. 532, 31 Or. 498. And 
see cases infra note 76. 

{a] hus, where the board was 
empowered by statute to correct the 
assessment if property was assessed 
more than once or in the name of a 
person not the owner, it had no au- 
thority to determine that particular 
property was exempt and to strike it 
as such from the assessment. In re 
Assessment of First Nat. Bank of El 
Reno, 166 P. 883, 64 Okl. 208; Port- 
land Univ. v. Multnomah County, 50 
P. 532, 3h,.Or, 498. 

73. Refunding taxes after collec- 
tion-see infra §§ 1254-1257. 

74, Buffalo Mut. Gaslight» Co. v. 
Erie County, 39 N.E. 86, 144 N.Y. 228. 

75. Hermance v. Ulster County, 71 


N.Y. 481,.5 N.Y.Wkly.Dig. 575 [aff 
10 Hun 545]; In re Trustees of Delhi, 
124 N.Y.S. 487, 139 App.Div. 412; 


State v. Montgomery County, 31 Ohio 
Sty 2a. 

76. Kirkwood v. Ford, 56 P. 411, 
34 Or. 552. 

{a] Illustration.—A statute (Hill 
Annot. L. § 2832), requiring the sher- 
iff to remit taxes when any person 
shows by affidavit that he has been 
assessed on property not belonging 
to him, appearing in connection with 
provisions relative to the primary as- 
sessment, has no reference to an as- 
sessment of omitted property added 
by the board, and the taxpayer is not 
entitled. to a remission by the sheriff 
on affidavit made, in such case. Kirk- 
wood v. Ford, 56 P. 411, 34 Or. 552. 

77. Cheney v. Hssex, 76 A. 1098, 
83 Conn. 493. 

[a] Rule applied.—A board of re- 
lief could not deduct from a taxpay- 
er’s list of taxable property a debt due 
a bank when the debt was not such 
a one as to be within Gen. St. (1902) 
§ 2349, authorizing deduction of the 
amount of a debt when the amount 
can be added to the creditor’s list. 
Cheney v. Town of Essex, 76 A. 1098, 
\ 


notés 80-82. 


[a] Effect of constitutional or 
statutory provisions respecting ex- 
emptions.—A constitutional provision 
(Const. [1874] art 9 § 1), providing 
that all taxes shall be uniform on 
the same class of subjects and shall 
be levied and collected under general 
laws, but the general assembly may 
exempt from taxation public property 
used for public purposes, actual plac- 
es of religious worship, places of 
burial not used or held for private or 
corporate profit, and institutions of 
purely public charity, and that all 
laws exempting from taxation other 
than the property above enumerated 
shall be void, and a statute pursuant 
thereto (Act May 14, 1874 {P. L. p 
158]), providing that certain proper- 
ty falling within the general classes 
enumerated in Const. art 9 § 1 be ex- 
empted from taxation have been held 
not to repeal a prior statute (Act 
April 15, 1834 [P. L. p 509] § 48), pro- 
viding that the commissioners of the 
proper county and the supervisors of 
the poor of the proper township shall 
at all times make abatements or ex- 
onerations for mistakes, indigent per- 
sons, unceded lands, ete., as to them 
shall appear just and reasonable. In 
re Walker’s Appeal, 44 Pa.Super. 145. 

80. Howcott v. Smart, 63 So. 281, 
133 La. 681; Lynchburg v. Taylor, 
157 S.E. \718, 156 Va. 73. See Mis- 
soula First Nat. Bank v. Bailey, 39 
P. 83, 15 Mont. 301 (dictum to same 
effect). 

81. Altschul v. Gittings, 86 F. 200; 
State Land Settlement Board v. Hen- 
derson, 241 P. 560, 197 Cal. 470; Jer- 
sey City v. Tax Bd. of Equalization, 
65 A. 903, 74 N.J.Law 382. See Mis- 
soula First Nat. Bank v. Bailey, 389 
P. 88, 15 Mont. 801 (dictum to same 
effect); State v. Drexel, 107 N.W. 
110, 75 Neb. 751 (recognizing rule). 

€2. Missoula First Nat. Bank y, 
Bailey, 39 P. 83, 15 Mont. 301. 


83. Buffalo Mut. Gaslight Co. v. 
Brie County, 39 N.H. 86, i144 N.Y. 
228. 
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sessments, which the board is, by statute, given the 
power to discharge, the board has full power of 
remission or cancellation.’ It has been held that, 
although the statutory terms merely provide that 
the board “may” cancel the tax, nevertheless wheth- 
er it shall be canceled is not discretionary matter, 
but the board is under a duty to cancel, where the 
circumstances are such as bring a tax within the 
situation covered by the statute.*® It has been held 
that a board empowered both to adjust valuations 
and to discharge taxes does not exhaust its powers 
by granting a reduction of valuation, and may sub- 
sequently reconsider the assessment and cancel the 
tax.86 Even though the power to strike exempt 
property from the assessment is given, an attempt 
to strike off property not in fact exempt is not sus- 
tainable under such power.5? The power to remit 
taxes, when conferred by statute, gives no author- 
ity to the person or body thus empowered to re- 
duce the valuation of the property.*® It has been 
held that, where a certain officer is authorized by 
statute to remit taxes up to a certain amount, above 
which he is required to act with other designated 
officials as a board for remission, the authority of 
the board is no different, save as to the matter of 
jurisdictional amount, than is that of the ‘officer 
when acting alone.*® : 

[§ 1021] c. Change of Valuation or Amount of 

84. 


392. 
85. City of Los Angeles v. Board 


State v. Ormsby County, 7 Nev. 
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county boards in counties under town- 
ship organization, and in counties not 


at eee, Bata: | 
: 4 


~ £8. 1020-1021 


Tax—(1) In General. In many of the states where 


‘boards for the review and correction of assessments 


are established, the statutes creating such boards 
and defining their powers confer on them the au- 
thority to adjust, correct, or change, by additiow 
or subtraction, the valuations returned by the as- 
sessing authorities;?° and pursuant to such provi- 
sions, the power of such boards to equalize or change 
valuations, either by adding or subtracting, has 
been recognized and declared in general terms by 
the courts;1 while, in other cases, limiting their 
statements more strictly to the relief sought in the 
particular case, the courts have affirmed and en- 
forced the boards’ powers to change valuations in 
so far as such changes involved the raising of val- 
uations,®? or their lowering.®? Unless the powers 
conferred on the board are limited by a reference 
to the powers possessed by assessors, the board’s 
authority to change valuations is not limited by the 
assessors’ powers in that respect.®°* It is held that, 
in exercising this power of the alteration of valua- 
tions, the board is not so much to consider the meth- 
ods of the assessor in reaching his conclusions as 
it is to consider the result of the assessment as re- 
turned.°® It is the duty of the boards, under such 
provisions, to place their own valuations on prop- 
erty®® and they are not limited to valuations stated 


47 Cal. 646. 
of arbitrators.—Per- 


Houghton v. Austin, 
[b] Board 


of Sup’rs of Mono County, 292 P. 539, 
108 Cal.App. 655. 
86. State v. 

Nev. 392. 

87. Grigsby v. Minnehaha County, 
62 N.W. 105, 6 S.D. 492. 

88. Black v. Hagerty, 54 N.E. 527, 
60 OhioSt. 551 [aff 16 OhioCir.Ct. 255, 
9 OhioCir.Dec. 93]. 

gs9. Black v. Hagerty, supra. 

90. See statutory provisions; and 
cases passim infra this section and §§ 
1022; 1028. 

91. U.S.—Apartments Bldg. Co. v. 
Smiley, 26 F.(2d) 469 [aff 32 F.(2d) 
142]. 

Ariz.—Arizona Copper Co. v. State, 
137 P. 417, 15 Ariz. 9 [error dism 35 
S.Ct. 937, 238 U.S. 611, 59 L.Ed. 1489]; 
Hampson v. Dysart, 53 P. 581, 6 Ariz. 


98. 

Conn.—Bradley v. New Haven, 48 
A. 960, 73 Conn. 646. See State v. 
Fyler, 48 Conn. 145 (dictum to same 
effect). 

Fla.—Cooey v. Johnson, 117 So. 111, 
95 Fla. 946. 

Ga.—Collier v. Morrow, 15 S.E. 768, 
90 Ga. 148. ) 

Tll—Morel v. Masalski, 164 N.E. 
205, 333 Ill. 41; People v. Keogh, 137 
N.E. 816, 306 Ill. 323; People v. St. 
Louis Bridge Co.) 118 N.E. 22, 281 111. 
462; Barkley v. Dale, 73 N.E. 325, 
213 Ill. 614. 

Kan.—Pomeroy Coal Co. v. Emlen, 
24 RP. 340, 44 Kan. 117; Braden v. 
Union Trust Co., 25 Kan. 362. 

La.—Haynes v. Ouachita Parish, 71 
So. 244, 139 La. 101. 
~  Miss.—Wray v. Cleveland State 
Bank, 98 So. 442, 184 Miss. 41. See 
State v. Board of Sup’rs of Noxubee 
County, 111 So. 594, 146 Miss. 345 
(holding that Hemingway Code § 6946, 
authorizing a board to change valua- 
tions was not impliedly repealed by 
L. [1916] c 98 § 6, declaring that 
a property valuation as made under 
that chapter shall be the fixed legal 
valuation for taxation). 

Neb.—State v. Karr, 90 N.W. 298, 
64 Neb. 514. See McGee v. State, 49 
N.W. 220, 32 Neb. 149 (considering 
and discussing the power ito change 
valuations of township boards, of 


Ormsby County, 7 


under township organization). 


Nev.—State v. Meyers, 46 P. 51, 23. 


Nev. 274. 

N.J.—Washington Tp. in Mercer 
County v. Mercer County Board of 
Taxation, 89 A. 1028, 85 N.J.Law 547. 

Ohio.—State v. Morris, 59 N.E. 226, 
63 OhioSt. 496; Mitchell v. Franklin 
County, 25 OhioSt. 1438; Gazlay v. 
Humphreys, 7 OhioDec. (Reprint) 102, 
1 Cine.L.Bul. 114. 

Or.—Shumway v. Baker County, 3 
Or. 246. 

Pa.—Rees v. City of Erie, 90 A. 58, 
243 Pa. 189; Williamson’s Estate, 26 
A. 246, 153 Pa. 508 [mod 1 Pa.Dist. 
159, 11 Pa.Co. 235]; In re Assess- 
ment of Irwin Basin Coal Lands, 17 
Pa.Dist. 825. 

Tenn.—State Nat. Bank v. Mem- 
phis, 94 S.W. 606, 116 Tenn. 641, 7 
L.R.A.N.S. 663. 

Utah.—State v. Armstrong, 56 P. 
1076, 19 Utah 117. See State v. Thom- 
as, 50 P. 616, 16 Utah 88 (dictum to 
same effect). 

Wash.—Stimson Timber Co. v. Ma- 
aoe County, 192 P. 994, 112 Wash. 

Wis.—State v. Lawler, 79 N.W. 777, 
103 Wis. 460; State v. Gaylord, 41 
N.W. 518, 73 Wis. 306; Cramer v. Mil- 
waukee, 18 Wis. 257. 

See Lyman v. Howe, 42 S.W. 830, 
64 Ark. 436 (recognizing the rule, but 
holding that authority is not thereby 
given a board to place a valuation on 
property listed by the assessor but 
without any valuation placed there- 
on); People v. Schoonover, 62 N.Y.S. 
180, 47 App.Div. 278 [rev on other 
grounds, 57 N.Y.S. 498, 26 Misc. 576 
and aff 60 N.E. 1118, 166 N.Y. 629] 
(discussing the power of a local board 
under a special charter to aiter val- 
uations). 

[a] Im California it has been held 
that, in view of the political history 
of the state and the circumstances 
Surrounding the adoption of the con- 
stitution, the statutory grant to a 
state board, of the power to change 
valuations for assessment is uncon- 
stitutional under the clause providing 
for election of assessors locally, and 
that hence the boards possess no pow- 
er to change assessed valuations. 


sons selected under Code § 840 to do - 


justice touching the true assessment 
of property for taxation had power 
to fix the assessment at the true val- 
uation of the property, whether that 
was less than the amount at which 
it had been returned by the taxpayer, 
or more than the amount at which it 
had been placed by the assessor, the 
scheme of the statute being not mere- 
ly an arbitration but a substitution of 
persons to ascertain true value, with- 
out reference to either prior estimate 
of valuation. Collier v. Morrow, 15 
S.E. 768, 90 Ga. 148. 

[c] Death of taxpayer has been 
held to terminate the power of the 
board to change the valuation of such 
taxpayer’s property. Williamson’s 
Estate, 26 A. 246, 153 Pa. 508 [mod 
1 Pa.Dist. 159; 11 PaiCo. 235]: 

92. See cases passim infra § 1022. 

93. See cases passim infra § 1023. 

94. People v. Keogh, 137 N.E. 816, 
306 Ill. 323. 

95. State v..Karr, 90 N.W. 298, 64 
Neb. 514. 

96. State v. Sloss-Sheffield Steel, 
etc., Co., 50 So. 366, 162 Ala. 234; 
Bradley v. New Haven, 48 A. 960, 73 
Conn. 646; Haynes v. Ouachita Par- 
ish, 71 So. 244, 139 La. 101; Lowell 
v. Middlesex County, 25 N.E. 469, 152 
Mass. 372, 9 L.R.A. 356. 

[a] In Idaho the county board of 
equalization, being a constitutional 
body for the review and correction of 
assessments, is not subject to having 
its decisions as to the valuation of 
property ‘overridden by the state tax 
commissioners, a purely statutory 
body, since the legislature had no 
power to infringe on the rights of a 
constitutional board by rendering its 
decisions subject to be controlled by 
those of a statutory body. Blomquist 
v. Board of Com’rs of Bannock Coun- 
ty, 1387 P. 174, -25 Idaho 284, 

[b] Mere confirmation of a change 
in valuation 
be made by taxing authorities pos- 
sessing no authority to make it has 
been held insufficient to constitute an 
alteration of the valuation by the 
board, even though it could, in the 
exercise of its own judgment, have 
made the change in question. People 


For later cases, developments and changes in the law see Annotations, same title and section number. ° 
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§ 1021] 


by the assessors or taxpayers ;°7 however, they must 
comply with and may not disturb the aggregate 
valuations established by competent authority,?® 
their power being limited under some statutes to 
raising or lowering valuations of specifie items or 
individual assessments of property within a class, 
without the further right to change the valuation 
of any class as a whole or of the whole assessment 
roll;®® and, where a board is specially constituted 
to deal with a particular kind of property assessed 
separately, it may not change the aggregate valua- 
tion of, nor specifie valuations within, that assess- 
ment, with reference to property otherwise assessed, 
so as to bring such valuations into line with those 
on such other property, but is confined to revalua- 
tion of the several items of the separate assessment 
with, each other. 

Requirement of uniformity as limit on power. In 
making changes of valuation, reviewing boards are 
held to be limited to the requirement of equality 
and uniformity, and their alterations must be such 
as preserve or secure conformity of the valuations 
with that requirement;* and, further, where a par- 
ticular uniform basis of valuation, such as the ac- 
tual full value or some percentage or proportion 
thereof, is prescribed by statute, the board is under 
the duty of making alterations so as to secure val- 
uation on the basis thus provided. 

What valuations may be changed. Unless altered 
by some constitutional or statutory provision to the 
contrary,* where the power is given generally or 
is in terms conferred as to any or all property, the 
power to change valuations exists regardless of the 
nature of the property involved,® and, similarly, 
where the power is given generally as to personal 
property, the board may change valuations what- 
ever the nature of the personalty involved. How- 
ever, where the constitution or statutes specially 


v. Keogh, 137 N.E. 816, 306 Ill. 
97. Rees v. City of Erie, 90 A. 
243 Pa. 189; State v. Gaylord, 41 N. 


323. 
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[a] Blanket alteration of assessed 
8, | valuations on property separately as- 8. 
sessed to equalize and adjust such 


[61 C.J.] 807 
provide for the separate assessment and review of 
some classes of property, withdrawing them from 
the general system of taxation and confiding their 
taxation exclusively to distinct agencies, boards vest- 
ed with the power of review and correction gen- 
erally are without authority to change any of the 
valuations specially established by. the appropriate 
agencies ;* while boards authorized to change the 
valuations of such separately assessed property are 
limited to acting on and altering valuations of prop- 
erty falling within the class thus separately provid- 
ed for by statute.6 Where the power of alteration 
is given only as to valuations made later than a 
certain designated time or than the performance of 
described action, valuations prior thereto are not 
subject to be changed.® The power to alter valua- 
tions, other circumstances being such as to permit 
of its exercise, has been held not to be restricted to 
changing valuations made by assessors but to extend | 
as well to valuations established at some prior time 
by the board itself ;1° but such rehearing and reval- 
uation cannot be had at a meeting subsequent to 
the time fixed by law for the board’s action to be- 
come final.+1 

Change by items or en masse. According to some 
authority, the board, in altering valuations, is not 
confined to changing the value for taxation of spe- 
cific items of property but may raise or lower the 
eross amount of an individual taxpayer’s assess- 
ment in the aggregate, at least where the assess- 
ment as originally returned was not itemized 312 but 
it has been held that, where an itemized assessment 
is before the board, its power to alter valuations is 
limited to changing the valuation of the items and 
does not extend to a general change of the aggre- 
gate valuation with no allotment of the changes to 
particular items.1% 

Changes of periodical general assessment durin 


141 N.E. 738, 310 Ill. 259. 
Lynchburg v. Taylor, 157 S.E. 
718, 156 Va. 78. See Bowman-Hicks 


. 518, 73 Wis. 306. i 
Baas Ratio of valuation establish- 
ed by assessors is not controlling on 
the reviewing board, at least where 
the latter considers and alters val- 
uations generally throughout the 
whole assessment district. Rees v. 
City of Erie, 90 A. 58, 243 Pa. 189. 

[b]. Special valuation list for New 
Haven, as provided by Spec. L. (1895) 
p 578, as amended by L. (1897) p 1180 
and L. (1899) p 175, is not binding on 
the board of relief in the determina- 
tion of the valuation to be placed on 
property. Bradley v. New Haven, 48 
A. 960, 73 Conn. 646. _ 

[ec] Tax commissioner’s “reas- 
sessment” of undervalued property, 
preliminary to consideration by the 
commissioners’ court, is not binding 
on the latter body, which acts inde- 
pendently of such “reassessment. 
State v. pl ee arg earnw ad ae etc., Co., 

So. 366, 162 Ala. 234. 
2s Taylor v. State, 83 So. 810, 121 
Miss. 771. And see cases infra notes 


i. « 
9949. Wells v. State Bd. of Equaliza- 
tion, 56 Cal. 194; Anderson v. Inger- 
soll, 62 Miss. 73; First Trust Co.:0f 
St. Joseph v. Wells, (Mo.) 23 S.W. 
(24) 108; State -v. Dirckx, (Mo.) 
11 S.W.(2d). 38. < 

Horizontal increase of valuations 
see infra § 1022 text and notes 43-50. 

“Action, when taken, must be con- 
fined to the increase or reduction in 
reference to individual assessments 
as distinguished from those of the 
county at large.’ Anderson v. Inger- 
soll, 62 Miss. 73, 75. 

1. Lynchburg v. Taylor, 157 S.E. 
718, 156 Va. 73. 


valuations with those resulting from 
the general assessment was beyond 
the power of the board established to 
deal with the separate assessments, 
and void. Lynchburg vy. Taylor, 157 
S.E. 718, 156 Va. 73. 

2. In re Assessment of Irwin Basin 
Coal Lands, 17 Pa.Dist. 825. 

Requirement of equality and uni- 
oe of taxes generally see supra 

29-69. 

3. In re Assessment of Irwin Ba- 
sin Coal Lands, 17 Pa.Dist. 825. 

4. See infra text and notes 7-9. 

5. Braden v. Union Trust Co., 25 


Kan. 362; State v. Meyers, 46 P. 51, 
23 Nev. 274. 
[a] Railroad property.—Braden 


vy. Union Trust Co., 25 Kan. 362. 

6. State v. Gaylord, 41 N.W. 518, 
73 Wis. 306. 

fa]  Credits.—State v. Gaylord, 41 
N.W. 518, 73 Wis. 306. 

7. Dickinson v. Housley, 197 S.W. 
BRETT SO) LAr 259" People. .v. saera— 
mento County, 59 Cal. 321; Pensacola 
vy. Louisville,-etc., R. Co., 21 Fla, 492; 
Tuckerton R. Co. v. State Bd. of As- 
sessors, 67 A. 69, 75 N.J.Law 157 [aff 
72 A. 861, 77 N.J.Law 614]. 

[a] County clerk, under L. (1919). 
p 724 § 214, requiring county clerks 
to distribute the assessed value of 
railroad track and rolling stock as 
certified by the tax commission, to the 
several towns, cities, etc., in’ their 
counties, and to ‘‘extend taxes against 
such values,” has no authority to in- 
crease the amount of property or the 
assessed value certified to him by the 
commission. \People v. Louisville & 
N.-R. Co., 142 N.H. 450, 811 Ill. 115; 
People v. Baltimore & O. S. W. R. Co., 


Lumber Co. vy. Oden, 86 So. 313, 147 
La. 870 (holding that the board of 
state affairs, a body intrusted with 
duties as to valuation for state tax- 
es, possessed no authority to ehange 
an assessment for local taxation, .as 
increased by order of the police jury, 
sitting as a board of reviewers). 

9. Sudderth v. Brittain, 76° N.C. 
548. And see cases infra note 11. 

10. Lowell v. Middlesex County, 25 
N.E. 469, 152 Mass. 372, 9 L.R.A. 356; 
State v. Grow, 105 N.W. 898, 74 Neb. 
850. See State v. Fisher, 108 N.W. 
206, 129 Wis. 57 (sustaining the va- 
lidity of an increased valuation on 
property whose valuation had there- 
tofore been reduced by the board). 
But see State v. Yavapai County, 127 
P. 727, 14 Ariz. 222 (holding that, the 
board’s power of alteration: under, the 
statute being limited to reducing val- 
uations at its July meeting, and to 
raising them at the August meet- 
ing, an attempted further reduction 
in August of a valuation resulting 
from a reduction in July was invalid, 
and stating that the power of recon- 
sideration by the board of its action 
does not exist unless expressly giv- 
en by statute). 

11. Sparkman vy. State, 71 So. 34, 
71 Fla. 210. 

Time and place for action by hoartl 
see infra §§ 1025, 1026. 

12. Cramer v. Milwaukee, 18 Wis. 
257. 

13. Nashville Lumber Co. v. How- 
ard County, 115 S.W. 936, 89 Ark. 53; 
Saline County v. Hughes, 105 S.W. 
577, 84 Ark. 347; People v. National 
Plate Glass Co., 164 N.H. 170, 3382 Ill. 
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continuance of period. In a number of Jjurisdic- 
tions there are statutes providing for a periodical 
general assessment of property and further provid- 
ing that the valuations then placed on property shall, 
to a certain extent, be taken as the valuation for 
assessment purposes until the next periodical as- 
sessment, save as certain described changes in the 
condition of the property shall authorize a change 
of the valuations;!* and, where there are such stat- 
utes, the existence and extent of power in the re- 
viewing boards to alter valuations between the times 
when periodical assessments are made depend on 
Similarly, where by 
statute a particular assessment is approved and the 
valuation thereby adopted is declared to be the ba- 
sis of assessment for a certain number of years, 
except for subsequent changes according to law, it 
has been held that a reviewing board cannot alter 
the valuation of property as fixed by such assess- 
ment during the period for which the assessment 
However, although assessments 


the terms of the statutes.1® 


was approved.*® 


599; Weber v. Baird, 70 N.E. 231, 208 
Ill. 209. if 

14. See statutory provisions; and 
see cases infra note 15 

15. See cases infra this note. 

fa] Im Illinois (1) under the Act 
Febr. 25, 1898 (Hurd Rev. St. [1901] 
p 1494) it was held that the boards 
of review, to the same extent as the 
assessors, were powerless to alter the 
valuations fixed on the periodical gen- 
eral assessment intermediate the 
periodical assessments, save for such 
causes as were specified in the stat- 
ute itself, with reference to new con- 
struction, flood, fire, and the like (Cro- 
zer v. People, 69 N.E. 489, 206 Ill. 
464), (2) but, the statute having been 
amended by Acts (1905) p 362, it has 
been held, by virtue of the amend- 
ment, that the limitations imposed on 
the power to change valuations have 
no reference to the powers of the 
boards of review, which may, in any 
year, alter or change the valuation, 
even though such change be made by 
the board intermediate the periodical 
general assessments (Morel v. Masal- 
ski, 164 N.B. 205, 333 Ill. 41; People 
v. Keogh, 137 N.E. 816, 306 Ill. 323; 
People v. St. Louis Merchants’ Bridge 
Co., 118 N.B. 733, 282 Ill. 408; People 
v. St. Louis Bridge Co:, 118 N.E. 22, 
281 Ill. 462 [overr Feople v. St. Louis, 
etc., R. Co., 82 N.E. 305, 230 Ill. 61]), 
(3) and that this power of alteration 
is exercisable by the boards in both 
those counties having over one hun- 
dred and twenty-five thousand pop- 
ulation and those counties having a 
smaller population (People v. St. 
Louis Bridge Co., supra). 

[b] In Mississippi (1) under Code 
(1892) §§ 3799-3804, the assessment 
of realty is made every four years, 
becoming the fixed and determined 
valuation of lands for taxation for the 
ensuing four-year period, subject to 
change by the board for enumerated 
causes in any of the four years, but, 
under such statute, the valuations 
ean be changed only for the causes 
and in the specified cases enumerated 
in the statute (Hancock County v. 
Simmons, 38 So. 38387, 86 Miss. 30; 
Forsdick v. Quitman County, 25 So. 
294), (2) although, where a case is 
made out which falls within the stat- 
utory enumeration, the board may al- 
ter valuations in an _ intermediate 
year (Wayne County v. Mobile, etc., 
R. Co., 56 So. 173, 99 Miss. 845). 

[c] In Ohio (1) under statutes pro- 
viding for decennial assessment and 
equalization of realty, and for annual 
boards, with full powers to alter the 
value of personalty, but confined, as 
to realty, by the requirement that ag- 
gregate valuations shall not be lower- 


TAX ATION 


ed, nor any valuations changed save 
in cases where certain specified kinds 
of alterations of the premises have 
occurred, or to correct gross inequal- 
ity, it has been held that, while the 
annual boards: of review have ample 
power to change assessed valuations 
where there has been such a change 
in conditions as falls within one of 
the classes specified by the statute 
(Davies v. National Land, etc., Co., 
81 N.E.~ 755, 76 OhioSt. 407 [aff 29 
OhioCir.Ct. 334]; State v. Raine, 25 
N.E. 54, 47 OhioSt. 447; Johnson v. 
Lacey, 30 OhioCir.Ct. 619; Black v. 
Hagerty, 16 OhioCir.Ct. 255, 9 Ohio 
Cir.Dec. 93 [aff 54 N.E. 527, 60 Ohio 
St. 551]), (2) or where there has 
been gross inequality in the valua- 
tions as of the time of the decennial 
assessment (Davies v. National Land, 
etc., Co., supra; State v. Raine, su- 
pra), (3) there is no power in such 
boards to make alterations in the ab- 
sence of such designated changes in 
condition of the property or of gross 
inequality of the character described 
(Davies v. National Land, etc., Co., 
supra; Gaylord v. Hubbard, 46 N.E. 
66, 56 OhioSt. 25; State v. Raine, su- 
pra; Black v. Hagerty, 16 OhioCir.Ct. 
255, 9 OhioCir.Dec. 93 [aff 54 N.E. 527, 
60 OhioSt. 551]. But see Gazlay v. 
Humphreys, 7 OhicoDec. (Reprint) 
102, 1 Cine.L.Bul. 114 [holding ‘that, 
subject to the prohibition of decreas- 
ing the aggregate, the annual boards 
of review may make such changes in 
valuation of individual assessments 
by the decennial taxing bodies as 
they see fit]), (4) save for such 
changes as are necessary to preserve 
without diminution the aggregate val- 
uation established by the decennial 
assessment (Davies v. National Land, 
etc., Co., supra; State v. Raine, su- 
pra; Black v. Hagerty, supra). (5) 
A mere change in the value of prop- 
erty throughout a whole locality, or 
of certain property, during the con- 
tinuance of the decennial assessment, 
will not authorize the board to alter 
the valuations for assessment (Davies 
v. National Land, etc., Co.), (6) and 
this is true, even though the process 
of change during the decade may re- 
sult in gross inequalities between as- 
sessed valuations, thé board’s author- 
ity under that provision being limited 
to such inequalities as existed on the 
completion of the decennial appraise- 
ment and listing (Davies v. National 
Land, etc., Co., supra). (7) The 
change in valuation to be made in 
case one of the specified changes in 
the condition of the property has in- 
tervened is within the discretion of 
the board. Black v. Hagerty, supra. 

[d] In Pennsylvania (1) under 
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are made periodically to continue for a definite time, 
if the power to change valuations given in general 
terms to the board is unrestricted by any specific 
limitations regarding such continuing assessment, 
such power of alteration is the same in any year 
and the board may make alterations in any inter- 
mediate year subject only to the general limitations 
on the power of alteration.'7 

Charge for limited time. 
power to change valuations, a reviewing board may 
not limit the\change to a stated time only and, if 
it purports to do so, the attempted time limitation 
being void, the changed valuation will take effect 
and continue until a subsequent valid alteration by 
competent authority.+® 

Effect of invalid alteration. 
attempts to alter a valuation but the change made 
is invalid, the valuation placed on the property 
before the attempted change remains the one at 
which the property is to be assessed.!® 


Although possessing 


If a board or officer 


statutes providing for a triennial as- 
sessment of real estate, 4nd giving 
power to the county commissioners to 
alter the valuation between assess- 
ment periods for specified changes in 
the condition of the property, except 
as alterations of valuation may be 
made for the causes specified, the tri- 
ennial assessment is to remain at an 
undisturbed valuation for the three- 
year period. Appeal of Central Penn- 
sylvania Lumber Co., 81 A. 204, 232 
Pa. 191 [aff 37 Pa.Co. 605, 20 Pa.Dist. 
167]; Beechwood Improvement Co.’s 
Appeal, 12 Pa.Dist. 430. (2) And, 
further, the restriction of the board’s 
power to increase or 
tions, when the periodical assessment 
has definitely been completed, is no 
greater in the year in which the peri- 
odical assessments are made than in 
the intervening years. Ferguson v: 
Lycoming County, 8 Pa.Co. 667. 

[e] In Washington, under a stat- 
ute (Remington Code § 9101), pro- 
viding for assessment of real estate 
in even numbered years and that “in 
each odd numbered year the valua- 
tion of each tract for taxation shall 
be the same as the valuation thereof 
as equalized . . . in the preceding 
year,’ such statement appearing, 
however, in conjunction only with 
provisions relative to assessors, and 
a further statute (Remington Code 
§ 9200), providing for an annual meet- 
ing of the board at which it shall 
have power to change valuations, the 
power of the board to alter real estate 
valuations is the same in the odd- 
numbered as in the even-numbéred 
years. Grays Harbor Co. v. Grays 
Harbor Co., 196 P. 589, 115 Wash. 210 
{foll Harbor Land Co. v. Grays Har- 
ee County, 196 P. 591, 115 Wash. 


16. Cannon “Mfg. Co. v. Cabarrus 
ao Com’rs, 112 S.E. 250, 183 N. 


(SS é 

17. Kansas Flour Mills Co. v. Fos- 
ter, 227 P. 339, 116 Kan. 528. 

18. People v. Keogh, 137 N.E. 816, 
306 Ill. 323. : 

19. Ill—People yv. Goldberg, 163 
N.E. 781, 332 Ill. 346; People v. Taus- 
Sig, 162 N.H. 111, 330 Dl. 606; St. 
Louis Merchants’ Bridge Co. v. Hisele, 
104 _N.E. 1013, 263 Ill. f 

Mo.—State v. Dungan, 177 S.W, 
604, 265 Mo. 353. ‘ 

Neb.—Grant v. Bartholomew, 78 N. 
W. 314, 57 Neb. 573 [mod 80 N.W. 
45, 58 Neb. 839]; Kittle v. Shervin, 
7 N.W. 861, 11 Neb. 65. 

Ohio.—Black v. Hagerty, 16 Ohio 
Cir.Ct. 255, 9 OhioCir.Dec. 93 [aff 54 
N.E. 527, 60 OhioSt. 551]. 

Wash.—Byram v. Thurston County, 
251 P. 103, 141 Wash. 28 [mod 252 P. 
943, 141 Wash. 28]. 


For later cases, developments and changes 1n the law see Annotations, same title and section number, 
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[§ 1022] (2) Increase of Valuation or Tax.2° A 
reviewing board or officer is not empowered to in- 
crease valuations for assessment unless authorized 
In a few jurisdictions the 
powers of reviewing boards have been declared not 


to do so by statute.?1 


to be extended, by the prevailing 
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increasing of valuations ;22 


20. Cross references: 
Increase: 
By restoration of amounts deducted 
See supra § 1016 text and notes 


Of Renee OM as incident to power 
of: 
Correction see infra § 1016 text 
and notes 98, 99. 
Reassessment see infra § 1024 
text and note 37. 
Power: 

Of appellate boards to increase 
valuations see infra § 1051. 

To increase valuations of assessed 
property under provisions as to 
addition of omitted property see 
supra § 1017 text and note 32. 

21. Leach vy. Blakely, 34 Vt. 134. 
And see cases infra this note; and 
note 22. 

[a] Annual board of equalization 
of railroads, intrusted by Rev. St. §§ 
2811, 2812, with the duty to equalize 
the values of railroad companies as 
fixed by the county auditors by add- 
ing to the valuation of such compa- 
nies as may have been undervalued, 
and deducting from the valuation of 
such as have been overvalued, not, 
however, reducing the aggregate, does 
not possess authority to increase val- 
uations at its unlimited discretion but 
merely to adjust and equalize valua- 
tions among the several companies. 
State v. Annual State Bd. of Equaliza- 
tion, 63 N.E. 68, 65 OhioSt. 544. 

[b] Auditor has been held not em- 
powered to raise valuations for as- 
sessment, that power having been ex- 
elusively confided to the reviewing 
board. Riggs v. Sullivan County, 103 
N.E. 1075, 181 Ind. 172; Board of Com- 
missioners vy. Senn, 20 N.E. 276, 117 
Ind. 410;. Humphreys v. Safe Deposit 
Co., 29 OhioSt. 608 [aff 5 OhioDec. 
(Reprint) 464, 6 Cinc.L.Bul. 79]. See 
Powell v. Durr, 9 OhioApp. 237 (hold- 
ing that the power given the auditor 
under the Parrett-Whittemore Law §§ 
2, 3 [106 OhioL. 246], was merely su- 
pervisory and did not authorize him 
to increase valuations). 

[c] Comptroller general has no 
authority, under Gen. St. §§ 247, 254, 
261, to direct an increase in the valua- 
tion of assessed property, and the act 
of the auditor in entering an increas- 
ed valuation pursuant to such a di- 
rection is void. State v. Cromer, 14 
S.E. 493, 35 S.C. 213. : 

[d] County clerk having been giv- 
eh no authority by statute to alter 
assessed valuations, an attempted in- 
crease of valuation by him was a 
nullity. State ex rel. Teare v. Dun- 
_gan, 177 S.W. 604, 265 Mo. 353. 

[e] County treasurer has no au- 
thority, under Comp. St. (1921) § 9798, 
to inerease valuations on grossly un- 
-dervalued property, that power being 
exclusively confided to the primary 
- assessing officers. In re Assessment 
of Durant Nat. Bank, 230 P. 712, 107 
Okl. 65. 

[f] State board of tax. commis- 
sioners, under Rev. St. (1894) § 8408 
et seq, had no original jurisdiction 
to increase the valuation of property 
generally. Eaton v. Union County 
Nat. Bank, 40 N.E. 668, 141 Ind. 136; 
Cummings v. Stark, 34 N.H. 444, 138 
Ind. 94; Jones v. Rushville Nat. 
Bank, 37 N.E. 338, 138 Ind. 87_[foll 
Hauck v. Terre Haute First Nat. Bank, 
37 N.E. 593, 138 Ind. 700; Conzman 


but it is now commonly 
provided by statute that the boards of review or 
designated officers may raise or increase valuations 
for assessment,?* or that the boards or officers may 


TAXATION 


statutes, to the. 


kinds or classes 


v. Terre Haute Brewing Co., 37 N.E. 
593, 138 Ind. 696; Conzman v. Terre 
Haute First Nat. Bank, 87 N.E. 392, 


137 Ind. 698; Hauck v. Terre Haute 
Brewing Co., 37 N.E. 392, 137 Ind. 
698]; Seymour First Nat. Bank v. 


Brodhecker, 37 N.E. 340, 137 Ind. 693. 

22. Lowell v. Middlesex County, 16 
N.E. 8, 146 Mass. 403; Lowell v. 
Middlesex County, 3 Allen (Mass.) 
546; Oregon Steam Nav. Co. v. Wasco 
County, 2 Or. 206; Leach v. Blakely, 
34 Vt. 134. i 

23. See statutory provisions; and 
cases passim infra this section. 

24. See statutory provisions; and 
cases passim this section and passim 
Supra § 1021. 

25. U.S.—Lander v. Mercantile 
Bank, 22 S.Ct. 908, 186 U.S. 458, 46 L. 
Ed. 1247 [rev on other grounds 105 F. 
809, 45 C.C.A. 66 (rev on other 
grounds 98 F. 465)]. 

Ala.—State v. Sloss-Sheffield Steel 
& Iron Co., 162 Ala. 234, 50 So. 366; 
Ex p. Howard-Harrison Iron Co., 30 
So. 400, 130 Ala. 185. 
_Ariz.—Hampson v. Dysart, 53 P. 
581, 6 Ariz. 98. 

Ark.—Drew County Timber Co. v. 
Cleveland County Bd. of Equalization, 
187 S.W. 942, 124 Ark. 569; Saline 
County v. Hughes, 105 S.W. 577, 84 
Ark. 347; Ex p. Ft. Smith, ete., Bridge 
Co.. 36 S.W. 1060, 62 Ark. 461. 

Cal. Whiting Finance Co. vy. Hop- 
kins, 249 P. 853, 199 Cal. 428. See Los 
Angeles v. Los Angeles City Water- 
works Co., 49 Cal. 638 (recognizing 
rule). 

Conn.—Whittelsey v.- Clinton, 14 
Conn. 72. 

Idaho.—Overland Co. v. Utter, 257 
P. 480, 44 Idaho 385. 

Ill.—People vy. Schlitz Transfer Co., 
164 N.E. 702, 333 Ill. 333; People v. 
National Plate Glass Co., 164 N.E. 170, 
332 Ill. 599; People v. St. Louis 
Bridge Co., 118 N.E. 22, 281 Ill. 462; 
robes yv. Baird, 70 N.E. 231, 208 Ill. 


Ind.—Nicholson vy. Chamberlain, 155 
N.E. 215, 85 Ind.App. 615 [foll Nichol- 
son v. McClintock, 155 N.E. 217, 85 
Ind.App. 709]. See Riggs v. Sullivan 
County, 103 N.E. 1075, 181 Ind. 172 
(dictum to same effect). 

Kan.—Kansas Flour Mills Co. v. 
Foster, 227 P.~-339, 116 Kan. 528; 
Pomeroy Coal Co. v. Emlen, 24 P. 340, 
44 Kan, 117. 

Mich.—Petoskey & B. S. Gas Co. v. 
City of Petoskey, 127 N.W. 345, 162 
Mich. 447. 

Miss.—Natchez v. Cotton Mills 
Products Co., 124 So. 759, 155 Miss. 
533; Anderson v. Ingersoll, 62 Miss. 
ee 


Mo.—State ex rel. McCune vy. Car- 
ter, 214 S.W. 180, 279 Mo. 304; State 
v. Buchanan County, 18 S.W. 782, 108 
Mo. 235. See Pacific R. Co. v. Cass 
County, 53 Mo. 17 (dictum to same 
effect). 

Mont.—State v. Ellis, 38 P. 1079, 
15 Mont. 224. 

Neb.—Farmers’ Co-op. Creamery & 
-Supply Co. v. McDonald, 158 N.W. 
369, 100 Neb. 33; 
W. 298, 64 Neb. 514. 

Nev.—State v. Meyers, 46 P. 51, 23 
Nev. 274. t 

N.J.—Middletown Tp. v. Ivins, 130 
A. 648, 102 N.J.Law 36; Trenton & 
Mercer County Traction Corp. v. 
Mercer County Board: of Taxation, 


State v. Karr, 90 N. 
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increase or decrease, change, or alter, valuations for 
assessment ;** and, under such statutes, the conduct 
of such officers or boards in increasing valuations 
under the circumstances and to, the extent provided 
by statute has been declared and recognized to be 
within their powers.?® 
is conferred generally without limitation to certain 


Where the power to increase 


of property only and without ex- 


ception of classes or kinds of property, no excep- 
tion will be made by judicial construction, but the 


102 A. 361, 91 N.J.Law 105 [rev on 
other grounds 105 A. 222, 92 N.J.Law 
398]; National Storage Co. v. Jersey 
City, 11 A. 348, 50 N.J.Law 141; Van- 
derpool v. Bonnell, 8 A. 116, 49 N.J. 
Law 317; Bayonne vy. Hudson County, 
46 N.J.Law 93; Mutual Ben. L. Ins. 
Co. v. Utter, 33 N.J.Law 183. * 

Ohio.—Humphreys v. Safe Deposit 
Co., 29 OhioSt. 608 [aff 5 OhioDec. 
(Reprint) 464, 6 Cine.l.Bul. 79]; Fear- 
on Lumber, ete., Co. v. Robinson, 1 
OhioApp. 209, 18 OhioCir.Ct.N.S. 146; 
Nova v. Ceasarea Harmony Lodge No. 
2 v. Hagerty, 11 OhioDec. (Reprint) 
595, 28 Cinc.L.Bul. 67; Lackman v. 
Zumstein, 10 OhioDec. (Reprint) 518; 
Hayes v. Yost, 24 OhioCir.Ct. 18. 

Pa.—Cambridge Springs Co.’s Ap- 
peal, 8 Pa.Dist. 55. 

Tenn.—State v. Taylor, 104 S.W. 
242, 119 Tenn. 229; State Nat. Bank 
v. Memphis, 94 S.W. 606, 116 Tenn. 
641, 7 L.R.A.N.S. 663. 

Tex.—International, ete., R. Co. v. 
Smith County, 54 Tex. 1; Cobb v. 
Downing, (Civ.App.) 1 S.W.(2d) 508 
[appeal dism .49 S.Ct. 26, 278 U.S. 
560, 73 L.Ed. 506, and cert den 49 §S. 
Ct. 81, 278 U.S. 646, 73 L.Ed. 559]. 

Utah.—State v. Armstrong, 56 P. 
1076, 19, Utah: 117. 

Va.—Thornhill Wagon Co. v. Com., 
131 S.E. 445, 144 Va. 194, 

Wash.—Grays Harbor Co. v. Grays 
Harbor County, 196 P. 589, 115 Wash. 
210 [foll Harbor Land Co. v. Grays - 
ion County, 196 P. 591, 115 Wash. 

And see cases. infra this section; 
and passim supra § 1021. 

[a] Board of arbitrators, selected 
under Code § 840, to do justice touch- 
ing the true assessment of property 
for taxation, had authority to fix the 
assessment at the true valuation of 
the property, although that involved 
increasing the amount at which it 
had been placed by the assessor. Col- 
we v.. Morrow, 15 S.E. 768, 90 Ga. . 

{b] Under special charter author- 
izing city council to regulate mode of 
assessment by ordimance, it has been 
held that increases of valuation for 
assessment made directly by the 
council are sufficient. Natchez v. 
Cotton Mills Products Co., 124 So. 759, 
155 Miss. 538. 

[ce] Corporate property, as well as 
that of individuals, is subject, under 
Gen. Code § 5592, to be increased in 
valuation by the board. Fearon Lum- 
ber, ete., Co. v. Robinson, 1 OhioApp. 
209, 18 OhioCir.Ct.N.S. 146. 

[d] Railroad property, under the 
tax law of 1876, could be increased in 
valuation for assessment by the state 
board of equalization. Braden y. Un- 
ion Trust Co., 25 Kan. 362. 

[e] Im Wisconsin (1) it was held, 
under the earlier statutes, that the 
boards of review were not authorized 


to increase the value of items re- 
turned by a taxpayer under oath 
(Ketchum v. Mukwa, 24 Wis. 303; 
White v. Appleton, 22 Wis. 639; 


Matheson v. Mazomanie, 20 Wis. 191), 
(2) but, under subsequent statutes, 
the power of the board to increase 
valuations generally has been sus- 
tained (State v. Fisher, 108 N.W. 206, 
129 Wis. 57; State v. Gaylord, 41 N. 
W. 518, 73 Wis. 306; Steele v. Dun- 
ham, 26 Wis. 393). 
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board’s power to raise is broadly inclusive.*° Prop- 
erty not regularly or properly listed on the assess- 
ment roll, as well as that which is so listed, has been 
held within the purview of this authority to merease 
valuations.27 The power, where it exists, has been 
held properly exercisable to add valuations to the 
land of one taxpayer to compensate for deductions 
made from others’ property on account of excessive 
valuation;2® but, in such a case it has been held 
that the increase should be limited in each case to 
an addition of the proportionate amount of the 
total necessary to balance the deduction, and any 
further increase, based on that situation, is unau- 
thorized.2® Unless the statutes expressly extend the 
power to increase valuations to assessments for pri- 
or years,®° the officer or board of review, it has been 
held, is limited in the power of increasing valua- 
tions to the current year and cannot raise the valu- 
ations of assessments for prior years,** at least in 
the absence of fraud affecting such prior assess- 
ments.*2 Moreover, even as to the current year, 
no valid increase can be made after the expiration of 
the time fixed by statute for the exercise of the 
board’s functions regarding the change of valua- 
tions;?* and hence, where the power is conferred 
to alter valuations before the tax becomes due, no 
addition can be made to the valuation of property 
whereon the tax has become due prior to the at- 
tempted increase.** In some jurisdictions, the stat- 
utes give the local board power to increase valua- 
tions of assessments made prior to its meeting, and 
the county board the power to increase valuations 
subsequent to the local board meeting ;**> under such 
statutes, an increased valuation placed by the coun- 
ty board on property assessed before the local 
board’s meeting is in excess of the county board’s 
jurisdiction, and hence void.** . 

Periodical general assessments. The situation is 
different, however, where a general assessment is 


26. State v. Gaylord, 41 N.W. 518, 
73 Wis. 306. 

27. State v. Meyers, 46 P. 51, 23 
Nev. 274. 

28. Mooney vy. Richardson, 11 Ohio 
Cir.Ct.N.S. 111. See Black v. Hager- 
ty, 9 OhioCir.Dec. 93, 16 OhioCir.Ct. 
255 (recognizing rule). 34. 

29. Mooney v. Richardson, 11 Ohio | 458. 
Cir.Ct.N.S. 111. ‘ 35. 

30. Smoky Mountain Land, etc.,| case infra note 36. 
Co. v. Lattimore, 105 S.W. 1028, 119 36. 
Tenn. 620; State v. Taylor, 104 S.W. 37. 
242, 119 Tenn. 229; Thornhill Wagon 
Co. v. Com., 131 S.H. 445, 144 Va. 194. 

[a] That board has considered and 
acted on valuations at prior time does 


assessment is too 
Dale, supra. 
32. Warner v. 
853, 238 Ill. 630. 
33. 


Sudderth v. 


38. 
164 N.E. .702, 333 


TAXATION 


Sparkman y. State, 71 So. 34, 
A Fla. 210. And see cases infra note 


See statutory provisions; and 


Coolbaugh v. Huck, 86 Ill. 600. 
Kansas Flour Mills Co. v. Fos- 
ter, 227 P. 339, 116 Kan. 528. 

People v. Schlitz Transfer Co., 
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periodically made to continue in force. for a num- 
ber of years thereafter, the assessment 1n such case, 
although determined in one year, being the assess- 
ment for each of the succeeding years for which it 
runs, and being subject in any such year to be in- 
creased in valuation for the current year and the 
remaining years of the period, in the absence of 
statutes restricting or denying such right of in- 
erease;*? furthermore the board has power to in- 
crease in intermediate years where the statute states 
certain restrictions on the power of assessors to 
make changes in such years but expressly provides 
for change by the board in any year, the restric- 
tions on the assessors not being applicable to the 
board.?8 However, where the board’s power to 
change valuations intermediate the years when the 

eriodical assessment is made, is restricted or con- 
fied by statute to certain described cases, it can 
increase the valuations established by such assess- 
ments to the extent provided by statute and to 
that extent only.?® Under such statutes it cannot 
raise valuations merely by reason of the fact that 
growth and development in the taxing district has 
raised the value of property throughout the district 
generally.*® 
alter valuations in the. event of gross inequalities, 
it has been held that this authority is limited to 
inequalities at the time of the making of the peri- 
odical assessment and that inequalities subsequently 
arising, from causes not particularized in the stat- 
ute, give the board no power to increase valuations 
for the purpose of avoiding such inequalities;*1 but, 
where the board is given power in case of apparent 
gross error in undervaluation to increase the valua- 
tion at its annual meetings, a great discrepancy 
between the actual value and the assessed value au- 
thorizes it to make increases. *? 

Horizontal increase. While there is some author- 
ity holding that the board’s power to increase val- 


authorize an increase by reason of 
subdivision of a tract into lots and 
the laying out of highways and side- 
walks therein, such a change not be- 
ing an improvement of the kind con- 
templated by the statute (Beechwood 
Improvement Co.’s Appeal, 12 Pa.Dist. 
430); (2) and further the improve- 
ments contemplated by. such provision 
have been held to be such only as 
are erected upon the property sought 
to be increased in value, and do not 
include improvements erected upon 
neighboring land, although such im- 
provements do indirectly increase the 
value of other lands in the vicinity 


“low.” ‘Barkley v. 


Campbell, 87 N.E. 


Brittain, 76 N.C. 


Ill. 383; People v. 


Where the statute gives the power to_ 


ee 


not affect the power of the county 
trustee under statutes authorizing 
him to make a “back or re-assess- 
ment” of land for the purpose of in- 
creasing values. Smoky Mountain 
Land, ete., Co. v. Lattimore, 105 S.W. 
1028, 119 Tenn. 620. 

31. Warner v. Campbell, 87 N.E. 
853, 288 Ill. 680; Barkley v. Dale, 73 
N.E. 325, 326, 213 Ul. 614; Schmuck 
vy. Hartman, 70 A. 1091, 222 Pa. 190. 

“A board of review has the right, 
and it is its duty, at the time and 
in the manner pointed out by the stat- 
ute to revise the assessments made 
by the . , assessors in the year 
in which assessments are made by 
said town assessors, and may increase 
or diminish such assessments; but 
when credits have been assessed, and 
taxes extended upon the assessment 
and paid by the taxpayer, a board of 
review in a subsequent year is pow- 
erless to review and increase such 
assessment upon the theory that the 


St. Louis Merchants’ Bridge Co., 118 
N.E. 7338, 282 Ill. 408; People v. St. 
Louis Bridge Co., 118 N.E. 22, 281 Ill. 
462 [Loverr People v. St. Louis, ete., 
R. Co., 82 N.E. 305, 230 Ill. 61]; Grays 
Harbor Co. v. Grays Harbor County, 
196 P. 589, 115 Wash. 210 [foll Harbor 
Land Co. v. Grays Harbor County, 196 
P. 591, 115 Wash, 692]. 

39. Iil—Crozer v. People, 69 N.E. 
(489, 206 Ill. 464. } 

Miss.—Hancock County v. Simmons, 
38 So. 337, 86 Miss. 30. 

Neb.—Welch v. Douglas County, 
172 N.W. 250, 103 Neb. 469 [aff on reh 
173 N.W. 476, 103 Neb. 469]. 

Ohio.—Black v. Hagerty, 9 OhioCir. 
Dec. 93, 16 OhioCir.Ct. 255 [aff 54 N.E. 
527, 60 OhioSt. 551]. 

Pa.—Beechwood Improvement Co.’s 
Appeal, 12 Pa.Dist. 430. 

And see cases infra notes 40, 41. 

[a] “Erection of improvements” 
(1) enumerated as a change permit- 
ting an increase over the valuation 
in the periodical assessment, does not 


» 


(Hancock County v. Simmons, 38 So. 
337, 86 Miss. 30). 

40. Crozer v. People, 69 N.E. 489, 
206 Ill. 464; Hancock County v. Sim- 
mons, 38 So. 337, 339, 86 Miss. 30; 
Davies v. National Land, etc. Co., 81 
N.E. 755, 76 OhioSt. 407 [aff 29 Ohio 
Cir.Ct. 334]. 

“The fact that the value of all the 
lands in the county has been enhanced 
by the mere natural growth of value 
incident to the development of the 
country gives the board no authority 
to raise the assessments, because the 
increase so caused is incident to all 
lands alike, and all share in the com- 
mon good. The increase of value 
justifying a raise of assessment must 
be an increase of that specific parcel.” 
Hancock County v. Simmons, supra. 

41. Davies v. National Land, ete., 
Co., 81 N.E. 755, 76 OhioSt. 407 [aff 29 
OhioCir.Ct. 334]. 

42. Welch v. Douglas County, 172 
N.W. 250, 103 Neb. 469 [aff 173 NOW. 
476, 103 Neb. 469]. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


i 


§ 1022] 


uations is limited to increases of the assessments 
of particular persons so as to bring their valuations 
___ into line with those of other taxpayers and is a mere 
power of adjustment and equalization without any 
‘ power to raise all valuations throughout the district 
; a certain proportional amount,*? it has been held 
B by other authority that, where assessments are rel- 
atively equal but at much less than the true value 
: of the property, the board cannot increase the val- 
: uation of one taxpayer’s property without increas- 
ing in proportion the valuation of the property of 
: other taxpavers,** and that a horizontal increase of 
~ valuation throughout a district is permissible.*® 

However, even where the power to make a horizon- 
; tal increase of assessments generally exists, if it is 
3 given only on the express condition that the board 
shall act according to a certain prescribed procedure, 
the statutory condition must be met in order for 
the inerease to be valid.*® It has been held that no 
horizontal increase may be made as to the property 
of part of the district only, leaving property in the 
other part unaltered,#? even though by statute 
horizontal increases are specifically authorized.t® 
There is authority to the effect that the power to 
increase valuations throughout the district propor- 
tionately is not limited to general horizontal in- 
ereases on all property whatsoever in the district, 
but permits the board to make horizontal increases 
by classes without increasing the valuation of other 
kinds of property.t® It has even been held that 
there is a duty to make a horizontal increase of 
valuations where such an increase is required in 
order to bring the total valuations of the district 
up to the aggregate fixed by officials authorized to 


te et ied 
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43. Kittle v. Shervin, 7 N.W. 861, 50. 
11 Neb. 65. And see cases supra §]} Miss>771. 
1021 note 99. 51. Cochise 
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Taylor v. State, 85 So. 810, 121 


County v. 


(ole wey. Sit 


establish the aggregate valuation for taxation of 
property within the district.®° 

Extent of discretionary power of board. In de- 
termining to make an increase and the extent of 
the increase to be made, the board is vested with 
a wide discretionary power;°! but its action must 
nevertheless be based on sound and sufficient rea- 
sons, and cannot be taken arbitrarily or capri- 
ciously.*? 

Increased valuation designed as penalty. Despite 
its general power to increase valuations for assess- 
ment, a board is not authorized to make such an in- 
crease solely as a penalty for refusal to make dis- 
closures and without regard to the property held 
by the taxpayer.®’ 

Addition by items or in gross. Save to the extent 
that the power to increase valuations permits of 
horizontal increases throughout the district and 
thus compels a different rule,>* the power to increase 
valuations does not authorize the board to raise 
the aggregate valuation of a taxpayer whose as- 
sessment is itemized without more particular speci- 
fication, but is limited to making increases by means 
of additions to the several items;°° but, where no 
itemized assessment is ever returned but only an 
assessment in gross, the board may raise the ag- 
gregate valuation of the assessment without clas- 
sification and specification of the raises;5* and it 
has even been held that, where a number of items 
are assessed en masse with no specification of the 
values of the several items, increases in valuation 
by the board, stated to be on certain of the items, 
are unauthorized and void, in the absence of any 
action taken to have the gross valuation distribut- 
‘but inquiring rather into the correct- 


ness of the original assessment and 


Copper| making such additions thereto as- 


ew aA 


44. Hixon v. Eagle River, 65 N.W. 
366, 91 Wis. 649. 

45. State v. Erskine, 211 N.W. 329, 
169 Minn. 381; State ex rel. Stone v. 
Christian County Bank, 136 S.W. 335, 
234 Mo. 194. And see cases infra 
notes 46-50. 

46. People v. Schlitz Transfer Co., 
164 N.E. 702, 333 Ill. 333; Draffen v. 
Paducah, 284 S.W. 1027, 215 Ky. 139. 

{a] Thus, under a statute (Cahill 
St. [1927] p 2131), providing for a 
horizontal increase in case notice of 
the proposed raise of valuations is 
given to fifty owners of property 
within the district, although notice 
need not be given all taxpayers, it 
must be given to at least fifty, and a 
failure to comply with this statutory 
condition precedent invalidates the 
inerease. People v. Schlitz Transfer 
Co., 164 N.E. 702, 333 Ill. 333. 

47. People v. Schlitz Transfer Co., 
supra. But see State vy. Erskine, 211 
N.W. 329, 169 Minn. 381 (holding that 
the state tax commission may order 
horizontal, increases applicable 
throughout a village, regardless of 
whether, such village does or does 
not constitute an assessment district 
separate from the town wherein it is 
located, in order that a uniform rule 
may exist as to villages in the state, 
regardless of the incidental matter of 
whether or not they are so organized 
as to constitute separate assessment 
districts). 

48. People v. Schlitz Transfer Co., 
164 N.E. 702, 333 Ill. 333. 

49. State v. Erskine, 211 N.W. 329, 
169 Minn. 381 [dist State v. Empan- 
ger, 76 N.W. 53, 73 Minn. 337]. 

[a] Thus it has been held that 
improvements on real estate may be 
increased in valuation throughout the 
district without any change being 
made in the valuation of the land it- 
self. State v. Erskine, 211 N.W. 329, 
169 Minn. 381. | 


Queen Consol. Min. Co., 71 P. 946, 8 
Ariz. 221. 

[a] Board is not limited to present 
rental value as the basis for de- 
termining to make an increase, and 
the amount of such increase, but may 
take into consideration all elements 
which may assist in arriving at the 
real value of the property, including 
potential uses to which the property 
may be adapted and its value for such 
uses. H. & W. Pierce, Inc. v. Santa 
Barbara County, 180 P. 641, 40 Cal. 
App. 302. 

[b] Following directions of state 
board.—It has been held that the fact 
that the state board has informed 
the county board that assessments in 
certain districts were below the true 
value of the property and has re- 
quested the latter board to instruct 
assessors of such districts to increase 
the total assessments in the several 
districts, with which request the 
county board has complied, does not 
invalidate the subsequent action of 
the county board in increasing as- 
sessed valuations of properties in 
such districts, it being immaterial 
what was the source of the informa- 
tion as to undervaluation on which 
the county board’s increase of valua- 
tions was predicated. Middletown Tp. 
v. Ivins, 130 A. 648, 102 N.J.Law 36. 

[ec] Consideration of commission- 
er’s “reassessment.”—Where the tax 
commissioner is authorized, in case 
he thinks, there has been an under- 
valuation, to make a “reassessment” 
of property at its supposed true value, 
and submit it for consideration to the 
commissioner’s court, the latter body 
has been held to have power to act 
independently on the valuations of 
the assessment complained of, not 
being limited to adoption of the tax 
commissioner’s reassessed valuation 
nor considering primarily whether 
such revaluation is or is not correct, 


Seem proper, without restriction by 
reason of the tax commissioner’s ‘re- 
assessment.” State v. Sloss-Sheffield 
Steel & Iron Co., 50 So. 366, 162 Ala. 
234. Compare State v. Hall, 54 So. 
560, 172 Ala. 316 (recognizing the rule, 
but holding that the commissioner’s 
court cannot consider, in its “reas- 
sessment,” the ratio to actual value 
at which property is customarily as- | 
sessed in the locality where it is pro- 
vided by statute that property shall 
be valued for taxation at its true 
cash value). . 

Necessity of basing action on evi- 
denee see infra § 1040. ; 

52. Ariz.—Cochise County v. Cop- 
per Queen Consol. Min. Co., 71 P. 946, 
8 Ariz. "221. 

Ark.—Drew County Timber Co. v. 
Cleveland County Bd. of Equalization, 
187 S.W. 942, 124 Ark. 569. 

Kan.—Stanfield v. Boyd, 62 P. 721, 
10 Kan.App. 265. 

Ohio.——Black v. Hagerty, 9 OhioCir. 
Dec. 93, 16 OhioCir.Ct. 255 [aff 54 N. 
EB, 527, 60 OhioSt: 551]. 

Wis.—State v. Sackett, 94 N.W. 314, 
117 Wis. 580. 

[a] Addition made not for pur- 
pose of equalization of values but in 
an effort to reach certain exemptions 
and restore them to the assessment. 
Stanfield v. Boyd, 62 P. 721, 10 Kan. 
App. 265 

53. Condit v. Widmayer, 63 N.E. 
1078, 196 Ill. 623. : 

54. See supra text and notes 44— 


50. 

55. Nashville Lumber Co. v. How- 
ard County, 115 S.W. 936, 89 Ark. 53; 
Saline County v. Hughes, 105 S.W. 
577, 84 Ark. 347; People v. National 
Plate Glass Co., 164 N.H. 170, 332 I11. 
599; Weber v. Baird, 70 N.E. 231, 208 
Ill. 209. 

56. Gramer v. Milwaukee, 18 Wis. 
257. 
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ed among the various items by the assessor.*? 

Adding property under guise of increasing valu- 
ation. Where the power to add omitted property 
is not given,®® the board may not, under the guise of 
an increase of valuation, add, to the amount re- 
turned by the assessor, property which has escaped 
assessment. °® 

Failure of assessor to change the valuations as 
listed by the taxpayer has been held not to destroy 
the power of the board to increase valuations of 
the listed property.®° 

[§ 1023] (3) Reduction of Valuation or Tax.’ 
While officers or boards to whom no authority to 
reduce valuations has been given by statute cannot 
effectively make such a reduction,®? there are in 
many jurisdictions statutes empowering reviewing 
boards to add to or subtract from, change, alter, or 
revise valuations®’ or expressly and exclusively lim- 
ited in scope to conferring on such boards the power 
to reduce valuations for assessment in certain cas- 
es,*4 and the boards may under suvca statutes make 
deductions from assessed valuations under the cir- 
cumstances and to the extent provided by stat- 
ute.®® In some jurisdictions it has been held that 
the board’s power to reduce valuations is eoexten- 
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officer vested with the discretionary power to lower 
valuations cannot, it has been held, effectively del- 
egate this discretion’ to another officer not himself 
vested by statute with the power of reduction.*? 
Where a board is authorized to reduce valuations 
only in the event that certain other officials join 
in consenting to the application for reduction, the 
statute must be complied with, and the consent of 
some of the designated officials in which others of 
them do not join is insufficient to satisfy the con- 
dition;*® ‘but, in the absence of any such statu- 
tory requirement, as where the prior statute had 
been repealed, no consent by any officer or board 
is necessary as a condition to the board’s power to 
lower the valuation.*® In some jurisdictions there 
are statutes limiting the board’s power to decrease 
valuations to a specified one of its two prescribed 
annual meetings,7° and, where such statutes exist, 
the board is not authorized to make any reductions 
in valuation at the other of the meetings.71 It has 
been held that, where assessments are required to 
be made as of a specified date, the board cannot 
reduce valuations on account of depreciation of val- 
ues occurring after such date.7? 
duce the assessed valuation of personal property 


Authority to re- . 


sive with its power to increase valuations.°® 


57. Territory v. Copner Queen Con- 
sol. Mining Co., 108 P. 960. 13 Ariz. 
198 [aff 34 S.Ct. 546, 233 U.S. 87, 58 
L.Ed. 8631. 

58. Addition of omitted property 
see supra §§ 1017-1019. 

59, People v. Reynolds, 28 Cal. 
107; Pomeroy Coal Co. v. Emlen, 24 
P, 340, 44 Kan. 117; State v. Crook- 
ston Lumber Co., 89 N.W. 1738, 85 
Minn. 405; State v. Cunningham, 55 
S.W. 249, 153 Mo. 642. See State v. 
Title Guaranty Trust Co., 169 S.W. 28, 
261 Mo. 448 (recognizing the rule and 
-holding that, even though the power 
to add omitted property be given by 
statute, nontaxable property cannot 
be added under the guise of an in- 
erease in valuation); State v. Baker, 
70 S.W. 872, 170 Mo. 383 (holding that 
the power to add omitted property 
must be sought elsewhere in the stat- 
utes than the section conferring au- 
thority to increase valuations). But 
see Mutual Benefit L. Ins. Co. v. Ut- 
ter, 33 N.J.Law 183 (reaching a differ- 
ent result under a similar statute). 

60. International, eic., R. Co. v. 
Smith County, 54 Tex. 1; Cobb v. 
Downing, (Tex.Civ.Anp.) 1 S.W.(2da) 
508 [appeal dism 49 S.Ct. 26, 278 U.S. 
560, 73 L.Ed. 506, and cert den 49 S.Ct. 
81, 278 U.S. 646, 73 L.Ed. 559]. 

61. Reduction of valuations under 
power to: 

Correct see infra § 1016 text and notes 
apie & 
Homit see infra § 1020 text and note 


62. People ex rel. Board of Sup’rs 
of Rockland County v. Travis, 172 N. 
Y.S. 520, 184 App.Div. 730 [aff 123 N. 
EB. 883, 226 N.Y. 703]. 

[al State comptroller had no right 
under L. (1911) c 149 to reduce the 
valuation, for taxes other than school 
taxes, of state owned lands, as re- 
turned by the local assessors. People 
v. Travis, 172 N.Y.S. 520, 184 App. 
Hie 730 [aff 123 N.E. 883, 226 N.Y. 
703). 

63. See statutory provisions. 

-64. See statutory provisions. 

65. Ariz.— Yuma County v. Ari- 
ane & S. R. Co., 243 P. 907, 30 Ariz. 

7 


jii—Morgan v. Smithson, 9 Ill. 

368. 

La.—Haynes v. Ouachita Parish, 71 

So. 244, 139 La. 101. 
Mass.—Northampton vy. Hampshire 

County, 13 N.E. 388, 145 Mass. 108. 


An 


Miss.—Wray v. Cleveland State 
Bank, 98 So. 442, 134 Miss. 41; Adams 
a v. Dale, 70 So. 828, 110 Miss. 


- 

Mont.—Yellowstone Packing, ete., 
Co. v. Hays, 268 P. 555, 83 Mont. 1. 

N.J.—North Bergen Tp. in Hudson 
County v. State Board of Taxes and 
Assessment, 127 A. 546, 101 N.J.Law 
236, 2 N.J.Misc. 258. 

N.Y.—People v. Delaware County, 
60 N.Y. 381 [rev 2 Hun 102, 4 Thomps. 
&C. 336 (rev 47 How.Pr. 24)]. 

N.C.—Wade  v. Craven 
Con rss: 74° NC18i, 

Tenn.—Mossy Creek Bank v. Jef- 
pereon County, 284 S.W. 64, 153 Tenn. 

Wis.—State v. Lawlor, 79 N.W. 777, 
103 Wis. 460. 

See Tampa v. Mugge, 24 So. 489, 40 
Fla. 326 (holding that a board of re- 
view and correction authorized to 
“recommend the alteration’ of as- 
sessments possessed authority to re- 
duce valuations for assessment, the 
recommendation, under this section, 
being controlling as against the as- 
sessor’s valuation, in view of the lég- 
islative purpose disclosed by the act 
as a whole). 

And see cases passim supra § 1021; 
and passim infra this section. 

fa] Board of arbitrators, acting 
under Act (1877) No. 96 § 7, had the 
power to reduce the assessed valua- 
tion of property as to which complaint 
of overassessment was made. State 
v. Board of Assessors, 30 La.Ann. 261. 

[b] Failure of arbitration board to 
act.—Under a statute (Hemingway 
Miss. Code [1927] § 9409 et seq), 
providing for appeal from an assess- 
ment of real estate by a board of 
supervisors to a board of arbitrators 
composed of two members, with pow- 
er to appoint a third in case of dis- 
agreement, and vesting the board of 
supervisors with power to equalize as- 
sessments, where on some appeals 
the arbitrators reduce assessments, 
while on others involving similar 
property the appeals failed because 
the arbitrators could not agree on the 
assessments or a third arbitrator, as 
to those the matter stood as though 
no appeal had been taken, and the 
board of supervisors still had power 
to reduce the assessments to equalize 
them with those reduced by the 
arbitrators. Moss vy. Gilchrist-Ford- 


County 


has been held not to confer on the board any power 


ney Co., 24 F.(2d) 931. 

{c] Effect of fraud in assessment. 
—‘The board[’s] . . . power to 
correct an overvaluation is the same 
whether the excess is the result of 
defective judgment honestly exer- 
cised or good judgment corruptly and 
fraudulently exercised.” Arizona 
Copper Co. v. State, 137 P. 417, 420, 
15 Ariz. 9 [error dism 85 S.Ct. 937, 
238 U.S. 611, 59 L. Hd. 1489]. 

[d] Statute not repealed.—L. 
(1916) ¢ 98; providing for correction 
of assessment rolls by boards in ac- 
cordance with directions to correct 
by the state tax commission did not 
repeal Code (1906) § 4312, empower- 
ing the board to reduce the valuations 
fixed on lands in the general assess- 
ment in certain cases. State v. Noxu- 
bee County, 111 So. 594, 146 Miss. 345. 

fe] In North Dakota (1) in view 
of Comp. L. (1913) §§ 3298, 2165, as 
amended by L. (1917) c 277 § 1, con- 
sidered in connection with all the 
statutory provisions regarding the 
system of taxation, the board of coun-' 
ty commissioners sitting as such has 
no general power to reduce valuations 
of individual assessments (Minot v. 
Amundson, 133 N.W. 551, 22 N.D. 
236), (2) but does have power to re- 
duce valuations in those special cases 
where local boards of review or the 
county board, sitting as a board of 
equalization and acting analogously 
to such local boards, in unorganized 
counties, either could not afford or 
have not afforded relief of that char- 
acter in their capacity as reviewing 
boards (Appeal of Burleigh County, 
212 N.W. 2338, 54 N.D. 919),.(3) but in 
no other case (City of Minot v. 
Amundson, supra). ® 

66. Overland Co. v. Utter, 257 P: 
480, 44 Idaho 385. 

67. McCall v. Treasurer, 11 Ohio 
Dec. (Reprint) 190, 25 Cine.I..Bul. 165. 

68. State v. Minnesota Tax Com- 
mission, 115 N.W. 647, 103 Minn. 485. 

69. State v. Lord, 162 N.W. 675, 
137. Minn. 20. 

70. See statutory provisions. 

71. Arizona Copper Co. y. State, 
137 P. 417, 15 Ariz. 9 [error dism 35 
S.Ct. 937, 238 U.S. 611, 59 L.Ed. 1489]; 
State v. Yavapai County, 127 P. 727, 
14° Ariz, 222, 

72. Mudge v. McDougal, 222 F. 
562 [rev on other grounds 233 F. 235, 
147 C.C.A. 241]. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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to reduee the value for taxation of net business 
receipts where such receipts are the basis of as- 
sessment.** Where timber is assessed, together with 
the land on which it stands, simply as “land,” an 
overestimate of the amount of timber so as to swell 
the assessed valuation has been held an overval- 
uation subject to reduction by the board, and not 
an error on the roll, or in the description, to be 
corrected by the assessor.74 

Reduction by items or en masse. According to 
some authority, reduction may be had as to a part 
of the items assessed for taxation without opening 
the whole assessment for consideration where the 
board’s power is limited to decreasing valuations 
with no corresponding power to increase the val- 
uation of any item;*> but, where assessments may 
be made in gross despite the specification of items 
in the return, and the assessments are in fact thus 
made, the action of the board in reducing the as- 
sessment en masse with no allotment of reductions 
to specific items has been sustained.7® 

Taxpayer's statement as condition precedent. In 
some jurisdictions the board has no power to re- 
duce valuations where the taxpayer has not returned 
a sufficient list or statement to the assessor,’7 but, 
under other statutes, it has been held that the tax- 
payer’s failure to file a list or statement does not 
destroy the board’s power to reduce the valuation 
of his property.*§ 

Reduction of valuation established on periodical 
general assessment. In some jurisdictions there are 
statutes providing for periodical general assessments 
of real property and further providing that, in 
years intermediate those when such assessments are 
made, the valuations fixed thereby shall be reduced 
only in certain specified cases, such as where gross 
inequalities exist or where there has been some 
change, in the condition of the property, of the 
character specified by the statute;*® and, where 
there are such statutes, the board has authority to 
make reductions of valuation only in such eases as 
are designated by the statutory provisions.*° Some 
of such statutes enumerate as one instance where 
a reduction may be made the case where an owner 
of land has conveyed an interest therein during the 


73. People v. Barrett, 139 N.E. 903,; the later legislation, although its pro- [b] 
- | visions were comprehensive and em-] assessment as made and corrected on 


309 Ill. 53. 
74, Stimson Timber Co. v. Mason] braced the 
County, 192 P. 994, 112 Wash. 603. treated 
75. Lowell v. Middlesex County, 
16 N.E. 8, 146 Mass. 403. 
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entire 
in the earlier 
effect was to repeal the requirement] final for the period of such assess- 
of a sworn. list as a condition to re-| ment, so as to prevent the board from 
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continuance of the periodical assessment; under 
such provision it has been held that the board may 
and must apportion the valuation in case the owner 
conveys the mineral rights to another, and must 
reduce the assessment against the owner to the ex- 
tent of the interest apportionable to the transferee.®? 
Where the statute permits review and correction by 
the board of “evident errors of assessment or ap- 
parent gross injustice” ‘in valuation, while not ev- 
ery error in valuation constitutes the basis for a 
reduction, decreases are not limited to the assessor’s 
valuations but also may be made in case of evident 
errors in the valuation which the board itself has 
fixed at the time of the periodical assessment.’? 
Where power is granted to reduce an assessment in 
case of an overvaluation known to be such, a board 
may, it has been held, reduce the assessed valuation 
of lands known by it to be cut-over, but assessed as 
timbered, lands.8¢ Under this power to reduce 


known overvaluations, the board may lower the val- 


uation for reasons which could have been brought 
to its attention before the assessment roll was ap- 
proved.®> 

Changes in physical condition of property. In the 
absence of statutes limiting its power,’* although 
the property may remain specifically the same from 
year to year, and there may have been no changes 
whatever in its physical condition, the board may 
nevertheless reduce its valuation for purposes of 
assessment to conform to changes in its value aris- | 
ing from causes independent of changes in the condi- 
tion of the property.’? A statute, authorizing the 
board to reduce valuations “in case of destruction 
or deterioration in value of any real estate by any 
casualty,” has been held to permit of reduction of 
valuations where the property is totally destroyed 
in eases of personalty as well as realty.88 In either 
case, however, the provision does not apply where 
the property destroyed is fully covered by insurance 
so that no loss actually has oceurred.®® <A reduc- 
tion in the valuation of timber land by reason of 


-removal or destruction of timber has been held not 


to be authorized under statutes giving the power to 
reduce valuation in case of the destruction of build- 
ings or improvements or the removal of minerals ;°° 


In Arkansas the real estate 


subject matter| review in the year of the periodical 
statute, the|] general assessment has been held 


76. Lowell v. Middlesex County,} duction, and the board had power to} effectually making any reduction in 


25 N.E. 469, 152 Mass. 372, 9 L.R.A. 
356. 

77. Wilcox v. Town of Madison, 
130 A. 84, 103 Conn. 149; Sears’ Ex’rs 
v. Inhabitants of eee of Nahant, 91 
N.E. 913, 205 Mass. F 

[a] Delay in returning list de- 
prives the board of power to reduce 
valuations where the board makes no 
finding of good cause shown, as an in- 
cident to its order of reduction. 
Sears v. Nahant, 91 N.B. 913, 205 
Mass. 558. 

Effect of failure to return list or 
statement: 

In general see supra §§ 769-771, 830. 
As waiver of right to relief by board 

see supra § 1010. 

78. Sparkman vy. State, 71 So. 34, 
71 Fla. 210. 

[a] Thus, where a statute (Act 
June 18, 1907 c 5596) covered the 
same subject matter as an earlier 
statute (May 22, 1907 c 5605), which 
earlier statute provided that the board 
should not reduce valuations save In 
case of a sworn list by the taxpayer, 
a provision which was omitted from 


decrease the valuation in the absence 
of such list. Sparkman v. State, 71 
So. 34, 71 Fla. 210. 

79. See statutory provisions; and 
cases infra notes 80-85. 

80. Forsdick v. Quitman County, 
(Miss.) 25 So. 294; Johnson v. Lacey, 
11 OhioCir.Ct.N.S. 411, 30 OhioCir.Ct. 
619; Appeal of Central Pennsylvania 
Lumber Co., 81 A. 204, 282 Pa. 191 [aff 
37 Pa.Co. 605, 20 Pa.Dist. 167]. See 
Ferguson v. Lycoming County, 8 Pa. 
Co. 667 (holding that, the periodical 
general assessment having been 
definitely completed, the board is 
without power to reduce valuations 
for any cause not specified in the stat- 
ute, in that year, as well as in the in- 
tervening years). And see cases infra 
notes 81-85. 

[a] Local custom to make reduc- 
tions in the absence of any of the 
specified changes in condition confers 
no authority to do so. Appeal of Cen- 
tral Pennsylvania Lumber Co., 37 Pa. 
Co. 605, 20 Pa.Dist. 167 [aff 81 A. 204, 
PAR ame eee bh 


the valuation thereafter during the 
period. Summers v. Brown, 248 S.W. 
Bi MOT. Aric 5092 

81. See statutory provisions. 

62. Johnson v. Lacey, 11.OhioCir. 
Ct.N.S. 411, 30 OhioCir.Ct. 619. 

83. State v. Grow, 105 N.W. 898, 
74 Neb. 850 

84 Board of Sup’rs of Wayne 
County v. Mobile & O. R. Co., 56 So. 
173, 99 Miss. 845. And see infra text 
and notes 90-94. 

85. State v. Board of Sup’rs of 
Noxubee County, 111 So. 594, 146 Miss. 
3455 

86. See infra text and notes 88-96. 

87. Lowell v. Middlesex County, 
25 N.E. 469, 152 Mass. 372, 9 LJR.A. 
356. 

8s. Kuhn Bros. v. Warren County, 
54 So. 442, 98 Miss. 879. 

89. Kuhn Bros. v. Warren County, 
supra. 

90. Appeal of Central Pennsyl- 
vania Lumber Co., 81 A. 204, 282 Pa. 
191 [aff 37 Pa.Co. 605, 20 Pa.Dist. 
16Td. 
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but, under the terms of other statutes, it has been 
held that, where land, fairly valued on the periodi- 
cal assessment, is subsequently denuded of timber 
so as to destroy its value in large measure, the change 
in condition is of such a character as to empower the 
board of review to reduce the valuation correspond- 
ingly.°t_ Even where the statute expressly authoriz- 
es the board to make a reduction for destruction of 
timber, the valuation may not be reduced, it is held, 
where the owner has voluntarily removed the tim- 
ber from the land.°2 However, it has been held that 
reduction may be made by the board under a stat- 
ute authorizing decreases in valuation in case of 
“overvaluation known to be such,” where the owner 
has voluntarily caused the removal of the timber,°* 
at least where the timber has been assessed sepa- 
rately from the land on which it stands.®°* Under 
statutes authorizing deereases in valuation by the 
board in the event of destruction of property, it 
has been held that such reduction may not be made 
where an extraordinary flood has injured or dete- 
riorated the property without causing the total de- 
struction thereof nor any injuries of a permanent 
character;°® similarly, where a statute authorizes 
the board to lower valuations in ease the value of 
the land is reduced “by any casualty,” the usual 
overflow of a river has been held not a casualty, 
within the meaning of the statute, authorizing the 
board to reduce the valuation.®® — 

Horizontal decrease of valuations. According to 
some authority, the power to reduce valuations does 
not extend to permit the board to make a horizon- 
tal decrease in valuations proportionately on the 
property within the district, its power respecting 
decreases being limited to individual assessments,®? 
but elsewhere it has been held that, although such 
action is erroneous, it is within the power of the 
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board and hence not void nor ‘subject to collateral 
attack.®§ Rt } 

Reductions of aggregate valuation. By force of 
prevailing statutes in a number of jurisdictions, a 
board of review may not so act as to reduce the 
aggregate valuation of a whole district as such val- 
uation has been established by the proper author- 
ities,9® nor the aggregate valuation of a particular 
class of property in the district, when similarly es- 
tablished.1 In some jurisdictions the rule forbidding 
changes in‘yaluation of real property between the 
times of periodical general assessments, save in case 
of changes in the physical condition of the prop- 
erty,? applies in conjunction with the rule forbid- 
ding reduction of aggregate valuation; and, where 
that is so, a reduction from the established aggre- 


gate cannot be compensated by an excess of addi-_ 


tions made for alterations in condition over dedue- 
tions of the same character, and the amount of such 
excess may not be distributed in reduction of valua- 
tions generally, the aggregate required to be pre- 
served being the previous aggregate plus the amount 
of such annual excess in any year.® 

Decrease on property proportionately but not ac- 
tually overruled. As to whether a board, authorized 
to lower valuations, may make a reduction, where 
the property has been valued by the assessor at 
not more than the cash value or other value at which 
the law directs property to be assessed, but other 
property has been illegally valued at a smaller pro- 
portion of its true worth, so as to bring the ratio 
of assessment into line with that actually, although 


unlawfully, used as to other property, the author-— 


ities are in conflict, some of the decisions affirming 


the right to make such a reduction as will place the 


valuation on a uniform basis with that adopted, even 
though unlawfully, as to other property,* while oth- 


cate of the preceding year; and this 


91. State v. Atwood Lumber Co.,7318. 
105 N.W. 276, 96 Minn. 392. And see 99. State v. Raine, 25 N.E. 54, 47 
cases infra note 93. OhioSt. 447; Scott v. Raine, 11 Ohio 
92. Johnson v. Lacey, 11 OhioCir.| Dec. (Reprint) 171, 25 Cine.L.Bul. 
Ct.N.S. 411, 30 OhioCir.Ct. 619. 154; Gazlay v. Humphreys, 7 Ohio 


93. Board of Sup’rs of Smith 
County v. Cox, 75 So, 118, 114 Miss. 
276 {foll Board of Sup’rs of Smith 
County v. Gardner, 75 So. 118, 114 
Miss. 276]; Board of Sup’rs of Jef- 
ferson Davis County v. Trexler Lum- 
ber Co., 69 So. 181, 109 Miss. 372 [aff 
69 So. 663, and foll Russell v. Jasper 
County, (Miss.) 72 So. 17]. 

94 Board of Sup’rs of Jefferson 
Davis County v. Trexler Lumber Co., 
eee 181, 109 Miss. 372 [aff 69.So. 

95. Ferguson v. Lycoming County, 
8 Pa.Co. 667. Compare Scott v. Raine, 
11 OhioDec. (Reprint) 171, 25 Cinc.L. 
Bul. 154 (holding that in Ohio the 
board at all times had power to lower 
valuations of specific property for in- 
jury or’ deterioration caused by flood 
in case, and only in case, it added a 
sufficient amount to other valuations 
to maintain the aggregate, but that 
the act of May 18, 1886, authorizing 
reductions for property destroyed by 
flood, without making compensating 
additions, had no reference to instanc- 
es of mere depreciation by flood, and 
that no reduction under and by virtue 
of the terms of that section could be 
had for injury by flood not amounting 
to destruction of the property). 

96. Forsdick v. Quitman County, 
(Miss.) 25 So. 294, 

97. State v. State Tax Collector, 
2 So. 59, 39 La.Ann. 530; Anderson y. 
Ingersoll, 62 Miss. 73. See Summers 
v. Brown, 248 S.W. 571, 157 Ark. 508 
(dictum to same effect). 

98. Western Carolina Power Co. v. 
Burke County, 160 S.E. 173, 201 N.C. 


Dec. (Reprint) 102, 1 Cine.L.Bul. 114. 
See Braden v. Union Trust Co., 25 
Kan. 362 (recognizing rule); Taylor 
v. State, 83 So. 810, 121 Miss. 771 
(holding that a board may not refuse 
to increase valuations so as to bring 
the total up to the aggregate fixed 
and directed by competent authority) ; 
State ex rel. Thompson v. Bethards, 
9 S.W.(2d) 6038, 320 Mo. 1164 (to same 
effect). 

1. State v. Dirckx, 11 S.W.(2d) 38, 
3821 Mo. 345. ; 

2. See supra text and notes 88-96. 

3. State v. Raine, 25 N.H. 54, 58, 47 
OhioSt. 447; Scott v. Raine, 11 Ohio 
Dec. (Reprint) 171, 25 Cine.L.Bul. 154. 
Compare Wehmer vy. Treasurer, 11 
OhioDec. (Reprint) 190, 25 Cine.L. 
Bul, 165 (holding that the board could 
not, in any year, deduct from the 
value of a new building completed 
and assessed in a preceding year but 
that it might adopt a valuation for 
a new building incomplete at the 
time of the assessment of the previ- 
ous year, although such valuation 
was less than the sum of the asses- 
sor’s valuation thereof as an incom- 
plete structure plus the board’s addi- 
tion to such valuation). 

“These annual boards of equaliza- 
tion have two sets of duties to per- 
form in reference. to real estate, 
which, while closely allied, are in fact 
independent of each other. One it 
to correct any gross irregularities 
that may exist in the appraisement 
value of the several lots and tracts 
of land within their jurisdiction, as 
these valuations appear on the dupli- 


they are required to do whether new 
structures have been erected or old 
ones destroyed during the preceding 
year or not. Their power to equalize 
gross irregularities of this class is 
neither enlarged nor diminished by 


the erection of or the total failure to ~ 


erect new structures. The other is to 
equalize the value of new structures 
erected, and old ones destroyed, as 
the same have been returned by the 
several assessors for the year, in or- 
der that the net increase for the year 
of the value of real property may be 
added to the duplicate of the preced- 
ing year. . . . The annual boards 
of equalization have no power while 
engaged in equalizing the valuation 
of the real estate on the duplicate of 
the preceding year to reduce its ag- 
gregate valuation; and it is equally 
certain that when they have equalized 
the value of new structures, etc., the 
net valuation thereof, after allowing 
for structures destroyed, is to be add- 
ed to the duplicate of the preceding 
year and therefore cannot be made a 
predicate to reduce the valuation of 
tracts or lots of land that in the opin- 
ion of the board then stood upon the 
duplicate at a valuation grossly too 
high.” State v. Raine, supra [quot 
Scott v. Raine, 11 OhioDec. (Reprint) 
171, 178, 25 Cine.L.Bul. 154], 

4 Sioux City Bridge Co. v. Da- 
kota County, 43 S.Ct. 190, 260 U.S. 441, 
67 L.Ed. 340, 28 A.L.R. 979 [rev 182 
N.W. 485, 105 Neb. 843]; Denver First 
Nat. Bank v. Montrose County, 84 P. 
1111, 36 Colo. 265; Iowa Cent. R. Co. 
v. Eliot Tp., 157 N.W. 731, 176 Iowa 
131; Barz v. Klemme Bd. of Equaliza- 
tion, 111 N.W. 41, 138 Iowa 563. See 
Apartments Bldg. Co. v. Smiley, 26 
F.(2d) 469 [aff 32 F.(2d) 142] (to 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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ers hold that the power to reduce is limited to cases 
where the assessed valuation is in excess of the 
standard fixed by law and that, in the absence of 
such a circumstance, no reduction to conform to 
other values unlawfully fixed too low is author- 
ized.° Even where the power of reduction gener- 
ally is affirmed, the board may take such action 
only where there has been a regular and systematic 
discrimination, and sporadic instances of lower val- 
uation are not within the rule.® 

[§ 1024] d. Reassessment.? In the absence of 
statutory provisions conferring the power of reas- 
sessment on boards or officers, they have no such 
power, and any attempt at reassessment is unau- 
thorized and void.’ The legislature has a right, 
however, to provide for the correction of inequal- 
ities in assessment by legislation providing for a 
reassessment,® and statutory provisions exist in 
some jurisdictions authorizing designated boards or 


officers to make, or to direct, a reassessment of prop- 


erty as to which the original assessment in specified 
eases, or in any case, was void or has been avoided 
by competent authority.1° Thus some of the stat- 
utes provide in substance that an assessment may 
be set aside and a reassessment made for mere ir- 
regularities in the proceedings which do not go to 
the validity of the tax itself;11 the right to reas- 
sess under such statutes depends on the nature of the 
irregularities and proceedings on account of which 
the assessment was set aside;1? and, under such 
statutes, a reassessment has been distinguished from 
a new assessment, and it has been held that, where 
an attempted assessment was utterly void so that 
there was an entire failure to assess, proceedings 
to assess the property concerned were a new assess- 
ment rather than a reassessment and hence could 
not be had under the authority to reassess or in the 
manner prescribed for such action.** Under other 
statutes, the power exists to set aside any assess- 
ment and reassess the property save where the 
assessment has been fixed by certain enumerated 
boards or officers or by the judgment of a court of 
record on appeal; and, under such statutes, it 


same effect); Arizona Copper Co. v. 


State, 137 P. 417, 15 Ariz. 9 [error| cases passim infra this section. 
In Tllinois reassessment by re-| power to set aside an assessment of 


dism 35 S.Ct. 987, 238 U.S. 611, 59 L. [a] 
Ed. 1489] (recognizing rule). 
~5. Mass.—Lowell  v. 


cas _ “ 
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viewing boards or officers is author- 
Middlesex | ized in the years when periodical gen- 
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is immaterial what other action may have been had 
with reference to the particular assessment, so long 
as it has not been fixed by the agencies or in the 
manner mentioned in the statute.1> Under statutes 
authorizing reassessment when it appears that the 
assessment of property is not in substantial com- 
pliance with the law, it is immaterial by whom the 
violation has been committed, and the proper au- 
thorities are as fully empowered to institute pro- 
ceedings for reassessment where the primary as- 
sessor only has acted incorrectly and the board of 


‘review has merely failed to take action as where 


some illegality in the action of the board itself is 
claimed.t® Where, by statute, the board is au- 
thorized to cancel tax certificates issued on tax 
sales and refund the purchase price for certain spec- 
ified purposes and, by a related statute, is empow- 
ered to order a reassessment of property covered 
by such certificates, it has been held that the two 
statutes are to be read together and that any de- 
fect for which refund can be and has been made 
is of a nature sufficient to form a basis for reassess- 
ment.1* The reassessment, when ordered by com- 
petent authority, is to be made in conformity to the 
existing laws on the subject.18 Where the legisla- 
ture has fixed no limit on the time within which re- 
assessment may be had, it has been held that there 
is no limitation as to the time in which it may act.19 
Under some statutes it has been held, with reference 
to the proceedings to set aside and reassess, that the 
preliminary setting aside must be within a certain 
definite period,?° but that, once the assessment has 
been set aside, the reassessment need not be made 
within such period;?1 and elsewhere there is au- 
thority holding that no reassessment can be made 
at a time when no opportunity for review and cor- 
rection exists.2* When a board or officer is merely 
empowered and not directed to make or order a 
reassessment, it is ordinarily a matter addressed to 
the sound discretion of the designated agency in the 
conscientious discharge of official duty whether the 
circumstances are such as to call for such action.?% 
Under some statutes the reviewing board or officer 


10. See statutory provisions; and, Code (1907) § 2223, subd 13, withdraw 


from the state tax commission the 


property and reassess it. State Tax 
Commission y. Bailey, 60 So. 913, 179 


County, 25 N.B. 469, 152 Mass. 372, 9 
L.R.A. 356. 

N.J.—Royal Mfg. Co. v. Board of 
Equalization, 74 A. 525, 78 N.J.Law 
337 [aff 70 A. 978, 76_N.J.Law 402]; 
New Jersey Cent. R. Co. v. State Bd. 
of Assessors, 65 A. 244, 74 N.J.Law 1. 

N.Y.—People v. Delaware County, 
60 N.Y. 381 [rev 2 Hun 102, 4 Thomps. 
&C. 336 (rev 47 How.Pr. 24)]. 

Or.—Elmore v. Tillamook County, 
105 P. 900, 55 Or. 224. 

S.D.—Empire Elevator Co. v. But- 
ter, 123 N.W. 868, 24 S.D. 434; George 
C. Bagley Elevator Co. v. Butter, 123 
N.W. 866, 24 S.D. 429. i Bes 

Wis.—Peninsular Power Co. v. is- 
consin Tax Commission, 218 N.W. 371, 
195 Wis. 231. 

6. Mason v. Des Moines, (Iowa) 
192 N.W. 129; Redmond vy. City of 
Jackson, 108 So. 444, 143 Miss. 114. 

7, Reassessment by assessor see 
SORTS Sua iais (eeyrdlass 28 Call) 107 

gs. People v. Reynolds, al. ‘ 
Schmuck re Hartman, 70 A. 1091, 222 
Pa. 190; Chicago, etc., R. Co. vy. 
State, (Tex.Civ.App.) 241 S.W. 255 
[aff (Commn.App.) 263 S.W. 249]; 
City of Lynchburg v. Taylor, 157 S.E. 


"718, 156 Va. 73. 


9. Heidenway v. Harding, 168 N.E. 
630, 336 Ill. 606. 


eral assessments are made or in inter- 
vening years when there has been 
some alteration in condition of the 
property, and in no other cases. Peo- 
ple v. Sheridan-Brompton & Annex 
Building Corporation, 163 N.E. 403, 
S3he T1495. 

11. See statutory provisions; and 
cases infra notes 12, 13. 

12. Kaehler v.. Dobberpuhl, 14 N.W. 
644, 56 Wis. 480. And see cases infra 
note 13. 

[a] Defective verification.—(1) 
Under such statute it has been held 
proper to reassess property, the as- 
sessment of which has been set aside 
because of an imperfect verification 
by the assessor of his roll (Kaehler 
v. Dobberpuhl, 14 N.W. 644, 56 Wis. 
480) (2) or because of absence of 
verification (Bass v. Fond du Lac 
County, 19 N.W. 526, 60 Wis. 516). 

13. Douglas v. Westchester Coun- 
ty, 65 N.H. 162, 172 N.Y. 309; People 
v. Wemple, 22 N.E. 761, 117 N.Y. 77. 

14. See statutory provisions; and 
cases infra note 15. 

15. State Tax ‘Commission v. 
Bailey, 60 So. 913, 179 Ala. 620; Black- 
sher Co. v. State, 70 So. 965, 14 Ala. 
App. 580. 

[a] Final assessment by county 
commissioner’s court does not, under 


Ala. 620. 

[b] Assent to, and payment of, as- 
sessment by taxpayer does not pre- 
vent the setting aside and reassess- 
ment, in the absence of any such de- 
cision by a court of record on appeal 
or other enumerated circumstance as 
is specifically made a bar to reassess- 
ment by the statute. Blacksher Co. 
v. State, 70 So. 965, 14 Ala.App. 580. 

16. Culliton v. Bentley, 161 N.W. : 
763, 165 Wis. 262. 

17. Roberts v. Waukesha County, 
123 N.W. 135, 140 Wis. 593. 

18. Leser v. Lowenstein, 98 A. 712, 
129 Md. 244. 

19. Knaus v. Rollof, 190 N.W. 463, 
178 Wis. 579. 

20. Blacksher Co. vy. State, 70 So. 
965, 14 Ala.App. 580: 

21. State Tax Commission vy. 
Bailey, 60 So. 913, 179 Ala, 620. 

22. Byram v. Thurston County, 251 
P. 103, 141 Wash. 28 [mod 252 P. 943, 
141 Wash. 28]. 

23. State Tax Commission v. 
Bailey, 60 So. 913, 179 Ala. 620; Bea- 
dle County v. Eveland, 180 N.W. 65, 
43 S.D. 447. 

fa] Constitutionality.—A statute 
permitting a board to order reassess- 
ment in its discretion instead of re- 
quiring it to reassess under certain 
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is given authority to reassess directly rather than 
merely to order or direct reassessment by the pri- 
mary assessing agencies;?4 under such statutes the 
board is, for the purpose of reassessment, a taxing 
tribunal, invested with certain'‘discretionary powers 
of investigation and determination.?> Where the 
power of reassessment is given the board or officer 
when satisfied that the property involved is justly 
taxable, with no method prescribed by statute by 
which such finding of taxability is to be determined, 
the board or officer empowered is left free to fol- 
low such method and consider such evidence on the 
question as seems fit.2® When an assessment 1s 
once set aside as a preliminary to reassessment, by 
an authorized board or officer, such action has been 
held to leave the property, between the time of the 
setting aside and the time of reassessment, as if 
no action had ever been taken with respect to as- 
sessing it.27 Elsewhere the statutes authorize the 
reviewing boards or officers to order or direct a re- 
assessment by the primary assessing agencies.?® 
Under statutes of that nature, the reassessing offi- 
cer’s action in making reassessment of certain prop- 
erty is valid only where he acts in pursuance of a 
sufficient order by the agency empowered to direct 
a reassessment.?® An order which does not specify 
the property to be reassessed, in such a manner that 
it can be definitely ascertained, is insufficient to 
authorize and validate a reassessment,°° and no re- 
assessment can be made against property not in- 
cluded in that listed in the order to reassess.°!_ Un- 
der some statutes it has been held that taxes re- 
jected for an indefinite description: cannot be re- 
assessed on a different description than that con- 
tained in the original assessment roll where the 
description originally given is so vague as to ren- 
der the taxes absolutely void for indefiniteness, but 
can in such ease only be reassessed on the taxable 


conditions has been held not to be un- 
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property of the proper township,** bat that, where 
the indefiniteness is not of such nature, the deserip- 
tion being sufficiently capable to be identified by a 
competent person, the description may be amended 
and a reassessment ordered on the property inelud- 
ed within the amended description.** However, 
where the reassessment is ordered on property in- 
cluded within certain schedules of land referred to 
in the order, property comprised therein is sufficient- 
ly described to sustain the action of the officer, to 
whom the order is directed, in reassessing it.** It 
is the duty of the board or officer empowered to 
order reassessments so to act when there exists a 
void or rejected tax of the description that they 
are authorized to reassess.*® Under other statutes 
the board, on determining that property has been 
underassessed, is authorized either to reassess or to 
direct the assessor or some other person to make a 


reassessment;?® in either case, the new assessment _ 


is intended merely for the purpose of carrying into 
effect the determination previously reached by the 
board that the property in question has been assessed 
at too low a valuation.®? 

General reassessment throughout taxing district. 
Under some statutes authority exists to direct a 
complete reassessment throughout the whole of a 
taxing district of all the property therein,** where 
it is shown that there is inequality or illegality, in 
the original assessment in such district, of such a 
nature as to produce diserimination.*® In the ab- 
sence of statutory provisions directing that the or- 
der shall be addressed to the assessors, such gen- 
eral reassessment need not be made through the 
local assessors but instead, when contemplated by 
statutes, may be made directly by special agents of. 
the reviewing board or officer, independently of the 
assessing officials of the district itself,4° even 
though, generally speaking, the board’s powers are 


[§ 1024 


constitutional as an attempted dele- 
gation of legislative or judicial pow- 
er. Heidenway v. Harding, 168 N.E. 
630, 336 Ill. 606. 

24. See statutory provisions; and 
passim infra text and notes 25-27. 

25. Bass v. Fond du Lac County, 
19 N.W. 526, 60 Wis. 516. 


26. Bass v. Fond du Lac County, 
supra, 
Care State Tax Commission  v. 


Bailey & Howard, 60 So. 913, 179 Ala. 
620. 

28. See statutory provisions; 
‘eases infra notes 29-31. 

29. Auditor-Gen. v. Tuttle, 109 N. 
W. 48, 146 Mich. 106. 

30. Auditor-Gen. v. Tuttle, supra. 

31. Gage v. Saginaw, 87 N.W. 1027, 
128 Mich. 682. 

32. Auditor-Gen. v. Smith, 85 N.W. 
‘8, 125 Mich. 576. See Auditor-Gen, v. 
Fleming, 105 N.W. 71, 142 Mich. 12 
(recognizing rule). 


and 


33. Auditor-Gen. Vv. Fleming, 
supra. 

34. Auditor-Gen. Vv. Fleming, 
supra. 

35. Auditor-Gen. v. Tuttle, 109 N. 


W. 48, 146 Mich. 106. , 

36. See statutory provisions; 
eases infra note 37 

37... Jersey City v.) Tax) Bd.i- of 
Equalization, 67 A. 38, 74 N.J.Law 
753. 

38. New Jersey Cent. R. Co. v. 
State Bd. of Assessors, 65 A. 244, 74 
N.J.Law 1; Herd v. State Tax Com- 
mission, 240 P. 988, 31 N.M. 44; 
Peninsular Power Co. v. Wisconsin 
Tax Commission, 218 N.W. 371, 195 
Wis. 231; Knaus v. Rollof, 190 N.W. 
463, 178 Wis. 579; Culliton v. Bentley, 


and 
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161 N.W. 768, 165 Wis. 262; 
Hammerlund, 150 N.W. 512, 159 Wis. 
315. See Leser vy. Lowenstein, 98 A. 
712, 129 Md. 244 (sustaining the pow- 
er of a state board, authorized to or- 
der a state-wide reassessment, to di- 
rect that such reassessment be made 
of property in the several counties 
of the state, exclusive of the city of 
Baltimore); Beadle County v. Eve- 
land, 180 N.W. 65, 48 S.D. 447 (recog- 
nizing rule). 

[a] Preparation of tax roll.— 
When a reassessment of a district has 
been made by the proper officials, it 
then becomes the duty of the officer 
charged with the duty of preparing 
the tax roll to do so on the basis of 
the reassessment instead of the orig- 
inal assessment, a duty which is pure- 
ly ministerial and in no way judicial 
nor involving any discretion to de- 
termine as to the validity of the 
procedure employed in the reassess- 
ment, and further, a duty which is 
continuing, remaining as a mandatory 
obligation until its performance with- 
out regard to the fact that it is de- 
layed for several years. State v. 
Erickson, 174 N.W. 919, 170 Wis. 205. 

39. New Jersey Cent. R. Co. v. 
State Bd. of Assessors, 65 A. 244, 74 
N.J.Law 1. 

{a] Stipulation between taxpayer 
and board regarding the existence of 
illegalities in the assessment is not 
sufficient to take the place of proof 
and permit the board to order a re- 
assessment, where the taxing district 
is not a party to the stipulation, in 
view of the vast expenditure of labor 
and money which will be imposed on 
the district as an incident to a general 
reassessment. New Jersey Cent. R. 


State v.;Co. v. State Bd. of Assessors, 65 A. 


244, 74 N.J.Law 1. 

40. Herd v. State Tax Commission 
of New Mexico, 240 P. 988, 31 N.M. 
44; Culliton v. Bentley, 161 N.Ww. 
763, 165 Wis. 262. See Leser v. Low- 
enstein, 98 A. 712, 129 Md. 744 (hold- 
ing that, where a state board is em- 
powered to direct county boards to 
appoint special assessors to reas- 
sess, it is the duty of the county 
board to. appoint such number of as- 
sessors for that county as shall have 
been ordered by the county board); 
State v. Minnesota & Ontario Power 
Co., 141 N.W. 839, 121 Minn. 421 (sus- 
taining a district reassessment by 


a specially appointed assessing agent - 


objected to on the ground of procedur- 
al defects and irregularities). 

[a] Constitutional objecticns dis- 
allowed.—(1) It has been held that a 
statute providing for district-wide 
reassessment by an appointive spe- 
cial assessor is not obnoxious to con- 
stitutional provisions for the election 
of necessary township and county of- 
ficers, nor those defining the separa- 
tion of power among the government- 
al branches, nor those guaranteeing 
equality and uniformity of taxation. 
State v. Minnesota & Ontario Power 
Co., 141 N.W. 839, 121 Minn. 421. (2) 
The provisions of St. (1913) §§ 1087— 
45 to 1087—-57, for the payment of 
expenses of reassessment of the gen- 
eral tax on a local assessment dis- 


trict, are not unconstitutional, as an: 


attempt to impose a state expense 
on the district, the expense being in 
reality a district expense. State v. 
Hammerlund, 150 N.W. 512, 159 Wis. 
315. (3) Statutory provisions (L. 
[1905] c 259), that, when it appears 
to the state tax commissioners that 


For later cases, developmerts and changes in the law sce Aunotations, same title and section number, 
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in nature only supervisory over the acts of local 
taxing agencies. Where provision is made for 
a periodical general assessment of real estate and 
for a special board to review and correct the as- 
sessment thus made, with no power given to the 
board to make a reassessment of the real estate 
throughout the district, the board’s attempted exer- 
cise of such power is unauthorized and void.42  Un- 
der statutes authorizing a state board, between the 
dates of periodical general assessments, to order a 
reassessment, it has been held that a state-wide 
consideration of values only is intended to form a 
basis for reassessment and that the power does not 
authorize the ordering of a reassessment on the 
basis of local needs and conditions within a coun- 
ty or local subdivision;** but, where there is a 
proper consideration of state-wide values, the board, 
when authorized to act as to taxing districts, may 
order reassessments in some of the districts in the 
state without making any order affecting others 
of the taxing districts.#*¢ A board empowered to 
order a district-wide reassessment may, it has been 
held, confine its order to a reassessment of real prop- 
erty only without so extending its scope as to direct 
a reassessment of all property of every kind in the 
district affected.*> 
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[§. 1025] 7. Meetings of Board*—a. Time and 
Place—(1i) In General. While, according to some 
decisions, statutes*® requiring the board to meet on 
a designated day are mandatory and must be lit- 
erally complied with,*7 under general rules,*® unless 
the statute expressly or by clear implication makes 
the time essential, it is regarded as merely direc- 
tory,*® and the failure of the board to convene and 
begin its sessions at the appointed time is a mere 
irregularity which does not vitiate the tax, provided 
no one is deprived of his opportunity to appear 
before them and be heard.*® The board may con- 
tinue its sessions by adjournments taken from time 
to time.®! If it is required to sit from day to day, 
or to remain in continuous session, an interruption 
of the session will not be a fatal defect if enough 
time is given for the hearing and determination of 
all objections;5? and it may hold special meetings 
at times properly appointed and of which due no- 
tice is given.°® If it is required to complete its 
work within a limited number of days, business 
days only are to be counted, Sundays being exclud- 
ed.°+ But where the statute expressly or by clear 
implication limits the time during which the board 
may act,°> its power ceases with the expiration of 
that time, and any changes in the assessment roll 
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the assessment of property in any as- 
sessment district was not made in 
substantial compliance with law, etc., 
such commissioners may order a re- 
assessment and name one or_ more 
persons to make the same, and may 
also appoint a board of review to re- 
view the assessment so made, etc., 
have been held not to contravene 
Const. art 13 § 9, providing that all 
city, town, and village officers, whose 
election or appointment is not provid- 
ed for by this constitution, shall be 
elected by the electors of such cities, 
etce., or appointed by such authorities 
thereof as the legislature shall desig- 
nate for that purpose, as depriving 
the electors of the right to choose 
their assessor and board of review 
and to have them perform their legi- 
timate functions. State v. Daniels, 
128 N.W. 565, 143 Wis. 649 [foll State 
v. ‘Hammerlund, 150 N.W. 512, 159 
Wis. 315]. ipsa 

41. Herd v. State Tax Commission 
2 New Mexico, 240 P. 988, 31 N.M. 
4 


42. City of Lynchburg v. Taylor, 
157.8: 718,156 Va. 73. 


Hasse v. Bielefeld, 150 N.E. 


43. 

413, 197 Ind. 498. 

44. Postlewaite v. Hasse, (Ind. 
App.) 166 N.E. 21 [transf den 166 N. 
E.. 547). 

45. Leser v. Lowenstein, 98 A, 712, 
129 Md. 244. 8 

46. See statutory provisions. 

47. Hyland v. razil Black Coal 
Co., 26 N.E. 672, 128 Ind. 335; Slaugh- 
ter v. Louisville, 8 S.W. 917, 89 Ky. 
112, 12 Ky.L. 61; Sioux City, etc., R. 
Co. v. Washington County, 3 Neb. 30; 
Boutrous v. Thoresen, 209 N.W. 558, 
54 N.D. 289; Powers v. Larabee, 49 
N.W. 724, 2 N.D. 141. 

48. See Officers § 306. 

49. Empire Mining Co. v. Bowers, 
79 So. 561, 202 Ala. 85; Birmingham 
Bldg., etc., Assoc. v. State, 25 So. 52, 
120 Ala. 4€3; Espalla v. Mobile Coun- 
ty, 73 So. 761, 15 Ala.Apn. 443 [rev 
on other grounds 76 So. 2, 200 Ala. 
410 


50. Ala.—Birmingham Bldg., etc., 
Assoc. v. State, 25 So. 52, 120 Ala. 
403. 

Colo.—Duggan v. McCullough, 59 
P. 748, 27 Colo. 43. 

Idaho.—Overland Co. v. Utter, 257 
P. 480, 44 Idaho 385. 

Iowa.—Hill v. Wolfe, 28 Iowa 577. 

Mich.—Wright v. Auditor-Gen., 77 
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N.W. 11, 118 Mich. 556 [dist Auditor- 
Gen, v. Chandler, 66 N.W. 482, 108 
Mich. 569; Caledonia Tp. v. Rose, 53 
N.W. 927, 94 Mich. 216]. 

Miss.—Cato v. Gordon, 63 Miss. 320; 
Wolfe v. Murphy, 60 Miss. 1. 

N.Y.—People v. Turner, 40 N.E. 400, 
145 N.Y. 451; Matter of Young, 56 
N.Y.S. 861, 26 Misc. 186. 

Wis.—State v. Zillmann, 98 N.W. 
543, 121 Wis. 472. 

fa] Deprivation of right.—A prop- 
erty owner was deprived of a right to 
a hearing before the board of review, 
and an assessment was not enforce- 
able where the town clerk’s office was 
locked, and her agent, after waiting 
until after 2:30, left to attend to 
other business. Hampton Tp. v. Wes- 
pinter, 151 N.W. 643, 185 Mich. 29. 

[b] State tax commission.—Under 
Code (1907) § 2265, which gives a 
county commissioner’s assessment 
the effect of a final judgment, unless 
revised by the state tax commission, 
it is not necessary that the com- 
mission exercise its supervisory pow- 
ers within thirty days before the ex- 
piration of the tax year. State Tax 
Commission v. Bailey & Howard, 60 
So. 913. 179 Ala. 620. 

51. I1l.—St. Louis Bridge Co. ¥v. 
People, 21 N.E. 428. 128 Ill. 422; Hal- 
sey v. People, 84 Ill. 89. 

Ind.—Nicholson v. McClintock, 155 
N.E. 217, 85 Ind.App. 709; Nicholson 
v. Chamberlain, 155 N.E. 215, 85 Ind. 
App. 615. 

Iowa.—Saar v. Carson, 124 N.W. 
204. 145 Iowa 525. a 

Kan.—Challiss v. Rigg, 30 P. 190, 
49 Kan. 119. 

Mich.—Auditor-Gen, v. Sparrow, 74 
N.W. 881, 116 Mich. 574. See Auditor- 
Gen. v. Chandler, 66 N.W. 482, 108 
Mich. 569 (taxpayer is entitled to 
assume board will remain in session 
during the time prescribed). 

Mo.—State v. Vaile, 26 S.W. 672, 122 
Mo. 33; Black v. McGonigle, 15 S.W. 
615. 103 Mo. 192. 

N.Y.—In re Cathedral of Incarna- 
tion, 86 N.¥.S. 900, 91 App.Div. 543. 

N.D.—O’Neil v. Tyler, 53 N.W. 434, 
SiND: 47s v 

But see Smith v. Nelson, 57 Miss. 
138 (board of supervisors having no 
power to adjourn to a time not ap- 
pointed by law, a levy of taxes made 
at an adjourned meeting is void). 

{a] In Nebraska, under Comp. St. 
(1922) §§ 5972, 5977, jurisdiction of 


*By BERNARD J. KENNY (§§ 1025-1119). 


the county board of equalization is 
limited to session of twenty days, 
but it may adjourn from day to day 
or from time to time, and its juris- 
diction will continue until such time 
as will enable the assessor to for- 
ward a copy of the assessment to 
the state board of equalization on or 
before July 10. Missouri Pac. R. Cor- 
poration in Nebraska v. Board of 
Equalization of Richardson County, 
206 N.W. 150, 114 Neb. 84; Hiller v. 
Unitt, 204 N.W. 208, 113 Neb. 612; 
David Cole Creamery Co. v. McDon- 
ald, 150 N.W. 640, 97 Neb. 513; Farm- 
ers’ Co-op. Creamery & Supply Co. v. 
McDonald, 150 N.W. 640, 97 Neb. 510. 

52. Gates v. Johnson, 80 N.W. 709, 
121 Mich. 663; Wolfe v. Murphy, 60 
Miss. 1. See St. Louis County v. 
Nettleton, 22 Minn. 356 (holding that 
an adjournment except from day to 
day is an irregularity that will let 
in the defense that the tax was 
“partially, unfairly, and unequally as- 
sessed” to the prejudice of the ob- 
jecting party). 

53. Tierney v. Brown, 5 So. 104, 65 
Miss. 563, 7 Am.S.R. 679; Graham vy. 
Lawrence County Com’rs, 99 Pa. 
Super, 245, 

[a] “Pix,” within Acts (1915) p 
420 § 80, providing that the county 
board shall have the right to ‘‘fix’’ the 
taxable value and to that end may be 
convened in special session, may com- 
prehend not only the valuation deter- 
mined by the board in its original 
assessment, but also any revision 
thereof. Espalla v. Mobile County, 
73 So. 761, 15 Ala.App. 443 [rev on 
other grounds 76 So. 2, 200 Ala. 410]. 

[b] Legislature may constitution- 
ally legalize special meetings of the 
state board of tax commissioners not 
authorized by the statute creating the 
board. Seymour First Nat. Bank v. 
Isaacs, 68 N.E. 288, 161 Ind. 278. 

54. Yocum v. Brazil First Nat. 
Bank, 43 N.B. 231, 38 N.E. 599, 144 


55. See statutory provisions. 

[a] In Texas Sayles Civ. St. art 
1517a subd 1, providing that the coun- 
ty commissioners’ courts shall con- 
vene and sit as a board of egualiza- 
tion on the second Monday in June 
“or as soon thereafter as practicable 
before the first day of July,” does not 
render a continuation of their pro- 
‘ceedings into July a nullity. Graham 
v. Lasater, (Civ.App.) 26 S.W. 472. 
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made afterward are illegal.®® 


to begin its labors.°? 
Place. 


to appear.°° 


[§ 1026] (2) Waiver of Objections.*°+ Any per- 


56. U.S.—Holly Sugar Corporation 
v. Board of Com’rs of Mesa County, 
10 F.(2d) 506; Mudge v. McDougal, 
222 F. 562 [rev on other grounds 233 
EB. 235, 147 C.C.A. 241]; ; 

Ariz—Copper_ Queen _Consol. Min. 
Co. v. Cochise County Bd. of Equali- 
zation, 65 P. 149, 7 Ariz. 364. See 
State v. Board of Sup’rs of Yavapai 
County, 127 P. 727, 14 Ariz. 222 (simi- 
lar holding as to special limitation on 
particular type of proceeding). ¥ 

Ark.—First Nat. Bank v. Norris, 
167 S.W. 481, 113 Ark. 138; Waters 
Pierce Oil Co. v. Roberts, 131 S.W. 
205, 96 Ark. 92; Saline County v. 
Hughes, 105 S.W. 577, 84 Ark. 347; 
Wiley v. Flournoy, 30 Ark. 609. 

Conn.—Bridgeport Brass Co. v. 
Drew, 128 A. 413, 102 Conn. 206; San- 
ford’s Appeal, 54 A. 739, 75 Conn. 590. 

Ill.— Barkley v. Dale, 73 N.E. 325, 
213 Ill. 614. : 

Mich.—Auditor General v. Stone, 
155 N.W. 713, 190 Mich. 93; State Tax 
Com’rs v. Cady, 83 N.W. 783, 124 Mich. 
683; Auditor-Gen. v. Sparrow, 74 N. 
W. 881, 116 Mich. 574; Stone v. Ses- 
sions, 58 N.W. 1014, 100 Mich. 343. 

’Miss.—Norwood v. Lumber Mineral 
Co., 65 So. 468; Board of Sup’rs of 
Covington County v. Conner Lumber 
Co., 65 So. 466, 107 Miss. 368; City of 
Biloxi v. Biloxi Real Estate Co., 42 
So. 729. 94 Miss. 653; Brothers v. 
Beck, 22 So. 944, 75 Miss. 482. 

Mo.—St. Joseph Lead Co. v. Simms, 
18 S.W. 906, 108 Mo. 222. ' 

Neb.—Farmers’ Co-op, Creamery & 
Supply Co. v. McDonald, 158 N.W. 369, 
100 Neb. 33; Sumner v. Colfax Coun- 
ty, 16 N.W. 756, 14 Neb. 524. 

Nev.—State v. Central Pac. R. Co., 
30 P. 693, 21 Nev. 270. 

N.J.—New Jersey Zine Co. v. Sus- 
sex County, 56 A. 138, 70 N.J.Law 186. 

N.C.—Williams v. Commissioners 
of Franklin County, 108 S.E. 503, 182 
N.C. 135; Wolfenden v. Board of 
Com’rs of Beaufort County, 67 S.E. 
319, 152 N.C. 83. 

But see Nova Ceasarea Harmony 
Lodge No. 2 v. Hagerty, 11 OhioDec. 
595, 28 Cince.L.Bul. 67 (taxpayer may 
not complain in the absence of in- 
jury) : 
[a] Completion by court.—(1) Un- 
der Hill L. Annot. 2781, providing 
that, where a county board of equali- 
zation is unable to complete the 
equalization during the week in which 
it is required to meet, the county 
court shall, at its next term there- 
after, complete the equalization, and 
under § 899, providing that, in addi- 
tion to its regular terms, a county 
court may hold terms at such times 
as the court may appoint, the words 
‘next term’’ mean next session of 
the court, and where a county court 
adjourned its regular September term 
to October 9, it might, at such ad- 
journed term, complete the work of 
an equalization board which sat dur- 
ing the first week in October. God- 
frey v. Douglas County, 43 P. 171, 28 
Or. 446. (2) Under Code § 2781, mak- 
ing it the duty of the county court to 
complete the examination and -correc- 
tion of the roll if the board fails to 
complete it in the time allowed the 
court may not increase the assess- 
ment of a taxpayer where the board 
has finished its examination and cor- 


So also are changes 
made prematurely, that is, before the board is le- 
gally organized or before the time appointed for it 


Statutes prescribing the place where the 
board should meet®*® should be complied with,°*® but 
a slight departure from the law in this respect, such 
as holding the meeting in another room in the same 
building, will not invalidate the proceedings, if 
no one was misled or deprived of his opportunity 
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son who appears before the board of equalization 
or review and presents objections to his assessment 
waives any objections as to the time or place of 


meeting of the board.* 


sions.*® Where 


* 


rection within the time allotted. 
French v. Harney County, 54 P. 211, 
33 Or. 418. : 

[b] Correction of roll.—Under 
Code (1906) §§ 4298, 4297, 4298, and 
4307, the board of supervisors can- 
not, where it did not enter an in- 
crease upon the assessment roll, at 
its September meeting, make an in- 
crease in the subsequent October, its 
powers being exhausted by October l. 
Norwood v. Lumber Mineral Co., 
(Miss.) 65 So. 468; Board of Sup’rs of 
Covington County v. Conner Lumber 
Co., 65 So. 466, 107 Miss. 368. 

[c] Curative statute.—Colo. Comp. 
L. (1921) § 7256 did not validate in- 
creased assessment made by the state 
board of equalization after the date 
on which it was authorized to act. 
Holly Sugar Corporation vy. Board of 
Edits of Mesa County, 10 F.(2d) 


{[d] State tax commission.—Al- 
though the right of general and com- 
plete supervision is given to the state 
tax commission by Code (1907) § 
2223, yet; in view of § 2260 and other 
statutes, its power to set aside tax. 
valuations and assessments must be 
exercised before the end of the cur- 
rent tax year. State v. Doster-North- 
reek Drug Co., 71 So. 427, 196 Ala. 


fe] Im California (1) under Pol. 
Code § 3672. requiring the board of 
supervisors to meet on the first Mon- 
day in July in each year and to con- 
tinue in session not later than the 
third Monday in July, or after the 
expiration of the time extended by 
the state board, an assessment or- 
dered by the board of supervisors 
after such time is void. Whiting 
Finance Co. v. Hopkins, 249 P. 853, 
199 Cal. 428; Napa ‘Savings Bank v. 
Napa County, 120 P. 449, 17 Cal.App. 
545. (2) An equalization completed 
after the third Monday of July under 
a void order of extension by the state 
board is valid where the taxpayer is 
not injuriously affected. Buswell v. 
eee County, 48 P. 226, 116 Cal. 
57. People v. Cook County Bd. of 
Review, 53 N.E. 221,.178 Ill. 348; 
State v. Magdalena Development Co., 
242 P. 329, 31 N.M. 114; Tobey v. Wil- 
son, 43 U.C.Q.B. (Ont.) 230. But see 
Ex p. Howard-Harrison Iron Co., 24 
So. 516, 119 Ala. 484, 72 Am.S.R. 928 
(judgment rendered before appear- 
ance day is merely irregular and 
erroneous but not void). 

58. See statutory provisions. 

[a] In Alabama, although Reve- 
nue? SAiCtACLOLO) MS 38 pariimaau- 
thorizing revaluation by the state tax 
commission, does not prescribe the 
place where the hearing for revalua- 
tion shall be held, Code (1907) § 2228, 
requiring notice of a hearing for re- 
valuation, manifests that the hear- 
ing should be in the county in which 
the property to be reassessed is sit- 
uated, so that the tax commission 
cannot, under the authority given by 
§§ 21, 148, 417, require the taxpayer 
to bring its books and papers to the 
state capitol for examination to aid 
in making the revaluation. State Tax 
Commission vy. Tennessee Coal, Iron & 
R. Co., 89 So. 179, 206 Ala. 355. 

59. Hunter v. Bennett, 115 So. 204, 


[§ 1027] b. Notice to Public of Meeting or Ses- 


required by statute,°* due notice 


of the time and place of the meeting or the ses- 
sions of the board must be given.®° 
held, however, that notice of the hearing is unnec- 
essary where the taxpayer is the moving party.°° 
Sufficiency of notice. 


It has been 


The notice should conform 


149 Miss. 368; Anderson vy. South 
Vancouver, 45 Can.S.C. 425, Ann.Cas. 
1912B 632. See Caledonia Tp. v. Rose, 


53 N.W. 927, 94 Mich. 216 (holding 
that a provision as to the place of 
meeting is mandatory). 

[a] Two districts in one county.— 
A. board of equalization having juris- 
diction over a county which is di- 
vided into two districts, and required 
to hold its meetings in the two dis- 
tricts alternately, has no proper au- 
thority to act on the assessments in 
one district when sitting in the oth- 
er, although its action in this respect 
may be subsequently ratified. Hunter 
v. Bennett, 115 So. 204, 149 Miss. 368; 
Yazoo Delta Inv. Co. v. Suddoth, 12 
So. 246, 70 Miss. 416. 

60. Tampa v. Mugge, 24 So. 489, 
40 Fla. 326; State v. Vaile, 26 S.W. 
672, 122 Mo. 33. 

[a] Insufficient meeting.—Under a 
statute requiring the board to ap- 
point a time and place for hearings 
and to be present for that purpose, 
the occasional presence of members 
of the board in the building, but not 
in the room appointed for the hear- 
ing, is insufficient, although for the 
rest of the time they remained with- 
in telephone communication. Trum- 


Div, 1513 
61. To notice of: 
Pee in assessment see infra § 


bull v. Palmer, 93 N.Y.S. 349, 104 App. 


eine and place of meeting see infra § 


62. Faribault Water-Works Co. v. 
Rice County, 46 N.W. 143, 44 Minn. 
12; State v. Thomas, 17 N.J.Law 160; 
uate v. Cooper, 18 N,W. 438, 59 Wis. 


63. Notice: ) 
Generally see Notice 46 C.J. p 534. 


Completion and filing of 
ment roll see supra § 91 
Equalization between taxing dis- 
tricts see supra §§ 938, 973. 
Increase of assessment see infra §§ 
1030-1034. 

64. See statutory provisions. 

65. Miss.—Henderson Molpus Co. 
v. Gammill, 115 So. 716, 149 Miss. 
576; Robertson v. First Nat. Bank, 
76 So. 689, 115 Miss. 840, 

Pag v. Morgan, 82 Mo.App. 

Nev.—State v. Northern Belle Mill, 
etc., Co., 12 Nev. 89. 

N.J.—Mitsch_v. Riverside Tp., 92 
A. 436, 86 N.J.Law 603; Shillings- 
burg v. Greenwich Tp., 83 A. 644, 83 
N.J.Law 129; 
J.Law 58. i 

N.C.—Hart v. Board of Com’rs of 
Burke County, 134 S.E. 403, 192 N.C. 
161;  Norfolk-Southern R. Co. vy. 
Board of Com’rs of Carteret County, 
124 S.E. 560, 188 N.C. 265; Cleaveland 
County v. Atlanta, ete., Air Line R. 
Co.; 86 N.C. 541; 

N.D.—Boutrous v. Thoresen, 209 N. 
W. 558, 54 N.D. 289. 

[a] Necessity of corporate seal.— 
The corporate seal of a city need not 
be affixed to a notice if not required 
by the board. Lum y. Vicksburg, 18 
So. 476, 72 Miss. 950. 

66. Werner v. Reid, 153 N.E. 633, 
322 Ill. 613; Camp v. Simpson, 8 N. 
E. 308, 118 Ill. 224. 


assess- 


for later cases, developments and changes in the law see Annotations, same title and section number, 


Ss ee 


Nixon v. Ruple, 30 N.° 


wee 


“ere («eo 


YS 


to the requirements of statute.®7 
Service. 


specified.74 


Waiver. Under general rules,75 


payer appears before the board to contest an as- 
sessment, such appearance is a waiver of ‘objections 
to the want of notice or illegality thereof.?® 

[§ 1028] 8. Time and Place for Objections or 
Application for Review. In order for a taxpayer or 
other persons entitled to appeal’? preserve their 
right to claim relief, they must comply with the 
statutes’®S prescribing the time and place within 
which and where they must present their objections 
or file their application for a review.79 
other hand, no regulation or procedure of the board 


can deprive them of the full time 


67. Slaughter y. Louisville, 8 S. 
W. 917, 89 Ky.,112, 12 Ky.L. 61; Grant 
a re 80 N.W. 45, 58 Neb. 


68. Slaughter v. Louisville, 8 S.W. 
917, 89 Ky. 112, 12 Ky.L. 61; Dums- 
niel v. City of Louisville, 4 Ky.L. 14. 

[a] Notice by city assessor in his 
own name is insufficient, although he 
is ex officio a member of the board. 
Slaughter v. Louisville, 8 S.W. 917, 
89 Ky. 112, 12 Ky, L. 61. 

69. Port Huron vy. Wright, 114 N. 
W. 76, 150 Mich. 279; Hart v. Board 
of Com’rs of Burke County, 134 S.E. 
403, 192 N.C. 161. 

70. See statutory provisions. 
te Vivian v. McKim Tp., 23 Ont. 


61. 

[a] Notice held sufficient.—No- 
tice published in a newspaper by the 
board of equalization that it would 
meet on the fourth Monday of April, 
to hear reasons why the increase in 
the valuation should not be made, 
was-sufficient, and in accordance with 
the requirements of Rev. St. (1909) 
§ 11,404. State ex rel. Stone v. Chris- 
tian County Bank, 136 S.W. 335, 234 


5 


-Mo. 194. 


72. Messineo v. Fake, 96 A. 1007, 
88 N.J.Law 672. 

73. Newspapers as media of pub- 
lication see Newspapers § 6 et seq. 

74. Grant v. Bartholemew, 80 N. 
WwW. 45, 58 Neb. 839. 

75. See Appearances §§ 43-52. 

76. State v. Western- Union Tel. 
Co., 4 Nev. 338; State v. Gaylord, 41 
N.W. 518, 73 Wis. 306. 

77. Persons entitled see supra §§ 
1007, 1008. 

78. See statutory provisions. 

79: U.S.—Simms Oil Co. v. Day, 
31 F.(2d) 506 [aff 23 F.(2d) 923, and 
cert den 49 S.Ct. 514, 279 U.S. 874, 73 
L.Ed. 1009]; In re Wyoming Valley 
Ice Co., 165 F. 789. 

Ala.—State v. Templin, 95 So. 149, 
208 Ala. 651. : 

Ariz.—Atlantic, ete., R. Co. v. Ya- 
vapai County, 21 P. 768, 3 Ariz. 117. 

Colo.—Barnett v. Jaynes, 57 P. 
703, 26 Colo. 279. 

Towa.—Slocum v. 
16 N.W. 61, 61 Iowa 169; 
Dodge, 45 Iowa 564. 

La.—City Item Co-Operative Print- 
ing Co. v. New Orleans, 25 So. 313, 51 
La.Ann. 713; Oteri v. Parker, 7 So. 
570, 42 La.Ann. 374; New Orleans v. 
Canal, etc., Co., 32 La.Ann. 157; State 
vy. Louisiana Mut. Ins. Co., 19 La.Ann. 
474; Daily v. Newman, 14 La.Ann. 
580; Lafayette v. Kohn, 19 La. 94. 

Ma.—Aejes Co. v. Ray, 144 A. 842, 

6 Md. 590. i 
een Sr awell v. Middlesex, 16 N.E. 
8, 146 Mass. 403. 

Pe aed Willard, 79 N.W. 
829, 77 Minn. 190. 

N.J.—New York State Realty & 
Terminal Co. v. Hudson County Board 


Fayette County, 
Snell v. Ft. 


) Thus it must be 
given by the board®* within the prescribed number 
of days before the proposed action is taken.*® 

Where authorized ‘by statute,7° service 
may be made by publication,?+ which must be given 
at the times’? and in the number of newspapers?® 


ye 
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for this purpose.®°® 

[§ 1029] 9. Proceedings before Board or Officer 
—a. Procedure in General. Unless otherwise pro- 
vided for by statute, the proceedings before an of- 
ficer or board of equalization are not governed by 
the rules of practice prevailing in ordinary civil 


suits, and minor irregularities or informalities do 


where the tax- 


ances.*1 


On the 
rum.§® 
allowed by law 


of Taxation, 130 A. 204, 101 N.J.Law 
458 [rev on other grounds 132 A. 75]; 
Acquackanonk Water Co. v. Passaic 
County Board of Taxation, 96 A. 481, 
88 N.J.iaw 555; Jersey City v. State 
cian of Taxation, 56 A. 135, 70 N.J.Law 
od. 

Pa.—Settlement of Taxes, 13 Pa. 
Dist.&Co. 341; Rhoads v. Philadel- 
phia, 2 Phila. 149. 

Wyo.—Standard Cattle Co. v. Baird, 
56 P. 598, 8 Wyo. 144. 

Ont.—Re Ft. Frances Assessment, 
27 Ont.L. 622. 

[a] Adding omitted property.—(1) 
Correction of assessment, under Code 
Supp. (1913) § 1385b, in adding an 
item erroneously deducted by the as- 
sessor, was timely, where the audi- 
tor made the change before the last 
half of the year’s taxes had been paid 
or become delinquent. Elliott. v. 
Rhoads, 212 N.W. 468, 203 Iowa 218. 
(2) Taxable property, not listed for 
taxation nor returned by the assessor, 
may be added, under Gen. St. (1901) 
§ 7599, to the tax rolls by the county 
clerk after the settlement with the 
county treasurer'in October of the 
year the assessment should have 
been made, and after the tax rolls 
have been turned over to the county 
treasurer. State v. Holcomb, 106 P. 
1030, 81 Kan. 879, 28 L.R.A.N.S. 251. 

[b] Due process of law.—The ten 
days’ notice provided by the Revenue 
Act for an appeal from a county trus- 
tee’s back tax assessment to the 
board of equalizers is long enough to 
be due process of law. Tennessee 
Fertilizer Co. v. McFall, 163 S.W. 
806, 128 Tenn.. 645. 

[c] Mlegal assessment.—A statute 
requiring taxpayers to apply for the 
correction of errors in assessments 
within’a certain time does not apply 
to illegal assessments. Orleans Bd. 
of Assessors v. Pullman’s Palace-Car 
Co., 60 F. 87, 8 C.C.A. 490 [aff 55 F. 
206]. 

[d] Laches.—A proceeding to com- 
pel the county board of supervisors 
to cancel an assessment on real prop- 
erty assessed by another county, 
nearly six years after the statute 
providing relief from such double 
taxation took effect, was not barred 
by laches. Central Pac. Ry. Co. vy, 
Costa, 258 P. 991, 84 Cal.App. 577. 

[e] Repeal of statute.—Tax Act 
(1903) § 28 (4 Comp. St. [1910] p 
5107), which authorized the collector 
to file a complaint with the county 
board for an increase in valuation 
within one year from the time taxes 
on real estate become a lien, is su- 
perseded by Tax Act of 1918 (P. L. p 
879), requiring petitions to- be filed 
on or before June 15 next following 
the assessment. New York State 
Realty & Terminal Co. v. Hudson 
County Board of Taxation, 132 A. 75, 
102 N.J.Law 314 [rev 130 A. 204, 101 


not vitiate them, the- only essential matters being 
that the officer or board shall keep within his or 
its jurisdiction and that taxpayers shall be given 
a full opportunity to appear and present their griev- 
In the absence of statute otherwise pro- 
viding, an appeal to the reviewing board should be 
filed with the assessing officials and not with the 
reviewing board,®? and unless so filed, the reviewing 
board does not have jurisdiction.®* 

Acting by quorum. 
provide,*4 a board may perform its acts by a quo- 


Where general statutes so 


N.J.Law 458]. 

{[f] Time of entering default.— 
Where an order is made that objec- 
tions to an assessment roll be filed by 
a certain day, they must be filed be- 
fore that day commences, and if they 
are not so filed, a default may be en- 
tered on that day. Burhans vy. Nor- 
wood Park, 27 N:E. 1088, 138 Ill. 147. 

[g] TD Jness and absence as excus- 
es for failure to file objections see 
Clawson Lumber Co. v. Jones, 49 S. 
W. 909, 20 Tex.Civ.App. 208. 

{h] In Kentucky, under St. §§ 
4077-4080, and 4083, relating to fran- 
chise taxes, a railroad claiming an 
overassessment of its franchise tax 
in a city was not required to apply 
within thirty days to the state board 
for correction, since before the val- 
uation became final it had no means 
of knowing what the assessment 
would be. City of Newport v. South 
Covington & C. St. Ry. Co., 161 S.W. 
222, 156 Ky. 403. 

80. State v. Vaile, 26 S.W. 672, 122 
Mo. 33. _ 1 

81. Rockafellow v. Board of Equal- 
ization, 42 N.W. 380, 77 Iowa 493; 
Gager v. Prout, 26 N.E. 1013, 48 Ohio 
St. 89; National Land, etc., Co. v. Da- 
vies, 29 OhioCir.Ct. 334 [aff 81 N.E. 
755, 76 OhioSt. 407];, Northern Pac. 
Ry. Co. v. Clatsop County, 145 P. 271, 
74 Or. 250; Poppleton v. Yamhill 
County,..23 P.. 253, 18..0Or. 3775-7 ER. 
A. 449; Smoky Mountain Land, etc., 
Co. v. Lattimore, ‘105 S.W. 1028, 119 
Tenn. 620 (holding that, where a com- 
plainant appears before a county 
trustee in response to a citation in 
back tax proceedings, on appeal from 
the trustee’s decision to the state 
board of equalization, the board has 
jurisdiction of complainant’s person). 

[a] Attendance of assessors.— 
The assessors of the several wards, 
districts, or townships are required 
by law to attend at the hearing of ap- 
peals by the board of review, to pre- 
vent imposition by parties appealing; 
but their neglect or refusal to attend 
will not defeat the rights of appel- 
lants; the board must nevertheless ° 
act and may be compelled to do so 
by mandamus. Delaware, etc., Canal 
Co. v. Walsh, 11 Phila. (Pa.) 587. 


82. State v. Templin, 95 So. 149, 
208 Ala. 651. 
[a] Thus an appeal from a judg- 


ment of the state tax commission to 
the board of revenue can be placed 
before the board only on cértificate 
from the commission certifying the 
appeal, the proceedings of record be- 
fore the commission, and a copy of 
its judgment. State v. Templin, 95 
So. 149, 208 Ala. 651. 

sg. State v. Templin, supra. 

84. See statutory provisions. 

85. See case infra this note. 

[a] In Kentucky, where a charter 
of a city of the third class provided 
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Curative statutes** designed to legalize the action 
of boards and officers with reference to the review 
of assessments may or may not be valid, depending 
upon the nature of the matter claimed to have been 
it is difficult to draw 
a line between the matters which may, and those 
which may not, be validated by such acts;%*® but, 
in general, defects in the proceedings destructive 
of jurisdiction cannot be,*® while irregularities and 
errors in the conduct of the proceedings may be, 


covered by such statutes ;** 


validated.°° 


for establishment of a board of tax 
supervisors with enumerated power, 
but made no provision for a quorum 
to act, in view of St. § 448, and Civ. 
Code Pract. § 679, providing that, 
where laws authorize three or more 
persons to act, it may be exercised 
by a majority of them, the act of 
such board in supervising and cor- 
recting the assessor’s tax list was 
valid, although performed by a quo- 
rum. City of Corbin v. Board of Edu- 
cation of City of Corbin, 268 S.W. 560, 
206 Ky. 787. 

86. Curative acts generally see 
Statutes §§ 713-716. 

87. See cases infra notes 88—90. 

88. Peo. v. Goldtree, 44 Cal. 323. 

89. Peo. v. Goldtree, supra. 

90. Peo. v. Goldtree, supra. 

91. Notice: 
ad see Notice 46 C.J. p 534. 


Additions to taxpayer’s list by as- 
sessor see supra § 770. 

Amendment or reassessment by as- 
sessor see supra § 998. 

Assessment see supra §§ 814, 815. 

Completion and filing of roll see 
supra §& 911. 

Equalization between taxing dis- 
tricts see supra §§ 938, 973. 

Levy see supra § 692, 

Time and place of meeting of 
board or officer see supra § 1027. 

Record of notice see infra § 1045. 

92. Authority and power of hoard 
see supra §§ 1015-1024. 

93. See infra § 1034. 

94. See statutory provisions. 

95. State v. Carragan, 37 N.J.Law 
264; Stewart v. Trevor, 56 Pa. 374; 
Noble v. Township of Esquesing, 47 
Ont.L. 255. 

[a] Changing assessment to dif- 
ferent taxpayer.—Noble v. Township 
of Esquesing, 47 Ont.L. 255. 

[b] Notice to township.—(1) A 
eounty board of taxaiion created by 
the act approved April 14, 1906 (P. 
L. p 210) has no jurisdiction to re- 
duce or cancel an assessed valuation 
imposed upon property by an asses- 
sor in the absence of both actual and 
constructive notice to the township 
or its representatives of the hearing 
of the appeal. Shrewsbury Tp. v. 
Merchants’ Steamboat Co., 69 A. 958, 
76 N.J.Law 407; Eatontown Tp. v. 
Monmouth Electric Co., 68 A. 342, 75 
N.J.Law 459. (2) Act March 29, 1905 
(P. L. p 126) § 5, authorizing the 
state board of taxes and assessment, 
with consent of the mayor or asses- 
sor of the municipality affected, to 
correct a local assessor’s errors, com- 
prehends correction of errors in re- 
spect to value, with the township as- 
sessor’s consent, without hearing evi- 
dence or giving notice to the town- 
ship. North Bergen Tp. in Hudson 
County v. State Board of Taxes and 
Assessment, 127 A. 546, 101 N.J.Law 
236, 2 N.J.Misc. 258. 

[ec] Notice to assessors.—Dela- 
ware, etc., Canal Co. v. Walsh, 11 
Phila. (Pa.) 587. 

[d] Persons affected by testimony. 
—Rev. St. (1898) § 1061, which re- 
quires the board of review to hear 
and examine any person who shall 
appear before it in relation to any 
assessment, and to increase or lessen 
the same to the true valuation, does 
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Necessity. 


[§§ 1029-1030 


[§ 1030] b. Notice to Persons Interested®*—(1) 
Where a board or officer changes an 
assessment®? in the”absence of a waiver,®*® it is 
necessary, usually by reason of statute,®* that no- 
tice be given to parties interested,®® particularly 
to a taxpayer whose assessment is increased.?°® 
failure to give the requisite notice to the taxpayer 
of an increase is jurisdictional.®? l 
dictions, however, the statutory requirement of no- 
tice of an increase is directory,?® and the taxpayer 


The 


In some juris- 


may not complain of a failure to give notice in the 


not require the board, before hearing 
such testimony, to give notice to the 
persons likely to be affected thereby. 
State v. Wharton, 94 N.W. 359, 117 
Wis. 558. 

sé. U.S.—Jessup v. Chicago, etc., 
R. GCo., 13 F.Cas.No. 7,300. 

Cal.—Birch v. Board of Sup’rs of 
Orange County, 215 P. 9038, 191 Cal. 
235; Hagenmeyer v. Mendocino Coun- 
ty Bd. of Equalization, 23 P. 14, 82 
Cal. 214; Patten v. Green, 13 Cal. 325. 

Idaho.—First Nat. Bank v. Wash- 
ington County, 105 P. 1053, 17 Idaho 
306. 
Ill.— Peo. v. Panagakis, 170 N.E. 
667, 339 Ill. 90; Heidenway v. Hard- 
ing, 168 N.E. 630, 336 Ill. 606; Peo. 
v. General Outdoor Advertising Co., 
LG T IN ES 796 983. BL 2 OP eosin 
Goldberg, 163 N.E. 781, 332 Ill. 346; 
Peo. v. Taussig, 162 N.E. 111, 330 Il. 
606; Peo. v. Bender, 161 N.E. 775, 330 
Ill. 446; Peo. v. Lynch, 156 N.E. 389, 
325 Ill. 211; Peo. v. Hammond, 155 
N.E. 859, 325 Ill. 88; Werner v. Reid, 
153 "Nv 638358225 Tl. 6134) Peo, eva 
Lycan, 145 N.E. 595, 314 Ill. 590; Peo. 
v. Nokomis Coal Co., 139 N.H. 41, 308 
Ill. 45; Peo. v. Casey, 121 N.E. 256, 
286 Ill. 89; Peo. v. St. Louis Bridge 
Co., 118 N.H. 22, 281 Ill, 462; Peo. v. 
St. Louis Merchants’ Bridge Co., 109 
N.E. 311, 268 Ill. 477; St. Louis Mer- 
chants’ Bridge Co. v. Hisele, 104 N.E. 
1018, 263 Ill. 50; Peo. v. Centralia 
Gas Co., 87 N.E. 370, 238 Ill. 113; Cox 
v. Hawkins, 64 N.E. 1093, 199 Ill. 68; 
Peo. v. Ohio, etc., R. Co., 96 Ill. 411; 
Shawneetown First Nat. Bank v. Cook, 
77 Ill. 622; McConkey v. Smith, 73 
Ill. 313; Darling v. Gunn, 50 Ill. 424; 
Glassford v. Dorsey, 2 Ill.App. 521. 

Inid.—Board of Com’rs of Marion 
County v. Western Electric Co., 153 
NB 17%,.198 Ind- 417. 

Iowa.—Henkle v. Keota, 27 N.W. 
250, 68 Iowa 334. 

Kan.—Dykes v. Lockwood Mortg. 
Co., 46 P. 711, 57 Kan. 416; Kansas 
Pac. R. Co. v. Russell, 8 Kan. 558; 
Leavenworth County Com’rs vy. Lang, 
8 Kan. 284; Dykes v. Lockwood Mortg. 
Co., 43 P. 268, 2 Kan.App. 217. 

Ky.—Ball v. P. V. & K. Coal Co., 31 
S.W.(2d) 707, 235 Ky. 445; Draffen v. 
City of Paducah, 284 S.W. 1027, 215 
Ky. 139; McFarland v. Georgetown 
Nat. Bank, 270 S.W. 995, 208 Ky. -7 
[aff 47 S.Ct. 467, 2738 U'S. 568, 71 L. 
Ed. 779]; Fayette County v. Wells, 
243 S.W. 4, 195 Ky. 608; Ward v. 
Wentz, 113 S.W. 892, 130 Ky. 705; Mt. 
Sterling Oil, etc., Co. v. Ratliff, 104 
SiWe 993,127 Ky. 15> 38 Ky. i; 1229* 
Negley v. Henderson Bridge Co., 54 
S.W. 171, 107 Ky. 414, 21 Ky.L. 1154. 

La.—Louisiana Long Leaf Lumber 
Co. v. Vines, 90 So. 660, 150 La: 311; 


‘Bowman-Hicks Lumber Co. v. Oden, 


86 So. 313, 147 La. 870; Forest Lum- 
ber Co. v. Word, 83 So. 551, 146 La. 
271; Delta Land & Timber Co. v. 
Stewart, 81 So. 880, 145 La. 144. 
Md.—Sams vy. Fisher, 66 A. 711, 106 
Md. 155; Alleghany County v. New 
York Min. Co., 25 A. 864, 76 Md. 549; 
Allegany County Com’rs vy. Union 
Min. Co., 61 Md. 545. 
Mich.—Avery v. East Saginaw, 7 
N.W. 177, 44 Mich. 587. 
Miss.—Lum vy. Vicksburg, 18 So. 
476, 72 Miss. 950; Alabama, etc., R. 
Co. v. Brennan, 10 So. 451, 69 Miss. 


103. 

Mo.—State ex rel. Ford Motor Co. 
v. Gehner, 21 S.W.(2d) 1; State v. 
Baker, 70 S.W. 470, 170 Mo. 194; Rich 
Hill Coal Min. Co. v. Neptune, 19 Mo. 
App. 438; Relfe v. Columbia L. Ins. 
Co., 11 Mo.Apn. 374; State v. New 
Lindell Hotel Co., 9 Mo.App. 450. 

Mont.—Montana Ore Purchasing 
Co. v. Maher, 81 P. 13, 32 Mont. 480; 
Western Ranches v. Custer County, 
72 P. 659, 28 Mont. 278. 

Neb.—Fred M. Crane Co. v. Doug- 
las County, 199 N.W. 791, 112 Neb. 
365; Farmers’ Co-op. Creamery & 
Supply Co. v. McDonald, 158 N.W. 
369, 100 Neb. 83; Kuykendall v. 
Same, 152 N.W. 547, 98 Neb. 305; 
Brown v. Douglas County, 152 N.W. 
545, 98 Neb. 299; In re Assessment of 
State Bank of Nebraska, 146 
1046, 95 Neb. 665; South Platte Land 
Co, v. Buffalo ‘County, 7 Neb. 253; 
Sioux City, etc., R. Co..v. Washington 
County, 3 Neb. 30. 

N.J.—Clark Thread Co. v. Kearny 
Tp.) 125A. 327, 55. Ni. Laws 50% Clark 
v. Mulford, 43 N.J.Law 550; State v. 
Anderson, 38 N.J.Law 82. 

N.C.—Hart y. Board of Com’rs of 
ake County, 134 S.E. 403, 192 N.C. 

Or.—Ankeny v. Blakley, 74 P. 485, 
44 Or. 78; Oregon, etc., Mortg. Sav. 


Bank v. Jordan, 17 P. 621, 16 Or. 113. 


$.C.—Gibson v. Haynie, 115 S.E. 
298, 122 S.C. 216; State v. Boyd, 14 S. 
BH. 496, 35 S.C. 238. 

Tenn.—St. Louis Basket & Box Co. 
v. Lauderdale County, 241 S.W. 99, 


146 Tenn. 413. 
Tex.—San Antonio v. Hoefling, 39 


S.W. 918, 90 Tex. 511; Hoefling v. San- 


Antonio, 38 S.W. 1127, 15 Tex.Civ.App. 
257; Gage v. Nevill, 3 Tex.App.Civ. 
Cas. § 274, ¢ 

Wash.—Lewis v. Bishop, 53 P. 165, 
19 Wash. 312. 

Wis.—State v. Sackett, 94 N.W. 314, 
117 Wis. 580. 

Can.—Nicholls y. Cumming, 1 Can. 
S: C3952 
suger eee es v. Wilson, 43 U.C.Q.B. 


[a] Change of valuation after re- 
duction.— Where, on the taxpayer’s 
objection, the board reduced the as- 
sessment, it. cannot, without reason- 
able notice to the taxpayer, rescind 
its order of reduction and reinstate 
the former valuation. Phillips v. 
New Buittalo Tp., 31 N.W. 581, 64 
Mich. 683; Griswold v. Bay City, 24 
Mich. 262. 

[b] Notice on appeal.—L. (1920) c 
323 § 6, requiring nocice by mail to the 
taxpayer whose assessment is in- 
creased, has reference to notice when 
assessment is increased upon the 
rolls by the board of supervisors, and 
not by judgment on appeal to the 
circuit court. Robinson Land & Lum- 
ber Co. v. Roberson, 89 So. 160, 126 
Miss. 535. 

97. Peo. v. Nokomis ‘Coal Co., 139 
N.E. 41, 308 Ill. 45; Cox v. Hawkins, 
64 N.E. 1093, 199 Ill. 68; Montana Ore 
Purchasing Co, v. Maher, 81 P. 18, 32 
Mont. 480; Western Ranches v. 
Custer County, 72 P. 659, 28 Mont. 
278; State v. Sackett, 94 N.W. 314, 
117 Wis. 580. 

98. Clay County v. Brown Lumber 
Co., 119 S.W. 251, 90 Ark. 413; Ex p. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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§§ 1030-1031] 
absence of prejudice.®® 
increase the assessment.! 


notice was not given.? 


Increase between periodical assessments. 
the board has power to change the valuation be- 


tween periodical assessments,‘ the 


tory notice® must be given to all persons interested,°® 
but need only be given in those cases specified in 


the statute.? 


Assessment of omitted property. Where the board 
is authorized to assess, or to order omitted property 
to be assessed,* it must comply with the statutes® 
requiring notice to be given to the taxpayer af- 
A statute providing that mere informal- 
ities or irregularities shall not invalidate an as- 
The failure to give the 


fected.}° 


sessment is inapplicable. 
requisite notice is jurisdictional.!? 


Ft. Smith, ete., Bridge Co., 36 S.W. 
1060, 62 Ark. 461; Bd. of Equaliza- 
tion v. Land Owners, 11 S.W. 822, 51 
Ark. 516; Pulaski County Bd. of 
Equalization Cases, 6 S.W. 1, 49 Ark. 


518; State v. Carson, etc., R. Co., 91 
P. 932. 29 Nev. 487. 
99. State v. Cudahy Packing Co.. 


115 N.W. 645, 1039, 103 Minn. 419. 

1. .Kissimmee City v. Cannon, 7 
So. 523, 26 Fla. 3; Peo. v. Panagakis, 
170 N.E. 667, 339 Ill. 90; Ellis v. Peo- 
ple, 65 N.E. 428, 199 Ill. 548; Jack- 
son v. Chizum, 42 N.W. 650, 78 Iowa 
209; State ex rel. and to Use of Rice 
v. Harrison, 125 S.W. 1115, 226 Mo. 
158 


fa] Valuation not changed.—(1) 
Where the assessment was fixed in 
accordance with Revenue Act of 
1898 (L. Extra Sess. [1898] pp 42, 43) 
§§ 17, 18, as amended bv L. (1919) p 
727, as amended by L. (1927) p 745, 
although the, board of review set 
down the full value of the lot as as- 
sessed value instead of one-half val- 
ue, as fixed by the board of asses- 
sors, notice to the taxpayers of plac- 
ing the assessed value, as required by 
the amendment of 1927, at the full 
value, as fixed by the board of asses- 
sors, was not necessary. Peo. v. 
Panagakis, 170 N.E. 667, 329 Ill. 90. 
(2) It is not necessary to give spe- 
cial notice of a transfer of a per- 
sonal property assessment from one 
township to another, where the as- 
sessment is not increased. Ellis v. 
People, 65 N.E. 428, 199 Ill. 548. 

2. Baltimore v. Grand Lodge A. F. 
& A. M., 60 Ma. 280. : 

3. By assessor see supra § 802. 

4 See supra §§ 1021-1023. 

5. See statutory provisions. 

6. Davies v. Nation Land, ete., 
Co., 81 N.E. 755, 76 OhioSt. 407 [aff 
29 OhioCir.Ct. 334]; State v. Lewis, 
25 OhioCir.Ct. 227; Euclid Ave. Sav- 
ings & Banking Co. v. Hubbard, 22 
OhioCir.Ct. 20, 12 OhioCir.Dec. 279; 
Phillips v. Hunter, 9 OhioCir.Ct. 698, 
6 OhioCir.Dec. 746; Perkins v. Zum- 
stein, 4 OhioCir.Ct. 371, 2 OhioCir. 
Dec. 601; Larimer v. McCall, 4 Watts 
& S. (Pa.) 138. 

7, Lewis v. State, 69 N.E. 980, 69 
OhioSt. 473. 

8. See supra §§ 1017-1019. 

9. See statutory provisions. 

10. U.S.—Oskamp v. Lewis, 103 F. 
906; Western Ranches v. Custer 
County, 89 F. 577 [rev on other 
grounds 97 F. 483]. 

Ill.—People v. Morton Salt Co., 120 
N.E. 569, 285 Ill. 180; People v. Shirk, 
96 N.E. 841, 252 Ill. 95. 

Ind.—Ropp v. Fulton, 108 N.E. 946, 


“163i Ind.) 251. 


Kan.—Dykes v. Lockwood Mortgage 
Co., 46 P. 711, 57 Kan. 416; Dykes v. 
Lockwood Mortgage Co., 43 P. 268, 2 
Kan.App. 217. 

Ky.—P. Lorrilard Co. v. Ross, 209 
S.W. 39, 183 Ky. 217; Mt. Sterling Oil, 


é ‘ No special notice of an 
increase 1s necessary, however, where the board does 
Because a statute fails 
to provide for notice, it is not to be presumed that 
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ted property.!4 


Notice of application. 
ute, notice of a complaint filed with the board must 
be given to the proper parties,'® but in the absence 
of statute no such notiée is essential.1¢ 

Due process of law. 
person whose assessment is changed by a reviewing 
board or officer is entitled to notice and a hearing 
as a matter of due process of law1®8 where the as- 
sessment 1s increased,'® or property omitted by the 
regular assessing officers assessed.?° 

[§ 1031] (2) Reqzisites and Sufficiency—(a) In 
General. The notice required by statute to be giv- 
en to a taxpayer*! should conform to the require- 
ments of the statute.?? 


Where 


requisite statu- 


ties in the notice 


etce., Co. v. Ratliff, 104 S.W. 998, 127 
Ky. 1, 3i- Ky-L. 1229. 
La.—Bowman-Hicks Lumber Co. v. 
Oden, 86 So. 313, 147 La. 870. - 
Md.—Myers v. Baltimore County, 35 
A. 144, 83 Md. 385, 55. Am.S.R. 349, 
34 L.R.A. 309; Baltimore County v. 


However, no- 


-Winand, 26 A. 1110, 77 Md. 522. 


Mo.—State ex rel. and to Use of 
Rice v. Harrison, 125 S.W. 1115, 226 
Mo. 158. 

N.J.—Mitsch y. Riverside Tp., 92 A. 
436, 86 N.J.Law 603; Shillengsburg 
v. Greenwich Tp., 83 A. 644, 83 N.J. 
Law 129. 

Bae ear v. Buffalo, 17 N.Y. 
o . 

N.D.—Northwestern Imp. Co. v. 

psa County, 164 N.W. 315, 38 N.D. 


Ohio.—Champaign County Bank v. 
Smith, 7 OhioSt. 42. 

11. Mt. Sterling Oil, ete., Co. v. 
Ratliff, 104 S.W. 9938, 127 Ky. 1, 31 
Ky.-L. 1229. 


12. Western Ranches y. Custer 
County, 89 F. 577 [rev on other 
grounds 97 F. 483]; Dykes v. Lock- 


wood Mortgage Co., 43 P. 268, 2 Kan. 
App. 21%. 
13. Oregon, etc., Mortg. Sav. Bank 


v. Jordan, 17 P. 621, 16 Or. 113; Bill- 
inghurst v. Spink County, 58 N.W. 
272, 5 S.D. 84. 

Constitutional requirement of due 
process see cases infra this section. 

14. Satterwhite v. State, 40 N.E. 
654, 1087, 142 Ind. 1. 

15. McGee v. State, 49 N.W. 220, 
32 Neb. 149; State v. Drake, 33 N.J. 
Law 194; State v. Warford, 32 N.J. 
Law 207. 

16. State v. Hynes, 84 N.W. 636, 82 
Minn. 34; Dodge vy. Love, 9 A. 744, 49 
N.J.Law 235. 

[a] Nonresident owners.—Revision 
p 1158, requiring the collector of tax- 
es to give the property owner ten 
days’ notice of application to commis- 
sioners of appeal-for an increase in 
the assessment, does not apply to non- 
resident owners. Dodge y. Love, 9 A.- 
744, 49 N.J.Law 235. 


17. See Constitutiontl Law §&§ 
1006, 1009. ; 
18. State v. Minnesota & Ontario 


Power Co., 141 N.W. 839, 121 Minn. 
421. 

[a] Error in computation.—Under 
Code Suppl. (1918) § 1385b, authoriz- 
ing the county auditor to correct any 
error in assessment or tax list and, 
after notice to the owner, to assess 
and list any omitted property, cor- 
rection of a tax list in the hands of 
the treasurer, by striking therefrom 
an unauthorized deduction, without 
notice to the bank, was not a viola- 
tion of the due process clause, the 
error being one in computation, as 
to which a hearing would be of no 
avail, and not of omission. First 
Nat. Bank v. Burke, 196 N.W. 287, 
201 Iowa 994. 
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tice has been held unnecessary where the statute 
does not require notice,+* or where the board is 
merely making a preliminary investigation of omit- 


Where required by stat- 


Under general rules,’? a 


However, mere irregulari- 
will not vitiate it.2* In conformity 


[b] In Michigan common council 
of the city of Detroit, acting as a 
board of review, was not required to 
notify an appellant to attend when it 
was considering appeals from the 
board of assessors and, if it desired 
to be heard, it should have been pres- 
ent and requested it. Detroit Citi- 
zens’ St. R. Co. v. Detroit, 85 N.W. 
96, 86 N.W. 809, 125 Mich. 673, 84 Am. 
S.R. 589. 

19. Draffen v. City of Paducah, 284 
S.W. 1027, 215 Ky. 139; Markham v. 
Carver, 125 S.E. 409, 188 N.C. 615. 

[a] Compliance with due process. 
—Acts (1920) e¢ 147 requires notice 
to be given in every case where an as- 
sessment on property is raised before 
it can become effective, and the act is 
not therefore unconstitutional as de- 
nying due process of law. Fayette 
County, v. Wells, 243 S.W. 4, 195 Ky. 


20. Carney v. People, 71 N.E. 365, 
210 Ill, 434. 

21. See supra § 1031. 

22. Skagit County v. Puget Mill 
Cot, 249) 0.) 9655 162766. Ave k6sie hake 
242 EF. 333]; Pullman Co. v. Trapp, 
186 F. 126, 108 C.C.A. 238; People v. 
Lycan, 145 N.E. 595, 314 Ill. 590; 
People v. Nokomis Coal Co., 139 N.E. 
41, 308 Ill. 45; Euclid Ave. Sav., ete., 
Co. v. Hubbard, 22 OhioCir.Ct. 20, 12 
OhioCir.Dec. 279. 

[a] Fixing date for hearing.— 
That notice of increased assessment 
did not fix the date for hearing an ap- 
peal by the board of revision did not 
prevent an appeal to such tribunal. 
Graham y. Lawrence County Com’rs, 
99 Pa.Super. 245. 

[b] Publication of ordinance au- 
thorizing the board of equalization to 
meet and hear complaints concerning 
uniform increase in property assess- 
ment is insufficient notice to tax- 
payers. Draffen v. City of Paducah, 
284 S.W. 1027, 215 Ky. 139. 

_[e] Strict compliance necessary. 
—Where the statute requires the 
names of persons whose assessments 
are to be acted on by the board to be 
inserted in the published notice, the 
board has no jurisdiction over one 
whose name is not so given. Inter- 
national Bldg., etc., Assoc. v. Marion 
County, 65 N.E. 297, 30 Ind.App. 12; 
Bialy v. Bay City, 102 N.W. 1033, 139 
Mich, 495. 

[d] Notice to hoard.—Gen. L. § 
22x1, requiring the board to meet at 
a stated time and place, is notice to 
every member of the board. People 
y. Lothrop, 3 Colo. 428. y 

23. State ex rel. Van Raalte v. 
Board of Equalization of City of St. 
Louis, 165 S.W. 1047, 256 Mo. 455. 

[a] Thus the fact that a notice 
to appear before the board of equali- 
zation of St. Louis referred to Rev. 
St. (1899) § 9150 (Rev. St. [1909] § 
11354), as the source of its power, 
instead of the St. Louis City charter, 
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with the statute, the notice must be given at least 
the prescribed number of days before the proposed 
action is taken,?* and must fix a day certain?® and 
place?* for the appearance of the taxpayer, and 
inform him in regard to the property which is to 
be acted on and of the nature of the change pro- 
posed to be made in the assessment.*7 
only binds the taxpayer as to the description and 
character of the property mentioned.?® 

Written or oral. In the absence of statutory re- 
quirement, written: notice is not necessary,?® but 
must be given when required by statute.°° 
statutory requirement of written notice is complied 
with by mailing a postal card informing the taxpay- 


er of a proposed inerease.*+ 


Rules of board. Where the board is authorized 
by statute to increase an assessment after giving 
notice in such manner as it may, by rule, prescribe, 
the notice given must be sufficient to allow for 
Where, by a rule of the 
board, the notice must direct the owner to appear 


a full and fair hearing.®® 


did not divest it of any rightful au- 
thority under such charter, no matter 
whether Const. art 9 §§ 23, 25 make 
the statute inapplicable after the 
adoption of the city charter. State 
ex rel. Van Raalte v. Board of Equal- 
ization of City of St. Louis, 165 S.W. 
1047, 256 Mo. 455.7 

24. U.S.—Skagit County v. Puget 
Mill Co., 249 F. 965, 162 C.C.A. 163 
[aff 242 F. 333]. 

Mont.—Matador Land, etc., Co. v. 
eerie County, 72 P. 662, 28 Mont. 


Ohio.:—Wells vy. Adair, 11 OhioDec. 
(Reprint) 783, 29 Cinc.L.Bul. 205. 

" paae ee v. Glessner, 238 N.W. 

72. 

Wash.—Weyerhaeuser Timber Co. 
v. Pierce County, 233 P. 922;>-.133 
Wash. 355; Everett Water Co. v. 
Fleming, 67 P. 82, 26 Wash. 364; 
Lewis v. Bishop, 53 P. 165, 19 Wash. 
312. 

Ont.—Reg. v. Cornwall Revision 
Cf,225-U.C.Q.B.. 286. 

[a] Notice before decision.—The 
notice must be given before the 
board decides on the change to be 
made in the assessment; it is not 
sufficient to make the change and then 
give notice to show cause against it. 
Jersey City v. State Bd. of Equaliza- 
tion, 67 A. 38, 74 N.J.Law 753 [rev 
65 A. 908, 74 N.J.Law 382]; State v. 
Anderson, 38 N.J.Law 82. 

[b] Notice received two months 
after an assessment of omitted prop- 
erty has been made is insufficient. 
People v. Shirk, 96 N.E. 841, 252 Ill]. 
95: 

25. Skagit County v. Puget Mill 
Co., 249 F. 965, 162 C.C.A. 163 [aff 242 
F. 333]; Grant v. Bartholomew, 80 N. 
W. 45, 58 Neb. 839; Everett Water Co. 
v. Fleming, 67 P. 82, 26 Wash. 364; 
Lewis v. Bishop, 53 P. 165, 19 Wash. 


312. 

26. In re Seaman, 113- N.W. 354, 
135 Iowa 543. 

27. Cal.—Security Sav. Bank, etc., 
v. Los Angeles County, 34 P. 437; 
Farmers’, etc., Bank v. Los Angeles 
Bd. of Equalization, 32 P. 312, 97 Cal. 
318. 

Ind.—Reynolds v. Bowen, 36 N.E. 
756, 37 N.E. 962, 188 Ind. 434; Florer 
vy. Sheridan, 36 N.E. 365, 137 Ind. 28, 
23 L.R.A. 278. 

Md.—Alleghany County v. New 
York Min. Co., 25 A. 864, 76 Md. 549. 

N.J.—State v. Warford, 32 N.J. 
Law 207. 

Ohio.—Wells vy. Adair, 11 OhioDec. 
(Reprint) 783, 29 Cine.L.Bul. 205. 

But see Poppleton vy. Yamhill Coun- 
ty, 23 P. 253, 18 Or. 377, 7 L.R.A. 449 
(holding that the notice given by ‘the 
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within a certain number of days from the date of 
the notice, the time for appearance is to be com- 
puted** as including the date of notice.*° 
absence of a rule prescribing a written return or 
proof of service, a notice given by mail may be 
established by any proper legal testimony.*® 

Due process of law. 
ity to the contrary,*? it is generally held that per- 
sonal notice to taxpayers is not necessary where a 
publie statute, of which all persons are bound to 
take notice; specifies the day and place where the 
board shall meet, this being sufficient notice to give 
the board jurisdiction over any particular assess- 
Although there is authority otherwise,*® 


In the 


While there is some author- 


a statute prescribing notice by publication is suf- 


board of equalization or county court 
sitting as such board, to a taxpayer 
of a proposed increase of his assess- 
ment, need not specify the property 
to be added thereto). 

[a] Amount of increase.—The 
board of equalization did not pre- 
judge the amount to which an assess- 
ment would be increased, where the 
notice to the owner proposed an in- 
crease from eleven thousand four 
hundred dollars to ninety thousand 


dollars, but the board in fact only- 


increased the assessment to twenty- 
eight thousand nine hundred dollars. 
State ex rel. Van Raalte v. Board of 
Equalization of City of St. Louis, 165 
S.W. 1047, 256 Mo. 455. 

[b] Itemizing property.—Under 
Comp. St. (1921) § 9798, providing 
that before Jisting omitted property 
the county treasurer shall give 10 
days’ notice, by registered letter, it 
is not necessary that the notice item- 
ize the personal property, it being 
sufficient if it is described in.general 
terms as money and other personal 
property. Payne v. Speakman, 221 P. 
955.96 Okl. 2L70: 

28. People v. Lycan, 145 N.E. 595, 
314 Jil. 590; People v. Nokomis Coal 
Co., 189 N-H.. 41, 308 Ill. 45. 

29. Sturges v. Carter, 5 S.Ct. 1014, 
114 U.S. 511, 29 L.Ed. 240. 

30. Eaton v. Union County Nat. 
Bank, 40 N.E. 698, 141 Ind. 159. 

31. Cobb v. Downing, (Tex.Civ. 
App.) 1 S.W.(2d) 508 [appeal dism 
49 SS. Ct.4.26, -2789'U.S; 5606732 b.bd, 
506, and cert den 49 S.Ct. 81, 278 U.S. 
646, 73 L.Ed. 559]; Graham v. La- 
sater, (Tex.Civ.App.) 26 S.W. 472. 

32. See statutory provisions. 

33. Spring Valley Water Works v. 
Schottler, 62 Cal. 69 [aff 4 S.Ct. 48, 
110 U.S. 347, 28 L.Ed. 173]. 

34. Computation of time generally 
see Time [38 Cyc 322]. 

35. Hagenmeyer Vv. Mendocino 
County Bd. of Equalization, 23 P. 14, 
82 Cal. 214. 


36. Hagenmeyer Vv. Mendocino 


|} County Bd. of Equalization, supra. 


37. Kuntz v. Sumption, 19 N.E. 474, 
117 Ind. 1, 2 L.R.A. 655; South Platte 
Land Co. y. Buffalo County, 7 Neb. 
253; Sioux City, etc., R. Co. v, Wash- 
ington County, 3 Neb. 30. 

38. U.S.—Lander v. Mercantile 
Bank, 22 S.Ct. 908, 186 U.S. 458, 46 
L.Ed. 1247; State R. Tax Cases, 92 
U.S. 575, 23 L.Ed. 6638; Holly Sugar 
Corporation vy. Board of Com’rs of 
Mesa County, 10 F.(2d) 506; Lake 
Shore, etc., R. Co. v. Powers, 138 F. 
257 [aff 26 S.Ct. 459, 201 U.S. 245, 50 
L.Ed. 744]; Santa Clara County -y. 
Southern Pac. R. Co, 18 F. 385, 9 


ficient,*° at least where there is a uniform increase 
affecting all taxpayers alike.4t <A statute giving the 
taxpayer the right to enjoin the collection of the 
tax makes ample provision for due process of law.*? 

[§ 1032] (b) Service.*? 
served in accordance with statutory directions.** 


The notice must be 


Sawy. 165 [aff 6 S.Ct. 1132, 118 U.S. 
394, 30 L.Ed. 48]. : 

Ariz— Yuma County v. Arizona & 
S.\R...Co., 243 Ps 907, 30: Ariz. 27. 

Idaho.— First Nat. Bank v. Wash- 
ington County, 105 P. 10538, 17 Idaho 
306; Inland Lumber, ete, Co. Vv. 
Thompson, 83 P. 933, 11 Idaho 508, 114 
Am.S.R. 274. 

Kan.—Gillett v. Lyon County 
Treasurer, 1 P. 577, 30 Kan. 166. 

d.—Leser vy. Wowenstein, 98 A. 
712, 129 Md. 244; O’Neal v. Virginia, 
ete., Bridge: Co., 18 Md. 1, 79 Am.D. 
669; Methodist Church v. Baltimore, 
6 Gill 391, 48 Am.D. 540. 

Miss.—State v. Wheatley, 74 So. 
427, 113 Miss, 555. 

Mo.—State ex rel. 
Rice v. Harrison, 125 S.W. 1115, 226 
Mo. 158; State v. Springer, 35 S.W. 
589, 1384 Mo..212; State v. New Lin- 
dell Hotel. Co., 9 Mo.App. 450. 7 

N.J.—State vy. Runyon, 41 N.J.Law 
98; Nixon v. Ruple, 30 N.J.Law 58. 

N.M.—Territory v. Albuquerque 
ire Nat. Bank, 65 P. 172, 10 N.M. 

N.Y.—People v. Feitner, 83 N.E. 592, 
LOD: Ne Ss, 

Ohio.—Hambleton y. Joseph W. 
Dempsey & Co., 20 Ohio 168; Euclid 
Ave. Sav., etc., Co. v. Hubbard, 22 
OhioCir.Ct. 20, 12 OhioCir.Dec. 279. 

Okl.—Rose v. Durham, 61 P. 1100, 
10 Okl. 373; Streight vy. Durham, 61 
P. 1096, 10 Okl. 361. 

Or.—Oregon, ete., R. Co. v. Lane 
County, 31 P. 964, 23 Or. 386. . 

Tenn.—St. Louis Basket & Box Co. 
v. Lauderdale County, 241 S.W. 99, 
146 Tenn. 418; Carroll v. Alsup, 64 
S.-W. 198, 107 Tenn. 257. 

Utah.—State v. Armstrong, 56 P. 
LOT6 19 ita healt 

39. Patten v. Green, 13 Cal. 325. 

40. Fithian v. Wheeler, 26 N.E. 
141, 125 N.Y. 696; Terrel vy. Wheeler, 
25 N.E: 329, 123° NY. 76s" Lamb: vw. 
Connolly, 25 N.H. 1042, 122 N.Y. 531; 
Oregon, etc., R. Co, v. Lane County, 
31 P. 964, 23 Or. 386: 

41. Draffen v. City of Paducah, 2&4 
S.W. 1027; 0205 Hkcyg ae 

[a] To whom addressed.—Notice 
of increase by publication, under St. 
§ 3181, advising the mayor and coun- 
cil of the raise but not the taxpayers, 
is insufficient. Draffen v. City of Pa- 
ducah, 284 S.W. 1027, 215 Ky. 139. 

42. Oskamp v. Lewis, 103 F. 906 
{construing Ohio Rey. St. §$ 5848).. 

43. Generally see notice §§ 58-82. 

44. International Bldg., etc. As- 
soc. v. Marion County, 65 N.E. 297, 
30 Ind.App. 12; 
J.Law 194; Britt v. Hagerty, 11 Ohio 
Cir.Ct. 115, 5 OhioCir.Dec. 64 [aff 49 
N.E, 1110, 56 OhioSt. 790]. 


For later cases, developments and changes in the law seeé Annotations, same title and section number, 


and to Use of - 


State v. Drake, 33 N.. 
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Personal service. While personal notice is not 
necessary to satisfy the constitutional requirement 
of due process where a public statute specifies the 
time and place of the meeting of the board,*® yet, 
where required by statute,*® personal notice is nec- 
essary.*7 Under general rules,4S where the mode 
and manner of giving the notice is not prescribed, 
a personal service is requisite.*® 

By posting. Where authorized by statute, notice 
may be served on a nonresident or absentee by post- 
ing on the premises.°° Where there are several 
disconnected tracts involved, notices must be post- 
ed on each.*1 

By publication. Under general rules,®? notice by 
publication may be made when authorized by stat- 
ute.°* When such service is dependent on the in- 
ability to serve in other ways designated, service 
by pubheation is warranted only when such other 
methods are impossible.°4 

[§ 1033] (3) Persons Notified.°> The requisite 
notice must be served on the persons designated 
by statute.°®° Where the statute requires notice 
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to be served on the person to be affected or his 
agent, notice should be served on the owner of the 
property®’ or his agent.*® Where title to property 
vests in the personal representative of a decedent 
pending settlement of the estate,®® the executor or 
administrator is an owner within the terms of a 
statute empowering a board or officer to assess omit- 
ted property.®° 

Corporations. In case of a corporation, service 
may be had on any officer of the company author- 
ized to accept notice,®! and need not be made on 
the individual stockholders. ®? 

[§ 1034] (4) Waiver of Notice or Objections 
Thereto.°* The necessity of notice** may be waived 
by the persons entitled to it.6° Except where the 
appearance is special for the sole purpose of ob- 
jecting to the want of notice or the legality of the 
notice,°® under general rules®’ the necessity of no- 
tice is waived by a voluntary appearance of a tax- 
payer or his agent before the officer or board for 
the purpose of contesting a proposed increase,*® or 
an original assessment of omitted property.®® Mere 


. 303 


45. See supra § 1031. 

46. See statutory provisions. 

47. State v. Drake, 33 N.J.Law 
194; Weyerhaeuser Timber Co. v. 
Hey County, 233 P. 922, 133 Wash. 

. , 

48. See Notice § 65. 

49. Hayes v. Yost, 24 OhioCir.Ct. 
18; Weyerhaeuser Timber Co. v. 
ce County, 233 P..922, 133 Wash. 

2. 

[a] Posting letter is not equiva- 


lent to personal service. Hayes v. 
Yost, 24 Ohio Cir.Ct. 18. 

50. Lowther v. Moore, 229 S.W. 
TUbS Lot Ky 2843 Ward “v. Wentz, 
113 S.W. 892, 130 Ky. 705. 

51. Lowther y. Moore, 229 S.W. 


705, 191 Ky. 284. . 

52. See Notice § 76. rth 

53. Britt v. magerty, 11 OhioCir. 
Ct. 115, 5 OhioCir.Dec. 64 [aff 49 N.E. 
1110, 56 OhioSt. 790]. ae 

54. Britt v. Hagerty, supra. 

55. Generally see Notice §§ 59-61. 

56. People v. Centralia Gas, etc., 
Go: 8T N-e-370; | 238TH, 113: 

[a] Board of assessors.—Require- 
ment of notice to the board of asses- 
sors, in L. (1898) (Extra Sess.) § 35, 
as amended by Acts (1905) p 362, ap- 
plies only to counties of one hundred 
and twenty-five thousand population 
or more, failure so to limit it being 
an oversight. People v. St. Louis 
Bridge Co., 118 N.E. 22, 281 Ill. 462. 

57. People v. Nokomis Coal Co., 
439" N.E. 43; 308 Ill. 45; “People -v. 
St. Louis Bridge Co., 118 N.E. 22, 281 
Ill. 462; People v. Centralia Gas & 
Electric Co., 87 N.E. 370, 238 Ill. 113; 
State v. Drake, 33 N.J.Law 194. 

[a] Service on person assessed, 
who is not the owner, is insufficient. 
People v. Centralia Gas & Electric 
Co., 87 N.E. 370, 238 Dl.113. 

{b] Service on tenant is insuffi- 
cient. State v. Drake, 33 N.J.Law 
194. 

[ec] Owner of undivided interest.— 
Notice served on one owner of an un- 
divided interest in property will not 
bind any of the others. Perkins v. 
Zumstein, 4 OhioCir.Ct. 371, 2 Ohio 
Cir.Dec. 691. : 

[d] Lessee of premises.—A per- 
sonal covenant in a lease that the 
lessee will pay the taxes does not, as 
between the taxing district and the 
Jessee, make the latter the owner or 
taxpayer within the meaning of the 
statute entitling him to notice. New 
‘Auditorium Pier Co. v. Atlantic City 
Taxing Dist., 65 A. 855, 74 N.J.Law 


58 People v. Lycan, 145 N.E. 595, 
314 Ill. 590; State v. DeBow, 46 N. 
J.Law 286. 

[a] Establishment of agency.— 
The statute was complied with where 


the person, who received notice and 
read it personally, although never ap- 
pointea agent, was acting with other 
heirs’ approval in  superintending 
property on which the. assessment 
was increased, and was renting it and 
collecting the rents. People v. Ly- 
can, 145 N.B. 595, 314 Ill. 590. 

59. See Executors and Administra- 


tors §§ 594-757. 
60. Gallup v. Schmidt, 56 N.E. 


443, 154 Ind. 196 [aff 22 S.Ct. 162, 183 


U.S. 300, 46 L.Ed. 207]; Graham v. 
Russell, 52 N.E. 806, 152 Ind. 186; 
Reynolds v: Bowen, 36 N.E. 756, 37 
N.E. 962, 138 Ind. 434; Fidelity Trust 
Co. v. Essex County Board of Taxa- 
tion, 100 A. 334, 90 N.J.Law 51; Gam- 
ble v. Patrick, 99 P. 640, 22 Okl. 915, 
18 Ann.Cas. 348. 

61. Allison Ranch Min. Co. v. Ne- 
vada County, 37 P. 875, 104 :Cal. 161. 

62. Citizens’ Nat. Bank v. Klauss, 
93 N.E. 681, 47 Ind.App. 50; James 
Clark Distilling Co. v. Cumberland, 
52 A. 661, 95 Md. 468; Ladd v. Gil- 
son, 66 P. 126, 26 Wash. 79. 

63. Appearance generally see Ap- 
pearances 4 C.J. p 1312. 

Waiver: 
eae see Waiver [40 Cyc 252]. 


Notice generally see Notice §§ 52, 
62. 

Objections to time and place of 
meeting see supra § 1026. 

Right of review see supra §§ 1009, 
1010. 

64. See supra § 1030. 

65. California Domestic Water Co. 
v. Los Angeles County, 101 P. 547, 10 
Cal.App. 185; Clawson Lumber Co. 
v. Jones, 49 S.W. 909, 20 Tex.Civ.App. 
208. 

66. State v. Drake, 33 N.J.Law 194; 
Reg. v. Cornwall Revision Ct., 25 U.C. 
Q.B. (Ont.) 286. 

[a] Notice of application.—State 
v. Drake, 33 N.J.Law 194. 

67. See Appearances §§ 43-52. 

68. Ala.—Tillis v. Covington Coun- 
ty, 8 So. 794, 91 Ala. 396.° 

Cal.—Spring Valley Water Works 
v. Schottler, 62 Cal. 69 [aff 4 S.Ct. 
48, 110 U.S. 347, 28 L.Ed. 173]. 

Idaho.—First Nat. Bank v. Wash- 
ington County, 105 P. 1053, 17 Idaho 
306. 

Tll.—People v. Gibson, 167 N.E. 32, 
335 Ill. 198; People v. Odin Coal Co., 
87 N.E. 410, 238 Ill. 279;° American 
Express Co. v. Raymond, 59 N.E. 528, 
189 Ill. 232. 

Ind.— International Bldg., etc., As- 
soc. v. Marion County, 65 N.E. 297, 
30 Ind.App. 12. J 

Iowa.—Henkle v. Keota, 27 N.W. 
250, 68 lowa 334; Hutchinson v. Oska- 
joosa Bd. of Equalization, 23 N.W. 
249, 66 Iowa 35. 


Ky.—Castle Craig Coal Co. v. 
Laurel County Board of Sup’rs, 246 
S.W. 833, 197 Ky. 292. 

Md.—Humbird v. State Tax Com- 
mission, 119 A. 157, 141 Md. 405. 

Minn.—Faribault Water-Works Co. 
fs Rice County, 46 N.W. 143, 44 Minn. 


Mo.—State ex rel. McCune v. Car- 
ter, 214 S.W. 180, 279 Mo. 304; State 
ex rel. Van Raalte v. Board of Equali- 
zation of City of St. Louis, 165 S.W. 
1047, 256 Mo. 455; Sitate v. Baker, 70 
S.-W... 872°" 170 Mol," 383: State ww. 
Baker, 70 S.W. 470, 170 Mo. 194; State 
v. Buchanan County Bd. of Equaliza- 
tion, 18 S.W. 782, 108 Mo. 235; Taber 
v., Wilson, 34 Mo.App. 89. 

Mont.—Anaconda Copper Mining 
Co. v. Ravalli County, 186 P. 332, 56 
Mont. 530. ; 

N.J.—Trenton & Mercer County 
Traction Corp. v. Mercer County 
Board of Taxation, 102 A. 361, 91 N. 
J.Law 105 [rev on other grounds 105 
A. 222, 92 N.J.Law 398]. 

N.Y.—Jewell vy. Van Steenburgh, 58 
NOY.) 8b. ; r 

Or.—Godfrey v. Douglas County, 43 
P. 171, 28 Or. 446. 

S.D.—Avant v. Flynn, 49 N.W. 15, 
2.,S.D.153. 3 

Tex.—Brundrett v. Lucas, (Civ. 
App.) 194 S.W. 613; Graham vy. Lasa- 
ter, (Civ.App.) 26 S.W. 472. 

Utah.—Central Pac. R. Co. v. Stand- 
ing, 45 P. 344, 13 Utah 488. 

Wash.—Blumauer v. Mann, 130 P. 
491, 72 Wash. 429. 

69. Ala.—Calhoun County v. Wood- 
stock Iron Co., 2 So. 132, 82 Ala. 151. 

Cal.—Savings, ete., Soc. v. San 
Francisco, 80 P. 1086, 146 Cal. 673; 
Security Sav. Bank, etc. v. Los An-: 
geles County, 34 P. 437; Farmers’, 
etc., Bank v. Los Angeles Bd. of 
Equalization, 32 P. 312, 97 Cal. 318; 
California Domestic Water Co. v. Los 
Angeles County, 101 P. 547, 10 Cal. 
App. 185. 

Conn.—Sanford’s Appeal, 54 A, 739, 
75 Conn. 590. 


Ill.—People v. City of St. Louis, 
126 N.E. 529, 291 Ill. 600. 

Ind.—Deniston v. Terry, 41 N.E. 
143, 141 Ind: 677. 

Iowa.—Montgomery v. _Marshali 


County, 129, N.W. 329, 152 Iowa 161. 

Mo.—Aven v. Wynes, 223 S.W. 583, 
283 Mo. 695; State ex rel. Koeln v. 
Title Guaranty Trust Co., 169 S.W. 28, 
261 Mo. 448. 

N.J.—Musconetcong Iron Works v. 
Borough of Netcong, 99 A. 914, 90 N. 
J.Law 58. 

S.D.—Avant v. Flynn, 49 N.W. 15, 
2 S.D. 153. 

Wis.—Bogue v. Laughlin, 136 N.W. 
606, 149 Wis. 271, 40 L.R.A. N.S. 927, 
Ann.Cas.1913C 1367. 
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knowledge of the proposed increase by the owner 
or his agent is insufficient in the absence of an ac- 
tual appearance.7° <A special appearance following 
‘a general appearance before the board will not op- 
erate against the waiver.‘1 The illegality of a 
notice is not waived by any appearance where the 
board refuses to grant a hearing.’? To constitute 
a waiver of notice or of the illegality of the notice, 
the appearance must be such as to indicate that 
the person submits to the jurisdiction of the board.** 
The notice of an increase is not waived where the 
increase is made after a petition for a reduction 
is filed,74 or where the petition for the reduction is 
subsequent to the increase and for the purpose of 
correcting it.7® 

[§ 1035] c. Complaint or Application for Review. 
In the absence of statutory regulation, the officer 
or board of review may act on a given assessment 
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on its own- motion without any special complaint ;*° 
but it is generally required that a complaint, peti- 
tion, or affidavit shall"be filed by the party aggrieved 
before the board may act, although under some stat- 
utes this complaint, petition, or affidavit is not re- 
quired to be a formal one,’ and, if made, need not 
be in writing unless so required by the board,’* or 
by statute.79 Under other statutes, however, the 
board has no jurisdiction or authority to act unless 
a written complaint, petition, or affidavit of some 
party who DrGhesses to be aggrieved by the assess- 
ment is made.*® Although such a complaint when 
made or required is not necessarily judged by the 
strict rules of pleading, it must clearly and defi- 
nitely set forth the grounds on which the revisory 
power of the officer or board is invoked and show 
on its face that the petitioner is entitled to relief ;°* 
but if it is informal or irregular, it may be amend- 


70. Ward v. Wentz, 113 S.W. 892, 
130 Ky. 705; Weyerhaeuser Timber 
Co. v. Pierce County, 283 P. 922, 133 
Wash. 355. 

71. State ex rel. McCune v. Car- 
ter, 214 S.W. 180, 279 Mo. 304. 

72. People v. Nokomis Coal Co., 
139 N.E. 41, 308 Ill. 45. 

73. Eaton v. Union County Nat. 
Bank, 40 N.E. 693, 141 Ind. 159, _ 

[a] Presence as witness.—Notice 
of an increase is not waived by a 
cashier of a bank called for the *pur- 
pose of testifying as a witness in re- 
lation to the affairs of the bank. Ea- 
ton v. Union County Nat. Bank, 40 
N.E. 693, 141 Ind. 159. 

74, Birch v. Board of Sup’rs of 
Orange County, 215 P. 903, 191 Cal. 
235; Byram v. Thurston County, 251 
P. 103, 252 P. 943, 141 Wash. 28. 

75. Montana Ore Purchasing Co. v. 
Maher, 81 P. 13, 32 Mont. 480; West- 
ern Ranches v. Custer County, 72 P. 
659, 28 Mont. 278. 

76. Ark.—Pulaski County Bd. of 
paualivavon Cases, 6 S.W. 1, 49 Ark. 


Cal.—Allison Ranch Min. Co. v. 
Nevada County, 37 P.. 875, 104 Cal. 
161 


Mich.—Petoskey & B. S. Gas Co. ve 


City of Petoskey, 127 N.W. 345, 162 
Mich. 447. 

Miss.—Wray v. Cleveland State 
Bank, 98 So. 442, 134 Miss. 41. 

Neb.—Welch v. Douglas County, 172 
N.W. 250, 173 N.W. 476, 103 Neb. 469. 

N.J.—Fidelity Trust Co. v. Essex 
County Board of Taxation, 100 A. 
334, 90 N.J.Law 51. 

Tex.—Brundrett v. (Civ. 
App.) 194 S.W. 613. 

[a] Omitted property.—Fidelity 
Trust Co. v. Essex County Board of 
Taxation, 100 A. 334, 90 N.J.Law 51. 

{b] In Nevada (1) under St. 
(1893) p 47, it is not necessary that 
a complaint be made to the board of 
equalization to raise an assessment. 
State v. Meyers, 46 P. 51, 23 Nev. 274. 
-(2) When it is claimed in an action 
to collect taxes that taxes, as assess- 
ed by the county assessor, have been 
reduced, it must affirmatively appear 
that a complaint was made by the 
taxpayer to the board of equalization 
of the assessor’s valuation of the 
property. State v. Central Pac. R. Co., 
30 P. 887, 17 Nev. 259. (3). Unless 
some one complains of injustice in the 
assessment, there is no necessity for 
the board of equalization to act on 
the assessment roll. State v. Man- 
hattan Silver Min. Co., 4 Nev. 318. 

77. Ex p. Howard-Harrison Iron 
Co., 24 So. 516, 119 Ala. 484, 72 Am.S. 
R. 928; Pulaski County Bd. of Equal- 
ization Cases, 6 S.W. 1, 49 Ark. 518; 
Iowa Nat. Bank v. Stewart, (Iowa) 
232 N.W. 445 [foll Home Sav. Bank 
vy. Stewart, (Iowa) 232 N.W. 471, and 
cert gr 51 S.Ct. 353]; Lunde v. Town 
of Slater, 171 N.W. 5, 185 Iowa 605: 


Lucas, 


In re Assessment of Farmers’ Loan 
& Trust Co. of Sioux City, 136 N.W. 
5438, 155 Iowa 536; Mahkonsa Invest- 
ment Co. v. City of Ft. Dodge, 100 N. 
W. 517, 125 Iowa 148; Schoonover v. 
Petcina, 100 N.W. 490, 126 Iowa 261. 

[a] Requirement of affidavit di-. 
rectory.—Comp. St. (1921) § 9674, 
providing that the board of county 
commissioners is authorized to hear 
matters of assessment on applica- 
tion of any person who shall show by 
affidavit good cause for not having 
attended the meeting of the county 
board of equalization, is merely direc- 
tory, and the absence of affidavit does 
not render the board’s order void. 
City of Enid v. Champlin Refining Co., 
240 P. 604, 112 Okl. 168. 

[b] In California (1) under’ Pol. 
Code § 3673, a county board of equali- 
zation has jurisdiction to raise any 
individual assessment without a com- 
plaint that the assessment is too low. 
Allison Ranch Min. Co. v. Nevada 
County, 37- B78 75))104. Cals| £617 C2) 
Under Pol. Code § 3574, the board of 
equalization has no jurisdiction or 
power to reduce an assessment ex- 
cept upon a verified written applica- 
tion. Garretson v. Santa Barbara 
County, 61 Cal. 54. (3) Boards of 
equalization cannot, under Revenue 
Act of 1861, diminish or increase the 
assessed value of property as fixed 
by the assessor unless complaint has 
first been made to them. People v. 
Goldtree, 44 Cal. 323; People v. Flint, 
39 Cal. 670; People v. Reynolds, 28 
Caladors 

{c] In Michigan “investigation,” 
from information on which the board 
of state tax commissioners, under 
Gen. Tax L. § 152, as added by Pub. 
Acts (1899) No. 154, and amended 
by Pub. Acts (1913) No. 153, may or- 
der appearance of assessor for review 
of assessments, is not, in view of §§ 
148, 150, and § 150 subd 3, limited to 
inspection of assessment rolls. Board 
of State Tax Com’rs v. Kohler, 159 
N.W. 785, 193 Mich. 420. 

[d] In Nebraska (1) under Comp. 
St. ec 77 § 70, providing that the coun- 
ty commissioners as a board of equal- 
ization shall review and,correct an 
assessment ‘on application of any per- 
son who shall complain that the prop- 
erty of another is assessed too low, 
an oral complaint must be reduced 
to writing and spread upon the rec- 
ords in order to show its existence: 
and parties thereto. State v. Dodge 
County, 31 N.W. 117, 20 Neb. 595. 
(2) Under such section, further pro- 
viding that application must be first 
made to the town board of equaliza- 
tion in counties under township or- 
ganization, the taxpayer may present 
his grievance against such board to 
the county board of equalization with- 
out a complaint in writing. Grand 
Prairie Tp. v. Schure, 38 N.W. 735, 
24 Neb. 354. 


[e] In Ohio (1) an increase in val- 
uation cannot be made except upon 
complaint of an owner or owners of 
real estate interested. Davies v. Na- 
tional Land, etc., Co., 81 N.E. 755, 76 
OhioSt. 407 [aff 29 OhioCir.Ct. 334]; 
Mooney v. Richardson, 31 OhioCir.Ct. 
56. (2) A complaint to the board of 
equalization is not necessary to au- 
thorize it to change valuations. Britt 
v. Lewis, 16 OhioCir.Ct. 343, 9 Ohio 
Cir.Dec. 166. 

78. ITowa.—Barz v. Klemme Bd. of 
Equalization, 111 N.W. 41, 133 Iowa 


Me.—Levant v. Penobscot County 
Com’rs, 67 Me. 429. 


Mass.—Page v. Melrose, 71 N.E. 
787, 186 Mass. 361. 
Nev.—State v. Washoe County 


Com’rs, 14 Nev. 140; State v. North- 
ern Belle Mill, ete., Co., 12 Nev. 89. 
Utah.—San Francisco Cent. Pac. R. 


Co. v. Standing, 45 P. 344, 13 Utah 488. - 


_[a] Resolution by board of revi- 
sion of taxes and appeals of a city of 
the third class, requiring that all ap- 
peals be reduced to writing, was a 
reasonable regulation within the 
scope of its authority. Rees v. City 
of Erie, 90 A. 58, 243 Pa. 189. 

79. Board of Supervisors of Ad- 
ams County v. People Savings Bank 
in Liquidation, (Miss.) 128 So. 111; 
Adams County v. Bank of Commerce 
So Taguig tee: 128 So. 110, 157 Miss. 


80. People v. Lots in Ashley, 13 N. 
E. 556, 122 Ill. 297; Police Jury of 
Concordia Parish v. Campbell, 41 So. 
308 LL le Le. eiOcn Wn tom | Olle Com ave 
Campbell, 20 So. 1007, 48 La.Ann. 
1350; Detroit Citizens’ St. R. Co. v. 
Detroit, 85 N.W. 96, 86 N.W. 809, 125 
Mich. 673, 84 Am.S.R. 589. 

[a] Who may file complaint.—A_ 
complaint filed before the board of re- 
view by the clerk of the board, al- 
though filed under its order, is not 
such a complaint as the statute in- 
tends, for it must be filed by an owner 
of real estate interested in a new as- 
sessment. Davies v. National Land, 
etc., Co., 81 N.E. 755, 76 OhioSt. 407 
[aff 29 OhioCir.Ct. 334]. 

81. Colo.—Arapahoe County 
Denver Union Water Co.,'76 P. 106 
32 Colo. 382. 

Conn.—Barrett’s Appeal, 47 A. 243, 
73 Conn. 288. 

Ill.— McCullough v. Peoria County 
eat of Review, 55 N.E. 685, 183 Ill, 


Ind.—Clark vy. Schindler, 87 N.E. 44, 
43 Ind.App. 269. 

lowa.—First Nat. Bank v. City of 
cies Bluffs, 161 N.W. 706, 182 Iowa 


La.—Standard Mar. Ins. Co. vy. 
Board of Assessors, 49 So. 483, 123 La. 
TAT, (29 - TasR:A, N.S, 59; 
Board of Assessors, 15 So. 397, 46 La. 
Ann. 870. 

Neb.—Dixon County v. Halstead, 37 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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given.*¢ 


N.W. 621, 23 Neb. 697; QUexington 
Mill, ete., Co. v. Dawson County, 96 
N.W. 62, 1 Neb. (Unoff.) 872. See 
Sarpy County v. Clarke, 93 N.W. 416, 
4 Neb. (Unoff.) 87 (holding that it is 
Sufficient if the complaint before a 
board of equalization shows that com- 
plainant considers himself aggrieved 
and that his property has been as- 
sessed too high). 

Ohio.—National Land, etc., Co. v. 
Davies, 29 OhioCir.Ct. 334 [aff 81 N.E. 
755, 76 OhioSt. 407]. 

Or.—Northern Pac. Ry. Co. v. Clat- 
sop County, 145 P. 271, 74 Or. 250. 

fa] Alternative demand for the re- 
duction of an assessment may be 
cumulated with a demand for its can. 
cellation. New England Mut. L. Ins 
Co. v. Board of Assessors, 47 So. 27, 
121 La. 1068, 26 L.R.A.N.S. 1120. 

{b] Issnes.—Complainant cannot 
ask for a greater reduction of an as- 
sessment than that prayed for in his 
petition. New England Mut. L. Ins. 
Co. v. Board of Assessors, 47 So. 27, 
121 La. 1068, 26 L.R.A.N.S. 1120. 

[ec] Petition must show that the 
property was not assessed at its true 
value, and that the assessor arrived 
at the value of the property by an in- 
eorrect method. Northern Pac. Ry. 
Co. v. Clatsop County, 145 P. 271, 74 
Or... 250. 

{d] Complaint held  sufficient.— 
Objections by county supervisors to 
a tax assessment under Code Suppl. § 
1378, stating that, in making the as- 
sessment against a loan and trust 
company, the assessor deducted from 
the value of the capital stock certain 
sums for real estate not required to 
be deducted, that large sums claimed 
to be invested in federal bonds in 
stock of other corporations, etc., were 
deducted, and that because of such 
deductions the assessment did not 
show the true and actual value of the 


_stock as required by statute, were suf- 


ficient. In re Assessment_of Farm- 
ers’ Loan & Trust Co. of Sioux City, 
136 N.W. 548, 155 Iowa 536. 

[e] Complaint held insufficient.— 
(1) Under Code (1897) § 1373, a mere 
objection that the assessment was 
without warrant or authority of law 
is insufficient to present specific ob- 
jections to the validity of acts under 
which the assessment was_ made. 
First Nat. Bank v. City of Council 
Bluffs, 161 N.W. 706, 182 Iowa 107. 
(2) An application that an assessment 
should be “wiped out” and “reduced 
to nothing” is not an application to 
reduce an assessment. Standard Ma- 
rine Ins. Co., Limited, of Liverpool, 
England, v. Board of Assessors, 49 So. 
488, 123 La. 717, 29 L.R.A.N.S. 59, 
(3) In a proceeding by a county audi- 
tor to collect taxes on omitted prop- 
erty, a petition failing to allege that 
the property was subject to taxation 
was fatally defective, and a failure 
to allege that. the omitted property 


82 The complaining party should make all the 
objections which he desires to make,’* and objec- 
tions not raised will not be considered on review.’*4 

{§ 1036] d. Answer and Reply. According to the 
practice in some states, where a citation issues to 
a taxpayer requiring him to show cause why his 
iand shall not be sold for delinquent taxes or his 
assessment shall not be increased, he is to file a 
written answer,’* which has the evidential force of 
a pleading, that is, if its allegations are sufficient 
and are admitted, no judgment of increase can be 
But as the ordinary rules of pleading do 
not apply in proceedings of this kind, no reply to 
such an answer is considered necessary.®* 

[§ 1037] e. HEvidenceSS—(1) Presumptions and 
Burden of Proof. Under general rules,’® on appeal 
to the board of equalization, the assessor’s decision 
as to the situs of property, its taxability, and the 
valuation put upon it is presumed to be correct until 


TAXATION 


must prove by 
ance.°? 


was of any value was also a defect. 
Clark v. Schindler, 87 N.E. 44, 43 Ind. 
App. 269. 

&2. Lowell v. Middlesex County, 16 
N.E. 8, 146 Mass. 403; Sherman v. Mc- 
Clurg, 27 N.J.Law 253. 

83. Iowa Nat. Bank vy. Stewart, 
(Iowa) 232 N.W. 445 [foll Home Sav. 
Bank v. Stewart, (Iowa) 232 N.W. 
471, and cert gr 51.S.Ct. 353]. 

84 See infra § 1061. 

85. Capital City Water Co. v. 
Board of Revenue, 9 So. 326, 92 Ala. 
380; Whatcom County v. Fairhaven 
Land Co., 34 P. 563, 7 Wash. 101. 

[a] Written answer by board of 
assessors to notice given to it by the 
committee of review see New Orleans 
Gaslight Co. v. New Orleans, 15 So. 
456, 46 La.Ann. 1146. 

86. Capital City Water Co. v. 
Board of Revenue, 9 So. 326, 92 Ala. 
380. 

87. Poppleton vy. Yamhill County, 
23.2P 5 253; 8 Or. 8tTet bs ReAgn4 49. 

88. Generally see Evidence 22 C.J. 
pris 
Presumption as to regularity and 
legality of proceedings of board see 
infra § 1048. j 
Beh See supra § 746; 


90. Ala.—South & N. A. R. Co. v. 
State, 69 So. 542, 193 Ala. 149. 

Cal.—Wild Goose Country Club v. 
rae County, 212 P. 711, 60 Cal.App. 
39. 

Ill.—In re Maplewood Coal Co., 72 
N.E. 786, 213 Ill. 283. 

Mich.—Port Huron vy. Wright, 114 
N.W. 76, 150 Mich. 279. 

Neb.—Woods v. Lincoln Gas, etc., 
Light Co., 104 N.W. 931, 74 Neb. 526. 

Or.—Oregon Coal, etc., Co. v. Coos 
County, 47 P. 851, 30 Or. 308. 

Wis.—State v. Jodon, 197 N.W. 189, 
182 Wis. 645; State v. Williams, 152 
N.W. 450, 160 Wis. 648; State v. Klein, 


Evidence § 


147 N.W. 373, 157 Wis. 308; State v. 
Thompson, 138 N.W. 628, 151 Wis. 
184; State vy. Fisher, 102 N.W. 566, 


124 Wis. 271; State v. Williams, 100 
N.W. 1052, 123 Wis. 73; State v. Lien, 
84 N.W. 422, 108 Wis. 316; State v. 
Pors, 83 N.W. 706, 107 Wis. 420, 51 
L.R.A. 917. 

91. See infra § 1039. 

92. Ala.—State v. Brintle, 93 So. 
429, 207 Ala. 500. 

Cal.—Feather River Power Co. v. 
State Board of Equalization, 274 P. 
962, 206 Cal. 486; Hammond Lum- 
ber Co. vy. Los Angeles County, 285 P. 
896, 104 Cal.App. 235. 

Conn.—Bulkeley’s Appeal, 58 A. 8, 


77 Conn. 45. 

Ill.—-People v. Ledford, 151 N.E. 
S67) S2iy Ul. 247 People wv... St. Louis 
Bridge Co., 118 N.E. 22,7281 Ill. 462; 
People vy. Chicago & HE. I. R. Co., 118 
NvBh 235284 (011. 177. : 

Ind.—Gallup v. Schmidt, 56 N.E. 
443, 154 Ind. 196 [aff 22 S.Ct. 162, 1838 
U.S. 300, 46 L.Ed. 207]. 
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the contrary appears,®® and the party complaining 


satisfactory evidence®! his griev- 


Thus a taxpayer contesting his assessment 
before the board must prove that the property is 
overvalued®*® or is exempt from taxation,®* or that 
the assessment is unequal.®® 
be presumed that any action taken by the board 
was based on proper and sufficient evidence.?® 

[§ 1038] (2) Admissibility. 
seribes the kind of evidence which the officer or 
board may hear, or on which his or its decision shall 
be based, it must be strictly obeyed;®" but other- 
wise the officer or board is not bound by the ordi- 
nary rules of evidence, and may hear affidavits or 
unsworn testimony without giving an opportunity 
for cross-examination;°® and, generally, it may ad- 
mit and act upon any evidence which has a direct 
bearing on the question before the board or tends 
to prove the fact in issue.®® 


On appeal it will also 


If the statute pre- 


Competent evidence 


Iowa.—Bednar v. Carroll, 116 N.W. 
315, 138 Iowa 338. 

Me.—Penobscot Chemical Fibre Co. 
v. Bradley, 59 A. 83, 99 Me. ‘268. 

Mass.—Judson Freight Forwarding 
Co. v. Commonwealth. 136 N.E. 375, 
242 Mass. 47, 27 A.L.R. 1131. 

Miss.—Forsdick v. Quitman Coun- 
ty, 25 So. 294. 

Neb.—Woods_ v. Lincoln Gas, etc., 
Light Co., 104 N.W. 931, 74 Neb. 526. 

N.J.—Wharton v. Abbott, 42 N.J. 
Law 109. ‘ 

W.Va.—Central Realty Co. v. Board 
of Equalization and Review of Cabell 
County, 158 S.B. 537. 

Wis.—State v. Williams, 100 N.W. 
1052, 123 Wis. 78. 

[a] Assessment of back taxes.— 
In Alabama, on appeal to the circuit 
court from the additional assessment 
imposed by the back tax commission- 
er, under the revenue laws, the state 
has the burden of proof in sustainin 
the assessment. Hooper y. State, 37 
So. 662, 141 Ala. 111. 

93. ‘South & N. A. R. Co. v. State, 
69 So. 542, 193 Ala. 149. , 

$4 -Bednar v. Carroll, 116 N.W. 
315, 1838 Iowa 338; In re Sisters of 
Charity, etc., 15 B.C. 344 [appeal dism 
44 Can.S8.C. 29]. 

95. Merchants’ Trust Co. v. Hop- 
kins, 284 P. 1072, 103 Cal.App. 473; 
Wild Goose Country Club v. Butte 
County, 212 P. 711, 60 Cal.App. 339; 
People v. Keokuk & Hamilton Bridge 


Co., 129 N.E. 87, 295 Ill. 176 [error 
dism 42 S.Ct. 462, 258 U.S. 613, 66 L. 
Ed. 790]. 

96. See infra § 1069. 


97. Cincinnati College v. La Rue, 
22 OhioSt. 469. 

[a] In Wisconsin (1) the statute 
intends that oral evidence is the only 
kind of testimony on which the 
board can act, and this is a provision 
which the board has no jurisdiction 
to waive; and affidavits cannot be re- 
ceived. State v. Hobe, 102 N.W. 350, 
124 Wis. 8; State v. Lien, 87 N.W. 
1113, 112 Wis. 282. (2) Letters and 
affidavits of the purchaser of prop- 
erty are not admissible as evidence 
before a board of review upon the 
question whether the title passed to 
him prior to May 1. State v. Whar- 
ton, 94 N.W. 359, 117 Wis. 558. 

98. Earl v. Raymond, 59 N.E. 19, 
188 Hil. 15; Haynes v. Police Jury of 
Ouachita Parish, 71° So. 244, 139 La. 
101; Bank of Tustin of J. M. Perry 
& Co. v. Burdell Tp., 150 N.W. 367, 
184 Mich. 131 [quot Griswold v. Schoo] 
District, 24 Mich. 262]. 

99. Conn.—Cutler’s Appeal, 49 A. 
338, 74 Conn. 35. 

Neb.—Western Union Tel. Co. v. 
Dodge County, 113 N.W. 805, 80 Neb. 
18 [aff reh 117 N.W. 468, 80 Neb. 23]. 

Ohio.—State v. Lewis, 20 OhioCir. 
Ct. 319, 11 OhioCir.Dec. 13. 

Wash.—Edison Blectric Tliuminat- 
ing Co. v. Spokane County, 60 P. 132, 
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bearing on the question of value! is admissible.” 
Evidence as to the value of the property should be 
confined to its value at the time of the assessment 
complained of, and evidence of its value at some 
former time is not admissible except as a starting 
point from which to estimate subsequent apprecia- 
tion or depreciation.* Evidence of the assessed val- 
uation of other property in the same town or dis- 
trict and similarly situated is not generally consid- 
ered to be admissible,* except that it may be ad- 
mitted for the purpose of showing a rule of the 
assessors to value all such property at a certain 
percentage of its actual value and to show whether 
or not such rule was observed in the case com- 
plained of.° The members of the board of review 
are not required to inspect the property in person, 
but they may send experts to examine it.® 

[§ 1039] (3) Weight and Sufficiency. It is the 
duty of the board to judge of the weight and value 
of the evidence.? The affidavit or sworn statement 
of the taxpayer® is evidence to be considered by 
the board, and while it is not conclusive, still if it 
is not contradicted or impeached by evidence, it 
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must be accepted as correct;® and the same is true 
of schedules or reports1® filed by ecorporations.** 
And on the other hand, the assessor’s sworn state- 
ment is sufficient to sustain the action of the board, 
taken in accordance with it, if not overborne by 
testimony.12 Aside from these considerations, any 
evidence which has a direct bearing on the question 
of value may serve as the basis of the board’s de- 
termination, if uncontradicted.1? But in case of a 
conflict in the testimony, the ordinary rules of evi- 
dence apply, and the decision should be given in 
accordance with the clear preponderance of testi- 
mony.1# In the absence of evidence tending to show 
the value of plaintiff’s lands or other lands in the 
county, the board cannot conclude that inequality 
of assessment exists.?5 

[§ 1040] (4) Necessity of Basing Decision on 
Evidence Received.t® In some states the board may 
act upon the assessments within its jurisdiction with- 
out hearing any evidence, and merely upon the 
knowledge or opinions of its members as to the val- 
ue of property.17 But in other states the rule is 
otherwise; and the board is empowered to act only 


22 Wash. 168. 

Wis.—State v. Williams, 100 N.W. 
1048, 123 Wis. 61; State v. Wharton, 
94 N.W. 359, 117 Wis. 558. 

[a] Sources of information.—(1) 
Police jury, silting as a board of re- 
viewers, is not prohibited from ob- 
taining information as to the value of 
property from other sources than as- 
sessors and’ taxpayers, Haynes v. 
Police Jury of Ouachita Parish, 71 
So. 244, 139 La. 101. (2) Board may 
obtain information as to the value of 
the taxable property from the most 
reliable source at its command, and 
the strict rules of evidence are inap- 
plicable. Western Union Tel. Co. v. 
Dodge County, 113 N.W. 805, 80 Neb. 


zh [aff reh 117 N.W. 468, 80 Neb. 
ite Valuation in general see supra 
§ 789 et seq. 


2. Proctor v. Smith, (Tex.Civ. App.) 
299 S.W. 663; Stair v. Smith, (Tex. 
Civ.App.) 299 S.W. 660. 

{a] Increase in freight rates.—On 
the question of the valuation of prop- 
erty of a railroad company, evidence 
that it had advanced its freight rates 
is irrelevant and improper. Chicago, 
ete., R. Co. v. Boone County, 44 Ill. 
240. 

{b] Inventory of estate.—An in- 
ventory of an estate sworn to and 
filed by the administrator in the pro- 
bate court is competent evidence of 
the value of the estate. Erie County 
v. Walker, 10 OhioDec. (Reprint) 558, 
22 Cine.L.Bul. 106. , 

[ec] Report of assessor’s assist- 
ant.—An inspectors’ report made to 
assist the assessor in his valuation 
of land is admissible as to its value. 
T. B. Scott Lumber Co. v. Oneida 
County, 39 N.W. 343, 72 Wis. 158. 

{[d] Gross production tax.—The 
valuation placed on property taxed 
on an ad valorem basis by the taxing 
authorities of the district, as equal- 
ized by the state board of equaliza- 
tion, furnishes a fair test for deter- 
mining whether taxes imposed under 
the gross production tax law (L. [Ex- 
tra Sess. 1916] c 39) are greater or 
less than the general ad valorem tax 
would be. Exchange Oil Co. v. State, 
1930P27999,° 80) Ok ba: ‘ 

3. Ala.—State v. Bienville Water- 
Supply Co., 8 So. 54, 89 Ala. 325. 

Ill.— Chicago, etc., R. Co. v. Boone 
County, 44 Ill. 240. 

Me.—Penobscot Chemical Fibre Co. 
w. Bradley, 59 A-*83, 99 Me.’ 263. 

Mass.—Lowell v. Middlesex County, 
a 469, 152 Mass. 372; 9 LiR.A. 


N.H.—Winnipiseogee Lake Cotton, 
etc., Mfg. Co. v. Laconia, 35 A. 252, 
68 N.H. 284; Winnipiseogee Lake Cot- 
ton, etce., Mfg. Co.,v. Gilford, 35 A. 
945, 67 N.H. 514. 

4. Alabama Mineral Land Co. v. 
Perry County, 10 So. 550, 95 Ala. 105; 
Chicopee v. Hampden County, 16 Gray 
(Mass.) 38. 

{a] Selling price of other proper- 
ty.—Evidence as to the selling price 
of other tracts not similarly situated 
and some of which are in neighboring 
towns is not admissible. Haven vy. 
Essex County, 29 N.E. 1088, 155 Mass. 
467. © 

5. Greenwoods Co. v. New. Hart- 
ford, 32 A. 933, 65 Conn. 461; Penob- 
scot Chemical Fibre Co. v. Bradley, 
59 A. 83, 99 Me. 263; ‘Manchester 
Mills v. Manchester, 58 N.H. 38; Proc- 
tor v. Smith, (Tex.Civ.App.) 299 S.W. 
663; Stair v. Smith, (Tex.Civ.App.) 
299 S.W. 660 (the action of the board 
of equalization in considering the 
market or intrinsic value of adjoin- 
ing lands to determine uniformity and 
equality in valuation was not error). 

6. Nova Ceasarea Harmony Lodge 
No. 2 v. Hagerty, 11 OhioDec. (Re- 
print) 595, 28 Cinc.L.Bul. 67. 

[a] Assessment of omitted proper- 
ty.—In the assessment of omitted 
property under St. Annot. § 7777, the 
board may reach its conclusions from 
evidence given by witnesses summon- 
ed under § 7822. White vy. Lincoln, 
112 N.W. 369, 79 Neb. 153. 

7. Hammond Lumber Co. vy. Los 
Angeles County, 285 P. 896, 104 Cal. 
App. 235. ‘ 

8. See supra § 767. : 

9. Sherman v. McClurg, 27 N.J. 
Law 253. 

10. See supra §§ 820-830. 

11. Kansas Pac. R. Co. v. Riley 
County, 20 Kan. 141; State v. Hanni- 
a ete., R. Co., 138 S.W. 406, 101 Mo. 


12. State v. Northern Belle Mill, 
etc., Co., 12 Nev. 89. 

13. Gager v. Prout, 26 N.E. 1013, 
48 OhioSt. 89. 

[a] View by county commission- 
ers, MeN i eciahd composed of practi- 
cal men somewhat experienced by vir- 
tue of their office in estimation of 
land values, cannot be said to fur- 
nish no basis for estimation of value. 
Inhabitants of Town of Westport vy. 
County Com’rs of Bristol County, 141 
N.E, 591, 246 Mass. 556. 

14. Clement y. People, 52 N.E. 382, 
177 Ill. 144; Penobscot Chemical 
Fibre Co. v. Bradley, 59 A. 83, 99 Me. 
263; State v. Fisher, 102 N.W. 566, 


124 Wis. 271; State.v. Williams, 100 
N.W. 1052, 123 Wis. 73; State v. Lien, 
84 N.W. 422, 108 Wis. 316. 

[a] Testimony of agent of an own- 
er of property, appearing before a 
board of review to reduce an assess- 
ment, must be taken most strongly 
against the owner. State v. Wil- 
liams, 100 N.W. 1052, 123 Wis. 78. 

15. Wild Goose Country Club v. 
eran County, 212 P. 711, 60 Cal.App. 

[a] Proof that one taxpayer’s land 
was assessed at a higher value than 
those of his neighbors does not jus- 
tify the inference that there is any 
inequality in the assessments, in the 
absence of proof of the relative mar- 
ket values of the lands compared. 
Wild Goose Country Club v. Butte 
County, 212 P. 711, 60 Cal.App. 339. 

16. Determination of value by as- 
sessor see supra §§ 789-791. 

17. U.S.—Holly Sugar Corporation 
v. Board of Com’rs of Mesa County, 
10 F.(2d) 506. 


Ark.—Pulaski County Bd. of Equal-. 


ization Cases, 6 S.W. 1, 49 Ark. 518. 

Ga.—Collier v. Morrow, 15 S.E. 768, 
90 Ga. 148, 

-Ill.—Peo. v. St. Louis Merchants’ 
Bridge Co., 125 N.E. 752; 291 Ill. 95; 
In re Maplewood Coal Co., 72. N.E. 
786, 213 Til. 283. : 

Ky.—Star Milling Co. vy. Board of 
Councilmen of Town of Nicholasville, 
125 S.-W. 1051. 

Mich.—Griswold v. Bay City Union 
School Dist., 24 Mich. 262. 

Wash.—Olympia Water Works vy. 
Gelbach, 48 P. 251, 16 Wash. 482. 

Wyo.—Ricketts v. Crewdson, 79 P. 
1042, 81 P. 1, 13 Wyo. 284. 

_ [a] In Texas (1) boards of equal- 
izations are not limited to the ave- 


nues of judicial information to which’ 


courts of law are confined. City of 
Tyler v. Rowland, (Civ.App.) 297 S.w. 
923 [rey on other grounds (Com.App.) 
5 S.W.(2d) 756]. (2) Under Rev. St. 
(1911) arts 7569, 7570, the board of 
equalization could not legally disre- 
gard testimony of value introduced 
on ground that it was not believed, 


‘but, if it fails to Summon witnesses 


of its own, must fix values according 
to evidence actually introduced. 
Brundrett v. Lucas, (Civ.App.) 194 
Sw. 6123. (3) Property valuation 
cannot be set aside merely because 
the board of equalization made no in- 


vestigation at the time the valuation, 


was made. Zachary v. City of Uval- 
de, (Commn.App.) 42 S.W.(2d) 417 
[aff (Civ.App.) 24 S.W.(2d) 517]. (4) 
Under Rev. St. (1911) arts 7569, 7570, 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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upon evidence adduced before it, and no assessment 
can be changed except upon evidence;1® and fur- 
thermore, the action of the board will be illegal if 
taken arbitrarily without any evidence, or contrary 
to all the evidence, before it.19 _ 

[§ 1041] f. Hearing—(1) In General. 
appeal has been properly brought, a reviewing 
board under statutory authority may try the case 
de novo.?° The trial de novo before a board under 
some statutes includes initially the inquiry present- 
ed and determined by the assessing officers at their 
hearing.*? A taxpayer cannot be heard to com- 
plain of a board’s action in delegating one of its 
members to hold a hearing after having consented 
to such arrangement.?? In determining the net re- 
ceipts of an insurance company,?* the board may 
use its own discretion in the absence of statutory 
procedure.**- In the absence of statutes to the con- 
trary, the board need not follow the assessment 
made by the assessor or the return of the taxpayer,?° 
but may estimate the value of property from its 
own knowledge and information acquired by inves- 
tigations.?° But where statutes prescribe a par- 
ticular method, such method must be followed.27 
. In the absence of contrary proof, the board may 
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base its judgment as to value on estimates varying 
from the minimum to the maximum,?® and may ar- 
rive at a result by a percéntage basis between the 
extremes.”° 

Jury trial. A proceeding before a board or offi- 
cer is not one in which a trial by jury®° ean be 
claimed as of right.*? 

[§ 1042] (2) Power To Call Witnesses and Com- 
pel Testimony. Under statutes so providing,®? the 
officer or board has power to administer oaths and 
to compel the attendance of witnesses*? and to com- 
pel them to testify and produce books and papers.*# 
Attendance of a witness under the statute can be 
compelled, however, only where the proceeding be- 
fore the board is valid.*® Under some statutes it 
is discretionary with the board to require a taxpay- 
er to appear,®® but the failure of a taxpayer to 
appear and answer questions when summoned war- 
rants the denial of relief.27 The board may not 
require an appearance and submission to an oral 
examination where the statute permits an applica- 
tion in writing and proofs by affidavit.28 At the 
instance of a sick taxpayer, a hearing by a board 
member at the taxpayer’s home is sufficient under 
the statute.®° 


where the board of equalization failed 
to summon witnesses of its own, 
a property owner could not rely on 
such failure to invalidate the proceed- 
ings. Brundrett v. Lucas, supra. .(5) 
The commissioners’ court erred in 
raising assessed valuation for taxa- 
tion purposes without giving the tax- 
payer an opportunity to present tes- 
timony relative to the real value of 
the property as of January 1. Kirby 
v. Transcontinental Oil Co., (Civ. 
App.) 33 S.W.(2d) 472. 

{b] Nonprejudicial error.—Where 
evidence warranted increased valua- 
tion, the action of the board in con- 
sidering personal knowledge of mem- 
bers, as to value, if it were error, 
was not. prejudicial. Proctor v. 
Smith, (Tex.Civ.App.) 299 S.W. 663; 
Stair v. Smith, (Tex.Civ.App.) 299 S. 


W. 660. 

18. U.S.—Shasta County v. Moun- 
tain Copper Co., 278 F. 155 [cert den 
42 S.Ct. 463, 258 U.S. 630, 66 L.Ed. 
800]. 

Oe © spate v. Sloss-Sheffield Steel, 
etc., Co., 50 So. 366, 162 Ala. 234. 

Ariz.—Arizona Copper Co. v. State, 
137 P. 417, 15 Ariz. 9 [error dism 35 
S.Ct. 937, 238 U.S. 611, 59 L.Ed. 1489]. 

Cal.—Peo. v. Reynolds, 28 Cal. 112. 

Mass.—Noyes v. Hale, 137 Mass. 
266. 

Neb.—State v. Dodge County, 31 N. 
W. 117, 20 Neb. 595. 

Ohio.—Wise v. Kromberg, 7 Ohio 
Dec. (Reprint) 541, 3 Cine.L.Bul. 863; 
Gerke Brewing Co. v. Hagerty, 1 Ohio 
S.&C.P. 687, 1 QOhioN.P. 68. 

[a] Gross production tax.—Under 
the gross production tax law (L. [Ex- 
tra Sess. 1916] ¢ 39), it was manda- 
tory, on the board of equalization, on 
complaint filed concerning the action 
of the auditor in revising and correct- 
ing the return of production, to hear 
testimony as to whether the tax was 
greater or less than a general ad va- 
jorem tax would be, and, if necessary, 
to take testimony on its own initia- 
tive. Exchange Oil Co. v. State, 193 
P. 999, 80 Okl. 52. 

[b] Duty to preserve evidence.— 
The state tax commission need not 
preserve the evidence at a hearing on 
appeal from the county commission- 
ers in abatement proceedings, and ap- 
pellant, failing to take steps to have 
the evidence preserved, cannot predi- 
cate error upon the.absence of such 
evidence. Postal Telegraph Cable Co, 
vy. Harford County Com’rs, 101 A. 600, 
131 Md. 96. : 

[c] Im Wisconsin (1) the board of 


review must decide on the evidence 
submitted and cannot substitute its 
own opinion from a view of the prop- 
erty and decide contrary to uncon- 
tradicted sworn testimony. State v. 
Williams, 152 N.W. 450, 160 Wis. 648; 
State v. Klein, 147 N.W. 373, 157 Wis. 
308; Shove v. Manitowoc, 14 N.W. 
829, 57 Wis. 5; Milwaukee Iron Co. 
v. Schubel, 29 Wis. 444, 9 Am.R. 591; 
Phillips v. Stevens’ Point, 25 Wis. 
594; State v. Assessors of Delavan, 1 
Wis. 345. (2) The board is not bound 
to accept as true either the evidence 
of the owner asking for a reduction 
or the evidence in support of the as- 
sessor’s valuation, but may, in the 
exercise of its judgment, fix a value 
between the two extremes. State v. 
Williams, 100 N.W. 1048, 123 Wis. 61. 
(3) A statute in force from 1871 to 
1877 authorized the board to act with- 
out hearing witnesses. See Mcintyre 
v. White Creek, 43 Wis. 620; Wilson 
v. Heller, 32 Wis. 457. 

19. Leavenworth County v. Lang, 
8 Kan. 284; Fratz v. Mueller, 35 Ohio 
St. 397; Gerke Brewing Co. v. Hag- 
erty, 1 OhioS.&C.P. 687, 1 OhioN.P. 
68; State v. Williams, 152 N.W. 450, 
160 Wis. 648; Fond du Lac Water Co. 
v. Fond du Lac, 52 N.W. 439, 82 Wis. 
322,16 L.R.A. 581; Tainter v. Lucas, 
29 Wis. 375. 

20. State v. Templin, 95 So. 149, 
208 Ala. 651. 

21. State v. Brintle, 93 So. 429, 207 
Ala. 500. 

22. Empire Mining Co. v. Bowers, 
79 So. 561, 202 Ala. 85. 

23. See supra §§ 301-303. 

Determination by assessor see su- 
pra §§ 849-851. 

24. Peo. v. Barrett, 139 N.E. 903, 
309 Ill. 53. 

25. State v. Sloss-Sheffield Steel 
& Iron Co., 50 So. 366, 162 Ala. 234. 

26. Peo. v. Millard, 139 N.E. 113, 


BOTTI. 9556. ‘ 
27. Brundrett v. Lucas, (Tex.Civ. 
App.) 194 S.W. 613. 
28. Trenton & Mercer County 


Traction Corp. v. Mercer County 
Board of Taxation, 102 A. 361, 91 N.J. 
Law 105 [rev on other grounds 105 
A. 222, 92 N.J.Law 398]. 

29. Trenton & Mercer 
Traction Corp. v. Mercer 
Board of Taxation, supra. 

30. Right to jury trial generally 
see Juries §§ 12-103. 

31. Ross v. Crawford County, 16 
Kan. 411. gs 

$2. See statutory provisions. 

33. Misconduct of witness as con- 


County 
County 


tempt see Contempt §§ 29-38. 

34. Satterwhite v. State, 40 N.E. 
654, 1087, 142 Ind. 1; State v. Wood, 
10 N.B. 639, 110 Ind. 82; State v. 
State Tax Collector, 2 So. 59, 39 La. 
Ann. 530; State ex rel. Indemnity Co. 
of America. v. Gehner, 8 S.W.(2d) 
1067, 320 Mo. 680; State v. Hobe, 102 
N.W. 350. 124 Wis. 8. 

[a] _ Matters triable by record.— 
A reviewing officer cannot take oral 
testimony to ascertain what action 
was taken by the board of equaliza- 
tion with reference to particular 
property, as this must appear of rec- 
ord. Barney, etc., Mfg. Co. v. Mont- 
gomery County, 11 OhioDec. (Re- 
print) 790, 29 Cine.L.Bul. 366. . 

[b] Oath of taxpayer is not pre- 
requisite to procedure as to witnesses 
when the board of equalization on its 
own motion undertakes to raise val- 
ues. Brundrett v. Lucas, (Tex.Civ. 
App.) 194 S.W. 613. 

[c] Referee to take testimony may 
be appointed by the county comptrol- 
ler, where the supervisors of a town 
appeal from the decision of the super- 
visors of the county.as to the equali- 
zation of assessments. Peo. vy. Hill- 
house, 1 Lans. (N.Y.) 87. 

{d] In Missouri the power of the 
board of equalization to compel the 
attendance of witnesses and require 
them to testify and produce books 
and papers is not limited to the case 
of an appeal from the valuation of 
the assessor as provided by Rev. St. 
(1909) §§ 11405, 11406, but extends 
to the case where the board proceeds 
under § 11354 against a taxpayer as- 
serted to have furnished fraudulent 
lists. Aven v. Wynes, 223 S.W. 583, 
283 Mo. 695; Ex parte Sanford, 139 
S.W. 876, 236 Mo. 665. 

35. Aven v. Wynes, 223 S.W. 583, 
283 Mo. 695. 

[a] Failure to notify taxpayer.— 
The board of equalization which did 
not give the required notice to tax- 
payers cannot conduct proceedings 
and pursuant thereto compel a wit- 
ness to testify or produce books. 
Aven v. Wynes, 223 S.W. 5838, 283 Mo. 
695. 

36. Bugbee v. Town of Putnam, 96 
A. 955, 90 Conn. 154. 

37. Wilcox v. Town of Madison, 
1304 Av °84,07103; Conny -149.se-Peo, avs 
Ledford, 151 N.H, 867, 321 Ill. 247; 
Heffner v. Mahoney, 10 OhioDec. (Re- 
print) 260, 19 Cince.L.Bul. 369. 

38. McMorran v. Wright, 41 N.W. 
1082, 74 Mich. 356. 

39. Bugbee v. Town of Putnam, 96 
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[§ 1043] g. Judgment or Decision and Record— 
(1) Scope and Extent of Relief. The board of 
equalization, in granting relief, is generally limited 
to the scope of the application made to it.4° If the 
valuation is found to be merely excessive, it may be 
set aside as to the excess and affirmed as to the 
residue.44 In the absence of statutory authority, a 
board or officer has no authority to award costs to 
the successful applicant for relief*? or to allow 
him interest on so much of the tax as is adjudged 
excessive.t In a proper case, a default may be 
opened.*# ; 

[§ 1044] (2) Rendition, Form, and Requis‘tes of 
Decision; Exccution. The decision of an officer or 
board of equalization is usually in the form of a 
resolution or order, and while it should specify the 
persons or property affected,*® it is not to be judged 
by strict rules, and will not, sometimes by virtue of 
statute,*® be invalidated by any informality, pro- 
vided it shows clearly what action was taken by 
the board.47 Where the board increases the valua- 
tion, it may designate the percentage or proportion 
to be figured out by a ministerial officer.t® The or- 
der need not be certified by an. officer not desig- 
nated by statute.4® Taxes due, within the meaning 
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of certain statutes authorizing a board to remit or 
reduce them, exclude taxes which have been paid.°° 
Formal notice to the taxpayer of the decision of the 
board is not generally required.** 

Execution. A board cannot enforce its orders by 


‘issuing execution.>? 


[§ 1045] (3) Reccrd of Proceedings®*—(a) In 
General. While in some jurisdictions statutes, re- 
quiring the board to keep a record of its proceed- 
ings and enter thereon the action taken in partic- 
ular cases,°* have been held directory,°® such stat- 
utes are generally mandatory, and a disregard of 
them is fatal to the validity of its determinations.°® 
Under statutes providing that an assessment shall 
not be considered void on account of omissions or 


want of matters of form or substance not prejudicial - 


to the taxpayer, the failure to keep a record as 
required by statute does not render the tax invalid, 
in the absence of prejudice.°* The board need only 
keep such record as is required by law.®* Under 
ceneral rules,®® the record when made must show 
affirmatively on its face the jurisdiction of the offi- 
cer or board and that he or it acted within the 
same;°° and it is not permissible to show the ex- 
istence of jurisdictional facts by evidence outside 


A. 955, 90 Conn. 154. 

[a] Not delegation of power.— 
That the board of relief delegated 
a member to take a sick taxpayer’s 
examination touching property on an- 
swers to prepared questions for the 
board’s later consideration, under Gen. 
St. (1902) § 2348, was not a delegation 
of the board’s power. Bugbee v. 
Town of Putnam, 96 A. 955, 90 Conn. 
154. 

40. Ex p. Howard-Harrison Iron 
Co., 30 So. 400, 180 Ala. 185; State v. 
Ormsby County, 6 Nev. 95. 

[a] Equatization should be con- 
fined to lands in the immediate vicin- 
ity of lands whose assessment is 
complained of, but the board may ex- 
ercise its powers over any lands with- 
.in the corporation. Mooney v. Rich- 
ardson, 31 OhioCir.Ct. 56. 
een State v. Dickerson, 25 N.J.Law 


42. Lowell v. Middlesex County, 3 
Allen (Mass.) 546. 

43. See infra § XV. 

44. See case infra this note. 

[a Omittel property.—Where a 
county treasurer had assessed al- 
leged omitted property, and on the 
same day, and before any steps were 
taken to collect it, he became con- 
vinced that the entry was a mistake, 
or he ascertained that the taxpayer 
was present, desiring in good faith to 
show cause against such assessment, 
the treasurer had power to reopen the 


matter tor further consideration. 
Ream v. Brown, 133 N.W. 714, 153 
Iowa 301. 


45. Peo. v. ‘Ashbury, 46 Cal. 523. 

46. See statutory provisions. 

47. Cal—bLa Grange Hydraulic 
Gold Min. Co. v. Carter, 76 P. 241, 142 
Cal. 560. 

Ind.—Seymour First Nat. Bank v. 
Isaacs, 68 N.E. 288, 161 Ind. 278. 

Mich.—Case v. Dean, 16 Mich. 12. 

Miss.—Mixon v. Clevenger, 20 So. 
148, 74 Miss. 67; Grayson y. Richard- 
son, 3 So. 579, 65 Miss. 222. 

Mo.—State v. Baker, 70 S.W. 872, 
170 Mo. 383. 

Neyv.—State v. Washoe County, 14 
Nev. 140. 

Pa.—Manor Real Hstate, ete., Co. v. 
Cooner, 58 A. 918, 209 Pa. 531. 

Utah.—Board of Education of Nebo 
School Dist. v. Jeppson, 280 P. 1065. 

[a] Absence of officer from meet- 

.—Where a county board of equal- 
ization, acting under L. (1919) ¢ 117, 
reconvened as provided in c 114, an 


order of the county board directing 
the abatement of assessment of a cer- 
tain corporation tax was fair on its 
face, although the auditor was absent 
from the meeting and the county 
clerk made records of the proceedings 
of such board instead of the county 
auditor, as required by Comp. L. 
(1917) § 5981, since § 6087 provides 
that no assessment of taxes is illegal 
on account of informality. Board of 
Education of Nebo School Dist. v. 
Jeppson, 280 P. 1065, 74 Utah 576. 

[b] Signature on roll.—Where the 
property of a mutual fire insurance 
company is originally assessed by the 
board of review, the omission of the 
signature of the board or of its secre- 
tary does not render the assessment 
void, under Comp. L. § 3854. City of 
Yale v. Michigan Farmers’ Mut. Fire 
Ins. Co. of St. Clair & Sanilac Coun- 
ties, 146 N.W. 88, 179 Mich. 254. 

48. H. & W. Pierce, Inc., v. Santa 
Barbara County, 180 P. 641, 40 Cal. 
App. 302. 

49. Board of Education of Nebo 
School Dist. v. Jeppson, (Utah) 280 
PeA065. ‘ 

50. Taylor v. Guelph, 41 Ont.L. 33. 

51. Com. v. New England Slate, 
etc., Co., 13 Allen (Mass.) 391. 

52. West Boylston Mfg. Co. v. 
Board of Assessors of Easthampton, 
(Mass.) 178 N.E. 531. - 

53. Records: 

Peace mcd see Records 53 C.J. p 601. 


Equalization boards see supra §§ 
941, 975. 

Levy see supra § 700. 

54. See statutory provisions. 

55. Hutchinson vy. Board of Equal- 
ization, 23 N.W. 249, 66 Iowa 35. 

[a] Taking down evidence.—Upon 
proceedings by the board of equaliza- 
tion to increase an assessor’s valua- 
tion of property, there being no re- 
quirement as to taking down the evi- 
dence at the hearing or of a bill of ex- 
ceptions to rulings of the board, a 
court will determine the board’s ac- 
tion by inspection of the record, in 
the absence of fraud or abuse of pow- 
er. H. & W. Pierce, Inc., v. Santa 
Barbara County, 180 P. 641, 40 Cal. 
App. 3802. 

56..,American Trust Co. vy. Nash, 
163 S.W. 178, 111 Ark. 97; Hillsbor- 
ough County v. Londonderry, 46 N.H. 
11; Fearon, etc., Lumber Co. v. Rob- 
inson, 18 OhioCir.Ct.N.S. 146, 34 Ohio 
Cir.Ct. 460; Hayes v. Yost, 24 Ohio 


Cir.Ct. 18; Ratterman v. Niehaus, 4 
OhioCir.Ct. 502, 2 OhioCir.Dec. 673; 
Wise v. Kromberg, 7 OhioDec. (Re- 
print) 541, 3 Cine.L.Bul. 863; Muller 
v. Fratz, 6 OhioDec. (Reprint) 811, 8 
Am..Rec.. 310 faff' 35 OnhioSt, 397]; 
Hecht v. Boughton, 2 Wyo. 385 [er- 
ror dism 105 U.S. 235, 26 L.Ed. 1018]. 

[a] In Pennsylvania (1) the pro- 
ceedings of the board must appear of 
record. Clearfield Realty Co. v. Coun- 
ty Comrs., 21 Pa.Dist. 495. (2) The 


board cannot lose power by failing to . 


record proceedings, or to adjourn 
from day to day, or to give notice of 
the time of holding an appeal from 
increased assessment. Graham _v. 
Lawrence County Com’rs, 99 Pa.Su- 
per. 245. ; 

57. Auditor Gen. v. Buckeye Iron 
‘Co., 98 N.W. 1080, 182 Mich. 454. ; 

58. Peo. v. Ledford, 151 N.E. 867, 
321 Il). 247; Peo. v. Hunt, 142 N.B. 
Bye ai 15 eS RB PAG s 
_ [a] Only record required in rais- 
ing an assessment to include notes 
listed on the back of the schedule, but 
not included by the assessor, was to 
note the additional assessment on the 
tax books. Peo. vy. Ledford, 151 N.E. 
867, 7321 \11l., 24%. 

59. See Courts § 150. 

€0. Ariz.—Copper 
Min. Co. v. Cochise County Bd. of 
Equalization, 65 P. 149, 7 Ariz. 364. 

Iowa.—Marion v. National Loan & 
Pepe aa Co., 98 N.W. 488, 122 Iowa 

Mich.—Delray Land*‘Co. v. Spring- 
wells Tp., 112 N.W.:1132, 149 Mich. 
397; Bialy v. Bay City, 102 N.W. 
1033, 1389 Mich. 495. 

Miss.—Scott County v. Dubois, 130 
So. 106, 158 Miss. 245; Gordan v. 
Smith, 122 So. 762, 154 Miss. 787 [foll 
McDevitt v. Walls, 122 So. 766]; Hen- 
derson Molpus Co. v. Gammill, 115 So. 
716, 149 Miss. 576; Robertson yv. First 
Nat. Bank, 76 So. 689, 115 Miss. 840. 

Mont.—Montana Ore Purchasing Co. 
v. Maher, 81 P. 18, 32 Mont. 480. 

N.J.—Shillingsburg v. Greenwich 
Tp., 83 A. 644, 83 N.J.Law 129; Eaton- 
town Tp. v. Monmouth Electric Co., 
68 A. 342, 75 N.J.Law 459; State v. 
Warford, 32 N.J.Law 207; Nixon v. 
Ruple, 30 N.J.Law 58. 
~ Ohio.—Euclid Ave. Sav., ete., Bank 
v. Hubbard, 22 OhioCir.Ct. 20, 12 Ohio 
Cir. Dec: 279. 

[a] _ Notice must appear of record. 
—Gordan v. Smith, 122 So. 762, 154 
Miss. 787 [foll McDevitt v. Walls, 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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the reeord.*1 The record should be liberally viewed, 
and when open to interpretation, should be given a 
construction that will uphold, rather than nullify, 
Aside from the question of ju- 


the proceedings. *? 
risdiction, it will be aided by all 


sumptions, 68 and, as a rule, sometimes by reason 
of statute,** irregularities, informalities, or clerical 
errors in the record, or in the manner of preparing 
or keeping it, will ‘not invalidate the tax.®* 
record of the board i is the best and only proper evi- 
dence of its proceedings, and no other ‘evidence can 
be received if the record can be produced.*® 


(Miss.) 122 So. 766]; Henderson Mol- 
pus Co. v. Gammill, 115 So. 716, 149 
Miss. 576. 

Necessity of notice see supra §§ 
1027, 1030-1034. 

61. Henderson Molpus Co. v. 
mill, 115 So. 716, 149 Miss. 576. 

ja] Notice in newspaper.—That 
notice was given taxpayers that rolls 
were open to objections could not be 
shown by copies of the newspaper 
filed in the chancery clerk’s office. 
Henderson Molpus Co. v. Gammill, 
115 So. 716; 149 Miss. 576. 

62. Holton Electric Co. v. Board of 
Com’rs of Jackson County, 105 P. 453, 
81 Kan. 6. 

63. Lacey v. Davis, 4 Mich. 140, 66 
Am.D. 524; Godfrey v. Douglas Coun- 
ty) (438). Po 271; 28 Or: 446: 

64 See statutory provisions. 

65. Cal.—Allison Ranch Min. Co, 
By ea County, 37 P. 875, 104 Cal. 

Ind.—Fell v. West, 73 N.E. 719, 35 


Gam- 


Ind.App. 20. 
eget ee v. Savery, 44 Iowa 
4. 


Kan.—Holton Electric Co. v. Board 
of Com’rs of Jackson County, 105 P. 
453, 81 Kan. 6; Fowler v. Russell, 25 
P. 871, 45 Kan. 425. 

Mich.—Auditor-Gen. v. Ayer, 67 N. 
W. 985, 109 Mich. 694, 80 N.W. 997, 
122 Mich. 136. 

Minn.—State v. Crookston Lumber 
Co., 89 N.W. 173, 85 Minn. 405. 

Mo.—State ex rel’ Koeln v. Title 
Guaranty Trust Co., 169 S.W. 28, 261 
Mo. 448; State v. Baker, 70 S.W. 470, 
170 Mo. 194; State v. Hannibal, etc., 
Re Coy 13. 9S. WwW. 2406, TO Mo.) 1205 
Pacific R. Co. v. Franklin County, 57 
Mo, 223; Taber v. Wilson, 34 Mo.App. 
89. 

Mont.—-Montana Ore’ Purchasing 
Co. v. Maher, 81 P. 13, 32 Mont. 480. 

Or.—Becker v. Malheur County, 33 
P. 543, 24 Or. 217. 

fa] For example, where the board 
of equalization of the city of St. 
Louis added omitted property, the fact 
that the record did not show the spe- 
cial class of property to which the 
omitted property was added was 
merely an irregularity which did not 
invalidate the assessment. State ex 


rel. Koeln v. Title Guaranty Trust 
Co., 169 S.W. 28, 261 Mo. 448. 
[b] Signing record.—Failure of 


the members of the board of equal- 
ization to sign the record, as directed 
by statute, does not invalidate their 
proceedings. State v. Wray, 55 Mo. 
App. 646. 

66. Washington County v. St. 
Louis, etc., R. Co., 58 Mo. 372; State 
v. Central Pac. R. Cons Le SS eh 
Nev. 259; Godfrey v. Douglas Coun- 
ty, 43 P. 174. 28 Or. 446. 

67. Seymour First Nat. Bank v. 
Isaacs, 68 N.E. 288, 161 Ind. 278; Or- 
Jland v. County, 76 Me. 462; Shelden v. 
Marion Tp., 59 N.W. 614, 101 Mich. 
256; State ex rel. McCune v. Carter, 
214 S.W. 180, 279 Mo. 304; State v. 
Wray, 55 Mo.App. 646. 

68. Cross references: 
Conclusiveness of: 

Adjudications generally see Judg- 

ments §§ 1282-1346. 

Assessment roll see supra § 920. 

Decision in equalizing property 

between districts see supra § 
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board has at all 


reasonable pre- 


The 


Jurisdiction and powers of courts see 
infra § 1076 et seq. 
Necessity of pursuing administrative 

remedy see supra § 1 
Review of board's decision by court 

see infra §§ 1052-1074. 

69. See supra § 1004. 

70. Review by courts see infra §§ 
1052-1074. 

71. See statutory provisions. 

72. U.S.—Missouri v. Dockery, 24 
S.Ct. 53, 191 U.S. 165, 48 L.Ed. 133, 63 
L.R.A. 571; Stanley v. Albany Coun- 
ay S.Ct. 1234, 121 U.S. 535, 30 L.Ed. 

Cal.—Feather River Power Co. v. 
State Board of Equalization, 274 P. 
962, 206 RS 486; Birch v. Orange 
County, 200 P 647, 186 Cal. 736; Los 
Angeles Gas & Elec. Co. v. County of 
Los Angeles, 121 P. 384, 162 Cal. 164, 
yr ATs Ree V2: Hagenmeyer Vv. Men- 
docino County’ Bd. of Equalization, 25 
P. 14, 82 Cal. 214; Hammond Lumber 
Co. v. Los Angeles County, 285 P. 896, 
104 Cal.App. 235; Globe Grain & Mill- 
ing Co. v. Los Angeles County, 216 P. 
631, 62 Cal.App. 297; H. & W. Pierce, 
Inc., v. Santa Barbara County, 180 P. 
641, 40 Cal.App. 302; California Do- 
mestic Water Co. v. Los Angeles 
County, 101 P. 547, 10 Cal.App. 185. 

Conn.—State v. Travelers’ Ins. Co., 
a 465, 70 Conn. 590, 66 Am.S.R. 

Ill.—Coal Run Coal Co. v. Finlen, 
17 N.E. 11. 124 Ill. 666. 

Ind.—Johnson County v. 
89 N.E. 590, 173 Ind. 76; Cleveland, 
etc., R. Co. v. Ensley, 89 N.E. 607, 
44 Ind.Apn. 538. 

Iowa.—Sheakley & Kennedy Bros. 
v. Board of Review of Chickasaw 
County, 160 N.W. 322, 178 Iowa 956; 
Talley v. Brown, 125 N.W. 248, 146 
Iowa 360, 140 Am.S.R. 282. 

Kan.—Finney County v. Bullard, 94 
eae tin Kann 349,216.17 ANS: 

Ky.—City of Corbin v. Board of 
Education of City of Corbin, 268 S.W. 
560, 206 Ky. 787; WVanceburg, etc., 
Road Co. v. Maysville, etc., R. Co., 77 
SW ll Sun hye 2 75 25 Ky.L. 1404; 
Paducah, St. R. Co. v... McCracken 
County, 49 S.W. 178, 105 Ky. 472, 20 
Ky.L. 1294; South Covington, etc., 
Tne Omeve Bellevue, 49 S.W. 23, 105 Ky. 
283. 20 Ky.L. 1184, 57 L.R.A. 50. 

Md.—Susquehanna! Power Co. v. 
State Tax Commission, 151 A. 29, 159 
Md. 334 [aff 51 S.Ct. 434]. 

Mich.—Ward v. Echo Tp., 108 N.W. 
364. 145 Mich. 56; Grand Rapids v. 
Welleman, 48 N.W. 534, 85 Mich. 234; 
Boyce v. Sebring, 33 N.W. 815, 66 
Mich. 210; Phillips v. New Buffalo 
Tp., 31 N.W. 581, 64 Mich. 683; Wil- 
liams v. Saginaw, 16 N.W. 260, 51 
Mich. 120; Griswold v. Bay City Union 
School Dist., 24 Mich, 262; Case v. 
Dean, 16 Mich. 12. 

Minn.—State v. London, ete., Morte. 
Co.. 83 N.W. 339, 80 Minn. 

Miss.—Adams'v. Clarke, 31 ‘So. 216, 
80 Miss. 134. : 

Mont.—Belknap Realty Co. v. Sim- 
ineo, 215 P. 659, 67 Mont. 359. 

Neb.—Radium Hospital v. Green- 
leaf, 223 N.W. 667, 118 Neb. 136; 
Chapel v. Franklin County, 78 N.W. 
1062. 58 Neb. 544, 

N.J.—Morris, ete., R. 
ark, 43 A. 691, 63 N.J.Law 310; 
ter v. Ross, 23 N.J.Law 517. 

N.C.—Pickens v. Henderson Coun- 


Johnson, 


Co. v. New- 
Pot- 


[§ 1046] (b) Amendment and Correction. 
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The 
times authority to amend its record 


by supplying omissions or correcting mistakes.*7 

[§ 1047] (4) Conclusiveness and Effect of Deci- 
sion®*—(a) In General. 
or board upon a particular assessment submitted to 
it for adjudication is in the nature of a judement,*® 
and in the absence of fraud or illegality, or unless 
reviewed in the mode prescribed,’° it is generally, 
sometimes by reason of statute,™! final and conclu- 
sive as to all matters submitted by law to the de- 
cision of the officer or board,*? 


The decision of the officer 


and under general 


ty, 17 S.BH. 438, 112 N.C. 698. 

N.D.—Casselton First Nat. Bank Vv. 
Lewis, 121 N.W. 836, 18 N.D, 390 

Okl.—In re Omitted Assessment 
against Stockholders of Commercial 
Nat. Bank of Muskogee, 257 P. 380; 
125 Okl. 257; Dixon’v. Bowlegs, 219 
P. 665, 93 Okl. 47; Wallace v. Bullen, 
52 P. 954, 6 Okl. 17 [aff reh 54 P. 974, 
6 Okl. 757]. 

Or.—Allen v. Craig, 201 P. 1079, 
102 Or. 254. 

Porto Rico.—Guerra v. Treasurer 
of Porto Rico, 8 Porto Rico 280. 

S.D.—Food Supply Co. v. Penning- 
ton County, 236 N.W. 284; Dakota L. 
STE COs Vv: Godinet@s County, 68 N.W. 
314, 9)S.D. 159. 

Tenn. —Mossy Creek Bank v. Jef- 
eee County, 284 S.W. 64, 153 Tenn. 

Tex.—Texas, etc., R. Co. v. Harri- 
son County, 54 Tex. 119; Rowland v. 
City of Tyler, (Commn., ‘App.) 5 Sw. 
(24) 756 [rev (Civ.App.) 297 -<S.W. 
923]; Sparks v. State, (Civ.App.) 
Ov) SEW i C2) i 91 80 > Gulf Cor & 2 Sa ges 
Rye (Cosine State, (Civ. App.) 9 S.W. 
(2d) 1051; Harly v. City of Waco,, 
(Civ.App.), 3 S.W.(2d) 131; Proctor 
v. Smith, (Civ.App.) 299 S.W. 663; 
Stair v. Smith, (Civ.App.) 299 S.W. 
660; Thompson v. Devine Independent 
School Dist., (Civ.App.) 249 S.W. 887; 
Chicago, R. I. & G. Ry. Co. v. State, 
(Civ.App.) 241 S.W. 255 [aff (Commn. 
App.) 263 S.W. 249]: Clawson Lum- 
ber Co. v. Jones, 49 S.W. 909, 20 Tex. 
Civ.App. 208. 

Utah.—Pingree Nat. Bank of Ogden 
ee ches County, 183 P. 334, 54 Utah 

Wash.—Ladd v. Gilson, 66 P. 126, 26 
Wash. 79; Lewis v. Bishop, 53 P. 165, 
19 Wash. 312; Noyes v. King County, 
61 <P, 1052, 18 Wash... 417° Baker: v. 
King County, 50 P. 481, 17 Wash. 622. 

Wis.—Zimmers v. City of Milwau- 
kee, 206 N.W. 178, 189 Wis. 269; State 
v. Jodon, 197 N.W. 189, 182 Wis. 645. 

B.C.—In re Sisters of Charity As- 
sessment, 15 B.C. 344, [appeal dism 
44 Can.S.C. 29]. 

Man.—Re Winnipeg Charter, 68 
Dom.L.R. 506. 

Ont.—Scragg v. City of London, 26 


U.C.@, Bi 2685) City: -of-) Toronto ive 
ee Western Ry. Co., 25 U.C.Q.B. 


But see State ex rel. American Au- 
tomobile Ins. Co. v. Gehner, 8 S.W. 
(2d) .1057, 320. Mo. 702; 59° A.Ta.R. 
1026 (conclusions of law of board of 
equalization do not bind Supreme 
Court in certiorari proceeding to 
quash tax assessment) 

[a] Correction of clerical errors.— 
(1) Where a board of review fixed 
the actual value of shares of bank 
stock and its taxable value, an at- 
tempted correction thereafter by the 
auditor, in which he assumed to in- 
crease the actual and taxable values 
of such shares because of supposed 
omission of the board of review to in- 
clude, in computing such values, the 
full value of certain ‘United States 
bonds shown by the statements to be 
owned by the banks, was not an au- 
thorized correction of a clerical er- 
ror or computation, but rather a new 
assessment, unauthorized and illegal. 
.First Nat. Bank v. Weber, 192 N.W. 
890, 196 Iowa 1155. (2) A decision 
of the board of review on objections 
made to the assessment of bank stock 
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rules?® is not open to impeachment or contradiction 
For example, in the 
absence of fraud or illegality, the decision of the 
board is not open to contradiction in an action to 
the tax,*® or to recover the tax?’ paid,*® 
or in a suit to enjoin the collection’® of the tax.*° 
The rules as to the application and limitation of 
the doctrine of res judicata generally*t apply to 


in a collateral proceeding.** 


rR 


eolleet*® 


certificates from which no appeal is 
taken does not constitute an adjudi- 
cation against the taxing officials, in- 
cluding the county auditor, so as to 
preclude him from correcting the 
assessment in the hands of the treas- 
urer after discovering that the board’s 
decision was erroneous. First Nat. 
Bank v. Burke, 196 N.W. 287, 201 Iowa 
994 [dism 48 S.Ct. 155, 275 U.S. 502, 
72 L.Ed. 395 mem]. 

+ [b] Correcting mathematical er- 
rors.—A statutory provision that the 
valuation fixed by the board of equal- 
ization shall be final does not preclude 
the court, in a suit for the tax, from 
correcting any errors in the mathe- 
matical process by which such val- 
uation was reached. State v. Travel- 
ers’ Ins. Co., 40 A. 465, 70 Conn. 590, 
66 Am.S.R. 138. 

[ec] Incomplete findings of public 
service commission as to the value of 
a railroad system are conclusive as 
far as they go, and are used in tax 
assessment even though L. (1907) p 
545 § 5, requires that such commission 
make more full and complete findings. 
Oregon-Washington R. & Nav. Co. v. 
Thurston County, 167 P. 930, 98 Wash. 
158, error dism 246 U.S. 678, 38 ‘S.Ct. 
335, 62 L.Ed. 934. 

[d] Jurisdictional facts.—An or- 
der of a board of equalization, in- 
creasing an assessor’s valuation of 
property, is conclusive as to juris- 
dictional facts, unless the contrary 
appears from the record. & W. 
Pierce,: Inc. v. Santa Barbara County, 
180 P. 641, 40 Cal.App. 302. 

73. See Judgments § 815 et seq. 

74. U. S.—Campbellisville Lumber 
Co. ‘Vi. Hubbart, 1412) BF: '718, 50: C.C.A, 
435 [aff 24 S.Ct. 28, 191 U.S. 70, 48 
L.Ed. 101]; McLeod v. Receveur, 71 
F. 455, 18 C.C.A. 188. 

Ariz.—Yuma County v. Arizona & 
SemkecOmsntee be 9075 80). Ariz: elas 
Arizona Copper Co. v. State, 137 P. 
417, 15 Ariz. 9 [error dism 35 S.Ct. 
937, 238-U.S. 611, 59 L.Ed. 1489]. 

Cal.—Pacific Coast S. S, Co. v. Rich- 
ardson, 198 P. 1034, 186 Cal. 70; Kern 
River Co. v. Los Angeles County, 130 
P. 714, 164 Cal. 751; Los Angeles Gas 
& Electric Co. v. Los Angeles County, 
121 P. 384, 162 Cal. 164, 9 A.L.R. 1277; 
Hammond Lumber Co. v. Los Angeles 
County, 285 P. 896, 104 Cal.App. 235; 
H. & W. Pierce, Ine. v. Santa Barbara 
County, 180 P. 641, 40 Cal.App. 302; 
California Domestic Water Co. v. Los 
Angeles County, 101 P. 547, 10 Cal. 
App. 185. 

Conn.—Munger v. Wilcox, 137 A. 
741, 106 Conn. 220 [error dism 48 S.Ct. 
337, 276 U.S. 606, 72 L.Ed. 728]. 

Ill.—Ellis v. People, 65 N.E. 428, 
199 Ill. 548; Coal Run Coal Co. v. Fin- 
len, 17 N.E. 11, 124 IH. 666; Republic 
L. Ins. Co. v. Pollak, 75 Ill. 292; Spen- 
cer v. People, 68 Ill. 510. 

Ind.—State v. Clinton County, 68 
N.H., 295, 70 N.E. 378, 984, 162 Ind. 
580; Senour v. Matchett, 40 N.E. 122, 
140 Ind. 6386; Jones v. Rushville Nat- 
ural Gas Co., 35 N.E. 390, 135 Ind. 595; 
Pittsburgh, etc., R. Co. v. Backus, 33 
N.H..432, 133 Ind. 625 [aff 14. S.Ct. 
1114, 154 U.S. 421, 38 L.Ed. 10381]; 
Cleveland, etc., R. Co. v. Backus, 33 
N.E. 421, 133 Ind. 513, 18 L.R.A. 729 
Laff 14 S.Ct. 1122, 154 U.S. 439, 38.1. 
Ed. 1041]. 

Kan.—Torrington v. Rickershauser, 
21 P. 648, 41 Kan. 486. 

Ky.— Ward v. Beale, 14 S.W. 967, 91 
Ky. 60, 12 Ky.L. 671. 

La.—State v. Board of Assessors; 
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30 La.Ann. 261. 

Mich.—Grand Rapids v. Welleman, 
48 N.W. 534, 85 Mich. 234; Atty.-Gen. 
v. Sanilac County, 3 N.W. 260, 42 
Mich. 72; Case v. Dean, 16 Mich. 1%. 

Minn.—State v. Hynes, 84 N.W. 636, 
82 Minn. 34. 

Miss.—Riley v. Gaddis, 111 So. 739, 
146 Miss. 44; Wray v. Cleveland State 
Bank, 98 So, 442, 134 Miss. 41. 

Mo.—State ex rel. Stone v. Chris- 
tian County Banks, 136 S.W. 335, 234 
Mo. 194; State v. Western Union Tel. 
Co., 65 S.W. 775, 165 Mo. 502 [aff 23 
S:Ct. 730, 190 U-S. 412, 47, L.Hd. 11164; 
T. J. Moss Tie Co. v. Allen (App.) 8 
S.W.(2d) 1038. k 

Neb.—State v. State Bd. of Equali- 
zation, 115 N.W.: 789,'81 Neb. 1395 
Pa Vs v. Grow, 105 N.W. 898, 74 Neb. 
50. 

Nev.—State v. Central Pac. R. Co., 
26 P. 225, 1109, 21 Nev. 172. 

N. J.—Treasurer of Camden vy. Mul- 
ford, 26 N.J.Law 49 

N. C.—Western Carolina Power Co. 
v. Burke County, 160 S.E. 178, 201 N. 
Cn 3us; 

Or.—Rhea v. Umatilla County, 2 Or. 
298. 
Pa.—Clearfield Realty Co. v. Coun- 
ty Com’rs, 21 Pa.Dist. 495. 

Tenn.—King v. City of Bristol, 4 
S.W.(2d) 343, 156 Tenn. 643; Smoky 
Mt. Land, ete., Co. v. Lattimore, 105 
S.W. 1028, 119 Tenn. 620. 

Tex.—Zachry v. City of Uvalde 
(Civ.App.) 24 S.W.(2d) 517; Early v. 
City of Waco, (Civ.App.) 3 S.W.(2d) 
131; Allen v. Emery Independent 
School Dist., (Civ.App.) 283 S.W. 674. 

Wash.—Oregon-Washington R. & 
Nav. Co. v. Thurston County, 167 P. 
930, 98 Wash. 158 [error dism 38 S.Ct. 
335, 246 U.S. 678, 62 L.Ed. 934]. 

-But see Gager v. Prout, 26 N.E. 
1013, 48 Ohio St. 89 (proceedings be- 
fore a board of equalization cannot be 
pleaded as an adjudication in bar of 
proceedings before a county auditor 
for the correction of returns under 
Bere ar) ne gee of Rev. St. §§ 2781, 


[a] Judgment of reassessment.— 
Smoky Mt. Land, etc., Co. v. Latti- 
more, 105 S.W. 1028, 119 Tenn. 620. 

[b] Subsequent judgment of board 
of supervisors, after approval of as- 
sessment approving back assessment 
of timber taxes with owner’s consent, 
is res judicata. Riley v. Gaddis, 111 
So. 739, 146 Miss. 44. 

75. See infra § 1358 et seq. 

76. Arizona Copper Co. v. State, 
137 BP. 417, 15 Ariz. 9 [error dism 35 
S.Ct. 937, 238 'U.S. 611, 59 L.Ed. 1489]; 


Munger v. Wilcox, 137 A. 741, 106 
Conn. 220 [error dism 48 S.Ct. 337, 
276 U.S. 606, 72 L.Ed. 728]; State ex 


rel. Stone v. Christian County Banks, 
136 S.W. 335, 234 Mo. 194; State v. 
Western Union Tel. Co., 65 S.W. 775, 
165 Mo. 502 [aff 23 S.Ct. 730, 190 U.S. 
412, 47 L.Ed. 1116]; Zachry v. City 
of Uvalde, (Tex.Civ.App.) 24 S.W.(2d) 
517; Allen vy. Bmery Independent 
School Dist., (Tex.Civ.App.) 283 S.W. 


674. 

77. See infra §§ 1274-1288. 

78. Yuma County.v. Arizona & S. 
R. Co., 243 P. 907, 30 Ariz. 27; Pacific 
Coast §.S. Co. v. Richardson, 198 P. 
1034, 186 Cal. 70; Kern River Co. y. 
Los Angeles County, 130 P. 714, 164 
Cal. 751; Los Angeles Gas & Electrie 
Co. v. Los Angeles County, 121 P. 384, 
162 Cal. 164, 9 A.L.R. 1277; Hammond 
Lumber Co. vy. Los Angeles County, 
285. P. 896, 104 Cal.App. 235; H. & W. 


[§ 1047 


tax assessments reviewed by a board or officer,*? 
valthough it has been held that for the purpose of 
a collateral attack the infirmity need not appear on 
the face of the record.** } 
tory authority the board may not reconsider, revise, 
or vacate its decision®* unless the decision was ren- 
dered without jurisdiction.*® t b 
accepted and obeyed by the officer whose duty it is 


In the absence of statu- 


The decision must be 


Pierce, Ine. v. Santa Barbara County, 
180 P. 641, 40 Cal.App. 302; Galifornia 
Domestic Water Co. v. Los Angeles 
County, 101 P. 547, 10 Cal.App. 185; 
Western Carolina Power Co. v. Burke 
County; 160° S.E.173, 201° N.C. 318. 
But see Columbia Sav. Bank v. Los 
Angeles County, 70 P. 308, 137 Cal. 
467 (holding that the action of the 
board in refusing to grant the peti- 
tion of a taxpayer to strike out an 
assessment for moneys invested in 
United States bonds is not final or 
conclusive against the taxpayer, in 
an action by him to recover back tax- 
es paid by him thereon under protest). 

79. See infra §§ 1415-1469. 

80. Ind.—Senour v. Matchett, 40 
N.E. 122, 140 Ind. 636. , 

Miss.—Wray vy. Cleveland State 
Bank, 98 So. 442, 134 Miss. 41. 

Mo.—T. J. Moss Tie Co. v. Allen, 
(App.) 8 S.W.(2d) 1038. 

Tenn.—King v. City of Bristol, 4 
S.W.(2d) 343, 156 Tenn. 643. 

Tex.—EHarly v. City of Waco, (Civ. 
App.) 3 S.W.(2d) 131. 

Wash.—Oregon-Washington R. & 
Nav. Co. v. Thurston County, 167 P. 
930, 98 Wash. 158 [error dism 38 S.Ct. 
335, 246 U.S. 678, 62 L.Ed. 934]. 

But see Lyon County v. Sergeant, 
24 Kan, 572 (an order of county com- 
missioners under Comp. L. [1879] e¢ 
107 § 70 is*not so far judicial and 
conclusive as to prevent inquiry as to 
the real amount of property subject 
to taxation in an action to enjoin col- 
lection). 

81. See Judgments §§ 1154-1525. — 

82. Adams vy. Clarke, 31 So. 216, 
80 Miss. 134. 

[a] Hence: (1) One who relies on 
the conclusiveness of an assessment 
must be able to show that all his 
property was before the board of re- 
view when his assessment was set- 
tled, for any of it which was not 
brought to the attention of the board 
was not in issue before it and of 
course not adjudicated. Adams v. 
Clarke, 31 So. 216, 80 Miss. 134. (2) 
The decision of the board as to-the 
assessment of property for the taxes 
of a given year is not binding on the 
same board or its successors when the 
question is as to the assessment of 
the same property in succeeding 
years. Lowell v. Middlesex County, 
25 N.E. 469, 152 Mass. 372, 9 L.R.A. 
356. (3) Orders of the board made in 
proceedings to which a city was not 
a party are not res judicata as to the 
city. People v. Priest, 85 N.Y.S. 235, 
41 Misc. (N.Y.) 545 [rev on other 
ee 91 N.Y.S. 772, 101 App.Div. 
Hart v. Smith, 64 N.E. 661, 159 
Ind. 182, 95 Am.S.R. 280, 58 L.R.A. 949. 

84. Ariz.—State v. Board of Sup’rs 
of Yavapai County, 127 P. 727, 14 
Ariz. 222. 

Miss.—Adams v. City of Clarksdale, 
#8, Bo. ce ue Miss. 88. 

.Y.—People v. Schenectad oun- 
ty, 35 Barb. 408. herein 

Tex.—Chicago, R. I. & G. Ry. Co. 
v. State, (Civ.App.) 241 S.W. %o5 [aft 
(Commn.App.) 263 S.W. 249]. 

Ont.—Re Ontario & Minnesota 
Pore Co., 30 Ont.L. 373, 5 Ont.W.N. 

85. Smoky Mountain Land, etce., 
Co. v. Lattimore, 105 S.W. 1028, 119 
Tenn. 620 (holding that a judgment 
by the state board of equalization 
which is void for want of a quorum 
at the trial may be reopened by the 
board on notice to the appellant and 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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Tax Bd. of Equalization, 


~§§ 1047-1049) 


to make the changes in the assessment roll®* which 


are ordered by the board, and he 


or review its decisions,’? but mandamus lies to com- 
pel him to perform the simple ministerial duty which 
the decision of the board imposes on him.®® 
also binding on the collector of taxes, and converse- 
ly it will protect him in the discharge of his duties, 
; A decision of the board that 
certain property is not assessable precludes such 
property from being assessed as omitted property.®° 
The decision of the board may, however, be reviewed 
and reversed by the courts under general rules®? 
when shown to have been given without jurisdiction 
or otherwise to be wholly illegal,®? 


if he acts within it.°° 


a judgment or finding rendered by the 
full board). 

86. Making and mode of correction 
see infra § 1049. 

8 Ariz.—Territory v. Yavapai 
County, 84 P. 519, 9 Ariz. 405. 

Ill.—People v. Opel, 69 N.E. 838, 
207. Ill. 469. 

Ind.—Seymour First Nat. Bank v. 
Isaacs, 68 N.E. 288, 161 Ind. 278. 

Iowa.—Polk County v. Sherman, 68 
N.W. 562, 99 Towa 60; Ridley v. 
Dougherty, 42 N.W. 178, 77 Iowa 226. 

La.—Bowman-Hicks Lumber Co. vy. 
Oden, 86, So. 313, 147 La. 870. See 
Union Oil Co. v. Campbell, 20 So. 
1007, 48 La.Ann. 1850 (‘An assessor, 
called on by the board of reviewers 
to revise his rolls, has the right to 
call in question the fact whether the 
board, in making alterations therein, 


‘had acted under the ¢ircumstances 


which the law required to exist as 
conditions of its taking action, though 
he be not authorized to dispute their 
conclusions of fact when acting with- 
in the statutory jurisdiction’’). 

Mich.—Bialy v. Bay City, 102 N.W. 
1033, 139 Mich. 495; State Tax Com’rs 
v. Quinn, 84 N.W. 1, 125 Mich. 128. 

Mo.—State ex rel. Thompson v. Col- 
lier, 41 S.W.(2d) 400. 

Nev.—State v. Fish, 4 Nev. 216. 

N.J.—Englewood v. Bergen County 
59 A. 15, 
71 N.J.Law 423. 

Ohio.—State v. Lewis, 60 N.E. 198, 
64 OhioSt. 216; Sherard y. Lindsay, 
Se OhioCir.Ct. 315, 7 OhioCir.Dec. 


Okl.—Lusk v. Porter, 156 P. 224, 
53 OKl. 294. 
; ©Or-—Allen iv. Craig, 200 VP. 1079; 
102 Or. 254. 

S.c.—State v. Covington, 14 S.E. 


499, 35 S.C. 245. 

Wis.—State v..Cornwall, 73 
63, 97 Wis. 565. - 

[a] Opinion of assessor that the 
acts of the board of equalization in 
changing the valuations in the assess- 
mént roll were irregular and void will 
not excuse him from assessing the 
taxes according to such changed valu- 
ations, since the opinion of an officer 
that the acts of his superior are void 
does not relieve him from the per- 
formance of a statutory duty based 
on such acts. Board of State Tax 
Com’rs v. Quinn, 84 N.W. 1, 125 Mich. 
128. 

8s. See infra § 1121. 

89. Wray v. Cleveland State Bank, 
98 So. 442, 134 Miss. 41; HEatontown 
School Dist. No. 4 v. Lewis, 35 N.J. 
Law 377; Roll v. Perrine, 34 N.J.Law 
254 (tax collector not bound to disre- 
gard action of commissioners). 

90. First Nat. Bank v. Weber, 192 
N.W. 890, 196 Iowa 1155; Dowling v. 
Webster County, 134 N.W. 870, 154 
Iowa 603. See State v. King, 284 P. 
287, 141 Okl. 185 (a decision by a 
county treasurer that certain proper- 
ty was not assessable as omitted does 
not act as a bar in a proceeding to 
assess such property as omitted in a 
subsequent year). 

91. See Judgments §§ 834-869. 

Jurisdiction and powers of courts 
see infra §§ 1076, 1077. 

92. U.S.—Tamble vy. Pullman Co., 


N.W. 


PAX ATION 
cannot question 


It is 


Assessinent.” 


and also where 


20% B30) 124° 6.C. Ac 590. 

Ala. 
Co., 74 So. 937, 199 Ala. 482: 

Cal.—Feather River Power Co. v. 
State Board of Equalization, 274 P. 
962, 206 Cal. 486; Kern River Co. v. 
Los Angeles County, 130 P. 714, 164 
Cak Gott 

Colo.—Pueblo County v. Wilson, 24 
P. 563, 15, Colo. 90. 

Fla.—Tampa v. Mugge, 24 So. 489, 
40 Fla. 326. 

Ill.—People v. Keogh, 137 N.E. 816, 
nee Ill. 323; State v. Allen, 43 Ill. 
Fea gaia tepiye v. Green, 52 Miss. 


Neéeb.—State v. State Bd. of Equali- 
zation,- 115 N.W. 789, 81.Neb. 1389; 
Spiech v. Tierney, 76 N.W. 1090, 56 
Neb. 514. ; 

Ohio.—Hagerty v. Huddleston, 53 
N.E. 960, 60 OhioSt. 149. 

Or.—Silverfield Vv. Multnomah 
County,:192 P. 413, 97 Or. 483: 

[a] Decision rendered where but 
one member of board sat at the hear- 
ing with the private secretary of an- 
other member, without complainant’s 
knowledge that such secretary. was 
not a member of the board, is void, 
and the fact that complainant did not 
know that such private secretary was 
not a member of the board excuses 
him from intéerposing an objection to 
the jurisdiction of one member to 
hear his appeal, if such objection was 
necessary. Smoky Mountain Land, 
etc., Co. v. Lattimore, 105 S.W. 1028, 
119 Tenn. 620. > 

[b] Liability of property to taxa- 
tion.—On the question whether par- 
ticular property is liable to taxation 
or is exempt by law the decision of 
the board of equalization is not con- 
clusive. Johnson County vy. Johnson, 
89. N- BR. 590, 173 Ind. °763” (Horne: Vv. 
Green, 52 Miss. 452; Potter v. Ross, 
23 N.J.Law 517. 

93. U.S.—Maish v. Arizona Terr., 
Ete s.Ct. 93, LO Ar Us.) D99,) 41, a 
567; Paul.v. Pacific; R..Ce., 18: HCas. 
No. 10,845, 4 Dill. 35. 

Cal.California Domestic Water 
Co. v. Los Angeles County, 101 P. 547, 
10 Cal.App. 185. ; 

Ill.—-State Bd. of Equalization v. 
People, 61 N.E. 339, 191 Ill. 528, 58 
TERA 533 Burton YStock-Car *€o7v. 
Traeger, 58,N.E. 418, 187 Ill. % 

Tnds——Pittsbureh, -“etexinRy) Covy. 
Backus, 33-N.H. 432, 183 Ind. 625 [aff 
LEESOt PL 4,) 254 US i421e 38  T. Bid. 
1032] >) “Cleveland, etc.,. RR. Co." ve 
Backus, 33 N.E. 421, 133 Ind. 513, 18 
L.R.A. 729 [aff 14. S.Ct. 1122, 154 U-S. 
439, 38 L.Ed. 1041]. 

Neb.—State v. State Bd. of Equali- 
zation, 115 N.W. 789, 81 Neb. 139. 

Nev.—State v. Central Pac. R. Co., 
26 2P. 225,°1109,' 21 ‘Neve 172. 

Tex.—Johnson v. Holland, 43 S.W. 
71, 17-Tex.Civ.App. 210. : 

Wash.—Edison Electric Dlluminat- 
ing Co. v. Spokane County, 60 P. 132, 
22 Wash. 168; Baker v. King County, 
50 PR. 481, 17 Wash. 622. 

Wis.—Brown v. Oneida County, 79 
N.W. 216, 103 Wis. 149; Green Bay, 
ete., Canal Co. v. Outagamie County, 
45 N.W. 536, 76 Wis. 587. : 

94. Of assessment see supra § 746. 

1 ! 
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| shown to have been fraudulent, malicious, or en- 
tirely arbitrary.°* 

[§ 1048] (b) Presumption of Regularity.’ 
der general rules®® it is to be presumed?® that the. 
board or officer discharged its or his functions prop- 
erly and that its or his proceedings were duly and 
regularly taken,®* and the party complaining’ has 
the burden of proving otherwise.?& 
tion is overcome by showing that the board increased 
valuations without giving the requisite®? notice. : 

[§ 1049] h. Making and Mode of Correction of 

The changes and corrections ordered 
by the board should be made in accordance with 
statutory® directions.* 


Un- 


The presump- 


Thus the changes and cor- 


Presumptions on appeal to board 


McLendon y. Empire Mining] see supra § 1037. 


95. See Evidence §§ 68-71. 
96. Presumption on review by 
court see infra § 1069. 
Tele- 


97. U.S.—Western Union 


graph Co. v. Trapp, 186 F. 114, 108 
C.C.A. 226. 
Ala.—State Auditor v. Jackson 


County, 65 Ala. 142. 

Cal.—Guy v. Washburn, 23 Cal. 111. 

Colo.— Jackson Hardware & Imple- 
ment Co. v. Board of Com’rs of La 
Plata County, 121 P. 157, 52 Colo. 260. 

Ind.—Prudential Casualty Co. v. 
State, 143 N.H. 631, 194 Ind. 542. 

Iowa.—King v. Parker, 34 N.W. 451, 
73 Iowa 757. 

Mich.—Auditor-Gen. v. Hill, 56 N. 
W. 219, 97 Mich. 80. 

Mo.—State} ex rel. Thompson. v. 
ee ee 9 S.W.(2d) 603, 320 Mo. 

Ohio.—State vy. Lewis, 60 N.E. 198, 
64 OhioSt. 216; Hambleton v. Joseph 
W. Dempsey & Co., 20 Ohio 168; Hul- 
bert v. Wise, 6 OhioDec. (Reprint) 
1069, 10 Am.L.Rec. 183. 3 

Wash.—Great Northern R. Co. v. 
Snohomish County, 102 P. 881, 54 
Wash. 23. : 

But see State v. Clausen, 116 P. 7, 
63 Wash. 5385 (while on a collateral 
attack a finding of the state board of 
equalization as to the valuation of 
railroad property may be presumed to 
have been supported by evidence, 
there is no such presumption on a 
direct appeal). 

Wis.—Marsh v. Richwood, 88 N.W. 
916,\113 Wis. 111. 

98. Western Union Telegraph Co. 
v. Trapp, 186 F. 114, 108 C.C.A. 226; 
City of Tyler v. Rowland, (Tex.Civ. 
App.) 297 S.W. 923 [rev on other 
grounds (Commn.App.) 5 S.W.(2d) 
756 


: ees Necessity of notice see supra 

1. People v. Casey, 121 N.E. 256, 
286 Ill. 89. \ 

2. Assessment rolls or books in 
general see supra §§ 864-919. 

Equalization between taxing dis- 
tricts see supra §§ 944, 982. 

3. See statutory provisions. 

4 Butterfield v. Union Hollywood 
Water.-Co., 179 PP. 524,39 Cal. App. 
605; First Nat. Bank v. Washington 
County, 105 P. 1053, 17 Idaho 306; 
State ex rel. Thompson y. Jones, (Mo.) 
41 S.W.(2d) 3938; Fearon Lumber & 
Veneer Co. v. Robinson, 1 OhioApp. 
209, 34 OhioCir.Ct. 460. 


fa] Striking and inserting.—Un- 
der L. (1877) c 225 § 29 the mayor 
and aldermen are authorized to 


equalize an assessment by running a 
red ink line through the assessor’s 
figures and inserting other figures and 
certifying the roll to the assessor. 
City of Natchez v. Cotton Mills 
Products: Co., 124 So. 759, 155 Miss. 


533. 

[b] Omitted property.— Under 
Rey. St. (1908) § 5700, it is not a suf- 
ficient assessment of an omitted lot 
for the assessor to include it in the 
tax list assessing an adjoining lot, 
by a mere pencil notation in the mar- 
gin. Bolton v. Bennett, 138 P. 761, 
56 Colo. 507. 
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rections ordered by the board should be duly entered 
in the books or rolls containing the original assess- 
ment® by a proper officer or clerk® at the proper 
time? in the manner prescribed* with proper affi- 
If the law so requires, 
a statement of the facts on which the change was 
ordered should be filed at the same time.?® 
property, if ordered by the board to be assessed, may 
Where statutes pro- 
vide that irregularities in tax assessments will not 
vitiate the tax in the absence of injury to the tax- 
payer, the decision of the board in cases coming 
within the statutes is not void for failure of the 
board to enter the corrections on the roll at the 


davits attached thereto.® 


be entered nune pro tune.'? 


designated time!” or to have the 


[c] Statement of amount due.— 
Under Act (1901) ¢ 174 § 31 p 334, em- 
powering the county clerk to back as- 
sess property, such assessment must 
contain a statement of the amount 
of taxes due. Arbuckle v. McCutch- 
eon, 77 S.W. 772, 111 Tenn. 514. 

5. Ala.—Oliver v. Robinson, 58 
Ala. 46. 

Conn.—Hamersley v. Franey, 39 
Conn. 176; Goddard v. Seymour, 30 
Conn. 394. 

1ll.—People v. National Plate Glass 
Co., 164 N.E. 170, 332 Ill. 599; People 
v. Chicago Tunnel Co., 104 N.E. 1016, 
"263 Ill. 253; Weber v. Baird, 70 N.E. 
231, 208 Ill. 209. 

Iowa.—Jones v. Tiffin, 24 Iowa 190. 

Miss.—Norwood v. Lumber Mineral 
Co., 65 So. 468; Board of Sup’rs of 
Covington County v. Conner Lumber 
Co., 65 So. 466, 107 Miss. 368. 


Pa.—Delaware, ete., Canal Co. v. 
Walsh, 33 Leg.Int. 349, 5 Luz.Leg. 
Reg. 69. 

[a] Omitted property.— Under 


Code § 1374, which provides that the 
county treasurer shall assess omitted 
property, but fails to prescribe how 
such assessments shall be evidenced 
in the county records, and under Code 
Suppl. (1907) § 1407a, which provides 
for notice by the treasurer before list- 
ing and assessment and for an appeal 
from his final action, a listing on the 
tax records of an assessment of omit- 
ted property was necessarily implied, 
and hence such listing, and not a 
written opinion of the treasurer as 
to the valuation of the omitted prop- 
erty, was the final determination. 
Woodbury County v. Talley, 129 N.W. 
967, 153 Iowa. 28. 

[b] Signature on roll.—A statute 
requiring a roll to be signed by a 
board of review is sufficiently com- 
plied with where the members of the 
board put their signatures on a piece 
of paper attached to the roll and 
on which it is stated that the review, 
correction, and approval have been 
completed. Darmstaetter v. Maloney, 
8 N.W. 574, 45 Mich. 621. 

6 Goddard v. Seymour, 30 Conn. 
394; Keck v. Keokuk County, 37 Iowa 
547; Pacific R. Co. v. Franklin Coun- 
ty, 57 Mo. 223; State v. Carson, etce., 
R. Co., 91 P. 932, 29 Nev.487. See 
Hulbert v. Wise, 6 OhioDec. (Reprint) 
1069, 10 Am.L.Ree. 183 (holding that 
the auditor may correct clerical er- 
rors). 

7. Auditor General v. Stone, 155 
N.W. 713, 190 Mich. 93; Norwood v. 
Lumber Mineral Co., (Miss.) 65 So. 
468; Board of Sup’rs of Covington 
County v. Conner Lumber Co., 65 So. 
466, 107 Miss. 368. 

[a]. Right of owner to rely on roll. 
—Under Comp. L. (1897) § 3852, as 
amended by Pub. Acts (1907) No. 326, 
requiring entry of corrections on the 
roll at the board’s first meeting, an 
owner of property after the first 
meeting of the board is entitled to 
rely on the showing of the assess- 
ment roll that the board has not in- 
creased the supervisor’s assessment, 
and hence is not required to pay an 
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affixed.1? 


Omitted 


proper affidavit 


assessment as increased by the board 
of its own notice, and not shown on 
the roll. Auditor General v. Stone, 
155 N.W. 713, 190 Mich. 93. 

{b] Im Missouri, under Rev. St. 
(1929) §§ 9854-9856, the extending of 
taxes by the county clerk on the 
state tax commission’s valuation was 
not void, notwithstanding the clerk 
acted before receiving the _ state 
equalization board’s approval order. 
State ex rel. Thompson v. Collier, 41 
S.W.(2d) 400. 

Time of entry see supra § 1025. 

8. See cases infra this note. 

[a] In Ilinois.—(1) Under Ca- 
hill Rev. St. c 120 par 348 (Revenue 
Act § 37), providing that on reversing 
or modifying the action of the asses- 
sors or supervisors of assessments 
the board shall enter the changes in 
the assessment books, the board must 
itemize the property, setting down in 
the column opposite the property the 
assessed value thereof, and an assess- 
ment in a lump sum is insufficient. 
People v. National Plate Glass Co., 
164 N.E. 170, 332 Il]. 599. (2) Boards 
of review may change an assessment 
without itemizing, as is required in 
the case of an original assessment. 
People v. Ledford, 151 N.E. 867, 321 
Ill. 247; People v. St. Louis Bridge 
Co., 118 N.E. 22, 281 Ill. 462. (3) Un- 
der Hurd Rev. St. (1909) c 120 the 
board of review in making an original 
assessment is required to proceed as 
an assessor and to make a list of 
property assessed, setting down in 
the column opposite the separate 
kinds of property the assessed value 
thereof, and cannot fix a lump sum as 
the value. People v. Grant, 111 N.E. 
495, 271 Ill. 523; People v. St. Louis 
Bridge Co., 109 N.E. 311, 268 Ill. 477; 
Holt v. Hendee, 93 N.WH. 749, 248 Til. 
288, 21 Ann.Cas. 202; People v. Cos- 
mopolitan Fire Ins. Co., 92'N.E. 922, 
246 Ill. 442; Carney v. People, 71 N. 
E. 365, 210 Ill. 434; Weber v. Baird, 
70 N.E. 231, 208 Ill. 209. - 

[b] In New Jersey, where an ap- 
peal to the’state board of equalization 
brings up tax valuations on separate 
parcels of land owned by the same 
parties, and the board sustains the 
appeal and fixes new valuations, it 
should assign a separate value to 
each parcel. Town of Kearny v. 
Board of Equalization of Taxes, 78 A. 
1050, 81 N.J.Law 106. 

9. Miller v. County of Kern, 90 P. 
119, 150 Cal. 797; Miller v. Ccunty of 
Kern, 70 P. 549, 137 Cal. 516; Butter- 
field _v. Union Hollywood Water Co., 
179 P. 524, 39 Cal.App. 605. 


10. Ross  v. Crawford County 
Com’rs, 16 Kan. 411; Fearon Lumber 
& Veneer Co. v. Robinson, 34 Ohio 


Cir.Ct. 460, 1 OhioApp. 209. i 
[a] Sufficiency of statement.—A 
statement on the journal of the board 
of review in these words, “‘The board 
devoted the day to reviewing the per- 
sonal returns of the various lumber 
companies and made additions as 
shown, the Fearon Lumber Company 
on own statement and information, 
add item 12a $24,647.00,” is not such 
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[§ 1050] i. Setting Aside Assessment and Mak- 
ing of Reassessment. 14 
dered in accordance with statutory directions.*° 
Thus, where statutes so provide, a reassessment may 
be ordered only where the assessment is not in sub- 
stantial compliance with law,1® and the public inter- 
est will be promoted.** 
within the time preseribed.1® 

[§ 1051] j. Review and Correction by Other or 
Higher Board or Officer. 
may not be’ reviewed by another or higher board?® 
unless by statute?° such review is expressly or im- 
pliedly provided,?? appellate boards only have ju- 


A reassessment may be or- 


Proceedings must be begun 


The decision of a board 


a statement as required by Gen. Code 
§ 5592. Fearon Lumber & Veneer Co. 
v. -Robinson, 384 OhioCir.Ct. 460, 1 
OhioApp. 209. 

11. Pacific R. Co. v. Franklin Coun- 
ty, 57, Mo. 223. 

12. Auditor General y. Ayer, 80 N. 
W. 997, 122 Mich. 136. 

13. Miller v. County of Kern, 90 
PiA195.1507Cal. 797: 

14. Cross references: 

Actions to set aside assessment or for 

aye ssesauent see infra §§ 1145-— 
Power and authority of: 

Assessor see supra § 994, 

Board see supra § 1024. 

Court see infra § 1078. 

15. Maish v. Territory of Arizona, 
17 S.Ct. 193, 164 U.S. 599, 41 L.Ed. 
567 [aff 37 P..370, 4 Ariz. 186] (under 
Sess. L. [1891] p 146 § 1, providing 
that where any tax! or assessment 
upon property subject to taxation 
shall be set aside or declared void or 
its collection enjoined by reason of 
irregularity, error, or omission in the 
proceedings, such tax may, upon or- 
der of the board of supervisors, be 
reassessed within four years, and col- 
lected as part of the tax for the cur- 
rent year, a resolution of the board 
of supervisors reciting the failure of 
proceedings to collect taxes for a 
prior year by reason of insufficient 
publication, and directing their re- 
assessment and insertion on the tax 
roll for the current year, together 
with the delinquent list in which they 
were so included, were sufficient to 
show that the taxes were properly 
charged against the property, in the 
absence of any evidence to the con- 
trary). 

16. State v. Haugen, 169 N.W. 555, 
168 Wis. 253. 


17. State v. Haugen, supra. 
18. State v. Haugen, supra. _ 
- [a] After delivery of roll for col- 


lection.—In view of St. (1917) §&§ 
1087—-45, 108751, 1087—57, the tax 
commission may make a reassessment 
of a current assessment, even though 
the tax roll has been delivered to the 
treasurer for collection, the statute 
providing for an adjustment upon the 
assessment for the succeeding year. 
State v. Haugen, 169 N.W. 555, 168 
Wis. 2538. 

19. Blomquist v. Board of Com’rs 
of Bannock County, 137 P. 174, 25 Ida- 
ho 284; Board of Sup’rs of Jones Coun- 
ty v. Laurel Coca Cola Bottling Co., 
(Miss.) 94 So. 449; Board of Sup’rs 
of Jones County v. Laurel Mills, 94 
So. 448, 130 Miss. 454; Guerra v. 
Treasurer of Porto Rico, 8 Porto Rico 
280; Re Ontario & Minnesota Power 
Co., 7 Ont.W.N. 289. 

20. See statutory provisions. 

_ [a] In Ohio Gen. Code § 5610, giv- 
ing the auditor “of” any complainant 
the right to appeal to the tax com- 
mission, is to be construed by sub- 
stituting the word “or” for “of,” as 
previously worded. Stanton vy. Fran- 
kel Bros. Realty Co., 158 N.B. 868, 
117 OhioSt. 345. 

21. Ind.—Senour v. Matchett, 40 


fs For later cases, developments and changes in the law see Annotations, same title and section number, 
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risdiction in those cases provided for by statute.?? 
The appellate jurisdiction of a board may be in- 
voked only after application has been made to the 
proper inferior administrative tribunal.?° 
requiring a taxpayer to resort in the first instance 
to designated administrative tribunals before the 
courts may take jurisdiction** imposes on him the 
duty of exhausting the administrative remedy be- 
fore the appellate boards provided.?° Where author-| 
ized by statute, an appellate board may increase,?® 
reduce,”* or vacate?® an assessment. app 
In some states the jurisdiction of 
an appellate board ean be invoked only on complaint 
of someone manifesting a right to invoke its juris- 
When the taxpayer has performed all the 
conditions required for an appeal under the statute, 


Proceedings. 


diction.?° 


N.E. 122, 140 Ind. 636; Groher v. 
Colgate-Palmolive-Peet Co., (App.) 
178 N.B. 242. 


Mada.—City of Baltimore v. Chesa- 
peake & Potomac Telephone Co. of 
Baltimore City,_101 A. 677, 131 Md. 
50 


Mont.—State v. Stewart, 297 P. 476, 
89 Mont. 257. 

N.C.—Marion Mfg. Co. v. Board of 
Com’rs of McDowell County, 126 S.E. 
114, 189 N.C. 99. 

Ohio.—Black v. Hagerty, 16 Ohio 
Cir.Ct. 255, 9 OhioCir.Dec. 93; Zet- 
tler v. Valentine, 24 OhioN.P.N.S. 78. 

Pa.—In re Settlement of Taxes, 13 
Pa.Dist.&Co. 341. 

S.C.—Betenbaugh vy. Query, 132 S.E. 
589, 134 S.C. 281. 

Tenn.—Mossy Creek Bank v. Jef- 
ferson County, 284 S.W. 64, 153 Tenn. 
332. 


Wyo.—Baker v. Paxton, 215 P. 257, 
29 Wyo. 500. 

[a] Word “review,” under Burns 
St. Annot. (1926) § 14211, giving a 
taxpayer the right of appeal from the 
decision of the county board of re- 
view to the state board of tax com- 
missioners, means a reéxamination. 
Groher v. Colgate-Palmolive-Peet Co., 
(ind.App.) 178 N.E. 242. 

22. Workingmen’s Banking Co. v. 
Wolff, 37 N.B. 930, 150 Ill. 491; City 
of Corbin v. Board of Education of 
City of Corbin, 268 S.W. 560, 206 Ky. 
787; State v. Jemez Land Co., 226 P. 
890, 30 N.M. 24; State v. Persons, 
226 P. 886, 29 N.M. 654. 

23. Tll.—Workingmen’s Banking 
Co. v. Wolff, 37 N.E. 930, 150 Ill. 491. 

Md.—Aejis Co. v. Ray, 144 A. 842, 
156 Md. 590. 

Neb.—McGee v. State, 49 N.W. 220, 
32 Neb. 149. 

N.C.—Caldwell County v. Doughton, 
141 S.E. 289, 195 N.C. 62. 

Tenn.—Mossy Creek Bank v. Jef- 
ferson County, 284 S.W. 64, 153 Tenn. 
332. 


[a] Thus, under Rev. St. c 120 § 
86, providing that township boards of 
review shall sit on the fourth Mon- 
day of June, and that the assessment 
of all property assessed after that 
date, and of all property of which 
the owner has applied to the town 
board for revision of assessment, and 
has appealed from its decision, may 
be revised by the county board, the 
county board has no jurisdiction to 
revise assessments made before the 
fourth Monday in June, where no ap- 
peal had been taken to the decision 
of the town board on such assess- 
ments. Workingmen’s Banking Co. v. 
Wolff, 37 N.E. 930, 150 Ill. 491. 

24. See supra § 1005. 

25. Marion Mfg. Co. v. Board of 
Com’rs of McDowell County, 126 S.E. 
114, 189 N.C. 99; Zettler v. Valentine, 
24 OhioN.P.N.S. 78. 

26. Postal Telegraph Cable Co. v. 
Harford County Com’rs, 101 A. 600, 
131 Md. 96; State v. Persons, 226 P. 
886, 29 N.M. 654. 

[a] Sufficiency of notice.—Under 
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The rule 


rect.?4 


eal.86 


Tax Act (1919) § 183, requiring no- 
tice of hearing to increase an assess- 
ment, a notice of increase of assess- 
ment of property owned by heirs of 
T W, addressed by the state commis- 
Sion to the heirs of J B W (a deceas- 
ed heir of T W) “et al.,” and received 
by one heir of J B W, was properly 
addressed, and a reassessment using 
the same description of the parties 
was properly made, in view of § 36, 
making heirs individually liable for 
the whole of taxes on undivided lands, 
the Latin words “et al.” being mere 
surplusage. Meyers v. Wilson, 141 
N.E. 474, 80 Ind.App. 459. 

27. State v. Stewart, 297 P. 476, 
89 Mont. 257. 

28. State Tax Commission v. Bail- 
ey & Howard, 60 So. 913, 179 Ala. 620. 

[a] Necessity of notice.—Under 
Const. (1901) § 139, permitting the 
state tax commission to be vested 
with judicial powers, and Code (1907) 
§ 2265, relating to the power of the 
commissioners’ court and the super- 
visory power of the state tax com- 
mission, the commission might va- 
cate an assessment by the commis- 
sioners’ court without notice to the 
taxpayer, so long as he was notified 
before final assessment. State Tax 
Commission v. Bailey & Howard, 60 
So. 913, 179 Ala. 620. 

29. Food Supply Co. v. Penning- 
ton County, (S.D.) 236 N.W. 284. 

[a] In Kentucky, under St. § 3385, 
authorizing city council to make 
changes in report of the board of 
tax supervisors aS may be just and 
equitable, the council’s jurisdiction 
after the board has reported is ex- 
clusively appellate in its nature, and 
before it may act in such capacity 
there must be an appeal by an indi- 
vidual taxpayer, with a clear right 
to invoke the jurisdiction of the coun- 
cil, and the council cannot wholly ig- 
nore in toto the report of the board 
and adopt that of the assessor. City 
of Corbin v. Board of Education of 
City of Corbin, 268 S.W. 560, 206 Ky. 
787. 

30. Groher v. Colgate-Palmolive- 
Peet Co., (Ind.App.) 178 N.E. 242. 

31. See case infra this note. 
-f[a] In Indiana, under Burns St. 
Annot. (1926) § 14211, providing that 


on appeal from a county board of re- | 


view to the state board of tax commis- 
sioners the state board at its third 
session may hear appeals and review 
and reassess all property certified by 
the county auditors and at its.fourth 
session may review and reassess or 
assess originally any property, the 
board at either séssion may review 
appeals by taxpayers from county 
boards. Groher v. Colgate-Palmolive- 
Peet Co., (App.) 178 N.E. 242. 

32. See supra § 861. ~ i 

33. Trenton & Mercer County 
Traction Co. v. State Board of Taxes 
and Assessment, 103 A. 413, 91 N.J. 
Law 511. 


[a] Going value.—On a street 


of valuation is admissible.?® 
relief is limited to the scope of the application on 
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he is entitled to a hearing and decision.2° An ap- 
pellate board must exercise its power to alter as- 
sessments at and within the time prescribed.*! 
valuing street railroad property®? the statutory 
method prescribed should be followed.?* 
ing de novo it is not to be presumed that the valua- 
tion fixed by an inferior board on review is cor- 
Competent evidence bearing on the question 


In 


On a hear- 


The board in granting 


{§ 1052] 10. Review by Courts?’—a. Nature and 
Existence of Remedy—(1) In General. A person in- 
jured by the orders of a reviewing board or officer 
made without fraud or malice has in general only 
such remedy as the statutes may afford.?® 


railroad’s further appeal to _ the 
state board of taxés and assess- 
ment under P. L. (1906) p 644, 
it was illegal for the state board to 
add an arbitrary “going value,” which 
is that part of the value showing the 
company’s capacity to earn money. 
Trenton & Mercer County Traction 
Co. v. State Board of Taxes and As- 
sessment, 103 A. 413, 91 N.J.Law 511. 

34. City of Paterson v. Baker, 139 
A. 604, 6 N.J.Misc. 4; City of Paterson 
v. Baker, 139 A. 605, 5 N.J.Misc. 1096; 
City of Paterson v. Baker, 139 A, 413, 
5 N.J.Misc. 1075. 

35. City of Baltimore v. Chesa- 
peake & Potomac Telephone Co. of 
Baltimore City, 101 A. 677, 131 Mad. 
50; City of Paterson vy. Baker, 139 A. 
413, 5 N.J.Mise. 1075; City of Pater- 
ESE Baker, 139 A. 415, 5 N.J.Misc. 


[a] Valuation for rate making.— 


On appeal to the state tax commis- 


sion from an assessment made by the 
appeal tax court of Baltimore City of 
the physical structures of a telephone 
company in the city, evidence for the 
company of findings of the public 
service commission in telephone com- 
pany’s rate case was admissible as 
part of record of proceedings of the 
appeal tax court under L. (1914) ¢ 
841 § 244. City of Baltimore v. Ches- 
apeake & Potomac Telephone Co, of 
ee City, 101 A. 677, 131 Md. 

[b] Evidence held. inadmissible.— 
In proceedings before the state board 
of taxes and assessment to review a 
tax levied by a township against a 
water company, the exclusion from 
evidence of the company’s balance 
sheet and statement of income was 
proper, where they did not show what 
assets or income should be apportion- 
ed to the township. Hackensack Wa- 
ter Co. v. State Board of Taxes and 
oe ements 133 A. 751, 4 N.J.Misc. 


36. State v. Jemez Land Co., 226 
P. 890, 30 N.M. 24. 

37. Cross references: 
Conclusiveness of board’s decision see 

Supra § 1047. 

Delegation of power see Constitution- 

al Law §§ 346, 347. 

Judicial notice of revenue and taxa- 

tion matters see Evidence, § 1885. 

Mandamus to compel hearing see 

Mandamus § 86 et seq. 

Prohibition against proceedings see 
Prohibition §§ 14-87, 
Review by courts of: 

Decisions of public utility commis- 
sions see Public Utilities §§ 127— 
144. 

Equalization between taxing dis- 
sae see supra §§ 945-951, 984— 
9 


Judgment of justice’s courts see 
Justices of the Peace §§ 386-698. 
Proceedings to secure refund see in- 
fra § 1257. 
38. State v. Stewart, 297 P. 476, 89 
Mont. 257. 
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be given by implication®? from the statute,°* but only 
where the inference that the legislature intended 
to allow it is irresistible.6* The purpose of such 
‘appeals is to call into action judicial powers to cor- 
rect grievances at the hands of administrative boards 
charged with the review of assessments,®® and the 
court in hearing such appeals acts in a judicial rather’ 
than in an administrative capacity.°® An appeal 


Appeal.*® Under general rules*® no appeal lies** 
from an assessment*? or from the decision of a re- 
viewing board or officer**® unless by statutory or con- 
stitutional provisions,** in certain cases*® such ap- 
pealt® is authorized to be taken to designated 
courts.47 Provision is sometimes made for a fur- 
ther appeal.t8 Where omitted property is assessed 
by @ board or officer,#® no appeal lies*® unless’ an 


appeal is provided for by statute.*? 


39. Generally see Appeal and Er- 
rorsyd -C.Je.pr 256. , 

Appeal from assessment see infra 
§§ 1089-1099. 


ae See Appeal and Error §§ 29, 
130. 
41. Conclusiveness of board’s deci- 


sion see supra § 1047. 
42. See infra § 1089. 


43. Ariz—Yuma County v. Ari- 
zona &-.S. R.,Co., .243. P. 907, 30 
Ariz. 27; State v. International 


Smelting Co., 181 P. 951, 20 Ariz. 516; 
Cochise County v. Copper Queen Con- 
sol. Min. Co., 71 P. 946, 8 Ariz. 221. 

Ill.—Ohio, etc., R. Co. v. Lawrence 
County, 27 Ill. 50; Worthington v. 
Pike County, 23 Ill. 363. 

Mo.—State v. Merchants’ Bank, 61 
S.W. 676, 160 Mo. 640. 

' Neb.—Webster v. Lincoln, 69 N.W. 
394, 50 Neb. 1. 

N.C.—Murdock v. Iredell County, 
50 S.E. 567, 138 N.C. 124; Wade-v. 
Craven County, 74 N.C. 81. 

Pa.—In re Bell’s Appeal, 11 Pa. 
Dist. 732; Rhoads v. Philadelphia, 2 
Phila. 149. 

Porto Rico.—Caneja v. People, 12 
Porto Rico 237; Guerra v. Treasurer 
of Porto Rico, 8 Porto Rico 280. 
’ Tenn.—Tomlinson vy. Board of 
Equalization, 12 S.W. 414, 88 Tenn. 1, 
6 L.R.A. 207. 

. Tex.—Chicago, R. I. & G. Ry. Co. 
v. State, (Civ.App.) 241 S.W. 255, [aff 
(Commn.App.) 263 S.W. 249]. 

Wash.—Buchanan v. Adams Coun- 
ty, 46 P. 643, 15 Wash. 699; Knapp v. 
King County, 46 P. 1047; 15 Wash. 
541; Olympia Water Works v. Thurs- 
ton County Bd. of Equalization, 44 
P. 267, 14 Wash. 268. 

W.Va.—Low vy. Lincoln County Ct., 
27 W.Va. 785. 

44. See constitutional and statu- 
tory provisions. 

§ aoe Decisions reviewable see infra 

1056. ; i 

Right of review see infra § 1058. 

46. Appeal as precluding: 

Action to: 

Recover taxes paid see infra § 1261. 
' Reduce assessment see infra § 1134. 

Vacate assessment see infra § 1145. 
Certiorari to review assessment see 

infra § 1103. : 
Injunction to restrain: 

Assessment see infra § 1129. 

. Collection see infra § 1435. 

Mandamus to correct assessment see 
infracs 2122. <> 

Writ of review see infra § 1059. 

47. Ala—Ex- parte State, 83 So. 
334, 203 Ala. 444; State v. Allen, 44 
So. 564, 151 Ala. 556; Ex p. Howard- 
Harrison Iron Co., 24 So. 516, 119 Ala. 
484, 72 Am.S.R. 928. 

Ariz.—Arizona Copper Co. v. State, 
137 P. 417,.15 Ariz. 9 [error dism -35 
S.Ct. 937, 238 U.S. 611, 59 L.Ed. 1489]; 
State v. Board of Sup’rs of Yavapai 
County, 22 7.4P. (27,14 Ariz. 7222. 

Ark.—Drew County Timber Co. v. 
Board of Equalization of Cleveland 
County, 187 S.W. 942, 124 Ark. 569; 
Clay County v. Bank of Knobel, 151 
S.w. 1013, 105 Ark. 450; Bank of 
Jonesboro v. Tax Commission, 123 S. 
W. 753, 92 Ark. 492; Clay County v. 
Brown Lumber, 119 S.W. 251, 90 Ark. 
413; Floyd v. Gilbreath, 27 Ark. 675. 

Colo.—Arapahoe County vy. Denver 
paler Water Co., 76 P. 1060, 32 Colo. 


Conn.—Bugbee v. Town 
96 A. 955, 90°Conn. 154. 
Dak.—Pierre Water Works °Co. vy. 


of Putnam, 


1243 Pa. 189; 


An appeal may 
Fiughes County, 37 N.W. 733, 5 Dak. | 
1 


Idaho.—First Nat. Bank v. Board 
of Com’rs of Latah County, 232 P. 
905, 40 Idaho 391. é 

Iowa.—First Nat. Bank v. Burke, 
196 N.W. 287, 201 Iowa 994 [error 
dism 48 S.Ct. 155, 275 U.S. 502, 72 L. 
Ed. 395 mem]; First Nat. Bank vy. 
Board of Review of Newton, 204 N.W. 
223, 200 Iowa 131; First Nat. Bank v. 
Board of Review of Incorporated 
Town of Montezuma, 201 'N.W. 769, 
199 Iowa 1124; Peterson v. Clarence 
Bd. of Review, 116 N.W. 818, 138 Iowa 
717; Ingersoll v. Des Moines, 46 
Iowa 553. . 

Ky.—Ball v. P. V. & K. Coal Co., 
31 S.W.(2d) 707, 235 Ky. 445; Greens- 
burg Deposit Bank v. Commonwealth, 
20 S.W.(2d) 979, 230 Ky. 798; Ward 
v. Beale, 14 S.W. 967, 91 Ky. 60, 12 
Ky.L. 671. 

La.—Carr v. Louisiana Central 
Lumber Co., 68 So. 113, 1386 La. 1025; 
City-Item Co-operative Printing Co. 
v. New Orleans, 25 So. 313, 51 La. 
Ann. 713; State v. State Tax Coliec- 
tor, 2°'So. 59, 39 La.Ann. 530. 

Minn.—State v. Minnesota & On- 
tario Power Co., 141 N.W. 8389, 121 
Minn. 421. 

Miss.—Kuhn Bros. v. Warren Coun- 
ty, 54 So. 442, 98 Miss. 879; Adams 
v. Stonewall Cotton Mills, 43 So. 65, 
89 Miss. 865. 

Neb.—In re Bankers’ Life Ins. Co., 
128 N.W. 661, 88 Neb. 43; Reimers v. 
Merrick County, 118 N.W. 113, 82 Neb. 
639; State v. Drexel, 107 N.W. 110, 


75 Neb. 751. 

Okl.—Sowers v. First Nat. Bank, 
213 P. 876, 89 Okl. 160; Hopper v. 
P. 4, 43 Ok. 


Oklahoma County, 143 
288, L.R.A. 1915B 8765. 

Pa.—Dupuy v. Johns, 104 A. 565, 261 
Pa. 40; Rees v. City of Erie, 90 A. 58, 
Delaware, L. & W. R. 
Co.’s Tax Assessment, 73 A. 429, 224 
Pa. 240; Clark v. Burschell, 69 A. 900, 
220 Pa. 435; Moore v. Taylor, 23 A. 
768, 147 Pa. 481; Silver v. Schuylkill 
County, 32 Pa. 356; Manor Real Est., 
etc.,, Co. Vv. Cooner,, 13 Pa. Dist. 833 
Philadelphia v. State Board of Revi- 
sion, 11 Phila, 284. 

Tenn.—Warner Iron Co. v. Pace, 15 
S.W. 1077, 89 Tenn. 707. 

Can.—Rogers Realty Co. v. City of 
Swift Current, 54 Can.S.C. 534. 
er ears y. Fitzallen, 70 Dom.L. 
me Ge 

N.S.—Town of Glace Bay v. Royal 
Bank of Canada, [1923] 1 Dom.L.R. 
areas re Crowe’s Assessment, 15 N. 


Ont.—Re Ft. Frances Assessment, 
27 Ont.L. 622; Confederation Life 
Assoc. v. Toronto, 22 Ont.App. 166; 
Watt v. London, 19 Ont.App. 675; 
London Mut. Ins. Co. v. London, 15 
Ont.App. 629; Brantford Corp. v. On- 
tario Inv. Co., 15 Ont.App. 605; Cana- 
dian Land, etc., Co: v. Dysart Munici- 
pality, 12 Ont.App. 80; Vivian v. Mc- 
Kim Tp., 23 Ont. 561; Shaw v. Shaw, 
12 U.C.C.P. 456; In re Judge Perth 
County Ct; 12 U.C.C.P. 252: “Niagara 
Falls Suspension Bridge Co. v. Gard- 
ner, 29 U.C.Q.B. 194; Scragg v. Lon- 
don Corp., 26 U.C.Q.B. 263; Toronto 
v. Great Western R. Co., 25 U.C.Q.B. 
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[a] Appeal or arbitration.—It is 
purely optional, under Acts (1915) pp 
386, 418 § 77, with a taxpayer dis- 
satisfied with the action of the county 
board of equalization, to demand an 


should be taken under the provisions relating to ap- 


arbitration, and he may appeal in- 
stead under § 292. Ex parte State, 83 
So. 834, 203 Ala. 444. 

[b] Constitutionality of statute.— 
The removal of cases from a tax as- 
sessing officer to a circuit court by ap- 
peal as provided by Burns St. Annot. 
(1914) § 103810a, instead of being pre- 
sented in an original action begun by 
complaint and summons, is constitu- 
tional. Shideler v. Martin, 136 N.E. 
1,137 N.E. 528, 192 Ind. 574. 

[c] Defenses.—Lessor’s exemption 
from taxation under a contract with 
the state is no defense to lessee’s ac- 
tion in the nature of an appeal from 
the board of relief. Montgomery v. 
Town of Branford, 142 A. 574, 107 
Conn. 697. 

{d] Triennial assessments.—Un- 
der the ‘Act of April 19, 1889 (P. L. 
p 37), appeals lie from a decision of 
the county commissioners, not only 
from the regular triennial assessment 
but also from assessments in inter- 
mediate years. Meinig v. Miller, 5 
Pa.Dist.&Co. 329 [disappr In re Kis- 
bere Petition, 9 Pa.Dist. 64, 7 Del.Co. 
502] 


4g. See infra § 1053. 

49. See supra §§ 1017-1019. 

50. See case infra this note. 

fa] In Oklahoma Rev. L. (1910) § 


7368, providing for appeals from the 
county board of equalization, and 
Sess. L. (1910-1911) e¢ 152 § 15, pro- 
viding for appeals from all county 
boards of equalization to district and 
superior courts, and to the supreme 
court if from the state board, relate 
to appeals -from the county board’s 
increasing assessment and to the 
state board of equalization increasing 
the assessment of any public service 
corporation, but not to omitted prop- 
erty taxes pursuant to Rev. L. (1910) 
§ 7449. In re Muskogee Gas & Elec- 
tric Co., 201 P. 358, 83 Okl. 167. 

51. Talley v. Brown, 125 N.W. 248, 
146 Iowa 360;.140 Am.S.R. 282; Bed- 
nar v. Carroll, 116 N.W. 315, 138 Iowa 
338; Weatherford Milling Co. v. Dun- 
can, 140 P. 1184, 42 Okl. 242; Warner 
Iron Co, v. Pace, 15 S.W. 1077, 89 
Tenn. 707. 


52. Construction and operation of 


‘Statutes see Statutes §§ 563-734. 


53. Ex p. Howard-Harrison Iron 
Co., 24 So. 516, 119 Ala. 484, 72 Am.S. 
R. 928. : 

[a] Thus Acts (1896-1897) p 521 
§ 16, providing that in case an appeal 
is taken to the circuit court from a 
determination of the county commis- 
sioners, the tax commissioner shall 
prepare the evidence etc.. authorizes 
such appeal by implication. Ex p. 
Howard-Harrison Iron Co., 24 So. 516, 
119 Ala. 484, 72 Am.S.R. 928. 

54. General Custer Min. Co. v. Van 
Camp, 3 P. 22, 2 Idaho (Hasb.) 40.- 

55. Bugbee v. Town of Putnam, 96 
A. 955, 90 Conn. 154. : 

56. Nelson v. First Nat. Bank, 42 
F.(2d) 30 (lowa statute); In re Le- 
high & Wilkes-Barre Coal Co.’s As- 
sessment, 74 A. 65, 225 Pa. 272; Drake 
pe Ag gis a County, 14 Pa.Dist. 


[a] In Alabama a proceeding to 
fix and adjust the values of property 
for taxing purposes is a proceeding 
in rem between the sovereign and the 
citizen, sui generis, and governed, in 
so far as applicable, by the rules for 
the trial of civil actions, under Acts 
(1919) p 319 § 188. State v. Page, 97 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 1052-1053] 


- peals in eases of taxes rather than under other stat- 
utes giving appeals from the board generally,®? and 
should be taken under the latest provisions enact- 
ed.°* While under some statutes an appeal operates 
to stay the collection of tax,®® under other statutes 
the collection is not prevented pending the appeal.®° 
é or ¥ Where the deci- 
sion of a reviewing board or officer in reviewing an 
assessment is judicial in its nature,*? under general 
rules®* inthe absence of other available remedies,°4 
certiorari is a proper remedy®® to review an assess- 
ment®® or decision of a reviewing board or officer.®7 
However, the writ will not lie to review the deci- 
sions of boards or officers acting in ministerial ca- 
Special statutes providing for the re- 
view of an assessment by certiorari are limited to 
a review of an original assessment,®® and do not au- 
thorize a review by certiorari of a change in the as- 


Certiorari or writ of review.*! 


pacities.®§ 


sessment by a reviewing board.7° 


Petition in error.71_ Under some statutes’? a peti- 
tion in error is a proper remedy to review the deci- 


So. 244, 19 Ala.App. 303; 
Donaldson, 96 So. 617. 

57. Jennings v. Coahoma County, 
31 So. 107, 79 Miss. 523. 

58. See case infra this note. 

[a] In Oklahoma appeal from 
county board of equalization should 
be taken under Comp. St. (1921) §8 
9966 et seq., rather than Comp. St. 
(1921) § 9675. Dolese Bros. Co. v. 
Board of Com’rs of Comanche County, 
2. P.(2d)..955, 152 OT. 110. 

59. See case infra this note. 

[a] "Taxpayer entitled to enjoin 
collection of taxes pending appeal in 
quarterly court under St. § 4128. Cos- 
sar v. Klein, 36 S.W.(2d) 833, 2387 Ky. 
555; Cossar v. Klein, 14 S.W.(2d) 160, 
227 Ky. 768. 

60. Tunica County v. Tate, 29 So. 
74, 78 Miss. 294; H. C. Frick Coke 
Co. v. Mt. Pleasant Tp., 71 A. 930, 222 
Pa. 451; Chew v. Philadelphia, 14 Pa. 
Dist. 168. 

61. Certiorari: 

Generally see Certiorari 11 C.J. p 80. 
To review: 
Assessment see infra §§ 1100-1119. 
Equalization between taxing dis- 
tricts see supra §§ 951, 984-988. 

Levy of tax see supra § 710. 

62. See supra § 1004. 

63. See Certiorari § 67 et seq. | 

64. Orr v. State Bd. of Equaliza- 
tion, 28 P. 416, 83 Idaho (Hasb.) 190; 
State v. Dunn, 90 N.W. 772, 86 Minn. 
301. 

Other available remedies see infra 


§ 1059. 
Certiorari as precluding: 
Action to: E 
Recover taxes paid see infra § 
Reduce assessment see infra § 
Vacate assessment see infra § 
Injunction to restrain: : 
Assessment of tax see infra § 1129. 
Collection of tax see infra § 1434. 
Tax sale see infra § 1584. 
Mandamus to correct assessment see 
infra § 1122. 


State v. 


1261, 


66. See infra §§ 1100-1119. 

67. Idaho.—Orr v.. State Bd. of 
Equalization, 28° P. 416, .3 Idaho 
(Hasb.) 190. 


Minn.—State v. Dunn, 90 N.W. 772, 
86 Minn. 301. 

Mo.—State ex rel. Johnston v. Bu- 
der, 242 S.W. 979, 295 Mo. 63; State 
ex rel. Gardner v. Harris, 227 S.W. 
818, 286 Mo. 262; State ex rel. John- 
son v. Merchants’ & Miners’ Bank, 213 
S.W. 815, 279 Mo.°228; State ex rel. 
Van Raalte v. Board of Equalization 
of City of St. Louis, 165 S.W. 1047, 
256 Mo. 455; Ward v. Board of Equal- 
ization of Gentry County, 36 S.W. 648, 
135 Mo. 309; State v. Dowling, 50 Mo. 
134; State v. St. Louis County Ct., 
47 Mo. 594. 


TAXATION 


{61 C.J.] 835 


sion of a reviewing board or officer.7% 

Direct proceedings. 
tiorari lies, the action of the board is not rendered 
beyond judicial reach in proper cases.74 
of equity may take jurisdiction to set aside the ac- 
tion of a reviewing board or officer.7® 
risdictions, under constitutional provisions, a taxpay- 
er need not appeal but may bring a direct proceeding 
to review the action of a reviewing board or officer.7¢ 

[§ 1053] (2) Review of Reviewing Court. Under 
general rules’? an original certiorari to the court 
reviewing the decision of a reviewing board or officer 
will lie where there is no further appeal provided.7§ 
Since the writ of certiorari is a discretionary writ 
an original certiorari will not le where the record 
does not justify its issuance.?® 

Further appeal.®°® 
further appeals from special proceedings®! an ap- 


Although no appeal or cer- 
A court 


In some ju- 


Under general rules governing 


peal to a higher court from the decision of the court 


N.J.—Royal Mfg. Co. v. Rahway, 67 
A. 940, 75 N.J.Law 416; Dickerson 
Suckasunny Min. Co. y. Randolph Tp. 
Collector, 25 N.J.Law 427. 

Tenn.—King v. City of Bristol, 4 S. 
W.(2d) 343, 156 Tenn. 643; State v. 
Dixie Portland Cement Co., 267 S.W. 
595, 151 Tenn. 53. 

Wis.—State v. Poole, 225 N.W. 730, 
199 Wis. 175; State ex rel. Heller v. 
Lawler, 79 N.W. 777, 103 Wis. 460. 

[a] .Effect of proceeding.—(1) 
Writs of certiorari and supersedeas to 
review action of state board of equal- 
ization granted by circuit judge ar- 
rested proceedings before the board 
of equalization, and precluded recov- 
ery of taxes pending such proceeding. 
State v. Dixie Portland Cement Co., 
260%. SeWe ooo, vlbl- wrenn. -b3.\5 C2) 
Where a certiorari from a district 
court is issued to a board of equaliza- 
tion, commanding it to desist from 
further proceedings with relation to 
an increase of an assessment, any at- 
tempted action of the board thereaft- 
er, increasing the assessment sought 
to be reviewed, is void. Copper Queen 
Consol. Min. Co. vy. Cochise County 
Ba, of Equalization, 65 P. 149, 7 Ariz. 
36 


[b] Statutory writ of review (see 
Certiorari § 23) is a proper remedy. 
Rhea v. Umatilla County, 2 Or. 298. 


68. See infra § 1057. 

69. See infra § 1100. 

70. See case infra this note? 

[a] In New York Tax L. §§ 290, 


291 (Consol. L. c 60), providing for 
certiorari to review an assessment 
against officers making the same, does 
not authorize review by certiorari of 
the act of the board of supervisors of 
Westchester county pursuant to L. 
(1874) ¢ 610, as amended by L. (1877) 
ec 198, in reassessing and charging re- 
lator’s lands with taxes for a certain 
year rejected for. irregularity in the 
assessment, as the board in such case 
did not make an assessment, nor pre- 
pare, complete, or file an assessment 
roll. People ex rel. Consolidated Wa- 
ter Co. of Suburban, N. Y., v. Bar- 
rett, 123 N.Y.S. 421, 68 Misc. 59. 

71. To review assessment see in- 
fra § 1076. ts 

72. See statutory provisions. 

73. G. A. Boeckling Co. v. Schwer, 
170 N.E. 648, 122 OhioSt. 40; Ham- 
mond y. Winder, 147 N.H. 94, 112 Ohio 
St. 158. 

[a] Im Nebraska (1) under Comp. 


St. (1907) art 1 c 77 § 124, appeals’ 


may be taken from any action of 
county board to the district court. 
In re Bankers’ Life Ins. Co., 128 N.W. 
661, 88 Neb. 43; State v. Drexel, 107 
N.W. 110, 75 Neb. 751. (2) Prior to 


(1903 an order of the county board 


on appeal from an assessment®?, or an appeal from 
a reviewing board or officer®* does not lie unless by 


could be reviewed only in error pro- 
ceedings. In re Bankers’ Life Ins. 
Co., supra [cit Webster y. Lincoln, 
69 N.W. 394, 50 Neb. 1; Sioux City, 
ete., R. Co. v. Washington County, 3 
Neb.’ 30]. ae 

74 Beaverton’ Tp. v. Lord, 209 N. 
W. 122,123, 285° Mich. 261. 

75. Beaverton Tp. v. Lord, supra. 

“The constitutional right that no 
one shall be deprived of his property, 
except by the law of the -land, pre- 
vents deprivation of the right to have 
an impartial tribunal before which 
the public authorities may be called 
to justify their proceedings.” Beavy- 
erton Tp. v. Lord, supra. 

76. Kirby v. Transcontinental Oil 
Co., (Tex.Civ.App.) 

77. See Certiorari § 25. 

78. Schmuck v. Hartman, 70 A 
1091, 222 Pa. 190 (holding that, al- 
though no right of appeal from a 
judgment in favor of .a taxpayer 
against a tax assessment is given by 
statute, the supreme court, by reason 
of its general jurisdiction to examine 
and correct all errors of the lower 
courts, will treat an appeal as a cer- 
tiorari, and correct any error on the 
face of the record). 

79. Southern Nat. Bank of 
Pot v. Wallace, 164 P. 461, 
206. 

80. Jurisdiction of appellate courts 
of particular states generally see 
Courts §§ 447-573. 


ynne- 
3 Okl. 


ont See Appeal and Error §§. 382— 
+82. See infra § 1099. 

‘83. Colo.—Teller County v. Pin- 
nacle Gold Min. Co., 85. P. 1005, 36 
Colo. 492; Pilgrim Consol. Min. Co. 


v. Teller County, 78 P. 617, 20 Colo. 
App. 311. But see Gillett v. Logan 
County, 58 P. 335, 13 Colo.App. 380 
(where a further appeal was allowed). 

Idaho.—Van Camp v. Custer Coun- 
ty, 2 P. 721, 2 Idaho (Hasb.) -29: 

Ind.—Shideler v. Martin, 1386 N.E. 
1, 137 N.E. 528, 192 Ind. 574. 

Md.—Gadd v. Anne Arundel Coun- 
ty, 33 A. 433, 82 Md. 646. 

Or.—Smith Securities Co. v. Mult- 
nomah County, 194 P. 428, 192 P. 654, 
98 Or. 418. 

Pa.—Kimber v. Schuylkill County, 
20 Pa. 366. 

Tex.—Scottish-American Mortg. Co. 
v. Ba. of Equalization, (Civ.App.) 45 
S.W.. 757. 

W.Va.—Mackin v. Taylor County 
Court, 18 S.E. 632, 38 W.Va. 338. 

Ont.—Toronto v. Great Western R. 
€o.,> 25);-U. E.G. Bi 5:70: 

[a] Omitted property.—Shideler v. 


‘ 


83 S.W.(2d) 472. - 


Martin, 136 N.E. 1, 137 N.E. 528, 192 _ 


Ind. 574. ; 
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statute®’* such further appeal is provided.*® 
some jurisdictions, however, further appeals are al- 
lowed under general appeal statutes,*® but have been 


denied in others.§7 
[§ 1054] b. Jurisdiction.®® 


See statutory provisions. 

{a] Appeal from refusal to issue 
writ of review.—Under Rey. Codes 
(1921) §§ 9729, 9731, no appeal lies 
from a district court’s order refusing 
to issue writ of review to the state 
board of equalization, although the 
order contains a direction that the 
proceeding be dismissed. State v. 
District Court of Fifteenth Judicial 
Dist. in and for Musselshell County, 
300 P. 235, 89 Mont. 531. 

85. Ala.—State v. Page, 97 So. 244, 
19 Ala.App. 303. . 

Ark.—Drew County Timber Co. v. 
Board of Equalization of Cleveland 
County, 187 S.W. 942, 124 Ark. 569; 
Clay County v. Bank of Knobel, 151 
S.W. 1013, 105 Ark. 450; Bank of 
Jonesboro y. Tax Commission, 123 S. 
W. 753, 92 Ark. 492. 


84. 


Pa.—Dupuy v. Johns, 104 A. 565, 
261 Pa. 40. 
Can.—Pearce v. Calgary, 54 Can.S. 


~ C. 1; Township of Cornwatl v. Otta- 
wa and New York R. Co., 52 Can.8.C. 
466 [aff 34 Ont.L. 55, 8 Ont.W.N. 369]. 

Alta.—Canadian Pac. R. Co, v. City 
of Wataskiwin, 70 Dom.L.R. 266. 

[a] Style of cause.—On appeal 
from a county court to the supreme 
court on an assessment of omitted 
property under Rev. L. (1910) § 4645, 
the cause is properly styled “In the 
assessment of the taxpayer,’ naming 
him, and if to such cause the name of 
county treasurer is added as a party 
it may be treated as mere surplusage. 
Hoffmeyer v. Partridge, 249 P. 401, 119 
Okl. 216; In re Evans, 175 P. 510, 71 
Okl. 87; Kamer v. Gypsy Oil Co., 173 
P. 802, 68 Okl. 212. 

[b] In Kentucky (1) under St. § 
4128, as amended, providing that a 
person aggrieved may have a further 
appeal, as is allowed by law in civil 
eases, an appeal lies to the circuit 
court and thence to the court of ap- 


peals from the decision of the quar- | 


terly court on appeal from the board. 
Ball v. P.. V. & K. Coal Co., 31 S.W. 
(2a) 707, 235 Ky. 445; Fayette Coun- 
ty v. Wells, 243 S.W. 4, 195 Ky. 608; 
Eminence Distillery Co. v. Henry 
County Board of Sup’rs, 200 S.W. 347, 
178 Ky. 811. (2) Prior to the amend- 
ment no appeal would lie beyond the 
county court under the above section. 
Marion County vy. Wilson, 49 S.W. 8, 
799, 105 Ky. 302, 20 Ky.L. 1193, 1452. 

[e] In Oklahoma.—(1) The su- 
preme court is without jurisdiction to 
review on appeal thereto an order of 
a county court in an appeal from 
an order of the county equalization 
board. Asher State Bank y. Board 
of Com’rs of Pottawatomie County, 
£20) (Po 4634, .38 ‘Okl. 145°" Board: of 
Com’rs of Kingfisher County v. Guar- 
antee State Bank, 117 P. 216, 27 Okl. 
736. (2) Under Sess. L. (1915) e 189 
§ 1 (section 7449a), amending the tax 
ferret statute, appeal ‘from final 
order of county court in proceedings 
to assess omitted property to the su- 
preme court may be taken by either 
party. Kamer v. Gypsy Oil Co., 173 
P. 802, 68 Okl. 212; Cleveland Coun- 
ty v. Johnson, 157 P. 1035, 59 Okl. 77. 
(3) Prior to amendment to statute 
appeals to district or supreme court 
from the county court assessing omit- 
ted property were not permitted. 
Grady County v. Chickasha Cotton 


Whenever the legis- 
lature provides for an appeal to a court from a de- 
cision of a reviewing board or officer,*® the court, no 
matter what may be its grade, is one of limited ju- 
risdiction for the purpose, and must keep strictly 
within the letter of the statute defining its power.°° 
Under general rules® its jurisdiction is no more ex- 
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Oil, Co. 164) Ps 4bi oo Okla 20d. Me- 
Alester Trust Co. v. Watson, 146 P. 
586, 45 Okl. 607; In re Duncan, 144 
P. 374, 43 Okl. 691; Weatherford Mill- 
ing Co. v. Duncan, 140 P. 1184, 42 Okl. 
242; State v. Cawthorn’s Estate, 122 P. 
522, 31 Okl. 560. 

86. State v. International Smelt- 
ing Co., 181 P. 951, 20 Ariz. 516 [overr 
Mohave County v. Stephens, 149 P. 
670, 17 Ariz. 165]; State v. Superior 
Court of Washington for Thurston 
County, 258 P. 477, 144 Wash. 701; 
In re Assessment of Metropolitan 
Bldg. Co., 258 P. 473, 144 Wash. 469. 

[a] In Iowa, under McClain Code 
§ 4392, giving the supreme court ap- 
pellate jurisdiction over judgments of 
courts of record in special proceed- 
ings, an appeal will lie to the supreme 
court by a city, or its board of equal- 
ization in its behalf, from a judgment 
of the district court canceling an as- 
sessment rendered on appeal from the 
board of equalization under § 1312, 
giving parties aggrieved by assess- 
ments the right to appeal from the 
board of equalization, although the 
city or board had no right in the first 
instance to appeal to the circuit court. 
Farmers’ Loan & Trust Co, v. City 
ae Newton, 66 N.W. 784, 97 Iowa 

87. Teller County v. Pinnacle Gold 
Min. Co., 85 P. 1005, 36 Colo. 492; Pil- 
grim Consol. Min. Co. v. Teller Coun- 
ty, 78 P. 617, 20 Colo.App. 311; Shide- 
ler vy. Martin, 136 N.E. 1, 137 N.E. 528, 
192 = Ind. 574; ° Scottish-American 
Mortg. Co. v. Bd. of Equalization, 
(Tex.Civ.App.) 45 S.W. 757. 

[a] Omitted property.—Shideler v. 
Martin, 136 N.E. 1, 187 N.E. 528, 192 
Ind. 574. 

88.- Jurisdiction of courts general- 
ly see infra § 1076; Courts §§ 13-177; 
Appeal and Error §§ 111-128. 

Decisions reviewable see infra §§ 
1056, 1057. 

89. See supra § 1052. 

90. Arapahoe County vy. Denver 
Union Water Co., 76 P. 1060, 32 Colo. 
382; Pilgrim Consol. Min. Co. y. Tel- 
ler County, 76 P. 364, 32 Colo. 334; 
Sommerville v. Board of Com’rs of 
Dougias County, 221 N.W. 433, 117 
Neb. 507 [aff 216 N.W. 815, 116 Neb. 
282]; Reimers v. Merrick County, 118 
N.W. 113, 82 Neb. 639; Rogers v. 
Duncan, 156 P. 678, 57 Okl. 20. 

[a] Local master in chambers has 
no jurisdiction to review appeal from 
rapa tia officer. Clark v. Fox, 6 Sask. 


__[b] Residence of owner.—(1) 
Where the owner of property is not 
a resident of Baltimore county, the 
Baltimore county circuit court un- 
der Code Pub. Gen. L. (1924) art 81 
§ 253 has no jurisdiction on appeal. 
McLane vy. Judges of Appeal Tax 
Court of Baltimore City, 143 A. 656, 
156 Md. 133. (2) That appellant is a 
nonresident and not liable to be taxed 
does not prevent the district court in 
Iowa from taking jurisdiction of the 
appeal, as jurisdictional objections 
may be raised on such appeal. Shirk 
v. Monmouth Tp. Bd. of Review, 114 
N.W. 884, 137 Iowa 230. * 

[ec] In Ohio a claim that the court 
of appeals was without jurisdiction 
to hear tax proceedings because the 
common pleas court’s hearing was on 


‘be tried. 


ars 
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tensive than that possessed by the board from whose 
decision an appeal is taken.®? 
an appeal the record®* of the board must be suffi- 
cient,9* and must show that that jurisdiction as to 
the subject matter appealed from exists.°® The con- 
sent of the parties or silence on the part of the ap- 
pellee cannot take the place of such a record.°® 

[§ 1055] c. Time of Taking Proceedings. Under 
general rules®? proceedings to review the decision of 
a reviewing board or officer must be brought within 
the time designated by statute,®* whether the pro- 


In order to sustain 


appeal from the tax commission, al- 
though treated as error proceeding, 
under Gen. Code § 5611—2 was with- 
out merit. G. A. Boeckling Co. v. 
Schwer, 170 N.E. 648, 122 OhioSt. 40. 

91. See Appeal and Error § 123. 

92. Araphoe County v. Denver Un- 
ion Water Co., 76 P. 1060, 32 Colo. 
382; Milam v. Smith-Mauer Bros., 133 
P. 33, 38 Okl. 328; Bostick v. Noble 
County, 91 P. 1125, 19 Okl. 92. 

{a] For example, where the coun- 
ty commissioners have no power to 
correct an assessment on property 
assessed to the wrong person, the dis- 
trict court, which has on appeal only 
the jurisdiction of the commissioners, 
eannot correct such an assessment. 
Milam v. Smith-Mauer Bros., 133 P. 
33, 38 Okl. 328. 

93. Record of proceedings of board 
see supra § 1045. 

94. State v. Atkins, 29 So. 931, 129 
Ala. 138; Ex p. Howard-Harrison Iron 
Co., 24 So. 516, 119 Ala. 484; North- 
ern Pac. Ry. Co. v. Clatsop County, 
145° PB. -271,; 74, Or., 250. 

[a] It is petitioner’s duty to make 
such record before the board as will 
inform the court of the issues to 
Northern Pac. Ry. Co. v. 
aes County, 145 P. 271, 74 .Or. 

{b] Sufficiency of decision.—In a 
proceeding to raise an assessment of 
real estate, a judgment of the com- 
missioner’s court ordering that the 
assessment.be raised from a total val- 
uation on all the property as assessed 
to a larger amount, without referring 
to real property, is sufficient to sup- 
port an appeal to the circuit court. 
Ex p. Howard-Harrison Iron Co., 30 
So. 400, 1380 Ala. 185. 

95. Marion v. National Loan, ete., “ 
Co.,.-98 N.W. 488, 122 Iowa 629. 

{a] Filing pleadings in appellate 
court will not obviate the necessity 
of a formal appeal, to give jurisdic- 
tion and a final transcript to define, 
at least in-general terms, the issues 
to be tried. Peterson vy. Clarence Bd. 
Ce 116 N.W. 818, 138 Iowa 


96. Peterson v. Clarence Bd. of Re- 
view, 116 N.W. 818, 138 Iowa 717; Ma- 
rion v. National Loan and Investment 
Co., 98 N.W. 488, 122 Iowa 629. 

[a] In Canada an appeal lies to 
the supreme court under Supreme 
Court Act § 41 from the appellate di- 
vision although the appeal from the 
Ontario Railway and Municipal Board 
to the appellate division was taken by 
consent of the parties form a decision 
of the board direct from the court of 
revision instead of from the county 
court judge as is provided by statute. 
Township of Cornwall v. Ottawa and 
New York R. Co., 52 Can.S.C. 466, 34 
Ont.L. 55, 8 Ont.W.N. 369. 

97. See Appeal and Error § 1074; 
Certiorari §§ 125-139; Review, Writ 
of § 25. See also Limitations of Ac- 
tions § 146. 

98. See cases infra this note. 

[a] In Arkansas, (1) under Kirby 
Dig. § 6998, providing that the board 
of equalization on raising the taxable 
valuation of property shall notify the 
owners of such increase, and advise 
them, that they may appear in oppo- 
sition before the county courts at the 
terms to be held on the first Monday 

pavitiints oS ees 


pei Betas i a Se en RO 
For later cases, developments and changes in the law see Annotations, same title and section number, 
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ceeding to review is by way of an appeal®® or peti- 
Thus an appeal may 
be taken from the decision of the board,” or after 
the adjournment of the board,* or from its final or- 
In the absence of a statutory time limit for 
appeals the court cannot fix a time.® 
limited to the time for an appeal specified in the 
An appeal should not 


tion for a writ of certiorari. 
der.* 


statute granting the remedy.® 


of October next succeeding the ses- 
sion of the board, and § 6999 provid- 
ing that the board shall attend such 
term, and show cause why the valua- 
tions were raised, the owners of real 
estate are. limited to the current Octo- 
ber term of the county court to pre- 
sent their complaints concerning in- 
creases by the board. Waters Pierce 
Oil Co. v. Roberts, 131 S.W. 205, 96 
Ark. 92; Clay County vy. Brown Lum- 
ber Co., 119 S.W. 251, 90 Ark. 413. 
(2) Kirby Dig. § 7003, authorizing a 
property owner to apply to the coun- 
ty court from the board of equaliza- 
tion before the collector closes his 
books on April 10 to have the same 
adjusted in the event the board of 
equalization shall have valued his 
property excessively applies to per- 
sonal property (Saline Co. v. Hughes, 
105 S.W. 577, 84 Ark. 347), (3) and not 
to real estate (Clay County vy. Brown 
cae Co., 4119 S.W. 251, 90 Ark. 

99. Colo.—Federal Gas Co. v. Colo- 
rado Tax Commission, 163 P. 847, 62 
Colo. 533 [quot Cyc]. 

Miss.—Simmons y. Scott County, 8 
So. 259, 68 Miss. 37. 

-Okl.—In re Omitted Assessment 
against Stockholders of Commercial 
Nat. Bank of Muskogee, 257 P. 380, 


125 Okl. 257; In re Victor Building 
irre Ass'n, 249 P. 298, 119 Okl. 


Pa.—In re Margwauth, 10 Kulp 
336; Pierce v. Lackawanna County, 
1 Lack.Leg.Rec. 469. 

Tenn.—Warner Iron Co. v. Pace, 15 
S.W. 1077, 89. Tenn. 707. 

Va.—Fulkerson y. Bristol Treasur- 
CE 2i> oR. SES," 950 Va. 11. 

[a] Appeal is “taken” from a coun- 
ty board of revenue to the circuit 
court, under the Murphree Act §§ 104, 
108, as respects the limitation of 
appeals to thirty days after the 
board’s final decision, when the ap- 
pealing taxpayer’s bond is given by 
him and filed in the circuit court and 
approved by the clerk of that court. 
ooo v. State, 89 So. 278, 206 Ala. 
74. 


[b] Appeal timely.—Where deci- 
sion adverse to a taxpayer was ren- 
dered by a county board of revenue on 
September 9, 1920, an appeal taken 
October 9 was within the thirty-day 
period required by the Murphree Act 
§§ 104, 108; and although the indorse- 
ment of the taxpayer’s bond by the 
clerk, “Taken and approved this the 
13th day of October, 1920,’ made a 
prima facie showing that the bond 
was filed, and therefore the appeal 
taken, on the 13th, such presumption 

“might be controverted by parol evi- 
dence, and was controverted by evi- 
dence consisting of testimony of a 
witness and by the indorsement on 
the records of the board of revenue 
“10/9/20” as the date of the taxpay- 
er’s appeal, for, if the bond was ap- 
proved later than its filing the ap- 
proval related back to the filing. 
Cochran v. State, 89 So. 278, 206 Ala. 
74. 


{[c] Further appeal from assess- 
ment of omitted property.—In re Vic- 
tor Building & Loan Ass’n, 249 P. 298, 
119 OKl. 197. 

1. See case infra this note. 

[a] Im Wisconsin, under St. (1927) 
§ 70.68, a taxpayer could maintain cer- 
tiorari to review an increased as- 
sessment by village board of review 
while the assessment roll remained 
with the clerk. State y. Poole, 225 
N.W. 7380, 199 Wis. 175. 
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be premature.” 


The state is 


2. See cases infra this note. 

[a] Premature appeal.—(1) Under 
Code (1892) § 80, providing that an 
appeal lies from the decision of the 
board if taken within five days after 
the adjournment of the meeting, an 
appeal is premature where taken be- 
fore confirmation was made by the 
board. Madison County v. Frazier, 29 
So. 765, 78 Miss. 880. (2) Under Act 
(1898) No. 170 § 24, as amended by 
Act (1906) No. 63 § 2, where the board 
of reviewers decides against a peti- 
tioner, an appeal taken by him imme- 
diately thereafter is not premature. 
Carr vy. Louisiana Central Lumber Co., 
68 So. 113, 1386 La. 1025. 

3. See case infra this note. 

[a] Running of statute.—Where 
an appeal must be taken within twen- 
ty days after the adjournment of the 
board of equalization, the time begins 
to run from the final adjournment of 
the board, not from an adjournment 
in the nature of a recess taken in or- 
der to give time for the service of 
notice on interested parties. Barz v. 
Klemme Bd. of Equalization, 111 N. 
W. 41, 1338 Iowa 563. + 

4. See cases infra this note. 

[a] When order becomes final.— 
Under L. (1920) c¢ 328, L. (1918) ¢ 
120, appeal provided for can be taken 
only from order finally approving as- 
sessment after its approval by state 
tax commission. Board of Sup’rs of 
Greene County vy. Kittrell, 116 So. 
431, 150 Miss. 329; Edward Hines 
Yellow Pine Trustées v. State, 112 So. 
12, 146 Miss. 101; Marathon Lumber 
Co. v. State, 103 So. 798, 139 Miss. 125; 
Moller-Vonderboom Lumber Co. wv. 
Board of Sup’rs of Attala County, 
103 So. 81, 138 Miss. 289; State v. 
Wyoming Mfg. Co., 1038 So. 11, 138 
Miss. 249; Wilkinson County v. Fos- 
ter Creek Lumber & Mfg. Co., 100 So. 
2, 135 Mise. 616; Moller-Vandenboom 
Lumber Co. v. Board of Sup’rs of At- 
tala County, 99 So. 823, 135 Miss. 249; 
Mobile & O. R. Co. v. Board of Sup’rs 
of Wayne County, 87 So. 139, 124 Miss. 
655. 


5. Ingersoll vy. Des Moines, 46 Iowa 
55a: 

6. See cases infra this note. 

[a] In Virginia.—(1) Code (1919) 


§ 2385, providing for appeals by tax- 
payers aggrieved by the action of the 
local board of review within two 
years, also limits the time within 
which the state may appeal, since 
Acts (1916) c 242, permitting such ap- 
peals by the state without prescribing 
a time limit, must be construed in 
connection with Acts (1916) ¢ 215 § 7 
subsec 1, allowing application by ei- 
ther party for correction of the 
board’s assessments “in the same 
manner as is provided . . for 
the correction of erroneouS assess- 
ment of property by any person 
. . . aggrieved thereby,’ and sub- 
sec (0), rendering orders of the 
board ineffective to prevent review, 
the word ‘appeal’ being used 
in its nontechnical sense aS equly- 
alent’ to “apply _. for.” Common- 
monweaigfh v. Deford Co., 120 S.E. 
281, 187 Va. 542. . (2) Const. (1902) § 


174, and Code (1919) § 5829, rendering 


statutes of limitations inapplicable to 
actions by the state, do not prevent 
application to the state of § 2385, pro- 
viding for appeals from assessments 
for taxation “within two years from 
the first day of September of the 
year in which the assessment is 
made,” since the time limit is so in- 
corporated in the remedy as to make 
it an integral part thereof, and a 


-eertifying 
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[§ 1056] d. Decisions Reviewable*—(1) In Gen- 
eral; On Appeal.°® 
a reviewing board or officer is entirely statutory,!° 
the decisions reviewable depend upon the scope of 
the statute authorizing the remedy, and unless a de- 
cision comes within the purview of the statute it is 
not reviewable on appeal,!! or on a further appeal.1? 


Since the right of appeal from 


condition precedent to the mainte- 
nance of the action. Commonwealth 
v. Deford Co., supra. 

7. Madison County v. Frazier, 29 
So. 765, 78 Miss. 880. 
_ 8 Mode and extent of review sce 
infra § 1072. 

9. Generally see Appeal and Error 
§§ 129-463. 


10. See supra § 1052. 
11. Connecticut Mut. Life Ins. Co. 
v. Rogers, 154 A. 246, 113 Conn. 14; 


Marion y. National Loan and Invest- 
ment Co., 98 N.W. 488, 122 Iowa 629; 
State Nat. Bank vy. Board of Com’rs 
of Oklahoma County, 178 P. 688, 72 
Okl. 46; Grigsby v. Minnehaha Coun- 
ty, 62 N.W. 105, 6 S.D. 492. 

[a] Classification of territory.— 
Under the act of March 24, 1868 (P. 
L. 443), relating to the taxation of 
real estate in Philadelphia county, 
while an appeal lies from an assess- 
ment of valuation, under the act of 
April 19, 1889, none lies from the ac- 
tion of the board of revision, classify- 
ing the territory or district in which 
the real estate is located. Appeal of 
Drake, 81 A. 891, 233 Pa. 8. 

[b] In West Virginia.—(1) The 
question of taxability of the property 
may be presented to a board of review 
and an appeal entertained by the cir- 
cuit from such board under Code 
Suppl. (1909) c 29 § 702. In re Ma- 
sonic Temple Soc., 111 S.E. 637, 90 W. 
Va. 441, 22 A.L.R. 892; West Virginia © 
Nat. Bank v. Spencer, 77 S.E. 269, 71. 
W.Va. 678; Copp v. State, 71 S.E. 580, 
69 W.Va. 439, 35 L.R.A.N.S. 669. (2) 
Neither the repealing clause of Acts 
(1911) ec 50, nor the provisions of § 
132a, thereby added to Code (1913) 
ec 29 (sec 1018), specifically or by im- 
plication repealed or took away the 
circuit court’s jurisdiction to review 
orders or rulings of the board of 
equalization and, review conferred by 
such last chapter, and the remedy by 
application to the county court given 
by section 132a is not exclusive but 
a@ cumulative and not inconsistent 
remedy. In re Masonic Temple Soc., 
111 S.E. 637, 90 W.Va. 441, 22 A.L.R. 
892; State v. Woods, 111 S.E. 634, 90 
W.Va. 288. (8) The circuit court 
is not deprived of jurisdiction to re- 
view and correct orders and rulings 
of the board of equalization and re- 
view on the question of property’s 
taxability because such board has cer- 
tified the facts proven instead of the 
evidence of the witnesses, when no 
objection or exception to that form of 
was. interposed. In re 
Masonic Temple Soc., supra, 

12. See cases infra this note. 

{a] Amount in controversy.—(1) 
An appeal lies to the supreme court 
of Canada from any provinciaf court 
of last resort where the decision in- 
volves assessment of property of not 
less than ten thousand dollars in 
value. Pearce v. Calgary, 54 Can.S.C. 
1. (2) Where nine tracts of land 
were separately appraised, but for 
the purposes of appeal the nine ap- 
peals were consolidated, the nine 
tracts could be deemed as one for the 
purpose of having a sufficient charge 
to give the supreme court jurisdiction 
under St. (1920) § 20634 from_ the 
court of common pleas. Appeal of 
Du Bois, 142 A. 184, 293 Pa. 186. 

{b] In West Virginia.—In con- 
troversies before county courts or 
boards of review involving only ques- 
tions of valuation of admittedly taxa- 
ble property, the right of review stops 
in the circuit court, but, as to con- 
troversies involving taxability of 
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An appeal may be taken only from such orders or 
decisions of the board as are designated.** 
some statutes the board has the final decision as to 
questions of fact and an appeal may only lie on 
Questions involved do not be- 
come moot because pending appeal the taxpayer pays 


questions of law.1* 


his taxes under protest.*® 
On question of exemptions.'® 


property or taxation thereof in the 
mame of a particular person, sup- 
posedly made by the statute, the right 
of review extends to the supreme 
court of appeals. West Virginia Nat. 
Bank v. Spencer, 77 S.E. 269, 71 W.Va. 
678; Copp v. State, 71.S.E. 580, 69 W. 


Va. 439, 35 L.R.A.N.S. 669; Hannis 
Distilling Co. v. Berkeley County 
Court, 71 S.E. 576, 69 W.Va. 426; 


Ritchie County Bank v. Ritchie Coun- 
ty Court, 63 S.E. 1098, 65 W.Va. 208; 
Bluefield Waterworks, ete., Co. v. 
State, 60 S.E. 4038, 63 W.Va. 480; Mc- 
Lean v. State, 56 S.E. 884, 61 W.Va. 
537; Old Nat. Bank v. Berkeley Coun- 
‘ty Court, 52 S.B. 494, 58 W.Va. 559; 
Clark v. Mercer County Court, 47 S.E. 
162, 55 W.Va. 278; State v. South 
Penn Oil Co., 24 S.E. 688, 42 W.Va. 
80; Charleston & S. Bridge Co. v. 
Kanawha County Court, 24 S.E. 1002, 
' 41 W.Va. 658 [error dism 18 S.Ct. 941, 
168 U.S. 704, 42 L.Ed. 1212]; Mackin 
v. Taylor County Court, 18 S.E, 632, 38 
W.Va. 338; United States Coal, Iron & 
Mfg. Co. v. Randolph County Court, 
18 S.E. 566, 38 W.Va. 201; Bank of 
Bramwell v. County Court of Mercer 
County, 15 S.E. 78, 36 W.Va. 341. 

13. Baltica Ins. Co. v. Carr, 162 N. 
E. 178, 330 Ill. 608; Grenada Bank v. 
Town of Moorehead, 133 So. 666, 160 
Miss. 163; State Nat. Bank v. Board 
of Com’rs of Oklahoma County, 178 P. 
688, 72 Okl. 46; Bretz v. El Reno 
State Bank, I77 P. 362, 71 Okl. 283. 

14. Susquehanna Power Co. vy. 
State Tax Commission, 151 A. 29, 159 
Md. 334 [aff 51 S.Ct. 484]; McLane 
v. Judges of Appeal Tax Court of 
Baltimore City, 143 A. 656, 156 Md. 
133; Schluderberg v. City of Balti- 
more, 135 A. 412, 151 Md. 603; Fidel- 
ity Trust Co. v. Gorman, 106 A. 847, 
134 Md. 332; City of Baltimore v. 
Chesapeake & Potomac Telephone Co. 
of Baltimore City, 101 A. 677, 131 Md. 
50; West Boylston Mfg. Co. v. Board 
of Assessors of Hasthampton, (Mass.) 
178 N.E. 531; Walker v. Walkerville, 
40 Ont.L. 154, 38 Dom.L.R. 758, 12 Ont. 

$ Soe ay 18 Ont.L. 645, 


15. Grenada Bank y. Town of 
Moorehead, 133 So. 666, 160 Miss. 163. 

16 Exemptions generally see 
supra §§ 382-618. 

17. See-cases infra this note. 

[a] In flinois, Revenue Act (1898) 
§ 35, relating to the assessment of 
property and providing for an appeal 
from such assessment if the board of 
review shall decide that property 
claimed to be exempt is liable to be 
taxed, denies by implication the right 
to appeal from a decision of the board 
as to questions of excessive valuation, 
and limits the appeal to the single 
question of exemption. Baltica Ins. 
Co. v. Carr, 162 N.H. 178, 330 Ill. 608; 
Simmons Coal Co. y. Board of Review 
of Fulton County, 118 N.E. 753, 282 
Ill. 396; Sanitary Dist. of Chicago v. 
Board of Review of Will County, 101 


In some jurisdic- | 
tions the statute limits the appeal from the board on 
the question of exemption of the property.** 

From valuation.1* An appeal does not lie from the 
action of a reviewing board or officer in changing the 
valuation of property!® unless by statute*® such ap- 
peal is provided.*. Where an appeal under the stat- 
ute lies only from the question of exemption,”? it 
will not lie from the question of excessive valua- 
tion.2 Where the right of appeal is limited to those 
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Under 


membership, if 


N.E. 555, 258 Ill. 316; In re Maple- 
wood Coal Co., 72. N.E. 786, 213 Ill. 
283; Weber v. Baird, 70 N.E. 231, 
208 Ill. 209; In re Wilmerton, 68 N.E. 
1050, 206 Ill. 15; W. A. Havemeyer & 
Co. v. Cook County Board of Review, 
66 N.E. 1044, 202'I11. 446; Maxwell v. 
People, 59 N.E. 1101, 189 111. 546; Dut- 
ton v. Pike County Bd. of Review, 58 
N.E. 958, 188 Ill. 386; Keokuk, etc., 
Bridge Co. v. People, 56 N.H. 1049, 
185 Ill. 276. 

[b] In Pennsylvania an appeal un- 
der the act of April 19, 1889 (P. L. p 
37) will not lie where -it is claimed 
that church property was wholly ex- 
empt under the act of May 14, 1874 
(P. L. p 158). . Albert v. Board. of 
Revision, 22 A. 644, 189 Pa. 467. 

[ec] In Ontario the jurisdiction of 
the court of revision and the courts 
exercising the appellate jurisdiction 
therefrom is confined to the question 
of valuation, namely, whether or not 
the assessment is too high or too low; 
and whether or not the property is 
assessable is for the determination of 
the assessor alone, from which there 
is no appeal. International Bridge 
Co. v. Bridgeburg, 12 Ont.L. 314, 7 
Ont.W.R. 497; Toronto R. Co. v. 
Toronto, [1904] A.C. 809. - 

18. Jurisdiction of courts general- 
ly see infra § 1077. 

19. Ark.—Clay County v. Brown 
Lumber Co., 119 S.W. 251, 90 Ark. 


413. 

Ill.—Sanitary Dist. of Chicago v. 
Board of Review of Will County, 101 
N.E. 555, 258 Ill. 316. 

Md.—Chesapeake & Potomac Tele- 
phone Co. of Baltimore v. Board of 
Say, Com’rs, 81 A. 520, 116 Md. 


Tenn.—Tomlinson v. Board of 
Equalization, 12 S.W. 414, 88 Tenn. 1 
6 L.R.A. 207. i 

We eae re mice Timber Assess- 
ment in Jefferson County, 2 f 
153 Wash. 133. eee ef 

20. See statutory provisions. 

21. Ex parte State, 83 So. 334, 203 
Ala. 444; Darnell y. Johnston, 68 So. 
780, 109 Miss. 570. 

[a] Words “revaluation” and “re- 
assessments” are used interchange- 
ably in Acts (1915) p 386, and a tax- 
payer may appeal from the action of 
SAR one Lis ta in increasing the valu- 
ation of his property. Ex parte 
83 So. 334, 203 Ala. 444, > Ras 

{b] In Maryland if a state tax 
commission places a valuation on 
property in a capricious, whimsical, or 
unwarrantable way, its action is re- 
viewable as a matter of law. Susque- 
hanna Power Co. vy. State Tax Com- 
mission, 151 A. 29, 159 Md. 334 [aff 
51 S.Ct. 434]. 

[c] In Pennsylvania (1) under the 


act or April £9) 1889 Cealienn iS t)cca: 


property owner aggrieved may appeal 
from the board of revision to the 
court of common pleas where he al- 
leges his property is assessed too 


ng 
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whose property was fixed by the board, the board’s 
mere approval without raising or lowering the valua- 
tion is sufficient to give the taxpayer an appeal.** 
From what board. An appeal lies to review the de- 
cision of only such boards as are designated by the 
statute.25 Although two boards may have the same 


they are separate and distinct 


bodies,2® an appeal lies only from the board desig- 
nated by statute.?7 
board aeting in different capacities, an appeal given 
to one applies to the other.?§ ; 

[§ 1057] (3) On Certiorari or Writ of Review. 
Where the decision of a reviewing board or officer in 
reviewing an assessment is judicial in its nature, 
certiorari is a proper remedy;?° but, under general 
rules,?° the writ will not lie to review decisions of 
boards or officers acting in ministerial, executive, or 


If the statute contemplates one 


high. Appeal of Drake, 81 A. 891, 233 
Pa, 8; Dunn’s Appeal, 21 Pa.Dist. 
665; In re Irwin “Basin Coal Lands, 
17 Pa.Dist. 825; Com. v. Hanna, 17 
Pa.Dist. 308; Mattern v. Com’rs., 17 
Pa.Dist. 15; Harrison’s Appeal, 17 Pa. 
Dist. 15; In re Cambridge Springs 
Co.’s App.,- 8 /Pa.Dist. 55. (2), There 
is no provision by. which an appeal 
to the court may be taken from an 
assessment which is too low. Mineral 
R. & Mining Co. v. Northumberland 
County Com’rs, 88 A. 496, 241 Pa. 339; 


‘Mineral Railroad & Mining Company 


v. Northumberland County Commis- 
sioners, 78 A. 991, 229 Pa. 436; In re 
Irwin Basin Coal Lands, 17 Pa.Dist. 
825; Com. v. Hanna, 17 Pa.Dist. 308; 
Drake v. Northampton County, 14 Pa. 
Dist. 688. 

22. See supra this section. _ 

23. Sanitary Dist. of Chicago v. 
Board of Review of Will County, 101 
N.E.. 555, 258 Ill. 316; In re Maple- 
wood Coal Co:, 72 N.H. 786, 213 Ill. 


283; Havemeyer & Co. vy. Cook County 


Bd. of Review, 66 N.E. 1044, 202 Ill. 
446; Maxwell v. People, 59 N.E. 1101, 
189 Ill. 546; Dutton v. Pike County 


‘Ba. of Review, 58 _N.E. 958, 188 Ill. 


386; Keokuk, etc., Bridge Co. v. Peo- 
ple, 56 N.E. 1049, 185 Ill. 276; In re 
Major, 24 N.E. 973, 134 Ill. 19. - 

24. Arizona Copper Co. v. State, 
130 Meena Tb ALIZe Oo urdiSin, oO os. Oibe 
937, 238 U.S. 611, 59 L.Ed. 1489], 

25.. General Custer Min.-Co. vy. Van 
Camp, 3 P. 22, 2 Idaho (Hasb.) 40. 

26. See supra § 1004. 

270) Sioux “City, ~etc.s-R. Co. wa 
Washington County, 3 Neb. 30; Atoka 
County v. Oklahoma State Bank, 161 
P. 1087, 62 Okl. 57; Buchanan v. 
Adams County, 46 P. 643, 15 Wash. 
699; Knapp v. King County, 46 P. 
1047, 15 Wash. 541; Olympia Water 
Works. v. Thurston County Bd. of 
Equalization, 44 P. 267, 14 Wash. 268. 

[a] In Idaho (1) under Comp. St. 
§§ 3339, 3340, 3512, an appeal yvrom 
board of county commissioners, sit- 
ting as a board of equalization, lies 
to the district court. First Nat. Bank 


v. Board of Com’rs of Latah County, ° 
232 P. 905, 40 Idaho 391. 


(2) Prior to 
the above statute no appeal would lie 
to the courts from the board of 
equalization. Blomquist v. Board of 
Com’rs of Bannock County, 137 P. 
174, 25 Idaho 284; Humbird Lumber 
Co. v. Morgan, 77 P. 433, 10 Idaho 327; 
Feltham vy. Washington County, 77 P. 
332, 10 Idaho 182; General Custer 
Min’ .Coy Val Vana @ ampere oy 22, 2 
Idaho (Hasb.) 40. 

28. Pierre Water Works Co. y. 
Hughes County, 37 N.W. 733, 5 Dak. 
145; Hughes Electric Co. v. Burleigh 
County, 207 N.W. 997, 53 N.D. 728; In 
re First Nat. Bank of Hillsboro, 146 


Bae 1064, 25 N.D. 635, L.R.A.1915¢C 


29. See supra § 1052. 
30. See Certiorari § 70. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


CS, Ore ee 
eo 
- , 5 


} 
i 


-§§ 1057-1058] 


segislative capacities.*+ The writ will not issue where 
the matter has passed beyond the control of the 
board and the court cannot direct a reeall.*2 Under 
general rules** the writ will issue to review the de- 
cision of a reviewing board or officer acting without, 
or in excess of its, jurisdiction,®+ or where they have 
erred in matters of law,?> or acted on erroneous 
principles.*® The writ is not appropriate, some- 


times by reason of statute,37 for the correction. of. 


mere errors or irregularities within the board’s ju- 
risdiction,** or for an abuse of discretion.?® Where 
it is the assessor’s duty to correct the assessment roll 
as ordered by the board,*® on his failure to do so 
the proper correction may be ordered in a certiorari 
proceeding.*1 ee 

From valuation.‘2. In the absence of statutory au- 
thority the writ does not lie from the board on a 
question of valuation*® unless it has acted without, 
or in excess of its, jurisdiction,** or arbitrarily,*® 
or has erred in matters of law in increasing or sus- 
taining a valuation.*® | 

[§ 1058] e. Right of Review*7—(1) In General. 
No appeal or further appeal lies from a reviewing 


831. Beaverton Tp. v. Lord, 209 N. 
W. 122, 235 Mich. 261; People ex rel. 


TAXATION 


745; Woodbury County v. Talley, 129 
N.W. 967, 153 Iowa 28; 


Pf6I Crd] 1839 
board or officer unless authorized by statute.t® Since 
the right of appeal is statutory, the rights and status 
of the parties must be measured by its terms.*® 
The right of a taxpayer to appeal cannot be denied 
because the records of the board®® are irregular,>4 
or because the board neglects to act after proper 
application,®? or because the board. dismisses the 
complaint and orders a new assessment.5? While 
certiorari is a proper remedy to review judicial acts 
of reviewing boards and officers,>4 under general 
rules®® issuance of the writ is’ discretionary,°* and 
should not issue where effective relief cannot be 
given.°* The court will not review on certiorari the 
action of .a state board.in dismissing an appeal from 
a county board where the action appealed from was 
consented to by the petitioner.58 The writ should not 
issue to quash an order of an inferior court reducing 
an increase by a board where it does not appear that 
such relief was not proper.®® A person is not to be 
denied relief because the board fails to reduce the 
assessment on other property,®® or because other 
taxpayers have failed to demand relief.®1 

Failure to file list. While the right of appeal has 


North Jersey Street Railway Co., 53 


Conover v.}| A. 219, 68 N.J.Law 486; Elizabeth v. 


Consolidated Water Co. of Suburban, 
. ¥., v. Barrett, 123 N.Y.S. 421, 68 
Misc. 59. ? 
32. State v. State Board of Equali- 
zation, 248 P..793, 140 Wash. 243 [foll 
248°P. 794, 140 Wash. 701]. 

83. See Certiorari § 27 et seq. 

34 Iowa.—Remey v. Burlington 
Bd. of Equalization, 45 N.W. 899, 80 
Iowa 470; Royce v. Jenney, 50 Iowa 
676. 

Mo.—State ex rel. Van Raalte v. 
Board of Equalization of City of St. 
Louis, 165 S.W. 1047, 256 Mo. 455; 
Ward v. Board of Equalization of 
Gentry County, 36 S.W. 648, 135 Mo. 
309; State vy. Springer, 35 S.W. 589, 
134 Mo. 212. 

N.J.—Reese v. Sherrer, 10 A. 286, 
49 N.J.Law 610. 

Tenn.—State v. Dixie Portland 
Cement Co., 267 S.W. 595, 151 Tenn. 
53; Smoky Mountain Land, etc., Co. 
v. Lattimore, 105 S.W. 1028, 119 Tenn. 
620; Tomlinson v. Board of Equaliza- 
tion, 12 S.W. 414, 88 Tenn. 1, 6 L.R.A. 
207. 

Vt.—City of St. Albans v. Avery, 
114 A. 31, 95 Vt. 249 [cert den 42 S.Ct. 
41, 257 U.S. 640, 66 L.Ed. 411, and er- 
ror dism 42 S.Ct. 54, 257 U.S. 666, 
66 L.Ed. 425]. 

Wis:—Milwaukee Iron Co. v. Schu- 
bel, 29 Wis. 444, 9 Am.R. 591. 

But see State v. Twin Lakes, 87 N. 
W. 925, 84 Minn. 374 (certiorari will 
not lie to review the action of a board 
in a matter of which it had no juris- 
diction). 

[a] Statutory writ of review (see 
Certiorari § 23) (1) lies to a reviewing 
board or officer only where the board 
or officer has exceeded its or his ju- 
risdiction or exercised its or his func- 
tions illegally (Nehalem Packing Co. 
vy. Tillamook County, 105 P. 901, 55 
Or. 226; Elmore Packing Co. v. Tilla- 
mook County, 105 P. 898, 55 Or. 218), 
(2) and does not lie to review the 
question of valuation (Nehalem 
Packing Co. v.. Tillamook County, 
supra; Elmore Packing Co. v. Tilla- 
mook County, supra; Oregon Coal 
Company v. Coos Bay, 47 P. 851, 30 

3 OBS P 
as. A Vnecler v. Waldo County, 33 
A. 983, 88 Me.174; Chicopee v. Hamp- 
den County, 16 Gray (Mass.); 38; 
Gibbs v. Hampden County, 19 Pick. 
(Mass.) 298. 

36. Newburyport v. Essex County, 
12 Metc. (Mass.) 211. a 

37. See statutory provisions. 

38. Central Pac. R. Co. v. Placer 
County Bd. of Equalization, 46 Cal. 
667; Murphy v. Lincoln County Bd. 
of Equalization, 59 P. 715, 6 Idaho 


fof Millville, 


Honce, 46 N.J.Law 347. 

[a] Omitted property.—Woodbury 
County v. Talley, 129 N.W. 967, 153 
Iowa 28. 

39. State v. Ellis, 38 P. 1079, 15 
Mont. 224. 

Discretion of officials generally see 
Discretion § 2. 

; aed Mode of correction see supra 


41. Keck v. Keokuk County, - 37 
Iowa 547. 

42. Jurisdiction of courts general- 
ly see infra § 1077. 

43. Cal.—Spring Valley Water 
Works v. Schottler, 62 Cal. 69 [aff 4 S. 
Ct. -48,7 1107 W.S45347, 228) Te. d...4173.]% 
Central Pac. R. Co. v. Placer County 
Bd. of Equalization, 46 Cal. 667. .- 

Iowa.—Smith y. Jones County, 30 
Iowa 531. 

Minn.—State v. Minnesota Tax 
eb ange 160 N.W. 665, 135 Minn. 


Mont.—State v. Ellis, 38 P. 1079, 15 
Mont, 224. 

Tenn.—State v.. Dixie Portland 
Cement Co., 267 S.W. 595, 151 Tenn. 
53; Tomlinson v. Board of Equaliza- 
ae 12 S.W. 414, 88 Tenn. 1, 6 L.R.A, 
207. 

vVt.—City of St. Albans v. Avery, 
114 A. 31, 95 Vt. 249 [cert den 42 S.Ct. 
51, 257 U.S. 640, 66 L.Ed. 411, and er- 
ror dism 42 S.Ct. 54, 257 U.S. 666, 66 
L.Ed. 425]. 

Wis.—Walthers v. Jung, 183 N.W. 
986, 175 Wis. 58; State v. Williams, 
100 N.W. 1048, 123 Wis. 61; State v. 
Lewis, 95 N.W. 388, 118 Wis. 432. 

[a] In New Jersey.—(1) Under 
Pamph. L. (1918) p 870 § 512 and 
Pamph. L. (1903) p 418, the court may 
amend an assessment when satisfied 
that the value is too great and may 
reduce the same to the proper amount. 
Trustees of Stevens Institute of 
Technology v. State Board of Taxes 
and Assessment, 143 A. 356, 105 N.J. 
Law 99; Trenton & Mercer County 
Traction Corporation v. Mercer Coun- 
ty Board of Taxation, 105 A. 222, 92 N. 
J.Law 398 [rev 102 A. 361, 91 N.J.Law 
105}; Millville Gaslight Co. v. City 
86 A. 449, 84 N.J.Law 
409;* Royal Mfg. Co. v. Rahway, 67 
A. 940, 75 N.J.Law 416 (reviewing 
earlier legislation and cases); City 
of Paterson v. Baker, 139 A. 413, 5 
N.J.Mise. 1075. (2) Under the act of 
March 19, 1891 (Gen. St. p 3344), 
creating the state board of taxation, 
the decision of such board by the act 
was final and conclusive and on cer- 
tiorari the court could consider only 
whether there was any error of law 
in the board’s decision. Newark v. 


New Jersey Jockey Club, 44 A. 207, 
63 N.J.Law 515. (3) Under the act 
of March 26, 1852 (Gen. St. p 3390) 
if it appears to the court on certiorari 
that the amount or value of taxable 
property is too great the court can 
amend the assessment. Mechanics’ 
Nat. Bank v. Baker, 46 A. 586, 65 N.J. 
Law 113 [aff 65 N.J.Law 549, 48 A. 
582]; State v. Randolph, 25 N.J.Law 
427. See State v. Manning, 42 N.J. 
Law 163 (Act [1852] was not re- 
pealed by the act of April 11, 1866 § 
32). (4) Mere questions of valua- 
tion not founded on any error of law 
are no ground for the correction of an 
assessment prior to act of Mar. 26, 
1852. Conover v. Davis, 2 A. 667, 48 
N.J.Law 112; State v. Powers, 24 N. 
J.Law 406; Coles v. Platt, 24 N.J.Law 
108; State v. ‘Ross, 23 N.J.Law 517; 
State v. Quaife, 23 N.J.Law 89. 

44. State v. Springer, 35 S.W. 589, 
134 Mo. 212; State v. Sackett, 94 N.W. 
314, 117 Wis. 580. 

45. Milwaukee Iron Co. v. Schubel, 
29 Wis. 444, 9 Am.R. 591, 

46. Wheeler v. Waldo County, 33 
A. 983, 88 Me. 174. 

47. Generally see Appeal and Er- 
ror §§ 464-579; Certiorari § 14 et 
seq; Review, Writ of §§ 2-16. 

48. See supra § 1052. 

49. State v. Minnesota & Ontario 
Power Co., 141 N.W. 839, 121. Minn. 
421. 

See supra § 1045. ; 

51. Burns v. McNally, 57 N.W. 908, 
90 Iowa 432; In re Lehigh & Wilkes- 
Barre Coal Co.’s Assessment, 74 A, 65, 
225 Pa. 272. 

52. Burns v. McNally, 57 N.W. 908, 
90 Iowa 432. » ; 

58. Baird v. Rural Municipality of 
West Kildonan, (Man.) [1929].4 Dom. 
L.R. 306. 

54. See supra § 1052. 

55. See Certiorari §§ 78-87. 

56. Arkadelphia Milling Co. v. 
Clark County Board of Equalization, 
206,.S.W. 70, 186 Ark, 180; Birch v. 
Board of Sup’rs of Orange County, 
215 P. 908, 191 Cal. 235; State vy. 
Dixie Portland Cement Co., 267 S.W. 
595, 151 Tenn. 53. j 4 

57. In re Sisters of Charity, 15 B. 
C. 344 [appeal dism 44 Can.S.C, 29]. 

58. Borough of Kenilworth v. 
Board of Equalization of Taxes, 72 A. 
966, 78 N.J.Law 302 [aff 74 A, 480, 78 
N.J.Law 439]. ; 5 

59. Arkadelphia Milling Co. v. 
Clark County Board of Equalization, 
206 S.W. 70, 136 Ark. 180. 

60. State v. Stewart, 297 P. 476, 89 
Mont. 257. 

61. State v. Stewart, supra. 
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been denied where the taxpayer fails to furnish a 
list®? of his property and other necessary informa- 
tion,®? on certiorari a review may be had where 
an assessment is made for property not owned by 


the taxpayer.®* 
Estoppel or waiver. 


payment of the tax.®°° 


[§ 1059] (2) Existence of, or Recourse to, Other 
While in some eases an application to 
the reviewing board or officer is necessary in order 
to appeal from its decision,"! in some jurisdictions 
al taxpayer may appeal from an order of a board re- 


Remedies. 7° 


62. WNecessity of list see supra § 
63 


63. J. S. Hatcher & Co. v. Gosper 
County, 145 N.W. 993, 95 Neb. 543. 
64 Reese v. Sherrer, 10 A. 286, 49 
“N.J.Law 610. re 
65. See statutory provisions. 
Effect of payment generally see 
. Appeal and Error § 550 et seq. 
Chew v. Philadelphia, 14 Pa. 
In re Bell’s App., 11 Pa. 
Dist. 732; Washington County v. 
Pittsburgh Plate Glass Co., 35 Pa.Co, 
"673. 
Recovery of taxes paid see infra §§ 
1264-1273. 


.. 67%. Chew v. Philadelphia, 14 Pa. 
Dist. 168. 
68. Grenada Bank v. Town of 


Moorehead, 133 So. 666, 160 Miss. 163. 
69. State v. Leuch, 144 N.W. 1121, 
155 Wis. 499. 
70. Presentation and reservation 
before board or officer see infra § 1061. 
71. Dowling v. Webster County, 
134 N.W. 870, 154 Iowa 603; Murrow 
v. Heath, 125 N.W. 259, 146 Iowa 347; 
Marion v. National Loan & Invest- 
ment Co., 98 N.W. 488, 122 Iowa 629. 
[a] Omitted property.—Dowling v. 
Webster County, 134 N.W. 870, 154 
Iowa 603; Murrow v. Heath, 125 N, 
OW. 259, 146 Iowa 347. 
{b] In Mississippi—(1) Under L. 
(1920) ce 323 § 7 (Hemingway Code 
[1927] § 9406), providing that per- 
sons who fail to present objections 
in writing at the August meeting of 
the board shall be precluded from 
questioning the assessment after its 
final approval by the board, a taxpay- 
er who fails to make proper applica- 
tion is concluded by the assessment 
and may not appeal. Adams County 
y. Bank of Commerce in Liquidation, 
128 So. 110, 157 Miss. 249 [foll Board 
of Sup’rs of Adams County y. People’s 
Savings Bank in Liquidation, 128 So. 
111). (2) Under Code (1906) § 81 
(Hemingway Code § 61) providing 
“any person aggrieved by the decision 
,of the board of supervisors .. . 
may appeal -” a person whose 
assessment has been increased by the 
board need not object to the action 
of the board in order to appeal. Code 
(1906) § 4296 (Hemingway Code 
[1917] § 6930) providing for filing 
of objections with the board deals 
only with the assessment roll as re- 
turned by the assessor. Louis Cohn 
& Bros, v. Lincoln County, 81 So. 492, 
119 Miss. 718. (3) In taking an ap- 
peal under L. (1918) ¢ 120, giving the 
attorney general the right to appeal 
from assessments, it is not necessary 
for the attorney general to file objec- 
tions to the assessment before the 
board of supervisors as the provision 
with reference to filing objections 
only applies to persons, taxpayers 
and not to the state. Robinson Lana 
& Lumber Co. v. Roberson, 89 So. 160, 
126 Miss. 535. 


—— 


Where statutes contemplate 
an appeal prior to the payment of the tax,®° a volun- 
tary payment of the tax waives the right to an ap- 
peal,®® notwithstanding the appeal does not prevent 
the collection of the tax.°7 A payment under protest 
does not prevent the prosecution of an appea 
right to a writ of certiorari is waived by a voluntary 
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The 
peal.®° 


adequate. ®1 


72. See cases infra this note. 

[a] In Nebraska, under Comp. St. 
(1907) ce 77 § 124, providing for ap- 
peals to district court from any action 
of the county board, a taxpayer may 
appeal from an order of the board re- 
ducing another taxpayer’s assessment 
without filing objections before the 
board. In re Bankers’ Life Ins. Co., 
128 N.W. 661, 88 Neb. 43; State v. 
Drexel, 107 N.W. 110, 75 Neb. 751. 

73. Hughes Electric Co. v. Bur- 
pleh County, 207 N.W. 997, 53 N.D. 
728. 

{a] Estoppel.—That a railroad dis- 
missed a complaint that lands of a 
township were assessed too low did 
not estop it to deny that relative val- 
uations of its bridge and other prop- 
erty of the township were proper. 
Iowa Cent. Ry. Co. v. Board of Re- 
view of Eliot Tp., Louisa County, 157 
N.W. 731, 176 Iowa 131. 

74. See Certiorari § 53 et seq. 


75. See infra §§ 1108, 1104. 
76. See statutory provisions. 
77. Ferguson vy. Board of Review, 


93 N.W. 352, 119 Iowa 338; State v. 
Minnesota Tax Commission, 160 N. 
W. 665, 135 Minn, 282; State v. Twin 
Lakes, 87 N.W. 925, 84.Minn. 374; 
State v. Washoe County, 14 Nev. 140. 

[a] Defense in suit for collection. 
—If the board acts without jurisdic- 
tion in raising an assessment, that is 
a good defense pro tanto in any suit 
for the tax and certiorari does not 
es State v. Washoe County, 14 Nev. 
140. 

{[b] Liability of collector.—The 
fact that the assessment is void, ren- 
dering the collector liable in an at- 
tempt to enforce its collection, does 
not prevent a review by certiorari. 
State v. Dowling, 50 Mo. 134. 

78. Pulaski County Bd. of Equali- 
zation Cases, 6 S.W. 1, 49 Ark. 518; 
Ferguson y. Board of Review, 93 N.W. 
352, 119 Iowa 338; Berryhill v. Car- 
ter, 185 P. 93, 76 Okl. 248. 

[a] Original certiorari to review 
judgment of inferior court on an ap- 
peal from a reviewing board will not 
lie where there exists a remedy by 
appeal. Ex p. Howard-Harrison Iron 
Co., 30 So. 400, 130 Ala. 185. 

[b] Statutory writ of review (see 
Certiorari § 23) will not lie where 
there is a remedy by appeal. Rogers 
v. Hayes, 32 P. 259, 8 Idaho 597; State 
v. Superior Court of Washington for 


Thurston County, 258 P. 477, 144 
Wash. 701; In re Assessment of 
Metropolitan Bldg. Co., 258 P. 473, 


144 Wash. 469. é 

792. Remey v. Burlington Bd. of 
Equalization, 45 N.W. 899, 80 Iowa 
470; Royce v. Jenney, 50 Iowa 676. 

80. Nehalem Packing Co. v. Tilla- 
mook County, 105 P. 901, 55 Or. 226; 
Elmore Packing Co. v. Tillamook 
County, 105 P. 898, 55 Or. 218 (in both 
cases, Statutory writ of review). 

81. Birch v. Board of Sup’rs of 


[§ 1060] (3) Persons Entitled.*? 
of appeal is entirely statutory,®? only those per- 
sons designated by statute®* are entitled to an ap- 
peal®® or further appeal.°® The members of a board 
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ducing the assessment of another without filing ob- 
jections before the board.*? 
missal without prejudice in a former action does not - 
preclude an appeal.?* 

On certiorari or writ of review. 
rules?* certiorari to review an assessment*® or de- 
cision of a reviewing board or officer will not lie, 
sometimes by reason of statute,*° where another ade- 
quate remedy exists,77 as by appeal,’® unless the 
board acted in excess of its jurisdiction,’® or un- 
less the right to the writ is concurrent with an ap- 
Theexistence of another remedy will not 
preclude certiorari where such other remedy is in- 


A judgment of dis- 


Under general 


Since the right 


apenke County, 215 P. 903, 191 Cal. 
205. 


[a] Recovery of tax paid.—Rem- 
edy under Pol. Code § 3819 to recover 
the tax paid was inadequate because 
petitioner was not entitled to recover 
interest on the increased tax. Birch 
v. Board of Sup’rs of Orange County, 
215 P. 908, 191 Cal. 235. 

82. Parties see infra § 1066. 

83. See supra § 1052. 

84 See statutory provisions. 

85. Woodbury County v. Talley, 
129 N.W. 967, 153 Iowa 28; In re 
Woodbury County, 105 N.W. 1023, 129 
Iowa 588; Cossar v. Klein, 36. S.W. 
(2d) 833, 287 Ky. 555; Cossar v. Klein, 
14 S.W.(2d) 160, 227 Ky. 768; Grigs- 
by v. Minnehaha County, 62 N.W. 105, 
6 S.D. 492; Mackin v. Taylor County 
Ct., 18 S.H. 632, 38 W.Va. 338. 

[a] Assessor (1) may appeal as an 
individual from decision of board of 
revision increasing assessment made 
by him, although heis prohibited from 
appealing in his official capacity. In 
re Bleeker’s Tax Appeal, 2 Pa.Dist.& 
Co. 773. (2) Under an assessment act 
(Rev. St. c 224 § 75) allowing an ap- 
peal from the court of revision with- 
out mentioning tthe parties entitled 
an appeal may not be taken by the as- 
sessor as such, or as a ratepayer, but 
must be by the corporation itself. 
ye British Mortg. Loan Co., 29 Ont. 

[b] Lessee as “taxpayer.’,—A les- 
see who has covenanted to pay taxes 
on the premises is not a “taxpayer” 
who is entitled as such to appeal un- 
der the act of March 14, 1865 (P. L. p 
320). Commonwealth vy. Board of Re- ~ 
vision, 3 Pa.Dist.&Co. 283. 

[c] State revenue agent is a “par- 
ty” to the proceeding for the collec- 
tion of back-assessed taxes provided 
by Acts (1894) ¢ 34, within the mean- 
ing of § 3 of the act, providing that, 
when any person has escaped taxa- 
tion, said agent shall causé such per- 
son to be assessed, and that an ap- 
peal may be taken “by either party.” 
pry ia v. Kuhn, 16 So. 598, 72 Miss. 

86. See case infra this note, 

[a] In Iowa, under McClain Code 
§ 4392, giving the supreme court ap- 
pellate jurisdiction over judgments of 
courts of record in special proceed- 
ings, an appeal will lie to the supreme 
court by a city, or its board of equal- 
ization in its behalf, from a judgment 
of the district court canceling an as- 
sessment rendered on appeal from 
the board of equalization under § 
1312, giving parties aggrieved by as- 
sessments the right to appeal from 


'the board of equalization, although 


the city or board had no right in the 
first instance to appeal to the circuit 
court. Farmers’ Loan & Trust Co. v. 
ig of Newton, 66 N.W. 784, 97 lowa 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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of supervisors are county officers’? within a statute 
allowing an appeal.*® The legislature may authorize 
an appeal by taxpayers and deny the right to the 
state,*® and no appeal lies in favor of the state?° 
unless by statute®! such appeal®? or further appeal?* 
is provided. Under some statutes a taxpayer may 
appeal from an order of the board reducing the as- 
sessment of another.°* An appeal from an assess- 
ment of omitted property by a county attorney as 
representative of the county may be further ap- 
pealed without express statutory direction,®® and the 
fact that the state is not mentioned as an appellant,?* 
or an unnecessary party is added®’ is not fatal to 
the appeal. 

Persons aggrieved.°* Under statutes so provid- 
ing®® an appeal to the courts may be taken by per- 
sons aggrieved by the action of a reviewing board 
or officer.1 Persons aggrieved are those directly in- 
terested and whose pecuniary interests are or may 
be affected.2 A person is aggrieved where the board 
erroneously refuses to reduce the assessor’s valua- 
tion.? A person may be aggrieved by the omission 
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of the taxing officers to assess the property of others 
or by an undervaluation thereof. The term has 


been held to include a lessee under a covenant to 


pay taxes.° Where the statute confines an appeal 
to an aggrieved person, he may not assume to act 
for others.°® 

On certiorari. Under general rules’ it is neces- 
sary to warrant the issuance of a writ of certiorari 
to review the action of a reviewing hoard or officer 
that the petitioner have sufficient interest® and that 
injury has resulted from the board’s decision,°® 

On petition in error’? a party cannot be heard to 
complain of an increase in assessment where he ad- 
mits the valuation is a small percentage of its actual 
value.*+ : 

[§ 1061] f. Presentation and Reservation before 
Board or Officer of Grounds of Review. Under 
general rules,!? sometimes by reason of statute,t® 
questions not raised and properly preserved for re- 
view before the reviewing board or officer will not 
be considered on a review by appeal'‘ or certiora- 


87.. County officers see Counties § 


88. In re Assessment of Farmers’ 
Loan & Trust Co. of Sioux City, 136 
. 548, 155 Iowa 536. 

» State v. Ide Cotton Mills, 57 
So. 481, 175 Ala.-530. 

90. See cases infra this note. 

[a] In Alabama Code (1907) § 
2252, authorizing tax commissioners 
and taxpayers to appeal from orders 
of a county commissioners’ .court, 
was repealed by Acts March 31, 1911 
(Acts [1911] pp 159-191), authoriz- 
ing appeal by taxpayers, so that the 
state has no right of appeal there- 
from. State Tax Commission _ v. 
Bailey & Howard, 60 So. 913, 179 Ala. 
620; State v. Ide Cotton Mills, 57 So. 
481, 175 Ala. 538. 

Appeal by state generall see 
States § 502. . 

91. See statutory provisions. 

92. See case infra this note. 

{a] In Mississippi L. (1918) ¢ 
120, giving the attorney general the 
right to appeal from assessments, 
was not repealed by L. (1918) c 135, 
as amended by L. (1920) ¢ 323. Rob- 
inson Land & Lumber Co. v. Rober- 
son, 89 So. 160, 126 Miss. 535. 

93. See cases infra this note. 

[a] Im Kentucky, (1) under Acts 
(1917) ¢c 1 § 32, the right of appeal to 
the state, county, or taxing district 
from the action of the board of su- 
pervisors with reference to property 
jisted for taxation, may be exercised 
by the taxing authority from the 
judgment of the quarterly and circuit 
courts, although the property owner 
alone appealed from the judgment of 
the board of supervisors. Edmonson 
County Board of Sup’rs v. Vincent, 
211 S.W. 195, 184 Ky. 77. (2) Prior to 
the above enactment the state could 
not appeal from the judgment of the 
quarterly court. Commonwealth y. 
Big Sandy Co., 159 S.W. 956, 155 Ky. 
412 


94. See cases infra this note. 

[a] In Nebraska, under Comp. St. 
(1907) c 77 § 124, providing for ap- 
peals to a district court from any ac- 
tion of the county board without enu- 
merating the persons entitled to ap- 
peal, a taxpayer may appeal from an 
order of the county board reducing 
another taxpayer’S assessment as 
such appellant is adversely affected 
although he did not file objections be- 
fore the board. In re Bankers’ Life 
Ins. Co., 128 N.W. 661, 88 Neb. 43; 
State v. Drexel, 107 N.W. 110, 75 Neb. 
W51. 

95. Hoffmeyer v. Partridge, 249 P. 
401, 119 Okl. 216; In re Evans, 175 P. 
510, 71 Okl. 87 [overr Cleveland Coun- 
ty v. Johnson, 157 P. 1035, 59 Okl, 77 
(where it was held that the county 


“see supra § 1008; 


was not a proper party)]; Kramer v. 
Gypsy Oil Co., 173 P. 802, 68 Okl. 212. 

96. Hoffmeyer v. Partridge, 249 P. 
401, 119 Okl. 216; In re Evans, 175 P. 
510, 71 Okl. 87; Kramer v. Gypsy Oil 
Co., 173 P. 802, 68 Okl. 212. 

97. Hoffmeyer vy. Partridge, 249 P. 
401, 119 OkKl. 216; In re Evans, 175 P. 
510, 71 OkKl. 87; Kramer v. Gypsy Oil 
Co., 173 P. 802, 68 Okl. 212. 

98 Persons aggrieved generally 
U infra §§ 1093, 1105; 
Aggrieved 2 C.J. p 9738 text and note 
29 et seq; Appeal and Error §§ 491— 
497; Certiorari § 100. 

99. See statutory provisions. 

1. Ives v. Goshen, 32 A. 982, 65 
Conn. 456; Sowers v, First Nat. Bank, 
213 P. 876, 89 Okly 160; Grigsby v. 
Ane bala County, 62 N.W. 105, 6 S. 

. 492. 

2. In re Muskogee Gas & Electric 
Co., 201 P. 358, 83 Okl. 167; In re Bos- 
ton Store, 157 P. 746, 53 Okl. 565; 
In re Stewart Bros., 155 P. 1124, 53 
Okl. 153. 

[a] County attorney is not au- 
thorized to prosecute an appeal from 
an order of the state board of equal- 
ization dismissing his petition seeking 
an increase in the assessed valuation 
of a public service corporation, and 
praying assessment of certain alleged 
omitted property thereof. In re Mus- 
kogee Gas & Electric Co., 201 P. 358, 
83 Okl. 167. 

{b] “ax ferret has no such inter- 
est in proceeding to discover prop- 
erty not listed and assessed for taxa- 
tion as to authorize him to appeal 
from final order of county treasurer 
to county court. In re Muskogee Gas 
& Electric Co., 201 P. 358, 83 Okl. 
167; In re Boston Store, 157 P. 746, 
53 Okl. 565; In re Stewart Bros., 
(Okl1,) 155 PB. 1124. 

3. Underwood Typewriter Co. v. 
City of Hartford, 122A.’ 91;°99-Conn. 
329. ; 

4. Foote v. Town of Branford, 146 

A. 723, 109 Conn. 358. 
“ 5. Chapman Bros. v. Board of Re- 
view of City of. Des Moines, (lowa) 
228 N.W. 28. But see Com. v. Board 
of Revision, 3 Pa.Dist.&Co. 283 (such 
lessee is not a “taxpayer” within stat- 
ute allowing appeal). 

6. Cossar v. Klein, 36 S.W.(2d) 833, 
237 Ky. 555; Cossar v. Klein, 14 S.W. 
(2d) 160, 227 Ky. 768. 

[a] Stockholder, as taxpayer, had 
no right to appeal on behalf of other 
stockholders from an action of the 
board of supervisors. Cossar_ v. 
Klein, 36 S.W.(2d) 888, 287 Ky. 555; 
Cossar v. Klein, 14 S.W.(2d) 160, 227 
Ky. 768. ‘ 

7. See Certiorari § 100. 

“8. See case infra this note. 

[a] Bank.—Under St. (1911) § 


1057a, permitting the enforcement of 
taxes on bank stock by levy and sale, 
and § 1057b, authorizing the bank to 
pay the taxes on the stock, construed 
with § 1042, a bank had sufficient in- 
terest to sue to compel the deductien 
of the value ‘of bank buildings and- 
land on which they were situated 
from the gross amount of taxes as- 
sessed against the _ stock. Second 
Ward Savings Bank y. Leuch, 144 N. 
W. 1119, 155 Wis. 493. ‘ 

{[b] Every citizen and taxpayer 
has the right to bring certiorari to 
determine whether any board or offi- 
cer has performed his duties as the 
law requires. Orr y. State Bd. of 
Equalization, 28 P. 416, 3 Idaho 190. 

9. Winslow v. Kennebec County, 
37 Me. 561. 

10. See supra § 1052. 

11. Lexington Mill, .etc., Ca. v. 
Dawson County, 96 N.W. 62, 1 Neb. 
(Unoff.) 872. 

[a] Error to inferior court.— 
Where the board of review reduces 
the assessment of a certain corpora- 
tion, on its application, and another 
taxpayer appeals from this decision 
to the district court and’ obtains a 
judgment raising the assessment, the 
corporation is entitled to a writ of 
error to the district court. Van Camp 
v. Custer County, 2 P. 721, 2 Idaho. 
(Hasb.) 29, 33. : 

12. See Appeal and Error §§ 580— 
950; Certiorari §§ 3438-345; Review, 
Writ of § 20. 

13. See statutory provisions, 

14. Central Life Assur. Soe. v. City 
of Des Moines, (Iowa) 238 N.W. 535 
[den reh and mod 236 N.W. 426]; 
First Nat. Bank v. City of Council 
Bluffs, 161 N.W. 706, 182 Iowa 107; 
Barhydt v. Cross, 136 N.W. 525, 156° 
Iowa 271, 40 L.R.A.N.S. 986, Ann.Cas. 
1915C 792; Estherville First Nat. 
Bank v. Estherville, 112 N.W. 829, 136 
Iowa 203 [dism 30 S.Ct. 152, 215 U.S. 
341, 54 L.Ed. 223]; Gibson v. Cooley, 
105 N.W. 1011, 129 Iowa 529; Farm- 
ers’ Bank v. Fonda, 87 N.W. 724, 114 
Iowa 728; Adams County v. National 
Box Co., 88 So. 168, 125 Miss. 598; 
In re Buckhannon River Coal Co., 202 
N.W. 616, 113 Neb. 230; In re Reich- 
enbach Land & Loan Co., 179 N.W. 
1015, 105 Neb. 209; In re Assessment 
of State Bank of Nebraska, 146 N.W. 
1046, 95 Neb. 665; Reimers v. Mer- 
rick County, 118 N.W. 1138, 82 Neb. 
639; Blue Hill First Nat. Bank -y. 
Webster County, 110 N.W. 535, 77 
Neb. 813 [rev on other grounds 113 N. 
W. 190, 77 Neb. 815]; Nebraska Tel. 
Co. v. Hall County, 106 N.W. 471, 75 
Neb. 405: 

[a] Omitted property.—Gibson v. 
Cooley, 105 N.W. 1011, 129 Iowa 529; 
Farmers’ Bank v. Fonda, 87. N.W. 724, 
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ri.1° Where no particular form of objection is nee- 
essary'® as a basis for an appeal the objections be- 
fore the board or officer may be oral or in writing,!* 
and are sufficient if the party makes his grievance 
The objections need not ap- 
pear in the transcript?® filed on appeal,?° and it is 
sufficient if they appear in the’ notice of appeal.?1 
Where a taxpayer appears and objects before a tax 
ferret as directed by the county treasurer to contest 
an assessment of omitted property by the treasurer, 
the objections will be treated as made to the treas- 


known in any form.'§ 


urer.7?? 


’ [§ 1062] g. Proceedings for Review?*—(1) In 
General. The method and manner of taking an ap- 
peal from the board’s decision to a court is usually 
prescribed by statute?* and it is the duty of appel- 
lant to take such steps as are prescribed?® or which 
are all essential to get the appeal before the Gourt.?°® 
Tender or payment of the tax 
is not a condition precedent to the right of appeal?7 


Payment of tax. 


114 Iowa 728. 

[b] Striking new matter.—On ap- 
peal from an order of a board of 
equalization in the matter of assess- 
ment of property, the district court 
should strike from the pleadings all 
new matter not put in issue before 
the board. In re Assessment of 
State Bank of Nebraska, 146 N.W. 
1046, 95 Neb. 665. 

Qn appeal from assessment see in- 
fra § 1096. 

15. Peo. v. Arapahoe County, 59 P. 
733, 27 Colo. 86. 

[a] Statutory writ of review.—On 
a statutory writ of review (see Certi- 
orari § 28) the rule is the same. Ne- 
halem Packing Co. v. Tillamook Coun- 
ty, 105 P. 901, 55 Or. 226; Elmore 
Packing Co. v. Tillamook County, 105 
P.. 898, 55 Or, 218. 

. On certiorari to review assessment 
see infra § 1112. 

16. Complaint or application be- 
' fore board or officer see supra § 1035. 

17. Dowling v. Webster County, 
134 N.W. 870, 154 Iowa 603; Murrow 
v. Heath, 125 N.W. 259, 146 Iowa 347. 

[a] Omitted property.—Dowling v. 
Webster County, 134 N.W. 870, 154 
Iowa 603; Murrow v. Heath, 125°N.W, 
259, 146 Iowa 347. 

18. Iowa Nat. Bank vy. Stewart, 
(lowa) 232 N.W. 445 [foll Home Sav, 
Bank v. Stewart, (Iowa) 232 N.W. 471, 
and cert gr 51 S.Ct. 353]; Lunde v. 
Town of Slater, 171 N.W. 5, 185 Iowa 
605;. In re Assessment of Farmers’ 
Loan & Trust Co., 136 N.W. 543, 155 
Iowa 536; Schoonover vy. Petcina, 100 
N.W. 490, 126 Iowa 261; Mahkonsa 
Investment Co. v. City of Ft. Dodge, 
100 N.W. 517, 125 Towa 148; Burns-yv. 
McNally, 57 N.W. 908, 90 Iowa 432. 

{a] Omitted property.—Schoonovy- 
er v. Petcina, 100 N.W. 490, 126 Iowa 


261. 

[a] Objections are not too general 
where they are not more general than 
the notice. Murrow v. Heath, 125 N. 
W. 259, 146 Iowa 347. 

19. Necessity of transcript see in- 
fra § 1063. 

20. Dowling v. Webster County, 
134 N.W. 870, 154 Iowa 603. 

21. Moffit v. Fitzer, (Iowa) 141 N. 


W. 935. 

[a]. Omitted property.—Moffit v. 
Fitzer, (lowa) 141 N.W. 935. 

22. Moffit v. Fitzer, supra. 

23. Generally see Appeal and Er- 
ror §§ 1031-1365; Certiorari § 141 et 
seq; Review, Writ of §§ 22-38. 

Time of taking proceedings see su- 
pra § 1055. 

24. See statutory provisions. 

25. Midwestern Railway Co. v. 
City of Des Moines, 231 N.W. 459, 210 
Iowa 942; Sommerville vy. Board of 
Com’rs of Douglas County, 216 N.W. 
815,.116 Neb. 282 [aff 221 N.W. 433, 


For later cases, 
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of the transeript during the trial.*® 


\ 
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unless by statute?® such payment is required.?® 

[§ 1063] (2) Transcript. 
tion®® it is necessary”that a copy of the board’s ac- 
tion be filed with the proper officer.** 
absence of express statutory regulation it has been 
held proper and necessary to the disposition of the 
appeal that a transcript be filed.*? 
jurisdictions the filing of the transcript is not a ju- 
risdictional matter,?* in others such requirement is 


Under statutory direc- 


Even in the 
While in some 


The court may permit the filing 
Filing a copy 


of a notice of a proposed increase by the board*® 


117 Neb. 507]; Inire Sprankle Co., 
170 P, 1147, 69 Okl. 178. 

[a] In Arkansas, under Mansfield 
Dig. § 5687, providing for an appeal 


‘from the board of equalization to 


county court without setting out the 
steps to be taken, all that is neces- 
sary is to apply to the court for the 
correction of errors. Prairie County 
v. Matthews, 46 Ark, 383. 

26. Frost v. Oskaloosa Bd. of Re- 
view, 86 N.W. 213, 114 Iowa 103. 

27. Commonwealth ‘vy. Southern 
Pacs, Coy Ass oSWe abs LOo EN Yao On 
Tunica County v. Tate, 29 So. 74, 78 
Miss. 294. 

[a] Tender on conceded valuation. 
—Pending appeals by a corporation 
it could not tender the taxes on the 
conceded valuation to the _ sheriff 
where he had no authority to receive 
them until the property was duly as- 
sessed. Commonwealth v. Southern 
Pac. ‘Co., 183 S.W. 925,-169 Ky. 296. 

28. See statutory provisions. 

29. In re Sprankle Co., 170 P. 1147, 
69 Okl. 178. 

30. See statutory provisions. 

31. State v. Atkins, 29 So. 931, 129 
Ala. 138; Cain v. Magoffin County, 249 
S.W. 766, 198 Ky. 598; Dolese Bros, 
Co. v. Board of Com’rs of Comanche 
County, 2 P.(2d) 955, 151 Okl. 110. 

fa] Bill of exceptions.—Under 
Code Civ. Proc. § 311 (Cobbey St. 
Annot. [1903] § 1295), a bill of ex- 
ceptions of the proceedings had before 
a county board may be settled and 
approved by the presiding officer: of 
such board; but the general provi- 
sions of the section, limiting the time 
in which the bill may be allowed and 
providing for notice on the adverse 
party, must be complied with. Field 


v. Nebraska Tel. Co., 104 N.W. 932, 
74 Neb, 419. 
[b] In Minnesota, where.an appeal 


from a reassessment by the state tax 
commission was taken under L, (1909) 
e 294 § 3 (Rev. L. Suppl. [1909] § 
1038—54), by filing the prescribed no- 
tice of appeal with the county auditor, 
but he failed to certify, with copy of 
such notice, a copy of the reassess- 
ment appealed from, the only juris- 
diction of the district court was to 
order such copy to be filed or to dis- 
miss the appeal, but upon compliance 
with the former it should determine 
the appeal on its merits, notwith- 
Standing a judgment as on default 
after the notice of appeal, but before 
trial in the same proceeding and based 
upon the reassessment. State v. Min- 
nesota & Ontario Power Co., 141 N.W. 
839, 121 Minn. 421. : 

[ce] In Oregon, Lord L. § 3613, re- 
lating to the filing of so much of the 
record before’a board of equalization 
as 1S necessary, etc., applies to an ap- 
peal from an order raising an assess- 


does not comply with the statutory requirement of 
a certified copy of the board’s final action.*7 
the statute requires a certification under the hand 
of the clerk of the board, the certification cannot’ 
be shown by oral testimony.*§ 

[§ 1064] (3) Notice.*® 
the statutory requirement of notice of appeal*+ must 
‘be complied with.*? 


Where 


Under general. rules*® 


The service of the notice is a 


ment without a petition, and not to 
an appeal from an order refusing to 
reduce’ an assessment on petition. 
Northern Pac. Ry. Co. v. Clatsop 
County, 145 P. 271, 74 Or. 250. 

32. Murrow v. Heath, 125 N.W. 
259, 146 Iowa 347; Peterson v. Clar- 
ence Bd. of Review, 116 N.W. 818, 138 
Iowa 717; Marion v. National Loan 
& Investment Co., 98 N.W. 488, 122 
Iowa 629; Marion v. Cedar Rapids & 
M. C. Ry. Co., 94 N.W. 501, 120 Iowa 
259; Frost v. Oskaloosa Bd. of Re- 
view, 86 N.W. 2138, 114 Iowa 1038. 

{a] -Omitted property.—Murrow v. 
Heath, 125 N.W. 259, 146 Iowa 347. 

83. Morril v. Bentley, 126 N.W. 
155, 130 N.W. 734, 150 Iowa 677; Mur- 
row v. Heath, 125 N.W. 259, 146 Iowa 
347; Marion v. Cedar Rapids & M. C. 
Bye oe 94 N.W. 501, 120 Iowa 259. 

a 
Bentley, 126 N.W. 155, 180 N.W. 734, 
150 Iowa 677; Murrow v. Heath, 125 
N.W. 259; 146 Iowa 347. 

[b] All that is essential (1) to an 


|}appeal from an assessment is that the 


transcript thereof by the treasurer be 
officially authenticated by a certificate 
or agreement of parties, or the facts 
be admitted by demurrer of such body 
or official, or agreed on, so that it ap- 
pears that complaint or objection was 
made to the assessing body or Officer, 
and the decision. to be reviewed was 
made thereon. Morril v. Bentley, 126 
N.W. 155, 130 N.W. 734, 150 Iowa 677. 
(2) A copy of the treasurer’s written 
demand on the taxpayer introduced in 
evidence showing the amount of prop- 
erty omitted and the taxes due is 
sufficient. Murrow v. Heath, 125 N. 
W. 259, 146 Iowa 347. : 
84. Dolese Bros. Co. v. Board of 
Com’rs of Comanche County, 2 P.(2d) 
955, 151 Okl. 110. 2 
35. Kamrar _v. Webster’ City, 
(Iowa) 120 N.W. 120; Marion v. Ce- 
dar Rapids & M..C. Ry. Co., 94 N.w. 
501, 120 Iowa 259; State v. Empire 
ae daa 38 P.(2d) 1046, 152 Ok1, 


[a] Omitted “property.—State Vv. 
Cu ee oe 3 P.(2d) 1046, 152 


BP Notice of increase see supra § 
37. Cain v. Magoffin County, 249 


S.W. 766, 198 Ky. 598. 
38. Cain v. Magoffin County, 249 
S.W. 766, 198 Ky. 598. : 
39. Generally see Appeal and Error 
§§ 1317-1340; Certiorari § 163; No- 
aes 46 C.J. p 534; Review, Writ of § 


“Process” 50 C.J. p 432. 
40. 
| See statutory provisions. 


42. Midwestern Realty Co. v. Cit 
of Des Moines, 231 N.W. 459, 210 owes 


developments and changes in the law see Annotations, same title and section number, 


Omitted property.—Morril v. 


See Appeal and Error §§ 1317— 


‘ 
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jurisdictional matter.4® 

Sufficiency. 
ute has been held sufficient.+4 
dressed to the parties designated.*® 


not contain a recital that the taxpayer has appeared 
before the board and complained of an increase 
Proper service of the notice 


in his assessment.*¢ 
will not cure a defective notice.t7 

Service. 
parties specified.4® 
in the time designated.*? 


Waiver of defects. 


942; Peterson v. Clarence Bd. of Re- 
view, 116 N.W. 818, 138 Iowa Ti7; 
Sommerville v. Board of Com’rs of 
Douglas County, 216 N.W. 815, 116 
Neb. 282 [aff 221 N.W. 433, 117 Neb. 
507]; Dolese Bros. Co. v. Board of 
Com’rs of Comanche County, 2 P.(2d) 
955, 151 Okl. 110. 

43. Midwestern Realty Co. v. City 
of “Des Moines, 231 N.W. 459, 210 
Iowa 942; Murrow v. Heath, 125 N. 
W. 259, 146 Iowa 347; Peterson v. 
Clarence Bd. of Review, 116 N.W. 
818, 138 Iowa 717; Marion v. Cedar 
Rapids & M. C. Ry. Co., 94 N.W. 501, 
120 Iowa 259; German American Sav. 
Bank y. Burlington, 91 N.W. 829, 118 
Iowa 84; Sommerville v. Board of 
Com’rs of Douglas County, 216 N.W. 
815, 116 Neb. 282 [aff 221 N.W. 433, 
117 Neb. 507]; Dolese Bres. Co. v. 
Board of Com’rs of Comanche Coun- 
ty, 2.2.(2d). 955,151 Ole 110° 

[a] Omitted property.—Murrow v. 
Heath, 125 N.W. 259, 146 Iowa 347. 

44. State v. Minnesota & Ontario 
peek Co., 141 N.W. 839, 121 Minn. 

45. Farmers’ State Sav. Bank of 
Fairbank v. Town Council of Fair- 
bank, 202 N.W. 80, 199 Iowa 1275; In 
re Paving Assessments, 188 N.W. 780, 
193 Iowa 1234. 

[a] .By name.—Under Code (1924) 


os 7133, providing for written notice 


of appeals from board of review ‘to 
chairman or presiding officer of the 
board, a notice addressed ‘to the pre- 
siding officer of the board of review,” 
without naming him, is insufficient to 
give district court jurisdiction of the 
appeal, though actually served on the 
presiding ofticer. Midwestern Realty 
Co. v. City of Des Moines, 210 Iowa 
942, 231 N.W. 459; Farmers’ State 
Sav. Bank of Fairbank v. Town Coun- 
cil of Fairbank, 202 N.W. 80, 199 Iowa 
1275; In re Paving Assessments, 188 
N.W.. 780, 193 Iowa 1234. 

[b] Permanent presiding officer.— 
Notice of appeal from assessment is 
sufficient if addressed to and served 
on permanent presiding officer of re- 
viewing board. Midwestern Realty 
Co. v. City of Des Moines, 231 N.W. 
459, 210 Iowa 942; Frost v. Board of 
Review, 85 N.W. 770, 113 Iowa 547. 

46. Marion v. National Loan & Iny. 
Co., 98 N.W. 488, 122 lowa 629. j 

47. Midwestern Realty Co. v. City 
of Des Moines, 231 N.W. 459, 210 Iowa 
942: Farmers’ State Sav. Bank of 
Fairbank v. Town Council of Fair- 
bank, 202 N.W. 80, 199 Iowa 1275. 

48. State v. Superior Court of 
Washington for Thurston County, 258 
P. 477, 144 Wash. 701; In re Assess- 
ment of Metropolitan Bldg. Co., 258 
P. 473, 144 Wash, 369. 

[a] Notice to city of taxpayer’s 
appeal from the tax commission s 
assessment is unnecessary under L. 
(1925) p 38 § 7. State v. Superior 
Court of Washington for Thurston 
County, 258 P. 477, 144 Wash. 701; 
In re, Assessment of Metropolitan 


Substantial compliance with the stat- 
The notice must be ad- 


The notice need be served only on the 
The notice must be served with- 
1 Where the statute allow- 
ing an appeal within a certain number of days after 
the board’s adjournment does not prescribe the steps 
necessary to be taken, service of the notice within 
the time allowed for an appeal is sufficient.®° 

An appearance®! of appellee 
waives the defects in the form®? or 


TAXATION 


notice. 


The notice need 


serviee °3 of the 


Bldg. Co., 258 P. 473, 144 Wash. 369. 
[b]_ Notice to corporation as agent. 
—Under Acts 32d Gen. Assem, c 60 
§ 1, requiring that, on appeal to the 
district court by a municipality from 
the action of the board of review on 
complaint by it before said board re- 
specting the assessment of property, 
notice shall be served on the owner 
of the property concerning which 
complaint is made and an’ected there- 
by. or the person required to. return 
said property for taxation, it is 
enough to give notice to the corpora- 
tion, it, for the purpose of assessment 
for taxation and payment of the tax- 
es, being the agent of and represent- 
ing its stockholders, where the com- 
plaint is that, instead of a corporation 
being assessed for property under 
Code § 1318, which taxation it is pro- 
vided shall be in lieu of any tax on 
the corporate shares, the assessment 
should have been under § 1323, of the 
shares of stock of the corporation to 
its stockholders, in which case under 
§§ 1324 and 1325 it is the duty of the 
corporation to pay the taxes, with 
right over against its stockholders 
therefor. In re Sioux City Stockyards 
Co., 127 N.W. 1102, 149 Iowa 5... 

49. Peterson v. Clarence Bd. of 
Review, 116 N.W. 818, 138 Iowa 717; 
Reg. v. Lancashire Justices, 34 L.T. 
Rep.N.S. 124. And see In re Allan, 10 
Ont. 110; Scott v. Listowel, 12 Ont. 
Brevis 

[a] After transcript.—That 
county attorney’s notice of appeal 
from an order refusing to add omit- 
ted property to the tax rolls was not 
served until after transcript was filed 
in the county court, and was not filed 
with the county treasurer, did not de- 
feat the county court’s appellate ju- 
risdiction. In re Evans, 175 P. 510, 71 
Okl. 87. ; 

[b] Computation of time.—The 
three days allowed under Assessment 
Act of 1869 for service of notice of 
appeal is computed from the time of 
the decision of the case by the court 
of revision and not from the day the 
court closes. In re Downey, 8 Can.L. 
J.N-S. 198. 

[ec] Party directly or indirectly 
interested.—If appellant is a taxpay- 
er contesting the assessment of an- 
other he must serve the notice of ap- 
peal within ten days under Comp. St. 
(1922) § 866, but if appellant is con- 
testing his own assessment he must 
serve the notice within twenty days 
under Comp. St. (1922) § 865. Som- 
merville v. Board of Com’rs of Doug- 
las County, 221 N.W. 433, 117 Neb. 
507 [aff 216 N.W. 815, 116 Neb. 282]. 

50. Richards v. Rock Rapids, 33 N. 
W. 372, 72 Iowa 77. 

51. Appearance generally see Ap- 
pearances 4 C.J. p 1312. 

52. Chapman Bros. v. Board of 
Review of City of Des Moines, (Iowa) 
228 N.W. 28. } 

53. Richards v. Rock Rapids, 33 N. 
W. 372, 72 lowa 77. 


[§ 1065] (4) Bond or Other Security.*+ 
general rules®> an appeal bond or other security is 
not a necessary step in taking an appeal®® unless by 
statute’? such security is required.®8 
persons who come within the terms of the statute may 
be required to give the necessary security on an ap- 
peal®® or further appeal.®? 
sufficient in amount, the remedy, it has been held, 
is not to dismiss the appeal, but to require the bond 
to be made sufficient by amendment.®! 

[§ 1066] h. Parties.®2 
sometimes by reason of statute,** persons severally 
affected by a ruling of the board or officer may 
join as plaintiffs on an appeal,®® but a party who has 
no interest in the tax proceedings is not joined as 


the 
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Under © 
Only those 


Where the bond is in- 


Under general . rules,®* 


54. Generally see Appeal and Er- 
ror § 1140 et seq.; Certiorari §§ 177— 
197; Review, Writ of §§ 26-31. 

“Bonds” 9 C.J. p 1. 

55. See Appeal and Error § 1140 
et seq. : 

56. Marion v. Cedar Rapids, etc., 
R. Co., 94 N.W. 501, 120 Jowa 259; 
Ingersoll v. Des Moines, 46 Iowa 553. 

57. See statutory provisions. 

58. State:v. Donaldson, 96 So. 617, 
209 Ala. 400; Pain v. Brantford, 
Can.l.J.N.S. 261. 

[a] Conditional bond.——Under Acts 
(1919) p 317 § 108, requiring the tax- 
payer to give a bond conditioned to 
pay all costs on appeal from the court 
of county commissioners in a tax ad- 
justment proceeding, such bond need 
not provide unconditionally for pay- 
ment of costs in the event of the tax- 
payer’s success. State v. Page, 97 So. 
244, 19 Ala.App. 303. A 

[b]. Premature filing.—Under L. 
(¥920).¢ 323 § 10, a bond executed Oc- 
tober 6, and filed with\the clerk of 
the board of supervisors on October 
8, appealed the case from the board 
of supervisors in session from Octo- | 
ber 3 to October 11, and entering final 
judgment October 11 assessing land, 
so that dismissal: of appeal was er- 
ror. Moller-Vonderboom Lumber ‘Co. 
v. Board of Sup’rs of Attala County, 
103 So. 81, 138 Miss. 289. 

59. Adams v.. Kuhn, 16 So. 598, 72 
Miss. 276; Hamilton v. Exchange Nat. 
Bank of Muskogee, 242 P. 860, 114 Okl. 
30; Hamilton v. International Bank 
of Haskell, 242 P. 858, 114 Okl. 28. 

[a] State revenue agent is ex- 
empted from giving an appeal bond 
under Code (1892) § 4194, Adams v. 
Kuhn, 16 So. 598, 72 Miss. 276. 

[b] Omitted property.——Hamilton 
v. Exchange Nat. Bank of Muskogee, 
242 P. 860, 114 Okl. 30; Hamilton v. 
International Bank of Haskell, 242 P. 
858, 114 Okl. 28. , 

60. See case infra this note. 

[a] County.—While under Code 
(1907) § 2440 the state is exempt 
from taxation, the county when ap- 
pealing in its corporate independent 
capacity must give security for costs 
or a bond on appeal under Code (1907) 
§ 2872. State v. Page, 97 So. 244, 19 


Ala.App. 303. ; 

61. Bank of Oxford v. Board of 
Sup’rs 29 So. 
825, 79 Miss. 152. 


of Lafayette County, 

62. Generally see Appeal and Er- 
ror §§ 951-1030; Certiorari §§ 116- 
arid Parties 47 C.J. p1; Review, Writ 
of § 40. ; 

Persons entitled see supra § 1060. 

63. See Parties § 108 et seq. 

64. See statutory provisions. 

65. Barrett’s Appeal, 47 A. 243, 73 
Conn, 288. 

[a] Stockholders seeking a deduc- 
tion from the value of ttheir stock for 
taxation because of the company’s in- 
vestment of its capital stock in 
realty, which is taxed, may join in a 
single suit. Barrett’s Appeal, 47 A. 
248, 73 Conn. 288. 
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a proper party plaintiff on an appeal.*® On certiorari 
taxpayers may not join where they complain of sepa- 
rate and distinct assessments before the board.®7 

Parties defendant. Parties designated by statute®® 
must be made parties defendant on an appeal.®® In 
a proceeding by a taxpayer to have other property 
listed and assessed as omitted property by the 
board,*°® on appeal the owner of the omitted property 
is a necessary party.‘! On a writ of review to re- 
view the action of a county board the county and not 
the board has been held the proper party.7?, Under 
general rules*® on certiorari to review the decision 
of a reviewing board or officer the writ should be di- 
rected to the party who has the custody of the record 
sought to be removed.*4 

Additional parties. Under statutory authority the 
court may bring in such parties as are essential to 
the complete determination of the case.*> 

[§ 1067] i. Pleading.*® In the absence of statute 
on an appeal from the decision of a reviewing board 
or officer no pleadings are necessary.** Although no 
pleading on appeal from the board is required, the 
court in its discretion may allow pleadings to be 
filed.78 


TAXATION 


[§§ 1066-1068 


Sufficiency. Where a complaint or petition on ap- 
peal is required, it must be sufficient to state the 
particular grievance’tomplained‘of.7® Thus the com- 
plaint must be sufficient to allege that the assess- 
ment is unequal,®°° or that certain property has been 
omitted’! or undervalued.’? Under general rules** 
on an application for a writ of review the petition 
must state the facts required by statute to be al- 
leged,’* and the petition will be taken most strongly 
against the pleader.*® 

Return to writ of certiorari. In some jurisdictions 
on certiorari ‘to review the decision of a reviewing 
board or officer the return to the writ should include 
the record and decision of the board.®® 

Issues, proof, and variance. Under general rules*’ 


‘ where the sole ground of complaint on appeal is that 


the valuation was excessive, evidence that property 
of other taxpayers was assessed at a lower valuation 
is inadmissible,®® although such evidence is proper 
under an allegation of disproportionate assessment.*? 

[§ 1068] j. Trial De Novo. The legislature may 
authorize the court, on appeal from a reviewing board 
or officer, to try the case de novo,®® but, under gen- 
eral rules,®! unless a trial de novo is contemplated 


66. White v. Portland, 34 A. 1022, 
67 Conn. 272. 

[a] BRemainderman on a proceed- 
ing in the nature of appeal from the 
board of relief is not a proper party 
plaintiff to join with the life tenant 
who only is liable for the tax. White 
v. Portland, 34 A. 1022, 67 Conn. 272. 

67. Carter v. Cullman County 
Com’rs’ Ct., 80 Ala. 394. 

68. See statutory provisions. 

69. Montgomery v. Town of Bran- 
ford, 142 A. 574, 107 Conn. 697. 

[a] YQown is necessary party de- 
fendant in appeal from board of. re- 
lief under Gen. St. (1918) § 1240; Pub. 
Acts (1923) c 207. Montgomery v. 
Town of Branford, 142 A. 574, 107 
Conn. 697. 

70. Authority and power of board 
see supra §§ 1017-1019. 

' 71. Foote v. Town of Branford, 
146 A. 723, 109 Conn. 358. 

72. Oregon, etc., Sav. Bank v, Cat- 
lin, 15 P. 462, 15 Or. 342. 

See Certiorari § 220 et seq. 
State v. Howell, 24 N.J.Law 
519; State v. Thomas, 17 N.J.Law 
160; Milwaukee Iron Co. v. Schubel, 
29 Wis. 444. 

[a] Sax collector.—Where the col- 
lector of the township, at the time of 
the issuance of the writ, has the du- 
plicate in his hands as well as a war- 
rant for the collection of the taxes, 
the writ should be directed to that 
officer. State v. Sherrer, 10 A. 286, 
49 N.J.Law 610; State v. Howell, 24 
N.J.Law 519. 

-[b] SZown clerk.—Under L. (1868) 
¢ 130 § 28, making it the duty of the 
assessors to deliver their assessment 
rolls, as corrected by the board of 
review, with all sworn statements 
and valuations of personal property, 
to the clerk of the town, which latter 
records are to be “filed and. preserved 
by said clerk,” after such delivery to 
the town clerk the writ should be di- 
rected to him, and not to the board of 
review. Milwaukee Iron Co. v. Schu- 
bel, 29 Wis. 444. 

75. Foote v. Town of Branford, 146 

A. 728, 109 Conn. 358. 
' 76. Generally see Appeal and Er- 
ror § 1088 et seq.; Certiorari § 141 
et seq; Pleading 49 C.J. p1; Review, 
Writ of §§ 32, 47-51. 

77. Inre Seaman, 113 N.W. 354, 135 
~Jowa 543; Marion v. National Loan & 
Inv. Co., 98 N.W. 488, 122 Iowa 629. 

[a] Omitted property.—In re Sea- 
man, 113 N.W. 354, 1385 Iowa 543. 

[b] In Alabama on appeal from 
the commissioners’ court to the cir- 


For later cases, developments and 


cuit court in a tax assessment pro- 
ceeding, the state may file a com- 
plaint claiming a valuation in excess 
of that suggested by the tax commis- 
Sioner, or that returned by the tax- 
payer, or that found by the commis- 
sioners’ court. State v. Sloss-Sheffield 
tae etc., Co., 50 So. 366, 162 Ala. 


2 

[ec] In Colorado a complaint need 
not be filed in the district court under 
L. (1899) p 24 on appeal from a de- 
cision of the county board, and L. 
(1891) p 110, regulating appeals in 
general from decisions of the county 
board, is inapplicable. Arapahoe 
County v. Denver Union Water Co., 
76. P., 1060, 32 Colo. 382; Catron. v. 
paerlgee County, 33 P. 513, 18 Colo. 


78. Peterson v. Clarence Bd. of Re- 
view, 116 N.W. 818, 188 Iowa 717; 
Marion v. National Loan, etc., Co., 98 
N.W. 488, 122 Iowa 629; Farmers’ 
L. & T. Co. v. Newton, 66 N.W. 784, 
97 Iowa 502. 

79. [a] Allegations held sufficient. 
—On an appeal from action of board 
of relief, an application alleging that 
the board delegated a member to take 
a sick taxpayer’s examination at home 
was not defective for failing to al- 
lege that such action was official and 
by proper vote. Bugbee.v. Town of 
Putnam, 96 A. 955, 90 Conn. 154. 

80. [a] Allegations held insuffi- 
cient.—An allegation that supervisors 
could not assess stock at actual value 
because uniform valuation of prop- 
erty for year did not exceed seventy 
per cent is insufficient to afford relief 
under Const. § 171, as amended in 
1915; St. § 4019a10.. Siler v. Board 
of Sup’rs of Whitley County, 298 S.W. 
189, 221 Ky, 100. 

81. [a] Gack of more specific 
prayer is not a demurrable defect on 
an appeal from the board of relief 
denying a taxpayer’s petition to as- 
sess certain property of another. 
Foote v. Town of Branford, 146 A. 
723, 109 Conn. 358. 

[b] Demurrer to taxpayer’s com- 
plaint for assessment of. .additional 
property did not raise the question 


whether failure to join owner gave’ 


the owner immunity. Foote v. Town 
of Branford, 146 A. 723, 109 Conn. 358. 

82. [a] Allegations held sufficient 
to state a cause of action by.taxpayers 
that the property of another taxpay- 
er was undervalued. Carr vy. Louisi- 
ana Central Lumber Co., 68 So. 113 
136 La. 1025. : yay 

83. See Certiorari §§ 23, 142; Re- 


view, Writ of § 32. 4 

84. See case infra this note. 

[a] Recital in petition of inde- 
pendent facts cannot aid the record 
sought to be reviewed, as it must 
show the facts presented by the rec- 
ord from which the error appears. 
Nehalem Packing Co. v. Tillamook 
County, 105 P. 901, 55 Or. 226; Elmore 
Packing Co. v. Tillamook County, 105 
P8985055 Or. 218, nx 

[b] In Oregon, under Ballinger 
& C. Comp. St. § 596, the petition for 
a writ of review to the board of equal- 
ization must contain a statement of 
facts that, if true, will show prima 
facie that the lower court has acted 
without jurisdiction, or has exercised 
its functions erroneously. Nehalem 
Packing Co. v. Tillamook County, 105 
P. 901, 55 Or. 226; Elmore Packing 
Co. v. Tillamook County, 105 P. 898, 55 
Or. 218. 

85. Nehalem Packing Co. v. Tilla- 
mook County, .105 P. 901, 55 Or. 226; 
Elmore Packing Co. v. Tillamook 
County, 105 P. 898, 55 Or. 218. 

[a] Allegations held insufficient.— 
Under Ballinger & C. Comp. St. § 3046, 
as amended by L. (1907) p 488 § 11, 
providing that personal property in 
one’s possession as trustee shall be 
assessed to the person in possession, 
and § 3047, providing that goods, 
wares, and merchandise kept for sale 
in this state shall be taxable to the 
owner thereof, or to the’ corporation 
who shall have charge of or be in 
possession of them, a petition for writ 
of review to the board of equalization 
which alleges, without more, that. the 
assessor wrongfully assessed five 
thousand cases of salmon which 
plaintiff did not own, was insufficient. 
Nehalem Packing Co. v. Tillamook 
County, 105 P. 901, 55 Or. 226; Elmore 
Packing Co. v. Tillamook County, 105 
P. 898, 55 Or. 218. 

86. Lowell v. County Com’rs of 
Middlesex, 16 N.E. 8, 146 Mass. 402; 
Bancroft Training School v. Borough 
of Haddonfield, 82 A. 20, 82 N.J.Law 
192; Royal Mfg. Co. v. Rahway, 67 A. 
940, 75 N.J.Law. 416. f 

87. See Pleading § 1167 et seq. 

88. White v. Portland, 26 A. 342, 
63 Conn, 18; Pons v. Orleans Parish 
Bd. of Assessors, 43 So. 891, 118. La. 
1101; Lancaster County v. Brown, 
107 N.W. 576, 76 Neb. 286. 


89. White v. Portland, 26 A. 342, 63 
Conn, 18. 
90. Knox v. L. N. Dantzler Lumber 


Co., 114 So. 878, 148 Miss. 834. 


91. See Appeal and Error § 2646 
etiseq aay : 


f 4 


changes in the law see Annotations, same title and section number, 


4 


ee 


1 
vi 
| 
i 


EE a Ne ee ee ee ee 


§ 1068] 


by the statute,®* no such trial may be had.°? Under 
some statutes the trial court acts in the same ¢a- 
pacity on appeal as the board acts in passing upon 
the assessment made by the assessor.94 
being de novo, is referable to the original status with- 
out regard to the judgment of the board or officer.®® 
The court cannot try any issue not presented by the 
The court may, in a proper case, under 
statutory authority, require the production and in- 
spection of books and papers showing the value of 
A trial on an agreed statement of 
A directed verdict 
for a taxpayer is erroneous where there is evidence 


appeal.°¢ 


the property.®* 
facts is a trial on the merits.°§ 


that his property is undervalued.®® 


not bound to adopt the method of valuation used by 
the board, but any fair, reasonable basis will be suffi- 
cient if the result enlightens the court.t 


92. Ala.—State v. Donaldson, 96 
So. 617; State v. Brintle, 93 So. 429, 
207 Ala. 500; State v. Hall, 54 So. 560, 
172 Ala. 316; State v. Sloss-Sheffield 
Steel, etc., Co., 50 So. 366, 162 Ala. 
234; Birmingham Bldg. ete., Assoc. 
v. State, 25 So. 52, 120 Ala. 403; Sulli- 
van v. State, 20 So. 452, 110 Ala. 95. 

Colo.—People vy. Arapahoe County, 
59 P. 733, 27 Colo. 86. 

Idaho.—First Nat. Bank v. Board of 
Com’rs of Latah County, 232 P. 905, 
40 Idaho 391. 

Towa.—Iowa Nat. Bank v. Stewart, 
232 N.W. 445 [foll Home Sav. Bank 
v. Stewart. 232 N.W. 471, and cert er 
51 S.ct. 353]; In re Seaman, 113 N.W. 
354, 135 Iowa 543; Estherville First 
Nat. Bank v. Estherville, 112 N.W. 
829, 136 Iowa 203; Gibson v. Cooley, 
105 N.W. 1011, 129 Iowa 529;° Schoon- 
over v. Petcina, 100 N.W. 490, 126 
Iowa 261; Lyons v. Bd. of Equaliza- 
tion of City of Ottumwa, 70 N.W. 711, 
102 Iowa 1; First Nat. Bank of Albia 
v. City Council, 52 N.W. 334, 86 Iowa 
28; Grimes v. City of Burlington, 37 
N.W. 106, 74 Iowa 123; Davis v. Clin- 
ton, 8 N.W. 423, 55 Iowa 549. 

Miss.—Knox v. L. N. Dantzler Lum- 
ber Co., 114 So. 873, 148 Miss. 834; 
Robinson Land & Lumber Co. v. Rob- 
erson, 89 So. 160, 126 Miss. 535. 

Okl1.—In re Daniel’s Omitted Prop- 
erty, 235 P. 543, 108 Okl. 195; Kramer 
v. Gypsy Oil Co., 173 P. 802, 68 Okl. 
212; Central Light & Fuel Co. v. State 
Board of Equalization, 151 P. 1170, 
51 Okl. 407; Anderson v. Ritterbusch, 
98 P. 1002, 22 Okl. 761. 

Pa.—Appeal of Du Bois, 142 A. 134,. 
293 Pa. 186; Appeal of Pennsylvania 
Co. for Insurances on Lives and Grant- 
ing Annuities, 127 A. 441, 282 Pa. 69; 
In re Kemble’s Estate, 124 A. 694, 280 
Pa. 441; In re Thompson, 114 A. 774, 
271 Pa. 225; Lehigh Valley Coal Co. 
v. Northumberland County Com’rs, 95 
A. 712, 250 Pa. 515; Appeal of Penn- 
sylvania Stone Co., 84 A. 761, 236 Pa. 
97; Philadelphia & R. Coal & Iron Co. 
v. Northumberland County  Com’rs, 
79 A. 109, 229 Pa. 460; In re Lehigh & 
Wilkes-Barre Coal Co.’s Assessment, 
74 A. 65, 225 Pa. 272; Delaware, L. & 
W. R. Co.’s Tax Assessment, 73 A. 
429, 432, 224 Pa. 240, 248; Rockhill 
Iron, etc., Co. v. Fulton County, 53 A. 
530, 204 Pa. 44; Pringle’s Appeal, 6 
Kulp 625. 

B.C.—In re Mackenzie, 22 B.C. 15. 

[a] Omitted property.—(1) On ap- 
peal, the case is triable de novo. In 
re Daniel’s Omitted Property, 235 P. 
543, 108 Okl. 195; Kramer v. Gypsy 
Oil Co., 173 P. 802, 68 Okl. 212; Ander- 
son v. Ritterbusch, 98 P. 1002, 22 Okl. 
761. (2) An appeal to the district 
court from an assessment of omitted 
property may be tried as in equity, on 
depositions and other written evi- 
dence. Finn v. Winneshiek Dist. 
Court, 123 N.W. 1066, 145 Iowa 157; 
In re Seaman, 113 N.W. 354, 135 Iowa 
543; Gibson v. Cooley, 105 N.W. 1011, 
129 Iowa 529; Schoonover v. Petcina, 
100 N.W. 490, 126 Iowa 261; Grimes 


TAXATION 


The trial, 


On certiorari. 


The parties are 


Under gen- 


v. City of Burlington, 37 N.W. 106, 74 
Iowa 123. x 

[b] Preliminary to hearing appeal 
under the act of April 19, 1889, the 
court will not grant an order direct- 
ing appellant to permit county engi- 
neers to enter mines to determine the 
quality and quantity of coal. New 
York & Lehigh Coal Co.’s App., 24 Pa. 
Dist. 462, 43° Pa.Co: 15 

[c] Requests for findings of fact. 
—In tax assessment cases, the court 
should find all material facts, but is 
not required specifically to answer re- 
quests submitted. In re Kemble’s Es- 
tate, 124 A. 694, 280 Pa. 441. 

[d] Time of hearing.—(1) Appeal 
from an order of the board of equali-' 
zation increasing an assessment, au- 
thorized by Kirby Dig. § 7007, as 
amended by Acts (1911) pp 230, 231 §§ 
1, 2 must be heard and passed upon 
by the county court before the fourth 
Wednesday in October, under Acts 
(1911) p 232 § 4. Arkadelphia Mill- 
ing Co. v. Clark County Board of 
Equalization, 206 S.W. 70, 136 Ark. 
180. (2) Although complaints against 
an alleged excessive valuation or as- 
sessment of property must be made, 
under Kirby Dig. § 6998, at the term 
of court beginning on the first Mon- 
day in October next following the ses- 
sion of the board of equalization, the 
hearing may be_ continued. Clay 
County v. Brown Lumber Co., 119 S. 
W.. 251, 90 Ark. 413. (3) A county 
judge in appointing a .day subse- 
quent to the first day of August for 
hearing an appeal from a court of re- 
vision is not, under R. S. O. c 180 § 59 
subs 7, exceeding his jurisdiction. In 
re Ronald, 9 Ont.Pr. 232. 

[e] In Washington, in trying a tax 
contest de novo, under L. (1925) c 18, 
the superior court will hear only evi- 
dence showing whether the tax com- 
mission’s valuation was actually or 
constructively fraudulent. State v. 
Superior Court of Washington for 
Thurston County, 258 P. 477, 144 
Wash. 701; In re Assessment of Met- 
ropolitan Bldg. Co., 258 P. 473, 144 
Wash. 469. 

[f{] Hearing before several judg- 
es.—(1) Whether hearing should be 
before more than one judge in a coun- 
ty having more than one is a matter 
of convenience and practice. It is 
customary for a single judge to hear 
the case in the first instance, state his 
findings of fact and conclusions of 
law, and make such decree as he may 
deem proper. In re Lehigh & Wilkes- 
Barre Coal Co.’s Assessment, 74 A. 65, 
225 Pa. 272. (2) Findings of the re- 
viewing judge are not conclusive on 
his associates, and the court in banc 
may consider the evidence in all re- 
spects, the object of “exceptions” be- 
ing to point out errors of law and 
fact. In re Thompson, 114 A. 774, 
271 Pa, 226. 


93. State v. Woods, 111 S.E. 634, 90, 


W.Va. 288. 

94. State v. Hall, 54 So. 560, 172 
Ala, 36.5 State v..-Sloss-Sheffield 
Steel, etc. Co. 50 So. 366, 162, Ala. 
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eral rules,? in the absence of statute, on appeal from 
the decision of a reviewing board no right to trial 
by jury exists.? Where an appeal is tried by a jury, 
instructions should not be misleading.* 
the statute under which an appeal is taken does not 
authorize a reference or commission, such refer- 
ence is proper where the parties consent.® 
port is not conclusive on the court but merely serves 
as an aid to it in the determination of the case.® 


Although 


The re- 


Under general rules,” unless other- 


wise provided by statute, certiorari brings up the ree- 
ord alone, and there can be no trial de novo on 
reviewing the decision of a board or officer.® 

On petition in error. On error proceedings, a stat- 
utory provision that the court may call witnesses 
and consider other evidence is mandatory.® 


234; Davis v. City of Clinton, 8 N.W. 
423, 55 Towa 549; ‘Knox v. L. N. 
Dantzler Lumber Co., 114 So. 873, 148 
Miss. 834. 

95. State v. Brintle, 93 So. 429, 207 
Ala. 500; State v. Hall, 54 So. 560, 172 
Ala. 316; State v. Sloss-Sheffield Steel 
& Iron Co., 50 So. 366, 162 Ala. 234; 
Lyons v. Bd. of Equalization of City 
of Ottumwa, 70 N.W. 711, 102 Iowa 1. 

96. Des Moines Gas Co. v. Saver- 
ude, 180 N.W. 193, 190 Iowa 165; Ce- 
dar Rapids, etc., R. Co. v. Cedar Rap- 
ids, 76 N.W. 728, 106 Iowa 476; Brown 
v. Grand Junction, 39 N.W. 718, 75 
Iowa 488. 

97. Knox v. L. N. Dantzler Lumber 
Co., 114 So, 873, 148 Miss, 834. 

98. Board of Sup’rs of Jones Coun- 
ty v. Laurel Coca-Cola Bottling Co., 
(Miss.) 94 So. 449; Board of Sup’rs 
of Jones County vy. Laurel Mills, 94 
So. 448, 130 Miss. 454. 

99. Town of Union v. J. R. Buch- 
walter Lumber Co., 101 So. 561, 136 
Miss. 414. 

1. In re State Line & S. R. Co.’s 
Taxation, 107 A. 860, 264 Pa. 489. 

2. See Juries §§ 62, 79. 

3. Dunleith, etc., Bridge Co. v., Du- 
buque County, 8 N.W. 4438, 55 Iowa 
558; Davis v. Clinton, 8 N.W. 423, 55 
Iowa 549. 

[a] In Pennsylvania general act 
of April 19, 1889 (P. L. p 37), author- 
izing appeals from the board of revi- 
sion to courts of common pleas, re- 
peals the local act of April 1, 1836 
(P. L. p 436), which gave the court 
the right to decide the appeal unless 
appellant demanded _ a jury. Chewe v. 
Philadelphia, 14 Pa.Dist. 168. ; 

4. Bynum Bros. v. State, 112 So. 
348, 216 Ala. 102. 

[a] Court should have instructed 
jury assessing property for taxation 
to disregard any statement in the na- 
ture of opinion evidence of market 
value not made in the case under 
oath, where the original assessnients’ 
containing valuations of the tax as- 
sessor and the board of review were 
introduced. Bynum Bros. v. State, 
112 So. 348, 216 Ala. 102. i 

5. Mineral R. R. & Mining Co. v. 
Northumberland County Com’rs, 78 A. 
991, 229 Pa, 4386. 

6. Philadelphia & R. Coal & Iron 
Co. v. Northumberland County 
Com’rs, 79 A. 109, 229 Pa. 460; Min- 
eral R. R. & Mining Co. v. Northum- 
berland County Com’rs, 78 A. 991, 229 
Pa, 436. 

7. See Certiorari § 375. 

8 Charlestown y. Middlesex Coun- 
ty, 109 Mass. 270; State_v. State 
Board of Equalization, 134 P. 695, 75 
Wash. 90; State v. Fuldner, 85 N.W. 
118, 115, Wis. 57. 

9. See case infra this note, 

[a]. In Ohio Gen. Code § 5611-2, 
providing that, on a petition in error 
to the court of common pleas, the 
court may call witnesses and consider 
other evidence, is mandatory. Stan- 
ton v. Frankel. Bros.. Realty Co., 158. 
N.E, 868, 11% OhioSt, 345. 
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[§ 1069] k. Evidence’°—(1) In General. Under 
general rules,!! on review of the decision of a re- 
viewing board or officer, it will be presumed that its 


a 


decision is correct on appeal’? or certiorari.'? 
presumption is one of fact and rebuttable.** 
general rules,!® assessors on an appeal from a board 
or officer are presumed to have performed their 
The party complaining has the burden of 
proving its grievance on review by appeal*’ or cer- 
Thus the complaining party must prove 
the fact of jurisdiction of the appeal,'® that the 
property is overvalued,?° or that the assessment is 


duty.*® 


tiorari.!8 


unequal.? 


Omitted property. On appeal from an assessment 


10. Generally see Evidence 22 C.J. 

“IG 
ef Judicial notice of revenue and tax- 
ation matters see Evidence § 1885. 

11. See supra § 1048; Appeal and 
Error § 2662; Evidence §§ 68-71. 

12. Ill—Simmons. Coal - 
Board of Review, 118 N.E. 753, 282 
Tll. 396; In re Maplewood Coal Co., 
12 N.E. 786, 213 Ill. 283. 

Iowa.—Hawkeye Portland Cement 
_ Co. v. Board of Review of Madison 

Tp., Madison County, 217 N.W. 837, 

205 Iowa 161; In re Sioux City Bridge 

Co., 184 N.W. 738, 192 Iowa 1224; Ben- 

son v. Incorporated Town of Le 

Claire, 170 N.W. 747, 185 Iowa 506; 

Estherville First Nat. Bank v. Esther- 

ville, 112 N.W.. 829, 1386 Iowa 2038, 

({dism 30 S.Ct. 152, 215 U.S. 341, 54 
* L.Hd: 223). 

Ky.—Marion County v. Wilson, 49 
S.W. 8, 799, 105 Ky. 302, 20 Ky.L. 1193, 
1452. 

Neb.—J. S. Hatcher & Co. v. Gosper 
County, 145 N.W. 993, 95 Neb. 543; 
Western Union Tel. Co. v. Dodge 
County, 117 N.W. 468, 80 Neb. 23 [aff 
113 N.W. 805, 80 Neb. 18]. 

Pa.—Appeal of Du Bois, 142 A. 134, 
293 Pa. 186; Blecker’s Tax Appeal, 
2 Pa.Dist.&Co. 773; In re Hillside Coal 
and Iron Co., 14 Pa.Dist. 485; Smith 
v. Forest County, 23 Pa.Co. 643. 

[a] In Alabama (1) under the sys- 
tem provided by the Revenue Law of 
1919, there is, on appeal and’ trial de 
novo, no evidential presumption. of 
the valuation made by the adjusters, 
although that valuation is made by 
the system’s provisions an element of 
the inquiry raised by the taxpayer’s 
objection. State v. Brintle, 93 So. 429, 
207 Ala. 500. (2) Under Acts (1894— 
1895) pp 1192, 1206 § 33, authorizing 
appeals from the decision of thé board 
of equalization increasing an assess- 
ment, and providing "that: the appeal 
shall be tried de novo where it ap- 
pears that the assessment of the as- 
sessor was increased by the tax com- 
missioner, the prima facie correctness 
of the assessor’s decision is removed. 
Stahmer v. State, 27 So. 311, 125 Ala. 
72. (8) Under such acts no presump- 
tion of correctness of the board’s de- 
cision obtains, but the burden is on 
the state to show the correctness of 
the decision appealed from. Sullivan 
v. State, 20 So. 452, 110, Ala, 95. 

13. Copper Queen Consol. Min. Co. 
v. Territorial Bd. of Equalization, 84 
Po 511, 9 Ariz. 383 [aff 27 °S:Ct. 695, 
206 U.S. 474, 51 L.Ed. 1143]; Middle- 
town Tp. v. Ivins, 130 A. 648, 102 N. 
J.Law 36; Trenton & Mercer County 
Traction Corp. v. Mercer County 
Board of Taxation, 102 A. 361, 91 N.J. 
Law 105 [rev on other grounds 105 A, 
222, 92 N.J.Law 398]; Newton Trust 
Co. v. Atwood, 71 A. 110, 77 N.J.Law 
141; Wayne Tp. v. Laflin, etc., Pow- 
der Co., 68 A. 909, 76 N.J.Law 175; 
Borough of Emerson v. State Board 
of Taxes and Assessments, 141 A. 23, 
6 N.J.Misc. 326; State v. Jodon, 197 
N.W. 189, 182 Wis. 645; State v. Lee, 
178 N.W. 471, 172 Wis. 381; State v. 
Thompson, 138 N.W. 628, 151 Wis. 
184; In re Sisters of Charity, ete., 15 


TAXATION 


The 


Under | made.?> 


missible.29 | 


B.C. 344 [appeal dism 44 Can.S.C. 29]. 


[a] On t of review (see Certi- 
orari § 23) the presumption is the 
same. Hagenmeyer v. Mendocino 


County Bd. of Equalization, 23 P. 14, 
82 Cal. 214; Murphy vy. Lincoln Coun- 
ty Bd. of Equalization, 59.P. 715, 6 
Idaho 745; State v. Stewart, 297 P. 
476, 89 Mont. 257; Godfrey v. Douglas 
County, 43 P. 171, 28 Or. 446. 

{b]. In Washington, while on a col- 
lateral attack a finding.of the state 
board of equalization as to the valua- 
tion of railroad property may be pre- 
sumed to -have been supported by evi- 
dence, upon a writ of review a finding 
will not be presumed to have been 
supported by evidence net appearing 
in the record. State v, Clausen, 116 
P. 7, 63 Wash, i535: 

14. Hawkeye Portland Cement Co. 
v. Board of Review of Madison Tp., 
Madison County, 217 N.W. 837, 205 
Iowa 161. 

15. See supra § 746. 

16. In re Weyerhaeuser Land Co., 
165 P. 1164, 85 Or. 484; In re Hillside 
Coal and Iron Co., 14 Pa.Dist. 485; 
White v. Venango County, 10 Pa.Dist. 
482; Heberton’s Appeal, 13 Pa.Co. 372. 

17. Ala.—Bynum Bros. vy. State, 
112 So. 348, 216 Ala. 102. 

Colo.—Standard Chemical ‘Co. 
Curtis, 233 P. 1112, 77 Colo, 10. 

Conn.—Cheney vy. Town of Essex, 
76° A. 1098, 88 Conn. 493. 

* Towa.—Hawkeye Portland Cement 
Co. v. Board of Review of Madison 
Tp., Madison County, 217 N.W. 837, 
205 Iowa 161; Vanderpluijm v. Mor- 
ris, 205 N.W. 341, 200 Iowa 776; In re 
Sioux City Bridge Co., 184 N.W. 733, 
192 Iowa 1224; Benson v. Incorpo- 
rated Town of Le Claire, 170 N.W. 747, 
185 Iowa 506; Barhydt v. Cross, 136 
N.W. 525, 156 Iowa 271, 40 L.R.A.N.S. 
986, Ann.Cas.1915C 792; Estherville 
First Nat. Bank v. Estherville, 112 


v. 


N.W. 829, 136 Iowa 203 [dism 30 S.Ct. 


152, 215 U.S. 341, 54 L.Ed. 223]; Gib- 
son v. Cooley, 105 N.W. 1011, 129 Iowa 
529; Marion v. National Loan, etc., 
Co., 98 N.W. 488, 122 Iowa 629; Frost 
v. Oskaloosa Bd. of Review, 86 N.W. 
213, 114 Iowa 103. : 

Me.—Shawmut Mfg. Co. v. Inhabit- 
ants of Benton, 122 A. 49, 123 Me. 121. 

Neb.—Welch v. Douglas County, 172 
N.W. 250, 173 N.W. 476, 103 Neb. 469; 
J. S. Hatcher & Co. v. Gosper County, 
145 N.W. 993, 95 Neb. 548; Western 
Union Tel. Co. v. Dodge County, 117 
N.W.. 468, 80 Neb. 23 [aff 113 N.W. 
805, 80 Neb. 18]. 

Okl.—Comanche County v. Ameri- 
can Nat. Bank of Lawton, 252 P. 408, 
122 Okl. 34. 

Or.—Douglas Land Co. v. Clatsop 
County, 169 P. 790, 87 Or. 462. 

Pa,—Appeal of Du Bois, 142 A. 134, 
293 Pa. 186; Appeal of Kaemmerling, 
127 A. 439, 282 Pa. 78; Washington 
County v. Scott, 82 A. 759, 233 Pa. 
561; Washington County, v. Cunning- 
ham, 82 A. 759, 283 Pa. 560; Wash- 
ington County v. Wieneke, 82 A. 759, 
233 Pa. 560;, Washington County v. 
Marquis, 82 A. 756, 233 Pa. 552; Phil- 
adelphia & R. Coal & Iron Co. vy. 


[§ 1070] (2) Admissibility.?° 
dence tending to show whether the assessment was 
illegal or excessive is admissible. 
the refusal of a board to reduce an assessment under 
a statute permitting such reduction in case of de- 
terioration or destruction,?® evidence that the owner 
was fully reiinbursed by insurance proceeds is ad- 
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[§§ 1069-1070 


of omitted property by a board or officer,*? the tax- 
payer’s sworn return?* approved by the assessor and 
board is presumed te be true,”* and the burden is 
on the state to show that the assessment should be 


Competent evi- 


27 


On appeal from 


Valuation.*° Competent evidence bearing on the 


Northumberland County Com’rs, 79 A. 
109, 229 Pa. 460; In re Lehigh & 
Wilkes-Barre Coal Co.’s Assessment, 
74 A. 65, 225 Pa. 272; Dery’s Appeal, 
10 Pa.Dist.&Co. 546; New York and 
Lehigh Coal Co.’s App., 24 Pa.Dist. 
462; Drake’s App., 19 Pa.Dist. 642. 

N.W.Terr —In re Canadian Pac. R. 
Co., 5 N.W.Terr. 187. 

[a] Effect of statutes.—Act June 
6, L913 “Ces Lip 42632 Pa. St. s£1920) 
§§ 11156-11162), and Act June 5, 1913 


(P. L. p 405 §.1; Pa. St. [£1920] § 
11163), relating to taxing lands in 
auxiliary forest reserve, do not 


change the rule as to proof of valua- 
tion when attacked on appeal. Ap- 
See of Du Bois, :142 A. 134, 293 Pa. 
186. 

18. State v. Stewart, 297 P. 476, 89 
Mont. 257; Board of Com’rs of City of 
Hoboken v. State Board of Taxes and 
Assessments, 156 A. 377 [aff 151 A. 
364, 107 N.J.Law 35]; Trenton & Mer- 
cer County Traction Corp. v. Mercer 
County Board of Taxation, 102 A. 361, 
91 N.J.Law 105 [rev on other grounds 
105 A. 222, 92 N.J.Law 3981; Newton 
Trust Co. v. Atwood, 71 A. 110, 77 N.J. 
Law 141; Dodge v. Love, 3 A. 810, 47 . 
Bay 436 [aff 9 A. 744, 49 N.J.Law 


19. Marion v. National Loan, etc., 
Co., 98 N.W. 488, 122 Iowa 629. — 

20. Standard Chemical Co. v. Cur- 
tis, 233 P. 1112, 77 Colo. 10; Shawmut 
Mfg. Co. v. Inhabitants of Benton,. 
122 A, 49, 123 Me. 121. 

21. Benson v. Incorporated Town 
OF as Claire, 170 N.W. 747, 185 Iowa 

22. Authority of board or office 
see supra §§ 1017-1019. = 
§ eee Wecessity of return see supra 

24. Gibson v. Clark, 108 N.W. 527, 
131 Iowa 325. 

25. R.C. Jones Cotton Co. v. State, 
282 P. 622, 139 OKI. 212; Hamilton v. 
Exchange Nat. Bank of Muskogee, 242 
P. 860, 114 Okl. 30; Hamilton v. Inter- 
national Bank of Haskell, 242 P. 858, 
114 Okl. 28; In re Daniel’s Omitted 
Property, 235 P. 548, 108 Okl. 195. 


26. Evidence admissible under 
pleadings see supra § 1067. 
27. Western Union Tel. Co. v. 


Dodge County, 113 N.W. 805, 80 Neb. 
18 [aff 117 N.W. 468, 80 Neb. 23]. 

[a] In New Jersey, on certiorari 
to review tax proceedings before the 
state board.of taxes and assessment, 
the supreme court cannot consider 
the prosecutor’s balance sheet and 
statement of income, if not brought 
before the court by depositions taken 
under rule. Hackensack Water Co. v. 
State Board of Taxes & Assessment, 
133 A. 751, 4. N.J.Mise, 567. 

28. See supra § 1023. 

29. Kuhn Bros. v. City of Vicks- 
burg, 56 So. 526, 100 Miss. 566; Kuhn 
Bros. v. Warren County, (Miss.) 54 
So. 442. 

30. Evidence bearing on question 
of value generally see Evidence §§ 
117-156, 679-691, 785-789. 

Valuation in general see supra § 789 
et seq. 


For later cases, developments and chauges in the law see Annotations, same title and section number, 


a. © 
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§§ 1070-1071] 


question of valuation is admissible on appeal?! or 
certiorari,®” but on appeal evidence which is ir- 
relevant or immaterial is inadmissible.*? 
mining’ the value of the property, the court is lim- 
ited to evidence which was in existence at the time 
Evidence of prior as- 
sessments of the property,*® or of the cost of re- 
production,®*® or of the assessed valuation of other 
property,*7 has been held inadmissible on appeal. 
Offers of the owner to dispose of the property have 
been held admissible** and inadmissible on appeal.®® 
Evidence that a city had adopted a rule in viola- 
tion of statute of assessing property at one half of 


the assessment was made.*4 


its value is admissible on appeal 


31. Ala.—Penney v. State, 128 So. 
596, 221 Ala. 230. 

Conn.—White v. Town of Portland, 
26 A. 342, 63 Conn. 18. 

Md.—City of Baltimore yv. Chesa- 
peake v. Potomac Telephone Co. of 
hea hie City, 101 A. 677, i831 Ma. 


Miss.—Panola County y. Carrier, 45 
So. 426, 92 Miss. 148. - 

Pa.—Appeal by Pennsylvania Co. 
for Insurances on Lives and Granting 
Annuities, 127 A. 441, 282 Pa. 69; In 
re Kemble’s Estate, 124 A. 694, 280 
Pa. 401: 

Ont.—Re Canada Co., etc., 38 Ont. 
L. 183, 11 Ont.W.N. 146. 

[a] Any fact directly related to 
value of mineral lands, which an in- 
telligent prospective purchaser in the 
mining business would naturally in- 
quire about, is proper evidence in a 
tax assessment proceeding. Penney 
v. State, 128 So. 596, 22t Ala. 230. 

{b] Declaration.—Where plaintiff 
testified that certain of his property, 
assessed at two hundred and eighty 
dollars, was only worth one hundred 
and five dollars, evidence that his 
wife, in her lifetime, had asked a sum 
largely in advance of what plaintiff 
claimed it was worth was admissible 
‘as being in the nature of a declara- 
tion as to its. value inconsistent with 
the claim made by plaintiff. White v. 
Town of Portland, 26 A. 342, 63 Conn. 
18 : 


[ec] Oral evidence tending to im- 
peach written statement of valuation 
furnished a telephone company was 
admissible, on petition of an appeal 
from an order of the state tax com- 
mission reversing an assessment by 
the appeal tax court of Baltimore City 
of physical structures of the tele- 
phone company in the city. City of 
Baltimore v. Chesapeake & Potomac 
Telephone Co. of Baltimore City, 101 
A. 677, 131 Md. 50. 2 

[d] Refusal to permit mining en- 
gineers to express their views as to 
the “fair market value” or “market 
value” contemplated by Act May 15, 
1841 § 4 (P. L. p 394; Pa. St. [1920] 
§ 20590), and Act July 27, 1842 § 13 
(Qadoed 3 445; Pa. St. [1920] § 20620), 
of ndrch. coal land with which they 
were acquainted, was reversible error, 
“fair market value” being the price 
which the land would bring at a fair 
sale between parties dealing on equal 
terms, and “market value,” as applied 
to the valuation of real estate in a 
tax proceeding and within the stat- 
utes quoted, meaning general selling 
price established by recent bona fide 
sales of tracts under consideration or 
of tracts similarly situated in the 
neighborhood and of like quality, all 
other conditions being the same. Ap- 
peal by Pennsylvania Co. for Insur- 
ances on Lives and Granting Annui- 
ties, 127 A. 441, 282 Pa. 69. 

[e] Where taxpayer claims deduc- 
tion from his assessment for an al- 
leged indebtedness to a brother in 
another state, a certificate of the 
county clerk in that state that the 
brother had not given in any credits 
for taxation is not evidence against 
the taxpayer, where it does not appear 
that the brother resided in that coun- 


TAXATION 


erty.*° 
In ,deter- 


Valuation. 


where the rule | to personal*® or 


ty or that the clerk was authorized 
to make the certificate. Stein v. Ca- 
sey Local Bd. of Review, 113 N.W. 
339, 1385 Iowa 539. 

382. Lowell v. Middlesex County, 16 
N.E. 14, 146 Mass. 413. 

33. Shawmut Mfg. Co. v. Inhabit- 


ants of Benton, 122 A. 49, 123 Me. 121.: 


{a] Reputation.—On appeal to the 
court of common pleas from a tax 
settlement, a ruling that facts with- 
in the knowledge of a witness as to 
the character of coal underlying the 
land were relevant, but that general 
reputation could not be proved, was 
not error. Washington County v. 
Scott, 82 A. 759, 233 Pa. 561; Wash- 
ington County v. Cunningham, 82 A. 
759, 233 Pa. 560; Washington Coun- 
ty v. Wieneke, 82 A. 759, 233 Pa. 560; 
Washington County v. Marquis, 82 A. 
756, 233 Pa. 552. 

[b] Separate pieces of property. 


-—On appeal from a valuation of four 


separate pieces of property owned by 
one person, evidence as to the value 
of one piece to show that an admit- 
ted excessive valuation of -another 
should not be reduced because the 
total valuation of the four was too 
low was properly excluded. Toof v. 
New Haven, 48 A. 208, 73 Conn. 543. 

34. State Tax Commission v. Unit- 
ed Verde Extension Mining Co., 
(Ariz.) 4 P.(2d) 395 [reh den 6 P.(2d) 
889]. But see West Boylston Mfg. 
Co. v. Board of Assessors of East- 
hampton, (Mass.) 178 N.E. 531 (events 
occurring within reasonable time after 
tax date from causes then operative, 
so far as they threw light on valua- 
tion, are not reversible error). 

[a] “This does not mean, of 
course, that it can only avail itself of 
the information actually known to 
or used by the assessing body, but it 
must be information which was (in 
existence and relevant, and which 
could have been used if the assessing 
body had had knowledge thereof, and 
a desire to use it, and the result must 
be a reasonable inference from such 
existing: and relevant evidence only.” 
State Tax Commission v. United 
Verde Extension Mining Co., (Ariz.) 
4 P.(2d) 395, 397. 

35. Marre y. State, 76 So. 44, 200 
Ala. 278; Shawmut Mfg. Co. v. In- 
habitants of Benton, 122 A. 49, 123 Me. 
121; Washington County v. Scott, 82 
A. 759, 233 Pa. 561; Washington Coun- 
ty v. Wieneke, 82 A. 759, 233 Pa. 560; 
Washington County y. Cunningham, 
82 A. 759, 233 Pa. 560; Washington 
County v. Marquis, 82 A. 756, 233 Pa. 
552. 

36. Commercial Realty 
State, 96 So. 906, 209 Ala. 698. 

37. Bynum Bros. v. State, 112 So. 
348, 216 Ala. 102; Alabama Mineral 
Land Co. v. Perry County, 10 So. 550, 
95, Ala., 105. , 

38. Appeal by Pennsylvania, Co. for 
Insurances on Lives and Granting An- 
nuities, 127 A. 441, 282 Pa. 69. 

39. Douglas Land Co. v. Clatsop 
County, 169 P. 790, 87 Or. #62. 

40. Randell v. Bridgeport, 28 A. 
523, 63 Conn. 321. Ae 

41. Iowa Ry. & Light Corporation 
vy. Board of Review of Town of Grand 


Cosy. 


Junction, (lowa). 228 N.W. 623. 
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adopted was violated in assessing appellant’s prop- 


Inequality. For the purpose of showing inequal- 
ity between the assessment of appellant’s and other 
property, recitals in deeds to such other property 
have been held inadmissible.*1 

[§ 1071] (8) Sufficiency. On review of the de- 
cision of a reviewing board or officer, the complain- 
ing party must prove by sufficient evidence its griev- 
ance,** and unless the decision of the board is man- 
ifestly erroneous, it will not be disturbed.4? 

The evidence must be sufficient to 
show that the valuation is erroneous** in regard 


real property generally,*® railroad 


42. [a] Evidence held sufficient: 
On appeal: (1) To establish that 
stockholder’s loss took place in 1923, 
as regards stockholder’s allowance by 
school tax department. ‘Richards v. 
State School Tax Department of Del- 
aware, (Del.) 151 663. (2) To 
warrant finding that land in auxiliary 
forest reserve was underlaid with coal 
and therefore taxable as mineral 
lands (Administrative Code June 7, 
1923 [Pa. St. Suppl. (1928) § 50al et 
seq]). Appeal of Du Bois, 142 A. 134, 
293 Pa, 186. (3) To support finding . 
reducing an assessment. Kamrar v. 
Webster City, (lowa) 120 N.W. 120. 
(4) On certiorari to sustain assess- 
ment. Gibbs v. State Board of Tax- 
es and Assessment, 129 A. 189, 101 
‘N.J.Law 371; State v. Jodon, 197 N. 
W. 189, 182 Wis. 645. 

[b] Evidence held insufficient: (1) 
On appeal to sustain burden to indi- 
cate incompetent portions of original 


assessments. Bynum Bros. v. State, 
112 So. 348, 216 Ala. 102. €2)-On 
certiorari to establish that bank 


fraudulently converted money avail- 
able for taxation into nontaxable se- 
curities. Board of Com’rs of City of 
Hoboken y. State Board of Taxes and 
Assessments, (N.J.) 151 A.' 364. (3) 
On petition in error to show “business 
situs” was in state necessary to tax 
excess credits of foreign corporation 
arising out of business in state under 
Gen. Code §§ 5327, 5328, 5404. Tax 
Commission vy. Kelly-Springfield Tire 
Co., 175_N.H. 700, 38 OhioApp. 109. _ 

[c] On question whether taxpayer 
is indebted on notes for which he 
claims a deduction, evidence on appeal 
that he had given in as his indebt- 
edness a less amount in former years, 
although proper on the issue of fraud, 
standing alone cannot sustain the is- 
Sue against him. Stein vy. Casey Lo- 
cal Bd. of Review, 113 N-W. 339, 135 
Iowa 539. 

43. See infra §§ 1073, 1074. - 

44. [a] Evidence held snfficient 

to justify on certiorari the valuation 
complained of. Royal Mfg. Co. v. 
Board of Equalization, 70 A. 978, 76 
N.J.Law 402 [aff 74 A. 525, 78 N.J. 
Law 337]. 
45. [a] Evidence held sufficient: 
(1) On appeal to justify reducing tax 
commission’s assessment valuation of 
leasehold. State v. Superior Court of 
Washington for Thurston County, 258 
P. 477, 144 Wash. 701; In re Assess- 
ment of Metropolitan Bldg. Co., 258 
P. 473, 144.Wash. 469. -(2) On certio- 
rari to show that an assessment for 
taxation of a leasehold of university 
land for over ninety thousand dollars 
would be excessive and unréasonable. 
Metropolitan Bldg. Co. v. King Coun- 
ty, 117 P. 495, 64 Wash. 615. 


46. [a] Evidence held sufficient: 
On appeal: (1) To show ‘gross over- 
valuation.” Grierson v. City of Hd- 


monton, 58 Can.S.C. 18, .(2) To justi- 
fy finding that market value of land 
was at least thirty dollars per acre. 
Commonwealth y. J. B. Clay & Co., 
284 Wie 428; pel. ENvarat aoe usin quo 
sustain finding that seventy-five thou- 
sand dollars was fair cash value of a 
distillery. Eminence Distillery Co. 
vy. Henry County Board of Sup’rs, 200 
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property,*” and stocks.48 


weight.>1 


the taxing authorities by offering 


assessment of record in the office of the county com- 
missioners, as approved by the board.®? 
ing, however, is not conclusive,®? and may be rebut- 


S.W. 347, 78 Ky. 811. (4) To show 
that the returned valuation made on 
the basis of fifty per cent of the ac- 
tual market value was the proper val- 
uation of lands. American Bauxite 
Co. v. Board of Equalization of Saline 
County, 177 S.W. 1151, 119 Ark. 362. 
(5) To support finding fixing value of 
producing mine. State Tax Commis- 
sion vy.’ United Verde Extension Min- 
ing Co., (Ariz.) 4 P.(2d) 395 [reh den 
6 P.(2d) 889]. (6) To support as- 
sessment of bridge at four hundred 
thousand dollars, approved by county 
board of equalization. In re Meridian 
Highway Bridge Co.’s Bridge, 220 N. 
W. 241, 117 Neb. 214. (7) To sustain 
judgment of district court affirming 
assessment of board of equalization 
on interstate railroad bridge proper- 
ty. In re Sioux City Bridge Co. As- 
sessment, 182 N.W. 485,105 Neb. 843. 
On certiorari: (8) To sustain order 
of state tax commission reducing as- 
sessed valuation of iron mines, ore, 
etc. State v. Lord, 162 N.W. 675, 137 
“Minn. 20. (9) To sustain property 
valuations for assessment purposes 
as fixed by state board, reducing as- 
sessments levied by city board of tax- 
es. State Home Builders’ Realty & 
Mortgage Co. v. State Board of Tax- 
es and Assessment, 151 A. 80, 8 N.J. 
Mise. 512. (10) To sustain judgment 


of state board of taxes and assess- 
ment relative to true value of land 
Trustees of Stevens Insti-. 


assessed. 
tute of Technology v. State Board of 
Taxes and Assessment, 146 A. 919, 
105 N.J.Law 655 [aff 143 A. 356]. 

[b] Evidence held insufficient: On 
appeal: (1) To show land was ex- 
cessively assessed. Hillman Land & 
Iron Co. v. Commonwealth, 239 S.W. 
1041, 194 Ky. 599. (2) To justify as- 
sessment of coal lands. Board of 
Sup’rs of Letcher County v. Swift 
Coal & Timber Co., 36 S.W.(2d) 664, 
238 Ky. 21. (3) To sustain valuation 
of coal lands beyond a nominal sum 
where existence of coal was conjec- 
tural. In re Colby, 169 N.W. 443, 184 
Iowa 1104. (4) To show assessment 
of bridge excessive. In re Sioux City 
Bridge Co., 184 N.W. 733, 192 Iowa 
1224. (5) To establish that estimates 
upon which assessment of standing 
timber was based were incorrect or 
that land was assessed for more than 
its cash value. In re Weyerhaeuser 
Land Co., 165 P. 1164, 85 Or. 434. (6) 
To show error on part of assessor in 
valuing lots. Douglas Land Co. v. 
Clatsop County, 169 P. 790, 87 Or. 
462. (7) To establish fair market 
value of manufacturing plant. Un- 
derwood Typewriter Co. v. City of 
Hartford, 122 A. 91, 99 Conn. 329. On 
certiorari: (8) To support reduction 
of assessment on land by state board. 
City of Paterson y. Baker, 139 A. 604, 
6 N.J.Mise. 4; City of Paterson v. 
Baker, 139 A. 605, 5 N.J.Mise. 1096. 
(9) To sustain assessment of sawmill 
equipment for want of evidence of 
private sale value. State v. Stau- 
ber, 207 N.W. 409, 190 Wis. 310. (10) 
To show that assessed valuation of 
land was too high. Walthers vy. Jung, 
183 N.W. 986, 175 Wis. 58. 

47. [a] Evidence held insufficient 


For later cases, developments and changes in the law see Annotations, same title and section number, 


To show an overvalua- 
tion, it must be shown that the means adopted were 
wrong and that the result arrived at was greater 
than the actual cash value of the property.*® 
admission of the worth of property by an owner may 
warrant an assessment at such valuation.®°® 
valuation for taxation in a previous year is of no 
In some states a prima facie case show- 
ing the validity of the assessment is made out for 


TAX ATION 


Inequality.°° 
An 


Official 


in evidence the 


Such show- 


to overcome on appeal prima facie 
presumption of correctness of assess- 
ment of railroad property by tax as- 
sessor. South & N. A. R. Co. v. State, 
69 So. 542, 193 Ala. 149. 

48. [a] Evidence held sufficient 
on- appeal: (1) To justify decision of 
eircuit court increasing valuation of 
bank — stock. Greensburg Deposit 
Bank v. Commonwealth, 20 S.W.(2d) 
979, 230 Ky. 798. (2) To show capi- 
tal stock was worth par and that re- 
dueed by the value of plaintiff's tan- 
gible property listed for taxation, its 
valuation waS one hundred twen- 
ty three thousand dollars, Marshall- 
town Light, Power & Ry. Co. v. Welk- 
er, (Iowa) 155 N.W. 807 [op supersed- 
ed 170 N.W. 384, 185 Iowa 165]. 

[b] Evidence held insufficient to 
sustain on appeal valuation of corpo- 
rate stock at fifty cents on the dollar. 
McElhinney v. Rainbow, 161 N.W. 700, 
179 Iowa 558. 

49. In re Weyerhaeuser Land Co., 
165 P. 1164, 85 Or. 434. 

50. McElhinney v. Rainbow, 161 N. 
W. 700, 179 Iowa 558. 

[a] On appeal from settlement of 
bonus on capital stock, an uncontra- 
dicted report of a foreign corporation 
as to the actual value of the stock 
applicable to state business is equiva- 
lent to an admission as to the amount 
of capital employed in the state 
Com. v. Imperial Window Glass Co., 
43 Pa.Co. 194. 


51. Shawmut Mfg. Co. v. Inhabit- 
pute of Benton, 122 A. 49, 123 Me. 


52. _See cases infra this note. 

[a] In Pennsylvania, on appeal 
from a decision of the board of revi- 
sion under Act April 19, 1889 (P. L. p 
37), a prima facie case showing the 
validity of the assessment is made 
out by offering in. evidence the as- 
sessment of record in the office of the 
county commissioners, as approved by 
the board of revision, together with 
such other books and data as may 
be on file relating to the valuation. 
Appeal of Kaemmerling, 127 A. 439, 
282 Pa. 78; Lehigh Valley Coal Co. v. 
Northumberland County Com’rs, 95 A. 
712, 250 Pa. 515; Appeal of Pennsyl- 
vania Stave Co., 84 A. 761, 236 Pa. 
97; Washington County v. Scott, 82 
A. 759, 233 Pa. 561; Washington Coun- 
ty v. Wieneke, 82 A. 759, 233 Pa. 560; 
Washington County v. Cunningham, 
82 A. 759, 233 Pa. 560; Washington 
County v. Marquis, 82 A. 756, 233 Pa. 
552; Philadelphia & R. Coal & Iron 
Co. v. Northumberland County Com’rs, 
79 A. 109, 229 Pa. 460; In re Lehigh, 
etc., Coal Co.’s Assessment, 74 A. 65, 
66, 67, 225 Pa. 272; Dery’s Appeal, 10 
Pa.Dist.&Co. 546; Du Bois’ Appeal, 10 
Pa.Dist.&Co. 205; New York and Le- 
high Coal Co.’s App., 24 Pa.Dist. 462, 
43 Pa.Co. 1. 

53. Appeal of Pennsylvania Stave 
Co., 84 A. 761, 236 Pa. 97. 

54. Appeal by Pennsylvania Co. for 
Insurances on Lives and Granting An- 
nuities, 127 A. 441, 282 Pa. 69; Appeal 
of Kaemmerling, 127 A. 439, 282 Pa. 
78; In re Kemble’s Hstate, 124 A. 694, 
280 Pa. 441; Lehigh Valley Coal Co. 
v. Northumberland County Com’rs, 95 


* 
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ted by proof that the board acted arbitrarily and 
without sufficient evidence in fixing the valuation.** 
Where the party complains of the 
inequality of the assessment, the evidence must be 
sufficient that its property was assessed proportion- 
ately higher than other property,°® as in the case 
of real property.®? 
ment is insufficient,®® but it is necessary to show 
an intentional violation of the essential principle 
of practical uniformity.®® 
property is, assessed at a higher valuation than other 
property, it 7s not necessary to prove that all other 
property was undervalued,®® but it is sufficient if 


Proof of mere error of judg- 


In order to show that 


A. 712, 250 Pa. 515; Appeal of Penn- 
RE roe Stave Co., 84 A. 761, 236 Pa. 


Tal Price paid for coal lands at a 
recent public sale was to overcome, 


rp § 13 (P..L. p 445; Pa. St... 
[1920] § 20620), the prima facie cor- 
rectness of the valuation of such 
lands by the board of revision, where 
such sale was not shown to be other 
than a bona fide one, and the Jand did 
not increase in value from the time 
it was so sold up to the date of the 
assessment complained of. Appeal 
oF Kaemmerling, 127 A. 439, 282 Pa. 


55. Equality and uniformity in 
general See supra §§ 29-69. 

56. [a] Evidence held sufficient 
to sustain on appeal contention of 
railroad as to ratio of assessed valua- 
tion of property in township to real 
value. Iowa Cent. Ry. Co. v. Board 
of Review of Eliot Tp., Louisa Coun- 
ty, 157 N.W. 731, 176 Iowa 131. 

57. [a] Evidence held sufficient 
to establish on appeal inequality in 
assessment of rough mountain land. 
Castle Craig Coal Co. v. Laurel Coun- 
ty Board of Sup’rs, 246 S.W. 833, 197 
Ky. 292. 

[b] Evidence held insufficient on 
appeal to show: (1) Inequality in as- 
sessment of land. Hillman Land & 
Iron Co. v. Commonwealth, 239 S.W. 
1041, 194 Ky. 599; Heberton’s App., 
13 Pa.Co. 372. (2) That assessment 
of farm land was inequitable when 
compared with other lands. Benson 
v. Incorporated Town of Le Claire, 
170 N.W. 747, 185 Iowa 506. (3) In- 
equality in assessment of bridge. In 
re Sioux City Bridge Co., 184 N.W. 
733, 192 Iowa 1224; Union Pac. R. Co. 
v. City of Council Bluffs, (lowa) 175 
INGW.G: 

58. Shawmut Mfg. Co. v. Inhabit- 
ants of Benton, 122 A. 49, 123 Me. 121. 

59. Klein v. Jefferson County 
Board of Tax Sup’rs, 18 S.W.(2d) 1009, 
230 Ky. 182 [aff 51 S:Ct. 15, 282 U.S. 
19, 75 L.Ed. 140]; Siler v. Board of 
Sup’rs of Whitley County, 298 S.w. 
189, 221 Ky. 100; Shawmut Mfg. Co. 
v. Inhabitants of Benton, 122 A. 49, 
123 Me. 121; Redmond y. City of Jack- 
son, 108 So. 444, 143 Miss. 114; State 
v. Stewart, 297 P. 476, 89 Mont. 257. 

[a] Opinion of witness, based on 
information as to the selling price of 
fourteen lots, that property was val- 
ued for taxation at fifty five to sixty 
per cent of its value, was insufficient 
to show that other property was as- 
sessed at a less percentage than peti- 
tioner’s. Shawmut Mfg. Co. v. Inhabit- 
ants of Benton, 122 A. 49, 123 Me. 121. 

[b] Stockholder could not com- 
plain that land in the county was 
equalized at seventy per cent, where- 
as stock was assessed at the price at 
which it sold on the stock market. 
Klein v. Jefferson County Board of 
Tax Sup’rs, 18 S.W.(2d) 1009, 230 Ky. 
182i (lath? SEIS: Cte 155), 2829 Ue Sou Loan 
L.Ed. 140]. 

60. Washington County v. First 
Nat. Bank, 206 P. 1054, 35 Idaho 438. 


§§ 1071-1072] 


proof of a reasonable number of representative cases 
Isolated instances of inequality are not 
sufficient to invalidate an assessment.®? 
taxing officials intentionally undervalued property 


is made.®1 


must be inferred from their acts.** 


[1072] 1. Mode and Extent of Review.*! 
an appeal from a reviewing board or officer is statu- 
tory,®° the court may only review such questions as 
While a reviewing 
board usually has general power to revise, raise, 
and equalize the valuation of all property,®’ on ap- 
peal the court is usually limited, in the absence of 
further statutory authority, to a consideration of 
The court may be 
limited to the question of liability 


are authorized by statute.®® 


the assessment appealed from.®® 


of the property.®® 


61. Washington County v. First 
Nat. Bank, supra. 

{a] Where property owner shows 
that assessments for taxation 
throughout the taxing district were 
Sixty per cent of the market value, 
and on proving the value of his prop- 
erty and that assessment thereof ex- 
ceeded the established percentage, he 
was entitled to a reduction, without 
producing testimony as to the value 
of other property throughout the tax- 
ing district. In re Harleigh Realty 
Co., 149 A. 653, 299 Pa. 385. 

[b] Deeds showing several sales 
of small tracts did not show that the 
complaining taxpayers’ lands were as- 
sessed at more than seventy per cent 
of the salable value. Swift Coal & 
Timber Co. v. Board of Tax Sup’rs of 
Letcher County, 3 S.W.(2d) 1067, 223 
Ky. 461. 

62. State v. Stewart, 297 P. 476, 
89 Mont. 257; Dunn’s App., 21 Pa. 
Dist. 665; White v. Venango County, 
10 Pa.Dist. 482; Smith v. Forest Coun- 
ty, 23 Pa.Co. 643. 

63. Washington County vy. First 
Nat. Bank, 206 P. 1054, 35 Idaho 438. 

64. Decisions reviewable see supra 
§§ 1056, 1057. 

Presentation and reservation of 
grounds before hoard see supra § 1061. 

65. See supra § 1052. 

66. Simmons Coal Co. v. Board of 
Review of Fulton County, 118 N.E. 
753, 282 Ill. 396; Rogers v. Duncan, 
156 P. 678, 57 Okl. 20. 

[a] “Questions involved,” within 
the meaning of Winnipeg Charter § 
341, when submitting a stated case 
from the board of valuation and revi- 
sion to a judge of the court of king’s 
bench, is not limited to questions of 
law, but include all questions involy- 
ing all the facts and circumstances 
which the record must contain. Re 
Winnipeg Charter, (Man.) 68 Dom.L. 
R. 506. ; 

[b] Im Oregon, on appeal from the 
refusal of the board of equalization 
to reduce an assessment under Lord 
L. § 3613, as amended by L. (1913) 
p 329, an issue as to the illegality of 
the assessment cannot be determined. 
Douglas Land Co. v. Clatsop County, 
169 P. 790, 87 Or. 462. 

[c] In West Virginia the circuit 
court, on appeal from the board of 
review in matters of taxation, may 
view evidence certified in the light of 
general business conditions existing. 
Central Realty Co. v. Board of Equal- 
jzation and Review of Cabell County, 
(W.Va.) 158 S.H. 537. 

[d] Objection as to rate of taxa- 
tion cannot be considered on appeal 
from an assessment. Coleman  y. 
Head Syndicate, 11 Alta.L. 314. 

67. See supra §§ 1021-1023. 

68. Pons v. Orleans Board of As- 
sessors, 43 So. 891, 118 La. 1101; Min- 


“eral R. R. & Mining Co. v. Northum- 


berland County Com’rs, 78 A. 991, 229 
Pa. 436; In re Irwin Basin Coal 
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Under some statutes, on appeal 
from the decision of a reviewing board, the inferi- 
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That the 
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or’® and appellate courts’! are limited to a consid- 
eration of questions of law, and may not review any 
questions of fact. 
questions over which the board had jurisdiction.7? 


The court will review only such 


In an appellate court a party may not raise a ques- 


Since 


ferior court.*® 
On certiorari. 
or exemption 


Lands, 17 Pa.Dist. 825; Bell’s Appeal, 
LM Pa. Dist. si32. ‘ 

[a] Consideration of entire assess- 
ment, when an appeal is taken from 
a decision of the board of revision and 
appeal to the court of common pleas, 
the question before the latter tribunal 
is not whether the value placed upon 
certain constituent elements properly 
entering into value of the subject is 
just and equitable, but whether the 
assessment of the subject as a whole 
is just and equitable. Appeals of 
Pittsburgh Terminal Coal Co., 83 Pa. 
Super. 535. 

69. Simmons Coal Co. v. Board of 
Review of Fulton County, 118 N.E. 
753, 282 Ill. 396; In re Maplewood 


‘Coal Co., 72 N.B. 786, 213 Ill. 283; In 


re Wilmerton, 68 N.E. 1050, 206 I11. 
aD. In re Major, 24 N.E. 973, 134 Ill. 


70. Susquehanna Power Co... v. 
State Tax Commission, 151 A. 29, 159 
Md. 334 [aff 51 S.Ct. 434]; Schluder- 
berg v. City of Baltimore, 135 A. 412, 
151° Md. 603%" -Widelity’ Trust Co:-v. 
Gorman, 106 A. 847, 134 Md. 332; City 
of Baltimore v. Chesapeake & Poto- 
mac Telephone Co. of’ Baltimore City, 
101 A. 677, 131 Md. 50. 

71. Humbird v. State Tax Commis- 
sion, 119 A. 157, 141 Md. 405; Postal 
Telegraph~ Cable Co. v. Harford 
County Com’rs, 101 A. 600, 131 Md. 96; 
Baltimore Consol. Gas Co. v. Balti- 
more, 65 A. 628, 105 Md. 43, 121 Am. 
S.R. 553; Josey Oil Co. v. Board of 
Com’rs of Payne County, 231 P. 272, 
107 Okl. 266. 

[a] In Pennsylvania the weight of 
evidence is before the supreme court 
in tax appeals. In re Lehigh & 
Wilkes-Barre Coal Co.’s Assessment, 
148 A. 301, 298 Pa. 294. 

72. Exchange Oil Co. v. State, 193 
P. 999, 80 Okl. 52. 

Jurisdiction generally see supra § 
1054. : F 

73. Equitable Life Ins. Co. of Iowa 
v. City of Des Moines, 223 N.W. 744, 
207 Iowa 879. 

74. Louis Cohn & Bros. v. Lincoln 
County, 81 So. 492, 119 Miss. 718. 

[a] For example, the supreme 
court, on appeal from dismissal of 
the appeal of property owners from 
a decision of a board of supervisors 
increasing the assessor’s valuation of 
their property for taxation, need not 
determine whether the assessor’s val- 
uation of the property was increased 
by the board, a question that will 
properly arise only when the cause is 
tried below on its merits. Louis Cohn 
& Bros. v. Lincoln County, 81 So. 492, 
119 Miss. 718. 


75. See supra § 1068. 

76. In re Inglis, 169 P. 1083, 69 
Okl. 64. 

[a] Reference.—Where, by _ con- 


sent of the parties, the cause is re- 
ferred to a commission, the appellate 
court can only review the action of 


tion excluded by stipulation in the lower court,7? 
nor will the court consider on an appeal from a 
dismissal by an inferior court a question which prop- 
erly arises only on a decision on the merits.74 Where 
the trial is de novo in an inferior court,7> the ap- 
pellate court cannot review the evidence before the 
board but can consider only the action of the in- 


Under general rules,?7 on certio- 


rari the review usually extends only to a correction 
of jurisdictional errors,’® and the court will not ex- 
amine and weigh the evidence on which the board 


the inferior court on the commission’s 
report. Mineral R. R. & Mining Co. 
v. Northumberland County Com’rs, | 
18, As 9915229 Pa. 43'6s 


fp Ne See Certiorari §§ 346-349, 363— 
78. State v. Fisher, 108 N.W. 206, 
129 Wis. 57; State v. Gaylord, 41 N. 


W. 518, 73 Wis. 306. 

[a] In New Jersey (1) the su- 
preme court has power, under P. L 
(1918) p 870 §§ 512,-513, and under 
Certiorari Act (P. L. [1907] p 95; 1 
Comp. St. p 405 § 11), to review and 
determine disputed questions of fact 
as well as of law. Trustees of 
Stevens Institute of Technology v. 
State Board of Taxes and Assess- 
ment, 143 A. 356, 105 N.J.Law 99; 
Town of Kearny v. State Board of 
Taxes and Assessment, 137 A. 919, 
103 N.J.Law 699 [aff 1385 A. 61, 103 N. 
J.Law 26]; Lehigh Valley R. Co. of 
New Jersey v. State Board of Taxes 
and Assessment, 134 A. 724, 102 N.J. 
Law 576 [foll 134 A. 727, 4 N.J.Misce. 
827]; Pennsylvania R. Co. v. State 
Board of Taxes and Assessment, 134 
A; 722, 103. N.J.Law:: 28: “Gibbs “v. 
State Board of Taxes and Assess- 
ment, 129 A. 189, 101 N.J.Law 371; 
Trenton & Mercer County Traction 
Corporation v. Mercer County Board 
of Taxation, 105 A. 222, 92 N.J.Law 
398; Town of Montclair v. State 
Board of Equalization of Taxes, 96 
A. 44, 88 N.J.Law 374 [aff 92 A. 270, 
86 N.J.Law 497]. (2) However, the 
power to determine local tax assess- 
ment should not be exercised to ex- 
clude the state board of taxation, ex- © 
cept for special reasons. Colonial 
Trust Co. v. Scheffley, 69 A. 455; Town 
of Kearny v. State Board of Taxes 
and Assessment, 137 A. 919, 103 N.J. 
Law 699 [aff 135 A. 61, 103 N.J.Law 
26]. (3) The question involved in 
fixing values of property for taxa- 
tion on certiorari is one of fact. 
Pennsylvania R. Co. v. State Board of 
Taxes and Assessment, 134 A. 722, 
103 N.J.Law 28. (4) The proper 
practice to review an assessment by 
the state board of equalization is to 
call on the board to certify the facts 
submitted to it and the grounds of 
its determination, and then additional 
evidence may be received as author- 
ized by the act of 1907 (P. L. p 95). 
Centre Bridge Co. v. Collector of Bor- 
ough of Stockton, 76 A. 315, 80 N.J. 
Law 126; Clark v. Board of Equali- 
zation of Taxes, 75 A. 748, 79 N.J.Law 
454; Royal Mfg. Co. v. Rahway, 67 
A. 940, 75 N.J.Law 416. (5) Where an 
assessment by the state board of 
equalization was sought to be re- 
viewed on an order to show cause, 
and an agreed statement of facts and 
the judgment record of the state 
board presented only its conclusions, 
and not the reasons on which its judg- 
ment was based, the rule would be 
discharged. Clark v. Board of Equal- 
ization of Taxes, supra. 
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acted.7® The court is confined, under general rules,*° 
to a consideration of the record returned in obedi- 
ence to the writ.8! Equitable principles cannot be 
considered,®? and the organization of the board may 
not be questioned.’? Under general rules,** objec- 
tions not raised at the earliest possible moment will 
not be considered.*® 

Petition in error. On a petition in error, the court 
must review the entire record of the reviewing 
board.*® : 

[§ 1073] m. Determination and Relief; Costs— 
(1) In General. On error proceedings from a dis- 
missal of a complaint by a board, the court may 
order the board to reconvene for the purpose of hear- 
ing the complaint.** , 

On certiorari.®® The decision of the board, to 
be sustained, must be based on evidence,®® but un- 
less the decision of the board®® or an inferior court 
on review?! is clearly erroneous, it will not be dis- 
turbed. The court will not interfere with the deci- 
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affect any other determination of the board.°® 


[$§ 1072-1073 


sion of the board on account of irregularities where 
such irregularities are cured by statute.°* A judg- 
ment of the court .sufficiently supported by other 
findings need not be quashed on account of an er- 
roneous finding.®? Findings of fact and conclusions 
of law are not necessary in the absence of statu- 
tory requirement.®* A judgment reversing the ac- 
tion of the board increasing an assessment does sa 
dismissal is proper for want of a sufficient record.°°® 
If the board had jurisdiction, its order must stand 
notwithstanding an error in judgment.®? Under gen- 
eral rules,°* where legal and illegal matters are in- 
dependent of each other, the illegal part may be 
quashed and the residue which is legal affirmed.*® 
Under statutory authority, the court may render 
judgment for the amount of taxes due or order a 
reassessment.! Errors and mistakes in the assess- 
ment may be corrected.2 In a proper case the court 


79. Mass.—Town of Milford v. 
Commissioners of Worcester County, 
100 N.E. 60, 213 Mass. 162. 

Nev.—State v. Ormsby County, 7 
Nev. 392. 

Or.—Nehalem Packing Co. v. Tilla- 
mook, 105 P. 901, 55 Or. 226; Elmore 
Packing Co. v. Tillamook County, 105 
P.. .898,.:55; Or... 218. 

Wash.—State v. Clausen, 143 P. 312, 
eae 1 [aff 134 P. 1080, 75 Wash. 


Wis.—State v. Cary, 211 N.W. 284, 
192. Wis. 433 [error dism 49 S.Ct. 6, 
278 U.S. 661, 73 L.Ed. 568]; State v. 
Jodon, 197 N.W. 189, 182 Wis. 645; 
Walthers: v. Jung, 183 N.W. 986, 175 
Wis. 58; State v. Lee, 178 N.W. 471, 
172 Wis. 381; State v. Klein, 147 N.W. 
373, 157 Wis. 308; State v. Thompson, 


138 N.W. 628, 151 Wis. 184; State v. 
Patterson, 120 N.W.. 227, 138 Wis. 
475; State v. Fisher, 108 N.W. 206, 


129 Wis. 57; State v. Fisher, 102 N. 
W. 566, 124 Wis. 271; State v. Wil- 
liams, 100 N.W. 1048, 123 Wis. 61; 
State v. Gaylord, 41. N.W. 518, 73 Wis. 


306. 
See Certiorari § 355. 

81. French v. Harney County, 54 
P) 211,. 33: Or. 418; \State.v. State 

- Board of Equalization, .134 P. 695, 75 
Wash. 90. 
sa. State v.. Cary, 211 N.W.. 284, 
_192 Wis. 433 [error dism 49 §.Ct. 6, 
278 U.S. 661, 73 L.Ed. 568]. . 

83. State ex rel. McCune v. Carter, 
214 S.W. 180, 279 Mo. 304. 

84 See Certiorari § 342. 

85. In re Detroit & Windsor Ferry 
-Co., 198 N.W. 725, 227 Mich. 143; State 
ex rel. Hyde v. Buder, 287 S.W. 307, 
315 Mo. 791. 

fa] WUnconstitutionality of statute 
relied on in a petition to quash a tax 
assessment, raised a few days before 
argument in the supreme court, can- 
not be considered. State ex rel. Hyde 
v. Buder, 287 S.W. 307, 315 Mo. 791. 

[b] Questions not raised in affi- 
davit for writ will not be considered. 
In re Detroit & Windsor Ferry Co., 
198 N.W. 725, 227 Mich. 148. 

86. See case infra this note. 

[a] In Ohio, under Gen. Code § 
56i11—2, providing for a petition in er- 
ror to be filed in the court of common 
pleas from the Ohio tax commission, 
it is the duty of the court to review 
the entire record made before the tax 
commission and to exercise an inde- 
pendent judgment upon all the issues 
both of law and fact determined by 
the commission. Stanton vy. Frankel 
Bros. Realty Co., 158° N.E. 868, 117 
OhioSt. 345. 

87. Sarpy County v. Clarke, 93 N. 
W. 416, 4 Neb. (Unoff.) 87. 

Generally see Certiorari §§ 
376-387. 
89. Gibbs v. State Board of Taxes 


and Assessments, (N.J.) 129 A. 189; 
Lehigh Valley R. Co. of New Jersey 
v. State Board of Taxes and Assess- 
ment, 134 A, 724, 102 N.J.Law 576; 
Pennsylvania R. Co. v. State Board of 
Taxes and Assessment, 134 A. 722, 103 
N.J.Law 28; Town of Kearney v. 
State Board of Taxes and Assess- 
ment, 134 A. 620, 4 N.J.Misc.:. 834. 


90. State v. Lord, 162 N.W. 675, 
1387 Minn. 20; State vy. Stewart, 297 
P. 476, 89 Mont. 257; Trustees of 


Stevens Institute of Technology v. 
State Board of Taxes and Assessment, 
143 A. 356, 105 N.J.Law 99; Millville 
Water Co. v. Board of Equalization of 
Taxes of New Jersey, 86 A. 450, 84 N. 
J.Law 411 [aff 86 A. 449, 84 N.J.Law 
411]; Millville Gas Light Co v. 
Board of Equalization of Taxes of 
New Jersey, 86 A. 449, 84 N.J.Law 
409; Town of Kearny v. Board of 
Equalization of Taxes, 78 A. 1050, 81 
N.J.Law 106; Clark v. Board of Equal- 
ization of Taxes, 75 A. 748, 79 N.J. 
Law 454; City of Paterson v. Baker, 
139 A. 606, 6 N.J.Misc.. 3. 3 

[a] Evidence taken for first time 
in supreme court under a rule to take 
depositions obtained by the prosecu- 
tor of a certiorari in a tax case can- 
not sustain a finding of the county 
board of taxation that antedates the 
evidence. Trenton & Mercer County 
Traction Corporation y. Mercer Coun- 
ty Board of Taxation, 105 A. 222, 92 
N.J.Law 398 [rev 102 A. 361, 91 N.J. 
Law 105]. 

[b] If amount assessed is proper, 
tax assessment of insurance compa- 
nies should stand although the board 
acted on an erroneous, theory. State 
ex rel. Missouri Ins. Co. v. Gehner, 15 
S.W.(2d) 334, 322 Mo. 339 [rev 50 S. 
Ct: 326, 281. U.S. 3138; 74. nHd: 870]; 
State ex rel. American Automobile 
Ins. Co. v. Gehner, 8 S.W.(2d) 1057, 
320 Mo. 702, 59 A.L.R. 1026. 

{c] In Wisconsin, on certiorari, 
the court cannot investigate the evi- 
dence on which the board of review 
acted and vacate the ruling of, the 
board on the ground that it is con- 
trary to such evidence, but can only 
determine whether there is a reason- 
able basis, from the standpoint of the 
board, for its decision, and if there is 
such basis the determination of the 
board must be sustained. State v. 
Cary, 211 N.W. 284, 192 Wis. 436; 
State v. Jodon, 197 N.W. 189, 182 Wis. 
645; Walthers v. Jung, 183 N.W. 986, 
175 Wis. 58; State v. Lee, 178 N.Ww. 
471, 172 Wis. 381; State v. Klein, 147 
NW 3.735. LOM AW Seam 0S se: mo siber bene vs 
Thompson, 138 N.W. 628, 151 Wis. 
184; State v. Fisher, 108 N.W. 206; 
129 Wis. 57; State v. Fisher, 102 N. 
W. 566, 124 Wis. 271; State v. Wil- 
liams, 100 N.W. 1048, 123 Wis. 61; 
State v.. Gaylord, 41 N.W. 518, 73 Wis. 


306. 
91. Hoboken Ferry Co. v. State 
Board of Taxes and Assessments, 134 
A. 684, 103 N.J.Law 148 [aff 128 A.° 
418, 3 N.J.Misc. 361]. — 

fa] That supreme court on cer- 
tiorari calls attention to a difference 
in assessment for taxes of two por- 
tions of the same tract, and queries 
why such was done, is not ground for 
a. contention. that the judgment was 
based on a wrong principle... Hoboken 


Ferry Co. v. State Board of Taxes and 


Assessments, 134 A. 684, 103 N.J.Law 
148 [aff 128 A..418, 3 N.J.Mise. 361]. 

92. See cases infra this note. 

[a] In New Jersey the curative 
force of the act of March 28, 1881 ex- 
tends to all proceedings in making 
and collecting the assessment. Dodge 
v. Love, 9 A. 744, 49 N.J.Law 235 [aff 
2 A. 810, 47 N.J.Law 436]; Hetfield 
v. Plainfield, 46 N.J.Law 119. 

$3. State ex rel. Gardner vy. Harris, 
227 S.W. 818, 286 Mo. 262. 

94. State v. Patterson; 120 N.w. 
227, 1388 Wis. 475. j 

95. State v. Poole, 225 N.W. 730, 
199. Wis. 175. : 

96. State v. Armson, 216 N.W. 

172 Minn. 605. ee 

97. State v. Stewart, 297 P. 476, 
89 Mont. 257. 

98. See Certiorari, § 379. 

99. State v. Quaife, 23 N.J.Law 
89; City of St. Albans v. Avery, 114 
A. 31, 95 Vt. 249 [cert den 42 S.Ct. 51, 
257 U.S. 640, 66 L.Ed. 411, and error 
dism 42 S.Ct. 54, 257 U.S. 666, 66 L. 
Ed. 425). 

[a] For example, where appraisers 
for taxation of the value of the inter- 
est of certain beneficiaries in a trust 
fund found the assessment made by 
the listers was too high, and that its 
amount should be reduced, and also 
erroneously found that the listers did 
not have jurisdiction to make the as- 
sessment, such findings concerned en- 
tirely separate and independent is- 
sues, and the rejection on certiorari 
of the erroneous finding of no juris- 
diction in the listers does not affect 
the validity and force of the proper 
finding that the assessment was too 
high, and the illegal finding only wiil 
be quashed or set aside. City of St. 
Albans v. Avery, 114 A. 31, 95 Vt. 249 
[cert den 42 §.Ct. 51, 257 U.S. 640, 66 
L.Ed, 411, and error dism 42 S.Ct. 54, 
pee es 666, 66 L.Md. 425]. 

. mer _v. Clay County, 1 
W.. 623, 20 S.D. 307. Bee Ne 

[a] Attachment.—Where a tax 
brought before the court by certio- 
rari is affirmed, the court may, in its 
discretion, enforce payment by at- 
tachment. State vy. Smith, 31 N.J. 
Law 216. . 

2. State v. Lantz, 22 A. 49, 53. N.J. 
Law 578; Endicott v. Corson, 13 A, 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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may set aside an assessment,? but an assessment 
may only be set aside where permitted by statute.‘ 
Under statutory authority, the court may reduce the 
valuation where it is too high.’ The court may re- 
mand the case to the board for a rehearing,® and 
an appellate court may remand the case to the in- 
ferior court for further proceedings.? 

107 Since an appeal from 
a reviewing board or officer is purely statutory,® the 
cause must be determined and disposed of in ac- 
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265, 50 N.J.Law 381. 

[a] Thus (1) the court may direct 
an assessment to be changed to the 
proper taxing district where a tax is 
due, but the tax was erroneously as- 
sessed in the wrong district. State v. 
Lantz, 22 A. 49, 53 N.J.Law 578. (2) 
An assessment of property in the 
name of the “Estate of T. D. Endi- 
cott” instead of in the name of the 
executors may be amended. Endicott 
v. Corson, 13 A. 265, 50 N.J.Law 381. 

8. See case infra this note. 

fa] Property partly exempt.— 
Where an assessment is made of a 
parcel of realty as a whole, and part 
of it is found to be exempt from tax- 
ation, as being devoted to religious 
uses, it is proper for the court to set 
aside so much of the assessment as 
relates to that portion. Sisters of 
Peace v. Westervelt, 45 A. 788, 64 N. 
oe 510 [aff 48 A. 789, 65 N.J.Law 

85]. 

4. See cases infra this note. 

[a] In New Jersey (1) in view of 
Tax Act § 9 (4 Comp. St. p 5124), the 
supreme court cannot, on certiorari 
by a taxpayer, set aside a tax for ir- 
regularity or illegality in assessing 
or levying the tax, if the prosecutor 
is liable to taxation in respect of the 
purpose for which the tax is levied. 
Musconetcong Iron Works v. Borough 
of Netcong, 99 A. 914, 90 N.J.Law 58. 
(2) In view of Tax Act § 38 (4 Comp. 
St. p 5121), no assessment of taxes 
ean be set aside on certiorari because 
the aggregate amount of money levied 
or assessed in any taxing district is 
greater than called for by law or 
resolution granting the same. Mus- 
econetcong Iron Works v. Borough of 
Netcong, supra. 

5. Trustees of Stevens Institute of 
Technology v. State Board of Taxes 
and Assessment, 143 A. 356, 105 N.J. 
Law 99; Lehigh Valley R. Co. of 
New Jersey v. State Board of Tax- 
es and Assessment, 134 A. 724, 102 N. 
J.Law 576; Royal Mfg. Co. v. Rah- 
way, 67 A. 940, 75 N.J.Law 416. 

[a] Court will not reduce an as- 
sessment when the evidence does not 
clearly show an excessive valuation 
or the application of an erroneous 
principle. Centre Bridge Co. v. Col- 
lector of Borough of Stockton, 76 A. 
315, 80 N.J.Law 126; Blume v. Bowes, 
47 A. 487, 65 N.J.Law 470; State v. 
Metz, 31 N:J.Law 365. 

6 City of Paterson v. Baker, 139 
A. 416, 5 N.J.Mise. 1024; City of 
Paterson v. Baker, (N.J.Misc.) 139 A. 
415; City of Paterson v. Baker, 139 
A. 413, 5 N.J.Misc. 1075. 

7, See case infra this note. 

8. Generally see Appeal and Er- 
ror §§ 3093-3314. 

9. See supra § 1052. 


10. Rogers v. Duncan, 156 P. 678, 
57 Okl. 20. 
[a] Omission of item from judg- 


ment.—Where the memorandum of 
decision setting out tthe facts on 
which judgment is based specifically 
includes the value of land and build- 
ings in the assessment of property, 
and does not mention the value of 
fixed equipment, inferentially omit- 
ting such equipment, amounting to 
twenty-five per cent.of the cost of the 
building, which the court states in 
its finding of facts for appeal was in- 
cluded in its estimate of the market 
value, the judgment is erroneous, be- 
eause of the omission. Underwood 
Typewriter Co, v. City. of Hartford, 
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board or of the 


utory authority, 


122 A, 91, 99 Conn. :329. 

ll. Knox v. L. N. Dantzler Lumber 
Co., 114 So. 878, 148 Miss. 834. 

[a] Ordering payment of commis- 
sions.— Judgment increasing an as- 
sessment, under L, (1918) c 120, on ap- 
peal of the attorney-general from the 
board of supervisors, should not or- 
der payment of his commissions. Ed- 
ward Hines Yellow Pine Trustees v. 
State, 112 So. 12, 146 Miss. 101. 

[b] . Remand.—The supreme court 
will reverse and remand a tax assess- 
ment case to have the board of super- 
visors’ and tax commission’s order 
approving the assessment roll includ- 
ed in the record of appeal to the 
eircuit court. Board of Sup’rs of 
Greene County v. Kittrell, 116 So, 431, 
150 Miss, 329. 

12. See cases infra this note. 

[a] In Pennsylvania (1) on appeal 
from the board to the court of com- 
mon pleas on an,assessment. of real 
estate, it is the duty of the court, un- 
der the act of April 19, 1889, to hear 
the appeal and proofs in the case, and 
make such orders and decree touching 
the matter complained of as may 
seem just and equitable, having due 
regard to the valuation and assess- 
ment made of other real estate. In re 
Lehigh, etc., Coal Co.’s Assessment, 
74 A. 65, 225 Pa. 272; In re Chester 
Real Est. Assessment, 29 Pa.Dist. 
905; New York and Lehigh Coal Co.’s 
App., 24 Pa.Dist. 462; Garber’s App., 
17 Pa.Dist. 464; Mattern v. Hunting- 
don County Comrs., 17 Pa.Dist. 15; 
Drake v. Northampton County, 14 Pa. 
Dist. 688; Hamilton’s App., 14 Pa. 
Dist. 655; Cambridge Springs Co.’s 
Appeal, § Pa.Dist. 55; Jefferis’ App., 
43 Pa.Co. 443; In re Garver’s Tax 
Assessment, 34 Pa.Co. 138; Reading 
Iron Co.’s Appeal, 21 Pa.Co. 429. (2) 
The courts have no power to treat the 
controversy on the broad principles 
of equity without reference to the re- 
quirements of the tax laws, but their 
decree must be equitable and just in 
the sense of uniformly and fairly en- 
forcing the law as it is written. Ap- 
peal of Central Pennsylvania Lumber 
©o;,581 A. +204,, 232. Pa. 19]1;...Central 
Pennsylvania Lumber:Co.’s App., 20 
Pa.Dist. 167; Berwind Min. Co. v. 
Clearfield County, 18 Pa.Co, 545. (3) 
The duty of fixing values is on the 
court of first instance, and the su- 
preme court should determine only 
whether error had been committed in 
the method used to ascertain the val- 
ues fixed. In re Lehigh & Wilkés- 
Barre Coal Co., 151 A. 359, 300 Pa. 564, 
(4) On reversal of an order of the 
common pleas on appeal to it from a 
tax assessment fixed by the board of 
revision, the judge, when the record 
is remitted, must determine whether 
the testimony already taken is suffi- 
cient to warrant such findings as may 
be necessary for a just valuation of 
the lands in question, in accordance 
with the opinion of the supreme court, 
and if sufficient his findings of fact 
and conclusions of law may be adopt- 
ed, modified, or changed in accord- 
ance with the opinion, but if insuffi- 
cient the case may be opened up and 
new testimony introduced. In re Le- 
high, etc., Coal Co.’s Assessment, 74 
A. 65, 225 Pa.St. 272. 

13. First Nat. Bank v. Board of 
Com’rs of Latah County, 232 P. 905, 
40 Idaho 391. 

14. See supra § 1069. 

15. Ala.—Penney v. State, 128 So. 


disturbed unless clearly erroneous.1® 
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cordance with statutory directions.1° Thus, under 
various statutes, the court may render such judg- 
ment as the board should have rendered,!1 or which 
is just and equitable,” or the court may affirm, re- 
verse, or modity the order of the board.13 
den is on the complaining party to prove its griev- 
ance by sufficient evidence,!* and the decision of the 


The bur- 


lower court on review will not be 
Under stat- 
errors or mistakes in the assess- 


596, 221 Ala. 230. 

Ark.—Gibson v. Lawrence County, 
244 S.W. 341, 155 Ark. 319. 

Colo.—Standard Chemical Co. v. 
Curtis, 233 P. 1112, 77 Colo. 10; Gil- 
let v. Lagan County, 58 P.,335, 13: 
Colo.App. 380. 

Iowa.—Davison v. Board of Review 
of Buchanan Tp., Page County, 230 
N.W. 304; Iowa Ry. & Light Corpora- 
tion v. Board of Review of Town of 
Grand Junction, 228 N.W. 623; Chap- 
man Bros. v. Board of Review of City 
of Des Moines, 228 N.W. 28; Hawkeye 
Portland Cement Co. v. Board of Re- 
view, 217 N.W.-837; Vanderpluijm v- 
Morris, 205 N.W. 341, 200 Iowa 776; 
Kamrar v. Webster County, 120 N.W. 
120; Hutchinson v. Oskaloosa Bd. .of 
Equalization, 24 N.W. 581, 67 Iowa 37. 

Ky.—Commonwealth v. J. B. Clay & 
Co., 284 S.W. 428, 215 Ky. 125; Grant 
County Board of Sup’rs v. Williams, 
265 S.W. 286, 204 Ky. 722; Brown v. 
Wayne County Board of Sup’rs, 264 
S.W. 1078, 204 Ky. 550; Stepp v. Pike 
County Board of Sup’rs, 238 S.W. 408, 
194 Ky. 176; Thomas v. Board of 
abe of Jackson County, 119 S.W. 


La.—Vicksburg, etc., R. Co. v. Lake, 
38 La.Ann. 760. 

Neb.—In re Meridian Highway 
Bridge Co.’s Bridge, 220 N.W. 241, 117 
Neb. 214; In re Sioux City Bridge Co. 
Assessment, 182 N.W. 485, 105 Neb. 
843; Blue Hill First Nat. Bank v. 
Webster County, 113 N.W. 190, 77 
Neb. 815, 110 N.W. 535, 77 Neb. 813; 
Woods v. Lincoln Gas,’ ete., Co., 
N.W. 931, 74 Neb. 526; Field v. Lin- 
coln Traction Co., 104 N.W. 931, 74 
Neb. 418. 

Ohio.—Strauss Brother Co. v. Long,. 
160 N.E. 635, 27 OhioApp. 17. 

Okl.—State v. State ex rel. Shull, 
286 P. 891, 142 Okl, 293; Van Hoozer 
v. Myers, 224 P. 977, 98 Okl. 243; 
bg v. Dickey, 222 P. 527, 96 Okl. 

Pa.—Appeal of Du Bois, 142 A. 134, 


293 Pa. 186; In re Pennsylvania Coal 
Company’s Assessment, 101 A. 646, 
257 Pa. 320; Philadelphia & Reading 


Coal & Iron Co. v. Commissioners of 
Northumberland County, 95 A. 406, 
250 Pa. 101; Washington County v. 
Wieneke, 82 A. 759, 233 Pa. 560>- 
Washington County vy. Cunningham, 
82 A. 759, 233 Pa. 560; Washington 
County v. Scott, 82 A. 759, 233 Pa. 
561; Washington County v. Marquis, 
82 A. 756, 233 Pa.-552; In re Scott, 
80 A. 255, 231 Pa. 311; Pocono Pines. 
Assembly v. Monroe County, 29 Pa. 
Super. 36. 

W.Va.—Cochran Coal & Coke Co. v. 
Board of Equalization and Review of 
Monongalia County, 158 S.E. 906; 
Liberty Coal Co. v. Bassett, 150 S.E. 
745,108 W.Va, 293. ' 

B.C.—Re Vancouver Incorporation 


Act, [1930] .4,,Dom.L.R. 80; In “re 
MacKenzie, 22 B.C, 15. 
Que.—Bagg v. St. Louis, 20 Que. 


Super. 149. 

[a] Trial court’s finding of facts 
reversed if not supported by evidence. 
In re Kemble’s Estate, 124 A. 694, 280 
Pa. 441. 

[b] Granting of request for find- 
ing of fact by board of tax appeals 
that a mill owned textile machinery 
“used in manufacture” did not over- 
rule an explicit finding of the board 
that machinery in use on the tax date 
was one hundred five thousand two 
hundred forty eight spindles and 
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ment may be amended or corrected,1® and the court 
may st:ike from the assessment property which the 
taxpayer does not own or which is otherwise not 
Relief will be confined to the issues 
raised by the pleadings,'® and the court cannot 
grant an amendment to the pleadings to conform 
to proof which discloses a different cause of action.t® 
When a disputed tax assessment is finally deter- 
mined, it relates back to the time when, under the 


assessable.17 


law, it was required to be made.?° 


Assessing property. Although the trial is de no- 
vo,?1 under general rules,?* the court has no power 
to ‘make an original assessment of property?*® unless 


complementary machinery. West 
Boylston Mfg. Co. v. Board of As- 
sessors of Easthampton, (Mass.) 178 
N.E. 531. 

16. Re Bayack, (Ont.) [1929] 3 
Dom.L.R. 480; Great Western R. Co. 
v. Rogers, 29 U.C.Q.B. (Ont.) 245. 

[a] In Iowa, under Code § 4127, 
authorizing the making of “any nec- 
essary orders to secure a perfect rec- 
ord or transcript thereof,’ the dis- 
trict court on an appeal from an as- 
sessment of omitted property is au- 
thorized to correct the record by 
showing a stipulation that the neces- 
sary objection to the assessment was 
made before the county treasurer 
and auditor. Dowling v. Webster 
County, 134 N.W. 870, 154 Iowa 603. 

[b] Error in assessing same prop- 
erty twice could be corrected in the 
supreme court, although the error 
might have been corrected in the 
eounty court. Swift Coal & Timber 
Co. v. Board of Tax Sup’rs of Letcher 
County, 3 S.W.(2d) 1067, 223 Ky. 461. 

17. Schoonover v. Petcina, 100 N. 
W. 490, 126 Iowa 261; Cedar Rapids, 
CLO CO Ve CeGar Rapids, 76 N.W. 
728, 106 Iowa 476; Dunlieth, etc., 
Bridge COs Dubuque County, 8 N.W. 
443, 55 Iowa 558. 


18. Ives v. Goshen, 26 A. 845, 63 
Conn. 79. 

19. Brown. v. Grand Junction, 39 
N.W. 718, 75 Iowa 488. 

20. Des Moines Gas Co. v. Save- 
rude, 180 N.W. 193, 190 Iowa 165; 
Philadelphia & Reading Coal & 


Iron Co. vy. School Dist. of Borough of 
Tamaqua, 156 A. 75, 304 Pa. 489, 76 
A.L.R. 1007. 

21. See supra § 1068. 

22. See infra §§ 1076, 1080. 

23. State v. Superior Court of 
Washington for Thurston County, 
258 Po Att. 144. Wash.) 201e ine re 
Assessment of Metropolitan Bldg. 
Co., 258 P. 473, 144 Wash. 469. 

[a] In Iowa (1) the district court 
has no power to make an original as- 
sessment of property. Estherville 
First Nat. Bank v. Estherville, 112 N. 
W. 829, 1386 Iowa 203 [dism 30 S.Ct. 
152, 215° U.S: .341, 54 L.iba. 2234; 
Wahkonsa Inv. Co. v. Ft. Dodge, 100 
N.W. 517, 125 Iowa 148; Cedar Rapids, 
etc., R. Co. v. Cedar Rapids, 76 N.W. 
728, 106 lowa 476; Farmers’ L. & T. 
Co. v. Fonda, 87 N.W. 724, 114 Iowa 
728; Frost v. Board of Review of 
Oskaloosa, 86 N.W. 213, 114 Iowa 1038; 
Brown v. Town of Grand Junction, 
39 N.W. 718, 75 Iowa 488. (2) That 
the court may not make an original 
assessment refers only to cases in 
which no assessment is brought be- 
fore the court for review. Where the 
treasurer assesses omitted property, 
the court must fix the amount for 
which the taxpayer should have been 
assessed by the treasurer. Schoonov- 
er v. Petcina, 100 N.W. 490, 126 Iowa 
261. (3) On appeal the district court 
becomes an assessing tribunal which 
is clothed with authority to determine 
anew the sum in which the taxpayer 
is to be assessed. Des Moines Gas Co. 
v. Saverude, 180 N.W. 193, 190 Iowa 
165; Lyons v. Board of Equalization 
of City of Ottumwa, 70 N.W. 711, 102 
Iowa 1; Grimes vy. City of Burlington, 
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valued.®® 


37 N.W. 106, 74 Iowa 123. 

24. Cheney v. Town of Hssex, 76 
A. 1098, 838 Conn. 493; Knox v. L. N. 
Dantzler Lumber Co., 114 So. 873, 
148 Miss. 834; In re State Line & S. 
m3 Co.’s Taxation, 107 A. 860, 264 Pa. 
489, 

[a] Thus, under the act of. April 
19, 1889, giving the court of common 
pleas on appeal the power to make 
such orders and decree as “may seem 
just and equitable,” the court may 
add omitted real estate. In re State 


Line & S. R. Co.’s Taxation, 107 A. 
860, 264 Pa. 489. 

25. Tennessee Coal, etc., Co. v. 
State, 37 So. 433, 141 Ala. 103; Robin- 


son Land & Lumber Co. v. Roberson, 
89 So. 160, 126 Miss. 535. 

[a] Necessity of notice.—L. 
(1920) e¢ 323 § 6, requiring notice by 
mail to the taxpayer whose assess- 
ment is increased, has reference to 
notice when assessment is increased 
upon the rolls by the board of super- 
visors, and not by judgment on appeal 
to the circuit court. Robinson Land 
& Lumber Co. v. Roberson, 89 So. 160, 
126 Miss. 535. 

26. See cases infra this note. 

[a] Increase after reduction.— 
Under Acts (1911) p 230, providing 
that appeals from assessments by the 
county boards of equalization shall be 
heard by the county court before the 
fourth Wednesday in October, the 
county court, having reduced an as- 
sessment at a hearing before the 
fourth Wednesday in October, cannot 
in the succeeding January raise it. 
First Nat. Bank v. Norris, 167 S.W. 
481, 113 Ark. 138. 

[b] In Iowa (1) under Acts 32d 
Gen. Assem. c 60 § 1, providing that 
certain officers interested or a tax 
payer may make complaint before the 
board in respect of assessments, and 
may appeal from the decision of the 
board on which appeal the court may 
increase, decrease, or affirm the as- 
sessment, the district court may make 
anew assessment as of stock against 
the stockholders, whereby the amount 
of taxes is increased, the result being 
to increase the taxes on the property 
of the corporation, and they still being 
payable by it. In re Sioux City Stock- 
yards Co., 127 N.W. 1102, 149 Iowa 5. 
(2) On an appeal by a taxpayer from 
the board on his individual assess- 
ment, the court may not increase the 
assessment. Estherville First Nat. 
Bank v. Estherville, 112 N.W. 829, 136 
lowa 203 [dism 30 S.Ct. 152, 215 U.S. 
341, 54 L.Ed. 223]; Farmers’ L. & T. 
Co. v. Fonda, 87 N.W. 724, 114 Iowa 
728; German-American Savings Bank 
v. City of Burlington, 7 N.W. 105, 54 
Iowa 609; Des Moines Water Co.’s 
Appeal, 48 Iowa 324. (3) Acts 32d 
Gen. Assem. c 60 § 1, giving the public 
the right of appeal, does not give the 
district court power to increase an 
assessment on a taxpayer’s appeal on 
his individual assessment. Central 
Life’ Assur.: Soc. ‘v. City. of ‘Des 
Moines, (Iowa) 238 N.W. 535 [den reh 
and mod op 236 N.W. 426]. 

27. Ex p. Ft. Smith, etc., Bridge 
Co., 36 S.W. 1060, 62 Ark. 461; Emi- 
nence Distillery Co. v. Henry County 
Board of Sup’rs, 200 S.W. 347, 178 Ky. 


a See SS EU OR aa Ae ed 
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such power is conferred by statute.?* 

Increasing assessment. Unless authorized “ stat- 
ute,?> on appeal the court may not increase an as- 
sessment?® or the assessment of property generally 
in order to remedy the grievance of an individual 
taxpayer claiming inequality.?7 

Reducing assessment. 
tions,?8 on appeal the court may reduce the valua- 
tion of property,?® as where the property is over- 
Likewise, the court may reduce the val- 
uation where the assessment is unequal,** although 
the property is not assessed above its true value,?? 
and although in assessing other property at less than 


Under statutory direc- 


811. 

28. See statutory provisions. 

29. Hamilton’s Appeal, 22 Lanc.L. 
Rev. (Pa.) 21; Drake v. Northampton 
County, 9 North.Co. (Pa.) 324. 

30. Hempstead County v. Hope 
Bank; \) 84 (SOW 7hO30s 1 TAY Arle) 3/7 
Schoonover v. Petcina, 100 N.W. 490, 
126 lowa 261; Appeal of Pennsylvania 
Stave Co., 84 A. 761, 236 Pa. 97; Drake 
v. Northampton County, 14 Pa.Dist. 
688; Reading Iron Co.’s Appeal, 21 
Pa. Co. 429, 

[a] Court will interfere only when 
the evidence is clear that the property 
will not sell at public sale, after full 
notice, for as much as it was valued. 
In re Chester Real Est. Assessments, 


29 Pa.Dist. 905;. Bell’s App., 11 Pa. 
Dist. 732. 
31. Ark.—Ex Ft. Smith, etc., 


p. 
Bridge Co., 36 S.W: 1060, 62 Ark. 461. 

Conn.—Randell v. Bridgeport, 28 A. 
523, 63 Conn. 321. 

Towa.—Burnham v. Barber, 30 N. 
W. 20, 70 Iowa 87. 

Ky Eminence Distillery Co. v. 
renee County Board of Sup’rs, 200 
S.W. 347, 178 Ky. 811. 

Pa. —Shannopin Coal Co. v. Greene 
County, 124 A. 266, 280 Pa. 4; In re 
Irwin Basin Coal Lands, 17 Pa.Dist. 
825; Garber’s Appeal, 17 Pa.Dist. 464; 


Mattern Vs Huntingdon County 
Com’rs, 17 Pa.Dist. 15; WHarrison’s 
Apps) ae Pa. Dist. 158 Cambridge 


Springs Co.’s App., 8 Pa. Dist. 55; In 
re Garver’s Tax Assessment, 34 Pa. Co. 
138; Doylestown Tax Assessments, 7 
Pas Co. 535; Richter’s Appeal, 8 Pa. 
Co. 119. Weitzenkorn v. Luzerne 
County, 8 Kulp 165. 

[a] Relief is properly refused on 
the ground that the property of others 
was undervalued and plaintiff’s as- 
sessment thereby increased, where it 
appears that his property was justly 
assessed at its true value and that 
such others were overvalued on some 
property. Ives v. Goshen, 32 A. 932, 
65 Conn. 456. 

[b] Where assessment is not un- 
equal as compared with the general 
average of valuations, the assessment 
will not be reduced. Greene County 
Coal Tax Appeals, 152 A. 755, 302 Pa, 
179 [rev and causes remanded Cum- 
berland Coal Co. v. Board of Revision 
of Tax Assessments in Greene County, 
Pa., 52 S.Ct. 48]; Dery’s Appeal, 10 
Pa. Dist. &Co. 546; Hamilton’s App., 14 
Pa.Dist. 655; In re Hillside Coal & 
fron Coa Pa. Dist. 485; Heberton’s 
Appeal, 2 Pa. Dist. 794, 13 ParGo.. 372+ 
Armstrong County Tax Assessments, 
25 Pa.Co. 213; Berwind White Coal 
Min. Co. v. Clearfield County, 18 Pa. 
Co; 5455 Hlortiss?. s Appeal, 20 Montg. 
Co. (Pa.) 167 

[c] Rule ‘is to deduct from price 
the property would bring at sale after 
public notice such percentage as as- 
sessments generally throughout the 
county are below true values. Gar- 
ber’s Appeal, 17 Pa.Dist. 464; In re 
ohaia Tax Assessment, 34 Pa.Co. 


Equality and breach in general 
see supra §§ 29-69 

32. Ex p. Ft. Smith, etc., Bridge 
Co., 36 S.W. 1060, 62 Ark. 461; Emi- 
nence Distillery Co. v. Henry County 


4 


§§ 1074-1076] 


its full value the assessing authorities violated a 


statute providing for assessments 


However, relief against a disproportionate assess- 
ment will not be given where the only complaint is 
The court should not re- 
duce the valuation below the amount given by the 
taxpayer,*° or fix it higher than was done by the 
board,*® or admitted to be fair and just by the 
taxing authorities in their pleadings.37 

In the absence of stat- 
utory authority, on appeal the court may not render 
a personal judgment for the amount of taxes found 


an excessive valuation.*®4 


Judgment for taxes due. 


to be due.?8 
Refund of tax. 


such refund may be ordered.*® 
Execution. 


may issue execution.‘ 
Costs.*? 


Board of Sup’rs, 200 S.W. 347, 178 Ky. 
811; Richter’s Appeal, 8 Pa.Co. 119. 
33. Randell v. Bridgeport, 28 A. 


34. Ives v. Goshen, 26 A. 845, 63 
Cann. 79. 

35. Greenwoods Co. v. New Hart- 
ford, 32 A. 933, 65 Conn. 461; Randell 
v. City of Bridgeport, 28 A. 5238, 63 
Conn. 321. i 

36. Greenwoods Co. v. New Hart- 
ford, 32 A. 933, 65 Conn. 461. 

[a] Court may change one or more 
items so that the total valuation 
should not exceed the sum assessed 
by the board. Greenwoods Co. v. New 
Hartford, 32 A. 933, 65 Conn. 461. 

37. Dunleith, ete., Bridge Co. v. 
Laas County, 8 N.W. 443, 55 Iowa 

38. Ex p. Howard-Harrison Iron 
Co., 30 So. 400, 130 Ala. 185; Morris 
Ice Co. v. Adams, 22 So. 944, 75 Miss. 


410. 

39. See infra §§ 1254-1257. 

40. Grenada Bank v. Town of 
Moorhead, (Miss.) 133 So. 666; Board 
of Sup’rs v. Citizens’ Nat. Bank, 80 
So. 530, 119 Miss. 165. 

41. See case infra this note. 

[a] In Massachusetts the supreme 
judicial court, on appeal from the 
board of tax appeals, under Gen. L. c 
58A § 13, has jurisdiction, on granting 
abatement, to order execution to issue 
against a town, notwithstanding the 
town is not a nominal party. West 
Boylston Mfg. Co. v. Board of <As- 
sessors of Easthampton, (Mass.) 178 
N.E. 531. 

{[b] Court must decide whether it 
has jurisdiction to order execution in 
conformity to statute, although the 
question was not raised. ,West Boyls- 
ton Mfg. Co. v. Board of Assessors of 
Easthampton, (Mass.) 178 N.E. 531. 

42. Generally see Costs § 69. 

43. See statutory provisions. 

44. Bynum Bros. v. State, 112 So. 
348, 216 Ala. 102; State v. Donaldson, 
96 So. 617, 209 Ala. 400; Stahmer v. 
State, 27 So. 311, 125 Ala. 72; State v. 
Page, 97 So. 244, 19 Ala.App. 303. 

[a] In Mississippi the ten per 
cent damages provided by Code (1906) 
§ 81 (Hemingway Code § 61), if on ap- 
peal to the circuit court from a de- 
cision of the board of supervisors as 
to an assessment the matter be decided 
against appellant, can be recovered, 
where judgment in the circuit court 
was for appellant, but on appeal by 
the county, was reversed, only by 
elaim or motion in the supreme court 
within the time prescribed to amend 
or correct the judgment, and not by 
subsequent motion in the_ circuit 
eourt. Board of Sup’rs of Wilkinson 
County v. Foster Creek Lumber & 
Mfe. Co., 103 So. 482, 138 Miss. 543. 

45. Brown v. Wayne County Board 
of Sup’rs, 264 S.W. 1073, 204 Ky. 
550, e : 3 


. 5238, 638 Conn. 321. 


While a refund of taxes may be 
had in an appropriate proceeding,*® in the absence 
of statutory authority, on appeal from a board, no 


Under statutory authority, the court 
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at full value.? 


arbitration. 


by statute.>? 


costs may be awarded the successful party.** 
state or taxing authorities representing the state are 
not liable for costs where exempted by statute,*® 
and costs incurred by the taxing authorities should 
not be charged against the taxpayer.*® 
may apportion costs when authorized.47 

[§ 1075] D. Arbitration.+® 
utes,*® a person dissatisfied with the action of as- 
sessors®® or of a reviewing board®! may resort to 
An appeal from the decision of arbi- 
trators lies only in such eases as are provided for 
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The 


The court 


Under some stat- 


[§ 1076] E. Judicial Remedies for Review and 


Correction of Assessments—1l. Jurisdiction and 
Powers of Courts’*——a. In General. Under general : 
rules,°* courts have no jurisdiction to supervise or 


correct assessments®® of property for taxation duly 


made by the proper officers in any collateral or di- 


rect proceeding,®® unless such authority is confer- 


Under statutory authority,*® on appeal 


46. Brown v. Wayne County Board 
of Sup’rs, supra. 

[a] Wrongful taxing of costs of 
the commonwealth or board of super- 
visors against a landowner securing 
a considerable reduction in the valua- 
tion of land on appeal to the circuit 
court does not require a reversal, but 
the circuit court will be directed to 
eorrect the judgment. Brown vy. 
Wayne County Board of Sup’rs, 264 
S.W. 10738, 204 Ky. 550 


47. Bynum Bros. ve State, 112 So. 
348, 216 Ala. 102; Richter’s Appeal, 8 
Pa:Cor 119, 


48. Generally see Arbitration and 
Award 5 C.J. p 1 

49. See statutory provisions. 

50. See cases infra this note. 

{a] Bligibility of arbitrator.—An 
arbitrator appointed by tax assessors 
in proceedings under the Tax Equali- 
zation Act (L. [1913] pp 123, 127) was 
disqualified, where he was a brother 
of one assessor and had been guilty of 
fraud and misconduct. Vestel v. Ed- 
wards, 85 S.E. 187, 143 Ga. 368. 

[b] Notice and hearing.—(1) Ga. 
L. (1913) p 123, entitling a taxpayer, 
who is dissatisfied with assessment 
by the board of county tax assessors, 
to demand an “arbitration,” and re- 
quiring the arbitrators to take an offi- 
cial oath “before entering upon a hear- 
ing,’ entitles the taxpayer to a hear- 
ing before the arbitrators. McGregor 
v. Hogan, 44 S.Ct. 50, 263 U.S. 234, 68 
L.Ed. 282 [aff 112 S.E..471, 153 .:Ga. 
473]. (2) Where notice to the tax- 
payer is given and he has the right to 
arbitrate the assessed valuation of 
the property, this affords him due 
process of law. Douglas v. McCurdy, 
115 S.E. 658, 154 Ga. 814; Shewmake 
Bros. Co. v. Dominy, 94 S.E. 999, 147 
Ga. 577. (3) <A taxpayer having 
voluntarily invoked the benefit of 
Code § 840, by exercising the privilege 
of selecting on his part one of the 
disinterested persons, cannot com- 
plain that the mode of assessment to 
which he has thus resorted is uncon- 
stitutional because the statute fails 
to make any provision for notice or 
hearing, or for any other reason; and, 
inasmuch as. the statute makes no 
such provision, the board of disinter- 
ested persons was not bound to give 
notice of the time and place of its 
meeting, nor to afford the taxpayer 
any opportunity to be heard, the stat- 
ute contemplating that these persons 
should act upon their own knowledge 
of the property and opinion of its 
value, and not upon evidence, or the 
examination of witnesses. Collier v. 
Morrow, 15 S.E. 768, 90 Ga. 148. 

[ce] Sufficiency of demand.—Un- 
der Act Aug. 14, 1913 (L. [1913] p 
127) § 6, providing that, if any tax- 
payer is dissatisfied with the action 
of the board of county assessors in 
correcting and equalizing returns, he 


may give notice that he demands an 
arbitration, a verbal statement that 
an arbitration will be demanded if 
the board insists upon its valuation 
and the naming of an arbitrator is not 
the equivalent of a demand for arbi- 
tration. Anthony Shoals Power Co. 
v. Barnett, 114 S.E. 362, 154 Ga. 396. 

[d] Repeal of statute.—Ga. Acts 
(1918) p 232 §§ 1, 3, 5, 7, 8, giving the 
taxpayer an opportunity to file a peti- 
tion in equity to enjoin an excessive 
assessment as a substitute for the 
previous remedy by arbitration under 
Park Code Annot. (1914) § 1116 (a), 
repealed such provision for arbitra- 
tion. Bohler v. Callaway, 45 S.Ct. 431, 
267 U.S. 479, 69 L.Ed. 745. ‘ 

51. See case infra this note. 

[a] In Alabama, under Acts (1915) 
pp 386, 418 § 77, it is purely optional 
with a taxpayer.dissatisfied with the 
action of the county board of equali- 
zation to demand an arbitration, or 
he may appeal to the circuit court un- 


der § 292. Ex parte State, 83 So. 334, 
203 Ala. 444, 

52. See case infra this note. 

{a} In lMouisiana, under Acts 


(1877) No. 96-§ 88, providing for sub- 
mission to two referees on refusal 
of the assessors to give relief, no ap- 
peal lies from the decision of the two 
referees, but only lies under certain 
conditions from the decision of a third 
referee appointed on disagreement of 
the other two. New Orleans Gas 
Light Co. v. Board. of Assessors, 31 
La.Ann. 270. 

53. Cross references: 
Authority and powers of board or 

officer see’ supra §§ 1015-1024. 
Judicial notice of revenue and taxa- 

tion matters see Evidence § 1885. 
Jurisdiction of courts generally see 

Courts §§ 13-177; Federal Courts 

§ 4 et seq. 
Prohibition against proceedings see 

Prohibition §§ 14-87. . 
Review of decision of board or officer 

see supra §§ 1052-1074. 

54. See Courts § 27 et seq. 

55. Assessments in general 
supra § 758 et seq. 

Finality of: 
Assessment roll see supra § 920. 
Board’s decision see supra § 1047. 

56. U.S.—Louisville & N. R. Co. v. 
Greene, 37 S.Ct. 688, 244 U.S. 522, 61 
L.Ed. 1291, Ann.Cas.1917E 97 [mod 
230 F. 191]; Buick Motor Co. v. City 
of Milwaukee, 43 F.(2d) 385 [aff 48 F. 
(2d) 801]. 

Alaska.—Ballaine v. Seward, 5 
Alaska 734, 739 [quot Cyc]. 

Ark.——Arkadelphia Milling Co. v. 
Clark County Board of Equalization, 
206 S.W. 70, 186 Ark. 180; State v. 
Kansas City & M. Ry. & Bridge Co., 
153 S.W. 614, 106 Ark. 248; State v. 
Little, 126 S.W. 713, 94 Ark. 217, 29 
L.R.A.N.S. 721. 

Cal._Hammond Lumber Co. v. Los 


see 
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[§ 1076 


red°7 by statute.5* Even where jurisdiction is thus | conferred, the courts may not entertain it in the 


Angeles County, 285 P. 896, 104 Cal. 
App. 235; Birch v. Orange County, 
210 P. 57, 59 Cal.App. 132. 

Fla.—Wade v. Murrhee, 78 So. 536, 
75 Fla. 494. 

Idano.—Northwest Light & Water 
Co..v. Alexander, 160 P. 1106, 29 
Idaho 557. 

Tll.—Kinderman y. Harding, 178 N. 
EB. 71,,345. Ik. 237. 


Mich.—United States Radiator 
Corp. v. Wayne County, 158 N.W. 
10380, 192 Mich. 449. 

Mont.—Belknap Realty Co: Vv. 


Simineo, 215 P. 659,67 Mont. 359. 

Nev.—State v. Central: Pac. R. Co., 
26 P. 225, 1109, 21 Nev. 172. 

N.Y.—People ex rel. Nash v. Lough- 
man, 222 N.Y.S. 96, 220 App.Div. 549 
[rev 157 N.E. 894, 245 N.Y. 649]. 

Mex—-Gulft;: Ge &US Ey Ry. Co. ve 
State, (Civ.App.) 9 S.W.(2d) 1051. 

Wis.—Peninsular Power Co. v. Wis- 
eonsin Tax Commission, 218 N.W. 371, 
195 Wis. 231; Town of Mineral Point 
vy. City of Mineral Point, 181 N.W. 224, 
173 Wis. 355. : 

57. See statutory provisions. 

Remedies for review and correction 
of assessments: 

Action to: 

Reduce assessment or abate tax see 

infra § 1134 et seq. 

Vacate assessment or for reassess- 

ment see infra § 1145 et seq. 
-Appeal from: 
Assessment see infra § 1089 et seq. 
Decision of reviewing board or of- 
ficer see supra § 1052 et seq. 
Certiorari to review assessment see 
infra § 1100 et seq. 
Injunction to restrain assessment see 
infra § 1127 et seq. 
Mandamus to correct assessment see 
infra § 1126 et seq. 

58. Ark.—Clay County v. Brown 
Lumber Co., 119 S.W. 251, 90 Ark. 413; 
Saline County v. Hughes, 105 S.W. 
577, 84 Ark. 347. 2 

Cal.—San Diego & A. Ry. Co. v. 
State Board of Equalization, 132 P. 
1044, 165 Cal. 560; California Bank 
v. San Francisco, 75 P. 832, 142 Cal. 
276, 100 Am.S.R. 130, 64 L.R.A. 918; 
People v. Mills Nat. Bank, 55 P. 685, 
123 Cal. 538, 69 Am.S.R. 32, 45 L.R.A. 
747; Johnson v. Malloy, 16 P. 228, 74 
Cal. 430. 

Colo.—Arapahoe County v. Denver 
Roos Water Co., 76 P. 1060, 32 Colo. 
Conn.—Connecticut Light & Power 
Co. v. Town of Oxford, 126 A. 1, 101 
Conn. 383; Morris v. New Haven, 58 
A. 748, 77 Conn. 108. 

Fla.—Jackson County vy. Thornton, 
33 So. 291, 44 Fla. 610. 

Ill.-—Weber v. Baird, 70 N.E. 231, 
208 Ill. 209; Hulbert v. People, 59 
N.E. 567, 189 Ill. 114; People v. Lots 
in Ashley, 138 N.E. 556, 122 Ill. 297; 
New York, etc., Grain, ete., Exch. vy. 
Gleason, 13 N.E. 204, 121 Ill. 502; Re- 
Cees Lins. (Co. ve Pollaky po. 


Ind.—Baltimore, etc., R. Co. v. Ore- 
gon Tp., 84 N.E. 529, 170 Ind. 300 [aff 
(App.) 81 N.E. 105]; Jeffersonville 
v. Louisville, etc., Bridge Co., 83 N.E. 
337, 169 Ind. 645; Hart v. Smith, 64 
N.E. 661, 159 Ind. 182,95 Am.S.R. 280, 
58 L.R.A. 949; Rhoads v. Cushman, 
45 Ind. 85; Pitcher v. Jackman, 15 
Ind. 107; Biggs v. Lake County, 34 
N.E. 500, 7 Ind.App. 142. 

Iowa.—Judy v. Pleasant Nat. State 
Bank, 110 N.W. 605, 133 Iowa 252; 
Ferguson v. Rolfe, 94 N.W.41129; Polk 
County v. Sherman, 68 N.W. 562, 99 
Iéwa 60. 

Ky.—Hopkinsville First Nat. Bank 
vy. Hopkinsville, 108 S.W, 311, 128 
Ky. 383, 32 Ky.L. 1283, 16 L.R.A.N.S. 
685; Citizens’ Nat. Bank v. Com., 80 
S.W. 479, 81 S.W. 686, 118 Ky. 51, 25 
Ky.L. 2254, 26 Ky.L. 62. 

Md.—O’Neal v. Virginia, etc., Bridge 
Co., 18 Md. 1, 79 Am.D. 669. 


Mass.—Connecticut Mut. L. Ins. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


Co. v, Com., 133 Mass. 161; Com..-v. 
Cary Imp. Co., 98 Mass; 19. 

Minn.—State v. Duluth Gas, etce., 
Co. 73 cN. We 10825) 76) Minn (9.65. .bi4 
Tens Oo. 

Mont.—Danforth v. Livingston, 59 
P. 916, 23 Mont. 558. 

N.H.—Manchester v. Furnald, 51 A. 
657, 71 N.H. 158; In re Briggs, 29 N. 
H. 547; Walker v. Cochran, 8 N.H. 
166. 

N.J.—Newark v. North Jersey St. 

R. Co., 53 A. 219, 68 N.J.Law 486; 
Williams v. Bettle, 11 A. 17, 50 N.J. 
Law 132; Reynolds y. Paterson,'$ A. 
118, 49 N.J.Law 380; Dodge v. Love, 
9 A. 744, 49 N.J.Law 235; State v. 
Powers, 24 N.J.-Law 406. 
' N.Y.—People v. Coleman, 14 N.E. 
431, 107 N.Y. 541; Swift v. Pough- 
keepsie, 5 Transcr.A. 221, 37 N.Y. 511; 
Matter of Baumgarten, 57 N.Y.S. 284, 
39 App.Div. 174; Livingston v. Hol- 
lenbeck, 4 Barb. 9, 3 How.Pr. 3438; 
Kings County El. R. Co. v. Brooklyn, 
38 N.Y.S. 154, 16 Mise. 419; Brooklyn 
El. R. Co. v. Brooklyn, 38 N.Y.S. 154, 
16 Misc. 416, 419 [aff 42 N.Y.S. 683, 11 
App.Div. 127]; People v. Asten, 47 
Hun 639, 15 N.Y.St. 170 [rev 24 N.E. 
944, 121 N.Y. 551]; People v. Christie, 
47 Hun 686, 14 N.Y.St. 525 [aff 21 N.E. 
1024, 115 N.Y. 158]. 

Ohio.—Musser v. Adair, 45 N.E. 903, 
55 OhioSt. 466; Sherard v. Lindsay, 
13 OhioCir.Ct. 315, 7 OhioCir/Dec. 245; 
Nova Ceasarea Harmony Lodge No. 2 
v. Hagerty, 11 OhioDec. (Reprint) 
595, 28 Cinc.L.Bul. 67; Gerke Brewing 
Co. v. Hagerty, 1 OhioS.&C.P. 687, 1 
OhioN.P. 68. ‘ 

Pa.—Stewart v. Maple, 70 Pa. 221; 
Philadelphia v. Thurlow, 6 Pa.Dist. 
2 Nichols v. Wilkes-Barre, 9 Kulp 

Tex.—Linz v. Sherman, (Civ.App.) 
62 S.W. 71. 

Utah.—Home F., Ins. Co. -v. Lynch, 
56 P. 681, 19 Utah 189, 

Va.—Commonwealth v. Smallwood 
Memorial Institute, 97 S.E. 805, 124 
Va. 142; Richmond v. Crenshaw, 76 


Va. 936. 
Wash.—Great Northern R. Co. v. 
102 P. 881, 54 


Snohomish County, 
Wash. 23. 

W.Va.—Clark v. Mercer County Ct., 
47 S.B. 162, 55 W.Va. 278. 

Wis.—State v. Wharton, 94 N.W. 
359, 117 Wis. 558; Marsh v. Richwood, 
88 N.W. 916, 113 Wis. 111;° Plumer v. 
Marathon County, 50 N.W. 416, 46 
Wis. 163. 

[a] Assessments become reviewa- 
ble judicially only when translated in- 
to action, as by levy of tax based 
thereon. Ex parte Williams, 48 S.Ct. 
523, 277 U.S. 267, 72 L.Ed. 877. 

[b] Correcting clerical errors.— 
(1) Under Ky. St. § 4250, providing 
that the county court on certain con- 


‘ditions may correct any mere clerical 


errors in the assessment, an error of 
a tax commissioner in assessing fix- 
tures as personal property is not cler- 
ical.’ Buchanan v. West Kentucky 
Coal Co., 291 S.W. 32, 218 Ky. 259, 51 
A.L.R. 281. (2) Where an error is a 
judicial error and not a clerical mis- 
prision, it cannot be corrected as a 
elerical error after judgment becomes 
final and is affirmed on appeal. Lex- 
ington v. Walsh, 102 S.W. 891, 31 Ky. 
L. 446. (3) Under Code (1913) ec 29 
§ 132a (§ 1018), authorizing the coun- 
ty court to correct mistakes and er- 
rors made by the assessor in the land 


and personal property books, except. 


the fixing of valuations, the court may 
correct such books so as to make the 
valuation correspond with the actual 
assessment, since in so doing it does 
not fix the valuation, but makes the 
record show the valuation theretofore 
fixed by the proper authority. State 
v. Bond, 114 S.E. 616, 92 W.Va. 243. 
[c] Courts will scrutinize closely 
any attempt to evade taxation. Cliff’s 
Chemical Co. v. Wisconsin Tax Com- 


mission, 214 N.W. 447, 193 Wis. 295 
[error dism 48 S.Ct. 435, 277 U.S. 574, 
72 L.Ed. 994]. : ; 

[d] Defense to action to recover 
taxes.—Where suit is brought against 
a delinquent taxpayer to recover the 
taxes, he may, if he can show the ex- 
istence of errors in his assessment, 
have them corrected. State v. Wil- 
liam Deering & Co., 57 N.W. 313, 56 
Minn. 24. 

[e] Necessity of notice.—Where a 


‘specified term of the county court is 


fixed by statute, of which notice must 
be taken, no notice to a taxpayer 
whose assessment has been raised is 
necessary in order to confer jurisdic- 
tion on such tribunals to act. Clay 
County v. Brown Lumber Co., 119 S. 
W. 251, 90 Ark. 413. 

[f] Petition in error.—(1) Under 
Gen. Code § 5611—2, a taxpayer may 
file a petition in error in the court of 
common pleas to review the action of 
the tax commission. Doerfler v. State 
Tax Commission, 21 OhioN.P.N.S. 361. 
(2) The proceeding is in error and 
permission to call witnesses and hear 
other evidence is an aid to the court 
in determining the matter which does 
not change its character. Western 
Union Telegraph Co. v. Tax Commis- 
sion of Ohio, 21 F.(2d) 355; City Ry. 
Co. v. Beard, 283 F. 313; Floyd v. 
Manufacturers’ Light & Heat Co., 144 
N.E. 7038, 111. OhioSt. 57. (8) The 
court is required, on request, to find 


ultimate facts on which its judgment |. 


is based, but need not make a finding 
of the value of the property, if in its 
discretion it orders the cause remand- 
ed to a commission for further pro- 
ceeding. Floyd v. Manufacturers’ 
Light & Heat Co., supra. (4) Only or- 
ders of the state tax commission de- 
termining the valuation or liability of 
property for taxation are reviewable, 
and the tax commission’s order for 
apportionment of the valuation of a 
telephone company for taxation is not 
reviewable. Stanton .v..Tax Commis- 
sion of Ohio, 162 N.B. 756, 28 OhioApp. 
398. (5) Under Code Civ. Proc. §§ 
580, 581, a petition in error will lie to 
review an action of the state board in 
assessing railroad property. State v. 
State Bd. of Equalization, 115 N.W. 
789, 81 Neb. 139. (6) In reviewing 


assessment of railroad property by 


the state board of equalization under 
Comp. St. (1922) § 5901, the appellate 
court may consider only the record 
and facts judicially noticed. Chicago, 
R. I. & P. Ry. Co. v. State, 197 N.W. 
114, 111 Neb. 362. (7) Where the pro- 
ceedings of the board of equalization 
and assessment are reviewed in the 
supreme court in a law case, the order 
of such board may be set aside, if it 
is manifestly wrong, and the proceed- 
ings remanded to the assessing body 
for the correction of the error made. 
Chicago, R. I. & P. Ry. Co. v. State, 
supra. 

{g] Railroad property.—Under 
Act April 1, 1911 (St. [1911] pp 534, 
538) §§ 8, 10, the determination of the 
state board of equalization that a 
railroad’s property is not operative 
and that the road is not entitled to 
have its property assessed for taxa- 
tion on the gross earnings system is 
not final but is reviewable by courts 
of competent jurisdiction for cause. 
San Diego & A. Ry. Co. v. State Board 
CRpedn we nea 132 P. 1044, 165 Cal. 

[h] Summary determination.—(1) 
An application for a summary deter- 
mination as to the proper mode of 
taxing railroad property under 3 Gen. 
St. p 3332 par 239 was intended as a 
convenient, but not exclusive, substi- 
tute for a review by certiorari. In 
re Belvidere-Delaware R. Co., 67 A. 
1058, 75 N.J.Law 381. (2) Where 
proofs are submitted on the assump- 
tion that the matter would be decided 
on the basis of a rule which, pending 
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sessment may be questioned.®°® 


Assessing property.® 


determination, was reversed in an- 
other case the application will be dis- 
missed without prejudice to take fur- 
ther proceedings. In re Belvidere- 
Delaware R. Co., supra. (3) Deter- 
mination of the supreme court on a 
question of fact is conclusive, and 
the court of errors and appeals is not 
concerned with the proofs submitted 


‘to the supreme court except for the 


purpose of ascertaining whether they 
support the fact determined by it. 
Lehigh Valley R. Co. v. Jersey City, 
T8 A, 215, 80 N.J.Law 298. 

fi] In M&ouisiana.—(1) District 
courts have original jurisdiction in 
eases of illegal assessment and taxa- 
tion. Bunkie Brick Works vy. Avoy- 
elles Police Jury, 87 So. 970, 113 La. 
1062; Oteri v. Parker, 7 So. 570, 42 
La.Ann. 374. (2) It is a condition 
precedent to the exercise of the tax- 
payer’s right of action in a court of 
justice that previous and timely ef- 
fort shall have been made on his part 
to have the board of assessors correct 
an alleged error while the matter was 
yet in their hands and under their 
control. Leeds v. Hardy, 9 So. 488, 43 
La.Ann. 810; State v. Graham, 23 La. 
Ann. 780. (3) A rule to show cause 
is not a proper proceeding to reduce 
an assessment of taxes or revise a 
judgment for them. Schmidt v. New 
Orleans, 28 La.Ann. 429. 

59. See supra § 1005. 

60. Cross references: 
Action to: 

Collect tax see infra § 1377. 

Recover taxes paid see infra § 1261. 

Reduce assessment or abate tax see 

infra § 1134. 
Vacate assessment or for reassess- 
ment see infra § 1145. 

Appeal from assessment see infra § 

1090 


Injunction to restrain: 

Assessment see infra § 1129. 

Collection see infra § 1415. 

Issuance of deed see infra § X. 
Mandamus to correct assessment see 

infra § 1122. a 
Sale of land for delinquent taxes see 

infra § 1552. Clade 

61. See supra: . 

Direct and collateral attack gen- 
erally see Judgments §§ 834-855. 

62. U.S.—Louisville & N. R. Co. v. 
Bosworth, 230 F. 191 [mod 37 S.Ct. 
683, 244 U.S. 522, 61 L.Ed. 1291, Ann. 
Cas.1917E 97]. 

Fla.—Folsom v. Bank of Green- 
wood, 120 So. 317, 97 Fla. 426 [foll 
Folsom v. Bank of Malone, 120 So. 319, 
97 Fla. 433]. 

Ind.—Shideler v. Martin, 136 N.B. 1, 
137 N.E. 528, 192 Ind. 574; Schlosser 
Bros. v: Huff, 128 N.E. 854, 74 Ind.App. 
oe eat an v. Jephson, 25 N.E. 
409, 123-N.Y. 142, 9 L.R.A. 493; Peo- 
ple’ ex rel. Nash v.. Loughman, 222 
N.Y.S. 96, 220 App.Div. 549 [rev 157 
N.E. 894, 245 N.Y. 649]. : 

Philippine—Roman Catholic Apos- 
tolic Church vy. Hastings, 5 Philippine 
Sdaaieiccita te vy. Dixie Portland Ce- 
ment Co., 267 S.W. 595, 151 Tenn. 53 
[eit Cyc]. 

W.Va.—Humphreys v. County Court 
of Monroe County, 110 S.E. 701, 90 W. 


Wa. 315. 
[a] Property not subject.—Schlos- 


first instance where a prior administrative remedy 
is provided,®® it having been so decided in various 
direct and collateral proceedings in which the as- 
In accordance with 
rules elsewhere considered,*1 however, the decision 
of the assessing authorities is subject to review by 
the court in a direct or collateral attack where they 
have proceeded beyond their jurisdiction®? or have 
acted fraudulently or arbitrarily.** 

Under general rules®® un- 
less specially authorized by statute courts have no 
power to assess property for taxation®® even in the 


TAX ATION 


officers, ®* 


in its stead.®® 
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case of property omitted by the regular assessing 
Although the court may set aside an 
assessment,®* it may not establish a new assessment 


[§ 1077] b. Change of Valuation. Whatever au- 
thority may be vested in boards of review to change 
the valuation fixed by assessing officers,7° in the ab- 
sence of fraud, mistake, or illegality, and in the ab- 


sence of statutory authority, under general rules,71 


the courts have no jurisdiction to go into the mat- 
ter of an excessive assessment and change the valu- 
ation’? fixed by the proper authorities.7? 


However, 


ser Bros. v. Huff, 128 N.E. 854, 74 Ind.| Appeal from: 


App. 231; McLean v. Jephson, 25 N.E. 
409, 123 N.Y. 142, 9 L.R.A. 493; Doty 
Lumber & Shingle Co. v. Lewis Coun- 
ty, 111 P. 562, 60 Wash. 428, Ann.Cas. 
1912B 870. . 

{b] Courts may review questions 
of situs of property for the purpose 
of taxation. Beaverton Tp. v. Lord, 
209 N.W. 122, 285 Mich. 261. 

{c] Tax partly void but indivisible, 
or where the valid portion cannot be 
readily ascertained, is valid as to the 
principal after deducting the unlaw- 
ful excess. State v. Superior Court 
for Stevens County, 161 P. 77, 93 
Wash. 438. 

63. Ariz.—Territory v. Yavapai 
County Delinquent Tax List, 21 B 
768,° 3. Ariz. 417. 

Tll.—Coal Run Coal Co. v. Finlen, 17 
N.E. 11, 124 Ill. 666; Buttenuth  v. 
St. Louis Bridge Co., 17 N.E. 439, 123 
Tll. 535, 5 Am.S.R. 545; East St. Louis 
Connecting R. Co. v. People, 10 N.E. 
397, 119 Ill. 182. 

Ind.—Johnson County v. 
89 N.E. 590, 173 Ind. 76. 

Ky.—Albin Co. vy. Louisville, 79 S. 
W. 274, 117 Ky. 895, 25 Ky.L. 2055. 

Mich.—Detroit Citizens’ St. R. Co. 
v. Detroit, 85 N.W. 96, 86 N.W. 809, 
125 Mich. 673, 84 Am.S.R. 589; Muske- 
gon v. Boyce, 82 N.W. 264, 123 Mich. 
535; -Pioneer Iron Co. v. Negaunee, 
74 N.W. 700, 116 Mich. 430. 

Minn.—State v. Western Union Tel. 
Co., 104 N.W. 567, 96 Minn. 13. 

Mo.—Hamilton v. Rosenblatt, 8 Mo. 
App. 237. 

Or.—Oregon, etc., R. Co. v. Jackson 
County, 64 P. 307, 65 P. 369, 38 Or. 
589; Dayton v. Multnomah County, 55 
Pi 23; S41 Ors 289. 

Wash.—State v. Superior Court of 
Washington for Thurston County, 258 
P. 477, 144 Wash. 701; In re Assess- 
ment of Metropolitan Bldg. Co., 258 
P. 473, 144 Wash. 469; Olympia Wa- 
ter Works v. Gelbach, 48 P. 251, 16 
Wash. 482; Olympia v. Stevens, 47 
P. 11,.15 Wash. 601. 

64. Action for reassessment see in- 
fra §§ 1145-1154. 

65. See supra § 729 et seq. 

66. Cook vy. Surplus Trading Co., 
81 S.W.(2d) 521, 182 Ark. 420; People 
v. Hart, 163 N.E. 769, 332 Ill. 467; 
Hanover Fire Ins. Co. v. Harding, 158 
N.E. 489, 327 Ill. 590 [conforming to 
judgment 47 S.Ct. 179, 272 U.S. 494, 
Tie dw oie, 49 AER 74345 People 
v. Miliard, 139 N.E. 113, 307 Ill. 556; 
Doerfler v. State Tax Commission, 21 
OhioN.P.N.S. 361. 

67. See infra § 1080. 

68. See infra § 1078. 

69. People v. Hart, 163 N.E. 769, 
332 Ill. 467; People v. Elmwood Cem- 
etery Co., 148 N.E. 2738, 317 Ill. 547; 
Northwestern Imp. Co. v. Oliver Coun- 
ty, 164 N.W. 315, 38 N.D. 57; Rogers 
vy. Duncan, 156 P. 678, 57 Okl, 20. 

70. See supra §§ 1021-1023. 

71. See supra §§ 791, 1047, 1076. 

72. Overvaluation as ground for 
relief: 

Action to: 

Collect tax see infra § 1390. 

Recover taxes paid see infra § 1259. 

Reduce assessment or abate tax see 

infra § 1134. 
Vacate assessment or for reassess- 
ment see infra § 1145. 


Johnson, 


Assessment see infra § 1091. 
Decision of reviewing board or offi- 
cer see Supra § 1056. 

Certiorari to review: 

Assessment see infra § 1101. 

Decision of reviewing board or offi- 

_ cer see supra § 1057. 

Injunction to restrain: 

Assessment of tax see infra § 1128. 

Collection of tax see infra § 1424. 

Issuance of deed see infra § 1875. 
Mandamus to correct assessment see 

infra § 1120. 

Sale of land for delinquent taxes see 
infra § 1586. é 
Valuation in general see supra § 789 

et seq. : } 

73. U.S.—Illinois Cent. R. Co. v. 
Greene, 37 S.Ct. 697, 244 U.S. 555, 61 
L.Ed. 1309 [aff 209 F. 465]; Louis- 
ville & N. R. Co. v. Greene, 37 S.Ct. 
683, 244 U.S. 522, 61 L.Ed. 1291, Ann. 
Cas.1917E 97 [mod 230 F. 191]; Wag- 
goner v. Wichita County, 298 F, 818 
{aff 3 F.(2d) 962 and aff 47 S.Ct. 271, 
273 U.S. 113, 71 L.Ed. 566]; Washing- 
ton Water Power Co. v. Kootenai 
County, 210 F. 867, 127 C.C.A. 451; 
Clallam Lumber Co. v. Clallam Coun- 
ty, 245 F. 399, 157 C.C.A. 561; West- 
ern,Union Telegraph Co. v. Trapp, 186 
F. 114, 108 C.C.A. 226. 

Cal.—Pacific Coast S. S. Co. v. Rich- 
ardson, 198 P. 1034, 186 Cal. 70; Mil- 
ler & Lux v. Richardson, 187 P. 411, 
182 Cal. 115; Whiting Finance Co, v. 
Hopkins, (App.) 2 P.(2d) 451; Globe 
Grain & Milling Co. v. Los Angeles 
County, 216 P. 631, 62 Cal.App. 297; 
Birch v. Orange County, 210 P. 57, 59 
Cal.App. 132; H. & W. Pierce, Inc. v. 
Santa Barbara County, 180 P. 641, 40 
Cal.App. 302 [cit Cyc]. 

Colo.—People v. Pitcher, 156 P. 812, 
61 Colo. .149. 

Conn.—State v. New York, New Ha- 
ven & Hartford R. Co., 22 A. 765, 60 
Conn. 326. 

Fla.—City of Bradenton y. Seaboard 
Air Line Ry. Co., 130 So. 21. 

Ill_—Kinderman v. Harding, 178 N. 
EB. 71, 345 Ill. 237; People v. Sweitzer, 
170 N.E. 728, 339 Ill. 28; Herman H. 
Hettler Lumber Co. v. Cook County, 
168 N.E. 627, 336 Ill. 645; People v. 
Hart, 163 N.B. 769, 332 Ill. 467; Peo- 
ple v. Millard, 139 N.E. 113, 307 Tl. 
556; Oak Ridge Cemetery Corporation 
v. Tax Commission, 132 N.B. 553, 299 
Ill. 430; People ex rel, Thompson 
v. Bourne, 89 N.H. 690,242 Ill. 61; 
Weber v. Baird, 70 N.E. 231, 208 I11. 
209. 

Ind.—Board of Com’rs of Johnson 
County v. Johnson, 89 N.B. 590, 1738 
Ind. 76; Pittsburgh, ete.; R. Co. v. 
Backus, 33 N.E. 432, 133 Ind. 625 [aff 
T4 S.Ct. 1114, 154. U.S.. 421, 38 L.Ed. 
1031]; Cleveland, etc., R. Co. v. Back- 
us, 33 N.H. 421, 133 Ind. 513, 18 L.R.A. 
729 [aff 14 S.Ct. 1122, 154 U.S. 439, 38 
L.Ed. 1041]. °. 

Kan.—TFirst Nat. Bank v. Moon, 170 
P. 33, 102 Kan. 334, L.R.A.1918C 986; 
Holton Electric Co. v. Board of Com’rs 
of Jackson County, 105 P. 453, 81 
Kan. 6. 

Ky.—Chesapeake & O. Ry. Co. v. 
Commonwealth, 228 S.W. 15, 190 Ky. 
552. 

Mo.—Columbia Terminals Co. v. 
Koeln, 3 S.W.(2d) 1021, 319 Mo. 445; 
St. Louis Electric Bridge Co. v. Koeln, 
287 S.W. 427, 315 Mo, 424. 
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under general rules,7* the powers of the court may 
be invoked successfully in a direct or collateral 
proceeding where the particular valuation com- 
plained of can be shown to have been made illegal- 
ly,7® or fraudulently, maliciously, or in such an ar- 
bitrary and capricious manner as amounts to con- 
Fraud"? in the valuation of prop- 
erty cannot be presumed, but must be proved by suf- 
The mere fact of overvaluation 
will not, of itself, establish fraud.*® 
there be fraud, there must exist, on the part of the 
assessing officials, a conscious failure to exercise 
that fair and impartial judgment which the law re- 
A valuation may be considered 
fraudulent where the assessment is so grossly ex- 


structive fraud.7* 


ficient evidence.*® 


quires of them.*° 


/ 

Mont.—State v. Stewart, 297 P. 476, 
89 Mont. 257. 

N.M.—State v. Board of Trustees of 
Town of Las Vegas, 253 P. 22, 32 N.M. 
182; State v. Persons, etc., in Chaves 
County Delinquent Tax List for 1920, 
226 P. 886, 29 N.M. 654; Bond-Dillon 
Co. v. Matson, 196 P. 323, 27 N.M. 85. 

Or.—Oregon Steam Nav. Co. v. 
Wasco County, 2 Or. 206. 

Pa.—Greene County Coal Tax Ap- 
peals, 152 A. 755, 302 Pa. 179 [aff and 
remanded Cumberland Coal Co. v. 
Board of Revision of Tax Assess- 
puents in Greene County, Pa., 52 S.Ct. 
48]. 
Tenn.—Mossy Creek Bank v. Jef- 
ferson County, 284 S.W. 64, 153 Tenn. 
332. 

Tex.—Sparks v. State, (Civ.App.) 
27 S.W.(2d) 918; Gulf, C. & 8S. F. Ry. 
Co. v. State, 
1051; Early v. City of Waco, (Civ. 
App.) 3 S.W.(2d) 131; Allen v. Emery 
Independent School Dist., (Civ.App.) 
283 S.W. 674; State v. Couts’ Estate, 
(Civ.App.) 149 S.W. 281. 

Utah.—Union Portland Cement Co. 
v. Morgan County, 230 P. 1020, 64 
Utah 335. 

Wash.—In re 1926 Timber Assess- 
ment in Jefferson County, 279 P. 392, 
153 Wash. 133; In re Assessment of 
Metropolitan Bldg. Co., 258 P. 473, 144 
Wash. 469; Northern Pac. Ry. Co. 
v. Pierce County, 220 P. 826,127 Wash. 
3869; Northwest Trust & Safe Deposit 
Co. v. Thurston County, 170 P. 125, 99 
Wash. 564; Northwestern Improve- 
ment Co. v. Pierce County, 167 P. 
33, 97 Wash. 528 [aff 171 P. 60, 106 
Wash. 697]; Heuston v. King-County, 
155 P. 7738, 90 Wash. 200 [aff 159 P. 
696, 92 Wash. 701]; Doty Lumber & 
Shingle Co. v. Lewis County, 111 P. 
562, 60 Wash. 428, Ann.Cas.1912B 870; 
Great Northern Ry. Co. v. Snohomish 
County, 102 P. 881, 54 Wash. 23; Tem- 
pleton v. Pierce County, 65 P. 553, 25 
Wash. 377. 

Ont.—City of Toronto v. Great 
Western Ry. Co., 25 U.C.Q.B. 570. 

“This is a matter that cannot be 
gone into by the courts, provided the 
method pursued in making the assess- 
ment is that prescribed by law, ex- 
cept where there is fraud or mistake. 
If the method pursued is not that pre- 
scribed by law, or, what is much the 
same thing, 
valued and required by law to be val- 
ued is not really the thing valued, 


as in,this case if the thing valued as. 


franchise be not franchise as meant 
by the Constitution, the matter can 
be gone into by the. courts and the 
taxpayer relieved of the assessment.” 
Miller & Lux, Inc. v. Richardson, 187 
Pivair4 1657 U2) Cali 11.5% 

74. See supra § 1076. 

75. U.S.—Coulter v. Weir, 127 F. 
897, 62 .C.C.A, 429: 

Idaho.—Washington County Vv. 
ee Nat. Bank, 206 P. 1054, 35 Idaho 


Ill.—People v. Chicago, B. & Q. R. 
Co.. 133 N.E. 325, 300 Ill. 399. 

N.Y.—Peo. v. Roberts, 51 N.E. 293, 
156 N.Y. 585. 


(Civ.App.) 9 S.W.(2d) ° 


if the thing ostensibly : 


TAXATION 


In order that 


S.D.—Sioux Falls Savings Bank v. 
Minnehaha County, 135 N.W. 689, 29 
S.D. 146, Ann.Cas.1914D 910. 

Utah.—First Nat. Bank v. Christen- 
sen, 118 P. 778, 39 Utah 568. 

Wash.—Weyerhaeuser Timber Co. 
v. Pierce County, 167 P. 35, 97 Wash. 
534; Metropolitan Bldg. Co. v. King 
County, 113 P. 1114, 62 Wash. 409, 
Ann.Cas.1912C 943. : 

[a] Unequal valuation.—Washing- 
ton County v. First Nat. Bank, 206 
P. 1054, 35 Idaho 438; People v. Chi- 
cago, B. & Q. R. Co., 133 N.E. 325, 300 
Ill. 399; Sioux Falls Savings Bank 
v. Minnehaha County, 135 N.W. 689, 
29 S.D. 146, Ann.Cas.1914D 910; First 
Nat. Bank v. Christensen, 118 P. 778, 
39 Utah 568: Weyerhaeuser Timber 
Co. v. Pierce County, 167 P. 35, 97 
Wash. 534. 

76. U.S.—Louisville, etc., R. Co.-v. 
Coulter, 131 F. 282 [rev on other 
grounds 25 S.Ct. 342, 196 U.S..599, 49 
L.Ed. 615]; Jessup v. Chicago, etce., R. 
Co., 13 F.Cas.No. 7,300. 

Ill.—People v. Elmwood Cemetery 
Co., 148 N.H. 278, 317 Ill. 547; People 
v. Stewart, 145 N.H. 600, 315 Ill. 25; 
People v. St. Louis Electric Bridge 
Co., 125 N.E. 280, 290 Ill. 307; -Lia 
Salle, etc., R. Co. v. Donoghue, 18 N. 
BE. 827,127 Wl. 27,11 Am.S:R. 90. 

Ind.—Board of Com’rs of Johnson 
County v. Johnson, 89 N.E. 590, 173 
Ind. 76. 

N.J.—Williams v. Bettle, 11 A. 
50 N.J.Law 132; Central R. Co. v. 
State Bd. of Assessors, 7 A. 306, 49 
N.J.Law 1. 

N.D.—Shuttuck v. Smith, 69 N.W. 
55-6. Ni Di~b6. 

Okl.—Webb v. Renfrew, 54 P. 448, 7 
Ok1. 198. 

Or.—Oregon, etc., R. Co. v. Jackson 
pan oe 64 Pe 3085165 (Pv 369;008 Or. 


Wash.—Weyerhaeuser Timber Co. 
v. Pierce County, 167 P. 35, 97 Wash. 
534; First Thought Gold Mines v. 
Stevens County, 157 P. 1080, 91 Wash. 
437; Heuston v. King County, 155 P. 
773, 90 Wash. 200 [aff 159 P. 696, 92 
Wash. 701). 

Wiis.—Semple v.. Langlade County, 
44 N.W. 749, 75 Wis. 354. 

Fraud generally see Fraud 26 
CrdierpsL050; 

78. People v. Lycan, 145 N.B. 595, 
314 Il]. 590; People v. Millard, 139 
N.E. 113, 307 Ill. 556; Blumauer vy. 
Mann, 130 P. 491, 72 Wash. 429. 

[a] Statutory presumption.—The 
presumption under Acts (1907) ec 602 
§ 30, providing that, in all cases 
where there is a grossly inadequate 
assessment, fraud of the owner shall 
be presumed to justify reassessment, 
is not conclusive, but rebuttable. 
Eastland v. Sneed, 185 S.W. 717, 134 
Tenn. 599. 

72. People v. Lycan, 145 N.E. 595, 
314 111.590; People v. Millard, 139 N.B. 
113, 307 Ill. 556; People v. Odin Coal 
Co., 87. N.E, 410, 238 Ill. 279; Spring 
Valley Coal Co. v. People, 41 N.B. 874, 
157 Ill. 543; Early _v. City of Waco. 
(Tex.Civ.App.) 3 S.W.(2d) 131 [cit 


ileal 


[§§ 1077-1079 


C 


cessive as to show that the assessing officers could 
not have been honest in their valuation.** 

[§ 1078] c. Setting Aside Assessment and Strik- 
ing Tax from Roll.’? 
into the jurisdiction of the assessors and board of 
equalization, and set aside their decisions if found 
to have been made without any authority of law.** 
Before an assessment can be set aside appropriate 
proceedings must be brought,’ and the evidence 
must sufficiently show the existence of the grounds 
warranting such action.*® 

[§ 1079]-d. Mode of Correction.** 
utes so providing, the court, on a petition to ascer- 
tain delinquent taxes due on real estate, may compel 
payment of taxes found to be due as a condition of 


Courts may always inquire 


Under stat- 


Cyc]. 
80. Miller & Lux v. Richardson, 
187 P. 411, 182 Cal. 115; Keokuk 


Bridge Co. v. People, 52 N.E. 117, 176 
Ill. 267 [aff 20 S.Ct. 205, 175 U.S. 626,. 
44 L.Ed. 2991. 

81. People v. Stewart, 145 N.E. 
600, 315 Ill. 25; People v. Lycan, 145 
N.E. 595, 314 Ill. 590; State Bd. of 
Equalization v. People, 61 N.E. 339, 
191 Ill. 528, 58 L.R.A. 513; State v. 
London, etc., Mortg. Co., 83 N.W. 339, 
80 Minn. 277. 

82. Action to vacate assessment 
see infra §§ 1145-1154. 

By board or officer see supra § 1050. 

83. Colo.—Pilgrim Consol. Min. Co. 
Syee County, 76 P. 364, 32 Colo. 
Ill.—Hanover Fire Ins. Co.  v. 
Harding, 158 N.E. 849, 327 Ill. 590 
[conforming to judgment 47 S.Ct. 179, 
272 U.S. 494, 71 L.Ed. 372, 49 A.L.R. 
713]; Weber v. Baird, 70 N.E. 231, 
208 Ill. 209; Hast St. Louis Connect- 
ing R. Co. v. People, 10 N.E. 397, 119 
1h Bess Hess 

Iowa.—Des Moines Water Co. v. 
Hammill, 174 N.W. 772, 187 Iowa 949. 

Ohio.—Heffner v. Mahoney, 10 Ohio 
Dec. (Reprint) 260, 19 Cine.L. Bul. 369; 
Gerke Brewing Co. v. Hagerty, 1 
OhioS.&C.P. 687, 1 OhioN.P. 68. 

Tex.—Brundrett .v. Lucas, (Civ: 
App.) 194:S.W. 613. 

[a] Exempt property.—Where as- 
Sessors attempt to assess property 
which is legally exempt from taxa- 


‘tion, they act beyond their jurisdic- 


tion and the courts may give relief. 
Salisbury Permanent Bldg., etc., As- 
soc. v. Wicomico,County, 39 A. 425, 
86 Md. 615; Detroit v. Wayne Cir. 
Judge, 86 N.W. 1032, 127 Mich. 604. 

{[b] Situs of  property.—Where 
property is not subject to the juris- 
diction of the assessors, by reason of 
having its situs elsewhere, their ac- 
tion in assessing it is illegal and may 
be set aside by the courts. Maxwell 
v. People, 59 N.E. 1101, 189 Ill. 546; 
Nester Vv. Baraga Tp., 95 N.W. 722, 
133 Mich. 640. 

[c] In New York, under Tax L. 
(1908) c 505 § 259b, relating to the 
cancellation of a personal property 
tax against a person which “is void 
for want of jurisdiction of such per- 
son,” a tax on personalty against a 
nonresident is a tax on the property 
within the state, and cannot be can- 
celed on proof that the tax is uncol- 
lectable for want of personal proper- 
ty. Matter of Adams, 113 N.Y.S. 293, 
60 Misc. 333 [aff 114 N.Y.S. 1118, 129 
App.Div. 911 (aff 88 N.E. 1113, 195 
NoYer B29). ; 

84. People v. Pitcher, 156 P. 812, 
61 Colo. 149. 

[a] Mandamus to enforce order of 
state board of equalization and tax 
commission against assessor is not 
proper proceeding. People v. Pitcher, 
156 P. 812, 61 Colo. 149. 

85. Blumauer y. Mann, 130 P. 491 
72 Wash. 429. 
ee By board or officer see supra § 


, 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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.tional. 


§§ 1079-1083] 


holding the realty free and clear of tax liens.’? 

[§ 1080] e. Assessment of Omitted Property®s— 
(1) In General. Although provision is made for the 
assessment of omitted property by designated offi- 
cers®® or by boards of review,®® under general 
rules®*? the courts have no power to make an orig- 
inal assessment of omitted property®? unless by stat- 
ute®® such authority is conferred.®4 


should be liberally construed.®® 


87. Brophy v. Commonwealth, 114 
S.E. 782, 134 Va. 250. 
88. Cross references: 
Appeal from assessment of omitted 
Ae oa by court see infra §§ 1089-— 
Liability of omitted property see su- 
pra! S 13k: 
Penalties for failure to list property 
see infra XV 
See supra § 992. 
90. See supra §§ 1017-1019. 
91. See supra § 1076. 
92. Iowa.—Judy v. Pleasant Nat. 
Bank, 110 N.W. 605, 133 Iowa 
252 


Miss.—Johnston v. Puffer Mfg. Co., 
71 So. 377, 111 Miss. 240. 

N.H.—Boston & M. R. R. v. City of 
Concord, 101 A. 663, 78 N.H. 463. 

N.Y.—People ex rel. New York Cent. 
& H. R. R. Co. v. Woodbury, 133 N.Y. 
S. 135, 74 Misc. 130, 145 [aff 129 N.Y. 
S. 1141, 145 App.Div. 900 (mod 96 N.E. 
AST S 8127-203) N.Y, 167," 608).4< 

Va.—Sussex County v. Jarratt, 106 
S.E. 384, 627, 129 Va. 672. 

93. See statutory provisions. 

94. Williamson v. Mimms, 5 S.W. 
320, 49 Ark. 336; Commonwealth v. 
Bingham’s Adm’r, 223 S.W. 999, 188 
Ky. 616; Baltimore & O. S. W. R. Co. 
v. Commonwealth, 198 S.W. 35, 177 
Ky. 566; Boyd v. Commonwealth, 149 
S.W. 914,149 Ky. 656; Com. v. Glo- 
ver, 116 S.W. 769, 132 Ky. 588. 

[a] History of legislation.—Com. 
v. Glover, 116 S.W. 769, 772, 773, 132 
Ky. 588. 

[b] Constitutionality of statute.— 
(1) Act of Febr. 23, 1874, providing 
for assessment of omitted property 
by the county court, is not unconsti- 
tutional as conferring on the court a 
power not judicial in its nature as 
such tribunal may be vested with 
nonjudicial matters under the_con- 
stitution, but such act was held un- 
constitutional because the subject of 
the act was not expressed in its title. 
Pennington v. Woolfolk, 79 Ky. 13, 3 
(2) Act of April 29, 1880, 
conferring power on county court to 
assess omitted property, is constitu- 
Hoke v. Commonwealth, 79 
Ky. 567. Constitutionality of stat- 
utes conferring nonjudicial powers 
see Constitutional Law § 376 et seq. 

[c] “Purpose of the legislature 
(1) in requiring the revenue agent, 
seeking to assess omitted property 
to describe it and state its value, was 
twofold: One purpose was to give 
the property owner definite informa- 
tion as to the property intended to be 
assessed, and of the value at which it 
would be assessed if he made no de- 
fense to the action; the other pur- 
pose was to enable the court, in event 
no defense was offered, to render a 
judgment by default, which he could 
not do, of course, unless in this state- 
ment there was both a description of 
the property and a statement of the 
value.” Bingham’s Adm’r v. Com- 


The proceeding in 
some jurisdictions is said not to be an action or spe- 
cial proceeding but is simply a supplemental means 
provided for assessing omitted property.°® 
in some jurisdictions the court acts ministerially in 
assessing the property,®* it acts judicially in de- 
termining whether it is subject to assessment.®8 
Where the statute provides the remedy for assessing 
omitted property, the proceeding is maintainable 
only where the property sought to be assessed has | 
been omitted by the regular assessing officers,®®. and 


TAX ATION 


ing authorities.® 
Venue.* 


The statutes | ute.® 


Remedies. 


While 


monwealth, 251 S.W. 936, 199 Ky. 402, 
411. (2) “Purpose of the enactment 
> teks was to provide a means for 
assessing all property liable for tax- 
es that had for any reason failed of 
assessment by the ordinary assessing 
authorities, no matter whether the 
omission was the fault of the proper- 
ty owner or the assessing authorities, 
and to provide further for the inflict- 
ing of a penalty if the omission was 
the fault. of the property” owner.” 
Commonwealth v. Bingham’s Adm’r, 
223 S.W. 999, 1002, 188 Ky. 616. 

{d] In Virginia (1) under Code 
(1904) §§ 567, 568, providing that a 
taxpayer aggrieved may apply for re- 
lief against erroneous assessment of 
taxes, the court in such proceeding 
may assess property omitted from as- 
sessment as may the commissioner of 
révenue under §§ 508, 509. Common- 
wealth v. Schmelz, 76 S.E. 905, 114 Va. 
364. (2) Code (1904) § 508, relating 
to collection of taxes on omitted prop- 
erty, is applicable to taxes due to 
counties, cities, and towns. Com- 
modnwealth v. Schmelz, 81 S.E. 45, 116 
Va. 62. 

Assessment on appeal from board 
see supra § 1074. 

95. Commonwealth v. Bingham’s 
223 S.W. 999, 188 Ky. 616; 
Com. v. Central Consumers’ Co.,° 91 
S.W. 711, 122 Ky. 418, 28 Ky.L. 1363; 
Louisviile & E. Mail Co. v. Barbour, 
9 S.W. 516, 88 Ky. 73, 10 Ky.L. 836. 

96. Commonwealth v. Leslie Coun- 
ty, 191 S.W. 657, 174 Ky. 10; > Com- 
monwealth v. Glover, 116 S.W. 769, 
132 Ky. 588; Com. v. Ryan’s Ex’rs, 
104 $.W. 727, 31 Ky.L. 1070. 

[a] Is an action within St. § 469, 
limiting action of the commonwealth 
under §§ 2515, 2534 to five years. Chi- 
cago, St. L. & N.-O. Ry. Co. v. Com- 
monwealth, 72°S.W. 1119, 115 Ky. 278; 
Com. v. Nute, 72 S.W. 1090, 24 Ky.L. 
2138. 

[b] Not an action within Ky. St. 
(1903) § 3847, prohibiting action 
against a decedent’s estate within 
six months of qualification of person- 
al representative. Com. v. Ryan’s 
Ex’rs, 104 S.W. 727, 31 Ky.L. 1070. 

97. Stearns Coal & Lumber Co. v. 
Commonwealth, 179 S.W. 1080, 167 
Ky. 51; Com. v. Southern Pac. Co., 
156 S.W. 865, 154 Ky. 41; Com. v. 
Churchill, 115 S.W. 189, 18r Ky. 261; 
Com. v. Ryan’s Ex’rs, 104 S.W. 727, 
31 Ky.L. 1070; Cassidy v. Young, 17 
S.w. 485, 92 Ky. 227; Baldwin v. 
Hewett, 11 S.W. 803, 88 Ky. 673; Bald- 
win v. Shine, 2 S.W. 164, 84 Ky. 502, 
8 Ky.L. 496. 

98. Stearns Coal & Lumber Co. v. 
Commonwealth, 179 S.W. 1080, 167 
Ky. 51; Couty v. Bosworth, 169 S.W. 
742, 160 Ky. 312; Com. v. Churchill, 
115 S.W. 189, 131 Ky. 251. 

99. Millett’s Ex’r v. Common- 
wealth, 211 S.W. 562, 184 Ky. 193; 
Commonwealth v. Kentucky Heating 
Co., 195 S.W. 459, 176 Ky, 35 [mod 
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not where the assessors placed too low a valuation 
on the property. 
little property was omitted,? or whether the omis- 
sion was due to the fault of the taxpayer or assess- 


However, it is immaterial how 


The action to assess omitted property 
must be brought in the court designated, by stat- 


[§ 1081] (2) Existence of, or Recourse to, Other 
Where a board of supervisors fails to 
assess property listed with it, the revenue agent may 
bring the proceeding to assess it as omitted property 
notwithstanding the existence of a statutory appeal 
from the board to a designated court.® 

[§ 1082] (8) Conditions : Precedent. 
quired by statute a sheriff suing on behalf of the 
state to assess omitted property’? need not secure 


the approval of the supervisor of revenue agents.® 
[§ 1083] (4) Time To Sue; 


Unless re- 


Limitations and 


on other grounds 203 S.W. 538, 180 
Ky. 607]; Boyd v. Commonwealth, 149 
S.W. 914, 149 Ky. 656; Com. v. Chesa- 
peake & Ohio R. Co., 117 S.W. 287, 131 
Ky. 661; Com. v. Cumberland Tele- 
phone & Telegraph Co., 99 S.W. 604, 
124 Ky. 535;. Chicago, St. Louis & 
N. O. Ry. Co. v. Commonwealth, 72 S. 
Ww. L119) 115 Ky. 2:78) Coultersv:,. uous 
isville Bridge Co., 70 S.W. 29, 114 Ky. 
42, 24 Ky.L. 809; Com: v. American 
Tobacco Co., 96 S.W. 466, 29 Ky.L. 
745; Commonwealth v. Maysville & 
BeoS..R. Co. 91 (SW A138 952 Sete es 
1322; Com. v. Chesapeake & O. R.-Co., 
91 S.W. 672, 28 Ky.L. 1110; Muir v. 
Commonwealth, 14 Ky.L. 478; Com. v. 
Coffee, 12 Ky.L. 717. 

1. State v. Kansas City & M. Ry. , 
& Bridge Co., 153 S.W. 614, 106 Ark. 
248; City of Georgetown v. Graves’ 
Adm’r, 178 S.W. 1035, 165 Ky. 676; 
Com. v. Robinson, Norton & Co., 142 
S.W. 406, 146 Ky. 218; Com. v. Amer- 
ican Tobacco Co., 96. S.W. 466, 29 
Ky.L. 745. 

[a] Omission or undervaluation.— 
There is an omission, rather than an 
undervaluation, for the purpose of as- 
sessment, where a corporation fails 
to report to the assessing board any 
kind of property, with its value 
Commonwealth v. Kentucky Heating 
Co., 208 S.W. 538, 180 Ky. 607 [mod 
195 S.W. 459, 176 Ky. 385]. 

2. Hillman Land & Iron Co. v. 
Se rab Aina 146 S.W. 776, 148 Ky. 

3. Commonwealth y. Bingham’s 
Adm’r, 223 S.W. 999, 188 Ky. 616. 

4 Generally see Venue [40 Cye 1]. 

5. See cases infra this note. 

[a] Railroad property.—Under the 
express provisions of Ky. St. § 4260, 
an action by a state revenue agent to 
have assessed as omitted property for 
certain years a railroad company’s 
lands, never assessed or taxed, is 
properly brought in the county court 
of the county where the lands are 
Situated, notwithstanding Ky. St. §§ 
4104, 4096, 4098, 4077, 4078, 4079, 4080, 
4081 providing for other remedies. 
Commonwealth v. Chesapeake & O, 
Ry. Co., 186 S.W. 164, 170 Ky. 486. 

[b] Federal court proceeding com- 
menced in the county court to cause 
the assessment of omitted property 
is not such an action as might have 
originally been commenced in the 
United States circuit court, and is not 
removable thereto. Chicago, St. Lou- 
is & N. O. Ry. Co. v. Commonwealth, 
(2S. Wee tdd.9, dal by Kye 278. 

6 Commonwealth v. Bingham’s 
Adm’r, 223 S.W. 999, 188 Ky. 616. 

Appeal from decision of board or 
officer see supra §§ 1052-1074. 

7. See infra § 1084. 

8. See case infra this note. 

[a] In Kentucky, under St. §§ 
4258-4260, requiring revenue agents 
to secure approval of the supervisor 
of revenue agents before bringing suit 
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Laches.® An action to cause the listing and assess- 
ment of property omitted must be begun within the 
time prescribed by statute.1° The statute begins to 
run when the property may be assessed as omitted.*? 
Where the proceeding is brought on behalf of the 
state, under general rules,!? general statutes of lim- 
itations are applicable where made so by statute.*® 
In the absence of constitutional prohibition the leg- 
islature may fix a certain date as the time after 
which no action may be brought to assess omitted 
property which is listed as of the particular date,** 
but the statute is inapplicable to proceedings be- 
gun before -such date.*® 

[§ 1084] (5) Parties'® and Process.17 Where 
provided by statute,!® sheriffst® or revenue agents?° 
may institute the proceeding to assess omitted prop- 
erty in the name of the state. The state is the real 
party in interest,?1 and such officers act as agents 
for the state.22. The proceedings must be brought 
by the officers designated by statute,?* especially 
where such officers are liable to defendant for costs 
if he is successful,?* and if not brought by the prop- 
er party as relator defendant will not be required 
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[§§ 1083-1085. 


may intervene in a proceeding brought on behalf of 
the state by a designated officer to assess omitted 
property.?7 Aya , 

Summons. Where the statute directs that the 
clerk of court shall issue a summons to the owner 
to show cause why the property should not be as- 
sessed, the clerk must obey the mandate of the 
statute?’ notwithstanding the statement filed?® may 
be insufficient in describing the property.*° 

[§ 1085] (6) Pleading.?! In some jurisdictions 
statutes provide that in a proceeding to assess omit- 
ted property by a court the designated officer shall 
file a statement.?2 . Accordingly, under such statutes 
the statement must sufficiently allege that. certain 
property is omitted ;?* and that the property is sub- 
ject to assessment in the county where suit is filed.** 
The provisions of the statutes requiring the state- 
ment to describe the property and value thereof 
are mandatory,?*> and the statement must describe 
the property sufficiently in view of the purposes of 
the statute.2 The statement must sufficiently al- 
lege, under statutory direction, the name and place 
of residence of the owner, his agent or attorney, or 


to make any defense.?° 
Intervention.?° 


to assess back taxes on personalty, 
does not apply to the sheriff, and he 
need not secure such approval. Com- 
monwealth vy. Harkness’ Adm’r, 205 S. 
W. 787, 181 Ky. 709. 

9. Generally see Equity §§ 179-181, 
211-252; Limitations of Actions 37 C. 
J. p 666. 

Dismissal for want of prosecution 
see infra § 1086. 

10. Citizens’ Nat. Bank v. Common- 
wealth, 80 S.W. 479, 25 Ky.L. 2254; 
Commonwealth vy. Citizens’ Nat. Bank, 
80 S.W. 158, 117 Ky. 946; Common- 
wealth v. Hamilton, 72 S.W. 744, 24 
Ky.L. 1944. 

[a] Premature action.—A proceed- 
ing by the sheriff in the county court 
under St. (1903) § 4241, to require the 
personal representatives of a deceased 
taxpayer to list property omitted from 
assessment, was not an action within 
St. (1903) § 3847, prohibiting the 
bringing of any action, other than one 
to settle the estate against a dece- 
dent’s estate, within six months of 
the qualification of its personal rep- 
resentative. Commonwealth ex rel. 
Cummins vy. Ryan’s #x’rs, 104 S.W. 
727, 126 Ky. 649. 

11. Com. vy. Citizens’ Nat. Bank, 80 
S.W. 158, 117 Ky. 946. 

12. See Limitations of Actions § 
28; States § 478. 

13. See cases infra this note. 

{a] In Kentucky a proceeding to 
assess omitted property under Ky. St. 
§§ 4241, 4260 is an action within § 
469, and the commonwealth under §§ 
2515, 2523 is limited to five years in 
which to bring proceedings. Citizens’ 
Nat. Bank v. Commonwealth, 80 S.W. 
479, 25 Ky.L. 2254; Com. v. Citizens’ 
Nat. Bank, 80 S.W. 158, 117 Ky. 946; 
Chicago, St. L. & N. O. Ry. Co. v. Com- 
monwealth, 72 S.W. 1119, 115 Ky. 278; 
Se v. Nute, 72 S.W. 1090, 24 Ky.L. 
2138. 

14. See case infra this note. 

{a] In Kentucky Const. §§ 55, 58 
does not deprive the legislature of 
power to fix September 1, 1917, as the 
time after which no action should be 
brought to assess omitted property 
that was listed as of that date, since 
the constitutional provisions merely 
prescribed when and under what cir- 
cumstances an act becomes a law, and 
did not take from the legislature the 
power to provide that a particular 
thing may or may not be done from 
and after a time subsequent to the 
time the act itself becomes a law. 
Commonwealth v. Hemingray’s Ex’r, 


Neither a county nor anyone else 


person in possession of the property.*7 


‘property is held 


215 S.W. 69, 185 Ky. 393. : 
15. Commonwealth vy. Hemingray’s 
Ex’r, supra. 5 ‘ 
ae Generally see Parties 47 C.J. 


EE Generally see Process 50 C.J. 
p 432. 
18. See statutory provisions. 


19. Com. v. Citizens’ Nat. 
80 S.W. 158, 117 Ky. 946. 

20. Commonwealth vy. Columbia 
Trust Co., 173. S.W. 386, 162 Ky. 825. 

21. Commonwealth v. Leslie Coun- 
ty, 191 .S.W.. 657, 174 Ky. 10; Com- 
monwealth v. Helm, 173 S.W. 389, 163 
Ky. 69; Com. v. Glover, 116 S.W. 769, 
132 Ky. 588; Commonwealth v. Bacon, 
ihe S.W. 839, 126 Ky. 33, 31 Ky.L. 
472. : 

State as party generally see States 
§§ 484-488. 

22. Commonwealth vy. Helm, 173 S. 
W. 389, 163 Ky. 69. 

23.. Commonwealth v. Leslie Coun- 
ty, 191 S.W. 657, 174 Ky. 10; Common- 
wealth v. Helm, 173 S.W. 389, 163 Ky. 


Bank, 


ae 

[a] State auditor not proper par- 
ty.—Commonwealth y. Helm, 173 S.W. 
389, 163 Ky. 69. . 

24. Commonwealth y. Helm, supra. 

25. Commonwealth vy. Columbia 
Trust. Co.;) 2732 Sew. 386;/162 Ky. 825. 
naan Generally see Parties §§ 185— 

27. Commonwealth vy. Leslie Coun- 
ty, 191 S.W. 657, 174 Ky. 10: 

28. Fleming v. Sinclair, 58 S.W. 
370, 22.Ky.L. 499. 


29. Necessity of statement see in- 
fra § 1085. 
30. Fleming y. Sinclair, 58 S.W. 


370, 22 Ky.L. 499. 

ae Generally see Pleading 49 C.J. 
pweax 

32. See statutory provisions, 

33. [a] Allegations held insuffi- 
cient to show that: (1) Certain ‘rail- 
road property was omitted. Common- 
wealth v. Louisville & N. R. Co., 150 
S.W. 37, 149 Ky. 829. (2) There was 
more land in a tract than was listed. 
Commonwealth y. Chaudet, 100 S.W. 
819,525 Ky. 1115-3 0% Ky. 2157. 

34. Northwestern Mut. Life Ins. 
Co. vy. Commonwealth, 175 S.W. 337, 
164 Ky. 255; Commonwealth y. Green, 
150 S.W. 358, 150 Ky. 339. 

{a] Piling of statement in a cer- 
tain county is not equivalent to an al- 
legation that the property is located 
there. Northwestern Mut. Life Ins. 
Co. v. Commonwealth, 175 S.W. 337, 
164 Ky. 255. 


Where the 
by a person as agent, bailee, or’ 


Venue see supra § 1080. 

35. Com. v. Glover, 116 S.W. 769, 
132 Ky. 588. But see Kentucky, Un- 
ion Co. v. Commonwealth, 198 S.W. 
46, 177 Ky. 746 [cit Commonwealth 
v. Helm, 183 S.W. 502, 169 Ky. 194 
(where it was said that Act [1912] p 
391 [St. § 4260 (7)], requiring the pe- 
tition or statement to state specifical- 
ly the items of property, designating 
them by name and character, and giv- 
ing the amount thereof, is merely di- 
rectory in view of the construction 
placed on § 4260 before the act of 
1912, in so far at least that a judg- 
ment is not void as against a collat- 
eral attack in a subsequent proceed- 
ing to assess the same property) ]. 

36. [a] Purpose of legislation..— 
“This provision was inserted in the 
law for the purpose of preventing 
revenue agents from proceeding 
against citizens without reasonable 
grounds for believing that they had 
omitted certain of their property.” 
Com. v. Glover, 116 S.W. 769, 773, 132 
Ky. 588. : 

[b] Allegations held sufficient t 
describe: (1) Cash on hand and cash 
on deposit. Commonwealth y. Pru- 
dential Life Ins. Co., 149 S.W. 836, 149 
Ky. 380. (2) Storage accounts 
against whisky in bonded warehous- 
es. Com. y. Kentucky Distilleries & 
Warehouse Co., 136 S.W. 1032, 143 Ky. 
314. (3) Cash, household effects, li- 
brary, pictures, and jewelry. Com. y. 
Glover, 116 S.W. 769, 1382 Ky. 588. (4) 
A statement describing property as 
certain property of a certain amount 
and consisting of “cash, mortgages, 
notes, bonds, accounts and choses in 
action” is sufficient. Belknap vy. 
Commonwealth, 85 S.W. 693, 120 Ky. 
59, 27 Ky.L. 473; Commonwealth v. 
Sweigart, 73 S.W. 758, 115 Ky. 293, 
24 Ky.L. 2147; Commonwealth y. Col- 
lins, 72 S.W. 819, 24 Ky.L. 2042. = 

[c]| Allegations held insufficient to 
describe: (1) Accounts, choses in ac- 
tion, notes, secured and unsecured. 
Commonwealth vy. Prudential Life Ins. 
Co., 149 S.W. 836, 149 Ky. 380. (2) 
Notes and mortgages, accounts, cash, 
and stock of goods. Commonwealth 
v. J. M. Robinson, Norton & Co., 142 
S.W. 406, 146 Ky. 218. (3) Accounts, 
shares of stock, and bonds. Com. y. 
Glover, 116 S.W. 769, 182 Ky. 588. 

37. Commonwealth y. Tabbs Stor- 
age Warehouse & Freight Transfer 
Line, 150 S.W. 525, 150 Ky. 465. 

[a] Allegation held insufficient.— 
A petition in a proceeding against a 

SEES SEE Fee RTO Tee UTS 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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in some fiduciary capacity, the statement must set 
out in a general way facts showing the liability of 
such person for tax on the property.®® 
_ Verification. In the absence of statutory regula- 
tion the statement need not be verified.?® 

[§ 1086] (7) Dismissal.4° Statutory provisions 
providing for the dismissal of tax proceedings which 
are not prosecuted within a certain time in the court 
of original jurisdiction,4: or on appeal,*? are re- 
medial,*® and, under general rules,** are to be con- 
strued liberally.*® Such statutes are constitution- 
al*® although the revenue agent might have become 
entitled to certain compensation had the proceeding 
been successfully prosecuted.47 The purpose of such 
statutes is to make the revenue agents diligent in 
the prosecution of cases.t8 Where the proceeding 
is not prosecuted within the time prescribed, a dis- 
missal is proper.*® 

[§ 1087] (8) Hearing and Evidence; New Trial. 
In a proceeding to assess omitted property there is: 
no right to a trial by jury®® in the absence of stat- 
utory authority.®1 

Evidence,®? It will be presumed that the taxpay- 
er’s list®? is correct,°* and that, under general 
rules,°> the officers performed their duty in assess- 
ing the property,°® and the burden is on the state 
or city bringing the proceeding to show that cer- 
tain property was omitted.°* Items 


assessed will be presumed to have been omitted.’ 


> a 
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When the state shows that the taxpayer omitted 
such property in its report or list, then the burden®?® 
is on the taxpayer to show that, notwithstanding 
such. omission, the assessors assessed such omitted 
property on information gathered from sources out- 
side of the report.°° Where the state seeks to pre- 
vent a dismissal for failure to prosecute in due 
time,®+ under general rules*? it has the burden of 
proving that. the delay was caused by defendant 
within the terms of the statute.°® Under statutory 
authority, the revenue agent has the right to ex- 
amine the taxpayer to prove ownership of property 
and its omission from assessment.*+4 

New trial. Where the statute provides for an ap- 
peal from an assessment of omitted property by a 
court,®® under general rules®® a new trial may not 
be granted.®7 

[§ 1088] (9) Judgment and Enforcement; Costs.°® 
Under some statutes if it appears to the court that 
the property is hable for taxation and has not been 
assessed, the court shall enter an order fixing the 
value, and if not liable shall make an order to that 
effect.°® While the statute requires a statement con- 
taining the value, as well as a description, of the 
property sought to be assessed,’° the court is not 
confined to the valuation alleged.71 If the’ court 
finds that the property is omitted, it should assess 
the property and certify it in accordance with the 
statute.7* Where there is no proof that certain 


principal and an agent to assess omit- 
ted property was indefinite and_ in- 
sufficient, where it did not show 
whether the property was in the pos- 
session of the agent as agent, or 
whether it was intended to charge 
that the principal and agent were 
joint owners. Commonwealth  v. 
Green, 150 S.W. 353, 150 Ky. 339. 

[b] Denial as to residence.—(1) 
Defendant’s answer, stating that he 
does so ‘in so far as he is advised 
that the same is material to be an- 
swered,” is a denial of the allegation 
in the petition that defendant was a 
resident of the state. Semple v. Com- 
monwealth, 205 S.W. 789, 181 Ky. 675. 
(2) The question whether a cestui 
que trust whose estate is sought to 
be assessed against the trustee is a 
resident of the county is not placed 
in issue by an answer of want of 
knowledge or information sufficient 
to constitute a belief, as it is the duty 
of the trustee to know the residence 
of its cestui. Commonwealth v. 
Lovell, 101 S.W. 970, 125 Ky. 491, 31 
Ky.L. 105. 

38. Commonwealth y. Green, 150 S. 
W. 353, 150 Ky. 339. 

39. Com. v. Glover, 116 S.W. 769, 
132, Ky. 588. ; 

40. Generally see Dismissal and 
Nonsuit §§ 110-121. ese? 

41. See statutory provisions. 

[a] Construction of statute.—Act 
June 17, 1912 (Acts [1912] e¢ 116 § 
2), amending Acts (1906) ¢ 22 art Li! 
§ 6, providing that on and after July 
1, 1912, if it appears that any pro- 
ceeding to assess omitted property is 
pending, and that no steps other than 
docketing, remanding, or passing it 
have been taken for its prosecution 
during two terms of court or ninety 
juridical days in a court of continu- 
ous session, the proceeding shall be 
dismissed on motion, applies to ac- 
tions brought prior to July 1, 1912, but 
authorizes their dismissal only for a 
failure to prosecute subsequent to 
that date. Commonwealth v. Ewald 
Iron Co., 154 S.W. 931, 153 Ky. 116. 

42. See infra § 1098. ; 

43. Wood Oil Co. v. Common- 
wealth, 244 S.W. 429, 196 Ky. 196. 

44. See Statutes § 657. 

45. Wood Oil Co. v. Common- 
wealth, supra (at common law and 


under St. § 460). 

46. Com. v. Ewald Iron Co., 154 S. 
WO Sd, Ab St Keyes deh te 

47. Com. v. Ewald Iron Co., su- 


pra. é 
48. Com. v.. Schmidtt, 176 S.W. 
1166, 165 Ky. 351; Commonwealth v. 


Ewald Iron Co., 154 S.W. 931, 153 Ky. 
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49. Com. v. Schmidtt, 176 S.W. 
1166, 165 Ky. 351; Commonwealth v. 
eens Iron Co., 154 S.W. 931, 153 Ky. 

50. Right to trial by jury see Ju- 
ries §§ 12-103. 

51. Commonwealth y. Leslie Coun- 
ty, 191 S.W. 657, 174 Ky. 10; Stearns 
Coal & Lumber Co. vy. Commonwealth, 
179 S.W. 1080, 167 Ky. 51. 

- 52. Generally see Evidence 22 C.J. 


pil. 

53. Necessity of listing property 
see supra § 763. 

54 Muir vy. Commonwealth, 14 Ky. 


L. 478. 
Evidence §§ 


TA 

56. Com. v. American Tobacco Co., 
96 S.W. 466, 29 Ky.L. 745. 

57. Commonwealth vy. Kentucky 
Heating Co., 203 S.W. 538, 180 Ky. 
607 [mod 195 S.W. 459, 176 Ky. 35]; 
City of Georgetown v. Graves’ Adm’r, 
178 S.W. 1035, 165 Ky. 676; Common- 
wealth v. Louisville Gas Co., 122 S.W. 
164, 185 Ky. 324; Com. v. American 
Tobacco Co., 96 S.W. 466, 29 Ky.l. 
745; Muir v..Commonwealth, 14 Ky. 
L. 478. 

[a] Evidence held sufficient to 
sustain a finding that a county bond 
had not been listed for taxation for 
certain specified years, and that dur- 
ing such years it was of the value 
found by the court. Boyd v. Com- 
monwealth, 149 S.W. 9144, 149 Ky. 656. 
- 58. Commonwealth v. Kentucky 
Heating Co., 195 S.W. 459, 176 Ky. 35 
[mod 203 S.W. 538, 180 Ky. 607]. 

59. Burden of proof and of evi- 
dence distinguished see Evidence § 13. 

60. Commonwealth v. Kentucky 
Heating Co., 203 S.W. 538, 180 Ky. 
607 [mod 195 S.W. 459, 176 Ky. 35]; 
Hillman Land & Iron Co. v. Common- 
wealth, 146 S.W. 776, 148 Ky. 331, L. 
R.A.1915C 929. 

[a] Evidence held sufficient to 
prove that the board, in fixing the 


See supra § 746; 


| 


value of a railroad’s franchise, had 
before it the information necessary 
to enable it to arrive at a fair valua- 
tion thereof notwithstanding such 
omission from the report. Chesa- 
peake & O. Ry. Co. v. Commonwealth, 
228'S.W. 15, 190 Ky. 552. 

61. See infra § 1086. 


Pee See Dismissal and Nonsuit § 
63. Com. v. Schmidtt, -176 S.W. 

1166, 165 Ky. 351. : 
64. Commonwealth y. Kentucky 


Heating Co., 195 S.W. 459, 176 Ky. 35 
[mod 203 S.W. 538, 180 Ky. 607]. 


65. See infra § 1089. 
66. See New Trial § 9... 
67. Stearns Coal & Lumber Co. v. 


Commonwealth, 174 S.W. 771, 163 Ky. 
837; Com. v. Adams Express Co., 98 
S.W. 288, 124 Ky. 85. 

68. Judgments generally see Judg- 
ments 33 C.J. p 1042. 

Penalties for failure to list proper- 
ty see infra XV. 

69. See statutory provisions. 

[a] Meaning of _ statute.—‘The 

meaning of this plainly is that, if the 
property is liable for taxation and 
has not been assessed, it must be 
assessed by the county court. If, on 
the contrary, the property is not lia- 
ble for taxation or has been assessed, 
it is not liable to assessment by the 
county court, and he must make an or- 
der to that effect.” Commonwealth 
v. Reed, 89 S.W. 294, 295, 121. Ky. - 
432, 28 Ky.L. 381. 
. [b] Parties.—Under the act of 
congress of March 21, 1918 (40 U. S. 
St. at L. 451) and Ky. St. §§ 4077— 
4091, a judgment assessing a part of 
a railroad franchise is properly 
against the railroad and not against 
the director general] of railroads alone. 
Southern Ry. Co. v. Commonwealth, 
38 S.W.(2d) 696, 288 Ky. 638 [aff 52 
SiOb. sL60), 

70. See supra § 1085. 

71. Bingham’s Adm’r v. Common- 
wealth, 251 S.W. 936, 199 Ky. 402; 
Boyd v. Commonwealth, 149 S.W. 914,° 
149 Ky. 656. 

72. Commonwealth y. Kentucky 
Heating Co., 203 S.W. 538, 180 Ky. 
607 [mod 195 S.W. 459, 176 Ky. 35]. 

[a] In Virginia.—Where an origi- 
nal application to be relieved from an 
erroneous assessment of taxes was 
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property is omitted, there is no error in not assess- 
ing such property.7* An order of the court which 
determines that the taxpayer is not the owner of 
the property determines that the property is not 
liable to assessment.74 An order that certain of 
the property listed in the statement is omitted prop- 
erty implies that the residue is not omitted.7° Since 
the proceeding is only for the purpose of assessing 
omitted property,’® in addition to assessing omit- 
ted property the court may not reassess property 
listed at an undervaluation.** 

Correcting and vacating judgment.?* Under gen- 
eral rules’® the court may at the same term correct 
its judgment to conform to the facts.°° Under gen- 
eral rules*! the court may vacate a judgment on 
the general statutory ground of fraud,*? or on the 
ground of casualty or misfortune of the taxpayer.** 
While a new trial will be denied where the statute 
regulating the proceeding to assess omitted prop- 
erty provides for an appeal,** the right of appeal 
does not preclude the court vacating its judgment.** 

Conclusiveness of judgment. The omission of 
property from assessment in a given year gives rise 
to a single cause of action,®® and a judgment in a 
proceeding to assess omitted property of a partic- 
ular year is, under and subject. to general rules,** 
conclusive as to all parties,** especially where the 


brought in 1911 under Code §§ 567,|17, 


568, and in that proceeding the com- 


TAX ATION 


1912 (Acts [1912] c 116 8 
amending Acts (1906) c¢ 22 art 17 § 5, 


[§§ 1088-1089 


statute®® provides that the judgment of the court 
shall have the same force and effect as the judg- 
ment of the court-~in civil cases.°° The judgment 
is a bar to a subsequent proceeding to assess prop- 
erty omitted from tke court’s assessment.°? For 
failure of the petition or statement to describe spe- 
cifically the property®? the judgment of a former 
proceeding to assess omitted property is not void 
so as to avoid its conclusiveness in a subsequent pro- 
ceeding where the statute requiring a description 
is merely directory.®® 

Enforcement. After the court assesses the prop- 
erty it is the duty of the collector to collect the 
taxes just as if the assessment had been made by 
the assessor.°* 

Costs. Under statutes so providing®® the officer 
instituting proceedings to assess omitted property 
is liable on his official bond to defendant for all ~ 
costs incurred by him if the property is not liable | 


,to taxation.®® 


[§ 1089] 2. Appeal ‘from Assessment®’—a. In 
General. Under general rules®* an appeal from an 
assessment,?® or froma review of the decision of 
a reviewing board or officer,1 does not lie,? especially 
where there are other available remedies,* unless, 
as in certain eases, statutes* provide for such ap- 
peal.© Such appeal is said to be a special proceed- 


2),{ 789, 81 Neb. 139. 
[a] Effect of failure to provide for 


monwealth, county, and city claimed 
omitted taxes for previous years, it 
was discretionary with the court to 
allow a recovery for the tax of 1912, 
which was admittedly due. Common- 
wealth v. Schmelz, 81 S.E. 45, 116 Va. 


62. 
73. Commonwealth v. B. F. Avery 
& Sons, 174 S.W. 518, 163 Ky. 828. 


74. Com. v. Reed, 89 S.W. 294, 28 
Eyal Sule 

75. Commonwealth vy. Churchill, 
115 S.W. 189, 131 Ky. 251. 

76. See supra § 1080. 

77. Millett’s Ex’r v. Common- 


wealth, 211 S.W. 562, 184 Ky. 193. 

78. Generally see Judgments §§ 
436-679. 

79. See Judgments § 450. 

80. Commonwealth v. Tabbs Stor- 
age Warehouse & Freight: Transfer 
Line, 150 S.W. 525, 150 Ky. 465. 

81. See Judgments §§ 484-600. 

82. Commonwealth vy. Helm, 173 S. 
W. 389, 163 Ky. 69. 

83. Commonwealth v. Weissinger, 
136 S.W. 875, 148 Ky. 368. 

84. See supra § 1087. 

85. Commonwealth y. Weissinger, 
supra. 

86. Commonwealth Ve United 
States Trust Co., (Ky.) 117 S.W. 314; 
Commonwealth v. Bacon, 102 S.W. 
839, 31 Ky.L. 472. 

87. See Judgments §§ 1154-1525. 

88. Commonwealth v. Helm, 183 S. 
W. 502, 169 Ky. 194; Commonwealth 
v. Bacon, 102 S.W. 839, 31 Ky.L. 472. 


89. See statutory provisions. 
90. Commonwealth y. Harkness’ 
Addn 205. S.No nd Sle ol, cey on G09. 


Couty v. Bosworth, 169 S.W. 742, 160 


Ky. 312. 

91. Com. v. Churchill, 115 S.w. 
189, 131 Ky. 251; Commonwealth v. 
Bacon, 102 S.W. 8389, 31 Ky.L. 472. 

92. Necessity of description see 
supra § 1085. 

93. Kentucky Union Co. vy. Com- 
monwealth, 198 S.W. 46, 177 Ky. 746 


[eit Commonwealth y. Helm, 183 S. 
W. 502, 169 Ky. 194]. 
94. Commonwealth vy. Southern 


Pac. Co., 156 S.W. 865, 154 Ky. 41, 
95. See statutory provisions. 
$6. Commonwealth y. Crume, 133 

S.W. 1161, 142 Ky. 180. 

[a] Costs on dismissal.—Act June 


providing for costs against revenue 
agents on dismissal of proceeding to 
assess omitted property for lack of 
prosecution, is invalid in view of St. 
§ 4260, But § 6, authorizing costs 
on dismissal of failure to prosecute 
subsequent to July 1, 1912, is valid. 
Commonwealth v. Ewald Iron Co., 154 
S.W. 931, 153 Ky. 116. 
97. Cross references: 
Action to: 
Reduce assessment or abate tax see 
infra §§ 1134-1144. 
Vacate assessment or’ for assess- 
ment see infra §§ 1145-1154. 
Appeal: 
Generally see Appeal and Error 3 
@rJ!..)p 2565 
From: 
Assessment: 


y: 
School districts see Schools 
ous School Districts §§ 818, 
i) 
Towns see Towns [38 Cyc 
657]. 
Of: 


Drains see Drains §§ 256- 
259. 
Highways see Highways § 
508. 
Levees see Levees and Flood 
Control § 70. 
Licenses see Licenses § 135. 
Local improvements see Mu- 
nicipal Corporations §§ 
3221-3242. 
Omitted property by board or 
officer See Supra §§ 1052— 
1074. > 
Equalization board see supra §§ 
951, 984-988. 
Levy of tax see supra § 709. 
Reviewing board or officer see su- 
pra §§ 1052-1074. 
Courts of appellate jurisdiction see 

Courts §§ 445-575. 

aon See Appeal and Error §§ 29, 
130. 

99. Assessment in general see su- 
pra § 758 et seq. 

1. See supra § 1052. 

2. Ballaine v. Seward, 5 Alaska 
734; Yuma County v. Arizona & S. R. 
Co., 243 P. 907, 30 Ariz. 27; Monticello 
Distilling Co. v. Mayor, etc., of Balti- 
more, 45 A. 210, 90 Md. 416; State-v. 
State Bd. of Equalization 115 N.W. 


appeal.—(1) Every taxpayer is enti- 
tled to an opportunity to be heard by 
the taxing authorities before a tax 
is conclusively settled against him, 
but there is no rule requiring that he 
be afforded a further appeal to a 
court of law. Stratford v. Franklin 
Paper Mills Co., 101 A. 349, 257 Pa. 
163. (2) The fact that Ky. St. §§ 
4077-4079 does not provide for an ap- 
peal from the decision of the state 
board of valuation and assessment as- 
sesSing franchises does not affect its 
validity. Paducah St. R. Co. v. Mc- 
Cracken County, 49 S.W. 178, 105 Ky. 
472, 20 Ky.L. 1294. 

[b] Jurisdiction of appellate 
court.—L. (1869) c 124 § 11, giving 


‘the supreme court jurisdiction to hear 


appeals from the board of county 
clerks, in the appraisal of railroad 
property for taxation, is giving the 
court power not judicial in character 
and is unauthorized by the constitu- 
tion conferring appellate jurisdiction 
on the supreme court. State Auditor 
v. Atchison, ete, R. Co., 6 Kan. 500, 
1 PATO. YS 5 

[c] _ Owner of producing mines.— 
The right of an owner of producing 
mines to appeal, under Civ. Code 
(1913) par 49938, from the action of 
the tax commission in fixing a valua- 
tion of his property applied only dur- 
ing the fiscal years 1914 and 1915. 
Yuma County. v. Arizona & S. R. Co., 
243 P: 907, 30 Ariz. 27. 

3. See infra § 1090. 

4. See statutory provisions. 

5. Ark.—Randle vy. Williams, 18 
Ark. 380. 

Colo.—Phillips v. Board -of Com’rs 
of Douglas County, 262 P. 523, “83 
Colo. 82; Union Pac. R. Co. v. Hanna, 
214 P, 550; 73 Colo. 162. 

Md.—Susquehanna Power Co: v. 
State Tax Commission, 151 A. 39, 159 
Md. 359 [appeal dism 51 S.Ct. 436]. 

Miss.—Reed Vv. Norman-Breaux 
Lumber Co., 115 So. 724, 149 Miss. 395 
[appeal dism 49 S.Ct. 14, 278 U.S. 556, 
73 L.Ed. 503]. 
eh ece v. Boardman, 58 N.H. 

N.C.—Parker v. Raleigh Sav. Bank, 
67 S.E. 492, 152 N.C. 253. 

Okl.—In re Western Union Tele- 
graph Co., 118 P. 376, 29 Okl. 483. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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ing. A further appeal to an appellate court is 
sometimes provided.*. Where omitted property is 
assessed by the assessor or other designated offi- 
cer,* or by a court,® an appeal lies where given 
by statute.t®° An appeal will also lie under status 
tory authority from an assessment of capital stock.'t 

Consent judgment. Under general rules!? no 
appeal lies from a consent judgment!® of a court 
assessing. omitted property.!4 

[§ 1090] b. Existence of, or Recourse to, Other 
Remedies. An appeal from an assessment will not 
le where another remedy in the first instance is 
provided by statute.t® Thus an appeal will not lie 
where the taxpayer has failed to appear and make 
objections before the assessing officers.1® An ap- 
peal is not abandoned merely because of a subse- 
quent bill to restrain the collection of the-tax.17 

[§ 1091] c. Grounds of Appeal. The grounds of 
appeal are usually enumerated in the statutes pro- 
viding for the remedy.t* Thus, where provided by 
statute, a taxpayer may appeal to the court des- 
ignated on the ground of overvaluation;?® or that 
the assessment is manifestly excessive, ‘fraudulent, 
or oppressive,*° or that he is not the owner of the 


Appeal as precluding: 


Action to: 724, 149 Miss. 
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Norman-Breaux Lumber Co., 
395 [appeal dism 49 
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property.*! In some cases an appeal lies only from 
the question whether the property is liable to as- - 
sessment.?? 

Inequality. In some jurisdictions the mere fact 
that other property in the same vicinity has been 
assessed for a smaller sum is no ground to set aside 
an assessment where the assessment is in good faith 
and other property in general has not been assessed 
at a lower rate.?8 

[§ 1092] d. Time of Taking Appeal.24 Under 
general rules,?° statutes regulating the time within 
which an appeal from an assessment?® must be com- 
pled with.?* The appeal must be taken before the 
expiration of the statutory period,?® but the fail- 
ure of the taxpayer to do so is waived by defend- 
ant by taking steps for the determination of the 
cause on the merits.*® Where a new trial before a 
court assessing omitted property is not permitted 
under the statute providing for an appeal,?® orders 
of the court noting the filing of a motion for a new 
trial and overruling the same does not stay the run- 
ning of the statutory period for appeal.*1 A pre- 
mature entry of appeal does not deprive the court 
of jurisdiction®? especially where no objection is 


assessment was otherwise illegal. 
Boston & M. R. Co. v. State, 85 A. 616, 


115 So. 


Recover taxes paid ‘see infra § 1261. 

Reduce assessment see infra § 1134. 

Vacate assessment see infra § 1148. 
Certiorari to review assessment see 

infra § 1103. 

Injunction to restrain: 

Assessment see infra § 1129. 

Collection see infra § 1434. 
Mandamus to correct assessment see 

Fon § 1122. 

[a Purpose of statute.—Pub. St. 
(1902) e 64 § 10, permitting any rail- 
road corporation aggrieved by a tax 
assessed against it to appeal to the 
supreme court for relief, was enact- 
ed to put railroad companies on the 
same basis as to taxation as other 
taxpayers. Boston & M. R. R. v. 
State, 85 A. 616, 76 N.H. 515. 

[b] In Massachusetts.—(1) Every 
person aggrieved by the refusal of 
the assessors to abate a tax is given 
the alternative under Gen, L. c 59 8§ 
64, 65 (St. [1909] c 490 pt 1 §§ 76, 77) 
of appealing to the county commis- 
sioners or superior court. Sears v. 
Inhabitants of Town of Nahant, 102 
N.E. 491, 215 Mass. 234, Ann.Cas. 
1914C 1296; Essex Co. v. City of 
Lawrence, 100 N.E. 1016, 214 Mass. 
79. (2) Gen. L. c 59 § 65, providing 
that a person aggrieved may appeal 
to the superior court “by entering a 
complaint,’ contemplates an appeal 
and not a new proceeding to abate a 
tax (see infra §§ 1134-1144). Trus- 
tees of Thayer Academy v. Board of 
Assessors of Braintree, 122 N.E. 410, 
232 Mass. 402; Cheney v. Inhabitants 
of Dover, 91 N.E. 1005, 205 Mass. 501. 
(3) Tax abatement proceedings, al- 
though in the nature of an action at 
law, are regulated by statute, and 
procedural rules in common- -law ac- 
tions are inapplicable. Hamilton 
Mfg. Co. v. City of Lowell, (Mass.) 
175 N.E. 73, 74 A.L.R. 1213. 

6. Fellows v. Grand Junction Su- 
gar Co., 242 P. 635, 78 Colo. 393. 

7. See infra § 1099. 

8. See supra § 992. 

Liability of omitted property see 
supra § 131. 

Review of assessment made by 
board or officer see supra §§ 1052— 1072. 
9. See supra § 1080. 
10:° Com. vy. Churchill, 115 S.W. 
189, 131 Ky. 251; Com. v. Lexington 
Roller Mills Co., 104 S.W. 318, 31 Ky. 
L. 924; Com. v. ’ Brower, 99 S.W. 671, 
30 Ky.L. 788; Com.-v. Mitchell, 89285 
W. 670, 30 Ky.L. 775; Com. v. Reed, 
89 S.W. 294, 28 Ky.L. 381; Reed v. 


S.Ct. 14, 278 'U.S. 556, 73 L.Ed. 503]. 

11. Susquehanna Power Co. v. 
State Tax Commission, 151 A. 39, 159 
Md. 359 [appeal dism 51 S.Ct. 436]; 
Baltimore & Philadelphia Steamboat 
Co. v. State Tax Commission of Mary- 
land, 145 A. 770, 157 Md. 279; Fidel- 
ity Trust Co. v. Gorman, 106 A. 847, 
134 Md. 338. 

12. See Appeal and Error § 546. 

13. See Judgments §§ 331-3388. “ 

14. Commonwealth y. Helm, 173 S. 
W. 389, 163 Ky. 69. 

15. In re Philadelphia Co., 60 A. 
93, 210 Pa. 490. 

16. State Tax Commission v. Com- 
missioners of Baltimore County, 114 
A. 717, 138 Md. 668; In re Philadel- 
phia Co., 60 A. 93, 210 Pa. 490. 

17. Laymen’s Week-End Retreat 
League of Philadelphia v. Butler, 83 
Pa.Super. 1. 

18. See statutory provisions, 

19. In re Taxes, Henry May & Co., 
Ltd., 14 Hawaii 639; Shaw v. Booth, 
14 Hawaii 117; . A. McBryde v. 
Kala, 6 Hawaii 529. 

20. | Phillips v. Board of Com’rs of 
pone County, 262 P. 5238, 83 Colo. 
8 


21. KE. A. McBryde v. Kala, 6 Ha- 
waii 529. 

22. See cases infra this note, 

fa] In Kentucky under Ky. St. § 


4241 an appeal from an assessment 
of omitted property by the county 
court lies only from so much of the 
court’s order deciding whether the 
property is liable to assessment. 
Com, v. Chesapeake, etc., R. Co., 117 
S.W. 287, 131 Ky. 661; Com. v. Lovell, 
rou S.W. 970, 125 Ky. 491, 31 Ky.L. 
05. 

23. In re Swain’s Taxes, 29 Hawaii 
183; In re Taxes Onomea Sugar Co., 
25 Hawaii 278; Re Taxes A. Mene- 
foglio, 25 Hawaii 106; In re Taxes, 
Catholic Mission, 22 Hawaii 7164; In 
re Taxes, Oahu Ry. & Land Co., 17 
Hawaii 163; Chilton v. Shaw, 13 Ha- 
waii 250; Inter-Island Steam Naviga- 
tion Co. v. Shaw, 10 Hawaii 624. 

[a] In New Hampshire under 
Pub. St. (1901) c 64 § 1, as amended 
by L. (1909) c 66, requiring railroad 
property to be assessed at as’ nearly 
equal a rate as may be to the average 
rate of taxation upon all other prop- 
erty, a railroad company is not en- 
titled to an abatement of a tax if its 
property is not assessed for a greater 
percentage of its true value than the 
average of other property though the 


N6 NB S15: 

24. Dismissal for want of prose- 
cution see infra § 1098. 

25. See Appeal and Error § 1074. 

26. See statutory provisions. 

27. St. Louis & S. W. Ry. Co. v. 
Nattin, 27 F.(2d) 766 [aff 48 S.Ct. 
438, 277 U.S. 157, 72 L.Ed. 830]; State 
v. Inspiration Consol. Copper Co., 181 
P. 955, 20 Ariz. 503; Cheney v. In- 
habitants of Dover, 91 N.E. 1005, 205 
Mass. 501; Hoover Grain Co. v. Thore- 
son, 226 N.W. 521, 58 N.D. 359. 

[a] Appeal from tax settlement.— 
State departments, by written stipu- 
lation with corporations, may fix the 
date from which shall run the statu- 
tory period in which to take appeal, 
under Acts March 30, 1811, and April 
9, 1913. In re Rules, 43 Pa.Co. 489. 

[b] Im Louisiana, under Act (1898) 
No. 170 § 12, providing that on an ap- 
peal from a supplemental assessment 
of omitted property by an assessor or 
tax collector the five days’ limitation 
from the assessor’s decision on a 
hearing shall begin to run.from the 
day of entry on the supplemental roll 
of the words “appeal rejected” an ap- 
peal within five days from the rejec- 
tion of the protest is sufficient where 
the assessor failed to enter on the 
roll that the appeal was dismissed. 
Franklin v. Police Jury, 125 So. 587, 
169 La. 541 [foll Stout Realty Co. wv. 
Lyles, 125 So. 587, 169 La. 543]. 

28. State v. Inspiration Consol. 
Copper Co., 181 °.P. 955; 20 Ariz: 5035 
Com. v. Adams Express Co., 98 S.W. 
288, 124 Ky. 85. 

29. Com. v. Crum Lynne Iron & 
Steel Co., 27 Pa.Super. 508. 

30. See supra § 1087. ’ 

31. Com. v. Adams Express Co., 
98 S.W. 288, 124 Ky. 85. 

32. National Bank of Commerce v. 
ya Bedford, 56 N.E. 288, 175 Mass. 

7. 

[a] Where record shows that on 
regular return day, at which an edu- 
cational institution’s appeals to the 
superior court from a refusal of the 
board of assessors of the town to 
abate taxes could have been formally 
entered, all necessary steps had been 
taken to perfect appeals, entry before 
the return day for entry of actions 
in the superior court should be treated 
as having been made on that day. 
Trustees of Thayer Academy v. Board 
of Assessors of Braintree, 122 N.E. 
410, 232 Mass. 402. 
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made,** or objection is not made until after the 


evidence is heard.?* | 
[§ 1093] e. Persons Entitled.*® 


of appeal is entirely statutory,*® only those persons 
designated by statute*? are entitled to appeal.°* The 
legislature may allow appeals to certain persons and 


deny it to others.*® 
Persons aggrieved.*° 


affected.*1 


[§ 1094] f. Proceedings for Appeal. Where re- 
quired by statute,*2 on an appeal from an assess- 
ment of omitted property by a court*® it is neces- 
sary to file a certified copy of the judgment and 


eosts,4* and file a proper bond.*® 


quired bond is filed within the proper time the 
Where a notice of ap- 
peal is required, it should be served on the parties 
Process need not be 


court has no jurisdiction.*® 


designated by statute.+? 
served.*® 


33. National Bank of Commerce v. 
New Bedford, 56 N.E. 288, 175 Mass. 
257. 

34. Brodbine v. Revere, 66 N.E. 
607, 182 Mass. 598. 

A aeey On further appeal see infra § 

36. See supra § 1089. 

37. See statutory provisions. 

38. See cases infra this note, 

[a] County commissioners.—Un- 
der 3 Code art 81 §§ 239, 245, and in 
view of art. 81 § 18, and Acts (1910) 
ec 430, the county commissioners of 
a county have no right to appeal to 
the circuit court from an order of the 
state tax commission created by Act 
(1914) c 841, correcting the distribu- 
tion of the assessment of the shares 
of the corporation. State Tax Com- 
mission v. Commissioners of Balti- 
more County, 114 A. 717, 138 Md. 668. 

{b] Grantee of land may appeal 
from decision of assessors on objec- 
tions begun by his grantor. Phillips 
v. Board of Com’rs of Douglas County, 
242 P. 70; "78 Colo. 387. 

39. See case infra this note. 

[a] In South Dakota L. (1913) ¢c 
347, providing for taxation of express 
companies by the state tax commis- 
sion, is not unconstitutional in making 
a decision of the tax commission final, 
without appeal to the courts as al- 
lowed to other taxpayers from county 


boards. Fiwert v. Taylor, 160 N.W. 
797, 38 S.D. 124. 
40. Persons aggrieved generally 


see supra §§ 1008, 1060; Aggrieved 
2 C.J. p 973 text and note 29 et seq; 
Appeal and Error §§ 491-497. 

41. Hamilton Mfg. Co. vy. City of 
eect, (Mass.).175 N.E. 73, 74 A.L.R. 
a F 


[a] Wendor is a person aggrieved 
within Gen. L. c 59 §§ 59, 64, 65, andc 
60 § 35, although the purchaser as- 
Sumed payment of taxes assessed, 
and although the vendor, if compelled 
to pay the tax, might have a right of 
action against the purchaser. Hamil- 
ton Mfg. Co. v. City of Lowell, (Mass.) 
175 INSEE 18;. (4 CAC R. 2213; 

42. See statutory provisions. 

43. See supra § 1080. 

44. See case infra this note. 

[a] Compliance with statute. 
Civ. Code Pract. §§ 724, 725, requiring 
appellant to produce to the clerk of 
the court to which an appeal is taken 
a certified copy of the judgment and 
the amount of costs, whereupon the 
clerk shall issue an order to the judge 
rendering the judgment, and requiring 
the judge, on being served with the 
order, to transmit in ten days the 
original papers in the action, and St. 
§ 4241 (Russell St. § 6170), providing 
for appeals as in civil cases from or- 
ders in proceedings to tax omitted 
property, are complied with by the 


A person aggrieved is one 
whose pecuniary interests are, or may be, adversely 
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[§ 1095] g. Pleading. In the absence of statu- 


tory regulation it is unnecessary on’ an appeal from 


Since the right 


an assessment to file a complaint.*® 11 
ever, the statutes so provide,°® a complaining tax- 
payer must file a complaint.*+ ( 
necessary, the necessity therefor is waived by de- 
fendant’s participation without objection.°” 
a complaint is necessary, it is error to strike it.°* 
Where the statute does not require an answer or 


Where, how- 
If a complaint is 


Where 


denial to be filed to a taxpayer’s written objections, 


issue.>4 N 


Unless the re- 
to assessment.>® 


revenue agent, appealing to the circuit 
court from a judgment of the county 
court dismissing an action, producing 
to the circuit court clerk a certified 
copy of the judgment and the amount 
of costs, and by the issuance by the 
clerk of the order provided for, and 
by the filing by the county court clerk 
of the transcript of the whole record; 
and where the appeal was taken in 
time, it could not be dismissed, not- 
withstanding the confusion arising 
from the revenue agent’s attempt to 
have the record changed and the ap- 
neal dated at a subsequent date. 
Commonwealth v. Thompson, 142 S.W. 
715, 146 Ky. 438; Commonwealth v. 
Evans, 142 S.W. 714, 146 Ky. 229. 

45. In re Secondary Road Dist. No. 
a of Clay County, (Iowa) 238 N.W. 


[a] In Kentucky, by express pro- 
vision of St. (1903) § 4241, with rela- 
tion to the listing of omitted property 
for taxation on appeal from the order 
of the county court to the circuit 
court, no appeal bond is :required 
where the county court decides that 
the property is not liable to assess- 
ment. Com. v. Reed, 89 S.W. 294, 121 
Ky. 432, 28 Ky.L. 381. 

46. In re Secondary Road Dist. No. 
ae of Clay County, (lowa) 238 N.W. 


47. See case infra this note. 

[a] In Colorado, under Comp. L. 
§ 7292, providing that, on appeals to 
the district or county court, such ap- 
peals shall be perfected in the same 
manner as provided for appeals from 


boards of county commissioners, and 


under Comp. L. § 8702, providing that 
on appeals from the county commis- 
sioners notice of appeal. shall be 
served on the clerk of such board, a 
taxpayer may serve the notice of ap- 
peal on the assessor or clerk of coun- 
ty commissioners, and the bond may 
be approved or the record sent up by 
one or the other. Phillips v. Board of 
Com’rs of Douglas County, 242 P. 70, 
78 Colo. 387. 

48. See cases infra this note. 

[a] In Massachusetts Gen. L. c. 59 
§ 65 (St. [1909] ¢ 490 pt 1 § 77), pro- 
viding for an appeal from the refusal 
of the assessors to abate a tax by 
entering a complaint in the superior 
court, contemplates an appeal and not 
a new proceeding for which process 
must be served. Hamilton Mfg. Co. 
v. City of Lowell, (Mass.) 175 N.E. 
73, 74 A.U.R. 1213; Cheney. vy. In- 
habitants of Dover, 91 N.E. 1005, 205 
Mass. 501. 

49. HE. J. Longyear Co. v. Lak 
County, 271 P. 183, 84 Colo. 441. * 

[a] In Hawaii, on appeal to the 
tax appeal court, return of the, tax- 
payer and ‘assessment take the place 
of pleadings. In re Taxes Hwa Plan- 


[§ 1096] h. Hearing. 
ment of omitted property by a court, in some cases 
the only question is whether the property is liable 


Hearing de novo. 
court, on an appeal from an assessment, may 
not try the case de novo," except under statuto- 


an answer or denial is not necessary to raise an 


On appeal from an assess- 


Under general rules,®* the 


tation Co., 30 Hawaii 775; In re Taxes 
cata Agricultural Co., 30 Hawaii 
755. 

50. See statutory provisions. 

51. Phillips v. Board of Com’rs of 
Douglas County, 242 P. 70, 78 Colo. 
387 [Loverr Grand Junction Sugar Co. 
v. Fellows, 220 P. 992, 74 Colo. 242]. 
See E. J. Longyear Co. v. Lake Coun- 
ty, 271 P. 188, 84 Colo. 441 (where the 
appeal was taken before decision in 
Phillips v. Board of Com’rs of Douglas 
County, supra, and Grand Junction 
Sugar Co. v. Fellows, supra, was fol- 
lowed). 

[a] Amendment of petition.—On 
appeal from an assessment of the 
state tax commission to Baltimore 
city court, appellant was proverly 
granted leave to amend its petition 
by making its charter a part of it, and 
a contention that the charter is not 
properly before the court of appeals, 
as it was not made a part of the 
record transmitted on appeal from the 
state tax commission, cannot be sus- 
tained. Industrial Corporation of 
Baltimore City v. State Tax Commis- 
oe of Maryland, 106 A. 852, 134 Md. 


52. KE. J. Longyear Co. v. Lake 
County, 271 P. 188, 84 Colo. 441. 

53. Phillips v. Board of Com’rs of 
Doneiee County, 242 P. 70, 78 Colo. 


54. Singer Mfg. Co. of New Jer- 
sey v. City and County of Denver, 103 
P. 294, 46 Colo. 50. 

[a] Amendment to answer.—The 
circuit court, on appeal from the coun- 
ty court dismissing a proceeding to 
assess omitted property, may after 
the submission of the case, allow an 
amendment of the answer so as to 
plead a former judgment in bar. 
Com. v. Churchill, 115 S.W. 189, 131 ~ 
Ky.) 2:51. 

55. Commonwealth v. Chesapeake 
& O. Ry. Co. in Kentucky, 117 S.Ww. 
287, 131 Ky. 661; Com. v. Lovell, 101 
S.W. 970, 125 Ky. 491, 31 Ky.L. 105. 

[a] In New Hampshire, while in 
the absence of an agreement for judg- 
ment on a direct appeal to the su- 
preme court after exceptions to the 
admission of evidence, as on petition 
for an abatement of a tax on real 
property, under Pub. St. c¢ 64 § 10, it 
does not usually consider questions 
of law, it may do so at any stage of 
the proceedings if it will hasten the 
disposition of the controversy. Bos- 
ton & M. R. R. v. State, 85 A. 616, 76 
INGE 55: ; 

56. See Appeal and Error §' 2646 
et seq. { 

57. See case infra this note. 

[a] In Tllinois, on appeal from an 
assessment by the tax commission 
under Tax Commn. Act § 10. (Cahill 
Rev. St. [1925] c 120 par 115 § 10), 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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Ty 3s authorization,®® as in the case of appeals from 
assessments of omitted property by a court.®° 


Questions not raised below.*! 


rules,°* sometimes by reason of statute,®? questions 
not raised and properly preserved for review before 
the assessing bodies will not be considered on ap- 


peal.®4 
Reference.*®> 


the facts therein found.®§ 


sue.®® 
{[§ 1097] i. Evidence. 


the circuit court can only review the 
order and decision of the tax commis- 
sion on the record made before such 
commission, and cannot permit intro- 
duction of additional evidence. Oak 
Ridge Cemetery Corporation v. Tax 
Satamission, 132 N.E.; 553, 299 Tl. 

58. See statutory provisions. 

59. Com. v. Lexington Roller Mills 
Co., 104 S.W. 318, 31 Ky.L. 924; In re 
Assessment of Osage &Oklahoma Gas 
Co, 128" Pi-692 35-OK1.. 154; In re 
Western Union Telegraph Co., 118 P. 
376, 29 Okl. 483; Com. v.. Northern 
Cent. R. Co., 2 Dauph.Co. (Pa.) 64. 

[a] Matters considered.——W hether 
a railroad company was entitled to 
own and maintain a bridge used not 
only. for its trains, but also for 
pedestrians, street cars, and a wagon- 
way, could not be determined on an 
appeal from an assessment of such 
bridge to the railroad company by a 
county board of equalization instead 
of by state railroad commission. 
Board of Equalization of Campbell 
County v. Louisville & N. R. Co., 109 
ave 303, 139 Ky. 386, 139 Am.S.R. 
482. 

60. Com. v. Lexington Roller Mills. 
Co., 104 S.W, 318, 31 Ky.L. 924; Com. 
v. Haggin, 99 S.W. 906, 30 Ky.L. 788; 
Com. v. Brower, 99 S.W. 671, 30 Ky.L. 
788; Com. v. Mitchell, 99 S.W. 670, 
124 Ky. 581, 30 Ky.L. 775; Com. v. 
Reed, 89 S.W. 294, 28 Ky.L. 381. 

61. Presentation and reservation 
before board see supra § 1061. 

62. See Appeal and Error §§ 580- 
950. 

63. See statutory provisions. 

64. In re Assessment of Buffalo 
Northwestern R. Co., Woods County, 
204 PB. 640, 85 Okl. 93; In re Western 
Union Telegraph Co., 118 P. 376, 29 
OkL.-4835) Dial. &, W.. Re. Co..v. Com., 
66 Pa. 64 [rev on other grounds 15 
Wall. (U.S.) 326 note, 21 L.Ed. 189]; 
Com. v. Western Land and Improve- 
ment Co., 1 Pa.Dist. 376. 

65. Generally see References 53 C. 
J. p 670. i 

66. Appeal of Caney River Gas Co., 
146 P. 20, 45 Okl. 467; Appeal of Okla- 
homa Natural Gas Co., 146 P. 21, 45 
Okl. 421; Appeal of Osage & Okla- 
homa Gas Co., 146 P. 21, 45 Okl. 422. 

67. In re Assessment of Western 
Union ‘Telegraph Co., 1911, 1912, 130 
P. 565, 35 Okl. 626. 

68. Hollis v. City of Lynn, 129 N. 
EB. 361, 237 Mass. 135. 

[a] Explicit finding of commis- 
sioner on-appeal from denial of peti- 
tions for abatement of taxes as to the 
fair cash value of the properties in- 
volved cannot be set aside as a matter 
of law. Hollis’ v. City of Lynn, 129 
N.E. 361, 237 Mass. 135. 

[b] Drawing inferences.—It was 
proper for the judge to draw infer- 


Where, on an appeal from an as- 
sessment, a referee is appointed, the court will not 
reéxamine the evidence or-make new findings,** un- 
less the findings and conclusions of the referee are 
erroneous.®* Under statutory provisions, a referee’s 
or commissioner’s report is prima facie evidence of 
Where the statute author- 
izes a commissioner to make findings of fact, he is 
authorized to find the fair cash value of the prop- 
erty, although such fact is the ultimate fact in is- 


Under general rules,7® on 
appeal from an assessment it will be presumed that 
the assessment?! and the assessor’s decision at a 


~ 


TAXATION 


Under general 


[61 C.J.] 863 


hearing’? are correet,7* and the burden of proof is 
on the complaining party to show by sufficient evi- 
dence that the assessment is excessive or erroneous.?+ 
But there must be an assessment before there can 
be a presumption in favor of its accuracy.7® It will 
be presumed, as affecting the right to deductions, 


that depreciation has been cared for out of current 


evidence.*7 


ences which he deemed relevant and 
admissible from the statements in the 
report of the commissioner. Hollis v. 
cae of Lynn, 129 N.E. 361, 237 Mass. 


{c] Objections to report of the 
commissioner appointed on appeal 
from denial of hearing petitions for 
abatement of taxes that his conclu- 
sions have been largely and to an in- 
determinate degree based upon his 
previous finding that the assessors 
were subjected to political influence 
were insufficient to overcome the pro- 
bative effect of his report. Hollis v. 
ae of Lynn, 129 N.E. 361, 287 Mass. 


69. Hollis v. City of Lynn, supra; 
National Bank of Commerce v. City 
of New Bedford, 56 N.E, 288, 175 
Mass. 257. : 

[a] Finality of finding.—Where no 
exception was taken or ruling made 
as to the commissioner’s finding of 
the fair cash value of the property 
for purposes of taxation, such find- 
ing was final. Essex Co. v. City of 
Lawrence, 100 N.E. 4016, 214 Mass. 


Evidence §§ 
68-71 


71. Colo.—Phillips v. Board of 
Com’rs of Douglas County, 262 P. 523, 
83° Colo. 325). Union“ Paes. > Co..t v. 
Hanna, 214 P. 550, 73 Colo. 162; Sin- 
ger Mfg. Co. of New Jersey v. City 
and County of Denver, 103 P. 294, 46 
Colo. 50. 

La.—Pons v. Orleans Parish Bd. 
of Assessors, 43 So. 891, 118 La. 1101; 
Frost v. New Orleans, 28 La.Ann. 417. 
Me.—Ferry Beach Park Ass’n .of 
Universalists v. City of Saco, 142 A. 
65, 127 Me. 136. ‘ 
Md.—Susquehanna Power Co. v. 
State Tax Commission, 151 A. 39, 159 
Md. 359 [appeal dism 51 S.Ct. 436]; 
City of Baltimore v. Hurlock, 78 A. 
558, 113 Md. 674. 

Neb.—In re Chicago & N. W. Ry. 
Co., 237 N.W. 657, 121 Neb. 592 [mo 
238 N.W. 520, 121 Neb. 592]. 
Okl.—In re Oklahoma Gas & Elec- 
tric Co., 171 P. 26, 67 Okl. 301. 
Pa.—Emery Lumber Co. v. Sullivan 
County, 28 Pa.Super. 451. 

[a] It cannot be assumed that the 
state tax commission, in assessing 
capital stock, followed an alleged un- 
constitutional statute (Code Pub. Gen. 
L. [1924] art 81 § 168), where the 
chairman stated that it considered 
the net assets. Susquehanna Power 
Co. v. State Tax Commission, 151 A. 
39, 159 Md. 359 [appeal dism 51 S.Ct. 


9. 


70. See supra § 746; 


436]. 
72. See supra §§ 990-994. 
73. Singer Mfg. Co. of New Jeisey 


vy. City and County of Denver, 103 P. 
294, 46 Colo. 50. l 
74, Phillips v. Board of Com’rs of 
Douglas County, 262 P. 523, 83 Colo. 


operating expenses.7& 
Admissibility. 
immaterial evidence, cannot complain of answering 
Where inadmissible evidence goes in 
without objection, the party cannot complain.’ » Any 
competent evidence which tends to prove the vaiue’® 
of the property is admissible.®° 
ket value, where provided by statute every fact which 
will throw light on the subject and materially aid the 
court in determining the value is admissible.5? 
Sufficiency of evidence. 
burden of proof, must show by sufficient evidence 
that the assessment is erroneous or excessive.®? 
mere statement of an objection before the assessors 


A taxpayer, having first produced 


If there is no mar- 


A taxpayer, having the 
The 


82; Union Pac. R. Co. v. Hanna, 214 
P. 550, 73 Colo. 162; Singer Mfg. Co. 
v. Denver, 103 P. 294, 46 Colo. 50; 
Ferry Beach Park Ass’n of Univer-— 
salists v. City of Saco, 142 A. 65, 127 
Me. 136; Spear v. City of Bath, 130 
A. 507, 125 Me. 27; City of Baltimore 


“v. Hurlock, 78 A. 558, 113 Md. 674; 


In re Chicago, R. I. & P. Ry. Co., 200 
N.W. 996, 112 Neb. 727. ; 

75. Consolidated Gas Co. v. Balti- 
more, 61 A. 532, 101 Md. 541, 109 Am. 
S.R. 584, 1 L.R.A.N.S. 263. 

76 %In re Oklahoma Gas & Electric 
Co., 171 °P. +26, 67 Okl: 301. 

77. Phillips v. Board of Com’rs of 
rok spa County, 262 P. 523, 83 Colo. . 


78.. Hollis v. City of Lynn, 129 N.E. 
361, 237 Mass. 135. 

Valuation in general see supra 
§ 789 et seq. 

80. Fellows v. Grand Junction 
Sugar Co., 242 P. 635, 78 Colo. 393: 
Consolidated Gas Co. v. Baltimore, 65 
A. 628, 105. Md. 43, 121 Am.S.R. 553 
(holding that it was competent to in- 
quire from the members of the appeal 
tax court as to what were their meth- 
ods in reaching the assessment they 
made, for the purpose of showing 
that it was either illegal or exces- 
Sive). u 

[a] Determination of value by wit- 
ness.—In a proceeding to assess omit- 
ted property, an examination of wit- 
nesses to show how they arrived at 
the valuation given, or to illustrate 
their knowledge or the theory on 
which they based their opinions, is: 
competent, although they should be 
asked to give the value.on which the 
constitution and statutes require as- 
sessment to be based. Hillman Land 
& Iron Co. v. Commonwealth, 146 S. 
ue 776, 148 Ky. 3831, L-R.A.1915C 

{b] In New Hampshire an appeal 
to the supreme court for the abate- 
ment of a tax on railroad property 
pursuant to Pub. St. (1901) c¢ 64 § 10 
is a judicial proceeding to which the 
usual rules of evidence apply, so that 
the company may show facts going to 
a reduction of its tax only by legal 
evidence, although the same latitude 
is not allowable in producing evi- 
dence as in ordinary judicial proceed- 
ings. Boston & M. R. R. v. State, 85 
As 616876 NE 5153 

Evidence bearing on question of 
value generally see Evidence §§ 117— 
156, 679-691, 785-789. 

81. Fellows v. Grand Junction 
Sugar Co., 242 P. 635, 78 Colo. 393. 

82. [a] Evidence held sufficient: 
(1) To sustain referee’s finding that 
an assessment by the state board of 
equalization was correct. In re Cen- 
tral Light & Fuel Co., 144 P. 1045, 45 
Okl. 41. (2) To support referee’s 
findings on the question of value of 
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or court on appeal is not evidence.** 

[§ 1098] j. Determination and Relief. On an ap- 
peal from an assessment the burden is on the tax- 
payer to show that the assessment is erroneous or 
excessive®* and the court will not disturb the deei- 
sion of the assessors unless it is clearly erroneous,*® 
or, unless as required by statute, the assessment is 
manifestly excessive, fraudulent, or oppressive.*® 
The court will not dismiss an appeal for failure to 
give notice thereof’? unless it appears by affirmative 
Under statutory 
authority, the court may make alternative findings.®® 
The court may not revise the rulings the assessing 
’ body makes in a proceeding before it.°° 

Dismissal for want of prosecution.*? 
providing for the dismissal of tax proceedings which 
are not prosecuted within a certain time in the court 
of original jurisdiction or on appeal are remedial 
Where the proceed- 
ing on appeal is not prosecuted within the time pre- 
seribed, a dismissal is proper,®? but improper where 
there is a timely prosecution.°* A “term” of court,°® 


proof that no notice was given.*® 


and to be construed liberally.®? 


oil properties. In re Indian Territory 
Illuminating Oil Co., 142 P. 997, 43 
Okl. 307 [rev 36 S.Ct. 453, 240 U.S. 
522, 60 L.Ed. 779]. (3) To sustain 
referee’s finding that an assessment 
by the state board of equalization was 
correct in amount and at a “fair cash’ 
value,” within Const. art 10 § 8 In 
re Bartlesville Water Co., 144 P. 1043, 
45 Okl. 24. (4) To sustain the report 
of a referee that the company’s taxa- 
ble property was worth four hundred 
thousand dollars. In re Assessment 
of Osage & Oklahoma Gas Co., 128 
P. 692, 35 Okl. 154. 

{b] Evidence held insufficient: (1) 
To show assessment of land was ex- 
cessive.. Phillips v. Board of Com’rs 
of Douglas County, 262 P. 523, 83 
Colo. 82; Re Taxes Charles H. Swain, 
29 Hawaii 183. (2) To show assess- 
ment of mineral reservations exces- 
sive. Union Pac. R. Co. v. Hanna, 
O14 9P» 550; %3 :Colo.2 162. (3). To 
prove that property of a railroad was 
assessed at full actual value while 
other property had been assessed at 
less than full value, or that assess- 
ment was so excessive and unjust 
that it should be set aside. In re 
Chicago, R. I. & P. Ry. Co., 200 N.W. 
996, 112 Neb. 727. (4) To show that 
taxpayer was overrated under Rev. 
St. c 10 § 79. Spear v. City of Bath, 
130 A. 507, 125 Me. 27. 

[ec] Overrated.——Under Rev. St. ¢ 
10 §§ 79-82,'a taxpayer claiming to 
be overrated with reference to actual 
value, need not prove fraud or inten- 
tional overvaluation, but must prove 
that waluation having reference to 
just value is manifestly wrong, and 
must establish indisputably that he 
is aggrieved. Spear v. City of Bath, 
130 A. 507, 125 Me. 27. 

83. Singer Mfg. Co. of New Jersey 
v. City and County of Denver, 103 P. 
294, 46 Colo. 50. 

84 See supra § 1097. 

85. Phillips v. Board of Com’rs of 
Douglas County, 262 P. 5238, 83 Colo. 
82; Boyd v. Commonwealth, 149 S.W. 
914, 149 Ky. 656; Gish v. Shaver, 131 
S.W. 515, 140 Ky. 647; In re Chicago 
& N. W. Ry. Co., 237 N.W. 657, 238 
N.W. 520, 121 Neb. 592. 

86. Phillips v. Board of Com’rs of 
Douglas County, 262 P. 523, 83 Colo. 
82; Union Pac. R. Co. v. Hanna, 214 
P. 550, 73 Colo. 162; Singer Mfg. Co. 
v. Denver, 103 P. 294, 46 Colo. 50. 

87. Necessity of notice see supra 
§ 1094. 

88. Hamilton v. 
Bank of Muskogee, 242 P. 860, 114 
Okl. 30; Hamilton vy. International 
7 i of Haskell, 242 P. 858, 114 Okl. 


89. of 


Exchange Nat. 


Lodge v. Inhabitants 


TAXATION 


statute. 


Statutes 


Sambeceet, 103 N.E. 635, 216 Mass. 


90. See case infra this note. 

[a] In New Hampshire, under 
Pub. St. (1901) ¢ 64 § 10; where a rail- 
road company, aggrieved by a tax, 
appeals to the supreme court, the 
supreme court cannot revise the rul- 
ings of the board of equalization at 
the hearing in a proceeding before 
it to abate a tax. Boston & M. R. R. 
v. State, 85 A. 616, 76 N.H. 515, 

91. Generally see Dismissal 
Nonsuit §§ 110-121. 

92. See supra § 1086. 

93. Commonwealth v. Ewald Iron 
Co., 154 S.W. 931, 153 Ky. 116. 

94. Commonwealth Vv. Kosmos 
Portland Cement Co., 172 S.W. 954, 
162 Ky. 491; Com. v. Intersouthern 
Life Insurance Co., 172 S.W. 1199, 162 
Ky. 228; Com. v. Standard Oil Co. of 
Kentucky, 172 S.W. 1199, 162 Ky. 149; 
Commonwealth v. Ewald Iron Co., 
154 S.W. 931, 153 Ky. 116. 

[a] Taking of appeal and the ten- 
dering of an: amended petition were 
such steps to prosecute proceedings 
to assess omitted property as prevent- 
ed a dismissal for lack of prosecu- 
tion under Act June 17, 1912 (Acts 
[1912] ¢c 116 § 2), amending Acts 
(1906) ec 22 art 17 § 6. Commonwealth 
v. Ewald Iron Co., 154 S.W. 9381, 153 


and 


Ky. 116. 

ee Generally see Courts §§ 216— 
96. Wood Oil Co. v. Common- 

wealth, 244 S.W. 429, 196 Ky. 196. 
[a] Thus a “term” is held, al- 


though the circuit court was actually 
in session but three days, since this 
afforded time for the commonwealth 
to take the required steps; but the 
situation would be different if the 
term were not opened at all. Wood 
Oil Co. v. Commonwealth, 244 S.W. 
429, 196 Ky. 196. 

97. Commonwealth vy. Ewald Iron 
Co., 154 S.W. 931, 153 Ky. 116. 

98. See case infra this note. 

[a] Reduction on  stipalation.— 
Where the parties to an appeal from 
an order of the state board of equali- 
zation stipulate as to the assessed 
valuation of the property, the su- 
preme court will give effect to the 
stipulation and make the agreed re- 
duction. In re Assessment of Prop- 
erty of Henryetta Gas Co., 151 P. 191, 
49 Okl. 57. 

99. See cases infra this note. 

[a] In Kentucky.—(1) St. § 4241 
and § 4260 are inconsistent, but since 
§ 4260 is last in position it contrels 
so that on appeal to the circuit court 
from the county court, the circuit 
court may change the valuation. Gish 
v. Shaver, 131 S.W. 515, 140 Ky. 647. 


Remanding case. 
peal from an assessment of omitted property by a 
court,” if the appellate court reaches a different con- 
clusion it must remand the case with directions to 
enter judgment as indicated.® 

Refund of tax. 
for refunds* where statutes so provide,® on an ap- 
peal from an assessment the court may render judg- 
ment for a refund of taxes paid.® 


[§§ 1097-1098 


within a statute providing for dismissal for failure 
to prosecute the appeal for a period of two terms, is 
held where there are actual sessions during a less 
number of days than are allotted.°* 
days,” within a statute providing for dismissal for 
failure to prosecute, means days that courts are 
open or in session.®* 
Changing valuation. 
ute, the’ court on appeal may change the valuation,°* 
as on appeals from the assessment of omitted prop- 
erty,°® but the court has no jurisdiction to reduce 
the valuation of property except as authorized by 


“Juridical 


Where authorized by stat- 


Under some statutes, on an ap- 


In addition to other provisions 


(2) Under St. § 4241, providing an 
appeal to the circuit court from so 
much of the order of the county 
court as decides the liability of the 
property the circuit court remanded 
the case to the county court, leaving 
the question of valuation to such 
court. Com. v. Lexington Roller Mills 
Co., 104 S.W. 318, 31 Ky.L. 924; Com- 
monwealth v. Paducah, 102 S.W. 882, 
LGV ICY sca meV la OLS COM aye 
Mitchell, 99 S.W. 670, 30 Ky.L. 775; 
Com. v. Reed, 89 S.W. 294, 28 Ky.L. 
38%. (3) In proceeding for assess- 
ment of land, the circuit court is not 
required to assess farms at their 
maximum value testified to by wit- 
nesses. Commonwealth vy. Hanger, 
265 S.W. 20, 204 Ky. 634. (4) |The 
eircuit court could assess land for 
taxation in an amount less than tes- 
tified by any witness as to the value 
of land, where there was other uncon- 
tradicted evidence that other lands in 
county of similar character, quality, 
and location, were assessed as low or 


lower. Commonwealth v. Hanger, 
supra. 
{[b] Submission of case for judg- 


ment.—iIn a proceeding under St. § 
4260, to assess omitted property for 
taxation, a Submission of the case for 
judgment in the circuit court on 
October 26, before a person giving his 
deposition on July 3 had complied 
with his agreement to furnish further 
material information, was not prema- 
ture. Commonwealth vy. Caldwell’s 
Ex’r, 178 S.W. 1029, 165 Ky. 674. 

Assessment of omitted property by 
court see supra § 1080 et seq. 

1. State v. Inspiration Consol. Cop- 
per Co., 181 P. 955, 20 Ariz. 503! 

[a] Valuation by state tax com- 
mission.—Civ. Code (1913) par 4887, 
permitting any corporation dissatis- 
fied with its assessment as fixed by 
the board of equalization to appeal to 
the superior court of the county in 
which the board holds its sessions on 
or before a certain date, has no ap- 
plication to the matters of taxation 
as required by orders of the state tax 
commission, so that, on appeal from 
the commission’s valuation and as- 
sessment, the superior court acted in 
excess of its jurisdiction in reducing 
the commission’s valuation. State v. 
Inspiration Consol. Copper Co., 181 P. 
955, 20 Ariz. 503. : 

2. See supra § 1080 et seq. 

3. Com, v. Paducah, 102 S.W. 882, 
26 CGY cess ode coy da (poo sm= Ooms 
Fue Oe S.W. 294, 121 Ky. 432, 28 Ky. 


4 See infra §§ 1254-1257. 
5. See statutory provisions. 
6. Fellows v. Grand Junction Su- 


gar Co., 242 P. 635, 78 Colo. 393. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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Attorney’s fees. 


peal statutes.1? 
be urged in the appellate court.1® 


of office.?4 


Presumptions and burden of proof. 
from the decision of a tax appeal court existing in 
some jurisdictions it will be presumed that the de- 
cision appealed from is correct,!® and the burden is 
on appellant to show that the decision is erroneous. 
In the absence of objections to the jurisdiction of 


7. Sears v. Inhabitants of Town of 
Nahant, 102 N.E. 491, 215 Mass. 234, 
Ann.Cas.1914C 1296. 
ws See Appeal and Error §§ 382- 

9. See supra § 1053. 

10. Cohn v. State Tax Commission, 
245 P. 1085, 118 Or. 

11. State v. Inspiration Consol. 
Copper Co., 181 P. 955, 20 Ariz. 503; 
Stearns Coal & Lumber Co. v. Com- 
monwealth, 174 S.W. 771, 163 Ky. 837; 
B. & P. Steamboat Co. v. State Tax 
Commission, 145 A. 770, 157 Md. 282; 
Industrial Corporation of Baltimore 
City v. State Tax Commission, 106 A. 
852, 1384 Md. 379; City of Strathcona 
v. Edmonton & Strathcona Land 
Syndicate, 3 Alta.L, 259. 

[a] In Hawaii—(1) Under L. 
(1896) Act No. 51 (Rev. L. [1925] § 
1360), an appeal may be taken by the 
assessor or taxpayer from the tax 
appeal court to the supreme court 
where further evidence may be heard. 
Oahu Railway & Land Co. v. Shaw, 10 
Hawaii 643. (2) Appeals to the su- 
preme court from the tax appeal court 
occupy about the same position as 
equity appeals. In re Union Mill Co.’s 
Taxes, 24 Hawaii 345; Hawi Mill 
& Plantation Co. v. Forrest, 21 Hawali 
389; In re Tax Assessment Appeals, 
11 Hawaii 235. (3) The appeal is gen- 
eral and the supreme court may as- 
sess property of a corporation as com- 
bined property even if the tax appeal 
court assessed it as separate items. 
In re Honolulu Rapid Transit and 
Land Co.’s Taxes, 18 Hawaii 15. 

12. State v. Inspiration Consol. 
Copper Co., 181 P. 955, 20 Ariz. 503. 

fa] Amount in controversy.—Un- 
der St. § 4241, providing that an ap- 
peal may be prosecuted “as in other 
civil cases” from an order of the coun- 
ty court deciding whether omitted 
property is subject to taxation, the 
amount in controversy determines the 
right of the commonwealth to appeal 
to the court of appeals from an order 
of the circuit court refusing to ad- 
judge a penalty for the owner’s fail- 
ure to list.. Com. v. Huffman, 55 S.W. 
Mo 2le Kye. 1343. 

13. Phillips v. Board of Com’rs of 
Douglas County, 262 P. 523, 83 Colo. 
82; Kentucky River Coal Corporation 
ye pe County, 39 S.W.(2d) 190, 239 

y. § 

{a] In Maryland, under Court of 
Appeal Rules, rule 4, reiterating Code 
art 5 § 9, the court will not decide 
any point or question which does not 
plainly appear by the record to have 
been tried and decided by the court 
below. Baltimore City v. Austin, 51 
A. 824, 95 Mad. 90. 4 

14. Commonwealth v. Columbia 
Trust Co., 173 S.W. 386, 162 Ky. 825. 


15. In re Carter’s Taxes, 27 Hawaii 
826; In re Castie’s Taxes, 24 Hawaii 
598; In re Union Mill Co.’s Taxes, 24 
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The word “expenses” within a 
statute has been held not to include attorney’s fees.” 

[§ 1099] k. Further Appeal. Under general rules 
governing further appeals from special proceedings 
an appeal to a higher court from the decision of a 
court on appeal from an assessment, or on appeal 
from a reviewing board or officer,? does not liet® 
unless such appeal is provided for by statute. A 
further appeal has been allowed under general ap- 
Objections not raised below cannot 
An appeal by an 
officer does not lie after the expiration of his term 
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the court below it will be presumed that all matters 
required by statute in order to appeal were done.17 

Determination. 
instance will not be disturbed except for good rea- 
sons,'® and a finding on conflicting evidence will 
not be interfered with by an appellate court.?® 
Where most of the evidence is documentary, and com- 
paratively little depends on the credibility of wit- 
nesses, the presumption of correctness may be more 
readily overcome than it would be in a case turning 
largely on the weight of testimony.?° 

[§ 1100] 3. Certiorari To Review Assessment?!1— 


The decision of the court of first 


a. In General. Where the action of an assessing 


On appeal 


Hawaii 345; Hawi Mill & Plantation 
Co., Ltd. v. Forrest, 21 Hawaii 389; 
In re Tax Assessment Appeals, 11 Ha- 
wali 235. 

16. Inre Carter’s Taxes, 27 Hawaii 
826; In re Onomea Sugar Co.’s Taxes, 
25 Hawaii 278; In re Castle’s Taxes, 
24 Hawaii 598; Hawi Mill & Planta- 
tion Co., Ltd. v. Forrest, 21 Hawaii 
389; In re Wilder’s Taxes, 17 Hawaii 
425; Lihue Plantation Co. v. Farley, 
13 Hawaii 283. 

17. Singer Mfg. Co. v. Denver, 103 
P. 294, 46 Colo. 50 

18. In re Carter’s Taxes, 27 Hawaii 
826; In re Onomea Sugar Co.’s Tax- 
es, 25 Hawaii 278; In re Castle’s Tax- 
es, 24 Hawaii 598; In re Union Mill 
Co.’s Taxes, 24 Hawaii 345; In re 
Waiakeu Mill Co.’s Taxes, 24 Hawaii 
333; In re Assessment of Taxes, Cath- 
olic Mission, 22 Hawaii 764; In re 
Makee Sugar Co.’s Taxes, 19 Hawaii 
331; In re Wailuku Sugar Co.’s Tax- 
es, 18 Hawaii 422; In re Wilder’s Tax- 
es, 17 Hawaii 425; In re Oahu Ry. & 
Land Co.’s Taxes, 17 Hawaii 163; In 
re Hawaiian Sugar Co.’s Taxes, 16 
Hawaii 236; In re Tax Assessment 
of Honolulu Rapid Transit and Land 
Co., 15 Hawaii 3; In re Taxes, Bishop 
Estate, 13 Hawaii 671; Lihue Planta- 
tion Co. v. Farley, 13 Hawaii 283; 
Hind v. Willfong, 13 Hawaii 125. 

[a] Reduction of valuation.—(1) 
In a proper case the supreme court 
on appeal from the tax appeal court 
under Rey. L. (1925) § 1860 may re- 
duce the valuation fixed by the tax 
appeal court. In re Hawi Mill & Plan- 
tation Co.’s Taxes, 26 Hawaii 46; In 
re Kapiolano Estate Taxes, 21 Ha- 
waii 667; Hawi Mill & Plantation Co. 
v. Forrest, 21 Hawaii 389. (2) The 
amount fixed by the supreme court 
may not be less than the amount 
stated in the taxpayer’s return or 
more than the assessment. In re Ewa 
Plantation Co.’s Taxes, 30 Hawaii 775; 
In re Waialua Agricultural Co.’s Tax- 
es, 30 Hawaii 755; In re Union Mill 
Co.’s Taxes, 24 Hawaii 345. 

19. Phillips v. Board of Com'rs of 
Douglas County, 262 P. 523, 83 Colo. 
82; Appeal of Crawford County, 108 
A. 352, 265 Pa. 118; Appeal of York 
Haven Water & Power Co., 62 A. 57, 
212 Pa. 622; Com. v. Delaware, S. & 
S. R. Co., 30 A. 522, 165 Pa, 44; Emery 
Lumber Co. v. Sullivan County, 28 
Pa.Super. 451. See Commonwealth v. 
Westinghouse Air Brake Co., 95 A. 
807, 251 Pa. 12 (under the act of April 
22, 1874 [Pub. L. 109], providing for 
the submission of civil cases to the 
court without a jury on appeal to the 
supreme court, the fact found must 
be accepted as conclusively estab- 
lished). 

20. Hawi Mill & Plantation Co, v. 
Forrest, 21 Hawaii 389. 

21. Certiorari: 

Generally see Certiorari 11 C.J. p 80. 


body is judicial in its nature,?? at common law and 
by constitutional?* and statutory provisions,?* on 
certain grounds?® properly pleaded?® certiorari?7 is 
a proper remedy”® to an aggrieved taxpayer for the 
contest of a tax assessment.?® 
be denied where there are other available or ap- 


While the writ may 


To review: 
Decision of: 
Equalization board see supra §§ 
951, 984-988. 
Reviewing board or officer see 
Supra §§ 1052-1074. 
Levy of tax see supra § 710. 
Tax assessments: 
By: 
eS districts see Drains § 
PSC and School Districts § 


Towns [38 Cyc 655 et seq]. 


or: 
Highways § 499. 
Levees see Levees and Flood 
Control § 70. 
Licenses § 135. 
Local improvements see Munic- 
ipal Corporations § 4426. 
Levy and assessment in general see 
supra § 673 et seq. 
22. See supra § 724. 


23. See constitutional provisions. 
24 See statutory provisions, ~ 

25. See infra § 1101. 

26. See infra § 1108. 

27. Certiorari generally see Certi- 


orari 11 C.J. p 80. 

28. Certicrari as precluding: 
Action to: 

Recover taxes paid see infra § 

Reduce assessment see infra § 

Vacate assessment see infra § 
Injunction to restrain: 

Assessment of tax see infra § 1129. 

Collection of tax see infra § 1429, 

Tax sale see infra § 1583. ‘ 
Mandamus to correct assessment see 

infra § 1122. 

29. U.S.—Providence Engineering 
Corporation v. Downey Shipbuilding 
Corporation, 8 F.(2d) 304. 

Ill.—Jarman y. Board of Review of 
Seay 1ee County, 178 N.E. 91, 345 Ill. 


Miss.—Illinois Cent. R. Co. v. Mil- 
ler, 106 So. 636, 141 Miss. 223; West- 
ern Union Tel. Co. v. Kennedy, 69 So. 
674, 110 Miss. 78; Gulf & Ship Island 


1261. 
1134. 
1148. 


Railroad v. Adams, 38 So. 348, 85 
Miss. 772. 

Mo.—State ex rel. 'U. S. Bank v. 
Gehner, 5 S.W.(2d) 40, 319 Mo. 1048;- 
State v. Casey, 109 S.W. 1, 210 Mo. 


235; State v. Ferguson, 69 Mo, 495. 

N.J.—Tuckerton R. Co. v. State 
Board of Assessors, 67 A. 69, 75 N.J. 
Law 157 [aff 72 A. 361, 77 N.J.Law 
614]. 

N.Y.—U. S. Trust Co. v. New York, 
39 N.E. 383, 144 N.Y. 488; People v. 
New York Tax Com’rs, 39 N.E. 385, 
144 N.Y. 483; Western R. Co. v. No- 
lan, 48 N.Y. 513; Rose v. Elliott, 218 
N.Y.S. 185, 218 App.Div. 287; People 
v. Keefe, 104 N.Y.S. 154, 119 App.Div. 
713. [afl 83 N. By 1130,,190) NeY. 55595 
Prosser v. Secor, 5 Barb. 607 [overr 
on other grounds Vail v. Owen, 19 
Barb. 23]; Niagara El. Co. v. MeNa- 
mara, Sheld, 360 [aff 2 Hun 416, § 
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propriate remedies,?° certiorari will be granted 
where there exists no other available, appropriate, 


or exclusive remedy.*? 


Proceeding under special statutes. The proceeding 
for a review of tax assessments in some jurisdictions 
is under special statutes,*? and is technical,?* and 
in order for a person aggrieved to avail himself of 
the statute he must conform to its requirements in 
matter of procedure.** Such a proceeding is in form 
a special proceeding*® and is confined to reviews of 
original assessments unless otherwise provided.*® 
Statutes of the character under discussion were de- 
signed to afford a remedy in tax proceedings where 
none before existed or where that which existed was 
inadequate,?7 and in effect permit a new hearing on 
Special statutes regulating cer- 
tiorari to review tax assessments are exclusive as 
to the common law and general statutory writs,*° 
except where the assessors act without jurisdiction,*° 
or, in some cases, where the special statute is silent.** 

[§ 1101] b. Grounds for Review. In the absence ' 


the issues raised.*8 


Thomps.&C. 604]; Le Roy v. New 
York, 20 Johns. 430, 11 Am.D. 289. 

Tenn.—Nashville v. Smith, 6 S.W. 
273, 86 Tenn. 218; Louisville, etc., R. 
Co. v. Bate, 12 Lea 573. rey. 

N.S.—In re Assessment of Gillies, 
42 N.S. 44; In re Nova Scotia Bank’s 
Assessment, 12 N.S. 32 

[a] Review of reassessment.— 
Where on certiorari to review an as- 
sessment of taxes a reassessment was 
ordered, which was made by a differ- 
ent board, which determined, among 
other things, the value of leasehold 
property to the lessees, a question not 
determined by the former board, un- 
der Charter § 906 (L. [1901] p 386 c 
466), expressly authorizing the issu- 
ance of certiorari to review such 
question, relator might apply anew, 
and need not seek his remedy in the 
proceedings under the former writ. 
Peo..v. Wells, 84 N.Y.S. 277, 87 App. 
Div. 284. : 

30. Other available remedies see 
infra §§ 1103-1104. 

81. Alexandria Canal, etc., Co. v. 
District of Columbia, 16 D.C. 376; Jar- 
man v. Board of Review of Schuyler 
County, 178 N.E. 91, 345 Ill. 248. 

32. See statutory provisions. 

{a] Application to New York City. 
—(1) Where the provisions of the 
city charter regulating certiorari to 
review tax assessments conflict with 
the statute, the charter ordinarily 
governs. Peo. v. Feitner, 61 N.E, 763, 
168 N.Y. 441; Peo. v’ Feitner, 64 N.Y. 
See5s5, cpio AppsDive: 7S €Peonsv. 
Barker, 47 N.Y.S. 1020, 22 App.Div. 
161; Peo. v. Feitner, 64 N.Y.S. 269, 30 
Mise. 646; Peo. v. Purdy, 173 N.Y.S. 
769. (2) However, where the charter 
is silent, the general tax law may 
govern. People ex rel. Morse Dry 
Dock & Repair Co. v. Purdy, 167 N. 
Y.S. 69, 100 Mise. 580; People ex rel. 
Brooklyn Development Co. v. Purdy, 
159 N-Y.S. 778, 96 Misc. 10 [aff 164 
N.Y.S. 1107]. (3) Greater New York 
Charter § 906, as amended by L. 
(1911) ¢c 455, as to review of assess- 
“ment by certiorari, and Tax L. 
290, are substantially the same, ex- 
cept that the latter provides no time 
within which proceedings must be in- 
stituted, not being inconsistent and 
relating to the same subject matter, 
must be read together, and their re- 
quirements met. People ex rel. O’Neil 
v. Purdy, 177 N.Y.S. 48, 188 App.Div. 
485. 

33. People ex rel. O’Neil v. Purdy, 
supra; Peo. v. Purdy, 167 N.Y.S. 91, 
179 App.Div. 748 [aff 119 N.E. 1071, 
QIAN 6S tl 

34. See infra § 1108. 

35. Peo. v. Moroney, 120 N.E. 149, 
224 N.Y. 114; People ex rel. New York 
Cent. R. Co. vy. Bissell, 201 N.Y.S. 
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of special statutory provisions the common-law writ 
of certiorari, ordinarily embodied in general statutes, 


extends only to a review of assessments void for 


ment.°° 


865, 207 App.Div. 705; Peo. v. Palmer, 
33 N.Y.S. 926, 86 Hun 513; People ex 
rel. Brooklyn Development Co. v. Pur- 
dy, 159 N.Y.S. 778, 96 Misc. 10 [aff 
164 N.Y.S. 1107, 177 App.Div. 936]. 
36. People ex rel. Consolidated 
Water Co. of Suburban, N. Y., v. Bar- 
rett, 123 N.Y.S. 421, 68 Misc, 59. 
“Sections 290 and 291 of the tax 
law, authorizing a review of an as- 
sessment by writ of certiorari apply 
only to assessment rolls prepared, 
completed and verified by a board or 
body having power to determine and 
fix the value of the property assessed, 
and deposited by such board or body 
with the town clerk, or other officer, 
as required by the tax law.” Peo. v. 
ak ha 123 N.Y.S. 421, 424, 68 Misc. 
37. Peo. v. Barker, 46 N.E. 875, 152 
N.Y. 417; In re Corwin, 32 N.E. 16, 
135 N.Y. 245; Peo. v. Barker, 22 N. 


E. 752, 117 N.Y. 86; Peo. v. Daven- 
port, 104 N.Y.S. 332, 119 App.Div. 
7190; Peo. v. Palmer,’ 33 N.Y.S: 926, 
86 Hun 513; Peo. v. Smith, 24 Hun 
(N.Y.) 66; Mercantile Nat. Bank v.| 
Das Work; “57 ON. Y.-S 254; 22" Wise, 


2. 

[a] “Its purpose is to prevent 
favoritism and partiality on the part 
of the assessing power, and to sub- 
ject all taxable property alike to its 
fair, just, and proportionate share of 
tax.”” Peo. v. Feitner, 59 N.Y.S. 327, 
330, 43 App.Div. 198. 

38. See infra § 1112. 

39. Mercantile Nat. Bank v. New 
York, 64.N.H. 756, 172 N-Y. 35; Peo, 
v. Barker, 46 N.E. 875, 152 N.Y. 417; 
In re Corwin, 32 N.E. 16, 135 N.Y. 
245; Peo. v. Greenbaugh, 12 N.E. 794, 
106 N.Y. 671; Peo. v. Keator, 3 N.E. 
903, 101 N.Y. 610, 3 How.Pr.N.S. 210; 
Peo. v. Bissell, 201 N.Y.S. 865, 207 App. 
Div. 705; Peo. v. Cantor, 190 N.Y.S. 
298, 198 App.Div. 317; Peo. v. Feitner, 
64 N.Y.S. 675, 51 App.Div. 196; Peo. v. 
Pratt}: (21 GN. YS. 18538.7.06> Mum, (678s 
Peo. v. Russell, 10 N.Y.S. 391, 57 Hun 
53; Peo. v. Coleman, 1 N.Y.S. 112, 48 
Hun 602; Peo. v. Smith, 24 Hun 66 
[appeal dism 85 N.Y. 628]; Peo. v. 
Coleman, 18 Abb.N.Cas. (N.Y.) 246. 

40. Peo. v. Feitner, 58 N.Y.S. 648, 
41 App.Div. 544 : 

41. Peo. v. Priest, 73 N.E. 1100, 181 
N.Y. 300; Peo. v. Cantor, 190 N.Y.S. 
298, 198 App.Div. 317; Peo. v. Block, 
164 N.Y.S. 962, 178 App.Div. 251. 

42. First Nat. Bank v. Weber, 192 
N.W. 890, 196 Iowa 1155; Peo. v. 
Feitner, 64 N.Y.S. 675, 51 App.Div. 
196; State v. State Bd. of Assessment, 
ete., 53-N.W. 192,38 S\D. 388: State 
v. Leuch, 146 N.W. 790, 156 Wis. 631, 
Ann.Cas.1917B 778. 

[a] Assessment by auditor.—Where 
the county auditor illegally and with- 


want or excess of jurisdiction*? on the part of the 
taxing officer,## or with relation to the specific prop- 
erty,#* or to the review of assessments which are 
obnoxious to the charge of some other illegality as 
distinguished from error in judgment.*° f 
ordinarily is not to revise and modify or set aside 
assessments on the sole ground that they are ex- 
cessive or unequal,*® or on account of mere irregu- 
larities, mistakes, or defects.** 
utes provide for a review of tax assessments by cer- 
tiorari,t® the relator is confined to such grounds 
as are enumerated in the statute.*? 
that the value of property cannot be ascertained with 
accuracy is not a ground for annulling an assess- 
Where the assessments made in one year 
are not res judicata,°! relator cannot depend on the 
fact that the assessment in question is higher than 
its assessment for the succeeding year.°? 


Such writ 


Where special stat- 


The mere fact 


out authority undertakes to increase 
the actual value and assessable val- 
ue.as returned by the board of re- 
view, which changes amount to an at- 
tempted new assessment, his acts are 
not ministerial as a mere ascertain- 
ment of the value, but are such an 
illegality as amount to an excess of 
his proper jurisdiction, to review 
which certiorari will lie, under Code 
§ 4154. First Nat. Bank v. Weber. 
192 N.W. 890, 196 Iowa 1155. 

[b] Omitted property.—State v. 
Leuch, 146 N.W. 790, 156 Wis. 631, 
Ann.Cas.1917B 778. 

42. Carriger v. Town of Morris- 
town, 256 S.W. 883, 148 Tenn. 585; 
Louisville & N. R. Co. v. Bate, 12 Lea 
(Tenn.) 573. 

44, Friedman Bros. v. Mathes, 8 
Heisk. (Tenn.) 488. : 

45. Peo. v. Feitner, 64 N.Y.S. 675, 
51 App.Div. 196; People ex rel. Jacob 
Ruppert Realty Corporation v. Can- 
tor, 188 N.Y.S. 885, 115 Misc. 519; 
Carriger v. Town of Morristown, 256 
S.W. 883, 148 Tenn. 585. 

46. Peo. v. Feitner, 64 N.Y.S. 675, 
51 App.Div. 196; People ex rel. Jacob 
Ruppert Realty Corporation v. Can- 
tor, 188 N.Y.S. 885, 115 Misc. 519; 
Carriger v. Town of Morristown, 256 
S.W. 883, 148 Tenn. 585; Shelby Coun- 
ty v. Mississippi, etc., R. Co., 1 S.W. 
32, 16 Lea (Tenn.) 401. 

47. Padgett v. District of Colum- 

bia, 17 App.D.C. 255; Woodbury Coun- 
ty v. Talley, 129 N.W. 967, 153 Iowa 
28; Fairfield v. Somerset County, 66 
Me. 385; Benedictine Sisters v. Eliza- 
beth, 13 A. 5, 50 N.J.Law 347. 
_ [a] Defect in assessment notice 
in authorizing the filing of accounts 
of ratables on the date fixed for the 
assessment, before the hour thereof 
was not available as ground for cer- 
tiorari by the attorney-general to set 
aside the assessment. Greenough v, 
Board of Canvassers of Central Falls, 
82 A. 411, 34 R.I. 84. 

48. See supra § 1100. 

49. -Peo. v. New York Tax, etc., 
Com’rs, 91 N.Y. 593. 

{a] It is not ground for reversal 
that the treasurer of a corporation 
made a mistake in swearing to the 
actual value of property, although 
such mistake may be corrected on 
rehearing before the tax commission. 
People ex rel. City Investing Co. v. 
Saxe, 163 N.Y.S. 942, 177 App.Div. 16 
[aff 117 N.E. 1080, 221 N.Y. 585]. 

50. People ex rel. Hudson & M. R. 
Co. v. State Board of Tax Com’rs, 127 
N.Y.S. 918, 143 App.Div. 26 [rev on 
other grounds 96 N.E. 435, 203 N.Y. 


119]. 
51. See supra §§ 789, 790. 
52. People ex rel. Niagara Falls 


Hydraulic Power & Mfg. Co. v. State 


£ For later cases, developments and changes in the law see Annotations, same title and section number, 
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Mlegality. Ilegality of an assessment is ordinarily 
a ground for review by certiorari,®* particularly 
where it is made so by special statutory provision.®# 
This writ has been allowed where the person or 
property was not subject to taxation in a particular 
district,°° or was exempt from taxation.®® “Tilegal- 
ity,”®? as used in some statutes, is not to be taken 
in its broadest sense.°’ It does not include condi- 
tions where there is an utter want of power in per- 
sons making the assessment,®® but rather contem- 
plates an application of conceded power in an ir- 
regular manner or upon a basis erroneous in law or 
in fact.°° Thus the term does not embrace acts of 
persons who are not assessors.®! 

Overvaluation. Under general rules,*? in the ab- 
sence of statute, mere overvaluation, which does not 
involve the violation of some principle of law, is 
not a ground for review of an assessment by certio- 
rari;®* but where such ground is provided for by 
statute,®* eertiorari is a proper remedy.®® The term 
“overvaluation,’’®® within such statutes, means in 
excess of the market value of the property.®? 

Inequality. In the absence of statute, inequality®® 
does not present a ground on which to base a review 
of an assessment by certiorari.®® In some jurisdic- 


Board of Tax Com’rs, 119 N.Y.S. 925.| S. 458, 217 App.Div. 123: Peo. v. Zun- 
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tions, however, inequality is a ground for review by 
statute,“° in which case the remedy is proper.7} 
A statutory provision providing relief where the 
valuation is unequal in that the assessment has been 
made at a higher proportionate valuation than that 
of other real and personal. property on the same roll 
by the same officers means a state of facts from which 
a presumption justly arises that the inequality will 
subject the taxpayer to the payment of more than 
his just proportion of the aggregate tax.72 The ob- 
ject of statutes in providing inequality as a ground 
for relief is to provide a remedy to a party injured 
by unequal valuations and not to enable him on mere 
proof of a mistake of the assessors as to the rela- 
tive valuation of his property and that of another, 
to have his assessment reduced, although his own 
property is not overvalued.7? The failure to tax 
similar securities held by other persons does not 
necessarily indicate any inequality available to re- 
lator, as such other securities may not have been 
discovered by the assessors.74 

Omission of property from roll. Omission of prop- 
erty from the assessment roll has been held not to 
constitute a ground for review under a common-law 
‘writ as embodied in general statutes,’*> or under spe- 


is erroneous by reason of inequality, 


~~ r uf eee. ees eo eS 
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65 Misc. 213 [aff 124 N.Y.S. 1125, 140]| del, 54 


App.Div. 881 (aff 95 N.E. 754, 202 N. 
Y. 426) 1. : 

53. District of Columbia v. Wit- 
mer, 39 App.D.C. 334; Trustees of 
Presbyterian Church of Georgetown 
v. District of Columbia, 34 App.D.C. 
600; Wood v. District of Columbia, 17 
D.C. 142; Alexandria Canal, etc., Co. 
v. District of Columbia, 16 D.C. 376: 
Carriger v. Town of Morristown, 256 
S.W. 883, 148 Tenn. 585; Louisville 
& N. R. Co. v. Bate, 12 Lea (Tenn.) 
573. 

54. Peo. v. Davenport, 104 N.Y.S. 
332.119 App.Div. 790; Peo. v. Feitner, 
58 N.Y.S. 648. 41 Avp.Div. 544; Peo. 
v. Wemple, 18 N.Y.S. 511, 63 Hnn 444 
[rev on the facts 48 N.E. 176, 148 N.Y. 
690]; Peo. v. Wemple, 15 N.Y.S. 711, 
718, 61 Hun 53 [rev on other grounds 
29 N.E. 812, 129 N.Y. 664, 3 Silv.A. 
653]. : 

[a] From comptroller on fran- 
chise tax.—Peo. v. Wemple, 18 N.Y.S. 
511, 63 Hun 444 [rev on the facts 43 
N.B. 176, 148 N.Y. 690]; Peo. v. Wem- 
ple, 15 N.Y.S. 711, 718, 61 Hun 53 
{rev on other grounds 29 N.E. 812, 129 
N.Y. 664, 3 Silv.A. 653]. 

55. Alexandria Canal, etc., Co. v. 
District of Columbia, 16 D.C. 376; 
Peo. v. Trustees of Village of Oden- 
burgh, 48 N.Y. 390; Hoyt v. Commis- 
sioners of Taxes, 23 N.Y. 224; Peo. v. 


Feitner, 58 N.Y.S. 648, 41 App.Div. 
544: Peo. v. Gardner, 51 Barb. (N. 
Y.) 352; Peo. v. Feitner, 64 N.Y.S. 


321, 30 Misc. 641, 30 N.Y.Civ.Proce. 398. 

56. Friedman Bros. v. Mathes, 8 
Heisk. (Tenn.) 488. 

57. “Illegality” 31 C.J. p 243. 

58. Allen Square Co. v. Krieger, 
216 N.Y.S. 458, 217 App.Div. 123. 

59. Allen Square Co. v. Krieger, 
supra. But see Peo. v. Purdy, 167 N. 
Y.S. 91, 179 App.Div. 748 [aff 119 N.E. 
1071, 222 N.Y. 657] [quot In re New 
York, On1& W. Ry. .’Co:, 140" N.Y-S. 
678, 679, 155 App.Div. 866 (‘‘The dis- 
tinction between an erroneous and 
an illegal assessment is stated in Na- 
tional Bank of Chemung v.. City of 
Elmira, 53 N.Y. 49, 58, as follows: 
‘The former is when the officers have 
power to act, but err in the exercise 
of the power. The latter is where 
they have no power to act at all’’’)]. 

60. United States Trust Co. Vv. 
Mayor of City of New York, 39 N.E. 
383, 144 N.Y. 488; People ex rel. Hrie 
R. Co. v. State Tax Commission, 223 
N.Y.S. 367, 221 App.Div. 200 [dis op.];: 


Allen Square Co, v. Krieger, 216 N.Y. 


N.Y.S. 1112. 34 Anp.Div. 626: 
Peo. v. Barker, 45 Hun 432 [aff 22 N. 
E. 752, 117 N.Y. 86]. See Van Deven- 
ter v. Long Island City, 34 N.E. 774. 
139 N.Y. 1383 (where the point was 
assumed in passing). 

[a] “In cases of a complete ab- 
Sence of power, the person aggrieved 
must seek his remedy in other legal 
forms. He cannot review the assess- 
ment as a quasi judicial act and as- 
sert at the same time that there was 
no act at all partaking of such judi- 
cial character.”’ Allen Square Co. v. 
Krieger, 216 N.Y.S. 458, 462, 217 App. 
Div. 123. 

61. Allen Square Co. v. Krieger, 
216 N.Y.S. 458, 217 App.Div. 123; Peo, 
v. Barker, 45 Hun 432 [aff 22 N.E. 
752, J17N.Y., 86]. 

Appointment and qualification of 
assessors see supra § 712 et seq. 

62. See supra § 1077. : 

63. Hannibal, etc., R. Co. v. State 
Bd. of Equalization, 64 Mo. 294; State 
v. State Bd. of Assessment, etc., 53 
NW. -192; . 3-:S:Der 3383. “Carriger ov. 
Town of Morristown, 256 S.W. 883, 
148 Tenn. 585; Shelby County v. Mis- 
sissippi, etc., R. Co., 1 S.W. 32, 16 Lea 
(Tenn.) 401. 

64. See statutory provisions. 

65. People ex rel. Harway Imp. Co. 
v. Berry, 248 N.Y.S. 12, 139 Misc. 614 
[aff 250 N.Y.S. 916, 238 App.Div. 851, 
ay 250 ‘N.Y.S. 1009, 233 App.Div. 

65]. 

[a] In New Jersey, under Railroad 
Tax Act (1884) § 13, providing for 
certiorari in cases where it is claimed 
that the amount of tax is excessive or 
insufficient, as in cases where it is 
claimed an erroneous principle was 
applied, relief will be granted on the 
ground of palpable error in that the 
value is against the weight of the 
evidence. Long Dock Co. v. State 
Board of Assessors, 92 A. 439, 86 N.J. 
Law 592 [rev 89 A. 1031, 85 N.J.Law 
536]. 

fe. “Overvaluation” 46 C.J. p 1163. 

67. Peo. v. Feitner, 58 N.Y.S. 869, 
27 Misc. 384 [aff 61 N.Y.S. 432, 45 App. 
Div. 542]. F 

68. Equality and uniformity in 
general see supra §§ 29-69. 

“Inequality” 31 C.J. p 975. 

69. Peo. v. Feitner, 64 N.Y.S. 675, 
51 App.Div. 196; People ex rei. Jacob 
Ruppert Realty Corporation v. Can- 
tor, 188 N.Y.S. 885, 115 Misc. 519. 

fa] Under city charter.—Greater 
New York Charter, providing for a 
review of an assessment in the case 
of real estate where the assessment 


does not apply to an assessment of 
personal property, and the general tax . 
law including reviews for assessment 
of personal property is inapplicable, 
Peo. v. Feitner, 64 N.Y.S. 539, 51 Anp. 


nee UTS SP COs Vea uray, adore uss 
70. See statutory provisions. 


71. %In re Corwin, 32 N.E. 16, 135 
N.Y. 245; Mercantile Nat. Bank v. 
New York, 57 N.Y.S. 254, 27 Misc. 32 
[aff 63 N.Y.S. 1111. 50 App-Div. 628, 
and 64 N.E. 756, 172 N.Y. 35]. 

[a]. Special franchise tax.—Under 
Tax L. § 45, providing that special 
franchise assessments may be re- 
viewed in the manner provided for by 
art 13, under art 13 such assess- 
ments may be reviewed by certiorari 
on the ground of inequality. People 
ex rel. Jamaica Water Supply Co. v. 
State Board of Tax Com’rs, 89 N.E. 
581, 196 N.Y. 39; Peo. v. State Boare 
of Tax Commissioners, 119 N.Y.S. 
260, 134 App.Div. 765; Peo. v. Priest, 
94. N.Y.S. 1006). 101: App. Div. (223% 
People ex rel. Queens Borough-Gas & 
Electric Co. v.. Woodbury, 123 N.Y.S. 
592, 67 Misc, 481. 

72. Peo. v. Badgley, 33 N.E. 1076, 
138 N.Y. 314; Peo. v. Carter, 17 N.E. 
222, 109 N.Y. 576 [mod 46 Hun 444]; 
People ex rel. Suburban Inv. Co. v. 
Miller, 181 N.Y.S. 868, 78 Mise, 214; 
People ex rel. Queens Borough Gas 
& Electric Co. v. Woodbury, 123 N.Y. 
S. 592, 67 Misc. 481; Peo. v. New York 
Tax. Com’rs, 5 N-Y.St. 311. 

[a] Mere fact that claimant can 
show that his land is assessed pro- 
portionately higher than a certain 
other piece on the same roll does not. 
alone show he is aggrieved, or that 
he will be compelled to pay more than 
his just share of the aggregate tax, 
Peo. v. Carter, 17 N.E. 222, 109 N.Y. 
576; Peo. v. Feitner, 95 App.Div. 217, 
88 N.Y.S. 694 [aff 72 N.E. 1148, 180 
Ney. 53605 Peo; v.. Purdy, oh6% N.Y. 
S. 66. 

[b] Word “roll,” as used in L. 
(1880) c¢ 269, means the entire roll of 
the ward in which relator’s property 
is situated. Peo. v. New York Tax 
Com’rs, 5 N.Y.St. 311. 

73. People ex rel. Warren v. Car- 
ter; 17 N.E. 222,109 UNVYis 576: 

74, People ex rel. People’s Trust 
Co. v. Feitner, 64 N.Y.S. 539, 51 App. 
Div. 178. 

75. People ex rel. Hoesterey v. 
Taylor, 202 N.Y.S. 7, 121 Mise. 718 
[rev 205 N.Y.S. 897, 210 App.Div. 196 
(rey 147 N.E. 223, 239 N.Y. 626)]. 
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cial statutory provisions.™® 

Invalidity of entire roll. Matters open to review 
on the ground of illegality’? under some statutes 
relate to assessments in an otherwise legal roll and 
not to an entire roll.78 Thus the writ has been de- 
nied where the entire roll is invalid by reason of the 
fact that the persons making the assessment were 
not legally authorized to do so.7® It is not fatal to 
the proceeding, however, that the irregularity or er- 
ror amounting to illegality permeates the entire roll, 
provided it is not of the character which goes to the 
judicial quality of the assessment.®° 

[§ 1102] c. Right of Review—(1) In General. 
Under general rules,’ the question of granting or 
refusing the writ is one addressed to the sound dis- 
eretion of the court,’” and the court may quash the 
writ after it has been granted.8* The discretion of 
the court will be exercised cautiously,** especially 
where the assessment involved is one for general tax- 
es,°> or where great mischief or public harm might 
result from setting it aside,** or where effective re- 
lief cannot be given.’ Under special statutes pro- 
viding for the remedy if the taxpayer brings his case 
within the statute, the granting of the writ is not 
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discretionary but he is entitled to it as a matter of 
right.88 The right of review is limited by the pro- 
visions of the statute.8® A taxpayer who misleads 
the assessors may not complain.®° : 

Deposit of tax. Where the statute requires the 
amount of the tax to be deposited as a condition 
precedent to the writ,®! such deposit must be made.°” 

Failure to return list or inventory.°* While the 
failure of a person to make a return or statement 
of his taxable property®* may entail other conse- 
quences®® where the statute does not so provide, the 
failure to do so will not preclude a review of the 
assessment by certiorari,®*® especially where the state- 
ment, if made could not have given any information 
with respect to the errors alleged.®? 

Estoppel or waiver.°’ While a voluntary payment 
of the tax which is not required will operate to bar 
a review by eertiorari,®® an involuntary payment 
will not.+ 

[§ 1103] (2) Existence of Other Remedies—(a) 
In General. Under general rules,? ordinarily the 
court will refuse to take jurisdiction of an applica- 
tion for a writ of certiorari on behalf of a person 
aggrieved if another remedy exists by which the is- 


76. See case infra this note. 

[a] In New York Tax L. § 290 et 
seq, providing for a review by cer- 
tiorari on the grounds of illegality, 
overvaluation, and inequality, does 
not include a review by a taxpayer 
on the ground that property of others 
was wrongfully struck from the roll 
as exempt. People ex rel. Hoesterey 
v. Taylor, 202 N.Y.S. 7, 121 Misc. 718 
[rev 205 N.Y.S. 897, 210 App.Div. 196 
(rev 147 N.E. 223, 239 N.Y. 626)]. 

77. Illegality see supra text and 
notes 53-61. 

78. Allen Square Co. v. Krieger, 
216 N.Y.S. 458, 217 App.Div. 123. 

79. Allen Square Co. v. Krieger, 
supra; Peo. v. Barker, 45 Hun 432 
[aff 22 N.E. 752, 117 N.Y. 86]. | 

80. Allen Square Co. v. Krieger, 
216 N.Y.S. 458, 217 App.Div. 123; Peo. 
v. Davenport, 119 App.Div. 790, 104 
N.Y.S. 332 (where matters - which 
might have invalidated the whole roll 
did not appear on its face). 

81. See Certiorari § 78 et seq. 

82. District of Columbia v. Wit- 
mer, 39 App.D.C. 334; Trustees of 
Presbytérian. Church of Georgetown 
v. District of Columbia, 34 App.D.C. 
600; District of Columbia v. Brooke, 
29 App.D.C. 563; Padgett v. District 
of Columbia, 17 App.D.C.. 255; Fair- 
field v. Somerset County, 66 Me. 385; 
Susquehanna Bank v. Broome County, 
25 N.Y. 312; People ex rel. Import- 
ers’ & Traders’ Nat. Bank v. Purdy, 
152 N.Y.S. 275, 167 App.Div. 50 [reh 
gr 152 N.Y.S. 1136, 166 App.Div. 918]; 
Weaver v. Devendorf, 3 Den. (N.Y.) 
119; Peo. v. Supervisors of Queens, 
1 Hill (N.Y.) 196; Peo. v. Allegany 
County, 15 Wend. (N.Y.). 198. 

83. Randle vy. Williams, 18 Ark, 
380; Padgett v. District of Colum- 
bia, 17 App.D.C. 255; Peo. v. Albany 
Bd. of Assessors, 2 Hun (N.Y.) 583, 5 
Thomps.&C. 155; Peo. v. Supervisors 
of Queens, 1 Hill (N.Y.) 196. 

84. Mark v. District of Columbia, 
35 App.D.C. 574; District of Columbia 
v. Burgdorf, 6 App.D.C. 465. 

85. Padgett v. District of Colum- 
bia, 17 App.D.C. 255. 

86. Padgett v. District of Colum- 
bia, supra. 

87. Hoboken y. Jersey City, 53 A. 
595, 68 N.J.Law 607; Peo. v. Albany 
Bd. of Assessors, 2 Hun (N.Y.) 583, 
5 Thomps.&C. 155. 


88. Mercantile Nat. Bank v. New 
York, 64 N.E. 756, 172, N.Y. 35; Peo. 
v. New York Tax Com’rs, 39 N.E. 


385, 144 N.Y. 483; In re Corwin, 32 
N.E. 16, 135 N.Y. 245; Peo. v. Daven- 


port, 119 App.Div. 790, 104 N.Y.S: 
302; Peo._v. Feitner, 64. N.Y.S. 321, 
30 Mise. 641, 30 N.Y.Civ.Proc. 398. 

89. Lehigh Valley R. Co. v. Soh- 
mer, 161 N.Y.S. 557, 174 App.Div. 732 
[aff 147 N.Y.S. 636, 84 Misc. 518, and 
aff 116 N.B. 1057, 220 N.Y. 689]. 

[a] Thus, in view of Tax L. § 200, 
as to review of audit of the comp- 
troller, where the lessee railroad paid 
an invalid tax assessed against les- 
sor roads, but sought no review, and 
the comptroller then assessed a tax 
for the same period upon the lessee 
road, it could not, by certiorari and 
before paying the tax, have his state- 
ment reviewed. Lehigh Valley R. Co. 
v. Sohmer, 161 N.Y.S. 557, 174 App. 
Div. 732 [aff 147 N.Y.S. 636, 84 Misc. 
a and aff 116) N. Ey "1057,. 220 Ney. 


90. People ex rel, Hudson & M. R. 
Co. v. State Board of Tax Com’rs, 127 
N.Y.S. 918, 148 App.Div. 26 [rev on 
oieer grounds 96 N.E. 435, 203 N.Y. 


91. See statutory provisions. 
92. People ex rel. Lehigh Valley R. 
Co. v. Sohmer, 147 N.Y.S. 636, 84 


Misc. 518 [aff 161 N.Y.S. 557, 174 App. 
Div. 732, and aff 116 N.B. 1057, 220 
N.Y. 689]. 

[a] Franchise tax.—People ex rel. 
Lehigh Valley R. Co. v. Sohmer, 147 
N.Y.S. 6386, 84 Mise. 518 [aff 161 N. 
Y.S: 557,°174 App. Div. 732]. 

[b] Credit on illegal taxes paid.— 
Where, on an application for a writ 
of certiorari under Tax L. § 199, to 
review a franchise tax, it is conceded 
that the amount thereof has not been 
deposited with the state treasurer, as 
required by § 200, the application will 
be denied, although the relator, a for- 
eign railroad corporation, claims a 
credit for taxes assessed against two 
domestic railroad corporations for 
the same years and paid by it, such 
claim not being reviewable in this 
proceeding. People ex rel. Lehigh 
Valley R. Co. v. Sohmer, 84 Misc. 518, 
147 N.Y.S. 636 [aff 161 N.Y.S. 557, 174 
App.Div. 732, and aff 116 N.E. 1057, 
220 N.Y. 689]. 

93. As precluding review by board 
or officer see supra § 1010. 

94 Necessity of statement see su- 
pra § 763. .- 

95. See supra §§ 763, 830. 

96. Peo. v. Pitman, 45 Hun 588, 9 
N.Y.St. 469; Peo. v. Cheetham, 45 
Hun 6, 9 N-Y.St.,.580. 

[a] Special franchises.—(1) The 
failure of a corporation to submit its 
report within thirty days under L. 


(1889) c 712 § 43 (Tax L. § 44) did 
not forfeit the right to review by cer- 
tiorari. Peo. v, State Board of Tax 
Com’rs, 67 N.Y.S. 69, 55 App.Div. 218. 
(2) One subject to taxation on spe- 
cial franchises did not, under Tax L. § 
44, forfeit right to review by not fur- 
nishing the board a general financial 
statement, demand on him therefor 
not being shown, he having furnished 
one the year before, and not having 
been chargeable with notice of any 
general custom of the board to re- 
quire one every year. People ex rel. 
Rochester Telephone Co. v. State. 
Board of Tax Com’rs, 134 N.Y.S. 987. 
(3) Where the relators did not unrea- 
sonably delay in making reports on 
which to baSe their franchise assess- 
ments and the reports were as full 
and detailed as it was possible to 
make, the relators cannot be deprived 
of their right to review the assess- 
ment under Tax L. § 44. People ex 
rel. Metropolitan St. Ry. Co. v. State 
Board of Tax Com’rs, 144 N.Y.S. 74, 
159 App.Div. 136 [aff 106 N.E. 1040, 
212 N.Y. 606, 607, remittiturs amended 
109 N.B. 1089, 213 N.Y. 648]. 

97. People v. Cheetham, 45 Hun 6, 
9S NLYASt-580. 

et Estoppel generally see 21 C.J. 
p 2. 

Waiver generally see Waiver [40 
Gye 252]: 

99. People ex rel, Frederick Loeser, 
Ine., v. Goldfogle, 223 N.Y.S. 448 [mod 
221 N.Y.S. 342, 220 App.Div. 326, and 
rev on other grounds 164 N.E. 100, 
249 N.Y. 284]. 

1. People ex rel. Consolidated Nat. 
Bank of New York v. Purdy, 89 N.E. 
844, 196 N.Y. 550; People ex rel, 
American Exch. Nat. Bank vy. Purdy, 
89 N.E. 838, 196 N.Y. 270; Peo. v. Car- 
ter, 23 N.E. 926, 119 N.Y. 557. 

[a] Payment under compulsion of 
statute making a tax a direct lien on 
shares of stock in a bank is an in- 
voluntary payment as to stockhold- 
ers. People ex rel. Consolidated Nat. 
Bank of New York v. Purdy, 89 N.E. 
844, 196 N.Y. 550; People ex rel. Amer- 
ican Exchange Nat. Bank y. Purdy, 89 
N.E. 838, 196 N.Y. 270. 

[b] Mistake of fact.—An exces- 
sive tax may be complained of by a 
taxpayer even though he has paid the 
same if he had no knowledge of the 
excess at the time. Arimex Consol. 
Copper Co. v. State Bd. of Assessors, 
54 A. 244, 69 N.J.Law 121. 

Voluntary payment in action to re- 
cover tax paid see infra § 1264 et seq. 

2. See Certiorari § 53 et sea. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 1103-1104] 


sues can be fully determined and the rights of the 
parties preserved,’ or, a fortiori, where another and 
exclusive remedy is prescribed by. statute.‘ 
under general rules,® the writ may be denied where 
the petitioner has failed to make proper application 
for relief to a board of review,* or where there is an 
adequate remedy by appeal to the courts.? However, 
the writ may be granted where other existing rem- 
edies are inadequate.’ Thus the failure to appeal to 
a board of equalization or review does not preclude 
the issuance of the writ where the board has no pow- 
er to grant the desired relief,® or where the taxpayer 
had no notice of the assessment and no opportunity 
to appeal,’® or where the assessment is entirely il- 


legal or void.?! ‘ 
Injunction to enjoin collection. 


3. State v. Southern Cotton Oil Co., 
27 So. 306, 124 Ala. 523; Mark v. Dis- 
trict of Columbia, 35 App.D.C. 574; 
Trustees of Presbyterian Church v. 
District of Columbia, 54 App.D.C. 600; 
State v. Canfield, 208 N.W. 181, 166 
Minn. 414. 

4 Sears v. Vary, 94 N.E. 467, 208 
Mass. 208; Greenough v. Board of 
Canvassers of Central Falls, 82 A. 
411, 34 RI. 84. 

5. See supra § 1005. 

6. Lehman v. Robinson, 59 Ala, 
219; People v. Arapahoe County, 59 P. 
733, 27 Colo. 86; State v. Williams, 
200, NWi1052,..123> Wis-<-735) Rex iv. 
Woodstock, (N.B.) 68 Dom.L.R. 48. 

[a] In New Jersey.—(1) The text 
rule is recognized. Flaherty v. At- 
lantic City, 63 A. 992, 73 N.J.Law 458; 
Young v. Parker, 34 N.J.Law 49; 
Sharp v. Apgar, 31 N.J.Law 358; 
Pershine v. Grey, 29 N.J.Law 380. 
(2) The court may in its discretion 
refuse relief where there has been 
no appeal to the commissioner of ap- 
peals. State v. Matthews, 40 N.J.Law 
268. (3) Where legal questions of im- 
portance arise in the assessment of 
taxes, the supreme court will exercise 
the discretion of looking into the case 
upon certiorari, as well before as aft- 
er an appeal from the commissioners. 
Morris Canal, etc., ‘Co. v. Betts, 24 
N.J.Law 555; Vail v. Bentley, 23 N.J. 
Law 532. (4) On questions of valua- 
tion the mode of redress is by appli- 
cation first to the commissioners of 
appeal. Appelget v. Pownell, 6 A. 441, 
49 N.J.Law 169; Hall v. Snedeker, 42 
N.J.Law 76; Van Winkle v. Manches- 
ter Tp. Collector, 25 N.J.Law 531 [rev 
on other grounds 26 N.J.Law 564]; 
Coles v. Platt, 24 N.J.Law 108; State 
v. Danser, 23 N.J.Law 552. (5) Su- 
preme court’s power to determine lo- 
cal tax assessment under Gen. Tax 
Act (1918) § 513 should not be exer- 
cised to exclude state board of taxa- 
tion, except for special reasons. 
Town of Kearny v. State Board of 
Taxes and Assessment, 135 A. 61, 103 
N.J.Law 26 [aff 137 A. 919, 103 N.J. 
Law 699]. 

7. State. v. 
Co., 27 So. 306, 124 Ala. 523; 
v. Williams, 18 Ark. 380. 

Appeal from assessment see supra 
§§ 1089-1099. ; 

8. Jarman v. Board of Review of 
Senurice County, 178 N.E. 91, 345 Ill. 

[a] hus a board of review’s as- 
sessment of omitted credits was re- 
viewable by certiorari, as against the 
contention that perfecting appeal 
from county court order allowing 
taxes was adequate remedy. Jarman 
v. Board of Review of Schuyler Coun- 
ty, 178 N.E. 91, 345 Ill. 248. 

9. Alexandria Canal, etc., Co. v. 
District of Columbia, 16 D.C. 376. 

10. Wyckoff v. Nunn, 39 N.J.Law 


Southern Cotton-Oil 
Randle 


A suit to enjoin 
collection of the tax,!* which is ordinarily precluded 
where the writ of certiorari is available,!® does not 
~preclude the issuance of certiorari.!* 

Action to recover taxes paid. The action to re- 
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Thus, 
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cover back taxes paid under protest1® has been held 
to constitute such a remedy as to warrant a denial 
of a writ of certiorari.1% ; 
Defenses in action to collect tax. 
of the invalidity of the assessment as a defense in 
an action to collect the tax!’ has been variously 
held a sufficient'* and an insufficient!® remedy to 
deprive petitioner of the writ. , 
[§ 1104] (b) Application to Assessors. While the 
failure of a person aggrieved?® to make application 
to the assessing officers?! as provided by statute?? 
does not preclude relief by certiorari in some juris- 
dictions,?* in others the statutory provision is man- 
datory as to the several grounds?‘ specified in the 


A setting up . 


statute,’° and the failure to make sufficient. applica- 


jurisdictional.*® 
make objections 


422. 

11. Philadelphia & R. 
Woodbridge Tp., 102 A. 
Law 180; Earles v. Ramsey, 
812, 61 N.J.Law 194. 

12. See infra §§ 1415-1469. 

13. See infra § 1429. 

14. Jarman v. Board of Review of 
Sppuaier County, 178 N.E. 91, 345 Ill. 


15. See infra §§ 1274-1288. 
Mark v. District of Columbia, 
35 App.D.C. 574. 

17. See infra §§ 1389, 1390. 

18. State v. Canfield, 208 N.W. 181, 
166 Minn. 414. 

19. 
Sgpuxice County, 178 N.EB. 91, 345 Ill. 


[a] Thus a board of review’s as- 
sessment of omitted credits was re- 
viewable by certiorari, as against a 
contention that filing objections in 
county court to collector’s applica- 
tion for judgment under Cahill Rev. 
St. (1929) c 120 par 201, and par 346, 
cls Second and Third was adequate 
remedy. Jarman v. Board of Review 
oF Soe et County, 178 N.E. 91, 345 


Reyne One Wis 
392, 91 N.S. 
38 A. 


20. Persons aggrieved see infra § 
1105. 

21. See supra §§ 900-1003. 

22. See statutory provisions. 

23. See case infra this note. 

[a] In New Jersey the failure of 


a corporation to apply to the state 
board of assessors to review and ad- 
just a franchise tax under Pamph. L. 
(1897) c 89 p 178 levied by such board 
does not exclude review by certiorari. 
People’s Inv. Co. v. State Bd. of As- 
sessors, 48 A. 579, 66 N.J.Law 175. * 
ae Grounds for review see infra § 

01. 

25. People ex rel. ‘Erie R. Co. v. 
State Tax Commission, 223 N.Y.S. 367, 
221 App.Div. 200 [rev 214 N.Y.S. 503, 
127 Mise. 13, rev on other grounds 
158 N.E. 884, 246 N.Y.S. 322] (illegal- 
ity. overvaluation, and inequality). 

26. People v. Dolan, 27 N.E. 269, 
126° N.¥o.166, 12) L.R.A, 251; People 
v. Adams, 26 N.E. 746, 125 N.Y. 471; 
People v. Tax Com’rs, 1 N.E. 773, 99 
N.Y. 254; People ex rel. Erie R. Co. 
v. State Tax Commission, 223 N.Y.S. 
3867, 221 App.Div. 200 [rev 214 N.Y.S. 
5038, 127 Misc. 13, rev on other grounds 
158 N.E. 884, 246 N.Y.S. 322]; Peo- 
ple ex rel. Floersheimer v. Purdy, 162 
N.Y.S. 70, 174 App.Div. 694 [rev 116 

BE. ; People v. Ferguson, 105 
N.Y.S. 388, 120 App.Div. 568; People 
v. Wells, 97 N.Y.S. 338, 110 App.Div. 
336; People v. Feitner, 76 N.Y.S. 245, 
71 App.Div. 572; People v. Feitner, 
72 N.Y.S. 641, 65 App.Div. 224; People 
v. Middleton Assessor, 19 N.Y.S. 142, 
64 Hun 167 [rev on other grounds 32 
N.E. 16, 135 N.Y. 245]; People v. Do- 
land NN: ¥o9.035,0.00) Hun..589.. fmod 
27 N.E. 269, 126 N.Y. 166, 12 L.R.A. 


Jarman v. Board of Review of” 


tion and objection to the local assessors, state board 
of taxation, or state comptroller warrants the denial 
of the writ where the ground of the complaint is not 


However, the failure to appear and 
before the assessors will not be a 


251]; People v. Cheetham, 45 Hun 6, 
9 N.Y.St. 580; People v. Wall Street 
Bank, 39 Hun (N.Y.) 525; People ex 
rel. American Mfg. Co. v. Gifford, 235 
N.Y.S. 578, 134 Misc. 487; People ex 
rel. Erie R. Co. v. State Tax Commis- 
sion, 218 N.Y.S. 281, 128 Misc. 142 
[aff 217 N.Y.S. 929, 217 App.Div. 811]; 
People v. New Yerk Tax Com’rs, 59 
N.Y.S. 1010, 28 Misc. 591; People v. 
New York Tax, etc., Com’rs, 4 N.Y.S. 
41: People v. Osterhoudt, 24 N.Y. 
Wkly.Dig. 101. But see People v. 
Duguid, 22 N.Y.S. 988, 68 Hun 243 
(where it is said that the failure to 
appear and object on grievance day 
was not a jurisdictional defect and 
that prior decisions denying relief 
Bs based on the laches of petition- 
er). 

[a] Refusal of board to hear com- 
plaint.—Where a taxpayer failed to 
make application for a correction of 
his assessment while the books were 
open for inspection, and the board re- 
fused thereafter to consider an ap- 
plication, it was held that certiorari 
would not lie, but the taxpayer’s rem- 
edy was by mandamus to compel the 
board to consider his application. 
People v. Wells, 97 N.Y.S. 333, 110 
App.Div. 336. : 

{[b] Application to state board.— 
Certiorari to review a special fran- 
chise tax assessment under Tax L. § 
46 will not lie where the relator has 
failed ta make objections to the state 
tax commission on grievance day un- 
der Tax L. §§ 37, 45-a, 290. People ex 
rel. Erie R. Co. v. State Tax Commis- 
sion, 223 N.Y.S. 367, 221 App.Div. 200 
[rev 214 N.Y.S. 508, 127 Mise. 13, rev 
on other grounds 158 N.E. 884, 246 
N.Y. 322]; People ex rel. Erie R. Co, 
v. State Tax Commission, 218 N.Y.S. 
281, 128 Misc. 142 [aff 217 N.Y.S. 929, 
217 App.Div. 811]. 

[ec] Application to comptroller,— 
Where application for revision may 
be made under L. (1889) c 463 to 
comptroller on franchise or business 
tax assessed by him, Code Civ. Proc. 
§ 2122, providing that certiorari shall 
not issue where the officer making 
the determination is authorized by 
statute to rehear the matter on ap- 
plication, applies. People v. Wemple, 
15 N.Y.S. 446, 61 Hun 83 [aff 29 N.B. 
1002, 131 N.Y. 64, 27 Am.S.R. 542]; 
People v. Wemple, 11 N.Y.S. 246, 57 
Hun 594. 

[d] Appeal from comptroller.—L., 
(1881) ¢ 861, providing that an appeal 
may be taken from the valuation made 
by the comptroller to a board com- 
posed of the secretary of state and 
other state officers, does not apply 
where the corporation refuses to make 
any report of its taxable property, 
but applies only where the comptrol- 
ler, not satisfied with the report filed, 
makes a valuation of his own, and 
hence Code Civ. Proc. § 2122, provid- 
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basis for denying the writ where the assessors have 
no jurisdiction to assess the property,?? or where 
the circumstances are such as to excuse the neces- 


sity of an application.?® 


Sufficiency of application.2® Where an application 
to the assessors is necessary as a condition precedent 
to relief by certiorari, the application®® must be in 
accordance with the provisions of the statute** or 
Thus the writ of certiorari will be 
refused where the application was not filed at the 
proper time,?* before the proper officer** or where, 
as required by statute, the relator*® or his agent*® 


city charter.*? 


ing that certiorari cannot issue where 
the determination can be nevee Nes by 
an appeal, also is inapplicable. eo- 
ple v. Wemple, 29 N.E. 808, 129 N.Y. 
543, 14 L.R.A. 708. 

[e] Effect of mistaken claim by 
taxpayer.—(1) A railroad company 
appeared by its attorney on grievance 
day, to obtain a review of its assess- 
ment, and filed an affidavit in which 
the attorney Stated the rule of law by 
which he claimed the assessors should 
be governed in valuing the company’s 
real estate, but the rule so stated was 
erroneous. ‘Thereafter the company 
brought certiorari to review the as- 
sessment, and it was held not to be 
bound by the argument or rule set 
forth in such affidavit, so as to be pre- 
cluded from obtaining relief on a dif- 
ferent theory. People v. Garmon, 69 
N.Y.S. 819, 34 Misc. 350 faff 71 N.Y.S. 
826, 63 App.Div. 530]. (2) A claim by 
a railroad company before the state 
board of tax commissioners that its 
tangibles and intangibles comprising 
special franchises were not assessable 
because nonearning, and that the cost 
of its tunnels was less than the com- 
missioners’ valuation, does not pre- 
clude the railroad company from 
questioning the amount of the assess- 
ment made by the commissioners on 
certiorari where proof upon which 
both tangibles and intangibles could 
be valued separately and in the aggre- 
gate was offered both to the commis- 
sioners and to the court, and it ap- 
pears that the aggregate is less than 
the assessment made by the commis- 
sioners. People ex rel. Hudson & M. 
R. Co. v. State Board of Tax Com’rs, 
125 N.Y.S. 895, 69 Misc. 1. 

27. People ex rel. Erie R. Co. v. 
State Tax Commission, 158 N.E. 884, 
246 N.Y. 322; People v. Hall, 96 N.E. 
933, 203 N.Y. 312; People ex rel. Shep- 
ard vy. Griffin, 203 N.Y.S. 408, 208 App. 
Div. 137; People v. Wells, 86 N.Y.S. 
309, 91 App.Div. 172; People v. Lewis, 
9 N.Y-S. 333; °55 Hun 521; People ex 
rel. Suburban Inv. Co. v. Miller, 131 
N.Y.S. 868, 73 Mise. 214; People ex 
rel. Glen Head Realty Co. v. Garland, 
131 N.Y.S. 180, 72 Misc. 413; People 
v. Keno, 114 N.Y.S. 1094, 61 Misc. 
345; People v. O’Donnel, 95 N.Y.S. 
889, 47 Misc. 226; People v. Feitner, 
90 N.Y.S. 826, 45 Misc. 12 [aff 90 N. 
Y.S. 904, 99 App.Div. 274 (aff 74 N.E. 
1124, 181 N.Y. 549)]; People v. Feit- 
ner, 80 N.Y.S. 138, 39 Misc. 474; Peo- 
ple v. Feitner, 64 N.Y.S. 321, 30 Misc. 
641, 30 N.Y.Civ.Proc. 398; Douglas 
v. Board of Sup’rs, 1 N.Y.S. 126. See 
Issaac Rice Memorial Hospital v. 

North Tarrytown, 170 N.Y.S. 184, 187 

App.Div. 855; People v. Feitner, 58 
'N.Y.S. 648, 41 App.Div. 544 (both cas- 
es recognizing the rule). 

“Such an application however, pre- 
supposes that the commissioners have 
‘jtirisdiction to make the assessment 
in the first place, and that they have 
acted erroneously in exercising that 
jurisdiction, and that their assess- 
ment is therefore open to correction 
by them. When, however, the assess- 
nent is absolutely void, because the 
commissioners have no jurisdiction 
to make the assessment at all, there 
is nothing to correct, and it is not 
necessary that any application should 
be made to the commissioners as a 


TAXATION 


tions.? 


foundation for the writ of certiorari.” 
People y. Feitner, 80 N.Y.S. 138, 139, 
39 Mise. 474. 

[a] Personalty of nonresident.— 
Eieote v. Lewis, 9 N.Y.S. 333, 55 Hun 


2b, 

[b] Personal tax on nonresident.— 
People v. O’Donnel, 95 N.Y.S. 889, 47 
Misc. 226. 

[c] Assessment after date fixed for 
completion.—Where an assessment is 
made after the date fixed for the 
completion of the assessment roll 
and the giving of a notice of the com- 
pletion, an application, as required 
by Tax L. (Consol. L. [1909] ec 60) 
§ 290, to correct the assessment, is 
not a necessary prerequisite to cer- 
tiorari to review the assessment. 
People ex rel. Suburban Inv. Co. v. 
Miller, 131 N.Y.S. 868, 73 Misc. 214, 

[d] Special franchise assessments. 
—(1) Failure to appear before state 
tax commission under Tax L. § 45-a 
does not preclude the writ where the 
commission had no jurisdiction. Peo- 
ple ex rel. Hrie R, Co. v. State Tax 
Commission, 158 N.E. 884, 246 N.Y. 
322 [rev 217 N.Y.S. 929, 217 App.Div. 
811, and 223 N.Y.S. 367, 221 App.Div. 
200]. (2) Where certain special fran- 
chises by statute are assessed by the 
state board of tax commissioners, an 
assessment by village assessors is 
without jurisdiction and a failure to 
file written objections on the day fix- 
ed by village assessors for hearing 
complaints, as required by statute 
does not affect the right to review by 
certiorari. People v. Keno, 114 N.Y. 
S. 1094, 61 Misc. 345. 

28. People v. Duguid, 22 N.Y.S. 
988, 68 Hun 243; People ex rel. Corn- 
wall Telephone Co. v. State Tax Com- 
mission, 219 N.Y.S. 647, 128 Misc. 474; 
People v. O’Donnell, 92 N.Y.S..577; 46 
Misc, 521. 

[a] Refusal of commissioners to 
Swear an applicant in support of his 
application for a revision of the as- 
sessment on his property warrants 
applicant suing out a writ of certio- 
rari, People v. O’Donnell, 92 N.Y.S. 
577, 46 Mise. 521. 

. [b] Special franchise assessment. 
—A corporation failing to object to 
equalization rate before the state tax 
commission under Tax L. § 45-a was 
not deprived of right to certiorari re- 
view, where the rate was increased 
without notice. People ex rel.-Corn- 
wall ‘Telephone Co. v. State Tax Com- 
mission, 219 N.Y.S. 647, 128 Misc. 474. 

29. Sufficiency of petition for writ 
see infra § 1108. 

30. Application before assessors 
generally see supra §§ 900-1003. 

31. People ex rel. Trojan Realty 
Co. v. Purdy, 162 N.Y.S. 56,174 App. 
Div. 702; People ex rel. Suburban 
Inv. Co. v. Miller, 181 N.Y.S. 868, 73 
Misc. 214. 

32. People v. Feitner, 76 N.Y.S. 
245, 71 App.Div. 572; People v. Feit- 
ner, 61 N.Y.S. 432, 45 App.Div. 542: 
People v. Tax Commissioners, 59 N.Y. 
S. 1010, 28 Misc. 591. 

33. People v. Adams, 26 N.E. 746, 
125 N.Y. 471; People vy. Tax Com’rs, 
1 N.E. 773, 99 N.Y. 254; People ex rel. 
Metropolitan Life Ins. Co. v. Knapp, 
184 N.Y.S. 345, 198 App.Div. 413 [aff 
132 N.E, 916, 231 N.Y. 630]; People 
ex rel. Suburban Inv. Co. v. Miller, 


[§ 1105] (3) Persons Entitled.*° ‘ 
jurisdictions a taxpayer must have some individual 
interest distinct from that which belongs to other 
inhabitants,*° in other jurisdictions such special 
interest is' not essential to the issuance of the writ.** 
A stockholder of. an incorporated company cannot 
prosecute certiorari individually for an erroneous 
assessment made 


[§§ 1104-1105 


willfully refused to appear before the assessors when 
summoned, or, having appeared, neglected to present 
proper proof,?? or réfused to afiiswer material ques- 


While in some 


against the corporation,*® nor may 


131 N.Y.S. 868, 73 Misc. 214. 

Time of bringing proceedings for 
writ see infra § 1107. 

34. See case infra this note. 

[a] In New York, under Tax L. 
(Consol. L. [1909] c 60) § 290, which 
provides that any persons claiming to 
be aggrieved by any assessment may 
present a petition to the supreme 
court which shall show that applica- 
tion had been made in due time to the 
proper officer to correct such assess- 
ment, the state board of tax commis- 
sioners are not the proper officers to 
correct such assessment, so far as 
the form of entering the same on the 
assessment roll as provided by § 43 
is concerned. People ex rel. Troy 
Sey Co. v. Hall, 96 N.E. 933, 203 N.Y. 


35. People v. Ferguson, 105 N.Y.S. 
388, 120 App.Div. 563; People ex rel. 
American Mfg. Co. v. Gifford, 235 N. 
Y.S. 578, 184 Misc. 487. , 

36. People ex rel. Trojan Realty 
Co. v. Purdy, 162 N.Y.S. 56, 174 App. 
Div. 702. 

37. People v. Feitner, 61 N.Y.S. 
432, 45 App.Div. 542; People ex rel. 
Brown v. O’Rourke, 52 N.Y.S. 427, 31 
App.Div. 583; People v. Feitner, 69 
N.Y.S. 793, 34 Mise. 299, 

_ [a] “It is the duty of a complain- 
ing taxpayer to do something more 
than make a formal complaint upon 


‘a mere technical statement before the 


board. We-think the complaint must 
be substantiated by averments or evi- 
dence tending to show, at least, that 
it has some support and that it is the 
complainant’s duty to state the facts 
to the commissioners, and that, unless 
that is done, the complainant has not 
put himself in a position to require a 
court, on a writ of certiorari, to enter 
upon a new and original inquiry.” 
People v. Feitner, 61 N.Y.S. 432, 435, 
45 App.Div. 542. 

38. People ex rel. American Mfg. 
Co. v. Gifford, 235 N.Y.S. 578, 134 Misc. 
487; People v. Feitner, 66 N.Y.S. 154, 
82 Misc. 61 [aff 69 N.Y.S. 410, 58 App. 
Div. 468]. 
iene Generally see Certiorari §§ 97— 

Parties see infra § 1106. 

40. Benton v. Taylor, 46 Ala. 388; 
Libby v. West St. Paul, 14 Minn. 248; 
People v. Allegany County, 15 Wend. 
(N.Y-) 198. 

[a] Representatives.—Certiorari 
to review a tax assessment may be 
brought by the executor of a deceased 
taxpayer. Ely v. Holmdel Tp., 39 N.J. 
Law 79. 

[b] Party is prejudiced, in such 
sense as to have a legal right to com- 
plain, when the error of which he 
complains allows a large amount of 
taxable property of a particular 
corporation to escape assessment, 
thereby increasing the rate of taxa- 
tion on all the property in the as- 
sessment roll, although the immedi- 
ate effect of the correction will be to 
increase, rather than reduce, his own 
assessment on particular items of 
similar property. People v. Albany 
Bd. of Assessors, 2 Hun (N.Y.) 583, 5 
Thomps.&C, 155. : 

s ollins v. Davis, 10 N.w. 
57 Towa 256. Ooh gabe ame 


soem State v. Flavell, 24 N.J.Law 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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§§ 1105-1106] 


the writ issue on behalf of a corporation for assess- 
ments against the stockholders individually.‘ 
Persons aggrieved. Where so provided by stat- 
ute,** certiorari is available to,*® and only to,#* per- 
sons aggrieved*? by the assessment. 
assessment is erroneous, a person is not aggrieved, 
within the terms of the statute, where he is assessed 
for no more than properly is due.*§ 
aggrieved where there has been an assessment on non- 
existent property,‘® or the person or property is 
not liable,®° or is exempt from taxation.>+ 
term has been held to include an owner of shares 
of bank stock assessed in the name of a previous 
owner,°” the committee of a lunatic whose property 
is exempt,°? and a lessor whose lessee under the 
lease was obligated to pay taxes.®4 
of some liability imposed on a bank, it is not an ag- 
grieved person to test the legality of an assessment on 
the shares of its sto¢kholder,®> but where a statute®® 
makes the bank an agent for the collection of the 
tax and subjects it to a penalty for failure to make 


payment, it may bring certiorari.°* 


Right of stockholders to sue on be- 
half of corporation generally see Cor- 
porations § 1444 et seq. 

43. State v. Cook, 32 N.J.Law 347. 

44. See statutory provisions. 

45. People v. Wells, 74 N.E. 878, 
182 N.Y. 314. 

46. People v. Carter, 17 N.E. 222, 
109 N.Y. 576; People v. Feitner, 76 
N.Y.S. 245, 71 App.Div. 572; People v. 
Feitner, 70 N.Y.S. 120, 60 App.Div. 
282: People v. Feitner, 66 N.Y.S. 769, 
54 App.Div. 217 [aff 59 N.E. 1129, 165 
N.Y. 645]; People v. Coleman, 41 Hun 
(N.Y.) 344; People v. Wall St. Bank, 
39 Hun (N.Y.) 525; People ex rel. 
Queens Borough Gas & Electric Co. v. 
Woodbury, 123 N.Y.S. 592, 67 Misc. 
481; In re Belmont, 81 N.Y.S. 280, 40 
Misc. 133 [aff 82 N.Y.S. 1110, 83 App. 
Div. 643]; People ex rel. Warren Vv. 
Purdy, 177 N.Y.S. 45 [aff 155 N.Y.S. 
1147, 171 App.Div. 936]. 

47. Persons aggrieved generally 
see supra §§ 1008, 1060, 1093; Ag- 
grieved 2 C.J. p 973 text and note 29 
et seq.; Appeal and Error §§ 491— 
497; Certiorari § 100. 

48. People ex rel. Buffalo & L. E. 
Traction Co. v. State Board of Tax 
Com’rs, 103 N.E. 778, 209 N.Y. 502; 
People ex rel. Manhattan Ry. Co. v. 
Woodbury, 96 N.E. 420, 203 N.Y. 231; 
People v. State Bd. of Tax Com’rs, 
95 N.EX 754, 202 N:Y. . 426; Peo. v. 
Badgley, 33 N.E. 1076, 138 N.Y. 314; 
People v. Carter, 17 N.E. 222, 109 N.Y. 
576; People ex rel. New York Stock 
Exchange Bldg. Co. v. Cantor, 223 
N.Y.S. 64, 221 App.Div. 193 [aff 162 
N.E. 514, 248 N.Y. 533]; People ex 
rel. Mexican Telegraph Co. v. State 
Tax Commission, 220 N.Y.S. 8, 219 
App.Div. 401; People ex rel. Buffalo 
& L. EB. Traction Co. v. State Board 
of Tax .Com’rs, 142 N.yY.S--119,° 156 
App.Div, 923 [aff 103 N.E. 776, 209 
N.Y. 496]; People v. Feitner, 70 N.Y. 
S. 120, 60 App.Div. 282; People v. 
Feitner, 66 N.Y.S. 769, 54 App.Div. 217 
{aff 59 N.E. 1129, 165 N.Y. 645]; Peo- 
ple v. Barker, 20 N.Y.S. 797, 66 Hun 
23 [aff 338 N.H. 336, 137 N.Y. 544]; 
People ex rel. Suburban Iny. Co. v. 
Miller, 131 N.Y.S. 868, 73 Misc. 214; 
People v. State Bd. of Tax Com’rs, 
119 N.Y.S. 925, 65 Misc. 213; People 
v. Nassau County, 104 N.Y.S. 353, 54 
Mise. 323; People ex rel. Mid-Cross- 
town Ry. v. State Tax Commission, 
192 N.Y.S. 388; People v. New York 
Tax Com’rs, 5 N.Y.St. 311. 

[a] Special franchise assessment. 
—People ex rel. Manhattan Ry. Co. 
v. Woodbury, 96 N.E. 420, 203 N.Y. 
231; Peo. v. State Bd. of Tax Com’rs, 
119 N.Y.S. 925, 65 Misc. 213 [aff 124 
N.Y.S. 1125, 140 App.Div. 881 (aff 95 
N.E. 754, .202 N.Y. 426)]; People ex 
rel. Mid-Crosstown Ry. v. State Tax 


Commission, 192 N.Y.S. 388. 


1245, 71 App.Div. 572; 
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Although the 


A person is | ers.°% 


The 


In the absence 


ment roll.® 


49. People v. Feitner, 87 N.Y.S. 
304, 92 App.Div. 518. 

50. People v. Wells, 74 N.E. 878, 
182 N.Y. 314. 

la] Nonresident joint trustee.— 
eee v. Wells, 74 N.E. 878, 182 N.Y. 

51. People v. Williams, 36 N.Y.S. 
65, 90 Hun 501. 

52. People ex rel. Schaeffler. v. 
Barker, 33 N.Y.S. 1042. 87 Hun 194 
faff 42 N.E. 725, 148 N.Y. 731]. 

53. People v. Williams, 36 N.Y.S. 
65, 90 Hun 501. 

54. People ex rel. Jacob Ruppert 
Realty Corporation v. Cantor, 188 N. 
Y.S. 885, 115 Misc. 519. 

55. People v. Feitner, 76 N.Y.S. 
People v. Cole- 
man, 41 Hun (N.Y.)' 344; People v. 
Wall St. Bank, 39 Hun (N.Y.) 525. 

[a] “Law has been materially 
changed since these decisions. The 
only duty then enjoined upon banks 
with respect to such taxes was to 
withhold dividends declared in favor 
of stockholders until they paid the 
taxes imposed on their stock.” Mer- 
cantile Nat. Bank v. New York, 57 
N.Y.S. 254, 260, 27 Mise. 32 [aff 63 
N.Y.S. 1111, 50 App.Div. 628, aff 64 
NE. 75633172 -Noy. 25). 

56. See statutory provisions. ‘ 

57. People ex rel. Consolidated 
Nat. Bank of New York v. Purdy, 89 
N.E. 844, 196 N.Y. 550; People ex rel. 
American Exch. Nat. Bank v. Purdy, 
89 N.E. 838, 196 N.Y. 270; Matter of 
Ossining First Nat. Bank, 75 N.E. 306, 
182 N.Y. 460; People ex rel. Hanover 
Nat. Bank of the City of New York 
v. Goldfogle, 195 N.Y.S. 753, 202 App. 
Div. 712 [aff 193 N.Y.S. 601, 118 Mise. 
79, and rev on other grounds 137 N.E. 
611, 234 N.Y. 345]; Mercantile Nat. 
Bank v. New York, 57 N.Y.S. 254, 27 
Misc. 32 [aff 63 N.¥.S. 1111, 50 App. 
Div. 628, aff 64 N.E. 756, 172 N.Y. 35]. 

58. Generally see Certiorari §§ 
116-124; Parties 47 C.J. pl. 

Persons entitled to review see su- 
pra § 1105. rave 

59. See statutory provisions. 

60. People v. Feitner, 64 N.H. 1124, 
172 N.Y. 618; People v. Feitner, 57 
N.E. 624, 163 N.Y. 384, 31 N.Y.Civ. 
Proc. 22; People v. O’Donnel, 99 N.Y. 
S. 436, 113 App.Div. 713 [aff 80 N.E. 
1117, 187 N.Y. 536]; People v. Feitner, 
77 = N.Y.S. 4386, 74 App.Div. 130 [aff 
64 N.E. 1124, 172 N.Y. 618]; People v. 
Feitner, 63 N.Y.S. 5382, 49 App.Div. 
385 [aff 57 N.E. 624, 168 N.Y. 384]. 

{a] Thus three persons owning in 
severalty three separate parcels of 
real estate and a lessee of one of such 
parcels may not present a joint peti- 
tion for a writ of certiorari to review 
three separate assessments on such 
respective parcels on the ground of 
inequality, where it appears that the 
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[§ 1106] d. Parties.°* A statutory provision that — 
two or more persons assessed, who are affected in 
the same manner by an alleged illegality, error, or 
inequality may unite in the same petition®® does not 
apply where the rights of persons assessed depend 
on varying facts and where a determination of the, 
rights of one is not conclusive of the rights of oth- 
The remedy for improper joinder is not by 
motion to quash the writ, but by motion to strike 
out the party improperly joined. 

To whom writ directed. The writ of certiorari 
should be directed to the officer having the custody of 
the record or papers sought to be reviewed, and hence 
ordinarily to the assessors or board of assessors,°? 
even after they have parted with the control of 
the assessment roll.%3 
that the writ be issued to the officers making the 
assessment the writ must be directed to the entire 
board,°* although only a majority sign the assess- 
While the officer to whom the assess- 
ment roll is delivered®® is a proper party,*” he is 
not a necessary one.®§ 


Under a statute providing 


In reviewing a special fran- 


parcels are so situated and are of 
such a character and of such dif- 
ferent valuations that an adjudica- 
tion as to one would not settie the is- 
Sue as to the other two pieces. Peo-. 
ple v. Feitner, 77 N.Y.S. 436, 74 App. 
“pee 130 [aff 64 N.H. 1124, 172 N.Y. 

61. People v. Cheetham, 45 Hun 6, 
9 N.Y.St. 580. 

62. People v. Carter, 47 Hun 446 
[mod 17 N.E. 222, 109 N.Y. 576]. 

63. See cases infra this note. 

[a] In New York.—(1) Under L. 
(1880) c 269 § 2, providing that the 
writ shall not be granted unless ap- 
plication is made within fifteen days 
after the completion and delivery of 
the assessment roll and notice there- 
of given the writ is properly directed 
to the assessors after they have part- 
ed with the assessment roll. Matter 
of Corwin, 32 N.E. 16, 1385 N.Y. 245; 
People v. Adams, 26 N.E. 746, 125 N. 
Y. 471; People v. Lewis, 9 N.Y.S. 
333, 55 Hun 521; People v. Carter, 5 
N.Y.S. 507, 52 Hun 458 {aff 22° NB 
1128, 117 N.Y. 625]; People v. Carter, 
47 Hun 446; People v. Pitman, 45 
Hun 588, 9 N.Y.St. 469. But see Peo- 
ple ex rel. Hoesterey v. Taylor, 147 
N.E. 223, 239 N.Y. 626 (where assess- 
ment rolls had passed out of the cus- 
tody and control of assessors, the tax- 
payer was not entitled to certiorari 
reviewing action in exempting prop- 
erty from assessment, the court being 
then without power to order correc- 
tion of the assessment). (2) Prior to 
the act of 1880, the writ could not be 
directed to the assessors after they 
had parted with the assessment roll. 
Peo. v. Queens County, 82 N.Y. 275 
[mod 18 Hun 4]; People v. Delaney, 
49 N.Y.655 mem; People v. Tompkins, 
40 Hun 228; People v. Board of Asses- 
sors, 16 Hun 407; People v. Tax 
Com’rs, 9 Hun 609; People v. Fred- 
ericks, 48 Barb. 173, 33 How.Pr.: [aff 
48 N.Y. 70]; People v. Reddy, 43 
Barb. 539; People v. New York Tax, 
etc., Com’rs, 43 Barb. 494. (3) Deliv- 
ery of the assessment roll by the as- 
sessors after the writ was served did 
not defeat the proceeding. People v. 
New York Tax, etc., Com’rs, 46 How. 
Pr. 227, 1 Thomps.&C. 635 [aff 60 N.Y. 
638]. 

64. People v. Roe, 49 N.Y.S. 227, 
25 App.Div. 107. 

65. People v. Roe, supra. 

66. See supra § 908. 

67. People v. Carter, 5 N.Y.S. 507, 
52 Hun 458. 

68. People v. Pitman, 45 Hun 588, 
9 N.Y.St. 469; People v. Smith, 24 Hun 
(N.Y.) 66. 

[a] Town clerk not a necessary 
party. Matter of Winegard, 28 N.Y. 
S. 1039, 78 Hun 58 [mod 25 N.Y.S. 
48, 5 Mise, 54]; People v. Pitman, 45 
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chise assessment where the statute provides that the 
writ shall not run to any board or officer except to 
the officers assessing the franchise, unless otherwise 
directed by the court granting the writ, a municipal 
corporation is not a proper party.°® Where the of- 
fice of the assessing officer is continuous, the writ 
should be directed to the present incumbent who has 
control of the records and papers, and not.to a former 
officer whose determination is reviewed."° 

Adding new parties. Where special statutes regu- 
lating certiorari to review tax assessments are silent 
as to whether interested parties may intervene, un- 
der general rules’! statutes permitting addition of 
parties in the diseretion_of the court in certiorari 
proceedings generally, where they are beneficially 
interested, govern.*? 

[§ 1107] e. Time-of Taking Proceedings. Statu- 
tory provisions™® specifying the time’* within which 
application for the writ™® is to be made have been 
held to be mandatory,7® and the petition for the 
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tional fact,77 ordinarily may, and must be, made 
within the time designated by the statute,** or with- 
in the time necessary when the’ writ is issued under 
the provisions of the city charter,7® even where ju- 
risdictional defects are claimed.8° Where the stat- 
ute provides that application must be made within 
a certain period after the filing of the roll and no- 
tice’ given, the omission of the assessors to give the 
requisite notice®! prevents the running of the statu- 
tory period, and, except as the writ may be denied 
on account. of laches,*? the time for filing the ap- 
plication may extend indefinitely.? 

Laches. Independent of statute, the writ may be 
denied under general rules** whére there has been 
an unreasonable and unexplairied delay in applying 
for the writ,’> but delay alone will not operate 
as a bar where it is excused and no injury results 
to others.8* It has been held, however, that where 
the objection to an assessment'is based on the un- 
constitutionality of the statute under which it is 


writ, or an amendment thereto involving a jurisdic- 


Hun 588, 9 N.Y.St. 469. 

[b] Town supervisor not a neces- 
Sary party. People v. Smith, 24 Hun 
66 [dism 85 N.Y. 628]. 

69. People v. Priest, 91 N.Y.S. 1001. 
101 App.Div. 263 [rev 85 N.Y.S. 237, 
41 Misc. 548]; People v. Priest, 88 N. 
Y.S. 11, 95 App.Div. 44. 

70. See case infra this note. 

[a] In New York, under Code Civ. 
Proc. § 2129, providing that a certio- 
rari must be directed to the Officer 
whose determination is to be review- 
ed, or to any other person having the 
custody of the record, or to both if 
necessary, a writ to review the deter- 
mination of a former comptroller with 
regard to a tax assessment is_prop- 
erly directed to the comptroller in 
office at the time the writ issued; and 
the former comptroller is not requir- 
ed to be made a party by Code Civ. 
Proc. § 2136, providing that the writ 
may be issued to, and the return made 
by, an officer whose term of office has 
expired. In re Tiffany & Co., 30 N.Y. 
S. 494, 80 Hun 486. 

71. See supra § 1100. 

72. People ex rel. New York Cent. 
R. Co. v. Block, 164 N.Y.S. 962, 178 
App.Div. 251 [appeal dism 117 N.E. 
1081, 221 N.Y. 652]. 

[a] Proper exercise of discretion. 
—Where issue upon trial resolved 
itself into an attack upon the as- 
sessment of another railroad, action 
of the trial court in allowing such 
railroad to intervene was a proper ex- 
ercise of its discretion, under Code 
Civ. Proc. § 2137. People ex rel. New 
York Cent. R. Co. v. Block, 164 N.Y.S. 
962,178 App.Div. 251 [appeal dism 117 
N.E. 1081, 221 N.Y. 652). : 

{b] Local assessors are not enti- 
tled to intervene in certiorari pro- 
ceedings to review the action of the 
state board of assessors because of 
the fact that they are criticized in the 
petition. People v. Priest, 73 N.E. 
1100, 181 N.Y. 300, 35 N.Y.Civ.Proc. 
13; People v. Priest, 91 N.Y.S. 1001, 
101 App.Div. 263 [rev 85 N.Y.S. 237, 
41 Misc. 548]. 

' 73. See statutory provisions. 

74. Limitation of actions general- 
ly see Limitations of Actions 37.C.J. 
p 666. 

75. "Time to sue generally see Cer- 
tiorari §§ 125-139. 

76. People v. Wemble, 14 N.Y.S. 
859, 60 Hun 225 [aff 29 N.E. 812, 129 
N.Y. 558]. 

77. See infra § 1108. 

78. Hunt v. Warshung, 9 A. 199, 
48 N.J.Law 613 [aff 47 N.J.Law 256]; 
People ex rel. Albany County Sav. 
Bank v. Lewis, 234 N.Y.S. 457, 226 
App.Div. 182 [rey 233 N.Y.S. 107, 133 
Mise. 499]; People ex rel. Central 


made’? laches is 


Hudson Gas & Electric Co, v. State 
Board of Tax Com’rs, 157 -N.Y.S. 29, 
171 App.Div. 300 [aff 114 N.E. 1078, 
219 N.Y. 577]; People ex rel. German- 
American Bank v. Purdy, 139 N.Y.S. 
180, 154 App.Div. 529 [aff 101 N.E. 
455, 207 N.Y. 758, rearg den 102 N.E. 
1110, 208 N.Y: 613]; People v. Camp- 
bell, 19 N.Y.S. 652, 64 Hun 417; Peo- 
ple v. Wemble, 14 N.Y.S. 859, 60 Hun 
225 [aff 29 N.E. 812, 129 N.Y. 558]. 
[a] Assessment of bank shares.— 
People ex rel. German-American Bank 
v. Purdy, 139 N.Y.S. 180, 154 App. 
Div... .629)[afl) 10d. INsE. 455,. 207) AN: Y. 
ES rearg den 102 N.E. 110, 208 N.Y. 


[b] Review of determination by 
comptroller.—People v. Campbell, 19 
N.Y.S. 652, 64 Hun 417; People v. 
Wemple, 15 N.Y.S. 446, 61 Hun 83 
[aff 29 N.E. 1002, 131 N.Y. 64, 27 Am 
S.R. 542, rearg den 30 N.E. 866]; Peo- 
ple v. Wemble, 14 N.Y.S. 859, 60 Hun 
225 [aff 29 N.E. 812, 129 N.Y. 558]. 

[ec] Proof of timely filing.— 
Whether a certiorari petition to re- 
view a tax assessment was timely 
filed can only be determined on sworn 
proof, and a statement in brief can- 
not be considered (Tax L. § 291). 
People ex rel. Albany County Sav. 
Bank _v. Lewis, 234 N.Y.S. 457, 226 
App.Div. 182 [rey 233 N.Y.S. 107, 133 
Misc. 499]; People ex rel. W. T. Grant 
Realty Corporation v. Clinton, 245 N. 
Y.S. 544, 138 Mise. 333. 

[ad] Waiver of requirement.—No 
officer of the state can waive the re- 
quirements of Tax L. § 46, requiring 
petitions to review special franchise 
assessments to be filed within fifteen 
days after completion of the roll and 
notice thereof. People ex rel. Cen- 
tral Hudson Gas & Electric Co. v. 
State Board of Tax Com’rs, 157 N.Y. 
S. 29, 171 App.Div. 300 [aff 114 N.E. 
1078, 209 IN We bite 

fe] Estoppel.—Entry of judgment 
on a settlement concerning assess- 
ments for franchise taxes for several 
years, including 1911, as to all the 
years involved, éxcept the year nam- 
ed, owing to the fact that as to the 
latter year the tax had become con- 
clusive by failure of the corporation 
assessed to commence certiorari as to 
that year within the statutory time, 
did not preclude the attorney-general 
from objecting to maintenance of cer- 
tiorari after limitation had run. Peo- 
ple ex rel. Central Hudson Gas & Hlec- 
trie Co. v. State Board of Tax Com’rs, 
157 N.Y.S. 29, 171 App.Div. 300 [aff 
114 N.E. 1078, 219 N.Y. 577]. 

79. People v. Feitner, 61 N.E. 763, 
168 N.Y. 441; People y. Feitner, 64 
N.Y.S. 675, 51 App.Div. 196; People 
v. Feitner, 63 N.Y.S. 532, 49 App.Div. 


no bar.8® While the omission of 


885 [aff 57 N.E. 624, 163 N.Y. 384]; 
People v. Feitner, 58 N.Y.S. 670, 41 
App.Div. 496; People v. Barker, 47 N. 
Y.S. 1020, 22 App.Div. 161 [appeal 
dism 49 N.E. 775, 155 N.Y. 308]; -Peo- 
pie vy. Feitner, 64 N.Y.S. 269, 30 Misc. 


[a] Service of writ within the 
time in which the proceedings are to 
be begun is not necessary. People 
v. Wells, 80 N.Y.S. 610, 39 Misc. 602. 

80. People ex rel. German-Ameri- 
can Bank vy. Purdy, 139 N.Y.S. 180, 154 
App.Div. 529: [aff 101 N.E. 455, 207 
N.Y. 758, rearg den 102 N.E. 1110, 208 
N.Y. 613]. 
er Necessity of notice see supra’ § 

82. aches see infra this section: 

83. People ex rel. Merchants’ Nat. 
Bank v. Purdy, 95 N.E. 814, 202 N.Y. 
599; People ex rel. Consolidated Nat. 
Bank of New York v. Purdy, 89 N.E. 
844, 196 N.Y. 550; People ex rel. 
American Exch. Nat. Bank vy. Purdy, 
89 N.E. 838, 196 N.Y. 270; Matter of 
Corwin, 32 N.E. 16, 185 N.Y. 245; 
People v. Adams, 26 N.E. 746, 125 
N.Y. 471; People v. Hicks, 11 N.E. 
653, 105 N.Y. 198; People v. Haupt, 10 


N.E. 871, 104 N.Y. 3877; People v. 
pore Jervis, 52 N.Y.S. 59, 23 Misc. 
84 See Certiorari §§ 133-137; 


Equity §§ 211-252. 

85. Padgett v. District of Colum- 
bia, 17 App.D.C. 255; El Paso & South- 
western Co. vy. State Board of Taxes 
and Assessment of New Jersey, 149 A. 
813, 106 N.J.Law 274; Cook y. Mayor, 
77 A. 1048, 80 N.J.Law 596; Union 
Waxed, etc., Paper Co. v. State Bd. 
of Assessors, 63 A. 1006, 73 N.J.Law 


374; Pompton Steel, ete, Co. vy. 
Wayne Tp., 47 A. 469, 65 N.J.Law 
487; State v. Camden Bd. of Tax As- 


sessors, 21 A. 9388, 53 N.J.Law 319; 
State v. Binninger, 42 N.J.Law 528; 
Jersey City Land, ete., Co. v. Love, 
42 N.J.Law 355; In re Lord, 78 N.Y. 
109; People ex rel. Importers’ & Trad- 
ers’ Nat. Bank v. Purdy, 152 N.Y.S. 
275, 167 App.Div. 50 [reh gr 152 N.Y. 
S. 1136, 166 App.Div. 918]; Ex p. Ge- 
row, 9 N.B. 269. s 

[a] Three years.—El Paso & 
Soutnwestern Co. v. State Board of 
Taxes and Assessment of New Jersey, 
149 A. 813, 106 N.J.Law .274; Union 
Paper Co. vy. Board of Assessors, 63 A. 
1006, 73 N.J.Law 374; Pompton Steel 
re, v. Wayne, 47 A. 469,°65 N.J.Law 

86. Wood v. District of Col i 
ANT. Owe 2 mere 

87. See supra §§ 7-117. 

88. Culver v. Jersey City, 45 N.J. 
Law 256. ‘ 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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the assessors to give the statutory notice of the 
completion of their roll and its delivery to the proper 
officers operates to prevent the running of the stat- 
ute of limitations,*® the writ may be denied in the 
court’s discretion where there has been a long delay 
in applying.®° 

[§ 1108] f. Petition.° The proceeding to review 
tax assessments by certiorari under special statutes, 
which permit a trial de novo,®? is technical,®? and 
in order for a person aggrieved to avail himself of 
the statute, he must conform to its requirements in 
matter of procedure.** The purpose of the petition 
under such statutes is to set in motion the machinery 
of the tax law to review the proceedings of the as- 
sessors.°° The petition has no probative force.®® 
The petition and return serve the same purpose as 
a complaint and answer in an ordinary action,®7 
and the general rules of pleading®® are said to be ap- 
plicable.°® Where the complaint filed before the as- 
sessors-on grievance day* is annexed to the petition, 
they should be considered together.? - 

Signature and verification.? Under a statute pro- 
viding that any person assessed claiming to be ag- 
grieved may present a petition duly verified,* the 
petition must be signed by a person aggrieved® him- 
self or through his authorized agent,® and a petition 


89. See supra note 83. 


90. People ex rel. German-Ameri- | App.Div. 198; 
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People vy. Feitner, 59 N.Y.S. 327, 438 


People ex rel. Brooklyn 
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of a party’s attorney is insufficient.’ A verification 
of a petition by an attorney is defective where it 
fails to state any reason why it is so verified,’ or 
the sources of his information and belief.2 Where 
two or more parties join in the petition under the 
statute,‘ verification by one of the petitioners is 
sufficient.t While the authority of an attorney to 
sign for petitioners may be assumed,'? it has been 
held that the signature and verification of one peti- 
tioner is insufficient in the absence of allegations of 
authority from the others. 

Amendment.'* Under statutes so providing,?® an 
amendment may be allowed to the petition,!® and an 
amendment may be allowed to conform to the 
proof.1* After the period in which application for 
the writ must be made?® the court may ailow amend- 
ments of matters of form or expression,!® but can- 
not permit a jurisdictional fact to be inserted in the 
petition.?° 

Sufficiency of petition generally.2: The petition, 
to review the assessment, must be sufficient.22 The 
petition is sufficient if it alleges facts which, if ad- 
mitted by the return, would entitle petitioner to re- 
hef,?° but in the absence of statute evidentiary mat- 
ter,?* or matters of defense?*® need not be pleaded. 
Allegations in the language of the:statute conferring 
18. Time of taking proceedings see. 


supra § 1107. 


19. Grossman v. 


can Bank vy. Purdy, 101 N.E. 455, 207 
N.Y. 758; People ex rel. Merchants’ 
Nat. Bank v. Purdy, 95 N.E. 814, 20% 
N.Y. 599; People ex rel. American 
Exch. Nat. Bank v. ‘Purdy, 89 N.E. 
838, 196 N.¥. 270; People ex rel. Im- 
porters’ & Traders’ Nat. Bank v. Pur- 
dy, 152° N.Y-S:.275,. 167 App.Div. 50 
eet gr 152 N.Y.S. 1136, 166 App.Div. 


{a] For example.—(1) Certiorari 
sued out Nov. 29, 1910, to review as- 
sessments of stock of relator for the 
years 1901 to 1907, inclusive, on the 
round that the board of assessors 
failed to give notice of the assess- 
ments and of a time and place for 
hearing objections thereto, was bar- 
red by laches. People ex rel. Ger- 
man-American’ Bank vy. Purdy, 101 N. 
EB. 455, 207 N.Y. 758. (2) Certiorari 
Sued out Aug. 14, 1912 to review as- 
Sessments of stock for the years 
1901-1907, inclusive, was barred by 
laches. People ex rel. Importers’ & 
Traders’ Nat. Bank vy. Purdy. 152 _N. 
Y.S. 275, 167 App.Div. 50 [reh gr 152 
N.Y.S. 1136, 166 App-Div. 918]. | 

91. Generally see Certiorari §8§ 
141-176. 

On review by: 

Assessors see supra § 997. 
Board or officer see supra § 1035. 


92. See infra § i112. 
93. See supra § 1100. — 
94. People ex rel. O’Neil v. Purdy, 


177 N.Y.S. 48, 188 App.Div. 485; Peo- 
ple v. Purdy, 167 N.Y.S. 91, 179 App. 
Div. 748 [aff 119 N.E. 1071, 222 N.Y. 


657]. 

95. People v. Cantor, 190 N.Y.S. 
298,\198 App.Div. 317; People v. Ou- 
derkirk, 105 N.Y.S. 134, 120 App.Div. 
650. 

96. People ex rel. Empire Mort- 
gage Co. v. Cantor, 190 N.Y.S. 298, 
198 App.Div. 317 [conforming to op 
189 N.Y.S. 646, 197 App.Div. 437]; 
People v. Ouderkirk, 105 N.¥.S. 134, 
120 App.Div. 650. 

7. People ex rel. George Kemp 
Real Estate Co. v. O’Donnel, 91 N.E. 
276, 198 N.Y. 48; People v. Stillwell, 
83 N.E. 56, 190 N.Y. 284; Peo. v. Bar- 
ker, 46 N.E. 875, 152 N.Y. 417; People 
v. New York Tax Com’rs, 39 N.E. 385, 
144 N.Y. 483; In re Corwin, 32 N.E. 
16, 135 N.Y. 245; People ex rel. New 
York Cent. R. Co. v. Bissell, 201 N. 
Y.S. 865, 207 App.Div. 705; People v. 
Cantor, 190 N.Y.S. 298, 198 App.Div. 
317; People v. Ouderkirk, 105 N.Y.S. 
134, 120 App.Div. 650; People v. Feit- 
ner, 81 N.Y.S. 78, 81 App.Div. 118; 


Development Co. v. Purdy, 159 N.Y.S 
778, 96 Misc. 10 [aff 164 N.Y.S. 1107]; 
People v. Woodbury, 123 N.Y.S. 592, 
67 Misc. 481; People v. Hall, 109 N. 
Y.S. 402, 57 Mise. 308 [mod 114 N. 
Y.S. 511, 130 App.Div. 360]. 

98. See Pleading 49 C.J. p 1. 

99. People v. Stillwell, 83 N.E. 56, 
190 N.Y. 284. 

1. See supra § 997. 

2. People ex rel. Dexter Sulphite 
Pulp & Paper Co. v. Hughes, 215 N. 
Y.S. 710, 216 App.Div. 626 [rev on 
ag: grounds 157 N.E. 922, 246 N.Y. 
as Generally see Certiorari §§ 155, 

6. 
4. See statutory provisions. 

[a] Form of verification.—An affi- 
davit made by the superintendent of 
a railroad stating that the company 
has “no director or general officer 
residing in the county” is sufficient 
under L. (1880) e 269 (Tax L. § 290). 
People v. Cheetham, 45 Hun 6, 9 N.Y. 
St. 580. 
site Persons aggrieved see supra § 

6. People ex rel. Warren y. Purdy, 
177, N.Y.S. 45 [aff 155 N.Y.S. 1147, 171 
App.Div. 936]. 

7. People ex rel. Warren v. Purdy. 
supra. ; 

8. People ex rel. Warren vy. Purdy, 


9. People ex rel. Warren v. Purdy, 
supra. 

10. Joinder of petitioners see su- 
pra § 1106. 

11. People y. Cheetham, 45 Hun 6, 
9 N.Y.St. 580; People v. Coleman, 41 
Hun 307, 2-N.Y.St. 616. 

12. People v. Coleman, supra. 

18. People v. Feitner, 76 N.Y.S. 
245, 71 App.Div. 572. 
PY Generally see Certiorari §§ 159, 

Amendinent of writ see infra § 1109. 


15. See statutory provisions. 
16. People v. Feitner, 68 N.Y.S. 
1058, -58 App.Div. 343; People v. 


Board of Assessors, 41 N.Y.S. 769, 10 
App.Div. 393. 

[a] Inequality.—Under Code Civ. 
Proc. § 723 petition may be amended 
so as to specify instances of dispro- 
portionate valuation as required by 
L. (1896) ce 908 § 250. People v. Board 
of Assessors, 41 N.Y.S. 769, 10 App. 
Div. 393 

17. People vy. Cantor, 190 N.Y.S. 
298, 198 App.Div. 317; People v. Ou- 
poe 105 N.Y.S. 134, 120 App.Div. 
650. 


People ex rel. 


Goldfogle, 219 N.Y.S. 278, 219 App. 
Div. 68. 
29. People ex rel. Grossman _ v. 


Goldfogle, supra; People ex rel. O’Neil 
v. Purdy, 177 N.Y.S. 48, 188 App.Div. 
485; People ex rel. Warren v. Purdy, 
LUT. SNCY SS e456 se fatiecl 6 Sv Neo Sa METS 
171 App.Div. 936]; People v. Com- 
missioners of Taxes, 26 N.Y.S. 941. 

21. Sufficiency of evidence see in- 
fra §eleL5: 

22. People ex rel. Long Island R. 
Co. v. State Board of Tax Com’rs, 183 
N.Y.S. 733, 193 App.Div. 297 [mod 171 
N.Y.S. 784, 104 Mise. 234 and rev on 
other grounds 131 N.E. 896, 231 N.Y. 
221 and 132 N.B.. 892,231 N.Y. 569]. 

[a] Charge in petition (1) for cer- 
tiorari, that tax assessors had not dis- 
tinguished between persons who had 
rendered accounts of personal proper- 
ty and those who had not, was un- 
sustainable, where it did not appear 
that any person had rendered such 
an account. Greenough v. Board of 
Canvassers and Registration of Paw- 
tucket, 82 A. 406,33 R.I. 559. 

{b] Objections that assessment 
did not specify property, etc., assess- 
ed were unavailable to the attorney- 
general on an application for a writ 
of certiorari to review the list of per- 
sons assessed, as constituting a list 
of persons entitled to vote. Green- 
ough v. Board of Canvassers and Reg- 
istration of Pawtucket, 82 A. 406, 33 
De 5597 

[ce] Allegations in petition for 
eertiorari that the majority of a board 
of assessors assessed a large num- 
ber of persons for personal property, 
over the objection of a minority of 
the board, did not show that the 
whole board did not coneur in the 
final result. Greenough y. Board of 
Canvassers of Central Falls, 82 A. 411, 
34 RI. 84. i 

23. People v. Feitner, 59 N.Y.S, 
327, 48 App.Div. 198; People vy. Hark: 
ness, 32 N.Y.S. 344, 84 Hun 445; Peo- 
ple ex rel. Sweet v. Blake, 132 N.Y.S. 
191, 72 Misc. 646; People vy. ©’Don- 
nell, 92 N.Y.S. 577, 46 Misc. 521. 

24. People v. New York Tax 
Com’rs, 39 N.E. 385, 144 N.Y. 483; In 
re Corwin, 32 N.B. 16, 135 N.Y. 245; 
In re Cathedral of Incarnation, 86 
N.Y.S. 900, 91 App.Div. 5438; In re 
Nisbet, 38 N.Y.S. 392,.3 App.Div.: 171. 

Specifying instances of inequality 
see infra this section. 

25. . People v. State Tax Com’rs, 67 
N.Y.S. 69, 55 App.Div. 218, 
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the remedy are sufficient.?® 

Aggrievement. Statutes requiring the: petition to 
allege that the relator is, or will be, injured by the 
assessment?’ must be complied with.?* An allega- 
tion following the language of the statute is suffi- 
cient.?° 

Application to assessors. Where the statute so di- 
rects,*° the petition must allege that a sufficient?+ 
application®? has been made in due time to the prop- 
er officers to correct the assessment,*? and unless 
the grounds** of complaint are embodied in the ap- 
plication, they may not be supplied subsequently in 
the petition for the writ®® for the consideration of 
the court.*® 

Forfeiting right of review. Forfeiture of the 
right of review*? ordinarily is a matter of defense 
and matter in anticipation of such defense need not 
be -pleaded.*® 

Illegality. Under special statutes providing for 
review of the assessment by certiorari on the ground 
of iHegality,*?® the petition must sufficiently allege 
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ity.41. Thus the petition must state the grounds on 
which exemption of the property is claimed,*? or 
that the property is not subject to taxation,**® or 
that property is not subject to taxation in a par- 
ticular district.44 Alleging that certain claims of 
illegality were made before the assessors is not a 
specification of the grounds.*® While allegations of 
a petition that a former roll is illegal may be im- 
material where such roll is not the subject of at- 
tack,*® such allegations may be proper as a part of 
the history of the preparation of a subsequent roll 
which is attacked.*7 

Overvaluation. Under special statutes providing 
for certiorari to review tax assessments, where the 
ground of complaint is the overvaluation*® of the 
property, the petition for the writ must sufficiently 
allege such overvaluation.*® Overvaluation must dis- 
tinctly appear to be the ground of objection,®® but, 
if it appears, it is immaterial, in the absence of stat- 
utory direction, in what language the objection is 
expressed.*! General allegations are sufficient where 


illegality.*° 


26. Matter of New York, 103 N.Y-S. 
87, 117 App.Div. 811; In ‘re Nisbet, 
88 N.Y.S. 392, 8 App.Div. 171. 

27. See statutory provisions. 

28. People v. Wells, 92 N.Y.S. 5, 
101 App.Div. 600 [rev on facts 78 N.E. 
878, 182 N.Y. 314]; People v. Hark- 
ness, 32 N.Y.S. 344. 84 Hun 445. 

29. People v. Cheetham, 45 Hun 6, 
9 N.Y.St. 580. 

30. See statutory provisions. 

31. Sufficiency of application see 
supra §§ 997, 1104. 

32. Necessity of application see su- 
pra § 1104. 

33. People v. Wells, 91 N.Y.S. 219, 
99 App.Div. 364 faff 73 N.E. 1025, 181 
N.Y. 252]; People ex rel. Powdered 
Milk Co. of America v. Rowe, 161 N.Y. 
S. 1064. But see People v. Gray, 45 
Hun (N.Y.) 243 (motion to quash 
writ on filing of return denied, al- 
though the petition and writ did not 
show an application before asses- 
sors). 

{a] Specific. objections.—A_  peti- 
tion for certiorari to review an as- 
sessment, stating merely that the pe- 
titioner, ‘‘considering itself aggrieved 
by the valuation, . . . made 
written application to said board of 
assessors pursuant to law to have 
the same corrected,” is fatally defec- 
tive, as not complying with Tax L. 
§ 37, requiring objections to assess- 
ments to be specific. People ex rel. 
Powdered Milk Co. of America v. 
Rowe, 161 N.Y-S. 1064. 
eg Grounds for review see supra § 

35. People v. Feitner, 79 N.Y.S. 
309, 77 App.Div. 428; Peovle v. Feit- 
ner, 61 N.Y.S. 432, 45 App.Div. 542; 
People v. Carmichael, 118 N.Y.S. 354, 
64 Mise. 271 [aff 125 N.Y.S. 1151, 139 
App.Div. 925]; People v. Feitner, 80 
N.Y.S. 140, 39 Misc. 463 [rev on other 
grounds 83 N.Y.S. 1114, 86 App.Div. 
46 (aff 70 N.E. 1106, 178 N.Y. 577)]; 
People v. Feitner, 69 N.Y.S. 798, 34 
Misc. 299. 

36. See infra § 1112. 

37. Bight of review see supra §§ 
1102-1105. 

88. People v. State Tax Com’rs, 
67 N.Y.S. 69, 55 App.Div. 218. 

39. Illegality as ground see supra 


Allegations held sufficient 
(1) That the corporation 
was doing business within the state, 
rendering it liable to taxation of its 
franchise. People v. Glynn, 87 N.E. 
434, 194 N.Y. 387. (2) Error in tax- 
ing a corporation as a nonmanufac- 
turing corporation. People y. Camp- 


Yor later cases, developments and changes in the law see Annotations, same title and section number, 


Where the statute so directs, the peti- 
tion must specify the grounds of the alleged illegal- 


bell, 34 N.Y.S. 711, 88 Hun 527. 
[b] Alleging illegality or overval- 
uation.—The proceeding in certiorari 


to review an assessment of property, 


on the ground that it was illegal in 
including the value of an uncompleted 
building in the assessed valuation of 
the real estate, without an allegation 
that the assessment is an overvalua- 
tion, is one for review on ground of 
illegality, and not on the ground of 
overvaluation. People ex rel. Soeur- 
bee v. Purdy, 167 N.Y.S. 91, 179 App. 
Div. 748. 

41. People v. Coleman, 30 N.Y.S. 
379; People v. New York Tax, etc., 
Com’rs, 26 N.Y.S. 941. 

[a]. Assessment roll—aAn allega- 
tion in a petition for certiorari to 
review a tax assessment that the as- 
sessment roll does not contain a de- 
scription of relator’s property, nor 
give the quantity of land to be as- 
sessed, or the number of the lot or 
any description thereof sufficient to 
comply with the law and duties of the 
assessors, is an allegation of matter 
of iaw. People ex rel. Sweet v. Blake, 
132 N.Y.S..191, 72 Misc. 646. 

ib] Allegations held sufficient to 
allege that assessment of capital 
stock was illegal and erroneous. Peo- 
ple v. Barker, 20 N.Y.S. 797, 66 Hun 
21 [aff 33 N.E. 336, 137 N.Y. 5441. 
42. [a] Allegations held insuffi- 
cient to state on what grounds per- 
sonal property was exempt. People 
v. New York Tax, etc., Com’rs, 26 N. 
WS 940. 

[b] Exemption statute.—W here 
certiorari is instituted by a mutual 
insurance company to review an as- 
sessment on the ground that it was 
exempt by a general statute, it is not 
necessary to set forth the statute in 
the petition, as the court will take 
judicial notice thereof. People v. 
New York Tax Com’rs, 39 N.E. 385, 
144 N.Y. 483. 

43. [a] Special franchise.—Under 
Tax L. §§ 37 and 290, a railroad com- 
pany in its complaint to the state 
board of tax commissioners respect- 
ing the assessment of its. special 
franchise to maintain its road across 
Streets and highways, and in its pe- 
tition for a writ of certiorari, should 
have set out the facts concerning the 
crossings occupied by it before the 
highways were laid out, as it had ac- 
curate knowledge with respect there- 
to, and where it failed to do so it is 
not entitled to relief on certiorari 
respecting such crossings, as the tax 
commissioners were not acting with- 
out authority. People ex rel. Long 


the notice of assessment renders a more particular 
statement impossible.®? 


The petition must allege 


Island R. Co. v. State Board of Tax 
Com’rs, 131 N.H. 896, 231 N.Y. 221. 
44. [a] Allegations held insuffi- 
cient to show that certain money was 
in another state. People v. Barker, 
83 N.Y.S. 38, 84 App.Div. 469. 
Beas People v. Coleman, 30 N.Y.S. 
46. Allen Square Co. v. Krieger, 
216 N.Y.S. 458, 217 App.Div. 123. 
47. Allen Square Co. v. Krieger, 


43. Overvaluation as ground see 
supra § 1101. 

49. People ex rel. Sutphen v. Feit- 
58 N.Y.S. 86 
61 N.Y.S. 432, 45 App.Div. 542]. 

fa] Allegations held sufficient: 
(1) To allege overvaluation on real 
estate. Allen Square Co. v. Krieger, 
216 .N.Y-S.. 458, 217 App.Div. 123; 
People v. Feitner, 59 N.Y.S. 327, 43 
App.Div. 198. (2) A petition stating 
the amount of a real estate assess- 
ment, and the excess over any former 
assessment, and which shows the 
highest valuation and bid on the prop- 
erty when offered for sale, which is 
much less than the assessed value, 
and the low rental value of the prop- 
erty as a result of the inferior con=- 
struction of a _ building. People v. 
Feitner, 70 N.Y.S. 360, 61 App.Div. 117 
[aff 61 N.E. 763, 168 N.Y. 441]. 


50. People v. Feitner, 79 N.Y.S. 
309, 77 App.Div. 428. 
51. People v. Barker, 43. N.Y.S.- 


1015, 14 App.Div. 412. 

52. People ex rel. Long Island R. 
Co. v. State Board of Tax Com’rs, 131 
N-H. 896,523 15 Ne YZ 2ot! 

[a] Special franchise —A  com- 
plaint by a railroad company and pe- 
tition for certiorari concerning the 
assessment of its special . franchise 
with respect to a street crossing, 
which stated that the assessment 
was excessive and erroneous by rea- 
son of overvaluation and unequal in 
comparison with the assessments 
made on Similar property, and that 
the relator was unable to point out 
the specific instances of inequality 
because of the refusal of the state 
board of tax commissioners to allow 
it to inspect the rolls, was sufficient 
to raise the question of overvaluation 
and inequality and permit it to com- 
plain of the inclusion of the value 
of bridges for carrying highways over 
the railroad tracks where the notice 
of assessment did not give a separate 
assessment for each crossing, but 
combined them in groups and gave no 
information as to how much was as- 
sessed for tangible property and how 


—= 


9, 27 Misc. 384 [aff.. 


. § 1108). 


the value or market value of the property,°* and, 
where so alleged, it is not necessary to state that 
the property has been assessed at a sum in excess of 
its ordinary sale price.®* -Where the statute so re- 
quires, the extent of ‘overvaluation must be stated.®> 
In the ease of several parcels of property separately 
assessed, the extent of overvaluation of each par- 
cel should be stated.** Allegations as to value on 
information and belief are sifficient.57 

Inequality. Where inequality of assessment. is 
relied upon as a ground for review by certiorari un- 
der special statutes,®® the petition must be sufficient 
under the statute.°® An allegation in the language 
of the statute is sufficient.6° Where, under the 
statute or city charter, the petition must state that 
the assessment is unequal in that the assessment has 
been made at a higher proportionate valuation than 
the assessment of other property on the same roll by 
the same officers, an allegation that property is not 
assessed in the same proportionate valuation as oth- 
er property is insufficient;®! but it is sufficient to 
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allege that other assessments on the roll are made 
at a lower proportionate value.*? The petition must. 
allege the instances of inequality where the statute®* 
or city charter®* requires such specifications. The 
omission to make such specifications is a jurisdic- 
tional defect.°° The fact that specific instances of. 
inequality were alleged in the application to the 
assessors®® does not excuse the omission to make 
the specifications in the petition.*7 A general alle- 
gation giving specifications is sufficient, however, 
where the notice of assessment renders a more par- 
ticular petition impossible.°* A single instance of 
inequality is insufficient.6® Where, however, a tax- 
payer complains that he is assessed proportionately 
higher than any other property on the roll generally, 
particular instances need not be specified,7® but it 
is sufficient to allege that the property is. assessed. 
at its full value or a certain per cent thereof, while. 
other property is assessed at a certain lower per- 
centage of its full value.” 

Waiver of defects. Defects in the petition are 


much for the intangible privilege. 
People ex rel. Long Is!and R. Co. v. 
State Board of Tax Com’rs, 131 N.E. 
$96, 231 N.Y. 221. 

53. People ex rel. Grossman v. 
Goldfogle, 219 N.Y.S. 278, 219 App. 
Div. 68; People ex rel. Hudson & M. 
R. Co. v. State Board of Tax Com’rs, 
127 N.Y.S. 918, 143 App.Div. 26 [rev 
on other grounds, 96 N.E. 435, 203 N. 
Y. 119]; People v. Feitner, 79 N.Y.S. 
309, 77 App.Div. 428; People ex rel. 
Sweet v. Blake, 132 N.Y.S. 191, 72 
Misc. 646; People v. Feitner, 58 N. 
Y.S. 869, 27 Misc. 384 [aff 61 N.Y.S. 
432, 45 App.Div. 542]; People ex rel. 
Mills v. Purdy, 177 N.Y.S. 277. 

[a] Allegation held sufficient.—An 
averment that the property was as- 
sessed at a certain sum more than is 
in‘accordance with its market value. 
People v. Barker, 43 N.Y.S. 1015, 14 
App.Div. 412. - 

{b] Allegations held insufficient.— 
Allegation that the assessment was 
excessive because the property was as- 
sessed for twice what it should have 
been stated was a matter of law, and 
not of fact, and did not amount to an 
allegation that the property was as- 
Sessed at more than its fair value. 
People ex rel. Sweet v. Blake, 132 N. 
Y.S. 191, 72 Misc. 646. 

[ec] Special franchise.—People ex 
rel. Hudson & M. R. Co. v. State Board 
of Tax Com’rs, 127 N.Y.S. 918%, 143 
App.Div. 26 [rev on other grounds 96 
N.E. 435, 203 N.Y. 119]. 


54. People v. Barker, 43 N.Y.S. 
1015, 14 App.Div. 412. : 
55. People ex rel. Dexter Sulphite 


Pulp & Paper Co. v. Hughes, 157 N.E. 
922, 246 N.Y. 35; People ex rel. Gross- 
man v. Goldfogle, 219 N.Y.S. 278, 219 
App.Div. 68; People ex rel. New York 
& R. B. Ry. Co. v. State Board of Tax 
Com’rs, 140 N.Y.S. 691, 157 App.Div. 
496, 79 Mise. 135 [aff 142 N.Y.S. 1139, 
157 App.Div. 496 (aff 103 N.E. 1130, 
209 N.Y. 599)]; Matter of New York, 
103 N.Y.S. 87, 117 App.Div. 811; Peo- 
ple ex rel. Mills v. Purdy, 177 N.Y.S. 
2 


[a] Allegation held sufficient to 
show overvaluation of real estate and 
extent thereof. Matter of New York, 
103 N.Y.S. 87, 117 App.Div. 811. 

56. People ex rel. City of New York 
v. Keeler, 143 N.E. 211, 237 N.Y. 332; 
People ex rel. Ward v. Sutton, 130 N. 
E. 570, 230 N.Y. 339. 

[a] Allegations held sufficient.—A 
petition which stated the extent of 
the overvaluation of two parcels to- 
gether, but elsewhere stated the as- 
sessment of each parcel, and alleged 
that they were assessed on a stated 
ratio of their market value, sufficient- 
ly shows that the overvaluation as to 
each property was in the ratio of their 
value. People ex rel. Ward v. Sutton, 


130 N.E. 570, 280 N.Y. 339. 

57. People v. Ouderkirk, 105 N.Y. 
S. 134, 120 App.Div. 650. 

58. Inequality as ground see su- 
pra § 1101. 

59. [a] Petition must show a 
state of facts from which a presump- 
tion justly arises that the inequality 
complained of will subject the tax- 
payer to the payment of more than 
his just proportion of the aggregate 
tax. Matter of Corwin, 32 N.E. 16, 
135 N.Y. 245; People v. Carter, 17 
N.E. 222, 109 N.Y. 576. 

60. Matter of Corwin, 32 N.E. 16, 
135 N.Y. 245; Matter of Nisbet, 38 
N.Y.S. 392, 3 App.Div. 171 [rev on oth- 
roy bila ss 41 N.Y.S. 1124, 11 App.Div. 

People v. Harkness, 32 N.Y.S. 
344, 84 Hun 445, 

62. People v. Feitner, 59 N.Y.S. 
327, 43 App.Div. 198. 

63. People v. Purdy, 136 N.Y.S. 667, 
152 App.Div. 175. 

[a] “The instances are really evi- 
dence of the ultimate fact of inequal- 
ity; but the statute expressly pro- 
vides that the petition shall contain 
them. . . . The reason for insert- 
ing them in the petition is to tender 
an issue.” People ex rel. Queens Bor- 
ough Gas & Electric Co. v. Woodbury, 
123 N.Y.S. 592, 596, 67 Misc. 481. 

{[b] “Act of 1880 did not prescribe 
that the petition upon which a writ 
of certiorari was issued to review as- 
sessment for taxation on the ground 
of inequality should specify the in- 
stances in which such inequalities ex- 
ist.” People v. Feitner, 68 N.Y.S. 581, 
585, 33 Misc. 293. 

[ec] Application to special fran- 
chises.—Tax L. § 290 (Consol. L. c 
60), requiring a petition to review an 
assessment on the ground of inequal- 
ity to specify the instances in which 
the inequality exists, applies to a pe- 
tition to review the assessment of a 
special franchise under § 46. People 
ex rel. Hudson & M. R. Co. v. State 
Board of Tax Com’rs, 127 N.Y.S. 918, 
143 App.Div. 26 [rev on other grounds 
96 N.E. 435, 203 N.Y. 119]; People ex 
rel. Queens Borough Gas & Electric 
Co. v. Woodbury, 123 N.Y.S. 592, 67 
Misc. 481. 

64. People ex rel. Grossman _ v. 
Goldfogle, 219 N.Y.S. 278, 219 App. 
Div. 68; People ex rel. O’Neil v. Pur- 
dy, 177 N.Y.S. 48, 188 App.Div. 485; 
People v. Feitner, 58 N.Y.S. 869, 27 
Misc. 384 [aff 61 N.Y.S. 432, 45 App. 
Div. 542]; People ex rel. Mills v. Pur- 
dy, 177 N.Y.S. 277; People v. Purdy, 
LIB ON. Wes. 206.95 
-{a] “he object of this undoubted- 
ly was to guide the court in framing 
the writ, and to render it unnecessary 
for the respondents to certify up the 
entire assessment roll, or to make a 


return other than with respect. to the 
instances mentioned.” People v. Feit- 
ner, 58 N.Y.S. 869, 875, 27 Misc. 384 
[aff 61 N.Y.S. 432, 45 App.Div. 542]. 

[b] Allegations held sufficient to 
show specific instances of inequality 
in assessment of real estate. People 
v. Feitner, 61 N.E. 1132, 168 N.Y. 661 
mem; People v. Feitner, 70 N.Y.S. 
452, 61 App.Div. 156 [aff 61 N.H. 1132, 
168 N.Y. 661]; People v. Feitner, 68 
N.Y.S. 581, 383 Misc. 293. 

65. People ex rel. Grossman vy. 
Goldfogle, 219 N.Y.S. 278, 219 App. 
Div. 68; People ex rel. O’Neil v. Pur- 
dy, 177 N.Y.S. 48, 188 App.Div. 485. 

66. See supra § 997. 

67. People ex rel. O’Neii v. Purdy, 
177 N.Y.S. 48, 188 App.Div. 485. 

68. People ex rel. Long Island R. 
Co. v. State Board of Tax Com’rs, 132 
NE. 892, 231 N.Y. 569. 

69. People v. O’Donnell, 92 N.Y.S. 
770, 46 Misc. 519. 

70. People v. Webster, 63 N.Y.S. _ 


/574, 49 App.Div. 556. 


[a] “The rule may be stated to 
be that, where a person assessed come 
plains because his property is ase 
sessed proportionately higher than 
other particular pieces of property 
upon the same roll, he should specify 
such pieces of property, and state 
their value; but, where the allegation 
is that the property of the person 
complaining is assessed proportion- 
ately higher than any of the other 
property in the town (which is, in ef- 
fect, the allegation in the case at bar), 
the valuation of all the different prop- 
erties in the town need not be Stated, 
or particular instances of value giv- 
en.’”’ People v. Webster, 63 N.Y.S. 
574, 579, 49 App.Div. 556. ; 

71. People ex rel. Dexter Sulphite 
Pulp & Paper Co. v. Hughes, 157 N.E. 
922, 246 N.Y. 35; People ex rel. Ward 
v. Sutton, 130 N.E, 570, 230 N.Y. 339; 
Allen Square Co. v. Krieger, 216 N.Y. 
S. 458, 217 App.Div. 123; People v. 
Webster, 63 N.Y.S. 574, 49 App.Div. 
556; People v. Budlong, 49 N.Y.S. 484, 
25 App.Div. 373 [rev 47 N.Y.S. 765, 
21 Misc. 361]. ; 

[a] “The effect is the same as if 
they annexed a copy of the roll itself.” 
People ex rel. Ward v. Sutton, 130 
N.E: 5:70, 571,°230 N.Y. 339. 

[b] Thus: (1) A petition alleging 
inequality in assessments, in that pe- 
titioner’s property had been assessed 
at its full value while.others had been 
assessed at twenty-five to forty per 
cent, was sufficient. People ex rel. 
Dexter Sulphite Pulp & Paper Co. vy. 
Hughes, 157 N.E. 922, 246 N.Y. 35. 
(2) A petition which alleged that the 
other property in the city was as- 
sessed at the rate of eighty per’ cent 
of its market value, while the proper- 
ty in question was assessed at one 
hundred thirty-three per cent of its 
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waived by filing a return to the writ before making 
objections.*? 

{§ 1109] g. Writ and Return’*—(1) In General. 
The writ should not command a return’’ of anything 
more than the statute’® requires to be returned,‘® 
and it should call for only so much of the record as 
affects the particular property of the relator.77 A\|- 
though the statute directs that the assessors shall 
not be required to return the original assessment roll, 
the writ is not, however, invalid,’® since a return of 
a certified or sworn copy under the statute is suffi- 
cient.7® Notice of the granting of the writ, being dis- 
eretionary, may be dispensed with by the court.®° 

Return of writ.81 Writs issued under special stat- 
utes regulating certiorari to review tax assessments,*? 
which are deemed exclusive,** are returnable in ac- 
cordance with the provisions of such special statutes 
and not according to general statutes providing for 
certiorari.84 The writ must be made returnable at 
the time provided by statute,°® and, if made return- 
able in less than the period designated, it will be dis- 
missed.8* The writ must be made returnable to the 
court or branch thereof designated by statute,®’ but 
the question can be raised only in a direct proceed- 
ing, and not on application to enforce the writ.*% 
The omission to make the writ returnable to the place 
directed by statute is cured by a full and voluntary 
appearance at a term not named in the writ.*® 

Stay of proceedings. The court ordinarily will 
not stay proceedings to collect the tax,®® especially 


where the statute enables it to compel its restora- 
market value, and which specified | 176; 
as,instances of inequality all other 
real estate within the city assessed 
upon the said assessment roll, was 
sufficient. People ex rel. Ward v. Sut- 
ton, 130 N.E. 570, 230 N.Y. 339. 

72. People ex rel. Long Island R. 


[a] 
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People v. Board of Com’rs of 
Taxes, 26 N.Y.S. 309, 4 Misc. 504. 

Writ must require a return to 
he made thereto at a special term to 
be held within not less than ten days 
from the time of its allowance, but it 
is not necessary that the writ should |v. 


[§§ 1108-1110 


tion in ease it is adjudged illegal.°t Special stat- 
utes governing the issuance of the writ to review 
tax assessments aré” ordinarily: exclusive so as to 
render general statutes inapplicable;°* and, where 
the special statutes so provide,®* the writ issued does 
not stay the proceedings of the assessors or other 
persons to whom it is directed or to whom the as- 
sessment rolls may be delivered according to law.®* 

Amendment of writ.°> Under, and in accordance 
with, statutes so providing,®® defects in the writ may 
be cured by amendment.°7 

[§ 1110] (2) Return to Writ.°® Under special 
statutes providing for certiorari to review tax assess- 
ments,°® the return is not conclusive,’ but its office 
is to present an issue for the court to try.2, Where 
statutes designate the rule to be observed in valuing 
property,? the assessors should certify in their re- 
turn that they have followed the statute, not merely 
that they have fairly assessed the property.* Special 


‘statutes governing the return to the writ must be. 


complied with.® Under special statutes so provid- 
ing the officers making a return to the writ need not 
return the original roll or papers,* but must return 
certified or sworn copies or such portions as may 
be called for by the writ.7 Rules governing pleas 
and answers generally® are applicable in certiorari to 
review a tax assessment.® The return to the writ 
should traverse the material allegation of the peti- 
tion so as to raise an issue for the determination of 
the court;1° and matters of the petition not denied 


Herkimer, 6 N.Y.Civ.Proe. 297. 

[a] Parties.—People v. Roe, 49 N. 
YS. 22%, 26 «App. Div. 107. 

[b] Place of return.—People v. 
Cook, 17 N.Y.S. 546, 62 Hun 303. ‘ 
[ec] Seal of court omitted.—People 
Assessors of Town of Herkimer, 


Co. v. State Board of Tax Com’rs, 131 
N.E. 896, 231 N.Y. 221; People ex rel. 
New York & R. B. Ry. Co. v. State 
Board of Tax Com’rs, 140 N.Y.S. 691, 
157 App.Div. 496, 79 Misc. 135 [aff 142 
N.Y.S. 1139, 157 App.Div. 496 (aff 103 
N.E. 1130, 209 N.Y. 599)]; People ex 
rel. Colgate Inn v. Assessors of Town 
of Hamilton, Madison County, 230 N. 
Y.S. 134, 132 Misc. 506; People ex rel. 
Long Island R. Co. v, State Board of 
Tax Com’rs, 171 N.Y.S. 784, 104 Misc. 
234 [mod 183 N.Y.S. 733; 193 App.Div. 
oa 183 N.Y-S. 954, and 183 N.Y.S. 

73. Generally 
202-235, 249-292. 

fae whom writ directed see supra § 
1 : 

74. Return to writ see infra § 1110. 

75. See statutory provisions. 

76. People v. Miller, 87 N.Y.S. 341, 
92 App.Div. 116; People v. State Tax 
Com’rs, 67 N.Y.S. 51, 55 App.Div. 186. 

[a] Beview of determination of 
comptroller.—People v. Miller, 87 N. 
Y.S. 341, 92 App.Div. 116. 

{b] Authority of assessors.—The 
writ should not require defendants to 
specify by what authority or claim of 
authority they made the assessment. 
People v. Feitner, 57 N.Y.S. 1062, 40 
App.Div. 620. 

77... People * Vv... New,./ York “Tax 
Com’rs, 10 Abb.N.Cas. (N.Y.) 35. 

78. Inre Winegard, 28 N.Y.S. 1039, 
78 Hun 58 [mod 25 N.Y.S. 48, 5 Misc. 


See infra § 1110. 

80. People v. Smith, 24 Hun 66 
{[dism 85 N.Y..628]. 

' 81. Return to writ see infra § 1110. 

82. See statutory provisions. 

83. See supra § 1100. 

84. People v. Feitner, 64 N.Y.S. 
675, 51 App.Div. 196; People v. Low, 
40 Hun (N.Y.) 176. 

85. People v. Low, 40 Hun (N.Y.) 


see Certiorari §§ 


be served ten days before the return 
day. People y. Smith, 24 Hun 66 
[dism 85 N.Y. 6281]. . 

86. People v. Board of Com’rs of 
Taxes, 26 N.Y.S. 309, 4 Mise. 504. 

87. People v. Priest, 62 N.E. 567, 
169 N.Y. 432, 32 N.Y.Civ.Proc. 341; 
Matter of Tilyou, 67 N.Y.S. 1097, 57 
App.Div. 101; People v. Feitner, 65 
N.Y.S. 935, 53 App.Div. 181; People 
v. Feitner, 64 N.Y.S. 675, 51 App.Div. 
196; People v. Greenburgh, 43 Hun 
637, 6 N.Y.St. 744 [aff 12 N.E. 794, 106 
N.Y. 671]; People v. Board of Com’rs 
of Taxes, 26 N.Y.S. 309, 4 Misc. 504. 

_{a] _Return to appellate division.— 
Since L. (1896) c 908 (Tax. L. § 290 
et seq) are exclusive, return of writ 
must be to the supreme court and not 
to the appellate division under Code 
Ciy. Proc. § 2138. People v. Feitner, 
64 N.Y.S. 675, 51 App.Div. 196. 

88. People v. Feitner, 65 N.Y.S. 
935, 538 App.Div. 181. 

89. People v. Lewis, 9 N.Y.S. 333, 
55 Hun 521, 

90. Singer Sewing Mach. Co. v. 
State Bd. of Assessors, 22 A. 1085, 54 
N.J.Law 90. 

91. Singer Sewing Mach, Co. v. 
State Bd. of Assessors, supra. 

92. See supra § 1100. 

93. See statutory provisions. 

94 People v. Coleman, 1 N.Y.S. 
112, 48 Hun 602; People v. Coleman, 
1 N.Y.S. 551, 48 Hun 620. See Op. 
Atty.-Gen., (N.Y., 1918) 16 St.Dept. 
116; Op. Atty.-Gen., (N.Y., 1907) 551. 

95. Generally see Certiorari § 233. 

Amendment to petition see supra § 


1108. 
See statutory provisions. 

97. People v. Webster, 63 N.Y¥.S, 
574, 49 App.Div. 556; People v. Roe, 
49 N.Y.S. 227, 25 App.Div. 107; In re 
Winegard, 28 N.Y.S. 1039, 78 Hun 58; 
People v. Cook, 17 N.Y.S. 546, 62 Hun 
303; People v. Assessors of Town of 


6 N.Y.Civ.Proc. 297. 


98. Generally see Certiorari §§ 
249-292. 
; Conclusiy ences of return see infra 


99. See statutory provisions, 

1. See infra § 1112. \ 

2. People v. Stillwell, 83 N.E. 56, 
190 N.Y. 284. 

3. See supra § 789 et seq. 

4 People v. Weaver, 67 How.Pr. 
CNTY) . 47-7. 

5. People ex rel. Long Island R. 
Co. v. Wolf, 136 N.Y.S. 465, 152 App. 
Div. 173; People ex.rel. Ontario & W. 
R. Co. v. State Board of Tax Com’rs, 
117 N.Y.S. 81, 132 App.Div. 604. 

6. Matter of Winegard, 28 N.Y.S. 
1039, 78 Hun 58. 

7 People ex rel. Long Island R. 
Co. v. Wolf, 136 N.Y.S. 465, 152 App. 
Div. 173. 

8. See Pleading §§ 197-379. 

9. People v. Stillwell, 83 N.E. 56, 
190 N.Y. 284. 

10. People v. Stillwell, supra; 
People v. Banfield, 72 N.Y.S. 35, 36 
Mise. 18. 

[a] Argumentative denial.—Under 
Tax L. (Consol. L. ¢ 60) § 290, requir- 
ing a petition to review an assessment 
on the ground of inequality to specify 
the instances of inequality, on certi- 
orari to review the assessment of a 
special franchise, a return denying 
every allegation of the petition, ex- 
cept So far as shown to be true by the 
return, is objectionable, as being ar- 
gumentative and indefinite, but is suf- 
ficient as a denial of the truth of the 
allegation of special instances, unless 
motion to make more definite is made. 
People ex rel. Queens Borough Gas & 
Electric Co. v. Woodbury, 123 N.Y.S. 
592, 67 Misc. 481, 

[b] Denial of paragraphs.—The 
denial on a return to a writ referring 
to the paragraphs in the petition is in= 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 1110-1112] 


are deemed admitted.11_ A material fact alleged is 
not controverted by a statement inconsistent there- 
with, but only by a general or specific denial.12 If 
the assessors acted on evidence or information out- 
side of that shown by the papers filed in the case, 
their return to the writ should embody such evi- 
dence,** as well as the modus operandi in making 
the assessment.!4 

Amended or further return.1®> ‘A mistake in the 
return as to form may, in the discretion of the court, 
be amended.1® While the court may deny a motion 
for a further return where the return is sufficient,7 
where it is insufficient, the relator may compel a 
further return.tS Thus, where the modus operandi 
in making the valuation‘is not set out as required,!® 
the relator may compel a further return,?° as in the 
case of valuation of special franchises.?! 

Modus operandi. Under special statutes providing 
that the return must set forth the grounds for the 
valuation made by the assessing officers,22 the as- 
sessing officers in their return must disclose the 
modus operandi by which the valuation was made,?3 
as in the case of the valuation?‘ of special fran- 
chises.2> For failure to disclose the modus operandi 
the court may determine the valuation de novo.?® 
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The legislative intent in enacting such statutes was 
that the assessing officers should tell the court how 
they arrived at the valuation,2? and a return from 
which it can only be inferred what rule or prin- 
ciple guided their determination is not an adequate 
compliance with the statute.2* The relator may, 
however, compel a further return.?® 

[§ 1111] h. Other Pleadings. Since the special 
statutes regulating certiorari to review tax assess- 
ments are exclusive,*® where such statutes provide 
for no reply by the relator to allegations, of the re- 
turn, the court, may not require a further pleading.?? 
The relator may meet without further pleading af- 
firmative defenses set up in the return either by 
evidence in contradiction or in avoidance.?2 

Motion to quash writ®* will be denied where it is 
made after the return is filed,?* or where it is not 
made on the proper ground.*> The motion to quash 
admits the relevant facts alleged in the petition.?® 

{§ 1112] i. Hearing and Review?7—(1) In Gen- 
eral. Where the assessment of a special franchise 
by a state board?® precedes the action of local as- 
sessors and is transmitted to them to be inserted in 
the local roll assessment thereafter of the same prop- 
erty by the local assessors cannot be reviewed in cer- 


sufficient to put in issue any of the 
material facts stated in such petition, 


* since such denial is in effect only a 


denial of the paragraph, and not of 
the facts therein. People v. Banfield, 
72 N.Y.S. 35, 36 Misc. 13. 

1l. People v. Stillwell, 83 N.E. ‘56, 
190 N.Y. 284; People v. Carter, 23 
INKS. 2926; EES SNSY. 557s) - People. iv. 
Feitner, 85 N.Y.S. 587, 90 App.Div. 9; 
People ex rel. Queens Borough Gas & 
Electric Co. v. Woodbury, 123 N.Y.S. 
592, 67 Misc. 481. But see People v. 
Speir, 59 N.Y.S. 1010, 28 Misc. 591 (al- 
legations of the petition cannot be 
taken as true because they are not 
traversed by the return since Tax L 


~[L. (1896) c¢ 908] § 250 et seq does 


not require it). 

[a] Application on grievance day. 
—People v. Carter, 23 N.E. 926, 119 
N.¥, 557. 

[b] Inequality—People ex rel. 
Queens Borough Gas & Electric Co., 
123 N.Y.S. 592, 67 Misc. 481. 

12. People v. Stillwell, 83 N.E. 56, 
190 N.Y. 284. 

13. People v. Barker, 34 N.E. 722, 
139 N.Y. 55; People ex rel. Ontario 
& W. R. Co. v. State Board of Tax 
Com’rs, 117 N.Y.S. 81, 132. App.Div. 
604: People v. Feitner, 79 N.Y.S. 975, 
78 App.Div. 313; People v. Feitner, 77 
N.Y.S. 745, 38 Misc. 178 [mod 79 N.Y. 
S. 975, 78 App.Div. 313]; People v. 
Dederick, 55 N.Y.S. 40, 25 Misc. 539 
[aff 58 N.Y.S. 1146, 41 App.Div. 617 
(mod 55 N.E. 927, 161 N.Y. 195) ]; Peo- 
ple v. Barker, 39 N.Y.S. 88, 16 Misc. 
252. 

‘Whenever the act of assess- 
sors is challenged, they must, in ad- 
dition to setting forth the conclusion 
reached by them, set forth the evi- 
dence upon which that conclusion is 
based, to the end that the court may 
determine whether the conclusion 
was fairly drawn from the facts es- 
tablished, or whether they acted 
arbitrarily in the matter.’’ People v. 
Feitner, 79 N.Y.S. 975, 976, 78 App. 
Div. 313 [quot People v. State Board 
of Tax Com’rs, 117 N.Y.S. 81, 83, 132 
App.Div. 604]. 

14. See infra‘this section. 

15. Generally see Certiorari §§ 
278-289. 

16. People v. Barker, 54+-N.H. 1093, 
159 N.Y. 569. 

17. People v. Roberts, 42 N.Y.S. 
1089, 18 Misc. 530 [rev on other 
grounds 46 N.Y.S. 570, 19 App.Div. 
574 (aff 47 N.E. 980, 154 N.Y. 101)], 

[a] Comptroller cannot be re- 
quired to show, by further return, the 


items of the capital stock, where he 
has returned all the proceedings had 
before him, including the evidence 
and the account as determined by him, 
fixing the total amount of capital 
stock on which taxes are to be paid. 
People v. Roberts, 42 N.Y.S. 1089, 18 


‘Mise. 530 [rev on other grounds 46 


N.Y.S. 570, 19 App.Div. 574 (aff 47 
N.E. 980, 154 N.Y. 101)1]. 

18. People v. State Board of Tax 
Com’rs,, 92-N. By 217,199: N.Y. 167. 

19. Modus operandi see infra this 
section. 

20. People v. State Board of Tax 
Com’rs, 92 N.E. 217, 199 N.Y. 167. 

21. People v. State Board of Tax 
Com’rs, supra; People ex rel. Buf- 
falo Gas Co. v. State Board of Tax 
Com’rs, 92° N.E. 215,199. N-Y.2 162; 
People ex rel. Hudson & M. R. Co. v. 
State Board of Tax Com’rs, 127 N.Y.S. 
918, 143 App.Div. 26 [rev on other 
grounds 96 N.E. 435, 203 N.Y. 119]; 
People ex-rel. Hudson & M. R. Co. v. 
State Board of ‘Tax Com’rs, 126 N.Y.S. 
1063, 142 App.Div. 220 [rev on other 
grounds 96 N.E. 435, 203 N.Y. 119]; 
People ex rel. Dry Dock, E. B. & B. 
R. Co. v. State Tax Commission, 164 
N.Y.S. 772. 

22. See statutory, provisions. 

23. People v. State Board of Tax 
Com’rs, 92 N.E. 217, 199 N.Y. 167. 

24. Mode of valuing franchises see 
supra § 834. 

25. People v. State Board of Tax 
Conrrs)  92-N.B.., 21.7,°-199. NY. 1675 
People ex rel. Buffalo Gas Co. v. State 
Board of Tax Com’rs, 92 N.E. 215, 199 
N.Y. 162; People ex rel. Jamaica 
Water Supply Co. v. State Board of 
Tax Com’rs, 89 N.E. 581, 196 N.Y. 39; 
People ex rel. Ontario & W. R. Co. 
v. State Board of Tax Com’rs, 117 
N.Y.S. 81, 132 App.Div. 604;- People 
ex rel. Hudson & M. R. Co. v. State 


‘Board of Tax Com’rs, 125 N.Y.S. 895, 


69 Misc. 1; People ex rel. Bryan v. 
State Board of Tax Com’rs, 123 N.Y.S. 
609, 67 Misc. 474 [aff 128 N.Y.S. 1139, 
143 App:Div. 950]. But see People v. 
State Board of Tax Com’rs,.67 N.Y.S. 
51, 55 App.Div. 186 (where it was 
held that the writ should not com- 
mand a return of “the manner of mak- 
ing the same [the assessment], the 
method pursued by you in making 
and fixing a valuation on such special 
franchise of petitioner in said city 
boas with the basis adopted by you 
for such valuation’’). 

26. See infra § 1117. 

27. People ex rel. Jamaica Water 
Supply Co. v. State Board of Tax 


Com’rs, 89 N.E. 581,. 196 N.Y. 39. 
22. People ex rel. Buffalo Gas Co. 
vy. State Board of Tax Com’rs, 92 N. 
BE. 215, 199 N.Y. 162; People ex rel. 
Jamaica Water Supply Co. v. State 
Root Tax Com’rs, 89 N.E. 581, 196 


[a] Return held sufficient to set 
forth the method of arriving at the 
value of special franchises. People 
ex rel. New York Cent. & H. R. R. Co. 
v. Sullivan, 138 N.Y.S. 48, 77 Misc. 
535; People ex rel. New York, O. & 
W. - Co. v. Woodbury, 128. Ni¥.S. 
939, 71 Mise. 474. 

[b] Return held insufficient to set 
forth the modus operandi by which 
special franchises were valued. Peo- 
ple v. State Board of Tax Com’rs, 92 
N.E, 217, 199 N.Y..167; People ex rel. 
Buffalo Gas Co. v. State Board of Tax 
Com’rs, 92 N.H.. 215, 199 N.Y. 162; 
People ex rel. Jamaica Water Supply 
Co. v. State Board of Tax Com’rs, 89 
N.E. 581, 196 N.Y. 39. 

[c] It is enough that, to a writ to 
review special franchise assessments 
the assessing officers make return of 
the method which they actually used, 
and the information they had which 
led them to fix the amount of the 
assessment, without setting forth 
their processes, or their mathematical 
calculations, or the relative weight 
given to the factors; and this, al- 
though one be not able, by using the 
method returned, to figure out such 
an assessment at the amount fixed 
by the board. People ex rel. New 
York, O. & W. R. Co. v. Woodbury, 128 
N.Y.S. 939, 71 Mise. 474. 

29. Amended or further return see 
supra this section. 

30. See supra § 1100. 

31. People ex rel. New York Cent. 
R.. Co. v. Bissell, 201 N.Y.S. 865, 207 
App.Div. 705; People v. Cheetham, 45 
Hun 6, 9 N.Y.St. 580. 

32. People ex rel. New York Cen- 
tral R. Co. v. Bissell, 201 N.Y.S. 865, 
207 App.Div. 705. 

33.. Generally see Certiorari §§ 
323-328. 

34. In re City of New York, 102 N. 
Y.S. 1, 116 App.Div. 815; People ex 
rel. Glen Head Realty Co. v. Garland, 
1384 4N. Y.-S). 180,;°-72:-Mise. 4173: 

35. People ex rel. Gleason y. Pur- 
dy, 119 N.E. 249, 223 N.Y. 88. 

86. People v. Purdy, 167 N.Y.S. 91, 
179 App.Div. 748 [aff 119 N.E. 1071, 
Deer INO Orta) s 

87. Generally see 
337-375. 

38. See supra § 834. 


Certiorari §§ 
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tiorari against the state board.*°® 


legality*® not specified in the petition*! will not be 


considered. *? 
Change of venue. 


Trial de novo.+* 


of the matter.®°® 


referee.>? 


39. People ex rel. Erie R. Co. v. 
State Tax Commission, 214 N.Y.S. 503, 
127 Misc. 13; People ex rel. Niagara 
Falls Hydraulic Power & Mfg. Co. v. 
State Board of Tax Com’rs, 119 N.Y.S. 
925, 65 Misc. 213 [aff 124 N.Y.S. 1125, 
140 App.Div. 881 (aff 95 N.E. 754, 202 
N.Y. 426)]. . 

fa] Remedy of relator in such a 
case is by a proceeding against the 
local assessors. People ex rel. Erie 
R. Co. v. State Tax Commission, 214 
N.Y.S. 508, 127 Misc. 13; People ex 
rel. Niagara Falls Hydraulic Power & 
Mfg. Co. v. State Board of Tax 
Com’rs, 119 N.Y.S. 925, 65 Misc. 213 
[aff 124 N.Y.S. 1125, 140 App.Div. 881 
(aff 95 N.E. 754, 202 N.Y. 426)]. 

40. See supra § 1101. 


41. See supra § 1108. 
42. People v. Tierney, 10 N.Y.S. 
940, 57 Hun 3857 [mod on other 


grounds 27 N.E. 269, 126 N.Y. 166, 12 
L.R.A. 251]; People v. Feitner, 80 
N.Y.S. 140, 39 Misc. 463 [rev on other 
grounds 83 N.Y.S. 1114, 86 App.Div. 
46 (aff 70 N.E. 1106, 178 N.Y. 577)]. 

[a] Thus the question of whether 
the assessors swore to the assessment 
rolls before the right person is waived 
by failure to make it a ground of re- 
lief. People v. Tierney, 10 N.Y.S. 940, 
57 Hun 357 [mod on other grounds 27 
N.E. 269, 126 N.Y. 166, 12 L.R.A. 251]. 

43. See statutory provisions. 

44. Discretion of court generally 
see Venue [40 Cyc 117]. 

45. People ex rel. New York, Cent. 
& H. R. R. Co. v. State Board of Tax 
Com’rs, 124 N.Y.S. 276. 

[a] Denial of application.—Where 
several proceedings to review a cor- 
poration’s franchise tax could be as 
expeditiously heard in Albany Coun- 
ty, where they arose, as in New York 
County, where it was sought to trans- 
fer them, and there was no conveni- 
ence of witnesses to be subserved, 
an application for change of venue 
will be denied. People ex rel. New 
York Cent. & H. R. R. Co. v. State 
Board of Tax Com’rs, 124 N.Y.S. 276. 

46. Generally see Certiorari § 375. 

47. Floyd v. Gilbreath, 27 Ark. 675; 
Hannibal, etc., R. Co. v. State Bd. of 
Equalization, 64 Mo. 294; People v. 
Feitner, 64 N.Y.S. 675, 55 App.Div. 
196; People v. Fredericks, 48 Barb. 
173, 33 How.Pr. 150 [aff 48 N.Y. 70]. 

48. See statutory provisions, 

{a] In New Jersey, under P, L. 
(1884) p 142 (4 Comp. St. [1910] § 457 
p 527), providing for a review of tax 
assessments. on railroad and canal 
property, testimony must be taken be- 
fore the state board, and may not, 
under a rule of court, be taken in the 
supreme court. Central R. R. of N. 
J. v. State Board of Assessors, 7 A. 
306, 49 N.J.Law 9. 

49. Reference see infra § 1116. 


Where the hearing is de novo, 
a statute providing that the court, on motion of ei- 
ther party, may, on a review of a special franchise 
assessment, direct the place of trial changed to the 
county in which the special franchise is situated*?* 
makes the change discretionary** with the court.**® 
While the rule at common law is 
that certiorari brings up the record alone and ex- 
trinsic evidence cannot be received,** under special 
statutes so providing*® the court, on certiorari to 
review a tax assessment, may take further proof or 
appoint a referee for such purpose*?® if, on the hear- 
ing, testimony is necessary to the proper disposition 
Such statutes are mandatory®! in 
so far as to make it the duty of the court in such 
circumstances to take the testimony or appoint a 
The court is not obligated to take evi- 
dence, however, where an issue®® is not presented by 
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Grounds of il- 


the certiorari.°’ 


50. People ex rel. Jamaica Water 
Supply Co. v. State Board of Tax 
Com’rs, 89 N.E. 581, 196 N.Y. 39; Peo- 
ple ex rel. New York Cent. R. Co. v. 
Bissell, 201 N.Y.S. 865, 207 App.Div. 
705; People v. Cantor, 190 N.Y.S. 298, 
198 App.Div. 317; People v. Feitner, 
101 N.Y.S. 1021, 116 App.Div. 452; 
People v. Wells, 82 N.Y.S. 564, 84 App. 
Div. 330; People v. Feitner, 81 N.Y.S. 
73, 81 App.Div. 118; People v. Hall, 
31 N.Y.S. 956, 83 Hun 375. 

51. People yv. Feitner, 61 N.E. 763, 
168 N.Y. 441; People v. Feitner, 59 N. 
Y.S. 327, 43 App.Div. 198. 

[a] “‘May’ is to read as ‘must,’ 
and the trial judge, or, in his discre- 
tion, a referee, should take the tes- 
timony. If the statute is not thus 
construed, it might frequently ‘hap- 
pen that the taxpayer would be de- 
nied his day in court.” People v. Feit- 
ner, 61 N.E. 768, 769, 168 N.Y. 441. 

52. People v. Feitner, 70 N.Y.S. 
452, 61 App.Div. 156 [aff 61 N.E. 1132, 
168 N.Y. 661]; People v. Feitner, 59 
N.Y.S. 327, 43 App.Div. 198. 

[a] Court has no option, when it 
is “necessary for the-proper disposi- 
tion of the matter,” except to de- 
termine whether it will take the evi- 
dence itself or appoint a referee to 
do so for it. People v. Feitner, 59 N. 
Y.S. 327, 329, 43 App.Div. 198. 

53. See supra § 1108. 

54 Allen Square Co. v. Krieger, 
216 N.Y.S. 458, 217 App.Div. 123; 
People ex rel. McClure Publications 
v. Purdy, 146 N.Y.S. 646, 161 App.Div. 
541 [aff 107 N.E. 1084, 213 N.Y. 658]; 
People v. Wells, 87 N.Y.S. 548, 93 
App.Div. 212; People vy. Barker, 30 
N.Y.S. 586, 81 Hun 22 [rev on other 
grounds 39 N.E. 13, 144 N.Y. 941; 
People v. Hall, 109 N.Y.S. 402, 57 
Misc. 308 [mod on other grounds 114 
N.Y.S. 511, 130 App.Div. 360]; Peo- 
ple v. Feitner, 80 N.Y.S. 152, 39 Misc. 
467; People v. Feitner, 80 N.Y.S. 140, 
39 Misc. 463 [rev on other grounds 83 
N.Y.S. 1114, 86 App.Div. 46 (aff 70 N. 
BH. 1106, 178 N. Yo 577) 1: 

55. See infra § 1117. 

56. See infra this section. 


57. People v. Wells, 87 N.Y.S. 543,. 


93 App.Div. 212; People ex rel. Glen 
Telephone Co. v. Hall, 109 N.Y.S. 402, 
57 Misc. 308 [mod and aff 114 N.Y.S. 
511, 130 App.Div. 360]; People ex rel. 
Glen Telephone Co. v. Failing, 109 
N.Y.S. 402, 57 Misc. 308 [mod and aff 
114 N.Y.S. 514, 130 App.Div. 888 (aff 
89 N.E. 1108, 195 N.Y. 618)]; People 
v. Feitner, 58 N.Y.S. 869, 27 Misc. 
aay [aff 61 N.Y.S. 432, 45 App.Div. 


“The existence of such an issue at 
such time, raised by competent and 
contradictory proof, is an essential 
condition precedent to an examination 
de novo by a reviewing court. Such 


[§ 1112 


the pleadings, *4 but in such ease an order may be 
rendered on the pleadings.®® 
tions not sufficiently raised before the assessors on 
grievance day will not be considered,®® and to war- 
rant the taking of evidence it is not sufficient that 
the petition and return raise an issue, but they must 
disclose an issue raised before the assessors on ap- 
pearance on grievance day.°? 
agreed on by the parties on the hearing before the 
assessors are deemed established on the hearing of 


Questions and objec- 


Facts conceded and 


While this special statutory writ 


does not cease to be a writ of review by reason of 
its enlarged scope,®® it is considered exclusive®® and 
differs from the common-law and general statutory 
writs in that it permits a’redetermination of all 
questions of fact on evidence taken by the court 
or by a referee under its directions.** 
mony is necessary, the proceeding is, in effect, a new 
hearing and the whole subject is before the court,®? 
and the-questions may be determined anew.°* 
Conclusiveness of return. 


Where testi- 


The rule that the re- 


an examination is in amplification of 
a prior investigation raising an issue. 
It is no more the prerogative of the 
assessors first to create an issue be- 
fore a court sitting in review than 
it is the privilege of the relator. The 
re-examination upon review may be 
had only provided the prior examina- 
tion involved a dispute and a doubt, 
and not where such examination was 
entirely conclusive, permitting but 
one course of action to the assessors.’’ 
People ex rel. Glen Telephone Co. v. 
Hall, 109 N.Y.S. 402, 403, 57 Misc. 
308 {mod and aff 114 N.Y.S. 511, 130 
App.Div. 3860; Peopie ex rel. Glen 
Telephone Co. v. Failing, 109 N.Y.S. 
402, 403, 57 Mise. 308 [mod and aff 
114 N.Y.S. 514, 130 App.Div. 888 (aff 
89 N.E. 1108, 195 N.Y. 618) ]. 

58. People v. Williams, 36 N.Y.S. 
65, 90 Hun 501. 

59. People v. Parker, 22 N.E. 752, 
117 N.Y. 86; People v. Feitner, 87 N. 
Y.S. 304, 92 App.Div. 518. 

60. See supra § 1100. 

61. People ex rel. Jamaica Water 
Supply Co. v. State Board of Tax 
Com’rs, 89 N.E. 581, 196 N.Y. 39; Peo- 
ple v. Feitner, 61 N.E. 763, 168 N.Y. 
441; Peo. v. Barker, 46 N.E. 875, 152 
N.Y. 417; People v. Feitner, 81 N.Y.S. 
73, 81 App.Div. 118; People v. Feitner, 
64 N.Y.S. 675, 51 App.Div. 196; People 
v. Gray, 45 Hun (N.Y.) 243; People v. 
Smith, 24 Hun (N.Y.) 66; People v. 
Purdy, 159 N.Y.S. 778, 96 Misc. 10 
[aff 164 N.Y.S. 1107, 177 App.Div. 
936]; People ex rel. Sweet v. Blake, 
132 N.Y.S. 191, 72 Misc. 646; People 
ex rel. Niagara Falls Hydraulic Pow- 
er & Mfg. Co. v. State Board of Tax 
Com’rs, 119 N.Y.S. 925, 65 Mise. 213 
[aff 124 N.Y.S. 1125, 140 App.Div. 881 
(aff 95 N.E. 754, 202 N.Y. 426)]. 

[a] “The writ under consideration 
may be a writ of review, merely, and 
hence properly called a writ of certio- 
rari, and it may be in the nature of 
a venire de novo, and utterly foreign 
in function to the writ of certiorari 
as known in the history of the law.” 
People v. Barker, 46 N.E. 875, 152 
N.Y. 417, 432 [quot People y. Wells, 
73 N.E. 961, 962, 181 N.Y. 245; People 
v. Purdy, 159 N.Y.S. 778, 781, 96 Misc. 
rs 164 N.Y.S. 1107, 177 App.Div. 


G2. People .v. Stillwell, 83 N.RB. 
56, 190 N.Y. 284; People v. Wells 
73 N.E. 961, 181 N.Y. 245; : 


10 
177 App.Div. 
986]; People ex rel. Nisgate Ralls 
Hydraulic ‘Power & Mfg. Co. vy. State 
Board of Tax Com’rs, 119 N.Y.S. 925, 
ae ApS Din ssh a as N-Y-S.. 1125, 
pp.Div. aff 95 N.E. 754, 
N.Y. 426)]. ae 
63. See infra § 1117. 


N.Y.S. 1107, 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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turn is conclusive in ordinary certiorari proceedings*4 
does not apply where special statutes,®® being ex- 
clusive,°® provide that the edurt may take evidence 
‘ or appoint a referee®’ for such purpose, and that 
such testimony shall constitute a part of the proceed- 
ings on which the determination of the court shall 
be made.®* The denials of the return responsive 
to statements in the petition are conclusive, however, 
when not overcome by proof.*® : 
_ Questions not raised below.7° On certiorari to re- 
view a tax assessment, under general rules?! ques- 
tions or objections not raised below may not be con- 
sidered on review.7? The requirement under special 
statutes that the relator appear and make objec- 
tions before the assessors on grievance day? im- 
poses on him the duty to state before the assessors 
all the objections he desires to make,’* and objections 
not sufficiently raised7® cannot be presented in the 
petition for the writ™® to be considered by the court 
on certiorari to review the assessment.77 Thus, 
where the objection is not raised before the assess- 
ing officers, the court will not consider a question of 
the form of the assessment,’® the lability of the 
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person or property,’® the exemption of the person’ 
or property,*® or whether the property is over- 
valued,*? or the assessment unequal.*? The relator 
need not make objections when the assessing body 
has no power to consider such objections,*? or where 
he is otherwise excused.*4 

Total assessment. Where so provided by statute,*® 
the total assessment of land and buildings thereon, 
separately valued on the assessment roll, may only 
be reviewed.*® Unless there is an overvaluation in 
the total assessment, there can be no reduction.87 
That the petitioner admits that the assessed value 
of buildings is correct does not constitute a request 
that the court, in reviewing the assessment of land, 
review a part of the assessment.’ . 

Title of assessors. The question whether asses- 
sors were duly elected or appointed®® cannot be 
raised in certiorari to review a tax assessment.9° » 

[§ 1113] (2) Evidence®1—(a) In General; Pre- 
sumptions and Burden of Proof. On certiorari to- 
review an assessment, under general rules,®?'in the 
absence of contrary evidence, it will be presumed 
that the assessment is correct.°* The burden of prov- 


See Certiorari §§ 371, 372. 
See statutory provisions. 
See supra § 1100. 
Reference see infra § 1116. 

68. People v. Stillwell, 83 N.E. 56, 
190 N.Y. 284; People v. Feitner, 61 
N.E. 768, 168 N.Y. 441; People v. 
Barker, 46 N.E. 875, 152 N.Y. 417; 
People ex rel. New York Cent. R. Co. 
v. Bissell, 201 N.Y.S. 865, 207 App. 
Div. 705; People v. Wells, 82 N.Y.S. 
564, 84 App.Div. 33; People v. Feitner, 
81 N.Y.S. 73, 81 App.Div. 118; People 
v. Palmer, 33 N.Y.S. 926, 86 Hun 513 
[aff 42 N.E. 725, 148 N.Y. 732]; Peo- 
ple v. Carter, 5 N.Y.S. 507. 52 Hun 
458 [aff 22 N.E. 1128, 117 N.Y. 6251; 
People v. Pitman, 9 N.Y.St. 469, 45 
Hun 588; People v. Gray, 10 N.Y.St. 
346, 45 Hun 243; People v. Cheetham, 
9 N.Y.St. 580, 45 Hun 6; People v. 
Smith, 24 Hun 66 [appeal dism 85 N. 
Y. 628]; People v. Purdy, 159 N.Y.S. 
778, 96 Misc. 10 [aff 164 N.Y.S. 1107, 
177 App.Div. 936]. 

69. People v. Commissioners of 
Taxes, 4 N.Y.S. 41, 51 Hun 641. 

70. Presentation and reservation 
before reviewing board or officer see 
supra § 1061. 

71. _See Certiorari § 343. 

72. People ex rel. Bryan v. State 
Board of Tax Com’rs, 123 N.Y.S. 609, 
67 Misc. 474. 

73. Necessity of application see 
supra § 1104. 

74, In re Winegard, 28 N.Y.S. 1039, 
78 Hun 58. 

75. Sufficiency of application be- 
fore assessors see supra §§ 997, 1104. 

76. See supra § 1108. 

77. People v. Gray, 77 N.E. 1172, 
185 N.Y. 196; People v. Kaufman, 106 
N.Y.S. 305, 121 App.Div. 599; People 
v. Feitner, 79 N.Y.S. 309, 77 App.Div. 
428; People v. Feitner, 61 N.Y.S. 432, 
45 App.Div. 542; People _v. Neff, 50 
N.Y.S. 680, 26 App.Div. 542; People 
v. Neff, 44 N.Y.S. 46, 15 App.Div. 8 
faff 51 N.B. 1098, 156 N.Y. 701); 
People v. Barker, 33 N.Y.S. 221, 86 
Hun 148 [aff 41 N.E. 435, 147 N.Y. 31, 
29 L.R.A. 393]; In re Winegard, 28 
N.Y.S. 1039, 78 Hun 58; People v. 
Brady, 173 N.Y.S. 125, 104 Misc. 703; 
People v. Blake, 132 N.Y.S. 191, 72 
Misc. 646; People v. Carmichael, 118 
N.Y.S. 354, 64 Mise. 271 [aff 125 N.Y. 
S. 1151, 139 App.Div. 925]; People v. 
Nassau County, 104 N.Y.S. 353, 54 
Misc. 323; People v. Feitner, 80 N.Y. 
S. 140, 39 Misc. 463 [rev on other 
grounds 83 N.Y.S. 1114, 86 App.Div. 
46 (aff 70 N.E..1106, 178 N.Y. 577)]; 
People v. Garmon, 69 N.Y.S. 819, 34 
Misc. 350 [aff 71 N.Y.S. 826, 63 App. 
Div. 530]; People v. Feitner, 69 N.Y.S. 
793, 34 Misc. 299 [aff 72 N.Y.S. 1124, 


63 App.Div. 615, and 61 N.E. 1133,. 


168 N.Y. 674]; People v. -Feitner, 
58 _N.Y.S. 869, 27 Mise. 384 [aff 61 
N.Y.S. 432, 45 App.Div. 542]; People 
ex rel. Powdered Milk Co. of America 
v. Rowe, 161 N.Y.S. 1064; People v. 
Commissioner of Taxes, 26 N.Y.S. 941. 

78. People v. Carmichael, 118 N.Y. 
S. 354, 72 Misc. 646. 

79. People v. Kaufman, 106 N.Y.S. 
305, 121 App.Div. 599. 

. People v. Commissioner | of 
Taxes, 26 N.Y.S. 941. 

81. People v. Feitner, 79 N.Y.S. 
309, 77 App.Div. 428. 

- In re Winegard, 28 N.Y.S. 1039, 
78 Hun 58; People v. Brady, 173 N.Y. 
S. 125, 104 Misc. 703; People v. Nas- 
sau County, 104 N.Y.S. 353, 54 Misc. 
323; People v. Feitner, 69 N.Y.S. 793, 
34 Misc. 299 [aff 72 N.Y.S. 1124, 638 
App.Div. 615, and 61 N.E. 1133, 168 
N.Y. 674]; People v. Feitner, 58 N. 
Y.S. 869, 27 Misc. 384 [aff 61 N.Y.S. 
432, 45 App.Div. 542]. 

[a] That taxpayer did not tender 
issue of inequality did not forfeit its 
right to adopt the commission’s rates 
of equalization. People ex rel. Cen- 
tral Hudson Gas & Electric Co. v. 
State Tax Commission, 217 N.Y.S. 707, 
218 App.Div. 44 [mod and aff 219 N. 
Y.S. 445, 219 App.Div. 227). 

83. People ex rel. Hudson & M. 
R. Co. v. State Board of Tax Com’rs, 
125 N.Y.S. 895, 69 Misc. 1. 

84. People ex rel. Hudson & M. R. 
Co, -v. State Board of Tax Com ’rs; 


Thus the owner’s right to ob- 
ject on certiorari that its assessment 
was unequal in comparison with the 
assessment of other special fran- 
chises in the same district was not 
affected by its failure to urge such ob- 
jection before the state board, where 
it appears that the owner when filing 
its protest with the board of tax com- 
missioners could not claim inequality 
on such grounds because the board 
claimed that its tentative assessment 
roll was a confidential record. People 
ex rel. Hudson & M. R. Co. v. State 
Board of Tax Com’rs, 125 N.Y.S. 895, 
69 Misc. 1. 

85. See statutory provisions. 

86. People v. Hart, 111 N.E. 56, 216 
N.Y. 513; People v. Cantor, 223 N.Y.S. 
64, 221 App.Div. 193; People v. Burke, 
198 N.Y.S. 601, 204 App.Div. 557 [aff 
142 N.E. 320, 236 N.Y. 650]; People 
ex rel. Soeurbee, Inc. v. Purdy, 167 
N.Y.S. 91, 179 App.Div. 748 [aft 119 
IN. B.71071,° 222 N.Y. 6571; Beople ‘ex 
rel. Morse Dry Dock & Repair Co. v. 
Purdy, 167 N.Y.S. 69, 100 Misc. 580; 
People ex rel. Boskowitz v. Purdy, 
167 N.Y.S. 68; People ex rel. Strauss 
v. Purdy, 167 N.Y.S. 66. 

87. See infra § 1117. 


88. People ex rel. Havemeyer <«v. 
Purdy, 154 N.Y.S. 993, 91 Misc. 610. 

89. See supra §§ 712-725. 

90. State v. Brown, 20 A. 772, 53 
N.J.Law 162; Hoey v. Ocean Tp. Col- 
lector, 39 N.J.Law 75; People v. 
Parker, 22 N.E. 752, 117 N.Y. 86; Peo. 
v. Garmon, 69 N.Y.S. 819, 34 Misc: 350. 

ate Generally see Evidence 22 C.J. 


pois 

Judicial notice of values see Evi- 
dence §§ 1993-1997. 

92. See supra § 746; Evidence §§ 
68-71. 3 

93. State v. Manning, 41 N.J.Law 
275; People ex rel. New York Cent. & 
H. R. R. Co. v. Priest, 99 N.E. 547, 206 
N.Y. 274; People ex rel. Jamaica Wa- 
ter Supply Co. v. State Board of Tax 
Com’rs, 89 N.E. 581, 196 N.Y. 39; Peo- 
ple ex rel. Burke vy. Wells, 77 N.E. 19, 
184 N.Y. 275; Peo. ex rel. West F. I. 
Co. v. Davenport, 91 N.Y. 574 [aff 25 
Hun 630]; People ex rel. Lehigh Val- 
ley Ry. Co. v. Burke, 223 N.Y:S. 168, 
221 <App.Div. 248 [rev on other 
grounds 160 N.B. 19, 247 N.Y. 227]; 
People ex rel. Beck Hazzard, Ine. v. 
Gilchrist, 221 N.Y.S. 683, 220 App.Div. 
362; People ex rel. Lehigh Valley Ry. 
Co. v. State Tax Commission, 220 N. 
Y.S. 467, 220 App.Div. 1 [aff 159 N.B. 
703, 247 N.Y. 9]; People ex rel. Dex- 
ter Sulphite Pulp & Paper Co. v. 
Hughes, 215 N.Y.S. 710, 216 App.Div. 
626; Lorimier Greenbaum Co. y. Gil- 
christ, 209 N.Y.S. 638, 212 App.Div. 
733; People ex rel. Haile v. Brundage, 
187 N.Y.S. 460, 195 App.Div. 745; Peo- 
ple ex rel, City Investing Co; v. Saxe, 
163 N.Y.S. 942, 177 App.Div. 16- [aff 
117 N.E. 1080, 221 N.Y. 585]; People 
ex rel. Queens County Water Co. v. 
State Board of Tax Com’rs, 142 N.Y. 
S. 180, 157 App.Div. 165; Peo. v. State 
Board of Tax Commissioners, 140 N. 
Y.S. 691, 157 App.Div. 496 [aff 103 N. 
E. 1130, 209 N.Y. 599]; People ex rel. 
Queens County Water Co. v. Wood- 
bury, 128 N.Y.S. 522, 143 App.Div. 618 
[aff 123 N.Y.S. 599, 67 Misc. 490, and 
96 N.E. 1127, 202 N.Y. 619]; People 
ex rel. Hudson & M. R. Co. v, State 
Board of Tax Com’rs, 126 N.Y.S. 1063, 
142 App.Div. 220 [rev on other grounds 
96 N.E. 485, 203 N.Y. 119]; People ex 
rel. Kellogg v. Wells, 92 N.Y.S. 5, 101 
App.Div. 600 [rev_on other grounds 
74 N.E. 878, 182 N.Y. 314]; People ex 
rel. American Mfg. Co. v. Gifford, 235 
N.Y.S. 578, 134 Misc. 487; People ex 
rel. Rayland Realty Co. v. Cantor, 204 
N.Y.S. 195, 122 Misc. 449; People ex 
rel. Commercial Cable Co. v. State 
Board of Tax Com’rs, 166 N.Y.S. 62, 
99 Mise. 532; People ex rel. Brooklyn 
Development Co. v. Purdy, 159 N.Y.S. 
778, 96 Misc. 10 [aff 164 N.Y.S. 1107, 
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ing that the assessment is correct is not on the as- 
sessing officers,®* but the party complaining of the 
assessment has the burden of proving by a preponder- 
ance of the evidence®® that it is aggrieved,®® and the 
grounds®? on which it claims the assessment to be 
erroneous or void,98 and the extent of the error 
Thus the burden is on the complaining 
party to prove that the tax is discriminatory,’ that 
the property is overvalued,” that certain deductions 
should have been made,*® that the valuation is un- 
equal, or that the person, or property® or a part 
thereof,® is not subject to taxation. 


claimed.®® 


177 App.Div. 936]; People ex rel. 
Havemeyer v. Purdy, 154 N.Y.S. 993, 
91 Mise. 610; People ex rel. Sweet v. 
Blake, 132 N.Y.S. 191, 72 Misc. 646; 
People ex rel. Bankers’ Safe Deposit 
Co. v. O’Donnell, 105 N.Y.S. 457, 54 
Misc. 5; Weaver v. Devendorf, 3 Den. 
GNey.) E19, 

{a] It will not be presumed that 
the value certified to by a corporation 
is excessive. People ex rel. City In- 
vesting Co. v. Saxe, 163 N.Y.S. 942, 
177 App.Div. 16 [aff 117 N.E. 1080, 221 
N.Y. 585]. 

[b] That corporation declares divi- 
dend is presumptive evidence that its 
capital is unimpaired; but this may 
be rebutted. Peo. v. Barker, 59 N.E. 
137, 151, 165 N.Y. 305. 

94. People ex rel. Kohlman & Co. 
v. Law, 146 N.E. 622, 289 N.Y. 346; 
People ex rel. Beck Hazzard, Inc. v. 
Gilchrist, 221 N.Y.S. 683, 220 App.Div. 
362; In re Lorimier, Greenbaum Co. 
v. Gilchrist, 209 N.Y.S. 633, 212 App. 
Div. 733. 3 

95. See infra § 1115. 

96. People v. Feitner, 70 N.Y.S. 
120, 60 App.Div. 282; People ex rel. 
Queens Gas & Electric Co. v. Wood- 

bury, 128 N.Y.S. 592, 67 Misc. 481; 
People ex rel. Mid Crosstown Ry. v. 


State Tax Commission, 192 N.Y.S. 
388. 

97. Grounds for review see supra 
§ 1101. 


98. People ex rel. Central Hudson 
Gas & Electric Co. v. State Tax Com- 
mission, 160 N.E. 371, 247 N.Y. 281, 57 
A.L.R. 374; Peo. v. Barker, 36 N.E. 
196, 141 N.Y. 251; Peo. v. Feitner, 58 
App-Div. 555, 69, N.Y.S. 27; Peo. v. 
Badgley, 33 N.E. 1076, 138 N.Y. 314; 
Peo. v. Com’rs of Taxes, 10 N.E. 437, 
104 N.Y. 240; People ex rel. Beck 
Hazzard, Inc., v. Gilchrist, 221 N.Y.S. 
683, 220 App.Div. 362; People ex rel. 
Studebaker Corporation of America 
v. Gilchrist, 216 N.Y.S. 208, 217 App. 
Divewl30, Patt 155 .NoH.. 68,2244 NPY, 
114]; People ex rel. Dexter Sulphite 
Pulp & Paper Co. v. Hughes, 215 N. 
Y.S. 710, 216 App.Div. 626; Lorimier 
Greenbauin Co. v. Gilchrist, 209 N.Y. 
S. 633, 212 App.Div. 733; People ex 
rel. Haile v. Brundage, 187 N.Y.S. 460, 
195. App.Div. 745; People ex rel. 
Manila Electric Railroad & Lighting 
Corporation v. Knapp, 180 N.Y.S. 775, 
191 App.Div. ‘132 [rev on_ other 
grounds 128 N.E. 892, 229 N.Y. 502]; 
People ex rel. Queens County Water 
Co. v. State Board of Tax Com’rs, 142 
N.Y.S. 180, 157 App.Div. 165; People 
ex rel. Queens County Water Co. v. 
Woodbury, 128 N.Y.S. 522, 143 App. 
Div. 618 [aff 123 N.Y.S. 599, 67 Misc. 
490, and 96 N.H. 1127, 202 N.Y. 619]; 
People ex rel. Hudson & M. R. Co. v. 
State Board of Tax Com’rs, 126 N.Y.S. 
1063, 142 App.Div. 220 [rev on other 
grounds 96 N.E. 435, 203 N.Y. 119]; 
People ex rel. Kellogg v. Wells, 92 N. 
Y.S. 5, 101 App.Div. 600 [rev on other 
grounds 74 N.E. 878, 182 N.Y. 314]; 
Peo. v. Roberts, 36 N.Y.S. 34, 90 Hun 
537; People ex rel. Western Electric 
Co. v. Campbell, 30 N.Y.S. 472, 80 
Hun 466 [aff 40 N.E. 239, 145 NVY. 
587]; People ex rel. Edison Electric 
_Co. v. Barker, 22 N.Y.S. 1043, 68 Hun 
513 [rev on other grounds 34 N.E. 
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made.® 


fense.!° 


Where the re- 


722, 139 N.Y. 55]; People ex rel. Amer- 
ican Mfg. Co. v. Gifford, 235 N.Y.S. 
578, 134 Mise. 487; People ex rel. 
Brooklyn Development Co. v. Purdy. 
159 N.Y.S. 778, 96 Mise. 10 [aff 164 
N.Y.S. 1107, 177 App.Div. 936]; Peo 
v. Feitner, 58 N.Y.S. 869, 27 Mise. 384 
[aff 61 N.Y.S. 432. 45 Avp.Div. 542]; 
Ex p. Maher, 14 N.B. 251. 

99. People ex rel. Texas Co. v. Gil- 
christ, 168 N.E. 449, 252 N.Y. 19; Peo- 
ple ex rel. Charles Kohlman & Co. v. 
Law, 146 N.E. 622, 239 N.Y. 346; Salis- 
bury Axle Co. v. Lynch, 252 N.Y.S. 
322, 23838 App.Div. 49; Conway Co. v. 
Lynch, 251 N.Y.S. 784, 233 App.Div. 
25 [rev on other grounds 179 N.E. 483, 
258 N.Y. 245]; People ex rel. Speyer 
v. Gilchrist, 219 N.Y.S. 406, 219 App. 
Div. 155. [aff 157 N.B. 878, 245° N.Y. 
609]; People ex rel. American Wool- 
en Products Co. v. State Tax Commis- 
sion, 211 N.Y.S. 10, 213 App.Div. 493 
[appeal dism 155 N.E. 876, 244 N.Y. 
510]; Lorimier Greenbaum Co. v. 
Gilchrist, 209 N.Y.S. 633, 212 App. 
Divi 4733+ 

1. People ex rel. Hanover Nat. 
Bank of City of New York v. Gold- 
fogle, 193 N.Y.S. 601, 118 Misc. 79 [aff 
195 N.Y.S. 753, 202 App.Div. 712 (rev 
137 N.E. 611, 234 N.Y. 345)]. 

2. People ex rel. New York Cent. & 
H.R. R. Co. v. Priest, 99 N.E. 547, 206 
N.Y. 274; People ex rel. Niagara Falls 
Hydraulic Power & Mfg. Co. v. State 
Board of Tax Com’rs, 95 N.E. 754, 202 
N.Y. 426; People ex rel. Jamaica Wa- 
ter Supply Co. v. State Board of Tax 
Com’rs, 89 N.E. 581, 196 N.Y. 39; Peo- 
ple ex rel. Panama R. Co. v. New York 
Tax Com’rs, 10 N.E. 437, 104 N.Y. 240, 
25 N.Y.Wkly.Dig. 510; People ex rel. 
Lehigh Valley Ry. Co. v. Burke, 223 
N.Y.S. 168, 221 App.Div. 248 [rev 160 
N.E. 19, 247 N.Y. 227]; People ex rel. 
Central Hudson Gas & Electric Co. 
v. State Tax Commission, 217 N.Y.S. 
707, 218 App.Div. 44 [mod and aff 219 
N.Y.S. 445, 219 App.Div. 227]; People 
ex rel. Buffalo & L. E. Traction Co. v. 
State Board of Tax Com’rs, 142 N.Y.S. 
116, 156 App.Div. 466 [rev 136 N.Y.S. 
474, 77 Misc. 235, and aff 103 N.E. 
778, 209 N.Y. 502]; People ex rel. 
Powers v. Kalbfleisch, 49 N.Y.S. 546, 
25 App.Div. 432 [dism 50 N.E. 1121, 
156 N.Y. 678]; People ex rel. Equita- 
ble Gaslight Co. v. Barker, 20 N.Y.S. 
797, 66 Hun 21 [aff 33 N.E. 336, 137 
N.Y. 544]; People ex rel. Fargo v. 
Murphy, 10 N.Y.S. 377, 57 Hun 586; 
People ex rel. Commercial Cable Co. 
v. State Board of Tax Com’rs, 166 N. 
Y¥.S. 62, 99 Misc. 532; Peo. v. Purdy, 
154 N.Y.S. 993, 91 Mise. 610; People 
ex rel. New York Cent. & H. R. R. Co. 
v. Woodbury, 133 N.Y.S. 135, 74 Misc. 
130, 145 [aff 129 N.Y.S. 1141, 145 App. 
Div. 900 (mod 96 N.E. 431, 1127, 203 
N.Y. 167, 608)]; People ex rel. Queens 
County Water Co. v. Woodbury, 123 
N.Y.S. 599, 67 Mise. 490 [aff 128 N.Y. 
S. 522, 143 App.Div. 618 (aff 96 N.E. 
1127, 202 N.Y. 619)]; People ex rel. 
Bryan vy. State Board of Tax Com’rs, 
123 N.Y.S. 609, 67 Misc. 474; People, 
ex rel. Bankers’ Safe Deposit Co. v. 
O’Donnell, 105 N.Y.S. 457, 54 Misc. 5; 
People ex rel. Frederick Loeser, Inc., 
v. Goldfogle, 223 N.Y.S. 448 [mod 
221 N.Y.S. 342, 220 App.Div. 326, and 
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lator has met the burden on a particular matter, the 
burden? is then on defendant to rebut the showing 
On review~of a special franchise assess- 
ment it cannot be presumed that certain property 
was used in connection with the franchise.® 
Affirmative defenses. 
the burden of proving matters of affirmative de- 


The assessing officers have 


[§ 1114] (b) Admissibility. On certiorari to re- 
view an assessment, where evidence may be intro- 
duced on a hearing de novo,!! the strict rules regard- 
ing the admissibility of evidence applicable to trials 


rev on other grounds 164 N.E. 100, 249 
N.Y. 284]. 

8. People ex rel. Osgood v. Com- 
missioner of Taxes of New York, 1 
N.E. 401, 99 N.Y. 154; Conway Co. v. 
Lynch, 251 N.Y.S. 784, 233 App.Div. 
25 [rev on other grounds 179 N.E. 
483, 258 N.Y. 245]; People ex rel. 
Speyer v. Gilchrist, 219 N.Y.S. 406, 
219 App.Div. 155 [aff 157 N.E. 878, 
245 N.Y. 609]; People ex rel. Pratt v. 
Goldfogle, 211 N.Y.S. 110, 213 App. 
Div. 706 [aff 205 N.Y.S. 870, 123 Misc. 
399, and aff 151 N.H. 452, 242 N.Y. 
277]; U. S. Trust Co. of New York vy. 
Gilchrist, 206 N.Y.S. 485, 210 App.Div. 
527. 

4. Peo. v. Badgley, 33 N.E. 1076, 
138 N.Y. 314; People ex rel. Warren v. 
Carter,-: 1% N. 5.) 42225210 9 INOY. 50.65 
People ex'rel. Litchfield v. Feitner, 
95 N.Y.S. 10, 107 App.Div. 267; Peo. 
v. Summerville, 107 N.Y.S. 575, 56 
Misc. 300. 

5. People ex rel. Burke v. Wells, 
77 N.E. 19, 184 N.Y. 275; People ex 
rel. Lehigh Valley Ry. Co. v. State 
Tax Commission, 220 N.Y.S. 467, 220 
App.Div. 1 [aff 159 N.E. 7038, 247 N.Y. 
9]; People ex ret. Coney Island 
Jockey Club v. Sohmer, 140 N.Y.S. 
507, 155 App.Div. 842 [aff 104 N.E.. 
210 N.Y. 549]; People ex rel. 
eg aerate 125 N.Y.S. 385, 69 


People ex rel. Charles Kohlman 
& Co. v. Laws, 146 N.E. 622, 239 N.Y. 
346; People ex rel. American Wool- 
en Products Co. v. State Tax Commis- 
sion, 211 N.Y.S. 10, 213 App.Div. 493 
Sie dism 155 N.E. 876, 244 N.Y. 


7. Burden of proof and of evidence 
distinguished see Evidence § 13. 

8 People ex rel. New York Rys. 
v. State Board of Tax Com’rs, 167 N. 
Y.S. 550, 101 Misc. 205: 

[a] Thus street railway compa- 
nies having shown what moneys and 
property were actually used in the 
conduct of the business, the burden 
on certiorari to review special fran- 
chise assessments is on defendant, to 
show that amounts were more than 
were reasonably required in efficient 
conduct of business. People ex rel. 
New York Rys. v. State Board of Tax 
Com’rs, 167 N.Y.S. 550, 101 Misc. 205. 

9. People ex rel. Forty-Second St. 
M. & St. N. Ave. Ry. Co. v. State 
Board of Tax Com’rs, 142 N.Y.S. 1010, 
157 App.Div. 760 [aff 106 N.E. 1040, 
212 N.Y. 584]. 

10. Peo. v. State Board of Tax 
Com’rs, 67 N.Y.S. 69, 55 App.Div. 218; 
People ex rel. Rochester Telephone 
Co. v. State Board of Tax Com’rs, 134 
N.Y-S980- 

[a] Forfeiture of right of review. 
—The state board of tax commission- 
ers claiming one subject to taxation. 
on special franchises forfeited, un- 
der Tax L. § 44, his right to review 
by certiorari the assessment, by fail- 
ure to furnish a special report, has 
the burden of showing demand there- 
for, and allowance of reasonable time. 
People ex rel. Rochester Telephone 
Co. v. State Board of Tax Com’rs, 134 
N.Y.S: 987. , 

11. See supra § 1112. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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generally ordinarily do not prevail.12? Competent 
evidence bearing on the question of the validity of 
the assessment is admissible.13 

Valuation.'* Any competent evidence which tends 
to prove the value'® of the property is admissible.1® 
The cost and assessment of other property not of 
like nature in itself or in its business uses are not 
competent evidence.t7 In determining the value of 
real estate,'* where the property has no market 
value, evidence of the cost of reproduction, less de- 
preciation, is admissible.1® On the issue of over- 
valuation of the property,?° proof as to the value of 
the component parts of a property may be rejected 
where the entire value has already been shown.?! 
Where a witness does not know the cost of improve- 
ments, he cannot testify that the improvements 
inereased the value of the property as much as 
its cost.2? On the question of overvaluation of 
real estate, evidence is admissible to show that per- 
sonal property was erroneously included in the valua- 

12. Peo. v. Ouderkirk, 120 App.Div. 


650, 105 N.Y.S. 134; People ex rel. [da] 
Warren v. Carter, 47 Hun (N.Y.) 446; 


Transfer 
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260 U.S. 696. 67 ee 469)]. 
ax 
which were the voluntary action of | Law 108 [aff 101 A. 367, 90 N.J.Law 


[61 C.J.] 881 


tion,?* and where personal property is claimed to 
be overvalued, it may be shown that certain of it 
did not constitute real estate.24 
’ Inequality. On the issue that the valuation of the 
property is unequal,?® evidence of the actual and 
assessed value of each piece of property in a county, 
with which comparison is to be made, would be 
proper.** To how wide a range the comparison 
should extend rests largely in the discretion of the 
court.27_ Where a special franchise assessment by 
a state board is transmitted to local officers to be 
entered upon their roll and to become a part there- 
of, comparison for the purpose of determining 
equality must be made with property on such local 
roleesses ara 

[§ 1115] (c) Sufficiency of Evidence.2° On cer- 
tiorari to review an assessment the complaining par- 
ty, in order to sustain its burden of proof,?! must 
show by sufficient evidence the grounds?? on which 
it claims the assessment to be erroneous or void,?# 


harmless. Long Doek Co. v. State 


proceedings. | Board of Assessors, 97 A. 900, 89 N.J. 


Peo. v. Keator, 36 Hun (N.Y.) 592; 
People ex rel. Brooklyn Development 
Co. v. Purdy, 159 N.Y.S. 778, 96 Misc. 
Ae [aff 164 N.Y.S. 1107, 177 App.Div. 


13. People ex rel. Third Ave. R. 
Co. v. State Board of Tax Com’rs, 106 
N.E. 325, 212 N.Y. 472; Peo. v. Wells, 
92 N.Y.S. 5. 101 Apnn.Div. 600 [rev on 
facts 74 N.E. 878. 182 N.Y. 314]. 

[a] In New Jersey, in certiorari 
by a taxpayer to review an assess- 
ment of railroad property by the 
state board of assessors, under 4 
Comp. St. (1910) p 5270 pl 456, the 
taxpayer may call the members of the 
board as witnesses and cross-examine 
them as to their individual knowledge 
of the facts, but cannot cross-exam- 
ine them as to the method by which 
the board reached its result. Long 
Dock Co. v. State Board of Assessors, 
92 A. 439, 86 N.J.Law 592 [rev 89 A. 
1031, 85 N.J.Law 536]. 

14. Evidence bearing on question 
of value generally see Evidence §§ 
117-156, 679-691, 785-789. 

15. Valuation in general see supra 
§ 789 et seq. 

16. People ex rel. New York Stock 
Exchange Bldg. Co. v. Cantor, 223 N. 
Y.S. 64, 221 App.Div. 193 [aff 162 N.E. 
514, 248 N.Y. 533]; People ex rel. 
Hudson & M. R. Co. v. State Board of 
Tax Com’rs, 127 N.Y.S. 918, 143 App. 
Div. 26 [rev on other grounds 96 N.E. 
435, 203 N.Y. 119]. 

[a] Thus exclusion of evidence 
respecting lease of adjoining prop- 
erty to a taxpayer, offered on the is- 
sue of the value of the property for 
tax purposes, was error. People ex 
rel. New York Stock Exchange Bldg. 
Co. v. Cantor, 223 N.Y.S. 64, 221 App. 
Div. 193 [aff 162 N.E. 514, 248 N.Y. 
533]. 

[b] Certificate by state board of 
assessors is not competent proof of 
its knowledge of the value of the 
property assessed. The board as a 
board may certify its official findings, 
but not the individual knowledge of 
each member. Long Dock Co. v. State 
Board of Assessors, 92 A. 439, 86 N.J. 
Law 592 [rev 89 A. 1031, 85 N.J.Law 
536]. 

[c] Supreme court may go beyond 
assessment roll and observe records, 
for the purpose of determining 
whether an unjust or excessive tax 
has been imposed where the assessors 
by their public records have made it 
plain what they assessed, and for 
what each part of the property was 
assessed. People ex rel. Pierce-Ar- 
row Motor Car Co. v. Knapp, 181 N. 
Y.S. 456, 191 App.Div. 255 [aff 129 N. 
BE. 935, 229 N.Y. 629 (aff 43 S.Ct. 87, 
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relators, and in which there was pre- 
sented the affidavit of an expert se- 
lected by relators, which valued prop- 
erty in excess of assessment, should 
have been received in evidence against 
relators. People ex rel. Ward v. Sut- 
ton, 174 N.Y.S. 547, 186 App.Div. 550. 

fe] Valuation for rate making.— 
A railroad’s implied declaration of 
the value of submerged iand, in sub- 
mitting the report of a real estate 
dealer to the valuation bureau of the 
interstate commerce commission, was 
admissible in a proceeding to review 
an assessment, but was not a declara- 
tion against interest. People ex rel. 
Lehigh Valley Ry. Co. v. Burke, 160 
N.E. 19, 247 N.Y. 227 [rev 223 N.Y.S. 
168, 221 App.Div. 248]. 

[f] Walue of special franchise.— 
Where a corporation, owning special 
franchises to construct and operate 
an underground railroad under the 
streets of the city of New York, failed 
to furnish to the state board of tax 
commissioners the information re- 
quired by Tax L. (Consol. L. c 60) § 
44, in certiorari to review the assess- 
ment, the cost of reproduction of the 


tangible property was material evi-|' 


dence in determining the value of the 
franchises. People ex rel. Hudson & 
M. R. Co. v. State Board of Tax 
Com’rs, 127 N.Y.S.-918, 143 App.Div. 
26 [rev on other grounds 96 N.E. 435, 
203. NoY. 1197. 

17. People ex rel. Hudson & M. R. 
Co. v. State Board of Tax Com’rs, 126 
N.Y.S. 1063, 142 App.Div. 220 [rev on 
other grounds 96 N.E, 435, 203 N.Y. 
19 tf 

[a] Walue of special franchise.— 
On certiorari to review an assessment 
of special franchises to construct and 
operate an underground railroad un- 
der the streets of a city, testimony 
as to the value per square foot of land 


on the streets under which the rail- 


road is constructed, and that the ease- 
ment for a tunnel for a railroad, if 
under private property, would be 
worth a specified per cent of the fee 
value of the land above the tunnel, 
was immaterial on the value of the 
franchises. People ex rel. Hudson & 
M: -R. Co. v.. State Board of Tax 
Com’rs, 127 N.Y.S. 918, 143 App.Div. 
26 [rev on other grounds 96 N.E, 435, 
20 sINGY. LES]. 

[b] Harmless error.—In assessing 
property, including all of a terminal 
yard and water front used by a rail- 
road, the admission of evidence of the 
valuation of other terminals on the 
same water front, in view of the 
board’s personal knowledge and of 
the fact that its finding was fully 
supported without such evidence, was 


701, 702, and 101 A. 368, 90 N.J.Law 
702, 703). 

18. See supra §§ 792-795. 

19. People ex rel. New York Dock 
Co. v. Cantor, 203 N.Y.S. 424, 208 App. 
Div. 52; In re St. Lawrence Trans- 
ioe Co., 244 N.Y.S. 508, 1387 Misc. 

20. Overvaluation as ground see 
supra § 1101. 

21. Peo. v.. Haight, 53 N.Y.S. 723, 
24 Misc. 425. 

22. Peo. v. Haight, supra. ( 

23. People ex rel. Jacob Ruppert 
Realty Corporation v. Cantor, 188 N. 
Y.S. 885, 115 Misc. 519. 

24. Peo. v. Welis, 91 N.Y.S. 283, 99 
ree ee 455 [aff 73 N.B. 961, 181 N.Y. 
25. Inequality as ground see su- 
pra § 1101. 

26. People ex rel. Queens Borough 
Gas & Hlectriec Co. v. Woodbury, 123 
N.Y.S. 592, 67 Mise. 481. 

27. Peo. v. Carter, 47 Hun 446 
[mod 17 N.E. 222, 109 N.Y. 576]. 

28-29. People ex rel. Queens Bor- 
ough Gas & Electric Co. v. Woodbury, 
123 N.Y.S. 592, 67 Misc. 481. 

{a} Thus, under New York Char- 
ter (L. [1901] ec 466) § 907, requiring 
assessment rolls to be prepared for 
each borough, in determining wheth- 
er the assessment of a special fran- 
chise is unequal, comparison must be 
made with the real and personal prop- 
erty in the borough or county, com- 
parison not being properly made with 
the average assessment of land:in the 
particular ward; but when a question 
of inequality is tried in a certiorari 
proceeding, under the charter, com- 
parison may be madé between rela- 
tor’s assessment and the assessment 
of other land in the same ward, sec- 
tion, or other part of the city. People 
ex rel. Queens Borough Gas & Elec- 
tric Co. v. Woodbury, 123 N.Y.S. 592, 
67 Misc. 481. 

20. Generally see 
1730-1806. 

Presumptions and burden of proof 
see supra § 1113. 

Sufficiency of pleadings see supra 
§§ 1108-1110. 

81. See supra § 1113. 

32. Grounds for review see supra 
§ 1101. 

33.. United New Jersey R. & Canal 
Co. v. State Board of Taxes and As- 
sessment, 128 A. 427, 101 N.J.Law 
303 [reh den 128 A. 801, 3 N.J.Misc. 
475]; Peo.'v. Purdy, 154 N.Y.S. 993, 
91 Misc. 610. 

{a] Evidence held sufficient: (1) 
To establish that application to tax 
board by a corporation on behalf of 
relator was not made in good faith, 
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and unless the decision of the assessing officers is 
shown to be clearly erroneous, it will not be dis- 
To sustain its burden of proof the re- 
lator must show that a wrong rule, theory, or method 
was followed in making the assessment, or that the 
assessment is erroneous or unequal.*® 
dence must be sufficient to show that the person or 
property is not subject to taxation,®® that the prop- 
erty is exempt from taxation,®?’ that the property 
was taxed in the wrong district,?® or that certain 
property was omitted from the assessment.*° 
Effect of presumption. Although the presumption 
is that the action of the assessors is proper,*® the 
presumption is of no avail where their own return, 


turbed.?4 


with expectation of inducing favor- 
able action by board. People ex rel. 
Trojan Realty Co. v. Purdy, 162 N.Y. 
S. 56, 174 App.Div. 702. (2) To sup- 
port a finding that an assessment was 
maliciously made. People ex. rel. 
Rockefeller v. Haight, 53 N.Y.S. 723, 
24 Misc. 425. (3) To show that the 
property of a dock company either 
was without market value, or that the 
market for it was so limited as to 
render testimony of market value not 
available or satisfactory, and to re- 
quire the admission of evidence of re- 
placement cost, less depreciation, 
People ex rel. New York Dock Co. v. 
Cantor, 203 N.Y.S. 424, 208 App.Div. 
52. (4) To itemize sufficiently rail- 
road’s different kinds of tangible 
property. People ex rel. Lake Shore 
& M. S. Ry. Co. v. Fizell, 166 N.Y.S. 


538. 

[b] Evidence held insufficient to 
show that a corporation was not do- 
ing business within the state so as 
not to be subject to a franchise tax 
under L. (1901) ¢ 558, as amended by 
L. (1906) ¢ 474. People ex rel. Van- 
dervoort Realty Co. v. Glynn, 87 N.E. 
434, 194 N.Y. 387. 

34 See infra § 1117. 

35. Long Dock Co. v. Hendrick- 
son, 89 A. 1031, 85 N.J.Law 536 [rev 
on other grounds 92 A. 439, 86 N.J. 
Law 592]; People ex rel. New York 
Cent. & H. R. R. Co. v. Woodbury, 133 
N.Y.S. 135, 74 Misc, 130, 145 [aff 129 
N.Y.S. 1141, 145 App.Div. 900 (mod 
96 N.E. 431, 203 N.Y. 167, reh den 96 
N.E. 1127, 208° N.Y. 608) J. 

36. [a] Evidence held sufficient 
to show that personalty of a nonresi- 
dent within the state was taxable. 
People ex rel. Cook v. Dunckel, 125 
N.Y.S. 385, 69 Misc. 361. 

37. [a] Evidence held sufficient 
to show that real estate of an insane 
person was exempt. Peo. v. Williams, 
86 N.Y.S. 65, 90 Hun 501. 

38. [a] Evidence held insnuffi- 
client: (1) To show that certain lots 
were lands adjacent to, and occupied 
and connected with, relator’s dwell- 
ing house within L. (1896) e 908 § 
10, as amended by L. (1898) c 537, L. 
(1902) ¢ 200, L. (1903) c¢ 305, provid- 
ing for an election by the owner of 
the district in which the property is 
to be assessed. People ex rel. Rose v. 
Jacobs, 94 N.Y.S. 483, 106 App.Div. 
614 [aff 77.N.E. 1195, 185 N.Y. 548}. 
(2) To show that part of a bridge was 
taxable in a particular district. Bear 
Mountain Hudson River Bridge Co. v. 
Diamond, 213 N.Y.S. 258, 126 Misc. 
oe [aff 225 N.Y.S. 885, 222 App.Div. 

39. [a] Evidence held sufficient 
to show that the capital stock of a 
loan and trust company was not as- 
sessed in a particular year. ~Wood- 
bury County v. Talley, 129 N.W. 967, 
153 Iowa 28. 

40. See supra § 1113. 

41. People ex rel. Brown vy. 
Be ee 52 N.Y.S. 427, 31 App.Div. 

[a] Assessment of special fran- 
chise cannot be upheld on the theory 
that the values fixed are presumed to 
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roneous.4! 


Thus the evi- 


franchises.*® 


valued.5° 


be correct, where the tangible prop- 
erty of the special franchise was 
overvalued, and there was no proof of 
the franchise value. People ex rel. 
New York Cent)..& -Hi sRoi Ru Comin. 
Woodbury, 153 N.Y.S. 537, 167 App. 
ae 428 [aff 112 N.E. 1070, 218 N.Y. 
42. Evidence of values generally 
see Evidence §§ 1799-1802. 

Judiciai notice of values see Evi- 
dence §§ 1993-1997. 

Opinion or estimate of value see 
Evidence § 691. 

43. Overvaluation as ground see 
supra § 1101. 

44. Long Dock Co. v. Strong, 88 A. 
1103, 84 N.J.Law 762. 

[a] Evidence held insufficient to 
show overvaluation. People ex rel. 
Haile v. Brundage, 187 N.Y.S. 460, 
195 App.Div. 745. ‘ 

{b] Figures appearing on rolls are 
prima facie evidence only of the val- 
ue. People ex rel. Donner-Union 
Coke Corporation v. Burke, 198 N.Y. 
S. 601, 204 App.Div. 557 [aff 142 N.E. 
320, 236 N.Y. 650]. 

Deductions see infra this section. 

45. [a] Evidence held insufficient 
to show overvaluation of bonds. Peo- 
ple ex rel. People’s Trust Co. v. Feit- 
ner, 64 N.Y.S. 539, 51 App.Div. 178. 

46. [a] Evidence held sufficient: 
(1) To sustain valuation of land un- 
improved at amount fixed by asses- 
sors. People ex rel. New York Stock 
Exchange Bldg. Co. v. Cantor, 223 N. 
Y.S. 64, 221 App.Div. 193 [aff 162 N.H. 
514, 248 N.Y. 533]. (2) To show that 
the assessment of property in the 
vicinity of New York Harbor was ex- 
cessive. Peopie ex rel. Havemeyer v. 
Purdy, 154 N-Y.S. 993, 91 Misc. 610. 
(3) To show assessment of local as- 
sessors of land used exclusively for 
ferry purposes to be excessive. Ho- 
boken Ferry Co. v. State Board of 
Taxes and Assessment, 128 A. 418, 3 
N.J.Mise. 361 [aff 134 A. 684}. (4) 
To show overvaluation of banking 
house and lot. People ex rel. Bank 
for Savings v. Miller, 82 N.Y.S. 621, 
84 <App.Div. 168 [mod on _ other 
grounds 69 N.E. 1103, 177 N.Y. 461]. 

[b] Evidence held insufficient: (1) 
To sustain valuation on lots. People 
ex rel. Brooklyn Development Co. v. 
Purdy, 159 N.Y.S. 778, 96 Misc. 10 [aff 
164 N.Y.S. 1107]. (2) To sustain the 
valuation on a house having a limited 
market, constructed over a generation 
before, People ex rel. Sebring v. 
Dowd, 227 N.Y.S. 738, 131 Misc. 660. 
(3). To sustain valuation of a river 
bridge. Bear'Mountain Hudson River 
Bridge Co. vy. Diamond, 213 N.Y.S. 
258, 126 Misc. 239 [aff 225 N.Y.S. 885, 
222 App.Div. 756]. (4) To warrant 
reduction of valuation of lands. Peo- 
ple ex rel. Ward v. Sutton, 174 N.Y.S. 
547, 186 App.Div. 550. 

47. [a] Evidence held sufficient: 
(1) To show that assessments on 
twenty tracts were not excessive, and 
on five were excessive, and should be 
reduced, as constituting palpable er- 
ror. United New Jersey R. & Canal 
Co. v. State Board of Taxes and As- 
sessment, 128 A. 427, 101 N.J.Law 303 


Overvaluation.*? 
sessment on the ground‘® of overvaluation, the evi- 
dence must be sufficient to show overvaluatio 
Thus the evidence must be sufficient to show over- 
valuation on personal*® or real property*® generally, 
railroad property generally,47 capital stock,*® and 
The fact that real property on which 
there are buildings and machinery is assessed more 
than other real property in the immediate neighbor- 
hood does not tend to show that: it has been over- 
If an overvaluation would arise in the as- 
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setting forth all the knowledge or information on 
which they acted, shows that the assessment is er- 


a . 


On certiorari to review an as- 


n.*4 


[reh den 128 A. 801, 3 N.J.Misc. 475]. - 
(2) To show submerged land two 
miles from business center of Buffalo 
was properly assessed. People ex rel. 
Lehigh Valley Ry. Co. v. Burke, 160 
N.E. 19,247 N.Y...227, 

[b] Evidence held insufficient to 
show that an assessment of a rail- 
road which runs through a densely 
inhabited district was excessive. 
New Jersey Junction R. Co. v. Hen- 
drickson, 87 A. 68, 84 N.J.Law 413. 

48. [a] Evidence held sufficient 
to show that relator’s capital stock 
was worth more than ten dollars a 
share in assessment of franchise tax. 
People ex rel. Fifth Ave. Bldg. Co, v. 
Wiliiams, 91 N.E. 638, 198 N.Y. 238, 


4] 189 Am.S.R. 809. 


49. la] Evidence held sufficient: 
(1) To show that the value of the 
special franchise of an underground 
railroad company, not in operation, 
including the tangible property, at the 
time of the assessment, was nine hun- 
dred and seventy-one thousand one 
hundred and fifty dollars. People ex 
rel. Bryan v. State Board of Tax 
Com’rs, 123 N.Y.S. 609, 67 Misc. 474. 
(2) To show, under the net earnings 
rule, that certain property was in use, 
producing revenue. People ex rel. 
Third Ave. R. Co. v. State Board of 
Tax Com’rs, 120 N.Y.S. 528, 186 App. 
ee 155 [aff 92° N.B. 1098): 198 -N.¥: 

[b] Evidence held insufficient: (1) 
To show that a waterworks franchise 
was overvalued. People ex_ rel. 
Queens County Water Co. v. Wood- 
bury, 123 N.Y.S. 599, 67 Mise. 490 
[aff 128 N.Y.S. 522, 143 App.Div. 618 
(aff 96 N.E. 1127, 202 N.Y. 619)]. (2) 
To show that the assessment of a 
railroad was excessive after an im- 
proper item had been eliminated from 
the assessment. People ex rel. Buf- 
falo & L. HE. Traction Co. v. State 
Board of_ Tax Com’rs, 142 N.Y.S. 116, 
156 App.Div. 466 [rev 136 N.Y.S. 474, 
77 Misc. 235 and aff 103 N.E. 778, 209 
N.Y. 502]. (3) To show overvaluation 
of special franchise of a telegraph 
company. People ex rel. Mexican 
Telegraph Co. v. State Tax Commis- 
sion, 220 N.Y.S. 8, 219 App.Div. 401. 

[c] Where corporation does not 
show the probable cost of equipment 
of its railroad lines and the annual 
Operating expenses, with a view to 
show that the net income, after al- 
lowance for depreciation and interest 
on the investment capitalized, will 
not equal the assessment, it is not 
shown that the assessment is unau- 
thorized, either under the net earn- 
ing rule or on the theory of the cost 
of reproduction of the tangible prop- 
erty in connection with the ‘value of 
the intangible property, and the as- 
sessment must stand. People ex rel. 
Hudson & M. R. Co. v. State Board of 
Tax Com’rs, 127 N.Y.S. 918, 143 App. 
Div. 26 [rev on other grounds 96 N.B. 
435, 203 N.Y. 119]. 

50. People ex rel. Bronx Gas & 
Electric Co, v. Feitner, 58 N.Y.S. 875, 
2? Mise. 371 [rev on other grounds 
59 N.Y.S. 327, 48 App.Div. 198]. 


For later cases, developments anid changes in the law see Annotations, same title and section number, 
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sessment of a special franchise if the net earnings 
rule** were applied, the relator must establish the 
factors necessary for the application of the rule.>2 
Conversely, if the claim is made that the overvalua- 
tion of a special franchise results from the applica- 
tion of the net earnings rule, the relator must show 
that the circumstances were such as to make the ap- 
plication of the rule improper.®? 

_ Deductions. Where the relator contends he is en- 
titled to a deduction for certain items in estimating 
the valuation of the property,®+ it must prove by 


_ sufficient evidence its right to the particular deduc- 


tions claimed, and the amount thereof.>® 
Inequality. On certiorari to review an assessment 
on the ground®*® that the valuation is unequal, the 
evidence must be sufficient to show inequality with- 
in the terms of the statute.°? Where the statutory 
ground is that the assessment must be made at a 
higher proportionate valuation than the assessment 
of other property on the same roll by the.same offi- 
cers, it does not suffice to show that in a particular 
instance property on the same roll, and in immediate 


Mee Wee oss Se 7 


TAXATION 


[61 C.J.] 883 


proximity, is assessed at a lower valuation,®® but 
the relator must prove that he is injured®® by be- 
ing subjected to the payment of more than his just 
proportion of the aggregate tax.°° The relator need 
not show a comparison of all the property on the 
roll to ascertain the inequality, but only need make 
a comparison of the adjoining and surrounding prop- 
erty,®°! or other property used for the same pur- 
pose.®* Thus the evidence must be sufficient to show 
inequality of valuation of real property®® generally, 
railroad property generally,** or franchises.®* 

Affirmative defenses. The assessing officers, hav- 
ing the burden of proof,** must prove affirmative 
defenses by sufficient evidenee.*? 

[§ 1116] (8) Reference.*® Special statutes pro- 
viding that, if, on the hearing, testimony is neces- 
sary, the court may take it or appoint a referee are 
mandatory, where an issue is raised.°® Under such 
statutes the court may appoint a referee to take such 
evidence as it may direct and to report the same to 
the court with the findings of fact and conclusions 
of law.7° 


51. See supra § 834. 

52. People ex rel. Queens County 
Water Co. v. Woodbury, 123 N.Y.S. 
599, 67 Misc. 490 [aff 128 N.Y.S. 522, 
143 App.Div. 618 (aff 96 N.E. 1127, 202 
N.Y. 619)]. 

53. People ex rel. Central Hudson 


_Gas & HBlectrie Co. v. State Tax Com- 


mission, 217 N.Y.S. 707, 218 App.Div. 
44 [mod and aff 219 N.Y.S. 445, 219 
App.Div. 227]. 

54. Deductions in general see su- 
pra § 805 et seq. 

55. [a] Evidence held sufficient: 
(1) To justify action of assessors in 
reducing the salaries of officers of 
corporation under Tax L. art 9-A, pro- 
viding for a franchise tax on the net 
income of the corporation. People 
ex rel. Beck Hazzard, Inc. v. Gilchrist, 
221 N.Y.S. 683, 220 App.Div. 362; Lor- 
imer Greenbaum Co. v. Gilchrist, 209 
N.Y.S. 6338, 212 App.Div. 733. (2) To 
show, on review of special franchise 
assessment, that, of about two hun- 
dred thousand dollars deducted by the 
court from operating expenses under 
the net earnings rule as covered by 
the amount allowed by a stipulation 
for’ depreciation, only about forty 
thousand dollars represented expendi- 
tures for new equipment, etc., and 
hence only that amount should have 
been deducted. People ex rel. Third 
Ave. R. Co. v. State Board of Tax 
Com’rs, 142 N.Y.S. 986, 157 App.Div. 
731 [aff 106 N.E. 325, 212 N.Y. 472]. 

{b] Evidence held insufficient to 
show that a deduction was proper for 
certain vaults under a personal prop- 
erty tax on the claim that such were 
part of the real estate. People ex rel. 
Knickerbocker Safe Deposit Co. vy. 
Wells. 91 N.Y.S. 283, 99 App.Div. 455 
[aff 73 N.E. 961, 181 N.Y. 245]. 

56. Inequality as ground see supra 

1101. 

' 57. People ex rel. Warren v. Car- 
ter, 17 N.E. 222, 109 N.Y. 576; People 
v. Badgley, 22 N.Y.S. 26, 67 Hun 65 
[rev on other grounds 33 N.E. 1076, 
138 N.Y. 314]. 

[a] Recital in stipulation that the 
state board of tax commissioners had 
“stated” that the ratio of assessed 
valuations to actual values in a cer- 
tain county was eighty-nine per cent 
was of no probative force on review 
by certiorari. People ex rel. Third 
Ave. R. Co. v. State Board of Tax 
Com’rs, 142 N.Y.S. 986, 157 App.Div. 
731 [aff 106 N.E. 325, 212 N.Y. 472]. 

58. Peo. v. Badgley, 33 N.E. 1076, 
138 N.Y. 314; People ex rel. Warren 
v. Carter, 17 N.H. 222, 109 N.Y. 576; 
People ex rel. Dexter Sulphite Pulp 
& Paper Co. v. Hughes, 215 N.Y.S. 710, 
216 App.Div. 626; People v. Feitner, 
88 N.Y.S. 774, 95 App.Div. 481; People 
ex rel. Fiske v. Feitner, 88 N.Y.S, 694, 


95 App.Div. 217 [aff 72 N.E. 1148, 180 
N.Y. 536]; People ex rel. Rayland 
Realty Co. v. Cantor, 204 N.Y.S. 195, 
122 Misc. 449; People ex rel. Szerlip 
v. Goldfogle, 192°N.Y.S. 210, 118 Misc. 
8; People v. Purdy, 167 N.Y.S. 66. 

tier Persons aggrieved see supra § 

60. People ex rel. Warren v. Carter, 
17 N.E. 222, 109 N.Y. 576; People ex 
rel. Hudson & M. R. Co. v. State Board 
of Tax Com’rs, 127 N.Y.S. 918, 143 
App.Div. 26 [rev on other grounds 96 
N.E. 435, 203 N.Y. 119]; People v. 
Feitner, 79 N.Y.S. 309, 77 App.Div. 
428; People ex rel. Queens Borough 
Gas & WHiectric Co. v. Woodbury, 123 
N.Y.S. 592, 67 Misc. 481. 

61. People v. Badgley, 22 N.Y.S. 26, 
67 Hun 65 [rev on other grounds 33 
N.E. 1076, 138 N.Y. 314]. 

62. People v. Christie, 21 N.E. 1024, 
TYSON. YS 158; 

[a] Special franchises.—Tax L. § 
45, added by L. (1899) p 1592 e 712 § 
2, providing that ‘an assessment of a 
special franchise by the State Board 
of Tax Commissioners may be re- 
viewed in the manner prescribed by 
article 11 of this chapter,” which pro- 
vides for review of assessments by 
certiorari, in so far as equality of as- 
sessment is concerned, relates alone 
to assessments of different special 
franchises alone, and not in compari- 
son with the assessments of any oth- 
er kinds of property. People v. Wood- 
bury, 116 N.Y.S. 209, 63 Misc. 1. 

63. [a] Evidence held sufficient 
to show inequality in assessment of 
real estate. People ex rel. Western 
Electric Co. v. Feitner, 88 N.Y.S. 779, 
96 App.Div. 615; People ex rel. Stew- 
art v. Feitner, 88 N.Y.S. 774, 95 App. 
Div. 481; People ex rel. Ward_ v. 
Feitner, 70 N.Y.S. 545, 61 App.Div. 
456 [aff 61 N.E. 1133, 168 N.Y. 677]. 

[b] Evidence held insufficient: (1) 
To show inequality in assessment of 
real estate, People ex rel. Warren v. 
Carter, 17 N.H. 222, 109 N.Y. 576; 
People ex rel. Litchfield v. Feitner, 
95 N.Y.S. 10, 107 App.Div. 267. (2) 
To show inequality in assessment of 
wood alcohol plant. People ex rel. 
United Wood Alcohol Co. v. Sheldon, 
132 N.Y.S. 804, 148 App.Div. 400. 

[c] Proof that assessment on ad- 
joining property is lower than that on 
the property under review, in the ab- 
sence of evidence as to the market 
value of the lots, or of other evidence 
furnishing a basis of comparison, is 
not sufficient to show inequality of as- 
sessments, under Greater New York 
Charter § 906. People ex rel. Rayland 
Realty Co. v. Cantor, 204 N.Y.S. 195, 
122 Mise. 449. 

64. [a] Evidence held sufficient 
to show that other real estate in the 


The refusal of the petitioner to answer 


town was taxed at not more than 
forty per cent of its value on ebjec- 
tion of a railroad to tax on its railway 
at nearly its full value. People ex rel. 
New York, L. E. & W. R. Co. v. Zoel- 
ler, 15 N.Y.S. 684. 

[b] Evidence held insufficient to 
show that the reproduction cost of 
railroad realty and appurtenances, 
minus depreciation, although lower 
than value found by referee, was suf- 
ficiently lower to render it out of pro- 
portion to valuation placed on other 
township property. People ex rel, 
Lake Shore & M. S. Ry. Co, v. Fizell, 
166.N.Y.S, 553. 

65. [a] Evidence held sufficient: 
(1) To show that the special franchise 
of a public utility was assessed at a 
higher proportionate valuation than 
other property on the same roll by 
the same officers. People ex rel. 
Queens Borough Gas & Electric Co. v. 
Woodbury, 123 N.Y.S. 592, 67 Misc. 
481. (2) To show inequality in the 
assessment of a waterworks fran- 
chise. People ex rel. Queens County 
Water Co. v. Woodbury, 123 N.Y.S. 
599, 67 Misc. 490 [aff 128 N.Y.S. 522, 
143 App.Div. 618 (aff 91 N.E. 1127, 202 
N.Y.:619)]. 

66. See supra § 1118. 

67. [a] SBvidence held insufficient 
to show: (1) As affecting forfeiture 
to right of review, that state board 
demanded a special report on special 
franchises within a reasonable time, 
under Tax L. § 44). People ex rel. 
Rochester Telephone Co. vy. State 
Board of Tax Com’rs, 134 N.Y.S. 987. 
(2) That foreign corporation willfully 
refused or neglected to supply asses- 
sors with relevant information or to 
show forfeiture of right to review 
assessment. People ex rel. American 
Mfg. Co. v. Gifford, 235 N.Y.S. 578, 
134 Mise. 487. 

68. Generally see Certiorari § 372; 
Equity §§ 743-797; References 53 C, 
J. p 670. 

69. See supra § 1112. 

70. Childs v. Howland, 4 A. 430, 48 
N.J.Law 425; People ex rel. Lehigh 
Valley Ry. Co. v. Burke, 223 N.Y.S. 
168, 221 App.Div. 248 [rev on other 
grounds 160 N.E. 19, 247 N.Y. 227]; 
People v. Kaufman, 106 N.Y.S. 305, 121 
App.Div. 599; People v. Feitner, 70 
N.Y.S. 452, 61 App.Div. 156; People 
v. Platt, 36 N.Y.S. 531, 92 Hun 349 
[appeal dism 46 N.E. 1150, 151 N.Y. 
664]; People v. Palmer, 33 N.Y.S. 926, 
86 Hun 513; People v. Coleman, 1 N, 
Y.S. 551, 48 Hun 620; People v. Cole- 
man, 1N.Y.S. 112, 48 Hun 602; People 
v. Smith, 24 Hun (N.Y.) 66; People 
ex rel. Sweet v. Blake, 132 N.Y.S. 191, 
72 Misc. 646; People v. Carmichael, 
118 N.Y.S. 354, 64 Mise. 271 [aff 125 
N.Y.S. 1151, 139 App.Div. 925]; People 
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certain ‘questions propounded by the assessors on 
examination on grievance day*! does not prevent a 
reference where the assessors’ denial of relief was 
not based on such refusal.72, Appointment of a ref- 
eree by the court under the statute does not mean 
that any one justice retains jurisdiction over the 
proceedings by the mere granting of the writ.7° 

The referee’s failure to fol- 
low the proper depreciation theory’® in proceedings 
to set aside a railroad’s tax assessment does not 
preclude affirmance of his report unless evidence 
discloses actual prejudice’® to the railroad from such 
The provision of the statutes that the 
referee’s report shall constitute a part of the pro- 
ceedings on which the determination of the court 


Report of referee.’ 


failure.77 


TAXATION 


the court.®° 


Cause.®? 


shall be made does not make the referee’s findings 


v. Feitner, 80 N.Y.S. 138, 39 Misc. 474; 
People v. Zoeller, 15 N.Y.S. 684. 

{a] Submission to several ref- 
erees.—Where a number of certiorari 
proceedings are brought by distinct 
sets of relators to review assessments 
of various parcels of property, and 
the testimony of experts is necessary, 
and it will be difficult to bring them 
together for the purposes of trial in 
court, the court in the exercise of its 
discretion may send the proceedings 
to various referees under orders con- 
taining provisions for expediting the 
proceedings. People v. Feitner, 104 
N.Y.S. 794, 53 Misc. 334 [aff 105 N.Y.S. 
1136, 120 App.Div. 880, 881]. 

{b] Taking proof.—Where report 
showed that a named amount received 
was not connected with a special fran- 
chise, taking proof by referee and us- 
ing it to reduce amount to sum ap- 
plicable to special franchise was not 
error. People ex rel. Central Hudson 
Gas & Bleciric Co. v. State Tax Com- 
mission, 217 N.Y.S. 722, 218 App.Div. 
60 [mod and aff 219 N.Y.S. 445, 219 
App.Div. 227, and motion for rearg gr 
219 N.Y.S. 891, 218 App.Div. 865 (mod 
160 N.E. 371, 247 N.Y. 281)]. 

71. Necessity of application see 
supra § 1104. 

72. People v. Platt, 36 N.Y.S. 531, 
92 Hun 349 [appeal dism 46 N.H. 1150, 
151 N.Y. 664]. 

73. People ex rel. City of New York 
v. Every, 248 N.Y.S. 92, 231 App.Div. 
576 


[a] Appointment to fill vacancy.— 
Ex parte order procured by relator 
for appointment of referee to replace 
original referee, who became disquali- 
fied, should be vacated. People ex rel. 
City of New York v. Every, 248 N.Y. 
S. 92, 231 App.Div. 576. 

[b] Motion to confirm referee’s re- 
port in certiorari proceedings to re- 
view tax assessment can be had be- 
fore any justice holding special term 
unless particular justice acquired ju- 
risdiction by initiation of proceeding 
and hearing or taking of evidence. 
People ex rel. City of New York v. 
Every, 248 N.Y.S. 92, 231 App.Div. 576. 


74. Generally see References §§ 
149-364. 

75. See supra § 854. 

76. Persons aggrieved see supra § 
1105. 


77. People ex rel. Lake Shore & M. 
S. Ry. Co. v. Fizell, 166 N.Y.S. 553. 

78. People v, State Tax Com’rs, 89 
N.E. 581, 196 N.Y. 39; People ex rel. 
New York Cent. & H: R. R. Co. v. 
Hanking, 137 N.Y.S. 865, 152 App.Div. 
488; People v. Barker, 59 N.Y.S. 926, 
28 Mise. 13 [rev on other grounds 63 
N.Y.S. 167, 48 App.Div. 248 (rev 59 
NIE. 13%, 151,4165 “NY 305) Ji ; 

79. People ex rel. Lehigh Valley 
Ry. Co. v. Burke, 223 N.Y.S. 168, 221 
App.Div. 248 [rev on other grounds 
160 N.E. 19, 247 N.Y. 227]; People ex 
rel. Haile v. Brundage, 187 N.Y.S. 460, 
195 App.Div. 745; Matter of Nisbet, 
57 N.Y.S. 551, 40 App.Div. 611 [aff 58 
N.E. 1090, 165 N.Y. 605]; People y. 


Summerville, 107 N.Y.S. 575, 56 Mise. 


300. ; 
80. People v. Ouderkirk, 105 N.Y.S. 


134, 120 App.Div. 650 


81. Generally see Certiorari §§ 
376-387. 
82. See supra § 1113. 


People v. Barker, 41 N.B. 435, 
147-N, Y,. 31) 29 “Ty; RAL 398% | People 
v. Campbell, 40 N.E. 239, 145 N.Y. 587; 
People v. Wemple, 34 N.E. 386, 138 N. 
Y. 582; People v. Barker, 39 N.BH. 13, 
144 N.Y. 94; People v. Barker, 34 N.E. 
722, 139 N.Y. 55; People ex rel. 
Charles Kohlman & Co. v. Law, 203 
N.Y.S. 724, 208 App.Div. 602 Jaff 201 
N.Y.S. 860, 207 App.Div. 938, and rev 
on other grounds 146 N.E. 622, 239 
N.Y. 346]; People ex rel. Haile v. 
Brundage, 187 N.Y.S. 460, 195 App. 
Div. 745; People ex rel. Third Ave. R. 
Co. v. State Board of Tax Com’rs, 
142 N.Y.S. 986, 157 App.Div. 731 {aff 
106 N.E. 325, 212 N.Y. 472]; People 
ex rel. New York & R. B. Ry. Co. v. 
State Board of Tax Com’rs, 140 N.Y. 
S. 691, 157 App.Div. 496, 79 Mise. 135 
[aff 142 N.Y.S. 1139, 157 App.Div. 496 
(aff1.03) IN; 52130; 209 IN WY. 25.99) 1: 
People ex rel. Hudson & M. R. Co. v. 
State Board of Tax Com’rs, 127 N.Y.S. 
918, 143 App.Div. 26 [rev on other 
grounds 96 N.E. 435, 203 N.Y. 119]; 
People ex rel. Pullman Co. v. Glynn, 
114 N.Y.S. 460, 130 App.Div. 332 [aff 
92 N.E. 1097, 198 N.Y. 605]; People 
v. Priest, 85 N.Y.S. 481, 90 App.Div. 
520 [aff 72 N.E. 1149, 180 N.Y. 532]; 
People v. Roberts, 48 N.Y.S. 881, 25 
App.Div. 89 [rev on facts 51 N.E. 
293, 156 N.Y. 585]; People v. Barker, 
39 N.Y.S. 682, 6 App.Div. 356 [rev on 
other grounds 46 N.E. 875, 152 N.Y. 
417]; People v. Roberts, 36 N.Y.S. 
34, 90 Hun 537; People v. Roberts, 36 
N.Y.S. 73, 90 Hun 533; People v. Rob- 
erts, 31 N.Y.S. 243, 82 Hun 352 [aff 
40 N.B. 7, 145 N.Y. 375]; People v. 
Campbell, 30 N.Y.S. 472, 80 Hun 466; 
People v. Barker, 26 N.Y.S. 971, 75 
Hun 6; People v. Barker, 26 N.Y.S. 
519, 74 Hun 418 [rev 36 N.E. 196, 141 
N.Y. 251]; People v. Campbell, 24 
N.Y.S. 208, 70 Hun 507; People v. Pur- 
dy, 154 N.Y.S. 993, 91 Misc. 610; Peo- 
ple v. Feitner, 58 N.Y.S. 869, 27 Misc. 
384 [aff 61 N.Y.S. 4382, 45 App.Div. 
542]; People v. Barker, 25 N.Y.S. 394 
[aff 35 N.E. 1078, 141 N.Y. 118, 238 
IRA 9b, 

{a] Decision of  comptroller.— 
People v. Campbell, 40 N.E. 239, 145 
N.Y. 587; People v. Wemple, 34 N.E. 
386, 1388 N.Y. 582; People ex rel. Pull- 
man Co. v. Glynn, 114 N.Y.S. 460, 130 
App.Div. 332 [aff 92 N.E. 1097, 198 
N.Y. 605]; People v: Roberts, 36 N.Y, 
S. 34, 90 Hun 537; People v. Roberts, 
36 N.Y.S. 73, 90 Hun 533; People v. 
Campbell, 30 N.Y.S. 472, 80 Hun 466; 
People v. Campbell, 24 N.Y.S. 208, 70 
Hun 507. 

[b] Decision of state board of 
tax commissioners.—People ex rel. 
Charles Kohlman & Co. v. Law, 203 
N.Y.S. 724, 208 App.Div. 602 [aff 201 
N.Y.S. 860, 207 App.Div. 93, and rev 
on other grounds 146 N.E. 622, 239 


(§§ 1116-1117 


conelusive on the court.78 The court may adopt the 
findings and conclusions, or disregard them, in whole 
or in part, and draw its own conclusions and find- 
ings.7® Where the findings of the referee are adopt- 
ed by the court, they become the determination of 


[§ 1117] j. Determination and Disposition of 
The burden of proving that the assess- 
ment is erroneous is on the relator,*? and the policy 
of the court is not to interfere with the determina- 
tion of the assessing officers unless their action is 
clearly erroneous. *? 
with the assessment on the ground of inequality** 
where the petitioner is assessed for no more than 
is properly due.®® 


The court will not interfere 


Certiorari under special statutes 


N.Y. 346]; People ex rel. New York 
& R. B. Ry. Co, v. State Board of Tax 
Com’rs, 140 N.Y.S. 691, 157 App.Div. 
496, 79 Misc. 135 [aff 142 N.Y.S. 1139, 
157 App.Div. 496 (aff 103 N.E. 1130, 
209 N.Y. 599)]; People ex rel. Hud- 
son & M. R. Co. v. State Board of Tax 
Com’rs, 127 N.Y.S. 918, 143 App.Div. 
26 [rev on other grounds 96 N.E. 
435, 203 N.Y. 119]. 

[c] In New Jersey (1) under Rail- 
road Tax Act (4 Comp. St. [1910] p 
5270 § 457, providing for certiorari 
to review tax assessments by state 
board of assessors of railroad and 
éanal property, where no principle of 
law is involved and no preponderance 


of testimony exists in favor of the ~ 


prosecutor, the judgment of the state 
board of asseSsors upon a question of 
value will not be disturbed. United 
New Jersey R. & Canal Co. v. State 
Board of Taxes and Assessment, 128 
A. 427, 101 N.J.Law 303 [reh den 
128 A. 801, 3 N.J.Mise. 475]; United 
New Jersey R. & Canal Co. v. State 
Board of Taxes and Assessment, 125 
A. 335, 100 N.J.Law 131 [rev in part 
125 A. 921, 98 N.J.Law 283 (aff 125 
A. 923, 100 N.J.Law 182)]; Delaware, 
L. & W.. R.. Co. v. State Board of 
Taxes and Assessments, 125 A. 921, 98 
N.J.Law 283, 1 N.J.Misc. 596 [rev in 
part 125 A, 3385, 100 N.J.Law 131 (aff 
in part 125 A. 923, 100 N.J.Law 182)]; 
Long Dock Co. v. State Board of As- 
sessors, 92 A. 439, 86 N.J.Law 592 
[rev 89 A. 1031, 85 N.J.liaw 536]; 
Long Dock Co. v. State Board of As- 
sessors, 81 A. 568, 82 N.J.Law 21 [aff 
88 A. 11038, 84 N.J.Law 762]; Central 
R. R. of New Jersey v. State Board 
of Assessors, 7 A. 306, 49 N.J.Law 9. 
(2) The judgment of the state board 
will be set aside, however, under the 
act where its conclusion as to.value 
constitutes palpable error. Long 
Dock Co. v. State Board of Assessors, 
92 A. 439, 86 N.J.Law 592 [rev 89 A. 
1031, 85 N.J.Law 536]. (3) Judg- 
ments of the supreme court fixing dif- 
ferent valuations for assessment of 
property for taxation from that of 
the state board of taxes and assess- 
ment must be based on evidence, to 
be sustained. United New Jersey R. 
& Canal Co. v. State Board of Taxes 
and Assessment, 125 A. 335, 100 N.J. 
Law 131 [rev in part 125 A. 921, 98 
N.J.Law 283 (aff 125 A. 923, 100 N.J. 
Law 182)]. (4) The fact there is 
much similarity in all of the water 
front railroad properties of prosecu- 
tors does not justify the court in 
reviewing valuations placed on such 
property by the state board of taxes 
and assessments in disregarding sep- 
arate identity of the various proper- 
ties. Delaware, L. Wise. = Cor ive 
State Board of Taxes and Assess- 
ments, 125 A. 921, 98 N.J.Law 283, 1 
N.J.Misc. 596 [rev in part 125 A. 335, 
100 N.J.Law 131 (aff in part 125 A. 
923,100 N.J.Law 182)]. 

84. See supra § 1101. 

85. People ex rel. Suburban Inv. 
Co. v. Miller, 131 N.Y.S. &68, 73 Misc. 
214; People v. Moore, 11 N.Y.St. 859. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 1117] 


is a speeial proceeding,®® and the court’s determina- 
tion should be by final order, and not by judgment 
} A decision by the 
court that testimony is necessary®® does not pre- 
clude it from determining that the tax is illegal on 
In the absence of statute 
prescribing a definite rule for valuing special fran- 
chises,°® the determination of the court extends only 
to an inquiry whether the assessors adopted a prop- 
er rule in the particular case and correctly applied 
it to the facts, and it cannot lay down an exclu- 


as in civil actions generally.87 


the face of the return.*® 


sive rule applicable to all cases.°2 
. Determination on pleadings. 


Correction of assessment. 


Persons aggrieved see supra § 1105. 

86. See supra § 1100. 

87. People ex rel. Rochester, S. & 
E. R. Co. v. Moroney, 120 N.E. 149, 
224 N.Y. 114; People ex rel. Sebring 
Sep: 200 N.Y.S. 500, 206 App.Div. 

[a] Conclusiveness of determina- 
tion..—Where an assessment was held 
excessive by the court of appeals, and 
the next year the land was assessed 
for the same amount, the return, not 
showing that on grievance day the 
owner offered the same testimony as 
to value as in the previous year, and 
the commissioners of taxes not con- 
ceding it, did not conclude the court, 
on certiorari to review the second as- 
sessment, as to overvaluation. People 
ex rel. Coney Island Jockey Club v. 
Purdy, 156 N.Y.S. 965, 172 App.Div. 
919 [aff 113 N.E. 1064, 218 N.Y. 714]. 
~88. See supra § 1112. 

89. People v. Feitner, 87 N.Y.S. 
304, 92 App.Div. 518. 

90. See supra § 834. 

91. People ex rel. Jamaica Water 
Supply Co. v. State Board of Tax 
Com’rs, 89 N.E. 581, 196 N.Y. 39. 

92. People ex rel. Jamaica Water 
Supply Co. v. State Board of Tax 
Com’rs, supra. 

93. See supra § 1108. 


94. People v. Feitner, 101 N.Y.S. 
1021, 116 App.Div. 452. 

95. See supra § 1112. 

96. People v. O’Dell, 114 N.Y.S. 
199, 129 App.Div. 475; People v. 


Wells, 87 N.Y.S. 543, 93 App.Div. 212; 
People v. Barker, 30 N.Y.S. 586, 81 
Hun 22 [rev on other grounds 39 N.E. 
13, 144 N.Y. 94]; People ex rel. Sweet 
v. Blake, 132 N.Y.S. 191, 72 Misc. 646. 

97. See supra § 1112. 

98. People v. Smith, 24 Hun 66 
[appeal dism 85 N.Y. 628]. 

[a] In New Jersey the supreme 
court on review by certiorari under 
1 Comp. St. (1910) p 406 § 11, and 
Railroad Tax Act (4 Comp. St. [1910] 
p 5272) § 460, of assessments levied 
against railroad property by state 
board of taxes and assessment, is re- 
quired to reverse or affirm in whole 
or in part for palpable error in mak- 
ing valuations. United New Jersey 
R. & Canal Co. v. State Board of Tax- 
es and Assessment, 128 A. 427, 101 
N.J.Law 303 [reh den 128 A. 801]. 

99. See statutory provisions. 

1. People ex rel. Gleason v. Purdy, 
119 N.E. 249, 223 N.Y. 88; People v. 
Gaus, 61 N.E. 987, 169 N.Y. 19; Peo- 
ple ex rel. Donner-Union Coke Cor- 
poration v. Burke, 198 N.Y.S. 601, 204 
App.Div. 557 [aff 142 N.H. 320, 286 
N.Y. 650]. 

2. Grounds for review see supra § 
1101, 

3. People ex rel. Third Ave. R, Co. 
v. State Board of Tax Com’rs, 142 N. 
Y.S. 986, 157 App.Div. 731 [aff 106 N. 
E325, 212 Ney. 472]; —People,ex rel. 


While the case can- 
not be disposed of on the pleadings where an is- 
sue®’ is raised,®* where the return admits the alle- 
gations of the petition, there is no necessity for 
taking evidence on a trial de novo,®® so that deter- 
mination may be made on the pleadings.°® 

Special statutes pro- 
viding for a trial de novo®? do not contemplate a 


TAXATION 
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mere affirmance or reversal of the whole assessment 
as under the common-law certiorari.°® 
utes so providing,®® in, a proper case the court may 
correct the assessment‘ by reducing it on the ground? 
of inequality in the assessment of other property 
on the same roll by the same officer.® 
question of valuation is raised and the matter is 
in doubt, the function of the court is to determine 
de novo the value of the property. 
where the return fails to state the modus operandi 
in arriving at the valuation of a special franchise,® 


Under stat- 


Where the 


Accordingly, 


the court is justified in proceeding to a revaluation 


tory direction.” 


Queens County Water Co. v. Wood- 
bury, 128 N.Y.S. 522, 143 App.Div. 618 
{aff 123 N.Y.S. 599, 67 Misc. 490, and 
aff 96 N.E. 1127, 202 N.Y. 619]; Peo- 
ple ex rel. Hudson & M. R. Co. v. State 
Board of Tax Com’rs, 127 N.Y.S. 918, 
143 App.Div. 26 [rev on other grounds 
96 N.E. 435, 203 N.Y.°119]; People 
ex rel. Hudson & M. R. Co. v. State 
Board of Tax Com’rs, 126 N.Y.S. 1063, 
142 App.Div. 220 [rev on other 
grounds 96 N.E. 435, 203 N.Y. 119]; 
People ex rel. Delaware, L. & W. R. 
Co. v. State Board of Tax Com’rs, 119 
N.Y.S. 260, 134 App.Div. 765; People 
v. Ganley, 8 N.Y.S. 568, 56 Hun 639, 
56 N.Y.Super. 639 [aff 30 N.E. 64, 131 
N.Y. 566]; People v. Carter, 47 Hun 
446 [mod 17 N.E. 222, 109 N.Y. 576]; 
People ex rel. Bryan v. State Board 
of "Tax: /Com/’rs, - 123 IN. Y 8.26097" "67 
Mise. 474; People v. Summerville, 
107 N.Y.S. 575, 56 Misc. 300; People 
v. Zoeller, 15 N.Y.S. 684. 

[a] Amount of reduction.—(1) 
Where the state board assessed the 
value of the property of a subway 
railroad company at full value, and 
the average assessed valuation of 
real estate in the city where the rail- 
road company’s property was locat- 
ed for the year in question was 
eighty-nine per cent, the railroad 
company was entitled to an equalized 
reduction of eleven per cent on its 
assessment, People ex rel. Hudson & 
M. R. Co. v. State Board of Tax 
Com’rs, 96 N.E..435, 203 N.Y. 119. (2) 
Where property of a corporation is 
assessed at its full value, and other 
property in the same taxing district 
is assessed at only eighty-seven per 
cent of its value, a reduction of thir- 
teen per cent, made to equalize the 
tax rate, is justified. People ey rel. 
Queens County Water Co. v. Wood- 
bury, 128 N.Y.S. 522, 143 App.Div. 
618 [aff 123 N.Y.S. 599, 67 Misc. 490, 
and aff 96 N.B. 1127, 202 N.Y. 619]. 

[b] Special franchises.—People 
ex rel. Third Ave. R. Co; v. State 
Board of Tax Com’rs, 142 N.Y.S. 986, 
157 App.Div. 731 [aff 106 N.E. 325, 
212 N.Y. 472]; People ex rel. Queens 
County Water Co. v. Woodbury, 128 
N.Y.S. 522, 143 App.Div. 618 [aff 123 
N.Y.S. 599, 67 Misc. 490, and aff 96 
NBs 1227, 2202), N.Y.) 61915, People ex 
rel. Hudson & M. R. Co. v. State Board 
of Tax Com’rs, 127 N.Y.S. 918, 143 
App.Div. 26 [rev on other grounds 96 
N.B. 435, 203 N.Y. 119]; People ex 
rel. Hudson & M. R. Co. v. State Board 
of Tax Com’rs, 126 N.Y.S. 1063, 142 
App.Div. 220 [rev on other grounds 
96 N.E. 435, 203 N.Y. 119]; People ex 
rel. Delaware, L. & W. R. Co. v. State 
Board of Tax Com’rs, 119 N.Y.S. 260, 
134 App.Div. 765; People ex rel. Bry- 
an v. State Board of Tax Com’rs, 123 
N.Y.S. 609, 67 Misc. 474. 

4. People v. State.Tax Com’rs, 89 
N.E. 581, 196 N.Y. 39; People v. Bar- 


of the franchise.® 
reduce the valuation of the property under statu- 
Where the total assessment is only 
reviewable,* it is error to reduce an assessment 
merely because the land or buildings are overval- 
ued unless the total assessment of land and build- 
ings is excessive.° 
rect the assessment only exists when the assessors 


Where warranted, the court may 


The duty of the court to cor- 


ker, 46 N.E. 875, 152 N.Y. 417; People 
ex rel. Haile v. Brundage, 187 N.Y.S. 
460, 195 App.Div. 745; People ex rel. 
Third Ave. R. Co. v. State Board of 
Tax Com’rs, 142 N.Y.S. 986, 157 App. 
Div. 731 [aff-106 N.E. 325, 212 N.Y. 
472]; People ex rel. Bryan v. State 
Board of Tax Com’rs, 123 N.Y.S. 609, 
67 Misc. 474. 

[a] In New Jersey, under Rail- 
road Tax Act of 1888 (4 Comp. St. 
[1910] p 5270) § 18, it is optional with 
the supreme court to send back valu- 
ations by the state board of assessors 
which are deemed excessive, or to 
make such revaluation itself. Long 
Dock Co. v. State Board of Assessors, 
97 A. 900, 89 N.J.Law 108 [aff 101 A. 
367, 90 N.J.Law 701, 702, and 101 A. 
368, 90 N.J.Law 702, 703]. 

5. See supra § 1110. 

6. People ex rel. Hudson & M. R. 
Co. v. State Board of Tax Com’rs, 125 
N.Y.S. 895, 69 Misc. 1; People ex rel. 
Niagara Falls Hydraulic Power & 
Mfg. Co. v. State Board of Tax Com’rs, 
119 N.Y.S. 925, 65 Mise, 213 [aff 124 
N.Y.S. 1125, 140 App.Div. 881 (aff 95 
N.E. 754, 202 N.Y. 426)]. 

7. Bear v. Camden Tax Assess- 
ment Com’rs, (N.J.Sup.) 48 A. 538; 
Hast Jersey Water Co. v. Lawson, 
(N.J.Sup.) 45 A. 911; Bast Jersey 
Water Co. v. Roat, (N.J.Sup.) 45 A. 
910; People v. Carter, 47 Hun 446 
[mod 17 N.E. 222, 109 N.Y. 576]; Peo- 
ple ex rel. Bryan v. State Board of 
Tax Com’rs, 123 N.Y.S. 609, 67 Misc. 
474; People v. Haight, 53 N.Y.S. 723, 
24 Misc. 425; People v.. Tax Com’rs, 
16 N.Y.S. 884 [rev 17 N.Y.S. 788, 63 
Hun 630]. 

[a] Amount of reduction.—Where 
assessors, in their return to a writ of 
eertiorari to review an assessment, 
state that, if petitioner’s contention 
is upheld, they will not require proof 
of value, but will consent to the entry 
of an order fixing the value at the 
sum specified in the petitioner’s pro- 
test, it is proper for the court, on 
reducing the assessment in accord- 
ance with petitioner’s contention, to 
accept the sum specified in the asses- 
sor’s return as the value of the prop- 
erty, without further inquiry into that 
subject. In re Long Beach Land Co., 
94 N.Y.S. 282, 106 App.Div. 253 [rev 
on other grounds 75 N.E. 533, 182 N. 
Y. 489]. 

[b] Apportionment between resi- 
dent and nonresident trustees see Peo- 
ple v. Wells, 74 N.E. 878, 182 N.Y. 
314. 

8. See supra § 1112. 

9. People v. Cantor, 223 N.Y.S. 64, 
221 App.Div. 193; People ex rel. 
Morse Dry Dock & Repair Co. v. Pur- 
dy, 167 N.Y.S. 69, 100 Misc. 580; Peo- 
ple ex rel. Boskowitz v. Purdy, 167 
N.Y.S. 68; People ex rel. Strauss ¥v. 
Purdy, 167. N.Y.S.. 66. 


* 237 N.Y. 569]; 
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have not rightly decided on the facts before them.*? 
The court may not reduce the valuation below that 


sworn to by the relator.1+ 


Increasing assessment. On a hearing de novo, the 
court may not increase the valuation,’? at least 
Where each assessment 
is independent, the court may not inerease the as- 
sessment of one parcel of land although the total 


without proper notice.‘ 


assessment is not increased.?+ 


Ordering reassessment. Where special statutes so 
provide, the court should order a reassessment rath- 
er than strike the assessment from the roll.1® 
a reassessment is ordered, it is a final order,+* so 
that a review of the reassessment must be by new 
proceedings and not under the original writ.17 

Striking assessment from roll. Where the assess- 
‘ment is illegal,'® the court, under express statutory 


10. People v. Feitner, 58 N.Y.S. 
875, 27 Misc. 371 [rev on other 
hans 59.N.Y.S. 327, 43 App.Div. 
11. People ex rel. New York Stock 
Exchange Bldg. Co. v. Cantor, 223 N. 
Y.S. 64, 221 App.Div. 193 [aff 162 N.E. 
514, 248 N.Y. 533]. But see People 
ex rel. Empire Mortgage Co. v. Can- 
tor, 190 N.Y.S. 298, 198 App.Div. 317 
[conforming to 189 N.Y.S. 646, 197 
App.Div. 437] (if the evidence estab- 
lishes a lower value than alleged by 
the petition, the court has power to 
amend the petition to conform to the 


‘proof, and upon appeal the court can 


disregard the discrepancy and make 
such order as the facts justify). 

12. People ex rel. George Kemp 
Real Estate Co. v. O’Donnel, 91 N.E. 
276, 198 N.Y. 48; People ex rel. City 
of New York v. Voris, 199 N.Y.S. 335, 
205 App.Div. 478 [mod 143 N.E. 746, 
People ex rel. Metro- 
politan St. Ry. Co. v. State Board of 
Tax Com’rs, 144 N.Y.S. 74, 159 App. 
Div. 136 [aff 106 N.E. 1040, 212 N.Y. 
606, 607, remittiturs amended 109 N. 
BE. 1089,.213 N.Y. 648]. 

18. People ex rel. George Kemp 
Real Estate Co. v. O’Donnel, 91 N.E. 
276, 198 N.Y. 48. 

14. People ex rel. City of New York 
v. Keeler, 143 N.E. 211, 237 N.Y. 332. 

15. People v. Barker, 40 N.E. 996, 
146 N.Y. 304; In re New York, O. & 
W. Ry. Co.. 140 N.Y.S. 678, 155 App. 
Div. 866; People v. Feitner, 79 N.Y.S. 
975, 78 App.Div. 313; People v. Val- 
entine, 38 N.Y.S. 1087, 5 App.Div. 520. 

[a] Determination of comptrol- 
ler.—On reversal of the determina- 
tion of the state comptroller assess- 
ing a franchise tax and license fee 
against a foreign corporation, the su- 
preme court will not undertake to 
modify the same, but will remit the 
case to him for a new hearing upon 
the merits. People ex rel. National 
Enameling & Stamping Co. v. Miller, 
98 N.Y.S. 751, 112 App.Div. 880. 

[b] Franchise tax on business cor- 
porations.—In application under Tax 
L. § 218, for revision of franchise 
tax assessment, on ground that sales 
consummated outside of state were 
erroneously included, under § 214, as 
amended by L. (1920) c 640, where 
applicant failed to fix amount of such 
sales, commission did not err in dis- 
missing application, and appellate di- 
vision was without authority, in a 
certiorari proceeding under §§ 199, 
219, to remit proceedings for further 
hearing. People ex rel. Charles Kohl- 
man & Co. v. Law, 146 N.E. 622, 239 
N.Y. 346. 

{c] Assessment is erroneous only 
when it arises by reason of overvalua- 
tion. People v. Valentine, 38 N.Y.S. 
1087, 5 App.Div. 520. Ne 

16. People v. Wells, 84 N.Y.S. 277, 
87 App.Div. 284. 

17. People v. Wells, supra. 
> “Tilegality” defined see supra 
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direction, may and must strike the assessment from 
the roll,1® but the court may not strike where the 


: : 5 
assessment is not ille@al,?° but merely erroneous.”? 


Repayment of excessive taxes. An order requir- 
ing the assessors to enter into a stipulation for a 
return of excess taxes is unauthorized where the 
statute provides a different method for repayment.?* 

[§ 1118] k. Appeal.?% 


Under statutory author- 


ization,24 an appeal may be taken by either party 


Where 


turn 


19.. People v. Wells, 74 N.E. 878, 
182 N.Y. 314; People v. Valentine, 38 
N.Y.S. 1087, 5 App.Div. 520; People 
v. Fraser, 26 N.Y.S. 814, 74 Hun 282 
{aff 40 N.E. 165, 145. N.Y. 593]; Bear 
Mountain Hudson River Bridge Co. 
v. Diamond, 213 N.Y.S. 258, 126 Misc. 
239 [aff 225 N.Y.S. 885, 222 App.Div. 
756]; People ex rel. Glen Tel: Co. v. 
Hall, 109 N.Y.S. 402, 57 Misc. 308 
[mod and aff 114 N.Y.S. 511, 130 App. 
Div. 360]; People ex rel. Glen Tel. 
Co...v. Failing, 109 N.Y.S, 402, 57 
Mise. 308 [mod and aff 114 N.Y.S. 514, 
130 App.Div. 888 (aff 89 N.E. 1108, 195 
N.Y. 618) ]. 

20. Peo. v. New York Tax, 
Com’rs, 91 IN-Y. 593. 

21. In re New York, O. & W. Ry. 
Co., 140 N.Y.S. 678, 155 App.Div. 866; 
People v. Feitner, 79 N.Y.S. 975, 78 
App.Div. 313; People v. Feitner, 73 
N.Y.S. 97, 65 App.Div. 318 [aff 62 
N.E. 1099, 169 N.Y. 604]. 

22. People v. Coleman, 1 N.Y.S. 
551, 48 Hun 620; People v. Coleman, 
1 N.Y.S. 112, 48 Hun 602. _See People 
v. Erie County, 99 N.Y.S. 1062, 51 
Misc. 200 (on mandamus to compel 
payment, the phraseology of the or- 
der in the certiorari proceedings was 
of no importance in determining 
amount of refund, as L. [1896] c 908 
§ 256 defines the duty of the board); 
People ex rel. Frederick Loeser, Inc., 
v. Goldfogle, 223 N.Y.S. 448 [mod 221 
N.Y.S. 342, 220 App.Div. 326, and rev 
on other grounds 164 -N.H. 100, 249 
N.Y. 284] (voluntary payment pre- 
cludes recovery on certiorari). 

Recovery of taxes paid see infra §§ 
1258-1288. 


etc., 


23. Generally see Appeal and Er- 
ioe 3 C.J. p 256; Certiorari §§ 396— 


Appeal from assessment see supra 
§§ 1089-1099. 

Courts of appellate jurisdiction see 
Courts §§ 445-575. 


24. See statutory provisions. 
25. People v. New York Tax 
Com’rs, 39 N.E. 385, 144 N.Y. 483; 


People v. Dolan, 27 N.E. 269, 126 N. 
Y. 166; People v. New York Tax 
Com’rs, 4 N.E. 127, 101. N.Y. 322. 

[a] Construction of findings.—A 
finding in a certiorari proceeding to 
review a special franchise assessment 
that the trial was had on the theory 
that the assessment was to be made 
under the net earnings rule is to be 
construed aS merely meaning that the 
only evidence was that bearing on 
that rule, and not as precluding de- 
fendants from contending that the 
burden was on relators to show inva- 
lidity of the assessment. People ex 
rel. Third Ave. R. Co. v. State Board 
of Tax Com’rs, 142 N.Y.S. 986, 157 
App.Div. 731 [aff 106 N.E. 325, 212 
N.Y. 472). 

[b] Entry of order below.—On cer- 
tiorari to review an assessment of 
special franchises by the state board 
of tax commissioners, where the 
court of appeals decided that the as- 


from an order, judgment, or determination as from 
an order.2> . Where the record is incdmplete, so that 
the rights of fhe parties cannot be determined, the 
appellate court may remit to the trial court with 
leave to petitioner to move for a supplemental re- 
An order sustaining the assessment will 
be affirmed where the relator has failed to show 
error in the method or result of the assessment.?7 


sessments were erroneous and should 
be corrected, the supreme court must 
make an order in accordance with the 
remittitur, although the erroneous as- 
sessments must have been canceled on 
the assessment rolls by the comptrol- 
ler of the city of New York after dis- 
missal of the appeal to the court of 
appeals, which was afterward rein- 
stated by such court. People ex rel. 
Jamaica Water Supply Co. v. State 
Board of Tax Com’rs, 122 N.Y.S. 366, 
65 Misc. 630. 

[c] Motion for new trial.—Judg- 
ment in certiorari by a railway to re- 
view the legality of its assessment, 
holding assessment illegal, being a 
conclusion of the trial court, which 
was a deduction from facts embodied 
in the record of the evidence and pro- 
ceedings of the board of equalization 
is not reviewable, in the absence of 
a motion for a new trial. Board of 
Equalization v. Nashville, C. & St. L. 
a S.W. 91, 148 Tenn. 676. 
ing the total assessment of land and 
a building under construction in a 
case where New York Charter § 889a, 
as added by L. (1913) ¢ 324 § 2, ap- 
plies, the court of appeals may as- 
sume, in the absence of contrary evi- 
dence, that the assessment is errone- 
ous to the extent of the difference be- 
tween the value of unimproved realty 
as Shown by the assessment roll and 
the total assessment. People ex rel. 
Gleason v. Purdy, 119 N.E. 249, 223 
N.Y. 88. (2) On certiorari to review 
a special franchise assessment, where 
the commission had assessed a rail- 
road’s right to cross streets and a 
stream, it would be deemed that the 
commission had decided that the 
streets had become public highways 
before occupancy by the railroad, and 
that the stream was public and nav- 
igable, since such facts were neces- 
sary to support jurisdiction. People 
ex rel. Erie R. Co. v. State Tax Com- 
mission, 158 N.B. 884, 246 N.Y. 322. 

{e] Presumption in support of 
judgment.—In a certiorari proceeding 
to review a special franchise assess- 
ment, -it would be assumed in support 
of the court’s finding as to the ratia 
of assessed valuations to actual val- 
ues that an equalization table as to 
the admissibility of which decision 
was reserved was excluded or deemed 
by the court of little weight. People 
ex rel. Third Ave. R. Co. v. State 
Board of Tax Com’rs, 142 N.Y.S, 986, 
157 App.Div. 731 [aff 106 N.E. 325, 
2 2 IN Ya OTe 

Appealability of orders generally 
see Appeal and Error §§ 256—439. 

Orders generally see Motions and 
Orders 42 C.J. p 457. 

26. People ex rel. American Exch. 
Nat. Bank v. Purdy, 89 N.E, 838, 196 
N.Y. 270. 

27. People ex rel. Third Ave. R. 
Co. v, State Board of Tax Com’rs, 142 
N.Y.S. 986, 157 App.Div. 731 [aff 106 
N.E. 325, 212 N.Y. 472]; People ex 


For later cases, developments and changes in the law see Annotations, same title and section number, 


Presumptions.——(1) In review, © 


fea 


i 


§§ 1118-1119] 


On the question of inequality, the order of the trial 


- court will be reversed where the appellate court is 


unable to determine whether there was inequality 
as to an assessment and the evidence is insufficient 
to make a new finding.?® While under special stat- 
utes the determination of the court should be by 
final order and not by judgment,?® an appeal will 
not be dismissed by reason of a recital in the no- 
tice of appeal that the appeal is from a judgment.°®° 

Persons entitled. A state tax commission before 
whom property is sought to be back-assessed is not 
a party to the litigation and is not entitled to an 
appeal.*1 : 

Finality of determination. Under the rule re- 
quiring judgments to be final to be appealable,?? a 
judgment is final where no further action is to be 
taken by the court and costs are awarded.*3 | 

Time. Where special statutes provide that an 
appeal may be taken as from an order, the appeal 
must be taken within the time required in ease of 
an order.®4 

Matters reviewable.?> Questions and objections 
not raised before the assessors®® or in the certiorari 
proceedings*? will not be considered on appeal. The 
appellate court on reviewing a judgment will not 
review findings of fact based on competent evi- 
dence** dealing with the valuation of the proper- 
ty®® or the inequality of the assessment.*® If the 
assessors have adopted an erroneous method in ar- 


rel. Queens County Water Co. v.,;80 N.Y. 254; 
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People ex rel. Albany 
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riving at their valuation, the appellate court. will 
correct the error on appeal.tt Where the court 
deems the appointment of a referee necessary to 
take testimony on a trial de novo,4? the appellate 
court will not interfere with the exercise of such 
discretion. *# 

Costs on appeal.44 Where special statutes pro- 
vide that an appeal from the determination of the 
lower court is to be heard and determined as an 
appeal from an order,*® such statute governs costs 
on such an appeal,*® and special statutes governing 
costs on return to the certiorari*? are inapplica- 
ble.*8 Special statutes, regulating certiorari to re- 
view tax assessments, being exclusive,*® statutes 
regulating costs on appeal in certiorari proceedings 
generally®® do not apply.®4 

[§ 1119] 1. Costs.°2 Statutes relating to costs in 
certiorari generally®* have been held inapplicable 
where a special statute provides a different rule for 
costs on certiorari to review a tax assessment,*4 
but will be applicable where the special statute is 
silent.55 

Against tax district. When an assessment is re- 
duced by an amount greater than half the reduction 
claimed before the assessing officers, special stat- 
utes providing that costs ‘shall be awarded against 
the tax district represented by the officers whose 
proceedings are reviewed®® apply.*7 Where a spe- 
cial franchise assessment, when placed on a tax dis- 

» 


N.Y. 


Woodbury, 128 N.Y.S. 522, 143 App. 
Div. 618 [aff 123 N.Y.S. 599, 67 Misc. 
aa and aff 96 N.E. 1127, 202 N.Y. 

28. People ex rel. Sebring v. Dowd, 
200 N.Y.S. 500, 206 App.Div. 727 [rev 
194 N.Y.S. 3, 118 Misc. 588]. 

29. See supra § 1117. 

30. People ex rel. Rochester, S. & 
EH. R. Co. v. Moroney, 120 N.E. 149, 
22 aN. LPs. 

31. Illinois Cent. R. Co. v. Miller, 
106 So. 635, 141 Miss. 213. 


32. See Appeal and Error §§ 256-— 
285; Certiorari § 398. 
33. Illinois Cent. R. Co. v. Miller, 


106 So. 635, 141 Miss. 213. 

34. People v. Keator, 3 N.E. 903, 
101 N.Y. 610, 3 How.Pr.N.S. 210. 

35. See cases infra this note. 

[a] On appeal with appellate di- 
vision, under Tax L. § 290 et seq, it 
is not merely the referee’s report 
with the annexed proofs which the 
court has to review, but the decision 
of the special term with all matters 
upon which it is founded. People ex 
rel. Jamaica Water Supply Co. v. 
State Board of Tax Com’rs, 89 N.E. 
581, 196 N.Y. 39. 

[b] Unanimous decision of appel- 
late division.—Const. (1894) art 6 § 
9, providing that no unanimous deci- 
sion of the appellate division that 
there is evidence sustaining or tend- 
ing to sustain a finding of fact or a 
verdict not directed by the court shall 
be reviewed by the court of appeals, 
applies to certiorari to review a tax 
assessment. People v. Hart, 111 N.E. 
56, 216 N.Y. 513; People v. Barker, 
49 N.E. 884, 155 N.Y. 322; People v. 
Barker, 46 N.E. 875, 152 N.Y. 417. 

36. People ex rel. Union Bag & Pa- 
per Corporation v. Knapp, 207 N.Y.S. 
673,. 212 App.Div. 221. 

{a] Question of unconstitutional- 
ity of a corporation franchise tax 
provision, not raised before the state 
tax commission, cannot be raised for 
the first time in the appellate division 
on certiorari to review determination 
of the commission. People ex rel. 
Union Bag & Paper Corporation v. 
Knapp, 207 N.Y.S. 673, 212 App.Div. 


z21 34 _N.E: 


37. Campbell, 


People v. 


753, 139 N.Y. 68; People v. McLean, 


County Sav. Bank v. Lewis, 234 N.Y.S. 
457, 226 Avnp.Div. 182 [rev 233 N.Y.S. 
107, 133 Misc. 499]; People v. Platt 
36 'N.¥.S. 531, 92’ Hun 349 [appeal 
dism 46 N.E. 1150, 151 N.Y. 664]; Peo- 
ple v. Hicks, 40 Hun (N.Y.) 598. 

[a] United States supreme court. 
—Question not raised before tax com- 
mission or state courts will not be 
considered by the United States su- 
preme court on error to review state 
court’s judgment upholdjng tax. 
Bass, Ratcliff & Gretton v. State Tax 
Commission, 45 S.Ct. 82, 266 U.S. 271, 
69 L.Ed. 282. 

38. Guggenheim v. City of Long 
Branch, 84 A. 21, 83 N.J.Law 628 [aff 
76 A. 338, 80 N.J.Law 246]; People 
ex rel. Manhattan Ry. Co. v. Wood- 
bury, 96 N.E. 420, 203 N.Y. 231; Peo- 
ple v. Brooklyn Bd. of Assessors, 48 
N.E. 820, 154 N.Y. 437. 

[a] Appellate division’s finding 
that certain expenditures were for 
new equipment, machinery, etc., and 
hence included in a stipulated allow- 
ance for depreciation and obsoles- 
cence, was conclusive when support- 
ed by evidence. People ex rel. Third 
Ave. R. Co. v. State Board of. Tax 
Com’rs, 106 N.E. 325, 212 N.Y. 472. 

39. People v. Carter, 17 N.E. 222, 
109 N.Y. 576; People v. Hicks, 11 N. 
E. 653, 105 N.Y. 198; People v. Haupt, 
10 N.E. 871, 104 N.Y. 377; People ex 
rel. Frederick Loeser & Co. v. Gold- 
fogle, 221 N.Y.S. 342, 220 App.Div. 326 
[mod 223 N.Y.S. 448]. 

[a] Question of fact.—The rate 
which will constitute a fair and rea- 
sonable return, to be allowed a cor- 
poration on its tangible property, as 
a preliminary step to determining, 
by the net earnings rule, the value 
of its special franchises, for purposes 
of taxation, is a question of fact for 
the determination of the lower courts. 
People ex rel.. Manhattan Ry. Co. v. 
Woodbury, 96 N.E. 420, 203 N.Y. 231. 

40. People v. Christie, 21 N.H. 1024, 
115 N.Y. 158. 

[a] Court of appeals.—On appeal 
to the court of appeals from proceed- 
ings under L. (1880) c 269, the only 
inquiry is as to whether there was 
legal evidence tending to the conclu- 
sion arrived at, and whether any er- 
rors of law affected the decision. 


People v. Christie, 21 N.E. 1024, 115 


41. People ex rel. Frederick Loes- 
er & Co. v. Goldfogle, 221 N.Y.S. 342, 
diay App.Div. 326 [mod 223 N.Y.S. 

42. See supra § 1116. 

43. People _v. Garmon, 71 N.Y.S. 
826, 63 App.Div. 530 [aff 69 N.Y-.S. 
819, 34 Misc. 350]. : 
44. Generally see Costs §§ 594-727. 
45. See statutory provisions. 

46. People v. Asten, 4 N.E. 752, 
101 N.Y. 651; People v. Barker, 35 
N.Y.S. 803, 90 Hun 254; People v. 
Pratt, 21 N.Y.S. 853, 66 Hun 578 [aff 
34 N.E. 513, 138 N.Y. 655]; People 
v. Kalbfleisch, 49 N.Y.S. 546. 

[a] “In such a case costs are to 
be given or withheld in the discretion 
of the court (Code § 3239). People 
tage ee 4 N.E.) (752572010 NoYes 6515 

47. See infra § 1119. 

48. People vy. Asten, supra. 


49. See supra § 1100. 
50. See Certiorari §§ 388-395. 
51. People v. Barker, 85 N.Y.S. 


803, 90 Hun 254; People v. Pratt, 21 
N.Y.S. 853, 66 Hun 578 [aff 34° N.E. 
513,) 13.8) Nwy. -65p4). 


52. Generally see Certiorari §§ 
388-395; Costs 15 C.J. p 1. 

On appeal see supra § 1118. 

53. See Certiorari §§ 389-394, 

54. People v. Russell, 10 N.Y.S. 
391, 57 Hun 53; People v. Coleman, 


18. Abb.N.Cas. (N.Y.) 246. 

55. People v. Flagg, 49 N.Y.S. 207 
[aff 54 N.Y.S. 1112, 33 App.Div. 642]. 

56. See statutory provisions. 

57. People ex rel. New York Mail 
& Newspaper Transp. Co. v. City of 
New York, 142 N.Y.S. 758, 157 App. 
Div. 686 [aff 104. N.H. 1138, 210 N.Y. 
623]; People v. Purdy, 159 N.Y.S. 
778, 96 Misc. 10 [aff 164 N.Y.S. 1107, 
177 App.Div. 936]. 

[a] Amount of reduction.—A cor- 
poration which objected to an assess- 
ment of one hundred ten thousand 
dollars on its franchise, claiming that 
it should be assessed at only a nomi- 
nal amount, is entitled to costs where 
the state board reduced the amount 
to ninety thousand dollars, and where 
on certiorari it was ultimately re- 
duced to forty seven thousand dollars, 
People ex rel. New York Mail & News:- 
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trict roll by the state board, becomes an assessment 
of the tax district, such board represents a tax dis- 
trict within the terms of the statute.°*-°° 

Against assessors. Where so provided by stat- 
ute,®° costs are allowed against assessors when,*™ 
and only when,®? it appears to the court that they 
acted with gross negligence,®* in bad faith,®* or with 
malice®*% in making the assessment. So long as they 
are acting honestly, with reasonable eare and dili- 
gence in the discharge of their duties, they are not 
to be taxed with costs for a mere error of judg- 
ment,*® or where the question is not free from 
doubt.*® The provisions of special statutes refer 
to costs on return to the certiorari®’ and not to costs 
on appeal from the determination of the court.®* 

Against petitioner. Where the writ is quashed, 
or the assessment confirmed, statutes providing that 
costs shall be awarded against petitioner®® apply.’° 
A statutory provision’! that, if the assessment com- 


plained of shall be reduced by an amount less than | 
half the reduction claimed before the assessing of- 


ficers, costs and disbursements shall be awarded 

f 

paper Transp. Co. v. City of New 67. 

York, 142 N.Y.S. 758, 157 App.Div. 

686 [aff 104 N.H. 1138, 210 N.Y. 623].| 68. 
58-59. People ex rel. Consolidated 


TAXATION 


People v. New York Tax, etc., 
Com’rs, 4 N.E. 752, 101 N.Y. 652. 
Costs on appeal see supra § 


[§§ 1119-1120 


against the petitioner has been held to be mandato- 
ry,’? and the award of costs’ against the petitioner 
in such case is proper.™? ; . 

Assessors entitled to costs. On confirmation of 
an assessment or quashing of the writ, the assessors 
are entitled to costs where the statute’* so pro- 
vides,?®> but not, under such statute, where the as- 
sessment is reduced.**% ; 

Amount.’7 Where a special statute governing 
costs on certiorari to review an assessment provides 
for the amount to be awarded, such statute gov- 
erns,7® and while general statutes relating to the 
amount of costs on certiorari generally’® are ap- 
plicable where the special statute is silent,*® such 
general statutes are inapplicable where the special 
statute provides for the amount to be awarded.*1 

[§ 1120] 4. Mandamus To Correct Assessments*®? 
—a. In General. Mandamus, while perhaps not al- 
ways a particularly favored remedy,** may, subject 
to limitations and qualifications attaching to its 
use generally’* often lie to compel the correction 
of an erroneous assessment,®> and is also a proper 
the prayer of the petition, L. [1880] 
ec 269 [Tax L. § 294] provides that 


costs shall not exceed those taxable 
in an action upon the trial of an issue 


Water Co. of Suburban New York v. 
Nropduanys 122 N.Y.S. 904, 67 Misc. 
503. 

60. ‘See statutory provisions. 

fa] On certiorari against county 
auditor and against the county treas- 
urer to test the legality of the action 
of the auditor in changing an assess- 
ment, a judgment against defendants 
for costs is a judgment against them 
as officers in their official capacity, 
and not erroneous as a judgment 
against them individually. First 
Nat. Rank v. Weber, 192 N.W. 890, 196 
Iowa i155. 

61. People v. Carter, 23 N.E. 927, 
119 N.Y. 654 mem, 2 Silv.A. 555; Peo- 
ple v. Haren, 3 N.Y.S. 86, 50 Hun 605; 
People v. Lawlor, 73 N.Y.S. 1082, 36 
Misc. 594 [rev on other grounds 77 
N.Y.S, 840, 74 App.Div. 553 (aff 71 N. 
E. 1136, 179 N.Y. 535) ]. 

62. People v. Rushford, 80 N.Y.S. 
891, 81 App.Div. 298; People v. Wil- 
liams, 36 N.Y.S. 65, 90 Hun 501; Peo- 
ple v. Barker, 33 N.Y.S. 1042, 87 Hun 
194 [aff 42 N.E. 725, 148 N.Y. 731]; 
People v. Barker, 25 N.Y.S. 393, 72 
Hun 637; People v. Russell, 10 N.Y.S. 
391, 57 Hun’53: People v. Christie, 
47 Hun 636, 14 N.Y.St. 525 [aff 21 N. 
E. 1024, 115 N.Y. 158}; People v. 
Carter, 47 Hun 446 [mod 17 N.E. 222, 
109 N.Y. 576]; People v. Peterson, 31 
Hun (N.Y.) 421; People v. Zoeller, 
15 N.Y.S. 684; People v. McComber, 
WO NENG eis) People. vv... Keator, 967 
How.Pr. 277 [aff 36 Hun 592, 17 Abb. 
INE@asitoo9. Cait. 3 oN. Be 903,561 01 ONE Y. 
610, 2 How.Pr.N.S. 210)]. 

[a] Gross negligence.—Where the 
assessors of a town, who were farm- 
ers, without special knowledge of the 
value of railroads, followed the 
precedent set by their predecessors 
in raising the assessment of a rail- 
road, although not relatively as much 
as on other property, but at the re- 
view, and without special informa- 
tion, reduced it somewhat, they were 
not guilty of gross negligence in mak- 
ing the assessment, even though it 
was much too high. People v. Rush- 
ford, 80 N.Y.S. 891, 81 App.Div. 298. 

63. Gross negligence see Negli- 
Bence § 36. 

64. Bad faith see 6 C.J. p 880. 

6414. Malice see Malice §§ 1-16. 

65. People v. Peterson, 31 Hun (N. 
Y.) 421. 

6G. People v. Williams, 36 N.Y.S. 
65, 90 Hun 501, 


69. See statutory provisions. 

70. People ex rel. City of New 
York v. Voris, 199 N.Y.S. 335, 205 App. 
Div. 478 [mod 143 N.E. 746, 237 N.Y. 
569]; People v. Jones, 43 Hun 181, 
6 Ne YeSt, 2 > faith 1a Nees. coh LOG 
N.Y. 330]; People v. Cantor, 204 N. 
Y.S. 195, 122 Misc. 449; People ex rel. 
Sebring v. Dowd, 194 N.Y.S. 3, 118 
Misc. 588. 

71. See statutory provisions. 

72. People ex rel. City of New 
York v. Yale, 163 N.B. 132, 249 N.Y. 
150; People ex rel. Loomis v. Purdy, 
153 N.Y.S. 793, 167 App.Div. 857. 

73. People v. Shaw, 128 N.Y.S. 
177, 143 App.Div. 811 [aff 95 N.E. 1137, 
202 N.Y. 556]; People ex rel. Hudson 
& M. R. Co. v. State Board of Tax 
Com’rs, 125 N-Y.S.° 895, 69 Misc. 1; 
People ex rel. Queens Borough Gas & 
Electric Co. v. Woodbury, 123 N.Y.S. 
592, 67 Misc. 481. 

74. See statutory provisions. 

75. People ex rel. Haile v. Brun- 
Sie 187 N.Y.S. 460, 195 App.Div. 

76. People ex rel. City of New 
York v. Keeler, 199 N.Y.S. 327, 205 
App.Div..467 [mod 143 N.E. 211, 237 
N.Y. 332]. 

77. +([a] Additional allowance.— 
(1) The allowance of a further sum 
for costs, under Civ. Pract. Act § 1513, 
is discretionary. People ex rel. Cen- 
tral Hudson Gas & Electric Co. v. 
State Tax Commission, 217 N.Y.S. 
707, 218 App.Div. 44 [mod and aff 219 
N.Y.S!.5445, -219  App.Div.. 227]. -@) 
Application for extra allowance de- 
nied. See People ex rel. Consolidated 
Water Co. of Suburban New York v. 
eco: 122 N.Y.S. 904, 67 Misc. 

78. People v. Coleman,.18 Abb.N. 
Cas. (N.Y.) 246. 

79. See Certiorari §§ 392, 393. 

80. People v. Flagg, 54 N.Y.S. 
1112, 38 App.Div. 642 (where the pro- 
vision of L. [1880] c 269 [Tax L. § 
294], providing that the costs shall 
not in any case exceed the costs and 
disbursements taxable in an action 
upon the trial of an issue of fact in 
the supreme court, is said to relate 
to the fixing of costs when they are 
allowed against the relator, and in- 
applicable to that part of the statute 
providing for costs against the asses= 
sors). 

81. People v. Coleman, 18 Abb.N. 
Cas. (N.Y.) 246 (where, on denial of 
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of fact in the supreme court). J 

82. Mandamus to compel: 

Levy and assessment generally see 

Mandamus §§ 415-441. 
Cancellation of tax deed see 

§ 1939. 

See Ae cancel tax sale see infra 

83. See case infra this note. 

[a] Considerations which forbid 
mandamus in assessment cases.— 
First, it subjects the rolls to unnec- 
essary alterations; .second, it pre- 
vents an orderly and seasonable com- 
pletion of the rolls; and third, it 
must often happen that before a final 
decision can be made the roll is out 


infra 


of the possession of the officer pro- ~ 


ceeded against and the remedy sought 
cannot be enforced. W. A. Sturgeon 
& Co. v. Board of Assessors and Com- 
mon Council of Detroit, 123 N.W. 593, 
159 Mich. 199. 

84. See Mandamus §§ 16-55. 

85. Miss.—Taylor vy. State, 83 So. 
810, 121 Miss. 771. 

N.J.—Lehigh Valley Terminal Ry. 
Co. v. City Collector of Jersey City, 
108 A. 224, 93 N.J.Law 284; Cooper 
v. Cape May Point, 60 A. 516, 72 N.J. 
Law 164. 

N.Y.—Barhyte v. Shepherd, 35 N. 
Y. 237; Hedges v. Craig, 185 N.Y.S. 
122, 194 App.Div. 786 [aff 132 N.E. 
869 mem, 231 N.Y. 513 mem]. 

N.C.—Marion Mfg. Co. v. Board of 
Com’rs of McDowell County, 126 S.E. 
Dna Ss 9h eNEC. A 90% 

Pa.—Commonwealth v. Hanna, 17 
Pa.Dist. 308, 33 Pa.Co. 498; Farmers’ 
Exemption, 30 Pa.Co. 590. 

Ont.-—Re Norris, 28 Ont. 636. 

[a] Mandamus is preper remedy 
to compel the cancellation of taxes on 
payment of the correct amount due. 
Lehigh Valley Harbor Terminal Ry. 
Co. v. City Collector of Jersey City, 
108 A. 224, 93 N.J.Law 284. 

[b] Statutory remedy.—Under a 
statute providing that, whenever the 
assessor, through’ mistake or other- 
wise, shall return as taxable proper- 
ty a greater amount than should be 
assessed to any person, the sheriff 
may remit the excess upon affidavit 
that the property was wrongfully as-~ 
sessed, mandamus will not lie to com- 
pel the sheriff to allow a deduction 
from the taxes on account of indebt- 
edness, such deduction not being con- 
templated by statute and the sheriff 
being without the power., Steel v. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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remedy for the relief of persons injuriously affect- 
ed by a diseriminatory system of taxation.® 
while the writ will not issue to interfere with the 
exercise of a proper discretion by any officer or 
board,§? or to correct mere errors of judgment,°8 
it will issue where the assessors have acted illegally 
and without jurisdiction, in assessing property which 
is not taxable or not within their territory, to re- 
quire them to strike the assessment from the roll,*® 
and assessors, or other boards or officers having such 
duty, may be required in this manner to supply 
defects or correct informalities in the assessment 
roll,°® to transfer property from the name of the 
original owner to the name of a purchaser there- 
of,°t to enter on the roll the changes ordered by 


Hell, “45 BP. 794,29 Ors 272. 

[c] Corporation waived right to 
claim error in a mandamus proceed- 
ing to compel refund of excessive 
sums collected, in that its stock 
should have been assessed for a five- 
mill tax instead of for consolidated 
levy where assessments were made 
on reports and valuations given by 
the chief executive officer, and no er- 
ror was Claimed by him or the cor- 
poration. Farmers’ Ins. Co. y. Linn 
County, 208 N.W. 929, 202 Iowa 444. 

86. City of Houston y. Baker, (Tex. 
Civ.App.) 178 S.W. 820 (said to be a 
favored remedy in this connection). 

87. Champlin v. Carter, 190 P. 679, 
78 Okl. 300; Beadle County v. Eve- 
land, 180 N.W. 65, 43 S.D. 447. 

[a] Mandamus may not lawfully 
issue to control state auditor in the 
discharge of those of his duties which 
involve the exercise of his judgment 
and discretion in the construction of 
the law or in determining the exist- 
ence of facts, the state auditor being 
charged under the law with the ex- 
ercise of judgment in adjusting and 
correcting income tax assessments. 
wee v. Carter, 190 P. 679, 78 Okl. 
300. 


88. Southern Pac. Co. v. Common- 
wealth, 120 S.W. 309, 134 Ky. 410; 
Beadle County v. Eveland, 180 N.W. 
65, 43 S.D. 447. 

[a] Brror of judgment not author- 
izing mandamus.—Where, owing to 
the fact that a railroad company in- 
corporated in the state had no lines 
therein, and the statute furnished no 
eriterion by which to assess its fran- 
chise, and the state board of assess- 
ment and valuation, in good faith, 
lumped it, no fraud or mistake being 
shown, and taxes were paid on the 
valuation, its action was not void, and 
that the board erred in judgment will 
not authorize mandamus to require 
it to reassess. Southern Pac. Co. v. 
Commonwealth, 120 S.W. 309, 134 Ky. 
410. 

89. Cal.—Central Pac. Ry. Co. v. 
Costa, 258 P. 991, 84 Cal.App. 577. 

Ky.—Commonwealth v. Ashland 
Coal & Iron Ry. Co., 159 S.W. 538, 154 
Ky. 673. ; 

Md.—Anne Arundel County vy. Balti- 
more Sugar Refining Co., 58 A. 211, 
99 Md. 481. 

N.Y.—People v. Wilson, 23 N.E. 
1064, 119 N.Y. 515; People v. New 
York Tax, etc., Com’rs, 41 Hun 3873; 
People v. Lockport, 46 Barb. 588, 598; 
People v. Olmsted, 45 Barb. 644; Peo- 
ple v. Barton, 44 Barb. 148, 29 How. 
Pr. 371; Utica Bank v. Utica, 4 Paige 
399, 27 Am.D. 72. 

Or.—Smith v. King, 12 P. 8, 14 Or. 
10. 

Wis.—State v. Lafayette County, 3 
Wis. 816. : 

[a] Exempt property.—(1) A writ 
of mandamus will issue to require 
that exempt property be stricken from 
the assessment rolls, for when certain 
lands are, by law, exempt from taxa- 
tion, and it is made the duty of the 
state auditor-general to reject the 
taxes upon such lands, the duty being 
plain and unmistakable, its enforce- 
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Thus, 


trary to law.®® 


ment may be had by mandamus, State 
ex rel. W. K. Henderson Iron Works & 
Supply Co. v. Jeter, 92 So. 594, 151 La. 
1011. (2) L. (1897) c 620 § 1, exempt- 
ing the real property of a charitable 
home from assessment, and § 221a, 
added to the Greater New York Char- 
ter (L.. [1901],.¢; 466) by L. (1909) c¢ 
388, give the commissioners of the 
sinking fund discretion to cancel such 
assessments. However, the charter 
amendment did not furnish the only 
method of canceling an assessment 
against the home but mandamus also 
lies to compel such cancellation, for 
the act places a duty on the officers to 
cancel the record of the exempt as- 
sessment, hence mandamus will en- 
force it. In re Montefiore Home, 144 
N.Y.S. 958, 159 App.Div. 644 [aff 105 
N.E. 1090, 211 N.Y. 549]. 

' [b] Property assessed by different 
counties.—A petitioner is entitled te 
a writ compelling the county to can- 
cel an assessment on property taxed 
by another county and to cancel cer- 
tificates of sale of the property to the 
state, which the board of supervisors 
of the county refused to do. Central 
Pac. Ry. Co. vy. Costa, 258 Pa. 991, 84 
Cal.App. 577. 

Mandamus to compel striking from 
assessment rolls generally see Man- 
damus § 421. 

90. Harris v. State, 34 S.W. 1017, 
96 Tenn. 496. 

[a] Supplying affidavit.—W here 
assessors omit to incorporate in their 
affidavit to the assessment roll a 
clause required by the statute, they 
will not be compelled by mandamus 
to add it, if it appears that, with the 
affidavit so amended, they could not 
truthfully make oath to it. People 
v. Fowler, 55 N.Y. 252. 

91. Dye v. State, 76 N.H. 829, 73 
OhioSt. 231. 


92. People v. Strother, 8’ P. 383, 
67 Cal. 624; Union Oil Co. v. Camp- 
bell, 20 So. 1007, 48 La.Ann. 1350: 


State v. Bd. of Assessors, 30 La.Ann. 
261. 

93. State v. Wright, 28 OhioCir.Ct. 
697 [aff 81 N.H. 1199, 76 OhioSt. 596]: 
State v. Johns, 178 N.W. 945, 43 S.D. 
279 (county auditor); Tintic Standard 
Mining Co. v. Board of Equalization 
and Assessment of Utah, (Utah) 295 
P. 249. 

[a] Deduction for destruction of 
pbuilding. Under a statute providing 
that, whenever it is shown by the re- 
quired proof that a building or struc- 
ture situated within a township is in- 
jured or destroyed by “fire, flood, tor- 
nado or otherwise,” the county audi- 
tor shall deduct from the tax list and 
the duplicate the value of such struc- 
ture or such part as shall correspond 
to the extent of the injury, it is held 
that a person destroying a building 
belonging to himself can mandamus 
the auditor to make the deduction. 
State v. Wright, 28 OhioCir.Ct. 697 
[aff 81 N.E. 1199, 76 OhioSt. 596]. 

94. State v. McKernan, 275 P. 369, 
51 Nev. 336 (county auditor). 

°5. Bank of Johnston y. Prince, 134 
S.E. 387, 136 S.C. 439. 

[a] Notwithstanding statute pro- 
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the board of equalization,®? to make deductions re- 
quired by statute,®* or reductions ordered by the 
tax commission,®* or to abate taxes as directed by 
such commission.®® 
clerical or mathematical errors may also be obtained 
by means of this writ.°* 
available for the purpose of enabling a taxpayer 
to obtain a reduction of an assessment which he 
alleges to be excessive,®? although the taxing offi- 
cers may be required to deduct an unwarranted in- 
crease in the assessment, or otherwise to correct it 
when they have violated their plain statutory duty 
either in fixing it originally or in changing it con- 


Too, the correction of merely 


However, the writ is not 


[§ 1121] b. Compelling Action by Taxing Offi- 


viding that the collection of taxes 
shall not be stayed by injunction, 
writ, or order issued by any court, a 
petition, for a writ of mandamus to 
compel the county treasurer and coun- 
ty auditor to abate taxes as directed 
by the tax commission, does not de- 
sire to interfere’ with the collection 
of taxes, and only wishes to require 
certain officers to perform their min- 
isterial duty, hence the writ will is- 
sue upon it. Bank of Johnston v. 
Prince, 134 S.E..387, 136 S.C. 439. 
_ 96. State vy. State Board of Equal- 
ization of Montana, 215 P. 667, 67 
Mont. 340; People v. Schoharie Coun- 
ty,779° N.Y.S.-145, 39: Mise: 1624) Peo- 
ple v. Wilson, 7 N.Y.S. 627 [aff 23 N. ~ 
HE. 1064, 119 N.Y. 515). F 

[a] Mandamus to compel compu- 
tation.—Where the accuracy of the 
items contained in a mining compa- 
ny’s report of gross proceeds and ex- 
penditures for which deductions are 
claimed is not questioned, the ques- 
tion of the determination -f the net 
taxable proceeds requires but a sim- 
ple mathematical computation, in- 
volves no exercise of discretion, and 
involves merely a question of law, 
mandamus will lie to require the state 
board of equalization to make the as- 
sessment on the basis provided by 


statute. State v. State Board of 
Equalization of Montana, 215 P. 667, 
67 Mont. 3406. 

97. lowa.—Meyer Vv. Dubuque 


County, 43 Towa 592. 

Ky.—Southern Pac. Co. v. Com., 120 
S.W. 309, 134 Ky. 410. 

Md.—Baltimore County v. Winand, 
262 Alot 1 0, =77 Mid. 52 2. 

Mass.—Boston Safe Deposit & 
Trust Co. v. Commissioner of Corpo- 
rations and Taxation, 174 N.E. 116; 
Sears v. Vary, 94 N.E. 467, 208 Mass. 
208; Gordon v. Sanderson, 43 N.E. i28, 


165 Mass. 375; Gibbs v. Hampden ' 
County, 19 Pick. 298; In re Morse, 18 
Pick, 443. 


Mich.—Atty.-Gen. v. Sanilac Coun- 
ty, 3 N.W. 260, 42 Mich. 72: 

Neb.—State v. Savage, 91 N.W. 716, 
65 Neb. 714. 

Nev.—Hardin y. Guthrie, 66 P. 744, 
26 Nev. 246. 

Pa.—Bedford Borough v. Anderson, 
45 Pa. 388. ** > 

Tex.—Chicago, etc., R. Co. v. State, 
(Civ.App.) 241 S.W. 255. 

Wis.—Brown v. Oneida County, 79 


N.W. 216, 103 Wis. 149. 
B.C.—In re Charleson, 21 B.C, 281. 


Ont.—In re Dickson, 10 U.C.Q.B. 
395. 
[a] Mandamus was not maintain- 


able to correct alleged illegal tax as- 
sessment, where relator admitted that 
he was liable for taxes on a part of 
the value on which he was assessed. 
w. A. Sturgeon & Co. v. Board of .As- 
sessors and Common Council of City 
of Detroit, 123 N.W. 5938, 159 Mich. 
19:9) 

Judicial proceedings for reduction 
of abatement see infra §§ 1134-1144. 


98. State v. Dodge County, 31 N.W. 
117, 20 Neb. 595; People v. Priest, 72 
N.E. 1149, 180 N.Y. 532; People ‘v. 


Olmsted, 45 Barb. (N.Y.) 644; Adri- 
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cials.®® 


and it may also lie to compel a 


seasonably to approve certain assessments,® or to 


approve tax rolls to the board of 


ance v. New York, 12 How.Pr. (N.Y.) 
224; State v. Covington, 14 S.E. 499, 
35 S.C. 245; State v. Boyd, 14 S.E. 496, 
35 S.C. 233; State v. Cromer, 14 S.E. 
493, 35 S.C. 213. 

[a] Mandamus will issue to coun- 
ty auditor to compel him to correct er- 
rors committed by him for several 
years in transferring to the tax dupli- 
cates deductions illegally made by the 
annual board of equalization, al- 
though these corrections present diffi- 
culties requiring the exercise of a 
sound judgment coupled with an ex- 
tensive knowledge of the law. State 
v. Raine, 25 N.E. 54, 47 OhioSt. 447. 

99. Mandamus to compel county 
board of equalization to carry out 
changes made by state board see su- 
pra § 982. 

1. See Mandamus § 69 text and 
note 37. 

2. See cases infra this section; 
§, 1121, 

[a] Where county trustee errone- 
ously refuses to take jurisdiction and 
hear a proceeding by a state revenue 
agent for the reassessment or back 
assessment of taxes on _ property, 
mandamus is the proper remedy to 
compel him to do so. State v. Taylor, 
104 S.W. 242, 119 Tenn. 229. 

[b] Mandamus to adopt resolution. 
—wWhere a Statute provides as to un- 
paid taxes rejected for irregularity in 
the assessment that the board of su- 
pervisors of Westchester County shall 
reassess and charge lands of persons 
intended to have been assessed, ‘for 
the said rejected taxes with the 
amount therefor increased as provided 
therein,” it was held that the board 
could have been required by manda- 
mus to adopt a resolution to reassess 
and charge lands pursuant to the stat- 
ute, since the board ‘has no discretion 
in the matter, the act being minis- 
terial. People ex rel. Consolidated 
Water Co. of Suburban, N. Y. v. Bar- 
rett, 123 N.Y.S. 421, 68 Misc. 59. 

[ec] No mandamus for revision of 
previous assessment.—The refusal by 
the treasurer to exercise his discre- 
tion to revise assessments is not a 
failure to perform a ministerial act 
for which review by mandamus will 
lie, for the assessment for a previous 
year is prima facie valid for subse- 
quent assessments and it will stand 
if no revision is asked or made. Her- 
naiz v. Treasurer, 32 Porto Rico 608. 
_ [d] Unconstitutionality of statute. 
—To correct an alleged error in a 
tax duplicate on the ground that the 
statute under which the assessment 
was made is unconstitutional is not a 


plain ministerial duty for which man-° 


damus may be granted. Ex p. Lynch, 
16 S.C. 32. . 
rie Cal.—People v. Shearer, 30 Cal. 
I1l.—People v. Upham, 77 N.E. 931, 
221 Ill. 555; State Bd. of Equaliza- 
tion v. People, 61 N.E. 339, 191 Ill. 
528, 58 L.R.A. 518, 
£06. SP: 


Kan.—State yv. Holcomb, 


The elementary rule that mandamus will 
lie to compel the enforcement. of a specific minis- 
terial duty imposed by law upon an officer, board, or 
tribunal! applies with respect to the making of as- 
sessments and to the correction thereof.’ 
assessors omit property from their lists which should 
have been assessed, mandamus lies on the relation 
either of the proper public officer? or of an individ- 
ual taxpayer* to compel them to make an assess-. 
ment of it. The writ will likewise issue to compel 
a hearing and determination, by the proper board 
or officers, of complaints. of taxpayers regarding 
the valuation or assessment of their property;° 
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Thus, if 


other hand, the 
tax commission 


assessors as re- 


i 
1030, 81 Kan. 879, 28 L.R.A.N.S. 251. 

La.—State v. Orleans Parish Bd. of 
Assessors, 26 So. 872, 52 La.Ann. 223. 

R.I.—Greenough v. Board of Can- 
vassers of Central Falls, 82 A. 411, 34 
R.I. 84 [cit Cyc]. 

W.Va.—State v. Herrald, 15 S.E. 
974, 36 W.Va. 721. 

[a] Where assessors refused to as- 
sess personal property taxpayers be- 
cause their accounts were not filed in 
time, the remedy was by mandamus, 
on relation of the taxpayers, against 
the assessors. Greenough vy. Board of 
Canvassers of Central Falls, 82 A. 411, 
34 RI. 84. : 

[b] Resistance of owner not bar- 
ring right to remedy.——An officer can- 
not, by failure to perform a duty, 
nullify the statute imposing it, nor 
defeat the public in compelling per- 
formance where it takes reasonably 
prompt action, therefore, where coun- 
ty officers without delay or lack of 
diligence take action to add omitted 
property to the tax rolls before the 
final settlement with the county treas- 
urer, aS provided by statute, but de- 
layed adding the property because of 
the resistance of the owner until after 
such settlement, the right of the pub- 
lic to compel by mandamus the cor- 
rection afterward was not destroyed. 
State v. Holcomb, 106 P. 1030, 81 Kan, 
879, 28 L.R.A.N.S. 251. 

4 U.S.—uUnited States v. Jimmer- 
son, 222 F. 489, 138 C.C.A. 85, L,R.A. 
1918B 1102 [cert den 36 S.Ct. 163, 239 
U.S. 641, 60 L.Ed. 482]. 

Cal.—Hyatt v. Allen, 54 Cal. 353. 

Ky.—Hlam v. Salisbury, 202 S.W. 
56, 180 Ky. 142. 

Me.—Knight v. Thomas, 45 A. 499, 
93 Me, 494. 

8.C.—Garrison v. Laurens, 33 S.E. 
577, 55°S.C.-551. 

{a] Taxpayer’s interest.—By omit- 
ting property in his own town from 
taxation, the personal interest of a 
taxpaying citizen is invaded beyond 
that enjoyed in common with the pub- 
lic. Hence he may be allowed to move 
for a writ of mandamus to the asses- 
sors in the protection of it. Knight 
v. Thomas, 45 A. 499, 93 Me. 494, 

5. Cal.—Title Ims., ete, Co. v. 
Lusk, 115 P. 58, 15 Cal.App. 358. 

Ill.—Loewenthal v. People, 61 N.E. 
462, 192 Ill. 222; People v. Cook Coun- 


ty, 52 N.E. 334, 176 Ill. 576; Kinley 
Mfg. Co. v. Kochersperger, 51 N.E. 
648, 174 Ill. 879; Kochersperger vy. 


Larned, 49 N.E. 988, 172 Ill. 86; Beid- 
ler v. Kochersperger, 49 N.E. 716, 171 
ose 563; Gunning v. People, 76 I]l.App. 
Ind.—Curless v. Watson, 100 N.E. 
576, 54 Ind.App. 110 [transf den 102 
N.E. 497, 180 Ind. 86]. 
Mass.—Shawmut Mills v. Board of 
Assessors of City of Fall River, 171 


N.E.. 434. >| 
N.Y.—People v. Wells, 97 N.Y.S. 
333, 110 App.Div. 336; People vy. 


Knight, 72 N.Y.S. 929, 66 App.Div. 150. 
See also People v. Delaware County, 
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[§ 1121 


quired by statute,” or to perform other of their 
legal duties.§ Moreover, a tax commission may be 
forced by mandamus~to perform its duty by review- 
ing and revising tentative assessments made by a 
board of assessors;? and while the judgment of these 
taxing officers must be left free,t° a reasonable lim- 
itation on the time in which the discretion is to be 
exercised may be made;11 hence a tax commission, 
against whom the writ is sought, cannot, after the 
time within which it should finish revising and re- 
viewing, complain that the tentative assessments 
submitted to it were on improper forms.*? 


On the 
writ will not issue to compel the 


performance of an act which the law does not di- 
rect or authorize,!* even though it be in furtherance 
of the correction of an erroneous assessment ;'* 


60 N.Y. 381 [rev 2 Hun 102, 4 Thomps. 
&C. 336 (rev 47 How.Pr. 24)]. 

Pa.—Commonwealth v. 
Pa.Dist. 308, 33 Pa.Co. 498. 

6. State ex rel. City of New Or- 
leans v. Louisiana Tax Commission, 
130. So. 46, 171 La. 211. 

7. State ex rel. City of New Or- 
leans v. Louisiana Tax Commission, 
supra. J 

8. See case infra this note. 

[a] Compelling submission of cer- 
tificate of abatement.—Where the re- 
fusal of the commisisoner of taxation 
to submit a certificate of abatement of 
a tax was erroneous, mandamus lies 
to compel submission. Attleboro 
Trust Co. v. Commissioner of Corpo- 
rations and Taxation, 153 N.E. 333, 257 
Mass. 43. 

9. State ex rel. City of New Or- 
leans v, Louisiana Tax Commission, 
130 So. 46, 171 La. 211. 

10. Blomquist v. Board of Com’rs 
of Bannock County, 137 P. 174, 25 
Idaho 284; State ex rel. City of New 
Orleans v. Louisiana Tax Commission, . 
130 So. 46, 171 La. 211; State v. State 
Board of Equalization, 186 P. 697, 56 
Mont. 413; State v. Chicago, etc., R. 
Co., (Tex.Commn.App.) 263 S.W. 249. 

[a] Where state board of equaliza- 
tion has acted within law, even 
though the result reached is clearly 


unjust and erroneous, mandamus will. 


not be granted, unless bad faith and 
dereliction clearly appears, fraud ney- 
er being presumed, and the court be- 
ing powerless to inquire as to the op- 
eration of the minds of the officials in 
fixing values. State v. State Board 
oF Manalization, 186 P. 697, 56 Mont. 

Control of discretion not allowed by 
writ see Mandamus § 71. 

11. State ex rel. City of New Or- 
leans vy. Louisiana Tax Commission, 
130 So. 46, 171 La. 211, 

1g. State ex rel. City of New Or- 
leans v. Louisiana T’'ax Commission, 
supra. - 

13. Florey v. Coleman, 234 P. 286, 
114 Or. 1; Mammoth City v. Snow, 253 
P. 680, 69 Utah 204; Hernaiz v. Treas- 
urer of Porto Rico, 32 Porto Rico 
ae In re Secker, 22 U.C.Q.B. (Ont.) 
[a] Apportionment not required.— 
The state board of equalization can- 
not be compelled by mandamus to ap- 
portion a tax on mines to districts 
within the county, where the statute 
does not require it, but requires them 
to apportion the total assessment of 
the mines to the several counties in 
which the mines are located. Mam- 
Hes City v. Snow, 253 P. 680, 69 Utah 


14. Florey v. Coleman, 234 P. 286, 
114 Or. 1. j 

[a] Delivery of assessment roll to 
county clerk, as clerk of board of 
equalization, in order that he may 
make changes ordered by the board, 
not being directed or authorized un- 
der the statute, therefore mandamus 


For later cases, developments and changes in the law see Annotations, same title and section number, 


Hanna, 17 


§§ 1121-1125] 


nor will it lie to compel an officer to make tax as- 
sessments that disturb state equalization, which is 
required by the constitution.15 

Mandamus by taxing official. Where the direction 
of the State tax commission to the auditor, relative 
to a disputed assessment, is binding on him, he is 
precluded from bringing mandamus to compel the 
commission to direct different assessments.15 

[§ 1122] c. Existence of Another Adequate Rem- 
edy. The fundamental rule, elsewhere considered,*7 
that this extraordinary remedy will not be granted 
where the petitioner has another full and adequate 
remedy, applies in cases involving the correction of 
assessments;*® hence the writ cannot be used as a 
means of correcting a tax assessment where there 
is available an adequate remedy by appeal!® or cer- 
tiorari.*° However, where a taxpayer has appealed 
to the proper administrative board to include cer- 
tain property in the assessment list, upon its refusal 
to do so the state’s attorney may bring mandamus 
to compel such inclusion without regard to other 
remedies existing in individuals.?? 


[§ 1123] d. Time To Sue and Laches. Mandamus 


will not go to the assessors or board after they have 


TAXATION 


[61 C.J.] 891 


\ 


completed their work on the assessment roll and it 
has been placed in the hands of the ecolleetor;22 and 
even where this writ would otherwise be available, 
the right to it may, of course, be lost by the laches 
or unreasonable delay of the relator.2* However, 


where a board of assessors delays passing on a pe- 


tition for abatement without excuse, thus depriving 
the petitioner of a right of appeal from its decision, 
such board cannot question the court’s jurisdiction 
to issue the writ to compel the consideration of that 
petition.?4 

[§ 1124] e. Who May Maintain Proceeding.?® 
Tax assessments may be defective and yet their 
validity may not be open to contest by certain par- 
ties;?® thus persons may occupy such special re- 
lations to’ property as to withdraw from them the 
right to invoke the prescription of taxes levied 
thereon or the preémption of tax privileges and 
mortgages resulting’ therefrom.?7 

[§ 1125] f. Pleading and Evidence. In accord- 
ance with the rules governing pleading in manda- 
mus proceedings generally,?® the application for the 
writ should state facts which, prima facie, consti- 
tute a right to the writ in favor of the applicant.?® 


to compel delivery .will be denied. 


BI OFOT: v. Coleman, 234 P. 286, 114 
APH 
15.. State v. Meek, 192 S.W. 202, 


127 Ark. 349, L.R.A.1918F 642. 

[a] That county officers contract 
with creditor to assess property at 
full value as required by Kirby Dig. 
§ 6974, can create no greater obliga- 
tion than the law itself imposes, and 
creditors cannot compel assessment 
of property which will disturb state 
equalization in other counties. State 
v. Meek, 192 S.W. 202, 127 Ark. 349, 
L.R.A.1918F 642. 

{b] Equalization as defense.—On 
mardamus to compel the assessor to 
assess property at full value as re- 
quired by statute, the answer that it 
was done at the state tax commis- 
sion’s order, to equalize taxes 
throughout the state, as required by 
constitutional provision, was a valid 
defense. State v. Meek, 192 S.W. 202, 
127 Ark. 349, L.R.A.1918F 642. 

16. Betenbaugh v. Query, 132 S.E. 
589, 134 S.C. 281. 


17. See Mandamus §§ 31—43. 

18. Ark.—Bank of Jonesboro  v. 
Tax Commission, 123 S.W. 753, 92 
Ark, 492. 


Iowa.—Ridley v. Doughty, 42 N.W. 
178, 77 Iowa 226. 

Mich.—wW. A. Sturgeon & Co. v. 
Board of Assessors and Common 
Council of Detroit, 123 N.W. 593, 159 
Mich. 199. 

Neb.—McGee v. State, 49 N.W. 220, 
32 Neb. 149. : 

N.Y.—People v. Wells, 97 N.Y.S. 
333, 110 App.Div. 336; Peo. ex rel. 
Harway Imp. Co. v. Berry, 248 N.Y.S. 
12, 139 Misc. 614 [aff 250 N.Y.S. 916, 
233 App.Div. 851, and 250 N.Y.S. 1009, 
233 App.Div. 865]. Compare In re 
Donner-Hanna Coke Corporation, 209 
N.Y.S. 62, 212 App.Div. 338, order af- 
firmed 150 N.E. 541, 241 N.Y. 530 
(holding issuance of writ discretion- 
ary where right clear). 

[a] Remedy by suit to recover 

‘taxes paid under protest is not such 
an adequate remedy as to prevent the 
issue of mandamus to reduce an as- 
sessment of personal property the 
valuation of which has been wrong- 
fully increased by the county audi- 
tor. State v. Cromer, 14 S.E. 493, 35 


LOL 213% 
5 Cai Petitioner held nat to have 
‘plain, speedy and adequate remedy 
in the ordinary course of the law.” 
Ridley v. Doughty, 42 N.W. 178, 77 
Yowa 226. _ 

[c] FPrevious action unnecessary 
under statute—Under Act March 17, 
1924 § 1 (Sess. L. 1923-1924 c 61), 


providing that the county assessor 
and treasurer in any county where 
Comp. St. (1921) § 9692, had been held 
violated by attempting to levy a tax 
in excess of six mills must immediate- 
ly cancel such excess to the extent 
that such attempted levy exceeds six 
mills, for general city purposes and 
correct and reform the tax rolls of 
such county to conform thereto; the 
contention that this statute requires 
that a case must be brought whether 
an excessive levy has been made or 
not, is not sound for a triai of issues 
in a suit for mandamus and finding 
therein the facts above stated, and 
an order in that action on such offi- 
cials to reform such tax rolls, is a 
sufficient compliance with the law, it 
being unnecessary to bring a prelim- 
inary suit, and obtain judgment hold- 
ing the tax illegal, before bringing 
mandamus. Gilbert v. Fisher, 230 P. 
705, 108 Okl. 67. 

19. State v. Drexel, 107 N.W. 110, 
75 Neb. 751; James v. Bucks County, 
13 Pa. 72. Meadow River Lumber Co. 
vy. McClung, 83 S.H. 74, 75 W.Va. 43. 

Appeal from assessments see supra 
§§ 1089-1099. 

20. People v. Keefe, 104 N.Y.S. 154, 
119 App.Div. 713 [aff 88 N.B. 1130, 190 
N.Y. 555]; People v. Wells, 97 N.Y.S. 
333, 110 App.Div. 336; People v. Feit- 
ner, 76 N.Y.S. 219, 72 App.Div. 45; 
People v. Board of Taxes, ete., 67 N. 
Y.S. 241, 55 App.Div. 544 [dism 59 
ING Bie 695 1:66. N.Y. 154);5, “People. v. 
Feitner, 60 N.Y.S. 614, 44 App.Div. 
239: People ex rel. Harway Imp. Co. 
v. Berry, 248 N.Y.S. 12, 189 Misc. 614 
[aff 250 N.Y.S. 916, 233 App.Div. 851, 
and 250 N.Y.S. 1009, 233 App.Div. 865]. 

Certiorari to review assessments 
see supra §§ 1100-1119. 

21. State v. Bartholomew, 132 A. 
30, 103 Conn. 607. 

22. Gaither v. Green, 4 So. 210, 40 
La.Ann. 362; Knight v. Thomas, 45 A. 
499, 93 Me. 494; Colonial L. Assur. Co. 
v. New York County, 24 Barb. (N.Y.) 
166, 13 How.Pr. 305, 4 Abb.Pr. 84. 

[a] Before roll is out of assessors’ 
hands.—The petition for mandamus 
against assessors who neglect or re- 
fuse to assess taxable persons or prop- 
erty must be brought against the as- 
sessors before the assessment roll has 
passed from their possession. Green- 
ough v. Board of Canvassers of Cen- 
tral Falls, 82 A. 411, 34 R.I. 84. 

[b] Where assessments com- 
plained of have been long since ccm- 
pleted, mandamus will not be granted, 
since to issue the writ would be but 
idle ceremony, serving no effective 


499, 93 Me, 494. 

[ec] Mandamus will not lie to cor- 
rect error in apportioning tax against 
mines to districts within the county - 
after apportionment is completed and 
taxes paid and expended. Mammoth 
City v. Snow, 253 P. 680, 69 Utah 204. 

23. People v. Olsen, 74 N.E. 785, 
215 Ill. 620. ; 

[a] Effect of delay.—An applica- 
tion for mandamus to compel the as- 
sessors to place omitted property on 
the roll will be denied when made so 
late as to deprive the owners of any 
right to review the assessment. 
ae v. Cliff, 53 N.W. 1055, 94 Mich. 

24. Taber Mill v. Abrams, 158 N.E. 
667, 261 Mass. 432. 

25. Mandamus to compel assess- 
ment of omitted property on instiga- 
tion of: 

Daeiiet attorney see supra § 1122 note 


Public officers or taxpayers see supra 
§ 1121 text and notes 3, 4. 
26. State v. State Tax Collector, 
29 So. 39, 104 La. 468. ( 
27. State v. State Tax Collector, 
supra (mandamus to cancel taxes and 
resulting mortgages). 


28. See Mandamus §§ 572-641. 
29. See cases infra this note. 
[a] Application held sufficient.— 


A petition for mandamus to require a 
board of assessors. to turn over the 
assessment rolls of their city to plain- 
tiff state board of tax commissioners 
to enable it to review the same is not 
defective in not setting forth a state 
of facts such as is required by stat- 
ute to exist before such order may is- 
sue, Since the order itself, under the 
statute, need make no such showing. 
Board of State Tax Com’rs vy. Kohler, 
159 N.W. 785, 193 Mich, 420. 

[b] Applications held insufficient. 
—(1) To require Cook County. board 
of review to review assessment, al- 
leging underassessment of real estate. 
People v. Board of Review of Cook 
County, 157 N.E. 186, 326 Ill. 124. (2) 
To compel C»0k County board of re- 
view to review assessments of banks’ 
capital stock, allegation that capital 
stock was assessed at lower than le- 
gal or equitable valuation being a 
mere conclusion, People v. Board of 
Review of Cook County, supra. (3) 
Petition for mandamus to compel 
board of equalization to deduct sal- 
aries paid managers and corporate of- 
ficers in determining net proceeds of 
mine for taxation is demurrable as 
not alleging compensation paid was 
reasonable and as unauthorized under 


purpose. ' Knight v. Thomas, 45 A.!a statute which declares that no cor- 
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Where statutes provide that only the total assess- 
ment can be reviewed, a mandamus to compel the 
reduction of certain taxes must be denied in the 
absence of a showing that the total assessment 1s 
The rules governing presumptions®* 
and weight and sufficiency®? of the evidence in man- 
damus proceedings involving the correction of as- 
sessments are the same as the rules in mandamus 


excessive.?° 


proceedings generally.*? 
[§ 1126] g. Appeal and Error. 


of a state tax collector with a mandamus judgment 
compelling him to cancel a tax inscription, thereby 
defeating his right to appeal,** is not dependent 
upon the approval of an advisory officer to his of- 


fice.*5 


[§ 1127] 5. Injunction To Restrain Assessments** 


porate salaries are deductible, and al- 
so demurrable as not alleging that the 
managers resided in the state. Tintic 
Standard Mining Co. v. Board of 
Equalization and Assessment of Utah, 
supra. 

{c] Style of order of administra- 
tive board.—Since the orders of a tax 
commission may be changed by the 
state board of equalization and do 
not become finally effective until the 
latter board has acted, it is not im- 
proper to refer to them in a petition 
of mandamus as orders of the state 
board of equalization. People v. 
Pitcher, 138 P. 509, 56 Colo. 343. 

30. People ex rel. Harway Im- 
provement Co. v. Berry, 242 N.Y.S. 
357, 229 App.Div. 565 (assuming, but 
not deciding, that mandamus is proper 
remedy). 

[a] Proof of total overvaluation.— 
An unauthorized assessment against 
improvements does not necessarily 
show the total assessment of land, in- 
cluding improvements, was excessive, 
and the difference between assessed 
value of land with improvement im- 
properly assessed and land without 
improvement does not necessarily rep- 
resent overvaluation without show- 
ing that the land without improve- 
ment was overvalued at the total 
figure appearing on the assessment 
roll. People ex rel. Harway Improve- 
ment Co. v. Berry, 242 N.Y.S. 357, 229 
App.Div. 565. 

31. See cases infra this note. 

[a] Performance of official duty 
determined by record, not presump- 
tion, when in issue.—The state board 
of equalization being required to keep 
a record of its proceedings, such rec- 
ords on mandamus proceedings im- 
porting verity, hence to determine 
whether the board has performed a 
particular duty recourse must be had 
to the record alone, notwithstanding 
the presumption of regular perform- 
ance of official duty. State v. State 
Board of Equalization, 186 P. 697, 56 
Mont. 413. 

[b] Delivery of assessment roll.— 
Where the record is silent as to the 
disposition made of the assessment 
roll, the assessor will be presumed 
to have followed the statute requiring 
such delivery by delivering it to the 
tax collector, so as to render the as- 
sessment roll a tax roll. Florey v. 
Coleman, 234 P. 286, 114 Or. 1. 

32. See cases infra this note. 

[a] Evidence held insufficient to 
prove that equalization board of the 
city did not assess property in fire 
limits at a higher proportion of its 
true value than property outside of 
fire limits. Beadle County v. Eveland, 
180 N.W. 65, 43 S.D. 447. 

[b] Admissions of petitioner not 
affecting grave governmental matters. 
—Where the matters ifvolved in 
mandamus proceedings pertained to 
grave governmental functions invest- 
ed by the legislative power in a par- 
ticular board, they cannot be affected 
by any admissions of the petitioner, 
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—a. In General. Although injunction may be an 
appropriate remedy to prevent the collection of an 
illegal tax already dassessed,’’ the courts set their 
faces strongly against the use of this writ to re- 
strain an expected or intended but uncompleted as- 
sessment, the functions of assessors being quasi 
judicial and the illegality or impropriety of the as- 
sessment not being ordinarily a matter of antici- 


pation but a matter for consideration after the as- 


The compliance 


sessment is made,’ unless the proposed illegal act 
or plan is final in its character.*® ill 
sessment be restrained for mere irregularities,*° or 
mistakes of judgment of the taxing officers,*? even 
though no appeal lies therefrom.*? 


Nor will an as- 


And while the 


mere illegality of the assessment alone is not suf- 


where the relief adopted only sus- 
tains the lawful acts of the board, 
and is clearly warranted by the plead- 
ings. People v. Pitcher, 138 P. 509, 
56 Colo. 343. 


33. See Mandamus §§ 670-673. 
34. See Appeal and Error § 536. 
35. State ex rel. John F. Lindner 


v. State Tax Collector, 6 La.A. (Or- 
leans) 345. 

[a] Thus the duties of an attorney 
for the state tax collector’s office be- 
ing merely advisory, his approval is 
not essential to the validity of the 
official acts of the tax collector; there- 
fore the tax collector has the right to 
comply with the terms of a judgment 
and defeat his right of appeal with- 
out the assent of, such attorney. 
State ex rel. John F. Lindner v. State 


‘Tax Collector, 6 La.A. (Orleans) 345. 


36. Injunction to restrain levy see 
supra § 708. : 

27. See infra § 1415 et seq. 

38. U.S.—Albuquerque First Nat. 
Bank vy. Albright, 28 S.Ct. 349, 208 U. 
S. 548, 52 L.Ed. 614 Taff 86 P. 548, 13 
N.M. 514]; Gulf Refining Co. of 
Louisiana v. Phillips, 11 F.(2d) 967 
[aff 5 F.(2d) 514, and cert den 47 S.Ct. 
93,.273 Uis.' 697, 71 Ld. 845]; Gulf 
Refining Co. of Louisiana v. Sandlin, 
11 F.(2d) 967 [aff 5 F.(2d) 514, and 
cert den 47 S.Ct. 93, 273 U.S. 697, 71 L. 
Ed. 845]; United Verde Extension 
Mining Co. v. Howe, 8 F.(2d) 209. _ 

Ind.—McConnell v. Hampton, 73 N. 
E. 1092, 164 Ind. 547. 

BPN ce Tie een) v. Grandy, 13 Mich. 

Mo.—State v. Hager, 4 S.W. 925, 92 
Mo. 511. 

"N.M.—Albuquerque First Nat. Bank 
v. Albright, 86 P. 548, 13 N.M. 514 [aff 
apa 349, 208 U.S. 548, 52 L.Ed. 

N.Y.—Western R. Co. v. Nolan, 48 
N.Y. 513; Messeck v. Columbia Coun- 
ty, 50 Barb. 190. 

N.C.—North Carolina R. Co. 
Alamance County, 82 N.C. 259. ) 

Ohio.—Wagner v. Zumstein, 10 Ohio 
Dec. (Reprint) 515, 21 Cine.L.Bul. 317. 

Tex.—Missouri, etc., R. Co. v. Shan- 
non, 100 S.W. 138, 100 Tex. 379, 10 L.R. 
A.N.S. 681 [aff (Civ.App.). 97 S.’W. 
5271; Chisholm v. Adams, 10 S.W. 336, 
71 Tex. 678. 

W.Va.—Armstrong v. Taylor Coun- 
ty Ct.,.24 S.E. 993, 41 W.Va. 602. 

Wis.—Knaus y. Rollof, 190 N.W. 
463, 178 Wis. 579; Chicago, etc., R. Co. 
v. State, 108 N.W. 557, 128 Wis. 553. 

[a] Equity will not enjoin reas- 
sessment of a tax on the stock and 
real property of a national bank be- 
cause of the apprehension that the 
statute will be violated by the assess- 
ing officer in making the assessment. 
Albuquerque First Nat. Bank v. Al- 
bright, 28 S.Ct. 349, 208 U.S. 548, 52 
L.Ed. 614 [aff 86 P. 548, 13 N.M. 514]. 

[b] Contemplation of misapplica- 
tion of funds.—A general assessment 
of taxes for county purposes cannot 
be enjoined on the ground that the 


Vv. 


ficient ground,** still the writ is allowed in somé 


board of county commissioners con- 
templates an unlawful use of the 
funds when collected. Madison Coun- 
ty v. Brown, 28 Ind. 128. 

[ec] Jurisdiction of federal courts. 
—(1) While the courts of the United 
States have no power to control or 


restrain the taxing power of a state. 


exercised within its constitutional 
limits (New York Bank of Commerce 
v. New York, 2 Black (U.S.) 620, 17 
L.Ed. 451, 25 How.Pr. 9), (2) it has 
been held that a suit against state 
and county officers to restrain the as- 
sessment of exempt property is not in 
name or effect a suit against the state, 
and a decree of a federal court en- 
joining them _is not void (Secor v. 
Singleton, 35 F.. 376). 

[d] There can be no redress, be- 
cause there is no legal damage, where 
tax officers, acting within their juris- 
diction, carry out their duties as pro- 
vided by law and in doing so cause 
damage to citizens. Knaus v. Rollof, 
190 N.W. 4638, 178 Wis. 579. 

39. See cases infra this note. 

[a] Proposed illegal assessment, 
final in character, may be enjoined by 
equity. Patterson v. Glover, 32 S.W. 
(2d)-338, 235 Ky. 756. 

[b] Dlegal plan, already adopted 
and about to be instituted, as subject 
of injunction.—A suit by taxpayers 
to enjoin an illegal and unconstitu- 
tional plan of taxation, which defend- 
ant city had already declared would 
be enforced, may be maintained. City 
of Houston vy. Baker, (Tex.Civ.App.) 
178 S.W. 820. 

40. Ashley County Equalization 
Bd. v. Land Owners, 11 S.W. 822, 51 
Ark. 516; Covington v. Rockingham, 
93 N.C. 134. 

41. Chicago Great Western R. Co. 
v. Kendall, 45 S.Ct. 55, 266 U.S. 94, 
69 L.Ed. 188; Martineau v. Clear 
Creek Oil & Gas Co., 217 S.W. 807, 141 
Ark. 596; Royal Salt Co. v. Board of 
Com’rs of Ellsworth County, 107 P. 
640, 82 Kan. 203; Potter v. O’Brien, 
27 OhioCir.Ct.N.S. 577: 

[a] Gross mistake.——However, a 
court of equity will restrain illegal 
taxes assessed against property by 
taxing boards or commissions induced 
by gross mistake. Martineau v. Clear 
Creek Oil & Gas Co., 217 S.W. 807, 141 
Ark. 596. 

42. Martineau v. Clear Creek Oil 
& Gas Co., supra. 

43. See cases infra this note. 

[a] Rule stated.—A suit in equity 
will not lie to restrain the assessment 
of a tax on the sole ground that it is 
illegal, but there must be special cir- 
cumstances bringing the case under 
some recognized head of equity juris- 
diction. Risty v. Chicago, R. I. & P. 
Ry. Co. 297 3. 710) fate 282 hiee4 
(cert den 45 S.Ct. 122, 266 U.S. 622, 69 
L.Ed. 473, and appeal den 45 S.Ct. 
229, 266 U.S. 622, 69 L.Ed. 473 [aff in 
part and rev in part on other grounds 
gall... 236, 270 U.S. 378, 70 L.Ed. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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cases, where any attempted action on the part of 
the assessors with reference to assessing the par- 
ticular property would be clearly illegal or a mere 
U Thus it will lie where there 
is an absence of jurisdiction by such officers,*> or 
where the assessment is made under an unconsti- 
tutional statute*® or upon unconstitutional*? or fun- 
damentally wrong*® principles, or where the prop- 
erty to be assessed is exempt from taxation.*® More- 
over, where the employment of this remedy is nec- 


usurpation of power.*+ 


44. Ark.—Martineau v. Clear Creek 
ous & Gas Co., 217 S.W. 807, 141 Ark. 


Ill.—Schaeffer v. Ardery, 89 N.E. 
294, 241 Ill. 27; Bates v. Parker, 81 
N.E. 334, 227 Tl. 120. 

Ind.—Postlewaite v. Hasse, (App.) 
166 N.E. 21 [motion den to transfer to 
Sup. Ct. 166 N.E. 347] (void order di- 
recting reassessment). 

Ky.—Patterson v. Glover, 32 S.W. 
(2d): 3388, 235 Ky. ‘755. 

La.—Morgan’s Louisiana, ete. R., 
etc., Co. v. Pecot, 23 So. 948, 50 La. 
Ann. 737. 

Md.—Schley v. Montgomery Coun- 
ty, 67 A. 250, 106 Md. 407; Schley v. 
Lee, 67 A. 252, 106 Md. 390. 

N.H.—Bretton Woods Co. v. Carroll, 
151 A. 705, 84 N.H. 428. 

Ohio.—Cincinnati, Georgetown & 
Portsmouth R. Co. v. Poland, 10 Ohio 
N.P.N.S. 617. 

Or.—Callender Navigation Co. v. 
Pomeroy, 122 P. 758, 61 Or. 343. 

Tenn.—Briscoe v. McMillan, 100 S. 
W. 111, 117 Tenn. 115 (holding that 
the maintenance of a bill to enjoin 
an illegal assessment of taxes is not 
prevented by a _ statute prohibiting 
the use of injunction to forbid or 
hinder or delay the collection of taxes, 
nor by a provision that the action of 
the state board of equalization shall 
be final and conclusive). 

W.Va2.—Arnold v. Board of Educa- 
tion of Capon Dist., Hampshire Coun- 
ty 256 S.By S35. 

fa] Partial illegality.—Where the 
void part of an assessment can be 
separated from the valid part, an in- 
junction will issue to restrain the ex- 
tension of the tax as to the void por- 
tion. Robinson v. McKenney, 88 N.E. 
264, 239 111.'343; Cox v. Hawkins, 64 
N.E. 1093, 199 Ill. 68. But see Ottawa 
Glass Co. v. McCaleb, 81 Il]. 556 (hold- 
ing that a court of equity will never 
restrain the extension of a tax on the 
tax books. unless it is wholly unau- 
thorized). 

{b] Property not owned by tax- 
payer.—(1) Equity will review an 
assessment levied on property that 
the taxpayer did not own at the time 
of the assessment. Bates v. Parker, 
81 N.E. 334, 227 Ill. 120. (2) A per- 
petual injunction will be granted to 
prevent the listing of property stored 
in a warehouse in the warehouseman’s 
name, the property belonging to many 
other individuals. Pagels-v. Beaman, 
29 OhioCir.Ct.N.S. 209. 

[ce] Estoppel.—Taxpayer’s pay- 
ment in previous years without pro- 
test of an illegal tax does not estop 
him from suing to prevent a subse- 
quent imposition of an illegal tax. 
Arnold v. Board of Education of 
Capon Dist., Hampshire County, (W. 
Va.) 156 S.E. 835. 

{d] Certification not condition 
precedent to suit.—Telegraph com- 
panies were not required to defer a 
suit to enjoin discriminatory assess- 
ments until after certification by the 
tax commissioner to the county 
auditors and entry of the tax charges 
on the duplicates, those being merely 
ministerial duties, the determination 
of the value having already fixed its 
status to the uniformity of other 
property. Western Union Telegraph 
Co. v. Tax Commission of Ohio, 21 F. 
(2d). 355. 

[e] Payment of tax not required. 
—A statutory requirement that a per- 
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the statute.°* 


son must pay taxes imposed before 
testing their validity applies only to 
the collection of delinquent taxes and 
is intended to prevent court action 
after the taxes have been levied, 
hence it will not prevent a_ suit 
against taxing and equalizing officers 
to test the validity of an increased 
property valuation. State v. Cull, 260 
P. 1028, 32 Ariz. 532. 

{f] List and duplicates not cor- 
responding.—When the county audi- 
tor has placed an addition to com- 
plainant’s tax return on the treas- 
urer’s duplicate, but not on the orig- 
inal tax list provided for by statute, 
the levy is not complete, since the 
statute requires that the tax list and 
duplicate must correspond exactly, 
and the auditor may be enjoined from 
turning such duplicate over to the 
treasurer until that is done which the 
law requires. Fearon Lumber & 
Veneer Co. v. Robinson, 34 OhioCir.Ct, 
460, 1 OhioApp. 209. 

45. Central Pac. R. Co. v. Evans, 
111. 71; Hart v. Smith, 64 N.B. 661; 
159 Ind. 182, 95 Am.S.R. 280, 58 L.R.A. 
949; Poe v. Howell, (N.M.) 67 P. 62. 

[a] Lack of quorum.—Where a de- 
cision of the state board of equaliza- 
tion in back tax proceedings is void 
because there was no quorum present 
to hear complainant’s appeal before 
such board, a bill is maintainable to 
enjoin enforcement of the judgment. 
Smoky Mountain Land, etc. Co. v. 
Lattimore, 105 S.W. 1028, 119 Tenn. 
620. , 

46. Union Pac. R. Co. v. Alexander, 
113 F. 347; Green v. Hutchinson, 57 
Si 353, 2128" Gar379; 

47. Fargo v. Hart, 24 S.Ct. 498, 193 
U.S. 490, 48 L.Ed. 761; Peavy-Wilson 
Lumber Co. v. Police Jury of Sabine 
Parish, 86 So. 913, 148 La. 359. 

[a] Where defendant city’s illegal 
and unconstitutional tax plan would 
require plaintiffs and a large class of 
individuals to pay taxes in excess of 
what they would have to pay under 
the constitutional system, equity may 
restrain the further operation of the 
city’s tax plan. City of Houston y. 
Baker, (Tex.Civ.App.) 178 S.W. 820. 

48. Washington Water Power Co. 
v. Kootenai County, 210 F. 867, 127 
C.C.A. 451. 

49. I11]l.—Bates v. Parker, 81 N.E. 
334, 227 Ill. 120; Duckett v. Gerig, 79 
N.E. 94, 223 Ill. 284. 

Ky.—Baldwin vy. Shine, 2 S.W. 164, 
84 Ky. 502, 8 Ky.L. 496. 

N.J.—Morris Canal, etc., Co. v. Jer- 
sey City, 12 N.J.Eq. 227. 

Ohio.—Jones v. Davis, 35 OhioSt. 
474, 


Or.—Callender Navigation Co. v. 
Pomeroy, 122 P. 758, 61 Or. 343. 
Tenn.—Memphis, | etc.,. R: Co. Vv. 


Gaines, 3 Tenn.Ch. 478. 

[a] Where it appears that owner 
purposely put his property into a 
form in which it would not be tax- 
able, as a mere device to escape the 
payment of taxes,’ equity will not 
enjoin its assessment. Sisler v. Fos- 
ter, 74 N.E. 639, 72 OhioSt. 437. 

50. U.S.—Risty v. Chicago, R. I. & 
P. Ry. Co., 297 F. 710: [aff 282 F. 364 
(cert den 45 S.Ct. 122, 266 U.S. 622, 
69 L.Ed. 473, and appeal den 45 S.Ct. 
229, 266 U.S. 622, 69 L.Ed. 473 [aff 
in part and rev in part 46 S.Ct. 236, 
270 U.S. 378, 70 L.Ed. 641])]; Gregg 
v. Sanford, 65 F. 151, 12 C.C.A. 525; 
Sanford v. Gregg, 58 F. 620. 
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essary to prevent either a clouding of title®® or ir- 
reparable injury to complainant,®! or where, as in 
other cases of equitable jurisdiction,®? a writ of 
injunction is necessary in order to prevent a multi- 
plicity of suits, growing out of the assessment,®* 
injunction to restrain the assessment will lie. 
course, no injunction will lie to restrain a board of 
review from fixing assessments at the value set by 


Of 


[§ 1128] b. Overassessment or Discrimination. 


Ind.—Fesler v. Bosson, 128 N.E. 
145, 189 Ind. 484. 
Pe rit eg v. Allen, 12 Minn. 

N.M.—Laughlin v. Santa Fe Coun- 
CY sSUP or SONEM. 4205 

N.Y.—Von Beck v. Rondout, 15 Abb. 
Pr. 48 [aff 41 N.Y. 619]; Thompson 
By Realty Co. v. Fitz, 131 N.Y.S. 


Tex.—City of Houston yv. Baker, 
(Civ.App.) 178 S.W. 820. 

[a] Existence of illegal taxes, and 
existence and enforcement of illeral 
system of taxation against plaintiffs’ 
lands, reducing their value, will con- 
stitute a cloud on the title thereof 
which equity would remove. City of 
Houston v. Baker, (Tex.Civ.App.) 178 
S.W. 820. 

51. Scribner v. Allen, 12 Minn. 148; 
State v. Parkville, etc., R. Co., 32 Mo. 
496; Von Beck v. Rondout, 15 Abb.Pr. 
48 [aff 41 N.Y. 619]. 

52. See Equity §§ 48-52; 
tions §§ 33-36. 

53. U.S.—Chicago & N. W. Ry. Co. 
v. Eveland, 285 F. 425 [vacated on 
other grounds 289 F. 783]; Standard 
Oil Co. -v. Howe, 257 F. 481, 168 C.C.A. 
485; Singer Mfg. Co. v. Adams, 165 
F. 877, 91 C.C.A. 461 [appeal dism 
30. S:Cte 577, 216" U.S.) 627, 54 Eide 
639]; Sanford v. Poe, 69 F. 546, 16 
C.C, A.) 3055.60 L.RvAs 641 [aft 175S8-Ct. 
305;°°165 U.S. 194, 41 wid. = 68345 
Western Union Tel. Co. v. Poe, 61 F. 
449 [reh gr 64 F. 9, and aff 69 F. 557, 
16 C.C.A. 683]. ’ 

Ariz.—State v. Cull, 260 P. 1023, 32 
ATIZA Do Bees r 

Ind.—Fesler v. 
145, 189 Ind. 484. 

Ge a see RES v. Allen, 12 Minn. 
148. 

N.J.—Morris Canal, ete., Co. v. Jer- 
sey City, 12 N.J.Hq. 227. 

N.Y.—Von Beck v. Rondout, 15 Abb. 
Pr. 48 [aff 41 N.Y. 619]. 

Tex.—City of Houston v. Baker, 
(Civ.App.) 178 S.W. 820. 

[a] Complainant, which sold per- 
sonal property to many purchasers in 
various counties of Mississippi under 
conditional contracts of sale, provid- 
ing for payment of taxes by purchas- 
ers, cannot enjoin a state revenue 
agent from giving notice that its 
property escaped taxation for want 
of assessment, for another remedy is 
given for illegal assessment and the 
rule relating to the avoidance of a 
multiplicity of suits does not apply, 
since that doctrine is limited to cases 
where the suits present a common 
point of controversy; here the suits 
are independent. Puffer Mfg. Co. v. 
Robertson, 248 F. 463, 160 C.C.A. 473. 

[b] Multiplicity of appeals.— 
Equity cannot enjoin the county com- 
missioners, whose duty it is, as a 
board of tax revision, to revise, raise, 
and equalize the valuation of all prop- 
erty returned by the local assessors, 
from proceeding on increased assess- 
ments, when the means employed are 
legal, because there would be a 
multiplicity of appeals from the com- 
missioners’ action or because of the 
difficulty and cost of proving the 
necessary facts in each appeal, espe- 
cially as the court, under proper cir- 
cumstances, may consolidate the ap- 
peals. Pardee v. Schuylkill County, 
120 A. 139, 286 Pa. 246. 

54. Pardee v. Schuylkill County, 
supra. 
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Since it is not the province of a court of equity to 
review or correct the proceedings of officers intrust- 
ed with the assessment of property,°* injunction 
will not ordinarily lie for excessive valuation in 
assessments®* where the taxpayer was either heard 
or given an opportunity to be heard,*’ unless the 
assessment be palpably arbitrary,°* purposely prej- 
udicial,®® and resulting from corrupt, malicious, or 
illegal motives,®° or simply so grossly out of pro- 
portion to actual values as either to indicate dis- 
honesty*®! or amount to constructive fraud.*? More- 
over, injunction is a proper remedy to restrain a 
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discrimination in assessments ;** however, such dis- 
crimination must be,intentional®* and adopted as 
a practice,®® as, for example, a discriminatory sys- 
tem or plan of taxation.*®® 

[§ 1129] ¢. Existence of Other Remedy. The gen- 
eral rule that injunction will not lie where com- 
plainant has a plain and adequate remedy at law®’ 
applies to injunctions sought to restrain assessments, 
hence the taxpayer seeking relief from an alleged 
illegal and unjust assessment must first exhaust all 
of his legal’ remedies,®* including the remedies be- 


[a] That local assessors inten- 
tionally disobeyed law in not assess- 
ing property at its actual value is no 
reason for enjoining the county com- 
missioners, as a board of revision, 
from obeying the law and from pro- 
ceeding on the increased assessments 
made by them, although it is averred 
in the bill that such has long been the 
custom of the assessors. Pardee v. 
Cy ee County, 120 A. 139, 286 Pa. 


55. Bottom v. Young, 125 P. 500, 
52 Colo. 533. 

56. Sanitary District of Chicago v. 
Young, 120 N.E. 818, 285 Ill. 351; 
Bates v. Parker, 81 N.E. 334, 227 Ill. 
120; Sunday Lake Iron Co. v. Wake- 
field Tp., 153 N.W. 14, 186 Mich. 626 
{aff 38 S.Ct. 495, 247 U.S. 350, 62 L. 
Ed. 1154]; W. S. Land & Cattle Co, 
v. McBridge, 214 P. 576, 28 N.M. 437. 

fa] TIujunction to restrain assess- 
ment will not lie to cast out one or 
more items of a taxpayer’s assets be- 
cause of unfair valuation when the 
total assessment of all of his prop- 
erty is not excessive. Tacoma Ry. & 
Power Co. v. Pierce County, 193 F. 90 
(holding that taxpayer must do 
equity by paying all taxes which 
should be assessed). 

57. W.S. Land & Cattle Co. v. Mc- 
Bridge, 214 P. 576, 28 N.M. 4387. 

[a] Courts of equity will grant re- 
lief in cases of overvaluation or dis- 
crimination which rest on construc- 

- tive notice. W.S. Land & Cattle Co. 
v. McBridge, 214 P. 576, 28 N.M. 437. 

58. Columbia Inv. Co. v. Long 
Branch and Lakeside Special Road 
and Bridge Dist., 281 F. 342. 

59. Sunday. Lake Iron Co. vy. 
Wakefield Tp., 153 N.W. 14, 186 Mich. 
626 [aff 38 S.Ct. 495, 247 U.S. 350, 62 
L.Ed. 1154]. 

60. Sanitary District of Chicago v. 
Young, 120 N.E. 818, 285 Ill. 351. 

fa} Fraudulent motive.—Equity 
will review an assessment where such 
assessment was made from a wrong- 
ful and fraudulent motive on the part 
of the assessor. Bates v. Parker, 81 
N.E. 334, 227 Ill. 120. 

[b] In absence of averment of cor- 
ruption, a board of revision will not 
be enjoined from proceeding on in- 
creased assessments based upon the 
reports of appraisers appointed by 
them to value property undervalued 
by the assessors, and the fact that 
the report of such appraisers was ac- 
cepted in its entirety furnishes no 
ground for an injunction, it being the 
board’s own valuation; and the fur- 
ther fact that the increase of valua- 
tions was wholesale does not furnish 
a reason for injunction either. Par- 
dee v. Schuylkill County, 120 A. 139, 
286 Pa. 246. 

61. Martineau v. Clear Creek Oil 
& Gas Co., 217 S.W. 807, 141 Ark. 596; 
ora v. Parker, 81 N.E. 334, 227 111. 

62. Washington Water Power Co. 
v. Kootenai County, 210 F. 867, 127 C. 
C.A. 451; Sanitary District of Chicago 
v. Young, 120 N.E. 818,°285 Ill. 351. 
But see Potter v. O’Brien, 27 OhioCir. 
Ct.N.S. 577 (holding that, where gross 
inequalities arise because of the in- 
capacity or faulty judgment of taxin 
officials, no injunction will lie). : 


| tax officials was held not sufficiently 


63. U.S.—Chicago Great Western 
R. Co. v. Kendall, 45 S.Ct. 55, 266 U.S. 
94, 69 L.Ed. 183; Western Union Tele- 
graph Co. v. Tax Commission of Ohio, 
21 F.(2d) 355; Taylor v. Louisville, 
ete., R.°Co., 88..F. 360,31 .C.C.A. 5387, 
[cert den 19 S.Ct. 887, 172 U.S. 647, 
43 L.Ed. 1182]. ‘ 

Ark.—Martineau v. Clear Creek Oil 
& Gas Co., 217 S.W. 807, 141 Ark. 
596. 

Ky.—Hager v. Citizens’ Nat. Bank, 
ae S.W. 403, 127 Ky. 192, 32 Ky.L. 


95. 

N.M.—W. S. Land & Cattle Co. v. 
McBridge, 214 P. 576, 28 N.M. 437. 

Ohio.—Potter v. O’Brien, 27 Ohio 
Cir, CLANS Sey Ge 

[a] By federal court of state tax. 
—Unjust discrimination in a state 
taxation of a telegraph company’s 
property may be enjoined by a federal 
court. Western Union Telegraph Co. 
us Tax Commission of Ohio, 21 F.(2d) 
355. 

64. Chicago Great Western R. Co. 
v. Kendall, 45 S.Ct. 55, 266 U.S. 94, 69 
L.Ed@....183; Illinois Cent., R.. Co.) v. 
Mississippi Railroad Commission, 229 
F. 248; Potter v. O’Brien, 27 OhioCir, 
CtN. Si 2507: 

[a] Proof of discrimination.—(1) 
Proof must be clear and affirmative 
of an intentional discrimination to 
warrant an injunction. Chicago Great 
Western R. Co. v. Kendall, 45 S.Ct. 55, 
266 U.S. 94, 69 L.Ed. 188. (2) Tem- 
porary injunctions will be granted, 
restraining the assessment of railroad 
property at a greater percentage of 
its actual value than other property, 
only to the extent that the evidence 
clearly and convincingly establishes 
the discrimination. Chicago, M. & St. 
P. Ry. Co. v. Kendall, 278 F. 298. 
(3) Discrimination between farm 
lands and railway property by state 


clear to warrant the supreme court in 
setting aside a conclusion of the dis- 
trict court of three judges that there 
was no discrimination warranting a 
temporary injunction against .assess- 
ment, especially as federal courts 
should not interfere with taxation by 
states, save in clear cases. Chicago 
Great Western Ry. Co. v. Kendall, 
supra. 

[b] Petition held sufficient.—The 
petition of a taxpayer for an injunc- 
tion alleging that the tax commission 
had fixed an excessive valuation upon 
its property, which it knew to be 
grossly excessive, and which was 
much higher than it had placed on 
similar property of others, states a 
good cause of action for equitable re- 
lief. Royal Salt Co. v. Board of 
Com’rs of Ellsworth County, 107 P. 
640, 82 Kan. 203. 

[c] Good faith assessment.—A 
court of equity has power to enjoin 
tha intentional assessment of one 
class of property at a higher valuation 
than that placed on another class, but 
not an assessment intended in good 
faith to be on the same basis as that 
of other property. Illinois Cent. R. 
Co. v. Mississivpi Railroad Commis- 
sion, 229 F. 248. 

65. Chicago Great Western R. Co. 
v. Kendall, 45 S.Ct. 55, 266 U.S. 94, 69 
L.Ed. 183. 


and uniformity, leaving to its discre- 


enforced. 


v. Young, 120 N.E. 818, 285 Ill. 351; 


992, 1383 Ky. 714; Mossett v. Newport, 


66. Martineau v. Clear Creek Oil & 
Gas Co., 217 S.W. 807, 141 Ark. 596; 


City of Houston v. Baker, (Tex.Civ. 
App.) 178 S.W. 820. 
{a] Where different classes of 


property are systematically valued at 
different ratios of value for purposes 
of taxation, the law will restrain the 
collection of taxes from property ona 
higher ratio of value than as applied 
to other classes of property. City of 
Houston v. Baker, (Tex.Civ.App.) 178 
S.W. 820. 

[b] Order held definite and en- 
forceable.—An order in a taxpayer’s 
suit, enjoining defendant city and its 
taxing officers from enforcing an il- 
legal and unconstitutional plan of 
taxation, commanding the city to ob- 
serve the law which requires equality 


tion the fixing of the per cent of full 
values, is sufficiently definite to be 
City of Houston v. Baker, 
(Tex.Civ.App.) 178 S.W. 820. 

67. See Injunctions §§ 37-48. 

68. U.S.—Western Union Tele- 
graph Co. v. Howe, 180.F. 44, 103 C.C. 
A. 898; Louisville, etc., R. Co. v. Bate, 
22 F. 480. : 

D.C.—Alexandria Canal, ete., Co. v. 
District of Columbia, 16 D.C. 376. } 

Ill.— Sanitary District of Chicago 
atin ey v. Ardery, 89 N.E. 294, 241 

Ind.—Harrison County v. McCarty, 

27 Ind. 475; Stephens v. Smith, 65 N. / 
E. 546, 30 Ind.App. 120. 
Iowa.—Security Sav. Bank v. Car- 


roll, 103 N.W. 379, 128 Iowa 230; 
West Bend Dist. Tp. v. Brown, 47 
Iowa 25. 


Ky.—Ryan vy. Louisville, 118 S.W. 


etc., Bridge Co., 50 S.W. 68, 106 Ky. 
518, 20 Ky.L. 1969; Baldwin vy. Shine, 
2 S.W. 164, 84 Ky. 502, 8 Ky-L. 496. 

Minn.—Wall v. Borgen, 188 N.W. 
159, 152 Minn. 106. : 

N.Y.—Western R. Co. v. Nolan, 48 
Neco btae 

Ohio.—Potter v. O’Brien, 27 Ohio 
Cir.Ct.N.S. 577; Helmers v. McCarthy, 
28 OhioCir.Ct. 396; Mills v. Cincinnati 
Bd. of Equalization, 13 OhioDec. (Re- 
print) 724, 1 Cine.Super. 566. 

Or.—Goodnough v. Powell, 32 P. 396, 
23 Or. 525% 

Pa.—Clearfield Realty Co. v. Coun- 
ty Com’rs, 21 Pa.Dist. 495; Manor 
Real Estate and Trust Co. v. Cooner, 
13 Pa.Dist. 83; Shafer v. March, 10 
Pa.Dist. 47; Nichols v. Wilkes-Barre, 
9 Kulp 371: 

Tenn.—Briscoe v. MeMillan, 100 S. 
W. 111, 117 Tenn. 115; Louisville, ete., 
R. Co. v. Bate, 12 Lea 573. 

Wis.—State v. County Board of 
Sup’rs of Sheboygan County, 216 N. 
W. 144, 194 Wis. 456; Foster v. Lowe, 
110 N.W. 829, 181 Wis. 54; Foster v. 
Rowe, 111 N.W. 688, 1382 Wis. 268 [er- 
ror dism 28 S.Ct. 258, 207 U.S. 581, 
52, L.Ed. 350]; West v. Ballard, 32 
Wis. 168. 

Ont.—Grier v. St. Vincent, 13 Grant. 
Ch. 512 
[a] Appeal proper remedy.—An 
assessment of alleged property of de- 
ceased, omitted from taxation, of 
which deceased’s executors were 
bound to take notice, having been at 


For later cases, developments and changes in the law see Annotations, same title aud section number, 
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fore administrative boards,®® unless such other rem- 
edy and that. by injunction are cumulative reme- 
dies,*® and provided too that the remedy available 
is clearly adequate.’1 While it is held that, where 
a special remedy is provided, it is exclusive, and the 
complaining party cannot resort to equity unless the 
officers are acting without authority of law,’? how- 
ever, it has also been held that a taxpayer’s statu- 
tory right of appeal to a court from an assessment,7? 
and his right, after paying the tax, to sue to re- 
cover it,7* are inadequate remedies and do not bar 
equitable relief. Where. a statute gives the taxpay- 
er the right to apply to a particular court where 
agerieved by assessment, such remedy exists only 
if an assessment has in fact been made,’® hence, 
notwithstanding such statute, equity will take ju- 
risdiction to restrain a county from assessing prop- 
erty for preceding years after the expiration of the 
period during which the levy could be made.7¢ 
Where a constitutional provision requires the as- 
sessment of property as a condition to taxation, and 
statutes provide an adequate remedy for assailing 
assessments, a court of equity is without jurisdic- 
tion to enjoin a revenue agent from notifying tax- 
ing officers that property had escaped taxation for 
want of assessment, on the theory that taxes had 
been assessed against and paid by others.77 
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[§ 1130] d. Time To Sue and Laches. Suits to 


enjoin tax assessments must be seasonably begun,78 
for a court of equity will only enjoin assessments 
where the injured party has been diligent in his 
own protection;*® thus a proceeding to restrain 
an illegal assessment, if delayed until the tax has 
been assessed and expenditure begun, comes too 
late.8° 

[§ 1131] e. Who May Sue and Parties. The bill 
for injunction may generally be maintained by any 
person having a direct and immediate interest in 
the result. And a single taxpayer has been held : 
to have the right to restrain the extension of an 
illegal tax, as an entirety, on all of the property in 
the district.*2 However a tax board, which has 
only such powers as are expressly or by implication 
given to it, cannot enjoin a county clerk from mak- 
ing changes in valuations in accordance with orders 
by the county court when its supervisory control 
granted by statute does not extend beyond the col- 
lection of information.** The proper defendant in 
such proceedings would be the officer having charge 
of the assessment or who proposes to take the action 
intended to be averted,®* not one who has retired 
from office.*> A board of tax survey is not an 
indispensable party to an action to enjoin the as- 
sessor from extending upon the tax roll assessments: 


most erroneous, the remedy was by 
appeal, and not by suit for injunction. 


Saar v. Carson, 124 N.W. 204, 145 
Iowa 525. 
69. See cases infra this note. 


{a] Failure to follow up objection 
before board of review.—Where there 
was notice to a taxpayer’s administra- 
tor that assessment would be raised, 
and an objection filed by him before 
a board of review was not followed 
up, a decree denying injunction 
against extension of tax will not be 
reversed, unless the assessor’s act 
vitiated the levy. Werner v. Reid, 
153 N.E. 633, 322 Ill. 613. 

[b] Where taxpayer appeared be- 
fore board of review by attorney and 
was fully heard upon the question 
whether she should be assessed in- 
dividually on a judgment obtained 
against the estate of which she was 
guardian, and as to what should be 
assessed against her as guardian, she 
had exhausted her remedy before the 
board of review, so that mandamus 
was not a proper remedy to set aside 
the assessments, so-as to preclude an 
injunction. Schaeffer v. Ardery, 89 N. 
B. .'294,: 241 st 27. 

{c] Statutory administrative and 
judicial remedies.—Failure of a tax- 
payer, who claims that his lands have 
been overassessed, to apply to the 
board of equalization for a correction 
of the alleged wrongful assessment, 
and, if denied relief by that board, 
then by appeal to the circuit court, in 
the manner prescribed by Code (1918) 


§§ 18, 129 ec 29 (Code [1913] §§ 902,- 


1014), even though fraud is charged 
against the assessor and the board in 
making the assessment of his lands, 
will preclude such taxpayer from en- 
joining the alleged wrongful assess- 
ment. Pardee & Curtin Lumber Co. vy. 
Rose, 105 S.E. 792, 87 W.Va. 484. 

Administrative remedies generally 
see supra §§ 1004-1074. 

70. Sanitary District of Chicago v. 
Young, 120 N.E. 818, 285 Ill. 351. 

[a] Where tax assessor arbitrarily 
assesses 2 personal property tax 
against a person who has made a re- 
turn showing that he has no personal 
property subject to taxation, the lat- 
ter may maintain injunction proceed- 
ings to restrain the extension of the 
tax, without first applying to the 
board of review for a correction of 
the assessment, where the remedies 
by injunction and by application to 


the board are cumulative. 
District of Chicago v. Young, 120 N.E. 
818, 285 111.-351. 

71. Western Union Telegraph Co. 
v. Tax Commission of Ohio, 21 F. 
(2d) 355. 

[a] No appeal to tax commission. 
—When a taxpayer claims that a city 
board of review has made an addition 
to his tax_return arbitrarily and with- 
out evidence, it is not necessary to ap- 
peal to the state tax commission be- 
fore plaintiff can bring suit to enjoin 
the levy of such addition, since in- 
junction is a proper remedy in such 
a case and the statutes make no pro- 
vision for a review by the state tax 
commission by error or appeal. Fear- 
on Lumber & Veneer Co. v. Robinson, 
1 OhioApp. 209, 34 OhioCir.Ct. 460 
{foll Standard Oil Co. v. Hopkins, 34 
OhioCir.Ct. 170]. 

72. State v. Superior Court of 
Okmulgee County, 250 P. 1024, 122 
Okl. 70; State v. District Court of 
Okmulgee County, 250 P. 1023, 122 
Okl. 69; Payne v. Speakman, 221 P. 
9, 96 Okl. 170 (special remedy of ap- 
peal in proceedings for the assess- 
ment of omitted property); Busey v. 
Prehistoric Oil & Gas Co., 191 P. 1038, 
79 Okl. 121. 

[a] Adequate remedy by answer 
and defense.—Where a tax can be en- 
forced only in the manner and by the 
procedure provided by the general tax 
laws, such laws affording an adequate 
remedy, by answer and defense to 
statutory actions brought to enforce 
payment of taxes, if the tax be illegal, 
and a suit in equity to enjoin the tax- 
ing officers from extending it cannot 
be maintained. Wall v. Borgen, 188 
N.W. 159, 152 Minn. 106. 

73. Western Union Telegraph Co. 
v. Tax Commission of Ohio, 21 F.(2d) 
3Dbs 

74. Western Union Telegraph Co. 
y. Tax Commission of Ohio, supra. 

[a] That a taxpayer whose prop- 
erty is illegally valued for taxation, 
may defeat collection by paying the 
proper amount is not a proper remedy 
at law so as to preclude an injunction, 
where the remedy itself would em- 
barrass the fiscal affairs of the city 
assessing the tax.’ City of Houston 
vy. Baker, (Tex.Civ.App.) 178 S.W. 
82.0. 

75. Sussex County v. Jarratt, 106 
S.E. 384, 627, 129 Va. 672. 

76. Sussex County v. 


Jarratt, 


Sanitary | supra. 


77. Puffer Mfg. Co. v. Robertson, 
248 EF. 463, 160 C.C.A. 473. 

[a] Reason for rule.—If the in- 
junction were granted, no assessment 
would be made and the state could 
not recover back taxes. Puffer Mfg. 
Co. v. Robertson, 248 F. 463, 160 C.C. 
A. 473. 

78. See cases infra this section. 

[a] Suit by taxpayers to enjoin 
illegal and unconstitutional plan of 
taxation which defendant city had de- 
clared would be enforced held not 
premature. City of Houston v. Bak- 
er, (Tex.Civ.App.) 178 S.W. 820. 

79. Sanitary District of Chicago v. 
Young, 120 N.E. 818, 285 Ill. 351. 

80. Bretton Woods Co. v. Carroll, 
151 A. 705, 84 N.H. 428. 

81. Wicomico County v. Bancroft, 
135 F. 977, 70 C.C.A. 287 [rev on other 
grounds 27 S.Ct...21,.203 U.Ss 112, 51 
L.Ed. 112]; Biggs v. Buckingham, 23 
A. 858, 6 Del.Ch. 267; Collins v. Davis, 
10 N.W. 6438, 57 Iowa 256. 3 

[a] Resident and citizen taxpayer. 
—An action to restrain a city council 
from making an unlawful reduction 
of the assessment of a corporation 
may be maintained by a citizen and 
resident taxpayer although he has no 
greater interest in the matter than 
any other taxpayer. Collins v. Davis, 
10 N.W. 648, 57 Iowa 256. 

[b] Holder of mortgage bonds of 
a railroad may sue to enjoin its il- 
legal taxation, if the mortgage trus- 
tee refuses to sue. -Wicomico County 
v.\ Bancroft, 135 F. 977, 70. C.C.A: 287 
[rev on other grounds 27 S.Ct. 21, 203 
U.S. 112,.51 L.Ed. 112]. 

82. Knopf v. Chicago First Nat. 
Bank, 50 N.H. 660, 173 Ill. 331. 

83. State v. Little, 126 S.W. 713, 
94 Ark. 217, 29 L.R.A.N.S. 721. 

[a] Extent of supervisory control 
of the tax commission under the stat- 
ute (Acts Ark. [1909] p 769 § 11) is 
only that of collecting information to 
be used by the state board for the 
purpose of enabling its members to 
discharge their duties intelligently; 
and also for the purpose of collect- 
ing data to be furnished to the legis- 
lature for its information in framing 
legislation on the subject of the valu- 
ation of property for taxation. State 
v. Little, .1264S.W. 713, 94 Ark. 217, 
29 L.R.A.N.S. 721. 

84 Chandler v. Dix, 24 S.Ct. 766, 
194 U.S. 590, 48 L.Ed. 1129. 

85. Chandler v. Dix, supra. 
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transmitted to him by such board.*® 
with the general rules on the subject,®* proper par- 
ties may be allowed to intervene.*® 

[§ 1132] f. Pleading and Evidence. 


the ordinary rules of pleading in 


generally,®® the petition or complaint must state a 
good cause of action,®® and must plead facts, allow- 
ing the court to draw the legal conclusions there- 
In an action by a railroad to restrain a 
board from assessing its franchise and capital stock 
at a greater sum than is fixed in the petition, the 
petition is sufficient in alleging the value of the 
franchise although not setting forth the method of 
Where a state tax commission 
has assessed a hotel belonging to a railroad as rail- 
road property, a political subdivision of the state 
cannot, in a proceeding by the railroad to enjoin 
its separate assessment as a double taxation, claim 
the right to assess the hotel on the ground that the 
railroad had no right to own it.°* Moreover, pursu- 


from.°2 


its ascertainment.®? 


86. Oglesby v. Chandler, 
288 P: 1034. 

87. See Parties §§ 193-205. 

88. See cases infra this note. 

[a] State and city are properly 
permitted to intervene in an action to 
restrain the assessment and collec- 
tion of taxes on hospital property, 
they being proper, if not necessary, 
parties, and they are not prevented 
from so doing by a constitutional pro- 
vision that “the state . shall 
never be made defendant in any of 
her courts,’ this meaning the state 
cannot be made an involuntary de- 
fendant. St. Louis Southwestern Ry. 
Co. v. Yates, 23 F.(2d) 283. 

[b] Other relief sought.—In a tax- 
payers’ suit to enjoin a city’s enforce- 
ment of an illegal tax plan, the re- 
quest of another taxpayer to inter- 
vene by a petition not seeking identi- 
cal relief held properly denied. City 
of Houston v. Baker, (Tex.Civ.App.) 
178 S.W. 820. 

89. See Injunctions §§ 528-577. 

90. See cases infra this note. 

[a] In railroad’s action against 
board of valuation and assessment to 
restrain assessment of its franchise 
at a greater sum than named in the 
petition, the petition held to state a 
cause of action entitling the railroad 
to such relief. Bosworth v. Kentucky 
Highlands R. Co., 210 S.W. 671, 183 
Ky. 749. 

[b] Construction of petition.—A 
petition to enjoin the levy of a tax on 
a chain of more than five stores alleg- 
ing that the state was seeking to col- 
lect a tax on each store meant levy 
of a tax on all stores, not merely 

‘ those exceeding five (lL. [1929] p 71 
par 109). EF. W. Woolworth Co. v. 
Harrison, 156 S.E. 904, 172 Ga. 179. 

[ec] Complaint in a suit to enjoin 
an assessor from extending on the 
tax roll the valuation transmitted by 
the board of tax survey sufficiently 
showed that the board had not com- 
pleted the required ‘‘scientific survey” 
of all taxable property required by 
statute. Oglesby v. Chandler, (Ariz.) 
288 P. 1034. 

{d] Discrimination against county 
alleged.—A petition seeking relief on 
the ground that the state board of 
equalization increased the valuation 
in one county and failed to increase 
assessments in a large number of 
counties where assessments had been 
made at much less than the value of 
the property must set forth the facts 
from which the court must draw the 
conclusion asserted, and, where the 
allegations may be true and the desig- 
nated county may have been increased 
only to the proper amount, the peti- 
tion is insufficient. Ray v. Armstrong, 
131 S.W. 1039, 140 Ky. 800. 

91. Ray v. Armstrong, supra. 

92. Bosworth vy. Kentucky High- 


(Ariz.) 
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In accordance 


[§§ 1131-1134 


ant to general rules,°* every fact put into issue in 
such a proceeding must be proved.®> The ordinary 


rules of evidence in suits for injunctions generally®® 


Subject to 
injunction suits 


sufficiency.* 


unsuccessful. 


irene R. Co., 210.S.W. 671,' 183 Ky: 
749. 

93. Gulf & S. I. R. Co. v. Draughon, 
114 So. 269, 148 Miss. 433. 

[a] Because state in effect recog- 
nized the railroad’s right to own the 
hotel when its tax commission as- 
sessed the hotel as railroad property, 
and if, in fact, the railroad has no 
right to own it, the state can maintain 
a proceeding to escheat the title. 
Gulf & S. I. R. Co. v. Draughon, 114 
So. 269, 148 Miss. 433. 

94. See Injunctions § 577; Plead- 
ing §§ 1163-1166. 

95. See case infra this note. 

[a] Showing of overvaluation or 
discrimination.—The fact that the 
district attorney arbitrarily refuses 
to hear a taxpayer who complains 
when overvaluing his property, nor 
the fact that the state board of equal- 
ization has increased the value of the 
property of such complaining taxpay- 
er, does not entitle him to restrain 
the added tax created by virtue of 
such increasing value, but must show 
affirmatively that he has been injured 
either by fixing the value of his prop- 
erty in excess of its actual value, or 
that it has discriminated against him. 
W. S. Land & Cattle Co. v. McBridge, 
214 P. 576, 28 N.M. 437. 

96. See Injunctions §§ 578-593. 

97. See cases infra notes 98-1. 

98. See cases infra this note. 

[a] Presumption of performance 
of duty.—The court must presume 
that the tax commission and the board 
of equalization will perform their duty 
in properly equalizing valuations and 
assessments. Oglesby v. Chandler, 
(Ariz.) 288 P. 1034. ; 

[b] Itis to be presumed that board 
of tax revision did its duty to the best 
of its ability, and that in selecting 
appraisers to value property, after an 
excessive valuation by the assessors, 
they selected only disinterested and 
fit persons. Pardee vy. Schuylkill 
County, 120 A. 139, 286 Pa. 246. 

[c] Presumption as to similarity 
of leases.—In a suit to enjoin the ex- 
tension of a tax on coal rights on the 
ground that complainant did not own 
any real estate containing coal in the 
ground which had been separated 
from the surface by a conveyance to 
it, and, as to one tract, that the coal 
had been mined out so that none re- 
mained subject to taxation, it will be 
assumed, in the absence of an aver- 
ment as to the title to such tract, 
that complainant held it by a lease 
Similar to that by which the other 
tracts were held conveying the right 
to use underground passages and en- 
tries for mining purposes, and to re= 
move and convey coal not only from 
the premises described, but from any 
other premises adjacent thereto, so 
that the mining right in such tract, 


apply to injunction suits to restrain assessments, 
as, for example, the rules regulating the presump- 
tions®’ and burden of proof®® and its weight and 


97, 


[§ 1133] g. Costs. A property holder who  suc- 
ceeds in having an assessment and tax levy decreed 
null cannot be condemned to pay attorney’s fees, 
interest, etc., as in cases where such attempts are 


[§ 1134] 6. Action To Reduce Assessment or 
Abate Tax’—a. Nature and Scope of Remedy. The 
statutes of some of the states provide the taxpayer 
with a remedy by action to reduce an assessment or 
to abate the tax,* the form of the proceedings vary- 
ing somewhat in the various jurisdictions according 
to the provisions of the statute.® 
jurisdictions these judicial remedies are in no re- 


In some of the 


as well as those which complainant 
was actively working, was properly 
assessed to it. Big Creek Coal Co. v. 
Tanner, 135 N.E. 433, 303 Ill. 297. 

99. See cases infra this note. 

[a] Burden of proving value in- 
dependent of its use so as to render 
an object taxable, in an action to en- 
join an officer from including the 
property in the assessment roll, is 
on the state which makes such claim. 
Hale v. Jefferson County, 101 P. 973, 
39 Mont. 137. 

[b] Where some portions of tax 
levy are not subject to limitation to. 
fifty per cent of the state tax, but are 
allowed in excess thereof, the burden 
is on the party, suing for injunction 
on the ground that the tytal levy ex- 
ceeds such limit, to make the illegal- 
ity clear and manifest. Clements v. 
Powell, 116 S.BE. 624, 155 Ga. 278. : 

1. See cases infra’ this note. 

[a] Evidence held insufficient.— 
Evidence in suits to enjoin the as- 
sessment of a_tax against a street 
railway, failing in necessary proof to 
enable the court to make the appraise- 
ment required, will not entitle com- 
plainants to relief. Tacoma Ry. 
Power Co. v. Pierce County, 193 F. 90. 

[b] Evidence held to show that 
there was no systematic undervalua- 
tion of farm lands for the purpose of 
taxation, discriminating against rail- 
way companies, or any undervalua- 
tion at all, but that, on the contrary, 
such lands were assessed at their full 
value, if not above such value. Chi- 
cago & N. W. Ry. Co. v. Eveland, 285 
F. 425 [vacated 289 F. 783]. 

[c] Act of tax assessor in advanc- 
ing his own money to obtain evidence 
to support his assessment of property 
before the board of review and repre- 
sentations made by him to the voters 
as to his acquiring of money for pub- 
lic use by the assessment did not tend 
to establish a fraudulent or excessive 
valuation warranting injunction to re- 
strain extension of the tax. Sanitary 
District of Chicago v. Young, 120 N. 
E. 818, 285 Ill. 351. 

2. Howcott v. Smart, 63 So. 281, 
133 La. 681. 

[a] Second imposition.—Under 
Act No. 170 of 1898, § 56, interest and 
attorney’s fees on taxes coilected 
through the assistance of an attorney 
are payable as costs but once, and 
that when taxes and other penalties 
are collected. Howcott v. Smart, 63 
So. 281, 133 La. 681. 

3. Existence of remedy as barring 
right to recover back taxes paid see 
infra § 1261. 

Right to trial by jury in proceed- 
ings to‘abate taxes see Juries § 79. 

4 See statutory provisions. 

5. See cases infra this note. 

[a] In Wew Mexico—Under a 
statute providing “If the treasurer 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§ 1134] 


spect mere reviews of former administrative pro- 
ceedings,® while elsewhere they are in the nature 
of reviews of, or appeals from, the original asses- 
It is said too that the relief is governed by 
The theory of this 
relief is said to be that. the sum assessed and com- 
plained of is in excess of the taxpayer’s share of 
the common tax burden,® and while in some juris- 
dictions, where the constitution requires that all 
property be assessed at a certain standard of value, 
the fact that one taxpayer’s property is assessed at 
a higher rate than that of ether taxpayers does not 
give him a right to an abatement or reduction,!® it 
is elsewhere held that the taxpayer whose property 
alone is taxed at the proper standard is entitled to 
have the assessment reduced to the percentage at 


sors.* 
strictly equitable principles.’ 


Shall discover any errors of other 
kinds [other than clerical or obvious 
errors] in said assessment book by 
which any injustice would be done to 
any taxpayer, it shall be his duty to 
report the same to the district at- 
torney, and any taxpayer complaining 
of any such injustice may submit his 
complaint to the district attorney; 
and if the district attorney is satis- 
fied that correction or change should 
be made so as to avoid injustice to the 
taxpayer, it shall be his duty to sub- 
mit the matter to the district court 
and ask for an order of that court 
that such change or correction should 
-be made, without cost to the taxpayer 
injuriously affected” (Code [1915] § 
5475), the phrases providing for re- 
lief against excessive valuation for 
taxation purposes, “any errors of oth- 
er kinds by which an injustice would 
be done any taxpayer” and “any tax- 
payer complaining of such injustice 
may submit his complaint,” etc., do 
not mean such alleged injustice as the 
taxpayer maintains was done him in 
overvaluing his property after its 
value had been fixed upon notice and 
hearing by the duly constituted tax- 
ing authorities, but refers only to er- 
rors appearing in the assessment book 
by which injustice is done the tax- 
payer. Bond-Dillon Co. v. Matson, 
196 P. 323, 324, 27 N.M. 85; First 
State Bank of Bernalillo v. State, 196 
P. 743, 27 N.M. 78 [overr South Spring 
Ranch & Cattle Co. v. State Board 
of Equalization, 139 P. 159, 18 N.M. 
531, which held that, as used in L. 
(1913) c 84 § 238, providing that the 
district attorney shall, on complaint, 
submit an assessment to the district 
court for correction to avoid injustice 
to the taxpayer, the word “injustice” 
applies to any overvaluation of the 
property of a taxpayer]. 

{b] In Massachusetts.—(1) Pro- 
ceedings for the abatement of taxes, 
although in the nature of an action 
at law, are prescribed by Gen. L. c 
59 §§ 65-68, and the rules as_ to 
procedure in actions at common law 
are not applicable. Hamilton Mfg. 
Co. v. Lowell, 175 N.E. 73, 74 A.L.R. 
12138; Cheney v. Dover, 91 N.E. 1005, 
205 Mass. 501. (2) A suit for the 
abatement of taxes is not a contract 
action. Trustees of Thayer Academy 
v. Board of Assessors of Braintree, 
122 N.E. 410, 232 Mass. 402. 

[c] In California.—Proceedings 
under Pol. Code § 3804b, giving a 
remedy for double taxation in the 
form of an action in the superior 
court of one of the assessing counties, 
must substantially follow the statute, 
but reasonable liberality in the con- 
struction of the statute should be the 
rule. Central Pac. Ry. Co. v. Costa, 
258 P. 991, 84 Cal.App. 577. 

[dad] Constitutionality of summary 
review of assessments.—A_ statute, 
giving a person aggrieved by an as- 
sessment the right to apply to a par- 
ticular court for an order to show 
cause why the assessors should not 
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excessive tax.!4 


correct such assessment roll and va- 
cate and correct any tax appearing 
thereon, is within the power of the 
legislature provided the constitution- 
al rights of property owners are pre- 
served. In re Syracuse University, 
209 N.Y.S. 329, 124 Misc. 788 

{e] Original action in equity to 
reduce an assessment will not lie to 
review or cancel a decision of the 
board of review, where the statute 
has provided for an appeal from an 
assessment as finally settled by such 
board, except where it has acted with- 
out jurisdiction. Peterson v. Clarence 


Bd. of Review, 116 N.W. 818, 138 
Iowa 717. 
6. Arlington Mills v. Town of 


Salem, 140 A. 163, 83 N.H. 148. 

{a] Thus the fact that the assess- 
ing officers themselves could have 
abated the tax does not restrict peti- 
tioner in court to a retrial of those 
eauses which were supported by evi- 
dence before them. Arlington Mills 
sage to of Salem, 140 A. 163, 83 N.H. 


ao generally see supra §§ 
06 . 

Review by administrative boards 
generally see infra §§ 1004-1051. 

7. See supra § 1089. 

8 Bretton Woods Co. v. Carroll, 
151 A. 705, 84 N.H. 428; Granite State 
Land Co. vy. Town of Hampton, 79 A. 
25, 76 N.H. 1; Connecticut, etc., Co. 
v. Monroe, 52 A. 940, 71 N.H. 473; 
Fowler v. Springfield, 5 A. 770, 64 N. 
H. 108; Perley v. Dolloff, 60 N.H. 
504; Carpenter v. Dalton, 58 N.H. 
615; Edes v. Boardman, 58 N.H. 580; 
Cocheto Mfg. Co. v. Strafford, 51 N.H. 
455. 

[a] Retrospective effect of statute. 
—A statute giving: a right to apply 
to a court for the abatement of an 
inequitable tax may be invoked in 
respect of a cause of action accruing 
before its passage, as it merely chang- 
es the mode of judicial procedure to 
enforce a right without affecting the 
right itself. In re Wolfeborough Sav. 
Bank, 39 A. 522, 69 N.H. 84. 

9. Amoskeag Mfg. Co. v. Manches- 
ter, 46 A. 470, 70 N.H. 200. 

[a] Inequity does not arise bhe- 
cause appraisal of taxpayer’s estate 
is dissimilar to that of other taxpay- 
ers in the same business or owning 
the same kind of property. Amos- 
keag Mfg. Co. v. Manchester, 46 A. 
470, 70 N.H. 200. 

10. Carroll v. Alsup, 64 S.W. 193, 
107 Tenn. 257. 

[a] His right to relief being to 
have the assessments of the other 
property raised. Carroll v. Alsup, 64 
S.W. 198, 107 Tenn. 257. 

11. Cumberland County Power & 
Light Co. y. Inhabitants of Town of 
Hiram, 131 A. 594, 125 Me. 138. 

[a] Equalization among taxpayers 
depending upon failure to assess oth- 
er property.—A taxpayer whose prop- 
erty alone is taxed at one hundred 
per cent of its true value is entitled 
to have his assessment reduced to the 


which others are taxed.1! 
states that the remedy by a petition for abatement 
is exclusive as to any error in the assessment cor- 
rectible on appeal,!? the determining question being 
whether the taxpayer is unlawfully or unjustly taxed 
as between him and the other taxpayers; if he is, 
the error is correctible on appeal, if not, the error 
is one common to all and abatement ig not his rem- 
edy;'® in other jurisdictions this remedy is held to 
be the only proper one for excessive valuation or 


Illegality of assessment or tax. 
tions this remedy of tax abatement is not proper 
where the assessment is void,1> being available only 
to eases of overvaluation;1® however, elsewhere the 
remedy is held to be a proper one where the assess- 
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It is the rule in some, 


In some jurisdic- 


percentage of that value at which 
others are taxed, even though this de- 
parts from statutory requirements, 
and thus a “just value,” as required 
by the constitution, shall be assessed, 
in the absence of a showing that oth- 
er taxes were assessed on less than 
just value. Cumberland County Pow- 
er & Light Co. v. Inhabitants of 
Ai of Hiram, 131 A. 594, 125 Me. 


12. Bretton Woods Co. v. Carroll, 
151 A. 705, 84 N.H. 428; Nottingham 
v. Newmarket Mfg. Co., 151 A. 709, 


84 N.H. 419; City of Keene v. Che- 
shire County, 106 A. 486, 79 N.H. 198; 
Edes v. Boardman, 58 N.H. 580. See 
also In re Briggs, 29 N.H. 547 (hold- 
ing the court of common pleas to have 
the power to abate taxes for any 
eause which would justify an abate- 
ment by the selectmen). 

[a] Taxpayer having remedy by 
petition for abatement, where assess- 
ed for more taxes than he is legally 
required to pay, cannot question the 
validity of an assessment in any col- 
lateral proceeding. City of Keene v. 
Theo County, 106 A. 486, 79 N.H. 


13. Bretton Woods Co. v. Carroll, 
151 A. 705, 84 N.H. 428. 

[a] Only issue is whether peti- 
tioner’s tax is greater than it should 
be.—Page v. City of Portsmouth, 83 
AS 97, 76 Nie 372. 

[b] “Good cause” for abatement.— 
Tax abatement appeal, on the ground 
that appropriations by a town were 
for unauthorized purposes, held not to 
state “good cause” required by stat- 
ute, in an abatement proceeding, and 
hence properly dismissed because 
wrong remedy. Bretton Woods (Co. v. 
Carroll, 151 A. 705, 84 N.H. 428. 

14. Central Nat. Bank y. City of 
Lynn, 156 N.E. 42, 259 Mass. 1; Sulli- 
van vy. Town of Ashfield, (Mass.) 116 


N.E. 565; Sears v. Vary, 94 N.E. 467, 
208 Mass. 208. 
[a] Sole and _ sufficient remedy 


where there is property subject to 
taxation and the essential ground for 
complaint is excessive valuation or 
excessive tax is by petition for abate- 
ment. Central Nat. Bank y. City of 
Lynn, 156 N.E. 42, 259 Mass. 1. 

[b] Summary remedy by appli- 
cation for order to show cause why 
assessors should not correct assess- 
ment roll is when exercised, exclu- 
sive. In re Syracuse University, 209 
N.Y.S. 329, 124 Misc. 788. 

[c] Nonresident owner is not con~ 
fined to abatement of taxes for relief 
where property is overvalued. Port- 
land Terminal Co. vy. City of Portland, 
151 A, 460, 129 Me. 264. 

15. Talbot v. Inhabitants of Wes- 
ley, 100 A. 937, 116 Me. 208. 

16. Talbot v. Inhabitants of Wes- 
ley, supra; Penobscot Chemical Fibre 
Co. v. Inhabitants of Bradley, 59 A. 
83, 99 Me. 263; Bretton Woods Co. v. 
Carroll, 151 A. 705, 84 N.H. 428; Page 
v. Portsmouth, 83 A. 97, 76 N.H. 372. 
But see Rockingham Ten Cent Savy- 
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ement or the tax itself is illegal.17 

Irregularities. Where the sum fixed by the asses- 
sors is fair, the court will not reduce it simply be- 
cause such just conclusion was reached in an irreg- 
ular manner,!® and, of course, a whole tax will not 
be abated because of the inclusion, in the assess- 
ment, of a small amount of property not liable to 
taxation;!® however, if the taxpayer is prejudiced 
by an irregularity he may have the resulting as- 
sessment corrected,?° and if he shows that all or 
a substantial part of the property assessed is ex- 
empt, he may obtain a proportionate abatement.?* 

Overvaluation and discrimination. A court may 
not disturb a valuation unless the assessment is the 
result of a rule of valuation designed to operate un- 
equally,?? that is, unless it is due to fraud, arbitrari- 
ness, or some conduct amounting to fraud on the 
part of the assessing officers.2* However, the rem- 
edy does lie for overvaluation,?* as where the as- 
sessed value exceeded the actual value at all times,”® 
or where the value of the property as assessed or 
equalized is so grossly in excess of the actual value 
as to constitute constructive fraud.?® However, 
unless the disparity is gross, it will not be held to 
amount to constructive fraud;?* indeed, it is the 
rule in some jurisdictions that a palpable overval- 
uation alone is not sufficient to show constructive 
fraud; in addition there must be a showing of a 
lack of uniformity when the property assessed is 
compared with other like property similarly situ- 


ings Bank y. Portsmouth, 52 N.H. 17 
(holding that the remedy of abate- 
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grounds of discrimination. 
Portland, Cement Co. v. 


c 
"e 
‘ 


[§§ 1134-1135 


ated.28 An overvaluation in an assessment will not 
entail its entire nullity, but .will only annul the 
patt in excess of the legal limit.*® Moreover, an 
overvaluation of some classes of property of a tax- 
payer, if it be offset or neutralized by the under- 
valuation of other property in the single assessment, 
does not entitle him to an abatement;?° however, 
the owner of several parcels of real estate, one par- 
cel of which is excessively assessed, will have a right 
to an abatement for it, even though the other dis- 
tinct parcels, are assessed at less than their proper 
valuation.’ But where the question is whether an 
assessment of a parcel of real estate, including both 
land and the structures thereon, is excessive, the 
component parts on which that single assessment 
is laid, each are open to inquiry and revision by the 
court to determine the excessiveness of such assess- 
ment.*? 

Correction upward at instance of state. Under 
statutes so providing*® if those representing the com- 
monwealth think a particular assessment is too low 
they have the right to apply to the designated court 
to have such assessment corrected so as to show a 
proper assessment.?+ 

[§ 1135] b. Conditions Precedent. While it is 
incumbent on one seeking statutory relief for a re- 
duction of an assessment to proceed strictly in ac- 
cordance with the statute,?*> and thus fully to comply, 
with all conditions precedent,*® yet, if nothing in 
the statute inhibits it, the statutory requirements 


Lehigh 


[a] Where company’s merchandise 
Common- 


at no time during the year equaled 


ment was not confined to cases of 
overvaluation but applied to cases of 
total invalidity as well under the pro- 
visions of Gen. St. c 53 § 10). 

[a] True issue is petitioner’s tax 
liability, not validity of appropriation 
made by the town and included in the 
assessment. Bretton Woods Co. v. 
Carroll, 151 A. 705, 84 N.H. 428. 

17. Marston v. Elliot, 70 So. 519, 
138 La. 574; Trustees of Thayer Acad- 
emy v. Board of Assessors of Brain- 
tree, 122 N.E. 410, 282. Mass. 402; 
Welch v. City of Boston, 97 N.E. 893, 
211 Mass. 178. 

[a] It is appropriate proceeding 
to which the aggrieved taxpayer can 
resort for the settlement of the va- 
lidity'of the whole or any portion of 
the tax. Trustees of Thayer Acade- 
my v. Board of Assessors of Brain- 
tree, 122 N.E. 410, 232 Mass. 402. 


18. Shaw v. Watson, 92 So. 875, 
151 La. 893; Tragar v. Clayton, McG. 
(La.) 228; Bridgewater Mfg. Co. v. 


Funkhouser, 79 S.E. 1074, 115 Va. 476. 

19. Cocheco Mfg. Co. v. Strafford, 
51 N.H. 455. 

20. See case infra this note. 

[a] Correction of errors resulting 
from improper inquiry.—-If any error 
to prejudice of trustee was commit- 
ted when the commissioner of reve- 
nue assessed a trust fund on infor- 
mation from the examiner of records 
instead of on inquiry of the taxpay- 
er the assessment being to the trus- 
tee at the residence of life tenant, 
such trustee had opportunity to have 
error corrected by the circuit court. 
Wise v. Commonwealth, 95 S.E. 632, 
122 Va. 693 [cert den 39 S.Ct. 287, 248 
U.S. 582, 63 L.Ed. 432]. , 

21. Milford Water Co. vy. Hopkin- 
ton, 78 N.E. 451, 192 Mass. 491; All 
Saints Parish v. Brookline, 59 N.E. 
1008, 178 Mass. 404, 52 L.R.A. 778. 

22. Collins v. King County, 141 P. 
305, 80 Wash. 251. 

[a] Material, systematic, and in- 
tentional discrimination in tax as- 
sessment is necessary to warrant a 
reduction of an assessment on the 


wealth, 135 S.E. 669, 146 Va. 146. 

[b] Where assessors valued land 
and dam of petitioner by the same 
method as was done with all other 
property in the district, there was 
no intentional and systematic under- 
valuation of other property, leaving 
the petitioner to pay. a tax on the full 
just value. Cumberland County Pow- 
er & Light Co. v. Inhabitants of Town 
of Hiram, 131 A. 594, 125 Me. 138. 

Court cannot make assessment see 
infra § 1142 text and note 62. 

23. Collins vy. King County, 141 P. 
305, 80 Wash. 251; Simpson Logging 
Co. v. Chehalis County, 141 P. 344, 80 
Wash, 245. 

[a] Not sufficient disparity.— 
Where an owner alleges that the val- 
ue of his property does not exceed 
thirty thousand dollars, while the as- 
sessor has fixed the value of thirty- 
three thousand seven hundred and 
twelve dollars, there is no such dis- 
parity as to show fraud of the asses- 
sor essential to a reduction of the 
assessment. Collins v. King County, 
141 P. 305, 80 Wash. 251. 

24. La.—Constantin Refining Co. v. 
Day, 85 So. 613, 147 La. 628. 

Me.—Penobscot Chemical Fibre Co. 
v. Inhabitants of Bradley, 59 A. 83, 99 
Me. 263. 

Mass.—Sullivan y. Boston, 84 N.E. 
443,198 Mass. 119. 

N.H.—Manchester Mills vy. Man- 
chester, 57-N.H. 309; Rockingham 
Ten Cent Savings Bank v. Ports- 
mouth, 52 N.H. 3 

Wash.—Inland Empire Land Co. vy. 
reno County, 245 P. 14, 188 Wash. 

[a]. Exceeding actual cash value. 
—Without showing discrimination or 
inequality, an owner has no right to 
nave a tax assessment reduced un- 
less he can show the valuation exceeds 
the actual cash value. Comegys vy. 
Louisiana Tax Commission, 130 So. 
654, 15 La.App. 171. 

_ 25. Peden Iron & Steel Co. vy. Lou- 
isiana Tax Commission, 111 So. 614, 
163 La. 102. $ 


the assessment, the company is enti- 
tled to have the assessment reduced, 
under the constitution. Peden Iron & 
Stee] Co. vy. Louisiana Tax Commis- 
Sion, 111 So. 614, 163 La. 102. 

26. Inland Empire Land Co. v. 
Grant County, 245 P. 14, 138 Wash. 
439; Grays Harbor Lumber Co. v. 
Grays Harbor County, 211 P. 270, 122 
Wash. 625; Simpson Logging Co. v. 
Chehalis County, 141 P. 344, 80 Wash. 
245; Case v. San Juan County, 109 P. 
809, 59 Wash. 222. 

27. Wiley v. Spokane County, 
(Wash.) 293 P. 279; Northwestern 
Lumber Co. v. Grays Harbor County, 
224 P. 681, 129 Wash. 250. 

28. Kinnear v. King County, 213 P. 
472, 124 Wash. 102 [aff 221 P. 340, 
127 Wash. 701]. 

[a]. “To hold otherwise would 
transfer to the courts, already bur- 
dened with litigation, the duties of 
the assessor and the board of equali- 
zation, the officials under the laws of 
this state authorized to determine the 
assessed valuation of property for the 
purposes of taxation.” Kinnear vy. 
King County, 213" Po - 472.474" 124 
yoga 102 [aff 221 P. 340, 127 Wash. 


29. Constantin Refining Co. y. Day, 
85 So. 613, 147 La. 623. 

30. Comegys v. Louisiana Tax 
Commission, 130 So. 654, 15 La.App. 
171; Connecticut Valley Lumber Co. 
v. Monroe, 52 A, 940, 71 N.H. 473; 
Amoskeag Mfg. .Co._v. Manchester, 
46 A. 470, 70 N.H. 200. 

81. Boston & A. R. R. v. City of 
Boston, (Mass.) 175 N.E. 740; Massa- 
chusetts General Hospital v. Inhabit- 
ants, of .Belmont, 181 N.E. 72, 238 
Mass. 396. 

Massachusetts General Hospi- 
tal v. Inhabitants of Belmont, supra. 
See Va. Code (1919) § 2248; 

‘ Carolina Cotton & Woolen 
Mills Co. v. Commonwealth, 121 S.R. 
65, 188 Va. 71. 

35. Commonwealth vy. Columbian 
Paper Co., 130 S.E. 421, 143 Va. 332. 

36. See cases infra this section.* 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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may be dispensed with by agreement of the parties.?* 


Under a statutory provision requiring, as a condition 
precedent to an abatement suit, that the taxpayer 
answer all proper inquiries by the assessors as to 
the nature, situation, and valuation of his taxable 


property the assessors need not use any precise for-. 


mula or employ any language other than that which 
will acquaint such taxpayer with the nature and 
purpose of their inquiry.*§ 

Exhaustion of remedies below. Subject to the 
rule requiring the exhaustion of administrative rem- 
edies for appeal and review of tax assessments in 
the first instanee,*® complainant must, as a condi- 
tion precedent to his being entitled to maintain an 
action of this kind in the proper court, have ex- 
hausted his remedy of appeal or review before the 
proper administrative tribunal,?® unless, of course, 
such board or officer has refused him an opportunity 
to be heard,*? or has, by its fraud, induced him to 
rely upon its representation that it would not. in- 
crease the assessment,** or unless he has been pre- 
vented from appearing before it by accident or mis- 
take without fault on his own part.‘* Moreover, 
where such board has declared that a certain assess- 
ment would not be reduced, and an application to it 
for such reduction would have been an idle ceremony, 
such application is not prerequisite to a suit,** and 
likewise, where the taxpayer did not offer such board 
evidence of the overvaluation claimed in its petition, 
a dispute over a point of law rendering such evi- 
dence futile, the right of action is not thereby de- 
feated.t° And where the relief sought is based in 
part on facts not appearing on the record of a board 
of equalization, a suit to void an increase by such 
board and return the valuation to that set before the 
inerease, is maintainable notwithstanding a remedy 
at law by writ of review.*® 


37. Commonwealth y. Columbian 
Paper Co., supra. 
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N.E. 410, 232 Mass. 402; 
City of Worcester, 
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Payment of tax. Whether complainant is also 
obliged to pay or tender so mvch of the tax as he 
admits to be just depends, of course, on the local 
statute.*7 Thus under some statutes the payment 
of the tax is held to be a bar to a petition for its 
reduction,*® while in other jurisdictions such pay- 
ment of a tax improperly assessed does not estop 
a taxpayer from claiming’ an abatement,*® and even 
a voluntary payment of the tax, where it has had 
no effect on inducing the subdivision of the state 
receiving it to pay or withhold the full amount of 
its state taxes, does not estop the taxpayer from 
claiming an abatement.°® Under other statutes, in 
a suit to secure an abatement, the taxpayer not. only 
may,’* but must,>* show that the tax assessed has 
been paid, the payment by a person other than the 
property owner being sufficient, if authorized by the 
owner.°? However, where no date for the payment 
is provided, the tax need not be paid before the 
filing of the complaint for abatement, provided it 
is paid before the hearing thereon.®°* Under some 
statutes it is required that the valid portion of the 
tax must be paid or tendered,®® but under others 
tender is held not to be necessary.®® However, as- 
suming’ a tender of the proper amount to be neces- 
sary, where an owner takes a list describing the 
property, with the claimed values thereof, and a 
blank check, and requests the treasurer to caleulate 
the tax, based on such a valuation, the treasurer 
replying that he will not accept. such valuation, the 
tender is sufficient.57 © 

Inventory, list, or return.°® The filing of a veri- 
fied return, inventory, or list of taxable property, 
when notified to do so, is generally considered to be 
a condition precedent to an action for the reduction 
of a tax assessment,°® provided, of course, that such 


es were paid without protest would 
affect only the costs. Inland Empire 


Powers v. 


38. Powell v. City of Old Town, 
81 A. 1068, 108 Me. 532. 

39. See supra § 1005. 

40. La.—Marston vy. Elliott, 70 So. 
519, 188 La. 574; Liquidating Com’rs 
of New Orleans Warehouse Co. v. 
Marrero, 30 So. 305, 106 La. 130; Lou- 
isiana Brewing Co. v. Bd. of Asses- 
sors, 6 So. 823, 41 La.Ann. 565; Shat- 
tuck v. New Orleans, 1 So. 411, 39 La. 
Ann. 206. 

Me.-—Holton v. Bangor, 23 Me. 264. 

Mass.—Central Nat. Bank v. City 
of Lynn, 156 N.E. 42, 259 Mass. 1. 

Porto Rico.—Guerra v. Treasurer, 
8 Porto Rico 280. : 

PY gab eran eben, a Hlonee Coun- 

, 65 P. 553, 25 ash. he 
pat Melvin v. Weare, 56 N.H. 436. 

42. Citizens’ Nat. Bank v. Colum- 
bia County, 63 P. 209, 23 Wash. 441. 

43. Trust & Guaranty Co. v. Ports- 
mouth, 59 N.H. 33. 

44,. Bean & Symonds Co. v. Town 
of Jaffrey, 117 A. 12, 80 N.H. 343. 

45. Arlington Mills v.. Town of 
Salem, 140 A. 163, 83 N.H. 148. 

46. Weyerhaeuser Timber Co. v. 
Pierce County, 233 P. 922, 133 Wash. 
35d. ‘ 

[a] Because review proceedings 
contemplate a review in the courts on 
the record of the proceedings in the 
inferior tribunal. Weyerhaeuser 
Timber Co. v. Pierce County, 233 P. 
922, vk Wie: $56, Ener 

47. ee statutory pro F 

48. Taylor v. Guelph, 41 Ont.L, 33. 

49. Trustees of Thayer Academy Vv. 
Board of Assessors of Braintree, 122 
N.E. 410, 232 Mass. 402; Weeks v. 
Gilmanton, 60 N.H. 500. 

50. Manchester Mills v. Manches- 
ter, 57 N.H. 309. 

51. Trustees of Thayer Academy v. 
Board of Assessors of Braintree, 122 


97° N-E 95,- 210 
Mass. 47. 


[a] Where tax has been paid even 
without protest, a petition to abate 
will lie. Trustees of Thayer Acade- 
my y. Board of Assessors of Brain- 
tree, 122 N.E. 410, 232 Mass, 402. 

52. Hamilton Mfg. Co. v. City of 
Lowell, (Mass.) 175 N.E. 73, 74 A.L.R. 
1213; Commonwealth Inv. Co. v. 
Town of Brookline, (Mass.) 167 N.E. 
227. 

[a] Statute is mandatory in this 
respect.—Commonwealth Inv. Co. v. 
Town of Brookline, (Mass.) 167 N.E. 
227. 

‘Lb] Redemption not payment.—A 
taxpayer, permitting property to be 
sold for taxes and bought in by the 
town, could not receive reimburse- 
ment for excessive assessment by 
virtue of his redemption from sale, 
since redemption was not “payment” 
of the tax. Commonwealth Inv. Co. v. 
Town of Brookline, (Mass.) 167 N.E. 
227.4 

53. Hamilton Mfg. Co. v. City of 
Lowell, (Mass.) 175 N.E. 73, 74 A.L.R. 
1213. 

54, Hamilton Mfg. Co. v. City of 
Lowell, supra. 

55. Tampa v. Mugge, 23 So. 489, 
40 Fla. 326; Grimmell v. Des Moines, 
10 N.W. 330, 57 Iowa 144; Bradley v. 
Lincoln County, 18 N.W. 732, 60 Wis. 
als 

56. Pettigrew v. Moody County, 96 
N.W. 94, 17 S.D. 275. 

57. Inland Empire Land Co. v. 
Grant County, 245 P. 14, 188 Wash. 


439. 

[a] Lack of tender affecting costs. 
—In an action to reduce taxes, where 
the complaint alleged readiness and 
ability to pay taxes on values fixed by 
the court, lack of previous tender 
for the year wherein part of the tax- 


Land Co. vy. Grant County, 245 P. 14, 
138 Wash. 439. } 

Costs in ahatement suit generally 
see infra § 1143. 

58. Necessity and content of in- 
ventory, list, or return generally see 
supra §§ 763-771. 

59. La.—Bowman-Hicks Lumber 
Co. v.' Cole, 91 So, 744, 151 La. 303; 
Constantin Refining Co. v. Day, 85 So. 
6138, 147 La..623; Marston v. Elliott, 
70 So. 519, 188. La. 574; Crowell & 
Spencer Lumber Co. v. Lafleur, 69 So. 
170, 137 La. 772; Bertron, Griscom & 
Jenks vy. City of New Orleans, 59 So. 
19, 131 La. 73; Travelers’ Ins. Co. v. 
Bd. of Assessors, 47 So. 439, 122 La. 
129, 24 L.R.A.N.S. 388. 

Me.—Powell y. City of Old Town, 
81 A. 1068, 108 Me. 532. 

Mass.—Boston & A. R. R. v. City of 
Boston, 175 N.H. 740; Dexter v. City 
of Beverly, 143 N.E. 904, 249 Mass. 
167; McMillan v. City of Gloucester, 
138 N.H. 718, 244 Mass. 150; Bartlett 
v. Tufts, 134 N.E. 630, 241 Mass. 96; 
Parsons vy. Inhabitants of Town of 
Lenox, 117 N.E. 197, 228 Mass. 231; 
Sears v. Town of Nahant, 109 N.E. 
370, 221 Mass. 487 [error dism 39 S. 
Ct. 133, 248 U.S. 542, 63 L.Ed. 412 
mem]; Boston Rubber Shoe Co. v. 
City of Malden, 104 N.E. 478, 216 
Mass. 508; Amherst College v. Am- 
herst Assessors, 79 N.H. 248, 192 
Mass. 168; Otis Co. v. Ware, 8 Gray 
509; Winnisimmet Co. v. Chelsea As- 
sessors, 6 Cush. 477 (last two of 
which apply to a corporation). 

N.H.—Bean & Symonds Co. v. Town 
of Jaffrey, 117 A. 12," 80 N°. 3435 
Bartlett v. Town of New Boston, 93 
A. 796, 77 N.H. 476, Ann.Cas.1917B 
777; Parsons v. Durham, 47 A. 600, 
70 N.H. 44; Amoskeag Mfg. Co. v. 
Manchester, 46 A. 470, 70 N.H. 200. 
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return or list complies with statutory requirements.®° 
It is the rule in some jurisdictions that a failure to 
file this list, for any reason whatsoever, will work an 
estoppel against complainant,*! the estoppel applying 
to the correctness of the assessment, not its valid- 
ity ;°2 elsewhere it is held that a failure to file the 
list,®2 or a delay in its seasonable filing,®+ may be 
Similarly, in some ju- 
risdictions the omission of taxable property from the 


excused for reasonable cause. 


R.I.—Bishop v. Tax Assessors of 
Nae of Newport, 133 A. 342, 47 R.I. 

51. 

W.Va.—Hannis Distilling Co. v. 
Berkeley County Court, 71 S.E. 576, 
69 W.Va. 426. 

[a] Failure to swear to tax as- 
sessment return bars an action to 
correct the assessment. Crowell & 
Spencer Lumber Co. v. Lafleur, 69 So. 
U0, ota 772. 

[b] Assessors cannot waive list.— 
Winnisimmet Co. v. Chelsea _Asses- 
sors, 6 Cush. (Mass.) 477; Parsons 
v. Durham, 47 A. 600, 70 N.H. 44. 

[c] Taxpayer is estopped to com- 
plain of an assessment against him 
for money at interest, under the pro- 
visions of the statute, where he per- 
emptorily refused to make any state- 
ment concerning such moneys, al- 
though, through owing debts in ex- 
cess of such investments; he was not 
taxable. Powell v. City of Old Town, 
81 A. 1068, 108 Me. 532. 

[d] Taxpayer who has filed stat- 
utory list of personalty, but not real- 
ty, although required to do so by the 
assessors, may seek abatement of a 
tax on personalty. Boston & A. R. R. 
SON ad of Boston, (Mass.) 175 N.E. 
740. 

[e] Persons not precluded from 
abatement suit for failure to file list. 
—(1) Taxpayer, having no personal 
property, and not being required by 
assessors to list taxable realty. Bos- 
ton & A. R. R. v. City of Boston, 
(Mass.) 175 N.E. 740. (2) Nonresi- 
dents (Portland Terminal Co. y. City 
of Portland, 151 A. 460, 129 Me. 264) 
(3) or foreign corporations (John P. 
Squire & Co. v. City of Portland, 76 
A. 679, 106 Me. 234, 30 L.R.A.N.S. 576, 
20 Ann.Cas. 603). (4) As regards a 
railroad’s right to abatement of tax- 
es without having filed a list of tax- 
able property with the assessors, land 
of the railroad is subject to the laws 
governing taxation of “nonresident 
land.” Portland Terminal Co. y. City 
of Portland, supra. 

{f] Corporation as matter of law 
has no polls, a list of which is pre- 
requisite to tax abatement. Boston 
& A. R. R. v. City of Boston, (Mass.) 
175 N.E. 740. 

[g] Capacity in which filing made. 
—A list filed by the same persons, 
who were executors, in their capaci- 
ties as trustees, is not good, there be- 
ing a clear distinction between the 
status of the two, and as executors 
they refused to file such list, hence 
there could be no abatement of a tax 
against them as executors. Sears v. 
Town of Nahant, 109 N.E. 370, 221 
Mass. 437 [error dism 39 S.Ct. 133, 
248 U.S. 542, 63 L.Ed. 412 mem]. 

{h] Court’s jurisdiction in absence 
of list.—Under Rev. L. c 12 §§ 74, 77, 
giving the right to appeal to the coun- 
ty commissioners to have an exces- 
sive tax abated, on condition that the 
taxpayer’s list be handed in to the 
assessors in time, or that the asses- 
sors or commissioners find that there 
was good excuse for the delay, and a 
further provision, giving an appeal 
to the superior court on the same con- 
dition, the superior court has simply 
the same jurisdiction to abate a tax, 
where the lists were not handed in in 
time, as the county commissioners. 
Sears’ Ex’rs v. Inhabitants of Town 
of Nahant, 91 N.E. 913, 205 Mass. 558. 

[i] Person to file list.—A vendor, 
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if the owner of property on assess- 
ment day, is a “taxpayer,” and the 
only person to file a list of taxable 
property as a basis for abatement pro- 
ceedings. Hamilton Mfg. Co. v. City 
of Lowell, (Mass.) 175 N.E. 73, 74 A. 
LaR. 1208) 

[j] Dist not required.—Under the 
abatement statutes, a corporation, the 
valuation of whose property as fixed 
by the tax commissioner is less than 
that fixed by the local assessors, may 
appeal from the assessors’ refusal to 
abate the tax to the superior court, 
and is not limited to an appeal to the 
county commissioners, although it did 
not file a list of its property. The 
corporation is enabled to obtain a val- 
uation from the court, not because it 
has put itself in a position, by hav- 
ing filed a list, where it can enforce 
a right—but because a different offi- 
cer of another branch of the state has 
affected its interests in making a new 
valuation. Essex Co. v. City of Law- 
rence, 100 N.E. 1016, 214 Mass. 79. 

60. See cases infra this note. 

[a] Form not necessary.—A list 
of a corporation’s taxable realty re- 
quired as a prerequisite to tax abate- 
ment need not be on the form pre- 
scribed by the commissioner of cor- 
porations and taxation. Boston & A. 
R. R. v. City of Boston, (Mass.) 175 
N.E. 740. 

{b] List, return, or inventory held 
sufficient.—Boston & A. R. R. v. City 
of Boston, (Mass.) 175 N.E. 740; 
Tremont & Suffolk Mills v. City of 
Lowell, (Mass.) 170 N.E. 819; Na- 
tional Bank of Commerce v. New Bed- 
ford, 29 N.E. 532, 155 Mass. 312. 

[c] List, return, or inventory held 
insufficient.—W innisimmet Co. Vv. 
Gane Assessors, 6 Cush. (Mass.) 

[d] Spindle held proper unit for 
measuring the capacity of a mill, in 
filing a list of taxable property, under 
Gen. L. c 59 §§ 29, 61. Tremont & 
Suffolk Mills v. City of Lowell, 
(Mass.) 170 N.E. 819. 

[e] Waiver of objection to suffi- 
ciency.—An objection to the sufficien- 
cy of a description of real estate in 
an inventory is regarded as waived 
when made for the first time in court, 
not being made before the referee. 
Amoskeag Mfg. Co. v. Manchester, 46 
A. 470, 70 N.H. 200. 

61. Millsaps v. Traylor, 55 So. 677, 
128 La. 1068. 

62. Louisiana Long Leaf Lumber 
Co. v. Vines, 90 So. 660, 150 La. 311. 

63. Edwards Mfg. Co. v. Farrington, 
66 A. 309, 102 Me. 140; Atlantic Mari- 
time Co. v. City of Gloucester, 101 N. 
E. 972, 214 Mass. 348; Bean & Sy- 
monds Co. v. Town of Jaffrey, 117 A. 
12, 80 N.H. 343; Kerby v. Town of 
Charlestown, 99 A. 835, 78 N.H. 301, 
L.R.A.1917D 785. 

[a] In order to justify failure to 
furnish assessor with lst of taxable 
property at the time appointed, as re- 
quired by statute, the applicant for 
abatement must show that he was 
unable to offer it at the time appoint- 
ed; and the fact that the applicant 
in good faith supposed himself to be 
a nonresident, and had been go re- 
garded by the assessors for a series 
of years, does not justify his omis- 
sion to furnish such list, if in fact 
he was a resident and liable to tax- 
tion as much. Edwards Mfg. Co. v. 
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list will estop the taxpayer from an action for abate- 
ment,®> while in others the right to sue is not lost 
where the omission is innocently or unintentionally 
made and the list is filed in good faith;°* further- 
more, the failure in good faith of a taxpayer to in- 
clude real estate in his list will not deprive him of 
the right to seek an abatement of the assessment on 
the personal property listed.°* 1 
sion in the list of property which is not taxable will 


Of course, the inclu- 


Farrington, 66 A. 309, 102 Me. 140. 

[b] Accident or mistake.—If the 
failure to a taxpayer to file an in- 
ventory was due to accident or mis- 
take, such failure to comply with the 
statutory requirement is not a bar to 
the maintenance of a petition to abate 
the tax. Bean & Symonds Co. v. 
Town of Jaffrey, 117 A. 12, 80 N.H. 
343. 

[c] Subsequent refusal of court to 
abate the tax upon another ground 
is, of course, not a good cause for 
failure to file the list. Atlantic Mari- 
time Co. v. City of Gloucester, 101 N. 
E. 972, 214 Mass. 348. 

[ad] Where executors knew that 
assessors would hold them liable to a 
tax, and no intimation was given that 
they need not file a list, there was 
no good cause for their failure to file 
a list. Sears v. Town of Nahant, 109 
N.E. 370, 221 Mass. 437 [error dism 
39 S.Ct. 133, 248 U.S. 542, 63 L.Ed. 
412 mem]. 

64. Dexter v. City of Beverly, 143 
N.E. 904, 249 Mass. 167; McMillan v. 
City of Gloucester, 138 N.E. 718, 244 
Mass. 150. 

fal Absence from country of one 
residing in Africa, and not in the 
Tnited States for several years, and 
having no personal knowledge of the 
requirement that a list of property be 
filed with the assessors, will warrant 
a finding that she had sufficient ex- 
cuse for delay in filing the list. Mce- 
Millan y. City of G'oucester, 138 N. 
E. 718, 244 Mass. 150. 

[b] Petitioner’s ignorance of the 
requirement is no excuse, nor could 
the assessors waive it after expiration 
of the time by conversation with com- 
plainant, stating that the list would 
then be received. Parsons vy. Inhabit- 
ants of Town of Lenox, 117 N.E. 197, 
228 Mass. 231. 

65. Bowman-Hicks Lumber Co. v. 
Cole, 91 So. 744, 151 La. 302. See al- 
so U. S. Fidelity & Guaranty Co. v. 
Board of Assessors, 47 So. 442, 122 
La. 139 (holding, despite the provi- 
sion of a statute providing that a 
taxpayer was estopped to demand a 
reduction where he “for any cause 
failed or refused to make return of 
his property to the assessor,” where 
the petitioner in his return stated 
that he had no credits in the state, the 
decisions of the highest court of the 
state having theretofore been, and at 
that time being, to the effect that 
Such credits were not taxable, he will 
not be penalized for following such 
rule which was changed by the su- 
preme court after his return’ was 
filed). 

66. Taber Mill v. Abrams, 158 N. 
E. 667, 261 Mass. 432; Trustees of 
Thayer Academy v. Board of Assés- 
sors of Braintree, 122 N.E. 410, 232 
Mass. 402; Blackstone Mfg. Co. v. 
B'ackstone, 85 N.E. 880, 200 Mass. 82, 
18 L.R.a.N.S. 755; Wright v. City of 
Lowell, 44 N.H. 249, 166 Mass. 298; 
Amoskeag Mfg. Co. v. Manchester, 70 
N.H. 200, 46 A. 470. 

[a] Technical objection to inven- 
tories as enumerating property of 
plaintiff's treasurer is obviated by a 
finding that the inventories were filed 
in good faith. Arlington Mills v. 
ae of Salem, 140 A. 163, 83 N.H. 

67. Taber Mill v. Abrams, 158 N.E. 
667, 261 Mass. 432. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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not bar an abatement.®* In some jurisdictions it is 


required that national banks file verified statements . 


of the names of stockholders as a condition precedent 
to an abatement proceeding,*® and such condition, 
being for the benefit of the public rather than for 
the assessors, cannot be waived by the latter.7° 

[§ 1136] ec. Time To Sue; Limitations and 
Laches.‘t These actions may not be begun after 
the expiration of the time limited by statute,7? 
even though the assessments are grossly excessive? 
and conditions precedent have been complied with.*+ 
However, if a delay in bringing the proceeding is due 
to the act of the assessor, complainant is not pre- 
cluded from bringing such a suit beyond the time 
limited.7° The statutory limitation cannot be stayed 
by agreements between assessors and collectors with 
tax debtors to await the result of pending suits.7° 
Under some statutes, if an improper tax is adjustable 


68 Sears v. Town of Nahant, 109 
N.E. 370, 221 Mass. 437 [error dism 
39 S.Ct. 133, 218 U.S. 542, 63 L.Ed. 
412 mem]. i 

69. Central Nat. Bank v. City of 
Lynn, 156 N.E. 42, 259 Mass. 1. 

70. Central Nat. Bank v. City of 
Lynn, supra. 

71. Time to appeal in appeals 
from assessors to judicial tribunal 


806. 
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exceptions allowed by statute for a 
readjustment of the assessment with- 
in the time of its operation. 
v. Board of Assessors, 


{f] Action for reduction held not 
prescribed.—Louisiana Central Lum- 
ber Co. v. Fisher, 130 So. 45, 171 La. [a] 
210; Brown Paper Mill Co. v. Fisher, 
130 So. 44, 171 La. 206; New Orleans 
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in abatement proceedings, an action not brought un- 
til after the tax has been assessed and largely col- 
lected is not too late;7"7 and elsewhere it has been 
held that an action for the reduction of taxes for the 
past five years was not necessarily unreasonable nor 
barred by laches.*8 

[§ 1137] d. Who May Sue and Parties. A pro- 
ceeding for the reduction of an assessed valuation 
is one between the taxpayer and the state’® in which 
the taxpayer is properly designated plaintiff and the 
state defendant.°° The action generally being main- 
tainable by any person aggrieved by his assessment,** 
it may be maintained by one having color of title 
to the land assessed,*? or by the holder of the equita- 
ble title to property assessed in the name of his trus- 
tee.8* While a purchaser who assumes taxes, being 
beneficially interested, may prosecute a tax abate- 
ment proceeding in his vendor’s name,®* yet one be- 


(holding that nonresident taxpayers 
are equally entitled to relief as resi- 


State | dents). 
31 La.Ann. N.Y.—Peo..v. Wall St. Bank, 37 
Hun 525. 


Va.—Com. v. Smallwood Memorial 
Inst., 97 S.E. 805, 124 Va. 142. 3 
Corporation may maintain an 
action to reduce an assessment on the 
Shares of its capital stock without 


-during the making of such assess- 
ment, and the case is not within the 


Warehouse Co. v. Marrero, 24 So. 800, 
51 La.Ann. 343, 

[g] Nonresidents’ notice of tax.— 
Where the statute allows an appeal 
from the selectmen’s assessment to 
the court at any time within nine 
months after notice of the tax and 
provides for the giving of such notice 
to residents but not to persons who 
are not inhabitants of the state, a 
nonresident, taxed for personal prop- 
erty, may appeal at any time within 
nine monthsiafter actual notice of the 
tax. Downing v. Farmington, 38 A. 
729, 68 N.H. 187. 

{h] Double assessment.—Applica- 
tion for relief alleging double assess- 
ment of same property and that prop- 
er single tax had been paid need not 
be brought within time stipulated in 
a section of the code relating solely to 
the valuation of mineral lands, in 
view of other sections of the code 
providing that in case of double as- 
sessment the limitation of two years 
j upon the application is not applica- 
ble. Commonwealth v, Pembroke 
Limestone Works, 134 S.E. 717, 145 
Va. 476. 

73. Orient Ins. Co. v. Board of As- 
sessors, 50 So. 778, 124 La. 872 [aff 
31 S.Ct. 554, 221 U.S. 358, 55 L.Ed. 


ae 
74. Orient Ins. Co. v. Board of As- 
sessors, supra. 

75. Texas & P. Ry. Co. v. Flour- 
noy, 54 So. 475, 128 La. 71. 

[a] However, fact that notice of 
the commissioner’s refusal to abate 
taxes, given a taxpayer in the manner 
required, was not brought to the tax- 
payer’s attention in time to file a com- 
plaint, will not permit an extension. 
Whipple v. Commissioner of Corpora- 
tions and Taxation, 161 N.E. 593, 263 
Mass. 476. fe 

76. Orient Ins. Co. v. Board of As- 
sessors, 50 So. 778, 124 La. 872 [aff 31 
S.Ct. 554, 221 U.S. 358, 55 L.Ed. 769]. 


see supra § 1092: 

_72. Vernon Parish Lumber Co. v. 
Word, 128 So, 522, 170 La. 580; Ope- 
lousas-St. Landry Bank & Trust Co. 
v. Thibodaux, 126 So. 919, 169 La. 
1194; Paepcke Leicht Lumber Co. v. 
Clack, 68 So. 739, 137 La. 397;  Col- 
orado Southern, N. O. & P. R. Co. v. 
City of Crowley, 63 So. 868, 134 La. 
180; Howcott v. Smart, 63 So. 281,133 
La. 681; Orient Ins. Co. v. Board of 
Assessors, 50 So. 778, 124 La. 872 
[aff 31:°S.Ct. 554, 221 U.S. 358, 55 L.Ed. 
769]; Fitzpatrick v. Richardson, 8 La. 
A. (Orleans) 126; Larkin v. Ports- 
mouth, 59 N.H. 26; Carolina Cotton 
& Woolen Mills Co. v. Commonwealth, 
121 S.E. 65, 138 Va. 71. See Nashville 
Sav. Bank v. Nashville, 3 Tenn.Ch. 
362 (holding a statutory provision, 
that applications to reduce assess- 
ments should be made within thirty 
days after the return of the assessors 
“and never thereafter,” to be a strong 
expression of legislative opinion but 
not a mandatory provision). 

[a] Limitation statute held not to 
apply to assessments of railroads see 
Morgan’s Louisiana & T. R. & S. S.| 
Co. v. Aucoin, 73 So.'859, 140 La. 768. | 

{b] ‘Gimitation on any other reme- 
dy by analogy-—In view of the fact 
that a taxpayer has.a statutory reme- | 
dy by appeal where assessed for more | 
county taxes than he was legally re- | 
quired to pay, the supervisory power 
of the court, if it can be invoked in, 
some other form of procedure, by | 
analogy, must ordinarily be invoked | 
within the time limited for appeal. | 
City of Keene v. Cheshire County, 106, 
A. 486, 79 N.H. 198. : 

{c] Bxtraordinary relief will not 
be granted a taxpayer assessed for | 
more taxes than he should legally be 
required to pay, unless applied for 
within a reasonable time. City of 
Keene v. Cheshire County, 106 A. 486,. 
79 N.EL 198. 

[d] Notice and institution “forth- | 
with.’—The notice required by stat-) 
ute, requiring that a petition to a) 
court for abatement of a tax must be | 
prought within .six months, is actual, 
and, where a suit was instituted | 
“forthwith” upon learning of the as- 
sessment of a tax, it is not understood | 
to mean that a delay of six months 


151 A. 705, 84 N.H. 428. 

78. Inland Empire Land Co. v. 
Grant County, 245 P. 14, 138 Wash. 
439 


79. First State Bank of Bernalillo- 
v. State, 193 P. 73,-26 N.M. 401 [quot 
Cye}. 

80. First State Bank of Bernalillo 


ensued. Bean & Symonds Co. v.]|v. State, supra. i 
Town of Jaffrey, 117 A. 12, 80 N.H.| 81. La—Planters’ Crescent Qil Co. 
343. ; vy. Jefferson Parish Assessor, 6 So. 


809, 41 La.Ann. 1137. 
Mass.—Dunham y. City of Lowell, 
86 N.E. 951, 200 Mass. 468. 
N.H.—Granite State Land Co. v. 
Town of Hampton, 79 A. 25, 76 N. 
EK. 1; Dewey v. Stratford, 40 N.HEL 203 


{e] Assessment will not be redluc-. 
ed within four-year term fixed by | 
statutes for the duration of assess- | 
ment where no complaint was made 


77, Bretton Woods Co. vy. Carroll, | 


joining the stockholders as parties. 
Planters’ Crescent Oil Co. v. Jeffer- 
son Parish Assessor, 6 So. 809, 41 
La.Ann. 1137. 

[b] Dissolved corporation.—W here 
the policy of the law is that corpo- 
rations should not be dissolved until 
their taxes are paid, it does not con- 
template the abatement of taxes of a 
corporation on its dissolution. First 
State Bank of Bernalillo v. State, 196 
P. 743, 27 N.M. 78. 

[ec] National banks may petition. 
—The remedy afforded by Gen. L. ¢ 
59 §§ 59-74, as to the abatement of an 
excessive tax, is open to national 
banks as well as other taxpayers. 
Central National Bank vy. City of 
Lynn, 156 N.E. 42, 259 Mass. 1. 

“Person aggrieved,’ under a 
statute authorizing an appeal from 
the assessor’s refusal to abate a tax 
by a “person aggrieved,” is one whose 
pecuniary interests are, or may be, 
adversely affected. Hamilton Mfg. 
Co..v. City of Lowell, (Mass.) 175 N.E, 
73, 74 A.L.R. 1213; Hough y. North 
Adams, 82 N.E. 46, 196 Mass. 290. 

[e] Vendor as “person aggrieved.” 
—Although a purchaser of corporate 
property in receivership assumed tax- 
es assessed against the corporation, 
the corporation is a “person aggriey- 
ed’’ within the statute authorizing ap- 
peal from the assessors’ refusal to 
abate taxes; and the fact that the 
vendor, if compelled to pay the tax- 
es, might have a right of action 
against a purchaser who assumed the 
taxes, does not prevent the vendor 
from being a “person aggrieved” by 
the assessors’ refusal to abate the 
taxes. Hamilton Mfg. Co. v. City of 
powell: (Mass.) 175 N.E., 73, 74 A.L.R. 
1 
“Agegrieved party or person” defined 
generally see Aggrieved 2 C.J. p 973. 

Person aggricved as having righi of 
appeal see Appeal and Error §§ 493— 
497. 

82. Carpenter v. Dalton, 58 N.H. 

83. Ccemmonwealth v. Smallwood 
Memorial Institute, 97 S.E. 805, 124 
Va. 142. 

[a] Mortgagee.—In view of a stat- 
ute authorizing the payment of un- 
paid taxes by anyone having a hen by 
mortgage or otherwise, a mortgagee 
has sufficient interest in mortgaged 
property to maintain an action for the 
reduction of an_assessment thereon. 
Inland Empire Land Co. v. Douglas 
County, 270 P. 812, 149 Wash. 253. 

84. Hamilton Mfg. Co. v. City of 
Sones (Mass.) 175 _N.E. 73, 74 A.L.R. 
a é 
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coming the owner of property after it had been as- 
sessed cannot maintain an action to have the tax 
thereon abated.’> In some jurisdictions, under stat- 
utes under which bank stock is assessed against the 
individual stockholders, and not against the bank, 
an application to correct an assessment must be made 
by the stockholders,*®* since the bank, not being liable 
for the tax, except out of the stockholders’ funds, 
is not a party of interest;$7 however, in other ju- 
risdictions the bank is held to be a party in interest 
to sue for the correction of a tax on its stock.2* A 
tax, invalid because assessed against a person not 
the owner of the property, is not abated on the peti- 
tion of the owner.®® Subject to the provisions of 
the governing statute,®® the proper party defend- 
ant may be the municipal corporation,®! the commis- 
sioner of corporations,®? or the board of assessors ;°* 
although it has been held that neither the common- 
wealth®* nor the auditor of public accounts®® are 
proper parties defendant. The assessor is not a 
proper defendant in an action which is in the nature 
of an appeal from his refusal to abate a tax.®® 
Likewise a board of reviewers has been held not to 
be a necessary party in a suit for a reduction of 
the assessment.°? 

_ Estoppel. In proceedings for the abatement of 
taxes on the personalty of a decedent on the ground 
that they were improperly assessed against the ex- 
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_and exhausted his administrative appeals.” 
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ecutors after distribution, the faet that complain- 
ants gave notices to, and filed lists with, the asses- 
sors of alleged tran8fers of the property to them- 
selves as trustees does not preclude their maintain- 
ing petitions in abatement of the taxes.°* 

Intervention may be allowed to a board of equaliza- 
tion to defend itself from the charge of having acted 
illegally, as alleged in a taxpayer’s complaint, and 
to show that it acted within the scope of its au- 
thority. ; 

[§ 1188].e, Pleading—(1) In General. In ac- 
cordance with general rules! the application or peti- 
tion must allege good and sufficient grounds for the 
reduction or abatement. of the tax assessed ;? further- 
more, the court will consider only such grounds of 
objection to the assessment as are set forth in such 
application or petition,? and the cases there made 
cannot be enlarged by amendments.*. Thus the com- 
plainant must allege the fulfillment of the condi- 
tions precedent,® such as that the taxpayer made 
a return of his taxable property to the assessor,® 
And he 
should also allege the value of the land claimed to 
be erroneously assessed.’ If he desires to plead that 
an assessment of a certain area of land is illegal 


because his actual ownership is in fact substantial- . 


ly less than the amount assessed, he is bound either 
to allege that fact, or else to state its true area, so 


85. Dunham’'‘v. Lowell, 86 N.E. 951, 
200 Mass. 468. 

[a] Reason for rule.—As between 
the authority assessing the tax and 
the person assessed the latter is the 
‘person primarily liable, and the as- 
sessment is made upon him as a land- 
owner and not upon the land itself 
as such. Dunham vy. City of Lowell, 
86 N.E. 951, 200 Mass. 468. 

86. Peo. v. Wall St. Bank, 37 Hun 
(N.Y.) 525; Main Street Bank v. City 
of Richmond, 95 S.B. 386, 122 Va. 574 
(where the remedy for an abatement 
is by motion to correct the assess- 
ment); Town of Leesburg v. Loudoun 
Nat. Bank, 126 S.E. 196, 141 Va. 244. 

{a] Neither receiver of bank nor 
bank itself are aggrieved parties, nor 
do they have a standing to maintain 
an action for the reduction of an as- 
sessment on the bank’s stock, owned 
by stockholders, due to depreciation 
of the stock’s value due to frauds of 
the cashier. People v. Wall St. Bank, 
39 Hun (N.Y.) 525. 

{b] Cure of error.—Error in bring- 
ing an action to correct the assess- 
ment of capital stock, surplus, and 
undivided profits of a bank, in the 
name of the corporation instead of 
the stockholders, was cured by a con- 
sent order nunc pro tunc, whereby the 
amount of taxes ascertained to be due 
from stockholders was assessed 
against them, the court having pow- 
er, by virtue of the consent order, to 
admit stockholders as parties, City 
of Richmond v. Merchants’ Nat. Bank 
of Richmond, 98 S.E. 648, 124 Va. 522 
{rev on other grounds 41 S.Ct. 619, 
256 U.S. 635, 65 L.Ed. 1135]. 

87. Town of Leesburg v. Loudoun 
Nat. Bank, 126 S.BH. 196, 141 Va. 244. 

88. National Bank of Commerce 
v. New Bedford, 29 N.E. 532, 155 Mass, 
313. 

89. Granite State Land Co. v. Town 
of Hampton, 79 A. 25, 76 N.H. 1. 

[a] Because justice requires that 
the owner shall be taxed for the value 
of his land, his relief in such case 
being equitable. Granite State Land 
Co. v. Town of Hampton, 79 A. 25, 76 
NEE T: 

90. See statutory provisions, 

91. -U. S. Envelope Co. v. Vernon, 
44 A. 478, 72 Conn. 329; Trustees of 
Thayer Academy vy. Board of Asses- 
sors of Braintree, 122 N.E. 410, 232 


Mass. 402. 

92. See case infra this note. 

{a] Successor.—Where there is a 
change in the person holding the office 
of commissioner of corporations and 
taxation during the pendency of a 
complaint for the abatement of a tax, 
no amendment substituting his suc- 
cessor as defendant is necessary, 
since the duty to refund the abate- 
ment, if awarded, is a continuing 
duty, and exists, irrespective of the 
particular incumbent of the office. 
Raymer v. Trefry, 132 N.E. 190, 239 

New Orleans 


Mass. 410. 

93. Gay v. Ba. of 
Assessors, 34 La.Ann. 370. 

94. Thornhill Wagon Co. v. Com- 
monwealth, 131 S:B. 445, 144 Va. 194. 

95. “Thornhill Wagon Co. v. Com- 
monwealth, supra. 

[a] Statute requiring auditor to 
be defendant held without application 
to proceedings by motion to correct 
an erroneous assessment. Thornhill 
Wagon Co. v. Commonwealth, 131 S.B. 
445, 144 Va. 194, 

96. Welch v. City of Boston, 97 
N.E. 893, 211 Mass. 178. 

[a] Not proper defendant.—Trus- 
tees of Thayer Academy v. Board of 
Assessors Of Braintree, 122 N.E. 410, 
232 Mass. 402. 

97. Bowman-Hicks Lumber Co. v. 
Reid, 126 So. 232, 169 La. 905. 

98. Welch v. City of Boston, 97 N. 
EK. 893, 211 Mass. 178. 

99. Millsaps v.. Traylor, 55 So. 677, 
128 La. 1068. 

1. See Pleading 49 C.J. p 1. 

2. See cases infra this note. 

[a] Allegation of actual fraud un- 
necessary.—An actual allegation of 
fraud in a proceeding to review a tax 
valuation fixed by the equalization 
board is unnecessary where the dis- 
parity between the board’s valuation 
and the value alleged by the owner is 
so great that it amounts in legal ef- 
fect to a charge of legal or construc- 
tive fraud. Grays Harbor Lumber Co. 
v. Grays Harbor County, 211 P. 270, 
122 Wash. 625. 

[b] Arbitrariness and fraud not 
shown.—A complaint in a suit for the 
reduction of taxes which merely al- 
leges that the assessment of plain- 
tiff’s property will consume forty per 
cent of its gross rental value, while 
the assessment on other property. will 


consume but twenty-five per cent of 
the rent of the first floors of the build- 
ings thereon, does not show arbitrari- 
ness or fraud essential to relief. Col- 
lins v. King County, 141 P. 305, 80 
Wash. 251. ( 

[c] Allegations held to show that 
the laws of New York established a 
taxing situs of trusts in New York; 
and another allegation that trust. is 
administered by the District of Co- 
lumbia court under its laws is held 
not to show the taxing situs in the 
District of Columbia. Hutchins v. 
Commissioner of Corporations and 
Taxation, (Mass.) 172 N.E. 605, 71 A. 
L.R. 677. 

3. White v. Portland, 26 .A. 342, 
63 Conn. 18; Reimers v. Merrick 
County, 118 N.W. 1138, 82 Neb. 639; 
People v. Feitner, 79 N.Y.S. 309, 77 
App.Div. 428. 

4. White v. Portland, 26 A. 342, 
63 Conn. 18. ; 

Amendment for change of parties 
see infra note 13 


5. Marston v. Elliott, 70 So. 519, 


138 La. 574; Bond v. Zweigel, 264 P. 
893, 130 Okl. 1. . 

[a] Petition held demurrable.—A 
petition seeking to reduce taxes not 
yet paid, failing to show compliance 
with a statute which provides that 
the right to maintain such action de- 
pends on compliance with conditions 
precedent contained in it, fails to 
state a cause of action, hence is de- 
murrable, and the overruling of such 
a demurrer is error.- Bond v. Zweigel, 
264 P.. 8938, 130 Okl. 1. 

[b] Compliance is matter of aver- 
ment as well as of proof. Marston v. 
Elliott, 70 So. 519, 138 La. 574. 

6. Marston v. Elliott, supra. 

7. Marston v. Elliott, supra. 

8. Buhler v. Perry County, 10S. 
W.(2d) 22, 178 Ark. 82. 

[a] Failure of taxpayers to show 
separate value of particular sections, 
in proceedings by owners in severalty 
who filed separate petitions, to reduce 
the assessments for taxation, will not, 
even where the statute requires the 
assessment by section or the largest 
subdivision of a section of which the 
land is capable, preclude relief, where 
the testimony showed that the land 
wae of peruvicu ak equal value. 

uhler v. Perry County, 10 S.W.(2 
32, 178 Ark. 82. “4 bing 
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that the extent of the diserepaney might appear.° 
Moreover, a petition claiming that the petitioner 
owns no personal property at all and therefore should 
not have been assessed for any does not present 
a case of overvaluation.'° And since a prayer for 
the annulment of an entire assessment will include 
a prayer for the annulment of that part of it which 
is in fact null," therefore, although the petition, in 
an action for relief against an assessment, avers 
that the assessment is null, and there is no prayer 
specifically for a reduction of the assessment, the suit 
may nevertheless be considered as one for the re- 
duction of the assessment.*? 

Amendment. A petition on appeal to a court from 
the refusal of the assessors to abate a tax where er- 
roneously brought against the assessors of a town 
may be amended to run against the town itself.13 

[§ 1189] (2) Issues, Proof, and Variance. The 
matter in issue in a tax abatement case is whether 
petitioner’s tax is greater than it should be;!4 and 
upon the issue of value, evidence of the value of 
the property claimed to have been erroneously as- 
sessed,t® and even of property other than that in 
question,?® is ordinarily admissible. Thus 1t is er- 
ror to exclude evidence that more money was spent 
on certain improved property than such property 
was worth, resulting in a eapital loss,17 or to ex- 
elude evidence of a particular adaptability certain 
property might possess.1S However, the return of 
taxable property, made by the taxpayer, is not ad- 
missible on the question of its value.1® A corpora- 
tion. petitioning for an abatement of taxes on the 
ground that other property in the state is not ap- 
praised for taxation at its full value makes an 

9. Ponemah Mills v. Town of Lis- 
bon, 94 A. 919, 89 Conn. 433. 

[a] Where assessors listed land as 
containing one hundred seventy-five 
acres, and the owner, seeking reduc- 
tion, alleged it contained one hundred 


forty acres, more or less, in the ab- 
sence. of an allegation of the asses- 


625. 
[c] 


TAXATION 


as bearing upon the market value un- 
der those conditions, since the mar- 
ket value depended almost entirely 
upon the ability to ship by 
Grays Harbor Lumber Co. v. Grays 
Harbor County, 211 P. 270, 122 Wash: 


Corporation , is 
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issue of the true value of all of the taxable prop- 
erty in the state,?° thus rendering relevant oral '- 


and documentary proof tending to establish the 
value of the stock in trade of corporations in the 
state.2?| A taxpayer can establish the value of an 
entire system and insist that a particular part of it 
cannot be taxed more than the total value of the 
whole.?*% A failure to prove the essential fact ” 
that certain bank stock was assessed at a greater 
rate than was other competitive moneyed capital, 
in violation of statute, is a fatal error, a mere alle- 
gation of the illegality of the tax being insufficient.22 
Defendant, in an abatement suit over taxes on cer- 
tain real property, may not introduce evidence to 
show that certain other of plaintiff’s lots in the 
same town, but not named in his petition, were’ 
taxed at less than their real value, in order to show | 
that all the lands claimed by plaintiff were not, © 
when taken as a whole, appraised at an amount above 
their aggregate value.?* In jurisdictions where the 
illegality of the tax itself may be raised in suits 
to reduce assessments,?4 where it is alleged that 
the law authorizing the tax is invalid owing to a 
want of promulgation or some irregularity,?®> or 
where it is alleged that the tax itself was originally 
imposed in violation of law or assessed without le-. 
gal authority,?® the illegality of the tax itself is 
in contestation. f 

[§ 1140] f. Evidence. The ordinary rules of evi- 
dence?’ are applicable in an abatement suit.?° 

Burden of proof and presumptions. Since an as- 
sessment by the proper officer is presumed to be 
correct,?® the burden is on complainant to prove 
the error, inequality, or injustice in the assessment.®° 
lem, 140 A. 163, 83 N.H. 148. 

18. See case infra. this note. ; 

[a] Residential character of farm. 
—Since assessors in ascertaining the 
fair cash value of a farm could con- 
sider its residential character, evi- 


dence of such residential character of 
the farm not too remote is properly 


rail. 


estopped to 


sor’s bad faith, the averment of quan- 
tity is insufficient to justify a con- 
clusion that the assessment was ex- 
cessive. Ponemah Mills v. Town of 
Lisbon, 94 A. 919, 89 Conn, 435. 

10. George County Bridge Co. v. 
Board of Sup’rs of George County, 130 
So. 488, 158 Miss. 501. 

[a] Hence petitioner could not 
have assessment stricken from rolls 
under a statute giving such remedy 
for overvaluation. George County 
Bridge Co. v. Board of Sup’rs_ of 
George County, 130 So. 488, 158 Miss. 
501. : 

J1. Texas’ & Po RCo. v. 
noy, 54 So. 475, 128 La. 71. 
Texas & P. R. Co. v. Flournoy, 


Flour- 


supra. 


13. Trustees of Thayer Academy 


v. Board of Assessors of Braintree, | 


122 N.E. 410, 232 Mass. 402. < 

14. Page v. City of Portsmouth, 83 
A. 97, 76 .N.H. 372. : ‘ 

15. Penobscot Chemical Fibre Co. 
v. Inhabitants of Bradley, 59 A. 83, 99 
Me. 263; Grays Harbor Lumber Co. 
vy. Grays Harbor County, 211 P. 270, 
122 Wash. 625. 

[a] Valuation of other years.— 
The valuation placed on complainant s 
property in other years 1S not admis- 
sible on the question of the true val- 
ue of such property, since valuation 
is not value. Penobscot Chemical 
Fibre Co. v. Inhabitants of Bradley, 
59 A. 83, 99 Me. 263. : 

[b] Speculative value.—In a pro- 
ceeding to contest the tax valuation 
placed on lumber, evidence of the 
speculative value thereof, which was 
dependent upon rail facilities that 
were uncertain and in a deplorable 
condition with no promise of immedi- 
ate improvement, is properly received 


contradict a statement published by 
it in regard to the amount of its as- 
Sets, verified by its officers and finance 
committee, in an action to reduce an 
assessment based on that statement. 
Home Ins, Co. v. Bd. of Assessors, 19 
So. 280, 48 La.Ann,. 451. 

16. Penobscot Chemical Fibre Co. 
v. Inhabitants of Bradley, 59 A. 83, 99 
Me. 263. 

[a] Valuation of other property 
inadmissible.—While the value, not 
the valuation, 
shown by evidence of actual sales 
or the opinions of qualified witnesses 
expressed in court is admissible, on 
the question of the property’s true 


value, a valuation of such other par- | 


cels of land, not a general local val- 
uation, is inadmissible. Penobscot 
Chemical Fibre Co. v. Inhabitants of 
Bradley, 59 A. 83, 99 Me. 263. 

[b] Abutting property.—In a suit 
by a railroad for a reduction of its 
assessment, testimony as to the value 
of real estate abutting upon that own- 
ed and occupied by the railway was 
admissible to show the value of the 
land owned by the railway and not de- 


voted to railway purposes. Baker v. 
Druesedow, 197 S.W. 1043. 
[ec] Comparative valuations ad- 


missible in summary proceeding.— 
The appraisal complained of may be 
compared with the appraisal of other 
real estate in the same town, for the 
purpose of ascertaining whether the 
assessment was proportional and 
whether justice requires an abate- 
ment under Gen. St. c 53 § 11, making 
abatement proceedings Summary and 
free from technical” obstructions. 
Manchester Mills v. Manchester, 58 
N.H. 38. 

17. Arlington Mills v. Town of Sa- 


of other property as | 


admitted. Cotton v. Town of Lexing- 
ton, 158 N.E. 325, 261 Mass. 169. 

19. Massachusetts General Hos- 
pital v. Inhabitants of Belmont, 124 
N.E. 21, -233 Mass. 190; Brackett v. 
117 N.E. 184, 228 Mass. 202. 
Boston & M. R. R. v. State, 77 
A. 996, 75 N.H. 5138, 31 L.R.A.N.S. 
539, Ann.Cas.1912A 382. : 


21. Boston & M. R. R. v. State, 
supra. 
21%. Arlington Mills v. Town of 


Salem, 140 A. 163, 83 N.H. 148. 
22. Town of Leesburg v. Loudoun 
Nat. Bank, 126 S.B. 196, 141 Va. 244. 


23. Dewey v. Stratford, 42 N.H. 
282. 

24. See supra § 1134 notes 15-17. 

25. Marston v. Elliott, 70 So. 519, 


138 La. 574. 


26. Marston v. Elliott, supra. 
27. See Evidence 22 C.J. p 1. 
28. Arlington Mills v. Town of Sa- 


lem, 140 A. 163, 83 N.H. 148. 

[a] Where evidence on two appli- 
cations for relief from double assess- 
ment is practically same, it is in 
court’s discretion to hear them to- 
gether.‘ Commonwealth v. Pembroke 
Limestone Works, 134 S.E. 717, 145. 
Va. 476. 

29. Adams v. Pickel, 135 So. 731, 
17 La.App. 278; Lafon v. Bd. of As- 
sessors, 4 La.A. (Orleans) 205; 
Thornhill Wagon Co. v. Common- 
wealth, 131 S.H. 445, 144 Va. 194; Un- 
ion Tanning Co. v. Commonwealth, 96 
S.E. 780, 123 Va. 610; Peninsular 
Power Co. v. Wisconsin Tax Commis- 
231, 


sion, 218 N.W. 371, 195 Wis. 

30. Ark.—Doniphan Lumber Co. v. 
Clehurne County, 212 S.W. 308, 138 
Ark. 449. 


La.—New Orleans Cotton Exch, v.’ 
Board of Assessors, 37 La.Ann, 423; 
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Thus, in the absence of a contrary showing, prop- 
erty will be presumed to have been assessed in the 
name of the true owner,*! the burden of proving an 
illegal change in an assessment after the public ex- 
posure of the assessment rolls being on the one at- 
tacking it,?? although, in the absence of an assess- 
ment covering a taxpayer’s property, the presump- 
tion is that it. was not assessed to him.** 
valuations may be so flagrant as to require inter- 
ference by the court without evidence of comparative 
valuation ;?4 moreover, nothing else appearing, when 
it is shown that property is appraised substantially 
in excess of its just value, inequality is presumed, 
and complainant need not produce further evidence 
Proof to the contrary not ap- 
pearing, it will be presumed that a taxpayer acts 
bona fide in filing the statutory list of taxable prop- 
erty;*® and where the books of an industrial com- 
pany are properly kept, there being no evidence of 


of discrimination.*® 


fraud, they are presumed to reflect 


Adams v. Pickel, 135 So. 731, 17 La. 
App. 278; Tragar v. Clayton, McG. 
228. 

Me.—Penobscot Chemical Fibre Co. 
v. Inhabitants of Bradley, 59 A. 83, 99 
Me. 263. 

Mass.—Carlos Ruggles Lumber Co. 
v: Commonwealth, 158 N.E. 897, 261 
Mass. 445; Brooks v. West Spring- 
field, 79 N.E. 337, 193 Mass. 190. 

N.H.—Bellows Falls Canal Co. v. 
Town of Walpole. 83 A. 95, 76 N.H. 
384; Clark v. Middleton, 66 A. 115, 74 
N.H. 188. 

Va.—Thornhill Wagon Co. v. Com- 
monwealth, 131 S.E. 445. 144 Va. 194; 
Union Tanning Co. v. Com., 96 S.E. 
780, 123 Va. 610. - " 

Wash.—Heuston v. King County, 
155 P. 773, 90 Wash. 200 [aff 159 P. 
696, 92 Wash. 701]. 

fa] Actual value—A taxpayer 
séeking reduction of an assessment 
has the burden of establishing the 
actual value of the property. Magno- 
lia Petroleum Co. v. Sandlin, 137 So. 
595, 18 La.App. 287. ; 

[b] Im contested cases the burden 
of proof is, by Acts (1916) c 491 § 1, 
on the taxpayer to show that he has 
made a full disclosure of taxable 
property. Union Tanning Co. v. Com., 
98 S.E. 780, 123 Va. 610. 

[c] Im assessments of merchan- 
dise, where the evidence shows that 
the contention that the assessment is 
not correct is based upon the value 
of the property which is arrived at 
by taking as the inventory value of 
the average amount of merchandise 
carried the mean amount of the in- 
ventories of the merchandise taken 
during the previous year and by de- 
ducting from such amount a certain 
percentage, it is incumbent upon the 
property owner seeking a reduction in 
assessment to establish first that the 
mean amount of inventories during 
the preceding year is the approximate 
inventory value of the average stock 
and that the percentage of reduction 
is approximately correct. Lee-Baker 
Dry Goods Co. v. Louisiana Tax Com- 
mission, 130 So. 877, 15 La.App. 237. 

31.. Columbia River Door Co. vy. 
Cowlitz County, 216 P. 875, 125 Wash. 
603. 

32. Crowell & Spencer Lumber Co. 
v. Word, 93 So. 678, 152 La. 455. 

33. Brown Paper Mill Co. v. Fish- 
er, 134 So. 708, 16 La.App. 427, 

34 Inland Empire Land Co. v. 
es County, 270 P.. 812, 149 Wash. 


35. Spear v. City of Bath, 130 A. 
507, 125 Me. 27. 
.36. Boston & A. R. R. v. City of 
Boston, (Mass.) 175 N.E. 740. 
37. Thornhill Wagon Co. v. Com- 
monwealth, 131 S.E. 445, 144 Va. 194. 
[a] Presumption is rebuttable and 
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value.*7 


ment.®° 
Admissibility. 


Excessive 


the fair market 


will be overcome by a showing that 
the fair market value of the property 
is less than carried on the books. 
Thornhill Wagon Co. v. Common- 
wealth, 131 S.H. 445, 144 Va. 194. 

38. See supra § 10. 

39. Boston & M. R. R. v. City of 
Concord, 98 A. 66, 78 N.H. 192. 

40. Arlington Mills v. Town of 
Salem, 140 A. 163, 83 N.H. 148. 

41. Blackstone Mfg. Co. v. Town 
06 Blackstone, 97 N.E. 58, 211 Mass. 


42. Heuston v. King County, 155 
P. 773, 90 Wash. 200 [aff 155 P. 696, 
92 Wash. 701]; Federal Mill Co. v. 
Chehalis County, 150 P. 1168, 86 Wash. 
699; Bay City Lumber Co. v. Chehalis 
County, 150 P. 1167, 86 Wash. 698; 
Anderson & Middleton Lumber Co. v. 
Chehalis County, 150 P. 1167, 86 
Wash. 698; Donovan Lumber Co. v. 
Chehalis County, 150 P. 1167, 86 
Wash. 697; Western Lumber Co. vy. 
Chehalis County, 150 P. 1167, 86 
Wash. 697; Grays Harbor Commer- 
cial Co. v. Chehalis County, 150 P. 
1167, 86 Wash. 696; S. E. Slade Lum- 
ber Co. v. Chehalis County, 150 P. 
1167, 86 Wash. 696; Aberdeen Lum- 
ber & Shingle Co. v. Chehalis County, 
150 P. 1167, 86 Wash. 695; National 
Lumber & Mfg. Co. v. Chehalis Coun- 
ty, 150 P. 1164, 86 Wash. 483. 

43. Heuston v. King County, 155 
P. 773, 90 Wash. 200 [aff 159 P. 696, 
92 Wash. 701]. 

[a] Proof of title is sufficiently 
made, for the purposes of such a suit, 
by showing that complainant has paid 
the taxes on the lands in question for 
four successive years, claiming to 
own them, Dewey v. Stratford, 42 N. 
H. 282. 

[b] Value not determined by un- 
favorable sale.—Sale of a mill, seven 
months after the taxing date, under 
circumstances indicating that a fair 
price was not obtained, did not con- 
clusively determine the fair eash 
value on the taxing, date. Tremont & 
Suffolk Mills v. City of Lowell, 
(Mass.) 170 N.E. 819. 

[c] Costs of substitution of a stor- 
age system for water for power and 
process use is not conclusive but is 
merely evidence of the value thereof. 
Arlington Mills v. Town of Salem, 140 
A. 163, 83 N.H. 148. 

[d] Effect of car shortage on val- 
uation.—In proceedings to reduce the 
taxable valuation placed on defend- 
ant’s lumber based on the alleged 
shortage of cars to pile lumber on, the 
value of which was substantially less 
if placed in the yards instead of on 
cars, in view of the evidence as to the 
sufficiency of cars to carry the entire 


amount of lumber manufactured by: 


plaintiff, the trial court did not err 
in refusing to lower the assessment 


- -[§ 1140 


Since taxes can only be assessed by au- 
thority of the legislature,?*® in proceedings to abate 
taxes assessed it is incumbent upon the taxing au- 
thorities to show legislative sanction for the assess- 


There being no question of im- 


peachment, evidence of a selectman “as one of the 
assessing officials” as to the details of an assessment 
is incompetent.*° 
was recommitted to an auditor by the supreme court, 
the auditor could properly consider all evidenee given 
at the former hearing, and any further evidence 
which respondent might wish to present upon the 
value of the property taxed.** 

Weight and sufficiency. 
assessments as excessive and to obtain a reduction or 
abatement thereof, the evidence must be clear*” and 
convincing ;*? however, the ordinary rules of evi- 
dence dealing with its weight and sufficieney** will 
apply in such proceedings.*® 


Where a petition for abatement 


In order to overthrow 


Thus an owner of sev- 


upon lumber because of the alleged 
shortage of ears. Northwestern Lum- 
ber Co, v. Grays Harbor County, 224 
P. 681, 129 Wash. 250. 

44. See Evidence §§ 1730-1806. 


45. See cases infra this note. 
[a] Evidence held sufficient: (1) 
To sustain finding by court. Penin- 


sular. Power Co. v. Wisconsin Tax 
Commission, 218 N.W. 371, 195 Wis. 
231. (2) To sustain finding that 
valuation fixed by board of equaliza- 
tion was so grossly excessive as to 
constitute constructive fraud. Simp- 
son Logging Co. v. Chehalis County, 
141 P. 344, 80 Wash. 245. (3) To 
warrant finding that assessments 
were exeessive. Inland Empire R. 
Co. v. Whitman County, 223 P. 6, 128 
Wash. 358. 
placed, thereon by court. Columbia 
River Door Co. v. Cowlitz County, 215 
P. 875, 125 Wash. 608. (5) To justify 
reduction of assessment. New Or- 
leans Cotton Exch. v. Bd. of Asses- 
sors, 1 So, 272, 39 La.Ann. 95, 
sustain reduction fixed by lower 
court. Knapp v. Bd. of Assessors, 7 
La.A. (Orleans) 121. (7) To sustain 
decision as to fair market value of 
property and assessments made by 
commissioner of revenue as against 
values reported by examiner of rec- 
ords. . Thornhill Wagon Co. v. Com- 
monwealth, 131 S.E. 445, 144 Va. 194. 


(8) To establish that value at which 


property was returned for taxation 
was actual cash value. ULee-Baker 
Dry Goods Co. v. Louisiana Tax Com- 
mission, 120 So. 675, 10 La.App. 480. 


(9) To show that valuation of tide-. 


land as fixed by assessor was exces- 
sive. East Aberdeen Land Co. v. 
Grays Harbor County, 172 P. 876, 102. 
Wash. 172. (10) To show that assess- 
ments of timber lands were fanciful 
and speculative, and should be re- 
duced. Lyon Lumber Co. :v. Louisi- 
ana Tax Commission, 105 So. 39, 158 
La. 990. (11) To show that increase 
in assessment of taxpayer’s property 
was made by assessor after original 
valuation had been made and agreed 


on between assessor and taxpayer’s 


agent, and long after police jury had 
acted on assessment as a board of re- 
viewers. Louisiana Long Leaf Lum- 
ber Ce. v. Vines, 103 So, 771, 158 La. 
288. (12) To sustain finding that 
complainant seasonably filed list of 
taxable property. Page v. Melrose, 71 
N.E. 787, 186 Mass. 361. (13) To sup- 
port. finding of good cause for com- 
plainant’s not filing seasonably list of 
real estate, under Gen. L. c 59 §8§ 29, 
61, 64. Dexter vy. City of Beverly, 143 
N.E. 904, 249 Mass. 167. (14) To war- 
rant finding that delay of petitioner 
in filing required list of taxable prop- 
erty was without good cause. Sears 
v. Town of Nahant, 109 N.E. 370, 221 


For later cases, developments and changes in the law see +.nnotations, same title and section number, 


(4) To sustain valuation — 


(6) To 


— 
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eral parcels of land makes out his ease for abate- 
ment of the tax on a particular parcel by proving 
the excessive valuation of it alone.*® 
titioner for an abatement of taxes establishes the 
overvaluation of his own property but produces 
no evidence as to the appraisal of other property in 
the taxing district, he is not entitled to a finding 
that such other property was assessed at its fair 
market value, by force of the presumption of a per- 
formance of duty by public officers.*7 
preciation test, although it may tend to uniformity 
in taxation, must yield to evidence of actual deprecia- 
tion of a specific object whose value is disputed.‘ + 
That the taxpayer, claiming overvalua- 
tion of both personalty and realty in his complaint, 
waived the allegation of overvaluation of realty, did 
not admit that the assessed valuation was the fair 


Waiver. 


value of such real estate.*? 


{§ 1141] g. Questions of Law or Fact. Whether 


Mass. 437 [error dism 39 S.Ct. 133, 
248 U.S. 542, 63 L.Ed. 412 mem]. (15) 
To support finding as to value in pro- 
ceedings to reduce assessed valuation 
of lands for tax purposes where tes- 
timony was conflicting and would 
have supported either greater reduc- 
tion or no reduction at all. Buhler 
v. Perry County, 10 S.W.(2@) 32, 178 
~ Ark, 82. (16) To justify finding as 
fact that “replacement cost” of ma- 
chinery as element in value for taxa- 
tion was reproduction cost at com- 
plainant corporation’s factory. Walt- 
ham Watch & Clock Co. v. City of 
Waltham, (Mass.) 172 N.E. 579, 71 
A.L.R. 960. (17) To sustain assess- 
ments.on cutover timber lands at four 
dollars and twenty-five cents per acre. 
Peavy-Byrnes Lumber Co. vy. Louisi- 
ana Tax Commission, (La.) 132 So. 
507. (18) To establish that mean 
amount of inventories of merchandise 
did not correctly show inventory val- 
ue of average amount as respects 
valuation for taxation purposes. Bak- 
er-Lawhorn & Ford v. Louisiana Tax 
Commission, 130 So. 642, 15 La.App. 
189. (19) To show that the value at 
which land was returned to the as- 
sessor by the owner was its fair and 
reasonable cash valuation. Crowell 
& Spencer Lumber Co. v. Word, 93 
So. 678, 152 La. 455. (20) To prove 
that corporation’s machinery was as- 
sessed for preceding years as real 
estate. Carolina Cotton & Woolen 
Mills Co. v. Commonwealth, 121 S.E. 
65, 1388 Va. 71. (21) To establish that 
five dollars per acre was fair valua- 
tion for assessment purposes of cut- 
over, denuded pine land. Brown Pa- 
per Mill Co. v. Fisher, 134 So. 708, 16 
La.App. 427. (22) To establish that 
timber land was properly classified 
as “woodland” instead of ‘‘cut-over 
pine land’ and properly assessed at 
seven dollars per acre. Adams _ v. 
Pickel, 135 So. 731, 17 La.App. 278. 
(23) To-show that inventory value of 
average stock of taxpayer’s merchan- 
dise was amount of last inventory of 
year in which tax was assessed. Lee- 
Baker Dry Goods Co. v. Louisiana Tax 
Commission, 130 So. 877, 15 La.App. 


23%. 

[b] Evidence held insufficient: (1) 
To show overvaluation by assessors. 
Bowman-Hicks Lumber Co. v. Cole, 
91 So. 744, 151 La. 303; Penobscot 
Chemical Fibre Co. v. Inhabitants of 
Bradley, 59 A. 83, 99 Me, 268. (2) 
To overcome presumption in favor of 
valuation of assessor so as to make 
judgment of dismissal erroneous. 
Heuston v. King County, 155 P. 773, 
90 Wash. 200 [aff 159 P. 696, 92 Wash. 
701]. (3) To overcome presumption 
of correctness of assessment by tax- 
ing authorities showing deduction of 
nineteen and sixty four hundredths 
per cent. Lee-Baker Dry Goods Co. 
v. Louisiana Tax Commission, 130 So. 
877, 15 La.App. 237. (4) To show that 
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Where a pe- 


A fixed de- 


parish assessor failed to exercise his 
own independent judgment in making 
local assessment or acted as mere in- 
strument of the state board. Crowell 
& Spencer Lumber Co. v. Word, 93 
So. 678, 152 La. 455. (5) To show any 
change in parish assessment rolls 
after their exposure for public inspec- 
tion. Crowell & Spencer Lumber Co. 
v.. Word, supra. (6) To show arbi- 
trary action on part of assessor, but, 
on contrary, that amount determined 
was not in excess of true value of 
property.. Monroe Water Co. v. Sno- 
homish County, 213 P. 926, 124 Wash. 
216. (7) To show inequality and non- 
uniformity of assessment. First Nat. 
Bank v. Christensen, 118 P. 778, 39 
Utah 568. (8) To show that lands 
were valued in excess of fifty per cent 
of their real value as limited by stat- 
ute, nor materially in excess of other 
Similar lands, at least to that degree 
of conclusiveness warranting court’s 
interference. Trimble v. Kitsap Coun- 
ty, 194 °P.°799, 113° Wash. ‘527. 

[c] Evidence held not to show 
that assessed valuation of store’s fur- 
niture and fixtures was excessive. 
Lee-Baker Dry Goods Co. vy. Louisi- 
ana Tax Commission, 130 So. 877, 15 
La.App. 237. 

{d] Relative weight of reports of 
taxing officers.—The law accords to 
the report of an income tax assessor 
the weight and dignity that far out- 
weighs assessment made by local as- 
sessor. Peninsular Power Co. v. Wis- 
consin Tax Commission, 218 N.W. 371, 
195 Wis. 231. 

[e] Failure to produce evidence 
available.—Where, although a corpo- 
ration attacking the valuation of its 
franchise by the board of state affairs 
had copies of the reports upon which 
the board acted in computing the 
gross earnings and operating expens- 
es, but although requested to do so 
never produced them in court or 
otherwise cleared up the discrepan- 
eies, it did not discharge: the burden 
resting upon it to make out its case 
sufficiently to justify the court in dis- 
turbing the action .of the board. Lake 
Charles Ry., Light & Water Works 
Co. v. Reid, 93 So. 743, 152 La. 476. 

[f] Proofs of inequality of taxes 
between townships, limited to a com- 
parison between taxing districts in- 
volved and contiguous districts, fails 
to present sufficient facts justifying 
a reduction of valuation of the whole 
township or the property of the in- 
dividual taxpayer. Haigh v. Board 
of Com’rs in and for Billings County, 
164 N.W. 146, 37 N.D. 493. 

46. Boston & A. R. R. v. City of 
Boston, (Mass.) 175 N.E. 740. 

[a] Inquiry not being open as to 
whether his other parcels have been 
assessed at less than their fair mar- 
ket value. Bosten & A. R. R. v. City 
of Boston, (Mass.) 175 N.E. 740. 


As to right to abatement for sin- |. 
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the assessors erred in finding the fair cash value of 
property is a question of ‘w,°° but what is the fair 
cash value of property,®! or whether the assessment 
is SO excessive, as compared with the value of the 
land angl assessments on other lands, as to constitute 
constructive fraud,®? are questions of fact. 
wise, such matters as whether petitioner had good 
cause for his failure seasonably to file his list of 
taxable property,®* or for what purposes property 
outside of a village distriet is being held by the 
district,>* are questions of fact. 
es where it is necessary to consider the interdepend- 
ence of values, the problem is one of fact.5® 

[§ 1142] h. Findings and Judgment. Provision is 
often made for the submission of tax abatement or 
reduction cases by the court to commissioners, ref- 
erees, or auditors,®® their findings being conclusive 
unless based on erroneous rulings of law;°7 
ever, the court is not required to adopt the con- 


Like- 


Moreover, in cas- 


how- 


gle overtaxed parcel where other 
property undervalued see supra § 1134 
text and note 31. 

47. Clark v. Middleton, 66 A. 115, 
74 N.H. 188. 

48. Magnolia Petroleum Co. 
Sandlin, 137 So. 595, 18 La.App. 287. 

49. Waltham Watch & Clock Co. v. 
City of Waltham, (Mass.) 172 N.E. 
579, 71 A.L.R. 960. 

50. Tremont & Suffolk Mills v. City 
of Lowell, (Mass.) 170 N.E. 819. 

51. Tremont & Suffolk Mills v. 
City of Lowell, supra. 

52. Heuston v. King County, 155 P. 
773, 90 Wash. 200 [aff-159 P. 696, 92 
Wash. 701]. 

53. Dexter v. City of Beverly, 143 
N.E. 904, 249 Mass. 167 (declaring the 
question ‘‘commonly one of fact’’); 
Sears v. Town of Nahant, 109 N.E. 
370, 221 Mass. 437 [error dism 39 S. 
Ct. 133, 248 U.S. 542, 63 L.Ed. 412 
mem]. 

54. Lisbon Village Dist. v. Town 
of Lisbon, 155 A. 252, 85 N.H. 173. 

55. Arlington Mills v. Town of 
Salem, 140 A. 163, 83 N.H. i148. 

[a] Thus a referee properly dif- 
ferentiated between riparian use of 
water and the effective use of a stor- 
age system as such.’ Arlington Mills 
v. Town of Salem, 140 A. 168, 83 N.H. 
148. 

56. See cases infra this note; 
notes 57-59. 

[a] Befusing request in a case 
sent to the commissioner that there 
was no evidence of any substantial 
obsolescence in equipment in com- 
plainant corporation’s factory held 
harmless. Waltham Watch & Clock 
Co. v. City of Waltham, (Mass.) 172 
N.E. 579, 71 A.L.R. 960. 

[b] Selection of methods of esti- 
mation of replacement.—Since the 
commissioner was to determine the 
fair cash value of property, he could 
decide as a fact which of two con- 
flicting methods for estimating the 
replacement cost of machinery was 
more trustworthy. Waltham Watch 
& Clock Co. v. City of Waltham, 
(Mass.) 172 N.B. 579, 71 A.L.R. 960. 

57. Waltham Watch & Clock Co. 
v. City of Waltham, supra; Tremont 
& Suffolk Mills v. City of Lowell, 
(Mass.) 170 N.E. 819; South Lan- 
caster Academy v. Inhabitants of 
Town of Lancaster, 136 N.E. 626, 242 
Mass. 

[a] No error of law in amount 
charged for overhead in factory in 
commissioner’s finding. Waltham 
Watch & Clock Co. v. City of Wal- 
tham, (Mass.) 172 N.E. 579, 71 A.L.R. 


960. 

[b] Finding that evidence did not 
overcome presumption in favor of 
valuation by the assessor and testi- 


mony in the county’s behalf held not 


Vv. 


and 


error. Wiley v. Spokane County, 
(Wash.) 293 P. 279. ; 
[ec] Commissioner’s and judge's 
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clusions of the commissioner, but on the facts stated 
in the report is entitled to draw the proper infer- 
ences and reach such conelusions as they warrant.°* 
A motion to recommit the commissioner’s report in 
a tax abatement proceeding is addressed to the court’s 
discretion.®® 

Judgment and order. The ordering of a judg- 
ment in behalf of a taxpayer imports the finding of 
all subsidiary facts.°° Since value is so largely a 
matter of opinion, and the law has provided offi- 
eers to make valuations,®! the court will not make 
assessments and fix values.°? However, by the pro- 


vision of some statutes,°* the court in a proceed-_ 


ing to reduce or abate a tax assessment may make 
such order thereon as justice requires,®* and such 
provision is given the broadest interpretation.®* 
Moreover, in some states it is the rule that a tax- 
payer coming into court to be relieved from pay- 


ing more taxes than he claims he ought to pay ren- | 


ders himself liable, in these proceedings, to pay 
all of the taxes for which he is chargeable.*® The 
judgment or order must be in the required form,** 
but an error in content, if acquiesced in by the 
‘opponent, may not be fatal.*® Assessments found 
to be excessive will be reduced to a proper figure.*® 
And where the tax abated has already been paid, 
in jurisdictions where payment is not a bar to the 
suit,7° upon the abatement judgment should be ren- 
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dered for the amount abated.‘!_ Under a statute 
providing that city, town, or district property in 
another city or town, for water supply purposes, 1s 
not liable to taxation therein, but the subdivision 
so holding it shall annually pay the city or town, 
wherein the property is located, certain taxes,’* the 
amount so due from a district to a town should, 
in the district’s proceeding for. abatement, be de- 
ducted from the abatement,7* and the lack of a 
formal assessment, even though prerequisite to a 
collection at law, will not defeat the right to have 
it allowed.7#’ The entry of a default judgment does 
not preclude the setting aside of the judgment for 
failure to comply with the statutory requirement 
of a complaint to the board of supervisors before 
appealing to the court.7° . 

Effect of judgment. Where assessments are made 
biannually, a judgment on an action to reduce an 
assessment in the assessment year is in effect an 
adjudication of the assessment for the next year, 
in the absence of changed conditions.*® 

[§ 1143] i. Costs and Expenses.77 Under statutes 
so providing,*® the tax officer defending may be al- 
lowed costs*® and expenses®® against a taxpayer who 
is denied an abatement and he may also recover 
costs against a taxpayer who fails to show that he 


placed a fair value on his property in his sworn 


statement.8! However, unless imposed by statute, 


finding of fair cash value of prop- 
erty as a basis for taxation held a 
finding of the fair cash value as re- 
quired by statute and determined by 
judicial decisions. Tremont & Suffolk 
Mills v. City of Lowell, (Mass.) 170 
N.E. 819. 

{d] Where taxpayer conceded that 
investment in water system was 
profitable and justified by sound 
business judgment, the referee was 
warranted in finding that the prop- 
erty was worth what it cost. Arling- 
ton Mills v. Town of Salem, 140 A. 
163, 83 N.H. 148. 

58. South Lancaster Academy v. 
Inhabitants of Town of Lancaster, 
136 N.E. 626, 242 Mass. 553. 

[a] Commissioner’s report in tax 
abatement proceeding was prima fa- 
cie evidence, and was properly admit- 
ted by the superior court, errors be- 
ing subject to correction by the judge. 


Waltham Watch & Clock Co. v. City. 


of Waltham, (Mass.) 172 N.B. 579, 
71 A.L.R. 960. 

- 59. Waltham Watch & Clock Co. v. 
City of Waltham, supra. 

60. McMillan v. City of Gloucester, 
138 N.E. 718, 244 Mass. 150; Sears v. 
Town of Nahant, 109 N.E.. 370, 221 
Mass. 437 [error dism 39 S.Ct. 133, 
248 U.S. 542, 63 L.Ed. 412 mem]. 

[a] Ordering of judgment in favor 
ef one who did not file list of taxable 
property as required imports a find- 
ing of the existence of a good excuse 
for not so doing, allowance for which 
is made by statute. McMillan v. City 
CUNO Sie ae 188 N.E. 718, 244 Mass. 
150. 

61. Collins v. King County, 141 P. 
305, 80 Wash. 251. 

62. Callaway v. Bohler, 291 F. 243 
[aff 45 S.Ct. 431, 267 U.S. 479, 69 L. 
Hd. 745]; State Tax Commission v. 
Dick, 210 P. 392, 28 N.M. 218; Raabe 
é Mauger v. State Tax Commission, 
199 P. 10%4, 27 N.M. 279; Kinnear vy. 
King County, 213 P. 472, 124 Wash. 
102 [aff 221 P. 340, 127 Wash. 701]. 

[a] Court merely modifies assess- 
ment.—Under Ga. Acts (1918) p 232, 
providing for assessment of property 
omitted or grossly undervalued by 
the owner, and for proceedings by pe- 
tition in equity in the superior court, 
when the question of excessiveness is 
raised does not contemplate that a 
court of equity shall assess for taxa- 


' 615; 


tion, but only determine the. issue of 
excesSiveness of the assessment and 
leave standing the assessment al- 
ready made as modified. Callaway v. 
Bohler, 291 F. 243 [aff 45 S.Ct. 431, 
267 U.S. 479, 69 L.Ed. 745]. 

63. See statutory provisions. 

64. Lisbon Village Dist. v. Town 
of Lisbon, 155 A. 252, 85.N.H. 173; 
Fowler v. Springfield, 5 A, 770, 64 N. 
H, 108; Carpenter v. Dalton, 58 N.H. 

Rockingham Ten Cent Savings 
Bank v. Portsmouth, 52 N.H. 17. ~ 

65. Lisbon Village Dist. v. Town 
of Lisbon, 155 A. 252, 85 N.H. 173. 

66. Commonwealth v. Schmelz, 81 
S.E, 45, 116 Va. 62. 

67. See case infra this note. 

[a] Judgment on commissioner’s 
report.—In a proceeding for the 
abatement of taxes heard by a com- 
missioner, on agreement that his find- 
ings would be final, the statement in 
the record, “Judgment on commis- 
sioner’s report,” not signed by judge 
or clerk, is not a judgment, but at 
most an order for judgment. McMil- 
lan v. City of Gloucester, 138 N.E, 
718, 244 Mass, 150. 

68. See case infra this note. 

[a] Omissions in order not fatal. 
—Where notice of application for cor- 
rection of an assessment was accept- 
ed by all the necessary parties, the 
cause was made a vacation cause for 
the purpose of entering the proper or- 
der by consent, and no complaint was 
made in the appellate court by either 
of the two cities involved, the com- 
monwealth could not complain of 
failure of the order to recite that the 
commissioners of- revenue of the cit- 
ies were examined and that the com- 
monwealth’s attorneys defended the 
application, it being apparent 
throughout that the case was pro- 
ceeded with by agreement of the par- 
ties; the error, if any, is acquiesced 
in by the commonwealth. Common- 


wealth v. Columbian Paper Co., 130:S. |}: 


E. 421, 143 Va. 332. 

69. See case infra this note. 

[a] Assessment of certain land 
and improved property for taxation 
at ninety-eight thousand dollars held 
excessive, and reduced to twenty six 
thousand dollars. Savage v. Pierce 
County, 123 P. 1088, 68 Wash. 623. 

[b] Computation of deduction 
from an assessment of a corporation’s 


personalty for depreciation’ and de- 
terioration by taking an average for 


each of several years held harmless © 


error. Commonwealth v. Columbian 
Paper Co., 130 S.E. 421, 143 Va. 332. 

[c] Valuation returned by taxpay- 
er and affirmed by the court held to 
reflect the reasonable valuation of a 
sawmill plant and its houses, cabins, 
storehouse, and office buildings, al- 
though the judgment involved a re- 
duction of the assessment fixed by 
the tax commission. Peavy-Wilson 
Lumber Co. v. Jackson, 109 So. 351, 
161 La. 669. 

{d] Reduction held warranted.— 
Where there was a difference of more 
than forty five per cent in the esti- 
mates of the amount of saw timber 
upon land between the cruise made by 
the county and the largest cruise 
made by the owner’s cruisers, a court, 
in accepting the owner’s cruise as the 
correct estimate, was warranted in 
reducing the assessment based on the 
uae cyan Stimson Timber Co. 
v. Mason ounty;,) }192) 7 Py 
Wash. 603. ee ie iy 

70. See supra § 1135 text and 
notes 49-57. 

pp aR Ce aad on Fibre Co. 
v. Inhabitants of Bradley, 59 A. 

99 Me. 263. _ ee 
oo N. H. Pub. L. (1926) e¢ 60 § 


73. Lisbon Village Dist. v. To 
of Lisbon, 155 A. 252, 85 N.H. 173, 

7% Lisbon Village Dist. v. Town 
of Lisbon, supra. 

75. Karmers’ Nat. Bank of Somer- 
set v. Board of: Sup’rs of Pulaski 
County, 8 S.W.(2d) 401, 225 Ky. 246. 

[a] For reason that jurisdictional 
questions can be raised at any time. 
Farmers’ Nat. Bank of Somerset v. 
Board of Sup’rs of Pulaski County, 8 
S.W.(2d) 401, 225 Ky. 246. 4 
76. Simpson Logging Co, v. Cheha- 


lis County, 158 P. 342, 91 Wash. 656. 


77. Costs in special proceedin. 
generally see Costs § 69. 4 “ly 

78.. See statutory provisions, 

79. Holcombe v. Long, 139 N.E. 
633, 245 Mass. 353; Raymer v. Trefry 
132 N.E.190, 239 Mass. 410. : 

oleombe v. Long, 139 N.E. 

633, 245 Mass. 353; Raymer v. Tref- 
ehh Snir A emo rhe at Mass. 410. 
. amplin v. Tax Assessor 

Pawtucket, (R.I.) 87 A. 26. rte 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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no power exists for taxing costs against a county 
in abatement proceedings;*? moreover, under an 
article of the constitution providing that no money 
shall be drawn from the treasury except in pursu- 
ance of specific appropriations, taxes in the hands 
of the tax collector cannot be diverted to the pay- 
ment of costs, nor can the tax collector, representing 
the state in suits attacking assessments, be con- 
demned for costs.88 Even in a jurisdiction where 
the suing taxpayer might recover costs, he cannot 
do so where the assessors corrected the erroneous 
assessment before the proceeding was taken.’4 
Attorney’s fees. In one jurisdiction the statute 
provides that the attorney for the tax collector shall 
receive ten per cent commission on the amount of 


taxes involved when the assessment is sustained or. 


not reduced more than twenty-five per cent of the 
reduction claimed, and provides further that he shall 
receive five per cent of the taxes involved and col- 
lected when the assessment is not sustained,’® such 
statute applying not only to an official attorney for 
the taxpayer, but to any attorney.®® 

[§ 1144] j. Appeal and Error. The proceedings 
whereby a party arrives before an appellate tribunal 
must, of course, be proper and regular.8* On ap- 
peal from below the appellate court will not con- 
sider a question not material to the issue,**® nor 
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such lower court.8® The necessity for appeal 
bonds is, of course, governed by the laws and prac- 
tices of the various states.°® And where a superior 
court makes a general finding against the abatement 
of a tax and reports the case to the supreme judi- 
cial court, the point is whether, as a matter of law, 
the finding is wrong.®! The lack of jurisdiction 
of a corporation court of a city in which the prin- 
cipal office of the taxpayer is located to correct as- 
sessments for another city is held to be waived where 
the latter city made no complaint and the question 
is raised for the first time in an appellate court 
by the state, the state’s auditor having petitioned 
for a rehearing on the merits.®? 

[§ 1145] 7. Action To Vacate Assessments or To 
Obtain Reassessment®*—a. Grounds for Relief. Be- 
cause of the remedies now generally given by stat- 
ute to the courts to correct irregularities and defects 
in assessments,?* such radical action as the vacat- 
ing, setting aside of an assessment, or ordering a 
reassessment will ordinarily not be taken if it is 
possible to do equity and adjust the assessment to 
the legal rights of complainant by other means;®® 
however, an equitable suit for the cancellation or 
setting aside of an assessment or for an order of 
reassessment may be maintained provided adequate 
grounds for such action appear.®* Assessments will 


‘“bodaux, 126 So. iil) 
“Gulf Public Service Co.‘ v. Louisiana 


will it consider errors not raised 


82. Doniphan Lumber Co. v. Cle- 
burne County, 212 S.W. 308, 138 Ark. 
449. 

83. Lake Charles Ry., Light & Wa- 
ter Works Co. v. Reid, 93. So. 743, 152 
La. 476. See Lyon Lumber. Co..v. 
Louisiana Tax Commission, 105 So. 
39, 158 La. 990 (amending a decree 
erroneously taxing costs of appeal 
against state tax commission). 

84. Penobscot Chemical Fibre Co. 
v. Inhabitants of Bradley, 59 A. 83, 99 
Me. 263. 

85. La. Act (1916) No. 140. 

[a] Applications of statutory rule. 
—(1) In a suit in the alternative for 
cancellation or reduction of an as- 
sessment, where plaintiff is entirely 
successful in obtaining a reduction 
of the value as returned by it, attor- 
ney’s fees will be denied. Crowell & 
Spencer Lumber Co. v. Word, 93 So. 
678, 152 La. 455. (2) Where a tax- 
‘payer secured more than twenty-five 
per cent of a tax reduction claimed, 
the tax collector’s attorney is not en- 
titled to ten per cent commission. 
Bodcaw Lumber Co. of Louisiana v. 
Boone, 131 So. 669, 171 La. 556; Lyon 
Lumber Co. v. Louisiana Tax Com- 
mission, 105 So. 39, 158 La. 990. (3) 
Where, in an action in the alternative 
for Cancellation of an assessment or 
for its reduction, the assessment was 
reduced more than twenty-five per 
cent of the whole assessment, plain- 
tiff was not liable for the tax col- 
lector’s attorney’s fee, although he 
did not succeed so far as the suit 
sought cancellation. Shaw v. Watson, 
92 So. 375, 151 La. 893. (4) The at- 
torney’s fee should be only five per 
cent on the amount of taxes contest- 


‘ed and collected if the assessment is 


reduced more than the twenty-five 


-per cent, but not to the full extent of 


the reduction claimed. Baton Rouge 


“Waterworks Co. v. Board of State Af- 


fairs, 89 So. 247, 149 La. 391. (5) 


“When plaintiff suing for reduction of 


an assessment obtained a reduction 
of less than twenty-five per cent, ten 
per cent of the taxes was properly 
added as etry bee Prelonsss: 

. Land an. rust’ Co. v. i-. 
Se oy 919, 169 La. 1194; 


Tax Commission; 119 So. 464, 9 La. 


App. 405. 


{b] Under previous statute (Act 
[1898] No, 170-§ 57), parties seeking 


and reserved in | not be set aside 
a reduction of their assessment were 
chargeable with the fee of. the tax 
eollector’s attorney only when they 
had entirely failed in their demand. 
Bonner v. Board of Assessors, 28 So. 
369, 52 La.Ann. 2062. 

86. Palmer Co. v. Police Jury of 
The River Parish, 78 So, 122, 142 La. 
1076. 

[a] District attorney.—The allow- 
ance of a fee to be taxed as costs for 
the benefit of the attorney at law who 


| successfully represents the state in a 


suit which delays the collection of 
taxes will be made although he be 
the district attorney. Hayne v. As- 
sessor, 79 So. 280, 143 La. 697. 

87. See case infra this note. 

[a] Writ of error held not to lie 
upon process before the court of com- 
mon pleas to procure an abatement. 
Durham v. Thompson, 2 N.H. 166. 

88. Page v. City of Portsmouth, 
83 A. 97, 76 N.H. 372. 

[a] So tax case, transferred from 
lower court on agreement that if no- 
tice be essential to the validity of the 
tax it should be abated, must be dis- 
charged. Page v.:City of Portsmouth, 
83 A. 97, 76 N.H:°372. 

Issues in tax abatement case see 
supra § 1139. 

89. Thornhill Wagon Co. v. Com- 
monwealth, 131 S.E. 445, 144 Va, 194. 

90. See case infra this note, 

[a] Appeal bond.—The state can- 
not be required to give an appeal bond, 
and the state tax collector and board 
of assessors being state functionaries, 
their appeal is the appeal of the state 
and no bond is required to perfect it. 
Merchants’ Mut. Ins. Co. v. Bd. of As- 
sessors,.3 So. 891, 40 La.Ann. 871. 

91. Sears v. Town of Nahant, 109 
NE. 370, 221 Mass. 437 [error dism 
39 S.Ct. 133, 248 U.S. 542, 63 L.Ed. 
412 mem]. ‘ 

92. Commonwealth v. Columbian 
Paper Co., 130 S.E. 421, 143 Va. 332. 

[a] Instead of submitting to ven- 
ue of the trial court, if it wished to 
rely upon that question, it was the 
duty of the commonwealth to raise 
the question in that court, not hav- 
ing done so it is precluded from rais- 
ing it in this court. Commonwealth 
y. Columbian Paper Co., 130 S.E. 421, 
143 Va. 332. 

93. Setting aside or cancelling tax 
sale or certificate see infra § 1658. 

94. Cross references: 


for errors of judgment on the part 


Abatement and reduction of assess- 

ment see supra §§ 1134-1144. 
Appeal from administrative board’s 

determination of assessments see 

supra §§ 1089-1099. 

Certiorari to review assessment see 

supra §§ 1100-1119. 

Injunction to restrain assessment see 

supra §§ 1127-1133. 

Mandamus to correct assessment see 

supra §§ 1120-1126. 

95. Ala.—Tennessee Coal, etc., Co. 
v. State, 37 So. 433, 141 Ala. 103. 

Neb.—Lynam y. Anderson, 2 N.W. 
732,.9 Neb. 367. 

.N.J.—Blume vy. Bowes, 47 A. 487, 65 
N.J.Law 470; Press Printing Co. v. 
Bd. of Assessors, 16 A. 178, 51 N.J. 
Law 75; State v. Montclair, ete., R. 
Co., 438 N.J.Law 524. 

N.Y.—In re Auchmuty, 90 N.Y. 685; 
Peo. v. Feitner, 75 N.Y.S. 1086. 

S.D.—Rochford vy. Fleming, 71 N.W. 
gla; LO SDie24, 

- 96. Underwood Typewriter Co. v. 
Chamberlain, 102 A. 600, 92 Conn. 199; 
Buchanan v. McFarland, 31 App.D.C. 
6; West Virginia Hotel Corp. v. W. CG. 
Foster Co., (Fla.) 132 So. 842 [foll 
West Virginia Hotel Corp. v. Barbee, 
134 So. 230]; Louisville Water Co. v. 
Clark, 21 S.W. 246, 94 Ky. 47, 14 Ky.L. 


886; Bismarck Water Supply Co. vy. 
Burleigh County, 161 N.W. 1009, 36 
N. D2 Tot. 


[a] Error in naming corporation 
assessed is insufficient ground for va- 


eating an assessment. Moffat v. Cal- 
vert County, 54 A. 960, 97 Md. 266. 

[b] Remedy not reaching’ defects 
of levy.—The statutory remedy that, 
where payment of an assessment is 
refused because of illegality, the per- 
son assessed may apply to the cireuit 
court, which, if it finds the assess- 
ment illegal, shall declare it not law- 
fully made, is limited to cases where 
payment is refused because of the il- 
legality of the assessment and does 
not meet defects in the levy of the 
tax. Dade County v. Hardee, 47 So. 
850, 56 Fla. 243. 

[ec] No implied repeal._—A statute 
providing a remedy against illegal as- 
sessments should not be deemed em- 
braced in a general repeal of all laws 
relating to assessments, in an act pre- 
seribing and regulating the method 
of assessing taxes. Shear vy. Colum- 
bia County, 14 Fla. 146. 

{d]. More than mere correction of 


. 
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of the assessor,®? as for a mere overvaluation,®® be 
it slight or even considerable,?® where no injustice 
results;! nor will such relief lie for errors and de- 
fects not fundamental in their nature,” particularly 
those which may be adequately corrected by admin- 
istrative boards below.* However, an assessment 
will be vacated for arbitrary, capricious, collusive, 
or fraudulent conduct on the part of the assessors,* 
provided that the resulting discrimination against 
the taxpayer was intentional and systematic.° Hence 
assessments will be set aside where the property 
assessed is given a grossly and palpably excessive 
valuation. An assessment may also be set aside 
for want of jurisdiction,’ or where the property 
itself is not taxable,’ or for an absence of liability 
on the part of the person taxed as to the property 
assessed.® So, too, a taxpayer may sue to vacate 
the assessment of a tax which has been voted but 
never actually levied,t®° even though the tax was 
voluntarily paid by him in previous years.1+ Such 
a remedy will also lie where the assessment com- 
plained of casts a cloud on the owner’s title.1* On 
the other hand, the supposed purpose of the taxing 
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authorities to levy an unnecessarily large tax in 
order to apply the excess to an unlawful use will 
not justify a court of equity in setting the assess- 
Nor can facts arising subsequent to 
the assessment be made the basis of a proceeding 
to annul it.1# : 

Waiver and estoppel. Where plaintiff at no time, 
until the case reached the court of last resort, 
claimed that the assessor was not the proper person 
to make an assessment, the error, if any, is waived.*® 
The assent-or acquiescence of the taxpayer to the 
assessment of property not subject to taxation, where 
such is induced by the representations of the asses- 
sor, does not estop the taxpayer from seeking an an- 
nulment of the tax.1®. Nor will the voluntary pay- 
ment of an invalid tax in previous years upon the 
same property estop him from testing the validity 
of a similar subsequent tax.17 Likewise, in a case 
where there is no evidence that plaintiff’s attention 
was ever called to certain assessments or that he took 
any action which warranted defendant in believing 
that he acquiesced therein, he is not estopped to 
question their validity.18 


amount.—The statute (Pub. Acts 
{1915] c 292 §§ 27, 28) providing 
remedies for a taxpayer aggrieved by 
assessment, ete., do not relate merely 
to an administrative correction of 
the amount of his valuation but it au- 
thorizes a review of the validity of 
tax and of entire proceedings de noyo. 
Underwood Typewriter Co. v. Cham- 
berlain, 102 A. 600, 92 Conn. 199. 

97... Union Pac. R. Co. v. Christen- 
sen, 275 F. 6; Sanitary Dist. of Chi- 
cago v. Gifford, 100 N.E. 953, 257 Ill. 
424, 

98. Sanitary Dist. of Chicago v. 
Gifford, supra; Humphreys v. County 
Court of Monroe County, 110 S.E. 701, 
90 W.Va. 315. 

fa] Overvaluation of property is 
not in itself fraud so as to invalidate 
the assessment, and equity will only 
interfere when the valuation is so 
grossly excessive as to show that the 
assessing officers could not have act- 
ed in good faith. Sanitary Dist. of 
Chicago v. Gifford, 100 N.E. 953, 257 


Ill. 424. 

99. Union Independent School 
Dist. v. Sawyer, (Tex.Civ.App.) 259 
S.W. 637; Dickson v. Kittitas County, 
84 P. 855, 42 Wash. 429. 

1. Cliffs Chemical Co. v. Wiscon- 
sin Tax Commission, 214 N.W. 447, 
193 Wis. 295 [error dism 48 S.Ct. 435, 
277 U.S. 574, 72 L.Ed. 994]. 

fa] Statute, authorizing the court 
to disregard any irregularity in as- 
sessment of a tax where no injustice 
results, provides for equitable action. 
Cliffs Chemical Co. v. Wisconsin Tax 
Commission, 214 N.W. 447, 193 Wis. 
295 [error dism 48 S.Ct. 435, 277 U.S. 
574, 72 L.Ed. 994]. 

{b] If taxes upon owner’s land 
within certain zone were uniform and 
equal, the fact that some of the land 
was of greater value than other land 
so taxed would not authorize a court 
to hold the valuation and assessment 
illegal, in the absence of a showing 
that the land of less value was taxed 
beyond its reasonable cash market 
value. Union Independent School 
Dist. v. Sawyer, (Tex.Civ.App.) 259 
S.W. 637. 

2. Louisville & N. R. Co. v. Board 
of Public Instruction, 39 So. 480, 50 
Fla, 222; State v. Southern Land, etc., 
Co., 33 So. 999, 45 Fla. 374. 

3. Louisville & N. R. Co. v. Board 
of Public Instruction, 39 So. 480, 50 
Fla. 222; State v. Southern Land, 
ete., Co., 33 So. 999, 45 Fla. 374. 

4 Sanitary Dist. of Chicago v. 
Gifford, 100 N.E. 958, 257 Ill. 424; T. 
J. Moss Tie Co. y. Allen,. (Mo.App.) 


8 S.W.(2d) 1038; Union Independent 
School Dist. v. Sawyer, (Tex.Civ. 
App.) 259 S.W. 637; Hammond Lum- 
ber Co. v. Cowlitz County, 147 P. 10, 
84 Wash. 462. 

fa] Limit of review of court of 
last resort.—Function of the supreme 
court as to assessment is limited to 
setting it aside, if it is fraudulent, for 
the court cannot substitute its judg- 
ment for that of the tax commission. 
St. Louis Electric Bridge Co. v. Koeln, 
287 S.W. 427, 315 Mo. 424. 

5. Union Pac. R. Co. v. Christen- 
sen, 275 F. 6. 

6 Wells, etc., Express v. Crawford 
County, 40 S.W. 710, 68 Ark. 576, 37 
L.R.A. 371; First Thought Gold 
Mines v. Stevens, 157 P. 1080, 91 
Wash, 437; Northern Pac. Ry. v. Ben- 
ton County, 151 P. 1128, 87 Wash. 534; 
Dickson v. Kittitas County, 84 P. 855, 
42 Wash. 429; Henderson v. Pierce 
County, 79 P. 617, 37 Wash. 201; Mil- 
enese Iron Co. v. Hubbard, 29 Wis. 


7 $‘'T. J. Moss Tie Co. v. Allen, (Mo. 
App.) 8 S.W.(2d) 10388. 

8. See case infra this note. 

[a] Statute constrned.—Pub. Acts 
(1921) e 302, providing that, when a 
tax has been laid on nontaxable prop- 
erty, the owner may apply for relief 
to the superior court within one year 
from the time when the tax became 
due, applies to any existing unpaid 
tax obnoxious to its provisions. Con- 
necticut Light & Power Co. v. Town 
of Oxford, 126 A. 1, 101 Conn. 383. 

9. U. S, Fidelity & Guaranty Co. 
v. Board of Assessors, 47 So. 442, 123 
La. 139; Humphreys v. County Court 
of Monroe County, 110 S.E. 701, 90 
W.Va. 315. 

[a] Where taxpayer was assessed 

for money in possession, when as a 
matter of fact he had no such money, 
and so stated in his return, the as- 
sessment will be canceled. U. S. 
Fidelity & Guaranty Co. v. Board of 
Assessors, 47 So. 442, 122 La. 139, 
_ (b] Action as judicial—In pass- 
ing upon an application for- exonera- 
tion from taxes charged against the 
applicant, upon the ground that he 
did not own the property in respect of 
which such charge was made, and 
was not liable for taxes as to it, a 
county court acts judicially. Hum- 
phreys v. County Court of Monroe 
County, 110 S.E. 701, 90 W.Va. 315. 

10. Erwin v. Town of Franklinton; 
58 So. 587, 1380 La. 827. 


11. Erwin v. Town of Franklinton, 
supra. 
12. Elmhurst Fire Co. y. City of 


New York, 106 N.E. 920, 213 N.Y. 87; 
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Townsend v. New York, 77 N.Y. 542; 
Trumbull v. Palmer, 104 App.Div. 51, 
93 N.Y.S. 349; Coxe v. Town, 10 N.Y. 
S. 73, 56 Hun 648. 

{a] Not where defect is apparent 
on roll—A suit in equity will not lie 
to set aside an assessment as a cloud 
on title, where the defect appears on 
the face of the assessment roll. 
French v. City of New Rochelle, 125 
N.Y.S. 677, 141 App.Div. 8. 

{b]. Invalidity of assessment is 
provable only by evidence dehors the 
record.—E]mhurst Fire Co. v. City of 
New York, 106 N.E. 920, 213 N.Y. 87; 
Trumbull v. Palmer, 93 N.Y.S. 349, 
104 App.Div. 51. j 

[c] Suit to remove clond on title. 
—Notwithstanding a person, whose 
property has been encumbered by the 
levy of an illegal tax, has an oppor- 
tunity to pay the same under duress 
or protest and thereby secure a rem- 
edy to recover back the money,” he 
may at his election, while the tax roll 
is in the hands of the collector, sue to 
remove the cloud on the title and in- 
cidentally prevent the collection of 
the tax; and in such a suit an interim 
injunction should be granted restrain- 
ing the enforcement of the tax, where 
it is reasonably probable that plain- 
tiff will recover on defendant’s being 
protected by a bond. A. H. Stange Co. 
v. Merrill, 115 N.W. 115, 134 Wis. 514. 

[d] Assessment as cloud on title. 
—An assessment of property which 
was taxable only to the extent of a 
railroad company’s interest under 2 
grant from the government to an 
executory purchaser of standing tim- 
ber at a value largely in excess of 
the value of the railroad company’s 
interest constituted a cloud on the 
title. Nehalem Timber & Logging Co. 
v. Columbia County, 189 P. 212, 191 P. 
318, 97 Or. 100. 

13. West y. Ballard, 32 Wis. 168. 

[a] Court will wait until authori- 
tics vote to expend money in an un- 
lawful manner, and then interfere hy 
saris cacy ar West v. Ballard, 32 Wis. 

14. Tsmpa v. Kaunitz, 23 So. 416, 
39 Fla. 683, 63 Am.S.R. 202. 

15. Montgomery v. Mar’shall Coun- 
ty, 129 N.W. 329, 152 Iowa 161. 

16. Bunkie Brick Works v. Avo- 
yellse Police Jury, 37 So. 970, 113 La. 


17. Erwin v. Town of Franklinton, 
58 So, 587, 1380 La. 827; Matter of 
Wood, 24 Misc. 561, 54 N.Y.S. 30 [rev 
on other grounds 54 N.Y.S. 978, 35 
App.Div. 363, aff 57 N.E. 1128 mem, 
163 N.Y. 605 mem]. 

18 ‘French vy. City of New 
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[§ 1146] b. Jurisdiction and Venue. A judge, 
without statutory authorization to do so, cannot, of 
course, cancel an assessment as illegal, even in a 
meritorious case,® nor can he strike property from 
the rolls as exempt without authority.2° Under 
some statutes, jurisdiction, in contesting an assess- 
ment, is determined by the amount of taxes demand- 
able on the sum in dispute between the taxpayer and 
the assessor.?1 

Venue. An action to have an assessment made by 
a state board of assessors declared a nullity may 
be brought in the county where the property sought 
to be exempted is situated.?? 

[§ 1147] c. Limitations. An action to cancel or 
vacate an assessment must be brought within the 
time limited by the statute, if any.?* However, 
where the ground upon which the suit is brought is 
that the property is exempt or not within the terri- 
torial jurisdiction of the assessor, the time limitation 
is inapplicable.24 Moreover, where the taxpayer has 
not been given the opportunities required by law, 
an action to annul an assessment lies even after the 
expiration of the time prescribed for bringing it.?® 

[§ 1148] d. Conditions Precedent. Complainant 
must be without an adequate remedy at law or in 
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the ordinary course of the tax proceedings;?* how- 
ever, an appeal to an administrative board for re- 
view of the assessment is not required where the 
assessment is invalid.27_ Where, although contem- 
plated by the constitution, a taxpayer has been af- 
forded no hearing before a board of reviewers, and 
no ruling contradictorily with him has been made, 
the case is not ripe on the merits, and the assessment 
will be annulled, without, however, extinguishing the 
obligation of the taxpayer.?’ A failure to file a tax 
list will not bar an attack on the validity of the 
assessment.?9 

Payment of tax. A taxpayer attacking an assess- 
ment as being wholly void is not required to pay or 
tender any portion of his tax as a condition precedent 
to the maintenance of his suit.2° Likewise, pay- 
ment is not necessary where complainant had no 
taxable interest in the property assessed to him.?! 
However, in some jurisdictions, one seeking the can- 
cellation of an assessment on the grounds of over- 
valuation may be required to pay into court a sum 
sufficient to cover the proportion of the assessment 
which could have been legally assessed.?2 Also, 
where the suit to cancel the assessment is brought on 
the grounds of double taxation, it cannot be main- 


Ace 125 N.Y.S. 677, 141 App. 


iv. 8. 

fa] Where plaintiff’s land had 
been assessed for taxes for several 
years, although the assessments were 
wholly insufficient on their face, 
plaintiff yet was entitled to institute 
an action to have them vacated, un- 
der a statute providing that an own- 
er may maintain an action to compel 
determination of a claim to his prop- 
erty, adverse to him, including a lien 
or encumbrance thereon of the 
amount or value of not less than two 
hundred fifty dollars. French v. 
City of New Rochelle, 125 N.Y.S. 677, 
141 App.Div. 8. 

19. In re Buffalo Mutual Gas-Light 
Co., 39 N.E. 86, 144 N.Y. 228. 

20. Portland University v. Multno- 
mah County, 50 P. 532, 31 Or. 498. 

[a] Court has no authority to 
strike property from rolls as exempt 
under a statutory authority to cor- 
rect assessment rolls, make altera- 
tions in description of lands, and 
such other alterations “as it shall 
deem necessary to make the same 
conform to the requirements” of the 
statute. Portland University v. Mult- 
nomah County, 50 P. 532, 31 Or. 498. 

21. Tragar v. Clayton, McG. (La.) 
228. 

22. New Orleans Great Northern 
R. Co. v. Thomas, 55 So. 737, 129 La. 
128. 

[a] Reason for rule—While an 
action against the state board of as- 
sessors to reduce an assessment must 
be brought at the capital, the domi- 
cile of that body, the whole duty of 
such board being confined to the as- 
sessment of property, which is_ to 
place a value upon it, while claim that 
property is exempt presents an issue 
not within its jurisdiction. New Or- 
leans Great Northern R. Co. v. Thom- 
as, 55 So. 737, 129 La. 128. 

23. La.—Soniat v. Board of State 
Affairs, 83 So. 760, 146 La. 450; Colo- 
rado Southern, N. O. & P. R. Co. v. 
City of Crowley, 63 So. 868, 134 La. 
180. 

N.M.—State Tax Commission v. 
Powers & Scroggins, 218 P. 186, 29 


N.M. 10 
Bristol, 51 S.E. 223, 


Va.—Hurt v. 
104 Va. 213. : 
W.Va.—Wells v. Lincoln Dist. Bd. 
of Education, 20 W.Va. 157. 
Wis.—Gilkey v. Merrill, 30 N.W. 
733, 67 Wis. 459 (not before the taxes 
have been extended). ; 
See also In re Union College, 29 N. 
E. 460, 129 N.Y. 308 (holding that the 
statutory requirement that any pro- 


ceeding to test the validity of any 
“sale” of land for taxes shall be com- 
menced within one year from the 
passage of the statute does not apply 
to a proceeding to test the validity 
of an “‘assessment’’). 

[a] Right of action after expira- 
tion of time for appeal—Pub. Acts 
(1921) e¢ 302, providing that, when a 
tax has been laid on nontaxable prop- 
erty,.the owner may apply for relief 
to the superior court within one year 
from the time the tax became due, 
thereby creating another and different 
method of attacking validity of an 
assessment, hence it is applicable to a 
tax as to which right of appeal had 
expired prior to its enactment. Con- 
necticut Light & Power Co. v. Town 
of Oxford)126 “A; 1,\ 101 Conn. 383. 

24. Soniat v. Board of State Af- 
fairs, 83 So. 760, 146 La. 450. 

[a] Action in nullity may be 
brought without regard thereto, as 
such alleged assessment is not an 
assessment within the contemplation 
of law, and is not and can never be- 
come a basis for the levy of a valid 
tax, and may be canceled from the 
records as other unwarranted en- 
cumbrances upon the title. Soniat v. 
Board of State Affairs, 83 So. 760, 
146 La. 450. 

25. Bowman-Hicks Lumber Co. v. 
Oden, 86 So. 313, 147 La. 870. 

26. D.C.—Buchanan v. McFarland, 
31 App.D.C. 6. 

La.—Soniat v. Board of State Af- 
fairs, 83 So. 760, 146 La. 450; Tragar 
v. Clayton, McG. 228. 

N.J.—State v. Segoine, 21 A. 852, 53 
N.J.Law 339. 

N.Y.—Jamaica, etc.,, Road Co. v. 
Brooklyn, 25 N.E. 476, 123 N.Y. 375. 

N.D.—Bismarck Water Supply Co. 
v. Burleigh County, 161 N.W. 1009, 36 
NSD: 190. 

[a] Filing of assessment roll is 
not notice to executory purchaser of 
standing timber, since he has no tax- 
able interest in the property, thus 
such notice does not compel his ap- 
pearance before the county board of 
equalization. While such filing is no- 
tice to those to whom notice is due, 
the failure of the executory purchaser 
to appear before the board does not 
conclude him under the rule that he 
had a plain and adequate remedy at 
law. Nehalem Timber & Logging Co. 
v. Columbia County, 189 P. 212, 191 P. 
318, 97 Or. 100. ‘ 

[b] Statute providing summary 
remedy by petition to declare an as- 
sessment not lawfully made embraces 


only those assessments in which there 
is error on the face of the assessment 
roll, and the remedy is not coexten- 
sive with that afforded in equity, and 
is not available after the property has 
been sold for taxes and the rights 
of third persons have intervened. 
Ean en v. Matson, 43 So. 695, 53 Fila. 


[ec] Where taxpayer has voluntari- 
ly valued his property at a given fig- 
ure and allows his taxes to become 
delinquent for a period of five years 
without applying to the board of 
equalization for a correction of his as- 
sessments or availing himself of the 
other statutory remedy of paying the 
tax and suing for its recovery on the 
ground of the illegality of the tax, 
he will not be granted relief by an or- 
der cancelling the assessment rolls 
and ordering a reassessment. Blake 
v. Young, 261 P. 923, 128 Okl. 153. 

[d] Where taxpayer does not seek 
correction when rolls are open for in- 
spection, his right to bring suit is 
lost. S»niat v. Board of State Affairs, 
83 So. 760, 146 a. 450. 

27. Invalidity of assessment as de- 
structive of exclusiveness of admin- 
istrative remedy see supra § 1005. 

28. Bowman-Hicks Lumber Co. vy. 
Oden, 86 So. 313, 147 La. 870. 3 

[a] Courts in such situation will 
reserve to the taxing authorities such 
rights in the matter as the law may 
eonfer on them. Bowman-Hicks 
Lumber Co. v, Oden, 86 So. 313, 147 
La. 870. 

29. Crowell & Spencer Lumber Co. 
y. Lafleur, 69 So. 170, 137 La. 772. 

30. West Virginia Hotel Corpora- 
tion v. W. C. Foster Co., (Fla.) 132 So. 
842 [foll 134 So. 230]. 

31. Nehalem Timber & Logging Co. 
v. Columbia County, 189 P. 212, 191 P. 
ZLS, 797 Orns 00. 

[a] No taxable interest.—Where 
property taxable only to the extent 
of a railroad company’s interest under 
a grant from the government was as- 
sessed at a value largely in excess of 
such interest to an executory pur- 
chaser of the standing timber, he was 
not required to do equity by paying 
or tendering the tax computed on a 
proper valuation of such interest as a 
condition of having the cloud on the 
title removed, as he had no taxable 
interest in the land. Nehalem Timber 
& Logging Co. v. Columbia County, 
U89— P; 212,191) P3818, 9%.Or; 1005 

32. West Virginia Hotel Corpora- 
tion v. W. C. Foster Co., (Fla.) 132 So. 
842 [foll 134 So. 230]. 
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tained unless plaintiff shows the payment of one 
tax.8? 

[§ 1149] e. Who May Sue and Parties. Generally 
an action to vacate an illegal assessment may be 
maintained by anyone having a direct interest in 
the property and who may be affected by the taxes 
in question.*+ However, it is held that a person who 
purchases property is without interest to have set 
aside a tax assessment made against such property 
before he acquired the title.*° One without inter- 
est in an assessment is not a necessary party in an 
action to vacate it.2° And ordinarily the only 
necessary defendant is the municipal corporation 
levying the tax, and not administrative officers or 
any third persons.** Thus a tax assessor®® or tax 
collector®® is not ordinarily a necessary party; al- 
though as to the latter, there is contrary authority.*° 
Parties in whose names plaintiff’s land was errone- 
ously assessed need not be joined;*t however, the 
property owner is not estopped to sue to annul as- 
sessments of property assessed, in the names of per- 
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the assessment on the ground that it is assessed in 
the name of those who do not own it.*? 

[§ 1150] f. Pleading. Plaintiff must distinctly 
and specifically allege the errors or grounds of ille- 
gality on which he relies.** 

Matters to be proved and evidence admissible un- 
der pleadings, The general rules of pleading in re- 
gard to what plaintiff must prove in relation to the 
issuest* will apply in these proceedings to cancel 
assessments.*> Thus, where the ground of complaint 
is that a tax is void for want of authority to levy 
it, plaintiff may maintain the suit without a show- 
ing that he is prejudiced or that the tax is unequal- 
ly assessed.4* And in compliance with the general 
rule,*7 the evidence must correspond to the allega- 
tions and be restricted to the issues.4® Thus assess- 
ments for years prior to those involved are admis- 
sible, in a suit for cancellation on the ground of 
overvaluation, to show that the assessors arbitrarily 
adopted the valuation of prior assessors and that 
such valuations are on a higher percentage of value 


sons not owning it, where he contests the legality of 


33. Hammond Lumber Co. v. Cow- 
litz County, 147 P. 19, 84 Wash. 462. 

34. Thomas: v. Auditor-General, 
79 N.W. 812, 120 Mich. 535 (joinder 
of plaintiffs having a common interest 
in vacating the assessment); Kent v. 
Exeter, 44 A. 607, 68 N.H. 469 (admin- 
istrator of deceased taxpayer); Ort- 
man v. Kittitas County, 177 P. 721, 105 
Wash. 144; Spear v. Door County, 27 
N.W. 60, 65 Wis. 298; Pier v. Fond du 
Lac County, 10 N.W. 686, 53 Wis. 421. 

[a] Former owner of land who 
conveyed it by warranty deed with 
full covenants, under which liability 
might arise if a hostile title were ac- 
quiesced under the tax assessment, 
may maintain the suit.. Pier v. Fond 
du ac County, 10 N.W. 686, 53 Wis. 
421. 

[b] Mortgagor who has covenant- 
ed to pay taxes may sue to set aside 
an illegal tax even after foreclosure 
and sale. Spear v. Door County, 27 
N.W. 60, 65 Wis. 298. 

[ec] Patentee’s purchaser in pos- 
session.—Where the ‘United States 
government issued a patent to land 
subsequently found upon public sur- 
vey ta be state land, but which the 
state, by statute, agreed to convey to 
the United States, the patentee’s pur- 
chaser in possession of land has a 
right to mafntain an action to cancel 
taxes assessed against the land, for 
although taxes have been assessed 
against land which was the property 
of the state, a person having an inter- 
est in that property which might 
thereafter result in legal title may 
maintain the action, since, should he 
acquire the title, the improper assess- 
ment would have created a cloud up- 
on it. Ortman v. Kittitas County, 177 
P. 721, 105 Wash. 144. 

[d] Nonresident of a county may 
petition the county court to set aside 
an assessment unjustly assessed. Ex 
p. Parish of Rothesay, 46 N.B. 74. 

[e] United States can maintain 
bill to cancel taxes unlawfully as- 
sessed under state government on 
lands of Indian allottees. United 
States v. Board of Com’rs of Osage 
County, Okl., 193 F. 485. 

35. In re Southern Wood Mfg. Co., 
22 So. 39, 49 La.Ann, 926. 

836. See case infra this note. 

[a] Where tax was voted in favor 
of railroad company but never actu- 
ally levied, the railroad company is 
not a necessary party to an action to 
vacate the assessment. Erwin v. 
Town of Franklinton, 58 So. 587, 130 
La. 827. 

87. Pensacola v. Louisville, etc., R. 
Co., 21 Fla. 492; Thomas v. Auditor- 
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General, 79 N.W. 812, 120 Mich. 535; 
Adams v. Auditor-General, 5 N.W. 457, 
43 Mich. 453; Newmeyer v. Missouri, 
etc., R. Co., 52 Mo. 81, 14 Am.Rep. 394 
(state not necessary party); In re 
Jones, 18 Hun GN.Y.) 327. 

[a] Purchaser of property at tax 
sale is not a necessary party to a pro- 
ceeding to vacate an assessment. In 
re Jones, 18 Hun (N.Y.) 327. 

38. Pensacola v. Louisville & N. R. 
Co., 2k Ela, 492: 

39. Pensacola v. Louisville & N. R. 
Co., supra; Raley vy. Bitter, (Tex.Civ. 
App.) 170 S.W. 857. 

40. See cases infra this note. 

[a] In Louisiana.—1) Although 
an action to vacate a tax as illegal is 
properly brought against the town 
without joining the tax collector, who 
is a mere agent, the action might 
have been brought against the col- 
lector alone, but there is no objection 
to the principal being impleaded. Er- 
win v. Town of Franklinton, 58 So. 
587, 130 La. 827. (2) An assessment 
which has passed from the board of 
appraisers and become final cannot be 
set aside contradictorily with the 
board alone, without making the col- 
lector or the one in charge of the li- 
cense tax a party to the suit. Colo- 
rado Southern, N. O. & P. R. Co. v. 
City of Crowley, 63 So. 868, 134 La. 
180. (8) However, after property is 
adjudicated to the state, proceedings 
do not lie against the tax collector 
alone to cancel taxes. Coifer v. Land 
Co., 6 La.A. (Orleans) 214. 

41. Gilman v. Shéboygan County, 
48 N.W. 111, 79 Wis. 26. 

42. Nylka Land Co. v. City of New 
Orleans, 117 So. 918, 166 La. 786. 

43. Fla.—-Tampa v. Kaunitz, 23 So. 
416, 39 Fla. 688, 68 Am.S.R. 202; Pen- 
sacola v. Bell, 22 Fla. 466. ; 

Il].—Buttenuth v. St. Louis Bridge 
Co.,.10 Ni. 43957123" 211,535, BcAm.S. 
R. 545. 

Iowa.—King v. Parker, 34 N.W. 451, 
73 Lowa 757. 

La.—Nylka Land Co. v. City of New 
Orleans, 117 So. 918, 166 La. 786; New 
Orleans v. Walker, 23 La.Ann, 781, _ 

Mich.—Boyce vy. Auditor-Gen., 51 N. 
W. 457, 90 Mich. 314 [aff 52 N.W. 754, 
90 Mich. 326]. 

N.J.—Cossitt v. Reimenschneider, 
39 N.J.Law 625. 

Tex.—Raley v. Bitter, 
170 S.W. 857. 

N.B.—Ex p. Parish of Rothesay, 46 
N.B. 74. 

[a] Allegations not vague.—Alle- 
gations that defendant knew that the 
assessments were illegal and that the 
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than allowed by law.+*® 


title of the owner in a suit seeking to 
annul the assessment was. estab- 
lished in the lawsuit held not vague. 
Nylka Land Co. v. City of New Or- 
leans, 117 So. 918, 166 La. 786. 

[b]. Statement as part of petition. 
—In a suit against a tax collector to 
cancel void tax liens, a statement of 
the taxes, showing the years for 
which they were due and the lots en- 
cumbered, which accompanied the pe- 
tition, constitutes a part thereof, and 
the petition is not bad because not 
stating with particularity the proper- 
ty encumbered. Raley v. Bitter, (Tex. 
Civ.App.) 170 S.W. 857. 

[ec] Complaint held not demurra- 
ble.—Bismarck Water Supply Co. v. 
Burleigh County, 161: N.W. 1009, 36 
N.D. 191. 

[ad] In Virginia strict rules of 
pleading are not applicable to a suit 
by a railway company for relief 
against an annual state franchise tax, 
hence, on suit by a railroad company 
for relief against an annual state 
franchise tax, on the ground of ex- 
emption under its charter, the com- 
monwealth could answer that the ex- 
emption had been surrendered. Com- 
monwealth v. Richmond, F. & P. R. 
Co.,°69' S.H..1070,; 111 Via. 611, 

44. See Equity §§ 627, 1160-1166. 

45. See case infra this note; and 
infra note 46. 

[a] Unproved averments in sup- 
plemental bill not defeating recovery. 
—A suit attacking the valuation of 
intangible corporate property for tax 
purposes should not have been decid- 
ed against plaintiff, because the rec- 
ord did not show the truth of the 
averments in a supplemental bill filed 
with the court’s permission after 
hearing and decision, but before en- 
try of the decree, even though it can- 
not be said that defendant, by not 
answering, admitted such averments, 
and plaintiff cannot be held in default 
for not introducing evidence at the 
hearing respecting these matters, 
they not having been considered by 
the state board which made the valu- 
ation, nor deemed by any of the par- 


ties material until the court rendered | 


its decision. Louisville & N. R. Co. 
v. Greene, 37 S.Ct. 683, 244 U.S. 522, 
61 L.Ed. 1291, Ann.Cas.1917E 97 [mod 
230 EF. 191]. ; 
Supplemental bills generally see 
Pauley §§ 658-668; Pleading §§ 795— 


46. St. Louis County v. Nettl 
22 Minn. 356. % Bae 
47. See Pleading § 1167. 
48. See cases infra notes 49, 50. 
49. Weyerhaeuser Timber Co. y. 
— et 


Likewise, evidenee as to 
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the amount of license taxes, fees, and commissions 
in a county is admissible to show what revenues 
the county had in addition to the tax sought to be an- 
nulled on the ground that the valuation of the prop- 
erty was at a higher percentage than was necessary 
to meet the budget of expenditures.®° 

[§ 1151] g. Evidence. The presumption is in fav- 
or of the correctness and regularity of the assess- 
ment,° and the proper performance of their duties 
by the taxing officers.°? And where an estoppel for 
failure to make the required statutory return is 
pleaded and proved in defense, the burden of prov- 
ing facts to remove the case from the operation of 
the estoppel is on plaintiff suing to annul.°? How- 
ever, where it has been shown that the owner of 
personalty, alleged to. have been illegally taxed, had 
abandoned his domicile and acquired one in another 
state, the burden is on the taxing authorities to show 
that he, on returning to the jurisdiction, intended to 
abandon his domicile in such other state.°4 The gen- 
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eral rules governing the weight and sufficiency of 
the evidence®® are applicable in an action to vacate 
or annul an assessment.°* And where the assess- 
ment rolls are impeached by prima facie evidence and 
defendant fails to call the assessors or in any way 
to rebut plaintiff’s evidence, a nonsuit will, of course, 
be denied.°? 

[§ 1152] h. Judgment—(1) In General. The 
judgment must be supported by the findings,®* and 
be within the power of the court.°® The court may, 
where it is proper, order complainant’s assessment 
to be stricken from the roll,®° or it may even vacate 
and annul the entire assessment roll.*1 In some ju- 
risdictions a reduction of an assessment cannot be 
decreed in a suit for its cancellation,®? although in 
cases of overassessment the annulment will be limited 
to the part in excess of the legal limit. In other 
jurisdictions, however, if the objections relied on 
and established affect only the particular assess- 
ment before the court, it may simply correct or ad- 


Rigs County, 167 P. 35, 97 Wash. 


50. Peavy-Wilson Lumber Co. v. 
Police Jury of Sabine Parish, 84 So. 
361, 146 La. 1075. 

S51. Wells, etce., Express v. Craw- 
ford County, 40 S.W. 710, 63 Ark. 576, 
37 L.R.A,. 371; Moffat v. Calvert Coun: 
ty, 54 A. 960, 97 Md. 266; Henderson 
v. Hughes County, 83 N.W. 682, 13 S. 
D. 576; Columbia River Door Co. v. 
Cowlitz County, 216 P. 875, 125 Wash. 
603; Hammond Lumber Co. vy. Cowlitz 
County, 147 P. 19, 84 Wash. 462. 

[a] It will be presumed that log- 
ging railroad located entirely on the 
owner’s land, being real estate or an 
improvement thereon, was included in 
assessing the value of the land, so 
that it cannot be separately assessed 
as a railroad after the payment of the 
taxes on the land. Hammond Lumber 
Co. v. Cowlitz County, 147 P. 19, 84 
Wash. 462. 

[b] Presumption as to time of 
completion of roll.—Where it is al- 
leged by plaintiff, and not denied in 
the answer, that an assessment roll 
was completed ‘‘on or about the first 
day of June,” it will be assumed that 
the. roll was completed prior to June 
15 of the same year. Johnson Home 
v. Seneca Falls, 55 N.Y.S. 803, 37 App. 
Div. 147. 

52. Louisiana Long Leaf Lumber 
Co. v. Vines, 90 So. 660, 150 La. 311. 

53. Louisiana Long Leaf Lumber 
Co. v. Vines, supra. 

54. Talley v. Commonwealth, 103 
SB 612, 127-Vias 251.6, 

55. See Evidence §§ 1730-1806. 

56. See cases infra this note. 

[a] Clear and convincing proof.— 
To authorize equity to set aside an 
assessment for fraud, proof of fraud 
or unjust discrimination must be clear 
and convincing. Sanitary Dist. of 
Chicago v. Gifford, 100 N.E. 9538, 257 
Tll. 424. , . 

[b] Evidence held sufficient: (1) 
To sustain finding that no fraud was 
established in fixing assessed_valua- 
tion of bridge. St, Louis Electric 
Bridge Co. v. Koeln, 287 S.W. 427, 315 
Mo. 424. (2) To sustain finding that 
property was all acquired with pro- 
ceeds of issued property and increase 
of issued property. Olney v. McNair, 
177 P. 641, 105 Wash. 18. (3) To war- 
rant finding that cotton assessed be- 
longed to executor and not estate, and 
so assessment against him was justi- 
fied. Darr v. Pope County, 221 S.W. 
185, 143 Ark. 578. (4) To show that 
increase by board of equalization was 


unwarranted. Brundrett v. Lucas, 
(Tex.Civ.App.) 194 S.W. 613. (5) To 
show excessive valuation. Norpia 


Realty Corporation v. Thurston Coun- 
ty, 231 P. 18, 181 Wash. 675; Case v. 
San Juan County, 109 P. 809, 59 Wash. 
222. (6) To prove that amount of saw 


timber on land was excessively over- 
estimated. Stimson Timber Co. v. 
Mason County, 192 P. 994, 112 Wash. 
603. (7) To show that banks in cer- 
tain county were assessed at seventy- 
five per cent of their value. Brund- 
rett.v. Lucas, supra. (8) To show that 
bank was solvent on day for assess- 
ing shares of stock. Ammon y. Ben- 
ton County, 251 P. 575, 141 Wash. 350. 
(9) To show that only one half of rail- 
road was constructed prior to April 1, 
1901, and that as to this part it was 
not within exemption period of. ten 
years. Louisiana & A. R. Co. v. State 
Board of Appraisers, 64 So. 985, 135 
La. 69. (10) To show that property 
owner had established his residence 
out of city with intention of changing 
his residence. State v. Leuch, 146 N. 
Las 790, 156 Wis. 631, Ann.Cas.1917B 
778. 

[c] Evidence held insufficient: (1) 
To show excessive assessment. St. 
Louis Electric Bridge Co. v. Koeln, 
287 S.W. 427, 315 Mo. 424; Union In- 
dependent School Dist. v. Sawyer, 
(Tex.Civ.App.) 259 S.W. 637; Kettle 
River Industrial & Development Co. v. 
Ferry County, 199 P. 722, 116 Wash. 
498. (2) To entitle owners of timber 
land to relief in equity against as- 
sessment of their lands on ground of 
discrimination or overvaluation. 
Clallam Lumber Co. v. Clallam Coun- 
ty, 245 FSs99; 157 CiCiA. 56125 (3) /To 
overcome presumption that deceased 
was domiciled in other state at time 
of her death. Talley v. Common- 
wealth, 103 S.E. 612, 127 Va. 516. (4) 
To show want of title and ownership. 
Hannis Distilling Co. v. Berkeley 
County Ct., 59 S.E. 1051, 62 W.Va. 442, 
407 


{d] Proof of particular fact not 
proof of general condition.—Evidence 
that parts of land in a certain town 
were assessed below the market value 
is insufficient on which to base a find- 
ing that such condition existed gener- 
ally. Brundrett v. Lucas, (Tex.Civ. 
App.) 194 S.W. 613. 

[e] Stipulated facts held to be in- 
sufficient evidence to warrant the 
court in placing a different assess- 
ment than that placed by the town- 
ship board of review and the county 
board of equalization. Haigh v. 
Board of Com’rs for Billings County, 
164 N.W. 146, 37 N.D. 493. 

57. Brown v. Oneida County, 79 N. 
W. 216, 103 Wis. 149; Plumer v. Mara- 
thon County, 50 N.W. 416, 46 Wis. 163. 

58. See cases infra this note. 

[a] Judgment for nonresident in 
an action to annul a tax assessment 
on mortgage notes held sustained by 
the findings. Theobald v. Clapp, 87 
Waly 100, 43 Ind.App. 191. 

[b] Judgment for plaintiff held 
not sustained by findings.—Theobald 
y. Clapp, 87 N.E. 100, 48 Ind.App. 191.. 


{c] Construction of finding.—The 
word “entire” in the finding in a suit 
relative to taxation of a domestic in- 
surance company, that the entire as- 
sets of the company amounted to a 
certain sum, indicates that no sort of 
assets was excluded, but that non- 
taxable liberty bonds, in which its 
capital stock was invested, were in- 
cluded. City of Waco v. Texas Life 
Ins. Co., (Tex.Civ.App.’) 228 S.W. 245 
[aff (Commn.App.) 248 S.W. 315]. 

59. See cases infra this note. 

[a] Although statute gives circuit 
judge authority to declare illegal “any 
assessment not lawfully made,” it 
gives no authority to pass on the va- 
lidity of an ordinance levying a tax, 
there being no allegation of any as- 
sessment made under levy. Wetzel 
v. Town of Ft. Myers, 51 So. 540, 59 
Fla. 427.. 

[b] Offset.—The court, in the ex- 
ercise of its equitable powers, may 
offset personal property taxes paid in 
former years against reassessed in- 
come taxes for such years. Oconto 
Co. v. Wisconsin Tax Commission, 214 
N,W. 445, 193 Wis. 488. 

60. Yale University v. New Haven, 
42 A. 87, 71 Conn. 316, 43 L.R.A. 490; 
Matter of Douglas, 1 N.Y.S. 126, 48 
Hun 318; In re Ulster County Sav. 
Bank, 20 Hun (N.Y.) 481. 

61. Auditor-General v.: Pioneer 
Iron Co., 82 N.W. 260, 123 Mich. 521; 
In re Assessment School Rate, 3 N.S. 
122; Lineoln County v. Niagara, 25 
U.C.Q.B. (Ont.) 578; In re Secord, 24 
U.C.Q.B. (Ont.) 142; Truchon y. Chi- 
coutimi, 25 Que.Super. 55. 

62. Constantin Refining Co. v. Day, 
85 So. 618, 147 La, 623; Fidelity Mut. 
Life Ins. Co. v. Fitzpatrick, 52 So. 118, 
125 La. 976, 136 Am.S.R. 359; Liver- 
pool & London & Globe Ins. Co. v. 
Board of Assessors, 47 So. 415, 122 La. 
98 [aff 31 S.Ct. 550, 221 U.S. 346, 55 
G.Ha..%62, L.R.A.1915C 903): 

[a] Where petition, in action to 
cancel assessment of personalty, 
prayed for judgment that the assess- 
ment against petitioner on money 
loaned on interest, ete., was void, and 
that defendant board of assessors be 
ordered to cancel it, and that the state 
tax collector and the city be re- 
strained from claiming taxes thereon, 
or attempting to collect such taxes, 
and for such other relief as petitioner 
was entitled to, it was held that the 
petition was for cancellation of the 
assessment, and not for reduction 
thereof, and hence a reduction could 
not be decreed. Fidelity Mut. Life 
Ins. Co. v. Fitzpatrick, 52 So. 118, 125 
La. 976, 1386 Am,.S.R. 359. 

63. Constantin Refining Co. v. Day, 
85 So. 613, 147 La. 623; Peavy-Wilson 
Lumber Co. v. Police Jury of Sabine 
Parish, 84 Soe, 361, 146 La. 1075. 
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just complainant’s assessment.** 


Effect of judgment. 


will prevail against a subsequent 


by the auditor general for the sale of the land for 
nonpayment of such taxes;°®? and a judgment annul- 
ling a tax will necessarily destroy any tax certificate 
issued by virtue of such tax and defeat a void deed 


[§ 1155] A. In General. The lien for taxes is 
not created by the owner and possessor of land but 
There is no common-law rule 


by the sovereign.’* 


64. Underwood Typewriter Co. v. 
Chamberlain, 1602 A. 600, 92 Conn..199; 
Kinsella v. Auburn, 7 N.Y.S. 317, 4 
Silv.Sup. 101; Haigh v. Board of 
Com’rs for Billings County, 164 N.W. 
146, 37 N.D. 493; First Thought Gold 
Mines v. Stevens County, 157 P. 1080, 
91 Wash. 437; Kennan v. Ashland, 140 
N.W. 336, 152 Wis. 560; Hixon v. 
Eagle River, 65 N.W. 366, 91 Wis. 649. 

{a] Pair valuation fixed.—In an 
action to cancel assessed valuations 
placed upon plaintiff's mineral lands 
for the years 1909-1912, it was held 
that a fair valuation for 1909 was 
fifty thousand dollars, and for each 
of the three following years ten thou- 
sand dollars, in addition to the im- 
provements. First Thought Gold 
Mines v. Stevens County, 157 P. 1080, 
91 Wash. 437. 

{b] Plaintiff is not deprived of a 
judgment for the amount of his over- 
assessment because of his payment 
into court, as required by St. (1911) 
§ 1210h1, of the amount of taxes 
levied, as a condition to an action to 
set aside the taxes against real estate, 
Since §§ 1210h8, 1210h4, providing for 
a judgment in his favor for such ex- 
cess and for its immediate payment. 
Kennan v. Ashland County, 140 N.W. 
336, 152 Wis. 560. 

65. Tampa v. Mugge, 24 So, 489, 
40 Fla. 326.. 

[a] Courts can in proper cases 
strike down illegal portion of tax, and 
leave remainder intact. West Vir- 
ginia Hotel Corporation v. W. C. Fos- 
ter Co., (Fla.) 132 So. 842 [foll West 
Virginia Hotel Corp. v. Barbee, (Fla.) 
134 So. 230]. 

66. State v. Chicago, R. I. & G. Ry. 
Co., (Tex.Commn.App.) 263 S.W. 249 
[aff (Civ.App.) 241 S.W. 255]. 

67. Thomas v. Auditor-General, 79 
N.W. 812, 120 Mich. 535. 

68. German Nat. Bank y. Bayfield 
County, 121 N.W. 256, 139 Wis. 398; 
Lamoreux v. Bayfield County, 121 N. 
W. 255, 256, 139 Wis. 394, 398. 

[a] Tax sale certificate remains 
as evidence of the statutory right of 
reimbursement of the holder of the 
certificate. Lamoreaux v. Bayfield 
County, 121 N.W. 255, 256, 139 Wis. 
394, 398; German National Bank of 
Beaver Dam v. Bayfield County, 121 
N.W. 256, 139 Wis. 298. 

Statutory right of reimbursement 
of holder of tax certificate see infra 
XIV. 

69. Reassessment generally 
supra § 811. 

70. Griggs v. St. Croix County, 20 
F. 341; Johnston v. Oshkosh, 27 N.W. 
320, 65 Wis. 473; Spear v. Door Coun- 
ty, 27 N.W. 60, 65 Wis. 298; Pratt v. 
Lincoln County, 20 N.W. 726, 61 Wis. 


see 


Moreover, it has 
been held to be error for a court to declare a whole 
assessment to be unlawfully made where the illegal 
items can be separated from the assessment list 
without impairing those which are legal.®® 

While one not a party to a 
suit brought against the taxing authorities by an im- 
provement distriet is not affected by a judgment de- 
claring the assessment invalid,®® still a valid decree, 
not appealed from, setting aside illegal town taxes, 


TAXATION 


decree obtained 


of the court.7? 
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62; Monroe v. Ft. Howard, 6 N.W. 
803, 50 Wis. 228; Kingsley v. Mara- 
thon County, 6 N.W. 317, 49 Wis. 649; 
Single v. Stettin, 6 N.W. 312, 49 Wis. 
645; Plumer v. Marathon County, 50 
N.W. 416, 46 Wis. 163. 

[a] Action to try title to land in 
question will not stay proceedings to 
Set aside a tax assessment. Gilman 
v. Sheboygan County, 48 N.W. 111, 79 
Wis. 26. 

71. U.S.—Maish v. Arizona, 17 S. 
Ct. 193, 164 U.S. 599, 41 L.Ed. 567. 

Me.—Dresden v. Bridge, 38 A. 545, 
90 Me. 489. 

Mich.—Auditor-Gen. v. Smith, 85 N. 
W. 8, 125 Mich. 576. 

Miss.—Darnell y. Johnston, 68 So. 
780, 109 Miss. 570. 

N.J.—Crossley v. East Orange Tp. 
Committee, 41 A. 712, 62 N.J.Law 583. 

N.Y.—People v. Neff, 46 N.Y.S. 385, 
19 App.Div. 590 [aff 49 N.E. 1102, 154 
N.Y) 763). 

[a] New assessment of mines will 
not be made at a suit of the city 
where the assessment, based on the 
proceeds of all ores extracted within 
the county, but not designating the 
part mined in the city, was not so in- 
Sufficient as to justify a holding that 
no assessment was made. Mammoth 
City v. Snow, 253 P. 680, 69 Utah 204. 

[b] Stay for equalization.—On 
complaint that a public utility was 
assessed higher in proportion than 
other property, the trial court should 
stay the proceedings for judicial re- 
view and direct the tax commission to 
proceed to equalize the assessment. 
Peninsular Power Co. v. Wisconsin 
Tax Commission, 218 N.W. 371, 195 
Wis. 231. ; 

[ec] Railway company not party to 
suit brought by an improvement dis- 
trict against the tax assessor and 
commissioners’ court was not affected 
by a new assessment ordered by the 
court upon holding the assessment in- 
valid. State v. Chicago, R. I. & G. Ry. 
Co., (Tex.Commn.App.) 263 S.W. 249 
[aff (Civ.App.) 241 S.W. 255]. 

Effect of judgment generally see 
supra § 1152 notes 66-68. 

Reassessment see supra § 811. 

72. State v. New Orleans, 30 So. 
97, 105 La. 768; Newark Brass Works 
v. State Bd. of Assessors, 43 A. 695, 
63 N.J.Law 500; People v. Pratt, 19 
N.Y.S. 565, 22 N.Y.Civ. Proc. 294; Man- 
or Real Estate, etc., Co. v. Cooner, 58 
A, 918,209 Pa. 581. 

[a] Statutory regulation of costs. 
—(1) Under Act (1916) No. 140, pro- 
viding that the attorney for the tax 
collector shall receive ten per cent 
commission on the amount of taxes 
involved when the assessment is sus- 
tained or not reduced more than twen- 
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issued on such certificate.%* 

[§ 1153] (2) Stay of Proceedings and Reassess- 
ment.®® In some states, by statute, if the court de- 
cides that the assessment should be vacated for rea- 
sons going to the groundwork of the tax and affect- 
ing all the property on the roll, it will stay all pro- 
ceedings in the action until a general reassessment 
can be made,”° or, if the action necessary to be taken 
in order to do justice to complainant more properly 
belongs to the province of the assessors than to that 
of the court, those officers may be ordered to make 
a new assessment." 

[§ 1154] i. Costs. é 
when regulated by statute, rests in the discretion 


The question of costs, except 


which makes the levy of taxes, of its own foree, a 
lien on the property of the taxpayer.7® Unless ex- 


ty-five per cent of the reduction 
claimed, and providing further that 
he shall receive five per cent of the 
taxes involved and collected when the 
assessment is not sustained, one su- 
ing for cancellation or reduction of a 
tax assessment who obtained a reduc- 
tion not exceeding twenty-five per 
cent of the reduction claimed was lia- 
ble for fee of the tax collector’s at- 
torney amounting to ten per cent of 
the amount of taxes to be collected. 
Mortgage & Securities Co. v. City of 
New Orleans, 97 So. 44, 153 La. 1073. 
(2) Attorneys for the tax collector, 
in a suit to annul a timber assess- 
ment, were properly allowed only five 
per cent commission, where the as- 
sessment was reduced more than 
twenty-five per cent. Crowell & Spen-' 
cer Lumber Co. v. Police Jury of Nat- 
Sones Parish, 115 So. 51, 164 La. 
73. Iien: 
Generally see Liens 37 C.J. p 303 et 


seq. 
weperoud on title see Quieting Title § 


Enforcement of against: 
Personal property see infra § 1380. 
Reale Bvebeney, see infra §§ 1552— 


For: 
Federal taxes: 
eneradly see Internal Revenue & 


Distilled spirits see Internal Rev- 
enue § 176. 
State or municipal taxes or assess- 
ments: 
Assessment for: 
Drain see Drains §§ 269-270. 
Highway see Highways § 512. 
Levee see Levees and Flood 
Control § 73. 
Public improvement see Muni- 
ope: Corporations §§ 3395— 


Income tax see infra XX. 

Inheritance tax see infra XXI. 

License fees and taxes see Li- 
censes § 118. 

Liquor tax see Intoxicating Liq- 
uors § 173. 

Municipal taxes see Municipal 
Corporations §§ 4434-4441. 

Water charges see Waters [40 

; Cye 807]. 

Payable from testator’s personal es- 

tate see Wills [40 Cyc 2063]. 
Right to on payment of taxes by 

claimant, lienor, or other third par- 

ty see infra § 1228. 

74. Continental & Commercial 
Trust & Savings Bank v. Werner, 215 
P. 458, 36 Idaho 601 [error dism and 
cert den 44 S.Ct. 452, 264 'U.S. 594, 68 
L.Ed. 857]. 

75. In re Lord, ete., Chemical Co., 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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pressly made so by statute,’* a tax is not a lien on 


property;*7 and this rule applies 


in districts,** as, for example, fire districts,7° as 
The intention to create a 
lien must be clearly manifested in the statute,*! 
either expressly®? or by necessary’? or fair’* implica- 
A lien does not arise by 


well as general taxes.®° 


tion, and not otherwise.®® 


44 A. 775, 7 Del.Ch. 248; Moody v. 
Sewerage & Water Board, 3 La.A. (Or- 
leans) 139. See Bailey v. Fuqua, 24 
Miss. 497 (the state has no lien, by 
the provisions of the common law, 
upon the personal property or choses 
in action of the taxpayer for the 
amount of taxes due). 

76. See statutory provisions. 

[a] In Plorida under Comp. Gen. 
L. [1927] §§ 896, 1020, the state has 
a lien on lands for taxes duly assessed 
thereon. Ridgeway v. Peacock, 131 


. So. 140,. 100 Fla. 1297. 


[b] Im Idaho under Rev. Codes § 
1649 the levy of a tax has the same 
effect as a judgment and becomes a 
lien upon the property. Rice v. Rock, 
144 P. 786, 26 Idaho 552. 

{c] Im Indiana under Burns St. 
Annot. [1914] § 10344, a general tax 
levied by a county constitutes a gen- 
eral lien on real and personal prop- 
erty of the taxpayer situated in the 
county. Wright v. House, 121 N.E. 
433, 188 Ind. 247. 

{d] In Kentucky under St. § 4021 
the commonwealth and each county, 
incorporated city, town, and taxing 
district has a lien on the property as- 
sessed for the taxes due them respec- 
tively. Middlesboro v. Coal, ete., 
eres 57 S.W. 497, 108 Ky. 680, 22 Ky. 

[e] In Oregon under Hill Annot. L. 
§ 2755, an assessment for state and 
county purposes in pursuance of its 
provisions impresses a lien upon the 
mortgagee’s interest in the land ob- 
tained by virtue of the mortgage. 
Ross v. Portland, 70 P. 373, 42 Or. 134. 

{f] In Tennessee under Thompson 
Shannon Code §§ 757, 758, there is a 
lien upon land for taxes against it in 
favor of the state, county, and city. 
Edmonson v. Walker, 195 S.W. 168, 
137 Tenn. 569. 

[fg] Evidence of lien.—The lien 
upon lands for taxes duly assessed 
thereon, given the state by Comp. Gen. 
L. (1927) §§ 896, 1020 is evidenced by 
tax sale certificates issued at the sale 
for nonpayment of taxes. Ridgeway 
v. Peacock, 131 So. 140, 100 Fla. 1297. 

Statutory creation of lien on: 
Personal property see infra § 1164. 
Real estate see infra §§ 1165-1170. 

77. U.S.—Tompkins v. Little Rock, 
etc., R. Co., 18 F. 344, 5 McCrary 597 
epee S.Ct. 762, 125 U.S. 109, 31 L.Ed. 

Lays 
Colo.—People v. City and County of 
Denver, 273 P. 883, 85 Colo. 61. 

Del.-—_McComb v. Rombelen, 116 A. 
745, 13 Del.Ch. 157; In re Lord, etc., 
Chemical Co., 44 A. 775, 7 Del.Ch, 248. 

Idaho.—Palmer vy. Pettingill, 55 P. 
653, 6 Idaho 346. 

Til.—O’Connell v. Sanford, 99 N.E. 
885, 256 Ill. 62. But see Elmhurst 
State Bank v. Stone, 178 N.E. 362, 364, 
346 Ill. 157 [quot Rhinehart v. Schuy- 
ler, 7 Ill. 473, 506] (‘the state, by vir- 
tue of its sovereignty, has a perpetual 
lien upon alli taxable lands within its 
limits’’). : 

Iowa.—Western Securities Co. v. 
Barrett, 230 N.W. 528 [foll Western 
Securities Company v. Black Hawk 
Nat. Bank of Waterloo, 231 N.W. 317, 
211 Iowa 1304]; Andrew v. Munn, 218 
N.W. 526, 205 Iowa 723; Bibbins v. 
Clark, 57 N.W. 884, 59 N.W. 290, 90 
Iowa 230, 29 L.R.A. 278; Castle v. An- 
derson, 29 N.W. 400, 69 Iowa 428; 
Jaffray v. Anderson, 24 N.W. 527, 66 
Iowa 718. 

La.—Moody v. Sewerage & Water 
Board, 3 La.A. (Orleans) 139. 

Md.—Thompson y. Henderson, 142 
A. 525, 155 Md. 665, 58 A.L.R. 1213; 
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to special taxes 


Parlett v. Dugan, 37 A. 36, 85 Md. 407. 
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implication from the mere power to tax;*® nor does 
the duty to assess taxes create a lien on the prop- 
erty on which they ought to be assessed.87 
tax lien is created by a statute which merely gives 
to taxes a preference or prior right of payment as 
against all other debts or claims against the owner 


No 


80. Hoge v. Garcia, (Tex.) 296 S, 


Mo.—-Little River Drainage Dist. v.| W. 982 


Houck, 226 S.W. 72, 206 Mo.App. 283. 
But see Morey Engineering & Con- 
struction Co. v. St. Louis Artificial 
Ice Rink Co., 146 S.W. 1142, 1148, 242 
Mo. 241, 40 L.R.A.N.S. 119 [expl Staf- 
ford v. Fizer, 82 Mo. 393, 397 (cit Blos- 
som vy. Van Court, 34 Mo. 390, 86 Am. 
Deo L143 _McLaren vy. Sheble, 45 Mo. 
130)] (‘“indeed, there was no express 
declaration in the statutes that the 
taxes were a lien. The court cites 
the Blossom and McLaren cases 
5 - Which declare that such taxes 
were a lien; and that such lien was 
impressed by virtue of the assess- 
ment’’). ‘ 

N.J.—Linn v. O’Neil, 25 A. 278, 55 
N.J.Law 58; Johnson v. Van Horn, 
45 N.J.Law 136; Archibald v. Mau- 
rath, 113 A. 6, 92 N.J.Eq.'357;. Cran- 
bury Tp. v. Chamberlin & Barclay, 139 
A. 800, 6 N.J.Misc. 39 [aff 143 A. 920, 
105 N.J.Law 236 (aff 139 A. 800, 6 N. 
J.Misc. 3$9)]. 

N.Y.—McNamara v. City of Roches- 
ter, 207 N.Y.S. 360, 124 Misc. 229. 

Okl.—State v. National Bank of 
Commerce of Pawhuska, 281 P. 579, 
139 Okl. 134 [cit Cyc]. 

Pa.—Taylor v. Bowling, 5 Pa.Dist. 
605, 18 Pa.Co. 259; Frampton’s As- 
signed Hstate, 18 Pa.Co. 462. 

R.I.—Quimby v. Wood, 35 A. 149, 
POR. ba Le 

S.C.—Charleston Heights Co. v. 
City Council of Charleston, 136 S.E. 
3935 138 S.C--187; Harth v:  Gibbes, 
al S.C.L.- 316 But ‘see? Barker® v. 
Smith, 44 S.C.L. 226, 232 (“in order 
to create a lien on land, for the pay- 
ment of a tax, it is necessary that 
there should be either a declaration to 
that effect by some act of the Legis- 
lature or necessity for such lien in 
order to render effective means pro- 
vided for the enforcement of such 
tax”); Butler v. Bailey, 2. S.C.L. 244, 
249 (“the payment of taxes .. . 
must of necessity be of paramount 
obligation. . . That so high was 
this obligation to the public, that it 
might well be compared to a mort- 
gage, pro tanto, which created a lien 
on every man’s real and personal es- 
tate, for his share of the public tax- 
es’’). 

S.D.—J. I. Case Threshing Mach. 
Co. v. Bentson, 231 N.W. 948; Miller 
vy. Anderson, 47 N.W. 957, 1 S.D. 539, 
11 L.RvA. 317. 

Tex.—Hoge v. Garcia, 296 S.W. 982; 
State v. Hunt, (Civ.App.) 207 .S.W. 
636 [rev on another point 217 S.W. 
1034, 110 Tex. 204]. 

Wash.—Phelan v. Smith, 61 P. 31, 
22 Wash. 397 [quot Knowles v. Tem- 
ple, 96 P. 1, 49 Wash. 595]. 

Wyo.—Wakeman v. Board of Com’rs 
of Weston County, 274 P. 12, 40 Wyo. 
58: Lobban v. State, 64 P. 82, 9 Wyo. 
377. 

But see Kerr v. Hoskinson, 47 P. 
172, 173, 5 Kan.App. 193 (‘‘taxes are 
always a lien upon the real estate up- 
on which they are imposed’’). 

[a] Tax has only such lien as is 
given it by statute. In re Wyley Co., 
292 F. 900, 901 [cit Cyc]. 

[b] Virginia Constitution § 168, 
provides that all taxes shall be levied 
and collected under general laws. It 
follows that there are no liens for 
taxes except as provided by statute.” 
Drewry v. Baugh & Sons, 143 S.E. 
713, 714, 150 Va. 394. 

78. Hoge v. Garcia, (Tex.) 296 S. 

982 


79. Quimby v. Wood, 35 A. 149, 19 
RA. 571. 


81. Andrew v. Munn, 218 N.W. 526, 
205 Iowa 7238; Little River Drainage 
Dist. v. Houck, 226 S.W. 72, 206 Mo. 
App. 283; McNamara vy. City of Roch- 
ester, 207 N.Y.S. 360, 124 Misc. 229. 
See Archibald v. Maurath, 113 A. 6, 
92 N.J.Eq. 357 (the existence of a tax 
lien must not be left to doubtful con- 
struction). 

82. Cabin Creek Dist. Bd. of Ed- 
ucation v. Old Dominion Iron, etce., 
Mfg. Co., 18 W.Va. 4472. 

83. McComb v. Robelen, 116 A. 745, 
750, 13 Del.Ch. 157. (where the impli- 
cation is so plain as to be tantamount 
to positive language, a lien may be 
created by necessary implication; but 
the presumption is against the lien 
where it is sought to establish it by 
inference). 

84 Snyder v. Mogart, 5 Pa.Dist. 
146, 147, 17 Pa.Co. 1; Mandamus to 
Commissioners, 17 Pa.Co. 656; Cabin 
Creek Dist. Bd. of Education v. Old 
Dominion Iron, etc., Mfg. Co., 18 W. 
Va. 441, 445. 

85. Colo.—Wason vy. Major, 50 P. 
741, 10 Colo.App. 181. 

Towa.—Andrew v. Munn, 218 N.W. 
526, 205 Iowa 723. 

_ La.—Moody v. Sewerage & Water 
Board, 3 La.A. (Orleans) 139. 
Pee te ie si rhc v. State, 23 Miss. 

N.Y.—McNamara v. City of Roches- 
ter, 207 N.Y.S. 360, 124 Misc. 229. 

Ohio.—In re Citizens’ Bank Assign- 
ment, 2 OhioDec. (Reprint) 230, 2 
West.L.Month. 121. 

Or.—McKennon vy. Warnick, 236 P. 
1051,, 115 Or. 163. 

Pa.—Burd v. Ramsey, 9 Serg.&R. 
109, 112 [quot Finn vy. Mellon, 71 Pa. 
Super. 7, 14]; Brooke v. Kaufman, 6 
Pa.Dist. 513; Laird v. Wack, 5 Pa. 
Dist. 606; Taylor v. Bowling, 5 Pa. 
Dist. 605, 18 Pa.Co. 259; United Se- 
curity Life Insurance, etc., Co. v. 
Dougherty, 5 Pa.Dist. 521, 18 Pa.Co. 
217; Kenner v. Kelly, 19 Pa.Co. 348; 
lKrampton’s Assigned Hstate, 18 Pa. 
Co. 462; Rutt v. Burkey, 18 Pa.Co. 
445; Wetzel v. Goodyear, 17 Pa.Co. 
: Wolfe & Son v. Reilly, 8 Kulp 
448. 

[a] Illustration —Code (1924) § 
7208, providing that taxes due on per- 
sonalty shall be lien upon oWner’s 
real estate, in view of Code (1897) 
§ 1325, does not make assessments 
against shares of stock of stockhold- 
ers of state banking company a lien 
upon its real estate in the hands of 
a receiver, since the taxes in ques- 
tion were not taxes due upon the per- 
sonalty of the bank, but were prima- 
rily the taxes of individual stockhold- 
ers. Andrew v. Munn, 218 N.W. 526, 
205 Iowa 723. 

{[b] Statute providing for divesti- 
ture of liens, by its title, and for the 
payment of the same, cannot create 
a lien for taxes: “If the creation of 
a lien for taxes would be written in 
the body of this act, we could not see 
our way clear to say that under the 
title of such act such provision was 
constitutional, and it seems to us 
absurd to say that such an act can 
create a lien by implication.”  Stras- 
burger v. Guinter, 23 Pa.Co. 481, 486. 

86. Snyder v. Mogart, 5 Pa.Dist. 
146, IvPa-:Cor i: 

87. Heine v. Madison Parish, ete., 
Levee Commissioners, 19 Wall. (U. 
S.) 655, 22 L.Hd. 223; Wason v. Major, 
50 P. 741, 10 Colo.App. 181; Moody 
v. Sewerage & Water Board, 3 La.A, 
(Orleans) 139. j 
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of the property.*® 


plainly required by its terms.°* 
Nature. 


is similar to a mortgage lien.®* 


ae Anderson v. 23. Miss. 
89. In re Citizens’ Bank Assign- 
ment, 2 OhioDec. (Reprint) 230, 2 
West.L.Month. 121. 

90. In re Lord, etc., Chemical Co., 
44 A. 775, 7 Del.Ch. 248. 

91. Iowa Land Co. v. Douglas 
County, 67 N.W. 52, 54, 8 S.D. 491 
[cit Cooley Taxation pp 444-448; 


State, 


Black Tax Titles § 182; Desty Taxa- 
tion § 128]. , 
92. Iowa.—Iowa Securities Co. v. 


Barrett, 230 N.W. 528 [foll Western 
Securities Co. v. Black Hawk Nat. 
Bank of Waterloo, Iowa, 231 N.W. 
317]; Bibbins v. Clark, 57 N.W. 884, 
o N.W. 290, 90 Iowa 230, 29 L.R.A. 

78. 

N.Y.—McNamara v. City of Roches- 
ter, 207 N.Y.S. 360, 124 Misc. 229. ' 

Or.—McKennon y. Warnick, 236 P. 
1051, 115 Or. 168. 

$.D.—J. I. Case Threshing Mach. 
Co. v. Bentson, 231 N.W. 948; Miller 
v. Anderson, 47 N.W. 957, 1 S.D. 539, 
RGA: A307. 

Wash.—Phelan y. Smith, 61 P. 31, 
22 Wash. 397 [quot Knowles v. Tem- 
ple, 96 P. 1, 49 Wash. 595]. 

Wyo.—Farm and Cattle Loan Co. v. 
Faulkner, 242 P. 415, 34 Wyo. 199; 
oe v. State, 64 P. 82, 9 Wyo. 

93. - Selby v. Levee Com’rs, 6 So. 
587, 14 La.Ann. 127; Burnet v. Dean, 
46 A. 532, 60 N.J.Eq. 9 [aff 49 A. 508, 
51 A. 10238, 63 N.J.Eq. 253]. : 

Retroactive construction generally 
See Statutes §§ 690-734. 

94, People v. Michigan Cent. R. 
Co., 108 N.W. 772, 145 Mich. 140. 

95. Collector of Taxes of City of 
Boston y. Revere Building, (Mass.) 
177 N.E. 577; Dunham y. City of Low- 
ell, 86 N.E. 951, 200 Mass. 468. See 
City of Nashville v. Cowan, 10 Lea 
(Tenn.) 212 [quot State v. Campbell, 
(Tenn.) 41 S.W. 937, 938] (‘the ef- 
fect of this legislation [the tax sys- 
tem of Tennessee] is to make the tax 
on land a personal debt of the own- 
er for the payment of which his per- 
sonal property is primariiy liable, and 
the land only a security, by virtue of 
the statutory lien, for the ultimate 
satisfaction of the debt’’). 

96. Hill v. Smithville Independent 
School Dist., (Tex.Civ.App.) 239 S.W. 
987 [aff (Commn.App.) 251 S.W. 209]. 

$7. White v. Hidalgo County Wa- 
ter Improvement Dist. No. 2, (Tex. 
Civ.App.) 6 S.W.(2d) 790. See New 
Britain v. Mariners’ Sav. Bank, 35 A. 
505, 67 Conn. 528 (a lien upon real 
estate for a tax does not exist where 
the statutory steps have not been 
Morir followed). But see infra § 

Assessment see infra §§ 1157, 1158, 

Demand, etc., see infra § 1160. 

Recording, etc. see infra § 1159. 


The statutory liability of per- 
sonal property to be seized and sold for taxes does 
not constitute a lien on the property.*® 
regulation of the order in which several kinds of 
property shall be taken in payment of the tax 
demand, as where personal property is made pri- 
marily liable for the payment of taxes, possesses 
no significance in determining whether or not they 
are liens.°° How far, and to what extent, taxes are 
made a lien upon property is only to be determined 
by the statutory provisions on the subject.°1 A stat- 
ute creating a lien will not be enlarged by construc- 
tion,®? nor given a retrospective operation unless 


Under a contract between the state and 
a corporation, providing for its incorporation, au- 
thorizing it to build a railroad, imposing taxes, and 
making them a lien on its property, the lien for taxes 
As between the as- 
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the tax lien on 
The mere 


sae 


[§§ 1155-1157 


sessor or collector of a tax and the person assessed, 


land is to be regarded simply as 


security of which the collector may avail himself 
in case of the default of the person assessed.°*® 
[§ 1156] B. Prerequisites to Attachment—1l. In 

General. There is no tax lien where there is no obli- 
gation to pay the tax.°* Every essential and material 
requirement of the law must be complied with in 
fixing a lien for taxes on property.°* 

[§ 1157] 2. Assessment—a. Necessity. A tax not 
yet assessed is no lien.®* 
short of an aetual assessment makes the tax a lien.®® 
The completion of the processes prescribed for the 


No act of the assessors 


assessment of a tax is a prerequisite to the attach- 


98. U.S.—Heine vy. Madison Parish, 
etc., Levee Commissioners, 19 Wall. 
655, 22 L.Ed. 223. i 

Cal.—East Bay Municipal Utility 
nants v. Garrison, 218 P. 48, 191 Cal. 
80. 

Colo.—Wason vy. Major, 50 P. 741, 
10 Colo.App. 181. 

Fla.—L’Engle v. Florida Cent., etc., 
R. Cos, 21, Fla. 353. 

Ill—Sanford y. People, 102 Ill. 874. 

Iowa.—Larson v. Hamilton, 99 N. 
W. 1338, 123 Iowa 485. 

Neb.—MeNish v. Perrine, 16 N.W. 
837, 14 Neb. 582. 

N.J.—Hallinger v. Zimmerman, 51 
A. 936, 63 N.J.Eq. 100 [aff 55 A. 432, 
65 N.J.Eq. 764]. 

N.Y.—Barlow v. Saint Nicholas 
Bank, 63 N.Y. 399, 20 Am.R. 547. 

Or.—City of Portland v. Multnomah 
County, 296 P. 48, 135 Or. 469. 

Pa.—Woods vy. Van Bonnhurst, 10 
Pa.Dist. 640. 

Tex.—Hoge v. Garcia, (Civ.App.) 
296 S.W. 982. 

Utah.—Gillmor v. Dale, 75 P. 932, 27 
Utah 372. ; 

Wash.—Town of Uniontown yv. 
Klemgard, 286 P. 648, 156 Wash. 267. 

N.S.—Re H. D. McKenzie Co., Ltd., 
[1928] 1 Dom.L.R. 336. 

Ont.——-Town of Sturgeon Falls v. 
Imperial Land Co., 31 Ont.L. 62, 6 Ont. 
W.N. 46, 7 Dom.L.R. 352, 4 Ont.W.N. 
178, 23 Ont.W.R. 170. 

[a] “Due.”—Where a statute pro- 
vides that taxes ‘‘due’”’ from any per- 
son shall be a lien on real estate own- 
ed by him, taxes are not “due until 
the taxpayer has an opportunity to 
pay them, and he cannot do so until 
there has been a levy, for until then 
the amount he may have to pay is un- 
known.” Castle v. Anderson, 29 N. 
vet 69 Iowa 428 (construing Code 

[b] “Imposed.”—Under the terms 
of a statute imposing a lien on the 
property of the person liable to pay a 
business profits war tax for taxes 
etc., “imposed” under the act, the tax 
cannot properly be said before assess- 
ment by some proceeding, taken to fix 
or collect such taxes, to have been 
“imposed” within the meaning of the 
act. Re . D. McKenzie Co., Ltd., 
(N.S.) [1928] 1 Dom.L.R. 336 (con- 
struing Business Profits War Tax Act, 
{[Can. 1916] ¢ 11 § 24). But see Mon- 
treal Trust Co. v. Rex, (B.C.) [1924] 
1 Dom.L.R. 1030 (construing the 
same statute and holding that the 
assessment does not fix the time 
when the lien attaches; “the assess- 
ment is the mere ascertainment of the 
amount of the profits taxable.” When 
taxes are imposed by sec. 3 and the 
profits for the period have been earn- 
ed, whether an assessment has been 
made or not, the lien attaches’). 

Attachment of incipient or inchoate 


ment of an effectual lien. 
sessed attaches until the amount of the tax is as- 
certained and determined,? determined and levied, 
extended upon the roll and levied,* confirmed,® the - 


No lien on the land as- 


lien see infra § 1175. 

Levy and assessment generally see 
supra §§ 1157, 1158. 

99. Barlow v. Saint Nicholas Bank, 
63 N.Y. 399, 402, 20 Am.R. 547. 

1. Mo.—McAnally v. Little River 
Drainage Dist., 28 S.W.(2d) 650. 

N.J.—Hallinger v. Zimmerman, 51 
A. 936, 63 N.J.Eq. 100 [aff 55 A. 432, 
65 N.J.Eq. 764]. 

N.Y.—Lathers v. Keogh, 17 N.E. 
133, 109 N.Y. 584. 

Or.—City of Portland vy. Multnomah 
County, 296 P. 48, 135 Or. 469. 

Pa.—Woods vy. Van Bonnhurst, 10 
Pa.Dist. 640. 

Tex.—State v. Farmer, 59 S.W. 541, 
94 Tex. 232 (construing Const. art 7 
§ 15); Hoge v. Garcia, (Civ.App.) 
gue ce 982 (construing Const. art 

Utah,—Gillmor vy. Dale, 75 P. 932, 
27. Utah’ 372. ; 

[a] “Assessment.”’—W here the 
original charter of a city provided 
that taxes were to become a lien 
from the time when assessed, and the 
common council, under its Statutory 
power, enacted that the city assessor 
should assess the. taxes between cer- 
tain dates which should become due 
and payable between certain later 
dates, before which at a stated meet- 
ing the city council should fix the rate 
of tax and certify the rate to the as- 
sessor, taxes could not become a lien 
until after the rate of taxation was 
fixed, for by “assessment” is meant 
the imposition of a specific sum upon 
the property of each taxpayer. Hal- 
linger v. Zimmerman, 51 A. 936, 63 
N.J.Eq. 100 [aff 55. A. 1132, 65 NJ. 
Eq. 764). 3 

Necessary steps in assessment gen- 
erally see supra § 758 et seq. 

2. McAnally v. Little River Drain- 
age Dist., (Mo.) 28 S.W.(2d) 650; 
Lathers v. Keogh, 17 N.E. 133, 109 
N.Y. 584 [quot Equitable Life Assur. 
Soc. v. Toplitz, 128 N.Y.S. 153, 156, 
69 Mise. 457]; Dowdney v. New York, 
54 N.Y. 186; Gillmor y., Dale, 75 P. 
932, <2. Utah 372. 

3. City of Portland v. Multnomah 
County, 296 P. 48, 49, 1385 Or. 469 
(whereupon the lien “attaches as of 
the date specified by the statute’’). 

4. Elwood v. Goldman, 144 N.Y.S, 
883, 158 App.Div, 805 Lrev on another 
point 112’ N.E. 421, 217 N.Y. 585} (in 
the absence of a statutory declaration 
fixing the lien of a tax at the time 
of assessment, such lien attaches only 
after the tax has been extended on 
the roll and levied, so that a particu- 
lar sum has become a charge on a 
particular parcel of land). 

5. St. James Church v. New York, 
41 Hun _ (N.Y.) 309; Washington 
Heights M. BE. Church yv. New York, 
20 Hun (N.Y.) 298; Equitable Life 
Assur. Society of United States vy. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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levy actually made,* the rates fixed and the assess- 
ment actually made,’ or the warrant duly issued,’ 
as the case may be under the particular statutory 
A tax lien cannot attach to specific 
property that has been removed and cannot be as- 
That the lien may legally attach as of a 
certain date, there should be at such time an exist- 
ing obligation to pay the particular tax which the 


requirements. 


sessed.° 


lien is to seeure.1° 


Reassessment. Where a statute provides that each 
year’s tax, if not collected of the owner, may be 
assessed against the land itself, after the manner 
of assessing nonresident lands, only by such re- 
assessment may a lien be acquired on the land of a 


resident owner for the tax.11 


[§ 1158] b. Validity. For attachment of the lien, 
it is not only necessary that an assessment be made,?2 
but the assessment must be valid;!® and hence no 
lien attaches where the description of the property 
assessed is ineorrect!* or too indefinite,’®> or if it 


Toplitz, 128 N.Y.S. 1538, 69 Misc. 457 
[aff 128 N.Y.S. 1122, 1438 -App.Div. 
peel: In re Van Beuren, 66 N.Y.S. 

6 McLaughlin v. Miller, 10 N.Y.S. 
830, 57 Hun 430. See Gillmor vy. Dale, 
75 P. 932, 27 Utah 372 (under the pro- 
visions of a statute a tax does not 
become a lien on real estate until 
the rate thereof is fixed and the tax 
levied). 

7. Woods v. Van Bonnhurst, 10 Pa. 
Dist. 640 (construing Act of April 5, 
1844 [Pub. L. 199], Act of Febr. 27, 
1860 § 2 [Pub. L. 85]). 

» 8 Coudert v. Huerstel, 69 N.Y.S. 
778, 60 App.Div. 83; Burr v. Palmer, 
65 N.Y.S. 1056, 53 App.Div. 358. 

[a] Reason for rule.—‘It is only 
then that the process prescribed for 
the assessment of the tax was com- 
plete.” Coudert v. Huerstel, 69 N.Y. 
S. 778, 60 App.Div. 83, 85. 

9. Town of Uniontown v. Klem- 
gard, 286 P. 648, 156 Wash. 267 (where 
grain subject to tax had long since 
been removed from the warehouses in 
which it had been stored, there is no 
method by which it can be taxed so 
as to make the tax a specific lien up- 
on it). 

10. East Bay Municipal Utility 
Dist. v. Garrison, 218 P. 43, 191 Cal. 
680. 

[a] hus, no lien to secure the 
future collection of a tax for the 
maintenance or expenditures of a cer- 
tain utility district could attach on a 
certain date when such district did 
not as yet exist and could not create 
an obligation. East Bay Municipal 
Utility Dist. v. Garrison, 218 P. 43, 
191 Cal. 680. 

Time when lien attaches see infra 
§§ 1172-1175. 

11. Greenfield v. Beaver, 62 N.Y.S. 
471, 30 Misc. 366 (construing Tax L. 
§ 89). See Rose v. Northrup, 84 N. 
Y.S. 52, 41 Misc. 238 [aff 85 N.Y.S. 
1145, 88 App.Div. 621, aff 71 N.E. 1138, 
179 N.Y. 565] (under § 89 [Birdseye 
Rey. St. pp 8, 557] providing for the 
reassessing of the unpaid tax of a res- 
ident taxpayer and charging the land 
therewith, lands in Cattaraugus Coun- 
ty belonging to a resident cannot be 
sold for unpaid taxes until after re- 
assessment; L. [1879] p 305 c 229 § 
5, relating to the collection of taxes 
in such county, and authorizing the 
county treasurer to Sell land for tax- 
es charged on the land without reas- 
sessment, not applying, for the rea- 
son that it contains no specific pro- 
vision for charging the taxes on the 
land and under the act where no pro- 
vision on the subject is made the gen- 
eral laws are applicable). 

12. See supra § 1157. ’ 

13. Cal.—People v. Pearis, 37 Cal. 
259. But see Couts v. Cornell, 82 P. 
194, 195, 147 Cal. 560, 109 Am.S.R. 


168 [quot San Diego v. Riverside, 58 
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appear that the assessor failed to swear to the as- 
sessment roll as required by law.1® 

Mere irregularities in the assessment may not in- 
validate the lien.1* 

Name of person assessed. Failure to name the 
real owner or owners may not invalidate the lien,!8 
and this may be so by statute.1® 
ject to a tax lien, although assessed against a per- 


Property is sub- 


% . 
son other than the owner, where assessed in the 


name of one whom the owner held out as such.?2° 
assessment of a tax on bank stock made in the name 
of the bank instead of the stockholders will not in-~ 
validate the lien.21 

[§ 1159] 38. Recording or Charging Lien.2?, While 


An 


under some statutes, in order that, a tax may oper- 


P. 81, 125 Cal. 495, 500] (‘in the case 
of a general annual tax, such as that 
here involved, there is an obligation 
to pay, in a sense legal as well as 
moral, and also a lien therefor, each 
established by law, irrespective of the 
regularity of the assessment’). 

Fla.—L’Engle v. Florida Cent., etce., 
R. Co., 21 Fla. 353. 

Ill.—Sanford y. People, 102 Ill. 374. 

Neb.—MecNish vy. Perrine, 16 N.W. 
837, 14 Neb. 582. 

N.J.—Pfeiffer v. Miles, 4 A. 429, 
48 N.J.Law 450. 

N.Y.—Jackson v. Smith, 138 N.Y.S. 
654, 153 App.Div. 724 [aff 107 N.E. 
1079, 213 N.Y. 630]; Crommelin v. 
Finn, 221 N.Y.S. 254, 129 Misc. 252. 

Tex.—State vy. Jarmon, 59 S.W. 541, 
94 Tex. 232. 

Ont.—Town of Sturgeon Falls v. 
Imperial Land Co., 31 Ont.L. 62, 6 Ont. 
W.N. 46, 7 Dom.L.R. 352, 4 Ont.W.N. 
178, 23 Ont.W.R. 170: 

[a] In other words in order that 
a tax may attach as a lien upon par- 
ticular property it is necessary that 
there shall have been a valid assess- 
ment of it, complete in all essentials, 
certain and definite in respect to de- 
scribing the property, the owner, and 
the amount of the tax. Crommelin v. 
Finn, 221 N.Y.S. 254, 129 Mise. 252. 

14. Sanford v. People, 102 Ill. 374; 
Crommelin v. Finn, 221 N.Y.S. 254, 
129. Mise. 252. 

[a] Reason for rule..—‘‘To create 
a lien for taxes on real estate it must 
be described so that it may be locat- 
ed and found.” Sanford y. People, 102 
Ill, 274,535. 


[b] Mere misdescription.—Where 
land was in fact assessed, though 
misdescribed, there is a lien; “the 


mere misdescription of land intended 
to be assessed, and which can be as- 
certained, does not impair the lien of 
the State, nor prevent a purchaser 
from enforcing such lien by the ap- 
propriate remedy.” See Peckham v. 
Millikan, 99 Ind. 352, 365. 

15. Pfeiffer v. Miles, 4 A. 429, 48 
N.J.Law 450; State v. Farmer, 59 S. 
Ww. 541, 94 Tex. 232; Town of Stur- 
geon Falls v. Land Co., 31 Ont.L. 62, 
6 Ont.W.N. 46, 7 Dom.L.R. 352, 4 
Ont.W.N. 178, 23 Ont.W.R. 170. But 
see Couts v. Cornell, 82 P. 194,195, 
147 Cal. 560, 109 Am.S.R. 168 (where 
the assessment is valid in all respects, 
except that the description of the 
land is technically insufficient to iden- 
tify the land as required by Political 
Code § 3650 subd 2, the lien is valid). 

16. McNish v. Perrine, 16 N.W. 
837, 14 Neb. 582. 

17. Peckham v. Millikan, 99 Ind. 
352; Pittsburgh v. Hannon, 8 Pa.Dist. 
188. : 

[a] In Arizona, the fact that the 
assessor marked each of two contig- 
uous lots at a separate valuation, 
while Civ. Code (1913) par 4868, pro- 


ate as a lien, it must be entered in accordance with 
the provisions applicable,?® under other provisions?* 
registration is necessary only to make the lien ef- 
fective against subsequent transferees, mortgagees, 
or lienors,?® but not as against the original own- 


vides for including two or more con- 
tiguous town lots at a joint valua- 
tion, would not invalidate the tax 
lien, in view of par 4933, as to irreg- 
ularities, omissions, or defects not 
invalidating the tax roll and proceed- 
ing leading up to the entry on the 
back tax list book. Webb v. Phcenix 
Title & Trust Co., 185 P. 128, 20 Ariz. 


580. 

[b] In Washington, where by stat- 
ute taxes assessed upon personal 
property are a lien upon all the prop- 
erty of the person assessed and where 
there are no claims of intervening 
subsequent purchasers and no change 
of title or possession after the tax in 
question was levied, although the 
classification of personal property as 
made fails to list the property assess- 
ed under the specific designations pre- 
scribed by statute, a more particular 
classification is unnecessary to cre- 
ate a lien. Southwark Foundry & 
Machine Co. v. Barham, 217 P. 1021, 
126 Wash. 204 (construing Reming- 
ton Comp. St. §§ 11137, 11272). 

18. Peckham y. Millikan, 99 Ind. 


852; Pittsburgh v. Hannon, 8 Pa.Dist. 


188; Chester v. Roan, 8 Del.Co. (Pa.) 
66. But see L’Engle v. Florida Cent., 
ete., R...Co., 21. Fla, 353,,359. (there is 
no lien nor valid asséssment where 
the latter is “an attachment of lands 
to a person other than the owner, such 
person not being the occupant there- 
of"). 

19. See’ State ex rel. and to Use of 
McKee v. Clements, 219 S.W. 900, 281 
Mo. 195 (construing Rev. St. [1909] 
§ 11385). 

20. Harris v. Layport, 95 N.W. 851, 
4 Neb. (Unoff.) 636 (personal prop- 
erty). 

21.. Small, Rec., v. City of Law- 
renceburgh et al. 27 N.E. 500, 128 
Ind. 231; Citizens’ Nat. Bank v. 
Klauss, 93 N.E. 681, 47 Ind.App. 50. 

22. As affecting: 

Duration see infra § 1210. 
Priority see infra § 1196. 

23. See statutory provisions. 

[a] Thus in Pennsylvania, in or- 
der ‘to have the county tax a lien it 
should have been entered in accord- 
ance with the provisions of a special 
act relating to the collection of state 
and county taxes in the county of 
Durham. Bryn Mawr College v. An- 
derson, 10 Pa.Co. 442. 

24. See constitutional and statu- 
tory provisions. 

25. See cases infra this note. 

[a] In Louisiana (1) under Const. 
(1868) liens did not affect third per- 
sons unless recorded. Gulf States 
Land Co. v. Parker, 60 F. 974, See 
New Orleans Savy. Inst. v. Leslie, 28 
La.Ann. 496; Adams v. Wakefield, 26 
La.Ann. 592 (both so construing law 
of the state). (2) Tax Hens which 
should have been recorded but which 
were not recorded at the time a third 
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er?® or holders of prior encumbrances.?7_ Where the 
constitution provides that privileges on movable 
property shall exist without registration, except in 
such cases as the legislature may prescribe, and none 
has been prescribed, the lien exists independent of 
The lien cannot attach until the 
statutory requirements have been complied with,?° 
as where the particular statute provides that on the 
entry of an unpaid pérsonal property tax in a book 
or record specified, the tax shall become a lien on the 
owner’s real property,*° or where the statute pro- 
vides that the tax on personal property shall not at- 
tach as a lien on real property until the tax collector, 
on failure to collect the tax from personal property, 
charges the same on such real estate in his applica- 
tion for judgment for delinquent taxes,*1 or where 
the statute provides that the lien shall not attach 
until the tax collector selects a particular tract of 
real property owned by the delinquent taxpayer and, 
opposite such tract, notes the tax on the tax roll,*? 
or where the statute provides that the lien shall not 


any registration.?§ 


person acquired rights to or upon 
the property can not be enforced to 
his prejudice, ‘‘since the adoption of 
the constitution of 1868 our legisla- 
tion has all proceeded upon the idea 
that registry was necessary to the 
prosecution of tax liens. . . The 
constitution, art. 123, expressly de- 
clares that ‘no privilege shall affect 
third persons, unless recorded’, The 
recs. Co arts: o21o) 3214, so4% are to 
the same effect.” Jacob v. Preston, 
31 La.Ann. 514, 517; Cochran v. Ocean 
Dry-Dock Co., 30 La.Ann. 1365 (where 
the city has not recorded an amount 
due for a license, the city is only en- 
titled to a preference which can be 
acquired as to third parties but from 
the date of the registry prescribed by 
the constitution and laws). 

{[b] Filing assessment roll in office 
of recorder of mortgages acts as a 
lien upon each specific piece of real 
estate assessed. Lear v. John, 6 La. 
App. 197 (construing Act [1898] No. 
170 §§ 32, 33); Behan v. Board of As- 
sessors, 15 So. 397, 46 La.Ann. 870 


Aa Act [1890] No. 106 §§ 31-. 
3 


Ne 

{[c] United States is not a third 
person within these provisions. U. 
S. v. Snyder, 13 S.Ct. 846, 149 U.S. 210, 
37 L.Ed. 705 (construing La. Const. 
[1879] art 176). 

Rights of subsequent transferee, 
mortgagee, or lienor generally see in- 
fra §§ 1198-1208, 1176-1197. 

Transfer in case of bona fide pur- 
chaser: 
ane see infra §§ 1198, 1201, 1203, 
Merger see infra § 1216. 


26. Adams v. Wakefield, 26 La. 
Ann. 592. See In re Goodwin Gas 
Stove, etc, Co., 3 Pa.Dist. 483 (al- 


though failure to file the certificate 
referred to in the Act of 1827, requir- 
ing the auditor-general to transmit to 
the respective counties, to be by them 
entered of record, certified copies of 
the liens which may hereafter arise, 
postponed the commonwealth’s claim 
for taxes to lien claimants, a claim 
for taxes is nevertheless a_ lien 
against the debtor himself and the 
general creditors). 

27. Parker’s Appeal, 8 Watts & S. 
(Pa.) 449. 

[a] Subsequent registration can- 
not affect rights previously acquired 
by third persons. New Orleans Sav. 
Inst. v. Leslie, 28 La.Ann. 496; Adams 
v. Wakefield, 26 La.Ann. 592. 

28. See Mullan vy. His Creditors, 2 
So. 45, 39 La.Ann. 397 (construing 
Const. art 177). 


29. See cases infra this note. 
30. See ca es infra this note. 
[a] In Idaho, under Comp. St. § 


3304, taxes on migratory live stock, 
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registry.*4 


not having been paid, were properly 
extended on the real property assess- 
ment roll, and became a lien on the 
owner’s real property. Scottish 
American Mortg. Co. v. Minidoka 
County, 272 P. 498, 47 Idaho 33, 65 A. 
L.R. 663 [foll Federal Land Bank of 
Spokane v. Stewart, 272 P. 1029, 47 
Idaho 161]. 

[b] In Iowa, construing Code 
(1927) §§ 72038, 7192, a personal tax 
must be entered on the delinquent tax 
list to continue as a lien on real es- 
tate owned or acquired by such de- 
linguent (Schoenwetter v. Oxley, 239 
N.W. 118) (2) and this requirement 
is not repealed or made merely di- 
rectory by another statutory provi- 
sion making the personal property 
tax a lien on real property for a cer- 
tain number of years (Hayes v. Kemp, 
222 N.W. 392, 207 Iowa 53 [constru- 
ing Code (1927) §§ 7190—7192]). (3) 
Under Code Suppl. (1902) §§ 1889a— 
1389c, providing for the entry of all 
delinquent personal taxes of any pre- 
ceding year in a book to be kept in 
the office of the treasurer as part of 
the record thereof, a personal tax 
so entered in the delinquent personal 
tax list constitutes a lien on any real 
estate owned or acquired by such de- 
linquent. -Watkins v. Couch; 111 N.W. 
315, 134 Iowa-1. 

[c] Sufficiency of lsting.—(1) 
The listing should show the amount 
of tax and for what year or years 
assessed and where the property was 
located when assessed. Watkins vy. 
Couch, 111 N.W. 315, 316, 134 Iowa 1 
[quot Code Suppl. (1902) § 1389b]. 
(2) But no more definite description 
of the location of the property is re- 
quired than that which would dis- 
close its exact location upon an ex- 
amination of the assessment (Wat- 
kins v. Couch, supra) (3) or that 
which would set persons interested 
upon inquiry (Watkins v. Couch, su- 
pra [construing Code Suppl. (1902) 
§ 1389b and holding that the abbrevi- 
ation “S City” sufficiently com- 
plied with the requirement of the 
statute that the delinquent personal 
tax list show where the property was 
located when assessed, for “an in- 
quiry of the treasurer would undoubt- 
edly have disclosed the fact that the 
letters ‘S L’ meant Storm Lake ... 
and when the name of the delinquent, 
the amount of the tax with which he 
was charged, and the year for which 
it was due were given in connection 
with the description herein disclosed, 


we think it was the duty of the plain-. 


tiff to make such inquiry as to the 
location of the property as he deemed 
necessary to the full protection of his 
interests’’]). 

Tax on personalty as lien on realty 


— 


1 ple, 98 Ill. 399. 


[§§ 1159-1160 


attach until the county treasurer swears the per- 
sonal tax onto specifically selected real property.** 
Where delinquent tax rolls have been registered,. 
although the failure to make a required affidavit 
might have justified a refusal to register, the fail- 
ure to make such affidavit does not vitiate the 


Removal of taxpayer to another county. Where 
by statute taxes due on personal property are a 
lien on real property owned within the county where 
assessed, and the person on whose property the tax 
has been levied removes into another county, the fil- 
ing of a certified abstract of the delinquent taxes 
has the effect of a levy in a county where the de- 
linquent resides or has property, and his land there 
is hable only if he has no property within the coun- 
ty where the taxes were originally levied out of which 
the same can be made.*5 

[§ 1160] 4. Demand?* and Other Steps To Secure 
Payment. Unless provided otherwise by statute, the 
lien of a tax exists independent of any demand made 


generally see infra §§ 1168, 1169. 

31. See cases infra this note. 

{a] Im Mlinois, where by statute 
[Revenue Act § 255] the tax on per- 
sonal property is not to be charged 
against real property, except in cases 
of removals, or where said tax can 
not be made out of the personal prop- 
erty, and by statute [Revenue Act § 
183] it is provided that when it be- 
comes necessary to charge the tax 
on personal property against real 
property, the county collector shall - 
select for that purpose some particu- 
lar tract or lots of real property own- 
ed by the person owing such personal 
property tax, the personal property 
tax does not become a lien on land at 
least until the tax was charged 
against it by the action of the county. 
collector. Belleville Nail Co. v. Peo- 
See Parsons v. Hast 
St. Louis Gas Light, etc., Co., 108 Til. 
380, 384. 

32. See Getchell v. Walker, 278 P. 
93, 129 Or. 602; McKennon v. War- 
nick, 236 P. 1051, 115 Or. 163 (both 
construing L. § 4324). 

[a] “Owned.”—As used: in the 
statute, the word has a well defined 
meaning—‘“‘to have a good title, to 
hold as property . . to possess.” 
McKennon v. Warnick, 236 P. 1051, 
1052, 115 Or. 163 [quot Cyc]* (where 
property sought to be subjected to 
the lien had not been owned by the 
delinquent for more than a year prior 
to the entry of the encumbrance, 
there was no lien). 

33. See Scandinavian American 
Bank v. King County, 159 P. 786, 92 
Wash. 650 [cit Wilberg v. Yakima 
County, 231 P. 931, 934, 132 Wash. 219, 
41 A.L.R. 184 (construing Remineton 
Comp. St. § 11283)] (construing Rem- 
ington & B. Code § 9245). See also 
Puget Sound Power & Light Co. v. 
City of Seattle, 201 P. 449, 117 Wash. 
351 [aff 207 P. 689, 117 Wash. 351, er- 
ror dism 43 S.Ct. 359, 261 U.S. 626, 67 
L.Ed. 833, motion gr 43 S.Ct. 368, 261 
U.S. 607, 67 L.Ed. 824, aff 44 S.Ct. 261, 
264 U.S, 22, 68 L.Ed. 541] (under 
Remington Code [1915] § 9245, a per- 
sonal property tax does not cast a 
cloud on the title of taxpayer’s real 
property until the real property has 
been selected and charged with ‘the 
lien of the personal property tax by 
the county treasurer). 


34. Edwards’ Succession, 32 la. 
Ann. 457. 
35. Union Cent. L. Ins. Co. v. 


Chapin, 85 N.W. 791, 113 Iowa 411 
(construing Code [1873] §§ 861 [§ 
1409 later code], 862). 

36. As condition precedent to lia- 
pagent eine payment of taxes see infra 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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upon the taxpayer.** Under certain statutes, no lien 
for taxes exists against personalty without the issu- 
Where the state has 
a lien for a properly assessed tax by virtue of a stat- 
ute, it is not necessary to reduce the claim to judg- 
ment to acquire it.°® Where assessment and tax levy 
is valid, the lien is preserved notwithstanding the 


ance of distress warrants.°§ 


illegal issue of the tax bill.4¢ 
[§ 1161] C. Beneficiaries.*! 


87. Hart v. Tiernan, 21 A. 1007, 
59 Conn. 521. 

88. See Edmonson v. Walker, 195 
S.W. 168, 137 Tenn. 569 [cit Thomp- 
son Shannon Code, §§ 876, 877]. 

Attachment of .lien on personal 
property on seizure or distraint see 
infra § 1174. : 

39. Kentucky Cent. R. Co. v. Com., 
17 S.W. 196, 92 Ky. 64, 13 Ky.L. 484. 
40. State v. Harper, 83 Mo. 670. 

41. Payment by claimants, lienors, 
and other third parties, right to lien 
etka § 1228. See also Mortgages 


42. O’Connell v. Sanford, 99 N.E. 
$85, 256 Ill. 62 (construing Revenue 
L. § 253). See Jefferson City v. Whip- 
ple, 71 Mo. 519 (where in construing 
Wagener St. 1196 § 181, providing 
that real property shall be liable for 
city, town, or school district taxes 
and creating a lien for such taxes in 
favor of the state, as for county and 
state taxes, the lien was held to be 
in favor of the state only). 

Parties in proceedings to enforce 
see infra §§ 1395, 1561. 

43. Maricopa, etc., R. Co. v. Ari- 
zona, 15 S.Ct. 391, 156 U.S. 347,. 39 L. 
Ed. 447 (where by statute all the 
property of a railroad is assessed as 
a unit, and the tax is due as a unit, 
the tax is a lien on all the property 
assessed). 

44. Rodgers v. Gaines, 73 Ala. 218; 
Philadelphia v. McGonigle, 4 Phila. 
(Paz) 361. 

45. See statutory provisions. 

[a] In Connecticut, Gen. St. p 163 


- §§ 15, 16 authorizes the imposition up- 


on one piece of land of a lien for all 
taxes legally assessed against the 
owner, not only upon that but upon 
any other land or property belonging 
to him. Albany Brewing Co. v. Meri- 
den, 48 Conn. 243. 

{b] In Georgia under Civ. Code 
(1910) §§ 1140, 3333, imposing a tax 
lien on all property returned or held 
by a taxpayer that is subject to tax- 
ation under the constitution of the 
state, if an owner conveys land by 
warranty deed as security for debt, 
and fails to return the land at the 
time he returns his other property 
for taxation, and after default in pay- 
ment execution is isSued against him 
for taxes on the basis of his return, 
the lien for such taxes will attach 
not only to the property included in 
the return but also to the land which 
he has conveyed as security for debt. 
Decatur County Building & Loan 
Ass’n v. Thigpen, 160 S.E. 387. See 
Pheenix Mut. Life Ins. Co. v. Appling 
County, 139 S.E. 674, 164 Ga. 861 (un- 
der Civ. Code [1910] §§ 1140, 1145, 
3333, 4520, where the owner of realty 
who has executed a security deed 
permits taxes to remain unpaid on 
such property and other realty and 
personalty, and the land covered by 
the security deed is brought to sale 
under an execution issued on a judg- 
ment for the secured debt and bid off 
by the plaintiff in fieri facias at a 
price less than the amount of the 
judgment, the sheriff, in possession 
of tax fieri facias issued in personam 
against the owner, based on returns 
including the land covered by the se- 
curity deed, refusing to accept a ten- 
der of the sum for taxes due on the 


Liens created by a 
statute providing that taxes on real property shall 
be a lien and that they may be foreclosed in the 
name of the people of the state, are in favor of the 
people of the state and not of the various municipali- 
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lien.*4 
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ties that may be interested in the taxes.*? , 

[§ 1162] D. Property to Which Lien Attaches— 
1. In General. Where by statute taxes assessed be- 
come liens, a tax is a lien on the entire property on 
which it is assessed;#? and each and every part of 
the property is liable for the payment of the entire 
Unless made so by statute,*> a tax assessed 


and by statute made a lien on specific property is 


property described in the security 
deed and execute a deed to plaintiff 
in fieri facias pursuant to his bid, is 
under duty to collect the amount of 
bid or a sufficiency thereof to pay all 
taxes due, and will not be compelled 
to apportion taxes, and accept only 
the amount that would be apportioned 
against the specific property describ- 
ed in the security deed and execute a 
deed to the purchaser; for the lien 
for taxes on all taxable property held 
and returned for taxation by the own- 
er is dischargeable, as a matter of 
law, from the proceeds of the sale of 
specific property sold under execu- 
tion, and equity will not compel au- 
thorities to yield such fund wholly 
or partially, and incur the risk of 
bringing other property of the de- 
fendant in fieri facias to sale). 

te]. In Kentucky, construing St. § 
4021, it was said: “It has been a set- 
tled legislative policy in Kentucky to 
give a lien on all the preperty of the 
taxpayer in his entire list for all his 
taxes and not a lien on each piece of 
property for the tax on it alone.” 
Com. v. Walker, 80 S.W. 185, 25 Ky.L. 
2122, 2124. 

[d] In Washington, under Rem- 
ington Comp. St. §§ 11257, 11258, 
11272, 11283, in certain circumstances 
a personal property tax may be col- 
lected as a lien from other personal or 
real property of the person assessed. 
Wilberg v. Yakima County, 231 P. 
931, 182 Wash. 219, 41 A.L.R. 184. 

Lien on: 

Personalty for personal property as- 

sessed see infra 164. 

Bree fae Se tax on personalty see infra 
1169. 

46. See cases infra this note. 

fa] Thus under Act April 29, 
1844, p 501 § 42 providing that ‘any 
state tax remaining unpaid .. . 
shall be a lien on the estate on which 
it is charged,’’ where taxes were as- 
sessed alone on real estate, the lien 
for the taxes is not chargeable upon 
a fund in court produced by the sale 
of personal property. Parker’s Ap- 
peal, 5 Pa. 390. 

[b] Gross production tax on a 
royalty interest.—Comp. St. [1921] § 
9814, relating to a lien for a gross 
production tax on a royalty interest, 
providing that ‘the amount of tax on 
the royalty interest shall be a lien on 
such interest,” is to be construed 
strictissimi juris and excludes a lien 
for such interest on any other proper- 
ty, notwithstanding Comp. St. [1921] 
§ 9817, which provides generally for 
the levy and collection of the gross 
production tax from the property, as- 
sets, and effects of such persons, 
firms, associations. or corporations 
and constitutes the tax a lien on such 
property. McCoy v. Childers, 256 P. 
25, 124 Okl. 256 [certiorari dism Mc- 
Coy v. Shaw, 48 S.Ct. 519, 277 U.S. 
302, 72 L.Ed. 891]. See Shaffer v. 
Carter, 40 S.Ct. 221, 252 U.S. 37, 64 L. 
Eid. 445 (income tax). 

47. See cases infra this note. 

[a] Tax assessed against mortga- 
gor as affecting mortgage.—‘‘Article 
13, § 4, of the constitution provides 
that ‘for purposes of assessment and 
taxation’ a mortgage shall be deemed 
and treated as an interest in the prop- 
erty affected thereby. Section 3617 


not a lien on other property of the owner.*® 
assessed and by statute made a lien on a specific 
interest of a taxpayer is not a lien on the property 
of another at the time.*7 
the tax lien attaches only to property of a certain 


A tax 


Under certain statutes 


of the Political Code, treating of rev- 
enue, and defining the term ‘real es- 
tate,’ declares that a mortgage, when 
land is pledged for the payment and 
discharge thereof, shall, for the pur- 
pose of assessment and taxation, be 
deemed and treated as an interest in 
the land so pledged. Upon these pro- 
visions the respondent baSes an ar- 
gument which may be thus stated: 
The constitution and revenue laws 
recognize and treat a mortgage as 
real estate. In any piece of land sub- 
ject to a mortgage there are two sep- 
arate and distinct real properties. 
The one is the property of the ownér 
of the fee, which is, in value, the dif- 
ference between the mortgage debt 
and the value of the land if unincum- 
bered; the second is the real prop- 
erty of the mortgagee. As a tax lien 
can only attach to the property of the 
person liable for the payment there- 
of, delinquent taxes which become a 
lien upon land affected by mortgage 
become a lien only upon the quantum 
of property which the holder of the 
legal title has in the land. . . . 
But in this an unwarranted construc- 
tion is given to the language of 
the constitution,—a construction not 
borne out by the remaining part of 
section 4, nor by the legislative en- 
actments under it. The section itself 
speaks of the holder of the legal title 
as the ‘owner of the property’. As 
further appears by it, a mortgage is 
to be treated as an interest in the real 
property which it affects, to the end 
that the mortgage tax itself may be- 
come a lien upon the land. If the con- 
stitution intended to segregate a 
piece of realty into such anomalous 
properties as counsel claim exist, and 
thus to make a mortgage real prop- 
erty, and distinct from the land in 
which it is an interest, it would not 
have permitted that the mortgage tax 
should itself become a lien upon an- 
other’s property, to wit, upon the 
property of the owner of the fee.” 
California L. & T. Co. v. Weis, 50 P. 
697, 699, 118 Cal. 489. 

[b] Tax on distilled spirits in 
bond.—Under Md. Act [1892] ec 704 
[Code Md. art 81 § 214], which im- 
poses a county tax on distilled spir- 
its in bond, requiring the distillery 
to make stated reports and to pay 
such taxes, for which it is given a 
lien on the spirits, a county has no 
lien on whisky belonging to others, 
which remained in storage, for the tax 
due on other whisky, taken away 
without collection and payment of the 
tax by the distillery, in which capac- 
ity it acts merely as collector for the 
county. Merchants’ Nat. Bank of 
Baltimore v. Roxbury Distilling Co., 
196 OF. .76. 

[ec] Tax on stock of banks, loan, 
and trust companies.—(1) A _ tax 
against the stockholders on that part 
of their money and credits represent- 
ed by their proportion of the moneys 
and credits of the corporation, al- 
though there is a statutory liability 
on the part of the corporation to pay 
such tax, such tax, since it is not 
against the bank or its property, is 
not a lien under a statute making a 
tax due on personal property a lien 
on the owner’s real property. Wil- 
coxen v. Munn, 221 N.W. 8238, 206 
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deseription.*® 

Property acquired after assessment.*® Under cer- 
tain statutes, a tax may attach as a lien to property 
acquired by the tax debtor after assessment ;°° but 
a statute imposing a lien on all property owned by 
the taxpayer during a tax year for any tax that may 
be assessed that year does not impose a lien on 
property acquired during a subsequent tax year for 
the tax of a previous year.** 

Property in hands of receiver. The mere fact that 
property is in the custody of a receiver of a state 
court will not prevent the attachment of a lien for 
taxes.5? 

Property within taxing district. Where the stat- 
ute makes no distinction between residents and non- 
residents, it is sufficient to support a tax lien that 
the property is within the tax district imposing 
the tax.>* 
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[8§ 1162-1164 


[§ 1163] 2. Personal Property®*—a. In General. 
Unless provided for by statute,°® there is no tax 
lien on personal property®® or choses in action.°* 
Such lien is not created by mere implication.®* Un- 
less made so by statute,®® a lien for the tax assessed 
on a particular piece of real property does not at- 
tach to the personal property of the tax debtor.*° 

[§ 1164] b. Statutory Lien. By constitution or 
statute personal property may be made subject to a 
lien for taxes.*1 Whether or not the lien attaches 
to all the taxable personalty of the owner or sepa- 
rately to each item or piece of property for the tax 
assessed against that article depends on the par- 
ticular provision.®? Thus, the constitution or stat- 
ute may specifically provide that the tax assessed 
shall be a lien, not only upon the property that is 
assessed, but broadly on the property of the per- 
son assessed.°* Under other statutes, on the other 


Iowa 1194 (construing Code [1924] §§ 
7008, 7013, 7014, 7203). (2) Comp. 
L. [1913] § 2117 was enacted to af- 
ford a method whereby the collec- 
tion of taxes assessed under § 2115 
might be insured; and the lien for 
such taxes therein created against 
the dividends, the capital stock, and 
the assets of the bank is a lien only 
upon the dividends, capital stock, and 
assets belonging to the stockholders 
—that is, upon the distributable as- 
sets of the bank. Ward County v. 
Baird, 215 N.W. 163, 55 N.D. 670. (3) 
Where a statute imposes a tax on 
shares of stock in incorporated banks, 
and provides that the bank shall pay 
the tax, but it is intended that this 
shall be a mere method of collection 
and that the tax shall ultimately fall 
on the stockholders, the tax does not 
attach as a lien on the property of 
the bank. Cleveland Trust Co. v. Lan- 
der, 19 OhioCir.Ct. 271,,10 OhioCir. 
Dec. 452. (4) Under Rev. L. [1910] 
§ 7318, as amended by L. [1915] ¢ 107 
art 1 subd A § 4, providing for the 
method of collecting the tax against 
stock in state and national banks, 
such tax not levied against the cap- 
ital and surplus of the bank but 
against the shares of stock, and col- 
lectable from the owner of.the stock 
as any other personal tax or by an 
action against the bank, making bank 
and officers the agents of the stock- 
holders in the assessment and pay- 
ment of the tax, but the lien of the 
personal tax assessed against the 
stock of the individual stockholders 
not made by the statute a specific 
lien against any of the property of 
the bank,—real property sold to a sep- 
arate corporation is not subject to sale 
on an alias tax warrant to satisfy 
unpaid personal taxes levied against 
the shares of stock. Gourd v. Guar- 
anty-Nat. Bank of Tahlequah, 217 P. 
358, 360, 90 Okl. 298 [quot Walcott v. 
McCarroll, (Okl.) 213 P. 296, 297]. 

Bulk sale, tax on property other 
than that purchased in see infra § 
1205. 

48. See statutory provisions. 

[a] “Upon the property used.”— 
Under Administrative Code § 1588, 
providing that the internal revenue 
tax on receipts constitutes a lien su- 
perior to all others ‘upon the prop- 
erty used,” the expression ‘‘contem- 
plates that the property should actu- 
ally be in use in the business at the 
time the tax falls due and lien ac- 
erues’; accordingly, the claim of the 
government is not entitled to pref- 
erence over the lien of a creditor ac- 
quired by attachment and sale of 
property that had been used in such 
business but was not in use at the 
time the tax fell due. Macondray & 
Co. v. Go Bun Pin, 52 Philippine 451, 
454. 

49. See also infra § 1164 (after- 
acquired personal property), §§ 1168, 


——S 


1169 (after-acquired realty). 

50. See statutory provisions. 

fa] In Georgia, under Civ. Code 
(1910) § 1140, providing that proper- 
ty returned or held “at the time of 
giving in, or after, is always subject,” 


.property subsequently acquired by a 


taxpayer is not released from the lien 
for taxes by the fact that the tax- 
payer has disposed of all the property 
for which assessments were made. 
People’s Credit Clothing Co. y. City 
of Atlanta, 160 S.B. 873. 

51. Yarbrough Bros. Hardware Co. 
v. Phillips, 96 So. 414, 209 Ala. 341 
(construing Revenue L. [1919] § 416). 

52. Board of Com’rs of Moffat 
County v. Denver & S. lL. R. Co,, 
(Colo.) 291 P. 1022 [appeal dism 51 
S.Ct. °216,' certs den 251 ‘S.Ct 34875 
Board of Com’rs of Routt County v. 
Denver & S. L. R. Co., (Colo.) 291 P. 


1020. See also infra § 1164. 
53. Edwards v. Beaird, 1 Ill. 70. 
[a] Reason for rule.—‘The lien is 


created on the property to be taxed, 
and not on the owner of the property.” 
Edwards v. Beaird, 1 Ill. 70, 71. 

54, Cross references: 
Chattels real see infra § 1167, 
Notes for rent see infra § 1169. 
Rights of: 

Mortgagees see infra §§ 1189, 1190. 

greets see infra §§ 1198, 1203- 

55. See infra § 1164. 

[a] Indebtedness to taxpayer,.— 
Under the provisions of Revenue L. 
(1919) § 416, imposing a lien, and § 
1 giving the statutory definitions of 
property and personal property, the 
lien on personal property for a tax 
due includes indebtedness to a tax- 
payer. Yarbrough Bros. Hardware 
re v. Phillips, 96 So. 414, 209 Ala. 


‘56. Bailey v. Fuqua, 24 Miss, 497; 
Taylor Motor Car Co. yv. Salt Lake 
County, (Utah) 281 P. 49; Citizens’ 
Savings & Trust Co. v. School Sisters 
of Notre Dame, 139 N.W. 439, 151 Wis. 
619. See Daughdrill v. Crosby, 35 Ala. 
345 (construing a statute providing 
for a lien on property assessed—a 
provision, however, qualified by what 
follows about the sale of “lots’”— 
as designed to give a lien on real es- 
tate alone). . 

[a] In Montana, where the statute 
provides that every tax has the effect 
of a judgment against the person, and 
every lien the force and effect of an 
execution duly levied against all per- 
sonal property and, by another sec- 
tion, that every personal property tax 
is a lien on the owner’s realty, no tax 
lien attaches to assessed personalty, 
the owner of which owned no realty. 
Walsh y. Croft, 71 P. 409, 27 Mont. 
407 (construing Pol. Code [1895] §§ 
3827, 3828). 

[b] In Porto Rico, “although the 
state, province, or municipality en- 
joys a special mortgage preferred to 
that of any other creditor in the re- 
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covery of one year’s taxes, this is 
understood as having reference to 
realty, as provided by § 218 of the 
Mortgage Law, said class of property 
being the only kind. upon which a 
mortgage may be given.’ Schroder 
v. Mayaguez, 7 Porto Rico 1, 5. 

57. Heinrich y. Harrigan, 123 N.E. 
309, 288 Ill. 170; Bailey v. Fuqua, 24 
Miss. 497. 

[a] Tax certificate.——No lien for 
taxes attaches to a tax certificate, 
Since such certificates are merely 
choses in action and not personal 
property within Revenue Act §§ 137, 
254; the words “personal property” 
and “goods and chattels’; as used in 
such statutes, have the same meaning. 
and comprehend only such personalty 
as may be subjected to levy and sale 
under execution upon a judgment at 
law... Heinrich v. Harrigan, 123 N.E. 
309, 288 Ill. 170. 

58. Taylor Motor Car Co. v. -Salt 
Lake County, (Utah) 281 P. 49, ) 
(where, under the taxing laws, de- 
claring a tax on personal property to 
be a lien on the real estate of the 
owner, and a tax on mining machinery 
and improvements erected on mines 
and mining claims to be a lien on the 
mines and mining claims, the only 
lien created is a lien on real estate, 
and no lien on the personal property > 
assessed and taxed is expressly de- 
clared, no lien arises by necessary im- 
plication from the statutory provi- 


| Sion that “every tax has the effect of 


a judgment against the person, and 
every lien created! by this title has 
the force and effect of an execution 
duly levied against all personal prop- 
erty of the delinquent,” for the stat- 
ute does not declare that every tax 
but every lien created “by this title” 
has the force and effect of an execu- 
tion duly levied against the personal 
property of the delinguent, and the 
liens created by the title are liens 
on real estate only and not on per- 
sonal property). 

59. See statutory provisions. 
also infra -§ 1164. 

[a] In Indiana 1 Rev. St. p 132 § 
113, providing that all the property, . 
both real and personal, situate in any 
county, shall be liable for the pay- 
ment of all taxes, plainly implied a 
lien on personal property for all tax- 
es. Cones vy. Wilson, 14 Ind. 465. 

60. Succession of Finegan, 65 So. 
614, 135 La. 4738. 

61. See constitutional and statu- 
tory provisions. 

62. Farm & Cattle Loan Co. y. 
Faulkner, 242 P. 415, 34 Wyo. 199. 

63. See statutory provisions. 

{a] In Illinois, (1) construing Rev. 
St. [1874] § 254, it was said: ‘The 
lien given for the personal tax has 
no reference to the property original- 
ly assessed, but it is a lien that at- 
taches to all the personal property 
of the tax-debtor, without regard to 
whether it was previously assessed or 


See 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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-§ 1164], 


hand, the tax levied on a definite class of personal 
property is a lien only on the property within that 
class, and is not a lien on the property within any 
other class;°* but, where the assessment is on a 
class as a whole, each part is responsible for the 
Under certain statutes the lien 
attaches only to the specific piece of personal prop- 
erty for the taxes and levies due thereon.*® 


tax on the whole.*® 


not”; . . . “if it had been the in- 
tention of the legislature to create a 
specific charge upon every article of 
personal property, to the extent of the 
tax assessed on its valuation, as it 
has on each tract of land, some pro- 
vision certainly would have been 
made by which the extent of the 
charge could be definitely ascertained, 
so as to prevent great hardships and 
frauds upon innocent purchasers. 
And since this has not been done, in 
the absence of any express provision 
to that effect, we must hold that it 
was not the intention of the legisla- 
ture to create any such_ charge.” 
Binkert v. Wabash Ry. Co., 98 Ill. 205, 
216, 218. (2) The lien created‘ by 
Scates Comp. 1099 § 53, is on all the 
personal property owned by the tax- 
payer and not merely on the specific 
property assessed for taxation. Hill 
v. Figley, 23 Ill. 418. 

{b] In MSouisiana under Const. 
(1921) art 10 § 11 par 3 [formerly 
Const. (1898) art 233 par 2], provid- 
ing that ‘‘taxes on movables shall be 
eollected by seizure:and sale by the 
tax collector of the movable property 
of the delinquent, whether it be the 
property assessed or not, sufficient to 
pay the tax,” the tax collecting au- 
thorities my seize and enforce a lien 
on any personal or movable property 
of the tax debtor for the collection 
of taxes levied and assessed on any 
other personal or movable property 
belonging to him. Straus v. City of 
New Orleans, 118 So. 125, 166 La. 
1035; Cleveland Steel Co. v. Joe Kauf- 
man Co., 99 So. 428, 155 La._529. 

{c] In Nebraska, construing Comp. 
St. ec 77 § 139 [Wheeler St. 701], it 
was said: “The lien given for the per- 
sonal tax has no reference tp the 
property originally assessed, but is a 
lien that attaches to all the personal 
property of the taxpayer, without re- 
gard to whether it was previously as- 
Sessed or not... . =. Had the legis- 
lature intended otherwise it would 
have provided a lien upon the prop- 
erty assessed, and not, as in this 
case, upon the property of the person 
assessed.” Hill v. Palmer, 49 N.W. 
718, 720, 32 Neb. 632 [foll Reynolds 
v. Fisher, 61 N.W. 695, 43 Neb. 172]. 


_ See Midland Guaranty & Trust Co. v. 


Douglas County, 217 F. 358, 133 C.C. 
A. 274 (when delinquent personal tax- 
es become a lien as provided by Cob- 
bey St. Annot. Neb. [1911] § 10914, 
the lien attaches, not only to the iden- 
tical property taxed, but to all the 
personal property of the taxpayer 1n 
the county). : 
[ad] In South Dakota, construing 
Pol. Code § 2191, providing that “‘all 
taxes assessed upon personal prop- 
erty . . . shall be a first lien on 
all personal property of the person 
against whom personal taxes are as- 
sessed,” it was held that a threshing 
machine was subject to a lien not 
only for the taxes assessed on it, but 
also for other personal, school, poll, 
and dog taxes assessed against its 
owner. Minneapolis Threshing Mach. 
Co. v. Roberts County, 149 N.W. 163, 
165, 34 S.D. 498, L.R.A.1915D 886 (“it 
was clearly the intent of our Legisla- 
ture to make the taxes on one article 
or class of personal property a lien 
upon other articles and classes of per- 
sonal property belonging to the same 


[e] In Washington, construing 
Remington & B. §§ 9235 [P. C. § 215], 
9223, where the statute provides that 
the taxes assessed upon personal 
property shall be a lien upon all the 
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real and personal property of the 
person assessed, and under another 
provision the county treasurer may 
distrain any of the goods and chat- 
tels belonging to the person charged, 
it was held that in making the dis- 
traint the treasurer is not limited to 
the property assessed, but may dis- 
train any personal property within 
the county belonging to the tax debt- 
or. Porter v. Yakima County, 137 
P. 466, 77 Wash. 299. See Wilberg v. 
Yakima County, 231 P. 931, 132 Wash. 
219, 41 A.L.R. 184 (construing Rem- 
ington Comp. St. §§ 11257, 11258, 
11272). ; 

64. See statutory provisions. 

fa] In Arkansas, in construing 
Mansfield Digest § 5712, it was said: 
“If we are to regard this sum [the 
aggregate of an individual’s personal 
taxes, as carried forward into the tax 
books] as the taxes assessed upon 
the personal property as a whole, then 
the lien for the whole tax would ex- 
tend to each item of property in any 
given list. But this construction 
would burden the personal property 
with secret liens to an extent to be 
abhorred, and would be a restraint 
upon the free exchange.and alienation 
of personal property that ought not 


-to be drawn from the statute, when 


the meaning is not clearly manifested. 
We are inclined to the view that the 
amount is assessed in gross by the 
clerk for the convenience of the col- 
lector merely in collecting and re- 
ceipting for taxes in the ordinary 
mode. . . . If then the taxes are 
a lien upon the property as it is as- 
sessed or valued, as seems to be con- 
templated in the second provision last 
above quoted [p. 77, “all taxes as- 
sessed shall be a lien upon and bind 
the property assessed’], we must 
look to the assessment of the proper- 
ty for the extent of the lien. As each 
class, Whether comprised of one or 
more articles or items, is valued asa 
whole, the taxes assessed upon this 
value are the extent of the lien or 
charge upon the class.” Bridewell v. 
Morton, 46 Ark. 73, 77, 78, 79 [quot 
Farm & Cattle Loan Co. v. Faulkner, 
242 P. 415, 34 Wyo. 199, 215, 216]. 

[b] In Colorado the statute is 
similar to that in Wyoming. See in- 
fra this note [e]. 

[ec] In Louisiana an assessment on 
‘merchandise and stock in trade’ in 
New Orleans gives the city no lien on 
the proceeds of counters, fixtures, 
and wooden partitions in a barroom. 
Hamilton v. His Creditors, 25 So. 965, 
51 La.Ann. 1035. See also infra text 
and notes 67, 68, 70. 

[d] In North Dakota, under Comp. 
L. [1913] § 2171, the lien on personal 
property is a lien to the extent of the 
taxes assessed and levied only against 
the particular property assessed and 
against property included in the same 
class as one indivisible item in the 
assessment list. First Nat. Bank v. 
Kelly, 162 N.W. 901, 36 N.D. 546 [foll 
Advance Thresher Co. v. Beck, 128 N. 
Weis oy herds INLD. AbD. 

fe] In Wyoming, under Comp. St. 
[1920] § 2842, where the various 
kinds of personal property are listed 
for taxation, the lien of the tax on 
one class of personal property is not 
a lien on another class of personal 
property; without determining the 
question whether or not the lien is 
still more confined where a statute 
[W. C. S. (1920) § 2757] further clas- 
sifies the various kinds of property 
assessed for taxation, specifying, for 
instance, horses, neat cattle, ete., and 


[61 C.J.] 919 


Stocks of goods. While under specific provisions 
of some statutes taxes upon stocks of goods or mer- 
chandise are specifically made a lien thereon,®™ re- 
gardless of changes in the items of which it may be 
composed,°* in the absence of such a specifie statu- 
tory provision the statutory provisions above dis- 
cussed®® govern as to the lien on such personal prop- 


where the state board of equalization 
under the Constitution [art 15 § 10] 
must annually fix the valuation for 
the assessment of live stock, which 
cannot properly be done without clas- 
sifying the live stock and subdividing 
cattle, for instance, into various clas- 
seX Farm & Cattle Loan Co. v. 
Faulkner, 242 P. 415, 34 Wyo. £99. 
See Lee v. Stanard, 61 P. 234, 15 Colo. 
App. 101; Chicago Bazaar Co. v. Mc- 
Nichols, 56, P. 672, 13 Colo.App. 154 
[both expl Farm & Cattle Loan Co. v. 
Faulkner, 242 P. 415, 34 Wyo. 199, 
216 (both cases decided under statutes 
nearly identical with the Wyoming 
statute [W. C. S. 1920 § 2842])]. 

Liability of transferee generally see 
infra §§ 1198, 1203-1205. 

65. Bridewell v. Morton, 46 Ark. 73 
(construing Mansfield Digest § 5712); 
Denegre v. W. G. Tebault Furniture, 
ete., Co., 9 La.A. (Orleans) 214 (con- 
struing Revenue Act [1898] No. 170 
§ 32). See Crawford v. Koch, 135 N. 
W. 339, 169 Mich. 372, 382 [quot First 
Nat. Bank v. Kelly, 162 N.W. 901, 36 
N.D. 546, 551] (construing Comp. L. 
§ 3863, providing that personal taxes 
should be a lien on all personal prop- 
erty of the person assessed, in an- 
swer to the contention that personal 
property was liable only for the taxes 
assessed against the specific property. 
“It will be borne in mind that the 
property is taxed as a whole. The 
taxes assessed upon this property are 
the extent of the lien or charge upon 
the class; but, the taxes being as- 
sessed upon it as a whole, each several 
article is liable in solido for the taxes 
of the elass to which it belongs’). 
See also infra note 70 [a]. 

[a] Reason for rule.—To seek to 
limit the lien further and confine it to 
each article as though assessed and 
taxed alone would lead to inextricable 


eonfusion, Bridewell v. Morton, 46 
Ark. 73. 

66. See statutory provisions. See 
also Howard v. Augusta, 74 Me. 79 


(construing L. (1878) ¢ 77). 

[a] In Virginia, construing Code 
(1924) § 2443, it was said: ‘‘We find 
no provision in the statute which 
gives a lien on all of the taxpayer’s 
personal property for the amount of 
taxes due by him. Such a lien can be 
acquired only by distraining or levy- 
ing upon the property; except there is 
a lien on each specific piece of per- 
sonal property for the taxes and 
levies due thereon.’”’ Drewry v. Baugh 
& Sons, 143 S.E. 713, 150 Va. 394, 401. 

67. See statutory provisions. See | 
also Polk County, Iowa, v. Burns, 247 
F. 399, 159 C.C.A. 453 [rev sub nom. 
In re Hosmer, 233 F. 318] (construing 
Iowa Code § 1400 [substantially the 
same as Code (1897) § 1015]). 

68. Polk County, Iowa vy. Burns, 
247 F, 399, 159 C.C.A. 453 \[rev sub 
nom. In re Hosmer, 233 F. 318, and 
cit Larson v. Hamilton Co., 99 N.W. 
133, 123 Iowa 485; Iowa Mercantile 
Co. v. Blair, 98 N.W. 789, 1238 Iowa 
290] (construing Iowa Code § 1400). 

69. See supra text and notes 63— 
66. ‘ 
70. See cases infra this note. 

[a] In Colorado, where by statute 
a lien, confined to the specific property 
levied on, is extended in case of tax- 
es levied and assessed on merchan- 
dise so as to embrace any stock of 
merchandise held by the person taxed 
while engaged in the business of 
merchandising, whether or not it was 
the identical stock which had been as- 
sessed, the lien attaches to the en- 
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Property sold in bulk. A statute imposing a lien 
on personal property in the event of a bulk sale, 
after assessment of taxes but before payment, with- 
out retaining sufficient to. pay such taxes, applies 
not merely to the sale of all property of every kind, 
but also to the bulk, sale of all of a class of per- 


sonal property.7+ 


Property in hands of receiver. The court may, un- 
der its general equity power, apportion a tax lien 
on personalty in the hands of a receiver appointed by 
it, between that held absolutely by the owner and 
that held by him under conditional sales contracts, 
although the property was assessed as that of the 
vendee only.7?, Although a tax on the franchise of 
a corporation™® is not, under the statutes applicable, 
a lien on any specific property of the corporation,** 
if the receiver has in his hands moneys arising from 
the earnings sufficient to pay the tax, the state has 
a paramount right to collect it before that money 


tire stock through all its changes so 
long as it remains in the hands of 
the person taxed, and follows the 
specific goods received by the vendee 
of the entire stock. Chicago Bazaar 
Co. v. McNichols, 56 P. 672, 13 Colo. 
Apo. 154. 

{b] In Louisiana, “an assessment 
of a stock in trade is an indivisible 
appraisement of an assessable entity, 
it is not an assessment of certain in- 
dlividual articles but one in bulk of all 
objects going to constitute the gen- 
eral entity described by the name of 
stock in trade. The number of objects 
may change, may increase or diminish 
according to the fluctuations of trade, 
but the entity assessed is in law in- 
variable and every part of the prop- 
erty is responsible for the tax upon 
the whole, and is subject to a lien 
therefore.” Denegre v. W. G. Tebault 
Furniture, etc., Co., 9 La.A. (Orleans) 
214, 215 (construing Revenue Act 
[1898] No. 170 § 32). 

[c] In Maine, construing L. [1878] 
ec 77, authorizing the distress of per- 
sonal property that is mortgaged or 
pledged, which for the purpose of 
taxation is to be deemed the property 
of the party in possession, where a 
tax is assessed on a stock of goods in 
a store undergoing a constant change, 
the statute authorizing a distress evi- 
dently contemplates such distress 
only on the identical and specific prop- 


erty taxed. Howard v. Augusta, 74 
Me. 79. 
71. Boxer v. Sears, 241 P. 443, 119 


Kan. 733; Witschy v. Seaman, 112 P. 
739, 83 Kan. 634 (both construing Rev. 
St. 79—317). 

{a] Principle of classification is 
a group of personal property so as- 
sembled as to form a composite 
whole. Boxer v. Sears, 241 P. 443, 119 
Kan. 733 (a filling station and its 
equipment subject to the payment of 
taxes assessed on it before sale, re- 
gardless of the reservation of certain 
articles which did not affect the me- 
chanical operation of the station). 

72. Southwark Foundry & Machine 
Co. v. Barham, (Wash.) 217 P. 1021. 

73. Priority of franchise taxes 
generally see Corporations § 3302. 

74. See cases infra note 75. 

75. Central Trust Co. v. New York 
City, ete; B.uCo., 18; N92, 19°0 Ney. 
259, 1 L.R.A. 260 [foll Peo. v. Wil- 
liams, 94 N.E. 1097, 200 N.Y. 528; 
People v. Manhattan F. Ins. Co., 59 
N.Y.S. 1007, 1008 (‘inasmuch as the 
state is entitled to preference over 
individuals, the creditors of the in- 
solvent corporation have no reason 
to complain if the debt created by the 
assessment and tax is directed to be 


paid’’)]. 
76. Farm & Cattle Loan Co. v. 
Faulkner, 242 P. 415, 34 Wyo. 
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(construing Comp. St. [1920] § 2842). 
77. See statutory provisions. 
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[a] In Connecticut where the per- 
son taxed was the owner of personal 
property sufficient for the payment 
of the tax on certain real property, 
which personal property could have 
been found, ‘for a sufficient length 
of time to outlast the statutory tax 
lien upon said transferred estate 
Salve there was no tax encumbrance 
upon said property.” Briggs  v. 
Morse, 42 Conn. 258, 260. 

[b] In Tllinois, in construing Act 
1353 $14, it was. said that .a. tax 
charged on personal property could 
not be charged against real property, 
except in case of removal, or where 
the tax could not be made out of the 
personal property. Schaeffer v. Peo- 
ple, 60 Ill. 179. 

[ec] In Maryland, under an early 
statute taxes levied on real estate 
were not liens on the land where there 
was a sufficiency of personal property 
on the premises taxed to pay the 
same. Dallam v. Oliver, 3 Gill 445. 

[d] In Vermont (1) construing 
Comp. St. p 452 §§ 10, 12, creating a 
lien on land was held not to apply 
until preliminary remedies against 
the goods, or the body, of the person 
against whom the taxes were assessed 
have been exhausted (Hutchins v. 
Moody, 30 Vt. 655), (2) and the proper 
officer has, by some official act, pro- 
ceeded so far as to indicate his in— 
tention to pursue the land for the 


purpose of enforcing the taxes 
(Hutchins v. Moody, 34 Vt. 433). 
[e] In Washington, construing 


Remington Comp. St. § 11272, it was 
held that, if the specific property as- 
sessed no longer continues in the 
hands of the person against whom it 
was assessed, it may be collected as 
a lien from his other real and per- 
sonal property, but it does not become 
a lien on his other personal property 
until seized and distrained by the 
sheriff, nor on his real property until 
the county treasurer swears the per- 
sonal property tax onto specifically 
selected real property. Wilberg v. 
Yakima County, 231 P. 931, 933, 132 
Wash. 219, 41 A.L.R. 184. 

hien on personal property generally 
see supra §§ 1163, 1164. 

: hay for registration see supra 

Time of attachment see infra §§ 
11725, SATS, 1175: 

78. Centre County v. Weaver, 35 
Pa.Co. 334, 335 (under the act of 
1850 and other prior legislation ap- 
plicable to Centre County, the taxes 
by their entry as liens actually be- 
came liens upon the real estate). 

[a] “There is a strong distinction 
between the fact of becoming a lien 
for the purpose of protecting the 
taxes and selling the property upon 
the said lien before exhausting the 
personal property.” Centre County v. 
Weaver, 35 Pa.Co. 334, 335. 
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is paid away by the receiver."® 

After-acquired property. 
taxes levied on personal property are a lien on the 
property so levied upon, in the absence of a pro- 
vision that the tax is a lien on any after-acquired 
personal property of the taxpayer, there is no lien 
on such property.’® 

[§ 1165] 3. Real Property—a. In General. Hx- 
cept when and to the extent that the-rule may be 
otherwise by virtue of controlling particular statu- 
tory provisions,7? a lien for taxes may be imposed 
on real property of a delinquent taxpayer."® 

[§ 1166] b. For Real Property Tax—(1) In Gen- 
Taxes are not a lien on real estate except 
when made so by statute’® or constitutional provi- 
Generally, the lien attaches only. to each 
separate tract or parcel of land for the taxes as- 
sessed against it.®1 
not be held for a tax assessed against the person or 


Where by statute all 


The land of one person can- 


° 

Lien on realty for personal prop- 
erty tax see infra §§ 1168, 1169. 

79. Colo.—Board of Com’rs of 
Routt County v. Whitt, 219 P. 217, 74 
Colo. 129; Gifford v. Callaway, 46 P. 
626, 8 Colo.App. 359. 

Iowa.—Frankel vy. Blank, 213 N.W. 
597, 205 Iowa 1; Halvorson v. Mullin, 
161 N.W. 309, 310, 156 N.W. 289, 179 
Iowa 293 [quot Desty Taxation p 734]. 

Mass.—Collector of Taxes of City 
of Boston v. Revere Building, 177 N. 


E. 577; Dunham vy. Lowell, 86 N.E. 
951, 200 Mass. 468. 
N.J.—Burnet v. Dean, 46 A. 532, 


60 N.J.Eq. 9 [aff 49 A. 503, 51 A. 1023, 
63 N.J.Eq. 253]. 

Pa.—Laird v. Wack, 5 Pa.Dist. 606; 
Snyder v. Mogart, 5 Pa.Dist. 146, 17 
Pa.Co. 1; In re Mandamus to County 
Commissioners, 17 Pa.Co. 656; Wet- 
zel v. Goodyear, 17 Pa.Co. 110; Fryer 
v. Metz, 12 Montg.Co. 108. x ; 

80. See cases infra note 81:° See 
also Morrow v. Dows, 28 N.J.Hq. 459 
(unless taxes are declared by positive 
law to be a lien upon the lands 
against which they are assessed, no 
such effect can be claimed for them). 

81. U.S.—Washington v. Pratt, 8 
Wheat. 681, 5 L.Ed. 714 (construing 
Aet [18121 § 8). 

Conn.—-Phillips v. Sturm, 99 A. 689, 
690, 91 Conn. 3381 (construing Gen. 
St. §°2396, and section 2394, as amend- 
ed by Pub. Acts [1903] c¢ 145, the 
amended statute merely providing a 
summary way of enforcing liens 
created by the former section; “prior 
to 1887 all the lands owned by a per- 
son in any town were subject to a 
lien for the amount of all his taxes_ 
in such town’’); Meriden v. Maloney, 
49 A. 897, 74 Conn, 90; Meyer v. 
Burritt, 22 A. 501, 60 Conn. 117 (both 
construing Gen. St. § 3890). 

Ill.—Wabash, ete., R. Co. v. People, 
27 N.E. 456, 137 Ill. 181 (construing 
Revenue Act § 253); Kepley v. Jan- 
sen, 107 Ill. 79 (construing the statute 
applicable). 

Ky.—Oldhams v. Jones, 5 B.Mon. 
458, 463 (construing the act of 1799 
[St. L. 1086] relating to the sale of 
nonresidents’ lands for taxes). 

La.—Succession of Finegan, 65 So. 
614, 135 La. 473 (lien for taxes upon 
immovable property). 

Tex.—Richey v. Moor, 249 S.W. 172, 
112 Tex. 493 [foll Sparks v. State, 
(Civ.App.) 27 S.W.(2d) 918, 920; 
Town of Pleasanton v. Vance, (Civ. 
App.) 4 S.W.(2d) 247, 249] (constru- 
ing Const. art 8 § 15 and Rev. St. art 
7528); Jodon v. Brenham, 57 Tex. 655; 
Edmonson v. Galveston, 53 Tex. 157; 
State v. Baker, 49 Tex. 763; Clegg 
v. State, 42 Tex. 605 (last four cases 
construing the lien given by the con-~ 
Stitution of 1869); Pitts v. Mills, 
(Civ.App.) 19 S.W.(2d) 99; Hoffmann 
v. Wood, (Civ.App.) 258 S.W. 835 
(last two cases construing Const. art 


For later cases, developments and changes in the law see Annotations, same title and section number, 


ee . SP ee a 


oe. a 


. = 


~~ 


§§ 1166-1168] 
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property of another.®? 

Separate lots. Where a lien j is imposed on a tract 
of land, consisting of contiguous lots, belonging to 
one owner, the tax lien is coextensive with the 
tract,®? and each separate or separable portion is 
liable for the taxes due on the whole.’ The fact 
that taxes are reduced to liens against separate lots 
instead of against one large traet affects only the 
question of costs.8> 

Severed fixtures. The lien for taxes on realty 
does not follow fixtures severed and become person- 
alty.8® 

Unseated lands. A statute imposing a lien on 
land has been held to have no application to unseated 
lands.** 

[§ 1167] (2) On Estate or Interest Less “Than 
Fee. Under certain statutes, the lien for taxes is 
imposed only on such estate as the party assessed 
has in the land;8® and it has been held that the 
lien will bind only the interest of the tenant for 
life, not that of the remainderman.’® Under other 
statutes, the lien created by assessment of taxes 
on land is on the land itself, and not on the estate 
or interest of the person assessed ;°° and, under oth- 
er statutes, providing that the tax shall be assessed 
to the person owning or ¢laiming to own the land, 
and shall constitute a lien on the fee, the interest 
8 § 15); Davis v. West, (Civ.App.) 5 
S.W.(2d) 870 (construing Const. art 
8 § 15 and Vernon Sayles Civ. 


Annot. [1914] art 7528). 
Vt.—Reach v. Crosland, 43 Ont.L. 


tenant 


ithe fee; 
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the land in question occupied by a 
in dower, 
St. | sessed to her, they were not a lien on 
| hence, on the falling in of 
the life estate of such tenant before 
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of the remainderman is bound.®1 

Contract to convey land. Taxes assessed against 
a contract to convey lands, or the interest in lands 
created by such contract, do not become a lien upon 
the land itself.®? 

Easement. Where, by statute, taxes are made a 
special lien on the land taxed, not on any other land, 
as regards an easement, taxes in respect of the dom- 
inant tenement do not become a lien on the servient 
tenement or any interest therein, but the assess- 
ment of the servient tenement creates a charge on 
every interest in the land itself,®? including the 
right of way appurtenant to the dominant tene- 
ment. bes 

Homestead. The tax lien applies to a homestead 
as well as other land.®® 

Leasehold. Where the fee itself is exempt from 
taxation, a statute assessing leaseholds and making 
the tax a lien upon the fee will not be construed 
as having that effect.°* 

Mining claim. Some statutes create a tax lien on 
mining claims.°? 

[§ 1168] c. For Personal Property Tax—(1) In 
General. Except where so made by constitutional or 
statutory provision,®® taxes assessed on personal 
property do not become a lien on the taxpayer’s real 
property ;°® and the same rule, of course, applies 


Liabilities enforceable against 
and the taxes as- eonisitbee: generally see Homesteads 
§§ 192-252. 


96. Jetton v. University of the 
South, 28 S.Ct. 375, 208 U.S. 489, 52 
L.Ed. 584 (construing Tenn. Acts 


Pupp 212 (construing Assessment Act 
But see cases supra § 1162 note 45. 
[a] Homestead.—-A lien cannot be 

declared upon the homestead, togeth- 

er with other lands of the owner, for 
the aggregate taxes assessed against 
the whole. Jodon v. Brenham, 57 Tex. 

655; Marlin v. Green, 78 S.W. 704, 79 

S.W. 40, 34 Tex.Civ.-App. 421. See 

also infra § 1167. 

[b] Suit to foreclose tax lien, for 
gross sum alleged to have been as- 
sessed against several lots, cannot be 
maintained. -State Mortg. Corpora- 
tion v. Affleck, (Tex.Civ.App.) 27 S.W. 
(2d) 548. 

82. Buttrick v. Nashua Iron, ‘etc., 
Co., 59 N.H. 392. 

[a] For example, although Rev. 
St. c 45 § 13 provides that the real 
estate of every person against whom 
a tax may be assessed shall be holden 
for such tax, where land is assessed 
against one in possession under a pa- 
rol agreement to purchase, he has no 
legal interest in the real estate and 
it is not bound for a poll tax assessed 

against him. Buttrick v. Nashua 


Iron, etc., Co., 59 N.H. 392. 


83. Webb v. Phoenix Title & Trust 
Co., 185 P.. 128, 20 Ariz. 580. 

84. Webb v. Phoenix Title & Trust 
Co., supra. 

85. Philadelphia v. Thurlow, 5 Pa. 
Super. 600. 

86. State v. Goodnow, 80 Mo. 271. 

Where tax on personality see infra 
§ 1169. 

87. See Sinnemahoning Iron, etc., 
Co. v. Cameron County, 12 Pa.Co. 291 
(construing the act of June 2, 1881). 

“Seated land” 56 C.J. p 1265. 

“unseated” [39 Cyc 840]. 

88. See statutory provisions. 

89. White v. Portland, 34 A. 1022, 


67 Conn. 272 (construing Gen. St. § 


Commonwealth v. Wilson, 126 
141 Va. 116 (construing 
Code [1919] § 2488); Tabb v. Com- 
monwealth, 34 S.E. 946, 98 Va. 47, 51 
L.R.A. 283) (construing the statutes 
applicable). See State v. Campbell, 
(Tenn.) 41. _S.W. 937 (where, in con- 
struing earlier legislation, it was held 
that, where taxes on land constituted 
a personal obligation of the taxpayer, 


payment of the taxes or a final decree 
to enforce them, lien was lost). 

90. See Donovan v. City of Haver- 
hill, 141 N.E. 564, 247 Mass. 69, 30 A. 
L.R. 358 [cit Collector of Taxes of 
City of Boston v. Revere Building, 
(Mass.) 177 N.E. 577, 578] (construing 
Gen. L. c. 60 § 87). 

91. See statutory provisions. 

[a] In Temnessee Acts (1897) p 5 
e 1 § 4, providing that real property 
shall be assessed to the various per- 
sons owning or claiming to own it, 
and § 27 [p 19] providing that the 
taxes shall constitute a lien on the 
fee and any interest in the property, 
whether in reversion or remainder, 
and that the whole proceeding shall 
be in rem, and shall not be invalid on 
account of the land having been list- 
ed or assessed for taxation in any 
other name than that of the original 
owner, which were reénacted in Acts 
(1899) p 1115 c 485 § 33, Acts (1901) 
p 336 c 174 § 32, Acts (1903) p 663 c 
258 § 32, changed the system of tax- 
ation in Tennessee so that instead of 
a lien for taxes assessed to a life ten- 
ant attaching to the life estate alone 
it attaches to the interest of the re- 
mainderman. Hadley v. Hadley, 87 
S.W. 250, 114 Tenn. 156. 

92. Minthorn v. Haines, 134 N.W. 
1113, 169 Mich. 169. 

93. Reach v. Crosland, 43 Ont.L. 
209 (construing Assessment Act § 
149). 


94. Reach v. Crosland, 43 Ont.L, 
209. 

95. Marlin v. Green, 78 S.W. 704, 
79 S.W. 40, 34 Tex. Civ. App. 421 (con- 
struing the constitutional provision 
applicable). See City of San Antonio 
v. Toepperwein, 133 S.W. 416, 104 Tex. 
43 [rev (Civ. App.) 124 S.-W. 699] 
(Const. art 5 § 15, declaring that the 
assessment for taxes on land shall be 
a lien thereon, whether homestead or 
not, is not limited by art 16 § 50, pro- 
tecting the homestead against forced 
sale, and providing that no mortgage, 
deed of trust, or other lien on the 
homestead shall be valid; the words 
“other lien” including only such liens 
as are created by contract by husband 
and ae See also supra § 1166 note 
81 [a]. 


[1903] ¢ 258 § 32). 

97. See Forbes v. Gracey, 94 U.S. 
762, 24 L.Ed. 313 (the act of Febr. 28, 
1871 of Nevada, imposing a tax on 
ore after it has been separated from 
the bed in which it is found and, by 
§ 6, making the tax a lien on mining 
claims, is valid as a lien, where title 
to the land is in the United States, on 
the miner’s possessory right to ex- 
plore and work the mine). See also 
infra § 1169 text and note 13. 

98. See infra § 1169. 

99. Colo.—Board of Com’rs of Ad- 
ams County v. McDonald, 242 P. 682, 
78 Colo. 519; Board of Com’rs of 
Routt County v. Whitt, 219 P. 217, 74 
Colo. 129. 

Iowa.—In re Hager’s Estate, 235 
N.W. 563. : 

La.—Straus v. City of New Orleans, 
118 So. 125, 166 La. 1035 (construing 
Const. [1921]: art.10 § 11. par 2): Sa- 
loy v. Woods, 4 So. 209, 40 La.Ann. 585 
(construing Act [1880] No. 77 § 24); 
Mullan vy. Creditors, 2 So. 45, 39 La. 


Ann. 397 
O’Neil, 25 A. 2738, 55 


N.J.-—-Linn Vv. 
N.J.Law 58. 
N.M.—State v. Ballow, 195 P. 797, 


26 N.M. 616. 


Tex.—State v. Hunt, (Civ.App.) 207 
S.W. 636 [rev on another point Hunt 
v. State, 217 S.W. 1034, 110 Tex. 204] 
(construing Const. art 8 § 15 and Ver- 
Se me Civ. St. Annot. [1914] art 

Wyo.—Natrona County v. Shaffner, 
74 P. 88, 12 Wyo. 177, 109 Am.S.R. 971, 

[a] Machinery.—Machinery in a 
mill, immovable by destination, is not 
subject to a lien for taxes on personal 
or movable property; dismantling of 
the machinery, pursuant to a sale, 
does not subject it to a lien for a tax 
on personalty which has been previ- 
ously assessed. Straus v. City of New 
Orleans, 118 So. 125, 166 La. 1035 
(construing Civ. Code art 468: Act 
[1898] No. 170 § 91 par 1; Act March 
31, 1808, c 29 § 3; Acts [1824] p 172 


2). 

[b] In Porto Rico, in view of Pol. 
Code §§ 336, 339, taxpayers are liable 
to the extent of all their property 
without distinction for the payment 
of the taxes which may have been as- 
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with respect to after-acquired real property.’ 

[§ 1169] (2) Statutory Lien. Statutes in some 
states,? many of which have received judicial con- 
struction,’ have made taxes assessed against per- 
sonal property liens on the land of the owners, even 
though the tax may be collected from the personal 
property assessed. When the personal tax is ap- 
plied to the real property involved it becomes as 
much a lien on the real property as though originally 
levied against that property.® In the absence of any 
statute authorizing such construction, the liability 
of one class of property for taxes assessed upon an- 
other class cannot be extended to cases of property 
belonging respectively to different owners;® thus, 
taxes on a husband’s personal property are not a 
lien on land held by himself and his wife in en- 
tirety;7 but taxes assessed on the personal prop- 
erty of a firm are a lien on the land of a partner.*® 

Homestead.® Where the statute provides that the 
tax shall be a lien on any real estate, a homestead 
is not exempt.’° 

Improvements. ‘Where by statute “improvements” 
are defined as real estate, under a statute imposing 
a lien on real estate for a tax on personal property 
such tax is a lien on improvements belonging to the 
owner.?+ 

Notes for rent to accrue. Where notes for rent to 
accrue in the future are held part of the real estate 
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[§§. 1168-1172 


so long as they are in the hands of the owner, a stat- 
ute, to secure the payment of the tax due for per- 
sonal property, providing for a lien on a judgment 
on a note, bill, or other chose in action, does not 
apply.*? 

Proceeds of mine. Statutes taxing the proceeds of 
mines or mining claims may impose a lien on the 
mine from which the ore or minerals were ex- 
tracted.13 

Land of corporations. A statute making personal 
taxes a lien on the real estate of the person assessed 
has been held‘not to apply to corporations.** 

Land of United States. The statutory lien can- 
not attach to land that is the property of the United 
States.15 

[§ 1170] d. For Franchise Tax. Even though a 
franchise tax is properly assessed, it cannot attach 
‘as a lien to land in which the company possesses 
neither an equitable nor a legal estate.*® 

[§ 1171] BE. Amount. Under certain statutory 
provisions, the lien for taxes includes not only the 
tax itself, but interest, penalties, and costs.'7 

[§ 1172] F. Time When Lien Attaches—1. In 
General. In the absence of a statutory provision 
fixing the time when the tax lien shall attach to 
property,!® the len has been variously held to at- 
tach as soon as the amount of taxes is definitely 
fixed and the liability for its payment commences ;}® 


sessed against them; but, although 
according to Pol. Code § 315 the tax 
assessed against the real property of 
the taxpayer constitutes a lien on 
such property, the same cannot be 
maintained with respect to the tax 
assessed against the personal proper- 
ty; with respect to such tax on per- 
sonal property, neither Pol. Code § 
315, nor any other section, gives it 
the character of a charge or lien on 
the real property of the taxpayer. 
Romero v. Willoughby, 10 Porto Rico 
69 


1. Natrona County v. Shaffner, 74 
P. 88, 12 Wyo. 177, 109 Am.S.R. 971 
(Rev. St. [1899] § 1870 does not im- 
pose a lien on land, acquired as a 

. homestead from the government, for 
delinquent taxes levied against the 
homestead claimant for personal 
property). 

2. See statutory provisions. 

3. Cal.—People v. Smith, 55 P. 765, 
123 Cal. 70 (Pol. Code § 3717). 

Ill.—Union Trust Co. v. Weber, 96 
Til. 346 (Revenue L. § 255). 

Ind.—Rinard v. Nordyke, 76 Ind. 
130 [cit Peckham v. Millikan, 99 Ind. 
352] (Assessment L. Dec. 21, 1872, § 
170, substantially reénacting Assess- 
ment L. June 21, 1852, § 113); Boder- 
tha v. Spencer, 40 Ind. 353, 355 [foll 
Isaacs v. Decker, 41 Ind. 410] (quot- 
ing the statute applicable). > 

Iowa.—Hampe v. Philipp, 232 N.Ww. 
648 (Code [1927] § 7192). See Tate v. 
Madison County, 143 N.W. 492, 163 
Iowa 170; New England L. & T. Co. v. 
Young, 39 N.W. 116, 46 N.W. 1103, 81 
Iowa 732, 10 L.R.A. 478; Paulson v. 
Rule, 49 Iowa 576; Cummings vy. Eas- 
ton, 46 Iowa 183. 

Ky.—Com. v. Walker, 80 S.W. 185, 
25 Ky.L. 2122 (St. § 4021). 

Or.—Getchell v. Walker, 278 P. 93, 
129 Or. 602 (L. § 4324). 

S.D.—Iowa Land Co. v. Douglas 
County, 67 N.W. 52, 8 S.D. 491; Miller 
v. Anderson, 47 N.W. 957, 1 S.D. 539, 
11 L.R.A. 317 (both construing Comp. 
L. § 1612). 

Wash.—Wilberg v. Yakima County, 
281 P., 931, 132: Wash... 219, 41, A.U.R. 
184 (Remington Comp. St. § 11283). 

Wyo.—Natrona County v. Shaffner, 
74 P. 88, 12 Wyo. 177, 109 Am.S.R. 971 
(Rev. St. [1899] § 1870). 

See also cases supra § 1159 text and 


notes 32, 33. 
[a] After-acquired land.—Hampe 
v. Philipp, (Iowa) 232 N.W. 648; 


Cummings v. Haston, 46 Iowa 183; 
Garretson v. Scofield, 44 Iowa 35. 

[b] Bonded warehouse.—There is 
a lien on the real estate of the owner 
of a bonded warehouse for the taxes 
due by him on the whisky therein. 
See v. Walker, 80 S.W. 185, 25 Ky.L. 

4 Tate v. Madison County, 143 N. 
W. 492, 163 Iowa 170 (construing Code 
§ 1400); Getchell v. Walker, 278 P. 
93, 129 Or. 602 (under L. § 4324, pro- 
viding that delinquent personal prop- 
erty taxes shall be charged to some 
realty owned by the delinquent tax- 
payer, selected for that purpose when 
in the tax collector’s opinion it is nec- 
essary to do So to collect the tax, the 
tax collector is the sole judge as to 
when it is necessary to charge the 
personal property tax against realty, 
and when he makes the charge, the 
tax becomes a lien on such realty, re- 
gardless of whether the delinquent 
taxpayer has sufficient personal prop- 
erty out of which the sheriff could 
collect the personal property tax). 

5. Getchell.v. Walker, 278 P. 93, 
129 Or. 602 (construing L. §§ 4324, 
4325). 

6 Morrison v. Seybold, 92 Ind..298. 

7. Morrison v. Seybold, supra. 

8 Bibbins v. Clark, 57 N.W. 884, 
59 N.W. 290, 90 Iowa 230, 29 L.R.A. 
278 (construing Code § 865). 

[a] Reason for rule.—‘‘While it is 
true that taxes assessed on firm prop- 
erty are a demand against the part- 
nership as such, they are also a de- 
mand against each member of the co- 
partnership. Each member is liable 
individually for the firm debts and ob- 
ligations, and these include taxes.” 
Bibbins v. Clark, 57 N.W. 884, 885, 59 
N.W. 290, 90 Iowa 230. 

9. See also supra § 1167. 

10. Hampe v. Philipp, (lowa) 232 
N.W. 648 (construing Code [1927] § 
7192 as applicable to a tax on bank 
stock entered on the delinquent tax 
list); Tate v. Madison County, 143 
N.W. 492, 163 Iowa 170 (construing 
Code [1897] § 1400). 

11. People v. Smith, 55 P. 765, 123 
eerie (construing Pol. Code §§ 3617, 


12. Poss v. Albert, 200 S.W. 976, 
139 Tenn. 1 (construing. Acts [1907] 
e 602 § 1). ‘ 

13. See Tong v. Maher, 122 P. 279, 
45 Mont. 142 (construing Const. art 
12 § 3 and Rev. Codes §§ 2500, 2571). 
See also supra § 1167 text and note 


97. a 

14, Com. y. Lehigh Valley R. Co.,, 
5 Pa.Co. 474 (construing Act March 
30, 1811 § 12). 

15. Natrona County y. Shaffner, 
ee 88, 12 Wyo. 177; 109 Am.S.R. 

16._.Bing v. People, 173 N.E. 687, 
254 N.Y. 484 (construing Real Prop- 
aa L. § 501 subd 1 and Tax L. 8 

Franchise tax see supra §§ 113, 241. 

17. See Biggins v. People, 106 Ill. 
270,276 (“that section [act of 1872 § 
253], it is said, only made the ‘taxes’ 
a lien, while the amendatory act of 
1881 makes not only the taxes, but 
the ‘penalties, interest and costs’, as 
well as the tax itself, a lien upon the 
property. It is true it is provided in 
section 253, ‘taxes’ assessed on real 
property shall be a lien on it until 
paid, and that the words ‘interest, 
cost or penalty’ are not used in that 
section. But by a definition contained 
in the same act, (section 292, division 


14,) the word ‘tax’ or ‘taxes’, when , 


used in that act, is made to include 
‘cost, interest, or penalty’ imposed on 
property’’). 

[a] Lien on homestead.—By vir- 
tue of the constitution such a lien 
exists on a homestead for the taxes, 
with interest, and the costs of assess- 
ment and collection, including costs 
of suit, but does not include a statu- 
tory penalty. Marlin v. Green, 78 S, 
W. 704, 79 S.W. 40, 34 Tex.Civ.App: 
421 (construing the constitution and 
the act of 1897 [L. (1897) p 132 ec 
102]). 

sgh generally see infra §§ 1407, 


wh : ; : 
Be acc Da generally see infra § 1406, 


Penalties generally see infra XV. 

18. Statutory provisions see infra 
§§ 1173-1175. : 

19. Bean v. Munger Land Co., (Mo, 
App.) 265 S.W. 844. 

[a] Lien on real estate attaches 
when the amount or proportion of tax 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 1172-1173] 


from the date of the levy or the fixing of the rate ;?° 
from the time of the assessment of the tax;?! from 
the time the assessment is complete;22. from the 
time the assessment roll comes into the hands of 
the receiver of taxes;?5 or from the return of the’ 
assessment.** In the absence of a statute providing 
for prior attachment, a\ tax on personalty, it was 
held, did not become a lien on real estate until judg- 
Where no len was created 
against the land by virtue of the taxation at the 
time it was imposed, as where the land is erown land 
_and the tax is against the occupant by reason of 
his oceupaney and not against the land itself, the 
lien cannot afterward by change of ownership spring 


ment was docketed.?® 
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erward.?8 


taxation ;° 


into existence, when such ownership becomes vested 


to which each parcel of real estate is 


“subject is fixed and determined by 
assessment. Webb v. Bidwell, 15 
Minn. 479. See Burr v. Palmer, 65 


N.Y.S. 1056, 53 App.Div. 358,361 [quot 
Cooley Taxation pp 447, 448 (‘‘some- 
times the statute names a day as that 
from and after which the tax shall be 
a lien. ... . Where no time is thus 
expressly named the lien shall at- 
tach at the time when, by an exten- 
sion of the tax upon the roll, a par- 
ticular sum has become a charge up- 
on a particular parcel of land’’)]. 

[b] Lien on stock of goods.—(1) 
Under a statute imposing a tax lien 
on a stock of goods or merchandise 
without designating the time when 
such lien attaches, the lien attaches 
when the tax becomes due. Larson 
v. Hamilton County, 99 N.W. 133, 134, 
123 Iowa 485 [foll Shanafelt v. Chand- 
ler, (lowa) 103 N.W. 976] (in analogy 
to the time when it attaches as a lien 
to the real estate of the owner); (2) 
or, if the tax has been levied, from 
the day the law making such taxes a 
lien becomes effective (Plymouth 
County v. Moore, 87 N.W. 662, 114 
Iowa 700). 

20. Chester v. 8 Del.Co. 
(Pa.) 66. : 

21. Huckleby v. State, 48 So. 979, 
57 Fla. 433; Russell’s Appeal, 59 Pa. 
401; Densmore v. Haggerty, 59 Pa. 
189: Woods v. Van Bonnhorst, 10 Pa. 
Dist. 640; Mission Independent 
School Dist. v. Armstrong, (Tex. 
Commn.App.) 222 S.W. 201. | 
' “We are clearly of the opinion that 
the tax is a lien from the time of its 
assessment.” Camac v. Beatty, 5 
Phila. (Pa.) 129 [quot Dungan’s Ap- 
peal, 88 Pa. 414, 416]. 

[al Taxes are “lawfully imposed 
or assessed” . . . “when the prop- 
er authorities to fix the millage have 
by resolution, ordinance or otherwise 
legally performed their functions in 
that regard.” Miller v. Clawson, 28 
Pa.Dist. 203, 204. 

[b] Tax levied upon money in the 
custody of the county treasurer 1s a 
lien upon the fund when levied. Peo. 
v. Lardner, 30 Cal. 242. 

22. See infra text and notes 23, 24. 

[a] That is, from time warrant is 
issued for the collection of the tax. 
Coudert v. Huerstel, 60 App.Div. 83, 
69 N.Y.S. 778; In re Board of Edu- 
cation, 59 App.Div. 258, 69 N.Y.S. 572 
[rev on other grounds 62 N.EH. 566, 
169 N.Y. 456]; Burr _v. Palmer, 53 
App.Div. 358, 65 N.Y.S. 1056. 

Completion of assessment as pre- 
requisite see supra §§ 1157, 1158. 

23. Eaton v. Chesebrough, 46 N. 
W. 365, 82 Mich. 214 [foll Jacobs vy. 
Union Trust Co., 118 N.W. 921, 155 
Mich. 233 (as between a vendor and 
vendee of land, in the absence of ex- 
press statutory provision, a lien upon 
jand for unpaid taxes does not exist 
until the amount thereof has_ been 
ascertained and has become a charge 
which may be discharged by 
payment, and this is at the time the 
tax roll comes to the hands of the re- 
ceiver of taxes, and not when the 
property is listed for assessment) ]. 


Roan, 


See Cones v. Wilson, 14 Ind. 465, 466 
(as between the state and the owner 
at the time of the assessment, as soon 
as the duplicate is delivered to the 
treasurer). 

[a] In Iowa lien on personal prop- 
erty attaches when the duplicate of 
the assessment is delivered to the 
bee Barker v. Morton, 19 Ind. 

24. Ellis v. Houseknecht, 41 Pa. 
Co. 341. 

25. Reeve v. Kennedy, 43 Cal. 643. 

Lien of judgment generally see 
Judgments §§ 870-975. 

26. <Atty.-Gen. v. Canada Settlers 
iGoh= Co.f Te Derr. 4.256; 

27. See statutory provisions. See 
also Reeve v. Kennedy, 43 Cal. 643, 
653 (Revenue Act May 17, 1861 § 3); 
Binkert v. Wabash R. Co., 98 Ill. 205 
(Rev. St. [1874] § 253); Barker v. 
Morton, 19 Ind. 146; Cones v. Wil- 
son, 14 Ind. 465 (1 Rev. St. § 112 [1]); 
Barnum v. Rallihan, 112 N.E. 561, 565, 
63. Ind-App:» 349% Tull v.:Royston, 2 
P. 866, 30 Kan. 617 (Comp. L. [1879] 
ec 107 § 85); Tousey v. Post, 52. N.W. 
57, 91 Mich. 631 (L. [1889] § 26); Har- 
rington v. Hilliard, 27 Mich. 271; 
Hill County v. Liberty County, 203 P. 
500, 62 Mont. 15 (Rev. Codes §§ 2601, 
2602); Taylor v. Harvey, 134 N.W. 
173, 90 Neb. 562 (under Comp. St. 
[1907] ec 77 art 1 § 14); Shaffner v. 
Lipinsky, 138 S.E. 418, 194 N.c. 1 
(Revenue Act of 1925 [L. (1925) ¢ 101 
§ 1]); Loomis v. Von Phul, 2 Ohio 
N.P.N.S. 4238, 424; Manila v. Mitchel 
and Manila Railroad Co., 52 Philip- 
pine 138 (Administrative Code 


[a] On railroad property, the lien 
for taxes attaches on the first Mon- 
day of March in each year. San 
Diego County v. Riverside County, 58 
P. 81, 125 Cal. 495. 

{b] Presumption.—‘The land was 
sold by the plaintiff in 1867 or 1868, 
according to the finding of the court, 
whether before or after Nov. 1st of 
the latter year is not found, but the 
court presumed against the grantor 
that it was afterward, and held him 
liable to pay the taxes for that year, 
and which were a lien on the land 
when he sold it.’””’ Baldwin v. Mayne, 
42 Iowa 131, 137. 

28. City of Santa Monica v. Los 
Angeles County, 115 P. 945, 15 Cal. 
App. 710. ‘ 

29. See constitutional and statu- 
tory provisions. 

30. See cases infra this note. 

[a] In Missouri the statute re- 
quires “the assessment to date from 
the first Monday in September, and 
to include the taxable property of the 
tax-payers respectively owned by 
them on that. date.” McLaren v. 
Sheble, 45 Mo. 130, 131 [foll Blossom 
v. Van Court, 34 Mo. 390, 86 Am.D. 
114] (Act [1855] art 2 § 18). 

[b] Im Texas, where the ccnsti- 
tution provides that the annual as- 
sessment upon landed property shall 
be a special lien thereon, and by stat- 
ute all property shall be listed for 
taxation, when required by the as- 
sessor, with reference to the quantity 
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in the person assessed or claiming through him.?° 

[§ 1173] 2. Fixed by Statute--a. In General. 
Some statutes creating tax liens, fix the time when 
such lien shall attach as of a certain day in the 
year,** although the tax is assessed and levied aft- 
Under other provisions, taxes attach to 
property as.a lien on the day when liability is fixed 
on the owner,*® although the amount of the taxes 
is not determined until afterward ;°° 
fixed by law for the valuation of property in each 
year;*+ on the day when the owner must list it for 
on the date of levy or assessment of 
the tax,®* although practically the tax is not assessed 
until later;** at the completion and filing of the 


at the time 


owned on January 1, the lien provided 
by the constitution attaches at the 
time liability is fixed on the owner, 
that is January 1. Cruger v. Ginnuth, 
38 Tex.A.Civ.Cas. § 24 [foll Carswell 
v. Haberzettle, 87 S.W. 911, 912, 39 
Tex.Civ.App. 494] (construing Const. 
art 8 §.15). 

31. See Bibb Nat. Bank v. Colson, 
134 S.E. 85, 162 Ga. 471 (Civ. Code 
[1910] § 338383). See also Stephens v. 
First Nat. Bank, 143 S.E. 386, 166 Ga. 
380 (stating the rule as in the text 
but citing no code section); Doe v. 
Deavors, 8 Ga. 479, 483 (construing 
Act [1804] § 14). 

“It is the imposition of the tax by 
law which appropriates, if needs be, 
the property of the citizen to the pub- 
lic use. The lien, therefore, does not 
commence only with the return of 
the property, or with the return of 
the digest by the Receiver to the Col- 
lector, or with the issuing of execu- 


tion to enforce payment.” Doe vy. 
Deavors, supra. 
In Washington see cases infra 


note 33. [a]. 
See Almy v. Hunt, 48 Ill. 45 
(Revenue Act [1853] § 59). 

83. See Edmondson’ v. Slicer, 139 
A, 545, 547, 153 Md. 674 [cit Code Pub. 
Gen. L. (1924) art 81 § 56]; Security 
System Co, v. S. S. Pierce Co., 154 N. 
BH. 190, 258 Mass. 4 [cit Gen. L. e 59 § 


21]; Cochran v. Guild, 106 Mass. 29, 
30, 8 Am.R. 296. 
[a] “Assessment” means the act 


of the county assessor or his deputy 
in placing his valuation on personal 
property listed with him by the own- 
er. Klickitat Warehouse Co. v. Klicki- 
tat County, 84 P. 860, 42 Wash. 299 
(construing Sess. L. [1903] p 73 e 59 
§ 3) [foll Puyallup v. Lakin, 88 P. 578, 
45 Wash. 368]. - 

34. See infra this note. 

[a] In Illinois, “under .. . sec- 
tions 303 and 306, chapter 120, Hurd’s 
Rev. St. 1915-16, page 2217 [J. & A. 
{7 9524, 9527], the taxes of 1911 were 
assessed as of April 1, 1911, and be- 
came a lien on that date [section 347, 
chapter 120, page 2231, J. & A. { 9570], 
and although the assessment might 
not actually have been made on that 
date, yet in law when the assessment 
was made it related hack to and be- 
came effective as of April 1, 1911. 
There is no evidence before us as to 
when the assessment actually was 
made, and in the absence of such evi- 
dence we must hold that the date 
when the taxes became a lien must 
be considered as the date of the as- 
sessment.’ Morrison v. Moir Hotel 
Co., 204 Ill.App. 433, 438. 

[b] In Massachusetts “taxes are 
assessed as of the first day of May 
in each year; and, on real estate, ‘to 
the person who is either ‘the owner or 
in possession thereof on the first day 
of May.’ Gen. Sts. c. 11, § 8. They 
‘constitute a lien thereon for two 
years after they are committed to the 
eollector.’ Gen. Sts. c. 12 § 22. To 
be effectual, this lien must relate back 
to the first day of May. Such doubt- 
less was the intent, and should be the 
construction of this provision of law; 
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assessment list;*5 or at the time taxes. become due 
and payable**—depending on the provisions of the 
Under other statutes the lien 
does not arise at any specified date or time but on 
the occurrence of a specified event,?* such as the 
registry of the tax roll in the mortgage office,** the 
receipt of the tax books by the collector or treas- 
urer®® provided such tax books have a warrant at- 
tached ;*° the filing of the amount of the computa- 
tion of the tax,*1 or the sale of all of a class of 
personal property after assessment but before pay- 
ment of taxes*?—depending on the provisions of the 
Where the statute creating a 
tax lien provides when the lien shall attach to prop- 
_ erty, the time when the tax len attaches must be 
determined by the terms of the statute;#* and the 
lien attaches only at the time provided by statute.*# 
Where the statute fixes a definite time when the lien 
shall commence, it is equivalent to saying it shall 


particular statute. 


particular statute. 


although practically the tax is not as- 
sessed until some weeks or perhaps 
months later.’’ Hill v. Bacon, 110 
Mass. 387, 388. 

85. See Sanda’l v. Kinnear, 27 N.B. 
342 (St. John City Assessment Act of 
1882 § 36). 

36. See cases infra this note. 

fa] In New York under a statute 
providing for an annual report by any 
corporation owning or operating any 
surface road not operated by steam 
and requiring such corporation to 
make a written report by a certain 
date of its gross earnings to a cer- 
tain date, at which former date the 
tax is due, and imposing a lien from 
the time when such tax is payable, 
such lien cannot attach at an earlier 
date than the day following the date 
which the report should include nor 
at a later date than the day by which 
the report must be made. Peo. v. 
Linch, 148 N.Y.S. 632, 163 App.Div. 
547 (construing Tax L. §§ 185, 192 
subd 8, 197). 

{b] In Pennsylvania under Act of 
June 7, 1879 § 14 [Pub. L. 112], Act of 
June 1, 1889 [Pub. L. 420], the claim 
of the commonwealth for unpaid tax- 
es becomes a lien on a delinquent cor- 
poration’s property, not only upon 
the real estate but also upon the fran- 
chise and personal property, by opera- 
tion of law from the time the taxes 
are due and payable. Brown v. Pitts- 
town Ice Co., 36 Pa.Co. 237. 

87. See statutory provisions. 

Recording, registration, or charg- 
ing, attachment of lien upon see su- 
pra § 1159. 

38. See King v. Terminal Co., 3 La. 
A. (Orleans) 490 (under the revenue 
act of 1898, although the assessment 
is made some time before, the lien on 
the property for the tax does not 
arise until the registry of the tax roll 
in the mortgage office). 


39. See Cooper v. Corbin, 105 IIl. 
224; Binkert v. Wabash R. Co., 98 
Ill. 205 [cit Parsons v. East: St. 


Louis Gas Light, etc., Co., 108 Ill. 
380, 384]; Crescent Livery Co. v. 
Perkins, 44 Ill.App. 373 (all three 
construing § 254, relating to taxes as 
a lien upon personal property); Reyn- 
olds v. Fisher, 61 N.W. 695, 43 Neb. 
17 [foll Farmers’ L. & T. Co. v. Mem- 
minger, 66 N.W. 1014, 48 Neb. 37; 
Reynolds v. McMillan, 61 N.W. 699, 
43 Neb. 183 (both cit Chamberlain 
Banking House v. Woolsey, 83 N.W. 
729, 731, 60 Neb. 516)] (construing 
Comp. St. art 1 c 77 § 1389); Foster, 
ete., Lumber Co. v. Leisure, 91 N.W. 
556, 3 Neb. (Unoff.) 267. 

[a] In North Dakota under L. 
[1890] c 132 § 90, a lien for taxes up- 
on yersonal property does not attach 
until the tax books are received by 
the county treasurer of such county 
where the tax is assessed and levied. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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the entire lot.47 


Swenson v. Greenland, 62 N.W. 603, 4 


N:D, 1532; 

40. Ream v. Stone, 102 Ill. 359, 
364 (Rev. Act § 254 [Rev. St. 1874, 
p 809] § 186); Platte Valley Milling 
Co. v. Malmsten, 113 N.W. 229, 79 Neb. 
730 [reh den 116 N.W. 962, 79 Neb. 
735, 117 N.W. 885, 77 Neb. 741] (Comp. 
St. [1881] e 77 art 1 § 139). See also 
Hill v. Figley, 23 Ill. 364, 366, 367 
(construing Revenue Act § 53 [Scates 
Comp. 1099] providing that the as- 
sessment on personal property shall 
be a lien from the time the assess- 
ment books are received by the col- 
lector; ‘‘the legislature intended to 
bind all the personal property in the 
hands of the taxpayer from the time 
the collector receives his warrant’’). 

[a] Reason for rule.—The war- 
rant confers power on the collector 
to levy and distrain for the tax. 
Ream v. Stone, 102 Ill. 359. 

[b] Thus back taxes cannot be 
made a lien, any more than current 
taxes, upon personal property, until 
the collector’s books, with a warrant 
authorizing their collection, is placed 
in the hands of the collector; and so, 
although back taxes were brought 
forward each year, where the war- 
rants finally issued were only for the 
collection of the taxes for the current 
years, there was no lien. Ream y. 
Stone, 102 Ill. 359. . 

[c] “Tax books” means the tax 
list with warrant attached. Platte 
Valley Milling Co. v. Malmsten, 113 
N.W. 229, 79 Neb. 730 [reh den 116 
N.W. 962, 79 Neb. 735, 117 N.W. 885, 
79 Neb. 741). ; 

41. See Auditor-Gen. v. Lake 
George, etc., R. Co., 46 N.W. 730, 82 
Mich. 426 (where a statute provides 
that the state shall have a lien upon 
railroads, their appurtenances and 
stock, and the statute provides that 
the commissioner of railroads shall 
on or before a certain date of each 
year make and file with the auditor 
general a computation of the amount 
of the tax to be based upon the report 
of the company the preceding year, 
when so made and filed, the computa- 
tion became a lien just as effectually 
as a judgment). 

42. See Boxer v. Sears, 241 P. 448, 
119 Kan, 733; Witschy v. Seaman, 112 
P. 739, 83 Kan. 634 (both construing 
Rev. St. 79—317). 

43. Hoge v. Garcia, (Tex.Civ.App.) 
296 S.W. 982. 

[a] Thus, “‘the time when the lien 
will attach to land must be deter- 
mined by the terms of the statute.” 
Cooley Taxation pp 447, 448 [quot 
Burr _v. Palmer, 65 N.Y.S. 1056, 53 
App.Div. 358, 361]. Ny 

44. Taylor v. Harvey, 134 N.w. 
173, 90 Neb. 562. 

45. Binkert v. Wabash Ry. Co., 98 
Ill. 205; Crescent Livery’ Co. vy, 


not commence before that time.*5 When a lien at- 
taches on a certain day, it will be‘sustained by own- 
ership or possession during part of the day.*° Al- 
though on the day when by statute the lien for taxes 
‘on real estate attaches proceedings to condemn most 
of a lot are pending and the rental value of the 
premises is impaired thereby, the lien attaches to 


[§ 1174] b. On Seizure or Distraint. Where un- 
der the particular statute there is no lien for taxes 
on personal property until seizure or distraint,*® 
seizure or di8traint must be had before the lien can 
attach,*® except, 
specific property assessed.°° 

[§ 1175] c. Relation Back. While a statute which 
definitely fixes the date or time when the lien shall 
attach,>! does not do away with the necessity of - 
the necessary steps to be taken before such lien can 
become effectual,®? the lien dates back and takes 


[§§ 1173-1175. 


under certain statutes, as to the 


Perkins, 44 Ill.App. 373. 

46. Hill v. Bacon, 110 Mass. 387. 
See Estate of O’Brien, 2 OhioN.P.N.S. 
421 (“the taxes became a lien on the 
day Mrs. O’Brien died. The hour 
which marked her demise does not 
appear, but, under the general rule 
that the law takes no cognizance of 
fractions of a day, the lien was im- 
posed on the very instant that day 
began’’). 

[a] Reason for rule.—‘‘There is 
no point of time less than the day, at 
which the tax can be regarded as 


AE Hill v. Bacon, 110 Mass. 387, 

47. Peo. v. Price, 118 N.E. 759, 282 
Ti].2519. ; 

48. See statutory provisions. 

49. Colo.—McKay vy. Batchellor, 2 
Colo. 591. z 


Idaho.—Falmer v.. Pettingill, 55 P. 
653, 654, 6 Idaho 346. . 
Iowa.—Maish v. Bird, 22 F. 180. 
N.C.—Carstarphen v. Town of Ply- 
mouth, 118 S.E. 905, 906, 186 N.C. 90. 
Ohio.—Spence v. Frye, 3 Ohio Dee. 
(Reprint) 11, 2 Wkly.L.Gaz. 103. See 
Metcalf v. Davies Screw Co., 17 F.Cas. 
No. 9,495; Steubenville, ete., R. Co. 
He Ho canisapten County, 22 F.Cas.No. 
Or.—Coy v. ‘Title Guarantee & 
Trust Co., 212 F. 520 [aff 220 F. 90, 135 

C.C.A. 658, L.R.A.1915E. 211]. 

Wash.—Lahn & Simons v. Matzen 
Woolen Mills, 271. P. 830, 149 Wash. 
538; Fowler v. Snohomish County, 
271 P. 587, 149 Wash. 530 (both con- 
struing Remington Comp. St. Suppl. 
[1927]. § 11097—104). 

[a] In Pennsylvania a collector’s 
warrant for taxes, unlike a fieri fa- 
cias, (see Executions § 335) does not 
impose a lien on personalty, but such 
lien is created only by actual seizure. 
Parsons v. Allison, 5 Watts (Pa.) 72 
[foll Moore v. Marsh, 60 Pa. 46; 
Helsel v. Walker, 7 Pa.Dist. 628; 
Wetzel v. Goodyear, 5 Pa.Dist. 12]; 
Brice v. McCarrell, 21 Pa.Co. 512. 

50. Pennington v. Yakima County, 
221 P. 326, 127 Wash. 538 [cit Wil- 
berg v. Yakima County, 231 P. 931; 
933, 1382 Wash. 219, 41 A.L.R. 184]- : 
(Remington Comp. St. § 11272, de- 
claring that taxes assessed on per- : 


sonalty shall be a lien on all personal 
and real property of the person as- 
sessed, creates only a floating lien 
against all such personalty, except | 
the particular property assessed, 
which, under Remington Comp. St. §§ 
11257, 11258, does not become fixed 
until the property is seized by the 
sheriff). 

51. See supra this section. 

52. U.S.—Westhus v. Union Trust 
Cosh 164s Wia95. 799. OO lOO AL mea Aat: 
[reh den 168 F. 617, 94 C.C.A. 95]; 
Bannon v. Burnes, 39 F. 892. 

Ariz.—Territory of Arizona v. Per- 
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effect by relation from the date or time fixed by the 
statute.°? Under certain statutes, when a judgment 
is rendered for enforcing the payment of a tax, the 
lien of the judgment, by operation of law, relates 
back to, and takes effect from, the date of the as- 
sessment upon the real property assessed, but as 
against all other real estate of the person assessed, 
subject to execution for the amount of any judg- 
ment against him, a judgment for a tax assessed be- 
comes a lien from the time of docketing such judg- 


ment, as in other civil cases.*4 
[§ 1176] G. Priori 


rin, $3 P: 361, 9 Ariz. 316. 

Cal.—San Diego County v. River- 
side County, 58 P.. 81, 125 Cal. 495. 

I1].—Almy v. Hunt, 48 Ill. 45 [expl 
Fairfield _v. People, 94 Ill. 244, 252]. 

Ind.—Barnum y. Rallihan, 112 N.E. 
561, 565, 63 Ind.App. 349. 

Mass.—Cochran v. Guild, 106 Mass. 
29, 8 Am.R. 296. 

Mo.—McAnally v. Little River 
Drainage Dist., 28 S.W.(2d) 650. 

N.C.—American Agr. Chemical Co. 
POR ce TET SB sees eid,  LISEN-C, 

Ohio.—Hstate of O’Brien, 2 OhioN. 
P.N.S. 421, 422. 

Or.—Logan v. Luukinen, 231 P. 184, 
PEST Ores bh: 

Wash.—State v. Snohomish County, 
128 P. 667, 71 Wash. 320. 

[a] Reason for rule.—‘It seems 
self-evident that there can be no val- 
id or effective lien for a tax until 
there is a valid tax in some specific 
amount.” State v. Snohomish Coun- 
ty, 128 P. 667, 669, 71 Wash. 320. 

[b] “Assessment does not create 
the lien——It is merely one of the 
steps for its enforcement.’ San Die- 
go County v. Riverside County, 58 P. 
8Y 83, $25°-Cak, (495. 

{c] Inchoate lien not completed.— 
Where public lands are exempt from 
taxation (supra §§ 343 et seq, 450 et 
seq) and land is acquired for public 
purposes after the statutory date for 
the attachment of a tax lien but be- 
fore the assessment of the tax, the 
inchoate lien cannot become complete. 
State v. Snohomish County, 128 P. 667, 
71 Wash. 320 (construing Const. art 7 
§ 2; Remington & B. Code § 9098). 

Prerequisites to attachment see su- 
pra §§ 1156-1160. ; 

53. Ariz.—Territory of Arizona v. 
Perrin, 83 P. 361, 9 Ariz. 316. 

Cal.—City of Santa Monica v. Los 
Angeles County, 115 P. 945, 15 Cal. 
App. 710. 

1ll.—Morrison v. Moir Hotel Co., 204 
Tll.App. 432. 

Mage ae Vv. 110 Mass. 
387. 

Or.—Logan v. Luukinen, 231 P. 184, 
se OFa Da. 

See Loomis v. Von Phul, 2 OhioN. 
P.N.S. 423 (in construing a_ will, 
where the assessment of taxes was 
completed by the date of the testa- 
tor’s death, the lien will relate back 
to the date when by statute it became 
a lien as a just charge against the 
testator’s estate to be paid by his 
executors); Hutchins v. Moody, 30 
Vt. 655 (that certain real estate is Set 
in the grand list of a town, and that 
taxes are voted and assessed upon it, 
does not of itself create an encum- 
brance upon the land until such taxes 
become legally fixed upon it so as to 
be a definite burden, but when the 
taxes become definitely fixed upon 
the estate by the exhaustion of pre- 
liminary remedies, the burden prop- 
erly refers to and dates from the 
date of the list). 

54. Reeve v. Kennedy, 43 Cal. 643 
(construing Revenue Act May 17, 1861 


§ 44). - 
Lien of judgment generally see 


Bacon, 


55], In General—a. In Ab- 
sence of Statutory Preference. Where no preference 
or priority is given by constitutional or statutory 
provision,®® one view recognized in some cases is 


TAXATION 
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that a tax lien has no preference over other liens 
and encumbranees.°? 
view is taken or asserted that real estate taxes con- 
stitute ex proprio vigore a prior lien against the 
property on which they are assessed, not depending 
on any express declaration of the statute to that 
effect, in the absence of some legislative declaration 
to the contrary;°® it having been said that it does 
not follow that because the legislature has failed 
to declare expressly that, a lien for taxes is superior 


However, in other cases the 


to all other hens that such lien is subordinate ;** 


Judgments §§ 870-975. 

55. Failure to record tax lien, 
aie of third persons see supra § 

59. 

Liens divested by tax sale see in- 
fra §§ 1831-1839. 

_ 56. Rule under such provisions see 
infra §§ 1177-1179. 

57. Ariz.—Walker Ve Nogales 
Building & Loan -Ass’n, 237 P. 1094, 
1096, 28 Ariz. 484 [cit Cyc]. 

Iowa.—In re Cutler & Horgen, 238 
N.W. 80, 81 [mod op and den reh 234 
N.W. 238] [cit Cyc]. 

Miss.—Henry v. Aiexander, 94 So. 
846, 131 Miss. 588. 

Okl.—State v. National Bank of 
Commerce of Pawhuska, 281 P. 579, 
139 Okl..134 Jcit Cyc], 

Pa.—Briggs’ Appeal, 1 Walk. 199, 
201 (“as a general rule . tax- 
es assessed upon land are not a pre- 
ferred lien thereon. It requires an 
act of Assembly expressly so declar- 
ing them, to give that preference’). 

Wash.—Scandinavian - American 
Bank vy. King County, 159 P. 786, 92 
Wash. 650. 

58. U.S.—Osterberg v. Union Trust 
Go, 93,0085 424,523. TL Rds .9645— Ina te 
Brand, 4 F.Cas.No. 1,809, 2 Hughes 
334; Steubenville, etc., R. Co. v. Tusc- 
arawass County, 22 F.Cas.No. 13,338. 

Idaho.—Continental & Commercial 
Trust & Savings Bank v. Werner, 215 
P. 458, 36 Idaho 601 [error dism and 
cert den 44 S.Ct. 452, 264 U.S. 594, 68 
L.Ed. 857]. 

Ind.—Brownell Improvement Co. v. 
Nixon, 92 N.E. 693, 95 N.E. 585, 48 
Ind.App. 195. 

Kan.—Kerr v. Hoskinson, 47 P. 172, 
178, 5 Kan.App. 193. 

Mo.—Morey Engineering & Con- 
struction Co. v. St. Louis Artificial 
Ice Rink Co., 146 S.W. 1142, 1148, 1144, 
242 Mo. 241, 40 L.R.A.N.S. 119, Ann. 


-Cas.1913C 1200 [quot Meriwether v. 


Overly, 129 S.W. 1, 11, 228 Mo. 218; 
Stafford v. Fizer, 82 Mo. 393, 397]. 

Ohio.—Donahue v. Brotherton, 10 
OhioS.&C.P. 47, T OhioN.P. 367. 

S.C.—Butler v. Baily, 2 S.C.L. 244. 

Tenn.—Staunton v. Harris, 9 Heisk. 
579, 585. 

Va.—Thomas v. Jones, 27 S.E. 813, 
94 Va. 756. 

“A lien for taxes does not stand 
upon the footing of an ordinary in- 
cumbrance.” Osterberg v. Union 
Trust Co., 93 U.S. 424, 428, 23 L.Ed. 
964 


“The word ‘taxes’ is well under- 
stood as a charge . to which 
an individual claim on property must 
be deferred.” Brownell Improvement 
Co. v. Nixon, 92 N.E. 693, 695, 95 N.E. 
585, 48 Ind.App. 195. 

[a] Reason for this view.—(1) 
“That taxes are prior in dignity to all 
other liens must be so from the very 
necessity of the case; otherwise the 
state would be powerless to collect 
her revenue.” Thomas v. Jones, 27 
S.E. 813, 814, 94 Va. 756. To same 
effect Minnesota v. Central Trust Co., 
94 BF. 244, 250, 36 C.C.A. 214 [quot Con- 
tinental & Commercial Trust & Sav- 
ings Bank v. Werner, 215 P. 458, 460, 
36 Idaho 601]. (2) ‘Everybody deal- 


but, on the contrary, the inference is that the leg- 
islature intended the lien to be superior to all liens, 
prior or subsequent, claimed by individuals.®° 
der certain constitutional provisions tax liens on 


Un- 


ing with or lending money upon real 
estate must be deemed to do so with 
a knowledge of the paramount right 
of government of taxation and assess- 
ment, and when such right is exer- 
cised according to law, taxes and as- 
sessments so levied become a first 
and best lien prior and preferable to 
any and all others.’’ Donohue v. 
Brotherton, 10 OhioS.&C.P. 47, 49, 7 
OhioN.P. 367. 

[b] In her sovereign capacity the 
state has “a prior lien on all of her 
realty for taxes, and an undoubted 
right to enforce their collection to the 
prejudice of any claim due one of her 
citizens, although such a lien may be 
acquired subsequent to that of a 
judgment or trust creditor.’ In: re 
reat 4 F.Cas.No. 1,809, 2 Hughes 

{[c] Although subsequent in time, 
the lien of the state is the superior 
one. Stafford v. Fizer, 82 Mo. 393, 


397: 

{d] Except as to judicial costs.— 
Georgia v. Atlantic & G. R. Co., 10 
F.€as.No. 5,351, 3 Woods 434. 

{e] Priority over litigation tax.— 
By Code § 551, a specific tax is im- 
posed on litigation to be paid by the 
unsuccessful party, after declaring 
taxes due the state a lien on the prop- 
erty assessed. The court held that 
“the claim of the state for taxes has 
precedence over a mere private debt of 
the citizen, and we are of opinion that 
if the officer collects and pays over to 
the clerk, from the unsuccessful par- 
ty, a sum insufficient to pay all costs, 
that the state tax should be first paid, 
and not postponed until the officers 
and witness have been paid.” State v. 
Stanley, 3 Lea (Tenn.) 524. 

{f] Lien of commonwealth as pur- 
chaser at a delinquent tax sale after 
the death of owner is superior to 
rights of his creditors whose claims 
arose prior to his death and were re- 
duced to judgment after that event 
and before the tax was assessed. 


Sy ats v. Ashlin, 28 S.E. 177, 95 Va. 
145. 
[g] It may well be compared to a 


mortgage, “pro tanto, which created a 
lien on every man’s real and personal 
estate, for his share of the public 
taxes, according to the rules of ap- 
pointment which the law had estab- 
lished.” Butler v. Baily, 2 S.C.L. 244, 
249. 

59. Minnesota vy. Central Trust Co., 
94 FB, 244, 36 C.C.A, 214 [cert den 19 
S.Ct. 883, 174 U.S. 803, 43 L.Ed. 1188]; 
Continental & Commercial Trust & 
Savings Bank yv. Werner, 215 P. 458, 
36 Idaho 601 [error dism and cert den 
44 §.Ct. 452, 264 U.S. 594, 68 L.Ed. 
857]. 

60. Continental & Commercial 
Trust & Savings Bank v. Werner, 215 
P. 458, 36 Idaho 601 [error dism and 
eert den 44 S.Ct. 452, 264 U.S. 594, 68 
L.Ed. 857 and foll Minnesota v. Cen- 
tral Trust Co., 94 F. 244, 36 C.C.A. 
214]. 

[a] It is an implied term of every 
lien statute that the lien authorized 
is subordinate to the lien for taxes. 
Portneuf-Marsh Valley Canal Co. v. 
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real property cannot be made subordinate to other 


liens.®1 


[§ 1177] b. Under Preference Statutes—(1) In 
The legislature may declare a lien for 
taxes superior to other liens or claims,°? including 
liens or claims against the land assessed,°* provided 
however, it has been held, that such declaration does 


General. 


not impair existing contracts or 


TAXATION 


[§§ 1176-1178 


tion, make tax liens paramount liens on the property 


of the taxpayer.°® On the other hand, under certain 


[§ 1178] (2) 
Whether or not 


vested rights.°* 


Many statutes, expressly or by necessary implica- 


Brown, 47 S.Ct. 692, 274 U.S. 630, 71 
L.Ed. 1243. 

61. See Kieldsen v. Barrett, (Ida- 
ho) 297 P. 405 [appeal dism 52 S.Ct. 
28] (construing Const. art 7 § 7); 
Board of Com’rs of Woods County v. 
State, 257 P. 778, °125 Okl. 287, 53 ‘A. 
L.R. 1128 (under a constitutional pro- 
vision [Const. art 10 § 5] providing 
that the power of taxation shall never 
be surrendered, suspended, or con- 
tracted away, and a statute [Comp. 
St. (1921) § 9724], unrepealed, pro- 
viding that taxes on real property 
are made a perpetual lien, the tax 
lien on real property cannot be made 
subordinate by law or by judgment 
to accommodate another lien), 

62. U.S.—Central Trust Co. of New 
York v. Third Ave. R. Co., 168 F, 291, 
1£0. G.C.A. o1. [eertaden 32: S.Ct.; 523, 
223 U.S. 721, 56 L.Ed. 629]. 

Sn alanis aggha aee v..-State,,.294 | -P. 


Cal.—California L. & T. Co. v. Weis, 
50 P. 697, 118 Cal. 489. 

Ind.—St. Clair v. Jones, 108 N.E. 
256, 58 Ind.App. 280. 

Iowa.—In re Cutler & Horgen, 238 
N.W. 80, 81 [mod op and den reh 234 
N.W. 238, and cit Cyc]. 

N.J.—Mayor and Aldermen of Jer- 
sey City v. Montville Tp., 85 A. 838, 84 
N.J.Law 43 [aff 91 A. 1069, 85 N.J.Law 
372]; Doremus v..Cameron, 22 A. 802, 
49 N.J.Eq. 1; Morrow y. Dows, 28 N. 
J.Eq. 459. 

Okl.—Casner v. Meriwether, 4 P. 
(2d) 29, 152 Okl. 256. 

Pa.—Snyder v. Mogart, 5 Pa.Dist. 
246), 17,..Pa.Co.) 1. 

Tex.—Kirk v. City of Gorman, (Civ. 
App.) 283 S.W. 188. : 

Utah.—Union Cent. Life Ins. Co. v. 
Bie 247 P. 486, 67 Utah 268, 47 A.L. 
Resa2s 

Wash.—Scandinavian - American 
Bank v: King County, 159 P. 786, 92 
Wash. 650; Carstens & Earles v. City 
of Seattle, 146 P. 381, 84 Wash. 88, 
Ann.Cas.1917A 1070 [mod 153 P. 1080, 
88 Wash. 632]. 

“The right to establish this prefer- 
ence necessarily results from the 
right to take, by uniform laws of tax- 
ation, all such property as may be 
requisite to the execution of its func- 


tions.” Morrow v. Dows, 28 N.J.Eq. 
459, 463. 
[a] “It is no injustice to make the 


lien for taxes superior to all other 
liens.” Mutual Ben. L. Ins. Co. v. 
Seen 96 N.W. 603, 1 Neb. (Unoff.) 
860. 
63. Lydecker v. Palisade Land Co., 
83 N.J.Eq. 415, 416; Howell v. Essex 
Co. Road Board, 32 N.J.Eq. 672, 674; 
The Trustees for the Support of Pub- 
at Se cnonls v. Trenton, 30 N.J.Eq. 667, 
679. 

Over particular liens see infra §§ 
1186-1194. 

64. Steinfeld v. State, (Ariz.) 294 
P. 834. See Casner v. Meriwether, 
4 P.(2d) 29, 152 OKl. 256; Casner v. 
Meriwether, 4 P.(2d) 19, 21, 28, 152 
Okl. 246 (construing Const. art 2 § 15; 
L. [1925] e¢ 12, and holding that a 
statute providing for a tax lien, ‘‘su- 
perior to any other lien except that of 
the state and junior tax liens,’ for 
the value of improvements is uncon- 
stitutional as imposing burdens and 
granting rights retroactively and as 
impairing the obligation of contracts 
as regards holders of special improve- 
ment liens). c 


Constitutional requirements and re- 
strictions generally see supra § 9. 

Exercise of power of taxation gen- 
erally as affecting: . 
Contracts see Constitutional Law §§ 

605-607, 666-671, 714. 

Property rights see Constitutional 

Law §§ 533-536. 

65. See statutory provisions. 

[a] In Colorado see Sanderford v. 
Walker Inv. Co., 269 P. 14, 15, 84 Colo. 
203 (“the paramount lien created by 
the neglected taxes, which ripened in- 
to tax deeds . ... ‘wiped out San- 
derford’s claim [based on mortgages 
and certain tax sale certificates] on 
the property’’). 

{b] In Delaware see Ferris v. 
Chic-Mint Gum Co., 124 A. 577, 580, 
14 Del.Ch. 232 (‘‘with respect to state, 
county and city taxes and sewer liens, 
it is conceded that the law of this 
state places them ahead of local liens 
on the real estate’). 

[ce] In Georgia (1) liens for taxes 
are superior to all other liens. De- 
catur County Building & Loan Ass’n 
v. Thigpen, (Ga.) 160 S.E. 387, 388; 
Stephens vy. First Nat. Bank, 143 S.B. 
386, 387, 166 Ga. 380; Bibb National 
Bank v:, Colson, 184 S.E: 85, 86, ‘162 
Ga, 471; Verdery v. Dotterer, 69 Ga. 
194, 198. (2) “Taxes due the state 
are not only against the owner, but 
against the property also, and that 
without reference to judgments, 
nets or encumbrances of whatso- 
ever nature or effect.” Phoenix Mut. 
Life Ins. Co. v. Appling County, 139 
S.E. 674, 164 Ga. 861. 

[d] In Illinois the lien for taxes 
is paramount to “all rights, titles, 
claims, or interests, whenever and 
however acquired.” People v. Evans, 
104 N.E. 646, 648, 262 Tll. 235. 

{e]. In Kansas “taxes are always 
a lien upon the real estate upon which 
they are imposed, and are always pri- 
or and paramount to any other lien 
or incumbrance.”’ Kerr v. Hoskinson, 
47 P. 172, 178, 5 Kan.App. 193 (con- 
struing Gen. St. [1889] par 6902). 

[f] In Missouri Rev. St. (1919) § 
12757, giving the state a lien for all 
taxes, which shall continue and be en- 
forced until they are fully paid or the 
land sold, “the lien of the state for 
its taxes is paramount to all other 
liens, whether prior or subsequent.” 
Commerce Trust Co. vy. Syndicate Lot 
a 235 S.W. 150, 152, 208 Mo.App. 

[g] In Nebraska (1) ‘‘taxes upon 
land, whenever levied, take precedence 
of all other liens.” Eddy v. Kimerer, 
85 N.W. 540, 61 Neb. 498; Campbell 
v. Gawlewicz, 91 N.W..569, 570, 3 Neb. 
(Unoff.) © 321. (2) In construing 
k FLIOR Cf)-0? artical s Sek ss 
providing that taxes on real estate 
shall be a lien thereon from a cer- 
tain day until they are paid and c 12a 
§ 146, providing that municipal taxes 
and assessments upon all real estate 
are a perpetual lien, it was said that 
the legislature intended to make the 
taxes when.properly levied and as- 
sessed a lien superior to any other. 
Mutual Ben. L. Ins. Co. v. Siefken, 96 
N.W. 603, 1 Neb. (Unoff.) 860. 

{h] In New Jersey see Walser vy. 
Northern Valley Bldg. Corporation, 
156 A. 783, 109 N.J.Eq. 126 (‘‘taxes 
were a charge on the property para- 
mount to all other claims’). 

[i] Xn Pennsylvania (1) under the 


statutes certain liens,or rights are given priority over 
tax liens,®* for example a, lien for wages.°7 


Construction of Such Statutes. 
the legislature has made the lien 


of taxes paramount must depend on the construc- 
tion of the particular statute;®® and the question 


act of Febr. 8, 1824, taxes assessed 
on real estate in the city and coun- 
ty of Philadelphia. constituted a lien 
superior to other encumbrances 
charged on such estate prior to' their 
assessment. Parker's Appeal, 8 
Watts & S. 449. (2) Under’ Act 
[1889] art 15 § 12, as amended by 


‘| Act of May 23, 1895 [Pub. L. 123], 


§ 5, city taxes are a lien paramount to 
a lien entered prior to the assessment 
and levy of the taxes. Strasburger v. 
Guinter, 23 Pa.Co. 481. See Briggs’ 
Appeal, 1 Walk. 199 (construing Act 
April 6, 1870 [Pub. L. p 972, § 8], by 
which city taxes are made a lien up- 
on real estate until paid). (3) Con- 
struing Act of June 2, 1881 [Pub. L. 
45], providing that certain taxes shall 
be a first lien on the real estate on 
which they are levied, and that, in all 
cases where such taxes cannot be col- 
lected, they shall be returned by the 
collector to the commissioners of .the 
county to be recorded as a Hen, such 
lien, where the return of the collector 
and the record in the commissioner’s 
office is in proper form, is entitled to 
payment prior to that of other liens, 
although the statute provides that the 
collector’s return is to be made if the 
taxes cannot be collected from the 
owners of the real estate, and it is 
contended that by proper. diligence the 
taxes might have been _ collected, 
where the act makes the collector’s 
verified statement to the effect that 
they could not be collected sufficient, 
and gives a creditor a remedy against 
the collector if injured by a willful 
FetyERs Dowlin v. Harley, 2 Pa.Co. 

Prior liens and rights of state it- 
self see infra § 1188. 

. 66. See statutory provisions. 

[a] In Canada, “if a lien or 
charge did as a fact exist in favour 
of the municipalities and [public 
utility] commission [for taxes] at and 
before the authorized assignment [to 
a bank] it could only attach on the 
beneficial interest of the debtor, and 
was subject to the prior assignment 
held by:the Bank under s. 88 [of the 
Bank Act, 1923 (Can.) c. 32],” under 
the provisions of which any security 
taken ‘cannot be interfered with or 
overruled by any provincial legisla- 
ture.” Re Electrical Fittings, 56 Ont. 
Tdi) [1926]. 1° Dom. L.R. 752, 755, 


67. Schenck v. Consumers’ Coal 
Co., 14 N.Y.S. 348, 36 Abb.N.Cas. 357 
(construing the Act [1885] ¢ 376, pro- 
viding that the wages of employees, 
operatives, and laborers shall be pre- 
ferred to every other debt or claim 
against a corporation other than in- 
surance or moneyed corporations). 

68. U.S.—In re Wyley Co., 292 F. 
900 [cit Cyc]. 

Cal,—California L. & T. Co. v. Weis, 
50 P. 697, 118 ‘Cal. 489. 

Colo.— Gifford v. Calloway, 46 P, 
626, 8 Colo.App. 359. 

Conn.—Meyer vy. Burritt, 22 A. 501, 
503, 60 Conn. 117. 

La.—Moody v. Sewerage & Water 
Board, 3 La.A. (Orleans) 139. 

N.J.—Trustees for Support of Pub- 
io Schools, 30 N.J.Eq. 667. a 

-Y.—New York Terminal y. Ga 
98 N.B. 11, 204 N.Y. 512. ue 

Or.—EHagle Point Irr. Dist. vy. Cow- 
den, 1 P.(2d) 605. 

Pa.—Lukens v, Katz, 27 Pa.Co. 596. 

Utah.—Union Cent. lL. Ins. Co. v. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 1178-1180] 


of priority is one of legislative intent.¢® Where the 
language of the statute is not positive and its intent 
is not plain, it cannot be held to create a lien for 
taxes superior to antecedent encumbrances;‘° but, 
although a mere declaration that taxes shall be a 
lien does not of itself show an intention that it shall 
occupy the paramount position,” it is sufficient if 
the purpose of the legislature to make the tax lien’ 
paramount to all prior rights is clearly manifested,?? 
as where the statute provides that taxes shall remain 


Black, 247 P. 486, 67 Utah 268, 47 AL 
DAR2!372. 

Wash.—Scandinavian - American 
Bank v. King County, 150 P. 786, 92 
Wash. 650. 

[a] “Adjudications in sister states 
will be of little value, unless based 
upon identical laws.’ California L. 
& T.-Cos ve Weis, 50 BP. 697, 699, 118 
Cal. 489. ‘ 

69. Guinn v. McReynolds, 170 P. 
421, 177 Cal. 230; Bolton v. Terra Bel- 
la Irr. Dist., (Cal.App.) 289 P. 678. 

70. U.S.—Central Trust Co. of 
New York v. Third Ave. R. Co., 168 
F. 291,:110°C.C.A. 1 [cert den 32 S., 
@t.1523,:223 U.S;'721,.56 L.Ed. 629]. 

N.J.—Trustees for the Support of 
Public Schools v. Trenton, 30 N.J. 
Eq. 667, 679. See. Dows v. Drew, 27 
N.J.Eq. 442 [rev on another point 
Morrow v. Dows, 28 N.J.Eq. 459] (as 
to prior registered mortgage). 

Pa.—Lukens v. Katz, 27 Pa.Co. 596. 
See Gormley’s Appeal, 27 Pa. 49, 51 
(“the law says that certain taxes 
shall be a lien merely, and that does 
not authorize us to Say that it is more 
than any other lien, taking grade ac- 
cording to its date’); Briggs’ Ap- 
peal, 1 Walk. (Pa.) 199 (as to land). 

Utah.—Union Cent. L. Ins. Co. v. 
Black, 247 P. 486, 67 Utah 268, 47 A. 
ER. 372. 

Wash.—Scandinavian - American 
Bank v. King County, 159 P. 786, 92 
Wash. 650, 651. 

See Gifford v. Callaway, 46 P. 626, 
8 Colo.App. 359 (as to land); Eagle 
Point Irr. Dist. v. Cowden, (Or.) 1 P. 
(2a) 605 (as to prior mortgages). 

“Intent of the legislature must be 
found in the language used, either 
expressly or by necessary implica- 
tion.” Union Cent. Life Ins. Co. v. 
Black, 247 P. 486, 487, 67 Utah 268, 
47 A.L.R. 372. 

“Such a construction of the act 
should not be adopted unless the lan- 
guage used compels it.” Central 
Trust Co. of New York v. Third Ave. 
Ri Coif £68... 291, 140; CCA. Lb [cert 
den? 32 S.Ct.-623;, 223. U.S, 721, 56. L. 
Ed. 629]. ‘ 

[a] Reason for rule.—‘‘The dis- 
placement of prior encumbrances, 
prejudicial to individual rights, can 
only be effected by the exercise of 
the sovereign power of taxation. It 
may be, and frequently is, the occa- 
sion of injustice, and therefore will 
not be presumed in the absence of a 
clear .expression of legislative in- 
tent.” Trustees for the Support of 
Public Schools v. Trenton, 30 N.J.Eq. 
667, 679. 

Morrow Vv. 28 N.J.Eq. 
72. Howell. v. Essex Co. Road 
Board, 32 .N.J.Eq. 672. See cases in- 
fra this note and infra text and note 
73. 

[a] Reason for rule as to liens on 
land.——‘‘The mere declaration by the 
law-maker that taxes shall be a lien 
upon the land assessed, does not of 
itself manifest a purpose to affect 
every estate which may be held in 
such lands, because lands are divisi- 
ble into many estates, either of which 
may be sold without impairing the 
other. The legislative will to that 
end must be clearly manifested to 
give such a law any operation beyond 
the estate of him upon whom the as- 
sessment is cast.’’ Morrow v. Dows, 
28 N.J.Eq. 459, 464. , 

[b] Statutes construed as making 


Dows, 


TAXATION 
Retrospective 


trospectively.74 


tax lien paramount to prior liens.— 
(1) Statute which made it the duty of 
“the officer selling such land to pay 
Said taxes out of the proceeds aris- 
ing from the sale first after the costs 
of sale.’ Snyder v. Mogart, 5 Pa. 
Dist. 146, 147, 17 Pa.Co,. 1 (‘it inevita- 
bly follows that they must be a first 
lien. If not a lien, and if not a first 
lien, they could not be so paid’). (2) 
Where, in addition to a declaration 
that taxes shall be a lien on the land 
assessed, the law authorizes the sale 
and removal of something which con- 
stitutes a part of the land, such as 
timber, ‘‘there is a sufficient mani- 
festation of a purpose to make the 
tax lien supreme” to the extent of 
what the purchaser is authorized to 
sever and remove. Howell v. Essex 
Co. Road Board, 32 N.J.Eq. 672, 676 
[cit Morrow v. Dows, 28 N.J.Eq. 459]. 
(8) Although the charter of a city did 
not expressly provide that taxes on 
land within the city limits should be 
a lien paramount to. other incum- 
brances, yet the provisions of that 
charter, that lands should be assess- 
ed for taxes to the owner at full val- 
ue, that the assessment should be val- 
id notwithstanding any error or omis- 
sion in naming the owner, and that 
the mortgagee, tenant, or any person 
having a legal or equitable interest in 
the premises might redeem the same 
when sold for nonpayment of taxes, 
impliedly gave taxes such paramount 
lien. Doremus v. Cameron, 22 A. 802, 
49 N.J.Eq. 1. : , 

[ce] In Utah it was said, “this 
court is committed to the rule of lib- 
eral construction of taxation statutes 
in favor of priority of tax liens over 
liens created by private contract.” 
Union Central Life Ins. Co. v. Black, 
247 P. 486, 488, 67 Utah 268, 47 A.L.R. 
372. 

Priority over particular encum- 
brances or claims see infra §§ 1179- 


1194. 
73. Eaton’s Appeal, 83 Pa. 152 
(construing Act of Febr. 28, 1866 


[Pamph. L. 116]). See N. Y. Termi- 
nal v. Gaus, 98 N.E. 11, 18, 204 N.Y. 
512 [foll Seaboard National Bank v. 
Rogers Milk Products Co., 21 F.(2d) 
414: In re Century Steel Co. 17 F. 
(2d) 78] (construing Tax L, [Consol. 
L. (1909) ec 60] §§ 182, 197, imposing 
an annual franchise tax on corpora- 
tions, which tax is a lien on its prop- 
erty “until the same is paid in full’); 
Union Cent. Life Ins: Co. v. Black, 247 
PR. 486, 489, 67 Utah 268, 47 A.L.R. 
372 (construing Comp, L. [1917] § 
5995; “the provisions of our statute 
are that the lien is not removed un- 
til the tax is paid or the property 
sold for the payment of the same’). 
But see Central Trust Co. of New 
York v. Third Ave:.R. Co., 186 F...291, 
293,-110 C.C.A. 1 [cert den 32 S.Ct. 
523, 223 U.S. 721, 56 L.Ed. 629] (con- 
struing Tax Law [Consol. L. (1909) 
ce 60] §§ 185, 197, “it is contended, 
however, that this priority naturally 
follows from the provision of the 
statute that the taxes are to remain 
a lien until they are paid in full. It 
was so held by the Supreme Court 
of Pennsylvania in Haton’s Appeal, 83 
Pa. 152. But we think the provision 
as consistent with an intention that 
the taxes shall remain a lien as to the 
property in question and its proceeds 
against all subsequent lienors and 
general creditors until paid, and per- 
haps with an intention to rebut the 
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a lien until they are paid in full.7? 


operation. Statutes making tax 


liens paramount, in the absence of apt words ex- 
pressing such intention, will not be construed re- 


[§ 1179] (8) Duration of Priority Limited. Un- 
der certain statutes the priority of a tax lien may 
be limited to a certain period.*® 

[§ 1180] 2. As Against Realty Mortgages or Sim- 
ilar Liens’*—a. In Absence of Statute. 


Following 


common-law presumption of pay- 
ment after the lapse of 20 years 
+. . aS with the intention that 
the lien shall never be displaced until 
the taxes are paid’). 

74 Finn v.. Haynes, 37 Mich. 63; 
and cases infra this note. 

[a] Statutes held not retrospec- 
tive.—Lukens v. Katz, 27 Pa.Co. 596, 
597 [foll In re Prince, 131 F. 546, 14 
Pa.Dist. 172] (construing Act of June 
4, 1901, [Pub. L. p 364], §§ 2, 41, as 
intended. “to make future taxes liens, 
and only liens as against other fu- 
ture encumbrances, thus avoiding any 
question as to the disturbance or in- 
terference with a lien which had at- 
tached prior to the passage of the 
act,’ since it reads ‘with which the 
said property may become charged, 
or for which it- may become liable,” 
especially where a subsequent sec- 
tion reads, “this act shall apply only 
to claims wherein the right to file a 
lien after the date of its approval; 
but the rights of other claimants, un- 
der existing laws, shall remain unaf- 
fected by its passage, and all claims 
properly filed. thereunder are hereby 
validated’); Hulin v. Butte County, 
100 N.W. 739, 18 S.D. 339 (the act ap- 
proved March 5, 1897 [Rev. Pol. Code 
§ 2191], providing that all taxes as- 
sessed on personal property in the 
state shall be a first lien on ail per- 
sonal property of the person against 
whom the personal taxes are assess- 
ed from and after December 1st in 
each year is not retrospective; “had 
it been the intention of the legislature 
to have the foregoing statute operate 
retrospectively, its design would have 
been expressed by the use of apt 
words’’). 

Retrospective construction general- 
ly see Statutes §§ 690-734. 

75. See Newton v. Schott, 87 <A. 
271, 87 Conn. 142 [cit White v. Port- 
land, 36 A. 46, 68 Conn. 293] (con- 
struing Gen. St. [1902] § 2396, de- 
elaring a tax lien as existing from 
the first day of October in the year 
previous to that in which taxes be- 
come due until one year thereafter, as 
not intended to limit the. time be- 
yond which a tax could not be col- 
lected of a tax debtor, but to fix a 
time beyond which the tax should not 
have precedence over other liens). 

[a] Unrecorded privilege.—David- 
son vy. Lindop, 36 La.Ann. 765 (con- 
struing Const. art 176, providing a 
limitation of a certain number of 
years on the priority of privileges on 
immovable property for taxes, when 
unrecorded). 

[b] In South Carolina, where, un- 
der liens which preceded the liability 
for taxes, sales were made after the 
expiration of the year from the time 
when the liability for the last tax at- 
tached, the collection of the taxes 
could not be enforced by execution 
against the property. State v. Guer- 
ry, 49 S.C.L. 358, 361 (“the Ordinance 
of 1844 . contemplated collec- 
tion of taxes within the year; but 
although the executions which au- 
thorize levy, sale, and imprisonment, 
may be executed after the year, the 
special lien and priority which the 
tenth section of the ordinance gives, 
cannot be extended beyond the lim- 
it which it prescribes’’). 

76. Affected by: 

Notice or registration see 
ct 


infra § 
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one view taken, as above stated,’ it has been held 
that, unless given by statute, a tax lien has no pref- 
erence over a mortgage;’8 whereas, pursuant to the 
other view stated above,’® it has been held that, al- 
though no statute makes the tax lien a superior lien, 
it is paramount to an antecedent mortgage or trust 
deed*® or to a vendor’s lien which accrued before 


the tax was assessed.® 


TAXATION 
General. 


eral rule above 


[§§ 1180-1181 


In the absence of constitutional prohibi- 
tion, the legislature may, in accord with the gen- 


stated,8” declare a lien for taxes 


superior to that of an antecedent mortgage or simi- 
lar encumbrance.®? 
impliedly, make a lien for taxes a lien on the realty 
of a taxpayer paramount to an antecedent mortgage 


Certain statutes, expressly or 


or similar encumbrance,** although a purchase-mon- 


[§ 1181] b. Under Preference Statutes—(1) In 


re re lien attaches see infra 
TESS: 

77. See supra § 1176. 

78. See Doane v. Chittenden, 25 
Ga. 103, 107 (holding that a tax lien 
did not override a mortgage lien, 
although, under a certain statute, if 
the amount due could not be raised by 
the sale of the equity of redemption, 
the mortgage was liable for the bal- 
ance). 

Georgia rule under preference stat- 
ute see infra § 1181. 

79. See supra § 1176. 

80. Morey Engineering & Con- 
struction Co, v. St. Louis Artificial Ice 
Rink Co., 146 S.W. 1142, 1143, 242 Mo. 
241, 40 L.RAN.S. 119, Ann.Cas. 
1918C, 1200 [exnl Stafford v. Fizer, 
82 Mo. 393, and foll Allen v. Mc- 
Cabe, 6 S.W. 62, 938 Mo. 138; Gitch- 
ell vy. Kreidler, 84 Mo. 472] (‘“benefici- 
ary in a prior deed of trust, who is 
not a party to the tax suit, has still 
right to redeem as a junior lienor’’). 
See People v. Weber, 45 N.E. 723, 724, 
164 Ill. 412 (‘‘mortgagees could not, 
under any circumstances, or by any 
proof, be made superior to the lien 
for taxes’’). 

[a] Reason for rule.—‘‘To hold 
that the lien of a mortgage was su- 
perior to that of taxes would be to 
give to the mortgagee rights superior 
to that of the owner of the fee.” 
Mutual Ben. L. Ins. Co. v. Siefken, 96 
N.W. 603, 604, 1 Neb. (Unoff.) 860. 

[b] “Mortgagees take their securi- 
ty with knowledge that the sovereign- 
ty must and will take by taxation all 
that is necessary to the preservation 
of its own life; the life of the State 
is of higher concern than the protec- 
tion of a debt due to an individual 
member of it.” Albany Brewing Co. 
v. Meriden, 48 Conn. 243, 247. 

[c] Obligation to pay taxes rests 
on the holder of a mortgage, if he de- 
sires to protect his lien. Mutual Ben- 
efit L. Ins. Co. vy. Siefken, 96 N.W. 603, 
1 Neb. (Unoff.) 860. 

81. Thomas v. Jones, 27 S.E. 813, 
94 Va. 756. 

82. See supra § 1177. 

83. Howell v. Essex Co. Road 
Board, 32 N.J.Eq. 672; City of Pater- 
son v. O’Neill, 32 N.J.Eq. 386; Eagle 
Point Irr. Dist. v. Cowden, (Or.) 1 
P.(2d) 605; Harper v. Consolidated 
Rubber Co., 131 A. 356, 284 Pa. 444. 
See Gailey v. Robertson, 123 So. 692, 
693, 98 Fla. 176 (“the mortgagee has 
no greater vested right in this regard 
{priority of the lien of a city as a re- 
sult of a Special assessment] than 
the fee-simple owner, and the rights 
of both must yield alike to the sover- 
eign power when exercised to impose 
proper and lawful taxes’). 

[a] Mortgage debt as mere lien.— 
Construing the act of June 15, 1911 
[Pub. L. 955], making the sSstate’s 
claim for taxes prior, on the sale of 
corporation’s property under a pur- 
chase money mortgage, to the mort- 
gage debt, “since our cases show that 
debts secured by mortgages are, un- 
der many circumstances, lawfully 
susceptible of classification as mere 
liens, and, since it is a matter of com- 
mon knowledge that they are gener- 
ally so considered, the right of the 
legislature thus to treat them, for a 
named purpose, on a given state of 
facts, cannot be doubted.” Harper v. 
Consolidated Rubber Co., 131 A. 356, 
359, 284 Pa. 444. 


84. See statutory provisions. 

[a] In Connecticut see Albany 
Brewing Co. v.’ Meriden, 48 Conn. .243, 
247 (construing Gen. St. p 163 §§ 15, 
16, providing that taxes are a para- 
mount lien for one year and, if ex- 
tended according to the statute, for 
ten years after the tax becomes pay- 
able, by which extension ‘the State 
waives its right to immediate pay- 
ment by a forced sale, and accepts a 
first mortgage for ten years’’). 

[b] Im Massachusetts see Parker 
v. Baxter, 2 Gray 185, 189 (construing 
Rev. St. ce 7, 8). . 

[ec] In Nebraska see Mutual Ben. 
L. Ins. Co. v. Siefken, 96 N.W. 603, 1 
Neb. (‘Unoff.) 860 (construing Comp. 
OrReatesy arti Loe nit §: 138 ,ite! 12a.8§ 
1 5 

[4] Im New Hampshire see East- 
man v. Thayer, 60 N.H. 408, 418 (con- 
struing Gen. L. ec 58 § 13). 

fe] In Mew Jersey see State v. 
Newark, 42 N.J.Law 38 (construing 
charter of Newark § 77 [Charter Book 
p 46] and Pamph. L. [1868] p 865); 
Doremus v. Cameron, 22 A. 802, 49 N. 
J.Eq. 1 (construing the charter of the 
city of Paterson, as revised in 1861); 
Rankin v. Coar, 22 A. 177, 46 N.J.Eqa. 
566, 11 L.R.A. 661 (construing char- 
ter of Jersey City [Pub. L. (1871) p 
1155 §§ 81, 151]); Lydecker v. Palisade 
Land Co., 33 N.J.Eq. 415 (construing 
act of 1879 [Pub. L. (1879) p 340]); 
Howell v. Essex County Road Board, 
32 N.J.Eq. 672 (construing act of 
March 31, 1869 [Pub. L. p $63]); Pat- 
erson v. O'Neill, 32 N.J.Eq. 386 [rev 
31 N.J.Eq. 507, 2 N.J.Law 366] (con- 
struing a city charter [Pub. L. (1871) 
p 808]); Hardenbergh v. Converse, 
31 N.J.Eq. 500 (construing certain 
acts and charters [Pub. L. (1864) p 


412; Pub. L. (1868) p 314; Pub. L. 
(1869) p 918773 * Pub. S| (187h)-p 
1095]); Trustees for the Support 


of Public Schools v. Trenton, 30 N.J. 
Eq. 667 (construing the provisions of 
a city charter [Pub. L. (1874) p 331]); 
Campbell v. Dewick, 20 N.J.Eq. 186 
(construing act of Febr. 11, 1847 
[Pamph. L. p 52], making taxes on 
lands in Elizabeth township a lien 
thereon, and the first city charter, ap- 
ee: March 13, 1855 [Pamph. L. p 

{{] Im North Carolina the lien of 
a tax on land assessed after the ex- 
ecution of a mortgage is superior to 
the rights of the mortgagee. Exum 
v. Baker, 20 S.E. 448, 115 N.C. 242, 44 
Am.S.R. 449; Wooten y, Sugg, 19 S.E. 
148, 114 N.C. 295. 

ig] In Oklahoma see Delahunt v. 
Oklahoma County, 226 F. 31, 141 C.C. 
A. 139 (construing Okl. Rev. L. [1910] 
§§ 634, 7391, 7408, 7415). 

[h] In Oregon see Wyman v. 
Noonday Mining Co., 197 P. 289, 100 
Or. 211 (construing L. § 4328). 

[i] In Pennsylvania see Centre 
County v. Weaver, 35 Pa.Co. 334 (con- 
struing act of 1850). 

[ij] In South Carolina see Smith v. 
Greenwood, 3 S.C. 333 [cit Annely v. 
De Saussure, 12 S.C. 488, 511, per Wil- 
lard, C.J.] (construing an ordinance 
of the city council of Charleston, rat- 
ified June 14, 1868). 

[k] In Mova Scotia see O’Brien v. 
Cogswell, 17 Can.Super. 420 (construs 
ing a statute entitled “The Halifax 
City Assessment Act of 1883,” as 
tee by an act passed in May, 


. [1] Unrecorded privilege.—‘‘The 
question of priority of registry can 
never arise between a privilege and 
a mortgage. If a privilege exists, it 
is, in its nature, higher than a mort- 
gage, and must of necessity be paid 
before and in preference to it. C. C. 
3186, 3187. The only question that 
a mortgage creditor can raise is as to 
the existence of the privilege, since if 
it exists it primes his mortgage, be- 
ing higher in its nature. Now our 
laws regard non-reeorded privileges 
as non-existent, so far as concerns 
third persons. Hence no privilege for 
delinquent taxes, unrecorded when 
plaintiff's mortgage took effect, ex- 
ists as to him. . . . We must not 
be understood as holding that privi- 
leges, accruing from taxes levied sub- 
sequent to the registry of a mortgage, 
and which have been recorded before 
the rights of other persons have at- 
tached, can be subordinated to, or 
primed by, such mortgage. The fact 
that the registry of the mortgage an- 
tedates that of the privilege, is mat- 
ter of no moment. If the privilege 
exists, and has been preserved by reg- 
istry, it, by its nature, takes rank 
above a mortgage. . . ; A regis- 
try of the delinquent roll, at any time, 
will preserve the privilege as against 
persons acquiring their rights prior 
to the imposition of the delinquent 
tax.” Jacob v. Preston, 31 La.Ann. 
514, 518 [foll New Orleans Savings 
Institution v. Leslie, 28 La.Ann. 496]: 
Recorne as prerequisite see supra § 


[m] Statute reserving right of re- 
demption.—(1) “Where a law declares 
that a tax assessed on land shall be a 
lien thereon, which may be enforced 
by sale, and a right of redemption is 
given to a mortgagee, and provision 
is made that his rights shall not be 
divested until he shall have had six 
months’ written notice of the sale 
. . . the law contains a sufficient 
expression of a legislative purpose to 
make the tax a lien and title para- 
mount, to entitle them to that position 
against a mortgagee.” Howell v. Es- 
sex County Road Board, 32 N.J.Eq. 
672, 677 [cit Campbell v. Dewick, 20 
N.J.Eq. £86]. (2) Where by Pub. L. 
[1851] p. 278 the taxation of mort- 
gages was authorized so that the es- 
tate of the mortgagor only in the land 
was assessed, and the purchaser at 
a tax sale held the land against the 
owner and all persons claiming under 
him after the assessment was made 
[Act (1854) § 6], but not against ev- 
erybody, as where the owner in pos- 
session of an estate for life or years 
was taxed, the remainderman or re- 
versioner would not be affected, nor 
the holder of a mortgage executed by 
the prior owner of the fee, to give 
the statute the widest meaning of 
which it is susceptible, and where 
such lien was extended to all lands 
assessed, that of residents as well as 
non-residents [act of March 25, 1863 
(Pub. L. [1863] p 497)], but the right 
of redemption was expressly provid- 
ed for the mortgagor only, where real 
estate is mortgaged, only the equity 
of redemption is to be sold under the 
tax warrant, that is, only such estate 
as the owner had in the land at the 
time the assessment was made. Mor- 
row v. Dows, 28 N.J.Eq. 459. 

[n] Statute construed as not giv- 
ing priority.—Tax L. [Consol. I, 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 1181-1184] 


ey mortgage,®® paramount to the lien of the credi- 
tor on land conveyed as security for debt,®* the 


_ lien of a trust deed,®? or the right of the mortgagee 


in the timber, herbage, or other vendible property 
of the estate.8* The paramount lien for taxes on 
realty, as affecting a mortgagee’s right, is limited 
under certain statutes to the tax on the mortgaged 
property*® and does not include taxes on other prop- 
erty of the mortgagor;°° but under other statutes, 
it is otherwise.®? 

[§ 1182] (2) Lien for Personal Property Tax. 
Under certain statutory provisions making real prop- 
erty lable for a tax on personal property,®? and a 
tax on real property a superior lien,®* the general 
rule is that a tax levied on personal property is not 
a lien superior to a prior mortgage or like encum- 
brance on real property,®* and sometimes this is 
the rule under express statutory provision.®> How- 
ever, where the statutes put all tax liens on the 
same plane, making no distinction between the lien 
which exists on land for the tax on personalty and 
the lien which exists for the tax on the land itself, 
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making both paramount to other liens,®* or where 
a statute provides that. the tax on personal prop- 
erty shall be a lien on the owner’s real property not 
to be removed until, the tax is paid or the property 
sold for the tax,®? a personal property tax is a lien 
on the real estate of the person assessed superior 
to the lien of a prior mortgage; and, likewise, this 
1s so where a statute expressly provides that the 
tax for personal property charged upon real prop- 
erty shall have priority over any other lien.?® The 
intention to give a tax on the personal property of 
a landowner a lien on his real estate, paramount to 
the encumbrance of a mortgage executed before the 
passage of such a law, should not be imputed to the 
lawmaker in the absence of unmistakable language 
to that effect.°® 

[§ 1183] (3) Lien of Franchise Tax. The lien of 
a franchise tax on real property may eome ahead 
of the mortgage, even though levied after the mort- 
gagor had created a mortgage lien.1 

[§ 1184] (4) Against Mortgagee in Good Faith. 
Under certain statutory provisions, a tax is not a 


(1909) c 60] §§ 185, 197, giving the 
state a lien on a street railroad com- 
pany’s property for a tax on certain 
dividends, does not give the state pri- 
ority over a prior mortgage. Central 
Trust Co. of New York v. Third Ave. 
R. Co., 186 F. 291, 110 C.C.A. 1 [cert 
fool S.Ct. 523, 223 U.S. 721, 56 L.Ed. 

85. Harper v. Consolidated Rubber 
Co., 131 A. 356, 284 Pa. 444 [dist 
Sweeney v. Arrowsmith, 43 Pa.Super. 
268 (foll Daubert v. Martin, 43 Pa.Co. 
562; Second National Bank of Pitts- 
burgh v. Glass, 25 Pa.Dist. 412, 43 Pa. 
Co. 480)] (eonstruing Act June 15, 
1911 [Pub. L. 955]. preferring the 
state’s claim for taxes to any mort- 
gage given by a corporation, when- 
ever its property shall be sold at a 
judicial sale, where the purchase- 
money mortgagee took his mortgage 
with full knowledge that it was by 
statute postponed to state taxes which 
might be assessed in the future 
against such corporation, he had no 
right to complain on _ equitable 
grounds, unlike the case. distin- 
guished, where the purchase money: 
mortgage, under an act containing 
substantially the same terms as the 
act of 1911, was given precedence over 
the commonwealth’s claim for state 
taxes assessed against a corporation, 
but where the purchase-money mort- 
gage was not executed by the delin- 
quent corporation, but by an individ- 
ual, its predecessor in title and as 
such not a lien created or obtained 
against the corporation within the 
meaning of the statute). - 

[a] Attorney’s commissions.— 
Where a corporation’s property was 
sold under a judgment entered on a 
warrant of attorney, accompanying a 
bond and purchase money mortgage 
given by the corporation, the state's 
claim for taxes is entitled to preced- 
ence over the attorney’s commissions, 
stipulated for in the bond and mort- 
gage, since such commissions are not 
costs, but part of the judgment, to be 
preferred or postponed as the princi- 
pal debt is preferred or postponed. 
Harper v. Consolidated Rubber Co., 
131 A. 356, 284 Pa. 444 (construing 
act of June 15, 1911 [Pub. L. 955]). 

86. Decatur County Building & 
Loan Ass’n v. Thigpen, (Ga.) 160 S.E. 
887 (construing Civil Code [1910] §§ 
1140, 3333). See Planters’ Warehouse 
Co. v. Simpson, 138 S.E. 55, 164 Ga. 


190 (lien of taxes previously as- 
sessed). ‘ 
87. Keating v. Craig, 73 Mo. 507, 


509 (construing a city charter; “the 
lien of the special tax bill, like the 
lien for general taxes, is superior to 
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any incumbrance with which the own- 
er may charge his land’’). 

88. Morrow v. Dows, 28 N.J.Eq. 459 
(construing Act [1846] § 84). 

89. See statutory provisions. 

90. Meyer v. Burritt, 22 A. 501, 60 
Conn. 117 (construing Gen. St. § 3890, 
providing that the estate of any per- 
son in any portion of real estate 
which is by law set in his list for tax- 
ation. shall be subject to a lien for 
that part of his taxes which is levied 
upon the valuation of said real estate, 
as found in said list). 

[a] Noncontiguous tracts.—Under 
a statutory provision making a tax a 
superior lien on the property assessed, 
where parcels of noncontiguous real 
estate are listed and valued separate- 
ly, the lien of a mortgage on one of 
two noncontiguous tracts of land, as- 
sessed to the same individual, is in- 
ferior to a tax lien on the same land, 
attaching before or after the mort- 
gage, but superior to a tax lien on 
the other tract of land, if such lien 
attached after the mortgage. Walker 
v. Nogales Building & Loan Ass’n, 
237 P. 1094, 28 Ariz. 484 (construing 
Civ. Code [1913] par 4845). 

91. Decatur County Building & 
Loan Ass’n v. Thigven, (Ga.) 160 S.E. 
387 (construing Civil Code [1910] § 
3383, declaring liens for taxes supe- 
rior to all other liens, and § 1140, pro- 
viding that ‘“‘taxes shall be paid be- 
fore any other debt, lien, or claim 
whatsoever, and the property returned 
or held at the time of giving in, or 
after, is always subject,” and holding 
that, if an owner of land conveys it 
by warranty deed as security for debt, 
and fails to return the land at the 
time he returns his other property for 
taxation, and after default in payment 
execution is issued against him for 
taxes on the basis of his return, the 
lien for such taxes will attach not 
only to the property included in the 
return but also to the land which he 


has conveyed as security for the 
debt). : 

92. See supra § 1166. 

93. See supra § 1177. 

94. Ariz.—Walker v. Nogales 


Building & Loan Ass’n, 237 P. 1094, 
28 Ariz. 484. 

Colo.—Board of Com’rs of Routt 
County v. Whitt, 219 P. 217, 74 Colo. 
129, 131 [foll Board of Com’rs of Ad- 
ams County v. McDonald, 242 P. 682, 
78 Colo. 519]; Gifford v. Callaway, 46 
P. 626, 8 Colo.App. 359. 

Idaho.—Scottish American Mortg. 
Co. v. Minidoka County, 272 P. 498, 47 
Idaho 33, 65 A.L.R. 663 [foll Federal 
Land Bank of Spokane v. Stewart, 272 


P. 1029, 47 Idaho 161], 
ll.—Parsons v. Hast St. Louis Gas 
Light, etc., Co., 108 Ill. 380, 384. 
Iowa.—Bibbins v. Clark, 57 N.W. 
884, 59 N.W. 290, 90 Iowa 230, 29 L.R. 
A. 278 [overr New England L. & T. 
Co. v. Young, 39 N.W. 116, 46 N.W. 
1103, 81 Iowa 732, 10 L.R.A. 478, and 
foll Bibbins v. Polk County, 69 N.W. 
1007, 100 Iowa 493]. 
Ailes app sAcsc v. Newark, 42 N.J.Law 


S.D.—Miller y. Anderson, 47 N.W. 
957, 1-S.D. 539, 11 L.R.AY 317. 

Wyo.—Lobban v. State, 64 P. 82, 9 
Wyo. 377 [foll Wakeman v. Board of 
Com’rs of Weston County, 274 P. 12, 
13, 40 Wyo. 53]. 

95. See statutory provisions. 

96. California L. & T. Co. v. Weis, 
50 P.. 697, 118 Cal. 489 (construing 
Pol. Code § 3717). See Bodertha v. 
Spencer, 40 Ind. 353 [foll Peckham v. 
Millikan, 99 Ind. 352; Isaacs v. Deck- 
er, 41 Ind. 410, 413] (under a statute 
making taxes on personal property a 
lien on real estate,-and, in case of 
mortgaged real estate, the mortgagor 
to be deemed ‘the owner” until the 
mortgagee shall have taken posses- 
sion of the mortgaged premises, per- 
sonal taxes assessed and charged to 
a mortgagor in possession are a lien 
upon it and the land is liable for such 
taxes aS against the mortgagee). 

$7. Union Cent. Lite Ins. Co. v. 
Black, 247 P. 486, 67 Utah 268, 47 
A.L.R. 3872 (construing Comp. L. 
[1917] §§ 5995-5997). 

98. Getchell v. Walker, 278 P. 93, 
129 Or. 602 (construing L. § 4325). 
Be State v. Newark, 42 N.J.Law 


[a] Reason for rule.—‘‘To declare 
that a mortgage on land shall be sub- 
sequent and subject to all after taxes 
assessed upon the personal estate of 
the owner of the equity of redemp- 
tion, differs but slightly from taking 
the property of one citizen to pay the 
debt of another.’ State v. Newark, 
42 N.J.Law 38, 45 [quot Miller v. An- 
derson, 47 N.W. 957, 960, 1 S.D. 539, 
1d * RAs 317]. 

Construction of preference statutes 
generally see supra § 1178. 

1. Seaboard Nat. Bank v. Rogers 
Milk Products Co., 21 F.(2d) 414, 418 
[cit In re Century Steel Co., 17 F.(2d) 
78 (foll N. Y. Terminal v. Gaus, 98 N. 
BE. 11, 204 N.Y. 512 [Tax L. [Consol. 
L. (1909) ¢ 60] §§ 182, 197, imposing 
an annual franchise tax on corpora- 
tions, and making such tax a lien on 
property from the time it is payable 
until paid, imposes a paramount lien 
unaffected by prior encumbrances])]. 
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lien against a mortgagee of land in good faith,? but 
to be such mortgagee in good faith one must be a 
Under a similar statute, 
providing that. the liability of land for certain ar- 
rears of taxes shall not affect purchasers for value 
without notice, an assignee of a mortgage, without 
notice of arrears of taxes at the execution of the 
mortgage or at its assignment, is within the statute.* 

[§ 1185] (5) Effect of Foreclosure of Mortgage. 
Neither the foreclosure of the mortgage’ nor pro- 
ceedings to foreclose® affect the application of the 


mortgagee without notice.*® 


rules above stated. 


{§ 1186] (6) Effect of Invalid Lien. 
lien is a tax lien in name only it does not come with- 
in the purview of a statute giving tax-liens priority 
However, a tax lien, paramount 
except for an irregularity, if validated by a statute, 


over mortgages.’ 


takes precedence of a mortgage.§ 


[§ 1187] c. Mortgage Held by One Liable for Tax. 


2. See Robinson vy. Hulick, 51 A. 
493, 67 N.J.Law 496 and infra § 1201. 

3. Robinson vy. Hulick, supra, And 
see infra § 1201. 

4 Moore v. Sugg, 19 S.E. 147, 114 
N.C. 292 (construing L. [1891] ¢ 391). 

5. Bernstein Bros. v. Buckeye Cot- 
ton Oil Co., 141 S.E. 804, 165 Ga. 680; 
Peckham v. Millikan, 99 Ind. 352, 356. 

[a] hus, where property was sold 
under a mortgage foreclosure and the 
proceeds held by the sheriff, tax exe- 
cutions for state, county, and city 
taxes against the property were pay- 
able first out of the proceeds, with 
the right of the mortgagee to obtain 
the entire fund on obtaining a trans- 
fer of the tax executions. Bernstein 
Bros. v. Buckeye Cotton Oil Co., 141 
S.E. 804, 165 Ga. 680. 

6 State v. Godfrey, 20 OhioCir.Ct. 
649, 10 OhioCir.Dec. 316, 320. 

7 Davis v. McLean County, 204 N. 
W. 459, 52 N.D. 857 [foll State v. 
Johnson, 208 N.W. 966, 54 N.D. 184 
(as an indemnity hail ‘‘tax’’). 

{a] Reason for rule.—‘It is the 
settled law of this state that the lien 
created under the hail indemnity tax 
law is created by an implied contract 
between the state and the owner of 
the land, and since the owner of the 
land cannot by contract make one con- 
tract lien prior to a pre-existing con- 
tract lien, the hail indemnity tax len 
is subsequent to liens executed by the 
owner prior to the hail indemnity tax 
becoming a permanent lien.” State v. 
Johnson, 208 N.W. 966, 54 N.D. 184, 
187. 

“Tax”? not contractual in nature see 
supra § 4. 

8. Whittlesey Co. v. Town of 
Windsor Locks, 97 A. 316, 90 Conn. 312 
(a tax lien not legally extended, un- 
der Gen. St. [1902] § 2403, because the 
certificate included the amount of the 
taxes on personalty as well as realty, 
was validated by Pub. Acts [1909] ¢ 
263 § 3, providing that no tax lien, a 
certificate extending which has been 
recorded, shall be deemed invalid be- 
cause the amount of the tax secured 
by the lien is incorrectly stated, as 
against a mortgagee who secured ti- 
tle by foreclosure prior to the passage 
of the validating act). 

9. Concordia Loan & Trust Co. v. 
Parrotte, 87 N.W. 348, 62 Neb. 629. 
But see Logansport v. McConnell, 23 
N.E. 264, 121 Ind. 416 (school-fund 
mortgage). 

[a] As guarantor of mortgage 
debt.—Concordia Loan & Trust Co, v. 
Parrotte, 87 N.W. 348, 62 Neb. 629. 

10. See constitutional and statuto- 
Ty provisions. 

[a] In Arizona under Civ. Code 
{1913] par 4845, making a tax lien 
superior to all other liens and encum- 
brances on the property assessed, a 
tax lien is superior to a prior mort- 
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[§§ 1184-1189 


A tax lien is not paramount to that of a prior mort- 
gage where the lien is held by one under obligation 
to pay the taxes.°® 

[§ 1188] d. Mortgage Held by State. 
where otherwise provided by constitutional or stat- 
utory provisions declaring the tax lien superior,*® 
a tax lien is not paramount to a prior mortgage held 
by the state,11 for example, a school-fund mort- 
gage,12 a mortgage held by the chancellor for the 
benefit of parties to a suit!? or by the commissioners 
of the sinking fund of the state;1+ and this rule has 


Except 


been held to operate against a purchaser of a tax 


Where the | title.1° a 


[§ 1189] 3. As against Chattel Mortgages**—a. 
In General. Pursuant to the general rule above stat- 
ed,7 the legislature may declare a len for taxes 
superior to an antecedent chattel mortgage,'® which 


may be done by statute in express terms*® or by nec- 


gage held by the state, in the same 
manner as it would be to a mortgage 
held by a private individual. Stein- 
feld v. State, 294 P. 834. 

tb] In New Jersey see Chancellor 
v. Van Hovenberg, (Ch.) 45 A. 439 
(construing aet April 1, 1898 [Pub. L. 
p 202 ec 123] declaring that all lands 
mortgaged to any state officer in his 
official capacity, and held in trust for 
any person, shall be subject to taxa- 
tion, as land held by others, and that 
all taxes assessed in pursuance of the 
act shall remain a lien as in the case 
of taxes assessed against property of 
other persons). ‘ 

[ce] Validity of statute.—‘‘We 
- . ». hold that section 9748 . ... 
was not intended to and does not di- 
vest the lien of the state for taxes, 
and that that section is a valid legis- 
lative enactment under the provisions 
of the Constitution for the purpose 
of protecting the trust funds held by 
the commissioners of the land office, 
. . - The purchaser at the mortgage 
foreclosure sale takes the title to the 
land subject to the lien of the state 
for the taxes due to the state. . . . 
In fact, by section 9749, Compiled 
Oklahoma Statutes, 1921, relative to 
tax deeds, it is provided that such 
deed ‘shall vest in the grantee an ab- 
solute estate in fee simple in such 
lands, subject, however, to all claims 
which the state may have thereon for 
taxes or other liens or encumbrances’ 
—which is the proper rule and is now 
announced as the rule in the case.” 
State v. National Bank of Commerce 
of Pawhuska, 281 P. 579, 583, 139 OK1. 
134 [expl Board of Com’rs of Woods 
County v. State, 257 P. 778, 125 Okl. 
287, 538 A.L.R. 1128]. 

(Ind.App.) 75 


11. Hood v. Baker, 
N.E. 608; Jasper County v. Rogers, 
17 Iowa 254; Smith v. Specht, 42 A. 
599, 58 N.J.Eq. 47; Trustees for 
the Support of Public Schools v. Tren- 
ton, 30 N.J.Eq. 667. 

[a] Beason for rule.—‘From the 
fact that the property of the state is, 
by implication, excepted from that 
part of the tax laws which prescribes 
the subjects of taxation, it follows 
logically, as a necessary sequence, 
that its property is not included in 
or affected by the other provisions of 
the law, which provide a mode for the 
collection of the taxes.’”’ Trustees for 
the Support of Public Schools v. Tren- 
ton, 30 N.J.Eq. 667, 682. 

(Ind.App.) 75 


12. Hood v. Baker, 
N.E. 608; Jasper County v. Rogers, 
17 Iowa: 254; Trustees For Support 
of Public Schools v. Trenton, 30 N.J. 
Eq. 667. 

[a] Reason for rule.—‘“It is not to 
be supposed that the legislature in- 
tended to make the investments ef 
the school fund and the sinking fund 
precarious, by subjecting them to the 
liability of being swept away by the 


essary implication.?° 


However, under such a stat- 


summary process of tax _ sales.” 
Trustees for the Support of Public 
cease v. Trenton, 30 N.J.Eq. 667, 


School-fund mortgage: 
Generally see Schools and School Dis- 
tricts §§ 37, 38. 
ae not ifs fe de by tax sale see infra 
1836. ’ 
Trustees for the Support of 
eupue Schools v. Trenton, 30 N.J.Ea. 


[a] Mortgage originally given to 
private person, and afterward assign- 
ed to a chancellor, to be held by him 
in his official capacity in trust for pri- 
vate beneficiaries, is a prior lien to 
taxes assessed against the land after 
the assignment, but prior to the pas- 
sage of a statute making land mort- 
gaged to a state officer in his official 
capacity subject to taxation. Chan- 
cellor v. Van Hovenberg, (N.J.Ch.) 
45 A, 439. : 

14. Rahway v. State Sinking Fund 
Com’rs, 18 A. 56, 44 N.J.Hq. 296. 

15. Jasper County v. Rogers, 17 
Iowa 254,° 255 (he takes the same, 
“subject to such lien, as an ordinary 
purchaser would do, of the title from 
the legal owner or mortgagor’). See 
Logansport v. McConnell, 23 N.E. 264, 
121 Ind. 416 (sale of land on a school 
fund mortgage will not divest city 
tax liens, where the purchasers are 
the original mortgagors, although 
they had sold the land to one who 
assumed the mortgage). 

ien of mortgage not divested by 
tax sale see infra § 1836. 

16. Affected by time when lien 
attaches see infra § 1195. 

17. See supra § 1177. 

18. Minn.—Minnesota v. Central 
Trust Co., 94 F. 244 (construing Minn, 
Gen. St. [1894] § 1623). 

N.J.—Cranbury Township v. Cham- 
berlin & Barclay, Inc., 139 A. 800, 6 
N.J.Misc. 39 [aff 143 A. 920, 105 N.J. 
Law 236]. 

N.C.—American Agr. Chemical Co. 
v. Williamson, 132 S.E. 146, 191 N.C. 
484; Berry v. Davis, 73 S.E. 900, 158 
N.C. 170. 

N.D.—Advance Thresher Co. vy. 
Beck, 128 N.W. 315, 21 N.D. 55, Ann. 
Cas.19138B 517. 

S.D.—Minneapolis Threshing Mach. 
Co. v. Roberts County, 149 N.W. 163, 
34 S.D. 498, L.R.A.1915D 886. 

Wash.—Minshull v. Douglas Coun- 
ty, 2384 P. 661, 133 Wash. 650. 

“It is concededly proper for the leg- 
islature to provide that taxes assess- 
ed against each class of personal 
property should have priority over 
all other liens thereon. This is in 
harmony with the law relating to 
real-estate taxes.” Advance Thresh- 
er Co. v. Beck,.128 N.W. 315, 21 N.D. 
55, 60, Ann.Cas.1913B 517. 

19. See statutory provisions. 

20. Cranbury Tp. v. Chamberlin & 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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ute it has been held that such a lien is not paramount 
to such mortgage for taxes on property other than 
that covered by the mortgage;?1 and likewise, a 
statute, giving the lien of the personal property tax 
priority over any other lien against the personal 
property of the tax debtor, creates such preference 
merely to the extent of the taxes assessed against 
the particular property and property in the same 
class, assessed with it as one indivisible item in the 
assessment list;?2 but, under certain statutes, the 
tax lien for personal taxes is superior to a chattel 
mortgage of record before the tax was levied, not 
only for the tax assessed on the particular prop- 
erty mortgaged, but for all other personal taxes, 
including taxes levied on property of other classes 
of personalty.?* Where a statute provides that tax- 
es levied on personalty shall be paramount or a lien 
until paid, the lien is superior to that of a prior?* 
or subsequent?® encumbrancer only with respect to 
property to which the lien has attached. 

[§ 1190] b. Confusion of Goods.2* The right of 
a mortgagee of personal property, otherwise not sub- 
ject to the lien of taxes,?7 is subject to such lien if 
he permits the property to be mingled with other 
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property of like kind, subject to the lien, so as to 
be indistinguishable.?§ 

[§ 1191] 4. As against Other Tax Liens—a. In 
General. The general rule as to priority as between 
several similar tax liens is the reverse of the rule 
in ordinary cases, that is, the last in time is the 
first in right;?® and this rule, except as changed by 
statute,*° will apply as to preference between sev- 
eral special tax liens.*_ Under certain statutes, how- 
co between like liens the earlier is the superior 
Lene ; 

[§ 1192] b. Municipal and County Liens.?3 Tax- 
es levied by a municipality for municipal purposes 
are generally not inferior in rank to taxes levied for 
state** or county purposes.*® It has also been held 
that as between a lien for city taxes and one for 
state and county purposes, without priority of char- 
acter, there is no priority based on the time when 
the taxes were imposed or became delinquent or the 
rights of individuals under the liens acerued.?¢ Un- 


‘der certain statutes, city and county taxes are of 


the same priority as those of the state.27 Under 
other statutes, however, the lien of the state for 
taxes is made paramount to that of a municipality.?® 


Barclay, Inc., 139 A. 800, 801, 6 N.J. 
Misc. 39 [aff 143 A. 920, 105 N.J.Law 
236, and foll Pasquariello v. Arena 
Twine & Cordage Co., 155 A. 608, 108 
N.J.Eq. 491] (Act March 4, 1918 [Pub. 
L. p 870] § 518, providing that a tax 
or assessment, irregularly levied, 
shall be “a first lien upon the prop- 
erty and persons, and collectible in 
the manner provided by law, the same 
as if such tax or assessment had been 
legally levied,’ as sufficiently explicit 
to constitute a tax or assessment, 
regularly levied, a first lien upon per- 
sonal property). 

[a] Im Texas it was held that the 
lien provided for by Vernon Sayles 
Civ. St. Annot. (1914) art 7627 did not 
give a junior tax lien priority over a 
senior chattel mortgage taken for the 
purchase price of personal property. 
Salt City Co. v. Padgett, (Civ.App.) 
186 S.W. 391. s 

21. American Agr. Chemical Co. v. 
Williamson, 132 S.E. 146, 191 N.C. 
484 (construing Comp. St. § 7986). 
See Woody v. Jones, 18 S.H. 205, 113 
N.C. 253 (a sale of a mortgaged chat- 


tel to satisfy, not a specific tax upon | 


the chattel, but general taxes due 
from the mortgagor, will not divest 
the lien of the mortgage, where the 
mortgage was duly recorded). 

22. Advance Thresher Co. v. Beck, 
128 N.W. 315, 21. N.D. 55, Ann.Cas. 
1913B 517 [foll First Nat. Bank v. 
Kelly, 162 N.W. 901, 36 N.D. 546 (con- 
struing Comp. L. [1913] § 2171, pro- 
viding that the right of the county to 
enforce the collection of personal 
property taxes shall take precedence 
of all liens against the personal prop- 
erty of the tax debtor, the lien of a 
chattel mortgage on a building is su- 
perior to the county’s right to Sell it 
for personal property taxes of the 
tax debtor assessed against other 
classes of personal property) ] (con- 
struing Rev. Codes [1905] § 1557). 

23. .Minneapolis Threshing Mach. 
Co. v. Roberts County, 149 N.W. 163, 
384 S.D. 498, L.R.A.1915D 886 (con- 
struinge Pol. Code § 2191, providing 
that all taxes assessed upon personal 
property within the state shall be a 
first lien on all personal property of 
the person against whom personal 
taxes are assessed). 


24, Cassidy Southwestern Com- 
mission Co. v. Duval County, (Tex. 
Commn.App.) 3 S.W.(2d) 416 [rev 


Civ.App.) 276 S.W. 745] (construing 
ey PPA ons} arts 7266-7269; Const. 
art 8 § 15; and holding that, where 
the owner of cattle left some of them 
in a county as security for unpaid 
taxes, but, before any attempt was 


made to sell such cattle, a mortgagee 
took possession under his mortgage, 
the mortgagee’s rights were the su- 
perior, for no steps had been taken 
to fix the lien for taxes on the cattle 
left for security by seizure and sale 
in the manner provided by law). 

25. Lee v. Stanard, 61 P. 234, 15 
Colo.App. 101 (construing Gen. St. 
§ 2819, providing that taxes levied on 
personalty shall remain a lien until 
paid, and § 2833, providing that hors- 
es running at large shall be assessed 
in the county in which they are herd- 
ed on a certain day of the year, taxes 
charged by one county on horses 
ranging at large in two counties and 
for which taxes part of the herd has 
been levied on, where part of the 
horses so levied on were not in exist- 
ence at the time of the assessments 
and as for the othersit did not appear 
that they were in the county when 
the assessments were made, and hold- 
ing that the right of a subsequent 
mortgagee is superior to the county’s 
lien for taxes). 

26. Generally see Confusion of 
Goods 12 C.J. p 490 et seq. 

27. Farm & Cattle Loan Co. v. 
Faulkner, 242 P. 415, 34 Wyo. 199 
(prior right of mortgagee to after- 
acquired personal property). 

28. Farm & Cattle Loan Co. v. 
Faulkner, supra. 

29. Gould v. City of St. Paul, 139 
N.W. 293, 120 Minn. 172 [foll Midway 
Realty Co. v. St. Paul, 145 N.W. 21, 
124 Minn. 300] (both citing Cooley 
Taxation [3d ed] 875); Jaicks v. Op- 
penheimer, 168 S.W. 216 [transf 175 
S.W. 972, 264 Mo. 693]; Harrington 
Co. v. Walker, 147 A. 199, 105 N.J.Eq. 
172. 

[a] Statute reviving lapsed tax 
liens makes no change in the priority 
of liens. Harrington Co. v. Walker, 
147 A. 199, 105 N.J.Ha. 172 (constru- 
ing Pub. L. [1918] p 899 § 57). ‘ 

30. See infra § 1193. 

31. Jaicks v. Oppenheimer, 175 S. 
W. 972, 264 Mo. 693 (Qien of tax bill 
for street improvement is entitled to 
preference over tax bills previously 
issued for other improvements). 

32. Board of Com’rs of Sedgwick 
County v. Conners, 245 P. 1030, 121 
Kan. 105 (where in construing Rev. St. 
79—2311, 79—2313, 79—2319, 79—2324, 
79—2325, 79—2412, 79—2501, where, 
under the statutory provisions appli- 
cable, providing how a valid tax deed 
might be acquired, as well as where 
the county officer authorized to exe- 
eute tax sale certificates had no au- 
thority to issue a tax sale certificate 
for the delinquent taxes of one year, 


ignoring those of earlier years, it was 
held that a tax deed based on such 
certificate is invalid against the fore- 
closure of the county tax lien for the 
delinquent taxes of the earlier years). 

33. As between several special tax 
liems see supra § 1191, 

lien of prior or coérdinate taxes as 
divested by tax sale see infra § 1837. 

34 Millikan v. Ham, 40 N.E. 60, 
104 Ind. 498; Justice v. Logansport, 
101 Ind. 326; St. Clair v. Jones, 108 
N.EH. 256, 58 Ind.App. 280. 

[a] Reason for rule.—‘Taxes lev- 
ied-by a municipality for municipal 
purposes are, in effect, levied by the 
state.” St. Clair v. Jones, 108 N.E. 
256, 257, 58 Ind.App. 280. See Gamet’s 
state v. Lindner, 106 So. 22, 24, 159 
La. 658 (“there is no intrinsic rea- 
son why the state lien should prime 
the lien of the municipality. Both 
classes of taxes are.levied for the 
same purpose—the support of gov- 
ernment. The municipal government 
is but a branch of the state govern- 
ment; the municipality is a part of 
the state; and the collection of reve- 
nue for municipal purposes is as im- 
portant to the state as the collection 
of the revenue for state purposes’). 

35, St. Clair v. Jones, 108 N.E. 256, 
58 Ind.App. 280. 

36. St. Clair v. Jones, 108 N.E. 256, 
58 Ind.App. 280 (a purchaser of land 
for delinquent city taxes under a sale 
passing no title has no priority over 
taxes included in an invalid prior sale 
for taxes for state and county pur- 
poses). 

37. See Bosworth v. Anderson, 280 
P. 227, 47 Idaho 697, 65 A.L.R. 1372 
(construing Comp. St. §§ 3097, 3211— 
3219, 3223, 3224, 3227, 3331). See also 
Gamet’s Estate v. Lindner, 106 So. 
22,159 La. 658 (construing Act [1890] 
No. 93, Act [1888] No. 85, Act [1898] 
No. 170, and Act [1882] No. 119; the 
tax lien created in favor of the state 
is not superior to the tax lien creat- 
ed in favor of any of its subdivisions). 

38. See Paducah v. Green, 12 Ky. 
Op. 701, 702 (a statute, providing that 
the purchaser at a tax sale acquires 
a title free from all claims or liens 
“of any person claiming under or 
through him except state taxes sub- 
sequently assessed,” “is certainly en- 
forcible against municipalities whose 
right to tax is a delegated power that 
may be withdrawn or exercised as the 
legislature in its discretion may think 
best . . . the lien of the city be- 
ing inferior is lost when the whole 
estate has been sold to pay the taxes 
due the state, like the claim of the 
junior mortgagee when the property 
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However, unless the legislative intent is clear, the 
court will not by construction give the tax lien of 
one governmental authority priority over the tax 
lien of another governmental authority.®® 

[§ 1193] c. Special Tax or Assessment Liens.*° 
In the absence of statutory provision to the con- 
trary, the lien of a general tax is superior to the 
lien of a special tax or assessment.** 
cept where restricted by the constitution,** the leg- 
islature may determine the respective priority of 
liens for general and special taxes.*% 

Statutory subordination of special lien. 
certain statutes a lien for a special assessment is 
subordinated to that.for general taxes,** and these 
statutes have received judicial construction,*® in- 


mortgaged is all consumed in paying 
the prior encumbrance’’). 

39. Gamet’s Estate v. Lindner, 106 
So. 22, 159 La. 658. 

40. As between several special tax 
liens see supra § 1191. 

Priority of lien for municipal as- 
sessment generally see Municipal 
Corporations § 3416. 

41. Missouri Real Estate & Loan 
Co. v. Burri, 216 S.W. 570, 202 Mo.App. 
242; State v. Board of Com’rs of Cas- 
cade County, 296 P. 1, 89 Mont. 37; 
Robinson v. Hanson, (Utah) 282 P. 
782: In re Dancv Drainage Dist., 225 
N.W. 873. 199 Wis. 85. See McCol- 
lum v. Uhl. 27 N.E. 152, 128 Ind. 304, 
308 (“The lien of the State for taxes 
is paramount and is superior to the 
lien of the ditch assessment”). 

[a] Reason for rule.—(i) ‘A gen- 
eral tax, which has primarily for its 
object the support of the government, 
whereby the government may exist, 
and lives and property may be pro- 
tected and the pursuit of happiness 
guaranteed, is of greater dignity and 
more importance than a tax bill is- 
sued for public improvements.” Mis- 
souri Real Estate & Loan Co. v. Burri, 
216 S.W. 570, 571, 202 Mo.App. 242. 
(2) “This rule [that taxes for general 
governmental purpoSes are para- 
mount to all other demands against 
the taxpayer] rests upon public pol- 
icy and necessity. Civil government 
‘cannot exist or be maintained with- 
out revenues, and taxes levied by the 
state for its support are founded upon 
gs higher obligation than other de- 
mands. It is essential to the dignity 
and power of the sovereign state that 
taxes levied by it be promptly col- 
lected withodt fail.’ Robinson v. 
Hanson, (Utah) 282 P. 782, 783. 

42. See Bosworth v. Anderson, 280 
P. 227, 47 Idaho 697, 65 A.L.R. 1372 
(construing Const. art 7 § 7). 

43. People v. City and County of 
Denver, 273 P. 883, 85 Colo. 61. 

44. See statutory provisions. 

[a] “®his policy of the legislature 
is not only wise, but, in the nature 
of things, is necessary, in order that 
the existence and continuation of the 
government may not be imperiled. 
The state and its subordinate munici- 
palities cannot exist without the col- 
lection of public revenue, and serious 
confusion would result if the lien of 
taxes levied for that purpose should 
be made inferior to, or equal with, 
locai assessments or other liens.” 
McMillan v. Tacoma, 67 P. 68, 69, 26 
Wash. 358. 

45. See cases infra this note. 

[a] In Colorado see City and 
County of Denver v. Keeler, 108 P. 
998, 48 Colo. 54 (the city and county 
of Denver, by invoking the authority 
granted by § 60 of the Denver Char- 
ter [L. (1893) c¢ 78 art 7], to bid in 
property sold for a sewer assessment, 
is bound by § 32 of the act expressly 
-subordinating special assessments to 
general taxes although levied subse- 
quent to the assessment). 

{b] In Iowa see Iowa Securities 
Co. v. Barrett, 230 N.W. 528, 530 [foll 
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However, ex- 


Under 


Western Securities Co. v. Black Hawk 
Nat. Bank of Waterloo, Iowa, 231 N. 
W. 317] (where, in construing Code 
[1927] § 6008, providing that a_ lien 
for special assessments ‘shall have 
precedence over all other liens except 
ordinary taxes;” “it is, however, the 
claim of the appellant that by this 
language, ordinary taxes are not giv- 
en a superior lien, but only an equal 
lien with special assessments. In 
this we cannot concur. Had the Leg- 
islature intended to place them upon 
a par, we think it would have used 
some additional words to so indicate, 
and that the only fair and reasonable 
interpretation to put upon the words 
‘except ordinary taxes’ is that the 
lien of ordinary taxes is superior to 
that of the lien based upon special as- 
sessments. This is particularly true 
when read in connection with section 
7202, which definitely provides that 
taxes [general taxes] upon real es- 
tate shall be a lien thereon against all 
persons except the state’). 

[c] In Minnesota see White v. 
Knowlton, 86 N.W. 755, 84 Minn. 141 
[foll White v. Thomas, 98 N.W. 101, 
91 Minn. 395] (construing provisions 
of the charter of St. Paul [Spec. L. 
(1887) ¢ 7 sube 7 §§ 34-47], provid- 
ing that local assessments are made a 
paramount lien, subject, however, to 
the lien of the state for all taxes 
which have been or may be levied). 

[d] In Missouri see Little River 
Drainage Dist. v. Sheppard, 7 S.W. 
(2d) 1013, 320 Mo. 341 (construing a 


.Statute, relating to an action to en- 


force drainage district taxes and pro- 
viding for a lien, to which the lien 
for general state and county taxes 
shall be paramount). 

[e] In Oklahoma see Franklin Se- 
curities Co. v. Clay, 293 P. 529, 146 
Okl. 102 (holder of tax bills takes 
them subject to the lien of the state 
for ad valorem taxes where such bills 
are issued by a city to pay for street 
improvements, in authorizing which 
the procedure provided for by the 
city charter is followed, the charter 
and assessment ordinance providing 
that the lien thereby created is su- 
perior to all liens except city, county, 
and ‘state tax liens, and not the pro- 
cedure of a state statute, providing 
that liens of the character in ques- 
tion are coequal). 

{f] In Oregon see Studley v. Luse, 
173 P. 1182, 89 Or. 338 (under Lord L. 
§§ 3540-3735, a lien for general taxes, 
although subsequent in time, is su- 
perior to a special assessment for 
street improvement, levied by a city 
pursuant to a section of its charter, 
although such charter provides that 
a lien for street improvements ‘‘shall 
be deemed a tax’’). 

[g] In Washington see Pennsyl- 
vania Co. v. Tacoma, 79 P. 306, 36 
Wash. 656; Ballard v. Way, 74 P. 
1067, 34 Wash. 116; State v. McCon- 
naughey, 71°P. 770,31. Wash. 207; 
Keene v. Seattle, 71 P. 769, 31 Wash. 
202; McMillan v. Tacoma, 67 P. 68, 69, 
26 Wash. 358 [quot Ballard v. Ross, 
80 P. 439, 440, 38 Wash. 209] (con- 


[§§ 1192-1193 


cluding the lien of a city for a local assessment as 
regards the lien, of a county for delinquent taxes, 
except, it has been held, that the lien of a general 
tax certificate in the hands of a private purchaser 
may be inferior to the lien of a local assessment held 
by the city*? or a bondholder.*% 
ute, the lien of county and city taxes may be made 
prior to that of a special assessment.*® 
Statutory subordination of general lien. 
of a special tax may, by statute, be made paramount 
to that for general taxes.°° 
an assessment levied by a city may be made a lien of 
equal rank with that of the state for taxes,>1 wheth- 
er such assessment lien is prior or subsequent in point 
of time to a state tax lien.5? 


46% 


Likewise, by stat- 


The lien 


By statute, likewise, 


However, unless the 


struing L. [1901] p 210 c 118 § 1; 
L. [187] © 61 § 11; L. [1891] p 316 


46. City of Everett v. Morgan, 233 
P3177; 5237) BP: °508,° 133 Wash. 225. 

47. City of Seattle v. Everett, 215 
P. 337, 125 Wash. 39 [foll City of Se-, 
attle v. Equitable Bond Co., 217 P. 
721, 126 Wash. 111] (Remington 
Comp. St. § 9393 [P. C. § 1028], re- 
ferring to the remedy of a holder of 
a general tax certificate of delinquen- 
cy and providing that such holder pay 
local assessments before commencing 
foreclosure action, constitutes an ex- 
ception to the general statement of 
§ 9372 [P. C. § 1008] to the effect that 
liens for special assessments shall be 
paramount to other liens, except a 
lien for assessments and general tax- 


es). 

Title at tax sale subiect to lien of 
assessment see infra § 1839. 

48. Investment Co. v. City of Ta- 
coma, 233 P. 287, 132 Wash. 645 (on 
a city’s failure to collect an assess- 
ment, a bondholder, under Reming- 
ton Comp. St. § 9404, could sue to 
foreclose bonds for a street improve- 
ment without surrender of his su- 
perior lien to that of a holder of a™ 
delinguent tax certificate by paying 
it or foreclosing subject to it). 

49. See Bosworth v. Anderson, 280 
P. 227, 47 Idaho 697, 65 A.L.R. 1372 
(construing Comp. St. § 3097). 

50. See statutory provisions. 

[a] Thus, as between the lien of 
the tax on gasoline due a state and 
the lien of the general taxes due a 
city, the former, by statute, has been 
made the prior lien. People v. City 
and County of Denver, 273 P. 883, 85 
Colo. 61 (construing an act of 1923. 
[Sess. L. ec 158] §°2). . 

51. See In re Gould, 125 N.W. 273, 
110 Minn. 324 (construing Gen. L. 
[1905] c 200 [Rev. L. Suppl. [1909] 
Shams See also supra note 45 
e 


52. In re Smith, 133 N.W. 74, 116 
Minn. 44 (construing L. [1909] e¢ 200 
[Rev. L. Suppl. [1909] § 975-1]). 

[a] This statute applies (1) only to 
assessment and general tax liens aris- 
ing from taxes or assessments levied 
during a particular year. Gould v. 
City of St. Paul, 139 N.W. 293, 294, 
120 Minn. 172 [foll Midway Realty Co. 
v. City of St. Paul; 145 INGW.) 24; 23! 
124 Minn. 300]. (2) Liens arising 
during subsequent years, although the 
liens for a particular year are of equal 
rank, are paramount, in accordance 
with the general rule, to those attach- 
ing during preceding years. Gould v. 
City of St. Paul, supra [foll Midway 
Realty Co. v. City of St. Paul, supra 
(“The conclusion reached in the 
Gould Case as to the construction of 
chapter 200, Laws 1905, may be sum- 
marized as follows: General tax liens 
and city assessment liens are of equal 
rank. The general rule as to tax liens 
of equal rank apply. Each lien is su- 
perior to all that go before it. The 
lien last in time is first in right. 
whether it be a tax or assessment 
lien. <A later tax lien will take pri- 


For later cases, developments and changes in the law see Annotations, same title and section number. 


\ 


§§ 1193-1194] 


legislature clearly announces that other liens shall 
be superior or equal thereto the lien for general tax- 
es is the superior lien;*? and a statute which gives 
the liens of improvement districts preference over 
all liens that are acquired by virtue of contractual 
relations between individuals, persons, or private 
corporations, does not make such liens superior to 


the state’s lien for taxes.°4 


[§ 1194] 5. As Against Other Particular Claims 


ority over all earlier liens, whether 
for taxes or assessments. Likewise 
a later assessment lien will take pri- 
ority over all earlier liens, whether 
for taxes or assessments’’) ]. 

53. Bosworth v. Anderson, 280 P. 
227, 47 Idaho 697, 65 A.L.R. 1372; 
State v. Board of Com’rs of Cascade 
County, 296 P. 1, 89 Mont. 37; Keene 
v. Seattle, 71 P. 769, 31 Wash. 202; 
In re Dancy Drainage Dist., 225 N.W. 
873, 199 Wis. 85. 

[a] Statute construed.—(1) That 
the legislature by certain statutory 
provisions excepted certain assess- 
ments from the priority of general 
taxes does not indicate that with re- 
gard to other assessments the legis- 
lature intended to make general taxes 
subordinate. Bosworth v. Anderson, 
280 P. 227, 47 Idaho 697, 65 A.L.R. 
1372 (construing Comp. St. §§ 4007, 
4133, 4163). (2) Conceding that St. 
(1925) § 89.37 (5), providing that ‘‘no 
tax deed shall cut off any drainage 
assessment nor shall any drainage as- 
sessment deed cut off any tax” lends 
some force to the contention that it 
was the legislative purpose to make 
the liens co-equal; “in our view it 
amounts to nothing more than an 
ambiguity, and does not constitute 
that plain legislative declaration 
which we consider necessary to sub- 
ordinate the lien of general taxes.” 
In re Dancy Drainage Dist., 225 N.W. 
873, 877, 199 Wis. 85. (3) Statute 
permitting cities of the first class to 
certify special assessments to the 
county treasurer, and providing that 
such assessment shall be a part of the 
tax due on the property, and with in- 
terest shall be collected as other tax- 
es, and all other proceedings shall be 
taken as if it were originally a part 
of the general tax against such prop- 
erty, does not, in the absence of a spe- 
cific statement as to equality and in 
view of other statutory provisions, 
place such special assessment for lo- 
cal improvements on an equality with 
general taxes, but merely relates ta 
the method of collection which the 
city may adopt if it chooses. Keene 
v. Seattle, 71 P. 769, 31 Wash. 202 
(construing L.-[1893] p 167 c¢ 71 § 8). 

54. Board of Com’rs of McKinney 
Bayou Drainage Dist. v. Board of Di- 
rectors of Garland Levee Dist., 28 S. 
W.(2d) 721, 181 Ark. 898 (construing 
Crawford & M. Dig. § 3617). 

55. See supra § 1177 et' seq. 

56. See supra § 1176. 

57. American Casualty Ins. Co.’s 
Case, 34 A. 778, 82 Md. 535, 38 L.R.A. 
97 (under Code art 81 §§ 138, 141, 
providing that taxes assessed on the 
shares of a corporation shall be levied 
against and collected from the corpo- 
ration, taxes so levied become a debt 
due from the corporation which is not 
affected by the insolvency of the cor- 
poration occurring after such taxes 
become due and payable; and under 
Code Pub. Local L. art 4 § 827, em- 
powering the city of Baltimore to 
levy taxes and provide by ordinance 
for their collection, and an ordinance, 
providing that all taxes levied should 
be paid on or before October 1st in 
each year, the taxes of a corporation 
which became insolvent after such 
date, due and payable, are, under 
Acts [1892] c 518 directing that such 
taxes shall be paid by an officer sell- 
ing, under judicial process, property 
on which they are payable, a prior 
lien on the assets of such insolvent 
corporation). 
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dower rights,°’ 


or Encumbrances. 
ute®® or attaching in the absence of statute,°* has 
been given preference over claims of ecreditors,®? 
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A tax lien, paramount by stat- 


execution liens,5® garnishment 


liens,®°° homestead rights of wife*! or widow,*®? judg- 
ment liens,®* maritime liens,** the lien for water 
under a Carey Act contract,®® the lien of a bank on 


dividends for a balance due it by the owner of the 


stock,®® the lien 


[a] Franchise tax.—Under Gen. 
Code § 5506, providing that taxes re- 
quired to be paid by the act are the 
first and best lien on all property of 
a public utility or corporation, wheth- 
er such property is employed in its 
business or is in the hands of an as- 
signee, trustee, or receiver, a fran- 
chise tax accruing after the appoint- 
ment of a receiver for a corporation 
is entitled to preference. Morley v. 
Hippodrome Co., OhioCir.Ct.N.S. 
295. Franchise tax as preferred debt 
see Corporations § 3302. 

Priority of taxes in case of in- 
solvency: 

Generally see Assignments for the 
Benefit of Creditors §§ 455, 483; 
Bankruptcy § 548; Insolvency § 

_ 194; Receivers §§ 407-411. 

Of corporation see Corporations § 
3302. 

58. Rohrer v. Oder, 27 S.W. 606, 
124 Mo. 24. 


[a] In South Carolina, however, 
under statutes making taxes a first 
lien, it has been held that such lien 
does not take priority over an in- 
choate right of dower which attached 
before the lien arose. Shell v. Dun- 
can, 10 S.E. 330, 31 S.C. 547, 5 L.R.A. 
821 (construing Gen. St. § 170, pro- 
viding that all taxes shall be consid- 
ered as a debt payable to the state 
and such assessments and penalties 
shall be a first lien in all cases what- 
soever, and § 283, providing that at 
all sales of land for taxes only the 
interest of the one in whose name the 
land has been iisted and assessed 
shall be sold, provided that nothing 
therein contained shall prevent the 
priority of the lien for taxes over any 
incumbrance created by or against 
the owner, the inchoate right of dower 
is a substantial right of property and 
not a lien subject to the priority of 
the tax lien; moreover, the language 
of § 283 is-to be construed to the ef- 
fect that the lien created to secure 
the payment of the debt for taxes to 
the state should have priority over 
every other lien designed to secure 
the payment of any other debt created 
by or against the defaulting tax-pay- 
er, but not over the inchoate right of 
dower that attached before the tax 
lien arose). 

59. Brown yv. Pittstown Ice Co., 36 
Pa.Co. 237 (construing acts of March 
30, 1811; April 16, :°1827, June 7, 1879, 
and June 1, 1889). 

60. Farmers’ State Bank of Turton 
v. Van Houten, 219 N.W. 206, 52 S.D. 


528. 

61. People v. Weber, 45 N.E. 723, 
724, 164 Ill. 412 (‘‘the homestead is 
not exempt from the lien "or taxes, 
and that lien is superior to all oth- 
ers. The interest of the wife .. . 
could not, under any circumstances, 
or by any proof, be made superior to 
the lien for taxes’”’). 

62. Shell v. Duncan, 10 S.E. 330, 
334, 31 S.C. 547, 5 L.R.A. 821 (“under 
the express provisions of the consti- 
tution as well as of the acts of the 
general assembly”). 

Homestead rights see Homesteads 
29 C.J. p 770 et seq. 

63. Dennis v. Maynard, 15 Ill. 477, 
481 [cit Dunlap v. Gallatin County, 
15 Ill. 7]; Ferris v. Berkshire L. Ins. 
Co., 38 N.E. 609, 139 Ind. 486; Jenkins 
v. Newman, 23 N.E. 683, 685, 122 Ind. 
99 [foll Indianapolis First Nat. Bank 
v. Hendricks 33 N.E. 110, 34 N.E. 218, 
134 Ind. 361]; Titusville Second Nat. 
Bank’s Appeal, 85 Pa. 528; EHaton’s 


of a landlord for rent,®7 and the 


Appeal, 83 Pa. 152; 
13 Pa.Dist.. 596; 
14 Pa.Co. 73. 

[a] Franchise tax.—Under Tax L. 
of New York § 219-c (amended by L. 
[1919] c 628 § 11; L. [1920] ¢ 640 
8°85 °° T1921) o'443°§ 11s. [19227 e¢ 
507 § 7; L. [1925] ¢ 321 § 2) and § 
219-e (amended by L. [1921] ¢ 443 § 
13) franchise taxes constituted a lien 
upon a bankrupt corporation’s realty 
superior to duly docketed judgments, 
whether such docketing was before 
or after the assessment of the tax. 
In re Century Steel Co. of America, 
17 (2d) 78. 

{b] Rule imnapplicable-—Under a 
statute imposing a tax on the resident 
security holders of private corpora- 
tions doing business within the state 
and requiring the treasurer of such 
corporation to retain the amount of 
the tax out of the interest payable to 
such resident security holder, upon 
failure to perform such service the 
corporation becoming liable to the 
commonwealth for the amount of the 
tax, together with a penalty,—such 
liability for default is not a tax upon 
the corporation itself, falling under 
the provisions of a statute allowing 
the commonwealth a prior lien for all 
taxes imposed on a_ corporation. 
American Silk Co. v. Monarch Silk 
Cos721; Pa. Dist2 761: 

Franchise tax as preferred debt see 
Corporations § 3302. 


Williams’ Est., 
Ancona v. Becker, 


‘64. Colonna’s Shipyard v. Rowe, 
14 F.(2d) 267. 
65. Continental & Commercial 


Trust & Savings Bank v. Werner, 215 
P. 458, 36 Idaho 601 [error dism and 
cert den 44 S.Ct. 452, 264 U.S. 594, 68 
L.Ed. 857] (where by statute [Comp. 
St. § 3019], in accordance with the au- 
thorization of what is commonly 
known as the federal Carey Act [6 
Fed. St. Annot. 398 (29 U. S. St. at L. 
434)], any person, company, or as- 
sociation furnishing water for Carey 
Act lands shall have a prior lien on 
uch lands for all deferred payments 
for the water right, the lien to be 
prior to any other lien created by the 
owner and possessor of such land, a 
lien for taxes [created under the pro- 
visions of Comp. St. § 3097] is not 
one created by the owner and pos- 
sessor of the land but by the sover- 
eign, and is superior to the lien of a 
Carey Act contract). See Equitable 
Trust Co. of New York v. Cassia 
County, 5 F.(2d) 955 (under the law 
of Idaho, the reclamation lien created 
by Comp. St. [1919] § 3019, is subject 
to the lien for taxes on the same 
land). 

66. State v. Mayhew, 2 Gill (Md.) 
487, 500 (construing Act [18438] c 289, 
making it the duty. of the proper of- 
ficer.of a bank to withhold out of the 
dividends the amount of tax levied 
on the stock, and pay the same to the 
treasurer of the state, ‘as soon as a 
dividend is declared, the right of the 
state to so much of it as is required 
to be paid on the amount of the tax, 
is fixed and indefeasible, and over- 
rides all other liens, claims, or rights 
by whomsoever asserted, unless, per- 
haps, it were in conflict with a pre- 
ferred claim of the United States’’). 

67. Polk County, Iowa, v. Burns, 
247 EF. 399, 159 C.C.A. 453 [rev sub 
nom. In re Hosmer, 233 F. 318] (un- 
der Code Iowa § 1400 [substantially 
the same as Code (1897) § 1015}, the 
lien of personal property taxes on a 
stock of goods is, so long as the stock 
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lien of a tax sale certificate issued prior to the levy | 


of such taxes.*® 

Prior easement is not a lien over which taxes on 
the servient estate take priority.®® 

[§ 1195] 6. Priority Affected by Time of Attach- 
ment of Liens.7° In the absence of constitutional 
or statutory provision making a tax lien paramount 
to all prior liens and encumbrances, under, the view 
that such a provision is necessary to give the lien 
that effect,7+ a tax lien is subject to the general rule 
that the first in time is first in right,’7? taking its 
rank according to the time when it attaches,’* and 
hence a tax lien is subordinate to liens and encum- 
brances where it did not attach until after their 
creation and attachment,’* as where the tax lien did 
not attach thereafter until a certain date,7> until 
the tax lists were delivered to the county treasur- 
er,’® or until the warrant for the collection of taxes 
came into the collector’s hands;**-78 as the case 
may be. Similarly, in the absence of such a con- 
stitutional or statutory provision, existing liens and 


TAXATION 


Are Sis | 


(§§ 1194-1196 


encumbrances are superior to a tax claim until it 
has been protected or become a lien by distraint or 
seizure of the taxpayer’s property, as required by 
the particular statute.7® Although, where the tax 
lien does not attach until the tax lists shall have been 
delivered to the county treasurer, a mortgage lien 
attaching prior to such time is the superior lien,*° 
it is inferior to the lien of taxes assessed against 
the mortgagor for subsequent years on the mortgaged 
property in his possession.*1 Where the treasurer 
acquires a lien on personal property from the time 
when the tax.duplicate comes to his hands,*? his lien 
is superior to an execution subsequently issued and 
levied ;** likewise, a tax warrant, perfected by a 
levy, is a lien on personal property from the time 
of its delivery to the collector, prior to that of an 
execution, delivered to the sheriff afterward but lev- 
ied on before the warrant, where there has been no 
sale under the execution.®* 

[§ 1196] 7. Priority Affected by Notice or Reg- 


can be identified, superior to the lien 
of the landlord for unpaid rent). 

68. Medland v. Van Etten, 106 N. 
W. 1022, 75 Neb. 79. See State v. 
National Bank of Commerce of Paw- 
huska, 281 P. 579, 189 Okl. 134 (con- 
struing Comp. St. [1921] § 9748; 
Const. art 10 § 5). 

69. Tax Lien Co. of New York v. 
Schultze, 106 N.E. 751, 108 N.. 1109, 
213 N.Y. 9, 700, L.R.A.1915D. 1115, 
Ann.Cas.1916C 636; Harris v. Curtis, 
124 N.Y.S. 263, 1389 App.Div. 393. 

Priority between tax liens see in- 
fra § 1191 et seq. 

Tax sale certificates generally see 
infra §§ 1651-1657. 

. 70. As between several tax liens 
See supra §§ 1191-1193. 

71. See supra § 1176. 

72. Generally see Liens § 40. 

73. Stonefield v. State, (Ariz.) 294 
P. 834. See also cases infra text and 
notes 74-77. 

Time when lien attaches see supra 
§ 1172 et seq. 

74. <Ariz.—Steinfeld v. State, 294 P. 
834; Walker v. Nogales Building & 
Loan Ass’n, 237 P. 1094, 28 Ariz. 484. 

Il]l.—Cooper v. Cordon, 105 Ill. 224. 

Iowa.—Arie v. Burnside, 166 N.W. 
370, 182 Iowa 1107. 
ior ee weralley v. Day, 103 Mass. 

Mich.—St. Johns Nat. Bank v. Bing- 
Bern Township, 71 N.W. 588, 113 Mich. 

Neb.—W oolsey v. Chamberlain 
peneing House, 97 N.W. 241, 70 Neb. 


N.J.—Robinson v. Hulick, 51 A. 493, 
67 N.J.Law 496 (recognizing rule). 

N.Y.—Wise v. L. C. Wise Co., 47 
N.E. 788, 153 N.Y. 507. 

N.C.—Alexander v. Farrow, 66 S.E. 
209, 151 N.C. 320. 

Okl1.—Fidelity Trust Co. v. Pum- 
roy, 144 P. 1052, 45 Okl. 66 [foll In- 
terstate Nat. Bank v. Pumroy, 145 P. 
416, 45 Okl. 69]. 

Or.—Ferguson v. Kaboth, 73 P. 200, 
74 BP. 466, 43 Or. 414 [foll Stitt v. 
Stringham, 105 P. 252, 254, 55 Or. 89]. 

Pa.—Gormley’s' Appeal, 27 Pa. 49. 
See In re Williams’s Est., 13 Pa.Dist. 
596. 

Va.—Drewry v. Baugh & Sons, 143 
S.E. 713, 150 Va. 394. 

Ont.—Re Electrical Fitting, 56 Ont. 
L. 364, [1926] 1 Dom.L.R. 752. 

75. St. Johns Nat. Bank v. Bing- 
ham Tp., 71 N.W. 588, 113 Mich. 203. 

[a] By implication, a statute, un- 
der which personal taxes become a 
lien on personalty on a certain date, 
taking precedence of any mortgage or 
lien made after such date, recognizes 
that a mortgagee who acquires his 
right before such date takes it free of 


the lien. St. Johns Nat. Bank v. Bing- 
ham Tp., 71 N.W. 588, 113 Mich. 203 
(construing Pub. Acts [1893] Act No. 
206 § 40 as applied to bank stock, 
mortgaged for its full value). 

Attachment at certain date see 
supra § 1178. 

76. Woolsey v. Chamberlain Bank- 
ing House, 97_N.W. 241, 70 Neb. 194 
[foll Platte Valley Milling Co. v. 
Malmsten, 113 N.W. 229, 79 Neb. 730 
(reh den 116 N.W. 962, 79 Neb. 735 
and 117 N.W. 885, 79 Neb. 741)]. See 
Chamberlain Banking House v. Wool- 
sey, 838 N.W. 729, 60 Neb. 516 [foll 
Blanchard v. Logan County, 89 N.W. 
376, 2 Neb. (Unoff.) 516] (chattel 
mortgage lien given after taxes were 
levied). But see Minnesota v. Central 
Trust Co., 94 F. 244 (construing Gen. 
St. Minn. [1894] § 1623, providing 
that taxes assessed on personal prop- 
erty shall be a lien upon the personal 
property assessed from and after the 
time the tax books are received by the 
county treasurer, as imposing a lien 


‘on such property paramount to a 


mortgage, although rights under such 
mortgage accrued prior to the assess- 
ment). 

Attachment when list delivered see 
supra § 1173. 

77-78. Cooper v. Corbin, 105 III. 
224; Gaar v. Hurd, 92 Ill. 315. See 
Wise v. L. & C. Wise Co., 47 N.E. 788 
158 N.Y. 507, 511 [aff Wise v. L. & C 
Wise Co., 42 N.Y.S. 54, 12 App.Div. 
319, expl Matter of Columbian Ins. 
Col, 3 .Abb-Dec. ) (N.Y...) £239; 242). #42 
N.Y. 123] (construing Corporation 
Act § 848, under which a tax on per- 
sonal property did not attach to any 
property of the corporation taxed un- 
til a warrant is issued by the receiver 
of taxes and a levy made, and holding 
that the lien of a creditor that had 
attached prior to the time that the tax 
was payable and any warrant could 
have been issued was prior to any 
claim that the receiver of taxes might 
have to priority in the distribution of 
assets). But see Ellice v. Van Rens- 
selaer, 6 How.Pr. (N.Y.) 116 (where 
an execution was junior to some of 
the tax warrants in the _ sheriff’s 
hands, but older than others, and the 
sheriff was requested not to advertise 
under the execution, the sheriff was 
bound, after satisfying the prior war- 
rants, to apply the proceeds of the 
sale to the satisfaction of the other 
warrants, for the sale was not made 
by virtue of the execution). 

Attachment when warrant in col- 
lector’s hands see supra §§ 1173, 1174. 

79. See cases infra this note. But 
see Colonna’s Shipyard v. Rowe, 14 
F.(2d) 267 (where a vessel, owned 
by a corporation which owed current 
taxes to the state of Virginia and its 


> 


municipalities, was seized in an ad- 
miralty suit before the time when the 
county treasurer had the right to dis- 
train, and subsequently sold, the taxes 
constituted a lien, and the treasurer 
was entitled, on intervention in the 
suit, to have the taxes paid from the 
fund in court, realized from the sale, 
before payment of maritime liens). 

[a] Claims or encumbrances held 
paramount.—(1) Assignment as se- 
curity for indebtedness. Re Electri- 
cal Fittings, 56 Ont.L. 364, [1926] 1 
Dom.L.R. 752. (2) Execution. Alex- 
ander v. Farrow, 66 S.E. 209, 151 N.C. 
320 (construing Revisal [1908] § 
2863, in the case of a subsequent as- 
signment for the benefit of creditors); 
Helsel v. Walker, 7 Pa.Dist. 628; 
Drewry v. Baugh & Sons, 143 S.E. 713, 
150 Va. 394 (execution of a judgment 
creditor is a lien in the hands of the 
officer who is to levy it paramount to 
the lien ‘of the county treasurer sub- 
sequently acquired by distraining per- 
sonal property for taxes assessed on 
other property). (3) Mortgage. 
Arie v. Burnside, 166 N.W. 376, 182 
Iowa 1107; Howard County v. Stroth- 
er, 33 N.W. 2388, 71 Iowa 683; Fuller 
v. Day, 103 Mass. 481 [foll Loring v. 
American Transp. Co., 138 F. 600]. 
See Maish v. Bird, 22 F. 180 (constru- 
ing Iowa statute and holding that a 
mortgagee of personal property who 
takes possession under his mortgage 
and sells the property either directly 
or through the decree or order of the 
court before any distraint is made 
is entitled to the proceeds so far as 
may be necessary to pay his claim as 
against the taxes assessed against the 
mortgagor). i 

Attachment upon seizure or dis- 
traint see supra § 1174. 

80. See supra text and note 76. 

81. Woolsey v. Chamberlain Bank- 
ing House, 97 N.W. 241, 70 Neb. 194 
{foll Platte Valley Milling Co, v. 
Malmsten, 113 N.W. 229, 79 Neb. 730 
(reh den, 116 N.W. 962, 79 Neb. 735, 
and 117 N.W. 885, 79 Neb. 741) ]. 

82. See supra § 1173. 
co McNiel v. Farneman, 37 Ind. 

84 Evans v. Walsh, 41 N.J.Law 
281, 32 Am.R. 201. 

[a] Beason for rule—‘“The tax 
warrant, being the execution provid- 
ed to enforce the payment of the pub- 
lic revenue, should, in the absence of 
any language in the tax law evincing 
an intention to impair its efficiency, 
be accorded the force of an execution 
in ordinary cases.” Evans v. Walsh, 
41 N.J.Law 281, 291, 32 Am.R. 201. 

Priority of executions according to 
bidet of writs see Executions § 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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§§ 1196-1197] 


istration.*® Statutory provisions that impose a duty 
on tax officials to give certain notices** or to file or 
register the tax claim’? in order to give the tax lien 
priority over other liens, encumbrances, or claims, 
are generally considered mandatory and must be 
complied with, although failure to comply therewith 
would not affect the lien as against the taxpayer 
himself or his general creditors.88 Where, however, 
by statute taxes are made paramount liens from 
the date of levy,®® a statutory requirement of reg- 
istration of the tax and its nonpayment is merely 
directory and will not avail another lienor.?° 
Erroneous official tax record, relied on by a prior 
mortgagee, will prevent the tax lien from taking 
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dinate Liens.?2 


precedence over the lien of the mortgage.®! 


85. Registration: 
oe A a to lien see supra § 


Efffect on: 
Assignment see infra § 1228. 
Bona fide purchaser see infra § 
1201. 

86. See supra § 1159. 

[a] Before shevifi’s sale.—Notice 
transmitted to sheriff and by him 
given to bidders is sufficient. Brown 
v. Pittstown. Ice Co., 36 Pa.Co. 237 
(construing act of March 30, 1811, act 
of April 16, 1827, acts of June 7, 1879, 
§ 14 [Pub. L. p 112] and of June 1, 
1889 [Pub. L. p 420]). But see Lewis 
v. Wyalusing Light, Heat & Power 
Co., 62 Pa.Super. 282 (construing the 
act of June 21, 1911 [Pub. L. p 1028], 
imposing a duty on the auditor-gen- 
eral to give the officer in charge of a 
sale of the property of a corporation 
a certified copy of all tax liens on file 
in his department to be read publicly 
by the officer at the sale, the com- 
monwealth does not lose priority of 
the lien for taxes where no such copy 
is given or read, there being no evi- 
dence that the auditor-general re- 
ceived notice of such sale). Judicial 
Sale as discharging lien see infra § 
1206. 

87. William Wilson, etc., Silver- 
smith Co.’s Estate, 24 A. 636, 150 Pa. 
285 [dist In re Goodwin Gas Stove 
etc., Co., 3 Pa.Dist. 483 (aff 31 A. 91, 
166 Pa. 297)]. See Myers v. Supplee 
Steam Engine Co., 21 Pa.Dist. 941 
(under the acts of March 30, 1811 and 
April 16, 1827, providing that the com- 
monwealth’s claim for taxes shall be- 
come a lien from the date of settle- 
ment, provided a copy of such settle- 
ment is filed with the prothonotary 
of the county where the property is 
located and the acts of 1879 and 1889 
providing that liens for state taxes 
shall have priority over any mortgage 
entered of record, after the passage 
of the act, in distributing the pro- 

of a judicial sale of the fran- 
chise or property of a corporation, the 
commonwealth is not entitled to 
priority in the payment of its lien 
ever a mortgage which was recorded 
in 1876). But see Lewis v. Wyalusing 
Light, Heat & Power Co., 62 Pa.Super. 
282 (construing Act June 15, i911 
[Pub. L. p 955], providing that the 
auditor-general shall upon the pay- 
ment of a certain fee give to any one 
interested a certificate showing the 
amount of all tax liens against any 
corporation, as retroactive in char- 
acter and superseding Act April 16, 
1827 [Pub. L. p 471], relating to the 
transmission of certified copies of 
liens, since the later act merely 
changed the manner and place of get- 
ting information as to state taxes and 
affected no rights). , 

fa] After foreclosure sale.—If not 
filed until the day after the sale un- 
der a mortgage foreclosure, the lien 
ef the taxes is postponed to the mort- 
gage lien. Gladden v. Chapman, 41 
A. 735, 188 Pa. 586 (construing act 
of April 16, 1827, and act of March 30, 
1811). 
ib) Undue delay.—American Silk 


Co. v. Monarch Silk Co., 21 Pa.Dist. 
751, 753 [erit Darlington v. Marshall- 
Kennedy Milling Co., 18 Pa.Dist. 10385] 
(“but the rule of law against the en- 
forcement of secret liens has not been 
limited in the reported cases to in- 
stances of non-compliance with spe- 
cific statutory provisions. It rests on 
broader and more fundamental 
grounds of public policy. It is just as 
much against natural justice and 
equity and just as subversive of pub- 
lic and private business security to 
subject a prior judgment creditor to 
a secret lien in the one case as in the 
other. Though the act of March 30, 
1811, 5 Sm. Laws, 228, does not fix 
the precise time within which the 
tax settlement shall be made by the 
auditor-general, we have no doubt 
that annual settlements were in con- 


templation by the legislature, because 


the whole system of taxation in this 
commonwealth is based on annual as- 
sessments and collections, with pro- 
visions for returns to the auditor- 
general’s department within the year. 
We see no sufficient ground, therefore, 
for a distinction between a delay in 
making tax settlements and a delay 
in filing certificates of the same. It 
is, in our opinion, equally against the 
policy of the law and the decisions of 
the courts in either case to preserve a 
secret lien of such taxes as against 
other lien creditors’). But see Darl- 
ington v. Marshall-Kennedy Milling 
Co., supra (giving priority to one cor- 
porate loan tax claim over an older 
mortgage, because the auditor-gen- 
eral’s certificate had been promptly 
filed after the tax settlement was 
made as required by the act of 1827, 
but disallowing another claim, be- 
cause the filing had been delayed sev- 
eral years after the tax settlement, 
and observing that in earlier cases 
holding that the commonwealth tax 
claims had no priority no certificate 
of tax settlement had been filed at 
all, and it was therefore to be doubted 
whether they were conclusive of the 
question of the priority of the tax 
liens in cases where the filing had 
only been delayed until after the en- 
try of other liens). 

8g. In re Goodwin Gas Stove, etc., 
Co., 3 Pa.Dist. 483 [aff 31 A. 91, 166 
Pa. 297). é 

89. See supra § 1173. 

90. Parker’s Appeal, 8 Watts&Ss. 
(Pa.) 449 [foll Wallace’s Estate, 59 
Pa. 401 (construing Act of Febr. 3, 
1824, extended by Act of April 5, 1844 
to Alleghany County)]. — 

91. Weil v. City of New York, 166 
N.Y.S. 221,179 App.Div. 80 [aff 119 N. 
E. 1085, 223 N.Y. 599] (the doctrine 
of estoppel is applicable against a 
city, where the mortgagees take the 
mortgage, relying on official tax rec- 
ords showing that taxes have been 
paid on the premises, which payment, 
however, the city refunds on discov- 
ering that the mortgaged property 
has erroneously been included with 
other property; as to the taxes that 
accrued after the mortgage was tak- 
en, it is immaterial that, had the 
mortgagees foreclosed, exercising the 
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[§ 1197] 8. Equities between Holders of, Subor- 
As between lienholders on distinct 
parcels of property belonging to an insolvent debtor, 
where such property is subject to a common tax 
hen, it has been held that each of the inferior lens 
is subject to the tax lien only for its proportion of 
the whole, according to the valuations at which the 
separate properties were assessed,°? although one 
lien was in existence before that of the tax attached 
while another originated afterward,®* although one 
of the lien ereditors reduces his debt to judgment 
and purchases the property covered by his lien at a 
sheriff’s sale prior to the issuing of the tax execu- 
tion,®® and although one of the lien ¢reditors pre- 


option in the mortgage in case of non- 
payment of taxes, they would have 
been no better off, since the mort- 
gagees would probably not have re- 
newed the mortgage had the record 
shown that the taxes nad not been 
paid). 

92. Generally see Liens § 47. 

Between transferees see infra § 

93. Brooks vy. Matledge, 28 S.E. 
119, 100 Ga. 367 [foll and exp] Reyn- 
olds v. Wood, 36 S.E. 598, 111 Ga. 854 
(foll Pheenix Mut. Life Ins. Co. v. 
Bank of Kestler, 154 S.B. 247, 170 Ga. 
734 [foll Federal Land Bank of Co- 
lumbia v. De Loach, 157 S.E. 477, 172 
Ga. 281]) dist Merchants’ National 
Bank v. McWilliam, 33 S.E. 860, 107 
Ga. 532 (‘in the latter [Merchants’ 
National Bank v. McWilliams] the tax 
liens were in existence before the 
party owing the taxes had made the 
first conveyance of property, while 
in the former [Brooks v. Matledge, 
supra], as in the present case, the 
tax liens arose after the tax debtor 
had executed a security deed convey- 
ing one of the parcels of reaity in- 
volved’); and foll Harry L. Winter, 
Inc., v. First Nat. Bank, 138 S.E. 794, 
164 Ga. 364 (dist Noles v. Few, 117 S. 
EB. 374, 155 Ga. 471; Askew v. Scot- 
tish, etc., Co., 40 S.E. 256, 114 Ga. 300; 
Merchants’, etc., Bank v. McWilliams, 
supra, as “cases where property was 
sold and conveyed by a common gran- 
tor at different times to different per- 
sons as holders of absolute title, or 
where purchasers were treated as 
such, and not where taxes accrued 
when different creditors held liens of 
relatively the same priority’’)]. 

$4 Brooks v. Matledge, 28 S.B. 119, 
100 Ga. 367. But see Planters’ Ware- 
house Co. v. Simpson, 138 S.E. 55, 59, 
164 Ga. 190 (although the general rule 
is that the burden of discharging the 
lien of tax executions, should, under 
equitable principles, be apportioned 
between the lien creditors, making 
each parcel of land liable ratably for 
its portion of the whole amount of 
the taxes, yet, “while the public may 
treat land as belonging either to the 
maker or the holder of a bond for 
title, when the latter is in possession 
‘i as between the parties, the 
one receiving the rents or enjoying the 
use is liable for the taxes” [Civ. Code 
1910, § 1018]; accordingly, as between 
tne. equities of a taxpayer’s vendors, 
retaking parcels of land, and that of 
the holder of a security deed to a 
parcel, to which, at the time of the 
execution of such deed, the lien for 
taxes had accrued, and who after- 
wards became the execution purchas- 
er of such parcel, the equity of the 
latter is not superior to the legal 
rights of the vendors, and their 
equities are superior to that of the 
holder of land to which the taxpayer 
had the legal title and from which he 
had received the profits when the tax~ 
es accrued). 

95. Harry L. Winter, Inc. v. First 
Nat. Bank, 138 S.E. 794, 795, 164 Ga. 
364. See Phoenix Mutual Life Ins. 
Co. v. Bank of Kestler, 154 S.EH. 247, 
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viously paid other taxes on the property.°® 
While the marshaling of 
assets may be decreed in certain cases between in- 
dividuals and between governments and public cor- 
porations, a state, at the petition of an individual, 
will not be so hindered in obtaining its revenue 
[§ 1198] H. Effect of Transfer of Property®°— 
1. In General. The general rule is that, where prop- 
erty subject to a lien for taxes is transferred, the 
property remains subject to the lien,* although in 
the hands of a purchaser for value without notice,” 
and, generally, irrespective of; whether the property 
transferred is personalty® or realty.* 
tax lien that has attached to property is not divest- 
ed by an assignment for the benefit of creditors;° 
nor by the transfer of the property to an assignee 


Marshaling assets.°* 


or trustee in bankruptey.® 


[§ 1199] 2. Transfer of Real Property’—a. Where 
In accord with the 
general rule above stated® the rule, in the absence 


Realty Was Taxed in General. 


170 Ga. 734 (although the holder of 
the junior security deeds had exer- 
cised powers of sale in such deeds and 
at the sales acquired absolute titles 
to the lands thereby conveyed, and 
the holder of the senior security deed 
had not sued on its debt to judgment 
until afterward). 

96. Harry L. Winter, Inc. v. First 
Nat. Bank, 138 S.E. 794, 164 Ga. 364. 

97. See Marshaling Assets and Se- 
curities § 24. 

98. In re Wenatchee Heights Or- 
chard Co., 212 F. 787; Husbands v. 
Paducah, 12 Ky.Op. 87. See People’s 
Sav. Bank v. Tripp, 138 R.I. 621, 623 
(‘It is true that a tax is a lien, but 
as a lien it is sui generis, being com- 
pulsory and paramount to all other 
liens, and, in our opinion, it is privi- 
leged from marshalling, through any 
restraint of the collector, by reason 
of its absolute and peremptory char- 
acter’’). 

99. Cross references: 

Failure to record or register affecting 

AO ie of third persons see supra § 


Merger in title see infra §§ 1215, 1216. 
Transfer by judicial or execution sale 

see infra § 1206. 

1. Pittsburgh, ete., R. Co. v. Har- 
den, 37 N.E. 324, 1387 Ind. 486; Com- 
monwealth Bank v. Com., 94 S.W. 620, 
29 Ky.L. 643 [aff 28 S.Ct. 82, 207 U.S. 
258, 52 L.Ed. 197]; New York Termi- 
nal Co. v. Gaus, 124 N.Y.S. 200, 139 
App.Div. 347 [aff 98 N.H. 11, 204 N.Y. 
512, rearg den 98 N.E. 1109, 205 N.Y. 
588, and 104 N.E. 1135, 210 N.Y. 549]; 
In re Goodwin Gas Stove, etc., Estate, 
15 Pa.Co. 65 

[a] Purchase from  receiver.— 
Where a franchise tax was properly 
assessed while the receiver of a cor- 
poration operated its business under 
the franchise, and the physical prop- 
erty of the corporation was subject to 
a lien for the tax (under Tax L. §§ 
182, 197 [Consol. L. (1909) c¢ 60]), a 
purchaser from the receiver of all the 
property of the corporation, except 
the franchise to be a corporation, sub- 
ject to the taxes which might be liens, 
took the property subject to the lien. 
New York Terminal Co. v. Gaus, 124 
N.Y.S. 200, 1389 App.Div. 347 [aff 98 
N.E. 11, 204 N.Y. 512, rearg den 98 
N.E. 1109, 205 N.Y. 588, and 104 N.E. 
1135, 210 N.Y. 549]. 

2. Pittsburgh, etc., R. Co. v. Har- 
den, 37 N.E. 324, 137 Ind. 486. 
Bona fide purchaser see 

1201. 

3. See infra § 1203. 

See infra § 1199 et seq. 

Exum v. Baker, 20 S.H. 448, 115 
. 242, 44 Am.S.R. 449; In re Good- 
in Gas Stove, etc., Hstate, 15 Pa. 
; 65. See State v. Rowse, 49 Mo. 


infra § 


TAXATION 


the land in the 


from taxation,:? 
s. 98 


a lien.13 


Henee, a 


eral. 


taxpayer, except 
the performance 


6. In re Brand, 4 F.Cas.No. 1,809, 
2 Hughes 334; Stokes v. State, 46 Ga. 
412, 12 Am.R. 588 [cit Mesker v. Koch, 
76 Ind. 68, 73]. See City of Winder 
v. Winder Nat. Bank, 133 S.E. 920, 162 
Ga. 354. But see Goodman v. Bank 
of Toronto, 56 Ont.L. 318, [1926] 1 
Dom.L.R. 1164, 1185 [aff 57 Ont.L. 109, 
(1925) 3 Dom.L.R. 99]. 

7. Payment of taxes as between 
vendor and purchaser see Vendor and 
Purchaser [39 Cye 1633]. 

8. See supra § 1198. 

9. See infra text and note 15. 
on fide purchasers see infra § 

10. U.S.—Georgetown v. Smith, 10 
F.Cas.No. 5,347, 4 CranchC.C. 91. 
aoe aed beh v. Cassady, 71 Ala. 

Ariz.i—Webb v. Phoenix Title & 
Trust Co., 185 P. 128, 20 Ariz. 580. 

Ga.—Bibb Nat. Bank v. Colson, 134 
S.E. 85, 162 Ga. 471. 

11l.—Elmhurst State Bank v. Stone, 
178 N.E. 362, 364, 346 Ill. 157 [quot 
Rhinehart v. Schuyler, 7 Ill. 473, 5061. 

Ind.—St. Clair v. Jones, 108 N.E. 
256, 58 Ind.App. 280 (construing Burns 
St. Annot. [1914] § 10343). 

La.—Morris v. Lalaurie, 1 So. 659, 
39 La.Ann. 47 (construing Act [1869] 
No. 114 § 38; Act [1871] No. 42 § 
305 UACES ELST 7) INO LF9 Giese I365 58 Act 
ie No._98 § 1; Act [1884] No. 82 

ibys 
Md.—Woodcock v. Pope, 140 A. 76, 
80, 154 Md. 135. 

Mich.—Jacobs v. Union Trust Co., 
118 N.W. 921, 922, 155 Mich. 233. 

Minn.—State v. Northwestern Tel. 
Exch. Co., 82 N.W. 1090, 80 Minn. 17. 

Mo.—Kansas v. Hannibal, ete. R. 
Co., 77 Mo. 180; Schmidt v. Smith, 57 
Mo. 135; Scott v. Shy, 53 Mo. 478. . 

N.Y.—New York Terminal Co. v. 
Gaus, 124 N.Y.S. 200, 139 App.Div. 
347 [aff 98 N.H. 11, 204 N.Y. 512, rearg 
den 98 N.E. 1109, 205 N.Y. 588, and 104 
N.E. 1135;,-210 N.Y. 549]. 

N.C.—Wooten v. Sugg, 19 S.E. 148, 
114), N.C: 2:95. 

Porto Rico.—Romero v. Willoughby, 
eee tds Rico 69, 75 (Pol. Code § 
3 . 

Tenn.—Swan 11 
Humphr. 130. 

Tex.—Toepperwein v. City of San 
Antonio, (Civ.App.) 124 S.W. 699 [rev 
on other grounds 133 S.W. 416, 104 
Tex. 43]. 

Ont.—Re Andrew Motherwell of 
Canada, Ltd., [1927] 1 Dom.L.R. 80. 

“Change of ownership does not af- 
fect it [the lien].” Jacobs v. Union 


v. Knoxville, 


Che Co.,2 118) NeW. 921, 155) Mich. 
[a] Purchase from trustee in 


bankruptcy.—Where land in the pos- 
session of a trustee in bankruptcy 
was subject to a tax lien, such lien 


— [§§ 1197-1200. 


of statutory provisions to the contrary,® is that 
tax lien which has become attached to land follows | 


hands of a purchaser,’° although 


the purchaser is a corporation otherwise exempt 


or although the tax lien includes 


taxes on property other than the property sold.1* 
Under the express provision of certain statutes, tax- 
es, when properly assessed, are a lien paramount to 
a deed made between the date when by law taxes 
are imposed and the date when such taxes become 
Where the lien was invalid because of 
an invalid assessment,1* by the express provision 
of the statute a reassessment will not constitute 
a lien in the event of alienation between the first 
and second assessments.+® 

[§ 1200] b. Where Personalty Was Taxed in Gen- 
Where a tax on personal property does not 
become a charge on the real property of a delinquent 


on a certain contingency,'® or on 
of certain acts by the proper of- 


was not divested by a quitclaim deed 
executed by the trustee, in favor of 
one who held the land by virtue of a 
quitclaim deed executed by the gran- 
tees of a security deed to such prop- 
erty. City of Winder v. Winder Nat. 
Bank, 133 S.E. 920, 162 Ga. 354. 

[b] Taken under exprovriation 
proceedings.—Manila v. Mitchel and 
Manila Railroad Co.. 52 Philippine 138 
Wea vers: Administrative Code § 
; riser pcre in good faith see infra 

11. State v. Northwestern Tel. 
Exch. Co., 82 N.W. 1090, 80 Minn. 17 
[foll Martin County v. Drake, 41 N.W. 
942, 40 Minn. 137 (overr Hennepin 
County v. St. Paul, ete, R. Co., 24 
N.W. 196, 33 Minn. 534)1. 

Exemption of corporation see supra 
§§ 231 et seq, 467 et seq. ; 

Public corporation, purchase by as: 
subject to lien see infra § 1215. 


12. Webb .v. Phoenix Title & Trust 
Co., 185 PB. 128, 20 Ariz. 580. 
[a] Where two contiguous lots 


owned by one person were listed, 
placed on the assessment roll, re- 
turned delinquent, and placed on the 
back tax books as one item, a subse- 
quent purchaser of one lot cannot 
compel tax collector to accept one half 
of the amount of delinquent tax, pen- 
alties, and costs in full payment of 
taxes on lots purchased in view of Civ. 
Code [1913] pars 4845, 4868, 4915, 
4947, and pars 4912, 4914, as amended 
by L. [1915] (2d Spec. Sess.) c 9 §§ 
3, 5. Webb v. Phenix Title & Trust 
Co., 185 P. 128, 20 Ariz. 580. 

13. See Mayor and Aldermen of 
Jersey City v. Montville Tp., 85 A. 
838, 84 N.J.Law 43 [aff 91 A. 1069, 
85 N.J.Law 372] (construing Tax Act 
§ 49 [adapted from act of 1879 (Pub. 
L. [1879] p 840) § 1], extending 
throughout the state the rule that had 
been applicable to cities by their spe- 
cial charters, and holding that a pur- 
chaser of property after the day on or 
before which the amount of the rata- 
bles and the rate of taxation are fixed, 
but before the date on which the tax- 
es previously assessed become a lien, 
takes it subject to the lien thereafter 
ereated, although he is given no no- 
tice; ‘‘the lien depends, not upon any 
procedure against him, but upon the 
procedure against a former owner, 
He is in the position of one buying 
pendente lite’). 

14. See supra § 1158. 

15. See Market Nat. Bank v. Bel- 
mont, 137 Mass. 407 (construing Pub. 
St. c 12 § 25, as not applicable to a 
mere entry to foreclose). ; 

16. Schaeffer v. People, 60 Ill. 179 
(construing Act [1853] § 14). 

[a] In Porto Rico, where a per- 
sonal property tax is not a lien on 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 1200-1203] 


ficial,‘7 the rights of a purchaser of the real prop- 
erty, accruing before such tax becomes a charge on 
the land, are not subject to the tax, although at the 
time of purchase the purchaser knew of the unpaid 
Likewise, although the state has a lien on 
land for a tax on personalty and the statute provides 
that the tax shall not be defeated by alienation, 
there is no such lien on land conveyed before as- 


taxt® 


sessment of the tax.?? 


[§ 1201] c. Purchasers in Good Faith.2° 
when and to the extent that it has been changed 
by statute,? the general rule that a tax lien, that 
has become attached to land, follows the land in 
the hands of a vendee, applies although the trans- 
fer was to a purchaser for value without notice.?? 
Where there is no lien on real estate until assess- 
ment,?* and none has been made, the property in 
the hands of an innocent purchaser for value is 


the real property of the taxpayer, real 
property that has passed into the 
ownership of a third person is not 
Subject to the charge of such tax. 
Baers v. Willoughby, 10 Porto Rico 


Nonattachment for this reason see 
supra §§ 1159, 1160. 


17. Belleville Nail Co. v. People, 
98 Ill. 399 (construing Revenue Act 
§ 255). See McKennon vy. Warnick, 


236 P..1051, 115 Or. 163 “(construing 
L. §§ 4324, 4325, the former provid- 
ing that after delinquency the tax 
collector may, if necessary, charge 
the tax on personal property against 
real property, and the latter provid- 
ing that taxes so charged on real 
property shall be a lien, the lien, 
thus dating from the time when the 
tax collector selects a particular tract 
owned by the delinquent taxpayer and 
notes upon the tax roll opposite such 
tract the taxpayer’s tax on personal 
property, cannot attach to land pre- 
viously conveyed). 

Nonattachment for this reason see 
supra §§ 1159, 1160. 

18. Belleville Nail Co. v. People, 98 
BT 399: 

19. Com. v. Walker, 80 S.W. 185, 25 
Ky.L. 2122 (construing St. [1903] § 
4021, relative to a whisky tax). 

20. Good faith as affecting: 
Duration of lien see supra § 1209. 
Mortgagee see supra § 1184. 
Purchaser relying on certificate or 

statement as to tax lien see infra 

§ 1207. 

21. See statutory provisions. 

[a] In New Jersey (1) to be such 
purchaser in good faith one must bea 
purchaser without notice. Robinson 
v. Hulick, 51 A. 493, 67 N.J.Law 496 
(construing tax act of March 14, 1879 
[Gen. St. p 3353] § 15). (2) Thus, one 
who becomes a purchaser of land in 
a state where taxes are levied on real 
estate annually, and, under the stat- 
utes, become a paramount lien on a 
certain date after the levy, which 
date is after the date on which he has 
acquired his interest, cannot be a pur- 
chaser in good faith as to the taxes 
which become a lien on the land on 
such later date. Robinson v. Hulick, 
supra. (3) Likewise, where one be- 
comes a purchaser of real estate after 
the date taxes become a lien on land, 
but before the date on which the col- 
lector must make his return, such 
purchaser is not one in good faith as 
to taxes which attached on the earlier 
date against him and everybody else. 
Robinson v. Hulick, supra. (4) But 
one who becomes a purchaser after 
the date on which the collector’s re- 
turn should have been, but was not, 
made, and has no actual notice that 
taxes levied on the land in previous 
years are still unpaid, such taxes are 
not a lien against the interest ac- 
quired by him. Robinson v. Hulick, 
‘supra. Diner 
~ {b] In North Carolina (1) it is 


-sessed after 


TAXATION 
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not liable for back taxes;?4 but a transfer of prop- 
erty subject to taxation by individuals to themselves 
as a corporation does not constitute such corpora- 
tion an innocent purchaser; 
corporation an innocent purchaser of property trans- 
ferred to it by its constituent corporations with no 
provision made for the payment of taxes due.?¢ 

[§ 1202] d. Sale by State. 


25 


nor is a consolidated 


Under certain stat- 


utes: a sale on foreclosure of a mortgage held by 


Except 


In General. 


provided that the liability of land for 
certain arrears of taxes shall not af- 
fect purchasers for value without 
notice. L. [1891] c 391. (2) A pur- 
chaser at a foreclosure of a mort- 
gage, assigned to him, at the time of 
the execution of which mortgage or 
its assignment he had no notice that 
taxes on the land were in arrears, is 
within the protection of the statute, 
although prior to the foreclosure sale 
he had such notice. Moore v. Sugg, 
¥9°S-B. 147,1114 N.C.292. . (3) But a 
mortgagee who becomes the purchas- 
er at the foreclosure sale, where the 
land is subject to a lien for taxes as- 
the execution of his 
mortgage, is not a purchaser for val- 
ue without notice. Wooten v. Sugg, 
19. S..-148, 114 N.C. 295. (4) Nor, 
where the tax is levied after the exe- 
cution of the mortgage, is the as- 
signee of the mortgage, under an as- 
signment for the benefit of the mort- 
gagee’s creditors, who buys the land 
at the foreclosure sale, a purchaser 
for value within the statute. Exum 
v. Baker, 20 S.E. 448, 115 N.C. 242, 44 
Am.S.R. 449. 

22. Georgetown v. Smith, 10 F.Cas., 
No. 5,347, 4 CranchC.C. 91; Driggers 
v. Cassady, 71 Ala. 529; Freeman v. 
Atlanta, 66 Ga. 617; Toepperwein v. 
City of San Antonio, (Tex.Civ.App.) 
124 S.W. 699 [rev on other grounds 
133 S.W. 416, 104 Tex. 43]. 

[a] Reason for rule.—(1) “If any 
other rule were allowed to prevail, 
the State might be subjected to in- 
tolerable embarrassments' in’. the 
prompt collection of its revenues, ef- 
fected through the fraud and artifice 
of tax delinquents, making sales of 
their effects so as to evade the pay- 
ment of their honest taxes.” Drig- 
gers v. Cassady, 71 Ala. 529, 534. (2) 
“Every one is charged with knowl- 
edge of taxes, and of the existence of 
the lien they carry, and especially so 
a person who undertakes to pay all 
taxes, or takes subject to all taxes.” 
Toepperwein v. City of San Antonio, 
(Tex.Civ.App.) 124 S.W. 699 [rev on 
another point City of San Antonio v. 
Toepperwein, 133 S.W. 416, 104 Tex. 
43]. 
{b] Equitable lien.—A person, re- 
siding or having real estate in a cer- 
tain town, is bound to take notice of 
the charter and by-laws; and where 
his vendor, indebted for taxes, availed 
himself of the benefit of an ordi- 
nance, by giving his notes for such 
taxes, and created an equitable lien 
on the real estate, the purchaser is 
bound to take notice of such lien, and 
is liable to pay the taxes in the man- 
ner his vendor was bound. George- 
town v. Smith, 10 F.Cas. No. 5,547, 4 
CranchcC.C. 91. 

[c] Sufficiency of description.— 
The rule was applied where the de- 
scription of the property on the as- 
sessment roll was sufficient to iden- 
tify if and the delinquent rolls showed 


the state divests liens for taxes.?7 
has been purchased by the state at a tax sale,?8 a 
sale by the state passes the property unencumbered 
by any tax lien.?® 

[§ 1203] 3. Transfer of Personal Property®°—a. 
In aceord with the general rule above 
stated,*+ the rule, in the absence of statutory pro- 
visions to the contrary,?? is that-.a tax lien which 
has become attached to personal property follows 


“missioners, vests 


Where property 


that the taxes had not been paid. 
Haynes v. State, 99 S.W. 405, 44 Tex. 
Civ.App. 492. See Slaughter v. Dal- 
las, (Tex.Civ.App.) 103 S.W. 218 [rev 
on other grounds 107 S.W. 48, 101 
Tex. 315], (an assessment of real 
estate, which sufficiently describes 
the property as against the owner, is 
sufficient as against a subsequent pur- 
chaser). 

{dj Where statute permits assess- 
ment of omitted property (see supra 
§ 992) a purchaser of land. was 
chargeable with notice of such omis- 
sion, as against taxes for years dur- 
ing which taxes were not, but should 
have been, assessed. City of San An- 
tonio v. Terrill, (Tex.Civ.App.) 202 
S.W. 361. 

23. See supra § 1157. 

24 Bloxham v. Florida Cent., etc., 
R.-Co., 17 So. 902, 35 Fla. 625. 

25. Bloxham y. Florida Cent., etce., 
R. Co., supra. 

26. Bloxham v. Florida Cent., 
R. Co., supra. 

27. See State v. Marion County 
Auditor, Smith (Ind.) 40 (construing 
act of Jan. 13, 1845 [Acts (1845) p 
19], providing that lands mortgaged 
to the state to secure a loan made by 


ete., 


' the commissioners of the sinking 


fund, foreclosed, and sold by the com- 
in the purchasers 
freed from taxes assessed between 
the date of the mortgage and the date 
of the deed or patent made to such 
purchaser). But see Groom y. State, 
24 Ind. 255, 257 (construing the act 
of Jan. 18, 1845 as applicable only to 
cases where lands were first bid in © 
by the state, and afterward sold; ‘‘it 
is only. when such offer [offer to sell 
for a sum not less ‘than that sufficient 
to pay the mortgage debt, interest, 
and costs] has been made subject to 
taxes, and a failure to sell has af- 
forded prima facie evidence that the 
land is not worth both the mortgage 
debt, interest and costs, with the ad- 
dition of the taxes assessed, that the 
State, electing to secure the trust 
fund rather than the taxes, which are 
due partly to herself, waives the lien 
of those taxes, and authorizes the 
property to be bid in by the State, and 
afterward offered for sale for the sum 
due upon the mortgage’). 

23. Purchase by state generally 
see infra XII. 

29. Bradford y. Lafargue, 30 La. 
Ann, 432. 

Cross references: 
Lien extinguished by: 

Merger of title see infra § 1215. 

Sale of property for taxes generally 

see infra § 1214. ; 

Property of state as exempt from tax- 

ation see supra §§ 343 et seq, 450 

et seq. 

30. Warranty of freedom from en- 
cumbrance see Sales §§ 748-753. 

31. See supra § 1198. 

32. See infra §§ 1204, 1205. 
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it in the hands of a purchaser,** although a pur- 
chaser for value without notice,’ and although 
the tax lien includes taxes on property other than 
the property sold;?5 and, likewise, under certain 
statutes, when a tax lien attaches it remains a charge 
without regard to change of ownership or posses- 
sion,?® although the lien includes taxes on other 
property than the specific article sold.*7 An am- 
biguity in a statute, imposing a lien on all personal 
property of the taxpayer, should be resolved to re- 
strict the lien to the taxpayer’s property, rather 
than to extend the lien against a buyer.*® 

Extent and limits of rule. The lien attaches only 
to the property transferred and does not attach to 
any other property of the purchaser, whether ac- 
quired before or after such purchase.*® Where by 
statute a tax lien is imposed on a stock of goods, 
whether the identical stock assessed or not, the lien 
follows the specific goods received by a purchaser,*® 
but reaches no subsequent additions.t+ <A tax lien 
that has attached will follow personal property in 
the hands of an assignee for the benefit of credi- 
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[§ 1204] b. Transfer before Attachment of Lien. 
If no lien for a tax assessed against the transferor 
exists against personal property at the time of 
transfer, it is not subject to a lien in the hands of 
the transferee.*? Thus, where a tax on personal 
property does not become a lien until a certain day 
or date,*+ the tax cannot be collected from a pur- 
chaser who has acquired his rights before such day 
or date;*® likewise, where a tax on personal prop- 
erty does not become a lien until issue of the war- 
rant for its collection,t® a purchaser of such prop- 
erty before issue of a warrant,*’ or after the return 
of an earlier warrant and expiration of its lien,*® 
takes it free from any lien for the tax; and, where 
there is no lien on personal property for a tax until 
actual levy or distraint*® there is no lien against 
purchasers before such levy,°? if, as held in some 
jurisdictions, they are bona fide purchasers;°* and 
the rule has been applied although the property was 
still in the seller’s possession.5? Where, however, 
the statute expressly provides that a sale or trans- 
fer shall not defeat the lien, a purchase after assess- 


tors.4? 


33. Rodgers v. Gaines, 73 Ala. 218; 
Ewing v. Robeson, 15 Ind. 26; Craw- 
ford v. Koch, 135 N.W. 339, 169 Mich. 
372. See Pennick v. American Nat. 
Bank, 268 P. 1012, 126 Or. 615 (sale by 
holder of property as security). 

34 Rodgers v. Gaines, 73 Ala. 218. 

35. Rodgers v. Gaines, supra. 

Personal property to which lien at- 
taches see supra §§ 1163, 1164. 

36. See Bridewell v. Morton, 46 
Ark. 73 (construing Mansfield’ Dig. §§ 
56712, 5714); Puget Sound Power & 
Light Co. v. City.of Seattle, 201 P. 
449, 207 P. 689, 117 Wash. 351 [error 
dism and motion gr 43 S.Ct. 359, 363, 
261 U.S. 607, 626, 67 L.Ed. 824, 833 
and aff 68 L.Hd. 541, 264 U.S. 22, 44 
S.Ct. 261] (construing Remington 
Code § 9235); Mills v. Thurston 
County, 47 P. 759, 760, 16 Wash. 378 
(construing L. [1895] p 520 § 21). 

[a] “Possession,” as used in L. 
[1895] p 520 § 21, providing that tax- 
es assessed on personalty shall be a 
lien thereon although ‘‘possession”’ 
has been transferred after a certain 
date, includes transfer of title. Mills 
v. Thurston County, 47 P. 759, 16 
Wash. 378. 

87. Bridewell v. Morton, 46 Ark. 
73 (construing Mansfield Dig. §§ 5712, 
5714, as imposing a lien on each arti- 

-cele for all the articles of that class as 
assessed). 

sg. J. I, Case Threshing Machine 
Co. v. Bentson, (S.D.) 231 N.W. 948. 

[a] BWeason for roule.—‘Inasmuch 
as taxes are not a lien unless express- 
ly made so by statute, and when liens 
are created are not to be enlarged by 
construction (Cooley, Taxation [4th 
Had eesyrl230), hati. tthe vdoubt.<s. hiach. 
should be resolved to restrict the lien 
to the property of the person against 
Whom the taxes were assessed.” J. 
I. Case Threshing Mach. Co. v. Bent- 
son, (S.D.) 231 N.W. 948, 950 (constru- 
ing Rev. Code [1919] § 6759). 

Taxes not lien unless expressly 
made so by statute see supra § 1155. 

Tax lien not to be enlarged by con- 
struction see supra § 1155. 

39. Robinson v. Youngblood, 103 
N.E. 347, 54 Ind.App. 669. 

[a] Confusion of goods.—Where 
the lien for a tax on personalty has 
attached, a purchaser cannot avoid 
the lien on the ground that by adding 
ether goods he has made it impossi- 
ble:to segregate those subject to the 
lien. Mills v. Thurston County, 47 
P. 759, 16 Wash. 378. 

40. Chicago Bazaar Co. v. Mc- 
Nichols, 56 P. 672, 13 Colo.App. 154 
(construing Gen. St. § 2819, as ex- 
tended by L. [1885] p 320). 


ment but before 


41. Chicago Bazaar Co. v. Mc- 
Nichols, supra (construing Gen. St. § 
2819, as extended by L. [1885] p 320). 

Bulk sales see infra § 1205. 

42. State v. Rowse, 49 Mo. 586, 
592, 598 (‘“‘the claim of the state may 
be likened to an equitable lien—-one 
that is not actual and will follow the 
property into the hands of a bona fide 
purchaser for value, but still a quasi 
lien that attaches to property until it 
encounters a higher equity. Such 
liens are not discharged by an assign- 
ment for the benefit of creditors’’). 

43. See cases infra notes 45-52. 

44. See supra § 1173. 

45. Phelan v. Smith, 61 P. 31, 22 
Wash. 397 (construing 1 Ballinger 
Codes & St. Annot. § 1740). See St. 
Johns Nat. Bank v. Bingham Tp., 71 
N.W. 588, 113 Mich. 203 (construing 
Pub. Acts [1893] No. 206 § 40, as ap- 
plied to the sale of bank stock). 

[a] Reason for rule.—‘‘The stat- 
ute, by implication, recognizes that 
the purchaser or one who takes by 
assignment, ete., takes it free from 
any lien for taxes, if the sale ... 
is made before” the date the lien at- 
taches. St. Johns Nat. Bank v. Bing- 
ham Tp., 71 N.W. 588, 589, 113 Mich. 


203. 
46. See supra §§ 1173, 1174. 
47. Saup v. Morgan, 108 Ill. 326. 
48. Saup v. Morgan, supra. 
49. See supra § 1174. { 
50. Spence v. Frye, 3 Ohio Dec. 


(Reprint) 11, 2 Wkly.L.Gaz. 103; J. I. 
Case Threshing Mach. Co. v. Bentson, 
(S.D.) 231 N.W. 948; Lahn & Simons 
v. Matzen Woolen Mills, 271 P. 830, 
149 Wash. 538. : 

[a] Buyer of tractor.—The statu- 
tory lien for unpaid taxes is unen- 
forceable against the buyer of a 
tractor for personal taxes assessed 
against the seller for three years be- 
fore he:owned the tractor and for the 
year during most of which he owned 
the tractor, during which time he 
owned other pefsonal property, on 
account of which he was taxed and 
out of which the taxes might have 
been collected. J. I. Case Threshing 
Mach. Co. v. Bentson, (S.D.) 231 N.W. 
948, 949, 950 [exp] Raymond v. King 
County, 201 P, 455, 117 Wash. 343] 
(“whether or not one adopts the the- 
ory of the Washington court of a float- 
ing or inchoate lien until distraint 
of goods and chattels belonging to 
the person charged with such taxes, 
our statutes, no less than the Wash- 
ington statutes reférred to in Ray- 
mond v. King . . ‘have uniformly 
provided that any levy upon personal 
property to enforce the lien shall be 


the lien attaches is subject to the 


made upon the personal property of 
the person charged with the tax’, and 
there is no provision for the distraint 
of other personal property than the 
personal property ‘of the 
charged with the tax.’ ... 
looks in vain for any explicit author- 
ization to the sheriff to seize prop- 
erty which was at some former time, 
but is no longer, owned by the person 
against whom ‘the personal taxes are 
assessed. Such authority to distrain, 
if it exists, is implied from the lan- 
guage of section 6759 hereinbefore 
quoted. Yet it makes such taxes ‘a 
first lien on all personal property of 
the person against whom personal 
taxes are assessed’ ’’). 

[b] Mortgagee of automobile.— 
Under Remington Comp. St. § 11272, 
providing that taxes assessed on per- 
sonal property shall be a lien on all 
personal property of the person as- 
sessed, only a floating lien is created 
against such personalty, except the 
particular property assessed, which 
floating lien, under Remington Comp. 
St. §§ 11257, 11258, does not become 
fixed until the property is seized by 
the sheriff; accordingly, a mortgage 
lien, foreclosed on three automobiles, 
prior to the distraint of the sheriff 
for delinquent personal taxes of the 
former owners, is superior to all the 
taxes, except those directly assessed 
against the automobiles. Pennington 
v. Yakima County, 221 P. 326, 127 
Wash. 538. 

51. Shelby v. Tiddy, 24 S.E. 521, 

118 N.C. 792 (although the tax list is 
in the hands of the tax collector); 
Baird v. Belcher, 231 N.W. 548, 59 
N.D. 559 [foll International Harvester 
Co. of America vy. Elhard, (N.D.) 238 
N.W. 551]. 
In Philippines see Hongkong 
& Shanghai Banking Corporation v. 
Rafferty, 39 Philippine 145, 151 (con- 
struing Internal Revenue L. of 1914 
[Act No. 2339 § 149; Administrative 
Code (1917) § 1588], imposing a para- 
mount lien for an internal revenue 
tax, as not enforceable against per- 
sonal property in the hands of a pur- 
chaser, before demand, without actual 
or constructive notice). 

52. Drewry v. Baugh & Sons, 143 
S.E. 718, 150 Va. 394 (where bags of 
peanuts in the possession of the 
seller had been identified and, al- 
though not weighed, were ready for 
loading and delivery to the buyer at 
the time of the distraint by the coun- 
ty treasurer for the seller’s unpaid 
general taxes, title was in the buyer 
at the time of the distraint and the 
property not subject to the tax lien). 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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lien.** Although a statute provides that the tax on 
personal property shall attach to all the personal 
property of the person assessed after assessment, 
and no sale or transfer of such property shall af- 
fect such lien, the lien does not attach to personal 
property, other than that assessed, in the hands of a 
transferee.>4 

Lien attaching after bankruptcy does not consti- 
tute lien on property transferred before the bank- 
ruptey.5> 

[§ 1205] ¢c. Bulk Sales.°* Under certain statutes, 
the lien of a tax on a stock of goods or merchandise 
is not defeated by a sale in bulk after assessment, 
although before the lien attaches.57 Under other 
statutes, where a stock of merchandise is sold in bulk 
by the owner after it has been assessed and’ before 
the tax is paid, without retaining sufficient to pay 
the tax, the stock is made subject to a lien for such 
tax;°* the lien follows the goods until they are 
sold at retail in the ordinary course of business;°° 
but where the goods are sold by the purchaser and 
are no longer in his possession, the lien does not. ex- 
tend to property other than that purchased.*° Un- 
der a similar statute, if any person after his per- 
sonal preperty is assessed and before the tax is paid, 
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shall sell all of it to any party without retaining 
sufficient to pay the tax, the tax for that year is 
a lien on the property.°t In construing such a stat- 
ute, it has been held that, although the party to 
whom such personalty is sold had a mortgage lien 
on it, the tax lien attached if he did not acquire 
title by virtue of a foreclosure of such lien, but by 
a voluntary sale in satisfaction of the mortgage.*? 
Where a personal property tax is a charge on the 
real property of a delinquent,*? it has been held 
that a purchaser in bulk of personal property, sub- 
ject to the lien of a tax imposed against the seller, 
is under no such obligation to pay the tax, save 
for the purpose of discharging the lien on his pur- 
chase, as to make the tax a charge on his real es- 
tate.°4 . 

[§ 1206] 4. Judicial*® Sale.*¢ 


or Execution 


. While a sale of land under execution generally di- 


vests it of prior liens,®°? and on a judicial sale the 
tax lien is generally payable cut of the proceeds,®8 
the general rule, in the absence of a statute other- 
wise directing,®® is that, where a tax lien has attached 
to property it will not be divested by a judicial sale 
of the property,’° as a sale by decree of the court 
on foreclosure of a mortgage,’1 or as a sale by de- 


53. Robinson v. Youngblood, 103 
N.E. 347, 54 Ind.App. 669 (construing 
Burns St. Annot. [1908] § 10,344; un- 
der a statute providing that all prop- 
erty of the person against whom tax- 
es are assessed is covered by the lien 
of such taxes, and that such lien shall 
not be affected or destroyed by the 
sale or transfer of any such personal 
property, although the lien does not 
attach until a certain date, a purchas- 
er of personal property takes it sub- 
ject to such lien, regardless of wheth- 
er title is acquired before or after the 
lien attaches). See also infra § 1205. 

54. Raymond v. King County, 201 
RP. 455, 117 Wash. 343 (construing 
Remington Code § 9235). 

Property as not subject to tax lien 
if transferred before distraint see su- 
pra text and note 50. 

55. Goodman v. Bank of Toronto, 
56 Ont.L. 318, [1925] 1 DomL.R. 1184, 
1185, 1186 [aff 57 Ont.L. 109, [1925] 
3 Dom.L.R. 99] [foll Rex v. Banque 
Can. Nationale, (Man.) [1930] 4 Dom. 
L.R. 441; Rex v. Jack Pine Lumber 
Co., (Alta.) [1928] 4 Dom.L.R. 976] 
(wherein, construing Special War 
Revenue Act, 1915 (Can.) ¢ 8, provi- 
sions of 1922 (Can.) c 47 17, re- 
pealed by act of 1925 (Can.) c 26 § 9, 
providing that the liability to the 
crown of any person for payment of 
excise taxes shall constitute a first 
charge on the assets of such person, 
Rose, J. said that on an assignment 
of bills of exchange to a bank, as 
security for indebtedness, such bills 
are not assets on which the Crown has 
a charge for the sales tax provided 
for by the statute; ‘‘the Act does not 
say that if a person comes under lia- 
bility to the Crown for a sales tax the 
Crown shall have a charge upon all 
property, real and personal, owned 
by him at the time when the tax be- 
came payable, which charge shall be 
enforceable against the property, not- 
withstanding any change in owner- 
ship, and whether the person in 
whose hands the property happens to 
be at the time when the charge is 
sought to be enforced had or had not 
notice of the existence of the indebt- 
‘edness to the Crown. What the sec- 
tion seems to provide for is a case in 
which distribution is being made of 
the assets of a person who is indebt- 
ed to the Crown for a sales tax; and 
what it says, as I read it, is that the 
Crown’s claim shall be a charge upon 
such assets, ranking next after the 
judicial costs . . . nothing is said 
about the rights of persons who at 


the time of an assignment in bank- 
ruptcy are the owners of property 
formerly owned by the bankrupt’). 

[a] “Assets.”—In Act [1922] 
[Can.] ¢ 47 § 17, amending the Spe- 
cial War Revenue Act, 1915 [Can.] ¢ 
18, providing that the liability to the 
crown for the payment of excise tax- 
es shall constitute a first charge on 
the assets of the tax debtor, “assets” 
does not include insurance money 
paid for the destruction of certain 
goods assigned as security for in- 
debtedness. Rex v. Bank of Nova 
Scotia, 58 Ont.L. 255 [1926] 1 Dom.L. 
Ro 2666,46689 iCitipis; clear... that 
nothing is an asset of a debtor with- 
in the meaning of s. 17, unless it is 
‘the property’ (including in that 
term a chose in action) of the debtor 
and is applicable in payment of his 
debts’’). 

56. Bulk sales generally see Fraud- 
ulent Conveyances § 881 et seq. 

57. Larson v. Hamilton County, 99 
N.W. 133, 134, 123 Iowa 485 (under a 
statute providing that ‘‘taxes upon 
stocks of goods or merchandise shall 
be a lien thereon and shall continue 
a lien thereon when sold in bulk, and 
may be collected from the owner, pur- 
chaser or vendee,” although the lien 
for taxes on a stock of goods attaches 
at the time of the tax levy, a sale in 
bulk of the stock after assessment 
earn levy will not defeat the 
len). 

“The theory of the statute seems to 
be that such property is so far perma- 
nent in character that, in the matter 
of taxation, it may be treated like 
real estate. The taxes are against 
the property as such as well as 
against the owner.”’ Larson v. Hamil- 
ton County, supra. 

58. See Witschy v. Seaman, 112 P. 
739, 83 Kan. 634 (construing Gen. St. 
[1909] § 9326). 

59. Iowa Merc. Co. v. Blair, 98 N. 
W. 789, 123 Iowa 290 (construing Code 
§ 1400); Andrews v. Hunter, 251 P. 
1106, 1107, 122 Kan. 325 [quot Rev. St. 
79—317]. 

60. Andrews v. Hunter, supra. . 

61. J. I. Case Threshing Mach. 
Co. v. Oates, 112 P. 980, 27 Okl. 412 
(construing Wilson Rev. & Annot. 
St. [1903] c 75 art 1 § 8 [§ 5920]). 

[a] “For that year,’ as used in 
the statute, the phrase means only 
the taxes for the year in which it is 
sold, not previous years. Burns v. 
Cline; 115°P. 1116, 28 Okl. 728. 

62. J. I. Case Threshing Mach. Co. 
v. Oates, 112 P. 980, 27 Okl. 412, 


63. See supra §§ 1168, 1169. 

64, Larson v. Hamilton County, 99 
N.W. 1338, 123 Iowa 485 (construing 
Code § 1400, providing that taxes on 
stocks of goods shall be a lien there- 
on, and continue one when they are 
sold in bulk, and may be collected 
from the owner or purchaser, and 
that the tax on personalty shall be a 
lien on the owner’s real estate). 

65. Tax lien, whether or nos trans- 
ferred to proceeds see Judicial Sales 
§§ 123, 124. 

66. Tax sale as divesting prior 
liens see infra §§ 1831-1839. 

€7. See Executions § 816. 

68. See Judicial Sales § 123. 

Payment of taxes out of: 

Proceeds of mortgage foreclosure see 

Mortgages § 2007. 
ae in custody of law see infra 


69. So said in Osterberg v. Union 
ae Co., 938 U.S, 424, 428, 23 L.Ed. 

In Pennsylvania see infra text and 
notes 78-90. 

70. U.S.—Osterberg v. Union Trust 
Co., 938 U.S. 424, 428, 23 L.Ed. 964. 

Fla.—Bloxham vy. Consumers’ Hlec- 
tric Light, etc., Co., 18 So, 444, 36 F'la. 
519, 51 Am.S.R. 44, 29 L.R.A. 507 [fol] 
recto te v. State, 48 So. 979, 57 Fla. 
433]. 

Ga.-—Atlanta, ete., R. Co. v. State, 
63 Ga. 483. 

Ind.—Mesker v. Koch, 76 Ind. 68. 

La.—Girardey’s Succession, 7 So. 
673, 42 La.Ann. 497. 

Neb.—Iler v. Colson, 1 N.W. 248, 8 
Neb. 331. ; 

N.C.—Wooten y. Sugg, 19 S.E. 148, 
114 N.C. 295. 

Okl.— Board of Com’rs of Woods 
County v. State, 257 P. 778, 125 Okl. 
287, 538 A.L.R. 1128. 

S.C.—Annely v. De Saussure, 12 S.C, 
488. e 

[a] Sale under decree of federal 
court did not divest the lien of the 
state for her tax due on the property, 
although the tax fi. fas. had not been 
levied. Atlanta, etc., R. Co. v. State, 
63 Ga. 483. 

71. Ind.—Rinard v. Nordyke, 76 
Ind. 130; Isaacs v. Decker, 4i Ind. 
410; Bodertha v. Spencer, 40 Ind. 353. 

Neb.—Iler v. Colson, 1 N.W. 248, 8 
Neb. 331; Vaughn v. Clark, 5 Neb. 238. 

N.C.—Wooten v. Sugg, 19 S.E. 148, 
114 N.C. 295. 

Okl.—Board of Com’rs of Woods 
County v. State, 257 P. 778, 125 Okl. 
287, 53 A.L.R. 1128. 

§.C.—Annely v. De Saussure, 12 S.C, 
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cree of the court in case of bankruptey’? or in- 
solvency;** and the rule has been applied in the 


case of a probate’? or partition’® 


the general rule is that, where the lien for taxes has 
attached to property the lien will not be divested 


by a sale under legal process,’® as 


tion.’7 However, by virtue of express statutory pro- 
vision’® or the construction put upon the particular 


488. 

[a] Sale of land on a school-fund 
mortgage will not divest city tax 
liens, where the purchasers are the 
original mortgagors, although they 
had sold the land to one who assumed 
the mortgage, and the auditor agreed 
to continue the loan as a loan to such 
purchaser. See Logansport v. McCon- 
nell, 23 N.E. 264, 121 Ind, 416. 

[b] Purported annulment of tax 
lien in the decree of foreclosure is 
of no effect. Board of Com’rs of 
Woods County v. State, 257 P. 778, 125 
Okl. 287, 53 A.L.R. 1128 (construing 
Comp. St. [1921] § 9724, and Const. 
art 10 § 5). 

“If the taxes claimed to be due to 
the state and city are to be regarded 
as still operative as a lien on the 
lands in the hands of the proper legal 
Owners, then . . . title made un- 
der a decree for the plaintiffs [in an 
action for the foreclosure of a mort- 
gage] must be subject to such liens, 
unless provision is made for the pay- 
ment of such taxes out of the pro- 
ceeds of the sale of the mortgaged 
lands.” Annely v. De Saussure, 12 
S.C. 488, 511. 

72. Durden v. Phillips, 144 S.E. 
313, 166 Ga. 689 [foll Cadwell v. Phil- 
lips, 146 S.E. 637, 168 Ga. 40]; Stokes 
v. State, 46 Ga. 412, 413, 12 Am.R. 588. 

73. Stephens v. First Nat. Bank, 
143 S.E. 386, 166 Ga. 380 (where a 
bank owning realty becomes insolvent 
and is placed in the hands of the su- 
perintendent of banks, who, pursu- 
ant to an order of court, sells the 
property while the lien of taxes of the 
bank for the year in which the sale 
was made remains outstanding, the 
purchaser takes the property subject 
to the lien). 

74, Girardey’s Succession, 7 So. 
678, 42 La.Ann, 497. 

75. Morris v. Lalaurie, 1 So. 659, 39 
La.Ann. 47 [dist Succession of Dupuy, 
83 La.Ann. 258 (where a municipal- 
ity, by its claim,- consented to pay- 
ment of taxes out of the proceeds of 
a judicial sale) ]. 

76. Miller v. Jennings, 147 S.E. 32, 
168 Ga. 101; Empire Cotton Oil Co. v. 
Park, 95 S.E.. 216, 147 Ga. 618 [both 
cit Civ. Code (1910) § 1141]. 

77. Phoenix Mut. Life Ins. Co. v. 
Appling County, 139 S.E. 674, 164 Ga. 
861; Planters’ Warehouse Co. v. 
Simpson, 138 S.E. 55, 164 Ga. 190 
(both construing Civ. Code [1910] § 
1141); Wilson v. Boyd, 10 S.E. 499, 
84 Ga. 34 [aff 13 S.E. 429, 86 Ga. 382]; 
Doe v. Deavors, 8 Ga. 479. _ 

78. See statutory provisions, 

79. See cases infra this section. 

eo. Shaw v. Allegheny, 7 A, 770, 
772, 115 Pa. 46 [foll Pittsburgh »v. 
Wright, 13 Pa.Dist. 723] (‘according 
to the well-settled rule as to the di- 
vestiture of liens by judicial sales, it 
cannot be doubted that these tax liens 
nets were divested by the sale on 
execution . . . and the lien credi- 
tors were remitted to the proceeds of 
sale for payment of their respective 
claims. If the property was sold for 
a sum insufficient to pay the tax liens, 
it was the fault of the collector or re- 
ceiver of taxes, whose duty it was to 
guard the interests of the city, and 
see that it was bid up to a sum at 
least sufficient to pay them. But the 
resulti.was -thate > <i. ithel> pur= 
chaser at the Sheriff’s sale, acquired 


the property divested of the tax 
liens’’). 
81. State v. Hill, 11 S.W. 610, 87 
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sale. Similarly, 


under an execu- 


Tenn. 638. 

€2. See supra this section, 

83. Commonwealth y. Lowe Coal 
Co., 145 A. 916, 918, 296 Pa. 859.{cit 
Hopkins v. Rettinger, 79 A. 255, 230 
Pa. 192, quot and appr Harrisburg v. 
Orth, 6 Wkly.N.C. (Pa.) 121, 122] 
(“Though the body of our Pennsyl- 
vania law, written and unwritten, con- 
tains many recognitions of the fact 
that a judicial sale divests liens not 
saved by some act of assembly [even 
where the proceeds are insufficient to 
pay the tax lien in full], yet there is 
no constitutional provision to that ef- 
fect, and research discloses no stat- 
ute providing it as a general rule— 
much less as a rule applicable to un- 
paid state taxes. The recognitions to 
which we refer all involve only local 
taxes; the discharge of a lien for 
such taxes would accord with our 
general policy, to deliver to a pur- 
chaser at sheriff’s sale a title free of 
encumbrances, and would in no way 
affect adversely the revenues of the 
commonwealth’’). 

[a] Under act of 1850 making a 
tax lien prior to any other encum- 
brance, and: the Act June 4, 1901 § 2, 
merely extending the legislative re- 
quirements of prior legislation, a sale 
upon a mortgage divested the prem- 
ises sold of all liens, including the 
taxes, and out of the proceeds of the 
sale the taxes are to be paid in the 
order of their priority from any bal- 
ance after first paying the costs of 
the sale and the writ. Centre County 
v. Weaver, 35 Pa.Co. 334. 

[b] UWnseated lands.—Where lands 
were unseated and the taxes assessed 
thereon as such, the lien was not di- 
vested by a sale under the direction 
of the orphans’ court. SBrotherlin’s 
Hstate;, 15i/Pa.Con 251% 

{c] In Philadelphia under certain 
acts, local to Philadelphia, a sheriff's 
sale under a second mortgage does 
not divest the Jien of the first mort- 
gage, because of the prior lien for 
registered taxes; “the plain object [of 
these acts] was that the lien of a first 
mortgage should never be divested by 
a sheriffs sale, except upon a claim 
which was duly registered prior to 
the recording of the mortgage. It 
was evidently not contemplated that 
the mere existence of such a registry 
should have the effect of divesting the 
lien where the sale was on a subse- 
quent judgment or lien’, Rhein 
Bldg. Assoc. v. Lea, 100 Pa. 210; Jan- 
ney v. Harlan, 5 Pa.L.J. 116, 117 (the 
lien of registered taxes in the city and 
county of Philadelphia, under the act 
of Febr. 3, 1824, is divested by a ju- 
dicial sale, Sharswood, J., saying ‘“‘to 
provide simply that a claim shall be 
a lien, is to subject it to all the legal 
incidents which belong to that kind of 
security, and no more; and one of the 
incidents of such a lien in this state 
is, that it is liable to be divested by 
a judicial sale. The rank which it 
may hold in the order of payment is 
entirely immaterial’). See Duffy v. 
Philadelphia, 42 Pa. 192, 197 [aff 4 
Phila. 289] (construing the act of 
1846 of the tax laws of Philadelphia, 
providing that registered taxes are 
not divested by any judicial sale, “as 
respects so much thereof as the pro- 
ceeds of the sale shall be insufficient 
to discharge’’). See also Clinton 
County v. Harrisburg Trust Co., 21 
Pa.Dist. 760, 39 Pa.Co. 498. 

[d] “Such claims,” as used in a 
section of the act of 1846 of the tax 
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tax statute,7® as in Pennsylvania,*® and Tennessee,** 
the general rule above stated’? does not obtain*® or 
at most not in its~strictness;** ‘thus, under some 
statutes, where the proceeds of the sale are insuffi- 
cient to pay the tax liens, the balance remains as 
a lien on the premises,®® and that where the pro- 
ceeds are sufficient to pay tax liens and are so ap- 
plied the tax liens are divested,** but if not so ap- 


laws of Philadelphia, excepting regis- 
tered taxes from discharge by a judi- 
cial sale if the proceeds are insuffi- 
cient to pay them, includes registered 
claims, although not filed or presented 
to the sheriff. Duffy v. Philadelphia, 
42° Pa. 192, 197. : 

84. In re Moreland, 23 Pa.Dist. 870. 

[a] In a case of a private sale of 
decedent’s lands, without deciding 
whether it was a judicial or nonjudi- 
cial sale, under the act of Febr. 3, 
1824, declaring taxes assessed on real 
estate a lien, the act of April 18, 1853, 
declaring that the sale of a decedent’s 
land, if public, discharges it of all 
liens, but, if private, authorizes the 
court to decree a sale discharged of 
all encumbrances, the act of March 
23, 1867, declaring that private sales 
under the previous act discharge the 
premises from the lien of the debts of 
decedent, except debts of record, it 
was held that a private sale of de- 
cedent’s land, following the assess- 
ment of a tax, by which such tax be- 
came a debt of record at the date of 
the sale, did not discharge the lien 
for such tax and make it a charge on 
the proceeds of the sale, where there 
was no reference thereto in the de- 
cree affirming the sale. Steen’s Hs- 
tate, 34 A. 732, 175 Pa. 299. 

[b] UWnder Act May 23, 1895 [Pub. 
L. p 123] § 5, amending Act [1889] 
art 15 § 12, providing that all taxes 
assessed upon real estate shall not be 
divested by any judicial sale, except 
for so much of the proceeds of such 
sale as shall actually be applied to 
the tax lien, certain city taxes are to 
be paid out of the fund realized by a 
sheriff's sale. Strasburger v. Guinter, 
23 Pa.Co. 481. 

85. Kuntz v. Schumacher, 13 <A. 
561, 120 Pa. 181 (where taxes became 
a lien before a sheriff’s sale, out of 
the proceeds of which, when applied 
to the tax lien, a certain amount was 
still unpaid, the lien for the unpaid 
balance was undisturbed). 

[a] In Pittsburgh prior to act of 
June 4, 1901 [Pub. L. p 364], as 
amended by act of May 28, 1907 [Pub. 
L. p 280], providing that the lien of 
a tax or municipal claim shall not be 
divested by any judicial sale of the 
property lien as respects so much 
thereof as the proceeds of such sale 
may be insufficient to discharge, tax 
liens in the city of Pittsburgh were 
regulated by act of May 6, 1857 [Pub. 
L. p 542] § 4, providing that taxes 
shall be a lien having priority to, 


and which shall be fully paid before, — 


any debt with which such real estate 
may become charged or liable to, and 
not by act of March 22, 1877 [Pub. 
L. p 18] § 11, declaring that taxes 
shall remain a lien until fully paid, 
and shall not be divested by a judicial 
sale, except to the extent to -which 
distribution shall be made out of the 
proceeds of such sale, that provision 
violating Const. art 3 § 7, prohibiting 
the passage of local or special laws 
authorizing the creation, extension, or 
impairing of a lien, or prescribing the 
effect of the judicial sale of realty, 
and a judicial sale in 1888 of land in 
Pittsburgh divested a tax lien on 
such land, though the proceeds of the 
sale were not sufficient to pay the lien 
in full. Commonwealth v. Lowe Coal 
Co., 145 A. 916, 918, 296 Pa. 359. 

86. Anspach’s Appeal, 3 A. 378, 112 
Pa. 27; Smith y. Simpson, 60 Pa. 168, 
169; Bardine v. Samuels, 13 Pa.Dist.& 
Co, 497; Grigg v. Benson, 29 Pa.Dist. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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plied the liens are not divested,8? except to the ex- 
tent of their actual application.88 Likewise, under 
a statute providing that no judicial sale shall be 
valid until all taxes due the state have been fully 
paid, the title of a purchaser at such sale is sub- 
ject to a lien for so much of the taxes as are not 
paid out of the fund realized at the sale.8® Where 
the sale is not a judicial sale, a tax lien filed be- 
fore such sale is enforceable against the purchaser.?° 

[§ 1207] 5. Omission from Certificate or Rec- 
ords.°* Under certain statutes, authorizing the is- 
sue of a certificate of taxes due,®? the lien of any 
tax omitted from such certificate is discharged as 
to an innocent purchaser of the property,®® particu- 
larly where, in addition, there was failure to comply 
with a statutory requirement that unpaid taxes shall 
be brought forward and recorded.®* Under certain 
constitutional provisions unrecorded tax liens older 
than a certain number of years®® do not affect pur- 
chasers.°®° Where taxes are a lien from the date 
of levy or assessment until paid,®7 and the existence 
of the lien is not made to depend on registry within 
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a certain time, a statutory requirement of registra- 
tion of the lien is merely directory®® and failure to 
register will not protect a subsequent purchaser.®® 
Where a tax lien is improperly filed and indexed, 
and other mandatory records are not kept, or if 
kept, mandatory entries not made, the lien is in- 
valid against an innocent purchaser without notice; 
but mortgagees, who, before commencing foreclosure 
action, find and rely on an erroneous tax record, and 
make no further search before purchasing the prop- 
erty at the foreclosure sale, are not bona fide pur- 
chasers as to the tax lien, if restored by correcting 
the record before such purchase.? 

[§ 1208] 6. Liability as between Transferees.? 
Where the owner of property which is subject to 
a lien for taxes divides it into parcels and sells them 
separately to different purchasers at different times, 
the lien will bind each parcel for the whole amount 
of the tax, but the several purchasers are liable in 
the inverse order of alienation, that is, the parcel 


_ last sold is the first liable.* 


eae Miller v. Clawson, 28 Pa.Dist. 

87. Altoona v. Enzbrenner, 7 Pa. 
Dist. 740, 21 Pa.Co. 839 [foll Morris 
v.. Hainer, 16 Pa.Co. 468]. See also 
Altoona v. Calvert, 21 Pa.Co. 362 (Act 
May 238, 1889 [Pub. L. (1889) p 320] 
art 15 § 12, providing that the lien of 
taxes in cities of the third class shall 
not be divested by a judicial sale, ex- 
eept for so much of the proceeds as 
shall be actually applied thereto, is 
not repealed by Act May 22, 1895, 
(Pub. L. (1895) p 111], providing that 
the lien of all taxes now or hereafter 
to be levied, or assessed, against any 
real estate within this commonwealth 
shall be divested by any judicial sale 
of such land). 

[a] Im Tennessee under Act [1871] 
ec 68, providing that where land is sold 
under decree it shall be the judge’s 
duty, before confirmation of the sale, 
to direct a reference to ascertain 
whether, on the day of the sale, there 
were any taxes due and unpaid which 
were a lien on the land, and, if there 
were, there shall be a decree that the 
clerk and master, or clerk, pay the 
moneys out of the first moneys collect- 
ed from the sale. Where no such or- 
der is made, the lien continues; where 
the court fails to make the order be- 
fore confirmation the purchaser may 
protect himself by applying for it be- 
fore the money passes out of the ju- 
risdiction of the court, and, if he 
omits to do so, the lien is not trans- 
ferred from the land to the fund. 
State v. Hill, 
638. 

ss. Altoona v. Enzbrenner, 7 Pa. 
Dist. 740, 21 Pa.Co. 339. ; 

89. Commonwealth v. Lowe Coal 
Co., 145 A. 916, 919, 296 Pa. 359 (con- 
struing Act June 1, 1889 [Pub. L. p 
420], § 31 p 437 [St. (1920) § 20528] 
providing that taxes imposed by the 
act shall be a lien on all real and per- 
sonal property of the corporation as- 
sessed, and that, in case of a judicial 
sale of such property, all taxes due 
the property shall be first paid out of 
the proceeds before other claims and 
liens, and § 32 [St. (1920) § 20542] 
providing that, as to a corporation 
taxed by the act, no judicial sale 
shall be valid or a distribution of the 
proceeds made until all taxes due the 
commonwealth shall have been paid). 

“Its [§ 32 of the statute] words are, 
‘nor shall any judicial sale be valid 
. . . until all taxes due the Com- 
monwealth have been fully paid’; and 
since the prime intent of the present 
provision, like all other provisions of 
the act, is to help raise revenue—not 
to regulate the validity of judicial 
sales—these words may properly be 
MEAG ie. le tes 


11 S.W. 610, 87 Tenn. 


to mean that a judicial. 


sale, until challenged by the com- 
monwealth, passes title to the pur- 
chaser, but no such sale is valid, in 
the sense of being legally effective, to 
discharge a lien for unpaid taxes due 
the commonwealth, and thus prevent 
the latter from properly enforcing its 
claim.” Commonwealth vy. Lowe Coal 
Co., supra. 

90. Commonwealth v. Keystone 
Graphite Co., 93 A. 1071, 248 Pa. 344 
(a lien for taxes on capital stock filed 
by the commonwealth a week before 
a trustee’s public foreclosure sale). 

91. Recording, registration, 
charging of tax lien: 

As prerequisite to attachment see su- 

pra § 1159. 

Duration as dependent on see supra 

§ 1209. 

92. See statutory provisions, 

93. Rosecrans v. District of Co- 
lumbia, 16 D.C. 120 (the act of con- 
gress of Febr. 6, 1879 is not limited 
to the case where the certificate is 
issued to the owner of land at the 
time he applied for a statement of his 
annual taxes). See Philadelphia v. 
Glanding, 8 Pa.Co. 367, 368 (constru- 
ing Act April 21, 1858, § 2 [Pub. L. 
p 385] and Consolidation Act of Febr. 
2, 1854 [Pub. L. p 29]: “When the 
city [Philadelphia] gives a certificate 
that there are no unpaid taxes regis- 
tered against a property, it is bound 
thereby and estopped from claiming 
the taxes, just as it is bound by the 
receipt of its collector who embezzles 
the money, or its entry of satisfac- 
tion of a claim filed in court... . 
It can make no difference whether the 
claim is lost by the neglect or mis- 
take of the search clerk. A bona fide 
purchaser, relying on the certificate 
of search, will be protected against 
any claim for taxes omitted from the 
certificate’). But see Philadelphia v. 
Anderson, 8 Pa.Co. 417 (construing 
Act Febr. 2, 1854, § 2; certificate of 
search by the receiver of taxes of 
Philadelphia does not bind the city as 
to an omission of an unpaid tax, since 
the certificate is evidence only that 


or 


the receiver of taxes found nothing 


against the property, not that there 
were no unpaid taxes against it; the 
certificate can have no higher signifi- 
eance than a receipt; the receiver of 
taxes in issuing the certificate is the 
agent of the person who has ordered 
the certificate; since he is elected 
directly by the people, the corporation 
is without control over the receiver of 
taxes, and is not bound by any of his 
acts; the reception of a fee by the 
city for the certificate cannot alter 
the relations of the parties, since the 
fee is received by operation of law; 
the purchaser of property is not com- 
pelled to take a certificate; the means 


are provided whereby he may obtain 
all the information that a certificate 
can give by examination of the reg- 
ister, and it is not equitable to make 
the city bear a loss arising from his 
own carelessness). 

$4 Jiska v. Ringgold County, 11 
N.W. 618, 57 Iowa 630 (where a pur- 
chaser of real estate is at the time 
of such purchase given a certificate 
by the county treasurer of the county 
where the lands are situated that 
there are no delinquent taxes upon 
the land, under Code § 848, providing 
for a certificate of taxes due, and 
such purchaser also causes the tax 
books to be examined and no taxes 
are delinquent as shown by such 
books, he is entitled to the protection 
of an innocent purchaser as to taxes 
for a prior year that were at the time 
delinquent, but which had not been 
carried forward as required by Code 
§ 845, and he takes such land free and 
clear of any lien for such taxes, al- 
though § 865 provides that taxes up- 
oe ree} estate shall be a perpetual 
ien). 

95. See La Const. [1879] art 176. 

96. State v. Recorder of Mort- 
gages, 35 So. 534, 111 La. 236 [foll 
Davidson v. Lindop, 36 La.Ann. 765]. 

97. See supra § 1172 et seq. 

98. See supra § 1159. 

99. Easton v. Drake, 9 Kulp (Pa.) 
320 (construing Act [1889] art 15, as 
amended by the act of May 238, 1895 
[Pub. L. p 118]). 

1. Lancaster City v. Foehl, 21 Pa. 
Dist. 858, 39 Pa.Co. 494 (under the 
act of June 4, 1801 [Pub. L. p 364], 
regulating the filing of liens for taxes 
and providing that every claim filed 
shall be docketed in a mechanics’ lien 
docket and that. the prothonotary of 
the courts of common pleas keep a lo- 
eality index, in which tax claims 
should be filed, where no such locality 
index was kept and no entry of the 
lien in question made in the mechan- 
ics’ lien docket, and the entry in the 
municipal lien docket and upon the 
judgment index was in the name of 
Albert J. Foehl, whose real name is 
J. Albert Foehl, a purchaser, without 
actual notice of the lien, takes it free 
of the lien). 

2. Feigenbaum v. City of New 
York, 249 N.Y.S. 527, 139 Misc. 863. 

3. Equities between subordinate 
lienholders see supra § 1197. 

4. Merchants’ Nat. Bank v. McWil- 
liams, 33 S.E. 860, 107 Ga. 532 [dist 
Reynolds v. Wood, 36 S.E. 5938, 111 
Ga. 854 (“in the latter [Merchants’ 
National Bank v. McWilliams, supra] 
the tax liens were in existence before 
the party owing the taxes had made 
the first conveyance of property, 
while in the former [Brooks v. Mat- 
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[§ 1209] I. Duration5—1. In General. In the ab- 
sence of a’ statutory provision as to the duration of 
the lien, it continues until the tax is paid.® 
ally, however, the continued existence and duration 
of the lien is fixed by statute,’ which, of course, 
governs and controls.’ Under some statutes, the lien 
for taxes is made perpetual until payment,°® continues 
until the taxes are wholly paid,*® until paid or le- 


ledge, 28 S.E. 119, 100 Ga. 367], as 
in the present case, the tax liens arose 
after the tax debtor had executed a 
security deed conveying one of the 
parcels of realty involved”) and foll 
Columbia Trust & Realty Co. v. Al- 
ston, 135 S.E. 431, 163 Ga. 83;. Noles 
v. Few, 117 S.E. 374, 165 Ga. 471 (real 
and personal property); Askew. v. 
Scottish American Mortg. Co., 40 S.H. 
256, 114 Ga. 300 (dist Harry L. Win- 
ter, Inc. v. First Nat. Bank, 138 S.E. 
794, 164 Ga. 364 [holding lien credi- 
tors liable for a proportion of the tax 
levied against an insolvent debtor, 
according to the valuations of the 
Separate properties securing the 
claims, although one of the lien cred- 
itors reduced his debt to judgment 
and bought in, at a sheriff's sale, the 
property covered by his lien]); Clark 
v. Monroe County Bank, 125 S.E. 603, 
33 Ga.App. 81, and crit Phoenix Mu- 
tual Life Ins. Co. v. Bank of Kestier, 
154 S.E. 247; 251,170 Ga. ' 734 (Cfoll 
Reynolds v. Wood, supra) (‘in ail 
cases where a security deed is taken 
before the tax lien attaches, the rule 
laid down in the Askew case [where 
the grantees in the security deeds 
afterwards obtained from the grantor 
relinquishments of all title or inter- 
est] would operate to impair the se- 
curity. . . . Besides, in the As- 
kew case this court did not refer to 
a provision of our statute which cre- 
ated security deeds [Civil Code of 
1910, § 8306], and which declares that 
such deeds shall be held by the courts 
of this state to be absolute convey- 
ances, with the right reserved by the 
vendor to have the property recon- 
veyed to him upon payment of the 
debt or debts to be secured, and not 
a mortgage or lien’)] (construing 
Civ. Code [1895] § 5424). 5 

5. oss and discharge of lien see 
infra §§ 1213-1221. 

6 Eschbach v. Pitts, 6 Md. 71; 
Hayden v. Foster, 18 Pick. (Mass.) 
492. 

7. See statutory provisions. 

8. State v. Bellin, 81 N.W. 763, 79 
Minn. 131. See Moody v. Sewerage 
and Water Board, 3 La.A. (Orleans) 
139 (the duration of a lien for taxes 
is determined by the statute creating 
it); Burnet v. Dean, 46 A. 532, 6U N.u. 
Eq. 9 [aff 49 A. 503, 51 A. 1023, 63 N.J. 
Eq. 253] (the length of time a lien 
on land for taxes continues is a mat- 
ter depending entirely on legislative 
enactment). 

9. See statutory provisions. See 
also St. Clair v. Jones, 108 N.E. 256, 
58 Ind.App. 280 (construing Burns 
St. Annot. [1914] § 10343); Auditor- 
Gen. v. Carpenter, 101 N.W. 1025, 138 
Mich. 669 (construing Act 153, Pub. 
Acts [1885] § 26). 

[a] In Florida Acts 1929 (Extra 
Sess.) c 14572 § i, continuing taxes 
as a lien until paid, was applied where 
foreclosure of tax certificate or deed 
is resorted to. Tax Securities Corpo- 
ration v. Borland, 137 So. 151. 

[b] In Kentucky, in construing 
the act of 1799 [St. L. 1086] relating 
to the sale of nonresident lands for 
a tax, it was said “the law secures 
to the Commonwealth an abiding and 
perpetual lien upon the land for its 
payment.” Oldham v. Jones, 5 B. 
Mon. 458, 463. 

[c] In Nebraska, in construing 
Rev. St. [1866] c 46 § 54 and Revenue 
L. [1879] § 138, it was said ‘‘under 
our revenue laws taxes assessed upon 
real estate are a lien thereon until 
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inception.'# 


paid.’ Adams v. Osgood, 60 N.W. 
869, 42 Neb. 450, 458. See Flansburg 


v. Shumway, 219 N.W. 956, 117 Neb. | 


125 (the lien of taxes regularly.lev- 
ied on real estate is, ordinarily, \per- 
petual, and can be divested only by 
payment or in some manner authoriz- 
ed by statute); Cushman v. Taylor, 
90 N.W. 207, 2 Neb. (Unoff.) 793 (con- 
struing Comp. St. [1899] c 77 art 1 § 
138, taxes upon real estate are a lien 
until they are paid). 

[d] In Wew Jersey, in construing 
Act March 25, 1863, limiting the lien 
for taxes to two years, and Act March 
27, 1874, incorporating a certain town 
and providing that a tax lien on real 
estate shall remain a lien until paid, 
it was held that the latter provision 
superseded that contained in the gen- 
eral act. Skinner vy. Christie, 29 A. 
772, 52 N.J.Eq. 720. 

[e}] In North Dakota it was said 
“our statutes have, from an early 
period, uniformly declared that the 
lien for taxes on'real estate should be 
perpetual.” Wells County v. McHen- 
ry, 74. N.W. 241, 247, 7 N.D. 246 [cit 
Pol. Code™ (187'7).-1§ 756;../Comp,. L. 
(1887) § 1612; Rey. Codes (1895) § 
1239; L. (1897) c 126 § 72]. 

10. See statutory provisions. See 
also Gorley v. Sewell, 77 Ind. $816; 
Mesker v. Koch, 76 Ind. 68 (constru- 
ing Act [1872] § 169; 1 Rev. St. [1876] 
p 114 § 170). 

See Watkins v. Couch, 120 N. 
W. 485, 142 Iowa 164. (construing 
Code Suppl. [1902] § 1389c). 

12. See Lewis v. Rothschild, 28 P. 
805, 92 Cal. 625 (construing Pol, Code 
§ 3716). , 

13. See Horner v. Board of Com’rs 
of Margate City, 101 A. 368, 90 N.J. 
Law 406 [aff 103 A. 1052, 91 N.J.Law 
695] (under the act of 1903, [Pamph. 
L. (1903) p 394;. Comp. St. p 5075], 
there is no limitation as to the lien 
of a.tax assessed on land, so far as 
the owner is concerned, against whom 
the tax was levied, at least so long as 
he retains the title). 

14. See statutory and constitution- 
al provisions. See also Real Estate 
Trust Co. of Philadelphia v. Wilming- 
ton & N. C. Electric Ry. Co., 77 A. 828, 
9 Del.Ch. 99 (construing Rev. Code pp 
125, 126 limiting the lien of state, 
county, school, and town taxes to two 
years); Rounds v. St. Johns Gas Co., 
Ltd., 10 Porto Rico Fed. 154 (con- 
struing Pol. Code § 316 and Civ. Code 
§ 1824; under the law of Porto Rico 
the lien or privilege for taxes is lim- 
ited to three years). 

[a] In Louisiana (1) under Const. 
art 186, tax liens, mortgages, and 
privileges lapse in three years from 
the 31st day of December in the year 
in which the taxes are levied. Dun- 
lap v. Whitmer, 69 So. 189, 187 La. 
792, (2) Act [1882] No. 96 § 34, fixes 
the term of prescription against tax 


mortgages and privileges at five 
years. Saloy v. Woods, 4 So. 209, 40 
La.Ann. 585. (3) “Under Acts 1877, p. 


142, No. 96, § 86, article 176 of the 
Constitution of 1879, and the legisla- 
tion subsequent thereto [vide Acts 
1880, p: 95, No. 77, § 24; Acts 1882, 
p. 130, No. 96, § 34; Acts 1886, p. 37, 
No. 26, § 1; Id. p. 145, No. 98, § 34], 
all liens and_ privileges for taxes, 
whether recorded or unrecorded, laps- 
ed at the expiration of either three 
or five years.’ State v. Recorder of 
Mortgages, 35 So. 534, 535, 111 La, 
236. See Henry v. Barker, 58 So. 138, 
130 La. 431; Buckner v. Masters, 
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gally cancelled,! until the taxes are paid or the 
property of the delinquent taxpayer is sold for the 
payment,!? or is without limitation, at least so far 
as the owner of the property assessed is concerned.*® 
Under certain statutes or constitutional provisions, 
the lien is limited to one or more years from its 
Under other statutes, the duration of 
the tax lien is conditional on the occurrence of a 


22 La.Ann, 246, 247; HMrwin’s Succes- 
sion, 16 La.Ann. 132, 133 (construing 
Acts [1855] p 512 § 43, the reénact- 
ment of the Act [1850] p 138 § 35, 
and saying “the law expressly limits 
the existence of a privilege for taxes 
to two years’). (4) After the expira- 
tion of the statutory period the taxes, 
it has been held, become a mere per- 
sonal charge or claim against the 
taxpayer. Peoples’ Homestead Assoc. 
v. Garland, 31 So. 892, 107 La. 476; 
Scholfield v. West, 10 So. 806, 44 La. 
Ann. 277; Stewart’s Succession, 6 So. 
587, 41 La.Ann. 127. See Rousset v. 
New Orleans, 35 So. 281, 110 La. 
1040 (the imprescriptibility of a city 
tax does not preclude the owner of 
the property from having the inscrip- 
tion of the privilege therefor can- 
celed from the books of the mortgage 
office, when, by terms of the consti- 
tution and the statutes, such priv- 
ilege has ceased to exist). (5) Under 
certain constitutional provisions, the 
duration of tax liens to a certain 
number of years is limited to unre- 
corded liens. Davidson v. Lindop, 36 
La.Ann. 765 [foll State v. Recorder 
of Mortgages, 35 So. 534, 111 La. 236; 
Factors’, ete., Ins. Co. v. Levi, 7 So. 
625, 42 La.Ann. 432; Saloy v.. Woods, 
supra] (construing Const. art 176). 
(6) A statute applicable to the dura- 
tion of tax privileges was held not 
applicable to the duration of a tax 
mortgage. Gowland v. New Orleans, 
28 So. 358, 52 La.Ann. 2042; Davidson 
v. Lindop, supra [both foll State v. 
Recorder of Mortgages, 34 La.Ann. 
178 (Act [1877] No. 96 §& 36, provid- 
ing that the privilege and right of 


pledge for: taxes shall not be consid- © 


ered as lasting for a longer period 
than three years, does not affect the 
mortgage by which the taxes in ques- 
tion were secured)]. (7) The statu- 
tory prescription of liens for taxes, 
under certain statutes, is subject to 
interruption by the pendency of suits 
preventing the collection of the taxes. 
State v. Recorder of Mortgages, 35 So. 
534, 535, 111 La. 236 (the pendency 
of a suit involving the validity of 
privileges for taxes interrupts the 
prescription declared by Const. art 
186). See Dunlap v. Whitmer, supra 
(in a petition of intervention, to in- 
terrupt_ prescription as to tax liens, 
under Const. art 186, it is necessary 
to serve a petition and citation on the 
tax debtor, but not necessary to cite 
his creditors). 

[b] 
in the townships of the state for two 
years, unless continued by a tax sale, 
Campion v. Raritan Tp., (Sup.) 56 A. 
704. See Johnson v. Van Horn, 45 N.J. 
Law 136 (construing act of 1879 pro- 
viding that taxes are a lien in town- 
ships for two years from the time 
when payable); Burnet v. Dean, 46 A. 
532, 60 N.J.Eq. 9 [aff 49 A. 503, 51° A. 
1028, 63 N.J.Hq. 253] (construing act 
of March 14, 1879 [Pub. L. 340], mak- 
ing lands subject to a tax for two 
years and no longer, and act of March 
17, 1882 [Pub. L. 130], extending the 
lien for nearly one year, namely, 
three years from and after the date 
of assessment); Duryee v. U. S. Cred- 
it System Co., 37 A. 155, 55 N.J.Eq. 
811 (construing Act [1888] p 119 ¢ 87, 
directing assessment of personal tan- 
gible property used in connection with 
any business, the tax to remain a lien 
on such property for one year from 
the day of assessment, as affected by 
Act May 16, 1889, § 4, changing the 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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elerk.?1 


of an innocent purchaser.?* 


day on which assessments for taxes 
should be considered made). See also 
New Jersey cases infra § 1211 note 39. 

[ec] In Pennsylvania see Philadel- 
phia v. Scott, 93 Pa. 25 [aff 12 Phila. 
450 (construing the act of March 11, 
1846 [Brightly Dig. 1086], providing 
that- all registered taxes shall cease 
to be a lien after five years from a 
certain date unless suit be brought to 
recover the same)]; Evans’ Estate, 
2 Woodw. 166 (construing the Act 
April 22, 1846 § 23, making taxes as- 
Sessed upon the property of a dece- 
dent a lien upon the property for one 
year). And see cases infra § 1210 
notes 29, 31, § 1211 note 40. 

{d] Im Wisconsin, construing L. 
[1861] c 138 § 3: . “But it is further- 
more contended . . . that the lien 
of the public for the taxes was lost 
after the lapse of five years from the 
time they ought to have been regular- 
ly assessed, under the operation of 
the proviso. . . . Wedo not so un- 
derstand the effect of that proviso. It 
is, that the particular remedy provid- 
ed by that section shall not be resort- 
ed to after the lapse of five years; 
but not that all lien or right on the 
part of the public to insist upon pay- 
ment or to enforce collection shall be 
gone.” Curtis v. Brown County, 22 
Wis. 167, 172. 

[e} In New Brunswick (1) 31 Vict. 
c 36 § 6, expressly makes taxes as- 
sessed upon real estate a special lien 
on the property for two years after 
the taxes accrued. St. John v. Mc- 
Leod, 17 N.B.. 428. (2) Under St. 
John’s Municipal Act [1902] § 130, 
imposing a charge upon property “to 
the extent of two years’ rates and as- 
sessments, and no more,” the claim 
is limited to the two years just ex- 
pired and not for a sum equivalent to 
two years of arrears. Shea v. Ryan, 
9 Newfoundl. 116. 

15. See statutory provisions. 

16. See Waterbury Sav. Bank v. 
Lawler, 46 Conn. 243 (construing Gen. 
St. [1875] p 163 § 15, providing that 
land shall be subject to a lien for 
taxes for one year and afterward un- 
til a transfer). 

[a] Foreclosure of mortgage.— 
The word “transfer,” as used in a 
statute providing for the termination 
of a tax lien on transfer of the land, 
is not to be determined ‘“‘by looking 
only at the legal and equitable rela- 
tions of mortgagor and mortgagee 
technically considered in reference to 
each other. But the true test is 
whether there has been a change of 
ownership in relation to the public 
and in contemplation of the laws rel- 
ative to taxation’; accordingly, the 
foreclosure of a mortgage, the title 
becoming absolute in the mortgagee 
by neglect of the owner of the eq- 
uity to redeem, is a transfer of the 
jand within the meaning of the stat- 
ute. Waterbury Savings Bank v. 
Lawler, 46 Conn. 2438, 245. A 

17. See Morse v. City of Revere, 


specified event,’® such as the transfer!® or record- 
ed alienation of the land on which the tax has been 
assessed,? or on the continued existence of a cer- 
tain condition,’® such as ocecupancy.?® 
tax is a lien on personal property from the time the 
tax warrant is in the collector’s hands,?° the lien 
expires on the return of the warrant to the county 
When a judgment is recovered for back 
taxes the lien of the taxes is not merged in the judg- 
ment so as to expire within the time fixed by stat- 
ute for the expiration of a judgment lien.?? 
Beneficiaries of limited duration. 
of some expression to the contrary, the limitation of 
the duration of the lien by statute extends to the 
tax debtor as well as to the mortgagee or bona fide 
purchaser;?* but, under certain statutes, the dura- 
tion of the lien is expressly limited only in the hands 
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lector.®° 


143 N.E. 621, 248 Mass. 569, 570 (con- 
struirge Gen. L. c 60 § 387, providing 
that taxes assessed on land shall be 
a lien from April 1 in the year of as- 
sessment, and the lien shall ‘‘termi- 
nate at the expiration of two years 
from October first in said year, if the 
estate has in the meantime been alien- 
ated and the instrument alienating 
the same has been recorded, other- 
wise it shall continue until a record- 
ed alienation thereof’’). 

[a] Notice of sale.—Where the 
land was alienated after notice of the 
tax sale but the alienation was duly 
registered and a certificate of title 
issued, the tax sale was invalid, al- 
though under earlier statutes [St. 
(1888) ¢ 390 § 30, as amended by St. 
(1889) c 334 § 9], if the tax remained 
unpaid, the land could be sold if it 
had not been alienated “prior to the 
giving of the notice of such sale.” 
Morse v. City of Revere, 143 N.E. 621, 
248 Mass. 569, 571 [dist Abbott v. 
Frost, 70 N.E. 478, 185 Mass. 398]. 

18. See statutory provisions. 

19. In re Ideal House Furnishers, 
18 Man. 650 (where under Winnipeg 
City Charter § 313 the city has a first 
charge on all goods in the premises 
for which the occupant has been as- 
sessed for a business tax during such 
occupancy, the lien ceases when the 
party assessed has ceased to be in 
possession of the premises where th 
goods are). 

20. See supra §§ 1173, 1174. 

21. Saup v. Morgan, 108 Ill. 326. 

22. Boyd v. Ellis, 18 S.W. 29, 107 
Mo. 394. See State v. Recorder of 
Mortgages, McG. (La.) 190 (where a 
privilege for taxes is prescribed by 
a certain number of years, the pre- 
scription does not apply to a judg- 
ment, duly recorded, for such taxes). 

23. Anspach’s Appeal, 3 A. 3878, 
TH 2 Pa 2. 

24, See Feldman v. Barshay, 158 
N.E. 47, 246 N.Y. 130 [rearg den 159 
N.E. 641, 246 N.Y. 535] (a possible 
lien for taxes, under Tax L. [Consol. 
L. c 60] §§ 182, 192, 195-197, on a cor- 
poration’s real estate in the hands of 
an otherwise innocent purchaser is 
extinguished, under § 207, as amend- 
ed by L. [1917] c 410, where taxes 
were never referred to the Attorney 
General pursuant to Tax L. §§ 203, 
207, providing that as to real estate 
in the hands of persons who are own- 
ers thereof who would be purchasers 
in good faith but for the tax or stat- 
utory penalty, all taxes and penalties 
which have become due prior to a cer- 
tain date, and have not been referred 
to the attorney general shall cease to 
be a lien on such real estate as 
against such purchasers or holders 
after ten years from the time when 
such tax or taxes became due and pay- 
able). 

25. Gowland v. New Orleans, 28 So. 
358, 52 La.Ann. 2042 [foll Reed _ v. 
Creditors, 1 So. 784, 39 La.Ann. 115 
(foll Davidson y, Lindop, 36 La.Ann. 
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Retrospective operation. A statute, limiting the 
duration of the lien, unless so specifically declared, 
has no retrospective operation;?®> and likewise a 
constitutional provision limiting the duration of the 
tax lien will be given a retrospective operation only 
to the extent and in the manner clearly intended.?* 
A statutory amendment, making taxes liens until 
paid, or otherwise satisfied or discharged, applies to 
liens existing under the statute for a limited pe- 


[§ 1210] 2. Extension of Duration—a. In Gen- 
eral. Under some statutes the lien may be extend- 
ed upon the doing of certain things before the lien 
expires,?* such as the entry of a formal lien in the 
manner and place directed by the statute,?® or filing 
of a certificate by-the selectmen or the tax col- 
Under other statutes the lien is limited to 
a certain number of years unless entered of record, 


765; State v. Recorder of Mortgages, 
34 La.Ann. 178)]; Burnet v. Dean, 46 
A. 532, 60 N.J.Eq. 9 [aff 49 A. 503, 
51 A. 1023, 638 N.J.Eq. 253]. 

Retrospective operation of statutes 
generally see Statutes §§ 690-734. 

26. State v. Recorder of Mortga- 
ges, 35 So. 534, 535, 111 La. 236 [foll 
Parham’s Succession, 25 So. 947, 26 
So. 700, 51 La.Ann. 980; State ex rel. 
Hart v. City of New Orleans, 25 So. 
951, 51 La.Ann. 912 (both construing 
Const. [1898] art 186, reproducing 
Const. [1879] art 176, except for the 
proviso, which is broadened to include 
tax mortgages as well as privileges, 
limiting their duration to three years, 
and fixing a date from which the time 
shall be computed in which they, 
“whether now or hereafter recorded,” 
are to lapse)] (‘‘this court has twice 
held that the article relied on [Const: 
art 186] is not to be so construed as 
to destroy, eo instanti, recorded priv- 
ileges for taxes which were then 
alive, even though they were more 
than three years old’’). 

Retrospective operation of consti- 
tutional provision generally see Con- 
stitutional Law §§ 80-93. 

27. Erie County v Lowenstein, 139 
N.E. 573, 235 N.Y. 458 (construing L. 
[1917] e¢ 793 § 6, amending the act 
incorporating the city of Tonawanda 
[L. (1903) c 22 § 6 tit 8 § 7]). 

28. See statutory provisions. 

29. See Dowlin v. Harley, 2 Pa.Co 
194 (construing Act June 2, 1881 
[Pub. L. 45]). See also Philadelphia 
v. Hiester, 21 A. 766, 142 Pa. 39, infra 
note 381i. 

[a] Record made by unauthorized 
officer could not continue the lien. 
Dowlin v. Harley, 2 Pa.Co. 194. 

[b] In Delaware County in Penn- 
syivania see Anspach’s Appeal, 3 A. 
378, 112. Pa. 27 (construing act of 
Feb. 3, 1824, afterward extended to 
Delaware County, as modified by the 
act of April 1, 1873); Chester v. Roan, 
8 Del.Co. 66 (construing Act April 1, 
1873" [Pub. L.. 509)" §§"1,"2, the’ Tien 
should be entered before the expira- 
tion of a year from the date of the 
levy or fixing of the rate to continue 
as a valid lien against a purchaser of 
the property). 

30. See Schuster v. Johnson, 1389 
A. 502, 503, 107 Conn. 133; Albany 
Brewing Co. v. Meriden, 48 Conn. 
243. 

[a] Method of filing held valid.— 
Writing out of certificate on books 
of town clerk. Schuster v. Johnson, 
139 A. 502, 503, 107 Conn. 133 (“This 
statute [Gen. St. § 1308] no doubt con- 
templated that the collector should 
make out or cause to be made out a 
document which he should sign and 
then file with the town clerk for rec- 
ord. No provision is, however, made 
for any disposition of such a docu- 
ment after the recording, and it could 
serve no useful purpose which might 
not equally be served by a copy of 
the record in the books of the town 
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and limited to an additional number of years, if 
recorded, unless revived and continued by writ of 
scire facias within such period and duly pyosecuted 
Under certain statutes delinquent 
taxes, to continue as liens, must be brought forward 
and entered in the tax books of each year.*? 
lien upon real estate is not extended where the stat- 
utory steps for the extension of its duration have 


to judgment.*+ 


not been strictly followed.** 


[§ 1211] b. By Proceedings To Enforce. 
absence of a statutory provision, the recovery of a 
personal judgment for taxes does not extend the 
Nor is a specific lien for taxes, which 
by statute is to last for a certain time only,*®® ex- 
tended by an execution lodged within such time;*® 
the execution merely has its own lien.** 
ever, under certain statutes making taxes a lien for 
a limited period,*® the lien is extended by proceed- 
ings prescribed for its enforcement, if commenced 
before such period elapses*® and duly proceeded in 


tax lien.?4 


to judgment.*° 


clerk. The writing out of the certifi- 
cate directly upon'the books of the 
town clerk, and its signature there 
by the tax collector was at most an 
immaterial deviation from the pro- 
cedure contemplated by the statute 
and would not invalidate the certifi- 


cate’). 

[b] Certificates held not to extend 
lien.— (1) When certificate included 
the amount assessed on both real and 
personal property. F. H. Whittlesey 
Co. v. Town of Windsor Locks, 97 A. 
316, 90 Conn. 312 (construing Gen. St. 
§ 24038). (2) Where neither the 
amount of the tax, nor data from 
which such amount could be ascer- 
tained, given. New Britain v. Mari- 
ners’ Sav. Bank, 35 A. 505, 67 Conn. 
528. 

81. See Philadelphia v. Hiester, 21 
A. 766, 142 Pa. 39 (Act May 4, 1889 
Clerbh aaa ARG 

[a] Statutes constrned.—(1) The 
tax in controversy, filed in the office 
of the prothonotary after the approv- 
al of the act of May 4, 1889 [Pub. L. 
79] and, therefore, under the provi- 
sions of the act, does not remain a 
lien upon the property against which 
it was assessed for a longer period 
than five years from the date of such 
entry, unless, within that time, re- 
vived and prosecuted to judgment. 
Verona School Dist. v. McKay, 15 Pa. 
Dist. 5381. (2) The act of May 4, 1889, 
[Pub. L. 79] expressly limiting the 
duration of tax liens to two years, 
unless entered of record, and then to 
five years from the date of such entry 
unless revived by a scire facias in 
the meanwhile, is not repealed by Act 
May 23, 1889 art 15 § 11, declaring 
that all taxes assessed upon real es- 
tate shall continue to be liens until 
paid although both enactments cannot 
stand together according to the ap- 
parent scope of their terms, the ef- 
fect of the latter statute may be lim- 
ited, as far as cities are concerned, to 
liens arising after May 23, 1889. Bar- 
clay v. Leas, 9 Pa.Co. 314. (3) As to 
taxes levied and registered under the 
act of May 23, 1874 [Pub. L. 230], § 
36 limiting the duration of the city’s 
lien to five years from the date of 
levy, even if the effect of act of May 
23, 1889 [Pub. L. 277] would be to ex- 
tend the lien, if that lien had not 
expired, still the act of May 4, 1889 
(Pub. L. 70] made the continuance de- 
pendent on its proper revival. Grubb 
v. Weaver, 19 Pa.Co. 609. 

[b] As to Alleghany County in 
Pennsylvania the act of May 4, 1889 
[Pub. L. 79] repealed the act of May 
1, 1861 [Pub. L. 450], and its supple- 
ment, the act of April 8, 1862 [Pub. L. 
327], both special acts relating to 
the county -of ‘Alleghany, at least in 
so far as the perpetuity of liens is 
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[§ 1212] ¢. Specific Subsequent Statutory Exten- 
sion or Revival. 
to a certain number of years may be extended by a 
subsequent statute;*! but a statute extending the 
duration of a lien will not be applied to taxes pre- 
viously assessed unless such intent is manifest.*? 
Where no right of a third person has intervened, the 
legislature may revive against the original owners 


The duration of tax liens limited 


the lien for taxes which has expired by its own lim- 


In the | itation.* 


How- 


[§ 1213] J. Loss or Discharge of Lien—1. In Gen- 
eral. Generally speaking, a lien for taxes regularly 
levied on land ean be discharged or extinguished only 
by payment** or in some manner recognized or au- 
thorized by statute.*® 
lien can be extinguished only by payment or sale 
of the property.*® 
lien is not definitely ascertainable because of the 
destruction of records has been held not to de- 
stroy the lien.*? 


Under some statutes, a tax 


The fact that the amount of the 


A lien on a limited estate subject 


to termination is lost by such termination.*® 


concerned. Andresak, 13 
Pa.Dist. 316. 

Scire facias prosecuted to judgment 
See infra § 1211. 

32. See Jiska v. Ringgold Co., 11 
N.W. 618, 57 Iowa 630; Cummings v. 
Easton, 46 Iowa 183 (both construing 
Code §§ 845. 865). But see Hayes v. 
Kemp, 222 N.W. 392, 207 Iowa 53 [foll 
Watkins v. Couch, 120 N.W. 485, 142 
Iowa 164 (construing Code Suppl. 
[1902] § 1389c and holding that de- 
linquent personal property taxes, once 
properly entered on the delinquent 
tax list, under Code [1927] §§ 7190- 
7192, are not required to be carried 
forward on the delinquent list each 
year to the current year’s tax to con- 
stitute a lien upon the real estate 
owned by the person against whom 
such taxes were assessed) ]. 

33. New Britain v. Mariners’ Sav. 
Bank, 35 A. 505, 67 Conn. 528. 

34. Kentucky Cent. R. Co. v. Com., 
17 S.W. 196, 92 Ky. 64, 13 Ky.L. 484. 


Hamill v. 


35. See supra § 1209. 
36. State v. Guerry, 49 S.C.L. 353. 
37. State v. Guerry, supra. 


Execution lien see Executions §§ 
334-381. 

38. See supra § 1209. 

39. Johnson v. Van Horn, 45 N.J. 
Law 136 (act of 1879 [Pamph. L. p 
340]); In re Shawmut Finishing Co., 
197 F. 230 (construing Gen. L. R. I. 
[1909] c 60 §§ 3, 11-13). See also 
Campion v. Raritan Township, (N. 
J.) 56 A. 704. 

[a] Seasonable commencement of 
proceedings.—Under a statute, pro- 
viding that the lien on real estate, if 
aliened, expires within a certain time 
from the assessment of the tax, un- 
less proceedings are commenced with- 
in that time to enforce the lien, an 
entry in a public record, known as 
the “tax levy book,” is a sufficient 
ii ieee eee oF such proceedings. 
n re awmu inishing Co., 197 F. 
230 (Rhode Island). ; 

40. Philadelphia v. Kates, 24 A. 
673, 674, 150 Pa. 30 [foll Philadelphia 
v. Hiester, 21 A. 766, 142 Pa. 39] 
(where, construing act of Febr. 3, 
1824, act of April 16, 1845, act of 
March 11, 1846, and act of April 21, 
1858, it was held that the provision 
of the act of 1846 that the lien should 
cease unless suit was brought within 
five years was not repealed by impli- 
cation by the act of 1858). : 

[a] Filing of claim for a tax is 
not the bringing of a suit within the 
came 4p Dae eee v. Hiester, 21 

5 : a. construin 
March 11, 1846). = sy 

[b] Scire facias.—Philadelphia v. 
Scott, 93 Pa. 25 [aff 12 Phila. 450] 
(construing act of April 16, 1845 [Pub. 
L. 489] and act of March 11, 1846 
(Pub. L. 114]). 


[c] Judgment on lien partly ex- 
pired.— Although the rule is that reg- 
istered taxes lose their lien after the 
expiration of five years from the first 
of January of the year following that 
for which they become due, unless 
suit be brought to recover the same 
and be duly proceeded in to judgment, 
where the judgment entered included 
taxes for one year as to which the 
lien upon which the scire facias had 
been issued (upon which the judg- 
ment had been entered) had expired 
the court will not strike off part of 
an indivisible judgment, nor open the 
judgment, where there is no ground 
for equitable intervention; “that may 
be fatal to the lien itself which, after 
the reduction of the lien to judgment, 
may not be fatal.to the judgment.” 
Philadelphia v. Browning, 13 Pa.Su- 
per. 164, 167. But see Philadelphia 
v. Reeder, 30 Pa.Co. 375, 138 Pa.Dist. 
614 (where, under the act of March 
11, 1846 [Pub. L. 114], the lien for 
taxes had expired by statutory limi- 
tation, judgment entered on a scire 
facias, issued thereon, for want of 
an appearance, is ineffective to con- 
tinue the lien of the taxes as against 
the purchaser at a judicial sale, -al- 
though such judgment might have 
bound the owner whose title was tak- 
en, aS a personal obligation). 

41. Dunlop v. Minor, 26 La.Ann. 
117 (construing the act of 1865 § 32 
as extended by the act of 1868). See 
also supra § 1209 note 14 [b] and text 
and note 27. 

42. Wilder v. Lucas, 19 Hawaii 350. 

43. In re Report of Com’rs of Ad- 
justment of Elizabeth, 10 A. 363, 49 
N.J.Liaw 488. : 

F Payment or tender as discharg- 
ng: 

Generally see infra § 1224 et seq. 
Right to lien on payment by ‘third 

party see infra § 1228. 

45. Flansburg v. Shumway, 219 N. 
W. 956, 117 Neb. 125. 

Cross references: 

Assumption of obligation to pay see 
infra § 1217. ‘ 

Merger of title see infra § 1215. 

Nonfeasance or misfeasance of ‘tax 
official see infra § 1218. 

Release see infra § 1253. 

Repeal of tax statute see infra § 1221. 

Transfer of property to: 
Political subdivision see infra § 


Private person See infra § 1216. 
aA Phy or abandonment see infra § 
Duration see supra § 1209. 
46. Rice v. Rock, 144 P. 786, 26 Ida- 
Oty (construing Rev. Codes § 
47. Bailey v. Folsom, 93 So. 479, 
207 Ala, 329. 
48. Commonwealth vy. J. B. Jellico. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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Change of county lines, after land has been as- 
sessed for taxes, will not extinguish the lien.*9 

Removal of property. The lien on a vessel for 
state and county taxes is not lost by removal of the 
vessel from the county to another place within the 
Jurisdiction of the court in which the vessel was 
libeled and sold.5° 

Want of procedure to enforce lien. That there 
was a time during the existence of a tax lien when 
no procedure was provided for its enforcement did 
not extinguish the len.®1 

[§ 1214] 2. Sale of Property for Taxes.°? A valid 
sale of land for taxes discharges the lien,5* pro- 
vided, under some statutes, the proceeds of the sale 
are sufficient to pay the taxes covered by the lien,®+ 
and not, under some statutes, if not sufficient to pay 
such taxes.°> However, if the sale is void, the lien 
is not discharged.5¢ 

[§ 1215] 3. Merger in Title—a. Transfer to State. 
A tax lien is merged in the ownership in fee of the 
land when the state becomes the owner®’ by es- 
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cheat,®* by a taking under eminent domain,®*® or 
purchase at a tax sale.6° Likewise, where the tax 
lien has not become a vested right in the hands of 
a third party, when the legal title is acquired by 
the state on foreclosure of a mortgage held by it 
as security for money loaned, the lien for taxes is 
merged in the title.6t However, it has been held 
that if property is acquired by the state for other 
than strictly governmental purposes, the tax lien 
persists, although its enforcement may be suspend- 
ed.62 Under a statute providing that any lier 
against land in question shall remain unimpaired by 
repurchase after forfeiture to the state, the lien 
for taxes is not defeated by forfeiture and resale.®* 

Transfer to political subdivision. Where land is 
taken under eminent domain by'a municipality or 
a like entity,®* a lien for taxes is extinguished; nor, 
in the absence of'a statutory provision to that ef- 
fect, will the lien attach to the right to compensa- 
tion which is substituted for the land.6° Where, 
prior to the time of transfer to a municipality, in 


Coal Co., 12 S.W.(2d) 698, 227 Ky. 
273 (construing St. § 4021, providing 
for a lien on the property assessed, 
and § 4039, requiring the lessee of 
coal, oil, or gas privileges to list 
his property under the lease for tax- 
ation, upon the lessor’s cancellation 
of the lease of coal lands, pursuant 
to its terms on lessee’s bankruptcy, 
the commonwealth does not have a 
lien against the lands for taxes as- 
sessed against the lessee). 

49. Moss v. Shear, 25 Cal, 38, 85 
Am.D. 94. E 

50. Colonna’s Shipyard vy. Rowe, 14 
F.(2d) 267. 

51. Auditor-Gen. v. Carpenter, 101 
N.W. 1025, 138 Mich. 669. 

52. Lien of purchaser of invalid 
oe for reimbursement see infra 

Transfer of property by judicial or 
execution sale see supra § 1206. 

Title acquired by purchaser at tax 
sale as free from liens for other taxes 
see infra §§ 1837-1839. 

53. Williston Const. Co. v. Hughes, 
162 N.E. 237, 87 Ind.App. 570. 

54. O’Connell v. Sanford, 99 N.E. 
885, 256 Ill. 62, 65. See Philadelphia 
v. Powers, 63 A. 602, 214 Pa. 247 (un- 
der Act Febr. 3, 1824 [Pub. L. p 18] 
and Act March 11, 1846 [Pub. L. p 
114] taxes in Philadelphia are dis- 
charged by a Sheriff's sale if the pro- 
ceeds of the sale are sufficient to pay 
them). C 

[a] Sale of part of tract.—Al- 
though taxes are a lien on the entire 
property on which they are assessed, 
a sale of any portion of the land suf- 
ficient to discharge the taxes dis- 
charges the entire property from the 
lien. Philadelphia v. McGonigle, 4 
Phila. (Pa.) 361. 

[b] Sale of different interests.— 
Although a sale for taxes of the es- 
tate of the remainderman realizes 
enough to pay the back taxes, the life 
estate, primarily liable, is not  re- 
leased from the lien. Philadelphia v. 
Hepburn, 13 Phila. (Pa.) 98. 

55. See cases infra this note. 

[a] In Indiana, construing Rey. 
St. [1881] §§ 6446, 6447, providing 
that all taxes shall be a perpetual 
lien until paid, and shall not be af- 
fected by sale or transfer, and that 
all property shall be liable for the 
payment of all taxes, charged to the 
owner, no partial payment to release 
any part of the property, and Elliott 
Suppl. § 2147, providing that lands re- 
maining unsold for three years shall 
be certified to the prosecuting attor- 
ney, who shall sue, in the name of the 
state, the owner and all persons ap- 
pearing to have an interest in the 
land, to obtain a judgment on the lien 
for such delinquent taxes, it was held 
that the lien for taxes is not merged 
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in such judgment so as to prevent the 
enforcement of such lien in the or- 
dinary manner for any balance of 
Such taxes unpaid by the proceeds of 
the sheriff’s sale against the same 
land for unpaid taxes, when subse- 
quently acquired by the tax debtor 
from the purchaser at the sheriff's 
sale. City Safe Deposit, etc., Co. v. 
Omaha, 112 N.W. 598, 79 Neb. 446, 
449, 21 L.R.A.N.S. 72. 

{b] In Nebraska, where a mortga- 
gee caused the mortgaged premises 
to be purchased at a tax sale, but, 
before judgment on his action to fore- 
close the mortgage, the city took the 
premises under its power of eminent 
domain, the judgment of appraisal 
providing that the property was sub- 
ject to all taxes. against it, such 
judgment segregating the mortgage 
debt from the claim for taxes, and 
the city estopped from denying the 
validity of the lien deducted from the 
appraisement, the court said: ‘The 
sale of property to a tax purchaser 
does not divest the lien. It merely 
transfers it to the tax purchaser.” 
Beard v. Allen, 39 N.E. 665, 40 N.H. 
654, 141 Ind. 243. 

56. Ark.—Texarkana Water Co. y. 
State, 35 S.W. 788, 62 Ark. 188. 

Dy ses Oey y. Drought, 24 Kan. 

4, 

Ky.—Board of Drainage Comrs. of 
McCracken County v. Alexander, 3 
S.W.(2d) 22, 235 Ky. 689. 3 

Mich.—Auditor-Gen. v. Newman, 97 
N.W. 703, 135 Mich. 288. 

Or.—Getchell v. Walker, 278 P. 93, 
129 Or. 602. 


See also Phelan v. San Francisco, | 


52 RP. 38, 39, 120, Cal. 1 (the lien of 
the tax did not cease “by reason of 
any defect in the proceedings for a 
sale of the land to enforce its collec- 
tion’); Pimm v. Waldron, 244 P. 37%, 
118 Ok). 5 (construing L. [1923] c 158 
§ 5, amending Comp. St. [1921] § 9745, 
resale invalid). 

Lienholder as purchaser at invalid 
sale see infra § 1215 text and note 
72. 

57. State v. Locke, 219 P. 790, 29 
N.M. 148, 30 A.L.R. 407. See also 
cases infra notes 58-60. 

58. Reid v. State, 74 Ind. 252. 

59. See Richardson y. Boston, 20 
N.E. 166, 167, 148 Mass. 508. 

60. Bradford v. Lafargue, 30 La. 
Ann. 432. See Varion v. Howcott, 5 
La.A. (Orleans) 105, 107 [quot Citi- 
zens’ Bank v. Marr, 45 So. 115, 118, 120 
La. 236] (‘whatever may have been 
the intent as to the ultimate purpose 
of the State in taking the legal title, 
the fact had as its legal result the 
doing away of any proceedings to en- 
force payment of the taxes thereon by 
sales. The taxes quoad the state 
were extinguished as to the owner 


under the circumstances, but not by 
and through prescription’). See also 
Gould v. Day, 94 U.S. 405, 24 L.Ed. 
232 (where the owner of land, after 
it has been sold for taxes and bid in 
by the state, before the sale becomes 
absolute, purchases the bids of the 
state the tax lien is extinguished). 

Purchase by state and resale gener- 
ally see infra §§ 1669-1679. 

61. State v. Maricopa County, 
(Ariz.) 300 P. 175. 

[a]. Beal test, in the absence of a 
specific expression in the constitu- 
tion or an act of thé legislature gov- 
erning the situation, where only the 
rights of the public are concerned, 
as where the contest is ‘simply 
~ « . between the right hand of the 
State, in its capacity as holder of 
the legal title through a foreclosure 
sale, and its left hand, in its capacity 
as tax gatherer, both on its own be- 
half and that of its subordinate agen- 
cies,” is one of public policy. State 
ear COn County, (Ariz.) 300 P. 


62. State v. Burleigh County, 212 
N.W. 217, 55 N.D. 1 (where the state 
has loaned money on land in private 
ownership, taking a mortgage to se- 
cure the loan, on foreclosure of such 
mortgage, the tax lien is not merged 
in the title). 

63. Gerlach Mercantile Co. v. State, 
(Tex.Civ.App.) 10 S.W.(2d) 1035 (con- 
struing Acts [1925] c 94 § 4, where 
school lands purchased from the state 
and subsequently forfeited [Rev. St. 
(1925) §§ 5326, 5328] were resold). 

64. Collector of Taxes of City of 
Boston v. Revere Bldg., (Mass.) 177 
N.E. 577. See Gasaway v. Seattle, 
100 P. 991, 994, 52 Wash. 444, 21 L. 
R.A.N.S. 68 [dist Puyallup v. Lakin, 
88 BP. 578, 45 Wash. 368] (under L. 
[1893] ec 84 p 189, governing condem- 
nation suits by cities of the first 
class and Const. art 7 § 2, providing 
that the property of municipal cor- 
porations Shall be exempt from taxa- 
tion, land taken for a _ strictly, as 
distinguished from a quasi, public, 
use, is discharged pro tanto from the 
tax lien; ‘in Puyallup v. Lakin the 
property was purchased under a con- 
tract. The law of eminent domain 
and the special statute upon which 
this case rests were not under con- 
sideration. The city had the right of 
contract, and, in the absence of any 
law exempting it from the burdens 
of its trade, it was bound. to meet 
them. The difference between that 
case and this is that the one rests in 
simple contract, and the other is 
sustained by the sovereign power of 
the state’’). 

65. Collector of Taxes of City of 
Boston y. Revere Bldg., (Mass.) 177 
N.E. 577. 
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the exercise of its right of eminent domain, taxes, 
as between grantor and grantee, have attached as a 
lien to the land, although the lien is not enforce- 
able against the land itself, it is impressed on the 
money paid into court by the condemning corpora- 
tion.** Likewise, if property is subject to a tax 
lien, when purchased by a municipality for public 
use, the municipality takes the property free of the 
lien,*? or free of any proceeding to enforce the lien,®® 
but there is authority to the contrary.®® Under a 
statute declaring taxes on land a perpetual lien,’° 
the lien of a county for taxes is not extinguished by 
the county bidding in the land at a sale for such 
taxes but continues until the taxes are in fact re- 
ceived.71 If the sale at which the lienholder is the 
purchaser is invalid, the original lien remains in 
foree.*? 

[§ 1216] b. Transfer to Private Person. Where 
a legal title acquired by virtue of a sheriff’s deed 
and a tax lien title to the same land acquired by 
virtue of a purchase at a delinquent tax sale are 
in the same person, the lien will be extinguished and 
merged in the deed,?* unless there is some equitable 
purpose to be served in keeping the tax lien unex- 
tinguished;*4 it will not be kept unextinguished 
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the owner of land conveys it to one holding a tax 
certificate for, or an invalid tax deed merely giving 
the holder a lien on, the premises, the tax lien will 
be extinguished only if such is the intent of the 
parties.7° Where a mortgage is subject to the len 
of a tax, payment of such mortgage by the mortgagor 
will not operate as a discharge but as an equitable 
assignment, carrying with it the incumbrance of 
the lien for taxes.77 Likewise, on the foreclosure 
of a mortgage so that the property becomes the prop- 
erty of the mortgagee, the satisfaction of such mort- 
gage does not, by merger, discharge the lien on the 
mortgagee’s interest in the premises.78 If extin- 
guished, the title in which the inferior interest has 
merged is subject to other tax liens that would have 
been valid if the rightful owner had not parted with 
his title.7° 

[§ 1217] 4. Assumption of Obligation To Pay 
Taxes. The assumption by the holder of a tax lien 
against certain property of the obligation to pay 
such taxes has been held to extinguish the lien.®° 

[§ 1218] 5. Nonperformance or Misfeasance of 
Tax Officials.*. In the absence of any law express- 
ly limiting the time in which steps prescribed by 
statute to perfect or enforce a lien may be taken, 


it Act. | , 


to the injury of one who has a right to have it ex- 
However, it has been held that where 


tinguished.7° 


66. Port of Seattle v. Yesler Es- 
tate, 145 P. 209, 88 Wash. 166 (con- 
struing Remington & B. Code § 9235) 

67. City of Laurel v. Weems, 56 
So. 451, 100 Miss. 335 (under Code 
[1906] § 4251 par “‘c,”’ exempting from 
taxation all the property of munici- 
pal corporations, purchase by a city 
freed the land purchased from the 
lien of unpaid taxes that had attached 
while the property was the subject 
of private ownership). 

68. City of Portland v. Multnomah 
County, 296 P. 48, 135 Or. 469. See 
Foster v. City of Duluth, 140 N.W. 
129, 131, 182, 120 Minn. 484, 48 L.R.A. 
N.S. 707 [expl Gasaway v. Seattle, 
100 P. 991, 52 Wash. 444, 21 L.R.A. 
N.S. 68, and crit Puyallup v. Lakin, 
88 P. 578, 45 Wash. 368] (“it by no 
means follows . . . that, because 
there was a valid lien, the proceedings 
to enforce that lien were valid. Nor 
is it important here what becomes 
of the lien. We need not consider 
whether it still exists aS an unen- 
forceable lien . . . or whether the 
lien is merged in the fee title. All 
. . . that we do decide, is that all 
proceedings to assess the land for 
taxes, taken after it became public 
property, and all proceedings in at- 
tempting to enforce and collect the 
tax, were void. . . . It appears 
to us that the Puyallup case was not 
correctly decided, and that this was 
appreciated by the court in the Gasa- 
way case, which is apparently in 
sharp conflict with the former deci- 
sion. The decision in the latter case 
does not rest upon any statute of 
Washington which frees public prop- 
erty from a lien for taxes which at- 
tached before the property became 
public, but upon the broad principle 
that ‘no person or municipality can 
acquire, aS against the state, a vest- 
ed right to taxes, or the right to in- 
sist upon the collection of taxes when 
levied’ ’’). 

69. Puyallup v. Lakin, 88 P. 578, 
579, 45 Wash. 368 [foll Puget Sound 
Power & Light Co. v. City of Seattle, 
201 P. 449, 207 P. 689, 117 Wash. 351 
(error dism and motion gr 43 S.Ct. 
359, 363, 261 U.S. 607, 626, 67 L.Ed. 
$24, 833, and aff 44 S.Ct. 261, 264 U.S. 
22, 68 L.Ed. 541)] (‘the collection of 
the tax might be an idle thing, if all 
the assessment that was due on the 
property would go to the municipali- 


the general rule 
delay or failure 


ty; but such is not the case. A por- 
tion of the money is due to the state, 
a portion to the county, and a portion 
to the school district, and such in- 
corporations are entitled to their 
share of the money due’’). 

[a] Purchase by municipality as 
subject to county tax lien.—Where 
counties are authorized to levy taxes 
for certain purposes, the bare acquisi- 
tion by a municipality of premises on 
which the tax levy has attached does 
not carry with it any interest or es- 
tate in the lien created for county 
purposes; ‘there was, therefore, no 
vesting of any lesser estate, held in 
the same right or otherwise, through 
which a merger could be said to re- 
sult.” City of Santa Monica v. Los 
Angeles County, 115 P. 945, 946, 15 
Cal.App. 710. 

70. ~See supra § 1209. 

71. Rochford vy. Fleming, 71 N.W. 
317, 10 S.D.. 24. 

72. Board of Drainage Com’rs of 
McCracken County y. Alexander, 32 
S.W.(2d) 22, 235 Ky. 689. 

73. Scott v. Federal Land Bank of 
Louisville, Ky., (Ind.) 175 N.E. 16 (al- 
though the tax deed is made to the 
purchaser’s wife). 

74. Scott v. Federal Land Bank of 
Louisville, Ky., supra. 

75. Scott vy. Federal Land Bank of 
Louisville, Ky., supra. 

76. Gilman v. Stock Exch. Bank, 
67 PB. 551, 64 Kan. 87 (a mortgagee of 
land cannot defend against the lien 
of a tax certificate holder on the 
ground that a gift to the latter of a 
quitclaim deed from the owner of the 
land merged the tax lien in the land 
title, without evidence showing an in- 
tent to produce the merger). 

77. Dekum y. Multnomah County, 
63 P. 496, 38 Or. 253 (under Mortgage 
Tax L. [L. (1882) p 64, and L. (1891) 
p 136]). 

78. Alliance Trust Co. v. Multno- 
mah, County, 63 P. 498, 38 Or. 433. 

79. African M. E. Church v. Hew- 
itt, 14 P. 540, 37 Kan. 107. 

80. See Littie v. Edwards, 55 N.W. 
43, 84 Wis. 649 (where a tax deed to 
premises while they are in the pos- 
session of a life tenant, the widow 
of the former owner, and before her 
right of redemption expires, gives the 
grantee no title as against her, and 
where such grantee, after procuring 
such tax deed, takes a conveyance by 


is that the lien is not lost by mere 


of officers to take such ‘steps,’* or 


warranty. deed from the widow, such 
deed operates as a redemption from 
the tax sale, since it conveys simply 
the widow’s life estate and imposes 
on the grantee, as against the heirs 
at law, her duty of paying the taxes). 
81. Cross references: 
Laches and limitation of, actions to 
enforce lien against: 
eee property see infra §§ 1393, 


Real property see infra § 1556. 
Omission from certificate or records 

see supra § 1207. 

82. Kan.—Witschy v. Seaman, 112 
P. 739, 83 Kan. 634. 

Mich.—Auditor-Gen. v. Carpenter, 
101 N.W. 1025, 1388 Mich. 669; Audi- 
tor-Gen. v. Lake George, etc., R. Co., 
46 N.W. 730, 82 Mich. 426. 

Mo.—State vy. Hurt, 20 S.W. 879, 113 


Mo. 90. 
Osgood, 60 N.W. 


Neb.—Adams v. 
869, 42 Neb. 450. 

Pa.—In re Goodwin Gas Stove, ete., 
Co.’s Estate, 31 A. 91, 166 Pa. 296. 

S.D.—Iowa Land Co. v. Douglas 
County, 67 N.W. 52; 8 S.D. 491. 

Tenn. Swan vy. Knoxville, 11 
Humphr. 130. 

Tex.—San Antonio v. Raley, (Civ. 
App.) 32 S.W. 180. 

[a] Mlustrations.—(1) Delay in 
selling land for tax on personalty. 
Iowa Land Co. v. Douglas County, 67 
N.W. 52, 8 S.D. 491. (2) Failure, in 
making up tax list, to prepare state- 
ment of land on which taxes are de- 
linquent. State v. Missouri Pac. R. 
Co., 105 N.W. 983, 75 Neb. 4. (3) 
Failure of an assessor to carry the 
description of the lands assessed in- 
to the rolls delivered to the collector. 
San Antonio v. Raley, (Tex.Civ.App.) 
32 S.W. 180 (although it precludes the 
latter, after the taxes have become 
delinquent, from levying and making 
a valid sale by virtue of the rolls), 
(4) Failure of collector to return a 
delinquent list promptly. State v. 
Hurt, 20 S.W. 879, 113 Mo. 90. (5) 
Failure of county court to correct and 
authenticate a delinquent list. State 
v. Hutchinson, 22 S.W. 785, 116 Mo. 
399; State v. Hurt, supra. (6) Fail- 
ure to file a certified copy of the lien. 
In re Goodwin Gas Stove, etc., Co.’s 
Estate, 31 A. 91, 166 Pa. 296 [aff 35 
Wkly.N.C. 284] (the lien of the 
commonwealth for taxes due and un- 
paid on real estate, given by the act 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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by the failure to take other steps to collect the tax 


for which the lien is imposed,*? as by the failure 


to collect the tax out of property remaining in the 
possession of the tax debtor,8+ or, where a tax is 
a lien on land, by failure to collect the tax out of 
personal property available for its satisfaction.’® 
Under a statute making it the duty of collectors to 
furnish taxpayers living out of the county with a 
statement of the taxes against any tract of land on 


demand, and of the county clerk to place in a “back- 


tax book” a correct list of lands on which back taxes 
are due, and providing that when any suit is com- 
mencea against any tract of land on said book the 
collector should note that fact therein, it was held 
that where such entries are not made and where a 
nonresident owner calls on a collector for a state- 
ment of the taxes on certain land, and pays the 
amount claimed by the latter to be due, the lien on 
such land is discharged for any amount of tax which 
the collector may have failed to demand.8* When 
taxes on real property are merely delinquent and 
no judgment has been obtained against such prop- 
erty, nor sale made, payment of the amount certi- 


of June 7, 1879, and the act of June)ed under the act of Febr. 38, 1824, on 
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fied by the county auditor to be due and delinquent 
will not-have the effect of discharging the land from 
all taxes, in case of a failure, through a mistake 
of the auditor, to pay all that is actually due.§? 

[§ 1219] 6. Unauthorized Release.2? An unau- 
thorized release will not discharge a tax lien.8® A 
statute depriving the state of a constitutional lien 
for taxes on real estate is invalid.®° 

[§ 1220] 7. Waiver and Abandonment.°1 The 
recovery of a personal judgment for taxes on land 
against the owner will not extinguish the tax lien;?? 
nor will a tax lien on personal property be extin-: 
guished by the recovery of a personal judgment for 
the amount of the taxes.°* However, an arrange- 
ment with the tax debtor incompatible with the re- 
tention of the tax lien may operate as a waiver of 
it.°* It has been held that nothing short of clear 
and convincing proof of waiver or agreement of 
waiver will warrant the court in pronouncing as 
nonexistent a lien which the legislature has express- 
ly created.®> Under certain circumstances the lien 
of a tax may be considered as having been aban- 
doned.°® 


suspended; but the effect of a judg- 


1, 1889, is not lost, against the delin- 
quent taxpayer, and his general cred- 
itors not secured by any lien on the 
land, by the failure of the auditor 
general to transmit to the proper 
county a certified copy of the lien, as 
required by the act of April 14, 1827 
[Purdon Dig. p 1386]). (7) Failure 
to issue a warrant promptly. Witschy 
v. Seaman, 112 P. 739, 83 Kan. 634 
(under Gen. St. [1909] § 9236, provid- 
ing that where a stock of merchan- 
dise is sold and transferred in bulk 
by the owner, after it has been as- 
sessed but before the taxes thereon 
are paid, without retaining sufficient 
to pay the taxes, there is a lien on 
the stock). (8) Omission of the tax- 
es in question from a petition to fore- 
close. Auditor-Gen. vy. Carpenter, 101 
N.W. 1025, 138 Mich. 669. 

Cross references: 

Failure to file: ; ae 

Certified copy as affecting priority 

see supra § 1196. | 

Lien as affecting existence see su- 

pra §§ 1159, 1210. : 
Omission of taxes due as rendering 

sale invalid see infra § 1530. 

83. Duryee v. U. S. Credit System 
Co., 37 A. 155, 55 N.J.Eq. 311 (the 
lien on personal property for a tax 
assessed against it is not lost by fail- 
ure to take steps necessary to make 
the tax a lien on lands of the prop- 
erty owner). See also infra text and 
notes 84, 85. 

84. Mesker v. Koch, 76 Ind. 68. 

85. Anspach’s Appeal, 3 A. 378, 112 
Pa. 27 [foll Dowlin v. Harley, 2 Pa. 
Coe: 94). See Iowa Land Co. v. 
Douglas County, 67 N.W. 52, 8 S.D. 
491 (Comp. L. § 1616, requiring the 
treasurer to file a return of his in- 
ability to make the personal taxes out 
of the personal property, and provid- 
ing that on such return he shall be 
released from liability for further 
failure to collect such taxes, and § 
1617, rendering him liable for the tax 
on failure to make the return, as in 
force prior to 1891, do not require 
such return as a condition to the 
right of the treasurer to sell land for 
payment of personal taxes). : 

a] Failure to distrain.—Where it 
is the statutory duty of a certain offi- 
cer to collect delinquent real estate 
taxes by seizure and sale of the own- 
er’s chattels, the failure to discharge 
such duty by distraining the person- 
alty of a life tenant did not divest the 
lien of the taxes from the reversion- 
er’s interest in the land. Spiech v. 
Tierney, 76 N.W. 1090, 56 Neb. 514. 

{b] Relinquishment of a distress 
made by a collector for taxes, assess- 


the goods of a tenant lying on the 
premises charged with the tax does 
not release the lien of the tax. Park- 
er’s Appeal, 8 Watts & S. (Pa.) 449. 

6 Harness vy. Cravens, 28 S.W. 
971, 126 Mo. 233 (construing Rev. St. 
[1889] §§ 7606, 7679, 7681). 


87. Croswell v. Benton, 55 N.W. 
1125, 1126, 54 Minn. 264. 

88. Kslease of tax generally see 
infra § 1253. 


89. See cases infra this note. See 
also Opinion of Atty.-Gen., 9 Pa.Dist. 
&Co. 7 (the auditor-general or state 
treasurer has no power, under the 
statutes of the commonwealth or its 
constitution, to release portions of 
land from the lien of taxes duly set- 
tled, even though the taxpayer may 
have large holdings amply sufficient 
to protect the state). 

[a] Release by county commis- 
sioners.—Where taxes have become a 
lien on property taxed, county com- 
missioners cannot release the proper- 
ty from the lien. Yellowstone Pack- 
ing & Provision Co. v. Hays, 268 P. 
555, 88 Mont. 1; State v. Central Pa- 
cific R. Co., 9 Nev. 79; Iowa Land Co. 
v. Douglas County, 67 N.W. 52, 8 S.D. 
491. 

90. Board of Com’rs of Woods 
County v. State, 257 P. 778, 125 Okl. 
287, 538 A.L.R. 1128 (construing Const. 
art 10 § 5, providing that the power 
of taxation shall never be surren- 


dered, suspended, or contracted 
away). 
91. Second sale for other taxes see 


infra § 1674. 

92. People v. Stahl, 101 Ill. 346. 

93. Boyce v. Stevens, 49 N.W. 577, 
86 Mich. 549, 

94 Sturgeon Falls v. Imperial 
Land Co., 31 Ont.L. 62, 7 Dom.L.R. 
352, 6 Ont. W.N. 46. 9 

[a] Tlustration.—A municipality, 
by taking promissory notes and re- 
covering judgments on two of them 
has waived its statutory lien, where 
‘Gt is impossible to distinguish the 
specific lands or lots or the taxes re- 
lating thereto which entered into the 
amount of any one of these notes.” 
Sturgeon Falls v. Imperial Land Co., 
31 Ont.L. 62, 71, 7 Dom.L.R. 352, 6 Ont. 
W.N. 46 (“by taking the notes and ob- 
taining judgment . . . the plaintiffs 
have elected to proceed under sec. 90 
[Assessment Act of 1904 (4 Edw. VII c 
23)] and treat the taxes as a debt. If 
the notes had been given and received 
as covering specific taxes upon spe- 
cific lots, it may be that the lien 
would still exist, notwithstanding the 
taking of notes, and would be only 


ment for part of the debt, leaving the 
rest indistinguishable as to definite 
taxes or lots, is so to alter the situ- 
ation as to put it beyond the power 
of the plaintiffs to realize in any oth- 
er way than the one selected by 
them’’). 

95. Central Union Trust Co. of 

New York v. Willat Film Corporation, 
133 A. 780, 99 N.J.Eq. 748. 
_ {a] Thus (1) waiver will not be 
inferred from the acceptance of notes 
or other securities for taxes in the ab- 
sence of clear and convincing proof 
that by such acceptance the holder of 
the tax lien agreed to give up the lien. 
Central Union Trust Co. of New York 
v. Willat Film Corporation, 133 A. 780, 
99 N.J.Eq. 748. (2) Where tax bills 
are marked by the collector “Paid by 
check and notes,” in the absence of 
an agreement to the contrary, they 
will be considered as conditional re- 
ceipts and will not abrogate a tax 
lien, unless they are paid. Central 
Union Trust Co. of New York v. Wil- 
lat Film Corporation, supra, 

96. Bradley v. Hintrager, 16 N.W. 
204, 205, 61 Iowa 337 (“Why this tax 
was abandoned does not appear, It 
may have been because the lot was 
outlying property, and it was very 
questionable whether it was subject 
to the city taxation at that early day 
[1857]. . . . It appears that one 
Guthrie prepared a history of delin- 
quent taxes in the form of a book. 
In March, 1871, the city purchased 
this book from Guthrie for the sum 
of $400, ‘and the city council passed 
a written resolution, which was tran- 
scribed upon the first inside cover of 
the Guthrie book, as follows ... 
‘Resolved, that the book purchased by 
the city of P. M. Guthrie, being a his- 
tory of delinquent taxes, be taken 
as the standard from which we col- 
lect taxes at the time it was made. 
This resolution covers everything 
from 1857 to 1864, inclusive” . . . 
The lot in controversy appeared upon 
this book, but no tax of any year was 
entered; against... it. »./°.; «4 a@hers. 
must have been some good reason why 
the city council adopted Guthrie’s 
book as the standard history. Now, 
in view of the great lapse of time be- 
tween the levy of this tax and the sale 
therefor [14 years], and the fact that 
the city council adopted the Guthrie 
book as the standard from which to 
collect delinquent taxes .. . y 
the ‘standard’ which the city itself 
adopted, there were no delinquent 
taxes for which a sale could be 
made’). ; 
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[§ 1221] 8. Repeal of Statute Imposing Tax. The 
repeal of the statute under which the taxes were 
levied will extinguish the lien, unless the repealing 
act contains a provision preserving it,®’ or unless 
the provisions of the repealing statute are identical, 
or practically identical, with the provisions in the 
statute repealed so that these provisions can be 
considered as continuing in force without intermis- 
sion.°* However, it does not require an express 
saving clause to preserve a lien existing under a 
former statute;°® if the intention to preserve and 
continue such right is clearly apparent, it will be 
carried into effect.t Where a judgment for taxes 
is docketed, thus becoming a lien on real property, 
such lien is not extinguished by the repeal of the 
tax act under which the judgment was obtained.? 

[§ 1222] K. Protection of Lien.? By statute, in 


IX. 


TAXATION 


[§§ 1221-1225 


certain jurisdictions, the state may protect its tax 
lien by an injunction to prevent waste;* but refusal 
to pay taxes, in order to authorize a bill under the 
statute, should be positive and unequivocal.’ Un- 
der certain statutes it is unlawful for owners of 
land, whose chief value is bark and timber, to peel 
bark or cut timber on their lands, if taxes on such 
lands are unpaid.® c 

[§ 1223] L. Assignment of Lien. The lien for 
taxes cannot be assigned except as authorized by 
statute.? 

Recordings transfer. Under certain statutes au- 
thorizing an assignment,’ recording the transfer 
within a certain time is necessary that the trans- 
feree of a tax lien should have the same rights as 
the original lienor.®-®® 


PAYMENT, RELEASE, OR COMPROMISE, AND REFUNDING OR 


RECOVERY OF TAXES PAID 
i [By Aupert DeForest TYLER} 


[§ 1224] A. Payment or Tender!1—1. In General. 
In the absence of a valid excuse for nonpayment,? 
payment alone discharges the obligation for taxes,?® 
and until payment the state may proceed by all 
proper means to compel performance. No rule 
or duty is imposed on a taxpayer, before paying a 
tax presented for payment by the collector, to ex- 
amine the books or conduct of the tax officers and 


' ascertain whether they have complied with the re- 


quirements of the law.® 

[§ 1225] 2. Notice or Demand.® Every person 
is charged with notice and knowledge as to whether 
his taxes are paid. or not,’ and unless the law ex- 
pressly requires it, no notice or demand is required 
either to fix the duty of the citizen to pay his tax- 
es,® or to authorize a suit or other compulsory pro- 


97. Gorley v. Sewell, 77 Ind. 316; 

Gull River’ Lumber Co. v. Lee, 73 N.W. 
430, 7 N.D. 135; Smith v. Kelly, 33 
P. 642, 24 Or. 464. 
‘ [a] Particular statute construed. 
—Where Hill Code §§ 2730, 2735-2737, 
2753-2757, known as the “Mortgage 
Tax Law,’ were repealed by the act 
of Febr. 10, 1893 [L. (1893) p 6], with- 
out any saving clause as to taxes then 
due on mortgages, and the act of 
Febr, 21, 1893 [L. (1893) p 85] pro- 
vided that the taxes for the year 1892 
should be collected in the same man- 
ner that they were collected prior to 
the meeting of the legislature, each 
act having an emergency clause and 
going into immediate effect, the two 
acts should be construed together as 
if constituting one act, and the rem- 
edy for collecting such taxes should 
not be destroyed by reason of the ab- 
sence of the saving clause from the 
repealing act. See Smith yv. Kelly, 33 
RP. 642, 645, 24 Or. 464 [foll Alliance 
Trust Co. v. Multnomah County, 63 
P. 498, 38 Or. 433. 

98. Gull River Lumber Co, v. Lee, 
713 N.W. 430, 7 N.D. 135. See Barclay 
v. Leas, 9 Pa.Co. 314, 316, 317 (“it ap- 
pears to be the general understanding 
that the re-enactment of an, existing 
statute is a continuance, not a repeal, 
of the latter . . it obtains even 
where the later Act, re-enacting the 
earlier, expressly repeals the same’’). 

Repeal and simultaneous reénact- 
ment of statutes generally see Stat- 
utes § 529. 

99. See infra text and note 1. 

1. Gorley v. Sewell, 77 Ind. 316; 
Gardenhire v. Mitchell, 21 Kan. 83, 
85, 86; Barden v. Wells, 36 P. 1076, 
14 Mont. 462. 

2. Hanson v. Franklin, 123 N.W. 
386, 19 N.D..259. 

3. Proceedings to enforce lien see 
infra §§ 1380, 1552-1579. 

4 See Caldwell v. Ward, 50 N.W. 
303, 88 Mich. 378 [expl Caldwell y. 
Ward, 46 N.W. 1024, 83 Mich. 13] (un- 
der Pub. Acts [1889] No. 223, provid- 
ing that when any person shall “neg- 
Ject or refuse” to pay any tax as- 
sessed on his lands within the time 


specified by law the township treas- 
urer shall be entitled to an injunction 
to restrain waste on such lands, when 
it shall appear that they are chiefly 
valuable for the timber standing on 
them, a bill may be filed for such in- 
junction against one who refuses to 
pay taxes when lawfully demanded, at 
any time after such refusal, although 
the tax list may still be in the hands 
of the township treasurer, and de- 
fendant may have until the taxroll is 
returned to the county treasurer in 
which to pay). 

5. Caldwell v. Ward, 50 N.W. 3038, 
88 Mich. 378 (holding evidence insuf- 
ficient to show refusal where the 
township treasurer called on the 
agent of the owner, and such agent 
refused to pay the taxes, but took a 
list of the lands, saying that he would 
send them to the owner, and see what 
he would do, and the treasurer wrote 
to the owner but received no answer). 

6. See Prentice v. Weston, 18 N.E. 
720, 111 N.Y. 460 (construing the Lew- 
is county tax law [L. (1884) ¢ 153, as 
amended by L. (1885) c 215, and L. 
(1886) ¢ 107] § 17). 

7. Sorenson y. Bills, 261 P. 450, 70 
Utah 509, 515 [foll Bills v. Delta Mer- 
cantile Co., 261 P. 452, 70 Utah 516] 
(‘no authority is found in the stat- 
utes authorizing the commissioners, 
or any county official, to assign a lien 
given to the municipality by virtue of 
taxes levied’’). 

See statutory provisions. 

9-99. Murray v. Bridges, 69 Ga. 
644 (construing Code § 891 [Acts 
[1872] p 85, as amended by the act 
of 1875]). 

1. Payment of: 

Income taxes see infra XX, 
Inheritance, succession and estate 

taxes see infra XXII. 

License fees and taxes see Licenses 

§§ 119-128. 

Municipal taxes see Municipal Corpo- 

rations §§ 4442-4449, 

Taxes: E: 

As element of adverse possession 

na Adverse Possession §§ 414— 


ioc gac ee aes 


n: 
Mortgages and other instruments 
of conveyances see infra XIX. 
Transfers of corporate stock see 
infra XVIII. ’ 
2. See infra §§ 1236, 1237. 3 
3. Swift v. Wisconsin Tax Com- 
mission, 224 N.W. 124, 198 Wis. 376; 
Northern Reduction Co. v. Wisconsin 
Tax Commission, 226 N.W. 124, 198 
Wis. 375; Milwaukee Stock Yards Co. 
v. Wisconsin Tax Commission, 224 N. 
W. 124, 198 Wis. 374; Plankinton 
Packing Co. v. Wisconsin Tax Com- 
mission, 224 N.W. 121, 198 Wis. 368. 
4. See cases supra note 3. 
Cross references: 
Actions and proceedings for collection 
see infra §§ 1358-1412. 
Tteee of failure to pay see infra § 


Sale of land for delinquent taxes see 
infra §§ 1514-1685. 
5. Bridgeport Hydraulic Co. v. City 
Orr ean 130 A. 164, 103 Conn. 


6. Presentation of claim against 
estate for taxes and assessments see 
Executors and Administrators § 946. 

7 K.C. Lumber Co. v. Moss, 80 So. 
638, 119 Miss. 185; Larson v. Murphy, 
LUGS 651, -105.2W.ash., 36. 

8. Union Pac. R. Co. v. Dodge 
County, 98 'U.S. 541, 25 L.Ed. 196 (con- 
struing Nebraska statute); Hart v. 
Tiernan, 21 A. 1007, 59 Conn. 521; 
Goddard_v. Seymour, 30 Conn. 394; 
Ives v. Lynn, 7 Conn. 505; State v. 
Eureka Consol. Min. Co.. 8 Ney. 15; 
Perkins v. Perkins, 24 N.J.Law 409. 

_ (a] Error by collector in notify- 
ing a party of his tax did not invali- 
date a tax legally assessed, however 
it might have affected the tax war- 
mee Perkins y. Perkins, 24 N.J.Law 

[b] Notice to parties reducing 
ores.—The written notice required by 
Nevada Mining Tax L. (1871) § 7, to 
be given by the assesser to parties 
engaged in reducing ores, was not a 
prerequisite to the liability of the 
producer for the tax, but was only in- 


. tended to hold a party reducing ores 
For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 1225-1226] 


ceeding to collect the same;® and it has been held 
that the sheriff’s failure to notify the landowner 
that taxes were due does not excuse delay in pay- 
ment.'® But where the statute expressly requires 
a demand for payment of taxes or notice that they 
are due and payable,'! such requirement is gener- 
ally,** but not always,1? held necessary to render 
the taxes delinquent, and in some jurisdictions de- 
mand or notice is made a condition precedent to 
action, distraint, sale, or other compulsory proceed- 
ings for their collection,!* or to the enforcement 
of a penalty for nonpayment.t® If the statute re- 
quires notice to the person assessed, notice must be 
given to the personal representative of a taxpayer 
dying after the assessment; a notice mailed to the 
taxpayer after his death is a nullity.1® 

Sufficiency of notice or demand. A demand for 
payment of a tax need not be in any particular 
form,’ but is sufficient if it plainly informs the 
taxpayer that the collector is present and officially 
desires payment of the tax.1§ 

Excuse for failure to give notice. Failure to give 
the statutory notice is excused where there has been 
a demand and an absolute refusal to pay.1® 

[§ 1226] 3. Person by Whom Payment Made— 
a. In General. The primary duty to pay taxes is 
on the real owner of the property;*° but payment 
may be made by the owner through an agent,?1 by 
any one of several joint owners or persons having 


extracted by others to the extent of 16. 
the value of the ores in his posses-|241 Mass. 96 
sion when notified. State vy. Eureka 
Consol. Min. Co., 8 Nev. 15. [a] 
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Bartlett v. Tufts, 134 N.E. 630, 


17. Bartlett v. Tufts, supra. 
Demand held sufficient.—A let- 


[61 C.J.] 949 


separate interests or estates in the premises,?? by 
a purchaser having an inchoate title under a fore- 
closure or other judicial sale,2* by a stockholder 


‘of the corporation against. which the tax is as- 


sessed,?* or by any person whose rights would be 
injuriously affected by a sale.25 Payment of taxes 
by a trustee who holds the legal title for the owner 
of the land prevents a forfeiture of the owner’s 
title,?" and payment by either of two adverse claim- 
ants who claim title from the same person as a com- 
mon source prevents forfeiture of the land in the 
name of the person under whom they claim.?7 

Where there are two assessments of the same 
land to different persons for the same year, the pay- 
ment of taxes by one under his assessment discharges 
the lien for taxes, and no collection under the other. 
assessment can be made, because the state is enti- 
tled to only one payment.?8 

Payment by purchaser at void tax sale. Where 
a tax deed is void, and the owner in whose name 
the land was sold fails to keep the land on the 
tax books in his own name so that his title is for- 
feited, under the law, after five years, payment of 
the taxes in the name of the tax purchaser will 
not inure to the benefit of the former owner so as 
to prevent such forfeiture.*® 

Payment by stranger. Payment of taxes by a 
stranger, a mere volunteer or intermeddler, will di- 
vest the lien and inure to the benefit of the owner,?° 


W.Va.—Siers v. Wiseman, 52 S.E. 
460, 58 W.Va. 340. 
_ Gien of agent for taxes paid see 
infra § 1228, 


| ee ee 


9. See cross references infra note 


4. 

10. Outlaw v. Cooper, 139 S.E. 447, 
194 N.C. 268; Hunt v. Cooper, 139 S. 
E. 446, 194 N.C. 265. 

11. See statutory provisions, 

12. Mayhew v. Davis, 16 F.Cas.No. 
9,347, 4 McLean 213; St. Anthony 
Falls Water Power Co. v. Greely, 11 
Minn. 321; Williams v. McGill, 169 
P. 1074, 69 Okl. 60; Town of Wil- 
liamstown v. Williamstown Co., 144 
A. 2038, 101 Vt. 419. 

[a] Thus where a statute required 
notice by the collector to taxpayers 
of a city, by publication in the official 
paper of the city, of the receipt of the 
tax list by him, and requiring them 
to pay within a certain time, and 
made such publication equivalent to 
personal demand, and the failure to 
pay within such time equivalent to 
a refusal to pay, taxes were not de- 
jinquent until personal demand or 
publication. St. Anthony Falis Wa- 
ter Power Co. v. Greely, 11 Minn. 321. 

{b] “May” held mandatory.—In 
view of the summary method of pro- 
ceeding against property for taxes, 
and under a fair construction of the 
statute, the provision in St. § 504, that 
a tax collector “may” notify a non- 
resident taxpayer of the time and 
place at which he will receive pay- 
ment of the tax, and that the time 
shall not be less than twenty or more 
than forty days from the time when 
the notice is mailed, is mandatory, 
unless excused by demand and refusal 
to pay. Brush v. Watson, 69 A. 141, 
81 Vt. 438. 

13. Noland v. Busby, 28 Ind. 154 
(provision for notice held merely di- 
rectory). “ 

14. Demand or notice as condition 
precedent to: ; 
Action for unpaid taxes see infra § 

1386. 

Distress proceedings see infra § 1369. 
Foreclosure of tax lien see infra § 

XII. 

Levy of execution see infra § 1363. 
Sale of: 

Personal property see infra § 1373. 

Real property see infra § 1523. 

15. See infra XV. 


ter written a taxpayer’s executrix by 22. 


the tax collector, stating that her 
testator’s tax bill was inclosed, that 
payment was thereby demanded, that 
interest at the rate of six per cent 
per annum would be charged from a 
specified date, and that, unless the 
tax was paid within fourteen days 
with all legal charges, the collector 
would proceed to collect it according 
to law, was a .sufficient demand for 
payment of the tax. Bartlett v. 
Tufts, 134 N.E. 630, 241 Mass. 96. 

18. Miller vy. Davis, 34 A. 265, 88 
Me. 454. 

19. Brush y. Watson, 69 A. 141, 81 
Vt. 43; Brock v. Bruce, 2 A. 598, 58 
Vt. 261; Hurlbut v. Green, 42 Vt. 
316; Wheelock v. Archer, 26 Vt. 380; 
Downer vy. Woodbury, 19 Vt. 329. 

20. Emblem Building & Loan Ass’n 
eae 156 A. 810, 103 Pa.Super. 
[a] An assignee for creditors 
should as against a mortgagee of 
realty pay the taxes on personalty in 
his hands. Brooks v. Highmey, 5 N. 
W. 174, 53 Iowa 276. 

[b] Franchise taxes.—(1) Where 
railroad was being operated by re- 
ceiver of owner, instead of receiver of 
lessee, receiver of owner, even prior 
to enactment of L. (1917) c 710, was 
required to pay as part of franchise 
tax under Tax L. § 185, one per cent 
on gross earnings reported under § 
192, notwithstanding lease, since op- 
eration of railroad by such receiver 
was by virtue of franchise conferred 
upon owner by state. People ex rel. 
Kalbach v. State Tax Commission, 178 
N.Y.S. 486, 189 App.Div. 347. (2) A 
receiver of a street railroad corpora- 
tion was not liable for the tax im- 
posed on the gross earnings: of the 
corporation prior to the receivership 
under Tax L. § 185. People v. Linch, 
163 App.Div. 547, 148 N.Y.S. 632. 

21, 10U.S:—U..\S-2v.nbee; 12S3Ct: 240; 
106 U.S. 196, 27 L.Ed. 171; Bennett v. 
Hunter, 9 Wall. 326, 19 L.Ed. 672. 

Ark.—Kinsworthy v. Austin, 23 
Ark. 375. 

Del.—Hawkins vy. Dougherty, 18 A. 
951, 14 Del. 156. 

Ill.— Paris v. Lewis, 85 Ill. 597. 


Williams v. Oates, 102 So. 712, 
212 Ala. 396; Emmons v. Moore, 85 
fll 304; Brown v.. Day, 78 Pa. 129; 
Porte v. Low, 33 S.E. 271, 46 W.Va. 

23. Montgomery vy. Charleston, 99 
F. 825, 40 C.C.A. 108, 48 L.R.A. 5038; 
Boyer v.. Pacific Mut. du. Ins. Coy 131 
Pi. 671, ‘deiCal- App: 5450 MeNary, ave 
Wrightman, 52°P.°510, 32 Or. 573. 

24. State v. Minneapolis Millers’ 
Assoc., 16 N.W. 151, 30 Minn. 429. P 
Sie U.S.—U. S. v. Tildan, 9 Ben. 

Ind.-—Cole v. Wright, 70 Ind. 179. 

Iowa.—McKeever v. Beacom, 101 
Iowa 1738; Lillie v. Case, 54 Iowa 177; 
Barthell vy. Syverson, 6 N.W. 178, 54 
Iowa 160. 

Mich.—Blackwood v. Van Vliet, 30 
Mich, 118. : 

Mont.—State v. Board of Com’rs of 
Cascade County, 296 P. 1, 89 Mont. 


He 

Tex.—Richey v. Moor, 249 S.W. 172, 
112 Tex. 498. 

W.Va.—Ramsburg v. Jones, 140 S. 
B. 485, 104 W.Va. 498. ” 

Wyo.—Lobban y. State, 64 P. 82, 9 
Wyo. 386. 

[a] Holders of irrigation district 
bonds may protect security when tax- 
es become delinquent by either paying 
taxes or redeeming the land. State 
v. Board of Com’rs of Cascade Coun- 
ty, 296 P. 1, 89 Mont. 37. 

Payment of taxes by: 

Lessor or lessee see Landlord and 

Tenant § 753 et seq. 

Life tenant or remainderman see Hs- 

tates § 93. 

Mortgagor or mortgagee see Mortga- 

ges §§ 615-624. 

Vendor or vendee see Ver:dor and Pur- 
chaser [39 Cyc 1633 et seq]. 

26. Taylor v. Taylor, 85 S.E, 652, 
76 W.Va. 469. 

27. Chilton vy. White, 78 S.E. 1048, 
72 W.Va. 545. 

28. Pickler v. State, 42 So. 1018, 
149 Ala. 669; Trellieuw Cypress Lum- 
ber Co. v. Albert Hausen Lumber Co., 
46 So. 699, 121 La. 700. 

29. State v. Harman, 50 S.E. 828, 
57 W.Va. 447. 

30. Ark.—Southern Lumber Co. vy. 
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but it cannot be made the foundation of any right 
or claim on the part of sueh third person.?+ 

[§ 1227] b. Rights of Claimants, Lienors, or Oth- 
er Third Persons Paying Taxes—(1) In General. A: 
person who in good faith and under color of title 
claims to be the owner of real property may pay 
the taxes assessed thereon, and if his claim of title 
is subsequently defeated, he is entitled to reim- 
bursement for the amount so paid from the true 
although the rule is otherwise where 
claimant knows, or is chargeable with knowledge, 
So, where a lienor or other 
person having an interest in property is compelled 


owner ;°” 


that he has no title.** 


Arkansas Lumber Co., 4 S.W.(2d) 928, 
176 Ark. 906. 

Tll.—Mason v. Chicago, 48 Ill. 430; 
eeede v. Kelly, 22 Ill. 609, 74 Am. 
fy LS, 

Iowa.—lIowa R. Land Co. v. Guthrie, 
5 N.W. 519, 53 Iowa 3883 (holding 
that, where taxes becoming due on 
land subsequent to a void sale for 
previous taxes were paid by the hold- 
er of the void certificate, to whom 
they were afterward refunded, such 
taxes could not again be treated as 
delinquent by the treasurer, and a 
sale of the land therefor was void). 

Pa.—Reading v. Finney, 73 Pa. 467; 
Montgomery v. Meredith, 17 Pa. 42; 
Trexler v. Africa, 27 Pa.Super, 385, 

Va.—Martin v. Snowden, 18 Gratt. 
(59 Va.) 100 [aff 9 Wall. (U.S.) 326, 


19 L.Ed. 672]. 

W.Va.—Siers v. Wiseman, 52 S.E. 
460, 58 W.Va. 340. But see Bailey v. 
McClaugherty, 37 S.E. 701, 48 W.Va. 
546 (holding that an owner who 
would avoid the consequence of de- 
linquency and sale must not depend 
on the payment of taxes by others 
on whom no obligation to pay them 


rests). 
31. See infra § 1227. | 
82. U.S.—Tacey v. Irwin, 18 Wall. 
549, 21 L.Ed. 786; Bennett vy. Hunter, 
9 Wall. 326, 19 L.Ed. 672. 
14 S.W. 
69 Ind. 


Ark.—Kemp 'v. Cossart, 
Russ, 100 N.W. 


465, 47 Ark. 62. 
gies aa TOIOR Vv. 
37. 

Iowa.—Govern v. 
325, 125 Iowa 188; Hays v. McCor- 
mick, 49 N.W. 69, 83 Iowa 89 [rev 16 
S.Ct. 37, 159: U.S. 332, 40. Led. 171]; 
Merrill v. Tobin, 48 N.W. 1044, 82 
Towa 529; Goodnow v. Burrows, 37 N. 
W. 826, 74 Iowa 758; Montgomery 
County v. Severson, 27 N.W. 377, 68 
Iowa 451; Goodnow v. Wells, 25 N.W. 
864, 67 Iowa 654 [aff 8 S.Ct. 203, 123 
U.S. 527, 31 L.Ed. 194]; Goodnow v. 
Litchfield, 25 N.W. 882, 67 Iowa 691 
Fatty Ss.Ce. 206, 128 G.5.9b21,, .ok ae 
Ed. 194]; Fogg v. Holcomb, 21 N.W. 
111, 64 Iowa 621; Goodnow vy. Stryker, 
14 N.W. 345, 17 N.W. 506, 62 Iowa 221 
[ate Sess Citas 2032 ek23an0.S. soe, goby Ds 
Ed. 194]; American Emigrant Co. y. 
Iowa R. Land Co., 3 N.W. 88, 52 Iowa 
323; Goodnow v. Moulton, 2 N.W. 
395, 51 Iowa 555; Semple v. McCrary, 
46 Iowa 37. 

Ky.—Rhodes v. Negley, 84 S.W. 
1144, 27 Ky.L. 291. 
. ES i Succession, 16 La.Ann. 
32. 

Neb.—Browne vy. Finlay, 71 N.W. 
34, 51 Neb. 465; Crawford v. Gallo- 
way, 45 N.W. 628, 29 Neb. 261; Snow- 


Sexton, 


den y. Tyler, 31 N.W. 661, 21 Neb. 
199. 
Ohio.—Desnoyers v. Dennison, 19 


OhioCir.Ct. 320, 10 OhioCir.Dec. 430. 
Pa.—King v. Mt. Vernon Bldg. As- 
soc., 106 Pa. 165; Hogg v. Longstreth, 
97 Pa. 255; Brown vy. Day, 78 Pa. 
129; Caldwell v. Moore, 11 Pa. 58; 
Rawle v. Renshaw, 15 Pa.Super. 488; 
Republic Bldg., etc., Assoc. v. Webb, 
12 Pa.Super. 545; Landreth vy. Mce- 
Caffrey, 9 Pa.Dist. 343; Com. Nat. 
Bank v. Shoemaker, 18 Wkly.N.C. 255, 
Tenn.—Wicks y. Sears, 4 Lea 298; 
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Childress vy. Vance, 1 Baxt. 406. 
Tex.—_Fertitta v. Toler, (Civ.App.) 
43 S.W.(2d) 467; McDonald vy. Doy- 
schen, (Civ.App.) 28 S.W.(2d) 243. 
[a] Bvidence held sufficient to 
show good faith.—McDonald v. Doy- 
schen, (Tex.Civ.App.) 28 S.W.(2d) 243. 
[b] Interest.—Where defendants, 


who purchased land from plaintiff’s 


husband which he had purchased with 
her funds, paid taxes which became 
a lien on the land, plaintiff having 
made no offer to reimburse them, de- 
fendants are entitled to interest. 
Hines v. Meador, (Tex.Civ.App.) 193 
S.W. 1111. 

Reimbursement of purchaser at in- 
valid tax sale see infra XIV. 

33. See infra text and note 46. 

34 Conn.—W. S. Quinby Co. v. 
Sheffield, 79 A. 179, 84 Conn. 177. 

Ind.—Cole v. Wright, 70 Ind. 179; 
Barnum vy. Rallman, 112 N.E. 561, 63 
Ind.App. 349. 

Iowa.—McKeever v. Beacom, 70 N. 
W. 112, 101 Iowa 178; Lillie v. Case, 
6 N.W. 254, 54 Iowa 177; Barthell v. 
Syverson, 6 N.W. 160, 54 Iowa 160. 

Kan.—Winslow vy. Crete State Bank 
of Crete, Neb., 256 P. 975, 123 Kan. 
722; Brown v. Evans, 15 Kan. 88. 

La.—Dickson v. Hynes, 36 La.Ann. 
rear Erwin’s Succession, 16 La.Ann. 


Mich.—Detroit Shipbuilding Co. vy. 
Detroit, 199 N.W. 645, 228 Mich. 145: 

N.¥.—Grosch v. Kessler, 177 N.E. 
10, 256 N.Y. 477; Sidenberg v. Ely, 
90 N.Y. 257; Deraismes vy. Deraismes, 
72 N.Y. 154; Rundell v. Lakey, 40 N. 
Y¥. 513; Lageman v. Kloppenburg, 2 
E.D.Smith 126; Cairns v. Chabert, 3 
Edw. 312. 

Or.—Abernethy yv. Orton, 71 P. 327, 
42 Or. 437, 95 Am.S.R. 774; McNary 
v. Wrightman, 52 P. 510, 32 Or. 573. 

Pa.—Millard v. Delaware, éte. R. 
Co., 87 A. 601, 240 Pa. 234; King v, 
Mt. Vernon Bldg. Assoc., 106 Pa. 165; 
Hogg v. Longstreth, 97 Pa. 255; Cald- 
well v. Moore, 11 Pa. 58; Emblem 
Building & Loan Ass’n vy. Clark, 156 
A. 810, 103 Pa.Super. 134; Edwin For- 
rest Home y. Shattuck, 64 Pa.Super. 
239; Presbyterian Ministers’ Fund vy. 
Folz, 41 Pa.Super. 303; Rawle vy. 
Renslaw, 15 Pa.Super. 488; Com. vy. 
Mahon, 12 Pa.Super. 616; Republic 
Bldg., etc., Assoc. v. Webb, 12 Pa.Su- 
per. 545; Carbone y. Stockholders 
Realty Co., Inc., 14 Pa.Dist.&Co. 695; 
Dudley’s Est., 19 Pa.Dist. 604. 

Wash.—Childs v. Smith, 99 P. 304, 
51 Wash. 457, 130 Am.S.R. 1107 [aff 
107 P. 1058, 58 Wash. 148]; Hemen 
v. Rinehart, 87 P. 953, 45 Wash. 1; 
Dunsmuir y. Port Angeles Gas, ete., 
Co., 71 P..9, 30 Wash. 586. 

[a] Rule applied.—Where an own- 
er of land charged with a ground rent 
fails to pay the taxes assessed on the 
land, and subsequently defaults on 
the ground rent, and the owner of the 
ground rent obtains judgment for the 
arrears, and at a sheriff's sale under 
the judgment buys the land, and, in 
order to save the property, pays the 
arrears of taxes, he may, in an action 
of assumpsit against the former own- 
er, recover the amount of the taxes 
which the former owner should have 
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to pay the taxes thereon to protect his own interest, _ 
he may have reimbursement of the amount so paid 

from the person who should have made such pay- 
ment;’+ and the same rule applies to a purchaser 
who is obliged to pay taxes which should be paid 
by his vendor, or vice versa,®° a remainderman who 
is compelled to pay taxes for which the life tenant 
is liable,?® or a lessee who is forced to pay the land- 
lord’s taxes, or vice versa.?* 
for taxes paid is conferred by statute,*® the party 
seeking recovery must bring’ himself within the 
terms of the statute.*® 
the true owner of property his debtor by a mere 


If the right to recover 


But a person cannot make 


paid; and it is immaterial that the 
nominal purchaser at the sheriff's sale 
was not the owner of the ground rent, 
if it appears that the purchaser 
bought the land for the benefit of the 
owner. Presbyterian Ministers’ Fund 
v. Folz, 41 Pa.Super. 303. 

[b] Where there are several own- 
ers, a purchaser at sheriff's sale, 
obliged to pay taxes because the own- 
ers failed to pay, could not recover 
all the taxes from defendant owning 
only a fraction of the property. Phil- 
adelphia Co. for Guaranteeing Mort- 
gages v. Greenfield Realty Co., 156 A. 
559, 102 Pa.Super. 12. " 

Mortgagee’s right of reimbursement 
presen paid by him see Mortgages 

35. See Vendor and Purchaser [39 
Cye 1636, 1637]. 

36. See Estates § 93. 

37. See Landlord and Tenant §§ 
758, 755, 764. 

38. See statutory provisions. 

[a] Application of statute; inter- 
est.— Remington & B. Code § 9233, 
providing that when any tax on real 
estate is paid by, any occupant or 
tenant, or any other person, which by 
agreement or otherwise ought to have 
been paid by the owner, lessor, or oth- 
er party in interest, such occupant, 
tenant, or other person may recover 
the amount which such owner, lessor 
or other party in interest ought to 
have paid with ten per cent interest 
thereon, is not applicable to persons 
who paid taxes as owners, in good 
faith claiming ownership and title, 
and, on being deprived of the proper- 
ty, they could only recover six per 
cent interest on the amount of taxes 
paid by them. Vietzen v. Otis, 115 P. 
858, 63 Wash. 411. 

[b] So-called “Occupying Claim- 
ant’s Act” of 1883 (L. [1883] p 249 
c 59), affording protection to persons 
not in the possession of disputed 
lands who have paid taxes and made 
lasting improvements thereon in good 
faith, claiming title to the same, and 
having an apparent title thereto de- 
rived connectedly by the public rec- 
ords from the United States or this 
state, is valid, and is applicable ta 
lands of which adverse claimants had 
actual title at the time of its enact- 
ment. Flanagan v. Mathisen, 110 N. 
W. 1012, 78 Neb. 412. 

39. Belleclair Planting Co. v. Hall, 
188 S.W. 574, 125 Ark. 203; Wiswell 
v. Beck, 158 P. 976, 92 Wash. 208. 

[a] 
er taxes paid for another, as his 
agent, guardian, executor, or admin- 
istrator, under Kirby Dig. § 7131, 
must show that he was seized or had 
the care of the lands taxed, in behalf 
of the other. Belleclair Planting Co. 
v. Hall, 188 S.W. 574, 125 Ark. 203. 
(2) Remington & B. Code § 9233, al- 
lowing certain persons to recover tax- 
es paid by them on another’s proper- 
ty, refers to actions against a party 
originally obligated to pay the tax, 
and is inapplicable to an _ action 
against a_ subsequent bona fide pur- 
chaser, Wiswell v. Beck, 158 P. 976, 
92 Wash. 208. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


Thus (1) one seeking to recov- 


ee Vg eee Pal | ' 


-1125, 180 N.Y. 560; 
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voluntary payment of taxes thereon,!° as where 
the person making the payment is not forced to do 
so for the protection of any interest of his own in 
the property,*! or where the tax is invalid and 
uncollectable;#? and an agreement by one without 
interest in land to repay taxes paid by a person not 
the owner is without consideration, and creates no 
A grantee or mortgagee of land, 
who pays taxes assessed upon the interest of a prior 
party in the land, and which is a lien thereon, can- 
not recover the sum so paid from the latter, where 
there is no contractual relation between them,‘ 
and a mere payment by one claiming title to land 
will not preclude the true owner, who was ignorant 


legal liability.4% 


thereof, from asserting his title.*5 


taxes by a person who knows, or is charged with 
knowledge, that he has no title to the land, cannot 
be made the foundation of any right or claim on 


40. 
App. 1. 


Ill.—Kessler y. Kedzie, 106 Ill. | 


TAXATION 


So, payment of 


[ec] Erroneous assessment.—One 
paying another’s taxes without re- 


lowa.—Kelley v. Chicago, B. & Q.| quest because they were erroneously 


R. Co., 134 N.W. 566, 154 Iowa 87; 
Iowa Mercantile Co. vy. Blair, 98 N.W. 
789, 123 Iowa 290; Iowa R. Land Co. 
v. Davis, 71 N.W. 229, 102 Iowa 128; 
Bibbins v. Clark, 57 N.W. 884, 90 Iowa 
230, 29 L.R.A. 278; Goodnow v. Stry- 
ker, 16 N.W. 486, 61 Iowa 261; Good- 
now vy. Moulton, 2 N.W. 385, 51 Iowa 
ee Garrigan v. Knight, 47 Iowa 

Mass.—Massachusetts Mut. Life 
Ins. Co. v. Green, 70 N.E. 202, 185 
Mass. 306. 

Minn.—Weberling v. Bursell, 230 
N.W. 654,°180 Minn. 283; Maxwell v. 
end Se 211 N.W. 963, 170 Minn. 

Miss.—Adams v. Taylor, 115 So. 878, 
149 Miss. 750. 

Mo.—Wall v. Hanford, 127 ‘S.W. 
111, 142 Mo.App. 395; Taylor v. Plan- 
et Property, etc., Co., 78 Mo.App. 137. 

N.J.—Doughty v. Miller, 25 A. 153, 


50 N.J.Eq. 529. 
Burn, 73 N.E. 


N.Y.—Janeway V. 
Fishkill Landing 
First Nat. Bank vy. Shuster, 2 Alb.L.J. 


459. 
Ohio.—Creps v. Baird, 3 OhioSt. 
Sears, 185 P. 925, 


277. 

Or.—Looney _ v. 

186 P. 548, 94 Or. 690; Parker y. Daly, 
114° P. 926, 115 P. 728, 58 Or. 564, 34 
L.R.A.N.S. 545, 548. 

Pa.—Millard v. Delaware, etc. R 
Co., 87 A. 601, 240 Pa.. 234; Neill v. 
Lacy, 1 A. 325, 110 Pa. 294; Scott v. 
Whitely, 2 Pa.LJ.R. 118, 3 Pa.L.J. 
361. 

Tex.—Marshall v. Beason, (Civ. 
App.) 165 S.W. 75; Southern Home 
Bldg., etc., Assoc. v. Thomson, 58 S. 
W. 202, 24 Tex.Civ.App. 76. 

Vt.—Fulton v. Aldrich, 57 A. 108, 
76 Vt. 310; Bryant v. Clark, 45 Vt. 
483. 

And see cases infra note 41. 

[a] Rule applied.—(1) The hold- 
er of the legal title is not entitled. to 
recover of the holder of the equitable 
title in possession of the premises, 
for taxes voluntarily paid by the for- 
mer while claiming to hold equitable 
title also. Bryant v. Clark, 45 Vt. 
483. (2) The holder of the record ti- 
tle to land in the adverSe possession 
of another was paying taxes on his 
own land during the ten years neces~ 
sary to give title.to the adverse claim- 
ant, and thereafter was a mere volun- 
teer with no right i remgberesen 
rom the adverse claimant. ooney 
a Sears, 185 P. 925, 186 P. 548, 94 
Or. 690 (holding further that such 

ayments were not within the inter- 
est statute, Lord L. § 6028, as amend- 
ed by L. [1917] p 781). 

[b] Moral obligation to pay taxes 
on property does not inure to the ben- 
efit of one voluntarily paying taxes 
on the land of another. Weberling v. 
Bursell, 230 N.W, 654, 180 Minn. 283. 


assessed to her was a “volunteer” and 
could not recover the sum paid. 
Adams y. Taylor, 115 So. 878, 149 
Miss. 750. 

[ad] Statute construed.—Gen. St. 
(1923) § 2210, authorizing recovery of 
taxes paid by one other than the own- 
er, requires a relationship creating 
an obligation on the part of the land- 
owner to pay taxes. Weberling v. 
Bursell, 230 N.W. 654, 180 Minn. 283. 

41. Iowa Mercantile Co. v. Blair, 
98 N.W. 789, 123 Iowa 290; Wall v. 
Hanford, 127 S.W. 111, 142 Mo.App. 
895; Southern Home Bldg., etc., As- 
soc, v. Thomson, 58 S.W. 202, 24 Tex. 


Civ.App. 76. And see caseS supra 
note 40, 
42. Warfield-Pratt-Howell Co. vy. 


Averill Grocery Co., 938 N.W. 80, 119 
Iowa 75. 

43. Weberling v. Bursell, 230 N. 
W. 654, 180 Minn. 283. 

44, William Ede Co. v. Heywood, 
96_P. 81, 153 Cal. 615, 22 L.R.A.N.S. 
562; Canadian, etc., Mortg., etc., Co. 
v. Boas, 69 P. 18, 136 Cal. 419; Mc- 
Pike v. Heaton, 63 P. 179, 131 Cal. 109, 
82 Am.S.R. 335 [overr in effect Angus 
v. Plum, 54 P. 97, 121 Cal. 608; San 
Gabriel Valley Land, etc., Co. v. Wit- 
mer Co., 29 P. 500, 31 P. 588, 96 Cal. 
623, 18 L.R.A. 465, 470]. 

[a] Rule applied.—(1) A grantee 
of real estate who paid the tax as- 
sessed against the interest of the 
mortgagee of his grantor, which in- 
terest, for purposes of taxation, was 
an interest in land under Const. art 
13 § 4; Pol. Code § 3627, and which 
tax was a lien on the interest of the 
mortgagee under Pol. Code § 3718, 
could not recover of the mortgagee 
the sum so paid to discharge the tax, 
as there was no contractual relation 
between them. William Ede Co. v. 
Heywood, 96 P. 81, 153 Cal. 615, 22 
L.R.A.N.S. 562, (2) Where a first 
mortgagee foreclosed his mortgage, 
making the assignee of a second 
mortgage a party defendant, bought 
in the property at the sale and receiv- 
ed a deed of conveyance, and mean- 
while, the assignee having failed to 
pay the taxes due on his second mort- 
gage, his interest therein was.sold for 
taxes, and bought in by the state, 
the first mortgagee could not, after 
receiving his deed, pay to the state 
the amount for which such assignee’s 
interest had been sold for taxes, to- 
gether with costs, etc., and then main- 
tain an action against the assignee to 
recover the amount of such payment. 
Canadian, etc., Mortg., etc, Co. v. 
Boas, 69 P. 18, 136 Cal. 419. To same 
effect Henry v. Garden City Bank, 
ete., Co., 78 P. 228, 145 Cal. 54. (3) 
The covenant implied against the en- 
cumbrance of taxes is a personal cov- 
enant, aS would be any covenant 
against encumbrances, express or im- 
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the part of such third person,4#® unless adopted or 
ratified by the owner;4*7 but where the payment. is 
made under an honest but mistaken belief as to the 
state of the title, provided the mistake does not 
arise from the party’s own carelessness or ignorance 
of the law, he is entitled to reimbursement from 
the true owner;*’ although, on the other hand, it 
has been held that voluntary payment of taxes on 
vacant land of another for a number of years, un- 
der the mistaken belief that the payer had a tax 
deed to the land, will not entitle him to reimburse- 
ment from the owner.*® 
not liable to one who had mistakenly paid taxes on 
the purchased property.®° i 
Mode of reimbursement. Where a husband pays 
taxes on the separate estate of his wife during the 
time he occupied the premises, his occupancy was 
held to be reimbursement for the amount paid by 


A purchaser of realty is 


plied, which does not run with the 
land or pass to an assignee or suc- 
ceeding grantee, and a succeeding 
grantee who has paid the taxes can- 
not maintain an action against the 
first grantor upon the covenant im- 
plied from his deed of grant. McPike 
v. Heaton, 63 P. 179, 1381 Cal. 109, 82 
Am.S.R. 335. 

45. Stevens v. New York, 46 N.Y. 
Super. 274 [aff 84 N.Y. 296]. 

46. U.S.—lowa Homestead Co. v. 
Des Moines, 17 Wall. 153, 21 L.Ed. 622. 

Iowa.—Broderick v. Allamakee 
County, 73 N.W. 884, 104 Iowa 750; 
Garrigan v. Knight, 47 lowa 525. 

Minn.—Scharffbillig v. Scharffbil- 


lig, 53 N.W. 713, 51 Minn. 349; Shil- 
lock v. Gilbert, 23 Minn. 386. 
Mo.—Calvert v. Hull, (App.) 251 


S.W. 414. 

N.J.—Doughty v. Miller, 25 A. 153, 
50 N.J.Hq. 529. 

‘[a] Bule applied.—Parties paying 
taxes on land devised to them, pend- 
ing litigation under-Rev. St. (1919) 
§ 1970, to determine title as between 
them and collateral heirs claiming un- 
der the same will, with full knowl- 
edge of the facts, without any request 
by such heirs or any suggestion to 
them that they enter into a stipula- 
tion as to reimbursement, and without 
asking for adjudication of the ques- 
tion of taxes as permitted by such act, 
are not entitled to recover the 
amounts paid in a separate action 
after final judgment vesting title in 
such heirs. Calvert v. Hull, (Mo. 
App.) 251 S.W. 414. 

[b] No right of reimbursement 
from owner.—Goodnow v. Stryker, 16 
N.W. 486, 61 Iowa 261. 

[e] Husband and wife.—As- 
sumpsit will not lie by a husband to 
recover taxes paid on his wife’s land, 
in the absence of a request by her or 
a promise of repayment. Doughty v. 
Miller, 25 A. 158, 50 N.J.Eq. 529. 

[d] No right to enjoin tax sale.— 
Broderick v. Allamakee County, 73 
N.W. 884, 104 Iowa 750. 

47. Goodnow. v. Stryker, 16 N.W. 
486, 61 Iowa 261. 

[a] It is sufficient adoption or 
ratification by owner where he plead- 
ed the payment as a defense in an ac- 
tion against him by the county to re- 
cover the taxes. Goodnow v. Stryker, 
16. N.W. 486, 61 Iowa 261. 

48. Govern v. Russ, 100 N.W. 325, 
125 Iowa 188; Noel v. Howcott, 8 La. 
App. 532; Baranowski v. Wetzel, 161 
N.Y.S. 158, 174 App.Div. 507; Wein- 
berger v. Fauerbach, 4 Daly (N.Y.) 
554, 14 Abb.Pr.N.S. 91. 

[a] ender of amount, without in- 
terest, is sufficient. Noel v. Howcott, 
8 La.App. 532. 

[b] Action for reimbursement is 
personal one.—Texas Oil Co. v. Veith, 
8 La.App. 742. 

49. Bryant v. Nelson-Frey Co., 102 
N.W. 859, 94 Minn. 305. 

50. -Wiswell v. Beck, 158 P. 976, 
92 Wash. 208. 
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him.*? 
[§ 1228] (2) Right to Lien.5? 


51. Beverly v. 224 S.W. 
956, 145 Ark. 589. 
52. Right of: 

Bank paying taxes on shares of stock- 
holders to lien for reimbursement 
see infra § 1230. 

Cotenant paying taxes on land held 
in common see Tenancy in Common 
[88 Cyc 48]. 

Mortgagee paying taxes to equitable 
lien or to subrogation to lien of 
state or municipality see Mortgages 


Nance, 


Purchaser at invalid tax sale to lien 
for reimbursement of money paid 
see infra XIV, 

Remainderman paying taxes to lien 
on interest of life tenant see Es- 
tates § 93 text and note 76. 

Vendor to recover as part of lien debt 
taxes paid by him see Vendor and 
Purchaser [39 Cyc 1807]. 

53. See supra § 1227. 

54. U.S.—First Nat. Bank v. Proc- 
tor, 40 F.(2d) 841 [cert den 51 S.Ct. 
36]; ae Sound Power, etc., Co. v. 
Seattle, 5 F.(2d) 393 [mod 300 F. 441, 
443, and cert den 46 S.Ct. 24, 269 U.S. 
565, 70 L.Bd. 414]. 

Ark.—First Nat. Bank v. New Eng- 
Jand Securities Co., 6 S.W.(2d) 12, 
176 Ark. 1181, 1187 [quot Cyc]; Hemm 
v. Goodwin, 1 S.W.(2d) 1004, 175 Ark. 
437; New York Life Ins. Co. v. Nichol, 
281 S.W. 21, 170 Ark. 791; Stoops 
v. Bank of Brinkley, 225 S.W. 593, 
146 Ark. 127; Belleclair Planting Co. 
v. Hall, 188 S.W. 574, 125 Ark. 203; 
Lester v- Richardson, 62 S.W. 62, 69 
Ark. 198; Kemp v. Cossart, 14 S.W. 
465, 47 Ark. 62. 

Cal.—Fresno Inv. Co. v. 
249 P. 548, 79 Cal.A. 387. 

Ga.—Thomas v. Lester, 142 S.E. 870, 
166 Ga. 274; Valdosta Bank & Trust 
Co. vy. Pendleton, 89 S.E. 216, 145 Ga. 


336. 

Ill.—Sharp v. Thompson, 100 Ill. 
447, 39 Am.R. 61. 

Ind.—Cockrum v. West, 23 N.E. 140, 
122 Ind. 372; Harlan v. Jones, 3 N.E. 


826, 104 Ind. 167. 
Iowa.—German Trust Co. v. Bd. of 
878, 121 Iowa 


Equalization, 96 N.W. 

325; Merrill v. Tobin, 48 N.W. 1044, 
82 Iowa 529; Cassidy v. Woodward, 
42 N.W. 319, 77 Iowa 354; Goodnow v. 
Oakley, 25 N.W. 912, 68 Iowa 25 [aff 
6 S.Ct. 944, 118 U.S. 48, 30 L.Ed. 61]; 
Bradley v. Cole, 25 N.W. 849, 67 Iowa 
650; Evans v. Burns, 25 N.W. 119, 67 
Iowa 179; Goodnow v. Plumbe, 21 N. 
W. 133, 64 Iowa 672 [aff 8 S.Ct. 216, 
123 U.S. 560, 31 L.Ed. 268]; Goodnow 
v. Stryker, 19 N.W. 681, 63 Iowa 569 
{aff 8 S.Ct. 211, 123 U.S. 540, 31 L.Ed. 
235]; Goodnow v. Litchfield, 19 N.W. 
226, 63 Iowa 275 [aff 8 S.Ct. 210, 
123 U.S. 549, 31 L.Ed. 199]; Lillie v. 
Case, 6 N.W. 254, 54 Iowa 177. 

Kan.—Newcomer vy. Sibon, 239 P. 
1110, 119 Kan.. 358,./43 -A.L..R, 1387; 
Goodman v. Malcolm, 58 PB. 564, 9 
Kan.App. 887. 

Md.—Hebb v. Moore, 7 A. 255, 66 
Md. 167; Orem v. Wrightson, 51 Md. 
34, 34 Am.R. 286. 

Mass.—Equitable Trust Co. v. Kel- 
sey, 95 N.E. 850, 209 Mass. 416, Ann. 
Cas.1912B 750. 


Brandon, 


Minn.—Elliott yv. Tainter, 93 N.w. 
124, 88 Minn. 377. 

Miss.—Ingersoll v. Jeffords, 55 
Miss. 37. 

N.J.—Hildreth y. Vineland Trust 
Co., 145 A. 625, 104 N.J.Eq. 317; 


Paulsboro Loan & Building Ass’n v. 
Lummis, 91 A. 803, 83 N.J.Eq. 344. 

N. Y.— Baranowski v. Wetzel, 161 N. 
Y.S. 153, 174 App.Div. 507; Feldman vy. 
Six Pleven Realty Co., 211 N.Y.S. 585, 
125 Mise. 821. 


Where taxes are 
paid on another’s land under such circumstances as 
to give a right of recovery for the taxes paid,°* the 
person making the payment will have an equitable 
lien on the premises for the amount so paid, or, 


TAXATION 


rea 
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aecording to the doctrine prevailing in some juris- 


N.D.—Beyer v. Investors’ Syndi- 
cate, 153 N.W. 476, 31 N.D. 247. 

Ohio.—Nowler v. Coit, 1 Ohio 519, 
13 Am.D. 640. 

Okl.—Marks v. Baum Bldg. Co., 175 
P. 818, 73 Okl. 264. 

Tex.—Lewis v. Powell, (Civ.App.) 
205 S.W. 737; Hensel v. Kegans; 28 
S.W. 705, 8 Tex.Civ.App. 583. 

Wash. ~_Egbers ve Kischer, Leslee. 
1128, 73 Wash. 308; Foley v. Oberlin 
Congregational Church of Steilacoom, 
121 P. 65, 67 Wash. 280; Dalgardno v. 
Trumbull, D2 P a 9235 61 Wash. 659; 
Childs v. Smith, 99 Pp, 804, 51 Wash. 
457, 130 Am.S.R. 1107 [aff reh 107 P. 
1053, 58 Wash. 148]; Spokane v. Se- 
curity Sav. Soc., 89 P. 466, 46 Wash. 
150; Hemen v. Rinehart, "87 Pz 953, 
45 Wash. 1; Ball v. Clothier, 75 P. 
1099, 34 Wash. 299; Rothchild v. Rol- 
linger, 73 P. 367, 32 Wash. 307; Duns- 
muir v. Port Angeles Gas, etc., Co., 
71 P. 9, 30 Wash. 586. 

W.Va.—Camden v. Fink Coal, ete., 
Co., 145 S.BE. 575, 106 W.Va. 312, 61 
A.L.R. 584 [dist Hinchman v. Morris, 
2 S5.E. 863, 29 W.Va. 673 (decided on 
theory that taxes are not “debts” un- 
der Code of 1860) ]. 

Wyo.—Wyoming Building & Loan 
Ass’n v. Mills Const. Co., 269 P. 45, 
388 Wyo. 515, 60 A.L.R. 418. 
reyes .—Riddell v. McRae, 11 Alta.L. 

“There is nothing in the nature of 
a lien for taxes or assessments, or in 
the fact that such lien exists in favor 
of a sovereign taxing power to pre- 
vent the application of the equitable 
doctrine of subrogation when justice 
demands it.” Title Guarantee & Trust 
Co. v. Haven, 89 N.E. 1082, 196 N.Y. 
Ora 25 L.R.A.N.S. 1308, 17 Ann.Cas. 


[a] Rule applied.—(1) Indorse- 
ment of notes of a railroad by a stock- 
holder and director for money to pay 
taxes on the railroad was not such 
voluntary payment as to deprive him 
of equitable subrogation to a claim 
for the amount of the taxes. Waldosta 
Bank & Trust Co. v. Pendleton, 89 S. 
E. 216, 145 Ga. 336. (2) A mortgage 
provided that the mortgagor should 
pay the taxes on the mortgaged prop- 
erty. The mortgagor was a corpora- 
tion, and after going into the hands 
of a receiver it failed to pay certain 
taxes. Under Rev. L. c 150 § 29, the 
tax collector is entitled to collect his 
taxes by proving it as a preferred 
claim against the funds held by the 
receiver. It was held that the mort- 
gagee, having paid these taxes, is en- 
titled to be subrogated to all the 
rights of the tax collector, both as 
to the lien upon the land and the right 
to collect the taxes, by proving it as 
a preferred claim against the funds 
held by the receiver of the corpora- 
tion, and this is not changed by St. 
(1909) ec 490 pt 2 § 64, giving the 
tax collector the right to’ collect such 
taxes from the mortgagee. Equitable 
Trust Co. of New York v. Kelsey, 95 


N.E. 850, 209 Mass. 416, Ann.Cas. 
1912B 750. 
[b] City paying delinquent general 


taxes to protect its lien on lots is en- 
titled to an equitable lien on the lots 
for the amount paid, such a payment 
not being a voluntary one. Spokane 
v. Security Sav. Soc., 89 P. 466, 46 
Wash. 150. 

[c] Trustee of corporate property 
under mortgage (1) paying taxes did 
not acquire merely an unpreferred 
claim against the mortgagor’s assets 
with unsecured creditors. First Nat. 
Bank v. Proctor, 40 F.(2d) 841 [cert 
den 51 S.Ct. 36]. (2) Such trustee 


dictions, will be subrogated to the lien of the state 
or municipality, BS and this rule applies where pay- 
ment is made under a mistake as to the ownership 
of, or his interest in, the property.°° 
right to.a lien or to subrogation is given by stat- 


Where the 


‘became subrogated to the rights of 


the city and could compel discharge 
of taxes from assets on which the 
trustee had no lien as against general 
ereditors. First Nat. Bank v. Proctor, 
supra. (3) The trustee, although re- 
imbursing itself for taxes from pro- 
ceeds of sale, could claim subrogation 
to the rights of the city on behalf of 
bondholders. First Nat. Bank v. 
Proctor, supra. (4) The trustee was 
not estopped from insisting on the 
right of subrogation because the 
bondholders agreed to prove against 
the receiver of the corporation only 
claims provable in bankruptcy. First 
Nat. Bank v. Proctor, supra. (5) A 
mere volunteer, paying a tax, cannot. 
be subrogated to a tax lien, without 
express agre@ment. WHast Side Pack- 
an Co. v. Fahy Market, 24 F.(2d) 
44, 
{d] Extent of lien—(1) Where 
the land consists of separate lots, and 
no rights of third persons have in- 
tervened, it is error to declare a lien 
on each lot for the taxes paid on it 
by another, but the whole amount 
should be adjudged a lien on the lots 
collectively. Goodnow v. Litchfield, 
19 N.W. 226, 63 Iowa 275 [aff 8 S.Ct. 
210; 123)U.S. 549, 31 Led. 199).<)(2) 
Where a party in possession of land, 
claiming ownership, compromises the 
taxes thereon, and is subsequently 
ousted, his lien for taxes paid is only 
for the compromise amount, nor can 
he enforce compensation for his serv- 
ices in procuring the compromise. 
vacunen v. Otis, 115 P. 858, 63 Wash. 


[e] Duration of lien.—Where one, 
believing that he holds a valid lien 
not barred by limitation, pays in good 
faith delinquent general taxes to pro- 
tect the lien, so as to procure an 
equitable lien on the land therefor, he 
is subrogated to the rights and liens 
of the county and state, against 
which limitation does not run; Bal- 
linger -Annot. Code & St. § 1740; 
Pierce Code § 8678, providing that 
taxes assessed upon realty shall after 
levy be a lien thereon until paid. 
Childs v. Smith, 99 P. 304, 51 aes 
457, 130 Am.S.R. 1107 es reh 107 P. 
1053, 58 Wash. 148]. 

Subrogation: 

Soke rand see Subrogation 60 C.J. p 


Of third person paying municipal as- 
sessment, on property of another, 
for public improvement see Munici- 
pal Corporations § 3418. 

55. Ark.—New York Life Ins. Co. 
v. Nichol, 281 S.W. 21, 170 Ark. 791. 

Iowa.—Goodnow v. Oakley, 25 N.W. 
912, 68 Iowa 25 [aff 6 S.Ct. 944, 118 
i ace 380 L.Ed. 61]. 

Y.—Baranowski _ v. Wetzel, 161 

NWS: 1538, 174 App.Div. 507. 
N.D.—Beyer v. Investor’s Syndi- 

cate, 153 N.W. 476, 31 N.D. 247. 
Tex.—Harrison v. First Nat. Bank, 

238 S.W. 209, modifying judgment 

(Civ.App.) 224 S.W. 269. 
Wash.—Childs v. Smith, 99 P. 364, 

51 Wash. 457, 130 Am.S.R. 1107 [aff 

reh 107 P. 10538, 58 Wash. 148]. 
W.Va.—Camden v. Fink Coal, ete., 

Co., 145 S.E. 575, 106 W.Va. 312, 61 

A.L.R. 584. 

[a] Right to lien.—Goodnow v. 
Oakley, 25 N.W. 912, 68 Iowa 25 [aff 
6 S.Ct. 944, 118 U.S. 43, 30 L.Hd. 61]; 
Bowen v. Duffie, 23 N.W. 277, 66 Iowa 
88; Goodnow v. nceee 19 N.w. 681, 
63 Iowa 569 [aff 8 S.Ct. 211, 123 US. 
540, 31 L.Ed. 235]; Goodnow v. Litch- 
field, 19 N.W. 226, 63 Lowa 275 [aff 
8 S.Ct 210, 123 U.S. 549, 31 L.Ed. 199]. 

[b] Right to subrogation.—New 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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ute,°® a party who brings himself within its terms 
is entitled to enforce his rights thereunder.®? 
payment of taxes may be made under such cireum- 
stanees as to prevent the acquisition of a lien by 


York Life Ins. Co. v. Nichol, 281 S. 
W. 21, 170 Ark. 791; Kemp v. Cossart, 
14 S.W. 465, 47 Ark. 62; Baranowski 
v. Wetzel, 161 N.Y.S. 153, 174 App.Div. 
507; Beyer v. Investor’s Syndicate, 
153 _ N.W. 476, 31 N.D. 247; Camden 
v. Fink Coal & Coke Co., 145 S.E. 575, 
106 W.Va. 312, 61 A.L.R. 584. 

[c] Negligence.—One who paid 
taxes in reliance on the erroneous 
statement of the tax clerk on property 
not her own is not negligent, even in 
the absence of a finding of fact that 
she was not negligent and is entitled 
to subrogation. Baranowski v. Wet- 
wel, 161 N.Y.S. 1538, 174 App.Div. 507. 

{d] Erroneous belief in lien of 
judgment or mortgage.—Where a 
judgment creditor or mortgagee pays 
taxes on land, believing in good faith, 
although erroneously, that the judg- 
ment or mortgage is still a lien on the 
land, the payment is not voluntary, 
and he acquires an equitable lien on 
the land for the taxes so paid with in- 
terest from the several dates of pay- 
ment. Childs v. Smith, 99 P. 304, 51 
Wash. 457, 130 Am.S.R. 1107 [aff reh 
107 P. 1053, 58 Wash. 148]; Hemen v. 
Rinehart, 87 P. 953, 45 Wash. 1; Duns- 
muir v. Port Angeles Gas, etc., Co., 71 
P » 80 Wash. 586; Packwood v. 
Briggs, 65 P. 846, 25 Wash. 530. 

56. See statutory provisions. 

57. Ark.—Person v. Cogbill, 22 S. 
W.(2d) 161, 180 Ark. 664; Belleclair 
Planting Co. v. Hall, 188 S.W. 574, 125 
Ark. 203. 

Kan.—Wood v. Gruble, 1 P. 277, 81 
Kan. 69. 

Ky.—Allen v. Perrine, 45 S.W. 500, 
103, Ky. 516, 20 Ky.L. 202, 41 L.R.A. 
351. 

La.—Abbott v. Heald, 55 So. 28, 128 
La. 718. 

Mich.—Detroit Shipbuilding Co. v. 
Detroit, 199 N.W. 645, 228 Mich. 145. 

Wash.—Packwood v. Briggs, 65 P. 
846, 25 Wash. 530. 

B.C.—Smith vy. Anderson, 18 B.C. 
453. 

[a] Statutes construed and applied. 
—(1) In Arkansas Crawford & M. Dig. 
§ 10053 does not subrogate an agent 
paying taxes at the owners’ request 
to a lien of the state, but only gives 
him a lien against the owner. First 
Nat. Bank v. Polk, 284 S.W. 769, 171 
Ark. 5438. (2) Under Crawford & M. 
Dig. § 10053, lien of a mortgage, 
executed after payment of taxes by 
defendant for the owner,.is superior 
to defendant’s lien for such payment. 
First Nat. Bank v. Polk, supra. (3) 
An agent’s lien for taxes paid on an- 
other’s land, under Crawford & M. 
Dig. § 10053, limitations being plead- 
ed, is restricted for the amount of 
taxes for three years, under § 6950. 
Person v. Cogbill, 22 S.W.(2d) 161, 
180 Ark. 664. (4) Under a statute 
giving to every attorney, agent, or 
guardian, etc., ‘seized or having the 
care of lands,” a lien for money ad- 
vanced in paying taxes thereon, one 
who pays taxes on land as the agent 
or attorney of the owner is not en- 
titled to a lien, unless he shows that 
he was seized of the lands or had the 
care of them. Belleclair Planting Co. 
v. Hall, 188 S.W. 574, 125 Ark. 203; 
Woodall v. Delatour, 43 Ark. 521; 
Peay v. Feild, 30 Ark. 600. (5) Kirby 
Dig. § 2754, giving a lien to one in pos- 
session of land for taxes paid thereon, 
could not be invoked by one who was 
never in possession. St. Louis, I. M. 
& S. Ry. Co. v. Blaylock, 181 S.w. 
302, 121 Ark. 402. (6) One whose 
payment of taxes on land was not 
made under a void tax deed could not 
claim the lien for such taxes, given by 
Kirby Dig. § 7112, or by Act July 23, 
1868 (Acts [1868] p 281). St. Louis, 
I. M. & S. Ry. Co. v. Blaylock, supra, 
(7) Kirby Dig. § 7112 provides that, 
if a tax sale is proved invalid because 
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But 


of informality in the proceedings, the 
purchaser may receive from the land- 
owner the amount of taxes for which 
it would have sold and the amount 
paid thereon, and such land shall be 
bound for the payment thereof. Sec- 
tion 7113 provides that no sale for 
delinquent taxes shall be considered 
invalid for having been charged on 
the tax book in any other than the 
owner’s name, if it be otherwise suf- 
ficiently described, and, the taxes be 
due and unpaid at the time of the 
sale. It was held that one discharg- 
ing the state’s lien for taxes by their 
payment has an interest in the land 
to the extent of the amount paid. 
Alexander v. Capps, 140 S.W. 722, 100 
Ark. 488. (8) In Georgia, under Civ. 
Code (1910) §§ 1140, 1145, a wife pur- 
chasing, with separate estate, tax 
executions against her husband’s 
property, is entitled to a lien on the 
husband’s property superior to any 
other liens. Atlanta Nat. Bank v. 
Brown, (Ga.) 159 S.E. 874. (9) Comp. 
L. (1879) § 149 p 969, providing that, 
if taxes are paid by any party ‘‘whose 
lands are in controversy in any of the 
courts of this state,’ and the party so 
paying shall fail to recover the land, 
he shall be entitled to recover the 
taxes paid from the party recovering, 
and they shall be a lien on the land, 
does not apply where taxes are paid 
by a purchaser at sheriff’s sale, and 
such purchaser, in a suit for posses- 
sion, is defeated. Wood v. Gruble, 1 
P. 277, 31 Kan. 69. (10) In Louisiana 
a mortgage creditor, who has paid 
taxes on the property hypothecated, 
is subrogated by operation of law to 
the privilege of the taxing authorities 
under Civ. Code art 2161, providing 
that subrogation takes place of right 
for the benefit of him, who, being 
himself a creditor, pays another 
ereditor, whose claim is preferable to 
his by reason of his privileges or 
mortgages (Timken v. Wisner Es- 
tates, 95 So. 711, 153 La. 262; Abbott 
v. Heald, 55 So. 28, 128 La. 718), (11) 
notwithstanding Act [1898] No. 170 § 
89, providing for conventional subro- 
gation of person paying the taxes 
(Timken v. Wisner Hstates, supra). 
(12) One paying taxes for 1925 could, 
as subrogee, under Act (1898) No. 170 

89, as amended by Act (1924) No. 
138, enforce liens, privileges, etc., of 
taxing bodies unaffected by tax sale 
for 1926 taxes. Miller v. Loisel Sugar 
Cosh 227 “So: 2383) 170 Tan 115. 2 2 C13) 
One who has paid taxes on property 
in which he is interested, and has be- 
come subrogated to the rights of the 
state under the statute, is not entitled 
to claim payment by the sheriff out 
of the proceeds of the sale of the 
property, unless he first obtains an 
order of court. State ex rel. Union 
Cent. Life Ins. Co. v. Dunn, 62 So. 639, 
133 La. 221. (14) If the person 
legally subrogated fails to prosecute 
his right until the lien of the state 
or municipality is lost, his lien is 
likewise lost. Will’s Succession, 15 
La.Ann. 381. (15) Legal subrogation 
does not take place in favor of the 
third possessor, who pays taxes as- 
sessed to him (Soniat v. Whitmer, 74 
So. 916, 141 La. 235; Succession of 
Erwin, 16 La.Ann. 132) (16) as 
against prior mortgage creditors 
(Chaffe v. Ludeling, 34 La.Ann. 962). 
(17) Under Remington & B. Code § 
9258, providing that any person in- 
terested in land sold for delinquent 
taxes may pay taxes and costs before 
the tax deed is issued, and have a 
lien, a mortgagee of such property 
may pay a delinquent tax and assert 
it asa lien. Sparks v. Standard Lum- 
ber Co., 159 P. 812, 92 Wash. 584. 
(18) L. (1897) § 82 p 175, giving a 
lienor the right to pay taxes on land 
and acquire a lien for reimbursement, 


subrogation or otherwise.®§ 
subrogation exists where the payment was volun- 
tary, in the legal sense, or was made at the request 
of the owner and for his mere accommodation.®? 
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No right to a lien or 


applies to one holding a valid judg- 
ment lien against the land. Packwood 
v. Briggs, 65 P. 846, 25 Wash. 530. 
(19) Where a mortgagee of personal 
property pays taxes levied thereon to 
protect the property and preserve his 
lien, he does not thereby acquire a 
lien on the property for such taxes 
under L. (1891) p 322 § 109, providing 
that any person having a lien on any 
real property on which taxes have 
not been paid may pay the taxes, and 
the same shall constitute an addi- 
tional lien, since such provision re- 
lates only to liens on real estate. 
Dunsmuir v. Port Angeles Gas, Water, 
Electric Light & Power Co., 63 P. 1095, 
24 Wash. 104. ‘ 

58. National Surety Co. v. Canon 
Block Inv. Co., 187 P. 522, 68 Colo. 
171; , Title -Guaranteé;,», ete.)) Cor) v. 
Haven, 89 N.E. 1085, 196 N.Y. 487, 25 
L.R.A.N.S. 1308, 17 Ann.Cas. 1131; 
Dale v. McEvers, 2 Cow. (N.Y.) 118; 
Beyer v. Investors’ Syndicate, 153 N. 
W. 476, 31 N.D. 247. 

[a] Mllustrations.—(1) Where a 
bank depositary of county funds pur- 
Suant to a custom gave the county 
treasurer a deposit slip for the 
amount of the taxes due by a de- 
positor in return for a receipt for the 
taxes, and where, on failure of the 
bank, the county treasurer’s indemni- 
tor was required, in indemnifying the 
treasurer for deposits lost, to include 
in the payment the amount of such 
taxes, the indemnitor could not re- 
cover the taxes against the depositor 
on the theory that it was subrogated 
to the rights of the treasurer to en- 
force the claim for taxes, since the 
indemnitor’s payment to the treasurer 
was to reimburse him for the loss of 
deposits, and not a payment of the 
taxes, the claim against the depositor 
for the taxes being in the bank’s re- 
ceiver. National Surety Co. v. Canon 
Block Inv. Co., 187 P. 522, 68 Colo. 
LTT: (2) Taxes levied on devised 
land during the lifetime of the testa- 
trix were her personal debts charge- 
able against her estate, so that money 
represented by a forged check used to 
pay the same cannot be regarded as 
being used to relieve the land from a 
lien, and hence the equitable doctrine 
of subrogation is not available to a 
bank which, by reason of paying the 
check, seeks to be subrogated to the 
lien of the taxes as against the de- 
visees. Title Guarantee & Trust Co. 
v. Haven, 89 N.E. 1085, 196 N.Y. 487, 
25 L.R.A.N.S. 1308, 17 Ann.Cas. 1131. 

59. U.S.—Hast Side Packing Co. v. 
Fahy Market, 24 F.(2d) 644; In re 
Brinker, 128 F. 634; Montgomery v. 
City Council of Charleston, 99 F. 825, 
40 C.C.A. 108, 48 L.R.A. 503; Mercan- 
tile Trust Co. v. Hart, 76 F. 673. 

Ark.—Person v. Cogbill, 22 S.W. 
(2d) 161, 180 Ark. 664; First Nat. 
Bank v. New England Securities Co., 
6 S.W.(2da) 12, 176° Ark. 1181, 1187 
[quot Cyc]; New York Life Ins. Co. 
v. Nichol, 281 S.W. 21, 170 Ark. 791; 
Peay v. Feild, 30 Ark. 600. 

Ind.—Snoddy v. Leavitt, 5 N.E. 13, 
105 Ind. 357; Sohn v. Wood, 75 Ind. 


17. 

Iowa.—Union Cent. L. Ins. Co. v. 
Chapin, 113 Iowa 411. 

Ky.—Gibson v. Western & S. Life 
Ins. Co., 171 S.W. 390, 161 Ky. 810, L. 
R.A.1915D 697. 

Mo.—Jacobs v. Webster, 205 S.W. 
530, 199 Mo.App. 604; Podesta v. Un- 
ion Land Co., 133 S.W. 109, 152 Mo. 
App. 393; Wall v. Hanford, 127 S.W. 
111, 142 Mo.App. 395. 

N.J.—Hildreth v. Vineland Trust 
Co., 145. A. 625, 104 N-.J.Hq. 317; 
Rankin v. Coar, 22 A. 177, 46 N.J.Eq. 
566, 11 L.R.A. 661. 

N.Y.—Finegan v. New York, 38 N. 
Y.S. 358, 4 App.Div. 15; Koehler v. 
Hughes, 4 Misc. 236, 24°N.Y.S. 760 
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Nor can this lien be made effective against a sub- 
sequent purchaser from the real owner who had no 
notice of the circumstances under which the taxes 
were paid.°° The right of subrogation, independ- 
ently of statute, must, it has been held, arise either 
out of the fact that the party asking subrogation 
was interested in the property and entitled to pay 
the taxes in order to protect his interest, or he must 
have paid the taxes at the request of the owner, 
with the understanding that he should be subro- 
gated, and that no rights of third parties inter- 
vened,*! and a stranger, having no interest in the 
property, who pays the taxes under an agreement 
with the owner for subrogation to the tax liens, is 
not entitled to subrogation as against holders of 
a mortgage lien on the property.°* So a third per- 
son lending money to a testamentary trustee for 
the purpose of removing a lien for taxes on the 
land is not entitled to subrogation.°* A state tax 
is not an ordinary debt subject to the control of 
the parties,** and the taxing unit cannot assign. the 
claim to a citizen and thereby subrogate him to the 
collecting rights of the taxing unit, unless the law 
expressly confers such power.®® So it has been held 
that, where a person is compelled to pay municipal 
taxes, to protect his own interests, and is subro- 
gated to the rights of the municipality, such pay- 
ment divests the lien of the municipality, and it 
cannot be compelled to enter a lien for the benefit 
of the person making the payment.°® The right 
of subrogation of a person paying taxes on the land 
of another cannot be determined in an action at law 
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(§§ 1228-1229 


to recover from the landowner the amount paid.°? 

Rights of tax collector paying taxes. In the ab- 
sence of a statute so providing, a tax collector pay- 
ing taxes on land or extending credit therefor is 
not subrogated to the state’s lien for taxes.°* 

Bona fide occupants of land; set off of taxes 
against rental value. It has been held that, in eq- 
uity, a bona fide occupant of land has a lien thereon 
for taxes and assessments paid,®® although there 
is authority to the eontrary.*° However this may 
be, the bona fide occupant may, in a proper case, 
recoup or set off the amount of taxes paid against 
the rental value or the value of, the land.*+ 

[§ 1229] c. Corporation Paying Tax on Stock, 


- Indebtedness, or Securities—(1) In General. The 


validity of statutes in force in several jurisdictions‘* 
requiring corporations to pay the taxes assessed 
upon the shares of their capital stock in the hands 
of individual stockholders, or upon their outstanding 
bonded indebtedness, and directing, or intending, 
that the corporation shall then deduet and retain 
the amount of such taxes from dividends payable to 
its stockholders or from interest on its bonds, as 
the case may be, has been sustained by the courts.** 
It is generally held that such a provision makes the 
tax a debt due from the corporation, for which it 
is directly and primarily liable,*4 whether any div- 
idends are payable to the stockholder or not,’° and 
that its liability for the same is not affected by its 
becoming insolvent or going into the hands of a 
receiver,’* although there is contrary authority.7* 
But payment by the bondholders themselves, or by 


[aff 25 N.Y.S. 1061, 73 Hun 167, aff 
42 N.E. 1051, 148 N.Y. 507). 

Pa.—Hoffman v. Bell, 61 Pa. 444; 
Crum v. Burke, 25. Pa. 377. 

Tenn.—Ferguson v. Quinn, 36 S.W. 
576, 97 Tenn. 46, 33 L.R.A. 688. 

Tex.—North Téxas Lumber Co. v. 
First Nat. Bank of Atlanta, (Civ. 
App.) 186 S.W. 258; Furche v. Mayer, 
- (Civ.App.) 29 S.W. 1099. 

Va.—Repass v. Moore, 36 S.E. 474, 
98 Va, 377. 

{a] Rule applied.—A company, 
elaiming wild and unoccupied land 
under one who bought it at private 
sale from an administrator at one 
seventh of its appraised value, is not 
entitled to a lien for taxes paid, where 
it does not appear that any part of 
the price received by the administra- 
tor was paid to the heirs or used in 
paying decedent’s debts, and where 
the company was a mere volunteer, 
in paying the taxes as to such heirs. 
Podesta v. Union Land Co., 133 S.W. 
109, 152 Mo.App. 393. 

60. First Nat. Bank v. New Eng- 
land Securities Co., 6 S.W.(2d) 12, 176 
Ark. 1181, 1187 [quot Cyc]. 

61. New York Life Ins. Co. v. 
Nichol, 281 S.W. 21, 170 Ark. 791 [dist 
Belleclair Planting Co. v. Hall, 188 S. 
W. 574, 125 Ark. 203 (where no rights 
of a mortgagee or other lienor inter- 
vened)]; Merrill v. Tobin, 48 N.W. 
1044, 82 Iowa 529; Bowen v. Duffie, 
23 N.W. 277, 66 Iowa 88. 

62. Gibson .v. Western, etc., Life 
Ins. Co., 171 S.W. 390, 161 Ky. 810, 
L.R.A.1915D 697. 

63. Price v. Courtney, 87 Mo. 387, 
56 Am.R. 453. 

64. In re Green River Jockey Club, 
5 F.(2d) 259. See generally supra § 4. 

65. In re Green River Jockey Club, 
supra. 

66. Jackson vy. Pittsburgh, 8 Pa. 
Dist. 150. 

67. Maxwell v. Hatherly, 211 N.W. 
963, 170 Minn. 27. 

63. New York Life Ins. Co, v. 
Nichol, 281 S.W. 21, 170 Ark. 791; In 
re Wallace, 59 Pa. 401; Hinchman v. 
Morris, 2 S.E. 863, 29 W.Va. 678. 

[a] Collector is responsible on of- 


ficial bond for credit extended tax- 
payers, and is not subrogated to the 
state’s lien right. Taaffe v. Sander- 
son, 294 S.W. 74, 173 Ark. 970. 

[b] Although tax lien may be kept 
alive for benefit of surety paying the 
taxes, a tax collector, who pays the 
taxes out of his own funds, cannot be 
considered a surety, and he has no 
eer therefor. In re Wallace, 59: Pa. 


69. McInerney v. Beck, 39 P. 130, 
10 Wash. 515. 

70.. Taylor v. Roniger, 110 N.W. 
503, 147 Mich. 99. 

71. Ark.—Nunn v. Lynch, 115 S.W. 
926, 89 Ark. 41, 16 Ann.Cas. 852; Mc- 
Cloy v. Arnett, 2 S.W. 71, 47 Ark. 445. 

Kan.—Scott v. Scott, 137 P. 971, 91 
Kan. 372. 

N.Y.—Haight v. Pine, 10 App.Div. 
470, 42 N.Y.S. 303. 

Pa.—Muthersbaugh v. McCabe, 22 
Pa.Super. 587. 

Tenn.—Smith v. Cross, 140 S.W. 
1060, 125. Tenn. 2159; Vaughn’. vy. 
Vaughn, 45 S.W. 677, 100 Tenn. 282. 

And see Taylor v. Roniger, 110 N. 
W. 503, 147 Mich. 99 (if bona fide oc- 
cupant is sued for use and occupation, 
the taxes paid by him are a proper 
item to be considered and credited). 

72. See statutory provisions. 

73. New Orleans v. Louisiana Sav. 
Bank, ete., Co., 31 La.Ann, 826; Dono- 
van v. Firemen’s Ins. Co., 30 Md. 155; 
Commonwealth v. Sun Oil Co., 143 A. 
495, 294 Pa. 99, 60 A.L.R. 737; Com. 
v. Lehigh Valley R. Co., 18 A. 406, 
410, 129 Pa. 429; Com. v. Delaware 
Div. Canal Co., 16 A. 584, 123 Pa. 594, 
2 L.R.A. 798; Catawissa R. Co.’s Ap- 
peal, 78 Pa. 59; Maltby v. Reading, 
etc.;.R. <Co., 52, Pa. 240;  Gom. -v. 
Wiilkesbarre, etc., R. Co., 14 Pa.Co. 
205; Com. v. New York, ete., R. Co., 
9 Pa.Co. 305; South Nashville St. R. 


Co. v. Morrow, 11 S.W. 348, 87 Tenn. | 


406, 2 L.R.A. 853. b 

[a] Foreign corporations.—A stat- 
ute making it the duty of the treas- 
urer of every corporation doing busi- 
ness in the state to assess and collect 
the tax imposed on corporate loans, 
and deduct it from the interest paid 


to individual residents on bonds held 
by them, and extending such provi- 
sion to all foreign corporations duly 
registered and doing business in the 
state, without regard to whether. the 
treasurer whose duty it is to pay the. 
interest on such obligations is a resi- 
dent of the state or not, is valid, as 
applied to a treasurer residing in a 
foreign state, but having his official 
domicile in this. state. Common- 
wealth v. Sun Oil Co., 143 A. 495, 294 
Ba. 99,760 A\TARs 130: 

[b] Extraterritorial effect.—Act 
June 30, 1885 (P. L. 194) § 4, relative 
to taxes imposed on corporate loans, 
has no extraterritorial effect on offi- 
cers residing outside the state. Com- 
monwealth v. Barrett Mfg. Co., 92 A. 
302, 246 Pa. 301. 

[c] Repeal—aAct June 13, 1907 (P. 
L. p 640) did not operate to release 
trust companies from liability for 
taxes accrued at its passage, under 
the former tax law (Act June 8, 1891 
[P. L. p 229]), though such former 
law was repealed by the later one, 
which did not expressly contain a 
saving clause reserving the right to 
collect such taxes. Commonwealth v. 
Mier REE Trust Co., 76 A. 5, 227 Pa. 

74. State v. Baltimore, 65 A. 369, 
105 Md. 1, 11 Ann.Cas. 716; American 
Casualty Ins. Co.’s Case, 34 A. 778, 
82 Md. 535, 38 L.R.A. 97; Com. v. Le- 
high Valley R. Co., 18 A. 406, 410, 129 
Pa. 429; Com. v. Wilkesbarre, ete., 
R. Co., 14 Pa.Co. 205; Buffalo, ete., R. 
Co. v. Com., 3 Brewst. (Pa.) 374. 

75. American Casualty Ins. Co.’s 
Gage 34 A. 778, 82 Md. 535, 38 L.R.A. 


76. American Casualty Ins. Co.’s 
Case, supra; Com. v. Philadelphia, 
ete., Coal, ete., Co, 20 A. 531, 580, 137 
Pa. 481 [mod 23 A. 809, 145 Pa. 283] 
(holding that, although a corporation 
is in the hands of a receiver appoint- 
ed by the United States court, it is 
the duty of its treasurer to assess and 
pave ae three mill tax on its bonded 

e 3 

77. Relfe v. Columbia L. Ins. Co., 
11 Mo.App. 374 (assessment required 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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any other parties, will discharge the corporation 
from liability for the tax,’8 and it has been held 
that, where a corporation, for lack of funds, de- 
faults in the payment of interest on its bonds for 
a certain year, so that its treasurer cannot retain 
the state taxes from the amount going to bondhold- 
ers, the corporation is not liable to the state for the 
taxes of that year.7® Under a statute requiring a 
municipal corporation’ to pay the state tax on its 
stock loans for the holders thereof, and directing 
its collection from them by the corporation by de- 
ducting it from the interest due and payable there- 
on to them,®® the obligation to pay such tax is a 
direct statutory obligation, for breach of which 
an action at law will lie.8+ 

[§ 1230] (2) Bank Stock, Dividends, and Depos- 
its.S? A state has power to require a bank to pay, 
in the first instance, taxes legally assessed against 
the shares of stock owned by its respective stock- 
holder,’? at least where the bank has funds in its 
hands equitably belonging to the stockholders suf- 
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ficient for this purpose,’* and to look to the stock- 
holders for reimbursement; and this applies to 
national banks.§5> The duty of the bank to pay the 
tax carries with it an implied lien in favor of the 
bank against the stock and the dividends and prof- 
its derived therefrom for reimbursement of the sum 
paid,*® irrespective of any transfer of the stock.§7 
When the assessment has been made in accordance 
with the statute, the ordinary processes for the col- 
lection of taxes on personalty may be put into op+ 
eration against the bank.88 The bank cannot evade 
its statutory duty by a mere subterfuge,®® and 
whether a resolution of the bank directors declaring 
a dividend to be placed to the credit of a stockhold- 
er’s account, and to remain as a deposit until oth- 
erwise ordered, is such a subterfuge, or is made in 
good faith, is a question of fact.°° 

Construction and operation of statutes. The or- 
dinary rules of construction®! are applicable to these 
statutes.°? The tax is on the shares of the bank as 
the property of the stockholders, and the liability 


to be made on shares of stock is not 
a charge against the corporation, and 
a tax is not payable by the receiver 
of an insolvent and dissolved corpo- 
ration). 
78. Com. v. Lehigh Valley R. Co., 
104 Pa. 89. : 
Com. v. Philadelphia, etc., R. 
€o;;) 138 Pa.Cor:65- 
See statutory provisions. 
$1. State v. Baltimore, 65 A. 369, 
105 Mad. 1, 11 Ann.Cas. 716. 
82. Taxability of: 
Banks generally see supra §§ 262-271. 
National Banks see supra §§ 272-289. 
Shares of bank stockholders: 
Generally see supra §§ 265-267. 
tp aetionel banks see supra §§ 275— 


83. Conn.—Shippee v. Riverside 
Trust Co., 156 A. 43, 113 Conn. 661. 

Ga.—Daniel v. Bank of Clayton 
County, 114 S.E. 210, 154 Ga. 282. 

Ind.—Klauss v. Citizens’ Nat. Bank, 
93 N.E. 558, 46 Ind.App. 683. 

Iowa.—Kennedy v. Citizens’ Nat. 
Bank, 104 N.W. 1021, 128 Iowa 561. 

Ky.—Hager v. Citizens’ Nat. Bank, 
105 S.W. 403, 914, 127 Ky. 192, 32 
Ky.L. 95. 

Mo.—State v. Citizens’ State Bank, 
202 S.W. 382, 274 Mo. 60; State v. 
Carterville First Nat. Bank, 79 S.W. 
943, 180 Mo. 717; State v. Shryack, 
78 S.W. 808, 179 Mo. 424. 

Neb.—Bressler v. Wayne County, 
118 N.W. 1054, 82 Neb. 758 [mod 122 
N.W. 23, 84 Neb. 774]; State v. Flem- 
ing, 97 N.W. 10638, 70 Neb. 523, 529. 

N.C.—Atty.-Gen. v. Cape Fear Bank, 
40 N.C. 71; Atty.-Gen. v. Newbern 
Bank, 21 N.C. 216. 

Pa.—tTruby’s Appeal, 96 Pa. 52. 

Va.—Union Bank v. Richmond, 26 
S.E. 821, 94 Va. 316. 

Wash.—Jefferson County v. Port 
Townsend First Nat. Bank, 80 P. 449, 
38 Wash, 255. 

[a] Bank’s claim for reimburse- 
ment.—Where a bank pays taxes as- 
sessed on its stock, as required by 
statute, its claim for reimbursement 
against the holder of such stock is 
an asset of the bank which it is en- 
titled to collect. Kennedy v. Citizens’ 
Nat. Bank, 104 N.W. 1021, 128 Iowa 

61. 

: [b] Repeal of statute.—Acts (1907) 
ce 281, which provides in §§ 1, 3, and 
5 that the shares of capital stock of 
any bank shall be assessed to the 
owners thereof, and that the bank 
shall retain so much of any dividend 
sufficient to pay the taxes assessed on 
such stock, ete., by implication re- 
peals Acts (1903) ¢ 29 § 10 (Burns 
St. Annot. [1908] § 10,214), providing 
that taxes assessed upon the shares 
of stock of a bank shall be paid by 
the bank in the same manner that 
other individuals pay their taxes, etc., 


and the appearance of this previous 
act in Burns St. Annot. gives it no 
force. Klauss v. Citizens’ Nat. Bank, 
93 N.E. 558, 46 Ind.App. 683. 

84 Charleston Nat. Bank v. Mel- 
ton, 171 F. 743, 748; State v. Cantley, 
(Mo.) 26 S.W.(2d) 976; State v. Citi- 
zens’ State Bank, 202 S.W. 382, 274 
Mo. 60. 

“Tt might be that an attempt to 
make the bank pay the tax of a share- 
holder, when there were no accrued 
dividends or earnings upon the shares 
of stock owned by such shareholder 
in the hands of the bank out of which 
payment could be made, would amount 
to an attempt to make one party pay 
the debt of another; but, surely, there 
can be no objection to the payment of 
the tax on behalf of the shareholders, 
when the bank does have funds in 
its hands equitably belonging to 
its shareholders sufficient for the 
purpose.” Charleston Nat. Bank v. 
Melton, supra. 

[a] Personal liability of bank.— 
The duty of a bank to pay a tax if it 
has sufficient assets is a personal lia- 


bility. State vy. Cantley, (Mo.) 26 S. 
W.(2d) 976. 
85. U.S.—Merchants’, etc, Nat. 


Bank v. Pennsylvania, 17 S.Ct. 829, 
167 U.S. 461, 42 L.Ed. 236; Aberdeen 
First Nat. Bank vy. Chehalis County, 
17 S.Ct. 629, 166 U.S. 440, 41 L.Ed. 
1069; Lionberger v. Rowse, 9 Wall. 
468, 19 L.Ed. 721; Louisville First 
Nat. Bank v. Kentucky, 9 Wall. 353, 19 
L.Ed. 701 [aff 4 Bush (Ky.) 98, 96 Am. 
D. 285]; Charleston Nat. Bank v. Mel- 
ton, 171 F. 743; Hager v. American 
Nat. Bank, 159 F. 396, 86 C.C.A. 334; 
Omaha First Nat. Bank v. Douglas 
County, 9 F.Cas.No. 4,799, 3 Dill. 330. 

Ala.—Sumter County v. Gainesville 
Nat. Bank, 62 Ala. 464, 34 Am.R. 30; 
National Commercial Bank vy. Mobile, 
62 Ala. 284, 34 Am.R. 15. 

Idaho.—Steeves v. Bank of Weiser, 
109 P. 260, 18 Idaho 299; Shainwald 
vy. First Nat. Bank, 109 P. 257, 18 
Idaho 290. 

Iowa.—Kennedy v. Citizens’ Nat. 
Bank, 104 N.W. 1021, 128 Iowa 561; 
Farmers, ete., Nat. Bank v. Hoffmann, 
61 N.W. 418, 93 Iowa 119; Hershire 
v. lowa City First Nat. Bank, 35 lowa 
272. 

ae ae v. Citizens’ Nat. Bank, 

105 S.W. 408, 914, 127 Ky. 192, 32 
Ky.L. 95; Com. v. Citizens’ Nat, Bank, 
80 S.W. 158, 117 Ky. 946, 25 Ky.L. 
2100 [error dism 26 S.Ct. 750, 199 
U.S. 603, 50 L.Ed. 329]. 

N.J.—Mechanics’ Nat. Bank  v. 
Baker, 46 A. 586, 65 N.J.Law 113 [aff 
48 A. 582, 65 N.J.Law 549]; Farmers’ 
Nat. Bank v. Cock, 32 N.J.Law 347. 

N.M.—Albuquerque Nat. Bank v. 
Perea, 25 P. 776, 5 N.M. 664 [aff 13 S. 
Ct. 194, 147 U.S. 87, 387 L.Ed, 91]. 


N.Y.—Peo. y. Feitner, 83 N.B. 592, 
UGA INGYEE SS. 

Okl.— State v. Moreland, 8 P.(2d) 
808, 152 Okl. 37. 

Pa.—Gorley v. Bowlby, 8 Pa.Co. 17. 
- Vt—State v. Clement Nat. Bank, 
78 A. 944, 84 Vt. 167, Ann.Cas.1912D 
22 [aff 34 S.Ct. 31, 231 U.S. 120, 58 L. 
Ed. 147]. 

See also cases supra notes 83, 84; 
and infra passim note 86 et seq. 

Liability to taxation of: ' 
Property of national banks see supra 

§§ 262-264, 268-271. 2 
Shares of stockholders in national 

banks see supra §§ 265-267. 

86. Steeves v. Bank of Weiser, 109 
P. 260, 18 Idaho 299; Shainwald v. 
A ge Nat. Bank, 109 P. 257, 18 Idaho 

87. Steeves v. Bank of Weiser, 109 
P. 260, 18 Idaho 299; Shainwald v. 
ees Nat. Bank, 109 P. 257, 18 Idaho 

[a] Rule applied.—Where a stock- 
holder in a bank sold his shares after 
the date on which the taxes attached 
and prior to the payment by the bank, 
the bank cannot thereafter pay over 
the dividends on such stock to the 
purchaser, and maintain a personal 
action against the vendor for recov- 
ery of the taxes so paid after the 
sale. Steeves v. Bank of Weiser, 109 
P. 260, 18 Idaho 299; Shainwald_ v. 
First Nat. Bank, 109 P. 257, 18 Idaho 
290. 

ss. Palmer v. McMahon, 10 S.Ct. 
324, 183 U.S. 660, 33 L.Ed. 772; State 
Nat. Bank vy. Morrison, 22 F.Cas.No. 
13,325, 1 McCrary 204. 

Collection and enforcement of taxes 
generally see infra §§ 1290-1413. 

8S. Pollard v. Newton First Nat. 
Bank, 28 P. 202, 47 Kan. 406. 

90. Pollard v. Newton First Nat. 
Bank, supra. 

91. See Statutes §§ 563-655, 

92. Hager v. Citizens’ Nat. Bank, 
105 S.W. 4038, 914, 127 Ky. 192, 32 Ky. 
L. 95; Atty.-Gen. v. Cape Fear Bank, 
40 N.C. 71; Commonwealth v. Central 
Nat. Bank, 143 A. 105, 293 Pa. 404. 

[a] Construction to effectuate leg- 
islative intent.—Hager v. Citizens’ 
Nat. Bank, 105 S.W. 408, 914, 127 Ky. 
192, 32 Ky.L. 95. 

[b] Statute construed (1) as re- 
quiring payment out of the general 
funds of the bank. Atty.-Gen. v. Cape 
Fear Bank, 40 N.C. 71; Atty.-Gen. v. 
Newbern Bank, 21 N.C. 216. (2) Un- 
der an act providing the method of 
taxing bank stock payable before 
March 1, amended by an act effective 
January 1, the bank’s right to make 
payment under the old act did not 
expire until March 1. Commonwealth 
v. Central Nat. Bank, 143 A, 105, 293 
Pa, 404. 
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for the tax is that of the stockholders, not of the 
bank,®* which is merely an agency or instrumental- 
ity through which the tax is to be paid.®* The bank 
is not directly liable to pay such tax unless it has 
dividends or other property of the stockholders in 
its possession,?® and hence the tax cannot be en- 
forced against the receiver of an insolvent stat 
or national®? bank when the property represented 
While statutory 
provisions may require the bank to deduct from the 
annual earnings such amount as may be necessary 
to pay the taxes due or levied upon its shares of 
stock,®’ such provisions will not require the bank 
to provide, at the time dividends are paid, for a 
tax neither due nor levied and the amount of which 


by the shares has disappeared. 


eannot then be ascertained.°®® 


Illegal tax. The agency of the bank! extends only 


93. U.S.—Merchants’, etc. Nat. 
Bank v. Pennsylvania, 17 S.Ct. 829, 
167 U.S. 461, 42 L.Ed. 236; Aberdeen 
First Nat. Bank v. Chehalis County, 
17 S.Ct. 629, 166 U.S. 440, 41 L.Ed. 
1069; Cummings v. Merchants’ Nat. 
Bank, 101 U.S. 158, 25 L.Hd. 903; 
Charleston Nat. Bank v. Melton, 171 
F. 743; Hager v. American Nat. Bank, 
159 FB. 396, 86 C.C.A. 334. 

Ga.—Daniel v. Bank of Clayton 
County, 114 S.E. 210, 154 Ga. 282. 

Idaho.—Steeves v. Bank of Weiser, 
109 P. 260, 18 Idaho 299; Shainwald 
v. First Nat. Bank, 109 P. 257, 18 Ida- 
ho 290. 

La.—In re Feliciana Bank & Trust 
Co., 78 So. 169, 143 La. 46. 

Minn.—State v. Barnesville Nat. 
Bank, 159 N.W. 754, 134 Minn. 315. 

Mo.—State v. Cantley, 26 S.W.(2d) 

; State v. Citizens’ State Bank, 
202 S.W. 382, 274 Mo. 60; State v. 
Shryack, 78 S.W. 808, 179 Mo. 424. 

N.J.—Mechanics’ Nat. Bank v. Ba- 
ker, 46 A. 586, 65 N.J.Law 113. 

Okl.—Bd. of Equalization v. Peo- 
ple’s Nat. Bank, 193 P. 622, 79 Okl. 
312; Bd. of Equalization v. First 
State Bank, 188 P. 115, 77 Okl. 291. 

{a] Bank cannot charge tax paid 
against bank’s earnings.—Where a 
bank pays the taxes on stock owned 
by its stockholders, it cannot charge 
the same up against the aggregate 
earnings of the bank, but must charge 
it against the shares on which the 
payment was made. Steeves v. Bank 
of Weiser, 109 P. 260, 18 Idaho 299; 
Shainwald v. First Nat. Bank, 109 P. 
257, 18 Idaho 290. 

94. U.S.—Merchants’, etc., Nat. 
Bank v. Pennsylvania, 17 S.Ct. 829, 
167 U.S. 461, 42 L.Ed. 236; Cummings 
v. Merchants’ Nat. Bank, 101 U.S. 153, 
25 L.Ed. 903; Charleston Nat. Bank 
v. Melton, 171 F. 743. 

Conn.—Shippee v. Riverside Trust 
Co., 156 A. 43, 113 Conn. 661. 

Ga.—Daniel v. Bank of Clayton 
County, 114 S.E. 210, 154 Ga. 282. 

Idaho.—Steeves v. Bank of Weiser, 
109 P. 260, 18 Idaho 299; Shainwald 
v. First Nat. Bank, 109 P. 257, 18 Ida- 
ho 290. 

Ky.—Com. v. Citizens’ Nat. Bank, 
BS ie 158, 117 Ky. 946, 25 Ky.L. 

La.—In re Feliciana Bank, etc., Co., 
78 So. 169, 143 La. 46 

N.Y.—Attna Ins. Co. v. New York, 
40 N.Y.S. 120, 7 App.Div. 145 [aff 47 
N.E. 593,153 N.Y. 331]. 

Okl.—State v. Moreland, 3 P.(2d) 
803; 152 Okl. 37; Hamilton v. Ex- 
change Nat. Bank, 242 P. 860; Ham- 
ilton v. International Bank, 242 P. 
858, 114 Okl. 28; Brown v. Hennessey 
State Bank, 189 P. 355, 78, Okl. 141; In 
re Durant Nat. Bank, 230 P. 712, 107 
Okl. 65; Bd. of Equalization v. Peo- 
pie Nat. Bank, 193 P. 622, 79 Okl. 

[a] Thus “the duty and obliga- 
tion of the corporation is merely as 
‘paymaster for the shareholders,’ to 
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to the payment of taxes legally assessed against 
the stockholders,? and where a tax paid is illegal, 
the stockholder may recover the amount as money 
paid out to his use.* 

Liability of purchasing bank. Where a state bank 
has funds sufficient to pay taxes, but has not paid 
the tax on its stockholders, another bank which 
purchases all its assets and assumes to pay all its 
debts is liable for the taxes assessed against the 
shares of the stockholders.* __ 

A national bank has implied power to 
stipulate that it shall voluntarily pay a tax imposed 
on a specified class of its interest-bearing deposits 
for the purpose of relieving the depositors of the 
obligation of returning their deposits for taxation 


and themselves paying the tax, although by so do- 


pay the tax in the first instance, ‘as 
the debt and in behalf of the share- 
holder.’’”’ Shippee v. Riverside Trust 
Co: Lb6 AS 4311s iConny 661, 

{b] Valuation of shares.—Under 
Act (1898) No. 170, §§ 1, 30, 34, 35, 
40, 71, making the amount of tax 
against stockholders of a bank de- 
pendent on the valuation placed on 
shares by taxing authorities, the bank 
as agent for collection is not required 


.|to appropriate or apply any funds of 


the stockholders to payment of taxes 
before such valuation. In re Felici- 
ana Bank & Trust Co., 78 So. 169, 143 
La. 46. 

[c] Deposit of tax rolls.—As to 
functions of a bank as agent for pay- 
ment of taxes upon its stockholders 
and théir shares under statute, an as- 
sessment is completed and taxes as- 
certained only on deposit of tax rolls 
by the assessor. In re Feliciana Bank 
& Trust Co., 78 So. 169, 143 La. 46. 

95. U.S.—Stapylton v. Thaggard, 
Ota BY 935.00 Ot CcAL Ns bond BOSLOME Ve 
Beal, 55 F. 26, 5. C.C.A. 26. 

Iowa.—Redhead v. Iowa Nat. Bank, 
103 N.W. 796, 127 Iowa 572; Farmers’, 
ete., Nat. Bank v. Hoffmann, 61 N.W. 
418, 93 Iowa 119; Hershire v. Iowa 
City First Nat. Bank, 35 Iowa 272. 

La.—In re Feliciana Bank & Trust 
Co., 78 So. 169, 143 La. 46. 

Minn.—State v. Security Nat. Bank, 
173 N.W. 885, 143 Minn. 408;. State v. 
Security Nat. Bank of Minneapolis, 
165 N.W. 1067, 139 Minn. 162; State 
v. Barnesville Nat. Bank, 159 N.W. 
754, 134 Minn. 315. 

Mo.—State ex rel. and to Use of Bay 
v. Citizens’ State Bank, 202 S.W. 382, 
274 Mo. 60. . 

N.M.—State v. State Trust & Sav- 
ings Bank, 245 P. 253, 31 N.M. 282. 

96. State v. State Trust & Savings 
Bank, supra. 

[a] Thus, where a bank made no 
earnings out of which dividends could 
be declared on stock, and none was 
declared during the period for which 
the tax was assessed, the receiver of 
an insolvent domestic bank cannot be 
charged with taxes, assessed against 
stockholders. State v. State Trust & 
Saw nee Bank, 245 P., 258, 31 N.M. 


97. Rosenblatt v. Johnston, 104 U. 
S. 462, 26 L.Ed. 832; Stapylton v. 
Thargard, 91" By 98 33 Ci CiA S853: 
Boston v. Beal, 51 F. 306 laff 55 #. 
26, 5 C.C.A. 26]; In re Feliciana Bank 
& Trust, Co., 78''So:>169,°143 War 4¢: 
State v. Barnesville Nat. Bank, 159 
N.W. 754, 134 Minn. 315; Baker v. 
King County, 50 P. 481, 17 Wash. 622. 

[a]. Reason for rule-—No proceed- 
ings for the collection of the tax can 
be maintained against the receiver of 
an insolvent national bank, where 
the property represented by the 
shares has disappeared, since the re- 
ceiver could not in such case be re- 
imbursed, and consequently the tax 
would fall on the assets of the bank, 
rather than on the stockholders. Bos- 


ing the bank may be required to pay a part of the 


ton v. Beal, 51 F. 306 [aff 55 F. 26, 5 
C.C.A. 26]; Baker v. King County, 50 
P. 481, 17 Wash. 622. 

[b] Applicability of statute.—As- 
suming that Act (1898) No. 170 § 49, 
requiring liquidators in possession 
of personal property to pay taxes, re- 
fers to liquidators appointed in an 
extrajudicial proceeding, it was not 
applicable to liquidators of a bank, 
where taxes assessed against stock- 
holders were not due when the bank 
was in liquidation, and were subse- 
quently annulled by Act (1916) No. 
169. Hughes v, City Trust & Savings 
Co., 91 So. 747, 151 La. 313. 

98. See statutory provisions. 

99. State v. Security Nat. Bank of 
Sines pelis, 165 N.W. 1067, 139 Minn. 


fa] Rule applied.—Where a na- 
tional bank closed in May, and dis- 
tributed its assets to its stockhold- 
ers, and in the following October, an 
assessment waS made and personal 
property tax was levied on stock of 
stockholders, the bank then having 
no funds belonging to its stockhold- 
ers, it could not be required to pay the 
tax. State v. Security Nat. Bank of 
bir repre da) 165 N.W. 1067, 139 Minn. 


[b] Term “levied,” as used in Gen. 
St. (1913) § 2021, providing that be- 
fore declaring any dividend every 
bank shall deduct from its annual 
earnings such amount as may be nec- 
essary to pay any taxes levied upon 
the shares of its stock, refers to the 
administrative act of making the as- 
sessment, and extending the tax upon 
the tax lists, and such language can- 
not be construed as requiring a bank 
to withhold from its stockholders suf- 
ficient funds to pay whatever tax 
might be levied at any time in the 


future. State v. Security Nat. Bank 
of Minneapolis, 165 N.W. 1067, 139 
Minn. 162. 


1. See supra text and note 94. 

2. A®tna Ins. Co. v. New York, 40 
N.Y.S. 120, 7 App.Div. 145 [aff 47 N.E. 
S938, LOsyIN. Woes sly: 

3. Adtna Ins. Co. v. New York, su- 
pra. 

Recovery back of taxes paid gen- 
erally see infra §§ 1258-1288. 

4 State ex rel. and to Use of Wy- 
att v. Cantley, (Mo.) 26 S.W.(2d) 976; 
State ex rel. and to Use of Bay v. 
Citizens’ State Bank, 202 S.W. 382, 
274 Mo. 60. But see Hughes v. City 
Trust & Savings Co., 91 So. 747, 151 
La. 313 (holding that, where banks 
purchasing the assets of an existing 
bank assumed the obligations and lia- 
bilities specified in a list which did 
not refer to taxes assessed against 
stockholders, there was no conven- 
tional obligation on them to pay the 
taxes, and no legal obligation, partic- 
ularly in a summary proceeding un- 
der an assessment annulled by Act 
(1916) No. 169 because made against 
the stockholders). 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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tax which by reason of withdrawals, ete., it might 
Hot be able to charge against the accounts of depos- 
itors. 

[§ 1231] d. Apportionment and Contribution.® 
Where separate interests in the same parcel of realty 
are owned by different persons, or even where there 
are separate tenements in the same building, the 
taxes may be apportioned among those interested,’ 
and so as between the owner of the original parcel 
and a purchaser of a! portion of it;8 but there can- 
not be an apportionment of a year’s taxes between 
different persons who may happen to own the land 
in the course of the year,® and it has been held that 
the rule that, where two creditors of a common 
debtor, who is insolvent, each has, relatively to the 
other, the highest lien upon a distinct parcel of the 
debtor’s land, and there are outstanding tax liens 
on both parcels, the burden of discharging the liens 
should be apportioned between the two creditors,!® 
does not apply where the equities of the creditors 
on different parcels are unequal. Statutes some- 
times provide for the apportionment of taxes among 
the proper subdivisions or parcels of the real estate 
assessed.1? Generally, where one person pays the 
whole amount of the taxes for which several are 
liable, he may eall upon the others for contribu- 

5. State v. Clement Nat. Bank, 78 


A. 944, 84 Vt. 167, Ann.Cas.1912D 22 
[aff 34 S.Ct. 31, 231 U.S. 120, 58 L.Ed. 


for taxes. 


[b] 
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MeNeil v. O’Brien, 91 N.E. 
138, 204 Mass. 594. 
In New Jersey, 
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tion;1® but a mere volunteer cannot compel con- 
tribution;'* nor, it has been held, can one owner 
pay the tax before the land is lawfully advertised 
for sale, and call upon the other owners for con- 
tribution.t> Where taxes on different parcels of 
land belonging to the same owner must, by statute, 
be first levied on parcels not aliened by him, if he 
sells all the parcels the grantee of that last sold, 
who is compelled by levy to pay the tax on all the 
parcels, cannot compel contribution from the pur- 
chaser of the first parcel sold.1® 

Taxes on homestead.!? It is the duty of the mm- 
nor children residing on a homestead, and the wid- 
ow, to pay the taxes,1® and if such taxes are paid 
by the minor children, they may recover her pro- 
portionate share from the widow. 

[§ 1232] 4. Payment from Property in Custody 
of Law.?° Where property subject to taxes has been 
sold under deeree of foreclosure or other judicial 
process and the proceeds brought into court, even 
if the statute does not expressly direct the payment 
of the taxes out of the fund, it is entirely proper 
for the court to do so,?! and the same is true in 
regard to property in the possession of a receiver 
appointed by the court. 


Ga.—Dysart v. Brown, 26 S.E. 767, 
100 Ga. 1. 


under Gen. Idaho.—Palmer v. Pettingill, 55 P. 


147]. 
6. Contribution for taxes paid by 
one cotenant see Tenancy in Common 


[38 Cyc 51]. 

7. Graham v. Dunigan, 15 N.Y. 
Super. 516; Cincinnati College v. 
Yeatman, 30 OhioSt. 276; Iron City 


Tool Works v. Long, 7,.A. 82, 4 Pa. 
Cas. 57. 

[a] In Washington (1) L. (1899) 
e 141 § 11, authorizing the apportion- 
ment of taxes on a part of a tract 
assessed as a whole, by its express 
provisions requires notice of the pro- 
ceedings thereunder only where the 
assessed valuation of the tract to be 
divided exceeds two thousand dollars. 
Coleman v. Security Sav. Society, 107 
PS $42>(57 Washes 675... (2)-The stat- 
ute does not prescribe any particular 
form of proceeding. Coleman v. Se- 
curity Sav. Society, supra. 

Partial payment by owner of sepa- 
rate interest see infra § 1244. 

8. People v. Brooklyn Assessors, 
Se NE t 45 iS Nee 2 OL 

[a] In North Dakota L. (1897) c¢ 
126 § 96, and L. (1890) ec 132 § 92, 
providing for the division of valua- 
tions for taxation on transfer of part 
of a tract, do not apply to division 
of valuations where no transfer has 
been made after assessment of taxes. 
State Finance Co. v. Bowdle, 112 N.W. 
76, 16 N.D. 193. 

Sale of separate parcels; liability 
for taxes in inverse order of aliena- 
tion see supra § 1208. 

9. Shaw v. Quinn, 12 Serg.&R. 
(Pa.) 299, 300. 

“When the person, who, in the be- 
ginning of the year, is charged with 
the taxes, aliens during the year, it 
is his business to make his bargain 
with the alienee, respecting the tax- 
es; this is generally understood, and 
provided for by the parties, so that 
there is no inconvenience in holding 
the alienor liable to the collector for 
the whole year’s taxes.” Shaw v. 
Quinn, supra. 

10. Planters’ Warehouse Co. v. 
Simpson, 138 S.E. 55, 164 Ga. 190. 

11. Planters’ Warehouse Co. v. 
Simpson, supra. ri 

12. See statutory provisions. 

[a] In Massachusetts St. (1909) c 
490 pt 1 § 88, which provides for the 
apportionment of taxes upon real es- 
tate subsequently divided, is opera- 
live only before the real estate is sold 


| having the fund in possession. 


Tax Act (1903) (Pub. L. [1903] p 414) 
§ 61, the council of the city of Bay- 
onne are required on proper applica- 
tion of any person interested to ap- 
portion taxes among the proper. sub- 
divisions or parcels of real estate as- 
sessed for taxes in such city. Morris, 
etc.,, Dredging Co. v. Bayonne, 67 A 
20, 75 N.J.Law 59. 

13. Dikeman v. Dikeman, 11 Paige 
(N.Y.) 484; Iron City Tool Works v. 
bong, TCA. 82,-4,Pa:Cas. 157. 

14. Taylor v. Planet Property Co., 
78 Mo.App. 137. 


15. Homer v. Cilley, 14 N.H. 85. 
16. Bull v. Griswold, 14 R.I. 22. 
17. Homesteads generally see 


Homesteads 29 C.J. p 770. 

18. Roberts v. Miller, 291 S.W. 814, 
173 Ark. 38. 

19. Roberts v. Miller, supra. 

20. Payment of municipal taxes 
out of proceeds of judicial sale see 
Municipal Corporations § 4449. 

21. Huckleby v. State, 48 So. 979, 
57 Fla. 433; Morris v. Lalaurie, 1 
So. 659, 39 La.Ann. 47; Dupuy’s Suc- 
cession, 33 La.Ann. 258; Degner v. 
Baltimore, 21 A. 697, 74 Md. 144; 
Georgetown College v. Perkins, 21 A. 
551, 74 Md. 72; Baltimore v. Chase, 
2 Gill&J. (Md.) 376; Poughkeepsie 
Ok Bank v. Winn, 56 How.Pr. (N.Y.) 
368. 

[a] Intervention by state.—(1) 
The state has a right to intervene in 
a suit to enforce its lien for taxes on 
property involved therein, and obtain 
an order for payment out of proceeds 
arising from the judicial sale of such 
property (Huckleby v. State, 48 So. 
979, 57 Fla, 433); (2) and where the 
state does intervene in such case, par- 
ties wishing to question the legality 
of the tax must do so by answer 
(Huckleby v. State, supra). 

[b] Necessity of application to 
court.—The levy of a tax on money 
gives the county a lien, but if the 
money has come into the custody of 
the law, the lien can be availed of 
only by direct application to the court 
Yuba 
County v. Adams, 7 Cal. 35. 

Lien not divested by judicial sale 
see supra § 1206. 

22. U.S.—Ex p. Tyler, 13 S.Ct. 785, 
149 U.S. 164, 37 L.Ed. 689. 

Conn.—Lamkin v. Baldwin, etc., 
Mfg. Co., 43 A. 598, 1042, 72 Conn. 
57, 44 L.R.A. 786. 


653, 6 Idaho 346. 

Ill— Wiswall v. Kunz, 50 N.E. 184, 
173. LS aAAt0- 

Ind.—Stoner v. Bitters, 52 N.E. 149, 
an ses 575. 

y-—Spalding v. Com., 10 S.W. 420 
88 Ky. 135, 10 Ky.L. 714. f 

N.J.—-In re U. S. Car Co., 43 A. 673, 
60 N.J.Eq. 514 [rev 42 A. 272, 57 N.J- 
Eq. 357]. 

N.Y.—Central. Trust Co. v. New 
York. City; ete.,. RCo... 1.8. Nam. 92, 
110 N.Y. 250, 1 O.R.A. 260; Matter 
of Columbian Ins. Co., 3 Abb.Dec. 239, 
3 Keyes 123. 

Pa.—Com. v. Buffalo, ete., R. Co., 
2 Dauph.Co. 216. To same effect Phil- 
ade, ete., R. Co. v. Com., 104 Pa. 


Wash.—Spokane County v. 
86 P. 1066, 43 Wash. 655. 

[a] Rule applied; procedure.—(1) 
Where it appears that an insolvent 
corporation, whose assets are in the 
hands of a receiver, is already two 
years in default in the payment of its 
state and county taxes, and that the 
taxes for a third year will soon be- 
come due, it is the duty of the judge 
by whom the receiver was appointed, 
upon a proper application by the tax 
collector, to order the receiver, if no 
other means are available for the pur- 
pose, to sell a sufficiency of the prop- 
erty of the corporation to raise the 
money with which to pay the over- 
due taxes; and the fact that all of the 
income derived by a receiver from 
carrying on the business of a corpo- 
ration whose assets are in his hands 
is requisite to the operation of that 
business is no legal excuse for such 
long delay in paying its taxes. Dy- 
sart v. Brown, 26 S.H. 767, 100 Ga. 
1. (2) While property held by a re- 
ceiver should be assessed to the re- 
eeiver, the fact that it is assessed in 
the name of the party for whom the 
receiver holds possession does not af- 
fect the validity of the tax; and it is 
within the power of the court ap- 
pointing the receiver to allow the 
amount of the tax, aS a claim against 
the receiver, and order the same paid 
by the receiver to the tax collector; 
and that the taxes upon this property 
in the hands of the receiver, assessed 
after his appointment, may properly 
be regarded as part of the costs and 
expenses of the receivership, and may 
be ordered paid in full, as other costs 
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[§ 1233] 5. To Whom Payment Made.?* A pay- 
ment of taxes, in order to be effective in relieving 
the person and his property from liability, must 
be made to the officer primarily authorized to re- 
ceive them,?* or at least to some one legally dele- 
gated to act in his behalf in receiving and receipt- 
ing for the taxes.25 Where payment is made to 
a tax assessor, and his unofficial receipt is given 
therefor, the payment is valid although the assessor 
embezzles the money.” 

Payment to bank. Where a county treasurer de- 
livers tax receipts to a bank for delivery to taxpay- 
ers on payment of their taxes to the bank, he there- 
by makes the bank his agent for collection of the 
taxes,27 and if a taxpayer pays his tax to the bank 
and receives a receipt, such tax being marked by 
the treasurer on his books as paid, there is a valid 
payment to the treasurer,?* and the taxpayer can- 
not be required to pay again upon the insolvency of 
the bank before the money is actually transferred 


TAXATION 


[§§ 1233-1234 


receipts are not in the possession of the bank for 
delivery to taxpayers, a taxpayer who pays his tax 
to the bank, the money being credited to the county 
treasurer, and the freasurer notified of the payment, 
makes the bank his agent for the purpose of having 
the bank pay the money to the treasurer and receive 
his tax receipt,?° and if the bank becomes insolvent 
before the treasurer comes into actual possession 
and control of the money, the loss falls on the tax- 
payer.*1 But even though the bank is the agent 
of the taxpayer. and not of the county treasurer, 
payment of. a tax to the bank will be a sufficient 
payment if the treasurer actually receives. the 
money.*? 

[§ 1234] 6. Time and Place of Payment. Ordi- 
narily, taxes must be paid promptly,?* but there 
is no duty to pay until the taxes are due.?* The 
statutes ordinarily fix the time when taxes shall 
become due and payable and prescribe the length of 
time which may elapse before they shall be consid- 


to the treasurer.?® 


and expenses. Wiswall v. Kunz, 50 
N.E. 184, 173 Ill. 110. (3) The prop- 
er procedure is for the court appoint- 
ing a receiver of property of a dece- 
dent’s estate which is in litigation to 
direct him to list the property in the 
county court, and pay the taxes, but it 
is not improper for the former court 
to grant leave to institute a suit in 
the county court against the receiver, 
to compel him to list the property, 
and the county court having ordered 
the receiver to do so, and its order 
having been appealed to the court ap- 
pointing him, and there affirmed, the 
latter court may be considered as 
having directed the listing. Spalding 
v. Com., 10 S.W. 420, 88 Ky. 135, 10 
Ky.L. 714. (4) Where a railroad cor- 
poration was insolvent and all its 
property was in the hands of a re- 
ceiver appointed in an action to fore- 
close a mortgage thereon, the amount 
of which exceeded the value of all the 
property, and the receiver as such was 
operating the road under order of the 
court, and had in his hands moneys 
arising from the gross earnings suf- 
ficient to pay a tax imposed upon the 
corporation under and pursuant to the 
Corporation Act of 1881 (L. [1881] c 
361), the state was not confined to the 
proceedings prescribed in such act to 
collect such tax, but the court, on pe- 
tition and application of the attorney- 
general, made in the foreclosure suit, 
and on notice to the corporation and 
to the receiver might, in its discre- 
tion, make an order directing the re- 
ceiver to pay the same out of said 
gross earnings. Central Trust Co. v. 
New York City, etce., R. Co., 18 N.E. 
92, 110 N.Y. 250, 1 L.R.A. 260. 

[b] Excuse for nonpayment.—The 
facts that a receiver had sold the 
property, which was realty, by the 
court’s order and approval, and the 
purchaser had taken it subject to tax- 
es, were held a “good and sufficient 
cause” for nonpayment within the 
meaning of Horner Rev. St. (1897) § 
6436, providing that, where a receiver 
neglects to pay taxes on property, he 
may be cited to show cause why such 
taxes, with penalty, should not be 
paid. Stoner v. Bitters, 52 N.E. 149, 
151 Ind. 575. 

[c] Necessity for order.—Taxes 
assessed on property of a corporation 
in the hands of a receiver can be re- 
covered only by an application for an 
order requiring the receiver to pay 
the taxes. Coy v. Title Guarantee & 
Trust Co., 212 F. 520 [aff 135 C.C.A. 
658, 220 F. 90, L.R.A.1915E 211]. 

Taxes on property in hands of re- 
ceiver as preferred claims see Receiv- 
ers §§ 407-411. 

23. Authority to collect see infra 
§§ 1304-1312. 


On the other hand, where tax 


cine fees and taxes see Licenses 
120 


24. Ind.—State v. Mutual Life Ins. 
Co. of New York, 93 N.E. 213, 175 Ind. 
59, 42 L.R.A.N.S. 256; Sherrick v. 
State, 79 N.H. 1938, 167 Ind. 345. 

lowa.—Rundel v. Boone County, 216 
N.W. 122, 204 Iowa 965. 

Ky.—Heath v. Hazelip, 167 S.W. 
905, 159 Ky. 555; Auditor Public Ac- 
counts v. Western Union Tel. Co., 46 
S.W. 704, 20 Ky.L. 469. 

Okl.—Haynie v. Bryant & Parker, 
245° Ps 612) 177 (Okl. 138," 140" [quot 
Pitman v. State, 158° PB. 1137, 
. 270; State v. Davis, 158 P. 
1138, 57 Okl. 490. 

Pa.—Com. v. Wertz, 20 Pa.Dist. 820; 
Marshall v. Baldwin, 11 Phila. 403 
(holding that proof of payment of 
taxes to a conveyancer is not proof of 
payment to a proper person). 

R.I.—Young v. King, 3 R.I. 196. 

S.D.—Scheafer v. McFarland, 207 
N.W. 982, 49 S.D. 605. 

Tex.—Texas, etc., R. Co. v. State, 
97 S.W. 142, 43 Tex.Civ.App. 580. 

[a] Taxpayers are chargeable 
with notice that taxes must be paid 
to the county treasurer. Scheafer v. 
McFarland, 207 N.W. 982, 49 S.D. 605. 

[b] Statutory provisions.—(1) Un- 
der Burns St. Annot. (1908) § 9247, 
pointing out the method of paying 
money into the treasury of the state, 
and § 10,216, requiring every foreign 
insurance company to report semi- 
annually to the state auditor the 
amount of its receipts from business 
in the state and to pay “into the treas- 
ury of the state’ a specified sum on 
every one hundred dollars of such 
receipts, etc, a foreign insurance 
company must pay the money exacted 
from it into the treasury of the state, 
and a payment to the auditor having 
no authority to receive it is a pay- 
ment at its peril. State v. Mutual 
Life Ins. Co. of New York, 93 N.E. 
21355175 sInd)) 09, v420 do RUA NGS. 256 
(state held not estopped to assert in- 
validity of payments to auditor); 
Dailey v. State, 87 N.E. 4, 171 Ind. 
646 [transf from App. Ct. 86 N.E. 498, 
42 Ind.App. 690]. (2) Money so paid 
does not become, in the auditor’s 
hands, the property of the state with- 
out some act amounting to an ac- 
ceptance or ratification by the state, 
and without such acceptance or rati- 
fication the court will not presume 
that the state has a legal right there- 
to. Dailey v. State, supra. 

25. Rundel v. Boone County, 216 
N.W. 122, 204 Iowa 965; Haynie v. 
Bryant, 245 P. 612, 117 Okl. 138, 140 
[quot Cyc]; Pitman v. State, 158 P. 
1137, 59 Okl. 270; State v. Davis, 158 
P. 1188, 57 Okl. 490; Randall v. 
Dailey, 28 N.W. 352, 66 Wis. 285. 


ered delinquent;*> and while a property owner is 


[a] Signature of receipt.—Where 
payment is made to a person author- 
ized by the county treasurer to re- 
ceive the taxes, the fact that the re- 
ceipt is signed only by a stamp with 
a facsimile of the treasurer’s signa- 
ture will not affect the rights of the 
taxpayer, as against a subsequent 
purchaser of the land at tax sale. 
Randall v. Dailey, 28 N.W. 352, 
Wis. 285. 

26. Griffith v. Anderson, 125 P. 218 
22 Idaho 323. : 


27. Rundel v. Boone County, 216 
N.W. 122, 204 Iowa 965. z 
os Rundel v. Boone County, su- 

29. Rundel v. Boone County, su- 


pra. 
30. Scheafer v. McFarland, 20 : 
W. 982, 49 S.D. 605. f A 
aa Sina a Vv. ppeeog ten supra. 
Ci aunder v. est 272 e 
127 Kan. 135. : Pandit 
[a] IWustration.—Where a county 
treasurer sent duplicate tax rolls and 
blank tax receipts to a bank, desig- 
nated as county depositary, for con- 
venience in collecting taxes, a pay- 
ment of taxes to the bank, which plac- 
ed the amount on its books to the 
credit of the county, was a sufficient 
payment to the treasurer, where he 
recognized the receipt of the money 
by drawing on the account, by sign- 
ing ‘the original tax receipts, by en- 
tries made in his books, and by en- 
tries which he caused to be made in 
the books of the county clerk, Saun- 
Sele pei 272 P. 178, 127 Kan. 135. 
n n-re Opinion of the Justi 
159 N.E. 70, 261 Mass. 556. is 
Shek Peignes See infra § 1244, 
7 yran v. Smith, Me 
P.(2d) 219. Ger eaP Else 
35. See statutory provisions; and 
eae ae ee ade 
ta atutes construed and ap- 
plied.cIn re Ajax Dress Co., 290 a 
950 [cert gr People of State of New 
York v. Jersawit, 43 S.Ct. 706, 262 U. 
S. 741, 67 L.Ed. 1209, and rev 44 S.Ct. 


167, 263 U.S. 493, 68 L.Ed. 405]; Mce-. 


Gunnegle vy. Rutherford, 16 F.Cas.No 
8,815a, Hempst. 45 (construing early 
statute of Arkansas as inapplicable 
to nonresidents of state or township); 
Bank of Holyrood yv. Kottmann, 296 P. 
357, 132 Kan. 598; State v. Safe-De- 
posit, etc., Co., 39 A. 523, 86 Md. 581 
(taxes on capital stock of corpora- 
tion); Condon v. Maynard, 18 A. 957 
71 Md. 601; Carlisle v. Yoder, 12 So’ 
255, 69 Miss. 384 (construing the act 
of Feb. 13, 1867); State ex rel. White 
v. Fendorf, 296 S.W. 787, 317 Mo. 579: 
State vy. Eureka Consol. Min. Co., g 
Nev. 15 (tax on mining products un- 
der Act [1871] p 87 § 10); Hoglen 
v. Cohan, 30 OhioSt. 4386; McMillan v. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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under the duty to see that his taxes are paid with- 
in the statutory time,** he is entitled to a reasonable 
time in which to pay after payment is possible, and 
before the taxes become delinquent.?* 


Robbins, 5 Ohio 28; In re Harper, 26 
OhioN.P.N.S. 431; Willis v. Heigh- 
way, 19 S.W. 1385, 40 S.C. 476; Rucker 
v. Hyde, 109 S.W. 739, 118 Tenn. 358 
(Acts [1899] ¢ 435 § 43 construed as 
relating to taxes assessed under such 
act, and not to refer to those assess- 
ed under prior acts). 

[b] In Alabama (1) the tax year 
commences October 1 and ends Sep- 
tember 30. State v. Doster-Northing- 
ton Drug Co., 71° So.°427, 196 Ala. 
447. (2) Under Revenue L. § 16, Code 
(1907) § 2408, and Acts (1911) p 184 
§8§ 33e, 33g, and despite Acts (1915) 
p 532 § 18, and § 8 of the Revenue 
Law, corporation franchises are pay- 
able on January 1, and the franchise 
should be issued for the whole year. 
a rer ty v. State, 71 So. 99, 195 Ala. 


{c] In Kentucky, under St. §§ 4110, 
4111, state and local taxes on distill- 
ed spirits stored in a bonded ware- 
house become due and payable upon 
removal to another bonded warehouse 
by order of the commissioner of in- 
ternal revenue, and not only when 
finally removed from bond. W. B. 
Samuels & Co. v. Nelson County, 264 
S.W. 1098, 204 Ky. 490. 

[d] In Massachusetts (1) St. 
(1910) c 187 § 1, as amended by St. 
(1919) e¢ 349 § 19, declaring corpora- 
tion excise taxes due when the tax 
commissioner is notified or should 
have been notified of a sale or trans- 
fer of the corporation’s business or 
assets, applies to an excise tax not 
assessed at the time of ‘the sale, but 
rightfully levied for the portion of 
the calendar year ending -with the 
sale, although the normal time for 
such levy, has not arrived. Spring- 
dale Finishing Co. ¥. Commonwealth, 
136 N.E. 250, 242 Mass. 37.. (2) Un- 
der St. (1828) c 96 § 21, and Rev. St. 
e 9 § 1, providing that every bank 
shall, within ten days after the first 
Mondays of April and October in each 
year, pay a tax on the amount of its 
capital stock actually paid in, and 
that if any part of it shall have been 
paid within six months previous to 
“said days,” the tax shall be paid in 
proportion to the time that shall have 
elapsed after such payment, the right 
to the tax accrues to the common- 
wealth on the Monday specified, so as 
to constitute a debt from that time, 
and not ten days afterward. Com. 
v. Commonwealth Bank, 22 Pick. 176. 

[e] In Nebraska (1) under Comp. 
St. (1911) ¢ 77 art 1 § 141 et seq, tax- 
es on realty are not due, so that their 
collection can be enforced, until the 
first day of May after the tax list is 
delivered to the county treasurer. 
Cornell v. Maverick Loan & Trust Co., 
144 N.W. 1072, 1074, 95 Neb. 9, 14, 15. 
(2) “Delinquency of taxes’ necessa- 
rily includes a present obligation to 
pay, and means taxes “due” in the 
sense of owing, payable, justly owed. 
Cornell v. Maverick Loan & Trust Co., 
supra. 

[f] In New Jersey (1) under P. 
L. (1918) p 872 § 602, as amended by 
P. L. (1920) p 429 § 1, taxes become 
due on June 1 and December 1 of each 
year, and do not become “delinquent” 
until after those dates. Etz v. Perl- 
man, 143 A. 548, 103 N.J.Eq. 425. (2) 
The annual license or franchise tax 
imposed upon corporations by: P.* Le. 
(1906) p 31, amending the supplement 
of 1901 (P. L. p 31) to the act of 1884 
(P. L. p 232), is payable each year in 

"advance, the year beginning with the 
first Tuesday of May. Old Dominion 
Copper Mining & Smelting Co. v. State 
Board of Taxes & Assessments, 103 
A. 690, 90 N.J.Law 364 [aff 103 A. 79, 
91 N.J.Law 173]. 

[g] In New York, under Mortgage 
Tax Law (Consol. L. c 60 §§ 250— 


TAXATION 


After the 


267a), a mortgage tax need not be 
paid on delivery of a defeasance, 
which converts an o*herwise abso- 
lute grant into an equitable mortgage, 
but it is sufficient if paid before an 
attempt is made to enforce the mort- 
gage. Leavitt v. Waldemar Co., 151 
N.Y.S. 832, 88 Misc. 285. 

[h] In North Carolina (1) under 
Comp. St. §§ 2815, 3949 (3), 7987, and 
L. (1925) ¢ 101 § 1 c 102 art 3 §§ 44, 
59 (3), 78, 88, a tax on property for a 
particular year, although a lien from 
May 1, is not due until the first Mon- 
day in October. Shaffner v. Lipinsky, 
1388 S.E. 418, 194 N.C. 1. (2) Under 
Acts (1897) c 169 §§ 35, 36, providing 
that ‘‘all taxes shall be due on the 
first Monday in September in each 
year,” and “the sheriff or his deputy 
or tax collector shall attend at the 
court house or his office in the county 
town during the months of September 
and November for the purpose of re- 
ceiving taxes. He shall also in like 
manner attend at least one day dur- 
ing the month of October at some one 
or more places in each township, 
+ + . provided that nothing in this 
section shall be construed to prevent 
the collecting officer from levying and 
selling after the first day of Novem- 
ber, but he shall not sell before that 
day; the taxpayer may pay his taxes 
at any time before the last day of 
November. State v. Bryant, 28 S.E. 
551, 121 N.C.‘569. 

[i] In Oklahoma (1) under Comp. 
St. (1921) §§ 9719, 9971, a tax does not 
become delinquent before the tax rolls 
are certified to the county treasurer. 
Aaronson vy. Smiley, 285 P. 59, 142 Okl. 
29; Grubb v. Smiley, 285 P. 38, 142 
Okl.. 19; Coggeshall v. Smiley, 285 P. 
48, 142 Okl. 8; Aaronson v. Smiley, 
283 P. 789, 140 Okl. 255; Coggeshall 
v. Smiley, 283 P. 788, 140 Okl. 242; 
Grubb v. Smiley, 283 P. 784, 140 Okl. 
233. (2) Where all the taxes remain- 
ing due are paid within the time fixed 
by a joint house resolution extending 
the time, and declaring a time when 
each half of the taxes will become 
delinquent, such payment is compli- 
ance with Harlow Comp. St. Suppl. 
(1926) § 9722a. St. Louis-San Fran- 
cisco Ry. Co. v. Hendrickson, 263 P. 
148, 128 Okl. 266. (3) Under Wilson 
Rev. St. Annot. (1903) c¢ 75 art 10 § 
101, one half of the tax is due on De- 
cember 15 of the year in which the 
property is assessed, and if that is 
paid on or before such date the re- 
maining one half does not become due 
until June 15 of the following calen- 
dar year; but if one half the tax is 
not paid on December 15, the whole 
amount becomes delinquent on the 
third Monday in January following 
the assessment. Norton v. Chicago, 
ete., R. Co., 86 P. 289, 16 Okl. 488; 
Norton v. Choctaw, etc., R. Co., 86 P. 
287, 16 Okl. 482. 

[j] In Pennsylvania (1) the plac- 
ing of a tax duplicate in the county 
treasurer’s hands does not fix the 
time when the taxes become due and 
payable. It is the assessment that 
makes the tax, and when assessed 
they are due and payable. The word 
“collectible,” used in Act June 6, 1887 
(P. L. p. 363), does not change the 
time when a tax becomes due and 
Ellis v. Houseknecht, 57 Pa. 

(2) Where Act July 15, 
1; St. [1920] § 


par value of shares, to be paid before 
the 1st day of March in the follow- 
ing year, was amended by Act May 2, 
1925 (P. L. p 497 §§ 1, 2; St. Suppl. 
[1928] § 20384), omitting such provi- 
sion and taking effect Jan. 1, 1926, a 
tender of payment by the bank of tax- 
es in accordance with a prior act on 
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expiration of the statutory period, although the cit- 
izen still has the right to relieve his property by 
paying the delinquent taxes,®® they usually carry 


Jan. 26, 1926, for a period ending Jan. 
1, 1926, was sufficient, although the 
tender was made subsequent to the 
effective date of the repealing act, 
Since the repealing act did not pur- 
port to fix the tax for the period prior 
to its date, and the taxpayer was not 
compelled by the prior act to take any 
affirmative action before the effective 
date of the repealing act. Common- 
wealth y. Central Nat. Bank, 143 A. 
105, 293 Pa. 404. 

[k] In Texas (1) the reference in 
Vernon Ciy. St. Annot. Suppl. (1922) 
art 7687a, providing that the tax col- 
lector shall accept offer of payment 
of taxes on any parcel of land as 
Shown by the ‘delinguent tax rec- 
ords” of the county, does not restrict 
its operation to property and taxes 
appearing upon such delinquént rec- 
ords as. provided for in Vernon's 
Sayles Civ. St. Annot. (1914) art 7685, 
but the annual lists and reports pro- 
vided for in the former article are 
included in the term ‘delinquent tax 
records,” and the property owner is 
not required to wait until the delin- 
quent tax records provided in art 7685 
are completed in order to obtain a re- 
lease of his property by the payment 
of the sum .due thereon for taxes. 
Hoffmann v. Wood, (Civ.App.) 258 S. 
W. 835. (2) Under Rev. St. (1911) 
arts 7616, 7624, 7733, 7692, taxes paid 
during January next succeeding year, 
for which they are assessed, are not 
delinquent. Houston Oil Co. of Texas 
v. Howard, (Commn.App.) 294 S.W. 
848 [aff (Civ.App.) 256 S.W. 340]. (3) 
Sayles Civ. St. Annot. (1897) art 
5232j, requiring the tax collector on 
March 31 of each year to make a list 
of delinquent taxes, does not apply to 
the provision declaring that taxes are 
delinquent on February 1 of each 
year, and after that time, if not paid, 
a penalty shall attach. Clark y. El- 
mendorf, (Civ.App.) 78 S.W. 538. 
Rev. Civ. St. (1911) arts 2943, 2944, 
2945, 2957, 7615, 7616, relating to the 
payment of poll taxes and the issu- 
ance of receipts therefor on which the 
taxpayers may vote, does not entitle 
citizens who paid their taxes to a per- 
sonal agent on Jan. 30, 1912, to be for- 
warded to the tax collector, but which 
did not reach him until the 1st and 
2d days of February to voting receipts 
thereon dated as of Jan. 31, 1912. Da- 
vis v. Riley, (Civ.App.) 154 S.W. 314. 

[1] Im Virginia, under Code (1919) 
§ 6046, a writ tax, under a motion for 
judgment required to be docketed on 
the return day, need not be paid be- 
fore then, Lockard v. Whitenack, 144 
S.E. 606, 151 Va. 143. 

[m] In. Washington the words 
“this act,” within an amendatory stat- 
ute regulating times after which real- 
ty taxes become delinquent, refer, not 
to the amendatory statute, but to the 
original statute creating the tax (L. 
[1925] [Extra Sess.] p 281 § 83, as 
amended by L. [1931] p 341). Henry 
v. McKay, (Wash.) 3 P.(2d) 145. 

Time of payment of: 

License fees and taxes see Licenses § 

119. 

Municipal taxes see Municipal Cor- 

porations §§ 4442-4444, 

36. Mabie v. Fuller, 174 N.E. 450. 
255 N.Y. 194. 

87. Aaronson v. Smiley, 285 P. 59, 
142 Okl. 29; Grubb v. Smiley, 285 P. 
38, 142 Okl. 19; Coggeshall v. Smiley, 
285 P. 48, 142 Okl. 8; Aaronson v. 
Smiley, 283 P. 789, 140 Okl. 255; Cog- 
geshall v. Smiley, 283 P. 788, 140 Okl1. 
242; Grubb v. Smiley, 283 P. 784, 140 
Okl. 233. 

38. Bracey v. Ray, 26 La.Ann. 710; 
Connolly’s Case, 5 Wkly.N.C. (Pa.) 83 
State v. Folk, 23 S.E. 628, 45 S.C. 491. 

[a] Collector should receive taxes 
at any time offered without regard to 
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interest or a penalty,®® which must be included in 
the payment;*® although if the delinquent taxes 
are actually received by the collector without the 
penalty, a sale cannot afterward be made for the 
penalty.42 So where payment is not made at the 
proper time and the property is advertised for sale, 
the taxpayer, to prevent a sale, must pay the legal 
costs incurred at the time of payment.*? But when 
land has been sold for delinquent taxes, the owner’s 
right to discharge the tax by payment is lost and 
he has instead a right of redemption which must 
be obtained by means of the appropriate proce- 
dure.*? On the other hand, payment of taxes at a 
time when the collector is not authorized to receive 
them will not avoid a subsequent sale of the land 
for the same taxes.** 

Time of day for payment. A collector or receiver 
of taxes has a right to appoint certain reasonable 
hours of the business day during which alone his 
office will be open for the receipt of taxes.*® 

Place of payment. As to the proper place for the 
payment of taxes, it has been held that, where a 
new county or other political subdivision is formed 
" by separation from an old one, taxes on property 
within the district set off to the new county must 
be paid to the proper officer of that county, rather 
than in the old one;*® that if land has been as- 
sessed in a doubtful or disputed territory by two 


the question whether the payment is 49. 
in time to entitle the taxpayer to vote| 70 W.Va. 516. 
ata coming election. Connolly’s Case, 50. 
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Kendall vy. Phares, 74 S.E. 664, 


'U.S.—Poindexter v. Greenhow, [e] 
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counties, the tax may be paid in the county where 
the land is actually situated,47 and such payment 
will bar an action brought for the taxes in the other 
county.48 So it has been held that, under a stat- 
ute requiring land lying partly in one county or 
assessment district and partly in another to be en- 
tered for taxation in the county or district wherein 
the greater part is situated, but declaring that entry 
and payment in any county or district where any 
part of the land is situated shall discharge the 
taxes, payment of taxes under a listing in a mag- 
isterial district where the smaller portion of the 
land lies will discharge the taxes.*® 

[§ 1235] 7. Tender. A good and sufficient ten- 
der of taxes due has the same effect as actual pay- 
ment, in preventing the lawful prosecution of any 
proceedings for the enforcement of the taxes;°° pro- 
vided the tender is kept good.°4 But the tender 
must be unconditional,®? although a demand for a 
receipt will not invalidate the tender under this 
rule where the law makes it the duty of the tax 
receiver to give such receipt;>? and a tender of 
payment of all items of a tax bill except one, which 
is stricken off, accompanied by a receipt “in full 
payment of above account,” to be signed by the 
collector and returned to the taxpayer, is not con- 
ditional.’ The tender must also be made by a per- 


collector is a tender, 
28°. 215. 
Valid tender as satisfaction of 


Green v. Brooks, 


6 Wkly.N.C. (Pa.) 8. 

39 See infra XV. 

40. Bracey v. Ray, 26 La.Ann. 710. 

[a] Where default a misdemeanor. 
—The fact that the statute makes de- 
fault in the payment of poll taxes a 
misdemeanor will not prevent the col- 
lector from accepting voluntary pay- 
ment of delinquent poll taxes with 
penalties. State v. Folk, 23 S.E. 628, 
45 S.C. 491. 

41. Bracey v. Ray, 26 La.Ann. 710. 

Sale for penalties, costs, and fees 
generally see infra § 1531. 

42. Eaton v. Noyes, 78 A. 1080, 76 


N.H. 52. 
43. Coombs v. Steere, 8 Ill.App. 
147; Squire v. McCarthy, 112 N.W. 


327, 77 Neb. 431, 109 N.W. 768, 77 Neb. 


429. 

[a] In Alberta, under the statute, 
a tender of arrears is too late after 
a bona fide agreement has been en- 
tered into between the purchaser and 
the municipality. Standard Trust Co. 
v. Stewart Mun. Dist., [1929] 2 Dom, 
L.R. 271. 

Redemption from tax sales see in- 
fra §§ 1686-1794. 

44, ‘Thornton v. Smith, 36 Ark. 508; 
Texas, etc., R. Co. v. State, 97 S.W. 
142, 43 Tex.Civ.App. 580; Orange 
County v. Texas, etc., R. Co., 80 S.W. 
670, 35 Tex.Civ.App. 361. 

45. Lancaster v. Kray, 14 Pa.Dist. 
343, 21 Lanc.L.Rev. 383. 

46. Morehouse Parish v. Richland 
Parish, 23 La.Ann. 648; Fremont, etc., 
R. Co. v. Brown County, 26 N.W. 194, 
18 Neb. 516. 

[a] In Texas the acceptance by 
the controller of land rendered for 
taxation by a non-resident in an unor- 
ganized county, as provided under 
Tex. Const. art 8 §§ 11, 12, does not 
prevent the county upon’ its subse- 
quent organization from collecting 
taxes, where the same have not been 
actually paid to the controller, and 
the organization is effected before 
June i of that year. Magnolia Cattle, 
ete., Co. v. Love, 21 S.W. 574, 2 Tex. 
Civ.App. 385. 
pet People v. Wilkerson, 1 Idaho 


48. People v. Wilkerson, supra. 


5 S.Ct. 903; 962; 114 U.S. 270, 29 L.Ed. 
185; U.S. v. Lee, 1 S.Ct. 240, 106 U.S. 
196, 27 L.Ed. 171; Atwood v. Weems, 
99 U.S. 183, 25 L.Ed. 471; Tracey v. Ir- 
win, 18 Wall. 549, 21 L.Ed. 786; Rob- 
inson v. Lee, 122 F. 1012 [aff 25 S.Ct. 
180, 196 U.S. 64, 49 L.Ed, 388]; Par- 
sons v. Slaughter, 63 F. 876; Lewis 
v. Withers, 44 F. 165 [aff 14 S.Ct. 424, 
151 °U.S. 545, 38) L.Bd.-265)]> Willis. v. 
Miller, 29 F. 238; Green v. Brooks, 28 
F, 215; Schenck vy. Peay, 21 F.Cas.No. 
12,451, 1 Dill. 267. 

Ark.—Kinsworthy v. Austin, 23 Ark. 
375. And see Bender v. Bean, 12 S. 
We men 241, 52 Ark. 132 (implied ten- 

er). 

Ind.—Lancaster y. Du Hadway, 97 
Ind. 565. 

Me.—Loomis v. Pingree, 43 Me. 299, 

Md.—Duvall v. Perkins, 26 A. 1085, 


77 Md. 582. 
Burford, 26 Miss. 


Miss.—Jones v. 
194, 

Mo.—Harness v. Cravens, 28 S.W. 
971, 126 Mo. 233. But see McGuire v. 
Brockman, 58 Mo.App. 807 (holding 
that the only effect of tender is to 
stop the running of interest under 
Rev. St. § 1008, where no deposit is 


made). 
O’Keefe, 90 N.Y. 


N.Y.—People v. 
419. 

Or.—Nickum v. Gaston, 42 P. 130, 
28 Or. 322. 

Wash.—Loving v. McPhail, 92 P. 
944, 48 Wash. 113. 

Wis.—Edwards v. Upham, 67 N.W. 
728, 93 Wis. 455. 

[a] fllustration.—Where the own- 
er of property sends the treasurer of 
the county more than enough money 
to pay the taxes due on certain prop- 
erty, with a request to return the bal- 
ance if more than necessary for that 
purpose, and the treasurer receipts 
for the taxes in full, the effort to pay 
taxes is the equivalent of payment. 
BONE v. McPhail, 92 P. 944, 48 Wash. 

[b] Sufficiency of tender.—Where 
coupons from state bonds are made 
by law a legal tender in payment of 
taxes, but the state has notified the 
tax collectors not to receive them, the 
slightest offer of such coupons to a 


tax judgment.—W oodruff v. Trapnall, 
10 How. (U.S.) 190, 13 L.Ed. 383. 
[d] Lands assessed to another.—A 
sale of land for taxes after a tender 
of payment by the owner or his agent 
does not divest the owner of his title, 
although the land was assessed in the 


name of another person. Kinsworthy 


v. Austin, 23 Ark. 375. 

Excuse for failure to pay or tender 
see infra § 1236. 

Tender: / 


Ss: 
Condition precedent to action to im- 
peach or vacate tax title see infra 
§§ 2002-2015. 
Divesting officer of right to sell see 
infra .§ 1522. 
On redemption see infra §§ 1760-1763. 

51. Lancaster v. Du Hadway, 97 
Ind. 565; Miller v. McGehee, 60 Miss. 
903; People v. Edwards, 10 N.Y.S. 
335, 56 Hun 377; State v. Hoffman, 
201 S.W. 653, 109 Tex. 133 [aff (Civ. 
App.) 190 S.W. 1163]. 

_{a] For example (1) if, in an ac- 

tion of replevin against a tax col- 
lector, plaintiff relies upon a tender of 
all the taxes due as entitling him to 
a return of his goods, he must show 
a continuous tender up to and during 
the trial. Miller v. McGehee, 60 Miss. 
903. (2) So, if the taxpayer comes in- 
to equity to have a sale for taxes set 
aside and to cancel the certificate or 
redeem, basing the right upon a ten- 
der, he must keep the tender good. 
Lancaster v. Du Hadway, 97 Ind. 565; 
People v. Edwards, 10 N.Y.S. 335, 56 
Hun 377. : 

[b] Payment into court.—Where a 
taxpayer refused to pay an illegal 
item, but tendered payment of those 
taxes validly due, it is necessary to 
keep tender good that money be paid 
into the registry of the court. State 
v. Hoffman, 201 S.W. 653, 109 Tex. 133 
[aff (Civ.App.) 190 S.W. 1163]. 

52. State v. Central Pac. R. Co., 30 
P. 686, 21 Nev. 247 [aff 16 S.Ct. 885 
162 U.S. 512, 40 L.Ed. 1057]. 

53. State v. Central Pac. R. Co., 
supra. 

54 State ex rel. Sedalia Water Co. 
ws eee a 14 S.W.(2d) 554, 322 

o. 94. ty 
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For later cases, developments and changes in the law see Annotations, same title and section number, 
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son having an interest to protect,5® to an officer 
authorized to receive the tax,®* and be for the full 
amount of the tax due, with any acerued interest, 
penalties, or costs,>7 except in cases where the as- 
sessment is entirely void, when no tender at all is 
necessary,°* and in cases where part of the tax is 
illegal, when the taxpayer may tender the amount 
legally due and resist payment of the rest.5® But 
the taxpayer always has the right to tender the 
taxes due on a part of his assessed property, sep- 
arable from the rest, or to offer payment of one 
only of several distinct taxes levied on the same 
property reserving the right to contest the others.®° 
It has been held that a tender of the amount due 
for taxes on land advertised for sale for nonpay- 
ment of taxes, but not yet sold, need not inelude 
any fees of the collector for a levy on the land,® or 
for traveling expenses to make a return to the state 
and county treasurers,®°? or for a commission on the 
tax.® 

[§ 1236] 8. Excuses for Nonpayment—a. In Gen- 
eral. The personal disability of the owner of prop- 
erty is not an excuse for his failure to pay the taxes 
thereon;** nor is his financial inability to pay 
them,*®* or an actual or intended diversion to an 
unlawful purpose of the public moneys raised by 
the tax.°® Failure of the officer to present a check 
given in payment of taxes, so that, by reason of fail- 
ure of the bank, it is not- paid, is no excuse for non- 
payment of the taxes.°* So a taxpayer cannot ab- 
solve himself from liability for the payment of le- 
gally imposed taxes by setting up a waiver or dis- 
charge of such liability by an officer who had no 


55. Trexler v. Africa, 27 Pa.Super.; ring such 
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authority to waive or discharge.*® And where a 
bank inquired of the auditor general’s deportment 
as to its right to make payment of taxes on its cap- 
ital stock for the balance of the year on a certain 
basis and was advised that the information would 
be given later, failure to furnish such information 
did not prejudice the state’s right to collect the 
taxes due.®® But an unlawful rule adopted and pub- 
lished by the collecting officers that they will re- 
celve payment of the taxes from no one but the 
owner in person will excuse an agent having charge 
of the property from making a useless tender and 
prevent a valid tax sale of the property.’° So there 
is no duty to pay such part of a tax as is levied in 
excess of the amount permitted by the constitu- 
tion." 

[§ 1237] b. Mistake; Reliance on Official State- 
ment or Certificate. It is a general rule that where 
a property owner in good faith applies to the prop- 
er officer for the purpose of paying his taxes, and 
such payment is frustrated by tie mistake, negli- 
gence, or other fault of the officer, the attempt to 
pay is equivalent to actual payment.?? Thus where 
an owner of land, in good faith, apples to the prop- 
er officer, for the purpose of paying his taxes, and, 
by reason of the mistake or fault of the officer, is 
informed that there are no taxes against the land, 
or is furnished with a statement, certificate, or in- 
formation as to the amount of the taxes which is 
incomplete or erroneous and, acting on such infor- 
mation he pays all that is demanded of him, there is 
in effect a payment of the taxes due, which will 
discharge the owner from liability and defeat a 


Stuard. v.] win, 18 Wall. (U.S.) 549, 21 L.Ed. 786; 


384. 

[a] Thus, while actual payment 
by any person will discharge the lien 
of taxes and thus end the treasurer’s 
power to sell for nonpayment, an of- 
fer to pay, which fails through the 
fault of the treasurer, in order to 
have such effect, must be made by a 
person having an interest which 
would be lost to him by a sale. Such 
an interest may be shown by a con- 
tract of sale of the land executed 
prior to the payment of the taxes. 
Trexler v. Africa, 27 Pa.Super. 385. 

56. Edwards v. Upham, 67 N.W. 
728, 93 Wis. 455. 

57. Howell v. Hogins, 37 Ark. 110; 
Hunt v. McFadgen, 20 Ark. 277; State 
v. Carson City Sav. Bank, 30 P. 703, 
17 Nev. 146; Heft v. Gephart, 65 Pa. 
510; Crum y. Burke, 25 Pa. 377; Jos- 
TV. LELCYs +19 VC. 569. 

[a] Thus (1) a tender of a county 
warrant of greater face value than 
the amount of the taxes to be paid, 
with an offer by the taxpayer to re- 
mit the excess, is good. Howell v. 
Hogins, 37 Ark. 140. (2) Tender must 
include traveling expenses incurred 
by the collector in attempting to dis- 
train property. Joslyn v. Tracy, 19 
Vt. 569. 

[b] In Texas it has been held that, 
in view of Const. art 8 §§ 1,15, art 6 § 
2, as amended in July, 1921, so as to 
eonfer the right of suffrage on 
women, Vernon’s Sayles Civ. St. An- 
not. (1914) art 7354, Rev. St. art 7630, 
and Rev. St. art 2939, as amended by 
Acts 36th Leg. (1920) 4th Called Sess. 
e 6 (Vernon Civ. St. Suppl. Annot. 
(1922) art 2939), requiring that per- 
sons qualified to vote by U. S. Const. 
Amendm. 19, pay a poll tax, a tax col- 
lector’s refusal to accept taxes ten- 
dered by a taxpayer without payment 
of his wife’s poll tax, denied neither 
any guaranteed constitutional or stat- 
utory right, although women are not 
compelled to vote by the constitu- 
tional amendment or statute confer- 


[61 C. J.—61] 


Thompson, (Civ.App.) 251 S.W. 277. 

58. Albany City Nat: Bank v. 
Maher, 9 F. 884, 20 Blatchf. 341; State 
Finance Co. vy. Bowdle, 112 N.W. 76, 
16 N.D. 193. 

59. Ill.—Peo. v. Lamb, 115 N.E. 
720, 277 Ill. 584; Peo. v. Chicago, etc., 
R.Co., 110 -N.B 7206 2702 I 47%. 

La.—Sibley, ete., R. Co. v. Currie, 
69 So. 148, 1387 La. 713. 

Ranh res v. St. Louis, 15 Mo. 

Neb.—Clark v. Colfax County, 96 
N.W. 607, 2 Neb. (Unoff.) 133. 

Tex.—State v. Hoffman, 201 S.W. 
653,109 Tex. 133° [aff (Civ. App.). 190 
S.W. 1163]. 

[a] Evidence.—Where the only 
evidence as to tender of amount ad- 
mitted due as taxes was an admis- 
sion that a certain sum was tendered 
in full payment of all taxes, but that 
such amount was in full of all taxes, 
save and except a certain part object- 
ed to, the tender is not invalidated on 
the theory that a receipt in full was 
demanded for the tender. Morgan’s 
Louisiana & T. R. & 8. S. Co. v. Au- 
coin, 73 So. 859, 140 La. 768. 

60. See infra § 1244. 

61. Converse v. Jennings, 13 Gray 
(Mass.) 77. 

62. Converse y. Jennings, supra. 

63. Converse v. Jennings, supra. 

64. See supra § 124. 

65. Silverthorne v. Warren R. Co., 
33 N.J.Law 372. 

66. State v. Fuller, 34 N.J.Law 227. 

67. Manck vy. Fratz, 7 Ohio Dec. 
(Reprint) 704, 4 Cinc.L.Bul. 1043. 

68. Home Sav. Bank v. Stewart, 
(lowa) 232 N.W. 471; Iowa Nat. Bank 
vy. Stewart, (lowa) 232 N.W. 445 [cert 
pr 51 SiCt 3584. 

69. Commonwealth v. Central Nat. 
Bank, 143 A. 105, 293 Pa. 404. 

70. U.S. v. Lee, 1 S.Ct. 240, 106 U. 
S. 196, 27 L.Ed. 171; Hills v. Nation- 
al Albany Exch. Bank, 105 U.S. 319, 
26 L.Ed. 1052; Atwood v. Weems, 99 
U.S. 183, 25 L.Ed. 471; Tracey v. Ir- 


Bennett v. Hunter, 9 Wall. (U.S!) 326, 
19 L.Ed. 672. 

71. Dupre v. City of Opelousas, 
108 So. 479, 161 La. 272. 

72. Ark.—Robertson v. Johnson, 
187 S.W. 439, 124 Ark. 405; Fleischer 
v. Wappanocea Outing Club, 176 S. 
W. 312, 118 Ark. 287; Scroggin v. 
Ridling, 121 S.W. 10538, 92 Ark. 630. 

Idaho.—Lohr v. Curley, 152 P. 185, 
27 Idaho 739; Smith v. Davidson, 130 
Be 20d 23 Idaho 555, Ann.Cas.1914D 
10538. 

Iowa.—Wakefield v. Rotherham, 25 
N.W. 697, 67 Iowa 444; Corning Town 
Co. v. Davis, 44 Iowa 622. 

Kan.—Moon vy. March, 19 P. 334, 
40 Kan. 58. 

Mich.—Hayward v. O’Connor, 108 
N.W. 366, 145 Mich. 52. 

Miss.—Brannan vy. Lyon, 38 So. 609, 
86 Miss. 401. 

Mo.—Harness v. Cravens, 28 S.W. 
971, 126 Mo. 233. 

N.Y.—Wallace v. McEchron, 68 N. 
EK. 663, 176 N.Y. 424; Van Benthug- 
sen v. Sawyer, 36 N.Y. 150. 

Pa.—Pottsville Lumber Co. Vv. 
Wells, 27 A. 408, 157 Pa. 5; Baird v. 
Cahoon, 5 Watts&S. 540. 

Wash.—Puget Sound Nat. Bank v. 
Biswanger, 109 P. 327, 59 Wash. 134; 
Taylor v. Debritz, 93 P. 528, 48 Wash. 
373. 

W.Va.—Jones vy. Dils, 18 W.Va. 759. 

Wis.—Nelson v. Churchill, 93 N.W. 
799. 117 Wis, 10. 

[a] Good faith of taxpayer; no- 
tice—Where sufficient money was 
forwarded to the county treasurer to 
pay taxes on certain lands, an anno- 
tation on the receipt in indelible pen- 
cil with the words more or less run 
together as follows: ’ “less pt. to O. 
I. Co.’—was not sufficient to give no- 
tice to the taxpayer that a part of the 
lands listed were excepted so as to 
validate a tax sale thereon. . Puget 
Sound Nat. Bank v. Biswanger, 109 P. 
327, 59 Wash. 134. 
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subsequent sale for nonpayment ;7* although on the 
other hand, it has been held that a partial payment 
by reason of a mistake of the officer in stating the 
amount due merely discharges the taxes pro tanto.’* 
So where the owner of !and goes to the county treas- 
urer’s office, in good faith, for the purpose of pay- 
ing the taxes thereon, and, although using reason- 
able diligence to ascertain and pay them, fails to 
do so by reason of being actually misled by the as- 
sessment, and the treasurer’s advertised list of sales 
of unseated lands, the land being there designated 
-y a wrong warrant number, a sale of the land for 
such taxes is void.7®> A landowner, it has been held, 
is not bound as a matter of law to take notice of 
a new map giving a new description of his lands, and 
if, relying on the old description and the old map, he 
attempts to pay his taxes, and supposes he has done 
so on all his lands, but fails to do so on some of them, 
which are subsequently sold for taxes without his 
knowledge, the deed made in pursuance of such sale 
is void.7* It has also been held that an intending 
purchaser of land who relies on a certificate of the 
collector as to the amount of taxes thereon takes 
the land discharged from the lien of a tax omitted 
from such certificate, although the certificate was 
not issued to the owner of the land, nor applied for 
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by him." 

Limitations of rule. The rule stated above’* does 
not apply where the officer to whom application 1s 
made is not the one authorized to receive the tax,’® 
or is not authorized or required by law to furnish 
official tax statements,®° or where it does not appear 
that the applicant was prepared and willing to pay 
the taxes,$1 or where, notwithstanding the owner 
was erroneously informed by the officer that there 
were no taxes against his land, the publication of 
the delinquent list gave him the correct informa- 
tion.82. So\where the application for a statement 
of the taxes due describes the property inaccurately, 
a mistake of the officer caused by such inaccurate 
description will not relieve the applicant from lia- 
bility.** 

[§ 1238] 9. Mode and Amount of Payment—a. 
Mode of Making Payment—(1) In General. In the 
absence of a statute providing otherwise, taxes must 
ordinarily be paid in cash,** and all at once;*° but 
the same result may be accomplished by retention 
of funds belonging to the taxpayer, by transfer of 
credits, or anything else which is equivalent to ac- 
tual payment.*® But private arrangements between 
the taxpayer and the collector are not regarded with 
favor,*’ and a tax cannot be discharged by the col- 


73. Ark.—Scroggin v. Ridling, 121 
Sw. 10538, 92 Ark. 630;. Gunn. v. 
Thompson, 69 S.W. 261, 70 Ark. 500; 
Hickman v. Kempner, 35 Ark. 505. 

Idaho.—Smith v. Davidson, 130 P. 
aes 23 Idaho 555, Ann.Cas.1914D 


Iowa.—Hintrager v. Mahoney, 43 
N.W. 522, 78 Iowa 537, 6 L.R.A. 50; 
Wakefield v. Rotherham, 25 N.W. 697, 
‘67 Iowa 444; Jiska v. Ringgold Coun- 
ty, 11,.N.W. 618, 57 Iowa 630; Corning 
Town Co. v. Davis, 44 Iowa 622. 

Kan.—Moon v. March, 19 P. 334, 40 
Kan. 58. 

Mich.—Hayward vy. O’Connor, 108 
N.W. 366, 145 Mich. 52; Hoffman v. 
Auditor-Gen., 100 N.W. 180, 136 Mich. 
689; Carpenter v. Jones, 75 N.W. 292, 
117 Mich. 91; Hough vy. Auditor-Gen., 
74 N.W. 1045, 116 Mich. 663. 

Miss.—Brannan v, Lyon, 38 So. 609, 
86 Miss. 401. 

Mo.—Harness v. Cravens, 28 S.W. 
971, 126 Mo, 233. 

N.Y.—Bryan v. McGurk, 93 N.E. 
989, 200 N.Y. 3832; Wallace v. Mc- 
Echron, 68 N.E. 663, 176 N.Y. 424; 
Peo. v. Brooklyn Registrar of Arrears, 
20 N.E. 611, 114 N.Y. 19; Wallace v. 
International Paper Co., 75 N.Y.S. 
340, 70 App.Div. 298 (sale voidable); 
Hennessey v. Volkening, 22 N.Y.S. 
528, 30 Abb.N.Cas, 118. 

Pa.—Pottsville Lumber Co. v. 
Wells, 27 A. 408, 157 Pa. 5; Philadel- 
phia v. Anderson, 21 A. 976, 142 Pa, 
357, 21 L.R.A. 751; Freeman y. Corn- 
well, 15 A. 873, 2 Mon. 500; Breisch 
v. Coxe, 81 Pa. 336; Laird v. Hiester, 


24 Pa. 452; Baird v. Cahoon, 5 Watts 
&S. 540; Trexler v. Africa, 27 Pa. 
Super. 385, 33 Pa.Super. 395; Phila- 


delphia v. Glanding, 8 Pa.Co. 367. 

Wash.—Taylor v. Debritz, 93 P. 528, 
48 Wash. 373; Bullock vy. Wallace, 92 
P. 675, 47 Wash. 690. 

Wis.—Nelson v. Churchill, 93 N.W. 
799, 117 Wis. 10; Edwards v. Upham, 
67 N.W. 728, 93 Wis. 455; Bray, etc., 
Land Co. v. Newman, 65 N.W. 494, 92 
Wis. 271; Gould v. Sullivan, 54 N.w. 
1013, 84 Wis. 659, 36 Am.S.R. 955, 20 
L.R.A. 487; Randall v. Dailey, 28 N. 
W. 352, 66 Wis. 285. 

[a] Ilustration.—(1) Where the 
owner of land offered to pay the tax- 
es thereon, and he gave a correct de- 
seription of it to the collector who 
made a mistake in describing it, 
thereby omitting forty acres, and the 
owner was unable to tell from the tax 


w 


receipt that a mistake was made, and 
he supposed that his receipt was cor- 
claimed to be due, a sale of the forty 
acres for taxes was void. Scroggin 

[b] A taxpayer is not negligent in 
relying upon information given him 
the taxes he is required to pay; and, 
if he makes a timely and honest ef- 
led by the treasurer’s conduct or mis- 
take, equity will grant him relief. 
141 Iowa 336, 133 Am.S.R. 173. 

Effect of payment on right to sell 

74 Johnson v. Finlay, 

1080, 54 Neb. 738. 
15° AL 
873, 2 Mon. (Pa.) 500. 

76. Lewis v. Monson, 14 S.Ct. 424, 
Beaumont, 7 So. 357, 67 Miss. 285. 

77. Rosecrans v. District of Co- 
eh See supra text and notes 72, 

y 67 N.W. 
728, 98 Wis. 455. 

10 D.C. 396; Kahl v. Love, 37 “ 
Law 65. 

82. Raley v. Guinn, 76 Mo. 263. 

83. Browne vy. Finlay, 71 N.W. 34, 

84 Ala.—City of ‘Enterprise v. 
Rawls, 86 So. 374, 204 Ala. 528, 11 

Iowa.-—Rundel v. Boone County, 216 
N.W..122, 204 Iowa 965. 

550, 25 Neb. 618. 

S.D.—Scheafer v. McFarland, 207 

Tex.—Austin v. Fox, (Commn.App.) 
1. S.W.(2d) 601 [aff (Civ.App.) 297 
App.) 99 S.W. 412. 

Wis.—Tigerton Lumber Co. v. Vil- 
Wis. 377. 

[a] Taxpayers are chargeable with 
county treasurer who has no author- 
ity to accept anything but money, ex- 
aia pa 207 N.W. 982, 49 S.D. 


rect, and paid the amount of taxes 
v. Ridling, 121 S.W. 1053, 92 Ark. 630. 
by the county treasurer respecting 
fort to pay or to redeem, and is mis- 
Burchardt v. Scofield, 117 N.W. 1061, 
see infra § 1522. 
74 N.W. 
75. Freeman v. Cornwell, 
151 U.S. 545, 38 L.Hd. 265; Richter v. 
lumbia, 16 D.C. 120. 
79. Edwards v. Upham, 
80. Elliot v. District of Columbia, 
N.J 
81. Moore v. Hamlin, 38 Iowa 482, 
51 Neb. 465. 
A.L.R. 1175. 
Neb.—Merriam v. Dovey, 41 N.W. 
N.W. 982, 49 S.D. 605. 
S.W. 341]; Figures v. State, (Civ. 
lage of Tigerton, 224 N.W. 124, 198 
notice that taxes must be paid to 
cept as provided by statute. Scheafer 
[b] 


Contract for services in pay- 


ment.—An agreement between a tax- 
payer of a county or city and such 
corporation that certain services were 
to be rendered by him in consideration 
that his taxes were to be canceled will 
not avail the taxpayer in an action be- 
tween him, or his grantee, and the 
purchaser of real property at tax 
sale, notwithstanding he may have 
performed his part of the contract, 
it not appearing that the county or 
city had complied with its contract 
and paid the taxes. Merriam vy. Dov- 
ey, 41 N.W. 550, 25 Neb. 618. 
mire Partial payments see infra § 
86. “Wasson v. Lamb, 22 N.E. 729, 
120 Ind. 514, 16 Am.S.R. 342, 6 L.R. 
A. 191; Ewing vy. Robeson, 15 Ind. 26; 
Brown v. Sheldon State Bank, 117 N. 
W. 289, 139 Iowa 83; Beckett v. Wish- 
5 Ohio S.&C.P. 257, 5 Ohio N.P. 


[a] Thus (1) a county treasurer 
may withhold so much of an officer’s 
salary as is necessary to pay a tax 
lien on the latter’s property. Beckett 
v. Wishon, 5 Ohio S.&C.P. 257, 5 Ohio 
N.Po 155. (2) So where a county 
treasurer deposits in a bank receipts 
for taxes due from the bank, receives 
credit for the amount of such taxes, 
and afterward draws the money out 
by check, the transaction amounts to 
a payment of the taxes. Wasson v. 
Lamb, 22 N.E. 729, 120 Ind. 514, 16 
Am.S.R. 342, 6 L.R.A. 191. (3) Where 
a county treasurer deposited the 
county funds in a bank, and used the 
bank as a medium for the collection 
of taxes, by placing tax receipts in its 
hands and permitting it to collect the 
amount and credit it to the deposit 
account, the delivery to the bank of a 
receipt for the amount of the taxes 
assessed against the bank, and a 
credit of the amount of such receipt 
to the deposit account, constituted, as 
between the county and the county 
treasurer, a collection of the tax due 
from the bank. Brown v. Sheldon 
pene Bank, 117 N.W. 289, 139 Iowa 


87. Reutchler v. Hucke, 3 Ill.App. 
144; Ambler v. Clayton, 23 Iowa 173; 
Figures v. State, (Tex.Civ.App.) 99 
S.W. 412. S 

[a] Credit on account.—Inasmuch 
as a tax collector is only authorized 
to receive cash for taxes, the fact 
that he is given credit on his account 
for taxes by a taxpayer does not 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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lector merely marking it “paid” on his books,*® al- 
though, in some states, it has been held that he may, 
if he chooses, account for the tax in his return, and 
then sue on the promise of the taxpayer to pay 
him.*® The performance of such private arrange- 
ments is at the risk of the parties,®® and although 
the state or county may adopt, or, through the as- 
sertion of estoppel, get the benefit of the arrange- 
ments,°®* the liability of the taxpayer persists until 
such acts are done as amount to payment of taxes 
in the statutory way,®? or until the state or county 
does some act which amounts to ratification of what 
has previously been done by the taxpayer and col- 
lector.°° Where a recorder made a mistake in re- 
cording a deed, so that the land was assessed to a 
person other than the purchaser, but the purchaser 
paid the taxes, which were marked “paid,” and prop- 
er receipts issued, and afterward, with the acquies- 
cence of the purchaser, a change was made in the 
receipts and records, whereby the payments were 
credited to other lands, there was no payment of 
the taxes on the lands purchased which would in- 
validate a sale thereof for the taxes.®* It is com- 
petent for the legislature to furnish alternative 
methods of payment of taxes.®® 

Tax on insurance premiums; discretion of super- 
intendent of insurance.°* Under a statute exacting 
from fire insurance companies a tax on premiums, it 
has been held that it is within the sound adminis- 
trative discretion of the superintendent of insurance 
to direct the tax to be paid in the most direct, con- 
venient, and accurate way for the efficient conduct 
of his departmental business.°? 


amount to a payment. Figures v. 
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W. 276, 141 Iowa 4. 
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[§ 1239] (2) Set-Off or Counterciaim.®9® As a 
tax is not a debt in the ordinary sense, nor the lia- 
bility for it founded upon contract,®® it cannot, un- 
less the statute so provides,’ be paid or discharged 
by setting off or counterclaiming against it a debt 
due from the municipality to the individual tax- 
payer,” and still less of course, a debt due from the 
collector of taxes in his private capacity. A per- 
son who has recovered judgment against a county, 
and transferred it for value, is not entitled to have 
the amount of taxes for which a tax execution has 
issued against him during the life of the judgment, 
credited upon the judgment.+ 

A statutory right of offset is a privilege which 
the legislature may take away. 

[§ 1240] b. Medium of Payment*—(1) In Gen- 
eral. The legislature has power to prescribe the kind 
of funds in which taxes shall be payable.? It may 
declare that only gold and silver coin shall be re- 
ceivable for this purpose,* and in such case United 
States treasury notes are not a legal tender in pay- 
ment of taxes,® although there is contrary author- 
ity.t° But in the absence of such a restriction, tax- 
es may be paid in any lawful current money,!? al- 
though the collector has no authority to accept any- 
thing else unless specially allowed by law.1? 

Bank notes. Where a state is the sole stockholder 
in a bank, or establishes a bank as its fiscal agent, 
and provides by law -that the notes of the bank 
shall be receivable in payment of taxes, it is the im- 
perative duty of the collector to accept such notes 
when tendered in due amount.t® 

[§ 1241] (2) State and Municipal Bonds, War- 


[a] United States legal tender 


State, (Tex.Civ.App.) 99 S.W. 412. 

88. See cases supra note 87. 

Soo acks “Vv. = Dyer?) "39" (Ark. *i3343 
Elson v. Spraker, 100 Ind. 374; 
Schaum y. Showers, 49 Ind. 285; Pon- 
tiac v. Axford, 12 N.W. 914, 49 Mich. 
69; Shriver v. Cowell, 92 Pa. 262; 
McCracken v. Elder, 34 Pa. 239. 

90. Austin v. Fox, (Tex.Commn. 
App.) 1 S.W.(2d) 601 [aff (Civ.App.) 
297 S.W. 341]. 

. Austin v. Fox, supra. 
Austin v. Fox, supra. 
Austin v. Fox, supra. 

94. Maxwell v. Hunter, 21 N.W. 
481, 65 Iowa 121. 

95. Commonwealth v. Central Nat. 
Bank, 143 A. 105, 293 Pa. 404. 

[a] Statute construed.—(1) 
duly; 21899) CP. Ee pe2924§ 15) St. 
(1920) § 20384, providing for differ- 
ent methods of taxation of bank stock 
if payment is made before certain 
dates, was intended to provide dis- 
tinct ways of satisfying the tax lia- 
bility, either of which could be taken 
advantage of. Commonwealth v. Cen- 
tral Nat. Bank, 143 A. 105, 293 Pa. 404. 
(2) Method of paying tax in such act 
was not ended on effective date of re- 
pealing act, but continued until the 
date provided in the act amended. 
Commonwealth v. Central Nat. Bank, 
supra. 

96. Liability of insurance compa- 
nies to tax on premiums and receipts 
see supra §§ 301-303. 


97. ‘State v. Travis, 195 P. 182, 108 
Kan. 257. 
98. Credit on subsequent assess- 


ment for amount paid on prior illegal 
assessment see infra § 1251. . 

Set-off against imcome taxes see 
infra XX. 

99. See supra § 4. 

1. See infra text and note 5._ 

2. U.S.—Apperson v. Memphis, 1 
F.Cas.No. 497, 2 Flipp. 363. 

Ala.—Shelton v. Blount County, 81 
So. 562, 202 Ala. 620. 

Ind.—Scobey v. Decatur County, 72 
Ind. 551. : 

Iowa.—Hedge v. Des Moines, 119 N. 


Ky.—Anderson v. Mayfield, 19 S.W. 
598, 93 Ky. 230, 14 Ky.L. 370. 

La.—New Orleans v. Davidson, 30 
La.Ann. 541; 31 Am.R. 228. 

N.C.— Gatling v. Carteret County, 
92 N.C. 536, 53 Am.R. 432; Cobb v. 
Elizabeth City, 75 N.C. 1. 

S.C.—Trenholm vy. Charleston, 3 S. 
C. 347, 16 Am.R. 732. 

Wis.—Keep v. Frazier, 4 Wis. 224. 

Set-off or counterclaim in actions 
to enforce taxes generally see infra 
Syisee 

[a] Voluntary tax payment.—Tax- 
payer cannot set off voluntary tax 
payments in former years against 
execution for later year taxes. Darby 
v. City’ of Vidalia, 149 S.E. 223, 168 
Ga. 842. 

3. Com. v. Mahon, 12 Pa.Super. 
616; Shoemaker v. Swiler, 2 Leg.Op. 
(Pa.) 7; Miller v. Wisener, 30 S.E. 
237, 45 W.Va. 59. 

4 Ray v. Appleby, 94 S.E. 303, 147 
Ga. 411. 

5. Tigerton Lumber Co. vy. Village 
of Tigerton, 224 N.W. 124, 198 Wis. 
377. 

6. License fees and taxes see Li- 
censes § 12. 

Municipal taxes see Municipal Cor- 
porations §§ 4445-4446. 

7. Coit v. Claw, 28 Ark. 516; Eng- 
lish v. Oliver, 28 Ark. 317. 

[a] Judgment as debt.—A judg- 
ment for taxes which is both in per- 
sonam against the taxpayer and in 
rem against his real estate is a ‘“‘debt”’ 
within the meaning of the legal 
tender act of congress. Rhodes v. 
O’Farrell, 2 Nev. 60. . 

8. Hagar v. Reclamation Dist. No. 
44 S.Ct: 663,5111.'U.8.2 701,28 Lika. 


569; Prescott v. McNamara, 14 P. 
877, 73 Cal. 236; State Treasurer v. 
Wright, 28 Ill. 509; Whiteaker v. 


Haley, 2 Or. 128. 

9. Hagar v. Reclamation Dist. No. 
7. 4 S.Ct. 663, 111°U.S. 701,728 Lika. 
569; Lane County v. Oregon, 7 Wall. 
CUA Ti 19eeL d. sROE; Perry |v. 
Washburn, 20 Cal. 318; Whiteaker v. 
Haley, 2 Or. 128. 


| term; 


notes.—The acts of congress making 
the notes of the United States a legal 
tender for the payment of debts do 
not apply to involuntary contribu- 
tions in the nature of taxes or assess- 
ments exacted under state laws, but 
only to debts in the strict sense of the 
and if a state requires pay- 
ment of its taxes in coin, these notes 
are not a legal tender therefor. 
Hagar v. Reclamation Dist. No. 7, 4 
S.Ct. 668, 111 U.S. 701, 28 L.Ed. 569; 
Lane County v. Oregon, 7 Wall. (U. 
S.) 71, 19 L.Ed. 101; Perry v. Wash- 
burn, 20 Cal. 318; Whiteaker v. Haley, 
2 Or. 128. } 

10. See cases infra this note. 

[a] In Idaho a statute requiring 
all taxes due the territory to be paid 
in gold coin or its equivalent was 
held to be in conflict with the act of 
congress of Febr. 25, 1862, making 
the notes of the United States a legal 
tender for the payment of debts. 
Crutcher v. Sterling, 1 Idaho 306; 
Haas v. Misner, 1 Idaho 170. And 
see Peo. v. Bear, 1 Idaho 217 (holding 
that under revenue laws in force in 
the territory in 1864, taxes were pay- 
able in United States legal tender 
notes). 

11. See cases infra note 12. 

12. Ark.—Coit v. Claw, 28 Ark. 
516; Hunt v. McFadgen, 20 Ark. 277. 

ch amg aieh vy. Stogsdell, 21 Ind. 
74. 

La.—Shreveport v. Gregg, 28 La. 
Ann, 836. 

Mich.—Staley v. Columbus Tp., 36 
Mich. 38. 

N.Y.—McLanahan vy. Syracuse, 18 
Hun 259. 

Pa.—Nutting v. Lynn, 18 Pa.Super. 
59. 

Tex.—Figures v. State, (Civ.App.) 
99 S.W. 412. 

[a] Payment in commodities.— 
Agreement of collector to accept com- 
modities in lieu of cash is invalid. 
Nutting v. Lynn, 18 Pa.Super. 59. 

13. South Carolina v. Stoll, 17 
Wall. (U.S.) 425, 21 L.Ed, 650; -Dan- 
ley v. Pike, 15 Ark, 141; State v. Stoll, 
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rants, and Other Obligations. State scrip, county 
warrants or orders, treasurers’ certificates, school- 
district orders, state or municipal bonds or the 
coupons therefrom, and all other such evidences of 
indebtedness are not receivable in payment of taxes, 
unless specifically made so by some constitutional 
But where obligations of 
any of the kinds mentioned are expressly declared 
by law to be receivable in discharge of taxes, the 
collector is bound to accept them when tendered 
in proper amount,!® and if he refuses the tender, 
his further acts in proceeding to collect the taxes are 
Such a statute applies only where the 
payment is made before the taxes have become de- 
linquent; after that they must be paid in money.'* 


or statutory provision.!* 


unlawful.?® 


TAXATION 


But it has been held that under a statute authoriz- 


2 S.C. 538 [rev 17 Wall. (U.S.) 425, 
21 L.Ed. 650]; Graniteville Mfg. Co. 
v. Roper, 49 S.C.L. 138; Marr y. State, 
10 Lea (Tenn.) 470; Clark v. Keith, 
8 Lea (Tenn.) 703; Keith v. Clarke, 
4 Lea (Tenn.) 718 [aff 1 S.Ct. 568, 
106 U.S. 464, 27 L.Ed. 302]; Furman 
v. Nichol, 3 Coldw. (Tenn.) 432 [rev 
8 Wall. (U.S.) 44, 19 L.Ed. 370]; Lon- 
ginette v. Shelton, (Tenn.Ch.A.) 52 
S.W. 1078. 

14. Ala.—Burke y. Armstrong, 52 
Ala. 48. 

Ark.—Hughes v. Ross, 38 Ark. 275; 
Graham y. Parham, 32 Ark. 676; Lof- 
tin v. Watson, 32 Ark. 414; Askew v. 
Columbia County, 32 Ark. 270; Wallis 
v. Smith, 29 Ark. 354; English v. 
Oliver, 28 Ark. 317; Wells v. Cole, 
mae 603; Gaines v. Rives, 8 Ark. 
Colo.—Morgan v. Pueblo, ete, R. 
Co., 6 Colo. 478. 

Fla.—Frier v. State, 11 Fla. 300. 

La.—State v. Lemarie, 25 La.Ann. 


412 (illega] state warrants); Roman 
v. Ory, 12, Rob. 517. 
Mo.—kKansas City, ete, R. Co. Vv. 


Thornton, 54 S.W. 445, 152 Mo. 570. 
Beers iake v. Pinckney, 34 S.C.L. 

Tenn.—State v. Sneed, 9 Baxt. 472 
[aff.96 U.S. 69, 24 L.Ed. 610]; Lea v. 
Memphis, 9 Baxt. 103. 

Tex.—Davis v. Burney, 58 Tex. 364, 
Bryan v. Sundberg, 5 Tex. 418. 
ae ee vy. Springfield, 40 Vt. 

Wis.—Oneida County vy. Tibbits, 102 
N.W. 897, 125 Wis. 9; Marinette v. 
Orente County, 2 N.W. 314, 47 Wis. 

[a] If collector takes town order 
in payment of taxes, it must be re- 
garded aS a personal matter only, not 
official, and cannot be regarded as a 
payment of the order. Sawyer v. 
Springfield, 40 Vt. 305. 

15. U.S.—Hagood v. Southern, 6 
S.Ct. 608, 117 U.S. 52,.29 L.Ed:-.805; 
Poindexter v. Greenhow, 5 S.Ct. 903, 
114 U.S. 270, 29 L.Ed. 185; Keith v. 
Clark, 97 U.S. 454, 24 L.Ed. 1071; Fur- 
man vy. Nichol, 8 Wall. 44, 19 L.Ed. 
vi U. S. v. Macon County Ct., 45 F. 
400. 
Ark.—Howell v. Hogins, 37 Ark. 
110; Vance v. State, 35 Ark. 176; Dan- 
ley vy. Pike, 15 Ark. 141. 

Cal.—Prescott v. McNamara, 14 P. 
877, 73 Cal. 236. 

Ga.—Fuller y. State, 73 Ga. 408. 

Kan.—Judd y. Driver, 1 Kan. 455. 
eine v. Cassard, 21 La.Ann. 
Miss.—Jones v. Melchoir, 13 So. 
857, 71 Miss. 115. 

Mo.—Reynolds v. Norman, 21 S.W. 
845, 114 Mo. 509. 

Or.—J. M. Dougan Co. vy. Van Rip- 
er, 198 P. 897; 109 Or. 254. 

Be canis cube ok vy. Gaillard, 12 S.C. 


Tex.—Ostrum yv. San Antonio, 71 S. 
W. 304, 30 Tex.Civ.App. 462. 

Va.—Maury v. -Com., 23 S.B.) 757, 
$2 Vai dio: 
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W.Va.—State v. Davis, 82 S.E. 207, 
74 W.Va. 261; State v. Melton, 57 S. 
BE. 729, 62 W.Va. 253. 

[a] Statute construed.—(1) A rule 
of strict construction is applied. to 
statutes like Or. L. § 3406, providing 
that county orders payable out of 
county revenue shall be received in 
payment of county taxes without re- 
gard to priority of presentment, num- 
ber, ete. J. M. Dougan Co. v. Van 
Riper, 198 P. 897, 109 Or. 254. (2) 
When such statute was originally en- 
acted, the words ‘‘county taxes’? were 
used to exclude at least state taxes 
and possibly other taxes. J. M. Dou- 
gan Co. v. Van Riper, supra. 

[b] Statute held unconstitutional. 
—Acts (1917) p 847, § 4, providing 
that county warrants shall not be re- 
ceivable in payment of taxes, con- 
travenes the specific provisions of 
Const. (1874) art 16 § 10. Gould v. 
Davis, 202 S.W. 37, 133 Ark. 90. 

[c] Funds out of which order pay- 
able.—That county and district orders 
were drawn in a fiscal year prior to 
that for which the taxes were due, 
and made payable out of the funds 
of such previous year, did not author- 
ize the tax collector to refuse to ac- 
cept them in payment of taxes. State 
v. Davis, 82 S.E. 207, 74 W.Va. 261. 

[ad] Virginia coupon litigation.— 
(1) In a long series of cases in the 
courts of Virginia and of the United 
States relating to the receivability 
of coupons from certain bonds of that 
state in payment of state taxes, it 
was finally decided that a declaration 
by a State, incorporated in its bonds, 
that the coupons should be receivable 
in payment of all taxes due the state 
creates a contract between the state 
and any holder of such bonds, which 
is protected by the federal constitu- 
tion; that it would be violated by a 
subsequent act of the state legislature 
withdrawing the privilege of using 
such bonds, or their coupons, in pay- 
ment of taxes, and that therefore, not- 
withstanding such subsequent act, a 
collector of taxes was legally bound 
to accept the coupons when tendered 
in proper amount. Royall y. Virgin- 
1a, (S.Ct. 826,, 121 U.S!" 102, 23 0.ck.mia. 
883; Sands v. Edmunds, 6 S.Ct. 516, 
116 U.S. 585, 29 L.Ed. 739;. Royall. v. 
Virginia, 6 S.Ct. 510, 116 U.S. 572, 29 
L.Ed. 735; Marge v. Parsons, 5 S.Ct. 
932, 962, 114 U.S. 325, 29 L.Ed. 205, 
207 (where, however, there was no re- 
fusal to accept coupons in payment 
of taxes); Poindexter y. Greenhow, 
5uS.Cty | 903;4 Lila Sir 270}9 29: as 
185; Antoni v. Greenhow, 2 S.Ct. 91, 
107 U.S. 769, 27 L.Ed. 468; Hartman 
v. Greenhow, 102 U.S. 672, 26 L.Ed. 
271; Parsons vy. Slaughter, 63 F. 876; 
Willis v. Miller, 29 F. 238; Virginia 
Coupon Cases, 25 F. 654; Baltimore, 
ete, Ris Cov. Alien? 1a HiT) athens 
S:Ch., 925,.-962, 114 US )844).429. ad) 
200]; Mallan v. Bransford, 10 S.E. 
977, 86 Va. 675; Lee v. Harlow, 75 Va. 
22; Williamson y. Massey, 33 Gratt. 
Clarke v. Tyler, 30 


[§§ 1241-1242 


ing city warrants to be received in payment of taxes, 
a warrant issued by a city against its general fund 
in one year is receivable in payment of taxes for a 
subsequent year.*® 
pal obligations are already barred by the statute of 
limitations when offered to the collector does not 
justify him in refusing to accept them;*® br 
cannot be required to receive any which are void be- 
cause illegally issued.?° 

[§ 1242] (3) Checks, Drafts, and Notes. 
ceptance of a check on a bank for the amount of 
the drawer’s taxes is at most only a conditional 
payment; that is, the taxes are not paid until the 
check is paid, and if it is never presented or 1s 
dishonored the taxes remain a charge,”! and this is 


The fact that county or munici- 


but he 


The ac- 


Gratt. (71 Va.) 134; Wise v. Rogers, 
24 Gratt. (65 Va.) 169; Antoni v. 
Wright, 22 Gratt. (63 Va.) 833. (2) 
But it was also held that a statute 
which provided a course of proceed- 
ings for testing and determining the 
genuineness of such coupons, that 
question being sometimes in doubt 
on account of the existence in the 
market of spurious or stolen bonds, 
was not open to constitutional objec- 
tion where it did not absolutely pro- 
hibit the acceptance of such coupons 
in payment of taxes, although it re- 
quired the payment of the taxes in 
money, pending investigation of the 
validity of the coupons tendered, and 
the refund of the money so paid 
when their genuineness should be le- 
gally established. Antoni v. Green- 
how,..2 S:Ct, 91; 107 U:S..769,27 o-Hid. 


468; Virginia Coupon Cases, 25 F. 
654; Baltimore, ete, R. Co. v. Al- 
lense 17 ORT 1 2 fait. b.2S.CE no25 7 982, 


114 U.S. 311, 29 L.Ed. 200]; Maury 
v. Com. 238 °S.E.i-757)5) 92) Vais3105.,Com. 
v. Dunlop, 16 S.E. 273, 89 Va. 431; 
Com. v. Ford, 16 S.E. 277, 89 Va. 427; 
. v. Tunstall, 10 S.H. 314, 86 Va. 

Com. v. Hurt, 9 S:E. 148, 85 Va. 

Poindexter y. Greenhow, 4 S.E. 
84 Va. 441. (8) Remedies to 
compel acceptance of coupons in pay- 
ment of taxes under statute. Com. v. 
Guggenheimer, 78 Va. 71; Com. v. 
Smith, 76 Va. 477. 

16. See cases supra note 15. 

17. Bammel vy. Houston, 2 S.W. 
740,68 Tex. 10. 

18. Western Town Lot Co. v. Lane, 
65 NeW. 17, 72 S.D..599. 

19. Hill; vy. Logan ;County;,,) 21, +S; 
W. 1063, 57 Ark, 400; Whitthorne vy. 
Jett, 39 Ark. 139; Howell v. Hogins, 
37 Ark. 110; Daniel v. Askew, 36 Ark. 
487; Pelton v. Crawford County, 10 
Wis. 69. 

20. People v. May, 15 P. 36, 9 Colo. 
414; Fuller wv. Chicago, 89 Ill. 282; 
City Nat. Bank y. Mahan, 21 La.Ann. 
751; Whaley v. Gaillard, 21 S.C. 560 
[error dism 8 S.Ct. 1053, 127 U.S. 
216, 32. L.Ed. 125). 

21. D.C.—kKoones y. District of Co- 
lumbia, 15 D.C. 339, 54 Am.R. 278. 

Idaho.—Gray v. Boundary County, 
290 PB. 399, 49 Idaho 589; Vial v. Para- 
dis, on P. 6438, 44 Idaho 157, 538 A.L. 


Ill—Johns v. McKibben, 40 N.E. 
449,156 Ill. 71. 

Iowa.—Morgan y. Gilbert, 223 N.W. 
483, 207 Iowa 725. 

Kan.—Beloit Bldg. Co. v. Staley, 234 
P. 57, 118 Kan. 141; Skinner v. Mitch- 
ell, 197 P. 569, 108 Kan. 861. 

Mass.—Houghton y. Boston, 34 N. 
EH. 93, 159 Mass. 138. 

Michi—Moore y. Auditor-Gen., 81 
N.W. 561, 122 Mich. 599. 

Miss.—-Moritz v. Nicholson, 106 So. 
762, 141 Miss. 531. 

Neb.—Richards y. Hatfield, 59 N.W. 
777, 40 Neb. 879. 

N.J.—Kahl v. Love, 37 N.J.Law 5. 

N.Y.—McLanahan vy. Syracuse, 18 
Hun 259. 


For later cases. developments and changes in the law see Annotations, same title and section number, 
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§§ 1242-1244] 


so even though the county treasurer treats the check 
as cash.?*_ The same rule applies to drafts.23 But 
if the check is actually paid the taxpayer’s liability 
is discharged.?* As to promissory notes of individ- 
uals, the collector has no right whatever to accept 
them; if he does so, it may give him a private right 
of action against the maker, but cannot prejudice 
the public in the collection of the revenue,?> and 
municipal officers cannot ratify their agent’s unau- 
thorized acceptance of a note for taxes, so as to 
release the taxpayer.?* Where a tax collector in- 
vites payment by check by a printed statement on 
the tax bill, and refuses tender of a portion of the 
bill on the ground that the taxpayer has not shown 
on the original and duplicate tax bills the exact 
amount he intends to pay on each item, he cannot, 
in a subsequent action, successfully claim that the 
tender was rightfully refused because not a legal 
tender.?? 

Fraud of agent. Where a landowner’s agent de- 
livered the owner’s check, together with his own, in 
payment of taxes on the land, the officer, upon find- 
ing that the agent’s check was worthless, could re- 
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return to the agent the part amount on the owner’s 
valid checks.?§ 

[§ 1243] c. Amount of Payment?®—(1) In Gen- 
eral. One who has paid taxes is not prejudiced 
by the fact that he paid less than was due, relying 
on the statement made to him by the receiving offi- 
cer.3° A statute requiring a corporation to pay 
its tax to the state treasurer, although it has applied 
to the supreme court for an abatement of the same, 
and providing that a reduction, if obtained, shall 
be credited on its next tax, is mandatory as to al- 
lowing such credit.*1 

[§ 1244] (2) Partial Payment.?2 The law ordi- 
narily intends that taxes shall be paid in full at one 
time, and unless it is otherwise provided by statute, 
a taxpayer cannot tender a portion of the tax due and 
demand a receipt therefor,*?? unless such part pay- 
ment is authorized by statute,?4 and where the stat- 
ute provides that delinquent taxpayers may pay tax- 
es in arrears in annual installments, the privilege 
so extended is lost when the payments are not made 
within the time provided.?® But where the taxes are 
separable the rule against part payment does not 


scind the transaction, recover the.receipt given, and ! 


Ohio.—Manck v. Fratz, 7 OhioDec. 
(Reprint) 704, 4 Cine.L.Bul. 1043. 
S.D.—Eggleston vy. Plowman, 207 
N.W. 981, 49 S.D. 609, 44 A.L.R. 12381. 
Wash.—Seward v. Fisken, 210 P. 
878, 122 Wash. 225, 27 A.L.R. 1208. 
[a] Negligence of county treasur- 
er in failing to present check given 


him for taxes within proper time is| 


not chargeable to county. Morgan v. 
Gilbert, 223 N.W. 483, 207 Iowa 725. 

Municipal taxes see Municipal Cor- 
porations § 4445. 

22. Morgan v. Gilbert, 223 N.W. 
483, 207 Iowa 725. 

23. Barnard v. Mercer, 39 P. 182. 
54 Kan. 630; Elliott v. Miller, 8 Mich. 
132; Eggleston v. Plowman, 207 N.W. 
981, 49 S.D. 609, 44 A.L.R. 1231. 

24. Palmer y. Harrison, 142 S.E. 
276, 165 Ga. 842; C. N. Ray Corpora- 


tion v. Williams, 238 N.W. 215, 255. 


Mich. 564; Litchfield v. Reid, 141 S. 
E. 543, 195 N.C. 161; Labrier v. Leedy, 
230 P. 253, 104 Okl. 54. 

[a] What constitutes payment.— 
(1) There is a valid payment where 
the taxpayer gave a check which was 
duly presented and accepted for pay- 
ment by the drawee bank, charged to 
the drawer’s account, and subsequent- 
ly returned to him marked “paid,” ir- 
respective of the drawee’s disposi- 
tion of the cheek. Litchfield v. Reid, 
141 S.B. 548,-195 N.C. 161.’ ‘To same 
effect Palmer yv. Harrison, 142 S.E. 
276, 165 Ga. - 842. (2) Under a 
statute providing that a check ten- 
dered for taxes shall not constitute 
payment unless “it shall be paid on 
presentation,” there is a valid pay- 
ment when the check is deposited by 
the treasurer, credited to his account, 
and charged to the account of the tax- 
payer, there being sufficient funds in 
the latter’s account to pay it. C. N. 
Ray Corp. v. Williams, 238 N.W. 215, 
255 Mich. 564. (3) Under Comp. St. 
(1921) § 9651,. providing that payment 
of taxes by bank check is not a valid 
payment so as to discharge the tax- 
payer from liability until the check 
has been actually paid to the county 
treasurer; a payment under such cir- 
cumstances as would discharge tax- 
payer from liability in transaction be- 
tween private individuals is insuffi- 
cient. Labrier v. Leedy, 230 P. 253, 
104 Okl. 54. 

{b] Question for jury.—Whether 
check for taxes was paid by drawee 
bank was for jury. Litchfield v. 
Reid, 141 S.B. 543, 195 N.C. 161. 

25. Fla.—Dickson y. Gamble, 16 
Fla. 687. 

Me.—Inhabitants of Town of 
Frankfort v. Waldo Lumber Co., 145 


A. 241, 128 Me. 1; Embden v. Bunk- 
er, 29 A. 1085, 86 Me. 313; Thorndike 
v. Camden, 19 A. 95; 82. Me. 89, 7 L. 
soe 463; Willey v. Greenfield, 30 Me. 

Mich.—Hatch v. Reid, 70 N.W. 889, 
112 Mich. 430; Doran y. Phillips, 10 
N.W. 350, 47 Mich. 228. 

Miss.—MecWilliams y. Phillips, 51 
Miss. 196. 
agen Te: vy. Smith, 31 Mo.App. 
N.Y.—Mumford y. Armstrong, 4 
Cow. 553; Orange County Bank v. 
Wakeman, 1 Cow. 46. 

N.C.—Kerner y. Boston Cottage Co., 
31 S.E. 718, 123 N.C. 294. 

License taxes see Licenses § 121. 

26. Inhabitants of Town of Frank- 
fort v. Waldo’ Lumber Co., 145 A. 241, 
128 Me. 1. 

27. People vy. Lamb, 115 N.E. 720, 
277 Ill. 584. 

28. Bridges vy. Hurlburt, 178 P. 793, 
91 Or. 262. 

29. As affected by time of payment 
see supra § 1234. 

Interest and penalties on delinquent 
taxes see infra XV. 

30. See supra § 1237. 

31. Boston, etc., R. Co. v. State, 
13 A. 874, 64 N.H. 490 (construing L. 
Spe Me ec 53 § 4). See also infra § 
z i 


32. Cross references: 
rane aA of payments see infra § 
Deduction of excess paid on partial 
payment from part remaining un- 
paid see infra § 1251. 
Interest in case of partial payments 
see infra XV. 
33. Idaho.—Gray Vv. Boundary 
County, 290 P. 399, 49 Idaho 589. 
Ill.—Osburn v. Searles, 40 N.E. 452, 


156 Ill. 88. 
Kan.—Julien y. Ainsworth, 27 Kan. 
446. 


Md.—-Baltimore y. Fine, 129 A. 356, 
148 Md. 324. 

Mich.—Harrington y. Dickinson, 
118 N.W. 931, 155 Mich. 161; Sayers 
v. O’Connor, 82 N.W. 1044, 124 Mich. 
256. 

Tex.—Lufkin Land & Lumber Co. 
Ve Noble, 127),S.W.. 1093, 60 .Dex.Civ, 
App. 30 

34. See statutory provisions. 

[a] Im Arizona, where two con- 
tiguous lots owned by one person 
were listed, placed on the assessment 
roll, returned delinquent, and placed 
on the back tax books as one item, 
the two lots were the “least subdi- 
vision,” within Civ. Code (1913) par 
4904, prohibiting a county treasurer 
from receiving any taxes on real es- 


tate for any portion less than the 
least subdivision entered opposite the 
hame of a person or description on 
the assessment roll. Webb v. Phoenix 
pane, & Trust Co., 185 P. 128, 20 Ariz. 

[b] In Louisiana (1) partial pay- 
ments of taxes are permitted, but the 
taxpayer may not arbitrarily select a 
given sum out of the total amount 
of taxes the rolls show is due, and de- 
mand that it be accepted as a partial 
payment. Liquidating .Com’rs of 
New Orleans Warehouse Co. v. Mar- 
rero; 30''So. 305, 106’ Tarr 130: (2) 
Where a taxpayer, intending to insti- 
tute an action to cancel his assess- 
ment in part, tenders to the tax col- 
lector the amount which he admits 
to be due, the tax collector should 
accept the tender and issue a receipt. 
Sibley, L. B. & S. Ry. Co. v. Currie, 
69. So. 148, 137 La. 7138... (3) Under 
Act (1898) No. 170 § 50, a deputy 
tax collector must obtain from the 
assessor a valuation certificate before 
accepting payment of the taxes due 
on part of the land and allowing the 
taxes due on the other part, embodied 
in one assessment, to remain delin- 
quent. Thompson v. Sanders-Lena- 
han Lumber Co., 86 So. 310, 147 La. 
860. (4) Credits may be allowed and 
payments imputed in matters of tax- 
ation, particularly where the charac- 
ter of, and period covercd by, the tax 
is the same as that for which a par- 
tial payment is sought to be credited. 
Gulf Refining Co. of Louisiana v. Mc- 
Farland, 103 So. 17, 157 La. 7138, 41 
ALR. 1206; 

[ec] In Massachusetts, under Gen. 
L. c 80 § 13, taxes may be paid in an- 
nual installments over a period of 
years. In re Opinion of Justices, 159 
N.E. 70, 261 Mass. 550. ; 

{[d] In Oregon it was within the 
power of the legislature to pass Lord 
L. § 3682, as amended by L. (1913) 
p 334 § 20, requiring taxpayers to pay 
their taxes on April 1, but permitting 
them to pay one half of the sum due 
and allow the remainder to run until 
September 1, by paying a sum equiv- 
alent to one per cent a month on tHe 
unpaid balance. Spexarth yv. Sher- 
man, 183 P. 23, 93 Or; 254 

[e] In Philippine Islands the stat- 
ute authorizes the taxpayer to pay the 
taxes on land in two installments, 
but the state is not thereby deprived 
of the right to receive the tax from 
the first day of the year. Manila v. 
Mitchel and Manila Railroad Co., 52 
Philippine 138. 

35. Litchfield v. Brooklyn, 31 N.Y. 
S. 151, 10 Mise. 74.. 
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apply,?* and the citizen always has the right to pay 
the amount of any one tax listed against him, while 
refusing or omitting to pay others,*7 or to pay the 
taxes for one year, and contest those assessed for 
other years,*® or to pay the tax on any one piece or 
item of his property which is separately assessed, 
without offering to pay the taxes on other parts;°? 
and where several persons own interests in land as- 
sessed as a whole, the owner of a part interest may 
generally pay a proportion of the tax correspond- 
On the other hand, it has been 
held that where land is assessed in the name of the 
joint owners as a whole, a payment by one of such 
owners of a part of the taxes corresponding to his 
interest will not redeem such interest from delinquen- 
cy;* that the owner of three quarter sections of 
land which have been assessed and taxed as entire 


ing to his interest.*° 


36. Baltimore v. Fine, 129 A. 356, 
148 Md. 324; State-v. Hoffman, 201 S. 
W. 653, 109 Tex. 133 [aff (Civ.App.) 
190 S.W. 1163]. And see cases infra 
notes 37-39. : : 

87. Ark.—Eason v. Prairie Pipe 
Line Co., 234 S.W. 165, 149 Ark. 669; 
Howell v. Lamberson, 231 _S.W. 872, 
873, 149 Ark. 183 [cit Cyc]; Coit v. 
Claw, 28 Ark. 516. 

Colo.—Interstate TUSE. ais 
Smith, 181 P. 126, 66 Colo. 525. 

Idaho.—Booth y. Clark, 244 P. 1099, 
42 Idaho 284. 

Ill.—People v. Lamb, 115 N.E. 720, 
277 Ill. 584; People v. Chicago, etc., 
R. Co,, 110 N.E. 720,/270 Ill. 477. 

Iowa.—Iowa R. Land Co. v. Car- 
roll County, 39 Iowa 151. 

Md.—City of Baltimore v. Fine, 129 
A, 356, 148 Md. 324. 

Mich.—Chapin Min. Co. v. Udden- 
berg, 85 N.W. 872, 126 Mich. 375. 

N.D.—Hackney v. Elliott, 137 N.W. 
433, 23 N.D. 373. 


v. 


Ohio.—Ward v. Wheeling, etc., R. 
son 4 OhioS.&C.P. 154, 3 OhioN.P. 
74, 


Or.—Central Pac. R. 
289) PR. 6435.96 Or. 192. 
Pa.—Com. v. Peltz, 6 Phila. 330. 
Tex.—State v. Hoffman, 201 S.W. 
653, 109 Tex. 133 [aff (Civ-App.) 190 

S.W. 1163]. 

[a] Rule applied.—(1) A county 
treasurer may accept general state, 
county, and school taxes. levied 
against lands in an irrigation district, 
without at the same time requiring 
the payment of the irrigation district 
assessments; such assessments being 
special taxes levied for local improve- 
ments only. Interstate Trust Co. v. 
Smith, 281) Py 126, 66 ..Colo. 25.1. \¢2) 
€ollector must receive general taxes 
tendered, although taxpayer refuses 
to pay special drainage district as- 
sessments. Booth vy. Clark, 244 P. 
1099, 42 Idaho 284. (8) Sheriff and 
tax collector of county is not entitled 
to refuse timely tender by owner of 
realty of state and county taxes, a 
school district tax, a port tax, and 
a fire patrol tax, because taxpayer 
did not also tender amount charged 
as tax by road district for the year. 
Central Pac. Ry. Co. v. Gage, 189 P. 
643, 96 Or. 192. 

[b] Specification of taxes intended 
to be paid.—Where a taxpayer ten- 
dered check with a letter saying that 
he intended to pay all his taxes ex- 
cept County, forest preserve, and san- 
itary district taxes and twelve cents 
on the one hundred dollars valuation 
of city tax, he sufficiently indicated 
taxes he intended to pay. People v. 
Lamb, 115 N.E. 720, 277 Ill. 584. 

38. Baltimore v. Fine, 129 A. 356, 
148 Md. 324; Olmsted County v. Bar- 
ber, 17 N.W. 473, 944, 31 Minn. 256. 

[a] Rule applied.—(1) Under Code 
Pub. Gen. L. (1924) art 56 § 183, the 
city collector of taxes of the city of 
Baltimore is entitled, as a condition 


Co.Aws . Gage; 
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adjacent lots of 


receipt for the 


time after they 


to transferring to buyer title of non- 
commercial motor vehicle owned by 
resident in Baltimore, upon the rec- 
ords of the commissioner of motor 
vehicles, pursuant to § 202, to demand 
payment of all municipal and state 
taxes on the personalty due and in ar- 
rears for any one year; but he is not 
entitled to demand, as a condition to 
accepting a tender of an amount due 
for any one or more years, that such 
amount be accompanied with a pay- 
ment of taxes for all the years for 
which the taxes were due and in ar- 
rears. City of Baltimore v. Fine, 129 
A. 356, 148 Md. 324. (2) Practice of 
the city collector of Baltimore to ac- 
cept payment of taxes in arrears for 
current year, only on condition that 
arrearages of taxes on personalty are 
also paid, is not justified either in 
law or in statute. City of Baltimore 
v. Fine, supra. 

.[b] Taxpayer may pay tax for cur- 
rent year and contest those assessed 
for previous years. Olmsted County 
sprak age 17 N.W. 4738, 944, 31 Minn. 


39. Territory v. Copper Queen Con- 
sol. Mining Co., 108 P. 960, 13 Ariz. 
198 [aff 34 S.Ct. 546, 233 U.S. 87, 58 
L.Ed. 863]; State v. Harnsberger, 14 
S.W.(2d) 554, 322 Mo. 94, 101 [quot 
Cyc]; State v. Central Pac. R. Co., 25 
P. 442, 21 Nev. 94; Richey v. Moor, 
249 S.W. 172, 112 Tex. 493; Town of 
Pleasanton vy. Vance, (Tex.Civ.App.) 
4 S.W.(2d) 247. 

[a] A lien cannot be retained on 
each particular tract of land separate- 
ly assessed for taxation by refusing 
to take the taxes due thereon when 
tendered until all taxes on lands of 
the owner are paid. Richey v. Moor, 
249 S.W. 172, 112 Tex. 493. 

[b] Statute construed.—(1) Rev. 
St. (1919) § 12905 (Rev. St. [1909] § 
11459), .providing that the collector 
shall receive taxes on any part of any 
lot, piece, or parcel of land charged 
with taxes, means that where a single 
tract is assessed as one item the tax- 
payer may pay on any part of that 
lot without paying on the rest, and 
does not imply that personal property 
assessed in different items to the same 
person could not be separated in the 
payment of taxes. State ex rel. Seda- 
lia Water Co. v. Harnsberger, 14 S.W. 
(2d) 554, 322 Mo. 94. See State ex 
rel. Wellworth Realty Co. v. Koeln, 
164 S.W/ 220, 255 Mo. 301 (holding that 
the statute is not limited to cases 
where the part on which payment ‘is 
desired is assessed separate from the 
other part of the lot). (2) But 
where there are no separate items, 
the collector is not required to accept 
and receipt for a proportion of the 
tax on the entire property of the tax- 
payer, who claims the balance -is il- 
legal for excessive rate. State ex rel. 
Stone v. Kansas City, Ft. S. & M. Ry. 
Co., (Mo.) 178 S.W. 444. 

40. See cases infra this note. 


[$§ 1244-1245 


and complete quarter sections cannot pay taxes on 
an undivided half of each;*? and that where two 


different sizes and values, and be- 


longing to different owners, are improperly assessed 
together as one parcel, the owner of the larger and 
more valuable lot cannot, by paying one half of the 
joint tax, cast the burden of the remaining one half 
on the other lot.*% 
personal taxes a lien on real estate, a tax collector 
is not obliged to receive the tax on the realty and 
same so long as the taxes on the 
personal property remain unpaid.** 

[§ 1245] (3) Rebates and Discounts. 
ducement to citizens to pay their taxes promptly, 
it has sometimes been thought proper to offer a re- 
bate or discount on all taxes paid within a certain 


So, where the statute makes 


As an in- 


become due,*® and such a statute 


.[a] In Maine (1) a tenant in com- 
mon or joint owner may obtain a re- 
lease of his interest in the tract of 
tand assessed for state taxes by pay- 
ing the proportion of the tax repre- 
sented by his holdings and obtaining 
a certificate discharging the tax upon 
his undivided interest in the tract, 
after which the state could sell the 
remaining undivided interests in the 
tract. Keyes v. State, 117 A. 166, 121 
Me. 306. (2) If an owner in several- 
ty of a portion of the tract taxed 
wishes to discharge the tax upon his 
holdings, he may, if he sees fit, waive 
the inequality in value between his 
holding and the, remainder of the 
tract, pay the proportion of the tax 
which his acreage bears to the acre- 
age of the tract, and receive a certifi- 
cate discharging his land. Keyes v. 
State, supra. 

[b] In Michigan (1) Comp. L. 
(1915) § 4049, permitting pro rata 
payment of taxes by the owner of an 
undivided part of land assessed in 
one description, did not authorize re- 
ceipt by treasurer to the owner of a 
tract assessed as one acre on his pay- 
ment of three fourths of the tax, al- 
though one fourth of the tract was 
used as a street, and such payment 
did not prevent sale for the balance 
due. Petition of Auditor General, 
187 N.W. 527, 217 Mich. 695. (2) 
That an assessment included an en- 
tire building did not relieve a tax- 
payer from paying tax on that por- 
tion which he owned. Fuller vy. 
Brown, 219 N.W. 670, 243 Mich. 192. 

Apportionment and contribution see 
supra § 1231. 

41. State v. Central Pocahontas 
Coal Co., 98 S.E. 214, 83 W.Va. 230. 

42. Auld v. McAllaster, 23 P. 165, 
43 Kan. 162. 

43. Challiss v. Hekelnkaemper, 14 

Crewdson, 


Kan. 474. 

44. Ricketts v. ical 
1042, 13 Wyo. 284, 81 P. 1. 

45. See statutory provisions. 

[a] Particular statutes construed. 
—(1) A railroad company paying 
taxes under Tax L. (1876) § 37, on 
property in unorganized counties, is 
entitled to same rebate as taxpayers 
in organized counties under the gen- 
eral tax law. State v. Francis, 23 
Kan. 495. (2) An act providing that 
a discount in case taxes.in the city of 
Louisville should be paid before a 
certain date applied only to the taxes 
of citizens, and not to those of rail- 
road companies. Louisville, ete., R. 
Co. v. Louisville, 29 S.W. 865, 16 Ky. 
L. 796 [error dism 17 S.Ct. 725, 166 
UWS: 709) 41 Lat 11731. 13) “eTax 
L. § 48, providing that where amount 
is paid for a franchise for the exclu- 
sive use of a village, such amount 
shall be deducted from the special 
franchise tax levied against the com- 
pany, applies to franchises granted 
since such section was added to the 
tax law, and to an amount that is 
paid by a company annually as a con- 


For later cases, developments and changes in the law see Annotations, same title and section number. 


 §§ 1245-1247] 


is valid,*® unless it permits the rebate or discount to | 


be made in such a manner as to violate the constitu- 
tional requirement of a uniform and equal rate of 
assessment and taxation or some other particular 
constitutional provision.t7 It has been held that a 
statute providing for a discount on taxes paid dur- 
ing certain months to the county sheriff or tax col- 
lector, without according the same discount to a 
taxpayer on taxes paid directly to the state treas- 
urer, is valid.4§ 

[§ 1246] 10. Evidence of Payment—a. Presump- 
tions.*® The mere duty of the owner of property to 
pay the taxes thereon raises no presumption that he 
has paid them,®°® although, on the other hand, it has 
been held that, in the absence of a contrary showing, 
it will be presumed that taxes were paid when due,** 
and a presumption of payment may arise from the 
circumstances of the case.°2 The fact that a prop- 
erty owner has paid the taxes on particular property 
for a series of years may warrant a presumption of 
payment as to the taxes of one particular year for 
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which he cannot show a receipt,®* and it may be 
presumed that the tax of a particular year was paid 
from the fact that it was not included in the tax 
bills of succeeding years.°* It will be presumed 
that payments made on tax assessments were made 
by the party rendering the land, for taxation.®® 

Fact that tax is barred by prescription raises no 
presumption that it has been paid.*¢ 

Lapse of time. The presumption of payment from 
lapse of time®’ applies to tax obligations,®*® although 
there is authority to the contrary;>® but this pre- 
sumption is one of fact and is rebuttable.®° 

[§ 1247] b. Admissibility.*1 In accordance with 
the general rules as to admissibility of evidence,®? 
particularly those governing the admissibility of 
evidence relating to payment of obligations gener-, 
ally,*? any evidence which is competent, relevant, 
and material is admissible to prove or disprove pay- 
ment of taxes,°* including parol testimony, accord- 
ing to the doctrine prevailing in many states,®® al- 
though in some such testimony is not admissible un- 


dition for the granting of the fran- 
chise. Village of Saranac Lake v. 
Paul Smith’s Electric Light & Power 
& R. Co., 170 N.Y.S. 541, 188 App.Div. 
620. (4) In considering deductions 
from the tax paid by a street railway 
under Railroad L. § 175, Tax L. § 48 
should not be construed as retroac- 
tive. New York Rys. Co. v. City of 
New York, 113 N.E. 501, 218 N.Y. 483. 
(5) .L. (1880) ¢@ 572 authorizes, in 
eases where the aggregate of taxes, 
assessments, and sales therefor does 
not exceed the value of the land as 
valued upon the last tax roll, the pay- 
ment of the original amount of taxes 
and assessments themselves without 
interest, or, in case the taxpayer takes 
the credit proffered by the statute, 
the payment of the original amount 
with interest at six per cent from the 
date of the passage of the statute. 
People v. O’Keefe, 90 N.Y. 419 [rev 25 
Hun 646]. (6) The original amount 
of a tax within the meaning of such 
statute is the tax itself. People v. 
O’Keefe, supra. (7) lL. (1882) c 348, 
amending L. (1881) ¢ 443, providing 
for the settlement and collection of 
arrearages of unpaid taxes and as- 
sessments in the city of Brooklyn pro- 
vided for a gratuitous rebate from 
taxes and assessments supposed to be 
valid for the purpose of inducing 
prompt payments. Clementi v. Jack- 
son, 92 N.Y. 5691. (8) Pub. L. (1919) 
e 92 § 88, providing for a discount of 
one per cent on taxes paid during the 
months of October and November, and 
authorizing the sheriff or tax col- 
lector to charge and collect a penalty 


'of one per cent per month on taxes 


paid after such date, was applicable 
exclusively to taxes paid to the sher- 
iff or tax collector of a county or 
municipality, and not to taxes paid 
directly to the state treasurer, under 
§§ 64 (c) or 67a, so that a railroad 
was entitled to discount on taxes 
collected by the sheriff or tax col- 
lectors of counties in which its prop- 
erty under §§ 61, 62, was listed with 
state tax commission, the functions 


of which were subsequently taken 


over by the state department of rev- 
enue, under Pub. L. (1921) c¢ 40, and 
not on taxes paid to state treasurer 
for state public school fund, under 
Pub. L. (1920) (Extra Sess.) c 1 §§ 
2, 4. Norfolk Southern R. Co. v. 
Lacy, 122 S.B. 763, 187 N.C. 615. (9) 
Under Remington & B. Code §§ 955, 
956, providing a method of contesting 
taxes, and §/9219, allowing a discount 
for making full payment before 


‘March 15, where a taxpayer made an 


unconditional tender of taxes before 
that date, except an item in dispute, 
and the county treasurer refused to 
accept, the taxpayer is entitled to the 
three per cent discount on the amount 


‘ tendered, though the disputed item is 


"i ae 


later adjudged valid. Northern Pac. 
Ry. Co. v. Franklin County, 203 P. 
27, 118 Wash. 117. 

{b] Provision held directory.— 
Failure of assessors to post up a copy 
of the section of the statute relating 
to abatement for prompt payment of 
taxes, as provided by the statute, does 
not affect the validity of assessments, 
the provision being merely directory. 
PUES Sas v. Bailey, 19 Pick. (Mass.) 

[ec] Statutes repealed.—Ridgway 
v. O’Neill, 49 Pa. 174. 

46. State v. Francis, 23 Kan. 495; 
Louisville, ete., R. Co. v. Louisville, 
29 S.W. 865, 16 Ky... 796 [error dism 
17 _ S.Ct. 725, 166 U.S.:709, 41 Td: 


1173]; Morden v. Seuth Dufferin, 6 
Man. 515. 
47. See supra § 51. 


48. Norfolk Southern R. Co. v. 

Lacy, 122 S.E. 768, 187 N.C. 615, 

49. Presumptions: 

And burden of proof in actions con- 
cerning tax titles see infra XIV. 

In civil actions generally see Evidence 
§§ 25-88. 

Of payment as element of adverse 
ye aes see Adverse Possession 
50. Campbell v. Whitehouse, 120 

A. 529, 122 Me. 409, 415 [quot Cyc]; 

Ankeny v. Albright, 20 Pa. 157; State 

v. Jackson, 49 S.E. 465, 56 W.Va. 558. 
51. Kirchner y. Wapsinonoc School 

Tp., 118 N.W. 51, 141 Iowa 43. 


52. Brown” Vv. Day, 78° Pa. 7129: 
Surghenor v. Ayers, (Tex.Civ. App.) 
139 S.W. 28. 

fa] Tlustration.—The fact that 


one in posséssion of land under claim 
of ownership, under registered deeds, 
rendered it for taxation from 1847 
to 1859, warrants the presumption of 
payment of the taxes, in the absence 
of a contrary showing, he being dead 


and the tax _ records destroyed. 
Surghenor v. Ayers, (Tex.Civ.App.) 
139 S.W. 28 


53.' Campbell v. Whitehouse, 120 A. 
529, 122 Me. 409, 415 [quot Cyc]; 
Hodgdon v. Wight, 36 Me. 326; Wat- 
kins v. Lang, 17 S.C. 13. 

54. Campbell v. Whitehouse, 120 
A. 529, 122 Me. 409, 415 [quot Cyc]; 
Attleborough v. Middleborough, 10 
Pick. (Mass.) 378. 

55. Campbell v. Whitehouse, 120 
A. 529, 122 Me. 409, 415 [quot Cyc]; 
Ryle v. Davidson, (Tex.Civ.App.) 116 
S.W. 823 [cert questions answered 
115 S.W. 28, 102 Tex. 227 and rev 124 
S.W. 616, 103 Tex. 209, reh den 125 
S.W. 881, 103 Tex. 209]. 


56. Fellman’s Heirs v. Interstate 
Land Co., 112 So. 405, 163 La. 529, 
535. 


“Payment and prescription are en- 
tirely distinct methods of discharging 
obligations. Payment completely dis- 
charges the natural, as well as the 


e 


civil, obligation; but prescription 
does not.” Fellman’s Heirs v. Inter- 
state Land Co., supra. 

57. See Payment § 198 et seq. 

58. U.S.—Leary v. Jersey City, 189 
F. 419 [aff 208 F. 854, 126 C.C.A. 12]. 

Me.—Campbell v. ‘Whitehouse, 120 
A. 529, 122 Me. 409, 415 [quot Cyc]. 

N.H.—Andover v. Merrimaek Coun- 
ty, 37 N.H. 437; Colebrook v. Stew- 
artstown, 28 N.H. 75; Dalton v. Beth- 
lehem, 20 N-’H. 505; Hopkinton v. 
Springfield, 12 N.H. 328. 

Pa.—McLaughlin \v. Kain, 45 Pa. 
113; Woodburn v. Farmers’, etce., 
Bank, 5 Watts&S. 447. 

Wash.—Graves v. Stone, 130 P. 369, 
72 Wash. 382 [rev on other grounds 
135 P. 810, 76 Wash. 88]. \ 

[a] Validity of statute.—A statute 
creating a presumption of payment 
of old taxes has been held unconsti- 
tutional, in so far as attempting to 
discharge personal liability for taxes 
or, if construed as barring suit to 
enforce personal liability for taxes, 
but not unconstitutional, in so far as 
discharging liens. State v. Montoya, 
255 BP. 634, 32 N.M. 314. 

59. Tysen v. City of New York, 
207 N.Y.S. 731, 212 App.Div. 300 frev 
204 N.Y.S. 540, 122 Mise. 627]; Mills 
v. Henry Oil Co., 50 S.B. 157, 57 W.Va, 
255; Smith v. Tharp, 17 W.Va. 221. 

[a] Thus, in an action to cancel 
ancient tax entries as cloud on title, 
the court cannot presume, because of 
lapse of time, that the taxes were 
paid. Tysen v. City of New York, 
207 N.Y.S. 731, 212 App.Div. 300 [rev 
204 N.Y.S. 540, 122 Misc. 627]. 

60. Leary v. Jersey City, 189 F. 
419 [aff 208 F. 854, 126 C.C.A. 12), 

61. Of evidence of payment as ele- 
ment of adverse possession see Ad- 
Possession § 618. 

See Evidence §§ 89-1729. 
See Payment §§ 248-260. 
ae Ark.—Davis v. Hare, 32 Ark. 


Ill.—Tobias v. Kaspzyk, 93 N.E. 52, 
247 Til. 80. 

Iowa.—Adams v. Beale, 19 Iowa 61. 

Kan.—Beloit Bldg. Co. v. Staley, 234 
P. 57, 118 Kan. 141. 

Me.-—Dennett v. Crocker, 8 Me. 239. 

Mich.—Hammond v. Hannin, 21 
Mich. 374, 4 Am.R. 490. 

Neb.—Keys v. Fink, 116 N.W. 162, 
81 Neb. 571. 

Pa.—McReynolds v. Longenberger, 
BisPac e385 


Tex.—McDonough Vv. Jefferson 
County, 79 Tex. 535. 
Va.—Brown v. Bradshaw, 100 Va. 


124. 
Tax receipts see infra text and 
notes 71-73. 


65. Ark.—Davis v. Hare, 32 Ark. 
386. 

Spat neha v. Botsford, 3 Day 
159. 
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less the failure to produce a receipt or record evi- 
dence is first satisfactorily accounted for.®® 
competent to show payment by the entries in the 
books and official records of the tax office,®? as by 
an entry of the word “paid” in such books or rec- 
ords, opposite a particular assessment.*® 
an entry if without date, is not admissible to show 
payment before a sale for nonpayment.°® 
may show that taxes, although paid in another’s 
name, were paid for him by the other as his agent.7° 
The fact of the payment of taxes 
may be shown by the receipt or certificate of the 
collector of taxes or other officer authorized to re- 
ceive them,’? and extrinsic evidence is admissible 
to apply a receipt to its proper subject matter 


Receipts.“ 


TAXATION 


1m IG) 


But such 


A party 


where there is a mistake or ambiguity." 


Fla.—Boykin v. State, 24 So. 141, 
40 Fla. 484. 

Ill.—iIrwin v. Miller, 23 Ill. 401; 
Hinchman y. Whetstone, 23 Ill. 185. 
But see Lane v. Sharpe, 4 Ill. 566 
‘holding that redemption of land from 
a tax-sale should be proved by the 
records in the auditor’s office, not by 
testimony of witnesses). 

Iowa.—Adams v. Beale, 19 Iowa 61. 

Kan.—Beloit Bldg. Co. v. Staley, 
234 P. 57, 118 Kan. 141, 

Me.—Dennett v. Crocker, 8 Me. 239. 

Mich.—Hammond v. Hannin,. 21 
Mich. 374, 4 Am.R. 490. 

Miss.—Gordon v. Kitrell, 21 So. 922; 
McNutt v. Lancaster, 17 Miss. 570. 
But see Edmondson y. Ingram, 8 So. 
257, 68 Miss. 32 (parol evidence not 
admissible under Code (1880) § 516, 
requiring a formal receipt from a 
book of receipts to be given to the 
taxpayer, and providing that no other 
receipt shall be valid as evidence; 
but if the prescribed receipt is giv- 
en, and is lost or destroyed, the tax- 
payer may supply the missing receipt 
by oral evidence of payment). 

Neb.—Keys v. Fink, 116 N.W. 162, 
81 Neb. 571; Richards v. Hatfield, 59 
N.W. 777, 40 Neb. 879. 

N.J.—Burlington County v. Fenni- 
more, 1 N.J.Law 190. 
pe Snip eget v. Africa, 27 Pa.Super. 

5: 

Tex.—McDonough Vv. Jefferson 
County, 15 S.W. 490, 79 Tex. 535; 
Ochoa v. Miller, 59 Tex. 460; Jordan 
v. Brown, (Civ.App.) 94 S.W. 398. 

. Parol evidence generally see Evi- 
dence §§ 1380-1729. 
. ies Downing v. Haxton, 21 Kan. 

78; 
1086; Prevost v. Johnson, 9 Mart. 
(La.) 123; ‘Hall v. Hall, 1 Mass. 101; 
Shepherd v. Hamilton County, 8 
Heisk. (Tenn.) 380; Wood v. State, 8 
Beisk. (Tenn.) 329. See Robbins v. 
Townsend, 20 Pick. (Mass.) 345 (mis- 
take in records could be shown by 
parol). . 

67. Ala.—Roman v. Lentz, 58 So. 
438, 177 Ala. 64. 

Iil.—Taylor v. Lawrence, 36 N.E. 
74, 148 Ill. 388; Job v. Tebbetts, 10 
Ill. 376. 

Iowa.—Harrison v. Sauerwein, 30 
N.W. 571, 70 Iowa 291; Adams v. 
Bede, 19 Iowa 61. 

Me.—Campbell v. Whitehouse, 120 
A. 529, 122 Me. 405. 

Minn.—State v. Krahmer, 100 N.W. 
105, 92 Minn. 397. 

N.Y.—Joslyn v.. Pulver, 13 N.Y.S. 
311, 59 Hun 129 [aff 28 N.E. 604, 128 
ING Y YS 34). 

W.Va.—Webb v. Ritter, 54 S.H. 484, 
60 W.Va. 193. 

Wis.—McIntosh vy. Marathon Land 
Co., 85 N.W. 976, 110 Wis. 296. 

[a] Stubs.—Stub duplicates of re- 
ceipts for taxes made and kept by the 
collector are competent evidence of 
the fact of payment. MHarrison v;: 
Sauerwein, 30 N.W. 571, 70 Iowa 291; 
State v. Ring, 11 N.W. 233, 29 Minn. 
78; Mcintosh v. Marathon Land Co., 


Hickman v. Dawson, 35 La.Ann.! 


85 N.W. 976, 110 Wis. 296 [overr Pier 
v. Prouty, 30 N.W. 232, 67 Wis. 218]. 

[b] In Oklahoma, where the regu- 
lar tax roll shows taxes unpaid, an 
entry on the delinquent tax sale rec- 
ord showing payment on the regular 
roll, but not containing the recitals 
required by Comp. St. (1921) §§ 7402, 
7407, is inadmissible to prove pay- 
ment. Roberts v. Kerker, 300 P. 380, 
149 Okl. 275. 2 

Public records and documents as 
evidence generally see Evidence §8§ 
901-934. 

68. Joslyn v. Pulver, 13 N.Y.S. 311, 
59 Hun 129 [aff 28 N.E. 604, 128 N.Y. 
334]; McIntosh v. Marathon Land Co., 
85 N.W. 976, 110 Wis. 296. 

Discharge of tax by entry in books 
as paid see supra § 1238. 

69. Ankeny v. Albright, 20 Pa. 157. 

70. Langley v. Young, 211 P. 640, 
72 Colo. 466. 

71. As evidence of payment gen- 
erally see Payment §§ 78, 79. 

Duty to give, and sufficiency of, re- 
ceipt see infra § 1249. 

72. Ill.—People v. Evanston Ry. 
Co., 153 N.E. 603, 323 Ill. 109; Cook v. 
Norton, 43 Ill. 391; Abbott v. “Stone, 
70 Ill.App. 671 [aff 50 N.E. 328,,172 
Ill. 634, 64 Am.S.R. 60]. ~~ 

Iowa.—Vaughn vy. Stone, 2 N.W. 
973, 6 N.W. 596, 54 Iowa 376. 

La.—McAyeal v. Murrell, 32 So. 395, 
108 La. 116; State v. Reid, 12 So. 189, 
45 La.Ann. 162. 

Me.—Campbell v. Whitehouse, 120 
A. 529, 122 Me. 409. 

Mass.—Hall v. Hall, 1 Mass. 101. 
ee eee one v. Scott, 11 Mich. 

Minn.—Ripon College v. Brown, 68 
N.W. 837, 66 Minn..179; Seigneuret v. 
Fahey, 6 N.W. 403, 27 Minn. 60. 

Neb.—Keys v. Fink, 116 N.W. 162, 
81 Neb. 571; Ure v. Reichenburg, 89 
N.W. 414, 63 Neb. 899; Richards v. 
Hatfield, 59 N.W. 777, 40 Neb. 879; 

Pa.—McReynolds v. Longenberger, 
57 Pa. 13; Coxe v. Deringer, 7 Leg. 
Gaz. 36. 

S.C.—Hllen v. Ellen, 16 S.C. 132. 

Tex.—Acklin v. Paschal, 48 Tex. 
147; Deen v. Wills, 21 Tex. 642. 

W.Va.—Webb v. Ritter, 54 S.E. 484, 
60 W.Va. 198. 

Wyo.—Ricketts v. Crewdson,'81 P. 
1, 18 Wyo. 284; Lobban v. State, 64 
P.. 82,;9 Wyo: 377. 

73. Perret v. Borries, 30 So. 59, 
78 Miss. 934; Trager v. Jenkins, 23° 
So. 424, 75 Miss. 676; Wolf v. Phila- 
delphia, 105 Pa. 25; Brymer y. Tay- 
lor, 23 S.W. 635, 5 Tex.Civ.App. 103. 

§ eitealtt eed: of receipt see infra 

74 Weight and sufficiency as evi- 
dence of payment generally see Pay- 


ment §§ 80-82. 

75. Snowden yv. Rush, 6 S.W. 767, 
69 Tex. 593; Allen v. Woodson, 60 
Tex. 655; Ochoa v. Miller, 59 Tex. 460; 
Watson v. Hopkins, 27 Tex. 637; Surg- 
henor v. Ayers, (Tex.Civ.App.) 139 
S.W. 28. And see cases infra note 76. 

76. U.S.—In re Porterfield, 138 F. 


[§ 1248] c. Weight and Sufficiency.’* ; 
of taxes may be shown either by direct or cireum- 
stantial evidence,’> but in order to establish pay- 
ment the evidence should be clear and positive and 
of a satisfactory character.’ 
duced, and no witness testifies as to paying the tax 
or having seen it paid, it will be concluded that 
no payment was made. 
ment commissioners in a collateral proceeding that 
taxes are due and unpaid cannot be overcome by a 
presumption of payment created by lapse of time.** 

Tax records are only prima facie, and not conclu- 
sive, evidence as to payment of taxes,’® and a prop- 
erty owner is not concluded by the record in the 
assessment book from showing payment of taxes 


77 Iowa 27; 


[§§ 1247-1248 


Payment 


If no receipt is pro- 


77 


A finding of tax adjust- 


192 [mod 145 F. 472, 76 C.C.A. 242, 
and aff 145 F. 480, 76 C.C.A. 250]. 

Ark,.—Knauff v. National Cooper- 
age, ete., Co., 137 S.W. 823, 99 Ark. 
137 


Colo.—Brinker v. Union Pac., etc., 
R. Co., 55 P. 207, 11 Colo.App. 166. 

Tll.—Sholl v. People, 61 N.E. 1122, 
194 Ill. 24; Perry v. Burton, 18 N.E. 
653, 226. Tl 5992 

Ind.—Keesling v. Winfield, 49 N.E. 
1638, 149 Ind. 709; Rieman v. Shepard, 
27 Ind. 288. 

Iowa.—Cornoy v. Wetmore, 60 N.W. 
245, 92 Iowa 100; Bright v. Slocum, 
41 N.W. 477, 77 lowa 27; Buck v. Holt, 
37 N.W. 377, 74 Iowa 294; Harber v. 
Sexton, 23 N.W. 4635, 66 Iowa 211. 

La.—Pitre v. Schleslinger, 34 So. 
425, 110 La. 234. 

Minn.—State v. Krahmer, 100 N.W. 
105, 92 Minn. 397. ‘ 

Miss.—Stevenson v. Reed, 43 So. 
433, 90 Miss. 341. 

Neb.—Keys vy. Fink, 116 N.W. 162, 
81 Neb. 571. 

N.M.—Bishop v. Mace, 184 P. 215, 
25 N.M. 411. ° : 

Pa.—Knupp v. Brooks, 50 A. 196, 
200 Pa. 494; Ankeny v. Albright, 20 
Parole ite bag 

Tex.—Gillespie v. Gulf, etc., R. Co., 
18 S.W. 474; Lofton v. Miller, 118 S. 
W. 911, 55 Tex.Civ.App. 253; Sharpe 
v. Kellogg, 116 S.W. 401, 53 Tex.Civ. 
App. 543. 

Va.—Brown v. Bradshaw, 40 S.E. 
617, 100 Va. 124. f 

Wash.—Cavanaugh vy. Roberts, 97 
P. 55, 50 Wash. 265. 

[a] Evidence held sufficient.—In 
re Porterfield, 138 F. 192 [mod 145 F. 
472, 76 C.C.A. 242, and aff 145 F. 480, 
76 C.C.A. 250]; Knauff v. National 
Cooperage & Woodenware Co., 137 S. 
W. 823, 99 Ark. 137; Keesling v. Win- 
field, 49 N.E. 163, 149 Ind. 709; Con- 
roy v. Wetmore, 60 N.W. 245, 92 Iowa 
100; Bright v. Slocum, 41 N.W. 477, 
Buck v. Holt, 37 N.W. 
377, 74 Iowa 294; Harber v. Sexton, 
23 N.W. 635, 66 Iowa 211; Bishop v. 
Mace, 184 P. 215, 25 N.M. 411; Knuff 
v. Brooks, 50 A. 196, 200 Pa. 494; 
McGuire v. Gilbert, 156 A. 735, 102 Pa. 
25; Trexler v. Africa, 33 Pa.Super. 
395; Gillespie v. Gulf, ete., R. Co., 
(Tex.) 18 S.W. 474; Brown v. Brad- 
shaw, 40 S.E. 617, 100 Va. 124; Graves 
v. Stone, 135 P. 810, 76 Wash. 88 [rev 
130 P. 369, 72 Wash. 382]. 

[b] Evidence held insufficient.— 
Brinker v. Union Pac., ete., R. Co., 
55 P. 207, 11 Colo.App. 166; Perry v. 
Burton, 18 N.H. 653, 126 Ill. 599; Rie- 
man v. Shepard, 27 Ind. 288; Pitre 
v. Schleslinger, 34 So. 425, 110 La. 
234; Ankney v. Albright, 20 Pa. 157; 
Lofton v. Miller, 118 S.W. 911, 55 Tex. 
Civ.App. 253; Cavanaugh vy. Roberts, : 
97 P. 55, 50 Wash. 265. 

77. Wallace v. International Paper 
Co., 75 N.Y.S. 340, 70 App.Div. 298. 

78. Leary v. Jersey City, 189 FB. 
419 [aff 208 F. 854, 126 C.C.A. 12]. _ 

79. Brown v. Leek, 128 So. 608, 221 
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For later cases, developments and changes in the law see Annotations, same title and section number. 
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§§ 1248-1249] 


not shown therein,’® especially where the record 


bears internal evidence of error.$? 


Tax receipts. A receipt from the proper officer is 
prima facie evidence of the payment of taxes, and 
is sufficient proof thereof unless successfully con- 
tradicted,*? although it has been held that where 
the burden is on a party to show payment of legal 
taxes tax receipts alone are not sufficient.’ 
other receipts, however,S* a tax receipt is not con- 
elusive®> unless made so by statute;8® and it does 
not estop the taxing authorities from showing that 
the tax was not in fact paid, or that it was not paid 
“in full” as recited in the receipt.§? 
question for whom and on whose account payment 


TAXATION 


ceptible of explanation.®& 


[61 C.J.] 969 


A tax receipt may be in- 


sufficient, because of its recitals or omissions, to 


land.°®° 


Like 


So, on the 


was made, a tax receipt is not conclusive, but is sus- 


Ala. 319; Roman v. Lentz, 58 So. 438, 
177 Ala. 64. 
80. Roman y. Lentz, supra. 


Roman v. Lentz, supra. 
Ga.—Johnson v. Pinson, 56 S.B. 
238, 127 Ga. 144, 

Ill.—People v. Evanston Ry. Co., 
153 N.E. 603, 323 Ill. 109; Perkins v. 
Bulkley, 46 N.E. 733, 166 Ill. 229; Cook 
v. Norton, 61 Ill. 285; Cook v. Norton, 
43° Til.’ 391. 

Iowa.—Rundel y. Boone County, 216 
N.W. 122, 204 Iowa 965. 

Minn.—Ripon College v. Brown, 68 
N.W. 837, 66 Minn. 179. 

Neb.—Mutual Ben. L. Ins. Co. v. 
Daniels, 93 N.W. 134, 67 Neb. 91; Ure 
— epee 89 N.W. 414, 63 Neb. 

9 


N.Y.—People v. Faxon, 182 N.Y.S. 
242, 111 Misc. 699. 

N.D.—Bever v. Investors’ 
cate, 153 N.W. 476, 31 N.D. 247. 

Okl.—Bilby v. Halsell, 232 P. 379, 
105 OKl. 215. 

Or.—Nickum v. Gaston, 42 P. 130, 28 
Or. 322. 


Syndi- 


Wyo.—Lobban v. State, 64 P. 82, 9 
Wyo. 377. 
fa] Thus a tax receipt signed by 


the county treasurer describing the 
property taxed, and stating the equal- 
ized value and the amount appropri- 
ated to state, county, township, or 
municipality, and school district, with 
any interest or penalty due, is prima 
facie proof of the amount of tax due 
and payment thereof by the party in 
whose favor it is given. Bilby v. Hal- 
sell, 232 RP. 379, 105 Okl. 215. 

[b] Payment in full—(1) A re- 
ceipt showing payment of taxes for 
two years, in the absence of other 
proof in an action by purchaser at 
comptroller’s tax sale, would raise 
presumption of payment in full. Peo- 
ple v. Faxon, 182 N.Y.S. 242, 111 Misc. 
699. (2) And if the books of the 
comptroller show a greater amount of 
taxes than appear to have been paid 
by the then owner, as shown by tax 
receipts, the presumption follows that 
the owner paid the amount demanded 
by collector. People v. Faxon, supra. 


83. Clark v. Blair, 14 F. 812, 4 Mc- 
Crary 3112 
84. See Payment § 82. 


85. Ga.—Johnson v. Pinson, 56 S.E. 
238, 127 Ga. 144. 

Tll.—Rand v. Scofield, 43 Ill. 167. 

Kan.—Beloit Bldg. Co. v. Staley, 
234 P. 57, 118 Kan. 141. 

Minn.—Knight v. Valentine, 24 N. 
W. 295, 34 Minn. 26. 

Neb.—Richards v. Hatfield, 59 N.W. 
777, 40 Neb. 879. 

S.C.— Ellen v. Ellen, 16 S.C. 132. 

Tex.—Graves v. Bullen, 115 S.W. 
1177, 53 Tex.Civ.App. 261. 

Wis.—State v. School, etc., Com’rs., 
13 Wis. 409. 

Wyo.—Lobban v. State, 64 P. 82, 9 
Wyo. 377. 

See also Puget Sound Nat. Bank v. 
Biswanger, 109 P. 327, 59 Wash. 134 
(holding receipt merely evidence of 
payment, the actual payment made 
being all that is necessary to preserve 
the landowner’s rights). 

{a] Idike any other: receipt, that 


given by a tax collector may be ex- 
plained or even overborne by outside 
evidence. Rand v. Scofield, 43 Ill. 
167; Ellen v. Ellen, 16 S.C. 132; State 
v. School, etc., Com’rs, 13 Wis. 409. 

Evidence to overcome receipts gen- 
erally see Payment § 83. 

86. See statutory provisions. ; 

[a] In South Dakota, (1) under 
Rev. Pol. Code § 2148, providing that 
no tax receipt shall issue for taxes for 
the current year until all prior taxes 
are paid, except where the taxpayer 
files his affidavit stating that he has 
a legal defense to the collection of 
the prior taxes, in which case the 
county treasurer shall note in any 
Subsequent receipt the making of 
such affidavit, stating the amount and 
year covered thereby, and § 2149, de- 
claring that the possession of a tax 
receipt shall be conclusive evidence 
that all prior taxes have been_ paid, 
the possession of a receipt, without 
any of the required notations by the 
treasurer is conclusive evidence that 
all prior taxes have been paid. King 
v. Lane, 110 N.W. 37, 21 -S.D. 101; 
Harris v. Stearns, 108 N.W. 247, 20S. 
D. 622; Rochford v. Fleming, 71 N.W. 
317, 10 S.D. 24. (2) Such statute is 
constitutional. King v. Lane, supra; 
Harris v. Stearns, supra. (3) A no- 
tation on the margin of a tax receipt, 
“this receipt is not a bar to the col- 
lection of any prior tax,” did not de- 
stroy its conclusiveness as evidence 
of tax payment, and hence land in the 
possession of a transferee was not 
chargeable with personal taxes as- 
sessed against the transferor before 
transfer. Guaranty State Bank of 
Sisseton v. Roberts County, 234 N.W. 
35, 73 A.L.R. 148. (4) The statute 
does not apply, however, where the 
receipt was obtained by larceny, forg- 
ery, or fraud. Harris v. Stearns, su- 
pra. (5) Nor does it affect receipts 
given before a statute was approved. 
Danforth v. McCook County, 76 N.W. 
940, 11 S.D. 258, 74 Am.S.R. 808. 

87. Ga.—State v. Southwestern R. 
OG, MON Gas tte 
y Me.—State v. Waldo Bank, 20 Me. 

70. 

Minn.—Olmsted County v. Barber, 
17 N.W. 473, 944, 31 Minn. 256 

Mo.—State v. Union Trust Co., 6 S. 
W. 867, 92 Mo. 157. 

Tex.—Graves v. Bullen, 115 S.W. 
1177, 53 Tex.Civ.App. 261. ; 

Wis.—Marco v. Fond du Lac, 23 N. 
W. 419, 63 Wis. 212. 

$8. Rand v. Scofield, 43 Ill. 167. 

s9. Turner v. Shepherd, 255 S.W. 
1037, 201 Ky. 117. 

[a] Illustration.—A_ sheriff's re- 
ceipt, reciting that it was ‘for taxes 
for the year 1914,” was not evidence 
that the taxes assessed against the 
land in 1914 were paid, the payment 
being made on the 20th day of No- 
vember of that year, where the prop- 
erty at the time was assessable as of 
September 15, and assessor had until 


| January 1 following in which to com- 


plete it, and the county board of su- 
pervisors met on the first Monday in 
January and performed its duties, 
after which the clerk certified to the 


show that taxes for a particular year were paid’? 
or that taxes were paid upon a particular parcel of 


[§ 1249] 11. Right of Taxpayer to Receipt.2: A 
tax collector is not bound to give a receipt for taxes 
paid to him if the law does not require it,?? but if it 
is made his duty to give such a receipt®? it may be 
enforced by mandamus.?4 
prejudiced by. any defect or informality in his 
receipt, such as the lack of a proper signature.®® 
If the receipt is indefinite or ambiguous it may be 
explained and interpreted.°® 


The taxpayer is not 


sheriff the taxes to be collected. 
Turner v. Shepherd, 255 S.W. 1087, 
201 Ky. 117. 

90. Miller v. Murphy, 199 P. 525, 
186 Cal. 344. 

[a] MTlustration.—In an action to 
recover money advanced by plaintiff 
to defendant for the payment of taxes 
on lots twenty-five and twenty-six of 
La Loma Park, in Berkeley, tax re- 
ceipts showing assessment to persons, 
strangers to the record, for “lots 25 
and 26 in block 2242 of.La Loma Park, 
Berkeley,” are insufficient to support 
the allegations of the complaint, there 
being no presumption or inference 
that the lots were the same. Miller 
v. Murphy, 199 P. 525, 186 Cal. 344. 

91. Receipts as evidence see Supra 
§§ 1247, 1248. 

92. Stiles y. Hitchcock, 47 Vt. 419, 
19 Am, R. 121. 

93. See statutory provisions. 

[a] In New Jersey, under Pub. ln 
(1918) pp 868, 872 §§ 509, 601, the 
collector of taxes is under a duty to 
send bill for taxes and accept and re- 
ceipt for those tendered, although 
there is an unpaid street assessment. 
Knox v. O’Shea, 1382 A. 329, 4 N.J. 
Misc. 272. 

[b] In Ohio, under Gen. Code § 
5521, on completion of statutory pro- 
ceedings to dissolve a corporation be- 
fore assessment of taxes for a given 
year, payment of taxes assessed for 
the current and previous years enti- 
tles the corporation to a certificate 
that all taxes have been paid, and the 
certificate cannot be refused because 
taxes for the current year on proper- 
ty listed by the corporation, but not 
assessed, have not been paid. State 
v. Weill, 26 OhioN.P.N.S. 463. 

[ce] In South Dakota, under the 
statute, a taxpayer, on payment of 
taxes, is entitled to a conclusive re- 
ceipt. Guaranty State Bank of Sis- 
seton v. Roberts County, 234 N.W. 
35, 738 A.L.R. 148. See supra § 1248 
note 86 [a]. 

[d] In Texas, (1) under Rev. St. 
(1911) arts 2942, 2944, 2949, where a 
poll tax is tendered in proper time, 
the collector has no discretion but to 
receive it and receipt therefor, al- 
though he may be in doubt as to the 
right of the payer to vote, and, if for 
any reason the receipt is not issued 
prior to February 1, it is the collec- 
tor’s duty to issue it thereafter, not- 
withstanding Pen. Code 1911, art. 224. 
Parker v. Busby, (Tex.Civ.App.) 170 
S.W. 1042. (2) Assessment of poll 
taxes is not required by Rev. St. 
(1911) art 7567, as a condition pre- 
cedent to the right of the taxpayer to 
compel the collector to assess the 
amount levied by law as a poll tax, 
and to issue a receipt therefor; such 
tax being a tax on the person im- 
posed by article 7354. Parker v. Bus- 
by, supra. 

94. See Mandamus § 430 text and 
note 26. 

95. Randall v. Dailey, 28 N.W. 352, 
66 Wis. 285. 

96. Winslow v. Cooper, 104 Ill. 235, 
See also supra § 1247 text and note 
73. 
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[§ 1250] 12. Application of Payments.°? In mak- 
ing a payment on account of taxes the owner has 
a right to direct its application to a particular tax 
or to a particular piece or item of property, and the 
receiving officer is bound by such direction,®* and 
the effect of the payment will not be defeated by 
the officer’s misapplication thereof.°® 
of a tax which has been paid in full is afterward 
adjudged invalid, the taxpayer may have the excess 
applied on valid taxes thereafter accruing.’ In case 
of a partial payment, without any agreement as to 
its application, the taxing authority may, at its op- 
tion, apply it to taxes for any one or more years, 
or as a general payment,” in which event a lien for 
all the taxes is retained until paynient in full.* 

[§ 1251] 13. Operation and Effect of Payment.* 


97. Application of payments gen- 
erally see Payment §§ 84-127. 

98. Ark.—Knauff Vv. National 
Cooperage & Woodenware Co., 137 S. 
WwW. 823, 99 Ark. 137; Hickman v. 
Kempner, 35 Ark. 505. 

Tll.— Mason v. Chicago, 48 Ill. 420. 

Iowa.—Henderson v. Robinson, 41 
N.W. 371, 76 Iowa 608; Morris v. 
Sioux County, 42 Iowa 416. 

La.—Lefebre v. Negrotto, 11 So. 91, 
44 La.Ann. 792. : 

Mich.—Fuller v. Grand Rapids, 40 
Mich. 395. 4 

N.J.—Morris, etc., Dredging Co. v. 
Bayonne, 67 A. 20, 75 N.J.Law 59. 

Pa.—Laird v. Hiester, 24 Pa, 452; 
Dougherty v. Dickey, 4 Watts & S. 
146. Compare Stephens v. Wells, 6 
Watts 325 (holding that a tax paid on 
unseated land is applied to the tract 
for which it is paid, without refer- 
ence to any mistake by the owner, 
although the land on which the pay- 
ment was intended was afterward 
sold for taxes). : 

Partial payments generally see su- 
pra § 1244. 

99. See cases supra note 98. 

1. Northern Pac. R. Co. v. Ray- 
mond, 40 N.W. 538, 5 Dak. 356, 1 L.R. 
A. 732. 

‘2. Central Union Trust Co. of New 
York v. Willat Film Corporation, 133 
A. 780, 99 N.J.Eq. 748. : 

3. Central Union Trust Co. v. Wil- 
lat Film Corp., supra. ; 

Lien for taxes generally see infra 
§§ 1156-1223. 

4. Rights and remedies as against 
persons or property liable, of other 
persons making payment see supra 
§§ 1227, 1228. 

5. To whom payment may be made 
see supra § 1233. : 

. U.S.—MeHenry v. Alford, 18 S. 
Ct. 242, 168 U.S. 651, 42 L.Ed. 614; 
Bennett v. Hunter, 9 Wall. 326, 19 L. 
Ed. 672; United Verde Extension 
Mining Co. v. Howe, 8 F.(2d) 209; 
In re Wyoming Valley Ice Co., 165 F. 
789; Barnes v. Bee, 138 F. 476 [aff 149 
FB. 727, 79 C.C.A.) 433]. 

Ala.—Bower v. American Lumber & 
Export Co., 71 So. 100, 195 Ala. 572; 
Pickler v. State, 42 So. 1018, 149 Ala. 
669. 
Ariz.—Gibson Abstract Co. v. Co- 
chise County, 100 P. 453, 12 Ariz. 158. 

Ark.—Southern Lumber Co. v. Ar- 
kansas Lumber Co., 4 S.W.(2d) 928, 
176 Ark. 906; Gunn v. Thompson, 69 
S.W. 261, 70 Ark. 500; Davis v. Hare, 
82 Ark. 386. 

Fla.—Graham v. Florida Land, ete., 
Co., 14 So. 796, 33 Fla. 356; Conant 
v. Buesing, 2 So. 882, 23 Fla. 559. 

Ga.—Johnson vy. Christie, 64 Ga. 
ait 


te 

Ill.—La Salle Varnish Co. v. Glos, 

98 N.B. 538, 254 Ill. 326; Wabash R. 

Co. v. People, 63 N.E. 1084, 196 Ill. 

606; Russell v. Mandell, 73 Ill. 136; 

aor i2eR v. Kelly, 22 Ill. 609, 74 Am. 
Ind.—Nyce v. Schmoll, 82 N.E. 539, 

40 Ind.App. 555. 

Iowa.—Adams County v. Burling- 


TAXATION 


Where part 


balanee.t! 


ton, etc., R. Co., 39 Iowa 507; Wal- 
ton v. Gray, 29 Iowa 440. 
Ky.—Blight v. Banks, 6 T.B.Mon. 


192, 17 Am.D. 136. 

La.—Verdine v. Carter, 127 So. 609, 
170 La. 226; Bender v. Bailey, 70 So. 
425, 1388 La. 433; Bender v. Bailey, 57 
So. 998, 130 La. 341; Trellieu Cypress 
Lumber Co. v. Albert Hansen Lumber 
Co., 46 So. 699, 121 La. 700; Kellogg 
v. McFatter, 36 So. 112, 111 La. 1037; 
Hake v. Lee, 31 So. 54, 106 La. 482; 
Lefebre v. Negrotto, 11 So. 91, 44 La. 
Ann. 792. - 

Mass.—Hurd v. Melrose, 78 N.H. 
302, 191 Mass. 576. 

Mich.—Mayot v. Auditor-Gen., 104 
N.W. 19, 140 Mich. 593; Rayner v. 
Lee, 20 Mich. 384. 

Minn.—State v. Erickson, 180 N.W. 
544, 147 Minn. 453; Meller v. Hods- 
don, 23 N.W. 543, 33 Minn. 366. 

Miss.—Towry v. Wax, 42 So. 536; 
Burroughs v. Vance, 23 So. 548, 75 
Miss. 696; Jones v. Burford, 26 Miss. 
194; Griffing v. Pintard, 25 Miss. 173. 

Mo.—Mangold v. Bacon, 141 S.W. 
650, 287 Mo. 496; Harness v. Cra- 
vens, 28 S.W. 971, 126 Mo. 233; Hu- 
ber v. Pickler, 7 S.W. 427, 94 Mo. 382. 

Neb.—Alexander v. Hunter, 45 N.W. 
461, 29 Neb. 259. 

N.Y.—Oliphant v. Burns, 40 N.E. 
980, 146 N.Y. 259; Joslyn v. Rockwell, 
28 N.E. 604, 128 N.Y. 334; Jackson 
v. Morse, 18 Johns, 441, 9 Am.D. 225. 

N.D.—Hackney v. Elliott, 137 N.W. 
433, 23 N'D. 373. 

Or.—Nickum v. Gaston, 42 P. 130, 
28 Or. 322. 

Pa.—Commonwealth v. Lowe Coal 
Co., 145 A. 916, 296 Pa. 359; Reading 
v. Finney, 73 Pa. 467; Wallace’s Es- 
tate, 59 Pa. 401; Ankeny v. Albright, 
20 Pa. 157; Montgomery v. Meredith, 
17_Pa. 42; Hunter v. Cochran, 3 Pa. 
105; Du Bois National Bank v. Ol- 
sen, 10 Pa.Dist.&Co. 337. 

Tenn.—Southern Coal, etc., Co. v. 
Schwoon, 239 S.W. 398, 145 Tenn. 191. 

Tex.—State v. Hoffman, 201 S.W. 
653, 109 Tex. 133 [aff (Civ.App.) 190 
S.W. 1163; Humble Oil & Refining Co. 
v. State, (Civ.App.) 3 S.W.(2d) 559; 
Mote v. Thompson, CCiv-Ape) 156 S. 
W. 1105; Hollywood v. Wellhausen, 
68 S.W. 329, 28 Tex.Civ.App. 541. 

W.Va.—Ramsburg v. Jones, 140 S. 
E. 485, 501, 104 W.Va. 498 [cit Cyc]; 
Sturm v. Fleming, 26 W.Va. 54. 
dda See oe v. Coenen, 30 Wis. 
SOT aL ae v. Brown, 17 U.C.C.P. 


[a] Rule applied.—(1) Where tax- 
es on solvent credits had already been 
paid as a part of the value of a cor- 
poration’s capital stock, the fact that 
the corperation at the demand of the 
tax collector voluntarily furnished a 
return of such credits does not ren- 
der it liable to taxation thereon. 
Bower v. American Lumber & Export 
Co., 71 So. 100, 195 Ala. 572. (2) Un- 
der Civ. Code (1901) par 3851, pro- 
viding that the county assessor, when 
he shall assess the property of any 
person or corporation not owning real 


[§§ 1250-1251 


Full payment of the taxes due on particular prop- 
erty to the officer authorized to receive the same? 
discharges the tax Tien and releases the owner from 
liability,® except in cases where the payment is made 
by a person who has the right to be subrogated to the 
lien of the state,7 even though the deseription in 
the receipt given to the taxpayer is erroneous ;* and 
any subsequent proceedings to enforce the len or 
tax are invalid.® 
assessment thereof, and the collector’s receipt there- 
for, are not a discharge of taxes subsequently as- 
sessed against the property,!® and if the payment 
is less than the full amount due, its receipt does not 
estop the state or municipality from collecting the 
So a release from the tax lien of a part 
of the land, upon payment of its fair proportion, 


But payment of taxes before the 


estate within the county of sufficient 
value in the assessor’s judgment ‘to 
pay taxes on both real and personal 
property, shall proceed immediately 
to collect taxes on the personal prop- 
erty so assessetl at the rate of the 
previous year, where an assessor col- 
lects taxes on personal property as 
authorized by such section, the coun- 
ty has no further claim against the 
owner, and cannot collect any addi- 
tional amount in case the current 
rate is higher. Gibson Abstract Co. 
v. Cochise County, 100 P. 453, 12 Ariz. 
158. (3) Where taxes on the lands 
assessed against complainants had 
been actually paid by other persons 
asserting title to the lands, so that 
complainants could not be compelled 
again to pay the taxes thereon, it 
was proper to release complainants 
therefrom regardless of their actual 
ownership of land, so that an order 
for such release does not alone estop 
complainants from thereafter claim- 
ing the land. Southern Coal & Iron 
Co. v. Schwoon, 2389 S.W. 398, 145 
Tenn. 191. (4) Where the owner of 
property pays taxes assessed to him, 
payment is that of taxes on his own 
property, although the description 
thereof in the assessment rolls cor- 
responds more nearly to the property 
of another who fails to pay taxes. 
paneer v. Seeger, 10 La.A. (Orleans) 


08. 

[b] Statute construed.—Act June 
1, 1915 (P. L. p 660), amending Act 
May 21, 1913 (PB. L. p 285), did not 
undertake to declare that claims may 
be filed, nor the effect of such filing, 
but merely stated that, where such 
claims for taxes have been filed 
against separate or distinct proper- 
ties in one amount covering all the 
properties, the authorities may accept 
the’ tax according to the tax rate and 
assessed valuation, against any of the 
pieces of property and thus discharge 
the lien against such property. Finn 
v. Mellon, 71 Pa.Super. 7 [aff 108 A. 
927, 265 Pa. 147]. 

[c] Restatement of account.—Aft- 
er lapse of time fixed by statute, the 
account can be reopened only as fixed 
by statute. Com. y. Pennsylvania 
Co., 28 A. 549, 145 Pa. 266. 

7. See supra § 1228. 

8. Robertson v. Johnson, 187 S.w. 
439, 124 Ark. 405. 

9. See cases supra note 6, 

Cross references: 

Jurisdiction of proceedings for judg- 
ment against land as dependent on 
delinquency see infra § 1522. 

Payment as: 

Affecting right to sell lands-see in- 


fransviro22. 
eye vacating sale see infra 
10. Cossart v. Spence, 23 Ark. 374, 


Time for payment see supra § 1234. 

11. Marion v. National Loan, etc., 
Co., 107 N.W. 309, 130 Iowa 511: 
Schiffer v. Douglass, 86 P. 132, 74 
Kan. 231; Johnson v. Finley, 74 N.w. 
1080, 54 Neb. 733; Neil v. Barron, 8 
OhioS.&C.P. 424, 7 OhioN.P. 84, 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 1251-1252] 


will not cancel the lien as to unreleased parcels.?? 


Where, after taxes have been settled against a cor- 


poration by the proper authorities, the corporation 
became bankrupt, and on petition the taxes were 


resettled and reduced, both on corporation loans’ 


and on corporate stock, and.such amounts were al- 
lowed by the referee and the tax on capital stock 
was paid by the trustee, but the tax on loans was 
reversed on appeal, the payment of the tax on the 
capital stock constituted a discharge as to it.18 
Payment of taxes on improvements is not payment 


of taxes on the land itself;!* nor is payment of: 


taxes on land by the surface owner a payment of 
taxes on minerals in it owned by another and sepa- 
rately assessed.1° Where separate assessments are 
made against the owner of land and the owner of 
the timber thereon, the separate estates continue for 
the purpose of collection, and the payment of taxes 
on the timber protects the owner thereof.1¢ 

After sale to county. Payment of delinquent taxes 
does not extinguish the lien of a county by reason 
of tax sale certificate held by it as purchaser at sale 
for previous delinquent taxes on the same prop- 
erty.17 

Invalid assessment. Payment of an illegal tax 
for one year does not bar the right to contest that 
for another year,t® nor will overpayment estop the 
taxpayer from objecting to the legality of the as- 
sessment as to the unpaid part;1® and payment ef 
a tax which is void because of an increase in the as- 
sessed valuation, without notice to the property own- 
er, will not validate an assessment for the follow- 
ing year based on such invalid increase.?° So pay- 
ment of taxes in good faith on an assessment which 
is invalid because it erroneously describes the land 
intended. to be taxed discharges the taxpayer from 
liability,?2? and is a complete defense to a subse- 
quent valid assessment of the same land with a 
proper description.?” It has also been held that if 
a tax is entirely illegal and void, and is nevertheless 
paid, the taxpayer is entitled to a credit for the 


12. Wishner v. Nibur Realty Co., 


13. In re Wyoming Valley Ice Co., | 2254. 
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Ky.—Citizens’ Nat. Bank v. Com., 
150 A. 668, 106 N.J.Eq. 337 80 S.W. 479, 118 Ky. 51, 25 Ky.L. 
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sum so paid on a subsequent valid assessment;?3 
that if a tax is based on an overvaluation of the 
property, and the first half of the tax is paid with- 
out protest, the second half allowed to become de- 
linquent, and the amount of the excess tax deter- 
mined in a proceeding under the statute, the excess 
may be deducted from the tax remaining unpaid.?4 
So, where a bank paid a personal property tax un- 
lawfully assessed during several years, instead of 
a franchise tax assessed, but of which it had no 
notice, it was held liable only for the difference be- 
tween such taxes, it being entitled to credit for the 
amount paid.?® On the other hand, it has been held 
that a tax due for one year cannot be satisfied by 
an overpayment of taxes made the previous year? 
where the overpayment was voluntarily made;?27 and 
that payment of a tax levied under a void assessment 
does not affect the taxpayer’s liability for a valid 
tax.°S It has been held that voluntary payment of 
taxes estops the taxpayer from subsequently denying 
their legality;?® and that where the statute under 
which the tax is levied is unconstitutional, but only 
with respect to a matter of form, voluntary pay- 
ment of the tax is a waiver of objections on this 
eground.?°-3t 

Assessment in two counties. If property is wrong- 
ly assessed in one county and the taxes there paid, 
this does not relieve the owner from liability to pay 
the tax assessed on the same property in another 
county,*? but he is entitled to a return of the money 
paid in the first.2* On the other hand, one who 
ignorantly or by mistake pays taxes in one county 
is not estopped, on discovering that his land is in 
another county, from refusing to pay subsequent 
taxes levied in the former county.*# 

Payment as evidence of title. The mere assess- 
ment of taxes on particular property to a certain 
person, and his payment thereof, are neither evidence 
of title in him nor notice of its existence.®> 

[§ 1252] 14. Effect of Failure To Pay.°® The ef- 
fect of failure to pay taxes is determined in some 
sessment and voluntary payment, in 


the city where a corporation was dom- 
iciled, of a tax on securities having a 


— a ae 


165 F. 789. 

14. Gurule v. Duran, 149 P. 302, 
20 N.M. 348, L.R.A.1915F 648. 

15. McGraw v. Lakin, 68 S.E. 27, 
67 W.Va. 385. 

Ge Woosley vy. Louisiana Saw Mill 


. Co., (La.) 136 So. 31. 


17. Hartsog v. Tucker, 234 P. 726, 
108 Okl. 143. : 

18. Carpenter v. Central Coving- 
ton, 81 S.W. 919, 119 Ky. 785, 26 Ky.L. 
Ae. People v. National Plate Glass 
Co., 164 N.E. 170, 332 Ill. 599. 

[a] Rule applied.—Taxpayer is 
not estopped, by payment of taxes on 
one-half valuation fixed by board of 
review, to object to unpaid portion on 
ground board pursued improper meth- 
od in increasing assessor’s valuation 
(Revenue Act §§ 35, 37). People v. 
National Plate Glass Co., 164 N.E. 170, 


162 N.E. 


, 3382 Tl. 599. 


20. People v. Taussig, 
111, 330 Ill. 606. 

21. Verdine v. Carter, 127 So. 609, 
170 La. 226; Bender v. Bailey, 70 So. 
425, 138 La, 433; Kellogg v. McFat- 
ter, 36 So. 112, 111 La. 1037, Meller 
v. Hodsdon, 23 N.W. 543, 33 Minn. 

6. 
ae Shackleford v. McGlashan, 202 
P. 690, 27 N.M. 454, 23 A.L.R. 75; 
Mammoth City v. Snow, 253 P. 680, 69 
Utah 204. 

23. U.S.—Cincinnati Southern R. 
Co. v. Guenther, 19 F. 395. 

{ll.—Mix v. People, 4 N.H. 783, 116 
Ill. 265. 


Mo.—State v. Missouri Pac. R. Co., 
6 S.W. 862, 92 Mo. 137. 

N.D.—Northern Pac. R. Co. v. Mc- 
Ginnis, 61 N.W. 1032, 4 N.D. 494. 

See People ex rel. Pierce-Arrow 
Motor Car Co. v. Knapp, 181 N.Y.S. 
456, 191 App.Div. 255 [aff 129 N.E. 935, 
229 N.Y. 629, and aff 43 S.Ct. 87, 260 
U.S. 696, 67 L.Ed. 469] (holding that 
where a manufacturing corporation 
was compelled to pay a city tax anda 
general tax on property on which it 
had paid the income tax imposed by 
Tax L. §§ 208-219k, as added by L. 
(1917) ¢ 726, by reason of the assess- 
ment of such property prior to the 
amendment of such statute by L. 
(1918) ec 271, enacted to prevent 
double or unequal taxation of proper- 
ty subject to such income tax, the 
corporation is entitled to credit for 
the city and county taxes paid upon 
such property during the period for 
which it, in addition thereto, paid the 
income tax). 

2 In re Delinquent Real Estate 
Taxes in Ramsey County, for 1920, 
193 N.W. 459, 155 Minn. 258. 

25. City of Columbus vy. Bank of 
Columbus, (Ky.) 122 S.W. 835. 

26. Shelton v. Blount County, 81 
So. 562, 202 Ala. 620. 

Set-off and counterclaim see supra 
§. 1239. 

27. In re Metzger’s Petition, 8 Pa. 
Dist.&Co. 481. 

28. Chicago, ete., R. Co. v. Rhein, 
112 N.W. 823, 135 Iowa 404. 

[a] Rule applied.—The illegal as- 


situs in another city was not a de- 
fense to the enforcement of a tax 
thereon by the city where they were 
situated. Guarantee Life Ins. Co. of 
Houston v. City of Austin, (Tex.Civ. 
App.) 165 S.W. 53 [aff 190 S.W. 189]. 
29. Busby v. Noland, 39 Ind. 234; 
Palmer v. Board of Assessors, 8 So. 

487, 42 La.Ann,. 1122. 
Williams, 3 


30-31. People Vv. 
Thomps.&C. (N.Y.). 338. 

32. Stevens v. Carroll, 104 N.W. 
433, 130 Iowa 463; Snakenberg v. 
Stein, 102 N.W. 533, 126 Iowa 650; 
Jandt v. Sioux County, 102 N.W. 763, 
73 Neb. 381. 

33. Snakenberg v. Stein, 102 N.W. 
533, 126 Iowa 650. 

Recovery back of taxes illegally 
collected generally see infra § 1258. 

34. State v. Baker, 31 S.W. 924, 
129 Mo. 482. 

35. Morey v. Herrick, 18 Pa. 123. 

36. Failure to pay tax as affecting: 
Liability for interest, penalties, and 

forfeiture see infra XV. 

Taxes on: 
Mortgages and other instruments 
of conveyance see infra XIX. 
Transfers of corporate stock see 
infra XVIII. 
Validity of civil process see Process 
§ 28 


Omission of revenue stamps from 
written instrument or document as 
affecting validity and admissibility 
in evidence see Bills and Notes § 139; 
Contracts § 205; Evidence § 1029 text 
and note 9 [a]. 


972 [61 C.J.] 


‘instances by statutory provisions.°™ 
risdictions the statute declares that no judicial sale 
shall be valid until all the state taxes have been 

The prime purpose of such a statute is to 

raise revenue by taxation, and not to regulate the 
validity of judicial sales,?® and by the use of the 

word “valid” it was the intent to provide that a judi- 

Cial sale should not be legally sufficient or efficacious 
to discharge the state’s lien for unpaid taxes, and 
thereby prevent the state from properly enforcing 
its claim;*® hence the purchaser takes the property 
subject to the state’s right to question the validity 
of the sale by pressing its claim for taxes, or, in 
other words, subject to a lien for so much of the 
taxes as is not paid out of the proceeds of the sale.** 
A statute making a person who fails to list personal 
property for taxation guilty of a misdemeanor*? 
does not bar an action by him to recover damages 
from a person who negligently destroys the prop- 
erty.42 Under a statute providing that a bank which 
fails to pay a franchise tax shall forfeit its right to 
do business,+* a judgment debtor is not entitled to 
restrain the collection of a judgment by garnish- 
ment proceedings brought in the name of a judg- 
ment creditor bank which has failed to pay a fran- 
chise tax, and in which proceedings the owner of 


paid.?8 


the judgment intervened.*® 

87. See statutory provisions; and 
infra text and note 38 et seq. 

38. See statutory provisions. 

39. Commonwealth v. Lowe 
Co., 145 A. 916, 296 Pa. 359. 

40. Commonwealth v. Lowe Coal 
Co., supra. 

41. Commonwealth v. Lowe Coal 
Co., supra. 

Tax liens on proceeds of judicial 
sales generally see Judicial Sales §§ 
123,124. 

42. See statutory provisions. 

43. Nance v. Merchants’ Fertiliz- 
er & Phosphate Co., 158 S.E. 486, 200 
N.C. 702. j 

44. See statutory provisions. 

45. First Nat. Bank v. Little, (Tex. 
Civ.App.) 6 S.W.(2d) 819. 

46. See statutory provisions. 

[a] Im Kentucky, (1) under St. § 
4019a13, providing that failure to list 
a note or bond for taxation may be 
pleaded as a defense to an action on 
such note, but that the holder may 
at any time pay the tax and be re- 
lieved from the defense, such objec- 
tion, raised after judgment, did not 
come within the statute. Fisher v. 
Shanks, 275 S.W. 8038, 210 Ky. 338. 
(2) In a proceeding to sell land for 
failure in payment of purchase money 
notes, listing notes for taxation after 
report of sale is sufficient protection 
to commonwealth under the statute. 
Fisher v. Shanks, supra. 

[b] In North Carolina (1) under 
the Revenue Act (Acts [1911] c 50 § 
41; Acts [1913] c¢ 203 § 40 subd 12), 
providing that no recovery shall be 
had on any bonds, notes, or other evi- 
dence of debt until they have been 


Coal 


listed and the tax paid, failure to list’ 


a note would not prevent recovery, 
where the amount of the tax was ten- 
dered and paid into court. Hyatt v. 
Holloman, 84 S.H. 407, 168 N.C. 386. 
(2) The court had power before judg- 
ment in an action on a note to allow 
plaintiff to list note and pay tax and 
penalty thereon. Wooten v. Bell, 146 
S.E. 705, 196 N.C. 654. 

[c] In Wirginia (1) Acts (1918) c 
101, providing that omitted evidences 
of indebtedness shall not be recover- 
able by action at law or suit in equity 
until they are reported for assess- 
ment and the taxes thereon paid, was 
not enacted for the benefit of the 
debtor, but was intended to -secure 
to the state the taxes due and unpaid. 
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In some ju- 
ness. 


ete., which have 


evidence.*® 


[§ 1252 


Tax on bill, note, or other evidence of indebted- 
Under some statutes failure to list for taxa- 
tion a note, bond, or-other evidence of indebtedness 
constitutes a defense to an action on the instrument 
so long as it remains unlisted and the tax unpaid.*° 
Serip issued by an employer for advance wages 1s 
not a “note” or “bond” upon which recovery is pre- 
cluded under the statute when not listed for taxa- 
. tion,*? nor is an action to recover a mortgaged chat- 
tel an action on the note which the mortgage se- 
cures, within the meaning of the statute.*® 
statutes in effect provide that certain notes, bonds, 


Other 


not been reported to the assessor 


and the tax paid thereon shall not be received in 
These statutes were not intended to 
be a defense to a cause of action, but are revenue 
measures, enacted for the purpose of compelling the 
payment of taxes.°°? 
been held that the admissibility of the instrument 
is determined by its condition and status when of- 
fered in evidence,®! and that the tax could be paid 
on the trial, any time before admitting the instru- 
ment in evidence.®*? 
applies only to the admissibility of the instrument 
in evidence, and does not preclude recovery of judg- 
ment on the note where the pleadings are such as to. 


Under such provisions it has 


The inhibition of such statute 


render it unnecessary to introduce the instrument.®* 


Farant v. Beale, 139 S.E. 284, 148 Va. 
494. (2) Act (1922) ec 332 required 
plaintiff to allege in his pleadings 
that the note, bond, or other evidence 
of indebtedness had been reported for 
taxation, and provided that no judg- 
ment should be valid unless it recited 
that such allegation was made. Acts 
(1924) c 306 provided that all judg- 
ments on notes, ‘bonds, etc., thereto- 
fore entered were validated, and 
should have the same force and ef- 
fect as if they contained the required 
allegation. It was held that such act 
was constitutional and validated all 
prior judgments, and that a suit to 
enforce the judgment lien should be 
proceeded with to final determination 
on payment of taxes and penalties due 
on the evidence of indebtedness sued 
on. Farant v. Beale,’ supra. (3) 
Judgment on a note was not void be- 
cause it did not recite that petition 
alleged note was reported for taxa- 
tion, as required by Acts (1922) e 331, 
where petition did so allege and judg- 
ment failed to so recite by reason of 
omission of clerk and had been cor- 
rected under Code (1919) § 6333. 
ene v. Kane, 124 S.E. 247, 140 Va. 


47. Elkhorn Piney Coal Mining Co. 
Se A 36° S.W.(2d) 3, 2387 Ky. 

48. Hyatt v. Holloman, 84 S.E. 
407, 168 N.G. 386. 

49. See statutory provisions. 

[a] In Oklahoma, (1) under Comp. 
L.. (1921) §§ 9608, 9613, providing 
that “no bond or note of over eight 
months’ duration, or other choses in 
action’? which has not been registered 
and the tax paid shall be admitted in 
evidence, it was held that although 
the phrase “of over eight months’ 
duration” was apparently limited to 
notes, the legislature intended it to 
apply to bonds and choses in action, 
and that a contract of sale by install- 
ments, the last of which was due less 
than three months after date, was ad- 
missible, although not registered, and 
the tax thereon not paid. Schraeder 
v. Gormley, 259 P. 867, 127 Okl. 65. 
(2) Statute has no application to 
notes of less than eight months’ dura-> 
tion, so that the admission of the 
note in evidence before a showing 
that the tax had been: paid thereon 
was not-error. Kelley v. Hamilton, 


189 P. 535, 78 Okl. 179. (3) Note pay- 
able exactly eight months after date, 
and on which tax was unpaid, is ad- 
missible in evidence. Aikins v. Huff, 
272 P. 1025, 183 Okl. 268, (4) Statute 
does not apply to notes belonging to 
nonresidents and having no situs in 
state. Ray v. Richards & Conover 
Hardware Co., 272 P. 1021, 133 Okl. 
294; White v. Grounds, 249 P. 271, 
121 Okl. 171; Pappas v. Guaranty Se-. 
curities Co., 217 P. 474, 92 Okl. 25. 
(5) Party offering in evidence a note, 
bond, or chose in action, on which tax 
has not been paid, must show state 
of facts exempting payment. White 
v. Grounds, supra. (6) Where suit is 
based on a note of over eight months’ 
duration and there is no proof of its 
having been registered and the tax 
paid, and it is admitted in evidence 
as proof of the indebtedness claimed, 
a demurrer lies to the testimony. 
Wommer v. Wommer, 216 P. 150, 91 
Okl. 79. (7) Other cases in which 
statute was applied. Commercial Inv. 
Trust Co. v. Farve, 273 P. 226, 134 
Okl. 133; Todd v. Webb, 272 P. 380; 
134 Okl. 107. 

50. O'Dell v. Industrial Acceptance - 
Corp., 284 P. 1, 141 Okl. 174; Cockrell 
Vc Martin, 2.55. (P01) 1244 @ki ea. 

51. Cole v. Kinch, 272 P. 1017, 134 
Okl. 262; Cunningham y. Spencer, 239 
P. 444, 111 Ok. 217. 

52. Crewson v. Tulsa Industrial 
Loan & Investment Co., 299 P. 874, 149 
Okl. 142 (holding’ that the court could 
permit plaintiff to pay the tax on a 
note offered in evidence and there- 
after admit it); O’Dell v. Industrial 
Acceptance Corporation, 284 P. 1, 141 
Okl. 174; Alexander v. Wright, 274 
PB. 480, 135 Okl. 96; Cole v. Kinch; 
272 P. 1017, 134 Okl. 262; Cunningham 
v. Spencer, 239 P, 444, 111: OKI 217: 
Jones v. First Nat. Bank, 228 P. 992, 
102 Okl. 185. F 

53. Summerall v. Covington Bros. 
Farm Loan & Investment Co., 280 P. 
584, 138 Okl. 142 (holding plaintiff’s 
failure to show that tax on note sued 
on was paid did not prevent recovery 
of judgment thereon, where judgment 
was rendered on pleadings); King 
V.\ King, 280) P24d, 1388 OK 40.) AT 
exander v. Wright, 274 P. 480, 135 
Okl. 96; Cole v. Kinch, 272 P. 1017, 
134 Okl. 262 [overr Harrell v. Suter, 
227 P. 408, 100 Okl. 56]. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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Nonpayment by assignee of part of judgment. 
Mere failure of an assignee of a part of a judgment 
to pay taxes on his interest therein will not preclude 


a recovery against the assignor.5* 


[§ 1253] B. Release or Compromise, and Refund- 
ing of Taxes Paid®°—1. Release or Compromise. In 
some jurisdictions it is held that a state, under its 
general power to compromise or release its claims 
against debtors,°* may, by appropriate legislation, 
release or remit, or authorize the compromise of, 
taxes which have accrued to the state or a political 
subdivision thereof ;*7 while in other jurisdictions 
the right of a state®® or municipality®® to taxes is 
regarded as a vested one and therefore beyond the 
power of the legislature to impair.®° 


54. Magee vy. Snyder, 175 P. 597, 
103 Kan. 558. 
55. Authority of collectors see in- 


fra § 1312. 

56. See States § 283. 

57. U.S.—McHenry v. Alford, 18 S. 
Ct. 242, 168 U.S. 651, 42 L.Ed. 614 
(compromise). Compare Railroad 
Tax Cases, 136 F. 233 (holding that a 
state board after making an assess- 
ment had the power to modify it for 
the purpose of compromising litiga- 


tion). 
Ala.—Mobile, ete., R. Co. v. Peebles, 
47 Ala. 317. 


Ark.—Files vy. Pocahontas, etc., R. 
Co., 3 S.W. 817, 48 Ark. 529. 

Hawaii.—Apokaa Sugar Co. -v. 
Wilder, 21 Hawaii 571, 577 [cit Cyc]. 

Ky.—Arkenburgh v. Hudson, 13 Ky. 
Op. 885, 7 Ky.L. 518. 

Mass.—In re Kilby Bank, 23 Pick. 
93 


Mich.—Auditor-Gen.  v. 
47 N.W. 443, 83 Mich. 464. 

N.M.—State v. State Inv. 
P. 741, 30 N.M. 491. 

Okl.—Ledegar v. Bockoven, 185 P. 
1097, 77 Okl. 58. 

Tenn.—Demoville Vv. Davidson 
County, 10 S.W. 353, 87 Tenn. 214. 

[a] Taxes due county.—The act 
of March 9, 1887, releasing druggists 
of a certain class from liability for 
taxes under certain revenue laws, be- 
ing a release of all liability, extended 
to the liability incurred to counties 
as well as to the state. Demoville v. 
Davidson County, 10 S.W. 353, 87 
Tenn. 214. 

[b] Construction and application 
of particular statutes.—Files v. Poca- 
hontas, etc., R. Co., 3 S.W. 817, 48 Ark. 
529; In re Kilby Bank, 23 Pick. 
(Mass.).93; Auditor-Gen. v. O’Con- 
nor, 47 N.W. 443, 83 Mich. 464 (stat- 
ute applicable to taxes reassessed) ; 
Demoville v. Davidson County, 10 S. 
WwW. 353, 87 Tenn. 214 (holding that 
the act of March 9, 1887, releasing 
druggists of a certain class from lia- 
bility for taxes under certain revenue 
laws, was simply an exercise of the 
state’s power to compromise or re- 
lease its claims against debtors, and 
therefore it was no objection to the 
act that no provision was made for 
refunding the tax of such druggists 
of that class as had already paid). 

[c] In Virginia (1) Code (1904) §§ 
702, 702a, relating to the authority of 
the auditor to make adjustment of old 
and disputed claims, has no applica- 
tion to a compromise and settlement 
of a suit for taxes in a eourt of com- 
petent jurisdiction. Commonwealth 
v. Sehmelz, 81 S.E. 45,116 Va. 62. (2) 
Where an auditor acting for the com- 
monwealth agrees, with the consent 
of the Attorney General, to accept the 
sum awarded by the circuit court, in 
settlement and discharge of all claims 
for taxes, the agreement is binding 
on the commonwealth. Common- 
wealth v. Schmelz, supra. (3) A com- 
promise by the auditor, with the ap- 
proval of the Attorney General, has 
no binding force on the county and 
city. Commonwealth v. Schmelz, su- 
pra. 
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constitution forbids the legislature to release any 
indebtedness due the state or any county or munici- 
pality, a release of taxes due the state, county, or 


municipality is void,®! but this provision does not 


for taxes. ®? 


cation.®* 


Where the 


58. In re Wolfe, 66 Hun 389, 21 
NYS 51/55/-522% 7/50) Ne Ye Stes 11555122, 
29 Abb.N.Cas. 340; Galbraith v. Com., 
14 Pa. 258. 

59. Dubuque v. Illinois Cent. R. 
Co., 39 Iowa 56. See also Favrot. v. 
East Baton Rouge, 34 La.Ann. 491 
(holding that the right of a judgment 
creditor of a parish to have a tax 
levied for the payment of his judg- 
ment is a vested one, which cannot 
Be ede pis by subsequent legisla- 
ion). 

60. Vested rights respecting taxa- 
tion generally see Constitutional Law 
§§ 533-536. 

61. In re Stanford, 54 P. 259, 58 P. 

462, 126 Cal. 112, 45 L.R.A. 788; Ihli- 
nois Cent. R. Co. v. Com., 108 S.W. 245, 
128 Ky. 268, 32 Ky.L. 1112, 110 S.Ww. 
265, 33 Ky.L. 326; Citizens’ Nat. Bank 
v. Com., 80 S.W. 479, 118 Ky. 51, 81 
S.W. 686, 25 Ky.L. 2254, 26 Ky.L. 62; 
Southern R. Co. v. Coulter, 68 S.W. 
873, 113 Ky. 657, 24 Ky.L. 203; Louis- 
ville v. Louisville, etc., R. Co., 63 S. 
W. 14, 111 Ky. 1, 23 Ky.L. 390, 98 Am. 
S.R. 3887; Yellowstone Packing & 
Provision Co. v. Hays, 268 P. 555, 83 
Mont. 1; Sanderson vy. Bateman, 253 
P. 1100, 78 Mont. 235; State v. Pio- 
neer Oil & Refining G€o., 292 S.W. 869, 
reversing judgment (Civ.App.) Pio- 
neer Oil & Refining Co. v. State, 273 
S.Ww. 615. 
' [a] TDlustration.—An agreement 
between the state board of valuation 
and assessment and a railroad com- 
pany to release the latter for taxes 
for previous years on condition that 
it pay the taxes for the particular 
year was void, where the assessments 
for the previous years had become 
final, under Const. § 52, providing that 
the general assembly shall have no 
power to release or authorize the re- 
lease, in whole or in part, of indebted- 
ness due to the commonwealth or to 
any county or municipality. Tlli- 
nois Cent. R. Co. v. Com., 108 S.W. 
245, 128 Ky. 268, 32 Ky.L. 1112, 110 
S.W. 265, 33 Ky.L. 326 [aff 31 S.Ct. 
95, 218 U.S. 551, 54 L.Ed. 1147]. 

[b] In New Mexico, however, pow- 
ers conferred by Code (1915) § 1863, 
on attorney general and district at- 
torneys, to compromise and settle tax 
suits, are held not restrained by 
Const. art 4 § 32, prohibiting obliga- 
tion of person to state to be released 
or diminished by legislature, etc. 
State v. StateaInv. Co., 239 P. 741, 30 
N.M. 491. 

62. Com. v. Southern Pac. R. Co., 
120 S.W. 313, 134 Ky. 421. 

63. See supra § 396. 

64. Territory v. Gaines, 93 P. 281, 
11 Ariz. 270; Files vy. Pocahontas, etc., 
R. Co., 3 S.W. 817, 48 Ark. 529. 

65. Ostrum v. San Antonio, 71 S. 
W. 304, 30 Tex.Civ.App. 462 (city 
may compromise taxes due to it for 
general purposes by accepting deed 
of land for road); San Antonio- v. 
San Antonio St. R. Co., 54 S.W. 281, 
22 Tex.Civ.App. 148 (sustaining the 
compromise of a suit for taxes); Nor- 
folk v. Roberts, 50 Can.S.C. 283, 28 
Ont.L. 593, 4 Ont.W.N. 419, 23 Ont. 
W.R. 538 (discretionary compromise 


forbid the compromise of an unliquidated demand 
A grant to a person to take the benefit 
of past-due taxes to his own use, like a grant of 
exemption from future taxation,®* is to be strictly 
construed, and the right is not to be taken by impli- 
Although there is contrary authority,®® 
counties, towns, and municipal corporations cannot 
compromise or release claims for taxes legally as- 
sessed, at least if the debtor is able to pay, unless 
they are authorized by the legislature to do so,*® 
and certainly they cannot do so even then if there 


not prohibited). 

66. State v. Fyler, 48 Conn. 145; 
Peo. v. Kimmel, 154 N.E. 97, 323 Ill. 
261; State v. Central Pac. R. Co., 10 
Nev. 47; State v. Central Pac. R. Co., 
9 Nev. 79; De Mesa v. Collector of 
Internal Revenue, 53 Philippine 342, 
345 [cit Cyc]. See also Municipal 
Corporations § 4462. 

[a] In Arizona (1) Rev. St. (1901) 
par 973, conferring on boards of su- 
pervisors power to direct and con- 
trol the prosecution and defense of 
all suits to which the county is a par- 
ty, and to compromise the same and 
to do and perform all other acts and 
things which may be necessary to the 
full discharge of the chief legislative 
authority of the county government, 
did not confer on a county’s board of 
supervisors authority to compromise 
an action for the collection of taxes. 
Territory v. Gaines, 93 P. 281, 11 Ariz. 
270. (2) A compromise of delinquent 
taxes, made subsequent to the passage 
of the act of March 19, 1903 (L. 
[1903] p 168 No. 92), amending Reve- 
nue L. § 91 (Rey. St. [1901] par 3922), 
and specifying the conditions under 
whieh a board of supervisors may 
compromise taxes, which compromise 
is not based on any of the conditions 
specified, is void. Territory v. Gaines, 
supra. And see Webb vy. Phoenix Ti- 
tle, etc., Co., 185 P. 128, 20 Ariz, 580 
(board of supervisors may, when con- 
ditions prescribed in Civ. Code 1913, 
par 4922 warrant, compromise taxes). 

{b] In Iowa authority of county 
board of supervisors to remit taxes 
because of destruction of buildings 
by fire or other casualty is expressly 
limited by Code (1897) § 1807, to 
cases where loss is not covered by 
insurance and § 1350, authorizing re- 
assessment in odd-numbered years, 
confers no implied power to remit or 
reduce assessment in even-numbered 
years, on application of purchaser of 
lots after destruction by fire of build- 
ings covered by insurance. Bateson 
v. Hardin County, 202 N.W. 749, 199 
Iowa 718. 

{c] In North Dakota, a compro- 
mise by a county board after tax sale 
to county is effective without ap- 
proval of state tax commissioner and 
final in absence of appeal. Appeal of 
Burleigh County, 212 N.W. 233, 54 N. 
D..9192 

{d] In Ohio where suit is brought 
by the county treasurer under Rev. 
St. § 2859, to collect personal taxes 
eharged on the duplicate in the name 
of the person against whom suit is 
brought, the county commissioners 
are without authority to compromise 
such suit or remit in whole or in part 
the taxes sued for. Peter v. Parkin- 
son, 93 N.E. 197, 83 Ohio St. 36, Ann. 
Cas.1912A 751. 

[e] In Oregon.—Under statutes, 
county court representing county has 
power and authority to settle tax con- 
troversy with taxpayer and compro- 
mise matter in interest of county. 
Jackson County v. Ulrich, 244 P. 535, 
118 Or. 47. 

{f] In Pennsylvania under Act 
July 27, 1842 (P. L. p 445) county 


974 [61 C.J.] 


is a constitutional prohibition.®? 


Effect of acquiescence in void statute. 
an unconstitutional statute remitting certain taxes 
assessed against a railroad company is acquiesced 
in by the local authorities, who refrain from requir- 
ing the collector to collect or account for the taxes, 
such acquiescence does not prevent the assertion of 
a claim for such taxes in the succeeding year.** 
Where a tax has been 


Effect of repeal of statute. 


commissioners have authority, while 
a duplicate is in the hands of the col- 
lector, to compromise with the tax- 
Luzerne County v. Law, Wil- 
cox (Pa.) 205. 

[g] Jurisdiction of commissioners 
of appeal in cases of illegal taxation 
see Nixon v. Ruple, 30 N.J.Law 58. 

67. Citizens’ Nat. Bank v. Com., 80 
S.W. 479, 81 S.W. 686, 118 Ky. 51, 25 
Ky.L. 2254, 26 Ky.L. 62; Louisville v. 
Louisville, ete., R. Co., 63 S.W. 14, 
111 Ky. 1, 23 Ky.L. 390, 98 Am.S.R. 
387. 

68. Perry County v. Selma, 
R. Co., 58 Ala. 546. 

69-6. Debolt v. Ohio L, Ins., etc., 
Co., 1 OhioSt. 563 [aff 16 How. (U.S.) 
416, 14 L.Ed. 997]. See supra § 13. 
Ng Refunding: 

ii: 
License fees paid see Licenses §§ 
130-134. 
Municipal taxes see Municipal Cor- 
porations §§ 4450-4454. 
Registration or license tax on mo- 
Rc vehicles see Motor Vehicles 
§ 200. 
To purchaser at invalid tax sale see 
infra XIV. : 

8 U.S.—American Brake Shoe, 
etc., Co. v. New York R. Co., 291 F. 
112 (New York statute); Union Pac. 
R. Co. v. Board of Com’rs of Weld 
County, Colo., 217 F. 540, 133 C.C.A. 
392, 222 F. 651, 138 C.C.A. 175 [rev on 
other grounds 38 S.Ct. 510, 247 U.S. 
282, 284, 288, 62 L.Ed. i110] (Colorado 


etc., 


statute). 

Ala.—State v. Goldsmith, 50 So. 394, 
162 Ala. 171. 

Ind.—Sahm v. State, 88 N.E. 257, 
172 Ind. 237. 


Mass.—Hood Rubber Co. v. Com’r 
of Corporations and Taxation, 167 N. 
EB. 670, 268 Mass. 355, 70 A.L.R. 1. 

Minn.—Application of People’s In- 
dependent Telephone Co., 194 N.W. 
317, 156 Minn. 87; Coles v. Washing- 
a County, 27 N.W. 497, 35 Minn. 
124. 
Miss.—Pearl River County v. Lacey 
Lumber Co., 86 So. 755, 124 Miss. 85. 

N.Y.—Peo. v. Erie County, 86 N.E. 
348, 193 N.Y. 127; Adams v. Monroe 
County, 49 N.E. 144, 154 N.Y. 619; 
Peo. v. Haverstraw Bd. of Education, 
110 N.Y.S. 769, 126 App.Div. 414 [aff 
86 N.E. 1130, 193 N.Y. 601]; In re L. 
BH. Waterman Co., 33 Mise. 569, 68 N. 
Y.S. 892. 

pa.—Settlement of Taxes, 13 Pa. 
Dist.&Co. 341; In re Stotesbury’s Col- 
lateral Inheritance Tax, 20 Pa.Co. 53. 

S.C.—Kilgore v. Murph, 155 S.E. 
SST LSS SIS BT 

Wis.—Borgman v. Langlade Coun- 
ty, 162 N.W. 431, 165 Wis. 442. 

[a] Railroads and other corpora- 
tions.— Acts (1907) p 227 ¢ 142, pro- 
viding that taxes illegally assessed, 
and paid through mistake of fact, 
shall be apportioned and refunded, 
being general in its terms, applies to 
the property of all taxpayers, natural 
or artificial, including railroads. 
Sahm vy. State, 88 N.E. 257, 172 Ind. 
2 5 


37. 

[b] Statutes construed.—(1) Un- 
der N. Y. Tax L. (L. [1909] c¢ 62) §§ 
2938, 296, authorizing taxes collected 
under an excessive assessment to be 
refunded to the petitioner or other 
person who shall have paid such tax, 
the purpose and object of the statute 
was to cause the amount to be paid 
back to the person who had really 
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regularly assessed under a statute and the liability 


Although 


paid it in the first instanse, regard- 
less of whether he was petitioner in 
his own name for the correction of 
the assessment and the reftnd. 
American Brake Shoe & Foundry Co. 
v. New York Rys. Co., 291 F. 112. (2) 
A statute which directed the charging 
back against a county of taxes il- 
legally exacted, although making no 
express provigion for repayment to 
the individual taxpayers, was never- 
theless held to render the county li- 
able to each person who had paid 
such taxes. Mills v. Hendricks Coun- 
ty, 50 Ind. 4386. (3) Gen. L. c 63 § 36, 
regulating the adjustment of a cor- 
poration excise tax with reference to 
“net income,” on which the federal 
government bases a tax, means net 
income returned to the federal gov- 
ernment, and not that returned to the 
state. Hood Rubber Co. v. Commis- 
sioner of Corporations and Taxation, 
(Mass.) 167 N.E. 670, 70 A.L.R. 1. (4) 
Under Gen. St. (1913) § 1978, the state 
tax commission has power to hear 
and determine all matters of griev- 
ance relating to taxation, and to 
grant such reduction or abatement of 
assessed valuations or taxes as may 
be deemed just and equitable, and, in 
its discretion, to order the refund- 
ment, in whole or in part, of any 
taxes which have been unjustly paid. 
Application of People’s Independent 
Telephone Co., 194 N.W. 317, 156 
Minn, 87. (5) Under Code (1906) § 
4346 (Hemingway Code § 6980), au- 
thorizing the auditor to investigate 
claims for moneys paid for taxes not 
due and, if he finds that taxes have 
been erroneously paid, to audit such 
elaims and submit them to the at- 
torney-general for approval, and, 
after such approval, to issue a war- 
rant to the state treasurer for the 
state’s part of the taxes and certify 
the correctness of the account to the 
county board for allowance, the ap- 
proval of a claim by the auditor and 
the attorney-general does not make it 
mandatory on the treasurer or the 
county board to refund if they, in 
good faith, believe that there is a 
good defense to the claims. Pearl 
River County v. Lacey Lumber Co., 
86 So. 755, 124 Miss. 85. (6) Under 
Tax Law § 190, as amended by Act 
April 24, 1913, an insurance company 
having paid its franchise tax for the 
year 1913 prior to the passage of the 
amendment, but not required to have 
paid it until after the amendment was 
passed, is entitled to have its assess- 
ment readjusted under the amend- 
ment and to a refund of the difference 
in taxes under section 198. People ex 
rel. American & Foreign Marine Ins, 
Co. of New York v. Sohmer, 149 N.Y. 
S. 247, 1638 App.Div. 778 [aff 107 N.E. 
1083, 213 N.Y. 658]. (7) Other cases 
construing refunding acts. Sahm vy. 
State, 88 N.E. 257, 172 Ind. 237; Peo. 
v. Erie County, 86 N.E. 348, 193 N.Y. 
127; Peo. v. Haverstraw Bd. of Edu- 
cation, 126 App.Div. 414, 110 N.Y.S. 
769 [aff 86 N.E. 1130, 198 N.Y. 601]. 
[ec] In Kentucky it has been held 
that St. § 162, directing the auditor 
to issue his warrant for money im- 
properly paid into the state treasury 
for taxes when none were due, does 


not authorize the return by the state, 


auditor of a tax improperly assessed 
against, or paid by, an individual tax- 
payer, the primary object of the stat- 
ute being to authorize the auditor to 


therefor is fully fixed, repeal of the statute does not 
nave the effect of remitting such tax, unless such-an 
intention on the part of the legislature appears.°®-® 

[§ 1254] 2. Refunding’—a. Authority To 
fund. A state has power to authorize the refund 
of taxes paid,’ but the authority to refund must 
be conferred by a valid and constitutional statute ;° 
and the legislature has no power to compel the 


Re- 


refund to officers who collected taxes 


‘due the state and paid more into the 


treasury than was in fact due from 
them. Greene v. Federal Coal Co., 
212 S.W. 580, 184 Ky. 664; Louisville 
Gas & Electric Co. v. Bosworth, 185 
S.W. 125, 169 Ky. 824; Bosworth v. 
Metropolitan Life Ins. Co., 172 S.W. 
661, 162 Ky. 344; Couty v. Bosworth, 
169 S.W. 742, 160 Ky. 312; German 
Security Bank vy. Coulter, 66 S.W. 425, 
LZ Keys (67-7 

{d] In Oklahoma (1) Comp. St. 
(1921) § 9648, providing that, where 
the same property has been’ assessed 
more than once for the taxes of the 
same year, the county board is au- 
thorized to issue a certificate of er- 
ror directing the county treasurer to 
accept the certificate as a payment 
of cash to the amount found by th» 
board to have been unjustly assessed, 
which amount shall be credited by the 
treasurer on his tax roll against the 
tax so found to be erroneous, does 
not authorize a refund of money paid 
for taxes. State v. Moreland, 3 P. 
(2d) 8038, 152 Okl. 37. (2) Assessment 
of national bank stock at the value of 
paid-up capital stock, surplus, and 
undivided profits without deducting 
the value of realty is not an assess- 
ment “more than once for taxes of 
same year.’ State v. Moreland, su- 
pra. 

[e] In Utah Comp. L. (1907) § 
2642, providing for refund of taxes 
paid more than once, or illegally col- 
lected, refers to taxes which a coun- 
ty has no authority to collect, and, in 
case of collection, has no legal right 
to retain, and a payment of such tax- 
es need not be made under protest 
to compel a refund. Neilson vy. San 
Pete County, 123 P. 334, 40 Utah 560. 

9. State v. Graham, 25 La.Ann. 
625; Peo, v. Haverstraw Bd. of Edu- 
cation, 110 N.Y.S. 769, 126 App.Div. 
414 [aff 86 N.E. 1130, 193 N.Y. 601]; 
Bd. of Com’rs of Moore County v. 
Blue, 130 S.E. 743, 190 N.C. 638. 

[a] Statute constitutional.— (1) L. 
(1907) ¢ 721 § 1 subd 3, providing for 
the refund to taxpayers of excessive 
school taxes judicially determined 
excessive, and which prescribes limi- 
tations to the application which it 
authorizes, and which applies retro- 
spectively as well as prospectively, 
and authorizes the refunding of taxes 
determined illegal on certiorari is- 
sued under L. (1880) ¢ 269, which law 
was repealed in L. (1896) ec 908, is 
not obnoxious to Const. art 7 § 6, 
which section is aimed against the 
allowance of stale demands against 
the state. Peo. v. Haverstraw Bd. of 
Education, 126 App.Div. 414, 110 N.Y. 
S. 769 [aff 86 N.E. 1130, 193 N.Y. 601]. 
(2) Nor is such statute unconstitu- 
tional as imposing on one person the 
debt of another, since taxes are not 
to be regarded as debts within the 
constitutional prohibition relating 
thereto, and, even if they were, the 
statute merely adjusts the debt, in 
that it returns to the “debtor” the 
excess paid by him over what was due 
from him, and merely provides for an 
abatement of the excessive portion 
of the tax and not for a donation or 
gift. Peo. v. Haverstraw Bd. of Edu- 
cation, supra. 

{b] Provision for interest.—The 
fact that the application of a statute 
allowing refund of excessive taxes, 
together with interest from the date 


For later cases, developments and changes in the law see Annotations, same title and section number, 


i 
- § 1254] 


a“ 


refund of taxes legally collected.1° ,The repeal of 
a statute authorizing a refund takes away the, right 
of the citizen to claim a refund and of the public 
officers to make it.11 In the absence of a valid 
statute, no executive or administrative officer has 
power to refund taxes;1? and if the power is given 
to them by law it must be strictly followed.13> A 
county treasurer cannot be compelled to refund a 
tax levied in aid.of a railroad, after the money has 
been paid over to the railroad company, even though 
the tax was void.1t.. A statute providing for refund 
may be construed as mandatory, although: permis- 
sive in form,*® and must be given a retrospective as 
well as a prospective operation if such appears to 
have been the intention of the legislature;!® but, in 
the absence of anything to indicate a legislative 
intent that the statute shall operate retroactively, 
it will be held to operate prospectively only.17 A 
taxpayer seeking relief under such a statute must 
bring himself within its terms.1s Where a statute 
providing for a refund of excessive or erroneous 
taxes paid is general in its terms, it applies to vol- 
untary, as well as to involuntary or compulsory, 
payment, or payment under protest.1® 
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payer of a county has sufficient interest in the sub-— 
ject matter to maintain an action against the board 
of supervisors for its illegal action in refunding 
certain taxes.?° 

Refund of taxes on shares of stock paid by bank. 
It has been held that, where taxes assessed against 
the shares of stock owned by the stockholders of a 
bank are paid by the bank as agent of the stockhold- 


ers under a statute so providing,?! money erroneously 


paid, and afterward refunded to the bank, is not 
property of the bank, but belongs to the individual 
stockholders;?* and that the stockholders, by sign- 
ing an agreement authorizing the bank to sue to 
recover the taxes paid, do not waive their right to 
have the refund paid to them.2? A national bank 
is not a “person against whom an assessment has 
been made or tax levied” within the meaning of a 
statute authorizing refund of taxes in certain cases 
where such a person claims that a tax paid is in- 
valid.?4 

Effect of change of boundaries. The fact that 
after payment the boundaries of the town which 
levied the tax were changed and a part thereof an- 
nexed to a city did not relieve the town of its ob- 


~fording 


Persons who may object to illegal refund. A tax- 


of payment, to taxes paid twenty 
years before, is in effect to give an 
interest paying investment for twen- 
ty years to the taxpayer, affords no 
justification for nullifying the stat- 
ute by judicial legislation, such 
criticism of the statute not being one 
against the refund, but against the 
express provision of the statute af- 
interest thereon. Peos.,, Ve 
Haverstraw Bd. of Education, 126 
App.Div. 414, 110 N.Y.S. 769 [aff 86 
N.E. 1130, 193 N.Y. 601]. 

[ec] Statute unconstitutional.— 
State v. Graham, 25, La.Ann. 625. 

10. Board of Com’rs of Moore 
County v. Blue, 130 S.E. 743, 190 N.C. 
638. 

11. Henderson v. State, 58 Ind. 
244; St. Joseph County v. Ruckman, 
57 Ind. 96; Arimex Consol. Copper 
Co. v. State Bd. of Assessors, 54 A. 
244, 69 N.J.Law 121. 

12. Idaho.—Howell v. Ada County, 
53 P. 542, 6 Idaho 154. 

Iowa.—Hospers v. Wyatt, 19 N.W. 
204, 638 Iowa 264. 

Mont.—State v. State Board of 
Equalization, 215 P. 667, 67 Mont. 340. 

N.Y.—Peo. v. Roberts, 51 N.E. 1093, 
157. N.Y. 677; Peo. v. Wemple, 30 N.E. 
1002, 183 N.Y. 617, 4 Silv.App. 260. 

Okl.—Atoka County v. Oklahoma 
State Bank, 161 P. 1087, 62 Okl. 57; 
Carolina, ete., R. Co. v. Tribble, 25 S. 
Cc. 260. e 

13. Moore v. McGuire, 142 F. 787 
[rev on other grounds 27 S.Ct. 483, 
905 U.S. 214, 51 L.Ed. 776]; Van Ant- 
werp v. Kelly, 50 Hun 513, 3 Noy. S: 
462 [aff 30 N.E. 68, 130 N.Y. 699]; 
Kirkwood v. Ford, 56 P. 411, 34 Or. 
552. 

[a] Cancellation of tax before 
payment.—Under:the power granted 
by the statute to refund the amount 
collected by an illegal assessment, the 
board of supervisors has no power to 
cancel a tax before payment, or to 
restrain its collection. Matter of 
Buffalo Mut. Gas, ete., Co., 39 N.E. 
86, 144 N.Y. 228. , 

14, Butler v. Fayette County, 46 
Iowa 326. 

15. ‘ Brenner v. Los Angeles, 116 P. 
397, 160 Cal. 72; Peo. v. Madison 
County, 51 N.Y. 442; Peo. v. Herkimer 
County, 56 Barb. (N.Y.) 452; Peo. 
v. Otsego County, 53 Barb. (N.Y.) 564, 
36 How.Pr. 1 [aff 51 N.Y. 401]. 

[a] Illustration.—Under Pol. Code 
§ 3804, providing that any taxes, pen- 
alties, and costs paid more than once, 
or erroneously or illegally collected, 
may, by order of the supervisors, be 


refunded, the duty to refund is man- 
datory, the word “may” being con- 
strued to mean “must,” under the rule 
that, where persons or the public have 
an interest in having an act done by 
a public body, the word ‘may’ is to 
be so construed. Brenner v. City of 


| Los Angeles, 116 P. 397, 160 Cal. 72. 


16. Peo. v. Haverstraw Bd. of Edu- 
eation, 126 App.Div. 414, 110 N.Y.S. 
769 [aff 86 N.E. 1130, 193 N.Y. 601]. 

17. Ford Motor Co. v. State, 231 
N.W. 883, 59 N.D. 792. 

18. Iowa.—Van Wagenen vy. Lyon 
County, 39 N.W. 105, 74 Iowa 716. 

Ky.—Bosworth v. Metropolitan Life 
Ins. Co., 172 S.W. 661, 162 Ky. 344. 

Mass.—Central Trust Co. v. How- 
ard, 175 N.E. 461. : 

Minn.—Coles v. Washington Coun- 
ty, 27 N.W. 497, 35 Minn. 124. 

S.C.—Carolina, ete., R, Co. v. Trib- 
ble, 25 S.C. 260. 

S.D.—Fiman v. Hughes County, 225 
NW.0711, 55" S.D.. 204: 

Wis.—State v. Wisconsin Tax Com- 
mission, 229 N.W.° 546, 201 Wis. 470. 

[a] Statutes construed.—(1) Un- 
der St. (1930) c¢ 214, providing that 
any bank which files a waiver of right 
to abatement or recovery of certain 
taxes assessed in particular years 
shall be entitled to a refund of a tax 
derived from interest on obligations of 
the state or the United States, which 
would not be taxable under Gen. L. c 
62 if received by an individual, and 
that no further taxes shall be assess- 
ed against “or collected from” any 
such bank with respect to the year for 
which it shall have filed a waiver, a 
bank cannot bring itself within the 
offer to refund until it has paid the 
assessed taxes. Central Trust Co. v. 
Howard, (Mass.) 175 N.H. 461. (2) It 
cannot be presumed that such stat- 
ute was intended to favor banks de- 
linquent in payment as against banks 
not so delinquent. Central Trust Co. 
v. Howard, supra. (3) A bank by fil- 
ing a waiver under the statute was 
not exonerated from payment of tax- 
es assessed before passage of the 
statute, but not paid. Central Trust 
Co. v. Howard, supra. (4) A tax vot- 
ed by a township to aid in the con- 
struction of a railroad is not a state, 
county, or municipality tax within 
Gen. St. § 169 subd 2, entitling manu- 
facturing companies to have such tax- 
es refunded. Carolina, etc., R. Co. v. 
Tribble, 25 S.C. 260." .. : 

[b] In Ontario, under the Assess- 
ment Act of 1904, authority to remit 
or reduce is limited to taxes due, and 


ligation to refund its proportion of the tax.?5 


v. Guelph, 41 Ont.L. 33. ; 

19. Brenner v. Los Angeles, 116 P. 

397, 160 Cal. 72; Stewart Law, ete., 
Co, v. Alameda County, 76 P. 481, 142 
Cal. 660; Commercial Nat. Bank v. 
Bd. of Sup’rs of Pottawattamie Coun- 
ty, 150 N.W. 704, 168 Iowa 501, Ann. 
Cas.1916C 229; Slimmer v. Chickasaw 
County, 118 N.W. 779, 140 Iowa 448, 17 
Ann.Cas. 1028; Adams v. Monroe 
County, 49 N.E. 144, 154 NVY. 619; 
Peo. v. Haverstraw Bd. of Educa- 
tion, 126 App.Div. 414, 110 N.Y.S. 769 
[aff 86 N.E. 1130, 193 N.Y. 601]; Mat- 
‘ter of Coogan, 27 Misc. 568, 59 N.Y.S. 
114; Matter of Eckerson, 25 Misc. 
645, 56 N.Y.S. 373. But see Matter of 
Gardner, 60 N.H. 1111, 167 N.Y. 621 
foverr Adams v. Monroe County, 49 
N.E. 144, 154 N.Y. 619 (aff 46 N.Y.S. 
48, 18 App.Div. 415) in so far as in 
conflict with McCue v. Monroe Coun- 
ty, 56 N.H. 627, 162 N.Y. 237]; McCue 
v. Monroe County, supra (holding 
that the statutes did not apply to 
alleged taxes voluntarily paid by one 
who had no interest in the property, 
and was not bound to pay them); 
Matter of Reid, 52 App.Div. 248, 65 
N.Y.S. 373 [rev 31 Misc. 158, 64 N.Y.S. 
1121] (holding that the ruling on this 
‘point in Adams v. Monroe County, su- 
-pra, was dictum). 
i [a] In Mississippi, under Heming- 
way Code § 3708 (Code [1906] § 335), 
where a county made a levy on the 
basis of an assessment void under L. 
(1916) ec 475, Hemingway Code § 
6980 (Code [1906] § 4346) does not 
authorize refund of taxes paid with- 
‘out protest and without coercive 
steps by taxing authorities. Union 
Land and Timber Co. v. Pearl River 
County, 106 So. 277,141 Miss. 131. 

Recovery in action at law of pay- 
ments voluntarily made see infra § 
1263 text and note 22. 

20. Hospers v. Wyatt, 19 N.W. 204, 
63 Iowa 264. 

21. See supra § 1230, 

22. Richmond Trust Co. y. Chris- 
tian, 142 S.E. 528, 150 Va. 244. 

{a]_ Interest.—Stockholders, ad- 
judged owners of refund of taxes as- 
sessed against stock, are entitled to 
three per eent interest thereon 
against company. Richmond Trust 
Co. v. Christian, 142 S.H. 528, 150 Va. 
244. 

23. Richmond Trust Co. v. Chris- 
tian, supra. 

24. FKiman v. Hughes County, (S. 
D.) 225 N.W. 711. 

5. Peo. v. Matthias, 84 App.Div. 


2 
does not include taxes paid. Taylor|122, 81 N.Y.S. 1105. 
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Recovery back of taxes refunded. [Illegal taxes 
paid under a mistake of law and then refunded by 
the coursty cannot subsequently be recovered back 
by the county; and so, where taxes improperly 
collected have been refunded, the county cannot 
thereafter recover the amount so refunded on the 
ground that it was paid back under a mistake of 
law,?? although the collection was illegal for a dif- 


26. Adair County v. Johnston, 142 
N.W. 210, 211, 160 Iowa 688, 45 L.R.A. 
N.S. 753. 

“Conceding that he [the taxpayer] 
made the payment voluntarily, under 
a mistake of law, and that he was not 
entitled to recover it back, yet the 
county, with full knowledge of all the 
facts upon which it now rests its right 
to recover, returned to the defendant, 
through its proper. officers, this 
money, which it never had the right 
to exact from the defendant. es, te 
The same rule that would prevent the 
defendant from recovering of the 
county now estops the county from 
recovering of the defendant.” Adair 
County v. Johnston, supra. 

Right of taxpayer to recover back 
taxes paid by mistake see infra § 1270. 

27. Graves County v. Mayfield 
First Nat. Bank, 56 S.W. 16, 108 Ky. 
194, 21 Ky.L, 1656... 

28. Graves County v. Mayfield 
First Nat. Bank, supra. 

29. See statutory provisions; and 
cases infra this note and note 30 et 


seq. 

[a] “Payment more than once.”— 
(1) The phrase ‘payment more than 
once,” in Pol. Code § 3804, as amend- 
ed by Act March 9, 1889, providing 
that any tax paid more than once may 
be refunded by the county treasurer 
by order of the board of supervisors, 
applies to taxes on property which 
have been paid by the owner, and the 
property afterward erroneously sold 
therefor, and the taxes again paid by 
the tax sale purchaser. Hayes v. Los 
Angeles County, 33 P. 766, 99 Cal. 74. 
(2) Under Rev. Codes § 2669, provid- 
ing for refund of taxes paid more 
than once, or erroneously or illegally 
collected, a mining company paying a 
tax on a mineral reservation, which 
had been assessed in full to its gran- 
tee, could not recover. Anaconda Cop- 
per Mining Co. v. Ravalli County, 158 
P. 682, 52 Mont. 422. 

[b] “Erroneously paid.”—Lick’s 
Estate, 28 Pa.Co. 113. 

{e] “Brroneously or illegally col- 
lected.”—Where the state issues cer- 
tificates of purchase of lands which 
it anticipates will be given it by the 
United States government in lieu of 
school lands, which because of prior 
settlement or other reason the state 
never received, and the assignee of 
those certificates delivers to the as- 
sessor of the county his sworn state- 
ment that he is the owner of such 
lands and pays the taxes thereon, and 
the state never gets title from the 
United States to the lands described, 
the assignee is not estopped from as- 
serting the invalidity of the assess- 
ment by his statement that he owned 
the property, as the state is not preju- 
diced by his having paid the taxes, 
and Pol. Code § 3804 authorizes the 
refunding of taxes erroneously col- 
lected. Slade v. Butte County, 112 P. 
485, 14 Cal.App. 453. 

[d] “Defects going to the ground- 
work of the tax.”—(1) Where tax roll 
description omitting part of land and 
including other lands was incorporat- 
ed in a tax certificate, this was a “de 
fect going to the groundwork of the 
tax,’ under Rev. St. § 1184, as amend- 
ed by L. (1897) c¢ 215, authorizing re- 
fund to the purchaser. Borgman v. 
Langlade County, 162 N.W. 431, 165 
Wis. 442; Roberts v. Waukesha Coun- 
ty, 1238 N.W. 135, 140 Wis. 593. (2) 
The statute as amended changed the 
rule announced under § 1184 before 
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refund.?8 


eral. 


terms.®°® 
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ferent reason from that supposed at the time of the 


[§ 1255] b. Grounds for Refunding—(1) In Gen- 
The grounds for refunding taxes paid are 
stated in the statutes in general or specifie terms,”° 
and the taxpayer must bring himself within such 
To take advantage of a statute authoriz- 
ing the refund of taxes illegaily or wrongfully as- 


its amendment, that the holder of a/ viding for refund of gross production 


tax certificate was entitled to a re- 


taxes in case of “overpayment, dupli- 


fund where the certificate was in-| cate payment, or payment made in er- 


valid because of mere irregularities 
not affecting the groundwork of. the 
tax. Pier v. Oneida County, 67 N.W. 
702, 93 Wis. 463. 

{e] Payment under unconstitution- 
al statute.—(1) Moneys paid under an 
unconstitutional statute as taxes are 
taxes which may be recovered under 
Code § 1417, providing for refund of 
taxes “erroneously or illegally ex- 
acted or paid.” Commercial Nat. 
Bank of Council Bluffs v. Board of 
Sup’rs of Pottawattamie County, 150 
N.W. 704, 168 Iowa 501, Ann.Cas. 
1916C 229. (2) Taxes collected under 
a statute subsequently declared un- 
constitutional may be recovered un- 
der such section. Commercial Nat. 
Bank of Council Bluffs v. Board of 
Sup’rs of Pottawattamie County, su- 
pra. 

30. Ark.—Walton v. Arkansas 
County, 239 S.W. 1054, 153 Ark. 285. 

Idaho.—Bengoechea Vv. Elmore 
County, 130 P. 459, 23 Idaho 397. 


Iowa.—Dubuque, etc., R. Co. v. 
Webster County, 40 Iowa 16. 
Ky.—Bosworth Vv. Metropolitan 


wiee Ins. Co., 172 S.W. 661, 162 Ky. 


N.Y.—In re Trustees, etc., of Vil- 
lage of Delhi, 124 N.Y.S. 487, 139 App. 
ron 412 [aff 94 N.E. 874, 201 N.Y. 

Ohio.—Butler y. Hamilton County, 
39 OhioSt. 168. 

Okl.—State v. Moreland, 3 P.(2d) 
803, 152 Okl. 37; New England Oil, 
etc., Co. v. State Board of Equaliza- 
tion, 249 P. 914, 121 Okl. 277. 

S.C.—Kilgore v. Murph, 155 S.E. 
Pst (ered Gye feneyh OM f(s 

S.D.—Security Nat. Bank y. Twinde, 
217 N.W. 542, 52 S.D. 352 [appeal dism 
ee 81,1 27825. S.y:DO9 pugocnuue las 

[a] Statutes construed. — (1) 
Where a tax of ten cents per acre for 
road purposes was levied and collect- 
ed on land of a nonresident, under 
Acts (1917) No. 2 p 2173, Which was 
later held unconstitutional, the tax 
was not collected by an “assessment” 
which is an official listing of persons 
and property with an estimate of the 
property of each for the purpose of 
taxation, and an action to. recover the 
taxes under,Crawford & M. Dig. § 
10180, providing for the refunding of 
taxes erroneously assessed, cannot be 
maintained. Walton y. Arkansas 
County, 239 S.W. 1054, 158 Ark. 285. 
(2) One who pays taxes on land un- 
der a mistaken belief that he is the 
owner is not entitled to a refund -un- 
der a statute providing therefor where 
a tax is “erroneous or illegal, wheth- 
er the same be owing to erroneous or 
improper assessment, to the improp- 
er or irregular levying of the tax, 
to clerical or other errors or irregu- 
larities.” Dubuque, etc., R. Co. v. 
Webster County, 40 Iowa 16. (3) 
County L. (Consol. L. c 11) § 16, pro- 
viding that the board of supervisors 
could correct any “manifest clerical 
or other error’ in any assessment, 
and cause to be refunded taxes ille- 
gally or improperly asséssed, refers 
to such errors aS are manifest from 
an inspection of the assessment roll 
itself without argument or evidence. 
In re Trustees, etc., of Village of Del- 
hi, 124 N.Y.S. 487, 139 App.Diy. 412 
[aff 94 N.H. 874, 201 N.Y. 408]. (4) 
Under Sess. L. (1925) ¢ 20 § 8, pro- 


ror on account of the production be- 
ing derived from restricted Indian 
lands,” a mining corporation is not 
entitled to refund of gross produc- 
tion tax paid on oil and gas produced 
from Osage Indian lands between 
March 8, 1921, and June 30, 1921, be- 
cause of payment of ad valorem tax- 
es on equipment for fiscal year 1920— 
1921. New England Oil & Pipe Line 
Co. v. State Board of Equalization, 
249 9 P) 914 Fy 2d OK. 20), ACG 
March 21, 1930 [386 U. S. St. at Le 
p 2052], authorizing tax refund where 
taxpayer suffers loss or crop dam- 
ages from hail storms, but confining 
the recovery to taxes on “identical 
land where loss from hail storms 
occurred,” authorizes refund on en- 
tire tract, including acreage not cul- 
tivated. Kilgore v. Murph, 155 S.E. 
287, 158 S.C. 77. (6) Where there are 
separate tracts, not adjoining, refund 
is allowed only on tract where dam- 
age occurred. Kilgore v. Murph, su- 
pra. (7) The term “loss or crop 
damage” does not include damage to 
property other than crops. Kilgore 
v. Murph, supra. (8) The act in- 
cludes only taxes for ordinary county 
purposes. Kilgore v. Murph, supra. 
(9) Under a statute providing for re- 
fund of taxes where error has been ~ 
made in the extension of the tax, or 
where taxes have been erroneously 
paid, no refund is allowable where er- 
ror is made in listing capital stock. 
as personal property other than mon- 
eys and credits, whereby the tax lev- 
ied was excessive. Security Nat. 
Bank v. Twinde, 217 N.W. 542, 52 S. 
D. 352 [appeal dism 49 S.Ct. 81, 278 
U.S. 569, 73 L.Ed. 511). 

[b] Clerical errors.—(1) Rev. St. 
§ 1038, providing for correction of er- 
rors by ¢ounty auditor, and authoriz- 
ing a refund of taxes paid where sat- 
isfied that they were erroneously 
charged, authorizes a refund only in 
ease of clerical errors. Hamilton 
County v. Albers, 28 OhioCir.Ct. 830; 
Davis v. Hamilton County, 28 OhioCir. 
Ct. 817; Mitchell v. Hamilton Coun- 
ty, 10 OhioDec. (Reprint) 628, 22 Cine. 
L.Bul. 292; Tatem v. Hamilton Coun- 
ty, 10 OhioDec. (Reprint) 514, 21 
Cine.L.Bul, 317; Tenhundfeld vy. Ham- 
ilton County, 10 OhioDec. (Reprint) 
513, 2% Cine.L.Bul. 316; Chatfield v. 
Hamilton County, 10 OhioDec. (Re- 
print) 511, 21 Cine.L.Bul. 315; Perrin 
v. County Com’rs; 6 OhioDec. (Re- 
print) 1085, 10 Am.L.Rec. 311; Ives 
v. Hamilton County, 6 OhioDec. (Re- 
print) 1079, 10 Am.L.Ree. 306; State 
v. Cappeller, 6 OhioDec. (Reprint) 
1015, 9 Am.L.Ree. 543; Christ v. Bi- 
rich, 138 OhioN.P.N.S. 457. (2) Erro- 
neous valuation is a fundamental, not 
a clerical, error. Davis v. Hamilton 
County, 28 OhioCir.Ct. 817; Tatem v. 
Hamilton County, 10 OhioDec. (Re- 
print) 514,21) Cine. Bul. 3173 Tent 
hundfeld v. Hamilton County, 10’ Ohio 
Dec. ._ (Reprint) 513, 21. Cinc.L.Bul. 
316; Chatfield v. Hamilton County, 
10 OhioDec. (Reprint) 511, 21 Cine.L. 
Bul. 315; Sandheger y. Hamilton 
County, 8 OhioDec. (Reprint) 569, 9 
Cine.L.Bul. 20; Ridderman vy. Ham- 
ilton County, 6 QOhioDec. (Reprint) 
989, 8 Am.L.Rec. 749; In re Holz, 21 
OhioN.P.N.S. 30; Von Seggern v. Mei- 
feld, 1 OhioN.P.N.S. 213. (3) A mis-= 
take due to the neglect of a legal duty 
is not a clerical error. Christ v. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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sessed, it must be shown that the tax was illegal, 
that*the assessors acted without jurisdiction, that 
the property should not have been assessed at all, 
or that the taxes claimed were not justly due;?4 
it is not sufficient to show mere irregularities or 
errors of judgment in the assessment or in the mode 
In some jurisdictions the statutes 
provide for a refund in ease of overvaluation of the 
property ;°* but, in the absence of such a provision, 
a statute providing in general terms for a refund 
of taxes illegally or erroneously assessed,?* or where 
taxes are paid when not in fact due,?® does not au- 
thorize a refund on the ground that the valuation 
of the property was excessive or was increased with- 
out authority, although there is authority to the 
But, where an assessment is made on 
property which has no existence in fact, the error 
is one which may justify a refund of the taxes paid.**. 


of making it.32 


contrary.*® 


Hirich, 13 OhioN.P.N.S. 457. (4) 
Where the assessor errs in determin- 
ing as to the extent or number of new 
structures on a certain tract of land, 
the error is fundamental, and does 
not come within a statute authorizing 
the correction of clerical errors. 
Mitchell y. Hamilton County, 10 Ohio 
Sire: (Reprint) 628, 22 Cinc.L.Bul. 
92. a 
[ec] In Nebraska (1) the remedy 
by application of refund of taxes paid 
under protest, provided for the tax- 
payer by Rev. St. (1913) § 6491 subd 
1, is available only when the property 
is wrongfully assessed, either be- 
cause exempt from taxation or be- 
cause the tax levied had already been 
assessed thereon and paid. Morrow 
v. Farmers’ Irr. Dist., 220 N.W. 680, 
117 Neb. 424; Janike v. Butler Coun- 
ty, 174 N.W. 847, 103 Neb. 865; Darr 
v. Dawson County, 139 N.W. 852, 93 
Neb. 93; Dakota County v. Chicago, 
etc., R. Co., 88 N.W. 663, 63 Neb. 405. 
(2) The remedy is not available to 
correct overvaluation or mistake in 
estimating money of the taxpayer on 
hand, liable to assessment or the val- 
ue thereof. Darr v. Dawson County, 
supra. (3) Nor is it available on 
ground of double assessment, where 
tax receipt neither showed payment 
under protest nor any ground of pro- 
test. Black Bros. v. Logan County, 
160 N.W. 740, 100 Neb. 478. (4) In 
ease of excessive valuation the tax- 
payer should make his complaint be- 
fore the board of equalization. Jan- 
ike v. Butler County, supra; Darr v. 
Dawson County, supra. 

31. See cases infra note 32. 

Refunding taxes paid on property 
exempt or not liable see infra § 1256. 

32. Ark.—Ritchie Grocer Co. Vv. 
City of Texarkana, 30 S.W.(2da) 213, 
182 Ark. 137; Clay County v. Brown 
Lumber Co., 119 S.W. 251, 90 Ark. 
413. 

Cal.—Graciosa Oil Co. v. Santa Bar- 
bara County, 99 P. 483, 155 Cal. 140, 
20 L.R.A.N.S. 211. 

Ind.—Riggs v. Board of Com’rs of 
Sullivan County, 103 N.E. 1075, 181 
Ind. 172; Indianapolis v. Vajen, 12 
N.E. 311, 111 Ind. 240; Henry Coun- 
ty v. Murphy, 100 Ind. 570; Carroll 
County v. Graham, 98 Ind. 279; Dur- 
ham v. Montgomery County, 95 Ind. 
182; Howard County v. Armstrong, 91 
Ind. 528. 

Iowa.—Griswold Land & Credit Co. 
of Manson vy. Calhoun County, 201 N. 
W. 11, 198 Iowa 1240. 

N.Y.—Matter of New York Catholic 
Protectory, 77 N.Y. 342 [aff 8 Hun 
91]; In re Reid, 65 N.Y.S. 373, 52 
App.Div. 243; Matter of Baumgarten, 
57 N.Y.S. 174, 39 App.Div. 174; Re 
Peek, 30 N.Y.S. 59, 80 Hun 122; Har- 
ris v. Niagara County, 33 Hun 279, 16 
Abb.N.Cas. 282; Matter of Ulster 
County Sav. Bank, 20 Hun 481; Wil- 
liams v. Wayne County, 14 Hun 343 
[rev on another ground 78 N.Y. 561]. 
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Ohio.—Von Seggern vy. Meifeld, 1 
OhioN.P.N.S. 213. 
S.D.—Security Nat. Bank y. Twinde, 
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A statute providing for a refund, on petition in 
the court of county commissioners, to any person 
who, through mistake in the assessment or collec- 
tion of taxes, has paid money that was not due from 
him for taxes, refers merely to cases where there has 
been a mistake in the assessment or collection of 
taxes, and does not clothe county commissioners or 
the board of review with the judicial function of 
passing on the constitutionality of a taxation law.38 

Illegal stamp tax.°® Under a statute providing for 
refund of illegal stamp taxes, persons who pur- 
chased stamps and affixed them to stock certificates 
in good faith between the date of the enactment 
of the statute imposing the tax and the date when 
the statute was declared unconstitutional by the 
court of last resort, were entitled to have the amount 
so paid refunded.*° 
brokers for stamps affixed by them on sales made 


Such recovery may be had by 


estimated that it was a mistake, does 
not refer to an assessment in good 
faith, with full knowledge of the ex- 


217 N.W. 542, 52 S.D. 352 [appeal dism | tent, description, situation, and gen- 


£9 OS: Ct. 
coy Oe 

Wyo.—Carton v. Uinta County, 69 
P. 1018, 10 Wyo. 416. 

[a] “Illegally or improperly” as- 
sessed (1) refers to the tax rather 
than to the assessment. Harris -v. 
Niagara County, 83 Hun (N.Y.) 279, 
16 Abb.N.Cas. 282. (2) “The word 
‘improperly’ in this statute cannot be 
given its broad and general meaning, 
—‘inappropriately, unseemingly, un- 


81, 278 U.S. 569, 73 L.Ed: 


-becomingly,—but must be restricted 


in its meaning by the preceding par- 
ticular word ‘illegally.’” Matter of 
Baumgarten, 57 N.Y.S. 284, 287, 39 
App.Div. 174. 

[b] “Brroneously or illegally ex- 
acted or paid.’—Payment of taxes, 
under an erroneous classification, and 
assessment of shares of stock of a 
loan company as personalty, instead 
of moneys and eredits, does not con- 
stitute taxes ‘‘erroneously or illegally 
exacted or paid,’ under Code (1897) 
§ 1417, authorizing the board of super- 
visors to order a refund, but the 
taxpayer’s remedy is a complaint to 
the board of review, under §§ 1372, 
1373, and, if relief denied, then to ap- 
peal to the-district court. Griswold 
Land & Credit Co. of Manson vy. Cal- 
moe County, 201 N.W. 11, 198 Iowa 
1240. 

{c] “Erroneously or illegally col- 
lected.”—Under Pol. Code § 3804, pro- 
viding that taxes erroneously or fl- 
legally collected shall be refunded, 
and giving a right of recovery only 
when the assessment is void, mere ir- 
regularities in procedure, not invali- 
dating the assessment, do not absolve 
the taxpayer from the obligation to 
pay or give him any right to recover 
taxes paid. Graciosa Oil Co. v. Santa 
Barbara County, 99 P. 4838, 155 Cal. 
140, 20 L.R.A.N.S. 211. 

[d] Phrase “erroneously paid,” as 
used in tax refund statute, covers 
payments made under misapprehen- 
sion regarding what was being paid, 
and do not include payments inten- 
tionally made, although assessment 
was made or tax levied incorrectly. 
Security Nat. Bank vy. Twinde, 217 N. 
W. 542, 52 S.D. 352 [appeal dism 49 
S.Ct. 81, 278 U-S..569,.73 Likd> 5117: 

[e] Assessment by wrong officer 
is not ground for refund. Carroll 
County v. Graham, 98 Ind. 279. 

{f] Irregularity in method of 
collecting tax is insufficient to war- 
rant refund. Carton y. Uinta County, 
69 P. 1018, 10 Wyo. 416. 

[g] Mere inaccuracies in descrip- 
tion do not warrant refund. Von Seg- 
gern vy. Meifeld, 1 OhioN.P.N.S. 213. 

33. See statutory provisions. 

[ay Im Idaho Rev. Codes § 1791, 
authorizing refunding of taxes where 
the assessment was so grossly over- 


erally estimated value of the proper- 
ty made in due course of official duty. 
Bengoechea v. Elmore County, 130 P. 
459, 23 Idaho 397. 

34.. Ritchie Grocer Co. v. City of 
Texarkana, 30 S.W.(2d) 213, 182 Ark. 
137; Paschal v. Munsey, 268 S.W. 
849, 168 Ark. 58; Clay County v. 
Brown, 119 S.W. 251, 90 Ark. 413; In 
re Trustees, etc., of Village of Delhi, 
124 N.Y.S. 487, 139 App.Div. 412 [aff 
94 N.E. 874, 201 N.Y. 408]; Matter of 
Baumgarten, 57 N.Y.S. 284, 39 App. 
Div. 174; Cerbat Min. Co. v. State, 
29 Hun (N.Y.) 31; People v. Ulster 
County, 10 Hun 545 [aff 71 N.Y. 481]. 
See also supra note 30 [b] (2). 

[a] Phrase “erroneously assessed” 
(1) in a statute, providing that in 
case any person has paid taxes on 
property, real or personal, erroneous- 
ly assessed, the court, on satisfacto- 
ry proof, ete., shall make an order 
refunding the amount of the county 
tax So erroneously assessed and paid, 
and make provision for refunding 
the state tax, refers to an assess- 
ment which is illegal because of a 
jurisdictional defect, such as an as- 
sessment levied on exempt property, 
or property not. located within the 
county, and does not include an exces- 
sive assessment or overvaluation of 
the property. Ritchie Grocer Co. v. 
City of Texarkana, 30 S.W.(2d) 213, 
182 Ark. 137; Clay County v. Brown 
Lumber Co., 119 S.W. 251; 90 Ark. 
413. (2) If taxpayer lists notes, cred- 
its, and accounts with assessor, not 
owned or controlled by taxpayer, as- 
sessment is ‘‘erroneous.” Ritchie 
Grocer Co. v. City of Texarkana, su- 
pra. (3) Result of taxpayer’s failure 
to deduct from valuation of notes, 
credits, and accounts value of notes, 
credits, and accounts owed to others 
is ‘excessive valuation,” as distin- 
guished from “erroneous assessment.” 
Ritchie Grocer Co. v. City of Texar- 
Kana, supra. . 

35. Bosworth y. Metropolitan Life 
Ins. Co., 172 S.W. 661, 162 Ky. 344. 

36. Newsom y. Bartholomew Coun- 
ty, 92 Ind. 229; Zeigler v. Black- 
ford County, 71 N.E. 527, 33 Ind.App. 
375; Donch v. Lake County, 30 N.EB. 
204, 4 Ind.App. 374. 

37. Hamilton County v. Brashears, 
6 OhioDec. (Reprint) 1027, 9 Am.L. 
Rec. 626. 

38. State v. Goldsmith, 50 So. 394, 
162 Ala. 171. 

39. Redemption of unused stamps 
see infra § 1289. 

40. Van Antwerp v. State, 113 N. 
BE. 497, 218 N.Y. 422; Flower v. State, 
128 N.Y.S. 208, 143 App.Div. 87; Peo- 
ple ex rel. Noyes v. Sohmer, 143 N. 
Y.S. 475, 81 Misc. 522 Laff 143 N.Y.S. 
1138, 159 App.Div. 929 (aff 104 N.E. 
1138, °210 N.Y. 619)]J. 
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for customers who at that time were, and at the time 
the claim for reimbursement is presented are still, 
indebted to the brokers,*! although such brokers 
deducted the amount thereof from the customers’ 
accounts in remitting the proceeds of the sales to 
them;*? and the customers have no claim against 
the state for the amounts so deducted, where they 
do not ratify the charge made by the brokers against 
their accounts. Assuming’ that the affixing of such 
stamps by the brokers was the act of the customers 
for whom the stock was sold, the brokers may re- 
cover from the state, as trustees for such customers, 
and their liability to the customers after recovery 
may be enforced against the brokers as trustees.** 

[§ 1256] (2) Persons or Property Exempt or Not 
An assessment of taxes on persons or prop- 
erty which is exempt by law is illegal and not mere- 
ly erroneous, and if the taxes have been paid a re- 
fund may properly be claimed under statutes author- 


Liable. 


41. Van Antwerp v. State, 113 N. 
EB. 497, 218 N.Y. 422. 

42. Van Antwerp vy. State, supra. 

43. Van Antwerp v. State, supra. 

44. Van Antwerp v. State, supra. 

45. People v. Wemple, 36 N.E, 506, 
N.Y. 471; Williams v. Wayne 
County, 78 N.Y. 561; In re New York 
Catholic Protectory, 8 Hun 91 [aff 
77 =N.Y. 342]; People v. Herkimer 
County, 56 Barb. (N.Y.) 452; People 
v. Otsego County, 53 Barb. 564, 36 
How.Pr. 1 [aff 51 N.Y. 401]; Congre- 
gation Gedulath Mordecai v. City of 
New York, 238 N.Y.S. 525, 135 Misc. 
$23. 

46. People v. Wemple, 36 N.E. 506, 
141 N.Y. 471. 

Right of action at law to recover 
voluntary payments see infra §§ 1263— 
1270. 


47. Clay County v. Brown Lumber 
Co., 119 S.W. 251, 90 Ark. 413; Bren- 
ner v. Los Angeles, 116 P. 397, 160 
Cal. 72. 

{a] Rule applied.—Plaintiff owned 
property on which there was a large 
mortgage to the regents of the state 
university. The assessor in valuing 
the property for assessment did not 
deduct the amount of the mortgage, 
although it was not subject to as- 
sessment, and made no application to 
plaintiff for a statement of the value 
of such property. Plaintiff had no 
knowledge that the mortgage indebt- 
edness was not deducted until after 
time to apply to the assessor and to 
the board of equalization had expired, 
when he sought relief without suc- 
cess, by petition to the city council, 
and then paid the taxes under protest 
and sued to recover the same. It 
was held that, since the taxes, in so 
far as they were collected on the 
mortgage, were in effect a tax on the 
state’s own property, which was ex- 
empt from taxation, plaintiff was en- 
titled to recover such part of the 
amount paid as taxes under a double 
assessment due to mistake, author- 
ized by Pol. Code § 3804. Brenner v. 
City of Los Angeles, 116 P. 397, 160 
Cal. 72. 

48. See cases infra this note. 

[a] In Ohio (1) the act of Jan. 16, 
1873, providing for correction of er- 
ror by county auditor and commis- 
sioners, did not authorize a refund 
of taxes paid, except where the error 
was clerical and did not cover a case 
of taxes paid on exempt property. 
Dickson vy. County Com’rs, 6 OhioDec, 
(Reprint) 1141, 10 Am.L.Rec. 571; 
Ives v. Hamilton County, 6 OhioDec. 
(Reprint) 1079, 10 Am.L.Rec. 306. 
(2) The statute was changed in Rev. 
St. § 1038, authorizing refund where 
exempt property has been charged, 
but such act does not extend to prop- 
erty subject to taxation, but returned 
or charged in the wrong county. But- 
ler v. Hamilton County, 39 OhioSt. 


TAXATION 


relief.*® 


or “erroneously 


168. (3) Clerical errors as ground for 
ares generally see supra § 1255 note 
see ‘In re Coleman, 30 Hun (N.Y.) 


50. Board of Com’rs of Boone 
County v. Adler, 133 N.E. 602, 77 Ind. 


ue. 296. And see cases infra this 
note. 
[a] Statutes construed.—(1) Re- 


fund, for which Code (1906) § 4310 
(Hemingway Code § 6944), provides, 
cannot be considered and ordered by 
the circuit court on appeal from an 
order increasing valuation for taxa- 
tion, although pending the appeal the 
property owner pays the tax. Board 
of Sup’rs of Lauderdale County v. 
Citizens’ Nat. Bank of Meridian, 80 
So. 530, 119 Miss. 165. (2) In a pro- 
ceeding under Laws (1892) c 686 § 16, 
to compel the repayment of _a tax, 
the county court will not take evi- 
dence to determine whether the as- 
sessment was illegal, as the county 
court can do only what should have 
been done by the board of supervisors 
on the evidence before it. Matter of 
Medina, 103 N.Y.S. 1018, 52: Misc. 
621. (3) Taxpayer disputing assess- 
ment is not required to pay tax de- 
manded by sheriff and then apply for 
repayment of excess tax, under L. § 
4386,- such statute applying only 
when a Sum has been collected in ex- 
cess of the tax charged against as- 
sessable property. Jackson County 
v. Ulrich, 244 P. 535, 118 Or. 47. 

[b] Reaudit; estoppel by acquies- 
cence.—Where, on presentation by a 
taxpayer to a county board of super- 
visors of his claim for a refund of 
the amount in excess of what should 
have been paid for all taxes, the board 
allowed a refund as to state, county, 
and town taxes, but denied it as to 
school and highway taxes, and paid 
the refund allowed, and the taxpayer 
accepted the same without objection 
and acquiesced in the determination 
for three years, he could not again 
open the-matter and obtain a reaudit 
of his claim. People v. Erie County, 
86 N.E. 348, 193 N.Y. 127. 

[ce] Due process of law.—Where the 
statute provides for judicial investi- 
gation and determination of claims 
for refund, it cannot be said that the 
preparation of the county board for 
facilitating the presentation of 
claims, or even a declared intention 
to allow them, threatens any person 
adversely interested in their allow- 
ance, with deprivation of property 
without due process of law. H.C. At- 
kins & Co. v, Dunn, 38 F.(2d) 403 
{cert den 51 S.Ct. 32, 282 U.S. 857, 75 
L.Ed. 759]. 

51. See statutory provisions. ‘ 

52. Pulaski County v. Senn, 20 N. 
E. 276, 117 Ind. 410; State v.. Wiscon- 
sin Tax Commission, 229 N.W. 546, 
201 Wis. 470. , 
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izing a refund of taxes illegally paid,*® and the faet 
that such payment was voluntary does not preclude: 
So a refund of taxes paid on exempt prop- 
erty may be had under a statute authorizing refund 
of taxes paid on property “erroneously assessed,” 


or illegally collected,”47 although 


there is contrary authority.*8 A statute authorizing 
refund of taxes illegally paid applies to one who has 
been illegally and improperly assessed for property 
which he does not own or have any interests in, and 
he has paid the tax.*® 

[§ 1257] .¢. Proceedings To Secure Refund. The 
legislature has the right. to provide how taxes ille- 
gally exacted may be refunded and designate the 
tribunal which in the first instance shall pass on 
the proof and allow or disallow the claim,’° and statu- 
tory provisions as to the procedure to compel a re- 
fund®! must be complied with,®? as by filing, with- 
in the time specified,®? with the official body or board 


53. Perrin v. Honeycutt, 77 P. 776, 
144 Cal. 87; Outer Harbor Dock & 
Wharf Co. v. City of Los Angeles, 193 
P. 137, 49 Cal.App. 120; Hatwood v. 
Fayetteville, 28 S.E. 299, 121 N.C. 207; 
State v. Wisconsin Tax Commission, 
229 N.W. 546, 201 Wis. 470; State v. 
Kotecki, 157 N.W. 559, 163 Wis. 101. 

[a] Repeal of statute.—A statute 
repealing a statute allowing two years 
to file claims for refund of taxes did 
not remove bar rendering assessment 
final under statute before repeal. 
State v. Wisconsin Tax Commission, 
229 N.W. 546, 201 Wis. 470. 

[b] Sufficient compliance.—A tax- 
payer who, within one month after 
payment of taxes under protest, filed 
with the supervisors verified demands 
for the repayment of the taxes, and 
who showed that such taxes were 
not repaid, brought -himself within 
Pol. Code § 3804, providing for the re- 
funding of taxes illegally collected. 
Connelly y. City and County of San 
Francisco, 127 P. 834, 164:-Cal. 101. 

[ec] In Oklahoma a claim for re- 
fund of money alleged to have been 
paid as taxes on exempt lands was 
barred where not presented to the 
county commissioners within two 
years from the date when the cause 
of action accrued, under Rey. L. 
(1910) § 1570, limiting the time for 
presenting accounts against a county, 
Broadwell v. Board of Com’rs of 
pies County, 211 P. 1040, 88 Okl. 

[d] In Washington (1) to warrant 
recovery of an illegal tax, claim for 
rebate must be made within a reason- 
able time within the statutory peri- 
od of limitations. Northern Pac, Ry. 
Co. v. Yakima County, 251 P. 110, 252 
P. 942, 141 Wash. 47. (2) Claim for 
rebate, made eight months after pay- 
ment’ under protest, was presented 
within reasonable time, where delay 
was caused by state tax committee 
and attorney-general. Northern Pac. 
Ry. Co. vy. Yakima County, supra. (3) 
Claim for refund of taxes illegally 
assessed, filed immediately after pay- 
ment of taxes under protest, is filed 
within reasonable time. Byram vy. 
Thurston County, 251 P. 103, 252 P. 
943, 141 Wash. 28. : 

{e] Shortening period.—(1) Two- 
year period within which application 
for abatement of tax illegally assess- 
ed ‘‘may” be filed cannot be limited 
or shortened by commissioner of tax- 
ation (Gen. L. ¢ 63 § 77, and c 58 § 27, 
as amended by St. (1922) ¢ 382). At- 
tleboro Trust Co. v. Commissioner 
of Corporations and Taxation, 153 N. 
E. 333, 257 Mass. 43. (2) Such statute 
does not permit tax commissioner in 
discretion to refuse to consider appli- 
cation for tax abatement not filed in 
Six months from payment of tax. 
Attleboro Trust Co. v. Commissioner 
of Corporations and Taxation, supra. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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which is authorized to order the refund, generally 
the administrative board of a county or city,®+ a 
sufficient application or claim,®* and performing any 
other acts designated by the statute as prerequisite 
to relief.°° In some jurisdictions the proceeding is 
taken in a court of original jurisdiction,®? on a peti- 
tion which must clearly set forth a good and sufficient 


54 Barber v. Jackson County, 40 
Tll.App. 42; Atchison, T. & S. F. Ry 
Co. v. Board of Com’rs of Montgomery 
County, 247 P. 442, 121. Kan. 428; In 
re Buffalo Mut. Gas-Light Co., 39 N. 
E. 86, 144 N.Y. 228; People v. Mat- 
thias, 81 N.Y.S. 1105, 84 App.Div. 122; 
In re Gilloren, 38 N.Y.S. 954, 16 Misc. 


180) [aff 41 N.Y.S. 1116, 9’ App.Div. 
[a] Authority of county court.— 


(1) In New York a county court may 
order a refund of an illegal tax paid. 
In re Douglas, 1 N.Y.S. 126, 48 Hun 
318. (2) But until application is made 
to the board of supervisors the ‘coun- 
ty court has no jurisdiction in the 
premises. In re Buffalo Mut. Gas- 
Light Co., 39 N.E. 86, 144 N.Y. 228; 
Matter of Gilloren, 38 N.Y.S. 954, 16 
Mise. 131. (3) County Law (Consol. 
L. [1909] ¢ 11) § 16, providing for the 
correction of assessments and refund- 
ing of illegal taxes, contemplates that 
an application shall first be made to 
the board of supervisors for the re- 
funding of illegal taxes, and the coun- 
ty court may not direct the board of 
supervisors to refund a tax until the 
board has passed on the question ad- 
versely to the claim of the applicant. 
In re Village of Delhi, Delaware Coun- 
ty, 94 N.E. 874, 201 N.Y. 408. 

55. Otis v. City and County of San 
Francisco, 148 P.. 933, 170. Cal. 98; 
In re Village of Delhi, 94 N.E. 874, 201 
N.Y. 408. 

[a] Application insufficient.—The 
real property forming a part of the 
waterworks system owned and main- 
tained by a village was situated part- 
ly within and partly without the vil- 
It was assessed against the 
village as a whole and the village 
made no objection to the assessment 
or to the taxes, but paid them. It 
presented to the board of supervisors 
a petition in which it called atten- 
tion to the assessment and in which 
it stated that the property assessed 
had been used for public purposes, 
and that the taxes were levied and 
collected without authority of law, 
and asked that the taxes paid should 
be refunded. The petition did not 
state where the property was located 
and did not ask the board to refund 
the part of the taxes collected on the 
property within the village. It was 
held that the application was insuffi- 
cient within County Law (Consol. L. 
[1909] ce 11) § 16, authorizing the 
board of supervisors to correct errors 
in assessments and to refund taxes 
improperly assessed. In re Village 
of Delhi, Delaware County, 94 N.E. 
874, 201 N.Y. 408. 

56. See cases infra this note. 

[a] In California (1) a refund of 
money collected as excess taxes on 
unsecured personal property is not 
dependent on the act of the auditor in 
entering in the assessment books the 
notations required by Pol. Code §§ 
3827, 3828. MacMullan v. Kelly, 127 
P. 819, 124 P. 93, 19 Cal.App. 700. (2) 
Pol. Code § 4101 subds 7, 8, prohibit- 
ing the county treasurer from distrib- 
uting moneys in the county treasury 
except on warrants issued by the au- 
ditor, is limited to county moneys, 
and an auditor’s warrant is not a pre- 
requisite to a refunding of money col- 
lected aS excess taxes on unsecured 
personalty. MacMullan v. Kelly, su- 

ra. 
5 [b] In Mississippi Hemingway 
Code § 6980 (Code [1906] § 4346), is 
an additional method given to one 
who has erroneously paid a tax, and 
does not require presentation of claim 
to state auditor as condition precedent 
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to filing claim with board of super- 
visor for refund of county taxes er- 
roneously paid in view of Heming- 
way Code § 3684 (Code [1906] § 311). 
Illinois Cent. R. Co. v. Board of Sup’rs 


of Attala County, 102 So. 265, 137 
Miss. 408. 
{c] In Utah a claim for a refund 


of taxes on exempt property is not 
within Comp. L. (1907) § 511 subds 
7, 531, 538, authorizing the board of 
county commissioners to settle ac- 
counts, and providing for the filing of 
claims and appeals from their rejec- 
tion. Neilson v. San Pete County, 
123 P. 334, 40 Utah 560. 

57. See cases infra note 58. 

58. Pulaski County v. Senn, 20 N. 
E. 276, 117 Ind. 410; Boston Mfg. Co. 
v. Com., 12 N.E. 362, 144 Mass. 598. 

[a] Petition held sufficient.—Pu- 
laski County v. Senn, 20 N.E. 276, 117 
Ind. 410. 

[b] Petition held insufficient.— 
Boston Mfg. Co. v. Com., 12 N.E. 362, 
144 Mass. 598. 

59. U.S.—American Brake Shoe, 
a €o. -v. New York “R. “Co.; 291 FE. 


Ind.—Pulaski County v. Senn, 20 N. 
E. 276, 117 Ind. 410. 

Iowa.—Commercial Nat. Bank of 
Council Bluffs vy. Board of Sup’rs of 
Pottawattamie County, 150 N.W. 704, 
168 Iowa 501, Ann.Cas.1916C 229. 

N.Y.—Peo. y. Montgomery County, 
67 N.Y. 109, 23 Am.R. 94; People v. 
Ma Leh ias. 81 N.Y.S. 1105, 84 App.Div. 


2. 
Or.—Allen y. Bilyeu, 198 P. 208, 100 
Or. 576. ' 

S.D.—Aberdeen Council, No. 820, K. 
of C., v. Brown County, 223 N.W. 
950, 54 S.D. 545. 

[a] Jurisdiction of county court. 
—(1) In New York, under the stat- 
utes, a county court has jurisdiction 
to order the board of supervisors to 
refund a tax erroneously assessed and 
collected. In re Village of Delhi, 
Delaware County, 94 N.E. 874, 201 N. 
Y. 408; Adams v. Monroe County, 49 
N.E. 144, 154 N.Y. 619; Rochester v. 
Rush, 80 N.Y. 302 [rev 15 Hun 239]; 
Williams v. Wayne County, 78 N.Y. 


561; Matter of New York Catholic 
Protectory, 77 N.Y. 342 [aff 8 Hun 
91]; Matter of Reid, 64 N.Y.S. 1121, 


31 Misc. 160; Van Hise vy. Rensselaer 
County, 48 N.Y.S. 874, 21 Mise. 572. 
(2) But until an application has been 
made toa board of county supervisors 
to have an illegal tax refunded, a 
county judge can make no order on 
the subject. Matter of Buffalo Mutu- 
al Gas-Light Co., 39 N.E. 86, 144 N.Y. 
228; Matter of Gelloren, 38 N.Y.S. 
954, 16 Misc. 131. But see Matter of 
New York Catholic Protectory, 77 N. 
Y. 342 [aff 8 Hun 91] (holding that 
in applying to the county court no 
previous action of the board of su- 
pervisors is refused to be invoked or 
shown). 

[b] Discretion of board.—(1) L. 
(1873) ¢ 525; L. (1874) ¢ 180, pro- 


viding for the refund of taxes il- 
legally collected, were imperative 
on the board of supervisors, and 


that body had no discretion to al- 
low or disallow the same when the 
amount illegally paid was ascertain- 
ed. Peo. v. Montgomery County, 67 
N.Y. 109, 23 Am.R. 94.. (2). Under 
such statutes the supervisors had no 
discretion in determining whether 
they would or would not audit and 
adjust the claims. Peo. v. Montgom- 
ery County, supra. (3) The acts of 
the supervisors which can be regard- 
ed as judicial, and therefore final and 
conclusive, until reversed have re- 


ground for ordering the refund of the taxes.58 
either case, if the facts are found for the petitioner, 
he is entitled to an order for the restoration of the 
entire tax paid, if none of it was due, or so much 
of it as was in excess of the sum rightly chargeable,*® 
generally with interest®® from the time of pay- 
ment,** or, according to some authorities, from the 
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spect solely to the amounts at which 
claims under the acts should be au- 
dited and allowed. Peo. y. Montgom- 
ery County, supra. (4) An order of a 
county court granted on notice to the 
board of supervisors of the county in 
pursuance of L. (1871) c 695, extend- 
ing the powers of such boards recom- 
mending such board to correct an 
erroneous assessment and to refund 
to the party aggrieved the amount er- 
roneously assessed, is mandatory, and, 
on failure of the board to appeal, 
has the same legal effect as a final 
judgment. People v. Ulster County, 
65 N.Y. 300 [rev 68 Barb. 83]. 

[c] Order for refund.—In a final 
order on certiorari finding a street 
railroad franchise assessment exces- 
Sive and directing a refund, a provi- 
sion that the refund “shall be ordered 
and allowed to the relator,” the lessor 
of the street railroad, was inaccurate 
surplusage, where the tax was not 
paid by the lessor, and it cannot af- 
fect the provision of N. Y. Tax L. § 
296, for refunding the taxes to the 
lessee compe Ry which paid it. Amer- 
ican Brake Shoe & Foundry Co. vy. 
New York Rys. Co., 291 F. 112. 

[d] Return of amount refunded. 
—The assessment of the stock of a 
national bank to it, instead of to the 
stockholders, being contrary to U. S. 
Rev. St. § 5219, and so void, so that 
no application to the board of equali- 
zation to correct or set it aside was 
necessary, the bank will not be re- 
quired to return the part of the tax 
refunded to it by order of the county 
court, although the refund was for the 
insufficient reason that the property 
had, been overvalued, the right of the 
bank to relief on that account having 
been lost by failure to apply to the 
board of equalization to correct the 
discriminatory assessment. Allen y. 
Bilyeu, 198 P. 208, 100 Or. 576. 

60. Matter of O’Berry, 72 N.E. 
109, 179 N.Y. 285; People v. Kelsey, 
99 N.Y.S. 852, 114 App.Div. 319; Phil- 
adelphia & Reading Coal & Iron Co. 
v. School Dist. of Borough of, Tama- 
qua, 156 A. 75, 304 Pa. 489, 76 A.L.R. 
1007. 

{a] Obligation to refund excessive 
taxes levied and collected carries 
with it the right to interest as a mat- 
ter of course. In.re O’Berry, 72 N.E. 
109, 179 N.Y. 285; People v. Haver- 
straw Bd. of Education, 110 N.Y.S. 
769, 126 Anp.Div. 414 [aff 86 N.E. 
1120, 193 N.Y. 601]. 

61. People ex rel. American Exch. 
Nat, Bank v. Purdy, 92 N.E. 232, 199 
Neves 51. 

But see Van Hise v. Rensselaer 
County, 48 N.Y.S. 874, 21 Mise. 572 
(interest recoverable only from time 
of demand). 

[a] Rule applied.—Assessment of 
a corporation’s capital stock having 
been declared illegal for lack of no- 
tice and an opportunity to be heard, 
L. (1909) c 74 was passed, pending 
certiorari to review the assessment 
and to recover back taxes paid there- 
under, providing for notice of such 
assessments and an opportunity to be 
heard in relation thereto, and for the 
completion of an original imperfect 
assessment or for reassessment. 
Pursuant to such act, notice of hear- 
ing and an opportunity to be heard 
was given relator, and after hearing 
the property was assessed as before, 
and the original assessment allowed 
to stand. It was held that the act of 
1909 was not an ordinary curative act, 
legalizing the assessment as of the 
date when it was originally laid, but 
one which in effect provided that the 
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date of demand by the taxpayer for repayment ;*? 
and then it becomes the duty of the proper officer to 
draw his warrant on the treasury which has received 
the tax and which is liable to refund it.%* 
jurisdictions, however, it has been held that interest 
on the amount collected is not recoverable unless 
If a penalty has been 
collected for nonpayment of a tax illegally assessed, 
the taxpayer is entitled to a refund of the penalty 
in addition to the amount of the illegal tax.®® 

An order rescinding an or- 
der for refund of taxes paid, procured at a subse- 
quent term, without notice or process to applicant 


the statute so provides.*# 


Rescission of order. 


for such refund, is void.®® 
Review of order. 


assessment should be valid when cer- 
tain steps had been taken to complete 
it, and hence relator was entitled to 
recover interest on the taxes paid 
from the date of the payment to the 
date when the assessment was _ vali- 
dated. People ex rel. American Exch. 
Nat. Bank v. Purdy, 92 N.E. 232, 199 
N.Y. 51; People ex rel. Merchant’s 
Nat. Bank v. Purdy, 128 N.Y.S. 119, 
143 App.Div. 277 [aff 95 N.E. 814, 202 
N.Y. 599]. 

62. Boott Cotton Mills v. Lowell, 
34 N.E. 367, 159 Mass. 383; Philadel- 
phia & Reading Coal & Iron Co. v. 
School Dist. of Borough of Tamaqua, 
156 A. 75, 304 Pa. 489, 76 A.L.R. 1007. 

63. Ala.—White v. Smith, 23 So. 
525, 117 Ala. 232. ’ 

Iowa.—lowa R. Land Co. v. Wood- 
Psy County, 19 N.W. 915, 64 Iowa 
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N.Y.—People v. Matthias, 81 N.Y.S. 
1105, 84 App.Div. 122. 

.C.—North Carolina R. Co. v. 
Alamance County, 77 N.C. 4. 

Ohio.—F lack v. Humphreys, 24 Ohio 
St. 330. 

[a] Funds to which tax appor- 
tioned.—The county treasurer must 
refund from the several funds to 
which the tax was apportioned when 
collected, and not out of general coun- 
ty fund. Iowa R. Land Co. v. Wood- 
Pay, County, 19 N.W. 915, 64 Iowa 
[b] State and county taxes.—The 
county commissioners must refund 
the county tax and certify to the state 
auditor the amount of the state tax 
to be refunded. North Carolina R. 
Co. v. Alamance County, 77 N.C. 4. 

[c] Payment from sinking fund.— 
Order of county commissioners after 
eorrecting tax assessment roll for is- 
suance of certificate of error is not 
judgment against county (Comp. St. 
1921, § 9648). State v. Moreland, 3 
P.(2d) 803, 152 Okl. 37. 

64. Home Sav. Bank v. Morris, 120 
N.W. 100, 141 Iowa 560; Kaemmerling 
v. State, 128 A. 6, 81 N.H. 405; Mon- 
arch Mills v. South Carolina Tax 
Commission, 146 S.H. 870, 149 S.C. 219. 

65. McKenzie Vv. Adams-Banks 
peer Co., 128 So. 334, 157 Miss. 

82. 

66. Eureka Pipe Line Co. v. Riggs, 
83 S.H. 1020, 75 W.Va. 353, Ann.Cas. 
1918A 995. 

67. State v. Miami County, 63 Ind. 
497; Shultz v. Blackford County, 20 
Ind. 178; American Mills Co. vy. Fifer, 
146 N.E. 870, 84 Ind.App. 41; Boone 
County v. Adler, 133 N.E. 602, 77 Ind. 
App. 296; Board of Com’rs of St. 
Joseph County v. Tincher Motor Car 
Co., 104 N.E. 876, 56 Ind.App. 49; 
Atoka County v. Oklahoma State 
Bank, 161 P. 1087, 62 Okl. 57. 

[a] In Minnesota an order of 
county commissioners granting de- 
mand under L. (1917) c@ 418 for re- 
fund of taxes, is not the “allowance 
of a claim against the county,” with- 
in Gen. St. (1913) § 674, providing for 


Where the board refuses to 
grant the relief demanded, the remedy is by appeal,°* 
or by some other method of review designated by 
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statute.®8 


In some 
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Mandamus may be brought to compel 
the board to grant the relief sought when it has no 
judicial discretion, but where the powers conferred 
on the board are judicial, the writ will not be granted 
to control its discretion, but only to compel it to 
exercise such discretion.®® 
jurisdiction on the tax commission to refund taxes 
on a proper showing, certiorari will not lie to re- 
view the findings of the commission, except to cor- 
rect a manifest abuse of discretion or plain error 
in law or fact or mixed law and fact."° ; 

[§ 1258] O, Recovery of Taxes Paid’1—1. Right 
of Recovery in General—a. General Rule. 


If the statute confers 


Subject 


to the exceptions hereafter pointed out,’? an action 


appeal to district court from the al- 
lowance or disallowance of a claim. 
Roere Penney, 165 N.W. 965, 139 Minn. 
148. 

[b] In North Dakota, appeal lies 
from decision of county commission- 
ers granting application for compro- 
mise of taxes on land sold to county 
for taxes (Comp. L. [1913] § 2165, as 
amended by L. [1917] ¢ 227 § 1). Ap- 
peal of Burleigh County, 212 N.W. 
233, 54.N.D. 919. 

{[c] Trial de novo.—Where appeal 
from board of county commissioners 
is taken by county attorney, matter 
is tried de novo in district court 
Atoka County v. Oklahoma State 
Bank, 161 P. 1087, 62 Okl. 57. 

[d] Notice of appeal need not set 
forth specifically grounds therefor. 
Atoka County v. Oklahoma State 
Bank, 161 P. 1087, 62 Okl. 57. 

68. See statutory provisions. 

[a] Review by court of claims.— 
Tax commission’s refusal to consider 
claim for refund on stamps erro- 
neously canceled, because not filed 
within ninety days, is not a “rejec- 
tion,” reviewable by the court of 
claims under Tax L. § 280 as amended. 
Throckmorton v. State, 219 N.Y.S. 566, 
128 Misc. 599. 

[b] Finality of decision.—The pro- 
vision of Gen. L. c 58 § 27, as amended 
by St. (1922) ec 382, that decision of 
commissioner on application for 
abatement of tax illegally assessed 
shall be final, does not make the com- 
missioner’s decision final where ques- 
tions of law apparent on the record 
are involved, nor permit him in dis- 
cretion to refuse to consider applica- 
tion not filed within six months from 
date of payment of tax. Attleboro 
Trust Co. v. Commissioner of Corpo- 
rations and Taxation, 153 N.E. 333, 
257 Mass. 43. 

69. See Mandamus § 436. 

70. Application of People’s Inde- 
pendent Telephone Co., 194 N.W. 317, 
156 Minn. 87. 

71. Recovery of payments gen- 
erally see Payment §§ 280-341. 

Reimbursement by owner where 
taxes are paid by claimant, lienor, or 
other third person see supra § 1227. 

72. See infra § 1260 et seq. 

73. U.S.—Herold v. Kahn, 159 F, 
608, 86 C.C.A. 598 [mod 163 F. 947, 
90 C.C.A. 307]; U. S. Express Co. v. 
Allen, 39 F. 712 [rev on other grounds 
dioanee, 646, 139! U.S. 591, 35 L.Ed: 

Cal.—Stewart Law, ete, Co. y. 
Alameda County, 76 P. 481, 142 Cal. 
660; Grimes v. Merced County, 273 P. 
839, 96 Cal.App. 76. 

_Conn.—Bridgeport Hydraulic Co. v. 
City of Bridgeport, 130 A. 164, 103 
Conn. 249; Connecticut Light, etc., 
Co. v. Oxford, 126 A. 1, 101 Conn. 383; 
eg v. Union, 73 A. 7738, 82 Conn. 
D.C.—District of Columbia v. Glass, 
27 App.D.C. 576; District of Columbia 
v. Chapman, 25 App.D.C. 95. 


at law may be maintained to recover taxes which 
have been wrongfully and illegally assessed and col- 
lected,?® as where the taxing authorities had no 


Fla.—Seaboard Air Line Ry. Co. v. 
Allen, 89 So. 555, 82 Fla. 191. 

Idaho.—Idaho Irr. Co. v. Lincoln 
County, 152 P. 1058, 28 Idaho 98. 

Ill.— Cook County v. Fairbank, 78 
N.E. 895, 222 Ill. 578. 

Ind.—Newsom Vv. Bartholomew 
County, 3 N.E. 163, 108 Ind. 526. 

Iowa.—Slimmer v. Chickasaw Coun- 
ty, 118 N.W. 779, 140 Iowa 448, 17 
Ann.Cas. 1028; Bibbins v. Polk Coun- 
ty, 69 N.W. 1007, 100 Iowa 493. 

Kan.—Jackson County v. Kaul, 96 
Pas? Kan. Tbe Wiel seein Se 
552; Atchison, etc., R. Co. v. Sumner 
County, “92°. Po" 590.76 » Kan: 618 
Douglas County v. Lane, 90 P. 1092, 
76 Kan. 12; Connelly v. Trego Coun- 
ty, 67 P. 453, 64 Kan. 168. 

Ky.—Com. v. Boske, 99 S.W. 316, 
124 Ky. 468, 30 Ky.L. 400, 11 L.R.A. 
N.S. 1104; First Nat. Bank v. Chris- 
Bei County, 106 S.W. 831, 32 Ky.L. 


Education, ete., 
87 N.E. 602, 201 


Mass.—Masonic 
Trust v. Boston, 


Mass. 320; Joyner v. Egremont Third’ 


School Dist. No. 3, 3 Cush. 567; Ing- 
i) vy. Bosworth, 5 Pick. 498, 16 Am.D. 
419. : 
Mich.—Blanchard v. City of Detroit, 
235 N.W. 230, 253 Mich. 491; Rice v. 
Muskegon, 114 N.W. 661, 150 Mich. 
679; Byles v. Golden Tp., 18 N.W. 383, 
52 Mich. 612. 

Minn.—Foster v. Blue Earth Coun- 
ty, 7 Minn. 140. i 

Mont.—Western Ranches v. Custer 
County, 72 P. 659, 28 Mont. 278. 

Neb.—Chase County v. Chicago, ete., 
R. Co., 78 N.W. 502, 58 Neb. 274; 
Chicago, etce., R. Co. v. Nemaha Coun- 
ty, 69 N.W. 958, 50 Neb. 393. 

N.J.—In re New Jersey Cent. R. 
Co., 59 A. 1062, 72 N.J.Law 86. 

N.Y.—Peyser v. New York, 70 N.Y. 
497, 26 Am.R. 624; Chemung Nat. 
Bank v. Elmira, 53 N.Y. 54; Newman 
v. Livingston County, 45 N.Y. 685; 
Commonwealth Bank v. New York, 43 
N.Y. 191; Chapman v. Brooklyn, 40 
N.Y. 372 [dist Rochester v. Rush, 89 
N.Y. 302 (holding that taxes paid 
could not be recovered back from a 
town that had no treasurer)]; Guar- 
anty Trust Co. v. New York, 95 N.Y.S. 
770, 108 App.Div. 192; A®tna Ins. Co. 
v. New York, 40 N.Y.S. 120, 7 App. 
Div. 145 [aff 47 N.E. 593, 153 NY. 
331]; Kilbourn v. Allyn, 7 Lans. 358; 
Bailey v. Buell, 59 Barb. 158 [rev 50 
N.Y. 662]; Dewey v. Niagara County, 
4 Thomps.&C. 611; Atna Ins. Co. v. 
Reed York, 35 N.Y.S. 857, 14 Misc. 


pore ae v. Wagner, 42 Pa.Co. 
Philippine.—Hrlanger v. Posadas, 
53 Philippine 372; Roxas v. Rafferty, 
37 Philippine 957. 

R.I.—Mechanics’ Sav. Bank — v. 
Granger, %20% A202 Ci Relate ote 
Mary’s Church v. Tripp, 14 R.1. 307. 

S.C.—De_ Soto; Gold Min. Co. v. 
Smith, 27 S.E, 1, 49 S.C. 188. 

_S.D.-—-Chicago, etc, R. Co. v. Rolf- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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power to levy or collect the particular tax or to 
assess the particular property,’* or where the same 
property has been twice assessed and taxed;7*° and 
in some jurisdictions there are statutes declaratory 


of such right of action.7® 


Destruction of property after assessment. 


property is destroyed by fire after 


on are spread on the assessment roll is no ground 
for recovery of the taxes paid under such assess- 


son, 122 N.W. 348, 23 S.D. 405. 
Tex.—Galveston County v. Galves- 
ton Gas Co., 10 S.W. 583, 72 Tex. 509. 
PY heres hA ts v. Greenhow, 80 Va. 
Wash.—Byram v. Thurston County, 
251 P. 103, 252 P. 9438, 141 Wash. 28, 
Puget Realty Co. vy. King County, 97 
P. 226, 50 Wash. 349. 
Wis.—A. H. Stange Co. v. Merrill, 
115 N.W. 115, 134 Wis. 514. 
Wyo.—Kelley v. Rhoads, 51 P. 593, 
: Wyo. 237, 75 Am.S.R. 904, 39 L.R.A. 


94. 

[a] Suit against United States.— 
When the government uses and with- 
holds one’s money paid on an invalid 
or abated tax on a national bank, an 
action lies to his use for money had 


and received. Johnston v. U. S., 17 
CEE! HIS? 
[b] Refusal of good tender.— 


Where a tax collector refuses to ac- 
cept a tender of coupons from state 
bonds, which are made by law re- 
ceivable in payment of taxes, and the 
citizen pays in money, he may recover 
back the amount in an action of as- 
sumpsit. Brown y. Greenhow, 80 Va. 
118 


{c] Discrimination against nation- 
al banks.—In a national bank’s action 
to recover taxes paid, the state su- 
preme court’s repudiation of construc- 
tion of statute under which unlawful 
exaction was made does not defeat 
recovery, since such decision, while 
repudiating the construction under 
which the unlawful exaction was 
made, left the moneys exacted in the 
public treasury. Montana Nat. Bank 
of Billings v. Yellowstone County, 
Mont., 48 S.Ct. 331, 276 U.S. 499, 72 
L.Ed. 673 [rev 252 P. 876, 78 Mont. 
62, and mandate conformed to 267 P. 
304, 82 Mont. 380]. 

{d] In Louisiana, while right to 
recover taxes paid for general govern- 
mental purposes is allowed, recovery 
of taxes from which property derives 
direct benefit is denied. McCaleb v. 
Com’rs, 4 La.A. (Orleans) 113. 

{e] Statute invalid.—Amount of 
ad valorem taxes levied under in- 
valid statute and involuntarily paid 
may be recovered in appropriate pro- 
ceedings. New Smyrna Inlet Dist. v. 
Esch, (Fla.) 137 So. 1, 138 So. 49. 

{fj Statute repealed or project 
abandoned.—Where tax levy is for 
specific improvements and statute au- 
thorizing improvement is repealed or 
project abandoned, taxes paid in and 
not properly expended may be recoyv- 


ere New Smyrna Inlet Dist. v. 
Esch, (Fla.) 137 So. 1, 138 So. 49. 
{g] Due process of law.—The de- 


nial by a state court of recovery of 
taxes exacted in violation of ‘the 
laws or the constitution of the United 
States is a violation of the due proc- 
ess clause of the Fourteenth Amend- 
ment. Carpenter v. Shaw, 50 S.Ct. 
121, 280 U.S. 363, 74 L.Ed. 478 [rev 
272 P. 393, 134 Okl. 29]; Ward v. 
Board of Com’rs of Love County, 40 
S.CUMAIO P2530 Sau vot, Enbidiyih 1. 

Excessive assessment see infra § 
1259. 

74. Iowa.—lIsbell Vv. 
County, 40 Iowa 102. 

Kan.—Hodgins v. Board of Com’rs 
of Shawnee County, 255 P. 46, 123 
Kan. 246. 

Mass.—Dorr v. Boston, 6 Gray 131. 

Neb.—Fremont, etc., R. Co. v. Holt 
County, 45 N.W. 168, 28 Neb. 742. 

N.Y.—Ernenwein v. Oneida County, 
53 N.Y.S. 529, 24 Mise. 216. 
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[§ 1259] b. Unauthorized Increase or Excessive 
Assessments.’® An action to recover a tax paid has 
been allowed in some jurisdictions where the tax, 


although justly due, has been swollen by an unau- 


That 
the taxes there- 


R.I.—St. Mary’s Church v. Tripp, 14 


Riku: 3:07, 
Wyo.—Ver Straten v. Board of 


Com’rs of Goshen County, 246 P. 916, 


35 Wyo. 67; Moore vy. Sweetwater 
County, 2 Wyo. 8. 
[a] Want of jurisdiction.—An ac- 


tion may be maintained to recover 
taxes paid under an assessment void 
for want of jurisdiction. Bowns v. 
May, 24 N.E. 947, 120 N.Y. 357; Union 
Steamboat Co. v. Buffalo, 82 N.Y. 351; 
Buffalo, ete., R. Co. v. Erie County, 
48 N.Y. 98; Dale v. New York, 75 N.Y. 
S. 576, 1123, 71 App.Div. 231. 

([b] Exempt property.—Where a 
tax on exempt property is wholly 
void, the tax may be recovered back. 
Masonic Education, ete., Trust v. Bos- 
ton, 87 N.E. 602, 201 Mass. 320. 

[ec] Taxable and nontaxable prop- 
exrty.—If two parcels of land are 
wrongfully assessed together, and 
one is not taxable, the tax on that, if 
paid under protest, may be recovered 


back. St. Mary’s Church vy. Tripp, 14 
R.I. 307. 

75. Penobscot Chemical Fibre Co. 
v. Bradley, 59 A. 83, 99 Me. 263; Dun- 
nell Mfg. Co. v. Pawtucket, 7 Gray 
(Mass.) 277. 

' 76. See statutory provisions. 


[a] Repeal of statute.—Rev. St. 
(1908) § 5750, giving taxpayer right 
to recover from county illegal taxes 
paid, is not repealed by L. (1913) p 
528 § 5, the latter statute not depriv- 


ing the taxpayer of a right to main-1 


tain such suit, but merely taking 
away the right of the commissioners 
without first obtaining approval of 
the tax commission to refund tax un- 
til tax is found illegal or erroneous 
by judgment of court. First Nat. 
Bank v. Patterson, 176 P. 498, 65 Colo. 
166. 

[b] In Oklahoma the statutes au- 
thorizing recovery of illegally exacted 
taxes contemplate that taxing officials 
will perform duties in ample time, so 
that the taxpayer may have the bene- 
fit of the provisions. Aaronson v. 
Smiley, 285 P. 59, 142 Okl. 29; Grubb 
v. Smiley, 285 P. 38, 142 Okl. 19; 
Coggeshall v. Smiley, 285 P. 48, 142 
Okl. 8; Aaronson v. Smiley, 283 P. 
789, 140 Okl. 255; Coggeshall v. 
Smiley, 283 P. 788, 140 Okl. 242; 
ofa v. Smiley, 283 P. 784, 140 Okl. 
233. 

eros under protest see infra § 
72. 


77. Case v. Detroit, 88 N.W. 626, 
129 Mich. 298. 

78. Payment under protest see in- 
fra § 1272. 

79. Ark.—Dickinson v. 
197 S.W. 25, 130 Ark. 259: 

Ind.—Indianapolis v. Morris, 58 N. 
E. 510, 25 Ind.App. 409; Indianapolis 
vy. Ritzinger, 56 N.E. 141, 24 Ind. 
App. 65; Cleveland, etc., R. Co. v. 
Marion County, 49 N.E. 51, 19 Ind. App. 
58. 

La.—James v. New Orleans, 19 La. 
Ann, 109. 

N.H.—Ford v. Holden, 39 N.H. 143. 

N.Y.—Newman v. Livingston Coun- 
ty, 45 N.Y. 676 [mod 1 Lans 476]. 

N.C.—Pocomoke Guano Co. v. New 
Bern, 90 S.E. 202, 172 N.C. 258. 

Ohio.—State v. Lewis, 15 OhioCir. 
Ct. 279, 8 OhioCir.Dec. 276. 

Wash.—Byram y. Thurston Coun- 
ty, 251 P. 1038, 252 P. 943, 141 Wash. 
28; Pacific Coal & Lumber Co. v. 
Pierce County, 233 P. 953, 188 Wash. 
278. 

[a] VWendee paying vendor’s taxes. 
—A plaintiff who has been compelled 


Housley, 


thorized increase or an excessive’® or disecrimina- 
tory®® valuation, although in other jurisdictions re- 
covery has been denied in case of an overvaluation 
made in the exercise of lawful authority,®! especially 


by levy and sale of his property, to 
pay the unpaid tax of a former oc- 
cupant of the premises, in addition 
to the amount legally due from plain- 
tiff, has a cause of action against the 
municipality for money had and re- 
ceived. Newman vy. Livingston Coun- 
ty, 1 Lans. 476 [aff 45 N.Y. 676]. 

_ [b] “Excessive valuation,” as used 
in the various machinery acts relating 
to taxation, means a valuation exceed- 
ing that fixed by the county author- 
ities, and the “excessive tax’ that 
may be recovered by the taxpayer is 
one exceeding what it would be if 
correctly calculated at the legal rate 
on the valuation as finally fixed by the 
county authorities. Pocomoke Guano 
Co. v. City of New Bern, 90 S.E. 202, 
172 N.C. 258. 

[ce] Increase without notice.—Tax 
paid on increased valuation, without 
notice to taxpayer of proposal to in- 
crease valuation, may be recovered. 
Byram v. Thurston County, 251 P. 103, 
252 P. 948, 141 Wash. 28. 

[d] Effect of statute forbidding 
refund.—W hile, under Remington 
Comp. St. § 11276 (Pen, Code § 6983), 
forbidding county commissioners from 
changing valuations of property of 
any person, or releasing or commut- 
ing, in whole or in part, the taxes due 
on the property of any person, the 
county commissioners cannot refund 
a tax which has been ordered to be 
assessed on property in the county of 
the state equalization committee, the 
statute does not relieve the county of 
the obligation to return taxes illegal- 
ly or excessively levied, independent 
of any statute compelling restitution. 
Byram v. Thurston County, 251 P. 
103, 252 P. 948, 141 Wash. 28. 

[e] Im Wisconsin (1) a statute, re- 
quiring plaintiff seeking to recover 
taxes paid to show that he had paid 
more than his equitable share of tax- 
es, does not preclude recovery of a 
tax paid under an illegal levy, it 
necessarily following from the fact 
that the tax was illegal that the tax- 
payer has paid more than his equita- 
ble share of taxes. Wisconsin Elec- 
tric Power Co. v. Town of Lake, 202 
N.W. 195, 186 Wis. 199. (2) An action 
under the statute to recover taxes 
paid on national bank stock cannot 
be maintained on the ground alone 
of irregularity of assessment. 
Krembs v. City of Merrill, 197 N.W. 
818, 183 Wis. 241. (3) A corpora- 
tion assessed jointly in several dis- 
tricts cannot recover on account of 
excessive apportionment to one dis- 
trict, in the absence of proof that the 
rate in that district is higher than 
in others. Burkhardt Milling & Elec- 
tric Power Co. v. City of Hudson, 156 
N.W. 1011, 162 Wis. 361. 

Recovery of excess paid under pro- 
test see infra § 1272. 

80. Mahoney v. City of San Diego, 
245 P. 189, 198 Cal. 388. 


81. Stanley v. Supervisors of Al- 
bany, 7 S.Ct. 1234, 121 U.S. 535,- 30 
L.Ed. 1000; Balfour v. Portland, 28 
F. 738; Kehe v. Blackhawk County, 


101 N.W. 281, 125 Iowa 549; Chapel 
vy. Franklin County, 78 N.W. 1062, 58 


Neb. 544; Texas Land, etc., Co. v. 
Hemphill County, (Tex.Civ.App.) 61 
S.W. 333. And see Scott County v. 
Dubois, 130 So. 106, 158 Miss. 245 


(holding that to recover additional 
taxes paid under order of board of 
supervisors showing jurisdiction 
plaintiff must show that order, as en- 
tered, contained untrue recitals). 

[a] Excessive valuation does not 
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where no complaint was made to the officers within 
the time prescribed by law,*? or where the statute 
allows recovery only when the tax is found to be 
If the assessment is not 
void, no recovery can be had,** and it has been held 
that mere errors of judgment in making the valua- 
tion will not warrant recovery, in the absence of 
fraud or unfairness on the part of the assessors,§® 
or the adoption of a fundamentally wrong prin- 
ciple,** or where the tax is not so obviously exces- 
sive as to work substantial injustice.§* 

[§ 1260] c. Exceptions to, and Limitations of, 
Mere irregularities or informalities in the 


“erroneous or illegal.” 


Rule. 


render tax illegal within statutes au- 
thorizing recovery when taxes paid 
are thereafter “found to be erroneous 
or illegal.” South Broadway Nat. 
Bank of Denver, Colo. v. City and 
County of Denver, 51 F.(2d) 703. 

82. Grayson County Nat. Bank v. 
Leitchfield, (Ky.) 114 S.W. 289. 

[a] TMlustraticon.—An action by a 
bank against a city to recover taxes 
paid on the ground that United States 
bonds owned by the bank had been 
assessed will not be entertained, 
where no complaint was made by 
plaintiff to the proper officers within 
the time prescribed by law. Grayson 
County Nat. Bank v. Leitchfield, (Ky.) 
114 S.W. 289. To same effect Hop- 
kinsville First Nat. Bank v. Hop- 
kinsville, 108 S.W. 311, 128 Ky. 383; 
32 Ky.L. 1283, 16 L.R.A.N.S. 685. 

83. South Broadway Nat. Bank of 
Denver, Colo. v. City and County of 
Denver, 51 F.(2d) 703. 

84. Empire Mining Co. v. Bowers, 
79 So. 561, 202 Ala. 85. 

{a] MTiustration.— Where the hear- 
ing on increase in valuation of cer- 
tain property was before only one 
member of the county board of 
equalization, the order of the whole 
board, rejecting the valuation fixed by 
such member, which had been agreed 
to by the taxpayer, and placing higher 
valuation on the property without 
notifying the taxpayer of such rejec- 
tion and increase, was sufficiently 
valid to preclude the taxpayer from 
recovering taxes paid according to as- 
sessment thereunder. Empire Mining 
Co. v. Bowers, 79 So. 561, 202 Ala. 
85; Herman H. Hettler Lumber Co. 
v. Cook County, 168 N.E. 627, 336 Ill. 
645. 
85. Copper Range Co. v. Adams 
Tp., 175 N.W. 282, 208 Mich. 209; 
Newport Mining Co. v. Ironwood, 152 
N.W. 1088, 185 Mich. 668; Nutter v. 
Carbon County, 196 P. 1009, 58 Utah 1. 

g6. Newport Mining Co. v. City of 
Ironwood, 152 N.W. 1088, 185 Mich. 
668. 

87. Sauri v. Porto Rico, 26 Porto 
Rico 551; Sauri v. Porto Rico, 26 
Porto Rico 543. 

88. U.S.—Union Pac. R. Co. v. 
Dodge County, 98 U.S. 541, 25 L.Ed. 
196; South Broadway Nat. Bank of 
Denver, Colo. v. City and County of 
Denver, 51 F.(2d) 703. 

; ee Magnolia v. Sharman, 46 Ark. 
58. 

Cal.—Steele v. Kelshaw, 93 P. 1021; 
Steele v. San Luis Obispo County, 93 
P.. 1020,.152 Cal. 785. 

Conn.—Jackson v. Union, 73 A. 773, 
82 Conn. 266. 

D.C.—Chesapeake, etc., Tel. Co. v. 
DF C639 “App.D:C.. 565: 

Ill.—Otis v People, 63 N.E. 1053, 
196 Ill. 542; Stephenson County v. 
Manny, 56 Ill. 160; Elston v. Chicago, 
40 Ill. 514, 89 Am.D. 361; Chicago v. 
Fidelity Sav. Bank, 11 Ill.App. 165. 

Ind.—Henry County v. Murphy, 100 
Ind. 570; Carroll County v. Graham, 
98 Ind. 279; Durham v. Montgomery, 
95 Ind. 182; Howard County v. Arm- 
strong, 91 Ind. 528; Forsyth v. Board 
of Com’rs of Lake County, 123 N.E. 
699, 74 Ind.App. 252. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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Iowa.—Odendahl v. Rich, 83 N.W. 
886, 112 Iowa 182; Lindsey v. Boone 
County, 60 N.W. 178, 92 Iowa 86; 
Kraft v. Keokuk, 14 Iowa 86. 

Kan.—Douglas County vy. Lane, 90 
P. 1092, 76 Kan. 12. 

Ky.—Hopkinsville First Nat. Bank 
v. Hopkinsville, 108 S.W. 311, 128 Ky. 
383, 32 Ky.L. 1283, 16°L.R.A.N.S. 685; 
Grayson County Nat. Bank vy. Leitch- 
field, 114 S.W. 289. 

La.—New Orleans Bank vy. New Or- 
leans, 12 La.Ann. 421. 

Me.—Hayford v. Belfast, 69 Me. 
63; Rogers v. Greenbush, 58 Me. 390, 


4 Am.R. 292. 

Mass.—Hicks v. Westport, 130 
Mass. 478; Oliver v. Lynn, 130 Mass. 
148; Lynde v. Melrose, 10 Allen 49; 
Tobey v. Wareham, 2 Allen 594; 
Wright v. Boston, 9 Cush. 241; Lin- 
coln v. Worcester, 8 Cush. 55; Wil- 
liams v. School Dist., 21 Pick. 75, 32 
Am.D. 243; Preston y. Boston, 12 
Pick., 13% 

Mich.—Long v. Village of Dundee, 
123 N.W. 1098, 159 Mich. 320; Thomp- 
son vy. Detroit, 72 N.W. 320, 114 Mich. 
502; Hinds v. Belvidere Tp., 65 N.W. 
544, 107 Mich. 664. 

-_ Minn.—Clarke vy. Stearns County, 50 
N.W. 615, 47 Minn. 552. 

Mo.—Simmons Hardware Co. vy. 
City of St. Louis, 192 S.W. 394; Kan- 
sas City v. Holmes, 106 S.W. 559, 127 
Mo.App. 620. 
eee on v. Haverhill, 60 N.H. 

N.Y.—U. S. Trust Co. v. New York, 
39 N.E. 383, 144 N.Y. 488; Clarke v. 
New York, 19 N.E. 4386, 111 N.Y. 621; 
Swift v. Poughkeepsie, 37 N.Y. 511; 
Second Nat. Bank of City of New 
York v. City of New York, 145 N.Y.S. 
800, 160 App.Div, 491 [aff 107 N.E. 
1039, 2138 N.Y. 457, and reh granted 
108 N.E. 1108, 214 N.Y. 658]; Matter 
of Eckerson, 25 Mise. (N.Y.) 645, 56 
N.Y.S. 373 [aff in 59 N.Y.S. 1116, 41 
App.Div. 631]; Matter of New York 
Catholic Protectory, 8 Hun 91. 

Utah.—Raleigh v. Salt Lake City, 
53nP. 9%45" LiaUitahs 136; 

Vt.—Henry v. Chester, 15 Vt. 460. 

Wis.—Day v. Pelican, 69 N.W. 368, 
94 Wis. 503; Wiesmann y. Brighton, 
53 N.W. 911, 83 Wis. 550. 

Wyo.—Carton v. Uinta County, 69 
P. 10138, 10 Wyo. 416. 
oe gee v. Montreal, 8 Can.S.C. 

[a] Where assessors acted within 
their jurisdiction, no action will lie 
for recovery of tax paid under assess- 
ment which, although erroneous, was 
not void. 'U. S. Trust Co. v. New 
York, 39 N.E. 383, 144 N.Y. 488; Wilkes 
v. New York, 79 N.Y. 621; Buffalo, 
etc., R. Co. v. Erie County, 48 N.Y. 
93; Commonwealth Bank v. New 
York, 43 N.Y. 184; Swift v. Pough- 
keepsie, 387 N.Y. 511; Worden vy. 
Oneida County, 54 N.Y.S. 952, 35 App. 
Div. 211; Sherman vy. Clifton Springs, 
27 Hun (N.Y.) 390; Dorn v. Backer, 
61 Barb. (N.Y.) 597; Strusburgh y, 
New York, 45 N.Y.Super. 508; Mer- 
cantile Nat. Bank v. New York, 57 
N.Y.S. 254, 27 Mise. 41. 

[b] Rule applied—(1) If an as- 
sessor acts irregularly, in calling on 
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assessment, not affecting the substantial justice of 
the tax, will not warrant recovery,*® whether pay- 
ment was voluntary or involuntary;®® and the fact 
that other taxpayers, owning property similar to 
that of plaintiff, were not required to return it for 
taxation is no ground for recovery of the taxes 
collected on plaintiff’s property, under a statute giv- 
ing a right of action to recover taxes illegally or 
wrongfully collected, “for any reason going to the 
Nor can the action be maintained where 
plaintiff has waived his right or is estopped to deny 
the validity of the tax;%1 
been a waiver or estoppel depends on the circum- 


and whether there has 


a telephone company for a return of 
its gross earnings and accepting the 
same as a basis of the assessment, 
instead of making the assessment 
himself as best he could, the fact 
does not warrant a recovery of the 
taxes paid in accordance therewith. 
Chesapeake & Potomac Telephone Co. 
v. District of Columbia, 39 App.D.C. 
565. (2) Where a trust company pays 
in behalf of its stockholders under L. 
(1919) c 306 § 1, the proper amount of 
tax, it cannot recover a part of the 
sum paid on the ground that the as- 
sessor without notice changed the 
statement it had returned to him. 
Ranchmen’s Trust Co. v. Duncan, 219 
P. 523, 114 Kan. 308. (3) Recovery 
may be had where taxes were paid on 
an assessment roll which was incom- 
plete’ because not containing the 
changes ordered by the board of 


equalization. Henry vy. Chester, 15 
Vt. 460. : 
89. See cases supra note 88. 


Voluntary or involuntary payment 
generally see infra §§ 1263-1270. 

90. Fuller v. Payne, 81 S.E. 176, 96 
S.C. 471. 

91. Colo.—Boyer Bros. v. Board of 
Com’rs of Routt County, 288 P. 408, 
87 Colo. 275. 

Idaho.—Erwin v. 
274, 4 Idaho 170. 

Iowa.—Slimmer v. Chickasaw Coun- 
ty, 118 N.W. 779, 140 Iowa 448, 17 Ann. 
Cas. 1028; Leonard vy. Madison Coun- 
ty, 20 N.W. 742, 64 Iowa 418. 

Kan.—Fischer  v. Pottawatomie 
County, 252 P. 901, 122 Kan. 662, 665 
[eit Cyc]. 

Mich.—Fletcher Paper Co. v. City 
of Alpena, 137 N.W. 640, 172 Mich. 
35; Wood v. Norwood Tp., 17 N.W. 
229, 52 Mich. 32. 

N.H.—City of Keene v. Cheshire 
County, 106 A, 486, 79 N.H. 198. 

N.Y.—In re Village of Delhi, Dela- 
ware County, 94 N.E. 874, 201 N.Y. 
408; Second Nat. Bank. v. New York, 
145 N.Y.S. 800, 160 App.Div. 491 [aff 
107 N.E. 1039, 218 N.Y. 457, and reh 
granted 108 N.E. 1108, 214 N.Y. 658]. 

R.I.—Providence Second Universal- 
ist Soc. v. Providence, 6 R.I. 235. 

[a] Rule applied.—(1) One who, 
through his agent, voluntarily hand- 
ed in to the assessor a list of proper- 
ty which he represented was liable to 
assessment, and who thereafter vol- 
untarily paid the taxes expended by 
the county, was estopped from recov- 
ering the taxes, although the prop- 
erty was not subject to taxation in 
the county; and he could not recover 
them under Code § 1417, requiring the 
board of supervisors to direct the 
treasurer to refund any tax errone- 
ously or illegally exacted or paid. 
Slimmer v. Chickasaw County, 118 N. 
W. 779, 140 Iowa 448. (2) A national 
bank which paid taxes on its ‘shares 
between 1901 and 1907 cannot, after 
the expiration of the time limited by 
L. (1909) ¢ 74, for applications to the 
board of taxes and assessments to 
reduce such taxes and alter assess- 
ments, maintain an action to recover 
back such taxes, it having ratified the 
taxes by its acquiescence. Second 
Nat. Bank of City of New York vy. City 


Hubbard, 37 P. 


Zi 
4 


have been given assessors, 


“0 el 
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stances of the particular case.°? 


[§ 1261] 2. Existence and Availability of Other 
Remedies. An action for the recovery of taxes paid 
cannot be maintained where plaintiff has another 
and more appropriate remedy provided in the ordi- 


nary course of the tax proceedings 


by a statutory proceeding to arrest collection of the 
tax,°* or by an application to the board of equaliza- 
tion or other body for an abatement or reduction 
of taxes assessed illegally or excessively,®® or by an 


appeal or certiorari to review the 


. of New York, 145 N.Y.S. 800, 160 App. 


Div. 491 [aff 107 N.B, 1039, 213 N.Y. 


457, and reh granted 108 N.E. 1108,, 


214 N.Y. 658]. 

[b] Pailure of guardian as mem- 
ber. of board of review to object to 
assessment as illegal cannot preju- 
dice infant wards. Barstow v. Big 
Rapids, 22 N.W. 1038, 56 Mich. 35. 

[ec] Statute denying remedy for 
overassessment to taxpayer neglect- 
ing or refusing to bring in account to 
assessors must be strictly construed. 
Bishop v. Tax Assessors of City of 
Newport, 133 A. 342, 47 R.I. 351. 

Voluntary payment see infra §§ 
1263-1270. 

92. See cases infra this note. f 

fa] No waiver of right.—Failure 
to resist the collection of an invalid 
or illegal tax does not censtitute a 
waiver of the right of action to recoy- 
er it back. 
12 N.W. 290, 58 Iowa 287. 

[b] No Estoppel.—(1) Notwith- 
standing the failure of the taxpayer 
to list his taxable property, he may 
recover taxes wrongfully charged 
against him under color of Gen. St. 
(1901) § 7599, authorizing the county 
clerk or board of county commission- 
ers, on notice to a taxpayer who has 
failed to list all his taxable property, 
or who has undervalued it, to cor- 
rect the returns of the assessor and 
charge the person with the proper 
amount of taxes, which he has paid 
under the compulsion of a tax war- 
rant. One who, to avoid the seizure 
and sale of his property under a void 
tax warrant, pays the amount of the 
charge may recover it in a proper ac- 
tion, notwithstanding his fault in 
failing to make a statement of his 
taxable property in the previous year, 
and notwithstanding he has never 
discharged his moral obligation to 
contribute in proportion to his means 
to the public expenses of that year. 
Douglas County v. Lane, 90 P. 1092, 
76 Kan. 12. (2). Listing property 
does not estop plaintiff to assert il- 
legality of the exaction and recover 
the payment. Commercial Nat. Bank 
of Council Bluffs v. Board of Sup’rs of 
Pottawattamie County, 150 N.W. 704, 
168 Iowa 501, Ann.Cas.1916C 229. (3) 
Where a person has no property in a 
municipality liable to assessment, his 
failure to appear before a board of 
review does not estop him from con- 
testing the validity of an assessment 
in an action to recover taxes paid un- 
der protest. Rice v. Muskegon, 114 
N.W. 661, 150 Mich. 679. (4) Taxpay- 
er, incapacitated by dangerous illness, 
when account of ratable estate should 
is not 
barred from relief against excessive 
assessment by “neglect” or “refusal” 
to bring in such account within Gen. 
Laws 1923, §§ 827, 828, taking away 
the remedy in such case. Bishop vy. 
Tax Assessors of City of Newport, 
133 A. 342, 47 R.I. 351. (5) Taxpayer 
is not estopped by filling up, verifying 
and returning blank required by _as- 
sessor under statute. Centennial Eur- 
eka Min. Co. v. Juab County, 62 P, 
1024, 22 Utah 395. (6) Bank was not 
estopped from questioning validity of 
tax paid under protest. Spokane & 
Bastern Trust Co. v. Spokane County, 
280 P. 354, 158 Wash. 702; Spokane, 
etc., Trust Co. v. Spokane County, 280 
P. 8, 153 Wash. 332. 


Dickey v. Polk County, } 
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plained of,°* or by mandamus to obtain the correc- 


ed.°’ In some 


themselves,®* as 


assessment com- | bring an action 

[c] The action of the cashier of a 
national bank in giving in to the of- 
ficers of the city for taxation against 
the bank a number of the shares of its 
stock, taxable under the laws of the 
state to the stockholders, does not 
estop a receiver subsequently appoint- 
ed for the bank, but before the tax 
is paid, from setting up the mistake. 
Wilmington vy. Ricaud, 90 F. 214, 32 
C.C.A. 580. 

[dad] Estoppel by judgment see 
First Presb. Church y. New Orleans, 
30 La.Ann. 259, 31 Am.R. 224. 

93. U.S.—Apartments Bldg. Co. v. 
cane 26 F.(2d) 469 [aff 32 F.(2d) 


Cal.—Henne v. Los: Angeles County, 
61 P. 1081, 129 Cal. 297; Outer Harbor 
Dock & Wharf Co. v. City of Los An- 
geles, 193 P. 137, 49 Cal.App. 120. 

Me.—Waite v. Princeton, 66 Me. 225. 

Mass.—St. James’ Educational Inst. 
v. Salem, 26 N.E. 636, 153 Mass. 185, 
10) RAS 573. 

Mich.—Detroit River Sav. Bank vy. 
Detroit, 72 N.W. 14, 114 Mich. 81. 

Mo.—Ranney v. Bader, 67 Mo. 476. 

Ohio.—A#tna Iron, etc., Co. v. Tay- 
lor, 4 OhioS.&C.P. 180, 3 OhioN.P. 152. 

Okl.—First Nat. Bank v. Achen- 
bach, 237 P. 574, 110 Okl. 246; Atoka 
County v. Oklahoma State Bank, 161 
P. A087, 62 Oki, 57. 

Or.—Ramp vy. Marion County, 33 P. 
681, 24 Or. 461. z 

Pa.—Wharton vy. Birmingham, 37 
Pay oti. 

Vt.—Cloud v. Norwich, 57 Vt. 448. 

Wis.—Day v. Pelican, 69 N.W. 368, 
94 Wis. 503. 

Wyo.—Johnson County v. Searight 
Cattle Co., 31 P. 268, 3 Wyo. 777. 

Application for relief in tax pro- 
ceedings as condition precedent to ac- 
tion see infra § 1275. 

94. Ranney v. Bader, 67 Mo. 476; 
Rubey v. Shain, 54 Mo. 207. 

95. Cal—Henne vy. Los Angeles 
County, 61 P. 1081, 129 Cal. 297; Ham- 
mond Lumber Co. v. Los Angeles 
County, 285 P. 896, 104 Cal.App. 235; 
Southern California Hardwood & Mfg. 
Co. v. Los Angeles County, 194 P. 62, 
49 Cal.App. 712; California Domestic 
Water Co. v. Los Angeles County, 101 
P. 547, 10 Cal.App. 185. 

Me.—Waite v. Princeton, 66 Me. 
225; Hemingway v. Machias, 33 Me. 
445 


Mass.—Sullivan v. Town of Ash- 
field, 116 N.E. 565; Bates v. Sharon, 
56 N.E. 586, 175 Mass. 293; St. James’ 
Educational Inst. v. Salem, 26 N.E. 
636, 153 Mass. 185, 10 L.R.A. 573; 
Schwarz v. Boston, 24 N.E. 41, 151 
Mass. 226; 
N.E. 892, 150 Mass. 237; Richardson 
v. Boston, 20 N.E. 166, 148 Mass. 508; 
Hicks v. Westport, 130 Mass. 478; 
Oliver v. Lynn, 130 Mass. 143; Sal- 
mond vy. Hanover, 13 Allen 119; 
Bourne v. Boston, 2 Gray 494; Lin- 
ecoln v. Worcester, 8 Cush. 55; Howe 
vy. Boston, 7 Cush. 273; Bates v. Bos- 
ton, 5 Cush. 93; Boston Water Power 
Co. v. Boston, 9 Mete. 199; Osborn vy. 
Danvers, 6 Pick. 98. 

Mich.—Detroit River Sav. Bank v. 
Detroit, 72 N.W. 14, 114 Mich. &1. 

Ohio.—®tna Iron, etc., Co. v. Tay- 
lor, 4 OhioS.&C.P. 180, 3 OhioN.F. 152. 

Or.—Ramp v. Marion County, 33 P. 
681, 24 Or. 461. 

Pa.—Wharton vy. 
Pa. 371. 


Birmingham, 37 


Norcross v. Milford, 22: 


tion of errors or irregularities in the assessment,7 
or to compel the refunding of taxes illegally exact- 


cases also an action for damages 


against the assessors is a more appropriate remedy 
than one for the recovery of the taxes paid.®® 
the other hand it has been held that, where an as- 
sessment is wholly void for want of jurisdiction, the 
taxpayer need not apply to the board of equaliza- 
tion or other body to have it set aside, but he may 


On 


to recover the amount paid;! and 


Wis.—Day v. Pelican, 69 N.W. 368, 
94 Wis. 503. 

Wyo.-—Johnson County v. Searight 
Cattle Co., 31 P. 268, 3 Wyo. 777. 

Pr.Edw.Isl.—Charlottetown v. Tan- 
ton, [1930] 4 Dom.L.R. 61. 

Action to abate or reduce tax see 
Supra §§ 1134-1144. 

Resort to administrative boards for 
Mae generally see supra §§ 1004— 

96. Simonson v. West Harrison, 32 
N.E. 585, 5 Ind.App. 459; Stickney v. 
Bangor, 30 Me. 404; Bradley y. La- 
conia, 20 A. 331, 66 N.H. 269; U. S. 
Trust Co. v. New York, 39 N.E. 383, 
144 N.Y. 488; Hopkins y. Leach, 109 
N.Y.S. 713, 125 App.Div. 294; People 
v. Wall St. Bank, 89 Hun (N.Y.) 528; 
Robinson v. Rowland, 26 Hun (N.Y.) 
501; Chemung Nat. Bank v. Elmira, 
6 Lans. (N.Y.) 124; Genesee Valley 
Nat. Bank v. Livingston County, 53 
Barb. (N.Y.) 223. 

[a] In Tennessee (1) a court of 
chancery has no jurisdiction of bill 
for refund of tax on land owned by a 
bank for which no allowance was 
made on assessment of capital stock, 
where the bank failed to appeal from 
the county equalization board refus- 
ing relief, and the board was not 
guilty of fraud. Mossy Creek Bank 
v.' Jefferson County, 284 S.W. 64, 153 
Tenn. 332. (2) On the other hand it 
has been held that corporations, com- 
plaining of determination by commis- 
sioner of finance and taxation as to 
amount of excise tax payable under 
Acts (1923) ¢ 21, were not required to 
review determination by certiorari in 
the circuit court, but could pay the 
tax and recover the amount paid to 
the extent of the illegal exaction, un- 
der Shannon Code § 1059 et seq. Bank 
of Commerce & Trust Co. v. Senter, 
260 S.W. 144, 149 Tenn. 569. 

Appeal from assessment see supra 
§§ 1089-1099. - 

Certiorari to review assessment see 
supra §§ 1100-1119. 

97. Winter v. Montgomery, 65 Ala. 
403. 

Mandamus to correct assessment 
see supra §§ 1120-1126. 

98. Eyerly v. Jasper County, 33 N. 
W. 609, 72 Iowa 149. . 

Compelling refund see supra §§ 
1254-1257. 

99. Hayford v. Belfast, 69 Me. 63; 
Ware v. Percival, 61 Me. 391, 14 Am.R. 
565; Huggins v. Hinson, 61 N.C. 126. 

Liability of assessors in actions for 
damages generally see supra §§ 747— 
152. 

1. Kan.—Salthouse v. McPherson » 
County, 224 P. 78, 115 Kan. 674; Salt- 
house v. McPherson County, 224 P. 70, 
115 Kan. 668. 

N.Y.—Union Steamboat Co. v. Buf- 
falo, 82 N.Y. 351. See also Chegaray 
v. New York, 9 N.Y.Super. 521 [rev 
on other grounds 13 N.Y. 220] (hold- 
ing that, if defendants admit the re- 
ceipt of the taxes assessed on exempt 
property, they cannot object that 
plaintiff should have sought other 
remedies). 

Philippine.—Church v. Hastings, 5 
Philippine 701. 

Tenn.—Union, etce., Bank vy. 
phis, 64 S.W. 13, 107 Tenn. 66. 

Tex.—Galveston County v. Galves- 
ton Gas Co., 10 S.W. 583, 72 Tex. 509. 

Vt.—National Metal Edge Box Co. 
v. Readsboro, 111 A. 386, 94 Vt. 405. 
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a like rule has been applied where a tax was paid 
through mistake.2 Where a building owned by one 
not the owner of the land was assessed to him as 
real estate, and he subsequently sold the building 
to plaintiffs, no personal obligation to pay the tax 
was imposed on them,® and no len for taxes at- 
tached to the building;* hence the fact that the 
former owner of the building did not pursue his 
remedy by petition for abatement did not affect the 
right of plaintiffs to recover back the tax paid by 
them under protest.® 

[§ 1262] 3. Effect of Paying Over or Distributing 
Money.® It is generally held that an action may be 
maintained against a county, town, or other municipal 
corporation for the recovery of taxes illegally exact- 
ed only while the fund so raised remains in the pos- 
session of defendant.” Hence, if a county has ecol- 
lected general taxes, part of which are for itself 
and part for the state or for townships, school or 
road districts, or the like, no recovery can be had 
after the funds have been divided up and paid over 
to the several treasurers or receiving officers,® 
where no claim is filed before distribution.® Nor 
can a recovery be had, even as to the taxes belong- 
ing to the particular municipality which is made 
defendant, after it has paid out the money so re- 
ceived to its own ecreditors.1° On the other hand it 
has been held that an action against a county to 
recover taxes illegally assessed cannot be defeated 
by the fact that the money had been disbursed to 
the state and other taxing districts before the ac- 
tion was begun,+1 or because the money had been 


[a] Rule applied.—(1) Failure to 


TAXATION 


ien on personal property gener- 


[§§ 1261-1262: 


mingled with the general funds of the collecting 
municipality, and expended by it;1? and that a city, 
against which an action is brought for repayment. 
of a tax on real estate paid by its former owner by 
mistake and in ignorance of the fact that title to 
the property had passed to the city, cannot escape 
liability on the ground that the money had been 
paid over to the state, so that the city could not get 
a credit or repayment thereof.1? Where taxes were 
paid to a township treasurer under protest, and suit 
to recover them was brought less than one month 
later, and before the expiration of the time allowed 
the treasurer to collect the taxes and account for 
the moneys received, a verdict for plaintiff which 
included the state and county taxes was held not er-_ 
roneous on the theory that they had presumptively 
been paid over by the township treasurer, even if 
such payment over would affect the right of re- 
covery.1* It has also been held that while a town- 
ship will not be liable for the amount of state and 
county taxes collected by it,1? it is lable for all 
moneys retained in its treasury, including school and 
highway taxes which the township treasurer has paid 


‘out before action for recovery is begun, on orders 


from the proper school and highway authorities.t® 
A county which has collected taxes on exempt In- 
dian lands, with notice that the owners disputed the 
liability of the lands to taxation and were contesting 
such liability in pending suits, is liable for the 
amount collected, although a portion has been paid 
over to the state and to other municipalities.17 Dis- 
tribution of the taxes collected, made after action 


eral taxes is not liable for taxes paid 


appeal from lister’s decision to the 
board of civil authority, and there- 
after to commissioner of taxes, did 
not preclude a taxpayer from bring- 
ing an action to recover taxes paid 
under protest on accounts having si- 
tus outside of state, since assessment 
thereof was illegal, and since the tax- 
payer, who is illegally assessed, is not 
confined to the statutory remedy. Na- 
tional Metal Edge Box Co. v. Town of 
Readsboro, 111 A. 386, 94 Vt. 405. (2) 
Where pulpwood on which tax was 
imposed was in transit in interstate 
commerce, and listers therefore had 
no jurisdiction to impose the tax, the 
remedy by statutory appeal did not 
apply, and action to recover the tax 
after payment under protest would 
lie. Champlain Realty Co. v. Town 
of. Brattleboro, 121 A. 580, 97 Vt. 28 
[conforming to 43 S.Ct. 146, 260 U.S. 
366, 67 L.Ed. 309, 25 A.L.R. 1195 (rev 
(Vt.) 113 A. 806)]. 

[b] Where corporation pays ille- 
gal tax under duress, it is not confined 
to a remedy by certiorari to correct 
the illegal assessment. Union Steam- 
boat Co. v. Buffalo, 82 N.Y. 351. 

2. Puget Realty Co. v. King Coun- 
ty, 97 P. 226, 50 Wash. 349; Miller v. 
Pierce County, 68 P. 358, 28 Wash. 
110. 

[a] In North Carolina, under a 
statute giving a right of action to re- 
cover a tax paid where such tax is for 
any reason invalid or excessive, and 
prohibiting issuance of injunction to 
restrain its collection, the fact that 
a board is provided for the correction 
of mistakes does not preclude the 
right of action to recover back a tax 
paid, on the ground that the property 
was listed by mistake. Wilmington 
v. Ricaud, 90 F. 214, 32 C.C.A. 580. 

3. McGee v. Salem, 21 N.E. 386, 149 
Mass. 238. 

Ownership of property and to whom 
aaee in general see supra §§ 180-— 


4. McGee v. Salem, 21 N.E. 386, 149 
Mass. 238. 


ally see supra §§ 1163, 1164. 

5. McGee v. Salem, 21 N.E. 386, 149 
Mass. 238. 

6. Persons liable and parties de- 
fendant see infra § 1279. 

7. Seaboard Air Line Ry. Co. v. Al- 
len, 89 So. 555, 82 Fla. 191; Burling- 
ton, etc., R. Co. v. Buffalo County, 14 
N.W. 539, 14 Neb. 51; Meacham y. 
Newport, 40 A. 729, 70 Vt. 264. 

Before distribution.—Where the 
whole amount of tax illegally collect- 
ed and -paid under protest, including 
shares of state and county, was still 
in town’s possession when suit was 
brought to recover it, the town was 
liable for the whole sum. Champlain 
Realty Co. v. Town of Brattleboro, 
121 A. 580, 97 Vt. 28> 32 [conforming 
to-43 S.Ct. 146, 260 U.S. 366, 67 L.E& 
309 (which rev 113 A. 806)] [cit Cyc]. 

8. Fla.—Seaboard Air Line R. Co. 
v. Allen, 89 So. 555, 82 Fla. 191. 

Ill—Herman H. Hettler Lumber 
Co. v. Cook County, 168 N.E. 627, 336 
Ill. 645. 

_Ind.—Cleveland, etc., R. Co. v. Ma- 
re County, 49 N.E. 51, 19 Ind.App. 


Iowa.—Stone v. Woodbury County, 
1 N.W. 745, 51 Iowa 522; Des Moines, 
ete., R. Co. v. Lowry, 1 N.W. 782, 51 
Iowa 486; Butler v. Fayette County, 
46 Iowa 326. Contra Lauman vy. Des 
Moines County, 29 Iowa 310. 

Kan.—Fischer v. Board of Com’rs 
of Pottawatomie County, 252 P. 901, 
122 Kan. 662, 665 [cit Cyc]; Wilson 
v. Allen County, 162 P. 1158, 99 Kan. 
586, 710; Saline County v. Geis, 22 
Kan. 381; Pawnee County v. Atchison, 
ete.p RR. Co 712i Kante7 43: 

La.—Riddell vy. New Orieans, 8 La. 
A. (Orleans) 3. 

Neb.—Price v. Lancaster County, 24 
N.W. 705, 18 Neb. 199. 

Vt.—Meacham v. Newport, 40 A. 
729, 70 Vt. 264; Slack v. Norwich, 32 
Vt. 818; Vermont Cent. R. Co. v. Bur- 
lington, 28 Vt. 193; Spear v. Brain- 
tree, 24 Vt. 414. 

[a] Thus a county collecting gen- 


over to public corporations or au- 

thorities levying them. Herman H. 

Hettler Lumber Co. v. Cook County, ~ 
168 N.E. 627, 336 Ill. 645. 

Action against county or municipal 
collecting or- receiving officers after 
payment over to county or municipal- 
ity see infra § 1279. 

9. Board of Com’rs of Boone Coun- 
ee Adler, 133 N.E. 602, 77 Ind.App. 

Distribution after claim filed or ac- 
ai weber see infra text and notes 

10. Hawkins v. Nicholas County, 
89 S.W. 484, 28 Ky.L. 479. 

11. Pearl River County v. Lacey 
Lumber Co., 86 So. 755, 124 Miss. 85; 
Byram v. Thurston County, 251 P. 
103, 252 P. 948, 141 Wash. 28; Mont- 
comers v. Cowlitz, 44 P. 259, 14 Wash. 


12. Bridgeport Hydraulic Co. v. 
City of Bridgeport, 130 A, 164, 103 
Conn, 249; Commonwealth Bank v. 
New York, 43 N.Y. 184. To same ef- 
fect Tallant v. Burlington, 39 Iowa 
543; Louden v. Hast Saginaw, 2 N. 
W. 182, 41 Mich. 18. 

13. Lesster v. New York, 53 N.Y. 
S. 934, 33 App.Div. 350 [aff 55 N.E. 
L0975.5161. NuYer 628); 

[a] For reason that, if the city, as 
owner of the property, was not enti- 
tled to make the payment to the state, 
it should not, with knowledge of the 
facts, have done so. Lesster v. New 
York, 53 N.Y.S. 934, 33 App.Div. 350 
[aff 55 N.B. 1097, 161 N.Y. 628]. 

14. Bank of Tustin of J. M. Perry 
& Co. v. Burdell Tp., 150 N.W. 367, 
184 Mich. 131. 

15. Byles v. Golden, 18 N.W. 383, 
52 Mich. 612. 

16. Byles v. Golden, supra. 

17. Ward v. Board of County 
Com’rs of Love County, Okl., 40 S.Ct. 
419, 2538 U.S. 17, 64 L.Ed. 751 [rev 
173 P. 1050, 68 Okl. 287, and cert gr 
39 S.Ct. 12, 248 U.S. 556, 63 L.Ed. 419]. 

[a] For reason that the county 
had no right to collect the money. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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for their recovery is begun,!® or after notice of 
claim for refund has been made, or an appeal from 
the assessment taken,1® will not preclude recovery. 
Existence of trust fund. The fact that no trust 
fund is provided for taxes paid under protest will 


not prevent recovery.?° 


Ward v. Board of County Com’rs of 
Love County, Okl., 40 S.Ct. 419, 253 
U.S. 17, 64 L.Ed. 751 [rev 173 P. 1050, 
‘68 Okl. 287, and cert gr 39 S.Ct. 12, 248 
U.S. 556, 63 L.Ed. 419]. 

_.18 Du Bois y. Lake County, 37 
N.E. 1056, 10 Ind.App. 347. 

[a] Iustration.—It is no defense 

to an action against a county for 
state, county, and town taxes errone- 
‘ously collected by the county treas- 
urer that, after the commencement 
of the action, the part of the tax col- 
lected for the state and the town has 
been paid to them out of the county 
treasury, since the pendency of the 
raction is sufficient notice of the. tax- 
‘payer’s right to the money. Du Bois 
v. Lake County, 37 N.E. 1056, 10 Ind. 
App. 347. 
_ 19. Seaboard Air Line R. Co. v. Al- 
len, 89 So. 555, 82 Fla. 191; American 
Mills Co. v. Fifer, 146 N.E. 870, 84 
Ind.App. 41; Hodgins v. Board of 
‘Com’rs of Shawnee County, 255 P. 
46, 123 Kan. 246; Ocean Grove Camp 
Meeting Assoc. v. Bradley Beach, 103 
A. 812, N.J.Law 364 [aff 106 A. 
892, 93 N.J.Law 249]. 

[a] Rule applied.—Where taxes 
were paid pending appeal by the tax- 
‘payer, which resulted in reduction of 
the assessment, the fact that the bor- 
ough collector with knowledge of the 
‘appeal turned over part of the money 


to the county collector did not pre-, 


vent recovery of the excess from the 
borough. Ocean Grove Camp Meet- 
ing <Ass’n v. Borough of _ Bradley 
Beach, 103 A. 812, 91 N.J.Law 364 
{aff 106 A. 892, 93 N.J.Law 249]. 

20. Freiria v. Treasurer of Porto 
Rico, 32 Porto Rico 604. 

21. U.S.—Little v. Bowers, 10 S. 
Ct. 620, 134 U.S. 547, 33 L.Ed. 1016; 
Union Pac. R. Co. v. Dodge County, 
98 U.S. 541, 25 L.Ed. 196; Elliott v. 
Swartwout, 10 Pet. 137, 9 L.Ed. 373; 
Carr v. City of Memphis, 22 F.(2d) 
678; Kentucky Bank v. Stone, 88 F. 
383 [aff 19 S.Ct. 881, 174 U.S. 799, 43 
L.Ed. 1187]; San Francisco, ete., R. 
Co. v. Dinwiddie, 13 F. 789, 8 Sawy. 
812; Corkle v. Maxwell, 7 F.Cas.No. 
3,231, 3 Blatchf. 413. 
Ala.—Cahaba v. Burnett, 34 Ala. 

00. 

Ariz.—Arizona Eastern R. Co. v. 
Graham County, 179 P. 959, 20 Ariz. 
257: Gibson Abstract Co. v. Cohise 
County, 100 P. 453, 12 Ariz. 158. 

Ark.—Paschal v. Munsey, 268 S.W. 
849, 168 Ark. 58. 

Cal.—Connelly v. City and County 
of San Francisco, 127 P. 834, 164 Cal. 
101; Warren v. San Francisco, 88 P. 
712, 150 Cal. 167; Palomares Land 
Co. v. Los Angeles County 80 P. 931, 
146 Cal. 530; Rooney v. Snow, 63 P. 
155, 131 Cal. 51; San—Diego Land, 
etc., Co. v. La Presa School Dist., b4 
P, 528, 122 Cal. 98; Phelan v. San 
Francisco, 52 P. 38, 120 Cal. 1; Cooper 
v. Chamberlin, 21 P. 14, 78 Cal. 450; 
Maxwell v. San Luis Obispo County, 
12 P. 484, 71 Cal. 466; Grimley v. 
Santa Clara County, 9 P. 840, 68 Cal. 
575; Younger v. Santa Cruz County, 
9 P. 103, 68 Cal. 241; De Fremery v. 
Austin, 53 Cal. 380; Merrill v. Aus- 
tin, 53 Cal. 379:, Wills v. Austin, 53 
Cal. 152; Santa Rosa Bank v. Chal- 
fant, 52 Cal. 170; Brumagim v. Til- 
linghast, 18 Cal. 265. 

Colo.—El Paso County v. Colorado 
Springs Co., 62 P. 336, 15 Colo.App. 
274 


Conn.—H. EB. Verran Co. v. Town of 
Stamford, 142 A. 578, 108 Conn. 47; 
Underwood Typewriter Co. v. Cham- 
berlain, 102 A. 600, 92 Conn. 199. 

Dak.—Rushton v. Burke, 43 N.W. 
815, 6 Dak, 478. 

‘D.C.—Hickman v. I. S. Dawes & Son 


a“ 
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voluntarily and 


Co., 56 App.D:C, 213; 12° F.(2d) 154; 
Georgetown College v. District of 
Columbia, MacArthur & M. 43. 

Fla.—Johnson vy. Atkins, 32 So. 879, 
44 Wla. 185. 

Ga.—Mitchell County v. Phillips, 
111 S.B. 374, 152 Ga. 787; Williams 
v. Stewart, 42 S.E. 256, 115 Ga. 864; 
Tatum v. Trenton, 11 S.E. 705, 85 Ga. 
468; McGehee v. Columbus, 69 Ga. 
581; Americus First Nat. Bank v. 
Americus, 68 Ga. 119; Thomson v. 
Norris, 62 Ga. 538; Jackson v. At- 
lanta, 61 Ga. 228. 

Ill.—Richardson Lubricating Co. v. 
Kinney, 168 N.E. 886, 337 Ill. 122; 
School of Domestic Arts and Science 
v. Harding, 168 N.E. 15, 331 Ill. 330; 
People vy. Leonard, 103 N.E. 566, 261 
Ill. 38; -People v. Chiicago & A. R. Co., 
93 N.E. 424, 247 Ill. 373; People v. 
Chicago, B. & Q. R. Co., 98 N.E. 422, 
247 Ill. 340; Walser v. Board of Ed- 
ucation, 43 N.E. 346, 160 Ill. 272, 31 
L.R.A. 329; Chicago, ete, R. Co. v. 
People, 27 N.E..200, 136 Ill. 660; Gaar 
v. Hurd, 92 Ill. 315; Swanston v. 
Ijams, 63 Ill. 165; People v. Miner, 46 
Ill. 374; Elston v. Chicago, 40 Ill. 514, 
89 Am.D. 361; Chicago v. Klinkert, 94 
TIll.App. 524; Lange v. Soffell, 33 Ill. 
App. 624; Chicago v. Fidelity Sav. 
Bank, 11 Ill.App. 165; Lyons v. Cook, 


9 Ill.App. 543. 

Ind.—Spring Valley Coal Co. v. 
State, 154 N.E. 380, 198 Ind. 620; 
Jackson Hill Coal & Coke Co. v. Board 
of Com’rs of Sullivan County, 104 
N.E. 497, 181 Ind. 335; Indianapolis v. 
Vajen, 12 N.E. 311, 111 Ind. 240; Dur- 
ham v. Montgomery County, 95 Ind. 
182; Howard County v. Armstrong, 
91 Ind. 528; St. Joseph County v. 
Ruckman, 57 Ind. 96; Brazil v. Kress, 
55 Ind. 14; Mills v: Hendricks Coun- 
ty, 50 Ind. 436; Ligonier v. Acker- 
man, 46 Ind. 552, 15 Am.R. 323; Lima 
Tp. v. Jenks, 20 Ind. 301; Martin v. 
Stanfield, 17 Ind. 336; Jenks v. Lima 
Tp., 17 Ind. 326; Nyce v. Schmoll, 82 
N.E. 539, 40 Ind.App. 555; Baltimore, 
ete., R.: Co. v. Oregon Tp., (App.) 
81 N.E. 105 [Superseded 84 N.E. 529, 
170 Ind. 300]; Simonson v. West Har- 
rison, 32 N.E. 585, 5 Ind.App. 459; 
Donch y. Lake County, 30 N.H. 204, 
4 Ind.App. 374. 

Iowa.—Farmers’ Ins. Co. v. Linn 
County, 208 N.W. 929, 202 Iowa 444; 
Slimmer vy. Chickasaw County, 118 
N.W. 779, 140 Iowa 448; Stevens v. 
Carroll, 104 N.W. 433, 130 Iowa 463; 
Kehe v. Blackhawk County, 101 N.W. 
281, 125 Iowa 549; Odendahl v. Rich, 
83 N.W. 886, 112 Iowa 182; Hawkeye 
Loan, ete, Co.-v. Marion, 81 N.W. 
718, 110 Iowa 468; Iowa R. Land Co. 
v. Davis, 71 N.W. 229, 102 Iowa 128; 
Lindsey v. Boone County, 60 N.W. 173, 
99 Iowa 86; Garrigan v. Knight, 47 
Iowa 525; Espy v. Ft. Madison, 14 
Iowa 226. . 

Kan.—Fischer v. Pottawatomie 
County, 252 P. 901, 122 Kan. 662; 
Wilson v- Allen County, 162 P. 1158, 
99 Kan. 586, 710; Dickinson County v. 
National Land Co., 23 Kan. 196; Phil- 
lips v. Jefferson County, 5 Kan, 412. 

Ky.—Coleman v. Inland Gas Corpo- 
ration, 21 S.W.(2d) 1030, 2381 Ky. 
637; Greene v. Federal Coal Co., 212 
S.W. 580, 184 Ky. 664; Louisville Gas, 
ete., Co. v. Bosworth, 185 S.W. 125, 
169 Ky. 824; Commonwealth v. South- 
ern Pac. Co., 183 S.W. 925, 169 Ky. 
296; Louisville v. Becker, 129 S.W. 
311, 139 Ky. 17, 28 L.R.A.N.S. 1045; 
Louisville City Nat. Bank yv. Coulter, 
66 S.W. 427, 112 Ky. 577, 23 Ky.L. 
1883; German Security Bank v. Coul- 
ter, 66 S.W. 425, 112 Ky. 577, 28 Ky.L. 
1888; Louisville, etc., R. Co. v. Hop- 
kins County, 9 S.W. 497, 87 Ky. 605, 10 
Ky.L. 806. ; 
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[§ 1263] 4. Voluntary Payment—a. In General. 
It is a well settled general rule that, if a wrong- 
ful or illegal tax is paid by the person assessed 


without compulsion, it cannot be 


recovered back in an action at law,?! or by way of 


La.—Lisso & Bro. v. Police Jury of 
Parish of Natchitoches, 53 So. 566, 127 
La. 283, 31 L.R.A.N.S, 1141; New Or- 
leans Canal, etc., Co. v. New Orleans, 
30 La.Ann. 1371; Riddell v. New Or- 
leans, 8 La.A. (Orleans) 3. 

Me.—Rogers v. Greenbush, 58 Me. 
390, 4 Am.R. 292; Smith v. Readfield, 
27. Me. 145. 

Md.—Monticello Distilling Co. v. 
Baltimore, 45 A. 210, 90 Md. 416; Bal- 
timore v. Hussey, 9 A. 19, 67 Md. 112. 

Mass.—Adams v. New Bedford, 29 
N.E. 532, 155 Mass. 317; National 
Bank of Commerce v. New Bedford, 
29 N.E. 532, 155 Mass. 313; Emery v. 
Lowell, 127 Mass. 138; Barrett v. 
Cambridge, 10 Allen 48; Lee v. Tem- 
pleton, 13 Gray 476; Wright v. Bos- ~ 
ton, 9 Cush. 241; Nelson v. Milford, 7 


Pick, - 1/8; 
Mich.—Kerschensteiner v, North- 


ber Co. v. Vienna Tp., 79 N.W. 575, 
120 Mich. 382; Thompson v. Detroit, 

72 N.W. 320, 114 Mich. 502; Manistee 
Lumber Co. v. Springfield Tp., 52 N. 
W. 468, 92 Mich. 277; Detroit v. Mar- 
tin, 34 Mich. 170, 22 Am.R. 512. 

Minn.—Braddock Iron Mining Co. v. 
Erskine, 192 N.W. 198, 155 Minn. 70; 
Wheeler v. Hennepin County, 91 N.W. 
890, 87 Minn. 243; Gould v. Hennepin 
County, 79 N.W. 303, 530, 76 Minn. 
379; Falvey v. Hennepin County, 79 
N.W. 302, 76 Minn. 257; Smith v. 
Schroeder, 15 Minn. 35. 

, Miss.—Union Land & Timber Co. v. 
Pearl River County, 106 So. 277, 141 
Miss. 131; Jackson v. Newman, 59 
Miss: 385, 42 Am.R. 367. 

Mo.—State v. Chicago, ete., R. Co., 
65 S.W. 989, 165 Mo, 597; Robins v. 
Latham, 36 S.W. 33, 134 Mo. 466; 
Couch v. Kansas City, 30 S.W. 117, 
127 Mo. 436; Maguire v. State Sav. 
Assoc., 62 Mo. 344; State v. Powell, 44 
Mo. 436; Christy v. St. Louis, 20 Mo. 
143, 61 Am.D. 598; Walker v. St. 
Louis, 15 Mo. 563; Kansas City v. 
oles: 106 S.W. 559, 127 Mo.App: 


Mont.—First Nat. Bank v. Beaver- 
head County, 294 P. 956, 88 Mont. 577; 
First Nat. Bank v. Sanders County, 
279 P. 247, 85 Mont. 450. 

Neb.—Dakota County v. Chicago, 
etc., R. Co., 88 N.W. 663, 63 Neb. 405; 
Martin v. Kearney County, 87 N.W. 
351, 62 Neb. 5388; Dixon County v. 
Beardshear, 56 N.W. 990, 38 Neb. 389; 
Caldwell v. Lincoln, 27 N.W. 647, 19 
Neb. 569; Welton v. Merrick County, 
20 N.W. 111, 16 Neb. 83; Foster v. 
Pierce County, 17 N.W. 261, 15 Neb. 
48; Turner v. Althaus, 6 Neb. 54. 

N.H.—Amoskeag Mfg. Co. v. Man- 
chester, 47 A. 74, 70 N.H. 336. 

N.J.—Riker v. Jersey City, 38 N.J. 
Law. 225, 20 Am.R. 386. 

N.Y.—In re Village of Delhi, Dela- 
ware County, 94 N.E. 874, 201 N.Y. 
408; Matter of Gardner, 60 N.E. 1111, 
167 N.Y. 621; McCue v. Monroe Coun- 
ty, 56 N.E. 627, 162 N.Y. 235; Atna 
Ins, Co. v. New York, 47 N.E. 593, 153 
N.Y. 831; VWanderbeck v. Rochester, 
25 N.B.° 408, 122 N.Y. 295; Bailey v. 
Buell, 50 N.Y. 662 mem [rev 59 Barb. 
158]; New York, etc., R. Co. v. Marsh, 
12 N.Y. 308; Second Nat. Bank vy. 
New York, 145 N.Y.S. 800, 160 App. 
Div. 490 Taff 107 N.BH..1039, 213 N.Y. 
457, and reh gr 108 N.E. 1108, 214 N.Y. 
658]; Feist v. New York, 77 N.Y.S. 
517, 74 App.Div. 627; Matter of Reid, 
65 N.Y.S. 3738, 52 App.Div. 243; Mc- 
Kibben v. Oneida County, 49 N.Y.S. 
553, 25 App.Div. 361; Broderick v. 
Yonkers, 48 N.Y.S. 265, 22 App.Div. 
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set-off,22 unless there is some constitutional or stat- 
utory provision expressly or impliedly giving him 
such right, although the tax is paid without ¢com- 
pulsion,?? and this rule has been applied, even though 
payment was made under protest.?* 
does not apply to a tax paid on land wholly out- 
side the taxing jurisdiction of the county levying 
the same,2* nor does it apply where the particular 
tax has been set aside by a judicial decision;?° and 
it cannot be invoked to defeat a suit by the United 


448 [aff 57 N.B. 1105, 163 N.Y. 571]; 
People v. Wemple, 23 N.Y.S. 661, 69 
Hun 367 [rev 36 N.E. 506, 141 N.Y. 
471]; People v. Brinckerhoff, 40 Hun 
381; Sexton v. Pepper, 28 ‘Aun os 
Drake v. Shurtliff, 24 Hun 422; Nash 
v. New York, 9 Hun 221; Wilcox Ve 
New York, 53 N.Y.Super. 436; Flower 
v. State, 121 N.Y.S. 96, 65 Misc. 145 
[aff 128 N.Y.S. 208, 143 "App. Div. 871]; 
Toal v. New York, 69 N.Y.S. 454, 34 
Misc. 18 [aff 73 N-Y.S. 1149, 67 App. 
Div. 619]; Ernenwein v. Oneida Coun- 
ty, 53 N.Y.S. 529, 24 Misc. 216. 
N.C.—Maxwell v. Hans Rees’ Sons, 
cenit 850, 199 N.C. 42 [rev 51 S.Ct. 
ov 
N.D.—St. Anthony, etc., Hlevator 
Co. v. Bottineau County, 83 N.W. 212, 
9 N.D. 346, 50 L.R.A. 262. 
Ohio.—Wilson v. Pelton, 40 OhioSt. 


306; Mays v. Cincinnati, 1 OhioSt. 
268; Mooney v. Richardson, 31 Ohio 
Cir.Ct. 56; State v. Lewis, 20 Ohio 


Cir.Ct. 319, 11 OhioCir.Dec. 13; Wehm- 
er v. Hamilton County Treasurer, 11 
OhioDee. (Reprint) 190, 25 Cine.L.Bul. 

. 165; Adams Express Co. vy. Cincinnati 
Gas Light Co., 10 OhioDec. (Reprint) 
389, 21 Cine.L.Bul. 18. 

Okl.—Love County v. Ward, 173 P. 
1050, 68 Okl. 287 [cert gr 39 S.Ct. 12, 
248 U.S. 556, 63 L.Ed. 419]; Johnson 
Moe rad County, 150 P. 497, 50 Okl. 


Or.—Creason v. Douglas County, 
167 P. 796, 86 Or. 159; Tillamook City 
v. County Court of Tillamook, 107 P. 
482, 56 Or. 112; City of Eugene v. 
Lane County, 93 P. 255, 50 Or. 468; 
Johnson y. Crook County, 100 P. 294, 
538 Or. 329, 138 Am.S.R. 834; Eugene 
v. Lane County, 93 P. 255, 50 Or. 468. 

Pa.—Philadelphia & Reading Coal 
& Iron Co. v. School Dist. of Borough 
of Tamaqua, 156 A. 75, 304 Pa. 489, 
76 A.L.R. 1007; Shenango Furnace Co. 
v. Fairfield Tp., 78 A. 937, 229 Pa. 357; 
McCrickart v. Pittsburgh, 88 Pa. 133; 
Taylor v. Philadelphia Bd. of Health, 
elear 3y @T26 “Am: D.'-' 124 95) Christ 
Church Hospital v. Philadelphia 
County, 24 Pa. 229 [error dism 20 
How. 26 (U.S.) 15 L.Ed. 802]; Mey- 
lert v. Sullivan County, 19 Pa. 181; 
McClure v. Greene County, 11 Pa.Dist. 
&Co. 256; Washington County v. 
Pittsburgh Plate Glass Co., 18 Pa. 
Dist. 811; Sassman v. Bedminster Tp., 
37 Pa.Co. 191; Chew v. Philadelphia, 
31 Pa.Co. 433; Patterson v. Philadel- 
phia, 5 Pa.Co. 626; Luzerne County 
v. Com., 15 Montg.Co. 153. 

Philippine. —Fernandez v. Shearer, 
19 Philippine 75. 

Porto Rico.—West India Oil Co. v. 

. Porto Rico, 26 Porto Rico 457; Rus- 
sell & Co. v. Porto Rico, 26 Por¢o Rico 
456; Central Aguire Co. v. Porto Rico, 
26 Porto Rico 456; Crehore v. Porto 
Rico, 26 Porto Rico 455; Ensenada v. 
Perto Rico, 26 Porto Rico 455; For- 
tuna v. Porto Rico, 26 Porto Rico 454; 
South Sugar Co. v. Porto Rico, 26 
Porto Rico 446; Guerra v. Treasurer, 
8 Porto Rico 280 

R.I.—Matteson v. Warwick, etce., 
Water Co., 68 A. 577, 28 R.I. 570; Dun- 
nell Mfg. Co. v. Newell, 2 A. 766, 15 
R.L. 2338. 

$.C.—Columbia v. Peurifoy, 146 S. 
BE. 93, 148 S.C. 349, 353 [cit Cyc]; 
Robinson v. Charleston, ot . CLF3 hy. 

Tenn.—Cincinnati, etc., Re =Co.* Svs 
Hamilton County, 113 S.w. 361, 120 
Tenn. 1; Nashville, ete, R. Co. Vv. 


TAXATION 


But the rule 
not only where 


cessity therefor, 
mediate seizure 


Marion County, 108 S.W. 1058, 120 
Tenn. 347; Union, etc., Bank v. Mem- 
phis, 64 S.W. 13, 107 Tenn. 66; Dickins 
v. Jones, 6 Yerg. 483, 27 Am.D. 488; 
Clarksville v- Montgomery County, 
(Ch.) 62 S.W. 33. 

Tex.—Houston v. Feeser, 13 S.W. 
266, 76 Tex. 365; Taylor v. Hall, 9 S. 
W. 148, 71 Tex. 206; Galveston City 
ChE V. Galveston, 56 Tex. 486; Gaar 
v. Shannon, 115 S.W. 361, 52 Tex, 634 
[aff 32 S.Ct. 236, 223 U.S. 468, 56 L. 
Ed. 510]; Ostrum v. Santonio, al S.W. 
304, 30 Tex.Civ. App. 462; Moller v. 
Galveston, 57 S.W. 1116, 23 Tex.Civ. 
App. 693; Davie v. Galveston, 16 Tex. 
Civ.App. 13. 

Utah.—Raleigh v. Salt Lake City, 
53 P. 974, 17 Utah.130. 

Vt.—Meacham v. Newport, 89 A. 
631, 70 Vt. 67; Burnham vy. Strafford, 
53 Vt. 610; Babcock v. Granville, 44 
Vt. 525; Henry v. Chester, 15 Vt. 469. 

Va.—Commonwealth v. Safe De- 
posit, ete.; Co., 155 S.E, 897, 155 Va. 
458; Putnam v. Ford, 155 S.E. 823, 
71 A.L.R. 1217; Barrow v. Prince Ed- 
ward County, 92 S.E. 910, 121 Va. 1; 
Commonwealth v. Ferries Co., 92 S.E. 
804, 120 Va. 827; Richmond v. Judah, 
5 Leigh (32 Va.) 305. 

Wash.—Childs v. Spokane County, 
170 P. 145, 100 Wash. 64; Pittock, etc., 
Lumber Co. v. Skamania County, 167 
P. 108, 98 Wash. 145. 

Wis.—Babcock v. Fond du Lac, 16 
N.W. 625, 58 Wis. 230. 

Wyo.—Carton v. Uinta County, 69 
P. 1013, 10 Wyo. 416; Moore v. Sweet- 
water County, 2 Wyo. 8. 

Eng.—Brisbane v. Dacres, 5 Taunt. 
144, 1 E.C.L. 43, 128 Reprint 641. 


Can.—Canadian Pac. Ry. Co. v. 
Quebec, 30 Can.S.C. 73. 
Ont.—New York, ete, R. Co. v. 


Cornwall Tp., 29 Ont.L. 522, 5 Ont. 
W.N. 304; O’Grady v. Toronto, 10 Ont. 
W.N. 249; Street v. Lambton County, 
reed & C.P. 294; Grantham y. Toronto, 
3 C.Q.B. 212; Baldwin vy. Johnson, 
2 Ween 475. 

Que.—Bogie vy. Montreal, 16 Que. 
Super. 593; McCarthy v. City of Hull, 
12 Dom.L.R. 502. 

See supra § 1239. 

22. <Ala.—Allred v. Dunn, 93 So. 
390, 207 Ala. 469. 

Ill.—Richardson Lubricating Co. v. 
Kinney, 168 N.E. 886, 337 Ill. 122. 

ind.—Spring Valley Coal Co. v. 
State, 154 N.E. 380, 198 Ind. 620; 
Jackson Hill Coal, ete., Co. v. Sul- 
livan County, 104 N.E. 497, 181 Ind. 
335; Indianapolis v. Morris, 58 N.E. 
510, 25 Ind.App. 409. 

Iowa.—Slimmer v. Chickasaw Coun- 
ty, 118 N.W. 779, 140 Iowa 448, 17 Ann. 
Cas. 1028. 

Neb.—Bankers’ Life Assoc. Vv. 
Mae County, 85 N.W..54, 61 Neb. 

eo oe v. Madison County, 
Gilg Yo 

Pa. Philadelphia & Reading Coal 
& Iron Co. v. School Dist. of Borough 
of Tamaqua, 156 A. 75, 304 Pa. 489, 76 
A.L.R. 1007. 

S.C.—Columbia v. Peurifoy, 146 S.B. 
93, 148 S.C. 349, 353 [cit Cyc]. 

S.D.—Casey v. Butte County, 217 N. 
W. 508, 52 S.D. 334 

Va. —Commonwealth v. Safe Depos- 
it & Trust Co. of Baltimore, Md., 155 
S.E.. 897,155 Va. 458: Putnam Vv. 
Ford, 155 S.B. 823,272 VACA? ony 
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States to recover taxes illegally collected from its 
Indian wards on land allotted to them.”® 

[$ 1264] b. What, Constitutes Voluntary Pay- 
ment in General.27_ A payment is voluntary, in the 
sense that no action lies to recover back the amount, 


it is made willingly and without 


objection,?* but in all cases where there is no com- 
pulsion or duress, or any immediate and urgent ne- 
2 as a means of preventing an im- 


of the taxpayer’s person or prop- 


804, 120 Va. 827. 

[a] Statutory provisions permit- 
ting recovery.—(1) Under Code 
(1907) § 2345, providing that when 
money is paid on any illegal tax as- 
sessment made under color of any 
law, except laws relating to taxes, 
to be paid the state or the general 
funds of the county, it shall be recov- 
erable, it is immaterial that payment 
of the tax was not made under com- 
pulsion. Allred v. Dunn, 93 So. 390, 
207 Ala. 469. (2) Act March 5, 1909 
(L. [1909] c 60), relating to recovery 
of taxes erroneously assessed, author- 
izes a recovery of taxes voluntarily 
paid. Jackson Hill Coal & Coke Co. v. 
Board of Com’rs of Sullivan County, 
104 N.E. 497, 181 Ind. 335. (3) Under 
Code (1897) § 1417 (Code [1927] § 
7235), providing for return of taxes 
erroneously or illegally exacted and 
paid, it is not defense that the taxes 
were paid voluntarily (Toy Nat. Bank 
of Sioux City, Iowa, v. Nelson, 38 F. 
(2d) 261; Commercial Nat. Bank of 
Council Bluffs v. Board of Sup’rs of 
Pottawattamie County, 150 N.W. 704, 
168 ‘Iowa 501, Ann.Cas.1916C 229; 
Slimmer v. Chickasaw County, 118 N. 
W. 779, 140 Iowa 448, 17 Ann.Cas. 
1028; Richards v. Wapello County, 48 
Iowa 507) (4) and without protest 
(Toy Nat. Bank of Sioux City, Iowa, 
v. Nelson, supra; Slimmer v. Chicka- 
saw County, supra). (5) Under Act 
April 19, 1889 (P. 
making voluntary payment, pending 
appeal from tax assessment, in excess 
of amount payable under later read- 
justed assessment, may recover ex- 
cess. Philadelphia & Reading Coal 
& Iron Co. v. School Dist. of Borough 
of Tamaqua, 156 A. 75, 304 Pa. 489, 76 
A.L.R. 1007. (6) Under Rev. Code 
(1919) § 6813 et seq, taxes on property 
exempt from tax, voluntarily paid by 
deceased homestead entryman, may be 
recovered by administrator. Casey v. 
Butte County, 217 N.W. 508, 52 S.D. 
. 23. See infra § 1271. 

24. Pederson v. Stanley County, 
149 N.W. 422, 34 S.D. 560. 

25. Ocean Grove Camp Meeting 
Ass’n v. Borough of Bradley Beach, 


| 103 A. 812, 91 N.J.Law 364 [aff 106 A. 


892, 93 N.J. Law 249]; Riker v. Jersey 
City, 38 N.J.Law 225, 20 Am.R. 386. 

2G6r) wie (Seis Dewey County, 14 F. 
(2d) 784 [aff 26 F.(2d) 484]; United 
States v. Chehalis County, 217 F. 281. 

27. Presumption that pve was 
voluntary see infra § 12 

28. Falvey v. erie County, 
79 N.W, 302, 76 Minn. 257; Schmittler 
v. Sunflower County, 125 So. 534, 156 
Miss. 227, 233 Usug error overr 126 So. 
534, 156 Miss 7, and quot Cyc]; 
Barney, etc., Mfg. Co. v. Montgomery 
County, 11 OhioDec. (Reprint) 790, 
29 Cine L.Bul. 366; Patterson v. 
Philadelphia, 5 Pa. Co. hes 

29. U.S.—Union Pac. 
ogee County, 98 U.S. baie co L.Ed. 


Ark.—Chicago, etce., R. Co. v. Brazil, 
266 S.W. 66, 166 Ark. 246; Brunson v. 
Bd. of Directors of Crawford County 
Levee Dist., 153 S.W. 828, 107 Ark. 24, 
44 L.R.A.N.S. 293, Ann. Cas.1915A 493. 

Cal.—Wills v. Austin, 53 Cal. 152; 
eae Rosa Bank vy. Chalfant, 52 Cal. 

D.C.—Heckman & Co. se 


Commonwealth v. Ferries CORLgZis. E.| & Son Co., 56 App.D.C. diss 12 F. Ga) 
For later cases, developments and changes in the law see Annotations, same title and section number, 
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a 


erty,*° or of releasing his person or property from 
existing detention.*! Hence a payment made in pur- 
suance of a bargain or compromise between the 
taxpayer and the state or municipality is volun- 
tary,°* .as is a payment made merely to save the 
property from being returned delinquent.?? So, or- 
dinarily, payment is voluntary where there has been 
no demand for the taxes, no steps taken to enforce 
them, and no pressure exerted to compel their pay- 
ment,** or where payment is made before resorting 
to the remedies afforded the taxpayer for resisting 
enforcement.*> But a payment by a bank of illegal 
taxes on the shares of its stock, without consent of 
the owners, is involuntary as to them.*¢ 


154. 
Il.—School of Domestic Arts and 
Science v. Harding, 163 N.E. 15, 331 


ENN 33.0} 
Ind.—Brazil v. Kress, 55 Ind. 14; 
Edinburg v. Hackney, 54 Ind. 83; 


Lima Tp. v. Jenks, 20 Ind. 301; Jenks 
v. Lima Tp., 17 Ind. 326. 

Ky.—Coleman v. Consolidated Real- 
ty Co., 40 S.W.(2d) 387, 239 Ky. 788; 
Greene v. Federal Coal Co., 212 S.W. 
580, 184 Ky. 664. 

Mich.—Lingle v. Elmwood Tp., 105 
N.W. 604, 142 Mich. 194. 


Minn.—Shane y. St. Paul, 6 N.W. 
349, 26 Minn. 548. 

Miss.—Schmittler Vv. Sunflower 
County, 125 So. 534, 156 Miss. 227, 


233 [sug error overr 126 So. 39, 156 
Miss. 227, and quot Cyc]. 

Neb.—Dixon County v. Beardshear, 
56 _N.W. 990, 38 Neb. 389. 

N.J.—Koewing v. West Orange, 99 
A. 203, 89 N.J.Law 539. 

N.Y.—In re Village of Delhi, Dela- 
ware County, 94 N.E. 874, 201 N.Y. 
408; Redmond v. New York, 26 N.E. 
toipeieo ONY. Goa, ab) N.Y¥St. 927, 26 
Abb.N.Cas. 347; Tripler v. New York, 
26 N.B-- 721, 125 N.Y. 617,26 ADD.N. 
Cas. 335; Bailey v. Buell, 50 N.Y. 158 
[rev 59 Barb. 158]; Feist v. New 
York, 77 N.Y.S. 517, 74 App.Div. 627; 
Haven v. New York, 73 N.Y.S. 678, 
67 App.Div. 90; Sexton v. Pepper, 28 
Hun. 32; Drake v. Shurtliff, 24 Hun 
422; Union Bank v. New York, 51 
Barb. 159 [rev on other grounds 51 
N.Y. 638]; Wilcox v. New York, 53 N. 
Y.Super. 441; Van Hise v. Rensselaer 
County, 48 N.Y.S. 874, 21 Misc. 572. , 

Okl.—Grady County v. Broadwell, 
180 P. 955, 75 Okl. 9; Broadwell v. 
Board of Com’rs of Carter County, 175 
P. 828, 71 Okl. 162 [cert gr 39 S.Ct. 
259, 249 U.S. 594, 63 L.Ed. 794]; Board 
of Com’rs of Love County v. Ward, 
1738 P. 1050, 68 Okl. 287 [cert gr 39 
S:Ct. 12,.248 U.S. 556, 63 L.Ed. 4191]; 
Johnson v. Grady County, 150 P. 497, 
50 Okl. 188. 

Or.—Johnson v. Crook County, 100 
RP. 294, 53 Or. 329, 133 Am.S.R. 834. 

Pa.—Shenango Furnace Co. v. Fair- 
field Tp; 78 A. 937, 229 Pa. ‘357, 

Porto Rico.—West India Oil Co. v. 
Porto Rico, 26 Porto Rico 457; Cen- 
tral Aguire Co. v. Porto Rico, 26 Porto 
Rico 456; Russell v. Porto Rico, 26 
Porto Rico 456; Crehore v. Porto 
Rico, 26 Porto Rico 455; Ensenada v. 
Porto Rico, 26 Porto Rico 455; For- 
tuna v. Porto Rico, 26 Porto Rico 454; 
South Porto Rico Sugar Co. v. Porto 
Rico, 26 Porto Rico 446; Guerra v. 
Treasurer of Porto Rico, 8 Porto Rico 
280. 

Tenn.—Atlas Powder Co. v. Goodloe, 
175 S.W. 547, 131 Tenn. 490. 

Vt.—Sowles v. Soule, 7 A. 715, 59 
Vt. 131. 

Wash.—Childs v. Spokane County, 
170 P. 145, 100 Wash. 64; Pittock & 
Leadbetter Lumber Co. v. Skamania 
County, 167 P. 108, 98 Wash. 145. 

Ont.—New York, etc., R. Co v. 
Cornwall Tp., 29 Ont.L. 522. 

[a] Payment of illegal taxes with 
knowledge of facts and without 
urgent necessity, and not made to 


‘release person or property from de- 


tention, or to prevent an immediate 


TAXATION 


eral. 


or compulsion,*° 


Seizure thereof, is voluntary, and the 
sum paid cannot be recovered back. 
Brunson y. Board of Directors of 
Crawford County Levee Dist., 153 8. 
W. 828, 107 Ark. 24, 44 L.R.A.N.S. 
293, Ann.Cas.1915A 493. 

{[b] Levy on stranger’s goods.—A 
stranger to the tax who pays money 
to prevent a seizure of his property 
to satisfy the tax cannot recover it 
back; and, where a stranger’s prop- 
erty is levied on and advertised for 
Sale, but no actual possession is tak- 
en, his payment of the tax is volun- 
tary, although under protest, there be- 
ing an adequate remedy by replevin. 
Canfield Salt, ete., Co. v. Manistee 
Tp., 59 N.W. 164, 100 Mich. 466; 
Sowles v. Soule, 7 A. 715, 59 Vt. 131. 

[ec] In Georgia the rule stated in 
the text is embodied in Civ. Code § 
3723. Williams v. Stewart, 42 S.E. 
256, 115 Ga. 864. ; 

- 30. See infra §§ 1265, 1266. 

31. See infra §§ 1265, 1266. 

32. Palomares Land Co. v. Los An- 
geles County, 80 P. 931, 146 Cal. 530; 
Lee v. Templeton, 13 Gray (Mass.) 
476; Ostrum y. San Antonio, 71 S.W. 
304, 30 Tex.Civ.App. 462, 

33. Younger v. Santa Cruz County, 
9 P. 108, 68 Cal. 241; Jackson Tp. v. 
Thoman, 37 N.H. 523, 51 OhioSt. 285. 

34. Conkling v. Springfield, 19 Ill. 
App. 167 [aff 24 N.E. 67, 132 Ill. 420]; 
Louisville v. Becker, 129 S.W. 311, 139 
Ky... 17, 28° TGSReAGN-S;, 1945) Wilson 
v. Pelton, 40 OhioSt. 306; Dunnell 
ae Co. v. Newell, 2 A. 766, 15 RI. 

35. Braddock Iron Mining Co. v. 
Erskine, 192 N.W. 193, 155 Minn. 70. 

Conditions precedent to action see 
infra § 1276. 

Other remedies available in gen- 
eral see supra § 1261. 

S6. People y. Purdy, 89 N.E. 838, 
196 N.Y. 270; Atna Ins. Co. v. New 
York, .47, NB. 593, 153, N.Y. 331; 
Guaranty Trust Co. v. New York, 95 
N.Y.S. 770, 108 App.Div. 192; Autna 
Ins. Co. v. New York, 35 N.Y.S. 857, 
14 Mise. 145 [aff 40 N.Y.S. 120, 7 App. 
reat 145, and aff 47 N.E. 5938, 153 N.Y. 
331]. 

37. Carr yv. City of Memphis, 22 
F.(2d) 678; San Francisco, ete, R. 
Co. v. Dinwiddie, 13 F. 789, 8 Sawy. 
312; Board of Education v. Toennigs, 
180° N.E. 758, 297 Ill..469; Yates v. 
Royal Ins. Co., 65 N.E. 726, 200 Ill. 
202; Lange v. Soffell, 33 Ill.App. 624; 
Coleman vy. Inland Gas Corporation, 
21 S.W.(2d) 1030, 231 Ky. 637; De- 
troit v. Martin, 34 Mich. 170, 22 Am.R. 
512. 
[a]. Plaintiff “is presumed to have 
known at the time he paid this tax 
that the statute under which the as- 
sessment was made was void, and 
that a sale of the premises therefor 
would constitute no cloud upon his 
title, and that he could not be injured 
by such sale.” Detroit v. Martin, 34 
Mich. 170, 174, 22 Am.R. 512. 


38. Matter of O’Berry, 72 N.E. 109, 


179 N.Y. 285. 

39. See cases infra this note. 

[a] Payment held voluntary.—(1) 
Where plaintiff paid taxes on personal 
property without protest at the rate 
of a previous year before the rate for 
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Payment of taxes levied under void statute. Pay- 
ment of taxes levied under a void statute is volun- 
tary, and cannot be recovered back,?? although on 
the other hand it has been held that a tax collected 
and paid under a void law cannot be deemed a vol- 
untary act on the part of the taxpayer.?8 

Other cases in which payment was held either 
voluntary or involuntary, according to the partic- 
ular circumstances under which it was made, appear 
in the footnote hereto.*® 

[§ 1265] c. Duress or Compulsion—(1) In Gen- 
Where payment of an illegal tax, or one for 
which the person is not liable, is enforced by duress 


or as otherwise stated, where the 


the current year had been ascertained, 
instead of giving bond to save its. 
property from seizure as authorized 
by statute, the payment was volun- 
tary, and plaintiff could not recover 
the difference between the taxes paid 
and the amount chargeable to it at 
the current rate as subsequently fixed. 
Gibson Abstract Co. v. Cochise Coun- 
ty, 100 P. 453, 12 Ariz. 158. (2) Oth- 
er cases holding payment voluntary. 
Paschal v. Munsey, 268 S.W. 849, 168 
Ark. 58; Farmers’ Ins. Co. v. Linn 
County, 208 N.W. 929, 202 Iowa 444; 
Greene vy. Federal Coal Co., 212 S.W. 
580, 184 Ky. 664. 

[b] Payment held involuntary.— 
(1) Payment of tax without protest 
by a taxpayer who had filed an appeal 
for abatement was not voluntary, pre- 
cluding recovery in the absence of a 
showing that he indicated by his con- 
duct at time of payment that he did 
not protest, since appeal for abate- 
ment is a clear enough expression 
of dissent. Walsh v. Capewell Horse 
Nail Co., 4 F.(2d) 991 [aff i F.(2d) 
815, 818]. (2) Where a property 
owner places a package containing 
legal tender notes amounting to his 
tax on his counter before the coliector 
but forbids him taking it, telling him 
that his warrant was not right, that 
he would make himself liable if he 
took it, and that he would hold him 
responsible, this does not constitute a 
voluntary payment, so as to bar a re- 
covery. Bellinger v. Gray, 5] N.Y. 
610 [dist Sexton vy. Pepper, 28 Hun 
(N.Y.) 32 (where a taxpayer testified 
that he left some money with his 
wife to pay a tax, that she did not 
pay all of it, that he saw the collector 
a few days later, and that he ordered 
the balance paid, this was held a 
voluntary payment)]. (3) There is 
no voluntary payment when the 
cashier of a bank places a package 
of money where the tax collector can 
take possession thereof in the execu- 
tion of his warrant, if he sees fit 
Fishkill Landing First Nat. Bank v. 
Shuster, 2 Alb.L.J. (N.Y.) 459. 

40. U.S.—Ward v. Board of Coun: 
ty Com’rs of Love County, Okl., 40 S. 
Ct. 419, 253 U.S. 17, 64 L.Ed. 751 [rev 
173 P. 1050, 68 Okl. 287, and cert gr 
99. S'Cty 12) °248 US. 556, 63 ia. mid, 
419]; Atchison, T. & S. F. Ry. Co. v. 
O’Connor, 32 S.Ct. .216, 223 U.S. 280, 
56 L.Ed. 436, Ann.Cas.1913C 1050; 
Balfour v. Portland, 28 F. 738. 

Ark.—Magnolia v. Sharman, 46 Ark. 
358. 
Cal.—Whyte v. State, 294°P. 417, 
110 Cal.App. 314; Grimes v. Merced 
County, 273 P. 839, 96 Cal.App. 76. 

Ga.—Darby v. Vidalia, 149 S.H. 223, 
168 Ga. 842. 

Ill.— School of Domestic Arts and 
Science y. Harding, 163 N.B. 15, 331 
Ill, 330; Chicago v. Klinkert, 94 Ill. 
App. 524. 

Kan.—Bank of Holyrood v. Kott- 
mann, 296 P. 357, 1382, Kan. 593; Bush 
vi« Beloit,: 18. P.s 615,5105 Kant 795 
Atchison, etc., R. Co. v. Humboldt, 123 
P. 727, 87 Kan. 1, 41 L.R.A.N.S. 175; 
Ottawa University v. Franklin Coun- 
ty; 116 PB. 892, 85 Kan. 246. 

Ky.—Coleman Wa Consolidated 
Realty Co., 40 S.W.(2d) 387, 239 Ky. 
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necessity of payment is immediate and urgent,** 
and the taxpayer has no other adequate legal means 
of relief,4? the payment is not voluntary and the 
amount may be recovered back. To render a pay- 
ment compulsory such pressure must be brought to 
bear on the taxpayer as to interfere with the free 
enjoyment of his rights of person or property, and 
the compulsion must furnish the motive for the pay- 
There is duress in this sense when the tax- 
payer has been placed under arrest, or when there 
has been a distraint or seizure of his chattels, for 
the purpose of compelling him to pay the tax.** 
tax legally due cannot be recovered back, even 
though the taxpayer was illegally arrested to en- 


ment.#3 


force payment.*® 


TOSe 

Mo.—Westlake v. St. Louis, 77 Mo. 
47, 46 Am.R. 4. 

N.Y.—Second Nat. Bank of City of 
New York v. City of New York, 107 
N.E. 1039, 213 N.Y..457; Deshong v. 
New York, 68 N.E. 880, 176 N.Y. 479; 

AOtna Ins. Co. v. New York, 47 N.E. 
' 693, 153 N.Y. 331; Bowns v. May, 24 
N.B. 947, 120 N.Y. 357;, Union Steam- 
boat Co. v. Buffalo, 82 N.Y. 351; Pey- 
ser v. New York, 70 N.Y. 497, 26 Am.R. 
624 [rev 8 Hun 413]; Commonwealth 
Bank y. New York, 43 N.Y. 184; Ad- 
ams v. Monroe County, 46 N.Y.S. 48, 
18 App.Div. 419; Fifth Ave. Coach 
as v. State, 131 N.Y.S. 62, 73 Misc. 
N.D.—Malin v. Lamoure County, 
145 N.W. 582, 27 N.D. 140, 50 L.R.A. 
N.S. 997, Ann.Cas.1916C 207. 

Or.—Johnson vy. Crook County, 100 
P. 294, 53 Or. 329, 133 Am.S.R. 834. 

Pa.—Luzerne County v. Com., 2 
Dauph.Co. 253. | 

$.C.—Fourth Nat. Bank v. 
ville, 74 S.E. 126, 91 S.C. 81. 

Tex.—State v. Life Ins. Co., 7 S.W. 
(2d) 803, 157 Tex. 241; Galveston Gas 
Co. v. Galveston County, 54 Tex. 287; 
Armstrong y. Mission Independent 
School Dist., (Civ.App.) 195 S.W. 895 
[rev on another ground, (Commn. 
App.) 222 S.W. 201]. 

Wash.—Wyckoff v. King County, 51 
P. 379, 18 Wash. 256. 

Wis.—Beck v. Milwaukee County, 
219 N.W. 205, 196 Wis. 259 [cert den 
49 S.Ct. 34, 278 U.S. 639, 73 L.Ed. 554]; 
Beck v. Milwaukee .County, 219 N.W. 
197, 196 Wis. 242.- 

Sask.—Canadian Mortg. Assoc. v. 
Regina, 10 Sask.L. 30. 

And see cases infra note 41 et seq. 

[a] Payment held compulsory.— 
Where property has been sold to sat- 
isfy a void tax, a payment by the own- 
er on service of a notice to quit by 
the purchaser is made under coercion 
and is recoverable. Rupert v. North 
Pelham, 123 N.Y.S. 944, 139 App.Div. 


304. 

[b] Denial of recovery unconsti- 
tutional. Right to recover state tax- 
es paid under compulsion is not bar- 
red under state statute for failure to 
pay tax when due, and a denial by a 
state court of recovery in such a case 
contravenes U. S. Const. Amendm. 14. 
Carpenter v. Shaw, 50 S.Ct. 121, 280 
U.S. 363, 74 L.Ed. 478 [rev 272 P. 383, 
134 Okl. 29]; Ward v. Board of Coun- 
ty Com’rs of Love County, Okl., 40 S. 
Ct. 419, 253 U.S. 17, 64 L.Ed. 751 [rev 
173 P. 1050, 68 Okl. 287, and cert gr 
39 S.Ct. 12, 248 U.S. 556, 63 L.Ed. 419]. 

41. Union Pac R. Co. v. Dodge 
County, 98 U.S. 541, 25 Likd. 196; 
Bank of Holyrood v. Kottmann, 296 
PB. 357, 132° Kan. 593; Ottawa’ Uni- 
versity v. Franklin County, 116 P. 
892, 85 Kan. 246; Wabaunsee County 
v. Walker, 8 Kan. 431; Coleman v. 
Consolidated Realty Co., 40 S.W.(2d) 
387, 239 Ky. 788; Greene v. Federal 
Coal Co., 212 S.W. 580, 184 Ky. 664. 

42. Chapman & Dewey Land Co. 
v. Board of Directors of St. Francis 
Levee Dist., 288 S.W. 910, 172 Ark. 
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[§ 1266] (2) Payment To Avoid Seizure and Sale 
of Property or Arrest of Person. It has been stated 
in general terms that a payment made to prevent 
the sale of real estate for an illegal tax is not made 
under compulsion, but is voluntary, and cannot be 
recovered,*® and this is undoubtedly true where the 
circumstances are such that a tax deed, if executed, 
would be void for defects appearing on the face 
of the record, so that it could not cloud the title.*7 
On the other hand the rule has been laid down that, 
when the officer, being armed with lawful process 
and having: authority to enforce his demand, has 
made a distinct threat to seize and sell property or 
is searching for property on which to levy, the pay- 


ment is compulsory,*® and the same rule has been 


414; Spalding v. Lebanon, 160 S.W. 
751, 156 Ky. 37; Atlas Powder Co. v. 
Goodloe, 175 S.W. 547, 131 Tenn. 490; 
Nashville, etc., R. Co. v. Marion Coun- 
ty, 108 S.W. 1058, 120 Tenn. 347. 

43. School of Domestic Arts and 
Sac v. Harding, 163 N.E. 15, 331 

. ov. 

[a] That foreclosure of trust deed 
on property was authorized if prop- 
erty was sold for nonpayment of tax- 
es did not establish involuntary pay- 
ment. School of Domestic Arts and 
Science v. Harding, 163 N.E. 15, 331 
Ill. 330. 

44. Ala.—Raisler v. Athens, 66 Ala. 


194. 

Me.—Fellows v. Fayette School 
Dist. No. 8, 39 Me. 559; Tucker v. 
Wentworth, 35 Me. 3938; Briggs v. 
Lewiston, 29 Me. “472 


Mass.—Shaw v. Becket, 7 Cush. 442; 
Dow v. First Parish in Sudbury, 5 
Metce. 73. 

Mich.—Roedel v. White Cloud, 66 
N.W. 386, 108 Mich. 506; Turnbull v. 
Alpena Tp., N.W. 114, 74 Mich. 
621; Babcock v. Beaver Creek Tp., 
32 N.W. 6538, 65 Mich. 479. 

Or.—Johnson v. Crook County, 100 
P., 294, 58 7Or. 7329; 7133 ~Am, SR. 4, 

Pa.—Shaw v. Allegheny, 7 A. 770, 
115 Pa. 46. 

R.I.—Lindsay v. Allen, 36 A. 840, 
19 Re. 724. 

Tenn.—Cincinnati, etc., R. Co. v. 
Hamilton County, 113 S.W. 361, 120 
Tenn. 1. 

Wis.—A. H. Strange Co. v. Merrill, 
115 N.W. 115, 134 Wis. 514; Hurley v. 
Texas, 20 Wis. 634. 
poe ee v. Shaw, 8 Can.L.J. 

45. Dunbar v. Boston, 112 Mass. 
75. See Meacham v. Newport, 39 A. 
631, 70 Vt. 67 (holding that an arrest 
of the person and payment of the tax 
to obtain release is not sufficient to 
warrant a recovery back of the tax, 
in the absence of evidence that the 
tax warrant was not due, or of the use 
of unlawful means to induce payment, 
or of arrest on process sued out ma- 
liciously and without probable cause, 
or of unlawful force or severity while 
under lawful arrest). 

46. Otis v. People, 63 N.E. 1053, 
196 Ill. 542; Walser v. School Dist. 
No. 1 Bd. of Education, 43 N.E. 346, 
16 OW 72531 RACE S29: 

47. Cal.—Cooper v. Chamberlain, 
21 P. 14, 78 Cal. 450; Wills v. Austin, 
53 Cal. 152; De Baker vy. Carillo, 52 
Cal. 473. 

Iil.—School of Domestic Arts and 
Science v. Harding, 163 N.E. 15, 331 
ae 330; Swanston v. Ijams, 63 Tl. 

Mich.—Detroit v. 
170, (22° Am. Ri 5122 

Minn.—Shane v. St. Paul, 6 N.W. 
349, 26 Minn. 543. 

Tex.—Davies y. Galveston, 41 S.w. 
145, 16 Tex.Civ.App. 13. 

Payment to prevent cloud on title 
see infra § 1268. 

48. U.S.—Ward v. Board of Coun- 
ty Com’rs of Love County, Okl., 40 S. 
Ct. 419, 253 U.S. 17, 64 L.Ed. 751 [rev 


Martin, 34 Mich. 


ee es ee Sa Se ee 


For later cases, developments and changes in the law see Annotations, same title and section number, 


173 P. 1050, 68 Okl. 287 and cert gr 
39 S.Ct. 12,248 U.S. 556, 63 L.Ed, 419]; 
Herold v. Kahn, 159 F. 608, 86 C.C.A. 
598 [mod 1638 F. 947, 90 C.C.A. 307]. 

Ala.—Bower v. American Lumber 
& Export Co., 71 So. 100, 195 Ala. 572; 
Raisler v. Athens, 66 Ala. 194. 

Cal.—De Fremery v. Austin, 53 Cal. 
380; Guy v. Washburn, 28 Cal. 111. 

Colo.—Denver v. Evans, 84 P. 65, 
35 Colo. 490. 

D. of C.—District of Columbia v. 
Glass, 27 App.D.C. 576; District of 
Columbia v. Chapman, 25 App.D.C. 95. 

Me.—Creamer v. Bremen, 40 A. 555, 


91 Me. 508. 
Butler, 56 


Miss.—Vicksburg 
Miss. 72. 

N.H.—Eaton v. Noyes, 78 A. 1080, 
76 N.H. 52; Benton v. Goodale, 30 A. 
1121, 66 N.H. 424. 

N.Y.—Bowns v. May, 24 N.E. 947, 
120 N.Y. 357; Dale v. New York, 75 
INe YS 27/510 65.20 Ler AD DAD Lycee a Odilas 
Vaughn v. Port Chester, 15 N.Y.S. 
474, 60 Hun 401; Dutchess County 
Mut. Ins. Co. v. Poughkeepsie, 4 N.Y. 
S. 938, 51 Hun 595;— Bruecher v. Port 
Chester, 31 Hun 550 [aff 4 N.E. 272; 
101 N.Y. 240, 17 Abb.N.C. 361]. 

N.D.—St. Anthony, ete., El. Co. v. 
Bottineau County, 83 N.W. 212, 9 N.D. 
346, 50 L.R.A. 262. 

Or.—Johnson v. Crook County, 100 
PB. 294, 53 Or. 329, 133 Am.S.R- 834, 

Pa.—Grim v. Weissenberg School 
Dist., 57 Pa. 433, 98 Am.D. 237. Com- 
pare Taylor v. Philadelphia Bd. of 
Health, 31 Pa. 73, 72 Am.D. 724; Mur- 
ry v. Besore, 16 Lanc.L.Rev. 374. 

Philippine.—Ayala de Roxas v. Ma- 
nila, 27 Philippine 336. 

Porto Rico. West India Oil Co. v. 
Porto Rico, 26 Porto Rico 457; Cen- 
tral Aguire Co. v. Porto Rico, 26 Por- 
to Rico 456; Russel v. Porto Rico, 26 
Porto Rico 456; Ensenada v. Porto 
Rico, 26 Porto Rico 455; Crehore v. 
Porto Rico, 26 Porto Rico 455; For- 
tuna v. Porto Rico, 26 Porto Rico 454. 

S.C.—Cade v. Perrin, 14 S.C. 1. 

Wis.—Beck v. Milwaukee County, 
219 N.W. 205, 196 Wis. 259 [cert den 
49 S.Ct34,5 278 US. “6390 vom Lema. 
554]; Beck-v. State, 219 N.W. 197, 196 
Wis. 242; A. H. Stange Co. v. Merrill, 
115 N.W. 115, 134 Wis. 514; Ruggles 
pore du Lac, 10 N.W. 565, 53 Wis. 

ov. 


Vv. 


Wyo.—Kelley v. Rhoads, 51 P. 593, 
CAS 237, 75 Am.S.R. 904, 39 L.R.A. 
Sask.—Canadian Mortg. Assoc. v. 
Regina, 10 Sask.L. 30. 

[a] Rule applied.—Where Indians 
just emerging from a state of de- 
pendency and wardship, who were 
prosecuting suits to restrain taxation 
of their lands, paid taxes thereon to 
prevent a sale and the imposition of a 
penalty at a time when the county 
was demanding that they be paid and 
threatening to sell the land, and actu- 
ally selling other lands similarly sit- 
uated, the taxes were not paid volun- 
tarily so as to prevent their recovery. 
Ward v. Board of County Com’rs of 
Love County, Okl., 40 S.Ct. 419, 253 
U.S. 17, 64 L.Ed. 751 [rev 173 P. 1050, 


' Div. 285; 


§ 1266] 


applied in many cases where the officer simply de- 
mands payment of the tax under color of a warrant 
or other process which gives him legal power to 
enforce his demand by compulsory proceedings 
against the person or property and which makes it 
his duty to do so, although he makes no threat and 
takes no steps to distrain or levy.*® 
has been held not compulsory, however, merely be- 
cause the collector holds a warrant or process for 
collection,®® or because of mere threats of litigation 
or apprehension of a levy of a distress warrant,®! 


68 Okl. 287, and cert gr 39 S.Ct. 12, 248 
U.S. 556, 63 L.Ed. 419]. 

49. U.S.—U. S. v. Dewey County, 
S. D., 14 F.(2d) 784 [aff 26 F.(2d) 
434]; Powder River Cattle Co. v. Cus- 
ter County, 45 F. 323; Hendy v. Soule, 
11 F.Cas.No. 6,359, Deady 400; Reyn- 
olds v. Williams, 20 F.Cas.No. 11,734, 
4 Biss. 108. 

Cal.—Smith v. Farrelly, 52 Cal. 77; 
Guy v. Washburn, 23 Cal. 111. 

Conn.—Jackson v. Union, 73 A. 773, 
82 Conn. 266; Hubbard v. Brainard, 
35 Conn. 563 [rev 12 Wall. 1 (U.S.) 
20 L.Ed. 272]; Adam vy. Litchfield, 
10 Conn. 127; Atwater v. Woodbridge, 
6 Conn. 223, 16 Am.D. 46. 

Ill.—Falls v. Cairo, 58 Ill. 403; 
Kimball v. Corn Exch. Nat. Bank, 1 
Tll.App. 209 [aff 89 Ill. 611]. 

ED gee Tp. v. Jenks, 20 Ind. 

Kan.—Atchison, ete., R. Co. v. Sum- 
ner County Com’rs, 92 P. 590, 76 Kan. 
618; Atchison, etc., R. Co. v. Atchi- 
son County, 28 P. 999, 47 Kan. 722; 
Kansas Pac. R. Co. v. Wyandotte 
County, 16 Kan. 587; 
King, 4 Kan. 332, 96 Am.D. 172. 

Me.—Creamer v. Bremen, 40 A. 555, 
91 Me. 508; Howard v. Augusta, 74 
Me. 79; Hathaway v. Addison, 48 Me. 
440. 

Mass.—Williams v. Inhabitants of 
Town of Acton, 107 N.E. 362, 219 
Mass. 520; McGee v. Salem, 21 N.E. 
386, 149 Mass. 238; Lincoln v. Wor- 
eester, 8 Cush, 55; Joyner v. Egre- 
mont School Dist. No. 3, 3 Cush. 567; 
George v. Mendon Second School Dist., 
6 Metc. 497; Boston, etc., Glass Co. v. 
Boston, 4 Mete. 181; Perry v. Dover, 
12 Pick. 206; Preston v. Boston, 12 
Pick. 7; Sumner y. First Dorchester 
Parish, 4 Pick. 361; Amesbury Wool- 
len, etc., Mfg. Co. v. Amesbury, 17 
Mass. 461. 

Mich.—Thompson y. Detroit, 72 N- 
W. 320, 114 Mich. 502; Minor Lumber 
Co. v. Alpena, 56 N.W. 926, 97 Mich. 
499; Babcock v. Beaver Creek Tp., 
31 N.W. 423, 64 Mich. 601; Grand 
Rapids v. Blakely, 40 Mich. 367, 29 
Am.D. 539; Atwell v. Zeluff, 26 Mich. 
118. 

Minn.—Dakota County v. Parker, 7 
Minn. 267. ; 

Miss.—Union Land, etc., Co. v. 
Pearl River County, 106 So. 277, 141 
Miss. 131; Vicksburg v. Butler, 56 
Miss. 72; Tuttle v. Everett, 51 Miss. 
27, 24 Am.R. 622. 

Neb.—Turner v. Althaus, 6 Neb. 54. 

N.Y.—4¢tna Ins. Co. v. New York, 
47 N.E. 593, 153 N.Y. 331; Peyser v. 
New York, 70 N.Y. 497, 26 Am.R. 624; 
Tifft v. Buffalo, 49 N.Y.S. 489, 25 App. 
In re Edison Electric [l- 
luminating Co., 48 N.Y.S. 99, 22 App. 
Div. 371 [aff 50 N.E. 1116, 155 N.Y. 
6991; Dewey v. Niagara County, 2 
Hun 392, 4 Thomps.&C. 609; Boston 
Mfrs. Mut. Fire Ins. Co. v. Hendricks, 
85 N.Y.S. 44, 41 Misc. 479. : 

Ohio.—Draude v. Staley, 8 OhioDec. 
(Reprint) 265, 6 Cinc.L.Bul. 773. 

Pa.—Grim v. Weissenberg School 
Dist., 57 Pa. 433, 98 Am.D. 237; Lu- 
zerne County v. Com., 2 Dauph.Co. 
253. : 

S.D.—Chicago, etc., R. Co. v. Rolf- 
son, 122 N.W. 343, 23 S.D. 405. 

Tenn.—Quick Service Tire Co. Vv. 
Smith, 299 S.W. 807, 156 Tenn. 96; 
State Nat. Bank v. Memphis, 94 S.W. 
606, 116 Tenn. 641, 7 L.R.A.N.S. 663; 
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Bright v. Halloman, 7 Lea 309. 

Wis.—A. H. Stange Co. v. Merrill, 
115 N.W. 115, 134 Wis. 514; Ruggles 
v. Fond du Lac, 10 N.W. 565, 53 Wis. 
436; Parcher v. Marathon County, 9 
N.W. 238, 52 Wis. 388, 38 Am.R. 745. 

Ont.—Street v. Simcoe Corp.,.12 U. 
COPY 284 

[a] Rule applied.—Under Acts 
(1907) ¢ 602, the tax book is process 
equivalent to an execution after the 
tax becomes delinquent by the ex- 
piration of the time allowed by Pub. 
Acts (1921) c 20, for the payment of 
taxes for that year, and a payment of 
such taxes under protest after that 
date was not voluntary, but was made 
under duress, since the: personal prop- 
erty could be seized immediately and 
the real property within a short time, 
and-in the meantime the taxpayer 
could have been subjected to interest 
and penalties if unsuccessful in his 
attack on the tax. St. Louis Basket 
& Box Co. v. Lauderdale County, 241 
S.W. 99, 146 Tenn. 413. 

[b] Exhibition of process by offi- 
cer demanding payment of delinquent 
tax is not essential, to distinguish be- 
tween voluntary and involuntary pay- 
ment. Quick Service Tire Co. v. 
Smith, 299 S.W. 807, 156 Tenn. 96. 

[ce] The tax book in the hands of 
the tax collector, prior to the time 
the tax becomes delinquent, does not 
have the force of a judgment and exe- 
cution against the taxpayer, although 
it does have such effect after such 
delinquency. Cincinnati, ete., R. Co. 
v. Hamilton County, 113 S.W. 361, 120 
Tenn. 1. 

[d] Im Kentucky (1) it has been 
held that, if the tax can be collected 
by distraint, payment thereof is vol- 
untary, but, if it can be collected only 
by suit, the taxpayer has the oppor- 
tunity for a day in court, and, if in- 
stead of resisting payment he pays 
the tax, the payment is voluntary and 
cannot be recovered back. Greene vy. 
Taylor, 212 S.W. 925, 184 Ky. 739; 
Louisville Gas & Electric Co. v. Bos- 
worth, 185 S.W. 125, 169 Ky. 824; 
Spalding v. Lebanon, 160 S.W. 751, 
156 Ky. 37; Louisville, ete., R. Co. v. 
Com., 12 S.W. 1064, 89 Ky. 531; Lou- 
isville v. Anderson, 79 Ky. 334, 42 
Am.R. 220. (2) In other cases it has 
been held that it is not the mode of 
collection which determines whether 
or not the payment is voluntary, but 
the status of the collection process 
at the time of payment, and that, al- 
though the taxes are of a character 
to be collected by distraint, if in fact 
payment is made before the date at 
which distraint may be exercised, 
there is no coercion, and payment is 
voluntary. See infra § 1269. 

50. New v. New Rochelle. 36 N.Y.S. 
211, 91 Hun 216; Dunnell Mfg. Co. v. 
Newell, 2 A. 766, 15 R.I. 233. 

51. Darby v. Vidalia, 149 S.H. 223, 
168 Ga. 842; Williams v. Stewart, 42 
S.E. 256, 115 Ga. 864; Nashville, etc., 
R. Co. v. Marion County, 108 S.W. 
1058, 120 Tenn. 347; Cincinnati, etc., 
R. Co. v. Hamilton County, 113 S.W, 
361, 120 Tenn. 1. 

[a] Rule applied.—Where an offi- 
cer not 2awthorized to issue a warrant 
notifies 2 person that he will have 
him arrested on a warrant and prose- 
cuted unless he pays a certain tax, 
and such person because of such 
threat pays the tax, the payment is 
not made under duress. Williams v. 
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but there must be an immediate and urgent neces- 
sity for payment to release the person or property 
from detention or prevent immediate seizure there- 
Nor will a tax be regarded as paid under 
duress or compulsion merely because, in a single 
instance, property was advertised for sale before 
payment was made,°* or where the officer has no 
warrant, or has a warrant which is entirely void, 
so that he could not carry out his threat,°* although 
some authorities have held that an illegal tax paid 
under protest is paid under compulsion, and may be 


Stewart, 42 S.E. 256, 115 Ga. 864. 
52. U.S.—Gaar v. Shannon, 32 S. 
Ct. 236, 223 U.S. 468, 56 L.Ed. 510 [aff 
115 S,W. 361, 52 Tex.Civ.App. 634]; 
Union Pac. R. Co. v. Dodge County, 98 
U.S. 541, 25 L.Ed. 196. 
Ala.—Raisler v. Athens, 66 Ala. 194. 
Ark.—Chicago, R. I. & P. Ry. Co. v. 
Brazil, 266 S.W. 66, 166 Ark. 246; 
Brunson vy. Directors of Crawford 
County, Levee Dist., 153 S.W. 828, 107 
Ark. 24, 44 L.R.A.N.S. 293, Ann.Cas. 
1915A 493. 
Cal.—Decker v. Perry, 35 P. 1017. 
Ga.—Darby v. City of Vidalia, 149 
S.E. 223, 168 Ga: 842; Williams v. 
Stewart, 42 S.E. 256, 115 Ga. 864. 
Ky.—Louisville v. Becker, 129 S.W. 
311, 139 Ky. 17, 28 L.R.A-N.S. 1045. 
N.Y.—Tripler v. New York, 26 N. 
por eae 125 N.Y. 617, 26 Abb.N.Cas, 
Or.—Johnson v. Crook County, 100 
P. 294, 53 Or. 329, 133 Am.S.R. 834. 
Tenn.—Atlas Powder Co. y. Good- 
loe, 175 -S:W: 547, 131° Tenn. 490; 
Nashville, C. & St. L. Ry. Co. v. Mari- 
on County, 108 S.W. 1058, 120 Tenn, 


347; Cincinnati, etc., R. Co. v. Ham- 
ilton County, 113 S.W. 361, 120 
Tenn. 1. 


[a]. Where no attempt has been 
made to serve warrant, and there has 
been no demand for the taxes, nor 
anything done from which an intent 
to enforce payment could be inferred, 
the payment is not compulsory. Un- 
ion Pac. Co. v. Dodge County, 98 U.S. 
541, 25 L.Ed. 196; Raisler v. Athens, 
66 Ala. 194; Van Hise v. Rensselaer 
County, 48 N.Y.S. 874, 21 Mise. 572. 

[b] Payment to obtain rebate.— 
Where plaintiff paid taxes illegally 
assessed against her, that she might 
receive a rebate, and before any steps 
had been taken to enforce collection 
she could not recover them. City of 
Louisville v. Becker, 129 S.W. 311, 139 
Ky. 17, 28 L.R.A.N.S. 1045. 

[c] In Texas (1) this rule has 
been followed. Laredo v. Loury, 20 
S.W. 89, 4 Tex.Civ.Cas. § 321. (2) On 
the other hand it has been held that 
payment may be compulsory, al- 
though not made to relieve the per- 
son or goods from seizure or deten- 
tion, actual or threatened, if made 
under circumstances creaiing a moral 
pressure of equal influence in per- 
verting the free will. Galveston Gas 
Co. v. Galveston County, 54 Tex. 287. 

53. Louisiana Land & Improve- 
ment Co. v. Police Jury of Grant Par- 
ish, 101 So. 241, 156 La. 849. 

54, U.S.—Sonoma County 
Case, 13 F. 789, 8 Sawy. 312. 

Cal.—Bakersfield, ete, Oil Co. wv 
Kern County, 77 P. 892, 144 Cal. 148. 

Conn.—Morris v. New Haven, 638 A. 
123,,.°78 ,Conn. 673, 

Mich.—Godkin v. Doyle Tp., 106 N. 
W. 882, 148 Mich. 236. 

N.Y.—Nash v. New York, 9 Hun 
219. 

Tenn.—Nashville, etc., R. Co. v. 
Marion County, 108 S.W. 1058, 120 
Tenn. 

Wyo.—Carton v. Uinta County, 69 
P. 1013, 10 Wyo. 416. 

[a] Payment under void order di- 
recting nonresident to pay tax or 
execution would issue, is not made 
under duress, but was voluntary and 
could not be recovered back. Bailey 
vy. Buell, 50 N.¥. 662 [rev 59~Barb. 
1 
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recovered back, even though no warrant or other 
process has actually been issued.°° 

[§ 1267] (3) Payment To Avoid Penalties or In- 
jury to Taxpayer’s Rights. Although payment of a 
tax merely to avoid a pecuniary penalty or liability 
for interest is not payment under compulsion or du- 
ress,°* it has been held otherwise in case payment 
is made to avoid heavy or drastic penalties imposed 
by the taxing statute,°’ or where payments are made 
not under threat of the seizure and sale of prop- 
erty, but to avoid the sacrifice of, or serious injury 
to, the taxpayer’s rights in other directions.°* So 
the payment of a tax imposed on'foreign corpora- 
tions, to avoid heavy penalties and forfeitures of 
the right to do business in the state, is made under 
duress and may be recovered back,*® although there 
is no duress as to a corporation to which the stat- 
utory penalties and forfeitures are not applicable.®° 
It has also been held that, where a remission of pen- 
alties and interest is granted by statute, and the 
treasurer refuses to receive a payment unless pen- 
alties and interest are included, payment of such 
penalties and interest is involuntary, and may be 
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is no duress or compulsion where payment is made 
because of threats that, unless made, the owner’s 
right to redeem willbe barred.or foreclosed,°? or 
where payment of a state tax on foreign immigrants 
is made in order to obtain a health certificate for 
the vessel in which they arrive, without which cer- 
tificate the vessel cannot enter port,°* or where 
payment by a foreign insurance company of a tax 
on its premises is made in fear that the company 
might be sued for the tax as well as heavy penalties 
attached for nonpayment, where no means of en- 
forcing the tax and penalties existed.°* Nor will 
mere apprehension that nonpayment of the tax will 
put the taxpayer to some trouble and expense in 
the matter of legal proceedings constitute duress.®°* 

Where part of the taxes are illegal, but the legal 
part will not be received without payment of the 
illegal part, a payment of the illegal part to avoid 
the penalty is made under compulsion.*® 

[§ 1268] (4) Payment To Clear, or Prevent Cloud 
on, Title. Payment of an illegal tax on land to clear 
title for a purchaser or to prevent the tax from 
becoming a cloud on title is made under legal com- 


recovered back.®! 


55. 
County, 116 P. 892, 85 Kan. '246; Atch- 
ison, ete., R. Co, v. Atchison, 28 P. 
1000, 47 Kan. 712; Atchison, etc., R. 
Co. v. Atchison County, 28 P. 999, 47 
Kan. 722; Kansas Pac. R. Co. v. Wy- 
andotte County, 16 Kan. 587; Wyan- 
dotte County v.. Kansas City, etc., R. 
Co., 46 P. 1013, 4 Kan.App. 772; Na- 
tional Metal Edge Box Co. v. Reads- 
boro, 111 A. 386, 94 Vt. 405; Stowe v. 
Stowe, 41 A. 1042, 70 Vt. 609; Allen 
v. Burlington, 45 Vt. 202; Babcock v. 
Granville, 44 Vt. 325. 

“Plaintiff had a right to expect, in 
the circumstances of the case, that 
unless it paid the tax within the time 
limited, in due course a warrant 
would issue, and the collection be en- 
forced with costs, and it be subjected 
to the penalty.” National Metal Edge 
Box Co. v. Readsboro, 111 A. 386, 94 
Vt. 405. 

fa] Rule applied.—An incorporat- 
ed institution of learning owned a 
tract of land of some thirty-three 
acres, used exclusively for education- 
al purposes, and by proceedings reg- 
ular in form twenty-three acres there- 
ot were taxed for the year 1908. On 
July 31, 1908, the county treasurer 
gave notice that the taxes were de- 
linquent, and if not paid the land 
would be advertised for sale, where- 
upon the owner paid the taxes and ac- 
crued penalties under protest. It was 
held that the payment was not volun- 
tary, and that taxes, being assessed 
under an’invalid law, could be recov- 
ered, although the tax sale would not 
have occurred until the September 
following, and no tax deed would have 
issued until three years after the 
sale, during which time the owner 
would not have been disturbed in his 
possession. Ottawa University v. 
Board of Com’rs of Franklin County, 
116 P. 892, 85 Kan. 246. 

[b] In North Dakota, under Comp. 
L. (1913) § 2166, requiring the sheriff 
to collect taxes immediately on deliv- 
ery of list of delinquents, a property 
owner may pay taxes under protest 
without waiting until seizure is actu- 
ally made or threatened. Chicago, M. 
& P. S. Ry. Co. v. Bowman County, 
153 N.W. 986, 31 N.D. 150. 

Payment under protest generally 
see infra § 1271. 

56. H. E. Verran Co. v. Town of 
Stamford, 142 A. 578, 108 Conn. 47; 
Chew v. Philadelphia, 31 Pa.Co. 433; 
Beck v. Milwaukee County, 219 N.W. 
205, 196 Wis. 259 [cert den 49 S.Ct. 
34, 278 U.S. 639, 73 L.Hd. 554]; Beck 


But it has been held that thére 
Ottawa University v. Franklin! v. State, 219 N.W. 205, 196 Wis. 242. 


Liability of taxpayer for intérest 
and penalties see infra § 2104 et seq. 

57. U.S.—International Paper Co. 
v. Burrill, 260 F. 664. 

Cal.—Whyte v. State, 294 P. 417, 110 
Cal.App. 314, 

Conn.—Underwood Typewriter Co. 
aa tee 102 A. 600, 92 Conn, 


Ohio.—Western Union Tel. Co. v. 
Mayer, 28 OhioSt. 521; Van Nest v. 
Brooks, 11 OhioDec. (Reprint) 228, 25 
Cinc.L.Bul. 307; Adams Express Co. 
v. Battermann, 10 OhioDec. (Reprint) 
469, 21 Cine.L.Bul. 288 [aff 32 N.E. 
754, 49 OhioSt. 608]. 

Tex.—Galveston Gas Co. v. Galves- 
ton County, 54 Tex. 287. 

Wis.—Beck y. Milwaukee County, 
219 N.W. 205, 196 Wis. 259 [cert den 
49 S.Ct. 34, 278 U.S. 639, 73 L.Ed. 554]; 
NS v. State, 219 N.W. 197, 196 Wis. 


42, 

[a] “Implied duress” exists in 
such case. International Paper Co. 
v. Burrill, 260 F. 664. “ 

58. Ill.—Cook County v. Fairbank, 
78 NB. 895,222 Ill. 578. 

Minn.—Oakland Cemetery Assoe. v. 
Ramsey County, 108 N.W. 857, 109 N. 
W. 237, 98 Minn. 404, 116 Am.S.R. 377. 

Mo.—Westlake v. St. Louis, 77 Mo. 
47, 46 Am.R. 4. 

N.D.—Malin v. Lamoure County, 
145 N.W. 582, 27 N.D. 140, 50 L.R.A. 
N.S. 997, Ann.Cas.1916C 207. 

Tenn.—Volunteer State Life Ins. 
Co. v. Caldwell, 7 S.W.(2d) 8038, 157 
Tenn. 241. 

[a] Rule applied.—(1) One who by 
force of the statute is unable to place 
on the record a deed of conveyance 
by which he has acquired title to real 
estate, by reason of illegal taxes be- 
ing charged on the land, may pay the 
taxes in order to secure the recording 
of his deed; and such payment is not 
voluntary and may be recovered back. 
Oakland Cemetery Assoc. v. Ramsey 
County, 108 N.W. 857, 109 N.W. 237, 
98 Minn. 404, 116 Am.S.R. 377; State 
v. Nelson, 42 N.W. 548, 41 Minn. 25, 
4 L.R.A. 300. (2) Charges collected, 
under written protest, pursuant to 
the unconstitutional portion of L. 
(1909) e@ 119, which imposes an ad- 
ditional fee on each one thousand dol- 
lars of an estate above the first one 
thousand dollars, are paid under com- 
pulsion and duress, when a refusal to 
pay and a resort to legal proceedings 
by the taxpayer would be injurious 
both to the estate and to third parties, 
Malin v. Lamoure County, 145 N.W. 


pulsion where the collector could and would have 


582, 27 N.D. 140, 50 L.R.A.N.S. 997, 
Ann.Cas.1916C 207. 

[b] Payment by executor or ad- 
ministrator to preserve estate.—(1) 
Where the executors of an estate 
were compelled to pay a docket fee 
charged by the clerk of the probate 
court under an unconstitutional stat- 
ute, before the clerk would issue their 
letters testamentary, and it was nec- 
essary to the preservation of the es- 
tate that they should have the letters, 
the payment was held not voluntary. 
Cook County v. Fairbank, 78 N.E. 895, 
222 Ill. 578, (2) This is so where the 
administrator of an estate is forced to - 
pay taxes levied on it under an uncon- 
stitutional statute, because the court 
refuses to allow the administration of 
the estate to proceed until such taxes 
are paid, and immediate action is nec- 
essary to perserve the estate. Mear- 
kle v. Hennepin County, 47 N.W. 165, 
44 Minn. 546. 

[c] Threat to cancel license to do 
business.—Payment of tax by an in- 
surance company on demand by in- 
surance commissioner threatening to 
‘cancel license to do business unless 
the tax is paid is made under duress 
and is not voluntary. Volunteer State 
Life Ins. Co. v. Caldwell, 7 S.W.(2d) 
8038, 157 Tenn, 241. 

{d] Threat to shut off water.— 
Where a property owner is forced to 
pay a water tax by a threat to shut 
off the supply, it is a payment under 
compulsion. Westlake y. St. Louis, 
77 Mo. 47, 46 Am.R. 4. 

59. Gaar v. Shannon, 32 S.Ct. 236, 
223 U.S. 468, 56 L.Ed. 510 [aff 115 S. 
W. 361, 52 Tex.Civ.App. 634]; Atchi- 
son, etc., RCo, v..O' Connors 825 store - 
216, 223 U.S. 280, 56 L.Ed. 436, Ann. 
Cas.1918C 1050; Atlas Powder Co: v. 
Goodloe, 175 S.W. 547, 131 Tenn. 490, 

60. Gaar v. Shannon, 32 S.Ct. 236, 
223 U.S. 468, 56 L.Ed. 510 [aff 115 S, 
W. 361, 52 Tex.Civ.App. 634]. 

61. Wyckoff v. King County, 51 P. 
379, 18 Wash. 256. 

62. Koewing, v. Town of West 
Orange, 99 A. 203, 89 N.J.Law 539. 

63. Taylor v. Philadelphia Bd. of 
Health, 31 Pa. 73, 72 Am.D. 724. 

64. Boston Manufacturer’s Mut. F. 
Ins. Co. v. Hendricks, 85 N.Y.S. 44, 
41 Mis C44 7-9 ae 

65. Spring Valley Coal Co. v. State, 
154 N.H. 380, 198 Ind. 620. 

66. Chicago, M. & P. S. Ry. Co. v. 
Bowman County, 153 N.W. 986, 31 N. 
D..150; City of San Antonio v. Gray- 
cues, Oil Co., (Tex.Civ.App.) 259 S.W. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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sold the property for nonpayment.*? 
hand it has been held that payment made merely 
for the purpose of facilitating a sale of the land is 
not compulsory where no threats of levy or demand 


for payment were made.*§ 


[§ 1269] (5) Payment before Due or before Col- 
lection Could Be Enforced. There is no duress or 
legal compulsion' where the payment is made before 
the tax is delinquent, or enforceable,*® in order, 
merely to secure a rebate or remission of penalties,’° 
or to escape penalties for delinquency,’! even though 
such tax is enforceable by distraint.7? 
hand it has been held that, where a party is notified 


67. Ark.—Paschal v. Munsey, 268 
S.W. 849, 168 Ark. 58; White River 
Lumber Co. v. Elliott, 226 S.W. 164, 
146 Ark. 551. 

Conn.—Seeley v. Westport, 47 Conn. 
294, 36 Am.R. 70. 

Fla.—New Smyrna Inlet Dist. v. 
Esch, 137 So. 1, 188 So. 49. 

Mich.—Detroit vy. Martin, 34 Mich. 
170, 22 Am.R. 512. 

Minn.—State v. Nelson, 41 Minn. 25. 

N.Y.—Adams v. Monroe County, 46 
N.Y.S. 48, 18 App.Div. 415 [aff 49 N. 
EH. 144, 154 N.Y. 619]; Sands vy. New 
York, 13 N.Y.St. 62. 

Tex.—Galveston Gas Co. v. Galves- 
ton County, 54 Tex. 287. 

[a] Payment to clear title for pur- 
chaser.—Where a sale of land has 
been made for taxes illegally as- 
sessed, and the owner, in order to 
complete a contract for the sale of the 
land to a purchaser who refuses to 
take title unless the taxes are paid 


or set aside, pays the taxes, such pay- | 86 


_ment is not voluntary and the anfount 
may be recovered back. Adams _ v. 
Monroe County, 46 N.Y.S. 48, 18 App. 


Div. 415 [aff 49 N.E. 144, 154 N.Y. 
619]. 
68. Gage v. Saginaw, 84 N.W. 1100, 


87 N.W. 1027, 128 Mich, 682; Weston 
v. Luce County, 61 N.W. 15, 102 Mich. 
628. 

69. Merrill v. Austin, 53 Cal. 379; 
Santa Rosa Bank v. Chalfant, 52 Cal. 
170; Williams v. Merritt, 116 N.W. 
386, 152 Mich. 621; Cox v. Welcher, 36 
N.W. 69, 68 Mich. 263, 13 Am.S.R. 339; 
Peninsula Iron Co. v. Crystal Falls 
Tp., 26 N.W. 840, 60 Mich. 79; Nash- 
ville, ete., R. Co. v. Marion County, 
108 S.W. 1058, 120 Tenn. 347; Cincin- 
nati, etc., R. Co. v. Hamilton County, 
113 S.W. 361, 120 Tenn. 1; Montgom- 
ery v. Cowlitz County, 44 P. 259, 14 
Wash. 230 [dist Tozer v. Skagit Coun- 
ty, 34 Wash. 147, 75 P. 638 (where 
payment of tax which is an imme- 
diate lien on the land, was held invol- 
untary, although not enforceable un- 
til after three years) ]. 

70. Atchison, etc., R. Co. v. Mont- 
gomery County, 247 P. 442, 121 Kan. 
428: Bush. v. City of Beloit, 181 P. 
615, 105 Kan. 79; Atchison, T. & S, 
F. Ry. Co. v. City of Humboldt, 123 
P, 727, 87 Kan. 1, 41 L.R.A.N.S. 175; 
Atchison, etc., R. Co. v. Atchison 
County, 28 P. 999, 47 Kan. 722; Atchi- 
son, etc., R. Co. v. Atchison, 28 P. 1000, 
47 Kan. 712; City of Covington v. Lov- 
ell & Buffington Tobacco Co., 263 S.W. 
676, 204 Ky. 40; Louisville 'v. Becker, 
129° S.W. 311, 139 Ky. 17, 28 L.R.A, 
N.S. 1045. 

[a] Bule applied.—An_ executor 
who paid taxes on land held by him in 
trust for charitable purposes during 
a number of years, making payment 
during each year before the taxes for 
the year were due, in order to get cer- 
tain discounts provided for, could not 
recover the amount so paid on the 
ground that the land was exempt from 
taxation under Const. § 170, exempt- 
ing land used for charitable purposes, 
the payment of such taxes having 
been voluntary. Nettleton’s Ex’r v. 
City of Louisville, 230 S.W. 957, 191 
Ky. 581. 

71. Hopkins v. Butte, 40 P. 171, 16 
Mont. 103. 
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voluntary.78 


On the other 


72. Covington v. Lovell, ete. To- 
bacco Co., 263 S.W. 676, 204 Ky. 40; 
Louisville v. Becker; 129 S.W. 311, 139 
Ky. 17, 28 L.R.A.N.S. 1045. : 

73. Stowe v. Stowe, 41 A. 1024, 70 
Vt. 609 


ay he Ala.—Raisler v. Athens, 66 Ala. 
_Ga.—Southern Stevedoring Co. v. 
City of Savannah, 147 S.E. 558, 168 Ga. 
316; Strachan Shipping Co. v. Savan- 
nah, 147 S.E. 555, 168 Ga. 309; Wil- 
liams v. Stewart, 42 S.E. 256, 115 Ga. 
864; Jackson y. Atlanta, 61 Ga. 228. 
Idaho.—Asp vy. Canyon County, 256 
P. 92, 43 Idaho 560, 563 [cit Cyc]. 
Ill.— Board of Education of District 
No. 108 of Tazewell County v. Toen- 
nigs, 130 N.E. 758, 297 Ill. 469; Gan- 
naway v. Barricklow, 67 N.E. 825, 203 


Ill. 410; Yates v. Royal Ins. Co., 65 
N.E. 726, 200 Ill. 202. 
Iowa.—Espy v. Ft. Madison, 14 


Iowa 226; 


Ky.—Greene v. E. H. Taylor, Jr., & 
Sons, 212 S.W. 925, 184 Ky. 739; Lou- 
isville, ete., R. Co. v. Com., 12 S.W. 
1064, 89 Ky. 531, 11 Ky.L. 734. But 
see Spalding v. Lebanon, 160 S.W. 
751, 156 Ky. 37; Covington v. Powell, 
2 Mete. 226 (both holding that taxes 
paid under a clear and palpable mis- 
take of law or fact, essentially affect- 
ing the rights of the parties, and 
which in honor or conscience were not 
due and payable, and ought not to be 
retained, may be recovered back). 

La.—Simpson v. New Orleans, 63 
So. 57, 133° La.’ 384," 388. [eit Cyc]; 
Town of Vinton v. Lyons, 60 So. 54, 
131 La. 673; Lisso v. Police Jury, 53 
So. 566, 127 La, 283. But see Catholic 
Soc. v. New Orleans, 10 La.Ann. 73 
(applying Civ. Code (1840) § 38, de- 
eclaring that error of law may be in- 
voked to recover what has been paid 
under such error). 

Md.—Lester v. Baltimore, 29 Md. 
415, 96 Am.D, 542. 

Mo.—Couch v. Kansas City, 30 S.W. 
117, 127 Mo. 436. 

N.Y.—Adrico ‘Realty Corporation y. 
City of New York, 164 N.E. 732, 250 
N.Y. 29, 64 A,L.R. 1; Dewey v. Niag- 
ara County, 62 N.Y. 294; Bailey v. 
Buell, 50 N.Y. 662 mem [rev 59 Barb. 
158]; People v. Wemple, 23 N.Y.S. 
661, 69 Hun 367; Cerbat Min. Co. v. 
State, 29 Hun 83; Feigenbaum v. City 
of New York, 249 N.Y.S. 527, 139 Misc. 
863; Hebron v. New York, 138 N.Y.S. 
1010, 78 Mise. 653; Van Hise v. Rens- 
selaer, 48 N.Y.S. 874, 21 Misc. 572. 

N.C.—Bristol v. Morganton, 34 S.E. 
512, 125 N.C. 365. 

Ohio.—Hieatt v. Simpson, 32 Ohio 
Cir.Ct. 447; Newport, etc., Bridge Co. 
v. Hamilton County, 8 Ohio Dec. (Re- 
print) 564, 9 Cinc.L.Bul. 16; Dewald 
v. Staley, 8 Ohio Dec. (Reprint) 376, 
7 Cine.L.Bul. 248. 

Okl.—Johnson v. Grady County, 150 
P. 497, 50 Okl. 188; Louisiana Realty 
Co. v. McAlester, 108 P. 391, 25 Okl. 
726. 
Pa.— Millard v. Delaware, etc., R. 
Co., 73 A. 904, 224 Pa. 448; McClure 
v. Greene County, 11 Pa.Dist.&Co. 256. 

Porto Rico.—Succession of Marin v. 
Arecibo, 28 Porto Rico 477. 

Tenn.—Jorgensen-Bennett Mfg. Co. 
v. Knight, 3 S.W.(2d) 668, 156 Tenn. 


Kraft v. Keokuk, 14 Iowa 
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that his taxes must be paid by a certain time to ob- 
tain a discount and save the cost of collection, and 
he pays such taxes under protest to obtain such 
discount and save such cost, the payment is ‘not 


[§ 1270] d. Mistake of Law or Fact. It is a gen- 
eral rule that taxes voluntarily paid under a mis- 
take of law, with full knowledge of the facts, can- 
not be recovered back,’* unless recovery is expressly 
or impliedly authorized by statute;75 but the rule 
does not apply’ to payment under protest.7é 
paid under a mistake of fact are recoverable,’? par- 
ticularly if made by the revenue officers in the form 


Taxes 


579, 60 A.L.R. 393 [appeal dism 49 
S.Ct. 185, 73 L.Ed. 1013, and cert den 
Aiea 186, 278 -U.S. 583, 73 L.Ed. 

Tex.—Galveston County vy. Gorham, 
49 Tex, 27-9. 

Wash.—Robinson vy. Kittitas’ Coun- 
ty, 172° BP. 553; 101 Wash. 422°; Pea- 
cock Mill Co. v. Honeycutt, 103 P. 
1112, 55 Wash, 18. . 

B.C.—British Columbia Hop Co. v. 
Rex, 37 B.C. .130, - [1926]. 3 “Dom. b.R: 
182, [1926] 2 West.Wkly. 440. 

A anata en Sia v. City, 10 Ont.W.N. 

[a] Belief of nonliability, based 
on a mistake of law, is not ground for 
recovery. Jorgensen-Bennett Mtg. 
Co. v. Knight, 3 S.W.(2d) 668, 156 
Tenn. 579, 60 A.L.R. 393 [appeal dism 
49 S.Ct. 185, 73 L.Ed. 10138, and cert 
den 49 S.Ct. 186, 278 U.S. 5838, 73 L. 
Ed. 519]. 

[b] Rule applied.—(1) Where the 
owner of the surface, who had made a 
coal lease of the coal underneath the 
land, sued to recover from the owner 
of the coal the amount of several 
years of taxes on the coal which had 
been assessed against him, and had 
been paid by him in mistake, an affi- 
davit of defense that the taxes were 
paid under a mistake of law and not 
under a mistake of fact was sufficient 
to prevent judgment. Millard v. Dela- 
ware, etc., R. Co., 73 A. 904, 224 Pa. 
448. (2) Plaintiff purchased certain 
wheat in February, 1907, but no title 
passed until delivery between March 
7 and the following April. The wheat 
was listed for taxation as plaintiff’s 
property on March 1, 1907, but plain- 
tiff's manager first refused to pay 
taxes on it until the assessor in- 
formed him that the seller claimed 
that he had sold the wheat and would 
not pay the taxes, whereupon plain- 
tiff’'s manager listed the wheat and 
paid the taxes, knowing that there 
had been no delivery prior to March 
1. It was held that the taxes were 
paid under a mistake of law, without 
fraud or any attempt to take ad- 
vantage of plaintiff, but with full 
knowledge of the facts, and were’ 
therefore not recoverable. Peacock 
Mill Co. v. Honeycutt, 103 P. 1112, 55 
Wash. 3 

[c] Ignorance of fact that tax law 
is unconstitutional is ignorance of law 
as respects right to recover tax paid 
under such law. Prescott v. City of 
Memphis, 285 S.W. 587, 154 Tenn. 462, 
48 A.L.R. 1378. 

75. Commercial Nat. Bank of Coun- 
cil Bluffs v. Board of Sup’rs of Potta- 
wattamie County, 150 N.W. 704, 168 
Iowa 501, Ann.Cas.1916C 229 (under 
Code § 1417, authorizing recovery of 
taxes ‘illegally or erroneously exact- 
ed or paid’). 

76. Wolek v. City of New York, 
225 N.Y.S. 669; 131 Mise. 37. 

Payment under protest generally 
see infra § 1271. 

77. ind.—Indianapolis v. McAvoy, 
86 Ind. 587. 

La.—Riddell v. New Orleans, 8 La. 
A. (Orleans) 3. 

Md.—George’s Creek Coal, ete., Co. 
v. Allegany County, 59 Md. 255. 

Mo.—Dolman v. Pitt, 82 S.W. 1111, 
109 Mo.App. 133. 
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of a statement to the taxpayer or in taking some 
official action on the correctness of which the lat- 
ter has a right to rely,7® although it is otherwise 
where the mistake is made by the taxpayer himself, 
and is the result of his neglect of some legal duty, 
or where the facts which would have shown the 
mistake were within his own possession or within 
In some jurisdictions the rule obtains 
that, where a taxpayer acts under a mistake as to 
his rights and duties, and is free from any moral or 
legal obligation to pay the taxes assessed against 
him, he may recover the money paid, whether paid 
and it has been 
held that a mistake by the cashier of a national bank 
in listing the capital stock for assessment against 
the bank will not estop the bank from recovering’ 
the taxes paid under protest on such void assess- 


his reach.‘ 


under mistake of law or fact;5° 


ment.®? 


[§ 1271] 5. Payment under Protest—a. In Ab- 
In some jurisdictions there are 


sence of Statute. 


N.Y.—Betz v. New York, 119 App. 
Div. 91, 103 N.Y.S. 886 [aff 86 N.E. 
1122, 193 N.Y. 625]; In re Edison 
Electric Illuminating Co., 22 App.Div. 
371, 48 N.Y.S. 99 [aff 50 N.E. 1116, 
156° N.Y. 699], 

Okl.—Johnson v. Grady County, 150 
P. 497, 50 Okl. 188; Louisiana Realty 
Co. v. McAlester, 108 P. 391, 25 Okl. 
726. 

Pa.—Shenango Furnace Co. v. Fair- 
field Tp., 78 A. 937, 229 Pa. 357. 

Porto Rico.—Succession of Marin 
v. Arecibo, 28 Porto Rico 477. 

Wash.—Puget Realty Co. v. King 
County, 97 P. 226, 50 Wash. 349. 

Sask.—Canadian Mortg. Assoc. v. 
Regina, 10 Sask.L. 30; Parish v. Biss, 
[1925] 3 Dom.L.R. 738 (recognizing 
rule but holding claim barred by stat- 
utory limitation). 

78. Cal.—Pacifie Coast Co. v. Wells, 
66 P. 657, 134 Cal. 471. 

Minn.—Wheeler v. Hennepin Coun- 
ty, 91 N.W. 890, 87 Minn. 243. 

N.Y.—Brooklyn, Queens County & 
Suburban R. Co. v. City of New York, 
229 N.Y.S. 9, 224 App.Div. 659 [aff 166 
N.E. 317, 250 N.Y. 542). 

Ohio.—State v. Hagerty, 4 Ohio 
S.&C.P. 283, 3 OhioN.P. 246. 

Philippine.—La Carlota Sugar Cen- 
tral v. Trinidad, 45 Philippine 202. 

Wash.—Puget Realty Co. v. King 
County, 97 P. 226, 50 Wash. 349. 

Wis.—State v. Kotecki, 157 N.W. 
559, 163 Wis. 101. 

-Ont.—Upper Canada Law Soc. 
Toronto, 25 U:C.Q.B. 199. ‘ : 

Validity of payment made in reli- 
ance on Official statement see supra 

1237. 

: 79. Cal.—San Diego Land, etc., Co. 
v. La Presa School Dist., 54 P. 528, 
122 Cal. 98. 

Ind.—Carr v. Stewart, 58 Ind. 581; 
Baltimore, ete., R. Co. v. Oregon Tp., 
(App.) 81 N.E. 105 [superseded 84 N. 
BH. 529, 170 Ind. 300]. 

Iowa.—Dubuque, ete, R. Co. v. 
Webster County, 40 Iowa 16. . 

Kan.—wWilson v. Allen County, 162 
P. 1158, 99 Kan. 586, 710. 

Mich.—Bateson v. Detroit, 106 N.W. 
1104, 143 Mich. 582. 

Mo.—Mathews v. Kansas City, 80 
Mo. 231. ; 

Okl1.—Louisiana Realty Co. v. City 
of McAlester, 108 P. 391, 25 Okl. 726. 

Pa.—Shenango Furnace Co. vy. Fair- 
field Tp., 78 A. 937, 229 Pa. 357. 

Philippine.—Yangeo v. Manila, 17 
Philippine 184. 

R.I.—O’ Reilly v. Clarke, 137 A. 783, 
48 R.I. 407. 

S.D.—Miner v. Clifton Tp., 137 N. 
W. 585, 30 S.D. 127. 

Ont—Ontario Trusts 
Toronto, 30 Ont. 209. 

[a] Nature of mistake.—(1) Un- 
der Wilson Rev. & Annot. St. (1903) 
§ 748, a “mistake of fact” is a mis- 


Vv. 
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statutes providing for recovery back of illegal taxes 
paid under protest,’? and, independently of any stat- 
ute, there are cases which hold in general terms that 
taxes paid under protest may be recovered back on 
showing that they were illegal,** even though, at 
the time of payment, no coercive measures had been 
taken for collection of the tax,°* provided the defect 
was not due to the taxpayer’s own neglect;*® and 
in some such cases there is language implying that 
‘the protest itself, regardless of any legal compul- 
sion or duress, renders the payment involuntary.®® 
But the general rule, as laid down in other cases, 
some of them from the same jurisdictions in which 
such general statement is made, is that, in the ab- 
sence of a statute providing for protest,*7 a pro- 
test made at the time of payment will not save the 
payment from being voluntary, in the sense which 


forbids its recovery back, if it was not made under 


take not caused by neglect of a legal 
duty on the part of the person mak- 
ing the mistake, and, where plaintiff 
made a mistake of fact in paying its 
taxes when it was not liable, the mis- 
take was made by its own neglect of 
duty, and, the payment being volun- 
tary, the law will furnish no relief. 
Louisiana Realty Co. v. City of Mc- 
Alester, 108 P. 391, 25 Okl. 726. (2) 
Mistake as a basis for compelling a 
refunding in equity of taxes paid is 
a misapprehension or misunderstand- 
ing arising from ignorance as distin- 
guished from that inattention or ab- 
sence of thought which is inherent in 
negligence. Shenango Furnace Co. v. 
Fairfield Tp., 78 A. 937, 229 Pa 357. 
(3) Where the vice president of a 
corporation, having entire charge of 
payment of its taxes and ordering 
payment thereof was informed of 
every step in regard to the assess- 
ment and fixing of the rate and pay- 
ment of the taxes, directed the policy 
of the company as to payment of the 
tax, knew that it was the company’s 
policy to resist payment thereof, and 
wrote a letter dated after the pay- 
ment showing that at that time the 
company did not intend to contest the 
amount of the tax on certain grounds 
afterwards urged, the tax was not 
paid by mistake. Shenango Furnace 
Co. v. Fairfield Tp., supra. (4) That 
township taxpayers did not know, 
when they paid taxes, that more taxes 
were levied than were authorized by 
the electors does not entitle them to 
repayment, the irregularity being a 
matter of public record. Miner v. 
Clifton Tp., 137 N.W. 585, 30 S.D. 127. 

80. Bridgeport Hydraulic Co. v. 
Bridgeport, 130 A. 164, 103 Conn. 249; 
Gilpatrick v. Hartford, 120 A. 317, 98 
Conn. 471. ; 

[a]. Payment held not made by 
mistake.—Payment of taxes pending 
appeal staying collection, merely to 
avoid interest, and on an erroneous 
guess, was not under mistake allow- 
ing recovery of excess. H. EK. Verran 
Co. v. Town of Stamford, 142 A. 578, 
108 Conn. 47. 

81. Wilmington v. Ricault, 90 F, 
214, 32 C.C.A. 580; Weiser Nat. Bank 
v. Jeffreys, 95 P. 23, 14 Idaho 659. 

82. See infra § 1272. 

83. U.S.—Port Angeles Western R. 
Co. v. Clallam County, Wash., 44 F. 
(2d) 28 [aff 36 F.(2d) 956, and cert 
den 51 S.Ct. 495]; Port Angeles West- 
ern R. Co. v. Clallam County, Wash., 
20 F.(2d) 202 (both following Wash- 
ington decisions). 

Idaho.—Idaho Irr. Co. v. Lincoln 


County, 152 P. 1058, 28 Idaho 98; 
Shoup v. Willis, 6 P. 124, 2 Idaho 
(Hasb.) 120. 


Iowa.—Thomas v. Burlington, 28 
N.W. 480, 69 Iowa 140; Winzer v. 
Burlington, 27 N.W. 241, 68 Iowa 279; 


compulsion or duress,*® although it has been held 
that, in case of doubt as to whether payment was 


Bichands v. Wapello County, 48 Iowa 

R.I.— Rumford Chemical Works v. 
Ray, 34 A. 814, 19 R.I. 456; Dunnell 
Mfg. Co. v. Newell, 2 A. 766, 15 R.I. 


233. 

S.D.—Chicago & N. W. Ry. Co. v. 
Rolfson, 122 N.W. 348, 23 S.D. 405; 
Whittaker v. Deadwood, 82 N.W. 202, 
12 S.D. 608. 

Tex.—Cassidy Southwestern Com- 
mission Co. v. Duyal County, (Commn. 
App.) 3 S.W.(2d) 416 [rev (Civ.App.) 
276 S.W. 745]. 

Vt.—Village of Hardwick v. Town 
of Wolcott, 129 A. 159, 98 Vt. 348, 39 
A.L.R. 1222; National Metal Edge 
Box Co. v. Town of Readsboro, 111 A. 
386, 94 Vt. 405. 2 

Wash.—Northern Pac. Ry. Co. v. 
Spokane County, 270 P. 107, 148 Wash. 
699; Byram v. Thurston County, 251 
P. 103, 252 P. 948, 141 Wash. 28; Stim- 
son Timber Co, v. Mason County, 166 
P. 251, 9%. Wash.. 205;~ Owings. v. 
Olympia, 152 P. 1019, 88 Wash. 289. 

See St. Louis, ete., R. Co.. v. La- 
bette County, 66 P. 1045, 63 Kan. 889 
(unjust discrimination ground for re- 
covery of taxes paid under protest). 
‘ [a] Withholding payment.—To 
preserve his right to recover invalid 
taxes paid, one must not only protest 
against paying, but must withhold 
payment until active steps to enforce 
it are taken. Miner v. Clifton Tp., 
137 Now. 585, 30° S'Dy 1277. 

84. Albro v. Kettelle, 107 A. 198, 
42 R.I. 270; Galveston vy. Gorham, 49 
Tex. 279 (holding that, without im- 
mediate compulsion, unwillingness to 
pay an illegal tax may be manifested 
by payment under protest or notice of 
intended suit to recover it back, 
which would rebut the presumption 
of voluntary payment); Pittock, etc., 
Lumber Co. v. Skamania County, 167 
P. 108, 98 Wash. 145; Tozer v. Skagit 
County, 75 P. 688, 34 Wash. 147 [overr 
Montgomery v. Cowlitz County, 44 P. 
259, 14 Wash. 230]. See also supra . 
§ 1266 text and note 55. 

[a] Payment under protest is in- 
voluntary, although no levy or threat 
to levy had been made, nor any suit 
instituted or threatened for collec- 
tion of the tax. Albro v. Kettelle, 107 
A. 198, 42 R.I. 270. 

85. Bishop v. Tax Assessors of 
City of Newport, 133 A. 342, 47 RI. 
351 (holding that a taxpayer, pre- 
cluded by illness from bringing in ac- 
count of ratable estate to assessors, 
was entitled to recover from city 
amount of excessive tax paid under 
protest after overassessment). 

86. See cases passim supra notes 


83-85. 

87. See infra § 1272. 

88. U.S.—Union Pac. R. Co. v. 
Dodge County, 98 U.S. 541, 25 L.Ed, 
196; Lamborn y. Dickinson County, 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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voluntary, the protest may be taken into consider- 
ation in determining the question.’® In the absence 

of statute a tax paid involuntarily or under compul- 
sion or duress may be recovered back, even though 
no protest was made at the time of payment,®® and 
no protest is necessary to warrant recovery where 
such protest would be useless,®! or where the taxing 
officer illegally exacts payment of taxes, with notice 
of facts rendering the same illegal.9? 


97 U.S. 181, 24 L.Ed. 926; Nevada- 
California Power Co. v. Hamilton, 235 
F. 317; Montgomery v. Charleston, 99 
F. 114; Oceanic Steamship Co. v. 
Tappan, 18 F.Cas.No. 10,405, 16 
Blatchf. 296. But see Erskine v. Van 
Arsdale, 15 Wall. 75, 77 (“Taxes il- 
legally assessed and’ paid may always 
be recovered back if the collector un- 
derstands from the payer that the 
taxes are regarded as illegal, and that 
suit will be instituted to compel the 
refunding of ‘them"’); Herold v. 
Kahn, 159 F. 608, 86 C.C.A. 598 [mod 
163 F. 947, 99 C.C.A. 307] (holding 
that, when taxes are paid under pro- 
test that they are being illegally ex- 
acted, a sufficient foundation for a 
suit to recover the taxes is estab- 
lished). 

Ala.—Raisler v. Athens, 66 Ala. 
194; Gachet v. MeCall, 50 Ala. 307. 

Ark.—Brunson vy. Board of Di- 
rectors of Crawford County Levee 
Dist., 153 S.W. 828, 107 Ark. 24, 44 
L.R.A.N.S. 293, Ann.Cas.1915A 493. 

Cal.—Keyes v. City and County of 
San Francisco, 173 P. 475, 177 Cal. 
313; Dear v. Varnum, 22 P. 76, 80 Cal. 
86; Merrill v. Austin, 53 Cal. 379; 


Santa Rosa Bank vy. Chalfant, 52 Cal. 


170; Woodland Bank v. 
€al.3; 

Conn.—Underwood Typewriter Co. 
Yyarnomeriain, 102 A. 600, 92 Conn. 
199. 

Del.—Monaghan y. Lewis, 59 A. 948, 
21 Del. 218. 

D.C.—Georgetown College v. Dis- 
trict of Columbia, 11 App.D.C. 43. 

Ga.—Americus First Nat. Bank v. 
Americus, 68 Ga. 119. 

Ill.— School of Domestic Arts and 
Science v. Harding, 163 N.E. 15, 331 


Webber, 52 


Ill. 330; Conkling v. Springfield, 24 
N.E. 67,.132 Ill. 420; Peo. v. Miner, 
46 Ill. 374. 


Ind.—Spring Valley Coal Co. v. 
State, 154 N.E. 380, 198 Ind. 620; Dur- 
ham v. Montgomery County, 95 Ind. 
182; Patterson v. Cox, 25 Ind. 261; 
Jenks v. Lima Tp., 17 Ind. 326; Cin- 
cinnati, R. & Ft. W. R. Co. v. Wayne 
Tp. of Jay County, 102 N.E. 865, 55 
Ind.App. 533. ; 

Iowa.—Muscatine v. Keokuk North- 
ern Line Packet Co., 45 Iowa 185. 
But see Iowa cases supra note 83. 

Kan.—Wabaunsee County v. Walk- 
er, 8 Kan. 431. 

Ky.—Coleman v. Consolidated Real- 
ty Co., 40 S.W.(2d) 387, 239 Ky. 788. 

Me.—Sarlat v. McMennanin, 109 A. 
263, 119 Me. 587. E 

Mass.—Bogigian v. Commissioner 
of Corporations and Taxation, 152 N. 
E. 375, 256 Mass. 142 [cert den 47 S. 
Ct. 448, 273° U.S. 746, 71 L.Ed. 871]; 
Dexter v. Boston, 57 N.E. 379, 176 
Mass. 247, 79 Am.S.R. 306; Lee v. 
Templeton, 13 Gray 476; Forbes v. 
Appleton, 5 Cush. 115. 

Mich.—Williams v. Merritt, 116 N. 
W..386, 152 Mich. 621; White v. Mill- 
brook Tp., 27 N.W. 674, 60 Mich. 532; 
Louden v. East Saginaw, 2 N.W. 182, 
41 Mich. 18; Detroit v. Martin, 34 
Mich. 173. 

Minn.—Oakland Cemetery Assoc. v. 
Ramsey County, 108 N.W. 857, 109 N. 
W. 237, 98 Minn. 404, 116 Am.S.R. 
377; Falvey v. Hennepin County, 79 
N.W. 302, 76 Minn. 257. 

Mo.—Robins v. Latham, 36 S.W. 33, 
134 Mo. 466. 

Mont.—Hill v. Lewis and Clark 
County, 171 P. 929, 54 Mont. 479. 

N.H.—Amoskeag Mfg. Co. v. Man- 
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able.®? 


Of course, if 


chester, 47 A. 74, 70 N.H. 336. 

N.J.—Koewing v. Town of West 
Orange, 99 A. 208, 89 N.J.Law 539. 

N.Y.—Flower v. Lance, 59 N.Y. 
603; Boston Mfr’s Mut. Fire Ins. Co. 
bean rusian 85 N.Y.S. 44, 41 Misc. 

N.D.—St. Anthony, etec., Elevator 
Co. v. Bottineau County, 83 N.W. 212, 
9 N.D, 346, 50 L.R.A. 262. 

Ohio.—Whitbeck v. Minch, 31 N. 
E. 743, 48 OhioSt. 210; Baker y. Cin- 
cinnati, 11 Ohio St. 534. But see 
Hornberger v. Case, 9 Ohio Dec. (Re- 
print) 434, 13 Cine.L.Bul, 511 (holding 
that payment under formal protest 
indorsed on official receipts was not 
voluntary). 

Or.—Johnson v. Crook County, 100 
P. 294, 53 Or. 329, 1338 Am.S.R, 834. 

Pa.—Peebles v. Pittsburgh, 101 Pa. 
304, 47 Am.R. 714; Christ Church 
Hospital v. Philadelphia County, 24 
Pa. 229 [error dism 20 How. (U.S.) 
26, 15 L.Ed. 802]; Sassman vy. Bed- 
minster Tp., 37 Pa.Co. 191. See Wash- 
ington County v. Pittsburgh Plate 
Glass Co., 18 Pa.Dist. 817 (voluntary 
payment under protest pending ap- 
peal from assessment ends appeal). 

Tenn.—Cincinnati, ete, R. Co. v. 
Hamilton County, 113 S.W. 361, 120 
Tenn, 1. : 

Tex.—Gaar v. Shannon, 115 S.W. 
361, 52 Tex. 634 [aff 32 S.Ct. 236, 223 
U.S. 468, 56 L.Ed. 510]. But see Cas- 
sidy Southwestern Commission Co. v. 
Duval County, (Commn.App.) 3 S.W. 
(2a) 416 [rev (Civ.App.) 276 S.W. 
745] supra note. 

Vt.—Meacham v. Newport, 39 A. 
631, 70 Vt. 67; Burnham v. Strafford, 
53 Vt. 610. But see Vermont cases 
supra note 83. 

Va.—Phebus v. Manhattan Social 
Club, 52 S.E. 839, 105 Va. 144 

Wis.—Beck v. Milwaukee County, 
219 N.W. 205, 196 Wis. 259 [cert den 
49 S.Ct. 34, 278 U.S. 639, 73 L.Ed. 554]; 
Beck v. Slate, 219 N.W. 197, 196 Wis. 
242; A. H. Stange Co. v. Merrill, 115 
N.W. 115, 134 Wis. 514; Parcher v. 
Marathon County, 9 N.W..23, 52 Wis. 
388, 88 Am.R. 745. 

Wyo.—Carton y. Uinta County, 69 
P. 1018, 10 Wyo. 416. . 

Eng.—Marriott v. Hampton, 7 T.R. 
269, 101 Reprint 969. 

Ont.—Benjamin v. 

Corp., 26 U.C.Q.B. 660. 

“There are, no doubt, cases to be 
found in which the language of the 
court, if separated from the facts of 
the particular case under considera- 
tion, would seem to imply that a pro- 
test alone was sufficient to show that 
the payment was not voluntary; but 
on examination it will be found that 
the protest was used to give effect to 
the other attending circumstances.” 
Union Pac. R. Co. v. Dodge County, 98 
U.S. 541, 544, 25 L.Ed. 196. 

89. Koewing v. West Orange, 99 A. 
2038, 89 N.J.Law_ 5339. 

90. Cal.—Meek v. McClure, 49 Cal. 
623; Whyte v. State, 294 P. 417, 110 
Cal.App. 314; Grimes y. Merced Coun- 
ty, 273. PB. 839, 96 Cal.App. 76. 

Fla.—New Smyrna Inlet Dist. v. 
Bsch, 137 So. 1, 138 So. 49. 

Ill.— Yates v. Royal Ins. Co., 65 N. 
E. 726, 200 Ill. 202. - 

Ky.—Coleman v. Consolidated Real- 
ty Co., 40 S.W.(2d) 387, 239 Ky. 788. 

Me.—Howard v. Augusta, 74 Me. 
09. 

Mass.—Boston, ete., Glass Co. v. 
Boston, 4 Metc. 181. 


Elgin County 


[§ 1272] b. Statutory Provisions. 
statute in some of the states, illegal taxes may 
be recovered back in an action at law when their 
payment was accompanied by a formal protest 
against the validity of the taxes and against being 
compelled to pay them.®* 
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payment is made under implied duress as well as 
under protest, the right of recovery is unquestion- 


By force of 


Such statutes are val- 


Mich.—Newberry v. City of Detroit, 
150 N.W. 838, 1°84 Mich. 188; Cox v. 
Welcher, 36 N.W. 69, 68 Mich. 2638, 
13 Am.S.R. 339. 

N.J.—Koewing v. West Orange, 99 
A. 203, 89 N.J.Law 539. 

Wis.—A. H. Stange Co. v. Merrill, 
115 N.W. 115, 134 Wis. 514. 

91. Whyte v. State, 294 P. 417, 110 
Cal.App. 314. 

92. Whyte v. State, supra. 

93. International Paper Co. v. Bur- 
rill, 260 F. 664. 

94. See statutory provisions. 

[a] Statutes construed and ap- 
plied.—Rice v. Muskegon, 114 N.W. 
661, 150 Mich. 679; Lingle v. Elmwood 
Tp., 105 N.W. 604, 142 Mich: 194; 
Michigan Sanitarium, ete., Assoc. y. 
Battle Creek, 161 N.W. 855, 138 Mich. 
676; Gage v. Saginaw, 84 N.W. 1100, 
87 N.W. 1027, 128 Mich. 682; Monroe 
Water Co. v. Frenchtown Tp., 57 N. 
W. 268, 98 Mich. 431; McFarlan v. 
Cedar Creek Tp., 53 N.W. 782, 93 Mich. 
558; Mills v. Richland Tp., 40 N.W. 
183, 72 Mich. 100; Bond v. Town of 
Tarboro, 136 S.H. 713, 193 N.C. 248; 
Norfolk-Southern R. Co. v. Board of 
Com’rs of Carteret County, 124 S.E. 
560, 188 N.C. 265; Carstarphen v. 
Town of Plymouth, 118 S.E. 905, 186 
N.C. 90; Alfonso Rivera Co. v. Bene- 
dicto, 32 Porto Rico 98; West India 
Oil Co. v. Porto Rico, 26 Porto Rico 
457; Central Aguire Co. v. Porto Rico, 
26 Porto Rico 456; Russell v. Porto 
Rico, 26 Porto Rico 456; Crehore v. 
Porto Rico, 26 Porto Rico 455; HEn- 
senada v. Porto Rico, 26 Porto Rico 
455; Fortuna v. Porto Rico, 26 Porto 
Rico 454; South Porto Rico Sugar Co. 
vy. Porto Rico, 26 Porte Rico 446; En- 
senado y. Hill, 24 Porto Rico 462; 
Union Central Life Ins. Co. v. Gromer, | 
19. Porto Rico 856; State v. County 
Board of Sup’rs of Sheboygan Coun- 
ty, 216 N.W. 144, 194 Wis. 456. 

‘[{b] In California (1) Pol. Code § 
3819, providing that at any time after 
the assessment book has been received 
by the tax collector one who claims 
that the assessment is void, in whole 
or in part, may pay the same under 
protest, and may bring an action 
against the county to recover the tax- 
es, ete., is not limited to cases in 
which the taxpayer had vainly ap- 
plied for relief before the assessor had 
closed his books, and before the board 
of equalization had adjourned, but au- 
thorized the recovery of taxes paid 
under protest on nontaxable proper- 
ty, without prior application to such 
officer or board. Brenner y. City ot 
Los Angeles, 116 P. 397, 160 Cal. 72 
foverr Henne y. Los Angeles County, 
61 P.-1081, 129 Cal. 297]. (2) Such 
section does not furnish an exclusive 
remedy; § 3804 providing for the re- 
funding of taxes illegally collected, 
authorizing the recovery of taxes as- 
sessed on property not subject to tax- 
ation, although paid without protest. 
Brenner vy. City of Los Angeles, su- 
pra; Stewart Law, etc., Co. v. Alame- 
da County, 76 P. 481, 142 Cal. 660. 
(3) Section 3819 does not limit the 
right to attacks on the assessment 
but authorizes an action attacking a 
tax levy. Connelly v. City and Coun- 
ty of San Francisco, 127 P. 834, 164 
Cal.” 101, (4) Recovery limited to 
cases of illegality see infra text and 
note 1. 

[c] In Colorado (1) under a stat- 
ute providing for recovery of taxes 
paid under protest when found to be 
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id,®® and are distinct from, and in derogation of,, the 
common-law rule as to voluntary payments,®® their 
effect being to make payment of an illegal tax under 
protest involuntary, irrespective of any question of 


erroneous or illegal, the remedy of a 
property owner for the levy of an ex- 
cessive tax is to pay the same under 
protest and bring suit against the 
county to recover back. Holly Sugar 
‘Corporation vy. Board of Com’rs of 
Mesa County, 10 F.(2d) 506. ° (2) 
Where sheep were assessed under 
unconstitutional stafute, the own- 
er could recover taxes paid under 
protest. Boyer Bros. v. Board of 
Com’rs of Routt County,: 288 P. 408, 
87 Colo. 275. (3) The board of coun- 
ty commissioners must refund, with- 
out abatement, an unlawful tax on a 
reservoir dam assessed aS an im- 
provement on land and paid to prevent 
tax foreclosure. Antero & Lost Park 
Reservoir Co. v. Board of Com’rs of 
Park County, 177 P. 148, 65 Colo. 375. 

[dad] In Nebraska (1) taxes collect- 
ed for an illegal or unauthorized pur- 
pose may, under one provision of the 
statute, be recovered back, although 
not paid under protest. Chicago, etc., 
R. Co. v. Lincoln County, 92 N.W. 208, 
66 Neb. 228 (where, however, protest 
was made); Dakota County v. Chica- 
g0, ete., R. Co., 88 N.W. 663, 63 Neb. 
405; Custer County v. Chicago, etc., 
R. Co., 87 N.W. 341, 62 Neb. 657; Chi- 
cago, etc., R. Co. v. Nemaha County, 
69 N.W. 958, 58 Neb. 393. ((2) Under 
another provision, property not lia- 
ble to taxation, or which has been 
twice assessed in the same year, and 
taxes paid thereon, may be paid under 
protest, and the taxpayer may apply 
for a refund. See supra § 1255 note 
30 [el]. 

fe] In Oklahoma (1) the statutory 
method of paying taxes under protest 
and giving notice and suing to recov- 
er them applies to any taxes required 
to be collected by the county treas- 
urer and otherwise falling within the 
statute. Johnson vy. Bonaparte, 249 
P. 380, 121 Okl. 188. (2) The statute 
applies not only to ad valorem taxes, 
but to gross production taxes. Mc- 
Coy vy. Childers, 256 P. 25, 124 Okl. 256 
[cert dism 48 S.Ct. 519, 277 U.S. 302, 
76 L.Ed. 891]. (3) Unauthorized tax 
levy by county excise board exceed- 
ing statutory limit for current ex- 
penses is illegal, and the excessive 
part thereof paid under protest may 
be recovered. Albrecht vy. Jones, 267 
P. 270, 180 Okl. 277. (4) Unless oth- 
erwise authorized by vote of a mu- 
nicipality, the excise board cannot 
levy a tax in excess of the limit pro- 
vided by Sess. L. (1913) c 195, and if 
Such excessive levy is made, such ex- 
cess is illegal, and a suit will lie to 
recover that portion of the money, the 
product of the excessive part of the 
levy. St. Louis-San Francisco ‘Ry. 
Co. v. Caldwell, 182 P. 688, 75 Okl. 
153. (5) Where, taxing officials fail 
to certify tax rolls, as provided by 
statute, payment under protest may 
be made after statutory delinquency, 
and suit maintained to recover al- 
leged illegal taxes. Aaronson vy. 
Smiley, 285 P. 59, 142 Okl. 29; Grubb 
v. Smiley, 285 P. 38, 142 Okl. 19; 
Coggeshall v. Smiley, 285 P. 48, 142 
Okl. 8; Aaronson y. Smiley, 283 P. 
789, 140 Okl. 255; Coggeshall v. Smi- 
ley, 283 P. 788, 140 Okl. 242; Grubb 
v. Smiley, 283 P. 784, 140 Okl. 233. 
(6) National bank, claiming to be dis- 
ecriminated against, because a greater 
rate of taxes had been levied and 
collected on its shares of stock than 
was permitted by law, properly paid 
taxes under protest and sued for al- 
leged illegal excess. First Nat. Bank 
v. Andrews, 283 P. 255, 140 Okl. 268; 
First Nat. Bank v. Andrews, 283 P. 
254, 140 Okl. 268; First Nat. Bank v. 
Andrews, 283 P. 254, 140 Okl. 267; 
American Nat. Bank vy. Andrews, 283 
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P. 253, 140 Okl. 266. (7) A purchaser 
of school land from the state, in pos- 
session under an executory contract, 
being “owner thereof” within Rev. L. 
(1910) § 7307, cannot recover taxes 
paid thereon under protest. Boone 
v. Porter, 146 P. 584, 45 Okl. 615. 
(8) Where plaintiff owned two adja- 
cent tracts, one taxable and the oth- 
er not, and they were assessed as‘one 
one year and sold for taxes the next, 
and tax certificate issued, and the 
following year plaintiff paid the taxes 
to the county treasurer under protest, 
contending that a portion of such tax 
was void, and received from the treas- 
urer a certificate of redemption, and 
within thirty days sued the treasur- 
er to recover the amount of illegal 
taxes, Judgment against the treasurer 
was not erroneous, under Rev. t 
(1910) § 7413, and Sess. L. (1915) ¢ 
107 subd b § 7. Mullican v. Smith, 
204 P. 904, 85 Okl. 148. (9) Taxes 
paid under protest to pay void bonds 
may be recovered, although their va- 
lidity was not contested within thir- 
ty days after approval by the attor- 
ney-general as required by Comp. St. 
(1921) c 25 art 6. Eaton vy. St. Louis- 
San Francisco Ry. Co., 251 P. 1032, 
122 Okl. 143. (10) One who pays tax- 
es on or before the date on which the 
treasurer advised the public that the 
first half of taxes would become delin- 
quent may recover taxes paid under 
protest, although the county treasur- 
er misinformed the public as to the 
date. First Nat: Bank v. Pitts, 249 
PP. 907, 120. OKI.’ 8. =CL1). CompiSt. 
(1921) § 9971 contemplates that notice 
to recover taxes paid under protest 
shall be given the collecting officer 
at the time of payment. State v. 
Bennett, 243 P. 726, 114 Okl. 76. (12) 
When a taxpayer pays the full amount 
of the tax demanded of him by the 
county treasurer under protest and 
within the time provided by law, he 
is entitled to maintain an action to 
recover the illegal portion of such 
tax, under the statute, although the 
amount demanded and paid was not 
the full amount of the tax due, as the 
only method by which the taxpayer 
can ascertain the amount of the tax 
is from the county treasurer. Okla- 
homa News Co. v. Ryan, 224 P. 969, 
101 Okl. 151. (13) Where a county 
invested a-sinking fund in county 
warrants, and in its financial state- 
ment included such investment, charg- 
ing such investment against the sink- 
ing fund account in report of liabil- 
ities was illegal, and caused arbitra- 
ry increase of levy, in view of Comp. 
St. (1921) § 9699, and the taxpayer 
is entitled to recover excess levy 
paid under protest. Ryan vy. Bass 
Furniture Co., 241 P. 786, 113 Okl. 
86. (14) Taxes, although paid under 
protest, cannot’ be recovered under 
Comp, L. (1921) § 9971, on the sole 
ground that the county excise board 
first added ten per cent to the total 
amount of revenue to be raised and 
deducted the surplus balance and 
probable income from other sources 
afterward, it being contemplated by 
statute that the ten per cent as an 
allowance for delinquent taxes shall 
be added first, the surplus balance 
and probable income deducted after- 
ward, and the rate of levy computed 
upon the remainder. Hines y. Dalton, 
217 P. 168, 90 Okl. 239. (15) L. (1915) 
ce 107 art 1 subd b § 7, providing for 
payment of taxes pending litigation, 
can only be invoked where the ille- 
gality of the tax in question arises 
from some action whereby the prop- 
erty is placed on the tax rolls from 
which the law _ provides no appeal. 
Sowers v. First Nat. Bank, 213 P. 876, 
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compulsion or duress within the rules of the com- 
mon law.27 While the taxpayer must bring himself 
within, and substantially comply with, the terms of 
the statute,°* the statute should be liberally con- 


89 Okl. 160. 

[f] In South Carolina the statute 
authorizing payment of tax under 
protest, and recovery back by action 
at law, refers to city and state taxes, 
as well as to county taxes. Columbia 
Gaslight Co. v. Mobley, 137 S.E. 211, 
139 S.C. 107; Fourth Nat. Bank v. 
City of Greenville, 74 S.E. 126, 91 8S. 
Cws 


PSA's 

[g] In South Dakota (1) the rem- 
edy given by Rev. Code (1919) § 6826, 
providing that the taxpayer may pay 
a tax under protest, and sue to re- 
cover such payment, is exclusive of 
eommon-law rules, and) except as 
modified by the refund statute, § 6813, 
affords the only rémedy for recovery 
back of taxes paid. Security Nat. 
Bank v. Twinde, 217 N.W. 542, 52 S. 
D. 352 [appeal dism 49 S.Ct. 81, 278 
U.S) 569, 73 LiEd.' 511].)'°€2) The 
protest statute and the statute pro- 
viding for application to county com- 
missioners for tax refund are not in 
conflict. Casey v. Butte County, 217 
N.W. 508, 52 S.D. 334. (3) -Where 
shares of state bank stock are taxed 
at a greater rate than other moneyed 
capital coming into competition, the 
bank may recover excess tax paid un- 
der protest. Commercial State Bank 
of Wagner v. Wilson, 220 N.W. 152, 
53), SDN (82. 

95. Casco Co. v. Thurston County, 
(Wash.) 2 P.(2d) 677. 

[a] Thus a statute providing that 
injunctions and restraining orders 
shall not be granted to restrain col- 
lection of any tax, except where it is 
void, or the property is exempt from 
taxation, but further providing that 
payment of an excessive tax may be’ 
paid under protest, and authorizing 
the taxpayer to bring an action to re- 
cover a tax paid under protest, is not 
an unconstitutional encroachment on 
the powers of the judiciary. Casco 
Co. v. Thurston County, (Wash.) 2 P, 
(2d) 677. ; 

96. Hellman y. Los Angeles, 82 P. 
318, 147 Cal. 653; Omaha vy. Kountze, 
40 N.W. 597, 25 Neb. 60; A. H. Stange 
an v. Merrill, 115 N.W. 115, 134 Wis. 

97. U.S.—Western Ranches vy, Cus- 
ter County, 89 F. 577 (construing 
Montana statute). 

Cal.—Mendocino Bank v. Chalfant, 
be 471; Falkner v. Hunt, 16 Cal. 

4 5 

Okl.—Lusk v. Ryan, 171 P. 323, 69 
Okl. 165. ; 

Utah.—Centennial Eureka Min. Co. 
Vypner County, 62. P. 1024, 22 Utah 


Wis.—A. H. Stange Co. v. Merrill, 
115 N.W. 115, 134 Wis. 514; Judd v; 
Fox Lake, 28 Wis. 583. 

Payment under compulsion or du- 
ress see Supra §§ 1265-1269. 

98 Cal.—Globe Grain, ete., Co. v. 
Los Angeles County, 216 P. 631, 62 
Cal.App. 297. . 

Neb.—Bankers’ Life Assoc. y. Doug- 
las County, 85 N.W. 54, 61 Neb. 202. 

Okl.—Aaronson v. Smiley, 285 P. 
59, 142 Okl. 29; Grubb v. Smiley, 285 
P. 38, 142 Okl. 19; Coggeshall v. Smi- 
ley, 285 P. 48, 142 Okl. 8; Aaronson 
v. Smiley, 283 P. 789, 140 Okl. 255; 
Coggeshall v. Smiley, 283 P. 789, 140 
Okl. 242; Grubb v. Smiley, 283 P. 
784, 140 Okl. 233; Bristow Battery 
Co. v. Payne, 252 P. 423, 123 Okl. 137; 
Oklahoma News Co. v. Ryan, 224 P. 
969; 10 OKT. Vous 

S.D.—Security Nat. Bank y. Twinde, 
217 N.W. 542, 52 S.D. 352 [appeal dism 
pee 81, 278 U.S. 569, 73 L.Ra, 

Utah.—Neilson v. San Pete County 
123 P. 334, 40 Utah 560. s 


For later cases, developments and changes in the law see 4unotations, same title and section number, 
‘ 


, 
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strued if necessary to reach and decide the merits.®® 
As a general rule recovery can be had only in cases 
where the tax is entirely invalid or unauthorized, 
not where the ground of objection goes only to er- 
rors, irregularities, or overvaluations, honestly made, 
in the assessment,! unless there has been fraud on 
the part of the assessors,? as where the valuation 
is grossly excessive or discriminatory,* or unless 
the assessors failed to comply with express statu- 
tory requirements in making the valuation. 
where the tax is illegal, the taxpayer may be es- 


topped to complain. 


_ Conditions precedent to action see 
infra § 1275. 

99. Connelly v. San Francisco, 127 
P. 834, 164 Cal. 101; Columbia Gas- 
light Co. v. Mobley, 137 S.H. 211, 139 
HORA 

1. Steele y. San Luis Obispo Coun- 
ty, 93 P. 1020,.152 Cal. 785; Henne 
v. Los Angeles County, 61 P. 1081, 129 
Cal. 297; Hammond Lumber Co. v. 
Los Angeles County, 285 P. 896, 104 
Cal.App. 235; Globe Grain, etec., Co. v. 
Los Angeles County, 216 P. 631, 62 
Cal.App. 297; H. & W. Pierce, Inc., 
v. Santa Barbara County, 180 P. 641, 
40 Cal.App. 302; Hinds v. Belvidere 
Tp., 65 N.W. 544, 107 Mich. 664; Can- 
field Salt, ete., Co. v. Manistee Tp., 
59 N.W. 164, 100 Mich. 466; Weston 
v. Luce County, 61 N.W. 15, 102 Mich. 
528; Shelden y. Marion Tp., 59 N.W. 
614, 101 Mich. 256; Minor Lumber 
Co. v. Alpena, 56 N.W. 926, 97 Mich. 
499; Peninsula Iron Co. v. Crystal 
Falls Tp., 27 N.W. 666, 60 Mich. 510; 
Peninsula Iron, etce., Co. v. Crystal 
Falls, 26 N.W. 840, 60 Mich. 79; Grand 
Rapids v. Blakely, 40 Mich. 367, 29 
Am.R. 539; Nutter v. Carbon Coun- 
ty, 196 P. 1009, 58 Utah 1. 

fa] Rule applied.—(1) Failure of 
board of equalization to raise assess- 
ment of surrounding lands for pur- 
poses of taxation, as it did plaintiff's 
lands, does not constitute fraud en- 
titling plaintiff to recover taxes paid 
under protest, in view of the fact that 
the time was too short to permit the 
raising of such assessments. Wild 
Goose Country Club vy. Butte County, 
212 P. 711, 60 Cal.App. 339. (2) As- 
sessment made by assessor, who did 
not adopt a method of valuation so 
out of relation with the factors that 
should enter into a fair considera- 
tion of the matter of value as to cause 
assessment to be discriminatory and 
not just when compared with assess- 
ments of other similar property af- 
firmed by the board of equalization, 
is conclusive, in an action to recover 
taxes paid under protest in the ab- 
sence of a showing of actual or con- 
structive fraud, even though a better 
method of arriving at the value of the 
property might have been followed. 
Birch vy. Orange County, 210 P. 57, 59 
Cal.App. 132. =i 

{[b] In Arizona (1) as a condition 
precedent to recovery, from_a coun- 
ty, of excessive taxes paid, under 
Civ. Code (1913) par 4887, taxes must 
be paid, under written protest setting 
forth reasons of protest, and, as a 
condition to recovery in action refer- 
red to in par 4939, payment of the tax 
must be made before the action is 
commenced, and when made it must 
clearly appear that payment is not 
voluntary, but under protest, express- 
ly to commence action to test legal- 
ity of tax. Arizona Eastern R. Co. v. 
Graham County, 179 P. 959, 20 Ariz. 
257. (2) But the legality of a tax 
is the only subject of inquiry in an 
action, under par 4939, and the ques- 
tion of overvaluation, claimed to vio- 
late the federal constitution and 
Const. art 9 § 1, could not be litigat- 
ed. Yuma County v. Arizona & S. R. 
Co., 243 P. 907, 30 Ariz. 27. (3) 
Cause of action under par 4939 cannot 
arise until assessment has been made 
and equalized, and a levy made on 
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[§ 1273] c. Requisites and Sufficiency of Protest. 
If the statute does not require a protest to be in 
writing, no particular formality in making it is 
necessary ;° but if a written protest is required, the 
statute is not satisfied by an oral objection, even 
though accompanied by a memorandum written on 
the tax bill or on the margin of the assessment roll.7 
In the absence of any statute requiring protest, it 
has been held that a protest which gives notice that 
the right to collect the tax is disputed is sufficient, 
without setting forth the grounds on which the il- 


legality of the tax is based,’ although some author- 


the basis of the equalized value of 
property subject to taxation, Arizo- 
ha Eastern R. Co. v. Graham Coun- 
ty, supra. (4) Proceeding to recoy- 
er excessive taxes, under par 4887, 
can be interposed only at such state 
of the taxing procedure that the de- 
termination of the court may become 
effective as a part of such procedure, 
as indicated by provision that the 
decision shall be in writing, and a 
copy delivered to board of supervis- 
ors, who shall correct assessment 
roll. Arizona Eastern R. Co. v. Gra- 
ham County, supra. ‘ 
2. Miller v. Richardson, 187. P. 
411, 182 Cal. 115; Lingle v. Elmwood 
Tp., 105 N.W. 604, 142 Mich. 194; 
Pingree Nat. Bank v. Weber County, 
183 P. 334, 54 Utah 599. 

[a] Thus, where the taxpayer 
could have had any error in the num- 
ber of cattle assessed to him cor- 
rected by making application to the 
board of equalization, the question in 
a statutory action to recover payment 
made under protest is whether such 
board in refusing to correct the er- 
ror, if one was in fact made, acted 
unlawfully, maliciously, or fraudu- 
lently; if its act was a mere error 
of judgment, the courts are powerless 
to give relief. Nutter v. Carbon 
County, 196 P. 1009, 58 Utah 1. 

3. Birch v. Orange County, 200 P. 
647, 186 Cal. 736; Southern Pacific 
Land Co. v. San Diego County, 191 P. 
931, 1838 Cal. 543; Birch v. Orange 
County, 210 P. 57, 59 Cal.App. 133. 

[a] Rule applied.—Where plain- 
tiff’'s property was assessed at nearly 
twice its real value, while other prop- 
erty was assessed in pursuance of a 
systematic, willful scheme, at not to 
exceed twenty five per cent of its real 
value, which was shown to the board 
of equalization by evidence without 
substantial contradiction, the board 
should have reduced plaintiff's valua- 
tion, and its willful refusal would 
seem to constitute “fraud” or some- 
thing “equivalent to fraud,” entitling 
plaintiff to recovery under Pol. Code 
§ 3819, for excess taxes paid under 
protest. Southern Pacific Land Co. 
v. San Diego County, 191 P. 931, 183 
Cal. 543. 

4. Miller & Lux v. Richardson, 187 
P. 411, 182 Cal. 115; Hays v. Bona- 
parte, 264 P. 605, 129 Okl. 258; Pin- 
gree Nat. Bank of Ogden y. Weber 
County, 183 P. 334, 54 Utah 599. 

[a] Failure to notify owner of in- 
crease.—(1) Where property valua- 
tion was increased without timely 
notice to taxpayer and without knowl- 
edge or consent on his part, thereby 
depriving him of his remedy by ap- 
peal, he may pay the taxes under pro- 
test and sue to recover them back. 
In re Gibbens, 286 P. 318, 142 Okl. 
180; Bond v. Zweigel, 264 P. 893, 130 
Okl. 1; Hays v. Bonaparte, 264 P. 605, 
129 Okl. 258. (2) The statute au- 
thorizing recovery of taxes paid un- 
der protest remained in effect as re- 
spects unlawful increase in .assessed 
value of property subject to ad valo- 
rem taxation after initiative petition 


No. 100 became effective. In re Gib- 
bens, supra. (3) Where a state 
bank’s assessment was increased, 


without notice by addition by the 
county board of equalization of the 


value of state public building bonds, 
issued under L. (1910-1911) ec 89, and 
thereunder exempt, the tax was ille- 
gal as to amount of increase, and the 
bank’s remedy was to pay the tax 
levied, and sue to recover illegal por- 
tion. Bretz v. El Reno State Bank, 
177; Ps 362.71, OkKl.- 283, 

5. Wood v. Norwood Tp., 17 N.W. 
229, 52 Mich. 32. 

[a] Illustration.—A taxpayer who, 
as a member of the board of super- 
visors, votes for the levying of a cer- 
tain tax, cannot be allowed to com- 
plain of his own act and recover the 
amount, by reason of having paid it 
under protest on the ground of its 
illegality. Wood vy. Norwood Tp., 17 
N.W. 229, 52 Mich. 32. 

Waiver or estoppel affecting right 
As ak td generally see supra § 

6. Salthouse v. Board of Com’rs of 

McPherson County, 224 P. 73, 115 Kan. 
674; Salthouse v. Board of Com’rs of 
McPherson County, 224 P. 70, 115 Kan. 
668, 672 [cit Cyc]; Lyon v. Receiver 
of Taxes, 17 N.W. 839, 52 Mich. 271; 
Custer County v. Chicago, ete., R. Co., 
87 N.W. 341, 62 Neb. 657; Murdock vy. 
Murdock, 113 P. 330, 38 Utah 373. 
_ ta] Thus, under Comp. lL. (1907) 
§ 2684, authorizing the payment of 
taxes claimed to be illegal under pro- 
test and a suit to recover the same, 
without prescribing the form of pro- 
test, it is not required that the pro- 
test be in writing or in any partic- 
ular form, it being sufficient if the 
payment is made under an oral pro- 
test given to the collector at the time 
of payment, and by him entered or 
noted on the record. Murdock v. 
Murdock, 113 P. 330, 38 Utah 373. 

7. Traverse Beach Assoc. v. Elm- 
wood Tp., 105 N.W. 30, 142 Mich. 78. 

[a] In Massachusetts (1) it has 
been held that an oral protest accom- 
panied by a request that it be noted 
does not become a written protest by 
reason of the treasurer’s clerk writing 
the word “protest”? in his book, and 
writing the words “paid under pro- 
test” on the receipts which he re- 
turned to the taxpayer. Knowles v. 
Boston, 129 Mass. 551. (2) On the 
other hand it has been held that in- 
dorsement of a protest on the face 
of tax bills and handing them to col- 
lector when the tax was paid were 
sufficient, Trustees of Thayer Acade- 
my v. Board. of Assessors of Brain- 
tree, 122 N.E. 410, 232 Mass. 402; 
Borland v. Boston, 132 Mass. 89, 42 
Am.R, 424. 

8 National Metal Edge Box Co. v. 
Readsboro, 111 A. 386, 94 Vt. 405; 
Northern Pac. Ry. Co. v. Yakima 
County, 251 P. 110, 252 P. 942, 141 
Wash. 47; Byram v. Thurston County, 
251 P. 1038, 253 P. 948, 141 Wash. 28. 

[a] Protest held sufficient.— 
Where a taxpayer mailed a check in 
payment of taxes with a letter, stat- 
ing that payment was made under 
protest, that the taxpayer understood 
such payment to be necessary in or- 
der to avoid penalty, and that the 
necessary proceedings would be taken 
to recover the tax so paid, the pay- 
ment was involuntary. National Met- 
al Edge Box Co. v. Town of Reads- 
boro, 111 A. 386, 94 Vt. 405. 

{b] In Mississippi (1) it has been 
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ities have held that the grounds of protest must be 


stated with reasonable certainty.° 


statute requires a written protest specifying the 
grounds,!® a protest must substantially comply with 
the statute,!1 although it need not meet the require- 
ments of a petition filed in court for recovery of 
taxes paid,!? or set forth facts of which the tax 
collector has notice, or which he is bound to know, 


officially.+* 


[§ 1274] 6. Actions or Proceedings for Recovery 
of Taxes—a. Nature and Form of Remedy and De- 


held that, where a tax levied under an 
unconstitutional law is paid under a 
general protest, it may be recovered, 
and where the act is void or the as- 
sessment is void on its face, a gen- 
eral protest is sufficient, but, if the 
invalidity is caused by the failure to 
do a particular thing or results from 
facts not apparent of record; a spe- 
cial protest is necessary. Pearl Riv- 
er County v. Lacey Lumber Co., 86 
So. 755, 124 Miss. 85. (2) General 
protest against payment of taxes to 
municipality on void assessment is 
sufficient as basis of recovery of such 
taxes. City of Hattiesburg v. New 
Orleans & N. E. R. Co., 106 So. 749, 
108 So. 799, 141 Miss. 497. 

9. Albro v. Kettelle, 107 A. 198, 42 
R.I. 270 [overr Whitford v. Clarke, 80 
2b joo. adh Gol oO Lik. AJ Neoana (0s 
Ann.Cas.1913D 564; Rumford Chemi- 
cal Works v. Ray, 34 A. 814, 19 R.I. 
456 (both holding that it was not nec- 
essary that the grounds on which it 
was claimed the tax was illegal 
should be specified)]; Miner v. Clif- 
ton Tp., 137 N.W. 585, 30 S.D. 127. 

[a] Protest held insufficient.—The 
payer to a town of taxes illegally as- 
sessed, who merely protested as evi- 
denced by the receipts issued by the 
town collector bearing the words 
“paid under protest,” but did not spec- 
ify with reasonable certainty the de- 
fect or error on which his protest was 
based, could not recover back the il- 
legally assessed taxes so paid. Ad- 
ams Express Co. v. Rattermann, 10 
OhioDec. (Reprint) 469; Albro v. 
Kettelle, 107 A. 198, 42 R.I. 270. 

10. See statutory provisions. 

11. Ariz.—Arizona Eastern R. Co. 
Secreta County, 179 PB. 959, 20 Ariz. 

Cal.+Spencer v. Los Angeles, 179 
P. 163, 180 Cal. 103; Mackay v. San 
Francisco, 61 P. 382, 128 Cal. 678; 
Meek v. McClure, 49°Cal. 623. 

Mich.—Lingle v. Elmwood Tp., 105 
N.W. 604, 142 Mich. 194; Whitney v. 
Port Huron, 50 N.W. 316, 88 Mich. 268, 
26 Am.S.R. 291; Peninsula Iron Co. 
v. Crystal Falls Tp., 26 N.W. 840, 60 
Mich. 79. 

Neb.—-Bankers’ L. Assoc. v. Douglas 
County, 85 N.W. 54, 61 Neb. 202; Da- 
vis v. Otoe County, 76 N.W. 465, 55 
Neb. 677. 

Okl.—Fearnside v. Graham, 1 P. 
(2d) 763, 151 Okl. 51; Oklahoma News 
Co. v. Ryan, 224 P. 969, 101 Okl. 151. 

[a]. Protest held sufficiently spe- 
cific.—Mackay v. San Francisco, 61 P. 
382, 128 Cal. 678; Whitney v. Port 
Huron, 50 N.W. 316, 88 Mich. 268, 26 
Am.S.R.. 291. 

[b] Protest held insufficient.— 
Peninsula Iron Co. v. Crystal Falls 
Tp., 26 N.W. 840, 60 Mich. 79. 

12. Jones v. Kennedy, 247 P. 53, 
118 Okl. 224. 

“The statute requires that the per- 
son paying the taxes shall give notice 
to the officer collecting the tax show- 
ing the grounds of complaint and that 
suit will be brought against the offi- 
eer for recovery of the same. The 
purpose of this provision of the stat- 
ute was to require the person com- 
plaining to point out the portion of 
the tax which the taxpayer claimed 
was illegal, together with a sufficient 
statement of the objections to notify 
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fenses. In the absence of statutes providing a par- 
ticular remedy, the proper remedy for the recovery 
of taxes paid is an action at law‘ in the form of 
assumpsit as for money had and received,*® not a 
proceeding in equity.1° In some jurisdictions: the 
statutes authorize an action at law in certain cases 
to recover taxes paid,!? or provide a remedy by pro- 
ceedings for a refund,'® or by application for relief 


in the ordinary course of the tax proceedings ;+® 


clusive.?° 


the collector ’of the character of the 
objections. It then became necessary 
to bring suit for the recovery of the 
alleged illegal tax within 30 days, at 
which time the grounds of objection 
could be set out in more detail in the 
petition. It was not contemplated 
that the protest should be in any par- 
ticular form or that it should meet 
the requirements of a petition filed 
in court for the recovery of the tax.” 
Oklahoma News Co. v. Ryan, 224 P. 
969, 101 Okl. 151, 156 [quot Fearnside 
Me Graham, 1 P.(2d) 763, 764, 151 Okl. 


iki 

[a] Protest held sufficient.—(1) 
Under Comp. St. (1921) § 9971, requir- 
ing a taxpayer to give notice to officer 
collecting tax showing grounds of 
complaint, a notice pointing out spe- 
cific items complained of, together 
with exact amount of each tax assert- 
ed to be illegally levied, and alleging 
that such taxes were illegal because 
they had been levied without author- 
ity or because the levy was excessive, 
was a sufficient compliance with the 
statute. Jones v. Kennedy, 247 P. 53, 
118 Okl. 224; Oklahoma News Co. v. 
Ryan, 224 P. 969, 101 Okl. 151. (2) 
Notice of tax protest pointing out 
specific items complained of and 
amount thereof, and alleging that 
such taxes were illegal because levied 
without authority or because levy was 
excessive, is sufficient. Fearnside v. 
Graham, 1 P.(2d) 7638, 151 Okl. 51. 

13. Smith v. Farrelly, 52,Cal. 77; 
Mason vy. Johnson, 51 Cal. 612; Cen- 
tennial Eureka Min. Co. v. Juab Coun- 
ty, 62 P. 1024, 22 Utah 395. 

14. Toy Nat. Bank of Sioux City, 
Iowa v. Nelson, 38 F.(2d) 261. And 
see cases infra note 15; and passim 
supra § 1258. 

15.*° U.S.—International Paper Co. 
v. Burrill, 260 F. 664. 

Ata.—Raisler v. Athens, 66 Ala. 194. 

Fla.—Seaboard Air Line R. Co. v. 
Allen, 89 So. 555, 82 Fla. 191. 

Ill.—Herman H. Hettler Lumber 
Co. v. Cook County, 168 N.E. 627, 336 
Ill. 645; Chicago v. Klinkert, 94 Ill. 
App. 524; Kimball v. Corn Exchange 
ne Bank, 1 Ill.App. 209 [aff 89 Ill. 

Kan.—Salthouse v. Board of Com’rs 
of McPherson County, 224 P. 73, 115 
Kan. 674; Salthouse v. Board of 
Com’rs of McPherson County, 224 P. 
70, 115 Kan. 668. 

Mass.—Shaw  v. 
Becket, 7 Cush. 442. 

Mich.—Michigan Sanitarium, ete., 
Assoc. v. Battle Creek, 101 N.W. 855, 
138 Mich. 676; Daniels v. Watertown 
Tp., 21 N.W. 350, 55 Mich. 376; Grand 
Rapids v. Blakely, 40 Mich. 367, 29 
Am.R. 539. 

Neb.—Turner v. Althaus, 6 Neb. 54. 

N.H.—Ford v. Holden, 39 N.H. 143. 

N.Y.—Matter of Hoople, 72 N.E. 
229, 179 N.Y. 308; -Attna Ins. Co. v. 
New ‘York, 47 N.E. 5938, 153 N.Y. 331; 
Newman v. Livingston County, 45 N. 
Y. 676; Guaranty Trust Co. v. New 
York, 95 N.Y.S. 770, 108 App.Div. 192; 
Dale v. New York, 75 N.Y.S. 576, 1123, 
teApp.Div. 227) 611. 

R.I.—American Bank v. Mumford, 
4 RI. 478. : 

Tex.—Galveston County yv. Galves- 
ton Gas Co., 10 S.W. 583, 72 Tex. 509. 

Utah.—Neilson v. San Pete County, 


Inhabitants of 


and the statutory remedies are generally held ex- 
So it has been held that a taxpayer could 


123 P. 334, 40 Utah 560. 
son Ween RTE v. Granville, 
Wyo.—Ver Straten v. Goshen Coun- 
ty, 246 P. 916, 35 Wyo. 67. 
Actions for money had and received 
ergtbere see Money Received 41 C.J. 
Dp 


44 Vt. 


Nature and scope of remedy by as- 
sumpsit generally see Assumpsit, Ac- 
tion of §§ 6-8. 

16. U.S.—Powder River Cattle Co. 
v. Custer County, 45 F. 323. 

Fla.—Crawford v. Bradford, 2 So. 
782, 23 Fla. 404. 

Ill—Kimball v. Merchants’ Sav., 
mene Co., 1 IllApp. 209 [aff 89 Ill. 

Miss.—Town of Louisville vy. Arm- 
strong, 74 So. 285, 113 Miss. 385. 

N.Y.—Feigenbaum y. City of New 
York, 249 N.Y.S. 527, 139 Misc. 863. 

Pa.—Shenango Furnace Co. v. Fair- 
field Tp., 78 A. 987, 229 Pa. 357. 

See also infra notes 20 [a], [g]. 

17. See statutory provisions; 
cases infra this note. 
notes 20 [d—-i}. 

[a] In Massachusetts (1) an ac- 
tion of contract to recover a tax un- 
der Gen. L. c 60 § 98, cannot be main- 
tained, unless the tax is void. Central 
Nat. Bank v. City of Lynn, 156 N.E. 
42, 259 Mass. 1. (2) On petition by a 
corporation under St. (1909) e 490 pt 
3 § 70, to recover from the common= 
wealth an excise tax illegally exacted, 
there must be direct compliance with 
the statute; the commonwealth havy- 
ing consented to be impleaded only on 
the conditions set forth. Interna- 
tional Paper Co. v. Commonwealth, 
121 N.E. 510, 232 Mass. 7.. (3) Rem- 
edies are provided for those who are 
compelled to pay taxes illegally as- 
sessed, which are direct and adequate; 
and for this reason equity will not 
interfere to determine the validity of 
a tax. Welch yv. City of Boston, 94 
ae 271, 208 Mass. 326, 35 L.R.A.N.S. 


and 
See also infra 


30. 

{b] In Wisconsin an independent 
action lies to recover a tax paid under 
an invalid statute under protest, and 
the determination of the existence 
and amount of the tax by the county 
court is not res judicata, and the 
contention that sole remedy is by ap- 
peal is without merit. Tyler v. Dane 
County, Wis., 289 F. 843 [error dism 
45 S.Ct. 10, 266 U.S. 637, 69 L.Hd. 481]. 

18. See supra §§ 1254-1257. 

19. See supra § 1261 and cross ref- 
erences thereunder. 

20. Burrill vy. Locomobile Co., 42 
S.Ct. 256, 258 U.S. 34, 66 L.Ed. 450; 
Benitez Sugar Co. v. Aboy, 34 Porto 
Rico 33; Riera v. Benedicto, 32 Porto 
Rico 98. 

_{a] In Alabama, where a corpora- 
tion, to avoid levy of execution on its 
property, paid taxes illegally as- 
sessed, it was not entitled to equita- 
ble aid in recovering such taxes; for 
it might have withheld payment or 
invoked the remedy provided by the 
refunding statute (Code [1907] §§ 
2340-2347). Bower v. American Lum- 
Ber & Export Co., 71 So. 100, 195 Ala. 

{[b] In Arkansas a taxpayer who 
paid taxes on an unlawful assessment 
cannot maintain an action against the 
collector for the excess, unless the 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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not maintain an action at law against a county for. 
a general money judgment for the amount of taxes 
erroneously or illegally exacted, where the tax was 
not absolutely void, but should have proceeded un- 
der a refunding statute which required the board 
of supervisors to direct the county treasurer to re- 
On the other hand it has been 
held that a statute permitting the taxpayer to pre- 
sent his grievance to a state board or officer does 
not preclude an action against the county to recover 
illegal taxes paid,?? and that such action is not 
barred by the fact that plaintiff might have enjoined 
collection of the taxes.** A statute prescribing the 
procedure where a taxpayer feels aggrieved at the 


fund the taxes.21 


classification of his property for 


available to one who seeks to recover taxes which 
were paid under protest prior to the enactment of 


the statute.** 


Defenses.*° A statute limiting defenses in actions 
for recovery of taxes does not, as applied to an 
action pending at the time of its enactment, violate 


collector has retained it in his hands, 
but Kirby Dig. § 7180, authorizing the 
county court -to make an order refund- 
ing taxes erroneously assessed, af- 
fords a complete remedy. First Nat. 
aes v. Norris, 167 S.W. 481, 113 Ark, 

[c] In Indiana an action by a tax- 
payer against the county treasurer to 
recover taxes wrongfully assessed 
cannot be maintained as the statute 
furnishes the taxpayer an adequate 


remedv for recovery of any tax paid. 


by filing a claim with the board of 
county commissioners, and appealing 
if relief is denied. American Mills 
Co. v. Fifer, 146 N.E. 870, 84 Ind.App. 
41; Board of Com’rs of Boone County 
v. Adler, 133 N.E. 602, 77 Ind.App. 296. 

[d] In Massachusetts (1) the ex- 
elusive remedy given by Mass. Act 
(1909) e 490, §§ 70, 71, by petition 
within six months after payment of 
a tax to the supreme judicial court 
for repayment of the amount illegally 
exacted by any corporation aggrieved 
by the exaction of the tax, embodies 
a fixed policy of the state as shown 
by prior tax laws, and must stand 
whether the levy of tax by that act 
is good or bad. Burrill v. Locomobile 
Co., 42 S.Ct, 256, 258 U.S. 34, 66 L.Ed. 
450. (2) An illegal tax having been 
assessed against national bank shares 
and collected in Massachusetts, the 
banks have no remedy other than that 
provided by Mass. Gen. L. ¢ 60 § 98, 
which requires that the tax must be 
paid under protest and_ suit be 
brought within three months. Na- 
tional Rockland Bank of Boston v. 
City of Boston, 296 F. 743 [rev on an- 
other ground 300 F. 29]. (3) A tax- 
payer’s remedy, under Gen. L. c 62 §§ 
43-48, as amended by St. (1921) ¢ 113, 
on refusal of commissioner to abate 
whole or part of taxes is exclusive, 
and action of contract to recover tax 
against commonwealth, under Gen. L. 
ec 60 § 98, is not an available remedy. 
Bogigian v. Commissioner of Corpo- 
rations and Taxation, 152 N.E. 375, 256 
Mass. 142 [cert den 47 S.Ct. 448, 273 
U.S. 746, 71 L.Ed. 871]. 

[e] In Oklahoma (1) the statutes 
provide adequate and exclusive rem- 
edies to adjust erroneous or invalid 
taxes, and if statutory remedies to 
adjust erroneous’‘or invalid taxes are 
not timely resorted to, right to contest 
validity of tax levy is barred. Grubb 
v. Smiley, 283 P. 784, 140 Okl. 233; 
Town of Burbank v. Sheel, 268 P. 1106, 
131 Okl. 292; Blake v. Young, 261 P. 
923, 128 Okl. 153. (2) Under L. (1915) 
e 31 § 1, and L. (1913) c¢ 240 art 1 
§ 7, party claiming tax to be illegal 
on some ground for which law pro- 
vides no appeal may pay first half of 
tax, and, by giving notice to collect- 
ing officer of grounds of complaint, 
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taxation is not 
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a constitutional prohibition of retrospective laws, 
since it affects the remedy only.2* An action under 
a statute giving a right of action to recover back 
taxes illegally collected and paid under protest has 
been held to be governed by equitable principles,?” 
and defendant may show in defense that plaintiff, 
ex equo et bono, is not entitled to the whole or any 
part of his demand.?§ 
that a tax was levied under one section of a stat- 
ute, and the court finds that such levy was illegal, 
defendant cannot defend on the ground that plain- 
tiff was liable under another section of the statute.2® 

[§ 1275] b. Conditions Precedent—(1) In Gen- 
To maintain an action for recovery of taxes 
paid, plaintiff must comply with all conditions pre- 
cedent fixed by statute,?° and a state statute im- 
posing such, conditions precedent has been held ap- 


But where defendant admits 


plicable to an action by a national bank to recover 


may maintain action for its recovery 
if summons is served on officer within 
thirty days from such payment. 
Atchison, T. & S. F. Ry. Co. v. El- 
dredge, 169 P. 1071, 67 Okl. 110. 

{f] In South Dakota Rev. Code 
(1919) § 6826, providing for recovery 
of taxes paid under protest, except 
as modified by refund statute, pro- 
vides only remedy for recovering tax- 
es paid. Security Nat. Bank v. 
Twinde, 217 N.W. 542, 52 S.D. 352 [ap- 
peal dism 49 S.Ct. 81, 278 U.S. 569, 73 
L.Ed. 511]. 

[g] In Virginia Code (1904) §§ 
567-571 provide a simple remedy: at 
law by motion, whereby taxes errone- 
ously assessed and collected may be 
recovered within two years from Sep- 
tember 1 of the year in which the as- 
sessment is made, although volunta- 
rily paid, so that a bill in equity will 
not lie. Barrow vy. Prince Edward 
County, 92° S:B. 910; 121 Va. \1. 

[h] In Washington (1) the exclu- 
sive legal remedy afforded by statute 
requiring a taxpayer to pay claimed 
excessive tax under protest and sue 
to recover excess is adequate and suf- 
ficiently speedy, although the taxpay- 
er was required to accept warrant not 
immediately collectable (Casco Co. v. 
Thurston County, 2 P.(2d) 677), (2) 
and although taxpayer would be taxed 
to meet requirements of fund neces- 
sary to make repayment (Casco Co. v. 
Thurston County, supra). 

Existence and availability of other 
remedies generally see supra § 1261. 

21. Murphy v. Berry, 205 N.W. 777, 
200 Iowa 974; Steele v. Madison Coun- 
ty, 200 N.W. 330, 198 Iowa 902. 

[a] “She reason for such a hold- 
ing is a very substantial one. The 
statutory remedy would return to the 
taxpayer the money illegally collect- 
ed from him, out of the very fund to 
which he had contributed. In this 
case the excess collection went into 
that part of the bridge fund usable by 
the county at large, exclusive of lowa 
City. The refund, therefore, should 
come from the same quarter. To 
allow the plaintiff to recover a money 
judgment against the county as _a 
whole would adjudicate a general li- 
ability on the part of the county. The 
obligation could be met only by levy- 
ing a tax upon all the taxpayers of 
the county, including those of Iowa 
City. All of such Iowa City taxpay- 
ers suffered a like wrong with plain- 
tiff and his assignors, and paid the 
excessive levy. Why should such tax- 
payers of Iowa City, having already 
suffered this wrong and now seeking 
no redress therefrom, be subjected 
to further liability for the redress of 
the plaintiff and his assignors?” 
Murphy v. Berry, 205 N.W. 777, 200 
Iowa 974, 978. 


taxes paid as agent or trustee for its stockholders.31 
Where boards of equalization or review, or other’ 
tribunals, are provided, before which the taxpayer 


22. Atchison, T. & S. F. Ry. Co. v. - 
Board of Com’rs of Montgomery Coun- 
ty, 247 PB. 442, 121 Kan. 428; Salt- 
house v. Board of Com’rs of McPher- 
son County, 224 P. 73, 115 Kan. 674; 
Salthouse v. Board of Com’rs of Mc- 
a rEenen County, 224 P. 70, 115 Kan. 

23. Salthouse v. Board of Com'rs 
of McPherson County, 224 P. 73, 115 
Kan. 674; Salthouse v. Board of 
Com’rs of McPherson County, 224 P. 
70, 115 Kan. 668. 

24 Chicago, M. & St. P. Ry. Co. v. 
Aaa, County, 247 P. 1096, 76 Mont. 
oe Z Voluntary payment see supra 


§=1 
26. City of Rising Star v. Dill, 
(Tex.Civ.App.) 259 S.W. 652 [aff 


(Commn.App.) 269 S.W. 769]. 

27. Ver Straten v. Goshen County, 
246 P. 916, 35 Wyo. 67. 

28. Ver Straten v. Goshen County, 
supra. : 

29. La Carlota Sugar Central v. 
Trinidad, 45 Philippine 202. 

30. Locomobile Co. of America v. 
Commonwealth, 121 N.E. 513, 232 
Mass. 16; Grubb v. Smiley, 283 P. 
784, 140 Okl. 233; St. Louis-San Fran- 
cisco Ry. Co. v. Hendrickson County, 
260 P. 476, 127 Okl. 242. 

[a] Where all taxes “due and pay- 
able” are not paid, action cannot be 
maintained to recover illegal portion 
of taxes in such payment. St. Louis- 
San Francisco Ry. Co. v. Hendrickson, 
263 P. 148, 128 Okl. 266; St. Louis, 
etec., R. Co. v. Hendrickson County, 
260 P, 476, 127 Okl. 242. 

[b] Serving summons.—(1) Serv- 
ing summons on county treasurer 
within thirty days after payment of 
tax is a condition precedent to main- 
taining action to recover illegal taxes 
under Comp. St. (1921) § 9971. State 
v. Bennett,, 243 P. 726, 114 Okl 76, 
Going v. Carter Oil Co., 214 P. 922, 88 
Okl, 222. (2) Such statute provides 
the exclusive remedy against an il- 
legal tax, and the provision requiring 
service of summons on the county 
treasurer within thirty days after the 
payment of the tax is not a statute of 
limitation, but a condition precedent. 
to maintaining an action, and, where 
the summons is not served on the 
county treasurer within such time, 
plaintiff cannot maintain his action. 
Going v. Carter Oil Co., supra. 

[ec] Due process of law.—-Condi- 
tions precedent may be imposed with 
respect to the recovery of taxes il- 
legally assessed and collected. Dodge 
v. Osborn, 36 S.Ct. 275, 240 U.S. 118, 
60 L.Ed. 557 [aff 43 App.D.C. 144]. 

31. Fourth Atlantic Nat. Bank v. 
Boston, 300 F. 29 [rev on another 
ground 296 F. 743]. 
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may appear and apply for relief, he cannot, as a 
general rule, maintain an action to recover taxes 
paid until he has exhausted his remedy before such 
tribunals,?2 unless it was evident that such ap- 
plication would have been in vain.** 
hand it has been held that, in the absence of a stat- 
ute specifically requiring it, it is not necessary that 
plaintiff shall have submitted his claim to local of- 
ficers or tribunals,?4* and that the rule that admin- 
istrative remedies must first be exhausted before 
bringing action to recover taxes paid does not ex- 


32. U.S.—First Nat. Bank of Gree- 
ley v. Board of Com’rs of Weld Coun- 
ty, Colo., 44 S.Ct. 385, 264 U.S. 450, 
68 L.Ed. 784; Apartments Bldg. Co. 
v. Smiley, 32 F.(2d) 142 [aff 26 F.(2d) 
469] 


Mich.—Michigan Sav. Bank v. De- 
troit, 65 N.W. 101, 107 Mich. 246. 

Minn.—Clarke v. Stearns County, 
69 N.W. 25, 66 Minn. 304. 

Mont.—Belknap Realty Co. ev. 
Simineo, 215 P. 659, 67 Mont. 359; 
Barrett v. Shannon, 48 P. 746, 19 Mont. 
397 


Neb.—Darr v. Dawson County, 139 
N.W. 852, 93 Neb. 938. 

N.Y.—Citizens’ Sav. Bank v. New 
York, 56 N.Y.S. 295, 37 App.Div. 560 
[aff 59 N.E. 1120, 166 N.Y. 594]. 

N.C.—Garysburg Mfg. Co. v. Board 
of Com’rs of Pender County, 147 S.E. 
‘284, 196 N.C. 744 [appeal dism 50 S.Ct. 
67, 280 U.S. 520, 74 L.Ed. 589]. 

-Ohio.—University Club Co. v. Mc- 
Bride, 158 N.E. 9, 25 OhioApp. 380. 

Okl.—First Nat. Bank v. Achen- 
bach, 237 P. 574, 110 Okl. 246. 

Philippine.—Roxas v. Rafferty, 37 
Philippine 957. 

Porto Rico.—Rios v. Richardson, 24 
Porto Rico 513. 

S.D.—Dakota Lodge No. 1, I. O. O. 
F., v. Yankton County, 228 N.W. 238, 
223 N.W. 330, 54 S.D. 402; Holbrook 
v. Gallagher, 227 N.W. 461, 

Tenn.—Ward v. Alsup, 46 S.W. 573, 
100 Tenn. 619. 

[a] Application to state tax com- 
mission.—(1) In an action to recover 
taxes paid under protest, plaintiff 
having failed to appear before the 
proper taxing officers, the court can- 
not assume that, if application had 
been made to the state tax commis- 
sion, proper relief would not have 
been accorded, in view of that com- 
mission’s statutory authority to re- 
ceive complaints and examine them in 
all cases where it is alleged that prop- 
erty has been fraudulently, improper- 
ly, or unfairly assessed. First Nat. 
Bank of Greeley v. Board of Com’rs 
of Weld County, Colo., 44 S.Ct. 385, 
264 U.S. 450, 68 L.Ed. 784. (2) Plain- 
tiff will not be heard to say that 
there was not adequate time for a 
hearing before the state tax commis- 
Sion, in the absence of any effort on 
its part to obtain one. First Nat. 
Bank of Greeley v. Board of Com’rs 
of Weld County, Colo., supra. 

[b] In Colorado (1) it has been 
held that, where a bank, as respects 
assessments of its property, made no 
application for relief to the state 
tax commission and board of equali- 
zation, but remained inactive until 
long after the tax was laid, it was 
not entitled, under Comp. L. § 7447, 
to recover excessive taxes paid to the 
county treasurer under protest. 
Union Nat. Bank of Greeley v. Board 
of Com’rs of Weld County, 225 P. 851, 
75 Colo, 298. (2) But it has also 
been held that a taxpayer filing writ- 
ten objections to assessment with 
county assessor, exhausted adminis- 
trative remedy, and on overruling of 
objections could sue to recover taxes 
paid, without appealing to the state 
courts. Goldsmith v. Standard Chem- 
ical Co., 23 F.(2d) 313 [cert den 48 
S.Ct. 560, 277 U.S. 599, 72 L.Ed. 1008]. 
(3) So it has been held that a tax- 
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correct it.*° 
On the other 
Claim.?7 


payer, who failed to appeal from the 
assessor’s overruling of objections to 
a county tax assessment, was not re- 
quired to apply to county commission- 
ers or the state tax commission as a 
condition to maintaining suit for re- 
covery of taxes paid. Goldsmith v. 
Standard Chemical Co., supra. 

[ec] In Wisconsin (1) under St. 
(1915) § 1061 subs 6, one owning taxa- 
ble property in one assessment dis- 
trict of the city of Milwaukee cannot 
question his assessment because prop- 
erty in another district was improper- 
ly assessed to him, in the absence of 
the presentation of objections to the 
board of review. Herzfeld-Phillipson 
Co. v. City of Milwaukee, 189 N.W. 
661, 177 Wis. 481. (2) Where neither 
the amount of the tax nor the value 
of property is disputed, and the only 
question is taxability of property, St. 
(1923) § 70.47 subd. 6, making appear- 
ance and objection before the board of 
review a condition precedent to action 
to question the amount or valuation 
of personal property assessed, does 
not apply. Krembs v. City of Merrill, 
197 N.W. 818, 183 Wis. 241. 

Existence and availability of other 
remedies generally see supra § 1261. 

383. Montana Nat. Bank of Billings 
v. Yellowstone County, 48 S.Ct. 331, 
276 U.S. 499, 72 L.Ed. 673 [rev on oth- 
er grounds 252 P. 876, 78 Mont. 62 
and mandate conformed to 267 P. 304, 
82 Mont. 380]; Citizens’ Sav. Bank v. 
New York, 56 N.Y.S. 295, 37 App.Div. 
560 [aff 59 N.E. 1120, 166 N.Y. 594]. 

[a] Illustration.—A national bank, 
before suing to recover tax on 
stock, need not apply to the county 
board of equalization, where the state 
court’s decisions made such applica- 
tion futile. Montana Nat. Bank of 
Billings v. Yellowstone County, 48 S. 
Ct. 331, 276 U.S. 499, 72 L.Ed. 673 [rev 
252 P. 876, 78 Mont. 62, and mandate 
eeotetn a to 267 P. 304, 82 Mont. 


34. Hardesty v.- Fleming, 57 Tex. 
395; Spokane, etc., Trust Co. v. Spo- 
kane County, 280 P. 354, 153 Wash. 
702; Spokane, etc., Trust Co. v. Spo- 
kane County, 280 P. 3, 153 Wash. 332; 
Yakima Valley Bank, ete. Co. v. 
Yakima County, 271 P. 820, 149 Wash. 
552; Miller v. Pierce County, 68 P. 
358, 28 Wash. 110 (statute repealed). 

35 U.S.—Toy Nat. Bank v. Sioux 
City, 38 F.(2d) 261; Powder. River 
Cattle Co. v. Custer County, 45 F. 323. 

Kan.—Hodgins vy. Board of Com’rs 
of Shawnee County, 255 P. 46, 123 
Kan. 246; Salthouse v. Board of 
Com’rs of McPherson County, 224 P. 
70, 115 Kan. 668. 

Mich.—Greilick v. Travefse City, 
204 N.W. 718, 231 Mich. 699. 

N.Y.—Second Nat. Bank of City of 
New York v. City of New York, 107 N. 
EH. 1039, 213 N.Y. 457; Attna Ins. Co. 
v. New York, 47 N.E. 593, 153 N.Y. 
331; Brehm v. New York, 10 N.H. 158, 
104 N.Y. 186; Jex v. New York, 9 N.E. 
39, 103 N.Y. 536; Bruecher v. Port 
Chester, 4 N.E. 272, 101 N.Y. 240, 17 
Abb.N.Cas. 361; Newman v. Livings- 
sone ae! 45 N.Y. 676 [mod 1 Lans. 
: is a contention that the 
plaintiffs failed to take certain statu- 
tory methods of correcting the as- 
sessment, and is therefore barred 


tend to cases where the tax is wholly void and not 
merely irregular, or erroneous,**® and where no ex- 
ercise of discretion by the reviewing tribunal could 
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[§ 1276] (2) Demand, Notice, or Presentation of 
Where the statute gives a taxpayer the 
right to maintain an action for recovery of an ille- 
gal tax paid, on demand from the proper authori- 
ties, such demand is a condition precedent to re- 
covery of the tax.*§ 
ute providing therefor no demand or presentation of 


But in the absence of a stat- 


from claiming a recovery in this ac- 
tion. It is said that they failed to 
apply to the county board of equali- 
zation, to the county clerk, and also to 
the state tax commission, within the 
time fixed by statute to correct errors 
as provided in R. S. 79—1601 to 79— 
1703. These remedies it has been 
determined are applicable for. the 
correction of irregularities, but the 
taxpayer is not confined to them 
where the errors are jurisdictional in 
character and such as to render the 
assessments void. If the tax is levied 
on property that is exempt, the tax- 
payer has a right to invoke the ordi- 
nary judicial remedies.” Hodgins v. 
Board of Com’rs of Shawnee County, 
255 P. 46, 128 Kan. 246, 260. 

[a] Rule applied.—Where person- 
al property assessable in another 
township was assessed in a city, and 
taxes were paid under protest, the 
owner was not required to exhaust his 
remedy before the city board of re- 
view as a condition precedent to re- 
covering them back, as the municipal- 
ity had no jurisdiction to assess. 
Greilick v. Traverse City, 204 N.W. 
718, 231 Mich. 699. 

36. Toy Nat. Bank v. Sioux City, 
38 F.(2d) 261. . 

37. Presentation of claims against 
counties and municipalities generally 
see Counties §§ 361-363; Municipal 
Corporations § 4638; Schools and 
School Districts § 921; Towns [38 
Cyc 658]. 

38. City Nat. Bank v. Lincoln 
School District, 236. N.W. 616, 121 
Neb. 213; Custer County v. Chicago, 
etc., R. Co., 87 N.W. 341, 62 Neb. 657; 
Burlington, ete., R. Co. v. Buffalo 
County, 14 N.W. 5389, 14 Neb. 51; 
Bristol vy. Morganton, 34 S.B. 512, 125 
N.C. 365. : . 

[a] Demand insufficient.—In de- 
manding refund of school taxes, no- 
tice to the county treasurer is not no- 
tice to “treasurer of district’? contem- 
plated by Comp. St. (1929) §§ 77-1901, 
77-1923, 77-1944, 77-1945. City Nat. 
Bank of Lincoln v. School Dist. of 
City of Lincoln, 236 N.W. 616, 121 
Neb. 213. 

[b] Statute construed.—Where a 

tax is claimed to have been assessed 
for an illegal or unauthorized pur- 
pose, or for any reason not set forth 
in Revenue L. § 162 subd 1, the tax- 
payer’s remedy, under subd 2, is to 
pay the tax without protest, make 
demand for its return within thirty 
days, and, if denied, sue to recover 
the same. Darr_v. Dawson County, 
139 N.W. 852, 98 Neb. 93. 
_ [c] Im California, under Pol. Code 
§ 3804, providing for order for refund 
of taxes illegally collected, on filing 
of verified claim a delay of six months 
of board of supervisors in disposing 
of claim is equivalent to a denial, and 
will warrant a suit without any pro- 
ceeding by mandamus. Otis v. City 
and County of San Francisco, 148 P 
933, 170 Cal. 98. 

[d] In Utah, where a refund of il- 
legal taxes paid is sought under Comp. 
L. (1907) § 2642, no formal or verified 
claim need be filed with the county 
commissioners, but a demand in writ- 
ing for the return thereof is all that 
is) required. Neilson v. San Pete 
County, 123 P. 334, 40 Utah 560. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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the claim is baits especially where the tax 
is paid under protest,*® or where the assessment is 
wholly void for want of jurisdiction*! and the tax 
In some jurisdictions it has 


is paid under duress.*2 
been held that statutes requiring 


claims against counties or other municipalities, and 
demand for payment, before suit may be brought 
on such claim, apply to claims for recovery of ile: 
gal taxes paid;*? but in other jurisdictions it has 
been held that such a‘statute is inapplicable to a 
claim for recovery of illegal’ or excessive taxes paid 


39. U.S.—Western Ranches v. Cus- 
ter County, 89 F. 577. 

Ill.—MeGuire v. Chicago, 209 Ill. 
App. 493; Rath v. Chicago, 207 Ill. 
App. 117. 

N.Y¥.—Newman v. Livingston Coun- 
ty, 45 NY. 676. 

Pa.—Robinson v. Cameron County, 
1 Walk. 305. 

Utah.—Centennial Eureka Min. Co. 
ere County, 62 P. 1024, 22 Utah 

40. Arapahoe County v. Cutter, 3 
Colo. 349; Story v. Dixson, 208 P. 592, 
64 Mont. 206. 

[a] “The object of a demand is to 
give the party on whom it is made an 
opportunity to refund, without the 
expense incident to litigation, the tax- 
es that had been exacted. But where 
the taxes are paid under protest to 
the treasurer . . . no further de- 
mand is required. . . . The pro- 
test of the taxpayer is of itself a no- 
tice to the treasurer that he regards 
the tax as illegal, and that he intends, 
if need be, to enforce his right by an 
appropriate proceeding.” Arapahoe 
County v. Cutter, 3 Colo. 349, 351. 

41. Traktman v. City of New York, 
149 N.E. 838, 241 N.Y. 221; Aetna Ins. 


Co. v. New York, 47 N.E: 593, 153°N. 
Y. 331; Babcock v. Granville, 44 Vt 
Be 


42. Lord v. Kennebunkport, 61 Me. 
462; Look v. Industry, 51 Me. 375. 

43. Ga.—Atlantic Coast R:. Co. Vv. 
Mitchell County, 135 S.E. 223, 36 Ga. 
App. 47. 

lowa.—Bibbins v. Clark, 57 N.W. 
. 290, 90 Iowa 230, 29 L.R. 


“Kan.—Atchison, Mal SzxEs Ry.0Co: 
v. Board of Com’rs of Montgomery 
County, 247 P. 442,121 Kan. 428; Salt- 
house v. Board of Com’rs, McPherson 
County, 224 P. 73, 115 Kan. 674; Salt- 
house v. Board of Com’rs, McPherson 
County, 224 P. 70, 115 Kan. 668. 

Mont.—Powder River Cattle Co. v. 
Custer Gounty, 22 P. 383, 9 Mont. 145. 

Wis.—Wright v. Merrimack, 9 N.W. 
390, 52 Wis. 466. 

[al In Washington (1) a claim 
against a county for recovery of il- 
legal taxes must be presented to coun- 
ty commissioners for rejection or al- 
lowance as a condition precedent to 
action thereon, but such claim is not 
Within Remington Comp. St. § 4077, 
requiring claims against a county to 
be presented within a specified time. 
Byram vy. Thurston County, 251 P. 
103, 252 P. 948, 141 Wash. 28. (2) 
Unverified claim, timely filed, that 
taxes paid under protest were deemed 
excessive and illegal is sufficient on 
which to maintain’ action to recover 
taxes. Byram v. Thurston County, 
supra. \ 
Limitation of action see infra § 

Mike 

44, Ariz.—Arizona Eastern R. Co. 
v. Graham County, 179 P. 959, 20 Ariz. 
20. 

Ark.—State v. 10 Ark. 
61. 

Cal.—Birch v. Orange County, 200 
P. 647, 186 Cal. 736. 

Colo. —Routt County v. Kipp Sheep 
Co., 288 P. 418, 87 Colo. 288; Boyer 
Bros. v. Board of Com’rs of Routt 
County, 288 P. 408, 87 Colo. 275. 

N.C.— Atlantic Coast Line R. Co. 
vy. Brunswick County, 100 S.E. 428, 
178 N.C. 254. 

Utah.—Neilson v. San Pete County, 


Thompson, 
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resentation of 


Laches. 


123 P. 334, 40 Utah 560. 

[a] Thus (1) Civ. Code (1913) par 
2434, requiring verified written de- 
mand on the board of county super- 
visors by any person having a claim 
against the county, does not require 
one who has paid an illegal and ex- 
cessive tax under protest to file a 
verified demand for the excess pay- 
ment with the board, as a condition 
to bringing suit against the county 
pursuant to pars 4887 or 4939 to re- 
cover the excessive payment. Arizona 
Eastern R, Co. v. Graham County, 179 
P. 959, 20 Ariz. 257. (2) Where one 
who has paid taxes under protest pur- 
suant to an invalid statute, has com- 
plied with Revisal (1905) § 2855, regu- 
lating actions to recover illegal taxes 
paid, he may maintain a suit, al- 
though he has not presented a claim 
and made demand as required by § 
1384. Atlantic Coast Line R. Co. v. 
Brunswick County, 100 S.E. 428, 178 
N.C. 254; Southern R. Co. v. Cherokee 
County, 97 SVE 758, L77 N.C. 86. 

45. Ford v. Holden, 39 N.H. 143. 

46. Limitation of civil actions gen- 
erally see Limitations of Actions 387 
C.J. p 666. 

47. See statutory provisions. 

48. Burrill v. Locomobile Co., 42 
S.Ct. 256, 258 U.S. 34, 66 L.Ed. 450; 
Jackson Hill Coal & Coke Co. v. Board 
of Com’rs of Sullivan County, 104 N. 
BK. 497, 181 Ind. 835; Lever Bros. Co. 
v. Commonwealth, 121 N.E. 516, 232 
Mass. 22. 

[a] Statutes held valid.—(1) 
Since the six-month period allowed by 
Mass. Acts (1909) c 490 pt 3 § 70, for 
petition by a corporation for repay- 
ment of a tax illegally exacted, is rea- 
sonable under the circumstances, the 
possibility that the legislature might 
enact a statute fixing time which was 
unreasonably short is not an argu- 
ment against its validity, the power 
to establish a reasonable limitation 
not showing power to establish an un- 
reasonable one. Burrill vy. Locomo- 
bile Co., 42 S.Ct. 256, 258 U.S. 34, 66 
L. Ed. 450. (2) Provision of St. 
(1909) e¢ 490 pt 3 § 70, that a pro- 
ceeding to recover a corporation ex- 
cise tax as illegally exacted must be 
begun within six months, is reason- 
able. Lever Bros. Co. v. Common- 
wealth, 121 N-E. 516, 232 Mass. 22. 
(3) »Aet March 5, 1909 (L: [1909] ¢ 
60), relating to recovery of taxes er- 
roneously assessed, and permitting 
recovery of such taxes after the bar 
of the statute of limitations in force 
when the act was passed has attached, 
is constitutional. Jackson Hill Coal 
& Coke Co. v. Board of Com’rs of Sul- 
livan County, 104 N.E. 497, 181 Ind. 
335. 

49. U.S.—Burrill v. Locomobile 
Co., 42 S.Ct. 256, 258 U.S. 34, 66 L.Ed. 

450. 


Cal.—Outer Harbor Dock, etc., Co. 
v. Los Angeles, 193 P. 137, 49 Cal. App. 
120. 

Ilowa.—Magnolia Dist. Tp. v. Boyer 
Independent Dist., 45 N.W. 907, 80 
Iowa 495; Scott v. Chickasaw County, 
3 N.W. 820, 53 Iowa 47; Callanan v. 
Madison County, 45 Iowa 561. 

Ky.—Bank of Commerce v. Stone, 
56 Sw. 683, 108 Ky. 427, 22 Ky.L. 70. 

Mass.—Lawton Spinning Co. v. 
Commonwealth, 121 N.E. 518, 232 
Mass. 28; Lever Bros. Co. v. Com- 
monwealth, 121 N.E. 516, 232 Mass. 
22; International Paper Co. v. Com- 
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under protest, pursuant to a statute which does not 
require presentation of a demand as a condition 
precedent to the action.‘ Where a previous demand 
is necessary, it can be made by an authorized agent 
of the taxpayer.*> 

[§ 1277] c. Time To Sue, 


Limitations,+® and 


If there are special statutes of limitation 
applicable to actions for the recovery of taxes paid,** 
and such statutes are valid,*® the action is barred 
unless brought within the puéseribed time after the 
cause of action has accrued ;4® otherwise it is barred 


danwastin: 121 N.E. 510, 232 Mass. 7; 
Wheatland v. City of Boston, 88 N.E. 
769, 202 Mass. 258. 

Mich. —Lingle v. Elmwood Tp., 105 
N.W. 604, 142 Mich. 194; Babcock v. 
Beaver Creek Tp.;° 32 N.W. 653, 65 
Mich. 479. 

N.Y.—In re Edison Electric Illumi- 
nating Co., 48 N.Y.S. 99, 22 App.Div. 
371 [aff 50 N.E. 1116, 155 N.Y. 699]. 

N.C.—Hatwood v. Fayetteville, 28 
S.BE! 299,421 NC. 207, 

Ohio.-State v. Lewis, 20 OhioCir. 
Ct. 319, 11 OhioCir.Dec. 13. 

Okl.—Rogers v. Bass & Harbour 
Co., 168 P. 212, 64 Okl. 147. 

S.D.—Pierre ‘& Bt; /P.oBs RymiCosewi 
Stuart, 168 N.W. 33, 40 S.D. 473. 

Tex—Dallas v. ‘Kruegel, 64 S.W. 
922,95 Tex.-43; 

Utah.—Sperry & Hutchinson Co. v. 
Mattson, 228 P. 755, 64 Utah 214. 

Wis.—Wright v. Merrimack, 9 N.W. 
390, 52 Wis. 466; Eaton v. Manitowoc 
County, 40 Wis. 668. 

Wyo.—Marks v. Uinta County, 72 
P. 894, 11 Wyo. 488. 

[a] Statutes construed and ap-. 
plied.—(1) Pol. Code § 3819, provid- 
ing that one, claiming an assessment 
to be void, may bring action within 
six months to recover back the tax 
paid, affords a concurrent remedy 
with that afforded by § 3804, provid- 
ing that claims for refunds ‘must be 
filed within three years, and an action 
may be brought any time within three 
years after the payment of the tax. 
Stewart Law, ete., Co. v. Alameda 
County, 76 P. 481, 142 Cal. 660; Outer 
Harbor Dock, ete., Co. v. Los Angeles, 
193 P. 1387, 49 Cal.App. 120. (2) Cor- 
poration, petitioning within six 
months, under St. (1909) ¢ 490 pt 3 § 
70, to reeover an illegal excise tax 
exacted, not serving a subpcena on 
treasurer and attorney-general within 
the six-month period specified for be- 
ginning ‘“‘proceeding,’’ which includes 
issuance and service of process, did 
not invoke jurisdiction of the court. 
International Paper Co. v. Common- 
wealth, 121 N.E. 510, 232 Mass. 7. (38) 
Excise imposed by Gen. L. c 63 § 39 
not having been declared unconstitu- 
tional by the United States supreme 
court within the meaning of § 52, the 
sole remedy of a foreign corporation, 
doing exclusively interstate business 
within the commonwealth, to recover 
an illegal excise tax paid, was by peti- 
tion filed under § 77 within six months 
after payment. W. & J. Sloane v. 
Commonwealth, 149 N.E. 407, 253 
Mass. 529. (4) Rev. L. (1902) ¢ 13 
§ 86, providing that no action for tax- 
es paid shall be maintained unless 
commenced within three months, or 
unless they are paid under protest or 
compulsion, establishes conditions 
precedent to the action, and a compli- 
ance with such condition as to time is 
as essential as that the payment shall 
be under protest or compulsion. 
Wheatland vy. City of Boston, 88 N.H. 
769, 202 Mass. 258. (5) Such statute 
applies to an action to recover a tax 
void because laid under an unconsti- 
tutional statute. Wheatland v. City 
of Boston, supra. (6) The statute 
limiting to thirty days the time of 
commencing actions to recover taxes 
paid under protest has no application 
to actions instituted to recover taxes 
paid involuntarily. Pere Marquette 
R. Co. v. Ludington, 95 N.W.. 417, 
133 Mich. 397. (7) Under L. (1915) 
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by the same lapse of time which would limit an 
action for money had and received between private 
parties.°° It has been held that a statute preserib- 
ing a limit on the time for suing to recover taxes 
paid under protest is not a statute of limitations 
which affects the remedy merely, but prescribes a 
condition on which the right to sue depends.®! Gen- 
erally limitation runs from the time the taxes are 
paid,®? and is not postponed until the legality of 
the tax has been judicially determined,’*® or the 
taxpayer discovers that the assessment, levy, and 
collection were illegal;°* but, where the suit is to 
recover from the true owner of land taxes paid by 
another under a mistaken belief of ownership, the 
statute begins to run from the end of the litigation 
which settles the question of title,>> and, as against 
an assignee of a tax certificate, the statute does not 
begin to run until the certificate is declared void.*° 
Where a city accepts a check in payment of a tax 
and enters the taxes as paid on that date, the stat- 
ute of limitations against an action for the recovery 
of such payment begins to run from that date and 
not from the date on which the check is cashed.** 
The payment of taxes on government land not sub- 
ject to taxation, under the belief that the govern- 
ment had parted with its rights to the land, does not 
_ prevent the running of the statute of limitations 
providing that in actions for relief on the ground 
of mistake the cause of action shall not be deemed 
to have accrued until the mistake has been diseoy- 
ered.°® But, where a tax voted in aid of a resident 
e 289, requiring action for taxes paid 


under protest to be brought within 
thirty days after payment, recovery 


Mattson, 
334, 40 Utah 560; 


TAXATION 


228 RP. 755,64 Utah 214; 
Neilson v. San Pete County, 
Centennial Eureka 
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[§§ 1277-1278 


bridge company was by it assigned to a foreign com- 
pany, which could not legally receive such aid with- 
out the knowledge.of the taxpayer, who paid the 
tax, believing that the resident. company was to 
receive it, an action for its recovery did not accrue 
until discovery of the mistake.°® 

Effect of agreement as to.time. Where county 
commissioners adopt a resolution agreeing that, if, 
within a fixed period, the supreme court shall de- 
cide certain taxes to be illegal, all payments of sim- 
ilar taxes shall be refunded, limitations on claims for 
recovery are\not thereby suspended after the desig- 
nated period has elapsed without the decision being 
rendered.®°® 

Presentation of claim. In jurisdictions where 
statutes requiring presentation of claims against a 
county or municipality have been held applicable to 
claims for the recovery of taxes paid,®! and such 
statutes provide that no claim shall be allowed un- 
less presented within a specified time after the same 
acerues,®2 an action to recover illegal taxes paid 
under protest is barred if no claim is presented, and 
the action is not commenced, until the specified time 
has elapsed after the taxes have been paid.** 

Laches.*+ An action to recover taxes paid may 
be barred by laches on the part of the taxpayer,®® 
but laches will not be imputed where plaintiff 
brought suit within a reasonable time after discov- 
ering error in the tax bill and no injury resulted to 
defendant from the delay.®® 

[§ 1278] d. Persons Entitled To Sue, and Parties 
Iowa 452. 


1232: 59. Baird v. Omaha R. Co., 82 N. 
W. 1020, 111 Iowa 627. 


pesmi | 


was properly allowed for taxes paid 
more than thirty days after action 
was commenced, where supplemental 
complaint was filed. Pierre & Ft. P. 
B. Ry. Co. v. Stuart, 168 N.W. 33, 40 
S.D. 473. (8) Action under Comp. L. 
(1917) § 6094, to recover of secretary 
of state and his sureties a tax col- 
lected by him pursuant to §§ 6160- 
6174, subsequently held unconstitu- 
tional, is barred by § 6471 subd 2, 
when not brought within the six- 
month limitation therein prescribed. 
Sperry & Hutchinson Co. v.. Mattson, 
228 P. 755, 64 Utah 214. 

[b] Statute not retroactive.—Sess. 
L. (1913) c 240 art 1 § 7, authorizing 
a taxpayer to bring suit within thirty 
days for recovery of taxes, does not 
apply to an action commenced before 
its passage and approval. Rogers v. 
Bass & Harbour Co., 168 P. 212, 64 
Okl. 147. 

50. In re Hoople, 72 N.E. 229, 179 
N.Y. 308. 

[a] In Utah an action for a refund 
of taxes is barred by the general four- 
year statute of limitations, end not 
by Comp. L. (1907) § 533, providing 
that, where a claim against a county 
is disallowed, claimant may bring 
suit within one year after rejecting 
claim. Neilson v. San Pete County, 
123 P. 334, 40 Utah 560. 

51. Dolenty v. Broadwater Coun- 
ty, 122 P. 919, 45 Mont. 261. 

52. U.S.—U. S. v. Southern Surety 
Co., 9 F.(2d) 664. 

Towa.—Sioux City, ete, R. Co. v. 
O’Brien County, 92 N.W. 857, 118 Iowa 
582; Eyerly v. Jasper County, 42 N. 
W. 374, 77 Iowa 470. 

Kan.—Salthouse v. Board of Com’rs 
of McPherson County, 224 P:.78, 115 
Kan. 674; Salthouse v. Board of 
Com’rs of McPherson County, 224 P. 
70, 115 Kan. 668. 

Ohio.—Pelton v. Bemis, 4 N.E. 714, 
44 OhioSt. 51; Hamilton County v. 
Wood, 7 OhioDec. (Reprint) 533, 3 
Cine.L.Bul. 841. 


Min. Co. v. Juab County, 62 P. 1024, 22 
Utah 395. 

53. Sioux City, eta, R. Co v. 
O’Brien County, 92 N.W. 857, 118 Iowa 
582; Pelton v. Bemis, 4 N.E. 714, 44 
OhioSt. 51; Hamilton County v. 
Wood, 7 OhioDec. (Reprint) 533, 3 
Cine.L.Bul. 841; Sperry & Hutchin- 
son Co. v. Mattson, 228 P. 755, 64 
Utah 214; Neilson v. San Pete Coun- 
ty, 123 P. 334, 40 Utah 560; Centen- 
nial EHureka Min. Co. v. Juab County, 
62 PRP. 1024, 22 Utah 395. But see 
Eyerly v. Jasper County, 42 N.W. 374, 
77 Iowa 470 (where it was held that 
the statute did not run against an 
action of mandamus to compel county 
supervisors to order a refund of taxes 
paid in aid of a railroad, pending an 
action by the payers and others 
against the railroad company to de- 
termine the validity of the tax). 

54. Covington v. Voskotter, 80 Ky. 
219, 3 Ky.L. 749. 

55. Goodnow v. Wells, 38 N.W. 172, 
76 Iowa 774, 78 Iowa 760 [error dism 
14 S.Ct. 22, 150 U.S. 84, 37 L.Ed. 1007]; 
Wood v. Curran, 41 N.W. 214, 76 Iowa 
560; Goodnow v. Oakley, 25 N.W. 912, 
68 Iowa 25 [aff 6 S.Ct. 944, 118 U.S. 
43, 30 L.Ed. 61]; Bradley v. Cole, 25 
N.W. 849, 67 Iowa 650; Goodnow v. 
Litchfield, 19 N.W. 226, 63 Iowa 275 
[aff 8 S.Ct: 210, 123 U.S. 549, 31) L. 
Kd. 199]; Goodnow y. Stryker, 14 N. 
W. 345, 17 N.W. 506, 62 Iowa 221 [aff 
8 Sit 92.038) 123 US b27-4 31: Tadd: 
194]; Goodnow v. Moulton, 2 N.W. 
395, 51 Iowa 555. 

56. U. S. v. Southern Surety Co., 
9 F.(2d) 664. 

57. New York Second Nat. Bank v. 
— York, 1074 NW 0395 21480 N.Y: 

58. Sioux City, ete, ~R.. Co. v. 
O’Brien County, 92 N.W. 857, 118 lowa 
582 [dist Iowa City v. Johnson Coun- 
ty, (Iowa) 61 N.W. 995 (where a re- 
hearing was granted and on further 
examination the appeal was dismissed 
for want of jurisdiction)]; Lonsdale 


Utah.—Sperry & Hutchinson Co. v.! vy. Carroll County, 75 N.W. 332, 105 


60. Sinclair v. Eddy, 123 P. 873, 87 
Kan. 45. y 

61. . See supra § 1276. 

62. See statutory provisions. 

63. Atchison, T. & S. F. Ry. Co. v. 
Board of Com’rs of Cowley County, 
196 P. 234, 108 Kan. 558; Sinclair v. 
Eddy, 123 P. 873, 87 Kan. 45. 

[a] In Georgia a suit in 1923 to 
recover taxes illegally levied and col- 
lected in 1919, where demand for re- 
fund was refused one month previous 
to action, is barred by one-year limi- 
tation under Civ. Code § 411, requir- 
ing all claims against counties to be 
presented within one year after they 
accrue or become payable, limitation 
not being tolled by deferring presenta- 
tion of claim. Atlamtic Coast Line R. 
Co. v. Mitchell County, 135 S.E. 223, 
36 Ga.App. 47. 

64 Generally see Equity §§ 211- 


250 

65. Evans v.. Steele, 145 S.W. 162, 
125 Tenn. 483. 

[a] Ilustration.—Action to recov- 
er money paid after refusal to receive 
notes of a bank in payment of taxes, 
under Acts (1837-1838) e@ 107 § 12, is 
barred by laches, where such notes 
were not presented for allowance to 
the funding board created by Acts 
(1885) ¢ 838, and which existed until 
1901, and had not been urged as a 
claim against the state for forty 
years, by which amy defense that 
might exist against the notes was 
rendered difficult of establishment. 
Evans v. Steele, 145 SW. 162, 125 
Tenn. 483. 

66. Bridgeport Hydraulic €o. v. 
City of Bridgeport, 130 A. 164, 108 
Conn. 249. 

fa] Tlustration.—Where plaintiff 
paid taxes assessed agaimst him by 
defendant in reliance on tax bill pre- 
sented from 1916 to 1923, but did not 
detect the error until February, 1924, 
and thereupon brought swit to re- 
cover within reasonable time, defend- 
ant could not claim laches in order to 
hold the money so paid, where failure 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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Plaintiff.°* As a general rule the proper plaintiff in 
an action to recover taxes paid is the person who is 
ultimately entitled to the money if it shall be re- 
covered.** A corporation which, as assignee of 
other corporations, pays taxes assessed against the 
latter, and is the present owner of the property 
taxed, is the proper plaintiff in an action to recover 
the taxes paid.®® 

Taxes paid by national bank on shares of stock. 
A national bank which, as agent of its stockholders, 
has paid taxes assessed on the shares of stock?7® 
may sue to recover taxes so paid, if illegal,’! with- 
out joining the stockholders.72 The bank in such 
case is the “real party in interest,’ within a stat- 
ute requiring actions to be brought by such party,*? 
and, in any event, defendant cannot invoke pro- 
tection of the statute, since recovery by the bank 
would protect him from future suits or claims by any 
other party.74 

Taxes paid on lands of Indian allottees. The Unit- 
ed States has such an interest in the lands of Indian 
allottees which it holds in trust for a stated term, 
free from liens or taxes, that it may maintain a suit 
to recover taxes unlawfully imposed on such lands 
during the term and collected from the allottees.75® 

Suing in behalf of class.7°® 
taxpayers who have paid illegal taxes may sue to 
recover on behalf of himself and the others, under 
a statute providing that, where a common or gen- 
eral interest is involved, or the parties are numer- 


to bring suit before in no way injured 
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One of a number of 


County, 37 F.(2d) 947; 
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ous, and it is impracticable to bring all of them 
before the court within a reasonable time, one or 
more may sue or defend for the benefit of all;7” 
but in such ease plaintiff must have a substantial 
interest in the controversy, and he cannot assume 
to represent others if his own pecuniary interest is 
a mere trifle.7® Nor can one taxpayer sue in be- 
half of others where the interest of each one is dis- 
tinet, personal, and peculiar to himself.7° 
’ Improper apportionment of county taxes. The 
only persons injured by an improper apportionment 
of county taxes as among towns, are the individual 
taxpayers in the several towns who paid more in 
county taxes than they were legally obliged to pay; 
and an action for recovery of taxes paid cannot be 
maintained by a town in which taxes had been col- 
lected beyond the amount due under a proper ap- 
portionment, against the county and other towns in 
which less than the proper amount due was col- 
lected.®° 

[§ 1279] e. Persons Liable, and Parties Defend- 
ant.*t As a general rule an action for the recovery 
of illegal taxes paid to a collector or other receiving 
officer may be maintained against such officer per- 
sonally if he still has the money in his possession ;8? 
but after he has paid it over to the proper officers 
of the county or other municipal corporation his own 
responsibility is at an end, and the suit should then 
be brought against the municipality.’? On the oth- 
er hand it has been held that an action to recover 


McFarland v.{Ky.L. 1297; Whaley v. Com., 61 S.w. 


defendant, its position had not been 
changed, and no equitable right had 
intervened on its part. Bridgeport 
Hydraulic Co. v. City of Bridgeport, 
130 A. 164, 103 Conn. 249. 

67. Parties plaintiff in civil actions 
generally see Parties §§ 15-137. 

68. Shoemaker v. Grant County, 36 
Ind. 175; Schultze v. New York, 8 N. 
E. 528, 103 N.Y. 307; Bristol v. Mor- 
ganton, 34 S.E. 512, 125 NiC. 365; Nor- 
folk, ete., R. Co. v. Smyth County, 12 
S.E. 1009, 87 Va. 521. 

69. West India Oil Co. v. Porto 
Rico, 26 Porto Rico 457; Central 
Aguire Co. v. Porto Rico, 26 Porto 
Rico 456; Russel v. Porto Rico, 26 
Porto Rico 456; Crehore v. Porto 
Rico, 26 Porto Rico 455; Ensenada v. 
Porto Rico, 26 Porto Rico 455; For- 
tuna v. Porto Rico, 26 Porto Rico 454; 
South Porto Rico Sugar Co. v. Porto 
Rico, 26 Porto Rico 446. 

70. See supra § 1230. 

71. Boise City Nat. Bank v. Ada 
County, 37 F.(2d) 947; McFarland v. 
Central Nat. Bank, of Topeka, Kan., 
26 F.(2d) 890 [aff 20 F.(2d) 416, and 
cert den 49 S.Ct. 12, 278 U.S. 606, 73 
L.Ed. 533]; A. J. Tower Co. v. Com- 
monwealth, 111 N.E. 966, 223 Mass. 
371; First Nat. Bank v. Achenbach, 
237 P. 574, 110 Okl. 246; State Nat. 
Bank v. Memphis, 94 S.W. 606, 116 
Tenn, 641, 7 L.R.A.N.S. 663. 

[a] In South Dakota, under Rev. 
Code (1919) § 6826, providing that 
“any person against whom any tax is 
levied or who may be required to pay” 
it, and who pays it under protest, may 
commence action for its recovery, a 
national bank which so paid a tax on 
its capital stock, assessed to it, has a 
right on either ground to maintain 
such an action, § 6698, as amended by 
L. (1919) ¢ 104, making it the duty of 
a bank to retain dividends until the 
taxes on the stock are paid, and mak- 
ing it liable for the taxes if it pays 
the dividends before the taxes are 
paid. First Nat. Bank v.. Eddy, 198 
N.W. 554, 197 N.W. 290, 47 S.D. 233, 
2950. 

72. State Nat. Bank v. Memphis, 
94 S.W. 606, 116 Tenn. 641, 7 L.R.A. 
N.S. 663. 

73. Boise City Nat. Bank v. Ada 
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Central Nat. Bank of Topeka, Kan., 26 
F.(2d) 890 [aff 20 F.(2d) 416, and cert 
pete: S.Ct. 12, 278 U.S. 606, 73 L.Ed. 
74 McFarland v. Central Nat. 
Bank of Topeka, Kan., supra. 
75. United States v. Chehalis 
County," 217° F281: 
PP Generally see Parties §§ 79-— 
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77. Whaley v. Com., 61° S.W.. 35, 
110 Ky. 154, 23 Ky.L. 1292. 

78. Sparks v. Robinson, 74 S.W. 
176, 115 Ky. 453, 24 Ky.L. 2336; Haw- 
kins v. Nicholas County, 89 S.W. 484, 
28 Ky.L. 479. 

79. Kilbourne v. Allyn, 7 Lans. 352 
faff 59 N.Y. 21,.17-Am.R. 291]; Trus- 
tees of Jackson Tp. v. Thoman, 37 N. 
E. 523, 51 Ohio St. 285, 298. 

“A suit to recover back is quite 
different in the grounds upon. which 
a recovery can be had, from a suit to 
enjoin a tax. In the latter case, each 
is not only interested in the question 
involved, but a judgment may be ren- 
dered in favor of all as a class, upon 
substantially the same case, and 
terminate the litigation. Not so in 
an action to recover back money paid 
under duress. In such case the judg- 
ment must not only be for each ac- 
cording to the amount due him, but 
must depend upon whether each as an 
individual, paid voluntarily or in- 
voluntarily.” Trustees of Jackson 
Tp. v. Thoman, supra. 

80. Keene v. Cheshire County, 106 
A. 486, 79 N.H. 198. 


81. Parties defendant in civil ac- 
82. 
Sand- 
Dak.—Rushton v. Burke, 43 
Allen, 89 So. 555, 82 Fla. 191. 
Ky.—Owen County Fiscal Ct. v. F. 
99 S.W. 316, 124 Ky. 468, 30 Ky.L. 


tions generally see Parties §§ 138- 
183. 
Ark.—First Nat. Bank v. Nor- 
ris, 167 S.W. 481, 113 Ark. 1388; 
ers v. Simmons, 30 Ark. 274. 
N.W. 
815, 6 Dak. 478. . 
Fla.—Seaboard Air Line R. Co. v. 
Kan.—Pawnee County v. Atchison, 
ete., R. Co., 21 Kan. 748. 
& A, Cox Co., 117 S.W. 296, 132 Ky. 
738, 21 L.R.A.N.S. 83; Com. v. Boske, 
400,411. L. Rw A. N-S. 1104; Com. vz 
Stone, 71 S.W. 428, 114 Ky.. 511, 24 


35, 110 Ky. 154, 23 Ky.L. 1292; Blair 
v. Carlisle, etc., Turnpike Co., 4 Bush 
157; First Nat. Bank v. Christian 
County, 106 S.W. 831, 32 Ky.L, 634. 
Mich.—Lyon v. Receiver of Taxes, 
17'_N.W.. 839, 52 Mich. 271. 
Ohio._-Hornberger vy. Case, 9 Ohio 
Dec. (Reprint) 434, 13 Cine.L.Bul. 
511; Herzberg v. Willey, 9 Ohio Dec. 
(Reprint) 426, 18 Cince.L.Bul. 334. 
Utah.—Neilson y. San Pete County, 
123 P. 334, 40 Utah 560. 
Wyo.—Powder River Cattle Co. vy. 
Johnson County, 29 P. 361, 31 P. 278, 
3 Wyo. 597 [aff 31 P. 268, 3 Wyo. 777, 
and 31 P. 278, 3 Wyo. 597]. 
Ont.—Robertson Vis Wellington 
County, 27 U.C.Q.B. 336. . 
83. Ark.—Sanders vy. Simmons, 30 
Ark. 274. 
Cal.—Craig v. Boone, 81 P. 22, 146 
Cal. 718. ’ 
Iowa.—Ottumwa Independent Dist. 
v. Taylor, 69 N.W. 1009, 100 Iowa 617. 
Kan.—St. Louis, etc., R. Co. v. La- 
bette County, 66 P. 1045, 683 Kan. 889. 
Minn.—Dakota County v. Parker, 7 
Minn, 267. 
Miss.—Tuttle v. Everett, 51 Miss. 
27, 24 Am.R. 622. : 
Mo.—Loring v. St. Louis, 80 Mo. 
461; Davis v. Bader, 54 Mo. 168; Lew- 
is County v. Tate, 10 Mo. 650. 
N.Y.—Chegaray v. New York, 9 N. 
Y.Super. 521 [rev on other grounds 
13 N.Y. 220]; Robinson yv. Brooklyn, 
GUN Y St. T16 = [att 26 "N-? 338.- 124 
N.Y. 626]. 
Utah.—Neilson v. San Pete County, 
123 P. 334, 40 Utah 560. 
Wis.—Kellogg v. Winnebago Coun- 
ty, 42 Wis. 97. 
Wyo.—Kelley v. Rhoads, 51 P. 593, 
7 Wyo. 287, 75 Am.S.R. 904, 39 LAR.A, 
594 [overr Johnson County v. Sea- 
right Cattle Co., 31 P. 268, 3 Wyo. 
777). : 
{a] .In Tllinois it has been held: 
(1) That a tax collector cannot escape 
liability to an action for recovery of 
an illegal tax, by paying it over to the 
several municipalities on whose be- 
half the taxes were levied and col- 
lected, where such collector was noti- 
fied of plaintiff's rights. Kimball v. 
Corn Exch. Nat. Bank, 1 Ill.App. 209 
[aff 89 Ill. 611]... (2). That, where 


1002 [61 C.J.] 


illegal taxes paid lies against the tax collector, even 
though he has paid the money into the state treas- 
ury.** In some jurisdictions it is held that, in all 
cases where the process under which collection of 
a tax is made is regular in form and issued by the 
proper authority, the collecting officer is exempt from 
liability to the taxpayer, who should seek relief from 
the state, county, or municipality on whose account 
the tax was collected;8° and, where the statute pro- 
vides that a person paying illegal taxes under pro- 
test may recover them from the political subdivision 
by whose authority or for whose benefit the tax was 
levied,** an action for recovery of such taxes will 
not lie against the collecting officer;** and, if a 
county levies taxes for the benefit of a township, 
suit for recovery must be brought against the town- 
ship and not against the county.** It has also been 
held that a town cannot be sued for taxes collected 
by it for county and state purposes,*? unless the 
statute so provides;®® and that an action cannot 
be maintained against a township treasurer for re- 
covery of taxes paid, where the statute gives a right 
of action against the township.°' Where a tax is 
irregular, but not void, and payment is made under 
duress by the collector, who pays the money into the 
town treasury, an action for recovery of the amount 
cannot be maintained against the town,°? nor can the 
taxpayer recover it from the collector in an action of 


taxes were collected and paid over by 


TAX ATION 


245 U.S. 635, 62 L.Ed. 523]. 


[§ 1279 
assumpsit;®* and, although a tax is illegal and yoid, 
an action cannot be maintained against the town 
to reeover back the.tax or that. portion thereot paid 
to the town officers, where the town has no treasur- 
er and its officers to whonr such tax can be paid do 
not represent it in receiving the money, but the 
money received by them is expended in the perform- 
ance of official duty.°4 

Action against state or state officers. In the case 
of taxes collected for, and paid over to, the state, 
there is authority for holding that a suit to recover 
money paid.as taxes, when brought against the treas- 
urer or other officer of a state, is not a suit against 
the state itself within the inhibition of the federal 
constitution.®® But some states have obviated the 
difficulty by giving express permission for the main- 
tenance of suits against their officers in cases of this 
kind,®* or against the state.°’ In some jurisdictions 
the statutes have provided for the refunding of 
state taxes through the several counties in which 
they were callected,®® but, in the absence of such 
a statute, or of a statute authorizing actions against 
the state, the only remedy of the taxpayer has been 
held to be to petition the legislature to make an 
appropriation for his repayment.°® 

Necessary parties, joinder, and intervention. In 
an action against a county to recover illegal taxes 
paid, neither the county treasurer: nor the state 


state, who collects an unconstitution- 


the county collector to the treasurer 
of the commissioners of highways, 
the taxpayer has no right of action 
against such treasurer to recover the 


amount. Olney v. Gaddis, 90 I1l.App. 
622. 
[b] In Kentucky no action can be 


maintained by a taxpayer against a 
county for taxes wrongfully collect- 
ed, whether the taxes have been paid 
out by the county or not, no right of 
action being given by statute. Owen 
County Fiscal Ct. v. F. & A. Cox Co., 
117 S.W. 296, 132 Ky. 738, 21 L.R.A. 
N.S. 88; Commonwealth v. Boske, 99 
S.W. 316, 124 Ky. 468, 30 Ky.L. 400, 
11 L.R.A.N.S. 1104; First Nat. Bank 
vy. Christian County, 106 S.W. 831, 32 
Ky.L. 634. See Com. v. Donnelly, 85 
S.W. 720, 27 Ky.L. 454 (holding that, 
where a sheriff collected a void tax 
‘and paid the moneys to the county 
treasurer on a debt of his own, an ap- 


plication for a rule on the treasurer | 


to compel him to pay the sum into 
court was properly denied). 

[ec] In Bhode Island it has been 
held that the payor under protest to 
a town collector of taxes illegally as- 
' sessed can recover them from_ the 
treasurer of the town, although there 
is nothing in the record to show that 
the moneys were ever paid over by 
the collector to the treasurer, both 
collector and treasurer being agents 
of the town. Albro v. Kettelle, 107 
A. 198, 42 R.I. 270 [overr in effect 
Lindsey v. Allen, 36 A. 840, 19 RI. 
721]. And see Fish v. Higbee, 47 A. 
212, 22 R.1. 223 (holding that the col- 
lector is the agent of the town in 
collecting a tax, and the town is real- 
ly the only party interested in de- 
fending it). 

{d] Threats by  coliector.—Al- 
though a tax collector illegally col- 
lected taxes under threat to prosecute 
in performance of his conceived du- 
ties under law, he is not liable per- 
sonally in a suit to recover back the 
taxes, where taxes were turned over 
to state before beginning of suit. 
State ex rel. American Mfg. Co. vy. 
Reynolds,.194 S.W. 878, 270 Mo. 589 
[aff sub nom. American Mfg. Co. v. 
Alt, 184 S.W. 1167, 1169, cert den 38 
S.Ct. 10, 245 U.S. 650, 62 L.Ed. 531, 
and writ of error dism 38 S.Ct. 189, 


International Paper Co. v. Bur- 
rill, 260 F. 664. See Hays v. Pacific 
Mail Steamship Co., 17 How. (U.S.) 
596, 15 L.Ed. 254 (holding recovery 
might be had against collector with- 
out adverting to whether or not he 
still had possession of the money col- 
lected). / 

85. Continental Land, ete., Co. v. 
Board, 16 S.W. 312, 80 Tex. 489 [overr 
in so far as it implied a contrary rule 
Hardesty v. Fleming, 57 Tex. 395]. 

Taxes paid over to state see infra 
text and notes 95-99. 

86. See statutory provisions. 

87. Outlaw v. Cooper, 139 S.E. 447, 
194 N.C. 268; Hunt v. Cooper, 139 S.E. 
446, 194 N.C. 265. 

88.- Lennemann vy, Harlan County, 
194 N.W. 814, 110 Neb. 742. 3 

89. Matheson v. Mazomanie, 20 
Wis; slo. 

[a] Such taxes “cannot be said to 
have come into the hands of the town 
treasurer for the use of the town, but 
were received by him for the use of 
the county and state.’ Matheson v. 
Mazomanie, 20 Wis. 191, 194: 
ie Matteson v. Rosendale, 37 Wis. 

54. 

91. Powers v. Rockwell, 137 N.W. 
512, 171 Mich. 655. 

92. Foss v. Whitehouse, 48 A. 109, 
94 Me. 491. 

93. 


Foss v. Whitehouse, supra. 
94. Rochester v. Rush, 80 N.Y. 302 
[rev 15 Hun 239, and dist Horn v. 


New Lots, 83 N.Y. 106, 38 Am.R. 402 
(on the ground that the statement of 
fact in the text case was that the 
money had been paid to the authori- 
ties of the town in payment of the 
expenses of the town, and that it was 
not stated a | it had ever gone to 
the use of thé town, whereas in the 
note case the averment was that. the 
town had received the money and had 
applied it to its own use in payment 
of bonds of the town) ]. 

95. Ex p. Tyler, 13 S.Ct: 785, 149 
U.S. 164, 37 L.Ed. 689; Pennoyer y. 
McConnaughy, 11 S.Ct. 699, 140 U.S. 
1, 35 L.Ed. 363; Scottish Union, etc., 
Ins. Co. v. Herriott, 80 N.W. 665, 109 
Iowa 606, 77 Am.S.R. 548; Ohio River, 
ete., R. Co. v. Tax Commission, 12 
Ohio N.P.N.S. 93, 96 [cit Cye]. 

[a] In Colorado the secretary of 


al tax imposed by Colo. L. (1907) p 
548, on capital stock of a foreign rail- 
way company, is liable in a suit to 
recover back the tax as paid under 
duress, especially under § 6, provid- 
ing that, if judicially determined that 
the payment was erroneous, the audi- 
tor may draw a warrant for refund- 
ing the same. Atchison, T. & S. F. 
Ry. Co. v. O’Connor, 32 S.Ct. 216, 223 
U.S. 280, 56 L.Ed. 436, Ann.Cas.1913C 


1050. : 


96. See statutory provisions. 

[a]. Construction of statute au- 
thorizing action against state treas- 
urer.—Westinghouse Electric & Mfg. 
Oe: v. Chambers, 145 P. 1025, 169 Cal. 

97. Smith v. Rackliffe, 87 F. 964, 
31 C.C.A. 328 [aff 20 S.Ct. 919, 178 U.S. 
436, 44 L.Ed. 1140] (holding that a 
statute giving permission to sue the 
state for taxes illegally collected does 
not imply a consent that such suits 
may be brought in the courts of the 
United States). 

[a] Im Indiana it has been held 
that Acts (1895) p 231 (Burns St. An- 
not. [1926] § 1550), authorizing an 
action against the state by any per- 
son having or claiming to have a 
money demand arising out of con- 
tract; express or implied, ete., does 


{not authorize an action against the 


state to recover taxes voluntarily 
paid, without compulsion or duress. 
Spring Valley Coal Co. v. State, 154 
N.E. 380, 198 Ind. 620. 

98. See statutory, provisions, 
_ [a] In Indiana (1) where the leg- 
islature, by, Acts (1873) p 210, direct- 
ed ee ee to counties of taxes col- 
lected by reason of the illegal addi- 
tion by the state board of equaliza- 
tion to the valuation of lands in 1869, 
the intention was that the same 
should be refunded by the county to 
the taxpayers from whom the taxes 
had been collected. Mills v. Hen- 
dricks County, 50 Ind. 436. (2) It 
will be presumed that the money was 
actually. paid over by the state to the 
county. Mills v. Hendricks, supra. 

99. Shoemaker v. Grant County, 
36 Ind. 175. 

1. Salthouse v. Board of Com’rs 
of McPherson County, 224 P. 73, 115 
Kan. 674; Salthouse v. Board of 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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committee? is a necessary party. 


providing for making any person a defendant who 
1s a necessary party to a complete determination of 
the question involved, and without whose pres- 
ence a determination of the controversy cannot 
be had,* bondholders and judgment creditors are 
necessary parties defendant in an action to recover 
back taxes levied to pay judgments which were 
based on, and funding bonds which evidenced, debts 
attempted to be incurred in violation of constitu- 
To avoid ecireuity of action and 
dispose of the whole controversy all taxing districts 
jointly assessing a corporation should be made par- 
ties to an action by the corporation to recover a 


tional limitations.+ 


Com’rs of McPherson County, 224 P. 
70, 115 Kan, 668. 

“This action is in the nature of one 
for money had and received, in which 
the treasurer who is merely an agent 
of the county, is not interested.” 
Salthouse v. Board of Com’rs of Mc- 
Pherson County, 224 P. 70, 115 Kan. 
668, 671. 

2. Byram v. Thurston County, 251 
P.°103, 252 P. 948, 141. Wash. 28. 

3. See statutory provisions. 

4 St. Louis-San Francisco Ry. Co. 
v. Blake, 36 F.(2d) 652. 

5. Burkhardt Milling & Electric 
Power Co. v. City of Hudson, 156 N. 
W. 1011, 162 Wis. 361. 

6 See statutory provisions. 

7. ‘First Nat. Bank v. Pitts, 249 P. 
907, 120 Okl. 8. 

8 Pleading in civil actions gener- 
ally see Pleading 49 C.J. p 1. 

9. Generally see Pleading §§ 132-— 
196. 
10. Cal—Hansen v. Carr, 238 P. 
1048. 2 ais: 

Iowa.—Home Sav. Bank v. Stewart, 
232 N.W. 471; Iowa Nat. Bank v. 
Stewart, 232 N.W. 445. . 

Kan.—Sinclair v. Eddy, 123 P. 873, 
87 Kan. 45. on 

Mont.—Belknap Realty Co. v. Sim- 
mineo, 215 P. 659, 67 Mont. 359. 

Neb.—Custer County v. Chicago, 
etc., R. Co., 87 N.W. 341, 62 Neb. 657. 

N.C.—Hunt v. Cooper, 139 S.B. 446, 
194 N.C. 265. 

Ok1.—Grubb v. Smiley, 283 P. 784, 
140 Okl. 233; Carpenter v. Shaw, 272 
P. 393, 134 Okl. 29; Bond v. Zweigel, 
264 P. 893, 130 Okl. 1; St. Louis-San 
Francisco R. Co. v.. Hendrickson, 260 
P, 476, 127 Okl. 242; Lusk v. Ryan, 
171 P. 323, 69 Okl. 165. 

Utah.—Neilson v. San Pete County, 
123 P. 334, 40 Utah 560. 

Wis.—Chicago, etc., R. Co, v. Lang- 
dale, 12 N.W. 357, 55 Wis. 116. 

[a] Pleading constrned.—(1) An 
allegation in a petition that, after the 
adoption of a resolution by the coun- 
ty commissioners that if within a 
fixed period the supreme court should 
decide certain taxes to be illegal all 
payments of similar taxes should be 
refunded, and when an action involv- 
ing the controverted questions of law 
was commenced the commissioners 
again announced that if the action 
were decided against the county the 
taxes should be refunded, means that 
the original agreement was confirmed, 
and not that a new one was made. 
Sinclair v. Eddy, 123 P. 873, 87 Kan. 
45. (2) A complaint in an action 
against a county for the recovery of 
taxes illegally collected was held to 
state a cause of action within Comp. 
L. (1907) § 2642, providing for re- 
funding of taxes paid more than once 
or erroneously or illegally collected, 
and not within § 2684, providing for 
payment under protest and suit for 
recovery. Neilson y, San Pete Coun- 
ty, 123 P. 334, 40 Utah 560. 

11. Butte Electric R. Co. v. Mc- 
Intyre, 227 P. 61, 71 Mont. 21. 

Pleading. legal conclusions gener- 
ally see Pleading §§ 17-70. 

12. Butte Electric R. Co. v. McIn- 


tyre, 227 P. 61, 71 Mont. 21. 


Surplusage generally see Pleading 
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Under statutes 


or Complaint.® 


§§ 83, 84. 

13. U.S.—South Broadway Nat. 
Bank vy. City and County of Denver, 
51 F.(2d) 703. 

Ala.—Francis v. Southern R. Co., 
27 So. 22, 124 Ala. 544 

Cal.—Southern Pac. Land Co. v. 
San Diego County, 191 P. 931, 183 Cal. 
543; Bakersfield, etc., Oil Co. v. Kern 
County, 77 P. 892, 144 Cal. 148; West- 
ern Union Tel. Co. v. San Joaquin 
County, 74 P. 856, 141 Cal. 264; Kern 
Valley Water Co. v. Kern County, 70 
P.o476 903%) Calgcbad: 

Ga.—Montgomery, ete, R. Co. v. 
Duer, 46 Ga. 272. 

Ind.—State v. Miami County, 63 
Ind. 497; Board of Com’rs of. Vigo 
County v. Hale, 156 N.E. 172, 84 Ind. 
App. 183; People’s Gas, ete., Co. v. 
Harrell, 76 N.E. 318, 36 Ind.App. 588. 

Iowa.—Chicago, ete., R. Co. v. Avo- 
ca Independent Dist., 68 N.W. 881, 99 
Iowa 556. } 

Ky.—Sparks v. Robinson, 74 S.W. 
176, 115 Ky. 453, 24 Ky.L. 2336; Haw- 
kins v. Nicholas County, 89 S.W. 484, 
28 Ky.L. 479. 

Mont.—Belknap Realty Co. v. Sim- 
mineo, 215 P. 659, 67 Mont. 359, 

Neb.—Price v. Lancaster County, 24 
N.W.- 705, 18 Neb. 199. 

N.C.—Pocomoke Guano Co. v. City 
of New Bern, 90 S.E. 202, 172 N.C. 258. 

Ohio.—Pelton v. Bemis, 4 N.E. 714, 
44 Ohio St. 51. 

Ok1.—Lusk v. Ryan, 171 P. 323, 69 
Okl1. 165; Lusk v. Porter, 156 P. 224, 
53 OkKl. 294. 

S.D.—First Nat. Bank v. Eddy, 197 
paar 290, 198 N.W. 554, 47 S.D. 233, 
PAS Wit 

Tenn.—First Nat. Bank v. Sevier 
County, 30 S.W.(2d) 243, 161 Tenn. 
676. 

Tex.—Typer & Knudson v. Tom, 
132 S.W. 850, 62 Tex.Civ.App. 288. 

Utah.—Utah Metal & Tunnel Co. v. 
Groesbeck, 219 P. 248, 62 Utah 251. . 

Wis.—Cardinal Pub. Co. v. City of 
Madison, 237 N.W. 265; Yawkey-Bis- 
sell Lumber Co. v. Wolf, 227 N.W. 
244, 199 Wis. 631. 

[a] Thus (1) although a taxpayer 
may have relief under Pol. Code § 
3819, where he claims an assessment 
void, by paying under protest the 
tax assessed, and within six months 
thereafter bringing action to recover 
it "back, he cannot bring himself un- 
der the rule by a mere statement in 
the complaint that the assessment 
was void unless the facts alleged in 
support of that conclusion exhibit a 
void assessment. Globe Grain & Mill- 
ing Co. v. Los Angeles County, 216 P. 
631, 62 Cal.App. 297. (2) In an ac- 
tion to recover taxes on mining prop- 
erty paid under protest, the presump- 
tion that the property was situated 
in the county was not overcome by a 
mere allegation that water was deliv- 
ered to, and received by, a mining 
company situated in another named 
county, since such presumption must 
be overcome by clearly and positive- 
ly alleging that the property was not 
subject to taxation in the named 
county. Utah Metal & Tunnel Co. v. 
Groesbeck, 219 P. 248, 62 Utah 251. 

[b] Allegations held sufficient.— 
(1) A complaint, under Pol. Code § 


tax paid by it on one of the districts.® 
statute provides that an action to recover illegal 
taxes paid under protest shall be maintained against 
the county treasurer,® the fact that the outcome of 
the suit may affect some municipality does not au- 
thorize it to intervene as defendant.? 

[§ 1280] f. Pleading*—(1) Petition, Declaration, 
In an action to recover taxes paid 
the taxpayer must plead all essential facts consti- 
tuting his cause of action,!® without stating legal 
conelusions,++ and without surplusage.!? 
tition or complaint must distinctly allege the facts 
relied on as rendering the tax illegal or its exaction 
unlawful,t® although it has been held that a gen- 
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When the 


The pe- 


3819, to recover taxes paid under pro- 
test alleging that plaintiff’s land, 
worth eighty cents an acre, was as- 
sessed at one dollar and fifty cents 
per acre, also a systematic, willful, 
and intentional undervaluation of the 


lands of others, and their assessment: 


at not to exceed twenty-five per 
cent of the true value, and that the 
board of supervisors, sitting as a 
board of equalization, by competent 
evidence without substantial contra- 
diction, had full knowledge of such 
facts, and arbitrarily refused to 
panel plaintiff's assessment with 
the others, stated a cause of action, 
when construing the allegations lib- 
erally with a view to substantial jus- 
tice, as required under a general de- 
murrer by Code Civ. Proc. § 452. 
Southern Pacific Land Co. vy. San 
Diego County, 191.P. 931, 183 Cal: 543. 
(2) In an action to recover taxes on 
national bank stock, a complaint al-+ 
leging that the taxes were illegal un- 
der U. S. Rev. St. § 5219; which pro- 
vides that taxation of national bank 
stock shall not be at a greater rate 
than is assessed against other mon- 
eyed capital in hand of individual 
citizens, states a cause of action, al- 
though not alleging that capital taxed 
at a lower rate came into competition 
with that of the bank, as ‘other mon- 
eyed capital” as used in the complaint 
meant capital coming into competi- 
tion with that of the bank’? -Krembs 
v. City of Merrill, 197 N.W. 818, 183 
Wis. 241. (3) Other allegations held 
sufficient. Slade v. Butte County, 112 
P. 485, 14 Cal.App. 453; Riggs v. 
Board of Com’rs of Sullivan County, 
103 N.E. 1075, 181 Ind. 172; Hays -v. 
Bonaparte, 264 P. 605, 129 Okl. 258; 
First Nat. Bank v. Eddy, 197 N.W. 
290, 198 N.W. 554, 47 S.D. 233, 297 
(unlawful discrimination against na- 
tional bank shares); Yawkey-Bissell 
Lumber Co. v. Town of Wolf, 227 N. 
W. 244, 199 Wis. 631 (excessive tax). 

[ec] Allegations held insufficient.— 
(1) An allegation that assessments 
are excessive and arbitrary is not 
equivalent to allegation that they 
were imposed fraudulently, it being 
necessary for fraud that there should 
have been a conscious failure by the 
assessing official to exercise fair and 
impartial judgment. Miller & Lux v. 
Richardson, 187 P. 411, 182 Cal. 115. 
(2) Where a corporation had large 
solvent credits primarily subject to 
taxation, although in the valuation 
thereof it was entitled on proper ap- 
plication to reduction by debts due to 
bona fide residents pursuant to Const. 
art 13 § 1 (Pol. Code §§ 3628, 3629), a 
claim in a complaint by it to recover 
taxes paid under protest on such cred- 
its that their valuation thereof should 
have been reduced to nothing by debts 
due is the same as a claim for a re-. 
duction to any other amount less than 
that shown by the valuation of the 
assessment, and the complaint only 
shows a claim based on an alleged 
excessive valuation of such credits 
owned by it, and does not show a void 
assessment, so as to entitle it to re- 
cover the taxes paid under protest as 
provided by § 3819, where the tax- 
payer claims the assessment void. 


alt 
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eral allegation that the levy and collection of the 
taxes were illegal and without authority of law is 
sufficient, without specifying the grounds of ille- 
The complaint must also allege the pay- 
ment of the tax,1° to the officer authorized by law 
to collect the same,?* and where the statute imposes 
such condition, in the time and manner fixed by 
and that such payment was involuntary, 
when this is necessary to entitle him to recover, with 
facts showing duress or compulsion or some com- 
pelling necessity of making the payment;1* but, 
where the statute provides for recovery of illegal 
taxes paid, on notifying the collecting officer of the 


gality.14 


law ;17 


Globe Grain & Milling Co. v. Los An- 
geles County, 216 P. 631, 62 Cal.App. 
297. (3) A complaint based on the 
theory that an entire tax levy is in- 
valid, and which alleges a protest 
against the payment of the entire tax, 
and does not allege an offer to pay 
the correct amount, does not justify 
a recovery of the amount of the in- 
valid excess of a levy. Cincinnati, R. 
& Ft. W, R. Co. v. Wayne Tp. of Jay 
County, 102 N.E. 865, 55 Ind.App. 533. 
(4) Rev. Codes (1921) § 2115 provides 
that no reduction shall be made in the 
valuation of property unless the par- 
ty affected thereby or his agent,makes 
and files with the county board of 
equalization, provided for by §§ 2113-— 
2121, a written application verified 
by his oath, showing the facts on 
which the claimed reduction should 
be made, and a complaint in an action 
for the recovery of taxes paid under 
protest fails to state a cause of action 
where there is no allegation as to 
compliance with the statute. Bel- 
knap Realty Co. v. Simmineo, 215 P. 
659, 67 Mont. 359. (5) A taxpayer, 
seeking to recover taxes paid, on the 
ground that they were excessive, 
must, under Revisal (1905) §§ 5234— 
5236, 5232, and constitutional provi- 
sions, allege that the tax was levied 
on a valuation greater than that fixed 
by county authorities, and it is of no 
avail to allege that city aldermen re- 
fused to hear application to reduce 
valuation. Pocomoke Guano Co. v. 
City of New Bern, 90 S.E. 202, 172 N. 
C. 258. (6) A petition, in an action to 
recover illegal taxes paid under pro- 
test, was demurrable for failure suffi- 
ciently to state a cause of action 
based on willful and illegal act of 
county board of equalization, where it 
did not charge malfeasance, neglect, 
or misconduct of officers having au- 
thority in the premises. Lusk v. Por- 
ter, 156 P. 224, 53 Okl. 294. (7) Inan 
action to recover taxes paid on water 
rights under protest, a complaint al- 
leging that similar rights were not 
assessed to other owners separately 
and apart from their mines fails to 
show discrimination, since it does not 
allege that other owners are not as- 
sessed and taxed on such rights. 
Utah Metal & Tunnel Co. v. Groes- 
beck, 219 P. 248, 62 Utah 251. (8) 
Other allegations held insufficient. 
South Broadway Nat. Bank of Den- 
ver, Colo., v. City and County of 
Denver, 51 F.(2d) 703; E. Clemens 
Horst Co. v. Sacramento County, 264 
P. 506, 89 Cal.App. 311 (property ex- 
empt); Cincinnati, R. & Ft. W. R. Co. 
v. Wayne Tp. of Jay County, 102 N.E. 
865, 55 Ind.App. 533; Butte Electric 
Ry: Co.’ vv." Meintyre, (227 -Px 61,971 
Mont, 21 (erroneous classification) ; 
First Nat. Bank v. Sevier County, 30 
S.W.(2d) 248, 161 Tenn. 676 (unlaw- 
ful discrimination against national 
bank); Home F. Ins. Co. v. Lynch, 56 
P. 681, 19 Utah 189. 

14, Salt Lake County v. Utah Cop- 
per Co., 294 F. 199 [cert den 44 S.Ct. 
403, 264 U.S. 590, 68 L.Ed. 864, and 
error dism 45 S.Ct. 461, 267 U.S. 610, 
69 L.Ed. 813]. 

“Section 6094 of the Compiled Laws 


TAXATION 


under duress.+® 


of Utah of 1917 expressly authorized 
the plaintiff to bring this action in 
any court of competent jurisdiction 
to recover of the county any taxes 
which it deemed unlawful and paid 
under protest. The legal presumption 
is that all parties know the law. The 
provisions of the Constitution and 
laws of Utah relevant to the legality 
of these taxes must have been well 
known to the county, to its officers, 
and.to its counsel. When that Con- 
stitution and those laws were applied 
to the facts clearly alleged in the 
complaint, the reason for the plain- 
tiff’'s claim that the taxes on the tail- 
ings were levied without authority 
was obvious, and there was no error 
in the denial of the motion and the 
overruling of the demurrer.” Salt 
Lake County v. Utah Copper Co., 294 
F. 199, 207. 

15. Goodnow v. Oakley, 25 N.W. 
912, 68 Iowa 25 [aff 6 S.Ct. 944, 118 U. 
S. 48, 30 L.Ed. 61]; Grubb v. Smiley, 
283 P. 784, 140 Okl. 233; Carpenter v. 
Shaw, 272 P. 393, 134 Okl. 29; St. 
Louis-San Francisco R. Co. v. Hen- 
drickson, 260 P. 476, 127 Okl. 242; 
Lusk v. Ryan, 171 P. 3238, 69 Okl. 
165; Centennial Eureka Min. Co. v. 
Juab County, 62 P. 1024, 22 Utah 395. 


16. Lusk v. Ryan, 171 P. 3238, 69 
Okl. 165. 

17. Grubb v. Smiley, 283 P. 784, 
140 Okl. 233; Carpenter v. Shaw, 272 


P. 393, 134 Okl. 29; Bond v. Zweigel, 
264 P. 893, 130 Okl. 1; St. Louis-San 
Francisco R. Co. v. Hendrickson, 260 
P. 476, 127 Okl: 242. 

18. U.S.—McFarland vy. Central 
Nat. Bank of Topeka, Kan., 26 F.(2d) 
890 [aff 20 F.(2d) 416, and cert den 
49 S.Ct. 12,.278 U.S. .606;).738. Lid. 
533]; Carr v. City of Memphis, 22 F, 
(2d) 678. 

Ind.—Spring Valley. Coal Co. v. 
State, 154 N.E. 380, 198 Ind. 620. 

Kan.—Judge v. Neosho County, 299 

P. 597,.133 Kan. 334. 
- Mo.—State ex rel. American Mfg. 
Co. v. Reynolds, 194 S.W. 878 [aff 
(App.) 184 S.W. 1167, 1169, cert den 
38 S.Ct. 10, 245 U.S. 650, 62 L.Ed. 531, 
and error dism 38 S.Ct. 189, 245 U.S. 
635, 62 L.Ed. 523]. ‘ 

Or.—Johnson v. Crook County, 100 
P. 294, 53. Or, 329; 133 7Am-S.R.. 834. 

Tenn.—Clarksville v. Montgomery 
County, (Ch.A.) 62 S.W. 33. 

Wash.—Wyckoff v. King County,.51 
P. 379, 18 Wash, 256. 

[a] Must allege payment under 
protest.—Judge v. Neosho County, 
299. Ps, 597, 133 Kan. 834. 

[b] Allegations held sufficient.— 
(1) To show payment by national 
bank of taxes on bank stock was not 
voluntary. McFarland y. Central Nat. 
Bank of Topeka, Kan., 26 F.(2d) 890 
[Laff 20 F.(2d) 416, and cert den 49 S. 
Ct. 12, 278 U.S. 606, 73 L.Ed. 533]. 
(2) A complaint, in an action for tax- 
es paid alleging collection without 
arrest, but under threat to prosecute, 
and ‘that, unless paid, “it was impos- 
sible for plaintiff to continue in busi- 
ness,” is not demurrable on ground 
that duress is not shown. State ex 
rel, American Mfg. Co. v. Reynolds, 
(Mo.) 194 S.W. 878 [aff (App.) 184 
S.W. 1167, 1169, cert den 88 S.Ct. 10, 


[§ 1280 


grounds of complaint and that suit will be brought, 
it is not necessary to allege that payment was made 


The performance of all other con- 


ditions precedent to the maintenance of the action,?° 
such as protest,24 and a proper demand for the 
return of the tax before suit brought,?? if they are 
required by statute, must be alleged. A statute re- 
quiring it to appecr of record in an action to recover 
taxes paid under protest that the action was com- 
menced within a certain time after payment does 
not require the complaint to allege such fact, where 
the record affirmatively shows that the action was 
brought in time.?? 


Pursuant to the general rule 


245 U.S. 650, 62 L.Ed. 531, and error 
dism 38 S.Ct. 189, 245 U.S. 635, 62 L. 
Ed. 523]. 

[c] Allegation held insufficient.— 
A demurrer was properly sustained 
to a complaint to recover taxes claim- 
ed to have been paid under compul- 
sion, which averred that the sheriff, 
in obedience to a warrant attached 
to the roll, notified plaintiff of the 
tax specified, that the exaction was 
just and due, and unless it was paid, 
he would ‘in due time” collect it by 
sale of the property, but which no- 
where alleged that the sheriff was ei- 
ther in the act of selling, or that he 
threatened immediately to do so; or 
that plaintiff, believing that the men- 
ace would be instantly executed, was 
by the abrupt urgency ensnared into 
meeting the payment, or that he had 
no other expedient of freeing his 
property. Johnson v. Crook County, 
196 P. 294,53, Or... 329; 133.Am.S.R. 

Payment under: 

Duress or compulsion see supra §§ 

1265-1269. 

Protest see supra §§ 1271-1273. 

19. Lusk v. Ryan, 171 P. 323, 69 
OkKl. 165. 

20. Cincinnati, etc, R. Co. v. 
Wayne Tp., 102 N.E. 865, 55 Ind.App. 
533; Belknap Realty Co. v. Simmineo, 
215 P. 659,.67 Mont. 359; Grubb v. 
Smiley, 283 P. 784, 140 Okl. 233; Car- 
penter v. Shaw, 272 P. 393, 134 Okt. 
29 [rev on other grounds 50 S.Ct. 121, 
280 U.S. 363, 74 L.Ed. 478]; Bond v. 
Zweigel, 264 P. 893, 130 Okl. 1; St. 
Louis-San Frunciseco Ry. Co. v. Hen- 
drickson, 260 P. 476, 127 Okl. 242; 
Rios v. Richardson, 24 Porto Rico 513. 

[a] Exhaustion of other remedies. 
—A complaint for the recovery of ex- 
cessive taxes paid, which fails to 
show that the taxpayer has resorted 
to the remedy provided by statute, by 
application to the county and state 
boards of equalization or other re- 
viewing boards, states no cause of 
action. Belknap Realty Co. v. Sim- 
mineo, 215 P. 659, 67 Mont. 359; Rios 
v. Richardson, 24 Porto Rico 513. 

Conditions precedent to action see 
supra §§ 1275, 1276. 


Sits Bond v. Zweigel, 264 P. 893, 130 
[a] j Thus, where a Statute author- 


izing suit for recovery of illegal taxes 
paid provides that the taxpayer shall 
Sive notice to the collecting officer, 
stating the grounds of complaint and 
that suit will be brought against him, 
the petition must allege the giving of 
such notice. St. Louis-San Fran- 
cisco Ry. Co..v. Hendrickson, 260 P. 
476, 127 Okl. 242. 

22. Custer County v. Chicago, etce., 
R. Co., 87 N.W. 341, 62 Neb. 657; 
Outlaw v. Cooper, 139 S.E. 447, 194 N. 
C, 268; Hunt v. Cooper, 139 S.B. 446, 
194 N.C. 265; Richmond, etc., R. Co. 
v. Reidsville, 13 S.E. 865, 109 N.C. 
494; Neilson v. San Pete County, 123 
P. 334, 40 Utah 560; Chicago, etc., R. 
naa v. Langlade, 12 N.W. 357, 55 Wis. 


see supra § 1276. 
23. Belknap Realty Co. v. 
mineo, 215 P. 659, 67 Mont. 359. 


Sim- 


' For later cases, developments anid changes in the law'see Annotations, same title and section number, 


Necessity of demand before suit _ 


ple 


— 


§§ 1280-1283] 


that an action to recover an illegal tax paid can- 
not be maintained against the collector after he has 
paid over the money to the proper authorities,?* a 
declaration against a collector, which fails to allege 
that he had not paid the money over to the state 
and county authorities, is fatally defective.25 

Joinder of counts.2® Where the first count in a 
complaint states facts entitling plaintiff to recover 
a part. of the sum paid by him for taxes and the 
second states the same facts, together with others 
alleged to invalidate the whole tax, and the prayer 
is for a money judgment for the amount of the whole 
tax, there is no misjoinder.?? 

[§ 1281] (2) Plea or Amswer.?S The plea or 
answer should meet specifically the allegations of 
the complaint and raise an issue.2® Where plain- 
tiff alleges payment by mistake, an affidavit of de- 
fense that the taxes were paid under mistake of 
law and not mistake of fact is sufficient.°° So a 
plea that plaintiff paid the tax without request, de- 
mand, or threat by the collector, and without protest, 
objection, or compulsion, states a good defense.?1 

[§ 1282] (8) Issues, Proof, and Variance.?? For- 
mal proof of the facts alleged in the complaint?* 
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may be waived.’4 As in other actions,®® the evi- 
dence must conform to, and be warranted by, the 
pleadings,** It has been.heid, however, that, where 
plaintiff complains that a tax paid involuntarily 
was illegal because levied on property largely in 
excess of what he owned, he is not precluded from 
relying for relief on any other ground.37 

[§ 1283] g. Evidence**—(1) Presumptions and 
Burden of Proof.?® The presumption in favor of 
the validity of tax laws and of the regularity of 
official action taken under them, which obtains in 
proceedings before officers or boards,*® or before 
courts,*#! to review and correct assessments, and in 
other actrons or proceedings involving the validity 
of a tax,4” applies in actions to recover back taxes 
paid ;*® and the burden is on plaintiff to prove the 
illegality of the tax or other grounds on which he 
particularly relies to establish his right to recover.*# 
In particular, he must prove the fact of payment 
to the officer authorized by law to receive the tax- 
es,*> in the manner and time provided by law,*® and 
that the payment was not voluntary, but was made 
under duress or compulsion, when this is necessary 
to a recovery,** and he must show clearly the exact 


ee ee ee. ee ae ee ee ee ee 


24 See supra § 1279. 

25. Seaboard Air Line Ry. Co. v. 
Allen, 89 So, 555, 82 Fla. 191. 

26. Generally see Pleading § 171 
et seq. 

27. Ruggles v. Fond du Lac, 10 N. 
W. 565, 53 Wis. 436. 

28. Generally see Pleading §§ 197— 
379. : . 

29. Savings, etc., Soc. v. San Fran- 
cisco, 80 P. 1086, 146 Cal. 673; Clark 
v. Greene, 52 A. 889, 23 R.I. 118. 

30. Millard v. Delaware, L. & W. 
R. Co., 73 A. 904, 224 Pa. 448. 

Mistake as ground of relief see su- 
pra § 1270. i 

31. Union Land & Timber Co. v. 
Fearl River County, 106 So. 277, 141 
Miss. 131 

Voluntary payment generally see 
supra §§ 1263, 1264. 4 

32. Generally see Pleading §§ 
1144-1211. 

33. Necessity of proof generally 
see Pleading § 1160 et seq. 

34. Murdock v. Murdock, 113 P. 
330, 38 Utah 373. 

[a] Waiver of proof of protest.— 
Where, in a suit to recover personal 
taxes alleged to have been paid under 
protest, defendant filed a general de- 
nial, but at the trial did not contest 
the truth of the facts with respect to 
payment of the taxes under protest, 
insisting, instead, that such ‘facts 
did not in legal effect amount to a 
payment under protest, the denial 
amounted to a waiver of formal proof 
of the fact of protest. Murdock v. 
Murdock, 113 P. 330, 38 Utah 373. 

835. See Pleading §§ 1167, 1187. 

36. Pingree Nat. Bank of Ogden 
v. Weber County, 183 P. 334, 54 Utah 


599. , 

[a] Bule applied.—A complaint al- 
leging that excessive valuation of 
bank shares resulted in an exorbi- 
tant and unlawful tax, etc., authoriz- 
es admission of evidence that a de- 
duction of real estate values from 
the total value of the shares was not 
made in manner required by Comp. 
L. (1917) § 5869. Pingree Nat. Bank 
of Ogden v. Weber County, 183 P. 
334, 54 Utah 599. 

37. Babcock v. Beaver Creek Tp., 
31 N.W. 423, 64 Mich. 601. 

88. In civil actions generally sce 
Evidence 22 C.J. p 1. 

39. In civil actions generally see 
Evidence §§ 13-88. 

40. See supra § 10387. 

41. See supra §§ 1097, 1113, 1161. 

42. See infra §§ 1401, 2053. 

43. See cases infra note 44 et seq. 

44. U.S.—Compafiia General de 
Tabacos de Filipinas v. Collector of 


Internal Revenue, 49 S.Ct. 304, 279 
U.S. 306, 73 L.Ed. 704; Great North- 
ern R. Co. v. Okanogan County, 223 


| F.- 198. 


Cal.—Savings, ete, Soc. v. San 
Francisco, 80 P. 1086, 146 Cal. 673. 

Conn.—Jackson v. Union, 73 A. 773, 
82 Conn. 266. 

D.C.—Chesapeake, etc., Tel. Co. v. 
D..C., 39 “App:D.C. 565. 
pecGe te v. Johns, 62 Ga. 

Hl.—Herman H. Hettler Lumber Co. 
v. Cook County, 168 N.E. 627, 336 Ill. 
645; School of Domestic Arts and Sci- 
aoe v. Harding, 163 N.E. 15, 331 Ill. 

Ind.—Forsyth v. Lake County, 123 
N.E. 699, 74 Ind.App. 252. 

Iowa.—Nelson v. Hemminger, 224 
N.W. 49. 

Kan.—Arkansas City Savings, 
Building & Loan Ass’n v. Murray, 272 
P. 135, 127° Kan. 208: : 

Me.—Portland, ete., R. Co. v. Saco, 
60 Me. 196. 

Mass.—Sullivan v. Town of Ash- 
field, 116 N.E. 565, 227 Mass. 24; All 
Saints Parish vy. Brookline, 59 
1003, 178 Mass. 404, 52 L.R.A. 778. 

Mich.—Turnbull v. Alpena Tp., 42 
N.W. 114, 74 Mich. 621. 

Mont.—Anaconda Copper Mining 
Co. v. Ravalli County, 158 P. 682, 52 
Mont. 422. 

Neb.—Davis v. Otoe County, 76 N. 
W. 465, 55 Neb. 677. 

N.Y.—Wolek v. City of New York, 
225 N.Y.S. 669,°131 Misc. 37. 

Ohio.—Hamilton County v. Wood, 7 
OhioDec. (Reprint) 533, 3 Cince.L.Bul. 


841; Perrin v. County Com’rs, 6 Ohio 
Dec. (Reprint) 1085, 10 Am.L.Rec. 
311. 


. R.I.—Warwick, etce., Water Co. v. 
Carr, 52 A. 1030, 24 R.I. 226. 

S.D.—Bachelor v. Snyder, 199 N.W. 
593, 47-S.D. 541. 

Tex.—Valdez v. City of Laredo, 
(Civ.App.) 29 S.W.(2d) 802. 

Vt.—Champlain Realty Co... v. 
Town of Brattleboro, 113 A. 806, 95 
Vt. 216 [cert gr 42 S.Ct. 51, 257 U.S. 
626, 66 L.Ed. 404, and rev 43 S.Ct. 
146, 260 U.S. 366, 67 L.Ed. 309, 25 A-L. 
Epa 955), f 

Wash.—Heuston v. King County, 
155 P. 773, 90 Wash. 200 [aff on reh 
159 P. 696, 92 Wash. 701]. 

Wyo.—Marks v. Uinta County, 72 
P. 894, 11 Wyo. 488. 

[a] Exemption of property.—Un- 
der Pol. Code (1903) § 2066, providing 
for exemption from assessment of 
live stock assessed*in another state 
or organized county, in an action by 
a taxpayer to recover taxes paid on 


N.E. | 


stock plaintiff must show either that 
he had no cattle in the county in 
question or that those assessed to 
him there had been assessed else- 
where. Bachelor v. Snyder, 199 N.W. 
593, 47 S.D. 541. 

[b] Excessive assessment or 
fraudulent overvaluation.—(1) The’ 
burden is dn plaintiff to show exces- 
Slve assessment or fraudulent over- 


‘valuation where that is relied on as 


ground of recovery. Hammond Lum- 
ber Co. v. Los Angeles County, 285 P. 
896, 104 Cal.App. 235; Jackson v. 
Union, 73 A. 773, 82 Conn. 266; For- 
syth v. Board of Com’rs of Lake 
County, 123 N.E. 699, 74 Ind.App. 252. 
(2) In an action to recover moneys 
paid under protest as taxes, it cannot 
be presumed, in the absence of proof, 
that members of the board of equali- 
zation had personal knowledge of the 
value of plaintiff’s lands or of the sur- 
rounding lands at the time plaintiff 
presented its case before the board. 
Wild Goose Country Club vy. Butte 
County, 212 P. 711, 60 Cal.App. 339. 

[c] Taxes paid on state and coun- 
ty bonds.—Plaintiff, to recover taxes 
paid by him under protest on state 
and county bonds, must show: First, 
that the state cannot tax its public 
securities when held in private owy- 
ership within the state, or second, 
that such bonds are not property 
within Const. art 12, and the state 
revenue laws, or third that the bonds 
belong to one or the other of the two 
classes of property exempt from tax- 
ation. Cruse v. Fischl, 175 P. 878, 
55 Mont. 258. 

45. Smith v. Readfield, 27 Me. 145; 
Daniels v. Watertown Tp., 21 N.W. 
350, 55 Mich. 376; Bever v. Investors’ 
Syndicate, 153 N.W. 476, 31 N.D. 247. 

[a] Election and qualification.— 
If payment was made to the proper 
officer, plaintiff need not prove that 
he was legally elected and qualified. 
Hathaway v. Addison, 48 Me. 440. 

46. Grubb v. Smiley, 283 P. 784, 
140 Okl. 233. 

47. U.S.—Northwestern Union 
Packet Co. v. St. Louis, 18 F.Cas.No. 
10,345, 4 Dill. 10 [aff 100 U.S. 423, 25 
L.Ed. 688]. 

Ala.—Raisler v. Athens, 66 Ala. 194. 

Ill.—School of Domestic Arts and 
Science v. Harding, 163 N.E. 15, 331 
Tl. 330. 

Kan.—Judge v. Board of Com’rs of 
Neosho County, 299 P. 597, 183 Kan. 
334, 

Va.—Phceebus v. Manhattan Social 
Club, 52 S.E. 839, 105 Va. 144. 

[a] Must show tax paid under pro- 
test.—One suing for recovery of tax 
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amount he is entitled to recover.4® So it is a gen- 
eral rule that plaintiff ‘seeking recovery on the 
ground that the tax was excessive must show the 
excess of taxes over which he would have been 
obliged to pay had he been iegally and properly 
assessed;*® but the rule does not apply where the 
illegalities are such that it is impossible to ferret 
out the legal, from the illegal, taxes.°° Where the 
ground of objection is that the tax was levied in 
part for an illegal object, it is not necessary to 
show that the recovery was applied to the object.°» 
When a disputed tax assessment is finally deter- 
mined, it relates back to the time when, under the 
law, it was required to be made, and payment of 
taxes assessed during that period will be presumed 
to be made on that valuation.>? 

Burden on defendant. The burden is on defend- 
ant to prove facts set up by way of defense to the 
action,®? where plaintiff has made a prima facie 
case.°* So, where a grantor reserved: standing tim- 
ber on land, and gave notice that title to the land 
had passed to a grantee, but the grantee did not 
record the deed, and the grantor was assessed for 
the land, the burden is on defendant in an action 
by the grantor to recover back the tax paid, to 
prove that there was timber on the land at the time 
of the assessment, subject to taxation against the 


wrongfully imposed must prove that 
tax was paid under protest. Judge 
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Utah.—Nutter v. 
196. P. 1009, 58 Utah. 


[§§ 1283-1285 


grantor.55 . Me 

[§ 1284] (2) Admissibility. The general rules 
are applicable in actions to recover back taxes paid, 
on the question of erroneous, excessive, or fraudu- 
lent valuation,®? and other issues arising In such 
actions.°>* Plaintiff is entitled to show that the 
tax was paid and protest made at a time other than 
that shown by the tax receipts or entries in the 
treasurer’s records.°® On the other hand, a state- 
ment of the value of property found on the tax 
rolls, not made or shown to have been agreed to 
by the property owner, is not admissible against 
him.®® So, evidence is not admissible to show that 
the tax sought to be recovered which was ordered 
to be levied for a certain purpose was in fact lev- 
ied for other purposes in order to avoid the lim- 
itations on the taxing power.®t And where pay- 
ment was voluntary, evidence that plaintiff was 
not liable to pay the tax, and that defendant had 
no right to receive it, is inadmissible.*? Where the 
payment was made under a protest pursuant to stat- 
ute, plaintiff is generally restricted to the grounds 
of objection stated therein;** but where the pro- 
test is not made under a statute, plaintiff is not 
limited to the grounds stated in the protest.®* 

[§ 1285] (3) Weight and Sufficiency. The gen- 
eral rules as to the weight and sufficiency of evi- 


Carbon County,] certain years on tailings from its re- 


duction plant, evidence tending to 


v. Board of Com’rs of Neosho County, 
299° P: '69'7, 133: Kan. 334. 

[b] In Ohio, however, under Rev. 
St. § 5848, providing that the courts 
of common pleas and superior courts 
shall have jurisdiction of actions to 
recover back taxes paid, it is not an 
essential element of plaintiff’s case 
that the taxes were paid involunta- 
rily, but voluntary payment is a de- 
fense and the burden is on defendant 
to prove that the payment was vol- 
untary. Adams Express Co. v. Rat- 
termann, 10 OhioDec. (Reprint) 469, 
21 Cinc.L.Bul. 238 [aff 32 N.E. 754, 49 
OhioSt. 608]. 

48. Indianapolis v. Ritzinger, 56 N. 
HE. 141, 24 Ind.App. 65. 

49. Solomon v. Oscoda Tp., 43 N.W. 
990, 77 Mich. 365. 

50. Solomon v. Oscoda Tp., supra. 

51. Gillette v. Hartford, 31 Conn. 


i | 

52. Philadelphia & Reading Coal & 
Iron Co. v. School Dist. of Borough 
of Tamaqua, 156 A. 75, 304 Pa. 489, 
76 A.L.R. 1007. 

53. Masonic Education & Charity 
Trust v. City of Boston, 87 N.E. 602, 
201 -Mass. 320. 

[a]. Failure to furnish list of ex- 
empt property.—Where the statute 
requires a corporation to furnish a 
list of property held by it for charita- 
ble purposes and provides that, al- 
though the list is not funded, the 
property shall nevertheless be ex- 
empt unless the failure to furnish the 
‘list is intentional, the burden of prov- 
ing that such failure was intentional 
is on defendant in an action to recov- 
er a tax on the property paid under 
protest. Masonic Education, etc., 
Trust v. Boston, 87 .N.E. 602, 201 
Mass. 320. 

54. Ver Straten v. Goshen County, 
246 P. 916, 35 Wyo. 67. 

55. Ward v. Echo 'Tp., 
364, 145 Mich. 56. 


108 N.W. 


56. See Evidence §§ 89-1729. 

57. Cal.—Southwest Land Co. v. 
Los Angeles County, 188 P. 575, 46 
Cal.App. 9. 


Colo.——Jackson Hardware & Imple- 
ment Co. v. Board of Com’rs of La 
Plata County, 121 P. 157, 52 Colo. 260. 

Tex.—Ostrum v. San Antonio, 71 
S.W. 304, 30 Tex.Civ.App. 462. 


Wash.—Carlisle v. Chehalis County, 
73 BP. 349, 32 Wash. 284. 

[a] Evidence held inadmissible.— 
(1) In a proceeding to recover taxes 
paid under protest where it appears 
that the assessor has corrected the 
assessed valuation, the valuation 
shown by the books against the prop- 
erty assessed for previous years is 
not receivable as evidence that the 
assessor committed a clerical error 
in assessing-thé property at a differ- 
ent amount in the subsequent year, 
the record for each year being in le- 
gal intent separate. and complete. 
Southwest Land Co. of. Los Angeles 
v. Los Angeles County, 188 P. 575, 46 
Cal.App. 9. (2) In an action against 
a county to recover taxes paid under 
protest, pursuant to Comp. L. (1917) 
§ 6094, by a cattle owner, the court 


‘exceeded its power in attempting to 


determine from independent evidence 
the number of cattle the assessor 
should have assessed and the board 
of equalization should have affirmed 
and permitted to be placed on the tax 
rolls against the owner for the year 
involved, but should have confined its 
inquiry to the facts and circumstanc- 
es as they were made to appear to the 
assessor and the board of equaliza- 
tion, and therefrom. determined 
whether the assessment was mali- 
ciously, arbitrarily, unlawfully, or 
fraudulently made, or whether, if the 
owner was assessed for an excessive 
number of cattle and horses, the ex- 
cess was a mere error of judgment of 
the assessor and board. Nutter v. 
Carbon County, 196 P. 1009, 58 Utah 
1. (3) Other instances of inadmis- 
sible evidence. Jackson Hardware & 
Implement Co. v. Board of Com’rs of 
La Plata County, 121 P.-157, 52 Colo, 
260; Carlisle v. Chehalis County, 73 
P. 349, 32 Wash. 284. 

58. Salt Lake County v. Utah Cop- 
per Co,, 294 F. 199 [cert den 44 S.Ct. 
403, 264 U.S. 590, 68 L.Hd. 864; and 
error dism 45 S.Ct. 461, 267 U.S. 610, 
69 L.Ed. 8138]; Boyce v. Sumner, 124 
A. 853, 97 Vt. 473; Lewis v. City of 
Racine, 
And see cases infra note 59 et seq. 

[a] 
(1) In an action by a mining company 
to recover taxes exacted and paid for 


}461, 267 U.S. 610, 69 L.Ed. 813]. 


| distribution in each estate. 


190 N.W. 476, 179 Wis, 210.° 
Evidence held admissible.— 


show continuous. operation of the 
mine, that the tailings had been ac- 
cumulated through a series of years 
and were held for further treatment 
was admissible. Salt Lake County v. 
Utah Copper Co., 294 F. 199 [cert den 
44 S.Ct. 403, 264 U.S. 590, 68 L.Ed. 
864, and writ of error dism 45 as 
2). 
In action by trustees to recover tax- 
es paid under protest on alleged trust 
property, created by will of H in 
trust, to be applied to a public chari- 
ty created by will of C, reception in 
evidence of final administration ac- 
counts in each estate, to establish 
date of beginning trust, as against ex- 
ception to their admission based on 
ground of immateriality, was proper. 
Boyce v. Sumner, 124 A. 853, 97 Vt. 
473. (3) On the issue whether prop-. 
erty granted by H was on April 1, 
1922, taxable as determined by in- 
quiry whether the real estate had 
been divided within Gen. L. § 700, and 
the personal estate had been distrib- 
uted within § 703 subd 6, it was prop- 
er to-admit in evidence the decree of 
Boyce v. 
Sumner, supra. 

59. Lingle v. Elmwood Tp., 105 N. 
W. 604, 142 Mich. 194. : 

60. Galveston County v. Galves- 
ton Gas Co., 10 S.W. 583, 72 Tex. 509. 

61. Cresswell Ranch, etc., Co. v. 
Roberts County, (Tex.Civ:App.) 27 
S.W. 737, 739. 

“We construe this to be a collat- 
eral attack upon the record of the 
tax levy.” Cresswell Ranch, etc., Co. 
v. Roberts County, supra. 

62. School of Domestic Arts and 
Science v. Harding, 163 N.E. 15, 331 : 


Ill. 330. | 


63. H. M. Loud, etc. 
v. Vienna Tp., 79 N.W. 575, 120 Mich. 
382; Aurora Iron Min. Co. v. Iron- 
wood, 78 N.W. 126, 119 ._Mich. 325; 
Hinds v. Belvidere Tp., 65 N.W. 544, 
107 Mich. 664; Peninsula Iron, etc., 
Co. v. Crystal Falls Tp., 26 N.W. 840, 
60 Mich. 79; Davis v. Otoe County, 76 
N.W. 465, 55 Neb. 677; Omaha vy. 
Kountze, 40 N.W. 597, 25 Neb. 60. 

64. Woodmere Cemetery Assoc. v. 
Springwells, 90 N.W. 277, 130 Mich. 
466; Babcock v. Beaver Creek Tp., 
31 N.W. 423, 64 Mich. 601 


Lumber. Co. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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dence®® apply in actions to recover taxes paid, in 


determining the sufficiency of the 


issues of validity of the tax generally,®* excessive 
or fraudulent assessment or valuation,®? time of 
payment,°* and payment under protest,®® or under 
A decree of a court adjudging a tax to 
be void and reciting the presence of both parties 
by counsel is sufficient proof of such invalidity.?+ 
So, the production and identification of the origi- 
nal tax receipt containing a minute that the tax 
was paid under protest, supported by plaintiff’s un- 
contradicted testimony, is sufficient proof of that 
Mere increase in the assessment over the 
preceding assessment does not prove that the sub- 
sequent assessment was illegal and excessive. 

[§ 1286] h. Trial, Judgment, and Relief. 
other civil actions,’* the instructions must clearly 
and fairly submit the issues raised by the pleadings 


duress.7° 


fact.72 


and evidence.*® So, the universal 


65. See Evidence §§ 1730-1806. 

66. See cases infra this note. 

[a] Evidence held sufficient: — (1) 
To support finding of invalidity. Rice 
v. Muskegon, 114 N.W. 661, 150 Mich. 
679; National Bank of Commerce of 
Seattle v. King County, 280 P. 16, 153 
Wash. 351. (2) To justify finding 
that assessor in assessing plaintiff's 
lands for taxation assessed the same 
together with coal and minerals lying 
under the same and belonging to an- 
other. Board of Com’rs of Sullivan 
County v. Riggs, 133 N.E. 882, 79 Ind. 
App. 69. (3) To sustain finding that 
assessment of reservoir company was 
on unsold water rights. Antero & 
Lost Park Reservoir Co. v. Board of 
Com’rs of Park County, 225 P. 269, 
75 Colo. 131. (4) To show that ad 
valorem tax paid under protest was 
levied in substantial compliance with 
law. Bonaparte v. Nelson, 285 P. 
100, 142 Okl. 54. (5) To warrant find- 
ing that cattle had not been assessed 
or taxes paid on them in another 
state. Bachelor vy. Snyder, 199 N.W. 
593, 47 S.D. 541. 

[b] Evidence held insufficient: 
(1) To Warrant finding that taxpayer 
had no personal property subject to 
taxation in town for years involved. 
Sullivan v. Town of Ashfield, 116 N.E. 
565, 227 Mass. 24. (2) To show that 
land subjected to taxation was ex- 
empt as used for scientific and char- 
itable purposes. Southwestern Osteo- 
pathic Sanitarium v. Davis, 242 P. 
1033, 115 Okl. 296. (3) To support 
finding that water rights in public 
lands were taxable property of al- 
leged value. Ver Straten v. Board of 
Com’rs of Goshen County, 246 P. 916, 
35 Wyo. 67. (4) To support finding 
that plaintiff had property subject to 
taxation. Board of Com’rs of Routt 
County v. Routt County Live Stock 
Co., 288 P. 413, 87 Colo. 286. (5) To 
show that, on hearing before board 
of equalization, members of_ board 
could not hear and understand testi- 
mony of witnesses. Los Angeles Gas 
& Electric Co. v. Los Angeles County, 
121 P. 384, 162 Cal. 164, 9 A.L.R, 1277. 

67. See cases infra this note. 

[a]. Clear and convincing evidence 
is necessary to show excessive valu- 
ation. Heuston v. King County, 155 
P. 773, 90 Wash. 200 [aff 159 P. 696, 
92 Wash. 701]. 

[b] Uncertain, inconclusive, and 
unsatisfactory evidence will not war- 
rant recovery. Great Northern Ry. 
Co. v. Okanogan County, 223 F. 198. 

[c] Evidence held sufficient: (1) 
To warrant trial justice’s decision as 
to valuation of petitioner’s property. 
Aspegren v. Tax Assessors of City of 
Newport, (R.I.) 125 A. 213. (2) To 
show valuation double real value, en- 
titling taxpayer to recover excessive 
payment of taxes. Tacoma Mill Co. 
vy. Pierce County, 227 P. 500, 130 
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evidence on the | law are for the 


As in 


rules that ques- 


Wash. -358. (3) To support finding 
that leasehold interest was not as- 
sessed improperly or in excess of its 
cash yalue. Hammond Lumber Co. v. 
Los Angeles County, 285 P. 896, 104 
Cal.App. 285. (4) To support finding 
that plaintiff’s lands were not as- 
sessed for more than their cash _ val- 
ue. Wild Goose Country Club v. 
Lees County, 212 P. 711, 60 Cal.App. 
oO . 

{d] Evidence held insufficient: (1) 
To establish excessive or unreasona- 
ble assessment or valuation. Birch 
v. Orange County, 262 P. 788, 88 Cal. 
App. 82; Sauri vy. Porto Rico, 26 Por- 
to Rico 551; Sauri vy. Porto Rico, 26 
Porto Rico 543; Washington Union 
Coal Co. v. Thurston County, 177 P. 
774, 105 Wash. 208, 2 A.L.R. 1546; 
Northwest Trust, ete., Co. v. Thurs- 
ton County, 170 P. 125, 99 Wash. 564; 
Heuston vy. King County, 155 P. 778, 
90 Wash. 200 [aff 159 P. 696, 92 Wash. 
701]; Worthington Pump & Machin- 
ery Corporation y. City of Cudahy, 
(Wis.) 237 N.W. 140. (2) To show 
fraud or unfairness in assessment. 
Copper Range Co. v. Adams Tp., 175 
N.W. 282, 208 Mich. 209; Sunday 
Lake Iron Co. v. Wakefield Tp., 153 
N.W. 14, 186 Mich. 626 [aff 38. S. 
Ct. 495, 247 U.S. 350, 62 L.Ed. 1154]; 
Pittsburgh Silver Peak Mining Co. v. 
Tax Commission of Nevada, 235 P. 
643, 49 Nev. 46; Nutter v. Carbon 
County, 196 P. 1009, 58 Utah 1. (3) 
To show willful disregard of law by 
equalization board, or intentional im- 
position of unequal taxation. Ham- 
mond Lumber Co. vy. Los Angeles 
County, 285 P. 896, 104 Cal.App. 235. 
(4) To show intention by board of 
tax commissioners to produce inequal- 
ity in assessment by assessing min- 
ing property at higher percentage 
than other property. Newport Min- 
ing Co. v. City of Ironwood, 152 N.W. 
1088, 185 Mich. 668. 

68. Champlain Realty Co. v. Town 
of Brattleboro, 121 A. 580, 97 Vt. 28 
[conforming to 43 S.Ct. 146, 260 U.S. 
366, 67 L.Hd. 309, 25 A.L.R. 1195 (rev 
113 A. 806)]. 

[a] Evidence held sufficient.—Tax 
collector’s testimony that he received 
check for taxes on November 24, ac- 
cepted it in payment, and deposited 
it to his credit, made question of fact, 
and supported finding that tax was 
paid prior to November 25, when suit 
was brought to recover it back. 
Champlain Realty Co. v. Town of 
Brattleboro, 121 A. 580, 97 Vt. 28 
[conforming to 43 S.Ct. 146, 260 U.S. 
366, 67 L.Hd. 309, 25 A.L.R. 1195 (rev 
113 A. 806)]. 

69. Bank of Tustin of J. M. Per- 
ry & Co. v. Burdell Tp., 150 N.W. 367, 
184*Mich. 1381. 

70. School of Domestic Arts and 
Science v. Harding, 163 N.H. 15, 331 
111.330. 
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tions of fact are for the jury,7® and questions of 


court,’7 are applicable.7® Where 


the essential facts are not in controversy, the con- 
clusion to be drawn is a question of law for the 
court,’° and it is a question of law whether there 
is any probative evidence of fraud on the valua- 
tion of plaintiff’s property.®°® 
taxpayer’s domicile is ordinarily a question of 
faet,*! but it may become a question of law by 
admissions in the pleadings.8? 
competitive with the business of national banks 
within the federal statute forbidding state taxation 
of national banks at a higher rate than is imposed 
on the moneyed capital coming into competition 
with the business of national banks’* is a mixed 
question of law and fact.8* 

Motion to dismiss at the close of plaintiff’s evi- 
dence is properly denied where none of the grounds 
assigned for dismissal appears on the face of the 


The place of the 


What business is 


71. Gage v. Saginaw, 84 N.W. 
1100, 87 N.W. 1027, 128 Mich: 682. 

72. Bank of Tustin of J. M. Perry 
& Co. v. Burdell Tp., 150 N.W. 367, 
184 Mich. 131. ; 

73. Pittsburgh Silver Peak Gold 
Mining Co. y. ‘'ax Commission of Ne- 


| vada, 235 P. 648, 49 Nev. 46. 


74. See Trial [38 Cyc 1595 et seq]. 

75. Nelson v. Hemminger, (Iowa) 
224 N.W. 49. 

[a] Instruction held properly giv- 
en.—Nelson y. Hemminger, (Iowa) 
224 N.W. 49. 

76 See Trial [38 Cye 1512]. 

77. See Trial [88 Cyc 1511]. 

78. Masonic Education & Charity 
Trust v. City of Boston, 87 N.E. 602, 
201 Mass. 320; Island Mill Lumber 
Co. vy. Alpena, 142 N.W. 770, 176 Mich. 
575; Stony Wold Sanatorium v. Keese, 
98° N.Y.S.° 1088, (112) App,Div. 738; 
Drum yv. University Place Water Dist., 
281° P. 731,154 Wash.-700: 

[a] Questions held for jury: (1) 
Whether tax was paid under protest. 
Drum vy. University Place Water 
Dist., 281 P. 731, 154 Wash. 700. (2) 
Whether plaintiff was a resident of 
the town assessing the tax. Bailey 
v.. Buell, 59 Barb. 158 [rev on an- 
other ground 50 N.Y. 662). (3) 
Whether land of hospital corporation 
was in good faith contemplated to 
be used for hospital purposes, so as 
to be exempt from taxation. Stony 
Wold Sanatorium v. Keese, 98 N.Y.S. 
1088, 112 App.Div. 738. (4) Whether 
failure of charitable institution to 
make return was willful or inexcus- 
able. Masonic Education & Charity 
Trust Co. v. City of Boston, 87 N.E. 
602, 201 Mass. 3820. 

[b] Making of an assessment can- 
not be left to the jury. United States 
Radiator Corp. v. Wayne County, 158 
N.W. 1030, 192 Mich. 449. 

79. Champlain Realty Co. v. Town 
of Brattleboro, 113 A. 806, 95 Vt. 216 
[eert gr 42 S.Ct. 51, 257 U.S. 626, 66 
L.Ed. 404, and rev on another ground 
43 S.Ct. 146, 260 U.S. 366, 67 L:Ed. 
309, 25 A.L.R.)| 1195). 

80. Island Mill Lumber Co. y. Al- 
pena, 142 N.W. 770, 176 Mich. 575 
(holding that evidence in an action to 
recover, on the ground of fraudulent 
overvaluation by the board of tax 
commissioners of plaintiff's property 
for the purpose of taxation, taxes 
paid under protest was insufficient to 
go to the jury on the question of 
fraud, mere difference of opinion as 
to value, or even overvaluation, not 
being enough). 

81. Sullivan v. Town of Ashfield, 
116 N.E. 565, 227 Mass. 24. 

g2. Sullivan v. Town of Ashfield, 
supra. 

83. See supra § 281 et seq. 

84. National Bank of Commerce 
of Seattle v. King County, 280 P. 16, 
153 Wash. 351. 
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record or papers on inspection.*® 

Findings. The general rules relating to findings*® 
are applicable.’ <A finding that property was as- 
sessed “immediately” upon its arrival in the county 
does not necessarily mean prior to the time it was 
unloaded from the ears, but is susceptible of the 
construction that it was assessed after it had been 
unloaded, and that construction will be given to the 
finding where the memorandum of the trial judge 
shows that such was his meaning.®® The findings 
must be warranted by the pleadings®® and evi- 
dence.°° 

Judgment and relief... A judgment determining 
that plaintiff, in an action at law to recover taxes 
illegally exacted, should have pursued the remedy 
given to him by a refunding statute, should indicate 
on its face that it is a judgment in abatement, and, 
if it fails to do so, it will operate presumptively. as 
a judgment in bar, and to that extent be errone- 
ous.°2, Where plaintiff sues to have certain taxes 
declared void, and for general relief, he is entitled 
to such relief as the facts shown will warrant, 
whether by way of return of the goods, if they have 
been seized, or a refund of the amount of tax, if 
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it has been paid under protest.°? A suit against a 
county treasurer to recover taxes paid under pro- 
test is in effect one against the county, and where 
plaintiff recovers, the court may, as an incident of 
the judgment, order the bond for costs given by 
plaintiff to be canceled.®* i 
[§ 1287] i. Amount of Recovery. If the deci- 
sion is in favor of plaintiff, he will be entitled to 
recover the whole amount of taxes paid by him, or 
so much thereof as defendant ought not in justice 
to retain.®2® But if part of the tax was legal and 
valid, only the invalid portion can be recovered, if 
they are separable;°® and plaintiff is not entitled 
to a decree establishing the amount he is entitled 
to recover as a set-off against other taxes or taxes 
subsequently acecruing.®? Where plaintiff sues un- 
der the statute to recover taxes paid under protest, 
he can recover only the amount paid under protest, 
although a greater sum was illegally exacted.?® 
Interest.°° In some jurisdictions it is held that a 
taxpayer entitled to recover back illegal or excessive 
taxes is entitled to interest on the amount paid, even 
though the statute does not expressly so provide, if 
there is no statute which precludes such recovery,' 


85. Champlain Realty Co. v. Town 
of Brattleboro, 121 A. 580, 97 Vt. 28 
{conforming to op of Sup. Ct. 43 S.Ct. 
146, 260 U.S. 366, 67 L.Ed. 309, 25 A. 
L.R. 1195 (rev 113 A. 806)]. 

86. See Trial [38 Cyc 1907, 1953]. 

87. Antero & Lost Park Reservoir 
Co. v. Board of Com’rs of Park Coun- 
ty, 225 P. 269, 75 Colo. 131. And see 
cases infra notes 88—90. 

{a] Findings construed.—In reser- 
voir company’s action to recover tax- 
es, finding that assessment was on 
reservoir rights was a finding that as- 
sessment was on company’s unsold 
water rights. Antero & Lost Park 
Reservoir Co. v. Board of Com’rs of 
Park County, 225 P. 269, 75 Colo. 131. 

88. Spaulding vy. Adams County, 
140 P. 367, 79 Wash. 193. 

[a] “he word ‘immediately’ does 
not necessarily mean ‘upon the in- 
stant,’ but may mean ‘proximately,’ or 
‘directly.’ ” Spaulding v. Adams 
County, 140 P. 367, 79 Wash. 193, 199. 

89. Pacific Coast S. S. Go. v. Rich- 
ardson, 198 P. 1034, 186 Cal. 70. 

[a] Findings held not supported 
by pleadings.—In a suit to recover 
back a so-called franchise tax paid 
under protest, an allegation that the 
board of equalization in making the 
assessment did not pursue a method 
authorized by law, in that it disre- 
garded certain facts shown by the 
franchise tax return, which should 
have been considered, does not sup- 
port a finding that the assessment 
was based upon a computation not 
authorized by law, as there -is no 
method prescribed for ascertaining 
the total net value of the assets for 
the purpose of determining the value 
of the so-called franchise. Pacifie 
Coast S. S. Co. v. Richardson, 198 P. 
°1034, 186 Cal. 70. 
onemaend see Trial [38 Cyc 1925, 

90. Antero & Lost Park Reservoir 
Co. v. Board of Com’rs of Park Coun- 
ty, 177 P. 148, 65 Colo. 375. 

[a] Finding held not supported by 
evidence.—In an action to recover tax 
paid under protest, involving the right 
to assess a dam as such, the court 
may not sustain the assessor upon a 
theory, evolved by the court, that 
there are reservoir rights unassess- 
ed, and that the value of the dam 
was merely taken as a measure of 
the value thereof, where such theory 
is unsupported by any evidence. 
Antero & Lost Park Reservoir Co. v. 
Board of Com’rs of Park County, 177 
P.,-148,..65° Colo. 3.75: 


91. 
§ 1287. 

Judgments generally see Judgments 
33 C.J. p 1042. 

92. Murphy v. Berry, 205 N.W. 777, 
200 Iowa 974. 

93. Imperial Development Co. v. 
Imperial County, 191 P. 53, 47 Cal. 
App. 794; Imperial Development Co. 
v. City of Calexico, 191 P. 50, 47 Cal. 
App. 666 (in which cases the stipula- 
tion of facts was contradictory; stat- 
ing in one place that defendant de- 
manded delivery of the goods, which 
was refused, and in another paragraph 
reciting that after payment of the tax 
under protest plaintiff has sold and 
offered for sale portions of the 
goods). 

94. Bristow Battery Co. y. Payne, 
252 P4235 -123-Ok1., 137. 

$5. Farmers’, etc., Bank v. Vanda- 
lia, 57 Ill.App. 681;. Murphy v.-° Dob- 
ben, 100 N.W. 891, 137 Mich. 565; 
Spear vy. Braintree, 24 Vt. 414; Ver 
Straten v. Board of Com’rs of Goshen 
County, 246 P. 916, 35 Wyo. 67. 

[a] Thus, where a county attempt- 
ed to tax nontaxable interest in lands, 
including water rights, in an action to 
recover taxes paid, the county should 
be permitted to retain portion of tax- 
es based on.value of water rights 
shown to be taxable. Ver Straten v. 
Board of Com’rs of Goshen County, 
246 P. 916, 35 Wyo. 67. 

[b] In Massachusetts, in a pro- 
ceeding, under St. (1909) c 490 pt 3 § 
70, by a foreign corporation to recover 
excise taxes illegally executed, the 
registration fee paid by the corpora- 
tion under St. (1903) c 437 § 91 for 
filing an annual certificate of condi- 
tion is not recoverable. Lawton 
Spinning Co. v. Commonwealth, 121 
N.E. 518, 232 Mass. 28; Lever Bros. 
Co. v. Commonwealth, 121 N.E. 516, 
232 Mass. 22. 

96. Jackson yv. Union, 73 <A. 773, 
82 Conn. 266; Gerry v. Stoneham, 1 
Allen (Mass.) 319; Torrey v. Mill- 
bury, 21 Pick. (Mass.) 64; Fletcher 
Paper Co. v. City of Alpena, 125 N.W. 
405, 160 Mich. 462; Warwick, etce., 
Betas Co. v.-Carr, 52 A. 1030, 24 RL. 

[a] Excessive tax.—Where per- 
sonal property was taxable in the 
town where assessed, the owner, aft- 
er paying the tax to avoid seizure and 
sale, can, in an action to recover the 
taxes paid, recover, if anything, only* 
the excess over what would have been 
a regular assessment. Jackson vy. 
Union, 73 A. 773, 82 Conn. 266. 


Amount of recovery see infra 


97. McVeigh v. Lanier, 8 S.W. 141, 
50 Ark. 384; Otis v. People, 63 N.E: 
1053, 196 Ill. 542; New Orleans v. 
Davidson, 30 La.Ann. 554. 

Set-off or counterclaim, of 
generally see supra § 1239. 

98. Rice Oil Co. v. Toole County, 
284 P. 147, 86 Mont. 434. 

99. In proceedings under statute 
to compel refund see supra § 1257. 

- U.S.—Erskine y. Van Arsdale, 
15. Wall. 75, 21 L.Ed. 68. ; 

Ind.—Metropolitan Life Ins. Co. v. 
State, 144 N.E. 420, 194 Ind. 657 (hold- 
ing, moreover, that even if statutory 
authority for the allowance of inter-. 
est were necessary, the language of 
Burns St. [1914] § 1485 confers such 
authority); Lake County vy. Donch, 33 
N.E. 663, 6 Ind.App. 337. 

Mass.—Boott Cotton Mills v. Low- 
ell, 34 N.E. 367, 159 Mass. 383; Shaw 
v. Inhabitants of Becket, 7 Cush. 442; 
Boston, etc., Glass Co. v. Boston. 4 
Metc. 181. But see Lowell v. Middle- 
sex County, 3 Allen (Mass.) 550 (on 
a petition for an abatement of taxes, 
county commissioners have no au- 
thority to allow petitioner interest on 
the amount abated which had been 
paid by him under protest). 

N.H.—Amoskeag Mfg. Co. v. Man- 
chester, 47 A. 74, 70 N.H. 336; Bos- 
ton. ete., R. Co. v. State, 4 A. 571, 63 
N.B...5 71 

N.Y.—Matter of Berry, 72 N.E. 109, 
INSUN Sn 285. 

Pa.—Philadelphia, ete, R. Co. v. 
Tamaqua, 156 A. 75, 304 Pa. 489, 76 
AER. 10073 

Philippine.—H. E. Heacock Co. v. 
Insular Collector of Customs, 37 Phil- 
ippine 970. 

S.D.—Chicago, St. P., M. & O. Ry. 
Co. v. Mundt, 229 N.W. 394; Zimmer- 
man v. Corson County, 163 N.W. 711, 
39 S.D. 167 ferror dism 39 S.Ct. 390, 
249 U.S. 593, 63 L.Ed. 793]. 

Tex.—Galveston County v. Galves- 
ton Gas Co., 10 S.W. 583, 72 Tex. 509. 

Wash.—Byram.yv. Thurston County, 
251 P. 103, 252: P. 948, 141 Wash. 28: 
Great Northern R. Co. y. Stevens 
County, 183 P. 65, 108 Wash. 238. 

“It is not just that a taxpayer 
should be compelled to bear more than 
his share of the public expense. He 
would bear more than his share if he 
lost and the public gained a year’s 
use of an excess by him paid.” Bos- 
ton, ete., R. Co. v. State, 4 A. 571, 63 
NH 571, 573. 

[a] Bule applied to action against 
collector, although the judgment was 
paid directly from the public treas- 


taxes 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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or any publie policy which militates against it.2. In 
other jurisdictions it is held that interest on the 
amount of taxes paid is not recoverable unless the 
statute so provides,® at least in actions against the 
state. When interest is recoverable, it runs from 
the time of payment,® or from the time of demand 
for repayment where payment is made without pro- 
test,° or where there is no obligation to repay until 
demand.’ : 3 

Costs of collection. Costs of a distress or other 
proceeding to collect a tax cannot be recovered.’ 

Colleetion by unauthorized officer; nominal dam- 
ages. Where taxes for which the taxpayer is liable 
are duly assessed, and are collected by a collector 
de facto, the taxpayer cannot recover back the 
amount of the taxes, or the value of the property 
which may have been taken to pay them, because of 
a defect in the qualification of the collector, but is 
entitled to nominal damages only.® < 

[§ 1288] j. Appeal.t? Where the statute gives the 
state a right either to appeal from the judgment or 
a right to appeal from a judgmerit on its petition 
to rehear, the state’s election to appeal from a judg- 
ment for recovery of taxes paid does not prevent a 
subsequent application for a rehearing and an ap- 
peal from the final order thereon.1: A review of 
the judgment will not be refused for omission to 
have the assessment sheet, which was put in evi- 


ury. H. E. Heacock Co. v. Insular 
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dence, as the bill of exceptions recites, copied with 
the bill, where no objection to lack of form or au- 
thenticity was taken in the trial court.12 

Review.'*® On appeal from an order sustaining a 
city’s demurrer to the complaint for recovery of 
taxes paid by the county treasurer on money awarded 
to plaintiff in condemnation proceedings, and paid 
by the city to the treasurer, it will be presumed, in 
the absence of allegations to the contrary, that the 
assessment was made to the county treasurer as 
required by statute.14 General findings presenting 
mixed questions of law and fact on the issue as to 
whether a state tax on national bank shares is dis- 
eriminatory are not conclusive on appeal.!® 

Disposition of cause.1® A judgment sustaining the 
tax will not be reversed when no. substantial injus- 
tice has been done.17 When from the record it is 
apparent that the tax paid was excessive, a judg- 
ment dismissing the taxpayer’s action may be re- 
versed with directions to allow a recovery of the tax 
paid in excess of a tax based on an assessed valua- 
tion found by the court on appeal to be proper.t® 
Where the evidence is conflicting and the trial court 
sustains a demurrer to the evidence, the supreme 
court will reverse the order and remand the case, 
and will not undertake a computation from a mass 
of figures to determine whether or not a levy was 


5 U.S.—Erskine v. Van Arsdale, 


Collector of Customs, 37 Philippine 
ones Roxas vy. Rafferty, 37 Philippine 
[b] In Arizona (1) in case a tax- 
payer recovers judgment, either in a 
special proceeding under Civ. Code 
(1918) par 4887, or in an action under 
par 4939, judgment must be for the 
amount of the taxes found to be ex- 
cessive, with interest thereon from 
the time of payment. Arizona East- 
ern R. Co. v. Graham County, 179 P. 
959, 20 Ariz. 257. (2) Paragraph 4887, 
which provided that, if the court 
shall determine that the assessment 
is excessive, judgment shall be ren- 
dered in favor of plaintiff for the 
amount found to be excessive, with 
interest thereon from the time of pay- 
ment, was amended by Rev. Code 
(1928) § 3065, which omitted all de- 
scription of what the judgment should 
be, and merely provided that, if the 
court should find the assessment ex- 
cessive, it should find the cash value 
of the property and render judgment 
for plaintiff and against the county. 
it was held that it was not the intent 
to alter the existing law by denying 
interest. State Tax Commission _v. 
United Verde Extension Mining Co., 
(Ariz.) 4 P.(2d) 395 [reh den 6 P. 
(2d) 889]. 

2. Philadelphia, etc., RR. ~ Co. v. 
Tamaqua, 156 A. 75, 304 Pa. 489, 76 
AER. 1007. : 

8. U.S.—Goldsmith v. Standard 
Chemical Co., 23 F.(2d) 313 [cert den 
48 S.Ct. 560, 277 U.S. 599, 72 L.Ed. 
1008]. 

Colo.—Antero & Lost Park Reser- 
voir Co. v. Board of Com’rs of Park 
County, 225 P. 269, 75 Colo. 131. 

Kan.—Jackson County v. Kaul, 96 
Pi 45,°77 ‘Kan. 715, 717, 17 UR ANS. 
552. 

Mont.—Queen City Oil Co. v. Toole 
County, 283 P. 771, 86 Mont. 401; Ful- 
ton Oil Co, v. Toole County, 283 P. 
771, 86 Mont. 376; Fulton Oil Co. v. 
Toole County, 283 P. 769, 86 Mont. 367. 

Okl.—Eaton vy. St. Louis-San Fran- 
cisco Ry. Co., 251 P. 1032, 122 Okl. 
143. 

Va.—Commonwealth vy. Safe Depos- 
it & Trust Co. of Baltimore, Md., 155 
S.E. 897, 155 Va. 458. 

Wis.—Schlesinger v. State, 218 N. 
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{in effect overr Barden y. Columbia 
County, 33 Wis. 445, 14 Am.R. 762, and 
Norton v. Rock County, 13 Wis. 611, 
in so far as they held to the con- 
trary]. 

[a] Where tax refund statute is 
Silent as to interest, it does not imply 
that interest should be paid. Schles- 
inger v. State, 218 N.W. 440, 195 Wis. 
366, 57 A.L.R. 352. 

[b] General statute held inappli- 
cable.—Gen. St. (1901) § 3590, allow- 
ing creditors interest at six per cent 
when no other interest is agreed up- 
on, cannot be interpreted to impose a 
liability on a county, and, in an action 
against the county officers to recover 
taxes wrongfully exacted over the 
protest of the taxpayer and through 
compulsion of a tax warrant, interest 
on the money from the time it was 
paid, then being due, cannot be re- 
covered. Jackson County v. Kaul, 96 
Pane? 77 Kan. 715, 717, 17 L.R.A.N.S. 

[ce] In California (1) in an action 
under the statute to recover invalid 
taxes paid under protest, interest 
from the time of payment until the 
date of the judgment in plaintiff's fa- 
vor is not recoverable. Birch v. 
Board of Sup’rs of Orange County, 
215 Ps, 903, 191 Cal.” 2355 Spencer. v. 
Los Angeles, 179 P. 163, 180 Cal. 103; 
Kern Valley Water Co. v. Kern Coun- 
ty, 90 P. 121, 150 Cal. 801; Miller v. 
Kern County, 90 P. 119, 150 Cal. 797; 
Columbia Savings Bank v. Los An- 
geles County, 70 P. 308, 137 Cal. 467; 
Savings, etc., Soc. v. San Francisco, 
63 P. 665, 131 Cal. 356; Southwest 
Land Co. of Los Angeles v. Los An- 
geles County, 188 P. 575, 46 Cal.App. 
9. (2) But plaintiff is entitled to in- 
terest on the judgment in his favor, 
from its date. Spencer v. Los An- 
geles, supra; Kern Valley Water Co. 
v. Kern County, supra; Miller v. Kern 
County, supra; Columbia Savings 
Bank v. Los Angeles County, supra; 
Savings, etc., Soc. v. San Francisco, 
supra. 

4 Fajardo Sugar Co. v. Richard- 
son, 7 Porto Rico Fed. 154, 158. 

“Governments cannot be required to 
pay interest in the absence of stat- 
utory provision to that effect.” Fa- 
jardo Sugar Co. v. Richardson, supra. 


15 Wall.-75, 21 L.Ed. 638. 

Ind.—Metropolitan Life Ins. Co. v. 
State, 144 N.E. 420, 194 Ind. 657. 

Mass.—Shaw  v. Inhabitants of 
Becket, 7 Cush. 442; Boston, etce., 
Glass Co. v. Boston, 4 Metc. 181. 

N.H.—Boston, ete., R. Co. y. State, 
4°A. 571, 63 N.H. 571. 

Tex.—Galveston County v. Galves- 
ton Gas Co., 10 S.W. 583, 72 Tex. 509. 

Wash.—Byram vy. Thurston County, 
251 P. 103, 141 Wash. 28 [mod on an- 
other ground 252 P. 943, 141 Wash. 
28]; Great Northern R. Co. v. Stevens 
County, 183 P. 65, 108 Wash. 238. 

6. Boston Water Power Co. v. Bos- 
ton, 9 Metc. (Mass.) 199; Boston, etc., 
Glass Co. v. Boston, 4 Metc. (Mass.) 
181; Atwell v. Zeluff, 26 Mich. 118. 

7. Boott Cotton Mills v. Lowell, 34 
N.E. 367, 159 Mass. 383; Philadelphia, 
ete., R. Co. v. Tamaqua, 156 A. 75, 304 
Pa. 489, 76 A.L.R. 1007. 

8. Shaw v. Inhabitants of Becket, 
7 Cush. (Mass.) 442; Dow vy. First 
Parish in Sudbury, 5 Metc. (Mass.) 73. 

9. Cavis v. Robertson, 9 N.H. 524. 

10. Generally see Appeal and Er- 
TOGWO AC.d. a yao. 

11. Putnam v. Ford, (Va.) 155 S.E. 
823, 71. A.L.R. 1217. 

12. Miller vy. Cherokee County Fair 
Ass’n, 103 So. 648, 212 Ala. 556. 

13. Generally see Appeal and Er- 
ror §§ 2536-3092. 

14. Bessolo v. City of Los Angeles, 
169 BP. 372, 176 Cal. 597. 

Presumption on appeal or error 
generally see Appeal and Error §§ 
2662-2752. 

1b. Kirst. Nat. Bank Vv.) City ion 
Hartford, 203 N.W. 721, 187 Wis. 290 
[rev on other grounds 47 §.Ct. 462, 
273 U.S. 548, 71 L.Ed. 767, and vacated 
214 N.W.. 617]. 

Questions of fact, verdict, and find- 
ings on appeal or error generally see 
Appeal and Error §§ 2830-2877. 

16. On appeal or error generally 
see Appeal and Hrror §§ 3093-3314, 

17. Porto Rico Coal Co, v. Dome- 
nech, 41 F.(2d) 183; Allen y.' City of 
Greenwood, 133 N.W..1094, 147 Wis. 
626. 

18. Northern Pac. Ry. Co. v. Pierce 
County, 137 P. 433, 77 Wash. 315, Ann. 
Cas.1916E 1194. 
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excessive.}® 


[§ 1289] D. Redemption of Stamps.”° 
York the tax law provides that any person lawfully 
in possession of unused tax stamps shall apply to 
the tax commission for their redemption, and de- 
clares that no person, firm, or corporation, other 
than a banking corporation, “shall sell or expose for 
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issued pursuant to the statute, without first obtain- 


In New 


sale, traffic in, trade, barter, or exchange” any stamp 


X. COLLECTION AND ENFORCEMENT AGAINST PERSONS AND PERSONAL PROPERTY* 


[§ 1290] A. Collection Generally—1. In General. 
The collection of taxes is the act or process of re- 
ceiving or enforcing payment thereof.** 
of the distinct processes by which the power of 
taxation is exercised;?4* it is distinguishable from 
a levy;?5 and it is not an element of,?® but is sub- 
sequent to,27 an assessment. The power to enforce,** 


19. C. D. Coggeshall & Co. Vv. 
Smiley, 285 P. 48, 142 Ok. 8. 

20. Refunding illegal stamp taxes 
see supra § 1255. 

21. Tax L. (McKinney Consol. 
Laws) § 271-a. ; 

22. People ex rel. Ikeda v. Gil- 
christ, 204 N.Y.S. 596, 122 Misc. 615. 

23. See Collection 11 C.J. p 968. 

24. Hiers v. Mitchell, 116 So. 81, 
95 Fla. 345; Gautier v. Ditmar, 97 N. 
E. 464, 204 N.Y. 20, Ann.Cas.1913C 960. 

25. See Collection 11 C.J. p 968 
note 1 [e]. 

Definition and nature of levy see 
supra § 673. 

26. Bridgeport Hydraulic Co. v. 
City of Bridgeport, 130 A. 164, 103 
Conn, 249. 

27. Bridgeport Hydraulic Co. v. 
City of Bridgeport, supra. 

28. Standrod v. Case, 133 P. 651, 24 
Idaho 865; Elmhurst State Bank v. 
Stone, 178 N.E. 362, 346 Ill. 157; Lu- 
cas v. Purdy, 120 N.W. 1063, 142 Iowa 
359; 24 L.R.A.N.S. 1294, 19 Ann.Cas. 
974; Rusk County v. Maloney, (Tex. 
Civ.App.) 38 S.W.(2d) 868. 

[a] Enforced collection is neces- 
sary for support and maintenance of 
government.—Webster v. Morris, 264 
PP. 190,, 129, OKI 145. 

{b] Until payment-is made (1) the 
state continues to have power to com- 
pel it (lowa Nat. Bank v. Stewart, 
232 N.W. 445 [foll 232 N.W. 471, and 
‘cert gr 51 S.Ct. 353]), (2), and it may 
proceed by all proper means to com- 
pel the performance of the obligation 
to pay (Florida. C. & .P. R. Co. vy. 
Reynols, 22 S.Ct. 176, 183 U.S. 471, 
46 L.Ed. 283). 

29. U.S.—National Rockland Bank 
of Boston v. City of Boston, 296 F. 
743 [rev on other grounds 300 F. 29]; 
Thompson vy. Allen County, 13 F. 97, 4 
Ky.L. 98 [aff 6 S.Ct. 140, 115 U.S. 550, 
29 L.Ed. 472]. 

Ark.—Biscoe v. Coulter, 18 Ark. 423. 

Iowa.—Lucas v. Purdy, 120 N.W. 
1063, 142 Iowa 359, 24 L.R.A.N.S. 1294, 
19 Ann.Cas. 974. 

Mo.—St. Francis Leivee Dist. 
Dorroh, 289 S.W. 925, 316 Mo. 398. 

S.C.—Wingfield v. South Carolina 
Tax Commission, 144 S.E. 846, 147 
S.C. 116, 130 [quot Cyc]. 

Tenn.—McCarrol v. Weeks, 5 Hayw. 
246. 
- “A state must be allowed... . 
to determine the methods of collec- 
tion of its own taxes.” National 
Rockland Bank of Boston v. City of 
Boston, 296 F. 7438, 747 [rev on other 
grounds 300 F. 29]. 

[a] Tax on national bank shares. 
—Congress having granted permis- 
sion to the states to tax the shares 
of national banks (see supra § 275), 
the states have the right to prescribe 
reasonable regylations about the col- 
lection of the taxes on such shares. 
National Rockland Bank of Boston y. 


Vv. 


It is one 


ing the consent of the commission.?1 A pledge of 
stamps has been held not within the inhibition of 
the statute against sale, etc., and where stamps are 
pledged by the owner as collateral for a note, the 
pledgee is entitled to have them redeemed by the 
tax commission.” 


and to provide means for enforcing,?® the collec- 
tion of taxes,which have been levied or imposed is 
included by necessary implication in the sovereign 
power of taxation,?® and, subject only to constitu- 
tional limitations,*! the legislature has exclusive and 
discretionary power to prescribe the means by which 
taxes shali be collected.*? 


While the legislature may 


City of Boston, 296 F. 743 [rev on 199 U.S. 274, 50 L.Hd. 189; Taylor v. 


other grounds 300 F. 29]. 
30. Sovereign power of taxation 
see supra § 7. 
31. Cross references: 
Constitutional provision as_ self-ex- 
ecu Hng see Constitutional Law § 
Equal protection of laws see Consti- 
tutional Law § 881. 
Legislative power after tax has been 
judicially declared void see Consti- 
tutional Law § 276. 86 


Uniformity see supra § 
. Ark.—State v. Certain Lands, 
40 Ark. 35. 

Fla.—Apgar v. Wilkinson, 116 So. 
138:795 Fla. 457% 

Ind.—Board of Com’rs of Boone 
County v. Adler, 133 N.E. 602, 77 Ind. 
App. 296. 

Iowa.—Lucas v. Purdy, 120 N.W. 
1063, 142 Iowa 359, 24 L.R.A.N.S. 1294, 
19 Ann.Cas. 974, 

Ky.—Com. v. Hazel, 159 S.W. 678, 
155 Ky. 30, 47 L.R.A.N.S. 1078. 

Md.—State v. Milburn, 9 Gill 97. 

Mo.—Parish v. Young, 38 S.W.(2d) 
1021; State y. Illinois, ete., Bridge 
Co., 73 Mo. 442, : 

Neb.—Trainor v. Maverick L. & T. 
Co., 114 N.W. 932, 80 Neb. 626. 

N.Y.—Gautier v. Ditmar, 97 N.E. 
464, 204 N.Y. 20, Ann.Cas.1913C 960; 
Genet v. Brooklyn, 1 N.E. 777, 99 N.Y. 
296; Litchfield v. Vernon, 41 N.Y. 
123; New York Protestant Episcopal 
Public School v. Davis, 31 N.Y. 574; 
Shepard v. Wood, 13 How.Pr. 47. 

Okl.—Webster v. Morris, 264 P. 190, 
129 Okl. 145. 

8.C.—Winegfield v. South Carolina 
Tax Commission, 144 §S.E. 846, 147 
S.C. 116, 180 [quot Cyc]. 

Tex.—Maud v. Terrell, 200 S.W. 375, 
109 Tex. 97. 

[a] Adequate means.—(1) The 
legislature may provide any adequate 
means to enforce the payment of 
taxes. Ridgeway v. Reese, 131 So. 
136, 100. Fla. 1304. (2) Statute held to 
furnish ample procedure. State v. 
Slusher, 248 P. 358, 119 Or. 141. 

[b] General laws.—The matter is 
subject to control and regulation by 
general laws. City of Sapulpa v. 
Land, 223. P.640, 101 Okl. 22,35 A. L, 
R. 872 [withdrawing op 219 P. 117]. 

[c] Due process generally.—(1) 
The procedure for the enforcement 
and collection of taxes being largely, 
if not wholly, within the discretion of 
the legislature, it is generally held 
that the measures of enforcement 
adopted are not violative of due proc- 
ess of law. Ontario Land Co. vy. Wil- 
fong, 32 S.Ct. 328, 223 U.S. 543, 56 L. 
Ed. 544; Illinois Cent. R. Co. v. Ken- 
tucky, 31 S.Ct: 95, 218 US. 551, 54.1. 
Ed. 1147; Ballard v. Hunter, 27 S.Ct. 


261,-204 U.S. 241, 51 L.Ed. 461 (pro- 


ceeding in court not always neces- 
sary); French y. Taylor, 26 S.Ct. 76, 
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‘Secor, 92 U. 


S. 615, 23 L.Ed. 663; In 
re State Tax on Foreign Held Bonds, 
15 Wall. 300, 21 L.Ed. 179; In re Li- 
cense Cases, 5 How. 504, 12 L.Hd. 256; 
Washington County v. State, 55 So. 
623, 172 Ala. 242; Wallapai Min., etc., 
Cov v./Terr:, 84 P. 85,-9° Ariz, 373; City 
of Pasadena v. Chamberlain, 269 P. 
630, 204 Cal. 653; Peo. v. Morgan, 90 
Ill. 558; Seaaes v. Warren County, 36 
Ind. 267, 10 Am.R. 62; Griswold Col- 
lege v. Davenport, 22 N.W. 904, 65 
Iowa 638; State Tax Commission of 
Maryland v. Melvale Distillery Co. of 
Baitimore County, 117 A. 894, 140 Md. 
231; Hannis Distilling Co. v. Balti- 
more, 80 A. 319, 114 Md. 678; Oliver 
v. Washington Mills, 11 Allen (Mass.) ' 
268; Auditor Gen. v. Sloman, 47. N.W. 
565, 84 Mich. 118; Williams v. St. 
Paul, 142 N.W. 886, 123 Minn. 1; State 
v. Krahmer, 117 N.W. 780, 105 Minn. 
422, 21 L.R.A.N.S. 157; Weise v. South 
Omaha, 160 N.W. 890; Norris v. Lin- 
coln, 142 N.W. 114, 93 Neb. 658, Ann. 
Cas.1914B 1194; Leigh v. Green, 90° 
N.W.. 255, 64 Neb. 533, 101 Am.S.R. 
592; Maxwell v. Page, 168 P. 492, 23 
N.M. 356, 5 A.L.R. 155; Peo. v. Brook- 
lyn, 4 N.Y. 420, 55 Am.D. 266; Matter 
of Fuller, 71 N.Y-S. 40, 62 App.Div. 428 
[rev 70 N.Y.S. 1050, 34 Mise. 750]; 
City of Buffalo vy. Hawks, 236 N.Y.S. 
89, 226 App.Div. 480 [aff 168 N.E. 438, 
251 N.Y. 588]; Adler v. Whitbeck, 9 
N.E. 672, 44 OhioSt. 539; Lima v. Mc- 
Bride, 34 OhioSt. 338; Anderson vy. 
Ritterbusch, 98 P. 1002, 22 Okl. 761; 
Minneapolis Threshing Mach. Co. v. 
Roberts County, 149 N.W. 163, 34 S.D. 
498, L.R.A.1915D 886; Ohlwine v. 
Bushnell, 143 S.W. 362, 32 S.D. 426; 
State v. Clement Nat. Bank, 78 A. 944, 
84 Vt. 167, Ann.Cas.1912D 22 [aff 34 
S.Ct. 31, 231 U.S. 120, 58 L.Ed. 147]. 
(2) “As was said_in Bartlett v. Wil- 
son, 8 A. 321, 59 Vt. 23: ‘If its meth- 
od is one that in itself, and its in- 
tended normal working, will result in 
equal and uniform taxation as be- 
tween all its citizens, and the right 
of hearing upon alleged errors is pre- 
served such method is due process of 
law.’ Such an enactment of the Leg- 
islature is in itself ‘due process of 
law.’ Peo. v. Smith, 21 N.Y. 595-598; 


| Garrison v. New York, 21 Wall. (U.S.) 


196, 22 L.Ed. 612. Within these lim- 
itations, the procedure for the en- 
forcement or collection of taxes is 
largely, if not wholly, within the dis- 
cretion of the Legislature. It is only 
required that the substantial and 
fundamental rights of the taxpayers 
shall be protected.” Ohlwine v. Bush- 
nell, 143: N.W. 362, 32 S.D. 426, 431. 

[d] Persons removing from one 
county into another may be forced to 
pay through sending a tax bill to the 
sheriff of the county into which they 
have removed. De Arman y. Wii- 
liams, 5 S.W. 904, 93 Mo. 158. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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provide for the collection of taxes by a judicial pro- 
ceeding,** it is uniformly held that due process of 
law in taxation does not require judicial procedure.** 
Accordingly collection may be by a summary proe- 
But no warrant for the collection of taxes 
can be lawfully issued against the personal property 
of one whose name does not appear on the assess- 
An act authorizing suits for taxes on 


ess.25 


ment roll.?® 


[Le] Suit to restrain assessment or 
collection of any tax authorized may 
be prohibited without depriving a per- 
son of property without due process. 
Pullan v. Kinsinger, 20 F.Cas.No. 11,- 
463, 2 bb. 94. 

[f] ving new remedy for collec- 
tion (1) of taxes already due is nota 
taking of property without due proc- 
ess. Citizens’ Nat. Bank v. Kentucky, 
30 S.Ct. 532, 217 U.S, 448, 54 L.Ed. 832; 
Peo. v. Seymour, 16 Cal. 332, 76 Am.D. 
521. (2) Soa county may be author- 
ized, in case of failure to collect taxes 
by the ordinary process, to foreclose 
the tax lien by proceedings in a dis- 
trict court. Pritchard v. Madren, 24 
Kan. 486. 

{g¢] Gien—(1) The legislature 
may make taxes a prior lien on the 
property. Jersey City Provident’ Sav. 
Inst. v. Jersey City, 5 S.Ct. 612, 113 


U.S. 506, 28 L.Ed. 1102; Durgan’s 
App., 68 Pa. 204, 8 Am.R. 169; In re 
Wallace, 59 Pa. 401; Minneapolis 


Threshing Mach. Co, v. Roberts Coun- 
ty, 149. N.W..163, 34 S.D. 498, L.R.A. 
1915D 886. (2) So a lien for taxes 
assessed against the life tenant may 
be imposed by statute, on the interest 
of the remainderman. Hadley v. Had- 
ley, 87 S.W. 250, 114 Tenn. 156. 

{h] Precluding accounts in par- 
ticular languages.—A statute, enact- 
ed to aid collecting of taxes, which 
prohibits the keeping of books of ac- 
count except in specified languages, 
violates the guaranty of due process 
of law as applied to a person unable 
to speak, read, or understand such 
languages. Yu Cong Eng v. Trinidad, 
eee nia 619, 271 U.S. 500, 70 L.Ed. 

9. 

Nonencroachment on judiciary see 
Constitutional Law § 245. 

33. Cincinnati, etc., R. Co. v. Ken- 
tucky, *6 .S:CGt. 57, 115 U/S.)321,.29 L. 
Ed. 414; In re Tax Sale, 23 N.W. 189, 
54 Mich. 417; State v. Iron Cliffs Co., 
20 N.W. 493, 54 Mich. 350; State v. 
Western Union Telegraph Co., 124 N. 
W. 380, 111 Minn. 21; State v. Baker, 
(N.M.) 289 P. 801 [cert den, Baker 
v. State, 51 S.Ct. 105, 282 U.S. 807, 75 
L.Ed. 724]. 

Right of action for unpaid taxes see 
infra § 1377. 

[a] Proceedings need not be sum- 
mary.—A statute authorizing a coun- 
ty in case of failure td collect taxes 
by the ordinary process, that is, by 
sale by the treasurer, to foreclose the 
tax lien by proceedings in the district 
court, does not deprive persons of 
their property without due process of 
law. Pritchard v. Madren, 24 Kan. 
486, 491 (where it was said: “Is there 
any constitutional requirement or in- 
herent necessity compelling the col- 
lection of taxes by the single process 
of sale by county officers? Clearly 
not. The method of collection is not 
prescribed in the constitution, but is 
left to the legislative discretion; and 
because one method has hitherto been 
adopted, is no limitation on the pow- 
er to adopt another. There is no in- 
herent vice in collecting taxes by 
judicial proceedings in the courts in- 
stead of by summary process of sale 
by county officials. The legislature 
may adopt either or both. A collec- 
tion in either way is by due process 
of law’’). 

[b] Prior sale to state om sum- 
mary proceedings may be waived by 
a statute providing for a sale by ju- 
dicial proceedings. League v. State, 
22 S.ct. 475, 184 U.S. 156, 46 L.Ed. 
478 [aff 57 S.W. 34, 93 Tex. 553]. 


[c] Special proceeding in rem 


TAXATION 


individuals.*7 


for delinquent taxes, in the form of 
foreclosure of a delinquency certifi- 
cate, not being a suit between the 
parties, but an exércise of the sov- 
ereign power to tax, does not in any 
way violate the constitutional guar- 
anties of due _ process. Sparks v. 
Standard Lumber Co., 159 P. 812, 92 
Wash. 584. 

34 Dukich v. Blair, 3 F.(2d) 302 

Lappeal dism 46 S.Ct. 469, 270 U.S. 
670, 70 L.Ed. 791]; Turpin v. Lemon, 
23 S.Ct. 20; 187 U.S. 51, 47 L.Ed... 70; 
Kelly v. Pittsburgh, 104 U.S. 78, 26 L. 
Ed. 658; McMillen v. Anderson, 95 U. 
S. 37, 24 L.Ed. 335. 
_ “Taxes have not, as a general rule, 
in this country since its independence, 
nor in England before that time, been 
collected by regular judicial proceed- 
ings. The necessities of government, 
the nature of the duty to be perform- 
ed, and the customary usages of the 
people, have established a different 
procedure, which, in regard to that 
matter, is, and always has been, due 
process of law.” Kelly v. Pittsburgh, 
104 U.S. 78, 80, 26 L:Ed. 658 [quot 
Blair vy. Dukich, 3 F.(2d) 302, 305 (ap- 
peal dism 46 S.Ct. 469, 270 U.S. 670, 
70 L.Ed. 791)). q 

[a]. Reason for rule.—‘‘Govern- 
ments must have their revenues 
promptly and at the appointed time 
in order to discharge their functions. 
They cannot await the slow and tedi- 
ous processes of judicial trials in 
their ordinary course. They must 
from sheer necessity proceed in the 
collection of the public revenues in 
a summary and more direct way. 
Hence it is uniformly held that due 
process of law in ‘taxation does not 
require judicial procedure.’ Dukich 
v. Blair, 3 F.(2d) 302 [appeal dism 
fetta 469, 270 U.S. 670, 70 L.Ed. 
7 

35. U.S.—Kentucky Union Co. v. 
Kentucky, 31 S.Ct. 171, 219 U.S. 140, 
55 L.Ed. 137; Scottish Union, ete., 
Ins. Co, v. Bowland, 25 S.Ct. 345, 196 
U.S. 611, 49 L.Ed. 619; McMillen v. 
Anderson, 95 U.S. 37, 24 L.HWd. 3835; 
Murray v. Hoboken Land, etce., Co., 
18 How. 272, 15 L.Ed. 372. 

Ark.—Bagley v. Castile, 42 Ark. 77. 
Bey ene v. Shoemaker, 22 Cal. 

Conn.—Ives v. Lynn, 7 Conn. 505. 

Ga.—State v. Frazier, 48 Ga. 137; 
Harper v. Elberton, 23 Ga. 566. 

Ky.—Harris.v. Wood, 6 T.B.Mon. 
641; Railroad Tax Cases v. Com,, 5 
Ky.L, y 

La.—New Orleans v. Cannon, 10 
La.Ann. 764. 

Md.—State v. Mayhew, 2 Gill 487. 

Mich.—Tooldn v. Longyear, 107 N. 
W. 699, 144 Mich. 55, 121 Am.S.R. 603; 
Weimer v. Bunbury, 30 Mich. 201. 

Minn.—Nelson Lumber Co. v. Mc- 
Kinnon, 63 N.W. 630, 61 Minn. 219. 

Nev.—State v. Central Pac. R. Co., 
30 P. 689, 21 Nev. 260. 

N.H.—Willard v. Wetherbee, 4 N. 
He L438. 

N.Y.—Peo. v. Nassau County, 104 
N.Y.S. 353, 54 Misc. , 

N.C.— Cowles v. Brittain, 9 N.C. 204. 

Or.—Northwest Auto Co. v. Hurl- 
burt, 207 P. 161, 104 Or, 398. 

Pa.—Moore v. Marsh, 60 Pa. 46; 
Huber v. Reily, 53 Pa. 112. 

Porto Rico.—Desola v. Willoughby, 
1 Porto Rico Fed. 344. 

$.c.—Cruikshanks v. 
12:-S°C-L. 360. { 

Tenn.—East Tennessee Brewing Co. 
v. Currier, 150 S.W. 541, 126 Tenn. 
535; Grundy County v. Tennessee 
Coal, ete., Co., 29 S.W. 116, 94 Tenn. 


Charleston, 
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corporate property inadequately valued or assessed 
has been held not violative of due process of law, 
although applying only to corporations and not to 
A statute permitting the compromise 
and settlement of tax suits has been held not to 
deny due process of law.?8 
in,*® and only in,*® the manner provided by stat- 


Taxes are collectable 


et McCarroll vy. Weeks, 5 Hayw. 


Vt.—Bartlett v. Wilson, 8 A. 321, 
59 Vit. 23, 

Summary remedies for collection of 
taxes see infra §§ 1359-1361. 

_ This clause does not apply to in- 
hibit surnmary proceedings of States 
to collect the revenue essential. to 
their existence, operating equally on 
all citizens.” Bagley v. Castile, 42 
Ark. 77, 84. 

[a] Reasons for rule.—(1) ‘Al- 
most universally these [proceedings 
for the levy and collection of the pub- 
lic revenue] are conducted without 
judicial forms, and without the in- 
tervention of the judicial authority; 
the few cases in which statutes have 
required the action of courts being 
exceptional. Where such action is 
not required, the proceedings are re- 
garded as purely administrative, and 
any hearing allowed to parties in 
their progress has not been in the 
nature of a trial, but as a means of 
enlightening the revenue officers upon 
the facts which should govern their 
action. This has been so from time 
immemorial, and it has never been 
supposed that the tax-payer had a 
constitutional right to resist the tax 
because he had never had any judg- 
ment against him on a judicial hear- 
ing to fix its amount.” Weimer v. 
Bunbury, 30 Mich. 201, 211. (2) “The 
existence of government, depending 
on the prompt and regular collection 
of the revenue, must, as an object of 
primary importance, be insured in 
such a way as the wisdom of the Leg- 
islature may prescribe. . . . But 
to pursue every delinquent liable to 
pay taxes, through the forms of proc- 
ess and a jury trial, would materially 
impede, if not wholly obstruct, the 
collection of the revenue.”’ Cowles v. 
Brittain, 9 N.C. 204, 207. 

. [b] Provision for issuance of dis- 
tress warrant (1) for the collection 
of personal property taxes without 
prior notice or opportunity ‘'to be 
heard is not open to the objection that 
it is not due process of law (Nelson 
Lumber Co, v. McKinnon, 63 N.W. 630, 
61 Minn. 219; Mast Tennessee Brew- 
ing Co. v. Currier, 150 S.W. 541, 126 
Tenn: 535); (2) and this procedure 
has also been held proper for the col- 
lection. of an internal revenue tax 
(Mason vy. Rollins, 16 F.Cas.No. 9,252, 
2 Biss. 99). (8) “This method [dis- 
traint] of collecting taxes is one of 
the most. ancient known to the law, 
and has frequently received the sanc- 
tion of the courts.” Scottish Union, 
ete., Ins. Co. v. Bowland, 25 S.Ct. 345, 
196 U.S. 611, 682, 49 L.Ed. 619. 

. 36. Bennett v. Buffalo, 17 N.Y. 383. 

Issuance and requisites of tax ex- 
ecution or warrant see infra § 1362. 

37. White River Lumber Co. vy. 
State, 2 S.W.(2d) 25, 175 Ark. 956 
[aff 49 S.Ct. 457, 279 U.S. 692, 73 L.Ed. 

03]. 

3a; State. v. State Inv. Co., 239 P. 
741, 30 N.M. 491. 

39. Apgar v. Wilkinson, 116 So. 78, 
95 Fla. 457. 

40. National Lumber & Creosoting 
Co. v. Burrows, (Mo.App.) 284 S.W. 
153; Alfred W. Booth & Bro. v. City 
of Bayonne, 98 A. 666, 85 N.J.Bgq. 281; 
Cranbury Tp. v. Chamberlin & Bar- 
clay, 139 A. 800, 6 N.J.Misc. 39 [aff 
143 A. 920, 105 N.J.Law 236]; Straub 
v. Hilker, 155 N.E. 867, 24 OhioApp. 
90; City of Sapulpa v. Land, 223 P, 
640, 101 Okl. 22, 35 A.L.R. 872 [with- 
drawing op 219 P. 117]. 

[a] All preceedings must he 
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ute, the matter being wholly statutory.4! Also, be- 
fore the collection of a tax can be enforced, there 
must be a valid assessment,*? a compliance with stat- 
utory conditions precedent to the exercise of the 
power to levy,*? and a time when,** as well as a 
person to whom,*® payment can legally be made. 
However, where all the precedent steps were taken 
in the manner required by statute, the fact that they 
were taken at times later than those prescribed by 
statute does not render the tax noneollectable in 
the absence of a showing that the taxpayer’s rights 
have been abused.*°® 

[§ 1291] 2. Within Political Division; Delegation 
of Power.*7 The legislature may determine whether 
taxes shall be collected by the state or a local agen- 
ey,*® and it may delegate the power of using the 
machinery, or applying the remedy or procedure, 
created by it for the collection of taxes.49 When not 
forbidden by constitutional provision, a general meth- 
od for the collection of a tax within a distinct 
political division may be prescribed by the legisla- 
ture;°° and the regulation of administrative details 
in the collection of the taxes levied by counties and 


other municipal divisions may, to a limited extent, 
stricti juris—Weyse v. Crawford, 24 43, 
P473b,.85)Cal. 196. é 

[b] Statutes are mandatory. 
State v. Minnesota & Ontario Power 


TAXATION 


Bolton v. Terra Bella Irr. Dist., 
(Cal.App.) 289 P. 678. 

County or municipality or officer 
thereof as agent of: 


[$§ 1290-1292 


be left to the determination of the local authori- 
ties.*1 However, the federal government cannot by 
law impose any specific duties on state officials with 
reference to the collection of a tax provided by act 
of congress.°? 

Comptroller. A regulation by the comptroller of 
publie accounts, under authority conferred on him 
by statute, of the collection of taxes must be given 
the effect of a legislative enactment when it is not 
in conflict with the constitution and laws of the 
state$%) aon 

[§ 1292] 3. Amendment and Repeal of Statutes. 
Although the methods prescribed by statute for the 
collection of taxes may be changed from time to 
time by the legislature,®°+ the amendment or repeal 
of a statute providing for the levy and collection of 
taxes will not operate retrospectively so as to affect 
unpaid taxes already due or pending proceedings for 
their collection,®®> and a new law bearing on the 
collection of taxes does not necessarily or always 
repeal by implication all prior laws, or parts there- 
of, relating to the same subject,°® such as local or 
special laws,®7 or the provisions of general laws 
which are not in conflict with the new law.°*§ 

53 N.D. 140. ; 

Lack of vested right see Constitu- 


tional Law § 534. : 
Repeal of statutes prescribing com- 


Co., 141 N. W. 839, 121 Minn. 421. 
Compare State ex rel. Teare v. Dun- 
gan, 177 S.W. 604, 265 Mo. 353 (where 
the assessor has made a valid assess- 
ment of lands, and has prepared his 
books containing such assessment, ju- 
risdiction to collect the taxes attach- 
es, and the provisions for subsequent 
proceedings are only directory). 

Exclusiveness of statutory reme- 
dies see infra § 1381. 

41. Board of Com’rs of Ness Coun- 
ty v. Hopper, 204 P. 536, 110 Kan. 
501; Parish v. Young, (Mo.) 38 S.W. 
(2d) 1021; Rochester v. Bloss, 77 N. 
BE. 794, 185 N.Y. 42, 6 L.R.A.N.S. 694, 
7 Ann.Cas. 15. 

[a] In Louisiana, laws regulating 
the collection of taxes are sui generis, 
and constitute a system to which the 
general provisions of the civil code 
have little, if any, application. City 
of New Orleans v. Jackson Brewing 
Co., 110 So. 110, 162 La. 121; Louisi- 
ana Land & Improvement Co. v. Po- 
lice Jury of Grant Parish, 101 So. 241, 
156 La. 849. 

[b] Statute construed not to lim- 
it time.—German Mut. Ins. Co. v. Gib- 
son, 1 OhioN.P.N.S. 24; Barnhill v. 
State, 280 S.W. 732, 115 Tex. 258 [aff 
(Civ.App.) 240 S.W. 683]. 

[c] Statute construed to be reme- 
dial. German Mut. Ins. Co. v. Gib- 
son, 1 OhioN.P.N.S. 24. 

[d] Collection is not equitable 
proceeding.—Darr v. Dawson County, 
139 N.W. 852, 93 Neb. 93. 

42. See supra § 759. 

43. Hewes v. Reis, 40 Cal. 255; 
Grubb v. Smiley, 285 P. 38, 142 Okl. 
19; Prince v. St. Louis & S. F. Ry. 
COs 2oavae- 106, tO Oke T4 1: 

44. Commonwealth v. Chesapeake, 
eg S. .Ru-Co.,° 133° SW. 559,141 Ky. 

45. Commonwealth vy. Chesapeake, 
O. & S. R. Co., supra. 

46. Mothershead v. Young, 234 P. 
299, 114 Or. 15. : 

47. Cross references: i 
Collection of taxes by political divi- 

sions, or officers thereof, generally 

see Counties § 352; Highways § 

498; Levees and Flood Control §§ 

72-83; Municipal Corporations §§ 

4455-4530; Schools and School Dis- 

tricts §§ 824-849; Towns [38 Cyc 
- 655]; Waters [40 Cyc 824]. 
Delegation of power to private per- 

sons or corporations see Constitu- 

tional Law § 356. 


Other municipality see infra § 2252. 
State see infra § 2252. 

49. Ranger Realty Co. v. Miller, 
(Fla.) 136,So. 546; Gautier v. Dit- 
mar, 97 N.E. 464, 204 N.Y. 20, Ann. 
Cas.1913C 960. 

50. Grossfeld v. Baughman, 129 
A. 370, 148 Md. 3380. 

51. Southern R. Co. v. Kay, 39 S.E. 
785, 62 S.C. 28. And see Pittsburgh, 
etc., R. Co. v. Harden, 37 N.E. 324, 137 
Ind. 486 (authority of county com- 
missioners to suspend the collection 


of taxes against a railroad until the | 


road is sufficiently-advanced to jus- 
tify them in collecting the taxes car- 
ries with it authority subsequently to 
order their collection on compliance 
by the road with the conditions re- 
quired by law). 


hice Insurance Licenses, 43 Pa.Co. 
53. Stuard v. Thompson, (Tex.Civ. 


App.) 251 S.W. 277. 

54. In re Report of Com’rs of Ad- 
justment of Elizabeth, 10 A. 363, 49 
N.J.Law 488; New York Protestant 
Episcopal Public School v. Davis, 31 
NEY 0574: 


[a] Legislature may extend time 
for collection.—Hunt v. Cooper, 139 
S.E. 446, 194 N.C, 265. 

[b] Statutes, or parts thereof, held 
repealed.—Anderson Counity v. Col- 
lins, 134 S.W. 463, 142 Ky. 394; State 
v. Milburn, 9 Gill (Md.) 97; Alfred 
W. Booth & Bro. v. City of Bayonne, 
98 A. 666, 85 N.J.Eq. 281; Sugden v. 
Rothschild, 155 A. 864, 304 Pa. 365; 
Commonwealth v. Matthews, 154 A. 
359, 303 Pa. 163; Lawrence County 
VW. idorner;, 126 Aso Se,2el Pa. 836 
Cornman v. Hagginbotham, 76 A. 721, 
227 Pa. 549; Com. v. Topper, 68 A. 666, 
219 Pa. 221; Finn v. Mellon, 71 Pa. 
Super. 7 [aff 108 A. 927, 265 Pa. 147]; 
Bradford County v. Beardsley, 60 Pa. 
Super. 478; Houston Oil Co. of Texas 
v. Howard, (Tex.Commn.App.) 294 S. 
W. 848 [aff (Civ-App.) 256 S.W. 340]; 
an v. Purdy, 44 P. 857, 14 Wash. 


[c] Where section representing 
primary purpose is stricken by refer- 
endum, and the remainder, standing 
alone, is self-contradictory and per=> 
versive of the purpose the lawmaking 
body had when it enacted the whole 
statute, the entire statute is nullified, 
Baird v. Burke County, 205 N.W. 17, 


pensation see infra § 1301. 

55. U.S.—Union Pac. R. Co. v. 
Board of Com’rs of Weld County, 217 
F. 540, 133 C.C.A. 392 [reh den 222 
F, 651, 138 C.C.A. 175 (rev on other 
grounds 38 S.Ct. 510, 247 U.S. 282, 284, 
288, 62 L.Ed. 1110)]. 

Ark.—State v. Certain Lands, 40 
Ark. 35. 

Soy ae ee v. Whipple, 44 Cal. 

Ky.—Louisville Water Co. v. Com., 
34 S.W. 1064, 18 Ky.L. 2 [rev on other 
grounds 18 S.Ct. 571, 170 U.S. 127, 42 
ed. 9051. 

La.—Gaither v. Green, 4 So. 210, 40 
La.Ann. 362. 

Me.—Weld v. Bangor, 59 Me.. 416. 

Miss.—Miller v. Johnston, 109 So. 
715, 144 Miss. 201 [foll 109 So. 721]; 
New York Life Ins. Co. v. Robertson, 
103 So. 222, 140 Miss. 108. 

Mo.—State v. Rainey, 74 Mo. 229. 

Pa.—Com. v. Honey Brook Coal Co., 
2 Pearson 365. 

Wash.—Washington Nat. Bank v. 
King County, 38 P. 219, 9 Wash. 607. 

See Higgins’ Estate v. Hubbs, 252 
P. 515, 31 Ariz. 252 (discussing the 
matter generally, but dealing with 
an inheritance tax). 

Retroactive effect of statute au- 
thorizing suit or other remedy see in- 
fra § 1358. 

56. Brown v. Hogle, 30 Ill. 119; 
Garfield Tp. v. A. B. Klise Lumber Co., 
188 N.W. 459, 219 Mich. 31; Long v. 
Phillips, 88 A. 437, 241 Pa. 246; De 
Lay v. Wolffarth, (Tex.Civ.App.) 154 
S.W. 1030; Wolffarth v. De Lay, (Tex. . 
Civ.App.) 142 S.W. 617. 

57. County Com’rs of MHarford 
County v. Rouse, 119 A. 153, 141 Ma. 
549; Carroll v. McArdle, 110 N.E. 446, 
216 N.Y. 232; People ex rel. Albany 
County Sav. Bank v. Lewis, 234 N.Y.S. 
457, 226 App Div. 182 [rev 233 N.Y.S. 
107, 133 Misc. 499]; Budd v. Franco, 
185 N.Y.S. .797,, 194  App.Div. 803; 
Commonwealth. v. Sitler, 102 A. 272, 
258 Pa. 570; Evans v. Phillipi, 11 A. 
630, 117 Pa. 226, 2 Am.S.R. 655; Bit- 
ting v. Com., 12 A. 29, 7 Pa.Cas. 545; 
Com. v. Scheckler, 1 Pa.Co. 505; In 
re Election in Upper Leacock Tp., 3 
Lanc.L.Rev. .(Pa.). 225; State v. 
Brown, 151 S.E. 218, 154 S.c. 55. 

58. Atwater v. O’Reilly, 71 A. 505, 
81 Conn. 367; Harrington v. Galves- 
ton County, 1 Tex.A.Civ.Cas. § 792. 


’ For later cases, developments and changes in the law see Annotations, same title and section number, 
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--§§ 1293-1296] 


_[§ 1293] B. Collectors®®—1, Creation and Aboli- 
tion of Office. If the constitution creates the office 
of tax collector, or names the officer who shall act 
in that capacity, its provisions eannot be varied in 
the least degree by the legislature;*° but otherwise 
it belongs to the legislature to create this office and 
to abolish and change it at pleasure.6! Authority 
may be given to cities or other municipal corporations 
to create the office of tax collector, for their own 
purposes. °? 

[§ 1294] 2. Eligibility, Selection, Qualification, 
and Tenure—a. Eligibility. Whatever may be pre- 
seribed by law as the qualifications of a tax collector 
—as that he shall be a freeholder, a resident of the 
district for a certain length of time, not a defaulter 
nor in arrears in respect of accounting for public 
money in his hands, or the like—it is essential to his 
full and perfect title to the office that he shall be 
eligible in all respects;®* but a lack of the proper 
qualifications will not bar an action on his bond, if 
he was at least an officer de facto.®* Tenure of 
another office at the same time, if it is of an execu- 
tive or ministerial character, is generally no obstacle 
to the election or appointment of the incumbent as 
a tax collector.*® 


59. “Collector of taxes” defined see 


TAXATION 


may be tax collector before the ex- 
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[§ 1295] b. Appointment or Election,** Except 
as provided otherwise by constitutional provision, 
the legislature may prescribe the manner in which 
the office of tax collector shall be filled.¢7 A col- 
lector of taxes is to be elected by popular vote,°s 
or appomted by the governor,*®® or by a local board 
or officer,’° accordingly as an applicable constitu- 
tional or statutory provision in force at the time 
may direct. No person can be compelled to serve 
as tax collector against his will, although duly elect- 
ed or appointed.7! 

Appointment by court. It is no part of the fune- 


tions of a court to appoint a collector of taxes,7? 


unless authority to do so has been conferred on it 
by a valid?® statute.74 

Practice of selling office of tax collector at pub- 
lie auction to the lowest bidder, without regard to 
his suitability or qualifications, is severely condemned 
by the courts and generally held illegal.7® 

[§ 1296] c. Qualification. A collector of taxes 
must take the official oath required by statute or 
ordinanee,’® and while his failure to do so will not 
necessarily deprive him of the right to demand and 
receive payment of the taxes and give a good re- 
ceipt therefor,*? if he has not been sworn his office 


Collector 11 C.J. p 969. 


60. State v. Malcom, 226 P. 1083, 
39 Idaho 185; Mutual L. Ins. Co. v. 
Martien, 71 P. 470, 27 Mont. 437. 

61. Ga.—McDaniel v. Thomas, 133 
S.E. 624, 162 Ga. 592. 


Ind.—Board of Com’rs of Boone 


County v. Adler, 133 N.E. 602, 77 Ind. 


App. 296. 

La.—State v. Lavigne, 23 La.Ann. 
b ip 

Mo.—State v. Herring, 106 S.W. 


984, 208 Mo. 708. 

Pa.—Gilberton Borough’s Tax Col- 
lector, 13 Pa.Dist.&Co. 757. 

[a] Effect of statute.—Act June 
25, 1885 (Pamphl. L. 187), providing 
for the election of a collector of tax- 
es, supersedes the office of collector 
of school taxes under the former sys- 
tem, and the new officer is the only 
person authorized to collect taxes of 
any kind. Com. v. Topper, 68 A. 666, 
219 Pa. 221. 

62. People v. Bedell, 2 Hill (N.Y.) 
196; Hamilton County v. Arnold, 63 
N.E. 81, 65 OhioSt. 479; State v. 
Stong, (Tenn.Ch.A.) 47 S.W. 1103. 

Municipal collectors generally see 
Municipal Corporations §§ 4456-4460. 

63. Sheehan v. Scott, 
145 Cal. 684; Com. v. Browne, 1 Serg. 
&R. (Pa.) 382; Reg. v. Ryan, 6 U.C.Q. 
B...(Ont.)...296. 

[a] Inapplicable provision.—A tax 
collector appointed under a statute 
which provided for such appointment 
upon the failure of the sheriff to ex- 


‘ecute a bond, and gave to such col- 


lector all the powers of the sheriff in 
the collection of taxes, was held not 
to be a district officer within a con- 
stitutional provision that all district, 
county, city, or town officers shall re- 
side within their respective districts. 
Com. v. Blackwell, 97 Ky. 314. 

64. Boreiand v. Washington Coun- 
ty, 20 Pa. 150. ; 

De facto collectors generally see in- 
fra § 1299. 

Estoppel of collector in action on 
bond see infra § 1346. 

65. People v. Squires, 14 Cal. 12; 
Merrill v. Gorham, 6 Cal. 41; Howard 
y. Proctor, 7 Gray (Mass.) 128. 

[a] Rule applied to: (1) Assess- 
sor. Howard v. Proctor, 7 Gray 
(Mass.) 128. (2) Selectman. How- 
ard v. Proctor, supra. See State v. 
Fowler, 32 A. 162, 33 A. 1005, 66 Conn. 
294 (although the law provides that 
no selectman shall hold the office of 
tax collector in the same town during 
the same Official year, yet one who has 
been elected a selectman and resigns 


\ 
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piration of the year for which he was 
elected). (3). Sheriff. People  v. 
Squires, 14 Cal. 12; Merrill v. Gor- 
ham, 6 Cal. 41. 

Other officer as collector ex officio 
see infra § 1298. 

66. Appointment: 
eat g CORRE to compel see-Mandamus 
To fill vacancy see infra § 1297. 

67. People v. Squires, 14 Cal. 12; 
State v. Herring, 106 S.W. 984, 208 
Mo. 708. 

68. Black v. Duquesne Borough 
School Dist., 86 A. 703, 289 Pa. 96; 
Town Council’s Appeal, (Pa.) 15 A. 
730; Buckwalter v. Lancaster Coun- 
ty, 12 Pa.Super. 272; Pottsville Bor- 
ough Town Council’s Appeal, 1 Mon. 
(Pa.) 705; Com. v. Nyman, 14 Pa. 
Dist.&Co. 684. 

69. Vaughn v. Kendall, 96 S.W. 
140, 79 Ark. 584; Milburn v. State, 1 
Md. 1 (both cases dealing with a 
statute relating to the appointment 
of the first incumbent after the pas- 
sage of the statute). 

fa] Tax collector appointed by 
military governor does not. come into 


office by virtue of the laws of the: 


state. State v. Cooper, 53 Miss. 615. 

70. Massie v. Harrison County, 
105 N.W. 507, 129 Iowa 277; State v. 
Dorsey, 3 Gill&J. (Md.) 75; and cas- 
es infra this note. 

[a]. Under local or former stat- 
utes.—Com. v. Jimison, 54 A. 1036, 
205. Pa. 367;: Com. v. Perkins, 7 Pa. 
42; Com. v. Browne, 1 Serg.&R. (Pa.) 
382; Com. v. Hamilton, 9 Leg.Int. 
(Pa.) 2; Com. v. Hamilton, 11 Pa.L. 


[b] Appointment must be in writ- 
ing when so required by _ statute. 
Ainsworth v. Dean, 21 N.H. 400. 

[c] Town clerk must certify the 
date of record of the commission of 
a tax collector, whose authority to 
act depends upon the commission be- 
ing recorded, both on the_ original 
commission and on the record. Pierce 
v. Richardson, 37 N.H. 306. 

-[d] Several collectors may be ap- 
pointed.—Belgrade v. Sidney, 15 Mass, 
523. 

[e] Appointment pro tempore may 
be made.—Phelon v. Granville, 5 N.E. 
269, 140 Mass. 386; Pierce v. Rich- 
ardson, 37 N.H. 306, 

[f] Appointment by resolution, 
rather than by by-law, is proper 
where, in making the appointment, a 
municipal council acts as an adminis- 
trative body and discharges a duty 
imposed on it by statute. Foster v. 


Reno, 22 Ont.L. 413, 17 Ont.W.R. 707, 
2 Ont.W.N.. 351. 

[g]. Qualifications of appointing 
power.—When a tax collector is duly 
elected or appointed by the board hav- 
ing authority for that purpose, a de- 
fect in ithe titles of the members of 
the board to their offices will not in- 
validate his election or appointment, 
if they were at least officers de facto. 
Roberts v. Holmes, 54 N.H. 560; Du- 
gan v. Farrier, 1 A. 751, 47 N.J.Law 
383 [aff 7 A. 881, 48 N.J.Law 613]. 

[h] Appointment by majority of 
board is good.—Butler v. Washburn, 
252.N.H 251. ; 

71. Morrell v. Sylvester, 1 Me. 248; 
Cardigan v. Page, 6 N.H. 182. 

72. Yost v. Dallas County, 35 S.Ct. 
235, 236 U.S. 50, 59 L.Ed. 460; Rees 
v. Watertown, 19 Wall. (U.S.) 107, 22 
L.Ed. 72; O’Brien v. Wheelock, 78 F. 
673; Devereaux v. Brownsville, 29 F. 
742; Thompson v. Allen County, 13 
F. 97,4 Ky.L. 98 [aff 6 S.Ct..140, 115 
U.S. 550, 29 L.Ed. 472]. 

Rule applied see Counties § 352. 

73. Constitutionality of statute 
see Constitutional Law § 377. 

74. Appointment, under statutory 
authority, to fill vacancy see infra § 


1297. 

75. Howard v. Proctor, 7 Gray 
(Mass.) 128; Spencer v. Jones, 6 
Gray (Mass.) 502; Alvord v. Collin, 
20 Pick. (Mass.) 418; Tucker v. 


Aiken, 7 N.H. 113; Cardigan v. Page, 


6 N.H. 182; Carleton v. Whitcher, 5 
pyre 196; Meredith v. Ladd, 2 N.H. 
ke 


76. Morgan v. Vance, 4 Bush (Ky.) 
323; Johnston v. Wilson, 2 N.H. 202, 
9 Am.D. 50; Com. v. Stevens, 3 Lack. 
Jur: Cea.) 2113: 

[a]. Time of taking oath.—The 
oath of a tax collector must be taken 
after his appointment is definitely 
made, not before. Phelon v. Gran- 
ville, 5 N.E. 269, 140 Mass. 386. 

[b] Form of oath.—The oath tak- 
en by the collector must conform sub- 
stantially, if not exactly, to the di- 
rections of the statute. Gordon v. 
Clifford, 28 N.H. 402; Olney v. Pearce, 
1 RI. 292; Wine v. Hall, 4% Vt. 182: 

[ec] Proof of oath.—The collector’s 
oath need not be a matter of record, 
unless specially so required by law, 
but may be proved by parol. Howard 
vy. Proctor; 1. Gray~.(Mass;) > 1286 
Sprague v. Bailey, 19 Pick. (Mass.) 
436 


77.. Whiting y. Ellsworth, 27 A. 
177, 85 Me. 301; Oldtown vy. Blake, 
74 Me. 280; Williams vy. Lunenburg 
School Dist. No, 1, 21 Pick. (Mass.) 
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will not protect him,’® nor ‘will he be warranted in 
selling lands for the nonpayment of the tax.7® The 
same rules apply generally to other requirements 
of the statutes in regard to the qualification and 
commissioning of tax collectors.*® 

[§ 1297] d. Duration and Tenure of Office; Va- 
cancy and Filling Thereof. Ordinarily, a duly 
elected or appointed collector of taxes may enter 
on the exercise of his office as soon as he has taken 
the oath and given the bond,*! and is entitled to 
retain the office not only for the full term for which 
he was elected or appointed,’? but also until his 


successor is elected or appointed and qualified.*? 


However, where, by virtue of a valid statute, the term 
of office has a definite and certain date of commence- 
ment, a person elected to the office is not entitled 
thereto prior to that date.8* Also, a collector may re- 
sign and withdraw from the office;**> subject to spe- 
cial constitutional or statutory provisions in that be- 
half, he may be suspended or removed from office, by 
the governor of the state or by the power to which 
he owes his appointment, if he is guilty of miscon- 
duct in office;8* and the office may become vacant 


75, 832 Am.D. 243; Lewis v. Brady, 17 


Ont. 377. 30 Fla. 499. 


78. Cavis v. Robertson, 9 N.H. 524. 

79. Baker v. Webber, 67 A. 144,| 366, 153 Ga. 401; 
102 Me. 414; Payson v. Hall, 30 Me.} Ga. 137 
819; Cardigan v. Page, 6 N.H. 182; 


Langdon y. Poor, 20 Vt. 13. 243; 


Officers authorized to sell land gen- 


Ga.—Edmondson vy. Glenn, 112 S.B. 
State v. Frazier, 48 


La.—State v. Barrow, 29 La.Ann. 
State v. Fisher, 26 La.Ann, 537; 
State v. Yoist, 25 La.Ann. 396. 


i + oe geri. i el yd : 
tire f ‘pe 


[§§ 1296-1298 


where residence within a certain district is essen- 
tial and the incumbent ceases to be a resident.*? 
An appointment to fill a vacaney is to be made by 
the governor of the state,** a local board,*® or a 
specified court,®® accordingly as an applicable con- 
stitutional or statutory provision in force at the 
time may authorize or direct; but where the grounds 
on which a vacancy may be deemed to exist, and 
an appointment made to fill it, are specified by 
law, one of these grounds must exist before a valid 
appointment to fill a vacancy may be made.®* The 
length of time an appointee to fill a vaeancy is to 
hold office depends-on the wording of, and construc- 
tion accorded to, the pertinent constitutional and 
statutory provisions of the particular jurisdiction. 

[§ 1298] e. Other Officers as Collectors Ex Of- 
ficio.°? In some states, the sheriff, treasurer, or oth- 
er officer of the county is, or at times has been, 
charged with the collection of taxes and vested with 
the necessary authority for that purpose by virtue 
of his office, and without special appointment or 
election as tax collector;®* in others, a ministerial 
officer of this kind is to fill the office of tax collector 


Fla.—State v. Johnson, 11 So. 855,{the state; county, ete., authorized to 


be collected by the sheriff, only one 
collector may be appointed to collect 
the taxes for any division, and, where 
one is appointed to collect county 
revenue, another cannot be appointed 
to collect some special assessments 
therein. Com. v. Wade, 104 S.W. 965, 


erally see infra § 1600. 

80. Bassett v. Governor, 11 Ga. 
207; Hays v. Drake, 6 Gray (Mass.) 
387; Fletcher v. Drew, 48 N.H. 180. 

Giving bond see infra §§ 1329, 1334. 

81. Falconer v. Shores, 37 Ark. 
386; Graves v. Bullen, 115 S.W. 1177, 
53 Tex.Civ.App. 261. t 

82. Jimeson v. Cowperthwaite, 42 
N.J.Law 159; People v. Hardy, 29 P. 
1118, 8 Utah 68; Hadley v. Chamber- 
lin, 11 Vt. 618. 

[a] Legislative power as to length 
and extension of term.—(1) The leg- 
islature has power to prescribe the 
length of the term (State v. Herring, 
106 S.W. 984, 208 Mo. 984) (2) and 
to extend the term of a collector sub- 
sequently elected (People v. McKin- 
ney, 52 N.Y. 374). (3) In some ju- 
risdictions the term of an incumbent 
cannot be extended by statute. Peo- 
ple v. Crooks, 53 N.Y. 648; People v. 
McKinney, supra. (4) In other ju- 
risdictions, however, statutes (Beebe 
v. Robinson, 64 Ala. 171), (5) or con- 
stitutional amendments and statutes 
(Black v. Duquesne Borough Schoo) 
Dist., 86 A. 708, 239 Pa. 96), (6) ex- 
tending the terms of incumbents are 
given effect. 

83. Haley v. Petty, 42 Ark. 392; 
People v. Woodruff, 32 N.Y. 355, 29 
How.Pr. 203; Briggs v. Carr, 63 <A. 
487, 27 R.I. 477. 

[a] Retiring collector should de- 
liver tax books to successor in office. 
—Price v. Adamson, 37 Mo. 145; Fer- 
guson v. Martin, 148 S.E. 448, 197 N.C. 
301 (collector on salary basis); Ridg- 
way Tp. v. Wheeler, 90 Pa. 450. 

[b] Reélection.—Where a tax col- 
lector’s term has expired, “his re- 
election, in the eye of thé law, consti- 
tutes him a new officer.” Potter v. 
Union Tp., 106 A. 215, 91 N.J.Law 
fe 132 [aff 103 A. 78, 91 N.J.Law 
7 4 

84. .State v. Herring, 106 S.W. 984, 
208 Mo. 708. 

85. Spaulding v. Northumberland, 
6 A. 642, 64 N.H. 153; Johnston v. 
Wilson, 2 N.H. 202, 9 Am.D. 50; Wa- 
ters v. Edmondson, 8 Heisk. (Tenn.) 


384 
86. Ala.—Peck v. Holcombe, 3 
Port. 329. 


Cal.—Woods v. Varnum, 24 P. 843, 
85 Cal. 639. 


Pa.—Com. v. Connor, 56 A. 443, 207 
Pa. 263; Mattern v. Connor, 17 York 
Leg.Rec. 77. 

But see Gorman v. Boise County, 1 
Idaho 553 [error dism 19 Wall. (U.S.) 
661, 22 L.Ed. 226] (board of county 
commissioners has no power to de- 
clare the elective office of tax collec- 
tor vacant for malfeasance or mis- 
feasance of its officer). 

[a] Failure to account or settle 
(1) may authorize a suspension (Kd- 
mondson v. Glenn, 112 S.E. 366, 153 
Ga. 401); (2) but it does not forfeit 
the office, or afford ground for declar- 
ing a vacancy, where the office is elec- 
tive (Black v. Duquesne Borough 
School Dist., 86 A. 703, 239 Pa. 96). 

[b] Insurance commissioner is not 
tax collector within the meaning of a 
constitutional provision empowering 
the governor to suspend tax collectors. 
Henry. v. State, 95 So. 67, 130 Miss. 

87. Com..v. Topper, 68 A. 666, 219 
‘Pan 22, 

88. Remley v. Matthews, 106 S.W. 
482, 84 Ark. 598; Falconer v. Shores, 
37 Ark. 386; State v. Herring, 106 S. 
W. 984, 208 Mo. 708; Fulkerson v. 
State, 14 Mo. 49; State v. Fulkerson, 
10 Mo. 681. 

89. Blackstone v. Taft, 4 Gray 
(Mass.) 250; Somers v. Burke County, 
31°S.E; 8738, 123) N:C.'582, 68 Am.S-)R: 
834; In re Ogle Township Tax Col- 
lector’s Bond, 80 Pa.Dist. 141 (ap- 
pointment by county commissioners 
of any citizen of the county where 
no person resident in the county is 
willing to accept appointment); 
Clement v. Hale, 47 Vt. 680. 

90. Commonwealth Vv. School 
Board of School Dist. of Borough of 
Duquesne, 100 A. 584, 256 Pa. 50; Com. 
v. Topper, 68 A. 666, 219 Pa. 221; Gil- 
berton Borough’s Tax Collector, 13 
Pa.Dist.&Co. 757 (on failure or refus- 
al of borough council to fill vacancy 
within thirty days); Manchester 
Township Tax Collector, 2 Pa.Dist.& 
Co., 129; North Strabane Township’s 
Tax Collector, 1 Pa.Dist.&Co. 229. 

[a] Number of appointees.—Un- 
der St. (19038) § 4131, authorizing the 
county court where there is no sheriff 
to appoint a collector for all taxes due 
the state, county, or taxing districts, 
or a separate collector for money due 


126 Ky. 791, 31 Ky.L. 1185. 


91. Ark.—Bosely Vv. Woodruff 
County Ct., 28 Ark. 306. 
Ky.—Patton vy. Lair, 4 J.J.Marsh. 


248. 
Pa.—Black v. Duquesne Borough 
School Dist., 86 A. 703, 239 Pa. 96; 
Ridgway Tp. v. Wheeler, 90 Pa. 450. 


Tenn.—Bailey v. Lockhart, 4 Yerg.. 


567. 

Va.—Chapman v. 
(66 Va.) 721. 

92. See constitutional and statu- 
Eas provisions; and cases infra this 
note. 

[a] In Florida, under constitution- 
al provisions, the vaeancy is to be 
filled at the ensuing general election, 
and an appointee holds only until 
the election and qualification of his 
successor at such election. In re Ad- 
visory Opinion to the Governor, 111 
So. 252, 92 Fla. 989. 

_[b] In_ Missouri, under constitu- 
tional and statutory provisions, an 
appointee continues in office until a 
fixed date following the first ensuing 
general election at which his suc- 
cessor is elected for the unexpired 
portion of the term, or for the en- 
suing regular term, as the case may 
be. State v. Herring, 106 S.W. 984, 
208 Mo. 708. - 

93. 
collector see infra § 1334. : 


Com., 25 Gratt. 


94. Cal.—Trout v. Gardiner, 39 
Cal. 386. . 
Idaho,—State v. Malcom, 226 P. 


1083, 39 Idaho 185; People y. Lytle, 
Idaho 143. x i 
Ill.—Ryan v. People, 6 N.E. 37, 
Tll. 486. : et 
Ky.—Com. v. Louisville Water Ca., 
116 S.W. 712, 182 Ky. 305: Com. v. 
Wade, 104 S.W. 965, 126 Ky. 791, 31 
Ky.L. 1185. 
Miss.—French v. State, 52 Miss. 759. 
Mo.—State v. Watson, 71 Mo. 470; 
State v. Fulkerson, 10 Mo. 681. 
BR hans gene v. Lockhart, 4 Yerg, 
Wash.—Wright v. 
761, 16 Wash. 368. 
[a] Taxes on unlisted property.— 
The county commissioners have im- 
plied power, after making an assess- 
ment for taxes on unlisted property, 
to authorize collection by the sheriff. 


Stinson, 47 P. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


Separate bond of sheriff as tax. 
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only in the absence of a special designation or ap- 
pointment, or provision therefor, of some other per- 
son to that office.°> It has been held that a deputy 
sheriff has no authority, by virtue of his appoint- 
ment as such, to discharge the duties of tax collector, 
although his principal is collector of taxes as well 
as sheriff ;°° but there is authority to the eontrary.®? 

[§ 1299] f. De Facto Collectors. The acts of one 
who assumes to exercise the office of tax collector 
and who has color of title to the office will be sus- 
tained,’so far as necessary for the protection of 
third persons and the public, as the acts of an off- 
cer de facto, although there may be-a defect in his 
appointment or qualification ;°* but this does not ap- 
ply where he owes his appointment to a board or offi- 
cer having no authority whatever to make it,®® nor 
where he acts after his office has been judicially de- 
clared to be vacant ;! and where he is ineligible under 
the constitution, his claim to the office affords him no 
protection or justification.’ 

[§ 1300] g. Deputies and Assistants. In the ab- 
sence of a statute providing otherwise, a collector 
of taxes may appoint deputies or assistants to aid 


him in discharging the duties of his office.* He must 
Caldwell Land, etc., Co, v. Smith, 59]57 Ark. 195. 
S.B. 653, 146 N.C. 199. 
95. Colman y. Anderson, 10 Mass. 
105; State v..McFarlan, 252 P. 805,] Ala. 66. 
78 Mont. 156; State v. Weston, 74 P. Ark.—Ft. 
415,. 29 Mont. 125; 
Park Lumber Co., 25 A. 1089, 65 Vt.) W. 418, 65 Ark. 
103; Cameron v. Walden, 32 Vt. 323. 
[a] In Arkansas (1) under a con-. 
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97. Wood v. Cook, 31 Ill. 271. [a] 
98. Ala.—Beebe v. Robinson, 52 


Smith School Dist. v. 
Bd. of Imp., 46 S. [b] 
343. age.—Where a statute changing the 

Me.—Whiting v. Elisworth, 27 A. 
177, 85 Me. 301; Oldtown vy. Blake, 74| from and after its passage, a tax re- 


Waite v. Hyde} Sewer Dist. No. 1 
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be responsible for their collections, and he may 
maintain a private action against a deputy for mon- 
ey collected by the latter and not paid over.® 
Relinquishment of office. A deputy county tax 
collector is held to relinquish his right to the office 
when he accepts an appointment and qualifies as 


‘school tax assessor.® 


Void contract. A contract between a tax collector 
and a deputy or other person is against publie pol- 
icy and void where it would hamper, interfere with, 
or restrict the collector in the due performance of 
his publie duties.? 

[§ 1301] 3. Compensation—a. In General. Sub- 
ject to the limitation that the right of an official, 
under existing laws, to fees or commissions already 
earned by the performance of services is not,® and 
eannot,® be affected by a subsequent statute, and 
subject to constitutional prohibitions, in some ju- 
risdictions, of an increase in compensation during 
the term of an incumbent,!® or for services which 
have been rendered,*! the compensation of a tax col- 
lector is under legislative control,!? and he is enti- 
tled to fees or commissions only in the cases!® and 


8. See cases infra this note. 
Amendment held not retroac- 
tive —Barnes v. Turner, (Tex.Commn. 
App.) 27 S.W.(2d) 532 [aff (Civ.App.) 
19 S.W.(2d) 325]. 

Statute effective from pass- 


rate of compensation goes into effect 


stitutional provision that the sheriff 
shall be ex officio collector of taxes 
unless otherwise provided by law, the 
office of tax collector may be held by 
the incumbent of the sheriff's office 
so long, and only so long, as tHe legis- 
lature permits. Walker v. Allred, 20 
S.W.(2d) 116, 179 Ark. 1104; Marshall 
v. Holland, 270 S.W. 609, 168 Ark. 449; 
Vaughan v. Kendall, 96 S.W. 140, 79 
Ark. 584. (2) The constitutional pro- 
vision has reference to taxes that are 
the public revenue of the state and 
county. Moose v. Bartlett, 277 S.W. 
340, 169. Ark. 963. (3) Although a 
sheriff is suspended, under Kirby Dig. 
§ 7992, on indictment being filed 
against him, he is still sheriff, and 
entitled to qualify for the separate 
office of collector; and, on his failure 
to do so in the time limited, § 7042, 
providing that, if the sheriff fail to 
qualify as collector within a certain 
time, the governor shall, on being 
notified, appoint a person to perform 
the duties of collector, which ap- 
pointee § 7044 provides shall hold the 
office until the next general election, 
applies. Remley v. Matthews, 106 S. 
W. 482, 84 Ark. 598. (4) While the 
legislature has power to disconnect 
the office of collector from that of 
sheriff (Marshall v. Holland, supra; 
Vaughan v. Kendall, supra), (5) it is 
prohibited, by another constitutional 
provision, from annexing the office of 
collector to that of county treasurer 
(Marshall v. Holland, supra). (6) 
Statute creating office of tax collector 
for a particular county held repealed. 
Walker v. Allred, 20 S.W.(2d) 116, 179 
Ark. 1104. ‘ 
[b] Im Texas, wherein there is a 
constitutional provision that’ the 
sheriff shall be the collector of taxes, 
but that in counties having ten thou- 
sand inhabitants, to be determined by 
the last preceding census of the 
United States, a collector of taxes 
shall be elected, the census which de- 
termines whether a county shail elect 
a tax collector is so much of the last 
national census relating to the popu- 
lation of that county as had been 
completed and is ready to be officially 
promulgated. Holcomb vy. Spikes, 


“(Civ.App.) 232 S.W. 891. 
96. Crowell v. Barham, 21 S.W. 33,° 


Me. 280. 

N.H.—French y. Spalding, 61 N.H. 
395; Pierce v. Richardson, 37 N.H. 
306; Smith v. Messer, 17 N.H. 420. 

Pa.—Kingsbury v. Ledyard, 2 Watts 
&S. 37; Krell v. Sitler, 44 Pa.Co. 419. 

N.B.—Ex p. Martin, 34 N.B. 142. 

[a] Authority of de facto officer 
cannot be inquired into collaterally.— 
Stockle v. Silsbee, 2 N.W. 900, 41 Mich. 
615; Odiorne v. Rand, 59 N.H. 504. 

99. Burgess v. Pue, 2 Gill- (Md.) 


i 
Lio) Peck vy. Holcombe, 3 Port. (Ala.) 
2: Morgan vy. Vance, 4 Bush (Ky.) 


3 

3. Ga.—Andrews v. Richardson, 
124 S.E. 378, 32 Ga.App. 687. 
Bae oe ay ga v. Lynch, 10 Kan. 

Ky.—Prater v. Strother, 13 S.W. 
252, 11 Ky.L. 831. z 

La.—Parker v. Shareholders of 
ee NES Bank, 15 So. 200, 46 La.Ann. 
63 


Mass,—Aldrich v. Aldrich, 8 Mete. 


Ohio.—Brady v. French, 9 OhioS.&C. 
P. 195, 6 OhioN-P. 122. 

Pa.—In re Stengel, 27 Pa.Co. 644. 

Compare Scheafer v. McFarland, 
207 N.W. 982, 49 S.D. 605 (the county 
treasurer has no power, by custom or 
otherwise, to make a bank his agent 
in his official capacity to. collect 
taxes). 

[a] Contractor for the collection 
of delinquent and forfeited taxes is 
not an officer and hence need not be 
elected. State v. Gibson, 1 OhioN.P. 
N.S. 565. 

Employment by, or contract with, 
county board see Counties § 238. 

4 Commonwealth v. Houk, 96 Pa. 
Super. 863; Evans v. State, 36 Tex. 
323; Lee County Justices v. Fuiker- 
son, 21 Gratt. (62 Va.) 182; Corbett 
vaJohnston, t1:\U26:.C:Piic¢Ont ) 7317. 

5. Ratliff v. Ferguson, 5 S.W. 311, 
86 Ky. 89, 9 Ky.L. 376; Box v. McKel- 
vey, 8 Heisk. (Tenn.) 861. 

6. Shriber v. Culberson, (Tex.Civ. 
App.) 31 S.W.(2d) 659. 

7. Andrews v. Richardson, 124 S. 
BH. 378, 32 Ga.App. 687; Cansler v. 
Fenland, 34 S.E. 6838, 125 N.C. 578, 48 
L.R.A. 441. 


ceiver is entitled to compensation at 
the old rate prior to the passage of. 
the statute, and at the new rate 
thereafter. Floyd County v. Salmon, 
106 S.E. 280, 151 Ga. 313 [aff 102 
S.E. 364, 24 Ga.App. 796, judgment of 
Sup. Ct. conformed to 107 S.E. 91, 26 
Ga.App. 582]. 

9. Mississippi ex rel. Robertson v. 
Miller, 48 S.Ct. 266, 276 U.S. 174, 72 
L.Bd. 517 [rev 109 So. 900, 144 Miss. 
614]; Cameron County v. Fox, (Tex. 
Civ.App.) 42 S.W.(2d) 653; Knight v. 
Harper, (Tex.Civ.App.) 279 S.W. 589. 

10. Butte County v. Merrill, 74 P. 
1036, 141 Cal. 396. 

11. Turner v. Barnes,’ (Tex.Civ. 
App.) 19 S.W.(2d) 325 [aff (Commn. 
App.) 27 S.W.(2d) 5321. j 

12. Lovingood v. Gentry, 112 S.E. 
427, 183 N.C. 825. 

[a] Legislature may confine com- 
pensation to that allowed for services 
rendered in collecting one class of 
taxes, without any allowance for col- 
lecting other classes of taxes. Rawls 
v. State, 122 So. 222, 98 Pla. 103. . 

[b] Local acts held repealed by 
general statute.——Commonwealth v. 
Scott, 135 A. 225, 287 Pa. 392. 

[ec] Numerous statutory changes 
reviewed.—Limestone County v. Rob- 
bins, (Tex.Commn.App.) 38 S.W.(2d) 
580 [conformed to (Civ.App.) 42 S.W: 
(2d) 159]. 

[dad] Statutes, or parts thereof, held 
not repealed.—People v. Wallace, 126 
N.B. 175, 291 Ill. 465; Curtin v. Har- 
ris County, 242 S.W. 444, 111 Tex. 568 
[rev (Civ.App.) 203 S.W. 453]. 

[e] Statute held not modified or 
affected by another statute. State v. 
Welch, 98 So. 851, 134 Miss. 315. 

[f] Local acts held not revived.— 
Commonwealth v. Scott, 135 <A, 225, 
287 Pa. 392. 

{g] Construction.—In construing 
two statutes relating to the subject, 
general rules (see Statutes §§ 620— 
623) apply. People v. Wallace, 126 N. 
EK. 175, 291 Ill. 465; State ex rel. Buch- 
anan County v. Fulks, 247 S.W. 129, 
296 Mo. 614. 

13. Ala.—Shields v.- Sheffield, 79 
Ala. 91; Dunklin v. Gafford, 17 Ala. 
814. 

Cal.—Ventura County v. Barry, 277 
P. 333, 207 Cal. 189; Hall v. Park 
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in the amount!* prescribed by statute, or definitely 
fixed by a contract1® which is authorized by,'® and 
Furthermore, a tax col- 


not contrary to,1* statute. 


Bank of Los Angeles, 132 P. 452, 165 
Cal. 356; Rimmer vy. Hotchkiss, 123 P. 
256, 162 Cal. 385; Butte County v. 
Merrill, 74 P. 1036, 141 Cal. 396; Peo. 
y. San Francisco, 28 Cal. 429. 
Ga.—Hurst v. Board of Com’rs of 
Burke County, 122 S.E. 45, 157 Ga. 
648; Board of Education of Decatur 
County vy. Drake, 121 S.E. 645, 157 Ga. 
8; Justices Fulton County Inferior 
Ct. v. Yoakum, 19 Ga. 611. 
Idaho.—Gorman y. Boise County, 1 


Idaho 647. 
Ill.—Peo. v. James, 159 N.E. 194, 
828 Ill. 262; Mason County v. Com- 


missioners of Mason, etc. Special 
Drain. Dist., 30 N.E. 676, 140 I11..539. 

Ind.—Paoli v. Charles, 74 N.E. 508, 
164 Ind. 690; Ensley v. Board of 
Com’rs of Marion County, 127 N.E. 
217, 73 Ind.App. 241; Holtsclaw v. 
State, 92 N.E. 121, 46 Ind.App. 238. 

Ky.—Graves County v. Roach, 248 
S.W. 175, 197 Ky. 734. 

Md.—Duvall v. Perkins, 26 A, 1085, 
T7_ Md. 582. 

Minn.—Chapel v. Ramsey County, 
73 N.W. 520, 71 Minn. 18. 

Miss.—Butt v. Montgomery County, 
62 Miss. 213. 

Mo.—State ex rel. White v. Fen- 
dorf, 296 S.W. 787, 317 Mo. 579; State 
v. Ewing, 22 S.W. 476, 116 Mo. 129. 

Nev.—State v. Donnelly, 19 P. 680, 
20 Nev. 214. 

N.M.—Socorro Bd. of Education v. 
Robinson, 34 P. 295, 7 N.M. 231. 

N.C.—Board of Education of Ire- 
dell County v. Board of Com’rs of 
Iredell County, 49 S.E. 47, 137 N.C. 


63. 

Pa.—Philadelphia v. Moore, 57 A. 
710, 208 Pa. 327; Philadelphia v. Mc- 
Michael, 57 A. 705, 208 Pa. 297; Kirk- 
endall v. Luzerne County, 25 Pa.Su- 
Personal Property Tax Act, 


122 N.W. 350, 23 S.D. 424 [aff 126 N. 
W. 605, 25 S.D. 300]. 

Tex.—Turner v. Barnes, (Civ.App.) 
19 S.W.(2d) 325 [aff (Commn.App.) 
27 S.W.(2d) 532]; Houston Oil Co. of 
ft aes v. State, (Civ.App.) 141 S.W. 
805. 

Wash.—State v. Mudgett, 57 P. 351, 
21 Wash. 99. 

W.Va.—Hawkins vy. 60 S.E. 
391, 68 W.Va. 431. 

14 Ark.—Wzilson v. State, 10 S.W. 
491, 51 Ark, 212. 

Cal.—Alameda County v. Dalton, 
82 P. 1050, 148 Cal. 246; Yolo County 
v. Colgan, 64 P. 403,132 Cal. 265, 84 
Am.S.R. 41; Orange County v. Har- 
ris, 32 P. 594, 97 Cal. 600; Swinner- 
ton v. Monterey County, 18 P. 135, 76 
Gal, AA'8: 

Fla.—State v. Drew, 16 Fla. 303. 

Ga.—Read v. Glynn County, 90 S. 
EH. 60, 145 Ga. 881. 

Idaho.—Fremont County v. Bran- 
don, 56 P. 264, 6 Idaho 482; Wicker- 
sham vy. Elmore County, 36 P. 700, 4 
Idaho 137; Cunningham v. Moody, 28 
P. 395, 3 Idaho 125;. Gorman y. Boise 
County, 1 Idaho 647. 

159 N.E. 194, 


Ill.—Peo. v. James, 
328 Ill. 262; Ryan v. People, 6 N.E. 
37, 117 Ill. 486; Waukegan vy. Foote, 
91 Ill.App. 588. 

Ind.—Warren vy. Britton, 84 Ind. 14. 

Ky.—Perry County v. Holliday, 21 
S.W.(2d) 989, 231 Ky. 587; Green 
County v. Howard, 105 S.W. 897, 127 
Ky. 379, 32 Ky.L. 243; Riedel v. Com., 
82 S.W. 635, 118 Ky. 926, 26 Ky.L. 898; 
Little v. Strow, 66 S.W. 282, 112 Ky. 
527, 23 Ky.L. 1829; Reams v..Mc- 
Hargue, 63 S.W. 4387, 111 Ky. 163, 23 
Ky.L. 540; Pence v. Nelson County, 
53 S.W. 25, 107 Ky. 66, 21 Ky.L. 724; 
Pendleton County v. McMillan, 48 S, 
W. 154, 104. Ky. 816, 20 Ky.L. 1017; 
Montgomery County Ct. v. Chenault, 
47 S.W. 457, 20 Ky.L. 704. 
pete ould v. New Portland, 15 Me. 


Bare, 


For later cases, 
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Mich.—Texas 12 
Mich. 39. 

Miss.—Miller v. White, 126 So. 833, 
157 Miss. 114; State v. Welch, 98 So. 
851, 134 Miss. 315; Yazoo, ete., R. Co. 
v. Love, 12 So. 266, 69 Miss. 109. 

Mo,—State v. Hawkins, 70 S.W. 119, 
169 Mo. 615; St. Louis Bd. of Edu- 
cation v. Ziegenhein, 56 S.W. 888, 156 
Mo. 313; State v. Ewing, 22 S.W. 476, 
116 Mo. 129. 

Neb.—State v. Cornell, 75 N.W, 25, 
54 Neb. 647. ‘\ 


Tp. v. Wager, 


Nev.—State v. Donnelly, 19 P. 680,] year. 


20 Nev. 214. 
N.J.—Demarest v. New Barbadoes 
Tp., 40 N.J.Law 604. 


N.Y.—Pearsall v. Brower, 120 App. 
Div. 584, 105 N.Y.S. 207. 

N.C.—New Hanover County v. 
Stedman, 54 S.E. 269, 141 N.C. 448. 

Pa.—Lawrence County v. Horner, 
126 A. 783, 281 Pa. 336; Berks Coun- 
ty v. Levan, 86 Pa. 360; Common- 
wealth v. Tross, 7 Pa.Dist.&Co. 173; 
Sides v. Lancaster County, 9 Pa.Dist. 
609; Com. v.. Scott, 7 Pa.Co. 409; 
Ephrata Tp. School Bd. v. Lancaster 
County, 17 Lane.L.Rev. 317; Buck- 
walter v. Lancaster County, 16 Lane. 
L.Rev. 84. 

S.C.—Treasurers vy. Burger, 37 S.C. 
L. 357. 

S.D.—City of Centerville v. Turner 
County, 122 N.W. 350, 23 S.D. 424 [aff 
126 N.W. 605, 25 S.D. 300]. 

Tenn.—State v. Murphy, 47 S.W. 
1098, 101 Tenn, 515; Davidson County 
v. De Grove, 2 Coldw. 494. 

Tex.—Moorman v. Terrell, 202 S.W. 
727, 109 Tex. 173; Eustis v. Henrietta, 
43 S.W. 259, 91 Tex. 325; Ramsey v. 
State, 14 “S.W...793,—78 Tex.,' 602; 
Beavens v. Houston, 54 Tex. 277. 

W.Va.—Nease v. Smith, 73 S.E. 910, 
70 W.Va. 325; Hawkins vy. Bare, 6 
S.E. 391, 68 W.Va. 431. 

Ont.—Welland v. Brown, 4 Ont. 217. 

[a] Statutory limitation of gross 
amount will be given effect. State ex 
rel. Buchanan County v. Fulks, 247 S. 
W. 129, 296 Mo. 614. © 

[b] Ordinance contravening stat- 
ute.—A city cannot, by ordinance or 
otherwise, prevent the township col- 
lector from retaining his full commis- 
sion from the city taxes collected by 
him as township collector. Bloom- 
ington v. Calhoun, 86 Ill.App. 491. 

{[c] Judgment for fees and costs. 
—Where a sheriff who has levied a 
tax warrant obtains judgment in an 
action of replevin for the taxes and 
his costs and fees, the county has no 
power, on a compromise with the 
debtor, to satisfy the judgment so far 
as relates to the costs and fees. Mc- 
Kinnon v. Carlton County, 73 N.W. 
1085, 71 Minn. 481. 

{d] Additional commission.—Un- 
der some statutes a tax collector may 
be entitled to an additional commis- 
sion for the collection of back or de- 
linquent taxes. Bauer v. Little, 59 So. 
101, 102 Miss. 351; Dameron v. Hamil- 
ton, 174 S.W. 425, 264 Mo. 1038. 

[e] Basis of computation.—(1) All 
taxes collected, regardless of the pur- 
poses for which they were levied or 
the sources from which they were de- 
rived, constitute one fund for the 
purpose of estimating or computing 
commissions. Road Improvement 
Dist. No. 4, Cleveland County, v. 
Smith, 262 S.W. 314, 164 Ark. 522; 
Clark v. Mason County, 247 S.W. 37, 
197 Ky. 381; Madison County Fiscal 
Court v. McChord, 141 S.W. 377, 145 
Ky. 727; Hall v. Ballard County, 130 
S.W. 975, 140 Ky. 84; Wray v. Bolivar 
County, 98 So. 447, 134 Miss. 84. 2) 
Likewise, a statute providing for 


commissions on all digests according f 


to amount does not authorize a col- 
lector to treat as a separate digest, 
distinct from all others, a list fur- 
nished by the comptroller general and 
setting forth the names of public 


en” melddly « 
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lector may properly claim commissions only on 
sums actually collected as taxes,1® by his own ef- 
forts!® and in his official eapacity.?° 


Also, where 


service corporations and the amounts 
of taxes due by thein to the county, 
but the commissions must be com- 
puted on the aggregate amount of 
taxes under such list and the digest. 
furnished by the tax receiver. Read 
v. Glynn County, 90 S.E. 60, 145 Ga. 
881. (3) Commissions are not to be 
computed separately for each judicial 
district in the county. Wray v. Boli- 
var County, supra. (4) The s¢hedule 
of commissions provided by some 
statutes applies to each calendar 
Wray v. Bolivar County, su- 
pra. (5) Under statutes allowing the 
collector a certain sum per line for 
making up the delinquent record, and 
requiring him to make the record in 
duplicate, he is entitled to make only 
a charge for both original and dupli- 
eate, and may not double the charge, 
or make an additional charge, on ac- 
count of the duplicate. Curtin v. 
Harris County, 242 S.W. 444, 111 Tex. 
568 [rev (Civ.App.) 203 S.W. 453]; 
King v. Marion County, (Tex.Civ. 
Appt) 202 S.W. 1052; Sherman Coun- 
Sick: Ross, (Tex.Civ.App.) 197 S.W. 
1055. 
15. Hamilton County v. Arnold, 6% 
N.E. 81, 65 Ohio St. 479. 

16. Lewis v. City of Birmingham, 
82 So. 467, 203 Ala. 217; Frazier v.. 
Schultz, 206 N.W. 781, 53 N.D. 464; 
ey gta a vy. Johnson, (S.D.) 238 N.W. 

17. Massie v. Harrison County, 105. 
N.W. 507, 129 Iowa 277; Alexander v. 


| Owen County, 124 S.W. 386, 1386 Ky. 


420; State v. Taylor, 3 Ohio N.P.N.S. 
505; Pearson vy. Johnson, (S.D.) 238 
N.W. 644. 

18. Dorlon v. Blan, 118 So. 682, 22 
Ala.App. 622; Miller County v. Wil- 
kin, 110 S.B. 518, 28 Ga-App. 137; Ya- 
zoo, etc. R. Co. .v. Love, 12 So. 266, 
69 Miss. 109; Lawrence County v. 
Horner, 126 A. 783, 281 Pa. 336. ; 

[a] Rule applied.—In the absence 
of a valid statute providing other- 
wise, a tax collector is not entitled to. 
commissions on: (1) The sums for 
which the state bids in land at a de- 
linquent tax sale. State v. Brewer, 64 
Ala. 287; Dorlon v. Blan, 118 So. 682, 
22 Ala.App. 622. (2) Taxes worked 
out on the roads. Brennan’s Appeal, 
1 Walk. (Pa.) 522. (3) Sums collect- 
ed as costs. State v. Smith, 13 Mo. 
App. 421. (4) The discount allowed 
by law to the taxpayer for prompt 
payment. Com. v. Scott, 7 Pa.Co. 409. 
(5) However, a penalty becomes part 
of the tax and, when collected, the 
collector is entitled to a commission 
thereon. Bollinger v. Huntingdon 
Borough School Dist., 34 Pa.Co. 438. 

19. Cal.—Boggs v. Placer County, 
4P. 569,..65. Cals 561. 

Ga.—Keen v. Rouse, 44 Ga, 601. 

Ky.—Citizens’ Nat. Bank v. Com., 
80 S.W. 479, 118 Ky. 51, 25 Ky.L. 2254, 
81 S.W. 686, 26 Ky.L. 62. 

Mo.—Gordon y, Lafayette County, 
74 Mo. 426. . 

N.M.—Baca v. Bernalillo County, 
62.P. 979, 10 N.M. 438. 

N.Y.—Livingston County v. Mc- 
Cartney, 26 Barb. 90. 

Tenn.—State v, Crutchfield, (Ch. 
A.) 52 S.W. 335. 

Tex.—Limestone County v. Rob- 
bins, (Commn.App.) 38 S.W.(2d) 580 
[answer to certified questions con- 
formed to (Civ.App.) 42 S.W.(2d) 
159]; White v. Navarro County, (Civ. 
App.) 40 S.W.(2d) 868. 

See State v. Godfrey, 24 OhioCir.ct. 
455 (a county auditor who places 
omitted property on the tax duplicate 
and collects the tax on it is entitled 
to his commission, notwithstanding 
he is aided by a tax inquisitor). 

Collection by successor or another 
officer see infra § 1302. 

20. See cases infra this note, 

[a] Wrongful holder of office is 
not entitled to retain commissions. 


developments and changes in the law see Annotations, same title and section number. 


; 
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he is to receive graduated fees for special services 
rendered, such as serving a warrant, making a dis- 
tress, selling property and the like, the services 
must have been actually and necessarily rendered21 
and his acts such as were authorized by law.2? 
Hence, a fee chargeable for taxes collected by dis- 
tress or by levy and sale cannot be claimed where 
payment was made on mere demand or after a levy 
and without a sale.?* The same rule applies to mile- 
age or travel fees incurred in enforcing the pay- 
ment of taxes.?4 
_ Premium on bond. As used in a statute provid- 
ing for payment of a premium on a tax collector’s 
bond by a county having a total taxable valuation 
-of a specified amount or more, the term “total taxable 
valuation” means the valuation of all property with- 
in the county assessed for county and state purposes 
as shown by the official tax rolls;?5> and the same 
‘values are not to be considered twice by adding the 
portions of the total taxable values used for the pur- 
pose of levying special taxes in drainage or other 
‘districts within the eounty.?*® 

Salary. Under statutes applicable to the loeal- 
ity in question, and in force at the time, a tax col- 
lector, or sheriff, or county treasurer, who is ex 
officio tax collector, may receive a salary,?7 and 
may,”° or may not,?° be entitled to fees, commis- 
‘sions, or other compensation in addition to the sal- 
ary. A statute fixing the maximum salaries of depu- 


Holcomb v. Spikes, (Tex.Civ.App.) 
249 S.W. 516. 3 

{[b] Unauthorized appointment.— 
Where the appointment of a deputy 
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warrant.—(1) In one case it was held 
that the collector of taxes is entitled 
to the same compensation for serv- 
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ties and assistants in a tax collector’s office is manda- 
tory.°? 

Forfeiture. It has been both affirmed?! and de- 
nied*? that a tax collector may forfeit his right to 
commissions by negligence or misconduct in his 
office. 

[§ 1302] b. As between Different or Successive 
Officers. Where, by statute, taxes may be paid to 
either of two different officers, and no statutory 
coercive measures for their collection are employed, 
the officer to whom the taxes are paid is entitled to 
the commission;*? but where taxes are paid to one 
officer as the result of a suit instituted by the other 
officer, the latter is entitled to the commission,?+# 
provided he had authority to institute the suit.3* 
According to some statutes, and the construction 
placed thereon, both the state tax collector and a 
county tax collector are entitled to commissions,*® 
the latter at a reduced percentage,** where the lat- 
ter collects a certain class of taxes at the instance 
of the former. 

Collection by officer without authority cannot de- 
prive the officer who has authority to collect, and who 
is able, ready, and willing to perform the duties re- 
quired of him by law in respect of the taxes in 
question, of his compensation.®§ 

Successive officers. As a rule a collector of taxes, 
or a sheriff in his capacity as a collector, is not enti- 


103 A. 78, 91 N.J.Law 705 [aff 106 A. 
215, 91 N.J.Law 129]; Peo. v. Besson, 
6 N.Y.S. 135, 53 Hun 632, 2 Silv.Sup. 
Martin v. Swain County, 158 S.E. 


sheriff as a special agent to collect 
delinquent taxes is unauthorized, he 
is not entitled to the compensation 


provided by statute for a special agent | 


properly appointed. Smiley v, Boat- 
NehtocoA ck. blo L24.OkT. 29. 

[ec] Yermination of employment.— 
A person employed or appointed by a 
county treasurer under Rev. St. § 
2858, as collector of delinquent per- 
sonal taxes, in making his contract of 
employment assumed the risk of the 
death of the treasurer appointing him, 
and of the loss of income which a 
revocation of his appointment by the 
successor of the treasurer would en- 
tail, and he was not entitled to com- 
missions on taxes after the termina- 
tion of his employment by the death 
of the treasurer appointing him, and 
revocation of his appointment by the 
successor, the right to compensation 
being coexistent with the right to 
hold the position. Brady v. French, 9 
OhioS.&C.P. 202, 6 OhioN.P. 127. 

[d] After expiration of term.—If 
a tax collector continues to act after 
the expiration of his term of Office, 
he cannot claim pay for extra serv- 
ices on the theory that he is no long- 
er collector, as he will not be permit- 
ted to deny his official character. 
Joliet v. Tuohey, 1 Ill.-App. 483. 

21. Cal.—San Mateo County v. Ma- 
Yoney, 12°P. 538, 74-Cal. 205, 

Idaho.—Fremont County v. Bran- 
don, 56 P. 264, 6 Idaho 482. 

Ky.—Riedel v. Com., 82 S.W. 635, 
118 Ky. 926, 26 Ky.L. 898. 

Minn.—Justus v. Ramsey County, 
101 N.W. 943, 94 Minn. 72. 

N.Y.—Manhattan R. Co. v. Merges, 
60 N-B. 1115, 167 N.Y. 539. 

Ohio.—Stormer v. Lucas County, 11 
OhioS.&C.P. 49, 8 OhioN.P. 110. 

Tenn.—Harriman Imp. Co. v. Mc- 
Nutt, (Ch.A.) 37 S.W. 396. 

Tex.—Curtin y. Harris County, 242 
S.W. 444, 111 Tex. 568 [rev (Civ.App.) 
203 S.W. 453]; Crosby County Cattle 
Co. v. McDermett, (Civ.App.) 281 S.W. 
293; State v. Wolfe, (Civ.App.) 51 S. 
W. 657 


Vt.—Woodward v. Rutland, 17 A. 
797, 61 Vt. 316. : 
[a] Unsuccessful proceedings on 


ices rendered in an attempt to collect 
a tax warrant which, by no fault of 
his, does not succeed, as the law al- 
lows to a constable on executions 
which he is unable to collect. Schmid 
v. Brown County, 46 N.W. 145, 44 
Minn. 67. (2) But this case was sub- 
sequently Oye ge and the contrary 
held in Chapel*®v. Ramsey County, 73 
N.W. 520, 71 Minn. 18. 

22. Gachet v. McCall, 50 Ala. 307. 

23. Ela.—HHart v. Empire Land 
Co., 98 So. 223, 86 Fla. 387. 

Miss.—Anderson v. Hawks, 12 So. 
697, 70 Miss. 639. Compare Miller v. 
Delta, etc:, Land Co., 20 So. 875, 74 
Miss. 110 (where, in a case involving 
different facts than those in Ander- 
son v. Hawks, supra, the court said 
that the compensation is to be viewed 
as a unit, and that the right thereto 
exists when collection is made by vir- 
tue of a proceeding, either initiate or 
complete). 

Neb.—Kane vy. Union Pac. R. Co., 5 
Neb. 105. 

N.Y.—Manhattan R. Co. v. Merges, 
38 App.Div. 120, 56 N.Y.S. 563 [aff 60 
N.E, 1115, L67-N. Y., 5391. 

N.C.—State v. Bisaner, 2 S.E. 368, 
97 N.C. 503. 

Pa.—Commonwealth vy. Scott, 88 
Pa.Super. 68. 

S.C.—Cleveland v. McCravy, 24 S. 
Wr17 5} 546. SiC, 252 

Tenn.—Hill v. Allen, (Ch.A.) 89 S. 
W. 892. 

[a] Attorney for tax collector is 
entitled to his statutory commissions 
under Act (1898) No. 170 § 56, for de- 
fending an action by a taxpayer to 
cancel the assessment, but not on 
that part of a tax admitted to be due 
and tendered before suit. ‘Sibley, L. 
B. & S. Ry. Co. v. Currie, 69 So. 148, 
137), Lal 713. 

24. Thralls v. Sumner County, 24 
Kan, 594; Labette County v. Frank- 
lin, 16 Kan. 450; Joslyn v. Tracy, 19 
Vt. 569; Henry v. Tilson, 17 Vt. 479. 

25. Cameron County v. Fox, (Tex. 
Commn.App.) 2 S.W.(2d) 4383 [rev 
(Civ. App.) 257.S.W, 1211]. 

26. Cameron County v. Fox, supra. 

27. Faughnan v. Tuolumne Coun- 
ty, 85Cal. 133; Potter v. Union: Tp:, 


BLO. 
843, 201 N-Co 68.7"; 

Compensation generally of: 

County treasurer see Counties § 167. 
Sheriff see Sheriffs and Constables §§ 

1132-1230. 

28. Ensley v. Board of Com’rs of 
Marion County, 127 N.E. 217, 73 Ind. 
App. 241; Montgomery County v. Vos- 
burgh; 134 N.Y.S. 457, 74 Misc. 562; 
Pearson v. Johnson, (S.D.)° 238 N.W. 
644; County of Brown v. Smith, 210 
N.W. 742, 50 S.D. 541; City of Center- 
ville v. Turner County, 122 N.W. 350, 
23 S.D. 424 [aff 126 N.W. 605, 25 S.D. 


300]. 

ey Tll.— Hughes v. People, 82 Ill. 
78; Broadwell v. People, 76 Ill. 554. 

Mich.—Backus v.. Wayne County 
Treasurer, 58 N.W. 62, 99 Mich. 218. 

N.Y.—Peo. v. Besson, 6 N.Y.S. 135, 
53 Hun 632, 2 Silv.Sup. 576. 

N.C.—Lovingood yv. Gentry, 112 S. 
BE. 427, 183 N.C. 825; Mills v. Deaton, 
87 S.B 123,170. N C3365 
Po Recon v. Coos County, 10 Or, 

aie : 

R.I.—Barber v. Adams, 83 A. 262, 
Som Re emake 

30. Cameron County v. Fox, (Tex. 
Civ.App.) 42 S.W.(2d) 653. 

31. Young vy. East Baton Rouge 
Parish, 40 So. 768, 116 La. 379. 

32. State v. Bloxham, 15 So. 227, 
33 Fla. 482. 

33. Robertson v. Shelton, 90 So. 83, 
127 Miss. 360. 

34. Harrison County v. Robertson, 
83° So. 617, 121 Miss. 387; Garrott v. 
Robertson, 83 So. 177, 120 Miss. 731. 

[a] Penalty.—Lucas v. Com., 89 S. 
W. 292, 121 Ky. 423, 28’ Ky. lL. 372. 

35. Harrison County v. Robertson, 
83 So. 617, 121. Miss. 387, 90 So, 8, 
127 Miss. 281. 

[a] While appeal from assessment 
is pending, an officer has no author- 
ity to sue for the taxes and hence is 
not entitled to a commission. MHarri- 
son County v. Robertson, 83 So. 617, 
121 Miss. 387, 90 So. 8, 127 Miss. 281. 

36. White v. Miller, 133 So. 146, 160 
Miss. 734. 

37. White v. Miller, supra. 

38. Anderson County vy. 


Collins, 
134 S.W. 463, 142 Ky. 394. 
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tled to commissions on taxes:collected by his suc- 
cessor in office;?® but an outgoing sheriff is enti- 
tled to the commissions on the amount of taxes he 
pays to his successor in office, as required by stat- 
and it has, been held under certain cir- 
cumstances that, where the substantial and responsi- 
ble duties of the collector of back taxes were per- 
formed by one collector, while actual payment was 
made to his successor, the former is entitled to the 
statutory compensation.*! Under some statutes, and 
the effect accorded thereto, the contracts of a former 
state revenue agent with his agents, attorneys, and 
employees respecting the prosecution of suits for 
taxes and their compensation therefor are to be 
recognized and respected by his successo 


ute;*° 


39. Union County v. Cowser, 24 
Ark. 51; Graves v. Bullen, 115 S.W. 
D7. bs. bex,CivApp,, 261) 

{a] Burden of proof.—A_ person 
suing his successor in office for fees 
earned as tax collector and collected 
by the successor has the burden of 
proving that he is entitled to recover 
the fees. Barnes v. Turner, (Tex. 
Commn.App.) 27 S.W.(2d) 5382 [aff 
(Civ.App.) 19 S.W.(2d) 325]. 

40. Randolph County y. Trogden, 
WD ING. 0D 0. 

41. Watson v. Schnecko, 13 Mo. 
App. 208 [foll Douglass vy. Ray, 199 
S.W. 568, 199 Mo.App. 24]. 

[a] Conduct of litigation.—A col- 
lector who performed all preliminary 
duties as to the collection of back 
taxes, began a suit to recover them, 
and conducted it to judgment, is en- 
titled to the commissions provided 
by the statutes, although he was not 
in office when the judgment was ren- 
dered and when the taxes were col- 
lected thereon. Watson v. Schnecko, 
13 Mo.App. 208. 

{[b] Penalty accruing to officer de- 
manding taxes as fee.—Under a stat- 
ute to enforce the collection of taxes 
against banks, etc. (Ohio Act March 
14, 1853), providing that if the taxes 
should remain unpaid until a certain 
day, the treasurer of the county 
should “forthwith demand payment 
of the amount of such taxes, and five 
per centum penalty thereon, which 
penalty shall be for the use of the 
treasurer,” it was held that the treas- 
urer making the demand was entitled 
to such penalty as fees, and might 
recover it from his successor if col- 
lected by the latter. It was _ said, 
however, that he was not entitled to 
the one per cent commission for col- 
lection of the taxes, as that accrued, 
if at all, to the treasurer who actual- 
ly collected the money. Thomas y. 
OT alae County Auditor, 6 OhioSt. 


42. Miller vy. Johnston, 109 So. 715, 
144 Miss. 201 [foll Miller v. Davis, 
(Miss.) 109 So. 721]. 

43. U.S.—Walker County v. Fidel- 
ity, etc., Co.) L07- F.7'851,-47 (Gi CiAr 115 
(in Alabama). 

Cal.—Sacramento County vy. Colgan, 
46 P. 175, 114 Cal. 246. 

Ill.—People y. Knecht, 128 N.B. 483, 
294 Ill. 485. 

Sy Rae: a aes v. Johnson, 65 Ind. 

Mo.—Hethcock vy. Crawford Coun- 
ty, 98 S.W. 582, 200 Mo. 170; State v. 
Alsup, 4 S.W. 31, 91 Mo, 172. 

Tex.—Dean v. State, 54 Tex. 318; 
Knight y. Harper, (Civ.App.) 279 S. 
W. 589; Bailey v. Aransas County, 102 
S.W. 1159, 46 Tex.Civ.App. 547. See 
Bitter v. Bexar County, (Commn. 
App.) 11 S.W.(2d) 163 (dealing with 
a suit by the county to recover the 
residue remaining after deducting the 
collector’s compensation and certain 
office expenses from the gross fees 
collected). ‘ 

[a] Commissions for collecting 
poll taxes (1) for the current year 
(Shaver v. Robinson, 59 Ala. 195), (2) 
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collections.*& 4 
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but not for previous years (Shaver v. 
Robinson, supra), may be _ retain- 
ed out of the collections of the cur- 
rent year. ; 

[b] Effect of voluntary payment 
to county.—(1) Where, under a mis- 
take or misapprehension of law, a 
tax collector voluntarily pays to the 
county fees or commissions to which 
he is entitled, he may not thereafter 
properly claim payment from the 
county (Hethcock v. Crawford Coun- 
ty, 98 S.W. 582, 200 Mo. 170), (2) nor 
may he withhold the amount from the 
collections .of a subsequent year 
(State ex rel. Buchanan County v. 
Fulks, 247 S.W. 129, 296 Mo. 614). 
(3) In Texas, the rule against recov- 
ery back of fees and commissions vol- 
untarily paid over obtains (Wichita 
County v. Tittle, (Tex.Civ.App.), 27S. 
W.(2d) 649), (4) except as to rights 
of action vested by a statute in force 
at one time (Limestone County v. 
Robbins, (Tex.Commn.App.) 38 S.W. 
(2d) 580 [answer conformed to. (Civ. 
App.) 42 S.W.(2d) 159]). (5) Effect 
will be given to a statute providing 
that neither the county nor the tax 
collector may plead limitation in ac- 
tions to recover fees unlawfully re- 
tained by either ag@inst the other. 
Cameron County v. Fox, (Tex.Civ. 
App.) 42 S.W.(2d) 653. 

{c] Employees of collector, as well 
as the collector himself, must, under 
some statutes, look for their compen- 
sation soiely to the commissions re- 
tained_by the collector. Neville vy. 
May, 232 S.W. 207, 207 Mo.App. 245. 

[d] Attorney’s fees.—(1) Where 
taxpayer, claiming prior payment, 
successfully seeks annulment of sup- 
plemental timber assessments a stat- 
ute imposing fees on an unsuccessful 
taxpayer does not authorize fees for 
tax collector’s attorney (Act No. 140 
of 1916, § 16). State ex rel. Beaure- 
gard Parish Police Jury vy. Cain, 132 
So. 293, 15 La.App. 410. (2) A stat- 
ute basing fees for the tax collector’s 
attorney. on taxes ‘involved’? means 
“in dispute,” since fees are not pay- 
able until taxes are collected. State 
ex rel. Beauregard Parish Police Jury 
v. Cain, supra. (3) Where taxpayers’ 
suits to reduce assessments were still 
pending, fee for tax collector’s at- 
torney was not allowable until taxes 
were collected. State ex rel. Beaure- 
gard Parish Police Jury v. Cain, su- 


pra. 

44. Fla.—Coppedge y. State, 127 
So. 319, 99 Fla. 358. 

Idaho.—Moscow y. Latah County, 
46 P. 874, 5 Idaho 36; Wickersham 
v. Elmore County, 36 P. 700, 4 Idaho 
137; Guheen vy. Curtis, 31 P. 805, 3 
Idaho 443; Cunningham y. Moody, 28 
P. 395, 3 Idaho 125. 

Ky.—Henry County Board of Edu- 


cation v. Jones, 131 S.W. 383, 140 Ky. 
544; Hill v. Board of Education of 


Ca Nek County, 130 S.W. 1100, 140 Ky. 


La.—State v. Calcasiey Nat. Bank, 
61 So. 857, 132 La. 879; MaarbOreueL. 
v. Stevens, 3 Rob. 147. 

Md.—Allen y. State, 57 A. 646, 98 


, et ee a ~ 
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[§ 1303] ec. Retention or Allowance and Payment. 
Under the systems in force in some states, the tax 
collector is allowed to retain his fees or commis- 
sions out of the money which he collects, paying 
over the balance only;*? 
to pay into the treasury the entire amount collected, 
and his compensation is then to be audited, allowed, 
and paid as a claim against the state, county, or 
town,‘ and, although he has no lien on the money 
in his hands,+® he is a preferred ereditor and enti- 
tled to prior payment out of the funds raised by his 


but in other states he is 


[§ 1304] 4, Authority and Duty To Collect Tax- 
es+’—a,. In General. 
an officer with reference to the collection of taxes 


The powers*® and duties*® of 


Md. 697; *Seidenstricker v. State, 2 
Gill 374. 

R.I.—Barber v. Adams, 92 A. 757, 
oT. Pel 82e- 

Tenn.—State v. Murphy, 47 S.W. 
1098, 101 Tenn. 515; McLean v. State, 
8 Heisk. 22; Winchester v. Slatter, 
2 Heisk. 65. ; 

[a] Requisition held sufficient.— 
Dene v. Miller, 132 So. 745, 159 Miss. 


Payment over of taxes collected 
generally see infra § 1316. 
45. Chapman v. Smith, 20 Ga. 572. 
46. Grimes v. Goodell, 3 Nev. 79. 
47. Cross references: 
Authority to sue see infra § 1382. 
Liability for uncollected taxes see in- 
fra § 1325. 
te of state generally see supra § 


48. U.S.—In re Green River Jockey 
Club, b2B).(2d)259. 

Cal.—Merchants’ Trust Co. vy. Hop- 
kins, 284 P, 1072, 103 Cal.App. 473. 

Ill.—Allen y. Scott, 13 Til. 80. 

Me.—Inhabitants of Town of 
Frankfort v. Waldo Lumber Co., 145 
A. 241, 128 Md. 1. 


S.D.—Scheafer v. McFarland, 207 


N.W. 982, 49 S.D. 605. 

Tex.—Rusk County v. Maloney, 
(Civ.App.) 88 S.W.(2d) 868. 

Va.—Commonwealth v. Deford Co., 
120 S.E. 281, 187 Va. 542. 

[a] Officer must keep strictly 
within authority.—Inhabitants of 


Town of Frankfort vy. Waldo Lumber ° 


Co., 145 A. 241, 128 Me. 1. 
49. Cal.—Peo. y. Smith, 55 P. 765, 
123. Cal. 70. : 
Jowa.—Rundel v. Boone 
216 N.W. 122, 204 Iowa 965. 
Ky.—Com. v. Wade, 104 S.W. 965, 
126 Ky, 791, 81 Ky.L, 1185. 
Mass.—Burr v. City of Boston, 95 
ret 208, 208 Mass. 587, 34 L.R.A.N.S. 
Tex.—Underwood Ve Pigman, 
(Commn.App.) 32.S.W.(2d) 1102 [rev 
(Civ.App.) 21 S.W.(2d) 7038, and mod 
on other grounds 36 S.W.(2d) 1114]. 
[a] Collection generally.—‘There 
can be no splitting of hairs over the 
proposition that it is the duty of the 
tax collector to collect taxes.” State 
veg ateeaa 226 P. 1083, 39 Idaho 185, 


[b] Where taxes are voluntarily 
paid, without even a suggestion that 
the assessment is invalid, it is the 
duty of the collecting officer to collect 
the tax. Commonwealth v. Safe .De- 
posit & Trust Co. of Baltimore, Md., 
155 S.B. 89%, 155. Wa. 458. 

[ce] Maintenance of office in court- 
house.—In dealing with a statute re- 
quiring the collector to attend at his 
office at the “county seat” until a 
specified day of each year to receive 
taxes, and with a case where the col- 
lector established his office in a mer- 
ecantile establishment about a block 
away from the building designated 
for courthouse purposes, the court 
said: “While ordinarily it would be 
the duty of the collector of taxes to 
maintain an office in the courthouse to 
collect taxes under our revenue act, 


County, 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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extend and are limited to such as are conferred 
or imposed on him by, or under the authority of, a 
statute. To constitute full authority for the col- 
lection of taxes, the person assuming that function 
must be the officer designated by law,®° he must 
have been duly elected or appointed,®! and have 
qualified for the office,** and he must be provided 
with a warrant,®? or the tax roll or list, or a du- 
plicate thereof,®¢ according to the statutory require- 
ments of the particular jurisdiction. A tax eol- 
lector of one county has no authority or duty to go 
into another county and in person execute his process 
for taxes there.55 

[§ 1305] b. Particular Taxes. The pertinent stat- 
utes control in determining what officer is to collect 
a particular class of taxes.°* ‘Under the statutes of 
some,°* but not other,®’ jurisdictions, one officer is 
to collect all classes of taxes assessed within his ter- 
ritorial jurisdiction, whether state, county, or dis- 
trict, and whether regular or special. Generally 
speaking, a collector is authorized®® and required®° 
to demand and enforce payment, in the ordinary 
_ way, of all taxes committed to him for collection, 
although they were assessed before he was appoint- 
ed,®! or although the time expires when he should 
make his return;®? and he may also be given author- 
ity to collect arrears of taxes or the delinquent tax- 
es of preceding years.°* However, in some juris- 
dictions the authority and duty of the collector, al- 
still there could be no imperative duty 
upon him to maintain an office there 
under all circumstances.” McGreg- 


or v. Cain, 7 S.W.(2d) 13, 177 Ark. 474, 
476. - 


-‘N.J.Law. 462. 
Pa. 78; 


TAXATION 


N.J.—State v. Craig, 17 A. 955, 51 


Pa.—Cunningham. v.. Mitchell, 67 67. 
Hilbish v. Hower, 58 Pa. 93; 
Chalker v. Ives, 55 Pa. 81; 
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though primary** and exelusive®® as to demanding 
and enforcing payment in the ordinary way or by 
ordinary process, are not exclusive as to collecting 
delinquent taxes.®¢ 

[§ 1306] c. Death or Expiration of Term. Except 
under some statutes relating to collectors on a salary 
basis,®* the general rule that a collector of taxes 
is authorized and required to proceed with the col- 
lection of all taxes committed to him for collection®’ 
is ordinarily applicable even after the expiration 
of the year or other term for which he was ap- 
pointed or elected, and after his successor has been 
chosen and qualified ;*® but it does not apply at such 
time where, by reason of an injunction, the invalid- 
ity of the warrant delivered to him, or otherwise, 
he was without power to collect the taxes in ques- 
tion during his term of office.7° On the death of a 
tax collector, the completion of his work does not 
devolve on his executor or administrator,’! unless 
it 1s so provided by statute.72 Some general stat- 
utes confer the right to complete the work on the 
sureties of the deceased collector.7# 

[§ 1307] d. Delivery of Tax Roll or List or Dup- 
licate Thereof. In some jurisdictions, the tax or 
assessment roll or list or a duplicate thereof deliv- 
ered to the collector of taxes constitutes his only 
legal authority to collect the taxes specified in the 
list;7* in others, the roll or list and an order or 
warrant together constitute his authority;7> and 


Say S.W. 1168, 58 Tex.Civ.App. 
3 s 
Ferguson v. Martin, 148 S.E. 


448, 197 N.C. 301. 
Com. v. 68. See supra § 1305. 


50. Cal.—WMitchell v. Crosby, 46) Huffman, 19 Pa.Co. 578; Com. v. 69. Ark.—Twombly vy. Kimbrough, 
Cal. 97. ; : Peltz, 6 Phila... 330. 24 Ark, 459., 

Ga.—Smith vy. Goldsmith, 63 Ga. Tenn.—McLean v. State, 8 Heisk. ‘Conn.—Picket v. Allen, 10 Conn. 146. 
736. 2 Del.—Smith v. Riding, 22 A. 97, 14 


ee ee ee a. 


Ind.—Dailey v. State, 87 N.E. 4, 171 
Ind. 646 [transf 86 N.E. 498, 42 Ind. 
App. 690]; Sherrick v. State, 79 N.E. 
193, 167 Ind. 345. 

Ky.—Com. vy. Louisville Water Co., 
7D Wa Ebola a Ve BOO, WCCO, Ve 
Wade, 104 S.W. 965, 126 Ky. 791, 31 
Ky.L. 1185. 

Md.—Allegany County v. 
Min. Co., 61 Md. 545. 

Neb.—Logan County vy. Carnahan, 
92 N.W. 984, 95 N.W. 812, 66 Neb. 
685. 

Pa.—O’Gara v. Phillips, 147 A. 613, 
297 Pa. 526; Com. v. Topper, 68 A. 
666, 219 Pa. 221; Com. v. Connor, 56 
A. 443, 207 Pa. 263. . 

S.D.—-Scheafer v. McFarland, 207 
N.W. 982, 49 S.D. 605. 

51. Slade v. Governor, 14 N.C. 365; 
Dickey v. Alley, 12 N.C. 453; Lenoir 
v. Wellborn, 12 N.C. 451; Pottsville 
Borough Town Council’s Appeal, 1 
Mon. (Pa.) 705. 

[a] Duly appointed tax collector is 
entitled to all prerogatives of the of- 
fice. Commonwealth vy. School Board 
of School Dist. of Borough of Du- 
quesne, 100 A. 584, 256 Pa. 50. 

Election or appointment generally 

ee supra § 1295. 
3 52. ae vy. Webber, 67 A. 144, 
102 Me. 414. 

Qualification generally see supra § 
1296. 

53. See infra § 1308. 

54, See infra § 1307. ; 

55. Russell v. C. N. Robinson, 44 
So. 1040, 153 Ala. 327. 

{a] Organization of new county.— 
Where territory is detached from a 
county and organized into a new coun- 
ty, the treasurer of the old county 
cannot be required to collect from the 
taxpayers of the new county taxes 
levied prior to the division. State v. 
Clevenger, 43 N.W. 243, 27 Neb. 422, 
20 Am.S.R. 674. 


Union 


56. Cal.—Smith vy. Farrelly, 52 
Cal. 77; Mitchell v. Crosby, 46 Cal. 
97. 


Applications of rule see Highways 
§ 498; Municipal Corporations § 4457. 

57. Paoli v.. Charles, 74 N.E. 508, 
164 Ind. 690; Com. v. Wade, 104 S.W. 
965, 126 Ky. 791, 31 Ky.L. 1185. 

58. Smith v. Farrelly, 52 Cal. 77. 

59. Colburn v. Ellis, 7 Mass. 89; 
Rusk County v. Maloney, (Tex.Civ. 
App.) 38 S.W.(2d) 868. 

60. Burr vy. City of Boston, 95 N. 
Fae 208 Mass. 537, 34 L.R.A.N.S. 


61. Colburn v. Ellis, 7 Mass. 89. 

62. Shaw v. Orr, 30 Iowa 355; St. 
Joseph First Nat. Bank y. St. Joseph 
Tp., 9 N.W. 838, 46 Mich. 526; Smith 
v. Messer, 17 N.H. 420; Homer vy. Cil- 
ley, 14 N.H. 85. 

Expiration of term see infra § 1306. 

63. Ala.—Lott v. Mobile County, 
79 Ala. 69. 

Ky.—Shawhan y. Harrison County, 
copes 407, 116 Ky. 490, 25 Ky.L. 

Md.—McCauley v. State, 21 Md. 556. 

Miss.—State v. Harris, 52 Miss. 686. 

Mo.—State v. Fullerton, 44 S.W. 
741, 143 Mo. 682. 

N.C.—Wilmington y. Cronly, 30 S.E. 
9, 122. N.C. 388, 388; Jones v. Arring- 
ton, 94 N.C. 541. i 

Ohio.—Matter of Arnold, 11 OhioS. 
&C.P. 1, 8 OhioN.P. 112. 

Pa.—Com. v. Western Union Tel. 
Co., 2 Dauph.Co. 40. 

Tenn.—Otis v. Boyd, 8 Lea 679; 
Bailey v. Lockhart, 4 Yerg. 567. 

[a] Any year.—In some states the 
authority of a special collector of de- 
linquent taxes is not restricted by 
statute to taxes assessed in any par- 
ticular year. State v. Montoya, 255 
P. 634, 82 N.M. 314. 

Taxes committed to predecessor for 
collection see infra § 1306. =a 

. Commonwealth v. Louisville 
Water Co., 116 S.W. 712, 132 Ky. 305. 

65. Rusk County v. Maloney, (Tex. 
Civ.App.) 38 S.W.(2d) 868. 

66. Rusk County v. Maloney, su- 
pra [expl Stringer v. Franklin Coun- 


Del. 235. 

Ga.—Fidelity Deposit Co. v. State, 
97.S.B. 536, 148 Ga. 545 [answers to 
certified questions conformed to 97 
S.E. 665, 23 Ga.App. 132]. 

Ky.—U. S. Fidelity & Guaranty Co. 
v. Stambaugh, 292 S.W. 495, 219 Ky. 
35 (under statute in force at the 
time); Jones v. Gallatin County, 78 
Ky. 491. 

La.—-Voisin vy. Guillet, 4 Rob. 267. 

N.C.—Graves v. Cope, 131 S.E. 309, 
191 N.C. 112; -Board of Com’rs of 
Orange County v. Bain, 92 S.E. 176, 
173 N.C. 377; Jones yv. Arrington, 91 
Na@sb25. 

Pa.—Krell v. Sitler, 44 Pa.Co. 419; 
Com. v. Ferrell, 17 Pa.Co. 263. 

R.I.—Brigges v. Carr, 63 A. 487, 27 
Rls 

Tenn.—Brown vy. Porter, 7 Humphr. 
373. 

[a] Exclusive authority.—Twom- 
bly v. Kimbrough, 24 Ark. 459; U. S. 
Fidelity & Guaranty Co. v. Stam- 
baugh; 292 S.W. 495, 219 Ky. 35. 

70. Blackwell v. Lewis, 93 S.W. 40, 
122 Ky. 845, 29 Ky.L. 385; Com. v. 
Masonic Temple Co., 13 S.W. 121, 89 
Ky. 658, 11 Ky.L. 982; Matter of 
Long, 57 N.Y.S. 929, 40 App.Div. 152. 

71. Com. v. Coal Tioownship Poor 
Directors, 11 Pa.Dist.&Co. 262. 

72. Morton v. Ashbee, 46 N.C. 312 
(private act). ‘ 

73. See statutory provisions. 

74. American Trust Co. v. Nash, 
168 S.W. 178, 111 Ark. 97; Waterhouse 
v. Webster, 2 Hawaii 259; Shaw v. 
Orr, 30 Iowa 355; State v. Weston, 74 
P. 415, 29 Mont. 125. 

75. People v. Parker, 22 N.H. 752, 
117 N.Y. 86; Peebles. v. Taylor, 27 
S.E. 999, 121 N.C. 38; Lobban v. State, 
64 P. 82, 9 Wyo. 377. 

[a] Roll and warrant are to be 
read together.—Peo. v. Parker, 22 N. 
B. 752, 117 N.Y. 86; Van Rensselaer 
v. Whitbeck, 7 N.Y. 517, Seld.Notes 27. 

Warrant generally see infra § 1308. 
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in still others, wherein the warrant alone is his au- 
thority,7® the duplicate is deemed to be only a 
memorandum of the amount he is to collect from 
At any rate, the list or duplicate 
should be delivered to the collector,’® and in some 
jurisdictions it,7® or a rate bill,®° 
pany, or be joined to, a warrant,*+ unless the war- 
rant itself contains the requisite information as to 
the persons and property assessed and the amounts 
Also, the list or duplicate must 
be properly certified or authenticated as the law 
On the other hand, a delivery or commit- 
ment at a time other than that specified by statute 
is not fatal,8* in the absence of prejudice to any- 
one,®® the statutes being directory in this respect.*® 
A temporary parting with possession of a duplicate 
tax list by the collector does not deprive him of au- 
thority to complete the collection of taxes on re- 
delivery of the duplicate list to him. 


named persons.’7 


severally due.®? 


directs. ®? 


76. See infra § 1308. 

77. Hilbish v. Hower, 58 Pa. 938. 

78. U.S.—Branch vy. Davis, 29 F. 
888. 


Mont.—State v. Weston, 74 P. 415, 
29 Mont. 125. 

N.Y.—Peo. v. Suffern, 68 N.Y. 321 
[aff 6 Hun 304]. 

N.C.—Peebles v. Taylor, 27 S.E. 999, 
121 N.C. 38. 

Tex.—Orange County v. Texas, etc., 
R. Co., 80 S.W. 670, 35 Tex.Civ.App. 
861 [foll Texas, etc., R. Co. v. State, 
97 S.W. 142, 48 Tex.Civ.App. 580]. 

Can.—Trenton v. Dyer, 24 Can.S.C. 
474. 

[a] Tax books.—‘‘Collection of 
taxes can only be made in accordance 
with the tax books as actually made 
and furnished to the collector.” State 
ex rel. and to Use of Parish v. Young, 
38 S.W.(2d) 1021, 1023, 327 Mo. 909. 

{b] Duty of collector as to obtain- 
ing list or duplicate.—It is the duty 
of the tax collector to obtain the as- 
sessment list or duplicate, calling for 
it at the proper office if necessary, 
and demanding its delivery to him. 
Ross v. People, 78 Ill. 375; State v. 
Scharff, 3 Gill&J. (Md.) 95. 

[ec] . Sufficiency of delivery or com- 
mitment.—(1) The delivery of the tax 
list to the collector before the execu- 
tion of his bond is not regular, but 
may be a good conditional delivery 
and be consummated. by the subse- 
quent execution of the bond... Mc- 
Cauley v. State, 21 Md. 556; Pierce 
v. Richardson, 37 N.H. 306. (2) But 
delivery of the tax list to a deputy 
will not bind the collector. Tucker v. 
Bingham, 12 Lea (Tenn.) 658. (3) 
Commitment held sufficient. Lowe v. 
Weld, 52 Me. 588. 

Mandamus to compel delivery see 
Mandamus § 431. 

79. Mass.—Barnard v. Graves, 
Mete. 85. 

Mich.—West Michigan Lumber Co. 
v. Dean, 41 N.W. 504, 73 Mich. 459. 

Mo.—Dickson v. Rouse, 80 Mo. 224. 

Neb.—Reynolds v. Fisher, 61 N.W. 
695, 48 Neb. 172. 

N.H.—Clark vy. Bragdon, 87 N.H. 
562. 

N.Y.—Upper Nyack v. Jewett, 83 
N.Y.S. 8388, 86 App.Div. 254 [aff 73 
N.E. 1133, 181 N.Y. 514]; French vy. 
Whittlesey, 30 N.Y.S. 363. 

80. Goddard v. Seymour, 30 Conn. 
394; Picket v. Allen, 10 Conn. 146. 

81. Warrant generally see infra §§ 
1308-1310. 

82. Wells v. Burbank, 17 N.H. 393. 

[a] Single instrument.—A statute 
requiring selectmen to make a list of 
all taxes assessed by them, under 
their hands, with a warrant under 
their hands and seals, does not re- 
quire two instruments; a warrant 
may be a warrant and a list within 
the meaning of the statute. Bailey v. 
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should accom- 


Ackerman, 54 N.H. 527. 

83. Brady v. Davis, 142 P. 45, 168 
Cal. 259; Ridgefield v, Goodday, 46: A. 
590, 65 N.J.Law 153; Van Rensselaer 
v. Whitbeck, 7 N.Y. 517, Seld. Notes 
27; Trenton v. Dyer, 24 Can.S.C, 474; 
Vienna Corp. v. Marr, 9 Can:L.J. 301. 

{a] Signing warrant without as- 
sessment.—Where the law requires 
both the assessment list and a war- 
rant to be delivered to the collector 
and that both shall be signed by the 
proper officers, a signing of the war- 
rant alone is not sufficient, although 
it is contained in the same book with 
the assessment. Belfast Sav. Bank v. 
Kennebec Land, etc., Co., 73 Me. 404; 
Bangor v. Lancey, 21 Me. 472; Fox- 
croft v. Nevens, 4 Me. 72; Colby v. 
Russell, 3 Me. 227; Chase vy. Spar- 
hawk, 22 N.H. 134. 

Authentication generally see supra 
§§ 901-907. 

84. Colo.—Breeze vy. Haley, 13 P. 
913, 10: Colo. 5: . 

Me.—Inhabitants of Sandy River 
Plantation y, Lewis, 84 A. 995, 109 
Me. 472. 

N.Y.—Oswego County v. Betts, 6 N. 
Y.S. 934,53 Hun 638. 

Pa.—Liberty Tp. v. Lingle, 33 Pa. 
Co. 335. 

S.D.—Henderson v. Hughes Coun- 
ty, 83 N.W. 682, 13 S.D..576. 

Ont.—Lewis v. Brady, 17 Ont. 377; 
Todd v. Perry, 20 U.C.Q.B. 649. 

85. Breeze v. Haley, 13 P. 913, 10 
Colo. 5. 

86. Inhabitants -of Sandy River. 
Plantation v. Lewis, 84 A. 995, 109 
Me. 472; Oswego County v. Betts, 6 
N.Y.S. 934, 53 Hun 638; Lewis v. 
Brady, 17 Ont. 377. 

87. Shaw v. Orr, 30 Iowa 355. 

88. Warrant: 

As: 
Prima facie measure of collector’s 
accountability see infra § 1313. 
Protection to officer against. liabil- 
ity for acts see infra § 1328. 
Return of see infra § 1324. 

89. Jackson County v. Gullatt, 2 
So. 906, 84 Ala. 243; Harwood y. 
Brownell, 48 Iowa 657; Shaw vy. Orr, 
30 Iowa 3855; Parker v. Sexton, 29 
Iowa 421 [expl Corbin vy. Hill, 21 Iowa 
70]; Nowells v. Jones, 263 P. 698, 37 
Wyo. 405. 

90. Estell v. Hawkins, 11 A. 265, 
50 N.J.liaaw 122; Cadman vy. Smith, 85 
P. 346, 15 Okl. 633; Cannell v. Craw- 
ford County, 59 Pa. 196; Hilbish v. 
Hower, 58 Pa. 93. 

91. See supra § 1307. 

92. -“U.S.—Lamb v. Farrell, 21 F, 5. 
ee wearer nous v. McKinnon, 17 Fla. 
Iil.— Glos v. Randolph, 27 N.E, 941, 
138 Ill. 268; Ogden vy. Bemis, 17 N.E. 
55, 125 Ill. 105; Eagan v. Connelly, 
rh Ill. 458; Ream v. Stone, 102 Ill, 
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[§ 1308] e. Warrant for Collection®*—(1) Na- 
ture and Necessity. A special and formal warrant 
or other precept, directing the collector to proceed 
with the collection of the taxes and to enforce their 
payment, is not necessary when not required by 
governing statutes.’® 
risdictions or in cases where such a warrant is re- 
quired by statute, it alone,®® or it and the tax list 
or duplicate together,®! constitute and limit the col- 
lector’s authority, and he must be provided with 
it before he can lawfully take steps against delin- 
quent taxpayers.?? 
thority on the collector,®? and all subsequent pro- 
ceedings based on the warrant aré void.°* 

[§ 1309] (2) Issuance and Authentication. 
warrant for the collection of taxes may and should 
be issued by the official or officials designated by 
statute,?® be signed by the proper authority,®® and 


On the other hand, in ju- 


A void warrant confers no au- 


A 


La.—State v. Cannon, 11 So. 86, 44 
La.Ann, 734. 

Me.—Pearson v. Canney, 64 Me. 188; 
Flint v. Sawyer, 30 Me. 226. 

Neb.—-Platte Valley Milling Co. v. 
Malmsten, 113 N.W. 229, 79 Neb. 730, 
116 N.W..962, 79 Neb. 735. 

N.H.—Taft v. Barrett, 58 N.H. 447. 

N.Y.—Brase v. Miller, 88 N.E. 369, 
195 N.Y. 204; Strong v, Walton, 62 
N.Y.S. 353, 47 App.Div. 114. 

Okl.—Morrow vy. Smith, 61 P. 366, 
8 Okl. 267; Frazier v. Prince, 58 P. 
tol, So Oke loo. 

Pa.—Cannell v. Crawford County, 
59 Pa. 196; Hilbish v. Hower, 58 Pa. 
93; Chalker v. Ives, 55 Pa. 81. See 
Com. v. Stambaugh, 30 A. 293, 164 Pa. 
437 (a de jure collector, lawfully pos- 
sessed of the duplicate and without a 
warrant, has authority to demand, re- 
ceive and receipt for the taxes em- 
braced in the duplicate but not to en- 
force his demand by seizure of prop- 
erty or person). 

Utah.—Asper v. Moon, 67 P. 409, 24 
Utahy2415~ 

93. Ford v. Agor, 204 N.Y.S. 219, 
123 Misc. 214. 

94. Van Wagenen v. Brown, 26 N. 
J.Law 196; Ford v. Agor, 204 N.Y.S. 
219, 123 Misc. 214.> 

95. Wells v. Burbank, 17 N.H. 393; 
Mullins v. Jersey City, 38 A. 822, 61 
ad eb 135; Alger v. Curry, 40 Vt. 

[a] Warrant issued by assessor is 
sufficient, under some statutes, where 
the statutory conditions under which 
a new warrant must be obtained from 
the county commissioners do not ex- 
ist. Hunt vy. Turner, 45 So. 509, 54 
Fla. 654. i 

Mandamus to compel issuance see 
Mandamus § 431, 
ageee Scammon vy, 42 Ill. 

[a] Place of signature.—(1) It is 
immaterial in what manner the war- 
rant is signed, whether at the begin- 
ning or the end, provided it is signed 
by the proper authorities and in such 
a manner as to show that they intend- 
ed to give it their official sanction. 
Belfast Sav. Bank y. Kennebec Land, 
etc., Co., 73 Me. 404; Bangor v. Lan- 
cey, 21 Me. 472; Johnson v. Good- 
ridge, 15 Me. 29. (2) Kirby’s Dig. § 
7026 provides that the clerk of the 
county court shall deliver the tax 
books to the collector with his war- 
rant attached. The tax book deliv- 
ered to the collector had attached, on 
the inside cover, a typewritten form 
of warrant bearing the clerk’s seal, 
but not his signature, and concluding 
with a testimonium clause reciting, 
“In testimony whereof, I, M., clerk 
of the County Court of P. County, 
have hereunto set my hand and seal”; 
the clerk’s name being written there- 
in. It was held that the failure of the 


Chicago, 
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be under seal, where the statute so requires.°7 Also, 
the warrant should be issued before the expiration 
of the time specified’ by statute,°® but it is not in- 
validated by failure to comply with a directory stat- 
ute as to the time of its delivery®® or by an error 
in its date, apparent on its face. 

New, renewed, or extended warrant. Under the 
statutes of some states a warrant may be renewed 
or extended for a further period of time, by an ap- 
propriate indorsement by the proper - authorities.” 
A new warrant may be issued to cover a tax on 
omitted property;® but it is immaterial whether 
this is done or the tax is to be collected under the 
original warrant.‘ 

[§ 1310] (3) Form and Contents. The contents 
of the warrant must be legal and sufficient;> but 
matters not required by statute to be stated in the 
warrant need not be so stated;® and mere informali- 
ties or irregularities not going to the essence of the 
eollector’s authority, and not misleading or prejudi- 
cial to anyone, will not invalidate the warrant.’ 

Style. A warrant for the collection of taxes is 
not “process” in the ordinary sense of the term,® 
and therefore need not run in the name of the 
people or the state.® 

Directions and authorization. The warrant should 
be directed to the proper person to execute it,1° 
command him to collect the several items,? and 
give him all necessary authority and directions to 
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enforce payment by such measures of distraint, sale 
of property, ete., as are authorized by the laws of 
the state;1* but the fact that the warrant contains 
a direction to the collector to take steps for enfore- 
ing payment which are not authorized by law does 
not vitiate it, if the unlawful portion is separable 
from the rest and no actual attempt to obey it is 
made.t? Although not to be commended,'* an omis- 
sion of,15 or error in,!® directions as to the dis- 
position of money collected is not necessarily fatal. 

Alterations may make a warrant inapplicable to 
a tax bill of a particular year;!7 but where a war- 
rant is sufficient at the time of acts done thereunder, 
those acts are not invalidated by a subsequent al- 
teration of the warrant.‘ No change in, or addi- 
tion to, the warrant is rendered necessary by a re- 
assessment which is shown in detail by an addition 
to the tax list previously committed to the collector 
and which makes no change in the names of the 
persons to whom the taxes were originally assessed:1® 

[§ 1311] f. Tax Bills.2° A statute requiring tax 
collectors to render to known owners of property a 
bill of their taxes is mandatory,?1 and must be com- 
plied with before any further steps can lawfully 
be taken.” The bill should contain such a deserip- 
tion of the property taxed and such further informa- 
tion as will make it perfectly intelligible to the 
owner of the property.?* When made so by statute, 
tax bills are prima facie evidence of the validity 


clerk to sign his name, at the end of 
the warrant was a mere irregularity 
which did not render the tax void. 
Liddell v. Stone, 142 S.W. 506, 101 
Ark. 328. 

[b] Signature without official des- 
ignation.—A tax warrant issued by 
the supervisors of a county is valid, 
although the persons signing it are 
not described therein as supervisors, 
and although their names merely are 
signed to it without any official des- 
ignation. Sheldon v. Van Buskirk, 2 
N.Y. 473. 

[ec] Signatures of majority of 
board are sufficient.—Shaw v. Dennis, 
10 Till. 405; Sprague v. Bailey, 19 
Pick. (Mass.) 436; Benton v. Merrill, 
39 A. 257, 68 N.H. 369; Smith v. Mes- 
ser, 17 N.H. 420; Chenango Bank v. 
Brown, 26 N.Y. 467; Tallmadge v. 
Rensselaer County, 21 Barb. (N.Y.) 
611. Compare Sanfason v. Martin, 55 
Me. 110 (signatures of two are insuf- 
ficient where it does not appear that 
a third was chosen and qualified) ; 
Townsend v. Gray, 1 D.Chipm. (Vt.) 
127 (holding otherwise as to a com- 
mittee). 

97. People v. Henckler, 27 N.E. 602, 
. 580; Rochester v. Bloss, 79 
N.Y.S. 236, 77 App.Div. 28 [aff 66 N. 
E. 1105, 173 N.Y. 646]; Smith v. Ran- 
dall, 3 Hill (N.Y.) 495; Mattocks v. 
McLain Land, ete., Co., 68 P. 501, 11 
Okl. 433. 

[a] County seal.—A statute re- 
quiring the county seal to be affixed 
to the warrant is mandatory, and a 
warrant bearing the seal of a board 
of supervisors, but not the county 
seal, is invalid. Brase v. Miller, 88 
N.E. 369, 195 N.Y. 204; Linton v. 
Wanke, 118 N.Y.S. 965 [aff 117 N.Y.S. 
1139, 133 App.Div. 922]. 


[b] Sealing held sufficient.— 
Bradford v. Randall, 5 Pick. (Mass.) 
496. 


98. Ford v. Agor, 204 N.Y.S. 219, 
123 Misc. 214. 

99. Bradley v. Ward, 58 N.Y. 401; 
Oswego County v. Betts, 6 N.Y.S. 934. 

1... Drewtsv.eaforrill,;, 62. N.H.. 23) 
Bellows v. Weeks, 41 Vt. 590. 

2. Gratwick, etc., Lumber Co. v. 
Oscoda, 56 N.W. 600, 97 Mich. 221; 
Phillips v. New Buffalo Tp., 35 N.W. 
918, 68 Mich. 217; Chenango Bank v. 
Brown, 26 N.Y. 467; New Richmond 
Lumber Co. v. Rogers, 32 N.W. 700, 


68 Wis. 608. 

3. Noyes v. Hale, 137 Mass. 266. 

4. Bartlett v. Tufts, 134 N.E. 6380, 
241 Mass. 96. 

5. See cases infra this note. 

[a] Warrants held = sufficient.— 
Howard v. Proctor, 7 Gray (Mass.) 
128; Bailey v. Ackerman, 54 N.H. 
527; Chandler v. Spear, 22 Vt. 388. 

[b] Warrants’ held insufficient.— 
Machiasport v.. Small, 77 Me. 109; 
ae v. Wright, 17 Vt. 97, 42 Am.D. 


6._ Estell v. Hawkins, 11 A. 265, 50 
N.J.Law 122. 

[a] Validity of taxes.—It is not 
necessary, unless required by statute, 
that the tax warrant shall show on 
its face that the taxes were assessed 
by the proper authority or otherwise 
that they are lawful and valid. Rice 
v. Burns, 9 Pa.Super., 58; Buchanan 
v. Cook, 40 A. 102, 70 Vt. 168. 

7. Curtis v. Potter, 96 A. 786, 114 
Me. 487; Lord v. Parker, 22 A. 392, 
83 Me. 530; Van Dyke v. Carleton, 
61 N.H. 574; Weeks v. Batchelder, 41 
Vt. 317; Walker v.. Miner, 32 Vt. 769. 

[a] Omission of dollar mark is not 
fatal.—American Tool Co. v. Smith, 
32 Hun 121, 14 Abb.N.Cas. 378 [aff 
96 N.Y. 670]. 

[b] Defect held supplied by stat- 
ute.—Bradley v. Ward, 58 N.Y. 401 
[aff 1 Thomps.&C. 413]. 

8. See Process § 4. 

9. Colo.—Haley v. Elliott, 26 P. 
559, 16 Colo. 159. 

Ill.—Scearritt v. Chapman, 11 Ill. 
443; Curry v. Hinman, 11 Ill. 420. 

Me.—Mussey v. White, 3 Me. 290. 

Mich.—Wisner v. Davenport, 5 
Mich. 501; Tweed v. Metcalf, 4 Mich. 
579. 


Wis.—Sprague v. Birchard, 1 Wis. 
457, 60 Am.D. 393. 

Style of process see Process § 30. 

10. People v. James, 159 N.E. 194, 
828 Ill. 262;> Dinsmore v. Westcott, 
25 N.J.Eq. 470; Commonwealth v. 
Kline, 144 A. 750, 294 Pa. 562; Can- 
nell vy. Crawford County, 59 Pa. 196; 
Stephens vy. Wilkins, 6 Pa. 260. 

[a] Directions held proper or not 
fatally defective or erroneous.—Keith 
v. Freeman, 43 Ark. 296; H. M. Loud, 
ete., Lumber Co. v. Hagar, 76 N.W, 
980, 118 Mich. 452; St. Joseph First 
Nat. Bank v. St. Joseph Tp., 9 N.W. 
838, 46 Mich. 526; Pendleton v. 


Briggs, 92 A. 1024, 37 R.I. 352 [reh den 
93 A. 794, 37 R.I. 471]; Wilson v. 
Seavey, 38 Vt. 221; Chandler v. Spear, 
22 Vt. 388. 

ll. Webster v. People, 98 Ill. 343; 
Cheshire v. Howland, 13 Gray (Mass.) 
321; Perley v. Parker, 20 N.H. 263. 

‘[a] Separate warrants for sepa- 
rate taxes unmecessary.—Thayer v. 
Stearns, 1 Pick. (Mass.) 482; Brackett 
v. Whidden, 3 N.H. 17. 

12. Frankfort v. White, 41 Me. 
537; Westhampton v. Searle, 127 Mass. 
502; King v. Whitcomb, 1 Metc. 
(Mass.) 328; Estell v. Hawkins, 11 A. 
265, 50) “(NiJ-Law: 122") Cadmann vy. 
Smith, 85 P. 346, 15 Okl. 633. 

13. Bath v. Whitmore, 9 A. 119, 
79 Me. 182; Snow v. Weeks, 1 A. 243, 
77 Me. 429; Gordon v. Clifford, 28 N. 
H. 402. 

14. Leominster y. Conant,.2 N.E. 
690, 189 Mass. 384. 

15. Leominster vy. Conant, supra. 

16. Clemons v. Lewis, 36 Vt. 673; 
Grimm vy. Bayfield County, 182 N.W. 
466, 174 Wis. 43. 

17. Rowell v. Horton, 57 Vt. 31. 

18. Goodwin v. Perkins, 39 Vt. 598. 

19. ‘Hunt’ 'v. Perry; ' 43) N.E. ' 103, 
165 Mass. 287. 

20. Cross references: 

Demand see supra §§ 1160, 1225; in- 

fra § 1386. 

Notice see supra § 1225. 

21. Knox v. O’Shea, 182 A. 329, 4 N. 
J.Misec. 272, and cases infra note 22. 

22. Benzinger v. Gies, 40 A. 654, 
87 Md. 704; Amherst College v, Am- 
herst Assessors, 79 N.H. 248, 193 
Mass. 168; Benton v. Merrill, 39 A. 
257, 68 N.H. 369; Davis v. Sawyer, 20 
A. 100, 66 N.H. 34; Asper v. Moon, 
67 P. 409, 24 Utah 241. 

Condition precedent to sale of land 
see infra § 1523. | 

23. Louisville Bridge Co. v. Lou- 
isville, 58 S.W. 598, 22 Ky.L. 703; 
Mullan v. Creditors, 2 So. 45, 39 La. 
Ann. 397; State v. Burrough, 74 S.W. 
610, 174 Mo. 700; State v. Burr, 44 S. 
W. 1045, 143 Mo. 209; Barnett y. St. 
Louis Public School Bd., 61 Mo.App. 
539; Buchanan vy. Couk, 40 A. 102, 70 
vt. 168; Hughes v. Kelley, 38 A. 91, 
69 Vt. 443; Wilmot vy. Lathrop, 32 A. 
861, 67 Vt. 671. 

[a] Postal card containing the 
necessary information may serve as a 
tax bill. Amherst College v. Am- 
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of the assessment?* and that the amount stated as 
due is just and correct.” 

[§ 1312] g. Authority To Release or Compro- 
mise.2° A tax collector is without power to release 
property from void tax liens,?* and ordinarily he 
has no authority to compromise with a delinquent 
taxpayer by accepting less than the full amount 
due.28 However, it cannot be said that statutory 
provisions, or actions of officials taken pursuant 
thereto, looking to the collection of as much as 
possible of. the amounts due by taxpayers are un- 
constitutional and prohibited merely because the 
officialy cannot collect all.2® In some jurisdictions a 
tax ferret or person employed to collect taxes on 
omitted property has authority to settle with a tax- 
payer for the amount the latter should pay on prop- 
erty omitted from taxation;*°® and even though he 
may be without authority to deal with taxes regu- 
larly assessed, nevertheless a settlement by him with 
a ‘taxpayer which includes not only omitted taxes 
for prior years, but also taxes assessed or to be as- 


herst, 79 N.E. 248, 193 Mass. 168. 147 

[b] Zax bills held valid.—McFar- 
jand vy. Georgetown Nat. Bank, 270 S. 
W. 995, 208 Ky. 7 [aff 47 S.Ct. 467, 
273-U.S. 568, 71 L.Ed; 779] ,(corrected 
bills); State ex rel. and to Use of 


138 Tl]. 513. 
423. 
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Iil.—Moeng vy. People, 28 N.E. 1073, 
La.—State v. Lanier, 
N.C.—Ray v. Horton, 77 N.C. 334. 
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sessed for the current year, may not be repudiated 
by the county or its representatives unless the 
amount of money received from the taxpayer by 
virtue of the settleiient is tendered back to him.** 

[§ 1313] 5. Accounting and Paying Over Taxes 
Collected—a. Accounting and Settlement—(1) In 
General. A tax collector, or a sheriff or county 
treasurer in his ex officio capacity of tax collector, 
is bound to settle his aecounts®? at the time fixed by, 
or under the authority of, a statute,’ before the 
proper court, board or officer,*4 and in conformity 
with all the directions of the statute.*® No previous 
demand for an accounting is necessary.?¢ 

Debits, credits and offsets. In some states the 
practice is to charge the collector with the amount 
actually received by him?’ and allow him proper 
eredits;**8 but in other states he is primarily charged 
with, and is prima facie accountable for, the entire 
amount of the taxes specified in the tax list or dup- 
lieate or in the warrant for, collection,?® and it is 
incumbent on him to establish,*#® at the time,** in 
v. Commonwealth for Use and Benefit 
of Laurel County, 26 S.W.(2d) 747, 


[e] 
as required by statute. 
Bradley, 275 S.W. 1, 210 Ky. 51; 


31 La.Ann. 


Wyatt v. Cantley, (Mo.) 26 S.W.(2d) 
976 


24. Louisville vy. Johnson, 24 S.W. 
875, 95 Ky. 254, 15 Ky.L. 615; Mullan 
v. Creditors, 2 So. 45, 39 La.Ann. 397. 

25. State v. Fullerton, 44 S.W. 741, 
143 Mo. 682; State v. Maloney, 20 S. 
W. 1064, 113 Mo. 367; State v. Mastin, 
15 S.W. 529,-103 Mo. 508; State v. 
Miller, 16 Mo.App. 539. 

26. Authority of: 

Municipal corporation see Municipal 
Corporations § 4462. 

State, county, or town or officer there- 
of other than collector see supra 
§ 1253. 

27. Raley v. Bitter, (Tex.Civ.App.) 
170 S/W. 857: 

Release of property from lien gen- 
erally see supra § 1219. 

28. State of Missouri v. Federal 
Lead Co., 265 F. 305; Cincinnati South- 
ern R. Co. v. Guenther, 19 F. 395; 
Webb v. Phoenix Title & Trust Co., 
185 P. 128, 20 Ariz. 580; State v. Cen- 
tral Pac. R. Co., 9 Nev. 79, 10 Nev. 
47. 


29. Ranger Realty Co. v. Miller, 
(Fla.) 136 So. 546. 

[a] Where officials have exhaust- 
ed all legal and ordinary means with- 
in their lawful powers to collect the 
‘amounts due in full, according to the 
procedure provided for that purpose, 
“it by no means follows that such of- 
ficials are forbidden by constitutional 
restrictions from. the collection of 
any amount whatsoever simply be- 
cause they cannot collect all.” Rang- 
er Realty Co. v. Miller, (Fla.) 136 
So. 546, 550. 

30. Barthell v. Hermanson, 138 N. 
W. 1108, 158 Iowa 329. 

31. Barthell v. Hermanson, supra. 

32. Rundel v. Boone County, 216 
N.W. 122, 204 Iowa 965; Steele v. Com- 
monwealth, 26 S.W.(2d) 747, 233 Ky. 
719; Powers v. Hamilton, 86 S.E. 98, 
117 Va. 810. 

{a] Board of commissioners has 
authority, under some statutes, to re- 
quire the tax collector to appear be- 
fore them and render anaccount. Ed- 
mondson y. Glenn, 112 S.E. 366, 153 
Ga. 401; Sayer v. Brown, 46 S.E. 649, 
119 Ga. 539. R i 

{[b] Payment without accounting. 
—A tax collector is not discharged by 
a payment made to the treasurer 
without complying with the require- 
ments of the statute as to the passing 
of his accounts with the controller. 
Wood v. State, 8 Heisk. (Tenn.) 329. 

33. Ala.—State v. Lott, 69 Ala. 


_ 


Pa.—Com. v. Ferrell, 17 Pa.Co. 263. 

[a] State auditor has no power to 
extend time.—State v. Lanier, 31 La. 
Ann. 423. 

[b]. Statute construed.—A statute 
providing that the collector shall pay 
over the funds in his hands to the 
county treasurer on the first and fif- 
teenth days of each month, and not 
referring to settlements, does not 
mean,or require that a full, complete 
and final ‘settlement shall be made 
before each payment. Oates vy. Hay- 
nie, 8 S.W.(2d) 466, 177 Ark. 990. 

[ec] In Georgia, tax collectors must 
make sworn monthly statements in 
duplicate of all taxes, both state and 
county, collected, one copy to be filed 
with the comptroller general and one 
with the proper county authorities, as 
required by Civ. Code (1910) § 1218, 
in addition to the statement of spe- 
cial taxes to be made to the grand 
jury under § 1218, and the quarterly 
statements of special taxes to the 
comptroller general as required by § 
1219. Musselwhite vy. State, 119 S.E. 
527, 156 Ga. 567 [aff 115 S.E. 28, 29 
Ga.App. 229]. (i 

34. Ford v. Jefferson. County, 4 
Greene (Iowa) 273; Steele v. Com- 
monwealth for Use and Benefit of 
Laurel County, 26 S.W.(2d), 747, 233 
Ky. 719; Shipp v. Bradley, 275 S.W. 
1, 210 Ky. 51; Rice v. Bradley, 263 S. 
W. 336, 203 Ky. 775; Shaw v. State, 
43 Tex. 355. 

[a] County commissioners have 
implied power to compromise and set- 
tle a claim against the treasurer. for 
not accounting for money collected 
by him as taxes, and this includes 
state as well as county taxes. Shan- 
ahan v. State, 121 A. 636, 142 Mad. 


616. 
35. Shipp v. Bradley, 275 S.W. 1, 
210 Ky. 51; Fidelity, ete., Co. v. Lo- 


gan County, 84 S.W. 341, 119 Ky. 428, 


27 Ky.L. 66; Colman v. Shattuck, 62 
N.Y. 348. 
[a] Auditors must comply with 


statute in force at the time; an audit 
under & repealed statute is not bind- 
ing. South Union Township School 
Dist. v. Moyer, 38 Pa.Co: 692. 

[b] Notice.—“‘Ordinarily the sher- 
iff [as ex officio tax collector] is not 
entitled to any notice when a settle- 
ment takes its usual course, but where 
the matter has gone on for some years 
he should be given notice before an 
order of approval is entered, so that 
he may have an opportunity to file 
exceptions if he so desires.” Steele 


delity, ete., Co. v. Logan County, 84 
S.W, 341, 119 Ky. 428, 27 Ky.L. 66. 
{d] Settlement held made accord- 
ing to law.—Commonwealth v. Clark, 
287 S.W. 983, 216 Ky. 516. 
36. Carnall v. Crawford County, 
11 Ark. 604; State v. Woodside, 31 N. 
; State v. McIntosh, 31 N.C. 


37. Davis v. Walker, 279 S.W. 654, 
212 Ky. 379; Adams v. Conner, 19 So. 
198, 73 Miss. 425; Ysleta v. Lowen- 
stein, (Tex.Civ.App.) 25 S.W.. 444... 

[a] Collected penalties.—Alexan- 
der v. Owen County, 124 S.W. 386, 136 
Ky. 420; Davis v. Com., 107 S.W. 306, 
32-Ky.L. 811. 

[b] Fee for preparing delinquent 
list.—Cameron County v. Fox, (Tex. 
Civ.App.) 42 S.W.(2d) 658. 

38. Adams v. Conner, 19 So. 198, 
73 Miss. 425. 

39. Ala.—Timberlake y. Brewer, 59 
Ala. 108. 

La.—State v. Powell, 4 So. 46, 40 
La.Ann. 234, 8 Am.S.R.- 522; Vermil- 
lion Parish Police Jury v. Brookshier, 
31 La.Ann. 736. Contra State v. 
Floyd, 28 La.Ann. 553. 

N.Y.—Fake v. Whipple, 39 Barb. 
339 [aff 39 N.Y. 394, 7 Franscr.A. 115]. 

N.C.—Graves v. Cope, 131 S.E. 309, 
LOT N.G@sht a2: 

Pa.—Harrisburg v. Guiles, 44 A. 48, 
192 Pa. 191; Krell v. Sitler, 44 Pa.Co. 
419; Com. v. Ferrell, 17 Pa.Co. 263. 

40. U.S.—State of Missouri v. Fed- 
ene Lead Co., 265 F. 305 (in Missou- 
r - 


i). : 

Ala.—State v. Brewer, 64 Ala. 287. 
Latent v. Guilbeau, 37 La.Ann, 
N.C.—Graves v. Cope, 131 S.E. 309, 
UOKAN. Creal v2. 

Pa.—Com. y. Carson, 28 Pa.Super. 
477; Rowe v. Clearfield County 
Comrs., 42 Pa.Co. 1; Com. v. Ferrel, 
17 Pa.Co. 263; Inre Bryn Mawr Trust 
Co., 20 Montg.Co. 54. 
Sore eae v. Griffin, 4 Sneed 

Utah.—Hamer v. Weber County, 37 
PPtat,) LEO tanade 

[a]. Rights of taxpayer.—A stat- 
ute authorizing county officers to 
strike off from the delinquent tax 
list such taxes aS cannot be collected 
is intended to affect only the auditing 
and settlement of official accounts; 
the delinquent taxpayer cannot claim 
any advantage from it. State v. Gen- 
tral Pac. R. Co., 10 Nev. 47. 

41. State v. McBride, 76 Ala: 51; 
Treasurer of Mobile v. Huggins, 8 Ala. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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the manner,*? and before the board or court,** pro- 
vided by law, his right to credit or exoneration for 
uncollectible taxes or other items.*4 
system neither the collector nor the county can off- 
set a claim or demand which is not directly con- 
nected with his acts or duties in the character of 
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tax collector.*5 


[§ 1314] (2) Conclusiveness and Effect.+¢ 
settlement of a tax collector’s accounts, properly 
had, is prima facie evidence against all parties con- 
cerned as to the amount due or chargeable;*" it is 
not impeachable collaterally ;#8 and where it is regu- 
larly made with, or approved by, a court or a board 
acting judicially, it is conclusive on all parties,*® 
except for fraud,®° or unless advantage is taken 
of statutes permitting an appeal in a certain time 
and manner,*! or the correction of errors within a 


‘specified time;>? but a settlement 


io Satie vy. Pulaski County, 3 
42. State v. McBride, 76 Ala. 51; 
Timberlake v. Brewer, 59 Ala. 108; 
iy eee vy. Stevens, 3 Rob. (La.) 


he 

[a] Oath.—(1) Under statutes so 
providing, the collector’s application 
in this behalf must be supported by 
his affidavit that he has exhausted all 
legal means of enforcing payment. 
State v. Viator, 37 La.Ann. 734; Grun- 
dysen v. Polk County, 58 N.W. 864, 
57 Minn. 212. (2) However, under a 
statute requiring the report of taxes 
uncollectable to be sworn to, the oath 
is not necessarily that of the county 
treasurer, but may be made by any 
person sufficiently cognizant of the 
facts. Shanahan vy. State, 121 A. 636, 
142 Md. 616. 

{b] In Virginia, until and unless 
the original tax tickets for delinquent 
taxes are filed with the clerk as re- 
quired by Code (1887), § 608 (Code 
(1904), p. 301), a county treasurer is 
not entitled to receive eredit on ac- 
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fect in that it has not been approved by a certain 
court as required by law is not conelusive;®* pro- 
ceedings by, or under the order of, a court are not 
binding where they are ex parte and constitute a 
mere investigation;>+ where an officer does not act 
judicially in examining and passing on a collector’s 


accounts, his ascertainment or determination is not 


A 


which is imper- 


binding and conelusive ;** 
county commissioners wherein they allow credits or 
commissions which they are not authorized by law 
to allow does not estop the county.®* 

[§ 1315] b. Responsibility for Money Collected. 
In regard to money collected by him and in his 
hands, a tax collector is, in a number of jurisdictions, 
regarded, not as a bailee,°? but as an insurer,®® and 
therefore responsible for the taxes collected, although 
he is robbed of the money or it is stolen from him,*® 
or although it is lost by the failure of a bank in 


and a settlement with 


/ 
101 Ark, 358; Jones v. State, 14 Ark.!of the appeals or made a party, al- 


170; Steele v. Commonwealth for Use 
and Benefit of Laurel County, 26 S.W. 
(2d) 747, 233 Ky. 719; American Sure- 
ty Co. of New York y. Bales, 15 S.W. 
(2d) 481, 228 Ky. 541; Fidelity, etc, 
Co. v. Logan County, 84 S.W. 341, 119 
Ky. 428, 27 Ky.L. 66; Pulaski County 
v. Watson, 50 S.W. 861, 106 Ky. 500, 
21 Ky.L. 61; Campbell. County Ct. v. 
Coons, 6 B.Mon. (Ky.) 521; State v. 
Hawkins, 70 S.W. 119, 169 Mo. 615; 
McLean vy. State, 8 Heisk. (Tenn.) 22. 
See Lenoir County v. Taylor, 130 S: 
BE. 25, 190 N.C. 336 (although it is not 
conclusive in an action to recover the 
amount shown by it to be due, a set- 
tlement approved by the board of 
county commissioners is conclusive 
for the purpose of enabling the board 
to perform certain duties imposed on 
it by statute). Compare State ex rel. 
Buchanan County v. Fulks, 247 S.W. 
129, 296 Mo. 614 (dictum to the con- 
trary). 

50. State vy. Perkins, 142 S.W. 515, 
101 Ark. 358; Steele v. Common- 


though given notice of time and place 
of taking depositions, judgments sur- 
charging him with the amounts 
credited were unauthorized. Borough 
of Dunmore v. Dempsey, 124 A. 347, 
280 Pa. 190. 

[ec] Issue to determine disputed 
questions of fact.—On an appeal of a 
taxpayer from the audit of an account 
of a tax collector, an issue to de- 
termine disputed questions of fact 
will not be allowed if all the questions 
raised by the petition and answer are 
determinable by an inspection of the 
auditor’s report appealed from. In re 
Devlin’s Case, 39 Pa.Super. 311, 316. 

52. Bledsoe v. State, 267 S.W. 571, 
167 Ark. 160; Wilson v. State, 10 S:W. 
491, 51 Ark. 212; Steele v. Common- 
wealth for Use and Benefit of Laurel 
County, 26 S.W.(2d) 747, 233 Ky. 719; 
American Surety Co. of New York v. 
Bales, 15 S.W.(2d) 481, 228 Ky. 541; 
es v. Com.,; 107 S.W. 306, 32 Ky.L. 

[a] Suit to surcharge settlement. 


count of any delinquent taxes. Not-| wealth, 26 S.W.(2d) 747, 233 Ky. 719;|—*If the sheriff makes a valid settle- 
toway County vy. Powell, 56 S.E. 812;} American Surety Co. of New York y.| ment of the collection and disburse- 
106 Va. 751. ‘ Bales, 15 S.W.(2d) 481, 228 Ky. 541;| ment of his taxes with the proper 

43. Eatherly v. State, 15 N.W. 714,| Price v. Johnson County, 15 Mo. 433;| authority and filed it in the proper 
14 Neb. 287; Stokes County y. Wall,| Lenoir County v. Taylor, 130 S.E. 25, | office and it is subsequently confirmed 


28°S.B. 2358, AL7- N.C. 3773.-.Jionestv. 
Sharon Borough, 85 A. 989, 238 Pa. 
35; Petitt v. State, 8 Heisk. (Tenn.) 
320. 

[a]. Duty of the proper board or 
court is to examine the account, ad- 
judicate on the claims for exonera- 
tion, and allow credit only for such 
taxes as are determined to have been 
properly returned delinquent. Law- 
son v. Pulaski County, 3 Ark. 1; State 
v. Vaile, 26 S.W. 672, 122 Mo. 33; State 
v. Hurt, 20 S.W. 879, 113 Mo. 90. 

44. liability for uncollected taxes 


190 N.C. 336; Greene County v. Tay- 
lor, 77 N.C. 404. 

[a] Fraud not shown.—Although a 
county collector in making his set- 
tlement with the clerk charged an il- 
legal rate of interest for his com- 
pensation, where the charge was made 
with the full knowledge and ac- 
quiescence of the clerk and the court 
which confirmed the settlement and 
was the rate uniformly charged by 
former collectors, his act did not 
amount to such a fraudulent procure- 
ment or concealment as would justify 
a review.of the settlement in equity. 


without exceptions filed, the remedy 
of those aggrieved by an error there- 
in is a suit to surcharge the settle- 
ment.” Cushenberry v. Neely, 287 S. 
Wii29'G5 2 V6 Ky) e512; 629% 

53.» Steele v. Commonwealth for 
Use and Benefit of Laurel County, 26 
S.W.(2d) 747, 233 Ky. 719; Perry 
County v. Holliday, 21 S.W.(2d) 989, 
231 KyiG8ts 3 

54. ‘Bledsoe v. State, 267 S.W. 571, 
167 Ark. 160. 

55. Crawford v. Carson, 35 Ark. 
565; New Barbadoes Tp. v. Demarest, 
LN... 54 


enerally see infra § 1325. i 
bar Lawaon. Vv. Pulaski County, 3| State v. Perkins, 142 S.W. 515, 101] 56. McDuffie v. Wilcox County, 140 
Ark. 1. Ark. 358. S.E. 379, 165 Ga. 164;. Read ve Glynn 

46. Effect of payment: [b]. Effect of opening for fraud.—| County, 90 S.E. 60, 145 Ga. 881. 


Generally see infra § 1317. 

Without retaining fees or commis- 
sions see supra § 1303. ; 

Pickens 


A tax collection settlement made by 
the sheriff is a single transaction, and 
when it becomes final, it is final as 


Allowance of compensation general- 
ly see supra § 1303. 

57. State v. Harper, 6 OhioSt. 607, 
67 Am.D, 363; Boggs v. State, 46 Tex. 


47. Ala.—kKilpatrick  v. Ss an rerblii et ey crue a seh +o 

. 422; State v. Brewer,| for fraud or mistake, it stands as : 
Giinaesnt the settlement had not been closed, 58. Bladen County v. Clarke, T3r Ne 
Md.—Billingsley v. State, 14 Md.]and is open for the correction of all C. 255; State v. Harper, 6 OhioSt. 607, 


869; State v. McKee, 11 Gill&J. 378, 
Mo.—State v. Smith, 65 Mo. 464; 
State v. Smith, 26 Mo. 226, 72 Am.D. 
204. 
N.C.—Lenoir County v. Taylor, 130 


errors and frauds, although such lat- 
ter errors or frauds might have been 
barred if standing alone. Alexander 
v. Owen County, 124 S.W. 386, 136 Ky. 
420. 


67 Am.D. 363. 

[a] Collector acts at his own risk 
in transmitting to the state treasurer 
anything he sees fit as a representa- 
tive of money. State v. Tyler County 


: 51. Jones v. Sharon Borough, 85 A.| State Bank, (Tex.Commn.App.) 282 S. 
Be igh woetien ay 85 Pa. 471. 989, 238 Pa. 35; In re Scanlan, 25 Pa.| W. 211, 45 A.L.R. 1483 [den reh 277 S. 
Tex.—Shaw v. State, 43 Tex. 355. Cort414) Comisv. Black, 15 Pa.Co. 664. | W. 625, 42 A.L.R. 1347]. : 
48. State v. McBride, 76 Ala. 51; [a] Where exceptions were filed 59. Ind.—Morbeck v. State, 28 Ind. 
Davis v. Com., 107 S.W. 306, 32 Ky.L.|to the settlement before its confirma-| 86. 


811; Montgomery County Ct. v. 
Chenault, 47 S.W. 457, 20 Ky.L..704; 
Grant County Justices v. Bartlett, 5 
B.Mon. (Ky.) 195; State v. Reid, 12 
So. 189, 45 La.Ann. 162; State v. 
Powell, 4 So. 46, 40 La.Ann. 234, 8 Am. 
S.R. 522; Usner v. Gass, 28 Pa.Dist. 


06. 
: 49. State v. Perkins, 142 S.W. 515, 


tion, the remedy of the exceptor is 
an appeal from the order overruling 
the exceptions. “Commonwealth v. 
Clark, 287 S.W. 988, 216 Ky. 516. 

[b] Lack of notice.—Where on ap- 
peal by taxpayers from audits of the 
comptroller crediting certain exonera- 
tions and abatements to the borough 
collector, the collector was not notified 


Mass.—Hancock | v. 12 
Cush, 112, 59 Am.D. 171 
N.J.—New Providence Tp. v. Mc- 
Eachron, 33 N.J.L. 339. 
N.Y.—Muzzy v. Shattuck, 1 Den. 


233 [aff 7 Hill 584 note]. 
6 OhioSt. 


Ohio.—State v. Harper, 
Tex.—Bogegs v. State, 46 Tex. 10. 


Hazzard, 


607, 67 Am.D. 363. 
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which he has deposited it,®° unless the bank was 
designated, under statutory authority, as a deposi- 
In other jurisdictions, how- 
ever, a tax collector is regarded as a.bailee®? and 
held liable only for negligence or dishonesty.°? 
Sometimes, he is held to be a trustee,°* at least in 
the sense that he may seek to recover or repossess 
the funds®® and in the sense that the doctrine as 
to following trust funds** applies where he pays 
out funds received as taxes in payment of his in- 
dividual debt or otherwise misapplies them.*? 
any rate, he is liable for the loss of money arising 
from robbery or the failure of a bank in which he 
deposited it where he should have paid over the 


tory of public funds.®+ 


money before the loss occurred.®® 


[§ 1316] c. Duty and Time To Pay Over Funds.*° 
It is the duty of a tax collector to pay over the 
money actually received by him in the form of taxes, 
notwithstanding the tax may be illegal or there may 


60. Griffin v. Mississippi Levee 
Com’ rs,5915 28'S. 10%, 7 tis Miss, 4 7675 
Oneida v. Thompson, 37 N.Y.S. 889, 92 
Hun 16. 

61. Miller v. Batson, 134 So. 567, 
160 Miss, 642 [dist State v. Lee, 16 So. 
243, 72 Miss. 281]. 

[a] Rule applies to de facto -de- 
positary.—Miller v. Batson, 134 So. 
567, 160 Miss. 642 (bank which was 
properly selected as a depositary, and 
was treated by public authorities as 
a legal depositary, but which was not 
such on account of its not having put 
up the required security and not hav- 
ing received an official commission as 


depositary). 

62. Denny v. Thompson, 33 S.W. 
(2d) 670, 236 Ky. 714; Shanahan v. 
State, 121 A. 636, 142 Md. 616. See 
State v. Houston, 78 Ala. 576, 56 Am, 
R. 59 (while the position of tax col- 
lector is analogous to that of a bailee, 
and he is not absolutely and uncon- 
ditionally liable, the responsibility 
resting on him exceeds that of a mere 
bailee for hire, it being incumbent on 
him to observe the highest care, 
 seastesape and diligence to prevent 
oss). 

63. Ross v. Hatch, 5 Iowa 149; 
State v. Lanier, 31 La.Ann. 423; 
Shanahan v. State, 121 A. 636, 142 
Md. 616. 

64. Denny v. Thompson, 33 S.W. 
(2d) 670, 236 Ky. 714; Hill v. Flem- 
ming, 107 S.W. 764, 128 Ky. 201, 32 
Ky.L. 1065, 16 Ann.Cas. 840. 

65. Denny v. Thompson, 33 S.W. 
(2d) 670, 236 Ky. 714. 

66. See Trusts [39 Cyc. 528]. 

67. Hill v. Flemming, 107 S.W. 
764, 128 Ky. 201, 32 Ky.L. 1065, 16 
Ann.Cas. 840, 

68. State v. Houston, 78 Ala. 576, 
56 Am.R. 59; State v. McNamer, 205 
P. 951, 62. Mont, 490. 

69. Retention of fees or commis- 
sions see supra § 1303. 

70. U.S.—Bell v. Mobile, ete., R. 
Co., 4 Wall. 598, 18 L.Ed. 338. 

Ala.—Boring v. Williams, 17 Ala. 
a Thompson y. Stickney, 6 Ala. 

Cal.—San Francisco v. Ford, 52 Cal. 
yes Placer County v. Astin, 8 Cal. 

Ga,.—Walden v. Lee County, 60 Ga. 
ante Wilkinson vy. Benneti, 56 Ga. 

Ill.—Reed v. Chatsworth, 109 Ill. 
App. 332; Kuntz v. Cedarville, 109 Ill. 


App. 330; People v. Gillespie, 47 Ill. 
App. 522; People v. Cooper, 10 III. 
App. 384. 

Ind.—State  v. Cunningham, 8 
Blackf. 339. 


Ky.—Shawhan v. Harrison County, 
76 S.W. 407, 116 Ky. 490, 25 Ky.L. 734; 
Palmer v. Craddock, Ky.Dec. 182. 

La.—Iberville Police Jury vy. Sher- 
burne, 17 La, 342; McGuire vy. Bry, 3 
Rob. 196. 


TAXATION 


a defaleation.7 


At 


[§§ 1315-1317 


be defects in the leyy, assessment, or tax warrant.7° 
Also, he must pay over the money punctually at the 
time or times required by law,"! or, where no time 
is specified by statute, immediately on collecting 
the money and ascertaining the amount collected ;7? 
but although a failure to comply with a statute as 
to time of payment is a violation of duty,’? it is not 


A collector is not required to pay 


an order until it is presented to him and payment 
thereof is demanded.7° . 

[§ 1317] d. Mode and Effect of Payment and to 
Whom Made. On paying over the whole amount of 
his collections, a tax collector is discharged from all 
further liability or responsibility in regard to the 


funds in his hands,7® other than his duty to ae- 


count.** 


Me.—tTrescott v. Moan, 50 Me. 347; 
Johnson v. Goodridge, 15 Me. 29. 
Md.—Frownfelter v. State, 5 A. 410, 
66.Md. 80; O’Neal v. Washington 
County School Com’rs, 27 Md. 227; 
Waters v. State, 1 Gill 302. 
me ee v. Fish, 2 Gray 


jliss.State v. Harney, 57 Miss. 
3. 


Mo.—Mississippi County v. Jack- 
son, 51 Mo. 23; Lewis County v. Tate, 


10 Mo. 650. 
N.Y.—Olean v. King, 22 N.E. 559, 
ren rae 355; People v. Brown, 55 N. 
- 180. 


N.C.—Clifton v. Wynne, 80 N.C. 
145; Brunswick County v. Woodside, 


30 N.C. 104. 
Pa.—Com. v. Philadelphia, 27 Pa. 
497; Com. v. Black, 15 Pa.Co. 664. 
Tenn.—Galbraith v. State, 10 Lea 
568; Chandler v. State, 1 Lea 296; 
McLean y. State, 8 Heisk. 22; Gover- 
nor v. Montgomery, 2 Swan 613. 
Tex.—Mast v. Nacogdoches County, 
9 S.W. 267, 71 Tex. 380; Webb Coun- 
ty v. Gonzales, 6 S.W. 781, 69 Tex. 
455; Swan v. State, 48 Tex. 120; Mor- 
ris v. State, 47 Tex. 583. 
Vt.—Pawlet v. Kelley, 38 A. 92, 


69 Vt. 398; Tunbridge v. Smith, 48 
Vt. 648. 

Va.—Cook v.. Hays, 9 Gratt. (50 
Va.) 142. 

W.Va.—Wheeling vy. Black, 25 W 
Va. 266. 


Wis.—Battles v. Doll, 89 N.W. 187, 
113, Wis. 357. 

[a] Taxes paid under protest.— 
(1) In the absence of a statute pro- 
viding otherwise, a tax collector 
should pay into the treasury money 
paid for taxes under protest, although 
the taxpayer notified him not to make 
such payment, and that he intended 
to sue him to recover the money back. 
Phelan v. San Francisco, 52 P. 38, 120 
Cal. 1. (2) However, some statutes 
require the collecting officer to retain 
taxes paid under protest as a special 
deposit until the matters in dispute 
are settled. See statutory provisions. 

{b] Restraint by injunction.— 
Where a collector obtains an unau- 
thorized extension of time to pay 
over the money collected, he is al- 
ready in default, and it is no defense 
that at the end of the extended period, 
when he was ready to pay, there were 
two rival governments in existence 
and he was enjoined from paying over 
the money to one of the claimants of 
the office of auditor, and afterward, 
and before the injunction was dis- 
solved, the money was stolen from 
him. State v. Lanier, 31 La.Ann. 423. 

[c] Auditors’ reports.—Where a 
tax collector’s liability is fixed at a 
sum stated for a particular year by 
the auditors, the fact that in subse- 
quent years the auditors’ reports 
make no further mention of such bal- 


To have this effect, however, the payment 
must be made to the officer duly authorized to re- 
ceive it,7® and in case of several taxes concurrently: 
collected but payable to different officers, the cor- 


ance does not relieve the collector 
from its payment. Com. v. Maxwell, 
34 Pa.Super. 631. 

[d] Insanity of collector does not 
relieve him from liability to pay over 
money collected. Usner v. Gass, 28 
Pa.Dist. 306. 

71. Lawson v. Pulaski County, 3 
Ark. 1; Lake County v. Neilon, 74 P. 
212, 44 Or. 14. 6 

[a] Statute construed.—(1) A 
statute making it the duty of the 
sheriff to pay over taxes collected by 
him on the ist day of May and every 
sixty days thereafter should be given 
effect according to its plain and ex- 
plicit terms, and the words “sixty 
days,’ as used therein, should not be 
construed to mean two calendar 
months. Jefferson County v. Gray, 
249 S.W. 771, 198 Ky. 600. (2) In 
view of another statute enacted at the 
same session of the legislature, such 
statute does not abridge the right of 
the county, acting through its fiscal 
court by proper orders, to require 
the sheriff to make payments of coun- 
ty funds in his hands at such other 
times as _ in its. discretion seems 
proper. Jefferson County v. Gray, 
supra. 

72. State v. McNamer, 205 P. 951, 
62 Mont. 490. 

73. Town of Enfield v. Hamilton, 
152 A. 285, 112 Conn. 314. 


74 Town of Enfield v. Hamiiton, 
supra. 
75. Dallas County v. Bolton, (Tex. 


Civ.App.) 158 S.W. 1152. 

76. Woodall v. Oden, 62 Ala. 125; 
People v. Smith, 12 Ill. 281. 

[a] Collections made without au- 
thority.—If a collector, before de- 
mand or notice, pays over to the 
treasurer taxes received by him. un- 
der color of office but without author- 
ity of law, such payment will dis- 
charge him from all liability to the 
person by whom they were paid. 
Crutchfield v. Wood, 16 Ala. 702. 

77. See supra § 1313. 

78. Ala.—Van Dyke v. State, 


24 
Ala. 81; 
116 


Walker v. Chapman, 22 Ala. 


Ind.—Gibson County v. Harrington, 
1 Blackf. 260. 
Mont.—State v. 


McNamer, 205 P. 
951, 62 Mont. 490. 


Cae Si pee v. Briggs, 65 N.C. 
Pa.—Berks County v. Reed, 2 
Woodw. 4. 


Tex.—State v. Epperson, (Commn. 
App.) 42 S.W.(2d) 228. 

{a] Present officer.—Under a stat- 
ute requiring the sheriff to pay over 
to the treasurer all taxes and penal- 
ties collected on tax executions issued 
by the treasurer, the sheriff must 
make such payment to the treasurer 
holding office at the time of payment, 
rather than to a former treasurer who 
issued the executions. Perrin y. Scar- 


For later cases, developments and changes in the law see Annotations, same title and section number, 


ee ee ee ee 


§§ 1317-1319] 


rect amount of each tax must be turned over to the 
i The payment must also be made 
in cash or its equivalent ;*° the collector cannot pay 
in state, county, or municipal scrip, warrants, cer- 
tificates of indebtedness, or the like,®+ unless these 
are by law a legal tender for this specific purpose®? 
and have been received by him in payment of taxes 3° 
nor is it permitted the collector to pay judgments 
or other claims against the county or town out of 
the taxes in his hands, and receive credit as for so 
much cash, unless he does it in obedience to an or- 
der of court or a valid order drawn on him by the 


proper officer.79 


proper municipal authorities.s+ 


Recovery back or reimbursement. 
may be entitled to recover back, or be reimbursed for, 
money erroneously paid over by him,°°* at least where 
there is an applicable statute providing for a re- 
fund,’® or the money was paid under an agreement 
that the payment should not estop him to recover 
it if entitled thereto under the law;87 but some- 
times it is held otherwise as to payments made pure- 
ly as the result of a mistake of law.8§ 

[§ 1318] e. Application of Payments. 


borough, 128 S.E. 45, 132 S.C. 355. 

Mandamus to compel payment to 
proper officer see Mandamus § 435. 

79. Hardyston Tp. v. Harden, 52 A. 
232, 68 N.J.La&w 76; Clifton v. Wynne, 
80 N.C. 145; Com. v. Miller, 20 Pa. 
Co. 183. 

[a] State taxes.—Where a certain 
sum, which is a portion of the rev- 
enues in the hands of the collector de- 
rived wholly from the levy of taxes 
for state purposes, is not the prop- 
erty of -the county, and is either the 
property of the state or is the prop- 
erty of the collector which he should 
receive as a part of his commission 
for collecting the state revenues, he 
need not pay it into the county 
treasury, in the absence of a statute 
requiring him to do so. Independence 
County v. Wright, 241 S.W. 903, 154 
Ark. 184. 

80. Watson v. El Paso County, 
(Tex.Civ.App.) 202 S.W. 126. 

[a] Check.—(1) While the coun- 
ty treasurer is not authorized to re- 
eeive a check from a tax collector in 
settlement of tax collections, never- 
theless where the caSh which the 
check represents comes into the cus- 
tody and control of the county, there 
is a payment which extinguishes a 
cause of action against the collector 
for the amount of the check. Watson 
v. El] Paso County, (Tex.Civ.App.) 202 
S.W. 126. (2) There is a payment 
which closes the transaction between 
the county treasurer and the tax col- 
lector where the former receives and 
receipts for a check of the latter on 
a bank where there are funds to 
meet it and turns it over to the 
eashier of the bank to be placed to 
his credit. Kempner v. Galveston 
County, 11 S.W. 188, 73 Tex. 216. 

81. Burgess v. Winston, 28 F. 559. 
Askew v. Columbia County, 32 
State v. Alsup, 4 S.W. 31, 
91 Mo. 172; Lipscomb v. Winston, 1 
Hen.&M. (11 Va.) 453. 

83. Newton County v. Phillips, 25 
S.W.(2d) 419, 181 Ark. 177. 

[a] Where collector received 
money, he must pay over money, 
rather than scrip, even though, if it 
had been tendered, he would have 
been required to receive, and would 
have been entitled to pay over, county 
serip. Newton County vy. Phillips, 25 
S.W.(2d) 419, 181 Ark. 177. Compare 
Askew v. Columbia County, 32 Ark. 
270 (holding otherwise as to county 
warrants). 

[b] Where collector received 
county warrants and state bank notes 
in payment of taxes, he should pay 
them over; he is not entitled to ap- 
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where the money 


in which ease it 


year.°? 


tor’s debt for another year.®! 
payment in one year cannot be applied as a credit 
on a fund to be accounted for in a subsequent 
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lector who is indebted to the treasury for taxes 
collected in more than one year, and who makes a 
partial payment, may appropriate it as he pleases.®® 
In the absence of any such appropriation, the law 
will apply the payment on the oldest debt,®° except 


is identified as coming from a par- 


ticular taxpayer for the taxes of a particular year, 


will not be applied on the collec- 
However, an excess 


[§ 1319] f. Liability for Interest and Penalties.°* 


A tax collector 


excusable or not 


A tax col- | est or penalty is 


propriate them to his own use and 


pay over their market value. McLean 
v. State, 8 Heisk. (Tenn.) 22. 
84. Todd v. Caines, 18 B.Mon. 


(Ky.) 620; Canterberry v. Kouns, 3 
Litt. (Ky.) 449; Vermillion Parish 
Police Jury v. Bookshier, 31 La.Ann. 
736; Fidelity, ete., Co. v. State, 56 A. 
361, 98 Md. 162; Yancey County v. 
Piercy, 72 N.C. 181. See Alexander 
v. Owen County, 124 S.W. 386, 136 Ky. 
420 (it was beyond the competency of 
the fiscal court to agree that, if the 
collector would promptly pay off 
claims to the county as they were 
presented, using his own money when 
necessary, instead of interest, the 
county would not require him. to ac- 
count for the penaities which he 
might collect). 

85. Law v. Nunn, 3 Ga. 90; Board 
of School Directors v. Delahoussaye, 
30 La.Ann. 1097. 

86. Ensley v. Board of Com’rs of 
Marion County, 127 N.E. 217, 73 Ind. 
App. 241. And see German Security 
Bank v. Coulter, 66 S.W. 425, 112 Ky. 
577 (dictum). 

87. Ensley v. Board of Com’rs of 
Marion County, 127 N.E. 217, 73 Ind. 
App. 241. 

88. Limestone County v. Robbins, 
(Tex.Commn.App.) 38 S.W.(2d) 580 
[answer conformed to (Civ.App.) 42 S. 
W.(2d) 159]. 

spare or commissions see supra § 
1303. 

89. Conn.—Town of Enfield v. 
Hamilton, 152 A. 285, 112 Conn. 314. 

Me.—Richmond y. Brown, 66 Me. 
373. 

Mo.—State v. Smith, 26 Mo. 226, 72 
Am.D. 204. 

N.J.—Bogert v. Mathe, 17 A. 305, 
51 N.J.Law 216. 

W.Va.—tTaylor v. La Follette, 39 S. 
E. 276, 49 W.Va. 478; State v. Wade, 
15 W.Va. 524. 

Ont.—McBride v. Gardham, 8 U.C. 
C.P-296: 

90. Helm v. Com., 79 Ky. 67; Draf- 
fen v. Boonville, 8 Mo. 395; Frost v. 
Mixsell, 38 N.J.Eq. 586; Pawlet v. 
Kelley, 38 A. 92, 69 Vt. 398. 

91. Taylor v. La Follette, 39 S.E. 
276, 49 W.Va. 478. 

92. Shelton v. Blount County, 81 
So. 562, 202 Ala. 620. 

93. Cross references: 

Accounting for penalties collected 
from taxpayers see supra § 1313. 
Liability of taxpayers for interest and 
penalties see infra §§ 2143, 2224. 
94. Ala.—State v. McBride, 76 Ala. 

51; State v. Lott, 69 Ala. 147. 

Ky.—Whaley v. Com., 61 S.W. 35, 

110 Ky. 154, 23 Ky.L. 1292; Samuels 


A collector of taxes who fails to pay over the money 
in his hands on the day appointed by law may be 
charged with interest thereafter on the amount for 
which he should account,®* or, under statutes so 
providing, he may be subjected to a penalty;®* but 
a statutory penalty of this kind cannot be enlarged 
by charging interest on it, at least before judg- 
ment;°° and where the conduct of the collector is 


within the statute,®? or the inter- 
waived, renounced or remitted by 


v. Com., 10 Bush 491. 
La.—State v. Hampton, 14 La.Ann. 


679. 
46 So. 


Miss.—Adams v. 
960, 98 Miss. 520, 

N.H.—Pittsburg v. Tabor, 61 N.H. 
100; Hudson vy. Tenney, 6 N.H. 456. 

N.J.—Ross v. Walton, 52 A. 1132, 
67 N.J.Law 688; Somerset County Bd. 
of Chosen Freeholders v. Veghte, 7 N. 
J.Law 145. 

Pa.—Glover v. Wilson, 6 Pa. 2990. 
gina ene v. Harrison, 16 S.C.L. 

Tenn.—Governor v. McEwen, 5 
Humphr, 241. 

Tex.—Cordray v. State, 55 Tex. 140; 
Dean v. State, 54 Tex. 318. 

Ont.—Charlottenburgh v. Barrett, 
16 Ont.W.N. 154. 

[a] Rate of interest.—The legis- 
lature may constitutionally impose on 
collectors of taxes wno fail to pay 
over money collected by them at the 
prescribed time a higher rate of in- 
terest than that generally established 
State v. Harrison, 16 S.C.L. 88. 

95. Walker v. Chapman, 22 Ala. 
116; James v. Governor, 1 Ala. 605; 
Carnall v. Crawford County, 11 Ark. 
604; Lawson v. Pulaski County, 3 
Ars. 1; Lovingood v. Gentry, 112 S.E. 
427, 183 N.C. 825; State v. Candler, 
24 S.E. 709, 118 N.C. 888; Newman v. 
Thompson, 6 Humphr. (Tenn.) 24. 

[a] Statute must be strictly con- 
strued.—Adams v. Saunders, 46 So. 
960, 93 Miss. 520. 

96. Fidelity, etc, Co. v. Logan 
County, 84 S.W. 341, 119 Ky. 428, 27 
Ky.L. 66; Davenport v. McKee, 4 S. 
BE. 545, 98 N.C. 500; Gaskins v. Com., 
1 Call (5 Va.) 194: 

97. See cases infra this note. 

[a] For example, (1) the collector 
should not be held liable for interest 
or a penalty where he was requested 
or directed by another officer or a 
board to retain the money for a time. 
Hardy v. Logan County Ct., 23 S.W. 
661, 15 Ky.L. 405; Rinder v. City of 
Madison, 158 N.W. 302, 163 Wis. 525. 
(2) Also, the penalty should not be 
claimed for a year in which there was 
no county treasurer and no demand 
upon the collector to pay over the 
balance in his hands to any particular 
person. Bates v. Knott County Ct., 
67S. Wi L006, (24> Ky. Lee 78 Aira 
county cannot require its treasurer to 
pay interest on duplicate and excess 
tax payments held for persons en- 
titled thereto, which he received from 
his predecessor and carried openly on 
his books without receiving interest 
thereon, but which his successor re- 
fused to accept from him. Bnsley v. 
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the proper authorities,®* he should not be held li- 
able therefor. 

[§ 1320] g. Lien on Collector’s Property.°® The 
state, county, or municipality has no lien on the 
property of a tax collector, to secure his due ac- 
counting for or payment over of, the public money 
coming to his hands, unless it is so ordained by 
statute.2 In jurisdictions wherein such a lien is 
given by statute, it exists for a balance found due 
from the collector on a readjustment of his ac- 
counts ;* it attaches to property of the class named 
in the statute,t owned by the collector during his 
tenure of office,> and situated in the county,® but 
not property acquired by him after his incumbency 
has ceased;? it continues without limitation until 
it is extinguished by accounting or payment;* and 
it takes precedence over subsequent mortgages or 
grants of the property,? but is subject to existing 
encumbrances.!® In order to establish or ‘enforce 
the lien it is not necessary for the county to obtain 
judgment for a shortage’! or first exhaust the rem- 
edy against the sureties on a supersedeas bond given 


Board of Com’rs of Marion County, 10. 


127 N.E. 217, 73 Ind.App. 241. (4) 
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Shaddix v. National Surety Co., 
128 So. 220, 221 Ala. 268. 
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[§§ 1819-1322 


on appeal.1? : 

[§ 1321] h. Proceedings against Defaulting Offi- 
cers—(1) Summary” Proceedings. Under the stat- 
utes of some jurisdictions,'? and the construction 
accorded thereto, it is lawful to proceed against a 
defaulting tax collector in a summary manner,** 
as by a motion for judgment,’® the issuance, by a 
named court, board or officer, of an execution, dis- 
tress warrant, or extent against the collector’s prop- 
erty,1® or an attachment or warrant for the col- 
lector’s arrest and commitment to prison.‘* In such 
summary proceedings the statement or certificate 
of the auditor or other public officer charged with 
the duty of settling the collector’s accounts may 
be presumptive evidence against him of the amount 
due, if made so by statute.1® 

[§ 1322] (2) Actions'®—(a) Right and Form of 
Action; Defenses. At common law and without 
special statutory authority, either the state or a 
municipal corporation may maintain an action at 
law against a delinquent tax collector to recover 
taxes collected and not paid over by him.?° The 
Lancaster County, 1 Watts 300, 26 


Am.D. 69; Com, v. Gregory, 2 Pars. 
Eq. Cas. 241; Stauffer v. Lancaster, 


A county tax collector promptly paid il. Shaddix vy. National Surety Co., 
the taxes due the county as shown by] supra. 
the tax books, but withheld taxes 12. Taylor v. Georgia State Sav- 


collected. A part of the amount with- 
held was damages collected by him, 
a part was money paid to him for 
taxes due to separate school districts 
and a part was an overpayment of the 
true amount of taxes due from a 
number of taxpayers. It was held 
that, although the collector, having 
collected the funds in his official 
capacity, was obliged to pay the 
same into the county treasury, he was 
not liable to the penalty imposed for 
non-payment of taxes collected; the 
object of the statute imposing the 
penalty being to force a prompt pay- 
ment into the treasury, after collec- 
tion, of all taxes due the county and 


-State. Adams v. Saunders, 46 So. 
960. 93 Miss. 520. 
98. State v. Leckie, 14 La.Ann. 


636; Adams v. Saunders,:46 So. 960, 
93 Miss. 520. 

[a] Lack of power.—In the ab- 
Bence of statutory authority an audi- 
tor has no power, in settling with a 
tax collector, to waive or contract 
away the rights of the state by waiv- 
ing payment of, or releasing the col- 
lector from liability for, interest due 
from him to the state. State v. Lott, 
69 Ala. 147. 

99. Lien of collector’s bond see 
infra § 1342. 

1. Bell v. Haw, 8 Mart.N.S. (La.) 
243. 
2. See statutory provisions. 

3. Taylor v. Georgia State Savings 
Ass’n, 218 S.W. 180, 141 Ark. 425. 

4 Harlan v. Lumsden, 1 Duy. 
(Ky.) 86; Butler County v. Henry, 
3 Penr.&W. (Pa.) 26. - 

5. Mason vy. Cook, 218 S.W. 740, 187 
Ky. 260. % 

6. Taylor v. Georgia State Savings 
Ass’n, 218 S.W. 180, 141 Ark. 425. 

7. Mason vy. Cook, 218 S.W. 740, 187 
Ky. 260 

8. Taylor v. Georgia State Savings 
Ass’n, 218 S.W. 180, 141 Ark. 425; 
American Surety Co. of New York v. 
Bales, 15 S.W.(2d) 481, 228 Ky. 543. 

[a] Rule applies in favor of as- 
signee of lien.—American Surety Co. 
of New York v. Bales, 15, S.W.(2d) 
481, 228 Ky. 541. 

[b] Lien is not extinguished by 
supersedeas bond executed by the 
collector on appeal. Taylor v. Georg- 
ia State Savings Ass’n, 218 S.W. 180, 
141 Ark. 425. 

9. Shaddix v. National Surety Co., 
128 So. 220, 221 Ala. 268; Warner v. 
Emory, 3 Yeates (Pa.) 50. 


ings Ass’n, 218 S.W. 180, 141 Ark. 425. 
13. See statutory provisions. : 
14. Walker v. Chapman, 22 Ala. 

116; Boring v. Williams, 17 Ala. 510; 

Nabors vy. Governor, 3. Stew.&P. 15; 

Owens v. Andrew County Ct., 49 Mo. 

372; Mt. Holly v. French, 52 A. 1038, 

TOL Nite be 
[a] Due notice and opportunity to 

defend are necessary.—Walker  v. 

Chapman, 22 Ala. 116; Ford v. Com., 

Litt.Sel.Cas. (Ky.) 3; - Whitnell v. 


Caldwell County Justices, 4 Litt. 
(Ky.) 147. 
15. Walker v. Parker, 4 B.Mon. 


(Ky.) 97; Grayham v. Washington 
County Ct., 9 Dana (Ky.) 182; Gaither 
vy. Slaughter, 1 Dana (Ky.) 369; Mead- 
ows v. Com.,.4 J.J.Marsh. (Ky.) 14; 
Whitnell v. Caldwell County Justices, 
4 Litt. (Ky.) 147; Palmer v. Craddock, 
Ky.Dee. (Ky.) 182; McGowan v. 
Tally, 9 Lea (Tenn.) 302; Waters v. 
Edmondson, 8 Heisk. (Tenn.) 384; 
Shepherd v. Hamilton County, 8 
Heisk. (Tenn.) 380; Petitt v. State, 
8 Heisk. (Tenn.) 320; Mclean vy. 
State, 8 Heisk. (Tenn.) 22; Carlton yv. 
State, 8 Heisk. (Tenn.) 16; Dulaney 
v. Duniap, 3 Coldw. (Tenn.) 306; 
Dawson v. Clark, 3 Sneed (Tenn.) 438; 
Hardaway v. Shelby County Ct. Chair- 
man, 5 Humphr. (Tenn.) 557; Miller 
v. Moore, 3 Humphr. (Tenn.) 189; 
Banks v. Bingham, 3 Yerg. (Tenn.) 
312; Cook v. Hays, 9 Gratt. (50 Va.) 
142; Brunswick Overseers of Poor v. 
Tucker, 2 Leigh (29 Va.) 580. § 
[a] Judgment must show on its 
face everything necessary to sustain 
the jurisdiction of the court. Crock- 
ett v. Parkison, 3 Coldw. (Tenn.) 219. 
16. U.S.—Murrav Vv. Hoboken 
ead etc., Co., 18 How. 272, 15 L.Ed. 
Ga.—Payne v. Royal Indemnity Co., 
147 S.E. 95, 168 Ga. 77; Bridges v. 
Dooly County, 9 S.E. 1085, 83 Ga. 275; 
Pulaski County v. Thompson, 9 S.E. 
1065, 88 Ga. 270; Wilson v. Wright, 9- 
S.E. 834, 838 Ga. 38. 
iy aR See sae v. Stevens, 3 Rob. 
Me.—Snow v. Winchell, 74 Me. 408. 
toe eee v. Robbins, 59 Mo. 
N.H.—Ayer v. Goss, 51 A. 258, 71 
N.H. 66; Nason v. Fowler, 47 A. 263, 
N.H. 291. 
Palisa re Masterman, 118 N.Y.S. 
Pa.—Schuylkill, éte., Imp.. ete., Gn, 
v. McCreary, 58 Pa. 304; Stauffer v. 


9 Lane.Bar 145. 

Vt.—Hackett v. Amsden, 57 Vt. 432; 
Clark v. Lathrop, 33 Vt. 140. 

Ont.—Charlesworth y. Ward, 31 U. 
C.Q.B. 94. 
. [a] Clerk of board may issue exe- 
cution under an order duly passed by 
the board. Read v. Glynn County, 90 
S.HE. 60, 145 Ga. 881. 

[b] Return.—The officer executing 
an extent is not required to make a 
reo Hackett v. Amsden, 57 Vt. 


*{e] Presumptions and burden of 
proof.—(1) It will be presumed that 
the amount named in a fi. fa. issued 
against a tax collector is due by the 
officer. McDuffie v. Wilcox County, 
140 S.H. 379, 165 Ga, 164. (2) The 
burden is on the collector to show 
that the fi. fa. is invalid or inopera- 
tive. McDuffie v, Wilcox County, su- 


pra. 

[d] Objections to execution held 
without merit.—Read v. Glynn Coun- 
ty, 90 S.E. 60, 145 Ga. 881. 

[e] Statute must be strictly fol- 
lowed in every essential particular. 
Haley v. Petty, 42 Ark. 392; Weimer 
v. Bunbury, 30 Mich. 201. 

[f] Person acting as _ collector 
without authority.—Where a person 
exercising the duties of tax collector 
has, in proper legal proceedings, been 
adjudged a usurper, and to be exercis- 
ing the office without authority, and 
ordered to pay over the money in his 
hands to the clerk of the court, an ex- 
ecution cannot be issued against him 
as collector for the amount of the 
taxes collected by him. Hartley v. 
State, 3 Ga. 233. 

17. Daggett v. Everett, 19 Me. 
373; Com. v. Ruff, 3 Rawle (Pa.) 95. 

18. Timberlake v. Brewer, 59 Ala. 
108; Duquesne School Dist. vy. Pitts, 
39 A. 64, 184 Pa. 156. 

Settlement as prima facie evidence 
See supra § 1314. 

19. Mandamus to compel payment 
see Mandamus § 435. : 

20. Ala.—Walling v. Morgan Coun- 
ty, 28 So. 488, 126 Ala. 326. 

Ind.—Helvey v. Huntington Coun- 
ty, 6 Blackf. 317. 

Mass.—Adams v. 15 
Gray 423. 
eon Te aT v. Perry, 18 Mich. 


Farnsworth, 


N.H.—Gilford v. Munsey, 44 A. 536, 
68 N.H. 609; Wentworth v. Gove, 45 
N.H. 160. ; 

N.Y.—Village of Warren v. Philips 
30 Barb. 646. : 

Pa.—Com. v. Perrego, 67 A. 621, 218 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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suit is properly brought in the form of an action 
of assumpsit, as for money had and received.2! In 
such-a suit defendant can plead nothing but pay- 
ment or its equivalent,?* or that the money in ques- 
tion never came into his hands;?? he may not plead 
a set-off, counterclaim or reconventional demand,?+ 
unless authorized to do so by an applicable statute.?° 

Bill in equity may be maintained against a delin- 
quent tax collector under some cireumstances.2% 
Ordinarily, a bill in equity will not lie to enjoin 
a delinquent collector of taxes from misappropriat- 
ing or disposing of the public money in his hands ;?7 
but where the collector is insolvent and his bond 
has been lost, a suit in equity may be maintained 
to cancel, and restrain his collection of, county war- 
rants which he has received in payment of taxes and 


converted to his own use.?§ 


[§ 1523] (b). Jurisdiction and Proceedings. 
cept where the suit is for a balance found due by 


a settlement,?® a prior demand is 


Pa. 314. 

Va.—Nottoway County v. 
56 S.B. 812, 106 Va. 751. 

But see State v. Stewart, 4 Harr. 
&M. (Md.) 422 (an action cannot be 
maintained in the name of the state 
to recover from a collector money as- 
sessed by the levy court to be collect- 
ed and paid to a particular person by 
the collector, who neglects to give 


bond). i 

21. Coons v. People, 76 Ill. 383; 
Gibson County v. Harrington, 1 
Blackf. (Ind.) 260; Richmond v. 
Brown, 66 Me. 373; Com. v. Perrego, 
67 A. 621, 218 Pa. 314. 

22. Ala.—Shelton y. Blount Coun- 
ty, 81 So. 562, 202 Ala. 620; Walling v. 
Morgan County, 28 So. 433, 126 Ala. 
326. 

Idaho.—Sponberg v. Oneida County, 
59 P. 532, 6 Idaho 722. 

Ky.—Com. v. Rodes, 5 T.B.Mon. 318. 

Md.—O’Neal v. Washington County 
School Com’rs, 27 Md. 227. 

N.J.—Street Lighting Dist, No. 1 v. 
Drummond, 43 A. 1061, 63 N.J.Law 
493. 

{a] Particular matters which may 
not be pleaded or interposed as a 
defense include: (1) The unconsti- 
tutionality of the statute under which 
the taxes were levied. Street Light- 
ing Dist. No. 1 v. Drummond, 43 A. 
1061, 63 N.J.Law 493. (2) The exist- 
ence of a remedy on the collector’s 
bond. O’Neal v. Washington County 
School Com’rs, 27 Md. 227. (3) A 
mistake of law. Sponberg v. Oneida 
County, 59 P. 532, 6 Idaho 722. (4) 
An excess payment made through 
mistake in a prior year. Shelton v. 
Blount County, 81 So. 562, 202 Ala. 
620. 

23. Clary v. Grayson, 7 La. 371; 
State v. Stong, (Tenn.Ch.App.) 47 S. 
W. 1103. 

24. Conn.—Waterbury v. 
51 Conn. 171. 

Fla._—_F rier v. State, 11 Fla. 300.- 

Ky.—Com. v. Rodes, 5 T.B.Mon. 318. 

La.—State v. Bradley, 37 La.Ann. 
623; State v. Floyd, 28 La.Ann. 553. 

N.C.—Morganton Graded School vy. 
McDowell, 72 S.E. 1083, 157 N.C. 316 
(decided before enactment of statute 
authorizing counterclaim). 

25. Board of Com’rs of Moore 
County v. Blue, 130 S.E. 743, 190° N-C. 


638. ' 

[a] Statute is not retroactive and 
does not apply to pending actions. 
Board of Com’rs of Moore County v. 
Blue, 130 S.E. 7438, 190 N.C. 638. 

26. Turner v. Teague, 73 Ala. 554; 
Big Gum Drainage Dist. v. Crews, 
250 S.W. 865, 158 Ark. 566; Nottoway 
County v. Powell; 56 S.H. 812, 106 Va. 
yess : ; 

[a] For example, a suit in equity 
may be maintained to: (1) Recover 
the amount of taxes which the col- 
lector collected and, by mistake, 
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lector.?° 


actions.?? 


of taxes,®® and 
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precedent to a suit against a delinquent tax col- 
The suit should be brought or institutes 
by the proper officer*' in a court of competent ju- 
risdiction*? within the time limited by law for such 
It should be founded on a bill, declara- 
tion, petition or complaint containing all the essen- 
tials of a good cause of action,?+ and supported by 
competent and satisfactory evidence.*>® 
ery may include interest and penalties if the stat- 
ute so provides®® and the pleadings are so framed 
as to bring the case within the statute.*? 

[§ 1324] 6. Return or Report.*§ 
dictions the statutes require a tax collector to return 
a list of persons from whom he has received payment 


The recoy- 


In some juris- 


in a number of jurisdictions the 


statutes require the collector ,to return or report 


uncollected and delinquent taxes and variously re- 


Ex- 


not a condition 


failed to account for. Big Gum 
Drainage Dist. v. Crews, 250 S.W. 865, 
158 Ark. 566. (2) Enforce a statu- 
tory lien on the property of the col- 
lector. Turner v. Teague, 73 Ala. 554. 
(3) Recover all moneys received by 
the county treasurer on tax tickets 
contained in the delinquent lists, and 
to have a reference to a commission- 
er in chancery with regard to such 
tickets and collections, where the 
statutes providing for the collection 
of delinquent taxes apply only to 
cases in which the lists have been re- 
turned by the treasurer in good faith 
in conformity to law, and afford no 
remedy against a treasurer who has 
ex maleficio collected tax tickets, 
Nottoway County v. Powell, 56 S.E. 
812, 106 Va. 751. 

pee Hindman y. Aledo, 6 Ill.App. 

28. Pride v. State, 13 S.W. 135, 52 
Ark, 502. 

29. Rice v. Bradley, 263 S.W. 336, 
203 Ky. 775; Davis v. Commonwealth, 
(Ky.) 107 S.W. 306; Commonwealth 
v. McClure, (Ky.) 49 S.W. 789; State 
v. Carter, 97 S.B. 825, 83 W.Va. 331. 

30. Davis v. Commonwealth, (Ky.) 
107 S.W. 306; Wentworth v. Gove, 45 
N.H. 160; Brunswick County § v. 
Woodside, 31 N.C. 496; Moore County 
v. McIntosh, 31 N.C. 307; State v. 
Carfer, 97 S.E. 825, 83 W.Va. 331. 

31. State v. Cooper, 53 Miss. 615; 
Wilson v. Lewistown, 1 Watts&S. 
(Pa.) 428; State v. Carfer, 97 S.E. 825, 
Say W.V a.) 831. 

32. Patilla v. Governor, 5 Port. 
(Ala.) 232; Rice v. Bradley, 263 S.W. 
336, 203 Ky. 775. 

[a] Wenue.—The statutory privi- 
lege of a freeholder of being sued 
only in the county of his residence 
does not extend to a delinquent tax 
eollector. Armstrong v. State, Minor 
(Ala.) 160. 

33. Pride v. State, 13 S.W. 135, 52 
Ark. 502; Keokuk County v. Howard, 
41 Iowa 11; State v. Dyer, 17 Iowa 
223; Housman v. Long, 66 S.W. 821, 
23 Ky.L. 1994; State v. Finn, 14 S.W. 
984, 102 Mo. 222. 

34. Ind.—Posey County v. Saund- 
ers, 17 Ind. 437; Gibson County v. 
Harrington, 1 Blackf. 260. 

Mo.—State v. Seibert, 50 S.W. 109, 
148 Mo. 408. 

Tex.—Burnett v. 
Tex. 588. 

Va.—Nottoway County v. 
56 S.E. 812, 106 Va. 751. 

W.Va.—State v. Carfer, 97 S.E. 825, 
83 W.Va. 331. 

35. La.—Police ,Jury of West 
Baton Rouge v. Hebert, 2 La.Ann. 149. 

Miss.—Adams v. Carter, 25 So. 669. 

Mo.—State v. Seibert, 50 S.W. 109, 
148 Mo. 408. “ 

s.c.—State v. Teague, 9 S.C. 149. 

Tex.—Mast v. Nacogdoches County, 
9 S.W. 267, 71 Tex. 380. 
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quire him to do so by a return of the warrant or a 
delinquent list or in some other specified way.4® A 
return should be made as required by statute,#! both 


_[a] Burden of proof.—(1) In ju- 
risdictions wherein the collector is 
prima facie accountable and liable 
for the whole amount of taxes on the 
roll (see supra § 1313), plaintiff does 
not have the burden of proving that 
defendant actually collected the tax- 
es. Vermillion v. Comeau, 10 La.Ann. 
695. (2) A plea of payment imposes 
on defendant the burden of proving 
payment to the reasonable satisfac- 
tion of the jury. Walling vy. Morgan 
County, 28 So. 433, 126 Ala. 326. 

[b] Admissible evidence.—(1) Re- 
ceipts for taxes given owners of 
property which the collector reported 
as delinquent are admissible in evi- 
dence. Powell v. Archer County, 
(Tex.Civ.App.) 198 S.W. 1037. (2) “A 
settlement made with the board of 
county commissioners is matter of 
evidence on the _ trial. Dillon v. 
uekeue County, 17 P. 889, 3 Wash.T. 


[c] Inadmissible evidence.—It was 
not error to exclude testimony that 
the tax collector was solvent and able 
to pay his debts while in office. 
Powell v. Archer County, (Tex.Civ. 
App.) 198 S.W. 10387. 

[d] Prima facie evidence.—(1) 
Certified abstracts from the books of 
the auditor of public accounts show- 
ing the condition of the collector’s 
accounts may make a prima _ facie 
ease for the state. State v. Lake, 14 
So. 126, 45 La.Ann. 1207. (2) A re- 
ceipt is only prima facie evidence. 
Walling v. Morgan County, 28 So. 433, 
126 Ala. 326. 

[e] Evidence held to sustain judg- 
ment for defendant.—Hutton v. Gra- 
ham, (Tex.Civ.App.) 140 S.W:; 1185. 

36. Fidelity, ete, Co. v. Logan 
County, 84 S.W. 341, 119 Ky. 428, 27 
Ky.L. 66; Pence v. Nelson County, 53 
Sow.) 25, 107 Reyes 66, 20 Key. a 1245 
Ross v. Walton, 44 A. 430, 63 N.J.Law 
435 [atf 52 A. 1132, 67 N.J.Law 688]; 
Williamson v. Jones, 37 S.E. 202, 127 
N-Ce LRSs 

Interest and penalties generally 
see supra § 1319. 

37. Lovingood v. Gentry, 112 S.E. 
427, 183 N.C. 825. 

38. Accounting see supra §§ 1313, 
1314. 

39. See statutory provisions. 

[a] Validity of statute see An- 
drews v. People, 75 Ill. 605. 

40. See statutory provisions. 

41. Claflin v. Cheney, 4 _ Pick. 
(Mass.) 118; Olean v. King, 22 N.E. 
559, 116 N.Y. 355. 

[a] Statute requiring public read- 
ing of delinquent list is mandatory.— 
State v. Mittendorf, 131 N.H. 158, 102 
OhioSt. 229. 

{b] Extension of time.—Under Tax 
Law, §§ 85, 91, the county treasurer 
is without power to extend the time 
for the return of a warrant beyond 
April 1 following its issuance. Ford 
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for the purpose of claiming credit or exoneration 
for the taxes which the collector has not been able 
to collect,#? and as a basis for further compulsory 
proceedings against land or other property;** but 
it will be presumed that a return is in accordance 
with law;** a substantial compliance with the stat- 
ute is sufficient;4®> some statutory provisions as to 
time are held to be directory;*® a failure to swear 
to the return does not prevent the collection of the 
taxes under a warrant subsequently issued;** and 
in some jurisdictions a failure of the collector to 
comply with the statute does not subject him to 
a penalty.*® <A return of the warrant is not nec- 
essary when not required by statute.*® 

Restoration. Under some statutes, the comptrol- 
ler is required to restore to county trustees delin- 
quent tax lists where suits for delinquent taxes have 
not been brought by revenue agents prior to a spec- 
ified date.5° 

Amended and supplemental delinquent returns 
may not be made in the absence of a valid statute 
providing therefor.°4 

[§ 1325] 7. Rights and Liabilities as to Uncol- 
lected Taxes®*—a, Liabilities.°?% A tax collector 
may be held liable not only for his actual collections 
but also for taxes which he might have collected 
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by due diligence and by the employment of such 
legal remedies as are within his authority,°? inelud- 
ing the penalties ‘charged against delinquent tax- 
payers for their delay®* and interest on the amount 
chargeable to the collector from the time of a de- 
mand on him.®> This is true notwithstanding dif+ 
ficulty in collecting within the time prescribed by 
law®* or an alleged irregularity in prior proceed- 
ings which presented no actual or legal obstacle 
to eollection.®*7 However, a collector is not an in- 
surer of the collection of all the taxes,°* and he is 
not liable for a failure to collect where he exercised 
due diligence,®® was enjoined from collecting,®°® or 
had no legally sufficient list, warrant, or other au- 
thority to ecollect,9t as well as where the taxes in 
question were levied under an unconstitutional stat- 
ute®? or were abated or remitted by the taxing au- 
thority.* While a tax collector may not be liable 
for taxes uncollected on the expiration of his term 
of office®’* or on his removal,®° he cannot terminate 
his liability by resigning.*¢ 

Uncollected purchase price of property sold for 
taxes. Where a sheriff seizes and sells property for 
taxes and fails to collect the price from the pur- 
chaser, he becomes responsible therefor to the state 
and county.®* 


v. Agor, 204 N.Y.S. 219, 123 Misc, 214. 
[ec] Return held sufficient.—Wright 
v. Dunham, 13 Mich. 414. 
[d] Delivery held _ sufficient.— 
ae v. Moulton, 7 Pick. (Mass.) 


42. Ark.—Lawson v. Pulaski Coun- 
ty, 3 Ark. 1. 

Minn.—Gutches v. Todd County, 46 
N.W. 678, 44 Minn. 383. 

N.J.—Hetfield v. Plainfield, 46 N.J. 
Law 119. 

N.Y.—Olean v. King, 42 Hun 651, 
5 N.Y.St. 169 [aff 22 N.E. 559, 116 N. 
Ya ood. 

a aes v. Cleary, 37 S.C. 
Ast eatin geal sa ae v. State, 8 Heisk. 

Va.—Nottaway County v. Powell, 
56 S.E. 812, 106 Va. 751. 

ee or exoneration see supra § 
L3d3: 


43. Leigh v. Trippe, 120 S.W. 972, 
91 Ark. 117; Hall v. Hall, 23 La.Ann. 
135; Wilkinson v, Linkous, 61 S.E. 
152, 64 W.Va. 205; Devine v. Wilson, 
60 S.E. 351, 63 W.Va. 409; Hornage 
v. Imboden, 49 S.E. 1036, 57 W.Va. 
206; Noble v. Amoretti, 71 P. 879, 11 
Wyo. 230. 

Delinquent list as condition pre- 
cedent to particular proceedings see 
infra §§ 1369, 1385, 1540. 

. 44 Smith v. Russel, 159 N.Y-.S. 
169, 172 App.Div. 793; O’Hay v. Tor- 
mey, 98 Pa.Super. 237. 

45. Nance v. Hopkins, 10 Lea 
(Tenn.) 508. 

46. Hanson vy. Franklin, 123 N.W. 
386, 19 N.D. 259; State v. Mittendorf, 
131 N.E. 158, 102 OhioSt. 229: 

47. Robinson vy. Taber, 165 N.W. 
730, 198 Mich. 767. 

Oath to return of delinquent lands 
as condition precedent to sale see in- 
fra § 1546. 

48. State v. Floyd, 28 La.Ann. 553. 

49. Howard v. Proctor, 7 Gray 
(Mass.) 128. 

50. State v. Collier, 23 S.W.(2d) 
897, 160 Tenn. 408. 

51. Henrico County vy. McGruder, 
6 S.E. 232, 84 Va. 828. 

52. Credit or exoneration for un- 
collected taxes see supra § 1313. 

52142. Prima facie accountability 
for all taxes on list or warrant see 
supra § 1313. 

53. Ala.—Fidelity, ete., Co. v. Mo- 
bile County, 27 So. 386, 124 Ala. 144; 
State v. Lott, 69 Ala. 147. 


La.—Scarborough v. Stevens, 3 Rob. 
147; St. Helena Police Jury v. Fluker, 
1 Rob. 389; Natchitoches Police Jury 
v. Bullit, 8 Mart.N.S. 323. \ 

Me.—Gorham v. Hall, 57 Me. 58. 

Md.—Shanahan v. State, 121 A. 636, 
142 Md. 616. 

Miss.—Adams v. Stonewall Mfg. 
Co., 31 So. 544, 80 Miss. 94. 

N.H.—Pittsburg v. Tabor, 61 N.H. 

Blairstown Tp., 


100. 
N.J.—Painter v. 
PAL UST aS INES Ge ol Te 
N.Y.—Olean v. King, 22 N.H. 559, 
116 N.Y. 355; Fake v. Whipple, 39 
Barb. 339 [aff 39 N.Y. 394, 7 Transcr. 
115] 


A. : 

“A collector may be liable for tax- 
es which he never collects, where the 
failure to collect was due to. some 
omission or act of negligence upon 
his ~ part.” Shanahan’ y. County 
Com’rs of Harford County, 121 A. 639, 
142 Md. 616, 631. 

[a] Receipt given without pay- 
ment.—A tax collector is liable for 
taxes for which he has given receipts 
without in fact receiving payment. 
McLean v. State, 8 Heisk. (Tenn.) 22. 

54 Fidelity, etc., Co. v. Logan 
County, 84 S.W. 341, 119 Ky. 428, 27 


Ky.L. 66; Culton v. Com., 9 Bush 
(Ky.) 701. : 
55. Cheshire v. Howland, 13 Gray 


(Mass.) 321. 

Interest on taxes collected and not 
paid over see supra § 1319. 
56. Chadwell v. State, 

(Tenn.) 340. 

57. Ala.—Jackson County v. Jul- 
latt, 3 So. 906, 84 Ala. 243. 

La.—Scarborough v. Stevens, 8 
Rob. 147. 

Me.—Thorndike v. Camden, 19 A, 
95, 82 Me. 39, 7 L.R.A. 463; Kellar v. 
Savage, 17 Me. 444. 

N.Y.— Bradley v. Ward, 58 N.Y. 401. 

N.C.—State v. Atkinson, 12 S.E. 202, 
LOSING CES 

[a] Noncompliance with directory 
statute.—Bradley v. Ward, 58 N.Y. 
sant Prince v. Britt, 8 Heisk. (Tenn.) 
290. 

58. Town of Enfield v. Hamilton, 
152 A. 285, 112 Conn, 314. 

59. Howell v, Lamberson, 231 S.W. 
872, 149 Ark. 183; Town of Enfield v. 
Hamilton, 152 A. 285, 112 Conn. 314; 
Smith v. Russel, 159 N.Y.S, 169, 172 
App.Div. 793. 

60. Com. v. Masonic Temple Co., 


8 Heisk. 


13 S.W. 121, 89 Ky. 658, 11 Ky.L. 982. 
eget Fla.—State v. Rushing, 17 Fla. 
Ga.—Barlow v. Sumter County Or- 
dinary, 47 Ga, 639; Reynolds v. Lof- 
ton, 18 Ga. 47. 
Ky.—Montgomery County Court v. 
Chenault, 47 S.W. 457, 20 Ky.L. 704. 
Me.—Harpswell v. Orr, 69 Me. 333; 
Pearson v. Canney, 64 Me. 188; Frank- 
fort v. White, 41 Me. 537. 
Mass.—Lincoln vy. Chapin, 132 Mass. 


ae Cheshire v. Howland, 13 Gray 
Mich.—Weimer v. Bunbury, 30 
Mich. 201.” 


Miss.—Adams vy. 
482, 72 Miss. 894. 

Mo.—Stanberry v. Jordan, 46 S.W. 
1093, 145 Mo. 371. 

N.H.—Pittsburg vy. Danforth, 56 N. 
eye Gas 

N.Y.—Bradley v. Ward, 58 N.Y. 401. 

Pa.—Tracey v. Titusville School 
Dist., 3 Walk. 263. 

[a] Warrant void on face.—Brad- 
ley v. Ward, 58 N.Y. 401. 

[b] Town treasurer, under Vt. St. 
§§ 480-486, providing for the collec- 
tion of taxes by the treasurer, having 
no authority to enforce collection ex- 
cept in case of absconding taxpay- 
ers, cannot be compelled to account 
for the amount of tax bills commit- 
ted to him for collection, in excess of 
the money actually received by him, 
in the absence of a statute making 
him thus chargeable. Brookfield v. 
Bigelow, 68 A. 656, 80 Vt. 428. 

62. Boring v. Williams, 17 Ala. 
510; Vassalboro v. Nowell, 75 Me. 
242; Adams v. Farnsworth, 15 Gray 
(Mass.) 423; Tunbridge v. Smith, 48 
Vt. 648. See Olean v. King, 22 N.E. 
559, 116 N.Y. 355 (a tax collector may 
decline to proceed in the collection of 
a tax illegally levied or to obey an 
unconstitutional law, but only for his 
own protection). 

63. Borough of Dunmore v. Demp- 
sey, 124 A. 347, 280 Pa. 190; Board of 
Education of Nebo School Dist. v. 
Jeppson, (Utah) 280 P. 1065. : 

64. West Baton Rouge Parish vy. 
Morris, 27 La.Ann. 459. 
Ree, State v. Daspit, 30 La.Ann. 

66. Howard v. State, 8 Mo. 361; 
Com, v. Ferrell, 17 Pa.Co. 263. 
ae Ge v. Napier, (Ky.) 117 S. 


Brennan, 18 So. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


-§§ 1326-1328) 


[§ 1326] b. Rights against Taxpayer. Uncollect- 
ed taxes with which the collector has charged him- 
self in his accounting with the proper officers, or 
for which he has not been exonerated, belong to 
him,** and he may enforce their payment against 
but a colleetor who 
voluntarily pays the tax of a particular person with 
his own money cannot maintain an action against 
that person without showing either that it was done 
at his request or that he afterward promised to 


the delinquent, taxpayer ;*° 


repay it.7° 


[§ 1327] 8. Liability to Taxpayer or Property 
Owner’!—a. In General. A tax collector who pro- 
ceeds unlawfully or wrongfully in collecting, or 
attempting to collect, taxes is personally liable for 
the damages, if any, which a taxpayer or other 


68. Davie v. Blackburn, 23 S.E. 
S28, 117 -N.C.2 883. 

69. Conn.—Meyer vy. Burritt, 22 A. 
501, 60 Conn. 117. 

Ga.—Dorsett v. Brown, 10 S.E. 274, 
eat 581; White v. State, 51 Ga. 

Ind.—State v. Taggart, 47 N.E. 831, 


148 Ind. 431; Schaum vy. Showers, 49 
ae “ae Richards v. Stogsdell, 21 
nd. 


Ky.—Commonwealth vy. Bush, 115 S. 
W. 249, 131 Ky. 384. 

Md.—Hammond y. O’Hara, 2 Harr. 
&G. 111. 

Mass.—Needham y. Morton, 16 N.E. 
407, 146 Mass. 476. 

Mo.—State v. Rollins, 29 Mo. 267. 

N.C.—Davie v. Blackburn, 23 S.E. 
BP AT TAN.C. 383) 

Pa.—West Caln Tp. v. Gibbs, 4 Pa. 


Dist. 149. 
70. Smith. v.. Crocker, 2 . Root 
(Conn.) 84; Dickson v. Gamble, 16 


Fla. 687; Wallkill v. Mamakating, 14 
Johns. (N.Y.) 87; Beach v. Vanden- 
burgh, 10 Johns. (N.Y.) 361; Hinch- 
man v. Morris, 2 S.E. 863, 29 W.Va. 
673. See Ott v. Chapline, 3 Harr.& 
M. (M4.) 323 (the collector may main- 
tain an action for money paid at de- 
fendant’s request); Cone v. Donald- 
son, 47 Pa. 363 (where, under a sys- 
tem of credit, the prothonotary paid 
state taxes on original writs and 
other proceedings, he is#gentitled to 
sue for and recover them); Guthrie 
v. Pittsburg Dry Goods Co., 47 Pa. 
Super. 384 (when a property owner 
permits a tax collector or his admin- 
istrator to pay a tax for the collec- 
tion of which he is bound to the com- 
monwealth, it is too late for him, in 
a suit for reimbursement, to interpose 
the objection that the assessment was 
too high, or that there was included 
in the enumeration of property which 
constituted the manufactory assessed 
machinery not belonging to the prop- 
erty owner). 

[a] Collector is not subrogated to 
the rights and remedies which the 
state would have had if it had not re- 
ceived the taxes. Hinchman v. Mor- 
ris, 2 S.E. 863, 29 W.Va. 673 (decid- 
ing the case under the statutes in 
force at the time the facts arose, and 
not passing on the effect of a subse- 
quent statute). 

71. Cross references: 

Actions against collector: r 

By taxpayer, to recover taxes paid 
see supra § 1279. 

For wrongful enforcement of taxes: 
Generally see infra §§ 1414-1435. 
Wrongful sale of land see infra 

§ 1685. 
Liability of collector: 

For penalty for extortion see Extor- 
tion § 38. ‘ 

To purchaser at tax sale see infra 
§ 1685. 

mae Cal.—_Hays v. Hogan, 5 Cal. 
Conn.—Prince v. Thomas, 11 Conn. 
472. : 

Del.—Hawkins v. Dougherty, 18 A. 
951, 14 Del. 156. ; 

Fla.—Palm Court Corporation vy. 


‘Mo. 65; 
N.Y.—Wetmore v. Campbell, 4 N.Y.. 
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Smith, 1387 So. 234. 

Ky.—Scoville v. 84 SW. 
1146, 27 Ky.L. 319. 

Me.—F'oss v. Whitehouse, 48 A. 109, 
94 Me. 491; Buswell v. Fuller, 36 A. 
1059, 89 Me. 600; Carter v. Allen, 59 
Me. 296, 8 Am.R. 420; Blanchard v. 
Dow, 82 Me. 557. 

Mass.—Warr v. Hodges, 125 N.E. 
557, 234 Mass. 279; Pierce v. Ben- 
jamin, 14 Pick. 356, 25 Am.D. 396. 

Mich.—Mogg v. Hall, 47 N.W. 553, 
83 Mich. 576; Raynsford v. Phelps, 5 
N.W. 403, 43 Mich. 342, 38 Am.R. 189; 
Sturgis First Nat. Bank y. Watkins, 
21 Mich. 483. 

Miss.—Tuttle v. Everett, 51 Miss. 
27, 24 Am.R. 622. 

Mo.—Maguire v. State Sav. Assoc., 
62 Mo. 344; Chouteau v. Rowse, 56 
State v. Powell, 44 Mo. 436. 


Baugh, 


Super. 341; Flavin v. Partello, 229 N. 
Y.s. 578, 132 Misc. 325: 

N.C.—Ray v. Horton, 77 N.C. 334. 

Pa.—McGregor v. Montgomery, 4 
Pa. 237; Dowlin v. Harley, 2 Pa.Co. 
194. 

Vt.—Sprague v. Fletcher, 37 A. 239, 
69 Vt. 69, 37 L.R-A. 840; Buzzell v. 
Johnson, 54 Vt. 90. 

Wash.—Fowler v. Snohomish Coun- 
ty, 271 P. 587, 149 Wash. 530. 

[a] Rule applied to: (1) Acts in 
excess of jurisdiction. Warr v. 
Hodges, 125 N.E. 557, 234 Mass. 279. 
(2) Seizure unauthorized by warrant, 
Flavin y. Partello, 229 N.Y.S. 578, 
132 Misc. 325. (3) Sale under war- 
rant of a greater amount of chattels 
than would be sufficient to pay the 
tax with fees and costs. William- 
son v. Dow, 32 Me. 559; Cone v. For- 
est, 126 Mass. 97; Libby v. Burnham, 
15 Mass. 144; Denton v. Carroll, 40 
19, 4 App.Div. 532. (4) De- 
mand of excessive fees. Robbins v. 
Swift, 29 A. 981, 86 Me. 197. (5) 
False imprisonment. Thurston vy. 
Martin, 23 F.Cas.No. 14,018, 5 Mason 
497; McSorley v. St. John, 6 Can.S.C. 
531 [rev 20 N.B. 479]. (6) Negligent 
failure to present check for taxes, 
good when drawn, until after the 
drawee has failed. Palm Court Cor- 
poration v. Smith, (Fla.) 137 So. 234; 
Chouteau v. Rowse, 56 Mo. 65. 

73. Waterbury v. Lockwood, 4 
Day (Conn.) 257, 4 Am.D, 215; Bird 
vy. Perkins, 33 Mich. 28; Souhegan 
Nail, etc., Factory v. McConihe, 7 
N.H. 309; Ordway v. Ferrin, 3 N.H. 
69; Wheelock v. Archer, 26 Vt. 380; 
Spear v. Tilson, 24 Vt. 420. 

74, Andrews v. Hurst, 161 S.E. 

Bank 


33h, £63) S.C. 86. 
75. U.S.—Utica First Nat. 
vy. Waters, 7 F. 152, 19 Blatchf. 242. 
Ala.—Lott v. Hubbard, 44 Ala. 593. 
Ga.—Gilbert v. Dougherty County, 
53 Ga. 191. 
Hawaii.—Waterhouse v. Webster, 2 
Hawaii 259. 
Til.—Marshall v. Hunt, 89 I11.App. 
634. 
Ind.—Noland vy. Busby, 28 Ind. 154; 
Ewing v. Robeson, 15 Ind. 26. 
Iowa.—Games v. Robb, 8 Iowa 193; 
Hershey v. Fry, 1 Iowa 593. 
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person suffers by reason of the tortious act;7? but 
if he makes a lawful levy or distress, his subsequent 
omission or neglect of duty will not make him a 
trespasser ab initio;7° 
bailor for the taking and detention of the bailed 
property on a tax execution against the bailee where 
he had no verbal notice of the bailment and no con- 
structive notice was given him by reducing the agree- 
ment of bailment to writing and recording it as pro- 
vided by statute.7* } 

[§ 1328] b. Protection or Justification. 
or other Written Authority. A collector of taxes 
is Justified and protected where, without fault or 
illegal conduct on his part, he acts under a warrant, 
assessment roll or list, or other written authority, 
which is regular and sufficient on its face;7®> and 


and he is not liable to a 


Warrant 


Kan.—Kasparek v. Throop, 158 P. 
1114, 98 Kan. 551, 553 [quot Cyc]. 

Me.—Carville v. Addition, 62 Me. 
459; Nowell v. Tripp, 61 Me. 426, 14 
Am.R. 572; Seekins v. Goodale, 61 Me. 
400, 14 Am.R. 568; Caldwell v. Haw- 
kins, 40 Me. 526. 

Mass.—Cone vy. Forest, 126 Mass, 
97; Rawson v. Spencer, 113 Mass. 40; 
Coleman v. Anderson, 10 Mass. 105; 
Howard v. Proctor, 7 Gray’ 128; Hays 
v. Drake, 6 Gray 387; Upton v. Hold- 
en, 5 Metce. 360. 

Mich.—Godkin v. Corliss, 109 N.W. 
855, 146 Mich. 507; Curtiss v. Witt, 
67 N.W. 1106, 110 Mich. 131; Muske- 
gon v. S. K. Martin Lumber Co., 49 
N.W. 489, 86 Mich. 625; Byles v. Ge- 
nung, 18 N.W. 238, 52 Mich. 504; 
Bird v. Perkins, 33 Mich. 28; Clark v. 
Axford, 5 Mich. 182. 

Minn.—In re C. N. Nelson Lumber 
Co., 63 N.W. 630, 61 Minn. 238. 

Far Gee v. Elam, 39 Miss. 


Mo.—Walden v. Dudley, 49 Mo. 419; 
Jefferson City v. Opel, 49 Mo. 190; 
State v. Dulle, 48 Mo. 282; St. Louis 
Mut. L. Ins. Co. v. Charles, 47 Mo. 462; 
St. Louis Bldg., etc., Assoc. v. Light- 
ner, 47 Mo. 393; Glasgow v. Rowse, 
ee Be 479; Turner v. Franklin, 29 Mo. 

N.H.—Woods v. Davis, 34 N.H. 328. 

N.Y.—Ward v. Southfield, 6 N.E. 
660, 102 N.Y. 287, 1 N.Y.St. 689; Wool- 
sey, iv. Morris,)) 916) N.Y. “sda aie 
Shore, etc., R. Co. v. Roach, 80 N.Y. 
339; Troy, etc., R: Co. v. Kane, 72 
N.Y. 614 mem; Dorn v. Fox, 61 N.Y. 
265; Bradley v. Ward, 58 N.Y. 401; 
Chegaray v. Jenkins, 5” N.Y. 3376- 
Sheldon v. Van Buskirk, 2 N.Y. 473; 
Van Rensselaer v. Cottrell, Seld. 25 
[aff .7. Barb. 127, 4 How.Pr. 376]; 
American Tool Co. v. Smith, 32 Hun 
121, 14 Abb.N.Cas. 387 [aff 96 N.Y. 
670]; Doolittle v. Doolittle, 31 Barb. 
312; -Patchin v. Ritter, 27 Barb: 34; 
Thomas v. Clapp, 20 Barb. 165 [aff 
20 Barb. 168, 2 Park.Cr. 329]; Baley 
v. Wortsman, 2 N.Y.St. 246; Abbott 
v. Yost, 2 Den. 86. 

N.C.—Clifton v. Wynne, 
145; Mulford v. Sutton, 79 N.C. 2763. 
Gore v. Mastin, 66 N.C. 371; State 
v. Lutz, 65 N.C. 503. 

Ohio.—Champaign County Bank y, 
Smith, 7 OhioSt. 42; Thompson v. 
Kelly, 2 OhioSt. 647; Loomis v. Spen- 
cer, 1 GhioSt. 153. 

Or.—O’Sullivan v. Blakely, 104 P. 
ZOO se Orr Ob ss 

Pa.—Buck v. Com., 90 Pa. 110; 
Cunningham v. Mitchell, 67 Pa. 78:3. 
Rice v. Burns, 9 Pa.Super.Ct. 58. 

R.I.—Peckham v. Bicknell, 11 R.I.. 
596. 

Tex.—Texas Land, ete, Co. v. 
Hemphill County, (Civ.App.) 61 S.W. 
Sas 

Vt.—Johnson y. Jones, 77 A. 945, 84 
Vt. 49; Goodwin v. Perkins, 39 Vt. 
598. Compare Shaw v. Peckett, 25 Vt. 
423; Downing v. Roberts, 21 Vt. 441; 
Collamer v. Drury, 16 Vt. 574 (all 
three cases holding that a collector 
may not justify merely by showing 
a warrant regular on its face, but he 
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mere clerical errors or verbal inaccuracies do not 
deprive a warrant of its force as a protection to 
the officer;7® but a warrant, assessment roll or list, 
or other written authority, which is void or fatally 
defective on its face does not protect a collector for 
acts done under it;77 and a warrant is not a jus- 
tification as to matters not authorized, directed or 
recited therein.*® 

Statute.7” A statute protecting a collector of 
taxes from everything except his own wrong or il- 
legal conduct will be given effect when applicable ;*° 
but it does not apply to a de facto collector who 
has not taken the oath of office.$+ 

Indemnity. In some states, a town or board is, 
or at times has been, authorized*? or bound** by 
statute, and in other states it is held that it may 
bind itself by contract,$* to indemnify a tax collec- 
tor against suits for damages growing out of the 
illegality of the tax or assessment or anything but 
the collector’s own negligence or misconduct. 

[§ 1329] 9. Bond—a. Necessity and Sufficiency— 
(1) Necessity. Under statutes requiring him to do 
so, a collector of taxes should give a bond with sure- 
ties conditioned for the faithful performance of his 
duties or to secure his due accounting for money 
collected by him.*® Even where such bond is not 
prescribed by law, it is held that the local authori- 
ties may require the collector to give it.°° In some 
states it is considered that the execution of a bond 
is a condition precedent to the right of the collector 
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[§§ 1328-1331 


but in other states a view to the contrary is taken.** 

New or additional bond.*® Under statutes au- 
thorizing®® or not-~prohibiting®! such action on its 
part, a county court or board may require a collec- 
tor to give a new or additional bond whenever, in 
its opinion, it is advisable for the protection of the 
public interest. . 

[§ 1330] (2) Time. A person elected or appoint- 
ed tax collector should file his official bond within 
the time prescribed;®? a failure to do so will be 
tantamount to a refusal to serve and will justify 
another election or appointment,®? unless there is 
no judicial declaration of a vacancy as provided by 
statute®* or the right of the state is waived by the 
enactment of a statute extending the time;°® and 
a bond filed after the time limited is prima facie 
invalid if not void,®® although it is held to be within 
the power of the proper authorities to approve and 
accept it,9’ in which case it will be a good com- 
mon-law bond, even if not valid as a statutory 
bond.®® Where the law requires the bond to be 
given annually, a bond given for the collector’s term 
of office, extending over more than a year, is not 
good.®® 

New or additional bond. The collector is entitled 
to a reasonable time to comply with an order of 
the county court or board for a new or additional 
bond. 

[§ 1331] (3) Form, Contents, and Execution. A 
tax ecollector’s bond should be executed in due form 
of law.? 


to demand the taxes or to enforce their payment ;§7 | And it should also run to the proper 


must show the legality of all the pre- 
vious proceedings). 

Wis.—Power v. Kindschi, 17 N.W. 
689, 58 Wis. 539, 46 Am.R. 652; 
Sprague v. Birchard, 1 Wis. 457, 60 
Am.D,. 393. 

76. Hays v. Drake, 6 Gray (Mass.) 
887; King v. Whitcomb, 1 Metc. 
(Mass.) 328; Bird v. Perkins, 33 
Mich. 28. 

77. Ind—State Bank v. Bracken- 
ridge, 7 Blackf. 395. 
aaa v. Zeluff, 26 Mich. 
Ilo.—Warrensburg v. Miller, 77 Mo. 
56; Henry v. Bell, 75 Mo. 194. 

N.H.—Clark v. Bragdon, 37 N.H. 
562. 

N.Y.—People v. Parker, 22 N.E. 752, 
117 N.Y. 86; Westfall v. Preston, 49 
N.Y. 349; Van Rensselaer v. Witbeck, 
7 N.Y. 517; Utica Bank vy. Utica, 4 
Paige 399, 27 Am.D. 72. See Dela- 
ware, etc., Canal Co. v. Atkins, 24 N. 
B. 319, 121 N.Y. 246 (recognizing 
rule). 

Pa.—Chalker v. Ives, 55 Pa. 81. 

Vt.—Blood v. Sayre, 17 Vt. 609. 

See Wright v. Jones, 38 S.W. 249, 
14 Tex.Civ.App. 423 (where, his lia- 
bility not being questioned, the col- 
lector was held liable as a trespasser 
for executing void process in a for- 
eign county). 

78. Snow v. Weeks, 1 A. 243, 77 Me. 


429. 
79. Statute relating to indemnity 
see infra text and notes 82, 83. 

80. Kelley v. Noyes, 43 N.H. 209; 
Gordon v. Clifford, 28 N.H. 402; Kins- 
ley v. Hall, 9 N.H, 190. 

[a] Prior to passage of statute, 
the rule as to protection of a collec- 
tor was otherwise in New Hampshire. 
Cloutman v. Pike, 7 N.H. 209; John- 
son v. Dole, 4 N.H. 478; Adams v. 
Mack, 3 N.H. 493. 

81. Cavis v. Robertson, 9 N.H. 524. 

82. Willis v. Miller, 29 F. 238 (in 
Virginia). 

83. Ladd v. Waterbury, 34 Vt. 426. 

84. Pike v. Middleton, 12 N.H. 278. 
Bae Cal.— People v. Love, 25 Cal. 

Ga.—Reynolds v. Lofton, 18 Ga. 47. 


Ky.—Anderson v. Thompson, 10 
Bush, 132: 

Pa.—Com. v. Evans, 8 Pa.Co. 665; 
Com: v. Ross, 5. Pa.Co...593. 

Tenn.—Hefley v. Holloman, 1 Tenn. 
Civ.App. 733. 

Va.—Com. v. Jackson, 1 Leigh (28 
Va.) 485. 

86. Montville’ v. Haughton, (i 
core: 543; Morrell v. Sylvester, 1 Me. 


87. State v. Blagge, 61 N.C. 11; 
Com. v. Ross, 5 Pa.Co. 593; Oatman 
v. Barney, 46 Vt. 594; Isaacs v. Wiley, 
12 Vt. 674; Coit v. Wells, 2 Vt.: 318. 

88. Scarborough v. Parker, 53 Me. 
252; Duntley v. Davis, 42 Hun (N.Y.) 
229; Sheldon v. Coates, 10 Ohio 278; 
Pendleton v. Briggs, 92 A. 1024, 37 


| aii} 352 [reh den 93 A. 794, 37 RI. 
ee Additional sureties see infra § 
90. Poe v. State, 10 S.W. 737, 72 
Tex. 625; Rains v. Simpson, 50 Tex. 
495, 32 Am.R. 609. 
91. State v. Lafayette County 


Court, 41 Mo. 545. 
92. Ross v. People, 78 Ill. 875; 
Mevenne v. Com., 80 Ky. 587, 4 Ky.L. 


[a] Bonds held filed at proper 
time.— (1) Yarbrough v. Hightower, 
100 So. 126, 211 Ala. 262; Hulbert 
Special School Dist. v. Cooper, 20 S. 
W.(2d) 322, 180 Ark. 29. (2) Under 
a statute providing that the tax col- 
lector’s bond shall be filed “at the 
term of court when the county levy 
is imposed,” a bond is valid when ex- 
ecuted at the same term at which the 
levy is imposed, although prior to the 
actual making of the levy. Lyons v. 
Breckinridge County Ct., 42 S.W. 748, 
10d, Ky; 715, 19 Ky 951+ Wilson’ v. 
Linville, 19 ‘S.W. 739,°93 Ky. 254). 14 
Ky.L. 150. 

[b] Subsequent acceptance.— 
Where a tax collector files his bond 
within the statutory period, its ac- 
ceptance after that period is valid and 
relates back to the time of filing. 
Drew v. Morrill, 62 N.H. 23. 

93. Falconer v. Shores, 37 Ark, 
386; Ross v. People, 78 Ill. 375; Peo- 


‘}after he should have given it. 


ple v. McKinney, 52 N.Y. 374; State 
v. Briggs, 7 A. 404, 15 R.I. 425. See 
Black yv. Duquesne Borough School 
Dist., 86 A, 703, 239 Pa. 96 (there may 
be a vacancy to be filled by appoint- 
ment where a person elected collec- 
tor refuses to furnish a bond, but not 
where he offers to furnish a proper 
bond). 

Appointment or election to fill va- 
cancy generally see supra § 1297. 

94. Com. v. Stambaugh, 30 A. 293, 
164 Pa. 437, 

95. State v. Falconer, 44 Ala. 696. 

96. Com. v. Magoffin, 25 S.W. 599, 
15 Ky.L. 775; De Soto County v. Dick- 
ar oh Ree, 150. 

N ohnson v. Logan County, 64 
S.W. 634, 111 Ky. 698, 23 Ky.L. 988; 
Basham vy. Com., 13 Bush (Ky.) 36; 
State v. Dorsey, 3 Gill&J. (Md.) 75. 

{a] Validating statute—A _ stat- 
ute providing that official bonds not 
approved and filed as prescribed by 
law shall stand in the place of a bond 
properly given applies to a bond givy- 
en by a tax collector several months 


Ful- 
ton County v. Clarke, 78 Ga. 665. 
eee Searborough v. Parker, 53 Me. 


99. Boughton v. State, 7 Humphr. 
(Tenn,) 1938; Nevill v. Day, 3 Humphr. 
(Tenn.) 37; Maddox vy. Shacklett, 
(Tenn.Ch.App.) 36 S.W. 731. 

[a] Bond construed to be for prop- 
er year.—Hulbert Special School Dist. 
v. Cooper, 20 S.W.(2d) 322, 180 Ark, 


29. 

1. State ov. Lafayette County 
Court, 41 Mo, 545; Poe v. State, 10 S. 
W.. 737, 72 Tex. 625. 

2. Boothbay vy. Giles, 68 Me. 160. 

[a] Signature.—It is the signa- 
tures of the obligors, and not the in- 
sertion of their names in .the body 
of the bond, that gives validity to it. 
Baker County v. Huntington, 87 P. 
1036, 48 Or. 593 [mod on other 
grounds 89 P, 144]. 

_{b] Seal.—(1) In view of the per- 
tinent statutes of the particular state, 
it may be of no consequence that the 
instrument does not, in the body 
thereof, purport to be under seal, 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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obligee,* and be conditioned substantially, if not 
exactly, in accordance with the statute;+ but minor 
irregularities, defects, variances, or misrecitals will 
not invalidate it or release the collector or his sure- 
ties from liability under it;® and the bond, although 
wholly ineffective as a statutory obligation, may 
still be a good common-law bond.® 

Amount. The amount of the bond should cor- 
respond with the sum prescribed by, or under the 
authority of, a statute;’ but a bond for a greater 
amount is not invalid;8 and on the other hand, the 
fact that it is for less than the statutory penalty 
dogs not protect the collector against a judgment.® 

Warrant of attorney to confess judgment. The 
statutes of some jurisdictions are construed to re- 
quire a warrant of attorney to confess judgment 
to be subjoined to the bond where the surety is an 
individual?® or a corporation not authorized to do 
a surety business in the state,11 but not where the 
surety is a corporation authorized to do a surety 
business in the state.1? 

[§ 1332] (4) Sureties.1* Under the statutes of 
some jurisdictions an individual,!* a corporation 
not doing a surety business in the state,1° or a cor- 
poration duly authorized to do a surety business 
in the state,1® may be a surety on the bond of a 
tax collector. A statute relating specifically to 
the bond of a tax collector and requiring the surety 
to be a surety company qualified to do business in 
the state may be constitutionalt’ and controlling ;18 
but where there are general laws permitting either 
individuals or guaranty and fidelity companies to 
be given as sureties, a local act requiring the surety 
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to be a guaranty company violates a constitutional 
provision prohibiting the enactment of a special 
law in any ease for which provision has been made 
by an existing general law,!® and should not be giv- 
en effect.?° 

Affidavit as to property. Where the statute gov- 
erning at the time requires no affidavits of sureties 
relative to the property owned by them, a bond is 
not void because affidavits filed by the sureties do 
not comply with the requirements of another stat- 
ute formerly applicable.?1 

Mental capacity. A person has sufficient mental 
capacity to bind himself by signing a tax collector’s 
bond as surety where, at the time of signing, he 
knows what he is doing, as well as the effect of 
his act, and has the capacity to decide to become a 
surety.?? 

Additional sureties may be required when deemed 
proper by the court or board having authority in 
the premises.” 5 

[§ 1333] (5) Approval.24 It is a common and 
an important provision of the statutes that the col- 
lector’s bond shall be approved by some court, board 
or officer designated for that. purpose.2®> A part of 
the duty of the court or officer is an inquiry into 
the financial responsibility of the sureties offered ;2¢ 
and approval of a tendered bond which does not com- 
ply with the statutes as to sureties is properly with- 
held;?* but if the bond presented is correct in form 
and amount, and the sureties are satisfactory, the 
court or board which is to pass on it must approve 
it,?® and may be compelled by mandamus to do so.22 
According to some authorities, a wrongful or un- 


Dedge v. Branch, 20 S.E. 657, 94 Ga.]116. (2) Misrecital of amount to be 18. Isbell v. Riddle, supra. 
37. (2) The collector may adopt the] collected. Grant County Justices v. 19. Maloy vy. Williams, 78° S.E. 
seal of one of the sureties. Richard-| Bartlett, 5 B.Mon. (Ky.) 195. (3) 


son v. Rogers, 50 How.Pr. (N.Y.).403; 
Wilder v. Butterfield, 50 How.Pr. (N. 
Y.)" 385. ; 

3. Ala—Calhoun. v. Lunsford, 4 
Port. 345. 

Me.—Lord v. Lancey, 21 Me. 468. 

N.H.—Horn vy. Whittier, 6 N.H. 88. 

N.Y.—Village of Warren v. Philips, 
30 Barb. 646. 

Ont.—Judd v. Read, 6 U.C.C.P. 362. 

[a] Bond is properly made payable 
to commissioner of roads and reve- 
nues of the county where the man- 
agement of the fiscal affairs of the 
county is vested in him. Payne v. 
Royal Indemnity Co., 147 S.E. 95, 168 
Ga.TT. 

4 Town of Enfield vy. Hamilton, 
148 A. 353, 110 Conn. 319; McEachron 
v. New Providence Tp., 35 N.J.Law 
528; Com. v. Dauphin County Com’rs, 
8 Pa.Dist.. 584, 15 Pa.Co. 233; Kin- 
cannon v. Carroll, 9 Yerg. (Tenn.) 
11; 30 Am<-D. (391. 

[a] Yendered bond held sufficient. 
—Smith v. Randlette, 56 A. 199, 98 


5.  Ala.—Bromberg v. Fidelity, 
etc., Co., 36 So. 622, 139 Ala. 338; 
State v. Flinn, 77 eee 100; Arm- 
trong v: State, Minor F 
F ge -Hodekin vy. Holland, 34.Ark. 
200. : 

Ky.—Grant County Justices . v. 
Bartlett, 5 B. Mon. 195. 

La.—Bradley v. Rapp, 10 La.Ann. 
589. 
Me.—Trescott v. Moan, 50 Me. 347. 

Md.—Frownfelter v. State, 5 A. 410, 
66 Md. 80. ’ 

Miss.—De Soto County v. Dickson, 
34 Miss. 150. 

Mo.—Wimpey v. Evans, 84 Mo. 144. 

N.H.—Pierce v. Richardson, 37 N. 


. 306. 
Bo New York v. Goldman, 26 
N.E. 456, 125 N.Y. 395; Wilder v. 


rfield, 50 How.Pr. 385. ; 
Bice Mebean v. State, 8 Heisk. 
22: Miller v. Moore, 2 Humphr. 421. 
[a] Rule applied to: (1) Surplus- 
age. Walker v. Chapman, 22 Ala. 


A collector’s bond will be held good, 
although it has no witness, or is dat- 
ed on Sunday, if it appears to have 
been delivered on Saturday, or the 
collector is recited in it to have been 
chosen, instead of appointed, or its 
acceptance was not in writing and can 


only be shown by parol. Pierce v. 
Richardson, 37 N.H. 306. 
6. Lord v. Lancey, 21 Me. 468; 


Sweetser v: Hay, 2 Gray (Mass.) 49; 
Horn v. Whittier, 6 N.H. 88; Gov- 
ernor v. Allen, 8 Humphr. (Tenn.) 
176; Goodrum v. Carroll, 2 Humphr. 
(Tenn.) 490, 37 Am.D. 564. 

7. Hodgkin v. Holland, 34 Ark. 
200; Kane v. Garfield, 13 A. 800, 60 
Vt. 79; Spear v. Ditty, 8 Vt. 419. 

fa] Amount held controlled by lo- 
cal law.—County Com’rs of Harford 
County v. Rouse, 119 A. 153, 141 Md. 
549. 

[b] Record of county board.— 
Where the statute fixes the amount 
of the tax collector’s bond, but also 
provides that the county board may 
require a bond in a greater amount 
when the case requires it, a bond in 
a greater amount cannot be required 
uniess the record of the board shows 
a determination of the necessity for 
such bond. Gorman v. Boise County, 
1 Idaho 553 [error dism 19 Wall. (U. 
S.) 661, 22 L.Ed. 226]. 

{c] Penalty of bond held sufficient. 
—Hulbert Special School Dist. v. 
Cooper, 20 S.W.(2d) 322, 180 Ark. 29. 

8. Matthews v. Lee, 25 Miss. 417. 

9. Mabry v. Tarver, 1 Humphr. 
(Tenn.) 94. 

10. State v. Hollingsworth, 94 A, 
898, 28 Del. 484. 

11. State v. Hollingsworth, supra. 
State v. Hollingsworth, supra. 
13. Approval of sureties see infra 


State v. Hollingsworth, 94 A. 
898, 28 Del. 484. 
35. State v. Hollingsworth, supra. 
16. State v. Hollingsworth, supra. 
17. Isbell vy. Riddle, 106 So. 143, 
213 Ala. 686. 


1054, 140 Ga. 376. 

20. Maloy v. Williams, supra. 

21. Hulbert Special School Dist. v. 
seouen 20 S.W.(2d) 3822, 180 Ark. 


22. oath vy. Gilbert, 175 F. 1, 99 
23. Com. v. Adams, 3 Bush (Ky.) 


24. Time see supra § 1330. 

25. See statutory provisions. 

[a] Statute providing for filing in 
the auditor’s office of a bond which 
has been approved by the probate 
judge does not authorize the auditor 
to reject or refuse to accept a bond 
which has been approved by the pro- 
bate judge. Bromberg y. Fidelity, 
etc., Co., 36 So. 622, 189 Ala. 338. 

[b] Approval held _ sufficient.— 
Maryland Casualty Co. v. State of Ar- 
kansas, for Use and Benefit of Mis- 
sissippi County, Ark., 40 F.(2d) 395 
(approval by the county judge, under 
the law of Arkansas, where no citizen 
expressed dissatisfaction so as to re- 
quire approval by the circuit court 
or its judge); Butler v. Washburn, 
25 N.H. 251 (approval by majority of 
board); McLean v. State, 8 Heisk. 
(Tenn.) 22; Oglesby v. State, 11 S. 
W. 873, 73 Tex. 658 (approval coupled 
with an objection to the collector’s 
eligibility which the controller had no 
jurisdiction to raise). 

[c] Where two honds for same pe- 
riod are approved at different times, 
the second is good as a common law 
bond. Hudson y. Miles, 71 N.E. 63, 
185 Mass. 582, 102 Am.S.R. 370. 

26. Oliver v. Martin, 36 Ark. 134; 
Gorman v. Boise County, 1 Idaho 553 
{error dism 19 Wall. (U.S.) 661, 22 
L.Ed. 226]. 

27. Isbell v. Riddle, 106 So. 1438, 213 
Ala. 686. 

28. Smith v. Randlette, 56 A. 199, 
98 Me. 86; Mattern vy. Allegheny Coun- 
ty, 12 Pa.Dist. 244. 

29. Mattern v. Allegheny County, 
supra, 
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authorized refusal to approve his bond doés not 
prevent the collector from being an officer de jure;*° 
but, according to other authorities, approval is a 
condition precedent to the right to exercise the 
duties of the office?! and to the transmission of the 
tax list and warrant to the collector.*? The bond 
may be binding on the collector and his sureties, if 
he acts under it, in the absence of proper approv- 
lec 

Appeal from order of approval may, under the 
broad terms of some statutes, be taken by any per- 
son having an interest in the matter,** even though 
he is not a party to the proceeding®® and made no 
objection, at the time, to the approval of the bond.*® 

[§ 1334] (6) Bond of Sheriff as Collector.*” 
Where the collection of taxes is committed to the 
sheriff,?® a separate bond for their collection may 
be given by him voluntarily®® or in pursuance of 
statutory requirements.*? A bond so given is gov- 
erned by the same principles which apply to the 
ordinary bonds of tax collectors,#! and in respect 
thereof no question can be raised as to the validity 
of the obligor’s title to the office of sheriff,*? pro- 
vided he was at least sheriff de facto,+* nor as to 
the execution or sufficiency of his bond as sheriff.44 

[§ 1335] (7) Bond of Deputy Collector. A bond 
of a deputy collector may properly describe him 
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as deputy collector of the county where he is gen- 
erally known by that appellation.** Under a stat- 
ute permitting a county treasurer, solely for his 
own security, to take a bond from a person appoint- 
ed deputy to assist him in the collection of taxes, 
he may waive ‘a bond.*® 

[§ 1336] b. Liability on Bonds*7—(1) In Gen- 
eral. The extent of liability on a tax collector’s 
bond is measured in the first instance by the ex- 
press condition of the bond*® and pertinent taxa- 
tion statutes which are as much parts of the con- 
tract entered into by the collector and sureties as 
matters expressly stated therein.t® The bond,, of 
course, relates to and covers taxes®® of the class 
or classes enumerated in, or within the terms of, 
the bond;*! in some jurisdictions it 1s provided by 
statute that the bond shall bind the collector and 
his sureties for all moneys which shall come into 
his hands by virtue or color of his office;®* and, 
either by force of a statute or the terms of the 
bond itself, the bond may inure to the protection 
of individuals against the tortious or illegal acts 
of the collector;** but, under a bond or statute not 
sufficiently broad to cover such a matter, there is 
no liability on the bond for money illegally bor- 
rowed by county officers and received by the col- 


30. Smith v. Randlette, 56 A. 199, 
98 Me. 86; State ex rel. Abington v. 
Reynolds, 218 S.W. 334, 280 Mo. 446 
{quashing record 211 S.W. 885, 201 
Mo.App. 335, and conformed to (App.) 
Abington v. Harwell, 223 S.W. 1119]. 

31. Mattern v. Allegheny County, 
12 Pa.Dist. 244; Com. v. Ross, 5 Pa. 
Co. 593. 

32. Hudson v. Miles, 71 N.E. 63, 
185 Mass. 582, 102 Am.S.R. 370. 

33. Maryland Casualty Co. v. State 
of Arkansas, for Use and Benefit of 
Mississippi County, Ark., 40 F.(2d) 
395; McCauley v. State, 21 Md. 556; 
Wendell v. Fleming, 8 Gray (Mass.) 
613; Moore v. State, 9 Mo. 334. 

Estoppel to dispute due approval 
See infra § 1346. 

34. Hulbert Special School Dist. v. 
poppers 20 S.W.(2d) 322, 180 Ark. 


Os 

{a] “School and drainage districts 
are persons within the meaning of the 
statute.” Hulbert Special School 
Dist. v. Cooper, 20 S.W.(2d) 322, 180 
Arke- 229 Si. 

35. Hulbert Special School Dist. v. 
Cooper, 20 S.W.(2d) 322, 180 Ark. 
29 


36. Hulbert Special School Dist. y. 
Cooper, supra. 

387. Liability on bond given by 
hares see Sheriffs and Constables § 
950. 

38. Sheriff as ex officio collector 
See Supra § 1298. 

39. State v. Harney, 57 Miss. 863. 

40. McCauley v. State, 21 Md. 556. 

41. Calloway v. Com., 4 Bush 
(Ky.) 383; Thompson vy. Com., 10 Ky. 
L. 118; McGuire v. Bry, 3 Rob. (la.) 
196; Lay v. State, 5 Sneed (Tenn.) 
604; Governor y. Porter, 5 Humphr. 
(Tenn.) 165; Mabry v. Tarver, 1 
Humphr. (Tenn.) 94; Winslow vy. 
Com., 2 Hen.&M. (12 Va.) 459. 

[a] Bond should cover both state 
and county taxes.—Leslie County vy. 
Maggard, 279 S.W. 335, 412 Ky. 354, 

42. Police Jury v. Haw, 2 La. 41, 
20 Am.D. 294; State y. Lafayette 
‘County Ct., 41 Mo. 545. Compare Pat- 
ton v. Lair, 4 J.J.Marsh. (Ky.) 248 
(the obligor is estopped by his bond 
.to deny that he is collector, but he is 
i estopped to deny that he is sher- 
a . 


43. Police Jury vy. Haw, 2 La. 41, 
20 Am.D. 294. 
44. Com. v. Howard, 36 S.W. 556, 


99 Ky. 542, 18 Kya. 412; State v. 
Lafayette County Ct., 41 Mo. 5465. 

a). ite Post v. Sheppard, 4 Gill (Md.) 
ose McCormick v. Fitch, 14 Minn. 


47. liability, in respect of taxes, 
on bond given by sheriff see Sheriffs 
and Constables § 950. 

48. U.S.—Leggett vy. Humphreys, 
21 How. 66, 16 L.Ed. 50; U.S. v. Boyd, 
15 Pet. 187, 10 L.Ed. 706; Miller v. 
Stewart, 9 Wheat. 680, 6 L.Ed, 189. 

Ga.—Fannin County vy. Pack, 102 S. 
H. 166, 149 Ga. 703 [answers to cert 
questions conformed to 102 S.E. 167, 
24 Ga.App. 76]. 

Ky.—Osenton v. Burnett, 41 S.W. 
2 Oni MOwscyrdan HOO: 

N.Y.—New York y. Goldman, 26 N. 
SD Gye Lida IN ion 

Or.—Lake County vy. Neilon, 74 P. 
212, 44 Or. 14: 


Pa.—Cannell v. Crawford County, 


59 Pa 196; .Com.. v. “Worrall,..342 Pa. 
Co. 618. 
[a] , Construction to secure fidelity. 


—A bond of a tax collector, condition- 
ed on the faithful performance of his 
duty, must be construed in such a 
way as to secure the fidelity of the 
officer under the law. Olean y. King, 
22. N.E. 559, 116 N.Y. 355. 

49. State v. Hathorn, 36 Miss. 491; 
Worth vy. Cox, 89 N.C. 44. 

[a] Existing or new legislation.— 
It is the statute existing at the time 
the contract of the sureties is made 
that enters into and becomes a part 
of it. If a new statute imposes on 
the collector duties not in any way 
germane to those previously required 
of him, the sureties on his bond, ex- 
ecuted before the passage of the act, 
are not responsible for any delinquen- 
cies of the collector in the perform- 
ance of the new duties imposed. 
White v. Hast Saginaw, 6 N.W. 86, 43 
Mich, 567; Spokane County v. Allen, 
37, P. 428, 9 Wash. 229, 43 Am.S.R. 
830. But see Prairie v. Worth, 78 N. 
C. 169 (where it was said that the 
power which imposes the burden of 
taxation can legally indulge, mitigate, 
or suspend the assessment and col- 
lection of its revenues;, and every col- 
lecting officer accepts office and gives 
bond affected with notice and subject 
to the exercise of this right of sov- 
ereignty, which enters into and be- 
comes a part of the contract with the 


state, and is as binding on the bonds- 
men as any express condition cf the 
bond), 

[b] General and special bonds.— 
Where a tax-collector is required to 
perform a duty special in its nature 
and to give a special bond for its 
faithful performance, no liability at- 
taches therefor to his general bonds- 
men in the absence of an express dec- 
laration in the bond or an express 
statutory provision to the effect that 
they shall be so liable. Common- 
wealth v. Perrego, 40 Pa.Super. 320. 

50, Johnson yv. Goodridge, 15 Me. 
29; State v. Woodside, 30 N.C. 104. 

[a] Advance of state taxes.— 
Where the collector receives state 
taxes aS well as local taxes, and fails 
to account for the same, and the lo- 
cal authorities advance the amount 
of the state taxes and pay them to the 
State treasurer, the collector and his 
Sureties are liable therefor. Rich- 
mond v. Toothaker, 69 Me. 451; Jan- 
sen v. Ostrander, 1 Cow. (N.Y.) 670. 
Compare Norridgewock vy. Hale, 14 A. 
943, 80 Me. 362 (although it is the 
duty of the collector, rather than the 
town treasurer, to pay over the state 
taxes, yet, where the same person is 
both collector and treasurer, he, as 
treasurer, paid over the taxes, and as 
collector was allowed credit therefor, 
there is no liability on the collector’s 
bond). 

_ [b] ‘Where collector receives cred- 
it for illegal fees and commissions, 
the sureties are bound on the bond 
for the sums of money in his hands 
which arose from taxes and are equal 
to the unlawful fees and commissions. 
aso v. Cook, 218 S.W. 740, 187 Ky. 

Particular acts or omissions relat- 

ing to taxes see infra § 1339. 


51. See infra § 1337. 
52. See statutory provisions. 
{a] Taxes due from nonassessed 


property which are collected as if the 
property had been assessed are mon- 
eys coming into the hands of the 
collector by color of his office, and 
are within the bond. Mason vy. Cook, 
218 S.W. 740, 187 Ky. 260. 

53. Palmer v. Pettingill, 55 P. 653, 
6 Idaho 346; State v. Schacklett, 37 
Mo. 280; Chamberlain Banking House 
Pigs cole. 83 N.W. 729, 60 Neb. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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lector;°* nor is there any liability on the bond to 
a newspaper publisher for the cost of, or compen- 
sation for, publication of advertisements of sales 
of property for taxes.®> 

[§ 1337] (2) Nature of Tax.5* If the bond is 
conditioned only for the collection and payment of 
a particular tax by name, or a particular class of 
taxes, it covers such, and only such, taxes as come 
clearly within the description,®? but if it is con- 
ditioned for the faithful performance of the col- 
lector’s duty, or for the payment of all money col- 
lected by him, it will cover every class and variety 
of taxes lawfully committed to him for colleetion,®® 
including new taxes provided for by statutes en- 
acted after the execution of the bond,®® a special 
tax which he is charged to collect, although he may 
be required to give, or may actually give, a sepa- 
rate bond to cover it,*® and arrears of taxes re- 
maining uncollected by his predecessor,®! unless he 
is not bound to collect such arrears.*? 

[§ 1338] (8) Term or Period Covered. Where a 
tax collector is elected or appointed for a limited 
term, the sureties on his bond for the term are 
responsible for his acts or defaults within the 
term,®* even in respect of money collected before 
the bond was executed®* or taxes imposed by a levy 
made after the giving of the bond.®> On the other 
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hand, the sureties are responsible only for acts or 
defaults within the term;°° they are not responsi- 
ble for matters prior to the beginning of the term®? 
or for acts or defaults after the expiration of the 
term.°S Where a bond is given for a shorter pe- 
riod than the term, liability thereon is restricted 
to the period for which it is given.®® 

Where collector is continued in office for more 
than one term, but gives separate bonds with dif- 
ferent sureties, the lability of the sureties is to 
be estimated the same as if a different person had 
been chosen to fill the second term.?° However, 
there is a conflict of authority on the question wheth- 
er the sureties on the bond for the second term are 
liable, for public money which the collector has in 
his hands, and has not accounted for, at the begin- 
ning of the second term, some courts holding that 
they are,’ and others that they are not,7? liable 
for it. <A particular bond may, of course, be so 
worded as to create a continuing obligation not only 
for the current term, but also for such further time 
as the incumbent may serve.7? 

[§ 1839] (4) Breach of Condition. Failure to 
cause assessment of omitted property. Where the 
bond is conditioned for the performance of the col- 
lector’s duties, and a statute makes it his duty to 
cause all property omitted from assessment for tax- 


54. Frost v. Mixsell, 38 N.J.Eq.;24 Ark. 142. 66. Moss v. State, 10 Mo. 338, 47 
586. Ky.—Whaley v. Com., 61 S.W. 35,]Am.D. 116. 
55. State v. Montague, 15 So. 589,|110 Ky. 154, 23 Ky.L. 1292; Schuff v. 67. Montgomery v. Governor, §& 


e. Fla. 32; Brown y. Phipps, 14 Miss. 
5 


Personal liability of officer see in- 
fra § 1643. 
56. Poor taxes see Paupers §§ 27, 


57. Ward v. Stahl, 81 N.Y. 406; 
Lindsay v. Dozier, 44 N.C. 275; 
Crumpler v. Governor, 12 N.C. 52; 
Com. y. Reinhart, 15 Pa.Co. 487. 

[a] Special collector.—A bond for 
the faithful performance of the duties 
of special collector, given under a 
statute providing that _a special col- 
lector shall be required to give bond 
for and collect only such taxes or 
moneys aS may be mentioned or pro- 
vided for in the order of the county 
court appointing him, does not cover 
taxes not mentioned in the order of 
appointment. Commonwealth Vv. 
Moody, 150 S.W. 680, 150 Ky. 571. 

[b] Tax not appearing on dupli- 
cate is not within a bond conditioned 
that the collector shall collect and 
pay over or account for the whole 
amount of taxes charged and assess- 
ed in the duplicates delivered to him. 
Dunbar Borough School Dist. v. Ker- 
win, 20 Pa.Dist. 404. 

58. Ark.—Moose y. Bartlett, 277 S. 
We 340, 169 Ark. 963. 

Ill People v. Hoover, 92 Ill. 575. 

Ky.—Leslie County v. Maggard, 
279 S.W. 335, 212 Ky. 354; Adair v. 
Hancock Deposit Bank, 53 S.W. 295, 
107 Ky. 212, 21 Ky.L. 934; 
County v. Watson, 50 S.W. 861, 106 
Ky. 500, 21 Ky.L. 61; Howard v. Com., 
49 S.W. 466, 105 Ky. 604, 20 Ky.L. 
1411; Lyons v. Breckenridge County 
Ct., 42 S.W. 748, 101 Ky. 715, 19 Ky.L. 
951; Taylor v. Nunn, 2 Metc. 199; 
Catron y. Com., 52 S.W. 929, 21 Ky.L. 
650. 

La.—-State v. Hampton, 14 La.Ann. 


679: Dunean v. State, 7 La.Ann. 377; 
Buffington v. Dinkgrave, 4 La.Ann. 
548: McGuire v. Bry, 8 Rob. 196. 


Mass.—Ashby v. Wellington, 8 Pick. 
524. 

Pa.—Commonwealth v. Sitler, 102 
Arete, W208 avd 00. 

5% Walker v. Chapman, 22 Ala. 
116; State v. Hathorn, 36 Miss. 491; 
McLean y. State, 8 Heisk. (Tenn.) 

60. U.S.—Indiana Bridge Co. v. 
Carr, 95 F. 594, 37 C.C.A. 187. 


Ark.—Christian vy. Ashley County, ; Kelley, 


Pulaski, 


Pflanz, 35 S.W. 132, 99 Ky. 97, 18 Ky. 
L. 25. Compare Cook v. Clark, 16 S. 
W. 269, 13 Ky.L. 100 (holding other- 
wise where the officer was ordered to 
collect a tax, provided he executed a 
bond, but he failed to give the bond 
and hence the collection of the tax 
was not confided to him). 


: Miss.—State v. Hathorn, 36 Miss. 
91. 
: Pope gaa Seas v. Wilson, 78 N.C. 
64. 


W.Va.—State yv. Poling, 28 S.E. 930, 
44 W.Va. 312. 

fa] Special bond for collection 
only.—A general bond given by a tak 
collector for the faithful performance 
of his duties secures the payment of 
taxes collected by him for drainage 
districts where a separate bond giv- 
en by him secures the collection only, 
and not the payment, of such taxes. 
Watson v. El Paso County, (Tex.Civ. 
App.) 202 S.W. 126. 

Special bond for school taxes see 
Schools and School Districts § 842%. 

61. Washington vy. Walker, 29 F. 
Ca siINon [7285.77 20) Cranche:C.1293i5 
Greene County v. Taylor, 77 N.C. 404. 


62. Edwards y. Taylor, 4 Bibb 
(Ky.) 353; State v. Rollins, 29 Mo. 
267. 

63. 


Trescott v. Moan, 50 Me. 347; 
Commonwealth y. Gutelius, 135 A. 


215, 287 Pa. 446; Com. v. Stambaugh, 
30 A. 293, 164 Pa. 437; Maddox vy. 
Shacklett, (Tenn.Ch.App.) 36 S.W. 


731; Chandler v. State, 1 Lea (Tenn.) 
296; Allison v. State, 8 Heisk. (Tenn.) 
312: Mclean v. State, 8 Heisk. 
(Tenn.) 22; Knight v. Harper, (Tex. 
Civ.App.) 279 S.W. 589. 

64. Fidelity, etc., Co. v. Com., 47 
S.W. 579, 49 S.W. 467, 104 Ky. 579, 
20 Ky.L. 788, 1402; Combs vy. Breath- 
itt County, 38 S.W. 138, 39 S.W. 338, 
18° Ky.L. 809; Hudson v. Miles, 71 
N.E. 63, 185 Mass. 582, 102 Am.S.R. 
370; Harris v. State, 55 Miss: 50; Con- 
over v. Middletown Tp., 42 N.J.Law 
382. See Lake County v. Neilon, 74 
Pp. 212, 44 Or. 14 (the bond covers 
funds previously collected and still 
in the hands of the collector, but not 
funds previously collected, disposed 
of for his own use, and not subse- 
quently restored). ; 

65. Grayham v. Washington Coun- 
ty Ct. 9 Dana (Ky.) 182; State v. 
43 Tex. 667. 


pee 68; Coffield v. McNeill, 74 N.C. 
68. Brewer v. King, 63 Ala. 5113. 
Freehold Tp. v. Patterson, 38 N.J. 
Law 255; Prince v. McNeill, 77 N.C. 
398; McKenzie v. Hill County, (Tex: 
Civ.App.) 263 S.W. 1073. 
69. Sullivan County v. Middendorf, 


7 Pa.Super. 71. 
70. U.S. v. Eckford, 1 How. (U.S.) 
250, 11 L.Ed. 120; Crawford v. Car- 


son, 35 Ark. 565. 

[a] Apportionment of liability 
among different sets of sureties.—In 
Suits on the bonds of a collector of 
taxes to recover a deficiency in his 
accounts, extending over three years, 
there being no evidence as to pre- 
cisely when the deficit commenced, or 
in which of the three years it oc- 
curred, it was held proper to divide 
the total deficit among the three bonds 
in the proportion of the sums collect- 
ed by the collector on each yearly 
commitment of taxes into his hands. 
Eo psburs vy. Dickinson, 7 A. 9, 78 Me. 


_ 71. U.S.—Walker County y. Fidel- 
iy etexCon tLOt EA 8bks 47> ClegAs 


Ark.—Haley v: Petty, 42 Ark. 392. 
oOUMi ee tar Ord v. Franey, 47 Conn. 


Ga.—MecWhorter v. Chattooga 
County, 114 S.E. 208, 154 Ga. 289, 
Or.—Lake County y. Neilon, 74 P. 
212, 44 Or. 14. 
Pa,—Castor’s 
337. 
Shale Phan ease v. Moore, 3 Humphr. 
Tex.—Tinsley v. Rusk County, 42 
Tex. 40. . 


Appeal, 2 Pennyp. 


W.Va.—Spencer Dist. Bd. of Educa-= 
tion y. Cain, 28 W.Va. 758. { 

72. I11—Coons v. People, 76 Ill. 
383. 


Ky.—Newman v. Metcalfe County 
Cte aeBush 67: 

La.—Voisin v. Guillet, 4 Rok. 267. 

Miss.—Lewenthall vy. State, 51 Miss. 
645. 
N.J.—Frost v. -Mixsell, 38 N.J.Eq.. 
586. 

N.C.—Fitts v. Hawkins, 9 N.C. 394. 

73. Lynn v. Cumberland, 26 A. 
1001, 77 Md. 449; City of Newbury- 
port v. Davis, 95 N.H. 110, 209 Mass. 
126. 
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ation to be assessed, a failure to perform this duty 
is a breach of the bond.’ 

Failure to collect. Failure of a tax collector to 
collect the legal taxes within the time required by 
law is a breach of the condition of his bond for 
which his sureties are liable,*® at least to the extent 
of such taxes as were lost through his remissness 
or neglect,*® and where no.weason, valid in law, for 
failure to collect is shown;‘’ but the sureties may 
show in mitigation of damages, if not in bar of 
the action, any circumstances which made it im- 
possible for their principal to effect collections or 
which would be a sufficient legal excuse for his fail- 
ure to do so.7* Also, the collector and his sureties 
are ordinarily liable on the bond for any loss result- 
ing from a private arrangement between the col- 
lector and taxpayers whereby he gave tax receipts 
and extended credit or otherwise did not collect 
the taxes in cash;‘® but it is otherwise where the 
bond covers only the payment over of taxes col- 
lected, and not the collection of the taxes;8° and 
there is no liability on the bond of a deputy tax 
collector to the tax collector for postponement of 


74. Mason v. Cook, 218 S.W. 1740, [a] 
187 Ky. 260; Alexander vy. Owen Coun- 
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Excuses held insufficient.— 
(1) Complaints of illegality of the tax 
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the collection of taxes where the latter authorized, 
or consented to, such postponement,*! even though 
the deputy, as an individual, assumed responsibility 
for subsequent payment of the taxes and failed to 
discharge this personal obligation.*? 

Failure to pay over collections. The collector and 
his sureties are liable for taxes which he has re- 
ceived and failed to pay over at the appointed time.** 
Unless the condition of the bond is limited to taxes 
for which he has a sufficient warrant,°* the rule ap- 
plies to taxes which were voluntarily paid to him and 
for the collection of which he did not have a suffi- 
cient warrant or other lawful authority.®® 

Payment to unauthorized person. If the tax col- 
lector pays over the money in his hands to any per- 
son other than the officer authorized by law to re- 
ceive it, it is a breach of the condition of his bond;*® 
and even if the political division entitled to the taxes 
eventually receives the whole of the money, he is 
still liable in nominal damages.** 

Wrongful enforcement of taxes. A surety is not 
liable, under’ a statute imposing liability on him for 
any wrongful act committed by the principal under 


Ky.—Pulaski County v. Elrod, 66 
S.W. 1017, 23 Ky.L. 2231; Combs v. 


ty, 124 S.W. 386, 136 Ky. 420. 

ze Ala—state v. Lott, 69 Ala. 
Cal.—People v. Smith, 55 P. 765, 123 

Cal. 70. 

Boge. eee v. Dorsey, 3 Gill & J. 


7Miss—Boykin v. State, 50 Miss. 


._N.Y.—People v. Gass, 100 N.E. 404, 
206 N.Y. 609; Fake v. Whipple, 39 
Barb. 339 [aff 39 N.Y. 394, 7 Transcr. 
A, 116]. 

Vt.—Montpelier v. Clark, 32 A. 252, 
67 Vt. 479. 

Va.—Ballard v. Thomas, 19 Gratt. 
(60 Va.) 14. 

76. Cal.—People v. Smith, 55 P. 
765, 123 Cal. 70. 

Md.—Thompson vy. Henderson, 142 
A. 525, 155 Md. 665, 58 A.L.R. 1213; 
pence y. State, 121 A. 636, 142 Md. 
sige SMa aay v. Bell, 9 Meta, 


S.C.—State v. Irby, 26 S.C.L. 485. 
Siena nek Vv. Perry; 20. U-C.Q.B. 
“Taxes should be promptly collect- 
ed and, if the collector fails to en- 
force their payment within the period 
allotted through a levy by way of dis- 
tress or execution upon any of the 
real or personal property of the tax 
debtor, it is his own neglect if the 
taxes are thereby lost, and he and his 
bond are answerable therefor to the 
State for his default.” Thompson y. 
Henderson, 142 A. 525, 155 Md. 665, 
672, 58 A.L.R. 1218. 

[a] Rule applied.—Under St. 
(1903) § 4147, providing that, if the 
sheriff or collector of revenue with- 
out reasonable excuse fails to pay to 
any person entitled thereto’. the 
amount due on any claim allowed by 
the fiscal court and payable out of 
the taxes levied by it, if collected or 
collectable by him, he and his sureties 
Shall be liable therefor, where a spe- 
cial levy was made by the fiscal court 
to pay a judgment against a county, 
a collector of state and county taxes 
was appointed and gave bond, his at- 
tention was called to the special tax, 
and he refused to collect it, but did 
not pretend that it was not collecta- 
ble, he and his sureties were liable on 
his official bond. Com. v. Wade, 104 
S.W. 965, 126 Ky. 791, 31 Ky.L. 1185. 

77. Mast vy. Nacogdoches County, 
71 Tex. 380; Ward v. Marion County, 
62 S.W. 557, 63 S.W. 155, 26 Tex.Ciy. 
App. 361. 


and threats to enjoin collection, where 
the officer was not prevented by in- 
junction or any legal process from en- 
foreing collection. Lyons v. Breckin- 
ridge County Ct., 42 S.W. 748, 101 Ky. 
715, 19 Ky.L. 951. (2) Lack of war- 
rant, where the collector would have 
been furnished with one had he asked 
for it and he suffered no loss by rea- 
son of its absence. Com. v. Titman, 
23 A. 1120,°:148 Pa. 168. , 

78. See cases infra this note. 

[a] Rule applied to: (1) Lack of 
negligence. Stearnes:v. Edmonds, 66 
So. 714, 189 Ala. 487 (deputy tax col- 
lector); Town of Enfield v. Hamilton, 
152 A. 285, 112 Conn. 314: (2) In- 
ability of particular persons to pay 
their taxes. Colerain y. Bell, 9 Metc. 
(Mass.) 499. (3) Taxes on corporate 
stock in a corporation which, before 
the tax bills reached the collector’s 
hands, has ceased to exist or been dis- 
solved. Shanahan y. State, 121 A. 
636, 142 Md. 616. (4) Taxes on prop- 
erty under the control and jurisdic- 
tion of the court, during the period 
fixed by law within which the tax 
collector shall perform his duties. 
Shanahan y. State, supra. (5) Depri- 
vation of one of the regular remedies 
for enforcing collection. Harpswell 
v. Orr, 69 Me. 393. (6) Death of col- 
lector during term. Montgomery v. 
Governor, 7 How. (N.Y.) 68. (7) Ex- 
piration of term of office on the date 
the taxes became delinquent. Carl v. 
Thiel, 277 S.W. 485, 211 Ky. 328. (8) 
Collection actually made by succes- 
sor. Town of Enfield v. Hamilton, 
152 A. 285, 112 Conn. 314. 

79. Taaffe v. Sanderson, 294 S.W. 
74,173 Ark. 970, 976; McLean v. State, 
8 Heisk. (Tenn.) 22; Ward v. Marion 
County, 62 S.W. 557, 638 S.W. 155, 26 


Tex.Civ.App. 361; Austin v. Fox, 
(Tex.Commn.App.) 1 S.W.(2d) 601 
[aff (Civ.App.) 297 S.W. 341]. 

80. Hartford v. Franey, 47 Conn. 


76. And see Ward v. Marion County, 
62 S.W.. 557, 63° S.W. 155, 26 Tex.Civ. 
App. 361 (dictum). 

81. Stearnes v. Hdmonds, 
714, 189 Ala. 487. 

82. Stearnes v. Edmonds, supra. 

83. U.S.—State of Missouri v. Fed- 
eral Lead Co., 265 F. 305. 

Cal.—Lawrence vy. Doolan, 5 P. 484, 
9 P. 159, 68 Cal. 309. . 

Ga.—Fidelity & Deposit Co. of 
Maryland v. State, 97 S.E. 665, 23 Ga. 
App. 132 [conforming to answers to 
egethed questions 97 S.E. 536, 148 Ga. 


66 So. 


Miss.—Boykin v. State, 50 Miss. 
375. 
z Hughes, 30 Barb. 

605 [aff 26 N.Y. 514]. 

N.C.—Perry v. Campbell, 

Pa.—Commonwealth v. Houk, 96 Pa. 
Super. 363. 

W.Va.—Bennett v. McWhorter, 2' 
W.Va. 441 


Breathitt County, 46 S.W. 505, 20 Ky. 
L. 529 : 
N.Y.—Looney v. 
63 N.C. 
257. 
PT tae a eae v. State, 8 Heisk. 
Ont.—Charlottenburgh v. Barrett, 


16 Ont.W.N. 154; Baby v. Drew, 5 
U-C.Q5B...556. 
[a] Failure, after redemption, to 


repay amount of overbid to purchaser. 
—Under Annot. Code (1892) §§ 3819, 
3820, 3824, providing that on a pur- 
chaser paying at a tax sale a sum in 
excess of the amount of taxes, when 
the excess at the time of redemption 
is in the hands of the tax collector, 
it shall be refunded to the purchaser, 
and the collector’s bond shall be lia- 
ble therefor, etc., the liability of a 
tax collector to repay an overbid at 
a tax sale arises when redemption has 
been effected, and a failure then to 
pay it is a breach of his bond. In- 
dianola Bank v. Dodds, 44 So. 767, 90 
Miss. 767. : 
84 Foxcroft v. Nevens, 4 Me. 72. 
be Fla.—State v. Rushing, 17 Fla. 


rok ee v. Goodridge, 15 Me. 

Md.—Lynn v. Cumberland, 26 A. 
1001, 77 Ma. 449. 

Mich.—Berrien County ‘Treasurer 
v. Bunbury, 7 N.W. 704, 45 Mich, 79. 

Miss.—Adams v. Saunders, 42 So. 
602, 89 Miss. 784, 119 Am.S.R. 720, 11 
Ann.Cas. 327. 

Or.—Lake County v. Neilon, 74 P, 
212, 44 Or. 14. 

Pa.—Com. v. Stambaugh, 30 A. 293, 
Rea Pa. 437; Com. v. Black, 15 Pa.Co. 
eet aed v. Perry, 20 U.C.Q.By 


Matters not constituting defense 
see infra § 1345. 
seer Ill.—People v. Yeazel, 84 Ill. 
La.—Board of School Directors y-: 
Delahoussaye, 30 La.Ann. 1097. 7 
‘one ee v. Bender, 36 Mich: 
t a 
N.C.—Clifton v. Wynne, 80 N.C. 145, 
W.Va.—Spencer Dist. Bd. of Edu- 
cation v. Cain, 28 W.Va. 758. : 
87. People v. Yeazel, 84 Ill. 539. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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color of his office, for the wrongful execution by the 
collector of a tax fieri facias where, by reason of 
the collector having no authority to levy the fieri 
facias, his acts were without semblance of authority 
and cannot be said to have been done under color 
of office.88 
[§ 1340] (5) Application of Payments. Except 
im some jurisdictions,*® a payment by a tax col- 
lector, who serves for two successive terms and is in 
default, may -be appropriated to, or applied on, the 
deficit of the first term so as, when sufficient in 
amount for that purpose, to extinguish the liability 
of the sureties on the bond for that term and render 
the sureties on the bond for the second term liable 
for the resulting deficiency of that term.?° 

[§ 1341] (6) Amount of Liability. Within the 
limitation of the penal sum of the collector’s bond, 
and subject to any arrangement specified in it for 
a division of liability among the several sureties,?1 
the measure of their responsibility is the amount 
actually due from the collector to the public author- 
ities and remaining unpaid,®? which may be the 
amount of taxes actually collected by him®® or, in 
jurisdictions wherein he is prima facie chargeable 
therewith,°* the whole amount of the duplicate,?® 
less the amounts he has paid over or legally ac- 
counted for,®® as well as the compensation to which 
he is entitled,®* and plus interest from the time pay- 
ment should have been made®® or plus the penalty, 
if any, imposed by law on the collector for his de- 
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linqueney, either in the-form of liquidated damages 
or interest at an extraordinary rate.®® 

Deputy collector. In an action by a tax collector 
on the bond of his deputy, plaintiff is not entitled, as 
of course, to recover the full amount of taxes which 
the deputy wilfully or negligently failed to collect ;* 
he is entitled to recover only for the damage result- 
ing to himself from such failure.2 Statutory dam- 
ages may be computed up to the time of,? but not 
after,* the rendition of the verdict. 

[§ 1342] ec. Lien of Bond.’ The lien of a col- 
lector’s bond on his property and that of the sure- 
ties is purely statutory. The statute creating the 
lien is as much a part of the contract evidenced 
by the bond as if expressly written therein,’ and 
according to some authorities the lien is a specific® 
contract? len analogous in some respects to a mort- 
gage,'° but according to other authorities it is a 
general lient! analogous to,1” and having no greater 
foree and effect than,1? a judgment lien. The bond 
is a lien from the date of its execution,!* or only 
from the rendition of a judgment against the col- 
lector,*® accordingly as the statutes of the par- 
ticular jurisdiction may provide. The lien is in- 
ferior to a prior mortgage. 

Property covered. The lien is not restricted to 
property in the county wherein the collector serves?” 
or has a domicile.t® It binds property acquired after 
the execution of the bond,'® and follows the prop- 
erty into the hands of any purchaser, with or with- 


88. Fidelity & Deposit Co. of Mary- 
land v. Smith, 134 S.E. 801, 35 Ga. 
App. 744. . 

89. Metts v. State, 8 So. 390, 68 
Miss. 126; Cox v. Hill, 5 Lea (Tenn.) 
146; State v. Middleton, 57 Tex. 185. 
See Newcomer v. State, 13 S.W. 1040, 
77 Tex. 286 (discussing the point and 
holding that, under the facts of the 
ease, the result was the same as if 
a proper application had been made 
in the first instance); Polk v. State, 
13 S.W. 1041, 77 Tex. 289 (recognizing 
the rule, but holding that a wrongful 
appropriation was not shown). 

90. Ala.—State v. Tingle, 7i So. 
991, 196 Ala. 505. Contra Boring ‘v. 
Williams, 17 Ala. 510. : 

Conn.—Town of Enfield v. Hamil- 
ton, 152 A. 285, 112 Conn. 314. 

La.—State v. Powell, 4 So. 46, 40 La. 
Ann. 234, 8 ot arte 522; State v. 
Hayes, 7 La.Ann. 118. 

aks -Readfield v. Shaver, 50 Me. 36, 
79 Am.D. 592. Contra Porter v. Stan- 

‘ley, 47 Me. 515, 74 Am.D. 501. 

Md.—Frownfelter v. State, 5 A. 410, 

. 80. 
Be ueson vy. Miles, 71 N.E. 63, 
185 Mass. 582, 102 Am.S.R. 370; Sand- 
wich v. Fish, 2 Gray 298; Colerain v. 
; 1, 9 Mete. 499. 
vey -State v. Smith, 26 Mo. 226, 72 
-D. 204. 
OP oh Mocruire v. Williams, 31 S.E. 
627, 123 N.C. 349. 

note v. Knettle, 38 A. 18, 182 

REL Os 
s Vt.—Montpelier v. Clark, 32 A. 252, 
67 Vt. 479; Carpenter v. Corinth, 22 
A. 417, 62 Vt. 111; Lyndon v. Miller, 
36 Vt. 329. 

Va.—Chapman v. Com., 25 Gratt. 

66 Va.) 721. : 

: Sat eae eh vy. Burnell, 6 Bing.N. 
Cas. 453, 87 E.C.L. 713, 133 Reprint 
5: ; 
ee In Kentucky (1) the rule is 
applied where the source of the mon- 
ey with which the payment is made 
does not appear (Helm vy. Com., 79 Ky. 
67, 1 Ky.L. (abstract) 355), (2) but 
not where it is shown that payment 
was made from tax collections of the 
second term (Elliott v. Allen, 30 S.W. 

986, 17 Ky.L. 318). : 
See cases infra this note. 
Construction and effect of pro- 


visions in bond.—(1) When-a tax col- 
lector’s bond recites that the princi- 
pal and sureties bind themselves in a 
certain sum, and then specifies the 
amounts for which each surety binds 
himself, the principal is bound in such 
certain sum, although there is no 
specification as to him in the bond. 
People v. Love, 25 Cal. 520. (2) 
Where the bond stipulates, in regard 
to the sureties, that “we or either of 
us will pay” the sum of ten thousand 
dollars, the fact that a sum of one or 
two thousand dollars is prefixed to 
the signatures of the sureties will 
not alter their joint and several lia- 
bility as fixed by the terms of the in- 
strument. Baker County v. Hunting- 
ton, 87 P. 1036, 48 Or. 593 [mod on 
other grounds 89 P. 144]. 


Sn State v. Daspit, 30 La.Ann. 
1 3 
93. Brunswick v. Snow, 73 Me. 177. 
94. See supra § 1313. 


95. Commonwealth v. Sitler, 103 A. 
925, 260 Pa. 550. 

96. Attna Indem. Co. v. Lawrence 
County, 107 S.W. 339, 82 Ky.L. 894; 
Brunswick y. Snow, 73 Me. 177; Com- 
monwealth y. Sitler, 103 A. 925, 260 
Pa. 550. 

fa]. Double credit.—The collector 
and his sureties are not entitled to 
credit for the amounts of checks giv- 
en to the treasurer to make good an 
unpaid check for which he has re- 
ceived credit. Steele v. Common- 
wealth, 26 S.W.(2d) 747, 233 Ky. 719. 

97. Brunswick v. Snow, 73 Me. 177; 
State v. Greer, 68 So. 778, 109 Miss. 
558. 

[a] Commissions to which collec- 
tor is not entitled, such as commis- 
sions which, under statute, he has 
forfeited by failing to make a proper 
settlement, may not be deducted in 
favor of his surety. State v. Perkins, 
38 Soe. 196, 114 La. 301. 

98. State v. Nabors, 145 S.W. 550, 
103 Ark. 16; Hartford v. Franey, 47 
Conn. 76; Brunswick v. Snow, 73 Me. 
177; Com. v. Carson, 26 Pa.Super. 437, 

[a] Before or after judgment.— 
(1) Where the sureties in good faith 
controvert their liability, interest is 
not allowable on the demand against 
them until its liquidation by judg- 
ment. Baker County v. Huntington, 


89 P. 144, 48 Or..593 [mod 87 P. 1036]. 
(2) A judgment against the sureties 
will bear interest from judicial de- 
mand on the amount for which they 
are condemned to pay. Natchitoches 
v. Redmond, 28 La.Ann, 274. 


99. Ark.—Christian Vv. Ashley 
County, 24 Ark. 142. 
Ga.—Wilcox County v. American 


Surety Co. of New York, 139 S.E. 538, 
164 Ga. 798. 
Ill.— Tappan v. People, 67 Ill. 339. 
La.—State v. Securities of Breed, 10 
La.Ann, 491, A 
Miss.—State vy. Greer, 68 So. 778, 
109 Miss. 558. 
oer oe v. Harrison, 16 S.C.L. 
Nek A arose pe hs v. State, 8 Heisk. 


I. Stearnes v, Edmonds, 66 So. 714, 
189 Ala. 487. . 

2. Stearnes v. Edmonds, supra,» 

3. Powers v. Hamilton, 86 S.E. 98, 
117 Va. 810. 

4. Powers v. Hamilton, supra. 

5. Suit to enforce lien see infra § 
1344. 

6 Chatfield v. Campbell, 71 N.Y.S. 
1104, 35 Misc. 355 [aff 78 N.Y.S. 1113, 
75 App.Div. 631]. 

7. Knighton vy. Curry, 62 Ala. 404. 

8. Dallas County v. Timberlake, 54 
Ala. 403. . 

9. Dallas County v. Timberlake,. 
supra. 

10. Dallas County v. Timberlake, 
supra. Rips 

11. Crisfield v.. Murdock, 27 N.E. 
1046,:127 -NVY.) 315. - 

12. Upham vy. Paddock, 13 Hun (N. 
Y.) 571. 

13. Crisfield v. Murdock, 27 N.E. 
1046, 127 N.Y. 315. 


14. See statutory provisions. 
15. See statutory provisions. 
16. Shields v. Hightower, 108 So. 


525, 214 Ala. 608, 47 A.L.R. 506; Cris- 
field v. Murdock, 27 N.E. 1046, 127 N. 
Yamiolia's 

17. Harbin vy. Aaron, 110 So. 24, 
215 Ala. 218. 

18. Harbin v. Aaron, supra. 


19. Baker v. Schuessler, 5 So. 328, 
85 Ala. 541; Crawford v. Richeson, 
101 Ill. 351; Pearce y. State, 2i So. 


737, 49 La.Ann. 643. 
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out actual notice.2° However, purchasers have a 
right in equity to have the property still owned by 
the collector exhausted first in satisfaction of the 
lien,*? and, if it is insufficient for that purpose, then 
to have the property conveyed exhausted in the in- 
verse order of its alienation.?? 

Lien is not released or affected by an extension of 
the time for paying over the taxes collected, where 
the sureties consent thereto,?* nor by the admission 
by the collector and sureties of the fact and amount 
of his liability to the county and their consent in 
open court to a judgment against themselves for that 
amount.” 

[§ 1343] d. Remedies on Bond—(1) Summary 
Remedies. A particular summary remedy, such as 
a motion, rule, tax execution, or distress, provided 
by statute for the enforcement of the liability of 
sureties, or of collector and sureties, on his bond 
may be resorted to,?° provided the statute affords 
defendants due process of law,?® the bond complies 
fully with the statutory requirements,?* and the 
claim is one for which the sureties are lable.?§ 

Parties and proceedings. A summary proceeding 
against a tax collector and the sureties on his bond 
must conform strictly to the statute authorizing it ;?° 
but the usual practice may be followed as to mat- 
ters of procedure not prescribed by statute or rule 
of court.2° The proceeding may and should be 
brought in the name of the obligee in the bond,** 
and may be against the collector and his sureties 
jointly,?2 or, according to the practice in some 
states, against the sureties alone®* or any one of 


them individually. Except in some jurisdictions,°® 


notice of a motion or rule to show cause must be 
given,**® and while it need not contain every matter 
essential to a declaration at common law,** it should 
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deseribe the bond and set forth enough other facts 
to show a cause of action.*& The bond should be 
proved in the ordinary way at the hearing,®® and, 
if its execution is denied, an issue may be framed 
and sent to a jury.4? On default, or failure of 
the defense, judgment may be entered at once for 
the amount found to be due,*? and such judgment 
is conclusive of all claims and matters of defense 
which might have been litigated in the proceeding.*” 
The surety is not liable for the attorney’s fees of 
the solicitor-general who represents the state in the 
proceeding: 

[§ 1344] (2) Action or Suit—(a) Right and Form 
of Action; Conditions Precedent. An action may 
be maintained on the bond of a tax collecting offi- 
cer for a breach of the’ condition thereof.*4 Where, 
after the expiration of the terms of the collector and 
a deputy, the surety had no authority to collect taxes 
and could not authorize the deputy to collect,*® a 
cause of action, if any, based on the delivery, after 
the expiration of such terms, of uncollected tax re- 
ceipts to the surety and his delivery of them to the 
deputy to collect cannot be asserted in an action on 
the bond of the deputy.*® In jurisdictions wherein 
it is not provided otherwise by statute and the ac- 
tion of debt has not been abolished by code or stat- 
ute, the proper form of action on a tax collector’s 
bond is debt;47 but, in jurisdictions wherein, by stat- 
ute, the action of assumpsit includes actions on de- 
mands previously recoverable in debt, an action on 
the bond is properly brought in assumpsit.4® The 
statutory lien of the bond*® may be enforced or fore- 
closed by a suit in equity.>° 

Conditions precedent. There is considerable di- 
vergence of authority as to what matters, if any, 
are conditions precedent to the institution of a suit 


20. Harbin v. Aaron, 110 So. 24, 
215 Ala. 218; Shields v. Hightower, 
108 So. 525, 214 Ala. 608, 47 A.L.R. 
506; Irby v. Livingston, 6 S.E. 591, 81 
Ga. 281; Hook v. Richeson, 5 N.E. 98, 


115 Ill. 431; Pearce v. State, 21 So. 
737, 49 La.Ann. 643. 
21. Shields v. Hightower, 108 So. 


525. 214 Ala. 608, 47 A.L.R. 506. 

22. Shields v. Hightower, supra. 

23. Crawford v. Richeson, 101 Ill. 
351. . 

24. Tennessee Valley Bank v. Aar- 
on, 104 So. 135, 213 Ala. 29. 

25. Ala—Stamphill v. 
County, 5 So. 487, 86 Ala. 392; 
ing v. Williams, 17 Ala. 510. 

Ark.—Pettigrew  v. Washington 
County, 43 Ark. 33; Crawford v. Car- 
son, 35 Ark. 565; Christian v. Ash- 
ley County, 24 Ark. 142. 

Ga.—McWhorter Va 
County, 114 S.H. 203, 154 
Cahn v. Wright, 66 Ga. 119; 
v. Lee County, 60 Ga. 296; 
v. Governor, 11 Ga, 207. 

La.—State v. McDonnell, 13 La.Ann. 
231; State v. Winfree, 12 La.Ann, 643. 

Mich.—James v. Howard, 4 Mich. 
446. 

Mo.—Wimpey v. Evans, 84 Mo. 144. 

Pa.—Com. v. Evans, 8 Pa.Co. 665. 

26. Gaulden v. Wright, 79 S.E. 
1125, 140 Ga. 800. 

[a] Statute allowing collector or 
surety to file affidavit of illegality 
provides them with due process of 
law. American Surety Co. of New 
York v. Kea, 147 S.E. 386, 168 Ga. 228. 

27. Miller v. Montgomery County, 
1 Ohio 271. 

28. Fannin County v. Pack, 102 S. 
BH. 166, 149 Ga. 703 [answers conform- 
ed to 102 S.H. 167, 24 Ga.App. 76]. 

29. Stamphill v. Franklin County, 
5 So. 487, 86 Ala. 392. 

30. Commonwealth y. Sitler, 102 
A. 272, 258 Pa. 570. 


Franklin 
Bor- 


Chattooga 
Ga. 289; 
Walden 
Bassett 


For later cases, developments and changes in the law see Annotations, 


31. Wheat vy. State, Minor (Ala.) 
199; Grant County Justices v. Bart- 
lett, 5 B.Mon. (Ky.) 195; Common- 
wealth v. Sitler, 102 A. 272, 258 Pa. 
570; Quarles vy. Governor, 10 Humphr. 
(Tenn.) 122, 

32. Ware v. Greene, 37 Ala. 494: 
Collier _v. Powell, 23 Ala. 579: Boyd 
v. Randolph, 16 S.W. 133, 91 Ky. 472, 
13 Ky.L. 53; Brown v. State, 8 Heisk. 
(Tenn.) 871. Contra Napier v. Casey, 
6 J.J.Marsh. (Ky.) 601; Martin vy. 
Hardin Justices, 6 J.J.Marsh. (Ky.) 
7; Meadows v.. Com., 4 J.J.Marsh. 
(Ky.) 14. 

é he ; eae ee Justices v. Bart- 
ett, -Mon. cy.) 195; Boggs v. 
State, 46 Tex. 10. Me ry 

34. Ex p. Wilson, 54 Ala. 296; 
Marion County v. Brown, 48 Ala. 112. 

35. Walden v. Lee County, 60 Ga. 
296; Prairie v. Jenkins, 75 N.C. 545; 
Commonwealth vy. Sitler, 102 A. 272, 
258 Pa. 570. 


36. Armstrong v. State, Mimor 
(Ala.) 160; Grundy v. Com., 12 Bush 
(Ky.) 350. 


a ae Walker vy. Chapman, 22 Ala. 


38. Nabors v. Governor, 3 Stew.& 
P. (Ala.) 15; Armstrong y. State, Mi- 
nor (Ala.) 160; Wilson v. Lilly, 1 
Blackf. (Ind.) 358; Lemon vy. Hay, 1 
Blackf. (Ind.) 227; Mississippi Coun- 
ty v. Jackson, 51 Mo. 23; Brown v. 
State, 8 Heisk. (Tenn.) 871, 


1 


39. Phillips v. Robbins, 59 Mo. 
107; McLean v. State, 8 MHeisk. 
(Tenn.) 22; Miller vy. Moore, 2 


Humphr. (Tenn.) 421. 

[a]. Evidence held properl ex- 
cluded.—Powers v. Pewitou, 4 S.E. 
85 LAT Via 8108 : 

40. Duncan v. Richardson, 41 A. 
Td, U6 Del. M3725 

41. State v. McDonnell, 13 La.Ann. 
231; Commonwealth v. Sitler, 102 A. 


272, 258 Pa. 570. Contra State v. 
Montegut, 7 Mart. (La.) 447 

[a] Confessed judgment.—Where, 
as required by statute, a bond con- 
tains a warrant of attorney to confess 
judgment thereon, the judgment must 
be for the whole penal sum of the 
bond. Com. v. Evans, 8 Pa.Co. 665. 

42. State v. McBride, 76 Ala. 51; 
Boyd v. Randolph, 16 S.W. 133, 91° Ky. 
472, 13 Ky.L. 53. 

[a] Where judgment is paid (1) 
another judgment on practically the 
same cause of action may not be re- 
covered without showing error in the 
original judgment or fieri facias is-. 
sued thereon. Lycoming County v. 
Straub, 33 Pa.Super. 441. (2) On the 
trial of an issue to determine the va- 
lidity of the second judgment, the 
county treasurer’s declarations, made 
to the surety at the time of the pay- 
ment of the balance on the original 
judgment, are admissible against the 
county, the treasurer being, by virtue 
of his office, the agent or representa- 
tive of the county to receive the mon- 
ey due the county. Lycoming County 
v. Straub, supra. 

43. American Surety Co. of New 


‘York v. Kea, 147 S.H. 386, 168 Ga. 228. 


44. People v. Gass, 100 N.E. 404, 
206 N.Y. 609. 

45. Authority to collect after ex- 
piration of term see supra § 1306. 

46. U. S. Fidelity & Guaranty Co. 
a Stambaugh, 292 S.W. 495, 219 Ky. 


Tappan v. People, 67 Ill. 339. 
Com. v. Gruver, 13 Pa.Super. 


See supra § 1342. 

Lott v. Mobile County, 79 Ala. 

69; Knighton v. Curry, 62 Ala. 404; 

ene oh tee eee 71_N.Y.S. 1004, 
ise. ail (C8 Ns Yoel ee 

App.Div. 631]. be 


same title and section number, 
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on a tax collector’s bond.®! In most jurisdictions a 
formal demand of payment is not a condition 
precedent ;°* but in some jurisdictions it is.5* In 
some states a prior audit, adjustment, or settlement 
of the collector’s accounts is necessary,°* except 
where he has absconded.®® In some,®* but not oth- 
er,°’ jurisdictions, the sureties cannot be sued un- 
til after the recovery of a judgment against their 
principal, and in some,°** although not other,®® ju- 
risdictions, the sureties cannot be sued until after 
the exhaustion of remedies against the principal and 
his property. A statute requiring the auditor to 
notify the district attorney of a tax collector’s fail- 
ure to pay over taxes does not impose a condition 
precedent to an action against a defaulting tax col- 
lector and the surety on his bond.®° 

[§ 1345] (b) Defenses—aa. In General. Except 
in some jurisdictions,®! neither the collector nor his 
sureties can allege the illegality of the tax as a 
defense to a suit on his bond, when the ground 
of action is his failure to pay over money actually 
collected ;°* nor can they, in the same circumstances, 
allege illegality, irregularity, or defects in the levy 
or assessment of the taxes,®* or in the tax list or 
warrant or other process under which the collector 
acted.°* A set-off is not allowable in this action.®® 
Where a judgment was previously rendered against 
the collector, and the sureties did not intervene, they 
may not, in a subsequent action against them, inter- 
pose a defense, not based on matters occurring after 
the former judgment, as to the extent of the col- 
lector’s liability. On the other hand, the collector 


51. See infra text and notes 52-59. 
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and sureties may plead the statute of limitations, 
if any is applicable to the case,*7 as well as a waiver. 
of a breach of condition of the bond®® and a former: 
recovery ;°® they may impeach for mistake a set- 
tlement of the collector’s accounts with the auditing 
officers;*° and in a suit based on a failure to: col- 
lect taxes, as distinguished from a failure to pay over 
taxes actually collected, the sureties may plead the 
illegality of the tax™ or the collector’s want of 
authority to collect.7? 

[§ 1346] bb. Estoppel To Deny Validity of Bond 
or Appointment. In a suit on the bond of a tax 
collector, both he and his sureties are estopped to 
deny the validity or regularity of the collector’s 
election or appointment to his office? or his qualifica- 
tion thereunder;7* nor can they dispute the regular- 
ity or validity of the bond*® or its due approval or 
acceptance.*® 

[§ 1347] cc. Release or Discharge of Sureties. 
The sureties on a tax collector’s bond are released 
from liability wholly or pro tanto by any liquidation 
of the collector’s indebtedness.77 Particular matters 
held not to release or discharge the sureties include: 
The failure of local authorities to disclose to the sure- 
ties, prior to making the bond, facts within their 
knowledge affecting the solvency or honesty of the 
collector, where such failure does not amount to a 
willful and fraudulent concealment;7® a repeal of, 
or change in, statutes, which does not operate to 
the prejudice of the sureties; the giving of a 
new bond before it is fully approved and accepted 
in lieu of the old bond;®° the failure or neglect 


12 La.Ann. 643; Governor v. Burnett, 
27 Tex. 33. 


v. Chattooga 


52. La.—lIberville Police Jury Vv. 
Sherburne, 17 La. 342. 

Me.—Scarborough v. Parker, 53 Me. 
252: 

Mass.—Sweetser v. Hay, 2 Gray 49. 

N.C.—MecGuire v. Williams, 31 S. 
EB. 627, 123 N.C. 349; State v. Wood- 
side, 31 N.C. 496; State v. McIntosh, 
31 N.C. 307. 

Vt.—Houston v. Russell, 52 Vt. 110; 
Middlebury v. Nixon, 1 Vt. 232. 

Ont.—Toronto v. Powell, [1931] 3 
Dom.L.R. 86. 

53. Com. v. McClure, 49 S.W. 789, 
20 Ky.L. 1568; Com. v. Williams, 14 
Bush (Ky.) 297; Cook v. Hays, 
Gratt. (50 Va.) 142. Contra Lancas- 
ter v. Arnold, 45 S.W. 82, 20 Ky.h. 
34 


54. State v. Nabors, 145 S.W. 550, 
103 Ark. 16; Foote v. Lake County, 
109 Ill.App. 312 [aff 69 N.E. 47, 206 
Tll. 185]; Com. v. McClure, 49 S.W. 
789, 20 Ky.l. 1568; Branch Tp. v. 
Youndt, 23 Pa. 182; Com. v. Geesey, 
1 Pa.Super. 502. 

55. Maryland Fidelity, etc., Co. v. 
Logan County, 84 S.W. 341, 119 Ky. 
428, 27 Ky.L. 66. 


56. Goree v. State, 22 Ark. 236. 
57. State v. Winfree, 12 La.Ann. 
643. 


Joinder of collector and sureties 
as parties defendant see infra § 1348. 

58. Marks v. Butler, 24 Ill. 567; 
Blanchard v. State, 6 La. 290; In re 
Masterman, 118 N.Y.S. 322. See Loon- 
ey v. Hughes, 26 N.Y. 514 [aff 30 Barb. 
605] (discussing the point). 

59. Richmond v. Toothaker, 69 Me. 
451. See Hartland v. Hackett, 57 Vt. 
92 (the two remedies against a de- 
linguent tax collector, by imprison- 
ment on an extent and by suit on his 
official bond, are elective and not con- 
current). 

60. State v. Greer, 68 So. 778, 199 
Miss. 558. , j 4 

61. Com. v. U. S. Fidelity, etc., Co., 
89 S.W. 251, 121 Ky. 409, 28 Ky.L. 
362; Whaley v. Com., 61 S.W. 35, 
110 Ky. 154, 23 Ky.L. 1292. 

62. Conn.—Hartford v. Franey, 47 
Conn. 76. 


County, 114 S.E. 203, 154 Ga. 289; Per- 
kins v. State, 28 S.E. 840, 101 Ga. 291. 
See v. Gillespie, 47 Ill.App. 


Ind.—State  v. 
Blackf. 339. 

La.—Homer y. Merritt, 27 La.Ann. 
568; McGuire v. Bry, 3 Rob. 196; 
Iberville Police Jury v. Sherburne, 17 


Cunningham, 8 


La. 342 
Md.—Lynn v. Cumberland, 26 A. 
1001, 77 Md. 449. Contra State v. 


Merryman, 7 Harr.&J. 79. 

N.C.—MeGuire v. Williams, 31 S.E. 
627, 123 N.C. 349; Clifton v. Wynne, 
80 N.C. 145. 

Pa.—Moore v. Allegheny City, 18 
Pan bpe 

Tenn.—Chandler v. State, 1 Lea 
296: McLean v. State, 8 Heisk. 22. 

Tex.—Webb County v. Gonzales, 6 
S.W. 781, 69 Tex. 455. 

Vt.—Montpelier v. Clark, 32 A. 252, 


67 Vt. 479; Tunbridge v. Smith, 48 
Vt. 648. 
63. Fidelity, etc., Co. v. Mobile 


County, 27 So. 386, 124 Ala. 144; State 
v. Ewing, 22 S.W. 476, 116 Mo. 129. 

64. Ky.—Combs v. Breathitt 
County, 46 S.W. 505, 20 Ky.L. 529. 

Me.—Orono v. Wedgewood, 44 Me. 
49, 69 Am.D. 81. ‘ 
bs Mass.—Sandwich v. Fish, 2 Gray 

98. 

N.C.—McGuire v. Williams, 31 S.E. 
627, 123 N.C. 349. 

Or.—Lake County v. Neilon, 74 P. 
212, 44 Or. 14. 

S.C.—State v. Odom, 28 S.C.L. 263. 

Tenn.—Governor v. Montgomery, 2 
Swan 613. 

65. State v. Leckie, 14 La.Ann. 
636; Board of Com’rs of Yancey 
County v. Hall, 99 S.BE. 372, 177 N.C. 
490; Byers v. State, 2 Ohio 106. 

66. Commonwealth v. Gutelius, 
135 A. 214, 287 Pa. 441. 

67. People v. Burkhart, 18 P. 776, 
76 Cal. 606; San Francisco v. Heyne- 
mann, 11 P. 870, 7i Cal. 153; Law- 
rence v. Doolan, 5 P. 484, 9 P. 159, 68 
Cal. 309; Ford’s Adm’r v. May, 280 S. 
W. 965, 213 Ky. 231; Com. v. Pate, 85 
S.W. 1096, 27 Ky.L. 628; State v. Ran- 
son, 26 La.Ann. 125; State v. Winfree, 


68. Northumberland~ v. Cobleigh, 
bo NE 1250. 

69. Lyons v. Breckinridge County 
Ct., 42 S.W. 748, 101 Ky. 715, 19 Ky.L. 
951; Combs v. Breathitt County, 46 
S.W. 505, 20 Ky.L. 529. 

70. Lyons v. Breckinridge County 
ate 42 S.W. 748, 101 Ky. 715, 19 Ky.L. 


71. Quynn v. State, 1 Harr.&J, 
(Md.) 36; Tunbridge v. Smith, 48 Vt. 
648. See McWhorter v. Chattooga 
County, 114 S.E. 203, 154 Ga. 289 (dis- 
cussing the point). 

72. Governor vy. 
Swan (Tenn.) 613. ; 

73. Homer v. Merritt, 27 La.Ann. 
568; State v. Dunn, 11 a.Ann. 549; 
Bethel v. Mason, 55 Me. 501; Kellar 
v. Savage, 20 Me. 199; Taylor v. 
State, 51 Miss. 79. 

74 Laurenson v. State, 7 Harr.&J. 
(Md.) 339; Seabrook v. Brown, 51 A. 
175, 71 N.H. 618; Com. v. Stambaugh, 
30 A, 293, 164 Pa. 437. 

75. Goree v. State, 22 Ark. 236; 
Waters v. Edmondson, 8 Heisk. 
(Tenn.) 384; McLean v. State, 8 Heisk. 
(Tenn.) 22; Chapman v. Com., -25 
Gratt. (66 Va.) 721. Sie 

76. Maryland Casualty Co. v. Staite 
of Arkansas, for Use and Benefit ‘of! 
Mississippi County, Ark., 40.'F. (2d)! 


Montgomery, 2 


aoe. State v. Hampton, 14: La.Ann. 
WAbe ata iy 
77. Templeton v. Com., 8 Ai '167,) 3) 


Pa.Cas. 550. i f 

78. Federal Surety Co. v.:Boarnd 
of Education of Marshall County; 1 
S.-W. (2d) 954, 222 Ky. 502;> Coms ve 
Jimison, 54 A. 1036, 205 Pa. 367; Har- 
risburg v. Guiles, 44 A. 48, 192 Pa, 
hge Meaford Corp. v. Lang, 20 Ont. 
3 : 


fa] Rule applies to matters of 
record.—Federal Surety Co. v. Board 
of Education of Marshall County, 1 
S.W.(2d) 954, 222 Ky. 502. 

79. Compher v. People, 12 Ill. 290; 
State v. Greer, 68 So. 778, 109 Miss. 
558; Tucker v. Stokes, 11 Miss. 124. 

80. Taylor v. Nunn, 2 Mete. (Ky.) 
199; Finch v. State, 9 S.W. 85, 71 Tex. 
52; State v. Wells, 61 Tex. 562. 
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of the proper authorities to require the collector to 
account or settle promptly or at the time specified 
by law;*! a failure of the proper authorities to re- 
move the defaulting collector after knowledge of 
his default’? or on application of the sureties;** 
and void orders purporting to appoint another per- 
son to fill an alleged vacancy in the office of tax 
collector, thereby ousting the incumbent, and direct- 
ing the duplicates to be turned over to the ap- 
pointee.8* Except in some jurisdictions,**® the sure- 
ties are not released or discharged by the granting 
of an extension of time to the principal within which 
to collect, account for, or pay over, taxes.°* While 
the sureties are released from their liability by any 
alteration in the condition of the bond made after 
its execution and without their consent,®7 it is other- 
wise as to the subsequent filling in of blanks under 
implied authority.** 

~[§ 1348] (c) Parties. A suit on a tax collector’s 
bond may and should be brought by the proper offi- 
cer®® in the name of the state or other obligee named 
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in the bond,®® for the use and benefit of the county 
or other political division which is the real party 
in interest.°t In some jurisdictions, however, the 
county, when aggrieved, may sue in its own name 
on a bond wherein the state is named as obligee.°* 
Both the collector and his sureties may ordinarily 
be joined as defendants,®* but, if the bond is joint 
and several, it is not necessary that all should be 
included in the suit;®* and, as has been previously 
stated, the pursuance or exhaustion of remedies 
against the principal is a condition precedent to an 
action against the sureties in some jurisdictions.®° 

[§ 1349] (d) Pleading. The declaration, petition 
or complaint should allege the levy and assessment 
of the taxes,®® as well as the official authority and 
duty of the collector to collect and pay them over,®? 
and, where it is based on a failure to pay over money 
collected, it should aver distinctly the collection by 
defendant collector of a certain and definite sum of 
money,®® in his capacity as collector of taxes and 
while he continued in office,°® and his refusal or 


81. U.S.—Osborne. v. U. S. 19 
Wall. 577, 22 L.Ed. 208; Ryan v. U. 
S., 19 Wall. 514, 22 L.Ed. 172. 


Ark.—Christian v. Ashley County, 
adenine 142; Ex p. Christian, 23 Ark. 
641. 

Me.—Readfield v. Shaver, 50 Me. 36, 
79 Am.D. 592. 

A a ie ha a v. Weber, 26 Mich. 
Miss.—Marlar v. State, 62 Miss. 677. 
Mo.—State v. Atherton, 40 Mo. 209. 
Pa.—Commonwealth v. Sitler, 102 

A. 272, 258 Pa. 570. 

Vt.—State v. Bates, 36 Vt. 387. 

82. Pickering v. Day, 2 Del.Ch. 333. 

83. Stoeckle v. Armstrong,-38 A. 
1059, 8 Del.Ch. 150. 

84. Commonwealth v. Sitler, 103 A. 
925, 260 Pa. 550 (orders by court with- 
out power to make them under the 
circumstances). 

85. State v. Roberts, 68 Mo. 234, 
30 Am.R. 788: 

. 86. I1l1.—Smith v. Peoria County, 

59 Ill. 412; People v. Blackford, 16 
Till. 166; People v. McHatton, 7 Ill. 
Hy Contra Davis v. People, 6 Ill. 

Ind.—Coman v. State, 4 Blackf. 241. 

La.—Natchitoches v. Redmond, 28 
La.Ann. 274. 

« Md.—State v. Carleton, 1 Gill 249. 
Miss.—State v. Swinney, 60 Miss. 

39, 45 Am.R. 405. 

.N.Y.—-Olean v. King, 22 N.E. 559, 
116 N.Y. 355. 

N.C.—Worth v. Cox, 89 N.C. 44; 
Prairie v. Worth, 78 N.C. 169. 

» Tenn.—Nashville v. Knight, 12 Lea 
700; Lane v. Howell, 1 Lea 275; Al- 
lison v. State, 8 Heisk. 312. Contra 
Johnson v. Hacker, 8 Heisk, 388. 

Va.—Smith v. Com., 25 Gratt. (66 
Va.) 780; Com. v. Holmes, 25 Gratt. 
(66 Va.) 771. 

W.Va.—Bennett v. McWhorter, 2 W. 


Va. 441. 

Ont.—Todd v. Perry, 20 U.C.Q.B. 
649; Whitby Tp. Corp. v. Harrison, 
18 U.C.Q.B. 606. 

87. Smith v. U. S., 2. Wall. (U.S.) 
219, 17 L.Ed. 788; Gass v. Stinson,.10 
F.Cas.No. 5,260, 2. Sumn. 453; Dover 
v. Robinson, 64 Me. 183; Doane v. 
Hldridge, 16 Gray (Mass.) 254. 

88. Commonwealth v. Gutelius, 135 
A. 214, 287 Pa. 441. 

89. Ark.—Haynes v. Butler, 30 
Ark. 69. 

Cal.—People v. Love, 25 Cal. 520. 

Ind.—Heagy v. State, 85 Ind. 260; 
Taggart v. State, 49 Ind. 49. 

Ky.—Hardy v. Logan County Ct., 
23 S.W. 661, 15 Ky.L. 405; Com. v. 
Brashears, 4 Dana 471; Com. v. Mc- 
Farland, 7 J.J.Marsh. 208. 

Miss.—State v. Bias, 4 So. 785, 65 
Miss. 510. 

N.Y.—Jansen v. Ostrander, 1 Cow. 


670. 

N.C.—State v. Staton, 10 S.E. 86, 
104 N.C. 44. 

Tex.—Carothers v. Presidio County, 
23 S.W. 491, 4 Tex.Civ.App. 529. 

[a] Treasurer’s suit for commis- 
sions.—Where it is the duty of the 
tax collector to turn over to the coun- 
ty treasurer the taxes collected by 
him, and the treasurer is entitled to 
retain his commissions out of such 
funds, and the collector fails to pay 
over the money, the treasurer can sue 
the collector and his sureties for the 
amount of such commissions, al- 
though the statute requiring the bond 
makes no provision for such a suit. 
Carothers v. Presidio County, 23 S.W. 
491, 4 Tex.Civ.App. 529. 

[b] Former officer.—Under the 
construction placed on some statutes, 
a county treasurer to whom payment 
has not been made, but who is re- 
sponsible to the county is authorized 
and required to cause an action in the 
name of the commonwealth to be 
brought on the bond, regardless of 
whether or not he is still in office at 
the time of bringing suit. Common- 
wealth v. Houk, 96 Pa.Super. 363. 

[ce] Successor in office.—(i) A tax 
collector’s bond, given to a town of- 
ficer by name, may be sued on by his 
successor in office, although not men- 
tioned in the bond. Jansen vy. Os- 
trander, 1 Cow. (N.Y.) 670. (2) How- 
ever, where a bond is made out er- 
roneously, or without authority, to a 
treasurer and his successor, the suc- 
cessor-may not sue thereon. Lord v. 
Lancey, 21 Me. 468; Moodey v. Shaw, 
Tapp. (Ohio) 330. 

90. Cal.—People v. Stacy, 16 P. 
192, 74 Cal. 373; People v. Lowe, 25 
Cal. 520. 

Ky.—Com. v. Brashears, 4 Dana 471. 

Miss.—State v. Hathorn, 36 Miss. 
+33 Whitfield v. Wooldridge, 23 Miss, 


Pa,—Com, v. Singer, 31 Pa.Super. 


597. 
wie nope ve. Perry;)20 sU.C.Q.B. 


Whitby Tp. Corp. v. Harrison, 
18 U:C.Q@.B.4603: 

[a] Amendment as to party plain- 
tiff.— Where a tax collector’s bond is 
taken in the name of the commission- 
ers of the county and not in the name 
of the commonwealth as required by 


statute, and a suit is brought in the’ 


name of the commonwealth as legal 
plaintiff, the sureties cannot, after a 
trial on the merits and a judgment 
against them, complain of the vari- 
ance between the obligee named in the 
bond and the legal plaintiff in the 
suit. Such a defect may be cured by 
amendment, and such amendment will 
be allowed even in the appellate court. 
Com. v. Singer, 31 Pa.Super. 597. 


91. Perry County v. Holliday, 21 
S.W.(2d) 989, 2381 Ky. 587; Com. v. 
McClure, 49 S.W. 789, 20 Ky.L. 1568; 
Com. v. Brashears, 4 Dana (Ky.) 471. 

{a] Use of taxpayers.—The stat- 
utes of some jurisdictions are con- 
strued not to authorize taxpayers to 
sue on the bond for their own use. 
pecols v. Holten, 102 N.E. 171, 259 Ill. 

9. 

[b] UWse of creditor.—The bond 
may not be sued on in the name of the 
state for the use of a county creditor. 
McJilton vy. Com., 5 J.J.Marsh. (Ky.) 
592; Com. v. Fugate, 1 T.B.Mon. 
(669 ae 

Action in name of state for use of 
school], district authorities see Schools 
and School Districts § 842. 

92. Dudley v. Chilton County, 66 
Ala. 593; Hume v. Kelly, 43 P. 380,- 
28 Or. 398. 

93. Sprigg v. State, 54 Md. 469; 
ges v. Conner, 19 So. 198, 73 Miss. 
25 


94. Lott v. Mobile County, 79 Ala. 
69; Moore v. Foote, 32 Miss. 469. 

95. See supra § 1344. 

96. State v. Johnson, 6 Blackf. 
(Ind.) 217; State v. Leonard, 6 Blackf. 
(Ind.) 173; Evans v. State, 2 Blackf. 
(Ind.) 387; Middlebury v. Nixon, 1 
Vt. 232. Compare People v. Love, 25 


Cal. 520 (it is not necessary to aver 


that the taxes charged on the assess- 
ment roll were legally assessed). 

97. Brown v. Com., 6 J.J.Marsh. 
(Ky.) 635; Whitfield v. Wooldridge, 
23 Miss. 183. ‘ 

[a] Making out and delivery of 
precept or duplicate assessment roll 
(1) to the collector must be alleged. 
Evans v. State, 2 Blackf. (Ind.) 387. 
(2) Allegations held sufficient. State 
v. Leonard, 6 Blackf. (Ind.) 173. 
ete Cal.—People v. Love, 25 Cal. 

Ind.—State v. Johnson, 6 Blackf. 
217; State v. Evans, 3 Blackf. 379. 

Ky.—Com. v. Moren, 78 S.W. 4382, 
25 Key... 16385; 

Miss.—Whitfield v. Wooldridge, 23 
Miss. 183. 

N.Y.—Jansen v. Ostrander, 1 Cow: 
670; Lathrop v. Allen, 19 Johns. 229. 
Pe opt by v. Benton County, 1 Or. 
ieee stad v. Gruver, 13 Pa.Super. 

[a] Particular items need not be 
specified.—_Stearnes v. Edmonds, 66 
So. 714, 189 Ala. 487. ‘ 

[b] Names of persons from whom 
taxes were collected need not be al- 
leged. ‘ City of New Castle v. Toman, 
88 A. 65, 27 Del. 242. 

99. Rany v. Governor, 4 Blackf, 
(Ind.) 2; Morgan County v. Lutman, 
63 Mo. 210; State v. Grimsley, 19 Mo. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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failure to pay it over to the proper officer at the 
proper time. In jurisdictions wherein a settlement 
or adjustment of the collector’s accounts is a con- 
dition precedent to the action,? it must be alleged 
in the petition or declaration.’ However, in an 
action of debt, plaintiff need not set out the condi- 
tion of the bond and assign the breaches thereof in 


the declaration,* he having the option either to do | 


so or to assign breaches in his replication to defend- 
ant’s plea of performance.® Also, statutes providing 
that it shall not be necessary to set out the breaches 
will, of course, be given effect.6 A material vari- 
ance between the conditions relied on in the declara- 
tion and those in the bond may be fatal.? 

Refusal of proper officer to sue must be alleged 
where the action is brought by the county board’ 
or a taxpayer;® but obviously such an allegation is 
unnecessary where the action is brought by the 
proper relator.!° | 

To recover penalties there must be allegations of 
matters subjecting the sureties to the penalties ;11 
but, where the allegations are sufficient in this re- 
spect, it is not necessary specifically to claim pen- 
alties.1? 

Plea, answer, or affidavit of defense should be 
responsive to the declaration?’ and negative its es- 
sential allegations.1* 
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[§ 1350] (e) Evidence. It is incumbent on plain- 
tiff to prove the execution, approval, and accept- 
ance of the bond,'® the levy and assessment of the 
taxes to be collected,!® the official character of de- 
fendant collector,17 and his authority to proceed 
with the collection of the taxes.!’ Where the breach 
of condition alleged is the failure to pay over mon- 
ey collected, plaintiff must show its actual receipt 
by defendant collector,1® and the amount thereof,?® 
jas well as the fact that it has not been paid over to 
the proper officers or legally accounted for;?1 but, 
if defendant collector claims credit for partial pay- 
ments, or payments made in pursuance of orders 
drawn on him, he has the burden of establishing it ;?? 
and, where a collector holds office for two successive 
terms, giving separate bonds with different sureties, 
the burden of proof, in a suit on the bonds, is on de- 
fendants to show what part of the deficit. belonged to 
each year.**> Where the breach relied on is a failure 
to collect taxes, plaintiff has the burden of showing 
the fact?* and amount?® of its loss arising from the 
breach, while defendant collector has the burden 
of proving circumstances justifying or excusing his 
failure to collect.2® General rules?? govern the ad- 
missibility of evidence in. an action on a tax col- 
lector’s bond,?* as well as in an action by a tax 
collector on his deputy’s bond.?°® 


171; Rochester v. Symonds, 7 Wend. 
CNY.) °3 92: 

1. Goree v. State, 22 Ark. 236; 
State v. Patton, 42 Mo. 530; Newark 
v. Davis, 18 N.J.Law 21; Shaw v. 
State, 43 Tex. 355. See Winslow v. 
Com., 2 Hen.&M. (12 Va.) 459 (an al- 
legation that the collector failed to 
pay the taxes on demand, instead of 
at the time appointed by law, is not 
good, but will be cured by verdict). 

2. See supra § 1344. 

S. Jones v. 'State, (14 Ark: 170; 
Com. v. McClure, 49 S.W. 789, 20 Ky. 
L. 1568. 

4 State v. Kizer, 6 Blackf. (Ind.) 


44, 

5. State v. Leonard, 6 Blackf. 
(Ind.) 173; Evans v. State, 2 Blackf. 
(ind.) 387. 

6. Wilson vy. Ridgely, 46 Md. 235. 


7. State v. Wilson, 68 A. 609, 107 
Md. 129. 

8. Pender County v. McPherson, 
79 N.C. 524. 

9. Gladish v. Lovewell, 130 S.W. 
579, 95 Ark. 618. 

10. Stokes County v. Wall, 23 S. 
B.-358, 117 N.C. 377. 


11. Lee v. State, 22 Ark. 231. : 

12. State v. Lewenthall, 55 Miss. 
589. 

13. McNutt v. Lancaster, 17 Miss. 


570; Short v. Lancaster, 17 Ohio 96. 

[a] Regularity of assessment can- 
not be questioned by plea.—Williams 
v. Holden, 4 Wend. (N.Y.) 223. 

14. See cases infra this note. 

[a] Specific denials are required in 
affidavit of defense.—Commonwealth 
vy. Houk, 96 Pa.Super. 363. 

[b] Nil debet is not good plea.— 
Jansen v. Ostrander, 1 Cow. (N.Y.) 
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15. Com. v. Williams, 14 Bush 
(Ky.) 297; Iberville Police Jury v. 
Sherburne, 17 La. 342; McCauley v. 
State, 21 Md. 556; U.S. Fidelity, etc., 
Co. v. Fossati, (Tex.Civ.App.) 81 S.W. 
1038. 

16. Anderson v. Bradford, 7 J.J. 
Marsh. (Ky.) 623. 

[a] Proof of assessment by de 
facto officers is sufficient.—Northum- 
berland v. Cobleigh, 59 N.H. 250. 

17. See cases infra this note. 

[a] Sufficient evidence.—A bond 
reciting the principal obligor’s ap- 
pointment as collector of taxes is 
sufficient evidence of his being such 
-eollector. Great Barrington v. Austin, 
8 Gray (Mass.) 444. 


[b]. Taking of oath will be pre-. 
sumed.—Laurenson v. State, 7 Harr. 
&J. (Md.) 339. : 

18. Machiasport v. Small, 77 Me. 
109; Kellar v. Savage, 20 Me. 199; 
es County v. Dwyer, 59 Tex. 


19. Boothbay v. Giles, 64 Me. 403. 
ane State v. Daspit, 30 La.Ann. 

[a] Admissions of collector that 
there was a certain amount of public 
money in his hands will support an 
action against him on_ his’ bond. 
Brighton vy. Walker, 35 Me. 132. ) 

21. New York v. Goldman, 26 N. 
EH. 456, 125 N.Y. 395; Lake County v, 
Neilon, 74 P. 212, 44 Or. 14; Wheeling 
v. Black, 25 W.Va. 266. 

[a] Prima facie case.—In an ac- 
tion against the sureties of a tax 
collector, proof that at the end of his 
term he was in default makes a prima 
facie case. Mendocino County v. 
Johnson, 58 P. 5, 125 Cal. 3387. 

[b] Default held sufficiently 
proved.—New York v. Goldman, 26 N. 
KE. 456, 125- N.Y. 395. 

22. Mendocino County v. Johnson, 
58 P. 5, 125 Cal. 337; State v. Ranson, 
26 La.Ann. 125; Cheshire v. Howland, 
13 Gray (Mass.) 321; Nashville v. 
Edwards, 16 Lea (Tenn.) 203. 

23. Readfield v. Shaver, 50 Me. 36, 
79 Am.D. 592; St. Joseph v. Merlatt, 
26 Mo. 233, 72 Am.D. 207; Spencer 
Dist. Bd. of Education v. Cain, 28 W. 
Va. 758. 

24. Town of Enfield v. Hamilton, 
152 A. 285, 112 Conn. 314. 

25. Town of Enfield v. Hamilton, 
supra. 

26. Scarborough y. Stevens, 3 Rob. 
(La.) 147; Iberville Police Jury v. 
Sherburne, 17 La. 342; Police Jury 
vy. Bullit, 8 Mart.N.S. -(la.) 323; 
Shanahan v. State, 121 A. 636, 142 Md. 
616; Fake v. Whipple, 39 Barb. 339 
[aff 39 N.Y. 394, 7 Transcr.A. 115]; 
Allbright v. Governor, 25 Tex. 687. 

27. See Evidence § 89 et seq. 

28. See cases infra this note. H 

[a] Evidence held admissible: (1) 
The auditor’s settlement of the tax 
collector’s account. Com. v. Carson, 
26 Pa.Super. 437. (2) Letters of in- 
struction from the comptroller to the 
collector directing him to desist from 
the sale of property for the purpose 
of collecting taxes until further, in- 
structions are given, where the stat- 
utes, require the, collector to pursue 


the instructions of the comptroller. 
Allbright v. Governor, 25 Tex. 687. 
(3) Receipts given by the collector 
to taxpayers. Hardy vy. Logan;Coun- 
ty Ct5 23 (SW. 661, 15. Ky. L. 2405; 
Charlotte v. Webb, 7 Vt. 38. (4) En- 
tries made by the collector in. his. of- 
ficial books. Lynn v. Cumberland, 26 
A. 1001, 77 Mad. 449; Welland v. 
Brown, 4 Ont. 217. (5) Admissibility 
of tax receipts and records in. civil 
actions generally see Evidence § 915. 

[b] Evidence held inadmissible: (1) 
Evidence of alleged errors, discrepan- 
cies, and mistakes in the tax dupli- 
cate furnished the collector,,where he 


‘signed a receipt to the auditor for it 


reciting that he had compared it with 
the auditor’s duplicate, page by page, 
that the two books were properly add- 
ed and proved, and that the tax and 
assessment were entered on both 
books. State v. Edwards, 71 S.E. 826, 
89 S.C. 224. (2) Evidence to show 
that certain moneys received by the 
collector in one year should have been 
credited to the duplicate of that year, 
but were used in payment of balances 
due for previous periods, where the 
moneys were expressly appropriated 
by the collector to the prior balances, 
and it is not contended that a wrong- 
ful allocation of the money. was with 
the knowledge or connivance of: the 
county officials. Commonwealth. vv. 


‘Gutelius, 135 A. 214, 287 Pa. 441. _ (3) 


Testimony of an expert accountant 
as to matters shown in settlements 
other than those involved in the suit. 
Steele v. Commonwealth, 26 S.W.(2d) 
747, 233 Ky. 719. (4) Evidence that 
local officers sent printed copies of 
reports to the sureties, where the 
sending was unauthorized and did not 
constitute a representation of the 
truth of the statements in the re- 
ports. Winthrop v.' Soule, 56 N.E. 
575, 175 Mass. 400. (5) A “county 
ledger’ kept by the county clerk in 
pursuance of law. King vy. Ireland, 
5 S.W. 499, 68 Tex. 682. | 

29. See case infra this note. 

[a] Inadmissible evidence.—(1) 
Where the deputy had by a promise as 
an individual induced the collector to 
postpone the collection of certain tax- 
es, evidence that the collector paid 
such taxes out of his own pocket is 
improperly admitted. Stearnes v. Ed- 
monds, 66 So. 714, 189 Ala. 487. (2) 
Also, evidence that the collector him- 
self was unskillful and inaccurate 
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[§ 1351] (f) Trial and Judgment or Decree.®° It 
is not proper to liquidate ex parte the amount due.** 
Where the trial is before the court alone, it is with- 
in its province to determine the issues of fact.*? 
In an action tried before a jury, the court should 
refuse to give requested instructions which are eal- 
culated to mislead the jury.** The verdict, if for 
plaintiff, should be for a certain and definite 
amount.*4 If the amount recovered belongs to 
several different political divisions, the judgment 
should apportion it among them,*® although failure 
to do so furnishes no ground of objection to defend- 
ants.?® 

In equity. In a decree for the sale of land under 
the lien of the bond, it is error to provide for redemp- 
tion within the time fixed for redemption from sale 
under execution.27 A judgment against the col- 
lector and his sureties may be enforced by proceed- 
ings in equity.*8 

[§ 1352] 10. Criminal Responsibility. By force 
of statutes in the different states, a tax collector may 
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be liable to criminal prosecution when he embezzles 
the publie money in his hands,*® fails to report his 
collection thereof,*® willfully fails, omits, or refuses 
to pay it over,*! issues a tax receipt and duplicate 
thereof different from each other with intent to 
defraud,*? unlawfully collects taxes when none are 
due, or willfully and unlawfully exacts or demands 
more than is due;*? but if he acts under a good 
and sufficient warrant in proceeding to collect a tax 
duly levied, he is not criminally liable for his act 
in exacting payment from a person who was improp- 
erly assessed.** 

[§ 1353] C\ Personal Liability for Taxes.* In the 
absence of any statutory provisions to the contrary*® 
it is generally held that no personal liability exists 
for taxes assessed on realty,*® particularly where 
the person in question did not become the owner of 
the property until after the levy and assessment of 
the tax,*7 although the contrary has been held as 
to personal property taxes.*8 It is, however, within 
the power of the legislature to make a tax on real 


in collecting taxes is properly exciud- 
ed. Stearnes v. Edmonds, supra. 

30. Amount of liability see supra 
§ 1341. 

81. Lancaster County v. Brenner, 
17 Lanc.L.Rev. (Pa.) 256. ’ 

32. Megarity v. Navarro County, 
(Tex.Civ.App.) 297 S.W. 864. 

33. Shanahan v. State, 121 A. 636, 
142 Md. 616. 

34. Lynn v. Cumberland, 26 A. 
1001, 77 Md. 449; State v. Carleton, 1 
Gill (Md.) 249. 

. Tappan v. People, 67 Ill. 339. 
See Knight v. Harper, (Tex.Civ.App.) 
279 S.W. 589 (the fact that the state, 
at one time a party plaintiff, was vol- 
untarily eliminated in an amended _ pe- 
tition, would not warrant awarding 
the amount recoverable to the county 
if the state is entitled to it or a part 
thereof). 

36. Tappan v. People, 67 Ill. 339. 

37. Crisfield v. Murdock, 27 N.E.; 
1046, 127 N.Y. 315. 

38. Com. v. Ford, 29 Gratt. (70 
Va.) 683. 

39. See Embezzlement §§ 19, 43, 46. 

40. See statutory provisions. 

fa] Indictment is. insufficient 
where it fails to charge that the col- 
Tector collected any taxes due the 
state or county or other public mon- 
‘eys of any kind or character what- 
ever, as the statute does not require 
him to report whether or not any 
money has come into his hands, but 
‘only to report what moneys have come 
into his hands and the disposition he 
has made thereof. Commonwealth vy. 
Kennon, 136 S.W. 198, 143 Ky. 214. 

41. See statutory provisions. 

[a] Indictments held sufficient.— 
People v. Otto, 11 P. 675, 70 Cal. 523; 
State v. Nicholson, 8 A. 817, 67 Md. 1; 
Quillin v. State, 187 S.W. 199, 79 Tex: 
Cra 97) b- AGL. REET 73. 

42. See statutory provisions. 

[a] Statute applies only to persons 
named therein and others of the same 
class. Ingram v. State, (Okl1.Cr.) 3 
P.(2d) 7386 (does not apply to tax fer- 


ret). 

[b] Evidence held insufficient to 
sustain conviction.—Ingram v. State, 
(Ok1.Cr.) 3 P.(2d) 736. 

43. See statutory provisions. 

[a] Statute precludes prosecution 
under other statutes of a general na- 
ture for acts falling within the scope 
of the specific statute in question. 
State v. Green, 87 Mo. 588; State v. 
Green, 24 Mo.App. 227. 

44. Buck v. Com., 90 Pa. 110. 

45. See statutory provisions. 

46. U.S.—Midland Guaranty. & 
Trust Co. v. Douglas County, 217 F. 
SHO; LaonG,@sA.. 27.4: 


Ark.—Mcllroy v. Fugitt, 33 S.W. 
(2d) 719, 182 Ark. 1017, 73 A.L.R. 1223. 
Ill.— Edwards v. Beaird, 1 Ill. 70. 

Iowa.—Glotfelty v. Brown, 126 N. 
W. 797, 148 Iowa 124; Lucas vy. Purdy, 
120 N.W. 1063, 142 Iowa 359, 24 L.R.A. 
N.S. 1294, 19 Ann.Cas. 974. 

Kan.—Board of Com’rs of Ness 
nee v. Hopper, 204 P. 536, 110 Kan. 

La.—Louisiana Oil Refining Co. v. 
Louisiana Tax Commission, 120 So. 
23, 167 La. 605; State ex rel. Cain v. 
H. D. Foote Lumber Co., 135 So. 769, 
17 La.App. 234. Contra Mercier’s Suc- 
cession, 8 So. 732, 42 La.Ann. 1135, 11 
L.R.A. 817; New Orleans v. Day, 29 
La.Ann,. 416. Y 

Me.—Hall v. Hamilton, 121 A. 551, 
123 Me. 80. 

Minn.—Weberling v. Bursell, 230 N. 
W. 654, 180 Minn. 283; Nortmann- 
Duffke Co. v. Federal Crushed Stone 
Co., 216 N.W. 250, 172 Minn. 567; 
Flinn v. Minnesota Iron Co., 215 N.W. 
180, 172 Minn, 272; Fletcher v. Lor- 
ain Iron Mining Co., 215 N.W. 180, 
172 Minn. 271; Marble v. Oliver Min- 
ing Co., 215 N.W.-71, 172 Minn. 263. 

Mo.—State ex rel. and to Use of 
Parish v. Young, 38 S.W.(2d) 1021. 

Neb.—Beatrice v. Wright, 101 N.W. 
1039, 72 Neb. 689; Kelley v. Wehn, 
88_N.W. 682, 63 Neb. 410. 

N.J.—Borough of Wrightstown v. 
Salvation Army, 123 A. 607, 97 N.J. 
Law 89. 

Wash.—Clizer v. Krauss, 106 P. 145, 
57 Wash. 26. 

[a] Personal judgment against de- 
fendant is not authorized in suit to 
recover taxes. Weberling v. Bursell, 
230 N.W. 654, 180 Minn. 283; State 
ex rel. and to Use of Parish v. Young, 
(Mo.) 38 S.W.(2d) 1021. 

[b] Deficiency in property.—(1) 
In the absence of statute, there is no 
personal liability on the title holder 
for any deficiency in the amount real- 
ized from the sale of such property 
under tax foreclosure proceedings, al- 
though such deficiency may have been 
caused in whole or in part by the re- 
moval of improvements from’ the 
property while the county’s lien for 
unpaid taxes existed thereon. Board 
of Com’rs of Ness County v. Hopper, 
204 P. 536, 110 Kan. 501. (2) A tax 
on land not being the personal obliga- 
tion of the owner, and the land alone 
being liable for its payment, no de- 
ficiency judgment can be entered 
against the owner in a suit to fore- 
close the lien of the tax. Kelley v. 
Wehn, 88 N.W. 682, 63 Neb. 410. 

[ec] Destruction.—The owner of a 
hotel and other buildings destroyed 
by fire before taxes assessed were 
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paid is not personally liable for such 
taxes. Borough of Wrightstown v. 
Salvation Army, 123 A. 607, 97 N.J. 
Law 89. 

[d] Taxes on lands of nonresi- 
dents (1) are not a personal charge 
against the owner. MacGregor v. 
Johnson-Cowdin-Emmerich, Inc., 39 
F.(2d) 574; Rising v. Granger, 1 
Mass. 47; Hilton v. Fonta, 86 N.Y. 339 
[aff 19 Hun 191]; City of New York 
v. Mason-Au & Magentheimer Confec- 
tionery Co., 119 N.Y.S, 472, 64 Misc. 
405. (2) Where a foreign corporation 
appears before the tax commissioners 
of the city of New York and applies 
in writing for reduction of the as- 
sessment on its capital invested in the 
state, it is not a waiver of its right 
to immunity from personal liability 
on the tax levied, nor does it author-. 
ize a judgment therefor to be ren- 
dered against it. City of New York 
v. Mason-Au & Magentheimer Confec- 
souery; Co., 119 N.Y.S. 472, 64 Misc. 


[e] Taxes and assessments for lo- 
cal improvements are in rem against 
realty, and there is no personal lia- 
bility. Harway Improvement Co. v. 
Eoin ee 222 N.Y.S. 176, 220 App.Div. 

47. Biggins v. People, 96 Ill. 381; 
Blodgett v. German Sav. Bank, 69 Ind. 
153; Jefferson v. Mock, 74 Mo. 61. 

48. U.S.—Midland Guaranty & 
Trust Co. v. Douglas County, 217 F. 
358, 183 C.C.A. 274. 

(is eae v. Whipple, 39 Cal. 


Ill.— People v. Hibernian Banking 
Ass’n, 92 N.E. 305, 245 Ill. 522. 

. La.—Louisiana Oil Refining Co. v. 
Louisiana Tax Commission, 120 So. 
23, 167 La. 605. 

N.J.—Hann v. State Board of Taxes 
and Assessment, (Sup.) 147 A. 724 
{foll Hann v. State Board of Taxes 
and Assessment, 147 A. 725, 7 N.J. 
Misc. 1047]. ° 

Wash.—Wilberg v. Yakima County, 
231 P. 931, 182 Wash. 219, 41 A.L.R. 
184; Raymond v. King County, 201 P. 
455, 117 Wash. 343. 

[a] Rule applied.—(1) Personal 
property tax assessed against specific 
personal property is to be collected 
from such property, if such property 
still continues in the hands of the 
person against whom tax was as- 
sessed (Wilberg vy. Yakima County, 
231~P. 931, 182 Wash. 219, 41’ A.L.R. 
184), (2) or may be collected from a 
Subsequent owner in whose hands 
property may be at the time of the 
attempted collection, provided that 
the property was so specifically as- 
sessed that it can be traced into the 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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estate a personal charge on the owner?® and in some 
jurisdictions, by virtue of statutory provisions,®° 
the owner of real estate is personally liable for tax- 
es thereon notwithstanding the existence of a lien 
on the property for their collection! provided such 
person was the owner at the time of the assessment ;°? 
although if the property has been transferred subject 
to taxes they should be collected from the grantee 
by resort to the lien, rather than from the grantor.®* 


Personal representative. When 


poses personal liability upon a fiduciary for taxes 
on land of which he has the management, a personal 
judgment is proper against an executor for taxes 


on his decedent’s property.°* 


[§ 1354] D. Property Subject to Process for Col- 
lection®®°—1. In General. The personal property of 


hands of persons against whom tax 
is sought to be enforced and there 
identified as, specific property de- 
scribed in original assessment (Wil- 
berg v. Yakima County, supra); (3) 
but where specific personal property 
against which personal property tax 
has been assessed does not exist in 
hands of person owning such prop- 
erty when it was assessed, the tax 
may be collected as a lien upon all 
the real and personal property of the 
person assessed, and may be collect- 
ed from the other persoral or real 
property of such person, in view of 
section 11283 (Wilberg v. Yakima 
County, supra), (4) and those who 
purchased the property after the 
county assessor assessed a personal 
property tax are not liable for such 
tax where, at the time of the sheriff’s 
distraint, the property had been sold 
in the ordinary course of business 
(Wilberg v. Yakima County, supra). 
(5) Under Remington & B. Code § 
9235, providing that taxes assessed on 
personal property shall be a lien on 
all the property of the person as- 
sessed from the date of the assess- 
ment, a tax assessed against personal 
property may be enforced against it, 
even if the assessment, which was 
made against the possessor of the 
property, which he held under a con- 
tract of conditional sale, all the terms 
of which had not yet been complied 
with so as to vest the legal title in 
him, should have been made against 
the owner of the legal title. Lewis 
Const. Co. v. King County, 111 P. 892, 
60 Wash. 694. (6) A purchaser of per- 
sonal property against which a tax 
has been assessed does not become 
personally liable for payment of tax. 
Goodsell v. Spokane County, 238 P. 
612, 135 Wash. 669. 

[b] Subsequent severance of own- 
ership or destruction of property as- 
sessed for taxation does not relieve 
the person assessed from personal lia- 
bility for the tax. Hann v. State Board 
of Taxes and Assessment, (N.J.Sup.) 
147 A. 724 [foll Hann v. State Board 
of Taxes and Assessment, 147 A. 725, 
7 N.J.Mise. 1047]. 

{[c] Ihiability of agent.—Under a 
statute giving to every person to 
whom property is assessed, as agent 
or representative, a lien for taxes on 
the property and all property of the 
principal in possession of the person 
so assessed, there exists a personal 
liability on the part of agents and oth- 
ers acting as representatives to pay 
taxes on the property of others in 
their possession as agents or repre- 


sentatives. People v. Hibernian 
Banking Assn, 92 N.E. 305, 245 Ill. 522. 
49. Snipe v. Shriner, 44 N.J.Law 


206; Smith v. Vermilion Hills, 49 Can. 
S.C. 563, 24 West.L.R. 903, 4 West. 
Wkly. 1219. Rae 

50. See statutory provisions, 

51. Ind.—Prudential Casualty Co. 
v. State, 143 N.E. 631, 194 Ind. 542; 
Wright v. House, 121 N.E. 4338, 188 


[61 C. J.—66] 
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the taxpayer is the primary fund out of which all 
his taxes are to be collected,°* and for this purpose 
almost every variety of personal property is subject 
to compulsory process, provided it is found within 
the district in which the collector’s authority runs,°? 
and he is not restricted to those particular articles 
on which the particular assessment was laid or on 
which a particular tax lien rests.58 
specifically provided for by statute,®® as a general 
rule there is no exemption of any class or kind of 
personalty from distress or seizure for taxes;®° and 
it is immaterial that the property in question may 
be ‘by law exempt from levy and sale on ordinary 


Except as 


executions,®°! or even that it was exempted by stat- 


Ind, 247. 
Mass.—Webber Lumber Co. v. 
Shaw, 75 N.BE. 640, 189 Mass. 366; 


Richardson v. Boston, 20 N.E. 166, 
148 Mass. 508. 
Ohio.—Creps v. Baird, 3 OhioSt. 


277; Brown vy. Russell, 151 N.E. 793, 
20 OhioApp. 101. 

Pa.—Philadelphia v. Bowers, 2 Pa. 
Dist.&Co. 6538. 

Tenn.—City of South Fulton v. 
Parker, 28 S.W.(2d) 639, 160 Tenn. 
634; State v. Andrews, 175 S.W. 563, 
131 Tenn. 554. 

Tex.—Broocks y. State (Civ.App.) 
41 S.W.(2d) 714, 719 (two cases); 
Central Hotel Co. v. State (Civ.App.) 
117 S.W. 880. 

[a] Special assessments have been 
held to render the owner of property 


“personally liable for the taxes assess- 


ed upon it. Cummings v. Fitch, 7 
OhioDec. (Reprint) 36, 1 Cinc.L.Bul. 
77 [aff 40 OhioSt. 56]. 

[b}] As between cotenants each co- 
tenant is liable only for taxes charge- 
able to his undivided interest (Gen. 
Code § 5671). Brown yv. Russell, 151 
N.E. 793, 20 OhioApp. 101. 

52. City of San Antonio v. Toep- 
perwein, 133 S.W. 416, 104 Tex. 43 [rev 
(Civ.App.) 124 S.W. 699]; Garza v. 
City of San Antonio, (Tex.Civ.App.) 
214 S.W. 488 [rev on other grounds 
(Commn.App.) 231 S.W. 697]. 

[a] Mllustrations.—(1) A purchas- 
er of property incumbered by a lien 
for taxes and penalties accruing for 
delinquent taxes, who takes with no- 
tice and who purchases the land sub- 
ject to the lien, is not personally li- 
able for the taxes and penalties. City 
of San Antonio v. Toepperwein, 133 
S.W. 416, 104 Tex. 43 [rev (Civ.App.) 
124 S.W. 699]. (2) Where unrender- 
ed land was assessed in husband’s 
name until 1909, and was then ren- 
dered in his wife’s name, it will be 
presumed that wife did not acquire 
title un¢il that year, and no personal 
judgment for taxes prior to 1909 can 
be had against her. Garza v. City of 
San Antonio, (Tex.Civ.App.) 214 S.W. 
488 [rev on other grounds (Commn. 
App.) 231 S.W. 697]. 

- 53. City of Bridgeport v. Equitable 
Title & Mortgage Co., 138 A. 452, 106 
Conn. 542. 

54. Louisville v. Robinsen, 85 S.W. 
172,- 119° Ky.\908, 27) Ky. 375. 

55. Property subject to distraint 
see infra § 1370. 

56. Cones y. Wilson, 14 Ind. 465. 

Exhaustion of personalty before 
selling land for taxes see infra §§ 
1524, 1525. 

57. Ross v. Holtzman, 20 F.Cas.No. 
12,075, 3 CranchC.C. 391; Patchin v. 
Ritter, 27 Barb. (N.Y.) 34; Ward v. 
Aylesworth, 9 Wend. (N.Y.) 281; State 
vy. Graham, 20 S.C.L. 457; Farm & 
Cattle Loan Co. v. Faulkner, 242 P. 
415, 417. 84 Wyo. 199 [cit Cye]. 

[a] Promissory notes and mortga- 
ges are “goods and chattels” subject 
to levy under a tax warrant, if the 
officer can get possession of them 


ute from taxation, or otherwise was not subject to 
taxation at the time of the assessment,*? although 


without trespass. Blain v. Irby, 25 
Kan. 499, 

[b] Debts due taxpayer.—Under a 
statute which authorizes the sale of 
debts due to a delinquent taxpayer, 
the collector may sell debts due for 
daily wages, such debts being taxable. 
White v. Martin, 23 So. 289, 75 Miss. 
646, 65 Am.S.R. 616. 

[c]. Track or roadbed of a railway 
cannot be levied on for taxes, but its 
rolling stock and other personal prop- 
erty may be, and also its franchise of 
earning tolls. Hackley v. Mack, 27 
N.W. 871, 60 Mich. 591. 

{d] Rails of a railroad, being by 
statute personal property, may be re- 
moved and sold for taxes. Mans v. 
Logansport, etc., R. Co., 27 Ill. 77. 

[e] Rolling stock may be seized. 
Randall v. Elwell, 52 N.Y. 521, 11 Am. 
R. 747. 

[f] Dispensary.—The property of 
a dispensary, part of a system of state 
and local institutions for the sale of 
liquors, is subject to sale on execution 
for delinquent taxes due the state. 
Sheffield v. Blakely Dispensary, 36 S. 
E. 302, 111 Ga. 1. é 

58. Oteri v. Parker, 7 So. 570, “42 
La.Ann. 374; Berwin y. Legras, 28 
La.Ann. 352. 

[a] Effort to seize goods assessed. 
—Where the collector may, by virtue 
of a statute, seize property other than 
that assessed when the assessed prop- 
erty cannot be found, he must, before 
seizing other property, have made ef- 
forts to seize the property assessed. 
Oteri v. Parker, 7 So. 570, 42 La.Ann. 
374; Meyer v. Parker, 6 So. 679, 41 
La.Ann. 440. 


59. See statutory provisions; and 
cases infra this note. 
[a] Exemption of household 


goods.—(1) In a statute exempting 
household goods from levy for delin- 
quent taxes, the term “household 
goods” includes articles necessary, 
convenient, or ornamental, to enable 
the delinquent, not merely to live, but 
to live in a convenient and comfort- 
able manner. Kramer y. Beebe, 115 
N.E. 83, 186 Ind. 349. (2) A statute 
exempting certain household and oth- 
er properties from seizure for debt 
applies to seizure for taxes as the 
policy of the act is the protection of 
families. Doe v. Deavors, 11 Ga, 79. 

60. Solomon y. Willis, 7 So. 160, 
89 Ala. 596; Scales v. Alvis, 12 Ala, 
617, 46 Am.D. 269; Dennis v. May- 
nard, 15 Ill. 477; Reams v. McHargue, 
63 S.W. 437, 111 Ky. 163, 23 Ky.L. 
540; Com. y. Lay, 12 Bush (Ky.) 283, 
28 Am.R. 718. 

61. Gentry v. Purcell, 84 Ind. 83; 
Wilmington v. Sprunt, 19 S.E. 348, 114 
N.C. 310; McKee v. Christman, 103 
Pa. 431; Oliver v. White, 18 S.C. 235. 

62. Scottish Union, etc., Ins. Co. v. 
Bowland, 25 S.Ct. 345, 196 U.S. 611, 49. 
L.Ed. 619; Solomon y. Willis, 7 So. 
160, 89 Ala. 596; Doe v. Minge, 56 Ala. 
121; Ring v. Williams, 35 S.W. 733, 
13 Tex.Civ.App. 609. 
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the contrary has been held.** Property of a mu- 
nicipal waterworks has been held not subject to 
sale,** as has, in the absence of statute, stock 
of a corporation.*® A statute permitting a tax col- 
lector to levy on corporate stock under his own 
warrant is repealed by a statute requiring seizure 
of the certificate in order that a levy be valid.®® 

[§ 1355] 2. Ownership and Possession. It is a 
general rule that the property of one person cannot 
be seized and sold for taxes due from another per- 
son.®°7 Although property may be assessed to one 
who holds it in the character of an agent, consignee, 
or assignee for creditors, this does not make his in- 
dividual property liable for the tax,** but a pur- 
chaser of goods upon which rests a tax lien cannot 
complain of the seizure of other lke goods upon 
which there was no lien, where he has so inter- 
mingled the two lots that the collector cannot dis- 
tinguish between them.®°® The property of a cor- 
poration is not liable to be taken for the satisfac- 
tion of taxes assessed upon its shareholders with 
respect to their ownership of the stock.’° In some 
jurisdictions statutes have been enacted permitting 
the seizure and sale of any property found in pos- 
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session of the person who owes the tax,71 making it 
immaterial that the property seized belonged to 
someone other than the person owing the tax, so 
long as it was in his possession,‘? but possession 
is essential.7® These statutes have been held not un- 
constitutional,’ but are oppressive and are strictly 
construed.7> A statute authorizing seizure of prop- 
erty, which is subject to a lien for taxes, in the hands 
of an assignee for the benefit of creditors, of a sheriff 
holding it under a writ, or of a decedent’s representa- 
tion, does not authorize its seizure after sale to a 
bona fide purchaser.7* A statute requiring a writ- 
ten and recorded agreement of bailment before such 
agreement can operate against creditors of the 
bailee protects the officer seizing property in the 
hands of the bailee for taxes owed by him.*7. 

[§ 1356] 3. Liability of Personalty for Satisfac- 
tion of Tax on Land. In some states taxes assessed 
upon land cannot be collected by sale of personal 
property but only by proceedings against the land it- 
self ;78 but more commonly the officer is not required 
to sell the land if he can find personal property suffi- 
cient to satisfy the tax,7® at least if it is on the 
premises ;8° and indeed it is a statutory requirement 


63. Jackson v. Savage, 64 A. 737, 
79 Conn. 294; Ratliff v. Beale, 20 So. 
865, 74 Miss. 247, 34 L.R.A. 472. 

64. Covington v. Campbell County, 
Ne 669, 113 Ky. 612, 24 Ky.L. 

[a] Reason for rule.—Municipal 
waterworks cannot be sold for taxes, 
being essential to the public health 
and comfort, but they may be placed 
in the hands of a receiver for the col- 
lection of the taxes due. Covington 
v. Campbell County, 68 S.W. 669, 113 
Ky. 612, 24 Ky.L. 433. 

65. Kennedy v. Mary Lee Coal, 
etc., Co., 9 So. 608, 93 Ala. 494; Barnes 
v. Hall, 55 Vt. 420. 

66. Warr v. Hodges, 125 N.E. 557, 
234 Mass. 279. 

i Cal.—_Meyer v. Larkin, 3 Cal. 


Ill.—Archer v. Terre-Haute, etc., R. 
Co., 102 Tll. 493. 
Ind.—Tousey v. Bell, 23 Ind. 4238. 


Ky.—Brocking vy. O’Bryan, 112 S.W. |’ 


631, 129 Ky. 543. 

La.—Converse y. Fitzpatrick, 65 So. 
761, 135 La. 619. 

Mich.—Rapid Ry. Co. v.. Schroeder, 
157.N.W. 422, 190 Mich. 684; Gray v. 
Finn, 55 N.W. 615, 96 Mich. 62; Lyon 
v. Receiver of Taxes, 17 N.W. 839, 52 
Mich. 271. 

N.Y.—Flavin v. Partello, 229 N.Y.S. 
578, 132 Misc. 325. 

Ohio.—Spence v. Frye, 3 OhioDec, 
(Reprint) 11, 2 Wkly.L.Gaz. 103. 

Vt.—Daniels v. Nelson, 41 Vt.. 161, 
98 Am.D. 577; Sumner y. Pinney, 31 
VERT: : 

Wash.—Mill & Mine Supply Co. v. 
Johnson, 261 P. 386, 145 Wash. 656. 

Wyo.—Padlock Ranch y. Smith, 267 
P. 512, 38 Wyo. 393. 

[a] Applications of rnle.—(1) The 
property of one joint owner of a min- 
ing claim cannot be taken on execu- 
tion to satisfy a tax due from an em- 
ployee of the other. Meyer vy. Larkin, 
3 Cal. 403. (2) The property of a 
guardian cannot be taken to pay a 
tax assessed against him on the prop- 
erty of the ward. Tousey y. Bell, 23 
Ind. 423. (3) Nor can the property 
of a husband be made liable for a 
tax assessed against his wife before 
their marriage. Sumner v. Pinney, 
31 Vt. 717. (4) Taxes against a man 
not being a lien on his wife’s proper- 
ty, sale of such property for such 
taxes is void. Brocking y. O’Bryan, 
112 S.W. 631, 129 Ky. 543. . (5) Chat- 
tels in the possession of a bailee as 
purchaser in possession of a farm 
under a land contract are not subject 


to levy and sale for delinquent taxes 
assessed against the vendors, the 
words “any person who ought to pay 
the tax,’’ as found in the statute, not 
applying to one who by his voluntary 
act makes himself liable. Flavin v. 
Partello, 229 N.Y.S. 578, 132 Misc. 
325. (6) Township authorities could 
not take property owned by one cor- 
poration of several operated as a sin- 
gle system under a trade-name by a 
holding company to pay taxes assess- 
ed upon realty of another one of the 
corporations. Rapid Ry. Co. v. 
Sept ad 157 N.W. 422, 190 Mich. 


[b] MGiability of partner.—(1) The 
individual property of.a partner of a 
commercial firm cannot be sold for 
taxes due by the firm (Converse v. 
Fitzpatrick, 65 So. 761, 135 La. 619), 
(2) although the contrary has been 
peat (Van Dyke vy. Carleton, 61 N.H. 

[c] Pretended sale to evade dis- 
tress.— Where a person against whom 
a tax is assessed makes a pretended 
sale of personal property for the ex- 
press purpose of preventing a levy 
for the tax, retains possession of the 
property, and reeeives no considera- 
tion for the sale, and the vendee takes 
the bill of sale in order to assist in 
defeating the collection of the tax, a 
levy may be made on such property 
notwithstanding the sale. Gray v. 
Finn, 55 N.W. 615, 96 Mich. 62. 

[d] Assessment and judgment for 
taxes against succession, as such, are 
legal when the heirs have not obtair- 
ed and recorded a decree putting them 
in possession. Carter v. New Or- 
leans, 33 La.Ann. 816. 

Liability for taxes as between ven- 
dor and vendee see supra § 188. 

Seizure of tenant’s goods for tax 
on land see infra § 1356. : 

68. Deming v. James, 72 Ill. 78; 
Pioneer Fuel Co. v. Molloy, 91 N.W. 
750, 131 Mich. 465; Dawson v. Croi- 
san, 23 P. 257, 18 Or.) 481; 

69. Robinson v. Youngblood, 103 
N.E. 347, 54 Ind.App. 669. 

70. Iowa City First Nat. Bank vy. 
Hershire, 81 Iowa 18; Seneca First 
Nat. Bank v. Lyman, 53 P. 125, 59 
Kan. 410 [rev 49 P. 639, 6 Kan.App. 
74]; Hannibal First Nat. Bank y. 
Meredith, 44 Mo. 500; Sandy Hill First 
Nat. Bank vy. Fancher, 48 N.Y. 524. 
But see Omaha First Nat. Bank v. 
Douglas County, 9 F.Cas.No. 4,799, 3 
Dill. 330 (holding that bank property 
may be seized to satisfy taxes on 
shares of stock in national banks, the 


bank being responsible for the pay- 
ment of the tax). 3 

71. See statutory provisions. 

72. WHersee v. Porter, 3 N.E. 338, 
100 N.Y. 403; Sheldon, v. Van Buskirk, 


2 N.Y.-'473; Coie’ v. Carl, 31) N.Y.S. 
565, 82 Hun 360. . 
[a] Rule applied.—The_ statute 


‘embraces goods in possession of a 


mortgagor after default. Hersee v. 
Porter, 3 N.E. 338, 100 N.Y. 403. ‘ 
73. Lake Shore, ete, R. Co. v. 


| Roach, 80 N.Y. 339; Denton v. Carroll, 


40 N.Y.S. 19, 4 App.Div. 532; Stock- 
well v. Veitch, 38 Barb. (N.Y.) 650, 15 
Abb.Pr. 412. 

{a] Necessity of possession.—(1) 
A boarder in a house is not in pos- 
session of the furniture in the room 
which he occupies. Denton v. Car- 
roll, 40 N.Y.S. 19, 4 App.Div. 532. (2) 
Statute does not apply to goods held 
by the person taxed for sale on com- 
mission and deposited in a warehouse, 
or to goods in the possession of a firm 
of which the person taxed is a mem- 
ber. Stockwell v. Veitch, 38 Barb. 
(N.Y.) 650, 15 Abb.Pr. 412. 

74 Sears v. Cottrell, 5 Mich. 251; 
re wipes v. Porter, 3 N.E. 338, 100 N.Y. 

75. Stockwell v. Veitch, 38 Barb. 
(N.Y.) 650, 15 Abb.Pr. 412. 

76. Armstrong v. Mission Inde- 
pendent School Dist., (Tex.Civ.App.) 
195 S.W. 895 [rev on other grounds 
(Commn.App.) 222 S.W. 201]. 

77. Andrews vy. Hurst, 161 S.E. 
331, 163 S.C. 86. : 

78. Littler v. McCord, 38 Ill.App. 
147; Spiech y. Tierney, 76 N.W. 1090, 
56 Neb. 514; State v. Cain, 26 N.W. 
371, 18 Neb. 631. 

79. U.S.—Semmes v. McKnight, 21 
¥.Cas.No. 12,653, 5 CranchC.C. 539. 

Ind.—Ring v. Ewing, 47 Ind. 246; 

Midland R. Co. v. State, 38 N.E. 57, 11 
Ind.App. 433. 
FEY pie Raa vst he v. Sloan, 18 Iowa 
N.Y.—Van Rensselaer y. Cottrell, 
oper. 127, 4 How.Pr. 376 [aff 1 Seld. 
Pa.—McGregor vy. Montgomery, 4 
Papas bis ; 

Vt.—Shaw v. Peckett, 25 Vt. 423. 

[a] Property in other town.—The 
tax collector of the town in which 
land is situated and taxed may take 
property of the owner in another town 
in the county to satisfy the tax. Van 
Rensselaer v. Cottrell, 1 Seld. (N.Y.) 
25 [aff 7 Barb. 127, 4 How.Pr. 376]. 

80. Hayman y. Rothwell, 11 F.Cas. 
No. 6,267, 1 Hayw.&H. 156; Maus v. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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in many states that personal property of the de- 
linquent taxpayer shall be exhausted before proceed- 


_ ing to sell his land;8! but the land must have been 


assessed to the proper person®? and the tax on the 
realty must have accrued before the death of the 
person whose personalty is sought to be charged.8? 
Seizure of tenant’s goods.. In some jurisdictions 
statutes make taxes assessed upon the owner of 


- real property with respect to such property col- 


lectable by seizure of the goods of a tenant in pos- 
session,®** even though the real estate is sold by 
judicial sale before the goods were seized,®* and these 
goods may be seized and sold just as a stranger’s 
goods on demised premises were, at common law, 
taken on a distress for rent against a tenant.’® 
The goods seized need not have been found on the 
premises** but the tax must have been assessed dur- 
ing oceupancy®® and the goods seized must belong to 
the occupant and not to some third person.*® These 
statutes receive a strict construction.®° 

Purchaser of land. The personal property of a 
purchaser of land is not lable, unless by statute, 
for the satisfaction of a tax assessed on the land 
while it belonged to his vendor,®* although this prop- 
erty is subject to seizure if the tax was assessed 
while he was a tenant and before he kecame the 
purchaser,°? and where the tax collector has relin- 
quished a valid levy on the personalty on the land 
he cannot thereafter seize the personalty of a sub- 


Logansport, ete., R. Co., 27 Ill._77; [a] & 
Blodgett v. German Say. Bank, 69 Ind,| ed premises in 
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Thus a tenant’s goods on leas- 
e a certain year may 
153; Lake Shore, etc., R. Co. v. Roach, | be levied upon for borough and school 
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sequent purchaser of the land to satisfy the same 
taxes. 

Nonresidence. Personalty cannot be seized for: 
taxes on lands assessed as the property of a non- 
resident®* even though the owner is in fact a resi- 
dent.°® 

[§ 1357] 4. Property in Hands of Receiver. A. 
tax collector cannot seize and sell property in the 
hands of a receiver, even for the purpose of col- 
lecting taxes.°® The remedy is by application to the 
court to direct payment by the receiver, or for a 
sale of property for the purpose, where there are no 
available funds. 

{§ 1358] E. Actions and Proceedings for Enforce- 
ment and Collection—1. In General. The procedure 
for the collection of taxes is generally prescribed and 
regulated by statute.°& The legislature, having con- 
trol of the remedies by which delinquent taxes are 
to be collected, may modify an existing remedy,°? 
abolish it,+ create a new one,? or add a cumulative 
remedy to those already existing;* and, having 
chosen a constitutional method of collecting taxes, 
it is beyond the power of a court to compel the 
adoption of any other method. Where several rem- 
edies are provided they are generally deemed cumu- 
lative,> but where a statute provides a certain rem- 
edy for the collection of taxes in given circumstances, 
that remedy must generally be pursued to the exclu- 
sion of all others.° As a general rule, the form of 
698. (8) The receiver is bound to 


apply for an injunction if he believes 
the tax to be invalid, even though the 


‘(Pa.) 412; 


SO INoY: Sao. r 
timber on land are 


[a] Crops and . 
liable to be seized and sold to satisfy 
a tax assessed on the land. Blodgett 
v. German Sav. Bank, 69 Ind. 153. 

81. See infra § 1524. 

82. Hallock v. Rumsey, 22 Hun 
(NVY.) 89. 

83. Ross v. Holtzman, 


20 F.Cas. 
No. 12,075, 3 CranchC.C. 391. 
See statutory provisions. t 
Bardine v. Samuels, 13 Pa.Dist. 
&Co. 497; ees Vv. Son ae 3 Pa. 
L.J. 396, 5 Pa.L.J. 419. 

86. Morrow v. Dows, 28 N.J.Eq. 
459. 

Timber may be seized and 
Morrow v. Dows, 28 N.J.Eq. 


McGregor v. Montgomery, 4 
Pa. 237; Sitler v. Singer Mfg. Co., 14 
Pa.Dist. 382; Brice v. McCarrell, 21 
Pa.Co. 512. 
88. Blakeslee v. Stebbins, 3 Pa. 
Dist. 269; Sitler v. Singer Mfg. Co., 
Hartman v. Hazen, 28 
311 


[a] Deceased person is not occu- 
pying realty within the meaning of a 
statute allowing seizure of goods of 
an occupant of realty for taxes on the 
realty. Blakeslee v. Stebbins, 3 Pa. 
Dist. 269. 

89. Lewis v. Havard, 1 Chest.Co. 

Pa.) 189. 
: oO. Pattison v. Emo Tp., 28 Ont.L. 
228. 
. [a] Land of nonresidents, under a 
statute providing for their taxation, 
means unoccupied lands, so that an 
occupant of land owned by someone 
else cannot be proceeded against as 
though the land was owned by a non- 
resident and was unoccupied, but 
must be proceeded against under the 
statute providing for recovery of 
taxes from either owner or occupant., 
Mace v. Ruttan, 7 Can.L.J. 299. : 
gl. Atlantic, etc., R. Co. v. Cleino, 
2 F.Cas.No. 631, 2 Dill. 175; Biggins 
v. People, 96 Ill. 381; Everson v. Syra- 
cuse, 29 Hun 485 [rev 3 N.E. 784, 100 
NPY ory. poner Niver v. Perigo, 
.Gaz. (Pa.) 462. 
td fone v. Horstick, 9 Watts 
Popp v. Hamigh, 54 Pa. 
Super. 263. ; 


taxes for that year, although the ten- 
ant may have purchased the premises 
from his landlord thereafter, and the 
actual levy upon the goods was not 
made until after the purchase, and 
although no rent was due on the day 
that the tenant purchased the real es- 


oe Popp v. Eamigh, 54 Pa.Super. 
93. Baer v. Livingood, 2 Woodw. 
(Pa.). 336. 


Sree Me.—Lunt v. Wornell, 19 Me. 


caste ent v. Metcalf, 4 Mich. 
Co. 
N.H.—Dewey v. Stratford, 42 N.H. 


282. 
R. Co. 


N.Y.—New York, etc., v. 
Ont.—Warne y. Coulter, 25 U.C.Q. 


Lyon, 16 Barb. 651. 


Beltre 
95. Lunt v. Wormell, 19 Me. 100. 
96. U.S.—Ex p. Tyler, 13 S.Ct. 785, 


149 U.S. 164, 37 L.Ed. 689; Northern 
Finance Corporation v. Byrnes, 5 F. 
(2d) 11; Clark v. McGhee, 87 F. 789, 
31 C.C.A. 321. But see Central Trust 
Co. v. Wabash, etc., R. Co., 26 F. 11 
(holding the contrary under a Mis- 
souri statute). 

Ga.—Dysart v. Brown, 26 S.E. 767, 
100 Ga. 1. 

Idaho.—Palmer vy. Pettingill, 55 P. 
653, 6 Idaho 346. 

S.C.—Cleveland v. McCravy, 24 S. 
E. 175, 46 S.C. 252. 


Tenn.—Weaver  y. Duncan, (Ch. 
App.) 56 S.W. 39. 
[a] Injunction against enforce- 


ment of tax.—(1) A court whose re- 
ceiver is in charge of a railroad may 
properly issue an injunction pendente 
lite forbidding the state taxing offi- 
cers to collect disputed taxes levied 
against a part of the railroad prop- 
erty. Clark v. McGhee, 87 F. 789, 31 
C.c.A. 321. (2) And on a bill by a 
receiver to enjoin the enforcement of 
a tax alleged to be invalid, the power 
of the federal court to issue a tem- 
porary injunction is not affected by 
the fact that the state law denies any 
relief against an illegal tax except 
payment under protest and suit to re- 
cover the amount. Ex p. Tyler, 13 
S.Ct. 785, 149 U.S. 164, 37 L.Ed. 689, 
13 S.Ct. 793, 149 U.S. 191, 37 L.Ed. 


property is subject to taxation. Ex 
p. Chamberlain, 55 F. 704. ( 

Claims or liens on property in 
hands of receivers generally see Re- 
ceivers §§ 147-162. 

97.. See supra § 1232. 

‘Sale of real property see infra § 
1514 et seq. : 

98. See statutory provisions. 

$9. Sherrill vy. Thomason, 238 S.W. 
876, 145 Tenn. 499. 

1. Sherrill vy. Thomason, supra. 

2. Sherrill v. Thomason; supra. 

S. Sherrill vy. Thomason, supra. 

4 Bloxham vy. Consumers’ Electric 
Light, etc., Co., 18 So. 444, 36 Fla. 519, 
51 Am.S.R. 44, 29 L.R.A. 507. 

5. City of Bridgeport v. Equitable 
Title & Mortgage Co., 188 A. 452, 106 
Conn. 542; City of Boston v. Turner, 
87 N.E. 634, 201 Mass. 196. 

[a] Illustrations.—(1) The reme- 
dies of levy, lien, foreclosure, and ac- 
tion are cumulative remedies for col- 
lection of taxes, in the absence of 
substantial recovery by action or en- 
forcement of lien. City of Bridgeport 
v. Equitable Title & Mortgage Co., 138 
A. 452, 106 Conn. 542. (2) The reme- 
dies which the statutes provide for 
the collection of a tax are cumulative,, 
and a tax eollector, proving a claim 
for unpaid taxes in bankruptcy pro- 
ceedings against the bankrupt, does. 
not waive any right created for his. 
benefit under the bankrupt’s common- 
law assignment for the benefit of 
ereditors in trust to pay preferred 
claims, including taxes. City of Bos- 
ton v. Turner, 87 N.E. 634, 201 Mass. 
190. 

6 State v. Nicholson, 240 P. 8387, 
74 Mont. 346; Central Trust Co. v. 
New York City, etc., R. Co., 18 N.E. 
92,110 N.Y. 250, 1 L.R.A. 260; Adelphi 
Homes Co. v. State Tax Commission, 
214 N.Y.S. 296, 216 App.Div. 773; Re- 
liance Lumber Co., Ltd. v. Village of 
Semans, (Sask.) [1924] 2 Dom.L.R. 
611, 614 [quot Cyc]. 

[a] Thus, if a mortgage tax is not 
paid, the only remedy is an action by 
the attorney-general under Tax L. § 
266 to sell the mortgage or sue the 
mortgagee or successors personally, 
and submission of controversy is not 
authorized. Adelphi Homes Co, v. 
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procedure to be used in collecting a tax is that in 
force when the proceedings are instituted rather than 
that in force when the tax vests.7. A statute provid- 
ing a different remedy for the collection of taxes 
from that previously in force may be retroactive, 
so as to be available for the collection of taxes levied 
before its passage;® but even though it repeals 
former laws, it will not affect the collection of taxes 
which have been duly assessed under previously 
existing laws.°® 

[§ 1359] 2. Summary Remedies—a. In General. 
While, in the absence of any other remedy, a suit at 
law must be used to enforce payment of taxes,*® 
it is within the power of the legislature to provide 
special remedies for the collection of taxes.1* Sum- 
mary proceedings are commonly authorized by law 
and resorted to for the collection of taxes, and they 
are not governed by the rules applicable to ordinary 
judicial proceedings, but only by such as the statute 
prescribes.12, A law of this kind is strictly con- 
strued and will not be extended by implication, and 
strict compliance with its provisions is essential to 
the validity of the proceedings.1* In addition to 
the proceedings by distress, attachment, and tax 
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executions, discussed in the succeeding sections, we 
may here mention, as examples of more or less sum- 
mary methods of collecting taxes, the authority of 
a court which has an estate under its contre), as 
in the case of a probate administration or a receiv- 
ership, to order payment of taxes on a simple rule 
to show cause,!* the authority of the state to retain 
the taxes assessed on its bonds out of the interest 
due the holders,!* and the right of the tax collector 
to use the process of garnishment,'® rules to compel 
surrender of property,!? and of proceedings sup- 
plementary to execution, in enforcing payment.*® 

[§ 1360] b. Constitutionality of Statutes. Laws 
providing summary remedies for the collection of 
delinquent taxes are not open to constitutional ob- 
jection because they dispense with, some of the for- 
malities of ordinary judicial procedure, or cut off 
technical defenses, or authorize the seizure of prop- 
erty first and a hearing afterward, provided only 
that the taxpayer is given an opportunity, at some 
stage of the proceedings and before his rights aré 
finally cut off, to contest the validity of the tax or 
his liability with respect to it;1® but a statute 
directly in conflict with a constitutional provision 


State Tax Commission, 214 N.Y.S. 296, 
216 App.Div. 778. 

[b] Where remedy is inadequate. 
—Where the property of a corpora- 
tion is already sequestrated and a re- 
ceiver appointed, and foreclosure pro- 
ceedings are pending against the cor- 
poration to foreclose mortgages to an 
amount in excess of all the corporate 
property, and the corporation is hope- 
lessly insolvent, and the money to 
pay the above mentioned corporate 
tax has arisen from the gross earn- 
ings, and an amount sufficient to pay 
the tax is in the hands of the re- 
eeiver, the proceeding to obtain pay- 
ment of the tax is not confined to that 
provided for in the statute. Central 
Trust Co. v. New York City, etc., R. 
ae 18 N.E. 92, 110 N.Y. 250, 1 L.R.A. 

0. 


7. Higgins’ Estate v. Hubbs, 252 
P. 515, 31-Ariz. 252; In re Davis, 44 
7 NIB. 185, 249 N.Y. 539.: 

S Hosmer v. People, 96 Ill. 58; 


Holthaus v. Adams County, 105 N.W. 
632, 74 Neb. 861; Hanson v. Franklin, 
123 N.W. 386, 19 N.D. 259. 

9. Weld v. Bangor, 59 Me. 416. 

10. See infra § 1377. 

11. In re State Tax Commission, 
240 N.Y.S. 309, 136 Misc. 104. 

Exclusiveness of statutory remedy 
see infra § 1381. 

12. Lavergne v. New Orleans, 28 
La.Ann. 677. 

[a] Seizure of vessel for taxes is 
not a proceeding in rem governed by 
admiralty rules. Oteri v. Parker, 7 
So. 570, 42 La.Ann. 374. 

13. U.S.—MecMillen v. 
95 U.S. 37, 24 L.Hd. 335. 

Ala.—Rivers v. Thompson, 43 Ala. 
6338. 

Cal.Secombe v. Louis Phillips’ 
Hstate, 121 P. 388, 162 Cal. 161. 

Ga.—D’Antignac v. Augusta City 
Council, 31 Ga. 700. 

La.—Police Jury v. Bullit, 8 Mart. 
N.S. 323. : 

N.Y.—Flavin v. Partello, 229 N.Y-S. 
578, 132 Misc. 325. 

Ohio.—Covington, etc., Bridge Co. 
v. Mayer, 31 OhioSt. 317. 

[a] Bule applied—A summary 
process to enforce the payment of 
taxes under one act does not extend 
to new taxes on other objects levied 
by subsequent acts. Police Jury v. 
Bullit, 8 Mart.N.S. (La.) 323. 

14 Cullop v. Vincennes, 72 N.E. 
166, 34 Ind.App. 667; Brunson vy. Star- 
buck, 70 N.E. 163, 32 Ind.App. 457; 
Dupuy’s Succession, 33 La.Ann. 258; 
Wolfe v. Geffroy, 16 OhioSt. 219. See 


= 
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Antram v. Tower Hill, Connellsville, 
Coal & Coke Co., 44 Pa.Co. 278 (in 
which the court refused to render any 
decision as to priority of liens, the 
other creditors not being parties, and 
dismissed the rule). And see supra 
§§ 195, 196. 

[a] Action against receiver.—Un- 
der a statute allowing county treas- 
urer to secure rule to show cause 
when unable to collect by distress, a 
rule may issue against the receiver 
of a railroad for the payment of tax- 
es due, where the answer of the re- 
ceiver only shows that it is not con- 
venient to pay the taxes and also op- 
erate the road. Athens County v. 
Dale, 53 N.E. 958, 60 OhioSt. 180. 

15. Ewing v. Robeson, 15 Ind. 26. 

16. Baxter & Co. v. Andrews, 62 S. 
EK. 42, 131 Ga. 120, 30 L.R.A.N.S. 268; 
Broadway Christian Church v. Com., 
66 S.W. 32, 112 Ky. 448, 23 Ky.L. 1695; 
Wilmington v. Sprunt, 19 S.E. 348, 114 
N.C. 310; Holley v. Lincoln County 
Land Ass’n, 77 S.E. 271, 71 W.Va. 728. 

[a] Intervention.—(1) Although 
notice to a tax debtor is not required 
in a proceeding against third persons 
to enforce delinquent taxes against 
property in the hands of the latter, 
the delinquent may nevertheless in- 
tervene in such proceeding. MHolley 
v. Lincoln County Land Ass’n, 77 S.E. 
271, 71 W.Va. 728. (2) A delinquent 
taxpayer cannot intervene in gar- 
nishment proceedings to collect the 
taxes without showing that he had no 
opportunity to contest the assessment 
in a proceeding before the board of 
equalization and review. Holley v. 
Lincoln County Land Ass’n, supra. 

17. Oden v. Industrial Lumber Co., 
96 So. 549, 153 La. 734. 

[a] Fees.—Defendant, in a pro- 
ceeding to compel the surrender of 
sufficient personal property to satisfy 
taxes, is liable for tax collector’s at- 
torney’s fee, fixed at ten per cent of 
the aggregate amount of taxes and in- 
terest. Oden v. Industrial Lumber 
Co0:57796250.5.549, 158 dias ASA. 


18. In re Veith, 58 N.E. 886, 165 
N.Y. 204. ’ 
19. U.S.—Cincinnati, ete, R. Co. 


v. Kentucky, 6 S.Ct. 57, 115 U.S. 321, 
29 L.Ed. 414; McMillen v. Anderson, 
95 JO«S; 37, 124, Lela. =335. 

Cal:—-Peo.s v.> Central (Paci) R2Co., 
43 Cal. 398. 

Iowa.—Parker v. Davenport, 22 N. 
W. 904, 65 Iowa 633. 

Ky.—Cincinnati, ete., R. Co. v. Com., 
81 Ky. 492 [aff 6 S.Ct. 57, 115 U.S. 321, 
29 L.Ed, 414]. 


La.—Parker v. Shareholders of 
Southern Nat. Bank, 15 So. 200, 46 La. 
Ann. 563; Parker v. Sun Ins. Co., 8 
So. 618, 42 La.Ann. 1172; State v. 
Meyer, 6 So. 590, 41 La.Ann. 436; New 
Orleans v. Day, 29 La.Ann. 416. 

Mich.—Auditor-Gen. v. Reynolds, 
47 N.W. 442, 83 .Mich. 471. 

Minn.—In re Nelson Lumber Co., 
63 N.W. 630, 61 Minn. 238. 

Nev.—State v. Central Pac. R. Co., 


‘30 P. 689, 21 Nev. 260. 


N.Y.—McMahon vy. Palmer, 6 N.E. 
400, 102 N.Y. 176, 55 Am.R. 796 [aff 
10 S.Ct. 324, 183 U.S. 660, 33 L.Ed. 
772]; Litchfield v. McComber, 42 
Barb. 288. 

Ohio.—Cummings vy. Fitch, 7 Ohio 
Dec. (Reprint) 36, 1 Cine.L.Bul. 77 
[aff 40 OhioSt. 56]; Bowland v. Wolfe 
Bros. Shoe Co., 5 OhioN.P.N.S. 170. 

Tenn.—EHast Tennessee Brewing Co. 
v. Currier, 150 S.W. 541, 544, 126 
Tenn. 535 [quot Cyc]; Grundy Coun- 
ty v. Tennessee Coal, etc., Co., 29 S.W. 
116, 94 Tenn, 295. 

[a] Statutes held constitutional. 
—(1) A statute authorizing a col- 
lector to issue a tax warrant and a 
deputy Officer to serve it is not uncon- 
stitutional as violating. the constitu- 
tional division of powers and infring- 
ing on the powers of the courts. Wil- 
cox v. Town of Madison, 137 A. 742, 
106 Conn. 223 [error dism 48 S.Ct. 337, 
276 U.S. 606, 72 L.Ed. 728]. (2) A 
statute providing for the collection of 
overdue taxes from corporations, and 
the procedure therefor, is not uncon- 
stitutional as denying equality and 
uniformity by arbitrarily classifying 
property where it merely provides for 
collection of taxes past due. State v. 
Kansas City & Memphis Ry. & Bridge 
Co., 174 S.W. 248, 117 Ark. 606. (3) 
An act providing for collection of 
overdue taxes from corporations, and 
providing judicial hearing and appeal, 
was not, because retroactive, uncon- 
stitutional as setting aside judicial 
acts of assessors and boards in cor- 
rection of errors in taxation. State 
v. Kansas City & Memphis Ry. & 
Bridge Co., supra. (4) The authority 
given the assessor by statute to cause 
the summary collection of taxes on 
unsecured personal property liable to 
be removed from the county, is. rea- 
sonable, the fair presumption being 
that he will do his duty and pursue 
the same course with respect to all 
property similarly _ situated, and 
plaintiff has a remedy by injunction 
so that it makes no difference that he 
had no opportunity to be heard. 
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is void.?° 
'[§ 1861] c. Remedies against Corporations. Cor- 
porations as well as individuals are amenable to 
the laws giving summary remedies for the collee- 
tion of taxes, and may be proceeded against in the 
same way.** In addition, the laws of some states 
provide a drastic method of enforcing the payment 
of state taxes by corporations, by authorizing the 
courts to enjoin a delinquent corporation from the 
transaction of any business, or from any exercise of 
its corporate franchises, until the taxes are paid, 
and even by forfeiture of its charter.22. When a 
corporation is in the hands of a receiver, taxes may 
be collected by a proceeding in the court having 
charge, directing the receiver to pay the taxes out 
of the funds in his hands.?3 

[§ 1362] 3. Particular Summary Remedies—a, 
Tax Execution or Warrant—(1) Issuance and Req- 
uisites. A tax execution is a writ authorizing the 
seizure and sale of property for delinquent’ taxes, 
and differs from an ordinary execution in that it 
is not based on a judgment but merely on a list of 
delinquent taxes returned and filed according to 
law,?* and that authority to issue it is intrusted 
to the tax collector himself,?® or to a magistrate,?* 
or the county treasurer.2* To be valid process it 
must be signed and sealed as the law directs,28 and 
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recite the necessary jurisdictional facts to authorize 
its issuance,?® including a specification of the taxes 
for which it is issued,*® and must be issued against 
the property chargeable with the tax,?! and be di- 
rected to an officer authorized by law to execute 
it,** although the omission of the name of the col- 
lector has been held not to render the warrant void.?* 
Likewise there must have been a valid assessment 
of defendant’s property®+ and a demand for pay- 
ment.°° <A slight and unprejudicial irregularity in 
the warrant will not render the levy void,?® nor does 
the failure to attach an unsigned receipt thereto as 
required by law.** 

Property subject to seizure. After-acquired prop- 
erty may be levied on.*8 y 

Objections to execution. The progress of an exe- 
cution issued by the tax collector in due form for 
state and county tax cannot be properly resisted by 
interposing an affidavit of illegality.?® 

[§ 1363] (2) Levy and Return. The proceedings 
of an officer executing a tax execution are to be gov- 
erned by the same rules which are applicable to 
ordinary executions on judgments, except in so far 
as the same may be modified by statute.4° If the 
law requires a demand to be made upon the taxpay- 
er before proceeding with the execution, a levy with- 
out such demand is illegal.44. Notice must be given 
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Northwest Auto Co. v. Hurlburt, 207 
Ps 1675. 204.0r. 398= > 5) “The, delin- 
quent tax law does not undertake to 
oust circuit courts of their jurisdic- 
tion in tax cases pending at the time 
of its passage in those courts where 
realty has been sold for delinquent 
taxes under prior laws, by transfer- 
ring such cases from the circuit court 
to the chancery court, but merely pro- 
vides an additional remedy to the 
state for the collection of such taxes, 
and comes under the rule that stat- 
utes relating to remedies alone, and 
which do not impair the obligation of 
eontracts, or affect vested rights, but 
provide a new or additional remedy 
for the enforcement of such rights, 
are not unconstitutional and _ void. 
Sherrill v. Thomason, 238 S.W. 876, 
145 Tenn. 499. 

20. Rivers v. New Orleans, 8 So. 
484, 42 La.Ann. 1196; Meyer v. Parker, 
6 So. 679, 41 La.Ann. 440. 

[a] Thus a statute giving district 
and superior courts jurisdiction to de- 
termine and adjudicate amount of de- 
linquent and ad valorem taxes and 
penalties upon land, and providing for 
their collection, being in contraven- 
tion of constitutional provisions, con- 
cerning manner of levy and collec- 
tion of taxes, is null and void. Board 
of Com’rs of Oklahoma County v. 
Blakeney, 232 P. 805, 109 Okl. 177. 

21. New Orleans v. Home Ins. Co., 
15 So. 377, 46 La.Ann. 555; Parker v. 
Sun Ins. Co., 8 So. 618, 42 La.Ann. 
1172; Emory v.-State, 41 Md. 38; 
Smyth v. International L. Assur. Co., 
35 How.Pr. (N.Y.) 126, 4 Abb.Pr.N.S. 
11; Debolt v. Ohio L. Ins., etc., Co., 
1 OhioSt. 563 [aff 16 How. (U.S.) 416, 
14 L.Ed. 997]. ie 

22. See statutory provisions; and 
cases infra this note. 

[a] In New Jersey (1) under the 
act of 1884, imposing taxes on cer- 
tain corporations, and providing that 
in case of nonpayment such corpora- 
tions may be enjoined from exercis- 
ing any franchise or transacting any 
business, the court of equity has no 
discretion but must grant an injunc- 
tion upon the presentation of a prop- 
er case. Electro-Pneumatic Transit 
Co.’s Case, 26 A. 4638, 51 N.J.Eq. 71 
[aff 33 A. 50, 52 N.J.Eq. 586, and 
overr New York File, etc, Co.’s Case, 
5 A. 897, 43 N.J.Eq. 413; Faure Elec- 
tric Light Co.’s Case, 5 A. 817, 43 N.J. 
Eq. 411]; Standard Underground Ca- 
ble Co. v. Atty.-Gen., 19 A. 733, 46 N. 


J.Eq. 270, 19 Am.S.R. 394. (2) The 
court cannot question the constitu- 
tionality of the statute. American 
Glucose Co. v, State, 5 A. 803, 43 N.J. 
Eq. 280. 

[b] Interstate telegraph company. 
—The remedy by injunction provided 
by statutes of this kind cannot be ap- 
plied to a telegraph company whose 
lines within the state are mostly con- 
structed and operated as. United 
States postal roads under the act of 
congress granting the right to build 
and operate lines on such roads. 
Western Union Tel. Co. v. Massachy- 
setts; 8 S.Ct: 961, 125°U.S. 530, 31 
Ed. 790. 

23. Central Trust Co. v. New York, 
etc. UR. (Co.,, 18 INE. 925° 11.0) NIV 250; 
1 L.R.A. 260. 

24. Boyce v. Stevens, 49 N.W. 577, 
86 Mich. 549; Morrison v. St. Louis, 
ete., R. Co., 9 S.W. 626, 10 S.W. 148, 
96 Mo. 602; Houston, ete., R, Co. v. 
State, 39 Tex. 148. 

25. Doe v. Deavors, 11 Ga. 79; 
Com. v. Gearing, 1 Allen. (Mass.) 595; 
McLean v. New York, ete., Ferry, etc., 
Transp. Co., 60 Hun 80, 14 N.Y.S. 74. 

26. Plainfield v. Runyon, 42 N.J. 
Law 568; Midland Terminal Ferry 
Co. v. Dobbs, 42 N.J.Law 136. 

ej Statery. Pitts, (OkM) Y20%eP: 
918. 

28. Short v. State, 4 S.E. 852, 79 
Ga. 550; Harper v. Elberton, 23 Ga. 
566; In re Nelson Lumber Co., 63 N. 
W. 630, 61 Minn. 238. 

29. Equitable Bldg., etc., Associa- 
tion v. State, 42 S.E. 87, 115 Ga. 746; 
Williamstown vy. Willis, 15 Gray 
(Mass.) 427. 

[a] Warrant issued on removal of 
taxpayer.—(1) Where the tax war- 
rant is issued on the statutory ground 
that the person in question has re- 
moved out of the collector’s precinct 
without paying his tax, the writ must 
state this fact or the officer is not 
bound to-serve it. Williamstown. v. 
Willis, 15 Gray (Mass.) 427. (2) The 
omission does not, however, invalidate 
the warrant. Cheever v. Merritt, 5 
Allen (Mass.) 563. 

30. State v. Hodges, 48 S.C.L. 256; 
State v. Graham, 20 S.C.L. 457. Con- 
tra State v. Charleston City Council, 
38 S.C.L. 286. 

31. Fite v. Whittemore, 148 S.E. 
279, 39 Ga.App. 671 [transf 146 S.H. 
844, 167 Ga. 900]. 

[a] Designation of owner or prop- 
erty.—Under a statute requiring the 


tax to be charged against the owner, 
if known, or against the specific prop- 
erty if the owner is unknown, an exe- 
cution for city taxes, issued against 
the estate of the owner after the own- 
er’s death and levied on the property 
as the property of another, is void. 
Fite v. Whittemore, 148 S.E. 279, 39 
Ga.App. 671 [transf 146 S.E. 844, 167 
Ga. 900]. 

32. Winn v. Butts, 56 S.E. 406, 127 
Ga. 385; Harper v. Lindskog, 83 N.W. 
581,13 S.D. 524: 

[a] Amendment.—aA tax execution 
which omits the direction to any par- 
ticular officer, but commands a levy 
on property of defendant, is irregu- 
lar, not void, and may be amended by 
adding a direction as provided by law. 
Ae v. Butts, 56 S.H. 406, 127 Ga. 
385. 

33. » Dickson v. Rouse, 80 Mo. 224; 
Wilson v. Seavey, 38 Vt. 221. 

34 Town of Albertville v. Hooper, 
72 So. 258, 196 Ala. 642. 

35. Bartlett v. Tufts, 134 N.E. 630, 
241 Mass. 96. 

36. Witschy v. Seaman, 112 P. 739, 
838 Kan. 634. 

37. Wilson v. Herrington, 13 S.E. 
129\, 86) ‘Gav 27% 

38. People’s Credit Clothing Co. v. 
City of Atlanta, (Ga.) 160 S.E. 873. 

39. Goolsby v. Board of Drainage 
Com’rs of Cedar Creek Drainage Dist., 
119 S.E. 644, 156 Ga. 213; Georgia 
Trading Co. v. Marion County, 40 S. 
EB. 250, 114 Ga. 397; Georgia Midland, 
ete., R. Co. v. State, 15 S.E. 301, 89 Ga. 
597; Macon, etc., R. Co. v. Goldsmith, 
62 Ga. 463. 

40. Woods v. Davis, 34 N.H. 328. 

fa] Leaving of copy is not re- 
quired by statute requiring the leay- 
ing of a copy of a writ. Olney v. 
Pearce, 1 R.I. 292. 

[b] Possession of warrant.—It 
does not invalidate a levy on chat- 
tels for taxes that the officer making 
it does not have the tax roll and war- 
rant with him at the time, where they 
are both nearby in his possession and 
eontrol. Bonnin v. Zuehlke, 99 N.W. 
445, 122 Wis. 128. 

[c] Registering the tax on land 
does not divest the right of the tax 
collector to levy upon personalty of 
tenant for the same, but his remedy 
is cumulative. Biddle v. Blackburn, 
3 Pa.L.J. 396, 5 Pat.J: 419. 

41. Missouri v. Spiva, 42 F. 435; 
Goddard v. Seymour, 30 Conn. 394; 
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to the taxpayer when the collection of the tax is 
by warrant,‘? and in any ease the citizen must be 
allowed the full time which the statute grants him 
in which to pay his taxes voluntarily;** but it has 
been held that, upon refusal to pay, the collector 
may at once make a levy.*4 Whether the officer’s 
authority is restricted to the town, borough, or other 
minor municipal division, or extends throughout the 
county or the state, depends on the local statute.*® 
He is required to make return of his doings on the 
execution to the proper court or officer, but not to 
the taxpayer.*°: 

{§ 1364] (3) Release or Delivery of Property on 
Bond. In some states provision is made by law for 
the release or surrender of personal property lev- 
ied on under a tax execution, on the giving of a 
forthcoming bond or a bond for the payment of 
the taxes, by the owner or by a third person claim- 
ing the property;*7 but, in the absence of a stat- 
ute, no such bond can lawfully be taken by the 
collector or officer serving the writ.*® 

Suit on bond. No demand is necessary before suit 
may be brought on the bond after failure to pay the 
tax or return the property where the time and place 
of redelivery are fixed.*® ; 

[§ 1365] (4) Supplementary Proceedings. A 
statutory “proceeding supplementary to execution” 
is an examination of a judgment debtor under oath, 
touching all his property and effects, with a view to 
the discovery of property subject to levy, which may 
be resorted to when an execution is returned un- 
satisfied;°° and in some states this proceeding is 
authorized to be taken as an aid in the collection 
of taxes®! while in other jurisdictions a tax exe- 
cution is not considered an execution after judg- 
ment within the meaning of a statute providing for 


Cones v. Wilson, 14 Ind. 465; King v. 
Whitcomb, 1 Metc. (Mass.) 328. 
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issue an order instituting the proceed-; 166 Ga. 274; C. V. Truitt Co. v. J. Ey 
ing, where the statute requires the 


[§§ 1363-1366 


proceedings supplementary to execution.°? Where 
a supplementary proceeding is allowed it is founded 
upon a return by the tax collector that the tax re- 
mains unpaid and that he is unable to find property 
on which to levy,®? and on an application to a prop- 
er court for an order requiring the taxpayer to sub- 
mit to examination,®* and the same rules as are ap- 
plicable to proceedings on an ordinary judgment°® 
generally apply.®* It is not a proper form of pro- 
cedure against a foreign corporation.®’ No personal 
service of summons to appear for examination is 
necessary where the warrant has been returned un- 
satisfied.°S'. Refusal to answer questions is prima 
facie evidence that the person examined has suffi- 
cient property to pay the tax.°® 

Motion to vacate is the proper way to show de- 
fendant had enough property which the collector 
could have found,®® but cannot be used to set up 
an objection to the assessment, which could have 
been raised when the assessment was made.°* 

Costs. The provision that costs may be allowed 
against the person examined, but not in his favor, 
only exempts the county treasurer from costs in 
the original proceeding but not on an unsuccessful 
appeal by him.®? 

[§ 1366] (5) Assignment of Tax Execution. In 
Georgia the statute provides that if any third per- 
son will pay the amount of a tax execution it may 
be assigned and transferred to him, and he shall 
have the same rights of enforcing payment and of 
priority which the execution carried in the hands 
of the officer holding it.6° Without the permission 
of such a statute a tax execution is not assignable.®4 
Only the officer having the duty of enforcing the 
execution can transfer it.6° No transfer can be 
made where the execution has been satisfied®® nor. 


Dunson & Bros. Co., 93 S.E. 149, 20 


42. Town of Williamstown v. Wil- 
liamstown Co., 144 A. 203, 101 Vt. 419. 

43. Veit v. Graff, 37 Ind. 253. 

44. Hurlbut v. Green, 42 Vt. 316; 
Wheelock v. Archer, 26 Vt. 380; 
Downer v. Woodbury, 19 Vt. 329. 

45. See statutory provisions. 

46. Spear v. Tilson, 24 Vt. 420. 

47. Curry v. Gila County, 53 P. 4, 
6 Ariz. 48; Pay v. Shanks, 56 Ind. 554; 
Midland R. Co. v. State, 38 N.E. 57, 
11 Ind.App. 433; Miller v. Wisener, 
30 S.E. 237, 45 W.Va. 59. 

48. Hardesty v. Price, 3 Colo. 556; 
Brule County v. King, 77 N.W. 107, 
11 S.D. 294. 

49. Midland R. Co. v. State, 38 N. 
E. 57, 11 Ind.App. 433. See infra § 
1386. 

50. Nature and purpose generally 
see Executions § 928. 

51. See statutory provisions. 

52. West v. State, 79 N.E. 361, 168 
Ind. 77; Kirkwood y. Washington 
County, 52 P. 568, 32 Or. 568. 

53. In re Veith, 58 N.E. 886, 165 
N.Y. 204. 
[a] No formal return by the col- 
lector of the warrant for the collec- 
tion of such tax is necessary, under 
the city charter, in order to authorize 
the county treasurer to institute sup- 
plementary proceedings for its col- 
lection, and where a tax warrant is 
returned with the tax uncollected, to- 
gether with a tax bill bearing the no- 
tation ‘‘not pay,” such return, supple- 
mented by the presumption that the 
collector has done his duty, is suffi- 
cient to enable the county treasurer 
to bring such proceedings. In re 
Veith, 58 N.E. 886, 165 N.Y. 204. 

54 Matter of Wright, 73 App.Div. 
To, 76 N-Y.S...1' 05, 

[a] Special county judge cannot 


application to be made to the court. 
Matter of Wright, 76 N.Y.S. 775, 73 
App.Div. 75. 

55. See Executions §§ 927-1099. 

56. Matter of Gould, 75 App.Div. 
576; 78 “N.¥282 9381), \33. NvY:Civ.Proce: 
192; In re Conklin, 36 Hun (N.Y.) 588. 

57. In re Maltbie, 119 N.E. 389, 223 
N.Y. 227. Contra In re Bruere, 160 N. 
Y.S. 96, 174 App.Div. 298. 

[a] Thus, a tax on capital invest- 
ed by a foreign corporation within 
state, although in form a personal 
property tax, created no personal li- 
ability, and was not-a debt, so that 
proceeding supplementary to execu- 
tion for examination under oath of 
corporation as to capital invested, 
was improper, the code proceeding 
being dependent on judgment ac- 
quired after obtaining jurisdiction of 
the person. In re Maltbie, 119 N.E. 
389; 223 N.Y. 227: 

58. In re State Tax Commission, 
240 N.Y.S. 309, 1386 Misc. 104. 

Pe eh Wauwatosa v. Gunyon, 25 Wis. 
63 Hun 624. 


60. In re Hartshorn, 17 N.Y.S. 567, 

[a] Thus the fact that defendant 
had enough property to satisfy the 
tax and which the collector could 
have found cannot be proved on the 
examination, but should be made the 
basis of a motion to vacate the order. 
In re Hartshorn, 17 N.Y.S. 567, 63 
Hun 624. 

61. In re Adler, 66 N.E. 929, 174 
N.Y. 287. 

62. In Pryor, 67 App.Div. 316, 73 
N.Y.S. 961. 

63. See statutory provisions, 

64. State v. Wingfield, 59 Ga. 202; 
Smith v. Mason, 48 Ga. 177. 

65. Thomas vy. Lester, 142 S.H. 870, 


Ga.App. 535: ; 

[a] Rule applied.—(1) Transfér of 
a tax fieri facias exceeding one hun- 
dred dollars by a constable is void 
and could not be enforced, since the 
constable could not levy fieri facias 
for more than one hundred dollars. 
Thomas v. Lester, 142 S.E. 870, 166 
Ga, 274. (2) Under Civ. Code (1910) 
§ 1145, providing that when a third 
person pays off a tax execution the 
officer whose duty it is to enforce the 
execution shall transfer it to such 
party on his request, a tax execution 
in a county having a population less 
than the minimum enabling the tax 
collector to levy the execution could 
not be transferred by the tax col- 
lector or constable. Thompson v. 
Adams, 120 S.E. 529, 157 Ga. 42; Hill 
v. Georgia State B. & L. Ass’n, 47 S.B. 
897, 120 Ga. 472; C..V. Truitt Co. v. 
J. E. Dunson & Bros., 93 S.E. 149, 20 
Ga.App. 5385 (where transfer of tax 
fieri facias by tax collector and record ~ 
thereof were invalid, the transferee, 
to preserve his priority of lien, should 
have had a legal transfer made and 
recorded within thirty days after the 
transfer); Laurens County v. Citi- 
zens’ Bank of Valdosta, 72 S.R. 67, 
9 Ga.App. 662. : 

[b] Effect of unauthorized trans- 
fer.—An execution of claimant for 
purchase: money of and from whose 
sale fund was derived was superior 
to tax collector’s unauthorized trans- 
fer of execution for state and county 


taxes to other claimant, notwith- 
standing subsequently authorized 
transfer. Cave’ Druitt) Cosa J 


Ae! DF 

Dunson & Bros., 93 S.E. 149, 20 x 

App. 535. me 

66. Blalock v. Buchanan, 40 S.E. 
717, 114 Ga. 564. 


For later cases, developments and.changes in the law see Annotations, same title and section number, ~ 
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upon payment by the assignee of less than the full 
amount due on it, including costs.°7 It is neces- 
sary to have the transfer properly entered on the 
execution docket of the superior court or it loses 
its force as to all except defendant.°’ After trans- 
fer the marshal has no power over the fieri facias 
other than to enforce it at the instance, and for the 
benefit, of the transferee.°® 

[§ 1367] (6) Rights of Third Persons. Statuto- 
ry provisions in some jurisdictions provide a remedy 
of claim where third persons have an interest in 
the property seized.*° If a claim to the property 
is interposed, it should be referred to the court for 
trial.’1__ Where the property seized is subject to 
the warrant the remedy of claim is not available,7? 
and it makes no difference that the taxpayer had 
‘other property which might have been seized.7* 

[$ 1368] b. Distress—(1) In General. In many 


jurisdictions provision is made by statute for the : 


collection of taxes by way of distress,74 but’ this 
remedy must be authorized by statute; as applied 
to the collection of taxes, it has no justification in 
the. common law.7> It has been held not to be a 
judicial process but merely a private remedy of the 
party entitled to collect the tax.7® Being a severe 
remedy, it is restricted in its operation to the per- 
67. Wilson v. Herrington, 13 S.E. 
129, 86 Ga. 777; Laurens County v. 
Citizens’ Bank of Valdosta, 72 S.E. 
67, 9 Ga.App. 662. 
. 6& Thompson v. Adams, 120 S.E. 
529, 157 Ga. 42; Funkhouser v. Male, 


36 S.E. 57, 110 Ga. 766; Wilson v. 
Herrington, 13 S.E. 129, 86 Ga. 777; 72. 


signature. 


TAXATION . 


transfer thereon signed by the sheriff 
is not itself in the sheriff’s hand- 
writing affords no ground of objec- 
tion, there being no question raised 
as to the genuineness of the sheriff’s 
Moseley 
S.E. 127, 31 Ga.App. 513 } 
Jordan v. Baggett, 140 S.E. 902, | Haton, 5 Mass. 399; Bergen v. Clark- 
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son against whom the tax is assessed,’7 and the of- 
ficer executing it is very strictly limited with re- 
spect to the taxes which he may enforce in this 
manner‘® and the territorial extent of his author- 
ity.*® He cannot distrain for more than the amount 
due®® and where he fails to distrain for taxes due, 
there being property available to satisfy the taxes, 
the amount due cannot be added on the taxes for the 
next year, and then distress made for the whole.§! 
Distress may be used to collect special assessments 
as well as other taxes.** Distress cannot be made 
after the death of the taxpayer,’? nor after the 
arrest of the tax debtor for nonpayment.** An 
error of form in the warrant is not objectionable 
where it works no harm.®® In the absence of stat- 
ute the collector need not return the warrant to the 
assessors.°® The warrant is not a lien upon the 
personalty until actual seizure.** If property taken 
on distress is replevied or is released on the claim 
of a third person, or on the owner’s giving a note 
for the amount of the taxes, the taxes are not paid, 
and it is no bar to a subsequent distress.88 A sece- 
ond distress may be made where the first was ren- 
dered ineffective by the debtor.®® 

Taxes on omitted property may be collected by 


poration cannot be distrained for tax- 
es under a statute providing first for 
levy, then sale, and then imprison- 
ment. Lehigh & Wilkes-Barre Coal 
Co. v. Riley, 147 A. 605, 297 Pa..522. 

v. Binford, 121 75. Hull v. Southern Development 
13. Co., 42 A. 948, 89 Md. 8; Caldwell v. 


son, 6 N.J.Law 352. 


“Thompson v. A : 
“Where grantees in security deed exe- 


‘Ga. 


Clarke v. Douglass, 12 S.E. 209, 86 Ga. 
125; Athens Nat. Bank v. Danforth, 
7 S.E. 546, 80 Ga. 55; Lewis v. Moul- 
trie Banking Co., 136 S.E. 554, 36 Ga. 
Rnpiisare CoiVe Trulttveos, wd: BE. 
Dunson & Bros. Co., 93 S.H. 149, 20 
-Ga.App. 535. r 

[a] Time for recording.—Civ. Code 
(1910) § 1145, relating to transfer of 
‘tax fieri facias, requires that transfer 
shall be made when the tax fieri fa- 
cias is purchased, and shall be re- 
-ecorded within thirty days thereafter 
and must be complied with. C. V. 
Truitt Co. v. J. E. Dunson & Bros., 93 
S.E. 149, 20 Ga.App. 535. 

[b] Effect of failure to record.— 
(1) Where a tax fi. fa. was issued for 
taxes subsequent to the time when 
vendees in security deeds of the prop- 
erty of the taxpayer acquired title 
thereunder, failure to record the 
transfer of the fieri facias would not 
defeat rights of the transferee there- 
-under. Thompson y. Adams, 120 S.E. 
529, 157 Ga. 42. (2) Where a tax fieri 
facias was properly issued, trans- 
ferred. and recorded, a year and seven 
months after the tax was due, mere 
delay for such period in properly 
transferring and recording. the fieri 
‘facias would not render it invalid in 
the hands of the transferee and in- 
eapable of enforcement against the 


-defendant in fieri facias and the trans- 


feree only loses his lien on any prop- 
erty which has been transferred bona 
fide and for a valuable consideration 
before the record, and without notice 
of the existence of such execution. 
Adams, supra. (3) 


cuted by defendant in fieri facias are 

not innocent purchasers for value, the 

dand is subject to the tax fieri facias 

in the hands of a transferee thereof. 
ompson vy. Adams, supra. 

py BPreeman Vv. Holcombe, 67 Ga. 


0. See statutory provisions. 
7: Winn v. Butts, 56 S.E. 406, 127 


385. 
[a]. Objection to evidence.—Where 
the execution in a statutory: claim 
ease is a tax fieri facias, which is of- 
fered in evidence, the fact that the 


37 Ga.App. 537. 

[a] Conditional seller cannot re- 
sort to remedy of claim, and the state, 
having taxed and levied on personal 
property in the hands of conditional 
buyer, need not shift to other property 
and collect taxes piecemeal on tender 
of taxes by seller. Jordan v. Baggett, 
140 S.E. 902, 37 Ga.App. 537. 

73. Brown v. Roach, 120 S.E. 813, 
31 Ga.App. 476. 

74. See statutory provisions; and 
cases infra this note. 

[a] Particular statutes construed. 
—(1) Under a statute requiring col- 
lection by distress, the county treas- 
urer is a “ministerial officer,” with- 


out discretion to determine when dis- | 


traint papers shall be prepared to 
distrain personal property against 
which taxes are delinquent (State v. 
De Graff, 298 P. 339, 162 Wash. 107), 
(2) but he must proceed, after March 
15, to issue papers in distraint as 
rapidly as he reasonably may (State 
v. De Graff, supra). (3) Under a 
statute allowing a county treasurer 
to distrain for taxes for which he 
has accounted, a county treasurer, 
having accounted for taxes, was enti- 
tled within a year to distrain goods 
in possession of taxpayer, although 
encumbered. Drewry v. Baugh & 
Sons, 143 S.E. 713, 150 Va. 394. (4) 
A county treasurer, personally pay- 
ing and accounting for taxes, is not 
subrogated to the commonwealth in 
distraining a taxpayer's property. 
Drewry v. Baugh & Sons, supra. (5) 
A statute allowing distress, if in the 
treasurer’s Judgment the property is 
being dissipated, reposes a large dis- 
cretion in the county treasurer to de- 
termine when assessed property is 
dissipated or about to be dissipated, 
and his judgment cannot be disturbed, 
unless a clear showing of abuse is 
shown. Hughes v. Carr, 172 P. 224, 
101 Wash. 109. (6) Under a statute 
requiring the collector ‘to distrain 
“forthwith,” the right to distrain is 
not affected by a failure to proceed 
forthwith, as the failure cannot be 
taken advantage of by the taxpayer. 
Manzo v. Manzo, 133 A. 190, 99 N.J.Eq. 
97. (7) Personal property of a cor- 


76. Ross v. Holtzman, 20 F.Cas. 
No. 12,075, 3 CranchcC.C. 391; Acme 
Harvesting Mach. Co. v. Hinkley, 122 


N.W. 482, 23 S.Ia. 509, 21 Ann.Cas, 


743. 

77. Daniels v. Nelson, 41 Vt. 161, 
98 Am.D. 577. 

78. Howard v. Augusta, 74 Me. 79; 
Langford v. Kirkpatrick, 2 Ont.A. 
513; Holcomb v. Shaw, 22 U.C.Q.B. 
92. See Shoemaker v. Swiler, 2 Leg. 
Op. (Pa.) 7 (personal performance of 
duty in connection with distraint). 
Coleman v. Kerr, 27 U.C.Q.B. 5 (col- 
lection of taxes for preceding year). 

79. McKay v. Batchellor, 2 Colo. 
591; Beard v. Seavey, 78 N.E. 128, 191 
Mass. 503; Gage v. Dudley, 13 A. 865, 
64 N.H. 437; Saunders v. Russell, 10 
Lea (Tenn.) 293. 

[a] Goods in other counties.—Dis- 
tress cannot be used to seize goods 
in another county unless authorized 
by statute. Saunders v. Russell, 10 
Lea (Tenn.) 293. 

80. Smart Hardware Co., Ltd. v. 
Melfort, 10 Sask.L. 40. 

81. Caston v. Toronto, 26 Ont.A. 
459 [aff 31 Ont. 16]. 

82. Michigan Lake Superior Power 
Co. v. Atwood, 86 N.W. 139, 126 Mich. 


651. 
83. Wilson v. Shearer,’ 9 Metc. 
(Mass.) 504. 


: 84. Butler v. Washburn, 25 N.H. 
5d 
Arrest see infra §§ 1409-1413. 


85. Barnard v. Graves, 13 Mete. 
(Mass.) 85. 

86. Howard v. Proctor, 7 Gray 
(Mass.) 128. 


87. Wright v. Wigton, 84 Pa. 163; 
Moore v. Marsh, 60 Pa. 46; Brice v. 
McCarrell, 21 Pa.Co. 512. 

88. Farnsworth Co. v. Rand, 65 Me, 
19; McGregor v. Montgomery, 4 Pa. 
237; Spry v. McKenzie, 18 U.C.Q.B. 
(Ont.) 161. 

89. Gislason v. Foam Lake, (Sask.) 
[1929] 2 Dom,.L.R. 386. | 

[a] Property which may be seized. 
—In such case a second distress need 
not be confined to goods previcusly 
distrained. Gislason v. Foam Lake, 
(Sask.) [1929] 2 Dom.L.R. 386. 
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distraint.®° 


Limitations period barring an action for taxes 
does not affect the right to distress,®! nor does a 
statute of limitations applicable to civil actions gen- 


erally.°? 


[§ 1369] (2) Conditions Precedent. 
ally required that a distress for taxes shall be pre- 
ceded by a demand on the taxpayer for their pay- 
ment and his refusal or neglect to comply; and 
without this the distress is illegal.®* 
be made only in the manner prescribed by the stat- 
It has been held that personal notice®® or 
personal demand®® is not necessary where the stat- 
A demand for more | es,* 


ute.°4 


ute provided for publication. 


than is due is not a proper demand,®? but a proper 
Shght harmless er- 
rors in the notice of intention to distrain do not 


demand justifies the seizure.°® 


affect its validity.°® 
Waiver. 


90. Bell v. Lexington, 85 S.W. 1081, 
120 Ky. 199, 27 Ky.L. 591 [aff 27 S.Ct. 
87, 203 U.S. 323, 51 L.Ed. 204]. 

9), <S. .L.. Collins: Oil Co.. v. Per- 
rine, 176 N.W. 303, 188 Iowa 295. 

92. Hogan v. Ingle, 12 F.Cas.No. 
Gocse,- 2 Cranehe.€. gb25:: Price _v. 
Lancaster County, 24 N.W. 705, 18 
Neb. 199. 

93. U.S.—U. S. v. Pacific R. Co., 27 
F.Cas.No. 15,984, 4 Dill. 71. 

Cal.—Himmelman vy. Booth, 53 Cal. 
50; Himmelmann v. Townsend, 49 
(Oe a ASK E 

Ill.—Shaw v. Dennis, 10 Ill. 405. 

Ind.—Cones v. Wilson, 14 Ind. 465. 

Ky.—Hoozer v. Buckner, 11 B.Mon. 
183. 

Fi Mass.—Howard v. Proctor, 
28. 

Minn.—cC. N. Nelson Lumber Co. v. 
McKinnon, 63 N.W. 630, 61 Minn. 219. 

Ont.—Goldie v. Johns, 16 Ont.A. 
129; McDermott v." Trachsel, 26 Ont. 
208-  uewis v., Brady 17 Ont. 377% 
Chamberlain. v.. Turner, 31) 0U.6.C.P:; 
460; Campbell v. Elma, 13 U.C.C.P. 
296; Barton v. Dundas, 24 U.C.Q.B. 
2%. 

But see State v. Helmes, 3 N.J. 
L. 1050. 

{a] Nonresidents.—Under the pro- 
visions of St. (1909) § 4149 (Russell 
St. § 6008), no demand is required of 
FY nonresident before the sheriff may 
distrain for taxes but only upon resi- 
dents. James v. Luscher, (Ky.) 121 
S.W. 954; James v. Blanton, 121 S.W. 
951, 123 °S.W. 328, 134 Ky. 803. 

94. National Lumber & Creosoting 
. Burrows, (Mo.App.) 284 S.W. 
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95. Ives v. Lynn, 7 Conn. 505. 
96. Ives v. Lynn, supra. 
97. Foote v. Blanchard, 4 Man. 


98. Squire v. Mooney, 30 U.C.Q.B. 
(Ont?) 531. 

99. Bailey v. Cooper, 111 A. 271, 79 
N.H. 323. 

[a] Illustrations.—(1) The slight 
misnomer in collector’s notice of pur- 
pose to distrain for taxes addressed 
to Charles Bailey & Son, when the 
firm’s true name was Charles W. Bail- 
ey & Son, is immaterial, it not ap- 
pearing that any one was misled, or 
that there was any other firm in the 
vicinity of the name in the notice. 
Bailey v. Cooper, 111 A. 271, 79 N.H. 
323. (2) Notice of purpose to dis- 
train for taxes is not ineffectual, al- 
though in the name of a firm after 
death of one of the two members, the 
survivor being the representative 
with reference to firm obligations and 
for purpose of receiving notice. Bail- 
ey v. Cooper, supra. (38) Misdescrip- 
tion in collector’s notice, addressed to 
a firm, of purpose to distrain for tax- 
es lumber “belonging to you,” when 
it belonged to a member, cannot avail 
him, in the absence of suggestion that 


A refusal by the taxpayer to pay the 


p TAXATION 


[§§ 1368-1370 


taxes charged against him is a waiver of a formal 


demand.? 


Other conditions. ded tha 
the collector shall have the delinquent tax list in his 


It may also be provided that 


possession, or that he shall exhibit it to the debtor; 


It is gener- 


[§ 1370] (3) 


Demand can 


and such a requirement is mandatory.” 


Property Subject to Distraint. 


What property shall or shall not be subject to dis- 
traint for taxes is a matter to be determined by the 
legislature in the reasonable exercise of its powers.* 

As a rule, subject to statutory exceptions, any prop- 
erty which is in the nature of personalty as distin- 
guished from\realty is subject to distraint for tax- 
provided it is found within the jurisdiction,® 

and the officer is not. restricted to seizing the partic- 
ular property on which the tax was assessed.°® 
marily, no property can be taken but such as belongs 


Pri- 


to the tax debtor and which is in his possession at 


the time;‘ 


he was in any way prejudiced there- 
by, or that he did not understand that 
it was his property which was Seized. 
Bailey v. Cooper, supra. 

1. Marshall v. Hunt, 89 Tll.App. 
634; Clark v. Smith, 65 N.Y.S. 646, 
31 Misc. 490; Stiles v. Hitehcock, 47 
Vite 449) 519 “Am.R. 131; Hurlbut. vy. 
Green, 42 Vt. 316. 

[a]. Thus a refusal to pay the tax 
unless a receipt is given therefor is 
equivalent to an absolute refusal to 
pay, and waives the right to a statu- 
tory notice of six days before dis- 
tress. Stiles v. Hitchcock, 47 Vt. 
419, 19 Am/R. 121. 

2 State v. Lutz, 65 N.C. 503; No- 
ble v. Amoretti, 71 P. 879, 11 Wyo. 


230. 

3. Kramer v. Beebe, 115 N.E. 83, 
186 Ind. 349. 

4. See cases infra this note. 

[a] Property subject to seizure.— 
(1) Notes and mortgages. Blain v. 
Irby, 25 Kan. 499. (2) Personal prop- 
erty of a railroad company, particu- 
larly coal stored for future use. Chi- 
cago, etce., R. Co. v. Ellson, 71 N.W. 
324, 113 Mich. 30. (8) Machinery not 
attached to a mill so as to become a 
fixture. Hope v. Cumming, 10 U.C. 
C.P. 118. . (4) Under a statute ex- 
empting from distress for taxation 
such “arms and accoutrements” as it 
is the duty of the taxpayer to keep, 
beasts of the plow are not exempt. 
Sherwin v. Bugbee, 16 Vt. 439. (5) 
Where a distress is given in the na- 
ture of an execution, as for poor rates, 
beasts of the plow may be distrained, 
although there is sufficient other dis- 
tress. Hutchins v. Whitaker, 2 Ld. 
Ken. 204, 96 Reprint 1156. 

[b] Property not subject to sei- 
zure.—(1) Where one owns a one- 
sixteenth interest in a vessel, and 
has failed to pay his taxes on such in- 
terest, the collector cannot take pos- 
session of such vessel and sell it for 
such arrears of taxes under the stat- 
ute authorizing distraint. Cuyahoga 
County v. Benham, 18 OhioCir.Ct. 862, 
9 OhioCir.Dec. 847. (2) Tools and 
fuel used by a railroad company and 
necessary for the operation of us 
road are not liable. Chicago, ete. R. 
Co. v. Forest County, 70 N.W. TEARS 
Wis. 80. (3) Fixtures, being part of 
a mill and not personalty, cannot be 
seized. Grimshaw v. Burnham, 25 
U:C.Q.B COnt) shar. (4) Unused 
roadbed of a railroad is realty and 
not subject to distress warrant for 
collection of taxes as if it were per- 
sonalty. Chicago, etc., R. Co. v. Cus- 
ter County, 95 N.W. 859, 69 Neb. 429. 

[ec] Intangible property.—Distress 
for the collection of taxes is not a 
judicial process, and hence, in the 
absence of a statute, only such prop- 
erty can be distrained as is tangible 
and capable of seizure and sale. Ac- 
me Harvesting Mach. Co. v. Hinkley, 


but to expedite the collection of taxes, 


122 N.W. 482, 23 S.D. 509, 21 Ann.Cas. 
743 (holding that a judgment in favor 
of a taxpayer, although personal prop- 
erty, is intangible and cannot be taken 
or levied on in distress proceedings to 
recover taxes owing by the judgment 
creditor). 

5. Perry v. Hogan, 46 P. 996, 5 
Kan.App. 463. 

6. Houser, etc., Mfg. Co. v. Har- 
grove, (Cal.) 59 Pp. 947° [rev on other 
grounds 61 P. 660, 129 Cal. 90]; Mul- 
lins v. Jersey City, 388 A. 822, 61 N. 
J.Law 135; Russell v. Green, 62 P; 
817, 10 Okl. 340. 

y.—Hicks v. Kimbro, 10 S.W. 
(2a) 390, 225 Ky. 778. 
Md.—Fowble v. Kemp, 48 A. 379, 92 
Md. 630. 

N.J.—Manzo v. Manzo, 133 A. 190, 
99 N.J.Eq. 97. 

N.Y.—Hubbell v. Abbott, 47 N.Y.S. 
1129, 21 Misc. 780. 

Ohio Spence v. Frye, 3 OhioDec. 
(Reprint) 11, 2 Wkly.L.Gaz. 103. 

Vt.—Daniels v. Nelson, 41 Vt. 161, 
98 Am.D. 577. 

Wash.—Fowler v. Snohomish Coun- 
ty, 271 P. 587, 149 Wash. 530; Tacoma 
Grocery Co. v. Pierce County, 253 P. 
1079, 142 Wash. 670 

Wy 0.—Padlock Ranch v.. Smith, 
267 P. 512, 38 Wyo. 393; Farm & Cat- 
tle Loan Co. Vv. Faulkner, 242 RP, 415, 
384 Wyo. 199. 

Alta.—Hoffman Mach. Co. ae Medi- 
cine Hat, [1931] 3 Dom.L.R. 19 

Ont.—Brantford v. Imperial Spank, 
[1930] 4 Dom.L.R. 658; Horsman v. 
Toronto, 27 Ont.A. 475 [aff 31 Ont. 
301]; Donahue vy. Campbell, 2 Ont.L. 
124; Great Western R. Co. v. Rogers, 
29 U.C. Q.B. 245. 

Sask.—John Deere Plow Co. v. 
Scott, 7 Sask.L. 276. 

[a] Rule applied.—(1) Sheriff is 
not entitled to distrain for taxes per- 
sonal property sold by taxpayer sub- 
sequent to assessment, without first 
exhausting real estate. Hicks v. Kim- 
bro, 10 S.W.(2d) 290, 225 Ky. 778. 
(2) Buyer of sheep was not respon- 
sible for tax against seller, and the’ 
sheep could not’ be seized, unless there 
was a lien for taxes on sheep distrain- 
ed. Padlock Ranch y. Smith, 267 P. 
512, 38 Wyo. 393. (3) Distraint of an 
automobile for personal property tax- 
es of conditional vendee, levied on au- 
tomobiles previously owned by him 
and traded in, is unauthorized, where 
conditional vendor had previously re- 
possessed the car. Fowler v. Sno- 
homish County, 271 P. 587, 149 Wash. 
530. (4) Where a taxpayer mortgag- 
ed cattle after tax assessment, the 
county treasurer could not, as against 
the mortgagee, seize any property 
within the mortgage for taxes, unless 
it came within lien of tax and was 
part of the property upon which taxes 
became a lien. Farm & Cattle Loan 
Co. v.. Faulkner, 242 P. 415, 34 Wyo. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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leaving contests as to the ultimate liability to pay 
them to be settled later, the laws sometimes provide 
that property in the possession of the tax debtor as 
agent, bailee, or custodian may be taken on dis- 
tress;* and so as to property purchased by him 
after the attaching of a lien for taxes against the 
former owner,® and so also in some states as to the 
goods of a tenant or occupant of the premises.1° 
Property of a partner may be seized for taxes owed 
by the partnership, and property of executors and 
devisees in trust for taxes on the decedent’s estate.12 
Statutory distraint cannot be based on a contract as 
between the buyer and seller of the property.1? 
Property which is in the eustody of the law cannot 
be taken.4 

[§ 1371] (4) Proceedings on Distress. The officer 
distraining for taxes must exercise a sound disere- 
tion as to the property to be seized to satisfy the 
tax'® and the amount,!® and where different arti- 
eles of property are available he is bound to select 
that which will best satisfy the tax with the least 
expense and inconvenience to the taxpayer.17 The 
amount of property distrained must not be exces- 


TAXATION 


‘be strictly followed.?° 
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some instances a distress for too large an amount 
has been held invalid only as to the excess.2° While 
it has been held that the officer must take and main- 
tain the actual custody and control of the property?+ 
either by himself or through his servant?? he need 
not take actual, physical possession of the property 
distrained,?* it being sufficient that the holder of 
the property be given notice of seizure.24 The costs 
and fees of such a proceeding are regulated by stat- 
ute,”° and a statute providing fees for levying exe- 
cutions issuing out of a court does not apply.?® 
Property illegally distrained may be replevied2" or 
the distress may be withdrawn on payment of the 
taxes and costs.?8 

[§ 1372] ¢. Sale of Property—(1) Right To Sell 
in General. In the absence of statutory provision 
therefor there is no sale of personal property for 
taxes levied upon it as the term sale is ordinarily 
understood when applied to tax proceedings.?® Stat- 
utory provisions governing the sale of property must 
To justify an officer in sell- 
ing personal property for taxes he must. have a legal 
and sufficient warrant?! for taxes which remain due 


sive!§ and if it is the seizure is 


199 (seizure of property for taxes is 
justified, if property of same class is 
assessed and tax levied thereon and 
all the property has been intermin- 
gled). (5) Goods of a grocery com- 
pany are not subject to distraint for 
personal property taxes against Seller 
of merchandise purchased and sold. 
Tacoma Grocery Co. v. Pierce County, 
253 P. 1079, 142 Wash. 670. 

8. See statutory provisions; and 
eases infra this note 

[a] Illustrations.—(1) Property 
may be distrained although held by 
the tax debtor as assignee for benefit 
of creditors (Brice v. McCarrell, Zi 
Pa.Co. 512), (2) or under a condition- 
al sale (John Deere Plow Co. v. Scott, 
7 Sask.L. 276), (3) or as security 
(Foster v. Reno, 22 Ont.L. 413, 17 
Ont.W.R. 707, 2 Ont.W.N. 351). 

[b] Particular statute construed. 
—Such statutory provision refers to 
actual physical, and not merely legal 
or constructive, possession, and the 
actual ownership, in contemplation of 
the statute, follows the actual pos- 
session. Hersee v. Porter, 3 N.E. 338, 
100 N.Y. 403. 

9. Michigan Lake Superior Power 
Co. v. Atwood, 86 N.W. 139, 126 Mich. 
651; Goodsell v. Spokane County, 238 
P. 612, ¥835 Wash. 669; Mills v. Thur- 
ston County, 47 P. 759, 16 Wash. 378; 
Sawers v. Toronto, 2 Ont.L. 717. 

[a] Purchase of portions of prop- 

erty.—In view of a statute making 
taxes a lien not affected by a transfer 
of the property, where assessment is 
against personalty of various pieces 
of unequal value, as one lot, and part 
is sold, only a proportionate share of 
the tax may be collected from the part 
sold, but this rule does not apply to 
sale of goods at retail. Goodsell v. 
Spokane County, 238 P. 612, 135 Wash. 
669. 
10. Morrow v. Dows, 28 N.J.Eq. 
459; Sheldon v. Van Buskirk, 2 N.Y. 
473; McGregor v. Montgomery, 4 Pa. 
237; Sitler v. Singer Mfg. Co., 14 Pa. 
Dist. 382: Sitler v. Singer Mfg. Co., 
30 Pa.Co. 1; Brice v. McCarrell, 21 Pa. 
Co. 512; Christie v. Toronto, 25 Ont. 
425; Norris v. Toronto, 24 Ont. 297; 
Anglin v. Minis, 18 U.C.C.P. 170. 

11. Bailey v. Cooper, 111 A. 271, 79 
N.H. 323. 

12. Dennison v. Henry, 17 U.C.Q.B. 
(Ont.) 276. 

13. Lahn & Simons v. Matzen 
Woolen Mills, 271 P. 830, 149 Wash. 
538; Tacoma Grocery Co. v. Pierce 
County, 253 P. 1079, 142 Wash. 670. 

14. U.S.—McRae v. Bowers Dredg- 
ing Co., 90 F. 360; Georgia v. Atlan- 
tic, ete. R. Co. 10 F.Cas.No. 5,351, 


illegal,+® but in 


3 Woods 434. 
me ee County v. Adams, 7 Cal. 


_Idaho.—Palmer v. Pettingill, 55 P. 

653, 6 Idaho 346. 
Md.—Prince George’s 

Clarke, 36 Md. 206. 

eo hac ag ae vy. Bissell, 17 Johns. 

so tsy ee tON v. Rogers, 31 Ont. 


15. Jewell v. Swain, 57 N.H. 506. 

16. Jewell v. Swain, supra. 

17. Jewell v. Swain, supra. 

18. Jewell v. Swain, supra. 

19. Chamberlain y. Woolsey, 92 N. 
W. 181, 95 N.W. 38,'66 Neb. 141. 

20. Corbett v. Johnston. 11 U.C.C, 
P. (Ont.) 317; Smart Hardware Co., 
Ltd. v. Melfort, 10 Sask.L. 40; Rob- 
ertson v. Hopper, 2 Sask.L. 365. 

21. Dodge v. Way, 18 Vt. 457. 

22. Dodge v. Way, supra. 

23. St. Anthony, ete, El. Co. v. 
Soucie, 83 N.W. 212, 9 N.D. 346, 50 


L.R.A. 262. 

24. St. Anthony, ete, El. Co. v. 
Soucie, supra; J. K. Lumber Co. v. 
Ash, 176 P. 550, 104 Wash. 388 [error 
dism 40 S.Ct. 8, 250 U.S. 676, 64 L.Ed. 
1201]; New Richmond Lumber Co, v. 
Rogers, 32 N.W. 700, 68 Wis. 608. 

25. See statutory provisions; and 
Murray v. McNair, 2 Loc.Cts.Gaz. 14 

26. Manhattan R. Co. v. Meryes, 56 
N.Y.S. 563, 38 App.Div. 120 [aff 60 N. 
BH. 1115, 167 N.Y. 539 mem]. ; 

27. See infra §§ 1474-1477. 

28. Hill v. Allen, (Tenn.Ch.App.) 
39 S.W. 892. 

29. Citizens’ Savings & Trust Co. 
v. School Sisters of Notre Dame, 139 
N.W. 439, 441, 151 Wis. 619. 

30. Ala.—Greil Bros. Co. v. City of 
Montgomery, 62 So. 692, 182 Alay 291, 
Ann.Cas.1915D 738; Kennedy v. Mary 
Lee Coal, ete., Co., 9 So. 608, 93 Ala. 
494, 

Ind.—Johnson v. Sidey, 109 N.E. 
934, 59 Ind.App. 678. 

La.—MeNeil v. Kramer, 27 La.Ann. 
678. 

Mont.—Perham vy. Putnam, 267 P. 
305, 82 Mont. 349. 

INDY hoses v0 al iett, 218" IN.Y.S:; 
185, 218 App.Div. 287. 

Tex.—Cassidy Southwestern Com- 
mission Co. v. Duval County, (Commn. 
App.) 3 S.W.(2d) 416 [rev (Civ.App.) 
276 S.W. 745]. 

Wash.—J. K. Lumber Co. v. Ash, 
176 P. 550, 104 Wash. 388 [errof dism 
40 S.Ct. 8, 250 U.S. 676, 64 L.Ed. 1201]. 

[a] No presumption can be raised 
to supply defects in the proceedings 
for the sale. Greil Bros. Co. v. City of 
Montgomery, 62 So. 692, 182 Ala. 291, 


County v. 


Ann.Cas.1915D 738. 

[b] Sale of excessive amount.— — 
The sale of a sawmill plant worth 
Several thousand dollars for delin- 
quent taxes amounting to fifty-four 
dollars when the collector might have 
sold some parts of the machinery 
without sacrificing the whole mill 
plant by sale, was in excess of the col- 
lector’s authority to sell, and hence 
was void. Stuard v. Southern Engine 


& Boiler Works, 57 So, 218, 100 Miss. 


895. 

[ec] Additional requirements.—The 
statute having been followed, the fact 
that a company whose personalty was | 
Sold for delinquent taxes may by its 
own carelessness have lost possession 
is no reason why the court should at- 
tempt to read into the law additional 
requirements which would restore the 
property, but would make collection 
of such taxes generally a matter of 
difficulty. J. K. Lumber Co. v. Ash, 
176 P. 550, 104 Wash. 388 [error dism 
40 S.Ct. 8, 250 U.S. 676, 64 L.Hd. 1201]. 

[d] Annulment of sale.—It is not 
necessary to pay the full amount of 
taxes and give notice of complaint, 
and that suite will be brought as pro- 
vided by statute before suit can be 
instituted to vacate and set aside a 
sale of personal property and to re- 
strain any interference with, or dis- 
position of, property during pendency 
of action. Bruce v. Kiefer Light & 
Fuel Co., 233 P. 694, 106 Okl. 196. 

31. Folsom vy. Carnley, 97 So. 95, 
210 Ala. 131; In re Waterhouse, 2 
Hawaii 241; Wilson v. Seavey, 38 Vt. 
221; Keystone Lumber Co. v. Peder- 
son, 67 N.W. 696, 93 Wis. 466; Emer- 
nee v. Thompson, 18 N.W. 5038, 59 Wis. 
[a] Expiration of  warrant.—In 
Wisconsin a town treasurer who has 
levied on personal property, under a 
tax warrant valid on its face, for a 
tax appearing on the tax roll against 
the owner of such property, may pro- 
ceed to complete the proceedings, al- 
though his distress warrant expires 
before.the sale, his powers in respect 
to the sale being the same as those 
given to sheriffs under executions. 
Keystone Lumber Co. v. Pederson, 67 
N.W. 696, 938 Wis. 466. 

[b] Reéstablishment of records.—. 
A tax collector’s seizure and sale ‘of 
property for delinquent taxes, after 
the tax records were destroyed by fire 
and before the enactment of, and re- 
establishment of, the lost records an- 
der a remedial and retroactive stat- 
ute, declaring the substituted record 
of equal validity with the original, is 
authorized by the due assessment, 
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and unpaid®? and which are chargeable to the per- 
son whose property’ is to be sold;?* and he must be 
the officer authorized by statute to conduct the 
sale,?* and the property to be sold must be in his 
possession or subject to a lien for the taxes.*° A 
collector holding more than one tax warrant may 
make one sale to satisfy all the warrants.*® <A stat- 
ute prohibiting sale of real estate for taxes does 
not apply to personalty.** : 
[§ 1373] (2) Notice of Sale. Compliance with 
the statutory provisions for sale of property for 
taxes being necessary,** a requirement of notice be- 
fore sale must be complied with;*® but substantial 


compliance therewith is sufficient*® and defects or | 


irregularities in the notice not calculated to mislead 
or in any way to prejudice the rights of the owner 
do not vitiate the proceedings.*1_ The officer may 
begin his advertisement of the sale within the time 
for which the property distrained must be kept to 
allow the owner opportunity to redeem provided 
the sale is not prematurely made.*? Where the 
statute provides against advertising before a certain 
time has elapsed such provision must be complied 
with.** 

[§ 1374] (8) Time, Place, and Conduct of Sale. 
A statutory provision requiring the property to be 
held a certain time before sale must be complied 


evidenced and established as provid- 


ed by the general statute, specific in-| company. 
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pany was valid as against lumber 
J. K. Lumber Co. v. Ash, 
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with.4¢ The time for sale after seizure is generally 
specified by statute,*® and the sale must take place 
in accordance therewith.t* If not sold within that 
time the sale is veid*? and the collector becomes a 
trespasser ab initio?’ and the ‘property may be re- 
plevied from him*® or trover will lie,°® although it 
has been held that a short delay in sale will not 
render him a trespasser ab initio, as a good reason 
might exist for the delay.°* Under a statute spec- 
ifying minimum times for the property to be held 
before advertising, and advertised before sale, a 
sale after the time specified is not invalid.°?  Stat- 
utory provisions in some jurisdictions provide for 
the sale of property at any time after delinquency,°* 
and thus it may be sold either before or after the 
settlement for current taxes.°4 Under a statute 
giving the collector a certain time to pay over the 
money after the return day of his warrant, a sale 
after the return day is valid.®° 

Place. The property may be removed from the 
town in which it was distrained, and brought to 
some other place more suitable for sale®® and the 
sale need not be held at the place where the prop- 
erty is located.57 

Conformity to advertisement. Where the collec- 
tor has advertised the time and place of sale the 


Mont. 349. (2) Notice of a tax sale 
of personal property containing 


formation of the exact nature and ex- 
tent of the tax lien, which was not 
destroyed by the loss of the records, 
being available to the collector and 
taxpayer, whose respective rights 
could be safeguarded as provided by. 
section 205. Folsom vy. Carnley, 97 
So., 95,210 Ala: 131. 

Requisites of warrant or execution 
see supra § 1362. 

' 32. Harris v. Deblieux, 38 So. 946, 
115 La. 147. 

[a] Where the recovery of the tax 
has been barred by a statute of limi- 
tations, a subsequent promise to pay 
will enable the collector to seize and 
sell the property. Perkins v. Dyer, 18 
A. 889, 71 Md. 421, 6 L.R.A. 198. 

{b] Tax for prior years.—A con- 
stitutional provision requiring col- 
lection of taxes on personalty in the 
same year in which the assessment 
was made does not prevent seizure 
and saie in succeeding years. Oteri v. 
Parker, 7 So. 570, 42 La.Ann. 374. 

83. Houser, etc., Mfg. Co. v. Har- 
grove, 61 P. 660, 129 Cal. 90; McAfee 
v. Bumm, 10 Phila. (Pa.) 157; Pacific 
Finance Corporation v. Snohomish 
County, 295 P. 110, 160 Wash. 384; 
Js, KS Lumber, Co. v. Ash, 176 P../550, 
104 Wash. 388 [error dism 40 S.Ct. 
8, 250 U.S. 676, 64 L.Ed. 1201]; Pat- 
tison v. Emo Tp., 28 Ont.L. 228. 

[a] Rule applied.—(1) Where a 
conditional buyer was in arrears and 
an automobile was distrained for tax- 
es against other persornalty of the 
buyer, whereupon the buyer aban- 
doned the property, the county or 
sheriff, not tendering a contract bal- 
ance to seller’s assignee, had no right 
to sell property. Pacific Finance Cor- 
poration v. Snohomish County, 295 P. 
110, 160 Wash. 384. (2) <A condition- 
‘al seller’s rights are not disturbed by 
seizure of property sold for taxes 
against buyer. Pacific Finance Cor- 
poration-v. Snohomish County, supra. 
(3) Where a lumber company had 
paid real and personal property taxes 
for 1915, and real property taxes for 
1916 on property assessed to a timber 
company whose rights it had acquired, 
and had received notice of delinquency 
of personal taxes for 1916, and knew 
it was assessed in name of the timber 
company, sale of personalty for de- 
linquency as belonging to timber com- 


176 P. 550, 104 Wash. 388 [error dism 


40 S.Ct. 8, 250 U.S. 676, 64 L.Ed. 1201] 
(sale for delinquent taxes was not 
void because sheriff, under statute 
giving authority to sell personalty of 
person assessed, sold personalty of 
lumber company for assessment made 
against timber company, whose rights 
the lumber company had acquired 
and under whose name part of its 
business was carried on). 

34. Perham v. Putnam, 267 P. 305, 
82 Mont. 349. 

35. People v. Smith, 55 P. 765, 123 
Cal. 70; Forth v. Pursley, 82 Ill. 152. 

36. Howard v. Proctor, 7 Gray 
(Mass.) 128. 

37. Percival v. Thurston County, 
45 P. 159, 14 Wash. 586. 

[a] Railroad as personalty.—As- 
sessment and sale of a lumber com- 
pany’s personalty for delinquent tax- 
es thereon were not void as embracing 
realty, where the sheriff’s sale did not 
describe, nor attempt to describe, any 
realty, and railroad referred to in 
assessment and sale was situated on 
leased land and was personalty. J. 
K. Lumber Co. v. Ash, 176 P. 550, 104 
Wash. 388 [error dism 40 S.Ct. 8, 250 
U.S. 676, 64 L.Ed. 1201]. 

38. See supra § 1372. 

39. Ala.—Rodgers v. 
Ala. 218, 

Ill.—People v. Cherry, 100 N.E. 287, 
256 Ill. 582. 
~ Ind.—Johnson v. Sidey, 109 N.E. 
934, 59 Ind.App. 678. 

La.—Harris v, Deblieux, 38 So. 946, 
115 La. 147; Parker v. Shareholders 
Sacetd Bank, 21 So. 232, 49 La.Ann. 

Mont.—Perham v. Putnam, 267 P. 
305, 82 Mont. 349. 

Wis.—Emerson vy. Thompson, 18 N, 
W. 503, 59 Wis. 619. 

Ont.—Gibson y. Lovell, 
Ch. 197. 

[a] Repeal of statutes.—An earlier 
statute relative to notice of a tax 
sale of personal property is repealed 
by a later enactment in conflict with 
it. Perham v. Putnam, 267 P. 305, 82 
Mont. 349. 

[b], Rule applied.—(i) The per- 
sonal property tax sales notice re- 
quired is the notice of the county 
treasurer’s sale of the property seized. 
Perham v. Putnam, 267 P. 305, 82 


Gaines, 73 


19- Grant. 


a mere notation that the sale was a 
treasurer’s sale, and signed by sheriff, 
is not notice of sale by the county 
treasurer. Perham v. Putnam, supra. 
(3) Sale of an automobile for taxes 
which did not comply with statute, in 
that sale was not a county treasurer’s 
sale, was void. Perham vy. Putnam, 
supra. 

40. Rodgers v. Gaines, 73 Ala. 218. 

[a] Place of notice.—A require- 
ment that the notice shall be by post- 
ing bills in the precinct where the de- 
linquent resides is satisfied by post- 
ing in the precinct in which he resided 
at the time of the assessment, al- 
though he no longer resides there at 
the time of posting. Rodgers v. 
Gaines, 73 Ala. 218. 


41. Ark.—Scott v. Watkins, 22 
Ark. 556. 

Iil.—Lyle v. Jacques, 101 Ill. 644. 

Mass.—Rawson v. Spencer, 113 


ia 40; Barnard v. Graves, 13 Mete. 


N.H.—Johnson vy. Dole, 3 N.H. 328. 

Ont.—Gibson v. Lovell, 19 ‘Grant. 
Ch? 19:7) 

42. Barnard v. Graves, 13 Metce. 
(Mass.) 85; Harriman v. Orange 
School Dist. No. 12, 35 Vt. 311. 

43. Clemons v. Lewis, 36 Vt. 673. 

44. Lefavour v. Bartlett, 42 N.H. 
555; Souhegan Nail, etc., Factory vy. 
McConihe, 7 N.H. 309. 

45. See statutory provisions. 

46. Brackett v. Vining, 49 Me. 356; 
Noyes v. Haverhill, 11 Cush. (Mass.) 


338; Pierce v. Benjamin, 14 Pick. 
(Mass.) 356, 25 Am.D. 396. 
47. Noyes v. Haverhill, 11 Cush. 


(Mass.) 338. 

48. Brackett v. Vining, 49 Me. 356; 
Pierce vy. Benjamin, 14 Pick. (Mass.) 
356, 25 Am.D. 396. ‘ 


49. See infra § 1479. 

50. See infra § 1473. 

51. Bird v. Perkins, 33 Mich. 28, 

52. Clemons v. Lewis, 36 Vt. 673. 

53. See statutory provisions. 

54. Adams v. Davis, 9 N.H. 162, 
109 Ind. 10. , 

55. Sheldon v. Van Buskirk, 2 N. 
pahae Wifey 

56. Carville v. Additon, 62 Me. 459. 

57. J. K. Lumber Co. v. Ash, 176 


P. 550, 104 Wash. 388 [error dism 40 
S.Ct. 8, 250 U.S. 676, 64 L.Ed. 1201]. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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sale must be conducted accordingly.®* 
_Adjournment. The sale may be adjourned from 
time to time for sufficient cause,®® but the adjourn- 
ment must be for a definite time;®° and, where the 
sale has been adjourned until a certain time, a sale 
before that time renders the collector a trespasser.° 

Conduct of sale. The sale is void if the officer 
sells property in lots which should have been offered 
as separate articles;*? the officer must stop when 
he has sold enough property to satisfy the taxes and 
costs; if he continues, he becomes a trespasser as 
to the excess and the sale is void.** A mere dec- 
laration by the collector that he has sold enough 
property, while in fact he has not, is not sufficient, 
where the sale has not been suspended, to make a 
further selling of property illegal.*4 

_Inadequacy of price, without fraud, is not suffi- 
cient to vitiate the sale.®® 

Second sale. Where an attempted sale has failed 
the officer may again seize and sell the same prop- 
erty.°° 

_Compensation of officer. The collector’s commis- 
sion may be included in the costs of the sale,®* and 
he may reimburse himself out of the proceeds for 
expenses he underwent in keeping and caring for 
the property.*§ 

[§ 1375] (4) Return of Sale. The officer making 
the sale should make such return of his doings un- 
der the warrant or execution as the law requires ;®® 
and the return is presumed to be true and correct 
in all particulars until it is successfully contradict- 
ed by evidence.*° <A defective return may be amend- 
ed.74 In the absence of statute no return is nec- 

.58. Buzzell v. Johnson, 54 Vt. 90. 

59. Buzzell v. Johnson, supra; 

Wheelock v. Archer, 26 Vt. 380; Spear 


v. Tilson, 24 Vt. 420. 
[a] Obvious mistake in adjourn- 


76. Brown v. 


Ta 
Blatchf. 550. 
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Pontchartrain Land 
Co., 20 So. 711, 48 La.Ann. 1188. 
Witters v. Sowles, 32 F. 130, 24 


78. Warr v. Hodges, 125 N.E. 557, 
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essary.7? 

[§ 1876] (5) Rights and Liabilities of Purchasers. 
Any person may become the purchaser at a sale of 
personalty for taxes who is under no legal or con- 
tractual duty to pay the taxes for which the sale 
is made.7* He is not bound to see to the strict reg- 
ularity of all the proceedings, but is protected by 
the warrant, if fair and regular on its face, to the 
same extent as a purchaser under an ordinary writ 
of fieri facias,’* although it has been held that the 
rule of caveat emptor applies;7° but the sale is void 
and the purchaser takes no title if the taxes had 
already been paid,’® or if the property sold was 
not of a kind subject to distress under the laws of 
the state,"7 or where the statute under which the 
property was sold had been repealed before the 
sale.78 Where the highest bidder sold his bid, there 
being no collusion, the issue of the bill of sale to 
the purchaser of the bid divested the owner of the 
property of all title as effectually as if the bill had 
been issued to the highest bidder.7® One whose 
property was sold for another person’s taxes need 
not attack the validity of the tax®® nor tender its 
payment®! as a condition precedent to a recovery 
against the purchaser at a tax sale. 

[§ 1377] 4. Actions for Unpaid Taxes—a. In 
General—(1) Actions at Law—(a) Right of Action. 
As a tax is generally not considered to be a debt 
in the ordinary meaning of that word’? it has been 
frequently held that. in the absence of a statute 
expressly or impliedly authorizing it an action at 
law will not lie for the collection of a tax,®* although 
there is authority to the contrary holding that such 
594, 40 Neb. 45, 42 Am.S.R. 650. 

N.H.—Hibbard v. Clark, 56 N.H. 


155, 22 Am.R. 442 
N.J.—Dintenfass v. Willat Film 


ment, which would deceive no one, 
does not make the sale void. Whee- 
lock vy. Archer, 26 Vt. 380 (mistake in 
time of sale; 4 A. M. instead of 4 


Buzzell v. Johnson, 54 Vt. 90. 
61. Buzzell v. Johnson, supra. 

62. Leaton v. Murphy, 43 N.W. 
10838, 78 Mich. 77; Shimer v. Mosher, 
39 Hun (N.Y.) 153. 

63. Seekins v. Goodale, 61 Me. 400, 
14 Am.R. 568; Thompson v. Currier, 
24 N.H. 237; Taylor v. Robertson, 52 
PP. 1, 16 Utah 330. 

Woodcock 35. Vt. 


Irby v. Blain, 3 P. 499, 31 Kan. 
716; J. K. Lumber Co. v. Ash, 176 P. 
550, 104 Wash. 388 [error dism 40 S. 
Ct. 8, 250 U.S. 676, 64 L.Ed. 1201]. 

66. Cavis v. Robertson, 9 N.H. 524. 

67. Howard v. Proctor, 7 Gray 
(Mass.) 128. 

68. Bailey v. Napier, (Ky.) 117 S. 
Ww. 948. : 

69. Picket. v. Allen, 10 Conn. 146. 

70. Deane v. Washburn, 17 Me. 190; 
Barnard v. Graves, 13 Metc. (Mass.) 
85: Johnson v. Allen, 48 N.H.) 235; 
Morrison vy. St. Louis, etc., R. 

9 S.W. 626, 10 S.W. 148, 96 Mo. 

602. 


72. Hoitt v. Burnham, 61 N.H. 620. 
73. Hadley v. Musselman, 3 N.E. 

122, 104 Ind. 459; Crook v. Williams, 

20 Pa. 342. 

. 74, Tilghman v. Cruson, 4 Del. 341; 

Hill v. Figley, 25 Ill. 156; Gibson v. 

Lovell, 19 GrantCh. (Ont.) 197. 

75. Cook v. Panich, 33 S.W.(2d) 
377, 182 Ark. 982; Perham v. Putnam, 
267 P. 305, 82 Mont. 349; Birney v. 
Warren, 72 P. 293, 28 Mont. 64. 

ja] Return of purchase price.— 
The purchaser of personal property 
at a void tax sale was not entitled to 
the return of any part of the purchase 
money when title failed. Cook Vv. 
Panich, 33 S.W.(2d) 377, 182 Ark. 982. 


v. Bolster, 


234 Mass. 279. 

79. <A. H. Averill Machinery Co. v. 
aig wes Bros., 198 P. 130, 59 Mont. 

80. Hill v. Calkins, 158 P. 347, 91 
Wash. 634. 

81. Hill v. Calkins, 

82. See supra § 4. 

83. U.S.—Lane County v. Oregon, 
7 Wall. 71, 19 L.Ed. 101; Spear & Co. 
v. Heiner, 34 F.(2d) 795, 799 [quot 
Cyc]; Moore v. Mitchell, 30 F.(2d) 
600, 65 A.L.R. 1354 [aff 28 F.(2d) 997 
and aff 50 S.Ct. 175,281 U.S..18, 74 
L.Ed. 673]; Midland Guaranty & Trust 
Co. v. Douglas County, 217 F. 358, 
133 C.C.A. 274; Coy v. Title Guarantee 
& Trust Co., 212 F. 520 [aff 220 F. 90, 
135 C.C.A. 658, L.R.A.1915F 211]. 

Ga,—Citizens’ & Southern Bank v. 
State, 108 S.E. 161, 151 Ga. 696. 

Iowa.—Shearer v. Citizens’ Bank, 
105 N.W. 1025, 129 Iowa 564; Plym- 
outh County v. Moore, 87 N.W. 663. 

Kan.—Stafford County v. Stafford 
First Nat. Bank, 30 P. 22, 48 Kan. 561. 

Ky.—Louisville Water Co. v. Com., 
12 S.W. 300, 89 Ky. 244, 11 Ky.L. 414, 
6 L.R.A. 69; Baldwin v. Hewett, 11 S. 
W. 803, 88 Ky. 673, 11 Ky.L. 199; 
Jones v. Gibson, 82 Ky. 561, 6 Ky.L. 
628; Newport, ete., Bridge Co. v. 
Douglass, 12 Bush 673; Johnston v. 
Louisville, 11 Bush 527; Turnpike 
Com’rs vy. Louisville, ete., R. Co., 1S. 
W. 671, 8 Ky.L. (abstract) 348. 

Me.—Packard v. Tisdale, 50 Me. 
376. 

Mass.—City of Boston v. Turner, 87 
N.E. 634, 201 Mass. 190; Appleton v. 
Hopkins, 5 Gray 530; Peirce v. Bos- 
ton, 3 Metce. 520. 

Miss.—Enochs v. State, 91 So. 20, 
128 Miss. 361; Board of Sup’rs v. 
Johnston, 7 So. 390; State v. Piazza, 
6 So. 316; 66 Miss. 426. 

Neb.—Reynolds v. Fisher, 61 N.W. 
695, 43 Neb. 172; Richards vy. Com- 
missioners of Clay County, 58 N.W. 


Supra. 


epee Agi 154 A. 546, 108 N.J.Eq. 


N.Y.—New York v. Matthews, 72 
N.E. 629, 180 N.Y. 41. 

Pa.—Appeal of Schied, 7 Pa.Co. 282. 

Philippine.—U. S. v. Abejo, 36 
Philippine 900. 

S.D.—Acme Harvesting Mach. Co. 
v. Hinkley, 122 N.W. 482, 23 S.D. 509, 
21 Ann.Cas. 743; Brule County v. 
King, 77 N.W. 107, 11 S.D. 294. 

Vt.—Shaw v. Peckett, 26 Vt. 482. 

W.Va.—Hinchman vy. Morris, 2 S.E. 
863, 29 W.Va. 673; Cabin Creek Dist. 
Bd. of Education v. Old Dominion 
Iron Co., 18 W.Va. 441. 

Wis.—State v. Chicago, ete., R. Co., 
108 N.W. 594, 128 Wis. 449. 

[a] Suit to charge trustees not an 
action for taxes.—Where the affairs 
of a bank were liquidated and its as- 
sets distributed to its stockholders 
without paying taxes due on the 
stock, by its directors, a liquidating 
agent, and another bank, to which its 
assets were transferred, a suit by 
the state and county seeking to hold 
them liable as trustees for the diver- 
sion of the funds was not one for the 
collection of the taxes within the rule 
that taxes cannot be collected by suit 
in the absence of express statutory 
authority, in view of Civ. Code (1910) 
§ 3784, as to the liability of persons 
assisting trustees in misapplying as- 
sets. Citizens’ & Southern Bank vy. 
State, 108 S.H. 161, 151 Ga. 696. 

{b] If action will lie (1) it is 
either because expressly authorized 
by statute (Richards v. Commission- 
ers of Clay County, 58 N.W.. 594, 40 
Neb. 45, 42 Am.S.R. 650), (2) or be- 
cause the legislature has failed to pro- 
vide any means for enforcing the pay- 
ment of the tax (Richards v. Commis- 
sioners of Clay County, supra). 

[ec] Statute construed to authorize 
suits.—A. statute providing in what 
court an action for taxes may be 
brought is sufficient authority for the 
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an action will lie unless prohibited by statute.’* 
Where however the statute imposing the tax fails 
to provide a remedy for recovering it,®° or fails to 

make the remedy provided exclusive,*® or creates 
a duty and obligation to pay the tax,5* or makes 
the amount due a debt,®8 the right to maintain an 
Statutory provi- 
sions allowing actions to recover taxes are now quite 
common in the revenue laws of the states,°® and 
such statutory authorization of suit may be made 
retroactive®® and may apply to taxes on omitted 
If the action is stat- 


action at law has been implied. 


property®! or back taxes. 


maintenance of the action. Central 
R., ete., Co. v. Com., 49 S.W. 456, 106 
Ky. 329, 20 Ky.L. 1890. 

84 State v. Fleming, 20 So. 846, 
112 Ala. 179; City of South Fulton v. 
Parker, 28 S.W.(2d) 639, 160 Tenn. 
634; Jonesborough v. McKee, 2 Yerg. 
(Tenn.) 167; City of Henrietta v. 
Eustis, 26 S.W. 619, 620, 87 Tex. 14; 
State v. Williams, 8 Tex. 384; Stone 
v. Tilley, (Tex.Civ.App.) 95 S.W._718 
[rev on other grounds 101 S.W. 201, 
100 Tex. 487, 10 L.R.A. 678]. 

“Those cases which hold that suit 
cannot be maintained to collect taxes, 
and for judgment against the tax. 
payer, resjt upon the conclusion 
reached that such tax does not consti- 
tute a personal liability, but is a 
charge upon the property assessed.” 
City of Henrietta v. Eustis, supra. 

[a] Personal claim and _  fore- 
closure of lien.—In Texas a personal 
claim for taxes and foreclosure of the 
lien on the land is maintainable. 
Henrietta v. Eustis, 26 S.W. 619, 87 
Tex. 14; Central Hotel Co. v. State, 
(Tex. Civ. App.) 117 S.W. 880. 

85. Ala.—State v. Jefferson County 
Bank, 76 So. 53, 200 Ala. 287; City of 
Huntsville v. County of Madison, 52 
So. 326, 166 Ala. 389, 139 Am.S.R. 45; 
Perry County We Selma, etc., R. Co., 
Beane 546. 

H.R. Co., 22 A: 765, 60 Conn. 326. 

D.C.—District of Columbia _ v. 
Washington Terminal Co., 46 App.D.C. 
262 


Kan.—Territory v. Reyburn, McC. 
134. 

Md.—Baltimore v. Howard, 6 Harr. 
&I. 383. 

Mo.—State v. Severance, 55 Mo. 378; 
Carondelet v. Picot, 38 Mo. 125. 

Neb.—Richards v. Clay County, 58 
N.W. 594, 40 Neb. 45, 42 Am.S.R. 650. 

N.C.—Gatling v. Cartaret County, 
92 N.C. 586, 53 Am.R. 432. 

S.D.—Brule County v. King, 77 N. 
W:. 107, 11 S.D. 294. 

[a] Implication of authority.—Au- 
thority for such action is implied from 
the failure of the statute to provide 
any remedy. Brule County v. King, 77 
N.W. 107, 11 S.D. 294. 

[b] In Louisiana (1) prior to the 
constitution of 1898, (Act 170 § 89) 
which prohibited collection by suit, it 
was held that an action at law would 
lie for the recovery of taxes. Irwin’s 
Succession, 33 La.Ann. 63; New Or- 
leans vy. Day, 29 La.Ann. 416; Slack v. 
Ray, 26 La.Ann. 674; State v. South- 
ern Steamship Co., 13 La.Ann. 497. 
(2) The constitutional provision for- 
bidding collection of taxes by suit 
does not prohibit recovery from own- 
er by third person paying tax for him. 
Journee v. Bluck, 7 La.A. (Orleans) 


417. 

86. .S.—United States v. Cham- 
berlin, 31 S.Ct. 155, 219 ‘U.S. 250, 55 
L.Ed. 204 [rev 156 F. 881, 84 C.C.A. 
461, 13 Ann.Cas. 720]. 

Ala.—Perry County v. Selma, etce., 
R. Co., 58 Ala.’ 546. 

Ark.—State v. New York Life Ins. 
Co. UTIL SSW, 871, 173) Saws 1099; 21:19 
Ark. 314. 

Iowa.—Burlington v. Burlington, 
etc., R. Co., 41 Iowa 134; Dubuque v. 
Illinois Gent. RICo37739 Iowa 56. 


} 
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Me.—Inhabitants of Sandy River 
oc oe v. Lewis, 84 A. 995, 109 Me. 

re —Dugan v. Baltimore, 1 Gill& 
J. 499. 

Mont. —State v. Silver Bow Refin- 
ing Co., 272 P. 684, 88 Mont. 380. 

Tenn.—State v. Memphis, etce., R. 
Co., 14 Lea 56. 

Tex.—Cave v. Houston, 65 Tex. 619; 
Clegg v. Galveston County, 1 Tex.App. 
Civ.Cas. $558, 

Wis.—City of Superior v. Allouex 
Bay Dock Co., 145 N.W. 656, 156 Wis. 
Inger 


87. United States v. Chamberlin, 31 
S.Ct. 155, 219 U.S. 250, 55 L.Hd. 204 
[rev 156 F. 881, 84 C.C.A. 461, 13 Ann. 
Cas. 720]; American Coal Co. v. Al- 
legany County, 59 Md. 185 

88. Fuller v. Payne, $1 S.E. 176, 96 
S.C. 471; Rex v. Spirit River Lumber 
Ltd., (Alta.) [1925] 3 Dom.L.R. 

See statutory provisions; and 
cases infra this note. 

[a] Nature of statutory action.— 
An action for delinquent taxes being 
authorized, and in form prescribed by 
statute, is an action at law. State ex 
rel. and to Use of Johnson vy. St. Louis 
& S. FE. R. Co., 10 S.W.(2d), 918, 321 
Mo. 35. 

[b] Constitutionality of statutes. 
—A. statute making every tax law- 
fully levied a debt against the tax- 
payer and authorizing recovery there- 
of by action is not invalid as denying 
due process. George County Bridge 
Co. v. Catlett, (Miss.) 135 So. 217. 

[ce] Taxes on personalty only can 
be recovered by action at law, it has 
been asserted. Sturgis v. Flanders, 
56 N.W. 934, 97 Mich. 546; State ex 
rel. and to Use of McKee v. Clements, 
219 S.W. 900, 281 Mo. 195; Wise v. 
Wedlake, 216 N.Y.S. 699, 217 App.Div. 
210; Stokely v. Boner, 10 Serg.&R. 
(Pa.) 254; Nelson v. Gunderson, 207 
N.W. 408, 189 Wis. 139. 

[d] -Liberal construction of stat- 
utes.—Statutes providing for proceed- 
ings at law for the collection of taxes, 
where forfeitures are not involved, 
should be construed liberally. Mason 
v. Belfast Hotel Co., 36 A. 624, 89 Me. 


384, 
Discretion of officer.—Under 
Ariz. Rev. 86 (Rev. St. (1901) 


par 3917), as amended by the act of 


March 19, 1903 (lL. (1903) p 165 No. 
92), requiring the county tax collector 
to sue for the collection of delinquent 
taxes, it is th@ duty of such officer to 
bring such suit, in the exercise of 
which he has no discretion. Terri- 
tory v. Gaines, 93 P. 281, 11 Ariz. 270. 
[f] Action as an additional reme- 
dy.—-York v. Goodwin, 67 Me. 260. 
{g] Particular statutes construed. 
—(1) Provisions of revenue act per- 
mitting an action of debt are applica- 
ble to collection of taxes on net re- 
ceipts of foreign insurance corpora- 
tion. People v. Franklin Nat. Ins. Co. 
of New York, 175 N.E. 431, 343 Ill. 336. 
(2) A statute authorizing ‘the attorney 
general to bring suit for back taxes 
authorizes suit to collect taxes due on 
capital stock of corporation. State v. 
Bodcaw Lumber Co., 194 S.W. 692, 128 
Ark, 505. (3) Under a statute which 


{§ 1377 


‘ 


utory, the statutory provisions governing it must 
be complied with.** 

Promise of taxpayer. 
ises the collector, on a good consideration, to pay 
the amount of the tax, it seems that an action may 
be maintained on this promise.°* 

Suit for taxes on land sold for taxes and purchased 
by the taxing body cannot be maintained.®® 

Payment in void currency. Personal right of ac- 
tion in, favor of a collector against a person paying 
taxes in illegal and void currency does not exist in 
the absence of statute.°® 


Where the.taxpayer prom- 


provides the method of assessing and 
collecting taxes against stock in state 
and national banks, the tax is not 
levied against the capital and surplus 
of the bank, but is levied against the 
shares of stock as they appear in the 
names of the individual stockholders 
and owners, and, when the tax levied 
against the same is not paid, it may be 
collected from the owner of the stock 
as any other personal tax is collected 
against a delinquent personal taxpay- 
er, or it may be collected by an action 
subjecting the bank itself to the pay- 
ment thereof. Gourd v. Guaranty 
Nat. Bank of Tahlequah, 217 P. 358, 
90 Okl. 298 (no lien is created by the 
statute upon any real estate held by 
the bank as a corporate entity, and no 
alias tax warrant can be levied there- 
on; but, in event the officers of the 
bank fail to pay the tax as required 
by the said statute, the remedy of the 
ay is by action as provided there- 
in). 
{h] Judgment and order for sale of 
land for taxes, and a forfeiture to the 
state at the sale, are sufficient to 
support an action of debt against the 
owner for the delinquent taxes. Peo- 
ple v. International Salt Co., 84 N.E. 
2185. 2a.) L228 Sanderson v. La 
Salle, 7 N.E. 114, 7 TN 17 ‘ 

90. Galusha v. Wendt, 87 N.W. 512, 
114 Iowa 597; York v. Goodwin, 67 
Me. 260; Rochester v. Rochester R. 
Co., 96 N.Y.S. 152, 109.App.Div. 638 
[mod 79 N.H. 1010, 187 N.Y. 216]. 

91. Galusha v. Wendt, 87 N.W. 512, 
114 Iowa 597. 

92. Delta, ete., Land Co. y. Adams, 
48 So. 190, 93. Miss. 340; Hull v. 
Alexander, 68 N.E. 642, 69 OhioSt. 155 
Toledo Bridge Co. v. Yost, 22 OhioCir, 
Ct. 376, 12 OhioCir.Dec. 448. 

[a] ‘Retroactive effect.—A statute 
making every lawful tax a debt, and 
providing a new method of collecting 
it by action, while under the prior law 
back taxes were not debts, and were 
collectable, when on realty, by sale 
of the land, created a new obligation 
to pay, as well asa new remedy, and 
could have no retroactive effect, and 
hence a personal decree could not be 
rendered for back taxes due before 
the enactment of the section, although 
assessed thereafter, as they were not 
debts. Delta, ete., Land Co. v. Adams, 
48 So. 190, 93 Miss. 340. 

[b] Constitutionality. — Statutes 
authorizing suits for back taxes on 
corporate property inadequately val- 
ued or assessed are not unconstitu- 
tional. State v. Arkansas Fuel Oil 
Co., 18 S.W.(2d) 906, 179 Ark. 848: 
White River Lumber Co. v. State, 2 
S.W.(2d) 25, 175 Ark. 956 [aff 49 S.Ct. 
457, 279 U.S. 692, 73 L.Ed. 903, reh den 
50 S.Ct. 78]. 

93. Judy v. Pleasant Nat. State 
Bank, 110 N.W. 605, 133 Iowa 252. 

94 Burr vy. Wilcox, 13 £Allen 
(Mass.) 269. 

95. Santa Barbara County v. Sav- 
ings, ete., Soc... 70 “Pi 457)1 137 Cal. 
463; Town of "Winchester v. Stock- 
well, 81 A. 526, 76 N.H. 193; Village 
of Leslie v. Bronfman, (Sask.) 70 
Dom.L.R. 561. 

Pa Richards v. Stogsdell, 21 Ind. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


-ing.? 


§§ 1378-1381] 


[$ 1378] (b) Form of Action. Where an action 
at law can be maintained for the collection of tax- 
es®°? the form of action may, in a proper case, be 
debt®® or assumpsit,®® or ease.? 


[§ 1379] (2) Suits in Equity. Statutory provi- 


sions in some jurisdictions permit suits in equity’ 


for the recovery of taxes,? but, as a general rule, 
the powers of the court of chancery cannot be in- 
voked in matters of this kind except upon grounds 
of fraud, trust, or some other well-recognized head 
of equity jurisdiction,’ and it has been held that in 
the absence of statutory authority a bill will not 
lie.* On the other hand, it has been held that a 
bill in equity will lie where the statutory remedy 
provided is ineffectual? but not until such remedy 
has been exhausted.° Where a statute provides for 
a proceeding in equity to collect delinquent taxes 
the return of a tax warrant unsatisfied has been 
held sufficient ground for commencing such proceed- 
It has been held that a bill in equity will lie 
to restrain the sale of land until taxes thereon are 
paid and for a personal decree for the taxés.$ 
Creditors’ suits. Subject to the rules governing 
97. See supra § 1377. 


98. Jefferson County v. Gulf Refin- 
ing Co. of Louisiana, 80 So. 798, 202 
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es from corporations is retrospective 15. 
from the date of the last amendment. 
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ereditors’ suits generally,® in the absence of an ad- 
equate statutory remedy it has been held that a 
ereditor’s bill may be maintained,!® although the 
contrary has been held.1! 

[§ 1380] (3) Actions To Enforce Liens. The 
statutes in some jurisdictions provide for a lien 
on the personalty of a person owing taxes,!” and 
this hen has been held enforceable in equity? al- 
though it has been held that equity will not enforce 
the len where the statute creating it provides an 
adequate. method .of enforcement.t* If personal 
property subject to such a lien is in the possession of 
a third person, the proper officer may maintain re- 
plevin to recover it,'® and if it has been sold, he may 
proceed in equity to charge the proceeds of sale 
with the tax lien.t® Prior to a levy the officer can- 
not maintain claim and delivery for the property.+7 

[§ 1381] (4) Exclusiveness of Statutory Reme- 
dy. It is held in some states that where the statute 
creates and prescribes a particular remedy for the 
collection of delinquent taxes, it is exclusive, and 
therefore prohibits the maintenance of an action or 
suit,*S under other statutes the remedy so provided 


Reynolds v. Fisher, 61 N.W. 
695, 43 Neb. 172. 


Ala. 510; State v. Fleming, 20 So. 846, 
112 Ala. 179; People w. Chicago & N. 
W. Ry. Co., 152 N.E. 575, 322 Ill. 150; 
People v. Hibernian Banking Ass’n, 92 
N.E. 305, 245 Ill. 522; Rex v. Spirit 
River Lumber Co., Ltd., (Alta.) [19251] 
3 Dom.L.R. 777; Minto v. Morrice, 22 
Man. 391. 

99. Jefferson County v. Gulf Refin- 
ing Co. of Louisiana, 80 So. 798, 202 
Ala. 510; Greil Bros. Co. v. City of 
Montgomery, 62 So. 692, 182 Ala. 291, 
Ann.Cas.1915D 738; Anniston  v. 
Southern R. Co., 20 So. 915, 112 Ala. 
557; Keola v. Landgraf, 20 Hawaii 
584; Keola v. Maui Auto Co., Ltd., 20 
Hewaii 575; Baltimore v. Howard, 6 
Harr.&J. (Md.) 383; Gillespie v. Sef- 
rin, 1 Chest. Co. (Pa.) 61. 

1. Franklin v. Warwick, etc., Wa- 
ter Co., 52 A. 988, 24 R.I. 224. 

2. See statutory provisions and 
cases infra this note. 

[a] Particular statutes construed. 
—(1) A code which provides for a re- 
covery of taxes by “action’’ does not 
confine the remedy to courts of law, 
in view of sections therein, giving the 
revenue agent authority to sue in 
either a court of law or equity. Delta 
& Pine Land Co. v. Adams, 48 So. 190, 
93 Miss. 340. (2) Under Rev. L. 
(1902) ¢ 13 § 32, a tax collector may 
sue in equity to enforce a trust for 
unpaid taxes created by a common- 
law assignment for benefit of credi- 
tors in trust for the payment of pre- 
ferred claims, including taxes, the 
word “action” as used in said section 
meaning the pursuit of a right in a 
court of justice, without regard to 
the form of legal proceedings. _Bos- 
ton v. Turner, 87 N.E. 634, 201 Mass. 
190. (3) By St. (1910) c 531 § 2, the 
provisions of Rev. L. ¢c 159 § 3 cl 7, 
being extended so as to permit suits 
in equity to reach and apply shares 
of corporate stock, whether or not 
plaintiff is a creditor, and whether or 
not the suit is founded on a debt, the 
remedy is open to the tax collector. 
Warr v. Hodges, 125 N.E. 557, 234 
Mass. 279. (4) Banking Act (1911) p 
63 § 10, authorizing a creditor of a 
bank to enforce his claim by petition 
to the court having jurisdiction of 
the bank’s affairs, is not broad enough 


to justify a bill against a bank to en-| 


force collection of taxes on_ the 
ground of fraudulent deduction of real 
estate from the value of the capital 
stock. State v. Jefferson County 
Bank, 76 So. 53, 200 Ala. 287, (5) A 
statute providing for suits in chan- 
cery for the collection of overdue tax- 


State v. Kansas City & Memphis Ry. 16. 


eae Co., 174 S.W. 248, 117 Ark. 


3. Ga.—Citizens’ & Southern Bank 
v. State, 108 S.E. 161, 151 Ga. 696. 

Miss.—Adams v. Stonewall Mfg. 
Co., 31 So. 544, 80 Miss. 94. 

Mo.—Kansas City v. Field, 226 S.W. 
27, 33, 285 Mo. 253 [quot Cyc]. 

N.Y.—Durant y. Albany County, 26 
Wend. (N.Y.) 66. 

Tenn.—State v. Hirsch, 16 Lea 40. 

Wash.—Pierce County v. Merrill, 52 
P. 854, 19 Wash. 175. 

[a] Misapplication of trust funds. 
—Where the affairs of a bank were 
liquidated and its assets distributed 
to its stockholders by its directors 
and liquidating agent and another 
bank to which its assets were trans- 
ferred, without payment of the tax- 
es due on the bank’s stock, a bill in 
equity is maintainable to charge such 
directors, liquidating agent, and bank 
with liability for the diversion as 
trustees, notwithstanding a _ statute, 
providing for the collection of taxes 
by execution. Citizens’ & Southern 
Bank v. State, 108 S.E. 161, 151 Ga. 
696. 

4 Preston v. Sturgis Milling Co., 
183 F. 1, 105 C.C.A. 298, 32 L.R.A.N.S. 
1020 [cert den 31 S.Ct. 714, 220 U.S. 
610, 55 L.Ed. 608]; Preston v. Chi- 
eago, St. L. & N. O. R. Co., 175 F. 487 
{aff 183 F. 20, 105 C.C.A. 312, cert den 
pene 714, 220°U.S. 610, 455. Hd. 
608]. 

5. People v. Sears, 230 Ill.App. 484; 
People v. Detroit, G. H. & M. Ry. Co., 
135 N.W. 87, 169 Mich. 72. 

6 Cook County v. Columbia Ins. 
Co. of Jersey City, 160 N.H. 351, 329 
Til. 189; Greene County v. Murphy, 
12 0S.E.. 122,.107 N.C: 36. 

7. Martin v. Commonwealth, 204 
S.W. 84, 181 Ky. 212; Auditor-Gen. v. 
Lake George, etc., R. Co., 46 N.W. 730, 
82 Mich. 426. 

8. Delta, etc., Land Co. v. Adams, 
48 So. 190, 93 Miss. 340. 

9. See Creditors’ Suits 15 C.J. p 
1376. 

10. Darnell v. State, 90 N.E. 769, 
174 Ind. 143 [aff 33 S.Ct. 120, 226 U.S. 
390, 57 L.Ed. 267]; State v. Georgia 
Co., 17 S.E. 10, 112 N.C. 34, 19 L.R.A. 
485. 
11. Durant v. Albany County, 26 
Wend. (N.Y.) 66 [rev 9 Paige 182]. 

12. Lien see supra § 1155 et seq. 

13. Wilkins v. Folsom, 93 So. 547, 
208 Ala. 24. ; ; 

14. Lemhi County v. Boise Live 
Stoek Loan Co., 278 P. 214, 47 Idaho 
712. 


Worthen y. Quinn, 12 S.W. 156, 
52 Ark. 82; Reed v. Creditors, 1 So. 
784, 39 La.Ann. 115. i 

17. Berry v. Davis, 73 S.E. 900, 
LSS N.C. 170; 

18. U.S.—Preston v. Chicago, St. 
Ta & Ne (Ooo R? Coz; 1830 B20 e056. 
CA. 312 [aff 175 F. 487]. 

Ala.-—City of Huntsvilie v. County 
of Madison, 52 So. 326, 166 Ala. 389, 
139 Am.S.R. 45. 

Idaho.—Lemhi County vy. Boise Live 
Stock Loan Co., 278 P. 214, 216, 47 
Idaho 712 [cit Cyc]. 

Ilowa.—Plymouth County v. Moore, 
87 N.W. 662, 114 Icwa 700; Cedar 
Rapids, etc., R. Co. v. Carroll County, 
41 Iowa 153. 

Kan.—Stafford County v. Stafford 
Bere Nat. Bank, 30 P. 22, 48 Kan. 

Ky.—Johnston  v. 
Bush 527. 

La.—Alexandria v. Heyman, 35 La. 
Ann, 301. 

Mass.—Ruddock vy. Gordon, Quincy 


8. 

Mich.—Detroit v. Jepp, 18 N.W. 217, 
52 Mich. 458. 

Minn.—Faribault  v. 
Minn. 396. ; 

Miss.—-Enochs v. State, 91 So. 20, 
128 Miss. 361. 

Mo.—Kansas City v. Field, 226 S. 
W. 27, 285 Mo. 253; State v. Snyder, 
41 S.W. 216, 139 Mo. 549; Carondelet 
v.. Picot, 38 Mo. 125. 

Neb.—Chamberlain vy. Woolsey, 92 
N.W. 181, 95 N.W. 38, 66 Neb. 141; 
Reynolds vy. Fisher, 61 N.W. 695, 43 
Neb. 172, 182; Richards v. Clay Coun- 
ty, 58 N.W. 594, 40 Neb. 45, 48, 42 
Am.S.R. 650; Dawes County v. Furay, 
99 N.W. 271, 5 Neb. (Unoff.) 507. 

N.J.—Atlantic County vy. Weymouth 
Tp., 54 A. 458, 68 N.J.Law 652; Cam- 
den v. Allen, 26 N.J.Law 398; Din- 
tenfass v. Willat Film Corporation, 
154 A. 546, 108 N.J.Hq. 195. 

N.Y.—Thompson vy. Gardner, 10 
Johns. 404. 

N.C.—Gatling v. Carteret County, 
92 N.C. 5386, 538 Am.R. 432. 

N.D.—McHenry v. Kidder County, 
79 N.W. 875, 8 N.D. 413. 

Ohio.—Mayer y. Cincinnati German 
Bldg. Assoc., 2 Cinc.Super. 336. 

Or.—Marion County v. Woodburn 
Mercantile Co., 119 P. 487, 489, 60 Or. 
867, 41 L.R.A.N.S. 730 [cit Cyc]. 

Pa.—Schied’s Appeal, 7 Pa.Co. 282; 
Bouck vy. Kittanning, 1 Am.L.Reg. 125. 

S.D.—Hanson County vy. Gray, 80 N. 
W.175,, 12° S.DLA124, 476 “Aim. SiR: 9591. 

Utah.—Crismon v. Reich, 2 Utah 
111. 


Louisville, 11 


Misener, 20 
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is regarded as cumulative and as not excluding an 
Exceptions to the rule that the statutory 
remedy is exclusive are sometimes made where it 
is not adequate,2° where it is such as cannot be 
enforced in the particular case,?1 and where it has 
been exhausted without satisfaction of the taxes.?” 
The rule as to exclusiveness of remedies has been 
held to apply only to officers collecting the tax, and 


action.!® 


not to the state.?? 
Agreement. 


25 


delinquent taxes, 
sue cannot do so.?® 


missioners.”* 


Va.—Marye v. Diggs, 37 S.E. 315, 
98 Va. 749, 51 L.R.A. 902. 

Wash.—Clizer v. Krauss, 106 P. 145, 
57 Wash. 26. 

W.Va.—State vy. Baltimore, etc., R. 
Co., 23 S.E. 677, 41 W.Va. 81; Cabin 
Creek Dist. Bd. of Education v. Old 
apipion Iron, ete., Co., 18 W.Va. 


Ont.—Carson vy. Veitch, 9 Ont. 706. 
[a] Rule applied.—A tax, not be- 
ing a debt, so that no promise can be 
implied as a basis of asSsumpsit there- 
for, and the method of collecting tax- 
es on personal property prescribed 
being seizure and sale of the person- 
al property, if it can be found in the 
county, with right to charge the per- 
sonal property tax against real estate, 
and enforce it as a real property lien 
—no action for personal taxes will lie 
if, before seizure of the personal prop- 
erty, the taxpayer removes it from 
the county, or otherwise disposes of 
it; but, unless he has real estate 
against which it can be charged, the 
county is remediless. Marion County 
v. Woodburn Mercantile Co., 119 P. 
487, 489, 60 Or. 367, 41 L.R.A.N.S. 
730 [cit Cyc]. 
19. Ala.—dAnniston v. Southern R. 
Co., 20 So. 915, 112 Ala. 557. 
er es Whipple, 39 Cal. 
112. : 
Ill.—People v. Davis, 112 Ill. 272. 
Mass.—Boston vy. Turner, 87 N.E. 
634, 201 Mass. 190. 
Mo.—State v. Cummings, 52 S.W. 
29, 151 Mo. 49. 
Tex.—Howard v. Houston, 59 Tex. 


6. 

20. Pinnacle Gold Mining Co. v. 
People, 143 P. 837, 58 Colo. 86; Lemhi 
‘County v. Boise Live Stock Loan Co., 
278 RP. 214; "216, 47° Idaho 712 - [Ecit 
Cyc]; Mercier’s Succession, 8 So. 732, 
42 La.Ann. 1135, 11 L.R.A. 817; Me- 
fear v. Myers, 32 N.E. 63, 134 N.Y. 

21. Com. v. Louisville, 47 S.W. 865, 
20 Ky.L. 893; State v.: Southern 
Steamship Co., 13 La.Ann. 497; Hoo- 
ver y. Engles, 88 N.W. 869, 63 Neb. 
688. . 

22. Lemhi County v. Boise Live 
Stock Loan Co., 278 P. 214, 216, 47 
Idaho 712 [cit Cyc]; Dunlap-v. Gal- 
latin County, 15 Ill. 7; Ryan v. Gal- 
latin County, 14 Ill. 78; Com. v. Com- 
monwealth Bank, 22 Pick. (Mass.) 
176; Ruddock vy. Gordon, Quincy 
ee) 58; Shriver vy. Cowell, 92 Pa. 


Where the remedy of distress and 
sale is provided by statute as exclusive no agree- 
ment between the collector and the taxpayer can 
operate to permit an action at law.?* 

[§ 1382] (5) Authority of Particular Officers. 
The statutes usually designate the particular state 
or municipal officer who shall have authority to 
institute and prosecute suits for the recovery of 
and an officer not authorized to 

The officer authorized to sue 
may do so even where the tax was struck off the 
delinquent list by a void order of the board of com- 
Where a statute repeals the act un- 
der which the officer could sue, but provides that it 
shall not affect suits pending, the officer cannot sue 
unless he brings such suit before the repealing act 


TAXATION 


date.” 
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takes effect;?8 but such an act does not remove 
his power to prosecute suits started before that 
Where the statute authorizes the state rev- 
enue agent to sue,the sheriff-of the county cannot 
interfere with such suit.°° 
‘cannot sue in his official capacity for taxes, a prom- 
ise to pay, made to a treasurer, upon which he could 
sue in his individual capacity does not inure to the 


If a county treasurer 


use of his successor so as to enable him to sue.*+ 


jection.*® 


county board.*4 


state.37 


23.. Prudential Casualty Co. v. 
State, 143 N.E. 631, 194 Ind. 542; 
State v.. Georgia Co., 17 S.E. 10, 112 
N.C. 34,19 L.R.A. 485. 

[a] Right to forfeit corporate 
charter.—Although a state has the 
right to have the charter of a do- 
mestice corporation declared forfeited 
on its failure to pay taxes, this fact 
is no bar to the right of the state to 
bring a creditor’s suit for the taxes, 
the forfeiture being a penalty which 
the state may insist on or waive at 
its election. State v. Georgia Co., 17 
S.E. 10, 112 N.C. 34, 19 L-R.A. 485. 

24. Brule County v. King, 77 N.W. 
107, 11 \S.De 2:94. 

25. See statutory provisions; 
cases infra this note. 

[a] Particular statutes granting 
authority.—(1) Under a statute per- 
mitting county commissioners to em- 
ploy special counsel, an attorney hired 
for the purpose may file a petition in 
intervention. U.S. Trust Co. v. Ter- 
ritory, 62 P. 987, 10 N.M. 416 [aff 
227 '§.Ct. 172,183 U.S. 635, 46°. ld. 
315]. (2) A statute authorizing the 
state treasurer to sue for all money 
and property of the state not held 
under authority of law authorizes 
suit by him for taxes in his own name. 
Worth v. Wright, 29 S.E. 361, 122 N. 
C. 335. (8) A statute giving the col- 
lector of bounty taxes the same rem- 
edies as those of the collector of 
state and county taxes permits him 
to sue as collector. Casey vy. Wade, 
3 Walk. (Pa.) 282. (4) A statute au- 
thorizing the auditor-general to ad- 
just, settle, and collect claims, and 
collect taxes due the state, authorizes 
him to sue. Auditor-Gen. vy. Lake 
George, etc., R. Co., 46 N.W. 730, 82 
Mich. 426. (5) Under a statute au- 
thorizing suit by any officer author- 
ized to receive the taxes a collector 
appointed by the fiscal court to re- 
celve taxes may sue. Campbell 
County v. Newport, etc., Bridge Co., 
66 S.W. 526, 112 Ky. 659, 23 Ky.L. 
2056. (6) A statute authorizing any 
tax collector to sue for taxes gives 
authority to sue to village corporation 
collectors. Lord v. Parker, 22 A. 392, 
83 Me. 530. (7) Wherea statute gave 
a right of action to the tax collector 
in his own name against any citizen 
who should remove out of his pre- 
cinct without paying his taxes this 
was held to warrant a suit against 
a person who left the precinct in the 
circumstances mentioned, although he 


and 


Compromise.*® 
taxes may compromise such suit,?® but a county of- 
ficer cannot compromise a suit instituted by the 


[§ 1383] (6) Persons Liable to Suit. 
should be brought against the person who is directly 
and primarily liable for the payment of the tax,?® 
and this is ordinarily the one to whom the prop- 


Authorization by board. While in some juris- 
dictions the officer bringing suit must obtain author- 
ity from the county board,?* such a requirement is 
waived by filing answer and proceeding without ob- 
A statute authorizing a state’s attorney 
to commence and prosecute all actions dispenses 
with the necessity of securing authority from the 


An officer authorized to sue for 


The suit 


intended to return at some future 
time. Houghton vy. Davenport, 23 
Pick. (Mass.) 235. 

[b] Repeal of statutes.—(1) A 
statute authorizing action by the at- 
torney-general, or by district or state 
attorney in the name of the state, 
to collect taxes is not repealed by a 
statute providing a remedy for en- 
forcement of a lien. Glasgow v. 
Peyton, 159 P. 670, 22 N.M. 97. (2) 
A law authorizing the tax commission 
to “direct” and “approve” suits for 
collection of taxes or penalties is re- 
pealed by the substitution of a law 
authorizing the attorney-general to 
bring action therefor. State v. Stand- 
ard Oil Co. of Louisiana, 16 S.W.(2d) 
581, 179 Ark. 280. 


26. New Orleans vy. Jeter, 13 La. 
Ann. 509; State v. Hill, 11 So. 789, 70 
Miss. 106. 

27. State v. Central Pac. R. Co., 
10 Nev. 87. : 

28. State v. Collier, 23 S.W.(2d) 
897, 160 Tenn. 403. 

29. State y. Collier, supra. 


30. Yazoo, etc., R. Co. v. West, 29 
So. 475, 78 Miss. 789. 


es Hayes v. Grier, 4 Binn. (Pa.) 
32. See statutory provisions. . 
33. Moore vy. Furnas County Live 


Stock Co., 111 N.W. 464, 78 Neb. 558. 

34. People v. Kimmel, 154 N.E. 97, 
323 Til. 261. 

35. Authority to compromise gen- 
erally see supra § 1253. 

36. St. Louis, ete. R. Co. v. An- 
thony, 73 Mo. 431. 


37. State v. Central Pac. R. Co., 
9 Nev. 79. } 
38. Ill.—Dalby v. People, 16 N.E. 


224, 124 Ill. 66. 
Mass.—Freetown y. Fish, 123 Mass. 
355; Hathaway v. Fish, 95 Mass. 267. 
Mich.—Lucking vy. Ballantyne, 94 N, 
W. 8, 132 Mich. 584. 
Minn.—State v. Red River Valley 
El. Co., 72 N.W. 60, 69 Minn. 131. 
Mo.—State ex rel. and to Use of 
Bay v. Citizens’ State Bank, 202 § 
W. 382, 274 Mo. 60. 
8.D.—Archambault vy. Zimmerman, 
208 N.W. 717, 50 S.D. 130. 
Alta.—Rex v. Union Bank of Cana- 
da, (Alta.) [1927] 3 Dom.L.R. 755. 
fa] Rule applied.—(1) A county 
treasurer cannot sue persons through 
whom has passed property once own- 
ed by another charged with delin- 
quent taxes (Rev. Code [1919] § 
6822). Archambault v. Zimmerman, 


. For later cases, developments and changes in the law see Annotations, same title and section number. 
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erty was assessed, although he may have parted 
with the title in the meantime, no personal lia- 
bility attaching to the purchaser unless by force 
If death or insolvency intervenes, 
the action may be against the personal representa- 
tives*® or assignee*! of the taxpayer. 
a private corporation, the suit should be against the 
corporation as such, and not against the directors 
Proceedings may be taken against 
a nonresident owner, but only so far as to make the 
property assessed hable to the satisfaction of the 
tax, not to impose on him a personal liability.** 

[§ 1384] (7) Joinder and Consolidation. 
otherwise provided by statute,‘* taxes levied for 
different years or other fiscal periods are distinet 
causes of action, and can be united in one suit only 
under circumstances which would justify such join- 
der in the ease of other liabilities, or when it is so 
The same rule applies to 
taxes due to different treasuries, as to the state 
and a county, to a county and a school district, or 
So also, the taxes due from 
the same owner on separate parcels of land should 


of a statute.?® 


or any officer.*? 


directed by the statute.*® 


to a county and town.*® 


208 N.W. 717, 50 S.D. 130. (2) Where 
the heirs at law are alone liable for 
taxes, trustees of personal property 
cannot be sued for the taxes thereon. 
Freetown vy. Fish, 123 Mass. 355; 
Hathaway v. Fish, 95 Mass. 267. (3) 
A receiver of property is not per- 
sonally liable for taxes assessed 
against the owner of the property. 
Lucking v. Ballantyne, 94 N.W. 8, 132 
Mich. 584; State v. Red River Valley 
El. Co., 72 N.W. 60, 69 Minn, 131. 
(4) Where the tax bill showed that 
a tax on shares of stock was levied 
against a state bank, and not against 
the stockholders, no recovery on such 
bill could be had against a bank which 
purchased the assets of such state 
bank. State ex rel. and to Use of Bay 
v. Citizens’ State Bank, 202 S.W. 382, 
274 Mo. 60. 

39. -U.S.— Atlantic, ete:, RR. "Co. “Vv. 
Creino, 2 F.Cas.No. 631, 2 Dill. 175. 

Tll._— Biggins v. People, 96 Ill. 381. 

Ind.—Volger v. Sidener, 86 Ind. 545; 
Blodgett v. German Sav. Bank, 69 Ind. 
LOS. 

Mass.—Webber Lumber Co. 
Shaw, 75 N.E. 640, 189 Mass. 366. 

Mich.—Laketon Tp. v. Akeley, 42 N. 
W. 165, 74 Mich. 695. 

N.Y.—Everson v. Syracuse, 29 Hun 
485 [rev on other grounds 3 N.E. 
784, 100 N.Y. 577]. 

[a] Effect of mortgage foreclo- 
sure.—(1) The owner of the land at 
the time of the assessment is liable 
even after the land thas been sold on 
foreclosure of a mortgage. Webber 
Lumber Co. v. Shaw, 75 N.E. 640, 189 
Mass. 366. (2) Under a statute mak- 
ing a mortgagee in possession liable 
for taxes due on the property and 
providing for their recovery by action 
of contract, a mortgagee taking pos- 
session after such statute was passed 
is liable to suit although the mort- 
gage was taken prior to the statute. 
Andrews v. Worcester County Mut. F. 
Ins. Co., 5 Allen (Mass.) 65. (3) But 
the mortgagee can be sued only for 
such taxes as constitute a lien on his 
property. Sherwin v. Boston Five 
Cents Saving Bank, 137 Mass. 444 
(mortgagee cannot be sued for taxes 
assessed to the mortgagor). 

40. Galusha v. Wendt, 87 N.W. 512, 
114 Iowa 597 (executor or adminis- 
trator). 

41. a eollard v. Hdwards, 80 N.E. 4, 
194 Mass. 77 (assignee in insolvency). 

42. Com. v. Commonwealth Bank, 
22 Pick. (Mass.) 176; Muskegon vy. 
Lange, 62 N.W. 158, 104 Mich. 19. 

43. Ware v. Sherburne First Par- 
ish, 8 Cush. (Mass.) 267; New York 
vy. Mclean, 63 N.E. 380, 170 N.Y. 374; 
McLean v. Myers, 32 N.E. 68, 134 N. 


V- 


‘TAXATION 


In ease of, 


year.°° 


Unless | eral. 


Y. 480; Berlin v. Grange, 5 ‘U.C.C.P. 
CORT) 21712 

44. See statutory provisions. 

45. State v. Yellow Jacket Silver 
Min. Co., 14 Nev. 220. 

46. Ala.—State v. Adler, 26 So. 502, 
123 Ala. 87. 

Cal.—Los Angeles County v. Bal- 
ea BaPS el, eh) Po 329. 994-Cal. 

Ill.—Dalby v. People, 16 N.E. 224, 
124 Ell. 66. 

Ky.—Pfirrman vy. Clifton Dist., 96 S. 
W. 810, 29 Ky.L. 1003. ? 

Me.—Mason y. Belfast Hotel Co., 36 
A. 622, 89 Me. 381. 

47. In re Stutsman County, 88 F. 
337; Whitney v. Morton County, 85 
P. 530, 73 Kan. 502. : 

48. Roberts v. Rosato, 15 Pa,.Dist. 
&Co. 696. ‘ 

49. See statutory provisions. 

50. State v. Baldwin University, 
37 S.W. 1, 97 Tenn. 358. 

51. Crapo ~v. Stetson, 8 Mete: 
(Mass.) 393; Staley v. Columbus Tp., 
36 Mich, 38; Acme Harvesting Mach. 
Co. v. Hinkley, 122 N.W. 482, 23 S.D. 
509, 21 Ann.Cas. 743. 

[a] Thus, where the statute al- 
lows an action of,assumpsit or debt 
in the name of the collector if the 
person assessed shall, after the as- 


‘sessment, move out of the collector’s 


precinct, the action cannot be main- 
tained unless there has been a re- 
moval. Crapo v. Stetson, 8. Mete. 
(Mass.) 393. 

52. State v. Standard Oil Co. of 
Louisiana, 16 S.W.(2d) 581, 179 Ark. 
280; Richards vy, Clay County, 58 N. 
W. 594, 40 Neb. 45, 42 Am.S.R. 650. 

[a] Compliance with particular 
conditions held essential.—(1) Mak- 
ing and publication of estimate of 
county expenses for current year be- 
fore assessment is essential. Parish 
of Lincoln v. Huey, 30 La.Ann. 1244. 
(2) A filing with the county treasurer 
of the verified statement required by 
the tax law before suit by a township 
treasurer to recover a tax on personal 
property is necessary to confer ju- 
risdietion. Township of Deep River 
v. Van Antwerp, 140 N.W. 531, 174 
Mich. 19. (38) A replevin action to re- 
cover property to satisfy taxes will 
not lie in the absence of a showing 
that statutory remedies have been 


exhausted. Lemhi County vy. Boise 
Live Stock Loan Co., 278 P. 214, 47 
Idaho 712. (4) A stockholder, not be- 


ing liable for taxes on his stock so 
long as the corporation pays taxes 
on all its property, it must affirma- 
tively appear from the record that 
the taxing authority proceeded 
against the corporation before suing 
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‘be sued for in as many separate suits, but these 
may be consolidated on motion, and it is generally 
proper to do so,*? but a single action should be 
brought where the taxes are on several parcels of 
land within one taxing division.*® 
ute provides that a bill for taxes shall include all 
taxes due and unpaid at the time of the filing of 
the bill,*® the mere fact that there were different 
attorneys for collection of taxes for the different 
years will not authorize separate suits for each 


Where the stat- 


[§ 1385] b. Conditions Precedent—(1) In Gen- 
Where the statute authorizes suit only under 
certain circumstances, such circumstances must ex- 
ist in order that the suit may be maintained.®! 
conditions precedent imposed by the statute must, 
of course, be observed or the suit will fail.®? 
a condition precedent to a suit for taxes it is es- 
sential that there shall have been a proper assess- 
ment,°* and the taxpayer must be in default by his 
failure to pay;>4 
be a proper return, certification, and filing of the 
delinquent list,>°> and sometimes the issue and re- 


All 
As 


and in some states there must 


the stockholder. Ewald’s Bx’r vy. 
City of Louisville, 232 S.W. 388, 192 
Ky. 279. (5) Certification of thee 
number of miles of defendant’s rail- 
road track within the county by the 
state auditor to the county collector 
is a, condition precedent to collection 
by the county collector. Perry Coun- 
ty v. Selma, etc., R. Co., 65 Ala. 391. 

[b] Seizure of property not condi- 
tion precedent.—Under a statute giv- 
ing a township treasurer power to 
Seize personal property of a delin- 
quent taxpayer anywhere in the state, 
his failure to seize personal property 
of a delinquent taxpayer situated out- 
side his township does not prevent a 
suit to collect the taxes on the ground 
that the suit is not authorized except 
where the treasurer is otherwise un- 
able to collect the tax. Garfield Tp. 
v. A. B. Klise Lumber Co., 188 N.W. 
459, 219 Mich. 31 (levy in person by 
treasurer not a condition precedent). 

53. U.S.—Moore y. Mitchell, 30 F. 
(2d) 600, 65 A.L.R. 1354 [aff 28 F.(2d) 
997" (af— 50 SiCts175,: 2815 US, “18,974 
L.Ed. 673)]. 

_Ark.—State v. St. Louis-San Fran- 
cisco Ry. Co., 258 S.W. 609, 259 S.W. 
415, 162 Ark. 443 [cert den 45 S.Ct. 
90, 266 U.S. 602, 69 L.Ed. 462, and 
error dism 40 S.Ct. 66, 269 U.S. 172,. 
70 L.Ed, 219]. ’ 

Ga.—State v. Western & A. R. Co.,. 
71 S.E. 1055, 186 Ga. 619. 

Iowa.—Bennett v. Finkbine Lumber 
Co., 198 N.W. 1, 199 Towa 1085, 1094;. 
Judy v. Pleasant Nat. State Bank, 
110. N-W. 605, 133 Iowa 252; Thorn-- 
burg v. Cardell, 95 N.W. 239, 98 N. 
W. 791, 123 Iowa 313. 

Miss.—State v. Vicksburg Bank, 10 
So. 102, 69 Miss. 99; State v. Adler, 
9 So. 645, 68 Miss. 487. 

S.C.—State v. Cheraw, ete., R. Co.,. 
32 S.E.; 691; 54 S.C. 564, 

Tex.—Lockhart v. Houston, 45 Tex. 
817; Clegg v. State, 42 Tex. 605; State 
v. Cage, (Civ.App.) 176 S.W. 928. 

[a] Rule applied.—In the absence 
of an order of the tax commission 
raising an assessment of property to 
full valuation, as required of a coun- 
ty tax assessor by a federal court 
judgment, taxes on such basis cannot 
be recovered. State v. St. Louis-San 
Francisco Ry. Co., 258 S.W. 609, 259 
S.W. 415, 162 Ark. 443 [cert den 45 
S.Ct. 90, 266 U.S. 602, 69 L.Ed. 462, 
and error dism 46 S.Ct. 66, 269 U.S. 
L728 10. Bde 2 194); 

54. People v. Davis, 112 Ill. 272; 
Lockhart v. Houston, 45 Tex. 3173 
Clegg \v. State, 42 Tex. 605. 

55. San Diego County v. Califor- 
nia, etc., R. Co., 3 P. 892, 65 Cal. 282; 
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turn unsatisfied of a tax execution or distress war- 


rant;>* although the contrary has been held.*? 
Publication of the delinquent list has been held not 
necessary as a condition precedent to an action for 
taxes,°* especially where, by statute, the failure to 
do so is no defense.5® Where the statute requires 
that the municipality must authorize suit in its 
name, such provision must be complied with.°° A 
statute providing for the performance of certain 
conditions precedent to proceeding by distress does 
not require their performance before bringing an 
action.°+ 

[§ 1386] (2) Notice or Demand. If the statute 
requires a demand upon the taxpayer and his refusal 
to pay to precede the institution of an action against 
him, it is mandatory; and this rule is sometimes ap- 
plied in the absence of a statute requiring it,®? al- 
though it is generally held that in the absence of stat- 
ute no demand is necessary.°*® But where the stat- 
ute fixes a definite time within which the taxes must 
be paid, no demand is necessary.°* While a. per- 
sonal demand is necessary in the ease of residents,®° 
a written demand has been held sufficient in, the 
case of a nonresident.°® Where the statute, requires 
written notice of delinquency, it must be given or 
-the action cannot be maintained.®* Notwithstand- 
ing a statute provides that notice of delinquency 
shall be given, such notice is not a condition pre- 
cedent where the statute also provides that failure 
to give it is no defense to the action.*® 

Estoppel to deny demand or notice. Refusal to 
pay estops defendant from denying sufficiency of 
a demand,®® and a tender of the amount sued for 
is a waiver of the right to notice.7° 

[§ 1387] c. Jurisdiction and Venue. A suit for 
the recovery of taxes must be brought in the court, 


Northwestern Cooperage, etc., Co. v. [a] 


Scott, 82 N.W. 76, 123 Mich. 357. 

56. Bergerman.v. Beerbohm, 81 P. 
701, 34 Colo. 118; Port Huron Tp. v. 
Potts, 44 N.W. 289, 78 Mich. 435; Mc- 
Callum v. Bethany Tp., 4 N.W. 164, 
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Demand by telegram on a 
salmon packing company for the pay- 
ment of the Alaska school tax levied 
on its employees is sufficient demand 
to render the employer liable for the 
tax, and thereby entitled to deduct it 
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if any, specially invested by statute with jurisdic- 
tion for that purpose;7! and where there is such 
a grant of special jurisdiction, the ordinary lim- 
itation of the jurisdiction of the particular court 
to suits involving a certain minimum sum does not 
apply.72, Where the taxes to be recovered are as- 
sessed on real estate, the action should ordinarily 
be brought in the county where the land lies;7* but 
personal taxes should be sued for where defendant 
resides,** and there may be a change of venue if 
the suit is begun in the wrong place.‘® The courts 
of one state will not act as tax collectors for an- 
other state<°® 

[§ 1388] d. Defenses—(1) In General. In seme 
jurisdictions the statute providing for collection of 
taxes by action provides what defenses may be 
availed of,‘7 and in such ease no others ean be in- 
terposed.7® Mere technical defenses to actions 
for taxes are not favored by the courts where no 
substantial rights have suffered.79 But defendant 
may always plead want of authority in the officer 
bringing the suit.8° That defendant has secured an . 
injunction restraining county officers from proceed- 
ing to collect taxes is no defense to an action by 
the state.’ A corporation cannot defend an action 
for franchise taxes on the ground that, by non- 
payment of the first year’s tax, it forfeited its fran- 
chise and was therefore not liable for the taxes for 
the succeeding years in which it was in business.§®? 

Payment of the tax or anything equivalent there- 
to is generally a good defense,®* but the legislature 
may, by statute, bar the defense of former recoy- 
ery.°4 Payment of the tax by the collector, where 
such payment was not authorized by defendant nor 
intended to relieve him of his obligation, is no de- 
fense.*> A prior void sale of the property for tax- 
tion of a suit against the executor of 
a delinquent taxpayer. State v. Ed- 
wards, 63 S.W. 388, 162 Mo. 660. (4) 
Where the statute provides for recov- 


ery in the circuit court, a corporation 
court has no jurisdiction. Smith vy. 


42 Mich. 457. from his employees’ pay. Alaska | Clark, (Va.) 10 S.E. 4, 

57. McLean v. Myers, 32 N.E. 68,]| Packers’ Ass’n v. Hedenskoy, 267 F. 72. Tripp v. Torrey, 22 A, 278, 17 
134 N.Y. 480. 154 [cert den 41 S.Ct. 149, 254 U.S. | R.I. 359. 

58. People v. Seymour, 16 Cal. 332, | 652, 65 L.Ed. 458]. ' 73. State v. Shaw, 29 P. 321, 21 
76 Am.D. 521; Zachary v. City of 63. New York vy. Watts, 83 N.Y.S. | Ney. 222. ‘ 
Uvalde, (Tex.Commn.App.) 42 S.W. | 23, 40 Mise. 595; Austen v. Westches- 74. Wason v. Bigelow, 52 P. 636, 


ve 417 [aff (Civ.App.) 24 S.W.(2d) 


See statutory provisions. 

60. Orono v. Emery, 29 A. 1095, 86 
Me. 362; Cape Elizabeth v. Boyd, 29 
A. 1062, 86 Me. 317. 

{a] Sufficiency of authorization.— 
Where the municipality must author- 
ize the suit, a general authorization 
is not adequate. Cape Elizabeth v. 
Boyd, 29 A. 1062, 86 Me. 317. 

61. Dugan vy. Baltimore, 1 Gill&J. 


65. 
Me. 487. 
212 S.W. 292; 


Vt. 419. 
68. 


ter Tel.Co.7 2/8 NAY Sit SoS. celal 

64 Kentucky Cent. R. Co. v. Pen- 
Picton County, 2 S.W. 176, 8 Ky.L. 
oO 


Parks v. Cressy, 77 Me. 54. 
66. Curtis v. Potter, 96 A. 786, 114 


67. Barber v. State, (Tex.Civ.App.) 
Town of Williamstown 
v. Williamstown Co., 144 A. 203, 101 


Lindsay v. 


11 Colo.App. 120; Mason v. Belfast 
Hotel Co., 36 A. 624, 89 Me. 384; Har- 
rold v. State, 71 S.W. 407, 30 Tex.Civ. 
App. 524, 

75. Wason v. Bigelow, 52 P. 636, 
11 Colo.App. 120. 

76. Moore v. Mitchell, 30 F.(2d) 
600, 65 A.L.R. 13854 [aff 28 F.(2d) 997 
Saya. S.Ct. 175, 281 U.S. 18, 74 L.Ed. 

77. See statutory provisions. 


State, 78. Zachry v. City of Uvalde, (Tex. 


(Md.) 499. 

62. U.S.—Alaska Packers’ Ass’n v. 
Hedenskoy, 267 F. 154 [cert den 41 S. 
Ct. 149, 254 U.S. 652, 65 L.Ed. 458]. 

Iowa.—Thornburg v. Cardell, 95 N. 
W. 239, 98 N.W. 791, 123 Iowa 313; 
Bell v. Stevens, 90 N.W. 87, 116 Iowa 
451. 

Ky.—Kentucky Cent. R. Co. v. Pen- 
dleton County, 2 S.W. 176, 8 Ky.L. 
517. 

Me.—Rockland v. Ulmer, 32 A. 972, 
. 357; Parks v. Cressey, 77 Me. 


N.Y.—McLean v. Manhattan Medi- 
eine Co., 54 N.Y.Super. 371 [rev 3 
N.Y.St. 550]; Thompson v, Gardner, 
10 Johns. 404. 

Vt.—Brock v. Bruce, 2 A. 598, 58 
Vt. 261. 

Ont.—London Tp. v. Great West- 
ern R. Co., 16 “U:C.Q.B. 56005" Apple- 
garth v. Graham, 7 U.C.C.P. 171. 


(Tex.Civ. 
App.) 25 S.W.(2d) 1113. 
69. Town of Jaffrey v. Smith, 80 A. 
, 76 N.H. 168. 
70. City of Rising Star v. Dill, 


(Tex.Civ.App.) 259 S.W. 652 [aff 
(Commn.App.) 269 S.W. 769]. 
71. See statutory provisions; and 


cases infra this note. 

[a] Particular statutes conferring 
jurisdiction construed.—(1) A stat- 
ute providing that the collector may 
recover the amount due by an action 
in the court of common pleas con- 
fers on that court special jurisdiction 
over Suits for taxes. Tripp v. Torrey, 
22 A. 278, 17 RI. 359. (2) A statute 
giving a justice of peace jurisdiction 
over tax actions is not affected by a 
statute relating to his jurisdiction in 
ordinary cases. Hancock v. Merri- 
man, 49 N.W. 970, 46 Wis. 159. (3) 
Under a statute giving a circuit court 
concurrent jurisdiction with inferior 
courts, the circuit court has jurisdic- 


-available to defendant. 


Civ.App.) 24 S.W.(2d) 517. 

_79. Inhabitants of Athens v. Whit- 
tier, 118 A. 897, 122 Me. 86; Gillespie 
v. Sefrin, 1 Chest.Co. (Pa.) 61. 

[a] Ilustration.—It is no defense 
to a tax imposed to pay interest on 
a debt created by the construction of 
a waterworks that the water is not 
l Gillespie v. 
Sefrin, 1 Chest.Co. 61. 


80. Ruddock v. Gordon, Quincy 
(Mass.) 58. 
81. ‘Western Union Tel. Co. v. 


State, 44 N.E. 793, 146 Ind. 54 [aff 
ary 345, 165 U.S. 304, 41 L.Ed. 
82. Pinnacle Gold Mining Co. v. 
People, 143 P. 837, 58 Colo. 86. 
weg Effect of payment see supra § 
. State v. Central Pac. RE Co., 330 
P. 689, 21 Nev. 260. 
85. Lord v. Parker, 22 A. 392, 83 
Me. 530. ’ ; 


For later cases, developments and changes in the law see Annotations, same title and section number, 


so 


vy. Mackinaw Transp. Co., 103 
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es is no defense.’ 


gally due.®® 


for delinquent taxes.°° 


[§ 1389] (2) Invalidity or Irregularity of Prior 
A suit for taxes may be resisted on 
the ground that the tax in question is unconstitu- 
tional or otherwise illegal,®? or that the assessment 
or that the action of the assessors was 
without jurisdiction beeause either the particular 


Proceedings. 


was void,°? 


86. McIntosh v. People, 93 Ill. 540. 

87. Nalle v. Austin, (Tex.Civ.App.) 
42 S.W. 780. 

88. North Carolina R. Co. v. Ala- 
mance County, 82 N.C. 259. : 

89. People v. Centralia Gas, etc., 
Co., 87 N.E. 370,238 Tl). 113, 115. 

90. State v. Davisson, (Tex.Civ. 
App.) 280 S.W. 292. 

91. Detroit v. Mackinaw Transp. 
Co., 103 N.W. 557, 140 Mich. 174; State 
v. Chicago, etc., R: Co., 65 S.W, 989, 
165 Mo. 597; State v. St. Louis, etc., 
R. Co., 74 Mo.-163; City of Longview 
v. Citizens’ Nat. Bank, (Tex.Civ. App.) 
294 S.W. 313. 

92. Ill.—People v. Centralia Gas, 


ete., Co., 87 N.E. 370, 238 Ill. 1138. 


Iowa.—Union Petroleum Co. v. In- 
dian Petroleum Co., 186 N.W. 439, 192 
Towa 13738. 

Mo.—State v. Cunningham, 55 S.W. 
249, 153 Mo. 642. 

Tex.——-Vance v. Town of Pleasanton, 
(Tex.Civ.App.) 261 S.W. 457 [aff 
(Commn.App.) 277 S.W. 89]. 

Sask.—Rural Municipality of Buck- 
land v. Donaldson, [1928] 1 Dom.L.R. 
436. 

ja] Limitation of defenses by 
statute.—Although a statute limits 
the matters which may be set up as 
a defense to an action for taxes, a 
property owner cannot be cut off from 
setting up defense, in a suit to collect 
delinquent taxes, that the taxable 
value of his property has not been 
ascertained in the manner provided 
by law as required by the constitu- 
tion. Vance v. Town of Pleasanton, 
(Tex.Civ.App.) 261 S.W. 457 [aff 
{Commn.App.) 277 S.W. 89]. 

[b] Fraud, consisting of additions 
of property by the board of equaliza- 
tion to the list returned by the asses- 
sor, and falsification of the record of 
the board so as not to show the ad- 
dition, may be shown by defendant. 
State v. Cunningham, 55 S.W. 249, 
153 Mo. 642. 

[c] Appeal from void assessment 
does not estop defendant from setting 
up the invalidity as a defense to an 
action for taxes. Rural Municipality 
of Buckland v. Donaldson, (Sask.) 
[1928] 1 Dom.L.R. 436. Contra Ha- 
gersville v. Hambleton, (Ont.) [1927] 
3 Dom.L.R. 251. 

93. State v. Central Pac. R. Co., 30 
P. 686, 21 Nev. 247 [aff 16 S.Ct. 885, 
162. U.S. 512, 40 L.Ed. 1057]; Prince 
Albert v. Canadian Northern R. Co., 
6 Sask.L. 49. 

94, I1l.—Keokuk, etc., Bridge Co. v. 
People, 43 N.E. 691, 161 Ill. 132. 

Iowa.—Layman v. Iowa Tel. Co., 
99 N.W. 205, 128 Iowa 591. 

Me.—McCrillis v. Mansfield, 64 Me. 
198. 
Mich.—Portsmouth Tp. v. Cranage 
Steamship Co., 111 N.W. 749, 148 
Mich. 230, 118 Am.S.R. 578; oe 
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Seizure and offer for sale of 
realty, although excessive, is no defense unless ten- 
der of the amount due has been made.*? 
of taxes under an illegal assessment is no defense 
to an action for taxes legally assessed. 
is sought to enforce the payment of a tax against 
defendant, he may defend without first making pay- 
ment of the amount legally due, and judgment will 
be rendered only for the amount shown to be le- 
Reliance on the certificate of payment 
of the tax collector is a proper defense in an ac- 
tion by the state against a purchaser at a tax sale 
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person or the particular property was exempt®*® or 
beyond their territorial authority,®* although it has 
been held that an illegal or void assessment cannot 
be used as a defense to an action for taxes, a remedy 
for wrongful assessment having been provided.®® 
But no defense can be founded on mere irregulari- 
ties, errors, defects,*or omissions of statutory duty, 
either in the assessment or in the proceedings which 
followed it, up to the commencement of the suit, 
which do not affect the substantial liability of de- 
fendant to pay the tax,®°® unless they amount to a 
deprivation of his right to be heard in opposition 


to the assessment, its legality, or its amount.°7 


557, 140 Mich. 174. 

N.Y.—McLean v. Jephson, 25 N.E. 
409, 123 N.Y. 142, 9 L.R.A. 493; Met- 
ealf v. Messenger, 46 Barb. 325. k 

[a] Mutual mistake of law as to 
place of taxation does not effect an 
estoppel. Portsmouth Tp. v. Cranage 
Steamship Co., 111 N.W. 1749, 148 
Mich. 230, 118 Am.S.R, 578. 

95. Canaan v. Enfield Village Fire 
Dist., 64 A. 725, 74 N.H. 8; Farming- 
ton v. Downing, 30 A. 345, 67 N.H. 
441; Westville v. Munro, 32 N.S. 511. 

96. -Cal.—Santa Barbara v. Eldred, 
41 P. 410, 108 Cal. 294; Modoc County 
v. Churchill, 16 B. 771, "75 Cals 172) 

Tll.—Harding v. People, 66 N.E. 962, 
202 Ill. 122 [error dism 25:S.Ct. 176, 
196 U.S. 78, 49 L.Ed. 394]; Carrington 
v. People, 63 N.E. 163, 195 Ill. 484; 
Sanderson v. La Salle, 7 N.E. 114, 117 
ib ie Wah 

Ind.—Conwell  v. 
Ind. 358. 

Towa.—Galusha v. Wendt, 87 N.W. 
512, 114 Iowa 597. 

Ky.—Covington, ete., Bridge Co. v. 


Connersville, 8 


Covington, 100 S.W. 269, 30 Ky.L. 
ADUS< 
La.—State v. Edgar, 26 lLa.Ann. 


726; New Orleans v. Klein, 26 La.Ann. 
493 


Me.—Inhabitants of Athens v. 
Whittier, 118 A. 897, 122 Me. 86; In- 
habitants of Sandy River Plantation 
v. Lewis, 84 A. 995, 109 Me. 472; Ver- 
ona v. Bridges, 57 A. 797, 98 Me. 491; 
Rockland v. Ulmer, 32 A. 972, 87 Me. 
357; Rockland v. Farnsworth, 30 A. 
68, 86 Me. 533; Bath v. Whitmore, 9 
A. 119, 79 Me. 182; Bath v, Reed, 4 A. 
688, 78 Me. 276 

Mass.—Burr v. Wilcox, 13 Allen 
269. 

Mich.—Deerfield Tp. v. Harper, 74 
N.W. 207, 115 Mich. 678. 

Minn.—State v. Backus-Brooks Co., 
112 N.W. 8638, 102 Minn. 50; State v. 
Houston-Chamberlin Hardware Co., 
104 N.W. 835, 96 Minn. 174; Houston 
County v. Jessup, 22 Minn. 552. 

Mo.—State v. Cummings, 52 S.W. 
29, 151 Mo. 49. 

Neb.—Moore v. Furnas County Live 
Stock Co., 111 N.W. 464, 78 Neb. 558. 

Nev.—State v. Sadler, 23..P: 799,21 
Nev. 13; State v. Northern Belle 
Mill, ete., Co., 15 Nev. 385. 

N.Y.—New York v. Tucker, 86. N. 
Y.S. 509, 91 App.Div. 214 [aff 15 NB. 
1128, 182 N.Y. 535]; City of Rochester 
v. Bloss, 79 N.Y.S. 236, 77 App.Div. 
28; Austen v. Westchester Tel. Co., 
OS NeY.S277, 8 Mise. 11. 

Ohio.—Bowland v. Wolfe Bros. Shoe 
Co., 10 OhioN.P.N.S. 243; State v. 
Covington & Cincinnati Bridge Co. 6 
OhioN.P.N.S. 55. 

R.I.—Pendleton v. Briggs, 92 A. 
1024, 37 R.I. 352 [reh den 93 A. 794, 
AGig Rel etl: 

Wis.—State v. Pullman Co., 189 N. 
W. 543, 178,Wis. 240. 


[§ 1390] (3) Unequal or Excessive Valuation. 
Generally it is no proper defense to a suit for the 
recovery of taxes that there were inequalities in 
the assessment of property,®® or that the assess- 
ment of defendant’s property was excessive or based 
on an overvaluation,®® unless it can be shown that 


[a] Rule applied.—That a supple- 
mental tax list was not committed to 
the collector and the powers of the 
original warrant were not extended 
to it might be a good defense in a 
proceeding by the collector, but is not 
available in an action by the town in- 
dependent of the collector. Inhabit- 
ants of Athens v. Whittier, 118 A, 
897, 122 Me. 86. 

97. Caledonia Tp. v. Rose, 53 N.W. 
927, 94 Mich. 216. 

98. Ill.— Cincinnati, ete., R. Co. v. 
People, 72°: N.B. 768, 212 Ill. 546. 

Minn,—State v. Cudahy Packing 
Co., 115 N.W. 645, 1039, 103 Minn. 419. 

Mo.—Potosi Wie Casey, 27 Mo. 372. 

N.Y.—Rochester v. Bloss, 66 N.E. 
1105, 173- N.Y. 646. 

Ohio.— McCurdy Ve, Prughy-5b2NeE. 
154, 59 OhioSt. 465. 

99. U.S—Western Union Tel. Co. 
v. Missouri, 23 S.Ct. 730, 190 U.S. 412, 
47-1.Ed. 1116 Laff 65 S.W. 775, 165 Mo. 
502]; Maish.v. Arizona, 17 S.ct. 193, 
164 U.S. 599, 41 L.Ed. 567; Ketchum 
v. Pacific R. Co., 14 F.Cas.No.. 7,738, 4 
Dill. 41. 

Ariz.—Arizona Copper Co. v. State, 
137 P. 417, 15 Ariz. 9 [error dism. 35 
S.Ct. 927, 238 U.S. 611, 59 L.Ed. 1489). 

Ark.—Haynie_ v. Surplus Trading 
Co.,.297 S.W. 822 

Tll.—People Vv. Kimmel, 154 N.E. 
97, 323 Ill. 261; People v. Elmwood 
Cemetery Co., 148 N.E. 273, 317 In. 
547; People v. Hibernian Banking 
Ass'n, 92 N.E. 305, 245 Ill. 522; Carney 
Ve People, 71 N.E. 365, 210 Ill. 434. 

Ky.—Albin Co. v. Louisville, 79 S. 
W. 274, 117 Ky. 895, 25 Ky.Le 2055. 

La.—New Orleans v. New Orleans, 
ete., R. Co., 37 La.Ann. 45. 

Me,—City of Rockland v. Farns- 
worth, 89 A. 65,111 Me. 315; Rock- 
land v. Rockland Water Co., 19 A. 
163, 82 Me. 188; City of Bath v. 
Whitmore, 9 A. 119, 79 Me. 182. 

Mass.—Howard v. Dunster, 120 N. 
EB. 849, 231 Mass. 291; Attorney Gen- 
eral v. East Boston Co., 111 N.E. 167, 
222 Mass. 450. 

Mich.—Port Huron v. Wright, 114 
N.W. 76, 150. Mich. 279; Detroit v. 
Jacobs, 108 N.W. 671, 145 Mich. 395. 

Minn.—State v. West Duluth Land 
Co., 78 N.W. 115, 75 Minn. 456. - 

Mo.—State v. Western Union. Tel. 
Co:, 65. S.W. 775, 165 Mo. 502 [aff 23 
S.Ct.,.730,.190 U.S, 412,47 L.Ed: 11167. 

Ney.—State v. Diamond Valley Live 
Stock, etc., Co., 25 P. 448, 21 Nev. 86. 

N.M.—State v. Persons, ete, in 
Chaves County Delinquent Tax List 
for 1920, 226 P. 886, 29 N.M. 654. 

N.Y.—In re McLean, 6 N.Y.S. 230, 
3 Silv.Sup. 314, 538 Hun 636, 25 N.Y. 
Ste ebave 

Pa.—Commonwealth v. McPhee, 12 
Pa.Dist.&Co. 48. 

Can.—North West Lumber Co. v. 
Municipal Dist. of Lockerbie, [1926] 
Can.S8.C. 155, [1926] 1 Dom.L.R. 20. 


1058 [61 C.J.] ; 
it was fraudulent,’ for, unless the defense is au- 
thorized by a statute which does not require such 
appeal,? his remedy against a mistake or injustice 
of this kind is by appeal to the board of equaliza- 
tion or other reviewing body,® and his failure to 
avail himself of such remedy estops him from in- 
terposing the same objections in a suit for the tax- 
es,* unless he can show that he was deprived of the 
hearing to which he was entitled or that he had a 
perfectly valid excuse for failing to claim it.° Nor 
is it any defense that the delinquent list includes 
an assessment from which defendant took an appeal, 
unless he shows that the appeal is still pending or 
resulted in a reduction of the assessment.® <A re- 
duction in the valuation of the property is no de- 
fense to recovery of the taxes due on the property 
at the reduced valuation, but merely restricts re- 
covery to that amount rather than the amount due 
on the original valuation.? Overvaluation may be 
so excessive as to be available as a defense pro 
tanto. Overvaluation has been held to be a good 
defense where payment of the amount legally due 
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is pleaded and defendant has availed himself of the 
remedies provided to avoid excessive assessment.? 

Double taxation. To make a defense of double 
taxation available; defendant must show that he 
has paid. one of the taxes.'° 

[§ 1391] (4) Set-Off or Counterclaim. The gen- 
eral rule is that a set-off or counterclaim cannot be 
interposed in an action for the recovery of delin- 
quent taxes.1+ 

[§ 1392] e. Time To Sue, Limitations, and Laches. 
—(1) Time To Sue. Where there is no contrary 
provision of the statute an action for taxes may be 
brought as soon as they become payable.’? Actions 
brought before the taxes are delinquent are prema- 
ture.13 Where the statute provides a remedy by 
warrant, action cannot be brought until after the 
expiration of the warrant.1+ 

[§ 1393] (2) Limitations. In accordance with 
the maxim, Nullum tempus occurrit regi,1> no stat- 
ute of limitations runs against the right of the 
sovereign:to collect its taxes, unless expressly made 
applicable;1® but while it has been held that, in the 


Alta.—Municipal Dist. of Locker- 
bie v. North West Lumber Co., [1925] 
3 Dom.L.R. 222. 

Ont.—London Tp. v. Great Western 
RieConclt UC OLB 26% 

- [a] Bule applied.—(1) Where the 
executor of an estate had personal 
property belonging thereto subject to 
assessment on the ist day of April 
in the year in which the assessment 
Wwas made and failed to perform his 
duty to schedule the property, 
the assessor assessed it according to 
values ascertained from the records 
of the probate court, such valuation, 
in the absence of fraud, is not sub- 
ject to supervision by the courts. 
People v. Hibernian Banking Ass’n, 
92 N.E. 305, 245 Zll. 522. (2) Execu- 
tors cannot try the amount for which 
they should have been taxed on tes- 
tator’s personal estate by way of de- 
fense to the tax collector’s action. 
Howard v. Dunster, 120 N.E. 849, 231 
Mass. 291 (only when a tax is wholly 
without validity can it be disputed 
by way of defense to action to re- 
cover it). (3) As the statute provides 
that it shall not affect classifications 
or valuations made prior to it, the 
defense of overvaluation authorized 
by L. (1921) c 133 § 431 cannot be in- 
terposed to suits authorized by such 
act, where taxes sought to be collect- 
ed are based on valuations finally fix- 
ed by the taxing officials prior to the 
adoption of the act. State v. Persons, 
etc., in Chaves County Delinquent Tax 
List for 1920, 226 P. 886, 29 N.M. 654. 

1. Cal.—People v. Nelson, 36 Cal. 
375 (pleading fraud in the assess- 
ment). 

Ill.— People v. Stewart, 145 N.E. 
600, 315 Ill. 25; East St. Louis Con- 
necting R. Co. v. People, 10 N.E. 397, 
119 Tl). 182. 

Kan.—Whitney v. Morton County, 
$5 4P) 530.) 173) Kan." 502. 

Me.—Bath vy. Whitmore, 9 A. 119, 
79 Me. 182. 

Mich.—Deerfield Tp. v. Harper, 74 
N.W. 207, 115 Mich. 678. 

Mo.—State v. Cunningham, 55 S.W, 
249, 153 Mo. 642. 

Nev.—State v. Central Pac. R. Co., 
7 Nev. 99. 

N.Y.—Western R. Co. v. Nolan, 48 
INDY: 513. 

Tex.—Mann v. State, 46 S.W. 652, 
18 Tex.Civ.App. 701. 

2. In re Koochiching County Tax- 
177 N.W. 940, 146 Minn. 87. 

3. See supra § 972. 

4 Ariz.— Arizona’ Copper Co. v. 
State, 137 P. 417,,/15 Ariz. 9 [error 
dism 35 S.Ct. 937, 238 U:S. 611, 59 L. 
Ed. 1489]. 

Ark.—Haynie v. Surplus Trading 


and 


Co., 297 S.W. 822. 
Cal.—Los Angeles v. Glassell, 87 P. 
241, 4 Cal.App. 43. 
Ill—People v. Oakridge Cemetery 
Corporation, 159 N.E. 193, 328 Ill. 53. 
Me.—Bath v. Whitmore, 9 A. 119, 


79 Me. 182. 
Mass.—Davis v. Macy, 124 Mass. 
Atwood Lumber 


193. 

Minn.—State v. 

Co., 105 N.W. 276, 96 Minn. 392. 

Mo.—State ex rel. Arnold v. Mc- 
Cune, 252 S.W. 657. 

Nev.—State v. Sadler, 23 P. 799, 21 
Nev. 13. 

N.Y.—People v. Afia Finance Corpo- 
ration, 245 N.Y.S. 267, 138 Misc. 32; 
People v. Coe Mfg. Co., 244 N.Y.S. 
41, 137 Misc. 878. 

Tex.—Moody v. Galveston, 50 S.W. 
481, 21 Tex.Civ.App. 16. 

Alta.—Municipal Dist. of Locker- 
bie v. North West Lumber Co., [1925] 
38 Dom.L.R. 222. But see Coleman v. 
Head Syndicate, 11 Alta.L. 314 (hold- 
ing that tthe right to raise objection 
as to rate in action for taxes is not 
affected by right of appeal from as- 
sessment). 

(a] Effect of failure to appeal.— 
Where, by failure to appeal, defend- 
ant loses his right to appeal from an 
order of the board, he cannot be heard 
to complain that the remedy of ap- 
peal is inadequate. Arizona Copper 
Co, v.. State, 137. P. 417,15 Ariz. 9 
[error dism 35 S.Ct. 927, 238 U.S. 611, 
59 L.Ed. 1489]. 

5. State v. Mechanics’, etc., Bank, 
23 La.Ann. 307; New York v. Tucker, 
75 N.E. 1128, 182 N.Y. 535; Matteson 
v. Warwick, etce., Water Co., 68 A. 577, 
28 R.J. 570; Milwaukee v. Wakefield, 
ea N.W. 34, 115 N.W. 137, 134 Wis. 

6. Rock County v. McDowell, 196 
N.W. 178, 157 Minn. 296. 

7 James Clark Distilling Co. v. 
Cumberland, 52 A. 661, 95 Md, 468. 

8. State v. Western Union Tele- 
graph Co., 124 N.W. 380, 126 N.W. 4038, 
111 Minn. 21; Arosin v. London & N. 
W. Am. Mortg. Co., 83 N.W. 339, 80 
Minn. 277. 

9. State v. Superior Lumber & Mill 
Co., 170 P. 58, 23 N.M. 606. 

10. Heath v. McCrea, 55 P. 432, 20 
Wash. 342. 

11. U.S.—Crantree v. Madden, 54 
F. 426. 

_ Alaska.—In re Street Assessments 
in Town of Seward, 5 Alaska 726. 

Fla.—Finnegan y. Fernandina, 15 
Fla. 379, 21 Am.R. 292. / 

Ill.—People v. Chicago & A. R. Go., 
93 N.E. 424, 247 Ill. 873; Peo. v. Chi- 
Se hae & Q. R. Co., 98 N.E. 422, 247 


Ky.—Board of Drainage Com’rs of 
McCracken County v. Graves County, 
272 S.W. 387, 209 Ky. 193; Newport, 
ete., Bridge Co. v. Douglass, 12 Bush 
673. But see Louisville, etce., R. Co. v. 
Commonwealth, 30 S.W. 624, 17 Ky.L. 
136 (allowing set-off of taxes paid _ 
by mistake). 

La.—New Orleans v. Davidson, 30 
La.Ann., 541, 31 Am.R. 228. But see 
New Orleans v. New Orleans Water- 
works Co., 36 La.Ann. 482 [error dism 
10 S.Ct. 1071, 136 U.S. 644, 34 L.Ed. 
550] (compelling city to pay for wa- 
ter to amount of tax, after exemption 
from taxation for furnishing free wa- 
ter, held unconstitutional). 
oA eae v. Allen, 26 N.J.Law 

N.Y.—Village of Charlotte v. Keon, 
100 N.H. 1116, 207 N.Y. 346. 

Or.—Whiteaker v. Haley, 2 Or. 128. 

Pa.—Metzger’s Pet. 8 Pa.Dist.&Co. 
481; Philadelphia v. O’Connor, 9 Pa. 
Dist. 230, 23 Pa.Co. 653. 

Tenn.—State v. Collier, 23 S.W.(2d) 
897, 160 Tenn. 408. 

[a] Rule applied.—A taxpayer may 
not defeat collection of either a 
tax or assessment by counterclaim or 
offset, if by so doing the particular 


‘governmental purpose to be served 


thereby may be defeated, delayed, or 
even hindered. Board of .Drainage 
Com’rs of McCracken County  v. 
Ey County, 272 S.W. 387, 209 Ky. 


12. Ohio.—Schott v. Burckhardt, 3 
OhioS.&C.P. 279, 2 OhioN.P. 90. 

13. State ex rel. Millis v. Fleming, 
204 S.W. 1085, 275 Mo. 509. 

14. Commonwealth v. Mahon, 12 
Pa.Super. 616; Bushko v. Astolfi, 14 
Pa.Dist.&Co. 750. 

15. See 46 C.J. p 833 note 71; Limi- 
tations of Actions § 28. 

16. Ala.—Ex parte State ex rel. 
Davis, 90 So. 871, 872, 206 Ala. 393 
[quot Cyc] [rev 90 So. 873, 18 Ala. 
App. 291]. 

Ark.—State v. New York Life Ins. 
Co., 171 S.W. 871, 173 S.W. 1099, 119 
Ark. 314. 

Hawaii.—Keola v. Parker, 21 Ha- 
wali 597. : 

La.—Hood v. New Orleans, 22 So. 
401, 49 La.Ann. 1461; Reed v. Credi- 
tors, 1 So. 784, 39 La.Ann, 115. 

N.M.—Hagerman vy. Territory, 66 P. 
526, 11 N.M. 156. 

Ohio.—Wasteney v. Schott, 51 N.E. 
34, 58 OhioSt. 410 [aff 13 OhioCir.Ct. 
339, 7 OhioCir.Dec. 222]. 

[a] Thus, where the state recov- 
ered unpaid occupation taxes on net 
receipts of an insurance company, 
there was no enforcement of a right 
of action for taxes by a county, mu- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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absence of statute, the right of a municipality to 
sue for taxes is not subject to any limitations,!" it 
is generally held, in respect of municipalities, and 
also the state when included within the statute, that 
the ordinary period of limitations applicable to “li- 
abilities founded on statute” or to claims not spe- 


cially enumerated may be pleaded 
suit for the recovery of taxes.1§ 


dictions statutes specifically applicable to limita- 
tions of suits for the recovery of taxes have been 
enacted,’® in which case they alone control.?° 
utes limiting the time within which actions for debts 
may be brought have been held not applicable to 


actions for taxes.?1 


Calculation of period. A statute of limitations 
begins to run from the date of the assessment of 
the taxes,?* or from the time of delinquency, that 


nicipality, or school district, against 
which the statute of limitations could 
be pleaded, and the statute could not 
be pleaded against the state. State 
v. New York Life Ins. Co., 171 S.W. 
871, 173 S.W. 1099, 119 Ark. 314. 

17. Perry County v. Selma, etc., 
R. Co., 58 Ala. 546; Smith v. Huey, 34 
La.Ann. 1011; Hoover y. Engles, 88 
N.W. 869, 63 Neb. 688; Wilmington 
v. Cronley, 30 S.E. 9, 122 N.C. 383, 388. 

18. U.S.—Bristol v. Washington 
County, 20 S.Ct. 585, 177 U.S. 133, 44 
L.Ed. 701; San Franeisco y. Jones, 
20 F. 188. 

Cal.—San Francisco v. Luning, 15 
Pp. 311,’ 73° Cal. 610. 

Iowa.—Brown v. Painter, 44 Iowa 
368; City of Burlington vy. Burling- 
ton & M. R. R. Co., 41 Iowa 134. 

Ky.—Chesapeake, ete, R. Co. v. 
Com., 108 S.W. 248, 129 Ky. 318, 32 
Ky.L. 1119, 111 S.W. 334, 33 Ky.L. 882; 
Illinois Cent. R. Co. v. Com., 108 S.W. 
245, 128 Ky. 268, 32 Ky.L. 1112 [reh 
den 110 S.W. 265, 33 Ky.L. 326, and aff 
Sis S.Ct. ¢ 953.218) US. b5),> 64... hd, 
1147]; Com. v. Rosenfield, 80 S.W. 
1178, 118 Ky. 374,°25' Ky.L. 2229, 82 
S.W. 433, 26 Ky.L.. 726; Citizens’ Nat. 
Bank v. Com., 80 S.W. 479, 118 Ky. 51, 
25 Ky.L. 2254, 81 S.W..686, 26 Ky.L. 
62; Louisville, etc., Ferry Co. v. Com., 
57 S.W. 624, 626, 108 Ky. 717, 22 Ky.L. 
446, 480, 24 Ky.L. 1339 [rev 23 S.Ct. 
463, 188 U.S. 385, 47 L.Ed. 513, and rev 
23 S.Ct. 468, 188 U.S. 399, 47 L.Ed. 
519]. 

Mo.—State v. Vogelsang, 81 S.W. 
1087, 183 Mo. 17. 

Mont.—Custer County v. Story, 69 
P. 56, 26 Mont. 517. 

Nev.—State v. Yellow Jacket Silver 
Min. Co., 14 Nev. 220. 

Sask—Kamsack v. Town Proper- 


ties Co., Ltd. (Sask.) 68 Dom.L.R. 
660. 
[a] Rule applied.—Being a liabil- 


ity created by statute, the limitation 
applicable to specialty debts applies, 
and not that applicable to simple 
debts. Kamsack v. Town Properties 
Co., Ltd., (Sask.) 68 Dom.L.R. 660. 
{b] Maxim, Nullum tempus oc- 
eurrit regi does not apply to a mu- 
nicipality. City of Burlington v. 
Burlington & M. R. R. Co., 41 Iowa 
134. ; 
[ec] In Louisiana (1) the priv- 
ileges and mortgages securing the 
payment of city taxes are subject to 
prescription, although the taxes are 
not. Miramon v. New Orleans, 28 So. 
107, 52 La.Ann. 1628; Leeds v. Treas- 
urer, 9 So. $88, 43 La.Ann. 810. (2) 
An earlier case, however, impliedly 
holds such taxes prescriptible, as it 
holds prescription against recovery 
is interrupted by a suit for the taxes. 
Saloy v. Woods, 4 So. 209, 40 La.Ann. 
585. (3) And a still earlier case held 
such taxes prescribed after ten years. 


Zacharie’s Succession, 30 lLa.Ann. 
1260. ; 
~ 19. See statutory provisions. 


[a] Constitutionality.—A statute 
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terrupted by the 


in defense to a 
In many juris- 
action until that 


Stat- | barred.?8 
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is, the expiration of the time allowed the property 
owner to make a voluntary payment,?* or from such 
other point or period as is fixed by law,?* and is in- 


time consumed in litigation to test 


thé validity of the tax or for its collection.25 Where 
the statute provides a remedy by warrant, the right 
of action does not accrue until the expiration of. 
the warrant?® and limitations do not run against the 


time.?7 The full time specified by 


the statute must have elapsed before the action is 
As between the state and the taxpayer, 
the-limitation continues to run against the claim un- 
til the issuance of process.?° 


[§ 1394] (3) Laches. Delay in prosecuting a suit 


by the delay.®° 


of limitations imposed upon a city’s 
right to collect taxes is unconstitu- 
tional where it affects pending ac- 
tions, the constitution prohibiting the 
legislature from extinguishing obli- 
gations to any municipal corporation. 
Ollivier v. City of Houston, 54 S.W 
940, 22 Tex.Civ.App. 55. 

[b] Particular statutes construed. 
—(1) A statute allowing the lapse 
of four years to be pleaded in bar of 
an action for taxes applies only to 
such cases where the collector could 
not, during that time, enforce his 
remedy of distress and sale. Baldwiny 
v. State, 43 A. 857, 89 Md. 587 [aff 21 
S.Ct. 105, 179 U.S. 220, 45 L.Ed. 160]. 
(2) A statute limiting actions for 
taxes on real estate does not apply to 
actions for personal taxes. State v. 


|Edwards, 63 S.W. 388, 162 Mo. 660. 


(3) A statute imposing limitation on 
actions by the state to recover taxes 
is not in conflict with an act adopting 
the code of 1923, which does not affect 
the validity of revenue laws not in- 
cluded in the code. State v. Acacia 
Mut. Life Ass’n, 108 So. 759, 214 Ala. 
631. 


[c] Repeal—(1) A law providing 
limitations against taxes is not re- 
pealed by later laws failing to refer 
to the substance necessary to effect 
an express repeal. State v. Collier, 
23 S.W.(2d) 897, 160 Tenn. 403. (2) 
A law providing limitations against 
taxes was not repealed by implica- 
tion by later laws relating to assess- 
ment and collection of revenue, the 
subjects of the acts being different. 
State v. Collier, supra. (3) A statute 
providing that limitations shall be no’ 
defense, being repealed by omission 
from revision and reénacted a very 
short time thereafter, it is no defense, 
as a reasonable time must elapse 
after repeal for actions previously ac- 
cruing to be brought, before the re- 
peal takes effect. Greenlaw v. Dallas, 
75 S.W. 812, 33 Tex.Civ.App. 100; Ab- 
ney v. State, 47 S.W. 1043, 20 Tex.Civ. 
App. 101; Hernandez v. San Antonio, 
*(Tex.Civ.App.) 39 S.W.. 1022. 

{d] Statutes fixing duties of offi- 
cers.—A statute providing that not 
later than a certain date it shall be 
the duty of the collector of taxes to 
mail notices to every record owner 
of the amount of tax appearing delin- 
quent, and that not later than another 
certain date it: shall be the duty of 
the county attorney to file suits for 
collection of delinquent taxes, does 
not place any limitation on the right 
of the state to colléct delinquent tax- 
es, but is intended merely to fix the 
duties of the tax collector and county 
attorneys, for otherwise the state 
might lose taxes by delay of the tax 
collector in sending notice, although 
the bond of such. officials does not 
cover such loss, this conclusion being 
strengthened by the fact that the cap- 
tion of the act did not show that it 
was intended «as a limitation act. 
State v. Heath,-(Tex.Civ.App.) 220 S. 


W. 567 [overr ‘Staté v. Seidell, (Tex.!2 S.W.(2d) 418, 156 Tenn. 459. 


for delinquent taxes will not constitute a bar to 
their recovery where defendant has been uninjured 


Failure to commence the action. 


Civ.App.) 194 S.W. 1118]. Contra 
Barber v. State, (Tex.Civ.App.) 212 
S.W. 292. 

20. Los Angeles County v. Bal- 
lerino, 32\P.:584, 34 P. 329, 99 Cal. 593; 
Shearer v. Citizens’, Bank, 105 N.W. 
1025, 129 Iowa 564; Union, etc., Bank 
Sea tony 46 S.W. 557, 101 Tenn. 

21. Ala.—Ex parte State ex rel. 
Davis, 90 So. 871, 206 Ala. 393 [rev 
90 So. 873, 18 Ala.App. 291]. 

Conn.—Town of Cromwell v. Sav- 
age, 82 A. 972. . : 

Ga.—Georgia R., etc., Co. v. Wright, 
53 S.E. 251, 124 Ga. 596 [rev on other 
grounds 28 S.Ct. 47, 207 U.S. 127, 52 
L.Ed. 134]. : 

- La.—New Orleans v. Locke, 14 La. 
Ann. 854 [aff 4 Wall. (U.S.) 172, 18 
L.Ed, 334]. 

Tex.—Clegg v. Galveston County, 1 
Tex.App.Civ.Cas. § 58. 

Tax as debt see supra § 4. 

22. Thornburg v. Cardell, 95 N, 
W.. 239, 98 N.W. 791, 123 Iowa 313; 
Citizens’ Nat. Bank v. Com., 80 S.W. 
479, 118 Ky. 51, 25 Ky.L. 2254, 81 S. 
W. 686, 26 Ky.L. 62; Louisville, etc., 
Ri.Co sv. Com., 1 “Bush Cky 5/250 
Louisville v. louisville Courier- 
Journal Co., 84 S.W. 773, 27 Ky.L. 
263; Louisville v. Com., 63 S.W. 580, 
23 Ky.L. 598; Detroit. v. Patten, 106 
N.W. 884, 143 Mich. 243; Wanier v. 
Montreal, 39 Can.S.C. 151; Montreal 
v. Cantin, 35 Can:S.C. 223. 

23. Md.—Baltimore v. Chester Riv- 
er Steamboat Co., 63 A. 810, 103 Md. 
400. 


Mass.—Harrington vy. Glidden, 61 
N.E. 54, 179 Mass. 486, 94 Am.S-R. 613 
fafi 23 S.Ct. 574,189 U.S..255) 4% Ba 
Kd. 798]. ; 

Minn.—State v. Sage, 72 N.W. 14, 
75 Minn. 448. 

Mo.—State v. Fullerton, 44 S.W. 
741, 143 Mo. 682; State v. Edwards, 
38 S.W. 73, 136 Mo. 360; State  v. 
Robyn, 6 S.W. 2438, 93 Mo. 395.) 

Ohio.—Toledo Bridge Co. v. Yost, 
22 OhioCir.Ct. 376, 12 OhioCir.Dec. 
448. ae 

Wash.—Pierce County v. Merrill, 52 
P. 854, 19 Wash. 175. $4 

24. Louisville v. Johnson, 24 S.W. 
875) 9b Ky "°254,°15 ‘Ky.1s 615.5 

25. Commonwealth v. Chesapeake, 
O; &2S. RK. Co. 1383S) WwW. boo; 141. Kye 
633; Masonic Temple Co. v. Pflanz,’52 
S.W. 821, 21 Ky.L. 583; In re South- 
ern Wood Mfg. Co., 22 So. 39, 49 La. 
Ann, 926 

26. See supra § 1381. * 

27. Wickersham vy. Russell, 51 Pa. 
71; Com. v. Mahon, 12 Pa.Super. 616. 

28. Bell v. Stevens, 90 N.W. 87, 116 
Iowa 451; State v. United States Ex- 
press Co., 131 N.W. 489, 114 Minn. 346, 
37 L.R.A.N.S, 1127 [aff 32 S.Ct. 217; 
223 U.S. 335, 56 L.Bd. 4597. 

29. Lucas v. Com., 89: S.W. 292, 121 
Ky. 4238, 28 Ky.L. 372. 

30. State v. Collier,.23 S.Ww.(2d) 
897, 160 Tenn. 403; State v. McPhail, 
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until after the end of the tax year in which the 
taxes were assessed is not laches.** 

[§ 1395] f. Parties. Subject to the general rules 
as to parties in civil actions,*? and the particular 
statutory provisions of the various jurisdictions 
governing actions for taxes,** suits for the collection 
of delinquent taxes are usually to be brought in the 
name of the officer authorized to collect the tax,** 
although sometimes they must be prosecuted in the 
name of the state,?° or of the county or other mu- 
nicipality,?® or the state and county may be joined 
as plaintiffs.?7 The proper defendant is the person 
to whom the tax was assessed,*® or who is lable 
for the tax.°® In a proper case, persons having an 
interest in the property taxed should be made par- 
ties defendant.4®° Suit may be maintained against 
either or all coowners of land to recover ordinary 
taxes assessed on the land.41 Where a question of 
title is involved, defendant owner of mineral rights 
may implead his warrantors of title.42 If a delin- 
quent corporation is in the hands of a receiver, he 
should be made a party in his representative ca- 
pacity, although he cannot be held personally la- 
ble.4? A statutory provision for joining the asses- 
sor and tax collector as parties in an action by the 


31. Greil. Bros. Co. v. City of Mont- 
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suit to enforce railroad taxes is prop- 


eek es 
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-yevenue agent against a delinquent taxpayer, and 


rendition of a judgment against them for such 
agent’s compensation, if it appears that the failure 
to pay was caused,.by their willful default or neg- 
ligence,#4 does not apply to a suit for back taxes 
which the taxpayer refused to pay and which could 
not be otherwise collected.** 

Intervention. The general rule of parties requir- 
ing an interest in the subject of action before one 
can intervene*® applies to suits for taxes.*7 

Waiver of defects. Failure to object to nonjoin- 
der of a wife in an action against the husband for 
taxes assessed to both is a waiver of the defect.*® 

[§ 1396] g. Process. The general rules applica- 
ble to process in civil actions*® apply to actions or 
suits for taxes.59 A statutory provision for issu- 
ance of process within a certain time being direc- 
tory, the process is not void because not issued with- 
in that time.5!_ The process need not show by what 
authority the suit is brought, where not required by 
statute.°2 Personal service is necessary for a per- 
sonal judgment.®? Service of process on one of sev- 
eral persons who are only severally liable is insuffi- 
cient to support an action against those not served.># 
A state commissioner of insurance is not an inter- 


Southern Pac. R. Co., 40 P. 1052, 108 


gomery, 62 So. 692, 182 Ala. 291, Ann. 
Cas.1915D 738. 

32. See Parties 47 C.J. p 1 et seq. 

S3. See statutory provisions. 

34. U.S.—Preston v. Chicago, St. 
L. & N. O. R. Co., 175 F. 487. Laff 183 
F. 20, 105 C.C.A. 312 (cert den 31 S.Ct. 
714, 220 U.S. 610, 55 L.Ed. 608) ]. 

Conn.—Eno y. Roberts, Kirby 398. 

La.—Gonzales y. Lindsay, 30 La. 
Ann. 1085. 

Md.—Carstairs v. Cochran, 52 A. 
601, 95 Md. 488 [aff 24 S.Ct. 318, 193 


U.S. 10, 48 L.Ed. 596]. 
Mass.—Parker v. Rising Sun Street 
Mich.—Ovid Tp. v. Haire, 94 N.W. 
1060, 133 Mich. 353. 
son, 83 So. 617, 121 Miss. 387; Adams 
v. Stonewall Mfg. Co., 31 So. 544, 80 
Neb.—Chamberlain v. Woolsey, 
N.W. 181, 95 N.W. 38, 66 Neb. 141. 
Reich, 2 Utah 
LA. 
Vt.—Smith v. Blair, 32 A. 504, 67 
[a] ‘Successor in office.—The com- 
plaint in an action begun by a tax 
amended by the substitution of his 
successor in Office as plaintiff. Car- 
488 [aff 24. S.Ct. 318, 193 U.S. 10, 48 
L.Ed. 596]. 
—Under a statute which provides 
that taxes due from any railroad or 
action in the name of the common- 
wealth, brought by the proper officer 


Dienting Co., 118 N.E. 871, 229 Mass. 
Miss.—Harrison County v. Robert- 
Miss. 94. 
92 
Utah.—Crismon vy. 
Vt. 658 
collector for delinquent taxes may be 
stairs v. Cochran, 52:A. 601, 95 Md. 
{[b] Private individual cannot sue. 
bridge company may be recovered by 
of the state or local taxing district to 


which the tax is due, a suit for the 


collection of a tax due from a railroad 
cannot be maintained by a private in- 
dividual. Preston v. Chicago, St. L. 
& N. O. .R. Co.,.175 F. 487 [aff 183 F. 
20, 105 C.C.A. 312 (cert den 31 S.Ct. 
714, 220 U.S, 610, 55 L.Ed. 608)]. 

[ec] Administrator of deceased col- 
lector.— Under the statutes of Ver- 
mont, where a tax collector dies pend- 
ing a trustee suit commenced by him 
to enforce the payment of taxes, his 
administrator may be substituted as 
plaintiff and prosecute the suit to 
judgment. Smith v. Blair, 32 A. 504, 
67 Vt. 658. 

[d] Statutory provisions.—Under 
a statute providing that suit shall be 
brought by the attornéy general, a 


erly brought in the name of the peo- 
ple, represented by the auditor and 
attorney general, although the. tax 
was payable to the state treasurer. 
Peo. v. Detroit, G. H. & M. Ry. Co., 
135 N.W. 87, 169 Mich. 72. 

35. Ill.—HEllis v. Peo., 65 N.E. 428, 
199 Ill. 548. 

Ind.—Prudential Casualty Co. v. 
State, 143 N.E. 631, 194 Ind. 542. 

Ky.—Campbell County v. Newport, 
etc., Bridge Co., 66 S.W. 526, 112 Ky. 
659, 238 Ky.L. 2056. 

Mass.—Oliver y. Colonial Gold Co., 
11 Allen 283. 

Mo.—State v. Sanford, 30 S.W. 112, 
127 Mo. 368. 

Neb.—Holt County v. Golden, 98 N. 
W. 422, 5 Neb. (Unoff.) 308. 

Tex.—Texas, ete., R. Co. v. State, 
97 S.W. 142, 43 Tex.Civ.App. 580; 
Broocks v. State, (Civ.App.) 41 S.W. 
714, 719. 

[a] Joinder of municipalities.—(1) 
In an action to collect delinquent tax- 
es, based on tax duplicates corrected 
by county auditor pursuant to the 
statute, and assessed against prop- 


.erty not reported on defendant’s re- 


turn, where the complaint alleged that 
the action was brought by the state 
as parens patrie, it was the only nec- 
essary party, and it was not neces- 
sary to join any of the municipal sub- 
divisions thereof as parties plaintiff. 
Prudential Casualty Co. v. State, 143 
N.E. 631, 194 Ind. 542. (2) While the 
state was entitled to bring an action 
to collect delinquent taxes, the fact 
that certain municipal subdivisions 


were joined as plaintiffs did not ren- 


der the complaint bad or defeat. the 
action, when they had an interest in 
the same cause of action, and were in- 
terested in a part of the relief sought. 
Prudential Casualty Co. v. State, su- 
pra. (3) That the statute author- 
izes suits for state and county taxes 
in the state’s name does not make a 
petition naming the county as co- 
plaintiff with the state subject to 
general demurrer (Rev. St. [1925] 
art 7326). Broocks v. State, (Tex. 
Civ.App.) 41 S.W.(2d) 714, 719. 

36. Peo. v. Ballerino, 34 P..330, 99 
Cal. 598; Albany’ County v. Durant, 
9 Paige (N.Y.) 182 [rev 26 Wend. 66]. 

[a] Statutory provisions requir- 
ing suit in the name of the state to 
recover taxes on railroads operating 
in more than one county repeal 
earlier provisions allowing the coun- 
ty to sue. 


Cal. 46 

37. Citizens’ & Southern Bank v. 
State, 108 S.E. 161, 151 Ga. 696. 

38. Orion Tp. v. Axford, 70 N.W. 
417, 112 Mich: 1.79: 

39. City of Boston v. Turner, 87 N. 
E. 634, 201 Mass. 190. 

[a] In case of assignment for 
benefit of _creditors.—Under Rev. L. 
(1902) ¢ 13 § 32, a tax collector, suing 
in equity to enforce a trust for un- 
paid taxes created by a common-law 
assignment for the benefit of credi- 
tors, properly makes the assignor a 
party defendant as the one primarily 
liable for the tax. Boston vy. Turner, 
87 N.E. 634, 201 Mass..190. 
ine liable to suit see supra § 

383. 


40. See cases infra this note. 
la] Persons properly made par- 
ties.—(1) A mortgagee should be 


joined as a party defendant (State ex 
rel, McKinney v. Davidson, 286 S.W. 
355, 315 Mo. 549), (2) but not sure- 
ties on the mortgagor’s bond (State 
ex rel. McKinney v. Davidson, supra). 
(3) Where it is sought to enforce a 
tax lien upon the capital stock of a 
corporation, the owners of such stock 
should be made a party to the pro- 
ceedings, for they are the real persons 
in interest. Greil Bros. Co. v. City of 
Montgomery, 62 So. 692, 182 Ala. 291, 
Ann.Cas.1915D 738. 

41. Elmendorf v. City of San An- 
tonio, (Tex.Civ.App.) 223 S.W. 681 
[rev on other grounds (Commn.App.) 
242 S.W. 185]. 

42. Humble Oil & Refining Co. v. 
State, (Tex.Civ.App.) 3 S.W.(2d) 559. 

43. Cincinnati, etc., R. Co. v. Com., 
51 S.W. 568, 21 Ky.L. - 418. 

44, See statutory provisions. 

45. Delta, etc., R. Co. v. Adams, 48 
So. 190, 93 Miss. 340. 

46. See Parties § 194, 

47. Van der Veer v. Union Trust 
Coi,; (ind) £265NvE 38: 

Topsham yv. Blondell, 19 A. 93, 
82 Me. 152. : 


49. See Process 50 C.J. p 432 et seq. 

50. See cases infra this section. 

51. Lucas v. Com., 89 S.W. 292, 121 
Ky. 423, 28 Ky.L. 372. 

52. Wilson v. Benton, 11 Lea 
(Tenn.) 51. 

53. Com. v. Vanderbilt, 82 S.w. 


426, 118 Ky. 787, 26 Ky.L. 716; State 
v. Security Nat. Bank, 173 N.W. 885, 
143 Minn. 408. 


54. City of New York y. Dietz, 123 


San Diego County v.!N.Y.S. 1072, 66 Misc. 628. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


a id.6> A mere clerical error in the 


where not objected to, vitiate a judgment for per- 


sonal taxes.°& 


{a] Bule applied.—In an action 
against trustees to collect a tax on 
personalty of the estate, where the 
only defendant served was not liable, 
because not a resident of the borough 
where the tax was assessed, the suit 
could not proceed against the others, 
the trustees being liable only several- 
ly on the property in their respective 
hands. City of New York vy. Dietz, 
123 N.Y.S. 1072, 66 Misc. 628. 

55. State v. Queen City Fire Ins. 
Co., 131 N.W. 628, 114 Minn. 471. 

56. Hanson v. Franklin, 123 N.W. 
386, 19 N.D. 259. 

57. In actions at law see Pleading 
§§ 132-196. 

In equity see Equity §§ 389-452. 

58. Peo. v. Central Pac. R. Co., 23 
P. 303, 83 Cal. 393; Stockton v. West- 
ern F. & M. Ins. Co., 15 P. 314, 73 Cal. 
621; State v. Hannibal, etc., R. 5 
13 S.W. 505, 101 Mo. 136; Wade v. 
Kimberley, 5 OhioCir.Ct. 33, 3 Ohio 
Cir. Dec. 18; Cummings v. Fitch, 7 
OhioDec. (Reprint) 36, 1 Cine.L.Bul. 
77 [aff 40 OhioSt. 56]; Miami Con- 
servancy Dist. v. Israel, 28 OhioN.P. 
N.S. 301; Bowland v. Wolfe Bros. 
Shoe Co., 5 OhioN.P.N.S. 170. 

[a] Conflicting codes.—Where a 
eode of procedure provides a form for 
complaints in civil actions generally, 
and a political code provides a special 
form for actions for collection of tax- 
es, the form as provided by the code 
of procedure must be used where the 
statute provides that, in the event of 
conflict between titles, the provisions 
of each title must prevail as to all 
questions arising out of the subject 
matter of such title. Peo. v. Central 
Pac. R. Co., 23 P. 3038, 83 Cal. 393. 

} 59. State ex rel. Hagerman v. St. 
‘d Louis & EB. St. L. Electric Ry. Co., 216 


a S.W. 763, 279 Mo. 616. [aff 41 S.Ct. 
q 488. 256 U.S. 314. 65 L.Hd. 946]. 
; 60. See cases infra this note; and 
> notes 61-70. 

Declaration, petition, com- 


a [a] 
plaint, or bill held sufficient.—(1) A 
bill for accounting for taxes owed 

over long periods, which is otherwise 

good, need not detail the particular 
items. State v. Illinois Cent. R. Co., 

, 92 N.E. 814, 246 Ill. 188. (2) A bill 
. to enforce a transfer tax on realty, 
which alleged that property was 

; mortgaged for a certain sum and was 
worth considerably more, is not in- 
sufficient because not- stating the 

‘ property’s true value. State v. Louis- 
ville & N. R. Co., 201 S.W. 738, 1389 
eTenn. 406.’ (3) A claim in a munici- 

pal court, as provided by statute, for 

: taxes “levied and extended against 
the assessment of defendant’s per- 
. sonal property,” in a certain town and 
county as appears in the warrant de- 
scribing it, is sufficient, as it informs 
defendant of the tax against his per- 

sonal property in the particular town 

and county for the particular year. 

Peo. v. Brodsky-Palman-Gelber Co., 

117 N.EB. 408, 280 Ill. 168. (4) Where 

the complaint filed by the attorney- 
general states a cause of action for 
overdue taxes from a corporation, a 
demurrer thereto should be overruled. 

State v. Kansas City & Memphis Ry. 

& Bridge Co., 174 S.W. 248, 117 Ark. 

“ 606. (5) A complaint which alleged 
. that defendant was a resident of a 
county named for each of svecified 


ested party to a suit against a foreign corporation 
for taxes, so that service of process upon him as au- 
thorized by a statute making him the agent of the 
foreign corporation for such purpose is not inval- 


[§ 1397] h. Pleading—(1) Declaration, Petition, 
"| Complaint, or Bill®7—(a) In General. It is compe- 
tent for the legislature to prescribe a special form 
of declaration, complaint, petition, or bill to be used 
in tax suits, and when this is followed it need con- 


TAXATION 


return will not, | ters. 


action.®° 


years, that during those years he was 
the owner of stock of stated value in 
a. foreign corporation, and charged 
him with unlawfully omitting to list 
such stock for taxation for each of 
such years, that on a date specified 
the county auditor placed such prop- 
erty on the tax duplicate and extend- 
ed the taxes thereon for each of such 
years, amounting to a sum specified, 
which was due and unpaid, that on a 
date specified the taxing officers of 
the county gave notice by registered 
letter to him that they would assert a 
claim against him for omitted taxes, 
which letter and notice were receipted 
for by his son, that at the time of re- 
ceiving such notice he was the owner 
of certain real estate in the state, and 
thereafter, to prevent collection of 
such taxes, conveyed such real estate 
to his son for a consideration stated, 
although in fact none was given, and 
to the same end fraudulently divided 
all of his property among his, chil- 
dren, and since the conveyance of 
Such real estate has had no property 


subject to execution in the state, that 


such property is held by his son in 
trust, and is subject to the lien of the 
state for such taxes, prima facie stat- 
ed a cause of action. Darnell v. 
State, 90 N.E. 769, 174 Ind. 143 [aff 
33 8: Cty 120.0 226. Wes. 3905 oi. We Hid. 
267]. (6) A petition in an action for 
delinquent taxes, which alleges that 
during years stated the amount of 
taxes due from defendant, including 
interest, ete., is as shown by the tax 
record in the treasurer’s office, a copy 
of which is-attached marked as an 
exhibit, and made a part of the peti- 
tion, which record shows the name of 
defendant and the value of person- 
alty, shows that the taxes are due on 
personal property. McCrary v. Lake 
City Electric Light Co., 117 N.W. 964, 
139 Iowa 548. (7) Failure of the com- 
plaint to allege defendant’s failure 
to list property, its location in the 
taxing district, and its joint owner- 
ship cannot be taken advantage of by 
general demurrer. Robinson vy. 
Grant, 93 N.W. 586, 119 Iowa. 573. 

[b] Declaration, petition, com- 
plaint, or bill held insufficient.—A 
judgment against a national banking 
corporation, showing on its face that 
it is for taxes on stock owned by in- 
dividuals, when pleaded as the basis 
of an action for judgment against in- 
dividual stockholders’ collectively, 
states no cause of action on demur- 
rer, the judgment being wholly un- 
authorized and outside the jurisdic- 
tion. Stuckey v. Jones, 249 P. 918, 
121 Okl. 290. 

[ec] Allegations as depending on 
nature of action.—(1) A suit to en- 
join a corporation from disposing of 
the balance of its property until tax- 
es due have been paid, and for a per- 
sonal decree for the amount of the 
taxes, is not an attachment in chan- 
eery, and the bill need not contain 
the averments required in such case. 
Delta, etc., Land Co. v. Adams, 48 So. 
190, 98 Miss. 340. (2) Even though 
the form of action is assumpsit, a 
promise to pay need not be alieged. 
Peo. v. Dummer, 113 N.E. 934, 274 Il. 
637. : 

[d] Allegations as to residence.— 
In proceedings to enforce the pay- 
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tain no more than the statute requires,°* and when 
in the form as prescribed by thé statute, a copy of 
the tax bill need not be filed with the petition.°? 

[§ 1398] (b) Allegations as to Particular Mat- 
The declaration, petition, complaint,’ or bill 
must state all facts necessary to show a cause of 
The declaration, complaint, petition, or 
bill should show that the suit is brought by or un- 
der the proper authority.®? 
allege facts showing that the matter is within juris- 
diction of the court, as to amount and venue,*? and 
it should allege the levy and assessment of the tax,®* 


The pleading should 


ment of delinquent tax bills, defend- 


| ant’s contention that the petition was 


defective because it did not state that 
defendant was a resident of the coun- 
ty was untenable where defendant 
gave in a tax list, although for 2 
smaller sum than that for which he 
was assessed, aS by doing so he there- 
by entered his appearance in the tax 
proceeding in such county, and, when 
that was followed by the issuance of 
the tax bill, and all the necessary in- 
termediate steps taken, a prima facie 
case was made against him. State ex 
rel. Arnold vy. McCune, (Mo.) 252 S.W. 


657. 
See cases infra this note. 

[a] Authority of officer.—(1) The 
declaration, complaint, petition, or 
bill should contain allegations show- 
ing plaintiff's authority to sue, if he 
is a public officer émpowered to sue in 
his own name on certain conditions. 
Ricker v. Brooks, 29 N.E. 534, 155 
Mass. 400; Oliver v. Colonial Gold 
Co., 11 Allen (Mass.) 283; Mortenson 
v. West Point Mfg. Co., 10 N.W. 714, 
12 Neb. 197. (2) Where the action 
is by the state through its duly elect- 
ed and acting county attorney, it is 
unnecessary to allege that he was 
duly qualified. Broocks vy. State, (Tex. 
Civ.App.) 41 S.W.(2d) 714, 719. 

{b] Authorization of suit.—(1) 
Where, by statute, an action of debt 
may be brought by the collector upon 
receiving written direction to do so 
from the proper authorities, such 
written direction must be alleged to 
have been given. Inhabitants of 
Town of Milo v. Milo Water Co., 152 
A. 616, 129 Me. 468; Charleston v- 
Lawry, 36 A. 1103, 89 Me. 582; Orono 
v. Emery, 29 A. 1095, 86 Me. 362. (2) 
Written direction to sue being re- 
quired by statute, the declaration 
must allege that the direction was in 
writing. Inhabitants of Town of Milo 
v. Milo Water Co., supra (no impli- 
cation arises that direction was in 
writing). (3) Where suits may be 
brought by the state only upon di- 
rection and approval of the tax com- 
mission, such approval must be al- 
leged (State v. Standard Oil Co. of 
Louisiana, 16 S.W.(2d) 581, 179 Ark. 
280 [a complaint to recover back tax- 
es, failing to allege suit was insti- 
tuted under direction and approval of 
tax commission, is demurrable]), (4) 
but where the officer bringing suit 
need not first obtain authority to do 
so (see supra § 1382), (5) it is un- 
necessary to allege that institution 
of suit was authorized (Peo. v. Frank- 
lin Nat. Ins. Co. of New York, 175 N. 
WMS $4315.°343- V11..1836). 

62. Peo. v. Central Pac. R. Co., 23 
P. 308, 83 Cal. 393; Ottawa Gas Light, 
etc., Co. v. People, 27 N.H. 924, 138 
Tll. 336; Miller v. Crawford Independ- 
ent School Dist., 63 S.W. 894, 26 Tex, 
Civ.App. 495. 

63. .Cal.—Peo. v. Central Pac. R. 
Co., 23 P. 303, 83 Cal. 393, 

Tll.— Ottawa Gas Light, etc., Co. v. 
People, 27 N.E. 924, 138 Ill. 336. 

Ind.—Vogel v. Vogler, 78 Ind. 353; 
Conwell v. Connersville, 8 Ind. 358. 

Iowa.—Lambe v. McCormick, 89 N. 
W. 241, 116 Iowa 169. 

Ky.—Louisville v. Bank of Ken- 
tucky, 3 Metc. 148; Louisville v. 
Louisville Gas ,Co., 22 S.W. 550, 15 
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the assessed value of the property,®* defendant’s 
liability,®* and, if the suit is against a person oth- 
er than the one to whom the tax was assessed, 
it must show statutory authority for bringing it and 
the facts on which it is based.®® | 
must also allege compliance with any statutory di- 
rections as to proceedings preliminary to the insti- 
tution of the suit,®? together with a description of 
the property taxed and proper allegations as to 
defendant’s ownership of it or interest in it,°® al- 
legations as to demand and refusal of payment,®* 
and a statement of the amount claimed and that it 


remains due and unpaid.*° 
Ambiguity. 


Ky.L. 177; Kentucky Cent. R.: Co. v. 
Com., 17 S.W. 196, 92 Ky. 64, 13 Ky.L. 
484; Kentucky Cent. R. Co. v. Pendle- 
ton County, 2 S.W. 176, 8 Ky.L. 517. 

Mass.—Houghton vy. Davenport, 23 
Picky 235. r 

Mo.—State v. Cummings, 52 S.W. 
29, 151 Mo. 49. 

. N.D.—Swenson vy. Greenland, 62 N. 
W. 603, 4 N.D. 532. 

R.I.—Franklin v. Warwick, 
Water Co., 52 A. 988, 24 R.I. 224. 

S.C.—State v. Cheraw, etc., R. Co., 
32. S.B. 691, 54 S.C. 564. 

Tex.—Miller vy. Crawford Independ- 
ent School Dist., 63 S.W. 894, 26 Tex. 
Civ.App. 495; Moody v. Galveston, 50 
S.W. 481, 21 Tex.Civ.App. 16; Maddox 
v. Rockport, (Civ.App.) 38 S.W. 397. 

[a] Allegations held sufficient.—A 
petition alleging assessment, levy, ef- 
fort to collect, failure to do so, delin- 
quent return, and necessity for suit 
is sufficient without pleading the dis- 
trict assessor’s valuation in‘each year 
and a doubling thereof by the board 
of assessors. State v. Cummings, 52 
S.W. 29, 151 Mo. ‘49. 

64. People v. Rains, 23 Cal. 131. 

65. Ala.—State v. Sloss, 6 So. 309, 
87 Ala. 119. 

Kan.—Doniphan County v. Allen, 
48 PB. 887, 5 Kan.App. 122. 

Ae Reon elastase v. Smart, 70 Me. 

Minn.—State v. Great Northern Ry. 
Co., 200 N.W. 834, 160 Minn. 515: [re- 
arg gr 214 N.W. 797, 174 Minn. 1 (aff 
218 N.W. 167, 174 Minn. 3)]. 

Mo.—State vy. Renshaw, 66 S.W. 953, 
166 Mo. 682. 

[a] Rule applied.—The state could 
not recover a gross earnings tax on 
earnings of defendant’s predecessor, 
in the absence of an allegation that 
defendant assumed the predecessor’s 
liabilities. State v. Great Northern 
Ry. Co., 200 N.W. 834, 160 Minn. 515 
frearg gr 214 N.W. 797, 174 Minn. 1 
(aff 218 N.W. 167, 174 Minn. 3)]. 

{b] Amendment.—In an action 
against a railroad to recover a gross 
earnings tax, on earnings during a 
period part of which the line was 
owned by defendant’s predecessor, 
where the tax was a comparatively 
small amount, and the principal ob- 
ject of the state was to recover harsh 
penalties, an amendment to the com- 
plaint so as to allege that defendant 
assumed the predecessor’s liability 
should not be allowed. State y. Great 
Northern Ry. Co., 200 N.W. 834, 160 
Minn. 515 [rearg gr 214 N.W. 797, 174 
poate 1 (aff 218 N.W. 167, 174 Minn. 


DAE 

66. State v. Sloss, 6 So. 309, 87 
Ala. 119; In re Johnson, 104 Ill. 50. 

67. State v. Seidell, (Tex.Civ.App.) 
194 S.W. 1118. 

[a] Rule applied to: (1) Notice of 
assessment. Kentucky Cent. R. Co. 
v. Pendleton County, 2 S.W. 176, 8 Ky. 
L. 517. (2) Notice of delinquency. 
State v. Seidell, (Tex.Civ.App.) 194 S. 
W. 1118. (3) Requirement that the 
collector shall have been unable to 
find, seize, and sell property of de- 
fendant. People v. Holladay, 25 Cal. 


ete., 


As in civil actions generally,’? a 
slight inaccuracy or ambiguity, which does not alter 


TAXATION 


complaint.?? 
The pleading 


Amendment. 
amendments to 


Surplusage in the 
or bill may be disregarded.7* 


[§§ 1398-1399 


the clear and obvious meaning of the complaint as 
a whole which otherwise states a good cause of ac- 
tion for the recovery of taxes, will not vitiate the 


oo 


declaration, petition, complaint, 


As in eivil actions generally,’* 
the declaration, petition, or com- 


plaint may, in a proper case, be allowed or refused 

in the discretion of the court.7° . 
[§ 1399] (2) Plea or Answer. 

swer may set up any of the defenses which are avail- 


The plea or an- 


- | able in an action of this kind;*® but they must be 


ner to raise an 


300. 

[b] Compliance with statute not 
affecting taxes.—Failure to file a 
claim for taxes against an insolvent 
bank as required by statute for other 
claims, not being a bar to their re- 
covery, the declaration need not al- 
lege filing. State ex rel. and to Use 
of Wyatt v. Cantley, (Mo.) 26 S.W. 
(2d) 976. 

68. U.S.—McKnight v. Dudley, 103 
F.7918° 

Cal.—San Francisco v. Flood, 2 P. 
264, 64 Cal. 504; People v. Cone, 48 
Cal. 427; People v. Pearis, 37 Cal. 259; 
People v. De Carrillo, 35 Cal, 37; Peo- 
ple v. Rains, 23 Cal. 131; People v. 
Pico, 20 Cal. 595. 

Ill.—Coombs v. People, 64 N.E. 1056, 
198 Ill. 586; Carrington v. People, 63 
N.E. 163, 195 Ill. 484; Bowman v. 
People, 2 N.E. 484, 114 Ill. 474; Big- 
gins v. People, 96 Ill. 381; People v. 
Winkelman, 95 Ill. 412; Bell v. Bar- 
nard, 37 Ill.App. 275. 

Kan.—Doniphan County v. Allen, 48 
P. 887, 5 Kan.App. 122. 

Ky.—-Kentucky Cent. R. Co. v. 
Aisagenn County, 2 S.W. 176, 8 Ky.L. 
51 ; 

La.—New Orleans v. New Orleans, 
ete., R. Co., 35 La.Ann. 650. 

Me.—Rockland v. Farnsworth, 22 A. 
108, 83 Me. 228. 

Mo.—State v. Thompson, 51 S.W. 
98, 149 Mo. 441; State v. Hannibal,. 
ete., R. Co., 13 S.W. 505, 101 Mo. 136. 

Ohio.—Schott v. Burckhardt, 3 Ohio 
S:&C.P. 279, 2 OhioN.P. 90. 


R.I.—Franklin v. Warwick, ete., 
Water Co., 52 A. 988, 24 R.I. 224. 
Tex.—State v. Trilling, (Civ.App.) 


62 S.W. 788; State v. Mantooth, 49 
S.W. 683, 20 Tex.Civ.App. 396; Mad- 
os v. Rockport, (Civ.App.) 38 S.W, 

69. People v. Seymour, 16 Cal. 332, 
76 Am.D. 521; Thornburg y. Cardell, 
95 N.W. 239, 98 N.W. 791, 123 Iowa 
313; McLean vy. Manhattan Medicine 
Co., 54 N.Y.Super. 371, 6 N.Y.St. 805. 

70. Ill.—People v. Franklin Nat. 
Ins. Co. of New York, 175 N.E. 431, 
343 Ill. 336; Ottawa Gas Light, etce., 
Co. v. People, 27 N.E. 924, 138 Ill. 336; 
People v. Davis, 112 Ill. 272. 

Ind.—Brunson y. Starbuck,’ 70 N.E. 
163, 32 Ind.App. 457. 

Iowa.—Robinson y. Ferguson, 93 N. 
W. 350, 119 Iowa 825. 

Mass.—Ricker v. Brooks, 29 N.E. 
534, 155 Mass. 400. 

Miss.—Board of Mississippi Levee 
Pat v. Yazoo, etc., R. Co., 25 So. 

N.Y.—Ithaca vy. Cornell, 27 N.Y.S. 
682, 75 Hun 425. 

[a] Allegation of delinquency.— 
An allegation that the taxes are delin- 
quent’ is sufficient without alleging 
particulars showing why they are 
delinquent. People v. Franklin Nat. 
Ins. Co. of New York, 175 N.E. 431, 
343 Ill. 336. 

71. See Pleading § 90. 

72. State v. Bodcaw Lumber Co., 
194 S.W. 692, 128 Ark. 505; People v. 
Ford Motor Co., 204 P. 217, 188 Cal. 8. 

73. See cases infra this note. 


pleaded distinctly and specifically and in a man- 


issue.7* Where a statute author- 


[a] Tllustrations.—(1) Where it 
is sufficient to allege that the taxes 
stand charged on the duplicate, an al- 
legation that they stand charged on 


the ‘forfeited duplicate” will be 
deemed surplusage. Gibson v. Miller, 
28 OhioCir.Ct. 421.. (2) Where sev- 


eral different methods of assessment 
are alleged, only one of which is valid, 
the allegations as to the others are 
surplusage which may be disregarded. 
Vanceburg, etc., Road Co. v. Mays- 
ville, ete.) Re) Co... 77. SoWeli tse ALT 
Ky. 275, 25 KYy.L. 1404. (3) A motion 
to strike, and not motion to compel 
election, is the proper procedure 
where several different methods of 
valuation or assessment are stated in 
the petition. Vanceburg, etc., 
Co. v. Maysville, ete., R. Co., 
63 S.W. 749. 

Surplusage generally see Pleading 


83. 

74. See Pleading §§ 656-701. 

75. See cases infra this note. 

[a]. Rule applied.—(1) In an ac- 


tion to recover taxes, allowing the col- 
lector to amend at the close of the 
evidence to conform the pleading to 
the evidence was proper, where de- 
fendant was given opportunity to in- 
troduce further evidence. Munger v. 
Wilcox, 137 A. 741, 106 Conn. 220 [er- 
ror dism 48 S.Ct. 337, 276 U.S, 606, 72 
L.Ed. 728]. (2) In .a suit to recover 
taxes, the court properly refused to 
permit an amendment of the objec- 
tions to take advantage of an addi- 
tional error, where defendant’s coun- 
sel objected to the granting of a con- 
tinuance to enable relator to prove 
that the mistake was inadvertent. 
People v. Kankakee & S. R. R., 100 N. 
HE. 254, 256 Ill. 419. (38) Where a 
judgment for a railroad franchise tax 
was reversed because of failure of the 
levy to specify the purposes of the 
tax and the fiscal court thereupon 
amended the levy in that particular, 
the county could plead such amend- 
ment by which the cause of action as 
asserted was perfected, and it was 
immaterial whether the pleading was 
termed an amended petition or sup- 
plemental petition. Commonwealth v. 
Chesapeake, O. & S. R. Co., 133 S.W. 
559, 141 Ky. 683. 

76. See supra §§ 1388-1391. 

77. See cases infra this note. 

[a] Plea or answer held sufficient. 
—(1) An answer alleging that de- 
fendant is required to pay more taxes 
than are charged against similar 
property is a sufficient allegation of 
discrimination. Gulf, C. & S. F. Ry. 
Co. v. State, (Tex.Civ.App.) 9 S.W. 
(2d) 1051. (2) Although the statute 


requires the abstract to be “lodged,” 


an answer to a suit for taxes is suffi- 
‘cient to raise the question whether ab- 
stract of individual lists was “lodged” 
in time in the town clerk’s office, al- 
though alleging it was not “filed” -in 
time. Town of Williamstown v. Wil- 
liamstown Co., 144 A. 203, 101 Vt. 419, 
(3) An allegation that a certain 
value was a fair valuation is equiva- 


lent to an allegation that that value’ 


was a just and fair value, and conse- 


For later cases, developments and changes in the law see Anuotations, same title and section number. 
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izes a particular defense, which defendant wishes 
to plead, the answer should be prepared in accord- 
A plea alleging purchase 
of the property in reliance on a certificate that taxes 
were paid is a plea of estoppel in pais and not a 
A claim of exemption should 
be made by way of answer instead of rejoinder, as 


ance with the: statute.78§ 


plea of payment.*® 


it is a defense pro tanto.$° 


; [$ 1400} (3) Issues, Proof, and Variance. As in 
civil actions generally,’ only such issues as are 
properly raised by the pleadings can be considered.®2 
As matters not denied are deemed admitted,’* the 
only matters put in issue in a suit for taxes are 
those denied by defendant.8* The proof will be con- 
fined to the matters distinctly put in issue by the 
: In order to take advantage of the 
failure of the board of review to give notice, the 
failure must be alleged and proved.’® 


j 85 
pleadings. 


quently that_a larger assessment was 
excessive. State v. Central Pac. R. 
Co., 7 Nev. 99. 

{b] Plea or answer held insuffi- 
cient.— (1) In an action against a 
foreign insurance company to recover 
a tax on premiums on policies which 
it claims were transferred to it by 
another foreign insurance company, 
an answer failing to disclose when 
defendant company assumed the con- 
tracts or whether the other foreign 
insurance company was authorized to 
do business in the state, or whether it 
affected the contracts within the 
state, was _ insufficient. Common- 
wealth v. Illinois Life Ins. Co., 167 
S.W. 909, 159 Ky. 589. (2) A plea of 
fraudulent refusal to reduce valua- 
tion must allege the facts constitut- 
ing the fraud. Arizona Copper Co. v. 
State, 137. PP. 417; 15sAriz.. 9° Eerror 
dism 35 S.Ct. 937, 238 U.S. 611, 59 L. 
Ed. 1489]. (8) In an action for un- 
paid taxes on a fund in the hands of 
the clerk of court, an answer alleging 
listing thereof by the parties claim- 
ing to be entitled to the fund, without 
definitely alleging who listed the 
funds, is insufficient. Town of Tar- 
boro v. Waiston, 93 S.E. 461, 174 N.C. 
75; Edgecombe County v. Walston, 
93 S.E. 460, 174 N.C. 55. (4) A gen- 
eral averment of excessive valuation 
is insufficient; the facts showing true 
value should be alleged. State v. Sad- 
ler, 23 P. 799, 21 Nev. 13. 

[ec] Verification of plea.—In an ac- 
tion for taxes defendant may not 
urge want of authority to sue because 
of the absence of authorization by the 


_ commissioners’ court of the county, in 


the absence of a verified plea and of 
proof. State v. Cage, (Tex.Civ. App.) 
176 S.W. 928. 

78. State v. Carson, etc., R. Co., 91 
P. 932, 29 Nev. 487; State v. Central 
Pac. R. Co., 22 P. 237, 20 Nev. 372. 

[a] Denial of title—(1) Where 
the statute requires denial of all 
claim, title, or interest in the property 
assessed, at the time of the assess- 
ment, in order to defend on the 
ground that the property belonged to 
another, it must be alleged that-it 
did not belong to defendant at the 
time of the assessment. State v. Car- 
son, ete, R. Co., 91 P. 932, 29 Nev. 
487. (2) An averment denying all 
ownership except such “as defendant 
may have, obtain, or secure, as yet 
unknown and uncertain,” is not a de- 
nial of ownership as required by the 
statute. State v. Central Pac. R. Co., 
22 PR. 237, 20 Nev. 372. : 

79, State v, Davisson, (Tex.Civ. 

.) 280 S.W. 292. 
rap Citizens’ Nat. Bank v. Com., 
108 S.W. 231, 32 Ky.L. 1116. 

[a] Exemption; answer or rejoin- 
dex.—In an action against a bank to 
collect taxes, a claim that United 
States bonds held by the bank were 
exempt should be set up in the an- 
swer, instead of the rejoinder, since it 
is a defense pro tanto to the cause of 
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But as to 


action set up in the petition. Citizens’ 
Nat. Bank v. Com., 108 S.W. 231, 32 
Ky.L. 1116. 

81. See Pleading §§ 1144 et seq. 

82. See cases infra this note. 

{a] Rule applied.—(1) A denial 
that defendant designated its princi- 
pal office or place of business as being 
in the jurisdiction puts in issue the 
residence and liability for the tax. 
Austen v. Westchester Tel. .Co., 28 N. 
Y.S. 77, 8 Mise. 11. (2) An answer de- 
nying income puts nothing in issue 
where the complaint states a cause of 
action for taxes owed by a domestic 
corporation. McLean v. Julien Elec- 
tric Co., 19 N.Y.S. 906, 28 Abb.N.Cas. 
249. (3) The denial of knowledge or 
information as to the allegations of 


‘the complaint relative to the various 


steps in the tax proceedings raises no 
issue, such matters being of record 
and open to public inspection. Mc- 
Lean v. Julien Electric Co., supra. 

[b] General issue. —(1) A tax bill 
is essential to recovery of taxes, and 
want thereof may be taken advantage 
of under general issue. Town of Wil- 
liamstown v, Williamstown Co,, 144 A. 
203, 101 Vt. 419. (2) The town sel- 
ectmen’s written’ direction to sue, re- 
quired by statute authorizing action 
of debt to collect taxes, is put in issue 
under a plea of general issue. In- 
habitants of Town of Milo v. Milo 
Water Co., 152 A. 616, 129 Me. 463. 

[ec] General denial.—(1) The gen- 
eral denial, in an action for balance of 
a tax, raises the issue of payments. 
City of Hartford v. Pallotti, 89 A. 
1119, 88 Conn. 73. (2) Ina suit to 
collect taxes, correctness of defendant 
taxpayer’s verified rendition of prop- 
erty could not be attacked under gen- 
eral denial, the same formality being 
required as when attacking a note, 
but he should have pleaded non est 
factum, fraud, or mistake. Pfeiffer v. 
City of San Antonio, 
195 S.W. 932. (3) Notwithstanding 
a statute providing for collection cf 
delinquent taxes requires a verified 
answer, the general rule of pleading 
that a general] denial puts all material 
allegations of an unverified complaint 
in issue applies. Rowley v. Howard, 
23-Cal. 401. 

83. See Pleading § 341. 

84. Louisville Tank Line Co. v. 
co 98 S.W. 635, 123 Ky. 81, 29 Ky. 

ee 

85. New Orleans v. Lacroix, 11 La. 
Ann. 193. : 

86. Brunson v. Starbuck, 70 N.E. 
163, 82 Ind.App. 457. 

87. See cases infra this note. | 

[a] Fatal variances.—(1) A varia- 
tion between allegations and proof of 
the rate of levy. Santa Barbara v. 
Eldred, 80 P. 562, 95:Cal. 378. | (2) 
Allegation that defendant lived in a 
eertain town and proof that he lived 
in a different town. Carney v. People, 
71 N.B. 365, 210 Ill. 434... 

88. Generally see Evidence §§ 13- 
24, 


(Tex.Civ.App.) | 
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any facts essential to the validity of the tax, the 
liability of defendant thereto, or the amount due, a 
variance between the pleadings and the proof will 
be fatal to the case.87: > 

i. Hvidence’s’—(1) Presumptions and 
Burden of Proof. Plaintiff, whether it be the state, 
a municipality, or the tax collector, must first prove 
a levy and assessment of the tax in question,®® that 
the property assessed was subject to the tax,®°° and 
defendant’s liability by reason of his ownership of 
the property assessed or otherwise,®t which facts 
may ordinarily be proved, prima facie at least, by 
the production of the assessment roll or the delin- 
quent list.°? But when these matters are established, 
defendant must assume the burden of proving any 
illegality, defect, 
he relies to defeat the action,®* such as noncompli- 


or ground of nonliability on which 


89. People v. Waterman, 31 Cal. 
412; Ohio, ete, R. Co. v. Highway 
Com’rs, 7 N.E. 663, 117 Ill. 279; Louis- 
ville v. Kimbel, 66 S.W. 608, 23 Ky.L. 


1824. 

90. Morton vy. Wilson, 97 A. 219, 
115 Me. 70. 

91. Conn.—Lamkin yy. Baldwin, 


etc., Mfg. Co., 43 A. 593, 1042, 72 Conn. 
57, 44 L.R.A. 786. j 

Il11l.—Ohio, ete., R. Co. v. Highway 
Com’rs, 7 N.E. 663, 117 Tl. 279. 

Ky.—Butler v. Watkins, 27 S,W. 
995,716, Ky.1.. 302. 

N.Y.—In re Morgan’s Estate, 159 
N.Y.S. 105, 95 Mise.Rep. 451 [aff 162 
N.Y.S. 1132, 176 App.Div. 909]. 

Tex.—Central Hotel Co, v. State, 
(Civ.App.) 117 S.W. 880. 

92. Assessment roll or delinquent 
naa as prima facie evidence see infra 

1403. 

93. U.S.—Neubauer v. American 
Smelting Co., 171 F. 273; Ketchum v. 
Pacific R. Co., 14 F.Cas.No. 7,738, 4 
Dill. 41. 

Ala.—Alabama Mineral Land Co. v. 
State, 28 So. 668, 126 Ala. 90. 

Ill.— People v. Hines, 127 N.E. 693, 
293 Ill. 419; Ellis v. People, 65 N.E. 
428, 199 Ill. 548. } 

Ind,—Brunson v. Starbuck, 70 N.E. 
163, 32 Ind.App. 457. 

Ky.—City of Louisville v. Louis- 
ville Courier-Journal Co., 131 S.W. 
509, 140 Ky. 664; City of Columbus v. 
Bank of Columbus, 122 S.W. 835; 
Louisville Tank Line vy. Com., 93 S.W. 
635, 123 Ky. 81, 29 Ky.L. 257; Frank- 
aie v. Morgan, 110 S.W. 286, 33 Ky.L. 
Ons 

La.—New Orleans v. Gottschalk, 11 
La.Ann. 69. 

Minn.—State v. Minnesota & On- 
tario Paper Co., 180 N.W. 548, 147 
Minn. 369; State vy. Backus-Brooks 
Co., 112 N.W. 863, 102 Minn. 50. 

Mo.—State v. Vogelsang, 81 S.W. 
1087, 183 Mo. 17. 

i Bs eae v. Hewitt, 13 N.Y.S. 

98. 

Ohio.—Hunter y. Austin, 9 OhioCir. 
Ct. 588, 6 OhioCir.Dec. 480. 

Pa.—Shafer v. Marsh, 22 Pa.Co. 33. 

Tenn.—Grundy County v. Tennessee 
Coal, etc., Co., 29 S.W. 116, 94 Tenn, 
295. 

Tex.—State v. Downman, (Civ. 
App.) 134 S.W. 787 [aff 34 S.Ct. 62, 231 
U.S. 358, 58 L.Ed. 264]; Winston v. 
Ft. Worth, (Civ.App.) 47 S.W. 740. 

Alta.—Wetaskiwin v. C. & EH. Town- 
sites, Ltd., 14 Alta.L. 307. 

[a] In suit for accounting, under 
the Illinois Central Railroad charter, 
requiring the company to file semi- 
annual statements of the gross re- 
ceipts of its charter lines with the 
governor and to pay to the state an 
amount equal to seven per cent there- 
of, the railroad company was bound to 
assume the burden of showing that 
the statements were true and ac- 
curate. State v. Illinois Cent. R. Co., 
92 N.E. 814, 246 Ill. 188 (the presump- 
tion that each governor made the re- 
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ance with the laws applicable,®* invalidity of the 
assessment,®® excessive valuation,®® change of dom- 
icile before the tax was imposed,®? a variation in 
description of the property on the assessment rolls 
and in the statement of delinquent taxes introduced 
in evidence by plaintiff,?* or, where property has 
been rendered by defendant for taxation, that the 
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generally,‘ any competent evidence is admissible on. 
the part of plaintiff to show defendant’s liability,” 
and for this purpose plaintiff may, in a proper case, 
introduce in evidence the assessment roll or tax 
list,® the tax bill,” delinquent list,* tax duplicate,’ 
the original tax roll, and statement of uncollected 
taxes with the county treasurer’s warrant annexed,'° 


property was in fact not taxable in the state.°® | evidence of past members of the board,1! statements 


Plaintiff has the burden of proving the property 
was omitted where it seeks to recover on, property 
alleged to have been omitted from assessment." 
Plaintiff need not prove the appointment and qual- 
ification of the taxing officers, their legal qualifica- 
It is presumed that the of- 
ficers correctly and properly performed their du- 


tions being presumed.? 


ties.? 


[§ 1402] (2) Admissibility. As 


quired examination, and found the 
facts sufficient to show the correct- 
ness of such accounts, would not be 
overcome by a general averment that 
the governor made no examination of 
the books or accounts of the company 
to test the correctness of the ac- 
counts, nor by a claim of the state 
that some of the statements showed 
on their face that the governor did 
not have sufficient time after they 
were presented to him to make any 
examination), 

{b] Taxation under special law.— 

‘Where all property in the state is 
subject to taxation unless exempt and 
to be taxed under general laws unless 
there is some special law for its taxa- 
tion, the burden of showing that prop- 
erty is taxable under a special law 
and not under the general law is upon 
the one claiming that it is so taxable. 
St. Paul, etc., R. Co. v. Howard, 119 
N.W. 1032, 23 S.D. 34. 

94. People v. Day, 115 N.E. 732, 
277 Ill. 543. 

95. Neubauer v. American Seating 
Co., 171 F. 273; State v. Meck, 201 N. 
W. 536, 161 Minn. 334; State v. Bell, 
126 N.W. 901, 111 Minn. 295. 

96. State v. Wells Fargo & Co., 150 
P. 836, 38 Nev. 505 [aff 39 S.Ct. 62, 
248 U.S. 165, 63 L.Ed. 190]. 

97. Glotfelty v. Brown, 126 N.W. 
797, 148 Iowa 124; Commonwealth vy. 
Bogigian, 164 N.E. 472, 265 Mass. 531. 

98. State v. Collier, 23 S.W.(2d) 
897, 160 Tenn. 403. 

99. North American Dredging Co. 
of Nevada v. State, (Tex.Civ.App.) 
201 S.W. 1065. 

1. City of Georgetown v. Graves’ 
Adm’r, 178 S.W._ 1085, 165 Ky. 676; 
Ss v. Watkins, 27 S.W. 995, 16 Ky. 

peeUes 

2. Zachary v. City of Uvalde, (Tex. 
Commn.App.) 42 S.W.(2d) 417 [aff 
(Civ.App.) 24 S.W.(2d) 517]. 

8. Wallapai Min., etc., Co. v. Ter- 

’ ritory, 84 P. 85, 9 Ariz. 373; People v. 
Cosmopolitan Fire Ins. Co., 92 N.B. 
922, 246 Ill. 442; Louisville Tank Line 
v. Com., 93. S.W. 635, 123 Ky. 81; 29 
Ky.L. 257; Commonwealth v. Higgins, 
82 S.W. 601, 26 Ky.L. 910; Greenville 
v. Blair, 72 A. 177, 104 Me. 444. 

[a] Authorization to sue.—It may 
be presumed, in the absence of evi- 
flence to the contrary, that selectmen 
added the word ‘“‘selectmen,” if neces- 
sary, after their signatures to a writ- 
ten authority to the collector of taxes 
to bring an action for taxes, where 
such written authority has been de- 
stroyed. Greenville v. Blair, 72 A. 
177, 104 Me. 444. 

{b] Proof of actual value.—In an 
action to recover omitted taxes, where 
it appears that notes and bonds held 
by a taxpayer had been returned for 
taxation for several years at less 
than their face value, the burden is 
on the state to show that their actual 
value was greater than the valuation 
as returned, since the presumption is 
that the assessor did his duty. Com. 


against 


made in accordance with the statute and furnished 
by defendant to the board of equalization,’ and 
the taxpayer’s schedule or inventory returned for 
the purpose of taxation may be evidence against 
him;*® but.a schedule made by an agent of defend- 
ant acting’ outside his authority is inadmissible 
defendant.** 


Any competent evidence is 


admissible to prove the validity or invalidity of the 


in civil actions 


v. Higgins, 82 S.W. 601, 26 Ky.L. 910. 

4. See Evidence §§ 89-162. 

5. See cases infra this note; 
notes 6-20. 

[a] Public records.—In a personal 
action to collect taxes, public books 
and records, required by law to be 
kept, are admissible, where it is 
shown that they come from the proper 
custody. New York v. Matthews, 72 
N.E. 629, 180 N.Y. 41. 

{b] Irregularities as to notice of 
hearings by listers.—Pub. St. (1906) 
§ 566, requiring notice of the place of 
hearing by listers of persons ag- 
grieved by their appraisal to be post- 
ed in the town clerk’s office and two 
other public places, on or before a 
designated date, is mandatory, and 
compliance therewith is essential to 
the validity of a grand list, and hence, 
there being no evidence, as to two of 
the notices, tending to show that they 
had been posted in time, or tending 
to show that any of the notices posted 
stated the place of hearing, it was er- 
ror to receive the grand list in evi- 
dence in an action for taxes. Smith 
v. Stannard, 70 A. 568, 81 Vt. 319. 

[ec] Treasurer’s warrant inadmis- 
sible where the evidence fails to show 
compliance with the requirements as 
to statutory notice which are condi- 
tions precedent to issuance of a valid 
warrant. Smith v. Stannard, 70 A. 
568, 81 Vt. 319. ; 

[d] Bvidence of nature of transac- 
tion ‘between partnership and in- 
solvent corporation is admissible to 
show how equities of the town seek- 
ing taxes arose. Lamkin v. Baldwin, 
etce., Mfg. Co., 43 A: 593, 1042, 72 Conn. 
57, 44 L.R.A. 786. 

[e] Ownership of property.—In an 
action by the state to collect taxes 
assessed by the state board of equali- 
zation against a ferry company, -it 
was error to exclude evidence offered 
by the state that the company owned 
all the stock of two railroad com- 
panies, and that all three were work- 
ing in unison as one transportation 
company, although those facts were 
established by evidence subsequently 
admitted. State v. Wiggins Ferry 
Co., 106 S.W. 1005, 208 Mo. 622. 

[f] Parol evidence.—Neither the 
abstract of the individual list of a tax- 
payer directed by Pub. St. (1906) § 
565, to be lodged with the town clerk 
by the listers, nor the completed 
grand list provided for by § 571, be- 
ing required to show the different 
steps taken by the listers in making 
up the list of a recusant taxpayer pur- 
suant to § 561, parol evidence was 
properly. received, in an action for 
taxes for that purpose. Smith vy. 
Stannard, 70 A. 568, 81 Vt. 319. 

6 Howe:y. Moulton, 32 A. 781, 87 
Me. 120; State v. Manhattan Silver 
Min. Co., 4 Nev. 318;. Clegg v. Galves- 
ton County, 1 Tex.A.Civ.Cas. § 58. 

7. State v. Edwards, 63 S.W. 388, 
162 Mo. 660; State v. Merchants’ 
Bank, 61 S.W. 676, 160 Mo. 640; State 


and 


assessment,'® the location of the property for the 


vy. Hannibal, etc., R.'Co., 21 S:W. 14, 
113 Mo. 297. 

8. Figures v. State, (Tex.Civ.App.) 
99.S.W. 412. : 

9. Wade v. Kimberley, 5 OhioCir. 
Ct. 33, 3 OhioCir:Dec. 18. 

[a] Only duplicate for current 
year is admissible in an action for de- 
linquent taxes. Adtna Casualty & 
Surety Co. v. Ginder, 150 N.E. 359, 114 
OhioSt. 52. r 

[b] Evidence held inadmissible.— 
In an action in 1923 for collection of 
delinquent taxes for 1916, 1917, and 
1918, the treasurer’s delinquent per- 
sonal book, not. prepared pursuant to 
Gen. Code § 5694, and in which no 


entry had been made of taxes ina suit © 


Subsequent to'1919, except entry car- 
ried forward in 1922 and actually en- 
tered in 1923, was held incompetent. 
AMtna Casualty & Surety Co. v. Gin- 
der, 150 N.E. 359, 114 OhioSt. 52. 

10. Muskegon v. S. K. Martin Lum- 
ber Co., 49 N.W. 489, 86 Mich. 625. 

11. State v. New York, etc., R. Co., 
22 A. 765, 60 Conn. 326., 

12. People v. Central Pac. R. Co., 
38 P. 905, 105 Cal. 576 [aff 16 S.Ct. 766, 
162 U.S. 91, 40 L.Ed. 903]. 

13. Bartlett v. Wilson, 15 A. 317, 
60 Vt. 644. 

14. Hathaway v. Choury, 60 P. 574, 
14 Colo.App. 478. 

15. [a] Evidence held admissible. 
—(1) Abstracts of tax lists, in con- 
nection with the lists themselves, are 
admissible to prove a due and proper 
assessment. East Granby v. Hartford 
Electric Light Co., 56 A. 514, 76 Conn. 
169. (2) The listers’ abstract of the 
individual list of all taxpayers cannot 
be excluded from evidence because of 
alterations shown on its face, the tes- 
timony of the town clerk being that 
no alterations had been made in it 
after it was lodged in his office by the 
listers. Bixby v. Roscoe, 81 A. 255, 85 
Vt..105. (3) In an action for taxes 
listed on a supplemental tax list, it is 
unnecessary to allege in the complaint 
that such a supplemental list was 
made in order to make it admissible 
in evidence; the essentials to recov- 
ery in such action being assessors 
duly elected and qualified, jurisdiction 
of assessors over property and person, 
a tax duly assessed on taxable prop- 
erty belonging to defendant, and the 
order of selectmen that the suit be 
brought. Inhabitants of Athens v. 
Whittier, 118 A. 897, 122 Me. 86. —(4) 
Testimony by a supervisor that he 
made the tax roll, that he delivered it 
to the county treasurer, and that he 
obtained it from the latter’s office for 
use upon the trial is sufficient identi- 
fication to justify its introduction in 
evidence. Deerfield Tp. v. Harper, 74 
N.W. 207, 115 Mich. 678. 

[b] Evidence held inadmissible.— 
In a “trustee suit” to collect taxes as- 
sessed against defendant, where it ap- 
peared that the listers made defend- 
ant’s list that year because he did not 
return an inventory, although re- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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purpose of taxation,!® the value of the property,!7 
that the property described in the assessment roll is 
the same as that deseribed in the complaint,'® de- 
fendant’s residence,'® or plaintiff's authority to sue 
To show his nonliability for the. 
tax, defendant may introduce any competent evi- 
Defendant may introduce competent evi- 
dence to show payment of the tax,?? and plaintiff 
may do likewise to rebut defendant’s evidence of 
} The records of the board of equaliza- 
tion or review are admissible on behalf of de- 
fendant to show complaint to the board and reduc- 


dence.?1 


payment.?° 


quested, evidence as to malice was not 
admissible, not tending to impeach 
the assessment. Coolidge v. Taylor, 
80 A. 1038, 85 Vt. 39 (the assessment 
could not be collaterally impeached by 
the question asked as to what the fur- 
ther assessment was based upon, the 
listers having acted judicially in mak- 
ing such further assessment, so as 
to make the rule against the collateral 
impeachment of judgments to apply). 

16. [a] Evidence held admissible. 
—On the issue as to whether part of a 
dam situated in J County had been re- 
turned for taxation in B County, ex- 
clusion of plaintiff’s evidence to prove 
what had been returned to the comp- 
troller general under a certain head- 
ing is error. Jasper County v. Butts 
County, 95 S.E. 254, 147 Ga. 672. 

17. [a] Evidence held admissible. 
In determining whether assessment 
of a bridge company’s property was 
excessive, evidence of the reproduc- 
tion or replacement value of the 
bridge at a time sixteen months prior 
to the assessment was competent, al- 
though the force of the testimony was 
weakened by the fact that the prices 
of labor and material had changed in 
the meantime. People v. St. Louis 
Electric Bridge Co., 125 N.E. 280, 290 
Til. 307. 

[b] Evidence held inadmissible.— 
Defendent’s books are inadmissible 
in evidence to show the amount of 
necessary expense to determine in- 
come for the basis of taxation. State 
v. Nevada Cent. R. Co., 81 P. 99, 28 
Nev. 186, 113 Am.S.R. 834. 

18. State v. Real Del Monte Gold, 
ete., Min. Co., 1 Nev. 523. 

19. [a] Evidence held admissible. 
—(1) Ina “trustee suit” to collect 
taxes assessed against defendant ina 
certain town in 1898, a witness could 
be asked about seeing defendant in 
that year at his family homestead in 
that place. Coolidge v. Taylor, 80 A. 
1038, 85 Vt. 39. (2) Where defend- 
ant claimed residence in a certain 
town in a certain year, the grand list 
for that year was properly admiited 
to show that defendant’s list was not 
taken in that town in that year. 
Coolidge v. Taylor, supra. (3) Hvi- 
dence that defendant, seeking to avoid 
liability on the ground that he resides 
in another state, avoided taxation 
thereby, swearing his property was 
situated in the state in which suit is 
brought, is admissible. Bowman v. 
Boyd, 30 P. 823, 21 Nev. 281. 

[b] Evidence held inadmissible.— 
(1) In a statutory ‘trustee suit” to 
collect taxes assessed against defend- 
ant in P in 1898, a-certified copy of 
the record of a judgment rendered in 
favor of the collector in May, 1897, 
in an action against him for false im- 
prisonment by defendant, in which 
plaintiff justified as collector under a 
rate bill and warrant from the town 
treasurer against delinquent taxpay- 
ers, of whom defendant was one, was 
not admissible to show that defend- 
ant’s residence was in P on April i, 
1889, and not in S, since it did not 
appear that defendant’s poll was 
taxed in P in that year nor the nature 
of the property taxed there, and since 
goods, stock in trade, and other kinds 
of personalty are listed in the town 
in which the property is situated, and 
not a: the owner’s residence. Coolidge 


‘ership of property. 
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dence thereof is 


v. Taylor, 80 A. 10388,°85 Vt. 39. (2) 
The fact that a cheese book offered in 
evidence related to a collateral mat- 
ter, if so, so as not to be within 
the best evidence rule, did not make it 
admissible for the purpose offered. 
Coolidge v. Taylor, supra. 

94 N.W. 


20. Ovid Tp. v. Haire, 
1060, 133 Mich. 358. 

21. [a] Evidence held admissible. 
—Evidence that property assessed 
was bank stock, assessable to stock- 
holders instead of defendant bank, 
is admissible to show nonliability. 
State v. Merchants’ Bank, 61 S.W. 676, 
160 Mo. 640. 

[b] Evidence held inadmissible.— 
In an action to recover the annual tax 
imposed by statute, imposing an an- 
nual tax of two per cent on the gross 
receipts of every domestic safe de- 
posit, trust, guaranty, and fidelity 
company, a Statement of the sources 
of the income of the corporation, in- 
cluding returns from investment of 
portions of its capital, profits on deal- 
ings in real estate, and earnings from 
loans, etc., was inadmissible on behalf 
of defendant, the company being. li- 
able to a two per cent tax on its gross 
earnings. State v. Central Trust Co., 
67 A. 267, 106 Md. 268. 

22. State v. Merchants’ Bank, 61 
S.W. 676, 160 Mo. 640. 

23. Georgetown v. Jones, 73 S.W. 
22, 31 Tex.Civ.App. 3s 

24. State v. Central Pac. R. Co., 30 
P. 887, 17 Nev. 259. 


25. See supra § 972. 

26. State v. American State Bank 
of Lincoln, 209 N.W. 621, 114 Neb. 
740. 

27. State v. Citizens’ State Bank of 


St. Peter, 213 N.W. 45,171 Minn. 29. 
28. People v. Ford Motor Co., 204 
PS 217,; 188. Cal. 783 


29. See Evidence §§ 1730-1806. 

30. See cases infra this note. 

[a] Evidence held sufficient to 
show: (1) Assessed value was the 
true value of the property. State v. 
Minnesota & Ontario Paper Co., 180 
N.W. 548, 147 Minn. 369. (2) As- 


sessors took the oath necessary for 
them to discharge their duties. Cur- 
tis v. Potter, 96 A. 786, 114 Me. 487. 
(3) Defendant railroad was beneficial 
owner of entire line, and that no part 
of freight received was apportionable 
to such companies, on theory that 
they were separate corporations par- 
ticipating in the haul. State v. Great 
Northern Ry. Co., 200 N.W. 8384, 160 
Minn. 515 [rearg gr 214 N:W. 797]. 
(4) Demand and a_ refusal to pay. 
Village of Nixa v. Wilson, 200 S.W. 
703, 199 Mo.App. 33. (5) Loss of tax 
records. Miller-Brent Lumber Co. v., 
State, 97 So. 97, 210 Ala. 30. (6) Own- 
Curtis v. Potter, 
supra; Washburn v. Washburn Wa- 
terworks Co.;, 98 N.W. 539, 120 Wis. 
575, (7) Posting of warning of town 
meeting. Coolidge v. Taylor, 80 A. 
1038, 85 Vt. 39 (the record of the 
warning of a town meeting in March 
of a certain year, when taxes were as- 
sessed, was prima facie evidence that 
the warning was posted as required 
by statute in a statutory “trustee 
suit’ to collect taxes). (8) Proper 
valuation. State v. Virginia, etc., R. 
Co., 49 P. 945, 50 P. 607, 24 Nev. 53. 
(9) Property upon which taxes were 
due was defendant’s property and 


tion of the assessment.24 
apply to the board of equalization, defendant. has 
lost the right to object to an overvaluation,?® evi- 
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Where, by failure to 


inadmissible.?25 Defendant -cannot 


introduce evidence to show that its statement to 
the assessor was inaccurate or incorrect.?7 
of irrelevant matters is inadinissible.?8 
[§ 1403] (8) Weight and Sufficiency. As in civil 
actions generally,?® in an action to recover taxes 
plaintiff must prove, by a preponderance of the evi- 
dence, every material fact essential to recovery,°° 
and defendant must establish his defenses by a 


Evidence 


was duly rendered and assessed, al- 
though inventory appeared to be made ~ 
in wrong name. North American 
Dredging Co. of Nevada v. State, (Tex. 
Civ.App.) 201 S.W. 1065 (statement 
in agreed statement of facts that 
property was in uSe in pursuance of 
defendant’s business was an admis- 
sion that the property assessed was 
defendant’s property). (10) Receiver 
continued business so as to subject 
corporation to franchise tax. Guardi- 
an Savings & Trust Co. v. Templar 
Motors Co., 155 N.E. 691, 116 Ohio St. 
95. (11) Residence of defendant. 
Commonwealth v. Bogigian, 164 N.E. 
472, 265 Mass. 581; Hagersville v. 
Hambleton, (Ont.) [1927] 3 Dom.L.R. 
251. (12) Residence of defendant and 
situs of property. Ellis v. People, 65 
N.E. 428, 199 Ill. 548. (18) Situs of 


property. State v. Renshaw, 66 S.W. 
953, 166 Mo. 682. (14) Value of prop- 
erty. State v.. Minneapolis Cold 


Storage Co., 184 N.W. 854, 150 Minn. 
208; State v. International Lumber 
Co., 180 N.W. 551, 147 Minn. 467; State 
v. Louisville & N. R. Co., 201 S.W. 738, 
139 Tenn. 406 (in suit to collect real 
estate transfer tax, value of proper- 
ty stated in deed is only prima facie 
evidence of its true value). 

Evidence held insufficient to. 
(1) Assessment against the 
owners of the surface covered or was 
intended to include the value of the 
mineral interests. State v. Down- 
man, (Tex.CiviApp.) 134 S.W. 787 
[aff Downman vy. State, 34 S.Ct. 62, 
231 U.S. 3538, 58 L.Ed. 264]. (2) Cor- 
poration’s principal office or place of 
business was in the place where its 
capital stock was assessed. Twin 
City Gas Works v. People, 40 N.H. 950, 
156 Ill. 387. (3) Defendant had any 
capital. invested in business, which 
could be taxed. Warren County v. 
Craig, (Miss.) 29 So. 821. (4) Mistake 
in entry of assessment in collector’s 
book. Loeber vy. Leininger, 51 N.E. 
708, 175 Dll. 484. (5) Notice. Town 
of Williamstown vy. Williamstown Co., 
144 A. 208, 101 Vt. 419 (evidence of 
demand for tax payment did not prove 
notice, and on failure to prove notice 
or lack of necessity therefor town 
could not sue to recover taxes). 
Valid assessment and levy. West- 
minster v. Westminster Sav. Bank, 48 
A. 34, 92 Md. 62. 

{c] Prima facie evidence of domi- 
cile.—(1) The payment by a person of 
personal taxes in a town is, as against 
him, some evidence that his domicile 
is in the town, and that he is liable for. 
personal taxes there. Babcock — v. 
Slater, 99 N.E. 178, 212 Mass. 434. (2) 
The acceptance by one of deeds 
describing him as of the town is, as 
against him, some evidence that his 
domicile is there, and that he is sub-" 
ject to personal taxes there. Babcock 
v. Slater, supra. 

[ad] Conclusiveness of record of 
board.—In an action by the collector 
to recover personal taxes, the court 
is not bound by the record of the 
board of equalization, but must go be- 
yond the bare record entries and as- 
certain the real proceedings had by- 
the board, the record of thé board not 
being conclusive as in certiorari. 
State ex rel. Koeln y., Title Guaran- 
ve Trust Co., 169 S.W. 28, 261 Mo., 
448, ; : 
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preponderance of the evidence.’ Especially where 
so provided by statute,?? the assessment roll or 
list,?* the tax bill,®4 tax duplicate,*® the delinquent 
list,?® or the collector’s sworn report or return of 
delinquent. property,*? is prima facie evidence, and 
sufficient, until successfully impeached, to show the 
fact and amount of the assessment and defendant’s 
liability thereto, unless it is shown that the assess- 
ment was erroneously made.?8 The assessment roll 
and assessor’s report are not evidence of notice to 
the party assessed.*® Under a statute making cor- 
porate officers personally liable for taxes where they 
have diverted funds of the corporation so that lia- 
bilities cannot be met, evidence of the sale of prop- 
erty, drawing of checks, collection of proceeds of 
notes, and receipt of the purchase price of sale of 
the whole business by defendant officer is sufficient 
to establish his personal liability.4° The cireum- 
stances under. which an assessment was made may 
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the result of the honest judgment of the assessor.** 

[§ 1404] j. Trial.42, Upon a trial in an action 
for the recovery of taxes, where defendant denies 
the right to tax his property,-all questions bearing 
upon that right may be inquired into.** Questions 
of fact being for the jury,** upon conflicting evi- 
dence, or evidence from which different conclusions 
might be drawn by reasonable minds, it is for the 
jury to determine the question of defendant’s resi- 
dence,*®> whether property was used for purposes 
rendering it exempt from taxation,*® whether de- 
fendant swore to his inventory of property,*? or 
whether an alleged device to escape taxation was 
in fact designed for that purpose.*® The court 
should, properly instruct the jury in accordance 
with the pleadings and the evidence.*? A lien for 
taxes being given by law, existence of the lien need 
not be passed on by the jury in a suit for collection 
of delinquent taxes.°° The rules of trial generally®+ 


be sufficient evidence that the assessment was not 


31. 
[a] 


See cases infra this note. 
Evidence held sufficient to 
show: (1) Assessment did not arise 
from error in exercise of honest 
judgment, but was arbitrarily and 
intentionally made. People v. Stew- 
art, 145 N.E. 600, 315 Ill. 25; People v. 
Chicago, B. & Q. R. Co., 133 N.E. 325, 
300 Ill. 399 (evidence sufficient to 
show that according to the method, 
system, and practice prevailing, oth- 
er property in the county was val- 
ued at not more than fifty per cent 
of its true cash value). (2) Exces- 
sive and arbitrary overvaluation of 
part in Illinois of bridge across’ the 
Mississippi River. People v. St. Louis 
Blectric Bridge Co., 125 N.E. 280, 290 
Ill. 307. 

[b] Evidence held insufficient: (1) 
To establish injustice of valuation. 
State v. Meyers, 46 P. 51, 23 Nev. 274. 
(2) To show invalidity of assessment. 
State v. Chicago R. Co., 65 S.W. 989, 
165 Mo. 597. (3) To show that the 
eorporation never received notice of 
the assessment as required by stat- 
ute. Louisville Tank Line v. Com- 
monwealth, 93 S.W. 635, 123 Ky. 81, 
29 Ky.l. 257. (4) To rebut prima 
facie inference as to the correctness 
of the valuation made by the board of 
equalization. State v. Western Union 
Telegraph Co., 124 N.W. 380, 126 N.W. 
403, 111 Minn. 21 (5) To prove es- 
toppel against recovery of past-due 
taxes, in an action against the pur- 
chaser at tax sale, by reason of a 
certificate of payment, in the absence 
of a showing of injury, and lack of 
recourse if forced to pay. State v. 
Davisson, (Tex.Civ.App.) 280 S.W. 292. 
(6) To show nonresidence. Common- 
wealth v. Bogigian, 164 N.E. 472, 265 
Mass. 531 (defendant’s notice to as- 
sessors was evidence of intention to 
change his domicile, but was not con- 
clusive). 

32. See statutory provisions. 

33. Cal.—Modoc County v. Church- 
MUCUS ks fo, Cale 17-28 

Ill.—People v. J. B. Clow & Sons, 
153 N.E. 657, 323 Ill. 150; People v. 
Thompson, 129 N.E. 155, 295 Ill. 187; 
Harding v. People, 66 N.E. 962, 202 
Tll. 122 [error dism 25 S.Ct. 176, 196 
U.S. 78, 49 L.Ed. 394]; Carrington vy. 
People, 63 N.E. 163, 195 Ill. 484, 

Mich.—Muskegon vy. S. K. Martin 
Lumber Co., 49 N.W., 489, 86 Mich. 625; 
Wattles v. Lapeer, 40 Mich. 624. 

Mo.—State v. Vogelsang, 81 S.W. 
1087, 183 Mo. 17; State v. Phillips, 38 
S.W. 931, 137 Mo. 259. 

Nev.—State v. Nevada Cent. R. Co., 
68 P. 294, 69 P. 1042, 26 Nev. 357. 

Ohio.—Miami Conservancy Dist. vy. 
Israel, 28 OhioN.P.N.S. 301. 

Tex.—American Lumber Co. y. 
State, (Civ.App.) 165 S.W. 467. 

Vt.—Bowman vy. Downer, 28 Vt. 532. 


Morgan, 110 S.W. 
286, 33 Ky.L. 297; State ex rel. and 
to Use of Jamison v. St. Louis-San 
Francisco Ry. Co., 300 S.W. 274, 318 
Mo. 285; State ex rel. Hawkin v. Ed- 
wards, 286 S.W. 25, 315 Mo. 209; State 
ex rel. and to Use of Bay v. Citizens’ 
State Bank, 202 S.W. 382, 274 Mo. 60; 
State v. Scott, 9 S.W. 21, 96 Mo. 72. 

[a] Evidence of overvaluation is 
insufficient to overcome a prima facie 
case, made by introduction of a tax 
bill. State ex rel. Hawkin v. Edwards, 
286 S.W. 25, 315 Mo. 209. 

[b] Not conclusive evidence.— 
While a tax bill is prima facie evi- 
dence that the amount claimed is just 
and correct, it is not conclusive of 
such matters. State ex rel. and to 
Use of Bay v. Citizens’ State Bank, 
202 S.W. 382, 274 Mo. 60. 

35. Bowland v. Wolfe Bros. Shoe 
Co., 5 OhioN.P.N.S. 170. 

36. State v. Meck, 201 N,W. 536, 
161 Minn. 334; Rock County v. Mc- 
Dowell, 196 N.W. 178, 157 Minn. 296; 
State v. Minnesota & Ontario Paper 
Co., 180 N.W. 548, 147 Minn. 369. 

[a] Rejection of other evidence.— 
Where the state, in proceedings to 
enforce payment of land taxes, after 
making a prima facie case by intro- 
ducing a delinquent tax list, offers 
other proof, which is rejected, it does 
not.lose the benefit of the prima facie 
case. State v. Meck, 201 N.W. 536, 
161 Minn. 334. 

37. People v. Cairo, V. & C. Ry. Co., 
94 N.E. 11, 249 Tll> 97. 

[a] What report prima facie evi- 
dence.—Under a statute making the 
return of the county collector prima 
facie evidence, the return of a town 
collector is not prima facie evidence. 
yigehios v. People, 71 N.E. 365, 210 Tl. 


38. State v. Merchants’ Bank, 61 S. 
W. 676, 160 Mo. 640. 

39. Rapides Police Jury v. Huie, 
2 La.Ann. 887. 3 

40. Manning v. Ottumwa Auto Co., 
(Iowa) 232 N.W. 501. 

41. People v. Chicago, B. & Q. R. 
Co., 183 N.E. 325, 300 Ill. 399. 


34. Erankfort v. 


eran Generally see Trial [38 Cyc 
Ase Grundy ers v. Tennessee 
Sant ete., Co., 29 S.W. 116, 94 Tenn. 
44. Generally see Trial [38 Cye 
1528]. 
45. Township of Deep River v. Van 


Antwerp, 140 N.W. 531, 174 Mich. 19; 
Ovid Tp. v. Haire, 94 N.W. 1060, 133 
Mich. 353; Smith v. Stannard, 70 A. 
568, 81 Vt. 319. 

[a] In assumpsit for taxes, wheth- 
er defendant’s domicile was in the 
town in which he was taxed, at a cer- 
tain time, or in a town of another 
State, was held to be a question for 


apply to findings in actions for taxes.°? 


Where 


the jury. Smith v. Stannard, 70 A. 
568, 81. Vt.0319. 

46. Town of Bristol v. Bristol R. 
Co., 100 A. 87, 91. Vt. 223. 

[a] Railroad property.—(1) In a 
town’s action against a railroad for 
taxes, the question whether control- 
ling use of the road’s storehouse was 
to aid it in handling freight, etc., so 
that it was not locally taxable by the 
town, is for the jury. Town of Bris- 
tol v. Bristol R. Co., 100 A. 37, 91 Vt. 
223. (2) In a town’s action against a 
railroad for taxes on the road’s sta- 
ble, the question what was the con- 
trolling purpose for which the stable 
was used, commercial or railroad use, 
is for the jury. Town of Bristol v. 
Bristol R. Co., supra. 

47. Bixby v. Roscoe, 81 A. 255, 85 
Vt. 105. 
bias Com. v. Erie, etc., R. Co., 74 Pa. 


49. See cases infra this note. 

[a] Instructions held necessary.— 
Where the statute requires that the 
jury must find that defendant has 
property not exempt from sale, before 
he can be ordered to pay, an instruc- 
tion to that effect must be given.: 
Town of Hancock y. Merriman, 49 N. 
W. 970, 46 Wis. 159. 

[b] Instructions held proper.—A 
request that, if the purported change 
of defendant’s home to another state 
was merely to escape from taxing 
jurisdiction of the state, a change of 
domicile did not in law occur, was 
properly allowed. Commonwealth v. 
posisian 164 N.E. 472, 265 Mass. 


1. 

{c] Instructions held improper.— 
Where the complaint shows a reduc- 
tion of the assessment, an instruction 
authorizing recovery on the original 
amount is bad. James Clark Distill- 
ing Co. v. Cumberland, 52 A. 661, 95 
Md. 468. 

50. Zachry v. City of Uvalde, (Tex. 
Civ.App.) 24 S.W.(2d) 517. 

51. See Trial [38 Cyc 1868 et seq]. 

52. See cases infra this note. 

[a] Consistency between general 
and special findings.—Under a statute 
which requires every foreign insur- 
ance company to pay three dollars on 
every one hundred dollars of premium 
receipts less losses paid by the state, 
and which provides that, where, by 
the law of any other state, any taxes, 
ete., or obligations or prohibitions, 
are imposed on insurance companies 
of this or other states, or their agents, 
greater than required by the laws of 
this state, then the same obligations 
shall be imposed on all the insurance 
companies of such state and their 
agents, in an action against a foreign 
company in which there were no spe- 
cial findings of the ultimate fact that 
the foreign laws were of the charac- 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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plaintiff's evidence shows a legal assessment, equal- 
ization, and all other legal requirements, and de- 
fendant offers no legal defense, a directed verdict 
for plaintiff is proper.># 

_ [S$ 1405] k. Judgment*+—(1) In General. The 
judgment im an action for taxes must be based on 
a valid assessment,°* but mere unprejudicial irreg- 
ularities not rendering the assessment void will not 
make the judgment void.** Likewise, the judgment 
must be founded on pleadings sufficient in law to 
sustain it,°’ and must be supported by the evi- 
dence.** If the action is against several defendants, 
some of whom were improperly joined in the assess- 
ment, they will be omitted from the judgment,5® 
although the contrary has been held on the ground 
that such assessment, being irregular, no judgment 
can be rendered thereon.*® Personal judgment can- 
not be rendered against a nonresident who has not 
been personally served or voluntarily appeared,*" 
but upon his appearance in the proceedings for as- 
sessment, a personal judgment may, where personal 
liability for the tax exists, thereafter be rendered 
against him.*? A judgment, in an action against 
a corporation and its receiver to recover taxes due 
from the corporation, should be against the corpo- 
ration, and not against the receiver.** The judg- 
ment need not state the rate of taxation.** It is 
not error to refuse to set aside a judgment because, 
after its rendition, the assessment has been re- 
duced.®> Vacation of a judgment on the ground of 
fraud in the assessment is a matter within the dis- 
eretion of the court where a long time has elapsed 
after judgment and before the motion to vacate.®® 


ter referred to in the statute, a gen- | judgment.— Where a petition in the, [a] 
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Where taxes for certain years are barred by lim- 
itation, it is error to include them in the judgment.*” 

Judgment on pleadings cannot be rendered for 
plaintiff where defendant has traversed allegations 
material to plaintiff’s recovery of the taxes;** but 
where the answer traverses no material allegations 
of a complaint so in compliance with the statute as 
to make out a prima facie case, it will not prevent 
a judgment on the pleadings.®® 

Amount. The judgment must be for a certain, 
definite, amount’® and should be for the whole 
amount due."!. If part of the tax claimed is shown 
to be illegal, but is readily separable from the rest, 
judgment may be given for the remainder.7? A 
judgment for state and county taxes must distin- 
euish between the amounts due the state and coun- 
ty respectively,"® a judgment for a gross sum being 
irregular.74 A judgment including penalties, inter- 
est, and costs as provided by statute is not exces- 
sive.7> : 

Dismissal. Statutes sometimes authorize the 
court, in proceedings to enforce payment of personal 
property taxes, to dismiss the proceedings in its dis- 
cretion, on such terms as shall be just, where it is 
satisfied that the person taxed is unable to pay the 
taxes.7® This discretion is improperly exercised 
when there is nothing to show that defendant is 
unable to pay,’’ and defendant cannot, by motion 
under this statute, question the validity of an as- 
sessment after his failure to follow the proper pro- 
cedure for reviewing it.*® 

Limitations. A tax judgment does not expire by 
limitations as an ordinary money judgment.’® The 


Thus a tax judgment contain- 


eral conclusion of law in favor of de- 
fendant was sustained, the special 
findings merely disclosing that for- 
eign law imposed a two per cent tax 
without deduction. State v. Ameri- 
oat Ins. Co., 137 N.E. 338, 79 Ind.App. 
[b] Sufficiency of finding.—A find- 
ing that omitted property was placed 
on the duplicate is sufficient if it 
describes the property with as much 
particularity as is required by stat- 
ute, and it need not go further in its 
description. Brunson v. Starbuck, 70 
N.E. 163, 32 Ind.App. 457. > 

53. Zachry v. City of Uvalde, (Tex. 
Civ.App.) 24 S.W.(2d) 517. 

54. Conclusiveness see Judgments 

819. 

: 55. U.S.—San Bernardino County 
v. Southern Pac. R. Co., 6 S.Ct. 1144, 
118 U.S. 417, 30 L.Ed. 125. 

Ala.—State v. Sloss, 6 So. 309, 87 
Ala. 119. 

Me.—-Bucksport v. Buck, 36 A. 456, 
89 Me. 320. 

Minn.—State v. Nelson, 119 N.W. 
1058, 107 Minn. 319; Thompson vy. Da- 
vidson, 15 Minn. 412. 

Tenn.—Hast Tennessee, etc., R. Co. 
v. Morristown, (Ch.A.) 35 S.W. 771. 

[a] MTlustration—The amount of 
the judgment cannot be enhanced by 
considering property which had never 
been assessed and on which no tax 
had been levied. State v. Nelson, 119 
N.W. 1058, 107 Minn, 319. 


56. Covington, ete., Bridge Co. v. 
Covington, 100 S.W. 269, 30 Ky.L. 
Lk: 


57. Cal.—People v. Hager, 19 Cal. 
Oe senate Branch Jellico Land, 
etc., Co. v. Com., 83 S.W. 108, 26 Ky.L, 

28. 
ae hos vy. New Orleans, 82 La. 
Ann. 1307. 

Mo.—Bland v. Windsor, 86 S.W. 162, 

Mo. 108. 
Ry eGerinch Mercantile Co. v. 
State, (Civ.App.) 10 S.W.(2d) 1035. 
[a] Petition supporting personal 


state’s suit to recover delinquent tax- 
es does not show that. the property 
was unrendered by the owner, it does 
not preclude a personal judgment 
against the owner. Gerlach Mer- 
cantile Co. v. State, (Tex.Civ.App.) 10 
S.W.(2d) 1035. 

{[b] Cross petition.—Where de- 
fendant in an action for delinquent 
taxes made his vendors parties, by 
way of cross petition, and prayed for 
judgment over against them, if plain- 
tiff recovered judgment for taxes, 
penalties, and costs, judgment against 
the vendors for the taxes, penalties, 
and interest was proper. Gordon v. 
State, (Tex.Civ.App.) 151 S.W. 867. 

58. McMakin vy. Com., 80 S.W. 188, 
25 Ky.L. 2195. 

59. People v. Frisbie, 18 Cal. 402. 

60. State v. Rand, 40 N.W. 835, 39 
Minn. 502. 

61. Town of Winchester vy. Stock- 
well, 74: A. 249, 75 N.H. 322. 

62. Greenbaum vy. Commonwealth, 
144 S.W. 45, 147 Ky. 450, Ann.Cas, 
19138D 338. 

63. Harvey v. Bay State St. Ry. 
Co., 125 N.E. 614, 234 Mass. 336. 

64. Sebree v. Nutter, 87 S,W. 1072, 
27 Ky.L. 1080. 

65. State ex rel. Hawkin v. Ed- 
wards, 286 S.W. 25, 315 Mo. 209. 

[a] Reason for rule.—Defendant 
could, while before the county court 
which reduced the assessment, have 
effected a compromise of the judg- 
ment. State ex rel. Hawkin vy. Hd- 
wards, 286 S.W. 25, 315 Mo. 209. 

66. In re Delinquent Taxes on Real 
Estate in Beltrami County for 1912, 
176 N.W. 183, 145 Minn. 117. 

67. Morgan v. Board of Council- 
men of City of Frankfort, 121 S.W. 
1033, 135° Ky. 178. 

68. Com. v. Vanderbilt, 82 S.W. 
426, 118 Ky. 787, 26 Ky.L. 716. 

69. Arizona Copper Co. v. State, 
137 P. 417, 15 Ariz. 9 [error dism 35 
S.Ct. 937, 238 U.S. 611, 59 L.Hd. 1489]. 

70. Wilson v. Glos, 107 N.E.. 630, 
266 Ill. 392, Ann.Cas.1916B 539. 


ing a line of figures under the heading 
“Amount of Judement,” without word 
or symbol to denote what the figures 
meant, is held fatally defective. Wil- 
son v. Glos, 107 N.E. 630, 266 Ill. 392, 
Ann.Cas.1916B 539. 

71. Ohio, etc., R. Co. v. People, 10 
N.E. 545, 119 Ill. 207; New Hanover 
County v. Whiteman, 129 S.E. 808, 
VION: C.? 382% 

[a] Inclusion of taxes due after 
action to collect taxes was instituted 
is not prejudicial to defendant, since 
the action was in the nature of a bill 
in equity to foreclose a lien; and it 
is proper to include in the final judg- 
ment disposition of all liens on the 
property. New Hanover County v. 
Whiteman, 129 S.B. 808, 190 N.C. 332. 

72. Allen vy, Peoria, etc., R. Co., 44 
Til. 85; Nalle v. Austin, 44 S.W. 66, 
91 Tex. 424. 

73. Lake County y. Sulphur Bank 
Quicksilver Min. Co., 4 P. 876, 66 Cal. 
17; Sacramento County y. Central 
Pac. R: Co., 61, Cal.. 250. 

74. Lake County v. Sulphur Bank 
Quicksilver Min. Co., 4 P. 876, 66 Cal. 
re 
75. Carrington y. People, 63 N.E. 
163, 195 Ill. 484. 

76. See statutory provisions. 

77. City of New York v. Chase, 
Talbot & Co., 99 N.E. 148, 206 N.Y. 
1; New York v. Goss, 109 N.Y.S. 151, 
124 App.Div. 680. But see New York 
v. McCaldin Bros. Co., 81 N.Y.S. 419, 
81 App.Div. 622 [aff 68 N.H. 1115, 176 
N.Y. 585] (authority of the courts 
in New York to dismiss a tax proceed- 
ing when satisfied of defendant’s in- 
ability, for want of property, to pay 
the tax, does not extend to dismissal 
of the action). 

78. New York v. Assurance Co, 
of America, 113 N.Y.S. 419, 129 App. 
Div. 904. 

79. Mercier’s Succession, 8 So. 732, 
42 La.Ann. 1135, 11 L.R.A. 817; Han- 
son y. Franklin, 123 N.W. 386, 19 N. 
D.. 259. : 
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judgment lien continues to exist after repeal of a 
statute by virtue of which it became a lien.*° 

[§ 1406] (2) Recovery of Interest. The allow- 
ance of interest on delinquent taxes and penalties 
for nonpayment of taxes is hereinafter considered.** 
Where, by statute, interest is allowed,*? it is re- 
coverable in the same proceedings which are brought 
for the collection of the taxes and as a part of the 
same;%* and the judgment in a tax suit will bear 
interest from the date of its rendition the same as 
other judgments.*# 

[§ 1407] (3) Costs and Fees. An unsuccessful 
defendant is generally liable for the costs of the 
action, provided a demand for payment of the tax 
was first made,** and in some jurisdictions the li- 
ability for costs is provided by statute.** Costs 
will not be awarded against defendant who has ten- 
dered the proper amount due, which was refused.** 
Whether or not the costs can be charged against the 
state or county, in a case where defendant prevails, 
depends entirely upon the local statute.** In the 
absence of statute, such costs cannot be, assessed,*® 
and where the statute prohibits awarding costs to 
defendant, it is error to do so.°® Costs eannot be 
taxed against a county not a party to the suit, re- 
gardless of the statute.°+ 

Fees. An unsuccessful defendant in a tax suit 
is ordinarily chargeable with the fees and expenses 
of officers in the proceedings to enforce the tax,®? 

80. Hagler v. Kelly, 103 N.W. 629, 90. 


14 N.D. 218. 
81. See infra §§ 2218-2229. 


People v. 


82. See statutory provisions. 91. 
' 83. Conn.—Hartford v. Hills, 45 A. 92. 
433, 72 Conn. 599. W. 
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Moore, 1 Idaho 662; 
State ex rel. Hickman vy. Lewis, 165 
S.W. 319, 256 Mo. 98. 

People v. Emigh, 100 Ill. 517. 
Webster y. Auditor-Gen., 80 N: 
. 705, 121 Mich. 668; Rogers v. Marl- 
borough County, 11 S.E. 383, 32 S.C. 
State v. Baldwin University, 37 


ad ea | 
[§§ 1405-1408 


and in some states provision is: made by law for 
the payment of fees,®* and only such fees as are 
allowed by statute can be recovered.®* The fact | 
that an attorney representing, plaintiff was also a 
city employee is no objection to the allowance of 
attorney’s fees against defendant.®® Where all tax- 
es should have been sued for in one action, attor- 
ney’s fees for one action only will be allowed.°* A 
petition to a court to order the receiver, appointed 
by it, to pay the taxes due on the property, 1s not 
a suit within the meaning of the statute providing 
for attorney’s fees recoverable in actions for taxes.°* 

[§ 1408].4. Appeal and Error. Where the law 
prescribes a particular procedure for reviewing a 
tax judgment, it is exclusive of other methods of 
review, which would ordinarily be available.°* On 
appeal, if it appears that the judgment is for a 
greater amount of taxes than could lawfully be 
levied, or includes an illegal item, it will be reversed 
or the illegal charge will be stricken out;°® and 
on the other hand, if it omits items which it was 
the duty of the court to include, an appeal lies on 
behalf of the state.t The judgment will not be re- 
versed for harmless or immaterial error, nor for 
errors cured by the subsequent course of proceed- 
ings.2 Findings sufficiently based on the evidence 
will not be set aside on appeal.? In the absence of 
anything in the record showing illegality of the 
assessment, a judgment upholding a tax based on 
viding, pending proceedings in the 
circuit court to review assessment on 
certiorari, since there could be no re- 
covery under a delinquent tax bill 
pending such proceeding. State v. 
Dixie Portland Cemént Co., 267 S.W. 
595, 151 Tenn. 53. 


94. People v. Central Pac. R. Co., 


See State v.| 38 P. 905, 105 Cal. 576 [aff 16 S.Ct. 


- Jowa.—State v. Stewart, 11 Iowa 
251. 555; 
A aa ees v. Kelley, 11 Minn.|S.W. 1, 97 Tenn. 358. 


N.M.—State v. Board of Trustees of 
Las Vegas, 253 P. 22, 32 N.M. 182. 

N.C.—Wilmington y. McDonald, 45 
S.E. 864, 133 N.C. 548. 

[a] Thus, in the state’s action for 
taxes, judgments should include stat- 
utory penalties and interest, regard- 
less of lack of proof as to the amount 
thereof, as the amount is determined 
by statute. State v. Board of Trus- 
tees of Town of Las Vegas, 253 P. 
22, 32 N.M. 182. 

84. People y. Central Pac. R. Co., 
38 P. 905, 105 Cal. 576 [aff 16 Sct. 
766, 162 U.S. 91, 40 L.Ed. 903]; U, S. 
‘Trust, Co. v. Territory, 62 P. 987, 10 
NeMe- 416° [afi -22. S:Ct: 172, 183 (US, 
535, 46 L.Ed. 315]; Wheeling, etc., R. 
‘CoV. Wolfe, 13. OhioCir- Ct: “374% 
OhioCir.Dec. 201; Dallas Gas Co. v. 
State, (Tex.Civ.Apnp.) 261 S.W. 1063; 
McCombs v. Rockport, 37 S.W. 988, 
14 Tex.Civ.App. 560. 

85. Eliot v. Prime, 56 A. 207, 98 
Me. 48; Dover v. Maine Water Co., 
-38 A. 101, 90 Me. 180; York v. Good- 
win, 67 Me. 260 
- $6. See statutory provisions; 
cases infra this note. 

[a] Limitation on amount.—Under 
a statute providing that costs in ac- 
.tions on contracts shall not exceed a 
certain sum, in a city’s and county’s 
action of debt for tax the court prop- 
erly limited the costs to that sum and 
disbursements. City of Superior vy. 
Allouez Bay Dock Co., 164 N.W. 362, 
166 Wis. 76. 

87. State v. St. Louis-San Francis- 
co Ry.'Co., 258 S.W. 609, 259 S.Ww, 
415, 162 Ark. 443 [cert den 45 S.Ct. 
90, 266 U.S. 602, 69 L.Ed. 462, and 
error dism 46 S.Ct. 66, 269 U.S. 172, 
70 L.Ed. 219]. 

88. See statutory provisions, 
89. Mahan y. Sundry Defendants, 
22 La.Ann. 583; Auditor General v. 
_ Baker, 47 N.W. 515, 84 Mich, 113. 


and 


Eclipse Towboat Co., 26 La.Ann. 716 
(holding it error to include the costs 
in the principal or amount due the 
state). 

93. See statutory provisions and 
cases infra this note. 

[a] Particular statutes construed. 


—(1) In a statute providing for fees | 


determined by the number of tracts 
of land involved in the suit, the unit 
for determining the tracts is the last 
or smallest subdivision of land. State 
v. Slater, (Tex.) 38 S.W.(2da) 1097 [rev 
(Civ.App.) 14 S.W.(2d) 874]. (2) All 
lands or lots in each city addition 
owned by the party being sued for de- 
linquent taxes constitute one “tract,” 
as if there be no subdivision (State 
v. Slater, supra; State v. Frost, (Tex. 
Civ.App.) 16 S.W.(2d) 331), (3) or 
each subdivision or block owned by 
the party being sued for delinquent 
taxes constitutes a “‘tract,’ although 
divided into lots; in which case the 
lots collectively constitute a “tract” 


. (State v. Slater, supra), (4) and a sub- 


divided lot is the unit of measurement 
as a tract if the lots are subdivided 
(State v. Slater, supra). (5) A stat- 
ute relating to fees of special coun- 
sel collecting taxes means that the 
taxpayer is liable only for taxes, and 
that counsel fees come out of taxes 
paid. St. Louis Southwestern Ry. 
Co. v. Yates, 23 F.(2d) 288. \(6) Un- 
der a statute allowing attorney’s fees 
up to twenty-five per cent of the judg- 
ment, it is not error to tax attorney’s 
fees in the amount of twenty-five 
per cent, although the attorney’s con- 
tract was not introduced in evidence 
where defendant did not move to re- 
tax the costs. Arizona Copper Co. v. 
State, 137 P. 417, 15 Ariz. 9 [error 
dism 35 S.Ct. 937, 238 U-S: 611,59 L. 
Ed. 1489]. (7) A state revenue agent 
and a tax attorney were not entitled 
to compensation for services in a 
delinquent tax suit, a statute so pro- 


766, 162 U.S. 91, 40 L.Ed. 903]; Gon- 
zalez v. Gromer, 16°‘Porto Rico 1; 
Slater v. State, (Tex.Civ.App.) 14 S. 
W.(2d) 874, 877 [rev on other grounds 
88 S.W.(2d) 1097]. 

95. State v. Collier, 23 S.W.(2d) 
897, 160 Tenn. 403. 

96. State v. Baldwin University, 37 
S.W. 1, 97 Tenn. 358. 

97. Ketchum v, Pacific R. Co., 14 
F.Cas.No. 7,738, 4 Dill. 41. 

98. State v. Ames, 100 N.W. 889, 
93 Minn. 187; State v. Faribault Wa- 
terworks, 68 N.W. 35, 65 Minn. 345; 
Washington County v. German-Amer- 
ican Bank, 10 N.W. 21, 28 Minn. 360; 
State v. Jones, 24 Minn. 86. 

99. People v. Hastings, 26 Cal. 668; 
People v. Kimmel, 154 N.E. 97, 323 
Ill. 261; Garfield Tp. v. A. B. Klise 
Lumber Co., 188 N.W. 459, 219 Mich. 
31; Wilmington v. McDonald, 45 S. 
E. 864, 133 N.C. 548. 

1. State v. California Min. Co., 15 
Ney. 234, 259. 3 

2. Ill.—People v. O’Gara Coal Co., 
83° N. Bw 140; (231 01 72> Carney )v. 
People, 71 N.E. 365, 210 Ill. 434; Keo- 
kuk, etc., Bridge Co. v. People, 52 N. 
EH. 117, 176 Ill. 267 [aff 20 S.Ct. 205, 
175 U.S. 626, 44 L.Ed. 299]. 

Ind.—Gallup v. Schmidt, 56 N.E. 
443, 154 Ind. 196. [aff 22° Siet. 162; 
183 U.S. 300, 46 L.Ed. 207]. 

Nev.—State v. Sadler, 23 P. 799,21 
Nev. 18. 

N.M.—State v. Board of Trustees 
of Town of Las Vegas, 253 P, 22, 32 
N.M, 182. 

Vt.—Buchanan y. Cook, 40 A. 102, 
70 Vt. 168. 

3. State v. Savage, 193 N.W. 114, 
155 Minn. 501; State v. Minnesota 
& Ontario Paper Co., 180 N.W. 548, 
147 Minn. 369; State ex rel. Arnold 
v. McCune, (Mo.) 252 S.W...657; 
Guardian Savings & Trust Co, v. 
Templar Motors Co., 155 N.E. 691, 116 
OhioSt. 95. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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such assessment will be affirmed.4 Where several 
counties have jointly sued defendant, on appeal the 
judgment may be affirmed as to some and reversed 
as to the others.> An appeal bond takes the place 
of the property assessed and releases the lien of 
the tax upon it.® 

[§ 1409] 5. Attachment or Arrest—a. In General. 
Payment of taxes cannot be enforced by arrest of 
the person unless by the authority of an explicit 
statute;‘ and even when this proceeding is author- 
ized by law, it is not ordinarily a primary remedy, 
but one which may be resorted to only in ease the 
collectur is unable to find property of the delinquent 
on which to levy an execution or distress,® although 
it has been held that the officer need not search out 
property before arrest.” Nor ean a person be ar- 
rested who is not lable to taxation in the town in 
which the tax is assessed.1° But a taxpayer law- 
fully assessed for taxes in the town in which he 
resided at the time may be followed by the col- 
lector of that town into another town, to which he 
afterward removed, and there arrested for nonpay- 
ment of the tax,'? and his enlistment in the army 
does not exempt him from arrest.t? Arrest of a 
taxpayer for nonpayment of taxes is not prohib- 
ited by a statute prohibiting imprisonment for 
debt.t1* The arrest is civil, and not a eriminal, ar- 
rest.1# Statutory requirements of demand before 
arrest must be complied with.t1°> Summons and con- 
viction are not necessary before the person can be 
imprisoned.!& 

Ordinary rules of pleadings do not apply to a 
complaint filed by the collector before a justice of 
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and so long as the complaint complies with the pro- 
visions of the statute authorizing it, it is good,!® 
and an order of arrest is proper where defendant 
fails to show sufficient reason for nonpayment.?® 

Contempt. In some jurisdictions the person 
against whom the tax is assessed may, upon failure 
to pay, be committed for contempt.?° 

[§ 1410] b. Warrant and Proceedings Thereon. 
A warrant for the arrest of a delinquent taxpayer 
must be issued by lawful authority,?1 and must con- 
form, at least substantially, to the directions of the 
statute and contain what is essential to make it a 
lawful process;?? but the form of the warrant need 
not be in exact accord with the form as provided 
in the statute where the statute is not mandatory.?* 
The ‘warrant must set out the facts justifying the 
imprisonment,?* and if for separate taxes, the 
amount of each, rather than the aggregate amount, 
should be stated.2> It cannot be executed before 
the taxes become delinquent, that is, before the ex- 
piration of the full time allowed to the taxpayer to 
make voluntary payment;?° but although the time 
for completing the collection of the taxes is spec- 
ified in the warrant, it may be served later.27- The 
officer must have the warrant with him at the time 
he effects the arrest, and itis immaterial that the 
delinquent does not. demand its production.?8 Un- 
der the statutes as generally framed, this warrant 
is not a, returnable process;*® but the officer is 
required to leave a copy of it with the jailer and 
to certify thereon his doings with respect to the 
delinquent, and this certificate should contain the 
facts necessary to justify him in making the arrest 


the peace to procure the arrest of the taxpayer,'* 


4 State ex rel. and to Use of 
Jamison y. St. Louis-San Francisco 
Ry. Co., 300 S.W. 274, 318 Mo. 285. 

5. Thornburg v. Cardell, 95 N.W. 
239, 98 N.W. 791, 123 Iowa 313. 

6. People v. Preston, 1 Idaho 374. 

7. Marshall vy. Wadsworth, 10 A. 
685, 64 N.H. 386. : R 

[a] Thus ‘distress,’ as used in a 
statute, authorizing the collection of 
delinquent taxes by distress or sale, 
means a seizure of personal property, 
and hence confers no power to arrest 
the person of the taxpayer. Marshall 
v. Wadsworth, 10 A. 685, 64 N.H. 
386. 

[b] In Pennsylvania women were 
formerly excepted from arrest by 
statute, but under a later statute 
which removes them from this excep- 
tion, they are now subject to arrest. 
Huber, v. Weakland, 7 Pa.Dist.&Co. 
496; Commonwealth v. Andrews, 7 
Pa.Dist.&Co. 391; Kolaski’s Case, 6 
Pa.Dist.&Co. 446. 

8. Kerr v. Atwood, 74 N.E. 917, 
188 Mass. 506; Hunt vy. Holston, 70 N. 
E. 96, 185 Mass. 137; Hall v. Hall, 
8 Allen (Mass.) 5; Lothrop v. Ide, 
13 Gray (Mass.) 93; Snow v. Clark, 
9 Gray (Mass.) 190; Kolaski’s Case, 
6 Pa.Dist.&Co. 446; Com. v. Deuel, 
8 Pa.Dist. 431. 

[a] Beturn as evidence.—Where 
the return on a tax warrant states 
that the collector has made diligent 
search for goods of the taxpayer, 
without finding any, it is prima facie 
evidence in favor of the collector to 
show a diligent search. Kerr v. At- 
wood, 74 N.H. 917, 188 Mass. 506 (ac- 
tion for damages for false imprison- 
ment). 

9. Nea vy. Welch, 19 N.H. 105; 
Kinsley v. Hall, 9 N.H. 190. ‘ 

10. Bowker vy. Lowell, 49 Me. 429. 

11. Hartland v. Church, 47 Me. 169; 
Kinsley v. Hall, 9 N.H. 190. 

.. 12... Webster v. Seymour, 8 Vt. £35. 

13. Appleton vy. Hopkins, 5 Gray 
(Mass.) 530; State v. Widman, 72 So. 


782, 112 Miss. 1; Ex p. Flynn, 23 Ohio! 172; -Commonwealth v. 


NeP NES. 113: 
S:O7s4 78 

14. Spinney v. Town of Seabrook, 
104 A. 248, 79 N.H. 34. 


Charleston v. Oliver, 16 


15. Clark v. Gray, 94 A. 881, .113 
Me. 443. 

16. Reg. v. Morris, 21 U.C.Q.B. 
(Ont.) 392. 


17. Atwater v. O’Reilly, 71 A. 505, 
81 Conn. 367. : 

[a] Sufficiency of complaint.—A 
proceedihg under Gen. St. (1902) § 
2395, as amended by Pub. Acts (1907) 


p 619 ec 50, authorizing the commit-, 


ment of persons failing to pay milita- 
ry taxes, ete., is a special statutory 
proceeding, and is not an action gov- 
erned by ordinary rules of pleading 
in civil or criminal cases, and its pur- 


pose is not to enable the tax collec-'| 
tor to obtain a judgment for the 


amount of the taxes, nor to require 


him to establish before a court the; 


validity of the same; and a complaint 
under such statute, which describes 
complainant as the tax collector of a 


town, duly appointed and qualified, 


and that defendant has failed to pay 
the military commutation taxes as- 
sessed against him for the annual 


town taxes of designated years, which, 


taxes became due on designated dates, 
that payment thereof has been legal- 
ly demanded, and that defendant has 
failed to pay the same, is sufficient 
to give the court jurisdiction to or- 
der the commitment of defendant for 
nonpayment of such taxes. Atwater 
v. O’Reilly, 71 A. 505, 81 Conn. 367. 

1s. Atwater v. O’Reilly, 71 A. 505, 
81 Conn. 367. 

19. Atwater v. O'Reilly, supra, 

20. State v. Smith, 
216; Matter of Nichols, 54 N.Y. 62; 


Matter of McLean, 16 N.Y.S. 417, 62, 


Hun 1; McLean v. Jephson, 13 N.Y.S. 
834, 26 Abb.N.Cas. 40; McMahon v. 
Redfield, 12 Daly (N.Y.) 1; Matter of 
Kahn, 19 How.Pr. (N.Y.) 475, 11 Abb. 
PrESL4& 

21. Smith v. Keniston, 100 Mass. 
Wertz, 20 Pa. 


and commitment.®® 


31 N.J.Law 


Where the statute authorizes 


Dist. 820. 

[a] Signing by proper authority.— 
Under a statute authorizing the bur- 
gess, or any member of the borough 
council, to issue the precept, a war- 
rant signed by the secretary of the 
borough council is good. Common- 
wealth v. Wertz, 20 Pa.Dist. 820. 

22. Com. v. Lewis,:23 Pa.Dist. 67; 
In_ re Collection of Poll Tax, 44 A. 
805, 21 R.I. 582; Rogers -v. Marlbor- 
ough County, 11.S.B. 383, 32 S.C. 555 
Flint v. Whitney, 28 Vt. 680. 

. {a] Thus a tax warrant command- 
ing the officer on nonpayment to ‘“pro- 
ceed. as the law directs” is not suffi- 
cient to authorize an arrest. Flint v. 
Whitney, 28 Vt. 680. ; 
23. ‘Wilcox v. Gladwin, 50 Conn. 


77 
24. In re Sommer, 28 Pa.Co. 93. 
25. In re Sommer, supia. es 

26. Fenlason v. Shedd, 84 A. 409, 
109 Me. 326; Jacques v. Parks, 52: -A. 
763, 96 Me. 268; State v. Jones, 28 
S.E. 347, 121 N.C. 616; Shaw v. Peck- 
ett, 26 Vt: 482. ae 

[a] Thus the contention that, if, 
an arrest for failure to pay a tax was 
prematurely made, the claim of ex- 
emption from arrest for the full time 
prescribed by the statute by per- 
emptorily declining to pay the tax 
was waived, cannot prevail. Fenla- 
son v, Shedd, 84 A. 409, 109 Me. 326 
(the refusal to pay a tax is presumed 
to continue for twelve days, and the 
refusal to pay during the whole of 
twelve days is the basis of arrest). 

27. Hartland v. Church, 47 Me. 
169; Hubbard v. Garfield, 102 Mass. 
72: Bassett v. Porter, 4 Cush. (Mass.) 
487. 


28. Smith v. Clark, 21 A. 491, 53 
N.J.Law 197. . 

29. Kelley v. Noyes, 43 N.H. 209; 
Flint v. Whitney, 28 Vt. 680. 

30. Wilcox v. Gladwin, 50 Conn. 
77; Boardman v. Goldsmith, 48 Vt. 
403; Flint-v. Whitney, 28 Vt. 680; 
Henry v. Tilson, 19 Vt. 447. 
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no one other than the collector to arrest and com- 
mit the delinquent taxpayer, a commitment by the 
justice of the peace is invalid.*1 He cannot, since 
this is a civil process, break open an outer door of 
a house in which the delinquent lives.*? 

[§ 1411] ¢. Liability of Officers. If the officer 
proceeds under an insufficient warrant, exacts illegal 
charges, or fails to comply strictly with the stat- 
ute, he becomes liable as a trespasser.** This is 
the case where he fails to levy on personal property 
which is available for the purpose,** or where he 
does not comply with the law requiring him to de- 
posit a certified copy of his warrant with the jailer.** 
But a mere neglect to indicate, on the copy of the 
warrant left with the jailer, that the warrant was 
under seal, does not make the arresting officer a 
trespasser ab imitjo.°¢ 

[§ 1412] d. Release or Discharge. One impris- 
oned for nonpayment of taxes may obtain his re- 
lease on giving bond,*7 or on the poor debtor’s 
oath;** but he is not entitled as of right to the 
writ of personal replevin and to be discharged there- 
on,*® or to be released simply on his production. of 
sufficient property to pay the tax;*® nor can he 
take advantage of an order releasing the collector 
from his personal liability to the town for the taxes 
in question.*+ 

[§ 1413] e. Defenses. As a defense to the arrest, 
defendant may show his nonliability for the partic- 
ular tax in question,t? but he cannot object that 
the levy or assessment was excessive, at least if he 
made no effort to have it corrected at the proper 
time.**. ; : 
_. [§ 1414] F. Remedies 
ment**4—1. Limitations of Judicial Authority. If 
the power of taxation is illegally exercised, it is an 


v. Trapp, supra. 


:°67; Commonwealth v. Deuel, 8 
Pa.Dist. 431. pd ae Ve 67s 

'SYfajeCommitment must be made by 
collector:and should set forth allfacts | 
justifying ‘the imprisonment together 
with-a statement of amount of taxes 
and costs.” Commonwealth v.*Lewis, 


(2d) 202; 


23> .Pa:Dist.: 67; Commonwealth v. | 232. - 
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for Wrongful Enforce- | 


47. U.S.—Port Angeles Western R. 
Co: v. Clallam County, Wash., 20 F. 
Nye v. Washburn, 125 F. 
817; Steubenville, etc., R. Co. v..Tus- 
carawas County, 22 F.Cas.No. 13,388. : 
-' Conn.—Dobb v. Hartford, 25 Conn. 


“wy ay on ot gone. Baas: ate ' 
; Pe | 
a 
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some specific limitation of the remedy imposed by 
law, the party injured may resort to the courts to 
vindicate his right against those who attempt such 
invasion, by any form of action which he could use 
against any other wrongdoer with respect to the 
same class of wrongs.*® For cogent reasons of pub- 
lic policy, however, the courts are slow to interfere 
with the orderly and speedy collection of the public 
revenues, and will not interfere with proceedings 
to enforce the payment of taxes except in the clear- 
est cases and for the most imperative reasons.*7 In 
some jurisdictions they are forbidden by statute 
to issue the writ of injunction to restrain or inter- 
fere with the collection of taxes,*® and in others 
the legislature has restricted the scope of judicial 
authority in these matters by various other provi- 
sions.*® Thus, under statutes prevailing in some 
jurisdictions, it is held that the only remedy for 
the wrongful assessment of one of several parcels 
of land is by a petition for abatement.®° Independ- 
ently of these statutes, the courts are always dis- 
posed to remit the complaining taxpayer to such 
remedies as are provided for him by the common 
law or by the acts governing the proceedings in 
tax cases;°! and they refuse to stop the process of 
collection on allegations of mere irregularity or of 
unfairness not involving a violation of the funda- 
mental law.®? 

[§ 1415] 2. Injunction—a. Nature of Remedy. 
Suits to enjoin the collection of a tax are equitable 
in nature,°*® and, where grounded on the illegality of 
an assessment, constitute a direct, as opposed to a 
collateral, attack on the assessment.®* 

[§ 1416] b. Who May Seek Relief*>*—(1) In Gen- 
eral. 


{Some special matter of equitable cog- 
nizance. . INegality, hardship, 
or irregularity alone in respect of tax- 
ation or of its exaction in a concrete 
‘caSe will not suffice to justify the 
‘interposition or action of a court of 
‘equity at the instance of a complain- 
ing aay ae enon v. American 
umber xport’' Co., 71 So. 
195 Ala: 572. — Euan 


Deuel, 8. Pa.Dist.:43L. 
-) 32..° Gordon v. Clifford, 28 N.H. 402.) 
~ 33. Wilcox v. Gladwin, .50 Conn.’ 
77; Townsend .v.. Walcutt, 3 Metce. 
(Mass.) 152; 
48 Vt. 403. ; 
34. Snow v. Clark, 9 Gray (Mass.) 
190; Flint v. Whitney, 28 Vt. 680, 
35. Gordon v. Clifford, 28 N:H. 
402; Henry v. Tilson, 19 Vt. 447. v2) 
~ 86. Gordon vy. Clifford, 28 N.H. 402. : 
37. Athens v. Ware, 39 Me. 345;} 
Hoxie v. Weston, 19 Me. 322. ' 
_ 38. Skinner v. Lyford, 73 Me. 282., 
- 39. Aldrichs.v,, Aldrich, 8 Metc.: 
(Mass.) 102. 
40. Osgood v. Welch, 19 N.H. 105. ' 
41. Hoxie v. Weston, 19 Me. 322. 
_.42. Draves v. People, 97. Ill,App. 
151; McLean v. Jephson, 25 N.E: 409, 
123 N.Y.).142,.9 L.R.A: 493. yi 
{a] TIllustration.—Defendant may 
show the illegality of the assessment ) 
by reason of the assessor’s lack of, ju-| 
risdiction. McLean v. Jephson, 25 N.| 
B. 409, 123 N.Y. 142, 9 L.R.A. 493. 
43. In re McLean, 3 N.Y.S. 45,,50 
Hun 604 [aff 6 N.Y.S. 230, 53 Hun 636,’ 
3 Silv.Sup. 314]. i 
44. Defenses in actions for unpaid 
taxes see supra §§ 1388-1391. , 
Recovery of taxes paid see supra, 
§§ 1258-1288. H 
45. Western,Union Telegraph Co.' 


Boardman y. Goldsmith, | 21 
ae 


Mortg., etc., 


Ga.—Scofield v. Perkerson, 46 Ga. 
350; Cody v. Lennard, 45 Ga. 85; Eve 
v. State, 21 Ga. 50. 

Tll.—Felsenthal v. Johnson, 104 Ill. 


Kan.—Kansas Pac. R. Co. v. Rus- 
sell, 8 Kan. 558. : 


N.Y.-Brass v. Rathbone, 40 N.¥.S. | 


466, 8 App.Div. 78 [aff 47 N.E. 905, 
153 N.Y. 485]; Messeck v. Columbia 


County, 50 Barb. 190; New York L. 


Ins. Co. v.. New: York, 11. N.Y.Super. | 


192, 1 ‘Abb.Pr. 250. 
Nan oR ne v. Boyd, 26 A. 5, 155 Pa. 
_ 48. - See statutory provisions, 
Injunction to restrain collection of 
taxes see infra §§ 1415-1469. 
49. ‘See statutory provisions. 


50. Schwarz v. City of Boston, 24. 


N.E. 41,:151 Mass. 226. 

51. 
Clallam County, Wash., 36 F.(2d) 956 
[aff 44 F.(2d) 28, and cert den 51 S. 


Ct. 495];’ Bower v. American Lum- 


ber & Export Co., 71.So0. 100, 195 Ala. 
572; Bolton v. Terra Bella Irr. Dist., 
(Cal.App.) 289 P. 678; Philadelphia 

Co. v. Omaha, 90 N.W. 
1005, 65 Neb. 938, 57 L.R.A. 150. 

[a] 
afford no relief to or for a complain- 
ing taxpayer, or one assessed as a 
taxpayer, unless his case presents 


*By FELIX C. GRABER (§§ 1414-1487). 


a: v. Sullivan, 173 F. 456 


Port Angeles Western R. Co. v., 


Relief in equity.—‘“Equity will 


52. Linton v. Athens, 53 Ga. 588: 
Whittaker v. Janesville, 33 Wis. 76. 

53. Connecting Gas Co. v. Imes, 11 
F.(2d) 191; State v. Superior Court 
for Stevens County, 161 P. 77, 93 
Wash. 433. . 

54, Boonville Nat. Bank vy. Schlotz- 
hauer,; 298 S.W. 732, 317 Mo. 1298, 55 
A.L.R, 489; T. J. Moss Tie Co. y. Al- 
len, (Mo.App.) 8: S.W.(2d) 1038; 
Brown v. First Nat. Bank, (Tex.Civ. 


App.) 175 S.W. £122: 


55. Parties to suits for in unctio 
see infra §§ 1445, 1446. : ai 


56. U.S.—Atchison, T. & S. F. Ry. 
tt hi Gog OO 


eed he 
Fla.—West Virginia Hotel Corpora- 
tion v. Barbee, 134 So. 230; West Vir- 


‘ginia Hotel Corporation v. W. C., - 
=ter Co., 132 So. 842. eis 


Ill,—lLyle v. Jacques, 101 Ill. 644. 

N.Y.—Skeel v. Thompson, 9 How. 
Pr. 478. 

Wyo.—Baker v. Paxton, 215 P. 257, 
29 Wyo. 500. 

[a] Rule applied.—(1) Where the 
property of complainant and of oth- 
ers whose property is subject to a like 
levy for taxation is illegally under- 
assessed to substantially the same ex- 
tent, complainant is entitled to no re- 
lief in a suit to restrain the illegal 
assessment. Atchison, T. & S. F. Ry. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


WaT } tee toe ' e - 
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rule, the bill for an injunction can be brought only 
by a taxpayer,*®? and only by one whose own prop- 
erty is affected by the tax in question, no one. being 
permitted to enjoin the collection of taxes assessed 
against another.°* As between the lessor and the 
lessee of a railroad, the former may sue to enjoin 
the collection of taxes on it, when ultimately lia- 
ble for such taxes under the terms of the lease.5° 
The owner of the equity of redemption in mortgaged 
property is not debarred by the mortgage from suing 
to enjoin illegal taxes,*° and after foreclosure he 
cannot sue unless bound to pay the tax.64 A mort- 
gagee of personal property who is not the tax debt- 
or, on tendering the taxes which are a lien on the 
property, is entitled to enjoin its sale except as it 
may be sold subject to the mortgage.®? While the 
United States holds the title to lands in trust for 
Indian allottees, it may enjoin the collection of taxes 
imposed by local authorities in violation of the trust 
agreement, and may prosecute the suit to a decree, 
even after the trust period has expired, in the ab- 
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sence of objection by the allottees.®* 

[§ 1417] (2) Corporation and Stockholders. . A 
corporation cannot maintain a suit to enjoin the col- 
lection of taxes assessed on the shares of stock held 
by its individual stockholders,*4 except where, by: 
statute, it is primarily liable for the payment of such 
taxes, having the right to reimburse itself out of. 
dividends or otherwise;*°* but it seems that in, the 
reverse case a stockholder may sue to enjoin taxes 
assessed on the stock of the corporation.®® 

[§ 1418] c.,General. Principles Governing Issu- 
ance®’—-(1) Violation of Right Generally. A court 
of equity has no power to enjoin ‘a lawful officer from 
discharging a lawful duty under a valid law,®® and 
it is not sufficient to clothe the court with jurisdic- 
tion in a suit to restrain the collection of a tax to 


say simply that, unless the court extends its restrain- 
ing hand, hardships will follow, or irreparable dam-- 
age will ensue, because the officer delegated to exe- — 


cute such law may act unwisely or injuriously to 
the party seeking relief.°® An injunction will not 


| ae i a 


Co. v. Sullivan, 173 F. 456, 97 C.C. A. 1. 
(2) So a taxpayer cannot complain 
of an assessment where it did not 
appear that the method of assessment 
affected such taxpayer in a different 
way from other taxpayers similarly 
situated or placed on him a greater 
proportionate burden (West Virginia 
Hotel Corporation v. Barbee, (Fla.) 
134 So. 230; West Virginia Hotel Cor- 
poration v. W.C. Foster Co., (Fla.) 132 
So. 842), (3) nor, where the improve- 
ments on his property are worth sev- 
eral times the value of the land, does 
he show prejudice by asserting the 
land was assessed at full value while 
the improvements were assessed at 
only one-half the full value (West 
Virginia Hotel Corporation v. Barbee, 
supra; West Virginia Hotel Corpo- 
ration v. . C. Foster Co., supra). 
(4) That the state board of equaliza- 
tion after ordering an increase of all 
grazing lands in the county, increased 
only one of two classes of grazing 
lands adopted by the county authori- 
ties, although doubtless illegal, will 
not support a suit for injunction 
against the tax by one whose land 
was not grazing land. Baker v. Pax- 
ton, 215 P. 257, 29 Wyo. 500. (5) A 
person having his principal place of 
pusiness in one city and residing in 
another is not entitled to an injunc- 
tion to restrain the collection of a 
personal property tax in the latter if 
he does not show that he is taxed An 

oth places for the same_property. 
Spool a Thompson, 9 How.Pr. (N.Y.) 
478. e saan 

[b] Partnership cannot enjoin the 
sale of the individual personal prop- 
erty of one partner for taxes due from 
the firm. Lyle v. Jacques, 101 Ill. 


44, 
57. Center Tp. v. Hunt, 16 Kan. 
430; State v. McLaughlin, 15 Kan. 


228, 22 Am.R. 264; Hopewell Tp. Bd. 

of Education v. Guy, 60 N.B. 573, 64 

OhioSt. 434; Oakwood Independent 

School Dist. v. Liberty Common 

School Dist. a 34, (Tex.Civ.App.) 
.W.(2da) 174. ; 

Fe ae Benedicta v. Compania 

de los Ferrocarriles de Puerto Rico, 

262 F. 932; Tayses Vv. Dunn, 116,-F: 
54 C.C.A. 549. 

cy an Page County v. Jenks, 65 

Til. 275. rieiey 

Kan.—Missouri Panes etc,, R. Co. v. 

ton, 7 Kan. 2382, 

ay oceans vy. Klein, 36 S.W.(2d) 

833, 287 Ky. 555; Cossar v. Klein, 14 

S.W.(2a) 160, 227 Ky. 768. 

* wra.—Baldwin v. Washington Coun- 

ty, 36 A. 764, 85 Md. 145 [error dism 


13 S.ct. 939, 168.U.S. 705, 42 L.Ed. 


1213]. 
A oo Silos vy. Guthrie, 41 P. 383, 3 
‘Okl. 26. 

Tex._—Oakwood Independent School 
Dist. v. Liberty Common School Dist. 


joins him as a defendant. 


No. 34, (Civ.App.) 10 S:W.(2d) 174. 

[a] Thus a stockholder has no 
right to bring an action for the benefit 
of other stockholders for the purpose 
of enjoining collection of taxes pend- 
ing an appeal in a quarterly court. 
Cossar y. Klein, 36 S.W.(2d) 833, 237 
Ky. 555; Cossar v. Klein, 14 S.W.(2d) 
160, 227 Ky. 768. 

[b] Holder of bonds of corpora- 
tion 
standing to enjoin the,collection of 
taxes on the mortgaged property, un- 
less where he alleges that the mortga- 
gee refuses to bring the suit and 
Bayles v. 
Dunn, 116 BF. 185, 54. C.C.A. 549. 

59. Columbus, etc., R. Co. v. Grant 
County, 65 Ind. 427. 

60. Flint, ete. R. Co. v. Auditor- 
Gen., 2 N.W. 835, 41 Mich. 635. 

Sholes v. Omaha, 111 N.W. 364, 
78 Neb. 576. 

[a] Thus, after the purchase of 
mortgaged premises at foreclosure by 
the mortgagee, the mortgagor cannot 
sue to restrain the collection of taxes 
levied after the execution of the mort- 
gage, unless bound by a special coy- 
enant.to pay such future assessments. 
Sholes v. Omaha, 111 N.W. 364, 78 
Neb. 576. 

62. First Nat. Bank v. Kelly, 162 
N.W. 901, 36 N.D. 546. 

63. United States v. Chehalis Coun- 
ty, 217 F..281. 

64. U.S.—People’s Nat. Bank v. 
Marye, 107 F. 570 [mod and aff 24 
S.Ct. 68, 197 U.S5 272, 48 Li. kd. 180]. 

Minn.—Waseca County Bank v. Mc- 
Kenna, 21 N.W. 556, 32 Minn, 468. 

Mo.—Hannibal First “Nat. Bank v. 
Meredith, 44 Mo. 500. 

Ohio.—Cleveland Trust Co. v. Lan- 
der, 19 OhioCir.Ct. 271, 10 OhioCir. 
Dec. 452. 

S.D.—Northwestern Loan, etc., Co. 
v. Muggli, 65 N.W. 442, 8 S.D. 160. 

65. Hannan vy. First Nat. Bank, 269 
F. 527 [appeal dism 45 S.Ct..9, 266 
U.S. 638, 69 L.Ed. 482]; Citizens’ Nat. 
Bank of Charleston v. Melton, 171 F. 
751; Charleston Nat. Bank v. Mel- 
ton, 171 F. 743; People’s Nat. Bank 
v. Marye, 107 F. 570 [mod _ and aff 24 
S.Ct. 68, 191 U.S. 272, 48 L.Ed. 180]; 
Mercantile Nat. Bank v. Hubbard, 105 
F. 809, 45 C.C.A. 66 [rev on_ other 
grounds 22 S.Ct. 908, 186 U.S, 458, 
46 L.Ed. 1247]; Covington First Nat. 
Bank v. Covington, 103 F. 523 [aff 
95 S.Ct. 562, 198 U.S. 100, 49 L.Ed. 
963]; Whitney Nat. Bank v. Parker, 
41 F. 402; Evansville Nat. Bank v. 
Britton, 8 F. 867, 10 Biss. 503 [aff 
105 U.S. 322, 26 L.Ed. 1053]; Knopf v. 
Chicago First Nat. Bank, 50 N.H. 660, 
173 Ill. 331; Jones v. Rushville Nat. 
Bank, 37 N.E. 338, 138 Ind. 87.. See 
Roberts v. American Nat. Bank of 
Pensacola, 121 So. 554, 97.Fla. 411 
[foll Folsom vy. First Nat. Bank, 121 


‘Bank, 12 F.-93. 


secured ky mortgage has. no | 


So. 559, 97 Fla. 425, and Folsom’ Vv. 


First Nat. Bank, 121 So. 560,97 Flas 


424] (national bank may sue in be- 


half of- stockholders to enjoin cellee=: 
‘tion of taxes on its shares claimed to. 
‘be invalid). ; 


i ? ROPLOS 
-66. Hills v. National Albany Exch: 


67. Legality of tax see infra $§§ 
1420, 1421. Ye: 

68. Brooksville Abstract © Co.: |v. 
Kirk,. (Fla.) 133 So. 629; Beauty 
Spring, Water Co. of? Lyons Falls. v- 
Village of Lyons Falls, 134 N.Y.S. 
290, 149 App.Div: 418 [aff 130 N.Y-.S. 
845, 71 Mise. 577,, and aff 104 :N.E. 
1126, 210 N.Y. 601]; Southern Oregon 
Co. v. Quine, 139 P. 332, 70 Or. 63. 
And see cases infra note 69. ey 

La] Rule applied.—(1) The holder 
of lands whose title is threatened by 
a ‘suit by the, United States cannot 
enjoin the collection of the taxes, and 
have a receiver appointed pending de- 
termination of the suit, where the tax 
officers have proceeded in accordance 
with Lord L. §§ 3586, 3669, 3674, as 
amended by L. (1913) pp 325, 331, a 
§§ 2, 15, 17, and L. (1913) p 335 § 21, 
relating to assessments. Southern 
Oregon Co. v. Quine, 139 P. 332, 70 Or. 
63. (2) Plaintiff waterworks com- 
pany is not entitled to restrain the 
enforcement of village taxes against 
its property for constructing and in- 
stalling a village system, because of 
the inadequacy of plaintiff's. supply. 
Beauty Spring Water Co. of Lyons 
Falls v. Village of Lyons Falls, 134 
N.Y.S. 290, 149 App.Div. 418. [aff 130 
N.Y.S. 845, 71 Misc. 577. and aff 104 
N.E. 1126, 210 N.Y. 601]... (3) Com- 
plainant is not entitled to enjoin col- 
lection of taxes on the: ground: that 
its abstract plant would, be valueless 
in the hands of others. without com- 
plainant’s aid in explaining the .on- 
tents thereof. Brooksville Abstract 
Co. v. Kirk, (Fla.) 138 So. 629. 

69. Cal.—F remont v. Mariposa 
County, 11 Cal. 361. 

Colo.—Breeze v. Haley, 13 P. 918, 
10 Colo. 5. 

Fla.—Bloxham v. Consumers’ Hlec- 
tric Light, etc., Co., 18 So. 444, 36 Fla. 
519, 51 Am.S.R. 44, 29 L.R.A. 507; 
Finnegan v. Fernandina, 15 Fla. 379, 
21 Am.R. 292. 

Ind.—Scobey v. Decatur County, 72 
Ind... 55. : 

Kan.—Osawatomie Lumber Co. v. 
Chandler, 135 P. 601, 90.Kan. 561. 

Or.—Southern Oregon Co. v. Quine, 
139 P. 332, 70.Or. 63, : 

Tex.—McMahan v. Morgan, (Civ. 
App.) 151 S.w. 1123. ; 

“The courts cannot enjoin an officer 
of the state from the collection of 
the state’s taxes merely because they 
think he might adopt a mode which 
would be fairer and more equitable, 
if the mode he is pursuing is author- 
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lie to prevent suit where the officer refused to sue 
to enforce the void tax liens,7° nor to restrain the 
collection of fees ordered by the county court to be 
added to unpaid taxes to cover costs of collection 
by the sheriff, where the tax roll is still in his hands, 
without authority to enforce collection, and is merely 
kept open by him, by order of such court, for the 
voluntary payment of taxes.74 So collection of a 
tax will not be enjoined for failure) of the board of 
equalization to adopt authorized rules and regula- 
tions.72, Where the correct amount of a tax was 
rendered, officials may be enjoined from collecting 
a greater amount,’* and, where complainants have 
paid in full the tax in question, a court of equity 
will restrain proceedings to collect it again.74 

[§ 1419] (2) Illegality of Tax and Irregularity 
in Proceedings—(a) General Rules. <A court of eq- 
uity may, in the absence of statutory prohibition,’® 
enjoin the collection of a tax which is entirely ille- 
gal or levied without any authority, and which, there- 
fore, in justice and good conscience, the citizen ought 
not to be compelled to pay,‘® provided there are cir- 
cumstances which bring the particular case under 


ized by the statute. It is only when , 187. 
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‘not unreasonably.$? 


| 


[§§ 1418-1419 


some recognized head of equity jurisdiction,’ and 
provided there is no adequate remedy at law for the 
redress of the injury which would be inflicted by 
enforeing payment of the tax.7% The remedy is not 
looked upon with favor by the courts, however,’® 
and the power will be cautiously exercised,*® and 
Thus an injunetion will be is- 
sued only in a very plain case,** and where the in- 
jury to the complaining party is substantial;** the 
relief will not be granted on account of mere errors 
or irregularities in the proceedings not affecting the 
substantial justice of the tax,8* nor on account of 
technical: ‘ohjections or circumstances of hardship 
in the particular case which do not undermine the 
foundations of complainant’s obligation to pay his 
tax,° nor when the relief will result in injustice.** 

State or local tax. Courts of equity are more re- 
luctant to enjoin the collection of a state tax than 
to enjoin collection of a municipal tax.87 

Statutory prohibition. Effect will be given to stat- 
utes prohibiting interference by injunction with the 
collection of taxes,®* and, where another adequate 
remedy is provided, such statutes are not in con- 


926, 77. N.H. 451. 


the tax is fllegal, or is being illegally 
collected, that an injunction should 
be granted.” Bloxham v. Consumers’ 
Electric Light & Street R. Co., 18 So. 
444, 36 Fla. 519, 51 Am.S.R. 44, 29 
L.R.A. 507. 

.{a] Adverse weather conditions.— 
(1) The fact that the weather and 
market were unfavorable at the time 
defendant proceeded to distrain is no 
ground for injunction (Breeze v. Ha- 
ley, 13 P. 913, 10 Colo. 5), (2) espe- 
cially where plaintiff by his conduct 
and requests largely induced the de- 
lay to the unfavorable time (Breeze 
v. Haley, supra). 

[b]) Levy on excessive property.— 

On suit to restrain the collection of 
taxes, and the sale of certain personal 
property that excessive property was 
levied on is not available to plaintiff. 
McMahan v. Morgan, (Tex.Civ.App.) 
151 S.W. 1123. 
' [ce] Levy ‘on property not repre- 
sented by tax.—Injunction against the 
sale of a mule under a tax fieri facias 
because the tax represented a tax on 
property other than the mule is prop- 
erly denied. J. A. Fisher & Son vy, 
Watson, 158 S.E. 584, 172 Ga. 699. 

{d] Taxpayer as creditor of mu- 
nicipality.—Where a person whose 
property has been assessed for taxa- 
tion by a city or county is a creditor 
of the municipality, he cannot have an 
injunction to restrain the collection of 
the tax until his debt shall have been 
paid. Fremont v. Mariposa County, 
11 Cal. 361;\ Finnegan v. Fernandina, 
15 Fla. 379, 21 Am.R. 292; Scobey v. 
Decatur County, 72 Ind. 551.4 

[e] Failure to search for other 
property or issue alias warrant.—Al- 
though the sheriff had not searched 
for personal property, and the county 
treasurer had issued no alias tax war- 
rant to another county, pursuant to 
Gen. St. (1909) §§ 94381, 9432, an in- 
junction sought against the enforce- 
ment of a tax warrant, under § 9236, 
against property which the taxpayer 
had sold and conveyed, was properly 
denied. Osawatomie Lumber Co, v. 
Chandler, 135 P. 601, 90 Kan. 561. 

Irreparable damage resulting from 
enforcement of illegal tax see infra § 
1428. 

70. Raley v. Bitter, (Tex.Civ.App.) 
170 S.W. 857. 

71. Oregon Real-Estate _Co. vy. 
: cr sais County, 58 P. 106, 35 Or. 

85. 

72. Baker v. Paxton, 215 P. 257, 29 
Wyo. 500. 

73. Koonce v. Pierce Petroleum 
Corporation, 3 S.W.(2d) 9, 176 Ark. 


Excessive assessment see infra §§ 
1424, 1425. 

74. Adams v. Floyd, 83 S.E. 223, 
142 Ga. 607; Erie Elevator Co. v. Jer- 
sey City, 90 A. 8, 83 N.J.Eq...71 [aff 
92 A. 599, 84 N.J.Eq. 176]. 

[a] Payment in another county.— 
An injunction ‘to restrain collection 
of a tax on a plantation lying in part 
in defendant county and in part in 
another county, where the owner had 
properly paid the taxes in the other 
county, in which the improvements 
were, is erroneously dissolved. Ad- 
ae v. Floyd, 83 S.E. 223, 142 Ga. 
75. See statutory provisions; and 
eases infra notes 88—91. 

76. U.S.—Allen v. Baltimore, etc., 
R..Co., 5 S.Ct..925, 962, 114 US. 311, 29 
L.Ed. 200. : 
ae Me eae v. Boling, 11 Cal. 

Fla.—Roberts v. American Nat. 
Bank of Pensacola, 115 So. 261, 94 
Fla. 427. 

Neb.—Morse v. Hitchcock County, 
27 N.W. 637, 19 Neb. 566. 

Ohio.—Kraay v. Gibson, 2 OhioN.P. 
NES. Do te 

Pa.—Delaware, L. & W. R. Co. v. 
Luzerne County Com’rs, ®1 A. 889, 
245 Pa. 515; Graham vy. Lawrence 
County Com’rs, 99 Pa.Super. 245; In 
re Homestead Borough Taxes, 20 Pa. 
Dist. 661; Peoples’ Passenger R. Co. 
vy. Taylor, 10 Pa.Dist. 343; Delaware, 
ue R. Co. v. Scranton City, 5 Pa.Co. 

Va.—Shenandoah Valley R. Co. v. 
Clarke County, 78 Va. 269. 

Ont.—Bell v. Town, 9 Ont.W.N. 182 
[mod 34 Ont.L. 410, 9 Ont.W.N. 44]. 

77. See infra §§ 1428-1437. 

78. See infra §§ 1429-1435. 

79. Colo.—Kendrick, County Treas- 
urer, v. A. Y. & Minnie Min. & Mill. 
Co., 164 P. 1161, 63 Colo. 214; Walsh 
v. Sprankle, 121 P. 951, 21 Colo.App. 
129; Insurance Co. of North America 
v. Bonner, 42 P. 681, 7 Colo.App. 97. 

Conn.—Waterbury Sav. Bank v. 
Lawler, 46 Conn, 243. 

Ill.—Swinney v. Beard, 71 Ill. 27. 

N.H.—Rowe v. Town of Hampton, 
76 A. 250, 75 N.H. 479. 

N.D.—Bismarck Water Supply Co. 
v. Barnes, 153 N.W. 454, 30 N.D. 555, 
L.R.A.1916A 965. 

S.D.—Sioux Falls Savings Bank v. 
Minnehaha County, 135 N.W. 689, 29 
S.D. 146, Ann.Cas.1914D 910. 

80. Delaware, L. & N. R. Co. v. Lu- 
zerne County Com’rs, 91 A. 889, 245 
Pasi pila. 

81. Town of Bow v. Farrand, 92 A. 


| Dee: 
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82. Risty v. Chicago, R. I. & P. Ry. 
Co., 297 F. 710 [aff 282 F. 364, cert 
den 45 S.Ct. 122, 266 U.S. 622, 69 L. 
Ed. 473, dism appeal den 45 S.Ct. 229, 
266 U.S. 622, 69 L.Ed. 473, and aff in 
part and rev on other grounds in 
part 46 S.Ct. 286, 270 U.S. 378, 70 L. 
Ed. 641]; Camunas v. New York & 
PORTS: 9S. Con 2600840 iil Cela 


76. 
83. Lyons v. School District of 
Joplin, 278 S.W. 74, 311 Mo. 349. 
84. U.S.—Taylor v. Secor, 92 U.S. 
575, 23 L.Ed. 663; Jackson Lumber 
Co, v. McCrimmon, 164 F. 759; Wood- 
man v. Latimer, 2 F. 842; Woodman 
v. Ely, 2 F. 839; Parmley v. St. Lou- 
is;ete.; IR. Cov18 7B: CasiNo. 10; 7or, 
S Dit) 
Ill—Munson v. Minor, 22 Ill. 594. 
Ind.—Ricketts v. Spraker, 77 Ind. 
371; Jones v. Summer, 27 Ind. 510. 
Iowa.—Security Sav. Bank v. Car- 
roli, 109 N.W. 212, 131 Iowa 605. 
Kan.—Chicago, etc., R. Co. v. Grant, 
40 P. 654, 55 Kan. 386; Dutton v. 
Citizens’ Nat. Bank, 36 P. 719, 53 Kan: 
440; Smith v. Leavenworth County, 
9 Kan, 296; Seward v. Rheiner, 43 P. 
423, 2 Kan.App. 95. 
Mo.—Dickhaus v. 
Mo.App. 76. 
Ohio.—Wagner v. Zumstein, 10 Ohio 
(Reprint) 515, 21 Cinc.l.Bul. 


Or.—Dant & Russell v. Pierce, 255 
P: 603, 122 Or. 337; Smith’ v. Hurl- 
burt, 217 P. 10938, 108 Or. 690; Nich=- 
olas vy. Yamhill County, 203 P. 593, 
102 Or. 615; Yamhill County v. Fos- 
ter, 399) Pi 286.5531 Or eto 4. 

Tenn.—King v. City of Bristol, 4 
S.W.(2d) 343, 156 Tenn. 648. 

Wis.—Hixon y. Oneida County,. 52 
N.W. 445, 82 Wis. 515. 

Defects or errors in proceedings for 
collection see infra § 1427. 

; ai tae eed in assessment see infra 

85. Wilson v. Hamilton County, 68 
Ind. 507; Graham vy. Chautauqua 
County, 2 P. 549, 31 Kan. 473; Bur- 
lington, etc., R. Co. v. Saunders Coun- 
ty, 19 N.W. 698, 16 Neb. 123: Clear- 
field Realty Co. v. County Commis- 
sioners, 21 Pa.Dist. 495. 

86. Sioux Falls Savings Bank vy. 
Minnehaha County, 135 N.W. 689, 29 
S.D. 146, Ann.Cas.1914D 910. 

87. Bismarck Water Supply Co. v. 
Barnes, 153 N.W. 454, 30 N.D. 555, L. 
R.A.1916A 965. 
88. Yancey v. 


Olderheide, 22 


e 


New Manchester 
Mfg. Co., 33 Ga. 622; Philadelphia 
Mortg., etc., Co. v. Omaha, 90 N.W. 
1005, 65 Neb. 98, 57 L.R.A. 150; Con- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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flict with constitutional provisions empowering 
courts to issue writs of injunction.’® 
prohibiting maintenance of suits to restrain the col- 
lection of any tax embraces illegal, as well as legal, 
taxes,°° but a statute prohibiting interference with 
state taxes does not apply to a suit to enjoin a local 
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[§ 1420] (b) Illegality of Tax—aa. In General. 


tinental Nat. Bank of Salt Lake City 
v. Naylor, 179 PB. 67, 54 Utah 49. 

[a] Applications of statute.—(1) 
Under Comp. L. (1907) § 2683, pro- 
hibiting injunction to restrain collec- 
tion except where tax is illegal or not 
authorized by law, the action of the 
board of equalization in determining 
the assessed valuation of bank stock, 
after hearing, is final, and not re- 
viewable in an action by the bank to 
restrain collection of the tax based on 
such assessment. Continental Nat. 
Bank of Salt Lake City v. Naylor, 179 
P. 67, 54 Utah 49. °(2) By whatever 
name called, any suit which has for its 
real end the enjoining of a tax or spe- 
cial assessment is within the purview 
of a statute prohibiting the granting 
of an injunction except the tax en- 
joined be levied or assessed for an il- 
legal or unauthorized purpose. Phil- 
adelphia Morteg., ete., Co. v. Omaha, 
Pee 1005, 65 Neb. 938, 57 L.R.A. 

89. Eddy v. Lee Tp., 40 N.W. 792, 
73 Mich. 123; Chamblee v. Tribble, 23 
S.C. 70. 

90. Snyder v. Marks, 3 S.Ct. 157, 
109 U.S. 189, 27 L.Ed. 901; Chamblee 
v. Tribble, 23 S.C. 70. 

91. Gilmer v. Hill, 22 La.Ann. 465. 

[a] For example, a parish tax. 
Gilmer v. Hitl, 22 La.Ann. 465. 

92. U.S.—City of Dallas v. Higgin- 
botham-Bailey-Logan Co., 37 F.(2d) 
513; Franklin v. Nevada-California 
Power Co., 264 F. 643 [aff 240 F. 485]; 
Clearwater Timber Co. v. Nez Perce 
County, 155 F. 633; McKnight v. Dud- 
ley, 148 F. 204, 78 C.C.A. 162; Wright 
v. Louisville, ete., R. Co., 116 F. 669 
fate WET 07 1007;,-°54 C:CLAc 672 _-(new: 
on other grounds 25 S.Ct. 16, 195 U.S. 
219, 49 L.Ed. 167)]; Gillette v. Den- 
ver, 21 F. 822; Albany City Bank 
ywoeMaher, .6)/F: 417,- 194 Blatchf. > 175; 
City Nat. Bank v. Paducah, 5 F.Cas. 
No. 2,743, 2 Flipp. 61; Foote v. Linck, 
9 F.Cas.No. 4,913, 5 McLean 616; 
Georgia v. Atkins, 10 F.Cas.No. 5,350, 
1 Abb. 22, 35 Ga. 315... . 

Ala.—Montgomery v. Sayre, 65 Ala. 
564; Mobile v. Baldwin, 57 Ala. 61, 
29 Am.R. 712. 

Ark.—Missouri Pac. R. Co. v. Coop- 
er, 286 S.W. 968, 171 Ark. 1188; State 
v. Mississippi, A. & W. Ry. Co., 212 
S.W. 317, 138 Ark. 483; Merwin v. 
Fussell, 124 S.W. 1021, 93 Ark. 336; 
Little Rock v. Barton, 33 Ark. 436; 
Oliver v. Memphis, etc., R. Co., 30 Ark. 


128. 
Dak.—Frost v. Flick, 46 N.W. 508, 
1 Dak. 131. 


D.Cc.— Alexander, v. Dennison, 9 
App.D.C. 562. [appeal dism 103 U.S. 
522, 26 L.Ed. 313]. i 

Fla.—Finnegan v. Fernandina, 15 


~ Fla. 379, 21 Am.R. 292. 


_ Ga.—Fulton Trading Co. v. Baggett, 
131 S.B. 358, 161 Ga. 669; City of At- 
Janta v. Standard Life Ins. Co., 101 
S.E. 122, 149 Ga. 501; Southwestern 
R. Co. v. Wright, 68 Ga. 311 [aff 6 
S.Ct. 375, 116 U.S. 231, 29 L.Ed. 626]; 
Georgia Mut. Loan Assoc. v. McGow- 
an, 59 Ga. 811; Vanover v. Davis, 27 
Ga. 354. 

Tll.—People’s Gaslight & Coke Co. v. 
Stuckart, 121 N.E. 629, 286 Ill. 164; 
St. Louis Merchants’ Bridge Co. v. 
Eisele, 104 N.E. 1013, 263 Ill. 50; Carr 
v. Arnold, 87 N.E. 870, 239 Ill. 37; 
Hanberg v. Western Cold Storage Co., 
82 N.E. 842, 231 Ill. 32; Allwood v. 
Cowen, 111 Ill. 481; Lemont v. Singer, 
etc., Stone Co., 98 Ill. 94; Kimball y. 
Merchants’, etc., Trust Co., 89 Ill. 611; 
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A statute | unconstitutional 
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Where a tax is illegal, because levied under an 


statute, or for an unlawful pur- 


pose, or by persons having no authority whatey- 
er to make the levy, or assessed on persons or 
property not subject to taxation, it is the doctrine 
of many cases that this is sufficient ground to jus- 


tify a court of equity in enjoining proceedings for . 


Swinney v. Beard, 71 Ill. 27; Vieley v. 
Thompson, 44 Ill. 9; Ottawa v. Walk- 
er, 21 Ill. 605, 71 Am.D. 121, 
Ind.—State Board of Tax Com’rs v. 
McDaniel, 160 N.E. 347, 199 Ind. 708; 
Croop v. Walton, 157 N.E. 275, 199 Ind. 
262, 53 A.L.R. 1386; State v. Clinton 
County, 68 N.E. 295, 70 N.E. 3738, 984, 
162 Ind. 580; Yocum v. Brazil First 
Nat. Bank, 48 N.E. 231, 144 Ind. 272; 
Senour v. Ruth, 39 N.E. 946, 140 Ind. 


316; Scott v. Knightstown, 84 Ind. 
108; Indianapolis, ete., R. Co. v. Tip- 
ton County, 70 Ind. 385; Riley v. 


Western Union Tel. Co., 47 Ind. 511; 
Jeffersonville v. Paterson, 32 Ind, 140; 
Toledo, ete., R. Co. v. Lafayette, 22 
Ind. 262; Cleveland, ete, R. Co. v. 
Ensley, 89 N.E. 607, 44 Ind.App. 538; 
Nyce v. Schmoll, 82 N.E. 539, 40 Ind. 
App. 555. 

lowa.—Blondel v. Woodbury Coun- 
ty, 212 N.W. 335, 203 Iowa 1099; Iowa 
Nat. Bank v. Murrow, 133 N.W. 769; 
Bednar v. Carroll, 116 N.W. 315, 138 
Iowa 338; Security Sav. Bank v. Car- 
roll, (109. N.W. 212, 131 Towa. 605; 
Smith v. Peterson, 99 N.W. 552, 123 
Iowa 672; Williams v. Peinny, 25 Iowa 
436; Olmstead v. Henry County, 24 
Iowa 33. | 

Kan.—Farmers’ & Bankers’ Life 
Ins. Co. v. Anderson, 232 P. 592, 117 
Kan. 451; Atchison, T. & S. F. Ry. Co. 
v. Board of Com’rs of Wyandotte 
County, 168 P. 687, 101 Kan. 618; 
Burnes v. Atchison, 2 Kan. 454. 

Ky.—Patterson y. Glover, 32 S.W. 
(2a) 338, 235° Ky. 755; Kentucky & 
West Virginia Power Co. v. Holliday, 
287 S.W. 212, 216 Ky. 78; City of Cov- 
ington v. Lovell & Buffington Tobacco 
Co., 263 S.W. 676, 204 Ky. 40; Mitchell 
v. Knox County Fiseal Court, 177 S.W. 
279 16 wisy. eoAeas) ) Biscal iCourt “oL 
Owen County v. F. & A. Cox Co., 117 
S.W. 296, 132 Ky. 738, 21 L.R.A.N.S. 
83; Mt. Sterling Oil, etc., Co. v. Rat- 
liff, 104 S.W. 993, 127 Ky. 1, 31 Ky.L. 
1229: Gates.v. Barrett, 79 Ky. 295, 
2 Ky.L. (abstract) 318. 

Md.—Baltimore v. Gail, 68 A. 282, 
106 Md. 684; Joesting v. Baltimore, 
55 A. 456, 97 Md. 589. : 

Mass.—Freeland vy. Hastings, 10 Al- 
len 570. 

Miss.—Rhodes v. Robinson, 67 So. 
899, 109 Miss. 114 [sug error dism 68 
So. 145, 109 Miss. 114]; Meridian v. 
Ragsdale, 6 So. 619, 67 Miss. 86. 

Mo.—Jacobs v. Cauthorn, 238 S.W. 
443, 293 Mo. 154; St. Louis, etc., R. Co. 
v. Epperson, 10 S.W. 478, 97 Mo. 300. 

Mont.—Barnard Realty Co. v. City 
of Butte, 145 P. 946, 50 Mont. 159. 

Neb.—Richardson v. Kildow, 218 N. 
W. 429, 116 Neb. 648; Chicago, B. & Q. 
R. Co. v. School Dist. No. 57, of Kear- 
ney County, 194 N.W. 479, 110 Neb. 
459; Farmers’ Co-op. Creamery & 
Supply Co. v. McDonald, 158 N.W. 
369; Union Pac. R. Co. v. Troupe, 155 
N.W. 230, 99 Neb. 73; Union Pac. R. 
Co. v. Cheyenne County, 90 N.W. 917, 
64 Neb. 777; Philadelphia Mortg,, etc., 
Co. v. Omaha, 88 N.W. 523, 63 Neb. 
280, 93 Am.S.R. 442 [aff reh 90 N.W. 
1005, 65 Neb. 98, 57 L,R.A. 150]; 
Grand Island, ete, R. Co. v. Dawes 
County, 86 N.W. 934, 62 Neb. 44; Mor- 
ris v. Merrell, 62 N.W. 865, 44 Neb. 
423. 

N.M:—Maxwell Land Grant Co. v. 
Jones, 213 P. 1034, 28 N.M. 427. 

N.C.—Barber v. Town of Benson, 
158 S.E. 245, 200- N.C. 683; Bond v. 
Town of Tarboro, 136 S.E. 713, 193 N. 
C. 248; Purnell v. Page, 45 S.E. 534, 
133 N.C. 125; Riggsbee v. Durham, 94 


its collection,®? unless same has been prohibited by 


N.C. 800. : 

Okl.—Miami Trust & Savings Bank 
v. Botts, 160 P. 727, 61 Okl. 154; St. 
Louis & S. F. R. Co. v. Haworth, 149 
P. 1086, 48 Okl. 132; St. Louis & S. 
By RR. (Coy, v. Amend, 145, Pi 117,44 
Okl. 602; Weatherford Milling Co. v. 
Duncan, 140 P. 1184, 42 Okl. 242; Wal- 
lace v. Bullen, 52 P. 954, 6 Okl. 17 [aff 
reh 54. P..974, 6 Okl. 7571. Teese 

Or.—Enterprise Irr. Dist. v. Enter- 
prise Land & Investment Co., 300 P. 
507, 137 Or. 468; Standard Lumber 
Co. v. Pierce, 228 P. 812, 112 Or. 314; 
Silverfield v. Multnomah County, 192 — 
P. 413, 97 Or. 483; Kellaher v. City of 
Portland, 2" P1076) 157 Ore biiore 
Yamhill County v. Foster, 99 P. 286, 
53. Or. 124. 

Pa.—Pittsburgh, A. & M. R. Ry. 
Co. v. Stowe Tp., 97 A. 197, 252 Pa. 
149; Graham v. Lawrence County 
Com’rs, 99 Pa.Super. 245. 

Porto Rico.—South Porto Rico Su- 
gar Co. v. Pasapera, 32 Porto Rico 
Ue a ems a v. Benford, 10 R.I. 

Tex.—Morris v. Cummings, 45 S.W. 
383, 91 Tex. 618; Davis v. Burnett, 13 
S.W...:613, (77 (Lexi 35" Hore ve -Shert= 
field, (Civ. App.) 38 S.W.(2d) 353; City 
of Waco v. Amicable Life Ins. Co., 
(Civ.App.) 230 S.W. 698 [aff (Commn, 
App.) 248 S.W. 332]. 

Va.—tTiller v. Excelsior Coai, ete., 
Corp., 65 S.E. 507, 110 Va. 151; Wythe- 
ville v. Johnson, 62 S.B. 328, 108 Va. 
589, 18 L.R.A.N.S. 960, 128 Am.S.R. 
ae Richmond vy. Crenshaw, 76 Va. 

Wash.—Yakima Nat. Bank vy. Yak- 
ima County, 280 P. 25, 153 Wash. 
375; Turner v. Spokane County, 273 
PY 95955 250 ) Wash. 524 SPhitlins ay 
Thurston County, 76 P. 993, 35 Wash. 
187; Northwestern Lumber Co. vy. 
ees County, 64 P. 787, 24 Wash. 


W.Va.—Vinson v. Wayne County 
Court, 119 S.E. 808, 94 W.Va. 591; 
Propst v. Calhoun County Court, 106° 
S.E. 878, 88 W.Va. 409; Turkey Knob 
Coal Co. v. Hallanan, 99 S.E. 849, 84 
W.Va. 402; Ohio Fuel Oil Co. v. Price, 
87 S.E. 202, 77 W.Va. 207; Christie v. 
Malden, 23 W.Va. 667; Corrothers v. 
Clinton Dist. Bd. of Education, 16 W. 
Va. 527; Douglass v. Harrisville, 9 
W.Va, 162, 27 Am.R. 548; McClung v. 
Livesay, 7 W.Va. 329. 

Wis.—Warden v. Fond du Lae Coun- 
ty, 14 Wis. 618. ; 

Ont.-—Pattison v. Emo Tp., 28 Ont. 
L. 228. 

See Tallon vy. Vindicator Consol. 
Gold Mining Co., 149 P. 108, 59 Colo. 
316 (before equity will restrain col- 
lection of taxes, the tax must be pri- 
ma facie void). 

[a] Bule applied: (1) Although 
statute declares that the remedy 
therein “‘Sshall supersede the remedy 
of injunction and all other remedies 
which might be invoked to prevent 
the collection of taxes or licenses al- 
leged to be irregularly levied or de- 
manded, except in unusual cases 
where the remedy hereby provided is 
deemed by the court to be inade- 
quate.” Barnard Realty Co. v. City of 
Butte, 145 P. 946, 949, 50 Mont. 159. 
(2) Under Const. art 16 § 18, provid- 
ing that any citizen may sue in behalf 
of himself and others interested to 
protect the inhabitants against en- 
forcement of any illegal exactions 
whatever, and Kirby Dig. § 3966, pro- 
viding that injunctions and restrain- 
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statute ;°* but a stricter rule is often applied, many 
decisions holding that the illegality of the tax is not. 


enough to warrant the interference 


that, in addition to this, it must appear that there 


are circumstances in the particular 


the application under some recognized head of equity 


jurisdiction,®* and that there is no 


ing orders may be granted in all ac- 
tions of illegal or unauthorized taxes 
by local’ tribunals or officers. Mer- 
Rae v. Fussell, 124 S.W. 1021, 93 Ark. 
336. 

[b] Repealed order of levy.— 
Where a tax levy was made to secure 
money with which to pay certain road 
bonds, and the bonds could not be 
sold, the order levying the taxes was 
properly rescinded, and injunction lies 
at the suit of a taxpayer to restrain 
eollection of such levy. Rhodes v. 
Robinson, 67 So. 899, 109 Miss. 114 
[sug error dism 68 So. 145, 109 Miss. 
114] 


[ec] In Ohio (1) the rule that ordi- 
narily equity will not enjoin assess- 
ment and collection of an illegal tax, 
without some special ground of equi- 
table jurisdiction other than hardship 
and inconvenience in raising and pay- 
ing the money and then suing at law 
to recover (see infra text and note) 
is abrogated by Gen. Code § 12075. 
Connecting Gas Co. v. Imes, 11 F.(2d) 
191; Singer Sewing Mach. Co. v. Coop- 
er, 263 F. 994; Rockefeller v. O’Brien, 
224 4 Patt 289° 8." 1275-152) -CiC.A. 
169]; Tone vy. Columbus, 39 OhioSt. 
281, 48 Am.S.R. 438; Stephan v. Dan- 
iels, 27 OhioSt. 527; Gerke v. Purcell, 
25 OhioSt. 229; Steese v. Oviatt, 24 


OhioSt. 248; Kirkley v. Parker, 27 
OhioCir.Ct. 334; Kraay v. Gibson, 2 
OhioN.P.N.S. 537. (2) Formerly it 


was held that injunction would not 
lie without some special ground of 
equitable jurisdiction. McCoy v. Chil- 
licothe Corp., 3 Ohio 370, 17 Am.D. 


607. 

fd] In Wyoming (1) Comp. St. 
(1920) § 6302, empowering district 
courts to enjoin the illegal levy and 
collection of taxes and assessments, 
was adopted from Ohio (Bunten yv. 
Rock Springs Grazing Ass’n, 215 P. 
244, 29 Wyo. 461), (2) and, conse- 
quently, the Ohio rule (see supra this 
note [e]) (38) prevails (Bunten vy. 
Rock Springs Grazing Ass’n, supra). 
44) Injunction against enforcement of 
jjlegal taxes lies in this jurisdiction 
(Bunten v. Rock Springs Grazing 
Ass’n, supra; Ivinson y. Hance, 1 


Wyo. 270), (5) and plaintiff need not’ 


aver and show, in addition to the il- 
legality of the tax, facts bringing the 
case under some acknowledged head 
of equity jurisdiction (Bunten v. Rock 
Springs Grazing Ass’n, supra);. (6) 
but, in order to authorize the injunc- 
tion, the tax must be, in fact, illegal, 
and not merely irregular (Bunten v. 
Rock Springs Grazing Ass’n, supra). 

Enjoining sale of land for illegal 
tax see infra §§ 1583-1587. ; 

93.. See supra § 1414. 

94. U.S.—Stone v. Commonwealth 
Bank, 19 S.Ct. 881, 174 U.S. 799, 43 L. 
EH. 1187; Pacific Express Co. v. Sei- 
bert, 12 S.Ct. (250, .142°°U.S. (839; 35 
L.Ed. 1035; Allen v. Pullman’s Palace 
Car Co., 11 S.Ct. 682, 189 U.S. 658, 35 
L.Ed. 303; Milwaukee y. Koeffler, 6 
S.Ct. 372, 116 U.S. 219, 29 L.Ed. 612; 
Taylor v. Secor, 92 U.S. 575, 23 L.Ed. 
663; Hannewinkle v. Georgetown, 15 
Wall. 547, 21 L.Ed. 231; Dows v. Chi- 
cago, 11 Wall. 108, 20 L.Ed. 65; Simp- 
son y. City of Juneau, 36 F.(2d) 907; 
Valentine v. City of Juneau, 36 F.(2d) 
904; Insular Motor Corporation vy. 
Gallardo, 16 F.(2d) 545 [rev on other 
grounds 48 S.Ct. 23, 275 U.S. 56, 72 
L.Ed. 152]; Fox Film Corporation vy. 
Trumbull, 7 F.(2d) 715; Risty v. Chi- 
cago, Rs 1. (eu Pr Ry. Co, 297) EY 710 
Laff 282 F. 364, cert den 45 S.Ct. 122, 
266 U.S. 622, 69 L.Ed. 473, dism ap- 
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of the court, but 
case which bring 


legal remedy for 


peal den 45 S.Ct. 229, 266 U.S. 622, 
69 L.Ed. 473, and aff in part and rev 
in part on other grounds 46 S.Ct. 236, 
270 U.S. 378, 70 L.Ed. 641]; Long v. 
Norman, 289 F. 5; Western Union 
Telegraph Co. vy. Trapp, 186 F. 114, 
108 C.C.A. 226; Singer Sewing Mach. 
Co. of New Jersey v. Benedict,.179 
Be 6285 103.9 C CrAs P1836: lath vos S.C 
942, 229 U.S. 481, 57 L.Hd. 1288]; Tl- 
linois L. Ins. Co. v. Newman, 141 F. 
449; People’s Nat. Bank v. Marye, 
LOT) E570) [aff 24/S:Ct!’ 68, 19? “Us. 
272, 48 L.Ed. 180]; Commonwealth 
Bank vy. Stone, 88 F. 383 [aff 19 S.Ct. 
881, 174 U.S. 799, 43 L.Ed. 1187]; 
Taylor v. Louisville, ete., R. Co., 88 
Hrs 5031 -C:C.A-537) beert denrlgos: 
Ct. 887, 172 U.S. 647, 43 L.Ed. 1182]; 
Balfour v. Portland, 28 F. 738; Un- 
ion Nat. Bank vy. Chicago, 24 F.Cas.No. 
14,374, 3 Biss. 82; Union Pac. R. Co. 
v. Lincoln County, 24 F.Cas.No. 14,- 
BLO, so Ln ao. 

Ala.—Elyton Land Co. v. Ayres, 62 


Ala. 418; Selma Bldg., etce., Assoc. v. 
Morgan, 57 Ala. 33; Weaver v. State, 
39—Ala. 535. 


Alaska.—Libby, MeNeill & Libby v. 
Cramer, 6 Alaska 219. 

A ottoamee tarde v. Gilbreath, 27 Ark. 

Cal.—_Las Animas. & San Joaquin 
Land Co. vy. Preciado, 140 F. 239, 167 
Cal. 580; Savings, etc., Soc. v. Aus- 
tin, 46 Cal. 415. 

Colo.—Denver & R. G. R. Co. v. 
Board of Com’rs of Alamosa County, 
193 .P. 555, 69 Colo. 212; “Highlands 
v. Johnson, 51 P. 1004, 24 Colo. 371; 
Insurance Co. of North America v. 
Bonner, 49 P. 366, 24 Colo. 220; Wa- 
por v. Major, 50:P. 741, 10 Colo.App. 

Del.—McComb v. Robelen, 116 A. 
745, 13 Del.Ch. 157. 

D.C.—Burgdorf vy. District of Co- 
lumbia, 7 App.D.C. 405. But see Alex- 
andria Canal R., ete., Co. v. District 
of Columbia, 12 App.D.C. 217 (holding 
rule inapplicable to tax levied by mu- 
nicipality). : 

Ill. Jarman y. Board of Review of 
Schuyler County, 178 N.H. 91, 345 Til. 
248; Martin y. Barnett, 58 N.E. 977, 
188 Ill. 288; Williams y. Dutton, 56 
N.E. 868, 184 Ill. 608; La Salle, ete., 
R. Co. v. Donoghue, 18 N.E. 827, 127 
Hil, 27, 11..Am.S.R:90; New York, 
ete., Grain, etc., Exch. v. Gleason, 13 
N.E. 204, 121 Ill. 502; Nunda y. Crys- 
tal Lake, 79 Tll. 311; Swinney v. 
Beard, 71 Ill. 27; Cook County vy. Chi- 
cago, ete.,oR., Co., 35-Ts 460; 

Kan.—Kansas Pac. R. Co. v. Rus- 
sell, 8 Kan. 558. 


Mass.—Brewer vy. Springfield, 
Mass. 152. 
Minn.—Laird, ete. Co. vy. Pine 


County, 75 N.W. 728, 72 Minn. ‘409; 
Bradish vy. Lucken, 36 N.W. 454, 38 
Minn, 186; Weibeler v. Sullivan, 25 
N.W. 638, 34 Minn. 317; Clarke vy. 
Ganz, 21 Minn. 387. 

Miss.—McDonald v. Murphree, 45 
Miss. 705. 

Mo.—McPike v. Pew, 48 Mo. 525; 
Barrow v. Davis, 46 Mo. 394; First 
Nat. Bank v. Meredith, 44 Mo. 500; 
Sayre v. Tompkins, 23 Mo. 443. 

Nev.—Wells v. Dayton, 11 Nev. 161. 

N.J.—Baldwin vy. Elizabeth, 6 A. 
275, 42 N.J.Eq. 11; Bogert v. Bliza- 
beth, 25 N.J.Eqg. 426 [rev on other 
grounds 27.N.J.Eq. 568]. 

N.Y.—Susquehanna Bank vy. Broome 
County, 25 N.Y. 312; Heywood v,. Buf- 
falo, 14 N.Y. 534; Balogh v. Lyman, 
39 N.Y.S. 780, 6 App.Div. 271; Mann 
v. Union Free School Dist. No. 2, 53 
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the injury inflicted by forcing payment of the tax 
or that the party would not be adequately protected 
by the remedies which the law affords him, such as 
a review of the assessment on appeal or certiorarl, 
action of trespass, ‘Suit to recover back the taxes 
paid, or the like.®® In any ease injunction will not 


How.Pr. 289; United Lines Tel. Co. v. 
Grant, 18 N.Y.S. 534, 63 Hun 634 [aff 
32 N.E. 1005, 187 N.Y. 7]; Delaware, 
etc., Canal Co. v. Atkins, 1 N.Y.S. 
80, 48 Hun 456; Hanlon v. Westches- 
ter County, 57 Barb. 388, 8 Abb.Pr. 
N.S. 261; Messeck v. Columbia Coun- 
ty, 50 Barb. 190; Mutual Ben. L. Ins. 
Co. v. New York, 33 Barb. 322, 20 
How.Pr. 416 [aff 3 Abb.Dec. 344, 3 
Keyes 182, 2 Abb.Pr.N.S. 233, 32 How. 
Pr. 359]; Postal Tel. Cable Co. v. 
Grant, 11 N.Y.S. 323; Pacific Mail 
Steamship Co. v. New York, 57 How. 
Pr. 511; Mann v. Union Free School 
Dist. No. 2 Bd. of Education, 53 How. 
Pr. 289; Pumpelly v. Owego, 45 How. 
Pr. 219; Corwin v. Campbell, 45 How. 
ou 9; Mooers v. Smedley, 6 Johns.Ch. 

N.D.—Merchants’ State Bank of 
Velva v. McHenry County, 153 N.W. 
386, 31 N.D. 108; Farrington v. New 
Hngland Inv. Co., 45 N.W. 191, 1 N. 
D: 102. 

Pa.—Van Nort’s Appeal, 15 A. 473, 
121 Pa. 118; Shafer v. Marsh, 22 Pa. 
Cor 335/123 Pa.Co,) sak. 

Tex.—Carlile v. Eldridge, 1 Tex. 
A.Civ.Cas. § 986. 

W.Va.—Blue Jacket Consol. Copper 
Co. v. Scherr, 40 S.E. 514, 50 W.Va. 
533; Williams v. Grant County Ct., 26 
W.Va. 488, 538 Am.R. 94. 

[a] Illegal exercise of unquestion- 
ed powers.—In the absence of fraud, 
equity will not restrain collection of 
a tax for illegal exercise of unques- 
tioned powers of the board ofi review. 
Jarman v. Board of Review of Schuy- 
ler County, 178 N.E. 91, 345,11). 248; 
Martin v. Barnett, 58 N.E. 977, 188 
Ill. 288. . 

Special grounds of equity jurisdic- 
tion see infra §§ 1428-1437. 

95. U.S.—Arkansas Bldg., etc., As- 
soc. v. Madden, 20 S.Ct. 119, 175 U.S. 
269, 44 L.Ed. 159; Taylor vy. Secor, 92 
U.S. 575, 23 L.Ed. 663; Dows v. Chica- 
g0, 11 Wall. 108, 21 L.Ed. 65; Simp- 
son v. City of Juneau, 36 F.(2d) 907; 
Valentine v. City of Juneau, 36 F.(2d) 
904; Long v. Norman, 289 F. 5; Gor- 
ham Mfg. Co.. v. Travis, 274 F. 975 
{aff 45 S.Ct. 80, 266 U.S. 265, 69 L. 
Ed. 279]; Linehan R. Transfer Co. vy. 
Pendergrass, 70 F. 1, 16 C.C.A. 585; 
Schulenberg-Boeckeler Lumber Co. y. 
Hayward, 20 F. 422; Trask v. Ma- 
guire, 24 F.Cas.No. 14,145, 2 Dill. 183 
note [aff 18 Wall. 391, 21 L.Ed. 938]; 
Union Pac. R. Co. v. Lincoln County, 
24 F.Cas.No. 14,379, 2 Dill. 279. 

Ala.—Mobile. v. Baldwin, 57 Ala. 
61, 29 Am.R. 712; Alabama Gold L. 
Ins. Co. vy. Lott, 54 Ala. 499. 

Cal.—Crocker v. Scott, 87 P. 102, 
149 Cal. 575; Robinson vy. Gaar, 6 
Cal. 273; De Witt v. Hays, 2 Cal. 463, 
56 Am.D. 352. 

Colo.—Hallett_ vy. Arapahoe County, 
90 P. 678, 40 Colo. 308; Woodward 
v. Ellsworth, 4 Colo, 580; 
Kramer, 4 Colo. 546. 

Conn.—Rowland v. Weston First 
School Dist., 42 Conn. 30; Arnold v. 
Middletown, 39 Conn. 401. 

D.C.—Buchanan vy. MacFarland, 31 
App.D.C. 6; Washington Market Co. 
vy. District of Columbia, 15 App.D.c. 
416 [appeal dism 11 S.Ct. 4, 137 U.g.) 
62, 34 L.Ed. 572]; Harkness v. Dis- 
trict of Columbia, 8 App.D.C. 121; 
Burgdorf vy. District of Columbia, 7 
App.D.C. 405. 

Fla.—H. W. Metcalf, Co. v. Martin, 
45 So. 463, 54 Fla. 531, 127 Am.S.R. 
149; Baldwin vy. Tucker, 16 Fla. 258. 

Idaho.—Wilkerson v. Walters, i 
Idaho 564. 
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For later cases, developments and changes in the law see Annotations, same title and section number. 
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issue if the tax is legal,®°* or unless the illegality is 
shown. very clearly,®* nor, except as to the excess,°® 
will it be granted if it is admitted or shown that 
part of the tax in question is legal and valid.®® 

; Federal court of equity is without power to en- 
join the collection of a tax levied on the authority 
of a state on the ground of its illegality alone, al- 
though such power is conferred by statute on the 


courts of the state. 


Payment of void taxes by some taxpayers will not 
defeat the right of others to an injunction.2. _ 

[§ 1421] bb. Preliminary Injunction. 
nary injunction to restrain the collection of the tax 
may issue where a strong case against its legality 
is made out by the complaint and affidavits and 
where the danger of foreible proceedings against 
complainant’s property is imminent and grave in- 


Ind.—Hendricks y. Gilchrist, 76 
Vega 369; Brown v. Herron, 59 Ind. 
1sh2m—Burnes v. Atchison, 2 Kan. 
_ Md.—O’Neal__y. Virginia, _ ete., 
Bridge Co., 18 Md. 1, 79 Am.D. 669. 

Mass.—Loud y. Charlestown, 99 


Mass. 208; Brewer vy. Springfield, 97 
Mass. 152. : 

Mich.—Hagenbuch vy. Howard, 34 
Mich. 1. 


Minn.—Bradish y. Lucken, 36 N.W. 
454, 38 Minn. 186; Scribner v. Allen, 
12 Minn. 148. 

Miss.—Beck y. Allen, 58 Miss. 143. 

Mo.—McPike. v. Pew, 48 Mo. 525; 
Steines v. Franklin County, 48 Mo. 
167, 8 Am.R. 87 [error dism 14 Wall. 
15, 20 L.Ed. 846]. 

Nev.— Wells v. Dayton, 11 Nev. 161. 

N.H.—Perley v. Dolloff, 
504; Brown v. Concord, 56 N.H. 375; 


Bank v. 
Portsmouth, 52 N.H. 17. ; 

N.J.—Lewis v. Elizabeth, 25 N.J. 
Eq. 298; Hoagland v. Delaware, 17 
N.J.Eq. 106. 

N.Y.—United Lines Tel. Co. v. 
Grant, 32 N.E. 1005, 137 N.Y. 7; West- 
ern R: Co. v. Nolan, 48 N.Y. 513; 
Mutual Ben. L. Assur. Co. v. New 
York, 3 Abb.Dec. 344, 3 Keyes 182, 2 
Abb.Pr.N.S. 233, 32 How.Pr. 359 [aff 
21 N.Y.Super. 683];  Hasbrook vy. 
Kingston Bd. of Education, 2 Abb. 


Dec. 340, 3 Keyes 480, 3 Transcr.A. 


106, 5. Abb.Pr.N.S.. 399;-  Harway 
Improvement Co. v. Partridge, 222 N. 
Y.S. 176, 220 App.Div. 595; Sage v. 
Gloversville, 60 N.Y.S..791, 43 App. 
Div. 245; Postal Tel. Cable Co. v. 
Grant, 11 N.Y.S. 3823,. 58 Hun 603 
[dism 29 N.E. 147, 128 N.Y. 633]; 
Rome, ete., R. Co. v. Smith, 39 Hun 
332 [aff 101 N.Y. 684]; Mutual Ben. 
L. Ins. Co. v. New York, 33 Barb. 
322, 20 How.Pr. 416 [aff 3 Abb.Dec. 
344, 3 Keyes 182, 2 Abb.Pr.N.S. 233, 
32 How.Pr. 359]; Wilson v. New York, 
4. E.D.Smith 675, 1 Abb.Pr. 4; Thur- 
ston vy. Elmira, 10 Abb.Pr.N.S. 19; Pa- 
cific Mail Steamship Co. y. New York, 
57 How.Pr. 511. z 

N.C.—Hall v. Fayetteville, 20 S.E. 
373, 115 N.C. 281. 

Pa.—Manor Real Estate, ete., Ca. v. 
Cooner, 58 A. 918, 209 Pa. 531. 

S.D.—Chicago, etc., R. Co. v. Rolf- 
son, 122 N.W. 348, 23 S.D. 405. 

Tex.—Stephens vy. Texas, etc, R, 

Co., 97 S.W. ae cone 177 [rev 
Civ.App.) 93 S.W. 6]. 
: Va.—wNorfolk v. J. W. Perry Co., 
61 S.E. &67, 108 Va. 28, 128 Am.S.R. 
940 [aff 31 S.Ct. 465, 220 U.S. 472, 55 
L.Ed. 548]. 

Wis.—Duluth Log Co. v. Haw- 
thorne, 120 N.W. 864, 139 Wis. 170; 
Whittaker v. Janesville, 33 Wis. 76; 
Van Cott v. Milwaukee County, 18 
Wis. 247. eo, 

Inadequacy of remedy at law see in- 
fra §§ 1429-1435. ts 

96. Puget Sound Power & Light 
Co. v. City of Seattle, 300 F. 441 [mod 
on other grounds 5 F.(2d)~393;-and 
cert den 46 S.Ct. 24, 269 U.S. 565, 70 
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jury is likely to result,? but this step will not be 
taken where the legality of the tax is plausibly de- 
| fended and there is no special urgency to relieve 
complainant and the public revenues would be tied 
up in such a way as to cause serious public incon- 


[§ 1422] (c) Invalid Levy. <A court of equity 
will not issue its writ of injunction simply because 


some formality or legal requirement in levying a 


A prelimi- 


L.Ed. 414]; Jones v. Morse Bros. 
Lumber Co., 156 S.E. 587, 171 Ga. 
753; Delatour v. Smith, 218 N.W. 731, 
116 Neb. 695; Peterson vy. Anderson, 
158 N.W. 1055, 100 Neb. 149. And 
see cases infra note 97. 

97. Ill.—Pierce v. Carlock, 79 N. 
E. 959, 224 Ill. 608. 


Neb.—Rittenhouse vy, Bigelow, 58 
N.W. 534, 38 Neb. 547. 
N.Y.—Brown v. Ward, 216 N.Y.S. 


84, 127 Misc. 89 [rev on other grounds 
219 N.Y.S. 139, 218 App.Div. 643]; 
Brown v. Ward, 216 N.Y.S. 402. 

N.C.—Mitchell v. Craven County, 
74 N.C. 487; Brodnax v. Groom, 64 
N.C. 244. 

Pa.—Truesdell’s Appeal, 58 Pa. 148. 

Tex.—Blane v. Meyer, 59, Tex. 89. 

Utah.—Continental Nat. Bank of 
Salt Lake City v. Naylor, 179 P. 67, 
54 Utah 49; Mercur Gold Mining & 
M. Co. v. Spry, 52 P. 382, 16 Utah 222. 

98. See infra § 1466. 

99. Shepardson. v. Gillett, 31 N.E. 
788, 133 Ind. 125; Parkinson v. Jasper 
County Tel. Co., €7 N.E. 471, 31 Ind. 
App. 135; Burlington, ete., R. Co. v. 
York County, 7 Neb. 487. 

1. Illinois Life Ins. 
man, 141 F. 449. 

[a] Reason for rule.—‘‘The Legis- 
lature of a state is powerless to en- 
large or diminish the jurisdiction of 
the federal courts sitting in equity 
by any enactment it may make.” IIl- 
linois Life Ins. Co. v. Newman, 141 F. 
449, 451. 

2. Orcutt v. McGinley, 151 N.W. 
322, 97 Neb. 762 [mod 148 N.W. 586, 
96 Neb. 619]. 

3. Magruder v. Augusta, 12 S.E. 
587, 86 Ga. 220; Savannah, etc., R. Co. 


Co. .v. New- 


v. Morton, 71 Ga. 24; Wright v. 
Southwestern R. Co., 64 Ga. 783; 
Armstrong v. Stedman, 41 S.E. 278, 


130 N.C. 217; Moore v. Sugg, 17 S.E. 
72.) A112 NiC. 42805. St: (Mary's: Gas: Co: 
v. Elk County, 31 A. 1077, 168 Pa. 401; 
Lehigh Coal, etc., Co. v. Miller, 26 A. 
660, 155 Pa. 542; Havemeyer v. Aboy, 
13 Porto Rico Fed. 24. And see cases 
infra this note. 

[a] Circumstances held sufficient 
to warrant preliminary injunction.— 
(1) A preliminary injunction should 
be granted where the evidence tends 
very strongly to show that the tax 
or certainly a large portion of it was 
assessed on an improper basis and 
constitutes a burden on_ interstate 
commerce and denies to plaintiff the 
equal protection of the laws, notwith- 
standing the possibility that on a full 
hearing, where the books could be 
produced and witnesses examined 
and cross-examined, it might appear 
otherwise. Southern Ry. Co. v. Que- 
ry, 21 F.(2d), 333. (2) Where plain- 
tiff's claim that necessary notice of 
assessment provided by Ky. St. §§ 
4120-4123, was not given, involved 
questions of law, or fact and law, de- 
terminative of the validity or illegal- 
ity of the tax sought to be restrained, 
sound discretion has been held to re- 
quire a preliminary injunction. Ford- 
son Coal Co, v. Maggard, 2 F.(2d) 


tax is wanting, if it is levied for an authorized pur- 
pose and by persons designated by law;° 
officers or individuals assume, without authority, the 
right to levy a tax, or, having the right to levy a 
tax for a specified purpose assume to levy a tax for 
an unauthorized purpose or in excess of the legal 
limit, equity may interpose by injunction;® and so, 
where an exaction is demanded tinder the guise of 


but if 


708. (3) In an action to enjoin the 
tax collector and sheriff of Houston 
County and the comptroller general of 
Georgia from enforcing against peti- 
tioners and their realty state and 
county taxes, an interlocutory injunc- 
tion preserving the status pending a 
decision in a boundary litigation, 
which would determine whether the 
petitioners’ lands are legally return- 
able in Houston or in Macon County, 
was properly granted, in view of Pol. 
Code §§ 1068, 1078, requiring the land 
to be returned to the tax receiver of 
the county in which-it lies, and Park 
Pol. Code, Annot. § 1116f, and Civ. 
Code (1910) § 3333, relating to taxa- 
tion. Tharpe y. Haslam, 104 S.E. 215, 
150 Ga. 450. 

4. Hawkins v. Jonesboro, 63 Ga. 
527; Cineinnati Gas Light, ete., Co. v. 
Bowman, 12 OhioDec. (Reprint) 147, 
1 Handy 289; Barton v. Pittsburgh, 
3 Pittsb.Leg.J. (Pa.) 242; Stone Cat- 
tle Co. v.. Davis, 3: Tex.A.Ciy.Cas. § 
149. And see cases infra this note. 

[a] Showing held insufficient to 
warrant preliminary injunction: (1) 
Against collection of state taxes on 
ground of intentional discrimination. 
Fordson Coal Co. v. Moore, 31 F.(2d) 
606. (2) In suit by railroad compa- 
nies to restrain the assessment and 
collection of the income tax provided 
by N. C. Const. art 5 § 3, as amended, 
and statutes enacted pursuant there- 
to, and the collection and enforcement 
of certain franchise or privilege tax- 
es aS unconstitutional. Southern R. 
Co. v. Watts, 289 F. 301. 

5. Ill.—Hoy v. Kwhn, 128 N.E. 829, 
295 Ill. 33; Howard v. Burke, 93 N.E. 
775, 248 Ill. 224, 140 Am.S.R. 159; 
Drake v. Phillips, 40 Ill. 388. 

Ind.—Hunter Stone Co. v. Wood- 
ard, 53 N.E. 947, 152 Ind. 474. 

Mo.—St. Louis, ete., R. Co. v. Gra- 
cy, 29 S.W. 579, 126 Mo. 472. 

.Neb.—Hull v. Kearney County, 14 
N.W. 529, 13 Neb. 539; South Platte 
Land Co. vy. Crete, 7 N.W. 859, 11 Neb. 
3844, 


N.D.—Minneapolis, ete., R. Co. v. 
eed, County, 90 N.W. 260, 11 N.D. 
07. 

Ohio.—Columbus Exch. Bank wy. 
Hines, 3 OhioSt. 1. 

Okl.—Sharpe v. Maney, 41 P. 88, 
8 Okl. 105; Sharpe v. Engle, 39 P. 


384, 2 Okl. 624. 

Pa,.—-Lehigh Coal, ete., Co. vy. Rahn 
Tp. School Bd., 9 Pa.Dist. 692. 

Wis.—Chicago, etc., R. Co. v. Forest 
County, 70 N.W. 77, 95 Wis. 80; Hix- 
on v. Oneida County, 52 N.W. 445, 82 
Wis. 515; 

[a] Acts of de facto officers, so 
far as they affect third persons or the 
public, are, in the absence of fraud, 
as valid as those of officers de jure, 
so that a tax levied in due form by 
de facto officers will not be enjoined 
merely because they were not officers 
de jure. Howard v. Burke, 93 N.E. 
775, 248 Ill. 224, 140 Am.S.R. 159. 

6 Ark.—Wells, ete., Express v. 
Crawford County, 40 S.W. 710, 63 Ark. 
576, 37 L.R.A. 371. 
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taxation, but without any levy and assessment.7 A 
statute providing that an injunction to restrain the 
collection of taxes cannot be granted except in the 
ease of those “levied or assessed for an illegal or 
unauthorized purpose” applies, not to the levy or il- 
legal levy of the taxes, but to the illegal or unau- 
thorized purpose of the levy,’ and the prohibition 
expressed therein extends to all taxes, however lev- 


ied, for lawful purposes.® 


Subsequent lawful levy. The lawful levy of a tax 
after a complaint was filed to restrain its collection 
under an alleged unlawful levy will not defeat the 


Colo.—Wason v. Major, 50 P. 741, 
10 Colo.App. 181. 

Ill.—Baltica Ins. Co. v. Carr, 162 N. 
EB. 178, 330 Ill. 608; Schwartz v. Com- 
missioners of Big Lake Special Drain- 
age Dist., 138 N.E* 665, 307 Ill. 209; 
Drake y. Phillips, 40 Ill. 388. 

Ind.—Gavin v. Wells County, 3 N. 
E. 846, 104 Ind. 201. 

Iowa.—Goold v. Lyon County, 36 N. 
W. 906, 74 Iowa, 95; Cattell v. Lowry, 
45 Iowa 478; Rood v. Mitchell Coun- 
ty, 39 Iewa 444. 

Kan.—-Topeka Water Supply Co. v. 
Roberts, 25 P. 855, 45 Kan. 363; To- 
peka City R. Co. v. Roberts, 25 P. 854, 
45 Kan. 360. : - 

La.—Delta Land & Timber v. Word, 
84 So. 601, 147 La. 239; Vernon Parish 
Lumber Co. v. Word, 84 So. 358, 146 
La. 1068. 

Miss.—lLewis v. Boguechitto, 24 So. 
875, 76 Miss. 356. 

Mo.—Lyons v. School District of 
Joplin, 278 S.W. 74, 311 Mo. 349. . 

Okl.—St. Louis, & S. F. R. Co. v. 
Lindsey, 140 P. 1153, 42 Okl. 198; 
St. Louis & S. F. R. Co. v. Tate, 130 
P. 941, 35 Okl. 568; St. Louis & S. F. 
R. Co. v. Thompson, 128 P. 685, 35 
Okl. 138; Durham v. Linderman, 64 
P. 15, 10 OK]. 570; Wiggins v. Atchi- 
son, etc., R. Co., 59 P. 248, 9 Okl. 118; 
Mayfield v. Bradley, 50,P. 991, 6 Okl. 
547; Gray v. Stiles, 49 P. 1083, 6 Okl. 
4bB5. 

Or.—Enterprise Irr. Dist. v. Enter- 
prise Land & Investment Co., 300 P. 
507, 187 Or. 468. 

Pa.—Pittsburgh, A. & M. R. Ry. Co. 
y. Stowe Tp., 97 A. 197, 252 Pa. 149. 

Tenn.—Alexander v. Henderson, 58 
S.W. 648, 105 Tenn. 431. 

Tex. — Weatherly Independent 
School Dist. v. Hughes, (Civ.App.) 41 
S.W.(2d) 445. 

Utah.—Mercur Gold Min., etc., Co. 
v. Spry, 52 P. 382, 16 Utah 222. 

W.Va.—Simms vy. Sawyers, 101 S.E. 
467, 85 W.Va. 245. 

Can.—Cote v. Morgan, 7 Can.S.C. 1. 

{a] Illustration —Where an ex- 
cessive levy was made to raise the 
estimated expenditures of certain 
school districts, towns, and town- 
ships, and a taxpayer has paid an 
amount equal to the levy required, 
the balance of the levy was illegal, 
and its collection might be restrained. 
St. Louis & S. F. R. Co. v. Tate, 130 
P. 941, 35 OKI. 563. 

[b] Levy of discriminatory tax 
amounts to legal fraud, justifying in- 
junction against the collection there- 
of. Weatherly Independent School 
Dist. v. Hughes, (Tex.Civ.App.) 41 S. 
W.(2d) 445. 

fe] Discretion of taxing authori- 
ties.— While the levy of a tax great- 
ly exceeding the amount necessary 
for the purpose of the levy, and in- 
tended to be used for some other pur- 
pose or for the unnecessary accumu- 
lation of money in the treasury, is 
illegal, the taxing authorities have a 
reasonable discretion in determining 
the amount and purpose for which 
money shall be raised by taxation, 
and it is only in cases of a clear abuse 
of this discretionary power that the 
courts will interfere. Hoy v. Kuhn, 
128 N.E. 829, 295 Ill. 33. 

7 \Brandirff v. Harrison County, 
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such a nature as 
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[§ 1423] (d) Defects in Assessment. The collec- 
tion of a tax will not be enjoined on account of 
defects, mistakes, irregularities, or omissions of 
statutory requirements in the process of assessing, 
listing, and valuing the property, which are not of 


to affect the substantial justice of 


the tax itself or work irreparable injury to the rights 


of complainant;1! nor can a taxpayer have relief 


or want of ecare,. 


50 Iowa 164. : 

8. Mace v. Commissioners, 
140;,,-99) N.C, : 

9. Mace v. Commissioners, supra. 


oe 
5 S.E. 


10. Lake Shore, etc., COE. 
Smith, (Ind.) 29 N.E. 1075. 
11. U.S.—King County, Wash., v. 


Northern Pac. Ry. Co., 196 F. 323, 327, 
116 C.C.A. 1438 [quot Cyc]; Mercan- 
tile Nat. Bank vy. Hubbard, 98 F. 465 
[rev 105 F. 809, 45 C.C.A. 66 (rev 22 
S.Ct. 908, 186 U.S. 458, 46 L.Ed. 
1247)]; Albany City Nat. Bank v. 
Maher, 6 F. 417, 19 Blatchf. 175; St. 
Louis Nat. Bank vy. Papin, 21 F.Cas. 
No. 12,239, 4 Dill. 29; Union Pac. R. 
Co. v. Lincoln County, 24 F.Cas.No. 
T45379, 2) SDil 1) £279: 

Colo.—Breeze v. Haley, 13 P. 913, 
10: Colo. 5. 

Fla.—City of Tampa v. Palmer, 105 
So. 115, 89 Fla. 514; King v. Gwynn, 
14) Milas 32: 

59 Ga. 


Ga.—Decker v. 
805. 

Ill.—Michigan Cent. R. Co. v. Carr, 
135 N.H. 881, 303 Ill. 354; Holt v. 
Hendee, 93 N.E. 749, 248 Ill. 288, 21 
Ann.Cas. 202; American Express Co. 
v. Raymond, 59 N.E. 528, 189 Ill. 232; 
Pratt v. Raymond, 59 N.E. 16, 188 Ill. 
469; Sellars v. Barrett, 57 N.E. 422, 
185 Tll. 466; Wabash, ete., R. Co. v. 
Johnson, 108 Ili. 11; Union Trust Co. 
v. Weber, 96 Ill. 346; Chicago, etce., 
R. Co. v. Siders, 88 Ill. 320; Du Page 
County v. Jenks, 65 Ill. 275; McBride 
v. Chicago, 22 Ill. 574; Chicago, etce., 
R. Co. v. Frary, 22 Ill. 34; Evans v. 
Gage, 1 Ill.App. 202 [aff 90 Ill. 569]. 

Ind.—McCrory v. O’Keefe, 70 N.E. 
812, 162 Ind. 534; Crowder v. Riggs, 
53 N.E. 1019, 153 Ind. 158; Miller v. 
Vollmer, 53 N.E. 949, 153 Ind. 26; 
De‘phi v. Bowen, 61 Ind. 29; Center, 
etc., Gravel Road Co. y. Black, 32 
Ind. 468; Nicholson vy. McClintock, 
155 N.E. 217, 85 Ind.App. 709; Nichol- 
son v. Chamberlain, 155 N.E. 215, 85 
Ind.App. 615; Citizens’ Nat. Bank v. 
Klcuss, 93 N.E. 681, 47 Ind.App. 50. 

Iowa.—First Nat. Bank v. Ander- 
son, 192 N.W. 6, 196 Iowa 587 [rev on 
other grounds 46 S.Ct. 135, 269 U.S. 
341, 70 L.Ed, 295]; Collins v. Keokuk, 
91 N-W. 791, 118 lowa 30; Cedar Rap- 
ids, ete., R. Co. v. Carroll County, 41 
Iowa 153; Iowa R. Land Co. v. Car- 
roll County, 39 Iowa 151; Conway v. 
Younkin, 28 Iowa 295. 

Kan.—Kansas Mut. Life Assoc. v. 
Hill, 33 P. 300, 51 Kan. 6386; Ryan v. 
Leavenworth County, 2 P. 156, 30 
Kan. 185; Challiss v. Atchison Coun- 
ty, 15 Kan, 49. 

Jae aie a Ee v. Legras, 24 La.Ann. 

Md.—Allegany County v. Union 
Min. Co., 61 Md. 545; Stoddert v. 
Ward, 31 Md. 562, 100 Am.D. 83; 
O’Neal v. Virginia, etc., Bridge Co., 18 
Md. 1, 79 Am.D. 669, 

Mich.—Albany, etc., Min. Co. vy. Au- 
ditor-Gen., 37 Mich. 391. 

Mo.—Unionville Nat. Bank 
Staats, 55 S.W. 626, 155 Mo. 55. 

Neb.—Rothwell v. Knox County, 86 
N.W. 9038, 62 Neb. 50; Bellevue Imp. 
Co. v. Bellevue, 58 N.W. 446, 39 Neb. 
876; Spargur v. Romine, 57 N.W. 523, 
388 Neb. 736; South Platte Land Co: 
v. Crete, 7: N.W. 859, 11 Neb: 344; 
Wood v. Helmer, 4 N.W. 968, 10 Neb. 


McGowan, 


Vv. 


in this form where the errors in the assessment, how- 
ever material, were attributable to his own mistake 


or to false or misleading informa- 


65. 

N.Y.—Trumbull v. Palmer, 104 App. 
Div. 51, 93 N.Y.S. 349; Jackson v. 
ne York, 62 App.Div. 46, 70 N.Y.S. 
{onic Wagoner v. Loomis, 37 Ohio 

Okl.—Board of Com’rs of Garfield 
County v. Field, 162 P. 733, 63 Okl. 80; 
Board of Com’rs of Canadian County 
v. Tinklepaugh, 152 P. 1119, 49 Okl. 


440; Boyd v. Wiggins, 54 P. 411, 7 
Okl. 85; Sweet v. Boyd, 52 P. 939, 6 
Okl. 699. 


Or.—Hibernian Benev. Soc. v. Kel- 
ly, 42 P. 3, 28 Or. 173, 52 Am.S.R. 769, 
30 L.R.A. 167; Oregon, etc., Mortg. 
ae Bank v. Jordan, 17 P. 621, 16 Or. 

Pa.—Van Nort’s Appeal, 15 A. 473, 
121 Pa. 118; Graham v. Lawrence 
County Com’rs, 99 Pa.Super. 245; 
Manor Real Estate & Trust Co. v. 
Cooner, 13 Pa.Dist. 83. 

S.D.—Zimmerman v. Corson Coun- 
ty, 163 N.W. 711, 39 S.D:.167 [error 
dism 39 S.Ct. 390 mem, 249 U.S. 593 
mem, 63 L.Ed. 793 mem]. 

Tex.—George v. Dean, 47 Tex. 73; 
Harrison v. Vines, 46 Tex. 15; Cobb 
v. Downing, (Civ.App.) 1 S.W.(2d) 
508 [appeal.dism 49 S.Ct. 26, 278 U. 
S. 560, 73 L.Ed. 506, and cert den 49 
S.Ct. 81, 278 U.S. 646, 75 L.Ed. 559]; 
Graham v. Lasater, (Civ.App.) 26 S. 
W. 472. 

Wis.—Hixon y. Oneida County, 52 
N.W. 445, 82 Wis. 515; Dean v. Glea- 
son, 16 Wis. 1; Miltimore v. Rock 
County, 15 Wis. 9; Mills v. Gleason, 
11 Wis. 470, 78 Am.D. 721. 

Wyo.—Baker v. Paxton, 215 P. 257, 
29 Wyo. 500; Bunten v. Rock Springs 
Grazing Ass’n, 215 P. 244, 29 Wyo. 
461; Ricketts v. Crewdson, 79 P. 1042, 
81 P. 1, 18 Wyo. 284; Horton v. Dris- 
kell, 77 P. 354, 13 Wyo. 66. 

[a] Assessment in wrong name.— 
The fact that railroad tracks owned 
and used by four companies as a con- 
nection for interchange of freight 
were erroneously assessed in the name 
of a fifth corporation does not afford 
ground for restraining collection. 
Michigan Cent. R. Co. v. Carr, 135 N. 
E. 881, 303 Ill. 354. 

[b] “Ihlegality” and “irregularity” 
distinguished.— (1) As respects in- 
junction, “illegality” in assessment of 
a tax is a substantial defect contrary 
to law and leaving the proceeding 
with nothing to stand on, while an 
“irregularity” is a formal defect con- 
trary only to the practice authorized 
by law, and relating rather to the 
manner of doing the act than to the 
act itself. Bunten v. Rock Springs 
Grazing Ass’n, 215 P. 244, 29 Wyo. 
461. (2) “Irregularity” is not synon- 
ymous with either “illegal” or ‘“un- 
lawful’ and contemplates only bona 
fide and unintentional mistakes by 
ministerial or administrative officers 
in performance of their duties, and 
does not extend to or embrace in- 
stances where essential provisions of 
law have been violated or ignored. 
City of Tampa y. Palmer, 105 So. 115, 
89 Fla. 514. . 

Defects or errors in proceedings for 
collection see infra § 1427. 

Irregularity in proceedings general- 
ly see supra § 1419. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 1423-1424] 


tion furnished by himself;*2 and an assignee for 
the benefit of creditors cannot have collection of 
a tax enjoined for false or misleading information 
furnished by the assignor.t* Omissions of taxable 
property from the list, which result in increasing 
the amount demanded from the party complaining, 
may be ground for an injunction if fraudulently 
and illegally made;'* but not where they were ac- 
cidental or made in the mistaken belief that the 
omitted property was not taxable.!® There is no 
legal foundation for a tax and its collection may 
be enjoined where the assessment was entirely 
void,*® as made without jurisdiction or by persons 
not authorized to make it;'* and collection may 
also be enjoined where the assessment was fraudu- 
lent,*S arbitrary or capricious,!® or irregular and 


unjust,?° where the description of the property as- | 


sessed is insufficient,?! or where the taxpayer was 
not given required notice?? or was deprived of his 
opportunity to apply for a revision of the assess- 
ment by the proper board or officer.27* The mere 
fact. that the notice required before increasing val- 
uation was not given is not in itself, however, ground 
for injunction—it must appear that the assessments 


TAXATION 


[61 C.J.] 1077 


as increased were larger than they should have 
been;*4+ and so the fact that the state board of 
equalization has violated its duty in denying the 
petition of a taxpayer to review an assessment with- 
out a hearing does not entitle him to relief in eq- 
uity, in the absence of prejudice.?® Although eq- 
uity may enjoin the collection of a tax based on a 
fraudulent assessment without regard to the ques- 
tion of an adequate remedy at law, it will not do 
so in the absence of a showing that the party against 
whom it is assessed is, or will be, injured thereby.?® 

Valid assessment. Injunction will not he to re- 
strain collection of a tax where the assessment is 
valid and econstitutional,?7 or where all formalities 
required by the statute have been complied with.?8 

[§ 1424] (e) Excessive or Unequal Assessment— 
aa. In General. For equity to grant relief against 
an ad valorem tax, the case must be brought within 
some recognized principle of equity jurisdiction.?® 
Injunction will not lie to restrain the collection of 
a tax merely on an allegation that the valuation of 
the property assessed is excessive;?° and to obtain 
the relief it is not sufficient that the tax officials 


12. Peo. v. Atkinson, 103 Ill. 45; 
Santa Fe Bank vy. Buster, 31 P. 1094, 
50 Kan. 356; Winfield Bank v. Nipp, 
28 P. 1015, 47 Kan. 744; McGillin v. 
Chase County, 58 N.W. 1388, 39 Neb. 
422; Mohawk, etc., R. Co. v. Clute, 4 
Paige (N.Y.) 384. 

[a] Failure to call attention to 
mistake.—Board of review’s failure 
to recede from its rule for assessing 
taxes or to correct a mistake in area 
not called to its attention, does not 
evidence fraud authorizing injunc- 
tive relief, although the evidence pre- 
sented to the board showed that the 
valuation was excessive. Kinderman 
v. Harding, 178 N.E. 71, 345 Ill. 237. 

13. New Albany Trust Co. of New 
Albany v. Taylor, 144 N.E. 855, 82 Ind. 
App. 1; Carpenter v. Jones County, 
107 N.W. 435, 130 Iowa 496. 

14 U.S.—Atchison, T. & S. F. Ry. 
Co. v. Sullivan, 173 F. 456, 97 C.C.A. 1. 

Fla.—West Virginia Hotel Corpo- 
ration v. Barbee, 134 So. 230; West 
Virginia Hotel Corporation v. W. C. 
Foster Co., 132 So. 842; Roberts v. 
American Nat. Bank of Pensacola, 115 
So. 261, 94 Fla. 427. 

Ill.—Illinois Cent. R. Co. v. McLean 
County, 17 Ill. 291. 

Or.—Hamblin Real Estate Co. v. 
Astoria, 40 P. 230, 26 Or. 599. 

Pa.—Mott v. Pennsylvania R. Co., 
30 Pa. 9, 72 Am.D. 664. 

Omission of taxable property as 
discrimination see infra § 1425. 

15. Ind—Goddard v. Stockman, 74 
Ind. 400. 

Kan.—Citizens’ Nat. Bank v. Board 
of Com’rs of Lyon County, 111 P. 496, 
83 Kan, 376. 

Neb.—Burlington, etc., R. Co. v. 
Saline County, 11 N.W. 854, 12 Neb. 
396; Burlington, etc., R. Co. v. Seward 
County, 4 N.W. 1016, 10 Neb. 211. 

Ohio.—Eyler v. Anderson, 171 N.E. 
90, 122 OhioSt. 220. : 

§.D.—Clark v. Lawrence County, 
111 N.W. 558, 21 S.D. 254 [aff reh 120 
N.W. 764, 23 S.D. 77]. . 

16. City of Tampa v. Palmer, 105 
So. 115, 89 Fla. 514. And see cases 
infra notes 17-23. : 

[a] “Illegal assessment,” that is, 
an assessment wherein, independent 
of exercise of discretion as to value, 
there appears prejudicial and mate- 
rial error in matter of law, usually 
constitutes grounds for equitable in- 
terference. City of Tampa y. Palmer, 
105 So. 115, 89 Fla. 514. 

17. Ill.—National Reserve Ins. Co. 


‘vy, Shipton, 145 N.H. 598, 314 Ill. 472; 


Moline Water Power Co. v, Cox, 96 N. 
BE. 1044, 252 Ill. 348; Chicago, etc., R. 
Co. v. Vollman, 73 N.E. 360, 213 I11. 


609. 

Ky.—Negley v. Henderson Bridge 
ees S.W. 171, 107 Ky. 414, 21 Ky.L. 

La.—Oteri v. Parker, 7 So. 570, 42 
La.Ann.+374. 

Neb.—F red M. Crane Co. v. Douglas 
County, 199 N.W. 791, 112 Neb. 365; 
Rothwell v. Knox County, 86 N.W. 
903, 62 Neb. 50. 

Tex.—Fleming v. Sinton Independ- 
ent School Dist., (Commn.App.) 234 
S.W. 1093; .Welder v. Sinton Inde- 
pendent School Dist., (Commn.App.) 
234 S.W. 1093; Anderson v. Sinton 
Independent School Dist., (Commn. 
App.) 234 S.W. 1093; Odem vy. Sinton 
Independent Sehool Dist., (Commn. 
App.) 234 58.W. 1090 [rev (Civ.App.) 
218 S.W.. 106]. 

W.Va.—Ohio Fuel Oil Co. v. Price, 
87 S.E. 202, 77 W.Va. 207; Clarksburg 
Northern R. Co. v. Morris, 86 S.E. 
89350762 W.Va eee. 

Wyo.—Union Pac. R. Co, v. Don- 
nellan, 2 Wyo. 478. 

Ont.—Bell v. Burlington, 9 Ont.W. 
N. 182 [mod 34 Ont.L. 410, 9 Ont.W.N. 
44]. 

[a] Unauthorized modification of 


assessment.—Where local authorities | 
modify any assessment or valuation | 


made by the board of public works 
and the taxes are sought to be en- 
forced by the sheriff by sale of the 
property levied on, equity will enjoin 
such enforcement, although the own- 
er failed to appeal from such reas- 
sessment and revaluation, as author- 
ized by Code (1913) ¢ 29 §§ 885-1021. 
Ohio Fuel Oil Co. v. Price, 87 S.E. 202, 
77 W.Va. 207, 

18. Bank of Arizona v. Howe, 293 
F. 600; New Albany Trust Co. of New 
Albany v. Taylor, 144 N.E. 855, 82 
Ind.App. 1. 

19. Calumet & Chicago Canal & 
Dock Co. v. O’Connell, 106 N.E. 452, 
265 Ill. 106. 

[a] Arbitrary disregard of rules. 
—Where the state board of equaliza- 
tion disregards its own rules and ar- 


‘bitrarily assesses the capital stock of 


a corporation, collection of the tax 
may be enjoined. Calumet & Chica- 
go Canal & Dock Co. v. O’Connell, 106 
N.B: 452, 265 Ill. 106. 

20. Stebbins’ v. Challiss, 15 Kan. 
65. 

21. Mammoth City v. Snow, 253 P. 
680, 69 Utah 204. 

22. Colo.—Gale v. Statler, 105 P. 
858, 47 Colo. 72. 

Ga.—Smith v. Shackelford, 137 S.E. 
255, 163 Ga. 835. 

Ky.—Boske vy. Louis Marx & Bro., 
ROMS AW awe IDs ek OL, ICY, 36,0. 5oMt, 


Sterling Oil, etc., Co. v. Ratliff, 104 
S.wW..°993, 127 Ky: 1,31 Ky... 1229* 
Negley v. Henderson Bridge Co., 54 
S.W. 171, 108 Ky. 414. 

N.C.—Caldwell Land, ete., Co. v. 
Smith, 59 S.E. 653, 146 N.C. 199. 

Or.—Dawson v. Croisan, 23 P. 257, 
18 Or. 431. 

[a] Rule applied: (1) “Where 
there was an omission to conform to 
substantial provisions of the statute 
requiring notice to be given the tax- 
payer, if a material addition has been 
made to his schedule, so that he may 
have the opportunity to be heard be- 
fore the assessor, and if the decision 
of that officer is against him, before 
the district or county court. Gale v. 
Statler, 105 P. 858, 47 Colo. 72. (2) 
Where tax assessors raised a taxpay- 
er’s property return without giving 
the notice required by statute to the 
taxpayer. Smith v. Shackelford, 137 
S.E. 255, 163 Ga. 835; Negley v. Hen- 
derson Bridge Co., 54 S.W. 171, 107 
Ky. 414. 

23. Dawson vy. Croisan, 23 P. 257,: 
18 Or. 431: 

24. Schlosser Bros. v. Huff, 128 
N.E. 452, 75 Ind.App. 643. 

25. Atchison, T. & S. F. Ry. Co. v. 
Board of Com’rs of Douglas County, 
Colo., 225 F. 978, 141 C.C.A. 100 [cert 
den and appeal dism 38 S.Ct. 189, 245 
U.S. 34, 669, 62 L.Ed. 523 mem]. 

26. Hallett v. Arapahoe County, 90 
P. 678, 40 Colo. 308. 

Adequacy of remedy at law gener- 
ally see infra §§ 1429-1435. 

27. Wilcox v. Town of Madison, 
137 A. 742, 106 Conn. 223 [error dism 
48 S:Ct. 337, 276 U.S. 606,72 -L.Ed: 
728]; State v. Superior Court of Ok- 
mulgee County, 250 P. 1024, 122 Okl. 
70; State v. District Court of Okmul- 
gee County; 250 P. 1023, 122 Okl. 69; 
Freiria v. Treasurer of Porto Rico, 32 
Porto Rico 604. 

[a] Assessors’ action in classify- 
ing land as “building lots,” instead of 
using owner’s classification of “house 
lots’ and “land, parcels’ of farms,” 
does not make the assessment illegal. 
Wilcox v. Town of Madison, 137 A. 
742, 106 Conn. 223 [error dism 48 S.Ct. 
337, 276 U.S. 606, 72 L.Ed. 728]. 

23... Ball v. P.V. & KiCoalhCosrst 
S.W.(2d) 707, 235 Ky. 445. 

29. City of Tampa v. Palmer, 105 
So. 115, 89 Fla. 514. 

30. U.S.—Chicago, etc., R. Co. v. 
Babcock, 27 S.Ct. 326, 204 U.S. 585, 51 
L.Ed. 636; Albuquerque Nat. Bank v. 
Perea, 13 S.Ct. 194, 147 U.S. 87, 37 L. 
Bd. 91; Taylor v. Secor, 92 U.S. 575, 
23 L.Ed. 663; Fordson Coal Co. v. 
Moore, 31 F.(2d) 606; City Ry. Co. v. 
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made a mistake in their valuation,®! that the court 
might reach a different conelusion,®? or that there 
is a difference of opinion regarding the reasonable- 
the courts ‘will not, in the 
absence of illegal or fraudulent exercise thereof, con- 
trol the administrative discretion of taxing officers.** 
To authorize the granting of an injunction on the 
ground that the assessment was excessive, it is in- 
eumbent on complainant to establish, not only that 


ness of the valuation ;*% 


Beard, 293 F. 448; Jackson Lumber 
Co. v. McCrimmon, 164 F. 759; West- 
ern Union Tel. Co. v. Wright, 158 F. 
1004; Hazard v. O’Bannon, 38 F. 220; 
Woodman v. Ely, 2 F. 839. 

Ariz.—Cochise County v. Copper 
Queen Consol, Min. ita 71 P. 946, 8 
Ariz. 221. 

D.C.—Washington Market Co. v. 
District of Columbia, 15 App.D.C. 416 
[appeal dism 11 S.Ct. 4, 137 U.S. 62, 
34 L.Ed. 572]. 

Fla.—Florida Land Co. v. Graham, 
TZ So: 2462) (97 la. AT) City of 
Tampa v. Palmer, 105 So. 115, 89 Fla. 
514; King v. Gwynn, 14 Fla. 32. 

Idaho. —Northern Pac. Ry. Co 
AS getdate County, 144 P. 1, 26 Idaho 


Ill.—Kinderman v. Harding, 178 N. 
EB. 71, 345 Ill. 237; First Nat. Bank 
v. Holmes, 92 N.E. 893, 246 Ill. 362; 
Coxe v. Salomon, 59 N.E. 422, 188 Ill. 
571; Martin v. Barnett, 58 N.E. 977, 
188 Ill. 288; Burton Stock Car Co. v. 
Traeger, 58 N.E. 418, 187 Ill. 9; Kin- 
ley Mfg. Co. v. Kochersperger, 51 N.E. 
648, 174 Ill. 379; La Salle, ete., R. 
Co. v. Donoghue, 18 N.E. 827, 127 Ill. 
27, 11 Am.S.R. 90; Traders’ Ins. Co. 
v. Farwell, 102 Ill. 418; Union Trust 
Co. v. Weber, 96 Ill. 346; Gage v. 
Evans, 90 Ill. 569; Munson v. Miller, 
66 Ill. 380. 

Ind.—Citizens’ Nat. Bank v. Klauss, 
93 N.E. 681, 47 Ind.App. 50; Fell v. 
West, 73 N.E. 719, 35 Ind.App. 20. 

Kan.—Benn vy. Slaymaker, 143 P. 
503, 93 Kan. 64; Finney County v. 
Bullard, 94 P. 129, 77 Kan. 349, 16 L. 
R.A.N.S. 807; Challiss v. Rigg, 30 P. 
190, 49 Kan. 119; Lincoln County v. 
Bryant, 53 P. 775, 7 Kan.App. 252. 

Ky.—Sanford v. Roberts, 236 S.W. 
571, 193 Ky. 377;. Johnson v. Brad- 
ley-Watkins Tie Co., 85 S.W. 726, 120 
Ky. 1386, 27 Ky.L. 540; Royer Wheel 
COs Vs Taylor County, 47 S.W. 876, 104 
Ky. 741, 20 Ky.L. 904. 

Mo. —Jefferson City Bridge & 
Transit Co. v. Blaser, 300 S.W. 778, 
318 Mo. 373; St. Louis Electric Bridge 
vor Vv. Koeln, 287 S.W. 427, 315 Mo. 


Neb.—Western Union Tel. Co. v. 
Douglas County, 107 N.W. 985, 76 
Neb. 666. 

N.M.—Albuquerque Nat. Bank v. 


Perea, 25 P. 776, 5 N.M. 664 [aff 13 S. 
Ct. 194, 147 U.S. 87, 37 L.Ed. 91]. 
N. Y.—_Mercantile Nat. Bank v. New 
York, 64 N.E. 756, 172 N.Y. 35. 
N.C.—Wilson v. Green, 47 S.E. 469, 
135 N.C. 348. 


Ohio.—Lackman v. Zumstein, 10 
OhioDec. (Reprint.) 518, 21 Cine.L. 
Bul. 319. 


Okl.— Williams v. Garfield Ex- 
change Bank of Enid, 134 P. 863, 38 
Okl. 539. 

Pa.—Hutchinson y. Pittsburgh, 72 
Pa. 320; Everitt’s Appeal, 71 Pa. 216; 
Hughes’ v. Kline, 30 Pa. 227; Kim- 
ber v. Schuylkill County, 20 Pa. 366. 

Tex.—Rosenberg v. Weekes, 4 S. 
IW .£899, 06%) Bex. (6785 International, 
ete., R. ‘Co. v. Smith County, 54 Tex. 1; 
Barly y. City of Waco, (Civ.App.) 3 
S.W.(2d) 131. 

Vt.—Phillips v. Bancroft, 56 A. 9, 
75) Vito 357. 

Va.—Johnson v. Hampton, 
Inst., 54 S.E. 31, 105 Va. 319. 

Wash.—Oregon-Washington R. & 
Nay. Co. v. Thurston County, 167 P. 


etc., 


TAXATION 


fraudulent,*’ or 


‘Cc. D. Hillman’s Snohomish County 


Land & R. Co. v. Snohomish County, 
151 P. 96, 87 Wash. 58; Northern 
Pac. R. Co. v. Pierce County, he ioe 
178, 55 Wash. 108. 

W.Va.— White Sulphur Springs’ Co. 
v. Robinson, 3 W.Va. 542. 

Wis.—Duluth Log Co. v. Haw- 
thorne, 120 N.W. 864, 139 Wis. 170; 
Hixon yv, Oneida County, 52 N.W. 445, 
822 Wis. bd 15: 

Wyo.—Bunten  v. 
Grazing Ass’n, 215 P. 
461; Crewdson v. Nefsy Co., 82 P. 
14 Wyo. 61. 

But see Donehoo v. Rogers, 90 S. 
E, 382, 146 Ga. 75 (holding that the 
levy of a fieri facias for the collec- 
tion of tax on land in a newly formed 
county, which has been returned for 
taxation to the tax receiver of the old 
county, should be enjoined on the 
ground of excessive levy). 

“Equity will not relieve against an 
assessment merely because it happens 
to be at a higher rate than that of 
other property. Inequalities due to 
mistake, to the fallibility of human 
judgment, or to other accidental 
causes, must be borne, for the rea- 
son that absolute uniformity cannot 
be obtained in taxation. What may 
be called sporadic cases of discrim- 
ination cannot be remedied by the 


Rock Springs 
244, 29 Way 


court.” City Ry. Co. v. Beard, 293 
F. 448, 449. 
[a] Undervaluation of property of 


others.—Equity cannot intervene in 
behalf of a taxpayer on the ground 
that the property of others has been 
valued too low. First Nat. Bank y. 
Holmes, 92 N.E. 893, 246 Ill. 362. 
{[b] Excess of market price over 
actual value.—Although the market 
price of Shares of stock was in ex- 
cess of the actual value, owing to 
losses, where such fact was unknown 
to the public or to the holder of the 
stock, the collection of a tax, al- 
though based on an assessment of 
the shares at their market value, will 


not be restrained. Citizens’ Nat. 
Bank v. Klauss, 93 N.E. 681, 47 Ind. 
App. 50. 

31. U.S.—Southern. Ry 


Watts, 43 S.Ct. 192, 260 Us. S29, 67 
L.Ed. 375; Oregon Short Line R.:Co. 
v. Ross, 52 F.(2d) 695; Fordson Coal 
Co. v. Moore, 31 F.(2d) 606; City Ry. 
Co. v. Beard, 293 F. 448. 

Ark.—Harrison vy. Fourche River 
Valley & I. T. Ry. Co., 218 S.W. 208, 
142 Ark. 118. 

Fla.—City of Tampa v. Palmer, 105 
So. 115, 89 Fla. 514, 

Idaho.—Northern Pac. Ry. Co. 
rea Sy a County, 144 P. 1, 26 Sddhe 

Kan.—Citizens’ Nat. Bank v. Board 
of Com’rs of Lyon County, 111 P, 496, 
83 Kan. 376. 

Ky.—Star Milling Co. v. Board of 
Councilmen of Town of Nicholasville, 
125 ‘S'We 1051; 

Utah.—Continental Nat. Bank of 
Salt Lake City v. Naylor, 179 P. 67, 
54 Utah 49. 

[a] Error of judgment.—(1) <A 
claim of excessive yaluation alone, 
solely because of a bona fide but mis- 
taken exercise of judgment by the tax 
assessor, will not secure relief in 
equity (Southern Ry. Co. v. Watts, 
43 S.Ct. 192, 260 U.S. 519, 67 L.Ed. 
375; Fordson Coal Co. v. Moore, 31> 


930, 98 Wash. 158 [error dism 38 S.|F. (3a) 606; City Ry. Co. v. Beard, 293 


Ct. 335, 246 U.S. 678, 62 L.Ed, 934];1F. 448; 


For later cases, developments and changes in the law see Annotations, same title and section number, 


City of Tampa v. Palmer, 105 
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/1, 26 Idaho 455; 


(§ 1424 


the assessment was in fact excessive, but also that 
it was so made fraudulently,*® as that it was ex- 
cessively made intentionally by the taxing officers 
for the purpose of discriminating between taxpay- 
ers;?® and the remedy is properly granted where 
the overvaluation was fraudulently and intention- 
ally made or is so grossly in excess of the real tax- 
able value of the property as to be constructively 


where the excess results from an 


So. 115, 89 Fla. 514; Northern Pac. 
Ryn Co: “Ve Clearwater County, 144 P. 
Citizens’ Nat. Bank 
v. Board of Com’rs of Lyon County, 
111 P. 496, 83 Kan. 376; Continental 
Nat. Bank of Salt Lake’ City v. Nay- 
lor, 179 P. 67, 54 Utah 49), (2) unless 
the valuation is so obviously exces- 
sive as to amount to fraud and to im- 
pute to the assessor an intention ar- 
bitrarily to discriminate against the 
complaining taxpayer (City of Tampa 
v. Palmer, supra). (3) So a taxpayer 
cannot obtain relief from the act of 
a board of supervisors appointed to 
equalize taxes in raising the value of 
property as listed with the assessor, 
excessively, by enjoining the collec- 
tion of the tax, when there is simply 
a mistake in judgment. Star Milling 
Co. v. Board of Counciimen of Town 
of Nicholasville, (Ky.) 125 S.W. 1051. 
(4) Courts of equity cannot grant re- 
lief from an excessive assessment of 
taxes due to erroneous judgment of 
the tax commission not induced by 
fraud, mistake, discrimination, non- 
uniformity, or a fundamentally erro- 
neous method of assessment. MHar- 
rison, vy. Fourche River Valley & i. T. 
Ry. Co., 218 S.W. 208, 142 Ark. 118. 

[b] Miscalculation. — Discrimina- 
tions in assessments resulting from 
miscalculations, must be remedied in 
some other form of proceeding than 
an action to restrain collection of the 
tax based on such assessment. Con- 
tinental Nat. Bank of Salt Lake City 
v. Naylor, 179 P. 67, 54 Utah 49. 

32. Oregon Short Line R. Co. v: 
Ross, 52 F.(2d) 695; People’s Gas- 
light & Coke Co. v. Stuckart, 121 N.E. 
629, 286 Ill. 164. 

(Tex. 


33. Early v. City of Waco, 
Civ.App.) 3 S.W.(2d) 131. 

34. City of Tampa v. Palmer, 105 
So. 115, 89 Fla. 514; Great Northern 
Ry. Co. v. Snohomish County, 102 P. 
881, 54 Wash, 23. 

35. Coulter v. Louisville & N. R. 
Co., 25 S.Ct. 342, 196 U.S. 599, 49 L.Ed. 
615; Elgin v. Hessen, 282 F, 281; City 
of Tampa Vv. Palmer, 105 So. 115, 89 
Fla. 514; German- American. Lumber 
Co. v. Barbee, 52 So. 292, 59 Fla. 493; 
People’s Gaslight & Coke Co. v. Stueck- 
art, 121 N.E. 629, 286 Ill. 164; C. D. 
Hillman’s Snohomish County Land & 
R. Co. v. Snohomish County, 151 P. 
96, 87 Wash. 58. 4 

“To warrant the issuance of an in- 
junction, complainants must show, 
not only that their own property was 
assessed at a higher rate, but that the 
city real estate generally was under- 
valued; that such undervaluation was 
intentional, and that it was system- 
atic, or pursuant to some scheme or 
rule.” Elgin v. Hessen, 282 F. 281, 

36. Harjim, Inc. v. Owens, 52 F. 
(2d) 530; Fordson Coal Co. v. Moore, 
Sb (24) 606;, U. S. v. Board of Coun_ 
tv Com’rs of Osage County, 1 F, (2a) 
701 [aff 45 S.Ct. 507, 267 U-S. 587, 69 
L.Ed 801]; Elgin v. Hessen, 282 F. 
281; Lacy v. McCafferty, 215 F. 352, 
1381 C.C.A,, 494; City of Tampa vy. 
Palmer, 105 So. "115, 89 Fla. 514; Ger- 
man-American Lumber Co. v. Barbee, i 
52 So. 292, 59 Fla. 498. 

Tlegal discrimination generally see 
infra § 1425. 

37. U.S.—Chicago Union Traction 
Co. v. State Bd. of Equalization, 28 | 
S:Ct..7, 207 U.S. 20,52 L.Ed. 78 Laff 
1 47 SE 7 Fordson Coal Co. v. 


—» 


or an opportunity to contest it.?® 


Moore, 31 F.(2d) 606; Nevada-Cali- 
fornia Power Co. v. Hamilton, 235 F. 
317; Hazard vy. O’Bannon, 38 F. 220. 

Ariz.—Cochise County yv. Copper 
Queen Consol. Min. Co., 71 P. 946, 8 
Ariz. 221, 

Cal.—Pacific Postal Tel.-Cable Co. 
v. Dalton, 51 P. 1072, 119 Cal. 604. 

_ Fla.—West Virginia Hotel Corpora- 
tion v. Barbee, 134 So. 230; West Vir- 
ginia Hotel Corporation v. W. C. Fos- 
ter Co., 132 So. 842; Folsom vy. Bank 
of Malone, 120 So. 319, 97 Fla. 433; 
Folsom vy. Bank of Greenwood, 120 So. 
317, 97 Pla. 426; City of Tampa v. 
Palmer, 105 So. 115, 89 Fla. 514. 

Idaho.—Northern Pac. Ry. Co. v. 
pa ay Pudge County, 144 P. 1, 26 Idaho 


Ill.—People’s Gaslight & Coke Co. 
v. Stuckart, 121 N.E. 629, 286 Ill. 164; 
Sanitary Dist. of Chicago v. Gifford, 
100 N.E. 953, 257 Ill. 424; First Nat. 
Bank v. Holmes, 92°N.E. 893, 246 Ill. 
362; Siegfried v. Raymond, 60 N.E. 
868, 190 Ill. 424; New Haven Clock 
Co. v. Kochersperger, 51 N.E. 629, 175 
Ill. 383; Union Trust Co. v. Weber, 96 
Tll. 346; Pacific Hotel Co. v. Lieb, 83 
Ill. 602; Chicago, etc., R. Co. v. Cole, 
75 Tit. S9§T, 

Ky.—Covington v. Shinkle, 74 S.W. 
652, 25 Ky.L. 73. 

Mich.—Walsh v. King, 41 N.W. 1080, 
714 Mich. 350; Albany, etc., Min. Co, 


vy. Auditor-Gen., 37 Mich. 391; Mer- 
rill v. Humphrey, 24 Mich. 170. 
Mo.—Jefferson City Bridge & 


Transit Co. v.. Blaser, 300 S.W. 778, 
‘318 Mo. 373. 

N.Y.—Mercantile Nat. Bank v. New 
York, 64 N.E. 756, 172 N.Y. 35. 

Okl.—Webb v. Renfrew, 54 P. 448, 
7 Okl. 198. 

Or.—Oregon, etc., R. Co. v. Jackson 
County, 64 P. 307, 65 P. 369, 38 Or. 

9. 

See Sacth veabes Lumber Co. v. Jones, 
49 S.W. 909, 20 Tex.Civ.App. 208; 
Johnson v. Holland, 43 S.W. 71, 17 
Tex.Civ.App. 210. 

Wash.—Grays Harbor Const. Co. v. 
Grays Harbor County, 168 P. 1138, 99 
Wash. 184; Northern Pac. R. Co. v. 
Pierce County, 104 P. 178, 55 Wash. 
108. ; 

Wyo.—Bunten v. Rock Springs 
Grazing Ass’n, 215 P. 244, 29 Wyo. 461. 


3 [a] What constitutes fraud.—(1) 
a A willful disregard by members of 
the state board of equalization of a 
“a known duty for the purpose of pro- 


ducing a result which could not oth- 
erwise have been produced may be 
urged against an assessment as a 
fraud. People’s Gaslight & Coke Co. 
v. Stuckart, 121 N.E. 629, 286 Ill. 164. 
(2) So, where taxing officials assess 
in a manner which they must know 
will produce inequalities and unjust 
assessments, their acts are to be 
treated as arbitrary or fraudulent. 


_—s 


illegal increase in the valuation of the property 
ordered after the original assessment was made,*® 
as where plaintiff’s assessment, once legally fixed, 
was illegally increased without giving him notice 
ort So the collection 
may be enjoined where the excessive assessment was 
due to a clerical error,*® where the essential require- 
ments of law were not observed in making the val- 
uations,*+ where the officer proceeded on a funda- 
mentally wrong basis or theory in making the assess- 
ment,** or the board of equalization in increasing 
the assessment acted from mere eaprice, or arbi- 
trarily,** or without evidence,*+ or, contrary to— 
statute, disregarded testimony introduced which was 
not disputed or impeached.t® The fact that statutes 
continue the lien of taxes until paid, and validate 
invalid tax certificates, does not preclude relief 
against fraudulently excessive assessment;*® and a 
property owner would not be precluded from relief 
from an erroneous valuation of personalty for tax- 


.] er 


TAXATION 


payer.*® 


Nevada-California Power Co. v.. Ham- 
ilton, 235 F. 317. (3) Assessment of 
property on a fifty per cent basis at 
seventeen thousand, five hundred 
eighty dollars, the fair cash value of 
which is ten thousand dollars, is so 
grossly excessive as to be construc- 
tively fraudulent. Grays Harbor 
Const. Co. v. Grays Harbor County, 
168 P. 1138, 99 Wash. 184. (4) Mere 
inadvertence or bona fide mistake of 
judgment in fixing valuation for tax- 
ation does not in itself amount in 
law to fraud however. City. of Tampa 
v. Palmer, 105 So. 115, 89 Fla. 514. 

[b] Despotic acts.—A taxpayer is 
entitled to the honest judgment of as- 
sessors and boards of equalization in 
fixing value, and they may not act in 
an arbitrary, capricious, and fraudu- 
lent manner, but will be restrained by 
the courts from becoming: despotic. 
Bunten y. Rock Springs Grazing 
Ass’n, 215 P. 244, 29 Wyo. 461. 

[ec] Refusal to exercise judgment. 
—(1) Where an assessor has refused 
to exercise his judgment, and has act- 
ed arbitrarily and fraudulently in as- 
sessing property, the collection of the 
tax thus assessed will be enjoined. 
Northern Pac. Ry. Co. vy. Clearwater 
County, 144 P. 1, 26 Idaho 455. (2) 
Fraud, capriciousness, or want of the 
exercise of an honest judgment-by tax 
officers is ground for interfering with 
their action if the assessment made 
is grossly disproportionate’ to the 
property’s value, or unequal when 
compared with the assessment of oth- 
like property. Northern Pac. R. 
Co. v. Pierce County, 104 P. 178, 55 
Wash, 108. 

38. Ga.—Shippen Bros. Lumber Co. 
v. Adams, 80 S.H. 1009, 141 Ga. 354. 

Ill.— Condit v. Widmayer, 63 N.E. 
1078, 196 Ill. 623;  Workingmen’s 
Banking Co. v. Wolff, 37 N.E. 930, 150 
Til. 491; Kimball v.°Merchants’ Sav., 
ete., Co., 89 Ill. 611. 

Iowa.—Montis v. McQuiston, 78 N. 
W. 704, 107 Iowa 651. 

Mont.—Montana Ore Purchasing Co. 
vy. Maher, 81 P. 13, 32 Mont. 480. 

Neb.—Farmers’ Co-op. Creamery & 
Supply Co. v. McDonald, 158 N.W. 
369, 100 Neb. 33. 

Ohio.—Standard Oil Co. y.. Hopkins, 
1 OhioApp. 82, 18 Oh.Cir.Ct.N.S. 274; 
Euclid Ave.. Sav., etc.. Co. v. Hub- 
bard, 22 OhioCir.Ct. 20, 12 OhioCir, 
Dec. 279; Cozad v. Hubbard, 18 Ohio 
Cir.Ct. 294, 10 OhioCir.Dec. 162. 

Okl.—Cranmer v. Williamson, 59 P. 
249, 8 Okl. 683; Caffrey v. Overholser, 
57 P. 206; 8 Okl. 202; Martin v. Clay, 
56 P. 715, 8 Okl. 46; Weber v. Dillon, 
54 P. 894, 7 Okl. 568 [appeal dism 22 
S.Ct. 931, 46 L.Ed. 1262 mem]. 

[a] Rule applied where an assess- 
ment was increased by a county board 
of equalization without. jurisdiction. 
Farmers’ Co-op. Creamery & Supply 
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ation at a higher valuation than realty because it 
also owned realty in the county which was valued 
at the same rate at which other realty was valued ;47 
nor is the fact that a tax commission, through mis- 
take or inadvertence, failed to apply the proper rule 
in computing a tax reason for denying relief from 
an excessive charge.*® 
systematic, habitual, or against a large class does 
not require denial of relief to an individual tax- 
However, it has been said that injunctive 
relief will be denied where the court could not give 
it without doing an injustice to all other owners of 
similar property who were assessed on substantially 
the same basis of valuation.®° 
created for a general and permanent purpose, that 
one taxpayer’s benefit is remote or doubtful, or his. 
burden heavy, will not entitle him to relief against 
an authorized tax levy,*+ 
injunction where the tax is illegal or unauthorized 
affords no ground for interference with an exces- 


That an assessment is not 


In a taxing district 


A statute authorizing an 


Co. v. McDonald, 158 N.W. 369, 100 
Neb. 33. 

39. U.S.—Hills v. National Albany 
Exch. Bank, 12 F. 93. 

Cal.—Lahman vy. Hatch, 56 P. 621, 
124 Cal. 1. 

Ga.—Linder v. Watson, 107 S.E. 62, 
151 Ga. 455. 

Ill.— Huling v. Ehrich, 55 N.E. 636, 
183 Til, 315; McConkey v. Smith, 73 
Ill. 313; Darling vy. Gunn, 50 Ill. 424; 
Cleghorn v. Postlewaite, 43 Ill. 428; 
Glassford v. Dorsey, 2 Ill.App. 521. 

Ind.—Seymour First Nat. Bank v. 
Brodhecker, 37 N.E. 340, 137 Ind. 693. 
| Kan.—Topeka City R. Co. vy. Rob- 
erts, 25 BP. 854, 45 Kan. 360; Leaven- 
worth County v. Lang, 8 Kan, 284. 

Miss.—Alabama, ete, R. Co. 
Brennan, 10 So. 451, 69 Miss. 103. 

Neb.—Kuykendall v. Douglas Coun- 
ty, 152 N.W. 547, 98 Neb. 305; Brown 
v. Douglas County, 152 N.W. 545, 98 
Neb. 299. 

40. Fourth Nat. Bank v. Hopkins 
17 OhioN.P.N.S. 55. ‘ 

41. Camp Phosphate Co. v. Allen, 
81 So. 508, 77. Fla. 341; Graham v. 
City of West Tampa, 71 So. 926, 71 
Fla. 605; Delta Land & Timber Co. v. 
Same, 84 So. 601, 147 La, 239; Peavy- 
Wilson Lumber Co. v. Police Jury of 
Sabine Parish, 84 So. 361, 146 La. 1075; 
Vernon Parish Lumber Co. y. Word, 
84 So. 358, 146 La. 1068. 

42. Samish Gun Club v. Skagit 
County, 204 P. 181, 118 Wash. 578. 

[a] Rule applied where the officer | 
assessed the use to which the proper- 
ty was put rather than the value of 
the property. Samish Gun Club v. 
BAe ar County, 204 P. 181, 118 Wash. 
578. 

43. Standard Oil Co. v. Hopkins, 1. 
OhioApp. 82, 18 OhioCir.Ct.N.S. 274; 
Rawson vy. Schott, 14 OhioCir.Ct. 94, 
7 OhioCir.Dec. 256. 

44. Standard Oil Co. v. Hopkins, 1 
OhioApp. 82, 18 OhioCir.Ct.N.S. 274; 
Rawson v. Schott, 14 OhioCir.Ct. 94, 
7 OhioCir.Dee. 256. 

45. Brundrett v. Lucas, (Tex.Civ. 
App.) 194 S.W. 613. 

46. West Virginia Hotel Corpora- 
tion v. Barbee, (Fla.) 134 So. 230; 
West Virginia Hotel Corporation v. 
Ww. C. Foster Co., (Fla.) 132 So. 842. 

47. Citizens’ Nat. Bank v. Board 
of Com’rs of Lyon County, 111 P. 496, 
83 Kan.. 376. ' 

48. Air-Way Electric Appliance 
Corporation v. Archer, 3 F.(2d) 669 
[rev on other grounds 45 S.Ct. 12, 266 
U.S. 71, 69 LiEd. 169]. 

49. Jefferson City Bridge & Trans- 
it Co. v. Blaser, 300 S.W. 778, 318 Mo, 
373. 

50. First Nat. Bank v. Holmes, 92 
N.E. 893, 246 Ill. 362. 

51. State v. Upper St. Johns Riv- 
er Nav. Dist., (Fla.) 135 So. 784; Jin- 
kins v. Entzminger, (Fla.) 135 So. 785. 
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52. Beard v. Wilcockson, (Ark.) 42 
S.W.(2d) 557. 

[a] Tliustration.—Taxes assessed 
on the market value of property, in- 
stead of on one half the value as re- 
quired by law, are neither illegal nor 
unauthorized so as to authorize an in- 
junction against their collection un- 
der the statute, but are only exces- 
Beard v. Wilcockson, (Ark.) 42 


Sive. 
S.W.(2d) 557. 

53. Sanford v. Roberts, 236 S.W. 
bil 9s) ys, S01 tspunten! v. ock 
Springs Grazing Ass’n, 215 P. 244, 29 
Wyo. 461. 

54. U.S.—lIllinois Cent. R. Co. v. 


Greene, 37 S.Ct. 697, 244 U.S. 555, 61 
L.Ed. 1309; Louisville & N. R. Co. v. 
Greene, 37 S.Ct. 683, 244 U.S. 522, 61 
L.Ed. 1291, Ann.Cas.1917E 97 [mod 230 
F. 191]; Greene v. Louisville & I. R. 
Co., 37 S.Ct. 673, 244 U.S. 499, 61 L.Ed. 
1280, Ann.Cas.1917E 88; . Raymond v. 
Chicago Union Traction Co., 28 S.Ct. 
7, 207 U.S. 20, 52 L.Ed. 78, 12 Ann.Cas, 
757 [aff 114 F.. 557]; Chicago, etc., R. 
Co. v. Babcock, 27 S.Ct. 326, 204 U.S. 
585, 51 L.Ed. 6386; Stanley v. Albany 
County, 7 S.Ct. 1234, 121 U.S. 535, 30 
L.Ed. 1000; Cummings v. Merchants’ 
Nat. Bank, 101 U.S. 153, 25 L.Ed. 903; 
Pelton v. Commercial Nat. Bank, 101 
eS. 143; 255. Ed:- 901; Jersey “City 
v. New York Bay R. Co., 13 F.(2d) 
982; Chicago & N. W. Ry. Co. v. Eve- 
land, 13 F.(2d) 442 [cert gr 47 S.Ct. 
112, 273 U.S. 680, 71 L.Ed. 837 and 
cert dism 47 S.Ct. 332, 273 U.S. 740, 
7175, 71 L.Ed. 886]; Bank of Arizona 
v. Howe, 293 F. 600; City Ry. Co. v. 
Beard, 293 F. 448; Callaway v. Boh- 
ler, 291 F. 243 [aff 45 S.Ct. 481, 267 
U.S. 479, 69 L.Ed. 745]; City Ry. Co. 
v. Beard, 283 F. 313; Elgin v. Hessen, 
282 EF. 281; Gammill Lumber Co. v. 
Board of Sup’rs of Rankin County, 274 
F. 630; Wells Fargo & Co. v. John- 
son, 214 F. 180, 130 C.C.A. 528, L.R.A. 
1916C 522 [rev 205 F. 60, and aff 36 
S.Ct. 62, 239 U.S. 234, 60 L.Ed. 243]; 
Atchison, T. & S. F. Ry. Co. v. Sulli- 
van, 173 F. 456, 97 C.C.A. 1; Michigan 
R. Tax Cases, 188. FF. 223-[aff26 S:Ct. 
459, 201 U.S. 245, 50 L.Ed. 744]; Lou- 


‘isville, etc., R. Co. v. Coulter, 131 F. 


282; Taylor v. Louisville & N. R. Co., 
88 F. 350; Railroad, etc., Cos. v. Board 
of Equalizers of Tennessee, 85 F. 302 
[rev on other grounds 25 S.Ct. 342, 
196 U.S. 599, 49 L.Ed. 615]; Chicago, 
ete., R. Co. v. Republic County, 67 F. 
411, 14 C.C.A. 456; Toledo First Nat. 
Bank v. Lucas County Treasurer, 25 
F. 749 [appeal dism 9 S.Ct. 804, 131 
U.S. 450, 33 L.Ed. 201]; Dundee 
Mortg. Trust Inv. Co. v. Parrish, 24 
F. 197; Exchange Nat. Bank v. Miller, 
1L99RS 302. 

Fla.—Jinkins v. Entzminger, 135 So. 
785; State v. Upper St. Johns River 
Nav. Dist., 135 So. 784; Louisville & 
N. R. Co. v. Amos, 123 So. 745, 98 Fla. 
350; Folsom v. First Nat. Bank, 121 
So. 559, 97 Fla. 425; Folsom y. First 
Nat. Bank, 121 So. 560, 97 Fla. 424; 
Roberts v. American Nat. Bank of 
Pensacola, 121 So. 554, 97 Fila. 411; 
Cooey v. Johnson, 117 So. 111,95 Fla. 
946; Roberts v. American Nat. Bank 
of Pensacola, 115 So. 261, 94 Fla, 427; 
City of Tampa v. Palmer, 105 So. 115, 
89 Fla. 514; Camp Phosphate Co. vy. 
Allen, 81-So. 503, 77 Fla. 341. 

Kan.—Citizens’ Nat. Bank v. Board 
of Com’rs of Lyon County, 111 P. 496, 
83 Kan. 376; Chicago, ete., R. Co. v. 
Atchison County, 39 P. 1039, 54 Kan. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


Not every diserim- 
ination in assessing property for taxation will ren- 
der the assessment or tax invalid in whole, or in 
part, so as to authorize an injunction;** but injune- 
tion may issue where it is shown that there was an 
illegal discrimination against particular classes of 
property, in making the valuation, resulting from 
the intentional and systematic adoption of a rule 


er than the one complaining. 


TAXATION 


[§§ 1424-1425 


or principle of valuation cortrary to the constitu- 


781; Missouri, ete, R: Co. v. Geary 
County, 58 P. 121, 9 Kan.App. 350 [rev 
61 P. 6938, 62 Kan. 168]. 

Mo.—Boonville Nat. Bank Ve 
Schlotzhauer, 298 S.W. 732, 317°>Mo. 
1398, 55 A.L.R. 489; T. J. Moss Tie Co. 
v. Allen, (App.) 8 S.W.(2d) 1038. — 

N.M.—First Nat. Bank v. McBride, 
149+ RP. 353; 20 N.M.' 381. 


Ohio.—Potter v. O’Brien, 27 Ohio 
CrAN BU, 

Or.—Smith v. Kelly, 33 P. 642, 24 Or. 
464, 


Pa.—Kemble v. Titusville, 
946, 1385 Pa. 141. 

Tex.—Lively v. Missouri, K. & T. 
Ry. Co., 120 S.W. 852, 102 Tex. 545; 
Druesdow v. Baker, (Commn.App.) 
229 S.W. 493 [rev (Civ.App.) 197 S. 
W. 1043, and aff 44 S.Ct. 40, 263 U.S. 
137, 68 L.Ed. 212]; Langley v. Smith, 
126 S.W. 660, 59 Tex.Civ.App. 584. 

Utah.—Continental Nat. Bank of 
Salt Lake City v. Naylor, 179 P. 67, 54 
Utah 49. 

Wash.—Andrews v. King County, 
ae 409, 1 Wash. 46, 22 Am.S.R. 


Wis.—Spear v. Door County, 27 N. 
W. 60, 65° Wis. 298; Lefferts v. Calu- 
met County, 21 Wis. 688. 

[a] Fraud of one body (1) par- 
ticipating in making assessment judg- 
ment makes fraud in concoction of 
judgment. Boonville Nat. Bank v. 
Schlotzhauer, 298 S.W. 732, 317 Mo. 
1298, 55 A.L.R. 489. (2) Thus, the 
board of county commissioners being 
an essential part of the taxing sys- 
tem, their duties being prescribed by 
law, when its members, sitting as a 
board of equalizers, deliberately, in- 
tentionally, and arbitrarily sustain an 
assessment known to them to.be un- 
just or unequal and discriminating, 
they perpetrate fraud on the injured 
taxpayers, to whom a court of equity 
will grant relief. Camp Phosphate 
Co. v. Allen, 81 So. 503, 77 Fla. 341. 

[b].. Undervaluation.—(1) Dis- 
criminatory taxation may be enjoined 
when willful and _ intentional, al- 
though accomplished by undervalua- 
tion of the property of taxpayers oth- 
i First 
Nat. Bank v. McBride, 149 P. 353, 20 
N.M. 381. (2) So equity will grant 
relief from an assessment, when it is 
shown by clear and convincing proof 
that there is, with respect to certain 
species of property, systematic, in- 
tentional, and unlawful undervalua- 
tion for taxation by the taxing officers, 
which necessarily effects an unjust 
discrimination against the species of 
property of which complainant is 
owner. Jersey City v. New York Bay 
R. Co., 18 F.(2d) 982; City Ry. Co. v. 
Beard, 293 F. 448; Folsom v. First 
Nat. Bank, 121 So. 559, 97 Fla. 425; 
Folsom v. First Nat. Bank, 121 So. 560, 
97 Fla. 424; Roberts v. American Nat. 
Bank of Pensacola, 121 So. 554, 97 Fla. 
411. (3) Accordingly, injunction is 
appropriate as to a tax on national 
bank shares in excess of that on other 
moneyed capital in competition there- 
with (Callaway v. Bohler, 291 F. 243 
Laff 45 S.Ct. 431, 267 U.S. 479, 69 L. 
Ed. 745]; Folsom vy. First Nat. Bank, 
121 So. 559, 97 Fla. 425; Folsom v. 
First Nat. Bank, 121 So. 560, 97 Fla. 
424; Roberts v. American Nat. Bank 
of Pensacola, 121 So. 554, 97 Fla. 411), 
(4) and an assessment of stocks and 
bonds belonging to an estate for taxa- 
tion at their true market value, where 
other similar property was assessed 


19 A. 


-money value, 


tional or statutory requirement of equality and un- 
iformity,®* and also where property of a taxpayer 
is discriminated against by an intentional failure 
to assess other taxable property of the same class.°? 
Although it has been said that the remedy of a par- 
ty so aggrieved is not by injunction, but by appeal 
to the equalization boards to raise assessment of 
all property to its actual value.°® 


There is author- 


at only a fraction of its value, is a 
discrimination, against which relief 
will be granted by injunction (Calla- 
way v. Bohler, supra). (5) For pur- 
poses of taxation in Ohio, all prop- 
erty, both real and personal, stands 
on an equality and constitutes a single 
class, which is to be taxed at its true 
and if any property 
within that class, whether real or per- 
sonal, is systematically assessed at 
less than its true value, the owner of 
property, be it real or personal, or 
both, which is unlawfully taxed at a 
materially higher rate, is entitled to 
relief at the hands of the courts. 
City Ry. Co. v. Beard) 293 F. 448. 

[ec] Intention and system.—The 
application by taxing authorities of 
the same illegal and discriminatory 
method of assessment of the property 
of a bank for a second year evidences: 
an intentional and systematic viola- 
tion of the constitutional rights of 
the bank, which entitles it to relief by 


injunction. Bank vy. Arizona v. Howe, 
293 F. 600. 
[d] What taxes may be enjoined. 


—State as well as franchise taxes 
based on assessment of intangible 
property of a public service corpora- 
tion may be enjoined by a federal 
court for discrimination, arising out 
of a systematic undervaluation of 
other taxable property. Illinois Cent. 
R. Co. v. Greene, 37.S.Ct. 697, 244 U. 
S. 555, 61 L.Ed. 1309 [aff 209 F. 465]; 
Louisville & N. R. Co. v. Greene, 37 
S.Ct. 683, 244 U.S. 522, 61 L.Ed. 1291, 
Ann.Cas.1917E 97 [mod 230 F. 191].° 

55. Callaway v. Bohler, 291 F. 243 
[aff 45 S.Ct. 431, 267 U.S. 479, 69 L.Ed. 
745]; Atchison, T. & S. F. Ry. Co. 
Va Sullivan, U3 HY 4568 | WCC LAS Ts 
wee v. Johnson, 117 So. 111, 95 Fla. 
9 f 


46. 

[a] Thus collection of taxes on 
county school warrants, where other 
similar evidences of, indebtedness 
were not taxed, should be enjoined. 
Cooey v. Johnson, 117 So. 111, 95 
Fla. 946. 

[b] Rule applied.—Where taxing 
officers intentionally omit or under- 
value other taxable property in viola- 
tion of law, so that an undue share 
of the burden of taxation is thrown 
on the property of complainant, it is 
not necessary, in an action to enjoin 
the collection of the tax, that the of- 
ficers Should be shown to have had the 
actual intent to discriminate, as their 
acts were as injurious without as with 
that intent. Atchison, T. & S. F. Ry. 
Co. v. Sullivan, 173 F. 456, 97 C.C.A. 1. 

Omission of taxable property from 
Veteuen ci list generally see supra § 

56. Empire Elevator Co. v. Butler, 
123 N.W. 868, 24 S.D. 484; George C. 
Bagley Elevator Co. v. Butler, 123 N.- 
W. 866, 24 S.D. 429. 

[a] Reason for, and discussion of, 
rule.—“This court will take judicial 
notice that the taxing officers of this 
state, from the assessors to the State 
Board of Equal_zation, absolutely 
disregard the clear mandate of the 
law in placing values upon property 
for taxation purposes, but that is no 
reason why the courts of this state 
should connive at such acts or be- 
come active parties thereto. When a 
party, whose property, though as- 
sessed at less than its value, is as- 
sessed much higher than that of oth- 
er taxpayers, shall have requested the 
several boards to equalize taxes in. 


‘ ‘ a 
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ity to the effeet that, even though the law requires 
assessment of property at full value, such assessment 
of the property of one owner may be enjoined if 
property of others is intentionally systematically 
undervalued ;°7 and, where there has been a discrim- 
ination against a taxpayer by willful and intentional 
undervaluation of other property, he is entitled to 
relief, although his own property is not assessed as 
‘much as it should be under the taxing laws.°’ The 
fact that other taxpayers are also being discrimi- 
nated against is no defense;*®® and, where the action 
of the board of equalization resulted in an unjust 
and forbidden discrimination, the fact that the ac- 
tion was based on its best judgment,®° or was with- 
out intent to injure plaintiff,®! does not affect his 
right to enjoin collection of the tax. 
property owner is called on to pay on the same val- 
uation as others, he is not entitled 


the manner fixed by statute, to wit, by 
raising the assessment of. all prop- 
erty to its actual value—and such 
boards shall have refused or failed 
to do their clear duty under the law, 
then, and only then, let such party ap- 
ply to the courts for relief.” George 
C. Bagley Elevator Co. v. Butler, 123 
N.W. 866, 868, 24 S.D. 429. 

57. Illinois Cent. R. Co. v. Greene, 
37 _ S.Ct. 697, 244 U.S. 555, 61 L.Ed. 
1309; Louisville & N. R. Co. v. Greene, 
37 S.Ct. 683, 244 U.S. 522, 61 L.Ed. 
1291, Ann.Cas.1917TE 97 [mod 230 F. 
191}; Greene v. Louisville & I. R. 
Co., 37 S.Ct. 673, 244 U.S. 499, 61 L.Ed. 
1280, Ann.Cas.1917E 88; City Ry. Co. 
v. Beard, 283 F. 313. 

[a] Rule applied.—(1) Where a 
state constitution provides that all 
taxable property shall be assessed by 
a uniform rule at its true value in 
money, if that rule is not observed, 
and the basis of valuation is sixty per 
cent or any per cent less than one 
hundred, the courts will grant relief 
to those whose property is rated in 
excess of the adopted percentage. 
City Ry. Co. v. Beard, 283. F. 313. (2) 
So the requirement of Ky. Const. § 
172, for assessment of property at its 
fair cash value, will not prevent re- 
straining enforcement of franchise 
taxes based on assessment of property 

‘at its fair cash value, where similar 
property is systematically under- 
valued in view of §§ 171, 174. Illinois 
Cent. R. Co. v. Greene, 37 S.Ct. 697, 
244 U.S. 555, 61 L.Ed. 1309; Louisville 
& N. R. Co. v. Greene, 37 S.Ct. 683, 244 
U.S. 522, 61 L.Ed. 1291, Ann.Cas.1917E 
97 [mod 230 F. 191]; Greene v. Louis- 
ville & I. R. Co., 37 S.Ct. 673, 244 U.S. 
499, 61 L.Ed. 1280, Ann.Cas.1917E 88. 

58. First Nat. Bank v. McBride, 
149 P. 353, 20 N.M. 381. 

59. Mobile & O. R. Co. v. Schnip- 
per, 31 F.(2d) 587. 


60. Brown v. First Nat. Bank, 
. (Tex.Civ.App.) 175 S.W. 1122. 
61. Chicago & N. W. Ry. Co. v. 


Eveland, 13 F.(2d) 442 [cert gr 47 S. 
. Ct. 112, 273 U.S. 680, 71 L.Ed. 837, and 
Gert dism 47 S.Ct. 332,-273 U.S. 740, 
_ 775, 71 L.Ed. 886]; Brown.v. First 


Nat. Bank, (Tex.Civ-App.) 175 S.W. 
ea 122% 
62. Druesdow vv. Baker, (Tex. 


Commn.App.) 229 S.W. 493 [rev (Civ. 
App.) 197 S.W. 1048, and aff 44 S.Ct. 
40, 263 U.S. 187, 68 L.Ed. 212]; Mis- 
souri, K. & T. Ry. Co. of Texas v. 
Hassell, 123 S.W. 190, 57 Tex.Civ.App. 
522 


[a]. Rule applied.—(1) If the in- 
tangible assets of a railroad company 
are assessed at their true full value 
and its tangible assets at less than 
their true value and below the value 
of the tangible property generally of 
the county, and such overvaluation of 
intangibles is equalized by the under- 
valuation of tangibles whereby the 
road is called on to pay no more than 

_ others, it is not entitled to equitable 
relief because one class of its proper- 
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Not Liable. 


So long as a 


to equitable re- 


ty is valued above another. Drues- 
dow v. Baker, (Commn.App.) 229 S.W. 
493 [rev (Civ.App.) 197 S.W. 1043, 
and aff 44 S.Ct. 40, 268 U.S. 137, 68 L. 
Ed. 212]. (2) Thus, where the in- 
tangible assets of a railroad company 
in a county were assessed at their 
full value, and its tangible property 
was assessed at fifty per cent of its 
value, while the property of other tax- 
payers was assessed at seventy-five 
per cent of its value, and if all the 
property of the railroad company in 
the county had been assessed at sev- 
enty-five per cent of its value, the 
amount of property on which it was 
taxed would have been increased, it 
could not restrain the collection of 
taxes on its intangible property be- 
cause of an unfair basis of taxation. 
Missouri, K. & T. Ry. Co. of Texas v. 
a sea ie, 123 S.W. 190, 57 Tex.Civ.App. 


63. U.S.—U. S. v. Rickert, 23 S.Ct. 
478, 188 U.S. 432, 47 L.Ed. 532; Os- 
born v. U. S. Bank, 9 Wheat. 738, 6 
L.Ed. 204; McKnight y. Dudley, 148 
E204, %8 CCJAL 162% . 

Cal.—Robinson v. Gaar, 6 Cal. 278. 

Colo.——Shaw v. Bond, 171 P. 1142, 
64 Colo. 366; Colorado Farm, etc., Co. 
v. Beerbohm, 96 P. 443, 43 Colo. 464. 

Ill.—Baltica Ins. Co. v. Carr, 162 N. 
E. 178, 330 Ill. 608; People’s Gaslight 
& Coke Co. v. Stuckart, 121 N.E. 629, 
286 Ill. 184; Moline Water Power Co. 
v. Cox, 96 N.E. 1044, 252 Ill. 348; Sieg- 
fried v. Raymond, 60 N.E. 868, 190 


Ill. 424; Illinois Cent. R. Co. v. 
Hodges, 113 Ill. 323; Kimball v. Mer- 
chants’ Sav., ete. Co., 89 Ill. 611; 


Munson v. Miller, 66 Ill. 380. 

Ind.——Croop v. Walton, 157 N.E. 275, 
199 Ind. 262, 538 A.L.R. 1386; Buck v. 
Miller, 45 N.E. 647, 47 N.E. 8, 147 Ind. 
586, 62 Am.S.R. 436, 37 L.R.A. 384. 

Iowa.—Bednar v. Carroll, 116 N.W. 
315, 138 Iowa 338. 

Mich.—Lenawee County Sav. Bank 
y. Adrian, 33 N.W. 304, 66 Mich. 273. 
Mo.—vValle v. Ziegler, 84 Mo. 214. 

N.J.—Morris Canal, etc., Co. v. Jer- 
sey City, 12 N.J.Eq. 227. 

N.Y.—U. S. Housing Corporation v. 
City of Watertown, 186 N.Y.S. 309, 
113 Misc. 679. 

Ohio.—Jones v. Davis, OhioSt. 
474, 

Or.—Enterprise Irr. Dist. v. Enter- 
prise Land & Investment Co., 300 P. 
50. 

Pa.—St. Mary’s Gas Co. v. Elk 
County, 43 A. 321, 191 Pa. 458; Arthur 
v. Polk Borough School Dist., 30 A. 
299, 164 Pa. 410; Graham v. Lawrence 
County Com’rs, 99 Pa.Super. 245; Lu- 
gerne County Gas & Electric Co. v. 
Morgan, 70 Pa.Super. 60; Boyle v. 
Westmoreland, 11 Pa.Dist.&Co. 505; 
St. Mary’s Gas Co. v. Elk County, 15 
Pa.Co. 411. 

Yenn.—Hamilton Nat. Bank vy. 
Shipp, 23 S.W. (2d), 667, 160 Tenn. 311. 

Va.—Staunton v. Mary Baldwin 
Seminary, 39 S.E. 596, 99 Va. 653. 

W.vVa.—Crim v. Phillipi, 18 S.E. 


35 


[61 C.J.] 1081 


lief, although one piece of his property is valued 
above another, if there be a sufficient decrease in 
such other to make him pay the same proportion of 
taxes on what he owns as every other citizen is re- 
quired to pay.*? 

[§ 1426] (f) Assessment of Persons or Property 
Equity will enjoin the collection of 
taxes assessed on exempt or nontaxable property,®* 
or property which has in fact no existence,** and 
this remedy also is proper where the assessment is 
made, or the tax’ sought to be enforced, against one 
who is not the owner of the property or not liable 
for the payment of the tax;®° and where the assess- 
ment was illegal because the property was not within 
the jurisdiction of the taxing power, either as having 
a situs of its own or as belonging at the domicile 
of its owner, a nonresident.°® The remedy will not 
hie, however, as to property listed by the taxpayer 


466, 38 W.Va. 122; Christie v. Malden, 
23 W.Va. 667. 

N.W.Terr.—Canadian Pac. R. Co. v. 
Calgary, 1 Terr.L. 67. 

[a] Illustrations.—(1) Where the 
property of a federal agency is wrong- 
fully taxed by municipal authorities, 
the agency may perpetually enjoin 
the municipality from enforcing the 
tax. U. S. Housing Corporation v. 
City of Watertown, 186 N.Y.S. 309, 
113 Mise. 679. (2) Where a tax on 
an irrigation company on the face of 
the record appeared valid and con- 
stituted a cloud on the title, but the 
tax was wholly void and unauthorized 
because the property was not subject 
to separate taxation, the company was 
entitled to.an injunction restraining 
an assessment of such tax. Shaw v. 
Bond, 171 P. 1142, 64 Colo. 366. 

64. Baker v. Druesedow, (Tex.Civ. 
App.) 197 S.W. 1043 [rev on other 
grounds (Commn.App.) 229 S.W. 493 
(aff 44 S.Ct. 40, 263 U.S. 137, 68 L.Ed. 


242). 

65. Ill.—Kelly v. Jones, 125 N.E. 
334, 290 Ill. 375, 8 A.L.R. 792; Moline 
Water Power Co. v. Cox, 96 N.#. 1044, 
252 Till. 348; Bates v. Parker, 81 N.E. 
334, 227 Ill. 120; Duckett v. Gerig, 79 
N.B. 94, 223 Ill. 284; Weber v. Baird, 
70 N.B. 231, 208 Ill. 209; Searing v. 
Heavysides, 106 Ill. 85; Ream y. 
Stone, 102 Ill. 359. 

Iowa.—Wangler v. Black Hawk 
County, 9 N.W. 314, 56 Iowa 384. 

Md.—Nicodemus v. Hull, 48 A. 1049, 
93 Md. 364. 

Okl.—Weatherford Mining Co. v. 
Duncan, 140 P. 1184, 42 Okl. 242. 


Or.—Silverfield v. Multnomah Coun- ~ 


ty, 192 P. 413, 97 Or. 483. 

Tex.—Texas, etc., R. Co. v. Harrison 
County, 54 Tex. 119. 

Wyo.—Olds v. Little Horse Creek 
Cattle Co., 140 P. 1004, 22 Wyo. 336, 
Ann.Cas.1917C 120. 

[a] Tllustration.—A purchaser of 
state Jands under a contract providing 
for payment in installments and re- 
tention of title by the state may ob- 
ject to a tax on the land as land, on 
the ground that the entire property in- 
stead of his interest was illegally as- 
sessed against him. Olds v. Little 
Horse Creek Cattle Co., 140 P. 1004, 
22 Wyo. 336, Ann.Cas.1917C 120. 

66. U.S.—McKnight v. Dudley, 148 
F. 204, 78 C.C.A. 162. But see Mil- 
waukee v. Koeffler, 6 S.Ct. 372, 116 
U.S. 219, 29 L.Ed. 612 (holding non- 
residence of complainant not alone 
sufficient ground for injunction). 

Ariz.—State Nat. Bank v. Long, 57 
PB, 639). 6 Ariz. 311. 

D.C.—Alexandria Canal R., etc., Co. 
v. District of Columbia, 12 App.D.C. 
21 


Ga.—Penick v. High Shoais Mfg. 
Co., 38 S.E. 973, 113 Ga. 592. 

Ind.—Luke v. Sheridan, 60 N.E. 359, 
26 Ind.App. 529. 

Neb.—Thatcher v. Adams County, 
27 N.W. 729, 19 Neb 485. 

N.Y.—Jackson v. New York, 70 N. 
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for taxation but not owned by him,*? or property 
listed under the mistaken belief that it was subject 
to taxation;®® nor will it lie where statutes express- 
ly forbid the issue of an injunction to arrest the col- 
lection of taxes but remit the party to the remedy 
provided for at law.*®® 

Partially exempt property. Where a specific por- 
tion of the taxpayer’s property is not taxable, acts 
of the taxing officers in imposing and collecting taxes 
thereon are as void as if taxes were illegally levied 
against his entire holdings, and as to such nontax- 
able portion injunction will lie,7° unless, as it has 
been held, the taxpayer has made no attempt to 
limit the tax to that portion to which its exemption 
did not apply.” i 

[§ 1427] (g) Defects or Errors in Proceedings 
for Collection.72, An injunction will not be granted 
on account of defects in the process under which the 
collecting officers act,‘* or in their official author- 
ity,7* or on account of errors or irregularities in 
their proceedings in respect of levying on or dis- 
_ training property,’® except where the property of 
one person is levied on to pay the taxes of another,‘ ® 
or where the taxes had been fully paid and dis- 
charged before the levy.7* When a tax collector 


Y.S. 877, 62 App.Div. 46. 80. 


TAXATION 


U.S.—Henrietta Mills v. Ruth- 


| 
[§§ 1426-1428 


resorting to summary process fails to establish his 
right by showing on what property he claims taxes, 
its value, and the percentage he seeks to collect, he 
may be enjoined from proceeding therein ;** and 
a court has power to enjoin a sheriff from distrain- 
ing property in the hands of its receivers to enforce 
payment of a tax where the property seized many 
times exceeds in value the amount of the tax.7? 
[§ 1428] (3) Special Grounds of Equity Jurisdic- 
tion Generally. A court of chancery will not’ ordi- 
narily take jurisdiction of a suit to enjoin the en- 
forcement of a tax unless the complaint shows, in 
addition to the illegality or injustice of the tax de- 
manded, some special ground of equity jurisdic- 
tion,®® such as the avoidance of a multiplicity of 
suits,8! or the prevention or removal of a cloud on 
the title to realty,8? or fraud, accident, or mistake,** 
or irreparable injury to complainant which would 
result from the threatened proceedings for the col- 
lection of the tax.8* Such injury cannot be said to 
result from a, sale of personal property where ample 
compensation could be obtained in a suit for dam- 
ages,®> although there are some cases in which such 
an action would not be an adequate remedy,®® as 
where the property in question possesses a peculiar 


Ohio.—Helmers v. McCarthy, 6 Ohio 


N.D.—Schaffner v. Young, 86 N.W. 
733, 10 N.D. 245. 

Or.—Allison v. Hatton, 80 P. 101, 
46 Or. 370. 

Tenn.—Southern Express 
SO Nbaaaiae 123 S.W.. 353, 


Co. Vv. 


122 Tenn. 
Pe aM a ae -y. O’Connor, 65 Tex. 
Ont.—Bell v. Burlington, 9 Ont.W.N. 
ve [mod 34 Ont.L. 410, 9 Ont.W.N. 
67. Franklin Motor Co. v. Alber, 
194 N.W. 297, 196 Iowa 88. 

68. Telle v. Green, 28 Ind. 184. 

69. Raleigh, etc., R. Co. v. Lewis, 
6 S.E. 82, 99 N.C. 62. 

[a] Lands exempt from taxation. 
—Where a statute provides that no 
injunction shall issue to restrain the 
collection of any tax, but that all 
taxes shall be paid, and demand made 
in writing for their return, when, if 

.not complied with, suit may be 
brought to recover them, an injunc- 
tion should not issue, at the instance 
of a railroad company, to restrain the 
collection of taxes levied on its lands, 
which both the federai and state su- 
preme courts had decided were not, 
under its charter, subject to taxation. 
Raleigh & G. R. Co. v. Lewis, 5 S.E. 
82, 99 N.C. 62. 

Statutes prohibiting injunction 
against collection of taxes generally 
see supra § 1419. 

70. Pittsburgh, A. & M. R. Ry. Co. 
v. Stowe Tp., 97 A. 197, 252 Pa. 149. 

71. Luzerne County Gas & Electric 
Co. v. Morgan, 63 Pa.Super. 64. 

72. Irregularity in: 
ieee generaliy see supra § 


Assessment see supra § 1423. 

73. Garnett Bank v. Ferris, 39 P. 
1042, 55 Kan. 120. 

74. McDonald y. Teague, 26 S.E. 
158, 119 N.C. 604. 

75. Garnett Bank v. Ferris, 39 P. 
1042, 55 Kan. 120; Van Rensselaer v. 
Kidd, 4 Barb. (N.Y.) 17; Livingston 
v. Hollenbeck, 4 Barb. (N.Y.) 9, 3 
How.Pr. 343; Whittaker v. Janesville, 
33 Wis. 76. 


76. Seeley v. Westport, 47 Conn. 
294, 36 Am.R. 70; Deming v. Jamés, 
72, Til. 78. 

77. Com. y. Colley Tp., 29 Pa. 121; 
Lewis v. Spencer, 7 W.Va. 689, 23 
Am.R. 619. $ 

78. Clinton, ete., R. Co. v. Tax Col- 


lector, 30 La.Ann. 626. 
79. Ex p. Chamberlain, 55 F. 704. 


erford County, N.C., 50 S.Ct. 270, 281 
U.S. 121, 74 L.Ed. 737 [aff 32 F.(2d) 
570]; Pittsburgh, etc., R. Co. v. West 
Virginia Bd. of Public Works, 19 S.Ct. 
90, 172 U.S. 32, 48 L.Ed. 354; Stone- 
braker v. Hunter, 215 F. 67, 131 C.C.A. 
375; King County, Wash., v. Northern 
Pac. Ry.1:Co;,; 196) By. 323, 116 \C-C.A. 
143; Western Union Telegraph Co. v. 
Trapp, 186 F. 1114, 108 C.C.A. 226; 
Pullman Co. v. Tamble, 173 F. 200; 
Brinkerhoff v. Brumfield, 94 F. 422; 
Evansville Nat. Bank v. Britton, 8 F. 
867, 10 Biss. 503 [aff 105 U.S. 322, 26 


L.Ed. 1053]; Louisville, etce., R. Co. v. | 


Gaines, 3 F. 266, 2 Flipp. 621; Parm- 
ley v. St. Louis, ete., R. Co., 18 F.Cas. 
No. 10,768, 3 Dill. 25; Stevens v. New 
York, ete., R. Co., 23 F.Cas.No. 13,405, 
13 Blatchf. 104. 

Ala.—Oates v. Whitehead, 55 So. 
803, 173 Ala. 209; Ensley v. MeWil- 
liams, 41 So. 296, 145 Ala. 159, 117 Am. 
S.R. 26. 

Alaska.—Libby, McNeill & Libby v. 
Cramer, 6 Alaska 219. 

Colo.—Nile Irr. Dist. v. English, 153 
P. 760, 60 Colo. 406. ; 

Conn.—Wilcox vy. Town of Madison, 
137 A. 742, 106 Conn. 223 [error dism 
eee 337, 276 U.S. 606, 72 L.Ed. 

D.C.—U. S. Trust Co. v. District of 
Columbia, 48 App.D.C. 610; Dodge v. 
Osborn, 43 App.D.C. 144; Burgdorf v. 
DCs 7 App. D.C 405% 

Ill.—Gray v. Peoria School Inspec- 
tors, 83 N.E. 95, 2381 Ill. 63. 

Kan.—Stewart v. Wyandotte Coun- 
ve 26 P. 683, 45 Kan. 708, 23 Am.S.R. 

Mich.—Clee v. Sanders, 42 N.W. 154, 
74 Mich. 692. 

Neb.—South Platte Land Co. v. Buf- 
falo County, 7 Neb. 258. 

Nev.—Wells v. Dayton, 11 Nev. 161. 

N.J.—Erie Hlevator Co. v. Jersey 
City, 92 A. 599, 84 N.J.Eq. 176; Ameri- 
can Dock, ete., Co. v. Public School 
Trustees, 35 N.J.Hq. 181; Hoagland vy. 
Delaware Tp., 17 N.J.Eq. 106. 

N.Y.—Susquehanna Bank v. Broome 
County, 25 N.Y. 312; Delaware, etc., 
Canal Co. v. Atkins, 1 N.Y.S. 80, 48 
Hun 456 [aff 24 N.E. 319, 121 N.Y. 
ae Mace v. Newburgh, 15 How.Pr. 

N.C.—Barber v. Town of Benson, 
158 S.E. 245, 200 N.C. 688. 

N.D.—Bismarck Water Supply Cbd. 
v, Barnes, 153 N.W. 454, 30 N.D. 555, 
L.R.A.1916A 965. 


App. 423. . 
[a] In Oklahoma Wilson Rev. & 
Annot. St. (1903) § 4440 does not au- 
thorize suits to enjoin the collection 
of a tax unless some ground of equita- 
ble jurisdiction exists aside from the 
illegality of the tax. Stonebraker v. 
Hunter, 215... 67, 131 CCA. 3753 
ee v. Wiggins, 54 P. 716, 7 Okl. 


[b] Receivership.—Equity juris- 
diction cannot be invoked to restrain 
the collection of a tax, unless it ap- 
pears that the enforcement of the tax 
will lead to a multiplicity of suits, or 
produce irreparable injury, or throw 
a cloud on the title to real estate, and 
the fact that the affairs of the tax- 
payer are in the hands of a receiver 
makes no difference. U.,S. Trust Co. 
eee of Columbia, 48 App.D.C. 


[c] Circumstances sufficient to in- 
voke aid of equity.—Where a town, 
after protest, annulled a tax on part- 
nership personalty, and two years 
later demanded similar taxes for five 
preceding years, the partners could 
enjoin the tax sale without being re- 
quired to pay the taxes under protest 
and then suing to recover the sum 
paid, such circumstances being suf- 
ficient to invoke the aid of a court of 
equity. Barber v. Town of Benson, 
158 S.E. 245, 200 N.C. 683. 

81. See infra § 1436. 

82. See infra § 1437. 

83. Johnson v. Wells Fargo & Co., 
36. S.Ct. 62, 239 U.S. 234, 60 L.Ed: 
243 [aff 214 F. 180, 130 C.G.A. 528, 
L.R.A.1916C 522]; Phoenix Grain, etc., 
Exch. v. Gleason, 13 N.E. 209, 121 111. 
524; Felsenthal v. Johnson, 104 Ill. 
21; Leitch v. Wentworth, 71 Ill. 146. 

84 Detroit, G.H. & M. Ry. Co. v. 
Fuller, 205 F. 86; King. County, Wash., 
v. Northern Pac. Ry. Co., 196 F. 323, 
116 C.C.A. 143; Ritter v. Patch, 12 
Cal. 298; Helmers v. McCarthy, 6 
OhioApp. 423. 

irreparable damage resulting from 
ert ee of legal tax see supra § 

85. Indiana Mfg. Co. v. Koehne, 23 
S.Ct. 452, 188 U.S. 681, 47 L.Ed. 651; 
Ritter v. Patch, 12 Cal. 298; Hannibal 
First Nat. Bank v. Meredith, 44 Mo. 
500; White Sulphur Springs Co. vy. 
Holly, 4 W.Va. 597. 

86. See cases infra notes 87—90. 

Adequacy of existing remedies gen- 
erally see infra §§ 1429-1435. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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intrinsic value not to be estimated in money,’* or 


Effect of abolition of distinctions. Where the dis- 


where the sale of the property on execution or dis- 
tress would interfere with the business of complain- 
ant,°* or interrupt the exercise of a valuable fran- 
chise,*® or damage his credit beyond repair.°® An 
allegation of a threat to levy on ears used in inter- 
state commerce does not show irreparable injury in 
the absence of an averment of inability to pay the 
tax,°* and it has been held that mortgagees and 
trustees of a railroad company cannot enjoin state 
officers from seizing its rolling stock to enforce col- 
lection of taxes, even though the company cannot 
pay the interest on its mortgage bonds, and would 
be unable to replace the rolling stock if it should 


be sold.®? 


87. Odlin v. Woodruff, 12 So. 227, 
31 Fla. 160, 22 L.R.A. 699; Henry v. 
Gregory, 29 Mich. 68; White v. Sten- 
der, 24 W.Va. 615, 49 Am.R. 283. 

88. Stone v. Commonwealth Bank, 
19 S.Ctirssi,° 174 U.S. 799; 43° Tid. 
1187 [aff 88 F. 383]; Johnson v. De 
Bary-Baya Merchants’ Line, 19 So. 
640, 37 Fla. 499, 37 L.R.A. 518. 

[a] Rule applied as to an injunc- 
tion to prevent tax-sale of a ship 
peculiarly adapted to the business in 
which it was used and necessary to 
fill engagements, and which could not 
be replaced without great delay and 
injury. Johnson v. De Bary-Baya 
Merchants’ Line, 19 So. 640, 37 Fla. 
499, 37 L.R.A, 518. 

89. Osborn v. U. S. Bank, 9 Wheat. 
(U.S.) 738, 6 L.Ed. 204; Detroit v. 
Wayne County Cir. Judge, 86 N.W. 
1032, 127 Mich. 604. 

_f{a] Rule applied where an injunc- 
tion to restrain collection of a tax 
against a street railway company by 
seizure of its cars was granted. De- 
troit v. Wayne County Cir. Judge, 86 
N.W. 1032, 127 Mich. 604. 

90. Frankfort v. Fidelity Trust, 
ete., Co., 64 S.W. 470, 111 Ky. 667, 23 
Ky.L. 908. 

fa] Thus an injunction should be 
granted where the threatened sale 
would materially damage the credit of 
a mortgagor and might precipitate a 
foreclosure. Frankfort y. Fidelity 
Trust, etc., Co., 64 S.W. 470, 111 Ky. 
667, 23 Ky.L. 908. 


= 91. Pullman Co. y. Tamble, 173 F. 
00. 
92. Steubenville, ete. R. Co. v. 


Tuscarawas County, 22 F.Cas.No. 13,- 
388. And see to same effect Chicago, 
ete., R. Co. v. Ft. Howard, 21 Wis. 44, 
91 Am.D. 458 [overr Chicago & N. W. 
R. Co. v. Forest County, 70 N.W. 77, 95 
Wis. 80, 90]. 

93. Delphi v. Bowen, 61 Ind. 29. 

94. Equitable jurisdiction over tax 
based on fraudulent assessment see 
supra § 1423. 

955. UsS.— union. Pac.) Re, Conv: 
Board of Com’rs of Weld County, 
Colo., 38 S.Ct. 510, 247 U.S. 282, 62 
L.Ed. 1110 [rev 222 F. 651, 138 C.C.A. 
175 (reh den 217 F. 540, 133 C.C.A, 
392)]; Singer Sewing Mach. Co. of 
New Jersey v. Benedict, 33 S.Ct. 942, 
229 U.S. 481, 57 L.Ed. 1288 [aff 179 F. 
628, 103 C.C.A. 186]; Taylor v. Secor, 
92 U.S. 575, 23 L.Ed. 663; Heine v. 
Madison Parish, etc., Levee Com’rs, 
19 Wall. 655, 22 L.Ed. 223; Dows v. 
Chicago, 11 Wall. 108, 20 L.Ed. 65; 
Graniteville Mfg. Co. v. Query, 44 F. 
(2a) 64; Port Angeles Western eG. 
vy. Clallam County, Wash., 44 F.(2d) 
28 [aff 36 F.(2d) 956, and_cert den 
51 S.Ct. 495]; Nelson v. First Nat. 
Bank, 42 F.(2d) 30; Southern Ry. Co. 
v. Query, 21 F.(2d) 333; Long v. Nor- 
man, 289 F. 5; Gammill Lumber Co. 
v. Board of Sup’rs of Rankin County, 
274 F. 630; Baldwin Tool Works v. 
Blue, 240 F. 202; City Council of Au- 
gusta, Ga., v. Timmerman, 233 F. 216, 
{AT CLGuAL 222 Lait 227, Ha tells, -W.ese- 
ern Union Telegraph Co. v. Trapp, 
186 F. 114, 108 C.C.A. 226; Singer 


Sewing Mach. Co. of New Jersey v.' 


(a) In General. 


tinctions between actions at law and suits in equity 
and the forms of actions have been abolished, it 
has been said that the remedy by injunction to re- 
strain the collection of an illegal and void tax may 
be invoked, although the case does not present any 
peculiar ground of equity jurisdiction.®? 

[§ 1429] (4) Existence of Other Remedies®4— 


Kquity will not take jurisdiction 


of a suit to enjoin the enforcement of a tax if there 
is a plain and sufficient remedy at law for the in- 
juries complained of or threatened ;°® 
law affords no remedy, or if the only remedy avail- 
able would not be adequate, it is ground for the in- 


but if the 


terference of equity,®® the adequate remedy which 


Benedict, 179 F. 628, 103 C.C.A. 186 
[aff 33 S.Ct. 942) 229 U.S. 481, 57: L. 
Ed. 1288]; Pullman Co. v, Tamble, 173 
F. 200; Hoey v. Coleman, 46 F. 221; 
Parmley vy. St. Louis, etc., R. Co., 18 
F.Cas.No. 10,767, 3 Dill. 13. 
Ala.—Bailey v. Folsom, 93 So. 479, 
207 Ala. 329; Patterson v. Pitts, 60 
So. 390, 180 Ala. 100; Alabama Gold 
L. Ins; Co. v.. Liott,) 54 Ala. 499. 
Ark.—Floyd vy. Gilbreath, 27 Ark. 
ae Witherspoon y. Nickels, 27 Ark. 


Cal.—Las Animas & San Joaquin 
Land Co. v. Preciado, 140 P. 239, 167 
Cal. 580. 

Colo.—First Nat. Bank vy. Patterson, 
176 P. 498, 65 Colo. 166; Kendrick, 
County Treasurer, v. A. Y. & Minnie 
ec & Mill. Co., 164 P. 1161, 63 Colo. 

D.C.—Dodge v. Osborn, 43 App.D.C. 
Pay are rt v. MacFariand, 31 App. 


‘Fla:—H. Ww. Metcalf Co. v. Martin, 
eee 463, 54 Fla. 531, 127 Am.S.R. 


Ga.—City of Winder v. Winder Nat. 
Bank, 133 S.E. 920, 162 Ga. 354; Good- 
win y. Savannah, 538 Ga. 410. 

Tll.— Neal Institute Co. v. Stuckart, 
117 N.E. 1012, 281 Ill. 526; Hersch- 
bach vy. Kaskaskia Island Sanitary & 
Levee Dist., 106 N.E. 942, 265 Ill. 388; 
First Nat. Bank v. Holmes, 92 N.E. 
893, 246 Ill. 362; New Haven Clock 
Co. v. Kochersperger, 51 N.E. 629, 175 
Ill. 383; Archer v. Terre-Haute, etc., 
R. .Co., #102 (111. <493. 

Me.—Hall vy. Hamilton, 121 A. 551, 
123 Me. 80. 

Mass.—Warr v. Hodges, 125 N.E. 
557, 234 Mass. 279. 

Minn.—Braddock Iron Mining Co. v. 
Erskine, 192 N.W. 1938, 155 Minn. 70; 
Wall v. Borgen, 188 N.W. 159, 152 
Minn. 106. 

Neb.—Hahn System v. Stroud, 190 
N.W. 572, 109 Neb. 181; Western Un- 
ion Telegraph Co. v. Douglas County, 
107 N.W. 985, 76 Neb. 666. 

Nev.—Wells v. Dayton, 11 Nev. 161. 

N.M.—Price Shoe & Clothing Co. v. 
McBride, 149 P. 362, 20 N.M. 409; 
First Nat. Bank y. McBride, 149 P, 
353, 20 N.M. 381. 

N.Y.—Delaware, etc., Canal Co. v. 
Atkins, 1 N.Y.S. 80, 48 Hun 456 [aff 
24 N.E. 319, 121 N.Y. 246]. 

N.D.—Hughes Electric Co. v. Hed- 
strom, 197 N.W. 133, 50 N.D. 522; 
Merchants’ State Bank of Velva v. 
McHenry County, 153 N.W. 386, 31 
N.D. 108; Minneapolis, etc., R. Co. v. 
Dickey County, 90 N.W. 260, 11 N.D. 
107 


Ohio.—-Helmers y. McCarthy, 6 Ohio 
App. 423. 

Okl.—Wallace v. Gassaway, 298 P. 
867, 148 Okl. 265; Bradford v. Snell, 
193 P. 982, 80 Okl. 56; Busey v. Pre- 
historic Oil & Gas Co., 191 P. 1033, 79 
Okl. 121; Duling v. First Nat. Bank, 
175 P. 554, 71 Okl. 98; Pryor v. Mc- 
Cafferty, 170 P. 493, 69 Okl. 120; 
Atchison, T. & S. F. Ry. Co. v. Eld- 
redge, 166 P. 1085, 65 Okl. 317; Huck- 
ins Hotel Co. v. Board of Com’rs of 
Oklahoma County, 166 P. 1043, 64 Okl. 
235; Thacker v. Witt, 166’ P. 713, 64 


Okl. 169; Perry v. Carson, 161 P. 175, 
61 Okl. 268; Fast: v. Rogers, 119 P. 
241, 30 Okl. 289. 

Or.—Dant & Russell v. Pierce, 255 
P2608) 122 Or. 337, 

Pa.—Graham v. Lawrence County 
Com’rs, 99 Pa.Super. 245; Clearfield 
Realty Co. v. County Comrs., 21 Pa. 
Dist. 495; Shafer v. Marsh, 23 Pa.Co. 
321; Mudey’s Appeal, 1 Leg.Rec. 26. 

S.C.—National Loan & Exchange 
Bank of Greenwood v. Jones, 87 S.E. 
482, 103 S.C. 80; Mleming v. Power, 
58 S.E. 430, 77 S.C. 528. 7 

S.D.—Duncan y. Corson County, 162 
N.W. 395, 38 S.D. 623; Sioux Falls 
Savings Bank v. Minnehaha County, 
135 N.W. 689, 29 S.D. 146, Ann.Cas. 
1914D 9103 Chicago,’ etc., oR. “Co. vi 
Rolfson, 122 N.W. 3438, 23 S.D. 405. 

Tex.—Stephens v. Texas, ete, R. 
Co., 97 S.W. 309, 100 Tex. 177 [rev 
(Civ.App.) 93 S.W. 486]; Cole v. For- 
to, (Civ.App.) 155 S.W. 350. 

Wis.—West vy. Ballard, 32 Wis. 168. 

[a]. In Virginia (1) the statute 
providing that no suit to restrain as- 
sessment or collection of any tax 
shall be maintained except when the 
party has no adequate remedy at law 
(Acts [1916] p 89) applies in the case 
of an error of the commissioner of 
revenue in assessing omitted proper- 
ty (Commonwealth vy. Tredegar Co., 
95 S.E. 279, 122 Va. 506), (2) and so 
where there is an adequate remedy 
by motion-at law, injunction is barred 
(Commonwealth v. Tredegar Co., su- 
pra). (3) Prior to the passage of the 
act, however, it was held that the 
mere fact that there existed an ade- 
quate remedy at law did not defeat 
equitable jurisdiction to enjoin the 
enforcement of an unauthorized tax. 
Wytheville vy. Johnson, 62 S.B. 328, 
108. Va. 589,' 18 L.R.uA.N.S. 960,-128 
Am,.S.R. 981. 

Decree enjoining collection as ad- 
judication of nonexistence of ade- 
quate legal remedy see infra § 1467. 

96. U.S.—Brinkerhoff-Faris Trust’ 
& Savings Co. v. Hill, 50 S.Ct. 451, 281 
U.S. 673, 74 L.Ed. 1107 [rev 19 S.w. 
(2d) 746, 323 Mo. 180 (cert den 50 
S.Ct. 86, 280 U.S. 604, 74 L.Ed. 648, 
and order revoked 50 S.Ct. 152, 280 
U.S. 550, 74 L.Ed. 608)]; Hopkins v. 
Southern California Telephone Co., 48 
S.Ct. 180, 275 U.S. 398, 72 L.Ed. 329 
[aff 13 F.(2d) 814]; Bohler v. Calla- 
Way, 945 (SiCt. 43267 US 47000) 
L.Ed. 745 [aff 291 F. 243]; Wilson v. 
Illinois Southern Ry. Co., 44 S.Ct. 203, 
263 U.S. 574, 68 L.Ed. 456; Atlantic 
Coast Line R. Co. v. Doughton, 43 S. 
Ct. 620, 262 U.S. 413, 67 L.Ed. 1051; 
Keokuk & Hamilton Bridge Co. v. 
Salm, 42 S.Ct. 207, 258 U.S. 122, 66 L. 
Ed. 496; Wallace v. Hines, 40 S.Ct. 
435, 253 U.S. 66, 64 L.Ed. 782; Shaf- 
fer v. Carter, 40 S.Ct. 221,°252 U.S. 
37, 64: L.Ed. 445; Union Pac R. Co. 
v. Board of Cor’rs of Weld County, 
Colo., 38 S.Ct. 510, 247 U.S. 282, 62 L. 
Ed!) 1110 [rev 222>'P.° 651; 138" CiCuA: 
175 (reh den 217 F. 540, 133 C.C.A. 
392)]; Illinois Cent. R. Co. v. Greene, 
37 S.Ct. 697, 244 U.S. 555, 61 L.Ed. 
1309; Louisville & N. R. Co. v. Greene, 
87 “S.Ct: 683, 244 US. 522; 61 L.Ed. 
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will prevent the maintenance of suit in a court of 
equity must be plain, full, and complete ;°* it must 
cover the entire case made by the bill in equity,?® 
and must be as practical and efficient to the ends 
of justice and its prompt administration as the rem- 
To prevent maintenance of a suit 
in a federal equity court, it must also be a legal 
remedy in the federal court, not merely in a state 
In the absence of a decision by the state 
courts construing such statutes, it has been held 
that the federal court will not decline to hear a 


edy in equity.°® 


court. 


1291, Ann.Cas.1917E 97 [mod 230 F. 
191]; Greene v. Louisville & I. R. Co., 
37_S.Ct. 6738, 244 U.S. 499, 61 L.Ed. 
1280, Ann.Cas.1917E 88; Raymond v. 
Chicago Union Traction Co., 28 S.Ct. 
Ms 200) U.S. 20,562 Lb. 78,12) Ann. 
Cas. 757 [aff 114 F. 557]; Indiana 
Mfg. Co. v. Koehne, 23 S.Ct. 452, 188 
U.S. 681, 47 L.Ed. 651; Stone v. Ken- 
tucky Bank, 19 S.Ct. 881, 174 U.S. 799, 
43 L.Ed. 1187 [aff 88 F. 883]; Granite- 
ville Mfg. Co. v. Query, 44 F.(2d) 64; 
Buder v. First Nat. Bank, 16 F.(2d) 
990 [rev 8 F.(2d) 888, and cert den 
47 S.Ct. 588, 274 U.S. 743, 71 L.Ed. 
1321]; Fajardo Sugar Co. of Porto 
Rico v. Holcomb, 16 F.(2d) 92; Jer- 
sey City v. Lehigh Valley Harbor 
Terminal Ry. Co., 13 F.(2d) 984; Por- 
to Rico Mercantile Co. v. Gallardo, 6 
F.(2d) 526; West India Oil Co. v. Gal- 
lardo, 6 F.(2d) 523; Procter & Gam- 
ble Distributing Co. v. Sherman, 2. F. 
(2d) 165; Waggoner v. Wichita Coun- 
ty, 298 F. 818 [aff 3 F.(2d) 962 (aff 
Aq S.Cta) 271,273 UsS.. 118) 11... 
566)]; Bank of Arizona v. Howe, 293 
F. 600; Elgin v. Hessen, 282 F. 281; 
Gorham Mfg. Co. v. Travis, 274 F. 
975 [aff 45 S.Ct. 80, 266 U.S. 265, 69 
L.Ed. 279]; Nevada-California Power 
Co. v. Hamilton, 235 F. 317; Detroit, 
G. H. & M. Ry. Co. v. Fuller, 205 F, 
86; Risley v. City of Utica, 173 F. 
502; Atchison, T. & S. F. Ry. Co. v. 
Sullivan, 18, Be; 456, 9.7, “C.C. Avs 1.5 
Charleston Nat. Bank y. Melton, 171 
F. 7438; Pyle v. Brenneman, 122 F. 
787, 60 C.C.A. 409; Pacific Express 
Co. v. Seibert, 44 F. 310 [aff 12 S.Ct. 
250,. 142. U.S. -339,. 35° L.Ed, 1035]; 
Hazard v. O’Bannon, 36 F. 854; Wool- 
sey v. Dodge, 30 F.Cas.No, 18,032, 6 
ae 142 [aff 18 How. 331, 15.L.Ed. 

Cal.—_Las Animas & San Joaquin 
Land Co. v. Preciado, 140 P. 239, 167 
Cal. 580. 

Ga.—Douglas Vv. Hannahatchee 
porch Corporation,. 147 S.E. 518, 168 

a. 238. 


Ill.—Herschbach v. Kaskaskia Is-j; 


land Sanitary & Levee Dist., 106 N. 
H.. 942, 265 Ill. 388. 

Ind.—State Board of Tax Com’rs v. 
Belt Railroad & Stock Yards Co., 130 
N.E. 641, 191 Ind. 282; Cleveland, C., 
C. & St. L. Ry. Co. y. Ensley, 89 N.E. 
607, 44 Ind.App. 538. 

Aiea ce Goad v. Wheaton, 14 Iowa 

Ky.—Boske y. Louis Marx & Bros., 
170 S.W. 1175, 161 Ky. 460; Mt. Ster- 
ling Oil, ete., Co. v. Ratliff, 104 S.W. 
W985) Lat \Koyes dod Ky, Iu. <1229, 

Mo.—Boonville Nat. Bank v. 
Schlotzhauer, 298 S.W. 732, 317 Mo. 
1278, 55 A.L.R. 489. 

N.J.—Hunt v. Lambertville, 6 N.J. 
L.J. 343. 

N.M.—Ute Creek Ranch Co. v. Mc- 
Bride, 150 P. 52, 20 N.M. 377. 

Ohio.—Standard Oil Co. y. Hopkins, 
1 OhioApp. 82, 34 OhioCir.Ct. 170; 
Standard Oil Co. v. Hopkins, 18 Ohio 
Cir.Ct.N.S. 274, 1 OhioApp. 82, 34 Ohio 
Cir.Ct. 170; Lumber & Veneer Co. v. 
Robinson, 34 OhioCir.Ct. 460. 

Or.—Dant & Russell v. Pierce, 255 
Pa 6038) 5228 Ore 337. 

Porto Rico.—Successores de Esmoris 
& Co. v. Lastra, 13 Porto Rico Fed. 
393; Porto Rico Mercantile Co. v. 
Bonner, 13 Porto Rico Fed. 157; 
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statute provides 
ticularly where 


difficulty.? The 


Standard Dredging Co. v. Gromer, 5[ 


Porto Rico Fed. 142. AN 

S.c.—Western Union Telegraph Co. 
v. Query, 142 S.E. 509, 144 S.C. 234; 
Ware Shoals Mfg. Co. v. Jones, 58 8S. 
SLL y i O.2es Coadol angie 

Tex.—Jayton Independent School 
Dist. v. Rule-Jayton Cotton Oil Co., 
(Civ.App.) 259 S.W. 6381. 

Utah.—Kerr v. Woolley, 24 P. 831, 
3 Utah 456. 

Va.—Wytheville v. Johnson, 62 S.E. 
328, 108 Va. 589, 18 L.R.A.N.S. 960, 128 
Am.S.R. 981. 

Wash.—Benn vy. Chehalis County, 39 
P. 365, 11 Wash... 134. 

[a] Rule applied.—(1) The laws 
of Oklahoma provide no legal remedy 
preventing resort to equity for re- 
moval of a cloud on the title caused 
by an invalid lien imposed for a tax 
valid in itself, and hence a suit may 
be maintained to restrain enforcement 
of the tax, on the ground that the 
procedure to enforce it, by imposing 
a lien, denies due process, although 
the tax be valid. Shaffer v. Carter, 40 


S.Ct. 221, 252 U.S. 37, 64 L.Ed. 445., 


(2) A national bank may sue to en- 
join the collection of a tax wrongfully 
assessed against the shares of its 
stockholders and demanded of the 
bank, since, owing to the complica- 
tions that would arise between the 
bank and the stockholders, the reme- 
dy at law is not adequate. Cummings 
v. Merchants’ Nat. Bank, 101 U.S. 153, 
25 L.Ed. 903; Pelton v. Commercial 
Nat.. Bank, 101 U.S. 148, 25 L.Ed. 
901; Covington City Nat. Bank vy. 
Covington, 21 F. 484. 

97. Wilson v. Illinois Southern Ry. 
Co., 44-S.Ct. 208, 263. U.S.. 574, 68 Li 
Ed. 456; Davis v. Wallace. 42° S.Ct. 
164, 257 U.S. 478, 66 L.Ed. 325; Wal- 
lace v. Hines, 40 S.Ct. 435, 253 U.S. 
66, 64 L.Ed. 782; Graniteville Mfg. 
Co. v. Query, 44 F.(2d) 64; Conn vy. 
Ringer, 32 F.(2d) 639; Porto Rico 
Mercantile Co. v. Gallardo, 6 F.(2d) 
526; Procter & Gamble Distributing 
Co. v. Sherman, 2.F.(2d) 165; Gam- 
mill Lumber Co. vy. Board of Sup’rs 
of Rankin County, 274 F. 630; State 
Board of Tax Com’rs v. Belt Railroad 
& Stock Yards Co., 130 N.H. 641, 191 
Ind. 282. 

[a] Doubtful remedy.—(1) “If the 
remedy by law is doubtful, equitable 
relief may be had.’’ Conn vy. Ringer, 
32 F.(2d) 639, 644. To same effect 
Gammill Lumber Co. y. Board of 
Sup’rs of Rankin County, 274 F. 630. 
And see cases infra this note. (2 
So, under Miss. Const. (1890) § 181, 
requiring taxation of the property of 
private corporations to the same ex- 
tent as that of individuals, and § 112, 
permitting a special mode of valua- 
tion and assessment of railroad and 
corporate property, and Miss. Code 
(1906) § 80, as amended by Laws 
(1918) ¢ 120, relative to appeals by 
persons aggrieved by any assessment 
of taxes, and § 4310, providing that 
the appeal shall not delay the collec- 
tion of the taxes, but that any money 
improperly collected shall be refund- 
ed, etc., where property is not only 
overvalued, but assessed at more than 
its market value, while all other prop- 
erty in the county is customarily, 
systematically, and intentionally as- 
sessed at not. exceeding sixty per 
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suit for an injunction on the ground that a state 


an, adequate remedy at law,’ par- 
the question as to whether such 


statute provides an adequate remedy is not free from 


possibility that the validity of a 


tax, may be more conveniently tested by a suit in 
equity than in an action at law does not, however, 
justify a resort to equity.* 
quirement of no adequate remedy at law may be 
dispensed with by statute;> but constitutional pro- 
visions giving citizens the right to protect themselves 
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cent of its fair market value, it is 
doubtful whether relief against the 
discrimination may be had by appeal, 
and equity will take jurisdiction. 
Gammill Lumber Co. v. Board of 
Sup’rs of Rankin County, 274 F. 630. 
(3) An injunetion to restrain state of- 
ficers from enforcing a tax will not 
be denied, on the ground that there is 
an adequate remedy at law against 
the state to recover the tax, because 
of the possibility that the state court 
might hold that N. D. Comp. L. (1913) 
§ 8175, authorizing actions respecting 
the title to property or arising on 
contract to be brought against the 
state, authorizes an action to recover 
such tax, aS the caSe does not arise 
on contract, except in a purely arti- 
ficial sense. Davis v. Wallace, 42 S. 
Ct... 164,. 257 U.S:..478, 66; L.Ed. 325; 
Wallace v. Hines, 40 S.Ct. 435, 253 U. 
S. 66, 64 L.Ed. 782. (4) Plaintiffs 
are not barred from attacking tax 
levies as discriminatory in an injunc- 
tion suit, where the property had 
been listed for taxation on the dup- 
licate, even though no attempt was 
made to exhaust possible administra- 
tive remedies. Conn v. Ringer, su- 
pra. 

98. Munn v. Des Moines Nat. Bank, 
18 F.(2d) 269; Atchison, T. & S. FE. 
Ry. Co. v. Sullivan, 173 F. 456, 97 C. 
C.A. 1; State Board of Tax Com’rs 
v. Belt Railroad & Stock Yards Co., 
130 N.E. 641, 191 Ind. 282. : 

99. Greene v. Louisville & I. R. 
Co., 37. S.Ct. 678, 244 U.S. 499, 61. L. . 
Ed. 1280, Ann.Cas.1917E 88. 

1. Munn v. Des Moines Nat. Bank, 
18 F.(2d) 269; Franklin vy. Nevada- 
California Power Co., 264 F, 642; Ne- 
vada-California Power Co. v. Hamil- 
ton, 235 F. 317; Charleston Nat. Bank 
v. Melton, 171 F. 743. 

[a] Rule applied.—<A national bank 
or stockholder therein has the right 
to go into a federal court of equity 
to test the validity, under Rev. St. 
§ 5219, of a tax levied by state au- 
thority on the stock of the bank, 
where there is no adequate remedy at 
law in such court, notwithstanding 
a remedy provided by the state stat- 
ute. Citizens’ Nat. Bank of Charles- 
ton v. Melton, 171 F.° 751; Charles- 
ton Nat. Bank vy. Melton, 171 P. 743. 

2. Atlantic Coast Line R. Co. v. 
Doughton, 43 S.Ct. 620, 262 U.S. 413, 
67 L.Hd. 1051. ye 

3. Union Pac. R. Co. v. Board of 
Com’rs of Weld County, Colo., 38 S. 
Ct. 510, 247 U.S. 282, 62 L.Ed. 1110 
Erew: 222:.0RY 651)" 188° C.CAe175 = (reh 
den 217 F, 540, 133 C.C.A. 392)]. 

4. Henrietta Mills v. Rutherford 
County, “Nii C:, 2501.S.Ct.- 270; 281 5UcS, 
121, 74 L.Ed. 737 [aff 32 F.(2a) 570]; 
Pullman Co. v. Tamble, 173 F. 200. 

5. McDaniel v. Texarkana Cooper- 
age & Mfg. Co., 126 S.W. 727, 94 Ark. 
235; Norfolk-Southern R. Co. v. Board 
of Com’rs of Carteret County, 124 S. 
E. 560, 188 N.C. 265; Porter v. Lang- 
ley, (Tex.Civ.App.) 155 S.W. 1042. 

[a] Thus (1) under Kirby Dig. § 
3966, authorizing injunctions to re- 
strain illegal or unauthorized assess- 
ments by county, etc., officials, an in- 
junction will issue to restrain the 
collection of an illegal or unauthor- 
ized tax, irrespective of any legal 
remedy. McDaniel v. Texarkana 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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by suit against “any illegal exaction whatever’ con- 
fers no right to sue for an injunction against valid, 
although discriminatory, taxes where there is an 
adequate remedy at law,® and neither does a stat- 
ute authorizing injunctions “in all cases of illegal 
or unauthorized taxes and assessments.”’7 

Immunity of taxing power from suit. Where the 
tax is wholly unwarranted by law, and its collection 
is attempted by a sovereign or a quasi-sovereign 
power that cannot be sued without its consent, a 
court of law cannot adequately deal with the situa- 
tion, and recourse to equity is proper.® 

Remedy conferred after suit brought. Statutes 
conferring a remedy at law do not deprive equity 
of jurisdiction of a suit commenced there previous 
to the passing of the acts.® 

Exhaustion of administrative remedy. Where 
plaintiff has exhausted his administrative remedy, 
he may resort to equity.1° 

[§ 1430] (b) Adequacy of Particular Remedies— 
aa. Payment of Tax and Recovery Back. His reme- 
dy is ordinarily regarded as adequate where the tax- 
payer is entitled to a refund of illegal taxes paid,1? 
as where he can pay the amount demanded of him, 
under a protest and then maintain an action at law 
to recover back the whole amount paid, or so much 
of it as was illegally exacted;!2. but the rule is 
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otherwise where under the statute providing for 
such remedy there is an express refusal to allow 
interest,1° where there is no authority thus to re- 
fund part of the taxes,!* or where the right is con- 
ditioned on payment of all other taxes subsequently 
levied.t> So equity has jurisdiction to determine 
the illegality of a tax and to enjoin its collection if 
illegal where no action lies to recover it if once 
paid;'® and where the tax law requires the taxpay- 
er to deposit the amount of his tax as a condition 
to a review of his assessment by the courts, which 
deposit cannot be recovered back, he is without ad- 
equate remedy at law,'* and the same is true where 
he must wait for the legislature to make the proper 
appropriation before the actual refund ean be 
made,'* although the existence or nonexistence of 
a trust fund in which taxes paid under protest are 
kept does not affect the remedy.'® In a state where 
an action to recover taxes paid will lie only when 
they have been paid under duress of a distraint, such 
remedy is not an adequate one where the taxing 
officers, instead of distraining, may bring an action. 
at law to collect the tax.?° 

[§ 1431] bb. Trespass.?4_ An action of trespass 
against the officer seizing and selling property to 
pay the tax is considered an adequate remedy,?? un- 
less it is shown that a judgment against him could 


Cooperage & Mfg. Co., 126 S.W. 727, 
94 Ark. 235. (2) In North Carolina 
a taxpayer may contest the validity 
of an assessment or the collection of 
a tax by paying it under protest, and 
suing to recover it back, under Comp. 
St. § 7979, or by applying for injunc- 
tive relief, without paying the tax in 
advance, under § 858. Norfolk-South- 
ern R. Co. v. Board of Com’rs of Car- 
ee County, 124 S.E. 560, 188 N.C. 

6 McDougal v. Mudge, 233 F. 235, 
147 C.C.A. 241 [rev 222 F. 562]. 

7. McDougal v. Mudge, supra. 

8. Standard Dredging Co. v. Grom- 
er, 5 Porto Rico Fed. 142. 

9. Berman y. Gallardo, 18 F.(2d) 


10. City Ry. Co. v. Beard, 283 F. 


313. 

[a] Rule applied.—When the Ohio 
state tax commission, which is vested 
with legislative powers with respect 
to assessment of certain classes of 
property, has taken final action on the 
valuation of property, the matter be- 
comes justiciable, and resort may be 


had to a court of equity. City Ry. 
Co. v. Beard, 283 F. 313. 
11. Singer Sewing Mach. Co. of 


New Jersey v. Benedict, 33 S.Ct. 942, 
229 U.S. 481, 57 L.Ed. 1288 [aff 179 
F. 628, 103 C:C.A. 186]; Denver & R. 
G. R. Co. v. Board of Com’rs of Ala- 
mosa County, 193 P. 555, 69 Colo. 212; 
First Nat. Bank v. Patterson, 176 P. 
498, 65 Colo. 166; Matter of Buffalo 
Mutual Gas Light Co., 39 N.E. 86, 144 
N.Y. 228. Contra Atchison, T. & 8S. F. 
Ry. Co. v. Sullivan, 173 F. 456, 97 
1 


C.C.A. 1. 

12. U.S.—Southern Ry. Co. v. Que- 
ry, 21 F.(2d) 333; Long v. Norman, 
289 F. 5; City Council of Augusta, 
Ga., v- Timmerman, 233 F. 216, 147 
C.C.A. 222 [aff 227 F. 171]; Pullman 
Co. v. Tamble, 173 F. 200. 

Colo.—Kendrick, County Treasurer, 
v. A. Y. & Minnie Min. & Mill. Co., 
164 P. £161, 63 Colo. 214; Price v. 
Kramer, 4 Colo. 546. 

D.C.—Dodge v. Osborn, 43 -App.D.C. 
144; Washington Market Co. v. Dis- 
trict of Columbia, 15 App.D.C. 416 
[appeal dism 11 S.Ct. 4, 137 U.S. 62, 
34 L.Ed. 572]; Harkness v. District 
of Columbia Bd. of Public Works, 8 
App.D.C. i 

Sass “Drower v. Springfield, 97 
Mass, 152. 

Mont.—Cobban v. Meagher, 113 P. 
290, 42 Mont. 399. 


Neb.—Darr.v. Dawson County, 139 
N.W. 852, 93 Neb. 93. 

N.Y.—Chemical Bank v. New York, 
12 How.Pr. 476,-1 Abb.Pr. 79. 

N.D.—Merchants’ State Bank of 
Velva v. McHenry County, 153 N.W. 
386, 31 N.D. 108. 

Okl.—Wallace v. Gassaway, 298 P. 
867, 148 Okl. 265; Blake v. Young, 
261 P. 928, 128 Okl.. 153; Bradford v. 
Snell, 198 P. 982, 80 Okl. 56; Brown 
v. Hennessey State Bank, 189 P. 355, 
78 Okl. 141; Duling v. First Nat. Bank, 
175 P. 554, 71 Okl. 98; Cook v. Alex- 
ander, 174 P. 762, 71 Okl. 15; Atchi- 
son, T. & S. F. Ry. Co. v. Eldredge, 
166" P1085, 65 Okky sz. 

Pa.—Kershaw y. Philadelphia Wa- 
ter Dept., 15 Wkly.N.C. 415. 

S.C.—National Loan & Exchange 
Bank of Greenwood v. Jones, 87 S.E. 
482, 103 S.C. 80; Fleming v. Power, 
58. S.E. 43805 77--S.C. 528: But -see 
Ware Shoals Mfg. Co. v. Jones, 58 
S.E. 811, 78 S.C. 211 (holding that Civ. 
Code [1902] § 413, giving a taxpayer 
the right to pay taxes under protest 
and sue a county treasurer for taxes 
supposed to have been illegally paid, 
does not provide an adequate remedy 
against alleged illegal license taxes 
imposed on a corporation by the li- 
cense tax act of 1904 [24 St. at L. p 
462], as amended by the act of 1905 
[24 St. at L. p 827], which taxes are 
not under the control of any county 
treasurer, but are assessed on the 
books of the state comptroller-gen- 
eral and are payable directly into the 
state treasury). 

S.D.—Chicago, etc., R. Co. v. Rolf- 
son, 122 N.W. 343, 23 S.D. 405. 

Wis.—Duluth Log Co. v. Haw- 
thorne, 120 N.W. 864, 139 Wis. 170. 

[a] -In.Kentucky in the state and 
federal courts, a bill in equity will 
lie to enjoin enforcement of an ille- 
gal tax on land; Ky. St. § 162, pro- 
viding for refunds, not being a com- 
pletely adequate legal remedy. Ford- 
son Coal Co. v. Maggard, 2 F.(2d) 
708. 

13. Procter & Gamble Distributing 
Co. v. Sherman, 2 F.(2d) 165. But see 
Atchison, T. & S. F. Ry. Co. v. El- 
dredge, 166 P. 1085, 65 Okl. 317 (hold- 
ing statute not unconstitutional be- 
cause it does not provide for recovery 
of damages, attorney’s fees, or com- 
pensation for use of the money, and 
holding further that remedy therein 
is adequate). 

14. State Board of Tax Com’rs v. 


Belt Railroad & Stock Yards Co., 
130 N.E. 641, 191 Ind. 282. 

[a] Illustration.—The refunding 
statute (Tax L. [1919] §§ 332-334) 
provides for the refunding of county 
and state, but not of township or in- 
corporated ‘town or city, taxes, so 
that, where the state board of tax 
commissioners has made an unlawful 
assessment of railroad property, the 
company does not have an adequate 
remedy at law through such statutes, 
but may ‘have collection enjoined. 
State Board of Tax Com’rs v. Belt 
Railroad & Stock Yards Co., 130 N.E. 
641, 191 Ind. 282. 

15. Porto Rico Mercantile Co. v. 
Gallardo, 6 F.(2d) 526; West India 
Oil Co. v. Gallardo, 6 F.(2d) 523. 

[a] TIllustration.—Porto Rico Pub. 
Acts of 1920, providing for an action 
at law to recover taxes paid under 
protest, but which also provides that 
such action shall abate on failure of 
plaintiff to pay any other taxes sub- 
sequently levied, does not afford an 
adequate remedy at law, and equity 
has jurisdiction to restrain collection 
of an illegal tax. West India Oil Co. 
v. Gallardo, 6 F.(2d) 523. 

16. Pacific Express Co. v. Seibert, 
44... 310) fat, 12 °S:Ct.. 250,142. US: 
339, 35 L.Ed. 1035]. 

17. Gorham Mfg. Co. v. Travis, 274 
F, 975. [aff 45. S.Ct. 80,266. U.S.° 265, 
69 L.Ed, 279). 

18. Sucesores de Esmoris & Co. v. 
Lastra, 13 Porto Rico Fed. 393; Por- 
to Rico Mercantile Co. v. Bonner, 13 
Porto Rico Fed. 157. 

19. Stone v. Kentucky Bank, 19 S. 
Ct. 881, 174 U.S. 799, 43 L.Ed. 1187; 
Freiria v. Treasurer, 32 Porto Rico 
604; Stone v. Kentucky Bank, 19 
S.Ct. 881,:174 U.S..799, 43 Led. 1187. , 

20. [a] Reason for rule.—A rem- 
edy at law cannot be adequate if its 
adequacy depends on the will of the 
opposing party. Stone v. Kentucky 
Bank, 19 S.Ct. 881, 174 U.S. 799, 43 L. 
Ed, 1187. 

Right of action see 


Fla.—H. W. Metcalf Co. v. 
45. So... 463, 54 Fla. 531, 127 
: Jacksonville v. Massey 
Business College, 36 So. 432, 47 Fla. 
339. 

Mass.—Warr v. Hodges, 125 N.E. 
557, 234 Mass. 279. 

N.Y.—Delaware, etce., Canal Co. v. 
Atkins, 24 N.E. 319, 121 N.Y. 246. 

Ohio.—Mechanics’, etc., Bank v. De- 


infra § 
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not be collected by reason of his insolvency or oth- 
To defeat the jurisdiction of equity to 
enjoin the tax, it will not be assumed that the col- 
lecting officer could satisfy judgments for an un- 


erwise.?? 


usually large sum.?* 
[§ 1432] cc. Replevin.*® 


paxi2s 


[§ 1433] dd. Defense in Enforcement Proceed- 
A statute requiring the taxes to be collected 
by judicial proceedings in which the taxpayer can 
present any defense gives ample protection to him, 
and injunction will not lie to restrain the collec- 
tion;27 and so equity will not take jurisdiction when 
the illegality or irregularity is available as a de- 
fense to a pending action to collect the tax.?® 
the unlawful tax places a cloud on plaintiff’s title, 
however,?® his opportunity of asserting the alleged 


ings. 


bolt, 1 OhioSt. 591 [rev 18 How. (U. 
S.) 380, 15 L.Ed. 458]. 

S.D.—Chicago, ete., R. Co. v. Rolf- 
son, 122 N.W. 343, 23 S.D. 405. 

23. Beatie v. Brown, 46 Ga. 458; 
Richardson v. Scott, 47 Miss. 236; 
Conley v. Chedic, 6 Nev. 222. See 
Noll v. Morgan, 82 Mo.App. 112 (hold- 
ing injunction will lie, solvency or 
insolvency of collector being imma- 
terial). 

24. The Michigan Telephone Tax 
Cases, 185 F. 634 [aff sub nom Citi- 
zens’ Telephone Co. v. Fuller, 33 S.Ct. 
833, 229 U.S. 352, 57 L.Ed. 1206, and 
33, S.Ct. 837,229, U.S. 335, 57. L.Ed. 


Two hurdred two thou- 
sand dollars.—The Michigan Tele- 
phone Tax Cases, 185 F. 634 [aff sub 
nom Citizens’ Telephone Co. v. Fuller, 
33 S°Ct. 833,229) U.S. 352, 57, led. 
1206 and 33 S.Ct. 837, 229 U.S. 335, 57 
L.Ed. 1215]. 
25. Right of action see 
14738. 
26. 
38. 
[a] Reason for rule.—Complain- 
ant, in addition to recovery of the 
property, is also entitled to a remedy 
to’ prevent any further attempt to 
collect the tax, which could not be 
obtained in replevin. 
Wheaton, 14 Iowa 38. 
27. Keokuk & Hamilton Bridge Co. 
v. Salm, 42 S.Ct. 207, 258 U.S. 122, 
66 L.Ed. 496; St. Louis-San Fran- 
cisco Ry. Co. v. Middlekamp, 41 S.Ct. 
489, 256 U.S. 226, 65 L.Ed. 905; Singer 
Sewing Mach. Co. of New Jersey v. 
Benedict, 179 F. 628, 103 C.C.A. 186 
{aff 33 S.Ct. 942, 229 U.S. 481, 57 L.Ed. 


infra § 


Spencer v. Wheaton, 14 Iowa 


Spencer v. 


1288]; Bailey v. Folsom, 93 So. 479, 
207 Ala. 329. 
[a] Rule applied.—(1) A railroad 


company cannot restrain collection of 


a franchise tax on corporations on the’ 


ground that Mo. L: (1917) p 237 § 1, 
imposing the tax, makes no provi- 
sion for a hearing, where its contest 
is wholly on matters of law, and the 
tax is collectable only by suit, in 
which it must be supposed any ques- 
tion of law apparent on the face of 
the record would be open. St. Louis- 
San Francisco Ry. Co. v. Middlekamp, 
41 S.Ct. 489, 256 U.S. 226, 65 L.Ed. 
905. (2) Where the only methods of 
collecting a personal tax provided by 
statute are by distraint of property or 
by ordinary suit, a bill by a taxpayer 
alleging facts which show that a tax 
against him was levied without ju- 
risdiction and is illegal and void, and 
its illegality could therefore be plead- 
ed in defense to an action for its col- 
lection, and such action removed into 
a federal court if desired, but which 
does not allege that he has any prop- 
erty subject to distraint, does not 
state any ground which gives a fed- 


Although the property 
is recoverable in this form of action, replevin is not 
such an adequate remedy as to deprive equity of 
jurisdiction to restrain the collection of an invalid 
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[§§ 1431-1435 


illegality in defense against an action at law to col- 
lect the tax is not an adequate legal remedy where 
he must await the pleasure of the taxing body in 
instituting such action.*? i : 

[§ 1434] ee. Action To Correct. or Set Aside As- 
sessment Proceedings.?1. There is no jurisdiction in 
equity to enjoin enforcement of a tax for errors in 
assessment where provision is made by statute for 
an action at law to correct or set aside erroneous 


assessment proceedings.*? 


If 


eral court of equity jurisdiction to 
grant an injunction restraining the 
collection of the tax. Singer Sewing 
Mach. Co. of New Jersey v. Benedict, 
179 F. 628, 103 C.C.A. 186 [aff 33 S.Ct. 
942, 229 U.S. 481, 57 L.Ed. 1288]. (3) 
Where the taxpayer’s property can- 
not be subjected to sale without hear- 
ing, after notice and decree, and his 
objection to the validity of the tax 
can 'then_be judicially determined, his 
remedy is adequate, and he has no 
ground for equitable belief. Bailey 
v. Folsom, 93 So. 479, 207 Ala. 329. 


28. Neal Institute Co. v. Stuck- 
art, 117 N.E. 1012, 281 Ill. 526. 
[a] Rule applied.—Since, in an 


action to collect a tax under Hurd 
Rev. St. (1915-1916) c 120 § 230, the 
defenses, that the tax is unauthorized 
by law, is double taxation, that the 
property is not subject to taxation, 
and is fraudulently assessed too high, 
are available, a bill to restrain col- 
lection of the tax for the reasons stat- 
ed will not lie. Neal Institute Co. v. 
Stuckart, 117 N.E. 1012, 281 Ill. 526. 

29. Jurisdiction of equity to re- 
strain collection of tax creating cloud 
on title see infra § 1437. 

30. Jayton Independent School 
Dist. v. Rule-Jayton Cotton Oil Co., 
(Tex.Civ.App.) 259 S.W. 631. 

31.. Remedy in assessment pro- 
ceedings see supra §§ 1145-1154. 

32. Cole v. Forto, (Tex.Civ.App.) 
155 S.W.. 350. 

33. Adequacy of remedy by action 
to correct or set aside assessment 
proceedings see supra § 1434. 

34. U.S.—Gorham Mfg. Co. v. 
State Tax Commission of New York, 
45 S.Ct. 80, 266 U.S. 265, 69 L.Ed. 279 
[aff 274 F. 975]; Douglas County v. 
Stone, 24 S.Ct. 848, 191 U.S. 557, 48 
L.Ed. 301 [aff 110 F. 812]; Pender 
County v. Garysburg Mfg. Co., 50 F. 
(2d) 732; Nelson v. First Nat. Bank, 
42 F.(2d) 30; Apartments Bldg. Co. 
v. Smiley, 32 F.(2d) 142 [aff 26 F. 
(2d) 469]; McDougal v. Mudge, 233 F. 
235, 147 C.C.A. 241 [rev 222 F. 562]; 
Nye v. Washburn, 125 F. 817; Alt- 
schul v. Gittings, 86 F. 200; Robin- 
son v. Wilmington, 65 F. 856, 13 C.C.A. 
177; California, ete, Land Co. v. 
Gowen, 48 F. 771; Dundee Mortg., 
ete,, ‘Co. vy. Charlton, 32 F.'199, 13 
Sawy. 25. 

Ariz.—Campbell vy. Bashford, 16 P. 
269, 2 Ariz. 344. 

Ark.—Beard v. Wilcockson, 42 S.W. 
(2d) 557; Arlington Hotel Co. v. Bu- 
chanan, 160 S.W. 895, 110 Ark. 34. 

Cal.—San Jose Gas Co. v. January, 
57 Cal. 614; Fall vy. Marysville, 19 
Calms ol: 

Colo.—People v. District Court of 
Highth Judicial Dist. in and for Boul- 
der County, 287 P. 849, 87 Colo. 316. 
First Nat. Bank v. Patterson, 176 P. 
498, 65 Colo. 166; Breeze v. Haley, 


SSS 


For later cases, developments and changes in the law see Annotations, same title and section number, 


[§ 1435] ff. Remedy in Assessment Proceed- 
ings.?? Where the statutes provide a board of equal- 
ization or review or other revisory body, with power 
to revise, correct, and equalize assessments, a tax- 
payer who feels himself aggrieved by any error, 
inequality, or overcharge in his assessment which 
that board has power to correct must seek his rem- 
edy by proper proceedings before the board, and 
if he fails to do so he cannot have relief by an in- 
junction to restrain the collection of the tax.** This 


13"Ps 913; 10" Colo. >5; 7 Price vy. Kra- 
mer, 4 Colo. 546 

D.C.—Alexander Canal R., etc, 
Co. v. District of Columbia, 18 App. 
D.Cx2% 

‘Ga.—People’s Credit Clothing Co. v. 
City of Atlanta, 160 S.E. 873. 

Iil.—Kinderman vy. Harding, 178 N. 
EB. 71, 345 Ill. 237; Mississippi Valley 
Life Ins. Co. v. Storm, 171 N.E. 134, 
339 Ill. 245; People v. Hart, 163  N.B. 
769, 332 Ill. 467; Werner v. Reid, 153 
N.E. 638, 322 Ill. 613; Standard Oil 
Co. v. Magee, 60 N.E. 802, 191. Ill. 
84;. New Haven Clock Co. v. Kocher- 
sperger, 51 N.E. 629, 175 Ill. 383; New 
York, etc., Grain, etc., Exch. v. Glea- 
son, 13 N.E. 204, 121 Ill. 502; Camp 
v. Simpson, 8 N.E. 308, 118 Ill. 224; 
Illinois Cent. R. Co. v. Hodges, 113 


ee 823; Johnson v. Roberts, 102 Ill. 
Ind.—Jones vy. Cullen, 40 N.E. 124, 
142 Ind. 335; Senour vy. Matchett, 40 


N.H. 122, 140 Ind. 636; Jones vy. Rush- 
ville Natural Gas Co., 35 N.E. 390, 135 
Ind. 595; Small vy. Lawrenceburgh, 
27 N.E. 500, 128 Ind. 281; Hilton v. 
Mason, 92 Ind. 157. 

Iowa.—Reed v. Cedar Rapids, 116 
N.W. 140, 188 Iowa 366; Bednar v. 
Carroll, 116 N.W. 315, 138 Iowa 338; 
Powers v. Bowman, 5 N.W. 566, 53 
Iowa 359; Nugent v. Bates, 50 N.W. 
76, 51 lowa 77, 33 Am.R. 117; Macklot 
v. Davenport, 17 Iowa 379. 

Ky.—Sanford vy. Roberts, 236 S.W. 
571, 193 Ky. 377; Bell County Coke, 
etc., Co. v. Board of Trustees, 42 S.W. 
92, 19 Ky.L. 789. 

Mass.—Kelley v. Barton, 54 N.E. 
860, 174 Mass. 396. 

Miss.—Noxubee County v. Ames, 
Sek 37; Brooks vy. Shelton, 47 Miss. 


Mo.—Brinkerhoff-Faris Trust & 
Savings Co. v. Hill, 19 S.W.(2d) 746, 
323 Mo. 180 [cert den 50 S.Ct. 86, 280 
U.S. 604, 74 L.Ed. 648, order re- 
voked 50 S.Ct. 152, 280 U.S. 550, 74 
L.Ed. 608, and rev on ground remedy 
was inadequate 50 S.Ct. 451, 281 U.S. 
673, 74 L.Ed. 1107]; Deane vy. Todd, 
22 Mo. 90. 

Mont.—Missoula First Nat. Bank 
v. Bailey, 39 P. 88, 15 Mont. 301. 

Neb.—Radium Hospital v. Green- 
leaf, 223 N.W. 667, 118 Neb. 136; 
South Platte Land Co. v. Crete, 7 N.W. 
859, 11 Neb. 344; Burlington, etc., R. 
Co. v. Seward County, 4 N.W. 1016, 10 
Neb. 211. 

N.H.—Bean & Symonds Co. v. Town 
of Jaffery, 117 A. 12, 80 N.H. 343; 
Rockingham Ten Cent Sav. Bank v. 
Portsmouth, 52 N.H. 17. 

N.M.—Price Shoe & Clothing Co. v. 
McBride, 149 P. 362, 20 N.M, 409; 
First Nat. Bank v. McBride, 149 P. 
353, 20 N.M. 381; Albuquerque Nat. 
Bank v. Perea, 25 P. 776, 5 N.M. 664 
[aff 13 S.Ct. 194, 147 U.S. 87, 37 Lea: 


: 
. 
i 


; 


principle does not apply, however, where the assess- 
ment was made without jurisdiction,?® as where com- 
plainant was not the owner of the property assessed 
to him or had no taxable property within the coun- 
ty;°° where it was made by officers not empowered 
by law to make it,?7 or where it was made under 
nor does the principle apply 
where complainant’s objections to the tax are of a 
character which the reviewing board would have no 
jurisdiction to consider,®® where the board has al- 
ready definitely ruled against his claim,*® where it 
is certain, from the publicly known and fixed atti- 
tude of the board with respect to applications of 
the kind, that complainant’s representations would 
have been disregarded and his application refused,*+ 
or where the benefit of the remedy was prevented 


no existing law;*8 


91). 
N.Y.—Buffalo Mut. Gaslight Co. v. 
Board of Sup’rs of Erie County, 39 
N.E. 86, 144 N.Y. 228; American Lin- 
oleum Mfg. Co. v. City of New York, 
205 N.Y.S. 794, 123 Misc. 375 [aff 209 
N.Y.S. 785). 

Ohio.—Hammond y. Winder, 147 N. 
E. 94, 112 OhioSt. 158; Helmers v. 
McCarthy,.6 OhioApp. 423. 

Okl.—Wallace y. Gassaway, 298 P. 
867, 148 Okl. 265; Huckins Hotel Co. 
v. Board of Com’rs of Oklahoma Coun- 
ty, 166 P. 1048, 64 Okl. 235; Williams 
v. Garfield Exchange Bank of Enid, 
134 P. 863, 38 Okl. 539. 

Or.—Western Union Telegraph Co. 
v. Hurlburt, 163° P. 1170, 83-0r. 683. 

Pa.—Moore v. Taylor, 23 A. 768, 147 
Pa. 481; Hughes v. Kline, 30 Pa. 227; 
Crist v. Morris, 11 Phila. 357, 2 Wkly. 
N.C. 620. 

S.D.—Sioux Falls Savings Bank v. 
Minnehaha County, 135 N.W. 689, 29 
S.D. 146, Ann.Cas.1914D 910. 

Tex.—Duck vy. Peeler, 11 S.W. 1111, 
74 Tex. 268. 

Va.—wNorfolk yv. J. W. Perry Co., 61 
S.E. 867, 108 Va. 28, 128 Am.S.R. 
940 [aff 31 S.Ct. 465, 220 U.S. 472, 55 
L.Ed. 548]. 

W.Va.—Island Creek Fuel Co. v. 
Harshbarger, 80 S.E. 504, 73 W.Va. 
397; West Virginia Nat. Bank v. 
Spencer, 77 S.E. 269, 71 W.Va. 678. 

Wis.—Wisconsin Cent. R. Co. v. 
Ashland County, 50 N.W. 937, 81 Wis. 
1; Bratton v. Johnson, 45 N.W. 412, 
76 Wis. 430. 

Wyo.—Wyoming Cent. Irr. Co. v. 
Farlow, 116 P. 1021, 114 P.-635, 19 
Wyo. 68. 

[a] Abatement by selectmen or 
court.—Under Pub. St. c 59 § 10, se- 
lectmen may abate any tax assessed; 
and where, under § 11, as amended by 
L. (1913) ¢ 67 § 1, if they neglect: or 
refuse to abate, any person aggrieved 
may within six months after notice 
apply to the courts for relief by peti- 
tion for abatement, the court is with- 
out authority to enjoin collection. 
Bean & Symonds Co. v. Town of Jaf- 
frey, 117 A. 12, 80 N.H. 343. 

[b] Application and appeal.—The 
remedy for excessive discrintinatory 
valuation not making the tax or as- 
sessment illegal is not a suit for in- 
junction, but application to the board 
of supervisors and appeal from the 
poard’s findings under the statute. 
Sanford v. Roberts, 236 S.W. 571, 193 
Ky. 377. 

[c] Necessity of exhausting legal 
remedy.—(1) Even where an overval- 
uation of property was fraudulently 
made, equity will not grant relief if 
there remains an adequate remedy at 
law. Nye v. Washburn, 125 F. 817. (2) 
Thus the taxpayer must first apply to 
the board of equalization for a reduc- 
tion of his assessment, and if it re- 
fuses to hear him he must sue out 
mandamus to compel it. Standard 
Oil Co. v. Magee, 60 N.H. 802, 191 Ill. 
84; New Haven Clock Co. v. Kochers- 
perger, 51 N.E. 629, 175 Ill. 383. 

35. See cases infra notes 36-38. 


36. Hubbard v. Johnson County, 
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Review. 


pending.47 


23 Iowa 130; Parmley v. Healy, 64 
N.W. 186, 7 S.D. 401; Crane vy. Janes- 
ville, 20 Wis. 305; Horton v. Driskell, 
77 PB. 354, 138 Wyo. 66. 

387. Sullivan v. Bitter, 113 S.W. 
193, 51 Tex.Civ.App. 604. 

[a] For example, where it was 
made by the commissioners’ court sit- 
ting as a board of equalization. Sul- 
livan v. Bitter, 113 S.W. 193, 51 Tex. 
Civ.App. 604. 

38. Buder v. First Nat. Bank, 16 F. 
(2d) 990 [rev 8 F.(2d) 883, and cert 
den 47 S.Ct. 588, 274 U.S. 748, 71 L. 
Had. 1321]: 

39. Brotherhood Co-op. Nat. Bank 
v. Hurlburt, 21 F.(2d) 85; Pullman 
Palace-Car Co. v. Orleans Parish Bd. 
of Assessors, 55 F. 206 [aff 60 F. 37, 
8 C.C.A. 490]; Columbia Life Ins. Co. 
v. Hess, 162 N.E. 466, 28 OhioApp. 107 
[aff 156 N.E. 504, 116 OhioSt. 416]; 
Standard Oil Co. v. Hopkins, 34 Ohio 
Cir.Ct. 170; Lively v. Missouri, etc., 
R. Co., 120. S.W.. 852,- 102. Tex. 545; 
Davis yv. Burnett, 13 S.W. 613, 77 
TNex.3. 

[a] Constitutional questions.—In- 
surance companies seeking to enjoin 
a county auditor from changing tax 
returns do not have an adequate rem- 
edy at law by application to the board 
of revision, where the constitutional- 
ity of certain laws is involved. Co- 
lumbia Life Ins. Co. v. Hess, 162 N.E. 
466, 28 OhioApp. 107 [aff 156 N.E. 
504, 116 OhioSt. 416]. 

{b] Ilustration.—Under Act 30th 
Leg. (L. [1907] pp 475, 476, c 17 §§ 16, 
17), forbidding the county assessor 
and board of equalization from inter- 
fering with the assessment of intangi- 
ble property of corporations by the 
state board, a county board of equali- 
zation had no power to grant relief 
to a railroad company for an unequal 
assessment of its intangible assets 
in proportion to the assessment of 
other property within the county, and 
hence a railroad company was not re- 
quired to apply to such board for re- 
lief before suing to restrain the en- 
forcement of the tax. Lively v. Mis- 
souri, K. & T. R. Co. of Texas, 120 S. 
W. 852, 102 Tex. 545. 

40. Procter & Gamble Distributing 
Co. v. Sherman, 2 F.(2d) 165. 

41. Hills v. National Albany Exch. 
Bank, 105 U,S. 319, 26 L.Ed. 1052. 

42. Kinderman v. Harding, 178 N. 
EB. 71, 345 Ill. 237; Mississippi Valley 
Life Ins. Co. v. Storm, 171 N.E. 134, 
239 Ill. 245; Péople v. Hart, 163 N.E. 
769, 332 Ill. 467. 

43. Alexander v. Henderson, 58 S. 
W. 648, 105 Tenn. 431. 

44. °U.S:—Pittsburgh, etc., R. Co. 
v. West Virginia Public Works, 19 
S.ct. 90, 172 U.S. 32, 43 L.Ed. 354; 
Fordson Coal Co. v. Maggard, 2 F. 
(2d) 708. 

Ark.—W,. P. Brown & Sons Lumber 
Co. v. Sims; 225 S.W. 322, 146 Ark. 
253; Floyd v. Gilbreath, 27 Ark. 675. 

Conn.—Bridgeport Brass Co. Vv. 
Drew, 128 A. 413, 102 Conn. 206. 

Ill.— Michigan Cent. R. Co. v. Carr, 
135 N.E. 881, 303 Ill. 354. 

Iowa.—Bednar v. Carroll, 116 N.W. 


by fraud, accident, or mistake.*2 
Although it has been held that the rem- 
edies by injunction and certiorari are concurrent,**® 
ordinarily, where the law provides a remedy for the 
review of assessments by appeal, certiorari, or mo- 
tion, injunction cannot be granted to stop the en- 
forcement of the tax*? notwithstanding the remedy 
at law was barred by laches;**> but, where an orig- 
inal or additional assessment of the’ board is void 
for want of notice, the taxpayer’s remedy is by 
injunction in spite of the existence of a remedy by 
appeal,*® and an injunction may be granted on the 
ground of fraudulent assessment, although a pro- 
ceeding by certiorari to correct the assessment is 
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Suit by national bank. Failure to exhaust the 


315, 138 Iowa 338; Security Sav. Bank 
v. Carroll, 109 N.W. 212, 131 Iowa 605. 

Ky.—Ball v..P. V. & K. Coal Co., 31 
S.W.(2d) 707, 235 Ky. 445; Farm Bu- 
reau of Calloway County vy. Pool, 265 
S.W. 809, 205 Ky. 365. 

Md.—Gittings v. Baltimore, 52 A. 
937, 54 A. 253, 95 Mad. 419, 
sp Ptah AT rani ta v. Allen, 12 Minn. 

Miss.—Reed we Norman-Breaux 
Lumber Co., 115 So. 724, 149 Miss. 395 
[appeal dism 49 S.Ct. 14, 278 U.S. 556, 
73 L.Ed. 503]; Western Union Tel. Co, 
vy. Kennedy, 69 So. 674, 110 Miss. 78. 

Neb.—Radium Hospital v. Green- 
leaf, 223 N.W. 667, 118 Neb. 136; 
Hahn System v. Stroud, 190 N.W. 572, 
109 Neb. 181; Western Union Tele- 
graph Co. v. Douglas County, 107 N- 
W. 985, 76 Neb. 666. 

N.J.—Roe v. Jersey City, 82 A. 873, 
79 N.J.Eq. 645. 

Okl.-—Busey v. Prehistoric Oil & 
Gas Co., 191 P. 1033, 79 Okl. 121; Pry- 
or v. McCafferty, 170 P. 493, 69 Okl. 
120; Huckins Hotel Co. v. Board of 
Com’rs of Oklahoma County, 166 P. 
1043, 64 Okl. 235; Weatherly v. Clo- 
worth Development Co., 166 P. 156, 63 
OK 307 3 Perry.vs [Carson weiGine. 
175, 61 Okl. 263; McClellan v. Ficklen, 
154 P. 660, 54 Okl, 745; Thompson vy. 
Brady, 143 P. 6, 42 Okl. 807; Fast v. 
Rogers, 119 P. 241, 30 Okl. 289. 

Pa.—Delaware, L. & W. R. Co. v. 
Luzerne County Com’rs, 91 A. 889, 245 
Pa. 515; Clearfield Realty Co. v. Coun- 
ty Com’rs, 21 Pa.Dist. 495; Shafer v. 
Marsh, 23 Pa.Co. 321; Kessler v. Erie 
City, 14 Pa.Dist.&Co. 200. 

‘ Va.—Norfolk v. J. W. Perry Co., 61 
S.E. 867, 108 Va. 28, 128 Am.S.R. 
940 [aff 31 S.Ct. 465, 220 U.S. 472, 55 
L.Ed. 548]. 

[a] Elapse of time for appeal.— 
The fact that a taxpayer, through 
mistake of law after an illegal reduc- 
tion of assessment by the tax com- 
missioner, permitted the time for ap- 
peal to elapse, is not ground for re- 
straining collection of taxes on the 
theory of preventing the city from 
unjustly enriching itself by mistake 
of law. Bridgeport Brass Co. v. Drew, 
128 A. 418, 102 Conn. 206. 

45. Roe v. Jersey City, 82 A. 873, 
79 N.J.Eg. 645. 

46. Boske v. Louis Marx & Bros., 
170 S.W. 1175, 161 Ky. 460; Mt. Ster- 
ling Oil, etc., Co. v. Ratliff, 104 S.W. 
993 ol27 Kay wily oleh velan b22oe 

[a] Rule applied as to: (1) Origi- 
nalassessment. Mt. Sterling Oil, ete., 
Co. v. Ratliff, 104 S.W. 9938, 127 Ky. 1, 
31 Ky.L. 1229. (2) Additional assess- 
ment. Boske v. Louis Marx & Bros., 
170 S.W. 1175, 161 Ky. 460. 

{[b] Imadequacy of remedy.—‘“We ° 
fail to see, therefore, upon what 
ground it can be contended that they 
should have appealed from the ac- 
tion of the board when as a matter 
of fact they were never notified that 
such action would be taken.” Boske 
v. Louis Marx & Bros., 170 S.W. 1175, 
1176, 161 Ky. 460. 

47. Hazzard v. O’Bannon, 36 F. 
854. See Boonville Nat. Bank v. 
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remedy afforded by the laws of the state for equal- 
ization of assessments does not preclude a national 
bank from obtaining relief in a federal court against 
the collection from it of taxes on its stock, on the 
ground of unjust discrimination in the valuation of 
such stock.*% 

[§ 1436] (5) Multiplicity of Suits. A court of 
equity may enjoin the collection of an illegal tax 
when such action will prevent a multiplicity of suits 
which otherwise would be brought.4®? This may be 
the ‘case where the property of complainant, all 
equally affected by the same tax, is distributed 
through various taxing districts, or where the tax, 
if paid, would be divided up among various counties 
or cities, necessitating an action against each for 
its recovery;°® and it is also generally held that, 
where the ground of objection or illegality is one 
which equally affects a large number of taxpayers, 
so that many individual actions at law would be 
brought if payment of the tax were enforced, this 
is ground for equity to interpose and determine the 
fundamental question in one action for injunction,?% 
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be permitted where the persons affected by the tax 
have no joint or common interest in any piece of 
property assessed, as they would not be allowed to 
join in a suit for injunction but would have to file 
as many separate bills.°? The fact that plaintiffs 
were owners of much property affected by the tax 
affords no basis for the interposition of a court of 
equity to prevent multiplicity of suits where a claim 
for the refunding of the tax on all the property may 
be embraced in a simple proceeding ;°* and so, where 
one party affected could protect himself and all the 
others in a single action, injunction will not le;°* 
and neither will the collection be enjoined for this 
reason where the taxing body has confessed the 
error and the taxpayer is willing to pay the proper 
tax.°° It will be assumed that tax officers will act 
in a practical way,’® and will not assert the right 
to collect. taxes which have once been defeated ;°7 
and so collection, of taxes will not be enjoined on 
the ground that, even if defeated in an action at law, 
claims for other illegal taxes standing on the same 
footing may subsequently be asserted.°& A bill 
against an officer of one county to enjoin the collec- 


although some decisions hold that this should not 


‘Utah.—Kerr v. Woolley, 24 P. 831, 
3 Utah 456. 

W.Va.—Chesapeake, etc., R. Co. v. 
Miller, 19 W.Va. 408 [aff 5 S.Ct. 813, 
114-U.S. 176, 29 LiEkd. 121]. 

50. Union Pac. R. Co. v. McShane, 
22 Wall. _(U.S.) 444, 22 L.Ed. 747; 
Bank of Arizona v. Howe, 293 F. 600; 
Coulter v. Weir, 127 F. 897, 62 C.C.A. 
429; Railroad, ete.. Cos. v. Tennessee 
Bd. of Equalizers, 85 F. 302. See Ray- 
mond y. Chicago Union Traction Co., 
28 S.Ct. 7,°207 U.S. 20, 52 L.Ed—78,; 
12 Ann.Cas. 757 [aff 114 F. 557] (hold- 
ing that allegations that, in order to 
recover taxes separate suits would 
have to be instituted against several 
taxing bodies, one of which, the state, 
could not be successfully sued, that 
repayment possible to be recovered 
from other districts would not cover 
the cost of collection, and that, if 
compelled to pay the tax, plaintiff 
would be rendered insolvent, com- 
bined, bring the case within the ju- 
risdiction of equity). 

51. Ark.—Greedup Vv. 
County; 30 Ark. 101. 

Ill. Hawkins v. Lake County, 136 
N.E. 487, 303 Ill. 624. 
nee v. Norton, 10 Kan. 

Mich.—Clee v. Sanders, 42 N.W. 154, 
74 Mich. 692. 

See es v. Golden, 5 OhioSt. 


Schlotzhauer, 298 S.W. 732, 317 Mo. 
1298, 55 A.L.R. 489 (certiorari to 
board of equalization is inadequate 


remedy for taxpayer, where there has 
been unlawful discrimination making 
Tesort to equity proper). 

[a] Statement of, and reason for, 
rule.—‘“Nor is it apparent that the 
pendency of the certiorari proceeding 
will be liable to lead to any conflict of 
jurisdiction, considering the narrow 
range of questions that may be re- 
viewed in that proceeding. In that 
proceeding, as I understand the law, 
the motives which may have actuated 
the assessor in making the assess- 
ment cannot be inquired into, while 
in this [injunction] proceeding that 
is the main subject for considera- 
tion.” Hazzard v. O’Bannon, 36 F. 
854, 857. 

48. Walla Walla First Nat. Bank 
v. Hungate, 62 F. 548. ; 

49. U.S.—Wilson v. Illinois South- 
ern Ry. Co., 44 S.Ct. 203, 263 U.S. 574, 
68 L.Ed. 456; Stone v. Kentucky Bank, 
19 S.Ct. 881, 174 U.S. 799, 43 L.Ed. 1187 
[aff 88 F. 383]; Bank of Arizona v. 
Howe, 293 F. 600; United States v. 
Chehalis County, 217 F. 281; Detroit, 
G. H. & M. Ry. Co. v. Fuller, 205 F. 
86; Union, etc., Bank v. Memphis, 111 
F. 561, 49 C.C.A. 455 [rev on other 
grounds 23 S.Ct. 604, 189 U.S. 71, 47 
L.Ed. 712]; Dundee Mortg., ete., Co. 
v. Multnomah County School-Dist. 
No. 1, 19 F. 359; Louisville, etc., R. 
Ce v. Gaines, 3 F. 266, 2 Flipp. 621; 
City Nat. Bank v. Paducah, 5 F.Cas. 
No. 2,743, 2 Flipp. 61. 

cet Sue v. Chandler, 288 P. 
1034. 

Ark,—Little Rock v. Prather, 46 
Ark. 471. 

Del:—Philadelphia, ete, R. 
Neary, 8 A. 3638, 5 Del.Ch. 600. 

Ga.—MclIntyre vy. Harrison, 157 S.E. 
499, 172 Ga. 65. 

Ill.—Hawkins v. Lake County, 136 
N.E. 487, 303 Ill. 624; Herschbach v. 
Kaskaskia Island Sanitary and Levee 
Dist., 106 N.E. 942, 265 Ill. 388. 

Md.—Holland v. City of Baltimore, 
11 Md. 186, 69 Am.D. 195. 

Mich.—Clee v. Sanders, 42 N.W. 154, 
74 Mich. 692. : 

Neb.—South Platte Land Co. v. Buf- 
falo County, 7 Neb. 253. 

Pa.—Strong v. O’Donnell, 10 Phila. 
575, 31 Leg.Int. 269. 

R.I.—McTwiggan vy. Hunter, 30 A. 
626 18, Bak; 

Tex.—George v. Dean, 47 Tex. 73; 
Blessing v. Galveston, 42 Tex. 641; 
a Ferguson, (Civ.App.) 262 S. 
Ww. 5 


Co. v. 


Franklin 


R.I.—McTwiggan v. Hunter, 30 A. 
962, 18 R.I. 776. 

Utah.—Pettit v. Duke, 37 P. 568, 10 
Utah 311. 

Va.—Bull vy. Read, 13 Gratt. (54 
Va.) 78. 

W.Va.—Williams v. Grant County 
Ct., 26 W.Va. 488, 53 Am.R. 94; Cor- 
rothers vy. Clinton Dist. Bd.. of Edu- 
cation, 16 W.Va. 527; Doonan vy. Graf- 
ton Bd. of Education, 9 W.Va. 246. 

Can.—Central Vermont R. Co. v. St. 
Johns, 14 Can.S.C. 288. 

{a] Rule applied.—When a tax- 
payer, suing in his own behalf, at- 
tacks an assessment for an illegality 
extending to the whole tax and its 
assessment on every person taxed, 
equity will take jurisdiction, although 
such complaining taxpayer. would 
have an adequate remedy at law. Mc- 
IRE aN v. Hunter, 30 A. 962, 18 R.I. 


76. 

[b] Bank and stockholders.— 
Where an illegal assessment has been 
laid on the shares of stock of a na- 
tional bank, the bank may maintain a 
suit in equity to enjoin its collection, 
on the ground of preventing a multi- 
plicity of suits on behalf of the in- 


dividual stockholders. 
Nat. Bank v. Maher, 6 F. 417, 19 
Blatehf. 175; National Albany Exch. 
Bank v. Hills, 5 F. 248, 18 Blatchf. 
478 [rev on other grounds 12 F. 93, 
105 U.S. 319, 26 L.Ed. 1052]. But see 
Merchants’ State Bank of Velva v. 
McHenry County, 153 N.W. 386, 31 
N.D. 108 (holding that, since no ac- 
tion at law would lie against the bank 
by its stockholders on its being com- 
pelled to pay a void tax, no multiplic- 
ity of suits authorizing an injunction 
could arise). 

52. Cutting v. Gilbert, 6 F.Cas.No. 
3,519, 5 Blatchf. 259; Dodd v. Hart- 
ford, 25 Conn. 232; Sheldon v. Centre 
School Dist., 25 Conn. 224; Howell vy. 
Buffalo, 2 Abb.Dec. (N.Y.) 412. : 

fa] Thus an injunction will not be 
granted to restrain a tax when, from 
the great number of persons affected 
by the tax, the remedy in equity 
would involve a litigation almost as 
onerous and vexatious as suits at 
law, aS each taxpayer would be 
obliged to file a bill to obtain relief, 
and especially when the inconven- 
ience to the government would be 
much more serious if equity should 
thus interpose than if complainants 
were left to their legal remedy, an 
action against the assessor. Cutting 
e Gilbert, 6 F.Cas.No. 3,519,.5 Blatehf. 

59. 

53. Bellevue Imp. Co. v. Bellevue, 
58 N.W. 446, 39 Neb. 876. : 

54 First Nat. Bank vy. Patterson, 
176 P. 498, 65 Colo. 166. 

[a] Rule applied.—A bank failing 
to file a list of stockholders and the 
number of shares held by each as re- 
quired by Rev. St. (1908) § 5754, be- 
came liable for payment of the tax, 
and, ving the right under § 5750 to 
recover from the county taxes not le- 
gally laid, is not entitled to an injunc- 
tion against collection of such taxes 
on the ground that multiplicity of 
suits may be avoided. First Nat. 
es v. Patterson, 176 P. 498, 65 Colo. 

55. Tallon v. Vindicator Consol. 
Gor Mining Co., 149 P. 108, 59 Colo. 

56. City Council of Augusta, Ga., 
v. Timmerman, 233 F. 216, 147 C.CL\A. 
222 [aff 227 BF. 171]. 

57. City Council of Augusta, Ga. v. 
Timmerman, supra, 

58. Henrietta Mills v. Rutherford 
County, N. C., 32 F.(2d) 570 [aff 50 
8.Ct..200, 280 UiSs 121) 74 nds 7374. 

[a] fIllustrations.—(1) The fact 
that a quadrennial assessment is the 
basis for taxes during the succeeding 
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tion of a tax by him does not state a case of equita- 
ble cognizance, on the ground of preventing a multi- 
plicity of suits, by alleging that similar conditions 
exist in other counties, the officers of which are not 
parties to the suit and would not be bound by the 


deeree.®° 
Availability of other remedy.®° 


that a multiplicity of suits may be prevented will 
not induce a court of equity to take jurisdiction of 
a suit to enjoin a tax where complainant has failed 
to pursue the remedy afforded him by the statutes, 
by appealing to a board of review and ultimately 


to the courts.*1 
[§ 1487] (6) Cloud on Title.°2 


lie to restrain the collection of an illegal tax which 
is a lien on real estate and creates a cloud on the 
title,** provided there is no adequate remedy at 
law;°* but this is only where the illegality or defect 
is not apparent but could only be shown by extrin- 
sie evidence, for if the tax is on its face unconsti- 


three years does not permit mainte- 
nance of a suit in equity on the 
ground that, even if complainant 
should be successful in an action at 
law and recover a judgment for the 
amount of the taxes illegally exacted, 
the assessment would still remain as 
the basis of illegal claims which 
could be set up during the succeeding 
three years. Henrietta Mills v. Ruth- 

erford County, N. C., 32 F.(2d) 570 

[aff 50. S.€t.°270; 281 U:S. 121; 74:2: 

Ea. 737]. (2) Collection of back taxes 

on property claimed to be exempt will 

not be enjoined on the ground that, 
even if defeated for one year, suit 
may be brought to collect them for 
all other years claimed to be due, all 
such taxes standing on the same foot- 

ing. City Council of Augusta, Ga. v. 

Timmerman, 233 F. 216, 147 C.C.A. 222 

[aff 227 F. 171]. 

ear" Pullman Co. v. Tamble, 173 F. 

60. Equitable jurisdiction where 

there is adequate remedy at law see 

supra §§ 1429-1435. 

“61. Indiana Mfg. Co. v. Koehne, 23 
S.Ct. 452, 188° U:S.-681, 47. L.Ed. 651: 

62. Cross references: 

Removal of assessment. constituting 
cloud on title by injunction to re- 
strain assessment see supra § 1127. 

Restraining tax sale of lands as cast- 
ing cloud on owner’s title general- 
ly see infra § 1584. 

Suit to remove cloud from title see 
infra § 1470. 

63. U.S.—Shaffer v. Carter, 40 S. 
Ct. 221; 252 U.S. 37, 64 L.Ed. 445: 
Greene v. Louisville & I. R. Co., 37 
S.Ct. 673, 244 U.S. 499, 61 L.Ed. 1280, 
Ann.Cas.1917E 88; Southern Ry. Co. 
v. Query, 21 F.(2d) 333; Gammill 
Lumber Co. v. Board of Sup’rs of Ran- 
kin County, 274 P. 630; Nevada-Cali- 
fornia Power Co. v. Hamilton, 235 F. 
ST) DetroitesG. Hs &»M: Ry. Co.. v. 
Fuller, 205 F. 86; King County, 
Wash., v. Northern Pac. Ry. Co., 196 
F. 323, 116 C.C.A. 143; The Michigan 
Telephone Tax Cases, 185 F. 634 Laff 
83 S.Ct. $33, 229 U-S. 322, 57 L.Ed. 
1206 and 33 S.Ct. 837, 229 U.S. 335, 
57 L.Ed. 1215]; Southern R. Co. v. 
Asheville, 69 F. 359; Tilton v. Oregon 
Cent. Military Road Co., 23 F.Cas.No. 
14,055, 3 Sawy. 22. : 

Cal.—Las Animas & San Joaquin 
Land Co. v. Preciado, 140 P. 239, 167 
Cal. 580. 

Idaho.—Bramwell v. Guheen, 29 P. 
110, 3 Idaho 347. f 

Md.—Holland v. Citv of Baltimore, 
11 Md. 186. 69 Am.D. 195. 

Mich.—Frost v. Leatherman, 20 N. 
W. 705, 55 Mich. 33; Scofield v. Lan- 
sing, 17 Mich. 437. 

Mo.—McPike v. Pen, 51 Mo. 63. 

Mont.—Northern Pac. R. Co. v. Car- 
land, 3 P. 134, 5 Mont. 146. 

Neb.—Burlington, ete, R. Co. 
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tutional or otherwise invalid it constitutes no cloud 
on the title and there is no ground for the interfer- 
ence of equity.®® 
ticular state, a tax deed is no evidence of title, there 
is no reason for equity to interpose and prevent a 


So where, by the law of the par- 


sale;°*® nor can such interposition be justified where 


The argument 


a levy has already been made on personal property 
for the satisfaction of the tax, as in that case the 
cloud, if any, is presumptively removed.®? 

[§ 1438] (7) Conduct of Complainant as Affect- 
ing Right—(a) In General. The maxim that he who 
comes into equity must come with elean hands is 


applicable in a suit to restrain collection of a tax, 


Injunction will 


Clay County, 13 N.W. 628,18 Neb. 367. 
N.Y.—Hanlon v. Westchester Coun- 
ty, 57 Barb. 383, 8 Abb.Pr.N.S.. 268; 


Beach v. Hayes, 58 How.Pr. 17. 

Tex.—Jayton Independent School 
Dist. v. Rule-Jayton Cotton Oil Co.. 
(Civ.App.) 259 S.W. 631. 

Wash.—Benn y. Chehalis County, 39 
P. 365, 11 Wash. 134. 

Wis.—Milwaukee Iron Co. v. Hub- 
bard, 29 Wis. 51. 

64. Shaffer v. Carter, 40 S.Ct. 221, 
252 'U.S. 37, 64 L.Ed. 445; -Southern 
Ry. Co. v. Query, 21 F.(2d) 333; Gam- 
mill Lumber Co. v. Board of Sup’rs 
of Rankin County, 274 F. 636. 

[a] Payment under protest and re- 
covery.—(1) A federal court will not 
enjoin collection of a state tax creat- 
ing a cloud on title, if the cloud can 
be removed by payment of the tax un- 
der protest and recovery back. South- 
ern Ry. Co. v. Query, 21 F.(2d) 333. 
(2) Adequacy of remedy of payment 
under protest and recevery back gen- 
erally see supra § 1430. 

Adequacy of remedy of defense in 
action to collect unlawful taxes cast- 
ing cloud on title see supra § 1433. 

Jurisdiction of equity to restrain 
collection of taxes where there is an 
adequate remedy at law see supra §§ 
1429-1435. 

65. U.S.—Hannewinkle v. George- 
town, 15 Wall. 547, 21 L.Hd. 232; City 
Council of Augusta, Ga., v. Timmer- 
man, 233 F. 216, 147 C.C.A. 222 [aff 
227 My ars]. 

Ala.—Ensley v. McWilliams, 41 So. 
296, 145 Ala. 159, '117 Am.S.R. 26. 

Cal.—Las Animas & San Joaquin 
Land Co. v. Preciado, 140 P. 239, 167 


Cal. 580; Crocker v. Scott, 87 P. 102, 
149 Cal. 575; Bucknall v. Story, 36 
Cal. 67. 


Mich.—Curtis v. East Saginaw, 35 
Mich. 508. 

N.Y.—Wells v. Buffalo, 80 N.Y. 253; 
Townsend vy. New York, 77 N.Y. 542; 
Guest v. Brooklyn, 69 N.Y. 506. 

Tax assessments and sales therenn- 
der as clouds on title generally see 
Quieting Title §§ 51-54. 

66. Minturn v. Smith, 17 F£.Cas.No. 
9,647, 3 Sawy. 142. 

67. Henry v. Gregory, 29 Mich. 68; 
Oregon Short Line, ete., R. Co. v. 
Standing, 37 P. 687, 10 Utah 452. 

68. Chickasha Nat. Bank v. Cloud, 
139 P. 1134, 40 Okl. 6238. 

[a] Maxim applied.— Where a 
bank intentionally returns a valuation 
of its property at seventy-five per 
cent of its true value, in violation of 
Williams Const. § 273, and by con- 
with the county board of 
equalization secures a valuation of 
all property at seventy-five per cent 
of its true value, which valuation the 
state board of equalization corrects 
as to the bank’s property, equity will 
not, in a suit to enjoin collection of 


and relief will accordingly be denied where there is 
no equity in the bill.*8 

[§ 1439] (b) Payment or Tender of Taxes Due 
—aa. In General. 
lection of taxes, any portion of which is legal and 
valid or admitted to be due, except on the payment 
or tender of that portian.®® 


Equity will not enjoin the col- 


This, of eourse, does 


taxes, relieve the bank from its pre- 
dicament, although other taxpayers 
may have profited by the transaction, 
Chickasha Nat. Bank v. Cloud, 139 P. 
1134, 40 Okl. 6238. 


69. U.S.—People’s Nat. Bank v. 
Marye, 24 S.Ct. 68, 191 U.S. 272, 48 
L.Ed. 180; Northern Pac. R. Co. ‘v. 


Clark, 14 S.Ct. 809, 153 U.S. 252, 338 
L.Ed. 706; Albuquerque Nat. Bank v. 
Perea, 13 S.Ct. 194, 147 U.S. 87, 37 L. 
Ed. 91; Germen Nat. Bank y. Kim- 
ball, 103 U.S. 732, 26 L.Ed. 469; State 
Railroad Tax Cases, 92 U.S. 575, 23 
L.Ed. 663; Simpson v. City of Juneau, 
36 F.(2d) 307; Valentine v. City of 
Juneau, 36 F.(2d) 904; Conn v. Ring- 
er, 32 F.(2d) 639; Cumberland Pipe 
Line Co. v. Lewis, 17 F.(2d) 167; Cal- 
laway v. Bohler, 291 F. 243 [aff +45 
S.Ct. 431, 267 ‘U.S. 479, 69 L.Ed. 745]; 
Singer Sewing Mach. Co. v. Cooper, 
263 F. 994; Singer Sewing Maeh. Co. 
v. Cooper, 261 F. 635; Louisville & 
N. R. Co. v. .Bosworth, 209 F. 380; 
Chicago Union Traction Co. v. State 
Bd. of Equalization, 114 F. 557 [aff 
28-8. Ctin 7,5 207, U.84. 20; 52) ubidse Ton 
Chicago, etc., R. Co. v. Norton Coun- 
ty, 67 F. 413, 14 C.C.A. 458; Richmond, 
ete., R. Co. v. Blake, 49 F. 904; Dun- 
dee Mortg. Trust Inv. Co. v. Parrish, 
24 F. 197; Albany City Bank v. Ma- 
her, 9 F. 884, 20 Blatchf. 341; Hunt- 
ington v. Palmer, 8 F. 449, 7 Sawy. 
355 Laff 104 U.S. 482, 26 L.Fd. 833]. 
See Gunter v. Atlantic Coast Line R. 
Co., 26 S.Ct. 252, 200 U.S. 273, 50_L. 
Ed. 477 (recognizing rule but holding 
it inapplicable as eri!minated by cir- 
cumstances of case). 

Ala.—Montgomery v. Sayre, 65 Ala. 
564; Alabama Gold L. Ins. Co. v. Lott, 
54 Ala. 499; Tallassee Mfg. Co. v. 
Spigener, 49 Ala. 262. 

Ariz.--Pima County Tax List v. 
POAeny 37 PB. 370, 39 P..328, 4 Ariz, 
1 


Ark.—Wells, ete., Express v. Craw- 
ford County, 40 S.W. 710, 63 Ark. 576, 
37 L.R.A. 371;  Bridewell v. Morton, 
46 Ark. 73; Worthen v. Badgett, 32 
Ark. 496; Twombly v. Kimbrough, 24 
Ark. 459. 

Cal.—Holland vy. Hotchkiss, 123 P. 
258, 162 Cal. 366; Couts v. Cornell, 82 
P. 194, 147 Cal. 560, 109 Am.S.R. 168; 
Quint v. Hoffman, 37 P. 514. 777, 103 
Cal. 506; Easterbrook v. O’Brien, 33 
P. 765, 98 Cal. 671; San Jose Gas Co. 
v. January, 57 Cal. 614; Savings, ete., 
Soe. v. Austin, 46 Cal. 415; Mer- 
chonts’ Trust Co. v. Hopkins, 284 P. 
1072, 103 Cal.App. 473. 

Colo.—Denver v. Hallett, 100 P. 408, 
45 Colo. 132; American Refrigerator 
Transit Co. v. Adams, 63 P. 419, 28 
Colo. 119; Insurance Co. of North 
America v. Bonner, 49 P. 366, 24 Colo, 
220; Breeze v. Haley. 18 P. 551, 11 
Colo. 351 [error dism 12 S.Ct. 836, 144 
U.S. 180, 36 L.Ed. 373]; Wason vy. 
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not apply where the assessment is wholly and en- | tirely void,’ or 


Major, 50 P. 741, 10 Colo.App. 181. 

: Conn.—Adams v. Castle, 30 Conn. 
04. 
D.C.—Alexander v. Dennison, 9 
App.D.C. 562 [appeal dism 103 U.S. 
522, 26 L.Ed. 313). 

Fla.—Louisville & N. R. Co. v. 
Amos, 123 So. 745, 98 Fla. 350; Pick- 
ett v. Russell, 28 So. 764, 42 Fla. 116, 
634; Kissimmee City v. Cannon, 7 So. 
523, 26 Fla. 3; Cheney v. Jones, 14 
Fla. 587. 

Ga.—People’s Credit Clothing Co. 
v. City of Atlanta, 160 S.E. 873; Doug- 
me v. McCurdy, 115 S.E. 658, 154 Ga. 

14. 

Idaho.—Northern Pac. Ry. Co. v. 
Clearwater County, 144 P. 1, 26 Idaho 
455; Northern Pac. Ry. Co. v. Koo- 
tenai County, 112 P. 320, 19 Idaho 75. 

Til;—Peo. vi Cairo;.V. & Ci) Ry. :Co., 
94 N.E. 11, 249 Ill. 97; Peo. v. Cen- 
tralia Gas, etc., Co., 87 N.H. 370, 238 
Hh, 2133) Hulingiv. Ehrich, 55 Nib. 
636, 183 Ill. 315; Moore v. Wayman, 
107 Il]. 192; Johnson v. Roberts, 102 
Ill. 655; Swinney v. Beard, 71 Ill. 27; 
Barnett v. Cline, 60 Ill. 205; Reed v. 
Tyler, 56 Ill. 288; Briscoe v. Allison; 
43 Ill. 291; Taylor v. Thompson, 42 
Ill. 89; O’Kane v. Treat, 25 Ill. 557; 
Wilson v. Weber, 3 Ill.App. 125 [aff 
96 Ill. 454]. 

Ind.—Wilt v. Bueter, 115 N.E. 49, 
111 N.E. 926, 186 Ind. 98; Jefferson- 
ville v. Louisville, etc., Bridge Co., 83 
N.E. 337, 169 Ind. 645; Buck v. Miller, 
45 N.E. 647, 47 N.E. 8, 147 Ind. 586, 62 
Am.S.R. 436, 37 L.R.A. 384; Smith v. 
Union County Nat. Bank, 30 N.E. 948, 
131 Ind. 201; Smith v. Rude Bros. 
Mfg. Co., 30 N-E. 947, 181 Ind. 150; 
Hyland v. Central Iron, ete., Co., 28 
N.E. 308, 129 Ind. 68, 13 L.R.A. 515; 
Logansport v. McConnell, 23 N.E. 264, 
121 Ind. 416; Wells County v. Dailey, 
17 N.E. 619, 115 Ind. 360; Cauldwell 
wv. Curry, 93 Ind. 368; Stilz v. Indi- 
anapolis, 81 Ind. 582; Ricketts v. 
Spraker, 77 Ind. 371; Rinard v. Nor- 
dyke, 76 Ind. 130; Mullikin v. Reeves, 
71 Ind. 281; Faris v. Reynolds, 70 Ind. 
359; South Bend v. Notre Dame Du 
Lac University, 69 Ind. 344; Fores- 
man v. Chase, 68 Ind. 500; Brown v. 
Herron, 59 Ind. 61; Montgomery 
penny v. Elston, 32 Ind. 27, 2 Am.R. 
327; 
Harrison v. Haas, 25 Ind. 281; Ewing 
v. Batzner, 24 Ind. 409; Citizens’ Nat. 
Bank v. Klauss, 93 N.E. 681, 47 Ind. 
App. 50; Clay v. Wrought Iron Range 
Co., 85 N.E. 119, 42 Ind.App. 145. 

Iowa.—Reed v. Cedar Rapids, 116 
N.W. 140, 138 Iowa 366; Corey v. Ft. 
Dodge, 111 N.W. 6, 133 Iowa 666; 
Casady v. Lowry, 49 Iowa 523; Corbin 
v. Woodbine, 33 Iowa 297; Morrison 
v. Hershire, 32 Iowa 271. 

Kan.—Parsons Natural Gas Co. v. 
Rockhold, 100 P. 639, 79 Kan. 661; 
Garnett Bank v. Ferris, 39 P. 1042, 55 
Kan. 120; Wilson v. Longendyke, 4 P. 
361, 32 Kan. 267; Pritchard v. Madren, 
24 Kan. 486; Gandy v. Chase County, 
23 Kan. 738; Knox v. Dunn, 22 Kan. 
683; Hagaman v. Cloud County, 19 
Kan. 394; Challiss v. Hekelnkaemper, 
14 Kan. 474; Lawrence v. Killam, 11 
Kan. 499; Shelton v. Dunn, 6 Kan. 
128; McIntire v. Williamson, 54 P, 
928, 8 Kan.App. 711. 

Ky.—Bosworth vy. Evansville & 
Bowling Green Packet Co., 199 S.W. 
1059, 178 Ky. 716 [reh den 201 S.W. 2, 
179 Ky. 710]; Covington v. Pullman 
Co., 89 S.W. 116, 121 Ky. 218, 28 Ky.L. 
199; Bell’s Trustee v. City of Lex- 
ington, 85 S.W. 1081, 120 Ky. 199 [aff 
27 S.Ct. 87, 203 U.S. 328, 51 L.Ed. 204]; 
’ Thompson v. Lexington, 46 S.W. 481, 
104 Ky. 165, 20 Ky.L. 457. 

La.—Louisiana Central Lumber Co. 
v. May, 78 So. 660, 143 La. 420; Tre- 
mont Lumber Co. y. May, 78 So. 450, 
143 La. 389; Howcott v. Smart, 63 So. 
281, 133 La. 681. 

Md.—Ailegany County v. Union 
Min. Co., 61 Md. 545. 


Roseberry v. Huff, 27 Ind. 12;. 


Mich.—Connors v. Detroit, 1 N.W. 
902, 41 Mich. 128; Merrill v. Hum- 
phrey, 24 Mich. 170; Palmer v. Na- 
poleon Tp., 16 Mich. 176; Conway v. 
Waverly Tp. Bd., 15 Mich. 257. 

Miss.—Ball vy. Meridian, 6 So. 645, 
67 Miss. 91; Mobile, etc., R. Co.’ v. 
Moseley, 52 Miss. 127. 

Mo.—Porter v. R. J. Boyd Pav., etc., 
Co., 112 S.W. 235, 214 Mo. 1; St. Louis, 
ete., R. Co. v. Gracy, 28 S.W. 736 [aff 


reh 29 S.W. 579, 126 Mo. 472]; Over- 
all v. Ruenzi, 67 Mo. 203. 
Mont.—Montana Ore Purchasing 


Co. v. Maher, 81 P. 13, 32 Mont. 480.: 
Neb.—Hacker v. Howe, ENE N.W. 
255, 72 Neb. 385. ae 
N.M.—Atchison, T. & S, F. Ry. Co. 
v. Lopez, 151 P. 308, 20 N.M. 591. 
N.C.—Covington v. Rockingham, 93 
N.C. 134 


N.D.—Espeseth v. Hayes, 205 N.W. 
731, 53 N.D. 372; Douglas v. Fargo, 
101 N.W. 919, 18 N.D. 467; Farring- 
ton v. New England Inv. Co., 45 N.W. 
191, 1 N.D. 102. ’ 

Ohio.—Frazer v. Siebern, 16 OhioSt. 
614; Adams Express Co. v. Ratter- 
mann, 10 OhioDec. (Reprint) 469, 21 
Cine.L:Bul. 238 [aff'32 N.E. 754, 49 
OhioSt. 608]. 

Okl.—Rogers v. Bass & Harbour Co., 
168 P. 212, 64 Okl. 321 [overr in part 
on other grounds sub nom, Bodine v. 
Oklahoma City, 187 P. 209, 79 Okl. 
106]; City of Collinsville v. Ward, 
165 P. 1145, 64 Okl. 30; Thurston v. 
Caldwell, 137 P. 683, 40 Okl. 206; Rus- 
sell v. Green, 62 P. 817, 10 Okl. 340; 
Halff v. Green, 62 P. 816, 10 Okl. 338; 
Lasater-.v. Green, 62 P. 816, 10 Okl. 
335; Collins v. Green, 62 P. 8138, 10 
Okl. 244; Bardrick v. Dillon, 54 P. 785, 
7 Okl. 535; State Nat. Bank v. Car- 
son, 502 BR). 990: 

Or.—Bridges v. Hurlburt, 178 P. 
793, 91 Or. 262; Cannon v. Hood Riv- 
er. Irril Dist; Wlb45 (PL BotniS. Ors Gis 
Landers v. Van Aukin, 151 P. 712, 77 
Or. 479; Lapp 
83, 72 Or. 573; Alliance Trust Co. v. 
Multnomah County, 68 P. 498, 38 Or. 
433; Dayton v. Multnomah County, 55 
P. 238, 34 Or. 239; Welch v. Astoria, 37 
P. 66, 26 Or, 89; Welch v. Clatsop 
County, 33 P. 934, 24 Or. 452; Brown 
Me eracaey Dist. No. 1, 7 P; 357,:12-Or. 

S.D.—Empire Elevator Co. v. But- 
ler, 123 N:W. 868, 24 S.D. 434; George 
C. Bagley Elevator Co. vy. Butler, 123 
N.W. 866, 24 S.D. 429. 

Tex.—Rosenberg v. Weekes, 4 S.W. 
899, 67 Tex. 578; Blane v. Meyer, 59 
Tex. 89; George v. Dean, 47 Tex. 73; 
McMahan v. Morgan, (Civ.App.) 151 
Sow, 1123. 

Wash.—Mountain Timber Co. v. 
Cowlitz County, 2 P.(2d) 69; Phillips 
v. Thurston County, 76 P. 993, 35 
Wash. 187. 

W.Va.—Burgess v. McNinch, 139 S. 
E. 748, 104 W.Va. 251; Blue Jacket 
Consol. Copper Co. v. Scherr, 40 S.E. 
514, 50 W.Va. 533. 

Wis.—Fifield v. Marinette County, 
22 N.W. 705, 62 Wis. 532; Kaehler v. 
Dobberpuhl, 14 N.W. 644, 56 Wis. 480; 
Arnold v. Juneau County, 43 Wis. 627; 
Dean v. Borchsenius, 30 Wis. 236; 
Mills v. Charleton, 29 Wis. 400, 9 Am. 
R. 578; Mills‘v. Johnson, 17 Wis. 598; 
Myrick v. La Crosse, 17 Wis. 442; 
Bond v. Kenosha, 17 Wis. 284; Hersey 
v. Milwaukee County, 16 Wis. 185, 82 
Am.D. 713. 

Wyo.—Wyoming Cent. Irr. Co. v. 
Farlow, 116 P. 1021, 114 P. 635, 19 
Wyo. 68; Union Pac. R. Co. v. Ryan, 
2 Wyo. 408 [rev on other grounds 5 
S.Ct. 601, 113 U.S. 516, 28 L.Ed. 1098]. 

[a] Levy of excessive amount.— 
The fact that in addition to a general 
county tax of five mills, to which 
eounty taxation is limited, a further 
tax of one-half mill to pay certain 
county indebtedness was levied, does 
not render the entire tax void, and a 
bill to enjoin collection of the tax 


v. Marshfield, 144 P.' 


[§ 1439 | 


where it is impossible for the tax- | 


must show a tender of the five mills | 
legally levied. Wells, etc., Express | 
v. Crawford County, 40 S.W. 710, 63) 
Ark 57 65 to tuk beeAy 3. Le 

[b] Charitable institution.—(1) — 
While ordinarily a court will not | 
penalize a purely charitable institu- || 
tion, for failure to tender payment 
of taxes, to the same extent as it 
would an individual (Conn y. Ringer, 
32 F.(2d) 639), (2) a public charity ||f 
is required, before suing to enjoin an ||) 
illegal tax levy, to pay taxes for pre- ||} 
ceding years (Conn v. Ringer, supra), |||) 
(3) but in such case a reasonable ||| 
time for payment should be allowed 
before dismissing the suit’ (Conn v. 
Ringer, supra). ih 

[c] Computation of amount due.—_ 
Plaintiff, claiming discrimination as 
to part of taxes, should make the ini- 
tial computation of taxes due and 
tender the amount so computed. | 
Conn v. Ringer, 32 F.(2d) 639. it 

[d] Tender of lump sum.—Where, 
in a suit to enjoin collection of taxes ||j 
on corporate property, it appeared | 
that taking complainant’s own valua- ||} 
tion of its buildings, and levying its 
taxes on one half thereof, the total ||} 
would be less than the amount ten- 
dered on which it asked relief, and 
levying the taxes on one third, its 
taxes would be more than the tendered 
amount that complainant, by its 
pleadings, admitted that other prop- 
erty in the county was assessed as ||} 
high as thirty-three and one-third to | 
fifty per cent of its value, but tendered |} 
only a lump sum, and not a separate j|/ 
sum for each building, so aS to en- | 
able the court to enter a decree in its 
favor as to any separate building, and 
that it did not ask the court to find 
what was a just tax and offer to pay 
it, or assign as error failure to reduce 
the tax as to any separate building, — 
complainant was not entitled to re- || 
lief. Empire Elevator Co. v. Butler, | 
123 N.W. 868, 24 S.D. 434; George C. 
Bagley Elevator Co. v. Butler, 123 N. 
W. 866, 24 S.D. 429. 

[e] Temporary injunction.—An or- 
der granting a temporary injunction 
restraining collection of excessive 
taxes, conditioned on payment of le- 
gal taxes, is not an erroneous exer- 
cise of judicial discretion. Louis- 
ville & N. R. Co. v. Amos, 123 So. 745, 
98 Fla. 350. 
~ 70; U.S.—Meyer v. Wells Fargo & 
Co., 32 S.Ct. 218, 223 U.S. 298, 56 L.Ed. 
445; Fargo v. Hart, 24 S.Ct. 498, 193 
U.S. 490, 48 L.Ed. 761; Village of Nor- 
wood v. Baker, 19 S.Ct. 187, 172 U.S. 
269, 42 L.Ed. 443; Brotherhood Co- 
op. Nat. Bank v. Hurlburt, 21 F.(2d) 
85; Port Angeles Western R. Co. v. 
Clallam County, Wash., 20 F.(2d) 202; 
Rittersbusch v. Atchison, T. & S. F. 
Ry...( Coy (193i oe 468 AV CZCrA Sb 
[appeal dism 35 S.Ct. 201, 235 U.S. 
683, 59 L.Ed. 423]. 

Colo.—Dumars v. City of Denver, 
65 P. 580, 16 Colo.App. 375. 

Idaho.—Graves v. Berry, 207 P. 718, 
35 Idaho 498. 

Ind.—Wilt v. Bueter, 115 N.E. 49, 
111 N.E. 926, 186 Ind. 98; Yocum v. 
Brazil First Nat. Bank, 38 N.E. 599; 
Hyland v. Brazil Block Coal Co., 26 
N.E. 672, 128 Ind. 335. 

Neb.—Orcutt v. McGinley, 151 N.W. 
322, 97 Neb. 762 [mod 148 N.W. 586, 


96 Neb. 619]; Sioux City Bridge Co. 
Ne eas County, 84 N.W. 607, 61 
eb. 75. 


N.M.—Valencia County y. Atchison, 
etc., R. Co., 10 P. 294, 3 N:M. 677. 

Okl.—Eakin v. Chapman, 143 P. 21, 
44 Okl. 51. 

Wash.—Lewiston Water, etc., Co. v. 
Asotin County, 64 P. 544, 24 Wash. 


371. 

[a] Preliminary injunction.—Pay- 
ment of any part of a contested tax 
is.not required as a condition preced- 
ent to the granting of a preliminary 
injunction. Roberts v. American Nat. 


SES OF eS MATES Ba ATS : 
For later cases, developments and changes in the law see Annotations, same title and section number, 
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_ payer to tender any sum because it is impossible 
for him to say what, if anything, he ought to pay,7! 
_ but he is not relieved from tendering the amount 
_ due on the ground that all the data necessary were 
_ in the hands of the assessor.72 It is not a eondi- 
_ tion of relief that complainant pay taxes on prop- 
_ erty which is taxable but which has not been as- 
_sessed,"* or that he pay a tax, the assessment of 
which has not been extended;7* and it has been 
held that, where suit is brought to enjoin that part 
of certain taxes only that are claimed to be invalid, 
_ complainants are not required to pay the taxes not 
sought to be enjoined as a condition precedent to 
their right to sue.7> Where the same property has 
_ been assessed in two counties, the proper procedure 
is to pay the larger amount assessed by one of the 
counties into court to abide the result of the deter- 
_ mination as to which assessment is valid.7é 
Statutory provisions requiring payment of taxes 
admitted to be due as a condition precedent to the 
maintenance of a suit to enjoin collection of an al- 
leged excessive tax are not invalid for that reason.77 
So a statute providing that one who seeks by suit 
to avoid a tax for irregularities going to the ground- 
work thereof can obtain that relief only on payment 
of the tax justly chargeable against him, ascertained 
_ by a proper reassessment, as there provided for, 
is valid,’® and applies to suits commenced before, 
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but tried after, its passage.7® 

[§ 1440] bb. Sufficiency of Tender and Waiver. 
To be effective the tender of that portion of a tax 
which is legal and valid or admitted to be due must 
be unconditional.’®° A tender in good faith of the 
amount believed to be justly due is sufficient; the 
fact that the court finds a greater amount to be due 
is no cause for dismissing the bill, but only affects 
the question of costs.8!. The positive refusal of 
the collector to accept anything less than the whole 
tax when that part admitted to be due is tendered 
makes it immaterial that the tender was not a legal 
one.*? Such refusal is a waiver of further tender,’? 
and it is sufficient for the taxpayer, seeking an in- 
junction, to. restrain the collection of that part of 
the tax alleged to be illegal, to deposit the money 
in court when ordered by the court.8* A tender of 
part payment does not give the taxpayer standing 
in equity to restrain the entire tax,®> as officers 
charged with the collection of taxes are not required 
or authorized to accept a tender of part payment 
or of levies for particular funds.®® : 

[§ 1441] (c) Estoppel and Waiver’? of Plaintiff. 
In accordance with the rule as to injunctions gen- 
erally,°® if complainant has himself acted in such 
a way as to raise an estoppel against him, he will 
not be granted an injunction to prevent the collee- 
tion of a tax,*® and his conduct may be such as to 


Bank of Pensacola, 121 So. 554, 97 Fla. 
411 [foll Folsom y. First Nat. Bank, 
121 So. 559, 97 Fla. 425, and Folsom 
% First Nat. Bank, 121 So. 560, 97 Fla. 

71. U.S.—Fargo v. Hart, 24 S.Ct. 
498, 193 U.S. 490, 48 L.Ed. 761; Rit- 
tersbusch v. Atchison, T. & S. F. Ry. 
Co., 198 F. 46, 117 C.C.A. 154 [appeal 
dism 35 S.Ct. 201, 235 U.S. 683, 59 L. 
Ed. 423). 

Cal.—Hughson v. Crane, 47 P. 120, 
115 Cal. 404. 

Ind.— Wilt v. Bueter, 115 N.E. 49, 
111 N.E. 926, 186 Ind. 98. 

Neb.—Orcutt v. McGinley, 151 N. 
W. 322, 97 Neb. 762 [mod 148 N.W. 
586, 96 Neb. 619]. , 

Wash.—Howell v. City of Tacoma, 
29 P. 447, 3 Wash. 711. 2 

72. Hendrie v. Acorn Gold Mining 
Co., 130 P. 74, 23 Colo.App. 407. 

73. Clark v. Maher, 87 P. 272, 34 


Mont. 391. : 
74 Central Illinois Public Serv- 


ice Co. v. Swartz, 119 N.E. 990, 284 
Til. 108. 

75, Bell v. Meeker, 78 N.E. 641, 39 
Ind.App. 224. 
76. PShearod vy. Dawson, 70 S.E. 739, 
154 N.C. 525. 

77. Baldwin Tool Works v. Blue, 
240 F. 202. 

[a] Excise tax on corporations.— 


A state statute, imposing an excise 
tax on corporations, is not invalid be- 
cause of a provision requiring a cor- 
poration as a condition precedent to 
the maintenance of a suit to enjoin 
collection of an alleged excessive tax 
to pay the amount admitted to be due. 
Baldwin Tool Works v. Blue, 240 F. 
202. f 
7g, Wlanders v. Merrimack, 4 N.W. 
741, 48 Wis. 567. ; 

79. Flanders v. Merrimack, supra. 

g0. Louisiana Central Lumber Co. 
v. May, 78 So. 660, 143 La. 420; Tre- 
mont Lumber Co. v. May, 78 So, 650, 
143 La. 389; Atchison, T. & S. F. Ry. 
Go. v. Lopez, 151 P. 308, 20 N.M. 591. 

fa] Rule applied.—(1) The amount 
due should be tendered without de- 
manding a receipt in full (Atchison, 
T&S. F. Ry. Co. v. Lopez, 151 P. 308, 
20 N.M. 591), (2) and, where a lum- 
ber company contesting an assess- 
ment tendered the amount of taxes not 
contested by it on condition that a re- 
ceipt in full be given, the tender was 
a pretense and futile to give the com- 


pany the right to an injunction against 
the collection of taxes in the suit con- 
testing the assessment (Louisiana 
Central Lumber Co. v. May, 78 So. 
660, 143 La. 420; Tremont Lumber Co. 
v. May, 78 So. 650, 143 La. 389). (3) 
A taxpayer, claiming that an assess- 
ment was discriminatory and exces- 
sive, should have paid without condi- 
tion the taxes actually owing, and, 
where the amount thereof was ten- 
dered on condition that it was in full 
payment, and not accepted, interest 
was chargeable until unconditional 
payment was subsequently made. 
Callaway v. Bohler, 291 F. 243 [aff 
45 S.Ct. 431, 267 U.S. 479, 69 L.Hd. 
745). 

et. Chicago, ete., R. Co. v. Norton 
County, 67 F. 413, 14 C.C.A. 458; 
Landes Hstate Co. v. Clallam County, 
53 P. 670, 19 Wash. 569. 

g@. Hawkins v. Lake County, 136 
N.E. 487, 303 Ill. 624. 

fa] Tender of check.—Where the 
tax collector particularly informed 
taxpayers that, under no circum- 
stances, would he accept less than the 
entire taxes assessed, including ille- 
gal taxes, and that it was no use to 
make tenders of the taxes which they 
claimed to be all the taxes legally col- 
lectable, it was immaterial in a suit 
for an injunction that some of the 
tenders were not legal tenders, be- 
cause made by checks or otherwise. 
Hawkins v. Lake County, 136 N.E. 
487, 303 Ill. 624. 


83. Gray v. Stiles, 49 P. 1083, 6 
Ok. 455. 
84 Gray v. Stiles, supra. 


85. Puget Sound Power & Light 
Co. v. City of Seattle, 300 F. 441 [mod 
on other grounds 5 F.(2d) 393 (cert 
den 46 S.Ct. 24, 269 U.S. 565, 70 L.Ed. 
414)]. 

ah Puget Sound Power & Light 
Co. v. City of Seattle, supra. 

87. Waiver of objection to jurisdic- 
tion of court see infra § 1443. 

88. See Injunctions § 52. 

g9. International Lumber Co, v. 
Emmerson, 143 N.E. 465, 311 Ill. 564; 
Telle v. Green, 28 Ind. 184; Howcott 
v. Smart, 63 So. 281, 133 La. 681; 
Southern Oregon Co. v. Gage, 149 P. 
AO, Pa ee LOO 6Or: 427. And see 
eases infra this note. 

[a] Rule applied.—(1) A landown- 
er who was claiming the title and re- 


it is estopped to sue for injunction to 
restrain the collection of taxes on the 
land pending the outcome of the gov- 
ernment’s suit. Southern Oregon Co. 
v. Gage, 149 P. 472, 147 P. 1199, 76 Or. 
427. (2) A party making a return is 
estopped to deny its correctness 
(Telle v. Green, 28 Ind. 184), (3) and 
an owner who has made no return of 
his property for assessment is es- 
topped to contest the correctness of 
the assessment filed by the assessor 
(Howcott v. Smart, 63 So. 281, 133 
La. 681). (4) Where a foreign cor- 
poration neglected or refused to com- 
ply with Taxation Act § 110, as 
amended in 1921, and make a report 
as to its annual franchise tax on the 
proportion of its capital stock, repre- 
sented by business transacted and 
property located in the state, and un- 
der such section the tax authorized 
was five per cent of each one hundred 
dollars of its authorized capital, equi- 
ty will not intervene. to relieve it 
from its neglect on proof that the 
tax was in excess of the property and 
business transacted in the state. In- 
ternational Lumber Co. v. Emmerson,- 
143 N.E. 465, 311 Ill. 564. 

{b] Facts not constituting estop- 
pel—(1) A national bank’s request 
for assessment of stock direct to the 
bank did not estop it from suing to 
enjoin the collection of an unlawful 
tax. Brotherhood Co-op. Nat. Bank 
v. Hurlburt, 26 F.(2d) 957. (2) That 
a taxpayer paid one half of a tax lev- 
ied on its property, alleged to be ex- 
cessive and in violation of the consti- 
tution, does not bar a suit in equity 


i 


for relief from the excess tax. City 
Ry. Co. v. Beard, 283 F. 313; Cozad 
v. Hubbard, 18 OhioCir.Ct. 294. (3) 


The mere fact that a complainant ac- 
cepted and recorded a deed purport- 
ing to convey to it lands, the legal 
and equitable title to which were both 
in fact in the United States, does not 
estop it from maintaining a suit in 
equity to enjoin the collection of tax- 
es levied on such lands by the taxing 
officers of the county, who had actual 
knowledge of the condition of the ti- 
tle and of the claim of compiainant 
that the land was not taxable and 
were not misled by such deed or rec- 
ord. Clearwater Timber Co. v. Nez 
Perce County, 155 F. 633. (4) Banks 
are not estopped to maintain a suit to 


sisting a government suit to forfeit! enjoin the collection of taxes in ex- 
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constitute the waiver of a right to injunction.®° 

A suit to restrain collec- 
tion of an invalid tax must be seasonably brought,°* 
and the right of action may be lost by unreasonable 
delay amounting to laches.?2. What constitutes lach- 
es is a question for the exercise of a sound disere- 
tion by the court,?* and whether it exists must be 
determined from the particular facts in each case.** 


[§ 1442] (d) Laches. 


cess of that on other moneyed capi- 
tal because of having loaned money 
to competitors. Brotherhood Co-op. 
Nat. Bank v. Hurlburt, supra; Munn 
v. Des Moines Nat. Bank, 18 F.(2d) 
269. (5) A property owner, who pro- 
tested the valuation, is not estopped 
from ,suing to enjoin collection, be- 
cause he made no effort to prevent 
listing or to cause reappraisement. of 
other property, since one injured by a 
constitutional undervaluation of prop- 
erty of others for taxation need not 
take on himself burden of instituting 
proceedings to compel higher valua- 
tion. Paxton v. Ohio Fuél Supply Co., 
11 F.(2d) 740 [aff 1 F.(2d) 662]. (6) 
Mere silence or forbearance on the 
part of one whose property is about 
to be taxed or assessed, even if the 
tax or assessment will operate bene- 
ficially to him, will not estop him 
from resisting collection by all legal 
and equitable remedies, if such tax be 
levied or assessment imposed without 
authority of law or under an uncon- 
stitutional enactment, at least where 
the improvement which gives rise to 
the tax or assessment is not made on 
his premises. Ohio Fuel Supply Co. 
v. Paxton, 1 F.(2d) 662. (7) The 
mere fact that complainant paid tax- 
es in former years exactly on the 
same basis as those for the contested 
assessment does not estop it from 
questioning an assessment. Farmers’, 
etc., Nat. Bank v. Hoffmann, 61 N.W. 
418, 98 Iowa 119; Morgan’s Louisiana 
& T. R. & S. S. Co. v. Aucoin, 73 So. 
859, 140 La. 768. (8) A railroad com- 
pany improperly assessed for real 
property of another road of the same 
system is not estopped from resist- 
ing payment by the dealings with 
the township authorities of a repre- 
sentative of a road of the system or 
by payment of a like assessment. 
Rapid Ry. Co. v. Schroeder, 157 N.W. 
422, 190 Mich. 684. (9) So where a 
railroad company, improperly as- 
sessed for real property owned by an- 
other road of the same system, failed 
to appear before the board of review 
to have the assessment corrected, it 
was not estopped from complaining in 
its suit to dec’are the tax void and 
restrain its collection. Rapid Ry. Co. 
v. Schroeder, supra: (10) Where a 
tax collector is fully informed, before 
making a levy, that the tax is void 
and will not be paid, he cannot rely 
on previous statements of the owner’s 
attorney, who was unaware of the il- 
legality of the tax and was only au- 
thorized to pay the legal taxes, in 
relation thereto as an estoppel. St. 
Louis, ete., R. Co. v. Appersen, 10 S. 
W. 478, 97 Mo. 300. (11) Ohio Gen. 
Code § 12075, providing that certain 
courts may enjoin the illegal levy 
“or” collection of taxes and assess- 
ments, gives the taxpayer a choice of 
remedies either to enjoin an illegal 
levy or the collection of such tax, 
and his failure to bring ‘suit to en- 
join the levy does not estop him to 
maintain a suit to enjoin collection 
of the tax. Ohio Fuel Supply Co. v. 
Paxton, supra. (12) Where the statu- 
tory notice of the assessment was 
not given, the failure of a city to com- 
plain before the board of relief of a 
levy against exempt property does 
not bar its right to obtain relief 
against the assessment. City of New 
London v. Perkins, 87 A. 724, 87 Conn. 
229. (13) A telegraph company op- 
erating under a federal franchise may 
question the validity of a tax imposed 
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by a state on its franchise, although 
it has failed to schedule for taxation 
certain tangible property subject to 
state taxation. Western Union Tel. 
Co. v. Lakin, 101 P. 1094, 53 Wash. 
326, 17 Ann.Cas. 718. 

95. Lamont Sav. Bank v. Lyuther, 
204 N.W. 430, 200 Iowa 180. -And see 
eases infra this note. 

[a] Rule applied.—An error in as- 
sessing shares of bank stock, by de- 
ducting from the aggregate of capi- 
tal, surplus, and undivided profits, the 
assessed value of real estate instead 
of its book value, contrary to Code 
(1924) § 7002, did not make the as- 
sessment void, and, where the bank 
did not appear before the board of re- 
view and make complaint, it thereby 
waived such error, and could not have 
injunctive relief. Lamont Sav. Bank 
v. Luther, 204 N.W. 430, 200 Iowa 180. 

[b] Facts not amounting to waiv- 
er.—Where an assessment was void 
because made by one who was not 
even a de facto officer, the objection 
was not waived by the taxpayer’s ap- 
pearance before the equalization board 
to seek a reduction of his assessment, 
since the board had no authority with 
respect to such assessment, Ander- 
son vy. Sinton Independent School 
Dist., (Tex.Commn.App.) 234 S.W. 
1093; MFJleming v, Sinton Independent 
School Dist., (Tex.Commn.App.) 234 
S.W. 1093; Welder v. Sinton Inde- 
pendent School Dist., (Tex.Commn. 
App.) 234 S.W. 1093; Odem vy. Sinton 
Independent School  Dist., (Tex. 
Commn.App.) 234 S.W. 1090 [rev (Civ. 
App.) 218 S.W. 106]. 1 

91. See infra § 1444, 

92. Kansas City, ete., R. Co. v. 
Davis, 23 So. 946, 50 La.Ann. 1054; 
Stuart v. Kalamazoo School Dist. No. 
1, 30 Mich. 69; Kennedey v. Mont- 
gomery County, 38 S.W. 1075, 98 Tenn. 
165. And see cases infra notes 93— 


94, 

93. Lyons v. School District of 
Joplin, 278 S.W. 74, 311 Mo. 349. 

94 Richards v. Hatfield, 59 N.W. 
777, 40 Neb. 879; Jenner-Quemahon- 
ing Coal Co. v. Conemaugh Tp., 83 Pa. 


Supt 585. And see cases infra this 
note. 
[a] Circumstances amounting to 


laches: (1) Delay of thirteen years 
before raising objection. Stuart v. 
Kalamazoo School Dist. No. 1, 30 


Mich. 69. (2) Delay of fifteen months. 
Philadelphia & Reading Coal & Iron 
Co. v. Schmidt, (Pa.) 98 A. 964. 

{b] Circumstances not amounting 
to laches.—(1) A bank, suing in 1923 
to enjoin excessive taxes in years 
1919, 1920, 1921, and 1922, has been 
held not estopped by Jaches, under 
Iowa Comp. Code (1919) § 7116 subd 5. 
Munn _v. Des Moines Nat. Bank, 18 F,, 
(2d). 269. (2) Failure to apply to 
state tax commission which, under a 
former ruling of the state supreme 
court in effect until its decision in the 
case at bar, had no power to grant the 
relief sought is not laches sufficient 
alone to support a judgment dismiss- 
ing a bill for injunction. Brinker- 
hoff-Faris Trust & Savings Co. vy. Hill, 
50 S.Ct. 451, 281 U.S. 673, 74 L.Ed. 
1107 [rev 19 S.W.(2d) 746, 323 Mo. 
180, cert: den 50 S.Ct. 86, 280 U.S. 
604, 74 L.Hd. 648, and order revoked 
50 S.Ct. 152, 280 U.S. 550, 74 L.Bd. 
608]. (3) There is no laches where, 
in February succeeding the levy in 
September, the taxpayer makes ‘an 
offer to pay legal taxes, which is re- 
jected, and the following September, 


t ae 7 vi + 2 re 
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[§ 1443] d. Proceedings and Relief—(1) Juris- 
diction and Right cf Action. A suit to enjoin the 
collection of taxes should be brought in a court hav- 
ing jurisdiction under the laws of the state.°® The 
courts of the United States are not without power 
to enjoin the collection of taxes levied by the au- 
thority of the states,°® and so, where the remedy is 
expressly given by state statute, it may be enforced 


under an agreement with the county 
that it should not affect its rights, 
pays the admitted legal tax, and in 
November commences action to re- 
strain the collection of the disputed 
tax, 'Chicagomé& WING wo W., Ryn we Onn ove 
Faulk, 90 N.W. 149, 15 S.D. 501. (4) 
Where a coal company paid a tax on 
an assessed valuation of a certain 
amount, and the same was received 
without prejudice to the rights of ei- 
ther party pending appeal, which was 
finally determined in favor of the 


coal company, it will not be deemed ~ 


guilty of laches because it did not 
seek to restrain the collection of fur- 
ther taxes until a levy was made on 
its personal property. Jenner-Quema- 
honing Coal Co. v. Conemaugh Tp., 
83 Pa.Super. 585. (5) The fact that a 
suit by the United States holding ti- 
tle to lands for Indian allottees te 
enjoin the collection of taxes imposed 
on the lands by local authorities in 
violation of a trust agreement was 
not commenced promptly when the 
taxation was first attempted does not 
constitute laches such as will bar re- 
lief. United States v. Chehalis County, 
217 F. 281 (suit prosecuted to decree 
after- expiration of trust period). 
(6) On a bill in equity filed by ten 
taxpayers of a town, residing in a 
school district unlawfully created by 
a vote of the town to unite two pre- 
viously existing lawful school dis- 
tricts, a court will restrain the as- 
sessors of the town from assessing a 
school district tax in pursuance of a 
vote passed at a meeting of such un- 
lawful district, a person elected clerk 
of such unlawful district from doing 
any act as sucn clerk, and a person 
elected treasurer of such unlawful 
district from paying out money ob- 
tained by a sale of the schoo house 
belonging to the two previously es- 
tablished districts, although the bill 
is not filed until more than thirteen 
months after the vote of the town to 
unite the two districts, and, in the 
meantime, in pursuance of votes at 
meetings of the consolidated school 
districts, a school district tax has 
been assessed on and collected of the 
taxpayers residing in it, against the 
written protest of some of them, and 
the schoolhouses of the two districts 
previously existing have been sold. 
Holmes v. Baker, 16 Gray (Mass.) 259. 

95. See statutory provisions. And 
see Gerke v. Purcell, 25 OhioSt. 229 
(superior court has _ jurisdiction); 
Wheeler v. Lynn, 8 OhioSt. 393 (su- 
prene court has no original jurisdic- 
ion). : 

[a] Suit against county brought 
in court of another county.—In a suit 
against Twiggs and Wilkinson Coun- 
ties and their sheriffs to enjoin en- 
forcement of tax executions, and to 
determine to which county the tax 
should be paid, alleging land to be in 
Twiggs County, and not showing any 
right to relief against Twiggs County 
the superior court of that county was 
without jurisdiction of Wilkinson 
County and its sheriff. Williams v. 
De area County, 91 S.E. 571, 146 Ga. 

96. Pittsburgh, etc., R. Co. v. West 
Virginia Bd. of Public Works, 19 S.Ct. 
90, 172 U.S. 32, 43 L.Ed. 354; Ex p. 
Tyler, 13 S.Ct. 785, 149 U.S. 164, 87 L. 
Ed. 689; Brinkerhoff vy. Brumfield, 94 
F. 422; Evansville Nat. Bank v. Brit- 
ton, 8 F. 867, 10 Biss. 503 [aff 26 L. 
Ed. 1053, 105 U.S. 322]; Parmley v. 
St. Louis, etc., R. Co. 18 F.Cas.No. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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in the federal courts.°* The fact that a court is 
given jurisdiction to review an assessment on ap- 
peal does not confer on it jurisdiction over an orig- 
inal suit for an injunction.°’ Statutes conferring 
jurisdiction on equity courts to enjoin collection of 
illegal taxes and assessments operate on suits pend- 
ing when the act was passed.°® Although there is 
authority to the contrary,! a statute prohibiting the 
maintenance of suits to restrain collection of taxes 
has been held applicable to suits pending at the time 
of its enactment;? as to suits commenced after its 
enactment, the statute is conclusive.’ Statutes al- 
lowing an appeal to the courts from the action of 
the assessor have been held not to repeal by impli- 
cation other statutes authorizing an injunction. 

Objection to jurisdiction of court to enjoin the 
collection of a tax from a corporation in the hands 
of a receiver is not waived by stipulation of counsel 
consenting to the entry of an order by the court that 
the receiver shall retain in his possession sufficient 
assets to satisfy the claim for the taxes ultimately 
found to be due, and that the lien of the levy there- 
tofore made shall be released.® 

[§ 1444] (2) Time To Sue, and Limitations. To 
enable the court to take jurisdiction of a suit to en- 
join a tax it is essential that there shall have been 
an assessment of the tax in question,® and that the 
tax shall be due and its forcible collection threat- 


10,768, 3 Dill. 25; Stevens v. New 


York, ete., R. Co., 23 F.Cas.No. 13,-] guaranty 
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ation by means of. 
stamps 
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ened;? otherwise the action is premature.® So of- 
ficers will not be restrained from proceeding to im- 
pose a tax under an alleged invalid statute on the 
ground that it will create a cloud on title, where 
the tax does not become a lien on land until seized 
by the tax collector preliminary to a sale.? <A pro- 
ceeding to enjoin an invalid tax is not within the 
statute of limitations,!® but the suit must be sea- 
sonably brought,'! and the right of action may be 
lost by unreasonable delay amounting to laches.1? 
Statutes limiting the time within which a taxpayer 
may contest the constitutionality or validity of a 
tax are valid exercises of legislative power,!® and 
equity will not enjoin collection thereof in a suit 
commenced after expiration of the statutory peri- 
od;!* but, where the statutes fix no time limit, the 
court will not infer one.t® 

[§ 1445] (8) Parties—(a) Plaintiffs.1® It is im- 
proper for several persons to join in a bill to re- 
strain collection of a tax who have no community 
of interest nor any common ground of objection 
to the tax in question,'’ although, if the objection 
urged is one going to the legality of the tax in gen- 
eral, or to the validity of the entire assessment, and 
which affects all the taxpayers equally and in com- 
mon, and which can be determined on a single issue 
with the like effect as to all concerned, it is proper 
for any number of taxpayers to unite in the suit,!§ 


Newton, 29 Kan. 364; Hudson v. Atchi- 
son County, 12 Kan. 140; Young- 


. issue of 
determining the 


405, 13 Blatchf. 104; Union Pac. R. Co. 
v. Lincoln County, 24 F.Cas.No, 14,379, 
2 Dill. 279. 

Ta] Bule applied.—On a bill by a 
receiver in the federal court to enjoin 
the enforcement of a tax alleged to 
be invalid, the power of the court to 
issue a temporary injunction is not 
affected by the fact that the state 
law denies any relief against an ille- 
gal tax, except payment under pro- 
test and suit to recover the amount. 
Ex p. Tyler, t3 S.Ct. 793, 149 U.S. 191, 
Shy de- lod. 698% Exp. Tyler, 13) ScCt 
785, 149 U.S. 164, 37 L.Ed. 689; Ex p. 
Chamberlain, 55 F. 704. 


97. Lander  v. Mercantile Nat. 
Bank, 118 F. 785, 55.C.C.A. 523. 
98. Sanford v. Roberts, 236 S.W. 


B71, 193. Ky. 377. 

99. Vaughan v. Bowie, 30 Ark. 278. 

1. Duncan v. Corson County, 162 
N.W. 395, 38 S.D. 623. 

[a] Thus it has been held that L. 
(1915) e¢ 289, providing that injunc- 
tion shall not lie to prevent collection 
of taxes, cannot be applied to actions 
begun before the enactment thereof. 
Dunean vy. Corson County, 162 N.W. 
$95, 38 S.D. 623. 

2. Smallwood v. Gallardo, 48 S.Ct 
23, 275 U.S. 56, 72 L.Ed. 152 [rev sub 
nom. Porto Rico Tax Appeals, 16 F. 
(2d) 545, and overr Gallardo v. Porto 
Rico Ry., Light & Power Co., 18 F. 
(2a) 918]; Gallardo v. La Plata To- 
bacco Co., 21 F.(2d) i012 [cert dism 
AAS Ctra Date atl, Wiese) Old me 2 L.Ed. 
1015]; Insular Motor Corporation v. 
Gallardo, 16 F.(2d) 545. 

3. Gallardo v. Porto Rican Ameri- 
ean Tobacco Co., 26 F.(2d) 668 [cert 
den 49 S.Ct. 30, 278 U.S. 630, 73 L.Ed. 
549]. 

ry Inspection fee constituting 
tax.—Under the act of congress of 
March 4, 1927, amending Organic Act 
of Porto Rico § 48 (USCA tit 48 § 
872), by adding the provision that no 
suit to restrain the assessment or 
collection of any tax imposed by the 
laws of Porto Rico shall be main- 
tained in the district court of the 
United States for Porto Rico, a suit 
resisting payment of an _ inspection 
fee under the statute of Porto Rico 
approved April 23, 1927, entitled “An 
act to protect Porto Rican tobacco 
and cigars against fraud and adulter- 


origin of the tobacco and by adequate 
expert inspection, establishing an in- 
spection fee to defray such expenses,” 
was not maintainable in the district 
court, such “inspection fee’ being a 
tax assessed on complainant within 
the statute. Gallardo v. Porto Rican 
American Tobacco Co., 26 F.(2d) 668 
[cert den 49 S.Ct. 80, 278 U.S. 630, 73 
L.Ed. 549]. 

4 Weatherford Milling Co. v. 
Duncan, 140 P. 1184, 42 Okl. 242. 

6.45-U. “Si Trust: Co.ev,. District of 
Columbia, 48 App.D.C, 610. 

fa] Bule is especially applicable 
when the order is made after the 
original bill has been dismissed for 
lack of jurisdiction, and, pending a 
motion to dismiss, on the same 
ground, an amended bill subsequent- 
ly disposed of on such motion. U. S. 
Trust Co. v. District of Columbia, 48 


App.D.C. 610. 

6 Thompson v. Kreutzer, 60 So. 
334, 103 Miss. 388; Yazoo, etc., R. Co. 
v. Adams, 19 So. 91, 73 Miss, 648. 

7. Insurance Co. of North Amer- 
ica v. Bonner, 49 P. 366, 24 Colo. 220; 
nes v. Smith, 65 N.E. 1838, 159 Ind. 
388. 

8. See cases supra notes 6, 7. 


9. Thompson v. Kreutzer, 60 So. 
334, 103 Miss. 388. 
10. Morgan’s Louisiana, 


etc., R. 
ete., Co. v. Pecot, 23 So. 948, 50 La. 
Ann. 737; Richards v. Hatfield, 50 N. 
W. 777, 779, 40 Neb. 879. See Smith 
v. Peterson, 99 N.W. 552, 123 Iowa 
672 (no estoppel by failure of plain- 
tiff to act more promptly). 

“There is no rule of law which re- 
quires an action for equitable relief 
to be brought within any given time.” 
Richards v. Hatfield, supra. 

11. Lyons v. School District of 
Joplin, 278 S.W. 74, 311 Mo. 349. 

12. See supra § 1442. 

12. Morgan’s L. & T. R. & S. S. 
Co. v. Tax Collector, 76 So. 606, 143 
La 190 

14. Morgan’s L. & T. R.& S. S. Co. 
v. Tax Collector, sunra. 

15. Bohler v. Callaway, 45 S.Ct. 
431, 267 U.S. 479, 69 L.Ed. 745 [aff 291 
FE. 243]. 

16. Who may seek relief see su- 
pra §§ 1416-1417. 

17. Jones v. Rushville Nat. Bank, 
37-N.E. 338, 188 Ind. 87; McGrath v. 


blood v. Sexton, 32 Mich. 406. 20 Am. 
R. 654; Kerr v. Lansing, 17 Mich. 34. 

18. U.S.—Mandeville v. Riggs, 2 
Pet. 482, 7 L.Ed. 493; Coulson v. 
Portland, 6 F. Cas. No. 3.275, Deady 
481; King v. Wilson, 14 F.Cas.No. 7,- 
810, 1 Dill. 555. 

Ala.—Shanks vy. Winkler, 97 So. 142, 
210 Ala. 101. ; 
eo v. Gilbreath, 27 Ark. 

Conn.—Terrett v. Sharon, 34 Conn. 
Eee Webster v. Harwinton, 32 Conn. 
131. 


Ga.—Hewin v. Atlanta, 49 S.E. 765, 
121 Ga. 723, 67 L.R.A. 795; Vanover 
v. Davis, 27 Ga. 354. 

Ill.—Harward v. St. Clair, ete., 
Levee, etc., Co., 51 Til. 130. 

Ind.—Oliver v. Keightley, 24 Ind. 
514; Nill v. Jenkinson, 15 Ind. 425; 
Lafayette v. Cox, 5 Ind. 38. 

Iowa.—McMillan vy. Lee County, 3 
Iowa 311. 

Pine nm hart v. Norton, 10 Kan. 

Md.—Baltimore v. Gill, 31 Md. 375; 
Baltimore v. Porter, 18 Md. 284, 79 
Am.D. 686. 

_ Mass.—Holmes v. Baker, 16 Gray 

59. 
Mich.—Motz v. Detroit, 18 Mich. 
495; Scofield v. Lansing, 17 Mich. 437. 

Mo.—Steines v. Franklin County, 
48 Mo. 167, 8 Am.R. 87 [error dism 14 
Wall. (U.S.) 15, 20 L.Ed. 846]; Hooper 
v. Ely, 46 Mo. 505. 

: N.H.—Barr v. Deniston, 19 N.H. 

70. 

N.C.—-Galloway v. Jenkins, 63 N.C. 
147. 

Ohio.—Upington v. Oviatt, 24 Ohio 
St. 232; Loomis v. Lake County, ete., 
Plank Road Co., 1 OhioDec. (Reprint) 
312, 7 West.L.J. 218. ; 

Pa.—Page v. Allen, 58 Pa. 338, 98 
Am.D. 272; Mott v. Pennsylvania R. 
Co., 30 Pa. 9, 72 Am.D. 664. 

R.I.—Sherman v. Carr, 8 R.I. 431. 

Tex.—brown v. First Nat. Bank, 
(Civ.App.) 175 S.W. 1122; Porter v. 
Langley, (Civ.App.): 155 S.W. 1042; 
Carlile v. Eldridge, 1 Tex.A.Civ.Cas. § 
986. 

Vt.—Stevens v. Rutland, etc., R. Co., 
29 Vt. 545. 

Va.—Johnson  v. 
Gratt. (61 Va.) 419; 
Gratt. (54 Va.) 78. 


Drummond, 20 
Bull v. Read, 13 
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in which case the bill must be filed in behalf of plain- 
tiffs and all others similarly situated, this averment 
being essential.+® 

[§ 1446] (b) Defendants. Although it has been 
held unnecessary in a suit against a town for an 
injunction against the collection of a tax to join 
its agent, the tax collector,?° ordinarily all the of- 
ficers who have any duty to perform in regard to 
the collection of the taxes should be made parties.?* 
In addition it is proper to bring in-any persons who 
are directly interested in the property,?? and also 
those interested in the proceeds of the tax or for 
whose special benefit it was levied,?* as judgment 
or bond ereditors of a municipality?‘ or a railroad 
aided by the tax;?5 and it has been held that the 
judgment creditor for whose benefit the tax was 
laid is a necessary party.2® There is authority, 
however, to the effect that a railroad to be so aided 
is not a proper or necessary party.?7 The taxing 
unit is a proper party to the suit;?® and in some 
jurisdictions the taxing unit or municipal corpora- 
tion which is to receive the taxes is a necessary 
party,?° but in others, the rule is otherwise.*° The 
state tax board is not a necessary party,*+ and nei- 
ther is the county auditor,?? the parish board of 
reviewers,** or, in a suit by the grantor of minerals 
to enjoin collection of taxes assessed.on the min- 
erals, the lessees of the grantee.** The board of 
county commissioners is not a necessary party,°® 


.. W.Va.—Vinson v. Wayne County 
Court, 119 S.E. 808, 94 W.Va. 591. 
[a] Rule applied in suit by several 


175. S.W. 
Daugherty, 


1122. 
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v. First Nat. Bank, 
See Texas Co. v. 
(Civ.App.) 160 S.W. 129 


but it is a proper one.3¢ A resident citizen and 
taxpayer of the township in which the tax 1s as- 
sessed is a proper party defendant where the county 
treasurer, the necessary party defendant, is neither 
a citizen nor property owner in such township;*7 
and a representative of the class burdened by a 
gross sales tax law should be a party to a suit to 
test its constitutionality.** ; ! 

[§ 1447] (4) Process.*® An injunction against 
the collection of taxes will be dissolved on the face 
of the papers where it was sued out without serv- 
ice on the collector of a rule nisi as required by 
statute.4° ©\ 

[§ 1448] (5) Bond.41 Where an order restrain- 
ing the collection of taxes is sued out without exe- 
cution of a bond required by statute for the amount 


of the taxes, interest, penalties, costs, and additional — 


amounts, the injunction will be dissolved on the 
face of the papers.*” 

[§ 1449] (6) Pleading—(a) Bill or Complaint— 
aa. In General. In accordance with the rule in in- 
junction proceedings generally,*? in a suit to re- 
strain the collection of an illegal or unjust tax all 
the facts necessary to entitle complainant to relief 
must be set forth in the bill or complaint,+* and ir- 
relevant allegations should be exeluded.*® It is not 
sufficient to allege that the tax is “illegal” or “in- 
valid,” but the facts which show it to be so must 
be set forth,*® and whatever may be complainant’s 


(Tex.Civ.App.) }as parties at their request. Caldwell 
Land, etc., Co. v. Smith, 59 S.E. 653, 


146 N.C. 199. 


banks and their stockholders to en- 
join collection of a tax levied on their 
property at a higher proportionate 
value than on that of other owners 
although one bank further alleged 
that defendants sought to tax it on 
stock in other corporations held by it. 
Brown v. First Nat. Bank, (Tex.Civ. 
App.) 175 S.W. 1122. 

19. Williams v. Grant County Ct., 
26 W.Va. 488, 53 Am.R. 94; Doonan 
fe Grafton Bd. of Education, 9 W.Va. 

6. 

20. Erwin v. Town of Franklinton, 
58 So. 587, 130 La. 827. 

21. Ga.—Jones v. Sligh, 75 Ga..7. 

1Ill.—Binkert v. Wabash R. Co., 98 
Ill. 205. 

Iowa.—Hubbard v. Johnson County, 
23 Iowa 130. 

Mo.—St. oles ete., R. Co. v. An- 


KOs Land, etc., Co. v. 
-Smith, 50 S.E. 653, 146 N.C. 199. 

[a] 
join collection of taxes on unlisted 
property, where an assessment is 
made and the list given to the sheriff 
for collection, the sheriff is the proper 

arty defendant. Caldwell Land, etc., 
o. v. Smith, 59 S.H. 653, 146 N.C. 199. 

22. Thiebaud v. Tait, (Ind.) 31 N. 
E. 1052. 

23. Carpenter v. Hindman, 5 P. 
165, 32 Kan. 601; Shields v. Pipes, 
81 La.Ann. 765; State v. Sanderson, 54 
Mo. 203. 

24. Carpenter v. Hindman, 5 P. 165, 
32 Kan. 601; Shieids v. Pipes, 31 La. 
Ann. 765. 

25. State v. Sanderson, 54 Mo. 203. 
Shields v. Pipes, 31 La.Ann. 


Jager v. Doherty, 61 Ind. 528. 

28. St. Louis Southwestern Ry. Co. 
v. Yates, 23 F.(2d) 288; Brooksville 
Abstract Co. v. Kirk, (Fla.) 133 So. 
629; Erwin v. Town of Franklinton, 
58 So. 587, 130 La. 827. 

29. State v. Clinton County, 68 N. 
BH. 295, 70 N.E. 373, 984, 162 Ind. 580; 
Bittinger v. Bell, 65 Ind. 445. 

30. Kansas City, S. & G. Ry. Co. v. 
Skinner, 81 So. 743, 145 La. 25; Brown 


[aff 176 S.W. 717, 107 Tex. 226, L.R.A. 
1917F 989]+ (opinion that county was 
necessary party withdrawn as obiter). 

[a] Thus (J) where a tax collec- 
tor is proceeding to enforce the pay- 
ment of an illegal and unconstitution- 
al tax, he may be restrained by in- 
junction without calling in the law- 
making power, whether state or 
parish, as a party defendant. Kansas 
City, S. G. Ry. Co. v. Skinner, 81 
So. 743, 145 La. 25. (2) Ina suit to 
enjoin collection of an unequal and 
excessive tax, the fact that parts of 
such tax belonged to the state and 
county did not render them necessary 
parties to the suit. Brown v. First 
ey Bank, (Tex.Civ.App.) 175 S.W. 

31. Paxton v. Ohio Fuel Supply 
Co., 11 F.(2d) 740 [aff 1 F.(2d) 662]; 
Baker v. Druesedow, (Tex.Civ.App.) 
197 S.W. 1043 [rev on other grounds 
(Commn.App.) 229 S.W. 493 (aff 44 S. 
Ct. 40, 263 U.S. 137, 68 L.Ed. 212)]. 

[a] Rule applied.—W here the 
state tax board made an improper 
valuation of railroad property for 
taxation and the railroad sought an 
injunction restraining the assessment, 
but the suit was dismissed and later 
the railroad sought an injunction 
solely against the county attempting 
to enforce the assessment, there was 
no fatal defect of parties. Baker v. 
Druesedow, (Tex.Civ.App.) 197 S.W. 
1043 [rev on other grounds (Commn. 
App.) 229 S.W. 493 (aff 44 S.Ct. 40, 
263 U.S. 137, 68 L.Ed. 212)]. 

32. Paxton v. Ohio Fuel Supply 
Co., 11 F.(2d) 740 [aff 1 F.(2d) 662]. 

33. Bowman-Hicks Lumber Co, v. 
Reid, 126 So. 232, 169 La. 905. 

34. Hogg v. Sheffield, (Tex.Civ. 
App.) 38 S.W.(2d) 353. 

35. Bittinger v. Bell, 65 Ind. 445; 
Rogers v. Bass & Harbour Co., 150 
P. 706, 47 Okl. 786. 

36. Caldwell Land, ete, Co. v. 
Smith, 59 S.E. 653, 146 N.C. 199. 

[a] Thus, in an action against the 
sheriff to enjoin collection of taxes 
assessed on unlisted property, the 
county commissioners may be joined 


37. Bittinger v. Bell, 65 Ind. 445. 

38. Moore v. State Board of Char- 
ities and Corrections, 87 S.W.(2d) 41, 
238 Ky. 248. i 

39. Process and appearance in 
suits for injunction generally see In- 
junctions §§ 496-504. 

40. Louisiana Central Lumber Co. 
v. May, 78 So. 660, 143 La. 420; 
Tremont Lumber Co. v. May, 78 So. 


650, 143 La. 389; Paepcke Leicht Lum-. 


ber Co. v. Clack, 68 So. 739, 137 La. 
PACE CRA ESE v. Smart, 51 So. 64, 125 
a. 50. 


41. Bond or other security as con- 
dition of granting injunction or re- 
straining order generally see Injunc- 
tions §§ 505-527. 

42. Paepcke Leicht Lumber Co. v. 
Clack, 68 So. 739, 187 La. 397; How- 
cott v. Smart, 51 So. 64, 125 La. 50. 

43. See Injunctions § 530. 

44. See cases infra this note and 
section. 

[a] Allegations held sufficient to 
entitle complainant to relief. First 
Nat. Bank of Guthrie Center v. 
derson, 46 S.Ct. 135, 269 U.S. 341, 70 
L.Ed. 295 [rev 192 N.W. 6, 196 Iowa 
587]; Douglas v. Forrester, 102 S.E. 
347, 150 Ga. 57; Boonville Nat. Bank 
v. Schlotzhauer, 298 S.W. 732, 317 Mo. 
1298, 55 A.L.R. 489; Finch v. Grays 
Harbor County, 209 P. 833, 121 Wash. 
486, 24 A.L.R. 644. But compare 
Johnson v. Roberts, 102 Ill. 655. 

{b] Allegations held insufficient to 
entitle complainant to relief. Mesker 
v. Koch, 76 Ind. 68; Risley v. Rumble, 
144 N.E. 568, 81 Ind.App. 573. 

45. Risley v. Rumble, supra. 

[a] Thus, in a suit to enjoin col- 
lection of taxes on plaintiff’s real es- 
tate, all averments concerning assess- 
ment of plaintiff's personal property 
were held improper. Risley v. Rum- 
ble, 144 N.E. 568, 81 Ind.App. 573. 

46. New Decatur v. Nelson, 15 So. 
275, 102 Ala. 556; Insurance Co. of 
North America v. Bonner, 42 P. 681, 
7 Colo.App. 97; Mustard v. Hoppess, 
69 Ind. 324; Mace v. Carteret County, 
5 S.E. 740, 99 N.C. 65. 


For later cases, developments and changes in the-law see Annotations, same title and section number. 
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ground of objection to the tax which he seeks to 
enjoin, he must allege it clearly and distinctly in 
his pleading, and not by way of inference or legal 
conclusions, but with a detailed statement of the 
facts on which he means to rely,‘ this rule being 
applicable to the alleged objection that the levy was 
in excess of the legal limit,*® that there was no levy 
by proper authority,*® no assessment made,*° no 
notice of assessment,®! fraud in assessment,®? ex- 
cessive valuation,®? arbitrary and unreasonable val- 
uation,®* unlawful increase in assessment,*® altera- 
tion in assessment,°® omission of property from the 


aor Ark.—Blake v. Jordan, 45 Ark. 


Colo.—Denver & R. G R. Co. v. 
Board of Com’'rs of Alamosa County, 
193 P. 555, 69 Colo. 212; Nile Irr. 
eke v. English, 153 P. 760, 60 Colo. 

Ill. Michigan Cent. R. Co. v. Carr, 
135 N.E. 881, 303 Ill. 354; Correll v. 
Smith, 77 N.E. 440, 221 Ill. 149. 

Ind.—Yocum vy. Brazil First Nat. 
Bank, 388 N.E. 599; Mullikin v. Bloom- 
ington, 72 Ind. 161. 

ES cipenmtaee v. Roberts, 25 Iowa 

Ky.—Carpenter v. Lambert, 92 S.W. 
607, 29 Ky.L. 183. 

Md.—Garrett County v. 
Coal Co., 45 Md. 470. 

Neb.—Dundy v. Richardson County, 
1 N.W. 565, 8 Neb. 508. 

Tex.—Marion County v. Perkins 
Bros. Co., (Civ-App.) 171 S.W. 789. 

Wis.—Duluth Log Co. v. Haw- 
thorne, 120 N.W. 864, 139 Wis. 170. 

And see cases infra notes 48-63. 

48. Burlington, ete, R. Co v. 
Kearney County, 23 N.W. 559, 562, 17 
Neb. 511, 518. 


Franklin 


49. Sharpe v. Engle, 39 P. 384, 2 
Okl. 624. 

50. South Platte Land Co. v. 
Crete, 7 N.W. 859, 11 Neb. 344. 

51. Gittings v. Baltimore, 52 A. 


937, 54 A. 253, 95 Md. 419. 

52. U.S.—Nye v. Washburn, 125 F. 
817. 

Colo.—Hallett v. Arapahoe County, 
90 P. 678, 40 Colo. 308. s 

Til.— Sterling Gas Co. v. Higby, 25 
N.E. 660, 134 Ill. 557; La Salle, etc., 
R. Co. v. Donoghue, 18 N.E. 827, 127 
Ill. 27, 11 Am.S.R. 90; Pacific Hotel 
Co. v. Lieb, 83 Ill. 602. 

Ind.—Cleveland, ete., R. Co. v. 
Backus, 33 N.E. 421, 133 Ind. 513, 18 
L.R.A. 729 [aff 14 S.Ct. 1122, 154 U.S. 
439, 38 L.Ed. 1041]; Delphi v. Bowen, 
61 Ind. 29. ! 

Mo.—Jefferson City Bridge & 
Transit Co. v. Blaser, 300 S.W. 778, 
318 Mo. 373. 

Or.—Southern Oregon Co. v. Coos 
County, 64 P. 646, 39 Or. 185; Oregon, 
etc., R. Co. v. Jackson County, 64 P. 
307, 65 P. 369, 38 Or. 589. 

Wash.—Andrews v. King County, 
23 P. 409, 1 Wash. 46, 22 Am.S.R. 136. 

Wis.—Duluth Log Co. v. Haw- 
thorne, 120 N.W. 864, 139 Wis. 170. 

And see cases infra this note. 

[a] Bill or complaint held suffi- 
cient: (1) To state a cause of action 
in equity. Aldrich v. Harding, 172 
N.E. 772, 340 Ill. 354; Jefferson City 
Bridge & Transit Co. v. Blaser, 300 
S.W. 778, 318 Mo. 373. (2) To show 
an unlawful and fraudulent discrim- 
ination by the assessor. Waggoner Vv. 
Baylor County, 298 F. 822; Northern 
Pac. Ry. Co. v. Clearwater County, 
144° P. 1, 26 Idaho 455. (3) As al- 
leging omission of competing prop- 
erty from assessment roll in bad 
faith. Roberts v. American Nat. 
Bank of Pensacola, 115 So. 261, 94 


te tosk tious held insufficient: 
As merely charging fraud in 
general terms, and alleging that the 
poard of equalization assessed the 
property at a higher valuation than 
that stated in the taxpayer’s return, 
without any further knowledge or in- 
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atic, 


formation than that furnished by 
Said return. Sterling Gas Co. v. Hig- 
by, 25 N.E. 660, 134 Ill. 557; La Salle, 
ete., R. Co. v. Donoghue, 18 N.E. 827, 
127 Ill. 27, 11 Am.S.R. 90. (2) A mere 
charge of overvaluation in a bill to 
restrain enforcement of a tax, render- 
ing the bill demurrable for failure to 
show fraud or discrimination. Jef- 
ferson City Bridge & Transit Co. v. 
Blaser, 300 S.W. 778, 318 Mo. 373. 
(3) To show fraud resulting from 
plan of assessment. Jefferson City 
Bridge & Transit Co. v. Blaser, supra 
(bill alleging refusal to levy assess- 
ment on plaintiff's property, in uni- 
formity with other property). 

53. U.S.—Lion Coal Co. v. Bunten, 
280 F. 887. 

Ariz.—Cochise County v. Copper 
Queen Consol. Min. Co., 71 P. 946, 8 
Ariz. 221. : 

Cal.—Pacific Postal Tel. Cable Co. 
v. Dalton, 51 P. 1072, 119 Cal. 604. 

Colo.—Walsh vy. Sprankle, 121 P. 
951, 21 Colo.App. 129. 

Idaho.—Humbird Lumber Co, 
Thompson, 83 P. 941, 11 Idaho 614. 

Ill.— Michigan Cent. R. Co. v. Carr, 
135 N-E. 881, 303 Ill. 354. 

Ind.—Musselman y. Logansport, 29 
Ind. 533. 

j Mo.—Meyer v. Rosenblatt, 78 Mo. 

95. 

N.C.—Norfolk-Southern R. Co. v. 
Board of Com’rs of Carteret County, 
124 S.E. 560, 188 N.C. 265. 

Okl.—Caldwell v. Board of Com’rs 
oe Noble County, 125 P. 467, 34 Okl. 
265. 

S.D.—Iowa, etc., Tel. Co. v. Schamb- 
er, 91 N.W. 78, 15 S.D. 588. 

Wash.—Phillips v. Thurston Coun- 
ty, 76 P. 993, 35 Wash. 187. 

Wis.—Duluth Log Co. v. Haw- 
thorne, 120 N.W. 864, 139 Wis. 170; 
Tainter v. Lucas, 29 Wis. 375. 

[a] Allegations held insufficient to 
entitle complainant to equitable relief 
on the ground that its property was 
assessed at a higher percentage of 
actual value than other classes of 
property. Lion Coal Co. v. Bunten, 
280 FE. 887. 

54. Cochise 
Queen Consol. Min. Co., 
8 Ariz. 221; Firemen’s Ins. 
Hogan, 68 Ill.App. 514. 

55. Ind.—Saint v. Welsh, 40 N.E. 
903, 141 Ind. 382. 

Iowa.—King v. Parker, 34 N.W. 451, 
73 Iowa 757. 

Ky.—Star Milling Co. v. Board of 
Councilmen of Town of Nicholasville, 
125 S.W. 1051. 

Minn.—Minneapolis, ete., R. Co. v. 
Koerner, 88 N.W. 430, 85 Minn. 149. 

Okl.—Rose v. Durham, 61 P. 1100, 
10 Okl. 373; Alva State Bank v. Ren- 
frew, 62 P. 285, 10 Okl. 26. J 

Wyo.—Bunten v. Rock Springs 
Grazing Ass’n, 215 P. 244, 29 Wyo. 
461. 

And see cases infra this note. 

[a] Allegations held insufficient to 
show that state board of equalization 
in increasing valuation of class of 
land acted without knowledge. Bun- 
ten v. Rock Springs Grazing Ass’n, 
215 P. 244, 29 Wyo. 461. 

[b] Petition construed.—The al- 
legation in a petition to enjoin the 
tax collector’s enforcement of certain 
tax fi. fas. issued on his assessments 


Vv. 


Vv. Copper 
T1-9 Pb? (9465 
Coa. 


County 
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assessment roll,°7 assessment of property not be- 
longing to complainant,®* taxation. of exempt prop- 
erty or property not subject to taxation,®® nonresi- 
dence of plaintiff in the taxing distriet,®° system- 
intentional 
against plaintiff and other nonresidents,®? or dis- 
crimination against national banks.*? 
ant is not debarred from maintaining a suit to enjoin 
the enforcement of taxes illegally levied on lands 
because its bill does not allege it to be the owner of 
such lands where no objection is taken to the plead- 
ing, and the proofs, taken by stipulation, establish 


diserimination,®* discrimination 


A complain- 


that plaintiff had ‘returned his tax- 
able property as required by law” is 
construed, as against a general de- 
murrer, to mean that he had returned 
all of his taxable property. Douglas 
v. Forrester, 102 S.H. 347, 150 Ga. 57. 

56. Gittings v. Baltimore, 52 <A. 
937, 54 A. 253, 95 Md. 419. 

57. Duluth Log Co. v. Hawthorne, 
120 N.W. 864, 139 Wis. 170. 

58. See case infra this note. 

[a] Bill held sufficient to state a 
cause of action as against a motion 
to dismiss. Procter & Gamble Dis- 
tributing Co. v. Sherman, 2 F.(2d) 165. 

59. Grand Lodge F. & A. M. vy. 
Taylor, 226 S.W. 129, 146 Ark. 316; 
Ayer, ete., Tie Co. v. Keown, 93 S.W. 
588, 122 Ky. 580, 29 Ky.L. 110, 400. 
And see cases infra this note. 

[a] Allegations held insufficient: 
(1) To show that any part of com- 
plainant’s franchise within the state 
was derived from the United States. 
Western Union Telegraph Co. v. 
Trapp, 186 F. 114, 108 C.C.A. 226. (2) 
To show that a power house and ma- 
chinery therein was not personal 
property belonging to complainant, 
having its situs at complainant’s resi- 
dence, although the complaint showed 
that the dam of which it was made a 
part. belonged to the United States, 
and’ was on premises purchased by it 
for an arsenal, under such conditions 
that congress became vested with ex- 


clusive legislation thereover, so that. 
the legislation of the state in regard 
to taxation has no application there-, > 
Moline Water Power Co. v. Cox, 


to. 
96 N.E. 1044, 252 Ill. 348. 

[b] Petition construed and held to 
show that timber standing on county 
realty but conveyed to plaintiff’s 
grantor was subject to taxation as 
property of plaintiff. Montgomery v. 
Peach River Lumber Co., 
1061, 54 Tex.Civ.App. 143 [error dism 
124 S.W. 904]. 

60. Blake v. Jordan, 45 Ark. 265. 

61. See cases infra this note. 

[a] Allegations held sufficient: (1) 


117 -S.W-.- 


“A 


To show that unequal taxation was. 


intentional. Louisville & N. R. Co. v. 
Amos, 123 So..745, 98 Fla. 350. (2) 
To show an intentional and arbitrary 
discrimination. Spokane & Eastern 
Trust Co. v. Spokane County, 126 P. 
54, 70 Wash. 48, Ann.Cas.1914B 641. 

62. Duluth Log Co. v. Hawthorne, 
120 N.W. 864, 139 Wis. 170. 

63. German Nat. Bank v. Kimball, 
103 U.S. 732, 26 L.Ed. 469; Wagoner 
v. ioomis, 37 OhioSt. 571. And see 
cases infra this note. 

[a] Bill or complaint held suffi- 

cient to show .a serious discrimination 
against bank shares and in favor of 
competing moneyed capital in viola- 
tion of federal statute. First Nat. 
Bank of Guthrie Center v. Anderson, 
46. S.Ct. 185, 269, U.S. (3417, 70° L.d; 
295 [rev 192 N.W. 6, 196 Iowa 587]; 
Toy Nat. Bank of Sioux City, Iowa, v. 
Nelson, 38 F.(2d) 261; Brotherhood 
Co-op. Nat. Bank v. Hurlburt, 21 F. 
(2d) 85. 
{b] Petition held imsufficient as 
not alleging that moneyed capital 
which was not taxed was used in 
competition with plaintiff bank. City 
of Richmond vy. Madison Nat, Bank 
& Trust Co., 284 S.W. 1089, 215 Ky. 
262. 
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its ownership.** A bill showing on its face that 
plaintiff is not entitled to the relief sought is bad 
on general demurrer.°® 

Verification. The bill or complaint in a suit to 
enjoin the collection of taxes should be properly 
verified.®® 

Leave to amend the bill will be given in a proper 
case.®7 

[§ 1450] bb. Particular Requisite Averments— 
(aa) Jurisdiction. The jurisdiction of the court 
over the subject 1atter should affirmatively appear 
from the face of the petition,®* and, since jurisdic- 
tion is to be determined by the nature and extent 
of the injury the petitioner will sustain if the writ 
is not issued,*® he should state the value of the 
property seized.7° Where the jurisdiction is con- 
ferred by statute, the bill of complaint must bring 
the case within the statute.™ 

[§ 1451] (bb) Invalidity or Unauthorized Pur- 
pose of Levy. One seeking to enjoin collection of 
a tax must allege the invalidity thereof or levy of 
assessment for an unauthorized purpose.*2 Where 
the ground for relief relied on, is that the tax casts 
a cloud on complainant’s title, the complaint should 


distinctly and plainly allege that the proceedings — 


were apparently within the power of the taxing 
body and on their face were valid and created a 
valid lien, and that, notwithstanding such apparent 
validity, the proceedings were wholly void by rea- 
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son of certain extrinsic matters which should be 
stated, and which, it should appear by the complaint, 
could only be established by other evidence.** 

[§ 1452] (cc) Nontaxability or Payment. One 
seeking to enjoin the collection of taxes altogether 
must show that the assessed property is not subject 
to taxation, or that the tax has been paid.’* So, 
where the taxpayer admits nonpayment of the tax, 
he must show that the property was not subject to 
taxation. ; 

[§ 1453] (dd) Imminence of Injury. Complain- 
ant, in a suit to restrain collection of a tax, must 
show that ‘the necessary authority to collect the 
tax is in the hands of the proper officer and that 
proceedings against him or his property are immi- 
nent,’° and that they will cause him an irreparable 
injury, and as to this, he must state the facts show- 
ing what the injury will be and how and why it 
will result.77 

[§ 1454] (ee) Description of Property. Com- 
plainant seeking to restrain collection of a tax east- 
ing a cloud’on his title should distinctly and plain- 
ly allege a description of the land.7® 

[§ 1455] (ff) Amount of Tax. The complaint, in 
a suit to restrain collection of a tax, must show the 
amount of the tax assessed against plaintiff or de- 
manded of him,’® and, if any part of it is admitted 
to be legal, the amount thereof must be specifically 
stated.5° 


64. Clearwater Timber Co. v. Sho-{ Bros. Co., (Tex.Civ.App.) 171 S.W. Minn.—Laird, ete., Co. v. Pine 
shone County, 155 F. 612. 789. ; County, 75 N.W. 723, 72 Minn. 409; 
65. Wason v. Major, 50 P. 741, 10 69. Marion County vy. Perkins Bros. | Weibeler vy. Sullivan, 25 N.W. 638, 34 
Colo.App. 181. Co., supra. _ : Minn. 317; Clarke v. Ganz, 21 Minn. 
{a] Rule applied.—A petition al- 70. Marion County v. Perkins Bros. | 387. 


leging the conveyance of the timber] Co., supra. 


to plaintiff's grantor, with right to 71. 


Purvis v. Robinson, 69 So. 673, 


Tex.—Marion County v. Perkins 
Bros. Co., (Civ.App.) 171 S.W. 789. 


enter and remove it, and that its sale 
by the county was a proper exercise 
of its right, and that the timber 
standing was not subject to taxation, 
because it was then a part of the 
realty, shows that plaintiff's theory 
is that the timber could not be taxed 
separately so long as it was not sev- 
ered, irrespective of whether the 
county owned it, and hence is bad on 
general demurrer, as showing on its 
face that plaintiff is not entitled to 
the relief sought. Montgomery v. 
Peach River Lumber Co., 117 S.W. 
1061, 54 Tex.Civ.App. 143 [error dism 
124 S'W. 904]. 

[Tb] Questioning title of officers.— 
A complaint to enjoin the collection 
wf taxes on land, on the ground that 
the county in which the land is situat- 
ed was not legally created, is bad in 
that it attacks the title to the offices 
of the new county commissioners and 
treasurer, which title can be inquired 
into only by proceedings by quo war- 
ranto. Wason yv. Major, 50 P, 741, 10 
Colo.App. 181. . 

66. City of Breckenridge v. Pierce, 
(Tex.Civ.App.) 251 S.W. 316. 

{a] Verification held sufficient.— 
In a suit by several property owners 
to enjoin the collection of taxes, the 
petition was properly verified, where 
the verification was signed by each of 
the plaintiffs, and was to the effect 
that each swore that the facts alleged, 
which related to his particular 
ground for relief, were true. City of 
Breckenridge v. Pierce, (Tex.Civ. 
App.) 251 S.W. 316. 

67. Cumberland Pipe Line Co. v. 
Lewis, 17 F.(2d) 167. 

[a] Thus, in a suit to enjoin en- 
forcement of a tax assessment, plain- 
tiff is entitled to leave to amend its 
bill by the addition of a prayer for 
relief to Which it was shown entitled. 
Cumberland Pipe Line Co. v. Lewis, 
17 F.(2d) 167. 

68. Marion 


County v. Perkins 


110 Miss. 64. 

72. Outlaw v. Cooper, 139 S.E. 447, 
194 N.C. 268; Hunt v. Cooper, 139 S. 
BE. 446, 194 N.C. 265. 

73. Heywood v. Buffalo, 14 N.Y. 
541; Crevier v. New York, 12 Abb.Pr. 
N.S. (N.Y.) 340; Thurston y. Elmira, 
10 Abb.Pr.N.S. (N.Y.) 119. 

74 McCrory v. O’Keefe, 70 N.E. 
812, 162 Ind. 534; Barnum v. Ralli- 
han, 112 N.E. 561, 63 Ind.App. 349; 
Nyce v. Schmoll, 82 N.E. 539, 40 Ind. 
App...555;' Fell v. West, 73° N.E. 719, 
35 Ind.App. 20. 

75. Miami Coal Co. v. Fox, (Ind.) 
176 N.E. 11. 

76. Worley v. Harris, 82 Ind. 493; 
Mullikin v. Bloomington, 72 Ind. 161; 
Brown v. Herron, 59 Ind. 61; Pugh 
v. Irish, 43 Ind. 415; Leavenworth 
County v. Lang, 8 Kan. 284; City of 
Breckenridge v. Pierce, (Tex.Civ. 
App.) 251 S.W. 316; Marion County 
v. Perkins Bros., (Tex.Civ.App.) 171 
S.W. 789. 

[a] Threatened enforcement.—A 
petition to enjoin collection of taxes 
by a city, alleging that defendants 
are threatening to enforce the collec- 
tion of illegal taxes, is sufficient, with- 
out an allegation that the city had 
made a levy on the property of plain- 
tiffs to enforce the payment of taxes, 
the threatened enforcement being suf- 
ficient to authorize the equitable in- 
terposition of the court. City of 
Breckenridge v. Pierce, (Tex.Civ.App.) 
251 S.W. 316. 

[b] Petition held insufficient for 
want of an allegation that collection 
had been attempted or threatened by 


a levy. Marion County v. Perkins 
Nes Co., (Tex.Civ.App.) 171 S.W. 
77. Colo.—Insurance Co. of North 


beak v. Bonner, 49 P. 366, 24 Colo. 
Ky.—Anderson y. Mayfield, 19 S.W. 
598, 93 Ky. 230, 14 Ky.L. 370. 
Mich.—Marquette, ete, R. Co. v. 
Marquette, 35 Mich. 504. 


“To bring a threatened distraint 
of personal property by a tax-cal- 
lector within the jurisdiction of 
courts of equity, it must appear, not 
only that the taking will be a tres- 
pass, but*that the plaintiff will be 
without an adequate remedy at law, 
or that such remedy will be practical- 
ly valueless; (as where the col- 
lector is insolvent, or where a multi- 
plicity of suits will be necessary to 
enforce it. And in the complaint 
traversable facts must be alleged, to 
show that such will be the result of 
the taking.” Clarke v. Ganz, 21 Minn. 
387, 388. 

_ [a] Petition held sufficient to show 
irreparable injury. Jayton Independ- 
ent School Dist. v. Rule-Jayton Cot- 
tow Oil Co,, (Tex.Civ.App.) 259 S.w. 
_(b] Bill or complaint held insuffi- 
‘cient.—A complaint alleging that the 
collector threatens to, and, unless re- 
strained by this court, is about to 
proceed to enforce the tax by a levy 
and sale of divers articles of plain- 
tiffs’ personal property at public auc- 
tion, “thereby subjecting the plain- 
tiffs to great injury, costs and ex- 
pense, and involving them in expen- 
sive and vexatious litigation and a 
multiplicity of suits, in order to keep 
control of their property, and prevent 
an unjust sacrifice thereof,’ does not 
state any traversable facts, but only 
an inference or prediction as to what 
will be the consequences of the threat- 
ened levy, and is therefore insuffi- 
ae Clarke v. Ganz, 21 Minn. 387, 

78. Conway v. Waverly Tp. Bd., 
15. Mich. 257. 

79. Chambers v. Adair, 62 S.w. 
1128, 110 Ky. 942, 23 Ky.L. 373; Iowa, 
etc., Tel. Co. v. Schamber, 91 NW. 
78, 15 S.D. 588; Ricketts v. Crewdson, 
79 P. 1042, 81 P. 1, 18 Wyo. 284. 

80. Cheney vy. Jones, 14 Fla. 587; 
Peo. v. Cairo, V. & C. Ry. Co., 94 N.B. 
10, 249 Ill. 58; Taylor v. Thompson, 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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[§ 1456] (gg) Availing of Primary Remedy. 
Where the party’s primary remedy would be by 
appeal to the board of equalization or review, the 
bill, in a suit to enjoin collection of a tax, must 
allege the steps taken to avail himself of this rem- 
edy or his excuse for not doing so,’ and, if it shows 
on its face that he refused or neglected to avail 
himself of such remedy, it is bad on demurrer.8” 

[§ 1457] (hh) Payment or Tender of Taxes Due. 
Where the bill, in a suit to enjoin collection of a 
tax, admits or shows that any part of the tax in 
question is legal and valid, it is demurrable if it | 
fails to aver the payment or tender of such por- 
tion,** or an offer to pay such amount as the court 
may find to be justly and equitably due,’* and, if 
a tender is averred, it is necessary to allege when 
the tender was made, or that a sufficient sum was 
offered to discharge the taxes, penalty, and inter- 
est,*° failure to do so being a demurrable defect.8® 
An averment of payment or tender is not necessary, 
however, when the allegations of the bill show that 
all the taxes assailed are void and inequitable,§? 
or that the void and inequitable part is so inextri- 


42 Ill. §; Wilson v. Weber, 3 Ill.App. 
125 [aff 96 Ill. 454]; Altgelt v. San 
Antonio, 17 S.W. 75, 81 Tex. 436, 13 
L.R.A. 383. 

81. Ceylon Co. v. Hawkins, 89 So. 
754, 206 Ala. 246; First Trust Co. of 
St. Joseph v. Wells, (Mo.) 23 S.W. 
(2a) 108; Swenson v. McLaren, 21 S. 
W., 300, 2 Tex.Civ.App. 331; Boorman 
v. Juneau County, 45 N.W. 675, 76 


Wis. 550. And see case infra this 
note. 
[a] Petition held  sufficient.—In 


an action to enjoin collection of real 
estate taxes, the petition alleging that 
petitioners’ property had been as- 
sessed at more than its reasonable 
value, contrary to an established cus- 
tom of assessing property at less than 
its reasonable value, and that the 
board of equalization “made a report 
and it was approved by the city of B. 
assessing each of plaintiffs’ property 
for taxation during the year 1922 for 
the amounts heretofore shown,” is 
sufficient as against the contention 
that there was no allegation that 
plaintitfs had appeared before the city 
equalization board and made an effort 
to collect the illegal assessment. 
City of aed eteh ad Pierce, (Tex. 

iv.App.) 251 S.W. E 
roa. PP egins, Neville & Boddy v. 
Wood, 143 P. 662, 43 Okl. 554; Fast v. 
‘Rogers, 119 P. 241, 30 Okl. 289. — 

83. U.S.—Keokuk & Hamilton 
Bridge Co. v. Salm, 42 S.Ct. 207, 258 
U.S. 122, 66 L.Ed. 496; Rittersbusch 
v. Atchison, T. & S. F. Ry. Co., 198 
¥. 46, 117 C.C.A. 154 [appeal dism 
35 S.Ct. 201, 235 U.S. 683, 59 L.Ed, 
423]; Huntington v. Palmer, 8 F. 449, 
7 Sawy. 355 [aff 104 U.S. 482, 26 L.Ed. 
$33]; Parmley v. St. Louis, etc., R. 
Co., 18 F.Cas.No. 10,768, 3 Dill. 25. 

ee eee Mfg. Co. v. Spige- 
ner, 49 Ala. 262. 

Colo.— Walsh v. Sprankle, 121 P. 
951, 21 Colo.App. 129. 

Ind.—Bundy v. Summerland, 41 N. 
E. 322, 142 Ind. 92; Hewett v. Fensta- 
maker, 27 N.E. 621, 128 Ind. 315; 
Rinard v. Nordyke, 76 Ind. 130; Mul- 
likin v. Reeves, 71 Ind. 281. 

Miss.—Meridian v. Ragsdale, 6 So. 
619, 67 Miss, 86. 

Tex.—Rio Grande R. Co. v. Scanlan, 
44 Tex. 649. 

Wis.—Wisconsin Cent. R. Co. v. 
Ashland County, 50 N.W. 937, 81 Wis. 
1; Fifield v. Marinette County, 22 N. 
W. 705, 62 Wis. 532. : 

[a] Readiness and willingness or 
payment into court.—It is not suffi- 
cient to allege that complainant is 
ready and willing to pay the portion 
of the tax admitted to be legal, or that 
he has paid it into court; for the 
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[§ 1459] _ (7) 


state or municipality is not to be de- 
prived of the use of that portion of 
its revenue which is admitted to be 
due and payable, pending litigation 
over the remainder. Huntington v. 
Palmer, 8 F. 449, 7 Sawy. 355 [aff 104 
U.S. 482, 26 L.Ed. 833]; Parmley v. 
St. Louis, ete, R. Co.,-18 F.Cas.No. 
105768, 32: Dill 925. 

84. Keokuk & Hamilton Bridge Co. 
v. Salm, 42 S.Ct. 207, 258 U.S, 122, 66 


phos 496. And see cases infra this 
note. 
[a] Complaint held sufficient.—(1) 


The complaint for equitable relief 
against excessive taxation, alleging 
that a certain sum was justly due as 
taxes, that this sum was tendered in 
payment, and that plaintiff stands 
ready to pay whatever tax the court 
may decide to be due, is sufficient as 
to tender. Spokane & I. E. R. Co. v. 
Whitman County, 143 P. 310, 82 Wash. 
696; Spokane & I. BE. R. Co. v. Spo- 
kane County, 143 P. 307, 82 Wash. 24. 
(2) A petition to enjoin collection of 
taxes, alleging that “plaintiffs are 
ready and willing to pay taxes upon a 
fair and reasonable value tested by 
an equality and uniformity of all oth- 
er property in the city,” is sufficient 
to warrant an order granting tempo- 
rary injunction, without the actual 
deposit in court by plaintiffs of any 
amount of taxes. City of Brecken- 
ridge v. Pierce, (Tex.Civ.App.) 251 
S.Ww. 316. 

85. Richards v. Mohr, 143 P. 1102, 
73 Or. 57. 

86. Richards v. Mohr, supra. 

87. Ritterbusch vy. Atchison, T. & 
SPS RyY<\ Cor, 198 oh. 46, 017) CiCAY 
154 [appeal dism 35 S.Ct. 201, 235 U. 
S. 683, 59 L.Ed. 423]; Yocum v. Bra- 
zil First Nat. Bank, 43 N.E. 231, 144 
Ind. 272. ’ 

88. Ritterbusch v. Atchison, T. & 
SES Ry Con 19s. 2465 TL 7 1CCeAC 
154 [appeal dism 35 S.Ct. 201, 235 U.S, 
683, 59 L.Ed. 423]. ; 

[a] Bill held sufficient as suffi- 
ciently alleging facts excusing the 
payment or tender of the amount of 
tax justly due. Ritterbusch v. Atchi- 
SOM wa Goce ER COs, hho Orikty, 4.0%, Lule, 
C.Cc.A. 154 [appeal dism 35 S.Ct. 201, 
235 U.S. 683, 59 L.Ed. 423]. : 

89. Clement v. Everest, 29 Mich. 


90. See Injunctions §§ 560-562. 
91. See cases infra this section. 
92. Louisville & N. R. Co. 
Wright, 190 F. 252. : 
[a] Answer held responsive.— 
Where complainants, lessees of rail- 
road property, sued respondent to re- 
strain the assessment and collection 
of taxes on the property leased, re- 
spondent properly set up the facts 
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cably mingled with the part justly due that the two 
cannot be approximately separated,’* or, so it has 
been held, where the bill shows precisely the amount 
of the illegal tax and asks to have collection of 
only that restrained.’® 

[§ 1458] (b) Answer. 
quirements and sufficiency of the answer in an in- 
junction suit generally®® are applicable in a suit to 
restrain the collection of a tax.®1 
must be fairly responsive to the bill,°2 and must be 
direet and positive in its averment of facts, and not 
consist of mere legal conelusions.°? 


The rules as to the re- 


Thus the answer 


It_is immaterial that the coun- 


terclaim in an injunction suit brought by. executors 
as such asks for personal judgment against them.®4 


Evidence—(a) Presumptions and 


Burden of Proof. All presumptions are indulged in 
favor of the legality of the tax and the regularity 
and correctness of the assessment,®® and complain- 
ant has the burden of proving the particular cir- 
cumstances or grounds of objection on which he 
relies for relief,®® unless the essential facts are ad- 
mitted by the answer, in which ease such evidence 


and claimed in the alternative that, 
if all of the property was not subject 
to taxation, at least separate desig-. 
nated portions thereof were taxable, 
Since, if the court found that a part 
of the property was rightfully assess- 
ed, it would not enjoin the collection 
of taxes on that part. Louisville & 
N. R. Co. v. Wright, 190 F. 252. 

93. Hampson v. Adams, 57 P. 621, 
6 Ariz. 335; Beard v. Alien, 39 N.E. 
665, 40 N.E. 654, 141 Ind. 243; Lake 
Shore, ete> R. Co. v. Smith, (Ind.) 29 
N.E. 1075; Florer v. Sherwood, 28 N. 
E. 71, 128 Ind. 495; King v. Parker, 
34 N.W. 451, 73 Iowa 757. 

94 Bogue v. Laughlin, 136 N.W. 
606, 149 Wis. 271, 40 L.R.A.N.S. 927, 
Ann.Cas.1913C 1367. 

95. See supra § 762. 

F attire tin tae as to levy see supra 

96. U.S.—Oregon Short Line R. Co: 
v. Ross, 52 F.(2d) 695; Missouri Pac. 
R. Co. v. Schnipper, 51 F.(2d) 749; 
Harris Trust & Savings Bank vy. Earl, 
26 F.(2d) 617; Chicago, I. & L. Ry. 
Co. v. Lewis, 12 F.(2d) 802; Union 
Sulphur Co. v. Reid, 271 F. 978; Lou- 
isville Trust Co, v. Stone, 107 F. 305, 
46 C.C.A. 299. s 

Ark.—Kent v. Plant, 265 S.W. 516, 
166 Ark. 58, 

Ill.—Kinderman vy. Harding, 178 N. 
E. 71, 345 Ill. 237; People v. Hart, 
163 N.E. 769, 332 Ill. 467; Kelly v. 
Jones, 125 N.E. 334, 290 Ill. 375, 8 
A.L.R. 792; Holt v. Hendee, 93 N.E. 
749, 248 Ill. 288, 21. Ann.Cas. 202; 
Weber v. Baird, 70 N.E. 231, 208 Ill. 
209; Tolman v. Raymond, 66 N.E. 
1086, 202 Ill. 197; Chicago, ete. R. 
Co. v. Paddock, 75 Ill. 616; O’Kane v. 
Treat, 25 Ill. 557. 

Ind.—Parkison v. Thompson, 73 N. 
E. 109, 164 Ind. 609; McCrory v. 
O’Keefe, 70 N.E. 812, 162 Ind. 534; 
Fell v. West, 73 N.E. 719, 35 Ind.App. 
20; Stephens v. Smith, 65 N.B. 546, 
80 Ind.App. 120. - 

Iowa.—Capital Const. Co. v. City 
of Des Moines, 235 N.W. 476, 211 Iowa 
1228; First Nat. Bank v. Anderson, 
192 N.W. 6, 196 Iowa 587 [rev on oth- 
er grounds 46 S.Ct. 135, 269 U.S. 341, 
70 L.Ed. 295). , 

Ky.—Bell v. Lexington, 85 S.W. 
1081, 120 Ky. 199, 27 Ky.L. 591 [aff 
27° S:Ct. 87,203 U.S. / S23 5.51 "End. 
204]; Frankfort v. Mason, ete., Co., 
37 S.W. 290, 100 Ky. 48, 18 Ky.L. 543. 

Neb.—Chicago, etc., R. Co. v. Mer- 
rick County, 54 N.W. 309, 36 Neb. 
176. ; 
Okl.—Grubb v. Smiley, 285 P. 38, 
142 Okl. 19; Streight v. Durham, 61 
P1096, 10 OKI. 364...°% 

Or.—Ankeny v. Blakley, 74 P. 4865, 
44 Or. 78. : 
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may be dispensed with.®? 


evitable effect of his acts.? 


Pa.—Shafer v. Marsh, 22 Pa.Co. 33; 
Von Storeh v. Scranton, 3 Pa.Co. 567. 

S.D.—Duncan v. Corson County, 162 
N.W. 395, 38 S.D. 623; Morse v. Stan- 
ley County, 128 N.W. 153, 26 S.D. 313. 

Tenn.—McKennon v. McFall, 155 S. 
W. 158, 127 Tenn. 393. 

_Tex.—Engelke v. Schlender, 12 S.W. 
999, 75 Tex. 559; International, ete., 
R. Co. v. Smith County, 54 Tex. 1; 
City of Waco v. Amicable Life Ins. 
Co., (Civ.App.) 230 S.W. 698 [aff 
(Commn.App.) 248 S.W. 332]; McMa- 
han v. Morgan, (Civ.App.) 151 S.W. 
1123. 

Utah.—Continental Nat. Bank of 
Salt Lake City v. Naylor, 179 P. 67, 
54 Utah 49; First Nat. Bank v. Chris- 
tensen, 118 P. 778, 39 Utah 568. 

Wash.—Crosby v. Kitsap County, 
281 P. 494, 154 Wash. 212; Grays Har- 
bor Const. Co. v. Grays Harbor Coun- 
ty, 168 P. 1138, 99 Wash. 184; Oregon- 
Washington R. & Nav. Co. v. Thur- 
ston County, 167 P. 930, 98 Wash. 
158 [error dism 38 S.Ct. 335, 246 U.S. 
678, 62 L.Ed. 934]; Northern Pac. Ry. 
Co. v. Pierce County, 104 P. 178, 55 
Wash. 108. 

Wis.—Bogue v. Laughlin, 136 N.W. 
606, 149 Wis. 271, 40 L.R.A.N.S. 927, 
Ann.Cas.1913C 1367; Canfield v. Bay- 
field County, 41 N.W. 437, 42 N.W. 
100, 74 Wis. 60. 

[a] Inadequacy of legal remedy.— 
The burden of showing that there is 
no adequate remedy at law is on plain- 
tiff. Duncan vy. Corson County, 162 
N.W. 395, 38 S.D. 623. 

{b] Listing of property and return 
for assessment.—A property owner, 
seeking to enjoin the collection of a 
tax for lack of uniformity in the ac- 
tion of tthe county board of equaliza- 
tion in raising the returned valua- 
tion, must prove that his property 
was listed and returned for assess- 
ment at its fair cash value as re- 
quired by William Const. art 10 § 8, 
and by the Enabling Act. Williams v. 
Garfield Exchange Bank of Enid, 134 
Ik 863, 38 Okl. 539; Alva State Bank 
v. Renfrew, 62 P. 285, 10 Okl. 26. 

97. > Unione, Pac. RS Cog ave. snork 
County, 7 N.W. 270, 10 Neb. 612. 

98. See statutory provisions; 
case infra this note. 

fa] hus, under Comp. L. (1909) § 
7553, the burden was on defendant 
levying a tax warrant to prove that 
the tax debtor sold its property to 
plaintiff after the assessment without 
paying taxes or retaining sufficient 
property to pay them. Bailey v. Wil- 
liamson-Halsell-Frazier Co., 145 P. 
412, 44 Okl. 586. 


and 


99. See Evidence § 21. 
1. See case infra this note. 
[a] MIlustration.—Where the own- 


er of land, in a suit to enjoin collec- 
tion of taxes based on a raise of the 
assessment by the board of super- 
visors without proper notice, exhibits 
the notice actually served, which does 


The burden of proving 
certain facts may, however, be placed by statute 
on defendant,®* and, as in other actions,®® the bur- 
den of going forward with the evidence may shift 
from one side to the other as the case proceeds.* 
In a suit to enjoin collection of a tax, the assessor 
will be presumed to have intended the natural in- 
It may be assumed that 
grazing lands in one county bear a reasonable rela- 
tion in value to grazing lands in other counties,® but 
it will not be presumed that the legal reserve of 
a life insurance company is invested in nontaxable 
securities, such question being one of fact.* 
absence of allegations and proof, the court will not 
presume that a discrimination is illegal,” and, where 
an attempted modification of a valid order increas- 
ing valuation of certain classes of property would 
result in unjust discrimination in the absence of an 
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In the 


not comply with St. (1903) § 4122, he 
overcomes the presumption that prop- 
er notice was given, and defendant 
must overcome ‘the presumption that 
this was the only notice given by 
showing that one was given by post- 
ing on the land, as required by stat- 
ute. Ward v. Wentz, 113 S.W. 892, 
130 Ky. 705. 

2. Northern Pac. Ry. Co. v. Clear- 
water County, 144 P. 1, 26 Idaho 455. 

3.. Bunten v. Rock Springs Graz- 
ing Ass’n, 215 P. 244, 29 Wyo. 461. 

4 City of Waco v. Amicable Life 
Ins. Co., (Tex.Civ.App.) 230 S.W. 698 
{aff (Commn.App.) 248 S.W. 332]. 

5. Bunten v. Rock Springs Graz- 
ing Ass’n, 215 P. 244, 29 Wyo. 461. 

6. Bunten v. Rock Springs Grazing 
Ass’n, supra. 


7. See Injunctions § 580. 
8. See cases infra this section. 
9. Western Union Telegraph Co. 


v. Trapp, 186 F. 114, 108 C.C.A. 226; 
Lufkin Land & Lumber Co. v. Noble, 
127 S.W. 1098, 60 Tex.Civ.App. 30. 

10. Brundrett v. Lucas, (Tex.Civ. 
App.) 194 S.W. 613; Lufkin Land & 
Lumber Co. v. Noble, 127 S.W. 1098, 
60 Tex.Civ.App. 30. See Jersey City 
v. New York Bay R. Co., 13 F.(2d) 982 
(fact findings by commissioners of 
adjustment and by state board of 
equalization are not evidence of prop- 
erty values). 

[a] Thus (1) in a suit to enjoin 
collection of taxes after the assess- 
ment had been raised, evidence of 
what the owner paid for the land is 
admissible (Brundrett v. Lucas, (Tex. 
Civ.App.) 194 S.W. 613), (2) and so 
is evidence of a standing offer of a 
certain amount per acre therefor 
(Brundrett v. Lucas, supra). (3) In 
a Suit to enjoin the collection of taxes 
on the ground that the commission-, 
ers’ court rule required the land to be 
assessed at two thirds of its fair cash 
market value, but plaintiff’s land was 
willfully assessed at more than such 
value, while ‘the lands of resident 
owners were assessed at less, so as to 
discriminate ‘against plaintiff, testi- 
mony as to the value of the timber 
per thousand feet on the several 
tracts belonging to plaintiff taken as 
a whole was admissible as tending to 
show the value of each particular 
tract, plaintiff's land consisting of a 
large number of tracts situated on a 
railroad relatively close together. 
Lufkin Land & Lumber Co. v. Noble, 
127 S.W. 1093, 60 Tex.Civ.App. 30. 

11...T. J.» Moss Tie Co. v,. Allen, 
(Mo.App.) 8 S.W.(2d). 1038. 

[a] Exclusion of evidence of val- 
ue.—Evidence of the equalization 
board’s exclusion of evidence of the 
value of land not adjoining plaintiff's 
is admissible in a suit to enjoin col- 
lection of taxes. T. J. Moss Tie Go. 
v. Allen, (Mo.App.) 8 S.W.(2d) 1038. 

12. Conn v. Ringer, 32 F.(2d) 639; 
Callaway v. Bohler, 291 F. 243 [aff 


to the admissibility of 1 
ceedings generally’ are applicable in suits to re- 
strain the collection of an invalid or irregular tax.* 
Accordingly, irrelevant evidence will be exeluded.? 
When pertinent to the issues as made by the plead- 
ings, evidence is admissible to show the value of 
the property taxed,'° the arbitrary and intention- 
ally wrong action of the assessment officers or 
-boards,11 illegal discrimination,’” or notice to the 
taxpayer of failure to make a true return.*? It 
commonly proper to receive in evidence the original 
or duplicate assessment lists,'* the records and min- 
utes of official boards,!® and, where necessary, the 
testimony of the assessors who made the assessment 
which is the subject of complaint;+® but the tax 
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[§§ 1459-1460 |} 


eeratane of authority, it will be assumed that the 
attempt was unauthorized and void.® P 
[§ 1460] (b) Admissibility. The rules relating 


ty 


evidence in injunction pro- 


It is 


45 S.Ct. 431, 267 U.S. 479, 69 L.Ed. 
745]; Southern R. Co. v. North Caro- 
lina Corp. Commission, 104 F. 700. 

[a] Extent of discrimination.— 
Where plaintiffs, claiming discrimi- 
nation in ‘taxes, offered in an injunc- 
tion suit to pay the taxes legally due 
on ascertainment of the amount, the 
court could hear evidence of the ex- 
tent of discrimination. Conn v. Ring- 
er, 32 F.(2d) 639. 

[b] Particular assessments.—(1) 
In a suit to enjoin a discriminating 
assessment of railroad property by a 
state commission, on the ground that 
there was an established rule by 
which all other property in the state 
was assessed at less than its actual 
value, where it is impossible to prove 
directly the adoption of such a rule by 
the assessing officers, it is competent 
for complainant ‘to establish its ex- 
istence by inference from a uniform 
course of conduct, and for that pur- 
pose to introduce evidence of particu- 
lar assessments and the value of the 
property assessed. Southern R. Co. y. 
North Carolina Corp. Commission, 104 
F. 700. (2) In a suit to enjoin the 
enforcement of an execution for tax- 
es on the ground that the assessment 
is excessive and discriminatory, the 
tax receiver is competent to testify 
to the percentages at which the prop- 
erty has been assessed, and as to 
assessments of similar property 
against others and the absence of ef- 
fort to assess others for back taxes, 
although tending to invalidate the as- 
sessment made by him. Callaway v. 
Bohler, 291 F. 243 [aff 45 S.Ct. 431, 
267 U.S. 479, 69 L.Ed.-745]. 

13. Douglas v. McCurdy, 115 S.E. 
658, 154 Ga. 814. 

[a] Notice signed by attorneys.— 
Notice to a taxpayer that he had not 
made a true return for years past, 
and requiring him to make a correct- 
ed return, is not inadmissible because 
signed by attorneys for the tax re- 
ceiver and tax collector, in the ab- 
sence of a contention that they were 
not in fact the attorneys of such offi- 
cers. Douglas v. McCurdy, 115 S.E. 
658, 154 Ga. 814. 


14. Hill v. Probst, 22 N.E. 664, 120 
Ind. 528. 
15. Yocum v. Brazil First Nat. 


Bank, (Ind.) 38 N.E. 599. 

16. Von Storch v. Scranton, 3 Pa. 
Co. 567; Duck v. Peeler, 11 S.W. 1111, 
74 Tex. 268; Hureka Dist. Gold Min. 
Co. v. Ferry County, 68 P. 727, 28 
Wash. 250. But see Chicago, etc., R. 
Co. v. Babcock, 27 S.Ct. 326, 204 U.S. 
585, 51 L.Ed. 636 (holding that the 
members of a state board of equali- 
zation and assessment should not be 
subjected to a cross-examination, in a 
proceeding for equitable relief against 
the taxation of railroad property, with 
regard to the operation of their minds 


in arriving at the valuation of such 


property for tax purposes). 


For later cases, developments and changes in the law see Annotations, same title and section number, 


duplicate is not admissible for the purpose of show- 
ing what action was taken by the board of equaliza- 
tion where, under the controlling statutes, distribu- 
tion of the taxes is made by the county auditor 
after adjournment of the board.17 
enjoin a tax for a special purpose on the ground 
that the proceeds were to be used for general pur- 
poses, evidence that the special fund was mingled 
with the general fund by the treasurer is admissi- 
ble,*® and, an explanation that the mingling of the 
funds was not intended as a transfer of the special 
fund to the general, which does not explain the 
fact of the mingling, is not admissible.19 
action based on valuation of unplatted land in ex- 
cess of its fair market value, evidence is inadmis- 
sible on defendant’s behalf to show that the land 
was assessed at about the same rate as land in the 
vicinity which has been platted.?° Self-serving dee- 


17. Jones v. Rushville Natural Gas 
Co., 35 N.E. 390, 135 Ind. 595. 

18. Veltmann v. Slator, (Civ.App.) 
219 S.W. 530 [conforming to (Tex.) 
217 S.W. 378]. 

19. Veltman y. Slator, supra. 

20. Finch v. Grays Harbor County, 
eae P. 833, 121 Wash. 486, 24 A.L.R. 

21. Morse v. Stanley County, 128 
NEW. L53,26°S:D. 313. 

{a] MIliustration.—In a suit to en- 
join the collection of taxes on stock, 
on the ground that they were taxable 
in another county, statements, in 
plaintiff’s oath attached to his assess- 
ment statement, that the statements 
covered all the property taxable 
against him, were not admissible to 
prove that the property contained in 
such statements was all the property 
taxable in the county, being admissi- 
ble only to prove that plaintiff had 
listed the amount of property stated 
therein. Morse v. Stanley County, 128 
N.W. 153, 26 S.D. 313. 

22. Continental Nat. Bank of Salt 
mre City v. Naylor, 179 P. 67, 54 Utah 


23. Chicago, I. & L. Ry. Co. v. Lew- 
is, 12 F.(2d) 802; Kinderman v. Har- 
ding, 178 N.E. 71, 345 Ill. 237; People 
v. Hart, 163 N.E. 769, 332 Ill. 467; 
International, ete., R: Co. v. Smith 
County, 54 Tex. 1; Grays Harbor 
Const. Co. v. Grays Harbor County, 
168 P. 1138, 99 Wash. 184. 

24. Louisville Trust Co. v. Stone, 
107 F. 305, 46 C.C.A. 299; Crosby v. 
eeaap County, 281 P. 494, 154 Wash. 


25. Kelly v. Jones, 125 N.E. 334, 
290 Ill. 375, 8 A.L.R.. 792. 

26. Hughes Electric Co. v. Hed- 
strom, 197 N.W. 133, 50 N.D. 522. 

27. Roberts v. American Nat. Bank 
of Pensacola, 115 So. 261, 94 Fla. 427. 

28. [a] Evidence held insufficient 
to entitle: (1) Plaintiff to an injunc- 
tion against the collection of a per- 
sonal property ‘tax. Bismarck Water 
Supply Co. v. Barnes, 158 N.W. 454, 
30 N.D. 555, L.R.A.1916A 965. (2) A 
corporation to an injunction against 
collection of a state franchise tax. 
S. S. Kresge Co. v. Bennett, 51 F.(2d) 
353. 

29. [a] Evidence held insufficient 
to overcome the presumption of the 
validity of the tax on stock of a cer- 
tain company, claimed to have been 
sold by plaintiff before the years of 
assessment as omitted property. Kel- 
ly v. Jones, 125 N.E. 334, 290 Ill. 375, 8 
A.L.R. 792. 

30. [a] Evidence held sufficient 
to show that assessment was without 
error. Reid v. Multnomah County, 
196 P. 394, 100 Or. 310. 

[b] Evidence held insufficient to 
show: (1) Violation by tax commis- 
sion of uniform assessment method. 
Mississippi Valley Life Ins. Co. v. 
Storm, 171 N.E. 134, 339 Tl. 245. (2) 
That the amount of the assessment 
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In a suit to 


In an 


fixed by board of equalization was ex- 
cessive. Early v. City of Waco, (Tex. 
Civ.App.) 3 S.W.(2d) 131. 

31. [a] Evidence held sufficient 
to show: (1) Fraud in the assess- 
ment. Harjim, Inc. v. Owens, 52 F. 
(2d) 530; People’s Gaslight & Coke 
Co. v. Stuckart, 121 N.E. 629, 286 Il). 
164. (2) Arbitrary assessment. Cal- 
umet & Chicago Canal & Dock Co. v. 


Stuckart, 113 N.E. 894, 275 Ill. 253. 
(3) Arbitrary and _ intentionally 
wrongful assessment. .T. J. Moss Tie 
Cosette Allen, (Mo.App.) 8 S.W.(2d) 

[b] Evidence held insufficient to 
show: (1) Fraud by assessor. Wible 


vy. City of Bakersfield, 183 P. 291, 42 
Cal.App. 77; First Nat. Bank of Mon- 
roe v. Snohomish County, 158 P. 92, 91 
Wash. 513. (2) Such overvaluation of 
real property as to amount to con- 
structive fraud by assessing officers. 
Crosby v. Kitsap County, 281 P. 494, 
154 Wash. 212. (3) Fraud or mis- 
conduct equivalent to fraud on the 
part of the county board of equaliza- 
tion. Williams v. Garfield Exchange 
Bank of Enid, 134 P. 863, 38 Okl. 539. 
(4) That the assessor had acted arbi- 
trarily. Harvester Bldg. Co. v. Hart- 
ley, 160 P. 971, 98 Kan. 732, 99 Kan. 
73; C. D. Hillman’s Snohomish Coun- 
ty Land & R. Co. v. Snohomish Coun- 
ty, 151 P. 96, 87 Wash. 58. (5) That 


excessive assessment was arbitrary 


and made in disregard of undisputed 
facts and conditions (Harrison Vv. 
Fourche River Valley & I. T. Ry. Co., 
218 S.W. 208, 142 Ark. 118) (6) or 
to raise issue of fraud where board 
of equalization raised assessments 
(Early v. City of Waco, (Tex.Civ. 
App.) 3 S.W.(2d) 131). 

[c] Excessive valuation as evi- 
dence of fraud.—Excessive valuation 
can be considered as evidence of 
fraud, justifying collateral attack on 
the decision of a board of equaliza- 
tion only where it is so grossly out 
of the way as to show that board did 
not act honestly. Early v. City of 
Waco, (Tex.Civ.App.) 3 S.W.(2d) 131. 

[d] Overcoming presumption of 
fraud.—In a suit to enjoin collection 
of taxes, the presumption of fraud 
that might arise from the fact that 
plaintiff's property is assessed at a 
higher valuation than a similar tract 
owned by another is not conclusive of 
overvaluation, in the light of evidence 
indicating rather that the latter prop- 
erty is underassessed than that the 
former is overassessed. Northern 
Pac. R. Co. v. Pierce County, 104 P. 
178, 55 Wash. 108. 


32. [a] Evidence held sufficient 
to show: (1) Good faith of board in 
valuation. Druesdow v. Baker, (Tex. 


Commn.App.) 229 S.W. 493 [rev (Civ. 


App.) 197 S.W. 1043, and aff 44 * -Cr. 
40,. 263° U.S. 187, 68 l.Bd. 212], .3(2) 
Valuation not excessive. Empire Ele- 


vator Co. v. Butler, 123 N.W. 868, 
24 S.D. 434; George C. Bagley Ele- 
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larations are inadmissible.?1 

[§ 1461] (c) Weight and Sufficiency. It has been 
variously stated that, in order to authorize the is- 
suance of an injunction against the collection of a 
tax, the facts necessary to entitle a party to relief 
must be established by a preponderance of the evi- 
dence,?? clear proof,?* clear and convincing testi- 
mony,?* clear and explicit evidence,2° that complain-* 
ant must show that greater injustice will result from 
denying relief than from granting it,?* and that 
every reasonable hypothesis of legal assessment 
must be excluded.?7 
in which the evidence was held sufficient or in- 
sufficient to authorize the granting or refusal of an 
injunction,”® or to establish certain matters relat- 
ing to the validity of the tax generally,?® the as- 
sessment generally,?° fraud or arbitrariness in as- 
sessment,*+ valuation of the property,?? discrimi- 


In the notes are collected cases 


vator Co. v. Butler, 123 N.W. 866, 24 
S.D. 429; Druesdow v. Baker, supra. 
(8) Excessive valuation. Chicago & 
N. W. Ry. Co. v. Eveland, 13 F.(2d) 
442 [cert gr 47 S.Ct. 112, 273 U.S. 680, 
71 L.Ed, 837, and cert dism 47 S.Ct. 
332, 273 U.S. 740, 775, 71 L.Ed. 886]; 
People’s Gaslight & Coke Co. v. Stuck- 
art, 121 N.E. 629, 286 Ill. 164; Finch 
v. Grays Harbor County, 209 P. 833, 
121 Wash. 486, 24 A.L.R. 644; Grays 
Harbor Const. Co. v. Grays Harbor 
County, 168 P. 1138, 99 Wash. 184. 
(4) Valuation far below the market 
value. Bohler vy. Callaway, 45 S.Ct. 
431, 267 U.S. 479, 69 L.Ed. 745 [aff 
291 F. 243). (5) Authority to increase 
valuations of property. Washington 


crease. Brundrett v. Lucas, 
Civ.App.) 194 S.W. 613. (7) That 
bank stock was.-assessed at full 
statutory value. Brinkerhoff-Faris 
Trust & Savings Co. v. Hill, (Mo.) 
42 S.W.(2d) 23 [conforming to Sup. 
Ct. | 50 S.Ct. 451, 281 U.S: 673, 74 L. 
Ed. 1107 (rev -19 S.W.(2d) 746, 323 
Mo. 180 [cert den 50 S.Ct. 86, 280 U.S. 
604, 74 L.Ed. 648, and order revoked 
152, 280 U.S. 550, 74 L.Ed. 
608])]. (8) Franchise without value 
which could be assessed for taxation. 
Willapa Electric Co. v. Pacific Coun- 
ty, 295 P. 152, 160 Wash. 412 [op am 
2 P.(2d) 724]. 

[b] Evidence held insufficient to 
show: (1) Excessive valuation. Un- 
ion Sulphur Co. v. Reid, 271 F. 978; 
Mississippi Valley Life Ins. Co. v. 
Storm, 171 N.E. 134, 339 Ill. 245; City 
of Tyler v. Rowland, (Tex.Civ.App.) 
297 S.W. 923 [rev on other grounds 
(Commn.App.) 5 S.W.(2d) 756]; C. D. 
Hillman’s Snohomish County Land & 
R. Co. v. Snohomish County, 151 P. 96, 
87 Wash. 58; Northern Pac. Ry. Co. 
v. Pierce County, 104 P. 178, 55 Wash. 
108. (2) An agreement by the board 
of equalization to undervalue certain 
property in violation of Const. art 8 
§ 1, requiring all property to be taxed 
according to its value. Chicago, R. I. 
& G. Ry. Co. v. Ratliff, (Tex.Civ.App.) 
177 S.W. 571. (3) That banks in cer- 
tain county were assessed at seventy- 
five per cent of their real value. 
Brundrett v. Lucas, (Tex.Civ.App.) 
194 S.W. 613. (4) That parts of land 
in certain town were assessed below 
market value. Brundrett v, Lucas, 
supra. 

[c] Conclusiveness of receiver- 
ship.—That a railroad, through its in- 
ability to meet interest payments, has 
been placed in the hands of receivers 
pending foreclosure, is not conclusive 
evidence of the nonexistence of in- 
tangible values belonging to such rail- 
road and taxable under Intangible As- 
sets Act (Rev. St. [1911] arts 7407— 
7426). Druesdow v. Baker,’ (Tex. 
Commn.App.) 229 S.W. 493 [rev (Civ. 
App.) 197 S.W. 1048, and aff 44 S.Ct. 
40, 263 U.S. 127, 68 L.Ed. 212). 
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nation,®* notice,?* residence of plaintiff,>> owner- 
ship of the property,*® situs of the property,®* tax- 
ability of the property,?® and other matters.*® 

Parties to a suit, who admit that the 
actual value of property was in excess of its assessed 
value, are estopped from invoking, to sustain the 
assessment, the rule that, where the valuation of 
property is intrusted to the judgment of an officer, 
his decision raises more than a presumption of fact, 
and may not be overthrown by the testimony of two 


Estoppel. 


or three witnesses.%? 
[§ 1462] (8) Dismissal.*1 


33. [a] Evidence held sufficient 
to show: (i) Intentional and syste- 
matic discrimination. Brinkerhoff- 
Faris Trust & Savings Co. v. Hiill, 
(Mo.) 42 S.W.(2d) 23 [conforming 
to Sup. Ct. 50 S.Ct. 451, 281 U.S. 673, 
74 L.Ed. 1107 (rev 19 S.W.(2d) 746. 
32% Mo. 180 [cert den 50 S.Ct. 86, 280 
U.S. 604. 74 L.Ed. 648, and order re- 
voked 50 S.Ct. 152, 280 U.S. 550, 74 
L.iud. 608])]. (2) Discrimination 
against a national bank. Commercial 
Nat. Bank Columbus, Ohio, v. Treas- 
urer of Franklin County, Ohio, 45 F. 
(2d) 213; Public Nat. Bank of New 
York v. Keating, 38 F.(2d) 279 [aff 47 
F.(2d) 561]; Minnehaha Nat. Bank 
v. Anderson, 2 F.(2d) 897. 

[b]. Evidence held insufficient to 
show: (1) Discrimination. Chicago, 
R. I. & G. Ry. Co. v. Ratliff, (Tex.Civ. 
App.) 177 S.W. 571. (2) Discrimina- 
tion entitling plaintiff to injunctive 


relief. Hughes Electric Co. v. Hed- 
strom, 197 N.W. 133, 50 N.D. 522. (3) 
Intentional discrimination. Oregon 


Short Line R. Co. v. Ross, 52 F.(2d) 
695; U.S. v. Board of County Com’rs 
of Osage County, 1 F.(2d) 701 [aff 45 
S.Ct. 507, 267 ‘U.S. 587, 69 L.Ed. 401]; 
Union Sulphur Co. v. Reid, 271 F. 
978; Continental Nat. Bank of Salt 
Lake City v. Naylor, 179 P. 67, 54 
Utah 49. (4) Discrimination against 
a national bank. McFarland v. 
Georgetown Nat. Bank, 270 S.W. 995, 
208 Ky. 7 [aff 47 S.Ct. 467, 273 U.S. 
568, 71 L.Ed, 779]; First Nat. Bank 
v. Christensen, 118 P. 778, 39 Utah 568. 
(5) Discrimination against a nonresi- 
dent corporation. General American 
Tenk Car Corporation v. Day, 46 S.Ct. 
234, 270 U.S. 367, 70 L.Ed. 635. 

34 [a] Evidence held sufficient to 
show: (1) Service of notice of in- 
crease in valuation. Washington 
Fxch. Bank v. Barnett, 111 S.E. 46, 
152 Ga. 704. (2) No notice of assess- 
ment by supervisors. Durbin v. Ohio 
vo, Tie Co., 151 S.W, 12, 151 Ky. 
7 


35. [a] Evidence held sufficient 
to show: (1) Residence of plaintiff 
in state. Boyd v. Dexter, 173 P. 292, 
103 Kan. 247. (2) Nonresidence of 
plaintiff in state. Preston v. Harlan 
County, 150 N-W. 1009, 97 Neb. 667. 

36. [a] Evidence held sufficient 
to show that plaintiff was not owner 
of taxed property. Silverfield v. Mult- 
nomah County, 192 P. 413, 97 Or. 483. 

[b] Evidence held insufficient to 
show plaintiff’s title to the property 
affected. Bernstein v. Clement, 56 
So. 902, 129 La. 824. 

87.- [a] Evidence held sufficient 
to show situs of property in taxing 
district. Honest v. Gann, 244 P. 233, 
120 Kan. 365.,. 

[b] Evidence held insufficient to 
show: (1) That vessels p ying be- 
tween the United States and the Ori- 
ent had acquired an actual taxable 
situs in the state of Washington. Ta- 
coma Oriental S. S. Co. v. Tallant, 51 


A complaint for in- 
junction to restrain the collection of a tax will 
be dismissed on payment of the tax.*? 
or complaint must be dismissed where an adequate 
remedy exists at law,*? notwithstanding the objec- 
tion is not in any way raised by defendant;** but 
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dismissal for such reason will be without prejudice 
to enable plaintiff to bring his action at law.*° 

[§ 1463] (9) Trial or Hearing—(a) In General. 
Since suits to enjoin the collection of a tax are 
equitable in nature,#® in deciding them the court 
will resort to equitable principles where possible.*7 
Ordinarily questions of fact are for the court,*® 
but where the case is submitted to a jury on special 
issues, as it may be,*® instructions should be perti- 
nent to the issues®® and not misleading,®! and the 


court should not refuse to give a requested charge 


So a bill 


sidered.°? Any 


F.(2d) 359. (2) That road contracting 
machinery of a corporation was kept 
in an assessment district other than 
that of its principal place of business 
for the greater part of the preceding 


year. Capita] Const. Co. v. City of 
es Moines, 2385 N.W. 476, 211 Iowa 
1228. 

38. [a] Evidence held sufficient 
to show: 


(1) Taxability of property. 
Reid v. Multnomah County, 196 P. 
394, 100 Or. 310 (notes belonging to 
estate of deceased person). (2) That 
property was locally taxable. Ter- 
minal Warehouse Co. v. City of Mil- 
waukee, (Wis.) 2388 N.W. 513. 

39. [a] Evidence -held sufficient 
to show: (1) That petitioner was not 
denied the right of arbitration upon 
valuation of his property. Barnes v. 
Watson, 98 S.E. 500, 148 Ga. 822. (2) 
Abandonment of taxpayer’s demand 
for arbitration. Rogers v. Hamby, 
137 S.E, 231, 163 Ga. 771. (3) Waiver 
by taxpayer of alleged disqualification 
of arbitrators. Rogers v. Hamby, su- 
pra. (4) Levy of tax under subter- 
fuge. Veltmann v. Slator, (Civ.App.) 
219 S.W. 530 [conforming to answers 
eee questions (Tex.) 217 S.W. 
3 p 

[b] Evidence held insufficient to 
show: (1) Fraud of taxpayer in ac- 
quiring government securities before 
the assessment period. City of Dallas 
v. Higginbotham-Bailey-Logan Co., 37 
F.(2d) 513. (2) That the taxes com- 
plained of stand charged on the dupli- 
eate to plaintiff or to anyone else. 
Lamb v. Hetfield, 29 Ind. 280. 

40. Atchison, T. & S. F. Ry. Co. v. 
Sullivan, 173 F. 456, 97 C.C.A. 1. 

41. Dismissal of injunction suits 
generally see Injunctions §§ 594-603. 

42. Belier v. Wilson, 163 P. 861, 
62 Colo. 553. 

[a] Beason for rule.—Upon pay- 
ment of the tax, relief should be 
sought by a claim for refund, if the 
tax was invalid. Belier v.- Wilson, 
163 P. 861, 62 Colo. 553. 

43. Hoey v. Coleman, 46 F. 221. 

Adequacy of legal: remedy generally 
see supra §§ 1429-1435. 

44. Hoey v. Coleman, 46 F, 221. 

[a] Reason for rule.—The objec- 
tion that there is a plain and adequate 
remedy at law is jurisdictional. Hoey 
v. Coleman, 46 F. 221. 


45. Long v. Norman, 289 F. 5. 
46. See supra § 1415. 
47. State v. Superior Court for 


sigveus County, 161 P. 77, 93 Wash. 

48. Malott v. Lapsley, 164 N.E. 640, 
88 Ind.App. 467, 

[a] Whether taxpayers occupied 
store, etc., for use in connection with 
the property, requiring its taxation in 
the township where situated, is a 
question of fact for the court. Malott 
Ye poms eye 164 N.E. 640, 88 Ind.App. 


49. See cases infra notes 50-52. 


that would explain a misleading instruction: given.®? 

[§ 1464}\(b) Scope of Inquiry. On the hearing 
of a suit to enjoin collection of a tax, only such 
questions as are raised by the pleadings will be con- 


question bearing on the liability 


of complainant to taxation or the amount of the 


Submission of issues to jury in 
equity suit generally see Equity §§ 
721-741. 

50. See cases infra this note. 

[a] Iastructions held proper.—(1) 
In a suit to restrain the collection of 
taxes on bank stock, an instruction 
that the true cash market value or 
real value of a commodity such as 
bank stock or land is the amount of 
cash for which such commodity can 
be bought or sold in due course of 
trade was held not objectionable for 
failing to make a distinction between 
the cash market value and the real 
value of property. Porter v. Langley, 
(Tex.Civ.App.) 155 S.W. 1042. (2) In 
a suit by taxpayers to enjoin the com- 
missioners’ court and tax collector 
from. collecting the public building 
and improvement tax for a year as 
having been levied under a _ subter- 
fuge, etc., admission by defendants 
that at least six hundred dollars of 
the special improvement fund had 
been used for general expenses au- 
thorized a peremptory instruction by 
the court that part of the fund had 
been used for general purposes. Velt- 
mann v. Slator, (Civ.App.) 219 S.W. 
530 [conforming to answers to cert 
questions (Tex.) 217 S.W. 378]. 

51. Brown v. First Nat. 
(Tex.Civ.App.) 175 S.W. 1122. 

[a] Instruction held not mislead- 
ing.—Instruction defining ‘equivalent 
to cash,” as used in the court’s charge. 
Brown v. First Nat. Bank, (Tex.Civ. 
App.) 175 Sows 2122: 

52. Brown v. First Nat. Bank, su- 


Bank, 


pra. 

53. Illinois Cent. R. Co. v. Greene, 
3T2 S.Ct, 6915 244 U.S. (555, oi uals 
1309 [aff 209 F. 465]; Thompson v. 
Day, 79 So. 870,143 La. 1086, 8 A.L. 
R. 660° [error dism: 40)°S.Ct. 55,7251 
U.S. 536, 64 L.lMd. 401]; Baker v. Pax- 
ton, 215 P. 257, 29 Wyo. 500. 

[a]. MNlustrations.—(1) In a suit to 
enjoin collection of taxes for an al- 
leged illegal increase of valuations 
under order of the state board of 
equalization where there is no allega- 
tion of illegal discrimination and no 
relief asked by reason thereof, the 
question of illegal discrimination by 
the county board of equalization is 
not before the court, especially as the 
other plaintiffs are not interested 
therein. Baker v. Paxton, 215 P. 257, 
29 Wyo. 500. (2) Refusal to consider 
a contention that, if certain treasury 
securities held by a foreign inter- 
state railroad corporation are taken 
as part of its canital stock, when val- 
uing its intangible property for do- 
mestic taxation, then the mileage of 
controlled lines should be taken into 
account, is not an abuse of discretion, 
when the point was first made on pe- 
tition for rehearing, and was incon- 
sistent with averments in the origi- 
nal and amended bill. Illinois Cent. 
R. Co. v. Greene, 37 &.Ct. 697, 244 U. 
S. 555, 61 L.Ed. 1309 [aff 209 F. 465]. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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taxes with which he is justly chargeable is a proper 
_ subject of inquiry;°* but not the motives or rea- 
-sons for levying the tax in question, unless it is 
charged to have been levied for an unlawful pur- 
pose,°® nor the title of the assessing or collecting 
officers to their offices;°® and it has been held that 
the court, in a suit by a railroad to enjoin the col- 
leetion of taxes levied by local officers on money, 
cannot inquire into the evidence on which the state 
tax commissioners acted in assessing the property 
of the railroad, but must presume that the board 
discharged its duty and considered the money of the 
company in determining the valuation of the prop- 
erty.°’ The law does not contemplate that the 
courts shall attempt to ascertain the amount of taxes 
that would be legally payable by a complainant if 
all of the property liable to taxation had been prop- 
erly assessed, where it appears that much property 
subject to the assessment was not assessed;58 the 
remedy in such a ease is a duly authorized and 
proper assessment of all property liable to be as- 
sessed.°? 

Estoppel to deny ownership. <A county having 
eharged property as belonging to plaintiff and list- 
ed it as his property is estopped to deny his own- 
ership in a suit to enjoin the collection of the tax.®® 

On motion for preliminary injunction generally 
the merits of the case will not be considered, but 
will be left for proof at the trial.®1 

[§ 1465] (c) Findings. In accordance with the 
rule in injunction proceedings generally,®? the find- 


54. Hills v. National Albany Exch. 
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ings in a suit to restrain collection of a tax must 
be within the issues made by the pleadings,®? and 
should be consistent with each other.*¢ A special 
finding is not insufficient because not finding that 
the treasurer was threatening to levy and sell, where 
the law made it a duty of such officer to levy and 
sell on failure to pay.®> <A finding merely that 
plaintiff had acquired from the county the right to 
cut and remove timber on county school lands does 
not show that title to the timber, while standing on 
the Jand, was in him.®¢ 

[§ 1466] (10) Decree and Relief Granted—(a) 
In General. When a court of equity acquires juris- 
diction of a suit to enjoin the collection of an ille- 
gal tax, it may settle fully the rights of the parties 
as to the entire subject matter of the litigation,®? 
notwithstanding a subsequent wrongful sale of the 
property by defendant for taxes.°® Where the en- 
tire assessment of the tax is illegal, the collection 
of the entire tax on property thus illegally assessed 
may be enjoined;®® but if any separable portion 
of the tax is just and legal, only the remainder 
should be enjoined, not the whole; and the same 
rule applies where the tax as a whole is found to 
be excessive in amount.*® Subject to this rule, the 
court may so frame its decree as to give the suc- 
cessful complainant complete protection against any 
attempt to enforce the tax or against any semblance 
of lability for it;*! but the judgment should be con- 
fined to the issues raised by the pleadings.‘2 Where 
a suit is brought by plaintiff on his own behalf and 


Ariz.—Cochise County v. Copper 


Bank, 105 U.S. 319, 26 L:Ed: 1052; 
Hills v. National Albany Exch. Bank, 
$2093. 
Logansport v. Seybold, 59 Ind. 


; Lambeth v. De Bellevue, 24 La. 
Ann. 394. 

57. Clark v. Vandalia R. Co., 86 
N.E. 851, 172 Ind. 409. 

58. Folsom v. First Nat. Bank, 
121 So. 559. 97 Fla. 425; Folsom v. 
First Nat. Bank, 121 So. 560, 97 Fla. 
424: Roberts v. American Nat. Bank 
of Pensacola, 121 So. 554, 97 Fla. 411. 

[a] Reason for rule ‘It is not 
practicable, if possible, to ascertain 
with any degree of certainty what the 
amount of complainant’s tax would 
be had all property been properly as- 
sessed, particularly when the com- 
plaint is that large quantities of prop- 
erty subject to assessment were not 
assessed at all.” Roberts vy. Ameri- 
can Nat. Bank of Pensacola, 121 So. 
554, 558, 97 Fla. 411. 

59. Folsom v. First Nat. Bank, 121 
So. 559, 97 Fla. 425; Folsom v. First 
Nat. Bank, 121 So. 560, 97 Fla, 424; 
Roberts v. American Nat. Bank of 
Pensacola, 121 So. 554, 97 Fla. 411. 

60. Brandirff v. Harrison County, 
50 Iowa 164. 

61. Brown v. Ward, 216 N.Y.S. 402. 

62. See Injunctions § 614. 

63. See case infra this note. 

[a] Finding held proper under 
pleadings.— Where the pleadings in a 
taxpayer’s injunction suit merely 
raised the issue of illegality of an in- 
erease of assessment, a finding that 
the taxpayer’s tender of taxes, based 
on the original assessment, was suf. 
ficient is not error. Rowland v. City 
of Tyler, (T’ex.Commn.App.) b Save 
(24) 756 [rev (Civ.App.)- 297 S.W. 


923). 
ex See case infra this note. 
[a] Findings held proper.—In a 


suit by a railroad’s receivers to re- 
strain collection of taxes on the value 
of intangibles under Intangible As- 
sets Act (Rev. St. [1911] arts 7407— 
7426), where the trial court found 
that the tangible properties of the 
road in the county had been assessed 


the intangible values apportioned to 
the county were six hundred thousand 
dollars, making the total some three 
million, eight hundred thousand dol- 
lars, which were assessed at about 
forty-five per cent, and that the total 
properties of the railroad in the coun- 
ty were assessed at less than fifty 
per cent of their value, while other 
property was assessed at least fifty 
per cent, the further finding that 
there had been no _ discrimination 
against the railroad and in favor of 
taxpayers generally was proper, as 
was the determination that there was 
no discrimination and consequent vi- 
olation of the uniformity and equality 
taxation clause of the constitution 
with reference to taxation. ruesdow 
v. Baker, (Tex.Commn.App.) 229 S. 
Ww. 493 [rev (Civ.App.) 197 S.W. 1048, 
and aff 44 S.Ct. 40, 268 U.S. 137, 68 
L.Ed. 212]. 

65. Warrick v. Spry, 97 N.E. 361, 
49 Ind.App: 327. 


66. Montgomery v. Peach River 
Lumber Co., 117 S.W. 1061, 54 Tex. 
Sone: 143 [error dism 124 S.W. 
904]. ; 

or. Shaffer v. Carter, 40 S.Ct. 221, 
252 U.S. 37. 64 L.Ed. 445; Tiller v. 
Excelsior Coal, etc, Corp., 65 S.E. 
507, 110 Va. 151. 

68. Colorado Farm, etc., Co. v. 


Beerbohm, 96 P. 4438, 43 Colo. 464. 

[a] Thus the court having ac- 
quired jurisdiction of an action to re- 
strain enforcement of taxes against 
property exempt by law from taxa- 
tion, the subsequent wrongful act of 
defendant in selling the property for 
the taxes will not deprive it of the 
power to grant such ultimate relief as 
plaintiff may be entitled to on such 
facts occurring during pendency of 
the suit and fully presented_ by 
the supplemental complaint. Colo- 
rado Farm, etc., Co. v. Beerbohm, 96 
P. 443, 43 Colo. 464. 

69. Folsom v. Bank of Maione, 120 


‘So. 319, 97 Fla. 433; Folsom vy. Bank 


of Greenwood, 120 So. 317, 97 Fla. 426. 
70. U.S.—Cottle vy. Union Pac. R. 

Cope Ott 89. b19E CO. Cea 37h; Wohi t= 

ney Nat. Bank v. Parker, 41 F. 402. 


Queen Consol. Min. Co., 71 P. 946, 8 
Ariz, 221. 

Fla.—Folsom y. Bank of Malone, 
120 So. 319, 97 Fla. 433; Folsom v. 
Bank of Greenwood, 120 So. 317, 97 
Fla, 426. 

IlJ].—Centralia Gas & Electric Co. 
v. Wilson, 125 N.E. 297, 290 Ill. 294; 
Briscoe v. Allison, 43 I?]. 291. 

Kan.—Citizens’ Nat. Bank vy. Board 
of Com’rs of Lyon County, 111 P. 496, 
83 Kan. 376. 

229 S.W. 


Ky.—Lowther v. 
705, 191 Ky. 284. 

Mich.—Pillsbury vy. Humphrey, 26 
Mich. 245; Merrill v. Humphrey, 24 
Mich. 170; Palmer vy. Napoleon Tp., 
16 Mich. 176. 

Neb.—Bowen v. Holt County, 164 
N.W. 6538, 101 Neb. 642; Wead v. Oma- 
ha, 102 N.W. 675, 73 Neb. 321. 

N.C.—Southern’ R. Co. v. Mecklen- 
pure County, 61 S.E. 690, 148 N.C. 


Moore, 


Pa.—Luzerne County Gas & Elec- 
tric Co. v. Morgan, 70 Pa.Super. 60; 
Bell Telephone Co. of Pennsylvania v. 
Harrisburg, 53 Pa.Super. 458. 

Wash.—Coolidge v. Pierce County, 
68 P. 391, 28 Wash. 95. 


71. Drummer v. Cox, 46 N.E. 716, 
165 Ill. 648; Florer v. Sherwood, 28 
N.E. 71, 128 Ind. 495; Folkerts v. 


Power, 3 N.W. 857, 42 Mich. 283; Gray 
v. Stiles, 49 P. 1083, 6 Okl. 455. 


. 72. Cicero v. Williamson, 91 Ind. 
541; Beach v. Shoenmaker, 18 Kan. 
147; Brown v. First Nat. Bank, (Tex. 


Civ. App.) 175 S.W. 1122. 5 
[a] Injunction as to future years. 
—Injunction to restrain a county 
treasurer and his successors from 
collecting a certain tax for any and 
all future years cannot be granted 
on a bill in which the county treas- 
urer is the only defendant, and which 
only complains of the tax for a single 
year, although the bill contains a 
prayer for other and further relief. 
Beach v. Shoenmaker, 18 Kan. 147. 
[b] Joint plaintiffs —A separate 
decree cannot be rendered in favor of 
one of the joint plaintiffs, in an ac- 
tion to enjoin the collection of tax- 
es for failure to give notice. Cicero 
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“on behalf of numerous other landholders,” who 
are not named and whose properties are not set 
forth with certainty, judgment cannot be entered 
in their favor.7? If the issues are found for defend- 
ant municipality, it is entitled to a judgment for 
the sale of the property to pay the tax;** or if 
nothing is found but a defect in the tax proceed- 
ings, the case may be continued to enable defend- 
ant to amend or cure it.7® Where plaintiff fails to 
prove the facts necessary to establish his case, the 
proceedings must-be dismissed,’ but judgment final 
for taxes and against the principals and sureties 
on the injunction bond should not be entered until 
entry of the final decree.*? 

Extension of time to assess and collect. Where 
the injunction proceedings have prevented the tax 
assessment and collection within the statutory time, 
the court may extend the time by order.?® 

Enjoining collection of entire levy. Under stat- 
utes so providing, if the court of last resort should 
find a state levy to be wholly illegal, it may enjoin 
collection of the entire levy.*® 

Correction of error in computation. A discrepan- 
cy in computing the tax after enjoining collection 
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of a portion thereof being a public matter, oppor- 
tunity to correct the mistake will be given, notwith- , 
standing failure of the aggrieved party to raise 
the question.®® ~ . 

[§ 1467] (b) Construction, Operation, and Ef- 
fect of Decree. Rules applicable to the construction 
of decrees in injunction suits generally*! apply in 
the case of a final decree awarding or refusing an 
injunction to restrain collection of a tax.8? Al- 
though a judgment, enjoining a county treasurer 
from collecting a tax levied under an assessed val- 
uation fixed by the state tax commission is binding 
on the commission,’? an injunction against the col- 
lection of taxes on certain property does not pre- 
vent assessment thereof as omitted property.*4 A 
decree enjoining the collect of a tax forecloses the 
question of the existence of an adequate remedy at 
law,®® and it cannot successfully be raised to defeat 
ancillary relief by way of injunction in aid of the 
decree.*® 

[§ 1468] (11) Costs, Fees, Penalties, and Inter- 
est. The matter of costs and attorney’s fees is reg- 
ulated by the local statute;** and it is error to 
award attorney’s fees for which there is no war- 


v. Williamson, 91 Ind. 541. 

[ec] Affirmative judgment for ex- 
cess.—Pleadings alleging that a tax 
was illegal, because levied on prop- 
erty of plaintiffs at a greater propor- 
tionate valuation than that of other 
owners, do not sustain an affirmative 
judgment for the excess in favor of 
one plaintiff which had paid the tax. 
Brown v. First Nat. Bank, (Tex.Civ. 
App.) 175 S.W. 1122. 


73. Powell v. Durr, 9 OhioApp. 
237. 
74, Central Covington y. Park, 56 


S.W. 650, 21 Ky.L. 1847. . 

75. Kelly v. Belcher, 1 Tex.A.Civ. 
Cas. § 1126. , 

76. Brockhaus y. Baysinger, 126 P. 
223, 34 Okl. 483. 

[a] Rule applied where, in a suit 
to restrain the collection of taxes 
levied in 1905 as excessive, plaintiff 
failed to prove that the property was 
assessed at more than its fair cash 
-value. Brockhaus v. Baysinger, 126 
P. 228, 34 Okl. 483. 

Dismissal of bill or complaint see 
supra § 1462. 

77. Bullen v. Smith, 111 So. 454, 
146 Miss. 316. 

[a] Rule applied.—It is error to 
enter judgment final on the judgment 
bond on dissolution of the temporary 
injunction where there is an amended 
bill on file pending and undisposed of. 
are v. Smith, 111 So. 454, 146 Miss. 
3 


78. St. Louis Southwestern Ry. Co. 
v. Yates, 23 F.(2d) 283. 

79. El Reno Wholesale Grocery Co. 
v. Taylor, 209 P. 749, 87 Okl. 140 (ap- 
plying Sess. L. [1921] c 25 § 7). 

80. Paxton vy. Ohio Fuel Supply 
Co., 11 F.(2d) 740 [aff 1 F.(2d) 662]. 

81. See Injunctions § 657. 

$2. See cases infra this note and 
section. 

[a] Construction of particular de- 
crees.—(1) A judgment dissolving an 
order restraining collection of a tax 
is not a final disposition of the ac- 
tion, but an adjudication that, on the 
evidence offered, the tax should be 
sustained and the restraining order 
dissolved. Norfolk-Southern R. Co. 
v. Forbes, 124 S.E. 132, 188 N.C. 151. 
(2) Where the court, in an original 
decree permanently enjoining the 
county treasurer from collecting cer- 
tain taxes levied under Acts 40th Gen. 
Assem. ec 48, reserved the right to di- 
rect, by a further order, disposition 
of taxes already collected by him, the 
subsequent decree directing the treas- 
urer in that respect, in accordance 


(290 Tl. 375, 8 L.R.A. 792; 


with Acts 40th Gen. Assem. (Extra 
Sess.) c 24, was not a modification of 
the former decree, but was in itself a 
final order of the court. Wilcox v. 
Miner, 205 N.W. 847,'201 Iowa, 476. 
(3) A decree enjoining collection of 
assessment for taxes of a parcel of 
ground designated as a mining claim 
until the claim shall have been pur- 
chased from the United States as pro- 
vided by law, rendered on a com- 
plaint alleging that an assessment on 
the claim was unlawful because the 
legal title thereto was in the United 
States, merely adjudges the mining 
claim, as such, not subject to taxa- 
tion, because the legal title remains 
in the United States, and does not de- 
termine the question of the right to 
tax the surface ground when it is used 
and has a separate and independent 
value for other than mining purposes. 


Cobban v. Meagher, 118 P. 290, 42 
Mont. 399. 
83. State v. Klinginsmith, 155 P. 


945, 97 Kan. 574. 

84. Kelly v. Jones, 125 N.E. 334, 
Blondel v. 
Woodbury County, 212 N.W. 335, 203 
Iowa 1099. 

[a] Rule applied.—(1) Where an 
injunction is sought against the col- 
lection of taxes assessed on plaintiff 
for property which he does not own, 
and it appears to be impossible to sep- 
arate the tax on property owned from 
that on property not owned, granting 
the relief prayed for does not prej- 
udice the right to assess plaintiff 
thereafter for the property owned as 
omitted property. Kelly y. Jones, 125 
N.E.. 334, 290 Ill. 375, 8: A.L.R. 792) 
(2) An injunction against collection 
by the county treasurer of taxes on 
certain property does not prevent the 
county auditor from assessing it as 
omitted property. Blondel vy. Wood- 
bury County, 212 N.W. 335, 203 Iowa 

85. Gunter v. Atlantic Coast Line 
R. *Co., 26 S.Ct. 252, 200 U.S. 273, 50 
L.Ed. 477. 

&6. Gunter v. Atlantic Coast Line 
R. Co., supra. 

87. See statutory provisions; 
cases infra this note. 

[a]  Constitutionality.—A statute, 
providing that the attorney at law 
who represents the tax collector in 
an injunction proceeding wherein the 
tax collector is sought to be restrain- 
ed from collecting taxes shall receive 
a commission of ten per cent on the 
amount to be collected to be paid by 
plaintiff who is cast in the injunc- 


and 


tion, is not unconstitutional as deny- 
ing equal protection of the law. Lig- 
uidating Com’rs of New Orleans 
Warehouse Co. v. Marrero, 30 So. 305, 
106 La. 130. 

[b] Dissolution of preliminary in- 
junction.—In Louisiana the statutory 
attorney’s fees and penalties provid- 
ed by Act (1898) No. 170 p 3873 § 56, 
on the dissolution of an injunction 
restraining the collection of taxes, 
are recoverable on local and parish ~ 
taxes aS well as on state taxes. Guif 
Refining Co. of Louisiana vy. Phillips, 
11 F.(2d) 967 [aff 5 F.(2d) 514, and 
cert den 47 S.Ct. 93, 273 U.S. 697,771 
L.Ed. 845]; Gulf Refining Co. of Lou- 
isiana v. Sandlin, 11 F.(2d) 967 [aff 
5 F.(2d) 514 and cert den 47 S.Ct. 
93, 273 U.S. 697, 71 L.Ed. 845]; How- 
cott v. Smart, 51 So. 64, 125 La. 50. 

[ec] Discretion of court.—Under 
Ark. Acts (1923) pp 180, 131 §§ 2, 5 
the court may fix the compensation to 
be paid special counsel appointed by 
the attorney-general in an action to 
restrain collection of taxes. St. Louis 
Southwestern Ry. Co. v. Yates, 23 F. 
(2d) 283. 

[d] Good faith of sheriff acting 
under color of legal authority is im- 
material under a statute providing 
that a party succeeding in an action 
in equity shall recover his costs 
against any one who is not a nominal 
defendant. Gates y. Barrett, 79 Ky. 


295, 2 Ky.L. 318. 


[e] Statutory fee allowed under 
statute fixing attorney’s fees at ten 
per cent of amount of taxes involved 
in unsuccessful suit for injunction. 
Carson Petroleum Co. v. Vial, 117 So. 
432, 166 La. 378 [appeal and error 
dism, £9 \SCt.:/24) 278" US: ‘5GOmirer iy 
Ed. 505, and rev on other grounds 


49° S.Ct. 292,,5279 “U.S: 95,173  Aoma, 
626]; Texas & P. Ry. Co. v. Flour- 
noy, 54 So. 475, 128 La. 71; Tulane 


University v. Bd. of Assessors, 40 So. 
445, 115 La. 1025; Globe Lumber Co. 
v. Clement, 34 So. 595, 110 La. 438. 
[f] Manner of collection.—(1) 
Statutory provision regarding manner 
of collection of attorney’s fees by tax 
collector is purely directory where 
fees are in contest (Act No. 170 of 
1898, § 56). Snowden y. Red River 
and Bayou des Glaises Levee and 
Drainage Dist., 134 So. 389; Id., 134 So. 
394. Certiorari dism Snowden y. Req 
River & Bayou Des Glaises Levee & 
Drainage Dist. of Louisiana, 52 S.Ct. 
198. (2) Costs are allowed on the Au- 
ditor General’s appeal bond on affirm- 
ance of a decree clearing the title of 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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rant in the statute.8® A tax collector to whom a 
warrant regular on its face for the collection of 
illegal taxes is directed is not liable for costs of 
an injunction restraining the collection.8® In some 
states the law also provides for the imposition of 
a penalty, generally in the form of a heavy percent- 
age, as damages for an unsuccessful attempt to 
enjoin the collection of taxes.°® Where delinquent 
taxes were invalid in part only, the rate of interest 
complainant should pay as a condition to an in- 
junction against the collection of the part that was 
void is discretionary with the chancellor.®? 

-{§ 1469] (12) Appeal and Error. 
complainants cannot urge a defect in the assessment 
not pointed out by their pleadings below.°? In an 
action to enjoin collection of a tax, the court on 
appeal will correct a manifest clerical error of the 
assessor.®* Findings of the trial court, supported 
by evidence, will not be disturbed;®4 nor, in the 
absence of abuse of discretion, will the judgment 
as to costs, where the taxing of costs is, by stat- 
ute, left to the diseretion of the trial court.25> In 
a suit to enjoin further collection of illegal taxes 
which had been paid in part, state and county offi- 
cers against whom no costs are awarded have no 
interest in, and cannot appeal frem, that part of 
the decree which directs the refunding of the tax.°% 

[§ 1470] 3. Removal of Cloud on Title.°7 A court 
of equity has jurisdiction to remove a tax lien con- 
stituting a cloud on title.°* Where a tax is a valid 
claim, and is legally assessed, but there are defects 
arising in the course of the enforcement of its col- 
lection rendering the levy illegal, the taxpayer is, 
under the rule prevailing in some jurisdictions, en- 
titled to have the levy removed, as a cloud on his 
title,?® but only on condition of paying the tax.+ 
Under a statute authorizing an action to test the 


TAXATION 


On appeal, 
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validity of any tax sale, certificate, or deed, the 
action lies in the absence of such sale, certificate, 
or deed to test the legality of a tax under which 
property is forfeited for nonpayment.? 

[§ 1471] 4. Certiorari.? In accordance with the 
general rule,* where he has an adequate remedy in 
another form, certiorari will not ordinarily lie for 
the relief of one against whom a tax collector was 
proceeding by virtue of a warrant from the county 
board.’ In such case, moreover, a certiorari to the 


board would be ineffective since it would bring up. 


only such proceedings as still remain before it® and 
would not remove the warrant in the hands of the 
collector;’ and it has been said that there -is no 
precedent for sending a certiorari to the collector, 
a ministerial officer, for the purpose of examining 
the warrant under which he is acting,® or to inquire 
into the title by which he holds office.2 Where the 
action of a tax collector is held to be both judicial 
and ministerial, however, the writ of certiorari af- 
fords the proper remedy against a distress warrant 
illegally issued to collect taxes.1° — 

[§ 1472] 5. Mandamus. Mandamus to compel 
cancellation of a tax will not issue where a portion 
of the tax levied was authorized, unless there is 
an offer to pay the amount due.14 

[§ 1473] 6. Actions at Law—a. Right of Action 
and Form of Remedy—(1) Action for Damages 
Generally. An unauthorized levy and sale of prop- 
erty by a tax collector constitutes a conversion 
thereof entitling the owner to recover its value;12 
and so a person aggrieved by the wrongful enforce- 
ment against his person or property of a tax ille- 
gally levied or collected or for which he is not liable 
may maintain an action for damages against the 
tax collector, or a purchaser from him.13 Hig rem- 
edy may be, according to the local practice and the 


lands from a void and clearly illegal); Central Lumber Co. v. May, 78 So.] Quieting title:—Continued 


assessment. Flint & P. M. Ry. Co. v.| 660, 143 La. 420; Tremont Lumber Co. 
Auditor General, 2 N.W. 835, 41 Mich.| v. May, 78 So. 650, 143 La. 389). (6) 


As against tax title see infra §§ 
1988-2001. 


635. 

88. Wilson v. Weber, 3 Ill.App. 125 
{aff 96 Ill. 454] (attorney-general and 
state’s attorneys rendering ex Officio 
service). ; 

fa] In Florida, in a suit by a prop- 
erty owner to restrain a tax collector 
from seizing personal property for a 
tax assessed against it, where the de- 
cree is against the owner, there is no 
authority for including in such decree 
an amount to be paid by such com- 
plainant as attorney’s fees to defend- 
ant. Bass v. Alderman, 90 So. 378, 82 

. 490. 
aa Drake v. Phillips, 40 Ill. 388. 

90. See statutory provisions; and 
cases infra this note. 

[a] Statutory penalty allowed.— 
Rio Grande R. Co. v. Scanlan, 44 Tex. 

9. 
oA Application of statutes.—(1) 
Penalties fixed by statute as damages 
for an unsuccessful attempt to enjoin 
the collection of taxes are limited to 
the statutory amount. Bullen v. Smith, 
111 So. 454, 146 Miss. 316. (2) They 
apply only to the taxes in dispute 
(Rogers v. Kansas City, etc., R. Coz, 
29 P. 761, 48 Kan. 471), (3) and do not 
attach to taxes admitted to be due and 
tendered before commencement of the 
suit (Rogers v. Kansas City, "etejaR. 
Co., supra), (4) or as to the amount 
remaining due where complainant 
paid the amount he deemed legally 
due, although the payment was not 
sufficient, complainant in such case 
being required to pay only legal _in- 
terest thereon (Cottle v. Union Pac. 
Wor, 200i wy 39.4 oC. Cok 371); 
(5) nor should they be imposed in 
case of doubt whether plaintiff ten- 
dered the uncontested part _uncondi- 
tionally or conditionally (Louisiana 


A statute imposing a penalty of one 
hundred per cent as damages for 
wrongfully enjoining the collection of 
taxes does not apply to assessments 
made under an order of court to pay 
a judgment against the parish (Wil- 
son v. Anderson, 28 La.Ann. 261), (7) 
nor does it apply when one other than 
the person to whom the taxes are as- 
sessed sues out the injunction, and 
the original taxpayer can only do it 
prior to the forfeiture (Geren v. Gru- 
ber, 26 La.Ann. 694). 

[ec] Restraining enforcement of 
penalty.—A penalty for delinquency, 
imposed on a reassessment, whith 
was in part illegal, cannot be legally 
enforced; but, where the reassess- 
ment was made necessary by false re- 
turns by the taxpayer, a court of equi- 
ty will not grant relief by injunction 
against enforcement of the penalty 
on that part of the reassessment 
which was. valid. Singer Sewing 
Mach. Co. vy. Cooper, 263 F. 994. 

91. Ritterbusch v. Atchison, T. & 
Sok. Ry. Co., 198: F. 46, 117 C.C.A..153 
[appeal dism 35 S.Ct. 201, 235 U.S. 
683, 59 L.Ed. 423]. 

92. Hubbard v. Winsor, 15 Mich. 
146. 

93. Woodburn y. Skagit County, 
206 P. 834, 120 Wash. 58. 

94. Jaggar v. David, 250 P. 260, 121 
Kan. 737. 

95. Emporia v. Whittlesey, 20 Kan. 
Bots 

Costs, fees, and penalties see supra 

1468. 

: 96. Rutz v. Calhoun, 100 Ill. 392. 

97. Cross references: 

uieting title: 

Genlseally see Quieting Title 51 C.J. 
p 125 et seq. 


In behalf of tax title see infra §§ 
1978-1981. 

Taxes and assessments as constitut- 
ing cloud on title generally see 
Quieting Title §§ 51-54. 

Injunction to restrain collection of 
tax constituting cloud on title see 
supra § 1437. 

Removal of assessment constituting 
cloud on title by vacation or cancel- 
ie of assessment see supra § 
$8. Port Angeles Western R. Co. 

bidet County, Wash., 20 F.(2a) 

99. Hamilton, ete, Co. v. L’Anse 
Tp., 65 N.W. 282, 107 Mich. 419. 

1. Hamilton, ete, Co. v. L’Anse 
Tp., Supra. 

2. Northern Pac. Ry. Co. vy. State, 
220 N.W. 441, 57 N.D. 13; North- 
western Improvement Co. v. State, 
220 N.W. 436, 57 N.D. 1. 

3. Certiorari to review assessment 
see supra §§ 1100-1119. 

4 See Certiorari § 53. 

5. People vy. Queens County, 1 Hill 
(N.Y.) 195. 

6. People v. Queens County, supra. 

7. People v. Queens County, supra. 

8. People v. Queens County, supra. 

9. People’ v. Queens County, supra. 

10. Saunders v. Russell, 10 Lea 
(Tenn,) 293; Spears v. Loague, 6 
Coldw. (Tenn.) 420. 

11. Grand Rapids, ete, R. Co. v. 
Auditor-Gen., 107 N.W. 1075, 144 
Mich. 77. 

12. Veit v. Graff, 37 Ind. 253; Rob- 
inson vy. Youngblood, 103 N.H. 347, 54 
Ind.App. 669. : 

13. Florida Packing, etce., Co. v. 
Carney, 41 So. 190, 51 Fla. 190; Parry 
Mfg. Co. v. Fink, 139 N.W. 8638, 93 
Neb. 137; Hughes v. Carr, 172 P. 224, 

\ 
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circumstances of the particular case, in the form 
of trover and conversion,!* trespass,!® or, where 
he was placed under arrest, assault and false im- 
prisonment;!*® or he may have an action of assump- 
sit against the county or municipality.17 The action 
of a sheriff in collecting taxes in excess of the con- 
stitutional limits is not, however, a trespass vi et 
armis within a statute authorizing the issuance of 
a capias ad satisfaciendum on judgments for such 
a trespass,!® and a person who assists a tax collec- 
tor in making a legal levy will not become a tres- 
passer by a subsequent abuse by the officer of his 
authority.?® 

Election of remedy. Plaintiff has an election to 
treat a wrongful assessment whereby he was ar- 
rested and imprisoned for nonpayment thereof as 
the cause of the injury, and declare in case; or to 
regard the arrest by the collector as the act of the 
selectmen, and declare in trespass.”° 

[§ 1474] (2) Replevin?'—(a) In General—aa. 
Right of Person Charged with Tax—(aa) Seizure 
under Warrant Valid on Face—aaa. In General. 
Property seized by a collector of taxes for the tax 


101 Wash. 109. 


TAXATION 


collection, which the collector has en- 


[§§ 1473-1474 


assessed on it is in custodia legis as if taken on ex- 
ecution.22. In many jurisdictions statutes prohibit 
replevin of property taken for a tax levied under 
any law of the state,?* and, although it has been 
held that, in the absence of statutory provision, an 
action of replevin will lie against the collector of 
taxes for goods wrongfully detained by him,’* the 
general rule is well settled that, where an officer 
distrains property for payment of taxes under .a 
warrant valid on its face, the person chargeable with 
the payment of the taxes cannot maintain replevin 
against him for the possession of the property ;°* 
and a statute by virtue of which replevin may be 
prosecuted without asking for the immediate pos- 
session of the property does not change the general 
rule2® which is simply an application of the rule 
that an officer is protected by process fair on its 
face.27 The main object of the statutes prohibit- 
ing replevin for property seized for taxes is to pre- 
vent delays in the collection of the public revenue, 
and to drive parties claiming property so seized 
to some other remedy, which should not, during the 
litigation, prevent the prompt collection of the 


76, 123 Mich. 357; Forster v. Brown, 
77 N.W. 646, 119 Mich. 86; Scott v. 


= La. Pieks 


[a] Action against city treasurer.| forced. Westfall v. Preston, 49 N.Y. 
—Where, after expiration of the time] 349. 
for assessment for a year, plaintiff 16. Kerr v. Atwood, 74 N.E. 917, 


shipped to a member of a corporation 
sample buggies for exhibition which 
were stored in the place of business 
of the corporation, but never became 
its property, a levy on the buggies for 
delinquent taxes of the corporation 
and sale thereof was wrongful, and 
rendered the city treasurer liable for 
their value. Parry Mfg. Co. v. Fink. 
139 N.W. 863, 93 Neb. 137. 

{[b] Action against  collector.— 
Where a tax collector, without author- 
ity, by seizure and threatened sale of 
property, forcibly and against the 
protest of a party, collects from him 
a sum for taxes which such party is 
under no legal obligation to pay, and 
which such officer had no legal au- 
thority to demand, such party can 
recover from the officer the sum so 
collected, with interest. Florida 
Packing, ete., Co. v. Carney, 41 So. 
1190, 512° Fla. 190. 

[ec] Wrongful distrainment and 
sale.—The moving of assessed saloon 
fixtures from the storeroom to a ware- 
house when the prohibition law went 
into effect was not a ‘‘dissipation” of 
such property, within Remington 
Code (1915) § 9249, authorizing the 
county treasurer immediately to dis- 
train it, and distrainment and sale of 
such proprety entitled the taxpayer 
to damages. Hughes v. Carr, 172 P. 
224, 101 Wash. 109. 

14. Brocking v. O’Bryan, 112 S.W. 

631, 129 Ky. 543; Pierce v. Benjamin, 
(Mass.) 356, 25 Am.D. 396; 
Wright y. Jones, 38 S.W. 249, 14 Tex. 
Civ.App. 423. 
Rule applied.—The purchaser 
of property at a void tax sale, who 
takes it and converts it to his own 
use, is liable to the owner for con- 
version, although the owner may, at 
his election, sue for the property. 
Brocking v. O’Bryan, 112 S.W. 631, 
129 Ky. 548. 

15., Perry v., Buss, 15.N.H. 222; 
Henry v. Sargeant, 13 N.H. 321, 40 
Am.D. 146; Pickering v.*Coleman, 12 
N.H. 148; Walker v. Cochran, 8 N.H. 
166; Westfall v. Preston, 49 N.Y. 
349; Clark v. Smith, 65 N.Y.S. 646, 
31 Misc. 490; Crandall v. James, 6 R. 
I. 144; Hughes v. Kelley, 38 A. 91, 69 
Vt. 443. 

[a] County supervisors are liable 
as trespassers, where they have acted 
without jurisdiction in imposing a 
tax and in issuing a warrant for its 


188 Mass. 506. 

17. Conn.—Bailey v. Goshen, 32 
Conn. 546, 87 Am.D. 191. 

Ind.-—Hennel y. Vanderburgh Coun- 
ty, 31 N.E. 462, 132 Ind. 32. 

Me.—Ware v. Percival, 61 Me. 391, 
14 Am.R. 565. 

Mass.—Dow v. Sudbury First Par- 
ish, 5 Metc. 73; Torrey v. Millbury, 
21 Pick. 64. 

San eat ot v. Beardsley, 38 Barb. 

R.I.—St. Mary’s Church vy. Tripp, 
14 R.I. 307; American Bank v, Mum- 
ford, 4 R.I. 478. 

18. Com. v. Ratcliff, 84 S.W. 1147, 
LU Key. 853.927 Ky. 297. ; 

19. Wheelock y. Archer, 26 Vt. 380. 
Henry vy. Sergeant, 13 N.H. 321, 
40 Am.D. 146. 

Replevin as adequate remedy 
at law precluding equitable relief by 
injunction see supra § 1432. 

22. Baltimore, etc., R. Co. v. Ham- 
ilton, 146 F. 181; Orr v. Ingle, 18 F. 
Cas.No. 10,588, 2 CranehC.C. 193; Per- 
ham vy. Putnam, 267 P. 305, 82 Mont. 
349. See Keystone Lumber Co. v. 
Pederson, 67 N.W. 696, 93 Wis. 466 
(town treasurers under their warrants 
possess substantially the same pow- 
ers as Sheriffs under their execu- 
tions). 

23. 

24, 

3 


See statutory provisions, 
Miller v. McGehee, 60 Miss, 


25. U.S.—Missouri v. Spiva, 42 F. 
435; Dixwell v. Jones, 7 F.Cas.No. 
3,937, 2 Dill. 184; Orr v. Ingle, 18 
i'.Cas.No. 10,588, 2 CranchC.C. 193. 

Ark.—Crowell v. Barham, 21 S.W. 
O53 Dl ATK. Lob: 

Hawaii.—Waterhouse v. Webster, 2 
Hawaii 259. 

Ill.—Mt. Carbon Coal, etc., Co. v. 
Andrews, 53 Ill. 176. 

Ind.—Maple v. Vestal, 16 N.E. 620, 
114 Ind. 325; Adams v. Davis, 9 N.E. 
162, 109 Ind. 10. 

Iowa.—Buell v. Schaale, 89 Iowa 
293; Rogers vy. Gwinn, 21 Iowa 58; 
Buell v. Ball, 20 Iowa 282; Emerick 
v. Sloan, 18 Iowa 1389; Hershey y. 
Fry, 1 Iowa 593. 

Me.—Gerry v. Herrick, 32 A. 882, 
87 Me. 219. 

Mich.—Gow v. Stoddard, 129 N.W. 
861, 164. Mich. 335; Michigan Lake 
Superior Power Co. v. Atwood, 86 N. 
W. 139, 126 Mich. 651; Northwestern 
Cooperage, etc.,; Co, v. Scott, 82 N.W. 


Whelan, 55 N.W. 1025, 96 Mich. 624; 
Hill vy. Graham, 40 N.W. 779, 72 Mich. 
659; Hood v. Judkins, 28 N.W. 689, 
61 Mich. 575; Hill v. Wright, 13 N. 
W. 528, 49 Mich. 229; Le Roy v. East 
Saginaw City R. Co., 18 Mich. 233, 
100 Am.D. 162. : 
Minn.—Nelson Lumber Co. vy. Mc- 
Kinnon, 63 N.W. 630, 61 Minn. 219. 


Mo.—Hoskinson v,. Helferstine, 80 
Eee ae Mowrer v. Helferstine, 80 
oO. <j 


Mont.—Perham y. Putnam, 267 P. 
305, 82 Mont. 349. 

IN. Y.— Troy, ete:; RR. “Cos av.) Kane, 
72 N.Y. 614; Hudler v. Golden, 36 
N.Y. 446; O’Reilly v. Good, 42 Barb. 
521; People v. Albany §Ct.’ ©) “Ply it? 
Wend. 485; Niagara El. Co. v. Me- 
Namara, Sheld. 360 [aff 2 Hun 416, 
4 Thomps.&C. 604]. - 

Or.—O’Sullivan v. Blakely, 104 P. 
29s A Orve bike 

Pa.—Stiles v. Griffith, 3 Yeates 82. 

Wis.—Bonnin v.. Zuehlke, 99 N.W. 
445, 122 Wis. 128; Keystone Lumber 
Co. v. Pederson, 67 N.W. 696, 93 Wis. 
466; Power v. Kindschi, 17 N.W. 689, 
58 Wis. 539, 46 Am.R. 652. 

Ont.—McCarrall y. Watkins, 19 U. 
C.Q.B. 248; Spry v..McKenzie, 18 U. 
CQ. Buel: 

[a] Taxes imposed by municipal 
corporation.—A statute forbidding re- 
plevin for public dues and taxes ap- 
plies to replevin for property dis- 
trained for taxes imposed by a mu- 
nicipal corporation. Orr y. Ingle, 18 
F.Cas.No. 10,588, 2 CranchcC.C. 193; 
Mt. Carbon Coal, ete., Co. v. Andrews, 
53 Ill. 176; Stiles v. Griffith, 3 Yeates 
(Pa '82: 

[b] Tax imposed under act of 
congress.—Property seized for a tax 
under an act of congress and under 
a warrant regular on its face cannot 
be replevied. O’Reilly v. Good, 42 
Barb. |(N.Y.) 521. 3 

N.E.. 162, 


26. Adams v. Davis, 9 
109 Ind. 10. But see Dudley v. Ross, 
27 Wis. 679 (holding that a statute 
requiring plaintiff in replevin seeking 
immediate possession of the property 
to make affidavit that the property 
was not taken for a tax does not pro- 
hibit bringing the action for proper- 
ty so taken when immediate posses- 
sion is not sought if the tax is invaiid 
and the warrant void on its face). 

27. Nelson Lumber Co. v. McKin- 
non, 63 N.W. 630, 61 Minn. 219. 

Protection of Officer by warrant 
generally see supra § 1328. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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tax.°S Were the rule otherwise, there would be no 
safety for the collector, and no certainty or promp- 
titude in the collection of the public revenues.?® 
Accordingly, if jurisdiction to assess and levy the 
tax exists, the court will not concern itself with 
matters aifecting the exercise of such jurisdiction 
however irregular and erroneous these proceedings 
may have been.®° ; 

Applications of general rule. Replevin does not 
lie because the levy is excessive, even though the 
tax book shows that fact on its face;31 because a 
portion of the taxes are illegally assessed;?? because 
the property was assessed in the name of another 
person than the owner;** because the property was 
not assessable to plaintiff;** because the collector 
was not lawfully an officer;?> because the collector 
seized the property without first making proper de- 
mand for the taxes;°° because the assessment roll 
was not verified,?* or because the dollar mark was 
omitted in stating the value of the property and the 
amount of the tax.'§ 

[§ 1475] bbb. Want of Jurisdiction To Impose 
Tax. The prohibition against replevin for property 
taken under a tax warrant*® does not apply where 
there was no jurisdiction to levy the tax,*® or where 
the officer assessing or collecting could not by any 
possibility have a right to act.44_ Under these cir- 
cumstances it is no defense to the action that the 
warrant was regular on its face.*? 

[§ 1476] (bb) Seizure under No Warrant or War- 


28. Le Roy v. East Saginaw City] 501; 
R. Co., 18 Mich. 233, 100 Am.D. 162; | 126 
O’Reilly v. Good, 42 Barb. (N.Y.) 521; 
People v. Albany Ct. C. Pl., 7 Wend. 


CN.Y.) 485. R. 537. 
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‘ 


Nickle v. Douglas, 35 U.C.Q.B. | 77; 


Sask.—Pearse & Edworthy Bros. v. 
Rur. Mun. Bjorkdale, [1929] 2 Dom.lL. 46. 
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rant Void on Face. Replevin lies for property seized 
for taxes without a required warrant*? or on a war- 
rant void on its face, as showing that it was issued 
without jurisdiction.*# 

[§ 1477] bb. Right of Stranger to Tax.45 One 
whose property has been wrongfully seized to sat- 
isfy a tax imposed on another is ordinarily entitled 
to maintain replevin for the property against the 
officers seizing it;** and, although there is author- 
ity to the contrary,47 this right has been affirmed 
notwithstanding statutes which provide that replev- 
in shall not lie for property taken for the collection 
of a tax in pursuance of any statute,*® such statutes. 
applying only to cases in which the property seized 
is that of the person or one in privity with the 
person against whom the tax was assessed.*® It has 
further been held that a statute declaring that goods 
and chattels on lands for which taxes are assessed 
shall be deemed to belong to the person to whom 
the lands are assessed does not apply to property 
belonging to another person in no way liable for 
the tax which is transiently on lands assessed, but 
in the possession of the owner for his own purpos- 
es.5° Nor is the rule affected by the fact that he 
acquired the property since the assessment of the 
tax for which the property was seized.®! 

[§ 1478] (b) Effect of Sale of Property. One 
whose property has been seized and sold under a 
tax warrant against another may bring replevin 
against the purchaser;°? and so, when the property 


Dudley v. Ross, 27 Wis. 679. 

45. Replevin against purchaser at 
tax sale see infra § 1478. 
Atlantic, etc., R. Co. v. Cleino, 
2 F.Cas.No. 631, 2 Dill. 175; Tousey v. 


29. Dixwell v. Jones, 7 F.Cas.No. 41. 


3,937, 2 Dill. 184. 

30. Ill.—Mt. Carbon Coal, etce., Co. 
v. Andrews, 53 Ill. 176. 

Ind.—Maple v. Vestal, 16 N.E. 620, 
114 Ind. 325. 

Iowa.—Buell v. Schaale, 39 Iowa 
293; Rogers v. Gwinn, 21 Iowa 58; 
Hershey v. Fry, 1 Iowa 593. 

Me.—Gerry v- Herrick, 32 A. 882, 
87 Me. 219. 

Mich.—Boyce v. Stevens, 49 N.W. 
577, 86 Mich. 549; Hill v. Graham, 
46 N.W. 779, 72 Mich. 659, 666; Hood v. 
Judkins, 28 N.W. 689, 61 Mich. 575. 

Minn.—Nelson Lumber Co. v. Mc- 
Kinnon, 63 N.W. 630, 61 Minn. 219. 

N.Y.—Troy, ete, R. Co. v.. Kane, 
72 N.Y. 614; O’Reilly v. Good, 42 Barb. 
521;. People v. Albany Ct. C. Pl., 7 
Wend. 485. 

31. Hoskinson vy. Helferstine, 80 
Mo. 140; Mowrer v. Helferstine, 80 
Mo. 23. 

32. Emerick v. Sloan, 18 Iowa 139; 
Scott v. Whelan, 55 N.W. 1025, 96 


Mich. 624. / 

33. Hill v. Graham, 40 N.W. 779, 
72 Mich. 659. 

34. Forster v. Brown, 77 N.W. 646, 
119 Mich. 86. 

35. Mt. Carbon Coal, etc., Co. v. 
Andrews, 53 Ill. 176. | 

36. Missouri v. Spiva, 42 F. 435; 
Andrews vy. Sellers, 38 N.E. 1101, 11 
Ind.App. 301; Le Roy_v., Hast Sagi- 
naw City R. Co., 18 Mich. 233, 100 
Am.D. 162. 


37. Power v. Kindschi, 17 N.W. 
689, 58 Wis. 539, 46 Am.R. 652. 

38. American Tool Co. v. Smith, 
32 Hun 121, 14 Abb.N.Cas. 387 [aff 96 
N.Y. 670]. 

39. See supra § 1474. 

40. Colo.McKay v. Batchellor, 2 
Colo. 591. 

Iowa.—Buell v. Ball, 20 Iowa 282. 

Mich.—McCoy v, Anderson, 11 N 
W. 290, 47 Mich. 502. 

N.B.—Macmonagle v. Campbell, 35 
N.B. 625. 

Ont.—Halpin v. Calder, 26 U.C.C.P. 
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McKay vy. Batchellor, 2 Colo. 
591; Lantis v. Reithmiller, 54 N.W. 
713, 95 Mich. 45; Hood y. Judkins, 
28 N.W. 689, 61 Mich. 575; McCoy v. 
Anderson, 11 N.W. 290, 47 Mich. 502; 
Le Roy v. East Saginaw City R. Co., 
18 Mich. 233, 100 Am.D. 162. 

[a] Rule applied: (1) Where tax- 
es were assessed against property not 
assessable in the township. McCoy 
v. Anderson, 11 N.W. 290, 47 Mich. 
502; Le Roy v. East Saginaw City R. 
Co., 18 Mich. 233, 100 Am.D. 162. (2) 
Where property was distrained with- 
out the district. McKay v. Batchel- 
lor, 2 Colo. 591. (3) Where a tax was 
imposed by fence viewers: having no 
jurisdiction to apportion fences be- 
tween premises not inclosed. Lantis 
ua Reithmiller, 54 N.W. 7138, 95 Mich. 


[b] Reason for rule.—‘‘To construe 
the statute as applying to a case in 
which there is no statute authority 
for the assessment and collection of 
any tax by the officers who may have 
undertaken to assess or collect one, 
and where no possible proceedings of 
such officers could have given them 
authority to impose or collect any tax 
under any statute of the state .. . 
would be to extend the statute to cas- 
es which do not come within its spirit 
or intent.” Le Roy v. East Saginaw 
City R. Co., 18 Mich. 233, 238, 100 Am, 
D. 162: 

42. Le Roy v. East Saginaw City 
R.-Co., supra. 

[a] Reason for rule—A warrant 
regular on its face merely protects 
the officer making the seizure from 
personal liability as a trespasser or 
wrongdoer; it cannot be made the 
foundation of a right or claim against 
others, nor confer any right of prop- 
erty which, alone, is in issue in an 
action of replevin. Le Roy v. East 
Saginaw City R. Co., 18 Mich. 233, 
100 Am.D. 162. 

43. Cunningham vy. Borough of 
Wilmerding, 38 Pa.Super. 20. 

44. Wright v. Briggs, 2 Hill (N.Y.) 


Post, 52 N.W.57, 91 Mich. 631; Trav- 
ers v. Inslee, 19 Mich. 98; Lake Shore, 
ete: Re Co, ve Roach; (8a INGY YF 33 9F 
Hallock v. Rumsey, 22 Hun (N.Y.) 89; 
Stockwell v. Vietch, 15 Abb.Pr. (N.Y.) 
412; C. C. Thompson Lumber Co. v. 
Hynes, 54 N.W. 576, 84 Wis. 353. 

47. Vocht v. Reed, 70 Ill. 491. 

[a] Rule as to execution or attach- 
ment distinguished.—‘“Where the 
goods of a stranger to an execution 
are taken, he can, with truth and 
propriety, swear that the property 
was not taken by virtue of an execu- 
tion or attachment against his goods 
and chattels liable to execution or at- 
tachment, but where property is tak- 
en by a tax collector, under a warrant 
for taxes, a different case is present- 
ed. The point is, not whether the 
property is liable to the tax warrant, 
as is the case when taken on execu- 
tion or attachment, but has the prop- 
erty been taken on a tax warrant. 
If it has, the writ of replevin can not 
issue, because the statute says, no 
writ shall issue, until an affidavit is 
filed that the property has not been 
taken for any tax, assessment or fine 
levied by virtue of any law of this 
yng Vocht v. Reed, 70 Ill. 491, 
194, 

48. Tousey v. Post, 52 N.W. 57, 91 
Mich. 631; Travers v. Inslee, 19 Mich. 
98; Lake Shore, etc., R. Co. v. Roach, 
80 N.Y. 339; Hallock v. Rumsey, 22 
Hun (N.Y.) 89; Stockwell v. Vietch, 
15 Abb.Pr. (N.Y.) 412; C..C. Thomp- 
son Lumber Co. vy. Hynes, 54 N.W. 
576, 84 Wis. 353. 

49. C. C. Thompson Lumber Co. vy. 
Hynes, supra. 
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50. Lake Shore, 
Roach, 80 N.Y. 339. 

51. Atlantic, etc., R. Co. v. Cleino, 
2 F.Cas.No. 631, 2. Dill. 175. 

52. Crowell v. Barham, 21 §.W. 33, 
57 Ark. 195; Perham v. Putnam,, 267 
P. 305, 82 Mont. 349; Wisconsin Oak 
Lumber Co. v. Laursen, 105 N.W, 906, 
126 Wis. 484; Power v. Kindschi, 17 
N.W. 689, 58 Wis. 539, 46 Am.R. 652; 


etc., 
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is sold at a void tax sale, replevin will lie against 
the purchaser."* In some jurisdictions, however, it 
is held that the protection of statutes prohibiting 
recovery in replevin proceedings of property seized 
for taxes extends to purchasers at the tax sale.°* 

[§ 1479] (c) Effect of Failure of Officer To Sell 
Property within Time Fixed by Statute. Where a 
collector fails to sell property seized for taxes with- 
in the time required by statute, he becomes a tres- 
passer ab initio,®® and the owner may replevy it.°° 
Nevertheless, if the owner prevail in the replevin 
suit, the tax is not to be deemed satisfied and the 
officer may again seize the property for the tax.°7 

[§ 1480] b. Parties and Proceedings—(1) In 
General. Where the property of an individual part- 
ner is taken and sold under an illegal assessment 
against the firm, he may sue without joining his 
copartner.°8 An appeal from the assessment to a 
court without jurisdiction does not estop a taxpayer 
from suing a municipality for the wrongful taking 
and selling of his property under a tax warrant.°® 

[§ 1481] (2) Conditions Precedent. Personal 
property regularly seized for taxes may not be re- 
plevied in the absence of payment or tender of the 
taxes due,*® and a tender to be effective must be a 
continuous tender up to and during the time of the 
trial.61 The preliminary affidavit required in re- 
plevin proceedings to obtain immediate delivery of 
the goods®? is not essential to the bringing of an 
action to recover property seized for taxes’) when an 
immediate delivery is not claimed.®? The courts 
will not require plaintiff to make a useless demand 
as a condition precedent to the replevy.®* 

[§ 1482] (3) Pleading. General rules of plead- 
ing®® are applicable in an action to recover for the 
wrongful enforcement of a tax.*°® Thus the decla- 
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ration or complaint must contain the allegations 
essential to show plaintiff’s right of action and the 
liability of the officer,®’ and facts not essential for 
the purpose need not-be alleged.** The officer’s plea 
of justification need not allege compliance with each 
requirement of ‘the statutes, but should “show the 
liability of plaintiff or his property to the payment 
of the tax-and defendant’s authority to collect it.°° 
To this end he may plead his warrant or other proc- 
ess,7° and, if the plea contains all the material aver- 
ments in relation thereto, it is not necessary that 
it should set out the warrant in full.71 The plea 
should allege everything that would be required to 
be proved on traverse,’ and an answer alleging 
the seizure and sale of the property under a tax 
warrant, but not setting forth the several steps re- 
quired to be taken to form the basis of a valid tax, 
is insufficient.78 In accordance with the general 
rule,7* surplusage in the pleading need not be 
roved.7° 

[§ 1483] (4) Evidence—(a) Burden of Proof. 
In accordance with the general rules relating to 
burden of proof,’® plaintiff in an action to recover 
for the wrongful collection of a tax must assume 
the burden of proving the invalidity of the tax or 
of the proceedings in its collection.‘7 The burden 
of showing his lawful authority to collect the tax 
is on defendant asserting it;’® and, in an action of 
replevin by the owner to recover property seized 
under an alleged tax lien, the burden is on defend- 
ants to prove that the property seized was subject 
to the lien.*? 

[§ 1484] (b) Admissibility. The general rules as 
to the admissibility of evidence in civil cases®® are 
applicable in an action to recover for the wrongful 


Grimshawe vy. Burnham, 25 U.C.Q.B. 
(Ont.) 147. 

[a] Reason for rule.—‘‘The officer 
having done with the property, the 
rule against replevin no longer holds, 
because the property is no longer in 
the custody of the law.’’ Perham v. 


Sh hare 267 BP. 305, 308, 82 Mont. 
53. Perham y. Putnam, supra. 


[a] Reason for rule.—‘‘Where 
there is a fatal irregularity in the 
conduct of the sale of the seized prop- 
erty, the officer who seized and sells 
it thereby becomes a trespasser ab 
initio, and, on that account, the own- 
er may replevy from the purchaser.” 
Perham v. Putnam, 267 P. 305, 308, 
82 Mont. 349. 

54. Anglo-American Mill Co. v. Mi- 
Jam, 272 P. 430, 133 Okl. 271. 

' 55. See supra § 1376. 

56. Earnsworth Co. v. Rand, 65 

Me. 19; Brackett v. Vining, 49 Me. 


356. 
Farnsworth Co. v. Rand, 65 Me. 
49° NEY 


Cossitt v. Sydney, 40 N.S. 454. 

60. Boxer v. Sears, 241 P. 443, 119 
Kan. 733; Witschy v. Seaman, 112 P. 
739, 83 Kan. 634; Miller v. McGehee, 
60 Miss. 903. 

[a] MTiustration.—The purchaser 
of a stock of goods subject to a lien 
for taxes must pay or tender the tax- 
es due before he can replevin a part 
of the stock levied on for such tax- 
es. Witschy v. Seaman, 112 P. 739, 
83 Kan. 634. 

Miller v. McGehee, 


Westfall v. Preston, 


60 Miss. 


62. See Replevin §§ 98-115. 

63. Perham y. Putnam, 267 P. 305, 
82 Mont. 349; O’Sullivan v. Blakely, 
104 PP. 297, 54 Or. 5d. 


64 Perham v. Putnam, 267 P. 305, 
82 Mont. 349. 

[a] For example, a useless de- 
mand on the conditional purchaser 
of goods by the conditional. seller 
seeking to recover them from: pur- 
chasers at a void tax sale. Perham v. 
Putnam, 267 P. 305, 82.Mont. 349. 

65. See Pleading 49 C.J. p 1 et seq. 
66. See cases infra this section. 
67. Sprague v. Fletcher, 30 A. 698, 

t. 46 f 


68. Perham vy. Putnam, 267 P. 305, 
82 Mont. 349. : 

[a] Thus, in replevin by the con- 
ditional seller of an automobile sub- 
Sequently sold at a tax sale as prop- 
erty of the buyer, plaintiff need not 
plead the conditional sale and for- 
feiture, where the buyer was not a 
party to the action. Perham v. Put- 
nam, 267 :P. 305, 82 Mont. 349. 


69. Noland vy. Busby, 28 Ind. 154; 
Hoozer v. Buckner, 11 B.Mon. (Ky.) 
1835" Joslyn, “v."Tracy, 19°-Vt) 669): 


Downer v. Woodbury, 19 Vt. 329. See 
Adams v. Davis, 9 N.E. 162, 109 Ind. 
10 (county treasurer who has seized 
property in satisfaction of delinquent 
taxes under a tax duplicate legal on 
its face need not show a legal assess- 
ment of the taxes). 

70. Ill.—Mt. Carbon Coal, etc., Co. 
vy. Andrews, 53 Ill. 176. 

Iowa.——Games y. Robb, 8 Iowa 193. 

N.Y.—Beekman v. Traver, 20 Wend. 


67. 
gt aire we v. Hoffman, 5 Pa.L.J. 
Vt.—Clemons v. Lewis, 36 Vt. 673; 
Downer vy. Woodbury, 19 Vt. 329; 
Briggs y. Whipple, 7 Vt. 15; Hath- 
away v. Goodrich, 5 Vt. 65; Wilcox 
v. Sherwin, 1 D.Chipm. 72. 

far see cases infra this note. 

a 
Woodbury, 19 Vt. 329. 


hve 


_[b] Avowry held sufficient in ac- 
tion of replevin. Great Western R. 
Co. v. Rogers, 27 U.C.Q.B. (Ont.) 214. 
Protection of officer by warrant or 
other process see supra § 1328. 
71. Mt. Carbon Coal, etce., 
Andrews, 53 Ill. 176. - } 
72. Johnson v. Jones, 77 A. 945, 84 


Co. v. 


LO Pah 

[a] Defective plea.—Where de- 
fendant justifies a trespass under a 
tax bill and warrant based on a quad- 
rennial appraisal, his plea is defec- 
tive on demurrer in not setting out 
the facts showing such appraisal to 
be good on its face. Johnson v. 
Jones, 77 A. 945, 84 Vt. 27. 

73. O’Sullivan v. Blakely, 104 P. 
297, 54 Or. 551. 

7 See Pleading § 1162. 

75. Perham y. Putnam, 267 P. 305, 
82 Mont. 349. 

[a] Rule applied in replevin of an 
automobile sold at a void tax sale, 
as to an allegation that the car had 
not been taken for a tax. Perham v. 
Putnam, 267 P. 305, 82 Mont. 349. 

76. See Evidence §§ 13-24, 

77. Bonnin v. Zuehlke, 99 N.W. 
445, 122 Wis. 128; Enos v. Beemis, 21 
N.W. 812, 61 Wis. 656; Standish v. 
Flowers, 16 Wis. 110; Lewis v. Brady, 
17 Ont. 3877; Snider v. Frontenac 
County, 30 U.C.Q.B. (Ont.) 275. 

[a] Rule applied in action of re- 
plevin against the purchaser at the 
tax sale. Standish v. Flowers, 16 
Wis. 110. 

78. Brackett v. Hayden, 15 Me. 
347;. O’Sullivan vy. Blakely, 104 P. 
297, 54 Or. 551; Bosworth v. Bancroft, 
52 A. 1050, 74 Vt. 451. 

Protection of officer by warrant or 


| other process see supra § 1328. 


79. Padlock Ranch y. Smith, 267 


Collectoxr’s bond.—Downer y.|P. 512, 38 Wyo. 393. 


80. See Hvidence §§ 89-1729. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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enforcement of a tax.8! The tax lists and other 
official documents are admissible in evidence and 
may be supplemented by testimony as to the essen- 
tial facts;** and so proper, relevant evidence has 
been held admissible to show ownership of the geods 
sought to be taxed,®* and the difficulty or impos- 
sibility of identifying goods seized.84 To support 
his plea of justification, defendant may introduce 
his warrant or other process in evidence,*® with the 
return, if one is required,®* or if not, with testimony 
as to his doings under it.87 Circumstances not tend- 
ing to prove or disprove a material issue are not 
admissible in evidence.$$ 

[§ 1485] (c) Weight and Sufficiency. The rules 
determinative of the weight and sufficiency of evi- 
dence in civil actions generally’® have been applied 
in actions to recover for the wrongful enforcement 
of a tax.°° To overcome a prima facie case in re- 
plevin made by the mortgagee of goods with imme- 
diate right to possession, defendant tax collector 
distraining them for taxes must show a lawful as- 
sessment against them.°! The officer’s return on 
a distress warrant is prima facie evidence in his 
favor.®? 

[§ 1486] (5) Trial or Hearing. The rules con- 
cerning the course and conduct of trial in civil ac- 
tions generally®* apply in actions to recover for 
the wrongful collection of a tax.°* Thus it is the 
trial court’s duty to state the correct legal princi- 
ples applicable to the particular case.°° There is 
a conflict of authority as to whether the constitu- 


81. See cases infra this section. 
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tionality of a law or the validity of an ordinance 
or by-law; by virtue of which a tax is imposed, can 
be determined in an action for replevin of property 
seized for such tax,®® some cases holding it ean,°* 
others, that it eannot.°® 

[§ 1487] c. Damages. Where property is unlaw- 
fully sold for taxes, or under circumstances render- 
ing the officer’ a trespasser, the measure of damages 
in an action against him is the actual value of the 
property at the time of the sale, less the amount 
properly applied in payment of the tax,®® or, ac- 
cording to some of the authorities, the amount of 
the bid, with a similar deduction.1. Where goods 
were sold under an unconstitutional act, and the 
owners’ representative bid them in, and the differ- 
ence between the selling price and taxes and cost 
was tendered the owners and refused, and the ten- 
der was kept good, the owners could not recover 
the value of the goods, but only the amount bid at 
the sale, less the amount of the tender. A sheriff 
guilty of conversion cannot mitigate the damages 
caused by his act by applying the property to the 
use of another against whom the owner has legal 
recourse for its recovery but against whom he does 
not elect to proceed. Exemplary damages are not 
allowed.* 

Claim of defendant. The purchaser at a void tax 
sale and his vendee cannot, in a successful replevin 
action against them, recover expenses entailed in 
the transaction.® 


Farm & Cattle Loan Co. v. Faulkner,;G county grazed the entire year there, 


8@. Higgins v. Reed, 8 Iowa 298, 
74 Am.D. 305; Wilson v. Seavey, 38 
Vt.. 221. 

83. Hood v. Judkins, 28 N.W. 689, 
61 Mich. 575. : 

[a] BPayment of taxes for previous 
years.—In a suit involving the assess- 
ability of personal property for tax- 
ation, it is proper to show by wit- 
nesses that the taxes for previous 
years had been paid by the owners 
without protest, as showing in what 
light the owners regarded their occu- 
pancy and use of premises on which 
the lumber sought to_be taxed had 
been piled. Hood v. Judkins, 28 N. 
W. 689, 61 Mich. 575. ; 

84. Padlock Ranch y. Smith, 267 
P. 512, 38 Wyo. 393. F 

[a] ‘Thus, in a replevin action, 
evidence regarding the impossibility 
of identifying sheep seized under a 
tax warrant by slits in their ears has 
been held properly admitted. Pad- 
lock Ranch y. Smith, 267 P. 512, 38 
Wyo. 393. 

85. Hood v. Judkins, 28 N.W. 689, 
61 Mich. 575; Smith v. Mosher, 9 N. 
Y.S. 786; Eldred v. Sexton, 5 Ohio 
215; Goodwin vy. Perkins, 39 Vt. 598. 

Protection of officer by warrant or 
other process see supra § 1328. 

86. Hoitt v. Burnham, 61 N.H. 
620. 

87. Hoitt v. Burnham, supra. 

88. See cases infra this note. 

[a] Evidence held inadmissible: 
(1) In an action to replevin partner- 
ship property seized for taxes as- 
sessed against one of the partners, 
evidence that portions of the tax were 
illegally assessed. Fletcher y. Post, 
62 N.W. 574, 104 Mich. 424. (2) To 
sustain the action, evidence of pay- 
ment of taxes after commencement of 
a suit to replevy personal property 
that has been seized for such taxes. 
Busby v. Noland, 39 Ind. 234. 

89. See Evidence §§ 1730-1806. 

90. See cases infra this note and 

ion. 
Bee Evidence held sufficient to 
make a prima facie case in replevin 
by a mortgagee against the county 
treasurer seizing property for taxes. 


242 P. 415, 34 Wyo. 199. 

[b] Evidence held insufficient (1) 
to show conversion of sheep. Bown 
v. ‘Owens, 106 P. 708,, 37 Utah 177, 
(2) To sustain finding that plaintiff’s 
vendor had previously sold property 
to persons from whom it was taken 
and sold for taxes. Mill & Mine Sup- 
ply Co. v. Johnson, 261 P. 386, 145 
Wash. 656. 

91. Farm & Cattle Loan Co. v. 
Faulkner, 242 P. 415, 34 Wyo. 199. 

[a] Evidence held insufficient to 
meet prima facie case. Farm & Cat- 
tle Loan Co. v. Faulkner, 242 P. 415, 
34 Wyo. 199. 

92. Barnard v. Graves, 13 Metc. 
(Mass.) 865. 

93. See Trial [38 Cyc 1238]. | 

94. See cases infra this section. 

95. See case infra this note. 

[a] Instruction held proper.—In 
an action against a county treasurer 
for conversion of sheep sold for tax- 
es, where plaintiff contended that the 
assessor of G county had no author- 
ity to assess the sheep, because plain- 
tiff was a resident of W county, and 
had ranged his sheep part of the time 
during the year in W county and part 
of the time in G county, so that the 
sheep were taxable only in W county 
under L. (1901) ¢ 105 § 6, providing 
that the taxes for live stock owned 
by residents of the state, and driven 
from one county to another for graz- 
ing, and which graze for any portion 
of the year in the county where own- 
ed, shall be paid in that county, thus 
making the result of the case depend 
on the question whether plaintiff was 
a resident of W county, whether he 
had a number of sheep in G county 
which did not range in W county 
part of the time, that had been as- 
sessed in G county for taxation, and 
whether the sheep ranging in G coun- 
ty were there subject to taxation, a 
charge to find for plaintiff if he was 
a resident of W county, and if the 
sheep assessed ,in G county were 
grazed any portion of the year in W 
county, but to find for defendant if 
plaintiff was not a resident of W 
county, or if the sheep assessed in 


and no part of the year in W county, 
was proper, although it did not state 
the things required by statute to make 
a lawful assessment, levy, and col- 


‘lection of the tax, and that it was 


essential for the jury to find that the 
law in such particulars had been com- 
plied with before defendant could re- 
cover. Bown v. Owens, 106 P. 708, 
37 Utah 177. 

96. See cases infra notes 97, 98. 

97. Morford v. Unger, 8 Iowa 82; 
Wilson vy. Middlesex, 18 U.C.Q.B. 
(Ont.) 348. See Macklot v. Daven- 
port, 17 Iowa 379 (dictum). 

98. Mt. Carbon Coal, ete, Co. v. 
Andrews, 58 Ill. 176; McClaughry v. 
Cratzenberg, 39 IH. 117, 123; O’Reil- 
ly v. Good, 42 Barb. (N.Y.) 521. 

“Disastrous, indeed, would be the 
consequences to the public was it al- 
lowed to every taxable inhabitant, 
who may have conceived the notion 
that a law of general application, im~ 
posing taxes, is void, and, therefore, 
he shall be permitted to arrest its op- 
eration, and thus break down the 
financial system of the State. If one 
may do it, a whole community may, 
and ruin and disgrace would inevita- 
bly follow the extinction of our State 
eredit thus brought about. The law 
forbids the consideration of the ques- 
tion of the legality of a tax, assess- 
ment. or fine, levied under any law 
standing on the statute book of the 
State, by means of the action of re- 
plevin.”” McClaughry vy. Cratzenberg, 
supra, 

99. Cressey v. Parks, 76 Me. 532; - 
Pierce v. Benjamin, 14 Pick. (Mass.) 
356, 25 Am.D. 396; Clements y. Hise- 
ley, 88 N.W. 871, 63 Neb. 651; Hurl- 
burt v. Green, 41 Vt. 490. 

1. Alexander v. Helber, 35 Mo. 334; 
Baker v. Freeman, 9 Wend. (N.Y.) 36, 
24 Am.D. 117. 

2. Spaulding v. Patterson, 104 P. 
413, 46 Colo. 317. 

3. Seneca First Nat. Bank y. Ly- 
man, 53 P. 125, 59 Kan. 410. 

4 Wright v. Jones, 38 S.W. 249, 
14 Tex.Civ.App. 423. 

5. Perham v. Putnam, 267 P. 305, 
82 Mont. 349. 
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XI. DELINQUENCY CERTIFICATES® 
‘[By S. Boyp Daruine | 


[§ 1488] A. In General. The statutes in some 
jurisdictions provide for the making out of certifi- 
cates of delinquency as to taxes which have become 
delinquent and for the sale thereof to any person 
applying therefor upon the payment of the value 
in principal and interest thereof,’ and, further, for 
the issuance to the county of certificates of delin- 
quency after the expiration of a specified period 
from the date of delinquency as to property re- 
maining on the tax rolls for which no certificate of 
delinquency has then been issued.* Where such 
delinquency certificate has issued to the county, and 
an individual has paid both subsequent taxes and 
charges and those included in the certificate, the 
delinquency certificate, under some statutes, is as- 
signable to such individual® who has the same rights 
as if the certificate had originally issued to him.?° 
A statutory provision for the issuance of a delin- 
quency certificate to one who pays taxes on another’s 
realty under a mistake does not apply where the 
realty has been transferred to a bona fide pur- 
chaser.1+ 

[§ 1489] B. Form and Contents. The statutes 
make specific provisions as to the contents of de- 
linquency certificates.1* The fact that a later stat- 
ute expressly authorized the issuance of certificates 
to the county in book form does not invalidate an 
issuance in such form under a prior statute contain- 
ing no express authorization.+* 

[§ 1490] C. Amount and Items Included. The 
certificate is invalidated by the inclusion of unwar- 
ranted items,!* as, for example, taxes which have 
been paid by a prior certificate holder,1® or attor- 
ney’s fees,t® or other unwarranted cost items.1" 
Since the lien of general taxes is superior to that of 
city improvement assessments,+® payment of such 
local assessment is not a condition precedent to the 
issuance of a delinquency certificate as to the gen- 


6. Certification of delinquent list 


they were issued at a date prior to 


eral taxes.?® er » 

[§ 1491] D. Property Included. Where, because 
of the failure of the officer receiving a partial pay- 
ment of a tax to note on the tax roll the partic- 
ular part of the land on which the tax was paid 
no foundation exists for the recovery of the re- 
mainder of the tax except as against the property 
as originally described, a delinquency certificate is- 
sued for only a part thereof is void.?° 

[§ 1492] EB, Operation and Effect. The certificate 
vests in the holder merely a lien on the property for 
the amount paid, with interest until the hen is sat- 
isfied,?1 and does not vest title?” er an interest in 
the land.?3 

[§ 1493] F. Taxes Subsequent to Issuance. In 
order to preserve his rights under the certificate, it 
is necessary that the holder of the certificate pay 
subsequently accruing taxes each year until foreclo- 
sure of the certificate.24 Under a statute providing 
that, where the holder of a certificate of delinquen- 
cy allows subsequent taxes to become delinquent he 
shall forfeit his rights to a subsequent purchaser 
but that the subsequent purchaser at the time of 
obtaining his certificate shall redeem the outstanding 
certificate of delinquency by a deposit of the amount, 
with interest, but making an exception in the case 
of counties or municipalities, the county is not re- 
quired to redeem the prior certificates and the hold- 
ers lose their rights as to the county by failing to 
pay subsequent taxes.7> : 

[§ 1494] G. Interest. The holder of delinquent 
tax certificate has no contractual right preventing 
a change in the rate of interest prior to redemp-. 
tion.26 

[§ 1495] H. Foreclosure?7—1. Nature and Form 
of Proceedings in General. The foreclosure of a de- 
linquency certificate is a proceeding in rem.28 Pro- 


[a] For example, stenographer’s 


see infra § 1546. ; 

7. See statutory provisions. 

[a] Statute constitutional see 
State v. Whittlesey, 50 P. 119, 17 
Wash, 447. 

[b] Separate assessment.—W here 
a building occupies several lots own- 
ed by one person, which lots are sep- 
arately assessed, an individual who 
. desires a delinquency certificate must 
pay the taxes and charges as to all 
lots. Million vy. Welts, 69 P. 633, 29 
Wash, 106. 

8. See statutory provisions. 

[a] Property.—It is not sufficient, 
to authorize the issuance of a certifi- 
eate of delinquency to the county, 
that there be a tax on the tax ro!ls 
as to which no certificate of delin- 
quency has been issued, but there 
must be property of that character. 
Gordon v. Adams, 268 P. 60, 125 Or. 
662 [mod on other grounds 270 P. 
474, 126 Or. 586]. 

[b] Time.—(1) Where no particu- 
lar time for isSuing the certificates 
to the county is provided by statute, 
a certificate issued for taxes due three 
years prior thereto is not~ thereby 
void. Cavanaugh vy. Roberts, 97 P. 
55, 50 Wash. 205. (2) A _ provision 
that such delinquency certificate shall 
not issue until after a prescribed 
time does not mandatorily fix a time 
for issuing the certificate. Jefferson 
County v. Trumbull, 75 P. 876, 34 
Wash. 276. (3) The designated offi- 
cial has authority to certify to tax 
delinquency certificates, although 


the commencement of his term of of- 
fice. Jefferson County v. Trumbull, 
supra. : 

9. See statutory provisions. 

[a] Form.—An indorsement on the 
certificate issued to the individual as 
to the subsequent taxes and charges 
is a sufficient assignment of the de- 
lingueney certificate issued to the 
county. Holcomb v. Johnson, 86 P. 
409, 43 Wash. 362. ; 

10. Holcomb v. Johnson, supra. 

11. Wiswell.v. Beck, 158 P. 976, 92 
Wash. 208. 

12. See statutory provisions. 

[a] Name of owner.—(1) Statuto- 
ry requirement that the delinquency 
certificate shall contain the name of 
the owner or reputed owner, if known, 
refers to the name of the owner as 
Stated on the assessment roll (Ship- 
ley v. Gaffner, 93 P. 211, 48 Wash. 
169), (2) and does not require the offi- 
cial to draw upon his own knowledge 
or make other investigation (Shipley 
v. Gaffner, supra). (3) The statement 
may be either of the name on the as- 
sessment roll for the year the taxes 
were delinquent (Shipley v. Gaffner, 
supra) (4) or that on the roll at the 
time of the certificate (Shipley v. 
Gaffner, supra). 

13. Jefferson County y. Trumbull, 
75 P. 876, 34 Wash. 276. 

14. See cases infra notes 15-17. 

15. Trumbuil v. Bruce, 117 P. 472, 
64 Wash. 644. 

16. Trumbull v. Bruce, supra. 

17. Trumbu:l v. Bruce, supra. 


fee and copies of pleading and proc- 
ess. Trumbull v. Bruce, 117 P. 472, 
64 Wash. 644. 

18. See supra § 1193. 

19. State v. McConnaughey, 71 P. 
770, 31 Wash. 207; Keene v. City of 
Seattle, 71 P. 769, 31 Wash, 202. 

20. Bagley v. Bloch, 163 P. 425, 83 
Or. 607. 2 

21. Whitman College Bd. of Trus- 
tees v. Berryman, 156 F. 112 [rev:on 
other grounds 32 S.Ct. 147, 222 U.S. 
334, 56 L.Ed. 225]; Kienbaum vy. New 
Paarneie Co., 246 P. 925, 139 Wash. 


22. Kienbaum v. New Republic Co., 
supra. 
23.. 
supra. 

24. Whatcom County y. Black, 155 
P. 1071, 90 Wash. 280. 

Payment of taxes aS ccndition 
ree to foreclosure see infra § 

25. Whatcom County v. Black, 151 
P. 1071, 90 Wash. 280. 

26. Security Savings Society v. 
SB esaite County, 189 P. 260, 111 Wash. 


27. Foreclosure: 
Certificate of tax sale see infra §§ 
1552-1579. 
Mortgage, by action see Mortgages §§ 
1504-2065. 
28. Connor v. Spokane County, 164 
P. 517, 96 Wash. 8; Sparks v. Stand- 


ae Lumber Co., 159 P. 812, 92 Wash. 


Kienbaum vy. New Republic Co., 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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ceedings for foreclose must follow the statute,2® but 
a statute providing for and regulating foreclosure 
proceedings on certificates of delinquency does not 
apply to certificates of sale issued under an earlier 
statute before enactment of the delinquency cer- 
tificate law.°° 

[§ 1496] 2. Conditions Precedent.?1 Where the 
statute so requires, the holder of a delinquency cer- 
tificate must pay all taxes due and unpaid before 
petitioning for foreclosure;®? but under a statute 
permitting the holder of a delinquency certificate 
to pay improvement assessments due and unpaid or 
to foreclose subject to the assessment, payment be- 
fore foreclosure is not required,®® although a holder 
who forecloses without first paying the assessment 
takes title subject thereto.*4 Such a statute has 
been held to apply to certificates purchased before 
its enactment.*® Equitable defenses must be deter- 
mined by the court sitting as a court of equity be- 
fore foreclosure can proceed, where a statute makes 
that requirement.*° 

[§ 1497] 3. Jurisdiction. Since the proceeding is 
in rem,*' objections going to jurisdiction over the 
person will find no favor unless based upon some 
recognized principle of equity.*§ 

[§ 1498] 4. Time To Sue, and Limitations.*® An 
amendatory statute shortening the period of time 
which must elapse after delinquency before fore- 
closure suit may be commenced has been held ap 
plicable to taxes delinquent at the time of its 
enactment.*® Proceedings to foreclose certificates 
of delinquency held by a county are not barred by 
the statute of limitations applicable thereto if the 
certificate is filed with the clerk of court within 
the statutory period.*! 

[§ 1499] 5. Defenses.‘* Payment of the taxes on 
which the certificate is based is a defense to a fore- 
closure action,*® as is also an offer to redeem;*+ 
and where certificates on several lots are being fore- 
closed and an offer is made to redeem the lots sep- 
arately, the offer must be to pay the proportionate 
amount due on each lot when the same shall be as- 
certained in case the taxes or a part of them have 


29. Rae v. Morgan, 266 P. 1069,;561, 46 Wash. 196. 
44. See case infra note 45. 


267 P. 1072, 125 Or. 644. 
30. Barker v. Muehler, 104 P. 637, 45. 
55 Wash. 411. 
31. In actions to foreclose certifi- 
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Sound Inv. Co. v. Be’lingham 53. 
Bay Land Co., 88 P. 1117, 45 Wash.]|37_ Wash, 171. 
636. 


[61 C.J.] 1109 
been assessed against all the lots in bulk.*® An 
excessive tax assessment is not available as a de- 
fense to a defendant who has slept on his rights 
for a long period of time.*® 

[§ 1500] 6. Parties.t7 Under a statute provid- 
ing that the name of the person appearing on the 
treasurer’s rolls shall be considered as the owner 
the true owner may be made a party,*® or the per- 
son whose name appears as owner on the assessment 
roll,*® but not the person named in the delinquency 
certificate as owner if he is neither cne nor the 
other.®° Where land is assessed to unknown owners, 
or to one not the owner, it is not necessary that 
the holder of a delinquency certificate should de- 
termine who the true owner is and make him a party 
to the suit,®°! but he may bring his action against 
unknown owners,°? and proceedings so brought are 
not invalidated by adding the name of a stranger 
to the title.®* 

[§ 1501] 7. Process or Notice®4—a. In General. 
As in actions generally,®> service of summons in a 
statutory form is necessary in tax foreclosure pro- 
ceedings to give the court jurisdiction.°® The stat- 
ute must be strictly followed.°* The contents of 
the summons are controlled by provisions of the 
tax law notwithstanding the manner of service may 
be regulated by the general law relating to service 
of summons in civil actions. Under a statute 
requiring the summons to be subscribed by the holder 
of the certificate of delinquency or by some one in 
his behalf, where a summons is subscribed to by 
some one other than the certificate holder, it need 
not appear on its face that such person subscribed 
it on behalf of the holder,®’”% the presumption be- 
ing that it was authorized, in the absence of proof 
to the contrary.°8% 

[§ 1502] b. Foreclosure by Individual—(1) Per- 
sonal Notice. A foreclosure proceeding being in 
rem,°® a proceeding against the land in the name 
of one described as owner in the certificate, as re- 
quired by statute, is not void by reason of the 
failure to serve personally the record owner of the 
property at the time of the foreclosure, notwith- 


v. Pittock,) 77 P.385,°35 Wash. 271. 
52. See case infra note 53. 
Morrison v. Shippen, 79 P. 632, 


54. Process: 


cates of sale see infra § 1554. 

32. Trumbull v. Bruce, 117 P. 472, 
64 Wash. 644. \ 

33. Maryland Realty Co. v. City of 
Tacoma, 209 P. 1, 121 Wash. 230. 

34. Lawrence v. Dowd, 173 P. 1017, 
103 Wash. 86. 

85. Everett v. Adamson, 180 P. 
144, 106 Wash. 355. 

86. Rae v. Morgan, 266 P. 1069, 267 
P...10725 125 Or. 644. 

Defenses see infra § 1499. 

37. See supra § 1495. f 

38. Sparks v. Standard Lumber Co., 
159 P. 812, 92 Wash. 584. 

39. Limitations: 

Certificates of sale see infra § 1556. 
Mortgage foreclosures see Limita- 

tions of Actions § 61. 

40. Allen v. Peterson, 80 P. 849, 38 
Wash. 599. 

41. Chehalis County v. France, 87 
P. 3538, 44 Wash. Re : 

42. Necessity of determining equi- 
table defenses before proceeding with 
foreclosure see supra § 1496. 

43. See case infra this note. 

[a] Payment of taxes is a defense 
to an action to foreclose certificates 
taken out in another’s name by the 
person who made the payment while 
wrongfully in possession of the land 
in order to defraud creditors of the 
true owner. Solberg v. Baldwin, 89 P. 


46. Kahn v. Thorpe, 86 P. 855, 43| Actions generally see Process 50 (Orci 


Wash. 463 (six years without objec- 
ticn on that account). 

47. Parties: : 
Actions generally see Parties 47 C.J. 


joy 
Actions to foreclose: 
Certificates of sale see infra § 1561. 
pet ean see Mortgages §§ 1551- 
1594. 

48. Carney v. Bigham, 99 P. 21, 51 
Wash. 452, 19 L.R.A.N.S. 905. 

49. Carney v. Bigham, supra. 

[a] Reputea owner.—J efferson 
County v. Trumbull, 75 P. 876, 34 
Wash. 276. 

{[b] Although the tax record own- 
er is dead, the notice may run in his 
name. Preston v. Cox, 97 P. 493, 50 
Wash. 451. 

50. Carney v. Bigham, 99 P, 21, 51 
Wash, 452, 19 L.R.A.N.S. 905. 

[a] ‘ax title claimant who actuail- 
ly knows that a mistake has been 
made in the name of the party de- 
scribed in the certificate of delin- 
quency cannot avail himself of a 
statute allowing foreclosure against 
the party named in the certificate. 
Craver v. Wehr, 167 P. 98, 98 Wash. 
56; Jackson v. Bateman, 165 P. 63, 
96 Wash. 329. 

51. Sparks v. Standard Lumber Co., 
159 P. 812, 92 Wash. 584; Williams 


p 482. 
Actions to foreclose: 
Certificates of sale see infra §§ 
1558-1560. 

Mor teeeaS see Mortgages §§ 1595— 

55. See Process § 17. 

56. Silverstone v. Harn, 120 P. 109, 
66 Wash. 440. 

57. Rust v..McManus, 100 P. 999, 
52 Wash. 699; Rust v. Kennedy, 100 
P. 998, 52 Wash. 472. 

58. Noland v. Arnold, 137 P. 801, 
77 Wash. 363. 

5814. Smith v. Newell, 73 P. 369, 
32 Wash. 369. 

5844. Smith v. Newell, supra. 

{a] TIllustration.—Where tax fore- 
elosure proceedings were pursuant to 
the statutes in every respect, except 
that the summons incorrectly recited 
the date of the issuance of the cer- 
tificate of delinquency, which it was 
required to recite, such defect was 
not jurisdictional, and did not invali- 
date the sale where it did not mislead 
the owner; the requirement being 
only to enable him to identify the 
certificate in searching the court pro- 
ceedings. Hlrey v. Christie, 104 P. 
214, 55 Wash. 699; Timmerman v. 
McCullagh, 104 P. 212, 55 Wash. 204. 

59. See supra 1495. 
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standing he was a resident on the land and might 
have been served personally®® and although he was 
made a party to the proceeding.*! Notice must be 
given to either the true owner or the tax record 
owner,*? and may be directed to the tax record 
owner although plaintiff knows that he is dead;** 
but notice to one who is neither the true owner 
nor owner on the tax record is void.** Service of 
summons is sufficient if made on the person who is 
the tax record owner at the time the certificate was 
issued, and is not invalidated by a change in tax 
record ownership before the action is begun,*® and 
the summons is sufficient if directed to the tax rec- 
ord owner for the year covered by the original de- 
linquent certificate, notwithstanding taxes for the 
following year after a change in the tax record own- 
ers had been added, it appearing that the subsequent 
taxes had been paid by the certificate holder.*® The 
summons must name,*? and, by deseription, identify 
the land,**® and must state definitely the time with- 
in which the owner is to appear and answer.°® 

[§ 1503] (2) Notice by Publication—(a) In Gen- 
eral, Where there is a resident tax record owner, 
notice by publication is void;*® and even where 
the statute requires that service in a tax foreclo- 
sure suit shall be in the same manner as service of 
summons in a civil action, service by publication 
is not sufficient to give the court jurisdiction where 
it is not made to appear affirmatively that personal 
‘service could not be made.74 Under the statute, 
notice by publication is authorized where land is 
assessed to nonresident or unknown owners,‘? and, 
in such case, making residents who have no inter- 
est in the land parties to the action and serving 
personal notice on them without giving notice by 
publication does not give the court jurisdiction.7? 
Where land has been assessed to an unknown owner 
and the true owner was known to the holder of the 
certificate and was actually living on the land, and 
no personal service was attempted when it might 
have been, it is a fraud on the rights of the property 
owner to resort to a service by publication.7* The 
fact that the person named as owner in the certifi- 
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cate has no interest in the property at the time of 
the foreclosure proceedings does not obviate the ne- 
cessity of making personal service upon him where 
the claimant has knowledge of-his whereabouts and 
residence within the state.7° 

[§ 1504] (b) Form and Sufficiency of Summons. 
The form of the summons is governed by the stat- 
ute in force at the time of the first publication,’® 
and not by a statute enacted while the publication 
is pending, in the absence of a contrary legislative 
intention.77 The summons is sufficient if it names 
the nonresident owner,’* and by the name that he 
is commonly: known by.7® It must set forth the 
date of the first publication,®® and the time within 
which defendant is directed to appear;*+ and even 
where the statute does not require the summons to 
state expressly the dates of publication, it must 
contain information that will enable defendant to 


‘determine with accuracy the limit of time within 


which he must appear and defend.’? A summons 
directing defendant to appear within a time not 
conforming to statutory requirements is void.*? 
Publication must be in a newspaper which has been 
in existence for twelve consecutive months preced- 
ing the first publication of notice.§4 

[§ 1505] (c) Affidavit of Service. An affidavit 
of service of summons must conform to requirements 
of the statute.8® It is improperly made if signed 
by some one other than those enumerated in the 
statute as qualified;** but a plaintiff in the fore- 
closure action may sign it, if he is within the stat- 
utory enumeration.®7 

[§ 1506] c. Foreclosure by County. Where cer- 
tificates of delinquency are transferred to the coun- 
ty and the county forecloses, service where the stat- . 
ute so provides may be by publication,®® and all 
defendants may be included in one general notice, 
whether residents of the state or otherwise, and it 
is not even necessary to mail copies of the summons 
to defendants;°® but it is necessary under the stat- 
ute to serve a copy of the complaint on the city 
treasurer if improvement assessment liens held by 
the city are to be cut off.°° The published summons 


60. Sparks v. Standard Lumber 
Co., 159 P. 812, 92 Wash. 584. 

61. Sparks v. Standard Lumber 
Co., supra. 

. Carney v. Bigham, 99 P. 21, 51 

. 452, 19 L.R.A.N.S. 905: 
Preston Ve COX oo GimbarAos 20 0. 
. Carney v. Bigham, ’99 P. 21, 51 
Wash. 452, 19 L.R.A.N.S. 905. 

65. Radcliff v. Hughes, 143 P. 980, 
82 Wash. 167. 

66. Rockwood v. Turner, 154 P. 
465, 89 Wash. 356. 

67. Wick v. Rea, 103 P. 462, 54 
Wash. 424. 

68. McMurren v. Miller, 290 P. 879, 
158 Wash. 284. ; 

69. Owen vy. Owen, 84 P. 606, 41 
Wash, 642. ; 

70. Craver v. Wehr, 167 P. 98, 98 
Wash. 56; Wehr v. Craver, 151 P. 502, 
87 Wash. 214; Rust v. McManus, 100 
P. 999, 52 Wash. 699; Rust v. Ken- 
nedy, 100 P. 998, 52 Wash. 472. 

71. McManus v. Morgan, 80 P. 786, 
38 Wash. 528. 

[a] It is only where the certifi- 
cates are issued against an unknown 
owner that a party may avail himself 
of a publication without attempting 
personal service or making a show- 
ing sufficient to sustain substituted 
service. Craver v. Wehr, 167 P. 98, 
98 Wash. 56. 

72. Williams v. Pittock, 77 P. 385, 


35 Wash. 271. 

73. Jones v. Seattle Brick & Tile 
Co., 105 P. 238, 56 Wash. 166. 

74. Craver v. Wehr, 167 P. 98, 98 
Wash, 56; Pyatt v. Hegquist, 88 P. 
33, 45 Wash. 504. 

75. Craver v. Wehr, 167 P. 98, 98 
Wash. 56. 

76. Noland vy. Arnold, 137 P. 801, 
77 Wash. 363. 

77. Woodham y. Anderson, 73 P. 
536, 32 Wash. 500. 

78. Williams v. Pittock, 77 P. 385, 
35 Wash. 271. 

79. See case infra this note. 

[a] Designation by  initials.— 
Where the proceedings are in rem 
against the land and not against the 
person of the owner, a Summons des- 
ignating the latter by his initials is 
sufficient to give jurisdiction. Kahn 
v. Thorpe, 86 P. 855, 43 Wash. 463. 

80. Williams v. Pittock, 77 P. 385, 
35 Wash, 271. 

81. See cases infra notes 82, 83. 

82. Noland vy. Arnold, 137 P. 801, 
77 Wash. 3638. 

83. Worthington v. La Violette, 
111 P. 784, 60 Wash. 525; Pillsbury 
v. Beresford, 109 P. 193, 58 Wash. 
656; Thompson y. Schoner, 109 P. 116, 
58 Wash. 642; Gould v. Knox, 101 P,. 
886, 53 Wash, 248; Silverstone vy. Tot- 
ten, 97 P. 491, 50 Wash. 447. 

84. See case infra this note. 


a a pa 


For later cases, developments and changes in the law see Annotations, same title and section number, 


[a] Publication on first anniver- 
sary of paper’s establishment satis- 
fies the requirement of twelve months’ 
existence before first publication of 
notice. Rae v. Morgan, 266 P. 1069, 
267 P. 1072, 125 Or. 644. 

85. See case infra this note. 

[a] Averment as to mailing to de- 
fendant at his place of residence, un- 
less it is stated in the affidavit that 
affiant does not know the place of 
residence, must be included. Mc- 
Kean v. Bird, 199 P. 293, 116 Wash. 


[b] Averment that defendant had 
property in state must be made in the 
affidavit. where the statute requires 
it. Felsinger v. Quinn, 113 P. 275, 62 
Wash. 183. ; 

86. Rockwood y. Turner, 154 P. 
465, 89 Wash. 356. 

87. See case infra this note. 

[a] Publisher of paper, even 
though plaintiff in foreclosure action, 
may sign the affidavit. Callison v. 
Cole, 87 P. 120, 44 Wash. 202. 

88 Rae v. Morgan, 266 P. 1069, 
267 P. 1072, 125 Or. 644;° Maryland 
Realty Co. v. City of Tacoma, 209 P, 
1, 121 Wash. 230. 

89. Gordon v. Adams, 268 P. 60, 
cae 662 [mod 270 P. 474, 126 Or. 

90. City of Everett v. Morgan, 233 
P. 317, 237 P. 508, 1838 Wash. 225. 
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must describe the property with sufficient particu- 
larity so that it may be identified,°! and if the 
property is sufficiently identified, a mistake in the 
owner’s name does not matter,®? and if the owner 
did not see the notice, a mistake in his name®* or 
failure to locate the land is immaterial.®4 

[§ 1507] 8. Pleading.®® The pleading in actions 
to foreclose delinquency certificates must allege per- 
formance of all conditions precedent to the bring- 
ing of the action.®® 

[§ 1508] 9. Evidence.°? Certificates of delin- 
quency, properly issued in book form, are admissi- 
ble.°* Where the statute requires that only a por- 
tion of the land suflicient to pay the tax shall be 
sold, evidence of the value of the property is ad- 
missible.°®® 

[§ 1509] 10. Judgment or Decree'—a. In Gen- 
eral. The judgment of foreclosure should not con- 
tain findings and conelusions,? and it can give no 
further relief than the statute authorizes.3 A per- 
sonal judgment should not be entered for costs,* 
but the costs properly taxable should be apportioned 
to the several parcels and decreed to be liens 
thereon.® 

Defendant is entitled to judgment where he ten- 
ders and pays into court the full amount of the taxes 
with penalties, interest, and accrued costs.® 

[§ 1510] b. Operation and Effect. A judgment 
of foreclosure cannot be collaterally attacked ex- 
cept on the ground of want of jurisdiction appear- 
ing affirmatively on the face of the record,’ nor will 
a judgment be declared void because of irregular- 
ities in the proceedings not affecting the jurisdic- 
tion of ‘the court,’ or depriving plaintiff of sub- 
stantial rights;® but where the court did not ob- 
tain jurisdiction because of failure of plaintiff to 


91. Patterson v. Toler, 129 P. 107, 5. 
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comply with statutory requirements as to service 
of notice, the judgment of foreclosure is void.?9 
The presumption of regularity will protect a decree 
reciting that service was properly made against 
collateral attack,11 but not against direct attack 
where the presumption is rebutted.t2 A ‘judgment 
foreclosing a certificate of delinquency on an entire 
tract of land, a part of which had been redeemed, 
is void.1 Judgment of foreclosure in proceedings 
against unknown owners is void where plaintiff 
learned the name of the true owner in the course 
of the proceedings, made him a party, but failed to 
make personal service of notice upon him.!4 Fore- 
closure of a delinquency certificate operates to con- 
vey all the title that either the owner or the state 
possessed at the time of the sale.t® Under the rule 
that the latest tax lien is prior to other tax liens,1® 
a county, by foreclosing a certificate for a subse- ° 
quent tax, cuts off the claim of the holder of a prior 
certificate.17 

[§ 1511] c. Vacating and Setting Aside. A judg- 
ment of foreclosure based on facts showing compli- 
ance with statutory requirements as to process can- 
not be vacated on the ground that the court lacked 
jurisdiction for want of proper service.18 A mort- 
gagee cannot attack a tax foreclosure on the ground 
of failure to serve the record owner, at the time the 
certificate was foreclosed, with personal notice, 
where he does not show a payment or an attempt to- 
pay by the reputed owner or a compliance, or an 
attempt to comply, with any of the privileges given 
him as mortgagee.1® Notwithstanding the certifi- 
cate holder became the purchaser at the foreclo- 
sure sale, a yacation of the foreclosure judgment is 
void, as against its grantee, where made in a pro- 
ceeding to which the grantee is not a party and 


Miller v. Henderson, 96 P, 1052, 


71 Wash. 535. 
92. Patterson v. Toler, supra. 
93. McGuire v. Bean, 276 P. 555, 
151 Wash... 474. 
94. McGuire v. Bean, supra. 
95. Pleading: e 
Actions generally see Pleading 49 C. 
A Ad ie 
Actions to foreclose: , 
Certificates of sale see infra §§ 
1562-1566. 
Mortgages see Mortgages §§ 1604-— 
1645 


96. Wilfong v. Ontario Land Co., 
171 F. 51, 96 C.C.A. 298 [aff 32 S.Ct. 
328, 223 U.S. 548, 56 L.Ed. 544]. 

97. Evidence: ‘ 

Actions generally see Evidence 22 C. 


ettods to foreclose: . 
Certificates of sale see infra § 1567. 
Mortgages see Mortgages §§ 1652- 

1679. 

9g. Jefferson County v. Trumbull, 
75 P. 876, 34 Wash. 276. 

99. Rae v. Morgan, 266 P. 1069, 
967° PB. 1072, 125 Or. 644, 

1. Judgments: 

Actions generally see Judgments 33 
C.J. p 1042. 

Actions to foreclose: : 
Certificates of sale see infra §§ 

1569-1577. 
Mortgages see Mortgages §§ 1732-— 
1797. i 

2. Sound Iny. Co. v. Bellingham 
Bay Land Co., 88 P. 1117, 45 Wash, 636. 

3. See case infra this note. 

[a] tien of local assessments can- 
not be barred by the judgment under 
a statute requiring their payment 
before action brought or foreclosure 
subject thereto. Schroeder v. City of 
Raymond, 200 P. 1092, 204 P. 180, 117 

ash. 238. 

a Sound Investment Co. v. Bell- 

ingham Bay Land Co., 102 P. 234, 53 

Wash. 470. 


ham Bay Land Co., supra. 

6 Woodham vy. Anderson, 
536, 32 Wash. 500. - 

’%7. See cases infra this note. 

[a] Want of jurisdiction shown.— 
Where the record shows that the 
summons in a suit to foreclose a 
certificate for delinquent taxes is 
void on its face, and that no other 
service was made and no personal ap- 
pearance was made by the owner, the 
foreclosure judgment is void. Hem- 
bree v. McFarland, 104 P. 8387, 55 
Wash. 605. 

[b] Objections not affecting juris- 
diction: (1) Property not sufficiently 
described in absence of evidence that 
it could not be_ identified. Jim 
Blaine Gold Mining Co. v. Ferry Coun- 
ty, 125 P. 1021, 69 Wash. 702; Old 
Republic Mining Co. v. Ferry County, 
125 P. 1018, 69 Wash. 600. (2) Want 
of service on unnecessary party. 
Sparks v. Standard Lumber Co., 159 
P. 812, 92 Wash. 584. (3) Failure of 
county treasurer to file certificate of 
delinquency with clerk of court. Wil- 
fong v. Ontario Land Co., 171 F. 51, 
96 C.C.A. 298 [aff 32 S.Ct. 328, 223 U. 
S. 543, 56 L.Hd. 544). 

g. Allen v. Peterson, 80 P. 849, 38 
Wash. 599; Whitney v. Knowlton, 
74 P. 469, 33 Wash. 319. 

[a] avities not affecting 
judgment: (1) Tax including illegal 
item. Callison v. Smith, 87 P. 120, 44 
Wash. 202. (2) Clerical errors in re- 
citals describing land where certifi- 
eate contained proper description. 
Stanchfield v. Blessing, 104 P. 800, 
55 Wash. 620. (3) County represent- 
ed by special counsel instead of by 
district attorney. Rae v. Morgan, 266 
P. 1069, 267. P. 1072, 125 Or. 644. (4) 
Judgment against defendants, some 
living and some dead at time suit was 
brought. Allen v. Peterson, 80 P. 849, 
388 Wash, 599. 


ws" PB. 


0 Wash. 200. 

[a] Omission to file certificate 
with the clerk of court in a foreclo- 
sure suit brought by the county does 
not invalidate the judgment. Miller 
v. Henderson, 96 P. 1052, 50 Wash. 200. 

10. Title & Trust Co. v. Columbia 
Basin Land Co., 238 P. 992, 136 Wash. 
63; Craver v. Mossbach, 107 P. 1037, 
109 P. 1016, 57 Wash. 662; Woodham 
v. Anderson, 73 P. 536, 32 Wash. 500; 
yi as v. White, 73 P. 480, 32 Wash. 

11. Silverstone v. Totten, 97 P. 
491, 1135, 50 Wash. 447, 704. 

12. Silverstone v. Totten, supra. 

13. Coleman v. Security Sav. So- 
ciety, 107 P. 842, 57 Wash. 675. 

14. Pyatt v. Hegquist, 88 P. 933, 
45 Wash. 504. 

15. Connor v. Spokane County, 164 
P. 517, 96 Wash. 8 

16. See supra § 1176. 

17. Whatcom County y. Black, 151 
P. 1071, 90 Wash. 280. 

18. See cases infra this note. 

[a] Judgment held valid: (1) No- 
tice and summons duly served on de- 
fendant. Nolan v. Arnot, 78 P. 463, 
36 Wash. 101. (2) Service by publi- 
cation on nonresident owner. Wil- 
liams v. Pittock, 77 P. 385, 35 Wash. 
271. (3) Service by publication on 
nonresident assessed aS Owner even 
though land owned by resident owner 
other than person assessed. Allen v. 
Peterson, 80 P. 849, 38 Wash. 599. (4) 
Sheriff’s return that owner could not 
be found in county, and affidavit that 
he was not resident in state, and fur- 
ther showing that his agent was only 
occasionally on the land during the 
delinquency period. France y. -Deep 
River Logging Co., 140 P. 361, 79 
Wash. 336, Ann.Cas.1916A 238. 

19. Sparks v. Standard Lumber 
Co., 159 P. 812, 92 Wash. 584. 
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of which he had no notice, by an application to the 
court after the period during which a judgment 
could have been set aside on motion.*° A defend- 


ant is not entitled to the opening of a default judg-: 


ment as of right where the statute provides that it 
shall be done only “on application and sufficient 
cause shown.’ 

[§ 1512] 11. Appeal.22 The provisions of the 
revenue statute relating to the time within which 
appeal from judgment cf foreclosure must be brought 
have been held to apply to an appeal by defendant 
from an order denying his motion to vacate a judg- 
ment of foreclosure,?* even though the litigation is 
between an individual certificate holder and the 
owner of the property;?* but provisions of the 
revenue statute relating to the filing of appeal bonds 
have been held not to apply to appeals by a cer- 
tificate holder from a judgment denying his right 
to foreclose.25 Defendant cannot allege as error 
that an order of foreclosure was entered against a 
certain, lot which the evidence showed had no exist- 
ence where, in his answer, he pleaded the existence 
of such lot,?* and, in any event, if no such lot exists, 
a sale thereof would not prejudice him.?* 

[§ 1513] 12. Reimbursement of Certificate Holder. 
Where the statute requires the certificate of delin- 
quency to contain a guaranty or provision that if, 
on account of any irregularity of the taxing officers, 
the certificate shall be void, the county commission- 
ers will repay to the. owner the sum paid for the 
certificate with interest,?% a recovery may be had 
where the certificate is based upon a levy of taxes 
on land exempt from taxation,?® or where it is 
issued against unpaid for school lands, the title to 
which remains in the state.2° Where a certificate 
evidences no present or prospective right to per- 
fect title by foreclosure or sale, its issuance is such 
an irregularity as to call for the refunding of the 
amounts paid.*t1 Where the county commissioners 
have declared that all taxes and charges on certain 
described land should be canceled, delinquency cer- 
tificates based on such taxes are void.?2 Where, 
after the rate of interest upon delinquency taxes has 


20. Keith v. Rose, 109 P. 810, 59 
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“Such a holder is under no obliga- 


[§§ 1511-1513 


been reduced, a purchaser of a delinquency certifi- 
cate pays therefor the amount of the delinquent 
taxes with interest at the previous higher rate, he 
is not entitled to reimbursement for the difference 
between the amount paid and the amount which 
should have been paid.** 

Conditions precedent. It has been held that, 
where the certificate holder has presented his claim 
for repayment to the county court, which has denied 
the relief sought, he may maintain an action at law 
against the county. on his demand without seeking 
a review of-the order of the county court.** 

Limitaticns.’ Where the statute makes the board 
of county commissioners a special tribunal to de- 
termine whether any delinquency certificates are 
void on account of any irregularity of the taxing 
officers, the statute of limitations does not run 
against the right of the owner to a refunding of the 
amount paid for certificates until the determination 
by the board that the certificates are void;*° but, 
in the absence of such a provision, the cause of ac- 
tion runs from the time of issuance of the certifi- 
cate.36 

Costs and subsequent taxes. Under a statute lim- 
iting the obligation of the county to the refunding 
of the amount paid for the certificates, costs ex- 
pended by the certificate holder in foreclosing his 
delinquency certificates cannot be recovered,** nor, 
where the county does not expressly guarantee the 
payment of any money received except that for 
which delinquency certificates are issued, can pay- 
ments of taxes for subsequent years made voluntari- 
ly,?8 but a contrary conclusion has been reached un- 
der a statute providing for a guaranty of the repay- 
ment to the holder of the sum paid thereon.*® Where 
the only reimbursement to the purchaser of a prior 
certificate of delinquency provided for by the stat- 
ute is in a case where the lien evidenced by a eer- 
tificate is avoided or annulled, the holder of a cer- 
tificate is not entitled to reimbursement for taxes. 
which he has paid where, on default as to subse- 
quent taxes, the county forecloces a subsequent cer- 
tificate of delinquency.*° 


31. Connor v. Spokane County, su- 


Wash. 197. 

21. Williams v. Pittock, 77 P. 385, 
35 Wash. 271; Whitney v. Knowlton, 
74 P. 469, 33 Wash. 319. 

22. Appeal: 

Actions generally see Appeal and Er- 

rer, 4-C. Jip. 1: 

Actions to foreclose: 
Certificates of sale see infra § 1578. 
a Sat see Mortgages §§ 1790- 


97. 
Certiorari see Certiorari 11 C.J. p 


80. 

23. Brown v. Davis, 78 P. 779, 36 
Wash. 135. 

“Tt is true the judgment thereto- 
fore specifically mentioned in the 
statute is the one foreclosing the tax 
lien, but the words ‘the judgment of 
' the court’ seem to be broad enough 
to comprehend any final judgment 
rendered in the action against the 
owner of the land whereby he is de- 
prived thereof.” Brown v. Davis, su- 
pra. 

24. Brown v. Davis, supra. 

25. Owen v. Owen, 84 P. -606, 41 
Wash. 642; Nolan v. Arnot, 78 P. 463, 
36 Wash. 101; Meagher v. Hand, 68 
P, 892, 893, 28 Wash. 332. 


tion to pay to the county or to any 
person any ‘taxes, assessments, inter- 
est, or penalties’ upon the real estate 
involved in the appeal, nor can any 
such be adjudged against him or the 
real estate involved, whether his ap- 
peal is successful or unsuccessful. 
Such taxes, assessments, interest, and 
penalties are owing to him if owing 
at all; not by him. Manifestly, the 
legislature did not intend to require 
so absurd a thing as the giving of a 
bond conditioned to pay taxes by the 
one to whom they are owing as a con- 
dition precedent to his right to ap- 
peal from a judgment denying his 
right to collect them.” Meagher y. 
Hand, supra. 

26. Sound Investment Co. v. Bell- 
ingham Bay Land Co., 102 P. 234, 53 
Wash. 470. 

27. Sound Investment Co. v. Bell- 
ingham Bay Land Co., supra. 

28. See statutory provisions. 

29. Wilson vy. Twin Falls County, 
277 P,. 1114, 47 Idaho 527. 

30. Knapp v. Douglas County, 170 
Bi 559; 5.100.) Wash. 125.5) Connor v: 
Spokane County, 164 BP. 517, 96 
Wash. 8. 


pra. 

32. Wilson v. Twin Falls County,. 
277 P. 1114, 47 Idaho 527. 

32. Security Sav. Soc. v. Spokane. 
County, 189 P. 260, 111 Wash. 35. 

34. Creason v. Douglas County, 167 
P...796,.86 Or. 159. 4 

65. Wilson v. Twin Falls County, 
277 P. 1114, 47 Idaho 527. 

[a] An order of the county com- 
missioners in a statutory proceed- 
ing to determine whether a _ delin- 
quency certificate is void for irregu- 
larity of the taxing officer, declaring 
that taxes on certain lands were void, 
refers to delinquency certificates then 
owned by persons other than the 
county as well as to those owned by 
the county. Wilson v. Twin Falls 
County, 277 P. 1114, 47 Idaho 527. 

36. Creason v. Douglas County, 
167 P. 796, 86 Or. -159. 

c7. Wilson v. Twin Falls County, 
277 RP. 1114, 47 Idaho 527. 

33. Creason v. Douglas County, 
167 P. 796, 86 Or. 159. 

39. Knapp v. Douglas County, 170 
P. 559, 100 Wash. 125. 

40. Whatcom County v. Black, 151 
P. 1071, 90 Wash. 280. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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XII. SALE OF LAND FOR DELINQUENT TAXES 


[§ 1514] A. Definitions and Distinctions; Nature 
and Purpose of Sale.**1 The term “tax sale”? of 
land, or what is the same thing,*? a “sale for the 
nonpayment of taxes,”’*+ is one which has been held 
to have a well defined meaning.*® It has been said 
to be analogous to a sale of land in a proceeding 
in rem*® rather than a sale on an execution issued 
on a judgment in personam,*? although the proceed- 
ings regarding the sale of land for taxes may be 
in many respects analogous to the sale of real prop- 
erty on execution.*$ <A tax sale has also been de- 
fined as a sale of land proceeded against by the 
state as belonging to some one other than itself, in 
enforcement of taxes due by that property and its 
owners.*® This type of sale is to be distinguished 
from sales by the state of land which has been ad- 
judicated to the state.®®° While a tax sale of land 
is in derogation of the rights of property,®+ such 
sale does not constitute a forfeiture.*? 

Administrative rather than judicial function. 
While the sale of land for the nonpayment of taxes 
has been held to be an administrative rather than 


a judicial sale,°* it has also been held that a sale 
under a judgment in a proceeding to collect delin- 
quent taxes is a judicial sale.54 

As ex parte proceeding. Sales of land for the non- 
payment of taxes may under particular statutes be 
regarded as ex parte proceedings.°® 

Purpose and object of sale. While the purpose of 
the law in divesting the estate of a landowner, up- 
on sales for delinquent taxes, is to coerce the neg- 
ligent and unwilling citizens to obedience of the 
law in payment of their taxes,°® the sole object of 
the state in such sales is to collect its revenue,®” 
and not to destroy rights, further than is absolutely 
necessary to effect such collection.*® 

[§ 1515] B. Constitutionality of Statutes Relat- 
ing to Sale of Land for Taxes.°® Subject to general 
constitutional requirements and restrictions as to 
tax statutes heretofore stated,®° statutes relating 
to the sale of land for delinquent taxes have been 
held constitutional,®? as not violating the require- 
ment of due process of law,®? and as not infringing 


41. Subjects and titles of acts re- 
lating to tax sales see Statutes § 405 
text and note 44. 

Sale of land for: 

Assessments of drainage districts see 
Drains §§ 294-298. } 

Delinquent municipal taxes see Mu- 
nicipal Corporations §§ 4485-4504. 

Delinquent taxes under internal reve- 
nue laws see Internal Revenue §§ 
260, 261. } 

School taxes see Schools and School 
Districts § 843. 

Taxes and assessments for highways 
see Highways § 512. 

Taxes assessed for levy and flood con- 
trol purposes see Levees and Flood 
Control §§ 81-83. 

42. Douthett v. Winter, 108 Ill. 
330. 

{a] Resale by state or county as 
“tax sale.’—(1) Sales of land under 
statutes providing for the sale by the 
state of property that has been for- 
feited or adjudicated to the state for 
taxes has been held not to be a “tax 
sale” or “sale of property for taxes” 
under other provisions. Gilmore v. 
Frost-Johnson Lumber Co., 71 So. 536, 
139 La. 354. (2) Buta sale by a coun- 
ty of land acquired by it at a tax sale 
has been held to be in legal effect a 
“tax sale.” Shelton v. Klickitat Coun- 
ty, 277 P. 839, 152 Wash. 193. (3) Re- 


sale generally see infra §§ ahaa ee 


43. Douthett v. Winter, 108 
330. 

44, Douthett v. Winter, supra. 

Lhiability of homesteads to sale of 
land for delinquent taxes see Home- 
steads § 226. 

45. Douthett v. Winter, 108 Ill. 
330. 

46. Douthett v. Winter, supra; 
Jones v. Devore, 8 OhioSt. 430; Ren- 
nick v. Wallace, 8 Ohio 539; Cotter 
v. Sutherland, 18 U.C.C.P. (Ont.) 357. 

Nature and form of proceedings pre- 
liminary to sale of land see infra §§ 
1552, 1553. 

47. Douthett v. Winter, 108 Tl. 
330; Brackett v. Gilmore, 15 Minn. 
245. But see Cotter v. Sutherland, 18 
U.G.C.P. (Ont.) 357, 389 (“It is more, 
if not exactly, like a sale by execu- 
tion’). 

[a] Distinctions.—‘‘Sales on exe- 
cution . purport to seli a par- 
ticular estate, viz., that of the judg- 
ment debtor in the land, ana do not 
interfere, or purport to interfere, with 
any interest prior to his, or to the lien 
of the judgment thereon. . . . But 
. . . the tax sale purports to oper- 
ate on the land, or some quantity of 
it, and not on the estate therein of any 
one in particular, . . if it does not 
create a lien or charge on the land, 


must necessarily pass to the purchas- 
er the quantity of land purchased, all 
other and former titles and claims be- 
ing obliterated.” Brackett v. Gilmore, 
15 Minn. 245, 

48. Walton v. Moore, 113 P. 58, 58 
Or.-23 7) 

49. Gulf States Land, etc., Co. -v. 
Wade, 25 So. 105, 51 La.Ann. 251. 

50. Gulf States Land, etc., Co. v. 
Wade, sunra. ‘ 

[a] “Sales of this kind are some- 
times spoken of as ‘tax sales’ (1) but 
the term is misapplied.” Gulf States 
Land, ete., Co. v. Wade, 25 So. 105, 
108, 51 La.Ann. 251. (2) ‘The sales 
in question, though they may result 
in placing in the treasury an amount 
equal to the amount of taxes which 
would have been on it had the proper- 
ty belonged to some one else, are not 
made in the enforcement of taxes.” 
Gulf States Land, etc., Co. v. Wade, 
supra. (3) “For there are, in reality, 
no taxes upon it, as the property of 
the state itself is not taxed.” Gulf 
States Land, etc., Co. v. Wade, supra. 

Exemption from taxation of state 
property generally see supra § 452. 

51. People v. Faxon, 182 N.Y.S. 
242, 111 Misc. 699. 

52. Cotter v. Sutherland, 18 U.C. 
CPS COnt)r 35.7. 

What constitutes forfeiture gener- 
ally see Fines, Forfeitures, and Penal- 
ties § 43. 

Forfeiture of tax-deiinguent prop- 
erty see infra §§ 2165-2217. 

53. Lucas v. Purdy, 120 N.W. 1068, 
142 Iowa 359, 24 L.R.A.N.S, 1294, 19 
Ann.Cas. 974; In re Trustees of New 
York Protestant Episcopal Public 
School, 31 N.Y. 574; Nind v. Myers, 
109 N.W. 335, 15 N.D. 400, 8 L.R.A. 
N.S.-157. 

“When the State, or a local division 
of it, acting under a law of the State, 
seizes and sells land for the non-pay- 
ment of taxes, or of public charges 
in the nature of taxes imposed on 
such land, the proceeding is admin- 
istrative and not judicial.” In re 
Trustees of New York Protestant 
Episcopal Public School, 31 N.Y. 574, 
SORA 
54. Indiana, etc., Lumber, etc., Co. 
v. Milburn, 161 F. 531, 88 C.C.A. 473; 
State v. Sargent, 12 Mo.App. 228 [aff 
76 Mo. 557]; Bundy v. Wills, 130 N.W. 
278, 88 Neb. 554, Ann.Cas.1912B 900; 
Smith v. Carnahan, 120 N.W. 212, 83% 
Neb. 667. 

{a] In an action to foreclose lien 
of purchaser at void tax sale.—Wher« 
2 purchaser at a void sale for taxes 
sues to foreclose the tax lien and the 
land is sold, it is a judicial sale. 
3arker v. Hume, 120 N.W. 1131, 84 
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Neb. 235. 

Classes of judicial sales generally 
see Judicial Sales § 3. 

55. Bursey v. Lyon, *2 App.D.C. 
231; Brown v. Veazie, 25 Me 359; 
McMahon v. Crean, 71 A. 995, 109 Md. 
652; Hilton v. Bender, 69 N.Y. 75 [rev 
2°Hun 1, 4 Thomps.&C. 270]. 

[a] Reason.—The owner of land is 
thereby deprived of it after a series 
of acts, preliminary to the sale, to 
which his attention may never have 
been particularly called. Brown v. 
Veazie, 25 Me. 359. 

56. Corning Town Co. v. Davis, 44 
Iowa 622, 628. 

Tt is not directed against those 
who, in the exercise of proper dili- 
gence, and in good faith, attempt to 
obey the law and discharge their duty 
as good citizens by the payment of 
taxes levied upon their property.” 
Corning Town Co. v. Davis, supra. 

[a] Object and purpose of a stat- 
ute authorizing the sale of land for 
taxes has been held to be to enable 
the state to condemn, seize, and sell 
all lands upon which taxes are due 
and unpaid. Ball v. Carroll, 92 S.W. 
1023, 42 Tex.Civ.App. 323. 

57. Richards v. Nylka Land Co., 79 
So. 208, 143 La. 650; Alter v. Shep- 
herd, 27 La.Ann. 207; Re South Van- 
couver Tax Sale, 9 B.C. 572; Payne 
v. Goodyear, 26 U.C.Q.B. (Ont.) 448. 

58. Richards v. Nylka Land Co., 79 
So. 208, 143 La. 650; Alter v. Shep- 
herd, 27 La.Ann. 207; Re Vancouver 
Tax Sale, 9 B.C. 572; Payne v. Good- 
year, 26 U.C.Q.B. (Ont.) 448. 

[a] “The statutes are not passed 
for-the purpose of taking any lands 
from the legal owners, but to compel 
those owners who neglect to pay their 
taxes, to pay by sale, of a portion 
of their lands.” Re Wancouver Tax 
Sale, 9 B.C. 572, 574. 

59. Constitutionality of curative 
statutes reiating to sale of land for 
taxes see infra § 1683. 

60. See supra §§ 7-117. 

61. See case infra this note. 

fa] Not unconstitutional as “drag 
net.”—Chadwell v. Jones, 1 Tenn.Ch. 
493. 

62. U.S.—Kentucky Union Co. vy. 
Commonwealth of Kentucky, 31 S.Ct. 
171, 219 U.S. 140, 55 L.Ed. 137 [aff 106 
S.W. 260, 127 Ky. 667, 82 Ky.L. 129, 
108 S.W. 931, 128 Ky. 610, and 111 
S.W. 362, 33 Ky.L. 857]; Chapman v. 
Zobelein, 35 S.Ct. 518, 237 U.S. 135, 59 
L.Ed. 874; Ontario Land Co. v. Wil- 
fong, 32 S.Ct. 328, 223 U.S. 548, 56 L. 
Bid..544 [affil71 Fo 5, 196 \€: CsA. 2937) 
Scottish Union, etc., Ins. Co. v. Bow- 
land, 25 S.Ct. 345, 196 U.S. 611, 49 L. 
Ed. 619; Kelly v. Pittsburgh, 104 U.S. 
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on judicial powers.** Particular statutes have, how- 
ever, been held unconstitutional as not affording 
due process,®* and provisions of a statute requiring 
specified counties to sell land acquired by sale for 
delinquent taxes, to the state at cost while other 
counties may sell such land as a specified board shall 
determine is unconstitutional as violating the fun- 
damental requirement for uniformity of county gov- 
ernment.®® A statute providing for the sale of land 
for delinquent taxes is not invalid as a donation of 
land under the state’s control to private corpora- 
tions or individuals,°*® since the sale to a purchaser 


is In no sense a donation of land 


78, 26 L.Ed. 659; Springer v. U. S., 
102 U.S. 586, 26 L.Ed. 253; Sherry v. 
McKinley, 99 U.S. 496, 25 L.Ed. 330; 
De Treville v. Smalls, 98 U.S. 517, 
25 L.Md. 174; Tyler. v. Defrees, 11 
Wall. 331, 20 L.Ed. 161; Page'v. U. S., 
11 Wall. 268, 20 L.Ed. 135; Murray v. 
Hoboken Land, etc., Co., 18 How. 272, 
15 L.Ed. 372; Jackson Lumber Cov. 
v. McCrimmon, 164 F. 759; O’Reilly 
mae 18 F.Cas.No. 10,563, 4 Woods 
Cal.—Chapman v. Zobelein, 124 P. 
1021, 19 Cal.A. 132. 
Fla.—Clark-Ray-Johnson Co. 
Williford, 56 So. 938, 62 Fla. 453. 
Ill.—Elmhurst State Bank v. Stone, 
178 N.E. 362, 346 Ill. 157; Ziccarelli 


Vv. 


Vanotuckart, DL5 IN. Hi 192, 00277- lal. 
26; Chambers v. Peo., 113 Ill. 509; 
Rhinehart v. Schuyler, 7 Ill. 473; 


Messinger v. Germain, 6 Ill]. 631. : 

Kan.—Bigger v. Ryker, 63 P. 740, 
§2 Kan. 482; Pritchard v. Madren, 24 
Kan. 486. : 

Ky..—Thompson v. Com., 94 S.W. 
654, 123 Ky. 302, 29 Ky.L. 705, 124 
Am.S.R. 362 [aff 28 S.Ct. 533, 209 U.S. 
340, 52 L.Ed. 822]. 

La.—Victoria Lumber Co. v. Rives, 
40 So. 332, 115 La. 996; Duncan, v. 
State, 7 La.Ann. 377; Union Tow- 
boat Co. v. Bordelon, 7 La.Ann,. 192. 

Mich.—Ball v. Ridge Copper Co., 
76 N.W. 130, 118 Mich. 7; Sears v. 
Cottrell, 5 Mich. 251. 

Miss.—State v. Gulf, M. & N. R. Co., 
104 So. 689, 1388 Miss. 70. 

Neb.—Commercial Savings & Loan 
Ass’n v. Pyramid Realty Co., 237 N.W. 
575, 121 Neb. 493. 

Nev.—Sawyer v. Dooley, 32 P. 437, 
21 Nev. 390. 

N.Y.—City of Buffalo v. Hawks, 168 
N.E. 438, 251 N.Y. 588; Tax Lien Co. 
of New York v. Schultze, 106 N.E. 
COG Ako News 8930 uy ReAL LOLS D 71115; 
Ann.Cas.1916E 636; Hersee v. Porter, 
3 N.E. 338, 100 N.Y. 403; .Sheldon v. 
Van Buskirk, 2 N.Y. 473. 

Or.-—Peterson v. Graham, 282 P. 
1084; 279 P.553, 131 Or—290. 
Pa.—McGregor v. Montgomery, 4 
Pa. cote 

S.C.—State v. Allen, 13 S.C.L. 55. 

S.D.—Caldwell v. Pierson, 159 N.W. 
124,37 S.D. 546; Ohlwine v. Bushnell, 
143 N.W. 362, 32 S.D. 426. , 

Tenn.—Hast Tennessee Brewing Co. 
v. Currier, 150 S.W. 541, 126 Tenn. 
535; McCarrol v. Weeks, 5 Hayw. 246. 

Tex.—Wolffarth v. DeLay, (Civ. 
App.) 142 S.W. 617. 

Wash.—State v. Whittlesey, 50 P. 
119. 17 Wash. 447. 

W.Va:—State v. King, 63 S.E. 468, 
495, 545, 64 W.Va. 546; Webb vy. Rit- 
ter, 54 S.E. 484, 60 W.Va. 193. 

Wis.—State v. Diehl, 223 N.W. 852, 
198 Wis. 326. 

“The taxation laws of this state 
which provide for assessment of prop- 
erty, giving the taxpayer an oppor- 
tunity to be heard before the board of 
equalization, requiring a notice of 
sale for delinquent taxes, and giving 
the right of redemption from sale, 
are not in violation of the constitu- 
tional provision as to ‘due process of 
law.’’’ Ohlwine v. Bushnell, 143 N.W. 
362, 32 S.D. 426, 431. 

[a] What constitutes due process 
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uals.®§ 


tion of the. hen 
to him, where a | steps prescribed 
in sale of land for taxes.—(1) What is 
due process of law in proceedings for 
the collection of taxes may be left 
largely to the legislative discretion. 
Dingey v. Paxton, 60 Miss. 1038; Ohl- 
wine v. Bushnell, 143 N.W. 362, 32 
S.D. 426. (2) The machinery may be 
simple and the proceeding summary, 
but it must be a proceeding which is 
to be, and not which has been, taken. 
Dingey v. Paxton, supra. (3) The 
citizen must. have an opportunity to 
comply with the requirements of the 
law, and the state, and not the citi- 
zen, must be the actor. Dingey v. 
Paxton, supra. (4) But it is only re- 
quired that the substantial and funda- 
mental rights of the taxpayer shall 
be protected. Ohlwine vy. Bushnell, 
supra. (5) This may be done without 
providing for a trial of the right to 
lay the taxes, or the liability of the 
person upon whom they are charged, 
although the legislature may not by 
its enactment declare a final and ab- 
solute divestiture of title without giv- 
ing the taxpayer an opportunity to be 
heard: in opposition. Ohlwine  v. 
Bushnell, supra. (6) But it is only 
necessary that the taxpayer shall be 
afforded an opportunity to interpose 
objections to the validity of the tax, 
that his land is not liable for taxes, 
or that the manner of assessing or 
collecting them is not conformable to 
the statute, at some stage of the tax 
proceeding, before he is irrevocably 
deprived of his property, and that 
such hearing shall be had before some 
board or tribunal competent to afford 
relief, in case of invalidity or injus- 
tice. Ohlwine v. Bushnell, supra. (7) 
Within these limitations, the proce- 
dure for the enforcement or collec- 
tion of taxes is largely, if not wholly, 
within the discretion of the legisla- 
ture. Ohlwine v. Bushnell, supra. 

{[b] Statute authorizing counties 
to foreclose lien for taxes delinquent 
more than three years has been held 
not violative of due process clause 
under Comp. St. (1929) § 77-2039; 
Const. art 1 § 3. Commercial Savings 
& Loan Ass’n v. Pyramid Realty Co., 
237 N.W. 575, 121 Neb. 493. 

[ec] Statute authorizing counties 
to become purchasers of land sold for 
taxes.—State v. Diehl, 223 N.W. 852, 
198 Wis. 326. 

[d] Requirement that sale be pre- 
ceded by judgment.—A statute pro- 
viding for the sale of forfeited tax 
lands after judgment to a purchaser 
or the owner, is not unconstitutional, 
as depriving the owner of. property 
without a court judgment. Ziccarel- 
li v. Stuckart, 115 N.EB. 192, 277 Ill. 26. 

[e] Notice by registered mail.— 
An act providing for notice of tax de- 
linquency by registered mail in coun- 
try parishes only is not unconstitu- 
tional in view of a federal law requir- 
ing return receipt. Henderson vy. 
Mayer, 126 So. 531, 12 La.App. 531. 

[f] There is no' inherent vice in 
collecting taxes by judicial proceed- 
ings in courts (1) instead of by sum- 
mary process of sale by county offi- 
cials. 
486. (2) The legislature may adopt 
either or both methods (Pritchard v. 
Madren, supra), (3) and a collection 


Pritchard v. Madren, 24 Kan. | 
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reasonable price fixed by officers of the state se- 
lected for that purpose is paid for the land.** How- 
ever, it has been held that a statute providing that 
lands struck off to the state at a sale for delinquent 
taxes should on specified conditions be returned to 
the prior owners is unconstitutional as a donation 
of land, belonging to the state, to private individ- 
To comply with due process of law, it is 
necessary to the validity of a tax sale that the taxes 
for which the property is sold be in fact delin- 
quent,°® that the sale be made before the expira- 


given by law,’® and that all the 
by statute in connection with the 


by the sale of land in either way is 
by due process of law (Pritchard v. 
Madren, supra). 

{g] Statute requiring holder of 
tax deed to take possession, or take 
steps to institute proceedings to take 
possession, of property within one 
year from date of tax deed or recon- 
vey title when reimbursed, does not 
constitute a denial of due process of 
law. Elmhurst State Bank v. Stone, 
178 N.E. 362, 346 Ill. 157. 

[h] Sale to person bidding lowest 
rate of interest.—(1) Acts (1893) c 
158, amending L. (1891) ¢ 14 § 106, 
requiring a whole tract of delinquent 
tax land to be sold for taxes to the 
person bidding the lowest rate of in- 
terest, is not violative of due process. 
Ohlwine v. Bushnell, 143 N.W. 362, 
32 S.D. 426, 431. (2) “It is appellant’s 
contention, however, that the statute 
restricting competitive bidding at tax 
sales to the rate of interest alone is, 
in effect, a forfeiture statute, and is 
in violation of the ‘due process’ clause. 
Forfeiture tax statutes which provide 
for a judicial hearing and determina- 
tion on the question whether facts ex- 
ist constituting statutory conditions 
of forfeiture for nonpayment of taxes 
are not necessarily invalid. It is only 
that class of statutes which declare - 
that a title shall vest absolutely and 
beyond dispute, which are open to the 
objections urged by appellant in this 
case.” Ohlwine v. Bushnell, supra. 

[i] Sale of property not belong- 
ing to tax debtor.—‘An argument is 
pressed upon us that the statute 
- « . is unconstitutional, in so far 
as it authorizes the seizure and sale 
of property found in the possession 
of the tax debtor, and not owned by 
him, is concerned. Its’ validity has 
been assumed for over fifty years, and 
has been approved by too many cases 
to allow us to consider it an open 
question, in this court, especially in 
this case, which does not necessarily 
turn upon that portion of the statute. 
We shall content ourselves by holding 
the statute valid, without examining 
in detail the argument’ submitted by 
the appellant against it.” Pauly v. 
eels 29 Hun (N.Y.) 116, 118. 

ue process as dependi upo 
whether sale is made Uivect “ee Sane 
i epee ae ae 
f essee o ivingston v. Moore, 
7 Pet. (U.S.) 655; Rhinehart v. 
ey 7 Ill. 473. 
= ingey v. Paxton, 60 Miss. 
1038; Caldwell v. Perso 
124,37 SD. 546, Beye oe 
i tate v. Donald, 15 Ww. 
160 Wis, 21. 151 N.W. 331; 
Y art v. Backstrom, 113 So. 
148 Miss. 13. ; eee 


67. Hart v. Backstrom, supra. 

68. Winton v. Day, 49 So. 264, 96 
Miss. 1. 

69. Malone v. Williams, 103 S.w. 


798, 118 Tenn. 390, 121 Am.S.R. 1002. 
Delinquency as condition precedent 
to sale see infra § 1522. 
70. Kipp v. Elwell, 68 N.W. 105 
65 Minn. 225,33 LRA, 435. j 
Time of sale generally see i 
16038, 1604. sf pe wae 
Sale before expiration of lien see in- 
fra § 1603. : , 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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assessment and sale be taken.™! A provision spec- 
ifying steps to be taken in the sale of land for de- 
linquent taxes does not violate a constitutional pro- 
vision allowing a right of redemption on conditions 
to be preseribed by law.72 

; As retrospective legislation. A statute authoriz- 
ing the sale of land for delinquent taxes is not un- 


. constitutional as retrospective in operation where 
-the statute simply provides a different remedy from 


that which the state at the date of its going into 
effect had for the collection of delinquent taxes.7? 

Delegation of power to private individuals. It 
is not unconstitutional for the state to delegate its 
power of selling land for delinquent taxes to pri- 
vate individuals.‘ 

[§ 1516] C. Right, Power, or Duty To Sell, and 
Limitation on Power?®—1. In General. Subject to 
constitutional restrictions and limitations,’® if lands 
are subject to taxation’? they may be made subject 
to sale for taxes,’* because the power to tax implies 
the power of the state to enforce the collection of 
the tax’® and necessarily the state in its sovereign 
capacity may prescribe the mode of accomplishing 
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this*® because the right to tax without the power 
to enforee payment by sale of the land would be 
of no avail.§1 And the legislature in prescribing 
the particular mode of sale’? may or may not make 
use of judicial tribunals or judicial forms, as seems 


‘most convenient, most conducive to the object in 


view, and most advantageous to the state and to the 
taxpayers.*® Authority to sell land for taxes being 
exclusively statutory,** such authority can be exer- 
cised only in the precise cases specified in the law,®® 
and it has been held that an act granting this au- 
thority will not apply to taxes already delinquent 
unless such act is expressly made retroactive ;°¢ 
nor can the power be exercised after the end of the 
period of time limited by law for that purpose.87 
On the other hand, it has also been held that a 
statute directing the sale of land for delinquent 
taxes authorizes the sale of land for taxes which 
were delinquent prior to the year in which such 
statute became effective®®’ and that such construc- 


tion does not make the statute operate retrospec-_ 


tively as to those taxes.8® A constitutional provi- 
sion that the legislature shall provide by law for 


71. Alexander v. Gordon, 101 F. 91, 
41 C.C.A. 228; Dennis v. Robertson, 
96 S.E. 802, 123 Va. 456. 

[a] Steps prescribed need not be 
made. matter of record.—Straus v. 
Foxworth, 34 S.Ct. 42, 231 U.S. 162, 58 
L.Ed. 168; Turpin v. Lemon, 23 S.Ct. 
20, 187 U.S. 51, 47 L.Ed. 70 (sheriff’s 
return of sale). 

[b] An immaterial mistake in the 


assessment does not constitute a de-- 


nial of due process so as _ to invali- 
date the sale. Ballard v. Hunter, 27 
S.Ct. 261, 204 U.S. 241, 51 L.Ed. 461 
[aff 85 S.W. 252, 74 Ark. 174]. 

Validity of assessment as deter- 
mining tax for which land may be 
sold see infra § 1527. 

Whether compliance with statute 
relating to sales of land for taxes 
must be strict or substantial see in- 
fra § 1519. 

72. K. C. Lumber Co. v. Moss, 80 
So. 638, 119 Miss. 185. 

73. Wellshear v. Kelley, 69 Mo. 

6) 


343. 

What law governs sale of land for 
delinquent taxes see infra § 1520. 

74, Gautier v. Ditmar, 129 N.Y.S. 
834, 144 App.Div. 721 [aff 97 N.E. 464, 
204 N.Y. 20, Ann.Cas.1913C 960]. 

[a] For example, L. (1908) c 490, 
providing that the city of New York 
may sell at public auction liens which 
it holds against lands for taxes and 
assessments, and that upon the own- 
er’s failure to pay the purchaser cer- 
tain interest the whole of the lien 
shall become payable at the purchas- 
er’s option, and the land at this time 
as well as later may be sold, under 
the provisions of the code of civil pro- 
cedure relating to actions to foreclose 
mortgages for nonpayment of the 
lien, is constitutional, the legislature 
having the power to delegate to pri- 
vate persons the right to sell land for 
failure to pay taxes. Gautier v. Dit- 
mar, 129 N.Y.S. 834, 144 App.Div. 721 
[aff 97 N.B. 464, 204 N.Y. 20, Ann.Cas. 
19138C 960]. 

75. Enforcement of assessments 
and special taxes by municipal cor- 
porations under general tax laws see 
Municipal Corporations § 3469. 

Power of municipal corporations to 
sell land for municipal taxes thereon 
see Municipal Corporations § 4485. 

76. See supra §§ 7-117, 1515. 

77. See supra § 135 et seq. 

78. U.S.—Lansburgh v. McCor- 
mick, 224 F. 874, 140 C.C.A. 296. 

Ark.—Biscoe v. Coulter, 18 Ark. 423. 

Towa.—Lucas v. Purdy, 120 N.W. 
1063, 142 Iowa 359, 24 L.R.A.N.S. 1294, 
19 Ann.Cas. 974. 

Ky.—Middendorf v. Goodale, 259 S. 
WwW. 59, 202 Ky. 118. 

Mont.—State v. Board of Com’rs of 


Cascade County, 296 P. 1,.89 Mont. 37. 

Philippine.—Jones vy. Schiffbauer, 
26 Philippine 467. 

S.D.—Ohlwine v. Bushnell, 143 N.W. 
362, 32, S.D. 426. . 

[a] Right’ to sell land not affected 
by statute fixing order of sale.—Right 
to sell land for taxes is not affected 
by a statute fixing the order of appli- 
cation of property to payment of a 
lien where part thereof has been sold. 
Decatur County Building & Loan 
Ass’n v. Thigpen, 160 S.E. 387. 

79. Lucas v. Purdy, 120 N.W. 1063, 
142 Iowa 359, 24 L.R.A.N.S. 1294, 19 
Ann.Cas. 974; Ohlwine v. Bushnell, 
143 N.W. 362, 32 S.D. 426. 

80. Lansburgh v. McCormick, 224 
F. 874, 140 C.C.A. 296; Biscoe v. Coul- 
ter, 18 Ark. 423; Lucas v. Purdy, 120 
N.W. 1063, 142 Iowa 359, 24 L.R.A. 
N.S. 1294, 19 Ann.Cas. 974; Ohlwine 
Nogecmeae te 143 N.W. 362, 32 S.D. 
* 81. Lansburgh v. McCormick, 224 
F. 874, 140 C.C.A. 296; Biscoe v. Coul- 
ter, 18 Ark. 423. 

[a] Other bases of right to sell 
land for delinquent taxes.—(1) Real 
estate being directly liable for the 
payment of the land tax assessed 
against it, land may be sold for the 
payment of delinquent taxes thereon. 
Jones v. Schiffbauer, 26 Philippine 
467.. (2) Since payment of a property 
tax is compulsory rather than option- 
al with the person against whom, or 
against whose property, it is assess- 
ed, such payment may be enforced by 
sale of the land. Middendorf v. Good- 
ale, 259 S.W. 59, 202 Ky. 118. 

82. Mode and conduct of sale of 
land for delinquent taxes generally 
see infra §§ 1600-1614. “ 

83. In re Trustees of New York 
Protestant Episcopal Public School, 
Siig ED GG wes 

“While the Legislature may sum- 
mon the aid of tthe courts in collect- 
ing taxes . . . and may provide 
for the tax sale under decree of court 
. . . it need not do so.” Richard- 
son v. Lloyd, (Mont.) 300 P. 254, 256. 

[a] Employment of judicial agen- 
cy and effect thereof.—No judgment 
of a court is ordinarily required from 
the commencement to the conclusion 
of the process, and if a judicial agen- 
ey for some part of the proceeding 
is provided in particular cases, it is 


/not because the matter is judicial in 


its nature, or because such a mode of 
determining questions is, in Such cas- 
es, required by any provision of the 
constitution, but merely from consid- 
erations of convenience and general 
propriety. In re Trustees of New 
York Protestant Episcopal Public 
School, 31 N.Y. 574. 


Mg ree infra § 1517. 

s rk.—Doyle v. Martin, WwW. 
se tae Ark. 37. petit ets 
a.—Hull v. Greeley, 12 So. 

31 Fla. 471. i mak 
Hier aa-Metnerns: v. Reed, 23 Iowa 


La.—Prescott v. Payne, 11 So. 140, 
44 La.Ann, 650; Bossier v. Maskell, 
10 La.Ann. 671. 

Me.—Brown v. Veazie, 25 Me. 359. 

Mich.—Sibley v. Smith, 2 Mich. 486. 

Miss.—Caruthers v. McLaran, 56 
Miss. 371. é 

Mo.—McPike v. Pen, 51 Mo. 63. 

Neb.—Logan County v. Carnahan, 
92 N.W. 984, 95 N.W. 812, 66 Neb. 685. 

N.H.—Cahoon vy. Coe, 57 N.H. 556; 
Bellows v, Parsons, 13 N.H. 256. 

N.Y.—Bennett v. Peck, 20 N.E. 571, 
112 N.Y. 649; Bennett v. Peck, 28 Hun 
447 [dism 95 N.Y. 661]; Sharpe v. 
Speir, 4 Hill 76. 

N.D.—Shuttuck v. Smith, 69 N.W. 
5, 6 N.D. 56. 

Okl.—State v. National Bank of 
Pawhuska, 281 P. 579, 582, 139 Okl. 
134 [quot Cyc]. 

W.Va.—Old Dominion Bldg., ete., 
peree: v. Sohn, 46 S.E. 222, 54 W.Va. 
[a] General code provisions inap- 
plicable——The laws regulating the 
sale of land for the collection of de- 
linquent taxes are sui generis and 
constitute a system to which the gen- 
eral provisions of the civil code have 
little or no application. Lisso & Bro. 
v. Police. Jury of Parish of Natchi- 
toches, 53 So. 566, 127 La. 283, 31 L.R. 
A.N.S. 1141. 

86. Nowlen v. Hall, 87 N.W. 222, 
128 Mich. 274; Norris v. Hall, 82 N.w. 
832, 124 Mich. 170; McNaughton v. 
Martin, 40 N.W. 326, 72. Mich. 276; 
Hall v. Perry, 40 N.W. 324, 72 Mich. 
202; Folsom v. Whitney, 104 N.W. 
140, 95 Minn. 322. 

[a] Disposition of land bid in by 
state.—A statute authorizing the dis- 
position of land bid in by the state 
for delinquent taxes does not apply 
to land bid in before the enactment of 
the statute. Begole v. Bigelow, 213 
m0 401 7180 €.C. A. 37. 

Retroactive operation of statutes 
generally see Statutes §§ 690-734. 

What law governs sale of land for 
taxes generally see infra § 1520. 

87. White v. Portland, 36 A. 46, 68 
Conn. 293; State v. Bellin, 81 N.W. 
763, 79 Minn. 181. 

88. Crane v. Cox, 137 P. 589, 18 N. 
M. 377. 

g9. Crane v. Cox, supra. 

[a] Reasons for rule.—(1) “The 
statute does not interfere with any 
act done under—or any condition that 
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the sale of all delinquent tax lands is directory,°° 
and confers no power which the legislature did not 
already have to make laws in respect of the sub- 
ject matter.°! If, because of the negligence of its 
agents, the state shall fail to divest the citizen of 
his title by a sale for taxes, it may' begin anew and 
collect the amount to which it is entitled;®? but 
having proceeded and failed, it cannot, by a mere 
legislative declaration, accomplish what it failed to 
do by the proceedings which it had provided.?* 

Power and duties of public boards and of public 
officials. The powers and duties of public boards 
and of public officials with reference to the sale 
of land for delinquent taxes are prescribed by stat- 
ute.24 Under such a statute specifically setting forth 
what the respective duties of particular boards and 
officers shall be in such cases, such officers do not, 
in performing their respective duties, act as agents 
for the specified boards,®® and where the respective 
duties are specifically set forth, public boards have 
no authority to order or direct the specified officials 
with respect to the performance of their duties.®® 
The power to sell land has, under particular statutes, 
been held to exist in the county treasurer?’ and in 
the collector of taxes.°® However, the power to 
sell land for delinquent taxes, in a collector of taxes, 
is a naked power conferred by statute. and can 
only be validly exercised in conformity with the 
statute.°® 

Power of court. Under statutory provisions for 
the sale of, land for taxes, courts may exercise only 
a special and restricted jurisdiction,! the limits of 
which must be closely adhered to.? 

Power of state as depending on whether sale is 
made direct to purchaser.* Touching the power of 
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the legislature to dispense with certain anterior 
proceedings as prerequisites to a valuable tax deed, 
an entirely different case presents itself when it 1s 
one where the commonwealth has obtained a valid 
title and the deed is to a purchaser from it from 
that of a case of a deed to a purchaser at a delin- 
quent tax sale by a publie officer. In the latter 
ease. there are certain constitutional limitations on 
the power of the legislature which protect the rights 
of the individual landowner. These limitations con- 
cern the preliminary steps to a tax sale necessary 
to afford the landowner “due process of law,” and 
cannot be dispensed with even by express legisla- 
tive enactment, and they are necessary and indis- 
pensable to divest the former owner of his title to 
the land, while in the case where the state acquires 
title to land for delinquent taxes it is not subject 
to constitutional limitations of due process in sell- 
ing the land. 

Estoppel of government.> The government is not 
estopped from selling land for delinquent taxes 
merely because of an erroneous statement, as to the 
amount of unpaid taxes, issued to one making in- 
quiry.® 

Collection of subsequent taxes. Under a statute 
authorizing the sale of land for delinquent taxes, 
the sale of land for ‘taxes of the preceding year 
which had become delinquent does not bar the state 
from thereafter collecting taxes assessed for the 
year the sale was made’ but not yet delinquent at 
the time of sale.® 

[§ 1517] 2. Exclusiveness of Statutory Power 
and Mode of Sale.® Tax sales are made exclusively 
under statutory power,1® and in accordance with 
general rules governing the collection of taxes 


exists by reason of—the former law.” 
Crane v. Cox, 137 P. 589, 591, 18 N.M. 
877. (2) “It merely provides for the 
sale of property upon which a lien for 
taxes has been ascertained, fixed, and 
declared, giving to the lien no force 
or effect which it did not possess un- 
der the law by which it was created.” 
Crane v. Cox, supra. 

Statute for sale of land for taxes 
not unconstitutional as retrospective 
legislation see supra § 1515. 

Virden vy. Bowers, 55 Miss. 1. 
Virden v. Bowers, supra. 
Dingey v. Paxton, 60 Miss. 


Dingey v. Paxton, supra. 
94. See statutory provisions, 

Lane v. Graham County, 140 S. 
Helo G40 ONC. To. 

fa] Thus a sheriff does not per- 
form duties relative to tax sales as 
an agent of the board of commission- 
ers under a statute specifying the re- 
spective duties of each in sales of 
land for delinquent taxes. Lane v. 
rane County, 140 S.E. 712, 194 N.C. 
723. 

Lane v. Graham County, supra. 

97. See case infra this note. 

[a] Forest preserve counties.— 
“Prior to March 6, 1928, when chap- 
ter 251 of the Laws of 1928 became 
effective, the Tax Law required that 
sales of land for unpaid taxes, in cer- 
tain Forest Preserve counties, includ- 
ing the county of Ulster, should be 
made by the State Comptroller and, 
later, by the State Department of 
Taxation “and “Finance, 62% 72Ehat 
act marked the final change in a pol- 
icy and, from that time on, sales in 
every county were to be made by the 
county treasurer of the county. The 
changes are set forth somewhat con- 
fusingly, but the purpose is clear.” 
Theretore the county treasurer could 
sell properties located in towns in 


forest preserve county for unpaid 
taxes for 1929 without reassessment 
or return to department of taxation 
and finance. City of New York v. 
aR 248 N.Y.S. 627, 2381 App.Div. 
oO < 

98. See infra text and note 99. 

99. Ark.—State v. Berg, 30 S.W. 
(2d), 211, 182) Arky 118: 

Me.—Brown v. Veazie, 25 Me. 359. 

Md.—McMahon y. Crean, 71 A. 995, 
109 Md. 652. 

Miss.—Nelson y. Abernathy, 21 So. 
150. 74 Miss. 164. 

N.H.—Cahoon v. Coe, 57 N.H. 556. 

N.Y.—Edhro Realty Co. v. Clarey, 


2d0. NiN«S. 262, L414 9 Mise, 7779.4 Peo. 
v. Golding, 106 N.Y.S. 821, 55 Misc. 
425. 

N.C.—Hays v. Hunt, 85 N.C. 303; 


Douglass v. Short, 14 N.C. 432. 

Tex.—Keenan v. Slaughter, 108 S. 
W. 703, 49 Tex.Civ.App. 

Utah.—Olsen y. Bagley, 37 P. 739, 
10 Utah 492. 

Man.—Tetrault v. 
Man. 457. 

Collectors and proceedings for col- 
lection of taxes against persons and 
‘grt aaa property see supra §§ 1290- 

Mode of exercizing power by offi- 
cer in actual sale of land for taxes 
see infra § 1601. 

1. Davis v. West, (Tex.Civ.App.) 
5 S.W.(2da) 870; Cordray v. Neuhaus, 
61 S.W. 415, 25 Tex.Ciy.App. 247. 

2. Davis v. West, (Tex.Civ.App.) 
5 S.W.(2d) 870; Cordray v. Neuhaus, 
61 S.W. 415, 25 Tex.Civ.Arn- 247. 

3s. Tax sale distinguished from 
sale of land adjudicated to state see 
supra § 1514. 

4 Dennis v. 96 S.E. 
802, 123 Va. 456. 

Resale of land bid in by state at 
tax sale see infra §§ 1676-1678. 

Right of state to purchase land at 


Vaughan, 12 


Robertson, 


erage Se: delinquent taxes see infra 
_ 5. Estoppel to deny payment seo 
infra § 1522. 

6. Elliot y. District of Columbia, 
£0 DC. 396. 

[a] Thus, in a case where the col- 
lector of taxes of the District of Co- 
lumbia was applied to for a state- 
ment of the unpaid taxes on certain 
real estate, by one who did not dis- 
close the object of the inquiry or 
state that he was about to purchase 
the land, it was held that the district 
was not estopped from making a sale 
of the property for unpaid taxes 
thereon, which had been omitted from 
the statement furnished on such re- 
quest, although the applicant relied on 
the collector’s statement in afterward 
purchasing the property. Eliot v. 
District of Columbia, 10 D.C. 396. 

Reliance on official statement as ex- 
cuse for nonpayment of taxes gener- 
ally see supra § 1257. 

7 Thomas vy. State, 147 P. 914, 17 
Ariz, 18. 

8. Thomas vy. State, supra. 

[a] For example, under L. (1903) 
No. 92, the sale in 1912 of land for 
delinquent taxes for the preceding 
year, did not, although the sale was 
made before the taxes of 1912 were 
assessed, bar the state from there- 
after collecting taxes for 1912 by suit 
and sale. Thomas v. State, 147 P. 914, 
17 Ariz. 18, 

9. Mode and conduct of actual sale 
ep tae for taxes. see infra §§ 1600-— 
10. Ark.—Simpson vy. 
227 S.W. 15, 146 Ark. 417. 

Cal.—Preston vy. Hirsch, 90 P. 965, 
5 Cal.App. 485. 
pat be v: Lyon, 32 App.D.Cc. 

Kky.—Smith v. Ryan, 11 S.W. 647, 
88 Ky. 636, 11 Ky.L. 128. 


Reinman, 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 1517-1519] 


against persons and personal property! where there 
exist statutes providing a full and comprehensive 
system by which delinquent taxes on real estate may 
be collected by sale of such real estate,!2 and where 
such method is the only one authorized by the stat- 
utes for the enforcement of payment, that method 


is exclusive.?? 


Judicial means need not be employed. While the 
legislature may provide that the sale of land for 
delinquent taxes shall be made only under a decree 
of court,'* the legislature need not employ judicial 
means for the purpose of such sale.'® 

[§ 1518] 3. Concurrent Remedies. 
delinquent taxes by the sale of land is not pre- 
eluded by the fact that there exists another rem- 


edy or method of ecollection.?® 


N.C.—Richmond Cedar Works v. 
Shepard, 105 S.E. 886, 181 N.C. 13. 

Pa.—Gamble v. Central Pennsylva- 
nia Lumber Co., 74 A. 69, 225 Pa. 288; 
Norris v. Delaware, etc., R. Co., 66 A. 
1122, 218 Pa. 88; Kramer v. Slattery, 
73 Pa.Super. 361; Davis v. Rocks Coal 
& Coke Co., 39 Pa.Co. 597. 

Utah.—Olsen v. Bagley, 37 P. 739, 
10 Utah 492. 

Sask.—Reliance Lumber Co., Ltd. 
v. Semans, [1924] 2 Dom.L.R. 611. 

{a] “fhe power exercised is pure- 
ly statutory.”’—Preston v. Hirsch, 90 
P. 965, 967, 5 Cal.App. 485. 

[b] Method of conducting sale.— 
(1) The method of conducting tax 
sales and resales of land bought by 
the state, including the determination 
of the character of the notice re- 
quired, are matters within the control 
of the legislature. Buck v. Canty, 
121 P. 924, 162 Cal. 226. (2) Hence, if 
it has provided no method whereby 
land may be sold for the collection of 
delinquent taxes, the courts can give 
no relief. Cincinnati v. Hynicka, 9 
OhioN.P.N.S. 273. 

Mode and conduct of sale generally 
see infya $§ 1600-1604. 

11. See supra §§ 1372, 1381. 

12. See statutory provisions. 

13. Logan County v. Carnahan, 92 
N.W. 994, 95 N.W. 812, 66 Neb. 685; 
Prinee v. Ypsilanti Sav. Bank, 282 P. 
282, 140 Okl. 131; City of Sapulpa v. 
Land, 223 P. 640, 101 Okl. 22, 35 A.L. 
R. 872: Davis v. Rocks Coal & Coke 
Go.} 39° Pa.Co,. 597. 

[al ax sale in contravention of 
statute, which provides the only 
method of making such sale, is not 
a sale for taxes, and extinguishes no 
tax. Inhabitants of Otisfield v. 
Scribner, 151 A. 670, 129 Me. 311. 

{b] In Montana.—(1) Rev. Codes 
(1921) §§ 2169-2237, as amended by 
L. (1923) ¢ 96, clearly indicate the 
steps necessary in the collection of 
state and county taxes made a lien 
on real property, which requirements 
are mandatory, and, procedure for 
collection of such taxes by sale of the 
land being adequate, it is exclusive. 
State v. Nicholson, 240 P. 837, 839, 74 
Mont. 346. (2) Only exception made 
by legislature that collection of state 
and county taxes should be by sale 
of land, being in Rev. Codes (1921) §§ 
2253 and 2254, providing that, in de- 
linquent taxes over three hundred 
dollars, land should be offered for 
sale but once, and, if not sold, state 
auditor should bring civil action 
therefor, all other cases are therefore 
excluded. State v. Nicholson, supra. 
(3) “If the Legislature had intended 
that in any other instance the treas- 
urer should have the right to resort 
to a method other than the sale of 
land... it would have so. de- 
elared.’” State v. Nicholson, supra. 
(4) Not having made any other ex- 
ception, all others are excluded on 
the theory that having expressed one 
all others are excluded. State v. 
Nicholson, supra. — 

Effect of change in statutory mode 


of collection by sale of land see infral 
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[§ 1519] 4. Strict Construction of Statute and 
Compliance Therewith.17 
quent taxes being in derogation of private rights of 
property,'® the power has been said to be strictis- 
simi juris!® and statutes authorizing such sales must 
be strictly construed?® in favor of the owner of 


Sales of land for delin- 


such land,?+ or in so far as they are intended for 


quired.?°5 
Collection of 
quirements.” 


with.?7 


§ 1520. 


14 See infra § 1552. 


15. Richardson v. Lloyd, (Mont.) 
300 P. 254. 
1G.. ‘Akers y. Burch;): 12) Heisk. 


(Tenn.) 606; Masterson v. State, 42 
S.W. 10038, 17 Tex.Civ.App. 91. 

Sale of land as exclusive, remedy 
Siigi only one authorized see supra 

17. Strict construction of statutes 
authorizing refund to purchaser of in- 
valid title see infra § 1519. 

18. See supra § 1514. 

19. Shurtleff v. Potter, 92 N.E. 331, 
206 Mass. 286; Charland v. Trustees 
of Home for Aged Women, 91 N.E 
146, 204 Mass. 568, 184 Am.S.R. 696. 

20. Ark.—Stade v. Berg, 30 S.W. 
(2a) 211, 182 Ark. 118. 

Ind.—Millikan v. Patterson, 91 Ind. 
515; Ellis v. Kenyon, 25 Ind. 134. 

Mass.-—Shurtleff v. Potter, 92 N.E. 
331, 206 Mass. 286; Charland v. Trus- 
tees of Home for Aged Women, 91 N. 
E. 146, 204 Mass, 563, 134 Am.S.R. 696. 

Mich.— Littlefield v. Petrick, 230 N. 
W. 507, 250 Mich. 437. 

Miss.—Cuevas v. Cuevas, 110 So. 
865, 145 Miss. 456. 

N.J.—Sichel v. Willett, 145 A. 721, 
104 N.J.Eq. 393. 

N.Y.—Peo. v. Faxon, 182 N.Y.S. 242, 
111 Mise. 699; Hennepin Improve- 
ment Co, v. Schuster, 124 N.Y.S. 693, 
66 Misc. 634 [aff 134 N.Y.S. 1134, 151 
App.Div. 903}. 

Or.—Peterson v. Graham, 279 P. 
553, 282 P. 1084, 131 Or. 290. 

Pa.—Stewart v. Shoenfelt, 13 Serg. 
&R. 360. 

W.Va.—Koontz v. Ball, 122 S.E. 461, 
96 W.Va. 117; Hardman v. Brannon, 
75 S.E. 74, 70 W.Va. 726. 

Can.—O’Brien v. Cogswell, 17 Can. 
S.C. 420. 

Ont.—Doe v. Gooner, 4 U.C.Q.B. 23. 

[a] Reason for rule.—‘The pro- 
ceeding [for the sale of land for de- 
linquent taxes] is drastic in the ex- 
treme and, while the courts, in view 
of the necessity of promptly collect- 
ing the taxes necessary for carrying 
on the function of government, have 
reluctantly held that such statutes 
are not in violation of the ‘due 
process of law’ required by the Con- 
stitution, this court has always 
strictly construed them, and _ has 
never enlarged their scope beyond 
their actual terms.” Peterson v. 
Graham, 279 P. 553, 282 P. 1084, 1085, 
£3 ts, Or: "290: 

Statutes for sale of land for pees 
as not violating due process see su- 


§ 1515. 
Pree Ball, 122 S.E. 461, 


21. Koontz v. 
96 W.Va. 117. 

[a] Otherwise stated.—(1) ‘Stat- 
utes authorizing sales of land for de- 
linquent taxes are construed strictly 
against the purchaser (Sichel v. Wil- 
lett, 145 A. 721, 104 N.J.Hq. 393) (2) 
and liberally in favor of the owner 
(Sichel v. Willett, supra). 

Strict construction of statutes in 
derogation of property rights general- 
ly see Statutes § 665. 

22. Peo. v. Faxon, 182 N.Y.S. 242, 


the benefit,” or the protection,?* of the citizen, and 
the scope of such statutes is never enlarged beyond 
their actual terms.?4 

Necessity for, and nature of, 


compliance re- 


Proceedings for the sale of land for de- 
linquent taxes must conform to the statutory re- 
As the rule is ordinarily stated, the 
provisions of the statute must be strictly complied 
And the requirement of strict compliance 


111 Misc. 699. 

22. Peo. v, Faxon, supra. 

24 Peterson v. Graham, 279 P. 553, 
282 P. 1084, 131 Or. 290. 

25. Necessity of strict compliance 
with statutory requiremonts for re- 
port of sale see infra § 1644, 

26. U.S.—lLansburgh v. McCor- 
mick, 224 I, 874, 140 C.C.A, 296. 

Ark.—Stade v. Berg, 30 S.W.(2d) 
211, 182 Ark. 118; Simpson yv. Rein- 
man, 227 S.W. 15, 146 Ark. 417. 

Ky.—Brachey v. Peddicord, 250 S. 
W. 511, 199-Ky. 75. 

Md.—Winter v. O’Neill, 142 A. 263, 
155 Md. 624; Baltimore County Com- 
missioners v. Hunter, 118 A. 149, 141 
Md. 133. 

Mass.—Charland v. Trustees of 
Home for Aged Women, 91 N-E. 146, 
204 Mass. 563, 134 Am.S.R. 696. 

N.J.—HElizabeth Heights Realty Co. 
v. Schaffer, 147 A. 541, 105 N.J.Eq. 
aoe Harrington v. Horter, 89 N.J.Eq. 

N.C.—Richmond Cedar Works v. 
Shepard, 105 S.E. 886, 181 N.C. 13 
{eit Cye]. 

Pa.—Kramer v. Slattery, 73 Pa.Su- 
per. 361. 

Utah.—Olsen v. Bagley, 37 P. 739, 
10 Utah 492. 

[a] When the requisitions pre- 
scribed are intended for protecticn of 
citizen, and to prevent a sacrifice of 
his property, and by a disregard of 
Which his rights might be and gen- 
erally would be injurious!y affected 
(1) they are not directory but man- 
datory. French vy. Edwards, 13 Wall. 
(U.S.) 506, 511, 20 L.Ed. 702 [quot 
Davis v. Sawyer, 20 A. 100, 66 N.H. 
34, 36]. (2) “The power of the offi- 
cer in all such cases is limited by the 
manner and conditions prescribed for 
its exercise.” French v. Edwards, 
supra [quot Davis v. Sawyer, supra]. 
(3) “They must be followed or the 
acts done will be invalid.” French v. 
Edwards, supra [quot Davis v. Saw- 
yer, supra]. 

{b] Reason for rule.—The power 
vested in a public officer to sell land 
for the nonpayment of taxes is a 
naked power, not coupled with an in- 
terest, and every prerequisite to the 
exercise of the power must precede 
its exercise. Olsen v. Bagley, 37 P. 
739, 10 Utah 492, ; 

27. U.S.—Ronkendorff v. Taylor, 4 
Pet. 349, 7 L.Hd. 882; Thatcher v. 
Powell, 6: Wheat; 119;° 5) ‘L.Hd.” 2213 
Williams v. Peyton, 4 Wheat. 77, 4 L. 
Ed. 518; Virginia & West Virginia 
Coal Co. v. Charles, 254 EF. 379, 165 
C.Cc.A. 599 faff 251 EF. 838. error al- 
lowed 255 F. 992. 167 C.C.A. 671. and 
error dism 40 S.Ct. 345, 252 U.S. 569, 
64 L.Ed. 720]; Hodgdon v. Burleigh, 
AB, All; ‘Clarke -v:_ Strickland, 59H; 
Cas.No. 2,864, 2 Curt. 439; Mayhew v. 
Davis, 16 F.Cas.No. 9,347, 4 McLean 
213; Miner v. McLean, 17 F.Cas.No. 
9,630, 4 McLean 1388. 

Ala.—Morris v. Card, 135 So. 340, 
223 Ala. 254; Gunter v. Townsend, 79 
So. 644, 202 Ala. 160; Pollak v. Milam, 
67. So. 381, 190 Adar 5692. -Dane™ v. 
Glennon, 72 Ala. 163; Oliver v. Robin- 
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is particularly applicable to those provisions which 
tend to the security of the landowner?® or those 
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intended for his benefit.” There are, however, au- 


son, 58 Ala. 46; Rivers v. Thompson, 
43 Ala. 633. 

Cal.—Thomas v. Peterson, 3 P.(2d) 
306; Kelsey v. Abbott, 13 Cal. 609; 
Ferris v. Coover, 10 Cal. 589; Beck 
v. Edmison, 193 P. 158, 49 Cal.App. 
281; Preston v. Hirsch, 90 P. 965, 5 
Cal.App. 485. 

Colo.—Hamer v. Glenn Inv. Co., 
226 P. 299, 75 Colo..423. 

D.C.—Kann vy. King, 25 App.D.C. 
182 [rev on other grounds 27 §8.Ct. 
213, 204 U.S. 43, 51 L.Ed. 360]. 

Fla.—Starks v. Sawyer, 47 So. 518, 
56 Fla. 596; Orlando v. Equitable 
Bldg., etc., Assoc., 33 So. 986, 45 Fla. 
507; Donald v. McKinnon, 17 Fla. 746. 

Ga.—Brooks v. Rooney, 11 Ga. 423, 
56 Am.D. 430. i 

Ill.— Williams v. Underhill, 58 Ill. 
137; Conway v. Cable, 37 Ill. 82, 87 
Am.D. 240. 

Ind.—Millikan v. Patterson, 91 Ind. 
515; Ellis v. Kenyon, 25 Ind. 134. 

Iowa.—Abell v. Cross, 17 Iowa 171; 
Scott v. Babcock, 3 Greene. 133. 

Ky.—Brown’s Ex’x v. Green, 211 S. 
W. 860, 184 Ky. 300; Smith v. Ryan, 
11 S.W. 647, 88 Ky. 636, 11 Ky.L. 128. 

La.—Rougelot v. Quick, 34 La.Ann. 
123; Guidry v. Broussard, 32 La.Ann. 
924; Coucy v. Cummings, 12 La.Ann. 
748 


Me.—Kelley v. Jones, 86 A. 252, 110 
Me. 360; Roberts v. Moulton, 76 A. 
283, 106 Me. 174; French v. Patterson, 
61 Me. 203; Payson v. Hall, 30 Me. 
319; Flint v. Sawyer, 30 Me. 226; 
Brown v. Veazie, 25-Me. 359. 

Mass.—Stone v. New England Box 
Co., 102 N.E. 949, 216 Mass. 8; Shurt- 
leff v. Potter, 92 N.E. 331, 206 Mass. 
286; Charland vy. Trustees of Home 
for Aged Women, 91 N.E. 146, 204 
‘Mass. 563, 184 Am.S.R. 696; Spring 
v. Cambridge, 85 N.E. 160, 199 Mass. 
1; Harrington v. Worcester, 6 Allen 
576; Alvord v. Collin, 20 Pick. 418. 

Mich.—Littlefield v. Petrick, 230 N. 
W. 507, 250 Mich. 437. 

Miss.—Minor v. Natchez, 12 Miss. 
602, 43 Am.D. 488. 

Mo.—Large v. Fisher, 49 Mo. 307; 
Abbott v. Doling, 49 Mo. 302; Reeds 
v. Morton, 9 Mo. 878. 

Mont.—Hinz v. Musselshell County, 
267 P. 1118, 82 Mont. 502. 

Neb.—Brokaw v. Cottrell, 211 N.W. 
184, 114 Neb. 858; Miller v. Board- 
man, 140 N.W. 273, 93 Neb. 321. 

N.H.—Cahoon v. Coe, 57 N.H. 556. 

N.J.—Elizabeth Heights Realty Co. 
v. Schaffer, 147 A. 541, 105 N.J.Eq. 
266; Harrington v. Harster, 89 N.J. 
Eq. 270. 

N.Y.—Clason vy. Baldwin, 46 N.E. 
322, 152 N.Y. 204; Peo. v. Hagadorn, 
10 N.E. 891, 104 N.Y. 521; Brevoort 
v. Brooklyn, 89 N.Y. 128 [rev 18 Hun 
323]; Guest v. Brooklyn, 79 N.Y. 625; 
Hilton v. Bender, 69 N.Y. 75 [rev 2 
Hun 1, 4 Thomps.&C. 270]; Cruger v. 
Dougherty, 43 N.Y. 107; Tallman v. 
White, 2 N.Y. 66; In re Morse, 179 
N.Y.S. 295, 189 App.Div. 803 [rearg 
den 179 N.Y.S. 937, 190 App.Div. 295]; 
Bunner vy. Eastman, 50 Barb. 639; 
Buffalo Loan, etc., Co. v. Depew Mfg. 
Co., 66 Misc. 631, 121 N.Y.S. 900; 
Turner v. Boyce, 11 Misc. 502, 33 N. 
Y.S. 4383; Hubbell v. Weldon, Lalor 
139; Sharpe v. Speir, 4 Hill 76; Jack- 
son v. Esty, 7 Wend. 148; Jackson v. 
Shepard, 7 Cow. 88, 17 Am.D. 502. 

N.D.—Trustee Loan Co. v. Botz, 164 
N.W. 14, 37 N.D. 230. 

Ohio.—Estabrook v. Royon, 39 N.E. 
808, 52 OhioSt. 318, 32 L.R.A. 805. 

Or.—Walton v. Moore; 113 P. 58, 114 
Be 105 680r. 1237. 
ae v. Kammerer, 2 Yeates 
_ Porto Rico.—Fernandez v. Oliven- 
cia, 19 Porto Rico 311, 318 [cit Cyc]. 

Tenn.—Sheafer vy. Mitchell, 71 S. 
W. 86, 109 Tenn. 181; Sampson y. 


Marr, 7 Baxt. 486; Hamilton v. Bu- 
rum, 3 Yerg. 355; Michie v. Mullin, 5 
Hayw. 90; Bloomstein v. Brien, 3 
Tenn.Ch. 55. 

Tex.—Brown v. Bonougli, 232 S.W. 
490, 111 Tex. 275; Yenda v. Wheeler, 
9 Tex. 408; Garza v. City of San An- 
tonio, (Commn.App.) 231 S.W. 697 
[rev (Civ.App.) 214 S.W. 488]. 

vVt.—Chandler v. Spear, 22 Vt. 388; 
Judevine v. Jackson, 18 Vt. 470; Car- 
penter v. Sawyer, 17 Vt. 121. $e 

Va.—Martin v. Snowden, 18 Gratt. 
(59 Va.) 100 [aff 9 Wall. 326 (U.S.) 
19 L.Ed. 672]; Wilson v. Bell, 7 Leigh 
(84.Vas) 22 , 

Wash.—Albring vy. Petronio, 87 P. 
49, 44 Wash. 132. 

W.Va.—Koontz v. Ball, 122 S.E. 461, 
96 W.Va. 117; Webb v. Ritter, 54 S. 
E. 484, 60 W.Va. 193. 

Wis.—Foster v. Sawyer County, 221 
N.W. 768, 197 Wis. 218. 

Man.-—Colquhoun y. Driscoll, 10 
Man. 254; Ryan v. Whelan, 6 Man. 
565. 

Ont.—Richards v. Collins, 27 Ont. 
L. 390, 3’ Ont.W.N. 1479, 22 Ont.W.R. 
592, 23 Ont.W.R. 499; Cotter v. Suth- 
erland, 18 U.C.C.P. 357. 

“A sale of lands for delinquent tax- 
es can only legally take place after 
all the requirements of the statute, 
from the first proceeding under it up 
to the last, have been strictly per- 


formed.” Scott v. Babcock, 3 Iowa 
133, 137. 
[a] “Itis . . . accepted as an 


axiom when tax sales are under con- 
sideration, that a fundamental con- 
dition to their validity is that there 
should have been a substantial com- 
pliance with the law, in all the pro- 
ceedings of which the sale was the 


culmination.” Oliver v. Robinson, 58 
Ala. 46. 
[b] Strict, if not literal, compli- 


ance is required. Brokaw vy. Cottrell, 
211 N.W. 184, 114 Neb. 858; Chandler 
v. Spear, 22 Vt. 388. 

[c] “here is no room for the al- 
lowance of any departure reasonable 
or unreasonable from the requisites 
prescribed by the statutes.” Shurt- 
leff- v. Potter, 92 N.E. 331, 332, 206 
Mass. 286. 

-[d] Reasons for rule—(1) “This 
would be the general rule in all cases 
in which a man is divested of his 
freehold by adversary proceedings, 
but special reasons make it peculiar- 
ly applicable to tax sales.” Cooley 
Taxation p 324 [quot Hilton v. Ben- 
der, 69 N.Y. 75, 81 (rev 2 Hun 1, 4 
Thomps.&C. 270)]. To same effect. 
Oliver vy. Robinson, 58 Ala. 46,54. (2) 
The proceedings may be-ex parte. 
Hilton vy. Bender, supra. (3) ‘The 
owner is deprived of his land.” Hil- 
ton y. Bender, supra. (4) Tax sales 
of land necessarily work a sacrifice 
of the rights of the party whose es- 
tate is forfeited. Estabrook v. Roy- 
on, 39 N.E. 808, 52 OhioSt. 318, 32 
L.R.A. 805. (5) Hence, the price usu- 
ally paid is trifling in comparison 
with the real value of the property. 
Brown vy. Veazie, 25 Me. 359; Hilton 
v. Bender, supra. (6) “The sale of 
land for non-payment of taxes. is 
Such an extreme interference with 
private property that the law guards 
the rights of the owner with the 
utmost. care.” Harrington Co. vy. 
Horster, 89 N.J.Eq. 270 [quot Eliza- 
beth Heights Realty Co. v. Schaffer, 
147 A. 541, 105 N.J.Eq. 266, 268]. (7) 
“The ‘power of sale in a collector of 
taxes is a naked power conferred by 
statute, and the effect of its exercise 
is to divest the owner of his property 
without his consent, and oftentimes 
without his actual knowledge.” Stade 
y. Berg, 30 S.W.(2d) 211, 212, 182 Ark. 
118. (8) “When the legislature has 
by law established its method, the 
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thorities which state that there must be substantial 
compliance with statutory requirements,®° or that 


~ 


taxpayer has a right to rely upon 
its being strictly pursued in all its 
material provisions.” Turner v. 
Boyce, 33 N.Y.S. 438, 486, 11 Misc. 
502. 
[e] .»Lhis requirement is not unrea- 
sonable since it is to prevent forfei- 


ture. Kelley v. Jones, 86 A. 252, 110 
Me. 360. 
[f] “Where equity may relieve the 


sacrifice is less; but where, .. . 
it cannot, and nothing but the pound 
of flesh will satisfy the demand, it is 
the duty of courts to see that all the 
requirements of the law have been 
complied with.” Estabrook v, Royon, 
39 N.E. 808, 52 OhioSt. 318, 324, 32 
L.R.A. 805. ; 

{g] Strictness required in sale as 
distinguished from terms of tax-sale 
deed.— ‘While the power of selling 
land for non-payment of taxes is 
strictissimi juris and for that reason 
the statutory requirements of a val- 
id sale must be complied with in mi- 
nute particulars, the terms in which a 
tax deed must be drawn are not strict- 
issimi juris, and it is not necessary 
to state the facts which must be set 
out in a tax deed with the precision 
of a common law indictment.” Char- 
land v. Trustees of Home for Aged 
Women, 91 N.E. 146, 204 Mass. 563, 
569, 134 Am.S.R. 696. 

[h] As compared with execution 
sales.—A stricter compliance with 
the statutory requirements is neces- 
Sary in proceedings to sell land for 
taxes than in execution sales, a very 
strict compliance being necessary to 
make a tax sale valid. Walton v. 
pevetes 11.3 P. 5S st14 Pad 0b SeOr, 


Necessity of strict compliance to 
apts mire See infra § 1797. 


% -S.—French v. Hdwards, 13 
Wall, 506, 20 L.Ed. 702; Virginia &. 
West Virginia Coal Co. v. Charles, 


254. F. 379, 165 C.C.A. 599 [aff 251 F. 
83, error allowed 255 F. 992, 167 C.C. 
A. 671, and-error dism 40 S.Ct. 345, 
252 U.S. 569, 64 L.Ed. 720]; Lans- 
burgh v. McCormick, 224 F. 874, 140 
C.CcAce 296: : 

N.H.—Davis v. Sawyer, 20 A. 100, 
66 N.H. 34. 

N.J.—HBlizabeth Heights Realty Co. 
NF aemeerehaa say 147 A. 541, 105 N.J.Eq. 
N.Y.—Cruger vy. Dougherty, 43 N.Y. 
107 [aff 1 Lans. 464]. 

Porto Rico.—Fernandez v. 
cia, 19 Porto Rico 311. 

[a] Sound view is that all require- 
ments of the law leading up to tax 
sales, which are intended for the 
protection of the taxpayer against 
surprise and the sacrifice of his prop- 
erty, are to be regarded as mandatory 
and to be strictly enforced. Lans- 
burgh vy. McCormick, 224 F. 874, 140 
©.CiA,. 2:96: 

29. Beck v. Edmison, 193 P. 158, 
49 Cal.App. 281; Elizabeth Heights 
Realty Co. v. Schaffer, 147 A. 541, 105 
N.J.Eq. 266; Ciason vy. Baldwin, 46 
N.H. 322, 152 N.Y. 204; Brevoort v. 
Brooklyn, 89 N.Y. 128 [rev 18 Hun 
323]; In re Ritter Place in City of 
New York, 124 N.Y.S. 351, 139 App. 
Div. 473; Walton y. Moore, 113 P; 
58, 58 Or. 237. 

[a] Ruleapplied.—‘Where ... 
a man under the mistaken idea that 
his property was not taxable until he 
had secured his patent from the goy- 
ernment has property, worth hun- 
dreds and possibly thousands of dol- 
lars, sold for the paltry sum of $14, 
he certainly has the right to demand 
that every provision of the law in- 
tended for his benefit shall be strict- 
ly complied with before he is subject- 
ed to a forfeiture.” Walton v. Moore, 
LUZ SPin5 85s HOProSe Ores oie 

30. U.S.—Games y. Stiles, 14 Pet. 


Oliven- 


same title and section number, 
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such compliance is sufficient.31 


322, 10 L.Ed. 476. 

Ala.—Doe ex dem. Standifer v. 
Styles, 64 So. 345, 185 Ala. 550; Dane 
v. Glennon, 72 Ala. 160; Scales v. Al- 
vis, 12 Ala. 617, 46 Am.D. 269. 
it pe v. Lyon, 32 App.D.C. 

Md.—Amos v. Abromaitis, 89 A. 497, 
122 Md. 256; McMahon vy. Crean, 71 A. 
995, 109 Md. 652; Taylor y. Forrest, 
54 A. 111, 96 Md. 529. 

Miss.—County Com’rs of Baltimore 
v. Hunter, 118 A. 149, 141 Miss. 1338. 

N.Y.—Guest v. Brooklyn, 79 N.Y. 
625; Hilton v. Bender, 69 N.Y. 75 [rev 
2 Hun 1, 4 Thomps.&C. 270]; Cruger 
v. Dougherty, 43 N.Y. 107 [aff 1 Lans. 
464]; Hennepin Improvement Co. v. 
Schuster, i24 N.Y.S. 693, 66 Misc. 634 
[aff 134°N.Y.S. 1134, 151° App.Div. 
903]; Buffalo Loan, Trust & Safe De- 
posit Co. v. Depew Mfg. Co., 121 N.Y. 
S. 900, 66 Mise. 630. 

Ohio.—Hughey y. Horrel & Co., 2 
Ohio 231. 

Utah.—Olsen y. Bagley, 37 P. 739, 
10 Utah 492. 

Vt.—-Langdon y. Poor, 20 Vt. 13. 

Ont.—Cotter vy. Sutherland, 18 U.C. 
GP. 357. 

“Tt may perhaps be stated, as the 
general rule pertaining to sales of 
this description, to which no excep- 
tion has come within our notice, that 
every prerequisite of the statute di- 
recting the sale, must be substantial- 
ly complied with, or the sale will be 
illegal.” Scales v. Alvis, 12 Ala. 617, 
619, 46 Am.D. 269. 

[a] Reason for rule.—‘“‘Tax sales 
are attended with greater sacrifices 
to the owners of land, than any oth- 
ers. Purchasers at those sales, seem 
to have but little conscience. They 
calculate on obtaining acres for cents, 
and it stands them in hand, to see 
that the proceedings have been strict- 
ly regular.” Hughey’s Lessee yv. Hor- 
rel, 2 Ohio 231, 233 [quot Games v. 
Stiles, 14 Pet. (U.S.) 322, 328, 10 L. 
Ed. 476]. : 

{b] Literal compliance with stat- 
utory, requirements as to a sale for 


delinquent taxes is not required. 
Langdon vy. Poor, 20 Vt. 13. ’ 
Ce] Nonjurisdictional require- 


ments.—Where requirements are not 
jurisdictional, substantial compliance 
may be sufficient. Bruno y. Madson, 
113 P. 1030, 38 Utah 485, Ann.Cas, 
1913B 584. 

31. Md.—McMahon y. Crean, 71 A. 
995, 109 Md. 652. ‘ 

Ohio.—-Sheldon v. Coates, 10 Ohio 


278. 
Tenn.—Randolph v. Metcalf, 6 
Coldw. 400. 


Wash.—Miller v. Henderson, 96 P. 
1052, 50 Wash. 200. 

Ont.—Cotter v. Sutherland, 18 U.C. 
OSB E 6 

[a] Reason for rule—‘“A substan- 
tial rather than a literal compliance 
with the provisions of the statute will 
more equally, and quite fairly, pro- 
tect all parties.” Cotter v. Suther- 
land, 18 U.C.C.P. 357, 390. 

[b] “Phat is to say, departures 
from the strict rule prescribed are 
to be regarded as fatal only where the 
departure affects some_ substantial 
right of the complaining party— 
where he is denied some substantial 
right which would have been granted 
him had the regulation been pursued 
according to its terms—but to deny 
relief where the departure complained 
of does not affect the complaining 


And a more lib- 
eral rule is applied to those statutory provisions 
which are intended only for the convenience of 
officers or to promote system and despatch in the 
conduct of public business; as to these, a substan- 
tial compliance with the statute may be sufficient.®2 

Burden of showing compliance.?* 
of statutory provisions to the contrary,** the bur- 
den of showing compliance with the statute is on 
him who claims under such sale,®® such as the pur- 
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In the absence 


party either one way or ‘the other.” 
Miller y. Henderson, 96 P. 1052, 1053, 
50 Wash. 200. 

[ec] “Such statutes should not be 
construed as those creating a forfei- 
ture but as statutes authorizing the 
sale of land under execution for debt.” 
Cotter . vy. ‘Sutherland, §18 ' U.C.C.P. 
(Ont.) 357. 

[ad] Whether statute is penal.—‘‘A 
tax sale of land is not so penal a pro- 
ceeding, as the sale of one man’s land, 
without notice to him, on a judgment 
recovered against another ..... 
nor is it more penal than the sale of 
a ship for wages, or other maritime 
charge.” Cotter y. Sutherland, 18 U. 
C.C:P. (Ont.)) 857), 888. 

32. U.S.—Lansburgh v. McCor- 
mick, 224 F. 874, 140 C.C.A. 296. 

Fla.—Starks v. Sawyer, 47 So. 513, 
56 Fla. 596. 

Ky.—Brown’s Ex’x v. Green, 211 S. 
W. 860, 184 Ky. 300 [quot Cyc]. 
Mich.—Tweed v. Metcalf, 4 Mich. 
79. 

N.Y.—Pierce v. Hall, 41 Barb. 142. 

Vt.—Kane’s Adm’r v.. Garfield’s 
Adm’r, 13 A. 800, 60 Vt. 79; Chandler 
v. Spear, 22 Vt. 388. 

[a] Reasons for rule.—(1) Those 
provisions of the statute, designed 
merely for the guidance of the offi- 
cer in order to secure the due and 
orderly conduct of the public busi- 
ness, concern the state only (Lans- 
burgh v. McCormick, 224 F. 874, 879, 
140 C.C.A. 296), (2) and, as to the 
individual taxpayer (Lansburgh v. 
McCormick, supra), (3) are to be re- 
garded as directory (Lansburgh v. 
McCormick, supra). (4) “To hold tax 
sales invalid for slight and technical 
irregularities would . . . embar- 
rass the state in the collection of 
revenue.” Lansburgh v. McCormick, 
supra. (5) “There are undoubtedly 
many statutory requisitions intended 
for the guide of officers in the conduct 
of business devolved upon them, 
which do not limit their power or ren- 
der its exercise in disregard of the 
requisitions ineffectual.” French vy. 
Edwards, 13 Wall. (U.S.) 506, 511, 20 
L.Ed. 702 [quot Davis v. Sawyer, 20 
A. 100, 66 N.H. 34, 35, 36]. (6) “Such 
generally are regulations designed to 
secure order, system, and dispatch in 
proceedings, and by a disregard of 
which the rights of parties interested 
cannot be injuriously affected,” 
French v. Edwards, supra [quot Davis 
vy. Sawyer, supra]. (7) “Provisions 
of this character are not usually re- 
garded as mandatory unless accom- 
panied by negative words importing 
that the acts required shall not be 
done in any other manner or time 
than that designated.” French v. Ed- 
wards, supra [quot Davis v. Sawyer, 
supra]. 

Collateral attack of sale of land for 
taxes see infra § 1680. 

33. Burden of proving compliance 
with tax sale statutes in particular 
actions concerning tax titles see in- 
fra § 2054. dy 

34. See statutory provisions. 

[a] Power of legislature and con- 
struction of statute.—(1) It is com- 
petent for the legislature to cast the 
burden of proof upon the landowner 
(Sibley vy. Smith, 2 Mich. 486; Virden 
vy. Bowers, 55 Miss. 1), (2) and it is 
not the duty of the court to resist 
the manifest intent of the legisla- 
ture, because the statute is in deroga- 
tion of the common law (Sibley v. 
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chaser,*® who must not only show that everything 
preseribed by the statute was complied with,?* but 
that everything required to be done was done ex- 
actly as prescribed.?§ 

[§ 1520] 5. What Law Governs,?? 
concerns the essential elements of the power to sell 
land for taxes and the conservation of vested rights, 
such a sale is governed by the law in force at the 
time of the assessment;*® but as regards the pro- 
ceedings relating to the sale itself,*! the validity 


So far as 


Smith, supra), (3) or because the rule 
established by it is supposed to op- 
erate oppressively upon landowners 
(Sibley v. Smith, supra), (4) since 
they can escape from its effect by 
paying their taxes (Sibley v. Sinith, 
supra). 

Statutes making tax deed evidence 
see infra § 1952. 

35. Ala.—Morris v. Card, 135 So. 
340, 223 Ala. 254; Fuller v. Fair, 80 
So. 814, 202 Ala. 480; Pollak v. Milam, 
67 So. 381, 190 Ala. 569; Doe ex dem. 
Standifer y. Styles, 64 So. 845, 185 
Ala. 550. 

Colo.—Hamer v. Glenn Inv. Co., 226 
P2299; Fo Colo. 423+ 

Tex.—Brown v. Bonougli, 232 S.W. 
490, 111 Tex. 275. 

Utah.—Olsen v. Bagley, 37 P. 739, 
10 Utah 492. 

Can.—Anderson v. South Vancou- 
Me 45 Can.S.C. 425, Ann.Cas.1912B 
6 


36. Fuller v. Fair, 80 So. 814, 202 
Ala. 430; Elizabeth Heights Realty 
Co. v. Schaffer, 147 A. 541, 105 N.J. 
Eq. 266; Brown v. Bonougli, 232 S.W. 
490, 111 Tex. 275. 

387. Brown y. Bonougli, supra. 

38. Hlizabeth Heights Realty Co. 
v. Schaffer, 147 A. 541, 105 N.J.Eq. 
266; Brown y. Bonougli, 232 S.W. 490, 
LIT Tex 275. 

[a] “No intendment will be made 
in favor of the legality of tax sale 
proceedings.” Blizabeth Heights 
Realty Co. v. Schaffer, 147 A. 541, 105 
N.J.Eg. 266. To same effect Scott v. 
Babcock, 3 Greene (Iowa) 133, 1387. 

39. Cross references: 

Act authorizing sale of land for taxes 
as not unconstitutional as retro- 
peeau We legislation see supra § 

5 ; 


Exclusiveness of statutory remedy 
see supra § 1517. 

Statute authorizing sale of land for 
taxes as not applicable to taxes 
already delinquent or those not yet 
due see supra § 1516. ¢ 

What law governs as to curative stat- 
utes relating ts tax sales see infra 
§ 1681. y 

What law governs validity of tax sale 
certificate see infra § 1651. 

40. Fla.—Smith y. Philips, 41 So. 

B27, bl Bla. 327. 

La.—Schwartz v. Huer, McGloin 81. 
Me.—Brown v. Veazie, 25 Me. 359. 
N.H.—Cambridge Proprietors v. 

Chandler, 6 N.H. 271. 
Pa.—Lambertson v. Hogan, 2 Pa. 

22 


Ont.—Richards v. Collins, 27 Ont. 


L. 390, 3 Ont.W.N. 1479, 22 Ont.W.R. ° 


592, 23 Ont.W.R. 499. 

[a] Sale under execution.—(1) 
Constitutional provisions concerning 
the sale of land for taxes have no ap- 
plication to sales on executions ob- 
tained after personal suit against de- 
linquent taxpayers. Douthett v. Ket- 
tle, 104 Ill. 356. (2) But such suits 
and proceedings on executions obtain- 
ed therein are governed by the rules 
and provisions of law applicable to 
suits generally. Douthett y. Kettle, 
supra. i 

Warrant or execution of judgment 
for delinquent taxes see infra § 1580. 

41. Ark.—Smith v. Spiliman. 205 S. 
WwW. 107, 185 Ark. 279, boACL. R.213865 
Bonnell v. Roane, 20 Ark. 114, 

Cal.—Scott v. Beck, 266 P. 951, 204 
CARTS; 

Ind.—Stalcup y. Dixon, 35 N.H. 987, 
136 Ind. 9. 
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of the sale,** or the rights acquired thereunder** 
they are all governed by the law in force at the 
time of such sale, unless there is a saving clause 
Henee, if the exist- 
ing statute is repealed, the proceedings must be 


as to pending proceedings.** 


conducted under the new, and not the old, law; 
and this is the case where the new statute makes 
a complete change in the method of collecting tax- 
es,*® or introduces a wholly new system,*? although 
the various laws will be so construed, if possible, 
as to avoid repugnancy or repeal.*§ 
ticular procedure for the sale of land for taxes is 
adopted by a statute, the procedure provided in 
earlier acts for that purpose is not preserved.*® 


[§ 1521] 6. Effect of Change 


Where land is assessed for taxes in a county, it has 
been held that a subsequent change in the county 
boundaries, having the effect of transferring the 
land to another county, will not defeat the lien of 


La.—Del Castillo v. MeConnico, 17 
So. 868, 47 La.Ann. 1473; Smith v. 
ew. Orleans, 9 So. 778, 48 La.Ann. 
726. 


Minn.—Hage v. St. Paul Land & 
Mortgage Co., 120 N.W. 298, 107 Minn. 
350; Lawton v. Barker, 117 N.W. 249. 
105 Minn. 102. 

N.Y.—Matter of McIntyre, 108 N-Y. 
S. 242, 124 App.Div. 66. 

Tex.—Bente v. Sullivan, 115 S.W. 
350, 52 Tex.Civ.App. 454. 

And see cases infra notes 42-49. 

[a Law follows through all pro- 
ceedings.—The law. applicable at the 
time of the sale for delinquent taxes 
follows through all the proceedings 
dependent thereon. Scott y. Beck, 266 
P. 951, 204 Cal. 78. 

[b] Statute not retroactive.—(1) 
A statute providing for resale to the 
state on default of the successful bid- 
der at a tax sale is not applicable to 
tax sales previous to the enactment 
of such statute. McCarthy v.-Moore, 
214 N.Y.S. 104, 215 App.Div. 97 [rev 
PAN TINGS: | Cols, bed am vLIsc,  4b3N06 (2) 
A section in an act authorizing the 
sale of land for delinquent taxes mak- 
ing the act applicable to proceedings 
relating to taxes theretofore or there- 
after assessed or imposed, or which 
became a lien before or after the act 
became effective, has been held to ap- 
ply properly to sales of land after the 
act became effective for taxes levied 
both before and after it became of ef- 
fect, and refusal to give it retrospec- 
tive effect as to sales prior to the 
date of its passage would not render 
such section meaningless. Rodgers 
Ne 130 A. 17, 98 N.J.Eq. 

42. Bonnel vy. Roane, 20 Ark. 114; 
Stuart v. Smith, 262 P. 348, 87 Cal. 
App. 552; James v. Blanton, 121 S.W. 
951, 123 “S.W...328, 134. Ky. 803 [folk 
James yv. Luscher, 121 S.W. 954]; 
Lawton v. Barker, 117 N.W. 249, 105 


Minn. 102. 
43. See infra § 1799. 
Hot Levy v. Acklen, 2 Tenn.Ch.App. 


45. Thomas v. Collins, 24 N.W. 553, 
58 Mich. 64; Hage v. St. Paul Land, 
etc., Co., 120 N.W. 298, 107 Minn. 350; 
Lawton v. Barker, 117 N.W. 249, 105 
Minn. 102; Matter of McIntyre, 108 
N.Y.S. 242, 124 App.Div. 66. 

46. Treece y. American Assoc., 122 
FW. 598, 58 C.C.A. 266 [cert den 24 S.Ct. 
841, 191 U.S. 568, 48 L.Ed. 305]; Bug- 


her v. Prescott, 23 F. 20; McRee v. 
McLemore, 8 Heisk. (Tenn.) 440; 
State v. “Whittlesey)* 50. P..-419,-°17 
Wash. 447, 

47. Cromwell v. MacLean, 25 N.E. 
932, 123 N.Y. 474. 

48. State v. Leich, 78 N.E. 189, 


166 Ind. 680; Brown yv. Veazie, 25 Me. 
859; Safe Deposit, etc., Co. v. Fricke, 
25 A. 530, 152 Pa. 231. 
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cy of Tax. 


Where a par- 


of Boundaries. 


[a] Forest preserve counties.— 
An act relating to the sale of land 
for delinquent taxes in forest pre- 
serve counties is not repealed by a 
subsequently enacted statute to 
amend the tax law to conform to the 
state department’s law relating to 
sales for unpaid taxes. City of New 
York y. Every, 248 N.Y.S. 627, 231 
App.Div. 581. 

49. Finn vy. Mellon, 71 Pa.Super. 
7 [aff 108 A. 927, 265 Pa. 147]. , 

50. Cal.—Moss v. Shear, 25 Cal. 
38, 85 Am.D. 94. 

Ind.—Alvis v. Whitney, 43 Ind. 83; 
Morgan County y. Hendricks County, 
32 Ind. 234. 

Iowa.—Ellsworth v, Nelson, 46 N. 
W. 740, 81 Iowa 57; Pitts v. Lewis, 46 
N.W. 739, 81 Iowa 51; Collins v. 
Storm, 39 N.W. 161, 75 Iowa 36;. Hil- 


liard v. Griffin, 33 N.W. 156, 72 Iowa 


331; Milwaukee, etc., R. Co. v. Kos- 
suth County, 41 Iowa 57. 

Kan.—Kansas State Agricultural 
rene y. Linscott, 1 P. 81, 30 Kan. 
40. 


Mass.—Harman v. New Marlbor- 
ough, 9 Cush. 525; Waldron v. Lee, 5 
PiGKeS oo. 

Mich.—Comins y. Harrisville, 8 N. 
W. 44, 45 Mich. 442. 

Miss.—Eskridge v. MecGruder, 45 
Miss. 294. 

Pa.—Devor v. McClintock, 9 Watts 
& S. 80; Robinson vy. Williams, 6 
Watts 281. 

Wis.—Austin vy. Holt, 32 Wis. 478. 

Collection and payment of county 
taxes generally see Counties § 352. 

51. Harvey v. Douglas, 83 S.W. 
946, 73 Ark. 221. 

52. Doe v. Graver, 4 U.C.Q.B. 23. 

53. Cal.—Boyer v. Gelhaus, 125 P. 
916) 19 CalvA pp )820- 

Colo.—Emerson v. Valdez, 135 P. 
137, 24 Colo.App. 458. 

Iil.— Schaefer vy. People, 60 Ill. 179. 

Iowa.—Bradley v. Hintrager, 16 N. 
W. 204, 61 Iowa 337. 

Md.—Mullen y. Brydon, 83 A. 1025, 
117 Md. 554. 

Miss.—Russell y. McKinnon, 104 So. 
294, 139 Miss. 862; Virden v. Bowers, 
55 Miss. 1. 

N.Y.—Jackson v. Hsty, 7 Wend. 148. 
aoe Capen ost es y. Africa, 27 Pa.Super. 

oO. 

Ore ane v. Cox, 65 S.E. 222, 838 

Tex.—Hill & Jahns v. Lofton, (Civ. 
App.) 165 S.W. 67. 

W.Va.—kKendall y. Phares, 74 S.BE. 
664, 70 W.Va. 516. 

One eenéer v. Fogul, 32 U.C.Q.B. 

And see infra this section. 

[a] “It is indispensable . . . 
that the lands should be delinquent, 
that is, that the taxes assessed there- 
on under the revenue laws of the 
State, must remain due and unpaid.” 
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the assessment or prevent the tax collector of the 
former county from enforcing the collection by sale 
of the land;°® but it has also been held that land 
can only be sold in the county®! or district®? in 
which the land is situated at the time the taxes be- 
come delinquent. 

[§ 1522] D. Conditions Precedent—1. Delinquen- 
Before there can be a valid sale of land 
for taxes it is essential that such taxes should have 
remained due and unpaid after the expiration of 
the legal time permitted for their payment,°* and, 
furthermore, such delinquency must have contin- 
ued for the length of time prescribed by the stat- 
ute before the sale is made;°* but the courts are 
not disposed to hold invalid a proper sale of land 
for taxes which have actually become delinquent.®® 

Effect of payment.°® 
ticular parcel of real estate have once been paid,°” 


When the taxes upon a par- 


Schaeffer v. People, 60 Ill. 179, 181. 

[b] “By delinquent lands, it is un- 
derstood to mean lands against which 
taxes have been assessed under the 
provisions of the laws, and which re- 
main unpaid.” Schaeffer y. People, 60 
1 1 Es Ler I ee Ue 

[c] For example.—(1) Under a 
provision that no taxes assessed 
against land purchased by the county 
should be payable until derived by the 
county from the sale or redemption 
of such land, a tax sale of land as 
to which a tax sale certificate to the 
county was outstanding, unassigned, 
and unredeemed, so that taxes could 
not be then due and payable, was void. 
Emerson y. Valdez, 135 P. 137, 24 Colo. 
App. 458. (2) Where a purchaser of 
land paid the taxes against him for 
the following year, he is not delin- 
quent because he does not pay the 
duplicate assessment against his ven- 
dor, levied through the negligence of. 
the auditor in failing to correct the 
duplicate, as required by law. Smith 
Vi Cox, “65 .S. Fen 222, eS om 6:1 leera) 
When taxes are paid on land under 
assessment to a widow in possession 
under assignment of dower, a tax 
sale under assessment to decedent’s 
heirs erroneously continued is inval- 
id. Kendall vy. Phares, 74 S.E. 664, 
70 W.Va. 516. 

{[d] - Time of payment extended by 
statute.—Tax sales of land in a par- 
ticular county on April 1, 1872, have 
been held void, where the time for 
paying taxes in such county was ex- 
tended to the first Monday in May, 
1872. Russell v. McKinnon, 104 So. 


294, 139 Miss. 862. 
White, 61 N.E. 


54. Ind.—Jack v. 
603, 28 Ind.App. 398. 
lowa.—Orr v. Travacier, 21 Iowa 
68; Scott v. Babcock, 3 Greene 133; 
Noble v. State, 1 Greene 325. 
Minn.—Minnesota Debenture Co. v. 
United Real Estate Corp., 109 N.W. 
251, 99 Minn. 287. 
Oe et v. Witty, 55 Miss, 


Pa.—Preswick v. McGrew, 107 Pa. 
43; Miller v. Hale, 26 Pa. 432; Kra- 
mer v. Slattery, 73 Pa.Super. 361; 
Trexler v. Africa, 27 Pa.Super. 385. 
Poe Ct Roe v. Crysler, 3 Can.S.C, 


tapsee on particular day see infra § 

55. See case infra this note. 

[a] “The citizen who neglects or 
refuses to pay his taxes, has no right 
to expect a court to stultify itself by 
a judicial decision, in order to invali- 
date a sale of his land for taxes,” 
Raley v. Guinn, 76 Mo. 263, 275. 

56. Payment of taxes generally see 
supra §§ 1224-1252. 

Operation and effect of payment of 
taxes generally see supra § 1251. 

57. Payment of taxes in general 
see Supra § 1224 et seq. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


. Heirs, 90 So. 419, 150 La. 4; 
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whether by the owner himself or by any other per- 
son entitled to make such payment,®*® to an officer 
authorized to receive them,®® a subsequent sale of 
the land for those taxes is void®® even though paid» 
by a person other than the one in whose name the 
This rule is applied, for ex- 
ample, where the receiving officer makes a mistake 
and credits the: payment to a different tract of 
land,®? or where the taxes are paid on a piece of 
property appearing on the tax roll by its legal and 
correct description but it is afterward sold under 
a different and incorrect description,®? or where, 
notwithstanding an erroneous description of the land 
in the assessment, the description actually covers the 
It is’also held that 
the sale is void if made for the taxes of several 
years when the amount due for one or more of 
but, on the other 
hand, it has been held that the fact that the taxes 
were paid for one®® or more®* but for less than 


land was assessed.®1 


particular piece of property.** 
those years has been paid;®® 


all of the years, as to which taxes 


58. Persons by whom payment of 
ones may be made see supra §§ 1226-— 
1 “ 

59. To whom payment of taxes to 
be made see supra § 1233. 

60. U.S.—Bee v. Barnes, 149 F. 727, 
79 C.C.A. 433 [aff 138 F. 476]. 

Ala.—State Land Co. vy. Mitchell, 50 
So. 117, 162 Ala. 469. 

Ark.—Wilson v. Rogers, 134 S.W. 
318, 97 Ark. 369; Davis v. Hare, 32 
Ark. 386. 

Fla.—Conant v. Buesing, 2 So. 882, 
2a Fla. 559. 

Ga.—Rish v. Ivey, 76 Ga. 738. 

Iowa.—Iowa R. Land Co. v. Guth- 
rie, 5 N.W. 519, 53 Iowa 383; Morris 
v. Sioux County, 42 Iowa 416. 

La.—Ewers’ Heirs v. Rankin’s 
Louisi- 
ana Land Co. v. Blakewood, 59 So. 


984, 131 La. 539; Page v. Kidd, 46 
So. 35, 121 La. 1; Honor vy. Fellman, 
44 So. 887, 119 La. 1061; Bernstine 


v. Leeper, 43 So. 889, 118 La. 1098; 
Lisso v. Giddens, 41 So. 1029, 117 La. 
507; Booksh y. A. Wilbert Sons Lum- 
ber, ete, Co.,.39. So..9,. 115. La. 351; 
Huber v. Jennings-Heywood Oil Syn- 
dicate, 35 So. 889, 111 La. 747 [error 
dism 26 S.Ct. 759, 201 U.S. 641, 50 L. 
Ed. 901]; Berry v. Garrett, 131 So. 
475, 135 So. 701, 17 La.App. 262; Noel 
v. Howcott, 8 La.App. 532. 

Md.—Mullen v. Brydon, 83 A. 1025, 
117 Md. 554. 

Miss.—Dodds v. Marx, 63 Miss. 443; 
Griffing v. Pintard, 25 Miss. 173. 


N.Y.—Bryan v. McGurk, 93 N.E. 
989, 200 N.Y. 332; Jackson v. Morse, 
18 Johns. 441, 9 Am.D. 225; People v. 


Golding, 106 N.Y.S. 821, 55 Misc. 425. 
Or.—Nickum y. Gaston, 42 °P. 130, 


28FOr. 322: 
Pa.—Kramer v. Goodlander, 98 Pa. 
353; Breisch v. Coxe, 81 Pa. 336; 


Brown v. Hays, 66 Pa. 229; Montgom- 
ery v. Meredith, 17 Pa. 42. 

S.C.—Smith v. Cox, 65 S.E. 222, 83 
SiC. he 

Wis.—Gilkey & Anson Co. v. Doo- 
little, 152 N.W. 899, 161 Wis. 163; 
Bray & Choate Land Co. v. Newman, 
65 N.W. 494, 92 Wis. 271; Randall v. 
Dailey, 28 N.W. 352, 66 Wis. 285. 

Ont.—Charlton vy. Watson, 4 Ont. 
489; Proudfoot v. Austin, 21 Grant. 
Ch. 566; Hamilton v. Eggleton, 22 
U.C.C.P. 536; Myers v. Brown, 
U.C.C.P. 307; Street v. Fogul, 32 U.C. 

: Doe v. Mattheson, 9 U.C. 


[a] Presumption of payment.—(1) 
After the lapse of a sufficient period 
of time, taxes on land are presumed to 
have been paid (McLaughlin v. Kain, 
45 Pa. 113), (2) and thereafter a sale 
founded on them is invalid (Mc- 
Laughlin v. Kain, supra). 


[6%.C. T.—11) 


Doe v. Edwards, 5 U.C.Q.B. | 
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the land is sold 


[b] Satisfaction by levy on per- 
sonalty.— Where personal property 
levied on and sufficient in value to pay 
the taxes on the land was lost solely 
through the negligence of the officer, 
the taxes will be held to have been 
paid and the land cannot be sold 
therefor. Campbell v. Wyant, 26 W. 
ia te ee ' 

[c], Payment in county other than 
that where land is located.—Under 
statutes governing sales of land for 
delinquent taxes, expressly excluding 
jurisdiction as to land already assess- 


_ed, and on which taxes have been paid 


in a county other than that» in which 
it was located, execution sale in S 
County of land on which taxes had 
been paid in H County is void. Hill & 
Jahns vy. Lofton, (Tex.Civ.App-) 165 
S.W. 67. 

Operation and effect of tax payment 
generally see supra § 1251. 

Presumption of payment of taxes 
rb ten of time generally see supra 

246. 

61. McGuire v. Gilbert; 156 A. 735, 
102 Pa.Super. 25. 

fa) “It is immaterial who paid the 
taxes; it is sufficient that the tax 
collector received them.’ Doullut v. 
Smith, 3 La.A. (Orleans) 5, 7. 

[b] Joint owners.—If land is own- 
ed by two persons as joint tenants or 
tenants in common, payment of the 
whole amount of the tax by either 
of them will destroy the power to sell 
the land, and this whether the land 
is assessed to that owner as an en- 
tirety or whether their several inter- 
ests are Separately assessed. Snod- 
grass v. Jolliff, 538 S.H. 151, 59 W.Va. 
292. 

{c] Payment by stranger.—If a 
stranger without title pays taxes on 
part of a tract of unseated land, with- 
out defining its location or boundaries, 
this will not defeat the title of a pur- 
chaser of such tract at tax _ sale. 
Crum v. Burke, 25 Pa. 377. 

62. Lohr v. Curley, 152 P. 185, 27 
Idaho 739; Lefebre v. Negrotto, 11 
So. 91, 44 La.Ann. 792; Laird v. Hies- 
ter, 24 Pa. 452; Dougherty v. Dickey, 
4 Watts & S. (Pa.) 146; Peck v. Mun- 
ro, 4 U.C.C.P.. (Ont.) 363. ; 

[a] Thus, where the owners paid 
taxes on a city lot described as lot 
83 block 44 for a number of years, 
but in a particular year tax payment 
was erroneously credited by the tax 
officers to lot 33 block 48, a sale for 
the taxes of the particular year was 
held to be void. Lohr v. Curley, 152 
P. 185, 27 Idaho 739. 

63. Lewis v. Withers, 44 F. 165 
[aff 14 S.Ct. 424, 151 U.S. 545, 38 L.Ed. 


265]; Rath v. Martin, 61 N.W. 941, 
93 Iowa 499; Sullivan v. Davis, 29 
Kan. 28. 
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does not affect the validity of the sale, and where, 
due to the owner’s error, a payment is not applied 
to the tax on land which is subsequently sold for | 
such taxes, the sale is valid.*8 It should be observed 
that the general rule heretofore stated®® is not ad- 
mitted where the proceeding is by suit against the 
owner of the property and payment of the taxes 
is required to be set up as a defense before judg- 
ment, the doctrine being that actual payment of the 
taxes does not affect the jurisdiction of the court, 
and hence cannot invalidate the judgment or sale.7° 
Time of payment. 
taxes, to invalidate a sale of land based thereon, 
must be made before the sale,7+ payment of such 
taxes after the sale of the land being immaterial? 
even though the owner of the land was, at the time. 
of such payment, ignorant of the sale.73 
Payment on one of two assessments. 
are two sufficient assessments of land and the’ taxes 
due thereon are paid under either, the land cannot 
be validly sold for taxes under the other.74 


In any event, payment of 


If there 


And 


64. Verdine v. Carter, 127 So. 609, 
170 La. 226. 

[a] Thus, where there was an as- 
sessment describing a lot. as located 
in range 9 it was held under the ewi- 
dence to refer to a lot in range 10, 
so payment of a tax thus assessed 
rendered a subsequent tax sale void. 
Verdine v. Carter, 127 So. 609, 170 
La. 226. 

65. Kinsworthy v. Mitchell, 21 Ark. 
145; Levinson v. Myers, 166 N.Y.S. 
703, 100 Misc. 379; Loomis v. Semper, 
78 N.Y.S. 74, 38 Misc. 567; Irwin v. 
Harrington, 12 Grant Ch. (Ont.) 179. 

66. Hurley v. Powell, 31 Iowa 64. 

67. Knight v. Valentine, 24 N.W. 
295, 34 Minn. 26. 

68. Harris v. Friend, 175 P. 722, 
24 N.M. 627. 

‘La] For example where an owner 
listed two of his town lots for taxa- 
tion, with other lots, as required by 
law, and afterward struck out the 
two lots without changing the valu- 
ation on the first return, and they 
were assessed to unknown owners and 
sold for taxes, the owner’s payment 
of taxes on his return was not a pay- 
ment of taxes on the two lots so as 
to invalidate a sale of such lot for 
taxes thereon. Harris v. Friend, 175 
P. 722, 24 N.M. 627. 

69. See supra text and note 60. 
70. See infra § 1557. 
the See infra this note; and notes 

72, : 

[a] Payment after judgment but 
prior to sale.—It has been held that, 
if, after rendition of judgment in a 
suit to enforce a tax lien, and before 
sale of the land, the taxpayer’s re- 
ceipt for the taxes due is shown to 
the collector, who accepts the receipt 
as payment and enters the payment 
on the delinquent tax book, agreeing 
in effect to satisfy the judgment by 
directing ‘the attorney who brought 
the suit to proceed no further, a sub- 
sequent sale under the judgment 
passes no title to the purchaser. Hu- 
ber v. Pickler, 7 S.W. 427, 94 Mo. 
382. 

72. Jones v. Welsing, 2 N.W. 1106, 
52 Iowa 220; Collins v. Barclay, 7 
Pa. 67. 

[a] Reason for rule.—‘‘Otherwise 
sales of land for taxes would be a 
mockery, vesting no title.”’ Cgllins v. 
Barclay, 7 Pa. 67, 74. 

73. Jones v. Welsing, 2 N.W. 1106, 
52 Iowa 220. 

74. Bell v. Germain Boyd Lumber 
Co., 64 So. 223, 134 La. 397; Booksh 
v. A. Wilbert Sons Lumber, etc., Co., 
39 So. 9, 115 La. 351; Berry v. Gar: 
rett, 131, So:' 475, 135 So, T0lsd 72a. 
App. 262; Austin v. Sullivan, 100 So. - 
275, 135 Miss. 741; People v. Golding, 
106 N.Y.S. 821, 55 Mise. 425; Smith 
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while the fact that a portion of the tract sold was 
erroneously assessed in the wrong parish has been 
held not to authorize the sale of that portion of 
land after payment in full of an assessment on the 
whole tract,?® it has also been held that, where 
one of the double assessments is invalid, a payment 
of such assessment does not invalidate a sale of the 


land.7® 


Effect of tender or offer to pay. It has been held 
that a lawful tender of the tax on lands to the of- 


v. Cox, 65 S.E. 222, 83 S.C. 1. 

[a] For example, where the same 
piece of land was assessed twice and 
the taxes paid under one assessment, 
the land could not be sold for the tax 
under the other assessment. Austin v. 
Sullivan, 100 So. 275, 135 Miss. 741. 

_[b] Jurisdictional defect.—Where 
one of two assessments against a 
tract of land is paid a sale of the 
land under the other assessment con- 
stitutes a jurisdictional defect. Peo- 
4G v. Golding, 106 N.Y.S. 821, 55 Misc. 

[c] Reason for rule.—‘“‘The state 
is bound by the acts of her taxing 
officers in the assessment of proper- 
ty. To permit the state under a du- 
plicate assessment to sell property on 
which taxes have been paid would be 
to legalize confiscation.” Booksh v. 
A. Wilbert Sons Lumber, etc., Co., 39 
So: 9, 115 La. 351. 

{d] Payment of dually assessed 
taxes on part of tract.—(1) The fact 
that only a part of the property sold 
for delinquent taxes was dually as- 
sessed, and that the taxes on the part 
so assessed were paid previous to the 
date of the tax sale, no matter by 
whom paid, has the effect of annulling 
the tax sale, the same as if all of the 
property had been dually assessed and 
all of the taxes had been paid. Hi- 
vers’ Heirs v. Rankin’s Heirs, 90 So. 
419, 150 La. 4. (2) Where taxes reg- 
ularly levied for certain years on 
land described as the S. W. % of the 
S. E. % were paid by the owner, tax 
deeds on sales of lots on a plat in- 
cluding a part of the same tract for 
taxes levied on the lots for the same 
years are void. Potter v. Beck, 132 
P. 177, 89 Kan. 569. 

75. Booksh v. A. Wilbert Sons 
Lumber & Shingle Co., 39 So. 9, 115 
Wa. sO. 

[a] Reasons for rule—(1) “As 
the state taxes were paid in full’on 
an assessment of the whole tract to 
a tax collector charged with their col- 
lection and accountable to the state, 
it is to be presumed that the money 
went with the state treasury; and the 
circumstances that a portion of the 
tract was assessed in the wrong par- 
ish cannot change the fact of pay- 
ment.” Booksh vy. A. Wilbert Sons 
Lumber & Shingle Co., 39 So. 9, 11, 115 
La. 351. (2) “The contrary doctrine 
would lead to confiscation.” Booksh 
v. A. Wilbert Sons Lumber & Shingle 
Co., supra. 

76. Bamonte v. Ocean Beach-Fire 
Island Co., 223 N.Y.S. 137, 130 Misc. 
275 [rev on other grounds 225 N.Y.S. 
19, 222 App.Div. 670]. 

{a] Thus, although an assessment 
on the ‘easterly half of lot 4” has 
been held to be an insufficient descrip- 
tion of a half of the easterly half, in- 
tended, a tax payment thereunder did 
not invalidate a tax sale on a valid 
assessment. Bamonte sv. Ocean 
Beach-Fire Island Co., 223 N.Y.S. 137, 
130 Mise. 275 [rev on other grounds 
225 N.Y.S. 19, 222 App.Div. 670]. 

77. U.S.—Tracey v. Irwin, 18 Wall. 
549, 21 L.Ed. 786; Schenck v. Peay, 
21 F.Cas.No. 12,451, 1 Dill. 267. 
eR ee ieee. v. Austin, 23 Ark, 

Ill.—Lawrence v. Miller, 86 Ill. 502. 

Me.—Loomis v. Pingree, 43 Me. 299. 

Mass.—Converse v. Jennings, 13 
Gray 77. 
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ficer authorized to receive payment is equivalent 
to an actual payment, in so far that it divests the 
officer of authority to sell the land for such tax;‘* 
and where the owner of land in good faith’® and 
without negligence on his part’® applies to the 
proper officer’® or his proper assistant,** and makes 
an attempt to pay all the taxes due on real estate 


but the attempt fails because of the error or neg- 


Miss.—Jones v. Burford, 26 Miss. 


[a] Offer refused in advance.— 
Where the owner of land is ready’ and 
willing to pay the tax on it and of- 
fers to do so, but is told by ‘the re- 
ceiving officer that the payment will 
not be accepted, a sale thereafter 
made is void. Atwood v. Weems, 99 
U.S. 183, 25 L.Ed. 471. 

[b] Amount of tender.—Where 
the lands have been advertised for 
sale, a tender, to make it effectual ‘to 
stop the sale, must be for the whole 
amount of the taxes with penalties 
and costs. Hunt v. McFadgen, 20 
Ark. 277. 

Tender of taxes as equivalent to 
payment generally see supra § 1235. 

78. Corning Town Co. v. Davis, 44 
Iowa 622; Freeman v. Cornwell, (Pa.) 
15 A. 873; Bray & Choate Land Co. v. 
‘Newman, 65 N.W. 494, 92 -Wis. 271. 

[a] Payment by person having in- 
terest.—‘“‘While actual payment by 
any person ‘would discharge the lien 
of the 'taxes, and thus end the treas- 
urer’s power to sell for nonpayment, 
an offer to pay, which fails through 
the fault of the treasurer, in order to 
have this effect must be made by a 
person having an interest which 
would be lost to him by a sale.” 
poe er v. Africa, 27 Pa.Super. 385, 

9. 
79. Corning Town Co. v. Davis, 44 
Iowa 622; Freeman v. Cornwell, (Pa.) 
PoAS ST 3e 

80. Gleason v. Owens, 102 P. 425, 
53 Wash. 483, 1382 Am.S.R. 1087, 17 
Ann.Cas. 819. ‘ 

[a] Whether error must be that 
of person applied to.—(1) While it 
has been held that the rule is con- 
fined to cases where the landowner is 
prevented from paying the tax by the 
neglect, wrong, or mistake of the offi- 
cer charged with the duty of collect- 
ing or receiving the tax (Edwards v. 
Upham, 67 N.W. 728, 93 Wis. 455), 
(2) a sale has also been held invalid 
where the fact that taxes for which 
land was sold did not appear on the 
tax roll of the treasurer to whom ap- 
plication was made might have been 
due to the omission of a clerk (Moon 
v. March, 19 P. 334, 40 Kan. 58). 

81. People v. Registrar of Arrears 
a Brooklyn, 20 N.E. 611, 115 N.Y. 


82. U.S.—Lewis v. Monson, 14 S. 
Ct. 424, 151 U.S. 545, 38 L.Ed. 265. 
Idaho.—Lohr v. Curley, 152 P. 185, 


27 Idaho 739. 

Kan.—Moon v. March, 19 P. 334, 
40 Kan. 58. 

Miss.—Richter v. Beaumont, 7 So. 
357, 67 Miss. 285. 

N.Y.—Bryan v. McGurk, 93 N.E. 
989, 200 N.Y. 332; People v. Regis- 


trar of Arrears of Brooklyn, 20 N.E. 
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Ohio.—Harrison v. Owen, 3 Ohio’ 


Dec. (Reprint) 55, 2 Wkly.L.Gaz,. 315. 
Pa.—Africa v. Trexler, 81 A. 707, 
232 Pa. 493; Pottsville Lumber Co. 
v. Wells, 27 A. 408, 157 Pa. 5; Breisch 
v. Coxe, 81 Pa. 336; Baird v. Cahoon, 
5 Watts & S. 540; Freeman v. Corn- 
well, 15 A. 873, 2 Mon. 500. 
Wiash.—Blinn v. Grindle, 109 P. 122, 
58 Wash. 679; Gleason v. Owens, 102 
P. 425, 53 Wash. 483, 132 Am.S.R. 
1087, 17 Ann.Cas. 819; 
britz, 93 P. 528, 48.Wash. 373; Bul- 
lock v. Wallace, 92 P. 675, 47 Wash. 


| Wis. 659. 


Taylor v. De-* 


lect8? of the person to whom application is made, 
or because no taxes appear by the records of such 


690. 
- Wis.—Bray & Choate Land Co. v. 

65 N.W. 494, 92 Wis. 271; 
Gould v. Sullivan, 54 N.W. 1013, 84 
Wis. 659. 


[a] For example.—(1) Where the 
owner of lands in good faith attempt- 
ed and offered to pay the taxes there- 
on, and was informed by the town 
treasurer, whose duty it was to state 
the amount of the taxes, that there 
were no taxes on the roll against 
such lands, he was entitled to rely 
upon such information, and his title 
was not divested by a subsequent sale 
of the lands for the nonpayment of 
the taxes whitch he had offered to pay. 
Gould v. Sullivan, 54 N.W. 1013, 84 
(2) Where the owner of 
land goes to the county treasurer’s 
office, in good faith, for the purpose 
of paying the taxes thereon, and, al- 
though using reasonable diligence to 
ascertain and pay them, fails to do 
so by reason of being actually mis- 
led by the assessment, and the treas- 
urer’s advertised list of sales of un- 
seated lands, thé land being there des- 
ignated by a wrong warrant number, 
a sale of the land for such taxes is 
void. Freeman:yv. Cornwell, (Pa.) 15 
A. 873. (3) Where a gas company 
paid all the taxes assessed on its real 
estate and upon receiving a public of- 
ficer’s receipt that all taxes on the 
real estate were paid failed to pay a 
Separate tax on its mains and pipes, 
which were connected with the realty. 
but assessed as personal property, a 


Newman, 


Sale of the land for such taxes was 


void. Capital City Gas-Light Co. v. 


‘Charter Oak Ins. Co., 50 N.W. 579, 


51 Iowa 31. (4) Where the owner of 
land attempts to pay all the delin- 
quent taxes on a particular piece of 
land which is later sold for taxes be- 
cause the officer erroneously applies 
the payment to other land, the sale is 
invalid. Harrison v. Owen, 3 Ohio 
Dec. (Reprint) 55, 2 Wkly.L.Gaz. 315. 
(5) Where the owner of land attempts 
to pay the tax on a lot bearing a cer- 
tain number on an official map, and 
the same lot is sold for taxes under 
another designated number according 
to'a later map, unknown to the owner, 
a sale of such lot is invalid. Lewis 
v. Monson, 14 S8.Ct. 424, 151 U.S. 545, 
38 L.Ed. 265; Richter v. Beamont, 
7 So. 357, 67 Miss. 285. (6) Where 
the owners of land on inquiry were in- 
formed by the county treasurer in at- 
tempting to pay taxes that they were 
paid, a subsequent sale for such taxes 
was void. Gleason v. Owens, 102 P. 
425, 53 Wash. 483, 132 Am.S.R. 1087, 
17 Ann.Cas. 819. (7) Where the own- 
er of land inquired, of the proper 
officer, whether there was any delin- 
quency, and also in attempting to pay 
such tax furnished him with an ade- 
quate description of the property 
without learning of such delinquency, 
failure of the owner’s attempt was 
properly attributable to the officer’s 
negligence. ,_ Blinn v. Grindle, 109 P. 
122, 58 Wash. 679. (8) Where the 
owner pays the full amount the prop- 
er officers stated to be the amount of 
the taxes, a subsequent sale for such 
taxes is void. Bryan v. McGurk, 93 
N.E. 989, 200 N.Y. 382. (9) Where 
the owner of lots paid to the county 
treasurer the amount carried out 
against the lots on the tax rolls, with 
the understanding that said payment 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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person to be due,®* a sale of land for such taxes 
On the other hand, it 
has been held that an owner’s unsuccessful offer 
to pay the taxes before sale does not invalidate 
In any event, an attempt to pay which 
fails because of the negligence of the owner of 
the land,*® or because of an offer or attempt to pay 
an officer who is not authorized to receive pay- 
ment,*? does not invalidate a sale of land for the 
taxes sought to be paid, and such an attempt to 
pay is unavailable to the owner to prevent a sale 


has been held to be void.84 


the sale.85 


of the land for taxes.8§ 
Estoppel to deny payment. 


included all the taxes assessed and 
due thereon, and the treasurer issued 
to him a receipt including all of said 
lots, and afterward one of said lots 
was sold at a tax sale for the taxes 
of that year, such sale was void. 
Moon v. March, 19 P. 334, 40 Kan. 58. 

{b] It is for jury to determine 
whether in a particular case the fail- 
ure of an attempt to pay taxes for 
which land is sold is due to the neg- 
lect of the public officer or the own- 
er of the land. Baird v. Cahoon, 5 
Watts & S. (Pa.) 540. 

{[c] “Warious acts or omissions of 
the officer may occur, constituting 
such neglect on his part, that the 
owner ought not to suffer by it, which 
cannot be defined beforehand, but 
must depend on the particular cir- 
cumstances of each case.” Baird v. 
Cahoon, 61 Pa. 540, 541. 

[d] Sufficiency of description.— 
On the question of whether the own- 
er was diligent in attempting to pay 
delinquent taxes, it is immaterial 
whether the list she furnished the 
county treasurer described the prop- 
erty by government subdivisions, or 
as it had been platted, and was then 
carried upon their official books. 
Blinn v. Grindle, 109 P. 122, 58 Wash. 
679. 

[e] Erroneous statement as to 
amount due.—‘‘An erroneous state- 
ment as to the amount due for such 
taxes is equally within the rule, if 
acted on, and payment is made by the 
landowner accordingly.” Bray & 
Choate Land Co. v. Newman, 65 N.W. 
494, 495, 92 Wis. 271. 

{f] Beasons for rule.—(1) “It is 
an almost universal rule, which sub- 
stitutes a tender for performance, 
when the tender is frustrated by the 
party entitled to performance.” 


- Pottsville Lumber Co. v. Wells, 27 A. 


408, 412, 157 Pa. 5 [quot Lohr v. Cur- 
ley, 152 P. 185, 187, 27 Idaho 739]. 
(2) The attempt to pay is regarded 
as the legal equivalent of payment 
in so far as it bars a sale for taxes. 
Lohr vy. Curley, supra; Taylor v. De- 
pritz, 93 P. 528, 48 Wash. 373; Bul- 
lock v. Wallace, 92 P. 675, 47 Wash. 
690. 

Excuses for nonpayment of taxes; 
reliance on official statement or cer- 
tificate see supra §§ 1236, 1237. 

83. Moon vy. March, 19 P. 334, 40 
Kan. 48. ‘ 

[a] Thus, where the owner paid all 
the taxes appearing on the records 
of the county treasurer and received 
a receipt acknowledging payment of 
all taxes, notwithstanding a clerk’s 
omission to place the taxes for a par- 
ticular lot on the tax roll, a sale of the 
land for such taxes is invalid. Moon 


v. March, 19 P. 334, 40 Kan. 48. 


84. U.S.—Lewis v. Monson, 14 S. 
Ct. 424, 151 U.S. 545, 38 L.Ed. 265. 

Iowa.—Capital City Gas-Light Co. 
vy. Charter Oak Ins. Co., 50 N.W. 579, 
51 Iowa 31; Corning Town Co. v. Da- 
vis, 44 Iowa 622. 

Kan.—Moon v. March, 19 P. 334, 40 

an. 48. 

Se tisec Richter vy. Beamont, 7 So. 
357, 67,Miss. 285. 

N.Y.—Bryan v. McGurk, 93 N.E. 
989, 200 N.Y. 332; People v. Regis- 
trar of Arrears of Brooklyn, 20 N.E. 
611, 115 .N.Y. 19. 
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topped to enforce the collection of taxes by sale of 
the land by the fact that, when the land on which 
they were assessed was purchased, there was an 
erroneous entry on the list in the auditor’s office 
to the effect that the taxes had been paid,*® nor by 
the fact that the auditor indorsed on the purchas- 
er’s deed a statement that the taxes were paid,? 

[§ 1523] 2. Demand and Default.®1 
statutes requiring that demand be made for the 
payment of delinquent taxes prior to the sale of 
the land for such taxes have been held to be man- 


Ordinarily, 


datory®? and must be complied with®’ sa as to put 


The state is not es- 


_ Ohio.—Harrison v. Owen, 3 Ohio 

Dec. (Reprint) 55, 2 Wkly.L.Gaz. 315. 
Pa.—Baird v. Cahoon, 61 Pa. 540; 

Freeman v. Cornwell, 15 A. 873. 

Wash.—Blinn v. Grindle, 109 P. 122, 
58 Wash. 679; Gleason v. Owens, 102 
P.. 425, 53 Wash. 483, 1382 Am.S.R. 
1087, 17 Ann.Cas, 819. 

Wis.—Bray & Choate Land Co. v. 
Newman, 65 N.W. 494, 92 Wis. 271; 
Gould vy. Sullivan, 54 N.W. 10138, 84 
Wis. 659. 

[a] These decisions are founded 
on the ground'(1) that the officer to 
whom application is made is the legal 
custodian of the books, and possesses 
full and authentic information, and 
it is his official duty to furnish it 
(Bray & Choate Land Co. v. Newman, 
65 N.W. 494, 92 Wis. 271; Gould v. 
Sullivan, 54 N.W. 1013, 1015, 84 Wis. 
659); (2) that the landowner cannot 
get the necessary information in any 
other way (Bray & Choate Land Co. 
v. Newman, supra; Gould v. Sullivan, 
supra), (3) and is not bound to search 
the books for himself, and that land- 
owners almost always do (Bray & 
Choate Land Co. v. Newman, supra; 
Gould v. Sullivan, supra), (4) and 
rightfully may, depend on informa- 
tion thus received (Bray & Choate 
Land Co. v. Newman, supra; Gould v. 
Sullivan, supra); (5) and that the 
party cannot be involved in the loss 
of his land by the mistake of the offi- 
cer (Bray & Choate Land Co. v. New- 
man, supra; Gould v. Sullivan, su- 
pra). (6) “The same reasons ought 
to be followed with like consequences 
in a case . . . Where the land- 
owner applies to pay, and offers and 
is ready to pay, the taxes on his lands, 
and is informed by the treasurer, as 
in this case, that there are none to 
pay.” Gould v. Sullivan, supra. 

85. Raley v. Guinn, 76 Mo. 263. 

[a] For example, where an agent 
of the owner went to the collector’s 
office to pay the delinquent tax be- 
fore the advertisement and sale of 
the land and was informed by the col- 
lector that there were no taxes due, 
a subsequent sale ef the land was not 
thereby invalidated. Raley v. Guinn, 
76 Mo. 263. 

[b] Reason for rule.—‘‘If misin- 
formed by the collector the publica- 
tion of the delinquent list, as required 
by law, gave him correct information 
on the subject.” Raley v. Guinn, 76 
Mo. 263, 275. 

86. Price v. Gunn, 170 S.W. 247, 
114 Ark. 551, L:R.A.1915C 158; Neal 
v. Shepard, 128 So. 69, 157 Miss. 730 
[overr 128 So. 583]. : 

[a] For example.—(1) The negli- 
gence of one, who requested the tax 
collector to make out a receipt for 
taxes and send them to a bank for 
collection, in failing to examine the 
receipt so sent, which, although paid, 
omitted the taxes against some of his 
land, prevents his relying on this as 
attempt to pay such omitted taxes, 
which would prevent sale for failure 
to pay. Price v. Gunn, 170 S.W. 247, 
114 Ark. 551, L.R.A.1915C 158. (2) 
A taxpayer does not make a valid ten- 
der against which no tax sale of his 
land can be made, where he offers to 
pay taxes on all his “residence lands,” 
since there cannot be a valid tender 
to a tax collector which must depend 


upon the memory and purpose of that 
officer in respect to the particular 
property upon which it is proposed 
to pay. Neal v. Shepard, 128 So. 69, 
157 Miss. 730 [overr 128 So. 583]. 

87. Edwards v. Upham, 67 N.W. 
728, 93 Wis. 455. 

[a] Thus, where the former owner 
of land which had been sold for de- 
linquent taxes and was redeemable 
at the office of the county clerk, wrote 
the county treasurer requesting to 
know if there were any taxes due on 
the land for specified years and re- 
ceived a reply that such taxes were 
not on the rolls and neglected to pay 
in ice the sale was not 
invalid. wards v. Upham, 67 N.W. 
728, 93 Wis. 455. i x 

88. Price v. Gunn, 170 S.W. 247, 
Le eae oe L.R.A.1915C 158. 

f ate v. Foster, 116 N.W. 
104 Minn. 408. : ae 

90. State v. Foster, supra; Olm- 
sted County v. Barber, 17 N.W. 473, 
944, 31 Minn. 256. 

Estoppel of power to sell generally 
see supra § 1516. 

Reliance on official statement as 
excuse for nonpayment of taxes see 
supra § 1237. 

91. Notice and demand as condi- 
tion precedent to collection of taxes 
generally see supra § 1225. — 

92. Davis v. Sawyer, 20 A. 100, 66 
N.H. 34; Clark v. Duncanson, 192 P. 


806, 79 Okl. 180, 16 A.L.R. 315: 


93. U.S.—Mayhew v. Davis, 1 ‘ 
Cas'Na:00.647, acMebean 218-7 For 
pia ieleeernng ys v. Howley, 50 Iowa 

Ky.—Julian v. Stephens F 
10 Ky.L. 862. 2 Seed 

Me.—Brown v. Veazie, 25 Me. 359. 

Mass.—Fuller v. Fuller, 117 N.E. 
838, 228 Mass. 441; Lancy v. Snow, 
62 N.E. 735, 180 Mass. 411. 

Minn.—St. Anthony Falls Water 
Power Co. v. Greely, 11 Minn. 321. 

Miss.—Green v. Craft, 28 Miss. 70; 
Jones v. Burford, 26 Miss. 194. 

N.H.—Davis v. Sawyer, 20 A. 100, 
66 N.H. 34. 

N.J.—Nugent v. Lindsley, 156 A. 
917109 NI Ho s134: fafte tsb OAL Bua: 
100 N.J.Eq. 87]; Elizabeth Heights 
Realty Co. v. Schaffer, 147 A. 541, 105 
N.J.Eq. 266. 

N.Y.—Peo. v. Brooklyn Registrar 
of Arrears, 20 N.E. 611, 114 N.Y. 19; 
Brown v. Goodwin, 7 N.Y. 409 [aff 
1 Abb.N.Cas. 452]. 

Okl.—Clark v. Duneanson, 192 P. 
806, 79 Okl. 180, 16 A.L.R. 315. 

Pa.—Norris v:. Delaware, ete, R. 
Co., 66 A. 1122, 218 Pa. 88; Kramer 
v. Slattery, 73 Pa.Super. 361; Weaver 
v. Meadville Lumber Mfg. Co., 61 Pa. 
Super. 167. 

[a] In Louisiana.—(1) Statutory 
provisions requiring that the owners 
of land sought to be sold for delin- 
quent taxes shall be notified to pay 
the delinquent tax must be complied 
with (In re La Salle Realty Co., 132 
So. 516; Third Dist. Land Co. v. Villa- 
vaso, 136 So. 2; Ryals v. Todd, 116 So. 
395, 165 La. 952 [aff 8 La.App. 105]; 
Webre v. Lutcher, 12 So. 834, 45 La. 
Ann. 574; Henderson v, Mayer, 126 
So. 531, 12 La-App. 531; Mattern v. 
Parqutt, 123 So. 189, 10 La.App. 769; 
Hodges v. Kranz, 120 So. 677, 10 La. 
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the owner of the land in default,®* and to divest 
him of his title.°® Hence, failure to comply in, this 
On the other hand, 
it has also been held that statutory provisions for 
demand of taxes are merely directory and that non- 
compliance is only an irregularity which may be 


respect invalidates the sale.®® 


cured by the sale.®? 


Demand for personal property unnecessary. Un- 
der a statute authorizing the sale of land for delin- 
quent taxes after a specified form of notice, it is 
not necessary that, before the sale of such land, 
demand be made for goods and personal property to 


satisfy the tax.°§ 


App. 227; Sanders v. Dantoni, 118 
So. 852, 9 La.App. 41; McDonald v. 
Fields, 2 La.App. 196; Chance v. Hol- 
lingsworth, 1 La.App. 46), (2) and 
such provisions contemplate reason- 
ably diligent efforts by sheriff and tax 
collector to make notice effectual 
(Lee v. Givens, 134 So. 775, 18 La,App. 
383). (3) Thus, where a Sheriff's 
registered notice to a delinquent tax- 
payer was returned, ‘‘Removed, left 
no address,” inquiries concerning tax- 
payer’s residence, and publication of 
notice, if residence could not be 
learned, were necessary to satisfy the 
constitutional requirements of notice 
(Lee v. Givens, supra), (4) and where 
a tax collector could have ascertained 
the addresses of nonresident codwn- 
ers, a tax sale pursuant to notice of 
delinquency by publication has been 
held void (Salsman y. Bloom, 133 So. 
760,172 La. 238). (5) Likewise, a reg- 
istered notice, omitting taxes due on 
part of the property, is not evidence 
of reasonable diligence to notify the 
tax debtor (Chance y. Hollingsworth, 
supra). (6) Notification of delin- 
quency to the record owner of land 
sought to be sold may be sufficient 
(Spears v. Spears, 136 So. 614, 173 La. 
294; Third Dist. Land Co. v. Villa- 
vaso, 136 So. 2; Bozeman vy. Crich- 
ton Co,, 134 So. 298, 16 La.App. 483), 
(7) even though the land was as- 
sessed in his predecessor’s name 
(Bozeman v. Crichton Co., supra). 
(8) Therefore, there need not be no- 
tice to other persons not owners of 
record. Spears v. Spears, 136 So. 614, 
173 La. 294. (9) However, each rec- 
ord owner of an undivided one-half 
interest in land was entitled to no- 
tice of delinquency in taxes. Hodges 
v. Kranz, 120 So. 677, 10 La.App. 227. 
(10) Mere assessment of the tax 
against a particular person does not 
require that he be notified to pay the 
tax. 
La. 442. (11) While the presumption 
is that a proper notice was served the 
owner of record (Spears v. Spears, 
supra), (12) failure to notify such 
owner of a tax delinquency renders 
the sale of the land based thereon in- 
valid (Bozeman v. Crichton Co., 134 
So. 293, 16 La.App. 483; Sanders v. 
Dantoni, 118 So. 852, 9 La.App. 41). 
(13) A fortiori, where record owner in 
possession at the time of a tax sale 
had no knowledge or notice of unpaid 
taxes, the sale was void. Ryals v. 
Todd, 116 So. 395, 165 Da. 952-[afft 8 
La.App. 105]; Berry v. Garrett, 131 
So. 475, 185 So. 701, 17 La.App. 262. 
(14) Under provisions authorizing no- 
tice of delinquency to be given by 
registered mail to resident and non- 
resident owners whose addresses are 
known and by publication to unknown 
owners and those whose addresses are 
unknown, notice of delinquency must 
be sent to a tax debtor at his place of 
residence. Hodges vy. Kranz, 120 So. 
677, 10 La.App. 227. (15) That a tax 
debtor never received the notice of 
delinquency which was. regularly 
mailed to him in the manner required 
by law does not invalidate the tax 
sale pursuant thereto (Baum y. Smith, 
54 So. 399, 127 La. 1089), (16) but no- 


Griffing v. Taft, 91 So. 832, 151); 
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Assessment against nonresidents. In the absence 
of a statute making demand against a nonresident 
necessary, there need not be a demand against a 
nonresident as a condition precedent to the sale of 
his land for taxes assessed against him.°® 
where proceedings for the sale of lands for taxes 


And 


must be against the lands as they were assessed 


aN 
tice of delinquency addressed to an 
owner of land, as in the state, is in- 
sufficient where such owner is a non- 
resident (Chesnut v. Snell, 2 La.App. 
746; McDonald v. Fields, 2 La.App. 
196), (17) and the mailing of a _no- 
ticé of delinquency to a tax debtor 
who was an interdict, regularly repre- 
sented by a curator, addressed to her 
in a town in which the tax collector 
knew she and her curator did not re- 
side, is not legal service (Foreman v. 
Fontenot, 60 So. 618, 131 La. 925). 
(18) Notice by publication of tax de- 
linquency was held insufficient, where 
the owner’s address could have been 
ascertained by the tax collector from 
a coOwner whose address was ascer- 
tainable. Salsman v. Bloom, 133 So. 
760, 172 La. 238. (19) Tax sale of 
realty, owned by one to whose former 
address the sheriff sent the delin- 
quency notice by registered mail 
without demanding return receipt, 
has been held void. Henderson v. 
Mayer, 126 So. 531, 12 La.App. 531. 

[b] It will be presumed, if neces- 
sary to sustain a tax sale of land in 
pursuance of a township treasurer’s 
return of delinquent taxes, that per- 
sonal demand for the taxes was made 
on resident owners. Dickison vy. 
Reynolds, 12 N.W. 24, 48 Mich. 158. 

{c] Ground of refusal to pay im- 
material.—The effect of a tax sale on 
the title of the owner of the land is 
not changed by the fact that his re- 
fusal to pay the taxes assessed on it 
as part of a certain warrant was 
based on an honest, although errone- 
ous, belief that it was within another 
warrant on which he paid the taxes. 
yates v. Marvin, 33 A. 275, 172 Pa. 

[d] Effect of pendency of suit.— 
Where a state officer is suing a rail- 
road company to recover the taxes as- 
sessed against it, for the purpose of 
obtaining an adjudication as to the 
validity of an exemption claimed by 
the company, the _ sheriff cannot, 
pending the suit, interfere by selling 
the property of the company for the 
taxes. Yazoo, ete., R. Co. v. West, 29 
So. 475, 78 Miss. 789. 

[e] Seated land.—To support the 
validity of a sale of seated land for 
taxes, it is necessary to show that a 
demand was made for the same on 
the owner individually prior to the 


sale. Kramer vy. Slattery, 73 Pa.Su- 
Per sl. 
[f] Personal demand or notice.— 


Under a statute requiring publication 
of a notice to pay delinquent taxes 
and specifying that publication of 
such notice shall be deemed equiva- 
lent to a personal demand there must 
be either a personal demand or a pub- 
lication equivalent to such demand. 
St. Anthony Falls Water Power Co. v. 
Greeley, 11 Minn. 221. 

[g] “The collector proceeding 
against the land without such demand 
is a trespasser.” Norris v. Delaware, 
etc., R. Co., 66 A. 1122, 218 Pa. 88, 99. 

[h] Collector charged with knowl- 
edge of taxpayer’s death.—A tax col- 
lector was charged with constructive 
knowledge of probate records show- 
ing a delinquent taxpayer’s death, 


and not otherwise, where lands are assessed to non- 
residents who had no title to them rather than to 
the owners, the collector need not make a demand 
on the owners before proceeding against the land, 
as is required under statutory provisions where land 


admission of a will to probate, and 
the appointment of an executor. Ful- 
ee v. Fuller, 117 N.E. 838, 228 Mass. 

[i] Collector’s failure to report in- 
ability to collect tax.—Under a stat- 
ute authorizing a probate court to or- 
der the sale of land for the payment 
of delinquent taxes assessed thereon 
when the tax collector shall report to 
the court that he was unable to col- 
lect the taxes against such land with- 
out a sale, where the tax assessor 
merely reported: that taxes were de- 
linquent, due, and unpaid, and not 
that he was unable to collect them, 
a decree of a probate court ordering 
sale for taxes was void. Pollak v. 
Milarh, 67 So. 381, 190 Ala. 569. 

[ji]. Tax bill to nonresident own- 
ers.—(1) “The requirement of the 
statute, that the collector’ shall 
. . . send to the owners of non- 
resident property, or their agents, if 
known, a bill of their taxes, is a pro- 
vision for the benefit and protection 
of non-resident tax-payers.” Davis 
v. Sawyer, 20 A. 100, 66 N.H. 34, 35. 
(2) “It is.designed* to give the non- 
resident owner notice of the tax, and 
an opportunity to pay it without the 
expense of a sale.” Davis v. Sawyer, 
supra. ’ 

[k] Notice that collecting officer 
has duplicate assessment roll.—A tax 
deed may be void where there was 
no proof in the county records that 
the treasurer had given the notice re- 
quired by statute that the duplicate 
assessment roll was in his hands, and 
of the date when the taxes must be 
paid. Vestal v. Morris, 39 P. 960, 11 
Wash. 451. 

Notice as process in proceedings to 
iar ars for taxes see infra §§ 1559, 

94. Green v. Craft, 28 Miss. 70; 
Jones v. Burford, 26 Miss. 194. 

[a] “To authorize the collector to 
sell property to enforce the payment 
of taxes, there must be both a legal 
liability.on the part of the owner to 
pay the tax and a legal default in 
making the payment.” Green v. Craft, 
26 Miss. 70, 75. To same effect 
Jones v. Burford, 26 Miss. 194, 198. 

95. Nugent v. Lindsley, 156 A. 917, 
109 N.J.Eq. 134 [aff 135 A. 271, 100 
N.J.Bq. 87]; Elizabeth Heights Realty 
Co. v. Schaffer, 147 A. 541, 105 N.J.Eq. 
266; Norris v. Delaware, etc., R. Co., 
66 A. 1122, 218 Pa. 88. 

96. Brown v. Veazie, 25 Me. 359; 
Davis v. Sawyer, 20 A. 100, 66 N.H. 
34; Clark vy. Duncanson, 192 P. 806, 
79 Okl. 180, 16 A.L.R. 315; Kramer 
v. Slattery, 73 Pa.Super. 361. 

[a] Demand for taxes other than 
those for which land sold as not in- 
validating sale.—‘‘Certainly, the taxes 
due the state should have been paid; 
and, since such taxes were neither 
paid nor tendered, the sale cannot be 
annulled because other taxes were de- 
manded.” Gwynn v. Richardson, 3 
So. 579, 580, 65 Miss. 222. 

97. Virden v. Bowers, 55 Miss. 1. 

98. Ives v. Lynn, 7 Conn. 505. 

Necessity of exhausting personalty 
see infra § 1524, 

99. Koch v. Austin, 114 N.E. 308, 
225 Mass. 215. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 1523-1524] 


is assessed to residents.! 


[§ 1524] 3. Recourse to Personal Property’—a. 
Necessity in General. Under some provisions, fail- 
ure to make taxes from property other than land 
is subsequently sold for taxes does not in- 
validate the sale of such land,? and under provi- 
sions that improved real estate shall not be sold 
for taxes where there is sufficient personal property 


which 


Kinsworthy v. Mitchell, 21 Ark. 


ly assessed 
against nonresident see infra § 1524. 

2. Whether land may be sold for 
personal taxes see infra § 1532. 

3. Stewart v. Taggart, 22 U.C.C.P. 
(Ont.) 284. 

4 Thompson v. Carroll, 22 How. 
(U.S.) 422, 16 L.Ed. 387. 

5. U.S.—Hellrigle v. Ould, 11 F. 
Cas.No. 6,344, 4 CranchC.C. 72; Rod- 
bird v. Rodbird, 20 F.Cas.No. 11,988, 5 
CranchcC.C. 125; Stead v. Course, 4 
Cranch 403, 2 L.Ed. 660. 

Ala.—Cary v. Holmes, 19 So. 723, 
109 Ala. 217; Feagin v. Jones, 10 So. 
537, 94 Ala. 597; Riddle v. Messer, 4 
So. 185, 84 Ala. 236; Simms v. Greer, 
8 So. 428, 83 Ala. 263; Fleming v. 
McGee, 1 So. 106, 81 Ala. 409; War- 
_tensleben v. Haithcock, 1 So. 38, 80 
Ala. 565; Stoudenmire vy. Brown, 57 
Ala. 481; Doe v. Minge, 56 Ala. 121; 
enka v. Alvis, 12 Ala. 617, 46 Am.D. 

Ark.—Jones v. McLain, 23 Ark. 429. 

Tll.— Peo. v. Gibson, 167 N.E. 32, 
335 Ill. 198; Peo. v. Grant, 111 N.E. 
495, 271 Ill. 523; Peo. v. Scheifley, 96 


N.E. 890, 252 Ill. 486. 

Ind.—St. Clair v. McClure, 12 N.E. 
134, 111 Ind. 467; State v. Casteel, 
11 N.E. 219, 110 Ind. 174; Michigan 


Mut. L. Ins. Co. v. Kroh, 2 N.E. 733, 
102 Ind. 515; Helms v. Wagner, 1 N. 
E. 730, 102 Ind. 385; Earle v. Simons, 
94 Ind. 573; Volger v. Sidener, 86 Ind. 
545; Barton v. McWhinney, 85 Ind. 
481; Morrison v. Bank of Commerce, 
81 Ind. 335; Sharpe v. Dillman, 77 
Ind. 280; McWhinney v. Brinker, 64 
Ind. 360; Abbott v. Edgerton, 53 Ind. 
196; Ring v. Ewing, 47 Ind. 246; 
Bowen v. Donovan, 32 Ind. 379; Ellis 
v. Kenyon, 25 Ind. 134; Catterlin v. 
Douglass, 17 Ind. 213; Cones v. Wil- 
son, 14 Ind. 465; Barnum v. Rallihan, 
112 N.E, 561, 63 Ind.App. 349; Weaver 
v. Kaufman, 106 N.E. 398, 5nd. 
App. 59. 

Ky.—Brachey v. Peddicora 250 S. 
W. 511,199 Ky. 75; Taylor v. ‘Arndell, 
232 S.W. 658, 192 Ky. 249; Miller v. 
Powers, 212 S.W. 453, 184 Ky. 417; 
Leszinsky v. Le Grand, 83 S.W. 1038, 
119 Ky. 313, 26 Ky.L. 1235; ALLIEN NG 
Stephens, 11 S.W. 6; LOM Kye 7'8 62; 
Wheeler v. Bramel, 8 S.W. 199, 10 Ky. 
L301. 

Md.—Polk v. Rose, 25 Md. 153, 89 
Am.D. 773; Baltimore v. Chase, 2 
Gill&J. 376. 

Neb.—Wilhelm v. Russell, 8 Neb. 
120; Richardson County v. Miles, 7 
Neb. 118; Johnson v. Hahn, 4 Neb. 
139. 

N.Y.—Brown v. Goodwin, 75 N.Y. 
409 [aff 1 Abb.N.Cas. 452]; Rathbun 
v. Acker, 18 Barb. 393. 

Pa.—Simpson v. Meyers, 47 A. 868, 
197 Pa. 522; Kean vy. Kinnear, 33 A. 
325, 171 Pa. 639; Smith v. McGrew, 4 
Watts&S. 338; Cox v. Grant, 1 Yeates 
164; Ryan v. Bruhin, 88 Pa.Super. 
61; Weaver v. Meadville Lumber Co. 5 
61 Pa.Super. 167; Ulrich v. Matika, 
30 Pa.Super. 110; Philadelphia Nat. 
Bank yv. Pottstown Security Co., 14 
Montg.Co, 106. 

S.Cc.—Johnson v. Jones, 51 S.E. 805, 
72 S.C. 270; Ebaux v. Mullinax, 13 S. 
E. 613, 34 S.C. 374. 

Wis.—Allen v. Allen, 91 N.W. 218, 
114 Wis. 615. 

Ont.—Boiand v. Toronto, 32 Ont. 
358; Dobbie v. Tully, 10 U.C.C.R. 
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on the land to pay the taxes it is not a condition to 


432; Hamilton v. McDonald, 22 U.C, 
QB. 136; Foley v. Moodie, 16 U.C.Q.B. 
Se Stafford v. Williams, 4 U.C.Q. 

[a] Who may complain.—Only the 
taxpayer himself can complain of a 
sale of his real estate made without 
first having recourse to his personal 


property contrary to the statute. 
ees v. Flick, 46 N.W. 508, 1 Dak. 


[b] Whether sale is void, not void, 
or voidable.—(1) “It must be admit- 
ted that the authorities are not 
harmonious on the subject whether a 
distraint of realty before the person- 
alty is exhausted is void.” Alex- 
ander v. Aud, 88 S.W. 1103, 1105, 121 
Ky. 105, 28 Ky.L. 69. (2) It has been 
held that because of the failure first 
to exhaust the personalty of the 
owner of land, the sale of such land 
for taxes is not rendered void (Alex- 
ander v. Aud, supra; Smith v. Mitch- 
ell, 9 Ky.L. 813), (3) and that the 
mere fact that the owner of land has 
personal property available from 
which the delinquent tax could first 
be made will not of itself avoid a 
sale of such land for the tax (Stanley 
v. Baird, 24 S.E. 12, 118°N.C. 75).. (4) 
And it has also been held that a sale 
of land for taxes without first ex- 
hausting the personal property of the 
owner of the land is voidable rather 
than void. State v. Casteel, 11 N.E. 
219, 110 Ind. 174. 

{c] Sransfer of lien rather than 
title—Where land is sold without 
first exhausting the personalty, al- 
though the sale is ineffectual to con- 
vey title, yet it will transfer to the 
purchaser the lien of the state. St. 
Clair v. McClure, 12 N.E. 134, 111 Ind. 
467; State v. Casteel, 11 N.E. 219, 110 
Ind. 174. 

{d] Tax and penalties not released. 
—The failure of the collector to make 
the taxes out of available personal 
property will not save the delinquent 
owner from the penalty or release 
him from the tax. Foresman v. 
Chase, 68 Ind. 500. 

[e] Personal property tax.—(1) 
To charge a personal property tax 
against real estate it is necessary to 
show compliance with the revenue 
law, which provides that the tax on 
personalty shall not be charged 
against realty, except in case of re- 
moval, or where the tax cannot be 
made out of personalty; and that 
such fact must be shown in the 
method provided by statute, before 
there can be a rendition of judgment 
against the real estate for the pur- 

pose of sale.. Peo. v. Scheifley, 96 N. 
E. 890, 252 Ill. 486. (2) Under such 
provisions it has been held that per- 
sonal property taxes cannot. be 
charged on land, where the town col- 
lector’s return did not disclose the 
reasons for his failure to collect, but 
consisted merely of an affidavit in 
his book showing that he had been 
unable to collect the tax and asked 
for credit. Peo. v. Grant, 111 N.E. 
495, 271 Ill. 523. 

{f] Personal property held insuffi- 
cient to satisfy tax.—Interstate Build- 
ing, ete., Assoc. v. Waters, 27 S.E. 
948, 50 S.C. 459; Wilson yv. Cantrell, 
18 S.E. 517, 40 S.C. 114. 

[g] Knowledge of officer.—(1) It 
is not necessary, in order to invali- 
date a sale of land, that the tax offi- 
eer should have actual knowledge of 
the existence of personal property to 
satisfy the tax (Taylor v. Arndell, 


the validity of the sale of unimproved land that the 
personal property of the owner be first exhaust- 
ed;* but, in order that a sale of land for delinquent 
taxes shall be valid, there must be compliance with 
statutory provisions requiring that the personal 
property of the tax debtor shall first be exhausted,® 
and, in accordance with the general rule requiring 


232 S.W. 658, 192 Ky. 249) (2) it be- 
ing sufficient that the owner of the 
land had ample personalty located on 
the land which would have been 
found by such officer if he had made 
proper efforts to ascertain the fact 
and to locate the property (Taylor v. 
Arndell, supra). 

[h] Statute held to be complied 
with.—Heturn held to comply with 
statute relative to tax sale of seated 
land by government under collector’s 
oath that no personal property suffi- 
cient to pay taxes could be found. 
Ryan v. Bruhin, 88 Pa.Super. 61. 

[i] Statute held not te be com- 
plied with.—(1) Generally. Peo. v. 
Schiefley, 96 N.E. 890, 252 Ill. 486; 
Weaver v. Kaufman, 106 N.E. 398, 
57 Ind.App. 59; Miller v. Powers, 212 
S.W. 453, 184 Ky. 417; Brown v. 
Goodwin, 75 N.Y. 409 [aff 1 Abb.N. 
Cas. (452); Weaver v. Meadville 
Lumber Mfg. Co., 61 Pa.Super. 167. 
(2) Where land sold for taxes be- 
longed to an owner who was admit- 
tedly the owner of a large amount of 
personal property located in the 
county subject to distraint for taxes, 
the tax sale was invalid. Brachey vy. 
Peddicord, 250 S.W. 511, 199 Ky. 75. 

[ij] In ‘Tennessee.—(1) Under 
early statutes the exhaustion of a 
delinquent taxpayer’s personal prop- 
erty was a condition precedent to a 
valid sale of land for taxes. Nash- 
ville v. Cowan, 10 Lea (Tenn.) 209. 
(2) But under later statutes this re- 
quirement was dispensed with. State 
v. Collier, 23 S.W.(2d) 897, 904, 160 
Tenn. 403. (3) “Nashville v. Cowan 
[10 Lea (Tenn.) 209] and earlier de- 
cisions of this court were based on 
statutes in force at the time. . 
Without undertaking to review the 
statutes, similar provisions persisted 
in our tax laws for a number of years. 
Such provisions, however, were omit- 
ted from chapter 1 of the Acts of - 
1897, and perhaps earlier. At least 
since 1897 the isSuance and return 
nulla bona of a distress warrant has 
not been prescribed as essential to 
the maintenance of the tax. bill 
against land. The omission of a pro- 
vision of this nature, present in our 
laws for many years and enforced by 
decisions of this court, could only 
have been by design. While chapter 
1 of the Acts of 1897 and other acts, 
up to and including chapter 77 of the 
Acts of 1923 ... give to the tax 
books in the hands of the trustee the 
force of an execution as to delinquent 
taxes and require the trustee to pro- 
ceed against the delinquent taxpayers 
by distress warrant and sale of per- 
sonal property, none of these later 
acts contain anything to the effect 
that such proceedings by the trustee 
are prerequisite to tax suits to charge 
the land. On the contrary, tax suits 
to subject the land are required if 
the taxes have not been collect- 
ed by dates. specified. this ino: 
doubt the duty of the trustee under 
the later statutes to move against 
the taxpayer’s personalty as set out. 
But it would be a strange construc- 
tion of our legislation on the subject 
since 1897 to hold that the right of 
the state, county, or city to enforce 


‘l the tax Jien upon land was preju- 


diced by the trustee’s failure in this 
duty by the trustee. That would bea 
rewriting into our tax laws by the 
court of provisions which the Legisla- 
ture had purposely cut out.” State v. 
Collier, supra. 
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strict compliance with statutes authorizing the sale 
of land,® under a statute authorizing a sale of a 
taxpayer’s land where the delinquent has no goods 
or chattels within the county there can be a valid 
sale of such }and only when there is in fact no per- 
sonal property of the delinquent within the coun- 
ty,7 and it is not sufficient that the collector is 
unable to find,® or the delinquent unwilling to sur- 
render, such goods.? However, in the absence of 
provisions requiring that personal property be first 
exhausted, it has been held that a tax sale of land 
may be made for the taxes due on it, without ref- 
erence to the question whether or not there is per- 
sonalty which could have been seized and sold,'® 
and, notwithstanding a statutory provision author- 
izing the sale of a tax debtor’s personal property 
to pay a delinquent tax, his land may be sold with- 
out first selling the personalty,!+ since the authority 
to sell the personal property is merely cumulative 
of the remedy of sale of land.t? Under express 
provisions that a sale of real estate shall not be 
assailed on the ground that the tax could have been 
procured by a sale of personal property, such prop- 
erty need not, of course, be exhausted before the 
sale of the land.** 

Assessment against nonresident. Where proceed- 
ings for the sale of lands for taxes must be against 


Cross references: y 
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38, 80 Ala. 565; Stoudenmire v. Brown, 


[§§ 1524-1525 


the lands as assessed and not otherwise, where lands 
are assessed to nonresidents who had no title to 
them rather than the owner, the collector need not 
exhaust the personal property: of the owners before 
proceeding to sell the land.** 

[§ 1525] b. Search for Personal Property and 
Return.1> To render a sale of land for delinquent 
taxes valid, it has been held that the tax collector 
must obey the directions of statutes requiring that 
he first make a search for personal property of the 
delinquent to pay the tax;+® but under other stat- 
utes it has been held that the collector is not re- 
quired to make such search.17 Thus, under a stat- 
ute authorizing a specified officer to make taxes out 
of personal property on the land of a delinquent 
but expressly providing that no subsequent sale of 
the land shall be held invalid by reason of there 
having been goods on the land and the officer’s neg- 
lect to make the taxes out of such goods, a collec- 
tor’s negligence to search for goods, which with dil- 
igence he might have found, does not invalidate a 
subsequent sale of the land for taxes.1§ 

Return. As a prerequisite to a valid sale of land 
for taxes, the collector is generally required to make 
a return as to his effiorts to fihd personal property 
for the satisfaction of the delinquent tax,?® but it 
has also been held that failure to make such a re- 


~ [b] Search held sufficient.—Under 


Liability of land to sale for personal 
ee age tax generally see infra § 


Remedy of owner in case of wrongful 

Poe of.land for taxes see infra § 
Bs. 

Right to restrain sale of land where 
owner has sufficient personal prop- 
erty to satisfy tax see infra § 1587. 
6 See supra § 1519. 

7. Scales v. Alvis, 12 Ala. 617, 46 
Am.D. 269. 

[a] Statute not complied with.— 
ete v. Alvis, 12° Ala. 617, 46 Am.D. 

69. : 

8. Scales v. Alvis, supra. 

9. Scales v. Alvis, supra. 

Search for personal property to 
satisfy tax see infra § 1525. 

10. U.S.—West v. Duncan, 42 F. 430. 

Ark.—Kinsworthy v. Mitchell, 21 
Ark. 145. 

Ga.—Plant v. Eichberg, 65 Ga. 64; 
Smith v. Jones, 40 Ga. 39. 

Md.—Dyer v. Boswell, 39 Md. 465. 

Mont.—Ward v. Gallatin County, 29 
P. 658, 12 Mont. 238. 

Neb.—Lancaster County v. Rush, 52 
N.W. 837, 35 Neb. 119; Kittle v. Sher- 
vin, 7 N.W. 861, 11 Neb. 65. 

N.J.—State v. Newark, 42 N.J.Law 
38; Martin y. Carron, 26 N.J.Law 
228. z: 

N.C.—Stanley v. Baird, 24 S.E. 12, 
118 N.C. 75. 

Tex.—Nalle v. Austin, (Civ.App.) 
42 S.W. 780. 

11. McMahan vy. State, 
App.) 147 S.W. 714. 

12. McMahan y. State, supra. ‘ 

13. Cherokee County v. McClel- 
jand, 101 S.E. 492, 179 N.C. 127. 

14. Kinsworthy v. Mitchell, 21 Ark. 
145. 

Whether necessary to make demand 
of resident owner where land errone- 
ously assessed against nonresident 
see supra § 1523. 

15. Whether demand for personal 
property to pay delinquent tax is nec- 
essary see supra § 15238. 

16. Ala.—Lodge v. Wilkerson, 56 
So. 994, 174 Ala. 133; Cary v. Holmes, 
19 So. 723, 109 Ala. 217; Feagin v. 
Jones, 10 So. 537, 94 Ala. 597; Riddle 
v. Messer, 4 So. 185, 84 Ala. 236; 
Simms yv. Greer, 3 So. 423, 83 Ala. 263; 
Fleming v. McGee, 1 So. 106, 81 Ala. 
409; Wartensleben v. Haithcock, 1 So. 


(Tex.Civ. 


Sary that the 


57 Ala. 481. 

Tll,.— Mt. Carmel Light, etc., Co. v. 
People, 46 N.E. 722, 166 Ill. 199. 

Ind.—McWhinney v. Brinker, 64 
Ind. 360; Hypes v. Nelson, 114 N.E. 
459, 63 Ind.App. 804; Richcreek v. 
Russell, 72 N.E. 617, 34 Ind.App. 217. 

Ky.—Allen v. Perrine, 45 S.W. 500, 
103 Ky. 516, 20 Ky.L. 202, 41 LRA. 
351; Julian vy. Stephens, 11 S.W. 6, 
10 Ky.L. 862; Wheeler v. Bramel, 8 
S.W. 199, 10 Ky.L. 301. 

Pa.—Davis v. Beers, 54 A. 35, 204 
Pa. 288; Ulrich v. Matika, 30 Pa.Su- 
per. 110; Philadelphia Nat. Bank v. 
FREE Ow Security Co., 14 Montg.Co. 
[a] Extent of search required.— 
(1) A collector of taxes on coal min- 
ing land is not bound to take cogni- 
zance of personal property which he 
cannot find or see by going on the 
surface of the land, or that contained 
in the mine, before proceeding against 
the land. Winton Coal Co. v. Lacka- 
wanna County, 1 Lack.Leg.N. (Pa.) 
195. (2) “An unoccupied and unim-. 
proved lot would be assumed to con- 
tain nothing on it that could be dis- 
trained, and no person would think 
of penetrating into all parts of it to 
see whether some person not living 
upon it might not have concealed 
among the bushes or in the swamps 
something that might be seized.” 
Fraser v. Mattice, 19 U.C.Q.B. 150, 152. 
(3) “If such a ground of defeating a 
sale for taxes were sustained, it would 
be easy for any person to have kept 
himself always in a position to re- 
claim his land by shewing that he 
had same chattel concealed in the 
woods which would have been suffi- 
cient to have produced the amount 
of tax if the sheriff’s officer could 
have found it.” Fraser v. Mattice, 
supra. (4) The collector of taxes is 
not required to make a search for 
personal property in the possession 
of one other than the owner of land 
sought to be sold for taxes. Cairo, 
etc., R. Co. v. Mathews, 38 N.E. 623, 
152 Ill. 153. (5) Thus it is unneces- 
collector of taxes 
against a railroad company should 
search for its rolling stock and other 
personal property in the possession 
of another company. Cairo, ete, R. 
Co. v. Mathews, supra. 


a statute requiring a search for per- 
sonal property to pay delinquent tax- 
es before a sale of land therefor, it 
has been held that a search of the tax 
duplicate for personalty in the name 
of the record. owner of the land is 
sufficient. Hypes y. Nelson, 114 N.E. 
459, 63 Ind.App. 304; Fraser v. Mat- 
tice, “19 "U.C.Q:B. (Ont. 7150: 

[c] Abolishing mode of evidencing 
return as not removing necessity for 
search itself.—Code (1896) § 4046 
(Code [1907] § 2268), which changed 
Code (1886) § 566, so as not to require 
a tax collector to evidence his report 
of inability to collect taxes without 
a sale of land, by an affidavit of 
search and inability to find property 
out of which he could collect the tax- 
es, affects merely the mode of evi- 
dencing the fact, and does not dis- 
pense with the fact itself. Lodge v. 
Wilkerson, 56 So. 994, 174 Ala. 133. 

17. Ives v. Lynn, 7 Conn. 505; 
Watson v. Swann, 9 S.E. 612, 83 Ga. 


198; Allan v. Fisher, 13 U.C.C.P. 
(Ont.) 63. 
[a] “The exigencies of the State 


demand that taxes shall be collected 
promptly; and colleeting officers, as 
the law now stands, are not to pause 
and hesitate or to grope and investi- 
gate, in order to find out whether one 
class of property or another might 
or could be fiist seized.” Watson v. 
Swann, 9 S.E. 612, 83 Ga. 198, 203. 


1s. Allan v. Fisher, 13 U.C:C.P, 
(Ont.) 63. 
19. U.S.—Thatcher v. Powell, 6 


Wheat. 119, 5 L.Ed. 221. 

Ala.—Lodge v. Wilkerson, 56 So. 
994, 174 Ala. 1383; Cary v. Holmes, 19 
So. 723, 109 Ala. 217; Feagin v. Jones, 
10 So. 537, 94 Ala. 597; Riddle v. Mes- 
ser, 4 So. 185, 84 Ala. 236; Simms vw. 
Greer, 3 So. 423, 83 Ala. 263; Mem-— 
ing v. McGee, 1 So. 106, 81 Ala. 409; 
Wartensleben vy. Haithcock, i So. 38,. 
80 Ala. 565. 

Ill. Shelbyville Water Co. v. Peo- 
ple, 30 N.E. 678, 140 Ill. 545, 16 LR. 
io 505; Schaeffer vy. People, 60 ILL. 

Ky.—Leszinsky v. Le Grand, 83 S. 
W. 1038, 119 Ky. 313, 26 Ky.1In. 1235. 

Md.—Polk v. Rose, 25 Md. 153,. 89 


|} Am.D, 773. 


Mass.—Harrington v. Worcester, 6 
Allen 576. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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turn will not render a sale of land for taxes void.?° 
Thus, under a statutory provision that a sale of 
land for personal property tax shall not be void for 
failure to collect such tax by the sale of personal 
property, failure of a specified officer, under an- 
other provision, to file a return showing the tax to 
be uncollectable out of personal property does not 
render a sale of land for such tax void.24 
return or certificate should be in the form, if any, 
prescribed by statute, or otherwise should show 
all that is essential to the right to have recourse to 
Thus, before real estate may be sold 


the land.22 


Minn.—St. Anthony Falls Water 
Power Co. v. Greely, 11 Minn. 321. 

Miss.—Huntington y. Brantley, 33 
Miss. 451. 

8.C.—Curtis v. Renneker, 13 S.E. 
664, 34 S.C. 468; Ebaugh v. Mullinax, 
13 S.E. 613, 34 S.C. 364. : 

Tex.—Belden y. State, 46 Tex. 103. 

{a] Report of collector as jurisdic- 
tional requirement.—Under a statute 
whieh empowers a designated court 
to sell lands for delinquent taxes, 
“when the tax collector shall report 
to such court that he was unable to 
collect the taxes assessed against 
such land or the owner thereof, with- 
out a sale of such lands,” the collec- 
tor’s report is made jurisdictional, 
and, where such fact was not affirma- 
tively shown by either the decree of 
sale or the deed of the provate judge, 
the order of sale was invalid and the 
tax deed void. Lodge v. Wilkerson, 
56 So. 994, 174 Ala. 133. 

20. Danforth v. McCook County, 
76 N.W. 940, 11 S.D. 258, 74 Am.S.R. 
808; Iowa Land Co. v. Douglas Coun- 
ty, 67 N.W. 52, 8 S.D. 491. 


21. Danforth v. McCook County, 
76 N.W. 940, 11 S.D. 258, 74 Am.S.R. 
808. 

22. Ark.—Jones vy. McLain, 23 Ark. 
429 


Ill.— Halsey v. People, 84 Ill. 89; 
Andrews v. People, 75 Ill. 605; Job v. 
Tebetts, 10 Ill. 376; Taylor v. People, 
7 Ill. 349. 

Mich.—Dickison v. Reynolds, 12 N. 
W. 24, 48 Mich. 158. 

Neb.—Johnson v. Hahn, 4 Neb. 139. 

N.Y.—Thompson vy. Burhans, 61-N. 
ye po2: “3 


Ohio.—Stambaugh v. 
OhioSt. 209. 
Tex.—Belden vy. State, 46 Tex. 103. 
Wis.—Scheiber v. Kaehler, 5 N.W. 
817, 49 Wis. 291. 

[a] Record of return unnecessary. 
—A return of unpaid taxes and insuf- 
ficiency of personalty to pay the same 
is not ineffectual because no record 
of such return was kept in the com- 
missioner’s office before delivery of 
the return to the county treasurer. 
Ryan vy. Brubin, 88 Pa.Super. 61. 

[b] Right of purchaser to rely on 
return.—‘‘A bona fide purchaser at a 
tax sale of realty has the right to 
rely upon the return of nulla bona as 
the best evidence that there was no 
personal property which could be 
found and sold for the payment of 
the taxes, and, as against such a pur- 
chaser . .:; his title could [not] 
be defeated by merely showing that, 
as matter of fact, there was personal 
property of the delinquent taxpayer 
which may have been seized and sold 
for the taxes.” Interstate Building 
& Loan Ass’n v. Waters, 27 S.E. 948, 
951, 50 S.C. 459. : 

[ec] Bight to amend return.—Un- 
der a statute permitting any omission 
of an officer connected with the levy- 
ing of taxes to be corrected, in the 
discretion of the court, where the col- 
lector charging personal taxes against 
realty neglects to state the cause of 
his failure to collect the same, from 


Carlin, 


available personal property of the de-| 


linquent, and to make affidavit that 
the cause-of delinquency noted on the 
tax book is true and correct, and of 
his diligence to collect such tax, the 
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The 


(1)°That a tax 


court, on application of the collector, 
may allow the collector to amend his 
return, and make and attach the prop- 
er affidavit showing the right to 
charge the personal tax on land of the 
delinquent taxpayer. Shelbyville Wa- 
ter Co. v. People, 30 N.E. 678, 140 Ill. 
545, 16 L.R.A. 505. 

{d] Recital in deed of the collec- 
tor (1) ‘not knowing of any person- 
al property” ete.,—is not a direct and 
satisfactory mode of reciting that 
sufficient personal property of the de- 
linquent could not be found (Jones vy. 
McLain, 23 Ark. 429, 432), (2) but for 
the purposes of a particular case, the 
recital in the deed may be treated as 
sufficient to put upon the taxpayer 
the burden of proving that he had, 
at the time the lands were levied up- 
on, a sufficient amount of personal 
property, liable to be taken by the 
eollector, and within his reach upon 
such reasonable diligence as the law 
imposes upon him, to ‘satisfy the tax- 
es charged upon the lands (Jones v. 
McLain, supra). 

[e] Verification.—(1) Where the 
law requires the return to be verified, 
and the verification is omitted alto- 
gether or is legally defective, the re- 
turn is void. Miner y. McLean, 17 F. 
Cas.No. 9,630, 4 McLean 138; Hogles- 
kamp y. Weeks, 37 Mich. 422; Har- 
mon y. Stockwell, 9 Ohio 93. (2) Un- 
der a statutory requirement that the 
collector state, under oath, in his 
docket or book required to be deliver- 
ed to the probate judge that the col- 
lector made a diligent search for 
personal property of the delinquent 
and was unable to find a sufficient 
amount to make the delinquent taxes, 
it has been held that the making, 
subscribing, and entering of such af- 
fidavit is a jurisdictional fact (Feagin 
v. Jones,- 10 So. 537,94. Ala. 597; 
Riddle v. Messer, 4 So. 185, 84 Ala. 


236; Simms v. Greer, 3 So. 423, 83 
Ala. 263; Fleming v. McGee, 1 So. 
106, 81 Ala. 409; Wartensleben v. 


Haithcock, 1 So. 38, 80 Ala. 565), (3) 
which must appear affirmatively 
(Feagin vy. Jones, supra; Riddle v. 
Messer, supra; Simms vy. Greer, su- 
pra), (4) and in the absence of which 
a sale of land is void (Feagin v. 
Jones, supra; Riddle v. Messer, su- 
pra; Fleming v. McGee, supra; War- 
tensleben y. Haithcock, supra) (5) 
and no title can pass (Simms v. Greer, 
supra). (6) But this construction is 
limited in its application to cases 
where the delinquent tax is assessed 
against known persons, Gamble v. 
Andrews, 65 So. 525, 187 Ala. 302; 
Cary v. Holmes, 19 So. 723, 109 Ala. 
217. (7) Hence, in the case of an as- 
sessment on land to ‘owner un- 
known,” it is not necessary for the 
tax collector to append an affidavit to 
the docket delivered to the probate 
judge, showing that he was unable to 
find personal property upon which to 
levy (Gamble v. Andrews, 65 So. 525, 
187 Ala. 302; Cary v. Holmes, 19 So. 
723, 109 Ala. 217), (8) since in such 
a case the affidavit could have served 
no purpose (Gamble v. Andrews, su- 
pra) ($) and it cannot be supposed 
that the legislature intended the col- 
lector to do the vain thing of search- 
ing for the personal property of an 
unknown and unnamed person (Cary 


/ 
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for taxes, the inability of the collector to obtain 
satisfaction of such taxes out of the personal prop- 
erty of the party assessed must be shown in the 
manner prescribed by the statute.22 
held that the return or certificate is at least prima 
facie evidence of the facts which it recites.24 

[§ 1526] E. Taxes for Which Land May Be Sold 
—l. Liability of Land in General. The decisions 
generally recognize the following fundamental rules: 


It is generally 


sale is invalid for every purpose 


unless the property was at the time liable for all 
the taxes for which it was sold.2° 


(2) That in the 


v. Holmes, supra). (10) In cases 
where an affidavit must be filed, an 
affidavit filed subsequent to the sale 
of land will not operate retroactive- 
ly to validate such sale. Simms v- 
Greer, 3 So. 423, 83 Ala. 263. 

Abolition of requirement that re- 
turn be verified as not removing ne- 
cessity for search see supra § 1524. 

23. People.v. Gibson, 167 N.E. 32, 
335 Ill, 198, 

{a] _For example, where the collee- 
tor failed to comply with statutory 
requirements relative to charging per- 
sonal property taxes on real estate by 
failing to note in his book opposite 
the owner’s name the cause of failure | 
to collect the taxes charged and by 
failing to show due diligence in the 
collection of such taxes, land cannot “ 
properly be sold for such taxes. Peo- 
he v. Gibson, 167 N.E. 32, 335 I). 

24. Ala.—Scales y. Alvis, 12 Ala. 
617, 46 Am.D. 269. 

Ark.—Davis v. Hare, 32 Ark. 386. 

111.—Cairo, ete., R. Co. v. Mathews, 
38 N.E. 623, 152 Ill. 153; Burbank v. 
People, 90 Ill. 554; Pike vy. People, 84 
Ill. 80; Mix v. People, 81 Ill. 118; 
Chiniquy v. People, 78 Ill. 570; An- 
drews v. People, 75 Ill. 605. 
ahi e nee v. Donovan, 32 Ind. 
Miss.—Virden v. Bowers, 55 Miss. 
1; ‘Bell v. Coats, 54 Miss. 538. 

N.Y.—Jackson v. Shepard, 7 Cow. 
88, 17 Am.D. 502. 

Pa.—Stark v. Shupp, 8 A. 864, 112 


Pa. 395; Ryan v. Brubin, 88 Pa.Su- 
pers 61; Harris v. Davis, 24 Pa.Co. 


S.C.—Interstate Building, etc., As- 
rat v. Waters, 27 S.E. 948, 50 S.C. 

Wis.—Allen v. Allen, 91 N.W. 218, 
114 Wis. 615. 

[a] Presumption of regularity.— 
The officer will be presumed to have 
done his duty in searching for per- 
sonal* property to satisfy delinquent 
taxes before sale of land therefor. 
Cairo, ete., R. Co. v. Mathews, 38 N. 
E. 623, 152 Ill. 153; Shelbyville Water 
Co. v. People, 30 N.E. 678, 140 Ill. 545, 
552, £6 L.RiA. 505. 

25. Ark.—Scott v. Watkins, 22 Ark. 
556. 

Cal.—Bucknall v. Story, 36 Cal. 67. 

Ind.—McQuilkin y. Stoddard, 8. 
Blackf. 581. 

Iowa.—Gaylord v. Scarff, 6 Iowa 
179; Bleidorn v. Abel, 6 Iowa 5. 

Miss.—Prophet vy. Lundy, 63 Miss. 
603; French vy. McAndrew, 61 Miss. 
187. 3 

R.I.—Quimby v. Wood, 35 A. 148, 
19° R.L. 571. : 

S.Cc.—Charleston Heights Co. v. City 
Council of Charleston, 136 S.E. 333, 
399, 188 S.C. 187 [quot Cyc]; Smith 
v. Cox, 65 S.E.) 222, 83 S.C. 1. 

W.Va.—Whitham v. Sayers, 9 W. 
Va. 671. 

Man.—Canadian Northern Ry. v. 
Springfield, 30 Man. 82, 85 [quot Cyc}. 

[a] Bounty taxes.—Land may be 
liable to sale for the nonpayment of 
taxes assessed to pay bounties. 
Jones v. Chamberlain, 16-N.E. 72, 109 
N.Y. 100. ; 

Bounties generally see Bounties 9 
Cre pi, 299. 
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absence of a statute to the contrary?® each parcel 
of a person’s land, separately assessed is lable to 


sale only for its own specific tax.?7 


land is sold to pay the taxes due upon it, together 
with the taxes due upon other lands, whether such 
lands belong to the same?® or a different owner?® 


the sale is invalid. 


26. See statutory provisions. 

[a] Under Act (1876) § 14, regu- 
lating the collection of taxes, any 
property of the taxpayer may be sold 
to pay the taxes due on any other 
property. Brymer v. Taylor, 23 S.W. 
635, 5 Tex.Civ.App. 103. 

{b] Under statute authorizing ap- 
portionment of taxes and the sale of 
real estate or any parts thereof for 
delinquent taxes, any of the taxed 
parcels may be sold to satisfy the 
tax on another parcel. Powers v. 
Barr, 24 Barb. (N.Y.) 142. 

27. Colo.—Cramer y. Armstrong, 
66 P. 889, 28 Colo. 496. 

Ill.— Kepley v. Jansen, 107 Ill. 79. 

N.J.—Barkley v. Hand, 41 N.J.Law 
BLT. 

N.Y.—Turner v. Boyce, 33 N.Y.S. 
433, 11 Misc. 502. 

Tenn.—Morristown v. King, 11 Lea 
669. 
[a] “If such a sale could be held 
valid, it would result in taking from 
the owner. . . his land for a tax 
never levied thereon,—a clear viola- 
tion of the constitutional provision 
against taking property without due 
process of law.’’ Turner v. Boyce, 33 
N.Y.S. 433, 434, 11 Misc. 502. 

{b] “It is a violation of the plain 
principle that one man’s land cannot 
be sold to pay the taxes upon anoth- 
er’s, or, which is the same thing, one 
parcel of land cannot be sold to dis- 
charge a tax upon another parcel, no 
matter how small that tax may be.” 
Turner vy. Boyce, 33 N.Y.S. 433, 435, 
11 Misc. 502. 

Whether statutes for sale of land 
deny due process see supra § 1515. 

28. Knox v. Higby, 18 P. 381, 76 
Cal. 264; Wyman vy. Baer, 9.N.W. 
455, 46 Mich. 418; Morristown v. King, 
11 Lea (Tenn.) 669. 

29. Brown vy. Snell, 6 Fla. 741; 
Barker v. Blake, 36 Me. 433. 

30. Ill—Gage y. Goudy, 30 N.E. 
320, 141 Ill. 215. 

La.—Morton v. Xeter Realty, Lim- 
ited, 56 So. 888, 129 La. 775 [quot 
Cyc]. ; 

Mich.—Case v. Dean, 16 Mich. 12. 

Miss.—Eastland vy. Yazoo Delta 
Lumber Co., 43 So. 956, 90 Miss. 330; 
Day v. Smith, 39 So. 526, 87 Miss. 395; 
Bookout vy. Andrews, 25 So. 865. 

Ont.—Cotter v. Sutherland, 18 U.C. 


C.P.. 357. 

Que.—Cameron vy. Lee, 27 Que.Su- 
per. @t. 53'5¢ 

[a]. Rule applied to tax levied: 


(1) Under unconstitutional statute. 
Hastland vy. Yazoo Delta Lumber Co., 
43 So. 956, 90 Miss. 330. (2) In aid 
of rebellion. Bookout v. Andrews, 
(Miss.) 25 So. 865. 

31. Cal.—Norris vy. Russell, 5 Cal. 


49. 

Ill.—People v. Welsh, 80 N.E. 313, 
225 Ill. 364; Leitch y. People, 56 N. 
BH: 127, 188 Ill 569. 

Iowa.—Smithberg v. Archer, 78 N. 
W. 847, 108 Iowa 215. 

Ky.—Fish v. Genett, 56 S.W. 813, 
22 Ky.L. 177. 

Mass.—Westhampton vy. Searle, 127 
Mass. 502. 

Mich.—Auditor-Gen. yv. Griffin, 103 
N.W. 854, 140 Mich. 427. 

‘ se ae v. Burbank, 17 N.H. 
93. 

N.Y.—People v. Inman, 90 N.E. 438, 
197 N.Y. 200; People v. Hagadorn, 10 
N.E. 891, 104 .N.Y. 516; Calkins vy. 
ee ay 48 Hun 615, 15 N.Y.St. 

Tex.—Greer v. Howell, 64 Tex. 688. 

Can.—Anderson y. South Vancou- 
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Assessment. It 
(3) That where 


However, under 


ver, 45 Can.S.C. 425, Ann.Cas.1912B 
632. 
Ont.—Williams v. Taylor, 13 U.C.C. 
P. 219; McGill v. Langton, 9 U.C.Q. 
Brot: 

[a] Levy illegal or defective in 
part.—(1) Although it has been said 
that when any part of a levy does\not 
appear to have been duly authorized, 
a sale of land for its proportionate 
share of such levy is invalid (Rogers 
v. White, 35 N.W. 799, 68 Mich. 10), 
(2) as where there was a levy for 
taxes in an amount in excess of that 
authorized by law (Rogers v. White, 
supra), (3) it has also been held that 
where taxes were properly levied for 
four out of five years for which the 
land was delinquent, the fact that no 
levy appears for one year of the five 
does not invalidate the sale of the 
land (Madson y. Sexton, 37 Iowa 562). 

Requisites and validity of levy gen- 
erally see supra §§ 687-699. 

32. U.S.—Brettaugh v. Locust 
Mountain Coal, etc., Co., 4 F.Cas.No. 
1,846; McQuain v. Meline, 16 F.Cas. 
No. 8,923 

Ark.—Huffman v. Henderson Co., 42 
S.W.(2d) 221; Carraway v. Moore, 86 
S.W. 993, 75 Ark. 146. = 

Fla.—Florida East~ Coast Fruit 
Land Co. v. Mitchell, 85 So. 661, 80 
Fla. 291; McKeon vy. Collins, 21 So. 
103, 38 Fla. 276. 

Kan.—Moon v, March, 19 P. 334, 40 
Kan. 48. . 

Ky.—Burger v. Allen, 277 S.W. 1032, 
211 Ky. 742; Paul v. Goins, 249 S.W. 
1007, 198 Ky. 679. 

La.—Bartley v. Sallier, 42 So. 657, 
118 La. 93; Augusti v. Lawless, 10 
So. 171, 43 La.Ann. 1097; Woolfolk v. 
Fonbene, 15 La.Ann. 15; Ryall v. 
Todd, 8 La.App. 105 [aff 116 So. 395, 
65 La. 952]; McBroom vy. Frost-John- 
son Lumber Co., 2 La. App. 326. 

Me.——Freeman v. Thayer, 33 Me. 76. 

Mass.—Curtiss v. Inhabitants of 
Sheffield, 100 N.E. 365, 213 Mass. 239, 
50 L.R.A.N.S. 402. 

Mich.—Norris v. Hall, 82 N.W. 832, 
124 Mich. 170. 

Miss.—North v. Culpepper, 53 So. 
419, 97 Miss. 730; Mullins v. Shaw, 
27 So. 602, 28 So. 958, 77 Miss. 900° 
Brothers v. Beck, 22 So. 944, 75 Miss. 
482; Virden v. Bowers, 55 Miss. 1; 
Green v, Craft, 28 Miss. 70. 

Neb.—Equitable Land Co. yv. Willis, 
125 N.W. 512, 86 Neb. 200. 

Nev.—Wren vy. Dixon, 161. Po 722; 
40 Nev. 170, Ann.Cas.1918D 1064. 

N.H.—Perley v. Dolloff, 60 N.H. 504. 

N.J.—Hopper v. Malleson, 16 N.J. 
Eq. 382. 

N.Y.—Cromwell v. MacLean, 25 N. 
HE. 932, 123 N.Y. 489; Whitney v. 
Thomas, 23 N.Y. 281; Dunkum v. 
Maceck Building Corporation, 237 N. 
Y.S. 180, 227 App.Div. 230 [aff 176 
N.E. 392, 256 N.Y. 275]; People, v. 
Lewis, 111 N.Y.S. 398, 127 App.Div. 
107; Turner v. Boyce, 33 N.Y.S. 433, 
11 Misc. 502. 
N.D.—Sweigle v. Gates, 84 N.W. 
481, 9 N.D. 538. 

Ohio.—Clark yv. Southard, 2 Ohio 
ner (Reprint) 612, 4 West.L.Month. 


Pa.—Albright v. Byers-Allen Lum- 
ber Co., 53 A. 648, 204 Pa. 71; Kramer 
v. Slattery, 73 Pa.Super. 361; Trex- 
ler vy. Africa, 27 Pa.Super. 385; Mc- 
Clements v. Downey, 2 Pa.Super. 443; 
Rooney v. Perry, 20 Pa.Co. 645, 
EOS wpe v. Cox, 65 S.E. 222, 83 

Tenn.—Anderson v. Post, (Ch.App.) 
38 S.W. 283. 

Tex.—House v. Stone, 64 Tex. 677; 


For later cases, developments and changes in the law see Annotations, 
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[§ 1527] 2. Validity of Tax and of Levy and 


is ordinarily essential to the valid- 


ity of a tax sale of land that the tax for which it 
is sold shall be a lawful and enforceable demand,*° 
that there shall have been a proper levy of the 
tax,*®! and that it shall have been validly assessed.*? 


curative statutes the sale may not 


Yenda v. Wheeler, 9 Tex. 408; Cole- 
man v. Crowdus, (Civ.App.) 178 S.W. 
585; Morrow v. Conoway, (Civ.App.) 
157 S.W. 430. 

Utah.—Olsen v. Bagley, 37 P. 739, 
‘10 Utah 492. 

W.Va.—Male v. Moore, 74 S.E. 685, 
State v. Tavenner, 39 
W.Va. 696; Boggess v. 
Scott, 37 S.E. 661, 48 W.Va. 316. 
pagnee Makes v. Crysler, 3 Can.S.C,. 

Ont.—Wildman v. Tait, 2 Ont.L. 


307; Hall v. Farquharson, 15 Ont.A. 
457; Fleming v. McNabb, 8 Ont.A. 
656; Wildman v. Tait, 32 Ont. 274; 
Nelles v. White, 29 GrantCh. 338; 
Yokham v. Hall, 15 GrantCh. 335; 
Lount v. Walkington, 15 GrantCh. 
332; Christie v. Johnston, 12 GrantCh. 


534; Black v. Harrington, 12 GrantCh. 
175; Ley v. Wright, 27 U.C.C.P. 522; 
Thompson v. Colcock, 23 U.C.C.P. 505; 
Townsend v. Elliot, 12 U.C.C.P. 217. 


Que.—Cameron vy, Lee, 27 Que. 
Super. 535. anvet 
La] Reasons for rule.—(1) “If no 


such assessment is made, no liability 
is created, and of course there can be 
no default.” Green v. Craft, 28 Miss. 
70. To same effect Paul v. Goins, 249 
S.W. 1007, 198 Ky. 279. (2) “If there 
was no tax upon the tax roll, then 
no valid sale of the lot could be made 
for taxes that did not exist.” Moon 
v. March, 19 P. 334, 335, 40 Kan. 58. 
[b] ‘Whether the whole tax for 
which the land was sold was properly 
levied is immaterial.” Grayson v. 
ue pertson, 3 So. 579, 580, 65 Miss. 


[c] Rule applied to cases in which 
the assessment was: (1) In the name 
of a person who did not own the land. 
McBroom y. Frost-Johnson Lumber 
Co., 2 La.App. 326. (2) On an undi- 
vided interest of a tenant in common. 
Curtiss v. Inhabitants of Sheffield, 
100 N.E. 365, 213, Mass. 239, 50 L.R.A. 
N.S. 402, Ann.Cas.1914A 564. (3) 
Against one who had conveyed the 
land. Burger v. Allen, 277 S.W. 1032, 
211 Ky. 742. (4) Uncertain. Florida 
East Coast Fruit Land Co. v. Mitchell, 
85 So. 661, 80 Fla. 291; Olsen v. Bag- 
ley,..37_P. 739, -10°. Utah | 492. (5) 
Vague and indefinite. Florida Hast 
Coast Fruit Land Co. v. Mitchell, su- 
pra. (6) Omitted for the years 1898 
and 1899 and the land was sold for 
taxes for the years 1892 to 1900 in- 
clusive. Equitable Land Co. v. Wil- 
lis, 25 N.W. 512, 86 Neb. 200. 

[d] Duplicate assessment.—Smith, 
V. .Coxy: 65."S. 22275832 SiGe ak 

[e] Assessment on aggregate val- 
uation.— (1) Although it has been held 
that an assessment on the aggregate 
valuation of tracts of land rather 
than on each tract separately will in- 
validate a sale based on such assess- 
ment (McKeown v. Collins, 21 So. 103, 
38 Fla. 276), (2) it has also been held 
that such an assessment will not in- 
validate a sale based thereon (North 
v. Culpepper, 53 So. 419, 97 Miss. 730), 
(3) as where eighty acres owned by 
one person and forty acres owned by 
another were jointly assessed as one 
tract at a uniform value per acre, and 
the owner of the eighty acres paid 
two thirds of the taxes assessed 
against the tract and there was a 
sale of the forty acres for the non- 
payment of the remaining third 
(North v. Culpepper, supra). (4) 
Where two entirely separate tracts of 
lands owned by different persons are 
jointly assessed, the tax collector, by 
accepting taxes for one of the tracts, 
does not invalidate the subsequent tax 


ee 


same title and section number. 


§§ 1527-1528] 


be invalidated by errors or irregularities in the as- 


sessment.?3 


[§ 1528] 3. Partial Ilegality of Tax*+—a. In 
General. A sale of land for taxes which are par- 
tially illegal is, in the absence of a curative stat- 


sale of the other tract. 
Moore, 79 So. 3, 118 Miss. 68. 
[f] Seated and unseated land.— 
(1) Rule stated in text applied to 
seated land. Kramer vy. Slattery, 73 
Pa.Super. 36. (2) A tract of unseated 
land may be sold for delinquent tax- 
eS upon an assessment made by the 
county commissioners without the 
intervention of tax assessors (Gam- 
ble v. Central Pennsylvania Lumber 
Co., 74 A. 69, 225 Pa. 288; Devinney 
v. Revnolds,.1 Watts & S. (Pa.) 328), 
(3) since it is the duty of the asses- 
Sors to value the land but the com- 


Jones v. 


missioners make the assessment 
(Gamble y. Central Pennsylvania 
Lumber Co., supra; Devinney  v. 


Reynolds, supra), (4) and failure of 
the assessor to perform his minis- 
terial act will not avoid the sale 
(Gamble v. Central Pennsylvania 
Lumber Co., supra; Devinney v, 
Reynolds, supra). (5) Hence failure 
of a township assessor to make a re- 
turn of assessments of unseated 
lands is a mere irregularity, and 
does not avoid a tax sale of the lands, 
where the county commissioners 
themselves were competent to and 
did properly assess the tax. Gamble 
v. Central Pennsylvania Lumber Co., 
supra. (6) Notwithstanding a stat- 
ute declaring sales of seated and un- 
seated lands for delinquent taxes 
shall be deemed valid irrespective of 
whether such lands were seated or 


unseated at the time the taxes were |. 


assessed where lands cleared, fenced, 
and unaer cultivation had been reg- 
ularly assessed by the assessor during 
a period of years as seated lands, and 
the taxes levied thereon regularly 
paid, if a supervisor returns the land 
as unseated to the county treasurer 
because the road tax had not been 
paid to him, and a sale is made under 
his return by the county treasurer, 
such sale is wholly invalid. Pitts- 
burg Hunting Club v. Snyder, 51 Pa. 
Super. 174. 

{[g] Assessment to mortgagor.— 
Where real estate is lawfully assess- 
ed to the mortgagor alone, a sale for 
delinquent taxes is valid as against 
the mortgagee. Abbott v. Frost, 70 
N.E.. 478, 185 Mass. 398. 

[h] Assessment to unknown own- 
er.—(1) A tax sale of land assessed 
to an unknown owner is not invali- 
dated by the fact that the purchaser 
knew who the owner was. Lassitter 
v. Lee, 68 Ala. 287; Lime Rock Nat. 
Bank v. Henry, 46 A. 29, 69 N.H. 298; 
Shipley v. Gaffner, 93 P. 211; 48 Wash. 
169. (2) But a tax sale of property 
assessed to an unknown owner, with- 
out any notice being given to such 
owner in any of the modes pointed out 
by law, is absolutely void (Wellman 
v. Willis, 27 So. 732, 52 La.Ann. 1445), 
(3) since proceedings for tax fore- 
closure are in rem, and not against 
the person of the owner; hence own- 
ers are bound to take notice of the 
property they own, pay taxes there- 
on, and defend against foreclosure for 
delinquent taxes, even though the 
property is assessed to unknown own- 
ers, or to other persons (Shipley v. 
Gaffner, supra). (4) Where the own- 
er of land was in possession at the 
time such land is assessed to an un- 
known owner a sale consequent on 
such assessment is void. State Land 
Co. v. Mitchell, 50 So. 117, 162 Ala. 
469; Crook v. Anniston Land Co., 9 
So. 425, 93 Ala. 6. 

[i] Statute not authorizing sale 
prior to assessment.—A statute au- 
thorizing the sale of land to pay any 
assessments imposed or to be imposed 
on such land did not confer authority 
to sell in advance of such assessments 
but was to apply to future assess- 
ments when they should be made. 


‘In re New York 
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ute, ordinarily void*® except perhaps in cases where 


the legal portion of the tax can be clearly and defi- 


Protestant 
pal Public School, 31 N.Y. 574 

{j3] Im absence of tender of taxes 
due under valid assessment, the inva- 
lidity of an order increasing the as- 
sessment will not render the sale of 
land on the increased assessment in- 
valid. Tatum v. Smith, 130 So. 683, 
158 Miss. 511. 

Cross references: 

Assessment of property in general see 

supra §§ 758-817. 

Publication of notice of sale as to un- 

known owners see infra § 1577. 
Seated and unseated land as subject 

to sale for:taxes generally see in- 

fra § 1539. 

33. See infra § 1682. 

34. Amount for which land may be 
sold see infra §§ 1605-1608. 

35. U.S.—Gage v. Pumpelly, 6 S.Ct. 
136, 115 U.S. 454, 29 LiEd. 449; Be- 
gole v. Bigelow, 213 F. 401, 130 C.C.A. 
37; Hodgdon vy. Burleigh, 4 F. 111; 
Gresham v. Montgomery, 10 F.Cas. 
No. 5,805, 2 Ky.L. 397. 

Ark.—Champion v. Williams, 264 
S.W.. 972, 165 Ark. 328. 

Cal.-—Wills v. Austin, 53 Cal. 152; 
Hardenburgh v. Kidd, 10 Cal. 402. 

Fla.—Florida East Coast Fruit 
Land Co. vy. Mitchell, 85 So. 661, 80 
Fla. 291; Graham vy. Florida Land, 
etc., Co., 14 So. 796, 33 Fla. 356. 

Iil.— Riverside Co. v. Howell, 113 


Episco- 


Ill. 256; McLaughlin v. Thompson, 55 
ne 249; Campbell v. State, 41 IIl. 


Ind.—Noble v. Indianapolis, 16 Ind. 
506; Doe v. McQuilkin, 8 Blackf. 335. 

Ky.—Kentucky Lands Inv. Co. v. 
Towery, 142 S.W. 1071, 146 Ky. 537; 
ee v. Genett, 56 S.W. 813, 22 Ky.L. 

La.—Morton vy. Xeter Realty, Limit- 
ed, 56 So. 883, 129 La. 775 [quot Cyc]; 
Rougelot v. Quick, 34 La.Ann. 123; 
Martinez v. New Orleans, 4 La.A. (Or- 
leans) 124. But see Sunset Realty & 
Planting Co. v. Fortier, 119 So. 909, 10 
La.App. 2 (sale valid despite errone- 
ous inclusion of tax not properly 
chargeable to land). 

Me.—Elwell v. Shaw, 1 Me. 339. 

Mass.—White v. Gove, 67 N.E. 359, 
183 Mass. 333; Alvord v. Collin, 20 
Pick. 418; Torrey v. Millbury, 21 
Pick. 64; Hayden v. Foster, 13 Pick. 
492; Libby v. Burnham, 15 Mass. 144; 
Stetson v. Kempton, 13 Mass. 272, 7 


Am.D. 145; Dillingham v. Snow, 5 
Mass. 547; Thurston v. Little, 3 Mass. 
429; Bangs v. Snow, 1 Mass. 181. 


Mich.—Wagar v. Bowley, 62 N.W. 
293, 104 Mich. 38; Tillotson v. Web- 
ber, 55 N.W. 837, 96 Mich. 144; Bur- 
roughs v. Goff, 31 N.W. 273, 64 Mich. 
464; Silsbee v. Stockle, 7 N.W. 160, 
367, 44 Mich. 561; Hammontree v. 
Lott, 40 Mich. 190; Lacey v. Davis, 
4 Mich. 140, 66 Am.D. 524. 

Minn.—St. Anthony Falls Water 
Power Co. v. Greely, 11 Minn. 321. 

Miss.—Peterson v. Kittredge, 3 So. 
65, 5 So. 824, 65 Miss. 33; Gamble v. 
Witty, 55 Miss. 26; Shattuck v. Dan- 
iel, 52 Miss. 834; Beard v. Green, 51 
Miss. 856; Dogan v. Griffin, 51 Miss. 
782. 

N.H.—Buttrick _ v. 
etc.,-Co., 59 N.H: 392. 

N.Y.—People v. Inman, 90 N.E. 438, 
197 N.Y. 200; Nehasane Park Assoc. 
v. Lloyd, 60 N.E.. 741, 167 N.Y. 431 
[aff 61 N.Y.S. 1148, 45 App.Div. 631]; 
People v. Wemple, 22 N.E. 761, 117 
N.Y. 77; People v. Hagadorn, 36 Hun 
610 [aff 10 N.E. 891, 104 N.Y. 516]. 

Ohio.—Younglove v, Hackman, 1 N. 
E. 230, 43 OhioSt. 69; Kemper v. Mc- 
Clelland, 19 Ohio 308. 

Or.—Hodgkin v. Boswell, 127 P. 985, 
63 Or. 589. 

R.IL—yYoung v. Joslin, 13 R.I. 675. 

Vt.—Drew v. Davis, 10 Vt. 506, 33 
Am.D. 213. 


Nashua Iron, 


nitely separated from the rest,?* but it has also been 
held that partial illegality of the tax does not in- 
validate a sale of land based on such tax.?7 


Man.—Canadian National Railway 
v. Springfield, 30 Man. 82. 
Ont.—Ridout v. Ketchum, 5 U.C.C. 


P5505 

[a] Amount of illegal tax imma- 
terial. It is immaterial how small 
may be the illegal element or portion 
Which enters into the aggregate 
amount of taxes for which the land 
is sold. Drake v. Ogden, 21 N.E. 511, 
128 Ill. 603; McLaughlin v. Thomp- 
son, 55 Ill, 249. 

[b] Owner’s title not divested.— 
The owner’s title is not divested 
where tthe state sells land at one time 
for unpaid taxes, some of which are 
valid and others invalid. People v. 
Inman, 90 N.E.. 438, 197) N-Y. 200; 
Saranac Land & Timber Co. v. Rob- 
erts, 88 N.E. 753, 195 N.Y. 303. 

[c] Reasons for rule.—(1) “The 
statutory power is a power to sell for 
lawful taxes and lawful expenses, 
and, if it is exceeded by including 
unlawful items of either class, the 
power is exceeded, and its exercise 
is invalid in toto from the manifest 
impossibility of saving the sale in 
part when the invalidity extends to 
the whole.” Cooley Taxation (2d ed) 
p 497 [quot Hodgkin v. Boswell, 127 
P.-985;,)63) Or 589,592, 59345" 5 Ce eclt 
is to be presumed, when the sale has 
been made for a sum in part illegal, 
that some undefined and undefinable 
portion of the land has gone to satis- 
fy an illegal demand, and that such 
part would not have been sold at all if 
only what was lawful had been called 
for.” Cooley Taxation (2d ed) p 497 
[quot Hodgkin v. Boswell, supra]. 

[ad] Rule applied to a tax sale for 
an amount including school taxes not 
properly levied by a county court. 
Champion v. Williams, 264 S.W. 972, 
165 Ark. 328. 

Effect of curative statute on sale 
Gra evauaiin illegal in part see infra § 

36. See case infra this note. 

[a] Test as dependent on whether 
illegal tax is separable from legal 
tax.—(1) “If illegal taxes should be 
so inseparably commingled with law- 
ful taxes that the latter could not be 
separated with accuracy from the 
former, it would probably follow that 
the entire tax would have to fail.” 
Holcomb v. Johnson, ,86 P. 409, 411, 
43 Wash. 362. (2) But where there 
has been no sale, and the pending 
ease is for the purpose of affording 
an opportunity for judicial inquiry 
as to the proper amount that may be 
enforced against the property and 
particular records may disclose the 
amount of the illegal tax, there may 
be a valid sale for the legal tax. Hol- 
comb v. Johnson’s Estate, supra. 7 

87. Bird v. Sellers, 21 S.W. 91, 113 
Mo. 580; Wheeler v. Winn, 53 Pa, 122, 
91 Am.D. 186; Cornelius v. Dunn, 17 
Pa.Co. 566. 

[a] “The delinquent taxpayer 
must pay all legal taxes before he can 
justly complain that illegal taxes 
were included in the sale.” Cornelius 
v. Dunn, 17 Pa.Co..566, 567. 

[b] In Nebraska.—(1) Although 
partial illegality of the taxes for 
which land is sold has been held not 
to invalidate such sale (Carman v. 
Harris, 85 N.W. 848, 61 Neb. 635; 
Hall v. Moore, 92 N.W. 294, 3 Neb. 
(Unoff.) 574), (2) but that the sale 
is valid to the extent of the legal tax- 
es (Hall v. Moore, supra), (3) it has 
also been held that while such a sale 
is void as a sale under the revenue 
act (Grant v. Bartholomew, 78 N.W. 
814, 57 Neb. 673), (4) it is neverthe- 
less operative and effective as an as- 
signment of the public’s lien on the 
real estate (Grant v. Bartholomew, 
supra). (5) On the other. hand it has 
been held that such a sale is merely 
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[§ 1529] b. Statutes Validating Sale for Taxes 
In several of the states laws have 
been enacted providing that a sale of land for ille- 
gal or erroneous taxes shall nevertheless be effectual 
to pass the title if any portion of the taxes for which 
the land was sold was legal.*® Under such provisions 
a partial illegality of the taxes for which land is 
sold does not render such sale invalid provided a 
Under a provision 
that no sales of land for taxes shall be invalid un- 
less it shall be made to appear that such taxes were 
paid, such sales are not void because one of sev- 
Under a provision that an 
erroneous or illegal assessment or apportionment of 
taxes shall be void only to the extent of the illegal 
excess of taxation, the inclusion of an illegal tax 
in those for which land is sold does not avoid the 


Partly Dlegal.** 


portion of such taxes is legal.*? 


eral taxes is illegal.4+ 


voidable. Wight v. McGuigan, 143 N. 
W. 232, 94 Neb. 358. (6) Under the 
revenue act of 1869 a sale of land for 
taxes partially illegal was held to be 
invalid. McCann v. Merriam, 9 N.W. 
96, 11 Neb. 241. 

38. Curative statutes as to sale of 
land for delinquent taxes generally 
see infra §§ 1681-1684. j 

. 39. See statutory provisions. 

40. George v. Mutual Investment 

& Agency Co., 284 F. 681; Parker v. 


Cochran, 21 N.W. 13, 64 Iowa. 757;° 


Corning Town Co. v. Davis, 44 Iowa 
622; Genther v. Fuller, 36 Iowa 604; 
Rhodes v. Sexton, 33 Iowa 540; Hur- 
ley v. Powell, 31 wa 64; Sully v. 
Kuehl, 30 Iowa 275; Parker v. Sexton, 
29 Iowa 421; Eldridge v. Kuehl, 27 
Iowa 160; Clifford v. Michener, 22 
So. 811, 49 La.Ann. 1511; State v. 
Montclair, etc., R. Co., 43 N.J.Law 
524 


[a] But statute providing as to 
sales of land for taxes that ‘the 
courts shall apply the same liberal 
principles in favor of such titles as 
in sales by execution” is intended to 
prevent the mere irregularities which 
do not avoid execution sales from be- 
ing held to avoid sales for taxes, and 
not to cure illegality in the levy or 
assessment, and does not change the 
rule that a sale of land for taxes a 
part of which are levied or assessed 
illegally is void. Gamble v. Witty, 


55 Miss. 26. 
en, Upton v. Kennedy, 36 Mich. 
15. 

[a] Necessity of proving illegal- 


ity.—Under provisions that the tax 
deed shall be prima facie evidence of 
the regularity of the proceedings, and 
that all taxes assessed shall, until 
the contrary is proved, be presumed 
to be legally assessed, one who as- 
sails a tax sale of land because of the 
illegality of some part of the taxes 
for which the sale was made must 
show affirmatively such _ illegality. 
Hunt’v. Chapin, 3 N.W. 873, 42 Mich. 
24 


42. Southworth v. Edmands, 25 N. 
BE. 106, 152 Mass. 203, 9 L.R.A. 118. 

43. See case infra this note; and 
see cases infra this section. 

{a] An order of court in a suit for 
the sale of property held by contin- 
gent remainder, which directs -the 
commissioner appointed to make the 
_ sale to pay all taxes ‘‘as are and have 
‘been laid against” the property, in- 
cludes, not only taxes due and in the 
hands of the officers for collection at 
the time of the making of the order, 
but all such as thereafter accrue, as 
well as those previously paid by the 
commissioner for the estate. Smith 
v. Miller, 73 S.E. 118, 158 N.C. -98. 


44. See statutory provisions. 
45. Barker v. Hume, 120 N.W. 1131, 
84 Neb. 235. 


46. U.S.—Coleman_ vy. 
Lumber Co., 30 F. 317. 

La.—Waddill v. Walton, 7 So. 737, 
42 La.Ann. 763; Renshaw v. Imboden, 


Peshtigo 
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sale.4? 


land should 


amount.*?® 


31 La.Ann. 661. : 

Mich.—Rumsey v. Griffin, 101 N.W. 
571, 138 Mich. 413; Bending v. Audi- 
Ee 100 N.W. 777, 137 Mich. 
500. 

Neb.—Grant v. Bartholomew, 78 N. 
W. 314, 57 Neb. 673 [mod on reh 80 
N.W. 45, 58 Neb. 839]; McGavock v. 
Pollack, 14 N.W. 659, 13 Neb. 535; 
O’Donohue v. Hendrix, 13 N.W. 281, 
13 Neb. 257; Tillotsébn v. Small, 13 
N.W. 201, 13 Neb. 202. 

N.J.—Chase v. Delaware Tp., Cam- 
Sah County, 154 A. 881, 108 N.J.Eq. 


[a] Public or private sale.—(1) 
Under a statute requiring a specified 
officer to make a list of lands and the 
amount of delinquent taxes against 
them on a specified day of each year, 
while it has been held that when real 
estate is sold for taxes all delinquent 
taxes thereon must be included in the 
sale (Wight v. McGuigan, 143 N.W. 
232, 94 Neb. 358) (2) and that ‘real 
estate cannot be sold for taxes at 
private sale unless all taxes thereon 
then delinquent have been included 
in the notice of the public sale, and 
the land has been duly offered at such 
sale and not sold for want of bidders” 
(Wight v. McGuigan, supra), (3) it 
has also been held under the same 
provision that the officer is not re- 
quired to include in a private sale all 
taxes delinquent at the time of sale 
(McGerr v. Bradley, 223 N.W. 132, 117 
Neb. 841), (4) but that the provi- 
Sion as to all delinquent taxes is ap- 
plicable to the delinquent tax list 
and notice of public sale, rather than 
to the private sale, of land for taxes 
(McGerr v. Bradley, supra). 

[b] Word “taxes” (1) in such a 
provision has been construed to mean 
state and county ‘taxes alone (Crow- 
ell v. Merrill, 14 N.W. 81, 60 Iowa 53), 
(2) and that therefore a sale of land 
is not invalidated for a failure to in- 
clude a railroad tax (Crowell v. Mer- 
rill, supra). 

[ec] Under statute requiring that 
list of all taxes and assessments con- 
stituting a lien on real estate should 
be made as of a specified day and 
where the act clearly contemplates 
that any sale made after that date 
shall include all the items so listed, 
a tax sale subject to a lien for taxes 
in default on the specified day is in- 
valid. Chase v. Delaware Tp., Cam- 
re, County, 154 A. 881, 108 N.J.Eq. 
328. 

[d] Sale of part of tract for part 
of period assessed against another 
person.—(1) Delinquent taxes on a 
tract assessed to a husband cannot 
be enforced by the sale of a part of 
the tract assessed in the name of his 
wife for part of the period. Garza v. 
City of San Antonio, (Tex.Commn. 
App.) 231 S.W. 697 [rev (Civ.App.) 
214 S.W. 488]. (2) Thus taxes for ten 
years on five acres of land assessed 
as belonging to defendant’s husband 
cannot be collected by foreclosing a 


[§ 1530] 4. Sale for All Taxes Due. 
thorized by law, land may be validly sold for all 
delinquent taxes.4®” A statuté providing that land 
shall be sold for all the taxes due** has been held 
to be mandatory*® and to render a sale of land for 
taxes which do not include all the taxes due in- 
valid,*® but it has also been held that such a stat- 
ute is merely directory‘? and that a failure to obey 

its directions is a mere irregularity which does not 
vitiate the sale.#§ 
not be sold successively for the taxes 
of different years, but only once for the whole 
In the absence of such a statute the suc- 
cessive sale of land for taxes for different years does 
not invalidate such sale.°° 
istence of a statute making it the duty of a specified 


MT Si. 
j 


[§§ 1529-1530 


When au- 


Under a provision of this kind 


Notwithstanding the ex- 


tax lien for all of the taxes on two of 
the five acres assessed as the proper- 
ty of defendant for only six years. 
Garza v. City of San Antonio, supra. 

47. Allen v. Ramsey County, 108 
N.W. 301, 98 Minn. 341. 

48. Kessey v. Connell, 27 N.W. 365, 
68 Iowa 430; Allen v. Ramsey, 108 
N.W. 301, 98 Minn. 341. 

49. Ark.—Worthen v. Badgett, 32 
Ark. 496. 

Ga.—Wilson v. Boyd, 10 S.E. 499, 
84 Ga, 34. ; 

Iowa.—Shoemaker v, Lacy, 45 Iowa 
sant Preston v. Van Gorder, 31 Iowa 


Neb.—Grant v. Bartholomew, 78 N. 
W. 314, 57 Neb. 673; McGavock v. 
Pollack, 14 N.W. 659, 13 Neb. 535; 
O’Donohue v. Hendrix, 13 N.W. 281, 
13 Neb. 257; Tillotson v. Small, 13 
N.W. 201,13 Neb. 202. 

W.Va.—Wellman v. Hoge, 66 S.E. 
357, 66 W.Va. 234. 

Validity of sale for taxes of sev- 
eral years where tax for one or more 
of years paid see supra § 1522. : 

50. Keen v. Sheehan, 28 N.E. 150, 
154 Mass. 208; Scott, etc., Mercantile 
Co. v. Nelson County, 104 N.W. 528, 


14 N.D. 407. And see cases infra 
this note. 
[a] Thus a sale of land at the 


same time and place for taxes of dif- 
ferent years did not invalidate such 
sale. Keen v. Sheehan, 28 N.E. 150, 
154 Mass. 208. 

[b] Separate sales for separate 
taxes due in same year unnecessary. 
—(1) The purpose of a statute re- 
quiring that all assessments on real 
estate constituting a lien thereon and 
remaining unpaid at a specified time 
should be placed on the annual tax 
bill for such real estate was to per- 
mit the collection of the entire 
amount as one item as by one sale. 
Landers v. City of Boston, 165 N.E. 
676, 267 Mass. 17. (2) Hence, under 
such a statute, a separate sale of 
real estate for annual taxes and for 
special assessment of the same year 
on the same property is unnecessary. 
Landers v. City of Boston, supra. 

[c] Not only delinquent taxes for 
next preceding year may be included 
in the sale of land, but also the taxes 
for any preceding year, provided the 
lands charged therewith have not 
been previously sold therefor. Scott, 
etc., Mercantile Co. v. Nelson County, 
Tura teatee 14 N.D. 407. 

e for one year’s delinquent 
taxes is as effectual as a sale for all 
the years for which the land may 
then have been delinquent. Wellman 
v. Hoge, 66 S.B. 357,.66 W.Va. 234. 

[e] In New York.—(1) Under the 
scheme of taxation the tax for each 
year ig Separately levied and returned 
to the comptroller, and he is under no 
legal obligation in making a sale of 
the land to join the taxes of different 
years or to sell for the aggregate sum 
of all the taxes due for separate years 
upon such land. People v.. Hagadorn, 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 1530-1532] 


public officer to enter in the tax book, taxes for the 
years in which particular lands have escaped taxa- 
tion, a sale of land for the taxes of a particular year 
is valid even though taxes for prior years remain 
unpaid.°* Under a provision for the sale of land 
for unpaid taxes requiring delinquency of taxes “for 
the years for which it was sold” it is necessary for 
a valid sale that the land be liable for taxes “for 
all the years for which it is sold.”®? Under a stat- 
ute requiring a reference to determine the amount 
of delinquent taxes due at the time of the sale of 
land for taxes, the only taxes, which are not specifi- 
cally sued for, which can be collected by such sale 
are those actually due at the time of such sale.®3 
Inclusion of taxes levied for particular purpose. 


By express provision all laws relating to the sale. 


of land for the payment of delinquent taxes may be 
made applicable to taxes levied against the land for 
particular purposes.®°¢ 

Sale as barring subsequent sale for taxes. 
Where land has been once validly sold for delinquent 
taxes such land cannot be subsequently sold for 
taxes which were assessed prior to those for which 
the land was first sold.5> 


10 N.E. 891, 895, 104 N.Y. 516. (2) 
“The necessary effect of such a join- 
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[§ 1531] 5. Penalties, Costs, and Fees.°* It is 
proper to include in the charges for which the land 
is sold interest on the taxes, if allowed by law, pen- 
alties imposed by statute for default in payment, 
and the costs and fees of the collector and other of- 
ficers concerned with the sale;** but if any item 
thus included is unwarranted by law, it will vitiate 
the sale.°8 

[§ 1532] 6. Personal Taxes. Where by law the 
taxes assessed on personal property become a lien 
on the owner’s realty,°® the lien may be enforced 
by sale of the land for the delinquent personal tax- 
es,°° after complying with any conditions prescribed 
by the statute ;°1 but.in some states land eannot be 
sold to satisfy the taxes on personal property.®? 

Presumption of necessity and regularity of charg- 
ing real property, Under a statute which prescribes 
that when it becomes necessary to charge the tax on _ 
personal property against real property the collector 
shall select a particular tract or lot owned by the 
delinquent so as to make the taxes, it will be pre- 


sumed that the collector did his duty®? and that 


the charge against the real estate was necessary®* 
because the tax could not be made out of the person- 


Mich.—Fuller v. Brown, 219 N.W., precedent to sale see supra § 1523. 
670, 248 Mich. 192; 


Fuller v. Grand 59. See supra §§ 1168, 1169. 


der of taxes is, therefore, to make 
the payment of an illegal tax the con- 
dition of the owner’s right to retain 
his property.” People v. Hagadorn, 
supra. 

51. Cotton v. White, 199 S.W. 116, 
181 Ark. 273. 

[a] Thus a sale for 1910 taxes 
would pass title as against original 
owner, though the state might still 
have a lien for taxes of previous 
years. Cotton v. White, 199 S.W. 116, 
131 Ark. ‘273. 

52. Canadian Northern Railway v. 
Springfield, 30 Man. 82. 

fa] Thus, where land was sold for 
taxes of 1910 and 1911 but was liable 
only for the taxes of one year, the 
sale is invalid. Canadian Northern 
Railway v. Springfield, 30 Man. 82. 

53. State v. Collier, 23 S.W.(2d) 
897, 160 Tenn. 403. 

Delinquency of tax as condition pre- 
cedent to sale see supra § 1522. 

54. See statutory provisions. 

[a]. Under provision in “hail in- 
demnity tax” statute that delinquent 
taxes that have been levied thereun- 
der shall be included with general real 
estate taxes in one sum, land sold 
for delinquent taxes thereon should 
be for the aggregate amount of the 
general real estate taxes and the hail 
indemnity tax. State v. McCarthy, 
207 N.W. 436, 53 N.D. 609. 

State hail imsurance see Hail In- 
surance § 2. 

55. Ivey v. Teichman, (Tex.Civ. 
App.) 201 S.W. 695. 

[a] Reason for rule.—It is well 
settled that a valid sale under a 
junior assessment cuts off all prior 
tax liens. Ivey v. Teichman, (Tex. 
Civ.App.) 201 S.W. 695, 699. 

56. Inclusion of excessive fees and 
charges as invalidating sale see in- 
fra §§ 2104-2233. 

Interest, penalties, and forfeitures 
generally see infra §§ 2104-2233. 

57. U.S.—Flynn v. Edwards, 36 F. 
873. 
Ark.—Sibly v. Cason, 109 S.W. 1007, 
86 Ark. 32; Brasch v. Western Tie, 
etc., Co., 97 S.W. 445, 80 Ark. 425. 

Cal.—Harper vy. Rowe, 55 Cal. 132; 
Gottstein v. Holmes, 264 P. 310, 89 
Cal.App. 145. 

D.c.—Burgdorf v. District of Co- 
lumbia, 7 App.D.C. 405. 

Kan.—Kregelo v. Flint, 25 Kan. 695. 

Ky.—Fish v. Genett, 56 S.W. 813, 
SCY «hedge 2 

Mass.—Howard v. Proctor, 7 Gray 


128. 


Rapids, 40 Mich. 395. 

Neb.—Barker v. Hume, 120 N.W. 
1131, 84 Neb. 235; Adams v. Osgood, 
60 N.W. 869, 42 Neb. 450; McGavock 
v. Pollack, 14 N.W. 659, 13 Neb. 535. 


Or.—Sanborn y. Jennings, 125 P. 
842, 63 Or. 52. 
Tenn.—Nance vy. Hopkins, 10 Lea 


508. 

Wyo.—McCague Iny. Co. v. Mallin, 
170° P. 763; 25) Wyo. 373) [aff 147 PB. 
507, 238 Wyo. 201]. 

58. Alaska.—Ballaine v. Seward, 5 
Alaska 734, 738 [cit Cyc]; Valdez v. 
Fish, 4 Alaska 427, 433 [cit Cyc]. 

Ark.—Goodrum y. Ayers, 19 S.W 
97, 56 Ark. 93. 

Ill.—Peo. v. Ellis, 97 N.E. 697, 253 
Tll. 369, Ann.Cas.1913A 589; Gage v. 
Williams, 9 N.E, 193, 119 Dl. 5638. 

. Kan.—Jackson v. Challiss, 21 P. 
87, 41 Kan. 247; Blanchard v. Hatcher, 
20 P. 15, 40 Kan. 350; Fox v. Cross, 


18 P. 300, 39 Kan. 350; Hapgood v. 
Morten, 28 Kan. 764. 
Ky.——Lee v. Weller, 137 S.W. 782, 


144 Ky. 70. 

Mass.—Koch v. Austin, 114 N.E. 
808, 225 Mass, 215. 

Tex.—Lufkin v. Galveston, 11 S.W. 
840, 73 Tex. 340. 

Wis.—Cole v. Van Ostrand, 110 N. 
W. 884, 131 Wis. 454; Milledge v. 
Coleman, 2 N.W. 77, 47 Wis. 184: 
Barden vy. Columbia County, 33 Wis. 
445, 14 Am.R. 762. 

[a] Sale for fees alone.—(1) In 
the absence of a statute authorizing 
such sale, there cannot be a sale of 
land for the fees of the collecting of- 
ficer where he has received payment 
for the taxes and interest. Fuller v. 
Grand Rapids, 40 Mich. 395. (2) And 
a statute authorizing such a sale is 
applicable only to fees in connection 
with taxes assessed prior to its en- 


actment. Fuller v. Grand Rapids Co., 
supra. 
[b] Charges for demand.—(1) 


Where a demand on a nonresident 
record owner of land is not a condi- 
tion preeedent to a sale of the land 
for taxes, and the inclusion of a 
charge for such demand among the 
costs for which a sale of the land is 
made renders such sale invalid. Koch 
vy. Austin, 114 N.E. 308, 225 Mass. 215. 
(2) “Nor does the fact that a de- 
mand may be to the benefit of the non- 
resident owner change the rule that 
only such charges may be made as 
are clearly authorized by law.” Koch 
v. Austin, supra. : 
Demand and default as condition 


60. Colo.—Cramer v. Armstrong, 
66 BP. 889, 28 Colo. 496; Larimer Coun- 
ty v. National State Bank, 19 P. 537, 
11 Colo. 564. i 

Idaho.—Scottish American Mortg. 
Co. v. Minidoka County, 272 P. 498, 
47 Idaho 33, 65 A.L.R. 663 [foll Fed- 
eral Land Bank of Spokane y. Stew- 
art, 272 PB. 1029, 47 Idaho 161]. 

Ky.—Com. v. Walker, 80 S.W. 185, 
25 Ky.L. 2122, \ 

$.C.—Wilson v. Cantrell, 18 S.E. 
517, 40 S.C. 114. 

S.D.—Iowa Land Co. v. Douglas 
County, 67 N.W. 52, 8 S.D. 491. 

61. Matzenbaugh vy. People, 62 N.E. 
546, 194 11]. 108, 88 Am.S.R. 134; King 
v. People, 61 N.E. 1035, 198 Ill. 530; 
Cairo, ete., R. Co. v. Mathews, 38 N. 
HE, 623, 152 Ill, 153; Larson v. Hamil- 
ton County, 99 N.W. 133, 123 Iowa 


485; Dows vy. Dale, 37 N.W. 1, 74 Iowa 


108. 

[a] Walidity of statute—(1) A 
statute authorizing a sale of land for 
taxes assessed against personal prop- 
erty is neither uncertain (Larimer 
County v. National State Bank, 19 P. 
537, 11 Colo. 564) mor contrary to 
public policy (Larimer County v. Na- 
tional State Bank, supra). 

[b] Statute not complied with.— 
Peo. v. Toluca State Bank, 159 N.E. 
240, 327 Ill. 638; Peo. v. St. Louis 
Merchants Bridge Co., 125 N.E. 752, 
ZOU TLT 19.55 

[c] Insolvency of owner of land.— 
A statute prescribing the liability of 
land for delinquent taxes and failure’ 
to collect the tax on personal property 
in cases of “removal,” “insolvency,” 
or some .“error in the tax book” 
should be construed together with a 
statute making real property liable 
for a tax on personal property only in 
cases of removals or where the tax 
cannot be made out of personal prop- 
erty so that it is unnecessary that the 
delinquent be insolvent before his 
land may be sold to satisfy the tax. 
Shelbyville Water Co. v. People, 30 
N.E. 678, 140 Ill. 545, 16 L.R.A. 505. 

62. Union School Dist. v. Bishop, 
58 A. 13, 76 Conn. 695, 66 L.R.A. 989; 
Kirkwood v. Magill, 6 Kan. 540; Wil- 
eox v. Rochester, 54 Hun 72, 7 N.Y.S., 
187 [aff 29 N.B. 99, 129 N.Y. 247, and 
mod 55 Hun 609, 9 N.Y.S. 951]. 

62. Shelbyville Water Co. v. Peo- 
ple, 30 N.H. 678, 140 Ill. 545, 16 L.R, 
A. 505. 

64. Shelbyville Water Co. v. Peo- 
ple, supra. 
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al property.®® 


{§ 1533] F. Real Property Subject to Sale**— 
1. In General. If land is liable to a tax, such land 
is liable to be sold for nonpayment of the tax;°* 
and as a general rule only the land which is spe- 
cifically charged with a tax can be sold for its non- 
payment,®® and only suck land as falls within one 
or another of the classes described by the statute 


as liable to sale for taxes.®® 


Liability of particular tract to successive sales.7° 
Land which one has acquired at a sale for delin- 
quent taxes may again become subject to sale for 
taxes incurred subsequent to such acquisition;’* but 
such land cannot be resold for taxes which were 
delinquent at the time of the first sale;*? or, at 
any rate, where a part of a tract is sold for unpaid 
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[§§ 1532-1534 


a sale of the remainder of the tract, for taxes which 


county.’ 


were delinquent at the time of the first sale."* 
Land within particular areas. A tax collector has 
no power to sell land beyond the limits of his own 
A statute prescribing that the returns 
of certain unpaid taxes shall be made to specified 
county officials™® does not, simply because certain 
land is situated in a city, prohibit a proper county 


official from selling such land for the delinquent 


taxes.7° 


taxes, it cannot be resold, before first resorting to 


65. Shelbyville Water Co. v. Peo- 
ple, supra. 

66. Property subject to taxation 
generally see supra §§ 118-381. 

67. Charles v. Dulmage, 14 U.C. 
Q.B. (Ont.) 585. 

Power to tax as basis of power to 
sell land for taxes see supra § 1516. 

68. Opelousas-St. Landry Bank & 
Trust Co. v. Pucheau, 3 La.App. 530; 
Toy v. McHugh, 87 N.W. 1059, 62 Neb. 


820; Gallishaw v. Jackson, 83 S.E. 
454, 99 S.C. 342. 
fa] Fee where taxes assessed 


against life tenant.—(1) Although a 
life tenant may, as between himself 
and a remainderman, be liable for 
taxes on land (see supra § 182), (2) 
if the life tenant fails to pay such 
taxes the fee may be effectively con- 
veyed in a sale for the taxes after 
@ proper suit against the parties in 
interest (Keaton v. Jorndt, 168 S.W. 
734, 259 Mo. 179). 

[b] Mortgaged property.—A mort- 
gage is not an alienation of the prop- 
erty within the meaning of a statute 
providing that no land aliened shall 
be sold for taxes if the owner has 
other property from which the taxes 
may be collected. People’s Sav. Bank 
Vackxipp, 13s Ras 621. 

[ec] Land previously sold on exe- 
cution.—It is not a fraud for a sher- 
iff to sell for taxes, on due levy and 
return to him by a constable, the 
same land which he had previously 
sold under a general execution against 
the same defendant. Wilson vy. Boyd, 
10 S.E. 499, 84 Ga. 34. 

69. Dingey v. Paxton, 60 Miss. 
1038; Taylor v. Strauss, 78 S.E. 883, 
BS SOK SAE 

[a]° Ice house on leased land as 
“real estate.””—Under Pub. St. (1901) 
e 61 § 21, providing that any separate 
interest in land and buildings stand- 
ing on the land shall be taken to be 
real estate, an ice house erected on 
leased land is taxable as “real estate” 
within ec 60 § 13, providing for the 
foreclosure of the tax lien on real es- 
tate by sale. O’Donnell v. Meredith, 
73 Ay 32, 75 N.H. 272. 

[b] Building removed from land 
after land has been advertised for 
sale for arrears of taxes becomes on 
removal a chattel and cannot. be 
seized for taxes. Reliance Lumber 
Co. v. Semans, 18 Sask.L. 234, [1924] 
2 Dom.L.R. 611. 

[c] Minerals and mineral rights. 
—(1) Under provisions authorizing 
the sale, for delinquent taxes, of 
“minerals in and under the land” as 
well as ‘‘the rights and privileges ap- 
pertaining’ to such minerals, oil 
strata may be sold for taxes (Gracio- 
sa Oil Co. v. Santa Barbara County, 
99 P. 483, 155 Cal. 140, 20 L.R.A.N.S. 
211) (2) as may also the right to ex- 
tract the oil (Graciosa Oil Go. v. San- 
ta Barbara County, supra). (3) Min- 
eral estate reserved by owner may 
be properly sold for unpaid taxes as- 


sessed against it. Wilson v. A. Cook 
Sons Co., 148 A. 63, 298 Pa. 85. 

[d] Tenant’s interest in crops.— 
Where, by an agreement in the form 
of a lease between the owner of land 
and another, the owner lets certain 
fields for the term of a year which the 
other agrees to plant in a specified 
manner and to pay or deliver to the 
lessor a certain portion of each crop, 
the tenant’s interest in the undivided 
crop may be seized and sold for a tax 
against him. Dinehart v. Wilson, 15 
Barb. (N-Y.) 595. 

fe] Timber.—(1) Provisions of 
Code (1919) § 2439, authorizing tim- 


ber growing on land belonging to per-, 


son assessed with taxes to be sold for 
payment of taxes, do not authorize 
sale of such timber to. enforce 
taxes accruing during the estate of a 
tenant for life whose property or es- 
tate is sufficient to realize the taxes 
(Commonwealth vy. Wilson, 126 S.E. 
220, 141 Va. 116), (2) since the words 
“belonging to’ as used in such stat- 
ute means “owned by” the person as- 
sessed with the taxes, while the life 
tenant owned only an estate for life 
in the land as to which standing tim- 
ber happens to be a constituent part 
(Commonwealth v. Wilson, supra). 

§ Ciara on unseated land see infra 

70. Resale of land bid in by state 
or county see infra § 1676. 

71. Fishel v. Stark, 21, So. 595, 49 
La.Ann. 855. 

[a] Thus a party having become 
adjudicatee at tax sale in 1875 of 
property on which there remained un- 
paid taxes of the year 1873, and there- 
after having failed to pay the taxes 
of the years 1874, 1876, and 1877, it 
became subject to sale in 1889. Fish- 
el v. Stark, 21 So. 595, 49 La.Ann. 855, 

72. Thorington v. Montgomery, 2 
So. 513, 82 Ala. 591. 

73. Thorington v. Montgomery, su- 
pra. 

74. Ky.—Kypadel Coal & Lumber 
Co, v. Millard, 177 S.W. 270, 165 Ky. 


432. 

Miss.—Morrison v. 34. So. 
145, 82 Miss. 522. 

N.C.—Richmond Cedar Works v. 
Shepard, 105 S.E. 886, 888, 181 N.C. 
13: [cit Cye] 

Set may aah v. Jackson, 9 Ohio 

Tenn.—Williams v. Harris, 4 Sneed 
332; Conrad v. Darden, 4 Yerg. 307. 

[a] Statutory authority of treas- 
urer of Baltimore county to sell land 
in the territory annexed to Baltimore 
city see Baltimore County Com’rs y. 
Hunter, 118 A, 149, 141 Md. 138. 

75. See statutory provisions. . 

76. Christ v. Fleigler, 13 Pa.Dist, 
&Co, 169. 

77. McDaniel v. Thomas, 133 S.E. 
624, 162 Ga. 592, ‘ 

78. Exemptions from taxation gen- 
erally see supra §§ 382-618. 

Liability of homestead to, and sale 


Casey, 


| flowed lands. 


Land in counties having over a specified 
population may -be sold for taxes, under a statute 
authorizing \the collector in such counties to collect 
such taxes by sale under tax executions.** 

[§ 1534] 2. Land Not Liable 
There cannot be a valid sale of any land which is 
not liable to taxation.’® 


to Taxation.7§ 


Thus public land,®® such 


for, taxes see Homesteads § 226. 

79. Ark.—Brinneman vy. Scholem, 
128 S.W. 584, 95 Ark. 65. 

Tll.—Maxwell v. People, 59 N.E. 
1905, 289° Th. 1591. 

La.—Gee v. Clark, 8 So. 627, 42 La, 
Ann, 918. ; 

Miss.—Smith v.. Leavenworth, 57 
So. 803, 101 Miss. 238 [error dism 35 
S.Ct. 205, 235 U.S. 690, 59 L.Ed. 427]; 
Howell v. Miller, 42 So. 129, 88 Miss. 
655; Lewis v. Vicksburg, etc., R. Co., 
6 So. 773, 67 Miss. 82. 

Pa.—Jennings v. McDowell, 25 Pa. 
387. 

Wis.—Superior First Nat. Bank v. 
Douglas County, 102 N.W. 315, 124 
Wis. 15. 

N.W.Terr.—Re Spring Creek School 
Dist., 7 Terr.L. 259. 

And see cases infra this section. 

[a] Rule applied to: (1) Over- 
Gee v. Clark, 8 So. 627, 
42 La.Ann., 918. (2) Swamp and 
overflowed lands. Howell v. Miller, 
42 So. 129, 88 Miss. 655. (3) ‘“‘Dona- 
tion land.’ Jennings v. McDowell, 
25 Pa. 387. (4) Land exempt as re- 
presenting the capital stock of a na- 
tional bank. Superior First National 
Bank v. Douglas County, 102 N.W. 
315, 124 Wis. 15. (5) School land. 
Re Spring Creek School Dist., 7 Terr. 
L. 259. (6) Land owned by railroad 
company. Lewis v. Vicksburg, etc., 
R. Co., 6 So. 778, 67 Miss. 82. 

[b] Confiscated property on death 
of confiscatee.—Under Const. (1879) 
art 57; Const. (1898) art 59, releas- 
ing heirs of confiscated property from 
all taxes due thereon, and Acts (1882) 
No. 67 p 86; (1886) No.\10 p 20, re- 
mitting to the heirs of the confiscatee 
unpaid taxes on property while held 
as confiscated, after the death of the 
confiscatee his land cannot be sold 
for taxes accruing while it was con- 
fiscated. In r2 Quaker Realty Co., 
47 So. 586, 122 La. 229. 

go. Ariz.—Arizona Land & Stock 
Co. v. Markus, 296 P. 251. 

Cal.—Hall v. Dowling, 18 Cal. 619. 

La.—Richard vy. Perrodin, 40 So. 
789, 116 La. 440. 
ead Lekis Wl aes v. Jenkins, 33 So. 
N.Y.—Peo. v. Firth, 151 N.Y.S. 705, 
88 Mise. 217. 

Ohio.—Cincinnati 
OhioN.P.N.S. 273. 
Pa aoe v. Weiss,.27 Wis. 

[a] Reason for rule.—‘‘The sale 
of public property—public grounds— 
to collect a tax would destroy the 
government.” Cincinnati v. Hynicka, 
9--OhioN.P.N.S. 273, 283. 

[b]. Lands of crown may, under 
appropriate legislation, be sold for 
taxes authorized to be levied against 
such lands. Ryckman vy. Van Volten- 
burg, 6 U.C.C.P. (Ont:) 385; Charles 
v. Dulmage, 14 U.C.Q.B. (Ont.) 585. 

[c] Constitutional provision for 
curing defects in the sale of land for 


v. Hynicka, 9 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 1534-1536] 


as land belonging to a state®! or to the federal gov- 
_ ernment,®? cannot be sold for taxes. 
dedicated to a public use cannot be sold for taxes.* 
Where laws and treaties of the 
federal government éxempt Indian homesteads from 
taxation by a state and its subdivisions, sales of 
such land for taxes are absolute nullities.S4 

[§ 1535] 3. Land. in Custodia Legis.°° There can- 
not be a valid sale, for taxes, of land which is un- 
der the jurisdiction and control of a court of eq- 
uity,*® as where such land is in the eustody of a 


Indian lands. 


taxes has no application to the at- 
tempted sale of public land which is 
not taxable. Richard vy. Perrodin, 40 


So. 789, 116 La. 440. 


Public property as not liable to 
taxation see supra §§ 343-368. 

81. Arizona Land & Stock Co. vy. 
Markus, (Ariz.) 296 P. 251; Brinne- 
man vy. Scholem, 128 S.W. 584, 95 Ark. 
65; Smith v. Leavenworth, 57 So. 803, 
101 Miss. 238 [error dism 35 S.Ct. 
205, 235 U.S. 690, 59 L.Ed. 427]; Wil- 
kinson vy. Jenkins, (Miss.) 33 So. 838; 
at v. Firth, 151 N.Y.S. 705, 88 Misc. 


[a] For example (1) land con- 


_stituting part of the state forest pre- 


serve cannot be sold for taxes. Peo. 
v. Firth, 151 N.Y.S. 705, 88 Misc. 217. 
(2) Land mortgaged to state cannot 
be sold for taxes. Reynolds v. Weiss, 
27 Wis. 450. (3) Where land of a 
decedent vested in the state by es- 
cheat, sale of such land for delinquent 
taxes is void. Arizona Land & Stock 
Co. v. Markus, (Ariz.) 296 P. 251. 

[b] Sale of land which has been 
forfeited to, or bid in by, state.—(1) 
Under constitutional provisions for 
the forfeiture of land to the state for 
taxes, such land may be sold for the 
delinquent taxes. Puyoulet v. Gehr- 
ke, 78 So. 571, 143 La. 315; State v. 
Harman, 50 S.E. 828, 57 W.Va. 447. 
(2) But a sale for taxes of land which 
had been adjudicated to the state is 
a nullity (In re Zahn, 8 La.A. (Or- 
leans) 69), (3) as is a sale for de- 
linquent taxes of land which has been 
purchased by the state for such delin- 
quent taxes (State v. McEldowney, 47 
S.E. 650, 54 W.Va. 695). (4) And this 
is particularly true under a statutory 
provision that lands bid in for the 
state shall be stricken from the tax 
lists and shall not be assessed or 
taxed after forfeiture. Patton v. Cass 
County, 102 N.W. 174, 13 N,D. 351. 
(5) Mich. Gen. Tax L. (1893) § 61 
(Pub. Acts [1893] No. 206 p 381), pro- 
viding that Jands “hereafter” bid off 
in the name of the state and thus held 
shall not be included in a petition for 
the sale of land for taxes, had no ap- 
plication to a petition made in 1894 by 
the auditor general for a sale on ac- 
count of the tax of 1892, where, such 
Jand had been bid off in the name of 
the state before the statute became 
effective. Owens v. Auditor-Gen., 111 
N.W. 354, 147 Mich. 683. (6) Where 
property has been forfeited or adju- 
dicated to the state for the nonpay- 
ment of taxes, but the state continues 
to assess the same property to the 
owner and to collect taxes thereon for 
a number of years, it has been held 
that equity will treat the transaction 
as a waiver of the forfeiture. Clarke 
v. Strickland, 5 F.Cas.No. 2,864, 2 
Curt. 439; Booksh v. Wilbert Sons 
Lumber, etc., Co., 39 So. 9, 115 La. 
351. (7) But it has also been held 
that such assessment and collection 
of taxes does not constitute a waiver 
by the state of the forfeiture. Hodg- 
don v. Wight, 36 Me. 326; Crane v. 
Reeder, 25 Mich. 303. 

g2. Hall v. Dowling, 18 Cal. 619; 
Richard v. Perrodin, 40 So. 789, 116 
La. 440. 

83. Oakland Independent School 
Dist. v. Hewitt, 75 N.W. 497, 105 Iowa 
663; In re Quaker Realty Co., 10 La. 
A. (Orleans) 79; In re Quaker Realty 
Co., 7 La.A. (Orleans) 296; Lindner 


‘located in another state. 


TAXATION 


receiver.®7 
Similarly, land 


v. New Orleans, 
263; Smith v. St. 
72 Minn, 472. 


3 La.A. (Orleans) 
Paul, 75 N.W. 708, 


fa] Illustrations: (1) Land laid 
out as a public street. Smith vy. St. 
Paul, 75 N.W. 708, 72 Minn. 472. (2) 
School site. Oakland Independent 
School Dist. v. Hewitt, 75 N.W. 497, 
105 Iowa 668. 

[b] Under provision exempting 
from taxation all public grounds used 
exclusively for public purposes, land 
owned and leased by a municipality 
has been held not subject to sale for 
delinquent taxes. Cincinnati v. Hy- 
nicka, 9 OhioN.P.N.S. 273. + 

‘84 Hutchison v. Brown, 167 P. 
624, 66 Okl. 250. 

[a] Reason for rule.—‘“This ex- 
emption is not subject to violation by 
the state tax laws or administrative 
officials, directly or indirectly. So far 
as the state taxing power is con- 
cerned, the exempt lands do not ex- 
ist; and so far as the exempt lands 
are concerned, the taxing power does 
not exist. The land is as effectively 
without the pale of the tax laws and 
their administration as if they were 
All proceed- 
ings of the taxing power, having as 
their effect a violation of this exemp- 
tion, are without jurisdiction and 
void, and the tax deed based upon 
such proceedings is void.” Hutchison 
v. Brown, 167 P. 624, 628, 66 Okl. 250. 

Indian lands: 

Soeur i geagrets see Indians §§ 55-57, 

78-94. y 
As homesteads see Indians § 103. 

85. Collection of delinquent taxes 
from property in: 
mie tee of law generally see supra § 

1354. 

Hands of receiver see supra § 1357. 

86. Virginia, ete., Steel, etce., Co. 
v. Bristol Land Co., 88 F. 134; Bur- 
leigh v. Chehalis County, 75 F. 873; 
Prince George County v. Clarke, 36 


Md. 206; Weaver vy. Duncan, (Tenn. 
Ch.A.) 56 S.W. 39. 
87. Virginia, etc., Steel, etc., Co. 


v. Bristol Land Co., 88 F. 134; Bur- 
leigh v. Chehalis County, 75 F. 873. 

[a] Necessity of consent and ap- 
plication to court appointing receiver. 
—Where a proceeding was pending to 
foreclose a trust deed, and a receiver 
had been appointed and taken posses- 
sion of the property, it was in custo- 
dia legis, and hence a county trus- 
tee could not maintain a suit to sub- 
ject it to payment of delinquent taxes, 
except in the court appointing the re- 
ceiver, or with such court’s consent. 
Weaver v. Duncan, (Tenn.Ch.A.) 56 
S.W. 39. 

[b] Mere fact that court of equity 
has ordered receiver to take posses- 
sion of property in litigation does not 
prevent its sale, before the receiver 
takes possession, for taxes due the 
state. Metcalfe v. Commonwealth 
Land, etc., Co.,.68 S.W. 1100, 113 Ky. 
751; 24 Ky... 527. 

88. Flower v. Beasley, 28 So. 322, 
52 La.Ann. 2054. 

89. Soniat v. Donovan, 43 So. 462, 
118 La. 847. 

90. Estoppel to deny payment as 
against grantee see supra § 1522. 

Necessity of assessment to owner 
see Supra §§ 783, 784. 

91. Ala.—Milner v. Clarke, 61 Ala. 
2 


58. 
Cal.—Gottstein v. Adams, 262 P. 
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But it has been held that the mere 
fact that land is in possession of a sheriff under a 
seizure,** or is under administration in a probate 
court,*® does not prevent a valid sale of such land 
for delinquent taxes. 

[§ 1536] 4. Validity of Sale Depending on Own- 
ership? °—a. In General. 
sessed to a person who is not the owner of it and 
sold for nonpayment of the tax so’ assessed, the 
sale is invalid,®! unless the owner’s own negligence 
has caused the erroneous assessment, in which case 


If real property is as- 


314, 202 Cal. 581; 
Cal. 65; 
Cal. 175. 
Sar ee v. Lyon, 32 App.D.C. 

Ga.—Wiley v. Martin, 136 S.B. 151, 
163 Ga. 381. But see Dawson v. Daw- 
son, 32 S.E. 29, 106 Ga. 45 (notwith- 
standing the return of land by one 
other than the legal owner, such land | 
may be validly sold for delinquent 
taxes). 

Ky.—Mullins v. Rader, 264 S.W. 
1058, 204 Ky. 431; Walker vy. Fields, 
144 S.W. 74, 147 Ky. 380. 

La.—Bartley v. Sallier, 42 So. 657, 


Peo. v. Castro, 39 
Himmelmann y. Steiner, 38 


118 La. 93; Guidry v. Broussard, 32 
La.Ann. 924; Lague v. Boagni, 32 La. 
Ann, 912; Workingmen’s Bank v. 


Lannes, 30 La.Ann. 871; Fix v. Dierk- 
er, 30 La.Ann. 175; Ryall v. Todd, 8 
eee: 105 [aff 116 So. 395, 165 La. 
Me.—Coombs v. Warren, 34 Me. 89. 
Mass.—Stone v. New England Box 
Co., 102 N.E. 949, 216 Mass. 8. 
Miss.—Dunn v. Winston, 31 Miss. 
135; Baskins v. Doe, 24 Miss. 431. 
But see Smith v. Cassidy, 23 So. 427, 
75 Miss. 916 (ownership of the land 
is immaterial to the right and power 
of the state to sell for taxes). 
Mo.—Crane v. Dameron, 12 S.W. 
251, 98 Mo. 567; Allen v. Ray, 10 S. 
W. 153, 96 Mo. 542; Payne v. Lott, 
3 S.W. 402, 90 Mo. 676; Hume v. Wain- 
scott, 46 Mo. 145; Abbott v. Linden- 
bower, 42 Mo. 162; Missouri Lumber, 
ete., Co. v. Zeitinger, 45 Mo.App. 114. 
N.H.—Burpee v. Russell, 5 A. 837, 
64 N.H. 62; Thompson y. Ela, 60 N.H. 
562; Thompson y. Gerrish, 57 N.H. 
85. 


N.M.—Cooper v. Hills, 171 P. 504, 
23 N.M. 696. 

N.Y.—Doud v. Huntington Hebrew 
Congregation of Huntington, 165 N. 
Y.S. 908, 178 App.Div. 748. 

S.C.—Gallishaw v. Jackson, 83 S.E. 
454, 99 S.C. 342. 

Tenn.—Gardner Vv. 
Humphr. 354. 

Tex.—Yenda v. Wheeler, 9 Tex. 408. 

W.Va.— Male v. Moore, 74 S.E. 685, 
70 W.Va. 448; Totten v. Nighbert, 24 
S.E. 627, 41 W.Va. 800; Bradley v. 
Ewart, 18 W.Va. 598; Dequasie v. 
Harris, 16 W.Va. 345. 

Wyo.—Hecht v. Boughton, 2 Wyo. 
385 [error dism 105 U.S. 235, 26 L.Ed. 
1018]. 

Errata re ce v. McCaffray, 2 Ont. 
309. 

Que.—Humphreys v. Desjardins, 24 
Que.Super. 250. ’ 

[a] “It is elementary that if A. 
owns a parcel of land, and if B. owes 
a tax, A’s land may not be sold for 
B’s tax.” Gallishaw v. Jackson, 83 
S.E. 454, 456, 99 S.C. 342. 

[b] Sale for taxes assessed against 
mortgagee.—(1) A sale of land for 
taxes, based upon an assessment 
against the mortgagee of such land, 
is invalid (Coombs y. Warren, 34 Me. 
89), (2) since title for purposes of 
taxation as between a mortgagor and 
mortgagee of land is in the mortgagor 
(Coombs vy. Warren, supra). 

[c] Land assessed and sold in 
name of vendor.—Sale of land on an 
assessment of. taxes in the name of 
one who had sold the land to another 
under a title bond, the vendee having 
given in such land for taxes for the 
year and having paid them, was void. 


Brown, 1 
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there may be a valid sale of the land.°? Under a 
statute requiring that land be listed in the name of 
the owner, the property of those alone whose names 
are on the tax list is subject to sale for the nonpay- 
ment of taxes.%* 

Taxes assessed against decedents’ estates. While 
taxes assessed against a decedent’s estate may, or- 
dinarily, be collected by the sale of land in the same 
manner as those due from a living person,®* it has 
been held, where proceedings for the sale were con- 
ducted as against a living delinquent as to whom a 
curator ad hoc was appointed, as if absent, although 
the taxpayer had been dead for some time and nei- 
ther his successor nor his heirs were represented, 
the sale purporting to convey the interest of a liv- 
ing person in the land is invalid.®® 

[§ 1537] b. Persons under Disabilities. In the 
absence of a statute to the contrary,®® the fact that 
land belongs to a person who is under legal disabil- 
ities, as an infant or feme covert, does not prevent 
its valid sale for the nonpayment of taxes assessed 
against it,°’ although favor is usually shown to such 


Mullins vy. Rader, 264 S.W. 1058, 204 
Ky. 431. 

[d] and purchased from federal 
government may be sold for taxes pri- 
or to the issuance of a patent. Car- 


670, 89 Ga. 7938; 
[a] 


TAXATION 


97. Bedgood v. 
Douglass v. Dickson, 
1 PP. 541, 3)-Kan) 3103 

In Kentucky.—(1) 
the Revenue Act of Dec. 21, 1799, land 


[§§ 1536-1539 


persons in regard to the time and terms of redemp- 
tion.?® 

[§ 1538] c. Nonresident and Unknown Owners.°® 
The land of a nonresident may-be sold for nonpay- 
ment of the taxes assessed uponit, but only in the 
mode and on the conditions pointed out by the stat- 
ute,! and if it was erroneously assessed as the prop- 
erty of a nonresident, the sale is not valid.* In 
order that the sale of land for taxes as against an 
unknown owner shall be valid, it is essential that 
there be a compliance with a statute authorizing 
such sale.? 

[§ 1539] 5: “Seated,” “Resident,” or “Improved” 
Lands.‘ In those states where a distinction is made 
between the assessment® and sale for taxes of land 
which is regarded as “seated,” “resident,” ‘“oecu- 
pied,” or “improved” land on one hand and “unseat- 
ed,” “nonresident,” “unoccupied,” or “wild” land on 
the other hand,® land belonging in fact to the one 
class cannot be validly sold as land of the other 
class.7 A statute providing that all sales of seat- 
ed or unseated land shall be valid irrespective of 


McLain, 15 S.E.) Rogers, 4 La. 9. 

[ec] Change of residence.—(1) 
While it has been held that if a resi- 
dent owner of lands should become a 


nonresident after the delivery of the 


Prior to 


roll v. Safford, 3 How. (U.S.) 441, 11 
L.Ed. 671. ; 

[e] Jurisdictional defect.—The 
sale of land belonging to one person 
to satisfy a tax against another, the 
sale “constitutes a jurisdictional de- 
fect. Doud v. Huntington Hebrew 
Congregation of Huntington, 165 N. 
Y.S. 908, 178: App.Div. 748. 

92. See cases infra this note. 

[a] Where, because of owner’s 
own negligence, an undivided tract is 
assessed in the names of other per- 
sons, in’ separate portions, there may 
be a valid sale based on such assess- 


ment. McCoy v. Michew, 7 Watts & 
S. (Pa.) 386. 
[b] Sale of whole tract after par- 


tition where there was assessment 
against record owner as individual.— 
(i) Where a tract of land was assess- 
ed against the record owner after he 
had conveyed an undivided interest to 
another, and later by a voluntary 
agreement of the parties the tract 
was partitioned and the record own- 
er, under a statute permitting an own- 
er of land to pay one half of the 
taxes on his land, paid one half of 
the taxes assessed against the whole 
tract, without giving any notice that 
his interest was less than owner of 
the entire tract as it appeared by 
the record of title, the whole tract 
was properly sold for the unpaid bal- 
ance of the taxes assessed against the 
whole tract. Moyer yv. Foss, 83 P. 12, 
41 Wash. 130. (2) And since the par- 
tition of the land was made voluntari- 
ly as between the parties, the sale 
was valid notwithstanding the exist- 
ence of a statute making liens arising 
prior to partition attach to the indi- 
vidual shares of the cotenants when 
the partition is made in a court pro- 
ceeding in which lienholders are made 


parties. Moyer v. Foss, supra. 

93. Taylor v. Strauss, 78 S.E. 883, 
95 S.C. 295; 

94. White v. Portland, 36 A. 46, 
68 Conn. 293; Soniat v. Donovan, 43 
So. 462, 118 La. 847; Sherman v. 


Schomber, 86 P. 569, 43 Wash. 330. 

[a] Taxes levied as against estate 
of life tenant.—Land may be sold for 
taxes levied as against the estate of 
a deceased life tenant where the re- 
maindermen were charged with no- 
tice of such taxes. Kingman y. Glo- 
ver, 37 S.C.L. 27,.45 Am.D. 756. 


ae Jackson v. Wren, 36 La.Ann. 
96. See statutory provisions. 


belonging to infants was subject to 
sale for unpaid taxes. Hood v. Math- 
ers, 2 A.K.Mash. 553; Elliot vy. Gar- 
rard, 1 A.K.Marsh. 472. (2) Under 
that statute it has been held that land 
of femes covert was not subject to 
sale for taxes. Oldhams vy. Jones, 5 
B.Mon, 458; Harris v. Smith, 2 Dana 


10. 

98. See infra §§ 1704-1705. 

99. Process against nonresident 
and unknown owners see infra §§ 
1558-1560. 


Publication of notice of sale as to 
nonresident owmers see infra § 1594. 

Validity of sale based on assess- 
ment to unknown owner when owner 
known see supra § 1527. 

1. Cal.— Hewes y. McLellan, 22 P. 
287, 80 Cal. 393. 
at eee eae v. Seymour, 30 Conn. 

La.—Pursell v. Porter, 20 La.Ann. 
323; Gernon y. Handlin, 19 La.Ann. 
25; Hodge v. Cleary, 18 La, 514. 

OF a aaty Moron nae: vy. Fiske, 24 Me. 

Miss.—Huntington v. Brantley, 33 
Miss. 451. 

N.H.—French v. Spalding, 61 N.H. 
395; Bowles y. Clough, 55 N.H. 389; 
Jaquith y. Putney, 48 N.H. 138; Hav- 
erhill, etc., Iron Manufactory v. Bar- 
ron, 3 N.H. 36. 

N.Y.—Collins v. Long Island City, 
30 N.E. 835, 1382 N.Y. 321; Hilton v. 
Fonda, 86 N.Y. 339; Newman v. Liv- 
ingston County, 45 N.Y. 676; Bowlee 
Realty Corporation y. Meth, 238 N.Y. 
S. 307, 228 App.Div. 655 [motion den 
173 N.HE. 840, 254 N.Y. 504, and aff 
175 N.E. 306, 255 N.Y. 544]; Joslyn 
v. Pulver, 13 N.Y.S. 311,59 Hun 129 
[aff 28 N.E. 604, 128 N.Y. 334]; But- 
ler v. Oswego, 10 N.Y.S. 768, 56 Hun 
358; People v. Wemple, 6 N.Y.S. 732, 
1 hte 197 [aff 22 N.B.:761, 117 N.Y. 


Ont.—McKay v. Bamberger, 30 U.C. 


eae Jarvis v. Brooke, 11 U.C.Q. 
[al] é Only mode of collection.—De- 


linquent tax assessed against land of 
a nonresident may be collectable only 


by sale of the land itself. Hilton y. 
Fonda, 86 N.Y. 339. 
[b] Meaning of “nonresident,’’»— 


Within the meaning of laws relating 
to the sale of land for taxes, the term 
“nonresident” may include those who 
reside in the state, but out of the 
parish in which the land is situated 
and the tax assessed. Thompson vy. 


tax book to the collector, the latter 
may be bound to pursue the mode 
prescribed by the statute for the sale 
of the lands of resident taxpayers 
(Gossett v. Kent, 19 Ark. 602), (2) it 
has also been held that the collect- 
ing officer may proceed as against 
a nonresident one who removes from 
the state after tax has accrued 
against his property within the state 
(Hutchins y. Moody, 34 Vt. 433). 

Liability of personal property for 
Sabie onsen of tax on land see supra 

2. Perley v. Stanley, 59 N.H. 587;- 
Thompson y. Burhans, 61 N.Y. 52. 

8s. Person, v. O’Neal, 32 lLa.Ann. 

228; Rapp v, Lowry, 30 La.Ann,. 1272; 
McDonough v. Everett, 129 N.E. 681, 
237 Mass. 378; Leigh v. Green, 86 N. 
W. 1098, 62 Neb. 344, 89 Am.S.R. 751 
Laff 90 N.W. 255, 64 Neb. 533, 101 
Am.S.R. 592, and aff 24 S.Ct. 390, 193 
U.S. 79, 48 L.Ed. 623]; Lynam y. An- 
derson, 2 N.W. 732, 9 Neb. 367; Green 
v. Robertson, 70 S.W. 345, 30 Tex.Civ. 
App. 236. : ‘ 
__ la] Statute inapplicable to one not 
in fact an unknown owner. Harvey 
v. Provident Inv. Co., (Tex.Civ.App.) 
156 S.W. 1127. 

[b] Where assessment of lots to 
unknown owners was invalid because 
reasonable inquiry would have dis- 
closed where the record title lay, a 
tax sale based on such assessment 
was void. McDonough y. Everett, 129 
N.E. 681, 237 Mass. 378. 

4. “Seated land” defined see 56 C.J. 
p 1265. 

5. Mode of assessment as depend- 
ent on whether land is “occupied” or 
“seated” see supra § 780. 

6. See statutory provisions. 

7. Southern Banking, etc., Co. v. 
Wilcox Lumber Co., 46 S.B. 668, 119 
Ga. 519; Brown v. Powell, 11 S.B. 
866, 85 Ga. 603; Hutchins v. Tenant, . 
73 Ga. 95; Bush y. Davison, 16 Wend. 
(N.Y.) 550; Jackson y. Esty, 7 Wend. 
(N.Y.) 148; Holloway vy. Jones, 22 A. 
710, 148 Pa. 564; Preswick v. Mc- 
Grew, 107 Pa. 48; Kramer y. Good- 
lander, 98 Pa. 353; McArthur y. Kitch- 
en, 77 Pa. 62; George v. Messinger, 
73. Pa. 418; Hathaway v. HElsbree, 54 
Pa. 498; Altemose v. Hufsmith, 45 Pa. 
121; Jennings v. McDowell, 25 Pa. 
387; Dikeman v. Parrish, 6 Pa. 210, 
47 Am.D. 455; Lambertson vy. Hogan, 2 
Pa.St. 22; Hamaker y. Whitecar, 1 . 
Walk. (Pa.) 120, 86 Leg.Int. 125; 
Thompson y. Chase, 2 Grant. (Pa.) 


For later cases, developments and changes in the law see Annotations, same title and section number. 


- §§ 1589-1540] 


_ the fact whether such lands were seated or unseated 
at the time of sale did not abolish the distinction 
between seated and unseated land,’ in so far as a 
separate procedure, depending upon whether the 
land is seated or unseated, is to be followed in sell- 
ing such land for taxes,® and such statute cannot be 
construed to show an intention that a tract could 
be suddenly shifted from its assessed class to an- 
other,’° or to be in one class as to one tax and in 


another class as to another tax.!1 


press provision,’? an act prescribing a complete and 
comprehensive mode for the sale of seated land for 


367; Jackson yv. Flesher, 1 Grant (Pa.) 
459; Cranmer y. Hall, 4 Watts & S. 
(Pa.) 36; Fish v. Brown, 5 Watts 
(Pa.) 441; Keating v. Williams, 5 
Watts (Pa.) 382; Gibson v. Robbins, 
9 Watts (Pa.) 156; Owens v. Van- 
hook, 3 Watts (Pa.) 260; Campbell v. 
Wilson, 1 Watts (Pa.) 503; Erwin v. 
Helm, 13 Serg.&R. (Pa.) 151; Skin- 
ner v. McAllister, 6 A. 120, 3 Pa.Cas. 
306; McClements v. Downey, 2 Pa.Su- 
per. 443; Evans y. Moore, 20 Pa.Dist. 
373; Street v. Fogul, 32 U.C.Q.B. 
(Ont.) 119; Allan v. Fisher, 13 U.C. 
GePo Ont:)* 63: 

{a] Change in character of land. 
—(1):-Land that has once been seated 
may become unseated and liable to 
be sold as such for taxes. Robinson 
v. Williams, 6 Watts (Pa.) 281. (2) 
And if land be unseated at the time 
the assessment is made, a subsequent 
seating, although in the same year, 
will not defeat a tax-sale. Murray 
v. Guilford, 8 Watts (Pa.) 548. 

[b] Division of tract.—(1) If part 
of a tract of land is seated and part 
unseated, the parts being separated 
by lines marked on the ground and 
held under independent titles, the un- 
seated portion may be separately sold 
for taxes... Harper v. McKeehan, 3 
Watts & S. (Pa.) 2388. (2) And where 
the whole of such a tract is assessed 
together and sold for taxes, notwith- 
standing the irregularity of the as- 
sessment, the sale may pass a title 
to the part unseated and none to the 
part that is seated (Dietrick vy. Mason, 
57 Pa. 40), (3) since as to the unseat- 
ed portion the tax is void (Dietrick v. 
Mason, supra). 

[c] Timber on unseated land can 
be assessed only as a part of the land 
on which it stands, and cannot be sold 
for taxes except by sale of the land 
on which it stands. In re Treasur- 
ers’ Deeds, 7 Pa.Dist. 427. 

[ad] Under curative statute, land 
erroneously assessed and returned un- 
occupied or “nonresident,” while such 
land was in fact occupied, does not 
invalidate a sale of such land for tax- 
es based on such assessment. Silver- 


thorne v. Campbell, 24 Grant Ch. 
(Ont) 17. : 

8. Weaver v. Meadville Lumber 
Mfg. Co., 61 Pa.Super. 167; Pitts- 
burg Hunting Club v. Snyder, 51 Pa. 
-Super. 174. 

[a] Distinction matter of common 


knowledge.—‘‘The policy of the state 
to distinguish between the two class- 
es into which the lands of the com- 
monwealth naturally were divided, to 
provide entirely separate methods of 
procedure to enforce the payment of 
taxes assessed and levied upon the 
respective classes, had become part 
of the common knowledge and under- 
standing of the people.” Pittsburg 
Hunting Club v. Snyder, 51 Pa.Super. 
174, 181. 

[b] Purpose and effect of statute. 
—(1) It was not the purpose of the 
act of 1885 to unify the two classes 
or abolish the existing procedure to 
be followed in each case. Pittsburg 
Hunting Club v. Snyder, 51 Pa.Super. 
174. (2) The act furnished no new 
system of procedure. As in each of 
the old systems the assessment had 
been the first important step, the 


‘should 
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fect. 


Where, by ex- 


though in some 


purpose of the new statute was to 
declare that, save in the single in- 
stance covered in its proviso, it 
should not be necessary or material 
to go behind the assessment and in- 
quire into its correctness. Pittsburg 
Hunting Club yv. Snyder, supra. (3) 
The effect of the statute being that, 
where land had been regularly assess- 
ed, either as seated or unseated, and 
where the procedure leading up to the 
sale was regular and followed the as- 
sessment, then the _ sale 
should be valid and effective, irre- 
spective of the fact whether such 
lands were seated or unseated at the 
time of the assessment; in other 
words, irrespective of whether the as- 
sessor, in determining the status of 
the property, made a mistake or not. 
Pittsburg Hunting Club v. Snyder, 
supra. (4) In other words, the in- 
tent of the legislature was to the ef- 
fect_that if land was assessed in ei- 
ther one of the classes, seated or un- 
seated, the statutory provision in re- 
gard to the class wherein it is placed 
be consistently followed 
(Weaver v. Meadville Lumber Mfg. 
Co., 61 Pa.Super. 167), (5) because, 
when the assessor has by virtue of his 
office stamped the land as seated or 
unseated, that fixes the method to be 
employed thereafter in the collection 
of taxes against it (Weaver vy. Mead- 
ville Lumber Mfg. Co., supra). (6) 
Another effect of the statute was to 
repeal an amendment to an earlier 
act prescribing the mode of selling 
unseated land. Brew v. Sharer, 42 
Pa.Super. 89. 

9. See cases supra note 8; and in- 
fra notes 10, 11. 

10. Weaver v. Meadville Lumber 
Mfg. Co., 61 Pa.Super. 167; Pittsburg 
Hunting Club v. Snyder, 51 Pa.Super. 
174. 

11. Pittsburg Hunting Club v. 
Snyder, supra. 

[a] Illustration.—Under the act of 
June 3, 1885 (P. L. p 71) a tract could 
not be considered as in the one class 
quoad county and school taxes, and 
in the other quoad road taxes. Pitts- 
burg Hunting Club v. Snyder, 51 Pa. 
Super. 174. 


12. See statutory provisions. 

13. Day v. Swanson, 84 A. 958, 236 
Pa. 493. 

14. See statutory provisions. 

15. U.S.—Ontario Land Co. v. Wil- 


fong, 162 F. 999 [rev on other grounds 
171 F. 51, 96 C.Ci\A. 293, and aff 32 
S.Ct. 328, 223 U.S. 543, 56 L.Ed. 544] 
(Washington statutes). 
Ark.—Townsend y. Penrose, 105 S. 
WwW. 588, 84 Ark. 316; Magness v. Har- 
ris, 98 S.W. 362, 80 Ark. 583; Pennell 
v. Monroe, 30 Ark. 661. 
Ill.—Andrews v. People, 75 Ill. 605. 
Iowa.—Hintrager v. McElhinny, 82 
N.W. 1008, 83 N.W. 1063, 112 Iowa 325; 
Hoben v. Snell, 62 N.W. 739, 94 Iowa 
205; Paxton v. Ross, 57 N.W. 428, 89 
Iowa 661; Snell v. Dubuque, etc., R. 
Co., 55 N.W. 310, 88 Iowa 442; Babcock 
v. Bonebrake, 42 N.W. 559, 77 Iowa 
710; Hunter v. Early, 37 N.W. 776, 75 
Iowa 769; Hooper v. Sac County Bank, 
33 N.W. 681, 72 Iowa 280; Barke v. 
Early, 33 N.W. 677, 72 Iowa 273; 
Cummings v. Easton, 46 lowa 183. 
See Hunt v. Gray, 41 N.W. 14, 76 Iowa 


so made 
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taxes repeals all other acts pertaining to the same 
subject, a sale thereafter of such land under an 
earlier act is invalid.18 

[§ 1540] G. Proceedings Preliminary to Sale*— 
1. Delinquent List—a. Nature, Necessity, and Ef- 
A statutory requirement that the tax collec- 
tor shall make and return a list of the lands on which 
the taxes have not been collected!* is imperative. 
This list is one of the foundations on which the pow- 
er to sell the particular tract of land rests, and 
hence is essential to the validity of the sale,!® al- 


jurisdictions it has been held that 


268 (holding that prior to Code § 845 
the validity of a sale for taxes, at 
least as against the owner, was not 
affected by failure to bring forward 
delinquent taxes on the treasurer’s 
tax list): 

Me.—Hill y. Mason, 38 Me. 461. 

Mich.—Aleona County Sup’rs y. Au- 


aetpes ens 101 N.W. 657, 138 Mich. 
Miss.—Huntington v. Brantley, 33 
Miss. 451. 


N.H.—Homer y. Cilley, 14 N.H. 85. 

N.J.—Campion v. Raritan Tp., 
(Sup.) 56 A. 704. 

N.Y.—Wallace vy. McEchron, 68 N.E. 
663, 176 N.Y. 424; Olean v. King, 22 
N.E. 559, 116 N.Y. 355; Thompson v., 
Burhans, 61 N.Y. 52 [rev 61 Barb, 
260]; Ritter v. Worth, 58 N.Y. 627 
mem [rev 1 Thomps.&C. 406]; Tall- 
man vy. White, 2 N.Y. 66; Howell v. 
Rowe, 147 N.Y.S. 482, 85 Misc. 560. 

N.C.—Kelly v. Craig, 27 N.C. 129. 

Pa.—Bigger v. Scouton, 30 Pa.Su- 
per. 503. : 

Tenn.—Harriman Imp. Co. Mc- 
Nutt, (Ch.A.) 37 S.W. 396. 

Vt.—Isaacs vy. Wiley, 12 Vt. 674. 

W.Va.—Miller v. Parsons, 97 S.E. 
413, 88 W.Va. 47; Metz v. Starcher, 5 
S.E. 196, 60 W.Va. 657, 116 Am.S.R. 
925; McGhee v. Sampselle, 34 S.E. 
815, 47 W.Va. 352. 

Alta.—Reventlow - Criminil Vv. 
Streamstown, 15 Alta.L. 204. 

Ont.—Richards vy. Collins, 27 Ont. 
L. 390, 3 Ont.W.N. 1479, 22 Ont.W.R. 
592, 23 Ont.W.R. 499; Ruttan v. Burk, 
7 Ont.L. 56; McKay v. Ferguson, 26 
GrantCh. 236. See Church v. Fen- 
ton, 28 U.C.C.P. 384. 

See also supra § 1307. 

[a] Payment qn part of tract.— 
Where a tract of land containing more 
than one subdivision is assessed to 
the owner of one parcel thereof, who 
pays the proportion of taxes charge- 
"able against his land, the residue of 
the tract should be returned as delin- 


v- 


quent. Pennell v. Monroe, 30 Ark, 
661. 
{b] Where personal property tax 


is lien on land (1) failure to bring 
such tax forward and enter it oppo- 
site the realty, as required by stat- 
ute, renders a subsequent sale inval- 
id. Cummings v. Easton, 46 lowa 183. 
(2) Where a personal property tax 
for 1925 became delinquent from 
April 1, or Oct. 1, 1927, and it was not 
extended on the delinquent tax list, 
it ceased to be a lien and a tax sale 
in subsequent December was _ void. 
Schoenwetter v. Oxley, (Iowa) 239 N. 
W. 118. 

[c] Statutes construed.—(1) As to 
sales of real property in Rensselaer 
County outside of Troy, for state and 
county taxes, special act (lL. [1860] 
ec 236, as amended by L. [1874] c 281) 
has been repealed by implication by 
Tax L. (L. [1909] c 62), and as to 
them the county treasurer must give 
notice to the state comptroller, as to 
lands to be advertised for sale, as re- 
quired by § 157 of that law, and con- 
duct the sale under the previsions 
of §§ 122, 154. In re Albany Syndi- 
cate, 166 N.Y.S. 488, 101 Mise. 41. (2) 
But the county treasurer need not 
give such notice as to sales of real 
estate in the city of Troy since spe- 
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statutory provisions for a delinquent list are merely 
directory,!® and in others that failure to comply 
with the statute does not discharge the taxpayer, 
but may be cured by a subsequent statute.17 Such 
list, in any judicial proceedings preliminary to the 
sale, is prima facie evidence of the validity of the 
levy and assessment and of the fact of delinquency.*® 

Loss of records. Where a statute requires the 
collector, in case the records are lost, to make his 
return “from the best information he can obtain,”?® 
the collector is made the sole judge of the sources 
and sufficiency of the information;?° and on ap- 
plication for judgment against real property his 
report cannot be impeached by showing that he did 
not in fact make his report from the best informa- 
tion he could have obtained.*+ 

[§ 1541] b. Making and Requisites—(1) In Gen- 
eral. The delinquent list must be made and filed 
by the proper officer,?” under his hand and seal if 
that is required by law,?* although the proceedings 
are not invalidated by the omission of a signature 
where the statute merely suggests, but does not ex- 
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pressly require, a signature.2* The list must be_ 
made at or within the time preseribed by the stat- 

ute,2> and it has been held that, if it is filed prema- 
turely, it will not support a tax sale,’° unless such 
irregularity is cured by subsequent legislation,?* or 
the taxpayer’s rights are not injured thereby ;** 
and that, if filed after the proper time, it‘will inval- 
idate the further proceedings.?® Other authorities, 
however, have held that the provisions as to time 
are merely directory and that delay in filing the 
list will not invalidate the proceedings,®° unless 
the rights, of third persons have intervened before 
the filing.24’ A return or report of the delinquent 
list to the court to which it is by law directed ‘to 
be made is good, although made in vacation.** The 
delinquent list or return should show full compli- 
ance with all statutory conditions precedent to a 
tax sale.?* If the statute preseribes a form for this 
list, it is sufficient to follow the form substantially, 
but the list must contain all the essential facts men- 
tioned in the statute.*4 If no such form is given, 
the list must embody such data and recitals that it 


cial act (L. [1860] c 236, as amended 
by L. [1874] c 281) as to such sales, 
is not repealed by Tax L. arts 6, 7, 
nor by L. (1898) e¢ 182, as amended 
by L. (1899) c 581. In re Albany 
Syndicate, supra. 

16. In re Delinquent Taxes on 
Real Estate in Beltrami County for 
1912, 176 N.W. 183, 145 Minn. 117; 
Beumer y. Woll, 90 N.W. 530, 86 Minn. 
294 (holding that. L. [1885] ec 194 
[Gen. St. § 1655], requiring county 
auditors to,publish a.list of lands 
sold for taxes and unredeemed, was 
merely directory, and failure to pub- 
lish such list did not affect the va- 
lidity of the proceedings to enforce 
collection where proper service of no- 
tice prescribed by Gen. St. [1894] § 
1654 was made); State v. Central Pac. 
R. Co., 10 Nev. 47. 


17. Moore y. Patch, 12 Cal. 265. 
18. Fisher v. People, 84 Ill. 491; 
Pike vy. People, 84 Ill. 80; Olmsted 


County v. Barber, 17 N.W. 473, 944, 
81 Minn. 256; State v. Hurt, 20 S.W. 
879, 113 Mo. 90; Metz v. Starcher, 56 
a 196, 60 W.Va. 657, 116 Am.S.R. 


19. 
20. 
21. 


See statutory provisions. 
Andrews y. People, 75 Ill. 605. 
Andrews v. People, supra. 

22. Quertermous y. Walls, 67 S.W. 
1014, 70 Ark. 326. : 

23. Upton vy. Kennedy, 36 Mich. 
215; Hannel v. Smith, 15 Ohio 134. 

24. Cole v. Van Ostrand, 110 N.W. 
884, 1381 Wis. 454 [dist Pier v. Oneida 
Co., 67 N.W. 702, 93 Wis. 463 (where 
the omission of the treasurer’s sig- 
nature, together with two other speci- 
fied defects, was held to render the 
Subsequent sale void, but without de- 
ciding that either defect alone would 
have that effect) ]. 

[a] Tllustration.—St. (1898) § 1113 
provides that the return ‘‘shall be, as 
nearly as convenient, after the fol- 
lowing form,’ the illustrative form 
showing a blank at the end for the 
treasurer’s signature, and it was held 
that the omission of the signature 
did not invalidate the proceedings 
where the affidavit annexed to the list 
or statement was signed aS expressly 
required. Cole v. Van Ostrand, 110 
N.W. 884, 131 Wis. 454. 

25. Grayson y. Richardson, 3 So. 
579, 65 Miss. 222 (presumption as to 
filing of list in due time). 

26. Hickman v. Kempner, 35 Ark. 
505; Flint v. Sawyer, 30 Me. 226. 

[a] Before time allowed for pay- 
ment.—A filing of this list before the 
end of the time allowed for the vol- 
untary payment of the taxes is pre- 
mature and avoids the sale. Hick- 
man vy. Kempner, 35 Ark. 505. 


[b] Return held not premature.— 
eres v. McNeil, 51 S.W. 71,66 Ark. 


27. .Armstrong vy. Donnelly, 19 S. 
W. 574, 56 Ark. 1638. 

28. Conley vy. McMillan, 79 N.W. 
909, 120 Mich. 694 [dist Bailey v. 
Haywood, 38 N.W. 209, 70 Mich. 188 
(where under a former statute it was 
held that a premature return de- 
prived.the property owner of a valu- 
able right, and rendered a sale void) ]. 

[a] Extension of time for making 
return of delinquent list is for the 
benefit of the tax collector, and, if he 
makes return before the expiration of 
the extension, no legal wrong is done 
to taxpayers. Drennan y. Beierlein, 
13 N.W. 587, 49 Mich. 272. 

29. Hampton v. Dodd, (Ark.) 42 S. 
W.(2d) 224; Oberste v. Pegues, 263 
S.W. 398, 165 Ark. 614; Pride v. Gist, 
238 S.W. 35, 152 Ark. 368; Birch v. 
Walworth, 96 S.W. 140, 79 Ark. 580; 
Weir v. Kitchens, 52 Miss. 74; Hop- 
kins v. Sandidge, 31 Miss. 668; Van- 
dermark v. Phillips, 9 A. 257, 116 Pa. 
199. 

30. Leindecker vy. People, 98 Ill. 
21; Jackson v. Cummings, 15 Ill. 449; 
State v. St. Paul Trust Co., 79 N.W. 
543, 76 Minn. 423; Kipp v. Dawson, 17 
N.W. 961, 18 N.W. 96, 31 Minn. 373. 

[a] In California, under Pol. Code 
§ 3885, providing that no assessment 
or act relating to the assessment or 
collection of taxes shall be illegal for 
informality, or because it was not 
completed within the time required 
by law, a sale of land for taxes was 
not invalid because the delinquent tax 
list was published one day after the 
date required by § 3764. Smith v. City 
of Los Angeles, 112 P. 307, 158 Cal. 
702. And see Buswell vy. Alameda 
County, 48 P. 226, 116 Cal. 351 (hold- 
ing that the. time provisions in the 
statute relative to assessment and 
collection of taxes were designed for 
the convenience of the officers, and 
that, under Pol. Code § 3885, supra, 
as well as under the general princi- 
ples, the taxpayer could complain 
only where, by reason of delay, he 
has been debarred of some statutory 
right, and thereby suffers injury). 

[b] In Washington, under Rem- 
ington Comp. St. Suppl. (1927) §8§ 
11097—115, 11097—117, and Reming- 
ton Comp. St. § .233, failure to file 
original certificates of delinquency 
until after commencement of publica- 
tion of summons does not deprive the 
court of jurisdiction or render tax 
sale invalid. Reese v. Thurston Coun- 
ty, 283 P. 170,154 (Wash: 617) ° To 
same effect Miller v. Henderson, 96 
P. 1052, 50 Wash. 200. 


[ec] In West Virginia failure to re- 
turn the delinquent list within the 
statutory time is subject to the cura- 
tive provisions of Code (1899) ec 31 § 
25, declaring that no irregularity in 
the delinquent list or the return 
thereof shall, after deed made, in- 
validate the sale. Ritchie Lumber Co. 
v. Nutter, 66 S.E. 646, 66 W.Va. 444. 

31. Le Seigneur v. Bessan, 26 So. 
865, 52 La.Ann. 187. 

Oe Jackson v. Cummings, 15 Ill. 

33. Neb.—Johnson y. Hahn, 4 Neb. 
ie SBOuaP Sen v. Burhans, 61 N. 

Ohio.—Stambaugh v. “Carlin, 35 
OhioSt. 209. 

Tex.—Belden v. State, 46 Tex. 103. 

Wis.—Scheiber v. Kaehler, 5 N.W. 
817, 49 Wis. 291. 

[a] Reasons for failure to collect. 
—Where a return of delinquent lands 
contains no memorandum of the rea- 
sons assigned by the county treasur- 
er why the taxes on such lands could 
not be collected, the return is invalid. 
Stambaugh vy. Carlin, 35 OhioSt. 209. 

[b] Return of nulla bona.— Where 
the law requires the collector’s return ~ 
to certify that he has not been able 
to make the taxes due out of the per- 
sonal property of the several delin- 
quent owners, or that, after reason- 
able or diligent search, he has not 
been able to find personalty sufficient 
to satisfy such taxes, this fact is ju- 
risdictional, and a return which does 
not so state will not support a tax 
sale of the lands. Scheiber v. Kaehl- 
er, 5 N.W. 817, 49 Wis. 291. 

34. Parks v. Farrior, 61 So. 303, 
180 Ala. 394; Riddle v. Messer, 4 So. 
185, 84 Ala. 236; Beers v. People, 83 
Ill. 488; Karnes y. People, 73 Ill. 274; 
Fox v. Turtle, 55 Ill. 377; Morrill v. 
Swartz, 39 Ill. 108; Morgan v. Camp, 
16 Ill. 175; Pickett v. Hartsock, 15 
Ill. 279; Dickison vy. Reynolds, i2 N. 
W. 24, 48 Mich. 158; O’Connor v. Fin- 
negan, 62 N.W. 618, 60 Minn. 455; St. 
Anthony Falls Water Power Co. _v. 
Greely, 11 Minn. 321. 

[a] Ilustrations.—(1) Where the 
statute requires a list of the taxes 
which remain “unpaid and delinquent” 
at a specified date, a list of taxes 
which remain “delinquent or unpaid” 
is insufficient. O’Connor y. Finnegan, 
62 N.W. 618, 60 Minn. 455; St. An- 
thony Falls Water Power Co. vy. 
Greely, 11 Minn. 321. (2) Under Code 
(1907) § 2268, empowering the pro- 
bate court to sell land for delinquent 


| taxes on the collector’s report that he 


was unable to collect “without a sale 
thereof,” a report of a list of lands 


For later cases, developments and changes in the law see Annotations, same title and section number, 


i. =. 


§§ 1541-1542] 


an serve its intended purpose, that is, it must show 
the liability of a particular piece of property to 
the payment of a particular sum assessed as a tax 
on it and the fact that the tax remains delinquent.?® 
Surplusage will not invalidate a delinquent list,?® 
nor can it be collaterally attacked for mere irreg- 


ularities.*7 
Amendment. 


with the ecolleetor’s books.?8 


[§ 1542] (2) Description of Property. A delin- 
quent list which does not contain such a description 
of the land that it may be identified with reasonable 
certainty is insufficient,?® as where it fails to show 
whether the range in which the Jand lies is east or 
west ;*° but defects in the description may be cured 
Where well-understood abbre- 
viations are used, and a competent surveyor can 
locate the land from such descriptions, they are suf- 


by the judgment.*! 


on which taxes were due and unpaid, 
and which he had “been unable to 
collect,’’ was insufficient to give the 
court jurisdiction. Parks v. Farrior, 
61 So. 303, 180 Ala. 394. . 

{[b] Return held sufficient.—Job v. 
Tebbetts, 10 Ill. 376; Taylor v. Peo- 
ple. 7 Til. 349. 

[ce] In California, under Pol. Code 
§ 3885, providing that no assessment 
or act relating to the assessment or 
collection of taxes shall be illegal for 
informality, failure of the delinquent 
list to comply with the statutory 
form does not render the tax sale 
invalid. Smith v. City of Los Ange- 
les, 112 P. 307,158 Cal. 702; Carter 
v. Osborn, 89 P. 608, 150 Cal. 620; 
Davis ‘v.-Pacific Imp. Co.,. 70-P: 15, 
137 Cal. 245. 

35. U.S.—Ontario Land Co. v. Wil- 
fong, 162 F. 999 [rev on other grounds 
171 F. 51, 96 C.C.A. 293, and aff 32S. 
Ct. 328, 223 U.S. 543, 56 L.Ed. 544] 
(Washington statutes). 

Cal.—In re Rogers, 267 P. 729, 91 
Cal.App. 726. 

Ill.—Law v. People, 84 Ill. 142. 

N.Y.—Wood v. Knapp, 2 N.E. 632, 
100 N.Y. 109. 

Ohio.—Mathers v. Lewis, 18 Ohio 
Cir.Ct. 134, 9 OhioCir.Dec. 873. 

Pa.—Vandermark v. Phillips, 9 A. 
251, 2t6. Pa." 199. 

W.Va.—Metz v. Starcher, 56 S.E. 
196, 60 W.Va. 657, 116 Am.S.R. 925. 

[a] List held sufficient.—A sale 
not void because at the head of the 
page of the delinquent land book ap- 
peared the words ‘Suspended from 
Sale by the Sheriff,’ when on pre- 
ceding pages those words were can- 
celed, and “Delinquent for Nonpay- 
ment of Taxes’ was written in. 
Friedman vy. Craig, 87 S.E. 361, 77 W. 
Va. 223. 

[b] Explanatory note appended to 
the delinquent list is no part of the 


list. In re Rogers, 267 P. 729, 91 Cal. 
App. 726. : 
[c] Misrecital of date in explana- 


tory note appended to delinquent. list 
is not misleading, where the correct 
date appeared several places in the 
list, since the list was to be read as a 
whole. In re Rogers, 267 P. 729, 91 
Cal.App. 726. 

Particular facts to be shown: 
Description of property see infra § 

1542. 


Name of owner oe Suey 1543. 
Taxes due see infra é 

36. Woodyard v. Kuhn, 110 S.E. 
187, 89 W.Va. 670. : 

[a] Tlustration.—A list of lands 
delinquent is not rendered invalid be- 
cause of the inclusion of impertinent 
matter at the end thereof, such as a 
list of lands improperly entered, or a 
summary by districts of the amount 
of taxes delinquent to which is ap- 
pended the sheriff's affidavit required 
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; On application for judgment for 
delinquent taxes on.lands, the eourt may allow the 
delinquent list to be amended so as to correspond 
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ficient,** especially where the statute provides that 
in tax proceedings letters, figures, and characters 
may be used to denote townships, ranges, sections, ~ 
lots, or blocks, or parts thereof.** 
out anything to show to what they refer, do not 
constitute a sufficient deseription.*4 


But figures with- 
Where lands 


were assessed, taxed, and sold as town lots, when 


no survey, plat, or division of the town lots had been 
made or authorized by the owner, a sale by such 
description is void;#® but failura to include a de- 


seription of property in the delinquent list for the 


by statute and the order of the coun- 
ty court allowing such delinquent list, 
such unnecessary matters being mere- 
ly surplusage. Woodyard vy. Kuhn, 
110 S.B. 187, 89 W.Va. 670. 

37. Obst v. Ramsey County, 103 N. 
W. 893, 95 Minn. 128. 

38. People v. Green, 42 N.E. 163, 
158 Til. 594. 

39. U.S.—Ontario Land Co. v. Wil- 
fong, 162 F. 999 [rev on other grounds 
171 F. 51, 96 C.C.A. 298, and aff 32.S. 
Ct. 328, 223 U.S. 5438, 56 L.Ed. 544]. 

Ala.—Lowe v. Martin, 79 Ala. 366. 

Ark.—Geoodrich v. Darr, 256 S.W. 
868, 161 Ark. 514. 

Cal.—Chapman v. Zoberlein, 92 P. 
P88; 152 (Cal. 216; Davist Vv: > Pacific 
Imp: Co.,.70°P215;°137 Cal: 2455; Rol- 
lins v. Woodman, 49 P. 455, 117 Cal. 
516; Cordano v. Kelsey, 151 P. $91, 
28 Cal.App. 9. 

Ill.—People v. Illinois Cent. R. Co., 
107 N.E. 801, 267 Ill. 168; Sholl v. 
People, 61 N.E. 1122, 194 Ill. 24; Peo- 
ple v. Dragstran, 100 Ill. 286. 

Kan.—McWilliams v. Great Spirit 
Sprites Coz, 52 2... 905, “7 Kan. App. 


Ky.—Allen v. Robinson, 3 Bibb 326. 

La.—St. Paul v. Louisiana Cypress 
Lumber Co., 40 So. 906, 116 La. 585. 

Minn.—Foster v. Cochran, 137 N.W. 
968, 119 Minn. 206; Mahlum v. Thay- 
er, 101 N.W. 653, 93 Minn. 471; Na- 
tional Bond, ete., Co. v. Hennepin 
County, 97 N.W. 413, 91 Minn. 63; 
Davis v. How, 53 N.W. 1139, 52 Minn. 
157; Smith v. Kipp, 51 N.W. 656, 49 
Minn. 119; McQuade v. Jaffray, 50 
N.W. 233, 47. Minn. 326; Olivier v. 
Gurney, 44 N.W. 887, 43 Minn. 69; 
Knight v. Alexander, 37 N.W. 796, 38 
Minn. 384, 8 Am.S.R. 675; Kipp’ v. 
Fernhold, 33 N.W. 697, 37 Minn. 132; 
Knudson v. Curley, 15 N.W. 873, 30 
Minn. 433. 

N.Y.—Kane v. Brooklyn, 21 N.E. 
1053, 114 N.Y. 586. 

Ohio.—Groesbeck v. Mayer, 153 N.E. 
140, 20 OhioApp. 267. 

Or.—Noble v. Watrous, 165 P. 349, 
163 P. 310, 84 Or. 418; Burness v. 
Multnomah County, 60 P. 1005, 37 Or. 
460. : 

Pa.—Van Loon vy. Engle, 38 A. 77, 
271 Pa. 157%. 

Tex.—McCormick v. Edwards, 6 S. 
W. 32, 69 Tex. 106. 

W.Va.—Mosser v. Moore, 49 S.E. 
537, 56 W.Va. 478. 

Wis.—Van Ostrand v. Cole, 110 N. 
W. -891, 131 Wis. 446; N. Boyington 
Co. v. Southwick, 97 N.W. 903, 120 
Wis. 184. “ 

‘[a] Sale against individual share 
of land.—To give effect to a tax sale 
of an undivided share in a particular 
tract for nonpayment of taxes, the 
whole tract should be described on 
the tax books and delinquent hist un- 
der its proper legal subdivision, and 


year of sale will not invalidate the sale, where the 
description appeared in the addenda list attached 
thereto and to the notice of sale and could not prop- 
erly have appeared in the delinquent list on account 
of payment of taxes for previous years.*® 
proceedings are not invalid because the estate of 
the owner in the land is not stated.47 

Variance between delinquent list and assessment 
roll, A substantial variance in the quantity of land 


So the 


the value and amount of taxes set op- 
posite each share. Goodrich y. Darr, 
256 S.W. 868, 161 Ark. 514. 

[b] Sufficient to enable surveyor 
to locate lands.—A description in a 
delinquent tax list which is sufficient 
to enable a competent surveyor to lo- 
cate the land is sufficient. People v. 
International Salt Co., 84 N.E. 278, 
233 Ill. 223; Sholl v. People, 61 N.E. 
1122, 194 Ill. 24. 

[c] City and town lots.—Under 
Pol. Code § 3650 subd 2, authorizing 
description of city and town lots by 
“naming the city or town and the 
number of the lot and block, accord- 
ing to the system of numbering in 
such city or town,” a description of 
realty in a delinquent tax list as cer- 
tain numbered lots in a stated block 
is sufficient, although not referring 
to a map. Morton v. Sloan, 275 P. 
223, 96 Cal.App. 747. 

[d] Failure to repeat or use ditto 
marks.—The description of parcels of 
land is not insufficient because the 
section, township, .or range ,descrip- 
tions are not repeated or indicated by 
ditto marks for each parcel. Van Os- 
trand v. Cole, 110 N.W. 891, 131 Wis. 


446. 

[e] Description held sufficient.— 
Peterson v. Graham, 279 P. 553, 282 
P.1084,-13f Or. 290: 

[f] Statute construed.—The pri- 
mary purpose of Pol. Code § 3764, as 
it existed in 1917, was to give notice 
of: First, what property remained 
unredeemed or the sale of which to 
the state remained uncanceled; sec- 
ond, what property would be sold, for 
which a deed thereto could be given to 
the state; and the state does not au- 
thorize the collector to include in the 
delinquent list only such property as 
had been sold to the state five years 
previous to the publication of the list. 
Jacoby v. Wolff, 247 P. 195, 198 Cal. 
667. 

40. Noble v. Watrous, 165 P. 349, 
163 P. 310, 84 Or. 418. 

41. People v. Chicago, B. & Q. R. 
Co., 118 N.E. 59, 281 Ill. 500 (holding 
that objection that the delinquent list 
described all of the taxpayers’ prop- 
erty in the county was without merit, 
where judgment in each case was 
properly limited to that part of the 
property located in the town in which 
the particular tax was assessed). 

42. Sholl v. People, 61 N.H. 1122, 
194 Ill. 24. 

43. Washington Timber, etc,, Co. 
v. Smith, 76 P. 267, 34 Wash. 625. 

44, Knudson v. Curley, 15 N.W. 
873, 30 Minn. 433. 

45. State v. Several Parcels of 
Land, 124 N.W. 835, 86 Neb. 100. 

46. Scott v. Beck, 266 P. 951, 204 
Cal. 78 [superseding op 259 P. 933]. 

47. Friedman v. Craig, 87 S.E. 361, 
77 W.Va. 223. 
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as stated in the delinquent list and in the assess- 
ment roll invalidates the proceedings.*® 

Mere surplusage in the description, which cannot 
mislead, will not invalidate the proceedings.*® 

[§ 1543] (3) Name of Owner. Where the statute 
requires, as a further means of identification, that 
the delinquent list shall contain the names of the 
respective owners of the several parcels of land 
ineluded, if known,*° a defect in this particular will 
be fatal to the further proceedings.°1 So, where 
land is owned by and assessed to two persons jointly, 
a description of it which states that it is the prop- 
erty of one of them, by name, “et al.,” is insuffi- 
cient.®2 In some jurisdictions a statute requiring 
the owner’s name to be given in the delinquent list 
has been held to be merely directory,°* and an er- 
roneous statement of the owner’s name in such lst 
will not avoid the tax judgment where the land 
itself is correctly described.°* So a mere misspell- 
ing of its owner’s name is not a jurisdictional defect 
where the variation could not have misled him.®> 

[§ 1544] (4) Amount Due. Where the statute 
requires the delinquent list to contain a statement 
of the amount of taxes due on each parcel of land,®* 
an omission or error in such statement is generally 

48. Callbreath v. Hapney, 132 P. 


1143, 24 Colo.App. 202 (where assess- 
ment roll described quantity of land 


appear at all. 
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name of the owner is not required to 
It is elementary that 
no reference to the name of the own- 
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[§§ 1542-1544 


held to be a fatal defect,®? although,’ in jurisdic- 
tions where the delinquent list is not used as direct 
authority for the sale of land, but only as a foun- 
dation for judicial proceedings which are to cul- 
minate in a judgment ordering the sale,°® an omis- 
sion or error in stating the amount of taxes due 1s 
held to be, not a jurisdictional defect, but merely 
a matter of defense®®’ which the owner waives if 
he does not plead it.°° Unless the statute so pro- 
vides, the collector need not separate the total 
amount delinquent into its component parts;°* but, 
where the statute requires the list ‘to show sepa- 
rately the taxes due to the state and those due to 
the county or other municipality,°? a failure to 
comply therewith invalidates the proceedings.** 
The sums due may be shown in figures, but these 
must either be accompanied by the usual abbrevia- 
tions for dollars and cents or so arranged in col- 
umns separated by the customary ledger lines as to 
indicate clearly the denominations of money.®* 
Taxes, penalties, and costs.6° Under a statute 
requiring the amount of “taxes, penalties, and costs” 
to be placed “opposite each name and deseription,” 


‘all taxes, penalties, and costs applicable thereto 


should be placed opposite each description, and 


land could readily be ascertained by 
reference to the tax books); People 
v. Smith, 107 N.E. 615, 266 Tll. 344, 


as containing one hundred and sixty 
acres, while the delinquent list stat- 
ed the quantity to be sixty acres). 

49. Morton v. Sloan, 275 P. 223, 96 
Cal.App. 747 (references in the delin- 
quent.tax list addenda to assessment 
map “on file’ in offices wherein mere- 
ly deposited was mere surplusage). 

50. See statutory provisions. 

[a] Evidence of collector’s knowl- 
edge.—(1) There is no presumption 
that a county collector knows the 
names of the owners of real estate, 
except those whose names appear on 
his books. People v. Smith, 107 N.E. 
615, 266 Ill. 344. (2) Proof that the 
name of the ownet of delinquent prop- 
erty appears on the ccllector’s books, 
or that the name was given in a pre- 
vious delinquent list proposed by him, 
is competent to show that he knew 
the name of the owner. People v. 
Smith, supra. 

51. Fla.—Ropes v. Minshew, 41 So. 
538, 51 Fla. 299. 

Ill.—People v. Smith, 107 N.E. 615, 
ear Tll. 344; Halsey v. People, 84 Ill. 


La.—Le Seigneur v. Bessan, 26 So. 
865, 52 La.Ann. 187. 

N.Y.—Ritter v. Worth, 58 N.Y. 627 
mem [rev 1 Thomps.&C. 406]. But 
see Cromwell v. Nichols, 158 N.Y.S. 
556 (holding that failure of collec- 
tor’s return to give the name of the 
person failing to pay tax, as required 
by L. [1873] ¢'135 § 13, does not in- 
validate a sale for taxes of lots as- 
sessed by numbers pursuant to Rev. 
DSinpbetec bai tite2 9. § aot oe 

S.D.—Morrow vy. Riebe, 220 N.W. 
870, 53 S.D.- 330. 

Tenn.—Ex p. Thacker, 3 Sneed 344. 

52. Asper v. Moon, 67 P. 409, 24 
Utah 241. 

538. McQuade v. Jaffray, 50 N.W. 
233, 47 Minn. 326, 327. 

“Under our statute proceedings to 
enforce the collection of real estate 
taxes are purely in rem. They are 
against the land, and not against the 
owner. The notice is addressed, not 
to the persons named in the list as 
owners, but to all persons who have 
or.claim any interest in any of tthe 
tracts described ir the list; and they 
are notified that, in case of default, 
judgment will be entered, not against 
them personally, but against such 
pieces or parcels of land. The judg- 
ment is against the land, and the 


er is necessary in proceedings in rem. 
It is, however, a common practice in 
such proceedings to give the name of 
the owner, if known, ‘for frankness’ 
sake,’ to increase the chances of his 
attention being called to the notice. 
The provisions of our statute on the 
subject are but declaratory of this 
established practice, and are to be 
construed as merely directory.” Mc- 
Quade v. Jaffray, supra. 

54. McQuade v. Jaffray, supra. 

55. Friedman v. Craig, 87 S.E. 361, 
77 W.Va. 223 (“Fredman” instead of 
correct name ‘“Friedman’’). 

56. See statutory provisions. 

57. Goodrich v. Darr, 256 S.W. 868 
161 Ark. 514; California L. 
v. Weis, 50 P. 697. 118 Cal. 489; Mann 
v. People, 102 Ill. 346; Cole v. Van 
Ostrand, 110 N.W. 884, 131 Wis. 454. 

[a] MTllustration.—A statement of 
the amount of taxes, penalties, and 
costs as nineteen dollars and ninety 
cents, whereas the correct amount is 
nineteen dollars and forty cents, ren- 
ders the tax sale void. Warden. v. 
Broome, 98 P. 252, 9 Cal.App. 172. 

[b] ‘Tax sale of undivided share in 
particular tract is of no effect unless 
the whole tract is described on the 
-delinquent list under its proper legal 
subdivision, and the value and 
amount,of taxes set opposite each 
share. Goodrich v. Darr, 256 S.W. 
868, 161 Ark. 514. 

{c] Trifling error.—The fact that 
the delinquent list overstated the 
amount of taxes due, in one case by 
three cents and in another by four 
cents, will not invalidate the sale, the 
maxim “‘de minimis non curat lex” ap- 
phying: Colman v. Shattuck, 62 N.Y. 

58. See cases infra note 59. 

59. State v. Baldwin, 65 N.W. 80, 
62 Minn. 518; Whitney v. Wegler, 55 
N.W. 927, 54 Minn. 235; Collins v. 
Welch, 35 N.W. 566, 38 Minn. 62; Cof- 
fin v. Estes, 20 N.W. 357, 32 Minn. 
367; Kipp v. Dawson, 17 N.W. 961, 18 
N.W. 96, 31 Minn. 3738; Darling v. 
Purcell, 100 N.W. 726, 13 N.D. 288. 

60. See cases supra note 59. 

Pleading in proceedings for judg- 
ment generally see infra § 1562. 

61. Sawyer v. Wilson, 99 S.W. 389, 


81 Ark. 319 (holding that failure to: 


separate state, county, and other tax- 
es was immaterial since the taxes and 
amount of each charged against the 


62. See statutory provisions. 

63. Fox v. Turtle, 55 Ill. 377; Mor- 
rill v. Swartz, 39 Ill. 109. 

64. Ark.—Sawyer v. Wilson, 99 S. 
W. 389, 81 Ark. 319. 

Cal.—Carter v. Osborn, 89 P. 608, 
150 Cal. 620 

Mich.—Muirhead v. Sands, 69 N.W. 
8265) 11 Mich S43 iio 

Minn.—Stein v. Hanson, 109 N.W. 
821, 99 Minn. 387; Choteau v. Hunt, 
46 N.W. 341, 44 Minn. 173; Bonham 
v. Weymouth, 38 N.W. 805, 39 Minn. 
92; Collins v. Welch, 35 N.W. 566, 38 
Minn. 62. ‘ 

Mo.—Raley v. Guinn, 76 Mo. 263. 

[a] Delinquent. lists held suffi- 
cient.—(1) A tax sale is not invalid 
because there is nothing in connec- 
tion with figures, in the delinquent 
list under the head of fees and valua- 
tion of the land, to indicate specifical- 
ly that they are intended to denomi- 
nate sums of money, since, lands be- 
ing assessed in dollars and cents, tax- 
es being payable in money, and it be- 
ing common knowledge that dollars 
are expressed in the whole numbers 
and cents and mills decimally, the sig- 
nificance of the figures is clear. Saw- 
yer v. Wilson, 99 S.W. 389, 81 Ark. 
319. (2) A tax sale is not void be- 
cause in the delinquent list the 
amount due was indicated only by the 
word “amount,” and immediately un- 
der it the figures “4 00,’ without any 
dollar sign, but with a, space between 
the figure four and the two ciphers, 
as they usually appear when intend- 
ed to mean dollars. Carter y. Osborn, 
89 P. 608, 150 Cal. 620. (3) A list is 
sufficient, although the dollars and 
cents are not indicated by the figures 
purporting to state the amount charg- 
ed against the property where there 
is a note at the foot of the list fully 
explaining the figures. Chapman vy. 
Zoberlein, 92 P. 188, 152 Cal. 216. (4) 
Where the dollar mark was not pre- 
fixed to the numerals representing the 
dollars and cents but the meaning 
and use of the numerals were ex- 
plained in the publication itself, as 
fully as though the figures had been 
preceded by the dollar sign. Fox vy. 
Wright, 9f P. 1005, 152° Cal. 59. 

65. Penalties generally see infra 
§§ 2104-2164. 

Inclusion of penalties in judgment, 
although not set out in delinquent 
list see infra § 1573. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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where there are several pieces of property separately 
assessed and described, the statute is not complie 
with by adding together the total amount due there- 
on on account of the several charges of taxes, pen- 
alties, and costs, and stating the same in one ag- 
gregate amount.°* So a delinquent list, under such 
statute, is insufficient to sustain a sale, where it 
stated the amount of taxes and costs, but not the 
amount of penalties,°’ or inserted the words “taxes, 
percentage, and costs” in place of the statutory 
words.** But it has been held that, where a de- 
linquent assessment roll shows on its face that the 
amount for which the property was sold included 
penalties and costs, stating each item separately, an 
objection that the published delinquent list made 
no mention of penalties is without merit.®® 

[§ 1545] (5) Period for Which Taxes Due or 
Delinquent. Statutory provisions requiring the list 


to show for what years the taxes are delinquent?°- 


should be complied with,7! but such requirement 
has been held to refer only to taxes delinquent for 
the current year, and not to back taxes.72 Ordi- 
narily the delinquent list includes only the taxes 
becoming delinquent in the current year,7* unless 
the statute authorizes the inclusion of taxes delin- 
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quent for prior years.74 Trifling defects or tech- 
nical omissions in stating the period for which the 
taxes were unpaid will not invalidate the tax sale,?* 
and, where taxes were in arrears for a number of 
years, a mistake in stating the commencement and 
end of such period was held immaterial.7® 

[§ 1546] c. Verification and Certification. Some 
of the statutes require that the collector’s return 
of delinquent lands shall be attested by him under 
oath,’7 and under such a statute a tax sale can- 
not lawfully be made without an attestation of the 
list substantially in the form prescribed by law;78 
but attestation is not neeessary unless required by 
statute,*® and some authorities have held that fail- 
ure to comply with a statute requiring verification 
of the list will not affect the jurisdiction of the 
court to proceed.*® It is also and equally essential 
that the affidavit shall be sworn to before an officer 
duly authorized to administer the oath.8! But. fail- 
ure of the officer before whom the list is verified 
to affix his signature to the jurat is a mere irreg- 
ularity which does not vitiate subsequent proceed- 
ings.°2 A statutory requirement that the delinquent 
list shall be certified by the clerk of the court or 
some other officer designated for the purpose®* is 


66. Southern California Bond, etc., 
Corp. v. Mathes, 276 P. 1013, 206 Cal. 
749 [rev (App.) 269 P. 964]; Gott- 
stein v. Kelly, 276 P. 347, 206 Cal. 
742 [adopting op. (App.) 269 P. 940]; 
Ripp v. Danielson, (Cal.App.) 292 P. 
155. 

[a] In North Dakota, under L. 
(1897) ¢ 67 § 1, the tax list need not 
embrace a separate statement of the 
penalty and interest, but these should 
be stated in one lump sum with the 
original tax. Cass County v. Security 
Imp. Co., 75 N.W..775, 7 N.D. 528. 

67. Knoke v. Knight, 273 P. 786, 
206 Cal. 225; Myran v. Smith, (Cal. 
App.) 4 P.(2d) 219; Snodgrass v. 
Bell, 261 P. 497, 86 Cal.App. 664; Bus- 
senius v. Warden, 236 P. 371, 71 Cal. 
App. 717. See Stuart v. Smith, 262 P. 
348, 87 Cal.App. 552 (rule held inap- 
plicable to facts of case). 

Gottstein v. Kelly, 276 So. 347, 


68. 
206 Cal. 742 [adopting op (App.) 269 
RP. 940]. 

69. Bell v. Brigance, 240 P. 50, 


74 Cal.App. 322. 


70. See statutory provisions. 

71. “People v. Smith, 107 N.E. 615, 
266 Ill. 344. 

[a] Sufficiency of statement.—A 


statement in a notice preceding the 
delinquent list, that the lands in the 
list which follows were delinquent for 
the taxes and assessments for 1913 is 
equivalent to a statement that all of 
the lands and lots in the list were de- 
linquent. for that year. - People v. 
Smith, 107 N.E. 615, 266 Ill. 344. : 
[b] ‘In Iowa the statute requiring 
entry of the year or years for which 
delinquent taxes remain due and un- 
paid’ expressly provides that failure 
to comply with the requirement ren- 
ders the tax sale invalid. Gardner v. 
Early, 28 N.W. 427, 69 Iowa 42. 
Chambers v. People, 113 Ill. 


73. Brown County v. Winona, etc., 
Land Co., 37 N.W. 949, 38 Minn. 397. 

74 Brown County v. Winona, etc., 
Land Co., supra. 

[a] Statutory authority for in- 
cluding back taxes is found in Minne- 
sota under Gen. St. (1878) c 11 §§ 70, 
75, 1138. Brown County 'v. Winona, 
ete., Land Co., 37 N.W. 949, 38 Minn. 
397. 

75. Saranac Land, etc., Co. v. Rob- 
erts, 101 N.E. 898, 208 N.Y. 288. 

[a] Wlustration.— Where county 
treasurer’s certificates of unpaid tax- 
es, were dated January 23, 1867, and 
March 4, 1870, it was not material that 


he failed to insert the final numeral 
in the body of the certificates to show 
the year for which the taxes were un- 
paid, after the figures ‘186,’ ete. Sa- 
ranac Land & Timber Co. v. Roberts, 
101 N.E. 898, 208 N.Y. 288. 

nano Doe v. Smith, 9 U.C.Q.B. (Ont.) 


77. See statutory provisions. 

78. Mich.—Seymour v. Peters, 35 
N.W. 62, 67 Mich. 415; Upton vy. Ken- 
neédy; ~36) Mich.” 215; 

Ohio.—Stambaugh v. Carlin, 35 Ohio 
St. 209; Skinner v. Brown, 17 OhioSt, 
33; Ward v. Barrows, 2 OhioSt. 241; 
Hollister vy. Bennett, 9 Ohio 83; Win- 
der v. Sterling, 7 OhioPt. II 190. 

Or.—Hughes y. Linn County, 60 P. 
843,37 Or. 110. 

W.Va.—Leach yv. Weaver, 124 S.E. 
505, 97 W.Va. 72; Lemmon vy. Scaggs, 
102. S.E. 122, 85 W.Va. 470; Miller 
v. Parsons, 97 S.E. 413, 83 W.Va. 47; 
Plaster v. Harman, 74 S.E. 905, 70 
W.Va. 634; Ritchie Lumber Co. v. 
Nutter, 66 S.E. 646, 66 W.Va. 444; 
Wilkinson vy. Linkous, 61 S.E. 152, 
64 W.Va. 205; Devine vy. Wilson, 60 8. 
E. 351, 68 W.Va. 409. 

Wis.—Cotzhausen vy. Kaehler, 42 
Wis. 332. 

[a] Defect not cured.—(1) Where 
the list had not been sworn to by the 
sheriff nor acted on by the court, the 
defect was not cured by the action of 
the sheriff in verifying the return on 
a subsequent day after the court had 
adjourned, although it was the day 
following the action of the court 
thereon. Lemmon y. Scaggs, 102 S.E. 
122, 85 W.Va. 470. (2) A certificate 
from the state auditor, recorded in 
the clerk of the county court’s office 
after a tax deed waS made showing 
that the sheriff or collector did in 
fact append an oath to the delinquent 
list, as required by Code c 30 § 21, 
will not cure defective recording by 
the county clerk, nor make the tax 
deed effective to convey title. Leach 
v. Weaver, 124 S.E. 505, 97 W.Va. 
2. 


[b] Statement in order approving 
list.—Although an order of a county 
court approving a list states that it 
was verified by affidavit, if the list 
itself shows that it was not verified, 
it and a tax deed under it are void. 
Plaster vy. Harman, 74 S.E. 905, 70 W. 
Va. 634. 

{c] Time of making affidavit.—A 
tax deed is not invalid because the 
sheriff’s affidavit was made on the 
day the list was allowed by the court. 


Friedman y. Craig, 87 S.E. 361, 77 W. 
Va. 2238; 

[d] In California, under Pol. Code 
§ 3885, providing that no assessment 
or act relating to the assessment or 
collection of taxes shall be illegal for 
informality, a tax sale is not invalid 
because the published delinquent list 
was not verified by affidavit. Smith 
years Angeles, 112 P. 307, 158 Cal. 

[e] Im fllinois (1) the rule stated 
in the text has been followed. West- 
on vy. People, 84 Ill. 284 (where there 
was a substantial compliance); Peo- 
ple v. Otis, 74 Ill. 384 (where affida- 
vit materially differing from that re- 
quired by statute was held insufficient 
to give court jurisdiction to render 
judgment). (2) But it has been held 
that omission of an affidavit of de- 
linquency to a road tax list is not a 
jurisdictional defect. Chicago, ete., 
R. Co. v.. People, 50 N.E. 1057, 174 
Ill. 80; Wabash R.,Co. v. People, 28 
N.E. 57, 138 Ill. 316. See generally 
Highways § 498. 

79. Hooker y. Southwestern Im- 
provement Ass’n, 150 S.W. 398, 105 
Ark. 99; Bivens v. Henderson, 86 N. 
EK. 426, 42 Ind.App. 562; Kane v. 
Brooklyn, 21 N.E. 1053, 114 N.Y. 586; 
Hollister v. Bennett, 9 Ohio 83. 

[a] Statute construed.—Under the 
charter of Brooklyn, requiring the tax 
collector to make a return to the reg- 
istrar of arrears of all unpaid taxes 
levied in the previous year on sheets 
corresponding in size and ruling, and 
requiring such registrar to cause such 
sheets to be bound in a volume, it is 
not requisite that any certificate shall 
be made, or that the return shall be 
authenticated in any manner. Kane 
v. Brooklyn, 21 N.H. 1058, 114 N.Y. 
586. e 


Cook y. John Schroeder Lum- 
ber Co., 88 N.W. 971, 85 Minn. 374; 
Bennett v. Blatz, 46 N.W. 319, 44 
Minn. 56; Mille Lacs County v. Mor- 
rison, 22 Minn. 178; State v. Schooley, 
84 Mo. 447; Peck v. Hast Tennessee 
Lumber, etc., Co., (Tenn.Ch.A.) 53 S. 
W. 1107. 

81. Tabor v. People, 84 Ill. 202; 
Hough v. Hastings, 18 Ill. 312; Ma- 
lony v. Mahar, 2 Dougl. (Mich.) 432; 
Harmon vy. Stockwell, 9 Ohio 93; Wil- 
kinson v. Linkous, 61 S.E. 152, 64 W. 
Va. 205. 

82. Saranac Land & Timber Co. v..» 
Roberts, 101 N.E. 898, 208 N.Y. 288. 

83. See statutory provisions. 


80. 
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mandatory,** and the same is true of a provision 
as to the time when the certificate shall be made.*° 
“An order of court attached to a delinquent list, re- 
citing that the foregoing list is found to be correct 
and is allowed, together with the certificate of the 
clerk admitting the list and order to record in the 
delinquent land books sufficiently identifies the same 
as the list acted on by the court.*® 

[§ 1547] d. Filing and Recording.*? 
requiring the delinquency list to be filed or recorded 
in the office of the courty clerk or some other pub- 
lie office’* is mandatory, and compliance with its 
provisions is essential to a valid tax sale of the 
lands affected, if the record is intended as official 
evidence of the facts recited in the list, or as no- 
tice, or as the foundation for process against the 


. 84 U.S.—Ontario Land Co. v. Wil- 
fong, 162 F. 999 [rev on other grounds 
L7t 8, 51,, 96 C.C.A.. 293, and. aff 32 
S.Ct. 328, 223 U.S. 543, 56 L.Ed. 544]. 

Ark.—Hewett v. Ozark White Lime 
‘Co., 180 S.W. 199, 120 Ark. 528; John- 
son v. Elder, 121 S.W. 1066, 92 Ark. 
30; Frank Kendall Lumber Co. v. 
Smith, 112 S.W. 888, 87 Ark. 360; Boyd 
v. Gardner, 106 S.W. 942, 84 Ark. 567; 
aa v. Gardner, 86 S.W. 426, 74 Ark. 

Se 

H1l.—Glos v. Cass, 82 N.E. 827, 230 
Ill. 641; McCraney v. Glos, 78 N.E. 
921, 222 Ill. 628; Glos vy. Dyche, 73 N. 
E. 757, 214 Ill. 417; Glos v. McKer- 
lie, 72 N.E..700, 212 Ill. 632; Glos v. 
Randolph, 27 N.E. 941, 138 Ill. 268. 

Mich.—Auditor-Gen. v. Keweenan 
Assoc., 65 N.W. 288, 107 Mich. 405. 

Neb.—Whelen vy. Stilwell, 93 N.W. 
189, 4 Neb. (Unoff.) 24. 

N.Y.—Kane y. Brooklyn, 1 N.Y.S. 
306, 48 Hun 618 [aff 21 N.E. 1053, 
114 N.Y. 586]. 

85. American Ins. Co. v. Danne- 
hower, 115 S.W. 950, 89 Ark. 111; Glos 
v. Cass, 82 N.E. 827, 230 Ill. 641. 

[a] Thus failure to make and re- 
cord the delinquent list before the 
day of sale as required by statute in- 
validates the sale. American Ins. 
Co. vy. Dannehower, 115 S.W. 950, 89 
Ark. 111; Townsend v. Penrose, 105 
S.W. 588, 84 Ark. 316; Hunt v. Gard- 
ner, 86 S.W. 426, 74 Ark. 583. 

[b] Statute construed.—(1) Under 
Hurd Rey. St. Ill. (1905) c 120 § 194, 
providing that the county clerk shall 
carefully examine the delinquent list 
on which judgment for taxes has been 
rendered “fon the day advertised for 
sale,’ and shall make a certificate 


“which shall be process on which all! 


real property shall be sold for tax- 
es,” a certificate made on any other 
day than the day advertised for sale 
is void, and a sale and tax deed based 
thereon is void; and when the certifi- 
cate is dated, the date is evidence of 
the time when the certificate was 
made. Glos v. Cass, 82 N.E. 827, 230 
Ill. 641; McCraney vy. Glos, 78 N.E. 
921, 222 Ill. 628; Glos v. Dyche, 73 N. 
EH. 757, 214 Ill. 417; Glos v. Hanford, 
72 N.E. 439, 212 Ill. 261; Glos v. Glea- 
son, 70 N.E. 1045, 209 Ill. 517; Kep- 
ley v. Fouke, 58 N.E. 308, 187 Ill. 162; 
Kepley v. Scully, 57 N.E. 187, 185 Il. 
52. (2) When the certificate is dat- 
ed, the date is evidence of. the time 
when the certificate was made. . Glos 
v. Dyche, supra; Glos y. Hanford, 
supra; Kepley v. Scully, supra. 

86. Woodyard v. Kuhn, 110 S.E. 
187, 89 W.Va. 670. 

87. Time of making or filing see 
supra § 1541. 

88. See statutory provisions, 

89. U.S.—Martin y. Barbour, 11 S. 
Ct. 944, 140 U.S. 634, 35 L.Ed. 546. 

Ark.—Brown y. Townsend, 265 S.W. 
652, 167 Ark. 677; Johnson y. Elder, 
121 S.W. 1066, 92 Ark. 30; Frank Ken- 
dall Lumber Co. v. Smith, 112 S.W. 
888, 87 Ark. 360; Boyd v. Gardner, 106 
S.W. 942, 84 Ark. 567; Earle Imp. Co. 
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(1) Publication. 


[§§ 1546-1548 


land;*® but otherwise if the record is only intended 
for the purpose of preserving the list.°°: 
[§ 1548] e. Publication and Proof Thereof**— 


Publication of the delinquent list, 


when required by statute,®? is generally an essen- 
tial step in the collection of the taxes, being de- 
signed to give notice of the fact of delinquency and 


the amount due, particularly to nonresident and 


A’ statute 


v. Chatfield, 99 S.W. 84, 81 Ark. 296; 
Magness v. Harris, 98 S.W. 362, 80 
Ark. 583. 

Fla.—Cameron Vv. ROq SO: 
389, 70 Fla. 300. 

La.—Tensas Delta Land Co. v. 
Fleisder, 62 So. 129, 182 La. 1021; 
Finney v. Gulf States Land, etc., Co., 
86..So. 814, 112 La. 949; George Vv. 
Cole, 33 So. 784, 109 La. 816. ‘ 

Mich.—Alcona County v. Auditor- 
Gen., 101 N.W. 657, 138 Mich. 491. 

Miss.—Weiner y. Dickerson, 33 So. 
971, 82 Miss. 63. 

N.H.—Homer vy. Cilley, 14 N.H. 85. 

Ohio.—Kellogg v. McLaughlin, 8 
Ohio 114. 

W.Va.—Shrewsbury v.-Horse Creek 
Coal Land Co., 88 S.E..1052, 78 W.Va. 
182; Ritchie Lumber Co. v. Nutter, 
66 S.E. 646, 66 W.Va. 444. 

[a] Sufficiency of record.—(1) To 
constitute a ‘complete and valid delin- 
quent return the sheriff must not only 
make up such list and verify it as 
required by statute, but it must be 
laid by him before and acted on by 
the county court, as required by Code 
(1913) e@ 30 § 24 (§ 1046), which ac- 
tion must be made to appear by rec- 
ord, as court can only speak by its 
record. Miller v. Parsons, 97 S.E. 413, 
83 W.Va. 47. (2) Filing in the coun- 
ty clerk’s office of the list of delin- 
quent lands, which is not attested by 
the clerk or adopted by him as his 
act by some memorandum of record, 
signed by him or his deputy, is not a 
recordation of such list. Ritchie 
Lumber Co. v. Nutter, 66 S.E. 646, 66 
W.Va. 444. 

[b] Allowance by court.—It is im- 
material that the list was allowed at 
a special term of the county court, 
and the notice thereof contained no 
reference to the proposed filing by the 
sheriff. Friedman v. Craig, 87 S.E. 
361, 77 W.Va. 223. 

{c] In Illinois objection that no 
copy of the paper containing the de- 
lingquent list is filed and presented to 
the county court at the time judg- 
ment for delinquent taxes is prayed 
for is a valid objection to the juris- 
diction of the court, unless waived by 
appearing and defending on the mer- 
its. People vy. Scheifley, 96 N.E. 890, 
252 Ill. 486. 

90. U.S.—Harmon vy. Steed, 49 F. 
779 [rev 59 F. 962, 8 C.C.A. 414]. 

Oe aia as v. People, 98 Ill. 

Mich.—Auditor-Gen.: vy. Keweenan 
Assoc., 65 N.W. 288, 107 Mich. 405. 

Mo.—State v. Hutchinson, 22 S. 
W.. 785, 116 Mo. 399. 

Egan v. Fisher, 13 U.C.C.P. 


[a] In Washington it has been 
held that failure to file the original 
certificate of delinquency in the 
clerk’s office before the issuance and 
service of summons in a tax fore- 
closure suit did not deprive the court 
of jurisdiction or render a sale in such 
suit invalid. Ontario Land Co. v. 
Walfong,, 32° SiCt. 328,223 {UnSans4ey 


Rogers, 


absentee owners,?* although under some statutes the 
requirement is not mandatory.®* A substantial va- 
riance, between the original list and the list as pub- 
lished will be fatal to the further proceedings,?® 
as will the \inclusion of an illegal tax as part of 
the amount due.®® 
mislead or injure the taxpayer will not invalidate 
the proceedings;°7 and, under a statute providing 


But trifling errors which do not 


56 L.Ed. 544 [aff 171 F. 51, 96 C.C.A. 
293]; Reese v. Thurston County, 283 
P. 170, 1738, 154-Wash. 617. (“It 1s to 
be regretted that such irregularities, 
which could easily be avoided, do oc- 
cur. However, aS we have said in 
several cases, these are proceedings 
in rem and regulations attending the 
collection of public revenue. The re- 
lation of the citizen to such matters 
is somewhat different from his rela- 
tion to ordinary contractual obliga- 
tions. He must take notice that by 
law his property is assessed every 
year; that the tax is due and delin- 
quent at a fixed time, is a lien upon 
his land, and, if not paid, that the 
lien shall be enforced by foreclosure 
proceedings and in the manner pro- 
vided by statute’); Miller vy. Hender- 
son, 96 P. 1052, 50. Wash. 200. To 
same effect Washington Timber, etc., 
Co. v. Smith, 76 P. 267, 34 Wash. 625. 

91. Compensation of newspapers 
for printing list see Newspapers § 55 
et seq. cred 

Publication of notice of: 
Proceedings for judgment see infra 

§§ 1559, 1560. 

Sale see infra § 1594. 

92. See statutory provisions. 

[a] Im California the act of 1858 
dispensed with publication of the de- 
linguent list required by the act of 
1857. Moore v. Patch, 12 Cal. 265. 

93. U.S.—Parker y. Rule, 9 Cranch 
64, 3 L.Ed. 658. ; 

Ark.—Walter v. Swaim, 154 S.W. 
511, 107 Ark. 242; Frank Kendall 
Lumber Co. v. Smith, 112 S.W. 888, 87 
Ark. 360. 

Me.—Hatch y. Hollingsworth & 
Whitney Co., 93 A. 541, 113 Me. 255. 
Wi Bas ere hee, v. Mullins, 5 Hayw. 

Wis.—Caseville Inv. Co. v. Berg, 229 
N.W. 532, 201 Wis. 144. 

[a] Statute construed.—The words 
“weekly for two weeks” in the stat- 
ute means two weeks in succession. 
Walter v. Swaim, 154 S.W. 511, 107 
Ark. 242. ) 

94. Kansas City, etc., R. Co. v. 
Rochester Independent School Dist., 
(Tex.Civ.App.) 292 S.W. 964. 

[a] Thus a statute providing that 
the delinquent tax list may be pub- 
lished, but that nonpublication is no 
defense to a suit for taxes, makes 
publication discretionary. Kansas 
City, M. & Ry. Co. of -Texas= y. 
Rochester Independent School Dist., 
(Tex.Civ.App.) 292 S.W. 964. 

95. Darling v. Purcell, 100 N.w. 
726, 13 N.D. 288 (where, however, it 
is also held that variations in matters 
of mere phraseology or arrangement. 
which do not affect the substance and 
are not misleading as to the facts 
which the statute requires to be stat- 
ed in the list, are not fatal to its va- 
lidity). 

96. Clarke v. Strickland, 5 F.Cas. 
No. 2,864, 2 Curt. 439. 

97. People v. Stephens, 103 


N.E. 
584,261) 0, 124s: 


For later cases, developments and changes in the law see Annotations, same title and section number. . 


§§ 1548-1549] 


ae 


that no mistake in the name of the owner of real 
property shall render the assessment invalid, a mis- 
take in printing the owner’s name in the publica- 
tion of the delinquent list is immaterial.°8 A stat- 
ute providing for the publication of the delinquent 
list does not require the affidavit of the auditor, 
returned with the list, to be published with it.°® 

Times, length, and continuity of publication. 
Statutory provisions as to the number of times the 
list shall be published or the length and continuity 
of publication, or the completion of publication 
before a prescribed date,t should be complied with 
to render further proceedings valid,? although in 
some jurisdictions such provisions have been held 
to be merely directory.* 

Waiver of want of, or defects in, publication. 
Where the landowner appears in proceedings for 
judgment against delinquent lands, and makes de- 
fense to the merits, it is immaterial whether the 
notice given by the advertisement was defective or 
not, or whether there was any advertisement at 
all.4 
’ Restraining illegal publication.’ A taxpayer may 


“sue to enjoin the county auditor from causing the 


98. Schainman y. All Persons, 275]538. 
P.4225, 276 P. 213, 96 Cal.App:. 753 


instead of ‘“Sessions’’). 3. 
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delinquent list to be published contrary to express 
statutory provisions directing the mode of publica- 
tion and the newspapers in which such list shall be 
published,® and an appeal by complainant from an 
order allowing the claim of a newspaper for publish- 
ing the list does not afford him an adequate rem- 
edy.’, 

[§ 1549] (2) Designation of, and Requirements 
as to, Newspaper.’ Statutory provisions as to the 
mode of selecting or designating the newspaper in 
which the delinquent list is to be published, and as 
to what officers shall make the designation,? must 
be followed.1° The designation must be made with- 
in the time limited;!1 and if there is no official ae- 
tion of this kind, or if an attempted designation 
is too indefinite or informal to meet the require- 
ments of the statute, it invalidates the further pro- 
ceedings founded on such publication.!2 So, where 
the statute so, requires,!® it is essential to the va-— 
lidity of the proceedings that a certified copy of 
the resolution designating the newspaper shall be 
filed or deposited with the clerk of the eourt.t1* The 
medium of publication selected must answer the de- 
scription of a ‘“newspaper’’!® and be printed in the 


128, 348, 68 Minn. 53; Banning v. Mc- 


: ) Time and number of publications of | Manus, 53 N.W. 635, 51 Minn. 289; 
(printing owner’s name as “Sissions,” | notice of sale see infra § 1597. 


Reimer v. Newel, 49 N.W. 865, 47 


Kipp v. Dawson, 17 N.W. 961,] Minn. 237; Emmons County vy. Bis- 


Name of owner in original list see 
Supra § 1543. 

99. Chouteau v. Hunt, 46 N.W. 
341, 44 Minn. 173. ; 

1. See statutory provisions. 

2. Ark.—Laughlin y. Fisher, 218 
S.W. 199, 141 Ark. 629; Byrne v. Less, 
122 S.W. 635, 92 Ark. 211; Sawyer 
v. Wilson, 99 S.W. 389, 81 Ark. 319; 
Thweatt v. Howard, 59 S.W.- 764, 68 
Ark. 426; Townsend vy. Martin, 17 S. 
W. 875, 55 Ark. 192; Pennell v. Mon- 
roe, 30 Ark. 661. 

Cal.California L. & T. Co. v. Weis, 
50 P. 697, 118 Cal. 489; Stuart v. 
Smith, 262 P. 348, 87 Cal.App. 552. 

Ga.—Bentley v. Shingler, 36 S.E. 
aoe 111 Ga. 780; Rish v. Ivey, 76 Ga. 
vt 


Ind.—Doe y. Flagler, 1 Ind. 542, 
Smith 404. 

Me.—United Copper Min., etc., Co. v. 
Franks, 27 A. 185, §5 Me. 321. 

Mich.—Walker vy. Detroit, 101 N.W. 
809, 138 Mich. 538. ° 

Mont.—Conklin y. Cullen, 74 P. 72, 
29 Mont. 38. 

N.Y.—Ford v. Agor, 204 N.Y.S. 219, 
123 Misc. 214. ! 

Ohio.—Magruder y. Esmay, 35 Ohio 
St221. 

[a] Sufficiency of publication.— 
(1) Under Kirby Dig. § 7085, requir- 
ing the delinquent tax list to be pub- 
lished weekly for two weeks between 
the second Monday in May and the 
second Monday in June in each year, 
“weekly for two weeks” means two 
weeks in succession, and a biweekly 
publication did not comply with the 
statute. Byrne v. Less, 122 S.W. 635, 
92 Ark. 211. (2) Under such section 
a tax sale made only ten days after 
publication of notice is void. Laugh- 
lin v. Fisher, 218 S.W. 199, 141 Ark. 
629. (3) Publication begun on No- 
vember 8 of a list of lands delinquent 
in Putnam County for taxes was not 


a compliance with the reqhirement of 


L. (1900) ¢ 180 § 6, directing the coun- 
ty treasurer, immediately after Au- 
gust 1, to publish a list of land charg- 
ed with. unpaid taxes. Ford v. Agor, 
204 N.Y.S. 219, 128 Mise. 214. (4) 
Under a provision that the tax roll 
shall be delivered July 1, and that 
“forthwith” six days’ notice by pub- 
lication in the official daily paper 
shall be given, which shall be a de- 
mand for payment, the publication on 
the first seven days of the month, 
except July 4, is sufficient. Walker 
yv. Detroit, 101 N.W. 809, 138 Mich. 


18 N.W. 96, 31 Minn. 373. 
4 People v. Southern Gem Co., 163 
N.E.. 825, 332) Til.) 370. 
. Res i sale see infra §§ 
1583-1591. 


6 Bloomfield Democrat yv. Board 


of Comr’s of Greene County, (Ind.. 


App.) 177 N.E. 361. 

7 Bloomfield Democrat v. Board 
of Com’rs of Greene County, supra. 

8. For publication of notice of sale 
see infra §§ 1594, 1595. 

9. See statutory provisions. 

10. Wren v. Nemaha County, 24 
Kan. 301; Minnesota Debenture Co. 
v. Scott, 119 N.W. 391, 106 Minn. 32; 
Hall v. Ramsey County, 14 N.W. 263, 
30 Minn. 68; In re Troy Press Co., 
100 N.Y.S. 516, 115 App.Div. 25 [aff 
79 N.E. 1006, 187 N.Y. 279]; State 
v. Purdy, 44-P. 857, 14 Wash. 343. 

[a] At adjourned meeting.—Under 
Gen. St. (1894) § 1581, providing that 
a newspaper for publication of the 
delinquent list shall be designated by 
the county commissioners at their 
annual meeting in January, the desig- 
nation is valid if made at an ad- 
journed meeting. Minnesota Deben- 
ture Co. v. Scott, 119 N.W. 391, 106 
Minn. 32. 

{[b] Sufficiency of designation.— 
(1) Where a certified copy of a reso- 
lution recommended the acceptance of 
the bids of the Minneapolis Tribune 
for the publication of the delinguent 
list, and that the contract be award- 
ed to ‘‘them” on the filing of a prop- 
er bond, and the resolution was adopt- 
ed, it was not insufficient, as any per- 
son of ordinary: intelligence would 
have understood that the Minneapolis 
Tribune had been designated. Minne- 
sota Debenture Co. vy. Scott, 119 N.W. 
391, 106 Minn. 32. (2) But a resolu- 
tion awarding a contract to publish 
a delinquent tax list to the publisher 
of a paper, without naming the news- 
paper, did not properly designate the 
newspaper in which to publish the 
list, and did not give the court juris- 
diction to enter the judgment in the 
tax proceedings. Foster v, Gage, 136 
N.W. 299, 117 Minn: 499. 

[c] Selection . among  bidders.— 
Where the law requires the proper 
officers to designate the newspaper 
making the lowest bid, they may des- 
ignate one of several papers, whose 
bids are the same and lower than any 
other made. Godfrey v. Valentine, 48 
N.W. 325, 45 Minn. 502. 

11. Finnegan y. Gronerud, 65 N.W. 


marck First Nat. Bank Lands, 84 N. 
Wiles o Ol Nas Soe 

12. Reimer v. Newel, 49 N.W. 865, 
47 Minn. 237; Godfrey v. Valentine, 
48 N.W. 325, 45 Minn. 502; Merriman 
v. Knight, 45 N.W. 1098, 43 Minn. 493; 
Brown v. Corbin, 42 N.W. 481, 40 
Minn. 508; Knight v. Alexander, 37 
N.W. 796, 38 Minn. 384, 8 Am.S.R. 675; 
Russell y. Gilson, 31 N.W. 692, 36 
Minn. 366; Eastman v. Linn, 2 N.W. 
693, 26 Minn. 215; Conklin v. Cullen, 
74 P. 72, 29 Mont. 38; State v. Cronin, 
106 N.W. 986, 75 Neb. 738; Cass Coun- 
ty v. Security Imp. Co., 75 N.W. 775, 
7 N.D. 528. 

13. See statutory provisions. 

14. Glos v. Hanford, 72 N.E. 439, 
212 Ill.:261; Chadbourne v. Hartz, 101 
N.W. 68, 93 Minn. 233; Kipp v. Daw- 
son, 60 N.W. 845, 59 Minn. 82; Rei- 
mer v. Newel, 49 N.W. 865, 47 Minn. 
237; Darling v. Purcell, 100 N.W. 726, 
13 N.D. 288; Emmons County v. Bis- 
marck First Nat. Bank Lands, 84 N. 
W.. 379, 9° N.D.: 5833, Cass County. ‘vz 
ecunny, Imp. Co., 75 N.W. 775, 7 N.D. 
528. 

{a] Time of filing.—(1) Rev. L. 
(1905) § 908 intends that the certified 
copy of the resolution designating 
the newspaper for the publication of 
the delinquent tax list shall be filed 
with the clerk prior to the first pub- 
lication (Foster vy. Berg, 143 N.W. 
355, 123 Minn. 180), (2) and failure to 
comply with such provision is a ju- 
risdictional defect (Foster y. Berg, 
supra). 

[b] Application to correct filing 
date; evidence.—Evidence on an ap- 
plication to compel the district clerk 
to correct the filing date indorsed on 
tlre copy of the county board’s resolu- 
tien designating the newspaper in 
which to publish the delinquent tax 
list was held insufficient to require 
the relief demanded, so as to consti- 
tute its denial of the application an 
abuse of discretion. In re Real Hs- 
tate Taxes in Morrison County, 141 
N.W. 101, 121 Minn. 173. 

15. Jackson v. Cummings, 15 Ill. 
449. 

[a] Presumptions.—Where : the 
printer’s certificate states that the 
publication was in the “Peoria Demo- 
cratic, Press,’ published in Peoria 
County, Illinois, it will be presumed 
that the publication was in a news- 
paper. Jackson v. Cummings, 15 ill. 
449, 
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English language in the absence of any provision 
to the contrary;!® and if the tax list is printed in 
a supplement or on extra sheets, the circulation of 
the same must be equal to that of the paper itself.*” 
If the statute requires publication in some news- 
paper of the county, a publication in a newspaper 
published in another county but having a bona. fide 
circulation in the county where the land is situat- 
ed is not a compliance with the statute.*® 
mere fact that a newspaper officially designated 
as the medium of publication changes its name be- 
tween the time of the designation and the time of 
the publication of the list does not destroy the iden- 
tity of the paper or render the publication invalid.?® 

An injunction may issue to restrain the publica- 
tion of the list in an unauthorized newspaper.?° 

[§ 1550] (3) Proof of Publication.*1 


16. State v. Chamberlain. 75 N.W. 
62, 99 Wis. 503, 40 L.R.A. 843. 

Publication of notice of proceedings 
for judgment see infra § 1559. 

17. Tully v. Bauer, 52 Cal. 487; Da- 
vis v. Simms, 4 Bibb (Ky.) 465; Zah- 
radnicek vy. Selby, 19 N.W. 645, 15 
Neb. 579. 

18. Wolf v. Phillips, 155 S.W. 924, 
107 Ark. 374. 

19. Reimer v. Newel, 49 N.W. 865, 
47 Minn, 237. 

20. Sinclair v. Winona County, 23 
Minn. 404, 23 Am.R. 694. 

21. Of notice of: 

Proceedings for judgment see infra 

§ 1560, : 

Sale see infra § 1599. y 

22. See statutory provisions, 

23.. Ark.—Hampton v. Dodd, 42 S. 
W.(2d) 224; Laughlin v. Fisher, 218 
S.W. 199, 141 Ark. 629; Frank Kendall 
Lumber Co. v. Smith, 112 S.W. 888, 87 
Ark. 360. 

Colo.—Herr v. Graden, 148 P. 863, 
59 Colo. 372 [rev on another ground 
127 P. 319, 22 Colo.App. 511]. 

Ill.— Peo. v. Miller, 171 N.E. 672, 
339 Ill. 573; McCraney v. Glos, 78 
N.B. 921, 222 Ill. 628; Glos v. Han- 
ford, 72 N.E. 439, 212 Ill. 261; Mce- 
Chesney v. People, 53 N.E. 356, 178 
Ill. 542; Buck vy. People, 78 Ill. 560; 
Senichka v. Lowe, 74 Ill. 274. 

Kan.—Stout v. Coates, 11 P. 151, 
385 Kan. 382; Douglass v. Craig, 46 
P. 197, 4 Kan.App. 99; Mims v, Fin- 
ney County, 44 P. 38, 3 Kan.App. 622. 

Minn.—Holmes v. Loughren, 105 N. 
W. 558, 97 Minn. 83; Irwin vy. Pierro, 
47 N.W. 154, 44 Minn. 490. But see 
Mille Lacs County v. Morrison, 22 
Minn. 178 (holding that proof of the 
publication, to be made as the stat- 
ute directs, is not essential to the ju- 
risdiction of the court, provided the 
publication was in fact made as the 
law requires, but the omission of such 
proof is at most an amendable de- 
fect). 

[a] Sufficiency of certificate.—(1) 
A county clerk’s certificate which did 
not show that the list of delinquent 
lands was published weekly for two 
weeks, as required by statute, was 
insufficient. Walter v. Swaim, 154 
SSW pul, L107 tArk, 242... (C2) The ceré 
tificate of a county clerk that a list 
of lands delinquent for taxes was 
published in one newspaper for two 
weeks, weekly, the ‘first publication 
being on May 25, the next June 1, and 
the last June 8, 1895,” and in another 
paper, “the first publication being 
May 23, the second May 30, and the 
last June 6, 1895,” shows the length 
of time notice of the sale was pub- 
lished ‘before the second Monday in 
June,” within the requirements of the 
statute. Sawyer v. Wilson, 99 S.W. 
389, 81 Ark. 319. (3) Affidavit of pub- 
lisher’s foreman is sufficient proof of 
publication of delinquent tax list un- 
der Mills St: Annot. (1891) § 3884. 
Herr v. Graden, 148 P. 868, 59 Colo. 
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lieation.?4 
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372 [rev 127 P. 319, 22 Colo.App. 511]. 
(4+ Where the printer’s affidavit of 
publication of a delinquent: list was 
sworn to before a notary public, but 
no. notarial seal was affixed thereto, 
there was no publication of the delin- 
quent list, and the court had no juris- 
diction to enter judgment against a 
lot contained in it. Holmes v. Lough- 
ren, 105 N.W. 558, 97 Minn. 83. (5) 
Certificate of publisher with copy of 
notice annexed containing the num- 
ber of publications and the dates of 
the first and last papers is sufficient 
proof of publication of the delinquent 
tax list. Peo. v. Miller, 171 N.E. 672, 
PARE Bas ROS (6) Buta certificate 
which fails to certify that the maker 
is the publisher of the paper or his 
authorized agent is insufficient. Peo. 
v. Miller, supra; Peo. v. Toluca State 
Bank, 159 N.B. 240, 327 Ill. 638; Peo. 


|v. Coal Belt Electric R. Co., 142 N.E. 


495, 311 Ill. 29; McChesney v. Peo- 
ple, 50 N.E. 1110, 174 Ill. 46. (7) So 
a certificate which does not certify 
that the newspaper is a secular paper 
of general circulation and regularly 
published for more than six months 
prior to the publication is insufficient. 
Peo. v. Miller, supra; Peo. v. Coal 
Belt Electric R. Co., supra. (8) A 
statement that the newspaper has 
been “established more than six 
months” is not a staterhent that it 
has been regularly published for six 
months. Peo. v. Coal Belt Electric R. 
Co., supra. 

{[b] In California it has been held 
that, under Pol. Code § 3787, provid- 
ing that a tax deed is conclusive evi- 


‘dence of the regularity of all prior 


proceedings (see infra § 1953), it is not 
necessary to determine whether the 
proper mode of proving publication 
is by affidavit of the tax collector un- 
der Pol. Code § 3769, or by the affi- 
davit of the publisher or his foreman 
or clerk as required by Code Civ. 
Proc. § 2010. Haaren y. High, 32 P. 
518, 97 Cal. 445. 

[ec] In Missouri, under Wagner St. 
p 125 § 7, providing that affidavit of 
the printer or publisher shall be suf- 
ficient evidence of publication of any 
notice or advertisement required to be 
published, failure to attach to the de- 
linquent list the printer’s affidavit as 
to its publication does not render the 
proceedings void, but the fact of pub- 
lication may be shown by other proof. 
Raley v. Guinn, 76 Mo. 263. 

24. Hampton v. Dodd, (Ark.) 42 S. 
W.(2d) 224; Frank Kendall Lumber 
Co. v. Smith, 112 S.W. 888, 87 Ark. 
360; McCraney v. Glos, 78 N.E. 921, 
222 Ill. 628. 

{a] Sufficiency of filing or record- 
ing.—(1) Statute requiring the coun- 
ty clerk to certify at the foot of the 
record of the delinquent tax list when 
and in what newspaper the list was 
published, and for how long, does not 
require a certificate to the state that 
the newspaper had a bona fide cir- 


essary. 


. 


[$§ 1549-1551 


whether required to be made by 


the certificate of the officer having charge of the 
list or by the affidavit of the printer or publisher 
of the newspaper,?? is an essential step in the pro- 
ceedings, and compliance therewith is generally held 
to be mandatory;2* and this includes requirements 
as to the filing pr recording of certificates of pub- 
An affidavit of publication subscribed 
and sworn to before a person not authorized to 
administer oaths is void.?® 
of publication required to be made before the sale | 
is the sole evidence of the publication of the de- 
linquent list, ‘and parol evidence is not admissible 
to supply its’ omission.?® bs 

[§ 1551] f. Posting of List. Statutory provisions 
as to posting the delinquent list, and proof there- 


The clerk’s certificate 


culation in the county for thirty days 
before the publication. Leigh v. Trip- 
pe, 120 S.W. 972, 91 Ark.) 117. (2) 
Under Revenue L. § 186 (Hurd Rev. 
St. [1905] c¢ 120), requiring the cer- 
tificate of the publication of a delin- 
quent tax list to be filed as part of. 
the record of the county court, a filing 
thereof by the county clerk is not a 
sufficient compliance with the law, 
although the offices of county clerk 
and clerk of the county court are 
filled by the same person, and, not- 
withstanding Hurd Rev. St. (1905) p 
1946 c 131 § 1, providing that the 
words “county clerk” shall be held to 
inelude ‘‘clerk of the county court,” 
and the words “clerk of the county 
court” to include “county clerk,’ un- 
less such construction would be in- 
consistent with the manifest intent of 
the legislature or repugnant to the 
context of the same statute. McCran- 
ey v. Glos, 78 N.E. 921, 222 Tll. 628. 
[b] Time of filing or recording.— 
(1) The clerk’s certificate of publica- 
tion of the list of delinquent lands re- © 
quired by statute must be placed of 
record prior to the day of sale, with- 
out which sale is invalid. Hurst v. 
Munson, 238 S.W. 42, 152 Ark. 313; 
Laughlin v. Fisher, 218 S.W. 199, 141 
Ark. 629; Frank Kendall Lumber Co. 
v. Smith, 112 S.W. 888, 87 Ark. 360; 
Townsend yv. Penrose, 105 S.W. 588, 
84 Ark. 316; Magness v. Harris, 98 
S.W. 362, 80 Ark. 588; Cook v. Ziff 
Colored Masonic Lodge, No. 119, 96 S. 
W. 618, 80 Ark. 31; Hunt v. Gardner, 
86 S.W. 426, 74 Ark. 583;, Logan v. 
Eastern Arkansas Land Co., 57 S.W. 
798, 68 Ark. 248. (2) Failure to ob- 
serve such duty was not excused by 
the governor’s proclamation extend- 
ing the time for payment of taxes. 
oy it i v. Dodd, (Ark.) 42 S.W.(2d) 


{[c] Presumption as to date.—(1) 
Although the certificate of the coun- 
ty clerk as to the publication of the 
delinquent tax, required by Kirby Dig. 
§ 7086 is not dated, it will be pre- 
sumed, in the absence of proof to the 
contrary, that it was entered of rec- 
ord before the date of sale, as is nec- 
Hurst v. Munson, 238 S.w. 
42, 152 Ark. 313; Cook v. Ziff Colored 
Masonic Lodge, No. 119, 96 S.W. 618, 
80 Ark. 31. (2) But no such presump- 
tion can be indulged where the certifi- 
cate shows on its face that it was not 
placed of record until after the sale, 
and its language also affords affirma- 
tive evidence to such effect. Hurst 
v. Munson, supra. 

25. Cornell v. Maverick Loan, etce.. 
Co., 144 N.W. 1074, 95 Neb. 15; Cornell 
v. Maverick Loan, ete., Co., 144 N.w. 
1074, 95 Neb. 14; Cornell v. Maverick 
Loan, etc., Co., 144 N.W. 1072, 147 N. 
W. 697, 95 Neb. 9, 842. j 
* 26. Martin v. Barbour, 34 F. 701 
[aff 11 S.Ct. 944, 140 U.S. 634,.35 L. 
Ed. 546]; Hurst v. Munson, 238 S.w, 
42, 152 Ark. 313. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 1551-1552] 


—of,?7 must be complied with in order to render a 


subsequent sale valid.28 


[§ 1552] 2. Proceedings for Judgment?°—a. Na- 
ture and Form—(1) In General. The remedy for 
enforcing taxes against land is within the power 
and discretion of the legislature,®° and it may au- 
thorize summary enforcement of the delinquent tax- 
es,** or provide for their enforcement by judicial 
proceedings,** as by application to a court by the 
proper officer for judgment and order of sale,?* or 
by foreclosure of the lien on the property assessed** 
in an action at law®® or in equity;°° and, where 
judicial proceedings are required, a sale cannot be 
made without a judgment or decree of court.?7 
any ease, the provisions of the statute must be 
strictly followed,?® although on the other hand it 
has been held that, in actions to enforce taxes, where 
jurisdiction has been acquired, the rigid rules per- 
taining to summary proceedings are not applicable, 


27. See statutory provisions. 

28. Ark.—Tedford v. Emison, 34 S. 
W.(2d) 214, 182 Ark. 1054; Thomas v. 
Spires, 22 S.W.(2d) 553, 180 Ark. 671. 

Colo.—Brackett v. McClure, 135 P. 
1110, 24 Colo.App. 524. 

Ind.—Doe v. Sweetser, 2 Ind. 649. 

Kan.—Pickett v. Frazier, 227 P. 368, 
116 Kan. 456. 

Tex.—Pitts v. Booth, 15 Tex. 453; 
Yenda v. Wheeler, 9 Tex. 408. 

W.Va.—Sommers v. Ward, 23 S.E. 
520, 41 W.Va. 76. 

Wis.—lIverslie v. Spaulding, 32 Wis. 
3 


94, 

{a] Requirement jurisdictional — 
Caseville Inv. Co. v. Berg, 229 N.W. 
532, 201 Wis. 144. : 

[b] Sufficiency cf posting.—(1) 
Clerk may “post” list of delinquent 
taxes by putting it on the wall in or 
about his office, or by providing a 
bulletin board and posting it thereon. 
Tedford v. Emison, 34 S.W.€2d) 214, 
182 Ark. 1054. (2) But keeping the 
list in a roll placed in a book rack 
is not “posting” thereof within the 
statute requiring posting in or about 
the clerk’s office. Tedford v. Emison, 
supra. 

[ec] Affidavit of pesting.—Where 
‘no proper affidavit of posting the de- 
linguent list was made, the sale is 
void. Brackett v. McClure, 135 P. 
1110, 24 Colo.App. 524. 

29. Proceedings for forfeiture of 
delinquent property see infra §§ 2165— 
2217. - 

30. Pritchard v. Madren, 24 Kan. 
486; Maxwell v. Page, 168 P. 492, 23 
N.M. 356, 5 A.L.R. 155; Wilmington 
v. Moore, 86 S.E. 775, 170 N.C. ‘52. 

[a] Strict foreclosure of lien.—In 
Kansas there is no authority for a 
strict foreclosure of a lien for taxes 
or betterments. Park v. Hethering- 
ton, 61 P. 328, 9 Kan.App. 309 [aff 64 
P. 1115, 62 Kan. 868]: 

31. Pritchard v. Madren, 24 Kan. 
4 


86. 

[a] In Maine, prior to Act (1893) 
e 314, authorizing the tax collector to 
enforce by judicial process the tax 
lien on the land assessed, he assumed 
the existence of the lien and enforced 
it summarily and directly by a sale 
of the land, giving the owner no oppor- 
tunity to question the lien. Mason v. 
Belfast Hotel Co., 36 A. 624, 89 Me. 384. 

[b] In New Mexico L. (1899) ¢ 22 
§ 29, in relation to tax sales and tax 
titles, does not require a judgment 
of the district court in all cases 
where property is assessed to un- 
known owners, but requires only the 
same procedure as in cases of assess- 
ment against known owners, pursuant 
to which a judgment of the district 
court is not necessary when the de- 
linquency is less than twenty-five dol- 
Jars. Maxwell v. Page, 168 P. 492, 
23 N.M. 356, 5 A.L:R. 155. 

g2. Pritchard v. Madren, 24 Kan. 
486, 491; Alexander v. Helber, 35 Mo. 


‘ 
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334; Wilmington v. Moore, 86 S.E. 
775, 170 N.C. 52; Picton v. Cass Coun- 
ty, 100 N.W.. 711, 138 N.D, 242, 3 Ann. 
Cas. 345 4 
“There is no inherent vice in col- 


lecting taxes by judgment proceed- 


ings in courts, instead of by summary 
process of sale by county officials. 
The legislature may adopt either or 
both. <A collection in either way is 
by due process of law. A tax, when 
duly levied, becomes a lien upon the 
land, which may be enforced in such 
manner as the legislature ‘shall pre- 
scribe. The mere remedy is always 
within legislative control. A change 
in it disturbs no vested rights.” 
Pritchard v. Madren, supra. 

[a] In Connecticut (1) the stat- 
ute provides three distinct remedies 
for the collection of taxes, namely, 
levy, under Gen. St. § 1295, foreclo- 
sure of tax lien, under § 1302, and ac- 
tion as for recovery of a debt, under 
§ 1313, these remedies being cumula- 
tive, subject to the condition, provid- 
ed in § 1313, that a substantial recov- 
ery by action under that section shall 
bar recovery by any other remedy. 
Bridgeport v. Equitable Title, etc., 
Co., 138 A. 452, 106 Conn. 542. (2) 
Remedies against parties assessed 
need not be exhausted before fore- 
closing tax liens. Bridgeport v. Equi- 
table Title & Mortgage Co., supra. 

33. Webster v. Chicago, 62 Ill. 302; 
Hills v. Chicago, 60 Ill. 86; Hinman 
v. Pope, 6 Ill. 131; Peo. v. Campbell, 
204 Ill.App. 226. ; 

[a] Application in nature of ac- 
tion at law.—Peo. v. Campbell, 204 
Ill.App. 226. ; 

34. Wilmington v. Moore, 86 S.E. 
Tho LOO? NEO sabe. 

35. Smith v. Mount, 129 S.W. 722, 
149 Mo.App. 668. 

36. See infra § 1553. 

37. Hinman v. Pope, 6 Ill. 131; 

28. U.S.—Thomas v. Lawson, 21 
How. 331, 16 L.Ed. 82; Parker v. 
Overman, 18 How. 137, 15 L.Ed. 318. 


Ark.—Merrick v. Hutt, 15 Ark. 331.) 


tll.—Peo. v. Otis, 74 Ill. 384; 
v. Chicago, 60 Ill. 86. 

Iowa.—McGahen v. Carr, 6 Iowa 
331, 71: Am.D. 421; Gaylord v..Scarff, 
6 Iowa 179. j 

Me.—York v. Goodwin, 67 Me. 260. 

Mich.—McCalium v. Bethany, 4 N. 
W. 164, 42 Mich. 457; Wattles v. La- 
peer, 40 Mich. 624. 

Or.—Hughes v. Linn County, 60 P. 
$43) -374Ors114 1. 

Tex.—Pomeroy v. Pearce, (Commn. 
App.) 2 S.W.(28) 431 [rev (Civ.App.) 
281. S.W. 315]. 

[a] Rule applied.—(1) Where a 
statute provides that no suit shall be 
brought to enforce any tax lien on 
lands unless a sufficient description 
to identfy the same can first be had, 
there must be a_ strict compliance 
with the statute. Pomeroy’ v. Pearce, 


Hills 
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and failure strictly to comply with the statute will 
not invalidate the proceedings if the taxpayer is 
not mjured thereby.®® 
assume two forms. 
personal proceeding against the delinquent taxpayer, - 
in which event it is strictly an action in personam, 
and the judgment is not directed against any spe- 
cific tract of land, but may be enforced by execu- 
tion like any other judgment.*® In the second place, 
it may have for its objective the condemnation and 
sale of the particular parcel of land on which the 
taxes are assessed, in which case it is, according 
to some of the decisions, not strictly a judicial pro- 
ceeding but rather administrative in character ;*1 
but it is at any rate a proceeding in rem, directed 
against the land itself, based on jurisdiction of the 
property rather than of the owner, and not involy- 
ing the latter in any personal liability nor subject- 
ing him to,a general or personal judgment,*? al- 


An action for taxes may 
In the first place it may be a 


(Tex.Commn.App.) 2 S.W.(2d) 431 
[rev (Civ.App.) 281 S.W. 315]; Pome- 
roy v. Pearce, (Tex.Commn.App.)° 291 
S.W. 214 [rev (Civ.App.) 281 S.w. 
315]. (2) “The evident purpose of 
the Legislature was to require that 
the land be described in the proceed- 
ing in such way as to identify it 
rather than to permit a resort to 
wholly extrinsic matters of descrip- 
tion for identification. If it were 
necessary to seek a reason for such 
provision, we find it in the nature of 
the harsh proceeding, and in the prob- 
ability that any sort of imperfect de- 
scription of the property would tend 
to prevent bidding, and thus to sacri- 
fice the property. Not only is the 
statute clear upon this point, but 
likewise, independent of the statute, 
the decisions are to the same effect.” 
Pomeroy v. Pearce, (Tex.Commn. 
App.) 291 S.W. 214, 215. 

-39. State v. Central Pac. R. Co., 
10 Nev. 47. 

40. Byrne v. La Salle,:14 N.E. 679, 
123 Ill. 581; Reed v. Louisville, 61 
S.W. 11, 22 Ky.L. 1636; Mercier’s 
Succession, 8 So. 732, 42 La.Ann. 1135, 
LVL RAS Bite 

[a] Tax lien not affected by judg- 
ment.—W here a personal judgment of 
this kind has been obtained, the state 
cannot, in an action against the 
alienee of defendant’s property, en-. 
force the judgment as a lien on the 
property without averring and prov- 
ing all the steps necessary to the 
creation of a valid tax lien, as the © 
lien exists by virtue of the statute 
and is not affected by the judgment. 
Kentucky Cent. R. Co. v. Com., 17 S. 
W. 196, 92 Ky. 64, 13 Ky.L. 484. . 

{b] In Philippines (1) under Mu- 
nicipal Code Act No. 82 §§ 74-83, as 
amended by Act No. 1139, proceedings 
for the sale of land for delinquent 
taxes were primarily in personam 
(Government of Philippine Islands v. 
Adriano, 41 Philippine 112; Valencia 
v. Jimenez, 11 Philippine 492), (2) 
and were enforceable against realty 
only in the event of a deficiency of 
personalty (Valencia v. Jimenez, su- 
pra). 

{c] Judgment against vendee of 
land for taxes is personal, and not a 
judgment in rem. Lippincott v. Tay- 
lor, (Tex.Civ.App.) 135 S.W. 1070. 

Actions in personam for recovery 
of delinquent taxes see supra §§ 1377— 
1408. 

41. Mix v. People, 86 Ill. 312; In re 
New York Protestant Episcopal Pub- 
lic School, 31_N.Y. 574. 

42. U.S.—Coy v. Title Guarantee 
& Trust Co., 257 F. 571; Newby v. 
Brownlee, 23 F. 320. a 

Ariz.—Territory v. Yavapai County 
Delinquent Tax List, 21 P. 768, 3 Ariz. 
a Tf 

Ark.—McCarter v. Neil, 6 S.W. 731, 
50 Ark. 188. 

Cal.—Peo. v. Rains, 23 Cal. 131. 
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though in some jurisdictions an action may be main- 
tained for a personal judgment against the taxpay- 
er and for foreclosure of the lien on the property 


assessed. *° 
What law governs. 


Ill.—Peo. v. Dragstran, 100 Ill. 286; 
Schaeffer v. People, 60 Ill. 179; Parks 
v. Miller, 48 Ill. 360; Pidgeon v. Peo- 
ple, 36 Ill. 249; Chesnut v. Marsh, 12 
Ill. 173; Olcott v. State, 10 Ill. 481. 

iy re aa vy. Madren, 24 Kan. 

486. 
Minn.—Kipp v. Collins, 23 N.W. 
554, 338 Minn. 394. 

Mo.—Brown vy. Chaney, 165 S.W. 
835, 256 Mo. 219; Neenan vy. St. 
Joseph, 28 S.W. 963, 126 Mo. 89; Mil- 
ner v. Shipley, 7 S.W. 175, 94 Mo. 106. 

Pa.—Steen’s Estate, 34 A. 732, 175 
Pa.St. 299; Scranton v, Miller, 2 L.T. 
INS. tL. 

Tenn.—State v. Patterson, 290 S.W. 
973, 155 Tenn. 169. 

Tex.—Clegg v. State, 42 Tex, 605; 
Ball v. Carroll, 92 S.W. 1023, 42 Tex. 
Civ.App. 323. 

Wash.—Reese v. Thurston County, 
283 P. 170, 154 Wash. 617; Noble v. 
Aune, 96 P. 688, 50 Wash. 73; Row- 
land v. Eskeland, 82 P. 599, 601, 40 
Wash. 253; Spokane Falls, etc., R. 
Co. v. Abitz, 80 P. 192, 38 Wash. 8; 
Williams v. Pittock, 77 P. 385, 35 
Wash, 271; Washington Timber, etc., 
Co. v. Smith, 76 P. 267, 34 Wash. 625; 
Woodward v. Taylor, 73 P. 785, 75 P. 
6438, 33 Wash. 1. 

“Tt is a proceeding against prop- 
erty, and is in no sense an action 
against the person of the owner of 
Such property. Its purpose is to 
charge such property with its just 
proportion of the public revenues, and 
the state’s dominion over the land 
exists for that purpose without re- 
gard to its ownership. When, there- 
fore, the Legislature provided that 
the lien for taxes might be foreclosed 
in the courts against the person to 
whom the land was assessed, whether 
that person was or was not the own- 
er of the property, it acted within its 
powers, and the person foreclosing 
acquires a legal title by a proceeding 
as the statute directs.” Rowland v. 
Eskeland,’ supra [quot Allen vy. Pe- 
terson, 80 P. 849, 38 Wash. 599]. 

43. Henrietta v. Eustis, 26 S.W. 
619, 87 Tex. 14; Tarner v. Houston, 
51, S.W. 642, 21 Tex.Civ.App. 214; 
Berry v. San Antonio, (Tex.Civ.App.) 
46 S.W. 273. 

[a] In California, if sufficient 
service has been made on the owner 
of the property to give the court full 
jurisdiction of his person, a personal 
judgment against him is regarded as 
valid. Peo. v. Fox, 39 Cal. 621; Gillis 
v. Barnett, 38 Cal. 393. 

44. Auditor-Gen. v. Chandler, 66 
N.W. 482, 108 Mich. 569; Taylor v. 
Huntington, 75 P. 1104, 34 Wash. 455; 
Woodham v. Anderson, 73 P. 536, 32 
Wash. 500. 

45. McRee v. McLemore, 8 Heisk. 
(Tenn.) 440. 

46. See statutory provisions. 

[a] Statutes construed.—(1) The 
purpose of Act March 12, 1881 § 8, in 
requiring the assessment of lands not 
in the assessment list for the current 
fiscal year to be certified to the clerk, 
was to get the lands on the tax books 
with a view to taxation for the cur- 
rent year and future years, and not to 
suspend the proceedings by bill in 
equity, given by the act, for the en- 
forcement of liens. St. Louis, etc., R. 
Co. v. State, 1 S.W. 556, 47 Ark. 323. 


In a tax foreclosure suit the 
statute in force when the action is instituted goy- 
erns all matters of procedure, and it is not affeeted 
by requirements subsequently enacted.** 
peal of a statute has no effect on an order of sale 
made before the date of the repeal, but the sale 
will be valid if made in conformity with the law 


TAX ATION 


[§§ 1552-1553 


in force at the time the order was entered.*® _ 
[§ 1553] (2) Foreclosure of Tax Lien in Equity. 
A suit in equity may be maintained for the foreclo- 


sure of a tax lien on land when such a proceeding 


The re- 


(2) In addition to the special. provi- 
sion, authorizing a county to fbdre- 
close a tax lien in certain cases, Comp. 
St. c 77 art 5 §§ 1, 2, providing that 
any “person” or corporation having a 
lien on real property for taxes may 
enforce the same by an action in the 
nature of a mortgage foreclosure con- 
fers such power on a county, which 
is a “person” in a legal sense. Mer- 
rill v. Ijams, 79 N.W. 734, 58 Neb. 
706; Grant v. Bartholomew, 78 N.W. 
314, 57 Neb. 6738; Lancaster County 
vy. Rush, 52 N.W. 837, 35 Neb. 119; 
Lancaster County v. Trimble, 52 N.W. 
711, 34 Neb. 752 (holding that, since 
taxes are levied by and are due to a 
county, either for itself or as trus- 
tee for various corporations, such as 
the state, cities, villages, and school 
districts, it is not necessary for the 
county to pay delinquent taxes be- 
fore suing to foreclose the lien there- 
for). See Otoe County v. Brown, 20 
N.W. 274, 16 Neb. 394 (holding that 
the strict construction of tax pro- 
ceedings applies alone to tax deeds 
and not to actions in equity to en- 
force the lien). (8) But such sec- 
tions have been held to give a right 
of action only to the holder of a tax 
deed or tax sale certificate. Jones v. 
Fisher, 130 N.W. 269, 88 Neb. 627; 
Logan County v. Carnahan, 92 N.W. 
984, 95 N.W. 812, 66 Neb. 685; Holt 
County v. Golden, 98 N.W. 422, 5 Neb. 
(Unoff.) 308; Chase County v. Meek- 
er, 97 N.W. 1021, 5 Neb. (Unoff.) 244, 
(4) But the question whether the 
county could, under the statute, main- 
tain such action without an antece- 
dent administrative sale by the coun- 
ty treasurer and the issuance to the 
county of a tax sale certificate goes 
to the existence of a cause of action 
and not to the jurisdiction of the 
court. Jones vy. Fisher, supra. (5) In 
Connecticut, under Private Acts No. 
9 p 215, the tax collector for the town 
and city of Waterbury and the Center 
School district may sue to foreclosure 
a tax lien after, but not before, he has 
paid over the tax to the three com- 
munities. Meyer v. Burritt, 22 A. 501, 
60 Conn. 117; Hart v. Tiernan, 21 A. 
1007, 59 Conn. 521. 

[b] Im Illinois (1) a court of 
equity had no jurisdiction to order a 
sale under Revenue lL. (Rev. St. 
[1874] ¢ 120) § 2538, as originally en- 
acted providing: that taxes assessed 
on realty shall be a lien thereon un- 
til paid, but by the amendment by L. 
(1881) p 130 a court of equity has 
jurisdiction to decree the foreclosure 
of a tax lien. Clark v. Zaleski, 97 N. 
H. 272, 253 Ill. 63. (2) The remedy 
given by the act of 1881, amending 
the Revenue Law, conferring on 
courts of equity jurisdiction to en- 
force the statutory lien for taxes in 
certain cases may be used to enforce 
a preéxisting right as well as one 
subsequently accruing. Biggins v. 
People, 106 Ill. 270. 

[ec] In Texas (1) the summary pro- 
cedure authorized under the consti- 
tution does not preclude enforcement 
of a tax lien through user of equity 
jurisdiction. State Mortg. Corpora- 
tion v. State, (Commn.App.) 17 S.W. 
(2d) 801 [mod (Civ.App.) 9 S.W.(2a) 
271]. (2) On sale for taxes in an ac- 
tion foreclosing a tax lien under Ver- 


is directly authorized by statute,*® or, generally, 
when the statute has omitted to make any provision 
for enforcing the payment of the tax or the remedy 
provided is lost for any reason,** but not when the 
statutory remedy by advertisement and sale of the 
property is intended to be exclusive or is at any 
yate available and adequate.*® Although several 


non’s Sayles Civ. St. Annot. (1914) 
arts 7688, 7689, in which the proper 
parties are served and proceedings 
had as in suits of like character in a 
district court, an owner is afforded 
full opportunity to defend, and after 
judgment has opportunity to prevent 
the sacrifice of his property, so that 
the validity of the sale is to be deter- 
mined by the rules governing judi- 
cial sales, and not by the rules gov- 
erning Summary tax sales. Brown v, 
Bonougli, 232 S.W. 490, 111 Tex. 275. 

47. Ala.—Winter v. Montgomery, 
79 Ala. 481. 

Colo.—Dobbins v. Colorado, ete., R. 
Co., 75 P. 156, 19 Colo.App. 257. 

Hawaii.—Holt v. Achi, 18 Hawaii 


LO. 
Ill.—Douthett v. Winter, 108 Ill. 
330 


Iowa.—McInerny v. Reed, 23 Iowa 
410. ; 

Mo.—Kansas City v. Field, 226 S.W. 
27, 285 Mo. 253 (dictum). 

Tenn.—State v. Duncan, 3 Lea 679. 

And see Grant v. Bartholomew, 78 
N.W. 314, 57 Neb. 673, 691 (“It seems 
that the right of a county to maintain 
a suit in equity to foreclose the 
publi¢’s lien against real estate for 
the nonpayment of taxes thereon ex- 
ists independently of the statute’’). 

[a] Gien on railroad property.— 
Where the law provides for the levy 
and assessment of taxes against rail- 
roads, and makes them a lien on the 
section of the road lying within each 
county, but, for reasons of public pol- 
icy, will not permit the sale of such 
part of the road, or of any personal 
property used in its operation, to com- 
pel payment of-the tax, and the whole 
of the road cannot be sold for taxes 
in one county, it is evident that no 
provision is made for the enforcement 
of the tax; and therefore the law 
must be held to contemplate its en- 
forcement by ordinary remedies, one 
of which is a proceeding in equity to 
establish and enforce the lien for the 
tax against its property. Dobbins vy. 
Colorado, etc., R.°Co., 75:°P. 156,719 
Colo.App. 257. 

[b] In Kentucky, however, it has 
been held that, where the remedy pro- 
vided for collection of taxes by a 
county has failed because of refusal 
of the county court to appoint col- 
lectors, and refusal of the sheriff to 
act in their behalf, the liens of the 
county on property taxed for payment 
of bonds cannot be enforced in a court 
of equity by bondholders, as the chan- 
cellor cannot be transformed into a 
tax collector. Louisville Trust Co. v. 
Muhlenberg County, 23 S.W. 674, 15 
Ky.L. 397. 

48. Colo.—Montezuma Valley Wa- 
ter Supply Co. vy. Bell, 36 P. 1102, 20 
Colo. 175. 

Ill.—People v. Biggins, 96 Ill. 481. 

Mo.—Kansas City yv. Field, 226 S.w. 
27, 285 Mo. 253. 

N.C.—Greene County v. Murphy, 12 
S.E. 122, 107 N.C. 36. 

N.D.—McHenry v. Kidder County, 
79 N.W. 875, 8 N.D. 413. 

W.Va.—Board of Education v. Old 
FH Ags ace Iron, etc., Co.,°18 W.Va. 


[a] In Virginia a court of equity 
has no jurisdiction to enforce a lien 
on real estate given by statute for 
taxes assessed thereon, since such 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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taxes all equally attaching to the property as liens 
may be included in one suit,*® it is not permissible 
to unite several parcels of land which were or should 
have been individually assessed;5° nor ean taxes 
for which no lien is given by statute be united in 
one action with other taxes as to which a lien ex- 
ists.51 

Enforcement of collector’s lien. Where a stat- 
ute gives the tax collector a lien on the property 
of the person assessed, and provides that it may 
be enforced in the same manner that liens for taxes 
in favor of the state and county are enforced,®? such 
provision does not exclude the remedy in equity 
given by a statute relating to enforcement of liens 
generally.®* 

[§ 1554] b. Conditions Precedent.®¢ In tax fore- 
closure proceedings brought in rem against the land, 
all statutory conditions precedent must be strictly 
complied with in order to confer jurisdiction.®® 
Where the statute requires a demand on the owner 
for unpaid taxes,°® no jurisdiction is required unless 
such demand is made;** but, in the absence of a 
statute, no demand is necessary before sning to 
foreclose the lien.®® 

[§ 1555] c. Defenses. The property owner may, 
in general, set up any defense,°®® personal to him,®° 
which repels the claim of the state or municipality 


lien is purely legal in its character 
and can be enforced only in the mode 
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owner as to the amount he should be 
required to pay, does not constitute a 
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to enforce the particular charge against the par- 
ticular property. Thus he may object to the legal- 
ity or validity of the tax itself,® or of the assess- 
ment of the same on his property,®? although mere 
irregularities or informalities in the assessment are 
not generally sufficient to defeat the action.®? Also 
he may deny the delinquency of the tax** or the 
liability of himself or his property to its payment.®® 
But mere excessive valuation of the property for 
the purpose of assessment is not available as a de- 
fense,®® unless it is shown to have resulted from 
an intentional or fraudulent disregard of the stat- 
utory requirement of equality and uniformity.®7 So 
payment of taxes for the current year will not de- 
feat an action for back. taxes.°® The court will not 
refuse to enforce the collection of a tax legally 
levied because it 1s proposed to divert it to a pur- 
pose different from that for which it was levied.®® 

Waiver of defenses. A taxpayer cannot object to 
judgment against his land on-the ground that the 
taxes should have been collected out of his personal 
property where he has prevented such collection by 
replevying the personal property distrained by the 
collector.7° 

[§ 1556] d. Time To Sue, Limitations, and Lach- 
es.‘1 In some jurisdictions it has been held that 
a proceeding by the state to enforce taxes against 


v. Lieb, 76 Ill. 198; 


Spencer v. Peo- 
ple, 68 Ill. 510; 


Pacific County v. El- 


provided by the law of its creation. | defense. Kyner v. Whittemore, 133 | lis, 40 P. 632, 12 Wash. 108. 

Marge v. Diggs, 37 S.E. 315, 98 W.Va. | N.W. 197, 90 Neb. 188. 67. People v. Chicago, L. S. & E. R. 

749, 51 L.R.A. 902. 60. Buck v. People, 78 Ill. 560]|Co., 122 N.B. 109, 286 Ill. 576; People 
49. Hart v. Tiernan, 21 A. 1007, 59| (holding that a party objecting to|]v. Bourne, 89 N.E. 690, 242 Ill. 61; 

Conn, 521. judgment against his lands for de-| People v. Odin Coal Co., 87 N.E. 410, 
50. Hellman v. Burritt, 26 A. 473,|linquent taxes cannot urge objections | 238 Ill. 279; Otter Tail County v. 


62 Conn. 438; State v. Baker, 49 Tex. 
763 


51. Howard v. Augusta, 74 Me. 79. 
52. See statutory provisions. 
53. Wilkins v. Folsom, 93 So. 547, 


208 Ala. 24. 

54. To sale of land generally see 
supra §§ 1522-1525. 

55. Miller v. Boardman, (Neb.) 140 
N.W. 273. 

Compliance with provision as to de- 
linguent list see supra §§ 1540-1551. 

Notice of proceedings see infra § 


See statutory provisions. 

57. Mayhew v. Dayis, 16 F.Cas.No. 
9,347, 4 McLean 213; Fuller v. Fuller, 
117 N.E. 838, 228 Mass. 441. 

58. Hart v. Tiernan, 21 A. 1007, 59 
Conn. 521. 

Demand as prerequisite to sale gen- 
erally see supra § 1523. 

59. People v. Chicago & E. I. Ry. 
Co., 168 N.E. 294, 336 Ill. 506; Max- 
well v. People, 59 N.E. 1101, 189 Ill. 
546; People v. Chicago, ete. R. Co., 
AG ENB 982-2172 Ill.y71;- Reoplexv. 
Smith, 94 Ill. 226; Hess v. People, 
84 Ill. 247; State v. Ward, 82 N.W. 
686, 79 Minn. 362. 

[a] Defense available.—Where a 
tax was assessed on an entire build- 
ing, the taxpayer owning a portion 
thereof, not paying the tax, may seek 
relief at a hearing on petition for tax 
sale, under Comp. St. § 4063. Fuller 
v. Brown, 219 N.W. 670, 243 Mich. 192. 

[b] Defenses not available.—(1) 
On application for delinquent tax 
judgment and for order of sale of as- 
sessed property, it was no defense 
that the company in whose name the 
property was assessed was indebted 
to bondholders in an amount exceed- 
ing the value of property. People v. 
Keokuk & Hamilton Bridge Co., 122 
N.E. 467, 287 Ill. 246. (2) An allega- 
tion in an answer, in tax lien fore- 
closure proceedings that defendant 
has at all times been ready and will- 
ing to pay his proportion of the tax 
on two tracts which he claims were 
included in the proceedings, but has 
been unable to agree with the other 


as to other taxpayers not complain- 
ing, but is confined to such as apply 
to his own property). 

61. Hammond v. People, 48 N.E. 
573, 169 Ill. 545; St. Louis County v. 
Nettleton, 22 Minn. 356; State v. Sev- 
eral Parcels of Land, 106 N.W. 663, 75 
Neb, 538. 

[a] Technical opposition to objec- 
tions.—In a suit by a taxing power for 
judgment for delinquent taxes, tech- 
nical opposition by the taxing power 
to the objections interposed by the 
taxpayer as to the validity of the tax- 
es should not receive consideration. 
People v. Kankakee, etc., R. Co., 86 N. 
Be.742, 237 Til. 362. : 

62. Law vy. People, 87 Ill. 385; Peo- 
ple v. Nichols, 49 Ill. 517. 

63. People v. Bourne, 89 N.E. 690, 
242 Ill. 61; McChesney v. People, 53 
N.E. 356, 178 Ill. 542; \Chiniquy v. 
People, 78 Ill. 570; Sullivan v. State, 
66 Ill. 75; Bresnahan v. Sherwin-Bur- 
rill Soap Co., 79 A. 376, 108 Me. 124; 
Eee v. Ellis, 18 S.W. 29, 107 Mo. 

94, 

[a] Voidable assessment.—An eq- 
uitable suit to enforce a lien for taxes 
is purely statutory, and, being given 
without condition, the court has no 
power to allow defendant collaterally 
to attack an assessment which was 
not void, but at most merely voidable. 
Alexander v. Commonwealth, 120 S.E. 
296, 1387 Va. 477. 

64. Dunning v. West, 66 Ill. 366; 
Chauncey v. Wass, 25 N.W. 457, 30 
N.W. 826, 35 Minn. 1; Knight v. Val- 
entine, 24 N.W. 295, 34 Minn. 26. 

65. Burcham v. Terry, 18 S.W. 458, 
55 Ark. 398, 29 Am.S.R. 42 (land ex- 
empt from taxation). 

66. People v. Lycan, 145 N.H. 595, 
314 Ill. 590; People v. Bourne, 89 N.E. 
690, 242 Ill. 61; People v. Odin Coal 
Co., 87 N.E. 410, 238 Ill. 279; Loewen- 
thal v. People, 61 N.E. 462, 192 Ill. 
222; Keokuk, etc., Bridge Co. v. Peo- 
ple, 34 N.E. 482, 145 Ill. 596; Feople 
y. Lots in Ashley, 13 N.E. 556, 122 Ill. 
297: English v. People, 96 Ill. 566; 
People v. Big Muddy Iron Co., 89 Ill. 
116; Buck v. People, 78 Ill. 560; Adsit 


‘Batchelder, 50 N.W. 536, 47 Minn. 512. 


But see Randals v. State, (Tex.Civ. 
App.) 15 S.W.(2d) 715 (holding dis- 
regard of statute in assessing proper- 
ty, resulting in unequal valuation, to 
justify relief). 

[a] Where assessing officers are 
actuated by wrongful or malicious 
motives, resulting in an overvalua- 
tion, the court will grant the taxpay- 
er relief in proceedings for judgment 
against real property, but not so if 
the overvaluation results from a mere 
error of judgment not amounting to 
fraud. People v. Bourne, 89 N.E. 690, 
242 Til. 61. 

[b] Objection held untenable.— 
Where the record of an assessment of 
property showed on its face that an 
inerease in assessment was made by 
the supervisor of assessments, and 
not by the county board of review, the 
assessment could not be impeached, in 
an action for delinquent taxes, by al- 
legations of fraud on the part of the 
board of review in'making the assess- 
ment. People v. Odin Coal Co., 87 N. 
EB. 410, 238 Tl. 279. 

[c] Estoppel.—Neither the listing 
of a number of mining claims: en 
masse for taxes, nor payment of a 
part of the unlawful tax as a con- 
dition of injunction, nor payments un- 
der compromise subsequently held in- 
valid, will estop the owner from con- 
testing the enforcement of the tax, 
because the board of equalization un- 
lawfully increased the assessment on 
a part of the property by singling out 
some of the claims. Territory of Ari- 
zona ex rel, Gaines v. Copper Queen 
Consol. Min. Co., 34 S.Ct. 546, 233 U.S. 
87, 58 L.Ed. 863 [aff 108 P. 960, 13 
Ariz. 198]. 


68. Chambers v. People, 113 Ill. 
509. 
69. People v. Hossler, 104 N.E. 177, 


262 Ill. 133. 

70. Durham v. People, 67 Ill. 414. 

71. Limitation of civil actions gen- 
erally see Limitations of Actions 37 
C.J. p 666. 

Time of rendition of judgment see 
infra s§: 1569. 
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land is “an action upon a liability created by stat- 
ute,” within the meaning of the general statute of 
limitations.72 And:it has also been, held that, since 
the lien for taxes is but an incident of the debt, 
where an action to recover the tax is barred, a suit 
to enforce the lien is also barred.7? But the gen- 
eral rule is that proceedings in rem against land 
for delinquent taxes, or to enforce a lien therefor, 
are not barred by any statute of limitations,’* un- 
less it is expressly so provided by law;?*° in which 
case no such action can be maintained after the 
expiration of the time limited,’® although in some 
jurisdictions it has been held that a statute requir- 
ing tax suits to be filed on or before a specified date 
is merely directory and does. not prevent the court 
from acquiring jurisdiction of a suit filed after that 
time.?7 If suit is begun within the time limited, it 
is not material that the further proceedings are had 
and judgment rendered after the expiration of that 
time.78 Even if the general statutes of limitation 
apply, they do not begin to run until the right of 
action is given by the statute.7® Where the proceed- 
ing is summary, no action invoking the judicial pow- 
er of the court being required, it is not affected by 
statutes of limitation.®° 

Expiration of lien.61 A proceeding to enforce a 
lien for taxes cannot be maintained after the expi- 
ration of the period to which the continuance of 

72. San Diego v. Higgins, 46 P. 
923, 115 Cal.-170 [dist Lewis v. Roth- 
child, 28 P. 805, 92 Cal. 625 (where 
the precise question was not before 
the court)]; Pine County v. Lambert, 


58 N.W. 990, 57 Minn. 203. But see 
Brown County v. Winona, etc., Land 


79 Minn. 362. 


N.W. 932, 
Paulsen, 


305; 
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Neb.—Gallentine v.: Fullerton, 
67 Neb. 
90 N.W. 211, 64 Neb. 488; 
Darr v. Wisner, 88 N.W. 518, 63 Neb. 
Western Land Co. v. Buckley, 


[§§ 1556-1557 


the lien is specifically limited by law.*? But in some 
jurisdictions the doctrine prevails that the collector 
may sell the land after the expiration of the lien, 
provided there has-been no alienation of it in the 
meantime by the owner.** ; 

-Laches.84 Aside from statutory restrictions, mere 
delay in bringing the suit will not prevent the en- 
forcement of the lien,*® at least when the land is 
still in the ownership of the persons who owned it 
at the time it was assessed, or their representatives 
or purchasers with notice of the lens, and where 
the enforcement will not impose an unjust burden 
on anyone.’ But it has been held that delay, if 
not satisfactorily explained, defeats the lien of lis. 
pendens against a bona fide purchaser of the land.** 

Premature enforcement. Where taxes, although 
payable, are not delinquent under the statute until 
a specified time thereafter,** the lien cannot be en- 
forced before the expiration of such time,*® and 
an action begun before then will be dismissed as. 
premature.°®° 

[§ 1557] e. Jurisdiction®! and Venue. Jurisdic- , 
tion of proceedings of this kind ean be entertained 
only by those courts to which it has been special-- 
ly committed by law;°? and as their proceedings: 
are special and statutory, it is necessary that ev- 
ery fact essential to the jurisdiction of the court 
shall appear on the record.®? The illegality of the 

Russell v. Deshon, 124 Mass. 342; 

93 | Kelso v. Boston, 120 Mass. 297; 
Holden v. Eaton, 7 Pick. (Mass.) 153 
Mason v. Bilbruck, 62 N.H. 440. 


te be Generally see Equity §§ 211— 


553; Stevens v. 


Co., 37 N.W. 949, 88 Minn. 397 (hold- 
ing that the statute of limitations 
does not apply to such proceedings). 
arene San Francisco v. Jones, 20 F. 


74. %J1l1.—Greenwood v. La Salle, 26 
N.E. 1089, 137 Ill. 225. 

La.—Leeds v. Treasurer, 9 So. 488, 
43 La.Ann. 810. 

Mo.—State vy. Piland, 81 Mo. 519; 
Jefferson City v. Whipple, 71 Mo. 519; 
State v. Heman, 70 Mo. 441. 

N.D.—Wells County v. McHenry, 74 
N.W. 241, 7 N.D. 246. 

Ohio.—Hartman v. Hunter, 8 Ohio 
Cir.Ct. 628, 4 OhioCir.Dec. 200 [rev 
°46 N.E. 577, 56 OhioSt. 175]. 

Pa.—Philadelphia vy. Browning, 13 
Pa.Super. 164. 

W.Va.—Tebbetts v. Charleston, 11 
S.E. 23, 338 W.Va. 705. 

[a] In Texas (1) under express 
provisions of Rev. St. GQ911) art 7662, 
the statute of limitations does not ap- 
ply as a defense against payment of 
taxes. City of Austin v. Great 
Southern Life Ins. Co., (Civ.App.) 211 
S.W. 482 [rev on other grounds 243 
S.W. 778, 112 Tex. 1]. (2) Failure of 
the county or district attorney to in- 
stitute suit, under Acts 34th Leg. 
(1915) cc 147 § 1 (Vernon Civ. St. 
Annot. Suppl. [1918] art 7687a), for 
the collection of delinquent taxes on 
or before Jan. 1, 1917, did not preclude 
the state from thereafter maintaining 
a suit to recover the taxes and to fore- 
close the tax lien, since such statute 
did not fix the time limitation for the 
enforcement of the collection of taxes, 
but merely required such officers to 
perform such duties within the time 
specified for subjecting themselves to 
the penalties provided. Barnhill v. 
State, (Civ.App.) 240 S.W. 683 [aff 
280 S.W. 732, 115/ Tex. 258]. 

75. See statutory provisions. 

76. U.S.—Coy v. Title Guarantee & 
Trust Co., 257 F. 571. 

Ky.—Louisville v. Johnson, 24 S.W. 
875, 95 Ky. 254, 15 Ky.L. 615. 
Minn.—State v. Ward, 82 N.W. 686, 


92 N.W. 1052, 3 Neb. (Unoff.) 776. 

Tenn.—Barnes v. Brown, 1 Tenn. 
Ch.App. 726. 

[a] Repeal of statute.—L. (1992) 
p 40 c 2 § 82, repealing the statute of 
limitations as to the enforcement of 
taxes, applies to taxes delinquent at 
the time of its passage, as to which 
the limitation had not then run. 


State v. Foster, 116 N.W. 826, 104 
Minn. 408. 
{b] In Louisiana the statutory 


period is suspended in an action by a 
municipality during the time prop- 
erty is adjudicated to the state. Veith 
v. New Orleans, 3 La.A. (Orleans) 
261; Aztec Land Co. v. New Orleans, 
2 La.A. (Orleans) 144. 

[c] When action begun.—A prop- 
erty owner became a party to a suit 
for delinquent taxes by reason of sei- 
zure of land, although not named as a 
party therein, so that defense of six- 
year limitations was not available. 
State v. Collier, 23 S.W.(2d) 897, 160 
Tenn. 403. 

Lk Baker v. Johnson, (N.M.) 295 


12; 
78. Himmelman v. Carpentier, 47 
any 42; Randolph v. Bayue, 44 Cal. 


79. State v. Heman, 70 Mo. 441; 

Brenchweh v. Drake, 31 OhioSt. 652. 
80. Iowa Land Co. v. Douglas 

County, 67 N.W. 52, 8 S.D. 491. 

81. Duration and termination of 
lien see supra §§ 1209-1221. 

82. Harned v. Camden, 49 A. 1082, 
66 N.J.Law 520; In re Report of 
Com’rs of Adjustment of Elizabeth, 
10 A. 363, 49 N.J.Law 488; Doremus 
v. Cameron, 22 A. 802, 49 N.J.Eq. 1; 
Tax-Payers’ Protective Assoc. v. 
Kirkpatrick, 7 A. 625, 41 N.J.Eq. 347; 
Kirkpatrick v. New Brunswick, 40 N. 
J.Eq. 46; Hunt v. Lambertville, 6 N. 
J.L.J. 3438; Anspach’s Appeal, 3 A. 
BiB: Ng Pa. ‘27; Bull v. Griswold, 14 


83. Leeds v. Hardy, 9 So. 488, 43. 


La.Ann. 810; Stewart’s Succession, 
6 So. 587, 41 La.Ann. 127; Abbott v. 
Frost, 70 N.H. 478, 185 Mass. 398; 


—————— VY —_- rrr 


For later cases, developments and changes in the law see Annotations, same title and section number, 


Swan v. Knoxville, 11 Humphr.. 
(Tenn.) 130. 

[a] In Michigan it is held that,. 
where a statute authorizes the incor- 
poration of a railroad company and 
the construction of its road, and im-: 
poses an annual tax on its capital and 
makes the same a lien on its road, 
and this is ‘accepted by the company, 
the lien for taxes is a contract lien 
in the nature of a mortgage lien and 
is not defeated by the lapse of any 
less time than would suffice to defeat 
a mortgage lien. People v. Michigan 
eis R. Co., 108 N.W, 772, 145 Mich. 

86. Davie’s Ex’r v. City of Louis- 
ets ce S.W. 911, 171 Ky. 663 
EB tate v. Patterson, 290 S.W. 
978, 155 Tenn. 169 (holding that one 
not a party to a delinquent tax suit, 
buying land after suit had been pend- 
ing four years, could assume that the 
suit had been abandoned); Robinson 
v. Bierce, 52 S.W. 992, 102 Tenn. 428, 
47 L.R.A. 275 (failure to take action 
for eight years held gross laches). 

Say Bee Supra § 1234. 

E mondson vy. Slicer, 139 A. 
545, 153 Md. 674; - Findlay v. Darnall, 


122 A. 247, 143 Md. 291: State v. 
Robyn, 6 S.W. 243, 93 Mo. 395; Cor- 
nell v. Maverick Loan, ete., Co., 144 


N.W. 1072, 1074, 95 Neb. 9, 14, 15. 

90. State v. Robyn, 6 S.W. 243, 93 
Mo. 395; Kelly v. Dawes County, 93 
N.W. 405, 4 Neb. (Unoff.) 49. 

91. Jurisdiction of courts general- 
ly see Courts §§ 13-177; Equity §&§ 
oey. se Courts §§ 4—32. isah 

i. ovington vy. Highlands Dist., 
68 S.W. 669, 113 Ky. 612, 24 RyL. 
433; Wellshear v. Kelley, 69 Mo. 343; 
Mote v. Thompson, (Tex-Civi App.) 
156 S.W. 1105. 

93. U.S.—M’Clung v. Ross, 5 
Wheat. 116, 5 L.Ed. 46; Mayhew vy. 
elas 16 F.Cas.No. 9,347, 4 McLean 


Ala.—Winsett v. Winsett, 83 So. 
117, 203 Ala. 378; Gilliland v. Arm- 
strong, 71 So. 700, 196 Ala. 513; Mc- 
Gee v. Fleming, 3 So. 1, 82 Ala. 276; 


— ( 
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tax®* or the fact that the land is exempt from taxa- 
tion®® does not deprive the court of jurisdiction. So 
it is generally held that jurisdiction of the court as 
to a particular tract is not affected by the fact that 
the taxes on such tract have previously been paid,?® 
or at any rate that the judgment, if regular and 
otherwise valid, and showing jurisdiction on its face, 
cannot be impeached in any collateral proceeding 


by proof of such prior payment.°? 
Appearance.°® 


erruled.”? 
jection to the jurisdiction.” 
Carlisle v. Watts, 78 Ala. 486. 


Ariz.—Territory v. Apache County 
Pe atens Tax List, 21 P. 888, 3 Ariz. 


ai—Tensas Delta Land Co. v. Sho- 
lars, 29 So. 908, 105 La. 357. 


Minn.—Chadbourne v. Hartz, 101 
N.W. 68, 93 Minn. 233. 
Mo.—Harvey v. Gregg, 177 S.W. 


593. 

Tex.—Cordray v. Neuhaus, 61 S.W. 
415, 25 Tex.Civ.App. 247. 

[a] Affidavit of collector.—The af- 
fidavit which the collector is required 
to make, as to his inability to find 
personal property after diligent 
search, is a jurisdictional fact with- 
out which the order of sale is void. 
Fleming v. McGee, 1 So. 106, 81 Ala. 
4 . 


09. 

[b] Im Tennessee it is stated that 
the grounds of fact on which the ju- 
risdiction rests are that the land lies 
in the county, that the sum due for 
the taxes remains unpaid, and that 
there was no personal property which 
could be distrained for the payment. 
Anderson v. Patton, 1 Humphr. 369; 
Anderson v. Williams, 10 Yerg. 234; 
Hamilton v..Burum, 3 Yerg. 355. 

Jurisdiction dependent on: 
Delinquent list see supra § 1540 et 

seq. 

Demand see supra § 1554. | 
Notice or process see infra § 1558. 

94 Knoll v. Woelken, 13 Mo.App. 
275; Emmons County v. Bismarck 
First Nat. Bank’s Lands, 84 N.W. 379, 
9 N.D. 583. . 

95. Chisago County v. St. Paul, 
etc., R. Co., 6 N.W._ 454, 27 Minn. 109. 

96. Chauncey v. Wass, 25 N.W. 457, 
30 N.W. 826, 35 Minn. 1; Stewart v. 
Colter, 18 N.W. 98, 31 Minn. 385; Chi- 
sago County v. St. Paul, etc., R. Co., 
6 N.W. 454, 27 Minn. 109. 

97. See infra § 1577. 

98. Generally see Appearances 4 
Ga pL k2: 

As waiver of objections to notice 
or want thereof see infra § 1558. 

99. Stearns County v. Smith, 25 
Minn. 131. 

Effect of special (ed Pa canny gener- 

lly see Appearances Ser 
3 ri Stearns County v. Smith, 25 
Minn. 131. 

What constitutes general or special 
appearance see Appearances §§ 23-38. 

2. Atlantic, etc., R. Co. vy. Yavapai 
County, 21 P. 768, 3 Ariz. Tei Be 

3. In civil actions or proceedings 
generally see Venue [40 Cyc 1]. 

4 See statutory provisions. 

5. State v. Baker, 31 S.W. 924, 129 
Mo. 482; Hill & Jahns v. Lofton, 
(Tex.Civ.App.) 165 S.W. 67. 

6. Process in civil actions general- 
ly see Process 50 C.J. p 432. 

7. Appearance in civil actions gen- 
erally see Appearances 4 (EUG 1312. 

8g. U.S.—Ontario Land Co. vy. Wil- 
fong, 162 F. 999 [rev on other grounds 
171 F. 51, 96 C.C.A. 2938, and aff 32 S. 
Ct. 328, 223 U.S. 548, 56 L.Hd, 544] 
(Washington statute). ‘ 

Ala.—Doe ex dem. Evers v. Mat- 
thews, 68 So. 182, 192 Ala. 181; Rid- 
dle v. Messer, 4 So. 185, 84 Ala. 236; 


Defendant may appear for the 
purpose of objecting to the jurisdiction,®® and such 
appearance does not waive objections to the juris- 
diction, even though it is followed by a plea to the 
merits “if such objection to the jurisdiction be ov- 
But a general appearance waives ob- 


Venue.® 


Where the statute requires proceedings 
to enforce delinquent taxes on land to be brought 
in the county where the land lies,t failuré to com- 
ply with the statute renders a sale of the land void.® | 

[§ 1558] f. Process* or Notice, and Appearance’ 
—(1) In General. 
linquent owner is essential to the jurisdiction of 
the court, and no valid judgment can be rendered 


Notice in some form to the de- 


except it be founded on a citation, notice, or sum- 


known.?° 


not misled.11 


McGee v. Fleming, 3 So. 1, 82 Ala, 
276; Carlisle v. Watts, 78 Ala. 486. 
Ark.—Gregory v. Bartlett, 17 S.W. 
344, 55 Ark. 30: 
Cal.—Branson y. Caruthers, 49 Cal. 
374; Martin v. Parsons, 49 Cal. 94. 
Ill.—Fortman v. Ruggles, 58 Ill. 
rn McKee vy. Champaign Co., 53 Ill. 


La.—Jones v. Curran, 101 So. 415, 
156 La. 1055; Arnold v. Sauer, 78 So. 
442, 143 La. 188; McCrory v. Brad- 
ford, 57 So. 892, 130 La. 212; Tensas 
Delta Land Co. v. Sholars, 29 So. 908, 
105 La. 357; Kohlman y. Glaudi, 27 
So. 116, 52 La.Ann. 700; Concordia 
Parish v. Bertson, 15 So. 60, 46 La. 
Ann. 356. 

Mich.—Nowlen y. Hall, 87 N.W. 222, 
128 Mich. 274. 

Minn.—Russell y. Gilson, 31 N.W. 

Mo.—Black v. Banks, 37. S8.W.(2d) 
594; State ex rel. Marrs v. Wessell, 
141 S.W. 883, 237 Mo. 593; Winning- 
ham v. Trueblood, 51 S.W. 399, 149 
Mo. 572; Abbott v. Lindenbower, 42 
Mo. 162. : 

Ohio.—Balsmeyer v. Lansdale, 161 
N.E. 23, 27 OhioApp. 125. 

Pa.—Pittsburgh y. Hannon, 8 Pa. 
Dist. 188. 

Tex.—Hunt v. State, 217 S.W. 1034, 
110 Tex. 204 [rev on another ground 
(Civ.App.) 207 S.W. 636]. 

Wash.—Rust v. Kennedy, 100 P. 
998, 52 Wash. 472; Noble v. Aune, 96 
P. 688, 50 Wash. 73; Pyatt v. Heg- 
quist, 88 P. 933, 45 Wash. 504; Mc- 
Manus v. Morgan, 80 P. 786, 38 Wash. 
5 


692, 36 Minn. 366. 


28. 

[a] “This notice is sacramental, 
and failure to give it vitiates all sub- 
sequent proceedings taken for the sale 
of the property.’ Tensas Delta Land 
Co. v. Sholars, 29 So. 908, 105 La. 357 
[quot Jones y. Curran, 101 So. 415, 
156 La. 1055, 1059]. 

[b] Court cannot enter valid de- 
eree foreclosing a tax lien on prop- 
erty, unless it has acquired jurisdic- 
tion over the person of the owner by 
the service of process or notice in 
some mode prescribed by law, or by 
his appearance or over the property 
in rem by itS seizure under process. 
Ontario Land Co. v. Wilfong, 162 F. 
999 [rev on other grounds 171 F. 51, 
96 C.C.A. 298, and aff 32 S.Ct. 328, 223 
U.S. 543, 56 L.Ed. 544]. 

[ec] Description of land.—The 
summons in tax foreclosure proceed- 
ings being required by Ballinger 
Codes & St. Annot. § 1751 (Pierce 
Code § 8692), to name lands against 
which judgment will be rendered, the 
court is without jurisdiction as to 
Jand not so mentioned. Wick v. Rea, 
103 P..462, 54 Wash. 424. And see in- 
fra text and note 19. : 

{d] What law governs.—That suit 
for delinquent taxes was against the 
nonresident owner and his unknown 
heirs, the petition specifically reciting 
the suit was brought pursuant to Acts 
24th Leg. c 42, relating to the collec- 
tion of delinquent taxes, did not pring 
it within Rev. St. (1911) arts 1874, 
1875, as to service of citation, instead 


mons such as the law provides for,’ conforming to 
the statute with respect to its terms and recitals,? 
and naming the parties correctly if their names are 
But it has been held that an erroneous 
recital will not invalidate a summons otherwise com- 
plying with the law, where the property owner was 
The process or notice must be served 


of art 7698. Rousset y. Settegast, 
(Tex.Civ.App.) 210 S.W. 219. 

fe] Service of citation upon an- 
other of same name.—A tax judgment 
and proceedings thereunder were void 
as to the owner of land, where the 
tax foreclosure suit was against an-~ 
other person of the same name. State 
Mortg. Corporation v. Traylor, 36 S. 
W.(2d) 440 [den error (Civ.App.) 32 
S.W.(2d) 887]. 

9.. Smith vy. Cox, 22 So.-78, 115-Ala. 


503; ~ Kipp v. Fitch, 75 N.W. 752, 73 
Minn. 65; West v. St. Paul, etc., R. 
Co., 41 N.W. 1031, 40 Minn. 189; 


Stearns County v. Smith, 25 Minn. 
131; Rowland v. Klepper, (Tex.Civ. 
App.) 189 S.W. 1033 [mod (Commun. 
App.) 227 S.W. 1096]; Wick v. Rea, 
103 P. 462, 54 Wash. 424. 

[a] Notice insufficient.—(1) A ci- 
tation purporting to be served upon 
owner in a suit to recover state and 
county taxes on land, commanding 
him to appear on a day in September, 
1190, an impossible date was void, 
so that if it had been served, it would 
have been of no effect. Rowland vy. 
Klepper, (Tex.Civ.App.) 189 S.W. 1033 
[mod (Commn.App.) 227 S.W. 1096]. 
(2) A writ against a nonresident own- 
er in a delinquent tax ‘suit running, 
“To the sheriff or any constable of 
Harris County, Greeting,’ and fur- 
ther reciting, ‘You are hereby noti- 
fied that suit has been brought by the 
state for the collection of said taxes,” 
and “You are commanded to appear 
and defend said suit,’’ instead'of the 
Owner of property himself, was fa- 
tally defective as not in compliance 
with Rev. St. (1911) art 7698. Rous- 
set v. Settegast, (Tex.Civ.App.) 210 
S.w. 219. 

10. Ill.—People v. Conleur, 128 N. 
E.. 339, 294 Ll. 139. 

Mo.—Schnitger vy. Rankin, 91 S.W. 
122, 192 Mo. 35; Troyer v. Wood, 10 
S.-W. 42, 96 Mo. 478, 9 Am.S.R. 367. 

Pa.—Fryer v. Magill, 30 A. 191, 163 
Pa, 340. 

Tenn.—Peck y. Hast Tennessee 
Lumber, ete., Co., (Tenn.Ch.App.) 53 
S.W. 1107. 

Wash.—-Anderson v. 
557, 39 Wash. 155. 

[a] Notice sufficient.—In proceed- 
ings by the state to foreclose tax 
liens, under Revenue Act § 253, where 
a defendant was a party both indi- 
vidually and as trustee, the fact that 
notices served on him did not name 
him as a trustee, but only as an in- 
dividual, did not affect the sufficiency 
of the notices, he having been notified 
thereby for whatever interest he had. 
People v. Conleur, 128 N.E. 339, 294 
Dot mlis OS 

[b] In Oregon, under Lord L. §§ 
3586, 3701, 3710, a tax proceeding 
and foreclosure were not void be- 
cause, while the true name of “Lewis” 
L. Smith was written on the com- 
plaint, the summons itself was direct- 
ed to “Louis” L. Smith. Smith v. 
Dwight, 156 P. 573, 80 Or. 1. 

11. Timmerman v. McCullegh, 104 
P. 212, 55 Wash. 204. 
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in such a manner as the statute directs and upon 
the proper persons,’ and with such proof of its 
service and such filing or recording of the notice 
Under some statutes 
the initiatory process is a notice of the collector’s 
intention to apply for a judgment and order of sale 
against the lands therein described as delinquent,** 
and to obtain jurisdiction the notice must state that 
such an order will be asked for,1® the year or years 
for which the taxes are due,!® and their amount,** 
with such other particulars as the law directs to 
be included;1® and especially the notice must con- 


as the statute may call for.1* 


12. Ala.—Gilliland v. Armstrong, 
71 So. 700, 196 Ala. 513; McGee v. 
Fleming, 3 So. 1, 82 Ala. 276. 

Ark.—Simpson vy. Reinman, 227 S. 
W. 15, 146 Ark. 417. 

Cal.—People v. Fox, 89 Cal. 621 
(service on “person in possession’’). 

La.—Wilkerson vy. Wyche, 104 So. 
381, 158 La. 596; Harvey v. Gulf 
States Land, etc., Co., 32 So. 475, 108 
La. 550; Antoon y. Wilkinson, 6 La. 
App. 242. 

Mich.—Coyle vy. O’Connor, 80 N.W. 
571, 121 Mich. 596; Taylor v. Deveaux, 
59 N.W. 250, 100 Mich. 581 (service on 
owner’s husband insufficient) ; Fowler 
v. Campbell, 59 N.W. 185, 100 Mich. 
398; In re Wiley, 50 N.W. 742, 89 
Mich. 58. 

Neb.—Leigh vy. Green, 86 N.W. 10938, 
62 Neb. 344, 89 Am.S.R. 751 [aff reh 
90 N.W. 255, 64 Neb. 533, 101 Am. 
S.R. 592] (an attaching creditor is 
not an “owner’’). 

N.Y. —Edbro Realty Co. v. Clarey, 
253 N.Y.S. 282, 141 Mise. 779. ; 

Tex.—Hunt v. State, 217 S.W. 1034, 
110 Tex. 204 [rev (Civ.App.) 207 S. 
W. 636]; State v. Unknown Owner, 
103 S.W. 1116, 47 Tex.Civ.App. 188. 

{a] Delinguent.—A constitutional 
or statutory provision for notice to 
the “delinquent” means that notice 
Shall be given to the owner of rec- 
ord at the time of the notice, and not 
to a previous owner to whom the 
property was assessed. Wilkerson y. 
Wyche, 104 So. 381, 158 La. 596; Adsit 
v. Park, 81. So. 430, 144 La. 934; In 
re Lafferranderie, 37 So. 990, 114 La. 
6; Geddes y. Cunningham, 29 So. 138, 
104 La. 306; Adolph vy. Richardson, 
27 So. 665, 52 La.Ann. 1156; Con- 
cordia Parish y. Bertson, 15 So. 60, 46 
La.Ann. 356; Hicks, etc., Co. v. Gear- 
reald, 6 La.App. 233. 

[b] “Record owner.”—Under Acts 
34th Leg. (1915) ec 147 § 1 (Vernon 
Annot. Civ. St. -Suppl... [1918], :art 
7687a), requiring tax collector to give 
“record owner’ notice that taxes are 
delinquent, and that tax lien will be 
foreclosed, such notice must be given 
to the owner of the title at the time 
of the notice as disclosed by the pub- 
lic records of the county required to 
be kept, notwithstanding § 2 (art 
7687b), the words “record owner’’ re- 
ferring to the owner of title at the 
time of notice, and not to the delin- 
quent taxpayer. Hunt y. State, 217 
S.W. 1034, 110 Tex. 204 [rey (Civ. 
App.) 207 S.W. 636]. 

[c] “Supposed owner.”—In a tax 
foreclosure proceeding under Acts 
(1909) p 1163 § 20, providing for no- 
tice to the ‘“‘supposed owner,” desig- 
nation by the commissioners of a 
person as the “supposed owner” who, 
by the exercise of the slightest care, 
they could have known was not such 
owner, was not a compliance with the 
statute, as notice to such person was 
not notice to the ‘‘supposed owner,” 
or the person they believed to be the 
owner. Simpson y. Reinman, 227 S. 
W.. 015, 146) Ark, ALT. 

[d] Owner deceased.—(1) Where 
the owner of’ land is dead, notice 
must be served on his heirs or legal 


representatives. Gilliland y. Arm- 
strong, 71 So. 700, 196 Ala, 513; 
MeGeée) avi hleming, “sso ie, wise 


TAXATION 


Ala. 276; Carlisle vy. Watts, 78 ‘Ala. 


486; Jackson v. Wren, 36 La.Ann. 
315; Antoon-v. Wilkinson, 6 La.App. 
242; Chilton v. Nickey, 169 S.W. 978. 
261 Mo. 232. And see Edbro Realty 


Co. v. Clarey, 253 N.Y.S. 282, 141 Misc. 
779 (court cannot direct completion 
of tax lien foreclosure sale, where 
judgment was based upon return of 
service on persons who had previous- 
ly died or disappeared or changed 
their names). (2) Notice to “the es- 
tate” is insufficient. McGee v. Flem- 
ing, Supra; Carlisle vy. Watts, supra. 

[e] Mailing notice.—Failure to 
prove mailing of notice does not ren- 
der a tax deed void, where it did not 
appear that the address of the per- 
son to whom the land was last as- 
sessed was known, or appeared on the 


tax roll. Scott v. Beck, 266 P. 951, 
ae 78 [superseding op 259 P. 
[f] In Missouri notice is required 


to be served as in ordinary civil ac- 
tions involving real estate. Cruzen 
v. Stephens, 27 S.W. 557, 123 Mo. 337, 
45 Am.S.R. 549; Gitchell v. Kreidler, 
84 Mo. 472. 

[g] Where real owner omits to 
register his title, he cannot object to 
a sale of his own property on the 
ground that, although he himself was 
served with notice of the proceeding 
and of the sale thereunder, some one 
else who was not the real owner was 
not served. Philadelphia y. Myers, 
14 Pa.Dist.&Co. 143. 

Necessary or proper parties see in- 
fra § 1561. 

Service of process generally sce 
Process §§ 56-256. 

13. Ark.—Pope v. Campbell, 66 S. 
W. 916, 70 Ark. 207. 

Ill.—People v. Land Owners, 82 Ill. 
408; Dunham vy, Chicago, 55 Ill. 357. 

La.—Boyle yv. West, 31 So. 794, 107 


La. 347. i 
Mich.—Mann v. Carson, 79 N.W. 
941, 120 Mich. 631. 
Mo.—Duff.v. Neilson, 2 S.W. 222, 


90 Mo. 93. 

Return and proof of service gen- 
erally see Process §§ 257-318. 

14. See statutory provisions. 

[a] Notice serves as process and 
the delinquent list as a declaration 
on such application. People v. Coal 
Le rete ma R. Co., 142 N.E. 495, 311 


Ill. y 

15. Charles v. Waugh, 35 Ill. 315. 

16. Fisher v. People, 84 Ill. 491; 
Durham v. People, 67 Ill. 414, 

17. Bonham vy. Weymouth, 38 N. 
W. 805, 39 Minn. 92. 

18. Parks v. Miller, 48 Ill. 360. 

19. Ark.—Foohs v. Bilby, 103 S. 
W. 386, 83 Ark. 234. 

Ill.— Hook v. People, 52 N.E. 1036. 
177 Ill. 682; Pickering v. Lomax, 11 
N.E. 175, 120 Ill. 289 [rev 12 S.Ct. 860, 
145 U.S. 310, 36 L.Ed. 716]. 

Kan.—Doty v. Bassett, 26 P. 51, 44 
Kan. 754; Pritchard y. Madren, 24 


Kan. 486. 

Mich.—Wilkin y. Keith, 79 N.w. 
887, 121 Mich. 66. 

Minn.—Smith v. Kipp, 51 N.W. 656, 
49 Minn. 119. 

Mo.—Vaughan v. Daniels, 11 S.W. 
573, 98 Mo. 230; Milner vy. Shipley, 


7 S.W. 175, 94 Mo. 106. 
Tenn.—Ex p. Thacker, 3 Sneed 344, 


[§ 1558 


tain such a description of the land ‘sought to be 
charged as will suffice to identify it with reasonable 
ease and certainty.*® 

Time of notice. Failure to serve notice at or with- 
in the time fixed by statute does not invalidate the 
proceedings,” if such notice is given the requisite 
length of time before suit is filed.?+ 

Entry of warning order. 
vides for the entry of a warning order on the rec- 
ords of the court in which the suit is brought,?? 
no jurisdiction is acquired unless such provision is 
complied with.” 


Where the statute pro- 


Va.—Dennis v. Robertson, 96 S.B. 
802, 123 Va. 456. é 
20. Barnhill v. State, (Tex.Civ. 


App.) 240 S.W. 683 [aff 280 S.W. 732, 
115 Tex. 258]; State v. Heath, (Tex. 
Civ.App.) 220 S.W. 56]. Contra Bar- 
ne v.. State, (Tex.Civ.App.) 212 S.W. 

[a] “he use of the term ‘not lat- 
er’ than the dates mentioned in the 
act, in our opinion, does not fix the 
end of a period within which legal 
notices may be given for all taxes 
then appearing delinquent, but was 
designed as fixing a period beyond 
which the tax collector could not de- 
lay the performance of that duty 
without incurring the penalties of the 
statute. To hold otherwise would not 
only ignore the terms of the statute, 
but would put it within the power of 
defaulting tax collectors and county 
and district attorneys to defeat the 
rights of the state and the several 
counties in the collection of a con- 
siderable portion of the revenue to 
which they are entitled.” State v. 
pea? (Tex.Civ.App.) 220 S.W. 567, 


{[b] In Missouri, under Rev. St. 
(1919) § 12945, making the general 
laws as to practice and proceedings 
in civil cases applicable to actions for 
delinquent taxes, and § 1184, provid- 
ing that, if a summons be served less 
than fifteen days before the return 
day, defendant shall be bound to ap- 
pear at the term next after the return 
term of such writ, the fact that the 
Summons was served less than fifteen 
days prior to the return day and the 
cause continued for want of sufficient 
service does not render the process 
void, notwithstanding the provision 
of § 1183 that, if the first day of the 
term be within fifteen days after the 
date of the summons, the writ shall 
be made returnable on the first day of 
the second term, but requires the per- 
son summoned to appear at the sub- 
sequent term. Ward y. Morton, 242 
S.W. 966, 294 Mo. 408, 

21. State ov. Guana, (Tex.Civ. 
App.) 216 S.W. 687. 

[a] Illustration.—In a suit by a 
state to foreclose a tax lien for delin- 
quent taxes for the year 1915, where 
notice required by Acts 34th Leg. ¢ 
147 § 1 (Vernon Annot. Civ. St. Suppl. 
[1918] art 7687a), although not 
mailed to defendant by May 1, 1916, 
was mailed June 2, 1916, and suit was 
filed after ninety days from mailing 
of such notice, the state was entitled 
to judgment and foreclosure, all other 
requirements of the law having been 
complied with, the time of giving no- 
tice being immaterial, provided the 
taxpayer has ninety days’ time from 
such notice before suit is filed. State 
v. Guana, (Tex.Civ.App.) 216 S.W. 
687 [dist State v. Seidell, (Tex.Ciy. 
App.) 194 S.W. 1118 (where notice 
was not given for ninety days before 
suit filed). 

22. See statutory provisions. 

23. Taylor v. Leonard, 126 S.w. 
387, 94 Ark. 122; Foohs v. Bilby, 103 
S.W. 386, 83 Ark. 234; Doyle v. Mar- 
tin, 17 S.W. 346, 55 Ark. 37; Gregory 
v. Bartlett, 17 S.W. 344, 55 Ark. 30. 

[a] Statute construed.—(1) A 
statute requiring the clerk of the 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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Amendment or change of return of service can- 
not be made without leave of court,2* and where a 
return is based on publication, it cannot be changed 
by filing an affidavit showing personal service, with- 


out notice to defendant.25 


Waiver of objections by appearance. An owner 
or person having an interest in the land who enters 
a general appearance and contests the application on 
the merits thereby waives any defects in the no- 
tice,?® or even want of any notice at all.27 

Lost notice. Where a notice is lost or mislaid, it 
is competent to prove its contents.?8 


court to enter an order on the record 
upon the filing of a complaint to fore- 
close a lien for overdue taxes is man- 
datory as to the required entry, but 
the manner of making the record was 
merely a matter of form, and the at- 
taching of a copy of the order, print- 
ed on a separate sheet, to a page of 
the record gave the court jurisdiction. 
Carrier v. Comstock, 159 S.W. 1097, 
108 Ark. 515. (2) The fact that the 
order was printed on a separate sheet 
and then pasted on the record did not 
of itself show that it was placed 
there after the publication. Carrier 
v. Comstock, supra. 

[b] Description of land.—Failure 
to embrace in the entry a description 
of a particular tract rendered the 
subsequent proceedings against that 
tract and the sale thereof void. Foohs 
v. Bilby, 103 S.W. 386, 83 Ark. 234. 

[ec] Insufficient entry.—Entry of 
the warning order upon the record of 
proceedings at law, instead of the 
chancery record is fatal. Pope v. 
Campbell, 66 S.W. 916, 70 Ark. 207. 


24. Wehr y. Craver, 151 P. 502, 87 


Wash, 214. 

25. Wehr v. Craver, supra. 

_ 26. Peo. v. Southern Gem Co., 163 
N.B. 825, 332 Ill. 370; Peo. v. Scheif- 
ley, 96 N.E. 890, 252 Ill. 486; Peo. v. 
Cairo,. V. & C. Ry. Co., 90 N.E. 730, 
243 Ill. 217; McChesney v. People, 
53 N.E. 356, 178 Ill. 542; Illinois Cent. 
R. Co. v. People, 48 N.E. 215, 170 I11. 
224; Cairo, ete., R. Co. v. Mathews, 
38 N.E. 623, 152 Ill. 153; Warren v. 
Cook, 5 N.E. 538, 116 Ill. 199; Mix v. 
People, 106 Ill. 425; Peo. v. Drag- 
stran, 100 Ill. 286; English v. People, 
96 Ill. 566; Hale v. People, 87 Ill. 72; 
Peo. v. Sherman, 83 Ill. 165; Tromble 
v. Hoffman, 90 N.W. 694, 130 Mich. 
676. 

fa] Mode of service.——One who 
demurs to a petition filed in proceed- 
ings to enforce a sale of land for tax- 
es cannot object that the act under 
which the proceedings are instituted 
is unconStitutional becauSe it makes 
no provision for personal service on 
resident owners of lands, as, by filing 
the demurrer, he waives any right to 
service which he might otherwise 
have been entitled to. State v. Iron 

Cliffs Go., 20 N.W. 493, 54 Mich. 350. 

27. Peo. v. Southern Gem Co., 163 

N.E. 825, 332 Ill. 370; Mix v. People, 
106 Ill. 425; Hale v. People, 87 Ill. 
72: State v. Collier, 23 S.W.(2d) 897, 
160 Tenn. 403. 

28. Gilliland v. Armstrong, 71 So, 

700, 196 Ala. 513. 

Generally see Lost Instruments 38 

Cidisp 224%. 

29. Service by publication general- 

ly see Process §§ 105-212. 

30. Posting notice generally see 

Process § 102. ee 

31. See statutory provisions. 
$2. King v. Hill, 55 So. 205, 172 

Ala. 4; Detroit Life Ins. Co. v. Fuller, 
199 N.W. 699, 228 Mich. 191; Phila- 
delphia v. Sharp, 15 Pa.Dist.&Co. 166. 

[a] Statute construed.— Under 

Code (1907) § 2271, providing that the 
probate judge, on receiving the col- 
lector’s book describing the delin- 
quent lands, shall issue a notice ad- 
dressed to the person against whom 
unpaid taxes are assessed, and § 2273 
providing that if the person assessed 
js a nonresident of the county, and 
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[§ 1559] (2) Notice by Publication?® or Post- 
ing?°—(a) In General. 
notice when authorized by law in cases where per- 
sonal service cannot be had, as where the owners 


Publication of process or 


of the land’ against which the taxes are sought to 


necessary.** 


has no agent therein known to the 
collector, or if he has died since the 
return and there is no resident execu- 
tor, the notice may be given by pub- 
lication, the notice prescribed by § 
2271 is not necessary, Where the per- 
son assessed is a nonresident. King 
V.. Hill, 55°So0. 205, 172 Ala.-4. 

33. U.S.—Seminole Fruit & Land 
Co. v. Scott, 291 F. 179. 

Alaska.—In re Delinquent Tax Roll, 
4 Alaska 721. 

Ark.—Doyle v. Martin, 17 S.W. 346, 
55) (Ark. 37- : 
aoe v. Carruthers, 49 Cal, 

Ill.— Peo. v. Toluca State Bank, 159 
N.B. 240, 327 Ill. 688; Glos v. Wood- 
ard, 67_N.E. 3, 202 Ill. 480; McCau- 
ley v. People, 87 Ill. 123; Falch v. 
People, 8 Ill.App. 351. 

Kan.—Douglas Hospital and Train- 
ing School for Nurses v. White, 204 
P. 688, 110 Kan. 498 [reh den 211 P. 
129, 112 Kan. 465]. 
sear ees v. Hiestand, 20 La.Ann. 

Mich.—Tromble v. Hoffman, 90 N. 
W. 694, 130 Mich. 676; Cole v. Shelp, 
56 N.W. 1052, 98 Mich. -56; In re 
Wiley, 50 N.W. 742, 89 Mich. 58. . 

Minn.—Chouteau v. Hunt, 46 N.W. 
341, 44 Minn. 1738. 

Mo.—Wall Vv. Holladay-Klotz 
Land, etc., Co., 75 S.W. 385, 175 Mo. 
406; Turner v. Gregory, 52 S.W. 234, 
151 Mo. 100; Harness v. Cravens, 28 
S.W. 971, 126 Mo. 233; Blodgett v. 
Schaffer, 7 S.W. 436, 94 Mo. 652; 
Evans v. Robberson, 4 S.W. 941, 92 
Mo. 192, 1 Am.S.R. 701; State v. 
Clarkson, 88 Mo.App. 553. 

Neb.—Miller v. Boardman, 140 N. 
W. 273, 93 Neb. 321. 

N.Y.—Jackson v. Babcock, 16 N.Y. 
246. 

N.D.—Emmons County v. Thomp- 
son, 84 N.W. 385, 9 N.D. 598. 

Tex.—Sellers v. Simpson, 115 S.W. 
888, 53 Tex.Civ.App. 205. 

Wash.—McGuire v. Bean, 276 P. 
555, 151 Wash. 474; Peterson v. Lara, 
90 P. 596, 46 Wash. 448; Washington 
Timber, etc., Co. v. Smith, 76 P. 267, 
34 Wash. 625. 

Compare State v. Collier, 23 S.W. 
(2d) 897, 160 Tenn. 403 (where it was 
said that form of monition to defend- 
ants whose property has been seized 
is immaterial whether by service of 
process or by publication). | 

[a] General citation against per- 
sons having or claiming an interest in 
the land, when published, is sufficient 
notice as to them. Doyle v. Martin, 
17 S.W. 346, 55 Ark. 37; Gregory v. 
Bartlett, 17 S.W. 344, 55 Ark. 30; 
Branson v. Caruthers, 49 Cal. 374; 
Washington Timber, ete., Co. v. Smith, 
76 P. 267, 34 Wash. 625. 

[b] Publication after personal 
service.—Where a tax foreclosure suit 
was begun against a corporation ap- 
pearing on the tax rolls as owner, and 
service of process was made on a cor- 
poration of that name, but it dis- 
claimed any interest in the property, 
and thereafter service of process was 
made by publication, in accordance 
with Remington & B. Code § 227, the 
service was sufficient. Dabney v. 
Stearns, 132 P. 400, 78 Wash. 583 [aff 
127 P. 192, 70 Wash. 579]. 

[c] Notice attached to delinquent 
list.—Under a statute requiring no- 


be enforced are nonresidents or unknown,*! is equiv- 
alent to, and takes the place of, personal service,?? 
and is sufficient to confer jurisdiction, if, the es- 
sential provisions of the statute are complied with, 
the general rule being that a strict compliance is 
To render the proceedings effective the 
petition, affidavit, or return must state that defend- 


tice to be “attached” to the list of de- 
linquent taxes, it .is not material 
whether it precedes or follows the 
list, if it is attached to it when pub- 


lished. Chouteau v. Hunt, 46 N.W. 
341, 44 Minn. 173. 
{d] Surplusage.— Under Sayles 


Civ. St. Annot. (1897) art 52320, re- 
quiring notice of suits to collect de- 
linquent taxes to be “directed to all 
parties owning or having or claiming 
any interest” in the land in question, 
etc., a notice “to unknown owners, 
and to all persons owning or having, 
or claiming any interest,” etc., is suf- 
ficient, at least on collateral attack, 
even though immediately preceding 
that paragraph are recitals not ré- 
quired by the statute, for they may 
be treated as surplusage. Young v. 
Aoeigipsie 110 S.W. 74, 50 Tex.Civ.App. 

[e] Word “owner” in Comp. St. ¢ 
77 art 5 § 4, providing that where the 
owner Of the land is not known sery- 
ice may be had as in the case of a 
nonresident, refers to persons having 
estates in the land, and not to en- 
cumbrancers and lienholders. Leigh 
v. Green, 90 N.W. 255, 64 Neb. 533, 101 
Am.S.R. 592, 62 Neb. 344, 86 N.W. 
1093, 89 Am.S.R. 751 [aff 24 S.Ct. 390, 
193 U.S. 79, 48 L.Ed. 623]. 

[f] Owner whose land had been 
previously sold for taxes was not an 
unknown owner for purposes of suit 
by the state for taxes, the purchaser 
of the land from the state comptroller 
being the owner if the sales were val- 
id. Catlett v. Combs, (Tex.Civ.App.) 
228 S.W. 697. 

‘[g] Unknown heirs.—(1) Young v. 
Jackson, 110 S.W. 74, 50 Tex.Civ.App. 
35 1. (2) To bind unknown heirs, 
served by publication, by judgment in 
tax suit, the county attorney should 
file petition against heirs of record 
owner, describing them as “heirs,’” 
and make oath that names of such 
heirs are unknown to affiant. (Rev. 
St. [1925] arts 2040, 7328). Under- 
wood v. Pigman, (Tex.Commn.App.) 
32 S.W.(2d) 1102 [rev (Civ.App.) 21 
S.W.(2d) 7038, and mod 36 S.W.(2d) 
1114]. .(3) Where a suit to foreclose 
a tax lien was brought against un- 
known heirs of a person named and 
the unknown owners of the land, and 
the judgment recited that ‘“‘defend- 
ants’ were served, and that an attor- 
ney appointed filed answer for “de- 
fendants,” and the foreclosure was in 
general terms without any mention of 
any defendants, but ‘defendants’” 
were given the right to have the 
property divided and sold in tracts 
less than the whole survey, the sale 
to be subject to the right of “defend- 
ants’ to redeem, the judgment fore- 
closed the lien as against all the un- 
known owners made defendants. Sell- 
ers v. Simpson, 115 S.W. 888, 53 Tex. 
Civ.App. 205. 

[h] Filing copy of notice as part 
of the records of the court, where re- 
quired by statute, is a necessary pre- 
liminary to judgment. Peo. v. Land- 
owners, 82 Ill. 408. 

34. Alaska.—In re Delinquent Tax 
Roll, 4 Alaska 721. 

Ill.—Peo. v. Toluca State Bank, 159 
N.E. 240, 327 Ill. 688; Glos v. Wood- 
ard, 67 N.E. 8, 202 Ill. 480; Gage v. 
People, 58 N.H. 947, 188 Ill. 92. 

Mo.—Collison vy. Norman, 191 S.W. 
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ant is a nonresident or unknown,®> and a proper 
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order for publication must be procured when the 


60; Harvey v. Gregg, 177 S.W. 593; 
Priest v. Capitain, 139 S.W. 204, 236 
Mo. 446; Kelly v. Murdagh, 83 S.W. 
437, 184 Mo. 377; Myers v. McRay, 21 
S.W. 730, 114 Mo. 377. 

Neb.—Armstrong v. Griffith, 143 N. 
W. 461, 94 Neb. 515; Miller v. Board- 
man, 140 N.W. 273, 93 Neb. 321; Duval 
vy. Johnson, 133 N.W. 1125, 90 Neb. 
503, Ann.Cas.1913A 26. But see Page 
v. Bresee, 138 N.W. 138, 92 Neb. 241 
(substantial compliance sufficient). 

Or.—Bagley v. Bloch, 163 P. 425, 
83 Or. 607. 

Tex.—Guaranty Abstract Co. v. 
Relf, (Civ.App.) 280 S.W. 616. But 
see Griggs v. Montgomery, (Civ.App.) 
22 S.W.(2d) 688 (holding that, to ac- 
quire jurisdiction, there must be sub- 
stantial compliance with statute re- 
specting affidavit for citation by pub- 
lication). 

Wash.—Thompson v. Robbins, 72 
P. 1043, 32 Wash. 

And see cases passim supra note 
33. 

“Where a mode of securing juris- 
diction differing from that of the 
common law is presented by statute, 
nothing less than a rigid and exact 
compliance with the statute is an in- 
dispensable requisite to obtaining ju- 
risdiction.” Harness v. Cravens, 26 
S.W. 921, 126 Mo. 233, 247. 

“Tt is a fundamental rule that con- 
structive service, when substituted 
for personal service, must be obtained 
in exact accordance with the provi- 
sions of the statutes.” State v. Ho- 
rine, 63 Mo.App. 1, 6. 

“Actions in rem against the land 
itself are special statutory proceed- 
ings, and the requirements of the 
statute must be strictly complied 
with.” Miller v. Boardman, 140 N.W. 
273, 93 Neb. 321. 

[a] Immaterial departure from 
statute.—Under Sayles Civ. St. (1897) 
art 52320, prescribing the requisites 
of citations in suits to recover delin- 
quent taxes against unknown owners 
of land, where a citation departed 
from the express terms of the stat- 
ute by having the notice to the un- 
known owner preceded by a direction 
to the sheriff or constable to serve, it 
by publication, and by following the 
notice with a command for a return 
showing how the writ was served, no- 
tice or citation to the owner was not 
invalidated; the commands to the 
officer by separate paragraphs, made 
entirely distinct from the notice to 
the owner, being not as a matter of 
law misleading to the owner. State 
v. Unknown Owner, 103 S.W. 1116, 47 
Tex.Civ.App. 188. 

eee U.S.—Brickell v. Farrell, 82 F. 
220. 

Kan,.—English v. Woodman, 20 P. 
262, 40 Kan. 412. 

Mo.—Fleming v. Tatum, 135 S.W. 
61, 232 Mo. 678; Himmelberger-Har- 
rison Lumber Co. v. Keener, 117 S.W. 
42, 217 Mo. 522; Evarts v. Missouri 
Lumber, etc., Co., 92 S.W. 372, 193 Mo. 
433; Cummings v. Brown, 81 S.W. 
158, 181 Mo. 711; Warren v. Manwar- 
ring, 73 S.E. 447, 173 Mo. 21; Tooker 
v. Leake, 48 S.W. 638, 146 Mo. 419; 
Coombs v. Crabtree, 16 S.W. 830, 105 
Mo. 292; State v. Clarkson, 88 Mo. 
App. 553. i 

Neb.—Miller v. Boardman, 140 N. 
W. 273, 938 Neb. 321; Page v. Bresee, 
138 N.W. 138, 92 Neb. 241; Leigh v. 
Green, 90 N.W. 255, 64 Neb. 5338, 101 
Am.S.R. 592 [aff on reh 86 N.W. 1093, 
62 Neb. 344, 89 Am.S.R. 751, and aff 
24 S.Ct. 390, 193.U.S. 79, 48 L.Ed. 623]. 

Ohio.—Morton v. Davezac, 152 N.E. 
679, 20 OhioApp. 427. 

Tex. — Underwood Vv. Pigman, 
(Commn.App.) 32 S.W.(2d) 1102 [rev 
(Civ.App.) 21 S.W.(2d) 703, and mod 
36 S.W.(2d) 1114]; Young v. Jack- 
son, 110 S.W. 74, 50 Tex.Civ.App. 351; 
Stoneman v. Bilby, 96 S.W. 50, 43 Tex. 


Civ.App. 293. 

Wash.—McManus v. Morgan, 80 P. 
786, 38 Wash. 528. : 

[a] Affidavit jurisdictional.—Mote 
be reeks poet (Tex.Civ.App.) 156 S.W. 


105, 
{b] Affidavit by county attorney. 


—In an action by a county against. 


unknown heirs to foreclose a tax lien, 
the affidavit for service by publication 
provided by Code Civ. Proc. § 83, may 
be made by the county attorney, 
Mads v. Bresee, 138 N.W. 138, 92 Neb. 
241. 

[ec] Sufficiency of affidavit br Ben 
tion.— (1) Under Comp. St. (1899) ¢ 
77 art 5 § 4, an action in rem may be 
brought against the land in tax fore- 
closure where the owner is not known, 
and, to confer jurisdiction on_ that 
ground, the petition must directly al- 
lege that the owner is not known, and 
the naming ‘“‘the unknown owner of 
the land” in the title as a party de- 
fendant is not an allegation of want 
of knowledge. Miller v. Boardman, 
140 N.W. 273, 93 Neb. 321. (2) Rev. 
St. (1899) § 580 (Rev. St. [1909] § 
1776), authorizing notice by publica- 
tion against unknown persons, and 
requiring the plaintiff to state, veri- 
fied by affidavit, that there are, 
or he believes there are, persons in- 
terested in or who claim to be inter- 
ested in the subject matter of the pe- 
tition, whose names he cannot insert 
because they are unknown to him, and 
to describe the claims or interests of 
such unknown parties and how they 
are derived so far as known to him, 
is sufficiently complied with in a pe- 
tition for a tax judgment, by allega- 
tions that, if F be dead, there are per- 
sons interested in the subject mat- 
ter of the suit whose names cannot 
be inserted because they are un- 
known to affiant, and that the inter- 
est of such persons and how derived, 
so far as known to affiant, are de- 
seribed as follows, namely that, if F 
be dead, his unknown heirs or de- 
visees, claim or might claim an inter- 
est or right in the land by déscent, in- 
heritance, devise, or operation of law, 
and that, if F be living, he is a non- 
resident of the state. Fleming v. 
Tatum, 135 S.W. 61, 232 Mo. 678. (3) 
Where the tax collector filed with his 


‘petition an affidavit, stating that ‘‘de- 


fendant W. H. M. and H. H. ——— 
nonresident of the state of 
Missouri,’ such affidavit must be 
deemed sufficient allegation that de- 
fendants were nonresidents, despite 
the grammatical errors, and hence 
was sufficient under Rey. St. (1909) § 
1770, providing that, if plaintiff shall 
file an affidavit, stating that part or 
all of defendants are nonresidents, 
then an order of publication shall be 
made. Johns v. Hargrove & Ruth 
Lumber Co., (Mo.) 219 S.W. 967. (4) 
Affidavit for citation by publication 
was fatally defective for omitting 
statement that owner’s name, after 


inquiry, could not be ascertained. 
Griggs v. Montgomery, (Tex.Civ. 
App.) 22 S.W.(2d) 688. (5) Under 
Sayles Civ. St. Annot. (1897) art 


52320, providing that, upon affidavit 
setting out that the,owner of land re- 
ported sold or returned delinquent 
for taxes is unknown to the attorney 
of the state, notice of tax foreclosure 
suit may be given by publication, an 
affidavit by the county attorney that 
the statements are true to the best of 
his knowledge and belief is sufficient, 
Young v. Jackson, 110 S.W. 74, 50 
Tex.Civ.App. 351. (6) Statement of 
affiant “that he has good reason to be- 
lieve and does believe that the within 
named John McFeehy is a nonresi- 
dent of the state of Missouri.” Allen 
v. Ray, 10 S.W. 158, 96 Mo. 542. (7) 
The facts stated in the petition, nec- 
essary to sustain process by publica- 
tion against unknown parties, should 
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statute so requires,®® describing defendants by their 


be verified, otherwise jurisdiction as 
to, such parties is not obtained. 
Rohrer v. Oder, 27 S.W. 606, 124 Mo. 
24; Myers v. McRay, 21 S.W. 730, 114 
Mo. 377; Charles v. Morrow, 12 S.W. 
903, 99 Mo. 6388. (8) But as to non- 
residents it is sufficient that ‘the peti- 
tion recite the fact of their nonresi- 
dence, to lay a foundation for a valid 
order of publication. Rohrer v. Oder, 
27 S.W. 606, 124 Mo. 24; 
Gould, 9 S.W. 922, 96 Mo. 535... (9) 
Where an affidavit for publication and 
a petition are sworn to on one day, 
and filed on the next day, the affidavit 
was sufficient to authorize service by 
publication. Armstrong v. Middle- 
stadt, 36 N.W. 151, 22 Neb. 711. (10) 
Where an affidavit of nonresidence 
for an order for the publication of 
process in a suit to foreclose a tax 
lien was made before a notary public, 
and alleged defendant’s nonresidence, 
the fact that it was mistakenly first 
filed with a justice of the peace, who 
had no jurisdiction of the action, and 
was then withdrawn and filed in the 
circuit court, did not render it inef- 
fective to sustain the order. Him- 
melberger-Harrison Lumber Co. v. 
Keener, 117 S.W. 42, 217 Mo, 522. 
(11) That the allegation as to non- 
residence of defendant in a tax suit 
in which defendant was served by 


publication foilowed the prayer of the. 


petition and the original signature of 
plaintiff’s attorney was not such an 
irregularity as to effect the validity 
of title under deed pursuant to the 
proceedings. Hines v. Felkins, 231: 
S.W. 922, 288 Mo. 228. 


[d] Service and return of alias 
summons.—Under Rev. St. (1909) § 
1770, providing for publication 


against nonresidents on affidavit or 
petition showing the fact of nonresi- 
dence, and 1772, providing that 
when summons shall be issued against 
any person, and. the officer shall make 
return that defendant cannot be 
found, the court, being first satisfied 
that process cannot be served, shall 
make an order for publication as re- 
quired by § 1770, no jurisdiction is re- 
quired by publication, where there is 
no affidavit and no non est return of 
the summons. Harvey v. Gregg, 
(Mo.) 177 S.W. 593; Tooker v. Leake, 
48 S.W. 638, 146 Mo. 419. 

36. Moss v. Mayo, 23 Cal. 421; 
Kelly v. Murdagh, 83 S.W. 487, 184 
Mo. 377; Schmidt v. Niemeyer, 13 S. 
W. 405, 100 Mo. 207. 

[a] Authority of clerk of court.— 
(1) Under Rev. St. (1899) § 575 (St. 
Annot. [1906] p 601), relating to or- 
ders of publication in suits against 


,nonresidents, a clerk of the court had 


power to make an order of publication 
upon a petition for enforcement of 
the lien of back taxes, filed in vaca- 
tion, and alleging nonresidence of de- 
fendants. Whinnery v. Missouri 
Lumber & Mining Co., 132 S.W. 661, 
231 Mo. 262. (2) On a petition for 
enforcement of a tax lien, filed in 
January, in vacation, which contained 
an allegation of defendants’ nonresi- 
dence, the clerk made an order of pub- 
lication in regular form to the fol- 
lowing March term, but publication 
was not made for that term, and, 
after the term, he made an additional 
order to the September term, reciting 
that the former order had not been 
published, and inserting the word 
“again” in the usual form of order. 
Rev. St. (1899) § 575 (St. Annot. 
[1906] p 601), relating to such or- 
ders of publication, provided that if 
there should not be sufficient time to 
make publication to the first term, it 
might be made to the next term there- 
after that would allow sufficient time. 
It was held that the second order of 
publication was good. Whinnery v. 
Missouri Lumber & Mining Co., su- 
pra. 


For later cases, developments and changes in the law see Annotations, same title and section number,- 
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correct names** and containing a sufficient descrip- 
Service by publication on 
the ground of nonresidence is unauthorized and will 
not sustain a judgment against the owner of the 
land, where he was in fact a resident of the state,®® 
and such fact could have been ascertained from the 
So, where the title of the 
true owner is a matter of record or could be ascer- 
tained by the exercise of reasonable diligence, juris- 


tion of the property.®® 


records or. otherwise.*°® 


[b] Sufficiency of order.—(1) Al- 
though the order of publication in a 
tax suit is dated June 7, and the peti- 
tion was filed June 8, and the first 
publication was June 8, a recital in 
the order of publication that on the 
day thereof the plaintiff filed her pe- 
tition is conclusive and sufficient to 
sustain the order. Fleming v. Tatum, 
1385 S.W. 61, 232 Mo. 678. (2) An or- 
der of publication in a tax suit 
against nonresidents, which, after 
setting out the title of the cause in 
full and naming the defendants, re- 
cited that plaintiff had filed with his 
petition an affidavit alleging that the 
“above-named defendant is a nonresi- 
dent,” and it is therefore ordered that 
publication be made notifying “said 
defendant,” ete., and that unless 
“they” appear petition will be taken 
as confessed, must be deemed suffi- 
cient, despite the grammatical errors 
in the use of the singular for the 
plural. Johns v. Hargrove & Ruth 
Lumber Co., (Mo.) 219 S.W. 967. 

[ec] Order embracing several prop- 
erties.—There is no objection to one 
affidavit and one general order of 
service of summons by publication 
being made for several cases in which 
several lots of land have been as- 
sessed to unknown owners by fictiti- 
Pd names. Moss v. Mayo, 23 Cal. 
421. 

{d] In North Carolina, under 
Comp. St. § 485, providing that where 
service is by publication the “order 
must direct the publication in one or 
two newspapers to be designated as 
most likely to give notice to the per- 
son served,” it is not necessary that 
such finding appear in the order of 
publication. Elias v. Board of Com’rs 
of Buncombe County, 153 S.E. 328, 198 
N.C, 733: 

37. See infra text and notes 50—54. 

38. See infra text and notes 55- 


57. 

39. State v. Horine, 63 Mo.App. 1; 
State v. Heinrich, 14 Mo.App. 146; 
Herman v. Barth, 124 N.W. 135, 85 
Neb. 722; Humphrey v. Hays, 122 N. 
W. 987, 85 Neb. 722;. Hayes County 
v. Wileman, 118 N.W. 418, 82 Neb. 
669. See Schmidt v. Niemeyer, 13 S. 
W. 405, 100 Mo. 207; Payne v. Lott, 
3 S.W. 402, 90 Mo. 676 (both holding 
that an order of publication cannot 
be collaterally attacked as against 
an innocent purchaser by showing 
that it was based on a false return 
that the -owler was a nonresident). 
See aiso Bagley v. Bloch, 163 P. 425, 
83 Or. 607 (holding that a stipulation, 
on. which suit was tried, assigning no 
reason why process was served by 
publication upon a resident of the 
state, did not uphold decree sustain- 
ing tax lien; Lord L. § 3696, requir- 
ing summons to be served in like 
manner as in circuit court). 

40. Black v. Banks, (Mo.) 37 S.W. 
(2d) 594; State v. Wessell, 141 S.W. 
888, 237 Mo. 593; Rust v. Kennedy, 
100 P. 998, 52 Wash, 472; Pyatt v. 
Hegquist, 88 P. 933, 45 Wash. 504; 
McManus v. Morgan, 80 P. 786, 38 
Wash. 528. 

[a] County collector chargeable 
with notice contained in deed to par- 
ty sued as record owner showing his 
residence in state. Seong v. Banks, 
Mo.) 37 S.W.(2d) ; 

‘ Ie} Evidence held sufficient to 
show due diligence to locate landown- 
er before publishing process. _ Lar- 
son v. Murphy, 177 P. 657, 105 Wash. 
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41. Scales vy. Wren, 127 S.W. 164, 
103 Tex. 304; Dulin v. Fain, § 
Civ.App.) 22 S.W.(2da) 707; 
v. Combs, (Tex.Civ.App.) 
697; Hume vy. Carpenter, (Tex.Civ. 
App.) 188 S.W. 707; Blanton v,. Nun- 
ley, 119 S.W. 881, 55° Tex.Civ.App. 
427 [aff 126 S.W. 1110, 103 Tex. 316]; 
Wren v. Scales, 119 S.W. 879, 55 Tex. 
Civ.App. 62 [aff 127. S.W. 164, 103 Tex. 
304]; Preston vy. Bennett, 68 S.E. 45, 
67 W.Va. 392. 

{a] Actual possession.—A judg- 
ment foreclosing a tax lien against 
unknown owners of land rendered up- 
on a citation served by publication is 
not binding upon persons in actual 
possession of the land at the time of 
the filing of the suit and the rendition 
of the judgment, but not served with 
citation. Sellers v. Simpson, 115 S. 
W. 888, 53 Tex.Civ.App. 205. 

[b] Constructive notice of owner- 


ship not shown.—That court’s min- 


utes of unrecorded judgment in par- 
tition gave names of landowners did 
not give state officers constructive 
notice of their names in subsequent 
tax suit. Griggs v. Montgomery, 
(Tex.Civ.App.) 22 S.W.(2d) 688. 

42. Bush vy. Williams, 4 F.Cas.No. 
2,225, Cooke (Tenn.) 360; Irwin v. 
New Orleans, 28 La.Ann. 670; Arm- 
strong v. Griffith, 143 N.W. 461, 94 
Neb. 515; Gibbs v. Seales, 118 S.W. 
188, 54 Tex.Civ.App. 96; Earnest v. 
Sa 74 S.W. 605, 32 Tex.Civ.App. 
378. 

[a] Suit against nonresident should 
be brought against him by name. 
Catlett v. Combs, (Tex.Civ.App.) 227 
S.W. 697. 

[b] Sufficiency of citation.—The 
citation served by publication in an 
action for delinquent state and coun- 
ty taxes may be addressed directly 
to defendants, and it need not be ad- 
dressed to any officer or require any 
officer to make return thereof. Gibbs 
v. Seales, 118 S.W. 188, 54 Tex.Civ. 
App. 96. 

43. See infra text and notes 50-54. 

44. Peo. v. Coal Belt Electric R. 
Co., 142 N.E. 495, 311 Ill. 29; Chini- 
quy v. People, 78 Ill. 570; Balsmeyer 
v. Lansdale, 161 N.E. 23, 27 OhioApp. 
125; Kenson v. Gage, 79 S.W. 605, 34 
Tex.Civ.App. 547; Netzorg v. Green, 
62 S.W. 789, 26 Tex.Civ.App. 119. 

[a] Requirement jurisdictional.— 
Acts (1909) p 288 § 1, stating the 
manner in which notices required by 
law shall be published is jurisdic- 
tional,’and to give the county court 
jurisdiction to enter a judgment for 
delinquent taxes and order of sale, 
the notice of application for judg- 
ment must be published in the form 
and time required by law. Peo. v. 
Coal Belt’ Electric Ry. Co., 142 N.E. 
495, 311 Ill. 29. ; 

[b] Sufficiency of citation.—(1) 
In Illinois, where personal property 
tax is to be charged against real es- 
tate, notice of application for judg- 
ment against lands must so state. 
Peo. v. Toluca State Bank, 159 N.E. 
240, 327 Ill. 638; Peo. v. St. Louis 
Bridge Co., 125 N.E. 752, 291 Ill. 95. 
(2) That published delinquent list 
included personal property tax in 
amount given after description of 
land was not notice that that tax was 
charged against land. Peo. v. Toluca 
State Bank, supra. 

[c] Stating file number.—A pro- 
ceeding against the unknown owner 
of land to foreclose a delinquent tax 
assessment as authorized by L. (1897) 
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| diction of such owner is not aequired by a notice 
to unknown owners.‘ 
ed to the right person,*? and by his correet name if 
it is known.*? It must also be in the form prescribed 
by the statute, if any, or contain all the particulars 
essential to a full and valid notice,** and correctly 
inform the owner of the time when he must appear 
and answer,*® and it must be published for the 
requisite length of time*® in a newspaper officially 


The citation must be direct- 


p 188 ¢ 103 § 15, is a special proceed- 
ing in whieh the citation need not 
state the file number of the proceed- 
ing, as required by Rev. St. (1895) 
art 1214, regulating citations in gen- 
eral. Unknown Owner y. State, 118 
S.W. 803, 55 Tex.Civ.App. 300. 


[d] Statement of taxes due.— 
Young y. Jackson, 110: S.W...74, 50 
Tex.Civ.App. 351. 


Description of property see infra 
text and notes 55-57. 

45. Ontario Land Co. v. Wilfong, 
32 S.Ct. 328, 233 U.S. 543, 56 L.Md. 544 
Laff 171 F. 51, 96 C.C.A.-293]; Wait v. 
McMillan, 79 N.W. 917, 121 Mich. 95; 
Peninsular Sav. Bank v. Ward, 76 N. 
W. 161, 79 N:W. 911, 118 Mich. 87;’ 
Stearns County v. Smith, 25 Minn. 
131; Bartels v. Christensen, 90 P. 
658, 46 Wash. 478; Young v. Droz, 80 
P, 810, 38 Wash. 648. ‘ 

[a] Sufficiency of citation.—(1) 
Where a statute requires the owner 
of land to appear within sixty days 
“after the date of the first publica- 
tion” of the summons, a summons 
which directs the owner to appear 
within sixty days after the service 
of the summons on him is insufficient 
to confer jurisdiction. Gould v. Knox, 
101 P. 886, 53 Wash. 248; Bartels v. 
Christensen, 90 P. 658, 46. Wash. 478; 
Dolan v. Jones, 79 P. 640, 37 Wash. 
176; Woodham y. Anderson, 73 P. 536, 
382 Wash. 500; Smith v. White, 73 
P. 480, 32 Wash. 414; Thompson v.- 
Robbins, 72 P. 1043, 32 Wash. 149. 
(2) But a judgment is not invalid un- 
der the Washington statutes because 
summons required answer within six- 
ty days after publication, instead of. 
within sixty days after ‘‘date of”’ first 
publication. Ontario Land Co. v. 
Wilfong, 32 S.Ct. 328, 233 U.S. 548, 56 
L.Ed) 544° [aff 171). 5, 96° C:CiAS 


293). 

{b] Length of time allowed.—It 
is not ground for setting aside a de- 
eree for the sale of land for delin- 
quent taxes that there was not suffi- 
cient time, between the final publica- 
tion of the order and petition and the 
time fixed for the hearing, to permit 
a nonresident owner to reach the 
place of trial from the place of his 
residence. Waldron v. <Auditor- 
Gen., 67 N.W. 136, 109 Mich. 231. 

46. U.S.—Johnson v. Hunter, 127 
Be 219 (revel 4k Vs, Ts CCA 3o9 
(rev.28. S.Ct. 759, 209 U.S. 541, 52° L. 
Ed. 918) 1]. 

Ala.—lLoper v. E. W. Gates Lumber 
Co., 98 So. 722, 210 Ala. 512. 
Mich.—Burns v. Ford, 82 N.W. 885, 
124 Mich. 274; McFadden vy. Brady, 
79 N.W. 886, 120 Mich. 699; Eldridge 
v. Richmond, 79 N.W. 807, 120 Mich. 
586. 

Neb.—Davies v. American Invest- 
ment & Trust Co., 143 N.W. 464, 94 
Neb. 427; Smith v. Potter, 137 N.W. 
854, 188 N.W. 11385, 92 Neb. 39 [mod 
133 N.W. 487, 90 Neb. 298]; Claypool 
v. Robb, 133 N.W. 178, 90 Neb. 193. 

Tex.—Young v. Jackson, 110 S.W. 
74, 50 Tex.Civ.-App. 351; Williams v. 
Young, 90 S.W. 940, 41 Tex.Civ.App. 
212; Eels v. Blair, (Civ.App.) 60 S.W. 
462. 

Wis.—Pinkerton v. J. L. Gates 
Land Co., 95 N.W. 1089, 118 Wis. 514. 

[a] Sufficiency of publication.— 
(1) A decree directing the sale of 
property for taxes within ten days 
after perfection of notice of the appli- 
cation to sell by its third weekly pub- 
lication under Gen. Acts (1915) p 461 
§ 197, is"premature, in view of sec- 
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designated for that purpose or answering the re- 
quirements of the statute with respect to the char- 
acter of its circulation, the place of its publication, 
or otherwise,*’ although it has been held that a 
substantial, rather than a literal, compliance with 
provisions as to the period of publication is suf- 
The filing of a complaint in proceedings 
to foreclose a tax lien before publication of the sum- 
mons has been held not to deprive the court of ju- 
risdiction notwithstanding the statute provides that 
the summons shall not be published until after the 


ficient.*8 


complaint is filed.*? 


Names of defendants.°° The names of defendants, 
if known, must be correctly stated in proceedings 


tion 201, providing that if notice be 
perfected ten days before commence- 
ment of the term to which the same 
is returnable, the cause shall stand 
for trial at that term, and a sale 
thereunder is invalid, and passes no 
title. Loper v. E. W. Gates Lumber 
Co., 98 So. 722, 210 Ala. 512. (2) Code 
Civ. Proc. § 79, requiring the publica- 
tion of notice in tax lien foreclosure 
proceedings to be made for four con- 
secutive weeks, is satisfied by a publi- 
eation in a weekly newspaper once in 
each week for four weeks successive- 
ly. Claypool v. Robb, 133 N.W. 178, 
90 Neb. 193. (3) Where a notice of 
tax lien foreclosure proceedings is 
published in a newspaper having more 
than one issue during the week, inser- 
tion of the notice in each of the regu- 
lar issues during the week is neces- 
sary to a complete publication of the 
notice for that particular week. Da- 
vies v. American Investment, etc., 
Co., 143 N.W. 464, 94 Neb. 427 (hold- 
ing that publication only seven times 
in a semiweekly newspaper was in- 
sufficient); Claypool v. Robb, supra. 

47. U.S.—Dick v. Foraker, 15 S.Ct. 
124, 155 U.S. 404, 39 L.Ed. 201. 

Ark.—Wolf v. Phillips, 155 S.Ww. 
924, 107 Ark. 374. 

Mich.—Waldron vy. Auditor-Gen., 67 
N.W. 1386, 109 Mich. 231. 

Mo.—Coombs v. Crabtree, 16 S.W. 
830, 105 Mo. 292. 

N.Y.—Donahue y. O’Conor, 45 N.Y. 
Super. 278. 

Tex.—Young y. Jackson, 110 S.W. 
74, 50 Tex.Civ.App. 351. 

[a] Foreign language newspaper. 
—Under a statute providing for pub- 
lication of notice in at least two of 
the daily newspapers published in the 
city, a selection of one German news- 
paper out of ten designated for the 
publication did not invalidate the 
proceedings. Donahue y. O’Conor, 45 
N.Y.Super. 278. 

48. McLauchlin vy. Pyper, 29 U.C. 
Q.B. (Ont.) 526; Connor v. Douglas, 
15 GrantCh. (Ont.) 456. 

49. Ontario Land Co. vy. Wilfong, 
32 S.Ct. 328,223 U.S.>543,° 56. La: 
544 fatiol( .' 5l,)-96;.6:CrA., 293], 

50. Generally see Process §§ 184, 
197-200. 

Name of landowner on delinquent 
tax list see supra § 1543. 

51. Miller v. Keaton, 139 S.W. 158, 
236 Mo. 694; Rothenberger v. Garrett, 
123 S.W. 574, 224 Mo. 191; Gillingham 
wv. Brown, 85 S.W. 11138, 187 Mo. 181; 
Trozer v. Wood, 10 S.W. 42, 96 Mo. 
478, 9 Am.S.R. 367; Harris v. Hill, 
117 S.W. 907, 54 Tex.Civ.App. 437. 

[a] Sufficiency of designation.— 
(1) Under Sayles Civ. St. Annot. 
(1897) art 52320, providing that the 
notice in tax suits shall be directed 
to all persons claiming any interest 
in the land so described as to identify 
it, a notice in a tax suit for taxes 
due on the “A. Netherly” survey is- 
sued to the unknown owners of the 
“A. Wetherby” survey, and published 
as directed to the unknown owners of 
the ‘A. Weatheraby” survey, is fatal- 
ly defective. Harris y. Hill, 117 S.W. 
907, 54 Tex.Civ.App. 4387. (2) In a 
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tax suit against nonresidents, notified 
by publication, where Mary L, Hattie 
S, and Katie V, were named in the 
orders as Molly Ll, Birdie S, and Kitie 
V, there was no service of process 
upon them, for the first name must 
be correct in an order of publication, 
just as personal service cannot be 
had upon some one other than _ the 
person sought to be served, substitut- 
ed service cannot be had upon one by 
some other name than his true name. 
Miller vy. Keaton, 139 S.W. 158, 236 
Mo. 694. (3) A judgment, in a tax 
suit against non-residents, notified by 
publication, who are described in the 
proceedings as ‘Mollie H. Lemen” 
and “Birdie E. Stone,’ instead of 
“Mary A. Lemen” and “Hattie E. 
Stone,” is void as to them. Keaton v. 
Jorndt, 119 S.W.* 629, 220 Mo. 117. 
(4) Publication of notice against “M. 
B. Miller’ is not a publication as to 
We a Ba Millen? Chamberlain  v. 
Blodgett, 10 S.W. 44, 96 Mo. 482. (5) 
An order of publication, running 
against ‘‘David”’ M. Bunnell, did not 
pass the title of “Daniel’’ M. Bunnell. 
Organ y. Bunnell, (Mo.) 184 S.W. 102. 
(6) But the judgment is not void 
because a defendant is described as 
“Kate A. Viger” instead of as “Katie 
Antoinette Viger’ (Keaton v. Jorndt, 
supra), (7) or because the name 
“Hamilton” in the order for publica- 
tion was spelled ‘‘Hamelton,” and the 
Christian name “Abigail,” ‘“Abigal” 
(Skillman v. Clardy, 165 S.W. 1050, 
256 Mo. 297). (8) An order of pub- 
lication in a proceeding for delinquent 
taxes, running against “J. R. and the 
unknown heirs of J. R., deceased,” 
void against J R because issued after 
his death, is valid against the un- 
known heirs of J R, deceased, to au- 
thorize the passing of title by a sher- 
iff's deed under a judgment in rem. 
Organ y. Bunnell, supra. 

[b] Principle of idem sonans does 
not apply, as the notice is intended 
for the eye, not the ear. Chamberlain 
v. Blodgett, 10 S.W. 44, 96 Mo. 482; 
Troyer v. Wood, 10 S.W. 42, 6 S.W. 
690, 96 Mo. 478, 9 Am.S.R. 367; Whelen 
v. Weaver, 6 S.W. 220, 93 Mo. 430. 

52. Todd v. Supper, (Mo.) 184 S. 
W. 1143; Russ v. Hope, 178 S.W. 447, 
265 Mo. 637; Keaton y. Hamilton, 
175 S.W. 967, 264 Mo. 564; Stevenson 
v. Brown, 174 S.W. 414, 264 Mo. 182; 
Burkham v. Manewal, 94 S.W. 520, 
195 Mo. 500; Evarts v. Missouri Lum- 
ber, etce., Co., 92 S.W. 372,° 193 Mo. 
433; Spore v. Ozark Land Co., 85 S. 
W. 556, 186 Mo. 656; Skelton vy. Sock- 
ett, 3 S.W. 874, 91 Mo. 377. 

[a]. Rule applied.—(1) The action 
to collect taxes authorized by statute 
must be brought against the record 
owner of property by his true name, 
so that where process. in such a suit 
was served on the nonresident owner 
by publication, and the order of pub- 
lication followed the petition in des- 
ignating the defendant as “A. -S. 
Wells,” instead of ‘Anthony S. Wells,” 
which the record of the deed to him 
showed to be his name, no jurisdit- 
tion was obtained over him, and the 
tax judgment and sale and deed there- 
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for service by publication,5! and the use of initials 
of defendant’s Christian name only, while the rec- 
ord title to the land is in his full name, does not 
confer jurisdiction.>? 
uses’an initial to designate the Christian name, a 
notice using such initial is valid.°? It has been held 
in some jurisdictions that a general tax foreclo- 
sure proceeding by a county, being in rem, it is im- 
material what name or names are used in the pub- 
lished summons, or whether any is used, if the prop- 
erty is properly described.** 

Description of property.°*® 
cation and published notice must describe or iden- 
tify the lands proceeded against,°® and in deter- 


But where the recorded title 


The order of publi- 


on were void. Shuck vy. Moore, 135 S. 
W. 59, 232 Mo. 649. (2) Jurisdiction 
to foreclose a tax lien against “Au- 
brey H. Gillingham’ is not acquired 
by publication of a citation address- 
ed to “A. H. Gillingham.” Gilling- 
ae v. Brown, 85 S.W. 1113, 187 Mo. 

[b] Estoppel.—A person designat- 
ed in a tax proceeding by initials only 
is not estopped to deny validity of 
judgment from fact that she has tak- 
en title to other land by such desig- 
nation. Stevenson y. Brown, 174 S.W. 
414, 264 Mo. 182. 

bags of initials generally see Names 


53. Burkham y. Manewal, 94 S.W. 
520, 195 Mo. 500; Mosely vy. Reily, 28 
S.W. 895, 126 Mo. 124, 26 L.R.A. 721; 
pe v. Gould, 9 S.W. 922, 96 Mo. 


54. Reese v. Thurston County, 282 
P. 170, 154 Wash. 617; McGuire v. 
Bean, 276 P. 535,° 151 Wash. 474. 
Merges v. Adams, 242 P. 43, 137 Wash. 
208; Continental Distributing Co. v. 
Smith, 132 P. 631, 74 Wash. 10; Pat- 
terson v. Toler, 129 P. 107, 71 Wash. 
535; Noble v. Aune, 96 P. 688, 50 
Wash. 73. 

Description of prope: see infra 
text and notes BB BTS Te ; 

55. Generally see Process § 202. 
res delinquent tax list see supra § 

. 4A 

56. Ill.—People v. Southern Gem 
Co., 163 N.E. 825, 332 Ill. 370; Gage 
v. People, 58 N.E. 947, 188 Ill. 92. 

Mo.—Sligo Furnace Co. y. Kieffer, 
229 S.W. 188; Randall v. Snyder, 112 
S.W. (529; 2214. Mo. 728, (12735 Am. Sar, 
653; Stewart v. Allison, 51 S.W. 712, 
150 Mo. 343; Winningham vy. True- 
blood, 51 S.W. 399, 149 Mo. 572 [overr 
Goldsworthy v. Thompson, 87 Mo. 


233]; Milner v. Shipley, 7 S.W. 175, 
94. Mo. 106; Ozark Land, etc., Co. v. 
Lasley, 88 Mo.App. 370. 


FBS ese Ao v. Willey, Wright 
Tenn.—Campbell 
Hayw. 60. 
Tex.—Borden v. Houston, 62 S.W. 
426, 26 Tex.Civ.App. 29. 

Wash.—McGuire v. Bean, 276 P. 
535, 151 Wash. 474; Moller vy. Graham, 
172 P. 226, 101 Wash. 283. 

[a] “The first and primary pur- 
pose of the description in the publish- 
ed notice is to acquire jurisdiction in 
RETR Me. Manifestly the court 
may not acquire jurisdiction of one 
thing by describing another.” Mc- 
Guire v. Bean, 276 P. 535, 151 Wash. ~ 
474, 477. 

[b]_ Description same as that un- 
der which owner acquired title is suf- 
ficient as to him. People v. South- 
oe Gem Co., 163 N.E. 825, 332 Ill. 
Lc] Description insufficient.—(1) 
A description of land as “the east part 
of the south half of section ten, 
township thirty-four, range one 
west,” in the publication of summons 
in a tax foreclosure, was insufficient 
to give the circuit court jurisdiction 
of the subject matter of the case. 
Sligo Furnace Co. y. Kieffer, (Mo.) 


v. McIrwin, 4 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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mining the sufficiency of the description the same 
rules apply as in the case of other instruments.°7 
Posting notice when authorized 
by statute®® is sufficient to confer jurisdiction if 
the provisions of the statute are complied with.*° 

[§ 1560]'(b) Proof of Publication.®1 
publication must be made in the form and manner 
directed by the statute, and is generally considered 
essential to the jurisdiction,®? although it has been 


Posting notice.*® 
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Proof of 


held that, since it is the fact, and not the proof, 


229 S.W. 188. (2) Under Rev. St. 
(1909) § 11520, providing that in tax 
proceedings the letter T may stand 
for township, and the letter R for 
range, an order of publication omit- 
ting any designation of township and 
range and giving only the numbers 
is invalid. Orchard v. Laclede Land 
& Improvement Co., 192 S.W. 405, 269 
Mo. 647. (3) Under Sayles Civ. St. 
Annot. art 52320, providing that the 
notice in tax suits shall be directed 
to all persons claiming any interest in 
the land so described as to identify it, 
a notice in a tax suit for taxes due on 
the ‘tA. Netherly” survey issued to the 
unknown owners of the “A. Wether- 
by” survey, and published as direct- 
ed to the unknown owners of the “A. 


Weatheraby” survey, is fatally_ de- 
fective. . Harris v. Hill, 117. S.W. 
907, 54 Tex.Civ.App. 437. (4) Under 


Remington & B. Code § 9257, a pub- 
lished summons, in an action to fore- 
close for taxes, describing the prop- 
erty as being in “Bowman's Plat,” 
was insufficient, where the property 
was described upon the tax rolls as 
“Bowman's C. S. H. W. F. Plat,” al- 
though there was but one Bowman’s 
plat to the city (Moller v. Graham, 
179 P. 858, 106 Wash. 205), (5) and 
the fact that the property appeared 
on the tax rolls for subsequent years 
as being in “Bowman’s Plat” would 
not render the foreclosure valid, not- 
withstanding Remington Code (1915) 
§ 9268, providing that the purchaser 
of the property must pay all taxes for 
all subsequent years, etc. (Moller v. 
Graham, supra). 

57. People v. Southern Gem Co., 
163 N.E. 825, 332 Ill. 370. 

[a] Ordinary use and context gov- 
ern. People v. Southern Gem Co., 
163 ‘(N.E. 825, 332 Ill. 370: 

58. In civil actions generally see 
Process § 102. 


59. See statutory provisions. 
60. People v. Fox, 39 Cal. 621. 
[a] Copy of summons must be 


> oe on land.—People v. Fox, 39 Cal. 
621. 

[b] Im Texas service by posting 
in tax suit after all papers in coun- 
ty had refused publication for fees al- 
lowed by law is proper under Rev. St. 
(1911) art 7698. Cockrell v. Steffens, 
(Civ.App.) 284 S.W. 608. 

[c] In Washington, under Rem- 
ington Comp. St. Suppl. (1927) § 
11097—120, notice to the record own- 
er by registered mail is no longer 
required in proceedings to foreclose a 
lien for delinquent taxes, it being 
necessary only to post notice of sale 
in three public places. Reese v. 
Thurston County, 283 P. 170, 154 
Wash. 617. 

61. In civil actions generally see 
Process §§ 308-316. 

62. Ark.—Gallagher v. Johnson, 44 
S.W. 1041, 65 Ark. 90. 

Tll.—People v. Miller, 171 N.E. 672, 
339 Ill’ 573; People v. Coal Belt Elec- 
trie R. Co., 142 N.E. 495, 311 Ill. 29; 
McChesney v. People, 53 N.E. 356, 178 
Ill. 542: Bass v. People, 42 N.E. 880, 
159 Ill. 207; Fisher v. People, 84 Ill. 
491; Buck v. People, 78 Ill. 560; Fox 
v. Turtle, 55-Ill. 377; Dukes v. Row- 
ley, 24 Ill. 210. 

Mich.—Nester v. Church, 79 N.W. 
893, 121 Mich. 81; McFadden vy. Brady, 
79 N.W. 886, 120 Mich. 699; Benedict 
v. Auditor-Gen., 62 N.W. 364, 104 
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Mich. 269. 

Mo.—Skillman v. Clardy, 165 S.W. 
1050, 256 Mo. 297; Priest v. Capitain, 
139 S.W. 204, 236 Mo. 447. 

N.D.—Cruser v. Williams, 100 N.W. 
721, 18 N.D. 284. 

Tex..—Young v. Jackson, 110 S.W. 
74, 51 Tex.Civ.App. 851 (publisher’s 


affidavit of publication held  suffi- 
cient). 
[a] Proof sufficient.—(1) Proof 


not insufficient because affidavit was 
filed with register of court, and such 
fact noted in his calendar. Brook 
v. Dix, 78 N.W. 125; 219 Mich. 329. 
(2) Proof not invalid because affida- 
vit calls copies of order and petition 
a ‘notice.’”? Spaulding v. O’Connor, 
77 N.W. 3238, 119 Mich. 45. (3) The 
fact that the proof of publication of 
process in a tax suit referred to the 
newspaper as the “Vindicator,’’ while 
the order of publication directed it to 
be made in the ‘Bloomfield Vindica- 
tor,’ was not a fatal irregularity, 
where the judgment contained a find- 
ing that the publication was made in 
the “Bloomfield Vindicator.” Skill- 
— v. Clardy, 165 S.W. 1050, 256 Mo. 
297. i 

-[{b] Proof insufficient.—(1) A cer- 
tificate which fails to certify that the 
maker is the publisher of the paper, 
or his authorized agent, is insufficient. 
People v. Miller, 171 N.E. 672, 339 Ill. 
573; People v. Toluca State Bank, 159 
N.E. 240, 327 Ill. 638; People v. Coal 
Belt Electric R. Co., 142 N.E. 495, 311 
Till. 29; McChesney v. People, 50 N. 
Ee 1110, °174 DN 462 .(2). Noris’ a 
certificate sufficient if it fails to cer- 
tify that the newspaper is a secular 
paper of general circulation, and has 
been regularly published for more 
than six months prior to publication 
of the notice. People v. Miller, su- 
pra; People v. Coal Belt Electric R. 
Co., supra. (3) The requirement that 
the notice has been published for 
more than six months is not complied 
with by a statement that it has been 
“established more than six months.” 
People v. Coal Belt Electric R. Co., 
supra. \ 

[ec] Signature of certificate.—Cer- 
tificate of publication of notice of ap- 
plication for tax sale, signed by “Edi- 
tor and Manager,’ does not comply 
with statute requiring “signature” by 
publisher or his agent. People v. 
a tees State Bank, 159 N.E. 240, 327 

- 638. 

63. Bennett v. Blatz, 46 N.W. 319, 
44 Minn. 56; Mille Lacs County v. 
Morrison, 22 Minn. 178. 

64. Parties to civil actions general- 
ly see Parties 47 C.J. pl. . 

65. See statutory provisions. 

{a] Constitutional and statutory 
provisions construed.—City of Bridge- 
port v. Equitable Title & Mortgage 
Co., 188 -A. 452, 106 Conn. 542; Hart 
v. Tiernan, 21 A. 1007, 59 Conn. 521; 
Grant v. Bartholomew, 78 N.W. 314, 
57 Neb. 673 [mod 80 N.W. 45, 58 Neb. 
839]; Picton v. Cass County, 100 N. 
W.-711, 13 N.D. 242, 8 Ann.Cas., 345. 

[b] In Illinois (1) in view of Hurd 
Rev. St. (1919) c 120 § 191, providing 
that a judgment obtained by the 
county collector for sale for taxes 
shall be in favor of the people, and 
§ 203, providing for forfeiture to the 
state for nonpayment, the state, and 
not the county treasurer, is both the 
nominal, and the real and substan- 
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of publication which gives the court jurisdiction, 
such proof may be supplied at any time, even after 
final judgment.*®* 

[§ 1561] g. Parties.*+ 
kind should be brought in the name of the state, 
county, or municipality, or of some public officer 
designated for the purpose depends on the local 
statute or constitution.®® 
the owner of the land,®® and the statute sometimes 


Whether a suit of this 


The proper defendant is 


Peo- 
130 N.E. 


tial, party to such a proceeding. 
ple v. City of St. Louis, 
366, 297 Ill. 199. (2) Under Rev. St.: 
ec 14 § 5 par 2, the state’s attorney 
is the proper officer to enforce the 
lien for taxes given by Revenue Code 
§ 253, but the bill must be filed in the 
name of the people of the state as 
complainants. Ward v. Alton, 23 Ill. 
App. 475. (3) Where a county is act- 
ing under township organization, an 
application for judgment against de- 
linquent lands must be made by the 
collector of the county, or the treas- 
urer aS ex officio collector, and not 
by the sheriff. . Beers y. People, 83, 


Ill. 488; Chicago, ete., R. Co. v. Peo- 
ple, 83 Ill. 467; People v. Brislin, 80 
Ill, 423. (4) Under Const. art 9 § 4, 


judgment for sale of land for taxes 
could be made only on application of. 
some general officer of the county 
having authority to receive state and 
county taxes, and a city tax collector 
cannot apply. Webster v. Chicago, 
a Ill. 302; Hills v. Chicago, 60 Ill. 

[e] In Missouri all state and coun- 
ty taxes can be sued for only in the 
name of the state, at the relation of 
and to the use of the county collec- 
tor, and cannot be maintained by an 
assignee of the tax, or of warrants 
to pay which the tax was_ levied. 
State v. Wabash R. Co., 70 S.W. 132, 
169. Mo. 563. 

fd] In Wisconsin a county may 
petition for the sale of drainage land 
for delinquent general taxes and a 
drainage assessment regardless of in- 
terest in drainage certificates. In re 
Cranberry Creek Drainage Dist., 230 
N.W. 59, 201 Wis. 373; In re Wood 
County Drainage Dist., 230 N.W. 57, 
201 Wis. 368. 

66. Kan.——Pritchard v. Greenwood 
County, 26 Kan. 584. 

Ky.—Walker vy. Fields, 144 S.W. 74, 
147 Ky. 380. i 

La.—Desormeaux yv. Moylan, 26 La. 
Ann. 730. 

Pa.—Pittsburgh v. Hannon, 8 Pa. 
Dist. 188. i 

Tex.—League y. State, (Civ.App.) 
Bee eile 262 [aff 57 S.W. 34, 93 Tex. 
“Taxes are made a lien upon the 
property against which they are as- 
sessed and the property, not the own- 
er of it at the time the taxes are 
laid, is liable for the payment there- 
OFS Hie The provision that the 
‘proper persons shall be made parties 
defendant in such suits’ . . . is 
fully met with respect to parties by 
making the present owner of the land 
sole defendant to a suit for the fore- 
closure of the lien for taxes; and the 
law does not contemplate a foreclo- 
sure against every person who may 
have been connected with the title ac 
any time during the period covereg 


by the delinquent taxes.” League v. 
State, supra. 
[a] Purchaser assuming subse- 


quently accruing taxes.—The lien on 
a lot securing Subsequently accru- 
ing taxes which a purchaser assumed 
could not be enforced, except by a suit 
against him, Toepperwein v. City of 
San Antonio, (Civ.App.) 124 S.W. 699 
[rev on other grounds 133 S.W. 416, 
104 Tex. 43]. 

[b] Unperfected title by limita- 
tions.— Unless a party’s title to land 
by limitation has been fully perfected 
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expressly requires suit to be brought against him.*’ 
The owner, within the meaning of such requirement, 
is the actual owner, if known,°* or the person who 
appears from the records to be the owner at the time 
the suit is commenced,*® in the absence of notice 
that such person was not the true owner, but had 
parted with his title by conveying the land to an- 
other;7° and, where the real owner is not made a 
party, his title is not affected by a sale of the land.*? 
But the owners of the land who appear and answer 
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cannot complain that the suit was commenced against 


before bringing a tax suit against 
unknown owners, he is not a necessa- 
ry party. Woods v. Moore, (Tex.Civ. 
App.) 185 S.W. 623. To same effect 
Thompson v. Moor, (Tex.Ciy.App.) 4 
S.W.(2d) 117 [rev (Commn.App.) 14 
S.W.(2d) 803]. 

[ce] Consolidation of actions 
against numerous landowners. Doug- 
lass v. Leavenworth County, 88 P. 557, 
75 Kan. 6. 

[ad] Construction of Pennsylvania 
Registration Act.—Kuntz v. Schu- 
macher, 13 A. 561, 120 Pa. 131. 

67. See statutory provisions. See 
also cases supra note 66; and infra 
notes 68-70. ; 

68. Rothenberger v. Garrett, 123 
S.W. 574, 224 Mo. 191, 197; Ohlmann 
v. Clarkson Sawmill Co., 120 S.W. 
1155, 222 Mo. 62, 28 L.R.A.N.S. 432, 
133 Am.S.R. 506; Schnitger v. Ran- 
kin, 91°S.W. 122, 192 Mo. 35; Hilton 
v. Smith, 33 S.W: 465, 35 S.W. +1137, 
134 Mo. 499; Evans v. Robberson, 
4 S.W. 941, 92 Mo.192, 1 Am.S.R. 701. 
And see cases infra notes 69, 70. 

“While these tax judgments are 
against the property and are not per- 
sonal, still the tax is assessed against 
the owner, if known, and the law 
looks to him for payment of the tax 
and he is a necessary party to a suit 
to enforce the lien of the state.” 
Rothenberger v. Garrett, supra. 

[a] Owner is not accorded “due 
process of law” where his property is 
sold for taxes in a proceeding to 
which he is not a party. Hider v. 
Sharp, 257 S.W. 112, 301 Mo.*‘625. 

[b] In Oregon, under Lord L. § 
3698, in proceedings on behalf of a 
county to foreclose tax liens, the par- 
ties whose names appear on the tax 
roll in the hands of the sheriff as 
owners are to be deemed the interest- 
ed parties, and required to be made 
eodefendants, and the proceedings 
against such defendants are not void 
as affecting the true owner, or a re- 
ceiver of a lienholder on the proper- 
ty, appointed by the federal court, 
who was not.made a party defendant. 
Coy v. Title Guarantee & Trust Co., 
257 Roo gl. 

[ec] In Texas (1) an “unknown 
owner,” within a statute authorizing 
suits for delinquent land taxes to be 
brought against unknown owners, is 
one who is in fact unknown to the at- 
torney representing the state, and 
after due inquiry cannot be ascertain- 
ed. Bomar v. Runge, (Civ.App.) 225 
Sw. 287. (2) One whose title is of 
record is not an unknown owner with- 
in such statute. Nunley v. Blanton, 
126 S.W.. 1110, 103 Tex. 316 [aff 119 
Dawe aiSol. oom brex.Civy,Appu, 42715 
Scales v. Wren, 127 S.W. 164, 103 Tex. 
304 [aff 119 S.W. 879, 55 Tex.Civ.App. 
62]; Adams yv. West Lumber Co., 
(Civ.App.) 162 S.W. 974. 

[d] In Washington the owner of 
property at the time taxes are as- 
sessed, aS shown on the assessment 


roll, is the owner for the purposes of. 


a tax foreclosure proceeding, and the 
only necessary party defendant there- 
in. Columbia Basin Land Co. v. 
Peter: (Cy ‘Chalmers)).Co., 218" PP. 217) 
126 Wash. 307. 

69. Mich.—Auditor-Gen. .v. Stiles, 
47 N.W. 241, 83 Mich. 460. 

Mo.-—Millerson v. T. W. Doherty 
Land & Cattle Co., 241 S.W. 907; 


Keaton v. Jorndt, 168 S.W. 734,\259 
Mo. 179; Sugg v. Duncan, 142 S.W. 
321, 238 Mo. 422; Rothenberger  v. 
Garrett, 123 S.W. 574, 224 Mo. 191; 
Ohlmann v. Clarkson Sawmill Co., 120 
S.W. 1155, 222 Mo. 62, 28 L.R.A.N.S. 
432; "138 Am.S.R. 5063. Keaton’ -v. 
Jorndt, 119 S.W. 629, 220 Mo. 117; 
Schnitger v. Rankin, 91 S.W. 122, 192 
Mo. 35; Kansas City, etc., R. Co. v. 
Smith, 57 S.W. 555, 156 Mo. 608; Hil- 
ton v. Smith, 33 S.W. 464, 35 S.W. 
1137, 134 Mo. 499; EHElting v. Gould, 9 
S.W. 922, 96 Mo. 535; Evans v. Rob- 
berson, 4 S.W. 941, 92 Mo. 192, 1 Am. 
S.R. 701; Payne v. Lott, 3 S.W. 402, 
90 Mo. 676; Cowell v. Gray, 85 Mo. 
169; Watt v. Donnell, 80 Mo. 195; 
State v. Sack, 79 Mo. 661; Vance v. 
Corrigan, 78 Mo. 94. 
Neb.—-Edmunson v. Alexander, 49 
N.W. 461, 32 Neb. 562. — 
Pa.—Philadelphia v. Sharp, 15 Pa. 
Dist.&Co. 166. 
Tex.—State Mortg. Corporation v. 
Affleck, (Civ.App.) 27 S.W.(2d) 864. 
[a] Where owner had previously 
conveyed land and the conveyance 
was on record, a tax judgment recov- 
ered against the former owner is a 
nullity as to the former owner’s gran- 


tees. Russ v. Sims, 169 S.W. 69, 261 
Mo. 27. 
[b] Deed recorded before judg- 


ment.—Under Rev. St. (1909) § 11498, 
declaratory of the rule stated in the 
text, title to realty does not pass, as 
against the actual owner who records 
his deed after a tax suit is begun, but 
before judgment therein, by a sale for 
taxes on a judgment in the tax suit 
solely against the record owner of the 
land, who in good faith had sold and 
conveyed all his title before the suit 
was begun. Taff v. Tallman, 209 S.W. 
868, 277 Mo. 157. : 

[c] Notice of recorded will._—A 
sheriff's deed, based on an execution 
under a purported judgment in a tax 
suit against a deceased person, the 
will being on record showing devisees 
as owners, passed no legal title. 
Koch v. Jenkins. (Mo.) 300 S.W. 469. 

[d] Plat book.—A collector suing 
for taxes must, when resorting to the 
plat book of entries to ascertain the 
Qwner, resort to the plat book of en- 
tries obtained from the land office by 
the county court, duly certified by the 
proper officer. Bell v. Ham, 173 S.W. 
744, 188 Mo.App. 71. 

[e] Description of interest of un- 
known owners.—In suit to enforce 
taxes against living owners of land 
and other persons, and unknown heirs, 
description of interests of unknown 
persons is immaterial, and the objec- 
tion does not affect the service on the 
named parties. Edleman vy. Wom- 
mack, (Mo.) 201 S.W. 853. 

70. Keaton v. Jorndt, 168 S.W. 734, 
259 Mo. 179; Sugg v. Duncan, 142 S. 
W. 321, 288 Mo. 422; Rothenberger v. 
Garrett, 123 S.W. 574, 224 Mo. 191; 
Ohlmann v. Clarkson Saw Mill Co., 
120 S.W. 1155, 222 Mo. 62, 1833 Am.S. 
R. 506, 28 L.R.A.N.S. 432; Payne v. 
Lott, 3 S.W. 402, 90 Mo. 676; Cowell 
v. Gray, 85 Mo. 169; State v. Sack, 
79 Mo. 661. 


71. See infra § 1576. 

72. Watkins v. State, (Tex.Civ. 
App.) 61 S.W. 532. 

73. State v. Collier, 23 S.W.(2d) 


897, 160 Tenn. 403. 
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unknown owners,’?? nor can a property owner ap- 
pearing and participating in the defense of the 
suit complain that he was not made a formal de- 
fendant.?® In somé jurisdictions all persons having 
or claiming any interest in the land in question are 
necessary parties;7* and this includes record lien- 
holders;*® but persons having no title to the prop- 
erty or interest in it are not permitted to interpose 
and present objections to the rendition of judg- 
ment,’® unless they appear as agents or attorneys 


74. Sanchez v. Hillyer-Deutsch- 
Jarratt Co., (Tex.Civ.App.) 27 S.W. 
(2d) 634; State Mortg. Corp. v. 
Groos, (Tex.Civ.App.) 12 S.W.(2d) 
260; State Mortg. Corp. v. Garden, 
(Tex.Civ.App.) 11 S.W.(2d) 212; Ball 
v. Carroll, 92 SW. 1023, 42 Tex.Civ. 
App. 323. 

[a] In West Virginia (1) where 
realty is improperly sold for nonpay- 
ment of taxes in fact paid, and 
“known claimants,’ within Code 
(1913) ¢ 105 § 6 (§ 4438), should have 
been, but were not, made formal par- 
ties to a Suit by the commissioner of 
school lands for the sale of the land, 
and did not voluntarily become such 
parties by petition, a final decree was 
not binding on them. Ellis v. Hager, 
104 S.BE. 607, 87 W.Va. 313; Preston 
v. Bennett, 68 S.E) 45, 67 W.Va. 392. 
(2) Want of jurisdiction for failure 
to make known claimants parties was 
not cured by Code (1913) e 105 § 19 
(§ 4451), being Acts (1905) c 42, 
‘where the sale was made and decree 
confirming it entered after the stat- 
ute became effective, as the curative 
statute is retroactive, and not pro- 
spective. Ellis v. Hager, supra. (3) 
The grantor of land forfeited for his 
grantor’s tax delinquency, and who 
received a trust deed securing the 
price, is a “necessary .pariy”’ to a 
suit by the commissioner of school 
lands to sell the land, under Code e& 
105 §§ 6, 17. Asbury v. Adkins, 149 
S.E. 831, 107 W.Va. 628. 

75. Sanchez v. Hillyer-Deutsch- 
Jarratt Co., (Tex.Civ.App.) 27 S.W. 
(2d) 634. ‘ 

[a]. Wendor’s lien.—Holder of ven- 
dor’s lien is necessary party in a suit 
to foreclose a tax lien. State Mortg. 
Corporation v. Magee, (Tex.Civ.App.) 
27 S.W.(2d) 864; Lippincott v. Tay-~= 
lor, (Tex.Civ.App.) 135 S.W. 1070. 

[b] Rights of lienors not made 
parties (1) are not affected by the 
judgment and = sale. State Morte... 
Corp. v. Magee, (Tex.Civ.App.) 27 S. 
W.(2d) $864; State Mortg. Corpora- 
tion v. Groos, (Tex.Civ.App.) 12 S.W. 
(2a) 260. (2) But such failure does 
not deprive the court of power to ren- 
der judgment against those actually 
impleaded. State Mortg. Corp. v. Ma- 
supra. 

People v. Cleveland, C., C. & 
St.. L.. Ry. Co.,. 94° N.E. 50, 248° Tile 
440; Hosmer v. People, 96 Ill. 58; 
People v. Quick, 87 Ill. 435. 

[a] Where lands are taxed in 
name of railroad company, it is nec- 
essary to aver or prove that it was 
interested in the lands. Chicago, etc., 
R. Co. v. People, 75 N.E. 1021, 218 
Till. 463. 

[b] Nature of interest.—(1) In 
proceedings by a county collector for 
an order to sell land for taxes, agents 
of the building erected on the land 
have no interest therein, entitling 
them to object, the interest required 
by the statute being that of a prop- 
erty right. People v. Robert White & 
Coz, 121 N.E. 5539286 Ill. 259, 2 A.L.R. 
1052. (2) An agency for the man- 
agement of real estate is not an in- 
terest in the real estate such as to 
entitle the agent in his own name to 
object to proceedings for order for the 
sale of tand for taxes. People vy. 
Robert White & Co., supra. (3) But, 
where property was advertised in a 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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of the parties in interest.77 Proceedings to fore- 
elose. a tax lien being in rem,?® there is no impro- 
priety in making the land a party.?® An allegation 
in the complaint that certain defendants are owners 
in fee simple does not preclude any interest in the 
other defendants.’° 

Husband and wife.’ In a suit for taxes on land 
owned by a married woman, her husband is not a 
necessary party.’* Nor is a wife a necessary party 
to a suit for foreclosure of a tax lien on her hus- 
band’s homestead,** it being presumed that she has 
no interest in it separate from her husband, other 
than her homestead right.8¢ 

Life tenant and remaindermen.’®> Where suit is 
brought against remaindermen to enforce taxes on 
the land, the life tenant is a necessary party,*® and 
if he is not brought in his interest is not affected 
by the judgment.s* Where suit to foreclose a tax 
lien is brought against a life tenant, contingent re- 
maindermen are not necessary parties;’% and, in 
a suit to enforce taxes against land granted to de- 
fendant for life, with remainder to his heirs, defend- 
ant’s children are not necessary parties since it 
could not be known who would be his heirs until he 
died.8° 

Deceased owner. The proceedings cannot be 
brought or continued against an owner who is dead, 
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but should be against his heirs, devisees, or per- 
sonal representatives,®° and there can be no cita- 
tion to an estate, as such, to appear and defend the 
action.®! 

Lands held in trust. Where the land is encum- 
bered by a deed of trust in the nature of a mort- 
gage, the trustee is regarded as the “owner” for 
the purpose of a tax suit,?? but the beneficiary named 
in the deed, or the holder of the note secured, will 
not be bound by the judgment if he is not made a 
party,°* and, if the trustee is dead, and his heirs 
are not made parties, the proceedings are void as 
to them.®* On the other hand it has been held that, 
where there has been no foreclosure or sale under 
a trust deed, a suit to enforce the state’s len for 
taxes on the property is properly brought against 
the heirs of the deceased grantor, and not against 
the beneficiaries on the deed.®® 

[§ 1562] h. Pleading’*—(1) Declaration, Peti-— 
tion, or Complaint.®* In proceedings to recover tax- 
es assessed against land or to enforce the lien there- 
for on such land, it is generally necessary that there 
should be some form of declaration, petition, or 
compiaint.°& Such pleading must be properly en- 
titled,®® and must allege facts showing a statutory 
liability and plaintiff’s right of action,! by alleg- 


ee a 


delinquent tax list as owned by one 
who was only the agent or attorney of 
the owner, objection to the tax was 
properly filed by the attorney as own- 
er, although it is a rule that objec- 
tions must be filed in the name of the 
owner, counsel for the state being 
estopped to object. People v. Short- 
all, 122 N.E. 60, 287 Ill. 150. (4) The 
introduction of a quitclaim deed by 
one of the parties conveying to his 
wife one third of his interest in lots 
within the county acquired by virtue 
of tax deeds, such quitclaim deed not 
describing the land, was insufficient 
to show that she was a necessary 
party. People v. Evans, 104 N.E. 
646, 262 Ill. 235. 

{c] Rule applied.—Where the ex- 
ecutor, empowered to sell land of the 
estate by warranty deed, exercised the 
power, pending suit to collect delin- 
quent taxes thereon, a new amended 
petition need not join all heirs and 
persons interested in the estate, it 
being sufficient if it joins the execu- 
tor,and the purchaser. Davie’s Ex’r 
v. City of Louisville, 188 S.W. 911, 171 
Ky. 663. 

Td] Mortgagees are not necessary 
parties to an action to foreclose a tax 
lien against a homestead. People vy. 
Weber, 45 N.E. 728, 164 Ill. 412. 

77. Hosmer v. People, 96 Ill. 58. 

78. See supra § 1552. : 

79. People v. Rains, 23 Cal. 131. 

gs0. Port Townsend y. Trumbull, 82 
P. 715, 40 Wash. 386, 388. a 

“Ownership in fee in one person is 
not inconsistent with a claim to the 
same property by another.” Port 
Townsend vy. Trumbull, supra. 

Requisites and sufficiency of plead- 
ing see infra § 1562. 

81. Parties to actions by or against 
husband or wife generally see Hus- 
band and Wife §§ 731-740. 

82. Roberts v. Zansler, 34 La.Ann. 
205; Lavergne v. New Orleans, 28 
La.Ann. 677; Sanzenbacher v. Sant- 
huff, 119. S.W. 895, 220 Mo. 274. 

[a] Name of married woman de- 
fendant.—Proceedings for the recov- 
ery of a tax judgment against land 
owned by a woman, and assessed in 
her name while a widow, may be con- 
ducted in that name, although prior 
to the institution of the proceedings 
she has married a second time, and 
her second husband is not a necessary 
party. Lavergne v. New Orleans, 28 


«La.Ann. 677. 


83. People v. Weber, 45 N.E. 723, 


164 Ill. 412; Harris v. Mayfield, (Tex. 
Commn.App.) 260 S.W. 835 [rev (Civ. 
App.) 244 S.W. 857]; Berry v. San 
Antonio, (Civ.App.) 46 S.W. 273 [mod 
on other grounds 48 S.W. 496, 92 Tex. 
819]; Bean v. Brownwood, (Tex.Civ. 
App.) 43 S.W. 1036. 

Homesteads generally see Home- 
steads 29 C.J. p 770. 

84. Bean v. Brownwood, (Tex.Civ. 
App.) 43 S.W. 1036. 

85. Generally see Estates 21 C.J. 


86. Fenley v. Louisville, 84 S.W. 
582, 119 Ky. 569, 27 Ky.L. 204. See 
Louisville v. Kohnhorst, 76 S.W. 43, 
25 Ky.L. 532 (effect on heirs of suit 
for taxes assessed against deceased 
tenant for life). 

87. See infra § 1576. 

88. Davie’s Ex’r v. City of Louis- 
ville, 188 S.W. 911, 171 Ky. 663. 

[a] Substitution of parties holding 
contingent interests becoming vested. 
—In a suit to recover delinquent tax- 
es by enforcement of the lien on the 
land, while it was not skillful prac- 
tice, on filing amendment making the 
holder of an originally contingent in- 
terest then become vested a party, to 
“drop” other and original parties, the 
practice was not a substitution pro- 
hibited by statute nor fatal to en- 
forcement of the lien. Davie’s Ex’r v. 
City of Louisville, 188 S.W. 911, 171 
Ky. 663. 

89. Woolley v. Louisville, 71 S.W. 
893, 114 Ky. 556, 24 Ky.L. 1357. 

90. Gilliland v. Armstrong, 71 So. 
700, 196 Ala. 513; McGee v. Fleming, 
3 So. 1, 82 Ala. 276; Howcott v. New 
Orleans, 31 So. 668, 107 La. 305; Chil- 
ton v. Nickey, 169 S.W. 978, 261 Mo. 
232; Wilcox v. Phillips, 169 S.W. 55, 
260 Mo. 664; State v. Edwards, 38 
S.W.. 73,.136 Mo. 360; Crosley v. Hut- 
ton, 11 S.W. 613, 98 Mo. 196; Under- 
wood v. Pigman, (Tex.Commn.App.) 
32 S.W.(2d) 1102 [rev (Civ.App.)’ 21 
S.W.(2d) 703, and mod (Commn.App.) 
86 S.W.(2d) 11141: Rose v. Turner, 
(Civ.App.) 16 S.W.(2d) 433 [conform- 
ing to answer to cert questions 7 S.W. 
(2d) 70, 117 Tex. 464]. 

[a] Judgment for delinquent tax- 
es rendered after owner’s death, with- 
out making his heirs or representa- 
tives parties, is void. Rose v. Turner, 
(Civ.App.) 16 S.W.(2d) 433° [conform- 
ing to answer to cert questions 7 S.W. 
(2d)_70, 117 Tex. 464]. f 

[b] Upon substitution of wife as 
administratix in place of a deceased 


husband, in a proceeding against the 
husband and wife to foreclose a tax 
lien, the court may continue the ac- 
tion to a decree. State v. Jordan, 59 
S.W. 826, 60 S.W. 1008, 25 Tex.Civ. 
App. 17. 

[c] Unknown heirs.—Where tax 
suit was against the living owners 
of the land, by name, and other per- 
sons “if living, or if they or either of 
them be dead, then the unknown 
heirs,” ete. “of such deceased per- 
son,” such joinder was permissible. 
Edleman v. Wommack, (Mo.) 201 S. 
W. 853. 

91. McGee v. Fleming, 3 So. 1, 82 
Ala. 276; Perry v. Whiting, 121 S.W. 
903, 56 Tex.Civ.App. 550. 

92. Williams v. Hudson, 6 S.W. 
261, 93 Mo. 524; Allen v. McCabe, 6 
S.W. 62, 93 Mo. 138; Cowell v. Gray, 
85 Mo. 169; Boatmen’s Sav. Bank vy. 
Grewe, 84 Mo. 477; Gitchell v. Kreid- 
ler, 84 Mo. 472. 

93. See infra § 1576. 

94. Rothenberger v. Garrett, 123 S. 
W. 574, 224 Mo. 191. 

95. Brickell v. Farrell, 82 F. 220. 

96. Pleading in civil actions gener- 
ally see Pleading 49 C.J. p 1. 

Sufficiency of petition or affidavit 
to warrant publication of process 
against nonresident or unknown own- 
ers see supra § 1559 note 35 [e]. 

97. In civil actions generally see 
Pleading §§ 132-196. 

98. See statutory provisions; cas- 
es infra this note; and note 99 et 
seq. 

[a] In Illinois the delinquent list 
serves as a declaration on application 
for judgment and order of sale for 
nonpayment of taxes against land. 
People v. Coal Belt Hlectric Ry. Co., 
142 N.f. 495, 311 Ill. 29; Smythe v. 
People, 76 N.E. 82, 219 Ill. 76; Wig- 
gins Ferry Co. v. People, 101 Ill. 446. 

[b] In New Mexico (1) the as- 
sessment roll may be used as a com- 
plaint (Moore v. National Bank of 
New Mexico, 295 P. 424; Williams v. 
Van Pelt, 295 P. 418), (2) notwith- 
standing the assessor’s failure to ver- 
ify it (Moore v. National Bank of 
New Mexico, supra; Williams v. Van. 
Pelt, supra). 4 

99. Goodell v. Auditor-Gen., 106 
N.W. 890, 143 Mich. 240, 114 Am.S.R. 
646; Gibbs v. Southern, 22 S.W. 713, 
116 Mo. 204. 

1. Miami v. Miami Realty, 

Co., 49 So. 55, 57 Fla. 366. — 
[a] Itis bill of complaint, and not 
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ing the levy and assessment of the tax,? and the 
It must also set forth the amount 
of taxes claimed to be due and for what years,* 
and allege their delinquency or nonpayment,°® as 
well as the observance of any conditions precedent 
to the rizht to maintain the action.® 
or complaint must allege that the taxes are due 
against a specifie tract of land,’ and must describe 
sufficiently the particular property to be proceeded 
against, stating the assessed value,® and contain 
allegations as to defendant’s ownership of it or his 
Where a personal prop- 
erty tax is sought to be charged against land, the 
collector in his application for judgment must des- 
ignate the particular tract,tt and, when suit is 
brought against unknown heirs of a deceased owner, 
the petition must describe the interests of the 
An allegation naming a certain party and 
. “unknown persons” is insufficient to include heirs 
of the party named;1* but a judgment is not void, 


time when made.* 


connection with the title.+° 


heirs.?2 


notice of lien, which must set out the 


cause of action. Miami v. Miami 
Bretys etc., Co., 49 So. 55, 57 Fla. 
[b] Divisibility of property.—In 


Kentucky, under Civ. Code Pract. § 
694, providing that before ordering 
sale the court must be _ satisfied 
whether or not the land can be divid- 
ed without materially impairing its 
value, and, if divisible, may divide it, 
and, if indivisible, may sell the whole, 
it is not necessary in consolidated 
actions to enforce a statutory lien for 
taxes to allege that the property was 
divisible or indivisible. Will v. City 
eae alle, 195 S.W. 822,,176 Ky. 

2. People v. Leet, 23 Cal. 161; Peo- 
ple v. Rains, 23 Cal. 131; Mix v. Peo- 
ple, 14 N.E. 209, 122 Ill. 641; Christie 
v. -Hartzell, 95 N.W. 637, 4 Neb. 
(Unoff.) 627. 

3. Miami v. Miami Realty, 
Co., 49 So. 55, 57 Fla. 366. 

4 Cal—People v. Todd, 23 Cal. 
181. 

Tll.— Mix v. People, 14 N.E. 209, 122 


ete., 


Till. 641; Mix v. People, 4 N.H. 783, 
116 Ill. 265; People v. Reat, 107 Ill. 
581. 


Mich.—Church v. Nester, 85 N.W. 
1078, 126 Mich. 547 [error dism 23 S. 
Ct. 849, 189 U.S. 505, 47 L.Hd. 921]. 

Mo.—Cooper v. Gunter, 114 S.W. 
943, 215 Mo. 558; State v. Rau, 5 
S.W. 697, 93 Mo. 126. 

Neb.—Christie v. Hartzell, 95 N.W. 
637, 4 Neb. (Unoff.) 627. 

[a] Pleading held insufficient.— 
Since, under Revenue Act §§ 188, 191, 
only one judgment can be rendered 
for a single sum against each tract of 
land or lot, and such judgment must 
be in the form prescribed by statute, 
where the application was not in that 
form, but showed sixteen separate 
amounts, an objection that it had not 
been made in accordance with the 
statutes in that the amount of the 
forfeited special assessments had not 
been added to the general taxes, but 
had been brought forward as distinct 
and separate warrants, was well tak- 
en. People v. Bragg, 138 N.H_174, 307 
Til. 11. 

5. People v. Central Pac. R. Co., 


23 P. 203, 33 Cal. 393; Foran v. Foran, 
15 N.Y.S. 51, 26 Abb.N.Cas. 433; Gar- 
za v. City of San Antonio, (Tex. 


Commn.App.) 231 S.W. 697 [rev (Civ. 
App.) 214 S.W. 488]. 

6. People v. Ballerino, 34 P. 330, 
99 Cal. 598; People v. Pico, 20 Cal. 
595; Auditor-Gen. v. Sloman, 47 N.W. 
565, 84 Mich. 118. 

{a] In Texas Gen. L. (1905) p 317 
ec 129 § 2, providing that no tax col- 
lector shall be allowed credit for lists 
of delinquent or insolvent taxpayers 
aS provided by Rev. St. (1895) art 


For later cases, developments and changes in the law see Annotations, same title and section number, 


TAXATION 


The petition 


5170, until he makes oath in writing 
that he has exhausted all resources to 
collect the taxes, had no reference to 
fees to which the collector is enti- 
tled in suits to collect delinquent tax- 
es under such act, and hence a peti- 
tion for such relief was not defective 
for failure to allege that the tax col- 
lector had performed the duties pre- 
scribed in § 2. Unknown Owner v. 
State: 118 S.W. 803, 55 Tex.Civ.App. 
oO 


7. Broocks v. State, (Tex.Civ. 
App.) 41 S.W. 719; Broocks v. State, 
(Tex.Civ.App.) 41 S.W.(2d) 714. 

8. Ark.—Brinkley vy. Halliburton, 
teomea 118, 129 Ark. 334, 1 A.L.R. 

oO. 

Cal.—People v. Mariposa Co., 31 
Cal. 196; People v. Leet, 23 Cal. 161; 
People v. Rains, 23 Cal. 131. 

Tll.—People v. Southern Gem Co., 
163 Niww 825, 3382) Dll73 0: 

Kan,—Spicer v. Wheeler, 36 P. 736, 
Bey eae 424; Doty v. Bassett, 24 P. 


Mich.—Hayward v. O’Connor, 108 
N.W. 366, 145 Mich. 52; Jackson v. 
Mason, 106 N.W. 1112, 143 Mich. 355. 

Mo.—Green y. Jackmann, 197 S.W. 
341; Brown v. Chaney, 165 S.W. 335, 
256 Mo. 219; Randall v. Snyder, 112 
S.W;. .529,- 214. Mo. .23,:127. Am.S-R: 
653;. State vy. Linney, 90 S.W. 844, 
192 Mo. 49; O’Day v. McDaniel, 80 S. 
W. 895, 181 Mo. 529; . Vaughan. y. 
Daniels, 11 S.W. 573, 98 Mo. 230; Mil- 
ner vy. Shipley, 7 S.W. 175, 94 Mo. 106; 
State v. Rau, 5 S.W. 697, 93 Mo. 126; 
State vy. Cowgill, 81 Mo. 381; Jeffer- 
son City v. Whipple, 71 Mo. 519; Dun- 
avant v. Pemiscot Land & Cooperage 
Co., 173 S.W. 747, 188 Mo.App. 83 

Tenn.—Colligan y. Cooney, 64 S.W. 
31, 107 Tenn. 214; Polk v. Mitchell, 
4 S.W. 221, 85 Tenn. 634. 

Tex.—Haynes v. State, 99 S.W. 405, 

44 Tex.Civ.App. 492. 
_ [a] Purpose of description is to 
inform owner of claim and enable 
purchaser to obtain sufficient con- 
veyance. People v. Southern Gem 
Co.; 163 N.B..825, 332° 111.370: 

[b] Sufficient description.—(1) A 
petition seeking Sale of land for tax- 
es, which described one parcel as lot 
66, block K, “W. & B. map” of Neva- 
da, and another as lots 7, 8, 9, and 10, 
“Robinson & Martin’s Add.” to city 
of Nevada, is sufficient, notwithstand- 
ing the fact that the intials W. & B. 
were used in place of Wood & Blan- 
chard’s, and an abbreviation instead of 
the word “addition.”’ Brown y. Cha- 
ney, 165 S.W. 335, 256 Mo. 219. (2) 
Petition was not subject to special 
exception because not giving abstract 
numbers of tracts described, the land 
being definitely located without such 
numbers. Broocks yv. State, (Tex. 
Civ.App.) 41 S.W.(2d) 719; Broocks 
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although defendant is described in the caption of 
the petition as an heir of a decedent, and in the 
tax bill as the widow.14 There must also be a prayer 
or demand for appropriate relief.'® 

Time of filing. 
lien is not void because the application was not filed 
until the day of entry of the judgment.*® 

Serving copy of complaint.‘* 
sions as to service of a copy of the complaint in 
tax foreclosure proceedings within a specified tim 
have been held mandatory as to the requirement 
that such copy be served;t® but a mere delay in 
the service will not invalidate the proceedings where 
no prejudice results, and jurisdiction has been ob- 
tained by publication of process.*° 

[§ 1563] (2) Plea, Answer, or Objections.2 The 
answer of defendant must be in writing and sign- 
ed,?2 and set forth clearly the nature and grounds 
of his defense to the suit.?3 
alleges that each item of the taxes was levied on 


A judgment foreclosing a tax 


Statutory provi- 


eis 


Where the petition 


vareoneet (Tex.Civ.App.) 41 S.W. (2d) 


{[c] Insufficient description.—A de- 
seription of land in complaint in tax 
proceedings as follows “N of R. R. 
frl. S. W. %, Section 26, T. 6, N. R. 
7 E., 125 acres” is insufficient. Brink- 
ley v. Halliburton, 196 S.W. 118, 129 
Ark, 334, 1 ALR. 1225. 

9. People v. Rains, 23 Cal. 131. 

10. Waterbury v. O’Loughlin, 66 
A. 173, 79 Conn. 630; Union School 
Dist. v. Bishop, 58 A. 13, 76 Conn. 
695, 66 L.R.A. 989; Philadelphia, v. 
Sharp, 15 Pa.Dist.&Co. 166; Whatcom 
County v. Fairhaven Land Co., 34 P. 
563, 7 Wash. 101. 

[a] Petition held sufficient.— 
Where the statute requires the “name 
of the owner” to be set out, a petition 
referring to defendant as the “own- 
er,” and not as the “registered own- 


er,” is sufficient. Philadelphia - v. 
Sharp, 15 Pa.Dist.&Co. 166. 
11. People v. Toluca State Bank, 


159 N.E. 240, 827 Ill. 688: People v. 
St. Louis Merchants’ Bridge Co., 125 
INGIOR Vibe Ce aa OLY sy, 

12. Chilton v. Nickey, 169 S.W. 
978, 261 Mo! 2382. . 

13. Underwood v. Pigman, (Tex. 
Commn.App.) 32 S.W.(2d) 1102 [rev 
(Civ.App.) 21 S.W.(2d) 703, and mod 
(Commn.App.) 36 S.W.(2d) 1114]. 

14. Keaton y. Jorndt, 119 S.W. 629, 
220 Mo. 117. 

15. Foran y. Foran, 15 N.Y.S. 51, 
26 Abb.N.Cas. 433. 

16. Ontario Land Co. v. Wilfong, 
32 S.Ct. 328, 233. U.S. 548, 56 L.Ed. 
544 [aff 171 F. 51, 96 C.C.A. 293]. 

17. Generally see Process §§ 80-82. 


18. See statutory provisions. 

19. First Nat. Bank v. City of Pas- 
oor 244 P. 975,246 PB. 304, 138 Wash. 

20. First Nat. Bank vy. City of Pas- 
co, supra. 

21. In civil actions generally see 


Pleading §§ 197-379. 

22. <Auditor-Gen. vy. Sloman, 47 N. 
W. 565, 84 Mich. 118. 

23. Los Angeles County v. Balle- 
rino, 32 P. 581, 84 P. 329, 99 Cal. 593: 
Houston County v. Jessup, 22 Minn. 
552; Kyner v. Whittemore, 133 N.W. 
197, 90 Neb. 188. 

{a] Answer insufficient—Where a 
defendant seeks to defeat the foreclo- 
sure of a tax lien on the ground that 
the real estate in question consisted 
of two separate and distinct tracts 
which were the property of different 
owners, and were assessed and taxed 
as one tract, if his answer fails clear- 
ly to set forth facts sufficient to war- 
rant such a conclusion, and contains 
no definite description of each sepa- 
rate tract, it is vulnerable to a gen- 
eral demurrer. Kyner y. Whittemore, 
133 N.W. 197, 90 Neb. 188. 
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the real estate by the proper county and city au- 
thority, a denial that each of the several items was 
properly levied and assessed is not a denial as to all 
of them,** nor of the fact of an assessment and levy 
of any one of them.?® Incapacity of the tax col- 
lector to sue, on the ground that the vacaney to 
which he was elected did not legally exist, can be 
raised only by a plea in abatement,?° and not by the 
general issue, which admits his capacity to sue.27 

Objections.** In Illinois objections to the ap- 
plication for judgment are in the nature of plead- 
ings,?® and the general rule requiring pleadings to 
be signed by the party or his attorney®® applies to 
such objections.*+ It is within the power of the 
court to fix a reasonable time in which to file ob- 
jections.*? The objections must clearly specify the 
grounds thereof** and state facts constituting a 
good defense.** A motion to strike objections from 
the files is in the nature of a demurrer,** necessarily 
admitting every fact alleged in the objections and 
the legal conclusions arising therefrom;** and such 
motion will be granted only where no legal objec- 
tion is stated, and where no proof of the facts al- 
leged would constitute a defense.** The burden is 
on plaintiff tax collector to sustain his motion to 
strike objections.*8§ 

[§ 1564] (3) Amendment.*® Amendments may 
be allowed in suitable cases and in the sound dis- 

24 Medland v. Croft, 95 N.W. 665, 
1 Neb. (Unoff.) 419. 

25. Medland v. Croft, supra. 

26. Bresnahan vy. Sherwin-Burrill 
Soap Co., 79 A. 376, 108 Me. 124. 


27. Bresnahan v. Sherwin-Burrill 
Soap Co., supra. 


34. 


1052. 
35. People v. 
36. 


37. 


TAXATION 


People v. Robert White & Co., 
121 N.E. 553, 286 I: 


Keokuk & Hamilton 
Bridge Co., 122 N.E. 467, 287 Ill. 246. 
People v. Keokuk & Hamilton 
Bridge Co., supra. 
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eretion of the court.4° So it is within the sound 
discretion of the court to allow or deny further or 
additional objections to an application for judg- 
ment,*? even after the hearing has begun;42 but 
this rule does not apply to amendments merely stat- 
ing the original objection with greater clearness,** 
and a rule of court requiring objections to be filed 
within a specific time does not bar the right to 
amend after that time where the original objections 
were filed within the time.t* <A claim of lien for 
additional taxes for a subsequent year in the same 
land may properly be set up by amended petition.*® 

[§ 1565] (4) Verification.4® Where the statute 
requires the pleadings to be verified,4? an amended 
petition not sworn to is insufficient to sustain 2 
judgment by default, although the original petition 
was verified.** It has been held, however, that such 
a statute is merely directory, and that failure to 
verify is not a jurisdictional defect.42 So it has 
been held that, where there is a failure to verify, 
the court may, in its discretion, allow a verification 
on the trial.°° 

[§ 1566] (5) Issues and Proof.®1 Not only must 
every material allegation of the petition be estab- 
lished by the proof,®? but, in accordance with the 
general rule,°*? the proof must correspond with, and 
be confined to,.the issues raised by the pleadings.54 


44. People vy. Wabash R. Co., su- 
pra. 

45. Frankfort v. Herndon, 118 §S. 
W. 347, 183 Ky. 588. 

46. Of pleadings 
Pleading §§ 824-864. 

47. See statutory provisions. 


20957 2) Ac Laie. 


generally see 


28. Amendment see infra § 1564. 

29. Buck v. People, 78 Ill. 560. . 

[a] Necessity.—Where the board 
of review by resolution ordered a gen- 
eral fifteen per cent reduction on 
farm lands over a previous quadren- 
nial assessment, thereby raising the 
value as set by the assessor on some 
property, an objection for illegal rais- 
ing of the assessment without notice 
should have been made. People v. 
Hecht, 149 N.E. 418, 318 Ill. 395. 

30. See Pleading § 815. 


S1.. Buck v. People, 78 Jill. 560. 
32. Hess v. People, 84 Ill. 247. 
33. People v. Chicago, B. & Q. R. 


Co., 118 N.B. 59, 281 Tl. 500. 

[a] “he purpose of this rule is 
to require the objection to be so spe- 
cific and definite that the opposing 
‘counsel, as well as the trial court, 
may ascertain the real objection to 
the tax without argument or explana- 
tion.” People v. Chicago, etc., R. Co., 
118 N.E. 59, 281 Til. 500, 508. 

[b] Sufficiency of objections.—(1) 
Where objection to taxes was_ not 
stated as clearly as it might have 
been, but was so worded that public 
representatives could understand that 
owners were objecting because quad- 
rennial assessment had been unlaw- 
fully raised without notice to owners, 
the county court was justified in hear- 
ing evidence as to whether or not 
objection should be sustained, there 
being sufficient compliance with Rev- 
enue Law § 191. People v. Shortall, 
122 N.E. 60, 287 Ill. 150. (2) A state- 
ment in an objection to a town tax 
that a valid levy would only be made 
by a_vote at the annual town meeting, 
and a certificate of the town clerk, of 
the amount voted, filed with the coun- 
ty clerk, and that no valid tax was 
levied, was sufficient to raise the ques- 
tion that the tax was not authorized 
by vote of the electors at the annual 
meeting. People v. Wabash R. Co., 
118 N.E. 402, 282 Ill. 218. (3) Objec- 
tions held sufficient. People v. Chi- 
cago, B. & Q. R. Co., 118 N.E. 59, 281 
Tll. 500; Chicago, etc., R. Co. v. Peo- 
ple, 69 N.E. 854, 207 Ill. 312. 


People v. Keokuk & Hamilton 
Bridge Co., supra. . 1 

[a] Rule applied.—(1) On applica- 
tion for delinquent tax judgment, the 
owner’s failure to avail itself of an 
opportunity to obtain relief from an 
excessive assessment did not justify 
the striking from the files of objec- 
tion that assessment was excessive. 
People vy. Keokuk & Hamilton Bridge 
Co., 122 N.E. 467, 287, Ill. 246. (2) 
The defense of res judicata or estop- 
pel to object to application for de- 
linquent tax judgment did not justify 
striking from files objections that 
the tax is excessive, but such defense 
must be shown in answer to the ob- 
jection. People v. Keokuk & Hamil- 
ton Bridge Co., supra. 

38. People v. Chicago & E. I. Ry. 
Co., 168 N.E. 294, 336 Ill. 506. 

[a] Evidence held insufficient to 
support motion to strike objections 
filed to tax on ground that the ques- 
tions raised were adjudicated. Peo- 
ple v. Chicago & R. I. Ry. Co., 168 N. 
E. 294, 336 Ill. 506. 

39. Of pleadings 
Pleading §§ 581-814. 
People v. Kohler, 124 N.E. 544, 
. 455; People v. Chicago, etc., 
R. Co., 118 N.E. 59, 281 Ill. 5007 Chi- 
€ag0; etc:, RR. Co. v. People, 73, JN-B. 
747, 214 Ill. 471; Chicago, etc., R. Co. 
v. People, 69 N.E. 854, 207 Ill. 312; 
Law vy. People, 87 Ill. 385; Walsh v. 
People, 79 Ill. 521; Auditor-Gen. v. 
Chandler, 66 N.W. 482, 108 Mich. 569; 
Auditor-Gen. v. Jenkinson, 51 N.W. 
643, 90 Mich. 523; State v. Phillips, 15 
S.W. 319, 102 Mo. 664. 

41. People v. Wabash R. Co., 118 
N.E. 402, 282 Ill. 218; People v. Camp- 
bell, 115 N.E. 898, 278 Ill. 56; People 
v. Huey, 115 N.E. 739, 277 Ill. 561. 

42. People v. Campbell, 115 N.E. 
898, 278 Ill. 56. 

[a] Court properly denied leave 
in absence of Showing of any good ex- 
cuse’ for not filing objection earlier. 
People v. Campbell, 115 N.H. 898, 278 


Ili. 56. 
People v. Wabash R. Co., 118 


43. 
N.E. 402, 282 Ill. 218. 


generally see 


_ Verification of facts to sustain pub- 

lication of process against nonresi- 
dent or unknown owner see supra § 
1559 note 35 [ce] (7). 2 

48. Cockrell v. State, 55 S.W. 579, 
22 Tex.Civ.App. 568. 

49. Todd v. State, 134 S.W: 761, 
63. Tex.Civ.App. 647. 

50. State v. Ward, 82 N.W. 686 
79 Minn. 362. 

51. In civil actions generally see 
Pleading §§ 1144-1211. 

52. Christ Diehl Brewing Co. v. 
Schultz, 117 N.E. 8, 96 OhioSt. 27. 

Generally see Pleading § 1160. 

53. See Pleading § 1167 et seq. 

54. Union School Dist. v. Bishop, 
58 A. 138, 76 Conn. 695, 66 L.R.A. 989: 
People y. Trustees of Northwestern 
College, 152 N.B. 555, 322 Ill. 120. 

[a] Rule applied.—(1) Where a de- 
fense in an action to foreclose a tax 
lien was that the tax was invalid be- 
cause partly laid to pay old debts of 
the school district in arrears, objec- 
tions that the tax was invalid because 
no notice of valuation was given, nor 
any meeting of the assessors held to 
act on application for relief, as re- 
quired by statute, and that no person- 
al demand had been made to attempt 
to collect the tax out of personal 
property, were not in issue. Union 
School Dist. v. Bishop, 58 A. 18, 76 
Conn. 695, 66 L.R.A. 898. (2) Where, 
in a proceeding to enforce a lien for 
taxes against a mining company’s 
property, the complaint, which set 
forth a list of the mining claims as- 
sessed, differs from the list shown in 
the assessment roll, the duplicate as- 
sessment roll, the delinquent assess- 
ment roll, and the back tax book, in 
that it enumerates claims omitted 
from such rolls and book, and includes. 
names omitted therefrom, the vari- 
ance is such as to render the rolls 
and book inadmissible thereunder. 
Territory v. Copper Queen Consol. 
Mining Co., 108 P. 960, 13 Ariz. 198 
[aff 34 S.Ct. 546, 233 U.S. 87, 58 L.Ed. 
86 


- 


Sle 
[b] Points raised by objections 
filed.—Issues in county collector’s ap- 
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[§ 1567] i. Evidence.®* 


commitment.°7 


In. a suit to enforce a 
tax lien, the burden is on plaintiff to show that the 
tax was legally assessed, legally committed to an 
officer for collection, and that defendant was the 
owner or in possession of the land,®® but the .neces- 
sity of proof of legal commitment is eliminated by 
an admission that the warrant was in proper form, 
bond filed, and the tax sued for included in the 
It is also necessary to prove non- 
payment of the tax and consequent delinquency.** 
The tax books or delinquent lists, made and authen- 
ticated as required by statute,°® with proof that 
notice of application for judgment was given, where 
such remedy is pursued,®° are prima facie proof of 
the regularity and validity of the levy and assess- 
ment and of the fact that the taxes remain unpaid. 


TAXATION 


valid.® 


The statutes in some jurisdictions expressly declare 


plication for judgment and order of 
sale of property to pay delinquent 
taxes are limited to points raised by 
written objections filed. People v. 
Trustees of Northwestern College, 152 
N.E. 555, 322 Ill. 120; People v. Huey, 
115 N.E.. 739, 277 T1l.561. 

[ec] VWariance.—Where, in a pro- 
ceeding to enforce a lien against a 
mining company’s property, wherein 
the amount in suit was a tax on a 
raise in its assessment, the complaint 
alleged a raise of 65 claims en bloc, 
proof of a raise on eight thereof, on 
which alone it was sought to foreclose 
the lien, was a substantial variance. 
Territory vy. Copper Queen Consol. 
Mining Co., 108 P. 960, 13 Ariz. 198 
{aff 34 S.Ct. 546, 233 U.S. 87, 58 L.Ed. 
863]. 

55. Evidence in court actions gen- 
erally see Evidence 22 C.J. p 1. iy 

56. Bresnahan y. Sherwin-Burrill 


57. 


San Antonio, (Tex. 
Commn.App.) 231 S.W. 697. 
59. People v. Kogen, 178 N.E. 414, 
346 Ill. 307; People v. Wabash R. Co., 
171 N.E. 130, 339 Ill. 130; People v. 
Southern Gem Co., 163 N.E. 825, 332 
Ill. 370; People v. James Millikin 
University, 163 N.E. 313, 331 Ill. 559; 
People v. Irvin, 156 N.E. 292, 325 Ill. 
497; People v. Waller, 115 N.E. 899, 
278 Ill. 132; People v. Jones, 115 N. 
BE. 528, 277 Ill. 353; People v. Chica- 
go, ete., R. Co., 90 N.H. 381, 243 Ill. 
221; People v. St. Louis, etc., R. Co., 
82 N.E. 305, 230 Tll. 61; Sholl v. Peo- 
ple, 61 N.B. 1122, 194 Ill. 24; Chica- 
go, etc., R. Co. v. People, 61 N.E. 1068, 
193 Ill. 539; Chicago, etc., R. Co. v. 
People, 55 N.E. 648, 183 Ill. 196; Balti- 
more, ete., R. Co. v. People, 40 N.E. 
834, 156 Ill. 189; Scott v. People, 33 
N.E. 180, 142 Ill. 291; People vy. Chi- 
cago, etc., R. Co., 29 N.E. 730, 140 Tl. 
210; People v. Givens, 15 N.E. 23, 123 
Ill. 352; Burbank v. People, 90 Ill. 
554; Mix v. People, 81 Ill. 118; Chini- 
quy vy. People, 78 Ill. 570; Buck y. 
People, 78 Ill. 560; Durham v. People, 
67 Ill. 414; State v. Birch, 85 S.W. 
361, 186 Mo. 205; State v. Davis, 33 
S.W. 22, 131 Mo. 457; Pettibone v. 
Yeiser, 96 N.W. 198, 2 Neb. (Unoff.) 
65 


Necessity and sufficiency of delin- 
quent lists see supra §§ 1540-1551. 

60. People v. Kogen, 178 N.H. 414, 
346 Ill. 307; People v. Wabash Ry. 
Co.) LILANSE:. °180; 839 211913057 ‘Peo- 
ple v. Southern Gem Co., 163 N.E. 
825, 332 IH. 370; People v. James Mil- 
likin University, 163 N.E. 313, 331 Tl. 
559; People v. Irvin, 156 N.E. 292, 325 
Ill, 497; People y. Jones, 115 N.E. 
523, 277 Ill. 353; People v. Chicago, 
I, & St. L. Short Line Ry. Co., 90 N. 
H. 381, 243 Ill. 221; Scott v. People, 
33 N.E. 180, 142 Ill. 291; People v. 
Chicago, etc., R. Co., 29 N.E. 730, 140 
Ill. 210; People v. Givens, 15 N.E. 


eae Tll. 352; Mix v. People, 81 Ill. 

61. See statutory provisions. 

[a] Statute held valid.—Woolley 
v. Louisville, 71 S.W. 898, 114 Ky. 
556, 24 Ky.L. 1357. : 

[b] In Arizona the delinquent list 
is made prima facie evidence that the 
taxes are due against the property. 
Maish v. Arizona, 17 S.Ct. 193, 164 U. 
S.-599, 41 L.Ed. 567. 

[c] In Texas (1) the delinquent 
tax rolls required by statute are pri- 
ma facie evidence of nonpayment 6f 
taxes. Garza y. City of San Antonio, 
(Commn.App.) 231 S.W. 697 [rev on 
other grounds (Civ.App.) 214 S.W. 
488]. (2) But a mere copy of the as- 
sessment roll does not prove nonpay- 


ment. Garza v. City of San Antonio, 
supra. (3) And the tax collector’s 
certificate that exhibits itemizing 


yearly taxes were copied from delin- 
quent rolls is insufficient to make a 
prima facie case of a valid assess- 


ment. Broocks v. State, (Civ.App.) 
41 S.W.(2d) 719; Broocks v. State, 
(Civ.App.) 41 S.W. 714. (4) Under 


Rev. St. art 5232c, making the list of 
lands sold to the state for taxes, and 
the books on file in the collector’s of- 
fice, prima facie evidence, the delin- 
quent list alone is not prima facie 
evidence in a suit to enforce the 
state’s lien for taxes. Watkins y. 
State, (Civ.App.) 61 S.W. 532; Rouse 
v. State, (Civ.App.) 54 S.W. 32. 

[d] In Aiberta Rural Municipality 
Act § $11 provides that the return 
shall be prima facie evidence of the 
assessment and imposition of the tax- 
es as shown therein, and that all steps 
and formalities were taken and ob- 
served. Sutherland y. Spruce Grove, 
14 Alta.L. 284. 

62. See statutory provisions. 

[a] In Nebraska, in an action to 
enforce collection of delinquent taxes 
and assessments on real estate under 
Comp. St. (1905) ¢ 77 art 9, common- 
ly known as the “Scavenger Act,” the 
petition, by express provision of the 
statute, must be taken as prima facie 
evidence of the legality of the tax 
and assessment set forth therein and 
of the several amounts levied on be- 
half of the state, county, or city, in 
which the lands are located, and that 
such taxes are unpaid and delinquent. 
State v. Several Parcels of Land, 111 
N.W. 367, 78 Neb. 581. 

63. In re Tax Sale, 23 N.W. 189, 
54 Mich. 417; State v. Iron Cliffs Co., 
20 N.W. 4938, 54 Mich. 350. 

64. Ure v. Reichenberg, 89 N.W. 
414, 63 Neb. 899 [overr Darr v. Wisner, 
88 N.W. 518, 63 Neb. 305 (in so far 
as it holds that the receipts are not 
prima facie evidence) ]. 

65. Maish v. Arizona, 17 S.Ct. 1938, 
164 U.S. 599, 41 L.Ed. 567; People v. 
Wabash Ry. Co., 171 N.E. 130, 339 Tl. 
130; People v. Chicago, M. & St. P. 
Ry. 'Co., 157 N.H.7 200; 326. Til a79: 
People v. Irvin, 156 N.B. 292, 325 Ill. 


ie 
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that the lists or tax bills shall be prima facie evi- 
dence of regularity,®! and in others the statutes give 
the same effect to the petition.*? 
ing that, in proceedings thereunder to obtain an 
order of sale for taxes, the taxes specified in the 
petition shall be presumed to be legal, has been held 
In proceedings to enforce a lien claimed 
by virtue of a tax sale certificate issued to plaintiff, 
and for subsequent taxes paid by the holder, the 
presentation of a receipt for such taxes, together 
with the certificate of tax sale, raises a presump- 
tion of the regularity of the levy or assessment of 
the taxes for which such receipts eall.®* 
a prima facie case is made by plaintiff, the burden 
is cast on defendant to establish any vitiating de- 
fects or irregularities,®> or show error in, or im- 


A statute provid- 


Where 


497; People v. Wabash Ry. Co., 149 
N.E. 739, 319 Ill. 183; People v. Koh- 
ler, 124 N.E. 544, 289 Ill. 455; People 
v. Waller, 115 N.E. 899, 278 Ill. 132; 
People v. N. J. Sandberg Co., 115 N. 
HE. 741, 277 Ill. 567; People v. Cincin- 
nati, L. & C. 93 N.E. 421, 
- 506; People v. Schlitz Trans- 
fer Co., 164 N.E. 702, 333 Ill. 333; King 
v. People, 61 N.E. 1035, 193 Ill. 530; 
People v. Chicago, etc., R. Co., 29 N. 
E. 730, 140 Ill. 210; Moore v. People, 
15 N.E. 25, 123 Ill. 645; Mix v. Peo- 
ple, 14 N.E. 209, 122 Ill. 641; Mix v. 
People, 4 N.E. 783, 116 Ill. 265; Chini- 
quy v. People, 90 Ill. 570; Mix v. Peo- 
ple, 86 Ill. 312; Durham v. People, 
67 Ill. 414; Wooley v. Louisville, 71 
S.-W. 893, 114 Ky. 556, 24 Ky.L. 1357; 
Darr vy. Wisner, 88 N.W. 518, 63 Neb. 
305; Miller v. Hurford, 12 N.W. 832, 
13 Neb. 18; State v. Lowe, 53 S.E. 
116, 59 W.Va. 262. But see English 
v. People, 96 Ill. 566 (holding that, on 
application for judgment, it is for the 
state to show that the tax is author- 
ized by law). 

[a] Particular defects or irregulari- 
ties.— (1) Where the county collector 
by his proof made out a prima facie 
case in the regular way on applica- 
tion for judgment and order of sale 
against lots of a sanitary district, 
which claimed that the lots were ex- 
empt because within the sanitary dis- 
trict and used solely and exclusively 
for public purposes, the district had 
the burden of proof. People v. Sani- 
tary Dist. of Chicago, 134 N.E. 733, 
302 Ill. 350. (2) Objectors had the 
burden of proving want of notice of 
the board of review’s proposed assess- 
ment of a building on land assessed 
as vacant by the assessors.. People 
v. Morris, 170 N.E. 216, 338 Tll. 335. 
(3) The. burden rested on the objec- 
tors to a tax on realty to Show they 
had_ been given no notice of change 
in the assessment or reassessment of 
realty after the making of a quadren- 
nial assessment. People y. Shortall, 
122 N:E. 60, 287 Ill. 150. (4) The bur- 
den is on defendant owner to show 
that the valuation of his real estate 
had been raised illegally without no- 
tice to him. People v. Kohler, 124 N.B. 
544, 289 Ill. 455. (5) An owner, ob- 
jecting to a sale for delinquent taxes 
because levied on increased valuation, 
must show the original valuation and 
the extent of the raise. People. v. 
Carey, 156 N.E. 289, 325 Ill. 370. (6) 
An owner, objecting to a tax on the 
ground that the items for loss and 
cost of collection are excessive or il- 
legal, has the burden of proving such 
fact. People v. Wabash Ry. Co., 129 
N.H.. 826, 296 Ill. 527. (%) Where 
property is not assessed in the name 
of a person objecting to a proceeding 
for order of sale thereof for taxes, the 
burden is on the objector to show 
his interest in the land. People v. 
Robert White & Co., 121 N.E. 553, 286 
TH. 259, 2 ACT.R. 10623 


For later cases, developments and changes in the law see Annotations, same title and section number, 


: 
' 


proper alteration of, the delinquent list,*® although 
on the other hand it has been held that, if proper 
authentication of the tax bills is denied, the burden 
is on plaintiff to show that they were properly au- 
thenticated.®7 

Admissibility of evidence.*® Evidence of the val- 
ue of the land against which judgment of sale is 
sought, at the time of the assessment, is inadmissi- 
ble,°® the assessor’s valuation being conclusive in 
the absence of fraud.‘° So, testimony by the as- 
sessor that he did not intend to include in the val- 
uation as shown by the tax roll that part of the 
land not owned by the taxpayer is inadmissible.7+ 
Where a statute providing for the making of tax 
duplicates showing the amount and date of each 
assessment, by whom to be paid, and the premises 
whereon it is a lien, has been repealed, a tax dupli- 
cate is not admissible to show that the land was 
subject to the taxes sought to be enforced.72 On 
application for judgment of sale, wide latitude 
should be permitted in examining a public official 
called by the objector to testify as to the manner 
_of levying or collecting taxes, or to ascertain the 
proper amount to be estimated.7? But where de- 
fendant claims that the board of review reduced his 
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members of the board, at a time when no complaint 
was pending and no action taken, as to their inten- 
tion to reduce the assessment, were not admissi- 
ble.** To warrant admission in evidence of the 
amendment of the record of the board of review 
after the board became functus officio, there must 
be clear and satisfactory evidence that the amend- 
ment speaks the truth.?® The parties in interest 
are entitled to examine witnesses as to the correct- 
ness of the amendment;’® and the amendment is 
inadmissible where the only evidence of its correct- 
ness 1s the affidavit of the -clerk.77 Where the orig- 
inal tax record is lost or destroyed, a substituted 
record may be admitted in evidence.** Where it 
is sought to enforce personal taxes against land, 
and defendant contends that he had removed from 
the state and become a resident of another state, 
his declarations, so connected with the act of going 
from one state to the other as to qualify or charac- 
terize the act, are competent as a part of the res 
gestz.7? 

Sufficiency of evidence. The general rules of 
evidence*! govern in determining the sufficiency of 
the evidence to prove or disprove the defects or 
irregularities which defendant sets up as a de- 


assessment, and afterward raised it, statements of 


66. Walker v. Chicago, 56 Ill. 277. 

[a] Omissions.—The burden is on 
the objector to show that a collector 
failed or neglected to state the name 
of the owner of property in his de- 
linquent list, as required by law when 
known, and that the owner’s name 
was known to him. People y. Smith, 
107 N.E. 615, 266 Ill. 344. 

67. Reccius v. Louisville, 66 S.W. 
410, 23 Ky.L. 1832; Louisville vy. Kim- 
ball, (Ky.) 66 S.W. 608. 


68. Generally see Evidence §§ 89- 
1729. 
69. People v. Robert White & Co., 


121 N.E. 553, 286 Ill. 259, 2 A.L.R. 
1052. 


70. People vy. Robert White & Co., 


supra. And see generally supra § 
918. 
71. Fuller v. Brown, 219 N.W. 670, 


243 Mich. 192. 

72. Christ Diehl Brewing Co. v. 
Schultz, 117 N.E. 8, 96 OhioSt. 27. 

73. People v. Wabash Ry. Co., 129 

N.E. 826, 296 Ill. 527. 
- [a] Evidence held erroneously ex- 
-cluded.—(1) On a taxpayer’s objec- 
tion to a tax on the ground that items 
for loss and cost of collection were 
excessive, exclusion of the county 
clerk’s testimony as to how he ar- 
rived at the rate of taxation was er- 
ror, such testimony being admissible 
on the question of whether the clerk 
abused his discretion. People v. Wa- 
bash Ry. Co., 129 N.H. 826, 296 Ill. 
527. (2) Where it was contended that 
the amount levied for the cost of col- 
lecting a tax was excessive, objections 
to questions to. an employee of the 
county clerk’s office as to the cost 
of prior collections was erroneous. 
People v. N. J. Sandberg Co., 115 N. 
HB. 741, 277 Tl. 567°. 

74. People vy. Chicago Tunnel Co., 
104 N.E. 1016, 263 Ill. 253. 

75. People v. Schlitz Transfer Co., 
164 N.E. 702, 333 Ill. 333. : 

76. People y. Schlitz Transfer Co., 
supra. , 

77. People v. Schlitz Transfer Co., 

78. Miller-Brent Lumber Co. v. 
State, 97 So. 97, 210 Ala. 30. 

[a] Substituted assessments.—Iin 
a suit for taxes not paid on demand, 
as required by Revenue Act (1919) § 
198, and for a lien therefor under § 
416, tax records substituted for lost 
records under Act Oct. 29, 1921, p 22 
§ 23 of which declares it remedial and 
retroactive, decrees on such substitut- 
ed assessments, proceedings prelimi- 


fense.8? 


nary thereto, and the required notices 
and orders were held admissible, al- 
though the substitution was made be- 
fore the bill was filed, the lien attach- 
ing on due assessment not being de- 
stroyed by loss of the records. 
ler-Brent Lumber Co. v. State, 97 So. 
97, 210 Ala. 30. 

79. Matzenbaugh v. People, 62 N. 
EE. 546, 194 Ill. 108, 88 Am.S.R. 134. 

80. Tax bills or delinquent list as 
prima facie evidence see supra text 
and note 59. 

81. See Evidence §§ 1730-1806. 

82. People v. Bourne, 89 N.E. 690, 
242 Ill. 61; Auditor-General v. Stone, 
155 N.W. 718, 190 Mich, 93; State v. 
Fritch, 221 N.W. 725, 175 Minn. 478; 
McMahan vy. State, (Tex.Civ.App.) 
147 S.W. 714. 

[a] Evidence held sufficient: (1) 
To show that the ninety four and one 
half acres, against which a foreclo- 
sure was sought, was a part of the 
one hundred éighty three acres shown 
by a delinquent list. McMahan v. 
State, (Tex.Civ.App.) 147 S.W. 714. 
(2) To show want of notice of the 
board of review’s proposed assess- 
ment of a building on land assessed as 
vacant by the assessors. People v. 
Morris, 170 N.E. 216, 338 Ill. 335. (3) 
To show that the land, against which 
the foreclosure was sought, was ren- 
dered for assessment by the owner; 
and hence he could not complain of 
the insufficiency of the description. 
McMahan vy. State, supra. Cayce TO 
show that, when defendant’s agent, 
between first meeting of the township 
board of review and its second meet- 
ing, examined the assessment roll, 
there was no entry thereon indicating 
the board’s change in the supervisor’s 
assessment. Auditor General  v. 
Stone, 155 N.W. 713, 190 Mich. 93. (5) 
To sustain trial court’s findings of 
value. State v. Fritch, 221 N.W. 725, 
175 Minn. 478; In re Mille Lacs Coun- 
ty Delinquent Taxes for 1921 and 
1922, 209 N.W. 18, 167 Minn. 304. 

{b] Evidence held _ insufficient.— 
(1) To show that railroad property 
was wrongfully assessed. Indianap- 
olis, ete., R. Co. v. People, 22 N.H. 
854, 130 Ill. 62. (2) The county col- 
lector’s unnecessary introduction in 
evidence of tax levy certificates, town 
auditor’s proceedings, etc., in a pro- 
ceeding for tax sale, did not over- 
come the prima facie case made by 
his report and proof of notice. Peo- 
ple v. Wabash Ry. Co., 171 N.E. 180, 
339 Ill. 130. 


Mil-| 


Sufficient to establish that 


The circumstances under which an assess- 


_[c] Overvaluation or discrimina- 
tion.— (1) In a suit for unpaid taxes, 
the defense being that the assessment 
was fraudulent, evidence held to jus- 
tify an honest belief by the board of 
review that the property was valued 
for taxation at its fair cash value see 
People v. Odin Coal Co., 87 N.E. 410, 
238 Ill. 279. (2) Evidence that the 
full. value of certain real estate and 
improvements did not exceed seventy- 
five thousand dollars, but that the 
assessing officers had valued it for 
taxation at one hundred and eight 
thousand five hundred and fifty dol- 
lars, without more, was insufficient 
to show a fraudulent overvaluation 
justifying judicial interference in pro- 
ceedings for judgment and sale. Peo- 
ple v.. Bourne, 89 N.E. 690, 242 Il. 
61. (3) Evidence held not to estab- 
lish fraud, unfairness, or arbitrary 
action on the part of any taxing offi- 
cer or body in adjusting a tax on real 
and personal property. People v. Na- 
tional Plate Glass Co., 176 N.E. 319, 
344 Ill. 340. (4) Evidence held in- 
the as- 
sessing authorities intentionally and 
systematically overvalued unimprov- 
ed and undervalued improved land. 
State v. Fritch, 221. N.W.. 725, 175 
Minn. 478. (5) Evidence as to the 
price brought by certain property 
was not Ssuflicient to establish the 
actual value of land in the districts 
with that clearness and certainty nec- 
essary to constitute evidence that the 
board of review did not exercise hon- 
est judgment in coming ‘to the con- 
elusion that the valuation for assess- 
ment purposes should be raised. Peo- 
ple v. Millard, 139 N.E. 1138, 307 I11. 
556. (6) Testimony of the assessor 
on objection to a tax that he fixed the 
valuation of the property for taxing 
purposes at fifty per cent of the actu- 
al value according to his judgment, 
amounts to evidence that the actual 
value of the property was, according 
to his judgment, twice the value tak- 
en for assessment purposes. People 
v. Millard, supra. 

{d] Rate of taxation.—An objec- 
tion that the rate of taxation on a 
farm was at a higher rate than city 
property cannot be sustained by evi- 
dence that farm lands generally were 
assessed at a higher rate than other 
property, but must show that the 
particular property is at a higher rate 
than other property. People v. Hecht, 
149 N.E. 418, 318 Ill. 395. 

[e] Notice of increase of assess- 
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ment was made may be considered by the court in 
connection with excessive valuation to show fraud 
and to establish that the assessment was not the 
result of the assessing officer’s honest judgment.*? 
Where the defense is that a tax exceeded the legal 
rate, and it is impossible to tell. from the record 
what rate was extended, the prima facie case made 
by the collector’s delinquent list is not overcome.** 

[§ 1568] j. Trial or Hearing.*® The proceeding 
is triable at the term designated by the statute, 
where such designation is made.’® An order fixing 
the term for a hearing on a petition against land 
for delinquent taxes is sufficient where it follows 
the form provided by the statute.*’ Statutes reg- 
ulating the proceedings at the hearing, and the 
duties of the court thereon,®* must be observed.*® 
Under a statute providing that objections on appli- 
eation for judgment for delinquent taxes shall be 
heard and determined in a summary manner with- 
out pleading,®® if there is but one application and 
all objections are made by the same property owner, 
the objections may properly be joined and heard in 
the same proceeding, although several taxes are 
involved.®! A county tax collector applying for 
judgment waives specific objections to evidence in- 


troduced by the objector to the application, if they . 


were not. made or included in any general objec- 
tion.°? 

[§ 1569] k. Judgment or Decree®*—(1) In Gen- 
eral. In proceedings for judgment for delinquent 
ment.—(1) Evidence heid to justify 


TAXATION 


regardless of §§ 4049, 4054, 4055, 4072, 
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land taxes or to enforce a lien therefor, the court 
may, in a proper case, enter a decree of foreclo- 
sure or sale,?* and grant such other or further re- 
lief as the pleadings and evidence will warrant®® 
or is authorized by law.°* The court has power 
to make such orders as are necessary to facilitate 
the proceedings,®* but cannot render two final judg- 
ments in the same case®® or make any further or- 
der after the term at which judgment and order 
of sale were entered,®® although it has been held 
that, unless forbidden by statute, the court may 
render separate judgments at different terms of 
court against the different tracts involved.‘ The 
rule that a court of equity having obtained jurisdie- 
tion will retain such jurisdiction for the purpose of 
giving complete relief, particularly with respect to 
the enforcement of its own decree,” applies to suits 
to foreclose tax liens,? and in such suit the court 
may make all orders necessary to carry into effect 
its decree without compelling the party to resort 
to another action.t A judgment by default may 
be entered in proper cases. In proceedings in rem 
to enforce delinquent land taxes, there can ordi- 
narily be no personal judgment against the land- 
owner, although in some jurisdictions, where proc- 
ess has been properly served on the owner, a per- 
sonal judgment against him may be rendered, in 
addition to a judgment foreclosing the lien,® and in 
such jurisdictions it is error to render a judgment 
foreclosing the lien for taxes where no indebtedness 
N.E. 874, 157 Ill. 543), (2) but not 


a finding that owners had had no no- 
tice of raising of assessment. People 
wv. Shortall, 122 N.E. 60, 287 Ill. 150. 
(2) Evidence held insufficient to show 
that the assessed valuation of defend- 
‘ant owner’s property had been raised 
without notice to him. People v. 
Kohler, 124 N.B. 544, 289 Ill. 455. (3) 
In an action for delinquent taxes, a 
defense being that the assessment 
was increased without notice, where 
the clerk of the board of review tes- 
tified that notice was mailed to the 
owner, which was shown by the entry 
on his record, the conclusion was war- 
ranted that the notice was mailed and 
received by some other officer of the 
owner, although its president and vice 
president testified that they received 
no notice. People v. Odin Coal Co., 
87 N.H. 410, 238 Ill. 279. 

83. People v. Lycan, 145 N.E. 595, 
314 Till. 590. 

‘fa] Evidence held insufficient.— 
Where there was no evidence that 
land on which the assessment was 
increased was assessed at more than 
its value or disproportionately to oth- 
er land of the township in general, 
there was. no showing of fraud, or 
that the assessment was not the re- 
sult of the assessing officer’s honest 
judgment. People v. Lycan, 145 N.E. 
595, 314 Ill. 590. 

84. People v. St. Louis, ete., R. Co., 
$2 N.E. 305, 230 Ill. 61. 

85. Generally see Trial [38 Cyc 


State v. Evans, 53 Mo.App. 663. 

87, Waldron v. Auditor-Gen., 67 N. 
W. 136, 109 Mich. 231. 

88. See statutory provisions. 

89. Detroit Life Ins. Co. v. Fuller, 
199 N.W. 699, 228 Mich. 191. 

[a] Duties of court.—(1) On peti- 
tion for the sale of land for taxes in 
pursuance of Comp. L. (1915) § 4063 
et seq, question for the court to pass 
‘on, in the absence of objections, was 
whether there was a tax due from the 
‘owner on lands assessed, which in- 
‘cluded the question whether it was 
properly assessed, and the court was 
not required to ascertain whether sev- 
eral descriptions assessed as one par- 
cel were contiguous or of equal value, 


giving a right to an owner to pay 
taxes on any part of description of 
land, or to redeem any parcel of lands 
after sale, since on hearing the court 
may receive evidence and separate the 
taxes and apportion to each parcel its 
just proportion thereof. Detroit Life 
Ins. Co. v. Fuller, 199 N.W. 699, 228 
Mich. 191. (2) Where the third story 
of a building was unlawfully included 
in the assessment against the owner 
of the first two stories, the court must 
ascertain the relative value and de- 
cree the tax accordingly. Fuller v. 
Brown, 219 N.W. 670, 243 Mich. 192. 

90. see statutory provisions. 

91. People v. Kankakee, etc, R. 
Co., 86 N.E. 742, 237 Ill. 362. 

92. People v. Dunleith & Dubuque 
Bridge Co., 152) N.BH. 526, 322 I11. 99. 

93. Generally see Equity §§ 820- 
968; Judgments 33 C.J. p 1042. 

94. Conn.—City of Bridgeport v. 
Equitable Tifle & Mortgage Co., 138 
A. 452, 106 Conn. 542. 

Ill.—People v. Kogen, 178 N.E. 414, 
346 Ill. 307; McChesney v. People, 50 
N.E. 1110, 174 Ill. 46; People v. Web- 
er, 45 N.E. 723, 164 Ill. 412. 

Ky.—Woolley v. Louisville, 71 S.W. 
893, 114 Ky. 556, 24 Ky.L. 1357. 
Eeree er en kt v. Caston, 60 Miss. 


Tex.—Higgins v. Bordages, (Civ.. 
App.) 28 S.W. 350. 
Wash.—Warner v. Miner, 82 P. 


1038, 41 Wash. 98. | 

Entry of order of sale in judgment 
see infra § 1570. 

95. Union School Dist. v. Bishop, 
58 A. 138, 76 Conn. 695, 66 L.R.A. 989 
(affirmative relief to defendant); 
Langlois v. People, 72 N.E. 28, 212 
Tll. 75; Keokuk, etc., Bridge Co. v. 
People, 44 N.E. 206, 161 Ill. 514 [error 
dism 19 S.Ct. 877, 173 U.S. 702, 43 L. 
Eid. 1185]; Walsh v. People, 79 Ill. 
521; Pittsburg v. Pittsburg Third 
Presb. Church, 20 Pa.Super. 362. 

[a] Overvaluation in assessment 
(1) may be corrected on application 
for judgment in case of fraud (Keo- 
kuk, etc., Bridge Co. v. People, 44 N.B. 
206, 161 Ill. 514 [error dism 19 S.Ct. 
877, L738. U.S.702,”" 43 ha. Nd, Pisby; 
Spring Valley Coal Co. v. People, 41 


when due to mistake or error of judg- 
ment (Keokuk, etc, Bridge Co. v. 
People, supra; Spring Valley Coal Co. 
v. People, supra). 

[b] Appointment of receiver held 
unwarranted. Chicago Real Estate L. 
& T. Co. v. People, 104 Ill.App. 299. 

_[c] In West Virginia conflicting 
titles to land may be adjudicated in 
a Suit by the state, under Code c 105, 
to sell forfeited lands. State v. Har- 
man, 50 S.E. 828, 57 W.Va, 447; State 
v. Jackson, 49 S.W. 465, 56 W.Va. 558. 

[d] In North Dakota the law gives 
the court power to review an assess- 
ment in a proceeding brought to ob- ° 
tain a tax judgment, and to reduce 
the tax if it appears that the land has 
been unfairly or unequally assessed. 
Wells County v. McHenry, 74 N.W. 
241, 7 N.D. 246. 

96. Wabash R. Co. yv. People, 63 N. 
E. 1084, 196 Tl). 606. 

[a] Court has no power to make 
assessment or apportion taxes. Wa- 
bash R. Co. v. People, 63 N.H. 1084, 
196 Ill. 606. 

97. Haven v. Owen, 79 N.W. 938, 
121 Mich. 51, 80 Am.S.R. 477. 

98. Warren v. Manwarring, 73 S.W. 
447, 173 Mo. 21. 

99. People v. Mitchell, 159 N.E. 
191, 328 Tll. 206. 

1. People v. Noonan, 114 N.E. 928, 
276 Ill. 430. 

[a] Practice in Cook County court 
as to rendition of separate judgments, 
and right to render judgment nunc 
pro tunc as of date of previous gener- 
al judgment. People v. Morris, 170 
NE 206; 838 sudllia sabe 

Separate judgments generally see 
infra § 1572. 

Time of rendition generally see in- 
fra text and notes 8-14. 

2. See Equity § 117. 

3. Clark v. Zaleski, 97 N.E. 272, 
253 Til. 63. 

4 Clark v. Zaleski, supra. 

5. McChesney v. People, 53 
356, 178 Ill. 542; 
22 Dil. 592. 

Judgments by default generally see’ 
Judgments §§ 349-420. 

6 See supra § 1552. 


N.E. 
Ogden v. Chicago, 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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has been established in favor of the state against 
and no formal judgment 


defendants, 
against them." 
Time of - rendition.’ 


the judgment void.'! 


- 7% Broocks v. State, (Tex.Civ.App.) 
15 S.W.(2d) 665. : 
Generally §§ 
191-203. 

See statutory provisions. 

[a] Statutes construed.—Stilwell 
v. People, 49 Ill. 45; Kinney v. For- 
sythe, 9 S.W. 918, 96 Mo. 414. 

10. Brown v. Hogle, 30 Ill. 119; 
Muirhead v. Bergland, 70 N.W. 143, 
111 Mich. 655; Spurlock v. Dougherty, 


81 Mo. 171. 

11. State v. Baldwin, 65 N.W. 80, 
62 Minn. 518; Akers v. Burch, 12 
Heisk. (Tenn.) 606. 

[a] Effect of delay in proceedings. 
—A statute providing that in proceed- 
ings to enforce delinquent taxes the 
answer shall stand for trial at the 
same or next general or special term 
of court is held to be merely direc- 
tory, and hence a delay on the part of 
the state to bring such a proceeding to 
trial for over six years does not op- 
erate as a discontinuance or entitle 
defendant to a dismissal. State v. 
Baldwin, 65 N.W. 80, 62 Minn. 518. 

{b] In Arizona, where objections 
are duly made to entry of judgment 
against any property inéluded in the 
delinquent list, the court does not 
lose jurisdiction to render judgment 
for taking time for hearing and con- 
sidering such objections until the 
time fixed for the sale of the other 
property in the delinquent list has 
expired. Maish vy. Arizona, 17 S.Ct. 
19S, 162° U.S. 599,41" L- Bid. 567... °- 

12. Pickett v. Hartsock, 15 Ill. 279; 
Williams v. Gleason, 5 Iowa 284; 
John Widdicomb Co. v. Card, 187 N. 
W. 308, 218 Mich. 72, 22 A.L.R. 545; 
Wolverine Land Co. v. Davis, 104 N. 
W. 648, 141 Mich. 187; Bending v. 
Auditor-Gen., 100 N.W. 777, 137 Mich. 
500; Aztec Copper Co. v. Auditor- 
Gen., 87 N.W. 895, 128 Mich. 615; Al- 
len v. Cowley, 87 N.W. 620, 128 Mich. 
530; Brown v. Napper, 83 N.W. 999, 
125 Mich. 117; Brown v. Houghton 
Mineral Land, etc., Co., 81 N.W. 969, 
123 Mich. 117; Miller v. Brown, 80 N. 
W. 999, 122 Mich. 147; McGinley v. 
Calumet, ete., Min. Co., 79 N.W. 928, 
121 Mich. 88; Ledyard v. Auditor- 
Gen., 79 N.W. 918, 121 Mich. 56; 
Youngs v. Clark, 79 N.W. 803, 120 
Mich. 528; Peninsula Savings Bank v. 
Ward, 79 N.W. 161, 911, 118 Mich. 87; 
Clifford v. Hyde County, 123 N.W. 
872, 24 S.D. 237. 

13. Chouteau v. Hunt, 46 N.W. 341, 
44 Minn. 173. : 

14. Orr v. Wallace, (Tex.Civ.App.) 
285 S.W. 650 [aff (Commn.App.) 296 
S.W. 871, and mod (Commn.App.) 10 
S.W.(2d) 381]. 

[a] 
not void because of lapse of two years 
and eight months from entry of de- 
fault and award of writ of inquiry be- 
fore entry of final judgment. Orr v. 
Wallace, (Tex.Civ.App.) 285 S.W. 650 
[aff (Gommn.App.) 296 S.W. 871, and 
mod (Commn.App.) 10 S.W.(2d) 381]. 

15. See Judgments § 794. 

16. Auditor-Gen. v. Gurney, 67 N. 
W. 525, 1113, 109 Mich. 472; Skillman 


see Judgments 


Tlustration.—Tax judgment is | 


: A statute providing that 
judgments in proceedings to enforce delinquent tax- 
es against land shall be rendered at a specified 
time or term of court® has been held to be manda- 
tory, and a judgment rendered at a different term 
will be void,?® although in some jurisdictions such 
statutes have been regarded as merely directory, 
so that failure to comply therewith will not render 
A judgment has been held 
void if rendered prematurely or before the expira- 
tion of the time allowed by law for the filing of 
objections,'? but there is contrary authority.13 A 
final judgment is not void because not entered at 
the same term of court as the interlocutory judg- 
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ment by default.?4 | 


The rules governing the construc- 


tion of judgments in civil actions generally!® are 


eral. 


sufficient.19 


vy. Clardy, 165 S.W. 1050, 256 Mo. 297; 
Sellers v. Simpson, 115 S.W. 888, 53 
Tex.Civ.App. 205. 

[a] Recital as to ownership.—A 
judgment in a tax suit, which recited, 
“And, all and singular the premises 
being seen and fully understood, the 
court finds the issues for plaintiff,” 
was in effect a finding that defendants 
were the owners of the land, that fact 
being charged in the petition. Skill- 
ae v. Clardy, 165 S.W. 1050, 256 Mo. 

97. 

{b] Unknown owners.—A suit to 
foreclose a tax lien was brought 
against unknown heirs of a person 
named and the unknown owners of 
the land. The judgment recited that 
“defendants” were served, and that 
an attorney appointed filed answer for 
“defendants,” and the foreclosure was 
in general terms without any mention 
of any defendants, but “defendants” 
were given the right to have the prop- 
erty divided and sold in tracts less 
than the whole survey, the sale to be 
subject to the right of the ‘“defend- 
ants” to redeem. It was held that the 
judgment foreclosed the lien as 
against all the unknown owners made 
defendants. Sellers v. Simpson, 115 
S.W. 888, 53 Tex.Civ.App. 205. 

17. Generally see Equity §§ 838- 
844; Judgments §§ 118-153. 

18. People v. Bragg, 138 N.E. 174, 
307 Ill. 11; People v. Glick, 118 N.E. 
466, 282 IIl..198; McChesney v. Peo- 
ple, 53 N.E.. 356, 178 Ill. 542;. Mc- 
Chesney v. People, 50 N.E. 1110, 174 
Ill, 46; Mix v. People, 81 Ill. 118; 
Chestnut v. Marsh, 12 Ilk 173; Muir- 
head v. Sands, 69 N.W. 826, 111 Mich. 
487; Stanton v. Davidson, 124 N.W. 
244,109 Minn. 510; Gilfillan v. Hobart, 
24 N.W. 342, 34 Minn. 67; Kipp v. 
Collins, 23 N.W. 554, 33 Minn. 394. 

fa] Mere order of sale is not a 
judgment. McChesney v. People, 50 
N.E. 1110, 174 Ill. 46; McChesney v. 
People, 49 N.E. 491, 171 Ill. 267; Gage 
v. People, 44 N.H. 819, 163 Ill. 39. 

[b] Statement as to delinquent 
list—In proceedings under L. (1899) 
p 410 c 322 for the enforcement of de- 
linquent taxes of 1897, a judgment is 
void on its face which fails to state 
that the list of lands filed and pub- 


| lished was a list of the taxes delin- 


quent in the year 1897 and prior years 
not barred by limitations. Stanton v. 
Davidson, 124 N.W. 244, 109 Minn. 


510. 

[e] Copy of judgment which is 
certified to collector, on which lands 
are to be sold for taxes, is not “proc- 
ess” within the meaning of the con- 
stitution of Illinois, and therefore 
need not run in the name of the peo- 
ple. Scarritt v. Chapman, 11 Ill. 443; 
Curry v. Hinman, 11 Ill. 420. 

{d] Single judgment for taxes 
and special assessments.—(J) The 
amendment of Revenue Act §§ 178, 
182, by L. (1919) p 766, so as to au- 
thorize a separate notice of an in- 
tended application for judgment and 
order of sale on account of delinquent 
special assessments, and providing 


applicable in proceedings for the sale of land for 
delinquent’ taxes.1® 

[§ 1570] (2) Form and Contents!’—(a) In Gen- 
The tax judgment should be substantially im 
the form prescribed by statute, if any,!® and @ 
judgment following the language of the statute is 
A judgment rendered in accordance 
with forms prepared by the county to save expenses 
is proper, in the absence of any showing that such 
forms are insufficient.?° 
on its face all the facts essential to sustain the 
jurisdiction of the court, where the proceeding is 
considered as summary or in the exercise of a lim- 
ited jurisdiction,” and should not leave it uncer- 


The judgment should show 


for a separate judgment and sale for | 
special assessments, did not author- 
ize more than a single judgment for 
both taxes and special assessments 
where only a single application was 
made for judgment and sale. People 
v. Bragg, 138 N.E. 174, 307 Ill. 11. (2) 
The amendment by L. (1917) p 658, of 
Revenue Act §§ 129, 229, merely added 
special assessments to taxes in the 
provisions concerning lands forfeited 
to the state, and under that amend- 
ment all unpaid special assessments,. 
as well as all unpaid taxes, should be 
added to the taxes for the current 
year and included in one judgment, 
so that only a single judgment for 
all delinquent taxes and special as-— 
sessments was authorized. People v- 
Bragg, supra. 
71 


ne Driggers v. Ala. 
Superior Court of 


Cassady, 
529. 

20. State v. 
ayeooe County, 169 P. 22, 99 Wash... 


[a] Judgment held sufficient.—(1) 
Where forms provided by county for 
judgments in tax foreclosure cases 
used the singular in describing 
certificate of delinquency, if moré 
than one certificate was being fore-— 
closed, as in three cases, singular 
could be changed to plural, so that 
judgment would accurately describe 
certificates. State v. Superior Court 
of Whatcom County, 169 P. 22, 9% 
Wash. 169. (2) If listing of property 
for taxation and assessment, equali- 
zation, and levy of taxes thereon were 
duly and regularly done, such facts, 
if- proved, are proper to be inserted 
in judgment in tax foreclosure case. 
State v. Superior Court of Whatcom 
County, supra... (3) There is presump- 
tion that assessing officers of county 
did their duty, and that assessment, 
equalization, and levy of taxes were 
regularly made, so that omission of 
such facts from judgment in tax fore- 
closure case is not improper. State 
v. Superior Court of Whatcom County, 
supra. (4) Judgment in tax foreclo- 
sure case which does not recite that 
claims of defendants are inferior to 
plaintiff's lien, and contains no ad- 
judication barring their claims, is 
proper, since it necessarily makes de- 
fendants’ claims inferior to rights of 
plaintiff in foreclosure. State v. Su- 
perior Court of Whatcom County, su- 
pra. (5) It is probably proper to re-- 
cite in judgment in tax foreclosure: 
case name of person to whom prop- 
erty was assessed, and in whose 
name certificates of delinquency 
were issued. State v. Superior 
Court of Whatcom County, supra.. 
(6) Judgment in tax foreclosure 
action need contain no adjudication 
that plaintiff's lien is Subject to liem 
of local improvement assessments of 
city. State v. Superior Court of 
Whatcom County, supra. 

21. Smith v..Cox,. 22° So, 78, “116. 
Ala. 503; McGee v. Fleming, 3 So. 1, 
82 Ala. 276; Wartensleben v. Haith— 
cock, 1 So. 38, 80 Ala. 565; Hamilton 
v. Burum, 3 Yerg. (Tenn.) 355. 
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tain whether suit was brought in rem or quasi in 
But a recital in the judgment that the court 
finds legal notice to defendants will not supply a 
lack of facts necessary to confer jurisdiction,”?® and 
although the judgment recites proper source of 
process, the recital must yield to the order of pub- 
lication actually read in evidence.** 
should show the year in which the taxes were delin- 
quent,?° but this may be done by references to the 
A judgment for sale of a rail- 
road right of way should be only against that part 
of the way lying within the district levying the 
In accordance with the general rule,?* the 
judgment must conform to, and be supported by, 
Blanks occurring in the 
judgment in places necessary to be filled will be 
Further, where the name 


29 


rem.*“ 


delinquent list.?° 


tax.77 
the pleadings and proof.?°® 


fatal to its validity.®° 


[a] Showing held sufficient.—A 
judgment following the statutory 
form and reciting that notice was giv- 
en as prescribed by law is sufficient, 
even though, under the statute, the 
landowner was entitled to a parti¢cu- 
lar notice. Driggers v. Cassady, 71 
Ala. 529. ; 

[b] In Nebraska it has been held 
that a recital in a judgment forecios- 
ing a tax lien against a nonresident, 
where neither the record nor the files 
in the case furnish proof that a no- 
. tice for constructive service was ever 
published, that “the court finds that 
due and legal notice of the filing and 
pendency of this action was given the 
defendants” will not supply the lack 
of the facts necessary to confer ju- 
risdiction. Duval v. Johnson, 133 N. 
W. 1125, 90 Neb. 508, Ann.Cas.1913A 
2 


6. 

[c] Taxes for which rendered.—A 
“tax proceeding” is an action to en- 
force a lien, and not a mere action to 
recover the amount of a debt. . The 
judgment enforcing the lien should 
state facts sufficient to show for what 
taxes the lien is to be enforced. Ran- 
kin v. Porter Real Estate Co., 97 S.W. 
877, 199 Mo. 345. 

22. Harrison v. Orr, (Tex.Commn. 
App.) 296 S.W. 871 [aff (Civ.App.) 285 
S.W. 650, and mod (Commn,App.) 10 
S.W.(2d) 381]. 

23. Moran y. Catlett, 165 N.W. 946, 
102 Neb. 21. 

24. Orchard v. Laclede Land & Im- 
provement Co., 192 S.W. 405, 269 Mo. 


647. 

25. People v. Kogen, 178 N.E. 414, 
346 111.307; Stanton Vv. Davidson, 124 
N.W. 244, 109 Minn. 510. 

[a] Insertion in caption of judg- 
ment the words “for year 1927” was 
proper where the delinquent list, no- 
tice of application, and objections fil- 
ed by the faxpayer all showed that 
the taxes for 1927 were the subject 
matter of the proceeding. People v. 
Kogen, 178 N.E. 414, 346 Ill. 307. 
People v. Kogen, supra. 

27. People v. Wabash Ry. Co., 129 
NB. 826, 296 Ill. 527; People v. Wa- 
bash R..Co., 120' N.H. 517, 285 Til. 172: 
People v. Pittsburg, etc., R. Co., 119 
N.E, 914, 284 Il. 87. 

[a] Undivided interest.—Under 
Sayles Civ. St. Annot. (1897) art 5082, 
providing for the assessment of a 
railroad within a county as an en- 
tirety, and not as so many distinct 
miles of road, the state, in an action 
for the recovery of taxes on an un- 
rendered portion of the roadbed, is en- 
titled to a decree for the foreclosure 
of a lien on an undivided interest in 
the roadbed. State v. St. Louis South- 
western Ry. Co. of Texas, (Tex.Civ. 
App.) 96 S.W. 69. 

28. See Judgments §§ 87-105. 

29. Territory v. Copper Queen 
Consol. Mining Co., 108 P. 960, 13 Ariz. 
198 [aff 34 S.Ct. 546, 233 U.S. 87, 58 
L.Ed. 863]; People v. Goldberg, 163 
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the district.*? 
The judgment 


age. 


N.E. .781, 832 Ill. 346; Coleman. vv. 
Crowdus, (Tex.Civ.App.) 178 S.W. 585. 

[a] Rule applied.—A decree fore- 
closing a lien on the whole of each 
tract is void where only unidentified 
portions were delinquent. — Gibbs 
Bros. & Co. v. State, (Tex.Civ.App.) 
291 S.W. 576. ’ 

30. Morgan v. Tweddle, 78 N.W. 
121, 119 Mich. 350; German-American 
Bank v. White, 38 N.W. 361, 38 Minn. 
471. And see Elliott v. Penninger, 
(Mo.) 204 S.W. 188 (holding that, 
where entire judgment roll has disap- 
peared, a judgment for tax foreclo- 
sure, entitled ‘State, .. . . against 

. PB, J. L. P. Her Husband, Defend- 
ant...” with the blank after defend- 
ant unfilled all through body of form, 
and designating years in which taxes 
had been paid which clerk had omit- 
ted to strike out, is lacking in verity 
and is void). 

31. Todd v. Reynolds, (Mo.) 199 S. 
W. 173; Nolan v. Taylor, 32 S..W. 
1144, 131 Mo. 224; Simonson vy. Dolan, 
21 S.W. 510, 114 Mo. 176; Morrison 
v. Loftin, 44 Tex. 16. 

[a] Rule applied.—(1) A tax judg- 
ment and deeds based thereon which 
gave the record owner’s name as “L. 
Lampel” and “Leroy Lampel’” is void 
where his real name was ‘Lorenz 
Lampel.” Todd v. Reynolds, (Mo.) 
199 S.W. 173. (2) An order of pub- 
lication, judgment, and sale for de- 
linquent taxes, running against ’’Da- 
vid” M B, did not pass the title of 
“Daniel” M B. Organ v. Bunnell, 
(Mo.) 184 S.Ww. 102. 

32. Perry v. Whiting, 121 S.W. 903, 
56 Tex.Civ.App. 550. 

3 Chicago Sanitary Dist. v. Han-. 
berg, 80 N.E. 1012, 226 Ill. 480. 

384. Ky.—Woolley v. Louisville, 71 
S.W. 893, 114 Ky. 556, 24 Ky.L. 1357. 
Pe gta iy case v. Caston, 60 Miss. 


Or.—Peterson v. Graham, 279 P. 
553, 282 P. 1084, 131 Or. 290. 

Tex.—Higegins v. Bordages, (Civ. 
App.) 28 S.W. 350. 

Wash.-—Warner v. Miner, 82 P. 


1033, 41 Wash. 98. 

See Sturgeon Falls v. Land Co., 31 
Ont.L. 62, 6 Ont.W.N. 46, 7 Dom.L.R. 
352, 4 Ont.W.N. 178, 23 Ont.W.R. 170 
(holding order for sale proper). 

[a] Fixing time of sale.— Where 
the statute provides for the entry of 
a judgment condemning the lands to 
sale on a certain day not less than 
thirty days from the judgment, a 
judgment fixing the day of sale in 
less than thirty days is void, and a 
sale thereunder passes no title. Cas- 
ton v. Caston, 60 Miss. 475. 

[b] Conditions of sale.—In an ac- 
tion to enforce statutory liens for 
taxes, the court did not err in order- 
ing sale of the land subject to unpaid 
state taxes without adjudging the 
amount of such unpaid taxes, the rule 
caveat emptor applying to such sales. 
Will v. City of Louisville, 195 S.w. 
822, 176 Ky. 450. 


Order of sale. 
should give proper directions for sale of the land, 
and the time and conditions thereof ;*4 
utory provisions as to the form and requisites of 
the order of sale?® should be complied with.?® 
less the statute requires a separate order of sale, 
such order may be embodied in the judgment, where 
the judgment is a formal one instead of a mere 
notation on the margin of the delinquent roll.** 

Effect of irregularities, informalities, or surplus- 
Mere irregularities or informalities,*® clerical 
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of the owner or defendant is required to be stated, - 
it must be given correctly.*! ; 
ment against an estate as such,®* and a judgment 
for delinquent taxes’ on lands owned by a sanitary 
district should be against the lands and not against 


There can be no judg- 


The judgment, if for plaintiff, 
and stat- 


Une 


{c] Directions held erroneous.— 
Where a certified copy of a court or- 
der directed a sheriff’s sale for taxes 
of 1918, instead of 1919, the sale was 
void, although the original order was 
corrected and tthe sheriff made the 
sale for 1919 taxes (L. § 4354). Pet- 
erson v. Graham, 279 P. 553, 282 P. 
1084, 1381 Or. 290. 

[d] Order as to possession.—A de- 
cree, in a Suit to enforce a tax on real 
property, that the purchaser at the 
tax sale shall be placed in possession 
within thirty days, and that defend- 
ant be debarred from asserting any 
claim or title in conflict with the lien 
foreclosed, does not deprive him of 
his equity of redemption, and hénce 
is not erroneous. Guerguin v. City 
of San Antonio, 50 S.W. 140, 19 Tex. 
Civ.App. 98. 

35. See statutory provisions. 

36. Harrison v. Orr, (Tex.Commn. 
App.) 296 S.W. 871 [aff (Civ.App.) 285 
S.W. 650, and mod (Commn.App.) 10 
S.W.(2d) 381]; Trumbull v. Jeffer- 
son County, 114 P. 186, 62 Wash. 503. 
See Underwood v. Pigman, (Tex.Civ. 
App.) 21 S.W.(2d) 703 [rev on, other 
grounds (Commn.App.) 32 S.W.(2d) 
1102, and mod (Commn.App.) 36 S.W. 
(2d) 1114] (holding description of 
judgment in order of sale sufficient). 

[a] Reference to judgment.—Un- 
der a statute requiring judgment to be 
“correctly described” in the order of 
sale, it is improper for the order, in 
referring to the judgment, to recite 
personal liability against the owner 
where such liability was not adjudi- 
cated in the judgment. Harrison v. 


‘Orr, (Tex.Commn.App.) 296 S.W. 871 


[aff (Civ.App.) 285 S.W. 650, and mod 
(Commn.App.) 10 S.W.(2d) 381]. 

[b] Indorsements.—W here the 
statute requires items of cost to be 
correctly indorsed on the order, an 
order of sale under a tax judgment 
was improperly indorsed to the effect 
that the clerk had earned a fee be- 
cause of compromise of the suit. 
Harrison v. Orr, (Tex.Commn.App.) 
296 S.W. 871 [aff (Civ.App.) 285 S.W. 
650, and mod (Commn.App.) 10 S.W. 
(2d) 381]. 

[ec] Order held sufficient.—Where 
the original judgment in proceedings 
to sell property for taxes ordered the 
county treasurer to sell the land and 
issue a deed, described the lands or- 
dered sold, and recited that the clerk 
should certify and attest a copy of the 
decree as an order of sale, and deliver 
it to the county treasurer, which the 
clerk did, attaching to such copy his 
certificate that it was a true copy of 
the original judgment there was a 
sufficient order of sale. Trumbull v. 
rhc Saas County, 114 P. 186, 62 Wash. 


37. American Nat. Ins. Co. 
Brown, 261 P. 810, 33 N.M. 42. 

38. Ill.—Neff v. Smyth, 111 Ill. 100. 

Mich.—Burns v. Ford, 82 N.W. 885, 
124 Mich. 274; Jenkinson v. Auditor- 
Gen., 62 N.W. 1638, 104 Mich. 34. 


Vv. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 1570-1572] 


error or surplusage,®® will not vitiate the judg- 
ment to such an extent that it cannot support a tax 


sale. 


[§°1571] (b) Description of Property.‘° 
judgment must contain such a description of the 
land affected as will suffice to identify it with rea- 
sonable certainty,*! and the description must cor- 
respond with that in the petition or complaint and 
in the notice or published advertisement, at least 
so far as to show that the same tract or parcel of 
But if the statute makes the 


land is intended.*? 


Mo.—State v. Hunter, 11 S.W. 756, 
58, Mo. 386; Brown v. Walker, 85 Mo. 
Ohio.—Wilkins v. Huse, 9 Ohio 154. 


Tex.—Mangum vv. Kenley, (Civ. 
App.) 145 S.W. 316. 
[a] Rule applied —A judgment 


against unknown owners, foreclosing 
a tax lien, is not invalid because it is 
against ‘defendant,’ instead of ‘“‘de- 
fendants.” Mangum v. Kenley, (Tex. 
Civ.App.) 145 SW. 316. ; 

39. Gibbs v. Scales, 118 S.W. 188, 
54 Tex.Civ.App. 96; Eels v. Blair, 
(Tex.Civ.App.) 60 S.W. 462; Stevens 
v. Doohen, 96 P. 1032, 50 Wash. 145. 

[a] Ilustrations.—(1) An irregu- 
larity in a tax foreclosure judgment 
foreclosing a lien against lot 23, in 
giving the number of the lot ina 
tabulated statement as lot 22, follow- 
ing the proper description, is a cleri- 
cal error to be treated as surplusage, 
and does not avoid the judgment. 
Stevens v. Doohen, 96 P. 1032, 50 
Wash. 145. (2) A judgment for de- 
linquent state and county taxes is not 
wholly invalid because it improperly 
decrees that the order of sale to be is- 
Sued thereon shall have the force of a 


writ of possession, and that the offi- 


cer making the sale by virtue thereof 
shall place the purchaser in posses- 
sion, as this may be treated as sur- 
plusage. Gibbs v. Scales, 118 S.W. 
188, 54 Tex.Civ.App. 96. (3) Where 
an order of publication summoned 
George Hels and the unknown heirs of 
“George Eels,” and the final judgment 
dismissed the suit as to the unknown 
heirs of “George Ellis,” the suit stood 
dismissed as to the unknown heirs 
of “George Eels.” Eels v. Blair, (Tex. 
Civ.App.) 60 S.W. 462. 

40. Generally see Judgments § 147. 

41. Ill—Peo. v. Wabash R. Co., 
107 N.E. 800, 267 Ill. 30; Chiniquy v. 
People, 78 Ill. 570; Spellman y. Cur- 
tenius, 12 Ill. 409; Olcott v. State, 10 


Ill. 481. 
Minn.—Ames v. Dever, 110 N.W. 
870, 100 Minn. 125; Cook v. John 


Schroeder Lumber Co., 88 N.W. 971, 
85 Minn. 374; Connecticut Mut. L. 
Ins. Co. v. Jacobson, 78 N.W. 10, 75 


Minn. 429; Gribble v. Livermore, 75 
Ni Wee .0;, 72 .6Minn,. b17; Kern <v. 
Clarke, 60 N.W. 809, 59 Minn. 70; 


Chouteau v. Hunt, 46 N.W. 341, 44 
Minn. 173; Feller v. Clark, 31 N.W. 
175, 36 Minn. 338; Bower v. O’Don- 
nell, 12 N.W. 352, 29 Minn. 135; Keith 
vy. Hayden, 2 N.W. 495, 26 Minn. 212. 

Mo.—Simmons vy. Affolter, 162 S.W. 
168, 254 Mo. 163; O’Day v. McDaniel, 
gy S.W. 895, 181 Mo. 529; Kinney v. 
Forsythe, 9 S.W. 918, 96 Mo. 414. 

Or.—Hoskins v. Dwight, 139 P. 922, 
69 Or. 558. 


Tenn:—Anderson Vv. Patton, at 
Humphr. 369. 

Tex.—Peareson v. Branch, (Civ. 
App.) 87 S.W. 222. 

Wash.—Stevens v. Doohen, 96 P. 


1032, 50 Wash. 145. : 

[a] Description held sufficient.— 
Judgment in a suit to recover taxes 
on land is not void because of de- 
scription of land as “S. 2 S. W. 4, sec- 
tion 21,” since in connection with the 
number of acres and the section, 


township, and range, this properly 
described the S. % of the S. W. % 
of section 21. Simmons v. Affolter, 


162 S.W. 168, 254 Mo. 163. 
[b] Evidence to identify.—(1) A 
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tax record, with its entries, a part of the decree by 
reference, the decree itself need not contain a de- 


seription of the land.*3 , 


The 
ent Tracts. 


description in a tax judgment which 
distinctly points out the land in such 
away as to leave no room for mistake 
as to the property tintended is suffi- 
cient, and evidence of extrinsic facts 
is admissible to apply the description 
and identify the land. National 
Bond, ete., Co. v. Hennepin County, 
97 N.W. 418, 91 Minn. 68. (2) A judg- 
ment is not void because of a misde- 
scription of the survey in the petition, 
citation, and judgment, where the de- 
seription was accurate as to the num- 
ber of acres, the abstract, and certifi- 
cate numbers, and as to the original 
grantee, but gave a wrong name as 
the name of the patentee, where it 
was shown that there was no such 
survey in the county as the one 
named, and the abstract and -certifi- 
eate numbers and the grantee as stat- 
ed in the petition, citation, and judg- 
ment, could apply to no other sur- 
vey, and it also appeared that in an 
exhibit attached to the petition the 
description was accurate. Wren y. 
Scales, 119 S.W. 879, 55 Tex.Civ.App. 
62 [aff 127 S.-W. 164, 103 Tex. 304]. 

[ec] Undivided interests.—A  de- 
scription in a tax judgment as the 
undivided one-half interest was suffi- 
cient as against the owner of the 
other undivided interest. Porter vy. 
Robinson, (Mo.) 29 S.W.(2d) 13838. 

42. Turner v. Middlesboro, (Ky.) 
117 S.W. 422; O’Day v. McDaniel, 80 
S-W. 895, 181 Mo. 529;  Miilner v. 
Shipley, 7 S.W. 175, 94 Mo, 106; Gar- 
za v. San Antonio, (Tex.Commn.App.) 
231 S.W. 697 [rev (Civ.App.) 214 S. 
W. 488]; Schaffer v. Davidson, 97 S. 
W. 858, 44 Tex.Civ.App. 100. 

[a] Rule applied.—(1) Where tax 
bills against land on which an action 
by a city was based did not describe 
it, but merely mentioned it in one bill 
as fifty-seven acres, and in the others 
as sixty and twenty-nine one-hun- 
dredths acres northwest, and eighty- 
one and (fifty-one one-hundredths 
acres southwest, and the judgment 
under which the land was sold de- 
scribed it as being in three tracts, 
giving the metes and bounds and 
courses and distances of each, the 
first tract containing eleven and twen- 
ty-six one-hundredths acres, more or 
less, the second containing seventeen 
and thirty-five one hundredths acres, 
more or less, and the third contain- 
ing forty-four and fifty-two one hun- 
dredths acres, more or less, it was 
held that as there was no similarity 
between the description of the land in 
the petition referring to the tax bills 
as a part thereof, and the description 
in the judgment, and as it could not 
be told by an inspection of these two 
papers whether or not the land, or 
any part of it on which the city as- 
serted its lien, was sold, the judg- 
ment should be vacated and set aside. 
Turner v. Middlesboro, (Ky.) 117 S.W. 
422. (2) Where the petition, in con- 
nection with the assessment roll de- 
scribed the property as containing 
five acres, a judgment describing the 
land as consisting of two acres was 
not sufficient to identify the property 
with reasonable certainty, the portion 
ordered to be sold being left almost 
wholly to inference and conjecture. 
Garza v. City of San Antonio, (Tex. 
Commn.App.) 231 S.W. 697 [rev 
(Civy.App.) 214 S.W. 488]. (3) A de- 
scription stating only the abstract 
number, survey number, original 


| Donna, 


[§ 1572] (c) Separate Judgments against Differ- 
Where several parcels of land are in- 
cluded in one proceeding, the judgment should be 
rendered against each tract separately for the 
amount due on each, and not against all in the ag- 
gregate,** whether the taxes are due to the state 
or to a municipal corporation,*®> and a judgment 
in solido for taxes due against separate tracts, with- 


grantee, and acreage was insufficient 
to identify the land and support a 
tax sale. Pomeroy v. Pearce, (Tex. 
Commn.App.) 2 S.W.(2d) 431, 291 S. 
W. 214 [rev (Civ.App.) 281 S.W. 3151. 

43. Barnum v. Barnes, 76 N.W. 
406, 118 Mich. 264; American Nat. 
Ins. Co. v. Brown, 261 P. 810, 33 N.M. - 
ee Baker v. Johnson, (Utah) 295 P. 


44. <Ariz—Territory v. Yavapai 
County Delinquent Tax List, 21 P. 768, 
38 Ariz. 117. ? 

Fla.—Parker vy. Jacksonville, 20 So. 
538, 37 Fla. 342. 

Ind.—Richcreek v, Russell, 72 N.E.. 
617, 34 Ind.App. 217. 

Mich.—Kneeland v. Hull, 74 N.W. 
300, 116 Mich. 55. : 

. Mo.—State v. Hunter, 11 S.W. 756, 

98 Mo, 886; Jones v. Driskell, 7 S.W. 

111, 94 Mo. 190; Gray v. Bowles, 74 

Mo. 419; State v. Kerr, 8 Mo.App. 

ee Brockschmidt y. Cavender, 3 Mo. 
pp. 

Tex.—Richey v. Moor, 249 S.W. 172, 
112 Tex. 493; Edmonson vy. Galveston, 
53 Tex. 157; Harrison v. Orr, (Commn. 
App.) 296 S.W. 871 [aff (Civ.App.) 
285 S.W. 650, and mod (Commn.App.) 
10 S.W.(2d) 381]; Watts v. City of 
(Civ.App.) 48 S.W.(2d) 268; 
Broocks v. State, (Civ.App.) 41 S.W. 
(2d) .719; Broocks’ ‘v.. State, =(Civ. 
App.) 41 S.W.(2d) 714; Pitts v. Mills, 
(Civ.App.) 19 S.W.(2d) 99; Seber v. 
Mills, (Civ.App.) 18 S.W.(2d) 207; 
Broocks v. State, (Civ.App.) 15 S.W. 
(2d) 665; Davis v. West, (Civ.App.) 
5 S.W.(2d) 870; Borden y. Houston, 
62 S.W. 426, 26 Tex.Civ.App. 29; Bean 
v. Brownwood, (Civ.App.) 43 S.W. 
1036. But see Turner v. Houston, 51 
S.W. 642, 21 Tex.Civ.App. 214 (under 
Houston City Charter, judgment 
against the owner for aggregate sum 
of all taxes assessed against several 
parcels belonging to him is valid). 

Wash.—Swanson v. Hoyle, 72 P. 
1011, 32 Wash. 169; Whatcom County 
v. Fairhaven Land Co., 34 P. 563, 7 
Wash. 101. 

{a] In TIllinois (1) the judgment 
is not regarded as a unit, but as a 
several judgment against each par- 
ticular tract of land ordered to be 


sold. Mix v. People, 4 N.E. 783, 116 
Tll. 265; Olcott v. State, 10 Ill. 481. 
(2) “It is true that the statute de- 


clares the judgment shall be consid- 
ered and held to be several; but that 
is to regulate and control the man- 
ner of obtaining satisfaction. It was 
to prevent the judgment from hold- 
ing the property of one owner for the 
damages assessed against another.” 
People v. Gary, 105 Ill. 332, 335. To 
same effect People v. Campbell, 204 
Ill.App. 226 (holding further that, 
after all objections have been dis- 
posed of, the proper procedure is to 
enter one judgment and order of sale 
against the delinquent lands). (8) A 
tax judgment not in the form pre- 
scribed by Revenue L. § 188, and 
from which it was impossible to tell 
which of the lots the figures repre- 
senting the tax, costs, etc., referred 
to, and the amount of tax, interest, 
and costs assessed against each lot, 
was void. Wilson v. Glos, i107 N.E. 
630, 266 Ill. 392, Ann.Cas.1916B 539. 

Credits allowed on separate tracts 
see infra § 1573. © 

45. Edmonson v. 53 
Tex. 157. 
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out apportioning the gross sum to, or determining 
the amount due on, the several tracts is erroneous,*® 
and in some cases has been held null and void, so 
as to be subject to collateral attack.47 A judgment 
foreclosing a lien against an entire tract is errone- 
ous where the petition shows that the taxes were 
assessed against a part of the tract only,*® and it 
is error to render judgment against a particular 
tract for the taxes due against a larger tract of 
which the former is only a part.*° Where the de- 
cree is several as to each tract of land, if the de- 
scription is void for uncertainty as to some, it will 
not render the decree erroneous as to the other 
tracts.°° 

[§ 1573] (d) Amount.®1 Where the amount of 
taxes found to be chargeable against the lands is 
required to be set out,°? the amount must be cor- 
rectly stated in substantial compliance with the 
statute,®°* and this amount must either be written 
out or expressed in some other unmistakable man- 
ner; the use of numerals simply, without any words, 
marks, or signs to indicate that they stand for mon- 
ey, and for what denominations of money, is not 
sufficient.£* But error in the amount of the tax 
stated in the judgment has been-held not a juris- 
dictional defect.°° Where several tracts or parcels 
are included in one suit, the judgment should be 


46. Pitts v. Mills, (Tex.Civ.App.) 
19 S.W.(2d) 99; Broocks v. State, 


TAX ATION 


nue Act §§ 177, 188, and 191, statutory 
penalties are properly 


for a definite amount against each tract or parcel, 
and not in gross against them all,°° and should 
allow a eredit on each tract for the amount which 
had been paid thereon.’ So, if an assessment to 
several persons as joint tenants or tenants In com- 
mon, without designating their particular interests, 
is proper, the judgment should declare what partic- 
ular undivided interests are delinquent, and exon- 
erate from the lien the interests of those who. have 
clearly paid their proportion of the common bur- 
den.*® The amount of taxes against each tract may 
be incorporated in the judgment by reference to 
the delindiient list.°° Unless the statute so re- 
quires, the judgment in a general tax suit need 
not itemize the taxes, interest, penalties, and costs 
against each delinquent’s land.®® It is error to in- 
clude taxes not claimed in the petition or com- 
plaint.** A judgment on foreclosure of a tax lien, 
providing for sale of property sufficient to satisfy 
the judgment, with interest, costs, and accruing 
costs thereon, sufficiently provides for interest be- 
tween the date of judgment and the date of sale.*? 

[§ 1574] (3) Enrollment or Recording, Signa- 
ture, and Date.®* Statutory provisions as to the 
enrollment or recording of the judgment** should 
be strictly followed,®* although in some jurisdictions 
failure to record the judgment,®® or to enter it in 


441; Collins v. Welch, 35 N.W. 566, 


included in| 38 Minn. 62; Gutzwiller v. Crowe, 19 


[§§ 1572-1574. 


(Tex.Civ.App.) 15 S.W.(2d) 665. 

[a] Where gross judgment was 
entered, the court properly itemized 
the amount and adjudged the appro- 
priate amount against each tract. 
Broocks v. State, (Tex.Civ.App.) 41 
S.W.(2d) 719; Broocks v. State, (Tex. 
Civ.App.) 41 S.W.(2d) 714. 

47. Watts v. City of Donna, (Tex. 
Civ.App.) 43 S.W.(2d) 268; Pitts v. 
Mills, (Tex.Civ.App.) 19 S.W.(2d) 99; 
Seber v. Mills, (Tex.Civ.App.) 18-S.W. 
(2d) 207; Davis v. West, (Tex.Civ. 
App.) 5 S.W.(2d) 870. Contra Jones 
v. Driskill, 7 S.W. 111, 94 Mo. 190; 
Stevenson v. Mills, (Tex.Civ.App.) 14 
S.W.(2d) 94; Orr v. Wallace, (Tex. 
Civ.App.) 285 S.W. 650 [aff (Commun. 
App.) 296 S.W. 871, and mod (Commn. 
App.) 10 S.W.(2d) 381] (where sev- 
eral lots were claimed as a home- 
stead); Ryon v. Davis, 75 S.W. 59, 
32 Tex.Civ.App. 500. 

Collateral attack on judgment gen- 
erally see infra § 1577. 

48. Cave v. Houston, 65 Tex. 619. 

49. Peo. v. Immanuel Herald Pub. 
House, 154 N.E. 439, 323 Ill. 574; 
Broocks v. State, (Tex.Civ.App.) 41 
S.W.(2d) 719; Broocks v. State, (Tex. 
Civ.App.) 41 S.W.(2d) 714. 

50. Mix v. People, 4 N.E. 783, 116 
Til. 265; Olcott v. State, 10 Ill. 481. 

51. Generally see Judgments §§ 
133-146. 

Inclusion of costs and fees see in- 
fras§ 1579: 

52. See statutory provisions. 

53. St. Louis; ete:, R. Co. v. State, 
1 S.W. 556, 47 Ark. 323; Mix v. Peo- 


ple, 81 Ll. 118; Lane v. Bommel- 
mann, 21 Ill. 143; Lawrence v. Fast, 
20 Ili. 338; Merritt v. Thompson, 13 


Tll. 716; Haven v. Owen, 79 N.W. 938, 
121 Mich. 51, 80 Am.S.R, 477; Morgan 
v. Tweddle, 78 N.W. 121, 119 Mich. 
350. 

[a] Statutory requirements.—(1) 
A judgment for delinquent taxes 
must be in substantial compliance 
with Revenue Act § 191, and must 
‘show the amount of judgment, inter- 
est, penalty, and costs as to each 
item of the tax. Peo. v. New York 
Cent. R. Co., 133 N.E. 673, 301 Ill. 54; 
Peo. v. Chicago, B. & Q. R. Co., 118 
N.E. 59, 281 Ill. 500. (2) Under Reve- 


judgment for taxes, although not set 
out or claimed in delinquent list con- 
tained in tax, judgment, sale, redemp- 
tion, and forfeiture record. Peo. v. 
ane R. Co., 118 N.EB. 402, 282 111. 

8. 

[b] Judgment held sufficient.—An 
order that the lands be sold for the 
amount of taxes assessed against 
each separate tract amounts to a de- 
termination of the amount due on 
each tract. Mix v. People, 81 Il]. 118. 

[ce] Judgment held insufiicient.— 
(1) Under L. (1893) No. 206 § 66, pro- 
viding that the total amount of taxes 
shall be entered opposite each parcel 
of land under the heading “Amount 
Decreed against Lands,’’ a decree is 
ineffectual where it failed to state 
the amount when it was signed, al- 
though the county treasurer inserted 
Such amount after the record had 
passed from the court’s control. Mor- 
gan v. Tweddle, 78 N.W. 121, 119 
Mich. 350. (2) But such requirement 
does not apply to decrees of the su- 
preme court. Newton vy. Auditor- 
Gen., 91 N.W. 1030, 131 Mich. 547. 

{d] Reservation of determination. 
—In an action to enforce statutory 
liens for taxes, where the court re- 
served for later adjudication funds 
derived from the sale, the purchaser 
was not prejudiced by failure of the 
court to adjudicate the amount of the 
lien for unpaid state taxes. Will v. 
City of Louisville, 195 S.W. 822, 176 
Ky. 450. 

54. U.S.—Woods vv. 
Wall. 398, 17 L.Ed. 543. 

Cal.— Peo. v. San Francisco Sav. 
Union, 31 Cal. 132. 

Ill.—Pittsburgh, ete., R. Co. v. Chi- 
cago, 53 Ill. 80; Elston v. Kennicott, 
46 Ill. 187; Potwin v. Oades, 45 Ill. 
366; Baily v. Doolittle, 24 Ill. 577; 
Dukes v. Rowley, 24 Ill. 210; Ep- 
pinger v. Kirby, 23 Ill. 521, 76 Am.D. 
709; Gibson v.' Chicago, 22 Ill. 566; 
Lane v. Bommelmann, 21 Ill. 148; 
Lawrence v. Fast, 20 Ill. 338, 71 Am. 
D. 274. 

Mich.—Nowlen v. Hall, 87 N.W. 222, 
128 Mich. 274; Russell v. Chittenden, 
82 N.W. 204, 123 Mich. 546. 

Minn.—Fagan v. Huntress, ete., 
Lumber Co., 83 N.W. 382, 80 Minn. 


Freeman, 1 


N.W. 344, 32 Minn. 70; Tidd v. Rines, 
2 N.W. 497, 26 Minn. 201. 
Mo.—Coombs v. Crabtree, 16 S.W. 
830, 105 Mo. 292. 
Tenn.—Randolph v. Metcalf, 6 
20 N.W.. 357, 


Coldw. 400. 

55. Coffin v. Estes, 

32 Minn. 267; Kipp v. Dawson, 17 N. 
W. 961, 18 N.W. 96, 31 Minn. 373. 

56. See supra § 1572. ; 

57. Mix v. People, 4 N.E. 783, 116 
Til. 265. 

58. Peo. v. Shimmins, 42 Cal. 121. 

59. Peo. -v. Kogen, 178 N.E. 414, 
346 Ill. 307. 

60. Baker v. Johnson, (N.M.) 295 
P. 421. 

61. Elsey v. Falconer, 20 S.W. 5, 
56 Ark. 419. 

62. State v. Superior Court of 
ee County, 169 P. 22, 99 Wash. 

63. Generally see Equity §§ 835, 
836; Judgments §§ 253-256. 

64 See statutory provisions. 

{a] Sufficiency of record.—Entry 
of tax judgments in continuous or- 
der in one book, with the signature of 
the clerk and the seal of the court on 
the last page only showed sufficient 
continuity to constitute but one judg- 
ment, so that such signature related 
to every preceding page in the book. 
Somerville vy. Thrift, 72 N.W. 706, 69 
Minn. 474. 

[b] Supplying lost record.—Quin- 
by _v. North American Coal, ete., Co., 
2 Heisk. (Tenn.) 596. 

65. Ames v. Sankey, 21 N.E. 579, 
128 Ill. 523; Ogden v. Bemis, 17 N.E. 
6d. L25 lh. 105! 

[al Record must show when the 
judgment was rendered, at what term 
or in what year; otherwise it cannot 
support a tax title. Young v. Thomp- 
son, 14 Ill. 380. 

66. Burns v. Ford, 82 N.W. 885, 124 
Mich. 274, 276; Hoffman v. Pack, 81 
N.W. 934, 123 Mich. 74; Barnum v. 
Barnes, 76 N.W. 406, 118 Mich. 264. 

“The requirement that the order 
shall be recorded is evidently for the 
purpose of perpetuating evidence. No 
jurisdictional action is based on the 
record, - The neglect of the clerk 
does not, we think, lose jurisdiction.” 
Burns v.. Ford, supra. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 1574-1576] 


the mode prescribed by statute,*™ has been held a 
nonjurisdictional defect. 

Signature and date. The judgment should be 
dated and signed as the law directs;*® and where 
the statute requires the judgment to be signed by 
the presiding justice,*® a judgment signed by one 
as “president” is sufficient if he is in fact the pre- 
siding justice.?° 
cause signed after entry of an order allowing an 
appeal.*! 

: [§ 1575] (4) Amendment and Opening or Vacat- 
ing.** A tax judgment may be amended in matters 
of form or for the ‘correction of clerical errors,7? 
although not, it seems, where the defect proposed 
to be amended is such as renders the judgment en- 
tirely void.’ The judgment may be opened or set 
aside for sufficient cause,7> on the application of 
a party in interest,7® who is not chargeable with 
laches or unreasonable neglect of his own inter- 
ests;‘* and applicant should be required, as a con- 
dition of relief against a judgment defective for 
failure to state the amount, to pay the taxes, inter- 
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A judgment is not insufficient be- - 
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est, and charges.7* Where the statute authorizing. 
foreclosure of a tax lien fails to provide any mode 
for setting aside or reviewing the judgment, the 
omission may be supplied by the code of civil pro-. 
cedure,’® and a property owner who is not made a 
party may, pursuant to the provisions of the code 
relating to judgments generally, move to open the 
judgment, and for leave to be let in to defend.®° 

[§ 1576] (5) Conclusiveness and Effect. The 
doctrine of res judicata applies to tax proceedings, . 
and the judgment therein is conclusive as to all 
matters actually or necessarily determined, or which 
might have been litigated and determined.*! Such 
judgment is binding on the owner of the land and 
others claiming interests therein, if they were made 
parties to the proceedings,®? notwithstanding other 
persons having an interest were not made parties,** 
or were not served with process;°* but, except when 
the proceedings are regarded as strictly in rem,*® 
will not bind or affect the interests of persons who 
were not made parties®® and properly served with 


67. Countryman v. Wasson, 80 N. 
W. 978, 81 N.W. 213, 78 Minn. 244. 

[a] Sufficiency of record.—A stat- 
ute providing that a tax judgment 
shall be entered wholly on the left- 
hand page of the judgment book is 
merely directory. Countryman vy. 
Wasson, 80 N.W. 973, 81 N.W. 218, 78 
Minn, 244. 

68. English v. People, 96 Ill. 566; 
Mersereau v. Miller, 70 N.W. 341, 112 
Mich. 103; Security Inv. Co. v. Buck- 
Ter, 75 N.W. 107, 72 Minn. 251; Suther- 
land v. Spruce Grove, 14 Alta.L. 284. 

[a] Signature held sufficient al- 
though the county clerk signed him- 
self ‘‘register’ instead of ‘‘clerk.”’ 
Mersereau v. Miller, 70 N.W. 341, 112 
Mich. 108. 


69. See statutory provisions. 

70. Raley v. Guinn, 76 Mo. 263. 

71. English v. People, 96 Ill. 566. 
Soo see Judgments §8§ 


73. Atkins v. Hinman, 7 Ill. 437; 
Edbro Realty Co. v. Clarey, 235 N.Y. 
S. 282, 141 Misc. 779. 

ta] . Miustration.—Judgment of 
foreclosure of a tax lien should be 
eorrected by eliminating reference 
therein to a mortgage, where there 
was no mortgage on the premises. 
Edbro Realty Co. v. Clarey, 253 N.Y. 
S. 282, 141 Misc. 779: 

-[b] No amendment after expira- 
tion of term.—Peo. v. Morris,.170 N. 
E. 216, 338 Illy 335. 

Generally see Judgments §§ 450, 
650, 668, 673. 

74, Kern vy. Clarke, 60 N.W. 809, 
59 Minn. 70. 

75. Ind.—Richcreek v. Russell, 72 
N.E. 617, 34 Ind.App. 217 (inadvert- 
ence, surprise, and excusable neglect). 

‘ Kan.—Williams v. Kiowa County, 
88 P. 70, 74 Kan. 693 (tax unlawfully 
levied). 

Ky.—District of Clifton v. Pfirman, 
110 S.W. 406, 33 Ky.L. 529. 

Minn.—Aitkin County v. Morrison, 
25 Minn. 295 (land exempt). 

N.J.—Harrington Co. v. Bogert, 146 


A. 914, 104 N.J.Eq. 493 [aff 144 A. 
330, 104 N.J.Eq. 92]. : 
Tex.—Harrison v. Sharpe, (Civ. 


App.) 210 S.W. 731 (want of notice 
to defendant). 

[a] Vacation after remand on ap- 
peal.—Where defendants in a suit to 
subject land to the payment of taxes 
procured the reversal of a judgment 
for plaintiff, and a remand of the 
cause, after a sale of the land, the 
court properly allowed them to file a 
supplemental answer averring that 
specified infants owning an interest 
in the land were omitted as parties 
defendant, and properly vacated the 
judgment and order of sale. District 
of Clifton vy. Pfirman, 110 S.W. 406, 


33 Ky.L. 529. 

[b] In Nebraska (1) under Comp. 
St. (1903) ¢c 77 art 9, the district court 
has the power to vacate a decree ren- 
dered by default which contains void 
taxes, and enter a valid decree in lieu 
thereof, at any time before the final 
confirmation of sale. State v. Sev- 
eral Parcels of Land, 143 N.W. 471, 94 
Neb. 431. See State v. Several Par- 
cels of Land, 106 N.W. 663, 75 Neb. 
538 (motion to open default judg- 
ment not grantable as of course after 
the end of the term). (2) Where the 
amount or existence of a tax involved 
in a scavenger suit for the collection 
of taxes is not put in issue or deter- 
mined as a controverted question 
prior to the entry of a decree, the 
court retains jurisdiction of the sub- 
ject matter for the purpose of cor- 
recting mistakes until the confirma- 
tion of the sale. State v. Several 
Parcels of Land, 113 N.W. 196, 79 Neb. 

8. 

Generally see Judgments §§ 484— 
600, 651-667, 669, 670, 673-679. 

Vacation of judgment subsequent 
to sale see infra § 1983 et seq. 

76. Swan yv. Knoxville, 11 Humphr. 
(Tenn.) 130. 

77. Washington County v. Ger- 
man-American Bank, 10 N.W. 21, 28 


Minn. 360; State Mortg. Corporation 
v. Gardon, (Tex.Civ.App.) 11 S.W. 
(2d) 212. 

[aj] Rule applied.—One _ served 


with process who defaulted in a prior 
suit to foreclose a tax lien and who 
failed to excuse default or attempt re- 
demption was not entitled to set aside 
the judgment after a lapse of six 
months, although the judgment failed 
to join all necessary parties. State 
Mortg. Corporation v. Gardon, (Tex. 
Civ.App.) 11 S.W.(2d) 212. 

[b] Equitable relief.—Payment of 
taxes before suit brought is not 
ground for setting judgment in equity 
aside, since the right to plead the 
defense of payment might have been 
secured by a petition for review un- 
der Rev. St. (1919) §§ 1532-1539. 
Rogers v. Dent, 239 S.W. 1074, 292 Mo. 
576, 26 A.L.R. 615. 

78. Morgan v. Tweddle, 78 N.W. 
121, 119 Mich. 350. 

79, Pritchard v. Greenwood Coun- 
ty, 26 Kan. 584. 

80. Pritchard v.. Greenwood Coun- 
ty, supra. 

81. See Judgments §§ 1381-1384. 

8s2. U.S.—Chicago Theological 
Seminary vy. Gage, 12 F. 398, 11 Biss. 
289. 
Jll.—Mix vy. People, 4 N.E. 783, 116 
Til. 265: 

Mo.—-Keaton v. Jorndt, 119 S.W. 
629, 220 Mo. 117. Aner, 

Tex.—Bomar v. Runge, (Civ.App.). '. 


225 S.W. 287; Adams v. West Lumber 
Co., (Civ.App.) 162 S.W. 974; Sanchez 
v. Hillyer-Deutsch-Jarratt Co., (Civ. 
App.) 27 S.W. 634. 

W,Va.—HEllis v. Hager, 104 S.E. 607, 
87 W.Va. 313. 

[a] Beal owners are parties to a 
suit to foreclose a tax lien against 
unknown owners, and the judgment is 
binding on them where they were un- 
known to the state officers when suit 
was brought, and were served in the 
manner required by law. Mangum v. 
Kenley, (Tex.Civ.App.) 145 .S.W. 316. 

83. Mix v. People, 4 N.E. 783, 116 
Ill. 265. : 

84. Walker v. Mills, 109 S.W. 44, 
210 Mo. 684. 

[a] Nonservice on one of several 
defendants.—A judgment in a statu- 
tory suit for taxes, brought against 
several defendants, may be vacated 
as to one and stand good as to the 
rest, and where two defendants in 
such a suit are served with process 
but the third defendant is not, the 
former cannot complain of the non- 
service on the latter. Walker y. Mills, 
109. S.W. 44, 210 Mo. 684. 

85. .Cassady v. Norris, 177 S.W. 10, 
118 Ark. 449. But see State v. Patter- 
son, 290 S.W. 978, 155 Tenn. 169 (judg- 
ment is conclusive only as to persons 
entitled to appear and assert an in- 
terest in the res). 

86. Ark.—Simpson y. Reinman, 227 
S.W. 15, 146 Ark. 417. 

Ill.—Mix y. People, 4 N.E. 783, 116 
Ill. 265. ; 

iInd.—Grigsby v. Akin, 28 N.E. 180, 
128 Ind. 591. But see Jenkins v. New- 
man, 23 N.E. 683, 122 Ind. 99 (hold- 
ing that lienholders are bound by the 
progeedines whether made parties or 
not). 

Ky.-——_Walker v. Fields, 144 S.W. 74, 
147 Ky. 380; Fenley v. Louisville, 84 
S.W.) 582, 119 Ky. 569, 27 Ky.L...204; 
District of Clifton vy. Pfirman, 110 S. 
W. 406, 33 Ky.L. 529. 

La.—Desormeaux v. Moylan, 26 La. 
Ann. 730. { fe 

Mo.—Hider v. Sharp, 257.S.W. 112, 
301 Mo. 625; Rothenberger v. Garrett, 
123 S.W. 574, 224 Mo. 191; Walker y. 
Mills, 109 S.W.. 44, 210 Mo. 684; Wil- 
liams v. Hudson, 6 S.W. 261, 93 Mo. 
524; Allen v.’. McCabe, 6 S.W. 62, 93 
Mo. 138; Cowell v. Gray, 85 Mo. 169; 
Boatmen’s Sav. Bank v. Grewe, 84 Mo. 
477; Gitchell v. Kreidler, 84 Mo. 472; 
State v. Clymer, 81 Mo. 122; Boat- 
men’s Say. Bank y. Grewe, 13 Mo.App. 
830. 
N.M.—Dodrill v. State Bank of Ala- 
mogordo, 297 P. 144. 

Pa.—Pittsburgh y. Hannon, 8 Pa. 
Dist. 188. 

Tex.—Underwood Vv. Pigman, 
(Commn.App.) 32 S.W.(2d) 1102 [rev 


1166 [61 C.J.] 


process.*7 
Against state. 


[§ 1577] (6) Collateral Attack; 


Where the proceeding is considered as summary, 
statutory, or in the exercise of a limited jurisdic- 
tion, the facts essential to the jurisdiction of the 


(Civ.App.) 21-S.W.(2d) 703, and mod 
36 S.W.(2d) 1114]; State Mtg. Corp. 
v. Magee, (Civ.App.) 27 S.W.(2d) 864, 
Sanchez vy. Hillyer-Deutsch-Jarratt 
Co., (Civ.App.) 27 S.W.(2d) 634; State 
Mtg. Corp. v. Groos, (Civ.App.) 12 S. 
W.(2d)' 260; Bomar v. Runge, (Civ. 
App.) 225 S.W. 287; Adams v. West 
Lumber Co., (Civ.App.) 162 S.W. 974; 
Wren v. Scales, 119 S.W. 879, 55 Tex. 
Civ.App. 62 [aff 127 S.W. 164, 103 Tex. 
304]; Sellers v. Simpson, 115 S.W. 
888, 53 Tex.Civ.App. 205. 

[a] Where real owner is not made 
party (1) his title to the land is not 
affected by the judgment. ‘Grigsby v. 
Akin, 28 N.E, 180, 128 Ind. 591; Walk- 
er y. Fields, 144 S.W. 74, 147. Ky. 380; 
Desormeaux v. Moylan, 26 La.Ann. 
730; Hider v. Sharp, 257 S.W. 112, 301 
Mo. 625; Whinnery v. Missouri Lum- 
ber & Mining Co., 132 S.W. 661, 231 
Mo. 262; Allen v. Ray, 10 S.W. 153, 
96 Mo. 542; Pittsburgh v. Hannon, 8 
Pa.Dist. 188; Lippincott v. Taylor, 
(Tex.Civ.App.) 135 'S.W...1070. (2) 
Where iand is erroneously taxed to 
another than the owner, a judgment 
foreclosing the tax lien against the 
person to whom the land was taxed, 
in an action to which the owner was 
not a party and of which he had no 
knowledge, is not binding upon him. 
Grigsby v. Akin, 28 N.E. 180, 128 Ind. 
591. (3) A judgment in a tax fore- 
closure proceeding under Acts (1909) 
p 1163 § 20, providing that such pro- 
ceedings should be in the nature of 
proceedings in rem and that it is im- 
material that the ownership of the 
lands is incorrectly alleged, ete., was 
not binding on the true owner of the 
land, who was in possession by tenant, 
where the proceeding was against a 
certain person, who had and claimed 
no interest whatever in the land, as 
the “supposed owner;” true owner not 
being made a party. Simpson v. 
Reinman, 227 S.W. 15, 146 Ark. 417. 
(4) Where, in the record of a deed, 
the name of the grantee is wrongly 
recorded and suit for taxes is brought 
against such wrongly recorded recora 
owner by publication, the tax judg- 


ment will not bind the real owner. ; 


Whinnery v. Missouri Lumber & Min- 
ing Co., supra. (5) But where an 
original deed in a wrong name has 
been accepted and recorded by a par- 
ty, he cannot defeat the validity of 
the proceedings by showing his real 
name to be different from that in the 
deed and record. Whinnery v. Mis- 
souri Lumber & Mining Co., supra. 

[b] Infants who owned interest in 
land, but were not made parties, 
were not bound by the judgment. 
District of Clifton v. Pfirman, 110 S. 
W. 406, 33 Ky.L.- 529. 

[ec] Where proceeding is against 
property held under deed of trust, 
the beneficiary named in the deed, or 
the holder of the note secured, will 
not be bound by the judgment unless 
madea party. Giraldin vy. Howard, 15 
S.W. 383, 103 Mo. 40; Williams v. 
Hudson, 6 S.W. 261, 93 Mo. 524; Al- 
len v. McCabe, 6 S.W. 62, 93 Mo. 188; 
Cowell v. Gray, 85 Mo. 169; Boat- 
men’s Sav. Bank v. Grewe, 84 Mo. 477; 
Gitchell vy. Kreidler, 84 Mo. 472. 

[ad] Life tenant and remainder- 
man.—(1) Remaindermen not made 
parties to a proceeding against the 
life tenant are not bound by the judg- 
ment. McCune v. Goodwillie, 102 §S, 
W. 997, 204 Mo. 306. (2) Conversely, 
a life tenant not made a party to a 


Although a tax judgment may be 
conclusive as against private persons, the public 
easement in a highway cannot be affected thereby.** 
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court must appear on the face of the proceedings, 


tions.°? 


Presumptions.*® 


and cannot be made out by the aid of presump- 
But where the judgment is regarded as 
rendered in the exercise of a general jurisdiction it 
is supported by the same presumptions as obtain 
in the ease of any other judgment of a court of 
general jurisdiction.®? 
in the former case provided the necessary facts 


In the latter case, and also 


suit against the remaindermen is not] W. 126, 35 Minn. 314. 


bound by the judgment. Fenley v. 
Louisville, 84 S.W. 582, 119 Ky. 569, 
27 Ky.L. 204. 

[e] Judgment against estate.— 
Where a suit to foreclose a lien ‘for 
taxes was brought solely against the 
estate of a certain person, which was 
not an entity in law, and citation was 
addressed to such estate, and judg- 
ment rendered against it, the owner 
of the property was not bound. Per- 
ry vy. Whiting, 121 S.W. 903, 56 Tex. 
Civ.App. 550. 

{f] Heirs of deceased owner, not 
being made parties to the tax suit, 
were not bound by the judgment 
therein. Underwood v. Ptgman, (Tex. 
Commn.App.) 32 S.W.(2d) 1102 [rev 
(Civ.App.) 21 S.W.(2d) 708, and mod 
386 S.W.(2d) 1114]. 

{[g] Unknown owners.—(1) Own- 
ers of land holding under recorded 
deeds forming a chain of title and un- 
der a recorded decree of partition are 
not unknown owners, and they are not 
bound by a judgment for delinquent 
taxes rendered in a suit against un- 
known owners. Nunley v. Blanton, 
126 S.W. 1110, 103 Tex. 316 [aff 119 
S.W. 881, 55 Tex.Civ.App. 427]. (2) 
Under L. (1897) ¢ 103 § 6, making it 
the duty of the county collector, coun- 
ty clerk, and county assessor, in pro- 
ceedings to collect delinquent taxes, 
to furnish the county attorney such 
evidence as may be-in their posses- 
sion, where the deed of plaintiff in a 
Suit to quiet title was on record, and 
gave his residence as in a certain 
county of the state, a judgment for 
taxes against the “unknown owner” 
did not conclude plaintiff's title, since 
he was entitled to service of citation 
if within the jurisdiction of the court, 
and, not being an unknown owner, 
he was not a party to the proceedings. 
Scales v. Wren, 127 S.W. 164, 103 Tex. 
304 [aff 119 S.W. 879, 55 Tex.Civ. 
App. 62]. (3) Defendant in trespass 
to try title was not the unknown own- 
er of the land involved, previously 
sold for taxes to a plaintiff, within 
Rev. St. art 7698, authorizing suit 
to recover taxes due on land to be 
brought against the unknown owner, 
such owner having been the only par- 
ty cited in the sult for taxes, it hav- 
ing been open to the county attorney 
before bringing the tax suit to learn 
from the records of the tax assessor 
that defendant paid taxes on the land 
in three previous years, and that no 
one had paid since, and hence defend- 
ant was not bound by the tax judg- 
ment. Bomar v. Runge, (Tex.Civ. 
App.) 225 S.W. 287. (4) Persons in 
possession see infra this note [h]. 

[h] Persons in possession.—A 
judgment foreclosing a tax lien 
against unknown owners of land ren- 
dered upon a citation served by pub- 
lication is not binding upon persons 
in actual possession of the land at 
the time of the filing of the suit and 
the rendition of the judgment, but not 
served with citation. Sellers vy. Simp- 
son, 115 S.W. 888, 538 Tex.Civ.App. 
205; Peareson v. Branch, (Tex.Ciy. 
App.) 87 S.W. 222. 

Parties generally see supra § 1561. 

87. Keaton v. Jorndt, 119 S.W. 629, 
220 Mo. 117; Walker v. Mills, 109 S. 
W. 44, 210 Mo. 684; Pittsburgh v. 
Hannon, 8 Pa.Dist. 188. : 

Necessity and sufficiency of process 
see supra §§ 1558-1560. 

88. Sanborn vy. Minneapolis, 29 N. 


815-869. 


89. Generally see Judgments §§ 


90. Riddle v. Messer, 4 So. 185, 84 
Ala. 236; Driggers v. Cassady, 71 Ala. 


529; Gunn v. Howell, 27 Ala. 663, 62 
Am.D. 785. See also supra § 1570. 
91. Ark.—Wallace v. Hill, 205 S. 


W. 699, 135 Ark. 353. 

Cal.—Hitel v. Foote, 39 Cal. 439. 

Ill—People v. Miller, 171 N.E. 672, 
339 Ill. 573; Prout v. People, 81 Ill. 
154; Turner v. Jenkins, 79 Ill. 228. 

Kan.—English v. Woodman, 20 P. 
262, 40 Kan. 412, ¢ 

Minn.—Hoyt vy. Clark, 66 N.W. 262, 
64 Minn. 139. \ 

Mo.—Elliott v. Penninger, 204 S.W. 
188; Allen vy. McCabe, 6 S.W. 62, 93 
Mo. 138; Hogan vy. Smith, 11 Mo. 314. 

Wash.—Jim Blaine Gold Mining Co. 
v. Ferry County, 125 P. 1021, 69 Wash. 
702; Old Republic Mining Co. v. Fer- 
ry County, 125 P. 1018, 69 Wash. 600; 
Elrey v. Christie, 104 P. 214, 55 Wash. 
699; Timmerman v. McCullagh, 104 
P. 212, 55 Wash. 204; Taylor v. Hunt- 
ington, 75 P. 1104, 34 Wash. 455; Ki- 


gor v. Caufield, 49 P. 1064, 17 Wash. 
[al Judgment imports absolute 


verity, and all the steps leading there- 
to will be presumed to have been com- 
plied with. Taylor v. Huntington, 75 
P. 1104, 34 Wash. 455. 

[b] Want of jurisdiction must af- 
firmatively appear to invalidate the 
proceedings on collateral attack. 
Elrey v. Christie, 104 P. 214, 55 Wash. 
699; Timmerman vy. McCullagh, LO4eR. 
212, 55 Wash. 204. 

[ec] BPresumptions as to publica- 
tion of process.—Since Acts (1881) p 
63, relating to sales of land for over- 
due taxes, does not require that proof 
of publication of the warning order 
be entered of record, it will be pre- 
sumed on collateral attack that the 
court found that proof of publication 
was made in the manner required by 
the statute. Wallace y. Hill, 205-S. 
Wi 6995 35) Ark. 3535) 

[dad] Lost pleadings.—Where a de- 
fault judgment for delinquent taxes 
did not state the years for which the 
taxes were due, as required by Rev. 
St. (1889) § 9304 (Annot. St. [1906] 
p 4277), and the petition in the ac- 
tion was lost, and the contents there- 
of were not shown, the court could not 
presume, on collateral attack, that the 
petition alleged the years, as required 
by § 9303 (Annot. St. [1906] p 4274), 
for the purpose of supplying the omis- 
sion in the judgment. Cooper vy. Gun- 
ter, 114 S.W. 943, 215 Mo. 558. 

[e] In Texas (1) the rule has been 
laid down that every presumption 
must be indulged in to support the 
judgment, and it is not subject to col- 
lateral attack unless void on its face. 
Brown v. Bonougli, 232 S.W. 490, 111 
Tex. 275; Harris v. Mayfield, (Commun. 
App.) 260 S.W. 835 [rev (Civ.App.) 
244 S.W. 857]; Mills v. Snyder, (Civ. 
App.) 8 S.W.(2d) 790; Mangum v. 
Kenley, (Civ.App.) 145 S.W. 316; Bean 
v. Brownwood, (Civ.App.) 43 S.Ww. 
1086. (2) An assessment for taxes 
will be presumed to have been made, 
in aid of a judgment for the sale of 
land therefor, when collaterally call- 
ed_in question. Kenson y. Gage, 79 
S.W. 605, 34 Tex.Civ.App. 547. (3) 
The presumption that a sufficient af- 
fidavit was filed to authorize issuance 
of citation by publication is rebutta- 
ble on collateral attack. Stoneman y. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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do appear of record, the judgment, while subject | eral impeachment on account of any errors, irreg- 


to ‘eollateral attack when the court was in fact en- 
tirely without jurisdiction,®? is not open to collat- 


Bilby, 96 S.W. 50, 43 Tex.Civ.App. 
293. (4) On the other hand, it has 
been held that a suit to foreclose a 
lien for delinquent taxes on property 
of an unknown owner is a proceeding 
in rem, not strictly judicial, but only 
a step in administration proceedings, 
and the judicial department is resort- 
ed to only on account of the derelic- 
tion of the owner. Hence, the juris- 
diction so invoked being special and 
limited by the act of the legislative 
department, nothing is taken by in- 
tendment in favor of the court’s ac- 
tion, but it must appear from the 
record itself that the facts existed 
which authorized the court to act, and 
that it kept within the limits of its 
lawful authority in so doing. Young 
v.. Jackson, 110 S.W. 74, 50 Tex.Civ. 
App. 351. (5) So it has been held 
that an order of sale which is voidable 
because of defective affidavit for serv- 
ice by publication is subject to col- 
lateral attack in the absence of a reci- 
tation of due service in the rendition, 
Or due entry of the judgment con- 
taining such a recitation. Griggs v. 
Be ee ery: (Civ.App.) 22 S.W.(2d) 


Presumptions in favor of jurisdic- 
Son generally see Judgments §§ 841-— 
92. -U.S.—Northern Pac. R. Co. v. 
Galvin, 85 F. 811. 
Ala.—Riddle v. 
84 Ala, 236. 
Tll.—People v. Miller, 171 N.E. 672, 
339 Ill. 573; Brown v. Hogle, 30 Ill. 


pS 
Auditor-Gen., 104 


Messer, 4 So. 185, 


Mich.—Mayot v. 
N.W. 19, 140 Mich. 593. 

Mo.—Green y. Jackmann, 197 S.W. 
341; Vaughan y. Daniels, 11 S.W. 
573,98 Mo. 230. 

Neb.—Duval yv. Johnson, 133 N.W. 


, 1125, 90 Neb. 503, Ann.Cas.1913A 26. 


Tenn.—Reinhardt v. Nealis. 46 S.W. 
446, 101 Tenn. 169; Peck vy. East Ten- 


nessee Lumber, etc., Co., (Cn.A.) 53 
S.W. 1107. 

Tex.—Lipscomb yv. Japhet, (Civ. 
App.) 18 S.W.(2d) 786; Davis v. 


West, (Civ.App.) 5 S.W.(2d) 870; Teat 
v. Perry, (Civ.App.) 216 S.W. 650; 
Mangum v. Kenley, (Civ.App.) 145 
S.W. 316; Yourg v. Jackson, 110 S.W. 
74, 50 Tex.Civ.App. 351. 

{a] Failure to comply with man- 
datory provisions of statute.—Cooper 
v. Gunter, 114 S.W. 943, 215 Mo. 558. 

[b] Failure of petition to describe 
land.—A judgment for taxes against 
land not described in the petition on 
which the tax suit is tried is void, 
and subject to collateral attack, and 
no title passes under sheriff's deed 
executed pursuant to such judgment. 
Green y. Jackmann, (Mo.) 197 S.W. 
341. 

[ec] Want of valid process or no- 
tice.—(1) Where, in an action to fore- 
close a tax lien brought against a 
nonresident, neither the record nor 
the files in the case furnish proof 
that a notice for constructive service 
was ever published, a judgment in 
such proceedings is subject to col- 
lateral attack. Duval v. Johnson, 133 
N.W. 1125, 90 Neb. 508, Ann.Cas.1913A 
26. (2) Where the judgment in a tax 
suit does not show that the court de- 
termined that service of proper proce 
ess had been made on the owners of 
the land, and the record therein shows 
a fatally defective notice, the judg- 
ment may be collaterally attacked for 
invalidity of notice. Harris v. Hill, 
117 S.W. 907, 54 Tex.Civ.App. 437. (3) 
Under Sayles Civ. St. Annot. (1897) 
art 5232, providing that an affidavit 
averring that the owners are unknown 
to the attorney for the state, the par- 
ties in a suit for delinquent taxes 
shall be cited and the citation shall 
be published, citation by publication 
is unauthorized except on the filing 
of the affidavit, and the judgment 


without it is subject to collateral at- 
tack. Mote v. Thompson, (Tex.Civ. 
App.) 156 S.W. 1105. 

[dad] When validity of judgment is 
attacked on jurisdictional grounds in 
collateral proceedings, the petition 
and order of publication are to be 
looked to, not the tax bills attached 
to the petition, it being presumed that 
the court had satisfactory evidence 
before it upon which to render judg- 
ment. Skillman v. Clardy, 165 S.W. 
1050, 256 Mo. 297. 

93. U.S.-—Wilfong v. Ontario Land 
Co. ITD BR. bl, 96 'C.C2A2 "293 [rev 162 
HY. 999," and aff’ '32''S.Cte 328, 223° U.S: 
543, 56 L.Ed. 544]; U. S. Trust Co. v. 
Mercantile Trust Co., 88 F. 140, 31 
C.C.A. 427; Chicago Theological Sem- 
inary v. Gage, 12 F. 398, 11 Biss. 289. 

Ark.—Wallace v. Glessner, 199 S. 
W. 115, 131 Ark. 359; Fiddgment v. 
Bateman, 133 S.W. 192, 97 Ark.-76; 
Beasley vy. Equitable Securities Co., 84 
S.W. 224, 72 Ark. 601; Clay v. Bilby, 
78 S.W. 749, 72 Ark. 101, 1 Ann.Cas. 
917; Burcham y. Terry, 18 S.W. 458, 
55 Ark. 398, 29 Am.S.R. 42; Doyle v. 
Martin, 17 S.W. 346, 55 Ark. 37; Me- 
Carter v. Neil, 6 S.W. 731, 50 Ark. 188; 
Scott v. Pleasants, 21 Ark. 364. 

Cal.—Truman y. Robinson, 44 Cal. 
623; Mayo v. Foley, 40 Cal. 281; Reily 
v. Lancaster, 39:Cal. 354; WHitel~v. 
Foote, 39 Cal. 439. 

Ind.—McCann y. Jean, 34 N.E. 316, 
134 Ind. 518. 

Kan.—Douglass Hospital and 
Training School for Nurses vy. White, 
204 P. 688, 110 Kan. 498 [reh den 211 
Py POF et 2 ican AGS its 
Morrow, 21 P. 157, 40 Kan. 730; Eng- 
lish vy. Woodman, 20 P. 262, 40 Kan. 
aan Pritchard v. Madren, 24 Kan. 

6. 
Mich.—Heethuis y. Kerr, 161 N.W. 
910, 194 Mich. 680; Loud v. O’Brien, 
132 N.W. 495, 167 Mich. 206; Klotz 
v. Sloan, 125 N.W. 359, 160 Mich. 483; 
Owens v. Auditor-Gen., 111 N.W. 354, 
147 Mich. 683; » Warren v. Auditor- 


Gen., 90 N.W. 1063, 131 Mich.’ 263; 

Wilkin. vy. Keith, 79 N.W. 887, 121 

Mich. 66. . 
Minn.—Obst v. Ramsey County, 103 


N.W. 893, 95 Minn. 123; Cook v. John 
Schroeder Lumber Co., 88 N.W. 971, 
85 Minn. 374; Minneapolis R. Termi- 
nal Co. v. Minnesota Debenture Co., 
83 N.W. 485, 81 Minn. 66; McNamara 
v. Fink, 73 N.W. 649, 71 Minn. 66; 
Gribble v. Livermore, 67 N.W. 213, 
64 Minn. 396; Chauncey v. Wass, 25 
N.W. 457, 30 N.W. 826, 35 Minn. 1; 
Gilfilan vy. Hobart, 24 N.W. 342, 34 
Minn. 67; Kipp vy. Collins, 23 N.W. 
554, 33 Minn. 394. 

Mo.—Ward v. Morton, 242 S.W. 966, 
294 Mo. 408; Hines v. Felkins, 231 S. 
W. 922, 288 Mo. 223; Skillman v. 
Clardy, 165 S.W. 1050, 256 Mo. 297; 
South Missouri Pine Lumber Co. v. 
Carroll, 164 S.W. 599, 255 Mo.! 357; 
Sanzenbacher v. Santhhuff, 119 S.W. 
395, 220 Mo. 274; Cooper v. Gunter, 
114 S.W. 943, 215 Mo, 558; HEvarts*v. 
Missouri Lumber, ete., Co., 92 S.W. 
372, 193 Mo. 433; Warren v. Manwar- 
ring, 73 S.W. 447, 173 Mo. 21; Cruzen 
v. Stephens, 27 S.W. 557, 123 Mo. 337, 
45 Am.S.R. 549; Charley v. Kelley, 25 
S.W. 571, 120 Mo. 134; Gibbs v. 
Southern, 22 S.W. 713, 116 Mo. 204; 
Coombs v. Crabtree, 16 S.W. 830, 105 


Mo. 292; Schmidt v. Niemeyer, 13 S. 
W. 405, 100 Mo. 207; Allen v. Ray, 
10 S.W. 153, 96 Mo. 542; Jones v,. 


Driskell, 7 S.W. 111, 94 Mo. 190; Al- 
len v. McCabe, 6 S.W. 62, 93 Mo. 138; 
Brown v. Walker, 85 Mo. 262; Raley 
v. Guinn, 76 Mo. 263; Wellshear v. 
Kelley, 69 Mo. 343; Knoll v. Woelkin, 
13 Mo.App. 275; State v. Sargent, 12 
Mo.App. 228; Hogan v. Smith, 11 Mo. 
App. 314. 

Neb.—Page v. Bresee, 138 N.W. 138, 
92 Neb. 241; Jones v. Fisher, 130 N. 
W. 269, 88 Neb. 627. 


McGregor v./ 


‘Griggs v. 


ularities, informalities, or objections- which might 
have been presented in defense to the action,®* such 


N.D.—Hanson y. Franklin, 123 N.W. 
386, 19, N.D. .259;.. Purcell, v.. Harm 
Land Co., 100 N.W. 700, 13 N-D. 327; 
Emmons County v. Thompson, 84 N._ 
Wino o re OeNilD. O88. 

Pa.—Cadmus vy. Jackson, 52 Pa. 295. 

Tex.—Brown v. Bonougli, 232 S.W. 
490, 111 Tex. 275; Harris v. Mayfield, 
(Commn.App.) 260 S.W. 835 [rey (Civ. 
App.) 244 S.W. 857]; Griggs v. Mont- 
gomery, (Civ.App.) 22 S.W.(2d) 688; 
Mills v. Snyder, (Civ.App.) 8 S.W.(2d) 
790; Orr v. Wallace, (Civ.App:) 285 
S.W. 650 [aff (Commn.App.) 296 S. 
W. 871, and mod 10 S.W.(2d) 381]; 
Washington y. Giles, (Civ.App.) 258 ~ 
S.W. 900; Jameson vy. O’Neall, (Civ. 
App.) 145 S.W. 680; Mangum y. Ken- 
ley, (Civ.App.) 145 S.W. 316; Gibbs v. 
Scales, 118 S.W. 188, 54 Tex.Civ.App. 
96; Young vy. Jackson, 110 S.W. 74, 
00 Tex.Civ.App. 351; Ross vy. Drouil- 
het, 80 S,W. 241, 34 Tex.Civ.App. 327; 
Kenson v. Gage, /79 S.W. 605, 34 Tex, 
Civ.App. 547; Simpson v. Huff, (Civ. 
App.) 74 S.W. 49; Crosby v. Bonnow- 
sky, 69 S.W. 212, 29’ Tex.Civ. App. 455; 
Bean v. Brownwood, (Civ.App.) 43 S. 
W. 1036. : ; : 

[a] What constitutes collateral at- 
tack.—(1) An attack on a tax judg- 
ment as a link in petitioner’s title in 
trespass to try title is a collateral 
attack. Stevenson v. Mills, (Tex.Civ. 
App.) 14 S.W.(2d) 94. (2) In tres- 
pass to try title by a remote grantee 
of a franchise at a tax sale, against 
the delinquent taxpayer, a cross bill 
seeking to set aside the judgment un- 
der which the sale was had is not a 
direct, but a collateral, attack on the 
judgment. Simpson v. Huff, (Tex. 
Civ.App.) 74 S.W. 49. (8) So, where 
land used by a municipality for 
streets was judicially sold by the 
state auditor general for delinquent 
taxes, it was not a collateral attack 
on-the judgment of sale for the mu- 
nicipality to set up its easement in 
ejectment by the purchaser, the only 
attack being on the authority of the 
auditor general... Graham v. City of 
Detroit, 140 N.W. 949, 174 Mich. 538, 
44 L.R.A.N.S. 836. (4) But suit by 
the owner of land sold for taxes, mak- 
ing the purchaser, the defendant, to 
vacate and set aside judgment under 
which the land was sold and for a 
decree for the land was not a collat- 
eral attack on judgments for taxes 
and for sale. Rowland v. Klepper, 
(Tex.Civ.App.) 189 S.W. 1033 [mod 
(Commn.App.) 227 S.W. 1096]. (5) To 
constitute a direct attack on the judg- 
ment, it is not necessary that the,sole 
purpose of the suit should be to set 
aside and attack the original judg- 
ment, the attack may be an incident 
to a suit in trespass to try title. 
Montgomery, (Tex.Civ. 
App.) 22 S.W.(2d) 688. 

[b] Particular grounds of attack. 
—(1) The district court having ju- 
risdiction of a suit by a county to 
foreclose a tax lien on realty for de- 
linquent taxes, that the county was 
not entitled to sue because not pos- 
sessing a tax deed and tax sale cer- 
tificate would merely render a judg- 
ment for the county erroneous in the 
sense that a reversal of it might be 
obtained on appeal and not render the 
judgment void and subject to collat- 
eral attack. Jones y. Fisher, 130 N. 
W. 269, 88 Neb. 627. (2) A judgment 
on service by publication regular in 
all respects, and decreeing a lien with 
foreclosure in favor’ of the state 
against all persons claiming any in- 
terest in the land, and directing the 
sale of the land, cannot be collaterally 
attacked by one failing to show that 
he was in possession of the land when 
the suit was filed and citation issued. 
Gibbs v. Scales, 118 S.W. 188, 54 Tex. 
Civ.App. 96. (3) The judgment can- 
not be assailed in a collateral pro- 
ceeding on the ground that no assess- 
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as irregularity or invalidity of the assessment,°* 
or the claim that the tax was not delinquent, but had 
in fact been paid before the commencement of the 


suit.°> In some jurisdictions the 


that a judgment for sale of real estate for delin- 
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, 


statutes declare 


quent taxes shall be conclusive evidence of its reg- 


ment was made for the year in ques- 
tion. Gibbs v. Southern, 22 S.W. 713, 
‘116 Mo. 204. (4) A tax judgment 
could not be collaterally attacked be- 
cause the land was sold in bulk. 
Skillman y. Clardy, 165 S.W. 1050, 256 
Mo. 297. (5) Judgment in a tax suit 
is not subject to attack collaterally 
because a lien was not foreclosed on 
each lot separately, and the order 

of sale was not returned in_ninety 
* days. Cockrell v. Steffens, (Tex.Civ. 
App.) 284 S.W. 608. (6) Ina tax col- 
lection suit, failure to appoint an at- 
torney to represent a defendant seryv- 
ed by publication, and to direct the 
case to stand continued until the next 
term after return of citation, did not 
render the judgment absolutely void. 
Carr v. Miller, 123 S,W. 1158, 58 Tex. 
Civ.App. 57. 

[ec] Defects in delinquent list.—A 
judgment is not subject to collateral 
attack for mere irregularities in the 
delinquent list. Obst v. Ramsey 
County, 103 N.W. 893, 95 Minn, 123. 

{d] Defects in parties.—(1) Fail- 
ure to join all persons interested as 
parties does not render the judgment 
void so as to be subject to collateral 


attack. State Mortg. Corporation v. 
Garden, -(Tex.Civ.App.) 11 S.W.(2d) 
(212. (2). A judgment against un- 


known devisees of a deceased land- 
owner, rendered on service by publi- 
cation in an action to foreclose tax 
liens under Gen. St. (1915) §§ 11476- 
11482, cannot be collaterally attacked 


because devisees were in the county. 
when the action was commenced and’ 


were in. possession of the land. 
Douglass Hospital , 
School for Nurses. v. White, 204 P. 
688, 110 Kan. 498 [reh den 211 P. 129, 
112 Kan. 465]. (3).A judgment ina 
tax suit brought against the life ten- 
ant without joining the remainder- 
man cannot be collaterally attacked 
by the life tenant in an action by him 
against the purchaser at the tax sale 
to recover the land.. Hogan y. Smith, 
11, Mo.App. 314, . (4) The fact that an 
infant. defendant is not represented 
by a guardian, in an action. to enforce 
a tax lien.on his land, does not ren- 
der the judgment void, but merely er- 
sroneous. Keller v. Wilson, 14 S.W. 
332, 90 Ky. 350, 12 Ky.L. 471. 

., [e] Defects in process.—(1) The 
sufficiency of..the citation in a suit for 
taxes against nonresident or unknown 
owners cannot be inquired into col- 
laterally. in trespass to try title 
against the purchaser at tax. sale. 
Kenson,v. Gage, 79 5S.W. 605, 34 Tex, 
Civ.App. 547. .(2) Defect in .an affi- 
agavit. for. citation by publication 
does not render the judgment in a tax 
suit, regular on its face, void, but 
merely voidable, and not. subject to 
collateral attack. Griggs v. Mont- 
gomery, (Tex.Civ.App.) 22 S.W.(2d) 
688.. (3) Citation by publication, di- 
rected to the sheriff instead of the 
owner, in a suit to foreclose a tax 
lien, did not render the tax judgment 
Subject to collateral attack. Steven- 
son y. Mills, (Tex.Civ.App.) 14 S.W. 
(2d) 94. (4) Since Rev. St. (1909) 
§ 1770, as to order of publication of 
service, does not require names of all 
parties to be shown therein, the fact 
that a judgment in suit to collect tax- 
es named another defendant in addi- 
tion to the ones named in the order 
of publication, and omitted one named 
in such order, would not avoid the or- 
der, especially on collateral attack in 
an action to quiet title, in which de- 
fendant relied on the tax sale. Or- 
chard vy. Laclede Land & Improvement 
Co., 192 S.W. 405, 269 Mo. 647. (5) 


and Training 


On collateral attack, the fact that an 
order of publication in a tax suit no- 
tified defendant to appear “‘on or be- 
fore the sixth day” of the term to 
which returnable, instead of the 
“third” day, as provided by Rev. St. 
(1889) § 2042, did not invalidate the 
judgment. Skillman y. Clardy, 165 S. 
W. 1050, 256 Mo. 297. \ 

[f] Defendant waiving service of 
process.—Where, in a statutory suit 
for taxes, one of the defendants is not 
served with process, but waives the 
service, in writing, on the petition 
instead of the summons attached 
thereto, the method of waiver is an 
irregularity only, and does not sub- 
ject the judgment to collateral attack 
either by defendants who were served 
with process or by defendant making 
waiver. Walker v. Mills, 109 S.W. 44, 
210 Mo. 684. ; 

[z] Defects in pleading.—That the 
petition in a tax suit did not state 
that defendants were the owners of 
the land did not render the judgment 
invalid on collateral attack, it appear- 
ing that defendants were in fact the 
owners. Skillman y. Clardy, 165 S.W. 
1050, 258 Mo. 297. 

{h] Defects in judgment or order. 
—(1) Under Rev. St. (1889) §§ 7682, 
7683, requiring the petition in a tax 
suit to show the different years for 
which the taxes are due, and that the 
same matter shall be set forth in the 
authenticated tax bill filed with the 
petition, and requiring the judgment 
to state the amount of taxes, and the 
year or years for which the same are 
due, a judgment which stated the ag- 
gregate amount of the taxes to be 
twenty one dollars and nineteen cents 
for the years 1894 and 1895 is not 
subject to collateral attack, the fail- 
ure to state the amount of taxes for 
each year being at the most a mere 
irregularity. Miller v. Keaton, 139 S. 
W. 158, 236 Mo. 694. (2) Where the 
petition in proceedings to sell land 
for taxes, as well as the publication 
of service and proof of publication, 
were in due form, and defendants 
were duly named therein and the prop- 
erty properly described, certain omis- 
sions of the clerk in writing up the 
judgment of sale did not render the 
sale invalid on collateral attack. 
South Missouri Pine Lumber Co. vy. 
Carroll, 164 S.W. 599, 255 Mo. 357. 
(3) That the clerk in entering a tax 


‘judgment in the record book, which 


contained printed forms for such 
judgments, omitted to scratch out or 
erase the part unfilled did not inval- 
idate the judgment in collateral pro- 
ceedings. Skillman y. Clardy, 165 S. 
W. 1050, 256 Mo. 297. (4) The decree 
eannot be collaterally attacked by 
showing that, when entered, there was 
a. blank under the heading ‘The 
Amount Decreed against Land,” 
which, subsequent to the decree, was 
filled out by an employee in the coun- 
ty treasurer’s office. Haven vy. Owen, 
79 N.W. 938, 121 Mich. 51, 80 Am.S.R. 
477. €5) The question of excessive- 
ness of a tax judgment can be in- 
quired into only on direct attack on 
judgment. Lacy vy. Sanders, (Tex, 
Civ.App.) 295 S.W. 288. (6) A tax 
sale order, issued and executed after 
rendition, but before entry, of judg- 
ment, was merely voidable, not void, 
and not subject to collateral attack. 
Griggs v. Montgomery, (Tex.Civ. 
App.) 22 S.W.(2d) 688. 

[i] Numerous defects and irregu- 
larities, not fatal when _ considered 
singly, were not fatal when consid- 
ered, all together and cumulatively on 
collateral attack. Skillman y. Clardy, 
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ularity and validity in all collateral proceedings, 
except. where the taxes have been paid or the prop- 
erty was not liable to the tax,?® and under such a 
statute the taxpayer is, of course, precluded from 
collaterally assailing the judgment on any ground 


165 S.W. 1050, 256 Mo. 297, 321 (‘‘one 
alleged defect does not aid the other 
to make out a want of jurisdiction’’). 

_[j] Im Illinois (1) the general doc- 
trine of the conclusive character of 
a judgment of a court having general 
jurisdiction has been applied. Clark 
v. Zaleski, 97 N.H. 272, 253 Ill. 63; 
Mix v. People, 4 N.H. 7838, 116 Ill. 265; 
Warren vy. Cook, 5 N.E. 538, 116 Ill. 
199°" Nett. “von ismych,, tien 00. 
Graceland Cemetery Co. v. People, 92 
Il. 619; Chesnut y. Marsh, 12 Ill. 
173; Job v. Tebbetts, 10 Ill. 376. (2) 
But such doctrine has been modified 
So as to exempt from such conclusive 
character cases where the tax has 
been paid or the real estate was not 
liable for it. See cases infra text 
and note 97 [cl]. 

[k In Tennessee and Washington 
(1) the general rule that a judgment 
in tax proceedings cannot be collater- 
ally attacked for irregularities where 
the court had jurisdiction has been 
applied, without referring to any stat- 
ute. Reinhardt y. Nealis, 46 S.W. 
446, 101 Tenn. 169; Neely v. Buchan- 
an, (Tenn.Ch.A.) 54 S.W. 995; Mc- 
Guire v. Bean, 276 P. 555, 151 Wash. 
474; Elrey y. Christie, 104 P. 214, 55 
Wash. 699; Timmerman v. McCul- 
lagh, 104 P. 212, 55 Wash. 204; Wash- 
ington Timber, etc., Co. v. Smith, 76 
P. 267, 34 Wash. 625; Taylor v. Hunt- 
ington, 75 P. 1104, 34 Wash. 455; Kizer 
v. Caufield, 49.P. 1064, 17 Wash. 417. 
(2) And it has been held that rendi- 
tion of judgment through mistake for 
a larger amount of interest than was 
due would not avoid the proceedings 
on collateral attack. Elrey y. Chris- 
tie, supra; Timmerman v. McCullagh, 
supra. (3) But a statute in existence 
when some of the cases supra were 
decided made the judgments conclu- 
Sive evidence of their regularity in 
collateral proceedings ‘“‘except in cas- 
es where the tax or assessments have 


been paid.” See infra text and notes 
aL [e]. 


Ark.—Streett y. Reynolds, 38 
S.W. 150, 638 Ark. 1. 

Cal.—Mayo v. Foley, 40 Cal. 281. 

Mich.—Loud v. O’Brien, 132 N.W. 
495, 167 Mich. 206; Flint Land Co. v. 
Godkin, 99 N.W. 1058, 136 Mich. 668; 
Ball v. Ridge Copper Co., 76 N.W. 130, 
118 Mich. 7. 

Mo.—Boyd v. Ellis, 18 S.W. 29, 107 
Mo. 394; State v. Hunter, 11 S.W. 
756, 98 Mo. 386; Allen v. Ray, 10 
S.W. 158, 96 Mo, 542. 

Pa.—Reeves v. Alter, 12 A. 551, 9 
Pa.Cais. 412. 

95. Ark.—Streett v. Reynolds, 38 
S.W. 150, 63 Ark. 1; Doyle v. Martin, 
17 S.W. 346, 55 Ark. 37; McCarter v. 
Neil, 6 S.W. 731, 50 Ark. 188; Wil- 
liamson v. Mimms, 5 S.W. 320, 49 Ark. 
336; Worthen v. Ratcliffe, 42 Ark. 
330; Wallace v.. Brown, 22 Ark. 118, 
76 Am.D. 421. 

Cal.—Mayo v. Foley, 40 Cal. 281. 

Mich.—Muirhead vy. Sands, 69 N.W. 
826, 111 Mich. 487. 

Minn.—Chauncey v. Wass, 25 N.W. 


457, 36 Minn. (1. 

Mo.—Mangold v. Bacon, 130 S.W. 
23, 229 Mo. 459; Cooper v. Gunter, 
114 S.W. 943, 215 Mo. 558; Evarts v. 
Missouri Lumber, etc., Co., 92 S.W. 
372, 193 Mo. 433; Hill v. Sherwood, 8 
S.W. 781, 96 Mo. 125; Jones v. Dris- 
kell, 7 S.W. 111, 94 Mo. 190. 

N.D.—Purcell v. Farm Land Co., 
100 N.W. 700, 13 N.D. 327. : 
Er TA v. Jackson, 52 Pa. 

But see infra text and notes 96-98. 
96. See statutory provisions. 


For later cases, developments and changes in the law see Annotations, same title and section number, ° 
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not coming within the exception.9? 
utes have been held not to preclude collateral attack 
for fraud or jurisdictional defects.°’ 


_ Recitals showing jurisdiction.?® 
judgments showing jurisdiction 
against a collateral attack, or at 


facie evidence of the jurisdictional facts. So, where 
the judgment recites due and legal 


97. George v. Mutual Investment 
& Agency Co., 284 F. 681 (New Mex- 
ico statute); Moore v. National Bank 
of New Mexico of Raton, (N.M.) 295 
P. 424; Mann v. Kiddo, 207 P. 424, 28 
N.M. 1327; Chisholm v. Bujac, 202 P. 
126, 27 N.M. 375; Straus v. Foxworth, 
117 P. 831, 16 N.M. 442 [aff 34 S.Ct. 
42, 231 U.S. 162, 58 L.Ed. 168]; Smith 
v. Dwight, 156 P. 573, 80 Or. 1. 

[a] Judgment held not open to 
collateral attack (1) because of inva- 
lidity of summons (Baker v. Johnson, 
(N.M.) 295 P. 421), (2) or because 
the summons misnamed defendant 
(Smith v. Dwight, 156 P. 573, 80 Or. 
Ry, (3) or because assessor failed to 
verify assessment roll (Baker v. 
Johnson, supra; Williams v. Van 
Pelt, (N.M.) 295 P. 418), (4) or be- 
cause land was assessed in name of 
a deceased person (Manby v. Voor- 
hees, 202 P. 543, 27 N.M. 511). 

[b] In Alabama (1) under the act 
of Feb. 12, 1879, a judgment rendered 
pursuant to the provisions of the 
statute, the record prima facie show- 
ing jurisdiction, could not ordinarily 
be attacked on any ground which 
could have been pleaded in defense. 
Watson v. Kent, 78 Ala. 602; Carlisle 
v. Watts, 78 Ala. 486; Driggers.v. 
Cassady, 71 Ala. 529. (2) But under 
the act of Feb. 13, 1879, which impli- 
edly repealed the act of Feb. 12, 1879, 
so far as they were in conflict, a land- 
owner may impeach the judgment in 
a collateral proceeding by showing 
that he had paid the tax. Watson v. 
Kent, supra. 

{c] Im Tlinois (1) Revenue L. § 
224, as amended by L. (1879) p 252, 
provided that a judgment for the 
sale of land for delinquent taxes 
should be conclusive evidence of its 
regularity and validity in all collat- 
eral proceedings, and should estop 
all parties from raising any objec- 
tions which existed at or before the 
rendition of the judgment and could 
have been presented as a defense 
thereto, except in cases where the 
tax had been paid or the land was 
not liable for the tax. The purpose 
of the statute was to make the judg- 
ment conclusive, reserving to the 
landowner the right to show that the 
property was not liable to the tax. or 
that the tax had been paid, embody- 
ing in the statute the modification of 
the principle of the conclusiveness of 
judgments of courts of general juris- 
diction which had been introduced 
by the decisions of the courts. Peo- 
ple v. Miller, 171 N.E. 672, 339 Ill. 
573. (2) Both before and after the 
amendment of the Revenue Law, it 
was held that a judgment by default 
in tax enforcement proceedings 
against land was not conclusive on 
the landowner as to the legality of 
the tax, and might be collaterally 
impeached (Gage v. Pumpelly, 6 S.Ct. 
136, 115 U.S. 454, 29 L.Ed. 449; Gage 
v. Busse, 3 N.E. 441, 114 Ill. 589; 
Riverside Co. v. Howell, 113 Ill. 256; 
Gage v. Bailey, 102 Ill. 11; Belleville 
Nail Co. v. People, 98 Ill. 399; Mc- 
Laughlin v. Thompson, 55 Ill. 249), 
(3) although if the taxpayer appear- 
ed and contested the application, he 
was concluded by the judgment (Gage 
v. Bailey, supra; Belleville Nail Co. 
v. People, supra). (4) Under that 


amendment it has been held that cas- 


es in which the tax was claimed to be 
illegal or unauthorized fall within the 
stated exception. Hammond v. Peo- 
ple, 48 N.E. 573, 169 Ill. 545; Gage 
v. Goudy, 30 N.B. 320, 141 Ill. 215; 
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TAXATION 


But the stat- 
al proceedings.* 


Recitals in tax 
are conclusive 
least are prima 


service of proc- 
Ss v. Ogden, 21 N.E. 511, 128 Il. 


[d] Im Tennessee Acts (1844) c 
92, providing that all judgments and 
orders of sale shall be conclusive un- 
less the person wishing to show their 
irregularity can prove that the taxes 
Were paid before judgment was ren- 
dered, make the judgment conclusive 
only when the taxes are not shown 
to have been paid, and does not au- 
thorize any inquiry into irregulari- 
ties occurring before judgment and 
order of sale. Sampson v. Marr, 7 
Baxt. 486; Douglass v. Mumford, 7 
Baxt. 415; Henderson v. Staritt, 4 
Se ua 472; Tharp v. Hart, 2 Sneed 


Le] In Washington (1) under L. 
(1897) p 190 e 71 § 114, making tax 
Judgments conclusive evidence of 
their regularity in all collateral pro- 
ceedings except where the taxes have 
been paid, an owner who has paid his 
taxes may defeat a tax judgment in 
a collateral proceeding where judg- 
ment was taken by default on con- 
structive service. Bullock v. Wallace, 
92 P. 675, 47 Wash. 690. (2) Under 
Remington & B. Code § 9267, a tax 
judgment based upon an assessment 
erroneously describing the land may 
be collaterally attacked, where there 
has been a correct assessment of the 
same land on the same roll and part 
of the taxes so assessed paid. Mar- 
ae v. Rankert, 121 P. 817, 67 Wash. 

98. Manby v. Voorhees, 203 P. 543, 
27 N.M. 511; Pace v. Wight, 181 P. 
430, 25 N.M. 276; Straus v. Foxworth, 
117 P. 831, 16 N.M. 442 [aff 34 S.Ct. 
42, 231 U.S. 162, 58 L.Ed. 168]. 

[a] Gand not included.—Such a 
statute does not apply to one whose 
land is not included in the action. 
Dodrill v. State Bank of Alamogordo, 
(N.M.) 297 P. 144. 

99. Generally see Judgments §§ 


847-850. 
1. State Mortg. Corporation  v. 
Traylor, (Tex.Civ.App.) 32 S.W.(2d) 


887 [error den 36 S.W.(2d) 440]; Har- 
rison v. Sharpe, (Tex.Civ.App.) 210 
S.W. 731. 

2. Ex p. Griffith, 95 So. 551, 209 
Ala. 158. 

3. Carr v. Miller, 123 S.W. 1158, 58 
Tex.Civ.App. 57; Wehr v. Craver, 151 
P. 502, 87 Wash. 214. 

[a] Rule applied.—Sayles Civ. St. 
Annot. (1897) art 52320, prescribing 
the manner in which notice by publi- 
cation may be served on nonresidents 
and unknown owners in suits by the 
state for the collection of taxes, re- 
quires that, on affidavit setting out 
that the owners are unknown, such 
parties shall be cited by notice di- 
rected to all persons owning or claim- 
ing any interest in the land, and the 
recital in a judgment of due notice 
to defendant, ‘‘an unknown person,” 
was conclusive against a collateral 
attack, although it appeared that the 
citation was directed to an unknown 
person, ahd not to all persons owning 
or claiming any interest in the land. 
Carr v. Miller, 123 S.W. 1158, 58 Tex. 
Civ.App. 57. ; i 

[b] In Arkansas a recital in a de- 
eree in overdue tax proceedings that 
it appeared to the satisfaction of the 
court that its clerk had caused the 
warning order to be published and 
had given notice as required by law, 
proof of which notice, verified and 
proved, had been filed as required by 
law, was, under the express provi- 
sions of Kirby Dig. § 4425, evidence of 
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ess, such recital cannot be contradicted in collater- 


But this rule does not extend to 


such recitals in the findings upon which the judg- 
ment was based.# 

[§ 1578] 1. Appeal and KHrror.® 
generally provide for an appeal or writ of error 
from a judgment against land for taxes,* by a par- 
ty to the action having an interest in the property,’ 


The statutes 


the fact of the due publication of the 
warning order, and, the omission in 
the affidavit of publication of an aver- 
ment that the newspaper had a bona 
fide circulation in the county, and 
had been regularly published therein 
for one month before the first_publi- 
cation and a statement of the date of 
the second insertion of the order, was 
a mere irregularity cured by the-re- 
citals in the decree. Fiddyment v. 
Bateman, 133 S.W. 192, 97 Ark. 76. 

[ce] In California the statute 
makes a recital in the judgment that 
all owners and claimants have been 
duly summoned and have made de- 
fault conclusive evidence of those 
facts, and the judgment cannot be at- — 
tacked for want of service of process, 
Branson v. Caruthers, 49 Cal. 374. 

4 Wehr v. Craver, 151 P. 502, 87 
Wash, 214. 

[a] Order of default reciting serv- 
ice by publication overcomes any pre- 
sumption of a different service arising 
from a recital of due service in the 
findings of fact. Wehr v. Craver, 151 
P. 502, 87 Wash. 214. 

5. Generally see Appeal and Error 
3 C.J. p 256; 

6. See statutory provisions; 
cases infra this note. 

[a] Mode of review.—In Minne- 
sota Gen. St. (1894) § 1589, author- 
izing cases to be certified to the su- 
preme court for review, was repealed 
by L. (1902) c 2, and a judgment for 
real estate taxes may now be review- 
ed by appeal. State v. Lockhart, 94 
N.W. 168, 89 Minn. 121. 

{b] Court to which appeal taken. 
—Under Illinois Revenue Law of 1874, 
providing that appeal may be taken 
from final judgment of the county 
court for the sale of land for delin- 
quent taxes to the supreme court, and 
the act of 1873, providing that appeal 
may be taken to the circuit court from 
all judgments of the county court 
against lands for taxes, either remedy 
is available to appellant, the word 
“may” in the statutes being merely 
directory, so that there is no incon- 
sistency in their provisions, Fowler 
YoRirkins U7 270. 

[c] Time for taking appeal.—(1) 
In New Mexico L. (1921) ¢ 133 § 436, 
requiring appeal to be applied for 
within twenty days after judgment 
is rendered, applies to all judgments 
for taxes rendered under any of the 
provisions of the act. Grant v. State, 
(N.M.) 275 P. 95. (2) Such provision 
is constitutional. Grant y. State, su- 


and 


pra. 

[dad] Trial de novo.—On appeal to 
the circuit court in Illinois from judg- 
ment of the county court in a delin- 
quent tax suit, the trial must be de 
novo, and in all respects as if it were 
in the county court. Pidgeon v. Peo- 
ple, 36 Ill. 249. 

7, People v. Quick, 87 Ill. 435; 
Watkins v. State, (Tex.Civ.App.) 61 S. 
W. 5382. 


[a] In suit against “unknown 
owners,” defendants who appeared 
and answered may appeal. Watkins 


v. State, (Tex.Civ.App.) 61 S.W. 532. 

[b] Several persons interested 
may unite in a writ of erfor. Olcott 
v. State, 10 Til. 481. ‘ 

[ec] Municipality.—Under Practice 
Act §§ 97, 98, and Revenue Act § 192, 
any municipality interested in a judg- 
ment for taxes appealed from has the 
right to appeal. People v. Wyanet 
Electric Light Co., 137 N.E. 834, 306 
Ill. 377. ; 

Persons entitled to appeal or bring 
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and if a right to appeal or bring error is made 
dependent on the performance of conditions, such 
as the payment of the judgment or the deposit of 
the amount of the judgment and ‘costs,® the statute 
The appellate court will 
confine its inquiries to the particular questions 
shown by the record ‘or embodied in a bill of ex- 
ceptions,!° or certified up for its consideration by 
the trial judge,11 and which are duly urged and 
insisted upon on the appeal,!? and will not consider 
defenses or’ objections’ which were not properly in- 


must be complied with.® 


terposed in the court below.?® 


Scope and extent of review. Where one party 
appeals from a part of the judgment, the other 


error generally see Appeal and Error 
§§ 464-528. 

8. See statutory provisions. 

9. See cases infra this note. 
- [a] Im Illinois (1) a statute pro- 
viding that no appeal will lie, nor any 
writ of error operate as a. Superse- 
deas, unless the party praying such 
appeal or desiring such writ of error 
shall first deposit an amount of mon- 
ey equal to the amount of the judg- 
ment and costs, must be strictly com- 


plied with. People v. Vogt, 104 N.E. 
226,. 262 Ill. 170; Bryant v. People, 
71 Ill. 32. (2) In enacting such pro- 


vision it was the intention of the leg- 
islature to require the deposit before 
any question could be raised by the 
objector to the judgment overruling 
his objections as to taxes. People v. 
Vogt, supra. 

] In Michigan (1) it has been 
held that the legislature has power 
to make the right of appeal from a 
decree sustaining a tax, conditioned 
on payment of the decree. Petition of 
Auditor General, 233 N.W. 348, 252 
Mich. 367. (2) Payment of decree 
sustaining tax as required by Comp. 
L. (1915) § 4064 is a jurisdictional 
condition precedent to appeal which 
cannot be waived by counsel nor dis- 
pensed with by the court. Petition of 
Auditor General, supra. 

[ec] In Washington (1) a statute 

providing that no appeal or writ of 
error Shall be allowed from any judg- 
ment for sale of land for delinquent 
taxes unless an amount of money 
equal to the amount of the judgment 
and costs shall first be deposited with 
the county treasurer is mandatory. 
Schultz v. Harris, 71 P. 1009, 31 Wash. 
302. (2) But such statute has been 
held inapplicable where the assess- 
ment was void. Lockwood v. Allyn, 
40 P. 348, 616, 11 Wash. 704. 
* 10. Williams v. State, 112 So. 193, 
215 Ala. 586; People v. Cairo, V. & C. 
Ry. Co., 90 N.B. 730,243 Ill.” 217; 
Cincinnati, etc., R. Co. v. People, 69 
N.E. 40, 205 Ill. 538; Bass v. People, 
42 N.E. 880, 159 Ill. 207; Wiggins 
Ferry Co. v. People, 101 Ill. 446; Ege 
Harbor Homestead, etc., Co. v. Gallo- 
way Tp., 42 N.J.Law 415. 

[a] Rule applied.—(1) Objection 
to application to sell land for delin- 
quent taxes for insufficiency of tax 
list and notice cannot be maintained 
on appeal, where neither notice nor 
certificate of publication were in ab- 
stract. People v. Southern Gem Co., 
163.N.E., 825, 332-111. 370. (2) In the 
absence of a bill of exceptions prop- 
erly presenting questions of validity 
of assessment, and payment of taxes, 
the supreme court cannot disturb 
judgment. Williams v. State, 112 So. 
193, 215 Ala. 586. (3) Appeal will 
be dismissed where the record does 
not contain an authenticated copy of 
the record of any final judgment as 
required by statute, notwithstanding 
a stipulation that the record need not 
contain tax judgment. People v. Sea- 
quist, 159 N.H. 34, 327 Dll. 472. 

[b] Unnecessary matter in record. 
—Thatcher v. People, 79 Ill. 597. 

Record on appeal or writ of error 


TAXATION 


The 


viewed.!# 


applies to tax 


eet 
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party cannot, by cross errors, have other independ- 
ent portions of the decree, not appealed from, re- 


general rule that matters within 


the discretion of the trial court will not be reviewed 
in the absence of any abuse of such discretion*® 


enforcement proceedings against 


land;1® and, as in other cases,** all reasonable pre- 
sumptions will be indulged by the appellate court 
in favor of the correctness of a judgment or order 
appealed from.!® The judgment will not be reversed 
for a mere conflict of evidence or on any showing 


. not entirely satisfactory to the mind of the review- 


generally see Appeal and Error §§ 
611-2372. : 

11. State v., Robert P. Lewis Co., 
72 N.W. 962, 70 Minn. 202; State v. 
St. Croix Boom Corp., 52 N.W. 44, 49 
Minn. 450; Morrison County v. St. 


Paul, ete. R. Co., 44 N.W. 982, 42 
Minn. 451; Ramsey County v. Chi- 
cago, ete. R. Co. 24 N.W. 313, 33 
Minn. 537 


12. People v. Sanitary Dist. of Chi- 
cago, 134 N.E. 733, 302 Ill. 350; Peo- 
ple v. Chicago, etc., R. Co. 73 N.E. 
315, 214 Hl. 190. 

13. U.S.—Maish v. Arizona, 17 S. 
Ct. 193, 164 U.S. 599, 41 L.Ed. 567. 

Tll.—People v. Irvin, 156 N.E. 292, 
3825 Ill. 497; People v. City of St. 
Louis, 126 N.E. 529, 291 Ill. 600; Peo- 
ple v. Chicago, B. & Q. R. Co., 118 N.E. 
59, 281 Ill. 500; People v. Smith, 107 
N.E. 615, 266 Ill. 344; People v. Chi- 
cago, ete., R. Co., 73 N.E. 315, 214 Ill. 
190; King v. People, 61 N.E. 1035, 193 


Ill. 530; Colvin v. People, 46 N.E. 
737, 166 Ill. 82; Speight v. People, 87 
Son 595; Karnes v. People, 73 Ill. 


Mich.—Fuller v.. Ayer, 178 N.W. 644, 
211 Mich. 244; Cook v. Auditor-Gen., 
83 N.W. 96, 124 Mich. 4380; Mann v. 
Carson, 79 N.W. 941, 120 Mich. 631. 

Minn.—Davis v. Grant County, 77 
N.W. 548, 75 Minn. 59. 

A TCR Be v. Richardson, 77 Mo. 

[a] Particular defenses or objec- 
tions.—(1) On appeal from a judg- 
ment against the property of defend- 
ant for unpaid taxes, objections that 
the county collector’s application for 
judgment states that it is filed with 
the county clerk instead of the clerk 
of the county court, and that the cer- 
tificate of publication of notice is de- 
fective, will not be considered if not 
filed in the county court. People v. 
Chicago, I. & St. L. Short Line Ry. Co., 
90 N.E. 381, 243 Ill. 221. People v. 
Cairo, etc., R. Co., 90 N.E. 730, 243 Ill. 
217. (2) Where the only objections fil- 
ed below go to the jurisdiction of the 
court to entertain an application for 
judgment for delinquent taxes, the de- 
linguent cannot raise on appeal a 
question as to failure to make’a prima 
facie case. People y. Smith, 107 N.E. 
615, 266 Ill. 344.. (3) By failing to 
question in the trial court omissions 
or imperfections in the form of a de- 
linquent list, the objector to the tax 
waives them, since if objected to on 
trial they could be’ cured by amend- 
ment. People v. Chicago, B. & Q. R. 
Co., 118 N.E. 439, 282 Ill. 206. (4) 
Parties made defendant on the ground 
that they have or claim some inter- 
est in the property cannot urge on ap- 
peal that the complaint is defective in 
alleging that the fee is in a third per- 


“son where they have not set forth by 


answer any interest they may have. 
Port Townsend v. Trumbull, 82 P. 715, 
40 Wash. 386. 

[b] Submission of propositions of 
law.—On an application for judgment 
for delinquent taxes on which the 
court is required, if any proper objec: 
tion is made, to hear and determine 
the objection in a summary manner 


ing court,)% nor where it appears that, whatever 
errors may have intervened, appellant is not sub- 


without pleadings, counsel is not re- 
quired to submit propositions of law 
to enable him to raise such questions 
of law on appeal. People v. Chicago, 
eae Q. R. Co., 133 .N.E. 325, 300 ill. 

[c]_ Disclaimer.—A party haying 
no title affected by an action by the 
state to foreclose: a tax lien cannot 
complain of a judgment against him 
for costs, since he could have escaped 
liability by disclaiming title. League 
v. State, 57 S.W. 34, 938 Tex. 553 [aff 
EP os 475, 184 U.S. 156, 46 L.Ed. 

Presentation in lower court of 
grounds of review generally see Ap- 
peal and Error §§ 580-950. 
eobis v. Vogt, 104 N.E. 226, 

70. 

[a] Rule applied.—(1) Where the 
state appealed from sustaining of ob- 
jection to item in tax levy for offi- 
cers’ and employees’ fees and sala- 
ries, the property owner could not 
have the overruling of an objection 
to an item for interest on a bonded 
debt reviewed on cross errors without 
taking an independent appeal. People 
Vv, Vogt, 104 N.E. 226, 262 Tll. 170. 
(2) So on the taxpayer’s appeal from 
judgment overruling objections to 
certain items of tax, the county col- 
lector cannot, by filing of cross errors, 
raise the question of the correctness 
of a ruling sustaining objections to 
other items, but should have appealed 
from the court’s decision on such 
items, the judgment as to the different 
items being in effect a distinct judg- 
ment as to each item. People v. Chi- 


ae A. Ry. Co., 124 N.E. 658, 289 
15. See Appeal and Error §§ 2753- 


2829. : 
16. People v. Huey, 115 N.E. 73 
277 Tl, 561. if tie 

[a] Allowance of amendments.— 
Discretion of the trial court as to al- 
lowance of amendments to objections 
to application of the county collector 
for judgment for taxes’ will not be 
reviewed, unless abuse appears. Peo- 
ple v. Huey, 115 N.E. 739, 277 Ill. 561, 
aries See Appeal and Error §§ 2662— 

18. Will v. Louisville, 195 S.w. 
822, 176 Ky. 450. 

[a] 
dated actions to subject a lot to pay- 
ment of taxes, in the absence of con- 
trary showing, a warning order made 
at the time death of two defendants 
was first suggested in the record will 
be presumed to have been properly 
made. Will v. City of Louisville, 195 
S.W. 822, 176 Ky. 450. (2) Where 
it was alleged in a verified petition 
that the property could not be di- 
vided, it must be assumed that before 
ordering the sate the court was satis- 
fied by pleadings that property was 
indivisible and that judgment order- 
ing sale of property as a whole was 
equivalent to adjudging that it could 
not be divided. Will v. City of Louis- 
ville, supra. i 
ee Cal.~—People v. Frisbie, 26 Cal. 

Ill.—Mahany v. People, 27 N.B. 918, 


For later cases, developments and changes in the law see Annotations, same title and section number, 


Rule applied.—(1) In consoli- 


; 
: 
1 


§§ 1578-1579] 


stantially injured by the judgment as it stands.?° 
Where attorney’s fees are taxed separately in a 
judgment, instead of as a part of the costs, as pro- 
vided, such error is a mere informality, for which 
the judgment should not be reversed.?+ 

Disposition of cause.22 In accordance with the 
general rule,?* the judgment will be affirmed where 
the record shows no error.24 Where the judgment 
is valid as to part of plaintiffs in error, and errone- 
ous as to the others, it will be affirmed in part and 
reversed in part;?° but a judgment erroneous as 
to part of the land will be reversed in toto where it 
it is difficult to make a proper distribution of it as 
against the lands liable to its payment.2* A new 
trial will not be ordered by the reviewing court for 
mere informalities,?* as where such judgment is 
only an order of sale,?® but it will be remanded to 
the trial court with directions to enter a proper 
judgment.?° 

[§ 1579] m. Costs and Fees.°° The matter of 
costs and fees in actions of this kind is regulated 


TAX ATION 


’ 


[61 OF dy}: $ Iter 


by the local statute,*! and they can be recovered 
when, and only when, warranted by the provisions 
of the statute,?? and only to the extent authorized.?? 
It is error to include in the judgment costs or fees 
not due or earned at the time of the rendition of 
the judgment;** and, where a lien for taxes has 
been discharged, it cannot be foreclosed in order 
to obtain judgment for costs due the officers.3> 
Where judgment is entered for costs generally, it 
will be regarded as a judgment for such amount of 
costs as are legally chargeable against the land.?® 

Costs unnecessarily incurred will be taxed to the 
party responsible therefor.?7 

Apportionment. Where several different tax hens 
are sought to be foreclosed in one suit, the attor- 
ney’s fees, when allowable, should be apportioned 
by assessing a percentage on the recovery against 
each parcel.®® 

Costs as lien on land; personal judgment. The 
costs of enforcing a lien for taxes, being an inci- 
dent of the debt, are a lien on the land against which 


138. Til...311. 
Mich.—Rumsey v. Auditor-Gen., 101 
N.W. 623, 138 Mich. 456; Shefferly v. 


ys euaegiasiaies 79 N.W. 6938, 120 Mich. 


Minn.—State v. South St. Paul 
Bupaisate, 168 N.W. .95, 140 Minn. 


N.J.—Newark, etec., Traction Co. v. 
North Arlington, 46 A. 568, 65 N.J. 
Law 150. 

[a] Excessive assessment.—Rule 
as to review of findings in ordinary 
civil actions applies to tax proceed- 
ings involving the issue whether land 
was assessed at more than its real 
and actual value, and to disturb find- 
ings thereon it must appear that they 
are clearly and manifestly against 
the evidence. State v. South St. Paul 
Syndicate, 168 N.W. 95, 140 Minn. 359. 

Review of questions of fact gener- 
ally see Appeal and Error §§ 2830- 
28 


20. People v. Insurance Exch. 
Bide. 123 - NE. 627,288 TT 486; 
Chambers vy. People, 113 111. 509; Law 
v. People, 84 Ill. 142. 

[a] Adjudging lien on land.—That 
a judgment for taxes did not declare 
a lien on land specially described, as 
provided by the statute, is not an ob- 
jection which the taxpayer is entitled 
to urge. Southern R. Co. v. State, 43 
So. 718, 150 Ala, 527. 

Harmless error generally see Ap- 
peal and Error §§ 2878-3055. 

21. State v. Edwards, 46 S.W. 160, 
144 Mo. 467. 

22. Generally see Appeal and Er- 
ror §§ 3093-3314. 

23. See Appeal and Error § 3122. 

84. Roberts v. Small, 108 A. 97, 118 
Me. 500. 

25. Olcott v. State, 10 Ill. 481. 

Generally see Appeal and Error §8§ 
3214-3221. e 

26. Thatcher v. People, 93 Ill. 240. 

27. McChesney v. People, 49 N.E. 
491, 171 Ill. 267; Gage v. People, 44 
N.E. 819, 163 Ill. 39. 

Ordering new trial in lower court 
generally see Appeal and Error §§ 
3232-3247. 

23. McChesney v. People, 49 N.E. 
491, 171 Ill. 267; Gage v. People, 44 
N.E. 819, 163 Ill. 39. 

29. McChesney v. People, 49 N.E. 
491, 171 Ill. 267; Gage v. People, 44 
N.E. 819, 163 Ill. 39. 

Remand to lower court generally 
see Appeal and Error §§ 3255-3307. 

30. Costs generally see Casts 15 
Craps 

Payment of costs and fees from 
proceeds of sale see infra § 1643. 

31. See statutory provisions. 

32. Ark.—Files v. Fuller, 44 Ark. 


2) 


a 


3. 
Tein People vy. Latham, 53 Cal. 386. 


Ill.— Ward v. Alton, 23 Tll.App. 475. rae 106 S.W. 900, 48 Tex.Civ.App. 


Mich.—Auditor General v. Nelson, 
155 N.W. 509, 189 Mich. 93. 

Minn.—Olmsted County v. Barber, 
17 N.W. 4738, 944, 31 Minn. 256. 

Neb.—Hall v. Moore, 92 N.W. 294, 
38 Neb. (Unoff.). 574. 

Tenn.—State v. Alexander, 90 S.W. 
20, 115 Tenn. 156. 

Tex.—Barnhill v. State, (Civ.App.) 
240 S.W. 683 [aff 280° S.W. 732, 115 
Tex. 258]. 

_ Va.—Stone vy. Caldwell, 39 S.E. 121, 
99 Va, 492. 

[a] County not liable for costs, 
under Rev. St. c 33 § 17, when acting 
as a public agency of the state in 
commencing proceedings for the col- 
lection of general and local taxes as- 
sessed in the name of the people of 
o state. Ward v. Alton, 23 Ill.App. 

5s 

[b] Where tax case is certified to 
supreme court, under Gen. St. (1878) 
e 11 § 80, no costs or disbursements 
are allowable to either party. Olm- 
Sarita v. Barber, 17 N.W. 944, 31 Minn. 

[c] Recitals as to costs in judg- 
ment. State v. Alexander, 90 S.W. 
20, 115 Tenn. 156. 

{d] Attorney’s fees.—(1) As pros- 
ecuting attorneys are bound to prose- 
cute all proceedings for the sale of 
land for taxes, no solicitor’s fee can, 
under Tax L. § 66, be awarded as 
costs, where the auditor general is 
successful. Auditor General v. Nel- 
son, 155 N.W. 509, 189 Mich. 93, (2) 
Rev. St. (1889) § 7681 provides that 
an attorney may be employed to con- 
duct suits to recover back taxes and 
receive a sum previously agreed up- 
on, not to exceed ten per cent of the 
amount actually collected, which sum 
shall be collected as other costs. 
Section 7683 provides that the judg- 
ment in such case shall decree that 
the lien of the state be enforced by 
sale of so much of the property as 
may be necessary to satisfy such 
judgment, interest, and costs. It was 
held that attorney’s fees should be 
taxed as costs in the case, and col- 
lected with the other costs, by sale 
of the property. State v. Edwards, 46 
S.W. 160, 144 Mo. 467. 

[el Statute construed.—Under 
Acts (1897) p 136 c 103 § 9, providing 
that, where two or more unimproved 
town lots belonging to the same per- 
son are included in the same suit for 
taxes, the costs shall be taxed against 
the lots collectively as if they were 
one tract, the costs in a suit for tax- 
es against unimproved town lots, 
owned by one person, but separately 
assessed in the name of an unknown 
owner, must be taxed on the basis of 
the lots being one tract. Raht v. 


{f] Liability of homestead.—That 
a judgment in a sale of a homestead 
for taxes included interest on the 
judgment from its date and costs tax- 
ed as attorney’s fees fixed by the stat- 
ute did not render such sale void un- 
der Const. art 16 § 50, providing that 
a forced sale of the homestead shall 
not be had “except for the purchase 
money thereof, . . . the taxes due 
thereon,”’’and for the cost of improve- 
ments, especially in view of art 8 § 15, 
providing that all property shall be 
liable for the payment of ‘all the tax- 
es and penalties’ due thereon. 
Washington y. Giles, (Tex.Civ.App.) 
258 S.W. 900. 

33. Brown v. Bonougli, 232 S.w. 
490,111 Vex 275: 

[a] Thus, on foreclosure of a tax 
lien, the clerk and sheriff were not en- 
titled to collect fees in excess of 
those prescribed by Vernon’s Sayles: 
Civ. St. Annot. (1914) art 7691. Brown 
Bee Rane 232 S.W. 490, 111 Tex. 

34 Gage v. Goudy, (Ill.) 29 N.E. 
896 [mod 30 N.E. 320, 141 Tll. 215]; 
Gage v. Lyons, 28 N.E. 832, 188 Il. 
590; Combs’ v. Goff,’ 20° N.E. 9; 127 
Ill. 481; Gage v. Williams, 9 N.E. 
193, 119 Ill. 563; Auditor-Gen. v. Mc- 
Laulin, 47 N.W. 233, 83 Mich, 352. 

35. Mangold v. Bacon, i41 S.W. 
650, 287 Mo. 496. 

36. Merritt v. Thompson, 13 Ill. 

37. Thatcher v. People, 79 Ill. 597; 
Douglass v. Leavenworth County, 88 
P. 557, 75 Kan. 6; Whitney v. Board 
of Com’rs of Morton County, 85 P. 
530, 73 Kan. 502; Auditor-Gen, v. 
Baker, 47 N.W. 515, 84 Mich. 113. 

[a] TWlustrations.—(1) Where the 
county board orders separate suits 
for delinquent taxes, and refuses to 
consolidate them, if the action of the 
board results in oppressive and palp- 
able wrong, the court may tax any 
unjust increase in the costs to plain- 
tiff. Whitney v. Board of Com’rs of 
Morton County, 85 P. 530, 73 Kan. 
502. (2) Taxpayer'is liable for costs. 
of only one subpcena, although a 
separate subpcena is issued for each 


parcel of land involved.  Auditor- 
General v. Baker, 47 N.W. 515) 84 
Mich, 113. 


[b] Costs on appeal.—Where, on 
appeal from the judgment, the at- 
torneys bring into the recerd lands 
not involved in the appeal, the costs 
unnecessarily incurred by inclusion 
of such matter will be taxed to their 
clients. Thatcher v. People, 79 Ill. 
597. 

38. Whatcom County v. Fairhaven 
Land Co., 34 P. 563, 7 Wash. 101. 
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judgment is rendered,®® and should be so decreed,*° 
and it is improper on such foreclosure, or on appli- 
cation for judgment of sale, to render a personal 


judgment for costs.41 


[§ 1580] 3. Warrant or Execution‘?—a. In Gen- 
Where the statute itself contains explicit di- 
rections as to the sale of real property for the sat- 
isfaction of delinquent taxes, it may constitute a 
sufficient basis for the collector’s proceedings in 
making such sale, without the necessity of provid- 
ing him with a warrant or other process.** 
the other hand, if the law directs the issuance of 
a warrant, execution, or other writ,** it is indis- 
pensable and no valid sale can be made without a 
valid process,*® of the specific kind described, the 


eral. 


TAXATION 


pose.*? 


But on 


Assignment.°® 


law being construed with strictness in this regard ;*® 


39. San Antonio v. Berry, 48 S.W. 
496, 92 Tex. 319 [mod (Civ.App.) 46 
S.W. 2731. . 

40. Sound Inv. Co. v. Bellingham 
rer Land Co., 102 P. 234, 53 Wash. 


41. Peo. v. Ellis, 97 N.E. 697, 253 
Ill. 369, Ann.Cas.1913A 589; Sound 
Inv. Co. v. Bellingham Bay Land Co., 
102 P. 234, 53 Wash. 470. 

42. For enforcement against per- 
sons and personal property see supra 
§§ 1362-1367. 

43. Ala.—Jackson County v. Gul- 
latt, 3 So. 906, 84 Ala, 243. 

Iowa.—Cedar Rapids, ete., R. Co. v. 
Carroll County, 41 Iowa 153; Parker 
v. Sexton, 29 Iowa 421. 

Mich.—Auditor-Gen.  v. 
74 N.W. 881, 116 Mich. 574. 

Minn.—Kipp v. Collins, 23 N.W. 554, 
33 Minn. 394. 

Neb.—Grant v. Bartholomew, 78 N. 
W. 314, 57 Neb. 673 [mod 80 N.W. 45, 
58 Neb. 839]. 

N.Y.—Flower v. Bleckwen, 48 Hun 
Chily ILeNE YS. 564, 

S.C.—Woody v. Dean, 24 S.C. 499. 

Wyo.—Nowells v. Jones, 263 P. 698, 
37 Wyo. 405. . 

44. See statutory provisions. 

45. Ark.-—Hooker v. Southwestern 
Improvement Ass’n, 150 S.W. 398, 105 
Ark. 99. : “ 

Ga.—WNorris vy. Coley, 28 S.E. 222, 
100 Ga. 547. 

Ill Glos v. Mulcahy, 71 N.E. 629, 


Sparrow, 


210 Ill. 639; Frew v. Taylor, 106 Ill. 
159. 

La.—Marin v. Sheriff, 30 La.Ann. 
293. 


Or.—Ayers v. Lund, 89 P. 806, 49 
Or. 308, 124 Am.S.R. 1046. 

Man.—Gemmel vy. Sinclair, 1 Man. 
85. 

fa] Failure to attach warrant to 
tax book as required by statute will 
invalidate tax sale. Wildman v. En- 
field, 298 S.W. 196, 174 Ark. 1005. 

45. Vickers v. Hawkins, 58 S.E. 
44,128 Ga. 794; Hughes v. Linn Coun- 
ty, 60 P. 843, 37 Or. 111. 

[a] Order by county court that 
the sheriff proceed to levy on and sell 
all property delinquent for taxes for 
a certain year on and after a certain 
day is not a compliance with a statu- 
tory provision that all unpaid or de- 
linquent taxes may be collected from 
the land taxed or the persons liable on 
a warrant issued under the order of 
the county court. Hughes v. Linn 
County, 60 P. 848, 37 Or. 111. 

{b] In MTllinois the statute pro- 
vides that the county clerk shall 
make a certificate, to be entered on 
the record following the order of 
court, that such record is correct and 
that the judgment. was rendered on 
the property therein mentioned, ete., 
which certificate shall be the process 
on which real property or interests 
therein shall be sold for taxes. It is 
held that the omission of such a cer- 
tificate will invalidate the sale. Glos 
v. Hanford, 72 N.E. 439, 212 Ill. 261; 
Kepley v. Scully, 57 N.E. 187, 185 Ill. 


52; Ames v. Sankey, 21 N.E. 579, 128 
Tll. 523; Sankey v. Seipp, 27 Ill.App. 
299; 

[ec] In Oregon the statute pro- 
vides that the court shall order the 
clerk to make and enter an order of 
sale which shall be signed by the 
judge, and that a certified copy of 
such order, with a list of the property 
ordered to be sold, shall be delivered 
to the sheriff, etc. This certified copy 
of the order is the sheriff's warrant 
to sell the property for taxes, and 
without it he totally lacks authority 
to make a sale. Peterson v. Graham, 
282eP. 1084, 279 Ps looshile Or. 2905 

{[d] Against whom issued.—Liens 
for taxes cover the property of tax- 
payers liable for the tax from the 
time fixed by law for valuation until 
such taxes are paid, under Civ. Code 
(1910) § 3333, and the owner of prop- 
erty on the day state authorities fix 
the time for valuation for taxes is li- 
able for municipal tax for that year, 
and the proper party against whom 
the tax execution should issue. Per- 
ane v. Fricks, 71 S.E. 1121, 9 Ga.App. 
[e] Estate.—(1) A tax fieri facias 
against ‘“‘Lou Jackson estate’ is void 
and passed no title. Decatur County 
v. Bowie, 146 S.E. 477, 167 Ga. 694. 
(2) A tax fieri facias against the es- 
tate of O and against O, issued after 
her death, were void, and a sale of 
the property thereunder, although it 
had formerly been the property of O, 
was also void, and a deed executed by 
the sheriff pursuant to sale could not 
convey title to the purchaser. Ayer 
v. Chapman, 91 S.E. 548, 146 Ga. 608. 

47. Sibley v. Carmichael, 48 S.E. 
389, 120 Ga. 904; Barnes v. Carter, 48 
S.E. 387, 120 Ga. 895; Hetfield v. 
Plainfield, 46 N.J.Law 119; Van 
Wagenen v. Brown, 26 N.J.Law 196; 
Sheldon v. Van Buskirk, 2 N.Y. 473. 

[a] Wild land.—(1i) In Georgia, 
under the express provisions of the 
statute, a tax execution against unre- 
turned wild land is properly issued by 
the tax collector. Vickers v. Haw- 
kins, 58 S.E. 44, 128 Ga. 794. (2) But 
the collector cannot issue execution 
for taxes against wild lands, not re- 
turned for taxes, nor assessed, and 
tax sale thereof was void. Cook v. 
Turner, Langdale & Bennett, 146 S. 
E. 314, 167 Ga. 671. 

[b] Tax collector out of office.— 
A tax execution issued by a tax col- 
lector after he goes out of office is 
not a legal process, and any sale of 
property thereunder is a mere nullity; 
but if the collector’s official term had 
expired, but his successor had not 
qualified, he would still be in office so 
long as he acted officially. Skinner y, 
Roberts, 17 S.E. 3538, 92 Ga. 366. 

48. See statutory provisions. 

49. Gila Land, etc., Co. v. Eads, 203 
P. 549, 23 Ariz. 282. 

[a] Application of general stat- 


utes.—Under L. (1903) No. 92 § 87, 


requiring notices and processes in 
suits for taxes thereunder to be sued 


[§§ 1579-1580 


and the execution, precept, or warrant must be is- 
sued by the officer having authority for that pur- 


Time of issuance or delivery. Statutory provi- 
sions as to the time for issuance of tax executions 
or other process‘’ must be complied with.*° 
statutes fixing the time for delivery of the war- 
vant to the officer®® have been held mandatory,°* 
and a substantial compliance therewith is a prereq- 
uisite to a valid tax sale.°? 
ure to deliver the warrant on the exact date fixed 
by statute has been held a mere irregularity®*? which 
will not beygrounds for an injunction to restrain 
seizure of the property under the warrant.°* 


So 


On the other hand fail- 


A tax execution may be assigned 


out and served out in the same man- 
ner as in civil actions, and providing 
that the general laws of the territory 
as to practice and proceedings in civil 
cases should apply so far as applica- 
ble, and § 88, providing that execution 
should be executed as in other cases, 
Civ. Code (1901) pars 2557, 2558, for- 
bidding execution after the expira- 
tion of five years from the rendition 
of the judgment without revival of 
the judgment, applied to tax judg- 
ments, since “process” included an 
execution, in view of Civ. Code (1901) 
par 2536, defining process as includ- 
ing writs, etc., while “proceedings” 
was used in its most comprehensive 
sense as including practically every 
step from the beginning of the action 
until the final process was executed, 
especially as Act (1903) § 97 prohibit- 
ed actions for taxes more than five 
years after the delinquency. Gila 
Land & Cattle Co. v. Hads, 203 P. 549, 
23 Ariz. 282. 

[b] In Georgia it has been held 
that, where notice to pay taxes as- 
sessed on unimproved or wild land 
has been duly published as required 
by Acts (1874) p 105, as amended by 
Acts (1875) p 119, mere delay for 
two or three years in issuing an exe- 
cution for the tax of a specified year, 
for which publication was made, 
would not invalidate it. Cannon v. 
Gorham, 71 S.E. 142, 136 Ga. 167, Ann. 
Cas.1912C 39. ; 

{c] In Mlinois (1) the fact that 
the certificate, which the statute pro- 
vides shall be made by the county 
clerk is made or dated on a day other 
than that fixed by statute will in- 
validate a sale. Glos v. Hanford, 72 
N.E. 439, 212 Ill. 261; Kepley v. Scul- 
ly, 57 N.E. 187, 185 Til. 52. (2) Where 
the county clerk’s certificate was 
dated July 31, 1899,- while the tax 
sale under which the certificate was 
issued was Nov. 9, 1899, the sale was 
void, as the statute which authorizes 
the county clerk to issue a certificate 
authorizing the collector to sell lands 
which are delinquent contemplates 
that the certificate shall be made on 
the day the sale is advertised to take 
place, and a certificate made at any 
other time is void. Judson vy. Glos, 
94 N.E. 112, 249 Ill. 82. 

_ [d] In Missouri an execution hav- 
ing been ordered within ten years 
after Judgment for tax assessment, 
judgment then being alive, lots as- 
sessed could be sold under execution 
and levy thereunder. Wayland v. 
Sues City, 12 S.W.(2d) 438, 321 Mo. 


ee ash Rea nS ee ns: 
5 =le v. Berg, 30 S.W. (2 
82 NAG aeatan 8s Manages =| 
52. Stade v. Berg, supra. 
53. Bank of Garnett v. Ferris, 39 P. 
1042, 55 Kan. 120; City of New York 
wera 248 N.Y.S. 627, 231 App.Div. 


54. See infra § 341 note 29 [a]. 
55. Of tax executions against per- 
sonal property see supra § 1366. 


For later cases, developments anid changes in the law see Annotations, same title and section number, 
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when, and only when, authorized by statute.5¢ 

[§ 1581] b. Form and Contents. 
precept, or warrant should be addressed to the per- 
son who is the proper officer to execute it, either 
by name or by a sufficient general deseription,®? 
and must be under seal, if so required by law,*S 
and bear the proper written or printed signature 


of the officer or board issuing it.®® 


is issued and signed by the officers having authority 
for that purpose, it is not a material omission that 
their official description is not added.®° 
er hand it has been held that, where the words “tax 
collector” were not added to a signature, and it did 
not appear elsewhere on the writ that the person 
whose name was signed was the tax collector, the 
The writ or other process should 


writ is illegal.®? 


56. See cases infra this note. 

[a] In Georgia (1) it has been 
held that the comptroller general 
could not transfer a tax execution is- 
sued by him against wild lands, on 
receiving the amount due thereon 
from a stranger on the ground that 
there was no law authorizing such as- 
signment. Johnson v. Christie, 64 
Ga. 117. €2) In Scott v. Stewart, 11 
S.E. 897, 84 Ga. 772, the court fol- 
lowed the decision in Johnson v. 
Christie, supra, on the ground of stare 
decisis, although stating that the ma- 
jority of the court did not think such 
decision sound, but that, on the con- 
trary, “the comptroller-general did 
have and now has” authority under 
the code to transfer such tax execu- 
tion. (3) Where a tax fieri facias 
was delivered to the sheriff levying 
execution under judgment, and the 
proceeds were more than sufficient to 
satisfy it, the fieri facias was dis- 
charged, and transfer thereof by the 
sheriff to the purchaser at execution 
sale was ineffective. Noles v. Few, 
VL? ‘S:R374, 155.Ga.- 4715 (4). Where 
the tax collector assigns the tax exe- 
eution to a mortgagee of the land, the 
assignee has the same right as to 
enforcing it, and as to priority of 
payment, as might have been exer- 
cised or claimed before the transfer. 
Davis v. Moore, 113 S.E. 174, 154 Ga. 


152 
57. Ark.—Keith v. Freeman, 43 
Ark, 296. 


Ga.—Bedgood v. McLain, 15 S.E. 
670, 89 Ga. 793; Byars v. Curry, 75 
Ga. 515. 

Mich.—St. Joseph First Nat. Bank 
v. St. Joseph Tp., 9 N.W. 838, 46 Mich. 
526. 

N.J.—Dinsmore v. Westcott, 25 N.J. 
Eq. 470. 

Pa.—Cannell vy. Crawford County, 
59 Pa. 196; Stephens v. Wilkins, 6 
Pa. 260. 

Vt.—Wilson v. Seavey, 38 Vt. 221; 
Chandler v. Spear, 22 Vt. 388. 

Ont.—Fitzgerald v. Wilson, 8 Ont. 


559. 
Peo. v. Henckler, 27 N.E. 602, 


580; Bradford v. Randall, 5 
Pick. (Mass.) 496; Cahoon vy. Coe, 
52 N.H. 518; Morgan v. Quesnel, 26 


U.C.Q.B. (Ont.) 539. 

[a] In New York failure to affix 
the county seal to a tax warrant has 
been held not a jurisdictional defect. 
People ex rel. Boenig v. Hegeman, 115 
N.E. 447, 220 N.Y. 118. 

59. Ga.—Vickers v. Hawkins, 58 
S.E. 44, 128 Ga. 794 (officer authoriz- 
ing a third person to sign his name 
and adopting the signature so made). 

Me.—Belfast Sav. Bank v. Kenne- 
bec Land, etc., Co., 73 Me. 404. 

Md.—Textor v. Shipley, 38 A. 932, 
86 Md. 424. ’ ; 

Mass.—Sprague v. Bailey, 19 Pick. 
436. 
N.Y.—Sheldon v. Ban Buskirk, 2 N. 
Ne: AGS: 

[a] Signature by majority of 
board.— Where the. duty of issuing 
the warrant resides in a board of of- 


TAXATION 


The execution, 


If the warrant 


On the oth- 


ficers, as the board of assessors, it 
will be sufficient if a majority of 
them sign it; but the signature of 
any less number than a majority will 
not make the warrant valid. Belfast 
Sav. Bank v. Kennebec Land, etc., Co., 
73 Me. 404; Sanfason v. Martin, 55 
Me. 110; Sprague v. Bailey, 19 Pick. 
(Mass.) 436. 

[b] Printed signature is sufficient; 
it will be presumed that the officer 
authorized it to be affixed in that 
form. Hitchcock v. Latham, 22 S.E. 
997, 97 Ga. 253; Textor v. Shipley, 
38 A. 932, 86 Md. 424. 

[ec] Misspellinge of officer’s name 
does not invalidate the warrant, 
where it appears that he authorized 
another to sign it in his presence or 
actually adopted the signature and 
acted on it. Vickers vy. Hawkins, 58 
S.E. 44, 128 Ga. 794. 

{d] In Missouri it is held that a 
tax execution which is not authenti- 
eated either by the signature of the 
clerk or the seal of the court is of 
no efficacy whatever. Sligo Furnace 
ray vy. Laidley, 229 S.W. 189, 286 Mo. 
434. 

60. Sheldon v. Van Buskirk, 2 N.Y. 


473. 

61. Short v. State, 4 S.E. 852, 79 
Gaz! 650. 

[a] Description held sufficient.— 


The addition of the letters,.“T. C.” 
to the signature to a tax execution 
sufficiently indicates that the official 
who issued it did so in his capacity 
as tax collector. Vickers vy. Hawkins, 
58 S.H. 44, 128 Ga. 794. 

62. Southern Pine Co. v. Kirkland, 
37 S.E. 362, 112 Ga. 216; Leonard v. 


Pilkinton, 27 S.E. '753, 99 Ga. 738; 
Neff v. Smyth, 111 Ill. 100; Bagan v. 
Connelly, 107 Ill. 458; Hinman v. 


Pope, 6 Ill. ‘131; Hopper v. Malleson, 
16 N.J.Eq. 382; Nanton v. Villeneuve, 
10 Man. 213. 

{a] Executions against wild lands. 
—(1) Tax collectors cannot issue exe- 
ecutions against wild and unimproved 
lands, for nonpayment of taxes there- 
on by the owner, unless such lands 
are not returned for taxes by the own- 
er; and hence the validity of title of 
a purchaser under an execution so is- 
sued depends on recitals in the exe- 
cution, not only that the land was 
wild and unimproved, but that it was 
not returned for taxes by the owner. 
Alaculsy Lumber Co. v. Gudger, 68 
S.B. 427, 134 Ga. 603. (2) A tax fieri 
facias, directed to the sheriff of a 
county named, and commanding that 
on certain unreturned wild land de- 
scribed he cause to be made a sum 
specified, being the amount of the 
state and county taxes for a year 
named and to make due return there- 
of, recited the necessary jurisdiction- 
al facts required by statute. Vick- 
ers v. Hawkins, 58 S.E. 44, 128 Ga. 
794. (3) Where the comptroller gen- 
eral followed the scheme provided for 
in the act approved Febr, 28, 1874 
(Acts [1874] p 105), in regard to exe- 
cution against wild lands, it was not 
necessary for him to recite in #n exe- 
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contain all the necessary jurisdictional facts or all 
the facts required by statute to be stated in it,®? 
and if it issues on a judgment, it should so state, 
‘and must correspond with the judgment, any ma- 
terial variance being fatal.¢* 
process must name or describe the person against 
whose property it is issued, if a known owner,** 
and contain a description-of the land sufficient to 
identify it and prevent mistakes,*® and state the 
amount of taxes for which the sale is to be made 
and also, if the law so provides, the year or years 
_ for which they are due.*¢ 
order of sale, constituting the sheriff’s warrant to 
| sell, which directs him to sell for a delinquency 
which did not exist does not give the officer author- 


In particular, the 


A certified copy of an 


cution issued under that act that the 
lands had been unreturned, and that 
the taxes thereon had not been paid. 
Greer v. Fergerson, 30 S.E. 943, 104 
Ga. 552. (4) The tax execution need 
not state the name of any particular 
person as the owner of the land in 
question. Hilton v. Singletary, 33 S. 
E. 715, 107 Ga, 821. 

63. Pitkin v. Yaw, 13 Ill. 251. | 

64. Norris v. Coley, 28 S.E. 222, 
100 Ga. 547; Leonard y. Pilkinton, 27 
S.E. 99 Ga. 738; Williams v. 
Young, 51 Ga. 453; Kingman v. 
Glover, 37 S.C.L. 27, 45 Am.D. 756. 

._ [a] Execution in favor of tax col- 
lector properly runs against the body 
of the person taxed, a tax not being 
a contract. Hall v. Hamilton, 121 A. 
551, 123 Me. 80. 

65. Ga.—Miller v. Brooks, 47 °S.E. 
646, 120 Ga. 232; Boyd v. Wilson, 12 
S.E. 744, 13 S.E. 428, 86 Ga. 379; Clew- 
is v. Hartman, 71 Ga. 810. 
pee a v. Sheriff, 30 La.Ann. 

N.H.—Cahoon v. Coe, 52 N.H. 518. 

Pa.—Erwin v. Helm, 13 Serg.&R. 


yo Stewart v. Graffies, 8 Serg.&R. 


Ont.—Schaefer v. Lundy, 20 U.C. 
C.P. 487. ? 

[a] Description held sufficient.— 
Cadwell v. Phillips, 153 S.H. 366, 170 
Ga. 557. 

[b] Description of property in an- 
nexed list or schedule held sufficient. 
Church v. Fenton, 4 Ont.App. 159; 
Hall v. Hill, 22°U.C.Q.B. (Ont.) 578. 

[ec] Description as wild or im- 
proved.—Huxford v. Southern Pine 
Co., 52 S.E. 439, 124 Ga. 181; Bentley 
v. Shingler, 36 S.E. 935, 111 Ga. 780; 
ane v. Donalson, 7 S.E. 168, 80 

Sy 

[d] Patented and unpatented lands. 
—A statute requiring the warrant for 
the sale of lands for taxes to dis- 
tinguish those that have been patent- 
ed from those held under lease or li- 
cense of occupation is mandatory, and 
sales effected under a warrant omit- 
ing these particulars are void. Hall 
Vi Hill? 22° URC.Q°B.- {(Ont: F578. 

{e] School district.—Under Civ. 
Code (1912) § 469, a notation on the 
execution that land was in a par- 
ticular school district is no essential 
part thereof, and does not affect the 
validity of a tax sale, although the 
land was not in such school district, 
especially as § 475 supplied an ample 
remedy if, as claimed, the taxes were 
higher in such district than out of it. 
Gallishaw v. Jackson, 83 S.H. 454, 99 
S.C. 342. 

[f] In MIllinois, under the act 
February, 1839, it was held that the 
precept need not recite the lands 
against which judgment was _ pro- 
nounced. Job v. Tebbetts, 10 Ill. 376. 

66. Neff “v; Smyth, UP) 211i 1005 
Hurd v. Melrose, 78 N.BH. 302, 191 
Mass. 576; Hopper v. Malleson, 16 N. 
J.Eg. 382; Dickson v.: Burckmyer, 46 
S.E. 348, 67 S.C. 526; Interstate Bldg., 
etc., Assoc. v. Waters, 27 S.E. 948, 50 
S.C. 459. 
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ity to sell for a delinquency which did exist.** Mere 
informalities or irregularities, not going to the es- 
sence of the officer’s authority to make the sale, 
will not be regarded as vitiating the process;®* but 
if it was absolutely void in the beginning, a sale 
made under it cannot be validated by a subsequent 


amendment of the process.*® 


[§ 1582] c. Levy and Return.*° 
tax execution on land must be made by the proper 
officer, on property subject to seizure and sufficient 
to satisfy the writ,’? and pursuant to the warrant 
If made for an ex- 
cessive amount the execution is void,’* unless the 
owner is estopped to complain,’® or unless the ex- 
cess is so small that it could not have interfered 
with payment by the landowner and recovery of 
the excess under the statute, or led to the sale of 
any more property than otherwise would have been 
Conditions precedent to the levy must be 


under which the officer acts.’ 


sold.*® 


67. Peterson v. Graham, 279 P. 
553, 282 P. 1084, 131 Or. 290. 

68. Scarry v. Lewis, 30 N.E., 411, 
133 Ind. 96; Newark, etc., Traction 
Co. v. North Arlington, 46 A. 568, 65 
N.J.Law 150; Bellows v. Weeks, 41 
Vt. 590; Walker v. Miner, 32 Vt. 769; 
Fitzgerald v. Wilson, 8 Ont. 559. 

69. Eagan v. Connelly, 107 Ill. 458; 
Pitkin v. Yaw, 18 Ill. 251. 

70. Levy of execution generally 
see Executions §§ 206-333. 

71. Butler v. Davis, 68 Ga. 173; 
Morris v. Tinker, 60 Ga. 466; Webster 
v. Smith, 78 Mo. 168. 

[a] Authority.of constable.—Pol. 
Code (1910) §§ 1151, 1166, providing 
for executions for nonpayment of 
taxes and for placing the same in the 
hands of sheriffs and constables, 
must be construed with the limita- 
tions imposed by § 1165, and a levy 
by a constable underva fieri facias ex- 
ceeding one hundred dollars should be 
dismissed on motion. 
chal, 108 S.E. 475, 27 Ga.App. 357. 

72. State v. Hancock, 5 S.H. 248, 
79 Ga. 799; Dickson v. Burckmyer, 
46 S.E. 348, 67 S.C. 526. 

{a] Setting aside levy; payment 
of taxes as condition precedent.— 
erate v. Hancock, 5 S.E. 248, 79 Ga. 


{b] Property in hands of purchas- 
er.—Levy of a tax fieri facias on 
property previously sold by a bank 
superintendent in liquidation pro- 
ceedings, but for taxes due during the 
preceding year, was erroneously dis- 
missed. Stephens v. First Nat. Bank, 
143 S.E. 386, 166 Ga. 380. 

[ec] Rules applicable to execution 
on judgment in favor of private per- 
sons apply in Georgia, Georgia v. 
Atlantic,..ete:;..R..Co., 10 F.Cas.No. 
5,351, 3 Woods 434. 

73. Harter v. Cone, 115 P. 1070, 59 
Or. 43. 

[a] Acts not authorized by war- 
rant.—A sale of real estaté under a 
warrant authorizing a sale of goods 
and chattels is void for want of au- 
thority. Harter v. Cone, 115 P. 1070, 
59 Or, 43. 

74. Carter v. Moody, 129 S.E. 163, 
160 Ga. 849. 

[a] Levy held excessive.—Where 
evidence authorized jury to find that 
tax execution for twenty-three dol- 
lars and ninety cents was levied on 
land worth four hundred dollars, 
which was capable of subdivision so 
that a portion thereof could have 
been sold to pay taxes, the levy was 
illegal and void because excessive, 
and the sale was therefore void. 
cae v. Moody, 129 S.E. 163, 160 Ga. 


‘[b] Levy held not excessive.— 
Near ies v. Hawkins, 36 S.E. 463, 111 
a. f 


75. Jones y. Johnson, 60 Ga. 260. 


State v. Pas- 
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complied with,77 and the levy must be made in the 
mode prescribed by statute."* If notice to the tax- 
payer of the levy or intent to levy 1s required, the 
levy is invalid unless such notice is given.*® Unless 
required by statute, the levy may be made without 
going on the premises, by making an indorsement 


on the warrant or execution, describing the prem- 


The levy of a 


utes.§+ 


76. 
3438, 67 S.C. Fi 

77. See cases infra this note. 

[a] In Georgia (1) under the Tax 
Law of 1804, a return of no personal 
property was a necessary condition 
to a valid levy against land (Glad- 
ney v. Deavors, 11 Ga. 79), (2) but, 
under Code § 812, such return is no 
longer necessary (Watson v. Swann, 
9 S.E. 612, 83 Ga. 198; Plant v. Eich- 
bere, 65 Ga. 64; Smith v. Jones, 40 
Ga. 39). 

78 See statutory provisions. 

[a] Pointing out property to be 
levied on.—(1) In Georgia Civ. Code 
§ 6028, under which the taxpayer 
must be given an opportunity to point 
out the property to be levied on, is 
not applicable to tax executions. Mc- 
Daniel v. Thomas, 133 S.E. 624, 162 


Ga. 592; Davis v. Moore, 113 S.E. 
174, 154 Ga. 152. (2) Tax executions 
are governed by § 1158, providing 


that defendant in fieri facias may 
point out property, but that the col- 
lector may have the proper officer 
levy on other property, if deemed 
necessary (McDaniel v. Thomas, su- 
pra; Davis v. Moore, supra), (3) and 
a transferee of the execution has the 
same right (Davis v. Moore, supra). 
(4) Where, however, the taxpayer 
does point out the land and levy is 
made under that description, he’can- 
not object to any ambiguity in the 
description contained in the levy. 
Boyd v. Wilson, 12 S.E. 744, 13 S.B. 
428, 86 Ga. 379. And see generally su- 


pra § 1581. 
79. Le Blanc vy. Blodgett, 34 La. 
Ann. 107; Textor v. Shipley, 38 A. 


932, 86 Md, 424; 
er, 4 Pa.Co. 515. 
[a] Notice to wrong’ person.—A 
tax sale of land made under a seizure 
recorded against a person who is not 
the owner is illegal. Workingmen’s 
Bank v. Lannes, 30 La.Ann. 871. 

80. U.S. v. Hess, 26 F.Cas. No. 15,- 
358, 5 Sawy. 533; Miller v. Brooks, 
47 S.E. 646, 120 Ga. 232; Collins v. 
Boring, 23 S.E. 401, 96 Ga. 860; Mor- 
gan v. Burks, 15 S.E. 821, 90 Ga. 287. 

[a] Alterations in entry.—Where 
it appears that changes or alterations 
have been made in the entry of levy 
on a tax execution, it will be pre- 
sumed that such changes were made 
at the time of the original entry and 
before the sale, and the burden is on 
the objecting party to show the con- 
trary. Vickers v. Hawkins, 36 S.B. 
463, 111 Ga, 119. 

81. See statutory provisions. 

[a] In Louisiana (1) under Act 
(1873) No. 47, the collector may make 
a seizure of the property by record- 
ing a description thereof, with the 
amount due, in the mortgage book of 
the parish. Mays v. Witkowski, 16 
So. 478, 46 La.Ann. 1475. See Elder 


Kuntz v. Schumach- 


——— 


For later cases, developments and changes in the law see Annotations, same title and section numper, 


ises,8° or doing other acts amounting to a construc- 
tive levy under the provisions of particular stat- 
In some jurisdictions, however, it is held 
that a lawful levy cannot be made without actual 
entry on the land,®? especially where the statute 
requires the officer to “seize and take exclusive pos- 
session” of the property.* 

Return. Where a return is required it must com- 
ply with statutory provisions.*+ 
by statute no return of the order of sale or other 
process under which a judgment of sale is executed 
is necessary,®® and, in any event, it has been held 


Unless required 


Dickson v. Bureckmyer, 46 S.] v. New Orleans, 31 La.Ann. 500 (hold- 
526 


ing that, in the parish of Orleans, a 
constructive levy is effected merely 
by recording the notice of seizure in 
the ‘mortgage office). (2) On the 
other hand it has been held that, un- 
der Act (1873) No. 47 § 8, the record- 
ing in the mortgage book of the name 
and amount of a tax to be stated in 
the delinquent lists constitutes a 
valid seizure of the property for. the 
delinquent taxes then due, and it is 
not necessary to record a description 
of the property. Griffing v. Taft, 91 
So, 832, 151 La. 442) 

82. Textor v. Shipley, 38 A. 932, 86 . 
Md. 424; Duvall v. Perkins, 26 A. 
1085, 77 Md. 582. 

83. Dickson v. Burckmyer, 46 S.E. 
3435 507 OO ide O« 

84 See statutory provisions; 
cases infra this note. 

[a] Particular requirements.—Un- 
der Ballinger & C. Comp. St. § 3118, 

roviding that the warrant for col- 
ection of delinquent taxes must be 
executed and returned as‘an execu- 
tion against property, a tax deed was 
void, where it appeared that an un- 
signed memorandum of sale was made 
in the sheriff's office, which merely’ 
recited the sale to defendant of eighty 
acres in the section described, and 
the amount received. Johnson vy. 
White, 119 P. 769, 60 Or, 611. 

[b] Requirement as to notice.— 
A return not accompanied by a copy 
of the required notice of sale, or with 
proof that it was published, posted, 
and mailed pursuant to law, is fatal- 
ly defective. Landis v. Vineland, 37 
A. 1099, 60 N.J.Law 271. 

[ec] Amnexing affidavit.—Failure 
of the sheriff to annex to his return 
of delinquent taxes on lands the affi- 
davit that he can find no goods to - 
satisfy the same, as required by Hill 
L. Annot. (1892) § 2811, renders the 
sale and the deed based thereon void. 
Bradford v. Durham, 101 P. 897, 54 
Or. 1, 135 Am.S-R. 807. 

{d] Vacating defective return.— 
Although no certificate of sale has yet 
been issued on a defective return, the 
Owner of the land may have the re- 
turn examined on certiorari and va- 
cated. Landis vy. Vineland, 37 A. 1099, 
60 N.J.Law 271. 

[e]’ Land must be described so 
that it may readily be identified. Tex- 
tor v. Shipley, 38 A. 932, 86 Md. 424; 
Se v. Perkins, 26 A. 1085, 77 Ma.: 


{[f] In Pennsylvania, under the act 
of 1846, it is not necessary that the 
sheriff should return that he had 
posted the writ on a conspicuous part 


and 


of the land. Claypoole v. Dorse 
Pa.L.J. 192. - ter 
85. Peterson vy. Graham, 282 P. 


1084, 279 P. 553, 131 Or. 290. 


pai ie || 
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that failure to make return will not render the sale 
void.§® 

_[§ 1583] 4. Restraining Sale’’—a, General Prin- 
ciples. A court of equity has inherent jurisdiction, 
in the absence of statutory prohibition, to enjoin a 
threatened tax sale of lands.8’ But this jurisdic- 
tion will not be exercised, even where the tax is 
illegal, unless the application is brought under some 
recognized head of equity jurisdiction,®® such as 
fraud,°° or the avoidance of a multiplicity of suits,?"! 
or the fact that a sale would create a cloud on com- 
plainant’s title®? or result in irreparable injury to 
him.°? Nor will equity grant relief where complain- 
ant does not come into court with clean hands,°* 
or where the result of a decree in his favor would 
be to furnish grounds for a multiplicity of suits 
either at law or in equity.®5 

Adequate remedy at law.°*® Equity will not en- 
join a tax sale of real estate where complainant has 
an adequate remedy at law for the injustice or 
injury alleged,®* as, by an appeal or certiorari,®® 
mandamus to compel the board of equalization or 
review to hear and consider his application for a 
reduction,®® action at law to recover back taxes il- 

86. Simmons v. Affolter, 162 S.W. 
168, 254 Mo. 163; Harris v. Mayfield, 
(Tex.Commn.App.) 260 S.W. 835 [rev 


(Civ.App.) 244 S.W. 857]. 
87. Injunctions generally see In- 


956, 188 Ill. 121. 
270. 
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| collector or officer making the sale.? 


lumbia, 7 App.D.C. 405. 
Ill.— Ayers v. Widmayer, 


Wyo.—Ivinson v. Hance, 
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legally exacted,! or action for damages against the 
So an injune- 
tion cannot be maintained where the grounds there- 
for could have been presented as a defense in the 
proceedings leading up to the judgment of sale.? On 
the other hand it has been held that a federal court 
will enjoin a sale of the real estate of a national 
bank to enforce payment of taxes legally assessed 
against its capital stock under a law which would 
make the sale a cloud on title, even though the state 
statute gives an action at law to recover back taxes 
illegally exacted.* 

[§ 1584] b. Grounds for Injunction—(1) In Gen- 
eral. The principal ground for restraining a tax sale 
is that it would be illegal, although not patently 
so, and therefore would cast a cloud on the owner’s 
title;> but this does not apply where the proceed- 
ings are void on their face;* and in some jurisdic- 
tions an injunction will not issue where the only 
damage resulting would be a cloud on complainant’s 
title? An injunction may also be granted where 
the party against whose property the proceeding is 
taken is not the tax debtor and the property is not 
that on which the tax was laid,’ or where several 
court of chancery, Alfred W. Booth 
& Bro. v. City of Bayonne, 98 A. 666, 


58 N.E. 
85 N.J.Eq. 281. 


1 Wyo. [b] If relief could not be afforded 


on appeal, the rule does not apply. 


junctions 32 C.J. pl. : 

Restraining collection of taxes 
against persons and personal proper- 
ty see supra §§ 1415-1469. 

8&8." ‘Chicago; etc., RR." Co.. v-, Cass 
County, 70 .N.W. 955, 51 Neb. 369; 
Canadian Pac. R. Co. v. Calgary, 5 
Man. 37. 

[a] Im Louisiana Acts (1869) p 159 
§ 63, prohibiting courts from enjoin- 
ing tax collectors from the discharge 
of their duty to collect taxes from 
Owners in case of their refusal or 
neglect to pay them, does not apply 
to taxes imposed on property when it 
belonged to prior owners. Buckner 
v. Masters, 22 La.Ann. 246. 

[b] In Michigan the Tax Law of 
1885, declaring that no injunction 
shall issue to stay proceedings for the 
collection of taxes, does not forbid 
the issuance of an injunction to re- 
strain a sale of land levied before the 
enactment of the law. Auditor-Gen. 
v. Iosco Cir. Judge, 25 N.W. 310, 58 
Mich. 345. 

89. U.S.—California, etc., Land Co. 
v. Gowen, 48 F. 771. 

D.C.—Burgdorf v. District of Co- 
lumbia, 7 App.D.C. 405. 

Mich.—Walker Tp. v. Thomas, 82 
N.W. 48, 123 Mich. 290; Humphrey vy. 
Stevens, 38 N.W. 214, 70 Mich. 292. 

N.Y.—Joseph Fahys & Co. v. 


Vaughn, 125 N.Y.S. 280, 68 Misc. 541. 


Wis.—T. B. Scott Lumber Co. v. 
Oneida County, 39 N.W. 343, 72 Wis. 
158 


90. Joseph Fahys & Co. v. Vaughn, 
125 N.Y.S. 280, 68 Misc. 541. ’ 

91. California, etc., Land Co. .v. 
Gowen, 48 F..771; Burgdorf v. Dis- 
trict of Columbia, 7 App.D.C. 405; 
Northern Pac. R. Co. v. Carland, 3 P. 
134, 5 Mont. 146. : 

Generally see Injunctions §§ 33-36. 

92. U.S.—California, etc., Land Co. 
v. Gowen, 48 F. 771. : : 

D.C.—Burgdorf v. District of Co- 
lumbia, 7 App.D.C. 405._ 

Mont.—Johnson v. Lincoln County, 
146 P. 471, 50 Mont. 253. > 

N.J.—Cahill v. Town of Harrison, 
100 A. 625, 87 N.J.Hq. 524. 

Wyo.—Ivinson vy. Hance, 1 Wyo. 
270. 

See also infra §§ 1584, 1585. 

93. Bee Nae v. Memphis, etc., 

. Co., 30 Ark. d 
Pere tose v. Flick, 46 N.W. 508, 
1 Dak. 131. Le i 

D.C.—Burgdorf v. District of Co- 


Generally see Injunctions §§ 30- 


94. Glos v. Stuckart, 115 N.E. 536, 
277 Til. 346. 

{a] TIllustration.—Plaintiff who 
tendered” payment of a proportionate 
amount of taxes due on her undivided 
interest in lots under Hurd Rev. St. 
(1915-1916) c 120 § 162, was not enti- 
tled to equitable relief to restrain 
sale for delinquent taxes, where her 
ownership of such undivided interest 
was clearly part of the scheme to en- 
able her husband to avoid payment 
of taxes on remaining interests in 
lots by rendering their collection dif- 
ficult, if not impossible. Glos v. 
Stuckart, 115 N.E. 536, 277 Ill. 346. 

95. Glos v. Stuckart, supra. 

96. Generally see Injunctions §§ 
37-48. 

°7. Ala.—Boyd v. Selma, 11 So. 
393, 96 Ala. 144, 16 L.R.A. 729. 

Cal.—Crocker vy. Scott, 87 P. 102, 149 
Cal. 575; Houghton v. Austin, 47 Cal. 
646; Savings, ete., Soc. v. Austin, 46 
Cal. 415. 

Dak.—Frost v. Flick, 46 N.W. 508, 
1 Dak. 131. 

Ill.— Ayers v. N.E. 
956, 188 Ill. 121. 

Mass.—Hunnewell v. Charlestown, 
106 Mass. 350. ria 

Mich.—Harrington vy. Dickinson, 
118 N.W. 931, 155 Mich. 161. 

N.J.—Alfred W. Booth & Bro. v. 
Bayonne, 98 A. 666, 85 N.J.Eq. 281; 
Brown v. Abbott, (Ch.) 2 A. 24. 

Pa.—Lacoe, etc., Coal Co. v. Schadt, 
3 Lack.Leg.N. 178 g 

R.I.—Sherman y. Leonard, 10 R.I. 
469: Greene vy. Mumford, 5 R.I. 472, 
Co AtoeD), 79. i 

Tex.—Houston, etc., R. Co. v. Pres- 
idio County, 53 Tex. 518. 

98. Ark.—Clayton y. Lafargue, 23 
Ark. 137. 

D.C.—Alexandria Canal, etc., Co. v. 
District of Columbia, 12 App.D.C. 217. 

Ill— Andrews v. Rumsey, 75 Ill. 
598. i 
N.J.—Alfred W. Booth & Bro. v. 
Bayonne, 98 A. 666, 85 N.J.Eq. 281. 

Tex.—Lubbock Independent School 
Dist. v. Abernathy, (Civ.App.) 1 S.W. 
(2d) 426. | = 

[a] Defective mnotice—Where a 
tax collector unites in his notice of 
sale taxes on the taxpayer’s realty 
and personalty, the taxpayer’s reme- 
dy is by certiorari out of the supreme 
court, and not by injunction in the 


Widmayer, 58 


Lubbock Independent School Dist. vy. 
ay (Tex.Civ.App.) 1 S.W.(2d) 


99. White vy. Raymond, 58 N.E. 976, 
188. Til. 298. 

_1. Burgdorf v. District of Colum- 
bia, 7 App.D.C. 405. And see supra 
§ 1258 et seq. - 

[a] In North Carolina, under 
Comp. St. § 7979, an injunction will 
not lie to restrain collection of a tax 
unless it be illegal or invalid, or 
levied or assessed for an illegal or 
unauthorized purpose, and if any per- 
son has a valid defense to the énforce- 
ment of a tax which .is not illegal or 
unauthorized, he must pay the tax 
and seek to recover it in accordance 
with the statutory method. Outlaw 
v. Cooper, 139 S.E. 447, 194:'N.C. 268; 
map v. Cooper, 139 S.B. 446, 194 N.C. 

2. Anthony v. Sturgis, 86 Ind. 479; 
Harris v. Davis, 24 Pa.Co. 373. 

3. Lubbock Independent School 
Dist. v. Abernathy, (Tex\Civ.App.) 
1 S.W.(2d) 426. : 

4 Brown yv. French, 80 F. 166. 

5. U.S.—Tilton vy. Oregon Cent. 
Military Road Co., 23 F.Cas.No. 14,- 
055, 3 Sawy. 22. 

D.C.—McCormick y. District of Co- 
rar? 15 App.D.C. 396, 54 Am.R. 

Mo.—McPike v. Pen, 51 Mo. 63. 

Mont.—Northern Pac. R. Co. vy. Car- 
land, 3 P. 134, 5 Mont. 146. 

N.Y.—Temple Grove Seminary v. 
Cramer, 98 N.Y. 121; Beach y. Hayes, 
58 How.Pr. 17. 

Ohio.—Neil v. Barron, 8 OhioS.&C. 
P. 424, 7 OhioN.P. 84. 

Or.—Hughes vy. Linn County, 60 P. 
843, 27 Or, 1i2. 

S.D.—Macomb v. Lake County, 70 
N.W. 652, 9 S.D. 466. 

Wis.—Milwaukee Iron Co. y. Hub- 
bard, 29 Wis. 51. 

Wyo.—lIvinson v. Hance, 1 Wyo. 
270. 

Restraining collection of tax on 
personal property which is lien on 
land see supra § 1437. 

6. Hollister v. Sherman, 63 Cal. 38° 
Bucknall v. Story, 36 Cal. 67; Curtis 
vy. East Saginaw, 35 Mich. 508; North- 
ern Pac. R. Co. v. Carland, 3 P. 134, 
5 Mont. 146; Guest v. Brooklyn, 69 
NEY. 506. 

7. Red v. Johnson, 53 Tex. 284. 

8. Seeley v. Westport, 47 Conn. 
294, 36 Am.R. 70. 
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parcels of land assessed for taxation were sold by 
the owner at different times to different persons, and 
a tax execution was levied on the parcel first sold, 
instead of on that last sold which was primarily 
liable for all the taxes.® Equity will also grant 
relief where the taxes in question have already been 
paid or compromised,!® but payment by one who 
has no title to the land gives him no right to enjoin 
a sale for taxes thereon.!!_ The sale will be enjoined 
in some states where the owner has leviable personal 
property within the jurisdiction on which the col- 
lector has neglected to levy,?? although other au- 
thorities have held that the existence of personal 


property and failure to levy thereon is not ground | 


for equitable relief,t* and that, if the collector 
has made a false return in respect of such personalty, 
the remedy is an action at law against him.'* Kq- 
uity will not grant relief merely on the ground that 
a sale would be inequitable and unfair.+° 

[§ 1585] (2) Tegal or Fraudulent Levy or As- 
sessment. Subject to the general equitable princi- 
ples above stated,1® if the levy of taxes was un- 
authorized, contrary to law, or in excess of legal 
limits, or if the assessment on complainant’s prop- 
erty was illegal and void, and not merely irregular, 
equity may interfere by injunction to prevent a sale 

9. Herrington y. Parham, 142 S.E. 
858, 166 Ga. 204. 

10. Ala.—Tallassee Mfg. 


Glenn, 50 Ala. 489. ‘ 
Ga.—Security Mortgage Co. v. Bai- 


Ky.L. 1205. 
Co. v. 
148 La. 407. 


TAXATION 


School Dist. No. 12, 54 
La.—Duffy v. Peneguy, 
Mich.Lake Superior Ship Canal, 


[§§ 1584-1586 


of the land assessed,!? unless the taxpayer is es- 
topped to complain.t® And so, also, where the as- 
sessment was made fraudulently or in arbitrary 
disregard of the law and of complainant’s rights,*” 
and a sale thereunder would cast a cloud on title 
to the land,?° a court of equity will enjoin the sale. 

Exempt property. If property is by statute ex- 
empt from taxation, its assessment is an ilegality 
which will justify an injunction to restrain a sale 
for taxes,?! where the sale would result in irrep- 
arable injury to the property owner.”? On the other 
hand it has been held that, where land is clearly 
exempt from taxation, an injunction to restrain its 
sale will not be granted, since a sale would cast no 
cloud on the title.?* 

Taxes partly illegal As a general rule an in- 
junction will not be granted if any portion of the 
taxes for which the sale is to be made is legal and 
regularly assessed, and remains unpaid.** 

[§ 1586] (3) Excessive valuation. An excessive 
valuation placed on complainant’s property for the 
purpose of taxation is not ground for an injunction, 
unless so grossly excessive as to furnish evidence 
of fraud or of an intentional disregard of the prin- 
ciple of equality and uniformity.*° But a valuation 
so grossly excessive, arbitrary, or systematically 


S.W. 712, 21 
87 So. 25, 


to set up a nullity in the assessment 
in the name of the former owner. 
Untereiner y. City of New Orleans, 
120 So. 884, 10 La.App. 667. 

19. U.S.—California, etc., Land Co. 
v. Gowen, 48 F. 771. 


ley, 144 S.E, 899, 167 Ga. 119. 

Ind.—Logansport v. Carroll, 95 Ind. 
156. 

La.—Kock v. Triche, 27 So. 354, 52 
La.Ann. 825. 

Ohio.—Manck vy. Fratz, 7 OhioDec. 
(Reprint) 704, 4 Cince.L.Bul. 1043. 

Pa.—Com. y. Colley Tp., 29 Pa. 121. 

{a] Giving check is not such pay- 
ment as will justify injunction. 
Manck y. Fratz, 7 OhioDec. (Reprint) 
704, 4 Cinc.L.Bul. 10438. See generally 
supra § 1224 et seq. 

11. Broderick v. Allamakee Coun- 
ty, 73 N.W. 884, 104 Iowa 750. 

12. Logansport v. Carroll, 95 Ind. 
156; Abbott v. Edgerton, 53 Ind. 196; 
Barnum y. Rallihan, 112 N.E. 561, 63 
Ind.App. 349; Weaver v. Kaufman, 106 
N.E. 398, 57 Ind.App. 59; Turner v. 
Pewee Valley, 38 S.W. 148, 688, 100 Ky. 
288, 18 Ky.L. 755; Johnson v. Hahn, 
4 Neb. 139. But see Rinard v. Nor- 
dyke, 76 Ind. 130 (holding that equity 
will not enjoin a sale on the ground 
that there was sufficient personalty 
subject to levy and sale, and that the 
officer had falsely returned the taxes 
as delinquent). 

13. Frost y. Flick, 46 N.W. 508. 
1 Dak. 131; Harris v. Davis, 24 Pa. 
Co. 373; Cohen’s Appeal, 10 Wkly.N. 
Ce CPa.)- 2302 

14. Harris v. Davis, 24 Pa.Co. 373; 
a Appeal, 10 Wkly.N.C. (Pa.) 

30. 

Adequate remedy at law generally 

see supra § 1583. é 


15. People’s Sav. Bank y. Tripp, 13 
R.1. 621. 
16. See supra § 1583. 


17. U.S.—Harjim, Ine.,' v. Owens, 
52 F.(2d) 530; Huntington v. Central 
Pac .ResCoi012> F.Cas.No., .6;911,. 72 
Sawy. 503. But see Gillette v. Den- 
ver, 21 F. 822 (holding that equity 
will not restrain collection of tax on 
ground of its illegality). 

Cal.—Burr v. Hunt, 18 Cal. 303. 

Conn.—City of New London y. Per- 
kins, 87 A. 724, 87 Conn. 229. 

Fla.—Pickett v. Russell, 28 So. 764, 
42 Fla. 116, 634. 

Ill.—Illinois Cent. R. Co. v. Hodges, 
113 Ill. 323; Murray v. Hagmann, 237 
Ill.App. 328. 

ReelCox? vi 


Ky.—Lexington, etc., 


etc., Co. v. Auditor-Gen., 44 N.W. 616, 
79 Mich. 351; Albany, ete., Min. Co. v. 
Auditor-Gen., 87 Mich. 391; Kinyon 
v. Duchene, 21 Mich, 498. 

Mo.—North St. Louis Gymnastic 
Soc. v. Hudson, 85 Mo. 32 [aff 12 Mo. 


App. 342]; Mechanics’ Bank vy. Kan- 
sas City, 73 Mo. 555; McPike v. Pen, 
51 Mo. 638; Lockwood v. St. Louis, 24 
Mo. 20. 


Neb.—Burlington, ete, R. Co. v. 
York County, 7 Neb. 487. 

N.Y.—Coxe v. Town, 10 N.Y.S. 73, 
56 Hun 648; Litchfield v. Brooklyn, 
34 N.Y.S. 1090, 13 Misc. 693; Beach v. 
Hayes, 58 How.Pr. 17. 

Okl.—Walker v. Hays, 260 P. 15, 
127 Okl. 123. 

S.D.—Macomb v. Lake County, 70 
N.W.. 652, 9 S.D. 466; Dakota L., etc., 
Co. v. Codington County, 68 N. 
314, 9 S.D. 159. 

Tex.—Cassiano y. Ursuline Acade- 
my, 64 Tex. 673; Cotulla v. Burswell, 
54. S.W. 614, 22 Tex.Civ.App. 329; 
Cook v. Galveston; ete., R. Co., 24 S. 
W. 544, 5 Tex.Civ.App. 644. 

W.Va.—Winifrede Coal Co. vy. Cabin 
Creek Dist. Bd. of Education, 34 S.BE. 
776, 47 W.Va. 132. 

Wis.—Roe v. Lincoln County, 13 N. 
W. 887, 56 Wis. 66; Mitchell v. Mil- 
waukee, 18 Wis. 92. 

[a] Land taxed in wrong district. 
—An injunction may issue where 
lands are unlawfully included within 
taxing districts to which they do not 
belong. Simpkins v. Ward, 8 N.W. 
507, 45 Mich. 559. 

18. Untereiner v. New Orleans, 120 
So. 884, 10 La.App. 667; Joseph Fahys 
& Co. v. Vaughn, 125 N.Y.S. 280, 68 
Mise. 541. 

[a] Rule applied.—Where an as- 
sessment roll sufficiently describes 
property for its identification, and the 
owner makes no objection to the suffi- 
ciency of the description on grievance 
day, when he appears and objects to 
the assessment on another ground, 
the collection of the tax will not be 
enjoined for insufficiency. Joseph 
Fahys & Co. v. Vaughn, 125 N.Y.S. 280, 
68 Misc. 541. 

[b] Taxpayer held not estopped.— 
A taxpayer’s failure to file a list re- 
quired by statute did not estop him 


Ala.—Tallassee Mfg. Co. v. Glenn, 
50 Ala. 489. 

Mich.—Auditor-Gen. vy. Pioneer Iron 
Co., 82 N.W. 260, 123 Mich. 521; Mer- 
rill v. Humphrey, 24 Mich. 170. 

Mo.—St. Louis, etc., R. Co. v. An- 
thony, 73 Mo. 431. 

Ohio.—Burnet vy, Cincinnati, 3 Ohio 
73, 17 Am.D. 582. 

Wis.—Gotf v. Outagamie County, 43 


Wis. 55; Schettler v. Ft. Howard, 43 
ee 48; Tainter v. Lucas, 29 Wis. 


Eroneaiene overvaluation see infra 


§ 

20. Walter C. Hardesty, Ine., v. 
Town of Holly Hill, 131 So. 134, 100 
Fla. 1130. 

21. Gonzales v. Sullivan, 16 Fla. 
791; Illinois Cent. R. Co. v. Hodges, 
113 Ill. 323; Northern Pac. R. Co. v. 
Carland, 3 P. 134, 5 Mont. 146: Jones 
v. Davis, 35 OhioSt. 474, 

22. Oliver v. Memphis, ete, R. Co., 
30 Ark. 128. 
ee Hollister vy. Sherman, 63 Cal. 


24 Mesker v. Koch, 76 Ind. 68; 
Pillsbury v. Humphrey, 26 Mich. 245. 
And see Smith v. Humphrey, 20 Mich. 
398 (refusing to enjoin a tax sale 
merely because of a demand for il- 
legal interest). 

Payment or tender of legal part as 
condition precedent to injunction see 
infra § 1588. 

25. U.S.—Harjim, Ine wv, 
52 F.(2d) 530. 

D.C.—Alexandria Canal R., etc., Co. 
iat of Columbia, 12 App.D.C. 


Owens, 


Fla.—Florida Land Co. v. Graham, 
121 So. 462, 97 Bla. 476; Tampa v. 
Palmer, 105 So. 115, 89 Fla. 514. 

Ill. Ayers v. Widmayer, 58 N.E. 
956, 188 Ill. 121; Pacific Hotel Co. vy. 
Lieb, 83 Ill. 602. 

Mo.—Hamilton v. Rosenblatt, 8 Mo. 
App. 237. 

Mont.—Northern Pac. R. Co. v. Pat- 
terson, 24 P. 704, 10 Mont. 90 [error 
dism 14 S.Ct. 977, 154 U.S. 130,38 L. 
Ed. 934]. 

Tex.—Houston, ete., R. Co. v. Presi- 
dio County, 53 Tex. 518. 

Wis.—Boorman vy. Juneau County, 


For later cases, developments and changes in the law see Annotations, same title and section number. 


Ne ee, a 
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and intentionally discriminatory as to furnish evi- 
dence of fraud is ground for equitable relief.2* So, 
where a particular class of property is subject to 
taxation and the property of that class owned by 
some person is assessed for the tax, while large 


amounts of property of the same 


other persons are systematically and intentionally 
omitted from the assessment rolls, or are so as- 
sessed at a lower rate or at a relatively lower val- 
uation, it operates as a denial of the equal protec- 
tion of the laws, and the collection of the entire 
tax on the property that is assessed, or that is as- 
sessed at a higher rate or valuation, may be en- 
joined;*7 but, where the illegality is only as to an 
ascertainable excess, the injunctive relief should 
be confined to the excess assessment.” 

[§ 1587] (4) Errors and Irregularities. 
will not enjoin a tax sale of lands on account of 


45 N.W. 675, 76 Wis. 550. 

See Shewmake Bros. Co. v. Dominy, 
94 S.BE. 999, 147 Ga. 577 (holding that, 
where an owner who failed to return 
property made a return, after notice, 
and the collector assessed it at a 
higher value, and the owner paid part 


of the taxes, and failed to pay the 


balance, refusal to enjoin the col- 
lector’s sale was not error). 

[a] Mere error of judgment in fix- 
ing valuation (1) will not amount to 
such fraud as to justify relief by in- 
junction solely on the ground that the 
valuation is excessive. Florida Land 
Co. v.. Graham, 121 So. 462; 97 Fla. 
476; Tampa v. Palmer, 105 So. 115, 
89 Fla. 514; Camp Phosphate Co. v. 
Allen, 81-So. 503, 77 Fila. 341. (2) 
Where it appeared that, in making the 
assessment roll of a city, large 
amounts of personal property were 
omitted which very little diligence 
would have enabled the assessors 
to reach, and there were many errors 
and inequalities in the valuation of 
real estate which it seemed hardly 
possible for men of ordinary intelli- 
gence, acting under oath, to have com- 
mitted, yet, as it could not be said, on 
the whole evidence, that these errors 
resulted from anything but want of 
judgment and lack of diligence and 
business habits, it was held, in a suit 
to enjoin the sale of real estate for 
the taxes levied on such _ assess- 
ments, that such errors did not in- 
validate the whole tax, and that the 
only remedy for such grievances was 
in the election of more diligent and 
competent officers. Dean v. Gleason, 
16 Wis. 1. 

26. U.S.—Harjim, Ine. v. Owens, 
52 F.(2a) 530; California, etc., Land 
Co. v. Gowen, 48 F. 771. 

Fla.—Cooey v. Johnson, 117 So. 111, 
95 Fla. 946; Camp Phosphate Co. v. 
Allen, 81 So. 503, 77 Fla. 341. 


Ill. Pacific Hotel Co. v. Lieb, 83 
Tll. 602. 

Mo.—Hamilton v. Rosenblatt, 8 Mo. 
App. 237. 


Wash.—Knapp v. King County, 50 
P. 480, 17 Wash. 567. 

27. Folsom v. Bank of Malone, 120 
So. 319, 97 Fla. 433; Folsom v. Bank 
of Greenwood, 120 So. 317, 97 Fla. 426. 


28. Folsom v. Bank of Malone, 120]. 


So. 319, 97 Fla. 433; Folsom v. Bank 
of Greenwood, 120 So. 317, 97 Fla. 426. 
29. Dak.—Frost v. Flick, 46 N.W. 
508, 1 Dak. 131. 
D.C.—BPuredorf v. District of Co- 
lumbia, 7 App.D.C. 405. 
Fla.—Finnegan v. Fernandina, 15 
Fla. 379, 21 Am.R.. 292. 
Ind.—Cleveland, etc., R. OguiNe 
Waynetown, 55 N.E. 451, 153 Ind. 550. 


Iowa.—Burlington, etc., Co. V. 
Spearman, 12 Iowa 112. 
Kan.—Kindley v. Rogers, 118 P. 


1037, 85 Kan. 645; Bank of Garnett 
v. Ferris, 39 P. 1042, 55 Kan. 120. 
Ky.—Ryan v. Central City, 54 S,W. 


A pol tll Sal Boge MOAB 
Mich_Burt v. Wadsworth, 39 


TAXATION 


class owned by 


review.®1 
[§ 1589] 
General. 


Equity 
Mich. 126; Albany, etc., Min. Co. Vv. 
Auditor-Gen., 37 Mich. 391. 


Ee COT mag v. Dixon, 54 Miss. 
Mont.—Cobban v. Hinds, 59 P. 1, 23 
Mont. 338; Deloughrey v. Hinds, 58 
P. 709, 28 Mont. 260; Ward v. Galla- 
tin County, 29 P. 658, 12 Mont. 23; 
Northern Pac. R. Co. v. Patterson, 24 
P. 704, 10 Mont. 90 [error dism 14 S. 
Ct. 977, 154 U.S. 130, 38 L.Hd. 934]. 

N.J.—Alfred W. Booth & Bro. v. 
Aaa of Bayonne, 98 A. 666, 85 N.J.Eq. 
281. 


Pa.—Harris v. Davis, 24 Pa.Co. 373. 

W.Va.—Hager v. Melton, 66 S.E. 13, 
66 W.Va. 62. 

Wis.—Kaehler vy. Dobberpuhl, 14 
N.W. 644, 56 Wis. 480; Dean v. Glea- 
son, 16 Wis. 1. 

N.B.—Byrne v. Chatham, 44 N.B. 
271. 

“The cases in which courts of equity 
have exercised jurisdiction in mat- 
ters of this character, will be found 
to be confined almost exclusively to 
those wherein the tax itself is illegal 
or unauthorized—not a legal tax as- 
sessed in an irregular manner... 
or where the property assessed is not 
subject to the tax . - or where 
fraud has been practiced by the tax- 
ing officers.’’ Frost v. Flick, 46 N.W. 
50S, “A Daksa ioe mL St. 

[a] Time of issuing warrant.— 
That tax warrants, regular in form, 
were not issued at the time prescribed 
by statute is no ground for injunc- 
tion. Bank of Garnett v. Ferris, 39 
P. 1042, 55 Kan. 120. 

[b] In Texas, under Rev. St. (1925) 
art 7324, providing that failure to 
notify a delinquent taxpayer shall be 
no defense to a suit brought for taxes, 
such failure does not entitle the tax- 
payer to restrain execution of judg- 


ment for delinquent taxes, penalty, 
and costs. Garner v. Heisig, 20 S.W. 
(2d) 332. 

30. U.S.—Northern Pac. R. Co. v. 


Kurtzman, 82 F. 241. 
Ga.—Smith v. Shackelford, 137 §. 
BE. 255,°163 Ga. 835. 


Ind.—Rinard v. Nordyke, 76 Ind. 
130. : 
Ky.—Alexander v. Aud, 88 S.W. 


11038, 121 Ky. 10, 28 Ky.L. 69. 
Mont.—Northern Pac. R. Co. v. Pat- 
terson, 24 P. 704, 10 Mont. 90 [error 
dism 14 S.Ct. 977, 154 WS. 1380) 38 Es. 
ete., 


Ed. 934]. 

Neb.— Burlington, RES Cow 
York County, 7 Neb. 487. 

N_M.—€rane v. Cox, 137 P: 589, £8 
N.M. 377. 

Or.—Allianece Trust Co. v. Multno- 
mah County, 63 P. 498, 38 Or. 433. 

Tex.—Dean v. Kopperl, 1 ‘Tex.A. 
Civ.Cas. § 746. 

Wyo.—Ricketts v. Crewdson, 79 P. 
1042, 81 P. 1, 13 Wyo. 284. ri 

fa] In Florida (1) a suit to enjoin 
a tax sale cannot be maintained 
where complainant fails to tender 
into court and file with the bill the 
full amount of taxes admitted to be 
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errors or irregularities in the assessment or other 
proceedings which could have been corrected on a 
proper application and\which do not affect the sub- 
stantial justice of the tax or the liability of the 
land for its satisfaction.?° 

[§ 1588] c. Conditions Precedent. 
for an injunction to restrain a tax sale of land must 
do equity by paying, or tendering the taxes or so 
much thereof as he admits to be legal.®° 
tax is illegal it is not necessary, before applying 
for an injunction, to seek relief from a board of 


One applying 


If the 


d. Proceedings and Relief*?—(1) In 
Statutory provisions as to jurisdiction of 
particular courts or judges in respect of injunctions 
generally*® are applicable to an injunction to re- 
strain :a sale of land for delinquent taxes.*# 


A suit 


to restrain enforcement of a tax against land not 


due, or file with the bill a receipt 
showing payment of the same before 
institution of the suit, as required by 
Comp. Gen. L. (1927) §§ 1008, 1038. 
Harjim, Inc., v. O’Bannon, 129 So. 
918; Florida Land €o. v. Graham, 121 
So. 462, 17 Fla. 476. (2) Const. art 9 
§ 8, providing that no relief can be 
had from payment of any tax that 
may be illegal, or illegally or irregu- 
larly assessed, until the taxpayer 
Shall have paid such portion of the 
tax as may be legal, and legally and 
regularly assesse@, does not require 
the taxes to be paid before the court 
adjudicates the challenge of the il- 
legality of the tax, but only before 
complainant is given relief. Harjim, 
Inc. v. Owens, 52 F.(2d) 530; Pickett 
v. Russell, 28 So. 764, 42 Fla. 116. (3) 
But, where the assessment roll is 
wholly void by reason of the conduct 
of the assessors, no taxes can be as- 
sessed and paid, and complainant is 
entitled to relief without any pay- 


ment. Harjim, Inc. v. Owens, supra. 
[b] In MKLowisiana, under Acts 
(1898) No. 170 § 56, providing that, 


before injunction can issue to restrain 
collection of part of a tax as not be- 
ing due, the part which is admitted 
to be due must be paid, and the col- 
lector’s receipt produced, a railroad 
on payment of local contributions ad- 
mitted to be due or on depositing 
them in court subject to the tax col- 
lector’s order is entitled to injunction 
restraining sale of its property to 
collect the remainder of the tax. 
Morgan’s Louisiana & T. R. & S. S. 
Co. v. Aucoin, 73 So. 859, 140 La. 768. 

31. Court v. O’Connor, 65 Tex. 334. 
But see Houston, etce., R. Co. v. Presi- 
dio County, 53 Tex. 518 (holding that, 
where the tax is alleged to be exces- 
sive, complainant must show a suffi- 
cient excuse for his failure to appeal 
to the board of review for such relief 
as it could have granied him). 

32. In suits for injunctions gener- 
ally see Injunctions §§ 454-4614. 

33. See statutory provisions; and 
Injunctions § 458. 

34 Lubbock Independent School 
Dist. v. Abernathy, (Tex.Civ.App.) 1 
S.W.(2d) 426. 

[a] Statutory requirements.—(1) 
Under Rev. St. (1925) § 4643, provid- 
ing that no district judge shall grant 
an injunction returnable to any other 
court than his own, except in certain 
specified cases, plaintiff seeking to 
sustain the jurisdiction of a particu- 
lar judge issuing a wrist returnable to 
another court must bring himself 
within the exceptions. Lubbock Inde- 
pendent School Dist. v. Abernathy, 
(Tex.Civ.App.) 1 S.W.(2d) 426. (2) 
Making injunction of a tax sale re- 
turnable to the court from which it 
was issued rather than the court in 
which the judgment attacked was 
rendered, as required by Rev. St. 
(1925) art 4656, was error. Lubbock 
Independent School Dist. v. Aber- 
nathy, supra. 


1178 [61 C.J.] 


liable therefor is not a suit “against the state” 
within the meaning of a statute requiring suits 


against the state to be brought 
eourt.®> 


[§ 1590] (2) Parties, 


tion common to them all.*® 


Mere delay will not estop complainant 
from maintaining the suit, where the tax is void,** 
and in any event no estoppel arises unless the delay 
is so unreasonable as to constitute laches.*7 

Pleading, 
Any person having a beneficial interest in the land 
in question, but no other, may sue to enjoin its 
sale for taxes,?§ and several complainants may join 
in the suit if they are all equally affected by the tax 
in question and allege against it grounds of objec- 
The fact that a com- 
plainant was not the owner of lands at the time of 


TAX ATION 


in a particular 


and Hvidence. 


Pleading: *# 


an illegal levy of taxes thereon does not deprive 


35. Commonwealth v. Wilson, 126 
S.E. 220, 141 Va. 116. 

36. Smith v. Peterson, 99 N.W. 552, 
123 Iowa 672; Morgan’s Louisiana, 
etc., R., etc., Co. v. Pecot, 23 So. 948, 
50 La.Ann. 737; Casey v. Burt Coun- 
ty, 81 N.W. 851, 59 Neb. 624. 
mee generally see Equity §§ 211- 


37. Bloomfield Democrat v. Board 
of Com’rs of Greene County, (Ind. 
App.) 177 N.E. 361; Chicago, etc., R. 
Co. v. Faulk County, 90 N.W. 149, 15 
S.D. 501; Kennedy v. Montgomery 
County, 38 S.W. 1075, 98 Tenn. 165. 

[a] Delay of one year, and until 
the greater part of the tax has been 
collected, precludes relief. Kennedy 
v. Montgomery County, 38 S.W. 1075, 
98 Tenn. 165. 

[b] Facts held not to show laches. 
—(1) Chicago, ete., R. Co. v. Faulk 
County, 90 N.W. 149, 15 S.D. 501. (2) 
A taxpayer suing for injunction on 
Saturday of the third week before the 
day for the tax sale, as soon as it 
ascertained that the county auditor 
and others proposed to disregard the 
law respecting the method of publish- 
ing notices of a tax sale, was not 
guilty of laches, under Burns St. An- 
not. Suppl. (1929) § 12080. Bloom- 
field Democrat v. Board of Com’rs of 
Greene County, (Ind.App.) 177 N.E. 


361. I 
38. Del.—De Prisco v. Rykaczew- 
ski, (Ch.) 15% Az 209), 


Ill.—Lyle v. Jacques, 101 Ill. 644, 

Kan.—Steffins v. Stewart, 36 P. 55, 
53 Kan. 92 (wife has no such interest 
in her husband’s lands); Missouri 
River, etc., R. Co. v. Wheaton, 7 Kan. 
232 (stranger to title cannot sue). 

La.—Morrison y. Larkin, 26 La. 
Ann. 699. 

Md.—Rouse v. Archer, 131 A. 753, 
149 Md. 470. 

Mont.—Johnson vy. Lincoln County, 
146 P. 471, 50 Mont. 253. 

N.Y.—Temple Grove Seminary v. 
Cramer, 26 Hun 309 [aff 98 N.Y. 121]. 

Wis.—Lefferts v. Calumet County, 
21 Wis. 688. 

fa] Assignee of mortgage.—W here 
a mortgage was assigned in order 
that the assignee. might execute pow- 
er of sale, and such assignee filed a 
statutory bond, he had sufficient in- 
terest to seek to enjoin the selling 
of the mortgaged property for taxes. 
Rouse vy. Archer, 131 A. 753, 149 Md. 
470. 

{b] Preferential right of entry on 
public lands.—The sale of public 
jlands for taxes will not be enjoined 
at the suit of one having no equitable 
or legal title to, but only a preferen- 
tial right of entry on, such land, for 
the sale would not cast any cloud on 
his after-acquired title. Johnson v. 
Lincoln County, 146 P. 471, 50 Mont. 
253. 

[c] Remaindermen could not en- 
join collection of taxes pending de- 
termination of their right to specific 
performance of a life tenant’s alleged 
agreement to pay taxes. De Prisco 


v. Rykaczewski, (Del.Ch.) 157 A. 209. 
[d] Partnership cannot enjoin the 
collector from selling the individual 
property of one of its members for 
the taxes due from the firm, as that 
is a matter for the individual part- 
ner himself to complain of and does 
not affect the firm. Lyle v. Jacques, 
101 Ill. 644. 
fe] In Virginia, on a bill in equity 
by remaindermen to enjoin the county 
treasurer from selling growing tim- 
ber on an estate in possession of a 
life tenant for enforcement of taxes, 
the auditor of public accounts was 
not a necessary or proper party. 
Commonwealth yv. Wilson, 126 S.H. 
220, 141 Va. 116. 
Parties plaintiff: 
Generally see Equity §§ 303-307; Par- 
ties §§.15-137. 
In suits for injunctions generally see 
Injunctions §§ 470-476. 
39. Alexander v. Aud, 88 S.W. 1103, 
121 Ky. 105, 28 Ky.L. 69. 
Joinder of plaintiffs: 
Generally see Equity §§ 305-307; Par- 
ties §§ 108-137. 


‘In suits for injunctions generally see 


Injunctions §§ 488, 

40. Clearwater Timber Co. v. Sho- 
shone County, 155 F. 612. 

41. Cook v. Condon, 51 P. 587, 6 
Kan.App. 574; Lake Superior Ship 
Canal R., ete., Co. v. Auditor-Gen., 44 
N.W. 616, 79 Mich. 351; Caldwell 
Land, etc., Co. v. Smith, 59 S.E. 653, 
146 N.C. 199. 

[a] County commissioners may be 
joined as parties at their request in 
an action against the sheriff to en- 
join the collection of taxes. Caldwell 
Land, etc., Co. v. Smith, 59 S.E. 653, 
146 N.C. 199. 

Parties defendant: 

Generally see Equity §§ 308, 309; Par- 

ties §§ 138-183. 

In suits for injunctions generally see 
Injunctions §§ 477-487. 

42. U.S. v. Bean, 253 F. 1, 165 C. 
C.A. 21; Litchfield v. Polk County, 18 
Iowa 70. . 

[a] Rule applied.—Where purchas- 
ers of lands formerly belonging to the 
Seminole Nation, which had been sold 
for taxes, were not made parties to a 
suit by the United States against the 
treasurer of the Oklahoma county in 
which the lands lay, to enjoin him 
from collecting the taxes and from 
selling or conveying the lands, the 
suit must be dismissed for the want 
of such parties, for they are indis- 
pensable. U.S. vy Bean, 253 F. 1,165 
CLiCCAS ots 
an Necessary or indispensable par- 

es: 

Generally see Equity §§ 276-297; Par- 

ties §§ 120-137, 167-182. 

In suits for injunctions generally see 

Injunctions §§ 489, 490. 

43. Douglas Vv. Hannahatchee 
Ranch Corporation, 147.S.H. 518, 168 
Ga. 238. 

44, Generally see Equity §§ 389- 
584; Pleading 49 C.J. p 1. 

In suits for injunctions generally 


[§§ 1589-1590 


him of the right to maintain a suit to enjoin a sale 
of the lands after he has become the owner.*° 
officers charged with the duty of making the threat- 
ened sale are the proper defendants,*+ and an ad- 
verse claimant of title must be brought in where 
the adjudication of his title is necessary to the de- 
termination of the issues.*? 
purchaser of land to enjoin a tax sale, where ‘the 
petition alleges that the vendor’s remaining prop- 
erty was subject to the tax, a person holding a se- 
curity deed to such remaining property is not a 
necessary party defendant.** 

The facts on which complainant re- 
lies for the grant of an injunction must be set forth 
in the petition or complaint fully and clearly,*® and 


The 


But, in a suit by a 


see Injunctions §§ 528-577. 
45. U.S.—Chicago, ete., R. Co. 
Hartshorn, 30 F, 541. ) ; 
Colo.—Boston, ete., Smelting Co. v. 
Hilder, 77 P. 258, 20 Colo.App. 96. 
Ga.—Smith v. Shackelford, 137 S.E. 
255, 168 Ga. 835. 
Ind.—Volger v. 86 Ind. 


Ve 


Sidener, 


545; Rinard v. Nordyke, 76 Ind. 130. 
Ky.—Alexander v. Aud, 88 S.W. 
1103, 121 Ky. 105, 28 Ky.L. 69. 


Mont.—wNorthern Pac. R. Co. v. Pat- 
terson, 24 P. 704, 10 Mont. 90 [error 
dism 14 S.Ct. 977, 154 U.S. 130, 38 
L.Ed. 934]. 

Neb.—Webster v. Lincoln, 69 N.W. 
894, 50 Neb. 1. 

N.J.—Cahill v. Town of Harrison, 
100 A. 625, 87 N.J.Eq. 524. 

Okl.—Myers v. Pyeatt, 242 P. 232, 
115 Okl. 16. 

Tex.—Lubbock Independent School 
Dist. v. Abernathy, (Civ.App.) 1 S.W. 
(2d) 426. c : 

Wis.—Boorman vy. Juneau County, 
45 N.W. 675, 76 Wis. 550; Whittaker 
v. Janesville, 33 Wis. 76. 

[a] Petition held sufficient.—(1) 
Smith v. Shackelford, 137 S.E. 255, 
163 Ga. 835. (2) A petition in several 
counts to enjoin the county treasurer 
from selling and from issuing tax 
deeds to the petitioner’s land, alleg- 
ing his payment of one half of the 
taxes levied on part of land before de- 
linquent, its acceptance, and the 
treasurer’s refusal to issue a tax re- 
ceipt and to enter payment, and a 
tender of other taxes with the same 
result, etc., stated facts entitling the 
petitioner to injunction. Watkins v. 
Yell, 16. 7390," 13 ORL 297, 

[b] Petition held insufficient.—(1) 
Where the fee-simple title to land 
sold to the state for taxes and not 
redeemed had vested in it, a petition 
to restrain the state’s officers from 
selling the land, which failed to aver 
either that the taxes had been paid or 
that the land had been redeemed, was 
fatally defective. James v. Blanton, 
121 S.W. 951, 128 S.W. 328, 134 Ky. 
808. (2) A bill to enjoin a town from 
selling lands held under tax title to 
satisfy an alleged lien for subse- 
quently adjusted taxes, not contain- 
ing necessary prayers and allegations 
of a cloud on complainant’s title, may 
be amended. Cahill v. Town of Har-. 
rison, 100 A. 625, 87 N.J.Eq. 524. (3) 
A petition to enjoin a tax sale has 
been held not to allege sufficient 
ground excusing failure to attend 
trial in the tax suit. Lubbock Inde- 
pendent School Dist. v. Abernathy, 
(Tex.Civ.App.) 1 S.W.(2d) 426. 

{e] In North Carolina, under a 
statute providing that no injunction 
shall: be granted to restrain enforce- 
ment of a tax which is not illegal or 
invalid, or levied or assessed for an 
illegal or unauthorized purpose, com- 
plainant must allege that the tax is 
illegal or invalid, or levied or as- 
sessed for an illegal or unauthorized 
purpose. Outlaw v. Cooper, 139 S.B, 


For later cases, developments and changes in the law see Annotations, same title and section number, 


1 


es TT ee 


not by way of inference or legal conelusion;*® and 


_ the particular land owned by complainant must be 


designated.*7 A general demurrer to a complaint 
which states a good cause of action as to some of 
the taxes, the collection of which is sought to be 
enjoined, although bad as to others, is properly 
overruled.*§ 

_Presumptions and burden of proof. In accordance 
with the general rules,*® the burden is on complain- 
ant to prove facts entitling him to injunctive re- 
hief,°° such as payment of the tax sought to be 
enforced by sale,®! encountering and overcoming, 
where necessary, the presumption of law that public 
officers have duly and regularly performed their 
duties.°* If a part of the land is shown to be in 
possession of third persons, complainant must prove 
his legal title.5® : 

_[§ 1591] (3) Decree’* and Effect Thereof; Pre- 
liminary Injunction. A preliminary injunction will 
be granted when, and only when, there is a very 
clear case and where it is apparent that it is nee- 
essary to protect complainant’s rights;®> and re- 
fusal to restrain a sale pending determination of 
the validity of the tax is not an abuse of discretion, 
where the controversy can finally be concluded be- 
fore plaintiff’s title ean be injuriously clouded by 
a tax deed.®® In any case the court will so frame 
its decree as to require complainant to pay so much 


447, 194 N.C. 268; Hunt v. Cooper, 139 [b] 


TAXATION 


In Louisiana an order for a 65. 
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of the tax as it finds to be legal and just.57 Where 
a railroad, when its property was advertised for sale, 
sought an order against the collector to show cause 
why injunction should not issue, but did not request 
an injunction, it was for the judge, in making the 
order to show cause, to include an order restraining 
further advertisement of the property for sale.*8 
The rule that a decree must not be inconsistent in 
its different parts®® is applicable to a decree in a 
suit to enjoin a sale of land for taxes.*° 

Conclusiveness of decree.“ A decree enjoining 
the sale of land for taxes is not a ministerial act 
but a judicial decision against the validity of the 
tax, and therefore it is binding and conclusive until 
reversed, and any sale made contrary to the terms 
of the decree is illegal and void.®? 

[§ 1592] H. Notice of Sale**%—1. Necessity and 
Sufficiency in General. Notice to the tax debtor of 
the sale, as required by constitutional or statutory 
provisions, is essential to the validity of the sale;*4 
the directions of such provisions must have been 
complied with substantially if not literally; and 
whether this notice is required to be individual or 
general, and whether by personal service, published 
advertisement, or posting, the omission of it is not, 
in most jurisdictions, a mere irregularity but a 
defect which invalidates all subsequent proceed- 
ings.°> No more than the statutory notice need be 


U. S.—Dick v. Foraker, 15 S. 


S.E. 446, 194 N.C. 265. 

46. Whittaker v. 
Wis. 76. 

Directness in pleading generally 
see Pleading § 86. 5 

Pleading legal conclusions general- 
ly see Pleading §§ i7-70. 

47. Myers v. Pyeatt, 242 P. 232, 115 
Okl. 16. 

48. Town of Cascade v. Cascade 
County, 243 P. 806, 75 Mont. 304; Wat- 
kins v. Yell, 176 P. 390, 73 Okl. 297. 

49. See Evidence §§ 13-24. 

50. Thorington y. Montgomery, 7 
So. 363, 88 Ala. 548; Broderick v. 
Allamakee County, 73 N.W. 884, 104 
Iowa 750. And see cases infra note 51. 

51. Litchfield v. Reid, 141 S.E. 543, 
195 N.C. 161. 

52. Boston, etc., 
Elder, 77 P. 258, 20 Colo.App. 96; 
Kindley v. Rogers, 118 P. 1037, 85 
Kan. 645; Alexander v. Aud, 88 S.W. 
1103, 121 Ky. 105, 28 Ky.L. 69; Tainter 
v. Lucas, 29 Wis. 375. 

53. Broderick v. Allamakee Coun- 
ty, 73 N.W. 884, 104 Iowa 750. 

54. Judgments and decrees: 
Generally see Judgments 33 C.J. p 

1042. 
na . 


n: 
Equity generally see Equity §§ 820- 

968. 

Suits for injunctions generally see 

Injunctions §§ 618-659. 

55. Caldwell Land, etc. Co. v. 
Smith, 59 S.E. 653, 146 N.C. 199; T. B. 
Scott Lumber Co. v. Oneida County, 
39 N.W. 348, 72 Wis. 158. 

[a] Preliminary injunction war- 
xanted.—Where the county commis- 
sioners placed on the tax list notes 
executed to plaintiff Feb. 13, 1902, 
valued at four hundred and seventeen 
thousand dollars, and assessed them 
for taxation at that sum as a solvent 
credit for the years 1902 and 1903, 
and added the penalty twenty-five 
per cent, no notiee being given to 
plaintiff of the proceedings, and the 
commissioners placed the list in the 
hands of the sheriff, who advertised 
plaintiff’s real estate for sale, it was 
held that plaintiff was entitled to an 
injunction against the sale pending a 
final hearing. Caldwell Land, ete., 
Co. v. Smith, 59 S.E. 653, 146 N.C. 
199. 


Janesville, 33 


Smelting Co. v. 


preliminary injunction preventing the 
sale of property under tax assess- 
ments issued ex parte is properly dis- 
solved when it violates Act (1898) No. 
170 § 56, forbidding issuance of in- 
junction against collection of taxes, 
except after service of a rule to show 
cause. Nylka.Land Co. v. City of 
New Orleans, 117 So. 918, 166 La. 786. 

56. Chicago, etc., R. Co. v. Lang- 
pert: County, 80 N.W. 598, 104 Wis. 


57. Tisdale v. Auditor-Gen., 48 N. 
W. 568, 85 Mich. 261; Smith v. Hum- 
phrey, 20 Mich. 398. 

58. Morgan’s Louisiana & T. R. & 
are Co. v. Aucoin, 73 So. 859, 140 La. 

Apt See Equity § 844 text and notes 
18, 3 \ 

60. U.S. v. Bean, 253 F. 1, 165 C. 
GSAS Bods 

[a] Recitals held not inconsistent. 
—In a suit by the United States to 
enjoin the county treasurer of an 
Oklahoma county from selling or con- 
veying allotted lands formerly owned 
by the Seminole Nation on account of 
taxes levied, a decree that all lands 
belonging to enrolled citizens of the 
Seminole Tribe, except homesteads 
then owned by the original allottees, 
which were alienable at the times of 
the assessments, were taxable, and 
that, on conveyance of all such lands, 
including homesteads, the same were 
taxable, was held not erroneous, in 
that the two clauses were inconsist- 
ent. WU. 'S.*v, Bean; (253 Rist, 165,C:CrA. 
21, 

61. Conclusiveness of: 

Decree in injunction suits generally 

see Injunctions § 657. 

Judgments generally see Judgments 

§§ 1282-1346. ' 

62. Smith v. Longe, 20 Fla. 697; 
Louisville Water Co. v. Clark, 21 S. 
W. 246, 94 Ky. 47, 14 Ky.L. 886; Wil- 
liams v: Cammack, 27 Miss. 209, 61 
Am.D. 508. 

63. Notice of application for con- 
firmation of sale see infra § 1649. 

Notice to redeem see infra §§ 1718- 
1752. 

Resale by state or county see infra 
§§ 1676-1678. 

64. Norres v. Hays, 11 So. 462, 44 
La.Ann. 907. 


Ct. 124, 155 U.S. 404, 39 Lid. -201; 
Ronkendorff v. Taylor, 4 Pet. 349, 7 
L.Ed. 882; Early v. Doe, 16 How. 609, 
14 L.Ed. 1079; Washington vy. Pratt, 
8 Wheat, 680, 5 L.Ed. 714; Martin v. 
Barbour, 34 F. 701 [aff 11 S.Ct. 944, 
140 U.S. 634, 35 L.Ed, 546]; Marx v. 
Hanthorn, 30 F. 579 [aff 13 S.Ct. 508, 
148 U.S. 172, 37 L.Ed. 410]; Hogdon 
v. Burleigh, 4 F. 111; Moore v. Brown, 
17 F.Cas.No. 9,753, 4 McLean 211 [cert 
questions answered 11 How. 414, 13 
L.Ed. 751]. 

Ala.—Harton v. Enslen, 62 So. 696, 
182 Ala. 408; Crebs v. Fowler, 42 So. 
5538, 148 Ala. 366; McKinnon y. Mix- 
on, 29 So. 690, 128 Ala. 612; Carlisle 
v. Watts, 78 Ala. 486; Clarke vy. Row- 
an. 53 Ala, 400; Elliot v. Doe, 24 Ala. 

Ark.—Harl v. Harris, 182 S.W. 278, 
121 Ark. 621; Johnson & Burr v. 
Hider,; 121. S.W. 1066,.° 92) VArk:. 930; 
Thweatt v. Howard, 59 S.W. 764, 68 
Ark. 426; Logan v. Eastern Arkansas 
Land Co., 57 S.W. 798, 68 Ark. 248. 

Cal.—Numitor Gold Mining Co. v. 
Katzer, 256 P. 464, 83 Cal.App. 161; 
Joslin v. Shaffer, 225 P. 307, 66 Cal. 

Louis 


App. 69. 

Colo.—Morris v. St. Nat. 
Bank, 29 P. 802, 17 Colo. 231. 

Conn.—Newton v. Schott, 87 A: 271, 
87 Conn, 142. 

Ga.—Cannon v. Gorham, 71 S.H. 142, 
136 Ga. 167, Ann.Cas.1912C 39. 

Iowa.—Abell v. Cross, 17 Iowa 171. 

Ky.-—Miller v. Powers, 212 S.W. 
453, 184 Ky. 417; Green v. Jones, 183 
S.W. 488, 169 Ky. 146; Quinlan v. 
Callahan, 81 Ky. 618; Washington v. 
McCombs, 32 S.W. 398, 17 Ky.L. 740. 

La.—Kivlen v. Horvath, 113 So. 140, 
163 la. 901; Recker v. Dupuy, 108 
So. 782, 161 La. 392; Wiener v. Scor- 
dino, 103 So. 159, 157 La. 801; Jones 
vy. Curran, 101 So. 415, 156 La.°1055; 
Aadsit v. Park, 81 So. 430, 144 La, 934; 
Cordill v. Quaker Realty Co., 58 So. 
819, 180 La. 933; McCrory v. Brad- 
ford, 57 So. 892, 130 La. 212; Riddell 
v. Rice, 54 So. 785, 128 La. 241; Hames 
v. Woodson, 46 So. 18, 120 La. 1031; 
In re Sheehy, 44 So. 315, 119 La. 608; 
Bartley v. Sallier, 42 So. 657, 118 La. 
93; Williams v. Chaplain, 36 So. 859, 
112 La. 1075; Foreman v. Hinchcliffe, 
30 So. 762, 106 La. 225; Geddes v. 
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1180 [61 C.J.] 


given.** Where a statute expressly provides exact- 

ly when property shall be sold for delinquent taxes, 

no further publication of notice of the time of sale | 
is essential to due process of law.®? 
ute provides that on failure to sell at the advertised 
sale the property shall be forfeited to the state and 
subject to private sale, the notice of the public sale 
is sufficient,*® and, under a statute permitting pri- 
vate sale of land which has remained unsold for 
want of bidders at the public sale which was duly 
advertised, it can be sold at.a private sale without 


notice.®® : 
[§ 1593] 2. Personal Notice to 


Cunningham, 29 So. 138, 104 La. 306; 
Johnson y. Martinez, 18 So. 909, 48 La. 

McWilliams v. Michel, 10 
11, 438 La.Ann. 984; Breaux v. 
Negrotto, 9 So. 502, 43 La.Ann. 426; 
Villey v. Jarreau, 33 La.Ann. 291; Fix 
v. Dierker, 30 La.Ann. 175; Edmiston 
v. Tulane Inv. Co., 119 So. 75, 9 La. 
‘App. 112; Hawkins v. Shutt, 8 La. 
App. 101; Third District Land Co. v. 
Smith, 4 La.App. 567. 

Me.—Roberts v. Moulton, 76 A. 283, 
106 Me. 174: Hobbs v. Clements, 32 
Me. 67; Flint v. Sawyer, 30 Me. 226; 
Moulton vy. Blaisdell, 24 Me. 283. 

Md.—tTrustees of Riverdale Pres- 
byterian Church of Riverdale, Prince 
George’s County v. Paul B. Pugh & 
Co., 140 A. 844, 154 Md. 550; Steuart 
v. Meyer, 54 Md. 454; Guisebert v. 
Etchison, 51 Md. 478. 

Mass.—Williams v. Bowers, 84 N. 
BE. 317,,197 Mass. 565; Forster v. 
Forster, 129 Mass. 559. 

Minn.—McCord y. Sullivan, 88 N.W. 
989, 85 Minn. 344, 89 Am.S.R. 561; 
Prindle v. Campbell, 9 Minn. 212. 

Miss.—Blalock v. Gaddis, 33 Miss. 
452; Styles v. Weir, 26 Miss. 187. 

Mo.—Nelson v. Goebel, 17 Mo. 161; 
Reeds v. Morton, 9 Mo. 878. 

Neb.—Gallatin v. Tri-State Land 
Co., 131 N.W. 224, 89 Neb. 235. 

N.H.—Cahoon vy. Coe, 57 N.H. 556. 

N.J.—Waterman v. Shrewsbury Tp., 
84 A. 204, 838 N.J.Law 286. 

N.Y.—In re Durey, 227 N.Y.S. 580, 
223 App.Div. 70 [aff 162 N.E. 538, 248 
N.Y. 594]; In re Morse, 179 N.Y.S. 
295, 189 App.Div. 803 [rearg den 179 
N.Y.S. 937, 190 App.Div. 295]; Le- 
land v. Bennett, 5 Hill 286; Sharp v. 
Johnson, 4 Hill 92, 40 Am.D. 259; 
Bush v. Davison, 16 Wend. 550. 


N.C.—Hill v. Nicholson, 92 N.C. 
24; In re Macay, 84 N.C. 63. 
Ohio.—Hughey v. Horrel, 2 Ohio 


231. 

Okl.—Smith v. Bostaph, 229 P. 1039, 
103 Okl. 258; Union Sav. Ass’n_v. 
Cummins, 190° PP. 869, “78 ‘Okl.' 265: 
Davenport v. Doyle, 157 P. 110, 57 Okl. 
341. 
Or.—Rafferty v. Davis, 102 P. 305, 
54 Or. 77; Ayres v. Lund, 89 P. 806, 
49 Or. 303, 124 Am.S.R. 1046. 

Pa.—Jenks v. Wright, 61 Pa. 410; 
Arthurs! v. Smathers, 38 Pa. 40; 
Thompson vy. Brackenridge, 14 Serg.& 
R. 346; Blair v. Waggoner, 2 Serg.& 
R. 472. : 

R.I.—Baxter v. Patenaude, 78 A 
G2 bo me Oita 

Tex.—Bean vy. Brownwood, 45 S.w. 


897, 91 Tex. 684; Edwards v. Harn- 
berger, (Civ.App.) 55 S.W. 42. But 
compare Rogers v. Moore, 97 S.W. 


685, 100 Tex. 220. 

Utah.—Olsen yv. Bagley, 37 P. 739, 
10 Utah 492. 

Vt.—Stevens v. Goodenough, 75 A, 
398, 83 Vt. 303. 

Wash.—Sandberg v. Murphy, 236 P. 
106, 184 Wash. 685; Slocum yv. Peter- 
son, 229 P. 20, 131 Wash. 61, 40 A.L.R. 


Residents. 
utes requiring personal notice to the owner of prop- 
erty, if he is known and a resident, are mandatory, 
and no valid sale can be made without such notice ;*° 
but, under a statute requiring advertisement of the 
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When the stat- 


was assessed.?+ 


Stat- 


1071; Riley v. Varian, 212 P. 545, 123 
a 436 [aff 221 P. 340, 127 Wash. 

Can.—Streamstown v. Reventlow- 
Criminil, 63 Can.S.C. 8, 65 Dom.L.R. 


193; O’Brien v. Cogswell, 17 Can.S.C. 
420; Standard Trusts Co. v. Mun. 
Dist. Hiram & Lamrock, [1927] 1 


Dom.L.R. 1063 [rev 22 Alta.L. 148, 
[1926] 2 Dom.L.R. 150]. 

Alta.—Kownatzki v. Bear Lake. 
£1931] 1 Dom.L.R. 334. 

Ont.—Haisley v. Somers, 13 Ont. 
600; Deverill v. Coe, 11 Ont. 222. 

[a] Wild land.—Where the comp- 
troller general failed to publish the 
reauisite notice of a sale of a lot of 
wild land for taxes for one year, but 
later issued an execution for a single 
amount as including the taxes due on 
the land for tthat and two other 
years, a sale under such execution 
was void. Cannon v. Gorham, 71 S.E. 
142, 136 Ga. 167, Ann.Cas.1912C 39. 

[b] Law in force at time of sale 
controls. Aultman v. Fleming, 113 
So. 200, 147 Miss. 127. 

Notice of tax sale by municipality 
see Municipal Corporations § 4491. 

Setting aside sale or certificate sce 
infra § 1971. 

66. Landis v. Sea Isle City, 49 A. 
685, 66 N.J.Law 558. 

67. Menteberry v. Giacometto, 267 
PA, ol Neier 

68. Newton v. Roper, 50 N.E. 749, 
150 Ind. 630. 

69.. Kittle v. Shervin, 7 N.W. 861, 
11 Neb. 65. 

70. Cal.—Strauss v. Canty, 145 P. 
1012, 169 Cal. 101; Krotzer v. Doug- 
las,-124 P..722, 163 Cal. 49;.. Buck v. 
Canty, 121 P. 924, 162 Cal. 226 [aff 123 
Pini 22a Oey Calan soln. Ine hte sve 
Hall, 152 P. 952, 28 Cal.App. 435; Car- 
Toll Ve-BOstwick. loos bib 09s poole 


App. 147 
Ky.—Miller v. Powers, 212 S.w. 
11/3...So, 


453, 184 Ky. 417. 

La.—Kivlen v. Horvath, 

140, 163 La. 901; Jones v. Curran, 101 
So. 415, 156 La. 1055; Adsit v. Park, 
81 So. 4380, 144 La. 934; Cordill v. 
Quaker Realty Co., 58 So. 819, 130 La. 
933; Montgomery v. Marydale Land, 
etc., Co., 15 So. 68, 46 La.Ann. 403; 
Villey v. Jarreau, 33 La.Ann. 291; 
Hawkins v. Shutt, 8 La.App. 101. 

Tex.—Crosby v. Terry, 91 S.W. 652, 
41 Tex.Civ.App. 594; Hollywood v. 
Wellhausen, 68 S.W. 329, 28 Tex.Civ. 
App. 541. 

Wash.—Veness v. Lewis County, 
269 P. 834, 148 Wash. 578; Slocum v. 
Peterson, 229 P. 20, 131 Wash. 61, 40 
A.L.R. 1071; Riley v. Varian, 212 P. 
545, 123 Wash. 436 [aff 221 P. 340, 127 
Wash. 696]. 

Ont.—Russell v. Toronto, 15 Ont.L,. 
484, 9 Ont.W.R. 288, 11 Ont.W.R. 23. 

[a] Notice to corporation must be 
served at the corporation’s place of 
business rather than at the residence 
of an officer of the corporation. Ba- 
rone Lumber Co. v. Sowden, 
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sale and also the giving of personal notice thereof 
to the delinquent and making the failure to make 
or serve any notice mentioned in the statute a mere 
irregularity, failure to serve personal notice has 
been held a mere irregularity.“* 
as used in statutes requiring notice to the owner, 
includes reversioners. or remaindermen,’? and ¢o- 
heirs or joint tenants or tenants in common,"* and 
it may mean the person in whose name the land 


The term “owner,” 


So a mortgagee who is the legal 


owner of the land is entitled to notice,** unless 
the statute provides otherwise.*® 
that notice must be given to the tax “delinquent” 
has been interpreted to mean the person who is 
the record owner at the time notice is given.7* 
sonably diligent action must be taken to discover 
the true owner,’® but the officer, except when the 


A requirement 


Rea- 


153 A. 308. 

[b] Notice delivered to agent is 
ineffectual; it must be delivered to 
the owner. Abromatis v. Amos, 96 A. 
554, 127 Md. 394; In re Safe Deposit 
oe of Baltimore, 94 A. 93, 125 Md. 

71. Craven County v. Parker, 140 
S.E. 155, 194 N.C. 561; Geer v. Brown, 
35 S.H. 470, 126 N.C. 288; Sanders v. 
Earp, 24 S.E. 8, 118 N.C. 275. But see 
Matthews v. Fry, 54 S.E. 379, 141 N.C. 
582 (holding to the contrary, under 
L. [1897] ¢ 169 § 5t). 

72. Gunter v. Townsend, 79 So. 
644, 202 Ala. 160. 

[a] Thus notice to a life tenant 
will not bind the reversioner or re- 
mainderman without notice of an in- 
tended tax sale. Gunter v. Townsend, 
79 So. 644, 202 Ala. 160. 

73. Ala.—Howze v. Dew, 7 So. 239, 
90 Ala, 178, 24 Am.S.R. 783. 

La.—In re Interstate Land Co., 43 
So. 173, 118 La. 587. : 

Md.—In re Safe Deposit & Trust 
ae of Baltimore, 94 A. 93, 125 Ma. 

Porto Rico.— Gonzalez v. Pirazzi, 23 
Porto Rico 370. 
peal ah bua v. Miller, 10 RI. 

a Notice to one joint owner.— 
(1) Notice to one of two joint owners ~ 
is effectual when both owners occu- 
pied one office (Merges v. Adams, 242 
P. 43, 1837 Wash. 208), (2) but a no- 
tice addressed to one of several own- 
ers “et al.” is not a compliance with 
the law as to the other joint owners 
erie v. Park, 81 So. 4380, 144 la. 

74 Jones v. Landis Tp., 13 A. 251, 
50 N.J.Law 374. 

75. Hill v. Nicholson, 92 N.C. 24; 
Whitehurst v. Gaskill, 69 N.C. 449. 

76. Powell v. Sikes, 26 S.E. 38, 119 
INGOs 28 se 

77. Recker v. Dupuy, 108 So. 782, 
161 La. 392; Pierson v. Castell Land 
& Harbor Co., 105 So. 274,159 La. 158; . 
Adsit v. Park, 81 So. 430, 144 La. 934: 
In re Lafferranderie, 37 So. 990, 114 
La. 6; Geddes v. Cunningham, 29 So. 


138, 104 La. 306; Adolph v. Richard- 
son, 27 So. 665, 52 La.Ann. 1156; 
Lague v. Boagni, 32 La.Ann. 912; 


Richardson v. Zahn, 8 La.A. (Orleans) 
382; Penneau de Fonterman v4 Lind- 
ner, 6 La.A. (Orleans) 90. 

[a]. “Record owner” defined.—The 
record owner to whom notice of sale 
for taxes must be given is the “owner 
of record” as that term is understood 
under the recording acts, not the own- 
er described in the tax roll. Okano- 
can a ou Irrigation Co. v. Quack- 
enbush,. P. 618, 107 Wash. 651, 
A.L.R. 966. 3 

78. Genella vy. Vincent, 24 So. 690, 
50 La.Ann. 956; Hoyle v. Southern 
Athletic Club, 19 So. 937, 48 La.Ann. 
879; Third District Land Co. v. Smith, © 
4 La.App. 567; Walter v. Hoeffler, 200 
Wash. 120. : 


For later cases, developments and changes in the law see Annotations, same title and section number 
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address can readily be ascertained,’® is, at least un- 
less expressly so required, not obliged to seek knowl- 
edge of the owner elsewhere than in the record 
books;*° and, if the statute requires notice to be 
given “to the party to whom the land was last as- 
sessed,” the officer is not obliged to search farther 
than. the assessment rolls.81 

If the owner is dead, an endeavor must be made 
to ascertain who are his heirs or representatives, 
and serve the notice on them,*’? although there is 
contrary authority.** If the heirs or representatives 
are known or may be discovered, a notice addressed 
to the “estate” or “succession” is insufficient.s4 

Notice by mail. Where the statute authorizes 
notice to be given by mail, it is sufficient if a prop- 
er notice properly addressed has been deposited in 
the mail, and it is immaterial that the owner did not 
receive it,®> but, if it is returned unelaimed, fur- 
ther diligence is required to notify the taxpayer;%® 
it has also been held that the unclaimed notice must 
be left in the landowner’s post office until the date 
of sale.8* <A statute making the mailing of a copy 
of the delinquent list a jurisdictional prerequisite 
to the making of a valid tax deed has been limited 
to cases where the last known post-office address 
of the delinquent landowner was upon the assess- 
ment roll from the date of the delinquent assess- 


79. Recker v. Dupuy, 108 So. 782, 
161 La. 392. 

80. Roevens v. McRobinson, 3 La. 
A. (Orleans) 279; In re Lindner, 2 
La.A. (Orleans) 319; In re Lindner, 2 
La.A. (Orleans) 72. 

81. Jacoby v. Wolff, 247 P. 195, 198 
Cal. 667; Crouch v. Shafer, 169 P.| 452. 
1019, 177 Cal. 154; Kehlet v. Berg- 
man, 121 P. 918, 162 Cal. 217. 

[a] Search of rolls prior to de- 91. 
linguent assessment is unnecessary] F. 111; 
to ascertain the address of the par- 


618, 5 Ky.L. 719. 
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Ky.—Quinlan v. 


Md.—Trustees of Riverdale Presby- | gestion.” 
terian Church of Riverdale, Prince} pra. 
George’s County v. Paul B. Pugh & 93. 
Co., 140 A. 844, 154 Ma. 550. 

Miss.—Blalock v. Gaddis, 33 Miss.|erse Cir. Judge, 71 
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ment down to the assessment last made before the 
sale.**. If the party entitled to notice has no known 
post-office address, it is not necessary that a copy 
of the notice be mailed to his last known address.®? 

[§ 1594] 3. Publication of Notice. The purpose 
of the advertisement of a tax sale is to warn the 
owners and to apprise prospective purchasers of the 
property for sale,®° and hence statutes requiring 
notice by publication are regarded as mandatory, 
and a sale will not be valid unless their provisions 
are fully or substantially complied with.®!  Al- 
though it has been held that since a taxpayer is 
bound to know whether or not he has paid his taxes, 
the omission of his property from a list of property 
to be sold at a general delinquent tax sale is not 
fatal, he having notice of the time and place of sale, 
notwithstanding the statute requires the separate 
tracts to be listed.°? <A direction that the notice 
shall be published in a newspaper “published in the 
county” where the land lies is ordinarily regarded 
as imperative and must be obeyed if there is such 
a paper,®® although there is some authority holding 
such a requirement directory only.°4 It is com- 
monly provided that the paper shall be selected or 
“designated” by the proper authorities of the city 
or county; and this is also a mandatory require- 


ment;°® and so where the paper is particularly 
Callahan, 81 Ky. | mistake, and he should have governed 
his action in accordance with the sug- 
Shawler v. Johnson, su- 


West v. State, 61 S.W. 918, 69 
Ark. 659; Wynkoop v. Grand Trav- 
‘ N.W. 640, 113 
Mich, 381; Hughey v. Horrel, 2 Ohio 


N.H.—Amoskeag Sav. Bank v. Al- | 231. 
ger, 29 A. 407, 66 N.H. 414. [a] 
U.S.—Hodgdon v. Burleigh, 4] where.—A newspaper is printed with- 

Parker v. Rule, 9 Cranch 64, 
3 L.Hd. 658; Ronkendorff vy. Taylor, 4] such a statute, although half of each 


Paper partly printed eSse- 


in a county, within the meaning of 


ty to whom the notice should be sent. 
Kehlet v. Bergman, 121 P. 918, 162 
Cama i. 

$2. Gilliland v. Armstrong, 71 So. 
700, 196. Ala: .513;. Wilkerson v. 
Wyche, 104 So. 381, 158 La. 596; Fen- 
nimore v. Boatner, 36 So. 860, 112 La. 
1080; Genella v. Vincent, 24 So. 690, 
50 La.Ann. 956; Jackson vy. Lamb, 4 
La.App. 523; Heirs of Torres v. Tor- 
res, 29 PortoRico 847. 

838. In re Crafts, 102 A. 753, 41 
R.I. 63 (the collector was justified in 
giving notice by publication to the 
heirs of the deceased owner, under 
the statute requiring notice to be sent 
only to’those persons, other than the 
owner, whose interests appeared on 
the record books). 

84. Hudson v. Whitworth, (la.) 
137 So. 617; Hoyle v. Southern Athlet- 
ic Club, 19 So. 937, 48 La.Ann. 879; 
Johnson v. Land Co., 7 La.A. (Or- 
leans) 292. 

ay Avery v. Mayo, 109 So. 393, 161 
La. 699 (where nephew of owner re- 
ceipted the registered letter); Page 
v. Pitts, 133 So. 460, 16 La.App. 145; 
Rogers v. Moore, 97 S.W. 685, 100 Tex. 
220; Excelsior Min. Co. v. Lochead, 
35 Ont.L. 154, 9 Ont.W.N. 285. 

[a] Incorrect address on envelope 
is not material if the owner has re- 
ceived the notice. Southern Califor- 
nia Bond & Finance Corporation v. 
Mathes, (Cal.App.) 269 P. 964. 

86. McCrory vy. Bradford, 57 So. 


892, 180 La. 212; Bush v. Baham, 1214 


So. 628, 10 La:App. 560. 

87. Numitor Gold Min. Co. v. Kat- 
zer, 256 P. 464, 83 eee eee ee ne 

88. Scott v. Beck, 266 P. , 
Cal. 78; Jacoby v. Wolff, 247 P. 195, 
198 Cal. 667; gran vy. Nieto, (Cal. 
App.) 291 P. 688. 

ai Campbell v. Shafer, 121 P. 737, 
162 Cal. 206. 

90. Ark.—Thweat v. Black, 30 Ark. 


Pet. 349, 7 L.Ed. 882. 

Ala.—Johnson v. Harper, 18 So. 198, 
107 Ala. 706; Clarke v. Rowan, 53 Ala. 
400. 

Ark.—Earl v. Harris, 182 S.W. 273, 
121 Ark. 621; Bettison v. Budd, 21 

Louis 


Ark. 578. 

Colo.—Morris v. St. Nat. 
Bank, 29 P. 802, 17 Colo. 2381. 

Fla.—Daniel vy. Taylor, 15 So. 313, 
33 Fla. 636. 

Ill.—Langlois v. Stewart, 41 N.E. 
177, 156 Ti 609; 

Me.—Roberts v. Moulton, 76 A. 283, 
106 Me. 174. 

Md.—Waring v. National Savings & 
Trust Co., 114 A. 57, 138 Md. 367. 

Miss.—Styles v. Weir, 26 Miss. 187. 

N.C.—Stanly v. Smith, 4 N.C. 124. 

Okl_.— Jackson v. Turner, 231. P. 
290, 107 Okl. 167; Smith v. Bostaph, 
229 P. 1039, 103 Okl. 258. 

Or.—Rafferty v. Davis, 102 P. 305, 
54 Or. 77; Ayres v. Lund, &9 P. 806, 
49 Or. 303, 124 Am.S.R. 1046. 

Tex.—Borden vy. Patterson, 111 S.W. 
182, 51 Tex.Civ.App. 173. 

Wis.—Caseville Inv. Co. v. Berg, 
229 N.W. 532, 201 Wis. 144. 

[a] Resident notice given to non- 
resident owner.—Where the person 
against whom a tax was assessed was 
a nonresident of the town at the time 
it was assessed, and the collector, in 
giving notice of the sale, gave the no- 
tice required in the case of real es- 
tate of resident owners, and not the 
notices required as to real estate or 
nonresident owners, the sale was in- 
valid. Roberts v. Moulton, 76 A. 2838, 
106 Me. 174. 

92. Shawler:v. Johnson, 3 N.W. 
604, 52 Iowa 472, 476. : 

“The notice fixed the time of sale 
[of delinquent taxes]. The delin- 
quent was bound to know that the 
taxes on his land had not been paid” 
and “it ought to have occurred to 
him that the omission was a mere 


issue, not including notices of sales 
for delinquent taxes on lands in the 
county and other matters of local in- 
terest, is printed elsewhere. Hart v. 
Smith, 44 Wis. 213. 

[b] Where no paper is published 
in county where the lands lie, publi- 
cation may be made in a paper in the 
next adjacent county. Winder vy. 
Starling, 7 Ohio 539. 

94. Jarvis v. Brooke, 11 U.C.Q.B. 
(Ont.) 299. : 

85. Fla.—Amos vy. Jacksonville 
Realty & Mortgage Co., 81 So. 524, 77 
Fla. 408; Stephens yv. Futch, 74 So. 
805, 73 Fla. 708. ; 

Ind.—Bloomfield Democrat v. Board 
of Com’rs of Greene County, (App.) 
177 N.E, 361. 

Mich.—Wilkin v. Keith, 79 N.W. 
887, 121 Mich. 66; Powers’ Appeal, 
29 Mich. 504. 

Minn,—Reimer v. Newell, 49 N.W. 
865, 47 Minn. 237; Godfrey v. Valen- 
tine, 48 N.W. 325, 45 Minn. 502; Mer- 
riman v. Knight, 45 N.W. 1098, 43 
Minn. 493; Knight v. Alexander, 37 
N.W. 796, 38 Minn. 384, 8 Am.S.R. 675; 
Hall v. Ramsey County, 14 N.W. 263, 
30 Minn, 68; EHKastman y. Linn, 2 N.W. 
693, 26 Minn. 215; Sinclair v. Winona 
County, 23 Minn. 404, 23 Am.R. 694. 

N.Y.—People ex rel. Nat’! Park 
Bank v. Metz, 126 N.Y.S. 986, 141 App. 
Div. 600; In re Troy Press Co., 100 
N.Y.S. 516, 115 App.Div. 25 [aff 79 
N.E, 1006, 187 N.Y. 279]. 

S.D.—Dewell v. Hughes County, 66 
N.W. 1079, 8 S.D. 452. 

{a] Failure of proper authorities 
to designate newspaper.—Where the 
board of county commissioners fails 
to designate the newspaper in which 
tax notices are to be published, the 
county treasurer, after October 1, is 
empowered to select a newspaper in 
which such notice shall be. published. 
State v. Baker, 143 P. 668, 43 Okl. 646. 

{b] Failure to file qualifications of 
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named or described in the statute;°® but there is 
authority, also, holding that publication in a suit- 
able newspaper other than the designated one will 
not render the sale invalid.®* If the law requires 
notice of tax sales to be published officially in one 
newspaper only, an official publication in two news- 
papers renders the sales invalid.°S It is usually 
understood, if not expressly required, that the ad- 
vertisement shall be in the English language and 
published in a paper which is printed in the same 
tongue,®® but, where a large percentage of the local 
inhabitants speak another language and the notice 
is printed in a number of newspapers, it has been 
permitted to be printed in one newspaper of such 
language.t It is a good publication if the notice 1s 
published in a supplement to the paper, or on an 
extra sheet, provided the circulation thereof is ex- 
actly the same as that of the paper itself.° 

Due process. Notice by publication in the manner 
prescribed by statute is sufficient to constitute due 
process of law,® even as against nonresidents,* for- 
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eign corporations,® and unknown owners.® 

Restraining publication of notice.’ A taxpayer 
may enjoin the county auditor from publishing no- 
tice of tax sale contrary to the express provisions 
of the statute directing how and in what newspa- 
pers the notice shall be published,* and an appeal 
by complainant from an order allowing the claim 
of a publishing company for publishing the notice 
does not afford him an adequate remedy at law.® 

[§ 1595] 4. Form and Requisites of Notice. Hx- 
cept as the irregularity may be rendered immate- 
rial by statute,1° the failure of the notice of a tax 
sale to comply strictly with the requirements of the 
statute is fatal,11 except, as has been held by some 
decisions, where the error is slight and the taxpayer 
is not in fact injured or misled.t? So the form of 
notice, if any, which is prescribed by the statute 
must be folkowed substantially,’* although a slight 
variance is not fatal.14 The notice must show that 
it is official and proceeds from proper authority,1® 
and must show clearly what it is intended to be.1® 


-newspaper.—Omission of the owner 
or manager of a newspaper to file a 
statement of its qualifications with 
the county auditor, as required by 
statute, will not invalidate a tax sale 
notice published in such newspaper. 
Blakemore v. Cooper, 106 N.W. 566, 
15 N.D. 5, 125 Am.S.R. 574, 4 L.R.A. 
N.S. 1074. 

[ec] Publication in “official” news- 
paper not required.—The fact that a 
newspaper in the county has been 
designated as official by the county 
commissioners, according to statute, 
does not necessitate the publication 
of notice of sale of real property for 
delinquent taxes in such paper, in the 
absence of statute directing that such 
publication shall be made in the offi- 
cial paper. Albany County v. Chap- 
lin, 37 P. 370, 5 Wyo. 74. 

[ad] Statutes requiring publication 
in two newspapers of opposite politi- 
eal parties leave the county officer no 
choice unless, after investigation, he 
is satisfied there are not two such 
newspapers in the county. Bloomfield 
Democrat v. Board of Com’rs_ of 
Greene County, (Ind.App.) 177 N.E. 
361. 

[e] Failure of timely selection.— 
Failure to select a newspaper in Feb- 
ruary, pursuant to Acts (1907) ¢ 5596 
§ 50, when followed by a selection in 
time for publication of a tax sale no- 
tice, does not invalidate the tax sale 
proceedings where the taxpayer’s 
rights were not injuriously affected. 
Townsend v. Brown, 67 So. 869, 69 
mle. £55! 

Selection or designation of official 
paver generally see Newspapers §§ 
6-46. 


96. Isaacs v. Shattuck, 12 Vt. 668. 

[a] Paper of state printer.—Where 
the notice was required to be pub- 
lished for a certain length of time in 
the paper of the state printer, and 
the publication was duly begun, but 
before completion the paper ceased 
to be that of the state printer, it was 
held insufficient. Bussey v. Leavitt, 
12 Me. 378. 

[b] Change in name of paper in 
which the notice is required to be 
published will not affect the notice. 
Tsaacs v. Shattuck, 12 Vt. 668. 

97. State v. Fink, 102 N.W. 771, 73 
Neb. 360. 

98. City of Orlando v. Equitable} 
Bldg., etc., Assoc., 33 So. 986, 45 Fla. 
507. 

[a] Reason for rule—‘‘Two offi- 
cial publications entail double costs 
of advertising against the land, dou- 
ble record of the advertisement, dou- 
ble forwarding of the papers to the 
elerk and Comptroller, two affidavits 
of publication, two records of same, 


and both affidavits must be delivered 
to the collector after such record. 
The difficulty of ascertaining which 
is the official publication in such 
cases, and which the landowner, the 
collector, and purchaser must regard 
as binding, to say nothing of compli- 
eations arising from variances be- 
tween the two, would seem to furnish 
sufficient reason for holding that two 
official publications cannot be sus- 
tained. Besides, the cost of such dou- 
ble publication is a matter of mate- 
rial interest to the landowner.” City 
of Orlando yv. Equitable Bldg., ete., 
Assoc., 33 So. 986, 990, 45 Fla. 507. 

99. Conners v. City of Lowell, 95 
N.E. 412, 209 Mass. 111, Ann.Cas. 
1912B 627; Visscher vy. Ottawa Cir. 
Judge, 74 N.W. 1013, 116 Mich. 666; 
pe v. King, 50 Mo. 22, 11 Am.R. 

1. Kernitz vy. Long Island City, 3 
N.Y.S. 144, 50 Hun 428; Donahue vy. 
O’Conor, 45 N.Y.Super. 278. j 

2. Cal.—Tully v. Bauer, 52 Cal. 487. 

Ky.—Davis v. Simms, 4 Bibb 465. 

Mich.—Mann v. Carson, 79 N.W. 
941, 120 Mich. 631. 

Minn.—Whitney v. Bailey, 92 N.W. 
974, 88 Minn. 247. i 

Neb.—Zahradnicek vy. Selby, 19 N. 
W. 645, 15 Neb. 579. 

N.Y.—Morton vy. Horton, 82 N.E. 
429, 189 N.Y. 398. 
tre ee v. Williams, 10 Heisk, 

3. Jackson Lumber Co. v. McCrim- 
mon, 164 F. 759; Toolan v. Longyear, 
107 N.W. 699, 144 Mich. 55, 121 Am. 
S.R. 603 [aff 28 S.Ct. 506, 209 U.S. 
414, 52 L.Ed. 859]; Youngs v. Peters, 
76 N.W. 138, 118 Mich. 45; Ball v. 
Ridge Copper Co., 76 N.W. 130, 118 
Mich. 7; Woodrough v. Douglas 
County, 98 N.W. 1092,'71 Neb. 354. 

4 Bristol v. Washington County, 
20 S.Ct. 585, 177 U.S. 138, 44 L.Ed. 
701; Williams v. Pittock, 77 P. 385, 
35 Wash. 271. 

5. Scottish Union, etc., Ins. Co. v. 
Bowland, 25 S.Ct. 345, 196 U.S. 611, 49 
L.Ed. 619. 

6. Leigh v. Green, 90 N.W. 255, 64 
Neb. 533,101 Am.S.R. 592 [aff 86 N.Ww. 
1098, 62 Neb. 344, 89 Am.S.R. 751, and 
aff 24 S.Ct. 390,193. U.S. 79, 48. L.Ed. 
623]; Young v. Jackson, 110 S.W. 74, 
50 Tex.Civ.App. 351; Williams v. Pit- 
tock, 77> PB..385, 135 Wash. 271. 

7. Restraining sale see supra §§ 
1583-1591. 

8. Bloomfield Democrat v. Board 
of Com’rs of Greene County, (Ind. 
App.) 177 N.E. 361. 

9. Bloomfield Democrat v. Board 
of Com’rs of Greene County, supra. 

10. Kan.—Shoup v. Central Branch, 
UPB. RiiCoie 24 Kane. 


Miss.—Virden v. Bowers, 55 Miss. 1. 


Neyv.—Menteberry vy. Giacometto, 
267 BP. 49, 51 Nev. 7. 
Va.—State v. Sponaugle, 32 S.E, 


283, 45 W.Va. 415, 43 L.R.A. 727. 

W.Va.—Gauley Coal Land Co. v. 
Koontz, 87 S.E. 930, 77 W.Va. 583. 

Wyo.—McCague Inv. Co. v. Mallin, 
L7ORP 1.63, 2b" Wiy Ono a. 
ihe statutes see infra §§ 1681- 

11. Ala.—Gunter vy. Townsend, 79 
So. 644, 202 Ala. 160; Hooper v. Bank- 
nee & Bankhead, 54 So. 549, 171 Ala. 

Ark.—Patrick v. Davis, 15 Ark. 363. 

Fla.—Stephens v. Futch, 74 So. 805, 
73 Fla. 708; Townsend v. Brown, 67 
So. 869, 69 Fla. 155. 

Ill1—Morgan v. Camp, 16 Ill. 175. 

Mass.—Wall v. Wall, 124 Mass. 65: 

Mo.—Meriwether v. Overly, 129 S. 
W. 1, 228 Mo. 218. 

N.J.—Jones v. Landis Tp., 
251, 50 N.J.Law 374. 

Porto: Rico.—Fernandez v. Oliven- 
cia, 19 Porto Rico 311. 

12. Thweatt v. Black, 30 Ark. 732; 
Scott v. Watkins, 22 Ark. 556; White 
v. Himmelberger-Harrison Lumber 
Co., 139 S.W. 558, 240 Mo. 13, 42 L.R. 
A.N.S. 151; Peo. v. Coler, 61 N.Y.S. 
665, 46 App.Div. 237. 

[a] Illustration.—Placing the name 
Handlin after Harris was not such a 
violation of the statute requiring al- 
phabetical arrangement as to invali- 
date the sale, in the absence of all 
presumption that the taxpayer had 
in the least been prejudiced by the 
publication as made. In re Interstate 
Land Co., 34 So. 446, 110 La. 286. 

13. Garvey v. State, (Tex.Civ. App.) 
88 S.W. 873; Babcock v. Wolffarth, 
80 S.W. 642, 35 Tex.Civ.App. 512. 

14. Sterling v. Urquhart, 93 N.w. 
898, 88 Minn, 495. ‘ 

15. Towle v. St. Paul Permanent 
Loan Co., 86 N.W. 781, 84 Minn. 105; 
Spear v. Ditty, 9 Vt. 282. 

[a] Notice by unqualified officer. 
—The making of the advertisement 
of his sale by a tax collector is an offi- 
cial act, and, if made before he is 


13 A. 


| qualified by being sworn, the sale is 


void. Langdon.v. Poor, 20 Vt. 13. 

16. Genella v. Vincent, 24 So. 690, 
50 La.Ann. 956; Knowles v. Boston, 
129 Mass. 551. 

[a] Ilustrations.—(1) Notice of an 
assessment is not notice of an inten- 
tion to sell in case of nonpayment, 
Genella v. Vincent, 24 So. 690, 50 La. 
Ann. 956. (2) Notice that it is the 
officer’s duty. to enforce the payment 
of the tax unless it is paid forthwith 
is not a notice of sale. Knowles vy. 
Boston, 129 Mass, 551. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 1595-1596] 


Where the statute requires that the notice be print- 
ed, a written notice is insufficient,!7 but, where the 
statute does not specify the character of the notice, 
one in writing must be intended.'® The notice should 
state what tax it is that is delinquent!® and for 
what year levied or assessed,?° although the inclu- 
sion of more years than those for which taxes are 
due has been held not fatal where the sale is only 
for taxes actually due.21_ The amount of the tax for 


-which the property is to be sold must be stated,?2 


but the omission of signs for dollars and cents in 
a statement of the amount in figures has been held 
not fatal,?® although there is some authority to the 
contrary.?4 

Names of owners or occupants. It is usually nec- 
essary that the notice shall give the name of the 
owner of the property or the person against whom 
the taxes are assessed,?> but, where the name of 
the owner is not required in the advertisement for 
sale of unimproved lands, the insertion of the name 
of the former owner will not vitiate the sale.2* It 
is sometimes required that the name of the occupant 
shall be given,?* and under this requirement it has 

17. Lagroue v. Rains, 48 Mo. 536. 

18. Pearson _v. Lovejoy, 53 Barb. 
(N.Y.) 407, 35 How.Pr. 193. 


19. Pierce v. Richardson, 37 N.H. 
306; Langdon v. Poor, 20 Vt. 13; 


608, 150 Cal. 620. 
341, 44 Minn. 173. 


TAXATION 


Minn.—Chouteau v. Hunt, 46 N.W. 


Mo.—Raley vy. Guinn, 76 Mo. 263. 
N.H.—Cahoon v. Coe, 52 N.H. 518. [a] 
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been held that, in the case of a tenement house, the 
names of all the tenants must be included.2?® 

Interests of unknown parties. If the interest of 
unknown parties and the derivation of such interest 
are required to be stated, such a requirement is 
strictly construed.?° , 

Time and place of sale. The notice must partic- 
ularly and exactly state the time when the sale 
will be held,®® and the place.*! 

Manner of sale. The notice must show that the 
sale will be made by the proper officer,*? and that 
it will be a public sale or sale at publi¢e auction.3* 

The time within which the owner may redeem 
from the sale is not usually required to be stated 
in this notice, but, if so, it cannot be omitted.?4 

[§ 1596] 5. Designation or Description of Prop- 
erty. The advertisement of tax sale must describe 
the lands to be sold with such certainty and partic- 
ularity that they can be clearly identified, without 
any reasonable chance of mistake, so that the owner 
may know that it 1s his property which is advertised 
and an intending purchaser may know what lands 
are to be sold,*® if the description is insufficient for 
126 N.Y. 419. 

Wash.—Riley v. Varian, 212 P. 545, 
123 Wash. 436 [aff 221 P. 340, 127 


Wash. 696]. 
Illustration.—Notice that the 


Isaacs v. Wiley, 12 Vt. 674. 

20. Knowlton v. Moore, 136 Mass. 
32; Towle v. St. Paul Permanent Loan 
Co., 86 N.W. 781, 84 Minn. 105. 

21. Thweatt v. Black, 30 Ark. 732. 

22. U.S.—Washington vy. Pratt, 8 
Wheat. 681, 5 L.Ed. 714. 
Ark.—Scott v. Watkins, 22 Ark. 556. 
ee v. Danielson, (App.) 292 


Py 1 Ste 

Mass.—Phelps v. Creed, 120 N.E. 
589, 231 Mass. 228; Shurtleff v. Potter, 
92 N.E. 331, 206 Mass. 286; Lancy v. 
Snow, 62 N.E. 735, 180 Mass. 411; 
Alexander v. Pitts, 7 Cush. 503. 

Mich.—Jackson v. Mason, 106 N.W. 
1112, 143 Mich. 355. 

Neb.—Gallatin v. Tri-State Land 
Co., 131 N.W. 224, 89 Neb. 235. | 

N.H.—Derry Nat. Bank v. Griffin, 
34 A. 740, 68 N.H. 183; Eastman v. 
Little, 5 N.H. 290. 

N.Y.—Guaranty Trust Co. v. Moy- 
nahan, 122 N.Y.S. 359, 65 Misc. 623. 

N.D.—Beggs v. Paine, 109 N.W. 322, 
15 N.D. 436. 

S.D.—Mather v. Darst, 82 N.W. 407, 
TS°S. Ps 26: 

[a] Penalties and costs to be paid 
(1) must be stated separately in the 
notice of tax sale. Cordano v. Kelsey, 
151° BP. 391, 398, 28 Cal-App. 9. (2) 
Amount of penalties must be stated. 
Redman v. Newell, (Cal.App.) 299 P. 
746; Wyser v. Truitt, 273 P. 147, 95 
Cal.App. 727. (3) Notice not refer- 
ring to penalties, but to unauthorized 
“percentage,” is defective. Gottstein 
v. Kelly, (App.) 269 P. 940 [op adopt- 
ed 276 P. 347, 206 Cal. 742]. 

[b] Statement of interest due.— 
(1) If the statute prescribes that the 
notice shall state “the amount of tax- 
es due” on the lands in question, this 
does not require it to include the 
amount of the interest due on the tax- 
es up to the day of sale. Stevens v. 
Paulsen, 90 N.W. 211, 64 Neb. 488. 
(2) Sess. L. (1901) p 250 § 24, requir- 
ing the sheriff to publish a_ notice 
stating the time and place of a tax 
sale, describing the parcels to be sold, 
stating the amount of taxes, interest 
to date of sale, and the penalties ac- 
erued against each tract, is manda- 
tory, so that a statement in a notice 
that the amount of interest due on 
the tax was one dollar and twelve 
cents when the amount on taxes due 
was one dollar and five cents made 
the sale void. Walton v. Moore, 113 
P. 58, 114 P. 105, 58 Or. 237. 

23. Cal.—Carter v. Osborn, 89 P. 


S.D.—Peters v. Lohr, 124 N.W. 853, 
24 S.D. 605. 
PS Coombs vy. O’Neal, 8 App.D.C. 
25. U.S.—Del Castillo v. McCon- 
nico, 18 S.Ct. 229, 168 U.S. 674, 42 L. 
Ed. 622; Marx v. Hanthorn, 13 S.Ct. 
508, 148 U.S. 172, 37 L.Ed. 410 [aff 30 
F. 579]; Holroyd v. Pumphrey, 18 
How. 69, 15 L.Ed. 264. 

Ala.—Milner v. Clarke, 61 Ala. 258. 


Ark.—Bettison v. Budd, 21 Ark. 
578. ‘ 

Ky.—Quinlan v. Callahan, 81 Ky. 
618. 

La.—Williams v. Chaplain, 36 So. 


859, 112 La. 1075; George v. Cole, 33 
So. 784, 109 La. 816; Workingmen’s 
Bank v. Lannes, 30 La.Ann. 871. 


Me.—Shimmin v. Inman, 26 Me. 
228. 
Mass.—Sargent v. Bean, 7 Gray 


125; Farnum v. Buffum, 4 Cush. 260. 

Mo.—Harness v. Cravens, 28 S.W. 
971, 126 Mo. 233. 

N.H.—Langley v. Batchelder, 46 A. 
1085, 69 N.H. 566. 

N.Y.—Peo. v. Cady, 11 N.E. 810, 
105 N.Y. 299; Peo.-v. Moynahan, 114 
N.Y.S. 417, 130 App.Div. 46. 

S.D.—Morrow v. Riebe, 220 N.W. 
870, 53 S.D. 330. 

Tex.—Moore v. Rogers, 99 S.W. 
1023, 100 Tex. 361. 

{a] Mistake as to one of initials 
of the owner is not fatal, where there 
are three initials and it appears that 
the owner could not have been misled. 
White Vv. Himmelberger-Harrison 
Lumber Co., 139 S.W. 553, 240 Mo. 138, 
42 L..R.A.N.S. 151. 

26. Alford v. Pick. 
(Mass.) 418. 

27. See statutory provisions. 

23. Amoskeag Sav. Bank v. Alger, 
29 A. 407, 66 N.H. 414. 

29. Eminence Land, etc., Co. v. 
Current River Land, etc., Co., 86 S.W. 
145, 187 Mo.-420; State v. Staley, 76 
Mo. 158. 

30. Cal.—Sawyer v. Berkeley Se- 
curities Co., 279 P. 217, 99 Cal.App. 
545; In re Rogers, 267 P. 729, 91 Cal. 
App. 726; Numitor Gold Min. Co. v. 
Katzer, 256 P. 464, 83 Cal.App. 161. 

Ill. Karnes v. People, 73 Ill. 274. 

Kan.—Ireland v. George, 21 P. 776, 
41 Kan. 751; Corbin v. Young, 24 Kan. 
145. 

Miss.—Blalock v. Gaddis, 33 Miss. 
452. 

N.H.—Taft v. Barrett, 58 N.H. 447. 

N.Y.—Peo. v. McGuire, 27 N.E. 967, 
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tax collector would be in his office 
and sell the property does not strict- 
ly state the time or place of sale. 
Numitor Gold Min. Co. v. Katzer, 256 
P. 464, 83 Cal.App. 161. 

31. Cal.—In re Rogers, 267 P. 729, 
91 Cal.App. 726; Numitor Gold Min. 
as v. Katzer, 256 P. 464, 83 Cal.App. 

Ill.—Lyle v. Jacques, 101 Ill. 644. 

Kan.—Ireland v. George, 21 P. 776, 
41 Kan. 751; Russell v. Hudson, 24 
rae 406; Corbin v. Young, 24 Kan. 

La.—Workingmen’s Bank y. 
nes, 30 La.Ann, 871. 

Me.—Porter vy. Whitney, 1 Me. 306. 

Md.—In re Tax Sale of Lot No. 172, 
42 Md. 196. 

Mich.—Clark v. Mowyer, 5 Mich. 
462; Niles v. Walker, 4 Mich. 641. 

Minn.—Whitney v. Bailey, 92 N.W. 
974, 88 Minn. 247; Prindle v. Camp- 
bell, 9 Minn, 212. 

Miss.—Blalock v. Gaddis, 33 Miss. 
452. 

N.H.—Langley,v. Batchelder, 46 A. 
1085, 69 N.H. 566. 

N.Y.—Peo. v. McGuire, 27 N.E. 967, 
126 N.Y. 419. 

Tex.—Henrderson v. White, 5 S.W. 
374, 69 Tex. 1038. 

Wis.—Midlothian Iron Min. Co. v. 
Dahlby, 84 N.W. 152, 108 Wis. 195. : 

32. Salter v. Corbett, 102 P. 452, 80 
Kan. 327; Casner v. Gahlman, 56 P. 
1131, 60 Kan. 857 [aff 51 P. 56, 6 Kan.. 
App. 295]; Tate v. Biggs, 130 N.W 
1053, 89 Neb. 195. 

83. ‘Hoffman -v.'Groll; 12) 'B..345.35- 


Lan- 


Kan. 652; Hafey v. Bronson, 7 P. 239, 
33 Kan.-598; Belz v. Bird, 1 P. 246, 
31 Kan: 139; Gallatin v. Tri-State 


Land Co., 131 N.W. 224, 89 Neb. 235; 
Tate v. Biggs, 130 N.W. 1053, 89 Neb. 
£95; 
34. In re Tax Sale of Lot No. 172,. 
42 Md. 196; Becker v. Holdridge, 47 
How.Pr. (N.Y.) 429; State Finance 
Co. v. Trimble, 112 N.W. 984, 16 N.D. 


[a] fo whom payment to be made. 
—The omission to name the person to 
whom payment of the tax may be 
made does not affect the validity of 
the notice or sale. Sanders v. Leavey, 
38 Barb. (N.Y.) 70. 

35. U.S.—Raymond v. Longworth, 
14 How. 76, 14 L.Ed. 333; Ronkendorff 
vy. Taylor, 4 Pet. 349, 7 L.Ed. 882. 

Ark.—Buchanan vy. Pemberton, 220 
S.Ww. 660, 143 Ark. 92; Guy v. Stan- 
field, 183 S.W. 966, 122-Ark. 376; 
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proper identification, the notice is fatally defec- 
Nevertheless, it need not be so precise as 
to be free from ambiguities to a stranger unacquaint- 
ed with the locality,?? and a slight error or an omis- 
sion tending to ambiguity is not fatal if the owner 
of the property would not be misled and the de- 
scription is otherwise sufficiently accurate to iden- 


tive.°® 


tify the land.*® 


The location of the property must be stated ac- 
curately and certainly,®® although the method of 
such description need not conform minutely to stat- 
utory directions as long as the requisite informa- 
The advertisement itself need not 
contain a detailed description of the location if it 
refers to a map or plat in the assessor’s or tax 
collector’s office,*! or designates that further par- 
ticulars may be obtained at a certain office;*? and, 
even if it refers to no map, but the location can be 


tion is given.*° 


Patrick v. Davis, 15 Ark. 363. 

Cal.—Numitor Gold Mining Co. v. 
Katzer, 256 P. 464, 83 Cal.App. 161. 

Mass.—Conners v. City) of Lowell, 
95 N.E. 412, 209 Mass. 111, Ann.Cas. 
1912B 627. 

Minn.—Doherty v. Real Estate Ti- 
tie Ina... ete., -Co:, -89). NW... 853, 85 
Minn, 518; Bidwell v. Webb, 10 Minn. 
59, 88 Am.D. 56 

N.J.—Waterman v. Shrewsbury Tp., 
84 A. 204, 83 N.J.Law 286; Hunt v. 
Warshung, 9 A. 199, 48 N.J.Law 613. 

Ohio.—Lafferty v. Byers, 5 Ohio 
458; Waltz v. Hirtz, 11 OhioDec. (Re- 
print) 14, 24 Cine.L.Bul. 110. 

Va.—Dennis v. Robertson, 96 S.E. 
802, 123 Va. 456. 

Wyo.—Hlectrolytic Copper Co. v. 
Rambler Consol. Mines Corp., 243 P. 
126, 34 Wyo. 304. 

36. Ala.—lLyon v. Hunt, 11 Ala. 
295, 46 Am.D. 216. 

Ark.—Buchanan v. Pemberton, 220 
S.W. 660, 143 Ark. 92; Boles v. Mc- 
Neil, 51 S.W. 71, 66 Ark. 422; Cooper 
v. Lee, 27 S.W. 970, 59 Ark. 460. 

Cal.—Cordano v. Kelsey, 151 P. 391, 
398, 28 Cal.App. 9. 

Colo.—Stough v. Reeves, 95 P. 958, 
42 Colo. 432. 

Ind.—Demoney v. Board of Com’rs 
of Whitley County, (App.) 169 N.E. 
67; Brown v. Reeves, 68 N.E. 604, 31 
Ind.App. 517. 

La.—Williams v. Raymond, 112 So. 
713, 163 La. 764; Marin v. Sheriff, 30 
La.Ann. 293;. Thibodaux v. Keller, 29 
La.Ann. 508; Carmichael v. Aikin, 
13 La. 205; Hovarth v. Eppling, 6 La. 
App. 682 [cert dism 113 So. 778, 164 
La. 93]. 

Me.—Millett v. Mullen, 49 A. 871, 95 
Me. 400; Whitmore v. Learned, 70 Me. 
276; Bingham v. Smith, 64 Me. 450; 
Nason v. Ricker, 63 Me. 381; French 
v. Patterson, 61 Me. 203; Griffin v. 
Creppin, 60 Me. 270. 

Md.—tTrustees of Riverdale Pres- 
byterian Church of Riverdale, Prince 
George’s County, v. Paul B. Pugh & 
Co., 140 A. 844, 154 Md. 550; Richard- 
son v. Simpson, 33 A. 457, 82 Md. 155; 
Cooper v. Holmes, 17 A. 711, 71 Md. 
20; Guisebert v. Etchison, 51 Md. 478. 

Mass.—McDonough v. Everett, 129 
N.E. 681, 237 Mass. 378; Williams v. 
Bowers, 84 N.E. 317, 197 Mass. 565; 
Farnum v. Buffum, 4 Cush. 260. 

Mich.—Tucker v. Van Winkle, 105 
N.W. 607, 142 Mich. 210; Smith v. 
rie frag cre ace 101 N.W. 807, 138 ‘Mich. 
582. ; 

Mo.—Stewart v. Allison, 51 S.W. 
712, 150 Mo. 343; Comfort v. Balling- 
al, 35 S.W. 609, 134 Mo. 281. 

N.Y¥.—Cohen v. Weekes, 234 N.Y. 
S. 548, 226 App.Div. 770; Dever v. 
Hagerty, 43 App.Div. 354, 60 N.Y.S. 
181 [rev on other grounds 62 N.E. 586, 
169 N.Y. 481]; Smith v. Walker, 4 N. 
Y.S. 632, 56 N.Y.Super. 391; Peo. v. 
Golding, 106 N.Y.S. 821, 55 Misc. 425. 

N.C.—Bryson vy. McCoy, 


138 S.E.1 N.E. 


TAX ATION 


the description, 


Quantity. 


420, 194 N.C. 91; Edwards v. Lyman, 
SUSE oa Scliazen NEC. wale 

N.D.—State Finance Co. v. Mul- 
berger, 112 N.W. 986, 16 N.D. 214, 125 
Am.S.R. 650; State Fiuance Co. v. 
Trimble, 112:N.W. 984, 16 N.D. 199; 
Lee vy. Crawford, 88 N.W. 97, 10 N.D. 
482; Sweigle v. Gates, 84 N.W. 481, 9 
INE DE bie Si 

Okl.—Gilbert v. Conservative Loan 
& Trust Co., 280 P. 278, 138 Okl. 1, 67 
A.L.R. 885. 

Tenn.—Finley v. Gaut, 8 Baxt. 148. 

Tex.—Yenda v. Wheeler, 9 Tex. 408. 

Wis.—Sprague v. Coenen, 30 Wis. 
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Wyo.—Electrolytic Copper Co. v. 
Rambler Consol. Mines Corp., 243 P. 
126, 34 Wyo. 304. 

Man.—Farmers, etc., 
Conklin, 1 Man. 181. 

Ont.—Scott v. Stuart, 18 Ont. 211; 
Aston wv. Innis, 26,Grant Ch.) 42; 
Greenstreet v. Paris, 21 Grant Ch. 
229; Brooke v. Campbell, 12 Grant Ch. 
526; Grant v. Gilmore, 21 U.C.C.P. 
18; McAdie v. Corby, 30 U.C.Q.B. 349. 

{a] Sulplusage in description is 
harmless. Morton v. Sloan, 275 P. 
223, 96 Cal.App. 747; White v. Wheel- 
er, 4 N.Y.S. 405, 51 Hun 573 [aff 25 
N.E. 952, 123 N.Y. 627). 

[b] Effect of including lands not 
delinquent.—W here the notice of sale 
embraces all the lands on which tax- 
es are assessed, and is not restricted 
to the lands on which taxes are un- 
paid, it is irregular and defective. 
Morehouse v. Bowen, 9 Minn. 314; 
Prindle v. Campbell, 9 Minn. 212. 

{c] Private alleyway described as 
lot.—An advertisement of tax sale is 
sufficient, although the property be a 
private alleyway and be termed a 
‘Jot’ in the advertisement, its bound- 
aries being properly given and no one 
being misled. Hill v. Williams, 65 A. 
413, 104 Md. 595. 

{d] Description fitting another 
tract in another state.—A description 
of land in a notice of tax sale is suf- 
ficient where the context of the no- 
tice shows clearly that land within 
the state is referred to, and there is 
but one tract in the state answering 
the description, although the descrip- 
tion would fit another tract situated 
in another state. Leigh v. Green, 90 
N.W. 255, 64 Neb. 533, 101 Am.S.R. 
592 [aff 24 S.Ct. 390, 193 U.S. 79, 48 Ly 
Ed. 623). 

[e] Injunction to restrain sale of 
property indefinitely described.—The 
fact that the property advertised for 
sale for delinquent taxes is so vague- 
ly and indefinitely described in the 
notice of sale that a purchaser there- 
of could take no perfect title does not 
constitute sufficient cause’ for enjoin- 
ing the sale at the petition of the 
owner. Burlington, ete., R. Co. y. 
Spearman, 12 Iowa 112. 

s7. Conners y. City of Lowell, 95 
412, 209 Mass. 111, Ann.Cas. 


Loan Co. vy. 


[§ 1596 


readily ascertained by looking at an official map, 


although uncertain without refer- 


ence to the map, is sufficient.** 

Statutes sometimes provide that so 
much of the land shall be sold as may be necessary 
to satisfy the taxes thereon,** and, under such a 
provision, an advertisement, so stating, sufficiently 
describes the quantity to be sold.*° 
of the acres in the tract is required to be given, such 
amount must be stated correctly ;4® where no such 
requirement exists, it has been held that a misstate- 
ment of the acreage will not limit the amount to 
be sold to the number of acres stated.*7 
taxes are due and delinquent on a whole or any 
smaller part of a section’ of land in one contiguous 
body belonging to the same owner, the tract’ should 
not be advertised in the smallest subdivisions, there- 
by creating unnecessary costs, but the whole tract 


If the number 


When 


1912B 627; Peo. v. Dedrick, 170 N.Y. 
S. 713, 184 App.Div. 915 [appeal dism 
125. N.E. 921, 227 NY. 608]. 

38. Third Dist. Land Co. v. Villa- 
vaso, 136 So. 2, 172 La. 917; Marque 
v. Kolwe, 5 La.App. 541; McDonald 
v. Fields, 2 La.App. 196; Twedt v. 
Hanson, 226 N.W. 615, 58 N.D. 571; 
Gibson v. Pekarek, 126 N:W. 597, 25 
S.D. 281, Ann.Cas.1912B 944 [aff 131 
N.W. 728, 27 S,D. 423]; Wolffarth v. 
De Lay, (Tex.Civ.App.) 142 S.W. 617. 

[a] Lot number.—Under Code 
(1918) c 31 §§ 6, 25 (§§ 1064, 1084), 
misdescription in sheriff’s advertise- 
ment of tax sale of a town lot by 
reference to it by the wrong number 
will not vitiate tax sale and deed.— 
Matheny v. Jackson, 98 S.E. 620, 83 
W.Va. 553. 


39. Ark.—Boswell vy. Jordan, 165 
S.W. 295, 112 Ark. 159. 
Minn.—Bidwell v. Coleman, 11 


Minn. 78. 

N.D.—Hackney y. Elliot, 137 N.W. 
433, 23 N.D. 373. ; 

Ohio.—Griefenkamp v. 26 
OhioCir.Ct.N.S. 177. 

Okl1.—Gilbert v. Conservative Loan 
& Trust Co., 280 P. 278, 138 Okl. 1. 
She a ee v. Harris, 4 Sneed 
vo . 

_{a]. House number.—Failure_ to 
give house number in advertisement 
of sale by sheriff under proceedings 
to sell for tax lien invalidates the 
sale, where the property is improved 
and the house numbers have been as- 
signed. Griefenkamp v. Cresap, 26 
OhioCir.Ct.N.S, 177. 

40. Hopkins v. Oliphant, 20 Ohio 
N.P.N.S. 399; Hopkins y. Bradbury, 
19 OhioN.P.N.S. 286. 

41. Larsen v. Dillenschneider, 126 
N.E. 368, 235 Mass. 56 f 

42. Peo. v. McGuire, 27 N.E. 967, 
126 N.Y. 419; National Bank of Com- 
merce of Seattle v. Davies, 191 P. 879, 
112 Wash. 106. 

43. Morton v. Sloan, 275 P. 223, 96 
Cal.App. 747; Veith v. Villavaso, 129 
So. 532, 170 La. 927. 

44. See statutory provisions, 

45. Schmoele v. Galloway Tp. Com- 
mittee, 44 N.J.Law 145. 

[a] Description stating “such un- 
divided portions as may he neces- 
sary.”—An advertisement which of- 
fers for sale a certain parcel of real 
estate, “for such undivided portions 
thereof as may be necessary,” in- 
validates a sale thereunder, aithough, 
in fact, the whole parcel is sold, since 
the tax collector is nowhere given any 
authority to sell an undivided inter- 
est in the land, so as to constitute 
the purchaser a tenant in common 
with the owner. Sanford vy. Sanford, 


Cresap, 


135 Mass. 314; Wall v. Wall, 124 
Mass. 65. 

46. Michie v. Mullins, 5 Hayw. 
(Tenn.) 90. 


47. Keyes v. State, 117 A. 166, 121 
Me. 306. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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should be advertised in a single description.§ 
Conformity to assessment. If the statute requires 
the description in the notice of sale to follow that 
in the assessment, it is imperative that this shall be 
done,*® but merely adhering to the description in 
the assessment roll will not make the notice valid 
if the land has been misdescribed therein,®° unless 
the owner himself has furnished the description to 
the assessors*! or rendered it valid by confirmatory 
action.>? . 
_ Due process of law. Notwithstanding the deserip- 
tion of the property may be erroneous, if the owner 
knows that his property is being subjected, he can- 
not complain that he is being deprived of it with- 
out due process of law.®* A notice which permits 
all persons interested to ascertain that land is to 
be subjected to sale to answer for taxes, and to 
appear and be heard, whether to be found within 
the jurisdiction or not, is due process of law.5* 
Cure of faulty description. A faulty description 
in the notice cannot be cured by verbal communi- 
cations made to bidders at the sale or by a correct 
description in the report of sale.5> 
[§ 1597] 6. Time and Number of Publications. 
The time prescribed by statute for the notice of 
sale is essential to its validity, and if the notice is 
given for anything less than the statutory time, the 
48. Cedar Rapids, etc., R. Co. v. 


Carroll County, 41 Iowa 153; Iowa 
R. Land Co. v. Sae County, 39 Iowa 
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the jurisdiction of the court, and a no- 
tice which permits all interested, who 
are ‘so minded,’ to ascertain that it is 
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proceedings are, in most jurisdictions, as fatally 
defective as if no notice at all had been given;>® 
but there is some authority holding that publication 
for a less period than required will not void the 
sale.°’ Where the statute requires a publication of 
the notice for so many weeks “successively,” or 
onee a week for a certain number of weeks, or a 
certain number of times within a limited number 
of days or weeks, it must be literally and exactly 
complied with, at the risk of invalidating the sale,** 
unless the omission of a week is due to a change 
in the date of publication of a weekly newspaper, in 
which case publication of the notice in successive 
issues will suffice.°® According to some authorities, 
where the requirement is of publication each week 
for a certain number of “successive” or “consecu- 
tive” weeks, the total number of days contained 
in those weeks must expire between the first publica- 
tion and the date of sale.*° According to other 
authorities the requirement is fulfilled when the pub- 
lication has been made during the required number 
of weeks, regardless of the number of days transpir- 
ing therein.*t Under statutes requiring publication 
once a week for a specified time or number af pub- 
lications, the notice need not be published on the 
same day of each week, the provision being inter- 
preted as meaning once each calendar week for the 
temas 


Okl1.—Smith v. Bostaph, 229 P. 1039, 
103 Okl. 258; Cadman v. Smith, 85 


124. 

49. Oliver v. Robinson, 58 Ala. 46; 
Gachet v. McCall, 50 Ala. 307; Brown 
v. Reeves, 68 N.E. 604, 31 Ind.App. 
517; Rougelot v. Quick, 34 La.Ann. 

' 123; Langley v. Batchelder, 46 A. 
1085, 69 N.H. 566 (statute applies to 
nonresident owners only). 

[a] Quantity.—Under statute re- 
quiring notice of sale shall describe 
lands as they are described on tax 
roll, where tax roll described land as 
less than a full quarter section, and 
gave number of acres, a notice of sale 
describing land as a full quarter sec- 
tion, without mention of acreage, is 
insufficient. Gibson v. Walters, 119 
P. 319, 86 Kan. 101 [aff 124 P. 168, 87 
Kan. 513]. 

50. See supra §§ 876-897. 

51. Lane v. Succession of March, 
33 La.Ann. 554. 

52. In re New Orleans, 25 So. 686, 
51 La.Ann,. 972. 

53. Ontario Land Co. v. Yordy, 29 
S.Ct. 278, 212 U:S.-152, 53 L.Ed. 449 
{aff 87 P. 257, 44 Wash. 239]. 

fa] Notice held  sufficient.—Tax 
proceedings resulting in_a tax sale 
and deed under which property 
marked ‘“‘Reserved” on an Official plat 

-was described as certain numbered 
blocks, not designated on the plat, 
but which would have borne such 
numbers if the tract reserved had 
been divided into blocks and lots and 
numbered in harmony with the num- 
bering of the rest of the tract, do not 
deprive the owner of his property 
without due process of law, where he 
not only has notice from the record, 
but notice in fact, that such property 
was listed and assessed for taxes un- 
der such description. Ontario Land 
Co. v. Yordy, 29 S.Ct. 278, 212 U.S. 
152, 53 L.Ed. 449 [aff 87 P. 257, 44 
Wash, 239]. 

54 Leigh v. Green, 24 S.Ct. 390, 
193 U.S. 79, 92, 48 L.Ed. 623. 

“The principles applicable which 
may be deduced from the authorities 
we think lead to this result: Where 
the State seeks directly or by author- 
ization to others to sell land for tax- 
es upon proceedings to enforce a lien 
for the payment thereof, it may pro- 
ceed directly against the land within 
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to be subjected to sale to answer for 
taxes, and to appear and be heard, 
whether to be found within the juris- 
diction or not, is due process of law 
within the Fourteenth Amendment to 
the Constitution.” Leigh v. Green, 
supra. 

55. Ronkendorff v. Taylor, 4 Pet. 
(U.S.) 349, 7 L.Ed. 882; Morristown 
v. King, 11 Lea (Tenn.) 669. ‘ 


56. Ala.—Lyon v. Hunt, 11 Ala. 
295, 46 Am.D. 216; Pope v. Headen, 
5 Ala. 433. 


Ark.—Martin v. McDiarmid, 17 S. 
W. 877, 55 Ark. 213; Townsend v. 
Martin, 17 S.W. 875, 55 Ark, 192. 

Cal.—Bernhard v. Wall, 194 P. 1040, 
184 Cal. 612;. Carpenter v. Shinners, 
41 P. 473, 108 Cal. 359. 

Ind.—Doe vy. Flagler, 1 Ind. 542. 

Ky.—Kentucky Lands Iny. Co. v. 
Wilhoit, 148 S.W. 45, 146 Ky. 618; 
Kentucky Lands Inv. Co. v. Simmons, 
143 S.W. 43, 146 Ky. 588. 


Minn.—Morehouse vy. Bowen, 9 


Minn. 314; Prindle v. Campbell, 9 
Minn. 212. 

Miss.—Caston v. Caston, 60 Miss. 
475. 

N.H.—Mowry v. Blandin, 4 A. 882, 
64 N.H. 8; Schoff v. Gould, 52 N.H. 
512. 


N.J.—State v. Newark, 36 N.J.Law 
288 [aff 44 N.J.Law 648]. 

N.M.—Blackwell v. Albuquerque 
First Nat. Bank, 63 P. 43,10 N.M. 555, 

Okl.—Fickel v. Webb, 293 P.:206, 
146 Okl. 16. 

Tenn.—Finley v. Gaut, 8 Baxt. 148. 

57. Wood v. Birtle, 4 Man. 415 [su- 
perseding Gemmel v. Sinclair, 1 Man. 
$5]; Excelsior Min. Co. v. Lochead, 
35 Ont.L. 154, 9 Ont.W.N. 285; Con- 
nor v. Douglas, 15 Grant Ch. (Ont.) 
456; Kempt -v. Parkyn, 28 U.C.C.P. 
(Ont.) 123; McLaughlin v. Pyper, 29 
U.C.Q.B. (Ont.) 526. 

58. U.S.—Early v. Homans, 16 
How. 610, 14 L.Ed. 1079; Martin v. 
Barbour, 34 F. 701 [aff 11 S.Ct. 944, 
140 U.S. 634, 35 L.Ed. 546]. 

Dak.—Wambole v. Foot, 2 N.W. 239, 


2 Trak. 1. 

La.—Worman y. Miller, 1 MceGloin 
158. 

N.D.—Dever v. Cornwell, 86 N.W. 
2272 VOo ND. 123. ‘. 


Ohio.—Magruder v. Esmay, 35 Ohio 


P. 346, 15 Okl. 633. 

Or.—O’Hara v. Parker, 39 P. 1004, 
27 ‘Or. 156. 

S.D.—Bandow v. Wolven, 107 N.W. 
204, 20 S.D. 445 [mod 120 N.W. 881]. 

[a] Publication of notice and le- 
gal ‘notice distinguished.—Each pub- 
lication is complete when the news- 
paper is issued and distributed, but 
the legal notice may not be effected 
until a certain number of publica- 
tions have been made and sometimes 
not until the lapse of a specified time 
after the publication. Kipp v. Col- 
lins, 23 N.W. 554, 33 Minn, 394. 

Computation of time see Time § . 

59. Cass v. Bellows, 31 N.H. 501, 
64 Am.D. 347. 

[a] In Manitoba the fact that the 
advertisement cannot be made for the 
prescribed period due to a change in 
publication of the paper will not con- 
stitute the advertisement that is 
made a sufficient compliance with the 
statute, but this will not render the 
sale void. Wood v. Birtle, 4 Man. 415 
[superseding Gemmel v. Sinclair, 1 
Man. 85]. i 

60.. U.S.—Early v. Homans, 16 
How. 610, 14 L.Hd. 1079: Martin v. 
Barbour, 34 F. 701 [aff 11 S.Ct. 944, 
140 U.S. 634, 35 L.Ed. 546]. 

Ark.—Shultz v. Carroll, 248 S.wWw. 
261, 157 Ark. 208; Martin v. McDiar- 
mid, 17 S.W. 877, 55 Ark. 213; Town- 
send v. Martin, 17 S.W. 875, 55 Ark. 
192; Pennell v. Monroe, 30 Ark. 661. 

Dak.—Wambole v. Foot, 2 N.W. 239, 
2 Dak, 1. 

Ga.—Bentley v. Shingler, 36 S.E: 
935, 111 Ga. 780. 


N.D.—Dever v. Cornwell, 86 N.W. 
227, 10 N.D. 128. 
Okl.—Sarkeys v. Lee, 300 P. 383, 


149 Okl. 287; Smith v. Bostaph, 229 
P:! 1039, 103 OklI.. 258; Cadman vy. 
Smith, 85 P. 346, 15 Okl. 633. 

Or.—O’Hara v. Parker, 39 P. 1004, 
27 Orai156:. 

Wis.—Bouchier v. Hammer, 123 N. 
W. 132, 140 Wis. 648. 

61. Townsend v. Brown, 67 So. 869, 
69 Fla. 155; Tidd v. Grimes, 71 P. 
844, 66 Kan. 401; Ebaugh v. Mulli- 
nax, 18 S.E. 802, 40 S.C. 244; Alex- 
ander v. Messervey, 14 S.H. 854, 35 
S.C. 409. 
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requisite period of time,*? but the successive pub- 
lications must continue in the same newspaper.°* 
In the absence of evidence to the contrary, the 
printed date of the paper is generally to be regarded 
as the date of publication,®+ but, if evidence 1s 
introduced which proves that the paper was not 
published on the printed date, the actual date of 
publication governs.*® The notice must not be pre- 
maturely begun.°*- Whether the period required for 
publication must immediately precede the date of 
the sale is dependent on the wording of the-partic- 
ular statute involved,®* and, where there is no ex- 
press provision relative to this matter, there is some 
authority holding that it must so precede,®* while 
other authority holds that it is not necessary.°® In 
the absence of a ‘requirement that the ‘period of 
publication terminate before the date of sale, if 
the last publication is made on the day of the sale, 
it is clear that it must actually be made before the 
hour fixed for the sale, otherwise it cannot be 
counted ;*® and this is true, even though the sale 
is actually made after the publication.*1 An extra 
publication, made after the prescribed period is com- 
pleted, is not counted in determining whether a 
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tion and. date of sale.72 Two attempts at adver- 
tisement, both irregular on account of the time, 
cannot be coupled together.so as to authorize a 
sale.7% y 

[§ 1598] 7. Posting of Notices. A statute requir- 
ing the notices of tax sales to be posted at certain 
places, or at public and conspicuous places in the 
county, is mandatory, and failure to obey its di- 
rections will, invalidate the sale.** However, it is 
not necessary to post a notice within the limits 
of an uninhabited place.7> The notices must be 
posted at the time prescribed by statute or at the 
required interval before the day of sale,’° and, if 
the statute itself designates the particular places 
where the notices are to be posted, it must be shown 
that the requirement was exactly followed.77 If 
the direction is that the posting shall be at “public” 
places, it is a question of fact whether or not a 
given house or place was “public” in this sense, the 
answer depending not alone om the character of the 
building or place, but also on the popular habit of 
resorting thereto or the reverse, and on its com- 
parative publicity with reference to the other houses 
or buildings in the place.*® 


sufficient interval elapsed between 


62. Ronkendorff v. Taylor, 4 Pet. 
(U.S.) 349, 7 L.Ed. 882; Bentley v. 
Shingler, 36 S.E. 935, 111 Ga. 780; 
Keife v. La Salle Realty Co., 117 So. 
‘588, 166 La. 553; Hansen v. Mauber- 
ret, 28 So. 167, 52 La.Ann. 1565; In re 
New Orleans, 27 So. 592, 52 La.Ann. 
1073; Wood vy. Knapp, 2 N.E. 632, 100 
INR 00; 

63. Cannon vy. Gorham, 71 S.E. 142, 
136 Ga. 167. Ann.Cas.1912C 39. 

64. Schoff v. Gould, 52 N.H. 512. 

65. Wood v. Birtle, 4 Man. 415. 

66. Person v. O’Neal, 32 La.Ann. 


228. \ 
4 [a] Publication before time per- 
mitted for sale.—Under a statute 
providing “that after 20 days from 
the date of any tax judgment, if the 
amount therein charged shall not 
have been paid, the county auditor 
shall sell,” the county auditor can 
commence publication of notice with- 
in the twenty days. Everett v. Boy- 
ington, 138 N.W. 45, 29 Minn. 264. 

67. See statutory provisions; 
cases infra this note. 

[a] Statute construed.—A statute 
prescribing that the advertisement 
shall be published three successive 
weeks, beginning eight weeks before 
the sale, does not require exactly 
eight weeks. If it is more than that 
time there is an evident compliance 
with the statute. Smith v. Messer, 
17 N.H. 420. 

[b] Requirement that after cer- 
tain date tax collector shall advertise 
the land for sale vests the collector 
with discretion as to when the publi- 
cation shall begin, providing it is 
made for the prescribed period be- 
fore the date of sale. Miller vy. Delta, 


and 


ete., Land Co., 20 So. 875, 74 Miss. 
110. 
[ec] Requirement that collector ad- 


vertise property ‘‘on or before” a cer- 
tain day, publication to be made for 
three weeks successively, is interpret- 
ed to mean that only the first publica- 
tion need take place before that day. 
French v. Spalding, 61 N.H. 395. 

68. Delogny v. Smith, 3 La. 418. 

[a] Reason for rule.—If the peri- 
od for publication need not immedi- 
ately precede the sale, notice might 
be given at any time, and at so great 
an interval of time as to render nu- 
gatory nearly all the objects to be at- 
tained by advertising. Delogny y. 
Smith, 3 La. 418. 

69. Watkins v. Inge, 24 Kan. 612; 
Colman vy. Shattuck, 62 N.Y. 348 [aff 


the last publiea- 


2 Hun 497, 5 Thomps.&C. 34]; Buhler 
v. Hysell, 132 BP. 140,°37 Okl. 392. 7 

[a] Notice completed one day too 
soon will not invalidate the sale 
where it has been given for the statu- 
tory period and the correct date of 
sale has been named in the notice. 
par hate v. Shipley, 38 A. 932, 86 Md. 


70. Buckingham vy. Negrotto, 41 
So. 54, 116 La. 737; In re Lindner, 37 
So.. 720, 113 Ta. 172. 

[a] Statute relating to afternoon 
paper.—A statute providing that a 
notice is valid if the last publication 
is made in a paper issued on the after- 
noon preceding the date of sale does 
not mean that the last advertisement 
must appear on the day preceding the 
sale. Keife v. La Salle Realty Co., 
117 So. 588, 166 La. 553; Young Men’s 
Christian Ass’n v. City of New Or- 

71. ‘Buckingham vy. Negrotto, 41 
So. 54, 116 La. 737. 

'72. Johnson v. Turon, 3 La.A. (Or- 
leans) 446; De Graftenreid v. Casaus, 
190 P. 728, 26 N.M. 216. 

73. Scales y. Alvis, 12 Ala. 617, 46 
Am.D, 269. 

[a] Change during publication.— 
Where a change is made in a delin- 
quent tax notice during the publica- 
tion, but such notice is published for 
the required time and either form of 
notice taken alone would be sufficient 
to uphold a sale made thereunder, 
such change is not material or mis- 


leans, 123 So. 363, 11 La.App. 360. 


leading. Ireland v. George, 21 P. 776, 
41 Kan, 751. 
74. Md—Baumegardner vy. Fowler, 


34 A. 537, 82 Md. 631. 

Mo.—Keene v. Barnes, 29 Mo, 377. 

N.H.—Cahoon vy. Coe, 57 N.H. 556. 

Tex.—Yenda v. Wheeler, 9 Tex. 408. 

Wis.—Pedro v. Grootemaat, 183-N. 
W. 158, 174 Wis. 412; Ramsay v. 
Hommel, 31 N.W., 271, 68 Wis. 12; 
Iverslie v. Spaulding, 32 Wis. 394. 

[a] Officer may act by deputy.— 
The tax collector is not required per- 
sonally to post the notices of sale of 
land for taxes, but may do so by 
deputy. Lynch v. Donnell, 15 S.W. 
927, 104 Mo. 519. : 

[b] What is reasonable notice.— 
In the absence of express statutory 
requirements, a notice by the county 
treasurer of the sale of land for taxes 
posted at the courthouse, county 
treasurer’s office, and other public 
places -at the county seat, one week 
before the day of sale, is reasonable 
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and sufficient notice. Clark v. Mow- 
yer, 5 Mich. 462. 

75. Wells v. Jackson Iron Mfg. Co., 
47 N.H. 235, 90 Am.D. 575; Wells v. 
Burbank, 17 N.H. 3932. 

[a] What constitutes habitation 
sufficient for posting.—If a place is 
inhabited only to the extent of six 
dwelling houses, the'statutory notice 
must be posted. Cahoon v. Coe, 57 
N.H. 556 [rev 52 N.H. 518]. 

76. Morehouse v. Bowen, 9 Minn. 
314; Prindle vy. Campbell, 9 Minn. 212; 
Blackwell v. Albuquerque First Nat. 
Bank, 63 P. 48, 10 N.M: 555; Ward v. 
Walters, 22 N.W. 844, 63 Wis. 39. 

[a] Posting on Sunday.—The fact 
that the physical act of posting took 
place on Sunday will not invalidate 
the sale if, excluding that Sunday, 
the length of time required for post- 
ing is sufficient. Pelton vy. Muntzing, 
131 P. 281, 24 Colo.App. 1. 

77. Norris v. Kelsey, 130 P. 1088, 
23 Colo.App. 555; Olson v. Phillips, 83 
N.W. 189, 80 Minn. 3839; Keene v. 
Barnes, 29 Mo. 377; Morrow v. 
Lander, 45 N.W. 956, 77 Wis. 77; Hil- 
gers v. Quinney, 8 N.W. 17, 51 Wis. 
62; Iverslie v. Spaulding, 32 Wis. 394; 
Jarvis v. Silliman, 21 Wis. 599. 

[a] Posting notice on inside door 
of treasurer’s office complies with a 
statute requiring notice of a tax sale 
to be posted in some conspicuous 
place in the treasurer’s office. Allen 
v. Allen, 91 N.W. 218, 114 Wis. 615. 

[b] Posting on bulletin board at 
courthouse door complies with the 
statutory requirement that the notice 
be posted on the door. Hoskins v. 
ioe Land Co., 96 N.W. 977, 121 Iowa 

[c] Notice need be conspicuously 
posted only when the method of post- 
ing is adopted instead of notice by 
publication. Crouch v. Shafer, 169 
PHLOLI! We Cal 4b 4e 

[d] Where tract previously em- 
braced several lots but was assessed 
as one entire lot, the notice of tax 
sale need be placed only on some por- 
tion of the entire tract. Winter v. 
O’Neill, 142 A. 263; 155 Mad. 624. 

78. Tidd v. Smith, 3 N.H. 178; 
Bouchier vy. Hammer, 123 N.W. 132, 
140 Wis. 648. And see cases infra 
this note.- 

_ [a] Mlustrations.—(1) Places des- 
ignated by a municipal ordinance as 
the places for posting notices and 
customarily used for that purpose are 
public places. Lynch v. Donnell, 15 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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proof the statute may require as to the publication | 


or posting of tax sale notices, it must. be complied 
with, at least substantially, or the sale will be in- 
valid or may be invalidated.7® Ordinarily, if the 
statute appoints the evidence by which the fact of 
giving notices .shall be proved, and directs how it 
shall be made and how recorded or preserved, such 
preappointed evidence is exclusive, and the lack of 
it cannot be supplied by parol or other evidence,®® 
but a statute merely making a proper affidavit evi- 
dence that notice was given does not exclude proof 
by other evidence.*! The prescribed method of 
proof is usually an affidavit made and recorded by 
an officer or by the printer in whose paper the ad- 
vertisement was published, with a copy of the 
advertisement or newspaper annexed thereto.8? If 
the statute calls for an affidavit of both the printer 
and the county treasurer, certifying the same facts, 
an omission by the county treasurer to file his af- 
fidavit has been held to be not fatal to the validity 
of the sale, the publication being sufficiently prov- 
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ed.°3 The affidavit need contain only the informa- 
tion specified in the statute to be given.8* Where 
it is required that the compliance of the advertise- 
ment with the statutory requisites be shown, the 
manner of compliance must be specifically set out,?% 
and general statements that the advertisement was 
“duly” made or published “according to law” or “in 
accordance with the statute” and similar conclusions 
of law are insufficient;*® but the affidavit need not 
aver in terms that which it sets out as facts.87 The 
affidavit will be sufficient, even though necessary 
information is omitted from the recitals therein, if 
such information can be supplied by reference to 
an attached advertisement or newspaper,®® or if 
it is of a nature of which the court will take ju- 
dicial notice.*® If no statutory period is prescribed, 
affidavits may be filed at’any time when it becomes 
necessary to prove the facts of publication and no- 
tice;°° but the absence of the affidavit is prima 
facie proof that the requisite notices of sale had 


\ 


store in a village and a post office 
are public places. Hart v. Smith, 44 
S.W. 927, 104 Mo. 519. (2) Post of- 
fices and hotels are prima facie pub- 
lic places. Hoitt v. Burnham, 61 N. 
H. 620. (3) A private dwelling house 
may be a public place if the settle- 
ment consists wholly of dwellings. 
Cahoon v. Coe, 57. N.H. 556. (4) A 
Wis. 213. (5) A post office, printing 
office, real estate office, grocery store, 

and hotel are in a fair sense public 
~ places, and should be regarded as 
such until proved otherwise. Martin 
v. Woodbridge Tp. .Middlesex County, 
101 A. 418, 90 N.J.Law 414 [rév on 
Peer, grounds 103 A. 170, 91 N.J.Law 

79. U.S.—Dick v.. Foraker, 15 S.Ct. 
124, 155 U.S. 404, 39 L.Ed. 201; Mar- 
tin v. Barbour, 11 S.Ct. 944, 146 U.S. 
634, 35 L.Ed. 546 [aff 34 F. 701]. 

Ark.—Hampton v. Dodd, 42 S.W. 
(2d) 224;: Osceola Land Co. v. Chi- 
cago Mill, ete., Co., 103 S.W. 609, 84 
Ape. Te 

Colo.—American Bord & Invest- 
ment Co. v. Hopkins, 104 P. 1040, 46 
Colo. 460; ‘Mitchell v. Knott, 95 P. 
335, 43 Colo. 135; Charlton v. Kelly, 
50 P. 1042, 24 Colo. 273; Morris v. 
St. Louis Nat. Bank, 29 P. 802, 17 
Colo. 231; Eagan v. Mahoney, 174 P. 
1119, 24 Colo.App. 285 [superseding 
op 134 P. 156]; Norris v. Kelsey, 130 
P. 1088, 23 Colo.App. 555. 

Kan.—Upham v. Cheeseman, 254 P. 
404, 123 Kan. 59; Grinstead v. Cooper, 
95 P. 401, 77 Kan. 778. 

Or.—Rafferty v. Davis, 102 P. 305, 
54 Or, 77. 

Pa.—Luffborough  v. 16 
Serg.&R. 351. 

Vt— Clark v.. Tucker;..6°-Vt. 181. 

Wis.—Pedro v. Grootemaat, 183 N. 
W. 153, 174 Wis. 412; Myrick v. 
Kahle, 97 N.W. 506, 120 Wis. 57; Hiles 
v. Cate; 43 N.W. 802, 75 -Wis. 91; 
Ramsay v. Hommel, 31 N.W. 271, 68 
Wis. 12. 

[a] Requirement that affidavits of 
posting be filed in the town clerk’s 
office within ten days after the sale 
is complied with if the certificate of 
posting is sworn to before that time. 
Drew v. Morril, 62 N.H. 23. 

{b] Premature filing.—Under St. 
(1915) §§ 1132, 1141, requiring treas- 
urer to file affidavits with county 
elerk after tax sale, and § 1176, mak- 
ing tax deed presumptive evidence of 
regularity, that treasurer filed affi- 
davit of publication before instead of 
after sale does not affect validity of 
deed.. Baker Land & Title Co. v. Bay- 
field County Land Co., 156 N.W. 459, 
162 Wis. 471. ; 

[c] What law governs.—Rev. St. 
(1908) § 5709, relating to affidavit of 
publisher of tax notices, did not re- 
peal Rev. St. (1908) §§ 3931, 3933, and 


Parker, 


an affidavit of publication must con- 
tain the requirements of both stat- 
utes to be. sufficient. Gilbreath v. 


Vv. 


Doe, 132 P. 1146, 24 Colo.App. 205. 

Cross references: 

Failure to file with report or return 

see infra § 1646. 

Proof of publication in tax judg- 

ments see supra § 1550. 

Tax deeds as evidence see infra §§ 

1948-1972. 

60. Ark.—Martin y. Ailard, 17 S. 
W.. 878, 55 Ark. 218. 

Colo.—Sternberger v. Moffat, 99 P. 
560, 44 Colo. 520, 130 Am.S.R. 140; 
Herr v. Graden, 81 P. 242, 33 Colo. 
527; Charlton v. Kelly, 50 P. 1042, 24 
Colo. 273: Rustin v. Merchants’, etc., 
Tunnel Co., 47 P. 300, 23 Colo. 351. 

Mo.—Gomfort v. Ballingal, 35 S.W. 
609, 134 Mo, 281. 

N.J.—Jones v. Landis Tp., 13 A. 
251, 50 N.J.Law 374. 

Pa.—Luffborough Parker, 16 
Serg.&R. 351. 

Wis.—Hilgers v. Quinney, 8 N.W. 
17, 51 Wis. 62; Iverslie v. Spaulding, 
32 Wis. 394. 

[a] Effect of parol statements by 
person who made affidavit.—State- 
ments by the treasurer that, at the 
time he filed the affidavit, he had no 
personal recollection of the publica- 
tion and posting will not impair the 
affidavit’s conclusiveness. Stern- 
berger v. Moffat, 99 P. 560, 44 Colo. 
520. 

[b] Effect of unnecessary a/ffi- 
davit.—W here the statute requires an 
affidavit of publication by the pub- 
lisher of the newspaper and an affi- 
davit of posting by the county treas- 
urer, a certificate of the treasurer re- 
lating to publication is extrajudicial 
and should be disregarded. Pelton vy. 
Muntzing, 131 P. 281, 24 Colo.App. 1. 

81. Southworth v. Edmands, 25 N. 
EB. 106, 152 Mass. 203, 9 L.R.A. 118.- 

82. See statutory provisions. .- 

[a] Omission of notary to attach 
his official seal to an affidavit of pub- 
lication sworn to before him renders 
the affidavit worthless. Rafferty v. 
Davis 02) Ps 7305,.04 Or. ir. 

{b] Affidavit of publisher’s fore- 
man is sufficient proof of publication 


of notice of sale under a statute re- 
quiring the printer or publisher. to 
transmit ‘an’ affidavit. ELerr: a We 
Graden, 148 P. 863, 59 Colo. 372 [rev 
127 P. 319, 22 Colo.App. 511]. 

g3. Stout v. Coates, 11 P..151, 35 
Kan, 382. ’ 

84 Newport Sav. Bank v. Bliss, 
114° A. 742, 80 N.H. 108; Chandler v. 
Spear, 22 Vt. 388. ‘ 

[a] Proof that notices remained 
poested.—he certificate of the tax 
collector need not show that the no- 
tices remained posted for the statu- 
tory period, a recital showing that 


] 


they were posted at the beginning of 
that period being sufficient. -Lynch 
v. Donnell, 15 S.W. 927, 104 Mo. 519. 

85. Colo.Lambert+ v. Shumway, 
85 P. 89, 36 Colo. 350; Rustin v. Mer- 
chants’, etc., Tunnel Co., 47 P. 300, 
23 Colo. 351; Paine v. Palmborg, 79 
P. 330, 20 Colo.App. 432. 

Ga.—King vy. Sears, 18 S.E. 830, 91 
Giaescovints 

Me.—Bowler v. Brown, 24 A. 879, 
gee: 376; Tolman v. Hobbs, 68 Me. 

Md.—Prince George’s 
Clarke, 36 Md. 206. 

Wis.—Myrick v. Kahle, 97 N.W. 506, 
120 Wis. 57;, Morris v. Carmichael, 
31 N.W. 483, 68 Wis. 133; Ramsay v- 
Hommel, 31 N.W. 271, 68 Wis. 12. 

[a] Affidavit that “similar” adver- 
tisement was published.—An affidavit 
that the accompanying advertisement 
was published in the county paper 
and a “similar” advertisement in the 
state paper does not show a compli- 
ance with the statutory requisites of 
notice, since “similar” can mean “ex- 
actly corresponding” or ‘resembling 
in many respects.” °* Stowell v. 
Blanchard, 119 A. 866, 122 Me. 368. 

86. American Bond & Investment 
Co. v. Hopkins, 104 P. 1040, 46 Colo. 
460; Morris v. St. Louis Nat. Bank, 
29 P. 802, 17 Colo. 231; Wells v. Bur- 
bank, 17 N.H. 393; Nelson v. Pierce, 6 
N.H. 194; Wisconsin Cent. R. Co. v. 
Wisconsin River Land Co., 36 N.W. 
837, 71 Wis. 94. 

87. Bouchier v.-Hammer, 123 N.W. 
132, 140 Wis. 648. 

{a] TIllustration.—An affidavit of 
posting, after naming the places 
where the notice was posted, need not 
aver in terms that such places were 
“public places.’ Bouchier v. Ham- 
mer, 123 N.W. 1382, 140 Wis. 648.’ 

838. Chippewa River Land Co. v. 
J. L. Gates Land Co., 94 N.W. 37, 95 
N.W. 954, 118 Wis. 345. y 

89. Bellows v. Elliot, 12 Vt. 569. 

[a] Name of state.—It is not nec- 
essary for the affidavit to name the 
state in which the town where the ad- 
vertisement was printed is located, as 
the court will take judicial notice of 
that fact. Bellows v. Elliot, 12 Vt. 569. 

90. Sternberger v. Moffat, 99 P. 
560, 44 Colo. 520, 1830 Am.S.R. 140; 
Bertha Gold Min., etc., Co. v. Burr, 
73 P. 36, 31 Colo. 264; Herr v. Graden, 
127 P. 319, 22 Colo.App. 511 [rev on 


County v. 


other grounds 148 P. 8638, 59 Colo. 
372]. 
[a] Where time is prescribed for 


tax collector’s guidance, an absence 
of evidence that the newspapers were 
filed within the prescribed time will 
not atfect the legality of the sale. 
Smith v. Messer, 17 N.H. 420. 

Time for filing report of sale see 
infra § 1645. 
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not been given.®1 It has been held that an affida- 
vit, once filed, cannot be amended,®? but there is 
also authority holding that the court may allow it 
to be amended or supplemented although the recitals 
in such amendment may be impeached by parol 
testimony, since it is not to be regarded as a public 
record.®? Failure of the printer to file proof of 
publication within the prescribed time will not in- 
validate the sale where the statute affixes the pen- 
alty as loss of fee for that omission.°* After proper 
proofs of the publication are duly made and filed, 
their subsequent loss cannot invalidate the tax 
sale,®® parol testimony being admissible to ascertain 
whether the proof was originally made and depos- 
ited as the statute requires.°* If the manner of 
proof is not prescribed by statute, an affidavit of 
an officer together with a copy of the advertisement 
will constitute sufficient proof, but neither alone is 
sufficient.®7 

[§ 1600] I. Mode and Conduct of Sale**8—1. 
Officers Authorized To Sell.°® As a general rule, it 
is essential to the validity of a tax sale that it be 
made by the officer designated by law for that pur- 
pose,’ and it has been held that an order of a county 
court cannot confer authority to sell on another 
officer.2 Sale may be made by a deputy of such 
an officer under statutory authority,* but a clerk 
is not-authorized to act under an authority to the 
officer to act by deputy. Where the sheriff is made 
by statute the tax collector, he may sue as collector 
and sell on execution as sheriff.° It is a mere ir- 
regularity, not invalidating an otherwise valid sale, 
that the auditor instead of the treasurer makes the 
sale where the statute requires the treasurer to sell 
and the auditor to attend the sale as clerk. A sale 
made by an auctioneer under the direction of the 

91. American Bond & Investment 
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532, 35 Kan. 196; Hoffman v. Pack, 81 6. 


[§§ 1599-1600 


‘officer required by statute to conduct the sale has 


been sustained.? A valid tax sale may be made 
by an officer de facto,’ but it has been held that 
it is necessary that he shall have taken the official 
oath of his office.® An. officer cannot, as a general 
rule, make a valid sale for taxes after his term 
has expired and his successor has qualified, although 
the taxes were assessed and became delinquent dur- 
ing his term.1° However, it has been held that, if 
the collector for a particular year is the only officer 
authorized to collect the taxes for that year, he 
alone can’ make the sales, although his term of 
office expires before the sale,!+ but, if the collector 
making the levy has died or been removed from 
office or otherwise disqualified, the collector in office 
can complete the execution of the process.” 
Inclusion of territory in’ new county. Where 
there is express statutory provision that the of- 
ficers of the original county shall have authority 
to sell lands for taxes, which, after the assessment 
of taxes, were included within the bounds of a 
new county, the officers of the original county can- 
not be enjoined from making the sale of such lands.1* 


Under a statute which provides that all lands re- | 


turned to the county treasurer on which the taxes 
had not been paid within a certain time shall be 
subject to sale, a sale, by the treasurer of the orig- 
inal county, of lands returned delinquent to him 
is valid, although the lands were included in a 
new county after the date they were returned de- 
linquent.t* If one county is attached to another 
for revenue purposes, it has been held proper, in 
the absence of an express statute to the contrary, 
for the officers of the original county to sell the 
land returned to them delinquent, although before 
the sale the counties had ceased to be attached for 


Co. v. Hopkins, 104 P. 1040, 46 Colo. 
460; Bertha Gold Min., ete:, Co. v. 
Burr, 73 P. 36, 31 Colo. 264. 

92. Myrick v. Kahle, 97 N.W. 506, 
120 Wis. 57. 

93. Gardner v. Cherry, 116 P. 1127, 
51 Colo. 150. 

94. Chippewa River Land Co. v. J. 
L; Gates Land Co., 94 N.W. 37, 95 N. 
W. 954, 118 Wis. 345; Allen v. Allen, 
91 N.W. 218, 114 Wis. 615. 

95. Herr v. Graden, 81 P. 242, 32 
Colo. 527; Davis v. Harrington, 10 P. 
532, 35 Kan. 196; Hoffman v. Pack, 
81 N.W. 934, 123 Mich. 74. See Vance 
v. Schuyler, 6 Ill. 160 (holding provi- 
sion as to deposit of advertisement 
and preservation of as record direc- 
tory). ; 

[a] Subsequent destruction.—Al- 
though affidavits showing a valid sale 
when filed with the county clerk were 
destroyed, their original contents 
may be established by the best evi- 
dence obtainable. Caseville Inv. Co. 
v. Berg, 229 N.W. 532, 201 Wis. 144. 

{b] Failure of county clerk to 
record affidavits (1) and notices, as 
required by St. (1927) § 74.48, does 
not defeat the tax deed, where all 
other requirements had been met, 
such statutory provision being mere- 
ly directory. Caseville Inv. Co. v. 
Berg, 229 N.W. 532, 201 Wis. 144. (2) 
Where a copy of a printed adver- 
tisement of a tax sale is filed with 
the clerk, with proof of publication, 
his failure to transcribe the adver- 
tisement in a record book, under 
Gen. St. (1906) § 558, does not render 
the tax deed void. Shomaker v. J. S. 
Betts Co., 60 So. 117, 64 Fla. 466. 

96. Herr v. Graden, 81 P. 242, 33 
Colo. 527; Davis v. Harrington, 10 P. 


N.W. 934, 123 Mich. 74. 
nies Thevenin v. Slocum, 

[a]. Omission of jurat from affi- 
davit of the printer will not impeach 
the sheriff's deed, where there is no 
statutory provision requiring proof 
of publication by an affidavit of the 
printer. Gibson v. Walters, 119 P. 
319, 86 Kan. 101 [aff 124 P. 168, 87 
Kan, 513]. 

98. Resale by state or county see 
infra §§ é 

99. Appointment, qualification, and 
tenure of tax collectors generally see 
supra §§ 1294-1300. “ 
ey Cal.—Smart v. Peck, 2 P.(2d) 


Ferner es v. Chamberlain, 97 Ill. 


16 Ohio 


La.—Thompson v. Rogers, 4 La, 9. 
Mich.—Peo. v. St. Clair County, 30 
Mich. 388. 

Ohio.—Garretson v. Hart, 1 Ohio 
Dec. (Reprint) 265, 6 West.L.J. 315. 

Pa.—McCoy v. Turk, 1 Penr.&W. 
499; Davis v. Rocks Coal and Coke 
Company, 21 Pa.Dist. 649. 

[a] Although tax fieri facias was 
transferred to a third person, a city 
marshal of Atlanta was not thereby 
divested of authority under an ordi- 
nance to levy execution and sell land 
thereunder. McDaniel v. Thomas, 133 
S.E. 624, 162 Ga. 592. 

AP esate ai of officer see supra § 
Hire Twombly v. Kimbrough, 24 Ark. 

3. Jones County Land Co. v. Fox, 
83 So. 241, 120 Miss. 798; Friedman y, 
Craig. 87 SB. 361 1 wives vaas. 

4 Hall v. Collins, 76 N.W. 72, 117 
Mich. 617. 

5. Webster v. Smith, 78 Mo. 163. 


1 


oo 


*By HAROLD J. GILBERT (§§ 1600-1614), 


Gable v. Seiben, 36 N.E. 844, 137 
15a boo bse 

7. Hypes v. Nelson, 114 N.E. 459, 
63 Ind.App. 304. 

8 Watkins v. Inge, 24 Kan. 612. 
See supra § 1299. 

De facto officers generally see Offi- 
cers §§ 366-379. 

9. Baker v. Webber, 67 A. 144, 102 

Me. 414; Gould v. Monroe, 61 Me. 544; 
Payson v. Hall, 30 Me. 319. 
_ [a]. Reason for rule.—‘One in- 
jured by the misconduct of a collector 
of taxes cannot be protected by a re- 
sort to his official bond for redress, 
that having been made for the se- 
curity of the town alone... . The 
taxpayer is entitled to have his inter- 
ests protected in the sale of his prop- 
erty by the obligations imposed by 
the official oath.” Payson v. Hall, 30 
Me. 319, 325. i 

10. Cal.—Fremont v. Boling, 11 
Cal. 380. 

Ky.—Com. v. Masonic Temple Co., 
13 S.W. 121, 89 Ky. 658, 11 Ky.L. 982. 

Md.—Baltimore, County Com’rs vy. 
Hunter, 118 A. 149, 141 Md. 133; Du- 
eu v. Perkins, 26 A. 1085, 77 Md. 

N.J.—Voorhees v. Anglésea, 65 A. 
838, 74 N.J.Law 377. 

Pa.—Cuttle v. Brockway, 32 Pa. 45. 

Tex.—Bryan v. Harvey, 11 Tex. 311. 


Va.—McCullough vy. Hunter. 19 S.' 


E. 776, 90 Va. 699. 
Ont.—MecMillan yw. 
U.C.Q.B. 454. 
11. Twombly vy. 
Ark. 459. 
Ae Hogins v. Brashears, 13 Ark. 


13. Stafford v. McDonald, 115 S.E. 
72, 154 Ga. 637. 


14 Austin w Holt, 32 Wis. 478. 


McDonald, 26 
Kimbrough, 24 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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revenue purposes.*® However, undér a statute 
which provided that the auditor should certify the 
real estate for sale to the sheriff of the county in 
which it was situated, the sale has been held in- 
valid if, by mistake, the lands were certified to the 
sheriff of the original county.!® 

[§ 1601] 2. Conduct of Sale in General.17 In the 
absence of express provision in the statutes as to 
the manner in which a tax sale shall be conducted, 
it is governed by the rules applicable generally to 
judicial or execution sales.18 The officer’s power 
to sell, being a naked power not coupled with any 
estate or interest of his own; is strictly construed,!® 
and must be exercised in conformity to the statute 
creating it.2° So a sale is invalid where made in 
violation of a statutory requirement that it be for 
eash*! and at auction.?? It is the officer’s duty 
to see that the sale is public and open to all com- 
petitors,?* and the sale will be invalidated where 
his conduet tends to stifle competition or sacrifice 
the property.2* ‘Minor informalities or irregulari- 
ties, not jurisdictional, nor of a nature to injure 
the rights of anyone concerned or to deprive the sale 
of the character of a free and open competition, 
will not invalidate the sale.*® A sale which is con- 
ducted legally is not affected by a fraud contem- 
plated by the selling officer, of which the purchase 
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mission, a private sale of lands for taxes is void,?7 
but in some jurisdictions there are statutes permit- 
ting a private sale of land which has already been 
offered at public sale for taxes, and which remains 
unsold for lack of bidders.?8 If in such statute 
there is a provision that the officer must make a 
return stating what lands remain unsold, a failure 
to make such return will avoid the private sale.?® 

Auctioneer acting as agent for purchaser. It 
is an irregularity in the manner of sale if the officer 
conducting it strikes off the land to a person who 
is not present, but who has authorized the officer 
to purchase the land for him,*° which defect may 
be cured by a statute providing that the tax deed 
shall be conclusive evidence as to the regularity 
of the manner of sale.31 : 

Effect of sale conducted in an improper manner. 
A bidder at a tax sale which is not conducted in 
the manner prescribed by law cannot be regarded 
as a purchaser, and is not entitled to a deed to the 
land.*? However, it has been held that, while he 
acquires no title to the land there sold, he will 
succeed to the lien which the state held on the land 
for delinquent taxes.*? 

[§ 1602] 3. Place of Sale. The tax sale must 
be held at the exact place designated by statute or 
named in the advertisement, otherwise it will be 


had no notice.?® 
Private sale. 


15. Collins v. Storm, 39 N.W. 161, 
75 Iowa 36; Hilliard v. Griffin, 33 N. 
W. 156, 72 Iowa 331. 

16. White v. Wilkinson, 41 S.E. 
136, 51 W.Va. 196. 

17. Bids and terms of sale see in- 
fra §§ 1632-1635. 

18. Bedgood v. McLain, 15 S.E. 670, 
89 Ga. 793; Templeton v. Morgan, 16 
La.Ann. 438; Livingston v. Waldon, 
4 Mart.N.S. (La.) 456. 

Conduct of: 

Execution sale see Executions §§ 561-— 

573 


Judicial sale see Judicial Sales §§ 
43-54. 


19. See supra § 1516 et seq. 

20. Miss.—Nelson v. Abernathy, 
21 So. 150; 74 Miss. 164. | 

N.Y.—Peo. v. Golding, 106 N.Y.S. 
$21, 55 Misc. 425. y 

N.C.—Hays v. Hunt, 85 N.C. 303. 

S.D.—American Investment Co. v. 
Beadle County, 59 N.W. 212, 5 S.D. 
410. 

Tex.—Keenan v. Slaughter, 108 S. 


W. 703, 49 Tex.Civ.App. 180. 

21. Cushing v. Longfellow, 26 Me. 
306; Clark v. Baker, 129 A. 609, 47 
R.I. 1; Diekson v. Burckmyer, 46 S. 
E. 343, 67 S.C. 526. 

[a] Test in determining whether 
a tax sale is on credit is whether the 
seller intentionally gives the buyer 
time in which to pay the debt, and if 
time is so given, it is none the less 
credit because the buyer states that 
he would have been willing to pay the 
debt at any time if he had been asked 


to do so: Clark v. Baker, 129 A. 609, 
aT Rett: 
22. Cardigan v. Page, 6 N.H. 182; 


Saranac Land, ete., Co. v.. Roberts, 
88 N.E: 753, 195 N.Y. 303. 

23. Ind.—Stevens v. Williams, 70 
Ind. 536. 

Iowa.—Chandler v. Keeler, 46 Iowa 
596; Thompson vy. Ware, 43 Iowa 455; 
Butler v. Delano, 42 Iowa 350. 

Minn.—Burdick v. Bingham, 38 N. 
W. 489, 38 Minn. 482. 

Mo.—Bender v. Dungan, 12 S.W. 
795, 99 Mo. 126. 

N.Y.—Meigs v. Roberts, 42 App.Div. 
290, 59 N.Y.S. 215 [rev on other 
grounds 56 N.E. 838, 162 N.Y. 371, 76 
Am.S.R. 322]; Andrus v. Wheeler, 29 
Mise. 412, 61 N.Y.S. 983. And see 
Saranac Land, etc., Co. v. Roberts, 88 


In the absence of statutory per- 


; void,’ and this rule has been applied with such 


N.E: 753, 195 N.Y. 3038. 

Pa.—Jenks v. Wright, 61 Pa. 410; 
Cuttle v. Brockway, 32 Pa. 45 

24 Conn.—Townsend Sav. Bank v. 
Todd, 47 Conn. 190. : 

Ill.— Gage v. Graham, 57 Ill. 144; 
Conway v. Cable, 37 Ill. 82, 87 Am.D. 
240; Brown v. Hogle, 30 Ill. 119. 

Mich.—Christian v. Soderberg, 76 
N.W. 126, 118 Mich. 47. 

W.Va.—Younger v. Meadows, 59 S. 
E. 1087, 68 W.Va. 275. 

Ont.—Henry v. Burness, 8 Grant 
Ch. 345. 

See McCready v. Sexton, 29 Iowa 
356, 4 Am.R.,214 (recognizing rule). 

[a] Statements depressing bids.— 
(1) Any conduct on the officer’s part 
which tends to prevent the attend- 
ance of bidders or a fair competition 
among those present will ordinarily 
avoid the sale (Townsend Sav. Bank 
v. Todd, 47 Conn. 190; Younger v. 
Meadows, 59 S.E. 1087, 63 W.Va. 275); 
(2) but the fact that the officer stated 
at the sale that he hoped no one would 
bid more than the amount of the tax- 
es and charges, on account of the in- 
convenience of disposing of the sur- 
plus, will not render the sale void 
(Southworth vy. Edmands, 25 N.E. 106, 
152 Mass. 203, 9 L.R.A. 118). 

25. Youngs v. Povey, 86 N.W. 809, 
127 Mich. 297; Minnesota Debenture 
Co. v. Scott, 119 N.W. 391, 106 Minn. 
382; Cook v.,John Schroeder Lumber 
Co., 88 N.W. 971, 85 Minn. 374; State 
Finance Co. v. Trimble, 112 N.W. 984, 
16 N.D. 199; State Finance Co. v. 
Beck, 109 N.W. 357, 15 N.D. 374; Bean 
v. Brownwood, (Tex.Civ.App.) 43 S. 
W. 1036. 

[a] Beason for rule.—‘If perfec- 
tion in performance of duties were 
required of county officials, the state 
would be wholly unable to collect its 
taxes.”” Minnesota Debenture Co. v. 
Scott, 119 N.W. 391, 106 Minn. 382, 37. 

[b] Illustration.—It is a mere ir- 
regularity if the sheriff uses the 
original judgment in making the sale, 
instead of a certified copy thereof, as 
provided by statute... State Finance 
Co. v. Trimble, 112 N.W. 984, 16 N.D. 
ibe 

[ec] Failure to sell in order parcels 
are described in judgment may be a 
mere irregularity when deviation was 
for the accommodation of bidders. 


strictness that several cases hold that, where the 


Cook v. John Schroeder Lumber Co., 
88 N.W. 971, 85 Minn. 374. 

[d] Absence of county treasurer 
at the time a bid was made at a tax 
sale, although the statute requires his 
presence, is, at most, an irregularity 
not involving the sale. Minnesota 
Debenture Co. v. Scott, 119 N.W. 391, 
106 Minn. 32. 

26. Boyd v. Wilson, 12 S.E. 744, 
13 S.E. 428, 86 Ga, 379. 

27. Truesdell v. Green, 
680, 57 Iowa 215; 


10 N.W. 
Chandler v. Keel- 
er, 46 Iowa 596; Miller v. Corbin, 46 
Iowa 150; Besore v. Dosh, 43 Iowa 
211; Butler v. Delano, 42 Iowa 350; 
Young v. Rheinecher, 25 Kan. 36€; 
Burdick v., Bingham, 38 N.W. 489, 38 
Minn. 482, 

28. See statutory provisions. 

29. Gallatin v. Tri-State Land Co.. 
131 N.W. 224, 89 Neb. 235; Gallentine 
v. Fullerton, 93 N.W. 932, 67 Neb. 553; 
Medland v. Linton, 82 N.W. 866, °60 
Neb. 249; Medland v. Connell, 77 N.W. 
437, 57 Neb. 10; Johnson v. Finley, 74 
N.W. 1080, 54 Neb. 733; Ludden v. 
Hansen, 22 N.W. 766, 17 Neb. 354; Kit- 
tle v. Shervin, 7 N.W. 861, 11 Neb. 65; 
pete v. Helmer, 4 N.W. 367,10 Neb. 

Be 

30. Lamb v. Davis, 39 N.W. 114, 74 
Iowa 719; Slocum v. Slocum, 30 N.W. 
562, 70 Iowa 259; Bullis v. Marsh, 2 
N.W. 578, 56 Iowa 747; Leavitt v. 
Watson, 87 Iowa 93; Dodge v. Em- 
mons;9) “P- 951) 34° Kan. 232. See 
Beavis v. Stewart, 20 B.C. 450 (hold- 
ing such transaction to be irregular 
but not sufficient cause alone to set 
aside the deed when all parties acted 
in good faith). 

31. Lamb v. Davis, 39 N.W. 114, 74 
Iowa 719; Slocum v. Slocum, 30 N.W. 
562, 70 Iowa 259; Bullis v. Marsh, 2 
N.W. 578, 56 Iowa 747; Leavitt v. 
Watson, 37 Iowa 938; Dodge v. Em- 
mons, 9 P. 951,.34 Kan.*732, 

32. See infra § 1871. 

33. Johnson v. Sidey, 109 N.E. 934, 
59 Ind.App. 678. 

34 Ark.—Lee Wilson & Co. 
Driver, 135 S.W. 915, 98 Ark. 337. 

Conn.—Beacher v. Bray, 1 Root 459. 

Ind.—Dixon v. Thompson, 98 N.W. 
738, 52 Ind.App. 560. 

Kan.—Richards v. Cole, 1 P. 647, 31 
Kan, 205. 

Minn.—Whitney v. Bailey, 92 N.W. 


Vv. 


1190 [61 C.J.] 
statute directs the sale to be held before the court- 
house door of the county, a sale made inside the 
courthouse is void and passes no title.*° However, 
by other authority this is held an irregularity which 
does not invalidate the sale.2® Where the stat- 
ute is silent as to the place of sale, it has been held 
that that rests within the discretion of the collect- 
ing officer,?7 although it has been held that it must 
be made within the county in which the lands lie,*® 
but not necessarily on the premises.®® A statutory 
provision that, if the county is divided into two 
judicial districts, the sale must be held in the dis- 
trict wherein the land lies is mandatory, and a 
sale not so held is void.*® 
that the sale is to take place in the precinct in which 
the delinquent resides refers to the residence as of 
the time of the assessment of the tax, not the time 
of the sale.*+ 

[§ 1603] 4. Time of Sale—a. In General. Where 
the statute does not fix the time at which a sale 
shall be had, it is to be determined by the officer 
974, 88 Minn. 247. 


Miss.—Thayer v. Hartman, 29 So. 
396, 78 Miss. 590; Vasser v. George, 47 
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A statutory provision 


cerned, and a failure to sell the prop- 
erty for nearly two years after the 
levy not to defeat the power of sale. 


, ail Tit ae ee at, | 
7! are 4 ee i 


‘ 


who is charged with the duty to sell.4? The sale 
must be within the time, if any, fixed by law,** for 
example, within the time, if any, limited by statute 
after the date of the collector’s warrant,** and, 
where predicated on a lien, before the expiration 
thereof.t° Where a provision in the warrant for 
its return is merely directory to the officer, the sale 
may be after the return day.*® Statutory provisions 


as to the day*™ and hour*®’ of sale are usually re-. 


garded as mandatory, so that a failure to comply 
with them vitiates the sale, except where. the pro- 
ceedings have been delayed by appeal, injunction, 
or other process,*® or where the time fixed by a 
general law for the holding of tax sales has been 
postponed concerning certain sales by a specifie 
statute,®°° or where the time has been extended by 
competent authority under statutory permission.®* 
Where the law is such that the sale is to take place 
after a prescribed publication of notice, it must 
be held on the very day appointed in the notice or 
advertisement. °* 

So. 913, 90 Miss. 524; 


Conley, 62 Miss. 358; Mayer v. Pee- 
bles, 58 Miss. 628; Mead v. Day, 54 


Brougher v. 


Miss. 713. 

Okl.—Hill v. Turnverein Germania 
of Oklahoma City, 187 P. 920, 7.7 Okl. 
242; Davenport v. Wolf, 158 P. 382, 
59 Okl. 92. 

S.D.—Lauderdale v. Pierce, 131 N. 
W. 514, 27 S.D. 460. 

Tex.—Keenan y. Slaughter, 108:S. 
W. 703, 49 Tex.Civ.App. 180. 

Man.—Scott v. Imperial Loan Co., 
11 Man. 190. 

[a] “At the courthouse.’—A sale 
“at the door of the courthouse” is 
substantial compliance with a statute 
calling for the sale “at the court- 
house.” Hobart v. Scott, 125 N.W. 
1124) 26.S.D.1 20. 

[b] “At the courthouse door.”— 
(1) A return of a sheriff showing the 
sale of land for delinquent taxes “at 
the front door of the courthouse” is a 
sufficient compliance with a require- 
ment that it be held ‘fat the court- 
house door.’ Harpold v. Arant, 130 P. 
737, 64 Or. 376. (2) Where the notice 
of a delinquent tax sale states that 
lands will be offered at the front door 
of the courthouse, and the lands were 
offered for sale at the office of the 


- county treasurer, there has not been 


substantial compliance with the stat- 
ute, and such sale is void. City of 
Tulsa v. Edwards, 239 P. 572, 111 Okl. 

Beles 
A cement or notice see supra § 
595. 

35. Sth AV. (OOX, - 227 S0.-18. eho 
Ala. 503; McNair v. Jenson, 33 Mo. 
812; Rubey v. Huntsman, 32 Mo. 501, 
82 Am.D. 143; Keene v. Barnes, 29 
Mo. 377; Sommers v. Ward, 23 S.E. 
520, 41 W.Va. 76. 

36. Scarry v. Lewis, 30 N.E. 411, 
133 Ind. 96; Hypes v. Nelson, 114 N.E, 
459, 63 Ind.App. 304; Trumbull v. Jef- 
ferson County, 114 P. 186, 62 Wash. 
503. : 

37. McMahon v. Crean, 71 A. 995, 
109 Md. 652. 

88. Rice v. Jchnson, 20 Ga. 639; 
People v. Hopkins, 2 Thomps.&C. (N. 
Y.) 586. 


39. Howland v. Pettey, 10 A. 650, 
15 R.I. 608; Chandler y. Spear, 22 
Vt. 338. 


, Lee Wilson & Co. v. Driver, 135 
S.w. 915, 98 Ark. 337. 

Rodgers v. Gaines, 73 Ala. 218. 
42. Colman v. Shattuck, 62 N.Y. 
348. 

[a] Directory provision.—A stat- 
utory provision that, after levy, and 
notice to the owner, if the taxes are 
not paid, the treasurer “is authorized” 
to expose the property for sale after 
thirty days has been held directory 
in so far as the thirty days are con- 


Baltimore County Com’rs v. Hunter, 
118 A. 149, 141 Md. 133. 

43. Taylor v. Allen, 67 N.C._ 346. 
See Little v. Gibbs, 30 P. 986, 8 Utah 
261 (holding time for sale not limited 
by statute with reference to time of 
settlement by collector). 

44. Kelly v. Herrall, 20 F. 364; 
Usher v. Taft, 38 Me. 199; Noble v. 
Meta a 165 P. 349, 163 PB. 310, 84 Or. 


45. Johnson v. Van Horn, 45 N.J. 
Law 136; Doremus v. Cameron, 22 A. 
802, ‘49 N.J.Eq. 1 (recognizing the 
rule, but holding that the lien had not 
expired); Field v. West Orange, 7 N. 
J.L.J. 348; Dubois v. Poughkeepsie, 
22 Hun (N.Y.) 117. See Taxpayers’ 
Protective Assoc. v. Kirkpatrick, 7 A. 
625, 41 N.J.Eq. 347 [aff 40 N.J.Eq. 46] 
(holding that a tax sale held after the 
termination of the lien granted a city 
in its charter was ultra vires, and 
void). ‘ 

46. Cahoon yv. Coe, 52 N.H. 518; 
Smith v. Messer, 17 N.H. 420; Homer 
v. Cilley, 14 N.H. 85; ‘Hamilton v. 
McDonald, 22 U.C.Q@.B. (Ont.) 136. 
See Cotter v. Sutherland, 18 U.C.C.P. 
(Ont.) 357 (recognizing rule). 

47. Ark.—Fordyce v. Vickers, 138 
S.W. 1010, 99 Ark. 500; Belcher v. 
Harr, 126 S.W. 714, 94 Ark. 221; Mc- 
Daniel v. Berger, 116 S.W. 194, 89 Ark. 
1395) ROSS). ValRoyalp, 93.2. SW... L738; 
77 Ark. 324; Penrose v. Doherty, 67 
S.W. 398, 70 Ark. 256; McConnell v. 
Day, 33 S.W. 731, 61 Ark. 464; Allen 
v. Ozark Land Co., 18 S.W. 1042, 55 
Ark. 549; Boehm v. Porter, 17 S.W. 
1, 54 Ark. 665; Taylor v. Van Meter, 
13 S.W. 699, 538 Ark. 204; Vernon v. 
Nelson, 33 Ark. 748; Spain v. Johnson, 


31 Ark. 814; Chaplin v. Holmes, 27 
Ark. 414; McDermott v. Scully, 27 
Ark. 226; Hogins v. Brashears, 13 
Ark. 242. 


Colo.—Hamer v. Glenn Inv. Co., 226 
P.-29 9), 7b. Colo: 423". [cit <Cyc]. 


Ill.— Essington y. Neill, 21 Ill. 139; 
Polk v2 Bil 1b TI, SLO Hope = ve 
Sawyer, 14 Ill. 254. See Bestor v. 


Powell, 7 Ill. 119 (recognizing rule). 

Iowa.—Plympton v. Sapp, 7 N.W. 
498, 55 Iowa 195; Chandler v. Keeler, 
46 Iowa 596. 


Kan.—Entrekin v. Chambers, 11 
Kan. 368; Park v. Tinkham, 9 Kan. 
615. 


Me.—Otisfield v. Scribner, 151 A. 
670, 129 Me. 311. 

Mich.—Houghton County v. Audi- 
tor-Gen., 1 N.W. 890, 41 Mich. 28. « 

Miss.—Seals v. Perkins, 51 So. 806, 
52 So. 584, 96 Miss. 704; McLemore 
v. Anderson, 43 So. 878, 47 So. 801, 
92 Miss. 42; Kennedy v. Sanders, 43 


Miss. 58; McGehee v. Martin, 53 Miss. 
519. See Hyman Mercantile Co. v. 
Summit: Saw & Planing Mill Co., 60 
So. 1015, 103 Miss. 848; Simpson v. 
Interstate Cooperage Co., 58 So. 4, 
101 Miss. 312 (both cases recognizing 
the rule, but holding these particular 
sales to have been held on the prop- 
er day). 

Mo.—Sullivan v. Donnell, 2 S.W. 
264, 90 Mo. 278. 

Ohio.—Mathers v. Bull, 19 OhioCir. 
Ct. 657, 10 OhioCir.Dec. 515; Mat- 
thews v. Lewis, 18 OhioCir.Ct. 134, 9 
OhioCir.Dec. 873. 

Okl.—Sharum v. Foster, 235 P. 489, 
109 Okl. 218; Sires v. Parriott, 233 P. 
748, 106 Okl. 244; Gulager v. Coon, 
218 P. 701, 93 Okl. 62; Perry v. Sny- 
der, 181 P. 147, 75 Ok 24; Union 
Savings Assoc. v. Cummins, 177 P. 
901, 74 Okl. 201; Holt v. Spicer, 162 PB. 
686, 65 Okl. 17; Blaine County Bank 
v. Noble, 155 P. 532, 55 Okl. 361. 

S.C.—Dougherty v. Crawford, 14 
S.C. 628; Roddy v. Purdy, 10 S:C. 137. 

Tenn.—Rucker v. Hyde, 100 S.W. 
739, 118. Tenn. °358; Conrad :v.. Dar= 
den, 4 Yerg. 807; Levy v. Acklen, 2 
Tenn.Ch.A. 201. 

W.Va.—Hardman vy. Brannon, 75 S. 
H. 74, 70 W.Va. 726. : 

[a] Abandonment of improper sale 
date.—It is immaterial if there was 
preparation to sell land for delinquent 
taxes on an improper day, if such 
preparation was abandoned, and the 
sale later held on the proper day. 
Matheny v. White, 106 S.E. 651, 88 W. 
Va. 270. 

_ Presumptions as to time of sale see 
infra, § 1961. 

Time when county may purchase 
see infra § 1669. 

48. State v. Farney, 54 N.W: 862, 
36 Neb. 5377 Keenan y. Slaughter, 108 
S.W. 703, 49 Tex.Civ.App. 180. 

49. Carne vy. Peacock, 2 N.B. 165, 
114 Ill. 347; Patterson v. Carruth, 13 


rere 494; Jordan v. Kyle, 27 Kan. 
50. Hooker wv. Southwestern Im- 


provement Ass’n, 150 S.W. 398, 105 
Ark, 99. 

51. Shell v. Duncan, 10 S.E. 330, 31 
S.C.547, 5 RAS 821-5 Dodd vw Werry, 
15 U.C.Q.B. (Ont.) 614. 

[a] Tllustration.—Where a statute 
provides that the comptroller general, 
with the approval of the governor, 
could extend the time for the assess- 
ment and collection of taxes, a post- 
ponement of the date of sale is valid. 
Shell _v. Duncan, 10 S.E. 330, 31 S.C. 
547, 5 L.R.A.- 821. ; 

52. Ark.—Champion v. Williams 
264 S.W. 972, 165 Ark. 328. 


For later cases, developments and changes in the law see Annotations, same title and section number, ' 


{ 
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§§ 1603-1605] 


Premature sales. Whatever the requirement of 
the law may be, the day of sale can never be an- 
ticipated; that is, a valid sale cannot be held on 
a day earlier than that authorized by law, or ap- 
pointed in the notice.°* A provision that a final 
decree of court shall be entered at least ten days 
prior to the daté fixed for the sale has been held 
directory in so far as the ten days are concerned, 
and a sale before the expiration of such time is 
valid, if held on the appointed day.®4 . A sale of 
land for taxes prior to the day such taxes are de- 
linquent is void.®5 

Sale on Sunday. It is a general rule that a valid 
tax sale cannot ordinarily be made on Sunday or 
other nonjudicial days.*¢ . 
, Land which remains unsold at the regular tax 
sale may be sold at the next regular sale.°7 

[§ 1604] b. Continuance, Postponement, or Ad- 
journment. Where the sale has been regularly no- 
ticed within the time required by statute, it may 
be continued from day to day if additional time 
is required.°* According to some authorities, an 
officer making a tax sale has no power to adjourn 
or postpone it unless such authority is conferred 
by statute,®® and the adjournment, when authorized, 


Cal.—Tully v. Bauer, 52 Cal. 487; 
Beck v. Edmison, 193 P. 158, 49 Cal. 59. 
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must be in the‘manner and for the causes prescribed 
by law, and a sale made at a time to which there 
has been no legal adjournment is not valid;®° but 
in other jurisdictions the power of any officer sell- 
ing the land to adjourn the sale is implied, without 
a specific grant to that effect.6* Where an adjourn- 
ment from day to day is authorized, it is held in 
several jurisdictions that the sale cannot be post- 
poned for more than one day at a time,®? except 
that the officer may adjourn it over a legal holi- 
day;°* but there is other authority holding that 
such a provision means adjournment from one day 
to another certain day. wis 

Unified character of proceedings. The sale with 
its adjournments constitutes but one transaction,*® 
and may well be dated as of the day when it com- 
menced,°° 

[§ 1605] 5. Amount for Which Land May Be 
Sold—a. In General. It is always the intention’ 
that land offered at tax sale shall bring not less 
than the whole amount of taxes due on it, with the 
lawful costs and charges, and in some states this 
is expressly required by statute, so that a sale for 
a less amount is invalid.®* But this condition being 
fulfilled, the mere inadequacy of the price paid, 


Austin, 10 A. 405,59 Vt. 157. (2))“If 
the sale must take place between the 


App. 281. See Stanton v. Hotchkiss, 
108 P. 864, 157 Cal. 652 (recognizing 
rule). 

Conn.—Beacher v. Bray, 1 Root 459. 


Minn.—Sheehy v. Hinds, 6 N.W. 
781, 27 Minn. 259; Prindle v. Camp- 
bell, 9 Minn. 212. 

Peeves ins v. Huse, 10 Ohio 

9. 

: Notice or advertisement see supra 

1595. 

53. U.S.—Moore v. Brown, 11 How. 


414, 13 L-Ed. 751. 

Coio.—Seymour v. Deisher, 80 P. 
1038, 33 Colo. 349; Gomer y. Chaffee, 
6 Colo. 314. 

La.—Person v. O’Neal, 32 La.Ann. 
228. 

Me.—Hobbs v. Clements, 32 Me. 67. 

Miss.—Davis v. Schmidt, 10 So. 64, 
68 Miss. 736; Caston v. Caston, 60 
Miss. 475; Harkreader v. Clayton, 56 
Miss. 383, 31 Am.Rep. 369;. McGehee 
v. Martin, 53 Miss. 519. 

S.cC.—Cooke v. Pennington, 15 S.C, 
185. 

Vt.—Buzzell v. Johnson, 54 Vt. 90. 

Ont.—Connor v. McPherson, 18 
GrantCh. 607; Kelly v. Macklem, 14 
GrantCh. 29; Ford v. Proudfoot, 9 
GrantCh. 478; Bell v. McLean, 18 U.C, 
Car 416% : 

See Everett v. Boyington, 13 N.W. 
45, 29 Minn. 264 (holding sale not pre- 
mature). 

54. ticoker v. Bond, 76 N.W. 404, 
118 Mich. 225. ; 

55. Marysville Woolen Mills v. 
Smith, 175 P: 13, 178 Cal. 786..— 

[a] Illustration.—A sale for taxes, 
made December 4, before the taxes 
were delinquent, on the first Monday 
in January following, was __ void. 
Marysville Woolen Mills v. Smith, 
Tp. 18,948, Cal 786. 

Yaxes for which sale may be had 
see supra §§ 1526-1532. 

5G. Picket v. Allen, 10 Conn. 146; 
Lynch v. Donnell, 15 S.W. 927, 104 Mo. 
519. See Hadley v. Musselman, 3 N.E. 
122, 104 Ind. 459 (recognizing the rule, 
but holding Christmas day not a legal 
holiday except for commercial pa- 


Paden v. Akin, 7 Watts & S. 

a.) 456. 

Pe Reason for rule.—‘‘There can 
be no implied statute of limitations 
against the public.” Paden v. Akin, 
7 Watts & S. (Pa.) 456, 457. 

58. Usher v. Henkel, 271 P. 494, 
205 Cal. 413; Interstate Realty & Im- 
provement Co. v. Clark, 247 P. 244, 77 
Cal.App. 558; Bell v. Brigance, 240 P. 


Spain v. Johnson, 31 Ark. 314; 
Houghton County vy. Auditor-Gen., 1 
N.W. 890, 41 Mich. 28; Brougher v. 
Conley, 62 Miss. 358; Roddy v. Pur- 
dy, 10 S.C. 137. See Shell v. Duncan, 
10-S.H. 330, 31 S.C. 547, 5 L.R.A, 821 
(recognizing rule). 

[a] Reason for rule.—‘‘To post- 
pone the sale would be to postpone 
the collection of state oo OO TeNE= 
nues, and might seriously embarrass 
the whole administration of local gov- 
ernment. .; . Not only would the 
interests of the public be prejudiced 
by such action, but the interests of 
the owners of lands are liable to be 
seriously prejudiced also. They have 
a right to suppose that the regular 
tax proceedings are taken, and to 
deal with the land on that supposi- 
tion; and a purchaser of lands who 
buys them: supposing they are free 
from any taxes, excepting such as the 
regular returns would show, would 
be greatly wronged if they might 
subsequently be soid for a tax long 
since levied, but appearing when he 
bought only upon an unaccepted re- 
turn, Which the auditor generally re- 
tained subject to his future discre- 
tion.” Houghton County v. Auditor- 
Gen., 1 N.W. 890, 41 Mich. 28, 30. 

60., Hamer vy. Glenn Inv. Co., 226 
P. 299, 75 Colo. 423; Chandler v. 
Keeler, 46 Iowa 596; Thompson v. 
Ware, 43 Iowa 455. 

fa] Bax deed showing that land 
was sold at adjourned sale, without 
reciting the causes justifying it, is at 
least prima facie evidence that the 
sale was properly held and that a 
proper cause for adjournment exist- 


ed: Bullis v. Marsh, 2 N.W. 578, 6 
NW. 177, 56 Iowa 747;. Clark ‘v. 
Thompson, 37 Iowa 536; Lorain v. 


Smith, 37 Iowa 67; Hurley v. Street, 
29 Iowa 429 [error dism 14 Wall. (U. 
S.) 85, 20 L.Ed. 786]. ‘ 
[b] Failure to recite date of first 
attempted sale.—A tax deed which 
recites a sale by the county treasurer, 
on a certain date, at an adjourned 
sale, without reciting the date of the 
first attempted sale, if any, is void. 
Newsom y. Jacobs, 119 P. 628, 51 Colo. 


Bwios ; 

Ledegar v. Bockoven, 185 P. 
1097, 77 Okl. 58; Wells v. Austin, 10 
A. 405, 59 Vt. 157. 

[a] Reasons~ for rule.—(1) The 
collector is bound to conduct the sale 
for the best interests of all concerned. 
If he deemed it necessary to adjourn, 
he had the right to do so. Wells v. 


hours of 1 and 4 o’clock, and the treas- 
urer has no discretion to adjourn the 
sale from day to day, this will be a 
practical confiscation of the lien re- 
served for the payment of the pav- 
ing bonds, for in ‘the instant case the 
advertisement covers some 70 pages 
of a newspaper, and it is a physical 
impossibility to offer the property for 
sale during these hours.” lLedegar v. 
Bockoven, 185 P. 1097, 77 Okl.-58, 61. 

62. Collins v. Sherwood, 40 S.E. 
603, 50 W.Va. 133; Wood v. Meyer, 36 
Wis. 308. 

63.  Juynch v. Donnell, 15 S.W. 927, 
104 Mo. 519. 

64 Burns v. Lyon, 4 Watts (Pa.) 


363; Coxe vy. Deringer, 7 Leg.Gaz. 
{Pa-) 36 [rev on other grounds 78 Pa. 
Ble 

[a] Beason for rule.—‘‘I am not 


aware that any judicial construction - 
has been given to the words ‘from 
day to day;’ although the practice 
has been to adjourn from one day to 
another certain day... . Day by 
(CE mica eter means daily, every day, 
each day in succession, continually, 
without intermission of a day; where- 
as, but, or only from day to day, 
means without certainty of continu- 
ance, temporarily.” Burns v. Lyon, 4 
Watts (Pa.) 363, 366. 

65. Bell v. Brigance, 240 P. 50, 74 
Cal.App. 322. 


66. Callanan v. Hurley, 93 U.S. 387, 
23 L.Ed. 931; Phelps v. Meade, 41 
Iowa 470. 

67. Ala.—Crebs v. Fowler, 42 So. 
553, 148 Ala. 366; State v. Brewer, 64 
Ala. 287. 


TIowa.—Griffin v. Tuttle, 37 N.W. 
167, 74 Lowa 219. See Crowell v. Mer- 
rill, 14 N.W. 81, 60 Iowa 53 (recog- 
nizing rule). 

La.—Waddill v. Walton, So. 737, 
42 La.Ann. 763; Renshaw v. Imboden, 
31 La.Ann. 661; Copley v. Hasson, 7 
La.Ann. 593, 

Mass.—Galligan v. Everett, 156 N. 
B. 68, 259 Mass. 94; Shurtleff v. Pot- 
ter, 92 .\N.E. 331, 206 Mass. 286. 

Mich.—Moore v. Auditor-Gen., 81 
N.W. 561, 122 Mich. 599; Hall v. Mann, 
80 N.W. 789, 122 Mich. 13. 

Minn.—Chadbourne v. Hartz, 101 N. 
W. 68, 93 Minn, 233. 

Miss.—Yazoo-Delta Mortg. Co. v. 
Lumbley, 116 So. 95, 149 Miss. 864. 

Neb.—Midland v. Connell, 77 N.W. 
437, 57 Neb. 10; O’Donahue v. Hen- 
drix, 13 N.W. 281, 13 Neb. 257; Til- 
lotson v. Small, 18 N.W. 201, 13 Neb. 
202. 
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considered with reference to the 


value of the land, is no valid objection to the sale,°* 
but gross inadequacy of price may justify the courts 
in laying stress on other matters, constituting in 
themselves only irregularities, and so finding ground 


to set the sale aside.®® 


Sale for part of total amount delinquent. 
absence of statutory provision to the contrary, a 
tax sale for part of the total amount of taxes de- 
linquent is valid,’® and it has been held that a sale 
of land for taxes due for one year does not dis- 
charge those levied and delinquent for previous 


years."1 


Taxes which may be included in private sale. 
Where a private sale of lands, which remain unsold 
at the public sale for want of bidders, is authorized 
by statute, the officer conducting such sale must get 
Unless the statute so re- 
quires, all delinquent taxes need not be inecluded.*? 
Under statutory permission, where 
several years’ taxes are delinquent on a tract of 
land, the tax commissioners may enter into a com- 
promise sale,7* and may inelude in the compromise 


the best bid possible.7? 


Compromise. 


'N.J.—Drew v. Flynn, 84 A. 1061, 83 
N.J.Law 1. 

Utah.—Heywood v. Weber County, 
65 P79, 18 Utah 5%. 

But see Holbrook v. Kunz, 83 N.E. 
730, 41 Ind.App. 260 (one whose land 
is sold for less than amount due can- 
not complain). 

[a] Accepting less than statutory 
amount of interest.—Where the audi- 
tor general in the sale of state tax 
land accepted six per cent interest 
on the state’s claim instead of one per 
cent a month, as required by Pub. 
Acts (1893) No. 16 p 16 § 74, the sale 
was held void. Horton v. Salling, 119 
N.W. 912, 155 Mich. 502; Horton v. 
ee eh, 112 N.W. 930, 149 Mich. 
227. 

[b] Apportionment of  costs.— 
Where several lots to be sold on the 
same day for taxes are included in 
one advertisement, each lot should be 
charged with a proportionate part of 
the costs. Gordon v. Quinn, 113 A. 
656, 43 R.I. 473. 

[c] Sale of taxes.—A sale of real 
estate for delinquent taxes for less 
than the amount of the taxes, inter- 
est, and costs due thereon is not a 
sale of the land. It is only a sale 
of the taxes, and its only effect is to 
transfer the lien of the county to the 
purchaser who may enforce his lien 
by proper foreclosure proceedings, 


Barker v. Hume, 120 N.W. 1131, 84 
Neb. 235. 
{d] Commutation of taxes.—The 


sale of lands for what they will bring 
is not a commutation or release of 
taxes within the meaning of a consti- 
tutional prohibition thereof. Wood- 


rough v. Douglas County, 98 N.W. 
1092, 71 Neb. 354. 
68. U.S.—Slater v. Maxwell, 6 


Wall. 268, 18 L.Ed. 796. 
Ga.—Shackleford v. Hooper, 65 Ga. 
364 
Ill._—Frew v. Taylor, 106 Ill, 159. 
Jowa.—Board of Sup’rs of Potta- 
wattamie County v. Stone, 237, N.W. 


478. 

_4d.—Winter v. O’Neill, 142 A. 263, 
155 Md. 624. 

Mo.—Walters v. Hermann, 12 S.W. 
890, 99 Mo.-529; State v. Sargent, 12 
Mo.App. 228. 

Tex.—Rogers v. Moore, 97 S.W. 685, 
100 Tex. 220; Blanton v. Nunley, 119 
S.W. 881, 55 Tex.Civ.App. 427 [aff 
126 S.W..1110, 103 Tex. 316]. 

Ont.—Excelsior Min. Co. v. Loc- 
head, 35 Ont. L. 154, 9 Ont.W.N. 285. 

69. Davis v. McGee, 28 F. 867; 
Younger v. Meadows, 59 S.E. 1087, 63 
W.Va. 275. See also infra § 1610. 

70. McCague Inv. Co. v. Mallin, 
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all delinquent taxes which are a lien,“® or may com- 
promise the delinquent taxes for certain years on 
condition that the purchaser pay the tC 
taxes in full for those other years.7® 

[§ 1606] b. Sale for Excessive Amount. ae real 


property is sold at tax sale for an amount exceed- 


In the 


170 P. 763, 25 Wyo. 373 [aff 147 BP: 
507, 238 Wyo. -201]. 

71. Midland v. Connell, 77 N.W. 
437, 57 Neb. 10. 

72. Coos County v. Elrod, 267 P. 
530, 125 Or. 409. 

73. McGerr v. Bradley, 223 N.W. 
132, 117 Neb. 841 [overr Wight v. Mc- 
Guigan, 143 N.W. 232, 94 Neb. 358]. 

74. See statutory provisions. 

75. Gibson v. Cockrum, 107 P. 32, 
81 Kan. 772; Tucker v. Shorb; 103 P. 
79, 80 Kan. 511. 

76. Gibson v. Cockrum, 107 P. 32, 
81 Kan. 772. 

77. Ark.—Sibly v. Thomas, 112 S. 
W. 210, 86 Ark. 578; Dickinson v. 
Arkansas City Imp. Co., 92 S.W. 21, 
77 Ark. 570, 113 Am.S.R. 170; Cooper 
v. Freeman Lumber Co., 31 S.W. 981, 
32 S.W. 494, 61 Ark. 36; Pack v. 
Crawford, 29 Ark. 489. 

Cal.—Hall v. Park Bank of Los An- 
geles, 132) Pie 452°165 Cal.-356%) ‘Knox 
v. Higby, 18 P.'381, 76 Cal. 264; Bos- 
ton Tunnel Co. vy. McKenzie, 8 P. 22, 
67 Cal. 485; Axtell v. Gerlach, 8 P. 
84, 67 Cal. 4838; Harper v. Rowe, 53 
Cal. 233; Treadwell v. Patterson, 51 
Cal. 687; Bucknall v. Story, 36 Cal. 
67; Vail v. Jones, (App.) 277 P. 909 
Lop superseded 287 P. 99]; Main v. 
Thornton, 128 P. 766, 20 Cal.App. 194; 
Hotchkiss vy. Hansberger, 115 P. 957, 
15 Cal.App. 603. 

8 N.E. 


Tll.— Harland v. 
810; 119) T1822) 

Agricultural 
81, 30 Kan. 


Kan.—Kansas_ State 
College v. Linscott, 1 P. 
240; Hapgood v. Morten, 28 Kan. 764; 
Wilder y. Cockshutt, 35 Kan. 504; 
Genthner y. Lewis, 94 Kan. 309; Her- 
zog v. Gregg, 23 Kan. 726; McQues- 
ten v. Swope, 12 Kan. 32. 
Ky.—Collins y. Lane, 150 S.W. 977, 
151 Ky. 8; Lee v. Weller, 137 S.W. 
782, 144 Ky. 70; Smith v. Ryan, 11 S. 
Wi 3647,) (88> Key. "63G;0 1 Ky Ley 128% 
Carlisle v. Cassady, 46 S.W. 490, 20 
Ky.L. 562. 
he. .—-Prindle v. Campbell, 9 Minn. 


Sry opens! = v. Burbank, 17 N.H. 

N.J.—Landis y. Vineland, (Sup.) 438 
A. 569. 

Tex.—Hustis vy. Henrietta, 43 S.W. 
259, 91 Tex. 325; Coleman v. Crow- 
dus, (Civ.App.) 178 S.W. 585; Hill and 
Jahns vy. Lofton, (Civ. App.) 165 S.W. 


Eastman, 


Utah.—Asper vy. Moon, 67 P. 208, 
24 Utah 241. 

Wis.—Pinkerton y. J. L. Gates Land 
Co., 95 N.W. 1089, 118 Wis. 514; Pierce 
v. Schutt, 20 Wis. 445; Warner vy. 
Outagamie County, 19 Wis. 611; Kim- 


ing the aggregate of. taxes, costs, penalties, and 
charges for which the land is legally ang actually 
liable, in a number of jurisdictions the sale is en- 
tirely void and passes no title;7* but there is some 
authority holding such sales valid. He 
will not be Jightly assumed that the sale was made 
for an excessive amount; 
be clearly shown.*® 
such a case, the owner of the property can have 
relief only on condition of paying or tendering what 
was justly due.®? 

Bid of more than due. 
are authorized to bid in unseated lands to the amount 
of the taxes due thereon, and by error théy bid 
more than is due on such land, the sale is valid, 
notwithstanding the sale for the excessive amount.®? 

Taxes partly paid. A tax sale of land for the 


However, it 


on the contrary, this must 
Moreover, in some states, in 


Where tax commissioners 


i fatay v. Ballard, 19 Wis. 601, 88 Am.D. 
5 
‘Corbett, 6 Man. 


Ont.—Hall v. Farquharson, 15 Ont. 
App. 457; Cotter vy. Sutherland, 18 
RC Cae 357; Allan v. Fisher, 13 me! 
ee 63; Doe v. Langton, 9 U.C.Q.B. 


[a] Reason for rule.—‘‘A tax sale 
for anything more than is lawfully 
chargeable is a sale without jurisdic- 
tion, and therefore void.” Smith v. 
Ryan, 11 S.W. 647, 88 Ky. 636, 640. 

[b] Inclusion of trustee’s poll tax 
in the amount for which the land is 
sold does not render the sale invalid, 
when the property is listed and taxed 
in the trustee’s name. Barnes v. 
Lewis, 25 S.E. 589, 98 Ga. 558. 

Partial illegality of tax see supra 
§§ 1528, 1529. 

78. Smith v. Auditor-General, 101 
N.W. 807, 138 Mich. 582; Darling Vv. 
Purcell, 100 N.W. 726, 13 N.D. 288; 
Shuttuck v. Smith, 69 N.W. DEG Ne De 
56 Loverr in part Lee v. Crawford, 88 
N.W. 97, 10 N.D. 482]; Dwight v. 
Waldron, 164 P. 761, 96 Wash. 150. 

[a] Reason for rule.—‘If, for any 
reason, whether because the purchas- 
er sees fit to bid more than the 
amount of the tax, or because the au- 
ditor, in settling makes a mistake in 
computing the amount due, the pur- 
chaser pays more than the amount 
due at the time of the sale for taxes 
assessed against the property, the 
Owner can call upon the auditor to 
give him a warrant upon the treasur- 
er for the excess. Should the auditor 
fail to comply with the request, in 
a proper case mandamus would lie to 
compel him so to do. It follows that 
no injury can accrue to the owner 
from the sale of this property for an 
amount in excess of the taxes due. 

.” Darling v. Purcell, 100 N.W. 
726, 4295) 13: INSD 2888 

79. Sherman v. Greeley Ass’n, 181 
P. 975, 66 Colo. 288 [quot Cyc]; ee a 
eh vy. Beierlein, 13 N.W. 587, 49 Mich 

[a] Variance in certificate and 

deed.—It will not be presumed that 
a tax sale was made for a sum ex- 
ceeding the amount of tax and legal 
costs, and therefore void, because the 
recitals of the amount in the certifi- 
cate and deed differ. Doland_ v. 
Mooney, 21 P. 4386, 79 Cal. 137. 

80. Hansen v. Mauberret, 28 So. 
167, 52 La.Ann. 1565; Pierce y. Schutt, 


Man.—McRae Vv. 
26 


20 Wis. 423; Mills v. Johnson, 17 Wis. 
81. Peters v. Heasley, 10 Watts 
(Pa.) 208. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 1606-1608] 


whole of the taxes assessed, when part of the taxes 
thereon have been paid, is void as excessive;®? but, 
if there is statutory provision that the purchaser 
must pay all delinquent taxes subsequent to the 
rendition of judgment and order of sale of the land 
before he is entitled to a deed thereof, the fact that 
he is required, when paying such subsequent. de- 
linquent taxes, to pay a tax, which in fact has been 
partly paid by the former owner, does not invali- 
date the tax sale.8? 

Correction of excess before sale. The erroneous 
inclusion of an item which is corrected before the 
sale does not invalidate the sale.*4 

Right to contest sale for excessive amount. Where 


lands have been forfeited to the state for delinquent, 


taxes, and an error is made in the computation of 
the amount due for subsequent taxes due on such 
lands, the former owner cannot contest the validity 
of the sale for such excessive amount.® 

Special assessments. In some states there are 
statutory provisions that the sale of land for special 
assessments delinquent on it shall be separate from 
the sale for delinquent taxes,§* and, under such a 
provision, if special assessments are included in 
the sum for which the land is sold at the general 
tax sale, such sale is void.’* 

[§ 1607] c. Inclusion of Fees or Charges; Unau- 


[a] Reason for rule.—‘“A mistake! 8 P. 
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34, 67 Cal. 483. 
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thorized Charges. The amount for which the land 
is offered may include costs and fees which are due 
and legally chargeable on the property up to the 
time of sale,*® and, if there is no amount fixed by 
statute for the compensation of the tax collector 
and necessary costs of levy and sale, a reasonable 
amount may be charged for such;*® but in a num- 
ber of jurisdictions the sale is invalid if such amount 
is made to include any fees, costs, commissions, or 
other charges which are illegal, excessive, unauthor- 
ized, or not yet accrued or due,®® although there is 
authority to the contrary.®1 

Misnomer of fee due. A misnomer of a duly au- 
thorized fee does not render the sale excessive.?? 

Maximum fee charged when actual cost less. If 
the maximum fee permitted by statute is charged, 
when the actual cost to the county is less, the tax 
sale is irregular and voidable.?* 

[§ 1608] d. Application of Maxim De Minimis. 
The maxim, De minimis non curat lex, has been 
applied in some jurisdictions when the amount for 
which land was sold for taxes slightly exceeded the 
aggregate legally due and payable on it,°4 but in 
a number of jurisdictions the maxim has a very 
limited application in tax sales, and very small sums, 
illegally included in the aggregate, have been held 
to invalidate the sale.°> However, the maxim is 


fee of twenty-five cents, the charging 


of the precise Sum due, made by the 
commissioner who bids, is not an in- 
jury to the owner, nor an advantage 
to the county. When the owner comes 
to redeem, he is bound to pay, not 
the sum bid, but the amount of taxes 
and costs due when 
Peters v. Heasley, 10 Watts (Pa.) 208, 
212: 

82. Dickinson vy. Arkansas 
Imp: Go., 92,.S.W. 21, 77 Ark. 570, 113 
Am.S.R. 170. 

83. Borroughs y. McArthur, 266 P. 
194, 147 Wash. 550. 

[a] Reason for rule.—‘‘The prop- 
erty itself was not sold for an ex- 
cessive amount. True, the purchasers 
were required to pay more taxes for 
the subsequent years than were ac- 
tually due thereon, and the purchasers 
might have justly complained there- 
of, but there is nothing in this which 
could in any way invalidate the sale 
itself.” Borroughs v. McArthur, 226 
P. 194, 147 Wash. 550, 553. 

84. See cases infra this note. | 

fa] Tllustrations.—(1) Township 
eclerk’s erroneous inclusion of undue 
sewer assessment and costs thereon, 
corrected by the collector before tax 
sale, did not make such sale invalid. 
Martin vy. Woodbridge Tp., 101 A. 418, 
90 N.J.Law 414 [rev on other grounds 
103 A. 170, 91 N.J.Law 556]. (2) An 
excess of ten cents in the addition 
of the items of the tax roll, but cor- 
rected by the treasurer before the 
sale, does not invalidate the sale. 
Case v. Dean, 16 Mich. 12. 

85. Winder v. Sterling, 7 Ohio 
Pt1k 190. ere ‘ 

86. ‘ See statutory proyisions. 


87. Trustee Loan Co. y. Botz, 164 
N.W. 14, 37 N.D. 280. 
88. Trimble v. Allen-West Com- 


mission Co., 77 S.W. 898, 72 Ark. 72; 
Sayers v. O’Connor, 82 N.W. 1044, 124 
Mich. 256; Nichols v. Roberts, 96 N. 
W. 298, 12 N.D. 193. 


89. Gordon vy. Quinn, 113 A. 656, 
43 R.I. 4738. 
90. Ark.—Sibly v. Thomas, 112 S. 


W. 210,86 Ark. 578; Kirker v. Dan- 
iels, 83 S.W. 912, 73 Ark. 263; Muske- 
gon Lumber Co. v. Brown, 51 S.W. 
1056, 66 Ark. 539; Darter vy. Houser, 
39 S.W. 358, 63 Ark. 475; Salinger v. 
Gunn, 33 S.W. 959, 61 Ark. 414; Good- 
rum v. Ayers, 19 S.W. 97, 56 Ark. 93. 

Cal.—Rimmer vy. Hotchkiss, 123 P. 
256, 162 Cal. 385; Axtell v. Gerlach, 


it was_ sold.’’| 


City | 


Ill.— Fuller vy. Shedd, 44 N.E. 286, 
161 Til. 462, 52 Am.S.R. 380, 33 L.R.A. 
146 [aff 52 N.E. 380, 177. Il). 123]; 
Gage v. Goudy, 30 N.E. 320, 141 Ill. 
215; Gage v. Lyons, 28 N.H. 832, 138 
Ill. 590. 

Ind.—Green v. McGrew, 72 N.E. 
1049, 73 N.E. 832, 35 Ind.App. 104, 111 
Am.S.R. 149; Richcereek v. Russell, 72 
N.E..-617, 34 Ind.App. 217. 

Kan.—Douglass v. Walker, 46 P. 
518, 57 Kan. 328; Jackson y. Challiss, 
21 P. 87, 41 Kan. 247; Blanchard v. 
Hatcher, 20 P. 15, 40 Kan. 350; Fox 
v. Cross, 18 P. 300, 39 Kan. 350; Har- 
ris v. Curran, 4 P. 1044, 32 Kan. 580; 
Genthner y. Lewis, 24 Kan. 309; 
Truesdell vy. Peck, 43 P. 990, 2 Kan. 
App: 533., 

Mass.—Galligan y. Everett, 156 N. 
E. 68, 259 Mass. 94; Shurtleff v. Pot- 
ter, 92 N.E. 331, 206 Mass. 286. 

N.J.—Rellstab v. Belmar, 34 A. 885, 
58 N.J.Law 489. 

Tex.—Lipscomb v. ‘Japhet, (Civ. 
App.) 18 S.W.(2d) 786; Teat v. Perry, 
(Civ.App.) 216 S.W. 650. 

Utah.—Olsen y., Bagley, 37 P. 739, 
10 Utah 492. 

Wis.—Baker v. Columbia County, 39 
Wis. 444; Barden v. Columbia County, 
33 Wis. 445, 14 Am.R. 762. 

Man.—McRae vy. Corbett, 6 Man. 
426, 536. 

Wells v. Burbank, 17 N.H. 
393. 

[a Reason for rule.—‘“If sales for 
taxes were to be held void because 
the collector had included within the 
sum for which the land was sold some 
fees or expenses which he was not 
authorized to charge, purchasers could 
rarely have any reasonable reliance 
upon a tax title.’ Wells v. Burbank, 
ETAN EEE 3 93 40 t. 

92. Hewes v. McLellan, 22 P. 287, 
80 Cal. 393. 

[a] TIllustration.—The recital in 
the deed that fifty cents was charged 
for the certificate, which is unauthor- 
ized, instead of the duplicate certifi- 
eate, which fee is authorized, it ap- 
pearing that but one fifty cents was 
charged, is immaterial. Hewes y. Mc- 
Lellan, 22 P. 287, 80 Cal. 393. 

98. Harris v. Curran, 4 P. 1044, 32 
Kan. 580; Genthner v. Lewis, 24 Kan. 
309. 

fa] Illustration.—Where the actu- 
al cost of printing was only eight 
cents, while the statute permitted a 


of a fee of twenty-five cents as a cost 
in the sale renders it voidable. 
Genthner yv. Lewis, 24 Kan. 226. 

94. See cases infra tnis note. 

[a] Errors held not to invalidate 
sale.—(1) One cent. Inland v. George, 
21 P. 776, 41 Kan. 751. (2) One cent 


and six mills. Havard v. Day, 62 
Miss. 748. (8) Four cents. Colman 
v. Shattuck, 62,.N.Y. 348. (4) Five 


cents. Salls v. Barons, 20 P. 485, 40 
Kan. 697. (5) Twenty-three cents. 
Bandow v. Wolven, 107 N.W. 204, 20 
S.D. 445 [mod 120 N.W. 881}. (6) 
One dollar. Dickson vy. Burckmyer, 
46 S.H. 348, 67 S.C. 526. 


95. See cases infra this note. 
[a] Errors held to invalidate sale. 
—(1) Few cents. McLaughlin v. 


Thompson, 55 Ill. 249. (2) Five per 


cent too much. Kimball v. Ballard, 
19 Wis. 601,:88 Am.D. 705. (3) Six 
cents. Green v. McGrew, 72 N.E. 


1049, 73 N.E. 832, 35 Ind.App. 104, 111 
Am.S.R. 149; Burroughs vy. Goff, 31 
N.W. 273, 64 Mich. 464. (4) Bight 
cents. Miller v. Williams, 67 P. 788, 
135 CaJ. 183 [impliedly overr O’Grady 
v. Barnhisel, 23 Cal. 287 (holding the 
maxim applicable to an excess of five 
and one-half cents)]. (5) Twenty- 
five cents. Salinger v. Gunn, 38 S. 
W. 959, 64 Ark. 414; Chippewa River 
Land Co. v. J. L. Gates Land Co., 94 
N.W. 387, 95 N.W. 954, 118 Wis. 345. 
(6) Fifty cents. Hall y. Park Bank 
of Los Angeles, 132 P. 452, 154 Cal. 
356. (7) Sixty cents. Baker v. Kais- 
er t26 VB ell, 61e5C.C. A. 303. (8) 
Seventy cents. Lufkin v. Galveston, 
11 S.W. 340, 73 Tex. 340. (9) Seven- 
ty-two cents. Main vy. Thornton, 128. 
P. 766, 20 Cal.App. 194. (10) Highty- 
seven cents. Huse vy. Mirriam, 2 Me. 


SDs (11) One dollar. Collins v. 
Lane, 150 S.W.: 977, 151 Ky. 8. (12) 
One dollar and forty cents. Hotch- 


kiss v. Hansberger, 115 P. 957, 15 Cal. 


App: 603. (13) One dollar and 
eighty-five cents. Harvey v. Doug- 
lass, 83 S.W. 946, 738 Ark. 221. (14) 


Three dollars. Boyce v. Sebring, 33 
N.W. 815, 66 Mich. 210. 

[b] Revenue stamp.—The unlaw- 
ful addition of the sum of five cents 
for a United States revenue stamp 
would invalidate the sale. . Milledge 
v. Coleman, 2 N.W. 77, 47 Wis. 184; 
Baker v. Columbia County, 39 Wis. 
444; Barden y. Columbia County, 33 
Wis. 445, 14 Am.R. 762. 
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always applied where the excess charged is smaller 
than the smallest fractional coin authorized by 
law.°® There is authority holding the maxim in- 
applicable in case of an intentional overcharge.°* 

[§ 1609] 6. Estates or Interests Sold.°* It is the 
general rule that the tax collector has no authority 
to sell an undivided interest in land, and, if a tract 
is to be divided, the part. sold’ must be a designated 
portion by specific description,®® but, where a stat- 
ute directs that either all the property or an undi- 
vided interest therein be sold, a sale of a designated 
portion, other than an undivided interest, is void.* 
The statutes in some states permit the owner of a 
specified and determinate fraction of a tract of land 
assessed as a whole to discharge the tax lien as 
respects that portion by paying a proportionate 
share of the gross tax, and, where this is the case, 
a sale of the entire tract for the taxes assessed on 
it as a whole, after payment of the tax of such a 
portion or interest, is void.2 Also, a sale of but 
one of such interests, to satisfy the taxes due on 
the whole, is void. Where separate assessments 
of the separate interests of tenants in common and 
joint tenants are proper,* the interest of one, al- 
though undivided, may be sold for his own default, 
without disturbing the title of the other;® ‘and a 
sale of the entire property for the delinquent taxes 
of but one joint tenant is void.* Also, there is 
some authority holding that each interest must be 
sold separately for the payment of the portion of 
the tax for which it is liable, and a sale of a tract 
en masse, which contains several undivided inter- 
ests, is void, notwithstanding the taxes on all the 


grossest frauds. 
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[§§ 1608-1609 


undivided interests were delinquent.? Likewise, 
there is statutory provision in some states that, 
where Jand is held in remainder, the preceding par- 
ticular estate is to be sold, or offered for sale, first 
for the taxes due on the land, before a valid sale 
of the remainder can be made,* and under such a 
statute a!sale of the remainder before the preced- 
ing life estate is void.® Furthermore, if the land 
is held in reversion by two or more reversioners, a 
proportionate interest of all of them must be of- 
fered for sale when the land is to be sold for delin- 
quent taxes.1® Also, there are statutes in some ju- 
risdictions ‘directing that the interests of a mort- 
gagor and mortgagee be assessed separately,'? and, 
in such ease, if the tax is paid on one of such inter- 


‘ests, but remains unpaid on the other, a sufficient 


portion of the land may be sold to satisfy the tax 
due and unpaid.12 It is competent for the legis- 
lature to declare that the tax lien shall be prior to 
that of a mortgagee,* and the land may be sold 
for the due and unpaid taxes of the mortgagor.14 
Subject to such qualifications as grow out of cir- 
cumstances such as those considered in the preceding 
statements, it is also a general rule that the inter- 
est sold must be an estate in fee, not for years or 
any lesser estate,1> but a sale for a term is some- 
times provided by statute, if such will bring the 
amount of the taxes due thereon,!*® but a sale for 
a longer term than that permitted by statute will 
be void.17 Mineral rights, when assessed separately 
from the surface, and other rights, may be sold, for 
the taxes due and unpaid thereon.!8 

Sale of interest of heir. A valid sale of the in- 


This uncer- 


96. Cowling v. Muldrow, 76 S.W. 
424, 71 Ark. 488; Kipp v. Danielson, 


292, PP 4555) 108. Cal. App. 6240 7 See 
Treadwell v. Patterson, 51 Cal. 637; 
Huse v. Merriam, 2 Me. 375; Case v. 


Dean, 16 Mich. 12; Wells v. Burbank, 
17 N.H. 393; Lufkin v. Galveston, 11 
S.W. 340, 73 Tex. 340 (all recogniz- 
ing the rule, but holding the error 
greater than one cent). 

[a] Reason for rule.—“‘The excess 
in the case at bar was but nominal, 
trifling. It did not equal the smallest 
fractional coin authorized by law, and 
we think does not avoid the sale. 
cas The law is reasonable, and 
does not require an absurd or impossi- 
ble thing.’’ Cowling v. Muldrow, 76 
S.W. 424, 71 Ark. 488. 

97. Glenn v. Stewart, 97 P. 863, 78 


Kan. 605; Genthner y. Lewis, 24 Kan. 
309. 
98. Title or estate acquired by 


purchaser see infra §§ 1796-1863. 


99. Cal.—Roberts vy. Chan Tin 
Pen!’ 23 Cak!259: 
Conn.—Townsend Say. Bank  v. 


Todd, 47 Conn. 190. 

Kan.—Auld v. McAllaster, 23 P. 
165, 43 Kan. 162; Corbin v. Inslee, 24 
Kan. 154. 


La.—MecDonough v. Elam, 1. La. 
489, 20 Am.D. 284. 
Mass.—Sanford v. Sanford, 135 


Mass. 314; Wall v. Wali, 124 Mass. 
65; Loud v. Penniman, 19 Pick. 539. 

Miss.—Stevenson y. Reed, 438 So. 
433, 90 Miss. 341. 

W.Va.—Hutchens y. Denton, 98 S.E. 
808, 83 W.Va. 580; Toothman y. Court- 
ney, 58 S.E. 915, 62 W.Va. 167. 

[a] Reasons for rule.—(1) “It is 
important that the purchaser shall 
know what portion of the premises he 
is purchasing, that he may be able 
to bid understandingly; and it is of 
the greatest importance to the owner, 
as thereby the competition will be 
closer among the bidders. Besides, 
if the designation is not made until 
afterward, a door is left open for the 


tainty of description ‘could not. be 


remedied after the sale by the, Tax 
Collector; for that would be virtual- 
ly attempting to make a new sale, 
not at public auction, but in the most 
private manner.” Roberts y. Chan 
Tin, Pen, 23. Cal. 259; 266... .<(2). “This 
statute authorizes only a sale of such 
a designated portion of the real estate 
as may be necessary, and not a sale 
of an undivided interest, unless per- 
haps in those cases where the inter- 
est of the debtor is already an undi- 
vided one. It is not in the power of 
the officer thus to create a tenancy in 
common against the will of the owner 
of the land.” Townsend Say. Bank vy. 
Todd, 47 Conn. 190, 214. 

1. Roberts v. Welsh, 78 N.E. 408, 
ae Mass. 278; Allen vy. Morse, 72 Me. 


02. 

[a] Undescribea fractions of 
tracts.—Under a statute which per- 
mitted the sale of an undivided inter- 
est in land for taxes due on it, if it 
appears from the tax sale record that 
the bids were for undescribed acres 
or fractions of acres, the courts will 
regard them as undivided interests. 
Jenswold y. Doran, 42 N.W. 465, 77 
Iowa 692. 

[b] City lots.—Under the laws of 
West Virginia, a separate part of a 
city, village, or town lot cannot be 
sold for taxes, but the sale must be 
of the whole lot or of an undivided 
interest therein. Old Dominion Bldg., 
ete., Assoc. v. Sohn, 46 S.E. 222, 54 W. 
Va. 101. 3 

2. Ark.—Pennell y, 
Ark. 661. 

Ill.—Lawrence y. Miller, 86 Ill. 502. 

N.Y.—Tillouss v. Denniston, 23 N; 
Y. 420 [rev on other grounds, 5 Wall. 
(U.S.) 761, 18 L.Ed. 708]. 

N.C.—Jones v. Gibson, 4 N.C. 480, 
7 Am.D. 690. 

See Peirce v. Weare, 41 Iowa 878 
(holding a sale of an undivided half 
proper when the taxes had been paid 
on the other portion); Wells v. Bur- 


Monroe, 30 


bank, 17 N.H. 393 (holding that a part 
owner of an undivided tract might 
pay his share of the tax without des- 


ignation of the number of acres which: 


he claimed, and a sale of the residue 
of the tract not paid on is valid). 
38. Cragin v. Henry, 40 Iowa 158; 


Fountain vy. Joullian, 71 

Miss. 812. : Bei eee 
4 See supra § 785. 
5. Ronkendorff vy. Taylor, 4 Pet. 


(U.S.) 349, 7 L.Ed. 882; Dyer v. Mo- 
bile Branch Bank, 14 Ala. 622; Payne 
v. Danley, 18 Ark. 441, 68 Am.D. 187; 
Peirce v. Weare, 41 Iowa 378. 


ise ee aay Me Commonwealth, 
S.W. 5 - 450, Ann. : 
19138D 338, " Per ee 


7. People v. Golding, 106 N.Y.S. 
821, 55 Misc. 425. * 

8.. See statutory provisions. 

9. Hellrigle v. Ould, 11 F.Cas.No. 
6,344, 4 CranchC.C. 72; Fenley v. Lou- 
isville, 84 S.W. 582, 119 Ky. 569, 27 
Ky.L. 204; Woolley y. Louisville, 82 
aoe SOs: 118 Ky. 897, 26 Ky.L. 872. 

Ne eaver v. Arnold, 2 ‘ 
15 R.I. 53. Sr aria? 

11. See supra § 776. 

12. warteee ee Detroit Bd. of As- 
sessors, N.W. 787, 91 Mich. 
L.R.A. 59. it Capen 

13. See supra § 1181. 

14. O'Donnell y. Meredith, 73 A. 
O24, LOT Neb 2 tee 

15. In re New York Protestant 
Episcopal Public School, 31 N.Y. 574. 


16. See statutory provisions. 
[a] Previous offer to rent.—The 
statute in Georgia requiring that, 


when property which is not réturned 
for taxation is sold, there shall be an 
offer to rent or hire the property be- 
fore the same is offered for sale does 
not apply to sales of wild lands. 
Seren v. Carter, 40 S.E. 993, 114 Ga. 


17. 
199 


is. Woodyard v. 
137, 89 W.Va. 670. 


Schatt v. Grosch, 31 N.J.Eq 
Kuhn, 110 S.E 


For later cases, developments and changes in the law see Annotations, same title and section number 
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terest of an heir may be made in property, which 
is technically that of the succession of an ancestor, 
when the property is assessed against the heir as 
owner.!9 

[§ 1610] 7. Quantity of Land Which May Be 
Sold—a. In General. In the absence of statutory 
provision, there.is no specific limitation on the quan- 
tity of land which may be put up for sale,?° but it 
is held that the levy of a tax execution for a very 
small sum on a tract of land of large value is an 
abuse of discretion amounting to a fraud on the law, 
and is ground for avoiding the sale.21 Where a 
particular tract of land is liable only for the taxes 
assessed against it,?? a sufficient quantity of each 
tract must be sold to satisfy the tax due thereon,?* 
but, where all of the property of the owner is lia- 
ble for the taxes on any part,?* the officer conduct- 
ing the sale may sell one tract, or a sufficient quanti- 
ty of tracts to satisfy the tax due on all.25 Where 
this rule obtains, it is sometimes the privilege of 
the owner to designate the property to be levied on 
and sold.2® Under a statute which provides that 
the land shall be sold to the highest bidder, a sale 
of the entire tract is valid, although a sale of a 
portion of the tract would have been sufficient to 

19. Marti v. Wall, 26 So. 44, 51 La. 
Ann. 946. See also supra § 787. 

20. Tweed v. Metcalf, 4 Mich. 579; 
Sibley v. Smith, 2 Mich. 486; Miller mao 


v. Keaton, 139 S.W. 158, 236 Mo. 694. 
21. U.S.—Commercial Bank v. 


22. 
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Lien of taxes see supra § 1162. 

Taxes for which land may be sold 
see supra §§ 1526-1532. 4 
State v. Sargeant, 76 Mo. 557. 
See Morristown ~ y. 
(Tenn.) 669 (holding that, where sev- 
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pay the entire tax due.2” If there is a statutory 
provision that land sold for taxes should be sold 
as a whole, a sale to one who was asked to take the 
least quantity which he would accept for paying 
the taxes is void,?® although the purchaser refused 
to accept less than the whole.?° 

Error as to quantity. A tax sale will not be de- 
elared void because of an error as to quantity, or 
number of acres in the tract, unless it is so great 
in proportion to the actual quantity in ‘the whole 
tract as to mislead the owner in regard to its iden- 
UL. 2° 

[§ 1611] b. Sale of “As Much As May Be Nec- 
essary.” <A statute, providing that the officer con- 
ducting the tax sale shall sell only so “much as may 
be necessary” of a tract to satisfy the taxes and 
costs, Imposes an imperative limitation on him,?* 
and the sale will be void where he sells an entire 
tract when a portion of it would have been enough,?? 
or sells. a larger portion than was necessary,?* or 
continues selling after enough has been disposed 
of to raise the required amount;*4 and the fact 
that it was necessary to sell the quantity actually 
sold must, in some jurisdictions, appear of record,?® 
but there is authority that the record may be amend- 
722, 119 Ga. 35; Hobbs v. Hamlet, 32 
S.E. 351, 106 Ga. 403; Doan vy. Chit- 
tenden, 25 Ga. 103. i 

Me.—Straw v. Poor, 74 Me. 53. 


Md.—Trustees of Riverdale Presby- 
terian Church of Riverdale, Prince 


King, 11 Lea 


Sandford, 103 F. 98, 99 F. 154. 

Ga.—Miller v. Jennings, 147 S.E. 
32, 168 Ga. 101; Davis & Brandon v. 
Elliott, 135 S.E. 731, 163 Ga. 169; Mc- 
Daniel v. Thomas, 133 S.E. 624, 162 
Ga. 592; Planters’ Bank v. Georgia 
Loan & Trust Co., 127 S.E. 413, 160 Ga. 
107; Williams v. Forman, 123 S.E. 
20, 158 Ga. 89; Stark v. Cummings, 56 
S.E. 130, 127 Ga. 107; Roser v. Geor- 
gia L.' & T. Co., 44 S.E. 994, 118 Ga. 
181; Hobbs v. Hamlet, 32 S.E. 351, 
106 Ga. 403; Williamson v. White, 
28 S.E. 846, 101 Ga. 276, 65 Am.S.R. 
302; Mixon v. Stanley, 28 S.BH. 440, 100 
Ga. 372; Brinson v. Lassiter, 6 S.E. 
468, 81 Ga. 40; Morris v. Davis, 75 
Ga. 169; Doane v. Chittenden, 25 Ga. 
LOS * : ’ 
Ind.—oO’Brien y. Coulter, 2 Blackf. 
421; Richcreek v. Russell, 72 N.E. 
617, 34 Ind.App. 217. 

Md:—Mareraff vy. Cunningham, 57 
Md. 585; Guisebert v. Etchison, 51 
Mad. 478; Dyer v. Boswell, 39 Md. 465; 
Polk v. Rose, 25 Md. 153, 89 Am.D. 
T713. ; 

Mich.—Starr v. Shepard, 108 N.W. 
709, 145 Mich. 302. 

Or.—Smith v. Dwight, 156 P. 573, 
80 Or. 1. 

Vt.—Brush v. Watson, 69 A. 141, 81 

Vt. 43. 
Va.—Downey v. Nutt, 19 Gratt. (60 
Va.) 59; Martin v. Snowden, 18 Gratt. 
(59 Va.) 100 [aff 9 Wall. (U.S.) 326, 
19 L.Ed. 672]. 

W.Va.—Younger v. Meadows, 59 S. 
BE. 1087, 63 W.Va. 275. 

Ont.—Massingberd v. 
GrantCh. 92. 

[a] Illustration.—The levy of a 
tax execution for three dollars and 
sixty cents on one hundred acres of 
land, worth one thousand two hundred 
dollars, was held such a fraud on the 
law as to render the sale void at the 
option of the landowner; and a deed 
made in pursuance of such levy and 
sale was void on its face as it showed 


Montague, 9 


the fact of such excessive sale. Brin- 
fon y. Lassiter, 6 S.E. 486, 81 Ga. 
. 40. 


b Levy held not excessive.— 
puedes v. Phillips, 144 S.E. 313, 166 
Ga. 689 [foll Cadwell v. Phillips, 146 
S.E. 637, 168 Ga. 40]. 

Inadequacy of price see supra § 
1605. 


eral noncontiguous lots were assess- 
ed in the name of one person, it was 
illegal to sell one for the taxes. as- 
sessed on all); Jodon v. Brenham, 57 
Tex. 655; Edmonson y. Galveston, 53 
Tex. 157; State v. Baker, 49 Tex. 763 
(all holding that a judgment would 
not be granted which declared a lien 
upon several tracts for the aggregate 
taxes due on all). f 

“The State has_no lien upon one lot 
for taxes charged against another lot, 
althougn both 1ots are owned by the 
same person.” State v. Sargeant, 76 
ATO. (557, 65602 ; 

[a] Where only part of lot has 
been assessed, a sale of the entire lot 
is void. Reems y. Recorder of Mort- 
gages, 17 So. 697, 47 La.Ann. 1138. 

[b] Sale of more lands than cov- 
ered by the assessments is void. Peo- 
ple v. Golding, 106 N.Y.S. 821, 55 Misc. 
425. 
24. See supra § 1530. 

25. Wooley v. Louisville, 71 S.W. 
893, 114 Ky. 556, 24 Ky.L. 1357; Pow- 
ers v. Barr, 24 Barb. (N.Y.) 142; Mas- 
terson y. State, 42 S.W. 1003, 17 Tex. 
Civ.App. 91. See Berwin v. Legras, 28 
La.Ann. 352 (holding that, where the 
state has a judgment for taxes due, it 
may sell property other than that on 
which the taxes were assessed). 

[a] Iustration.—Where several 
lots were assessed to one owner, a 
sale. of as many of them as was nec- 


Jessary to pay all the tax due was 


held proper. Wooley v. Louisville, 71 
S.W. 893, 114 Ky. 556, 24 Ky.L. 1357. 

26. See Bean vy. Brownwood, (Tex. 
Civ.App.) 43 S.W. 1036 (holding that 
a failure of the officer to give the 
owner notice so that he could desig- 
nate a smaller portion does not affect 
the sale when the owner was present 
at the sale, and had ample opportuni- 
ty to designate a portion). 

27. Merchants’ Trust Co. v. Wright, 
118 P. 517, 161 Cal. 149. 

28. Richards v. Howell, 29 S.W. 
461, 60 Ark. 215. ; 

29. Richards v. Howell, supra. : 

30. Powel v. Barrington, 1 Pa.L.J. 
239) ce Pasta S. LoS. 

31. Haisley v. Somers, 15 Ont. 275. 

32. U.S.—Stead v. Course, 4 Cranch 
403, 2 L.Ed. 660; French v. Edwards, 
13 Wall. 506, 20 L.Ed. 702. 

Ga.—Stark vy. Cummings, 45 S.E. 


George’s County v. Paul B. Pugh & 
Co., 140 A. 844, 154 Md. 550; Dyer v. 
Boswell, 39 Md. 465. i 

Mo.—Yeaman vy. Lepp, 66 S.W. 957, 
167 Mo. 61; Corrigan v. Schmidt, 28 S. . 
W. 957, 126 Mo. 304. 

N,H.—Lyford v. Dunn, 32 N.H. 81; 
Ainsworth y. Dean, 21 N.H. 400. ’ 

Vt.—Brush v. Watson, 69 A. 141, 81 
Vt. 43; Doe v. Strong, 1 Tyler 191. 

Ont.—Cotter yv.. Sutherland, 18 U.C. 
C.P. 357 (recognizing rule). ‘ 

33. U.S.—Commercial Bank Vv. 
Sandford, 103 F. 98, 99 F. 154. 

Ga.—Carter v. Moody, 129 S.B. 168. 
See Hobbs y. Hamlet, 32 S.E. 351, 106 
Ga. 403 (recognizing rule). % 

Me.—Allen vy. Morse, 72 Me. 502. 

Mo.—State v. Elliott, 90 S.W. 122, 
114 Mo.App. 562. ‘ 

Vt.—Stevens v. Goodenough, 75 A. 
398, 838 Vt. 303. 

See Corbin v. De Wolf, 25 Iowa 124 
(recognizing rule). 

[a] In Texas the provision direct- 
ing the county tax collector to sell 
only so much of the realty as may be 
necessary to pay the tax due thereon 
does not apply to sales by the sheriff 
acting under a judgment from a tax 
foreciosure suit. Masterson v. State, 
42 S.W. 1003, 17 Tex.Civ.App. 91. 

34. Washington vy. Pratt, 8 Wheat. 
(U.S.) 681, 5 L.Ed. 714; Mason v. 
Fearson, 9 How. (U.S.) 248, 13 L.Ed. 
125; Powers v. Barr, 24 Barb. (N.Y.) 
142 


[a] Reason for rule.—‘“The power 
of sale conferred by statute is for a 
special and limited purpose; that of 
either paying the taxes, before a sale 
for taxes, or redeeming from such 
sale after it has been made, or both. 
When these purposes have been sub- 
served—when the taxes and assess- 
ments have been paid and satisfied— 
then the power of sale is gone. The 
remaining land cannot be sold, though 
it may be deemed by the referee, or 
by all the parties, more advantageous 
to convert the land into money, than 
to retain the same unsold.” Powers 
vy. Barr, 24 Barb. (N.Y.) 142, 145. 

35. Stark v. Cummings, 45 S.E. 
722, 119 Ga. 35; Brookings v. Woodin, 
74 Me. 222; Straw v. Poor, 74 Me. 53; 
Whitmore vy. Learned, 70 Me. 276; 
French y. Patterson, 61 Me. 203; Love- 
joy v. Lunt, 48 Me. 377; Loomis v. 
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ed to show that in fact only so much was sold as 
was necessary to pay the tax and charges due there- 
on.*° A failure to follow a statutory direction that 
the officer conducting the sale shall divide the tract 
into the smallest legal subdivisions of forty acres, 
and to sell no more of such parcels than is neces- 
sary to pay the amount due on the whole tract, 
will avoid the sale.37_ In some jurisdictions it is the 
duty of the officer conducting the sale to ascertain 
to a certain extent the value of the land to be sold 
for taxes, so that he may determine that a larger 
portion is not offered than is necessary,*® but the 
failure of the officer so to ascertain the true value 
of the land will not invalidate the sale to an inno- 
cent purchaser.*® 

Parcel indivisible. The rule that only as much 
of the land may be sold as is necessary to pay the 
amount due thereon does not apply where the land 
is incapable of being divided into smaller subdi- 
visions,*® or where a sale of a smaller portion can- 
not be effected without material injury to the ye- 
maining portions of the whole;*! but the fact that 
there will be a slight depreciation in the value of 
the property if a division is made will not justify 
a sale of a much larger tract than was necessary to 
satisfy the taxes and charges due.*? 

Officer acting under judgment. A sale of the 
entire tract is valid when made by an officer acting 
under a judgment and writ which command him to 
sell the entire parcel.*? 

Sale of entire tract deemed necessary. A sale of 
the whole tract assessed for the taxes due thereon, 
without first dividing it into smaller portions and 
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offering them for sale, when in the tax collector’s 
discretion a sale of the whole was necessary to 
secure such an, amount, has been held valid;** but 
there is some authority to the effect that a frac- 
tional part must first be offered before a valid sale 
of the whole can be made.*® 

Sale for taxes previously paid. If land is sold 
for the delinquent. taxes: of several years, one year 
of which has in fact been paid, the sale has been 
held void as a sale of more land than was necessary 
to pay the delinquent taxes.*® 

[§ 1612] c. Sale of “Least Quantity Necessary.” 
In some states there are statutory provisions direct- 
ing the officer to sell the least quantity of the tract 
that any purchaser will take and pay the taxes and 
costs,47 and, under such a provision, the highest 
bidder is in fact the person who will pay the taxes 
and costs for the smallest quantity or share of ‘the 
land offered for sale.#8 A provision of this sort 
is mandatory, and a sale made in any other manner 
is void.4® Further, if the statute provides that 
the officer is to designate the portion of the property 
to be sold, a failure to designate a particular por- 
tion will render the sale void.°° However, the whole 
of a tract of land may be sold to one bidder if no 
one will offer to pay the taxes and costs for less than 
the whole tract,>4 except where the statute provides 
that, if no one should bid a less quantity than the 
whole, the state shall bid in the property.®? 

[§ 1613] d. Sale of Unlocated or Undescribed 
Portion. If the officer sells a portion of an entire 
tract, and it is described as to quantity but not as 
to location, the decisions generally hold the sale to 


Pingree, 43 Me. 299; Crowell v. Good- 
win, 3 Allen (Mass.) 535. 

36. Jaquith v. Putney, 48 N.H. 138. 

87. Clarke v. Rowan, 53 Ala. 400; 
Gilfillan v. Chatterton, 37 N.W. 583, 
_ 388 Minn. 335. 

[a] In Mississippi (1) it is the 
duty of the tax collector, in making 
sales, to offer some one particular 
eighth.of a section of land for sale, 
designating the particular eighth so 
offered, and if it will not bring the 
amount of the taxes due, he is then 
to designate some other particular 
eighth and offer that and the first to- 
gether, and, if the two thus offered 
will not sell for the amount of the 
taxes due, he is to offer a third desig- 
nated eighth, and so on until he has 
offered a sufficient quantity to bring 
the amount of the taxes due. Womack 
v. Central Lumber Co., 94 So. 2, 131 
Miss. 201; Herron vy. Jennings, 31 So. 
965; Gregory v. Brogan, 21 So. 521, 
74 Miss. 694; Herring v. Moses, 14 So. 
437, 71 Miss. 620; Caruthers v. Mc- 
Laran, 56 Miss. 371; Ray v. Murdock, 
36 Miss. 692; Boisgerard v. Doe, 23 
Miss. 122; Hodge v. Wilson, 20 Miss. 
498. (2) The fact that it would be 
dificult for the sheriff to divide the 
land into such forty-acre tracts does 
not relieve him of the duty of com- 
plying with this procedure. Tal- 
madge v. Seward, 124 So. 791, 155 
Miss. 580. (3) But, where parcels 
are assessed separately to the same 
owner, the same procedure of offer- 
ing eighths of a section of land is to 
be followed, but each separate assess- 
ment must be treated separately, and 
a conveyance given for each separate 
parcel necessary to sell to raise the 
required amount. Hewes v. Seal, 32 
So. 55, 80 Miss. 487. 

388. Henry v. Burness, 8 GrantCh. 
(Ont.) 345. See Scholfield v. Dicken- 
son, 10 GrantCh. (Ont.) 226 (recogniz- 
ing rule). 

39. Logie y. Stayner, 10 GrantCh. 
COnt.) 222. 


40. Miller v. Jennings, 147 S.B. 32, 
168 Ga. 101. See Will v. City of Lou- 
isville, 195 S.W. 822, 176 Ky. 450 (rec- 
ognizing rule). 4 

41. Bean y. Brownwood, (Tex.Civ. 
App.) 43 S.W. 1036. See Howland v. 
Pettey, 10 A. 650, 15 R.I..603 (recog- 
nizing rule). 

42. Birmingham Trust & Savings 
Co. :v. Stowe, 120 S.E..103, 156 Ga. 
770; Roser vy. Georgia Loan & Trust 
Co., 44 S.H. 994, 118 Ga. 181. 

43. Bordages v. Higgins, 19 S.W. 
446, 20 S.W. 184, 726, 1 Tex.Civ.App. 
43. See Wellshear v. Kelley, 69 Mo. 
343; Flynn vy. Edwards, 36 F. 873 
(both holding that the failure of the 
sheriff to sell land by its smallest 
legal subdivision did not invalidate 
the sale in a collateral proceeding, 
when the sheriff sold under a judg- 
ment for taxes). 

44. Culbertson v. Edwards, 148 S. 
W. 112, 243 Mo. 433; Wilson v. Can- 
trell, 18 S.E. 517, 40 S.C. 114; Haisley 
v. Somers, 15 Ont. 275. See Hewes v. 
Mclellan,- 22. RP. 287,>80. Cal. 393; 
Southworth v. Edmands, 25 N.E. 106, 
152 Mass, 203, 9 L.R.A. 118 (both rec- 
ognizing rule). 

[a]. Tllustration.—A sheriff may 
sell the land in bulk when, owing to 
the worthlessness of the land, sales in 
bulk get better results than sales of 
smaller portions. Culbertson y. Ed- 
wards, 148 S.W. 112, 293 Mo. 433. 

45. Wiggin v. Temple, 73 Me. 380; 
French v. Patterson, 61 Me. 208; Dyer 
v. Boswell, 39 Md. 465. 

46. Husbands v. Polivick, 96 S.W. 
825, 128 Ky. 652, 29 Ky.L. 890. 

Sale for excessive amount see supra 
§ 1606. 

47. See statutory provisions. 

48. Gillis v. Barnett, 38 Cal. 393; 
Lovejoy v. Lunt, 48 Me. 377. See 
French v. Spalding, 61 N.H. 395 (hold- 
ing that a sale made in this manner 
is not invalid, although the statute 
directs the sale of ‘as much as may 
be necessary” to pay the taxes and 


49. U.S.—French v. Edwards, 13 
Wall. 506, 20 L.Ed. 702; Mora v. 
Nunez, 10 F. 634, 7 Sawy. 455. 

Cal.—Frink vy. Roe, 11 P. 820, 70 Cal. 
296; Hewell v. Lane, 53 Cal. 213; Car- 
penter vy. Gann, 51 Cal. 193. 

La.—Bristol v. Murff, 21 So. 519, 
49 La.Ann, 357; Gulf States. Land, 
etc., Co. vy. Fasnacht, 17 So. 800, 47 La. 
Ann, 1294. : 

Mo.—Roth y. Gabbert, 27 S.W. 528, 
123 Mo. 21. : 

N.C.—Tucker y. Tucker, 14 S.E. 860, 
110° N-C. 338. 

Or.—Smith v. Dwight, 156 P. 573, 
80 Or. 1 [cit Cyc]. f 

[a] Request to designate least 
quantity.—If the tax collector calls on 
those present to designate the least 
quantity which any of them will buy 
for the amount due on the whole, the 
law requiring the least quantity, etc., 
to be offered is satisfied. Tieman v. 
Johnson, 38 S.W. 75, 114 La. 112. 

[b] Sold to highest bidder.—A 
deed which recites that the land was 
sold to the highest bidder is void. 
Carpenter v. Gann, 51 Cal. 193. 

50. Jacobs v. Buckalew, 42\P. 619, 
4 Ariz. 351. See Rothchild v. Rollin- 
ger, 73 P. 367, 32 Wash. 307 (holding 
that the officer need not designate in 
writing the portion he intends to sell). 

51. U.S.—Slater v. Maxwell, 6 
Wall. 268, 18 L.Ed. 796. 

Cal.— Hewes v. McLellan, 22 P. 287, 
80 Cal. 393; Doland v. Mooney, 21 P. 
436, 79-Cal. 137. 

Colo.—Sherman vy. Greeley Building 
& Loan Ass'n, 181 P. 975, 66 Colo. 288. 

Ky.—Will v. City of Louisville, 195 
S.W. 822, 176 Ky. 450. 

La.—Boyle v. West, 31 So.. 794, 107 
La. as § ; 

N.J.—Schmoele y. Galloway Tp., 44 
N.J.Law 145. Rive 

Vt.—Chandler v.. Spear, 22: Vt. 388.° 


52. Tucker vy. Tucker, 14 S.B. 860, 
hoe NS 333; Saunders y. McLin, 23 


For later cases, developments and changes in the law see. Annotations, same title and section number. 
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be void for uncertainty,®* in the absence of stat- 
utory provision to the contrary;°* but there is some 
authority that, if the portion sold is not definitely 
located, the sale is valid notwithstanding, and the 
purchaser has an unrestricted choice of locality.5® 
Also, in some states there are statutes fixing the 
location of the portion to be first offered, if less 
Where the interest 
of a tenant in common is sold for taxes,®? a number 
of acres equal to his interest in the whole tract may 
be sold, and such acres need not be definitely lo- 
eated, as they represent an undivided interest in 


than the whole is to be sold.>§ 


the whole.®8 


[§ 1614] 8. Sale of Parcels. The sale must be 
consistent with the assessment, that is, the sale must 
be in separate parcels when the property is so as- 
sessed as belonging to different persons,°® or lots, 


53. U.S.—Ballance vy. Forsyth, 13 
How. 18, 14 L.Ed. 32. 

Cal.—Roberts y. Chan Tin Pen, 
Doe Gel. tS598 

Miss.—Nelson v. Abernathy, 21 So. 
150, 74 Miss. 164. 

Porto Rico.—Fernandez v. Oliven- 
cia, 19 Porto Rico 311. 

Tenn.—Wands v. Brien, 13 Lea 732. 

Ont.—Knagegs v. Ledyard, 12 Grant 
Chy 320. 

[a] Tlustrations.—(1) ‘The de- 
scription, ‘37 acres in the N. % of 
Sec. 1, T. 18, R. 4,’ was void for un- 
certainty.” Nelson y. Abernathy, 21 
So. 150, 151. 74 Miss. 164. (2) A de- 
scription, ‘‘Tax, penalty and costs bid 
for 84 feet of this lot,” is void for 
uncertainty, as it cannot be readily 
ascertained if it is to be eighty-four 
square feet, or eighty-four feet of the 
front running back the depth of the 
lot. Wands v. Brien, 13 Lea (Tenn.) 
732, 734. 

[b] Sale of northeast corner.—A 
sale of a certain number of acres in 
the northeast corner passes a square, 
and is not uncertain as to locality. 
Doe v. Clayton, 2 So. 24, 81 Ala. 391. 

[ec] “John Bowman tract.”—It is a 
question for the jury whether an as- 
sessment and sale under the name of 
“John Bowman tract” sufficiently de- 
scribes and identifies the property 
sought to be assessed and sold. Mc- 
Clements'v. Downey, 2 Pa.Super. 443. 

54. See statutory provisions; and 
ease infra this note. 

{a} Thus a sale of an unlocated 
eighty-nine acres was held valid un- 
der St. (1868-1869) § 138 providing 
that it “shall not be necessary to de- 


‘seribe particularly the portion of the 


lot which shall be sold.” Stewart v 
Parrart, 22 °U.C:C.P.) (Ont.) 284. 

55. Coxe v. Blanden, 1 Watts (Pa.) 
533, 26 Am.D. 83 [overr in part Erwin 
v. Helm, 13 Serg.&R. (Pa.) 151}. 

56. See statutory provisions; 
cases infra this note. 

[a] From east side by line drawn 
a@ue north and south.—If the statute 
provides that the quantity sold shall 
be taken from the east side by a line 
drawn due north and south, if the 
tract came to a point on the east, the 
eastern portion shall be taken. Spell- 
man vy. Curtenius, 12 Ill. 409. 

[b] From the beginning corner.— 
The collector is not required to state 
which corner of the land is the begin- 
ning corner, as that is to be ascer- 
tained by the purchaser from the 
muniments of title of the taxpayer. 
Nance v. Hopkins, 10 Lea (Tenn.) 
508. 

57. See supra § 1609. 

58. Sheafe v. Wait, 30 Vt. 735. 

59. Wallingford v. Fiske, 24 Me. 
Higdon v. Salter, 25 So. 864, 76 
766; Keene v. Barnes, 29 Mo. 
Cullen vy. Western Mortgage & 
Warranty Title Co., 134 P. 302, 47 
Mont. 513. dee People y. Golding, 106 
N.Y.S. 821, 55 Mise. 425 (holding that 


and 


s ent and sale en masse is |’ ; 
eater the 18; Morton y. Harris, 9 Waits 319; 


void when the property belonging to 
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tracts, or parcels, even though they belong to the 
Same person, are assessed separately.®° - 
eral contiguous parcels are assessed separately to ~ 
unknown owners, a sale of them en masse is void.§4 
However, noncontiguous parcels which are assessed 
separately may be stricken off en masse to the 
state,°? but it has been held that each parcel must 
be offered for sale separately, and there must be a 
failure of bids as to each.** 
holding that a sale en masse of several lots sepa- 
rately assessed is an irregularity which may be cured 
by a curative statute providing that the tax title 


Where sev- 


There is authority 


shall not be defeated by reason of any irregularity 


in the manner of sale.°* 
Parcels assessed as a whole. 

made of several contiguous tracts or parcels, which 

are assessed as a whole,®® and the tax cannot be 


A valid sale may be 


different persons should have been as-] Cunningham y. White, 2 Pa.Dist. 531. 


sessed and sold separately). 

60. U.S.—Walker v. Moore, 29 F. 
Cas.No. 17,080, 2 Dill. 256. 

Ala.—Augusta Nat. Bank v. Baker 
Hill Tron Co., 19 So. 47, 108 Ala. 635. 

Ark.—Belcher y. Harr, 126 S.W. 714, 
94 Ark. 221; Chatfield v. Iowa, etc., 
Loan Co., 114 S.W. 478, 88 Ark. 395; 
Harris v. Brady, 112 S.W. 974, 87 Ark. 
428; La Cotts v. Quertermous, 103 S. 
W. 182, 83 Ark. 174; ‘Salinger v. Gunn, 
33 S.W. 959, 61 Ark. 414; Cocks v. 
Simmons, 17 S.W. 594, 55 Ark. 104, 
29 Am.S.R. 28; Montgomery v. Birge, 
31 Ark. 491; Spain vy. Johnson, 31 Ark. 
314; Crane vy. Randolph, 30 Ark. 579; 
Pack v. Crawford, 29 Ark. 489; Pet- 
tus v. Wallace, 29 Ark. 476. 

Colo.—Hughes vy. Webster, 122 P. 
789, 52 Colo. 475; Whitehead v. Calla- 
han, 99 P. 57, 44 Colo. 396. 

Iowa.—Rankin v. Miller, 43 Iowa 
11; Ware v. Thompson, 29 Iowa 65; 
Ackley y. Sexton, 24 Iowa 320; Harp- 
er v. Sexton, 22 Iowa 442; Ferguson 
v. Heath, 21 Iowa 438; Byam v. Cook, 
21 Iowa 392; Boardman vy. Bourne, 20 
Aes 134; Penn vy. Clemans, 19 Iowa 

Kan.—Cartwright v. McFadden. 24 
Kan. 662; Hall vy. Dodge, 18 Kan. 
277. 

La.—Norres v. Hayes, 11 So. 462, 
44 La.Ann, 907. 

Me.—Andrews v. Senter, 32 Me. 294. 

Mass.—Phelps v. Creed, 120 N.E. 
589, 231 Mass. 228; Barnes v. Board- 
man, 21 N.E. 308, 149 Mass. 106, 3 L.R. 
A. 785; Hayden y. Foster. 13 Pick. 492. 

‘Minn.—Chadbourne y. Hartz, 101 N. 
W. 68. 93 Minn. 233; Brown v. Setzer, 
40 N.W. 70, 39 Minn. 317; Farnham v. 
Jones, 19,N.W. 83, 32 Minn. 7. 

Miss.—Morris v. Myer, 40 Soa. 231, 
87 Miss. 701; Speed v. McKnight. 25 
So. 872, 76 Miss. 723. 

Mo.—Yeaman v. Lepp, 66 S.W. 957, 
167 Mo. 61; Smith v. H. D. Williams 
Cooperage Co., 73 S.W. 315, 100 Mo. 
App. 153. 

Mont.—Horsky v. McKennan, 162 P. 
376, 53 Mont. 50; Casey v. Wright, 36 
P. 191, 14 Mont. 315. 

Neb.—Taylor v. Evans, 183 N.W. 
89, 106 Neb. 233; Rohrer v. Fassler, 
96 N.W. 523, 2 Neb. (Unoff,) 262, 

Nev.—Wright v. Cradlebaugh, 3 
Nev. 341. ' 

N.J:—Hasbrouck Heights Co. v. 
Lodi Tp. Committee, 48 A. 517, 66 N. 
J.Law 102. 

N.Y.—National F. Ins. Co. wv. Mc- 
Kay, 1 Sheld. 138, 5 Abb.Pr.N.S. 445. 
But see Saranac Land & Timber Co, 
v. Roberts, 101 N.E. 898, 208 N.Y. 288 
(sustaining sale of wild land when 
owner not prejudiced). 

N.D.—State Finance Co. 
109 N.W. 357, 15 N.D. 374. 

Okl.—Keller v. Hawk, 91 P. 778, 19 
Okl. 407; Eldridge v. Robertson, 92 
P. 156, 19 Okl. 165. 

Or.—Brentano.v. Brentano, 67 P. 
9220 4¥ Or.) 15: 

Pa.—Woodburn v: Wireman, 27 Pa. 


v. Beck, 


R.I.—Hebert v. Baker, 115 A. 463, 
44 RI. 81. ’ 

Tex.—Allen v. Courtney, 58 S.W. 
200, 24 Tex.Civ.App. 86; Fant v. Bran- 
nin, 2 Tex.Unrep.Cas. 323. 

W.Va.—Younger v. Meadows, 59 S. 
EK. 1087, 63 W.Va. 275. 

Ont.—Blakey v. Smith, 20 Ont.L. 
279, 14 Ont.W.R. 241, 15 Ont.W.R. 62; 
Laughtenborough v. McLean, 14 U.C. 
C.P. 175; Edinburgh Life Assur. Co. 
v. Ferguson, 32 U.C.Q.B. 253; McDon- 
ald v. Robillard, 23 U.C.Q.B. 105; Mun- 
ro v. Grey, 12 U.C.Q.B. 647. 

See Sheafer v. Mitchell, 71 S.W. 86, 
109 Tenn. 181 (recognizing rule). 

[a] Reason for rule.—‘‘The effect 
of a sale of all the parcels together 
is to charge each parcel with the 
amount of taxes due upon all, with 
the result that the owner is deprived 
of his statutory right to redeem a par- 
ticular part of the land, if he so de- 
sires.” Hebert v. Baker, 115 A. 463, 
44 -R.I. 81. 

Rights of bona fide grantee of pur- 
chaser of lands sold en masse see in- 
fra § 1880. 

Invalidity of tax deed see 
§ 1900. 

61. Gilbreath v. Doe, 132 P. 1146, 
24 Colo.App. 205; Morris v. Myer, 40 
So. 231, 87 Miss. 701. : 

62. Biscoe v. Coulter, 18 Ark. 423; 
oe v. Embleton, (Mont.) 300 P.! 

63. Page v. Gillett, 107 P. 290, 47 
Colo. 289. See Horsky v. McKennan, 
162 P. 376,'53 Mont. 50 (recognizing 
rule). 

[a] Reason: for rule.—‘“‘One ob- 
ject of separate valuation, assessment 
and sale is to create a Jien upon each 
tract for its own assessment and 
levy. It is manifest that this is not 
done if the sale is en masse for a 
gross sum. The situation is not 
changed because the county buys.” 
eta v. Gillett, 107 P. 290, 47 Colo. 
89. 

64. Nichols v. Older, 78 A. 689, 78 
N.J.Eq. 101. 

65. U.S.—Land, etc., Imp. Co. v. 
Bardon, 45 F..706 [aff 15 S.Ct.- 650, 
L67T U.S 4327; 39 L.Bdt 7194: 

Valley 


infra 


Cal.—Houghton y. Kern 
Bank, 107 'P) 113,157 Cal(289 
Colo.—Newcomb vy. Henderson, 122 
P. 1125, 22 Colo.App. 167. 
Iowa.—Smith v. Easton, 37 Iowa 
584; Bulkley v. Callanan, 32 Iowa 461; 
Ware vy. Thompson, 29 Iowa 65; Cor- 
bin v. De Wolf, 25 Iowa 124. 
Minn.—Moulton vy. Doran, 10 Minn. 


67. 
N.J.—Jones v. Landis Tp., 13 A, 251, 
50 N.J.Law 374. F 
Ohio.—Willey v. Scoville, 9 Ohio 
3 
O’Shaughnesy, 3 


Tenn.—Brien v. 
Lea 724. 

Man.—Reed v. Smith, 1 Man. 341. 

See Moore v. Besler, 167 N.W. 218, 
39 N.D. 243 (recognizing the rule, but 
holding the tracts therein considered 
noncontiguous, and, therefore, an as- 
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arbitrarily apportioned, that is, a part of a tract, 
assessed us a whole, cannot be sold for a portion 
of the tax, and such an apportionment has been held 
in some jurisdictions void®® and elsewhere voida- 
ble,®* unless there is legal cause for staying the sale 
According to some authorities two 
parcels may be considered as one when so used, and 
an assessment and sale en masse is valid,®® and, in 
the absence of proof to the contrary, the court will 
presume that the use of the property made an as- 
sessment and sale en masse necessary.’° 


as to a part.®§ 


Sale pursuant to judgment. A 


‘parcels of land en masse for taxes assessed against 
them severally is valid where the officer in making 
the sale obeys the directions of a judgment." 
Where only a part of the land is sold by the sheriff 


sessment and sale of them en masse 
void); Woodburn v. Wireman, 27 Pa. 
18 (recognizing rule); Swanson v. 
Hoyle, 72 P. 1011, 32 Wash. 169 (hold- 
ing that, under L. [1899] p 300, which 
provides that in tax foreclosures the 
“judgment shall be a several judg- 
ment against each tract or lot,” a 
judgment of foreclosure against two 
lots jointly is a several judgment, 
where it appears that the lots consti- 
tute but one indivisible tract by rea- 
son of their size). 

[a] TIllustration.—A sale of land 
in bulk, when assessed as a whole, 
although in fact containing two or 
more parcels, under a description fix- 
ing with certainty the land intended 
to be sold, was. valid. Kennedy v. 
pee rer Sete 96 N.W. 928, 134 Mich. 
34. 

[b] Contiguous tracts assessed to 
unknown owners.—A tax sale is not 
invalid because two tracts, between 
which there is no line of demarcation, 
are assessed to unknown owners and 
sold as one tract. Gadsden v. West 


Shore Inv. Co., 82 S.E. 1052, 99 S.C. 
172. 
[ec] Parcel divided into lots by 


stone wall—The fact that a piece 
of land, advertised and sold for taxes 
as one lot, was separated into six 
lots by stone walls does not invalidate 
the sale. Howland v. Petty, 10 A. 650, 
Ubi RTs 1603. 

[d] Sale void as to one part of 
land assessed and sold en masse viti- 
ates the entire sale. Moulton v. 
Blaisdell, 24 Me. 283. 

66. Fordyce v. Vickers, 138 S.W. 
1010, 99 Ark. 500; Bonner v. St. Fran- 
cis Levee Dist. Bd. of Directors, 92 S. 
W. 1124, 77 Ark. 519; Wyman v. Baer, 
9 N.W. 455, 46 Mich. 418; House v. 
Gumble, 29 So. 71, 78 Miss. 259; Rob- 
erts v. Fargo First Nat. Bank, 79 N.W. 
1049, 8 N.D. 504; O’Neil v. Tyler, 
53 N.W. 434, 3 N.D. 47. See Brackett 
v. McClure, 135 P. 1110, 24 Colo.App. 
524 (sale void where quarter section 
of land assessed as an entirety was 
sold in forty-acre tracts). 

[a] Reason for rule.—‘‘The entire 
lot. . . . was assessed to the ap- 
pellant in that year at one lump sum. 
- . »« No valuation had ever been 
placed upon the south half of the lot 
by the assessor. In other words, it 
had never been assessed, and there 
could be no delinquent tax against 
such tract. No officer had any author- 
ity to subdivide ELIS: lies ages 
lot and say that any portion of the 
TAX, 3 . thereon should be charged 
to any specific portion of the lot.” 
Roberts v. Fargo First Nat. Bank, 79 
N.W. 1049, 1050, 8 N.D. 504. 

67. Heil v. Redden,.16 P. 748, 38 
Kan. 255; Kregelo v. Flint, 25 Kan. 
695; Shaw v. Kirkwood, 24 Kan. 476. 


Sane Clay v. O’Brien, 24 lLa.Ann:: 
[a] Tllustration.—If several lots 


in a block are assessed and advertised 


TAXATION 
City lots. 


owner.?® 


sale of distinct 


as a whole as belonging to unknown 
owners, if one owner appears and 
pays the tax due on his share, a val- 
id sale of the rest may be made. Clay 
v. O’Brien, 24 La.Ann. 232. 

69. Greer v. Wheeler, 41 Iowa 85; 
Weaver v. Grant, 39 Iowa 294; Wil- 
liams v. Hall, 123 P. 739, 87 Kan. 63 
[aff 121 P. 917, 86 Kan. 807]; Dodge v. 
Emmons, 9 P. 951, 34 Kan. 732; Roth 
v. Gabbert, 27 S.W. 528, 123 Mo. 21. 

[a] Illustration.—Where, two lots 
were used and occupied for one pur- 
pose, a building being partly on each, 
it was held that they might properly 
be sold together. Weaver v. Grant, 
39 Iowa 294. 
ibe cried of assessment see supra § 

9 é 


70. Pettibone v. Fitzgerald, 88 N. 
W. 148, 62 Neb. 869. See Cross v. 
Herman, 87 P. 686, 74 Kan. 554 (hold- 
ing that a tax deed is not void on its 
face, when it has been recorded more 
than five years, and shows the tracts 
to be contiguous). 

71. People v. Cant, 103 N.E. 232, 
260 Ill. 497; National Bond, ete., Co. 
v. Hennepin County, 97 N.W. 413, 91 
Minn. 63; Knight v. Valentine, 24 N. 
W. 295, 34 Minn. 26; Wellshear v. 
Kelley, 69 Mo. 343; Howard y. Ste- 
venson, 11 Mo.App. 410. 

[a] In Texas the owner of the 
land can, by. written request, have 
the several parcels described in the 
judgment sold separately, and a fail- 
ure so to request in writing will au- 
thorize a sale en masse. Allen v. 
State Mortg. Corporation, (Tex.Civ. 
App.) 19 S.W.(2d) 109; Ryon v. Da- 
vis, 75 S.W. 59, 32 Tex.Civ.App. 500; 
Masterson v. State, 42 S.W. 1003, 17 
Tex.Civ.App. 91. 

[b] Adding parcels.—Where the 
statute so provides, where a judgment 
is rendered against the owner of sev- 
eral distinct parcels of land for taxes 
due thereon, the parcels are to be of- 
fered separately, and, if no bids are 
received for one tract, the officer is 
to add another to it, and so on until a 
sufficient sum is bid to pay the 
amount of the judgment, and a sale 
en masse without complying with this 
procedure is void. Douthett v. Kettle, 
104 Ill. 356. 

-72. Sanzenbacher v. Santhuff, 119 
S.W. 395, 220 Mo. 274. 

73. See statutory provisions. 

74. Campbell v. Sanders, 210 S.W. 
934, 138 Ark. 94; Terrill v. Groves, 18 
Cal. 149; Christie v. Johnston, 12 
GrantCh. (Ont.) 534. 

75. Moseley v. Georgia State Sav. 
Ass’n, (Ark.) 224 S.W. 619. 

76. Ala.—Johnston v. Smith, 70 
Ala. 108. 

Ark.—Guynn v. McCauley, 32 Ark. 
97; Jacks v. Dyer, 31 Ark, 334. 

Cal.—Christy v. Fisher, 58 Cal. 256; 
Garwood y. Hastings, 38 Cal. 216; 
Coppinger v. Rice, 33 Cal. 408; Mc- 
Minn v. Whelan, 27 Cal. 300: Moss vy. 
Shear, 25 Cal. 38, 85 Am.D. 94; Kelsey 
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under the judgment, the remainder of the land re- 
mains the property of the owner, subject to its pro- 
portion of the judgment for delinquent taxes."? 

There is statutory provision in some 
jurisdictions that city lots are to be assessed and 
sold separately,7® and, under such provision, a sale 
of several such lots en masse is void,‘* notwith- 
standing they are adjacent and belong to the same 


[§ 1615] J. Persons Who May or May Not Pur- 
chase*—1. General Rules. 
person under a positive duty to the state or munic- 
ipality to pay the taxes on a particular tract of 
land cannot become a valid purchaser at a sale of 
the property for such taxes,’® and if he does pur- 
chase, it is deemed to be merely a mode of paying 


_v. Abbott, 13 Cal. 609. 


As a general rule any 


Colo.—Hurt v. Schneider, 156 P. 600, 
61 Colo. 104, L. R. A. 1916F 204 [aff 
138 P. 422, 25 Colo.App. 335]. 

Ga.—Bourquin y. Bourquin, 47 S.E. 
639, 120 Ga. 115. 

Ill.—Lewis v. Ward, 99 Ill. 525; 
Busch v. Huston, 75 Ill. 343; Higgins 
v. Crosby, 40 Ill. 260; Blakeley v. Bes- 
tor, 13 Ill. 708; Frye v. Illinois Bank, 
PUT M38 Ge ie 
cide Sucetey, v. Taggart, 62 Ind. 
Iowa.—Fallon vy. Chidester, 46 Iowa 
588, 26 Am.R. 164; Weare v. Van Me- 
ter, 42 Iowa 128, 20 Am.R. 616. 

Kan.—Morrill v. Douglass, 17 Kan. 
291; Carithers v. Weaver, 7 Kan. 110; 
Bowman v. Cockrill, 6 Kan. 311. 
Teen oes v. Jones, 5 B.Mon. 

Me.—Dunn v. Snell, 74 Me. 22; Has- 
kell v. Putnam, 42’Me. 244; Matthews 
v. Light, 32 Me. 305; Varney v. Ste- 
vens, 22 Me. 331. 

Mich.—Sands v. Davis, 40 Mich. 14; 
Bertram v. Cook, 82 Mich. 518; Du- 
bois v. Campau, 24 Mich. 360; Lacey 
v. Davis, 4 Mich. 140, 66 Am.D. 524. 

Miss.—Allen v. Poole, 54 Miss. 323; 
McLaughlin v. Green, 48 Miss. 175. 

Mo.—McCune v. Goodwillie, 102 S. 
W. 997, 204 Mo. 306; Smith v. Phelps, 
63 Mo. 585. 

Neb.—Toliver v. Stephenson, 120 N. 
W. 450, 83 Neb. 747; Gibson v. Sex- 
son, 118 N.W. 77, 82 Neb. 475. 

44 N.H. 


Fe hae are v. Simons, 
N.Y.—Williams v. Townsend, 31 N. 


Y. 411; Nellis v. Lathrop, 22 Wend. 
121, 34 Am.D. 285; Sharpe v. Kelley, 
5 Den. 431. 


N.D.—Baird v. 
892, 57 N.D. 167. 

Ohio.—Douglas v. Dangerfield, 10 
Ohio 152; Piatt v. St. Clair, 6 Ohio 
227, Wright 261. 

Ok].—Brooks v. Garner, 94 P. 694, 
975.995, 20,OKI 286. 

Pa.—Reinboth v. Zerbe Run Imp. 
Co., 29 Pa. 139; Coxe v. Wolcott, 27 
Pa. 154. : 

Porto Rico.—Fernandez v. 
cia, 19 Porto Rico 311. 

Vt.—Downer v. Smith, 38 Vt. 464; 
wale v. Strong, 14 Vt. 532, 39 Am. 

Va.—Miller v. Williams, 15 Gratt. 
(56 Va.) 213. ' 

Wash.—Burgess v. Peth, 140 P. 351, 
79 Wash. 298. 

W.Va.—Williamson v. Russell, 18 
W.Va, 612. 

Wis.—Baldwin v. Barber, 160 N.W. 
1052, 164 Wis. 622; Frentz v. Klotsch, 
28 Wis. 312; Edgerton v. Schneider, 
HUREES 385; Smith v. Lewis, 20 Wis. 


Fischer, 220 N.W. 


Oliven- 


Ont.—Blakey v. Smith, 20 Ont.L. 
279, 14 Ont.W.R. 241, 15 Ont.W.R. 


[a] Rule stated.—It is a universal 
principle that a purchase at a tax 
sale by one whose duty ‘it was to pay 


*By PHILIP H. CRAWFORD, JR. (§§ 1615-1643). 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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the taxes and does not found a new title in any 
way.'’ This rule by its terms has no application 
to a purchaser not bound for the payment of taxes, 
and who purchases on his own account;78 nor does 
it apply to one who purchased the land subsequent 
to the levy of the tax and did not become respon- 
sible for its payment, for he may strengthen his 
title by discharging the tax lien in this manner;?9 
or to a person who is not the owner of the land, 
although it is assessed in his name illegally and 
without his consent;8° and the rule was held inap- 
plicable where the purchaser at a tax sale conveyed 
the property to one who bought it for the use of 
the taxpayer, and agreed to convey it to him upon 
payment by him of the amount expended by such 
person for the purchase, when such amount had 
not been paid;’! on the other hand, where one who 
is without interest in land has it listed for taxes 
in his name, he cannot, upon defaulting in payment 
of taxes and bidding in the land at the tax sale and 
receiving the sheriff’s deed therefor, acquire a title 
to the land;§? nor can one gain a valid title to land 
by causing it to be assessed to him and allowing 
it to be sold for nonpayment of taxes, and procur- 
ing a third person to buy it and convey-it to him 
after expiration of the period for redemption;%* 


TAXATION 
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and one who purchased from a devisee bound by 
the terms of the will under which he took the land 
to pay the taxes thereon derives no title by pur- 
chasing at a sale of the land as unseated for nonpay- 
ment of taxes. Persons under no duty to the own- 
er of land or to the state to pay the taxes thereon 
may acquire separate tax titles for different years, 
and the title acquired to each will inure to his own 
benefit,*> and through mesne conveyances such ti- 
tles may be vested in one who owes no duty to the 
owner that would disqualify him from relying 
thereon.§® 

Stockholders in corporations. The fact that pur- 
chasers of property at a tax sale were stockholders 
in a corporation which then owned the legal title 
to the property is not sufficient to constitute such 
purchase a payment of the taxes, in favor of a sub- 
sequent purchaser of the property at a foreclosure 
sale.®* 

[§ 1616] 2. Owner. Although there is some au- 
thority to the contrary,®® as a general rule the own- 
er of land can neither add to nor strengthen his ti- 
tle thereto by omitting to pay taxes on it for which 
he is liable and then buying it in at a tax sale,8® 
and such a transaction amounts to no more than a 
payment of the taxes;°° and where one purchases 


the taxes Shall operate only as an ex- 
tinguishment of the tax, and one can 
acquire no rights against another by 
a neglect of a duty which he owes to 
pe other. Foley v. Kirk, 33 N.J.Eq. 

[b] One under legal or moral cb- 
ligation te pay taxes cannot, by neg- 
lecting to pay them and allowing the 
land to be sold in consequence of such 
neglect, add to or strengthen his title 
either by purchasing at the sale him- 
self or suffering a stranger to buy, 
and then purchasing from him. Moss 
v. Shear, 25 Cal. 38, 85 Am.D. 94. 

[e] One in possession of land and 
receiving rents and profits could ac- 
quire no title by purchasing at tax 
sale. Rodman v. Sanders, 44 Ark. 
504. 

Persons under disability to pur- 
chase at tax sale see infra §§ 1616-— 
1631. 

77. See cases supra note 76; 
infra §§ 1616-1631. 

78. Miller v. Jennings, 147 S.E. 32, 
168 Ga. 101; Blackwood v. Van Vleit, 
30 Mich. 118. 

[a] “To preclude any person from 
making and relying upon a purchase 
of lands at a tax sale, there must be 
something in the circumstances of the 
case which imposes upon him a duty 
to the state to pay the tax, or some- 
thing which renders it inequitable, as 
between himself and the holder of the 
existing title, that he should make the 
purchase.” lackwood y. Van Vleit, 
30 Mich. 118, 121 [quot Cooley, J.J]; 
Atkinson v. Dixon, 1 S.W. 13, 89 Mo. 
464 [cit Blackwood v. Van Vleit, su- 

rate 
» iy Subsequent payment of taxes 
as strengthening title.—The rule that 
subsequent payment of taxes by the 
purchaser at a tax sale does not 
strengthen the original tax title can- 
not be invoked against a tax purchas- 
er who was not in possession nor en- 
joying the benefits thereof and was 
under no ovligation to the original 
owner to pay taxes. Collier v. Smith, 


and 


200 S.W. 1008, 132 Ark. 309. 


[c] Rule as being inapplicable aft- 
er sale and before redemption see Ana 
Maria Sugar Co. v. Castro, 28 Porto 

ico 225. 
ce [d] Where one purchased land at 
successive tax sales for the years 
1902, 1903, and 1904, his purchases 
for the latter two years were not 
deemed a payment of the taxes so as 
to prevent such person from claiming 
title under either of such sales. Bau- 


chier v. Hammer, 123 N.W. 132, 140 
Wis. 648. ; 

79. Oswald v. Wolf, 21 N.E. 839, 
129 Ill. 200; Griffin v. Turner, 39 N. 
W. 294, 75 Towa 250; Lybrand. -v. 
Haney, 31 Wis. 230. 

[a] Real and ostensible owner.— 
The real owner of property may buy 
it at a tax sale made to satisfy tax- 
es assessed against the ostensible 
owner, and the property will pass to 
him free from mortgages created up- 
on it by the ostensible owner as a 
fraud upon him. Hillard v. Taylor, 38 
So. 594, 114 La. 883. 

80. Pleasants v. Scott, 21 Ark. 370, 
76 Am.D. 403. 

[a] Mere fact that taxes on land 
are assessed against a particular per- 
son does not impose on him the duty 
of paying the taxes if in fact the land 
does not belong to him and he stands 
in no trust relation to the owner; 
such person may permit the lands to 
be sold for the taxes and acquire a 
valid title to them by purchase at the 
tax sale. Fink v. Miller, 19 Pa.Super. 
556. Compare, however, infra note 

4 


84. 

81. Miller v. Jennings, 147 S.E. 32, 
168 Ga. 101. 

82. Pope v. Wilder, 19 S.E. 996, 41 


‘S.C. 540. 


83. Ragsdale v. Alabama, etc., R. 
Co., 6 So. 630, 67 Miss. 106. 

24. Chambers y. Wilson, 2 Watts 
(Pa.) 495. 

[a] Under executory devise, a pur- 
chaser from a devisee, bound by 
terms of the will to pay taxes on the 
land, can derive no title from a sale 
of such land as unseated, for nonpay- 
ment of taxes. Chambers v. Wilson, 
2 Watts (Pa.) 495. 

85. Carmell v. Parr, 126 N.W. 835, 
161 Mich. 429. 

86. Carmell’v. Parr, 126 N.W. 835, 
161 Mich. 429. g , 

Persons subject to disqualification: 
Agents and attorneys see infra § 1622. 
Doweress and life tenants see infra § 

1623. 

Joint tenants see infra § 1624. 

Landlord and tenant see infra § 1625. 

Mortgagor or mortgagee see infra § 
1626 


Person under fiduciary relationship 
see infra §§ 1617-1622. 
87. Jenks v. Brewster, 96 F. 625. 
88.. Branham v. Bezanson, 21 N.W. 

861, 33 Minn. 49; Neill v. Lacy, 1 A. 

325,110 Pa. 294. 

[a] Gand and not owner is debtor 
to unseated taxes, and the owner has 


the same right as an entire stranger 
to become a purchaser at a treasur- 
er’s sale. Neill v. Lacy, 1 A. 325, 110 
Pa, 294. 

[b] Party assessed may become 
purchaser of the land sold for taxes. 
oe ve-Taggart, 22 U.C.C.P. (Ont.) 

89. Ark.—Pleasants vy: Scott, 21 
Ark. 370, 76 Am.D. 403. 

Cal.—Gates v. Lindley, 38 P. 311, 
104 Cal. 451. 

Colo.—Newmyer v. Tax _ Service 
Corporation, 289 P. 365, 87 Colo. 474. 

Conn.—Middletown Sav. Bank v. 
Bacharach, 46 Conn. 513. 

Dak.—Wambole v. Foot, 2 N.W. 239, 
2 Dak. 1: 

Fla.—Petty v. Mays, 19 Fla. 652. 

Jowa.—Griffin v. Turner, 39 N.W. 
294, 75 Iowa 250; Emmet County v. 
Griffin, 34 N.W. 792, 73 Iowa 163. 

Kan.—Pomeroy v. Graham County, 
50 P. 1094, 6 Kan.App. 401. 

Me.—Burgess v. Robinson, 49 <A. 
606, 95 Me. 120. 

Mich.—Cooley v. Waterman, ° 16 
Mich. 366. 

Miss.—Gaskins v. Blake, 27 Miss. 
675 : 


Neb.—Toliver v. Stephenson, 120 N. 
W. 450, 88 Neb. 747; Wyegant v. Dahl, 
42 N.W. 735, 26 Neb. 562. 

S.D.—Graut v. Burton, 127 N.W. 
480, 26 S.D,. 52. 

W.Va.—State v. Eddy, 23 S.E. 529, 
41 W.Va. 95. 

Wis.—Swift v. Agnes, 33 Wis. 228, 

[a] Conveyance of tax title by 
owner, to third person for his bene- 
fit——Where a person owning land and 
bound to pay the taxes thereon per- 
mitted it to be sold for taxes, and 
purchased the tax title, and caused it 
to be conveyed to a third person for 
his benefit, he could not set up such 
title as a defense in ejectment against 
one who had purchased at a sale on 
execution against him since the exe- 
cution of the tax deed. Swift v. Ag- 
nes, 33 Wis. 228. 

[b] Owner of part of tract of land, 
not having paid the taxes thereon be- 
fore sale of the tract for the taxes, 
upon purchasing the certificate of sale 
to the whole tract, and refusing re- 
demption money offered by the owner 
of the other part, acquired neither a 
legal nor equitable right to have a 
deed issued to him for the entire tract. 
State v. Williston, 20 Wis. 228.- 

90. Conn.—Middletown Sav. Bank 
v. Bacharach, 46 Conn. 513. 

Dak.—Wambole v. Foot, 2 N.W. 339, 
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at a tax sale his own land together with land of 
another, which he had listed as one tract as belong- 
ing to himself, he simply paid his own taxes, and 
the sheriff’s deed conveyed no title;®°! but where 
one owned a definite portion of a city lot, he could 
take an assignment of the certificate after it was 
bid in by the county, and enforce his lien on the 
portion not owned by him.®? , 

Payment from mingled funds. Where one obtain- 
ing a tax certificate paid taxes from the mingled 
funds of the owner and his own, and failed to sep- 
arate the funds, his payment was the owner’s pay- 
ment.°* 

Owner and lessee. Where, one as lessee because of 
a provision in his lease, and, as owner because of a 
subsequent deed from the lessor, was under a legal 
obligation to pay taxes on the land, he could not, 
by omitting to pay them and acquiring the tax deed 
at the tax sale therefor, strengthen his title, and 
the transaction amounted to no more than a pay- 
ment of taxes.°4 

Where owner of lands conveyed surface and re- 
served the minerals, and failed in his duty to no- 
tify the county commissioners of such fact, and 
thereafter the lands were assessed as to the entire 
estate as unseated lands, and sold at a tax sale, the 
owner of the surface could purchase at the sale and 
acquire a good title to the minerals.®® 

Purchase by equitable owner of an undivided in- 
terest in land sold at a tax sale operates as a re- 
demption of the land so sold.°® 
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[§§ 1616-1619 


[§ 1617] 3. Persons under Fiduciary Relations— 
a. In General. Where one is bound to pay taxes 
on land because of his fiduciary relation to the 
owner, he cannot become a purchaser of the land 
at a tax sale for nonpayment of taxes.?* Thus, 
where an illiterate and ignorant woman gave money 
to a prominent man to pay her taxes, where he 
allowed her property to be sold for taxes and pur- 
chased it for himself, the sale was a fraud, and he 
purchased it as the agent of such woman;°* but 
one who was a commissioner when dower was as- 
signed could buy at a tax sale the land so assigned 
after the expiration of three years.®® 

[§ 1618] b. Member of Owner’s Family. The 
mere fact. that one is a member of the owner’s fam- 
ily will not preclude his becoming a purchaser of 
land sold for nonpayment of taxes,! but where it is 
shown that such purchaser stood in a fiduciary re- 
lation, and acted as agent of the owner, he cannot 
acquire an adverse title;?. and it has been held 
that a purchase made by the son and heir-at-law 
of the owner, either directly or indirectly, is void, 
and that such purchaser acquired no title to the 
property, and that the transaction was merely equiv- 
alent to payment of taxes.® 

‘[§ 1619] c. Husband or Wife. As a general rule, 
neither husband* nor wife> can purchase the oth- 
er’s land at a tax sale, nor can a husband gain an 
interest in land in which his wife owns a life es- 
tate when he allows the land to be sold for taxes, 
by purchasing a deed thereto from the holder of 


Weaken, 

Fla.—Petty v. Mays, 19 Fla. 652. 

Ill.—Lewis vy. Ward, 99 Ill. 525. 

Kan.—Pomeroy v. Graham County, 
50 P. 1094, 6 Kan.App. 401. 

La.—Woosley v. Louisiana Saw 
Mill Co., 136 So. 31. 

S.D.—Graut v. 12% N.W. 
480, 26 S.D. 52. 

W.Va.—State v. Eddy, 23 S.E. 529, 
41 W.Va. 95. : 

91. Griffith v. Silver, 34 S.E. 544, 
125 N.C. 368. 

92. Towle v. Shelley, 28 N.W. 292, 
19 Neb. 632. 

93. Charles E. Gibson Co. v. Elze, 
299) be 9585788 Colo. 181. 

94. Word v. Moore, 214 P. 79, 66 
Mont. 550 [cit Cyc]. 

Lessee as purehaser see 
1628. 

95. Hutchinson v. Kline, 49 A. 312, 
199 Pa. 564. To same effect Powel 
v. John Lantzy, etc., Coal Co., 16 Pa. 
Co. 417. 

96. State v. Reger, 114 S.E. 608, 
92 W.Va. 76. 

Owners of undivided interests as 
being disqualified from purchasing at 
tax sale see infra § 1624. 

97. Hunt v. Gaines, 33 Ark. 267; 
Brown v. Lyon, 33 So. 284, 81- Miss. 
438; Saunders v. Farmer, 62 N.H. 
572; Seymour v. Seymour, 199 N.Y.S. 
23, 120 Misc.-525. 

[a] Tlustration.—Where a life 
tenant leased property to his son on 
the condition that the latter keep the 
property in repair and pay the taxes 
thereon, when the property was sold 
for nonpayment of taxes, and before 
the expiration of the time for redemp- 
tion the son’s wife bought the certifi- 
cate of sale and took an assignment 
thereof, in an action against the son’s 
wife, to whom the property had been 
deeded, it was held that her acts con- 
stituted a fraud against the life ten- 
ant, who was entitled to judgment 
setting such deed aside. Seymour v. 
Seymour, 199 N.Y.S. 23, 120 Misc. 525. 

Rule applied to: 
eh dae and life tenants see infra § 


Burton, 


infra § 


Guardians see infra § 1620. 

Husband and wife see infra § 1619. 

Joint tenants see infra § 1624. 

Bee of owner’s family see infra 
1618. 

Trustees see infra § 1621. 

98. Succession of David v. Rich- 
ard, 1 La.App. 237. 

: aun itcatton of agents see infra 
622. 

99. Jones v. Fowler, 285 S.W. 363, 
171 Ark. 594. 

1. Thorington v. Montgomery, 7 
So. 363, 88 Ala. 548; Langley v. Batch- 
elder, 46 A. 1085, 69 N.H. 566. 

[a] Father is not precluded by the 
relationship from acquiring a valid 
title at a tax sale of his son’s land. 
“Owing his son no duty in respect to 
the delinquent tax, and standing in no 
contract or fiduciary relation with 
him, there was nothing to preclude the 
father from obtaining a valid title 
to the land as against his son.” 
Langley v. Batchelder, 46 A. 1085, 69 
N.H. 566, 568. ¥ 

[b] Taxpayer’s daughter.—The 
fact that the purchaser at a tax sale 
was the daughter of the taxpayer, and 
that the husband and trustee of the 
latter made the bids and handed in 
the money, was not enough to stamp 
the transaction as fraudulent, or to 
shift the burden on the purchaser of 
showing that the money used in the 
purchase was hers. Thorington y. 
Montgomery, 7 So. 363, 88 Ala. 548. 

2 Charles E. Gibson Co. v. Elze, 
293 P. 958, 88 Colo. 181. 

[a]. Thus, where one paying taxes 
was the agent of her parents, owners 
of the land, because of confidential re- 
lations, She could not acquire an ad- 
verse title. Charles E. Gibson v. Elze, 
293 P. 958, 88: Colo. 181: 

3. Fernandez v. Olivencia, 19 Por- 
to Rico 311. 

4 Ala.—Thorington v. Montgom- 
ery, 10 So. 634, 94 Ala. 266 [error dism 
L30S.Ciy 1394, 14 WS = 4907 or lass 
252, and aff 13 S.Ct. 394, 147 U.S. 490, 
3 Lad. 2527. b 

Kan.—Croner v. Keefer, 173 P. 282, 
103 Kan. 204; Warner v. Broquet, 39 


P. 228, 54 Kan. 649 [rev 22 P. 1004, 43 
Kan. 48, 19 Am.S.R. 124]. 
Mo.—Wicoff v. Moore, 257 S.W. 474. 
N.H.—Laton v. Balcom, 6 A. 37, 64 
N.H. 92, 10 Am.S.R. 381. 


S.D.—Graut v. Burton, 127 N.Ww. 
480, 26 S.D. 52. : 
W.Va.—Smith v. Casto, 148 S.E. 


566, 107 W.Va. 1; Fuller v. Edens, 
73 S.E. 821, 70 W.Va. 248, Ann.Cas. 
1913E 544 [cit Cyc]. 

_{a] Reason for rule.—‘“The rela- 
tionship of husband and wife is so 
intimate and confidential that a hus- 
band cannot acquire a valid and in- 
dependent tax title to his wife’s real 
estate by a purchase thereof at a tax 
sale.”’ Croner vy. Keefer, 173 P. 282, 
103 Kan. 204. 

[b] Husband as trustee de son 
tort or ex maleficio.—Where a man 
married a widow who held a life es- 
tate in the homestead of her deceased 
husband, and who as life tenant rep- 
resented the remaindermen, children 
of the deceased husband, the latter 
husband sustained a fiduciary rela- 
tion toward the widow, and where he 
cultivated the farm and received the 
products to his own use; he could not 
shuffle off his assumed responsibility, 
allow the taxes thereon to become Ge- 
linquent, and purchase the property 
for himself at a tax sale from the 
proceeds of the products of the farm, 
and where he did so purchase, in con- 
templation of law, it was a payment 
of the taxes, and inured to the benefit 
of the wife. Wicoff v. Moore, (Mo.) 
257 S.W. 474. 

5. Herrin v. Henry, 87 S.W. 430, 
75 Ark. 273; Sanders v. Ellis, 42 Ark. 
aay Purl Vepb url, Vode 204.) 1 O Un icerme 


[a] Where husband had life estate 


in farm with a remainder to his chil- - 


dren, and in which his wife shared 
in the management and operation, and 
kept her stock thereon, she was dis- 
qualified to acquire a tax title thereto, 
based upon taxes that accrued while 
these conditions existed, and paid for 
out of funds derived from operation 
of the farm. Purl v, Purl, 191 P. 297, 
107 Kan. 314. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


2 
H 
c 
7 
b 


- 


§§ 1619-1622] 


the tax title,° and such transaction results in a 
redemption of the land from the tax sale.? How- 
ever, it has been held that the wife could purchase 
her husband’s lands* where she was under no ob- 
ligation to pay the taxes,® provided she acts in 
good faith,!® and purchases with her own money,'! 
and the rule preventing a husband from purchas- 
ing his wife’s land at a tax sale does not apply to 
such land of her estate at a tax sale after her 
death,’ and the rule was held inapplicable where 
a wife, who was a cotenant, made no claim to her 
former interest in the land, but recognized the title 
acquired by her husband. : 

[§ 1620] d. Guardian. The rule noted above? 
will preclude a guardian from defeating the inter- 
est of his ward at a tax sale,!® and the assignment 
by a guardian of the certificate and tax deed based 
thereon, of his ward’s land, purchased by him at 
a tax sale, conveys no title adverse to his ward.!4 
Thus, where the natural guardian of minor children 
resided with such children on homestead lands, and 
bought such lands at a tax sale, the title so ob- 
tained was held to have the effect of being a re- 
demption from tax forfeiture and the tax sale,17 
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ing from the administration of the 


{61 C.J.] 1201 


and a deed to such guardian from a purchaser at 
a tax sale will inure to the benefit of his wards 
although obtained after expiration of the time for 
redemption.'® However, an administrator who was 
guardian ad litem of minor, children at the time 
dower was assigned could buy the land assigned as 
dower at a tax sale after the administration was 
closed, and the widow’s grantee was in possession.?® 

[§ 1621] e. Trustee.2° The rule that a trustee 
eannot defeat the interest of his cestui que trust 
by a purchase at a tax sale,?1 or the beneficiary 
under a trust deed,?? will apply where a trustee 
joins with one who, alone, could acquire a valid ti- 
tle,?* and -where a trustee held the legal title to 
an undivided one half of a tract of land, the acqui- 
sition of the tax title by a stranger to the tenants 
in common, and his conveyance thereof to the trus- 
tee, gave the latter no title as against his coten- 
ants.?# 

[§ 1622] f. Agent or Attorney.?® It is a breach 
of trust for an agent or attorney having the man- 
agement and control of real estate to purchase it 
at a tax sale; and such a purchase vests no title 
in him, but inures to the benefit of the owner.?® 


22. Frierson v. Branch, 30 Ark.’ 


6 Peck v. Ayres, 100 P. 283,-79 
Kan. 457. ‘ 

7. Peck v. Ayres, supra. 

8. Willard v. Ames, 30 N.E. 210, 
130 Ind. 351; Nagle v. Tieperman, 
85 P. 941, 88 P. 969, 74 Kan. 32, 9 L.R. 
A.N.S. 674; Day v. Rutledge, 12 Man. 
290 [aff 29 Can.S.C. 441]. 

9. Nagle v. Tieperman, 85 P. 941, 


coat 969,-74 Kan. 32, 9 L.R.A.N.S., 
10. Nagle v. Tieperman, supra. 
11. Nagle v. Tieperman, supra. 


12. Hildie v. Eckhart, 169 N.W. 14, 
203 Mich. 346. 

13. Smith v. Casto, 148 S.E. 566, 
107 W.Va. 1. See also Fitzmaurice v. 
Warren, 63 So. 862, 134 La. 164 (where 
the husband of one of the heirs of 
an undivided half interest in land is 
permitted at a tax sale to buy in the 
property by reason of the impres- 
sion created to his knowledge, if not 
by him, that he is acting for the heirs, 
he will be considered, as between him- 
self and one of such heirs, to have so 
bought the property). 

Cotenants as purchasers see Ten- 
ancy in Common [38 Cyc 48]. 

14. See supra § 1617. 

15. Iowa.—Dohms v. Mann, 
W. 823, 76 Iowa 723. 

La.—Ingram v. Heintz, 36 So. 507, 
112 La. 496. 

Miss.—Wise v. Hyatt, 10 So. 37, 68 
Miss. 714. : 

N.H.—Thornton v. Gilman, 39 A. 
900, 67 N.H. 392. te i 

Ohio.—Raub v. Appleby, 29 OhioCir. 


39 N. 


Ct.N.S. 462. 

Tenn.—McKee v. Dail, 1 Tenn.Ch. 
A. 689. 

[a] Guardian of tenant in common 


under mental disability is under the 
duty of paying taxes on such ward's 
property, and cannot acquire title to 
the common property by allowing tax- 
es to become delinquent, and purchas- 
ing at the sale. Raub v. Appleby, 29 
ORO CP CURLS: 462. 
1 


See also infra § 


24. 
[b] Guardian de son tort.—Thorn- 


ton v. Gilman, 39 A. 900, 67 N.H. 392., 


[c] Assessment in name of third 
party.—-A guardian cannot acquire 
ownership adversely to his wards at 
a tax sale made under an assessment 
of such property in the name of a 
third party. Ingram v. Heintz, 36 
So. 507, 112 La. 496. See also cases 
infra this section. But see Jones Vv. 
Ford, 4 La.A. (Orleans) 380 (where 
one promised another on his deathbed 
to look after and care for his minor 


‘children, he was not deemed to have 


assumed the responsibilities result- 
[61 C. J.—76] 


estate when it was shown that he act- 
ed as the agent of the mother of such 
children who was their natural guard- 
ian, and where property constituting 
the estate was sold for delinquent 
taxes antedating the assumption of 
his duties as agent of such guardian, 
and where it appeared that he was 
ignorant of the delinquent taxes and 
Subsequent right of redemption, and 
purchased the property from a tax 
purchaser for himself, having no 
funds of the minor with which to buy 
for them, and being under no obliga- 
tion to do so, was held to be good). 
And see infra text and note 19. 

16. Dohms v. Mann, 39 N.W. 823, 
76 Iowa 723. 

17. Roberts v. Miller, 291 S.W. 
814, 173 Ark. 38. 

[a] Reason for rule.—‘‘One cannot 
occupy and enjoy the use of premises 
and at the same time acquire a valid 
tax title by permitting the lands to be 
sold for taxes, purchasing at the sale, 
or purchasing from one who has pur- 
chased at the tax sale based upon a 
tax forfeiture, during the time he was 
occupying’ and enjoying the premis- 
es.” Roberts v. Miller, 291 S.W. 814, 
816, 173 Ark. 38. 

18. Peterson v. Larson, 225 S.W. 
704, 285 Mo. 119. E 

19. Jones v. Fowler, 285 S.W. 363, 
171 Ark. 594. 

Commissioner of dower as purchas- 
er of land assigned as dower see su- 
pra § 1617. 

20. Holder of quitclaim deed as 
trustee for grantees under former 
conveyance see infra § 1630. 

21. O’Halloran vy. Fitzgerald, 71 
Ill. 53; Wicoff v. Moore, (Mo.) 257 S. 
W. 474. 

[a] Trustee de son tort or ex mal- 
eficio.—The husband of a widow hold- 
ing a life estate in the homestead of 
her deceased husband, and who as life 
tenant represented the remaindermen, 
children of thé deceased husband, 
sustained a fiduciary relation toward 
the widow, cultivated the farm and 
received the products to his own use, 
and could not shuffle off his assumed 
responsibility, allow taxes thereon to 
become delinquent, and purchase the 
property for himself from the pro- 
ceeds of the products of the farm, 
and where he did so purchase, in con- 
templation of law, the tax sale was 
merely a payment of taxes, and what- 
ever title it conferred inured to the 
benefit of the remaindermen, he being 
trustee de son tort or ex maleficio. 
Wicoff v. Moore, (Mo.) 257 S.W. 474. 


453; Charles E. Gibson Co. v: Elze, 293 
P. -958,'88 -Colo...181;.\. Harrisons 
Winston, 2 TenmcCh. 544. 

23. Sorenson vy. Davis, 49 N.W 
1004, 88 Iowa 405. 

[a] Reason for rule.—‘If the trus 
tee may not acquire a tax-title tc 
himself as against the co-tenants of 
his cestui que trust, surely he should 
not be allowed to do so by _ joining 
with one who might have alone ac- 
quired such title.” Sorenson v. Da- 
vis, 49 N.W. 1004, 1005, 88 Iowa 405. 

24. Sorenson v. Davis, supra. : 

[a] Reason for rule.—‘‘The rea- 
son that would not allow the co-ten- 
ant [trustee] to purchase this new 
title originally’ certainly should in- 
capacitate him from afterwards pur- 
chasing it, to the prejudice of his co- 
tenants.” Sorenson vy. Davis, 49 N.W. 
1004, 1005, 83 Iowa 405. : 
; pipe aie as purchasers see infra 

25. Attorney for tax collector see 
infra § 1631. 

26. U.S.—Persons v. Beling, 116 
EF. 877 [aff 126 F. 449, 62 C.C.A. 63]; 
Schedda v. Sawyer, 21 F.Cas.No. 12,- 
443, 4 McLean 181. 

Ark.—Grober v. Clements, 76 S.W. 
5565) 00) Ark 565,09 1000 AmsS Ry 290 
Sanders v. Hillis, 42 Ark. 215; Wright 
v. Walker, 30 Ark. 44. ? 

Cal.—Bernal v. Lynch, 36 Cal. 135 
[aff 9 Wall.. (U.S.) 315, 19 L.Ed. 714]. 

Colo.—Gibson v. Elze, 293 P. 958, 
88 Colo. 181. 

Ill.—Gonzalia v. Bartelsman, 32 N. 
E. 532, 143 Ill. 634; Houston v. Buer, 
7 N.E. 646, 117 Ill. 324; Barton v. 
Moss, 32 Ill. 50. 

Iowa.—Bowman vy. Officer, 6 N.W. 
28, 53.Iowa 640. 

Kan.—Cunningham v. Jones, 15 P. 
BW 87 Kam was ed AI SER Ea STs 
Woodman v. Davis, 4 P. 262, 32 Kan. 


344; Fisher v. Krutz, 9 Kan. 501. 
Ky.—Oldhams v. Jones, 5 B.Mon. 
458. 
Me.—-Matthews v. Light, 32 Me. 
305. 


Mich.—Linsley v. Sinclair, 24 Mich. 
380. 

Mo.—Murdoch v. Milner, 84 Mo. 96. 

Pa.—Bartholemew  v. Leech, 7 
Watts 472; Elliott v. Tyler, 6 A. 917, 
3 Pa.Cas, 584: 

S.c.—Hudson v. Schumpert, 61 S. 
E. 104, 80 S.C. 22. 

Tenn.—State v. Goldberg, 86 S.W. 
W247, 113 ‘Tenn. 298. 

W.Va.—Siers v. Wiseman, 52. S.E. 
460, 58 W.Va. 340; Curtis v. Borland, 
12 S.E. 1118, 35 W.Va. 124; Franks 
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But the existence of a previous agency of this kind 
will not disqualify the person from purchasing if 
it has been finally terminated?? or explicitly re- 
nounced.** However, it has been held that a pur- 
chase made in violation of such a trust is only void- 
able at the option of the principal,*® who, upon set- 
ting it aside, must refund the money paid;*° and 
where an agent, after making such a purchase, con- 
veyed the premises to an innocent grantee for val- 
ue, the latter was protected against the equities 
of the former owner.?! It has been held that the 
mere fact that an agent who purchased a tax title 
for another stood in such a relation to the prop- 
erty that he would not have been permitted to 
acquire the tax title for himself did not affect a 
purchase by him for his principal.*? ) 

Where both principal and agent were present and 
bidding at a tax sale, a purchase by the agent was 
not vitiated.®* 

Auctioneer as agent for purchaser. The fact that 
an auctioneer in charge of a tax sale acts as agent 
for the purehaser is not, independent of other 
grounds, a sufficient reason for setting the sale aside 
as not having been properly conducted.** 

_ Attorney at law. The mere fact that the pur- 
chaser of land at a tax sale had been, during the 
life of the deceased owner, his attorney in certain 
suits did not place him under any duty to pay the 
taxes on such land, or affect his right to purchase 
3t.25 An attorney for a tax collector at the time 
tax proceedings are begun, but who was not at- 
torney for such collector at the time of the tax 
sale, could become a purchaser;*° but an attorney 
cannot become a purchaser of land in regard to 
which he has been retained, and such a purchase 
is void although there may have been no bad faith 
on his part.** However, it has been held that such 


v. Morris, 9 W.Va. 664; Morris v. 
Joseph, 1 W.Va. 256, 91 Am.D. 386. 

. Wis.—Superior First Nat. Bank v. 
Douglas County, 102 N.W. 315, 124 
Wis. 15; Fox v. Zimmermann, 46 N. 
W. 533, 77 Wis. 414; McMahon vy. Mc- 
Graw, 26 Wis. 614. 

[a] Volunteer agent.—Where land 
belonging to minors was sold for 
taxes, and a friend of the family Sl. 
‘bought it with his own money, and|74 Iowa 719. 
took a deed to himself in trust for 32. 
the minors, and gave his own bond | Iowa 573. 
for surplus purchase money, the title 33. 
thereby made is as good and effectual 
in him as if no such trust had been 
expressed in the deed, and until the 
minors became of age it was unknown 36. 


to purchase. 

Ark. 489. 
28. 

Watts (Pa.) 472. 
29. 


Beavis v. 
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him the duty of paying the taxes or 
redeeming the land, or affect his right 
Pack v. Crawford, 29 41. 


Bartholemew vy. 


Elisworth v. Cordrey, 16 N.W. 
211, 63 Iowa 675. 

30. Ellsworth v. Cordrey, supra. 
Lamb vy. Davis, 


Jury v. Day, 


Jury v. Day, supra. 
Stewart, 


Pack y.’Crawford, 29 Ark. 489. 
Walker v. Mills, 109 S.W. 44, 


[§§ 1622-1624 


purchaser is entitled to be reimbursed for the mon- 
ey paid in the extinguishment of the taxes, with 
interest.°§ 

[§ 1623] 4. Life Tenant; Widow. A tenant for 
life cannot purchase at a tax sale,*® or acquire an 
interest adverse to the reversioner or remainderman 
by obtaining an assignment of the tax title;*® but 
where a life tenant procured the issuance of a tax 
deed to himself, and then conveyed the land by a 
warranty deed, the possession taken thereunder was 
held to be adverse to the remainderman, since the 
warranty deed was color of title.44 Where a wid- 
ow was in possession of land after her husband’s 
death, and before the assignment of dower to her, 
she was held to be entitled to purchase the prop- 
erty at a tax sale.*? ‘ 

Land included in marriage settlement. Where 
the owner of land executed a marriage settlement 
under which his wife was entitled thereto for her 
life, when the taxes became delinquent and the land 
was sold therefor, and, by arrangement with the 
purchasers, the original owner’s widow became en- 
titled to their interests in the property and con- 
veyed to one to whom the purchaser at the tax, 
sale also conveyed, in a suit by the assignee of 
the heirs of the original owner, it was held that 
the person taking the widow’s interest and from 
the purchaser at the tax sale was not affected by 
constructive notice of the liability.** 

[§ 1624] 5. Joint Tenant.44 Where taxes are as- 
sessed upon the whole of land belonging to joint 
tenants which is sold for the nonpayment thereof, 
neither of such tenants can purchase a title at the 
sale which shall be paramount to that of the others 
or operate to dissolve the relationship,*® and al- 
though he has a claim upon the others for reim- 
bursement,*#® payment by one inures to the benefit 


H. 747, 215 111. 552; Prettyman v. 
Walston, 34 Ill. 175. 
Lewis v. Pleasants, 30 N.BE. 
323, 32 N.E. 384, 143 Ill. 271. 
Cross references: , 
Payment of taxes as being adverse 
possession see Adverse Possession 
b §§ 30-31. 
Sale of land as evidence of adverse 
Pee aa see Adverse Possession 
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39 N.W. 114, 
6 N.W. 893, 54) Warranty. deed see Deeds 18 C.J. p 
135 et seq. 
42. Branson v. Yancy, 16 N.C. 77. 
43. Monro v. Rudd, 20 Grant Ch. 
(Ont.) 55. : 
44. Cross references: 
Purchase of outstanding or adverse 


20-38. C. 


whether they would accept the pur- 
chase and repay his money, or refuse 
to-pay and leaye the land his. Harper 
v. McKeehan, 3 Watts&S. (Pa.) 238. 

[b] Where property was returned 
for taxes in name of “Wnknown,” but 
was represented by an agent of the 
owner, such agent could not become 
a purchaser of the land at a tax sale. 
Hudson v. Schumpert, 61 S.E. 104, 105, 
80 S.C. 22. 

[ec] As against trust deed benefi- 
ciary.—One who obtained a tax cer- 
tificate acquired no rights adverse to 
a trust deed beneficiary where such 
person was agent of the owner. Gib- 
son v. Elze, 293 P. 958, 88 Colo. 181. 
Sone § 366; Attorney and Client 

27. Williamson v. Mimms, 5 S.W. 
320, 49 Ark. 336; Pack v. Crawford, 
29 Ark. 489; McLeod v. Waterman, 10 
B.C. 42. 

{a] Example.—The mere fact that 
a purchaser of land at a tax sale had 
acted as attorney of the deceased 
Owner in some suits did not cast upon 


For later cases, developments and changes in the law see Annotations, same title and section number, 


210 Mo. 684. 

Tax collector as being disqualified 
see infra § 1631. 

37. Wright v. Walker, 30 Ark. 44; 
Lyne v. Morse, 39 N.W. 263, 76 Iowa 


[a] Reason for rule.—Such pur- 
chase is inconsistent with his rela- 
tion to his client. Wright v. Walker, 
30 Ark. 44. 

Ss. Paul v. Hill, 3 Tenn.Ch. 443. 

39. U.S.—Patrick v. Sherwood, 18 
F.Cas.No. 10,804, 4 Blatchf. 112. 

Ill.—Hanna v. Palmer, 61 N.E. 1051, 
194 Ill. 41, 56 L.R.A. 93; Prettyman 
v. Walston, 34 Ill. 175. 

Iowa.—Olleman v. Kelgon, 2 N.W. 
612, 52 Iowa 388. 

Ky.—Arnold v. Smith, 3 Bush 163. 

Me.—Varney v. Stevens, 22 Me. 331. 

Miss.—Jones v. Merrill, 11 So. 23, 
69 Miss. 747; Stewart v. Matheny, 5 
So. 387, 66 Miss. 21, 14 Am.S.R. 538. 
ie ok v. Boylan, 25 Wis. 

40. Swan v. Rainey, 27 S.W. 240, 
59 Ark. 364; Blair v. Johnson, 74 N. 


title by joint tenant generally see 

Joint Tenancy § 19. 

Purchase or discharge of outstanding 
tax title by tenant in common see 
Tenancy in Common [388 Cyc 48]. 
45. U.S.—Bissell v. Foss, 5 S.Ct. 

851, 114 U.S. 252, 29 L.Ed. 126; Bur- 

gett v. Taliaferro, 9 N.E. 334, 118 Ill. 

503; Choteau v. Jones, 11 Ill. 300, 50 

Am.D. 460. 

Iowa.—Smith v. Smith, 27 N.w. 
780, 68 Iowa 608; Dickinson v. White, 
21 N.W. 153, 64 Iowa 708; Weare v. 
Van Meter, 42 Iowa 128, 20 Am.R. 
gab Cooley v. Waterman, 16 Mich. 

Miss.—Howell v. Shannon, 31 So. 
965, 80 Miss. 598, 92 Am.S.R. 609. 

Pa.—Maul v. Rider, 51 Pa. 377. 

Wis.—Perkins v. Wilkinson, 57 N. 
W. 371, 86 Wis. 5388; State v. Willis- 
ton} 20 Wis. 228. 

46. Ill.—Burgett v. 
N. Bs 334,7 118° Th. 503 

Iowa.—Weare v. Van Meter, 42 
Iowa 128, 20 Am.R. 616, 
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a 


of all.47 But if the. purchase at the tax sale is 
made by an entire stranger, and the title is held 
by him until it has become fixed and mature, either 
of the former cotenants may then buy from him 
without restoring the relation of cotenaney or be- 
ing required to hold in trust for the others,** pro- 
vided this 1s not done in pursuance of an arrange- 
ment or scheme to use the stranger as a cover and 
oust the cotenants.4® A partition effected before 
the assessment of the particular tax leaves either 
party free to purchase, but not so where the divi- 
sion is made after the assessment, although before 
the sale.*° 

[§ 1625] 6. Landlord or Tenant; Licensee.5 As 
a general rule the relation existing between a land- 
lord and his tenant is deemed to be such as will 
not permit the latter to take advantage of the omis- 
sion of his landlord to pay the taxes and obtain 
an independent title to the land through a tax sale ;5? 
and particularly where a tenant in possession has 
stipulated to pay the taxes,®* or if he is required to 
do so by statute.5+ However, it has been held that, 
where he is not thus bound, he may lawfully buy 
the premises at a tax sale,®°> and where a tenant 
was in possession of land upon which he had not 
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agreed to pay the taxes, he was not estopped from 
buying in a tax title based on a sale made prior to 
his taking’ possession.®® 

Licensee of real estate cannot acquire a tax title 
as against his licensor, whose right to recover pos- 
session is barred by the statute of limitations ;°? 
but where a license to use certain lands excepted 
certain land, the licensee was not precluded from 
purchasing a tax title to the land excepted.®8 

[§ 1626] 7. Mortgagor or Mortgagee.®® The lien 
of a mortgage on land cannot be defeated by the 
purchase of the mortgaged property at a tax sale, 
either by the mortgagor®® or by one who has as- 
sumed the mortgage as a purchaser from him,*! or 
by another in charge of the property under circum- 
stances indicating fraud or collusion;®? but where 
a mortgagor had expressly covenanted to pay the 
taxes on the mortgaged premises, it was held that 
he was not thereby prohibited from acquiring a 
tax title thereon if it did not affect the interests 
or rights arising from, or accruing under, the mort- 
gage.°8 Likewise, the title of a mortgagor cannot 
be ousted by a purchase of the mortgaged premises 
by the mortgagee at a tax sale.6* Where several 
parties hold notes secured by the same mortgage, 


47. Ill—Burgett v. Taliaferro, 9 
N.E. 334, 118 Ill. 503; Lomas v. Gin- 
dell, 7 N.E. 483, 117 Ill. 527; Weare 
Met Meter, 42 Iowa 128, 20 Am.R. 

48. Coleman vy. Coleman, 
(Ky.) 398, 28 Am.D. 86. 

49. Lomax v. Gindell, 7 N.E. 483, 
117 Ill. 527; Hurley v. Hurley, 19 N. 
E. 545, 148 Mass. 444, 2 L.R.A. 172; 
Minter v. Durham, 11 P. 231, 13 Or. 
470. 

50. Maul v. Rider, 51 Pa. 377. 

51. Landlord or tenant as liable 
to pay taxes see Landlord and Tenant 
§ 753. 

52. U.S.—Horner v. Lellinger, 18 
KF, 405. 

Ala.—Jackson v. 3 So. 232, 
82 Ala. 432. 

Fla.—Petty v. Mays, 19 Fla. 652. 

Ga.—Brinson v. Lassiter, 6 S.E. 468, 


3 Dana 


King, 


81 Ga, 40. : 
Iowa.—Curtis v. Smith, 42 Iowa 
665. 
Miss.—Gaskins v. Blake, 27 Miss. 
675 


Wis.—Lacy v. Johnson, 17 N.W. 
246, 58 Wis. 414. 

{a] Tenant’s attempt to better his 
title or obtain another by causing 
Jand of which he was in possession to 


be sold for taxes did not injure an in- 


choate right previously acquired un- 
der the statute. of limitations. Ban- 
non v. Brandon, 34 Pa. 2638, 75 .Am.D. 
Oe ao int’ yi Gained(: 88 ani. 
ee uteent v.. Taliaferro, 9 N.E. 
334, 118 Ill. 503; Busch vy. Huston, 75 
Ill. 343. 3 

*Zan.—St. Clair v. Craig, 94 P. 790, 
77. Kan. 394 [motion gr 101 P. 3]; 
Duffitt v. Tuhan, 28 Kan. 292. 

Me.—Dunn vy. Snell, 74 Me. 22; Has- 
kell v. Putnam, 42 Me. 244. 

Mich.—Bertram v. Cook, 32 Mich. 


OTe Blak’ v. Howe, 1 Aik. 306, 15 
Am.D. 681. 
W.Va.—Williamson v. Russell, 18 
. 612. 
es ioandson v. Elmore, 19 
Wis. 424. 
[a] Tenant occupying rent free.— 


One who occupies land free of rent, 
with the consent of the owner, but 
without any agreement as to the pay- 
ment of taxes, cannot divest the own- 
er’s title by a purchase at tax sale, 
Duffitt v. Tuhan, 28 Kan. 292. : 
[b] Lessee who, in consideration 
of the lease and possession, agreed, 
inter alia, to pay the taxes, could not 


acquire a tax title adverse to his les- 
sor, and his grantee was in no better 
position. Burgett v. Taliaferio, 9 N. 
BE. 334, 118 Ill. 503: 

Covenants or agreements to pay 
corer y see Landlord and Tenant §§ 
. 54 Lansburgh v. Donaldson, 71 A. 
88, 108 Md. 689; Smith v. Specht, 42 
A. 599, 58 N.J.Eq. 47. 

[a] Example.—Under a statute by 
which a tenant is made personally li- 
able for taxes on the premises, which 
he may deduct from the rent after 
payment thereof, a person in posses- 
Sion of lands, either as tenant or 
without attorning to anyone, cannot 
acquire a title to the premises, as 
against the owner, by purchasing the 
outstanding tax title. Smith v. 
Specht, 42 A. 599, 58 N.J.Eq. 47. 

[b] Demised premises.—When a 
tenant purchases demised land at a 
‘tax sale, he will be decreed to hold the 
tax sale title in trust for his landlord 
under a statute requiring the tenant 
to pay the taxes on demised premises, 
and the landlord may maintain a bill 
in equity to enforce his right, al- 
though not in possession of the prem- 
ises. Lansburgh vy. Donaldson, 71 A. 
88, 108 Md. 689. 

55. Waggener v. McLaughlin, 33 
Ark. 195; Ferguson v. Etter, 21 Ark. 
160, 76 Am.D. 361; Bettison v. Budd, 
17 Ark. 546, 65 Am.D. 442; Weichsel- 
oer ye: Curlett, 20 Kan. 709, 27 Am. 
R. 204. “4 

[a] “When under no obligation or 
duty to discharge the taxes on the 
property, he may purchase it at a tax 
sale during his term.’”’ Weichselbaum 
v. Curlett, 20 Kan. 709, 710, 27 Am.R. 
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Uhl v. Small, 39 P. 178, 54 Kan. 


56. 
651. 

57. Keokuk, etc., R. Co. v. Lindley, 
48 Iowa 11. 

58. Munroe v. Winegar, 87 N.W. 
396, 128 Mich. 309. 

59. Mortgages generally see 41 C. 
J. p 218 et seq. 

60. Ill.—Voris v. 
442. 
Ind.—Cooper v. Jackson, 99 Ind. 
566. 
Iowa.—Fair v. Brown, 40 Iowa 209. 

Kan.—McCoy v. Hickman, 116 P. 
825, 85 Kan. 309; Howard Inv. Co. v. 
Benton Land Co., 46 P. 989, 5 Kan. 


App. 716. 
Mich.—Fells v. Barbour, 24 N.W. 
Boner, 116 N.W. 


Thomas, 12 Ill. 


672, 58 Mich. 49. 
Neb.—Pitman v. 
778, 81 Neb. 736. 


N.J.—Ayers v. Casey, 61 A. 452, 72 
N.J.Law 223. 

Porto Rico.—Ana Maria Sugar Co. 
v. Castro, 28 Porto Rico 225. 

Fetes Sh ede v. Day, 29 Can.S.C. 

61. Cooper v. Jackson, 99 Ind. 566; 
Fair v. Brown, 40 Iowa 209; Ameri- 
can Baptist Missionary Union v. 
Hastings, 69 N.W. 1078, 67 Minn. 303; 
Toliver v. Stephenson, 120 N.W. 450, 
83 Neb. 747; Gibson v. Sexson, 118 N. 
W. 77, 82 Neb. 475. 

[a] 
mortgagor of mortgaged real estate, 
while he holds the legal title thereto, 
to pay the taxes levied thereon, fol- 
lows the title to the land to his gran- 
tee, who, while he holds the fee title, 
cannot purchase the property at a tax 
sale, and thereby defeat the mort- 
gage, and such purchase has only the 
effect of payment of the taxes and 
redemption from the _ foreclosure. 
Toliver v. Stephenson, 120 N.W. 450, 
83 Neb. 747. 

[b] Rule applied.—The grantee of 
a mortgagor, who has covenanted to 
pay the taxes on the mortgaged prem- 
ises, whether he is the immediate or 
remote grantee, or whether he gets 
his title by deed or through a second 
mortgage, is disqualified from acquir- 
ing and holding a tax title to the 
mortgaged premises, as against the 
mortgagee. American Baptist Mis- 
sionary Union v. Hastings, 69 N.W. 
1078, 67 Minn. 303. 

62. Buffum vy. Lytle, 63 So. 7i7, 66 
Fla. 355. 

{a] Son living with his old father, 
upon and in charge of property mort- 
gaged by the latter, will not be per- 
mitted to defeat the lien of the mort- 
gagee by securing a tax deed thereto 
in the presence of facts indicating 
fraud or collusion as against the non- 
resident mortgagee in ignorance of 
the nonpayment of taxes. Buffum v. 
Lytle, 63 So. 717, 66 Fla. 355. 

63. Ross v. Cale, 103 N.W. 561, 94 
Minn. 513. 

64 <Ark.—Ross y. Frick Co., 83 S. 
W. 32438, 73 Ark. 45. 

Colo.—Barlow vy. Hitzler, 90 P. 90, 
40 Colo. 109. 3 

Iowa.—Cone v. Wood, 79 N.W. 86, 
108 Iowa 260, 75 Am.S.R. 223. ; 

Kan.—Manley v. Debentures B. 
Liquidation Co., 68 P, 31, 64 Kan. 573; 


Miller v. Ziegler, 2 P. 601, 31 Kan. 
417. 

N.J.—Farmer v. Ward, 71 A. 401, 75 
N.J.Eq. 33. 


S.D.—Rapid City First Nat. Bank v. 


Rule stated.—The duty of the 


{ 
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one of such lienholders cannot obtain the fee from 
the mortgagor in extinguishment of his claim, and, 
as against the other lienholders, perfect his title 
by acquiring a tax title under a lien on the land 
for taxes existing at the time he acquired the fee 
therein;®® neither can one of two successive mort- 
gagees of the same land divest the lien of the other 
by such a purchase.** However, it has been held 
that the mere relation of mortgagee will not pre- 
vent the person so related from acquiring title to 
the mortgaged premises by purchasing at a tax 
sale,®7 and that a mortgagee could become a pur- 
chaser where he was under no duty or obligation 
to pay the taxes,®’ if he does not use his position 
as mortgagee to become purchaser,®® did not pur- 
chase in his character as mortgagee,’° and took no 
part in connection with the sale except to bid and 
pay the purchase money, and paid it not qua tax- 
es, but qua purchase money;*+ or if he was not in 
possession of the property at the time the taxes ac- 
erued,’? or when it was sold under the tax proceed- 
ings;‘* but where the mortgagee is allowed to pur- 
chase the mortgaged premises at a tax sale, he 
cannot thereafter set up the title thus obtained 
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against the mortgagor’s right to redeem.** 

Guaranter. One who guarantees the payment of 
a note and mortgage cannot obtain a lien upon the 
mortgaged premises as against the holder of the 
note and mortgage by purchasing the real estate 
at a tax sale.7° 

Purchascr as trustee for mortgagee. Where one 
obligates himself to a mortgagee of property to pay 
the taxes thereon, and fails to do so, by reason of 
which the property is sold for taxes, upon becom- 
ing the purchaser thereof he takes subject to the 
mortgage, or.as trustee for the mortgagee."* _ 

[§ 1627] 8. Lienholder. The holder of a lien on 
land, by judgment or otherwise, is not debarred from 
buying it at a tax sale and thereby cutting off other 
liens or divesting the title of the owner,’ provided 
he has not placed himself, by contract or by taking 
possession and claiming title, in a position where 
it becomes his duty to pay the taxes.7® 

[§ 1628] 9. Vendor or Purchaser. A grantor of 
land on which taxes are delinquent carinot destroy 
the estate of his vendee by buying at the tax sale, 
but his purchase is regarded as no more than a pay- 
ment of the taxes;’° nor can a vendee in possession 


McCarthy, 100 N.W. 14, 18 S.D. 218: 

Wash.—Shepard v. Vincent, 80 P. 
7717, 38 Wash. 493. 

{a] Where one was in possession 
under deod of trust, claiming title to 
the premises and receiving rents and 
profits therefrom, he was under the 
duty of paying the taxes, and could 
not, by neglecting. to do so and per- 
mitting the land to be sold therefor, 
acquire directly or through the 
agency of another any title to the 
property adverse to the legal title 
held in trust. . Barlow v. Hitzler, 90 
P. 90, 40 Colo. 109. : 

[b] Rights of mortgagee under 
provisions of mortgage.—Where a 
mortgage provided that the mortga- 
gee should have the security of the 
mortgage for any taxes he might 
have to pay, the law treated his pur- 
chase at a tax Sale as a mere payment 
of taxes, but gave him a lien therefor 
under the mortgage which he was 
entitled to have included in the judg- 
ment when he foreclosed. Dickinson 
v. White, 21 N.W. 153, 64 Iowa 708. 

65. Gilman vy. Heitman, 113 N.W. 
932, 137 Iowa 336. : 

66. Frank v. Arnold, 35 N.W. 453, 
73 Iowa 370; Garrettson v. Scofield, 
44 Iowa 35; Gibson vy. Gilman, 80 P. 
587, 71 Kan.. 320. 

[a] Where junior mortgagee ac- 
quired tax title but did not obtain 
the tax deed until after foreclosure 
of the senior mortgage was complete, 
and the purchaser acquiring title un- 
der such foreclosure, without offering 
to repay the tax or any part thereof, 
brought ejectment for the premises 
then in possession of the junior mort- 
gagee, as to such purchaser he could 
avail himself of the title acquired by 
the tax deed, and in order for the 
senior mortgagee to claim that the 
purchase of such tax title was a pay- 
ment of taxes for their joint benefit, 

“it was necessary that he contribute 
to its repayment. Connecticut Mut. 
Life Ins. Co. v. Bulte, 7 N.W. 707, 45 
Mich. 113. 

Rights and liabilities as to payment 
of taxes on mortgaged premises gen- 
erally see Mortgages §§ 614-624. 

67. Waterson v. Devoe, 18 Kan. 223. 

63. Moore v. Boagni, 35 So. 716, 
111 La. 490; Clary v. Boulay, 61 Ont. 
L. 616, [1928] 2 Dom.L.R. 144. 

[a] Rule stated.—‘‘The right of 
the mortgagee to buy property at a 
tax sale, upon which his mortgage 
bears, is one which cannot well be de- 
nied to him, unless it was his duty in 
some way to pay the taxes. It was 


not his duty in this instance. His 
relation to the land in question was 
not such as to preclude him from be- 
coming a purchaser. He was at lib- 
erty to buy, since it was not his duty 
to pay the taxes.” Moore v. Boagni, 
S01S08 (LO, Givi Gar 4905 

[b] Mortgagee as not being dis- 
qualified to purchase for his own 
benefit.—Where it appeared that the 
purchaser of land at a sale thereof 
for taxes was a mortgagee of the 
property, in dismissing a bill filed to 
set aside the purchase on the ground 
of undue practices at the sale, it was 
unnecessary to reserve liberty to file 
a bill impeaching the sale’ on the 
ground that he was disqualified as 
mortgagee to effect the purchase for 
his own benefit. Scholfield v. Dick- 
enson, 10 Grant Ch. (Ont.) 226. 

[c] Purchase by mortgagee did 
not have the effect of discharging the 
mortgagor from further liability in 
respect of the mortgage debt. Smart 
v. Cottle, 10 Grant Ch. (Ont.) 59. : 

[d] Mortgagee out of possession. 
—Where the tax under which a sec- 
ond sale was had was assessed 
against a mortgagor in possession 
during the time allowed for redemp- 


‘tion from the first sale, there was no 


duty on the mortgagee out of posses- 
sion to the stranger who had pur- 
chased at the first sale to pay the tax- 
es and he could acquire title at the 
second sale. Spratt v. Price, 18 Fla. 


289. 

69. Clary v. Boulay, 61 Ont. L. 616, 
[1928] 2 Dom.L.R. 144. 

70. Clary v. Boulay, supra. 

71. Clary v. Boulay, supra. 

72. Waterson v. Devoe, 18 Kan. 


223; Allen v. Dayton Hotel Co., 32 S. 
W. 962, 95 Tenn. 480; Kelly v. Mack- 
len, 14 Grant Ch. (Ont.) 29. 

{a] Tustrations.—(1) Where a 
bank acquired tax titles after a deed 
of trust was executed to it, but before 
it foreclosed thereunder and went into 
possession, it not appearing that the 
bank was in possession. of the prop- 
erty at the time the taxes accrued, 


eenly v. Macklen, 14 Grant Ch. (Ont.) 


[Tb] Mortgagee not in possession 
is under no obligation to pay taxes on 


the mortgagéd premises, and if the 


mortgagor fails or neglects to pay the 
taxes and permits the land to be sold 
therefor, the mortgagee could pay the 
taxes, Or redeem the land sold, and 
the taxes thus paid are a lien against 
the property until repaid. Waterson 
v. Devoe, 18 Kan. 223. 

73. Allen v. Dayton Hotel Co., 32 
S.W. 962, 95 Tenn. 480. 

‘74, Kelly v. Macklem, 14 Grant Ch. 
(Ont.): 29. : 

Redemption generally see Mort- 
gZages §§ 2066-2299. 

75. Howard Investment Co. v. Ben- 
ten Land Co., 46 P. 989, 5 Kan.App. 
76. Kirlicks v. Interstate Building 
eleae Ass’n,. 113) F.:.290,..51 C:.C.A. 

77. Morrison v. Bank of Commerce, 
81 Ind. 335; Wilson v. Jamison, 29 . 
N.W. 887, 36 Minn. 59, 1 Am.S.R. 635. 

[a] Where corporation held lien on 
land and bought it at tax sale, the 
only power it had was to preserve the 
lien, and as it purchased as lienhold- 
er, the title acquired was subject to 
redemption by the debtor on payment 
of the lien and expenses. Measner v. 


Peneeet: (Sask.) [1927] 3 Dom.L.R. 
78.. Miller v. Ziegler, 2 P. 601, 31 


Kan. 417; Faison v. Johnson, 12 So. 
152, 70 Miss. 214. 

[a] Where one holding warranty 
deed to secure the payment of a debt 
due him from the owner of the prem- 
ises records the deed, takes possession 
of the premises, and publicly claims 
to be the owner thereof, any purchase 
by him of the premises at a tax sale 
while in such possession may be con- 
sidered by persons interested in the 
payment of taxes, other than the own- 
er, as a redemption from taxes. Mil- 
ler v. Ziegler, 2 P. 601, 31. Kan. 417. 

[b] Charging taxes against debtor 


nor when it was sold under the tax| by judgment creditor.—Where a judg- 


proceedings, it was under no duty to 
pay the taxes, and could make a valid 
purchase at the tax sale. Allen v. 
Dayton Hotel Co., 32 S.W. 962, 95 
Tenn. 480. (2) Where land had been 
sold for taxes, and a party, whose 
only interest therein was as mort- 
gagee, applied to the vendee of the 
sheriff to be allowed to purchase on 


the ground of his having an interest] 100 S.W. 896, 81 


in the land, he was permitted to do so. 


ment creditor on his books charged 
against the debtor the amount of the 
taxes on the land, it was his duty to 
pay the same, and he could not after- 
ward acquire the tax title by purchas- 
ing at a sale of the land for taxes. 
Sp uaa v. Johnson, 12 So. 152, 70 Miss. 

79. Osceola Land Co. v. Henderson, 
Ark. 432; Frank v. 
Caruthers, 18 S.W. 927, 108 Mo. 569. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


me 
- 
’ 
4 
E 
: 

| 


§§ 1628-1629] etge 


of land under an executory contract for its pur- 
chase buy the land at a tax sale and set up the title 
so acquired against his vendor,’ particularly where 
he has stipulated to keep down the taxes;8! but 
where the grantor in a quitclaim deed which did not 
contain any covenants of seizin or warranty sub- 
sequently took a tax deed to the land, the title un- 
der it did not inure to the benefit of the grantee.®? 
However, a vendee may purchase the land at a tax 


~ sale when the vendor has accepted a surrender of 


a formal contract to sell and has released the ven- 
dor thereunder,’* although the taxes were assessed 
against it during his tenancy.s¢ Where one pur- 
chased land subject to all taxes and assessments, and 
the land was thereafter sold for taxes assessed and 
levied prior to the time such person purchased the 
land, he was held to be under no duty to pay the 
back taxes either by statute or by agreement, and 
therefore acquired a valid title at the tax sale.®5 

Purchaser of land at judicial sale is generally 
bound to pay the accruing taxes during the period 
allowed for redemption or before confirmation by 
the court, and therefore cannot acquire a new title 
by buying it at tax sale;5* but after such a sale is 
vacated or set aside, he is under no such disability ;87 
and where property sold at an execution sale is aft- 
erward sold at a tax sale on an assessment against 
the purchaser at the execution sale, the original 
owner can purchase the property from the latter 
and possess it for himself.*® 

Purchaser of land pendente lite. A purchaser of 
land from one of the litigants in a pending suit is 
under the same obligation to keep down the taxes 


80. Fitzgerald v. Spain, 30 Ark. 95;] given him by the other.” 


TAXATION 


[61 C.J.] 1205 


thereon as the person from whom he claims, and 
any title he may acquire at a sale of the land for 
taxes will inure to the benefit of the successful lit- 
igant.®® 

As between purchaser and third persons. Where 
a grantee is under the duty of paying the taxes, he 
cannot purchase the land so as to affect the ease- 
ment retained by the original grantor;®® and where 
one obtains land over which another has a right of 
way, and confirms the right of such other, he is 
bound to pay the taxes thereon, and can acquire no 
rights adverse to the other’s easement by allowing 
the taxes to become delinquent, and taking a tax 
title either to himself or to an agent.91 Thus, where 
a grantor was liable for taxes on a private alley 
used jointly by himself and an adjoining landowner, 
his grantee’s purchase of the alley strip at a tax 
sale operated merely as a payment of the taxes there- 
on as against the adjoining landowner.°? 

Oral agreement. One is under no obligation to 
pay taxes upon failure to keep an executory oral 
agreement to purchase land subject to back taxes,?? ° 
and his purchase of the title at a tax sale does not 
operate as a payment thereof.®* 

[§ 1629] 10. Indirect. Purchase by Disqualified 
Person. A person will not be allowed to acquire a 
valid title to land sold at a tax sale by procuring 
another person to figure as the ostensible purchaser 
at the sale and then taking an assignment of the 
certificate or a deed from such person on refund- 
ing him the money expended when such person is 
disqualified by reason of his duty to the owner,?® 


University ;and which the former failed to do, 


Oliver v. Croswell, 42 Ill. 41; Baily | 8ank v. Athens Sav. Bank, 33 S.E. 34,] in consequence of which the land was 


v. Doolittle, 24 Ill. 577; Voris v. 
Thomas, 12 Ill. 442; Stinson v. Rich- 
ardson, 48 Iowa 541; Hunt v. Row-| 1627. 
land, 22 Iowa 53; Gardiner v. Gerrish, B2. 
23 Me. 46. 83. 


107 Ga. 246. 


sold for taxes to another who, by 


Lienor as purchaser see supra §]| procurement of the first-named person 


and for his benefit, assigned the cer- 


Sydnor v. Palmer, 29 Wis. 226. | tificate to one who, upon receiving the 
Shoup v. Central Branch Union| tax deed, conveyed the land, under 


the direction and for the benefit of 


[a] Purchaser of title to surface,| Pac. R. Co., 24 Kan. 547. 


as against a purchaser of the title to 
the minerals, could acquire title to 
unseated land at a tax sale where a 
tax, which created no personal lia- 
bility on the owner, had become a lien 
thereon before severance of the title 
to the minerals from that to the sur- 
face. Powell v. Lantzy, 34 A. 450, 173 
Pa. 543. 

81. Ark.—Blackwell v. Kinney, 18 
S.W. 757, 119 Ark. 578. : 

Ga.—University Bank v. Athens 
Sav. Bank, 33 S.E. 34, 107 Ga. 246. 

Tll.— Oliver v. Croswell, 42:1]. 41; 
Baily v. Doolittle, 24 Ill. 577. 

Me.—Haskell v. Putman, 42 Me. 244. 

Mich.—Simons v. Rood, 88 N.W. 879, 
129 Mich. 345; Bertram v. Cook, 32 
Mich. 518. 

[a] Land purchased with vendor’s 
lien retained.—Where the purchaser 
of land bought on part payment with 
the vendor’s lien retained for the bal- 
ance, and assumed payment of the 
taxes, he could not permit the land to 
forfeit for such taxes, and procure its 
purchase by another for his benefit at 
the tax sale so as to escape the en- 
forcement of the vendor’s_ lien. 
Blackwell v. Kinney, 180 S.W. 757, 119 


‘Ark. 578. 


[b], Bxample.—‘““Where one holds 
Jand under bond for title, and enjoys 
the use of the land, the law .. . 
js that the holder of the bond for 
titles, as between him and the owner 
of the fee, is bound for the taxes. 
This is becausé the holder of the bond 
for titles is in possession, enjoying 
the fruits of that possession, and be- 
cause the holder of the legal title, 
where he has contracted to sell the 
jJand, or to convey it upon repayment 
of a loan, is required to pay taxes 
upon such of the purchase money as 
he has received and upon the notes 


84. Shoup v. Central Branch Union 
Pac. R. Co., supra. 

85. Raquette Falls Land Co. v. 
State, 207 N.Y.S. 748, 124 Misc. 300. 

86. Kelsey v. Abbott, 13 Cal. 609; 
Pool v. Ellis, 1 So. 724; 64 Miss. 555. 

[a] Procedure to foreclcse equity 
of redemption upon tax deed see 
Vaughn v. Stone, 2 N.W. 973, 6 N.W. 
596, 54 Iowa 376. 

Judicial sales see Judicial Sales 35 
C.J.'p‘1pet sed. 

87. Thayer v. Hartman, 29 So. 396, 
78 Miss. 590. 

88. Gauthier v. Cason, 31 So. 386, 
107 La. 52. 

[a] Under such circumstances, he 
would acquire a new title. Gauthier 
v. Cason, 31 So. 386, 107 La. 52. 

89. Brien v. Paul, 3 Tenn.Ch. 357. 

90. Turner v. Walker, 82 N.Y.S. 
340, 40 Misc. 383. 

91. Stansell v. American Radiator 
Co., 128 N.W. 789, 168 Mich. 528. 

92. Endicott v. Davidson, 142 N.W. 
805, 122 Minn. 411 [cit Stansell v. 
American Radiator Co., 128 N.W. 789, 
163 Mich. 528]. 

93. WNecessity of contracts for con- 
veyance of land to be in writing see 
Frauds, Statute of §§ 129, 160, 166. 

94. Ball v. Harpham, 104 N.W. 353, 
140 Mich. 661. 

95. Ark.—Rowland v. Wadly, 72 S. 
W. 994, 71 Ark. 273. 

Cal.—Shay v. McNamara, 54 Cal. 
169: Bernal v. Lynch, 36 Cal. 135 [aff 
9 Wall. (U.S.) 315, 19 L.Ed. 714]. 

Kan.—Stewart v. Elliott, 66 P. 986, 
63 Kan. 851. 

Porto Rico.—Fernandez v. Oliven- 
cia, 19 Porto Rico 311. 

Wis.—Swift v. Agnes, 33 Wis. 228. 

[a] Example.—Where one was 
furnished money by another to pay 
the taxes on the latter’s homestead, 


the first-named person, to his wife, 
and the first-named person, holding a 
power of attorney from the original 
owner to sell and convey the land, 
exeeuted a deed in tee to another in 
the name of the original owner, but 
without consideration and for his own 
benefit, in an action by the wife of the 
person who was supposed to pay the 
taxes against the wife of the original 
owner and her tenant, it was held that 
both deeds were fraudulent and void, 
and that plaintiff derived no title un- 
der them. Shay v. McNamara, 54 
Cal. 169. 

[b] Where owner had tax certifi- 
cate issued in name of his brother, 
it constituted a payment of the tax 
on the real estate. Stewart v. Elliot, 
66 P. 986, 63 Kan. 851. 

[c] Purchase by ageut of adminis- 
trator.—The purchase of property at 
a sale thereot for taxes by the agent 
of the administrator, while he or his 
tenant was in possession, did not pass 
or Otherwise affect the title to the 
property. Bernal v. Lynch, 36 Cal. 
ae 9 Wall. (U:S.) 315, 19 L.Ed. 
714]. 

[d] Where widow permitted her 
homestead to forfeit for nonpayment 
of taxes, and procured a third person 
to buy it in at the tax’sale, and after- 
ward reimbursed him for his outlay, 
and had him assign the certificates to 
one who had already or immediately 
afterward purchased the land from 
her, it was held to be a mere scheme 
to defeat the interest of the minor 
children in the homestead, and it was 
a mere redemption from the tax sale 
by the widow. Rowland v. Wadly, 72 
S.W. 994, 71 Ark. 273. 

Persons disqualified by reason of 
fiduciary relationship with owner see 
supra §§ 1617-1622. 
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or his relation to the title,°9* or his character as a 
However, it has beer held that 
the mere fact that an agent purchasing a tax title 
for another stood in such a relation to the property 
that he would not be permitted to acquire a tax 
title thereon for himself would not affect a pur- 
chase by him at a tax sale for his principal.*® 

[§ 1630] 11. Claimants of Title. 
rule one claiming title to land listed in his name 
for taxation acquires no greater interest by per- 
mitting it to be sold for taxes and purchasing it for 
himself,°® and such purchase amounts to no more 
than a removal of the encumbrance created by the 
However, this rule does not apply where the 
person in possession is a mere intruder without any 
claim or color of title,2 or where claimant was not 


public officer.®? 


lien. 


TAXATION 


As a general 


a stranger.” \ 


sale.? 


in possession of the land at the time of the sale, 


96. Ark.—Guynn v. McCauley, 32 
ATK, 197. 

Ill. McAlpine v. Zitzer, 10 N.E. 901, 
119 Ill. 273. 

Iowa.—Lindley v. Snell, 45 N.W. 
726, 80 Iowa 103; Frank v. Arnold, 35 
N.W. 453, 73 lowa 370; Hain v. Robin- 
son, 32 N.W. 417, 72 Iowa 735. 

La.—Montgomery v. Whitfield, 6 So. 
224, 41 La.Ann. 649. 

Okl.—Brooks v. Garner, 94 P. 694, 
97 P. 995, 20 Okl. 236. 

[a] Parol contract by which a per- 
son agrees to purchase lands at a 
tax sale, and convey them on being 
paid the amount paid at the sale with 
interest, cannot create a valid trust or 
operate as a mortgage, and will not 
be enforced in equity. Hain v. Robin- 
son, 32 N.W. 417, 72 Iowa 735. 

[b] Illegal use of cashier’s name 
by mortgagee bank.—Where a junior 
mortgagee foreclosed and purchased 
at the sale, and while in possession 
the land was sold for taxes, and the 
deeds executed to another, and where, 
in an action by one claiming under 
the senior mortgage and a convey- 
ance from the mortgagor, to set aside 
such tax deeds, the evidence showed 
that the junior mortgagee was owner 
of a bank, that the purchaser at the 
tax sale was his cashier, that the bank 
had loaned money on the mortgage 
security, to protect which the bank 
“owner had purchased the certificates 
at the tax sale in his cashier’s name, 
under an agreement with the latter 
that the bank owner would furnish 
the money, the cashier to share the 
proceeds and pay interest on the sums 
invested, that the cashier never paid 
any interest and there was never any 
accounting between the parties, that 
while the junior mortgagee was in 
possession he accepted notice of ex- 
piration of the period for redemption 

‘from the tax salé as ‘‘the person-in 
possession,” and as the person “in 
whose possession” the land was taxed, 
it was held that the tax deed was void 
as against claimant under the senior 
mortgage for the reason that the 
bank owner was the principal in the 
transaction, and that the cashier’s 
name was only used for convenience. 
vou v. Arnold, 35 N.W. 453, 73 Iowa 

[ce] Rights as between creditor of 
legal owner and equitable owner.— 
Where the legal title to land was in 
one person, but two others were 
equitable owners of equal interest 
with him, where one of the latter 
bought the land at a tax sale, and took 
the deed in his wife’s name, and a 
judgment creditor of the legal owner 
on his own motion redeemed the land 
and sued to recover from the other 
equitable owner the sum so expended, 
it was held that the wife took no 
title as against her husband’s co- 
owners, and no promise could be im- 
plied to repay for the unnecessary re- 
demption. Lindley v. Snell, 45 N.w. 
726, 80 Iowa 103. 


[d] Where owner of mortgaged 
land permitted it to be sold for taxes, 
and, colluding with his son, had him 
buy the title at the tax sale, and had 
the tax deed made out in his name, 
the title so acquired, in the hands of 
the daughter of the mortgagor, to 
whom the son quitclaimed pending a 
suit to foreclose, was subject to the 
mortgage. McAlpine v. Zitzer, 10 N. 
HO O11 19 sl 20 Se ee 

[e] .Ome in possession under color 
of title, who receives rents and 
profits, and who permits th land to 
be sold for taxes, and to be purchased 
by his agent, and takes from him a 
transfer of the certificate of purchase 
after he is reimbursed by accruing 
rents, and then procures the tax deed 
upon the certificate, for the purpose 
of strengthening his title, acquires no 
title by such purchase. Guynn v. Mc- 
Cauley, 32 Ark. 97.. See also Busch v. 
Hall, 93 N.W. 356, 119 Iowa 279 
(where a woman’s property was sold 
for taxes, the fact that her daughter 
bought it from the one who obtained 
a tax deed to it upon paying what it 
eost him and the amount of a claim 
such person had against her father, 
and that her parents continued to live 
on the land, was not sufficient to es- 
tablish collusion with her parents 
really to redeem in their behalf, even 
if the fact that she improved it at 
her own expense and charged her par- 
ents rent was: not considered). 

Persons holding under color of title 
as being disqualified generally see 
supra § 1630. 

Persons disqualified by reason of 
relation to title: 

Claimants of title see infra § 1630. 

Joint tenants see supra § 1624. 

Landlord and tenant see supra § 1625. 

Brags easier and mortgagee see supra § 
6 


Sarees and purchasers see supra § 
28. 

97. Public officers as being dis- 
qualified see infra § 1631. 

98. Jury v. Day, 6 N.W. 893, 54 
Iowa 573. 

99. Jacks v. Dyer, 31 Ark. 334; 
Stubblefield v. Borders, 92 Ill. 573; 
Voris v. Thomas, 12 Ill. 442; Choteau 
v. Jones, -11 Ill. 300, 50 Am.D. 460; 
Smith v. Cassidy, 23 So. 427, 75 Miss. 


Jacks v. Dyer, 31 Ark. 334. 
Ark.—Palmer v. Ozark Land 
Co., 85 S.W. 408, 74 Ark. 2538. 
Cal.—Barrett v. Amerein, 36 Cal. 
ae Moss vy. Shear, 25 Cal. 38, 85 Am. 


Ill.—Pickering v. Lomax, 11 N.E. 
175, 120 Ill. 289 [rev 12 S.Ct. 860, 145 
U.S. 310, 36 L.Ed. 716]; Seaver vy. 
Cobb, 98 Ill. 200; Blakeley v. Bestor, 
13 Ill. 708. 
daeacn Ga v. Smith, 42 Iowa 

Kan.—Ard v. Pratt, 36 P. 995, 53 
Kan. 632. 

Mich.—Blackwood v. Van Vleit, 30 


[8§ 1629-1630 


and in fact did not have title,’ and there is no re- 
lation existing between such persons and the land, 
or the owner thereof, to disqualify their purchas- 
ing the land at a tax sale, and one holding under 
a possessory title and apprehensive of its validity 
could fortify his position by buying in an outstand- 
ing tax certificate.* } 
to wild unoccupied forest lands, upon which the 
assessment and proceedings to collect were in rem, 
he was held to owe no duty to pay the taxes there- 
on, and was free to purchase at the tax sale as 


Where one claimed ownership 


Claimant in possession of land under color of 
title® is under the duty to pay the taxes thereon, 
and therefore cannot purchase for himself at a tax 


Mich. 118. 

Wis.—Link v. Doerfer, 42 Wis. 391, 
24 Am.R. 417. 

But see Wilkes v. Elliot, 29 F.Cas. 
No. 17,660, 5 CranchC.C. 611 (a per- 
son who held the bare possession of 
a lot in Washington, D. C., without 
evidence of any bona fide title, in fee, 
in law, or in equity, could not protect 
his possession, after paying previous 
taxes, by clothing it with the legal 
title, obtained by refusing to pay sub- 
sequent taxes with the intent to pur- 
chase the lot at the tax sale); Gas- 
kins v. Blake, 27 Miss. 675 (where one 
in possession of land that was as- 
sessed in the name of another’s es- 
tate purchased the land at a tax sale 
for considerably less than the yearly 
rent at the time it was sold, the pur- 
chase, and the deed issued pursuant . 
thereto, did not confer upon such per- 
son in possession such title as would 
defeat the right of the owner of the 
land to recover it). 

3. Pickering v. Lomax, 11, N.E. 175,: 
120 Ill. 289 [rev 12 S.Ct..860, 145 U. 
S. 310, 36 L.Ed. 716]. j 

4 Hikoff v. Scott, 208 S.W. 421, 137 
Ark. 170; Stubblefield. v. Borders, 92 
Th «279. 

[a] Bxample.—The fact that one 
had purchased land under an execu- 
tion sale in satisfaction of a judg- 
ment did not estop him from claiming 
under his purchase of outstanding tax 
sales certificates, on redemption by 
the owner from the execution sale. 
Fixer v. Scott, 208 S.W. 421, 137 Ark. 

5. Olmstead v. State, 207 N.Y.S. 
635, 124 Misc. 684. 

6. Generally see Adverse Posses- 
sion §§ 323-402. 

7. U.S.—Le Roy v. Reeves, 15 F. 
Cas.No. 8,272, 5 Sawy. 102. 

Ark.—Cotton v. White, 199 S.W. 116, 
13d Arks 273: 

Cal.—Reily v. Lancaster, 39 Cal. 
354; Barrett v. Amerein, 36 Cal. 322; 
Bernal v. Lynch, 36 Cal. 135 [aff 9 
Wall. (U.S.) 315, 19 L.Ed. 714]; Cop- 
pinger v. Rice, 33 Cal. 408; McMinn 
v. Whelan, 27 Cal. 300; Kelsey v. Ab- 
bott, 13 Cal. 609. 

Ga.—Burns v. Lewis, 13 S.E. 123, 
86 Ga. 591. 

Kan.—Menger y. Carruthers, 44 P. 
1096, 3 Kan.App. 75 [aff 46 P. 112, 5% 
Kan. 425]. 

Mich.—Lacey vy. Davis, 4 Mich. 140, 
66 Am.D. 524. 

Ohio.—Douglas y, 
Ohio 152. ; 2 

‘Wis.—Whitney v. Gunderson, 31 
Wis. 859; Jones v. Davis, 24 Wis. 229; 
Bassett v. Welch, 22 Wis. 175. 

[a] Rule stated.—“One in posses- 
sion of land, and receiving the rents 
and profits thereof, under claim of 
ownership, will not be permitted to 
strengthen his title by allowing the 
land to forfeit for taxes and purchas- 
ing at tax sale.” Cotton v. White, 199 
Si We, LRG ro Toh A ic 7 35 


Dangerfield, 10 


For later cases, developments and changes in the law see Annotations, same. title and section number, 


~ §§ 1630-1631] 


i = 
“ 


Holder of tax title,’ in possession under his deed,® 
cannot strengthen his title by successive purchases 
at subsequent sales of the land for taxes;!° but 
where a person in possession, who held a tax deed 
that had been set aside in an action of ejectment, 
had been given a lien for taxes, he could purchase 
at a subsequent tax sale, for, as he remained in 
possession only to satisfy his judgment lien, he was 
under no obligation to pay the taxes.11 The holder 
of a void tax deed may purchase at a tax sale if 
he has not gone into possession,?2 and it has been 
held that the holder of a tax deed, whether valid 
or void, under which he had not gone into posses- 
sion, could abandon all claim of title under it, and 
acquire title under a deed for taxes assessed on the 
land after he took such earlier deed,1® and fur- 
ther, that one in possession of land under a void 
tax deed could purchase it at a tax sale, and claim 


title under a deed issued pursuant thereto.14 


Holder of quitclaim deed. Where a grantor con- 
veyed land to one, and, before the deed was record- 
ed, conveyed it by quitclaim to another, and mean- 
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while the land was sold for taxes, and the tax cer- 
tificate and deed were acquired by the holder of 
the quitclaim deed, his tax title was valid,1® pro- 
vided that the holder of the quitclaim deed had 
not gone into possession.?® 

Where title is in controversy. Where there is a 
bona fide controversy as to title, and one of the 
claimants is in possession, he owes no duty to the 
other to keep the taxes paid, and may therefore 
strengthen his claim by procuring a tax title,t” un- 
less his possession is wrongful.1§ 

Claimant under defective title. One holding a 
defective title to property may perfect it by pur- 
chasing at a tax sale, if he stands in no relation of 
trust to the owner, and is not implicated in any 
fraud against him,!® and one claiming land under 
a voidable or radically defective title may abandon 
it, purchase at a tax sale, and rely on the tax title.2° 

[§ 1631] 12. Public Officers.24_ As a general rule 
a public officer making an official sale of real estate 
for delinquent taxes cannot purchase thereat, and 
he acquires no title by such purchase,?? either per- 


8. Generally see infra §§ 1822-1839. 
9. Tax deeds generally see infra 


§§ 1864-1972. 
Fries, 18 Fla. 


10. Fla—Paul v. 
573. 
Mich.—Tweed v. Metcalf, 4 Mich. 
579; Lacey v. Davis, 4 Mich. 140, 66 
Am.D. 524. 
Miss.—Roberts v. Lewis, 81 So. 481, 
119 Miss. 628. 
$.D.—Joy v. 
W. 147, 26 S.D. 244 [mod 133 N.W. 
276, 28 S.D. 262]. ; 
Spee rene v. Haney, 31 Wis. 
[a] Where grantee holds several 
tax deeds to same property, and the 
eldest is good to vest title in him, the 
subsequent deeds are merely evidence 
of the payment of taxes, and give him 
no tite tor the reason that he al- 
rath had it. Paul v. Fries, 18 Fla. 
673. 


[b] Claimant under void tax deed. 
—One in possession of, and claiming 
land under, a_tax deed void on its 
face is under the obligation of paying 
the taxes thereon, and upon allowing 
the same to be sold for payment of 
taxes, his purchase thereat was a 
mere payment of taxes. Joy v. Mid- 
Jand Bank, 128 N.W. 147, 26 S.D. 244 
[mod 133 N.W. 276, 28 S.D. 262]. 

[c] Where one purchased at void 
tax sale, and thereafter appeared as 
owner of the land under such sale, 
and was assessed with the land, and 
allowed it to be sold for such taxes, 
he was estopped from obtaining a 
valid title at the second sale. Rob- 
erts v. Lewis, 81 So. 481, 119 Miss. 
628. 

Tax deed as color of title see Ad- 
verse Possession §§ 362-364. 

11. McDonald v. Kelson, 98 P. 772, 
79 Kan. 105, 28 L.R.A.N.S. 1080. 

12. Staley v. Leomans, 14 S.W. 646, 
53 Ark. 428, 22 Am.S.R. 231; Neal v. 
Frazier, 19 N.W. 309, 63 Iowa 451; 
Mallory v. French, 44 Iowa 133. 

13. Eaton v. North, 29 Wis. 75. 

14. Scott v. Ramseier, 139 P. 1121, 
25 Colo.App. 540 [aff 156 P. 1094, 61 
Colo. 250]; Morrison y. Semer, 129 N. 
W. i, 164 Mich. 208. 

15. Curtis v. Smith, 42 Iowa 665. 

{a]. Reasons for rule.—(1) Pos- 
session under a deed which conveys 
no interest will not disqualify the 
grantee to purchase the property when 
sold for taxes. Curtis v. Smith, 42 
Iowa 665. (2) One who holds a 
quitclaim deed to property previously 
conveyed does not, ipso facto, become 
a trustee for the grantee under the 
former conveyance, and may purchase 
the property at a tax sale. Curtis v. 
Smith, supra 


Midland Bank, 128, N.- 


Trustee as being disqualified to pur- 
chase at tax sale see supra § 1621. 

16. Atkison vy. Dixon, 1 S.W. 18, 89 
Mo. 464. 

[a] Rule stated.—One who holds a 
quitclaim deed which conve,s no title 
for lack of title in the grantor is not 
precluded from buying the same land 
at tax sale, if he has not gone into 
possession under his deed. Atkison 
v. Dixon, 1 S.W. 138, 89 Mo. 464. 

17. Jeffery v. Hursh, 7 N.W. 221, 
45 Mich. 59. But see Butterfield v. 
Walsh, 36 Iowa 534 (where a defend- 
ant attempted to acquire a title de- 
rived from a tax sale, pending litiga- 
tion in respect of the real estate, and 
from which plaintiff offered to redeem, 
the tax title was ineffectual, and 
plaintiff was allowed to redeem). 

18. Wade v. Goza, 139 S.W. 639, 99 
Ark. 543, 

[a] Thus, where a judgment was 
had against a defendant in wrongful 
possession of land, and, under a stat- 
ute previding for compensation for 
expenditures made by one in posses- 
sion and that plaintiff shall not have 
possession until such compensation 
is paid, defendant had a judgment for 
the value of certain expenditures, he 
could not acquire a tax title under a 
forfeiture that occurred during his 
default, for after rendition of the 
judgment he occupied the position of 
a mortgagor or lienor in possession, 
and was bound to keep down the taxes. 
eae v. Goza, 139 S.W. 639, 99 Ark. 


19. Coxe v. Gibson, 27 Pa. 160, 67 
Am.D. 454. 

[a] "Title held valid where the evi- 
dence showed a deed from the county 
treasurer to O, who assigned to F, 
who conveyed to N, who conveyed to 
E, who conveyed to defendants; and 
also an assignment of the land to de- 
fendants from W, who purchased at 
the tax sale at the request of KE, de- 
fendants’ grantor. Coxe v. Gibson, 
27 Pa. 160, 67 Am.D. 454. 

20. Seymour vy. Harrison, 52 N.W. 
114, 85 Jowa 180; .Miltenberger v. 
Weems, 31 La.Ann. 259; Atkison v. 
Dixon, 1 S.W. 18, 89 Mo. 464; Soper 
v. City of Windsor, 32 Ont.L. 352, 7 
Ont.W.N. 373 [rev 6 Ont.W.N. 697]. 

[a] Rule applied.—(1) Where one 
held legal title at the time taxes ac- 
crued, and it was afterward set aside 
because of fraud of his grantors, he 
could purchase the tax title and set 
it up against the legal title. Seymour 
v. Harrison, 52 N.W. 114, 85 Iowa 130. 
(2) Where a presumptive heir was 
not shown to have accepted the suc- 
cession of his deceased mother either 
unconditionally or as beneficiary heir, 


Subsequently renounced the _ succes- 
sion, and was not liable for the debts 
of deceased, in the absence of proof 
of an intent on his part to defraud 
creditors, he could make a valid pur- 
chase of the succession when sold at 
a tax sale. Miltenberger v. Weems, 
31 La.Ann. 259. (3) Person claiming 
title. under quitclaim deed but not in 
possession. Atkison vy. Dixon, 1 S.W. 
13, 89 Mo. 464. : 

21. Attorney for tax collector as 
vere entitled to purchase see supra § 


22. J1l.—Maher v. Brown, 56 N.E. 
181, 183 Ill. 575. 

Iowa.—Kirk v. St. Thomas’ Church, 
30 N.W. 569, 70 Iowa 287. 

Kan.—Sponable v. Woodhouse, 29 
P. 394, 48 Kan. 173; Spicer v. Row- 
fand, 18 P. 908, 39 Kan. 740; Gal- 
braith v. Drought, 24 Kan. 590; Hax- 
ton vy. Harris, 19 Kan. 511. 

Me.—Payson vy. Hall, 30 Me. 319. 

Mich.—Wait v. Gardiner, 81 N.W. 
1098, 123 Mich. 236; Clute y. Barron, 


2 Mich. 192. 

Miss.—MecLeod v. Burkhalter, 57 
Miss. 65. 

N.D.—Baird v. Fischer, 220 N.W. 
892, 57 N.D. 167. 

Pa.—Schuylkill County v. Petery, 
18 A. 740, 129 Pa. 121; Powel-v. Bar- 


rington, 2): PaL.J.158, 1 Pa.lJd. Re 239, 
Vt.—Crahan v. Chittenden, 74 A. 86, 


82 Vt. 210; Chandler v. Moulton, 33 
Vt. 245. 

Va.—Taylor v. Stringer, 1 Gratt. 
(42 Va.) 158. 


Wash.—Coughlin v. Holmes, 102 P. 
772, 58 Wash. 692. ; 

Wis.—Gilbert v. Dutruit, 65 N.W. 
511, 91 Wis. 661; Coleman v. Hart, 
37 Wis. 180. 

Ont.—Mooney v. Smith, 17 Ont. 644: 
In re Cameron, 14 GrantCh. 612. 

[a] Public policy.—Sale of land 
for taxes by the county treasurer to 
himself is invalid for being against 
public policy. Coughlin v. Holmes, 
102 P. 772, 53 Wash. 692. 

[b] Purpose of statute providing 
that any person except county audi- 
tors, county treasurers, and each of 
their deputies or clerks, may purchase 
at a tax sale is to prohibit those who 
may be concerned as officers in pro- 
ceedings looking toward the collec- 
tion of the taxes through sale of the 
property from purchasing at the sale 
(Comp. L. [1913] §§ 2196).—Baird v. 
Fischer, 220 N.W. 892, 57 N.D. 167. 

[ec] In Virginia the purchase of 
land sold by the state for taxes by the 
clerk who makes the sale, or in his 
interest, is not contrary to public 
policy. Wilder v. Dennis, 202 F. 667, 
Pt CoCr AG kG 
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sonally? or by an agent,?4 and a sale to a firm of 


which such officer was a member 
void ;?° 


sale was held to be valid;?7 


23. See cases supra note 22. 

24. lIowa.—Kirk v. St. Thomas’ 
Church, 30 N.W. 569, 70 Iowa 287. 

Kan.—Sponable v. Woodhouse, 29 
P. 394, 48 Kan. 173; Haxton vy. Harris, 
19 Kan. 511. 

Me.—Payson v. Hill, 30 Me. 319. 

Vt.—Chandler v. Moulton, 33 Vt. 
245. 

Ont.—Mooney v. Smith, 17 Ont. 644. 


25. Spicer v. Rowland, 18 P. 908, 
39 Kan. 740. 
26. New Orleans Pac. R. Co. v. 


Kelly, 28 So. 212, 52 La:Ann. 1741. 

27. Means v. Haley, 36 So. 257, 84 
Miss. 550, 38 So. 506, 86 Miss. 557. 

28. State ex rel. McKinney v. 
Davidson, 286 S.W. 355, 315 Mo. 549. 

29. Lawrence v. Hornick, 46 N.W. 
987, 81 Iowa 193; Ellis v. Peck, 45 
Iowa 112; Pierce v. Benjamin, 14 
Pick: ~(Mass:) “356, 25 "Am:D. "3963 
Davis v. Howe, (Tex.Commn.App.) 
213 S.W. 609 [aff (Civ.App.) 176 S.W. 
759]; Beckett v. Johnston, 32 U.C.C.P. 
(Ont.) 301. 

[a] As affected by statute of limi- 
tations.—(1) Under a statutory pro- 
vision forbidding county treasurers 
from being concerned in the purchase 
of tax titles, a sale to a deputy treas- 
urer was held to be voidable, and that 
the right to set it aside could become 
barred by the statute of limitations. 
Lawrence v. Hornick, 46 N.W. 987, 81 
Iowa 193. (2) A conveyance of title 
purchased under a tax sale, to a 
deputy of the sheriff who made the 
sale and who was the real purchaser 
at the sale, was not void, but merely 
voidable, and could be avoided by the 


holders of the record title, if not 
barred by limitations. Davis v. 
Howe; (Tex.Commn.App.) 213 S.W. 


609 [aff (Civ.-App.) 176 S.W. 759]. 

80. Everett v. Beebe, 37 Iowa 452: 
Corbin v. Beebee, 36 Iowa 336; Pay- 
son v. Hall, 30 Me. 319; Crahan v. 
Chittenden, 74 A. 86, 82 Vt. 410. 

[a] Example.—Where a tax col- 
lector at 
land to a person who was not present 
at the sale, but who had, prior to the 
sale, stated to the collector, that he 
would pay the taxes and costs for the 
lJand, there being no other bidder, the 
sale was void as against public pol- 
icy, as the collector was acting for 
the purchaser, which relation was in- 
consistent with his official 
Hubpard v. Taylor, 74 A. 641, 83 Vt. 
120, 138 Am.S.R. 1071. 

31. See cases infra this note; 
infra notes 32-37. 

“Where a county officer, or his dep- 
uty or assistant, engages in the busi- 
ness of buying lands at delinquent tax 
sales, he must expect that his conduct 
will be closely scrutinized.’ Pendle- 
ton v. Letskus, 114 S.B. 246, 249, 91 W. 
Va. 612. 

[a] Mayor of a municipality could 
not purchase at a tax sale of lands 
therein. Greenstreet v. Paris, 21 
GrantCh. (Ont.) 229. But see Totten 
vy. Truax, 16 Ont. 490 (the reeve of a 
township in which are lands sold for 
taxes is not disqualified, ex officio, 
from purchasing). 

[b] Employees of auditor’s office. 
—Where a purchaser sent a draft suf- 
ficient to pay the taxes to an employee 
of the auditor general’s office, and 
asked the employee to ascertain from 


and 


but there is authority to the contrary ;?° 
and, in the absenee of fraud or irregularity, a sale 
to the wife of the collector who was conducting the 
and one who was an 
abstractor and prepared for the collector the ab- 
stract of title to the land sold, and abstracts to 
other lands in tax suits, could become a purchaser.?® 
Such sales have been held to be voidable.?® 
an officer cannot act in such a purchase as the agent 


a tax sale struck off the} 


duty... 


TAXATION 


was held to be 


Such 


+ 
the book kept for that purpose wheth- 
er any applications were ahead of 
his, and, if not; to present his appli- 
cation and hand the draft to the audi- 
tor general, it was a violation of a 
statute making it unlawful for an offi- 
cer or clerk in the auditor general’s 
office to purchase any lands for sale 
at such office. Youngs v. Povey, 86 
N.W. 809,127 Mich. 297. 

32. Cole v. Moore, 34 Ark. 582. 

[a] Public policy forbids a county 
clerk, required to advertise delinquent 
taxes, attend and make a record of 
sales, to issue certificates of purchase, 
and finally deeds, from purchasing at 
eugn sales. Cole v. Moore, 34 Ark. 
582. 

33. Cole v. Moore, supra. 

[a] Where court commissioner 
was required to draft a decree enforc- 
ing the lien of the tax in cases of de- 
fault, and negligently inserted in the 
decree a clause that the summons had 
been served when it had not been 
served, and he afterward became a 
purchaser at the sale, he could not 
profit from such negligent act, and 
the deed. was set aside. Martin v. 
Parsons, 50 Cal. 498. 

{[b] In Georgia the ordinary has 
no authority to purchase land at a tax 
sale for the benefit of the county. 
Wilkins v. Benning, 51 Ga. 9. 

34. Shrewsbury v. Horse Creek 
veut Land Co., 88 S.E. 1052, 78 W.Va. 


[a] Purchase at tax sale by former 
deputy sheriff who had aided in mak- 
ing returns of the delinquent’ real es- 
tate was void. Shrewsbury v. Horse 


Creek Coal Land Co., 88 S.E. 1052, 78 
W.Va. 182: 
35. Cole v. Moore, 34 Ark. 582. 
36. Cole v. Moore, supra. 
37. Barker v. Jackson, 44 So. 34, 


90 Miss. 621. 

[a] Chancery clerk disqualified as 
tax sale purchaser. Barker v. Jack- 
son, 44 So. 34, 90 Miss. 621. 

38. Cuttle v. Brockway, 32 Pa. 45. 

39. U.S.—O’Reilly~ v. Holt, 18 F. 
Cas.No. 10,563, 4 Woods 645. 

Iowa.—Lorain v. Smith, 37 Iowa 67. 
ge ae eae vy. Carlisle, 62 Miss. 

N.H.—Wells v. Jackson Iron Mfg. 
Co., 47 N.H. 235,.90 Am.D. 575. 

Pa.—Fox vy. Cash, 11 Pa. 207. 

_ [a] Rule stated.—(1) A tax sale 
is not invalid because of the fact that 
an employee or clerk in the treasur- 
er’s office, who was not a deputy 
treasurer and who had nothing to do 
with the sale, bid in the land for the 
purchaser. Lorain v. Smith, 37 Iowa 
67. (2) The mere fact that the pur- 
chaser at a tax sale was clerk in the 
chancery court, in whose office the 
deed was required to be filed, did not 
render the sale absolutely void. 
O'Reilly v. Holt, 18 F.Cas.No. 10,563; 4 
Woods 645. 

[b] After expiration of period for 
redemption of lands held by the state 
for taxes, a clerk in the land office 
department of the auditor of public 
accounts had as much right to pur- 
chase such lands as any unofficial per- 
son. Browne vy. Carlisle, 62 Miss. 595. 

[c] “The clerk to the county com- 
missioners is not forbidden by the law 
to be a purchaser of a tract of land 
sold at public sale by the commission- 
ers for arrears in taxes. Nor is it so 


of a third person.*® | 
to other public officers,*? particularly those having 
duties to perform in. connection with advertising,®* 
selling the lands,*? making returns,*®* recording the 
sales,?5> issuing the tax deeds,?* or having duties 
to perform in connection with redemption;** but 
it has been held that a county commissioner could 
buy unseated land at a tax sale, provided. he bid 
more than the taxes and costs. 
however, this rule does not apply to clerks*® or 
deputies*® unless prohibited by statute,*? or dis- 


[§ 1631 


This rule is sometimes applied 


38 As a general rule, 


opposed to the policy of the law as to 
make it\ iniquitous and void.” Fox v. 
Cash, 11 Pa. 207, 210. 

{d] Reason for rule.—‘‘The clerk 
is merely the scrivener or ministerial 
agent of the commissioners. He is, 
it is true, employed or appointed by 
the commissioners subject to their 
directions and instructions, and with- 


out any independent authority or con- . 


trol over such sales; and has no pow- 
er in ordering, arresting, or continu- 
ing them, or in directing to whom the 
lands shall be stricken down.” Fox v. 
Cash, 11 Pa. 207, 210. 

40. U.S.—O’Reilly v. Holt, 18 F. 
Cas.No. 10,563, 4 Woods 645. 

Ark.—Hare v. Carnall, 39 Ark. 196. 

Ky.—Morton v. Waring, 18 B.Mon. 
Coe 

Miss.—Mixon v. Clevenger, 20° So. 
148, 74 Miss. 67. 


De eae aes v. Hart, 37 Wis. 
[a] Rule stated.—The mere fact 


that a deputy of a sheriff by whom 
the sale was made became'a purchas- 
er thereat did not render the sale ipso 
facto void where it was not shown 
that such deputy had any part in 
making the sale, and where there was 
no suggestion of unfair practice or 
mala fides on his part. O’Reilly v. 
sek 18 F.Cas.No. 10,568, 4 Woods 


45. : 
[b] Acquisition of interest by dep- 


uty tax collector.—Where a deputy 
tax collector purchased an interest in 
land that’ had béen bid in by another 
at a tax sale, and the tax deed was 
made out to them jointly, this did 
not invalidate the sale. Mixon v. 
Levenger, 20 So. 148, 74 Miss. 67. 

[c] Where deputy sheriff has no 
control over collection of taxes, he 
may purchase lands at tax sale as 
any other person. Hare v. Carnall, 
39 Ark. 196. 

[d] Where deputy register pur- 
chased land at tax sale, it devolved 
upon him to show that his purchase 
was fair in every respect, and found- 
ed upon a full and adequate consid- 
eration. Morton v. Waring, 18 B.Mon. 
(Ky.) 72. 

41. See statutory provisions; 
cases infra this note. 

[a] Particular statute applied.— 
(1) Where a deputy treasurer pro- 
cured a third party to attend a tax 
sale and bid in the property in behalf 
of such deputy’s\minor son, and paid 
the amount therefor to the treasurer, 
and procured an assignment of the 
sale certificates to his son, such dep- 
uty was “concerned in the purchase” 
within the meaning of a statute pro- 
viding that tax sales shall be void 
where such an officer is “either di- 
rectly or indirectly concerned in the 
purchase of real property old for 
payment of taxes.” Kirk v. St. Thom- 
as’ Church, 30 N.W. 569, 70 Iowa 287. 
(2) One who had not acted as deputy 
assessor for four months preceding 
the tax sale was not a “county em- 
ployee” within the meaning of a stat- 
ute prohibiting county employees 
from purchasing at a tax sale. Bor- 
roughs v. McArthur, 266 P. 194, 147 
Wash. 550. 

[b] Particular statute construed. 
—A statute making it a misdemeanor 
for a county treasurer or clerk, or 


and 


any of their deputies, or any person 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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qualified for having ‘participated in the sale,t? as 
where they take the place of their principals and 
eonduct the sale.** 

- Public policy. <A sale by a county treasurer to 
his deputy has been held void as being against pub- 


lie poliey,** and under the rule that it is against 


public policy for any public official to be beneficially 
interested in any contract, lease, or purchase made 
through his office, the purchase by a county treas- 
urer, while in office, of certificates of delinquency is 
contrary to the spirit, if not the letter, of a stat- 
ute making it a misdemeanor for a publie official to 
be interested in a contract made by him, and is 
void.*® Under a statute providing that, where there 
is no bidder for land sold for taxes, the county at- 
torney shall bid such land off to the state, a pur- 
chase of land by the county attorney for himself 
was not void as being contrary to publie policy, as 
the state is a purchaser only when there are no 
other bidders,*® and the purchase by a tax collector 
of lands sold by the sheriff at a tax sale was not 
void as against public .poliey.47 

{[§ 1632] K. Bids and Terms of Sale—1. Bids. 
Any person competent to purchase*® may become 
a bidder at a sale of land for taxes by conforming 
with the statutory requirements under which a sale 
is had.t® Under a statutory requirement that the 
sale must be to the highest bidder, the record must 
show that the party who purchased was the highest 
bidder;*° but under a requirement that land sold 


at a tax sale should be struck off to the bidder agree-. 


ing to accept the lowest rate of interest from the 
date of the sale on the amount of the tax, a deed 
which showed that the sale was conducted contrary 
to such statute and under a repealed statute was 
void on its face,54 and under such rule, where no 
one offered to take land offered at less than the 
maximum rate of interest, the officer selling the 
land was bound, as well as authorized, to sell the 
land to the bidder who offered to take the land at 


acting for-them, to purchase directly 
Turner v. 


TAX ATION 


Purchase by state see infra § nae 
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the maximum rate of interest.5* There is no ob- 
jection to requiring a deposit of a reasonable por- 
tion of the price as an evidence of good faith.** 

Successful bid at tax sale may be assigned by the 
bidder making it.°* However, it was held, under 
a statute by which the officer making the sale was 
authorized to deed only to the highest bidder, that 
he could not legally substitute the name of another 
for that of the purchaser, and that an agreement 
with such officer to pay the amount bid by another 
and receive a deed by Way of substitution was void 
for want of consideration.®* 

Inclusion of fees in bid. Fees for a tax deed are 
not a part of the “costs of tax sale,’”’ and the failure 
of a bid to include such fees did not invalidate the 
sale.°¢ 

Sale of land to nonresident was illegal without a 
compliance with a statute requiring a nonresident, 
before bidding, to file a written agreement consent- 
ing to the jurisdiction of the circuit court of the 
county in which the sale was made, and an appoint- 
ment of a citizen of such county upon whom process 
could be had in any suit connected with the sale.** 

Right of purchaser at tax sale to be relieved from 
his bid. An award to the owner of land for the 
destruction of his easements of light, air, and access, 
by the closing of a street, estopped such owner from 
asserting, as against the owner of the land formerly 
a street, the rule that such easements were not ex- 
tinguished, and his title was not rendered unmer- 
chantable by the existence of any easement so as 
to entitle the purchaser of the land at a tax sale 
to be relieved of his bid.°® 

[§ 1633] 2. Fraud and Restraint of Competition 
among Bidders—a. Illegal Conduct of Bidders Gen- 
erally. As a general rule a tax sale is invalidated 
by fraudulent conduct on the part of the successful 
-bidder,®® or where he stifles*® or prevents compe- 
tition,®+ or requests the assembled bidders not to 


56. Crorow Hardwood Co. v. Moye, 


or indirectly at a tax sale, or to pur- 47. 


ehase any tax certificate or deed held 
by the county, except for and in be- 
half of the county, must be strictly 
construed, but such statute does not 
prohibit a deputy treasurer from pur- 
chasing a tax certificate from any 
party other than the county, and hav- 
ing a deed issued to him _ thereon. 
Coleman v. Hart, 37 Wis. 180. 

[ce] Assignment of certificate.— 
Under a statute by which a~ deputy 
treasurer is prohibited from acquiring 
an interest in lands sold for taxes, 
where such deputy entered upon the 
books a sale as made to a party who 
was not present, and who subsequent- 
ly assigned the certificate to him, the 
sale was void. Ellis v. Peck, 45 Iowa 


V2. 
42. See supra text and note 22. 
43. Straus v. Head, 21 S.W. 537, 


14 Ky.L. 740; Hall v. Collins, 76 N.W. 
72, 117 Mich. 617. 

44. Coughlin v. Holmes, 102 P. 
772, 53 Wash. 692. ; 

Sale by officer making sale to him- 
self see supra note 22 [a]. : 

45. Okanogan Power & Irrigation 
Co. v. Quackenbush, 182 P. 618, 107 
Wash. 651, 5 A.L.R. 966. 

46. Gibbs v. Scales, 118 S.W. 188, 
54 Tex.Civ.App. 96._ é 

[a] Rule qualified.—‘It is not 
made the duty of the county attor- 
ney to sell the land, that being the 
official duty of the sheriff, and, in the 
absence of allegations of fraud . . . 
we do not think it can be said that 
the purchase . . was contrary to 
public policy and therefore void.” 
Gibbs v. Scales, 118 S.W. 188, 190, 54 
Tex.Civ.App. 96. 


Gregory, 52 
234, 151 Mo. 100; Walcott v. Hand, 27 
S.W. 331, 122 Mo. 621. 

48. See supra §§ 1615-1631. 

49. See statutory provisions; 
cases infra this section. 

50, Bean v. Thompson, 19 N.H. 
290, 49 Am.D. 154; Cardigan v. Page, 
6.N.H. 182. 

[a] Evidence of highest bidder.— 
Where the record of the sale showed 
that, by its terms, the highest bidder 
sheuld be the purchaser, and that a 
certain person was the purchaser, it 
was evidence that such person was 
the highest bidder. Smith v. Messer, 
17 N.H. 420. 

[b] Statute applied.—Under a 
statute providing that nothing less 
than an entire tract can be sold for 
taxes, and that the person offering 
to pay the full amount of the taxes, 
penalty, and cost at the lowest rate 
of interest per annum shall be consid- 
ered the highest bidder, where a deed 
issued after a sale recited that the 
land sold was the least quantity that 
was sold for the amount due thereon 
for taxes, as under a prior statute, it 
was void on its face as showing a non- 
compliance with the statute under 
which the sale was made. King v. 
Lane, 110 N.W. 37, 21 S.D. 101. 

51. Youker v. Hobart, 115 N.W. 
839, 17 N.D. 296. 


and 


52. Sherman v. Greeley Building 
& Loan Ass'n, 181 P. 975, 66 Colo. 
288. 

53. Whelen v. Stilwell, 93 N.W. 


189, 4 Neb. (Unoff.) 24. : 
54. Dickson v. Burckmyer, 46 S.E. 

343, 67 S.C. 526. 

Keene v. Houghton, 19 Me. 368. 


W. | (Miss.) 137 So. 493. 


Fees and costs of sale generally 
see infra § 1643. 

57. Shedd v. Disney, 38 N.E. 594, 
139 Ind, 240. 

58. Barber v. Woolf, 153 N.Y.S. 
139, 167 App.Div. 627, 90 Misc. 106 
[aff 109 N.E. 868, 216 N.Y. 7]. 

59. Ala.—Thorington v. Montgom- 
ery, 10 So. 634, 94 Ala. 266 [error dism 
13 S.Ct... 394,.147 U.S. 490, 37 L.Bd. 
252, and aff 13 S.Ct. 394, 147 U.S. 490, 
37 L.Wd.* 252]. 

Iowa.—McCready v. Sexton, 29 Iowa 
356, 4 Am.R. 214; Eldridge v. Kuehl, 
27 Iowa 160. ' 

La.—Delee v. Watkins, 2 La. 306. ‘ 

Miss.—Chiles v. Gallagher, 7 So. 
208, 67 Miss. 413. 

Mo.—Hoge v. Hubb, 7 S.W. 443, 94 
Mo. 489. 

Porto Rico.—Fernandez v. 
cia, 19 Porto Rico 311. 

[a] Tax sale of community real 
estate was annulled as a fraud on 
the heirs of the wife, where it was 
shown that the purchaser, an em- 
ployee in the office of the tax collec- 
tor, colluded with the surviving hus- 
band to have the property sold for 
taxes, under an agreement to pay the 
surviving husband the full value of 
the property after the acquisition of 
the tax title. Babin v. Daspit, 45 So. 
597, 120 La. 755. 

60. Coney v. Timmons, 16 S.C. 378. 

61. U.S.—Slater v. Maxwell, 6 
Wall. 268, 18 L.Ed. 796. 

Ill.—Brown v. Hogle, 30 Ill. 119. 

Jowa.—Eldridge v. Kuehl, 27 lowa 
160. 

La.—Federal Land Bank of New 
Orleans v. Green, 123 So. 463, 11 La. 
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bid;®* but evidence that the purchaser prevented 
competition. is not admissible to impeach the va- 
lidity of a sale unless it extended to, and was con- 
nected with, the land in controversy.°* 

Statement by officer. The fact that the officer 
making a sale of land for taxes stated that he hoped 
no one would bid more than the amount of the 
taxes and charges, on account of the inconvenience 
of disposing of the surplus, did not render a sale 
void.®* : 

[§ 1634] b. Agreements or Combinations To Sti- 
fle or Prevent Bidding. As a general rule a sale 
is invalid’ if the bidders thereat combined or agreed 
not to bid against each other,®® or to take turns 
in bidding,** or if one was to bid for several,®” but 
in order to render such a sale void as to any par- 
ticular tract of land, an agreement to stifle and 
eliminate competition at a tax sale must relate to 
and affect such tract;°* and it has been held that 
the holder under a quitclaim deed from a purchaser 
grantor who was a party to an illegal combination 
at a tax sale is not entitled to protection as a bona 
fide purchaser without notice,®® and that the sale 
and any deed made pursuant thereto is voidable 
upon the application of the owner,*® and where it 
does not appear that it tended to keep down com- 
petition or to prevent a fair sale two or more per- 
sons may bid jointly at a tax sale or form a part- 
nership for that purpose;*t and where a tax pur- 
chaser subsequently assigned his certificate to one 
who had an agent bidding for him at the same sale, 


TAXATION 


[§§ 1633-1634 


the latter announcing for whom his bids were made, 
it was held that there was no illegal combination 
vitiating the sale.72 “Fraud and collusion among the 
other bidders, to which the actual buyer is not privy 
and of which he is ignorant, will not vitiate the 
sale,7* and if it does not appear that anybody re- 
frained from bidding on account of an agreement 
among the bidders, the sale will not be set aside ;‘* 
but where the purchaser at a tax sale acquired the 
land for an inconsiderable sum in comparison with 
its value due to a combination among the bidders 
thereat, although it was not shown that he was a 
party to such combination, the sale was set aside 
when it was shown that the purchaser had acted so 
as to stifle competition among the bidders.*® The 
existence of an unlawful pool or combination among 
the bidders must be proved by a clear preponder- 
ance of the evidence,’* and cannot be inferred from 
the mere fact that there were several persons pres- 
ent at the sale and that they did not bid against 
each other.77 However, it may be shown by parol 
evidence.‘ : 

Subsequent vendees without notice of fraud and 
for value. As a general rule a subsequent vendee 
will acquire a good title where he purchases with- 
out notice of the fraud committed by his grantor 
by combining with other bidders,’® or otherwise ;*°° 
but.there is authority to the contrary ;*t and where 
one held title under a quitclaim deed from the as- 
signee of a tax sale certificate which was void be- 
cause of a fraudulent combination among the bid- 


App. 257. : owner in possession. Merrett v. Poul- 72. Pearson v. Robinson, 44 Iowa 
N.H.—Bickford v. Poor, 44 A. 600,]ter, 9 S.W. 586, 96 Mo. 237. 413. 
68 N.H. 443. 63. Eldridge v. Kuehl, 27 Iowa 160. 73. Pearson v. Robinson, supra; 


Ont.—Foy v. Merrick, 8 GrantCh. 
64. 


Grounds for vacating sale generally 
seeinfra §§ 1660, 1661. 


Case v. Dean, 16 Mich. 12. 
74, Howland v. Pettey, 10 A. 650, ° 
15 RI. 603. 


323. 

[a] Rule stated.—‘‘The tax usual- 
ly bears a very slight proportion to 
the value of the property, and thus a 
great temptation is presented to par- 
ties to exclude competition at the sale, 
and to prevent the owner from re- 
deeming when the sale is made. The 
proceeding, therefore, should be close- 
ly scrutinized; and whenever it has 
been characterized by fraud or un- 
fairness should be set aside, or the 
purchaser be required to hold in trust 
for the owner.” Slater v. Maxwell, 
. (U.S.) 268, 277, 18 L.Ed.'796. 
Statement preventing compe- 
tition (1) was sufficient to defeat title 
under a tax collector’s sale. Bickford 
v. Poor, 44 A. 600, 68 N.H. 443. (2) 
Where many persons were present at 
the time land was offered for salé 
and the entire property was struck 
off to one for the amount of the taxes, 
where such person had stated to those 
present that he would redeem his land 
from the purchasers, and in this way 
put down all competition, the sale 
was set aside. Slater v. Maxwell, 6 
Wall. (U.S.) 268, 18 L.Ed. 796. 

[ec] Selection of portion of delin- 
quent lands.—It was held to be fraud- 
ulent where a person was allowed to 
select from the tax list a portion of 
the delinquent lands, and become the 
purchaser of the whole for the tax 
due, without competition. Brown v. 
Hogle, 30 ill. 119. 

62. Merrett v. Poulter, 9 S.W. 586, 
96 Mo. 237; McAdie v. Corby, 30 U.C. 

3 ; Todd v. Werry, 15 
UC-Q°BS 7) :COnt:) Fel 4: 
Crowder, 14 U.C.C.P. 111 

[a] Example.—Where the bidders 
at a tax sale, at the request of one 
pretending to be desirous of purchas- 
ing for the benefit of the owner, de- 
clined to bid, and the land was struck 
off for a nominal sum to such pur- 
chaser, who afterward transferred to 
another by a quitclaim deed, the title 
so conveyed was void against the 


Raynes y. 


Southworth v. Edmands, 25 N. 
EH. 106, 152 Mass. 203, 9 L.R.A. 118. 

65. U.S.—Singer Mfg. Co. v. Yar- 
ger, 12 F. 487, 2. McCrary 583. 


Iowa.—Johns v. Thomas, 47 Iowa 
441; Easton v. Mawkinney, 37 Iowa 
601; Kerwer v. Allen, 31 Iowa 578. 


N.D.—Youker v. Hobart, 115 N.W. 
839, 17 N.D. 296: 

W.Va.—Pendleton v. Letzkus, 114 S. 
BE, 246, 91 W.Va. 612; Lohr v. George, 
64 S.H. 609, 65 W.Va. 241. 

Ont.—Keefer v. Roaf, 8 Ont. 69; 
Scholfield v. Dickenson, 10 GrantCh. 
226; Logie v. Young, 10 GrantCh. 217; 
Templeton v. Lovell, 10 GrantCh. 214; 
Massingberd v. Montague, 9 GrantCh. 
ae Henry v. Burness, 8 GrantCh. 

[a] Absence of competition at tax 
sale, due to a tacit understanding 
among the bidders that they would 
not bid against each other, invalidat- 
ed the sale. Johns vy. Thomas, 47 
Iowa 441. 

66. Singer Mfg. Co. v. Yarger, 12 
. 487; Easton v. Mawkinney, 37 
Kerwer v. Allen, 31 Iowa 


Dudley v. Little, 2 Ohio 504, 
15 Am.D. 575. i 

[a]. Rule stated.—Where several 
agreed that they would advance the 
funds to purchase land sold for taxes, 
and that one should buy, so as to pre- 
vent competition, and afterward di- 
vide the land purchased, the sale was 
fraudulent and relief was had at eq- 
uity against the purchase. Dudley v. 
Little, 2 Ohio 504, 15 Am.D. 575. 

68. Graham v. Mutual Realty Co., 
134 N.W. 43, 22 N.D. 423. . ' 


see Springer v. Bartle, 46 Iowa 
70. Springer v. Bartle, supra. 
71. Williams v. Moore, 68 Ga. 585; 


Morrison v. Bank of Commerce, 81 
Ind. 335; Kerr v. Kipp, 33 N.W. 116, 
37 Minn. 25; Dawson v. Ward, 9 S.W. 
LOG; "il Dex. 72. 


75. Davis v. Clark, 8 GrantCh. 
COnt) Shs 

Invalidation of sale by illegal con- 
duct of purchaser see supra § 1633. 

76. Kruger v. Walker, 63 N.W. 320, 
94 Iowa 506; Frank v. Arnold, 35 N.W. 
453, 73 Iowa 370. 

[a]. Where it satisfactorily ap- 
peared, from the circumstances 
shown and from the conduct of the 
parties during and subsequent to a 
tax sale, that an agreement was made 
in advance not to bid against ‘each 
other, such showing was effective to 
set aside the sale as though proved 
by direct evidence. Pendleton v. 
Letzkus, 114 S.K. 246, 91 W.Va. 612. 

[b] Prima facie case of a combi- 
nation among bidders at a tax sale to 
eliminate competition in bidding, 
made out by facts and circumstances 
giving rise to a strong inference 
thereof, is aided by the failure of the 
purchasers to deny the inculpating 
facts and calls for relief. Lohr v. 
George, 64 S.BE. 609, 65 W.Va. 241. 

77. Swartz v. Funk, 23 F.Cas.No, 
13,678; Gallaher v. Head, 79 N.W. 
387, 108 Iowa 588; Beeson y. Johns, 
13 N.W. 97, 59 Towa 166 [aff.8 S.Ct. 
352, 124 U.S. 56, 31 L.Ed. 360]; Davis 
v. eet eee 10°P. 532, 35 Kan..196. 

i ohr v. George, 64 S.E. 6 5 
W-Va. 241. < pepe 

79. Lamb v. Davis, 39 N.W. 114, 
74 Iowa 719; Huston v. Markley, 49 
Towa 162; Sibley v. Nullis, 40 Iowa 
ne Van Shaak v. Robbins, 36 Iowa 


Boos Martin v. Ragsdale, 49 Iowa 
Tal Irregularities.—Grantee in 


good faith acquired a good title from 


the purchaser of lands sold in mass 


at a tax sale, if he had no notice of 

irregularities. Martin v. Ragsdale, 49 

ip wa te \ 
: errett v. Poulter, 9 S.W. 

96 Mo. 237. Wri SS. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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 §§ 1634-1637] 


ders, it was held that he could not be regarded as 
a bona fide purchaser without notice of! the equities 
held by the others.*? 
Agreement to become partners in lands purchased. 
An agreement between two persons who were com- 
petitive bidders at a tax sale, and who were not 
general partners, that they would become partners 
in all lands thereafter purchased by either of them, 
contravened public policy, and a deed acquired pur- 
suant to such an agreement was void.’ 
_ Fraudulent agreement by life tenant. Where a 
life tenant of land allowed the land to be sold for 
taxes pursuant to an agreement with one who de- 
sired to purchase the land, and who bought it in 
at the tax sale and received a deed therefor, the 
remaindermen under the life tenant could avoid the 
tax deed as against the devisees of such purchaser.®* 
[§ 1635] 3. Terms of Sale. A tax sale must be 
made on the basis of a payment in eash,®* and the 
officer making the sale cannot give credit to the pur- 
chaser,’* nor accept his note;8? however, payment 
may be made by cheek or draft,*S and postponement 
of payment of amounts bid until immediately after 
completion of a sale is not an “extension of cred- 
it,’S® nor a departure from a statutory requirement 
that»the amounts bid-be paid “forthwith;”®° and 


82. Watson v. Phelps, 40 Iowa 482. 
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where a stipulation is made before 
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it has been held that the sale would not be invali- 
dated where the purchaser gave a note for a part 
of the purchase money to the officiating officer in 
his private character,®! and that the mere fact that 
some delay occurred in the payment of the purchase 
money does not vitiate the sale or render the deed 
based thereon a nullity.®2 

[§ 1636] L. Payment of Price and Disposition 
of Proceeds—l. Payment and Recovery of Price— 
a, Payment in General. To acquire title under a 
tax sale the purchaser must pay the amount of his 
bid,®* to the officer authorized to receive it®* within. 
the time limited by statute for that purpose.®* Un- 
der a requirement that payment be made “forth- 
with” or “immediately,” it must be paid with rea- 
sonable promptness, and an inconsiderable. delay 
will not invalidate the sale,®® especially when caused 
by the congestion of business in the treasurer’s of- 
fice.°* The purchaser cannot be required to pay 
costs or charges or anything beyond the amount 
of his bid®* except where the statute requires him 
to pay interest also,°® but a mistake in the compu- 
tation of interest does not excuse a purchaser from 
completing his purchase or invalidate the sale. 

[§ 1637] b. Enforcement of Payment of Price. 
Payment of the bid may be enforced by suit,? or, 


96. Cal.—Anderson v. Rider, 46 


Rule applied to grantees of tax 
purchasers generally see infra § 1847. 

83. Coal & Coke Ry. Co. v. Marple, 
73 S.E. 261, 70 W.Va. 136, 38 L.R.A. 
N.S. 719, Ann.Cas.1913D 959. 

[a] Rule applied where two agreed 
that one should bid in land in the in- 
terest of both. McDannald v. Wil- 
moth, 97 S.E. 132, 82 W.Va.\ 719, 13 
A.L.R. 663. 

84. Fountain v. Starbuck, (Mo.) 
209 S.W. 990. 

Life tenant as being under duty to 
pay taxes see supra § 1623. 

85. Hunt v. McFadgen, 20 Ark. 
277; Baldwin v. Shill, 29 N.E. 619, 
3 Ind.App. 291. i 

[a] Where treasurer received ditch 
certificate in payment of land sold for 
taxes, and where he had no right to 
do so, the buyer was bound to know 
that the treasurer exceeded his au- 
thority, and a subsequent purchaser 
of the certificate of sale acquired only 
such rights as- were possessed by the 
original owner. Baldwin v. Shill, 29 
N.E. 619, 3 Ind.App. 291. 

86. Cushing v. Longfellow, 26 Me. 
306. 

[a] Giving of credit for purchase 
money by the county treasurer ren- 
dered the sale invalid as against the 
original owner. Cushing v. Longfel- 
low, 26 Me. 306. 

87. Donnel v. Bellas, 34 Pa. 157. 

88. Trexler v. Africa, 27 Pa.Super. 
385, 390. ‘ 

“Clearly, neither a note, looking to 
future payment, nor an agreement for 
future delivery of a commodity, can 
be regarded as payment. A check or 
draft, however, stands on a different 
ground. It is ‘presently payable; it 
is presumably drawn on a’ fund ap- 
plicable to its payment; and in the 
prevailing business usage of the day 
it has comé to be accepted as cash. 
Trexler v. Africa, supra. 

g9. Farmers’ Loan & Trust Co. v. 
Wall, 106 N.W. 160, 129 Iowa 651. 

90. Farmers’ Loan & Trust Co. v. 
Wall, supra. - 

Payment “forthwith” see infra § 
1636. s 
91. Longfellow v. Quimby, 29 Me. 
196, 203, 48 Am.D. 525. See 

“After the sale, the plaintiff [pur- 
chaser] paid a part of the considera- 
tion and gave his note for the balance, 
the treasurer having no occasion for 
the money, and considering the note 
as good as the common currency of 
the country. This is unlike a case, 


the sale, that a credit is to be given 
to the purchaser. Here the treasur- 
er, aS such, was accountable for the 
whole sum for which the land was 
sold, and the taking of the note for a 
portion of the purchase money was a 
matter between the plaintiff and him- 
self, in his private character.” Long- 
fellow v. Quimby, supra. 

Hee Anderson v. Rider, 46 Cal. 134, 

“Nor was the Sheriff’s deed void be- 
cause the purchase money was not 
paid until several months after the 
sale. There was no proof that there 
was any stipulation for credit be- 
tween the Sheriff and the purchaser, 
or that it was not a cash sale. If the 
purchase-money was not promptly 
paid, the Sheriff might have resold the 
property at the risk of the purchaser; 
but the mere fact that some delay 
occurred in the payment of the pur- 
chase-money, which was accepted by 
the Sheriff, does not vitiate the sale 
and render the deed a nullity.” An- 
derson v. Rider, supra. 

93. Martinez v. New Orleans, 4 La. 
A. (Orleans) 124; Hays v. Hunt, 85 
N.C. 303; Carter v. Munzesheimer, 
(Tex.Civ.App.) 272 S.W. 277. 

[a] Rule stated.—A bidder at a 
tax sale acquires no title to property 
purchased before and until the mo- 
ment of payment of the purchase 
price bid, as the bid and payment of 
the purchase money constitute the 
purchaser’s right. Carter v. Munze- 
sheimer, (Tex.Civ.App.) 272 S.W. 277. 

[b] Necessity of payment in cash. 
—Under a statute requiring all sales 
of property for taxes to be made in 
cash, an adjudication does not become 
effective unless, and until, payment in 
cash has been made. Eastham v. Mel- 
ville Land Co., 77 So. 475, 142 La. 610. 

Deed as evidence of purchaser’s 
right see infra §§ 1948-1964. 

County as purchaser generally see 
infra § 1669. 

94. Turk v. McCoy, 14 Serg.&R. 
(Pa.) 349. 

[a] Treasurer out of office.—The 
amount of the bid must be paid by 
the purchaser during the term of of- 
fice of the person to whom he is di- 
rected to make payment, for after the 
expiration of his official term that of- 
ficer has no authority to receive the 
payment. Donnel v. Bellas, 84 Pa. 


Lbs 
95. Holt v. Weld, 5 N.H. 506, 140 
Mass. 578. 


Cal. 134. 

lowa.—Board of Sup’rs of Potta- 
ene ba County v. Stone, 237 N.W, 

Minn.—Minnesota Debenture Co. v, 
Scott, 119 N.W. 391, 106 Minn. 32. 

Pa.—Donnel v. Bellas, 10 Pa, 341. 
gt ee v. Somers, 13 Ont. 

[a] Payment within 
two” was a cash sale. 
Somers, 13 Ont. 600. 

[b] Several months” delay did 
not invalidate a sale. Anderson v. 
Rider, 46 Cal. 134. 

[ce] Five years was too long. Don- 
nel v. Bellas, 10 Pa. 341 

[d] Requirement was complied 
with: (1) Where the amount bid was 
paid when the treasurer made out the 
certificate. Board of Sup’rs of Pot- 
tawattamie County -v. Stone, (Iowa) 
237 N.W. 478. (2) Where bids were 
made just before the close of the day 
and the full consideration was paid 
on the day following. Minnesota De- 
benture Co. v. Scott, 119 N.W. 391, 106 
Minn. 32. (3) Where the officer con- 
ducting a sale did not stop to take the 
money when the property was struck 
off, but waited until immediately aft- 
er the sale. Farmers’ L. & T. Co. v. 
Wall, 106 N.W. 160, 129 Iowa 651. 
See also Hays v. Hunt, 85 N.C. 303 
(“If the purchaser is not held to the 
time prescribed by the statute [im- 
mediately], then he has an indefinite 
period, and - may postpone, for 
over two years, doing what the law 
said should be done immediately’’). 
» 97. Judah v. Brothers, 17 So, 752, 
72 Miss. 616, 33 L.R.A. 481; Leavitt 
v. S. D. Mercer Co., 89 N.W. 426, 64 
Neb. 31; Ure v. Bunn, 90 N.W. 904, 3 
Neb. (Unoff.) 61. 

98. Ritz v. Bowers, 9 Watts (Pa.) 
297. 

99. See statutory provisions. 

Costs to purchaser from state of 
lands bid in for taxes see infra §§ 
1678, 1679. 

1. Hoffman v. Silverthorn, 100 N. 
W. 183, 137 Mich. 60; Clarke v. New 
York, 55 N.Y-.Super. 259, 13 N.Y.St. 
290 [aff 19 N.H. 436, 111 N.Y. 621]. 

[a] Beason for rule.—‘‘The pur- 
chaser was bound to know the law, 
and we are bound to assume that he 
himself could make a correct compu- 
tation.” Hoffman v. Silverthorn, 1)0 
N.W. 183, 186, 137 Mich. 60. 

2. Sheldon v. Steele, 87 N.W. 683, 
114 Iowa 616; Jarvis v. Cayley, 11 
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if payment is refused, the land may be reoffered 
for sale.® 

[§ 1638] ce. Recovery by Purchaser of Amount 
Paid. Whether a mortgagee is in possession before 
foreclosure,* or out of possession,® where he pur- 
chases the land at a sale thereof for nonpayment 
of the taxes thereon, he is entitled to have the 
purchase money repaid him if the sale was invalid.® 

[§ 1639] 2. Surplus Bond. Where the purchas- 
er at a tax sale is required to give a bond in favor 
of the owner for the excess over the amount of the 
taxes and charges,’ such bond is a lien against the 
land,® the giving of which is a condition precedent 
to the passing of title to the purchaser,® provided 
there is any surplus to be covered by it,1® and pay- 
ment of the whole amount of the purchase money 
to the treasurer cannot be taken as a substitute 
for it,11 but the lien of such a bond is limited to 
the lands so sold.t2. Such a bond will not be re- 
quired where the cost of giving‘ it would exceed the 
amount of the surplus.1® Omission of the treas- 
urer to file a surplus bond will not vitiate the pur- 
chaser’s title,14 and where land was sold to one 
person and the deed was made to another, who gave 


TAXATION 


[§§ 1637-1640 


his bond for the surplus, it was an irregularity, but 
a stranger could not take advantage of it..° It 
should be executed promptly after the sale, but a 
delay in respect of this requirement is not a fatal 
defect, provided the bond is given before the expi- 
ration of the time allowed for redemption.t® The 
bond should describe the land affected'” and state 
the amount of the surplus correctly,+® but an error 
of a few cents may be regarded as a clerical error 
and will not vitiate the sale1® If its execution 
and delivery are brought into issue, these facts must 
be proved affirmatively,?° although they may some- 
times be presumed, under proper circumstances, and 
especially after the lapse of many years.*1 The 
right of action on such a bond is in the treasurer 
named therein as the obligee.?? : 

[§ 1640] 3. Disposition of Proceeds—a. Distribu- 
tion among Municipalities and Taxing Districts. 
The proceeds from a tax sale must be paid into the 
proper treasury?* and applied in discharge of the 
various taxes and costs against the land,?* being 
distributed in the proper proportions among the 
different municipalities?® and taxing districts in- 
terested,?® by the proper official.?7 


U.C.Q.B. (Ont.) 282. 

[a] Sheriff or treasurer as being 
empowered to bring assumpsit.—QJar- 
vis v. Cayley, 11 U.C.Q.B. (Ont.) 282. 

[b] Defenses.—In an action for 
the purchase money of land sold by 
commissioners for payment of taxes, 
it was held to be a good defense that 
the purchaser acquired no title for 
the reason that the land was seated 
at the time the taxes for which it was 
sold were assessed. Armstrong Coun- 
Rae v. Smith, 10 Watts (Pa.) 

3. See infra § 1650. 

4 Disqualification of mortgagee in 
possession see supra § 1626. 

5. Right of mortgagee out of pos- 
session to become purchaser see su- 
pra § 1626. 

6 Home Sav. Bank vy. Boston, 131 
Mass. 277. 

7. See statutory provisions. 

8. Thudium v. Deardorf, 3 Pa. 90. 

9. Woodland Oil Co. v. Shoup, 107 
Pa. 293; Lackawanna Iron, etc., Co. 
v. Fales, 55 Pa. 90; Cuttle v. Brock- 
way, 24 Pa. 145 [aff 32 Pa. 45]; Don- 
nel v. Bellas, 10 Pa. 341; McDonald 
v. Maus, 8 Watts (Pa.) 364; Sutton 
v. Nelson, 10 Serg.&R. (Pa.) 238; 
Trexler v. Africa, 27 Pa.Super. 385; 
Rupert v. Delp, 7 Pa.Super. 209; 
Woodland Oil Co. v. Lawrence, 1 
Pennyp. (Pa.) 480. 

{a] “The giving of this bond is in- 
dispensable to his acquisition of a 
valid title.’ Woodland Oil Co. v. 
Shoup, 107 Pa. 293, 296. 

10. Gibson v. Robbins, 9 Watts 
(Pa.) 156; Turk v. McCoy, 14 Serg.& 
R. (Pa.) 349; Trexler v. Africa, 27 
Pa.Super. 385. 

[a] Failure to give bond is excus- 
able where a mistake of the treasur- 
er, in charging up too much costs, 
made it appear that there was no sur- 
plus. Gibson v. Robbins, 9 Watts 
(Pa.) 156. 

[b] Fee of one dollar paid for en- 
tering acknowledgment of the deed 
is not “surplus.’”’ Turk v. McCoy, 14 
Serg.&R. (Pa.) 349. 

11. Woodland Oil Co. v. Shoup, 107 
Pa. 293; Connelly v. Nedrow, 6 
Watts (Pa.) 451. But see Rogers v. 
Johnson, 67 Pa. 43 (holding that pay- 
ment of the entire purchase money, 
instead of giving a surplus bond, was 
a mere irregularity, not fatal to the 
sale, and cured in five years). 

Bar Thudium y. Deardorf, 3 Pa. 

13. Devinney v. Reynolds, 1 Watts 
&S. (Pa.) 328. 


14. Burns v. Lyon, 4 Watts (Pa.) 
ine White v. Willard, 1 Watts (Pa.) 
4 


15. Morton v. 9 Watts 
CRasyrsil 3s 

[a] Surplus bond as evidence in 
an action of ejectment.—Burns v. 
Lyons, 4 Watts (Pa.) 363. 

16. Woodland Oil Co. v. Shoup, 107 
Pa. 293; Burd v. Patterson, 22 Pa. 
219; Bayard v. Inglis, 5 Watts&S. 
(Pa.) 465. 

17. Devor v. McClintock, 9 Watts 
&S. (Pa.) 80; Bartholemew v. Leech, 
7 Watts (Pa.) 472. 

18. Bayard v. Inglis, 5 Watts&S. 
(Pa.) 465. 

[a] Purchaser of unseated land, 
in insupport of his title, may show 
that the surplus bond given by him 
corresponded with the actual amount 
for which the land was sold. Turner 
v. Waterson, 4 Watts&S. (Pa.) 171. 

19. Frick v. Sterrett, 4 Watts 
&S: (Pa.) 269. 

20. McDonald v. Maus, 8 Watts 
(Pa.) 364. 

[a] Proof of . bond.—The treas- 
urer’s receipt is prima facie evidence 
that the bond was given, and is con- 
ciusive in the absence of other evi- 
dence. Robinson v. Williams, 6 Watts 
(Pa.) 281; Fager v. Campbell, 5 
Watts (Pa.) 287; White v. Willard, 
1 Watts (Pa.) 42. 

[b] Bond as evidence.—The bond 
itself, when produced from proper 
custody, may be given in evidence, 


Harris, 


without common-law proof of its 
execution. Burns v. Lyon, 4 Watts 
(Pa.) 363. 


[ec] Admissibility of treasurer’s 
oath.—The oath of the treasurer is 
not admissible without evidence of 
a search for the bond and its loss. 
Dreisbach v. Berger, 6 Watts&S. 
(Pa.) 564. 

21. Lackawanna Iron, etc., Co. v. 
Fales, 55 Pa. 90; Huzzard v. Trego, 
35 Pa. 9; Cuttle v. Brockway, 24 Pa. 
145 [aff 32 Pa. 45]. 

[a] Evidence held insufficient to 
support presumpfion that surplus 
bond had been given. Alexander v. 
Rush, 46 Pa. 62. 

22. Crawford vy. Stewart, 38 Pa. 
34; Irish v. Johnston, 1% Pa. 483; 
Seats v. Riddle, 6 Watts & S. (Pa.) 

23. See statutory provisions. 

24, See statutory provisions; and 
cases infra this section. 

[a] Application of amounts paid 
as payment for and, sold.—Where 
land was conveyed to one applying to 


purchase by the auditor general with- 
out payment of the tax which was a 
lien on the land at the time of the 
purchase, but was afterward paid by 
the purchaser, the auditor general 
could be required to apply the 
amounts paid as payment for the 
land and to issue a new deed therefor 
where no intervening rights had ac- 
crued between the first and final pay- 
ments. Cockburn v. Dix, 79 N.W. 931, 
120 Mich. 643. 

Payment of costs generally see in- 
fra § 1643. 


Claims against land existing as -— 


mortgages, etc. see infra § 1642. 

25. See statutory provisions; cases 
infra this note; and note 26. 

[a] State, as sovereign, has no 
priority over county or city where 
proceeds are insufficient to satisfy all. 
City of Nashville v. Lee, 12 Lea 
(Tenn.) 452. 

[b] County as being under obli- 
gation to pay township proceeds of 
sale for road tax. Rush Township v. 
Schuylkill County, 100 Pa. 356. 

[c} Mandamus to auditor to show 
warrant for fees due officers, to ex- 
clusion of county and school taxes, 
denied see Brandon vy. Williams, 47 
So. 199, 157 Ala. 386. 

[d] Particular statute applied.— 
The provision in a statute “that in 
no event shall the county be liable 
to the state or any taxing district 
thereof or to any special assessment 
lienholder for any part of the amount 
for which any such property may be 
sold” refers to a private sale made 
by the treasurer to be approved by 
the county commissioners, as provid- 
ed in such statute, and not to a sale 
at auction to the highest bidder as 
provided in such statute. Ledegar vy. 
Bockoven, 185 P. 1097,.77 Okl. 58. 

[e] Liability of owners as be- 
tween themselves does not affect the 
rights of a city or county where it is 
required that taxes are to be first paid 
from the proceeds of land sold for 
taxes. Wright v. Wright, 8 Pa.Dist. 
&Co. 724. 

26. See statutory provisions; and 
case infra this note. 

[a]. Drainage district is “taxing 
district” within the meaning of a 
statute requiring proceeds from sale 
by county of lands acquired through 
tax deed to be prorated. Lister v. 
Riddle, (Idaho) 296 P. 771. 

27. Prince v. Ypsilanti Sav. Bank, 
282 PB. 282, 140 OKI. 131. 

[a] County treasurer, on sale of 
real estate bought in for taxes and 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 1640-1642] 


Purchaser is not responsible for the application 
of his money,?*® and his title is not affected by a 


misappropriation of it.?° 


; [§ 1641] b. Right of Owner to Surplus Remain- 
ing. As a general rule the surplus remaining after 
the sale of property and the payment of the taxes, 
interests, and costs, belongs to the owner of the 
property at the time of the sale®® subject to such 
claims as may be allowed to mortgagees and 
henees,*! and will be paid over to him provided he 
applies for it within the proper time.*? 
if the tax sale was entirely void, 
money paid by the purchaser can be claimed or re- 
covered by the owner, for, in such case, he ean dis- 
regard the sale and set it aside,** and the purchaser 
is entitled to have his money refunded;** but if 


unredeemed for two years, must dis- 
tribute proceeds ratably between ad 
valorem tax lien and special assess- 
ment lien (Rev. L. [1910] § 7409). 
Prince v. Ypsilanti Sav. Bank, 282 P. 
282, 140 Okl. 131. 

[b2 Tax collector cannot be com- 
pelled to retain in his hands the pur- 
chase price of a tax sale, the validity 
of which is in dispute, after the time 
limited by law for him to make his 
final settlement. Brown v. Pontchar- 
train Land Co., 23 So. 292, 49 La.Ann. 
L779. 

28. Ogden v. Harrington, 18 F.Cas. 
No. 10,457, 6 McLean 418; Moore v. 
Rogers, 99 S.W. 1023, 100 Tex. 361. 

[a] Liability of sureties on bond 
of official selling land and receiving 
proceeds. Moss v. State, 10 Mo. 338, 
47 Am.D. 116. 

29. Ogden v. Harrington, 18 F.Cas. 
No. 10,457, 6 McLean 418; Moore v. 
Rogers, 99 S.W. 1023, 100 Tex. 361; 
Bean v. Brownwood, (Tex.Civ.App.) 
43 S.W. 1036. 

[a] Payment of proceeds into 
county treasury instead of state, or 
into the county treasury instead of 
into the treasury of the township, 
eannot affect the title of the pur- 
chaser at a tax sale. Ogden v. Har- 
rington, 18 F.Cas.No. 10,457, 6 Mc- 
Lean 418. 

30. See statutory provisions; 
cases infra this note. 

[a] “The owner has a right to in- 
sist that the tax sale shall stand, and 
take the surplus arising on the sale, 
instead of redeeming his property. 
The statute [L. (1888) c 583] express- 
ly gives him the right to such sur- 
plus.’”’ Peo. v. Palmer, 41 N.Y.S. 760, 
761, 10 App.Div. 395. 

[b] “Owner” (1) means the per- 
son who owned the property at the 
time of the sale and not at the time 
of the assessment, within the mean- 
ing of a statute providing that the 
balance remaining after payment of 
the taxes and charges be paid to the 
owner of the property on demand. 
Worcester v. City of Boston, 60 N.E. 
41u, 179 Mass. 41. (2) An owner as 
the purchaser from the county, under 
a tax sale prior to expiration of the 
redemption period, was not entitled to 


and 


surplus. Peo. v. Hammond, 1 Dougl. 
(Mich.) 276. 
[c] Wife as owner entitled to sur- 


plus.—Under a statute providing that 
the rents and proceeds, and the hus- 
band’s interest in the wife’s realty, 
should be exempt from seizure for his 
debts, except those for family neces- 
saries, and that no conveyance there- 
of by the husband should be valid un- 
less the wife joined, the husband’s 
interest did not pass by a sale under 
judgment in a suit for taxes, to which 
the husband, but not his wife, was a 
party, and, as against the purchaser 
at such sale, the wife was entitled to 
the surplus arising from a subsequent 
sale of the land. Mason v. Gitchell, 
10 S.W. 608. 97 Mo. 134. 

[d] Where right to surplus was 
disputed between owner and munici- 
pality, a decree granting such surplus 


Els 709. 


TAX ATION 


[61 C.J.] 1213 


an officer becomes a purchaser at a tax sale contrary 
to his official duty,*® the money paid by him does 


not belong to the owner, nor can it be returned 


sale. 


However, 
no part of the 


to the owner was not erroneous when 
the statute under which the munici- 
pality claimed had been declared un- 


constitutional. Peo. v, Ogden, 195 Ill. 
App. 563. 
fe] Tax collector and sureties on 


his bond are liable for any surplus in 
his hands from the proceeds of sales 
of real property sold for taxes under 
a condition in the bond for his faith- 
fully executing his office and the sev- 
eral duties required of him by law. 
ace v. Wilson, 68 A. 609, 107 Md. 

[f{] Where land is sold by United 
States for federal tax (1) and is bid 
in for more than was due, the govern- 
ment is Hable to the landowner for 
the surplus. U.S. v. Lawton, 3 S.Ct. 
545, 110 U.S. 146, 28 L.Ed. 100, 19 Ct. 
(2) But he cannot sue until 
after demand made on the secretary 
of the treasury, and the statute of 
limitations runs from the date of his 
application. U.S. v. Taylor, 104 U.S. 
216, 26 L.Ed. 721. 

{g] Where sheriff levied on prop- 
erty that sold for more than the 
amount due for taxes, he was re- 
quired to pay the amount remaining 
to the owner. Bailey v. Napier, (Ky.) 
117 S.W. 948. 

{h] Court as having authority to 
distribute.—Under a statute relating 
to the sale of land for taxes, and pro- 
viding that the officer conducting the 
sale pay the surplus to the owner 
thereof, and report the sale to the cir- 
cuit court for its ratification, the cir- 
cuit court had no authority to distrib- 
ute the proceeds of a sale, but where 
the officer who sold the land was un- 
able to determine to whom the sur- 
plus was due, he could institute a 
proceeding to which all persons in- 
terested might be made _ parties. 
State v. Wilson, 68 A. 609, 107 Md. 
129. 

{i] Constitutionality.—A statute 
providing that a sale by the state of 
property acquired on a sale for non- 
payment of taxes must be to the 
highest bidder at a price not less than 
the amount of taxes, costs, and inter- 
est is not unconstitutional as not pro- 
viding for,the payment of the excess 
by the state to the former owner of 
the property. Furrey v. Lantz, 122 P. 
1073, 162 Cal. 397. 

[i] Mandamus to compel payment. 
—The owner, whose title has been 
cut off by a tax sale, may have man- 
damus to compel the payment to him 
of any surplus money received on the 


sale. Peo. v. Hammond, 1 Dougl. 
(Mich.) 276. 

31. See infra, § 1642. 

€2. Thompson v. Cox, 26 S.E. 189, 


42 W.Va. 566. . 
3e. Goddard v. Seymour, 30 Conn. 


94. 
34 Goddard v. Seymour, supra. 

[a] Mandamus to compel refund- 
ing of purchase money.—Where a 
state comptroller, who had refunded 
to the person appearing from the evi- 
dence to be entitled to the purchase 
money from lands sold for taxes at an 
invalid sale, had fulfilled his duty un- 


to him, but is forfeited to the state.?* The right to 
such surplus is personal, and does not follow the 
title to the land.37 

Acceptance of purchase money as ratification of 
Where the owner of land sold for taxes, with 
knowledge of all the facts, accepts a part of the 
proceeds of the sale, he thereby recognizes and rat- 
ifies its validity, and cannot thereafter question it.38 

[§ 1642] c. Mortgagees and Lienees. 
surplus remaining after payment of costs and tax- 
es®® is allowed to be applied to encumbrances against 
the property, they will be paid in their order*® ag 
mortgages*! or otherwise,*? and under this rule it 


Where the 


der the statute, mandamus would not 
lie at the instance of a person claim- 
ing to be rightfully entitled to such 
purchase money to compel the comp- 
troller to make payment to him. Peo. 
v. Chapin, 10 N.E. 141, 104 N.Y. 96. 


35. See supra § 1631. 

36. Sponable v. Woodhouse, 29 P. 
394, 48 Kan. 173; Haxton vy. Harris, 
19 Kan. 511. 

37. Peo. v. Hammond, 1 Dougl. 
(Mich.) 276. 

[a] Purchaser at prior sale.— 


Where one became purchaser of land 
at a tax sale, and the land was again 
sold for taxes before expiration of the 
period for redemption, and was bid 
off for an amount in excess of the tax- 
es, interest, and charges, the pur- 
chaser under the prior tax sale, when 
no deed had. been executed to him, 
could not claim such surplus as 
against the person who held the le- 
gal title to the land at the time it was 
last sold. Peo. v. Hammond, 1 Dougl. 
(Mich.) 276. 

res. Clyburn v. McLaughlin, 17 S. 
W. 692, 106 Mo. 521, 27 Am.S.R. 369. 

39. See supra § 1640. 

40. See cases infra this section. 

41. Brockway v. Humphrey, 94 N. 
W. 625, 4 Neb. (Unoff.) 403; Farmer 
vy. Ward, 71 A. 401, 75 N.J.Eq. 33._ 

[a] Rule stated.—(1) Plainly, the 


first mortgagee was entitled to a lien” 


on the surplus. Brockway v. Hum- 
trek 94 N.W. 925, 4 Neb. (Unoff.) 
der no duty or obligation to pay the 
taxes on the land, and whose title is 
divested by the tax sale, has an equi- 
table lien on the surplus proceeds of 
the sale, as against the mortgagor and 
those claiming under him. McDuffee 
v. Collins, 28 So. 45, 117 Ala. 487; 
Worcester v. Boston, 60 N.E. 410, 179 
Mass. 41. (3) A mortgagee in pos- 
session was entitled to surplus. al- 
though the purchaser had not applied 
for a deed, and the owners were in- 
fants, for whom a guardian had not 
been appointed. Sutherland v. City 
of Brooklyn, 51 N.B. 433, 156 N.Y. 605. 
[b] After sale and before redemp- 
tion, a mortgagee’s interest is practi- 
eally transferred to the fund, and he 
is entitled to any excess paid by the 
purchaser over the tax lien to be ap- 
plied on the mortgage debt. Farm- 
er v. Ward, 71 A. 401, 75 N.J.Eq. 33. 
[c] Where widow bought lien on 
her husband’s land and had it es- 
tablished as superior to a mortgage, 
she could not resist the mortgagee’s 
right of subrogation to the first lien 
of a tax judgment which he had taken 
up, on the ground that the mortgage 
was made for more than the actual 
debt, in fraud of her husband’s cred- 


itors. Roeder v. Keller, 35 N.E. 1014, 
135 Ind. 692. 
{[d] Claim of crown as being sub- 


sequent to mortgage. Bartlett v. 
Osterhout, (Ont.) [1931] 3 Dom.L.R. 


609. 
See case infra this note. 
[a] Validity of application of pro- 
ceeds of sale.—Where an order of sale 
provided that the person appointed to 


(2) A mortgagee who was un-. 
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may go to a subsequent purchaser at execution 
However, where the sale on a mortgage was 
made pursuant to a power of sale contained in the 
mortgage,** it not being a judicial sale,*® a tax len 
on the property was not thereby divested, and the 
proceeds of a sale thereon were held to, be properly 
awarded to the state as against the purchaser at 
A clause in a mortgage by 
which the mortgagee could take possession when he 
deemed it necessary entitled him to the surplus re- 


sale.4 


the mortgage sale.*® 
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are allowed and 


charged against 


maining after sale of the mortgaged property for 


make the sale apply the purchase 
money to the satisfaction of all valid 
liens upon the property sold so as to 
give the purchaser an unencumbered 
title, and that the residue should be 
applied to the satisfaction of valid 
assessments existing at the time of 
the report of the person making the 
sale, an application of the proceeds of 
the sale made before the power of 
sale had been exhausted was valid. 
New York Protestant Episcopal School 
v. Davis, 31 N.Y. 574. 

43. Summers v. Christian, 72 Ga. 
193; Lacroix v. Camors, 34 La.Ann. 
639; Bouton v: Lord, 10 OhioSt. 453. 

44. Foreclosure of mortgages un- 
der power of sale see Mortgages §§ 
1341-1503. 


45. Judicial sales see Judicial 
Sales 35 C.J. p 1 et seq. 
46. Commonwealth v. Keystone 


Graphite Co., 101 A. 766, 257 Pa. 249 
ferror dism 40 S.Ct. 53, 250 U.S. 653, 
63 L.Ed. 1190]. 
47. McDuffee v. Collins, 23 So. 45, 
-117 Ala. 487. 2 
Owner as being entitled to surplus 
see supra § 1641. 
48. See statutory provisions; 
cases infra this note. 
' [a] Advertising.—(1) County could 
not collect larger sum for advertising 
than it paid publisher. Genthner v. 
Lewis, 24 Kan. 309. (2) Where sev- 
eral tracts were assessed together 
and a gross amount of tax levied 
thereon, they were regarded as con- 
stituting but one tract, and liable for 
but one advertising fee. McClintock 
v. Sutherland, 35 Iowa 487. (3) Costs 
of advertising as being entitled to 
preference. State v. Houston, 1 So. 
284, 39 La.Ann. 33. (4) Costs of ad- 
vertising could be paid out of the 
state treasury only when the state be- 
came a purchaser, or when the fee 
had been collected and paid into the 
treasury (Sess. Acts [1878-1879] p 
21). Burke v. Blan, 79 Ala. 97. (5) 
Where a publisher, under a statute 
providing therefor, was entitled to 
compensation as agreed upon, in the 
absence of such agreement, the pub- 
lisher would be allowed to recover up- 
on the quantum meruit, to be proved 
as in other cases for services ren- 
dered. Swan v. Huse, 19 N.W. 605, 
15 Neb. 605. (6) The provision of a 
statute that the expenses of publica- 
tion of notice of tax sales should not 
exceed a certain sum for each news- 
paper publishing it was not inconsist- 
ent with, and did not repeal, the pro- 
vision of a prior act fixing the price 
of such publication, where it was 
merely a limitation upon, and not an 
authority to, the county treasurer to 
subject the property to an expense 
beyond that fixed by the prior statute, 
thus, where a county treasurer con- 
tracted for publication at more than 
authorized under the prior act, the 
contract was beyond his authority, 
and was not binding upon him in his 
official capacity, nor upon the county. 
Crouch v. Hayes, 98 N.Y. 183. (7) 
Excessive charge for advertising did 
not void sale of land for taxes. Clarke 
v. Mayor of New York City, 55 N.Y. 
Super. 259, 13 N.Y.St. 290 [aff 19 N.E. 
436, 111 N.Y. 621]. 
[b] Fees aliowed.—(1) A ten-cent 
fee for issuing a certificate (Kregelo 
v. Flint, 25 Kan. 695), (2) a fee for 


and 


recording a certificate received by the 
purchaser at a tax sale (Morgan Park 
v. Knopf, 111 Ill.App. 571 [aff 71 N.E. 
340, 210 Ill. 453]. To same effect 
O’Grady v. Barnhisel, 23 Cal. 287), 
(3) and a ten-cent fee for transfer- 
ring land on the tax book to the name 
of the purchaser (Sibly v. Cason, 109 
S.W. 1007, 86 Ark. 32; Lewis v. 
Cherry, 79 S.W. 793, 72 Ark. 254) have 
been allowed as costs. (4) Officer 
selling land was entitled to a fee for 
a~ certificate for each tract sold, al- 
though he included several tracts in 
one certificate at the request of the 
purchaser. Bagley v. Shoppach, 14 S. 
W. 467, 47 Ark. 72. (5) A statute al- 
lowing an officer a fee for appraising, 
advertising, and selling property ata 
tax sale had reference to all property 
to be disposed of under one writ, and 
not to each separate piece of real es- 
tate or each article of personal prop- 
erty to be sold under such writ. 
Wooden v. Allen County Com’rs, 22 
Kan. 582. (6) Allowance of fees to 
an. officer under the provision of a 
statute relating to the sale of land 
for taxes was not inconsistent with 
the provision of a- statute allowing 
such officer a fee upon payment of 
taxes, and all other fees, at the state 
treasury,, by the person paying the 
taxes. Heard v. Baber, 8 Mo. 142. 
(7) County trustee as being entitled 
to fee, of fifty cents upon each tract 
of land sold by him and bought by 
treasurer. McGowan vy. Memphis 
Taxing Dist., 11 Lea (Tenn.) 162. 
(8) Collectors as being entitled to fee 
for each tract of land or town lot bid 
in by them for the state. Ex p. Tate, 
9 Mo. 668. (9) Former clerk of chan- 
cery court was entitled to commis- 
sioner’s fee for selling tracts in fence 
district for taxes. No Fence Dist. 
No. 1 v. Grumbles, 7 S.W.(2d) 977, 177 
Ark. 784. (10) It cannot be presumed 
that the form of certificate used by 
an officer, in the absence of a statu- 
tory form, is fraudulently lengthened 
by him in order to extort excessive 
fees. Hamer yv. Weber County, 37 
P.741,.11 Utah 1. 

[ec] Fees disallowed.—(1) Where 
the legislature had not specified any 
amount as a fee for selling property 
at a tax sale, the charging of a fee 
for selling is without statutory war- 
rant and unlawful. Hapgood v. Mor- 
ten, 28 Kan. 764. (2) County trustee 
disallowed fee of fifty cents for sale 
of each tract of land for taxes where 
there: was no law authorizing him to 
charge any such sum. State v. Nolan, 
8 Lea (Tenn.) 399. (3) Where officers 
were forbidden to receive fees for 
services not performed, a tax col- 
lector was not entitled to exact from 
the purchaser at a tax sale the prepay- 
ment of fees for services to be ren- 
dered nearly two years thereafter in 
notifying delinquents that the tax 
sale is about to become absolute. 
Baker v. Cox, 30 So. 641, 79 Miss. 306. 
(4) A statute that allowed the col- 
lector twenty-five cents per folio for 
each certificate, and fifty cents for 
filing the certificate with the recorder, 
did not entitle him to fees for making 
out duplicates. Hamer v. Weber 
County, 37 P. 741, 11 Utah 1 [overr 
on other grounds Eastman vy. Gurrey, 
49 P. 310]. 

[d] “Fees” included costs allowed 
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taxes, although the mortgage debt was not due, and 
although a statute provided that such surplus should 
be paid to the owner of the property.*’ : 

[§ 1643] 4. Fees and Expenses of Sale. The vari- 
ous costs of a tax sale, payable from the proceeds 
thereof, and the circumstances under which they 


paid, are subjects of statutory reg- 


ulation,#® and must be paid first,*® and although 
it has been held that costs of the sale could not be 


the land where the sale was inval- 


the collector for preparing delinquent 
list for publication, for selling the 
lands under order of court, and for 
making conveyances thereof to pur- 
chasers, and which were payable by 
the owner of the property or the pur- 
chaser at the tax sale, as used in a 
statute relating to the amount the 
county treasurer shall receive. Peo. 
v. Long, 13 Ill. 629. 

[e] Commissions.—(1) Where an 
officer had power to buy for the coun- 
ty land sold at a tax sale, he was dis- 
allowed commissions on such sales 
where the land was sold to the state 
for five successive years under cir- 
cumstances which would have _ in- 
duced an ordinarily observant officer 
to suspect’ some irregularity in the 
assessment. Minix v. Magoffin Coun- 
ty, 32%. S.W. 165,17. KyiL. 2628. 12) 
Where a treasurer was authorized to 
charge a certain commission on the 
sale of lands for taxes, a sale was 
not made for an excessive amount 
which included such commission in 
the amount for which the land was 
sold. Nichols v. Roberts, 96 N.W. 
298, 12 N.D. 198. 

{[f] Accruing costs were properly 
included under a statute providing 
that no more of the property should 
be sold than was necessary to pay the 
judgment in the tax suit and the 


costs, and a fee for filing duplicate. 


certificate of the sale was rightly 
charged. Harper v. Rowe, 55 Cal. 132. 
_ [gl] Expenditures made in search- 
ing and examining title cannot be 
taxed as costs in an action to fore- 
close a tax lien, if such searches were 
not official or not made by an abstract 
or title insurance company, under a 
statute which provided only for tax- 
ing as costs disbursements in making 
official searches and searches by ab- 
stract companies, and searching com- 
panies doing business under the laws 
of the state. Friedman v. Borchardt, 
146 N.Y.S. 896, 161 App.Div. 672 [ap- 
sii dism 108 N.E. 1094, 214 N.Y. 


ali t 

[h] Excessive interest allowed by 
clerk did not void sale of land for 
taxes. Clarke v. Mayor of New York 
City, 55 N.Y.Super. 259, 13 N.Y.St. 
290 [aff 19 N.E. 436, 111 N.Y. 621]. 

[i] Where county treasurer failed 
to collect amount bid from the pur- 
chaser of land at a tax sale, he could 
not maintain an action against the 
purchaser for an additional fee pro- 
vided by statute in cases of actual 
sales. Miles vy. Millers, 5°-Neb. 269. 

{j] Referee, in an action for fore- 
closure of a tax lien, was entitled to 
fees ordinarily allowed for foreclo- 
sure of a mortgage, together with al- 
lowance for the expense of procur- 
ing a qualified auctioneer. Edbro 
Realty Co. v. Clarey, 253 N.Y.S. 282, 
141 Misc. 779. 

[k] Appeal from determination.— 
In the absence of a statute an appeal 
will not lie from a determination of 
the circuit court as to what are the 
legal charges. Wells v. Thomas, 19 A. 
118, 72 Md. 26. 

49. State v. Wilson, 74 S.W. 636, 
174 Mo. 505. 

[a] Where proceeds are insuffi- 
cient to pay taxes and costs, the costs 
must be paid first. San Antonio v. 
Campbell, (Tex.Civ.App.) 56 S.W. 130. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 1643-1645] 
id,®° as between them and the state, officers have 
been held to be entitled to compensation for the 
sales they made.*t Where a law providing for fees 
is complete within itself, fees will not be allowed 
except as authorized thereby.®2 While it has been 
held that the officer under the duty of advertising 
and selling delinquent lands is personally lable for 
the costs of advertising;°* under a provision that 
the costs of advertising shall be paid from the pro- 
ceeds of the sale, fees for advertising cannot be had 
of the officer who conducted the sale, without a 
showing that such officer received them.®* If the 
lands of many persons are included in one adver- 
tisement, the entire cost cannot be charged against 
one of them, but it must be justly apportioned.®® 
Where land is sold at one sale for the delinquent 
taxes of two different years, only one set of costs 
will be allowed.°* Likewise, where the same per- 
son buys several parcels of land and a single deed 
is desired and can be made to answer for all, the 
officer is not allowed to charge for as many sepa- 
rate deeds.** 


50. Texarkana Water Co. v. State, 
35 S.W. 788, 62 Ark. 188; Covell v. 
Young, 9 N.W. 694, 11 Neb. 510. 

[a] .Imsufficient description of land 
in assessment as grounds for void- 
ing sale. Texarkana Water Co. v. 
State, 35 S.W. 788, 62 Ark. 188. 

{b] Where officers’ fees were in 
excess of amount fixed by statute, 
sale was invalid. Moon v. Salt Lake 
County, 76 P. 222, 27 Utah 435. 

[ce] Liability for cost of serving 
notice.—Where the sale was illegal, 
the owner of the land was not liable 
for the expense incurred by the tax 
purchaser in serving notice of his in- 
tention to secure a deed, nor for the 


taxes for 


“Return”: 


lic 
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Report:—Continued. 

Of sale of land for nonpayment of 
levee 
Levees and Flood Control § 81. 


Defined generally see Return § 1. 

Of assessment roll or list see su- 
pra §§ 908-912. : 

Of sale of land for municipal pub- 

improvements see Municipal 
Corporations § 3560. 

Of sale for taxes against persons 
and personal property see supra 


Of warrant and delinquent list as 
to taxes against persons and per- 
sonal property see supra § 1324. 
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[§ 1644] M. Report or Return***—1. In General. 
A: report or return by the official who has made the 
tax sale is a necessary®® step in the enforcement 
of the tax,®° answering varied purposes.*! It is a 
short account,°? in writing,®? by the designated of- 
ficial of the manner in which the sale was made.®+ 

[§ 1645] 2. Effect of Omission of, or Delay in 
Making, Report or Return.*® The time within which 
the report or return must be made is a matter of 
statutory regulation.*® It is generally held that the 
omission of the proper officer to make his report 
or return of the tax sale is a defect which invali- 
dates the title founded on such sale,*7 unless the 
statute requiring the report or return is merely 
directory,** and, in accordance with the general rule 
that statutes relating to tax sales of land must be 
strictly complied with in order that the sale be val- 
id,®® if the statute requires that the report or re-' 
turn be made within a limited time after the sale, 
it must be strictly complied with,*® so that often,7? 
but not always,’? a delay in making the report or 
return renders the tax sale invalid. But the mere 

64. Massey v. Tucker, 284 P. 648, 
141 Okl. 193. 

65. Effect of failure timely to file 
report or return see infra § 1648. 

66. See statutory provisions, 

67. Millard v. Truax, 58 N.W. 70, 
99 Mich. 157; Massey v. Tucker, 284 
P. 648, 650, 141 Okl. 1938 [cit Cy¥e]; 
Orr v. Wiley, 19 W.Va. 150. 

[a]. In District of Columbia (1) 
Rev. St. § 175, requiring the collector 
of taxes, when making a tax sale, to 
report it to the recorder-of deeds who 
should record it among the land rec- 
ords, was not superseded by the act 


of Aug. 23, 1871, requiring the col- 
lector to report the sale to the comp- 


purposes see 


expense of. procuring a deed. Covell 
v. Young, 9 N.W. 694, 11 Neb. 510. 


51. Aldrich v. Pickard, 14 Lea 
(Tenn.) 456. : 
fa] Reason for rule.—‘‘The offi- 


cers. were required to render services 
in proceedings conducted in: the name 
of the State, and their right to com- 
pensation ought not to depend upon 
whether other officers have performed 


their duties.” Akers v. Burch, 12 
Heisk. (Tenn.) 606. ; 
52. Bonougli v. Brown, (Tex.Civ. 


App.) 185 S.W. 47. 

[a] Rule qualified— “The law 
[prescribing fees sheriff and clerk 
shall be entitled to for selling prop- 
erty in tax suits] was intended to be 
and is perfect in itself, and no other 
fee bills can be lawfully made in tax 
eases as provided therein. If com- 
missions were to be allowed the sher- 
iff as in other cases, or the district 
clerk were to be allowed the same 
fees as in other cases, we must pre- 
sume the statute would have so pro- 
vided; but such was not done, and 
the officers are entitled to no fees ex- 
eept as therein provided.” Bonougli 
v. Brown, (Tex.Civ.App.) 185 S.W. 47, 
ae Moore v. Magee, 48 Miss. 567. 


54 Enloe v. Hall, 1 Humphr. 
(Tenn.) 303. 
55. Findley v. Adams, 2 Day 


(Conn.) 369; Benton v. Goodale, 30 A. 
1121, 66 N.H. 424. 

56. Lewis v. Cherry, 79 S.W. 793, 
Ark, 254. 
oe Bagley v. Shoppach, 43 Ark. 
375; Silliman v. Frye, 6 Ill. 664; State 

v. Clinton, 27 La.Ann. 362. 
58. Cross references: 4 
Curative statutes as to defects, ir- 
regularities, or omissions in report 
or return see infra §§ 1681-1684. 
List of delinquent lands sold state see 
infra § 1673. 
eport: 
Rovetined generally see Report § 1. 
Of private sale see supra § 1601. 


59. See infra § 1645. 

60. Landis v. Vineland, 37 A. 1099, 
60 N.J.Law 271. 

61. See cases infra this note. 

[a] As evidence of price.—-(1) The 


report furnishes the proper Official 


evidence of the amount for which 
each tract of land was sold. Salinger 
v. Gunn, 33 S.W. 959, 61 Ark. 414. 
(2) Where the report of sale of taxes 
made by the county treasurer was 
received in evidence, and was _ in- 
dorsed “Received and filed’ on a cer- 
tain date, and-signed by the county 
clerk, the proceedings were not open 
to the objection that there was no re- 
port of the county treasuyer’s sale, 
which the law provides must be made 
by the county treasurer and filed with 
the county clerk. Temple v. Preston, 
114 N.W. 336, 150 Mich. 486. 

[b] As notice of sales.—(1) The 
statutory requirement of a report of 
tax sales was intended to give the 
world notice thereof. King v. District 
of Columbia, 15 D.C. 36. (2) It is in- 
tended to give further and explicit 
notice to the citizen whose property 
is affected and about to be taken from 
him, to warn him of the danger, and 
to give ample information as to what 
is required to be done in order to re- 
lieve the property from its predica- 
ment. Kann v. King, 25 App.D.C. 182. 
(3) The return is evidently required 
to be made in part for the benefit and 
information of the owner of the land, 
that he may see what part of his Jand 
has been sold, to whom, and when 
sold, and for what it was sold, so that 
he may see and determine for him- 
self therefrom whether the sale as 
reported is valid or a nullity, or 
whether he has paid the taxes for the 
year for which the land was sold, or 
that he may redeem in the time re- 
quired by the law, if he so elects. 
Burless v. Quarrier, 16 W.Va. 108. 

62. Massey v. Tucker, 284 P. 648, 
141 Okl. 193. 

63. See infra § 1646. 


troller and the report to be filed in the 
comptroller’s office (King v. District 
of Columbia, 15 D.C. 36), (2) and a 
failure to report a sale to the record- 
er estops the District from enforcing 
the sale (King v. District of Colum- 
bia, supra). 

Effect generally of defects and ir- 
regularities in prior proceedings on 
tax title see infra §§ 1840-1848. 

68. Allen v. Allen, 91 N.W. 218, 
114 Wis. 615. 

69. See supra § 1519. 

70. Cardigan v, Page, 6 N.H. 182; 
Bounds v. Chester Tp. in Burlington 
County, 99 A. 142, 89 N.J.Law 375; 
Lane v. James, 25 Vt. 481; Taylor v. 
French, 19 Vt, 49. 

. 71. Me.—Pinkham v. Morang, 40 
Me. 587; Andrews v. Senter, 32 Me. 
3894; Shimmin v. Inman, 26 Me. 228. 

N.J.—Landis v. Vineland, 39 A. 685, 
61 N.J.Law 424. 

N.C.—Taylor v. Allen, 67 N.C. 346. 

Vt.—Taylor v. French, 19 Vt. 49. 

Va.—Bond v. Pettit, 16 S.E. 666, 89 
Va. 474. 

W.Va.—State v. Harman, 50 S.E. 
828, 57 W.Va. 447; McCallister v. 
Cottrille, 24 W.Va. 173; Barton v. Gil- 
christ, 19 W.Va. 223. 

[a] In Michigan (1) under Pub. 
Acts (1893) § 70, providing that “as 
soon as sales are confirmed, the coun- 
ty treasurer shall make full reports 
of the same to the auditor general,” a 
reasonable time must be allowed. De- 
troit F. & M. Ins. Co. v. Wood, 76 N. 
W. 136, 118 Mich. 31. (2) A report 
within ten (Detroit F. & M. Ins. Co. 
vy. Wood, supra) (8) or twelve days 
(Youngs v. Peters, 76 N.W. 138, 118 
Mich. 45) is not within an unreason- 
able time. ; : 

Effect of delay in giving list of de- 
linguent lands sold state see infra § 


16738. 
\ 72. Langley v. Batchelder, 46 A. 
1085, 69 N.H. 566; Brien v. O’Shaugh- 


nesy, 3 Lea (Tenn.) 724. 


*By FRANK L. MORGINSON (§§ 1644-1649). 
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fact that an incomplete report or return,’* or no 
report or return at all,’* is found does not invali- 
date the tax sale, in view of the presumption‘® that 
the officer duly and regularly performed his duties.*® 

[§ 1646] 3. Form and Contents.‘7 Whatever di- 
rections the statute may give as to the form and 
contents of the report or returft must be carefully 
observed,7® and there must be at least a substantial 
compliance with its provisions;‘® a failure to com- 
ply with the statute in this respect invalidates the 
tax title.8° While there is authority that no par- 
ticular form for the report or return is required,* 
in many jurisdictions statutes prescribe the form 
to be used.82 The return must be written,®? and 
must be officially signed,** although it need not be 
personally made by the official making the sale.*® 
Where required by statute, it must be certified, at- 


TAXATION 


[§§ 1645-1646 


tested, or verified by affidavit.2¢ It is generally a 
requisite to the validity of the tax sale that the 
report or return shows the essentials of a valid 
sale,*? setting forth specifically*® the tax due on 
the property,’® and the year for which due,°® the 
name of the person taxed,®! the time®? and man- 
ner of giving notice thereof,®* the fact that the 
notice specified the time®* and place of the sale,°® 
the time®* and place of the sale,°* that the amount 
bid was the sum of the judgment and costs,®* such 
a description of the land sold as will suffice to iden- 
tify it clearly,®® that the sale was made for nonpay- 
ment of taxes,! the estate in the land sold,? and the 
quantity sold,? and that it was necessary to sell 
the whole of a given tract in order to make the taxes 
and charges, if such was the case;* it: must name 


73. Henderson v. Hughes County, 
83 N.W. 682, 13 S.D. 576. 

74. See cases infra this note. 

{a} In Michigan (1) in view of a 
statutory presumption that, unless 
the contrary is proved, the presump- 
tion is that the required paper or 
record in the tax sale proceedings 
was duly made, the fact that a return 
cannot be found in the proper office 
does not render the sale void. Upton 
v. Kennedy, 36 Mich. 215. (2) Where 
there is no evidence that the required 
report was made, the sale is not void. 
Church v. Nester, 85 N.W. 1078, 126 
Mich. 547 [error dism 23 S.Ct. 849, 189 
U.S. 505, 47 L.Ed. 921]. But see Mc- 
Fadden v. Brady, 79 N.W. 886, 120 
Mich. 699 (Acts [1893] No. 206 § 99 
does not apply to report of sale). 

75. See Evidence § 69. 

76. See cases supra notes 73, 74. 

77. Form and contents of record of 
sale see infra § 1653.” 

78. Tate v. Biggs, 130 N.W. 1053, 
89 Neb. 195; Massey v. Tucker, 284 P. 
648, 141 Okl. 193. 

79. Massey v. Tucker, supra. 

General requirement of substantial 
compliance with statutes relating to 
sale of land for delinquent taxes see 
supra § 1519. 

80. Collier v. Goessling, 160 F. 604, 
87 C.C.A. 506 [cert den 30 S.Ct. 399, 
215 U.S. 596, 54 L.Ed. 342]; Gabro 
Land Co. v. Michaud, 165 N.W. 480, 
139 Minn. 22; Donohoe v. Hartless, 33 
Mo. 335; Massey v. Tucker, 284 P. 
648, 141 Okl. 193. Contra Thurston 
v. Miller, 10 R.I. 358. 

[a] Insufficient report or return.— 
Massey v. Tucker, 284 P. 648, 141 Okl. 
193; Ayers v. Lund, 89 P. 806, 49 Or. 
303, 124 Am.S.R. 1046. And see cases 
infra notes 81-14. 

Effect generally on tax title of de- 
fects and irregularities in pritr pro- 
ceedings see infra §§ 1840-1848. 

81. Bellows v. Elliot, 12 Vt. 569. 

[a] Motion for confirmation of sale 
constitutes a sufficient report. Baker 
v. Johnson, (N.M.) 295 P. 421. 

82. See statutory provisions. 

83. Jones v. Landis Tp., 13 A. 251, 
50 N.J.Law 374; Massey v. Tucker, 
284 P. 648, 141 Okl. 193. 

84. Tate v. Biggs, 130 N.W. 1053, 
89 Neb. 195; Harmon v. Driver, 298 
P. 601, 148 Okl. 289; Massey v. Tuck- 
er, 284. P. 648, 141 Okl. 193; Taylor v. 
Wrench yA 9 Vitor 49; 

fa] Signature of adjournments is 
not a signature of the anterior pro- 
ee Taylor v. French, 19 Vt. 
4 


85. Cardigan v. Page, 6 N.H. 182. 

86. Tate v. Biggs, 130 N.W. 1053, 
89 Neb. 195; Massey v. Tucker, 284 
P. 648, 141. Ok1, 193. 

87. Massey v. Tucker, supra. 

88. Morton v. Reeds, 6 Mo. 64. 

89. Kann vy. King, 25 App.D.C. 182 
[rev_on other grounds 27 S.Ct. 213, 
204 U.S. 48) 51 L.Ed. 360]. 

90. Deguasie v. Harris, 16 W.Va. 
345; Burlew v. Quarrier, 16 W.Va. 


108. See Bond v. Pettit, 16 S.E. 666, 
89 Va. 474 (statement of wrong year 
renders report defective). 


Nie Dequasie v. Harris, 16 W.Va. 
5: ; 
92. Massey v. Tucker, 284 'P. 648, 


141 Okl. 1938. 

[a] In New Hampshire, under Pub. 
St. (1901) c 61 § 7, requiring the col- 
lector to file copies of papers with the 
advertisement, the tax collector’s ac- 
count of the sale need not give the 
dates on which the advertisement was 
published. Newport Sav. Bank v. 
Bliss, 114 A. 742, 80 N.H. 108. 

Time of giving notice of tax sale 
of land see supra § 1597. 

93. Gibson v. Walters, 119 P. 319, 
86 Kan. 101 [aff 124 P. 168, 87 Kan. 
513]; Jones v. Landis Tp., 13 A. 251, 
50 N.J.Law 374; Harmon v. Driver, 
298 P. 601, 148 Okl. 289; Massey v. 
Tucker, 284 P. 648, 141 Okl. 198. Con- 
tra Thurston vy. Miller, 10 R.I. 358. 

[a] Copy of notice and proof 
thereof.—Where return is not accom- 
panied by a copy-of the notice of sale, 
nor by any proof that it was published 
or posted or mailed as required by 
statute, the return is fatally defec- 


tive. Jenison vy. Conklin, 71 N.W. 
1114, 114 Mich. 9; Tate v. Biggs, 130 
N.W. 1053, 89 Neb. 195; Landis v. 


Vineland, 37 A. 1099, 60 N.J.Law 271. 
[b] Statement insufficient.—(1) 


That return specified that sale was\ 


pursuant to notice. Jones v. Blanch- 
ard, 62 N.H. 651. (2) Certificate of 
tax collector that he had posted the 
notice of delinquent taxes in certain 
places. Landis v. Vineland, 37 A. 
1099, 60 N.J.Law 271. 

Necessity of notice of sale and 
proof thereof see supra §§ 1592, 1599. 

Manner of giving notice of tax sale 
of land see supra §§ 1592-1599. 

94. Lovejoy v. Lunt, 48 Me. 377. 

Requirement that notice specify the 
time of the sale see supra § 1595. 

95. Lovejoy vy. Lunt, supra. 

Requirement that notice’ specify 
place of sale see supra § 1595. 

96. Massey v. Tucker, 284 P. 648, 


141 Okl. 193; Bloomstein v. Brien, 3 
a eran 5d}. Spear |v. Ditty,.. 8 Vt. 
[a] Clerical error in stating the 


year of the sale does not vitiate, when 
the mistake is apparent and it is also 
apparent when the sale was really 
made. Bellows y. Elliot, 12 Vt. 569. 

[b] In Minnesota Gen. St. (1913) 
§ 2122, requiring the county auditor 
upon making a tax sale to set out in 
the copy judgment book what dispo- 
sition was made at such sale of each 
parcel of land, does not require an en- 
try in that book of the date of the 
sale. Gabio Land Co. vy. Michaud, 165 
N.W. 480, 139 Minn. 22. 

[c] In New Jersey (1) Pamph. L. 
(1879) p 340 does not require that the 
return specify the time of the sale 
(Jones v. Landis Tp., 13 A. 251, 50 
N.J.Law 374) (2) or that there was 
an adjournment (Jones v. Landis Tp., 


supra). 

{d] In West Virginia Code (1887) 
ec 31 § 49 does not require the list of 
sales to Show.the day of sale. Horn- 
age v. Imboden, 49 S.B. 1036, 57 W. 
Va. 206. 

Time of sale see supra §§ 1603, 1604. 

97. Massey v. Tucker, 284 P. 648, 
141 Okl. 193; Bellows v. Elliot, 12 Vt. 
569; Spear v. Ditty, 8 Vt. 419. 

[a] Return sufficient.—Bellows v. 
Elliot, 12 Vt. 569. 

Neopets of sale generally see supra § 


98. McGrath y. Wallace, 48 P. 719, 
116 Cal. 548. 

Necessity that sale be for amount 
of taxes and costs see supra § 1605. 

99. TIowa.—Hushaw vy. Wood, 160 
N.W. 274, 178 Iowa 752. : 

Ky.—Pryor v. Hardwick, 22 S.W. 
545, 15 Ky.L. 166.. 

Me.—Burgess v. Robinson, 49 A. 
606, 95 Me. 120; Andrews v. Senter, 
32 Me. 394. 

Md.—Textor v. Shipley, 38 A. 932, 
86 Md. 424. ; , 

Mo.—Donohoe v. 
335. 

a Uieeuee v. Hopkins, 10 Lea 


Vt.—Bellows v. H!liot, 12 Vt. 569. 

Va.—Bond v. Pettit, 16 S.EX 666, 89 
Va. 474. 

W.Va.—Duerr vy. Snodgrass, 52 S.B. 
531, 58 W.Va. 472; Winning vy. Hakin, 
28 S.E. 757, 44 W.Va. 19; Barton v. 
Gilchrist, 19 W.Va. 2238. 

[a] Return insufficient.—(1) Gen- 
erally. Burgess v. Robinson, 49 A. 
606, 95 Me. 120; Ladd v. Dickey, 24 
A. 813, 84 Me. 190. (2) Description 
of lots by numbers. Shimmin y. In- 
man, 26 Me. 228. 

_(b] Return sufficient.—Descrip- 
tion of land sold as “three acres.” 
Husbands v. Polivick, 96 S.W. 825, 128 
Ky. 652, 29 Ky.L. 890. 

[c] Same description as in delin- 
quent list need not be used. Duerr v. 
Snodgrass, 52 S.E. 531, 58 W.Va. 472. 

[ad] Technical accuracy is not re- 
quired. Textor v. Shipley, 38 A. 932, ' 
86 Md. 424. 

1. Harmon v. Driver, 298 P. 601, 
148 Okl. 289; Massey v. Tucker, 284 
P. 648, 141 Okl. 193. 

2. Braxton v. Rich, 47 F. 178 [aff 
15. S.Ct. 1006, 158 U:S. 375, 39 L.Ed. 
1022]; Bond v. Pettit, 16 S.E. 666, 
89 Va. 474. 

Rbides or interest sold see supra § 


Hartless, 33 Mo. 


3." Pryor v. Hardwick, 22 S.W. 545, 
15 Ky.L. 166. 

[a] That report gave figures for 
the amount sold, without specifying 
whether poles or acres, does not af- 
fect the sale. Winning v. Eakin, 28 
S.E. 757, 44 W.Va. 19. 

Quantity of land which may be sold 
see supra §§ 1610-1613. 

4. McGrath v. Wallace, 48 P. 719, 
116 Cal. 548; Milliken v. Houghton, 
54 A. 1075, 97 Me. 447; Lovejoy v. 
Lunt, 48 Me. 377. Contra Duerr v. 


For later cases, developments and changes in the iaw see Annotations, same title and section number. 
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or designate the purchaser,® and state the amount 
for which the land was sold® and cost of the sale.7 
On the other hand, the report or return need not 
contain the name of the owner,’ nor a statement 
that the owner had neglected to pay the tax,® nor 
a description of each piece of land sold.1° 
need not state that the sale was held at the front 
and between 
hours,?? nor that the sale was to the highest bid- 
Nor is a copy of the certificate of sale and 
affidavit required to be annexed to the return.'! 
Where the report or 
return shows a fatal defect in the proceedings on 
the face of it, it cannot be amended in such a man- 
ner as to make the sale appear valid, at least after 
the right of redemption has expired,!® although 
there is apparent contrary authority.17 


door of the courthouse?! 


der.t3 


[§ 1647] 4. Amendment.?® 


Snodgrass, 52 S.E. 531, 58 W.Va. 472. 
[a] Mere assertion without a 
showing of facts indicating the neces- 
sity is not sufficient. Milliken v. 
Houghton, 54 A. 1075, 97 Me. 447. 

{b] Statement sufficient.—A _ re- 
port which contains the statement by 
the sheriff that he sold the rights “or 
such parts of them as were requisite 
to discharge the tax and costs on 
each of the rights” is sufficient in this 
respect. Chandler vy. Spear, 22 Vt. 
388. 

5. Gabro Land Co. vy. Michaud, 165 
N.W. 480, 139 Minn. 22; Seals v. Per- 
kins, 51 So. 806,.52 So. 584, 96 Miss. 
704; Donohoe v. Hartless, 33 Mo. 335; 
Duerr v. Snodgrass, 52 S.E. 531, 58 
W.Va. 472. Contra Hollister v. Ben- 
nett, 9 Ohio 83. 

[a] Sufficient designation. — (1) 
Where the return shows the name of 
the purchaser of one lot and immedi- 
ately following designates the name 
of the purchaser of another lot by the 
abbreviation “Do” which appears im- 
mediately below that of the purchas- 
er named, the return sufficiently shows 
the name of the purchaser of both 
lots. Duerr v. Snodgrass, 52 S.E. 
531, 58 W.Va. 472. (2) “Do” as ab- 
breviation for “Ditto” see Do 19 C.J. 
p 379. See also Ditto 18 C.J. p 1404. 

6 Kann y. King, 25 App.D.C. 182 
[rev on other grounds 27 S.Ct. 213, 
204 U.S. 43, 51 L.Ed. 360]; Gabro Land 
Co. v. Michaud; 165 N.W. 480, 139 
Minn. 22; Donohoe vy. Hartless, 33 Mo. 
Contra Thurston yv. Miller, 10 R. 
Ts 58. 

7. Kann vy. King, 25 App.D.C. 182 
[rev on other grounds 27 S.Ct. 213, 
204 U.S. 43, 51 L.Ed. 360]. 

8. Baker vy. Johnson, (N.M.) 295 P. 
421. But see Bond y. Pettit, 16 S.E. 
666, 89 Va. 474 (report not giving res- 
idence of owner is defective). 

9. Bellows v. Elliot, 12 Vt. 569. 
10. Baker v. Johnson, (N.M.) 295 
421 


P: fs 

[a] Reason for rule.—Record of 
sales is made and kept as a public 
document. Baker y. Johnson, (N.M.) 
295: P.-421. ¢ 

11. Winning v. Eakin, 28 S.E. 757, 
44 W.Va. 19. 


12. Winning y. Eakin, supra. 
13. Thurston y. Miller, 10 R.I. 358. 
14. See cases infra this note. 
[a] In New Jersey, under P. L. 


(1879) p 340, as amended by Rev. 
Suppl. § 67, the collector need _ not 
annex to the return a true copy of the 
certificate of sale and the acknowl- 
edgments thereto, with an affidavit 
that the copies are true ones. Jones 
y. Landis Tp., 13 A. 251, 50 N.J.Law 
374. ‘ é 

Certificate of sale see infra §§ 1651— 
657 


15. Amendment of record of sale 
see infra § 1648. 

16. French vy. Edwards, 9 F.Cas. 
No. 5,098, 5 Sawy. 266; McGrath v. 
Wallace, 48 P. 719, 116 Cal. 548; Hall 
v. O’Connell, 94 P. 564, 51 Or. 225. 


{61 C. J.—17] 


TAXATION 


So it 


certain 


[a] Reason for rule.—If the re- 
turn could be amended after the right 
of redemption has expired so as to 
show a valid sale instead of a void 
one, the owner who relied on the false 
return would lose his right of redemp- 
tion. While the purchaser would be 
deprived of the benefit of his pur- 
chase, he is necessarily present at the 
sale and knows the correct facts, so 
that he can call upon the official in 
time to make the correction; if he 
does not, it is a fraud upon the owner. 
French v. Edwards, 9 F.Cas.No. 5,098, 
5 Sawy. 266. 

17. Langley v. Batchelder, 46 A. 
1085, 69 N.H. 6. 

[a] That plaintiff’s title matured 
prior to tax does not prevent an 
amendment to the return. Langley v. 
Batchelder, 46 A. 1085, 69 N.H. 566. 

18. See statutory provisions. 

[a] Inadequate filing.—Report at- 
tached to the tax record which must 
remain in the treasurer’s office cannot 
be regarded as having been filed in the 
clerk’s office. Jenkinson y. Auditor- 
Gen., 62 N.W. 163, 104 Mich. 34. 

19. Ferrill v. Dickerson, 63 Miss. 
210; Wolfe v. Murphy, 60 Miss. 1. 

[a] Failure to mark return filed 
does not defeat sale. Massey v. Tuck- 
er, 284 PB. 648, 141 Okl. 193. 

[b] Unattested copy of return, 
filed with the town clerk, does not 
void the sale. Benton vy. Merrill, 39 
A. 257, 68 N.H. 369. 


20. Ellis v. Clark, 23 So. 410, 39 
Fla. 714. ; 

21. See statutory provisions. 

22. Wagner v. Arnold, 80 S.W. 577, 


72 Ark. 371. he 

23. See statutory provisions. 

[a] Book of. sales (1) is the reg- 
ister wherein the collector records 
the fact known to him and done by 
him, or under his direction, that he 
has sold the real estate therein de- 
scribed to the county or to the indi- 
vidual purchaser who may_ have 
bought at the sale. Pace v. Wight, 
181. P7430, 25 N-M., 276.> .€2) It,.is 
intended to provide an Official record 
of the sale (Pace v. Wight, supra) 
(3) and to give information to the 
public and not to the party whose 
property has been sold of such fact 
(Pace v. Wight, supra). (4) It must 
be made by the collector (Pace v. 
Wight, supra) (5) and not by his suc- 
cessor in. office without any personal 
knowledge of the facts (Pace v. 
Wight, supra). 

[b] Duty.—It is the duty of the 
official to admit the report of tax sales 
to record, if it conforms to the stat- 
ute, without inquiring into the valid- 
ity of the sale. Randolph Justices v. 
Stalnaker, 13 Gratt. (54 Va.) 523. 

{c] In Louisiana registry of tax 
collector’s sales in the office of con- 
veyances of New Orleans is not re- 
quired. Alderson y. Sparrow, 1€ La. 
Ann. 227. 

{d] In New Hampshire, if the col- 
lector’s return is put on file in the 


[§ 1648] 5. Filing and Recording. 
the various jurisdictions require that the report 
or return be filed with designated officials,18 and 
while it has been said that a failure timely to file 
the report or return does not affect the purchaser’s 
title,*® ordinarily, a failure timely to file the re- 
port or return renders the sale void.?° 
some jurisdictions require designated officials re- 
cording the sale to file with other officials a certi- 
fied transcript of the record of the sale,?1 but a 
failure to file the required transcript does not ren- 
der the sale void.?? 
ute that a designated official shall record the tax 
sale,?* and a failure properly to record the sale 
invalidates the sale,?4 
cific account of the facts,?> containing a statement 
of the manner of giving notice,?® that the service 
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Statutes in 


Statutes in 


It is usually provided by stat- 


So the record must be-a spe- 


clerk’s office, it is not necessary that 
it shall be copied into the records. 
Gibson v. Bailey, 9 N.H. 168. 

te]  Object.—(1) One of the objects 
for which a record of tax sales is re- 
quired is that persons interested in 
the property may be apprised of their 
situation. Landis v. Vineland, 39 A. 
685, 61 N.J.Law 424. (2) The return 
is made a matter of record for the in- 
formation of the public.and all who 
may be interested in the property. 
Jones v. Landis Tp., 13 A. 251, 50 N.J. 
Law 374. 

[f] Record as evidence.—(1) When 
the county treasurer’s record of a tax 
sale and the certificate based thereon 
conflict, the former must be treated as 
the original entry. Kneeland v. Hull, 
74 N.W. 3800, 116 Mich. 55. (2) 
Where, in a suit to quiet title to land 
sold for taxes, plaintiff filed a copy of 
the record of sale, which contained 
only the names of the owner, the de- 
scription of the land, the taxes as- 
sessed against it, and the name of the 
purchaser, such record was only a rec- 
ord of the sale, and did not show its 
invalidity. Bullock v. Duerson, 129 
S.W. 1083, 95 Ark. 445. 

[g] Separate record apart from 
record book of deeds is_ proper. 
Isaacs v. Shattuck, 12 Vt. 668. 

24. Townsend vy. Penrose, 105 S.W. 
588, 84 Ark. 316; Beale v. Brown, 17 
D.C. 5747 (aff 13: S. Cty 1043) 149 30S: 
766, 37 L.Ed. 960]; Sumner vy. Sher- 
man, 13 Vt. 609; State v. Central Po- 
cahontas Coal Co., 98 S.E. 214, 83 W. 
Va. 230. 

[a] Authentication of record.— 
(1) Records of tax sales must be au- 
thenticated by the official signature 
of the recording officer (Isaacs v. 
Shattuck, 12 Vt. 668), (2) and an er- 
ror in designating the office is the 
same as an omission of the signature 
(Issacs v. Shattuck, supra). : 

[b] Certificate.—It is no objection 
to a tax title that there was no clerk's 
certificate to the record of tax sales 
on which the title is based, if at the 
time of the sale there was no statute 
expressly requiring such certificates. 
Hooker vy. Southwestern Improvement 
Ass’n, 150 S.W. 398, 105 Ark. 99. 

[ec] Effect of erasure.—Where ar. ~ 
erasure appears in the record of tax 
sales, it will be presumed to have been 
made in the correction of a mistake. 
Henderson v. Oliver, 32 Iowa 512. 

{[d] “Timely report or return must 
be shown by record. Lasher v. Mc- 
Creery, 66 F. 834 (sale voidable) ; 
State v. Central Pocahontas Coal Co., 
98 S.B. 214, 88 W.Va. 230. 

25. Games v. Dunn, 14 Pet. (U.S.) 
322, 10 L.Ed. 476. 

26. Judevine v. Jackson, 18 Vt. 
470; Isaacs v. Shattuck, 12 Vt. 668. 

[a] Insufficient record.—Record 
made from copy of advertisement in 
sales book is not a sufficient com- 
pliance with the statute. Carpenter 
vy. Wm. P. Sawyer and Charles Jewett, 
17 Vt. 121. . 
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and return of the notice was proper,?’ such a de- 
scription of the land sold as will easily identify it,*® 
that the sale was to the highest bidder,?® the quan- 
tity sold,?° and that it was necessary to sell the 
whole in order to make the taxes and charges, where 
such was the ease.?! The record need not show 
that the election or qualification of the assessors 
was legal,?? nor the reason why the sale was not 
timely made.*? So a failure to file the warrant with 
the return does not invalidate the sale.?4 While it 
has been held that the record may be amended,*® 
as against a grantee of the original owner without 
notice, an amendment of a defective record so as 
to validate the sale cannot be permitted.*® So after 
expiration of the time for redemption,** the record 
cannot be amended so as to validate the sale.** ° 

[§ 1649] N. Confirmation of Sale by Court.*® 
Proceedings for the confirmation of a tax sale are 
often prescribed or authorized by statute,4® and in 
these jurisdictions, as a rule, a sale of land for taxes 
pursuant to a decree in an overdue tax suit vests 
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no title in the purchaser until confirmation.4* Such 
proceedings must be brought before a court of com- 
petent jurisdiction,*? and the prescribed notice must 
be given to the owner of the land and other parties 
in interest.4 The purchaser must show strict com- 
pliance with the law regulating such sales.** The 
proceedings may properly be challenged by one who 
in good faith asserts a claim of title to the land,*° 
upon timely notice to the proper officer of objec- 
tions to the confirmation.t® The right to redeem** 
is a proper objection to confirmation of the sale.*® 
In such procteding the rule that an officer may not 
impeach his official acts*® does not apply to prevent 
the admission of testimony of the officer conducting 
the sale which is merely explanatory of such con- 
duct.5° Where the purchaser obtained title by rea- 
son of practices tending to intimidate others from 
competing in bidding, the court may properly re- 
fuse to confirm the sale.54 The order or decree of 
the court confirming the sale’? may be vacated by 
the court while the proceeding remains within its 


Manner of giving notice see supra 
§§ 1592-1599. . 

27. McGee v. Fleming, 3 So. 1, 84 
Ala. 276. 

28. Hushaw v. Wood, 160 N.W. 
274, 178 Iowa 752; Douglass y. Leav- 
enworth County, 88 P. 557, 75 Kan. 
6; Humphries v. Huffman, 33 OhioSt. 
395. See Whitmore vy. Learned, 70 
Me. 276 (reasonable certainty). 

[a] Description of land in sale rec- 
ord need not follow the form of de- 
scription in the tax list. Hushaw v. 
Wood, 160 N.W. 274, 178 Iowa 752. 

[b] Effect of insufficient descrip- 
tion.— Record containing an insuffi- 
ecient description voids the _ sale. 
A day ahs v. Huffman, 33 OhioSt. 
395, 
29. Bean v. Thompson, 19 N.H. 290, 
49 Am.D. 154. 

Requirement that sale be to highest 
bidder see supra § 1632. 

30. Millard v. Truax, 58 N.W. 70, 
99 Mich. 157. 

{a] Figures without explanatory 
signs are insufficient, voiding the sale. 
eet y. Truax, 58 N.W. 70, 99 Mich. 


ee 

Quantity of land which may be sold 
see supra §§ 1610-1613. 

31. Whitmore v. Learned, 70 Me. 


276. ¢ 
32. Nance v. Hopkins, 10 Lea 
(Tenn.) 508. 


Appointment and qualification of 
= dy eves see supra §§ 714, 715, 719- 
33. Sully v. Kuehl, 30 Iowa 275. 
34. Cahoon y. Coe, 52 N.H. 518. 
Warrant generally see supra §§ 

1580-1582. 
85. Langley v. 46 A. 


Batchelder, 
1085, 69 N.H. 566. 


S6. Hall v. O’Connell, 94 P. 564, 51 
Ori =225. 

87. See infra § 1702. 

38. Langdon y. Poor, 20 Vt. 13; 


Judevine y. Jackson, 18 Vt. 470. 

[a] Rule applied.—Amendment of 
zecord as to advertisement. Langdon 
v. Poor, 20 Vt. 13; Judevine v. Jack- 
son, 18 Vt. 470. i 

39. Confirmation of sale of land 
for municipal public improvements 
see Municipal Corporations §§ 3562, 
3563. 

Confirmation of sale of land for 
nonpayment of levee taxes see Levees 
and Flood Control § 81. 

Motion for confirmation of sale as 
report see supra § 1646. 

40. See statutory provisions. 

[a] Object.—The object of the pro- 
ceeding for confirmation of the sale 
is to quiet the owner’s title. Over- 
man v. Parker, 18 How. 137, 15 L.Ed. 
ane [rev 18 F.Cas.No, 10,623, Hempst. 


] 
41. Ark.—Little Red River Levee 


Dist. No. 2 v. Thomas, 242 S.W. 552, 
154 Ark. 328; Fiddyment v. Bateman, 
133 "S.W.. 192, 97 Ark. 76;. Neal v. 
Wideman, 26 S.W. 16, 59 Ark. 5; Neal 
v. Andrews, 14 S.W. 646, 53 Ark. 445 
[quot Indiana, etc., Lumber, ete., Co. 
y eae 161 F. 581, 534, 88 C.C.A. 

73]. 

Neb.—Bundy v. Wills, 130 N.W. 278, 
88 Neb. 554, Ann.Cas.1912B 900. 

Va.—Boon y. Simmons, 13 S.E. 439, 
88 Va. 259. 

Can.—The North British Canadian 
Inv. Co. v. St. John School Dist. No. 
16 Trustees, 35 Can.S.C. 461. 

[a] Judicial sale.—(1) Where the 
sale is a judicial sale, it can be com- 
pleted only by confirmation. Brasch 
v. Mumey, 138 S.W. 458, 99 Ark. 324, 
Ann.Cas.1913B 38; Barker v. Hume, 
120 N.W. 1131, 84 Neb. 235; Smith 
v. Carnahan, 120 N.W. 212, 83 Neb. 
667. (2) Sale for delinquent taxes as 
judicial sale see supra § 1514. (38) 
Judicial sales generally see Judicial 
Sales 35 C.J. p 1. 

[b]  Time.—(1) Confirmation of a 
tax sale may be made before the ex- 
piration of two years from the date 
of the sale (Doyle v. Martin, 17 S.W. 
346, 55 Ark. 37), (2) but is not re- 
quired to be made after such two 
years (Doyle v. Martin, supra). 

42. Miller y. Reynolds, (Ark.) 13 
S.W. 597; Boon v. Simmons, 13 S.E. 
439, 88 Va. 259. 

[a] Cure of defect.—Where a court 
properly constituted later executes a 
deed to the purchaser, it is tanta- 
mount to the necessary confirmation. 
Ae v. Reynolds, (Ark.) 13 S.W. 


43. Burbridge v. Gotsch, 154 S.W. 
200, 107 Ark. 136; St. Louis, etc., R. 
Co. v. Holton-Warren Lumber Co., 32 
S.W. 117, 61 Ark. 50. 

[a] Confirmation in vacation.—In 
order for the court to confirm the sale 
in vacation as authorized by statute, 
the giving of the prescribed notice is 
a jurisdictional requisite. Arm- 
strong v. Middlestadt, 36 N.W. 151, 
22 Neb. 711. : 

[b] Signature.—A notice of appli- 
cation for the confirmation of a tax 
sale is sufficient if signed by petition- 
er’s attorney, although it was also 
signed by the clerk, since his signa- 
ture may be treated as surplus. Bur- 
bridge v. Gotsch, 154 S.W. 200, 107 
Ark. 136. 

44. Overman vy. Parker, 18 How. 
137, 15 L.Ed. 318 [rev 18 F.Cas.No. 
10,623, Hempst. 692]. See In re Safe 
Deposit & Trust Co. of Baltimore, 94 
A. 93, 125 Md. 519 (as jurisdiction 
of the court is special and limited, it 
cannot be validly exercised without a 
substantial compliance with the law). 

Requirement generally of strict 


compliance with statutes relating to 
sale of land for delinquent taxes see 
supra § 1519. 3 

45. Alexander v. .Capps, 140 S.W. 

722, 100 Ark. 488. ; 
_ [a] One discharging lien by pay- 
ing delinquent taxes has an interest 
in the land to the extent of the taxes 
paid, which entitles him to oppose 
confirmation of the sale. Alexander 
v. Capps, 140 S.W. 722, 100 Ark. 488. 

[b] Purchaser from an heir at law 
of the person in whose name the land 
was assessed may properly challenge 
the proceedings. Wild:v. Cahill, 113 
A. 267, 95 N.J.Law 557. 

46. Grand Haven Arbeiter Unter- 
stutzungs Verein v. Soule, 141 N.W., 
691, 175 Mich. 210. . 

[a]. County treasurer (1) is a prop- 
er officer to receive notice of objec- 
tions (Grand Haven Arbeiter Unter- 
stutzungs Verein v. Soule, 141 N.W. 
691, 175 Mich. 210), (2) but is not au- 
thorized to receive notice of objec- 
tions to the confirmation (Grand Ha- 
ven Arbeiter Unterstutzungs Verein 
v. Soule, supra). 

47.. See infra §§ 1686-1717. 

48. Logan County v. McKinley- 
Lanning L. & T. Co., 101 N.W. 991, 70 
Neb. 406. 

49. See Evidence § 1421. 

50. Stevenson v. Reed, 43 So. 433, 
90 Miss. 341. 

51. State v.. Several Parcels of 
Land, 134 N.W. 161, 90 Neb. 549. 

[a] Return of purchase money.— 
(1) Where the confirmation of sale is 
thus refused, the court should order 
a return to the purchaser of the pur- 
chase money paid by him. State v. 
Several Parcels of Land, 134 N.W. 
161, 90 Neb. 549. (2) Reimbursement 
generally of holder of invalid title 
see infra §§ 2066-2103. 

52. See cases infra this note. 

[a] Defective order or decree.— 
Misstatement of the time of sale in 
the order of confirmation is a fatal 
defect in the purchaser’s title. North- 
rop v. Devore, 11 Ohio! 359. 

[b] Description of land.—(1) The 
order of confirmation need not contain 
a description of each piece of land 
sold. Baker v. Johnson, (N.M.) 295 
P. 421. (2) But the confirmation of qa 
sale of land for taxes by a description 
of the land sold, which was indefinite 
in the same manner as the description 
contained in the deed, could not vali- 
date the deed so as to vest title in the 
purchaser. Hornor y. Jarrett, 137 S. 
W. 820, 99 Ark. 154, 

[c] Effect.—Proceeding vacates a 
prior sale and precludes the state 
from ‘acquiring title thereunder. Mc- 
Farlane y. Morgan, 248 S.W. 257, 157 
Ark~ 9%. 

{d] Necessity.—(1) In the absence 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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jurisdiction,®? as during the same term,*+ or, if it 
is void for want of jurisdiction or erroneous on its 
face, it may be set aside®® or reversed®® on appeal. 
In some states it is so far conclusive as to eut off | 
all inquiry into the validity of the tax sale,®? al- 
though, in some others, it only establishes a prima 
facie case for the purchaser at the tax sale,®’ so 
as to cast the burden of proving the validity of the 
sale on the party objecting to it.°® 
or decree of confirmation merely confirms the va- 
lidity of the sale,°° and completes the sale,*! and 


of objections timely filed, the sale 
stands confirmed, subject to the right 
of redemption, without the entry of 
an order or further notice. Conley v. 
MeMillan, 79 N.W. 909, 120 Mich. 694. 
(2) The confirmation of a decree for 
the sale of land for taxes need not be 
shown by a formal order if the con- 
firmation can be gathered from the 
entire report. Ousler v. Robinson, 80 
S.-W. 227, 72 Ark. 339. (3) So a re- 
port of a sale of land in overdue tax 
proceedings was made under a final 
decree including the land. The report 
showed that all the land included in 
the decree was sold, tract by tract, ei- 
ther to individuals or to the state. 
The court record recited the filing of 
the report, the consideration thereof, 
continuance for examination, submis- 
sion to the court for confirmation, the 
approval and confirmation thereof, and 
the confirmation of the sales therein 
reported. It was held to show a con- 
firmation of the sale of the land. Fid- 
dyment y. Batemen, 133 S.W. 192, 97 
Ark. 76. 

[e] Order or decree constrned.— 
After variouS decrees and orders, and 
vacations thereof, in proceedings for 
the sale of land for the nonpayment 
of taxes, it appeared that the money 
paid by the purchasers had been dis- 
tributed and was beyond their reach, 
and, the purchasers having neither 
money nor deeds of the land, a chan- 
cery court directed the conimissioner 
to make a statement showing his dis- 
position of the proceeds, and, this be- 
ing done, confirmed the report of sales 
and ordered the commissioner to exe- 
eute deeds to purchasers, conveying 
only such title as the decree or de- 
ecrees were competent to pass. It was 
held that such order only confirmed 
sales of lands made to individuals, 
and did not apply to lands struck off 
to the state. Indiana, etc., Lumber, 
ete., Co. vy. Milburn, 161 F. 531, 88 C. 
C.A. 473. 

53. See cases infra this note. 

[a] Control of case (1) is lost aft- 
er the time orders or decrees of con- 
firmation become enrolled (Reth v. 
Levinson, 109 A. 76, 135 Md. 395), (2) 
and a court, having ratified and con- 
firmed a tax sale under special au- 
thority conferred on it by statute, 
has no power, sitting in the tax case, 
after the enrollment of its order, to 
grant, relief under a petition filed by 
the former owner of the land to strike 
out the order of ratification (Reth.v. 
Levinson, supra). 

[b] Order confirming or setting 
aside sale—The authority conferred 
on a circuit court to confirm or reject 
a tax collector’s sale is a special and 
limited jurisdiction, and no appeal 
lies from its order if none is provid- 
ed for by statute. Hull v. Southern 
Development Co., 42 A. 943, 89 Md. 8. 
See Meyer v. Steuart, 48 Md. 423 
(right to appeal from an order of 
ratification is statutory). l 

[c]+- In Nebraska (1) the court’s 
power to vacate an order of confirma- 
tion of a judicial sale is not affected 
by Cobbey St. Annot. (1903) §§ 10,- 
644-10,691, providing the procedure for 
eollection of taxes. Prudential Real 
Estate Co. v. Hall, 116 N.W. 40, 79 
Neb. 808 [aff 113 N.W. 243, 79 Neb. 
805]. (2) The validity of the taxes 
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sale. 


But the order 


involved in a default decree under 
Comp. St. (1907) c¢ 77 art 9 may be 
contested on application to confirm 
the sale (Prudential Real Estate Co. 
v. Hall, 113 N.W. 2438, 79 Neb. 805 [aff 
116 N:W. 40, 79 Neb. 808]; State v. 
Several Parcels of Land, 106 N.W. 663, 
75 Neb. 538), (3) and when it appears 
on objections to such application that 
the decree includes taxes which are 
illegal and void, the motion to con- 
firm should be denied, and the error 
in the decree corrected (State v. Sev- 
eral Parcels of Land, 116 N.W. 682, 
81 Neb. 770). (4) A proceeding which 
deprives a person of his property by 
means of a void tax is gross injustice 
within the meaning of Comp. St. 
(1907) § 5235, providing that a confir- 
mation of the sale shall be denied 
where the taxes and assessments, or 
a part thereof, were based on proceed- 
ings wherein there had been gross in- 
justice. State v. Several Parcels of 
Land, 116 N.W. 682, 81 Neb. 770; 
State v. Several Parcels'of Land, 106 
N.W. 663, 75 Neb. 538. (5) Power of 


‘court in judicial sales generally to 


vacate order of confirmation see Ju- 
dicial Sales § 68. 

54. Indiana, etc., Lumber, etc., Co. 
v. Milburn, 161 F. 531, 88 C.C.A. 473. 

55. Adair v. Scott, 14 S.W. 671, 53 
Ark. 480. 

[a] Fraud.—That petitioners for 
the confirmation of a tax sale had not, 
in fact, paid taxes on their lands for 
three years was not sufficient to show 
fraud in procuring the decree of con- 
firmation, although the decree recited 
such payment. Burbridge vy. Gotsch, 
154 S.W. 200, 107 Ark. 136. 

[b] Collateral attack.—Failure to 
have the notice of an application for 
the confirmation. of a tax sale signed 
by petitioners, as required by statute, 
is a mere irregularity, which does not 
invalidate the confirmation on collat- 
eral attack. Burbridge v. Gotsch, 154 
S.W. 200, 107 Ark. 136. 

56. In re Bond, 15 La.Ann. 129; 
The North British Canadian Inv. Co. 
v. St. John School Dist. No. 16 Trus- 
tees, 35 Can.S.C. 461. 

57. Overman v. Parker, 18 How. 
137, 15 L.Ed. 318 [rev 18 F.Cas.No. 
10,623, Hempst. 692]; Little Red Riv- 
er Levee Dist. No. 2 v. Thomas, 242 
S.W. 552, 154 Ark. 328; Brasch v. 
Mumey, 138 S.W. 458, 99 Ark. 324, 
Ann.Cas. 1913B 38; Boynton v. Asha- 
branner, 91 S.W. 20, 75 Ark. 415, 424 
[per McCullock, J.]; Caldwell v. Mar- 
tin, 18 S.W. 633, 55 Ark. 470; Boehm 
v. Botsford, 12 S.W. 786, 52 Ark. 400; 
Worthen v. Ratcliffe, 42 Ark. 330; 
Buckingham v. Hallett, 24 Ark. 519; 
Will v. City of Louisville, 195 S.W. 
822, 176 Ky. 450; City of North Mus- 
kegon v. Rodgers, 154’ N.W. 71, 188 
Mich. 98. See Gibson v. Walters, 119 
P. 319, 86 Kan. 101 [aff 124 P. 168, 87 
Kan. 513] (confirmation of tax sale 
is an adjudication that sale was regu- 
lar and that notice was duly pub- 
lished). : 

[a] Premature issuance of certifi- 
eate of sale is cured by confirmation. 
Baker v. Johnson, 295 P. 421. 

[b] Sale to state.—(1) The law 
respecting confirmation of state tax 
titles only provides the method to 
validate titles by curing informalities 
and irregularities contained in for- 
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[§ 1650] O. Resale.**4 
land at a tax sale is required to pay “forthwith” 
the amount of his bid,®* on his failure so to do the 
land should be offered again as if there had been 
no sale,** and the failure of the officer selling the 
land to comply with such requirement will ‘not in- 
validate the taxes.®7 
after refusal of the bidder at the first sale to com- 
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it can neither establish®? nor confirm®® in the pur- 
chaser a title which he did not acquire under the 


Where the purchaser of 


Where land is offered again 


feiture proceedings (State v. Delin- 
quent Lands, 32 S.W.(2d) 1061, 182 
Ark. 648), (2) and does not mean that 
confirmation shall be a bar against 
claimants of land on other grounds 
(State v. Delinquent Lands, supra). 

[c] Separate sale.—An objection 
that property was divisible and should 
have been sold in separate parcels 
cannot be relied upon by the purchas- 
er at a decretal sale for taxes to de- 
feat confirmation. Will v. City. of 
Louisville, 195 S.W. 822, 176 Ky. 450. 

[dad] Strangers not bound by de- 
cree.—A decree in a suit to confirm a 
tax sale and the title based thereon is 
without effect upon the title of one 
who was not a party thereto. Os- 
ceola Land Co. v. Chicago Mill, ete., 
Co., 103 S.W.-609, 84 Ark. 1. 

Effect of confirmation of sale on 
right of redemption see infra § 1686. 

58. Caldwell v. Lord, 89 A. 132, 27 
Del. 440; In re Safe Deposit & Trust 
Co. of Baltimore, 94 A. 93, 125 Md. 
519; McMahon v. Crean, 71 A. 995, 
109 Md. 652; Taylor v. Forrest, 54 A. 
111, 96 Md. 529; Young v. Ward, 41 
A. 925, 88 Md. 418; Baumgardner v. 
Fowler, 34 A. 537, 82 Md. 631; Coopex' 
v., Holmes, 17, A. -711,-..71.. Mdi2220 ¢ 
Steuart v. Meyer, 54 Md. 454; 
bert v. Etchison, 51 Md. 478. 

[a] Judicial character.—Action of 
the court in approving a sale is not 
merely ministerial, but is judicial, 
that is, that the court satisfied itself 
concerning the regularity of the pro- 
eeeding. Caldwell v. Lord, 89 A. 132, 
27. Del. 440. 

59. McMahon v. Crean, 71 A. 995, 
109 Md. 652; Baumgardner v. Fowler, 
34: All 537, 82.) Mdi 6315 4.Cooper:s: v. 
Holmes, 17 A. 711, 71 Md. 20; Steuart 
v. Meyer, 54 Md. 454; Guisebert v. 
Etchison, 51 Md. 478. (i 

60. Updegraff v. Marked Tree Lum- 
ber Co., 103 S.W. 606, 83 Ark. 154; 
Beardsley v. Hill, 72 S.W. 372, 71 
Ark. 211. 

61. Kelley v. Laconia Levee Dist., 
85 S.W. 249, 74 Ark. 202 [mod on other 
grounds 87 S.W. 638]. 

62. Updegraff v. Marked Tree Lum- 
ber Co., 103 S.W. 606, 83 Ark. 154; 
In re Safe Deposit & Trust Co. of 
Baltimore, 94 A. 93, 125 Md. 519. 

[a] Prior payment.—Where it ap- 
pears on an application for confirma- 
tion of a tax sale by an uncontradict- 
ed affidavit that all the taxes lawfully 


assessed against the land had been | 


paid prior thereto, it is error to con- 
firm the sale... State v. Several Parcels 
of Land, 124 N.W. 835, 86 Neb. 100. 

63. Updegraff v. Marked “Tree 
Lumber Co., 103 S.W. 606, 83 Ark. 154; 
Cordill v. Quaker Realty Co., 58 So. 
819, 130 La. 9338. 

[a] Thus (1) assessments other 
than in the name of the owner of the 
record (Cordill v. Quaker Realty Co., 
58 So. 819, 130 La. 933) (2) and lack 
of notice cannot be validated by con- 
firmation proceedings (Cordill v. 
Quaker Realty Co., supra). 

64. Resale of land purchased by 
state or municipality see infra §§ 
1676-1678. 

65. See supra § 1636. 

66. Green vy. Hellman, 86 N.W. 912, 
61 Neb. 875. 

67. Green v. Hellman, supra. 
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ply with his bid as to payment of the taxes there- 
on,®® his purchase at the latter sale will not be set 
aside for that reason;®® but if he bid off a larger 
quantity of land at the second sale, his purchase 
thereat will not be sanctioned and confirmed by a 
court of equity if such purchase was prejudicial to 
the owner,‘® and would aid the purchaser to take 
Where a sale of 
land for taxes was had under a statute that had been 
declared unconstitutional, but no'refund was made 
of the money paid by the purchaser at the sale in 


advantage of his own wrong.’ 


accordance with a statute making 


for, the sale was valid as between the county and 
the purchaser, and there could be no resale of the 


land for the same taxes.*? 
Costs and expenses. 
ing, the costs of publishing notice 


68. -Necessity of paying of taxes on 
vse successful bidder see supra 

1 ‘ 

69. Hunt v. McFadgen, 20 Ark. 277. 

[a] Reason for rule.—His failure 
to comply with his bid at the first sale 
worked no injury to the owner. Hunt 
v. McFadgen, 20 Ark. 277. 

70. Hunt v. McFadgen, supra. 

71. Hunt v. McFadgen, supra. 

72. Munger v. Halden, 86 N.W. 617, 
83 Minn. 490; McHarg vy. Halden, 86 
N.W. 619, 83 Minn. 489. 

[a] “It was the intention of the 
legislature that, in those cases where 
no refundment was made, the county 
would be bound by the sales; that 
the refundment was provided for 
benefit of the purchaser, and gave 
him the option of applying for his 
money, in which case the county was 
compelled to surrender the money, 
and consider the sale annulled, and 
proceed to collect the tax at a subse- 
quent sale. But, if the purchaser did 
not see fit to exercise the option with- 
in two years, then, so far as the coun- 
ty was concerned, the sale was to be 
considered binding and final. It was 
not the intention of the legislature to 
provide that the county should retain 
the money which it received at the 
sale, and at the same time proceed to 
resell the property for the same tax- 
es.” Munger v. Halden, 86 N.W. 617, 
83 Minn. 490, 494, 495. 

73. Webster v. Morris, 264 P. 190, 
129 Okl. 145 (L. [1923] c 158 § 6). 

[a] Ceunty excise board, in pro- 
viding for cost of publishing notices 
of resale of land for taxes, has discre- 
tion only as to the amount reasonably 
necessary for such publication (L. 
[1923] ¢ 158 § 6). Webster v. Morris, 
264 P. 190, 129 Okl. 145. 

74. Webster v. Morris, supra. 

75. Webster v. Morris, supra. 

76. Cross references: 

Assignment of certificate see infra 
§§ 1850-1857. 

Certificate to record of sale of land 
for delinquent taxes see supra § 
1648. 

Tax sale certificate: 

As. constituting cloud on title gen- 

erally see Quieting Title § 53. 

As descending to heir see Executors 
and Administrators § 347. 

Of sale of land for municipal public 
improvements see Municipal Cor- 
porations § 3561. 

Of sale under internal revenue laws 
see Internal Revenue § 261. 

77. See infra § 1653. 

78. Wilson v. Matson, 177 P. 746, 
748, 25 N.M. 67 [quot Keller v. Hawk, 
91 P. 778, 19 Okl. 407]. 

[a] Other statements.—(1) Tax 
certificate is a certificate of the sale 
of land on account of the nonpayment 
of taxes, in consideration of the pay- 
ment of such taxes by the purchaser. 
Eaton v. Manitowoc County, 44 Wis. 
489. (2) It is simply a written ac- 
knowledgment or proof that the sale 


Under a statute so provid- 
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characterized as 


provision there- | essential tothe 


be imposed upon the county.*% 
such statute, the county treasurer could not use fees 
paid him by purchasers at such resale, to pay for 
publishing resale notices,’* and such fees did not 
become a trust fund.*® 
[§ 1651] P. Certificate 
Purpose, and Effect. A tax sale certificate has been 


[§§ 1650-1651 


However, under 


of Sale*76—1. Nature, 


a written’ certification by the of- 


ficial making the sale of the facts regarding the sale 
of real estate for taxes.*® 
benefit and protection of the purchaser,’® but is not 


It is intended for the 


validity of the sale.8° Such cer- 


tificate does not create’! or pass title,** nor does 
it entitle the holder to possession of the land,’? but 


is evidence of the purchaser’s equitable title,** and 


of a resale may. 


itself has taken place. People v. 
Cady, 11-N.E. 810, 105 N.Y. 299. 

79. Philbrook v., Smith, 41 N.W. 
545, 40 Minn. 100; Pentecost v. Stiles, 
49 P. 921, 5 Okl. 500. 

[a] Whether purchaser is county 
or individual, the text rule applies. 
Philbrook v. Smith, 41 N.W. 545, 40 
Minn. 100; Pentecost v. Stiles, 49 P. 
921, 5 Okl. 500. 

80. Pentecost v. Stiles, supra. 
Contra Gilfillan v. Chatterton, 33 N.W. 
35, 37 Minn. 11, 5 Am.S.R. 810; Wilson 
v. Wood, 61 P. 1045, 10 Okl. 279. 

81. Hibbard v. Brown, 51 Ala. 469; 
Street v. Beaufort Fish Scrap, ete., 
Co., 160 S.E. 460, 201 N.C. 410; Hast- 
ings v. Montgomery, 285 P. 89, 142 
Okl. 47. 

[a] In Canada, under 29 & 30 Vict. 
ec 538 § 148, declaring that the purchas- 
er shall, on the receipt of the treas- 
urer’s certificate of sale, become the 
owner of the land, so far as to have 
all necessary rights of action and 
powers for protecting the same from 
spoliation or waste, until the expira- 
tion of the term during which the land 
may be redeemed; but he shall not 
knowingly permit any person to cut 
timber growing upon the land, or 
otherwise injure the land, nor shall 
he do so himself, but he may use the 
land without deteriorating its value; 
the certificate enables the purchaser 
to take possession aS against the 
former owner. MclLauchlin v. Pyper, 
29 U.C.Q/B-" (Ont) 52:6, 

82. Ala.—Hibbard v. 51 
Ala. 469. 

Mo.—Kohle v. Hobson, 114 S.W. 952, 
215 Mo. 213. 

Ohio.—State v. Godfrey, 
482, 62 OhioSt. 18; 
Ohio 216. 

Okl.—Eager v. Pugh, 253 P. 41, 42, 
123 Okl. 207 [quot Wilson v. Wood, 61 
P. 1045, 10 Okl. 279]; Keller v. Hawk, 
§1SP7-78, 19 OK 407. y 

Or.—Dolph v. Barney, 5 Or. 191 [aff 
97 U.S. 652, 24 L.Ed. 1063). 

[a] In Kentucky, under St. §8§ 
4154, 4162, where lands sold to the 
state and county for taxes have not 
been redeemed within the period al- 
lowed for redemption, title vests in 
the state and county, the sheriff’s cer- 
tificate operating as a conveyance. 
Brown’s Ex’r v. Green, 211 S.W. 860, 
184 Ky. 300. 

[b] In Minnesota, under Gen. L. 
(1881) ec 1385, the certificate of sale 
passed to the purchaser the estate 
therein described, without any other 
act or deed whatever. Davis v. Carlin, 
80 N.W. 366, 77 Minn. 472. 

[c] In South Dakota (1) the tax 
sale certificate, under Pol. Code (1903) 
§ 2199, does not give legal title to the 
land. Larson v. Sexton, 176 N.W. 33, 
42 S.D. 421. (2) But the certificate 
given for the sale of delinquent tax 
lands, under the Scavenger Tax Law 
(L. [1901] p 51 ¢ 51), is intended to 


Brown, 


56 N.E. 
Rice v. White, 8 
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of the purchaser’s lien until the time for redemp- 
tion has expired,8® and entitles the holder to a 


transfer title to the purchaser at the 

tax sale, corresponding to, and seryv- 

ing the same purpose as, the tax deed - 
under the general law. Clifford v. 

mde County, 123 N.W. 872, 24 S.D. 

23a 

Tax title see infra § 1795 et seq. 

83. Hastings v. Montgomery, 285 
Pi 895.0 42 OK 47. 

Purchaser’s right of possession 
generally see infra §§ 1802-1807. 

Recording as giving right to pos- 
session see infra § 1656. 

84. Rice v. White, 8 Ohio 216; 
Eager v. Pugh, 253 P. 41, 42, 123 Okl. 
207, [quot Wilson v. Wood, 61 P. 1045, 
10 Okl. 279]; Dolph v. Barney, 5 Or. 
191 [aff 97 U.S. 652, 24 L.Ed. 1063]; 
Brink v. Dann, 144 N.W. 734, 33 S.D. 
81; Gilkey and Anson Co. v. Doolittle, 
152 N.W. 899, 161 Wis. 163; Curtis 
Land, ete., Co. v. Interior Land Co., 
118 N.W. 858, 187 Wis. 341, 129 Am. 
S.R. 1068; Eaton v. Manitowoc Coun- 
ty, 44 Wis. 489. See Gilfillan v. Ho- 
bart, 28 N.W. 222, 35 Minn. 185 (de- 
fective certificate is not evidence of 
title). 

f 85. Fla.—Ridgeway v. Reese, 131 

So. 136, 100 Fla. 1304, ; 

Ill.—Harrigan v. Peoria County, 104 
N.EB. 172, 262-111. 36. 

N.C.—Street v. Beaufort Fish Scrap, 
ete., Co., 160 S.E. 460, 201 N.C. 410. 

N.D.—Cruser v. Williams, 100 N.W. 
[21,,13) N.1D: 284, 

Ohio.—State v. Godfrey, 56 N.E. 
482, 62 OhioSt. 18. 

Okl.—Muskogee Times-Democrat v. 
Board of Com’rs of Muskogee County, 
184 P. 591, 76 OkKl. 188. 

Wis.—Corry v. Shea, 128 N.W. 892, 
144 Wis. 135, Ann.Cas.1912A 1154; 
Curtis Land, ete., Co. v. Interior Land 
.Co., 118 N.W. 843, 137 Wis. 341, 129 
Am.S.R. 1068. 

[a] County as purchaser is within 
the rule. Orange County v. Jenkins, 
156 S.E. 777, 200 N.C. 798; Orange 
County v. Jenkins, 156 S.E. 774, 200 
N.C. 202; Cruser v. Williams, 100 N. 
W. 721, 138 N.D. 284; Muskogee Times- 
Democrat v. Board of Com’rs of Mus- 
kogee County, 184 P. 591, 76 Okl. 188. 

[b] Cloud on title.—Outstanding 
tax certificates import an absolute and 
paramount right to the land, subject 
only to the right of redemption, and 
constitute a cloud on the title. Curtis 
Land, ete., Co. v. Interior Land Go., 
118 N.W. 853, 137 Wis. 341, 129 Am. 
S.R. 1068. 

[ec] Personal charge against the 
owner is not created by the certificate. 
Gorry v. Shea, 128 N.W. 892, 144 Wis. 
135, Ann.Cas.1912A 1154. 

Foreclosure of lien of tax sale cer- 
tificate see infra §§ 1707-1717. 

Priority of lien of holder of tax sale 
certificate as to lien of state land of- 
fice commissioner see States § 282. 

Purchaser’s lien until time for re- 
iran has expired see supra § 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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deed passing title after the time for redemption has 
passed.*® When genuine and valid on its face, it 
imparts constructive notice of the sale to a subse- 
quent purchaser of the property.8? Issuance of the 
certificate of sale does not extinguish the lien of 
prior certificates of sale concerning other delin- 
quent taxes.’ Prior payment of the tax,8’® or fail- 
ure to comply with the law in the issuance of the 
certificate renders it void and ineffectual,®® and a 
void certificate to the state as purchaser confers 
no rights.?! 

What law governs. The validity of a tax sale cer- 
tificate is governed by the laws in force at the time 
the certificate is acquired.®? 

[§ 1652] 2. Condition Precedent. The receipt of 
payment®® ordinarily must be tendered in order to 
entitle the purchaser to the certificate of sale,°* and 
its absence justifies a refusal of the official to issue 
the certificate.?® ; 

[§ 1653] 3. Form and Contents. In jurisdictions 
in whieh statutes prescribe a form for the tax-sale 
certificate,®® there should be a strict compliance with 
the law,®* particularly. where such certificate passes 


86. Fla.—Ridgeway v. Reese, 131 [a] 
So. 136, 100 Pla. 1304. 

Ill.—Harrigan v. Peoria County, 104 
N.E. 172, 262 Ill. 36. ‘ 

Mo.—Kohle v. Hobson, 114 S.W. 


TAX ATION 


Thus (1) a certificate reciting 
that the treasurer sold the whole of 
the property to the county 
sistent with recitals in the deed that 
the county was a competitive bidder 
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title,°* unless by statute only a substantial com- 
plianece with the prescribed form is required,®® or 
unless the omission relates to matter merely direc- 
tory. It is not sufficient that the required facts be 
stated in the form of conclusions of law.2 Where 
the certificate correctly refers to the proper stat- 
ute under which the proceedings were had but con- 
tains in parenthesis an additional reference to a 
statute not applicable, such reference does not in- 
validate the sale.’ The certificate of sale must show 
authority to sell the Jand.4 While it is not neces- 
sary,> although proper,® that it be dated, it must 
be in writing,’ and signed by the proper officer.® 
It need not be under seal.’ In view of a statutory 
provision that the tax sale certificate is prima facie 
evidence that the land was listed according to law,° 
a certificate in the form prescribed by an official, 
not containing a statement that the list of lands 
was given, is not invalid therefor.1! It must give 
the date1? and placet® of sale, and state that the 
land was offered to the bidder who would pay the 
amount for which it was sold for the shortest term 
of years,'+ that the sale was to the highest bidder 


signature must be shown to be genu- 
ine. Ward y. Carson River Wood 
Co., 13 Nev. 44. 

[e]| Synonymous titles.—Where a 
sheriff is also collector of taxes by 


is con- 


ee et eee ee 


952, 215-Mo. -213. 

Okl.—Hastings v. Montgomery, 285 
P. 89, 142 Okl. 47; Keller v. Hawk, 91 
P. 778, 19 Okl. 407. 

Wis.—State v. Gether Co., 234 N.W. 
331, 203 Wis. 311; Eaton v. Manitowoc 
County, 44 Wis. 489. 

Tax deed generally see infra §§ 
1864-1972. 

87. Grant v. Cornell, 82 P. 193, 147 
Cal. 565, 109 Am.S.R. 173. 

88. Hartsog v. Tucker, 234 P. 726, 
108 Okl. 143. 

s9. Lohr v. Curley, 152 P. 185, 27 
Idaho 739; Gilkey & Anson Co. v. Doo- 
little, 152 N.W. 899, 161 Wis. 163. 

80. Omohundro v. Wilkins, 114 So. 
502, 94 Fla. 649. 

91. Croom vy. Pennington & Evans, 
52 So. 957, 59 Fla. 473. 

92. Clark-Ray-Johnson Co. vy. Wil- 
liford, 56 So. 938, 62 Fla. 453. 

What law governs sale of land for 
delinquent taxes generally see supra 
§ 1520. 

93. See supra § 1249. f 

94 State v. Humphreys, 7 Ohio 
Dec. (Reprint) 131, 1 Cine.L.Bul. 140. 

95. State v. Humphreys, supra. 


96. See statutory provisions. 
97. Overing v. Foote, 43 N.Y. 290. 
[a] Certificate held sufficient.— 


Keith v. Freeman, 43 Ark. 296. 

Strict compliance with statutory 
provisions generally as to tax sale 
see supra § 1519. 

98. Davis v. Carlin, 80 N.W. 366, 
77 Minn. 472; Vanderlinde v. Can- 
field, 42 N.W. 538, 40 Minn.-541. 

Tax-sale certificate as passing title 
see supra § 1651. 


99. Gilfillan v. Hobart, 28 N.W. 
222, 35 Minn. 185; Clooten v. Wang, 
224 N.W. 198; 57 N.D. 793; Nind v. 


Myers, 109 N.W. 385, 15 N.D. 400, 8 
L.R.A.N.S. 157. } 

[a] Unerased statement in tax 
sale certificate, not applicable to the 
sale, does not render the certificate 
void. State Finance Co. v. Trimble, 
112 N.W. 984, 16 N.D. 199. 

1. Manseau v. Edwards, 10 N.W. 
554, 53 Wis. 457. 

[a] Thus the fact that the words 
“according to the facts” at the end of 
the statutory form of the certificate 
are omitted does not affect the valid- 
ity of the certificate, since they are 
merely directory to the official as to 
the manner of filling it out. Manseau 
vy. Edwards, 10 N.W. 554, 53 Wis. 457. 

2. Thompson y. Taylor, 211 P6396; 
61 Utah 164; Wall v. Kaighn, 144 P. 
1100, 45 Utah 244. 


and a voluntary purchaser, and does 
not show a valid sale. Thompson v. 
Taylor, 211 P. 696, 61 Utah 164; Wall 
v. Kaighn, 144 P. 1100, 45 Utah 244. 
(2) Although the county treasurer 
may make unnecessary statements in 
a tax sale certificate, if the recitals 
show that he either omitted some step 
required by the statute or that he de- 
parted from the statutory direction, 
such recitals cannot be considered 
merely surplusage and may not be 
disregarded. Thompson vy. Taylor, 
supra. 

3. Campbell v. Barry, 187 N.W. 
967, 152 Minn. 13. 

4 Wall v. Kaighn, 144 P. 1100, 45 
Utah 244. 

[a] Imsufficient certificate.-—Wall 
v. Kaighn, 144 P. 1100, 45 Utah 244. 

5. See case infra this note. 

[a]. Im Idaho Rey. Codes § 1759, 
providing for a certificate dated on 
the day of sale, is directory only. 
McGowan vy. Elder, 113 P. 102, 19 
Idaho 153. 

6. People v. Cady, 11 N.E. 810, 105 
Ni Y..2:9.9. 

[a] Particular date required.— 
The certificate should be dated as of 
the day of the sale, to which time it 
relates back. People v. Cady, 11 N.E. 
810, 105 N.Y... 299. 

7. People v. Cady, supra; Keller 
v. Hawk, 91 P. 778; 19 Okl. 407. 

8. Ward v. Carson River Wood Co., 
13 Nev. 44; Clooten v. Wang, 224 N. 
W. 198, 57 N.D. 793; Sheldon v. Coates, 
10 Ohio 278. But see Armstrong v. 
Jarron, 125 P. 170, 21 Idaho 747 (re- 
quirement is merely directory and not 
jurisdictional). 

[a] Not grant by state.—Tax sale 
certificates are not “grants” by the 
state or executive department within 
the meaning of a constitutional pro- 
vision requiring grants to be signed 
by the governor and countersigned by 
the secretary of state. Ridgeway v. 
Reese, 131 So. 136, 100 Fla. 1304. 

[b] Effect of invalid certificate.— 
A tax sale was not invalidated because 
the purported certificate of sale was 
not signed by the county auditor. 
Clooten v. Wang, 224 N.W. 198, 57 
N.D. 793. 

[c] Name of official in body of cer- 
tificate is not such a signing as is con- 
templated. Clooten v. Wang, 224 N. 
W. 198, 57 N.D. 793. 

[d] Sale by official of other state. 
—A certificate of sale of an official of 
another state must be shown to be 
signed by the proper official, and the 


reason of his office, the fact that he 
signs the tax sale certificate as col- 
lector and not as sheriff is not a sub- 
stantial variance so as to void the 
sale. Sheldon v. Coates, 10 Ohio 278. 

9. Beggs v. Paine, 109 N.W. 322, 
15 N.D. 436. 

[a] In New Jersey (1) the words 
“have hereunto set my hand,” with- 
out mention of the word “seal,’’ does 
not:comply with a statutory provision 
requiring that, within a_ specified 
period after sale for delinquent taxes, 
the collector shall deliver to the tax 
sale purchaser a certificate of sale un- 
der the collector’s hand and seal (Har- 
rington Co. v. Horster, 108. A. 150, 89 
N.J.Eq. 270), (2) and provisions of 
another statute that no instrument 
shall be void for lack of a seal pro- 
vided the attestation clause and the 
acknowledgment or proof shall recite 
that the same was signed and sealed 
by the makers thereof does not help 
the tax sale purchaser in such a case 
where he does not state in the tes- 
timonium clause that he did seal the 
instrument (Harrington Co. y. Hors- 
ter, supra), (3) nor does the affixation 
of the corporate seal of the city meet 
the requirements of such a statutory 
provision (Harrington Co. v. Horster, 
supra), (4) since the collector’s seal is 
requisite (Harrington Co. v. Horster, 
supra). 

10. See infra § 1657. 

11. Minnesota Debenture Co. v. 
Scott, 119 N.W. 391, 106 Minn. 32. 

12. Sanborn v. Mueller, 35 N.W. 
666, 38 Minn. 27; Gilfillan v. Hobart, 
28 N.W. 222, 35 Minn. 185. 

Time of sale see supra §§ 1603, 1604. 

13. Whitney v. Bailey, 92 N.W. 974, 
88 Minn. 247. 

[a] Sufficient statement.—Where, 
by statute, the sale must be held in 
the auditor’s office, a certificate of sale 
which states that the sale was at the 
courthouse is sufficient, where the 
auditor’s office is at the courthouse 
and the sale was held in the court 
room to which the auditor’s office had 
been temporarily transferred. Whit- 
ney v. Bailey, 92 N.W. 974, 88 Minn. 
247. 

Place of sale see supra § 1602. 

14. Vanderlinde v. Canfield, 42 N. 
W. 538, 40 Minn. 541. 

[a] In New Jersey, under Gen. 
Tax L. (1903) (P. L. [1903] p 428) § 
52, providing that the collector shall 
sell the realty to such persons as will 
purchase it for the shortest term and 
pay the tax lien, or in fee where no 
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bidding the amount for which it was to be sold,*° 
and the highest bid in severalty for each parcel or 
tract of land;?® it must contain a deseription of 
the property sold sufficient to identify it with cer- 
tainty,1’ name the owner and person to whom it 
was assessed,1® and state the amount of the taxes 
for which the land was sold,?® that the sale was for 
delinquent. taxes,?° of specified nature,*! and for 


what year they were delinquent.?? 


tifieate also contains a statement of too short a 
time when the purchaser will be entitled to a deéd, 
if no redemption is effected, it is not thereby in- 


valid.?? 
[§ 1654] 4. Who May Execute. 


tificate issued by a successor of the official conduct- 
ing the sale who has no knowledge of the facts of 
So, where the report or return 
and record thereof does not state the name of the 


the sale is void.?4 


one will bid for a shorter term, where 
the recitals of a certificate of sale 
made pursuant to the section failed 
to show that there were no bidders for 
a shorter term than a fee, the certifi- 
cate certifying to a sale in fee is in- 
sufficient. Fairfield Dairy Co. v. Peer, 
77 A. 1077, 80 N.J.Law 649. 

15. Kipp v. Collins, 23 N.W. 554, 
83 Minn. 394. 

Ayre to highest bidder see supra § 
163 


16. Babcock v. Johnson, 121 N.W. 
909, 108 Minn. 217; Davis v. Carlin, 
80 N.W. 366, 77 Minn. 472; Brown v. 
Setzer, 40 N.W. 70, 39 Minn. 317; San- 
‘born v. Mueller, 35 N.W. 666, 38 Minn. 
27; Farnham v. Jones, 19 N.W. 83, 
32 Minn. 7; Kipp v. Dawson, 17 N.W. 
961, 18 N.W. 96, 31 Minn. 373; Skillen 
v. Harris, (Mont.) 3 P.(2d) 1054. 

[a] Deemed two certificates.—(1) 
While the tax sale certificate should 
issue on one bid for the aggregate 
amounts of the outstanding taxes and 
“hail indemnity taxes” (State v. Mc- 
Carthy, 207 N.W. 436, 53 N.D. 609), 
(2) it will be deemed in law two 
separate certificates; one represent- 
ing actual taxes, and superior to 
antecedent liens and mortgages (State 
v. McCarthy, supra), (3) and one 
representing “hail indemnity taxes,” 
eonferring only whatever rights as 
may be conferred by foreclosure of 
the lien (State v. McCarthy, supra). 

17. Little v. Burlingham, 198 P. 
464, 33 Idaho 757; Beggs v. Paine, 109 
N.W. 322, 15 N.D. 436; Quinby v. 
North American Coal, ete., Co., 2 
Heisk. (Tenn.) 596; Corry v. Scudder, 
138 N.W. 68, 151 Wis. 104. 

[a] Mineral interest.—A tax cer- 
tificate based on tax proceedings de- 
scribing the property by its govern- 
ment description, without mentioning 
a mineral interest owned separately 
from the surface, does not cover such 
mineral interest. Tyndall v. Dubois, 
147 N.W. 708, 125 Minn. 5386; Wash- 
burn v. Gregory Co., 147 N.W. 706, 125 
Minn. 491, L.R.A.1916D 304. 

[b] Standard to be used.—(1) The 
general rule that if persons interest- 
ed, when of ordinary intelligence, can 
identify the land sold with reason- 
able certainty the description is suffi- 
cient applies to the description of land 
in a tax sale certificate. Foster v. 
Cochran, 137 N.W. 968, 119 Minn. 206. 
(2) General rule see supra § 1692. 

[ec] Sufficient description—(i) A 
description not stating the base and 
meridian, but naming the county and 
so describing the land that only one 
tract could be meant, is sufficient. 
Lemoore Bank v. Fulgham, 90 P. 936, 
151 Cal. 234. (2) <A description in a 
tax certificate of land as “the north- 
west quarter (N. W. 4%) of the north- 
east quarter (N. BE. %) of section 
eighteen (18),” township 131, range 
29, according to the government sur- 
vey, sufficiently identifies lot 6, shown 
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‘ 


purchaser, 


Where the cer- 


data by means of a certificate of purchase. 

[§ 1655] 5. Timé of Execution. 
necessary that the certificate of sale be made as a 
part of the proceedings in connection with the sale 
itself, within a reasonable time thereafter.’° | 
ever, a failure to execute the tax sale certificate 
within even such reasonable time is not a jurisdic- 
tional defect so as to void the sale.?” 

[§ 1656] 6. Filing and Recording. 
with a statutory provision that when conveyances 
are delivered for lands sold for taxes the certificate 


ie cal T! al 


. 


; [§§ 1653-1656 


a sueceeding official cannot supply the 
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It is generally 


How- 


Compliance 


therefor shall be filed away by a designated official 


A tax sale cer- 


by such map to be within such sub- 
division of the section. Foster v. 
Cochran, 137 N.W. 968, 119 Minn. 206. 
(3) Generally. Merrill v. Van Camp, 
96 N.W. 344, 1 Neb. (Unoff.) 462; Cor- 
ry v. Scudder, 138 N.W. 68, 151 Wis. 
104; Cate v. Werder, 89 N.W. 822, 114 
Wis. 122; Reinhart v. Oconto County, 
34-N.W. 135, 69 Wis. 352. 

{d] Insufficient description.—(1) 
A certificate reciting the sale of 
eleven tracts of land of twenty-three 
thousand six hundred and’ forty 
acres in the thirteenth district, sold 
as the property of Assure Assure is an 
insufficient description. Quinby v. 
North American Coal, ete., Co., 
Heisk. (Tenn.) 596. (2) A tax sale 
certificate describing lands sold as 
‘S. % N. 4, sec. 1, twp. 4, range 
2,” has been held insufficient to fur- 
nish a description on which a valid tax 
deed could be issued. Wilson v. Jar- 
ron, 131 P. 12, 23 Idaho 563. (3) A 
tax sale certificate describing the 
lands sold as ‘75.18 A in S? SW4, Sec. 
13, Twp. 7, Range 3,’’ has been held 
invalid for insufficiency of descrip- 
tion. Little v. Burlingham, 198 P. 
464, 33 Idaho 757. (4) “°/1. A. in forks 
of road.” State v. Wright, 22 Ohio 
Cir: Ct. NiS./.105..99€5)15. “I lotiof Hand 
listed by F. M.” was held an insuffi- 
cient description of land sold at tax 
sale in the certificate of the city tax 
collector. Collins v. Dunn, 131 S.E. 
764, 191 N.C. 429. (6) Sale of land 
for taxes was held invalid where the 
certificate of the city tax collector de- 
scribed the land only as “one lot of 


land listed by F. I. Jones.” Dunn v. 
Jones, 134 S.E. 487, 192 N.C. 251. 
(7) Generally. Metcalf v. Davies 


Screw Co., 17 F.Cas.No. 9,495; Smith 
v. Blackiston, 47 N.W. 1075, 82 Iowa 
240; Clark v. Holdridge, 43 N.Y.S. 115, 
12 App.Div. 613; Murphy v. Hull, 31 
N.W. 754, 68 Wis. 202. 

[e] Absence of description renders 
the tax deed invalid. Cahoon vy. Seger, 
168 P. 441, 31 Idaho 101. 

18. Greenwood v. Adams, 21 P. 
1134, 80 Cal. 74. 

19. Bank of Lemoore v. Fulgham, 
90 P. 936, 151 Cal. 234; Carter v. Os- 
born, 89 P. 608, 150 Cal. 620. 

[a] Clerical omission of “hundred” 
from a tax sale certificate will not 
render such certificate void, when by 
an examination of other records re- 
quired to’ be kept the omission is ap- 
parent, and when it has not harmed 
any person. Amos y. Jacksonville 
Realty & Mortgage Co., 81 So. 524, 77 
Fla. 4038. : 

[b] Specification in dollars and 
cents required. Hamilton v. Browns- 
ville Gaslight Co., 90 S.W. 159, 115 
Tenn. 150. ‘ 

[c] Surplusage.—A certificate of 
sale of land for taxes was not invalid 
because it recited that the amount for 
which the land was sold, being the 


Same as the amount charged, was for 


is important only when considering the genuineness 
of the eertificate,2® and does not affect its admissi- 
bility in evidence.*° f 
a statutory requirement that the supervisor making 
the sale file a duplicate of the certificate within a 


While there is authority that 


taxes of every kind charged against 
the property and penalties and costs 
and ‘‘charges,” the word ‘‘charges”’ be- 
ing mere surplusage. Chapman v. 
Zoberlein, 92 P. 188, 152 Cal. 216. 

[d] Taxes, penalties, interest and 
costs.—These need not be separately 
stated or itemized in the certificate 
of sale, it being sufficient to state the 
total in a lump sum. Chapman v. 
Zoberlein, 92 P. 188, 152 Cal. 216; 
Bank of Lemoore v. Fulgham, 90 P. 
936, 151 Cal. 234. 

DS iE: 


20. Phillips: v. Cox, 
Cal.App. 308. 

[a] Substantial compliance with 
requirement that the certificate shall 
recite that the property “was sold for 
delinquent taxes.” Phillips v. Cox, 
94 P. 377, 7 Cal.App. 308. 

21. White Pine Mfg. Co. v. Morey, 
112 PB. 674, 19 Idaho 49. 

[a] Substantial 


compliance.— 
Where the certificate 


in statutory 


form has the statement “State and 
county, $28.00; penalty and costs, 
$3.05; total, $31.05,” and following 


spaces for poll tax, city, town, village, 

and independent school district tax 

are left blank, the certificate is in sub- 

stantial compliance with the statutory 

requirement that it specify the nature 

of the taxes. White Pine Mfg. Co. v.' 
Morey, 112 P. 674, 19 Idaho 49. 

22. Preston v. Hirsch, 90 P. 965, 5 
Cal.App. 485; Cool v. Kelly, 80 N.W. 
861, 78 Minn. 102; Cushman y. Tay- 
lor, 90 N.W. 207, 2 Neb. (Unoff.) 793. 

[a] Caption of certificate for the | 
sale of land for taxes, being no part 
of the certificate, is ineffective to aid 
the certificate so as to supply an omis- 
sion therefrom of the year for which 
the property was assessed. Preston 
v. Hirsch, 90 P. 965, 5 Cal. App. 485. 


23, Stout v. Coates, 11 P. 151, 35 
Kan. 382. 
24. Manby.v. Voorhees, 203 P. 543, 


27 N.M. 511. 


25. Gaston v. Caruth, 243 P. 192, 
116 Okl. 146. - 
26. 


_ Smith vy. Lambert, 71 N.W. 381, 
68 Minn. 313; Kipp v. Hill, 41 N.w. 
970, 40 Minn. 188; Gilfillan v. Chatter- 
ton, 33 N.W. 35, 37 Minn. 11, 5 Am. 
S.R. 810; Stewart v. Minneapolis, ete., 
R. Co., 31 N.W. 351, 36 Minn. 355. 

[a] Unreasonable time.—(1) Hight 
years. Stewart v. Minneapolis, etc., 
R. Co... 31 “NSW. (851,536 Minn, 355: 
(2) Several years. Gilfillan v. Chat- 
terton, 33 N.W. 35, 87 Minn. 11, 5 
Am.S.R. 810. (3) Two and a half 
years. Smith v. Lambert, 71 N.W. 
881, 68 Minn. 313. (4) Two years. 
Epp v. Hill, 41 N.W. 970, 40 Minn. 

27. Bruno v. Madson, 113 P. 1030, 
38 Utah 485, Ann.Cas.1918B 584. 

28. Bryant v. Estabrook, 20 N.W. 
245, 16 Neb. 217. 

29. Bryant v. Estabrook, supra. 

Re rahe as evidence see infra § 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 1656-1657] 


cate in duplicate.?2 


for.?3 


30. Tilden v. Duden, 1 N.Y.S. 292, 
48 Hun (N.Y.) 618 mem. 

31. Tilden v. Duden, supra. 

a eo Cromwell v. Nichols, 158 N.Y. 

33. Rollins v. Wright, 29 P. 58, 93 
Cal. 395. 

34. Elizabeth Heights Realty Co. 
Bconatens 147 A. 541, 105 N.J.Eq. 

35. Elizabeth Heights Realty Co. 
v. Schaffer, supra. 

36. Meyer v. Fountain, 34 La.Ann. 
987; Donohoe v. Rooker, 10 Mo. 166. 

[a] Statutory effect.—Recording 
the certificate, by statute, gives a 
right to possession. Welles v. Schaf- 
fer, 129 A. 622, 98 N.J.Eq. 31. 

37. Downing v. Lucy, 141 N.W. 
183, 121 Minn. 301, Ann.Cas.1914C 755. 
38. Reeds v. Morton, 9 Mo. 878. 

[a] Purpose.—(1) Statutory re- 
quirement that tax sale certificates 
be recorded is intended to provide a 
means of communication with the 
owner of the land of the fact that his 
land has been sold (Reeds v. Morton, 
9 Mo. 878) (2) and is not required so 
that it might be known who is liable 
for accruing taxes (Reeds v. Morton, 
supra). 

[b] Beasonable time for recording 
certificate is permitted. Reeds v. 
Morton, 9 Mo. 878. 

{c] Record after time for redemp- 
tion has expired is not effective. 
Reeds v. Morton, 9 Mo. 878. 

39. Downing v. Lucy, 141 N.W. 
183, 121 Minn. 301, Ann.Cas.1914C 755. 

40. "Tax sale certificate as evidence 
of purchaser’s title and rights see su- 
pra § 1651. 

Statute making certificate of pur- 
chase conclusive of recitals as uncon- 
stitutional by depriving owner of 
property without due process of law 
see Constitutional Law § 533. 

41. McCready v. Sexton, 29 Iowa 
356, 4 Am.R. 214. 

42. Ludden v. Hansen, 22 N.W. 
766, 17 Neb. 354; Hastings — Vv, 
Montgomery, (Okl.) 285 P. 89, 90 [cit 
Cyc]. 

res Minn.—McQuade v. Jaffray, 50 
N.W. 233, 47 Minn. 326; Bennett v. 
Blatz, 46 N.W. 319, 44 Minn. 56. 

Mo.—State v. Van Every, 75 
530. 

N.J.—Woodbridge Tp. v. State, 43 
N.J.Law 262. 

N.Y.—Overing v. Foote, 43 N.Y. 290. 

Okl.—Keller v. Hawk, 91 P. 778, 19 
Okl. 407. 

[a] Mere existence of two certifi- 
cates differing as to the amount sold 
for a named sum does not overcome 
the prima facie presumption from 
the recitals of the certificate. Ben- 
nett v. Blatz, 46 N.W. 319, 44 Minn. 
6 : 


: Tb] Proof of absence of redemp- 
t+ion.— Where, by statute, the tax sale 
certificate is prima facie evidence of 
title in the grantee after the time 
for redemption has expired, it is not 


Mo. 


specified time is imperative,®° and that a failure to 
do so invalidates the sale,3t a similar statutory 
requirement of the county treasurer does not apply 
to invalidate a tax lease made after passage of an 
amendment obviating the necessity of such certifi- 
Refusal of the designated offi- 
cial to mark them filed beeause of receiving no fees 
does not prevent considering such certificates prop- 
erly filed, where no fees for filing are provided 
After filing, the removal of affidavits at- 
tached to the tax sale certificate and substitution of 
new affidavits for the purpose of correcting defects 
and imperfections is reprehensible and illegal,** and 
invalidates the instruments thus mutilated.*5 
der to bind third persons, it is necessary that the 
tax sale certificate should have been timely record- 
ed,** and while a failure to comply with a statutory 
provision for recording the tax sale certificate in- 
validates the certificate,s™ and voids the sale,?® it | 


TAXATION 


In or- | fect alleged.*® 


necessary to prove that there has 
been no redemption. Stewart v. Col- 
tar, 18 N.W. 98, 31 Minn. 385. 

[c] Statute held constitutional.— 
A statute making the tax sale certifi- 
cate prima facie evidence of the facts 
recited therein is not unconstitution- 
al as impairing the right of trial by 


py: State v.. Van Every, 75 Mo. 
ov. 

44. See statutory provisions. 

45. Fla.—Billings v. McDermott, 
15 Fla. 60. 

Minn.—Foster y. Golden Valley 
Land, ete. Co., 143 N.W. 786, 123 
Minn. 273; Minnesota Debenture Co. 


v. Scott, 119 N.W. 391, 106 Minn. 32; 
Mitchell v. McFarland, 50 N.W. 610, 
47 Minn. 5385; Sanborn v. Mueller, 35 
N.W. 666, 38 Minn. 27; Sanborn v. 
Cooper, 17 N.W. 856, 31 Minn. 307. 
Neb.—Cowles v. Adams, 110 N.W. 
697, 78 Neb. 130; Gallentine v. Ful- 
lerton, 93 N.W. 932, 67 Neb. 553; Ure 
v. Reichenberg, 89 N.W. 414, 63 Neb. 


899; Ryan v. West, 89 N.W. 416, 63 
Neb. 894; Darr v. Berquist, 89 N.W. 
256, 63 Neb. 713; Bryant v. BEsta- 


brook, 20 N.W. 245, 16 Neb. 217; Al- 
ling v. Woodard, 96 N.W. 127, 2 Neb. 
(Unoff.) 235. 

N.J.—Mitsch v. Riverside Tp., 92 
A. 436, 86 N.J.Law 603; Cedar Real- 
ty Co. v. Bahrs, 127 A’ 549, 97 N.S. 
Eq. °390, 2 N.J.Misc. 581. 

N.D.—Scott, ete., Mercantile Co. v. 
Nelson County, 104 N.W. 528, 14 N.D. 
407. 

S.D.—Brink v. Dann, 144 N.W. 734, 
33 S812 

[a] Even though certificate is lost 
or destroyed so that its contents must 
be proved by parol, the text rule ap- 
plies. Mitchell v. McFarland, 50 N.W. 
610, 47 Minn. 535. 

[b] Rule applied.—(1) That land 
was subject to tax. Ure v. Reichen- 
berg, 89 N.W. 414, 63 Neb. 899. (2) 
Levy. Darr v. Berquist, 89 N.W. 256, 
63 Neb. 713; Bryant v. Estabrook, 
20 N.W. 245, 16 Neb. 217. (3) As- 
sessment. Darr _v. Berquist, supra; 
Bryant v. Estabrook, supra. (4) 
Equalization. Bryant v. Hstabrook, 
supra. (5) List. Minnesota Deben- 
ture Co. v. Scott, 119 N.W. 391, 106 
Minn. 32. (6) Tax judgment. Foster 
vy. Golden Valley Land, etc., Co., 143 
N.W. 786, 123 Minn. 273. (7) Notice 
of sale. Cook v. John Schroeder Lum- 
ber Co., 88 N.W. 971, 85 Minn. 274; 
Sanborn v. Cooper, 17 N.W. 856, 31 
Minn. 307. (8) Advertisement. Bry- 
ant v. Estabrook, supra. (9) Fact 
(Hogdon v. Green, 10 N.W. 267, 56 
lowa 733; Sanborn v. Cooper, supra; 
Bryant v. Estabrook, supra) (10) and 
conduct of sale (Sanborn v. Cooper, 
supra; Darr v. Berquist, 89 N.W. 256, 
63 Neb. 713). (11) That person nam- 
ed was purchaser. Leavitt v. S. D. 
Mercer Co., 89 N.W. 426, 64 Neb. 31; 
Mitsch v. Riverside Tp., 92 A. 436, 
86 N.J.luaw 603. (12) That report 
was made and filed in due time. Gal- 
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does not extinguish the tax lien.?® 

[§ 1657] 7. Certificate as Evidence.*° 
tax sale certificate ordinarily is competent evi- 
dence,*+ it is not admissible, in an action such as 
ejectment, as evidence of title, even when accom- 
panied by an offer to prove a demand and refusal of 
a tax deed.*? It is prima facie evidence of the facts 
which it recites.*% 
larly under express statutory provision,** the tax 
sale certificate is deemed presumptive evidence of 
the regularity*® and validity*® of all prior proceed- 
ings of the sale,*7 casting on the party claiming 
adversely the burden of proving any particular de- 
But the tax sale certificate is not 
prima facie evidence of preliminary matters.*® 
other jurisdictions, it is not prima facie evidence of 
the regularity®® and validity®! of the proceedings. 
The mere fact that the tax sale certificate includes 
several lots is not evidence that the sale was of lots 


While a 


In some jurisdictions, particu- 


In 


lentine v. Fullerton, 93 N.W. 932, 67 
Neb. 553. (13) Payment. Bryant v. 
Estabrook, 20 N.W. 245, 16 Neb. 217. 

[ec] Specific performance.—In view 
of a statute making certificate of tax 
sale presumptive evidence of regu- 
larity and validity of all proceedings, 
and a statute validating sales in 
which required notices were not pub- 
lished, one who contracted to pur- 
chase from owner of certificate should 
be required specifically to perform 
his contract, where no proceedings 
for redemption, under Tax Act (1918) 
§ 53, had been taken, even though no- 
tices of sale had not been posted as 
required. Cedar Realty Co. v. Bahrs, 
na A. 549, 97'N.J.Eq. 390, 2 N.J.Mise, 
_[{d] Void certificate.—A tax certifi- 
cate which is void for irregularity in 
the description of the land ‘cannot be 
admitted as evidence of the levy and 
assessment of the tax. State Finance 
Co. v. Muiberger, 112 N.W. 986, 16 N. 
D. 214, 125 Am.S.R. 650. 

46. Dickerson v. Acosta, 15 Fla. 


614; Billings v. McDermott, 15 Fla. 
60; Mitsch v. Riverside Tp., 12 A. 
436, 86 N.J.Law 603; Cedar Realty 


Co. v. Bahrs, 127 A. 549, 97 N.J.Ea. 
390, 2 N.J.Misc. 581; State Finance 
Go. v. Beck, 109 N.W. 357, 15 N.D. 


374. 

[a] Bule applied.—(1) Judgment: 
State Finance C 
85 aL ENE Dees 4. 
v. McDermott, 
Finance Co. v. Beck, supra. 
of purchaser. 
15 Fla. 60. 

47. Basnight v. Smith, 16 S.E. 902, 
TT2EN. Ce 22:9. 

48. See cases infra this note. 

{a]  Purchaser.—Where the tax 
sale certificate names a purchaser, the 
party claiming adversely has the bur- 
den of proving a sale to some one 
else. Leavitt v. S. D. Mercer Co., 89 
N.W. 426, 64 Neb. 31. 

[b] Recitals in certificate that 
county was a competitive bidder 
merely requires the county to contra- 
dict the recitals by other evidence 
so as to show that the proceeding was 
regular. Brink v. Dann, 144 N.W. 
(OS IWS Bop te 

49. Mitchell v. McFarland, 50 N.W. 
610, 47 Minn. 5385; Overing v. Foote, 
43 N.Y. 290. ‘ 

fa] Wax judgment.—A tax sale 
certificate is not prima facie evidence 
of the tax judgment, that being prior 
to the sale proceedings. Mitchell v. 
McFarland, 50 N.W. 610, 47 Minn. 535. 

50. Smith v. Ryan, 11 S.W. 647, 88 
Ky. 636, 11 Ky.L. 128; Nolan v. Phil- 
lipi, 163 N.Y.S. 730, 99 Misc. 384. 

51. Hall v. Theisen, 61 Cal. 524; 
Cottage Loan, etc., Assoc. vy. Bacon, 
1 OhioS.&C.P. 197, 2 OhioN.P. 295. 

[a] Rule applied.—(1) Levy. 
Crocker v. Scott, 87 P. 102, 149 Cal. 
575. (2) Assessment, Crocker vy. 
Scott, supra. 


Billings 
60; State 
(3) Title 
Billings v. McDermott, 


. 
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sold as a unit contrary to statute.>? 

[§ 1658] Q. Relief Where Tax Sale or 
Is Void®*—1. Authority of Court and Officials. 
Where a tax sale is void, the owner of the land is 


under no necessity of redeeming.** 


passing of title, relief may be sought as to a void 
tax sale,®® or tax sale certificate,°® even before the 
expiration of the time limited for redemption.** 
A court of equity may, in a proper case, grant relief 
on the ground of preventing®* or removing®® a cloud 
on the title, of preventing a multiplicity of suits,®° 
or of preventing an injurious act by a public officer 
for which the law might give no adequate redress.°™ 
Where a tax judgment is void and a sale thereunder 
has been held, the owner’s relief is by motion to 


vacate such judgment and sale.°? 


authority to cancel tax sales or certificates is given 


by law to certain public officers.®* 


52. Gage v. Bailey, 102 Ill. 11. 

53. Cross references: 

Action by municipal taxpayer to can- 
cel tax sale certificate see Munici- 
pal Corporations § 4525. 

Injunction: 

For wrongful enforcement of taxes 
against persons and _ personal 
property see supra §§ 1415-1469. 

To restrain assessment see supra §§ 
1127-1133. 

Judicial control of levies see supra §§ 
707-710. 

Mandamus to correct assessment see 
supra §§ 1120-1126. 

Reimbursement of holder of invalid 
title see infra §§ 2066-2103. 

Setting aside sale of land for assess- 
ments for municipal public im- 
provements see Municipal Corpora- 
tions §§ 3562, 3563. 

Vacating or setting aside order or de- 
cree of confirmation of sale see su- 
pra § 1649. 

54 See infra § 1686. 

55. Carroll v. Safford, 3 How. (U. 
S.) 441, 11 L.Ed. 671; Little Red Riv- 
er Levee Dist. No. 2 v. Thomas, 242 
S.W. 552, 154 Ark. 328; Gage v. Chap- 
man, 56 Ill. 311. 

[a] Purchaser’s lack of knowledge 
of invalidity does not prevent relief. 
Harrison vy. Sharpe, 210 S.W. 781. 

56. Croom vy. Pennington & Evans, 
52 So. 957, 59 Fla. 473; Ames v. San- 
Key, 21 N.E. 579, 128 Ill. 523; Gage 
-v. Chapman, 56 Ill. 311; Sankey v. 
Seipp, 27 Ill.App. 299. : 

Relief subsequent to passing of ti- 
tle see infra §§ 1983-2001. 

57. Carroll v. Safford, 3 How. (U. 
S.) 441, 11 L.Ed. 671; Ames v. Sankey, 
21 N.E. 579, 128 Ill. 523; Hicinbothem 
v. Village of North Pelham, 129 N.Y. 
S. 715, 144 App.Div. 698. 

58. Carroll v. Safford, 3 How. (U. 
S.) 441, 11 L.Ed. 671. 

59. Carroll v. Safford, supra; Ames 
v. Sankey, 21 N.E. 579, 128 Ill. 523; 
Gage v. Chapman, 56 Ill. 311; Sankey 
v. Seipp, 27 Ill.App. 299. 

60. Carroll v. Safford, 3 How. (U. 
S.) 441, 11 L.Ed. 671. 

61. Carroll v. Safford, supra. 

62. Crosby v. Terry, 91 S.W. 652, 
41 Tex.Civ.App. 594. 

. Vacation of judgment prior to sale 

see supra 1575. 

63. See cases infra this note. 

[a] In Florida (1) the clerk of the 
circuit court is merely the ministerial 
officer of the board of county com- 
missioners in transmitting illegal or 
defective tax sale certificates to the 
comptroller, under Rev. Gen. St. 
(1920) §§ 781-783, and is not authoriz- 
ed to bind the county in the matter of 
canceling illegal tax certificates. 
Clark-Ray-Johnson Co. v. Schultz, 97 
So. 724, 86 Fla. .291. (2) Neither the 
county nor the state is bound by an 
informal verbal agreement by the 
board of county commissioners for 
the cancellation of illegal tax certifi- 
cates when never reported to, or con- 


TAXATION 
Certificate 


Hence, prior to 


the owner.°®® 


lief.°7 


In some states 
and not for the 
But in the ab- 


firmed by, the comptroller. Clark- 
Ray-Johnson Go. v. Schultz, supra. 

[b] In New York (1) the comp- 
troller has no judicial power to de- 
termine questions of regularity be- 
tween parties other than the state 
and purchaser at the tax sale (People 
v. Chapin, 11 N.B. 383, 104 N.Y. 369), 
(2) but may “discover’’ a fact which, 
when found, is to determine his own 
conduct (People v. Chapin, supra). 
(3) The statute confers power to can- 
cel the sale whenever, by reason of 
any defect, the tax for which the sale 
was made is invalid (People v. Chap- 
injiat IN EE SL0, SLO SIsN AY 30.0) FaCL) 
and is not restricted to cases where 
the invalidity of the sale appears up- 
on the face of the proceedings (People 
v. Chapin, 11 N.E. 510, 105 N.Y. 309), 
(5) or where the comptroller has, by 
his. unaided researches and without 
suggestions of others, discovered the 
invalidity (People v. Chapin, 11 N.E. 
510, 105 N.Y. 309), (6) but extends to 
cases where the invalidity is shown 
by extrinsic evidence (People v. Chap- 
in, 12 -N.Ee 510, °L05°N-¥..309)): 

64. Kelly v. Dawes County, 93 N. 
W. 405, 4 Neb. (Unoff.) 49. 

[a] Reason for rule.—To permit 
such cancellation would be to offer 
an opportunity for the practice of 
such favoritisms and inequalities as 
between taxpayers as would be cor- 
rupting in their tendencies and 
against public policy. Kelly v. Dawes 
ue 93 N.W. 405, 4 Neb. (Unoff.) 


65. See supra note 63. 

66. Clark-Ray-Johnson Co. 
Schultz, 97 So. 724, 86 Fla. 291. 

67. Title or interest necessary to: 
Defend suit by tax purchaser for: 

Ejectment see infra § 1976. 
‘Quieting title see infra § 1980. 
peas suit against tax purchaser 

or: 

Hjectment see infra § 1985. 

Quieting title and cancellation of 

tax deed see infra § 1990. 
Maintenance of suit by or against tax 
purchaser for: 

Breach of covenant of seizin see 

infra § 1983. 

Trespass see infra § 1975. 

Trover see infra § 1983. 
Redemption from tax sale see infra 

§§ 1690-1699. 

68. Ryall v. Todd, 8 La.App. 105 
[aff 116 So. 395, 165 La. 952]; Recker 
Vv. Dupuy, 108))/Soi1782, 4161 Lak 399) 
Morton v. Xeter Realty, 56 So. 883, 
129 La. 775. 

[a] Estoppel.—(1) That an owner 
has paid an unlevied school tax for 
Several years does not estop him or 
his successor to sue to annul a sale 
based on subsequent delinquency. 
Morton y. Xeter Realty, 56 So. 883, 
129 La. 775. (2) But if the owner 
points out the land to be levied on, 
directs the sheriff to advertise and 
sell it, and is present in the character 
of a bidder at the sale he is estopped 


Vv. 


the right to contest the sale.®® 
noted that the former statutory authorization to 
designated officials to cancel the tax sale®® was 
intended solely for the benefit of the purchaser,’? 


“[§§ 1657-1659 


sence of such a statute, the officers of a county, 
having bid in lands for it at a tax sale, cannot can- 
cel the tax sale certificate in the absence of consid- 
eration moving to the county.** : 
Recovery of consideration paid for cancellation. 
Where authority to cancel tax sale certificates is 
vested in designated officials,*° funds paid to other 
officials as consideration for canceling the certifi- 
cates cannot, as against the county, be recovered by 


[§ 1659] 2. Interest Necessary To Obtain Re- 
Generally, ownership of the property gives 


But it should be 


benefit of the owner’! who, there- 


from denying the validity of the sale. 
Byars v. Curry, 75 Ga. 515. -(3) Un- 
der Sess. L. (1891) p 294 § 10, pro- 
viding that failure of an owner to list 
his property for taxation shall not af- 
fect the validity of the tax, and Sess. 
L. (1894) p 46 § 4, providing that no 
sale shall be declared invalid because 
the property was charged on the roll 
to a name other than the owner’s, an 
owner, who did not list property for 
taxation, was not entitled to complain 
that a tax sale was not in the form 
provided for the sale of lands of un- 
known owners. Richards v. Kerr, 127 
Pe 232,53) Color 3:76. 

[b] Forfeiture of right.—Refusal 
to redeem property sold for taxes 
does not constitute abandonment of 
property or forfeit the right to annul 
the tax sale. Recker v. Dupuy, 108 
So. 782, 161 La. 392. 

[c] Stranger.—One who was not 
in possession of land when it was sold 
for state and county taxes, and had no 
interest as owner or as being in priv- 
ity with or a creditor of the owner, 
has no right to attack the sale be- 
cause of failure to advertise legally, 
or for other irregularities. Saunders 
v. Register, 99 S.E. 857, 149 Ga. 286. 

[d] Transferee.—(1) One purchas- 
ing from another who acquired 
through foreclosure had right to at- 
tack tax sale in which he was not 
given notice of delinquency. Ryall v. 
Todd, 8 La.App. 105 [aff 116 So. 395, 
165 La. 952]. (2) Purchaser from de- 
ceased owner’s community survivor 
was not bound by void tax judgment 
and proceedings thereunder. State 
Mortg. Corporation v. Traylor, (Tex.) 
36 S.W.(2d) 440 [den error (Civ.App.) 
32 S.W.(2d) 887]. 

[e] Action by receiver.— Where 
property involved in a receivership is 
sold for taxes, the receiver, if he 
wishes to attack the sale for irregu- 
larities, must institute in the county 
where the property is situated such 
appropriate action as the parties to 
the litigation may care to institute 
and the court may approve. Metcalfe 
v. Com. Land, etc., Co., 68 S.W. 1100, 
113 Ky.2vol 24 Kye be 7. 

69. See supra § 1658. 

70. See cases infra this note. 

[a] In New York (1) the former 
relief authorized by L. (1855) c 427 8§ 
83-85 was intended solely for the 
benefit of the purchaser. People v. 
Wemple, 34 N.H. 883, 139 N.Y. 240; 
Ostrander v. Darling, 27 N.E. 353, 127 
N.Y. 70; People v. Chapin, 11 N.E. 383, 
104 N.Y. 369. (2) This was not 
changed by L. (1885) ¢ 448. Saranac 
Land, etc., Co. v. Roberts, 88 N.E. 753, 
195 N.Y. 308. (3) So, under L. (1893) 
ec 711 § 20, the statutory cancellation 
was for the benefit of the purchaser. 
People v. Sohmer, 99 N.H. 156, 206 N. 
Y. 42; People v. Roberts, 45 N.EL 
941, 151 N.Y. 540. 

71. See cases infra this note. 

[a] In New York (1) the former 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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fore, could not obtain such relief.72_ An unaccepted 
bidder does not have sufficient interest to entitle him 
to have the tax sale set aside.73 Mere reversionary 
interest is also insufficient.74 

[§ 1660] 3. Grounds?°—a. Statutory. In some 
states matters which invalidate a tax sale are pre- 
seribed by statute;™® and these,7? except for juris- 
dictional defects,7® constitute the only grounds 
which ean be relied on. 

[§ 1661] b. In Absence of Statute. Aside from 
statutory grounds,*® since a valid and regular sale 
under valid and regular proceedings and judgment 
will divest the original owner of title,’° irregulari- 
ties in the proceedings leading to the tax judgment,®* 
or in the judgment itself,’? will influence a proceed- 
ing to set aside the sale. So, in the instance of a 
petition to set aside a tax sale, it is not essential 
that a defense to the tax lien be shown,®* and an 
improper service of process will justify the relief.$4 
Where a false statement by tax officials to the own- 
ers that assessed taxes have been paid renders the 
subsequent sale voidable,*® the sale may be set 
aside.6® While payment of the taxes due consti- 
tutes a ground for setting aside the sale,§" it is 


TAXATION 


[61 C.J.] 1225 


essential that such payment be made prior to the 
sale.85 In one jurisdiction in which the grounds for 
invalidating the sale are prescribed by statute,*® 
the courts have added the ground of jurisdictional 
defect.°° A sale of land for taxes after service of 
an injunction on the commissioners who levied the 
tax, enjoining them from “collecting or proceeding 
to collect” the tax on such land, is illegal and void®* 
and should be set aside.®? It is good ground for 
setting aside the tax sale certificate that there was 
fraud and collusion between the officer making the 
sale and the purchaser.°* Again, where the sale is 
for an amount of land in excess of that required to 
be sold in order to satisfy the judgment and costs, 
it may be set aside.°* Where a statute curing the 
defect does not apply, the failure to make the re- 
quired return constitutes a ground for setting aside 
the tax sale certificate.°> If the collector neglects 
to comply with a direction of the statute requiring 
him to state in his affidavit to the report that he 
‘Ss not now, nor has he at any time been, directly 
or indirectly interested in the purchase of ‘any 
such lands,” prior to receipt of the deed, this will 
Since a 


relief authorized by L. (1855) c 427 
§§ 83-85 was not intended for the ben- 
efit of the owner. Ostrander v. Dar- 
ling, 27 N.E. 353, 127 N.Y. 70; People 
v. Chapin, 11 N.E. 383, 104 N.Y. 369. 
(2) So L. (1885) e¢ 448 did not affect 
the rule. Saranac Land, etc., Co. v. 
Roberts, 88 N.E. 753, 195 N.Y. 308. 
(3) Nor was this changed by L. 
(1893) e 711 § 20. People v. Sohmer, 
99 N.E. 156, 206 N.Y. 42; People v. 
Roberts, 45 N.E. 941, 151 N.Y. 540. 

72. See cases infra this note. 

[a] In New York (1) the former 
relief authorized by L. (1855) c 427 §§ 
83-85 could not be obtained by the 


owner. People v. Wemple, 34 N.E. 
8838, 1389 N.Y. 240; Ostrander v. Dar- 
Fine: (2iaNe: Se; 2% NY. 105: People 


v. Chapin, 11 N.H. 383, 104 N.Y. 369. 
(2) This rule as to the former relief 
Was not changed by L. (1885) ec 448 
(Saranac Land, etc., Co. v. Roberts, 
88 N.E. 758, 195 N.Y. 308), (3) nor by 
L. (1891) e¢ 217, making it imperative 
on the comptroller to entertain an 
application by the purchaser and giv- 
ing a right to review by certiorari or 
otherwise (People v. Wemple, supra). 
(4) Nor, under L. (1893) c 711 § 20, 
could he obtain such relief (People v. 
Sohmer, 99 N.E. 156, 206 N.Y. 42; Peo- 
ple v. Roberts, 45 N.E. 941, 151 N.Y. 
540; People v. Roberts, 39 N.E. 85, 
144 N.Y. 234; Matter of Olmstead, 
32 N.Y.S. 1124, 11 Misc. 700), (5) since 
if the sale was valid, his title would 
not be affected, and he could keep and 
defend possession, or, if put out of 
possession, he could regain it by an 
action of ejectment (People v. Rob- 
erts, 151 N.Y. 540, 45 N.E. 941), (6) 
and since, in view of the decisions on 
the point under the prior statutes, if 
the legislature had intended a change, 
it would have clearly indicated so 
(People v. Roberts, 39 N.H. 85, 144 N. 
Xe 
v. Thompson, 


234). 

73. Atanasio 95, A. 
737, 88 N.J.Law 38. 

74. Textor y. Shipley, 26 A. 1019, 
28 A. 1060, 77 Md. 473. 

75. Basis of relief see supra § 
1658. ; 

76. See statutory provisions. 

77. See cases infra this note. 

[a] In Michigan (1) by statute, 
decrees and sales in tax foreclosure 
proceedings can be set aside after 
confirmation only on the ground that 


_ the taxes have been paid, or that the 


land is exempt. Harrington v. Dick- 
inson, 118 N.W. 931, 155 Mich. 161; 
Smith v. Auditor-Gen., 101 N.W. 807, 
138 Mich. 582; Rumsey v. Griffin, 101 
N.W. 571, 138 Mich. 413; Blondin v. 
Griffin, 95 N.W. 739, 1338 Mich. 647; 


Berkey v. Burchard, 77 N.W. 635, 119 
Mich. 101. (2) Such statutory pro- 
vision refers to the power of courts 
of equity to set aside the tax sales 
in the same proceedings for irregula- 
rities (Horton v. Salling, 119 N.W. 
912, 155 Mich. 502) (3) and does not 
limit the authority of courts in gener- 
al to determine the validity of decrees 
and sales for taxes (Horton v. Salling, 
supra). (4) Description of exempt 
property, included with the descrip- 
tion of petitioner’s land, does not au- 
thorize the setting aside of the sale. 
Smith v. Auditor-Gen., supra; Rum- 
sey v. Griffin, supra. (5) Under Comp. 
L. (1915) § 4098, providing that no tax 
or sale shall be invalid because of 
irregularity in assessment, that all 
proceedings shall be presumed legal 
until the contrary is affirmatively 
shown, and § 4019 subG 5 providing 
that when parcels of land adjoin and 
are used together, they may be as- 
sessed by one valuation, § 4067 pro- 
viding that no sale shall be set aside 
after confirmation except where taxes 
are paid or property is exempt, § 4069 
providing that tax deeds convey ab- 
solute title and are concluSive evi- 
dence of title, landowner could not set 
aside a sale of his land for taxes in 
pursuance of § 4063 et seq, where all 
proceedings including the assessment 
were fair on their face, because lots 
and parts of lots assessed as one par- 
cel were not contiguous or of equal 
value, and could not be contained in 
one description with single valuation 
on the assessment roll regafdless of 
§§ 4049, 4054, 4055, 4072. Detroit Life 
Ins. Co. v. Fuller, 199 N.W. 699, 228 
Mich. 191. (6) Jurisdictional defect 
as ground see infra § 1661. 

[b] In Mississippi Code (1906) §§ 
4284, 4332 declare what alone shall 
invalidate a sale for taxes. Moores 
v. Thomas, 48 So. 1025, 95 Miss. 644. 

[e In North Dakota under Comp. 
L. (1913) § 2201 tax sales may be set 
aside on ground of unfair or unequal 
assessment. Bismarck Water Supply 
Co. v. Burleigh County, 161 N.W. 
1009, 36 N.D. 191. 

78. See infra § 1661. 

79. See supra 1660. 

80. See infra § 1797. 

81. State v. Wessell, 141 S.W. 883, 
237 Mo. 593; State v. Elliott, 90 S.W. 
122, 114 Mo.App. 562; Harrison v. 
Sharpe, (Tex.Civ.App.) 210 S.W. 731. 

[a] Notice.—As against the pur- 
chaser, a delinquent real estate tax- 
payer is entitled to vacation of a sale 
of the land made at a sacrifice under 
execution, ina suit brought by the'tax 


be ground for setting aside the sale.°® 


collector, where he was served by 
publication as being a nonresident, 
although he resided in the state, in 
an adjoining county, and his place of 
residence could have been readily as- 
certained. State v. Wessell, 141 S.W. 
883, 237 Mo. 593. 

[b] No notice.—Harrison v. 
Sharpe, (Tex.Civ.App.) 210 S.W. 731. 

[c] Prevention of injustice.— 
Where tax sale was made under exe- 
cution issued out of circuit court, 
such court had control over its own 
process to prevent injustice. State 
ex rel. and to Use of Koeln v. Sanders, 
(Mo.) 30 S.W.(2d) 986. 

{d] Failure to join mortgagee.— 
Sale is not void, although mortgagee 
is not made a party and has certain 
rights of redemption. State ex rei. 
McKinney v. Davidson, 286 S.W. 355, 
315 Mo. 549. 

82. State v. Elliott, 90 S.W. 122. 
114 Mo.App. 562. i 

83. Morton v. Davezac, 
679, 20 OhioApp. 427. 

84. Morton v. Davezac, supra. 

85. See supra § 1237. 

86. Wallace v. International Paper 
Co., 75 N.Y.S. 340, 70 App.Diy. 298. 

87. Keho v. Martin, 34 So. 429, 110 
La. 242. 

Payment of taxes generally see su- 
pra §§ 1224-1252. 

88. Keho v. Martin, supra. 

89. See supra § 1660. 

90. See cases infra this note. 

[a] In Michigan (1) even though 
only two grounds are specified by 
statute (see supra § 1660), (2) the 
courts have added the ground of lack 
of jurisdiction (Klotz v. Sloan, 125 N. 
WwW. 359, 160 Mich. 483; Smith v. 
Auditor-Gen., 101 N.W. 807, 138 Mich. 
582; Blondin v. Griffin, 95 N.W. 739, 
133 Mich. 647; Berkey v. Burchard, 
TT -N.W. 685; 119 Mich. 101). 

91. See supra §§ 1583-1591. 

92. Williams v. Cammack, 27 
Miss. 209, 61 Am.D. 508. 

93. Superior First Nat. Bank v. 
Douglas County, 102 N.W. 315, 124 
Wis. 15 (where evidence did not show 
fraud). 

94, Miller v. Keaton, 139 S.W. 158, 
236 Mo. 694. 

95. Bounds v. Chester Tp. in Bur- 
lington County, 99 A. 142, 89 N.J.Law 
Sh0n 

Curative statutes as to defects in 
report or return see infra § 1682. 

Report or return see supra §§ 1644— 
1648. 

96. Hays v. Heatherly, 15 S.H, 223, 
86 W.Va. 613; Jackson y, Kittle, 12 S. 
BE. 484, 34 W.Va. 207. 2 
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sale of land for taxes is not complete until con- 
firmation,®? it is said that, until such time, it 
may be set aside upon good and valid grounds,’* as 
in the case of misconduet,®® gross irregularities in 
the sale, or gross inadequacy of price.” However, 
the fact that, at the time of the sale of the realty, 
the owner had sufficient personal property to dis- 
charge the tax lien is not a ground for setting aside 
the sale. So, defects in the assessment are not a 
ground for vacating the tax sale* or tax sale cer- 
tificate.© Under the general rule as to execution 
sales generally that mere inadequacy of price will 
not justify setting aside the sale,®° a tax execution 
sale will not be set aside for mere inadequacy of 
price;7 but, under the corresponding rule as to 
execution sales generally that inadequacy of price 
which is so gross as to shock the understanding or 
the conscience justifies such action,® where there 
is such inadequate price, the tax sale will be set 
aside,® and where the inadequate price is coupled 
with other facts, it is a ground for setting aside the 
sale.1° So, also, the rule as to judicial sales gen- 
erally that mere inadequacy of price will not jus- 
tify setting aside the sale! has been applied to a 
judicial sale of land for taxes;1? but where the in- 
adequacy is gross, the sale will be set aside,t® and 


97. See supra § 1649. 
98. Brasch v. Mumey, 138 S.W. 
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Moore, 97 S.W. 685, 100 Tex. 220), (2) 
since the smaller the bid the less the 


[§§ 1661-1662 


where the inadequate price is coupled with slight 
additional cireumstances showing fraud or unfair- 
ness, the sale will be set aside.14 The owner’s laches 
in availing himself of his proper remedy will not 
justify setting aside the sale.t® ; 

[§ 1662] 4. Time for Action or Proceeding. In 
a number of jurisdictions special statutes of limita- 
tions limit the time within which actions or proceed- 
ings to cancel tax sales or tax sale certificates may 
be brought,!® and a failure to comply with the stat- 
ute cures all defects in the sale proceedings.‘’ But 
where the tax judgment!® or tax sale certificate’? 
is void on its face, such special statutes of limi- 
tation do not apply. And in one state a constitu- 
tional provision of limitation as to suits annulling 
tax sales is complied with by determining the time 
by the date when the suit is filed,?° and not by 
the time of service of citation.24 So the power of 
designated officials to cancel tax sale certificates 
without suit?2 has been subjected to a statutory 
limitation.2* In accordance with the general rule 
as to execution sales that the motion to set aside the 
sale must be made at the return term of the writ 
under which the sale is made,?* a motion to set aside 
a tax execution sale must be made at the return 
term of the writ under which the sale was made.?°® 


after he should have had notice of 
such sale to set it aside, does not ap- 


458, 99 Ark. 324, Ann.Cas.1913B 38. 

99. Brasch v. Mumey, supra. 

1. Brasch vy. Mumey, supra. 

2 See infra notes 7, 12. 

3s. St. Clair v. McClure, 12 N.E. 
134, 111 Ind. 467. 

[a] Reason for rule.—(1) Since 
personalty is. primarily liable and 
realty is secondarily liable, the sale 
is merely voidable. St. Clair v. Mec- 
Clure, 12 N.E. 134, 111 Ind. 467. (2) 
Liability of personal property and 
real property as primary and secon- 
dary see supra § 1524. 

Farrington vy. New England Inv. 
Co., 45 N.W. 191, 1 N.D. 102. 

{a] Inclusion of land not owned.— 
(1) Where assessment, as corrected 
rior to tax sale, contained all the 
and claimed by plaintiff in action in- 
volving attack on tax sale, the inclu- 
sion of other land not claimed by 
plaintiff as result of apparent cierical 
error, offset by omission of tracts 
which he did own, was not ground for 
setting aside of tax sale as to land 
claimed by plaintiff. Hollingsworth 
v. Poindexter, 100 So. 790, 156 La. 621. 
(2) The inclusion of the property of a 
third person in an assessment gives 
the person assessed ground to annul 
the sale before the expiration of the 
three-year period provided in Consts. 
(1898-19138) art 233. Hollingsworth 
v. Schanland, 99.So. 613, 155 La. 825. 
(3) The provision in Consts. (1898-— 
1913) art 2338, pertaining to the an- 
nulment of tax sales after the expira- 
tion of the three-year period therein 
fixed on the ground of dual assess- 
ment, has reference only to the dual 
assessment of property claimed by, 
and belonging to, the debtor at the 
time of the tax sale, and the inclusion 
of the property of a third person is 
not a dual assessment as to the 
debtor. Hollingsworth v. Schanland, 
supra. j 

5. Farrington v. New England Inv. 
Cor, 45 IN. W.. S191 JON Ds-102. 

6. See Executions § 668. 

7. State v. Elliott, 90 S.W. 122, 114 
Mo.App. 562. See State v. Innes, 118 
S.W. 1168, 137 Mo.App. 420 (where 
court approved rule but declined to 
rest decision on point). 

[a] In Texas (1) statutory right of 
redemption is a sufficient reason for 
not setting aside the sheriff’s sale for 
taxes on such ground (Rogers v. 


amount required to redeem (Rogers 
v. Moore, supra). (3) Statutory 
right of redemption see infra §§ 1688, 
1689. 

8. See Executions § 669. 

9. State ex rel. McKinney v. Davi- 
son, 286 S.W. 355, 315 Mo. 549; State 
v. Elliott, 90 S.W. 122, 114 Mo.App. 
562. See State v. Innes, 118 S.W. 
1168, 137 Mo.App. 420 (where court 
approved rule but declined to rest de- 
cision on point). 

[a] Grossly inadequate price cou- 
pled with irregularities justify set- 
ting aside the sale. State ex rel. 
Hickman v. Nathan, 229 S.W. 176. 

10. State ex rel. Hartley v. Innes, 
118 S.W. 1168, 137: Mo.App. 420. 

{a] Thus, where an attorney fully 
believed that he was to be notified by 
the sheriff of a sale on execution for 
taxes of his client’s lot, and was 
thereby led to make no further in- 
quiry, or watch for advertisement of 
the sale made for an inadequate price, 
it should be set aside. State ex rel. 
Hartley v. Innes, 118 S.W. 1168, 137 
Mo.App. 420. 

11. See Judicial Sales § 164. 

12. Spence v. Commonwealth, 130 
S.W. 1113, 140 Ky. 272; State v. Sar- 
gent, 12 Mo.App. 228. 

13. Brasch v. Mumey, 138 S.W. 
458, 99 Ark. 324, Ann.Cas.1913B 38. 

14. Spence v. Commonwealth, 130 
S.W. 1113, 140 Ky. 272. 

Rule as to judicial sales generally 
eee Judicial Sales § 165 text and note 

15. Blondin v. Griffin, 95 N.W. 739, 
133 Mich. 647. 

16. See statutory provisions. 

[a] In Louisiana (1) a period of 
one year for redemption of property 
from tax sale does not apply to bar 
a suit to annul a tax sale. Recker v. 
Dupuy, 108 So. 782, 161 La. 392. (2) 
Suit to set aside sale may be brought 
before expiration of period allowed 
for redemption. Richardson v, Zahn, 
8 La.A. (Orleans) 382. (3) Statutory 
limitation as to time for redemption 
see infra § 1700. 

{b] In Michigan Pub. Acts (1893) 
No. 206, providing that no tax sale 
shall be set aside after confirmation; 
except where the taxes were paid or 
the property was exempt from taxa- 
tion, in which case the owner might 
move at any time within one year 


ply to the remedy provided by § 69, 
that, where lands belonging to an in- 
competent person are sold for taxes, 
if it shall appear to the court neces- 
sary for protection of the rights of 
such incompetent person to order the 
sale canceled, it may so order. Young 
Mopac sets 130 N.W. 694, 165 Mich. 


{c] In Wisconsin an action to 
cancel tax sale certificates, begun 
April 27, 1880, was barred by L. 
(1878) ¢ 334 § 7, as not begun within 
the required nine months. Wisconsin 
Cent. R. Co. v. Lincoln County, 15 N. 
Wilt. 75 PS WAse wats 

17. See cases infra this note. 

[a] In Wisconsin (1) a failure to 
comply with Rev. St. (1878) § 1210e, 
providing that, as to certain tax pro- 
ceedings and tax sales, no action to 
set aside the tax sale could be main- 
tained unless brought within nine 
months after the sale or the date of 
the certificate, cured all defects in 
the sale proceedings. Wisconsin 
Cent. R. Co. v. Lincoln County, 30 N. 
W. 619, 67 Wis. 478. (2) L. (1880) 
ce 309 § 38, requiring actions or pro- 
ceedings to set aside tax sales, or to 
cancel tax certificates, to be com- 
menced within one year of the date 
of sale and not thereafter, cured 
all irregularities in the proceedings, 
either affecting the groundwork of 
the tax or otherwise. Ruggles v. 
Yond du Lac County, 23 N.W. 416, 63 
Wis. 205. 

18. Babcock v. Johnson, 121 N.w. 
909, 108 Minn. 217; Sanborn v. Cooper, 
17 N.W. 856, 31 Minn. 307. 

19. Babcock v. Johnson, 121 N.w. 
909, 108 Minn. 217; Burdick v. Bing- 
ham, 38 N.W. 489, 38 Minn. 482. 

20. Recker v. Dupuy, 108 So. 

161 La. 392. ie see 


21. Recker v. Dupuy, supra. 

22. See supra § 1658. 

23. See cases infra this note. 

[a] In Wisconsin L. (1867) c 112; 


L. (1868) c¢ 56; and L. (1878) ¢ 144 . 
limit the time within which the coun- 
ty board of supervisors ay cancel 
the tax sale certificate without. suit. 
Oberrich v. Fond du Lac County, 23 
N.W. 421, 63 Wis. 216. 

24, See Executions § 676 text and’ 
note 56. 

25. State ex rel. Marrs v. Wessell, 
141 S.W. 883, 237 Mo. 598. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 1663-1665] 


[§ 1663] 5. Parties. The taxing body is not a 


‘necessary party to the suit,?° nor is plaintiff’s wife 


a necessary party.*7 In a suit to set aside the tax 
judgment and sale, the purchaser at the sale is a 
necessary party to the suit in order that his rights 
may be adjudicated,?§ but in such action, where all 
taxes due the state have been paid, the state is not 
a necessary party.*® The holder of the tax sale 
certificate is the proper party defendant.®° 

[§ 1664] 6. Notice. The holder of a tax ecertifi- 
cate is entitled to notice of any proceeding having 
for its object the vacating of the sale and the con- 
sequent destruction of whatever rights he may have 
acquired under it,’ and the absence of such notice 
renders the judgment setting aside the proceedings 
ineffectual and void.?2 

[§ 1665] 7. Proceedings.** In some jurisdictions 
statutes outline the procédure for canceling illegal, 
void, or irregular tax sale certificates,3* and such 
provisions must be substantially complied with. 
A tax sale or tax sale certificate may be set aside 
in a proper case on petition or complaint,?® and 
the court will consider only those objections which 
are alleged and relied on in such petition or com- 
plaint.** So the relief may be obtained by means 
of a. cross-bill or counterclaim.*® In other juris- 
dictions the relief may be obtained by motion to 
set aside the sale.*® The rule that one seeking the 
aid of equity to vacate a judgment must show that 
the former judgment was inequitable and that. he 
had a good defense*® does not apply to an action 
to set aside a tax judgment and sale based there- 
on.*+ So also the rule that one who seeks to set 


TAXATION 


[er nk toeg 


aside a judgment improperly rendered by default 
must state that he has a good defense to the cause 
of action*? has no application to a suit to set aside 
a tax judgment and sale on the ground that no no- 
tice or citation was served on the owner, notwith- 
standing the return of the citation recited notice ;** 
and in such suit plaintiff need not allege that the 
falsity of the return was due to any action on the 
part of defendant.44 An answer which states that 
the action was not brought within the time required 
by law, and that more than one year has elapsed 
from the date of the tax sale mentioned in the 
complaint, sufficiently sets up the special statute of 
limitations as a defense.4® However, where the an- 
swer does not traverse allegations in the, petition 
that taxes could have been satisfied out of personal 
property, it is demurrable.t® In view of the gen- 
eral rules that a general demurrer in equity chal- 
lenges the equity of the case made out by the bill,47 
and that it will, be overruled if a case for equitable 
relief is set out, however imperfectly,4® general de- 
murrer is not the proper method of assailing a bill 
to vacate a tax sale and tax-sale certificate on the 
ground no tender of taxes due is alleged.4® The 
burden is on complainant to prove the grounds 
averred.°® In a suit to set aside the tax judgment 
and sale, parol evidence is admissible to contradict 
a recital in the judgment.54 Particular cases in 
which the evidence has been deemed sufficient®? or 
insufficient®? are given in the footnotes. Even 
though the court’s direction to the sheriff to give 
no promise to notify attorneys in the future ap 
parently is contradictory with a finding that no 


26. Smith v. Redford, 12 Grant Ch. 
(Ont.) 316. 

27. Rowland v. Klepper, supra. 

[a] Joinder not injurious to de- 
fendant. Rowland vy. Klepper,, (Tex. 
Civ.App.) 189 S.W. 1033 [mod on 
other grounds (Commn.App.) 227 S. 
W. 1096]. 

28. Rowland v. Klepper, (Tex.Civ. 
App.) 189 S.W. 1033 [mod on other 
grounds (Commn.App.) 227 S.W. 
1096]. : 

29. Harrison v. Sharpe, (Tex.Civ. 
App.) 210 S.W. 731. 

30. Crites v. Fond du Lac County, 
30 N.W. 214, 67 Wis. 236. 

31. Board of Com’rs of Buncombe 
County v. Scales, 88 S.E. 868, 171 N. 
C. 623. 

[a] In Maryland, under Act (1872) 
§ 63, providing that the circuit judge 
shall examine the proceedings and, if 
they appear regular, he shall give no- 
tice, and, if good cause be shown, he 
shall set aside the sale, notice before 
setting aside the sale is clearly re- 
quired. In re Tax Sale of Lot No. 172, 
42 Md. 196. 

32. Board of Com’rs of Buncombe 
County v. Scales, 88 S.E. 868, 171 N.C. 
523. 

[a] In New York, under L. (1855) 
ec 427 §§ 83, 85, the former proceeding 
by the comptroller to cancel tax 
sales is ineffectual without notice to 
the purchaser. Ostrander v. Darling, 
27° N.B. 3858, 127 N.Y. 70. 

33. Mandamus to compel cancelia- 
tion of unauthorized tax sales see 
Mandamus § 437 text and note 81, 

34. See statutory provisions. 

$5. Clark-Ray-Johnson Co. Wie 
Schultz, 97 So. 724, 86 Fla. 291. 

8G. See cases infra this note; and 
infra note 387. 

[a] Tender of amount of purchase 
money and interest thereon must be 
alleged in the complaint. Durfee v. 
Murray, 7 I11.App. 213; McWhinney v. 
Brinker, 64 Ind. 360; Noble v. McIn- 
tosh, 135 N.W. 663, 23 N.D. 59, 

[b] Complaint held sufficient.—A 


complaint. in an action to cancel tax 
sale certificates containing all allega- 
tions required in an action to deter- 
mine adverse claims, and _ setting 
forth specific interest claimed by de- 
fendant, and the reasons why they 
are invalid, is not demurrable. Bis- 
marck Water Supply Co. v. Burleigh 
County, 161 N.W. 1009, 1010, 36 N.D. 
191 (per Christianson, J.). 

37. Ward v. Gallatin County, 29 
P. 658, 12 Mont. 23. 

38. See case infra this note. 

[a] Tender (1) must be pleaded in 
an equitable counterclaim or cross- 
bill (Tee v. Noble, 135 N.W. 769, 23 
N.D. 225) (2) but not where the pro- 
ceeding is statutory for determina- 
tion of adverse claims (Tee v. Noble, 
supra). 

89. State ex rel. McKinney v. Da- 
vidson, 286 S.W. 355, 315 Mo. 549. 

[a] Prosecuting attorney of the 
county holding a mortgage on the land 
may properly file the motion for the 
county. State ex rel. McKinney v. 
Davidson, 286 S.W. 355, 315 Mo. 549. 

40. See Judgments § 550. 

41. Holly v. Munro, 104 P. 508, 55 
Wash. 311, 183 Am.S.R. 1028. 

42. See Judgments § 676. 

43. Harrison v. Sharpe, (Tex.Civ. 
App.) 210 S.W. 731. 

44. Harrison v. Sharpe, supra. 

45. Ruggles v. Fond du Lac Coun- 
ty, 23 N.W. 416, 63 Wis. 205. 

46. Spaulding v. Thompson, 30 S. 
W. 20, 16 Ky.L. 836. 

47. See Equity § 481 text and note 


49 

48. 
56. 

49. Greenley v. Hovey, 73 N.W. 808, 
115 Mich. 504. 

50. McWhinney v. Brinker, 64 Ind. 
360; Board of Sup’rs of Pottawatta- 
mie County v. Stone, (Iowa) 237 N. 
W. 478. 

[a] Rule applied.—(1) County 
commissioners seeking to set aside a 
tax sale had the burden to prove a 
collusive agreement between the land- 


See Equity § 481 text and note 


,170) 


owner and the tax sale purchaser 
(Board of Sup’rs of Pottawattamie 
County v. Stone, (Iowa) 237 N.W. 
478), (2) under the rule (see Fraud $ 
(3) that fraud is never pre- 
sumed but must be affirmatively 
proved (Board of Sup’rs of Pottawat- 
tamie County v. Stone, supra). (4) 
Plaintiffs had the burden to prove in- 
sufficiency of notice with respect to 


prior delinquencies (Board of Sup’rs— 


of Pottawattamie County v. Stone, 
supra), (5) in view of the rule (see 
Evidence § 69 text and note 31) (6) 
that everything done by a public offi- 
cer in performance of an official act 
in line of duty was legally done 
(Board of Sup’rs of Pottawattamie 
County vy. Stone, supra). (7) Tender 
of the required amcunt must be 
proved by complainant. McWhinney 
v. Brinker, 64 Ind. 360. 

51. Rowland v. Klepper, (Tex. 
Commn.App.) 227 S.W. 1096 [mod 
(Civ.App.) 189 S.W. 10633]. 

52. See cases infra this note. 

[a] Evidence held sufficient: (1) 
To show that the owner in good faith 
believed, from conversations with the 
commissioner and purchaser’s agent, 
that the land would not be sold on the 
date fixed, and was thereby induced 
to remain away from the sale, which 
he would otherwise have attended. 
Spence v. Commonwealth, 130 S.W. 
1113, 140 Ky. 272. (2) To require that 
the sale be set aside. Spence v. Com- 
monwealth, supra. (8) To show that 
the lands were exempt at the time of 
sale. Peo. v. Wemple, 22 N.Y.S. 497, 
67 Hun 495 [rev on other grounds 34 
N.E. 883, 139 N.Y. 240]. 

53. See cases infra this note. 

[a] Evidence held insufficient: (1) 
To show fraud. Board of Sunp’rs of 
Pottawattamie County. v. Stone, 
(Iowa) 237 N.W. 478. (2) To support 
a finding that the sheriff selling prop- 
erty under execution for delinquent 
taxes abused his discretion in mak- 
ing the sale in entirety. State ex rel. 
and to Use of Koeln vy. Sanders, (Mo.) 
30 S.W.(2d) 986. 
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such promise was given, it is not 
that the promise was given.>* 


or Payment. 


must offer to reimburse,°® 


54 State v. Innes, 118 S.W. 1168, 
137 Mo.App. 420. 

55. See statutory provisions. 

[a] Purpose.—The statutory pro- 
vision that except when the judgment 
declares the tax illegal the tax and 
all subsequent taxes returned to the 
purchaser or his assignee shall re- 
main and be a lien upon the land sold, 
and such land shall be resold shows 
that the purpose of the statutory re- 
quirement that the judgment voiding 
the sale shall state for which reason 
it is void is to give the necessary in- 
formation for the resale. Sherwood 
es Barnes County, 134 N.W. 38, 32 N. 

EERE 

[b] Holder of tax sale certificate 
has the burden of seeing that the rea- 
sons for holding the certificate or sale 
invalid are stated in the judgment. 
Sherwood v. Barnes County, 134 N.W. 
38, 22 N.D. 310. 

56. Payment of assessment for 
municipal improvements as condition 
precedent to setting aside sale there- 
ae see Municipal Corporations § 
3562. 

Tender or payment of taxes and as- 
sessments as condition to granting 
relief in action to quiet title general- 
ly see Quieting Title § 272. 

- Action to impeach or vacate tax ti- 
tle see infra §§ 1983-2001. 

Necessity of pleading and proving 
tender see supra § 1665. 

Reimbursement of purchaser by 
owner see infra §§ 2066-2103. 


57. See Equity §§ 151-162. 

58. Gage v. Nichols, 112 Ill. 269; 
Peacock v. Carnes, 110 Ill. 99; Mc- 
Whinney v. Brinker, 64 Ind. 360; 


Hageman v. Cloud County Com’rs., 19 
Kan. 394; Farmer v. Ward, 71 A. 401, 
75 N.J.Eq. 33; Noble v. McIntosh, 135 
N.W. 6638, 23 N.D. 59. 

59. Ill—Gage v. Nichols, 112 Ill. 
269; Sankey v. Seipp, 27 Ill.App. 299. 

Kan.—Franz, v. Krebs, 21 P. 99, 41 
Kan. 223; Hageman v. Cloud County 
Com’rs, 19 Kan. 394. « : 

Md.—Steuart v. Meyer, 54 Md. 454. 

N.D.—Noble v. McIntosh, 135 N.W. 
663, 23% N-D. 269. 

Ohio.—Mathers v. Bull, 19 OhioCir. 
Ct. 657, 10 OhioCir.Dec. 515. 

Or.—Coos County v. Stout Lumber 
Co. 2707h 491, 126 °Or 525: 

Wis.—Hebard v. Ashland County, 
12 N.W. 4387, 55 Wis. 145. : 

[a] Effect of assignment of tax- 
sale certificate—Where an owner of 
land sold for delinquent taxes, with- 
out knowledge of assignment of the 
tax-sale certificate, tenders the prop- 
er amount to the former holder of the 
certificate, such tender is sufficient. 
Mathers v. Bull, 19 OhioCir.Ct. 657, 
10 OhioCir.Dec. 515. 

Assignment of certificate of pur- 
chase see infra §§ 1850-1857. 

60. Ill—Ames v. Sankey, 21 N.E. 
579, 128 Ill. 528; Peacock y. Carnes, 


It is sometimes pro- 
vided by statute that the judgment shall state for 
what reason the sale is declared void.*® 

[§ 1666] 8. Relief°*—a., Conditioned on Tender 
In view of the maxim®’ that he who 
seeks equity must do equity,°* before relief can be 
given to a party seeking to have a tax sale or cer- 
tificate of sale set aside as a cloud on his title, he 
or reimburse,°° 
amount paid at the tax sale with interest®' from 
the date of the judgment*? but not subsequent in- 
terest after date of sale,** and costs,** and he 
must pay subsequent taxes paid,°> and interest 
thereon from the date of payment.®® 
a proper condition to setting aside the tax sale that 
the owner execute a bond conditioned upon start- 
ing bidding on a resale at a specified sum,*’ al- 


TAXATION 


a direct finding 


set aside. 


the 


essary.”? 


But it is not 


110 Ill. 99; Brophy v. Taylor, 30 Ill. 
App. 261. 

Ind.—Lancaster v. Du Hadway, 97 
Ind. 565. 


Kan.—Franz v. Krebs, 21 P. 99, 41 
Kan. 223; Hageman yv. Cloud County 
Com’rs, 19 Kan. 394. 

Ky.—Spence v. Commonwealth, 130 
S.W. 1113, 140 Ky. 272. 

Md:—Reth v. Levinson, 109 A. 76, 
ren Md. 395; Steuart v. Meyer, 54 Md. 

Mich.—Horton v. Salling, 119 N.W. 
912, 155 Mich. 502. 

N.J.—Farmer v. Ward, 71 A. 401, 75 
N.J.Eq. 33. 

N.D.—Noble v. McIntosh, 135 N.W. 
663, 23 ND. 59; 

Wis.—Hebard v. Ashland County, 
12 N.W. 487, 55: Wis. 145. 

[a] Amount of legal taxes uncer- 
tain.— Where, in an action to set aside 
tax sales and certificates for the il- 
legality of a part of the taxes, the 
record discloses no means of deter- 
mining what amount of the taxes 
levied upon plaintiff was valid, the 
court will not require payment of any 
amount aS a condition of relief. 
Hebard v. Ashland County, 12 N.W. 
437, 55 Wis. 145. ; 

[b] Credit—The purchaser may 
be credited with such amount, if he 
again. buys. Spence v. Common- 
wealth, 130 S.W. 1118, 140 Ky. 272. 

{ce] In Louisiana (1) under Const. 
(1921) art 10 § 11, providing in part 
that no judgment annulling the tax 
sale shall have effect until the price 
has been paid the purchaser, plain- 
tiffs are not entitled to possession un- 
til payment. Recker v. Dupuy, 108 
So. 782, 161 La. 392. (2) The entire 
purchase price must be paid by plain- 
tiffs, even though they seek to recoyv- 
er only a part of the property. Reck- 
er v. Dupuy, supra. 

[d] Mere tender without payment 
is insufficient. Lancaster v. Du Had- 
way, 97 Ind. 565. 

61. Peacock v. Carnes, 110 Ill. 99; 
Sankey v. Seipp, 27 I1l.App. 299; 
Steuart v. Meyer, 54 Md. 454; Farmer 
Ve (Ward, 7 cA 401 375 Neng. £3'3 ° 
Noble v. McIntosh, 135 N.W. 663, 23 
N.D. 59. 

[a] In Louisiana, under Const. 
(1921) art 10 § 11, providing that no 
judgment annulling the tax sale shall 
have effect until ten per cent interest 
on the amount of the price from the 
date of the respective payments has 
been paid the purchaser, plaintiffs are 
not entitled to possession until pay- 
ment. Recker v. Dupuy, 108 So. 782, 


161 La. 392. 
bie Sankey v. Seipp, 27 Ill.App. 


63. Noble v. McIntosh, 135 N.W, 
663, 23 N.D. 59. 
64. See case infra this note. 


[a] In Louisiana, under Const. 


[§ 1667] b. Extent. 
gaged to secure notes held by different parties, a 
decree annulling the tax sale at the request of one 
holder inures to the benefit of all similar holders.** 
Although the relief sought is that the tax sale be 
set aside, equity will decree such relief as is nec- 
In an action to set aside and cancel tax 
sale certificates and to enjoin the issuance of a deed 
on the ground that the assessment was illegal and 
void, where the answer was not made and issue not 
joined, a statute providing for a stay of proceedings 
in actions tried upon issue joined does not apply ;** 


[§§ 1665-1667 


though such bond, when properly given, may be 
received by the court.®® ; 
void,*® or the tax sale certificate is void on its 
face,7° the owner cannot be required to pay the 
taxes as a condition to having the sale or certificate 


Where the assessment is 


Where the land was mort- 


that no judgment annulling the tax 
sale shall have effect until costs have 
been paid the purchaser, plaintiffs are 
not entitled to possession until pay- 


ment. Recker vy. Dupuy, 108 So. 782, 
161 La. 392. 
65. Ames v. Sankey, 21 N.E. 579, 


128 Ill. 523; Steuart v. Meyer, 54 Md. 
454; Horton v. Salling, 119 N.W. 912, © 
155 Mich. 502; Auditor-Gen. v. New- 
man, 97 N.W. 703, 135 Mich. 288- 

[a] In Louisiana, under Const. 
(1921) art 10 § 11, providing in part 
that no judgment annulling the tax 
sale shall have effect until taxes paid 
have been paid the purchaser, plain- 
tiffs are not entitled to possession un- 
til payment. Recker y. Dupuy, 108 
So. 782, 161 La. 392. 

66. Ames v. Sankey, 21 N.E. 579, 
aoa Ill. 523; Steuart v. Meyer, 54 Md. 

[a] In Louisiana, under Const. 
(1921) art 10 § 11, providing that no 
judgment annulling the tax sale shall 
have effect until ten per cent interest 
on the amount of the price from the 
date of the payment has been paid 
the purchaser, plaintiffs are not en- 
titled to possession until payment. 
Heoken v. Dupuy, 108 So. 782, 161 La. 

67. Spence v. Commonwealth, 130 
S.W. 1113, 140 Ky. 272. 

68. Spence v. Commonwealth, su- 
pra. 

69. Chicago, M. & St. P. Ry. Go. v. 
pia County, 192 P. 562, 33 Idaho 

70. Burdick v. Bingham, 38 N.W. 
489, 38 Minn. 482. 

71. Weaver v. Alter, 29 F.Cas.No. 
17,308, 3 Woods 152. 

72. Gage v. Busse, 102 Ill. 592. 

[a] In Indiana, under 1 Rev. St. 
(1876) § 227, providing that, if the 
county auditor shall discover, prior 
to conveyance of land sold for taxes, 
that the sale is invalid, he shall not 
convey the land but shall refund the 
purchase money and the land shall 
again be placed on the delinquent list, 
the decree in an action to set aside 
the tax sale cannot discharge the land 
from the lien of the taxes. McWhin- 
ney v. Brinker, 64 Ind. 360. 

[b] Rule applied.—(1) Where it is 
shown that part of the taxes includ- 
ed in the tax judgment are illegal, 
the proper relief is to allow the owner 
to redeem from the sale by paying the 
redemption money allowed by statute 
had the judgment and sale been for 
the proper taxes. Gage v. Busse, 102 
Ill. 592. (2) Where the amount of 
the judgment has been deposited in 
court, the court should direct satis- 
faction of the judgment, and not its 
vacation, and that the sale thereun- 
der be set aside. State ex rel. Marrs 
v. Wessell, 141 S.W. 883, 237 Mo. 593. 

73. Potter v. Brown County, 14 N. 


(1921) art 10 § 11, providing in part! W. 375, 56 Wis. 272. 
For later cases, developments and changes in the law see Annotations, same title and section number, 


Se en See OO © 


§§ 1667-1669] 


statutory limitation as to the time 


plication for such relief must be made does not 
apply where the sale is improper.7® 
dictions an appeal may be made.*7 

[§ 1669] R. Sale to State, County, or Municipal- 


but where applicable, it is error to cancel the cer- 
tificates before the reassessment.74 

[§ 1668] 9. Review. The method of 
the proceeding to set aside the tax sale or tax sale 
certificate is often specified by statute.75 


TAXATION 


reviewing 


But a 
within which ap- 


In other juris- 


ity, and Resale*?’—1. Power of State, County, or 


74 Clark v. Lincoln County, 12 N. 
W. 20, 54 Wis. 580. 

75. See statutory provisions. 

[a] In New York (1) the state 
comptroller’s former power, under L. 
(1897) c¢ 392, to. vacate or set aside 
the cancellation of a tax sale made 
by a predecessor in office was consti- 
tutional. Weed v. Roberts, 49 N.Y.S. 
366, 22 Misc. 46. (2) L. (1891) ¢ 217 
expressly makes the former proceed- 
ing by the comptroller to vacate the 
tax sale subject to certiorari. Peo. 
v. Wemple, 34 N.E. 8838, 139 N.Y. 240. 

76. See case infra this note. 

[a] In New Jersey Act (1903) (P. 
L. p 348) § 14, providing that no cer- 
tiorari shall be allowed to review any 
tax sales unless within three years 
from the sale, is not applicable to 
certiorari in aid of ejectment, where 
no proper sale has been made. Wa- 
terman vy. Shrewsbury Tp., 84 A. 204, 
83 N.J.Law 286. 

77. State v. Davidson, 286 S.W. 355, 
315 Mo. 549; Morrow v. Green Bay, 
12 N.W. 437, 55 Wis. 112. 

[a] Nature of proceeding.—On ap- 
peal from an order setting aside a tax 
sale, on a motion filed and determined 
at the term in which the sale was 
made, the proceeding is one on the 
jaw side of the court. State ex rel. 
McKinney v. Davidson, 286 S.W. 355, 
315 Mo. 549. 

78. Necessity of deed see infra § 
1855. 

Recital of deed see infra § 1895. 

79. See cases infra this note. 

[a] Common-law rule.—‘‘We are 
of the opinion, that the sale for tax- 
es to the state did not pass the legal 
title. It is a well known rule of the 
common law, that no freehold might 
be given to the king, nor derived 
from him, but by matter of record. 
oma No doubt this principle ap- 
plies to our commonwealth as it did 
to the crown, and it is doubtless a 
common law rule subject to the con- 
trol of the legislature; but it is nec- 
essary that it should be clearly 
changed, before we can disregard it.” 
Robinson v. Huff, 3 Litt. (Ky.) 37, 38. 
But see Ebert v. Woodville, 79 So. 
521, 143 La. 874 (property acquired by 
the state at a tax sale is legally ac- 
quired); Breaux v. Negrotto, 9 So. 
502, 43 La.Ann. 426 [quot Martinez 
v. State Tax Collectors, 7 So. 796, 42 
La.Ann. 677] (holding that the state 
could have property adjudicated to it 
at tax sale, and acquire a valid title 
thereto, where there was no consti- 
tutional prohibition on the state to 
make purchase at a tax sale). 

[b] Estoppel of state to claim 
ownership under tax sale.—Where a 
tax debtor is not, by failure of the 
state to claim ownership by virtue of 
a tax sale, lulled into a false security 
which deprives him of his opportunity 
to redeem, and is not in possession 
and has not paid the taxes, the state 


is not estopped to claim its owner- 
ship. In re Veith, 58 So. 899, 130 La. 
1108. 

[c] Right of state to adjudicate to 


-itself property sold for taxes makes 
it a tax purchaser. In-re Paderas, 
1 La.A.. (Orleans) 68; Howcott v. 
Simeon, 1 La.A. (Orleans) 54. 

80. McNair v. Boyd, 79 S.E. 966, 
163 N.C. 478. 


[a] Reason for rule.—‘‘The duties 
required, and the responsibilities im- 
posed, in the matter of assessing and 
collecting taxes, are such as to ren- 
der it inexpedient, not to say unwise, 
and against the purpose and policy of 
the revenue law’. >. to allow 
counties to traffic in the purchase 
and sale of tax titles, in the absence 
of an express statute authorizing the 


Same.” Bruck vy. Broesigks, 18 Iowa 
393, 395. 
{[b] Purchase under judgment.—A 


statute which authorizes suit to be 
brought in the name of the county for 
delinquent taxes is broad enough to 
authorize the county to purchase land 


ata sale under the judgment. Douth- 
ett v. Kettle, 104 Ill. 356. 
[ec] Land belonging to United 


States.—A statute relating to collec- 
tion of delinquent taxes bid off by 
counties and cities at tax sales refers 
only to real estate where taxes are due 
and unpaid, and does not include real 
estate belonging to the United States, 
and therefore not liable to taxation. 
Bae: y. Bassett, 26 P. 51, 44 Kan. 
[dj] County as party in joint sale. 
—“The authority of the county (or 
any municipality) to purchase land at 
a tax sale must be strictly pursued, 
and must be confined to the express 
provisions of the statute conferring 
the power, or the sale will be void. 
agit: Here we find no law author- 
izing such joint purchase, and we 
must therefore hold that the tax deed 
issued* upon the salle eo eis 
30 Wis. 


void.” Sprague v. Coenen, 
209, 211. 
[e] Indirect purchase by county.— 


Where a tax deed was executed to a 
county by its treasurer,- and issued 
on a certificate assigned to such offi- 
cer for the use of the county by one 
who bid off the land at the tax sale 
as agent of the county, it took title. 
Parish vy. Eager, 15 Wis. 532 (as there 
was no limitation or restriction on the 
capacity of the county to take title, 
it could take all real estate which 
might be conveyed to it by any form 
of conveyance, and therefore could 
take whatever interest assignor had 
in the tax certificate assigned to the 
county treasurer for the use of the 
county, and even if it were conceded 
that the county could not directly bid 
off the lands at the tax sale, as it was 
purchased by an individual who as- 
signed the certificate to the county. 
the transaction was valid> 

{[f] Applicability of statute—“An 
act relative to the purchase of lands 
by county commissioners at sales 
thereof for arrearages of taxes” ap- 
plies to both seated and unseated 
lands. Brew y. Sharer, 42 Pa.Super. 


89. 

81. O’Connell vy. Sanford, 99 N.E. 
885, 256 Ill. 62; Champaign v. Har- 
mon, 98 Ill. 491. 

“There is no express power con- 
ferred by statute, and, unless so con- 
ferred, it seems not to exist in a 
municipal corporation, to become a 
purchaser at a sale for taxes due the 
corporation.” Logansport v. Humph- 
rey, 84 Ind. 467, 468. 

“The laws of this state have never 
authorized a city or town to buy in 
property, at tax sales, for general 
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Municipality To Purchase. Authority for a state,7® 
county,®° or municipal corporation’ to purchase 
land sold at a tax sale is ordinarily regarded as pure- 
ly statutory, although there is authority to the ef- 
fect that a city may purchase at a tax sale under 
a general authority to purchase property for gov- 
ernmental purposes.®? 
chases by such governmental agencies usually pro- 
vide that they can be made only after the land has 
been offered to private bidders,®* and after the land 


Statutes authorizing pur- 


taxes, though such power is vested in 
counties. Mills’ Ann. St. § 3888; 
Mills’ Ann. St. Rey. Supp. § 3924w.” 
City and County of Denver v. Keeler, 
108 P. 998, 48 Colo. 54. 

[a] General. power to purchase 
realty.—‘‘A. municipal corporation, in 
the absence of an enabling statute, 
has no authority to become the pur- 
chaser of lands or lots at a tax sale 
and acquire a title by complying with 
the statute in respect to such Sales. 
The general power to buy and hold 
real estate does not authorize such 
purchase.” O’Connell y. Sanford, 99 
N.E. 885, 886, 256 Ill. 62. To same 
ities Champaign v. Harmon, 98 Ill. 

[b] Certificates issued to irriga- 
tion district on sales prior to enact- 
ment of a statute providing that the 
county treasurer should strike off to 
an irrigation district land therein of- 
fered for sale where no bids are re- 
ceived did not give such a district 
the right to have struck off to it lands 
on which the county held certificates 
prior to the enactment of such stat- 
ute. Henrylyn Irr. Dist. v. Patterson, 
176 P. 493, 65 Colo. 385. 

Purchase by municipal corporation 
at sale for municipal taxes see Mu- 
nicipal Corporations § 4495. 

82. Keller v. Wilson, 14 S.W.. 332, 
90 Ky. 350, 12 Ky... 471; City of Jef- 
ferson vy. Curry, 81 Mo. 85. 

Neb iene see contra cases supra note 
83. See statutory provisions; and 
cases infra this note. 

[a] Particular statutes applied.— 
(1) A tax deed based ona sale to the 
county was void where it was made 
without a prior offer and reoffer of the 
land to private bidders as required by 
statute (Gen. St. [1883] § 2918 [Mills 
St. Annot. § 3888]). Charlton v. Kel- 
ly, 50 P. 1042, 24 Colo. 273 [rev 43 
P. 455, 7 Colo.App. 301]. (2) Under 
a statute providing that, if there shall 
be no bid for land offered, it shall be 
passed over for the time and reoffered 
at the beginning of the next sale day 
until sold, or until the treasurer shall 
become satisfied that no more sales 
can be effected, when it shall be his 
duty to bid off for the county the land 
remaining unsold, land after being 
first offered must be offered from day 
to day until the sale is concluded, and 
the county cannot purchase except in 
default of bidders. Charlton y. Too- 
mey, 43 P. 454, 7 Colo.App. 304. (3) 
Under such a requirement, a tax sale 
of land to a county on the first day 
of a general tax sale was void. Em- 
pire Ranch & Cattle Co. vy. Lanning, 
124 P. 579, 53 Colo. 151; Mulqueen y. 
Lanning, 124 Pe 57, «53. Colo: “146: 
To same effect Bryant v. Miller, 109 
P. 959, 48 Colo. 192. 

[b] Offer from day to day.—(1). 
Before land sold for taxes can be le- 
gally bid in by a county, it must be 
continually offered from day to day 
until the sale is concluded.’ Empire 
Ranch & Cattle Co. v. Howell, 129 P. 
245, 23 Colo.App. 265. (2) A tax deed 
issued to a county upon a certificate 
of sale was void where it appeared 
that the land was offered on the first 
and second days of the sale, and was 
struck off to the county several days 
later, and where there was no show- 


*By PHILIP H. CRAWFORD, JR. (§§ 1669-1672). 


1230 [61 C.J.] 


remains unsold for want of bidders.§* Statutes 
authorizing the county to become an exclusive pur- 
chaser of property on which the county holds any 
certificates of tax sales have been sustained.*® 

[§ 1670] 2. Necessity of Purchase. While it may 
be discretionary with the county or other govern- 
mental body to purchase under the terms of par- 
ticular statutes,®* a statute requiring the county to 
be the exclusive purchaser at subsequent sales where 
it holds prior certificates of sale is mandatory since 
it is necessary for the county to purchase such cer- 
tificates in order to protect its certificates already 
held.8?7 A statutory requirement for lands to be 
struck off to the state where no one bids the whole 
amount of taxes and costs is mandatory.*® 

Effect of neglect of officers to purchase. Where 
it was the statutory duty of county commissioners 
to bid a sum equal to the amount of taxes against 
land offered at a tax sale, and to take it for the 
county, their neglect: to do so did not invalidate the 
title of a bona fide purchaser for a less sum.®® 

Property passes to county by operation of law, 
where there are no kidders at a tax sale,®® and not 
as though the county was a bidder and was repre- 
sented at the sale.®? 


TAXATION 


~ [§§ 1669-1672 


Tax. Where the county takes certificates of sale 
under a purchase as required by statute of all lands 
which have been offered for sale and not purchased 
and paid for by individuals, it is not to be regarded 
as a collection of the tax.92 On the other hand, 
it has been held that, where the legislature has 
provided a scheme for the collection of taxes and 
it has been followed by the duly authorized repre- 
sentatives of the state by selling the property and, 
in default of other bidders, striking it off to the 
state, the effect is to discharge the obligation of 
the owner for the taxes if the sale was valid.®* 
Where land was sold to a town, it could disclaim 
thereunder when the deed was found to be in- 
valid,?* and a resale of, and deed to, such land may 
be had under a valid original assessment,®> and a 
mere bookkeeping entry of the amount for which 
such land was sold to the town had no effect as a 
receipt of payment so as to preclude a resale when 
the first sale, upon which such entry was made, was 
invalid.?* 

[§ 1672] 4. Requisites and Validity of Sale. The 
requirements imposed by the statute authorizing a 
sale to the state, county, or municipality must be 
complied with,®? as, for example, with reference 
to the time at which the sale may be made,®® op- 


[§ 1671] 3. Effect of Purchase as Collection of 


ing that it was offered during such 
time, or that the day on which it was 
struck off to the county was the last 
day of the sale. Empire Branch Cat- 
tle Co. v. Coldren, 117 P. 10605, 51 Colo. 
App. 115. (3) The fact that when a 
town became a purchaser the sales 
had not been adjourned from day to 
day not exceeding three days, without 
a person having appeared on or be- 
fore the last adjourned day who of- 
fered to pay the taxes and charges 
under a statute so providing, did not 
affect the validity of such sales where, 
under another statute, a town or city 
could become a purchaser at any sale 
of lands for the payment of taxes. 
Town of Winchester v. Stockwell, 81 
A. 526, 76 N.H. 193. 

[ec] Collateral attack.—A tax sale 
to the state; where it was not offered 
for sale a second time as required 
by statute, was not subject to collat- 
eral attack where the owner of the 
land, although appearing in the pro- 
ceeding in which the decree of sale 
was made, failed to take steps for 
setting the sale aside within: the time 
prescribed by statute for filing objec- 
tions to confirmation. Hilton vy. 
Dumphey, 71 N.W. 527, 113 Mich. 241. 

84. See statutory provisions; and 
cases infra this note. 

[a] County is not voluntary bid- 
der.—Judd v. Driver, 1 Kan. 455. 

[b] “Whenever there is a legal 
pidder the collector must make title 
to him, and in that case any sale to 
the state was void. The bidder would 
have a right to the deed, and the col- 
lector could not deny or limit that 
right by a conveyance to the state.” 
Thibodeaux v. Havens, 77 So. 313, 314, 
116 Miss. 476. 

[ec] At private sale of land remain- 
ing unsold as provided by statute, the 
treasurer is not required to wait for 
the appearance of other or private 
bidders, if they do appear before the 
sale is made to the county commis- 
sioners, they will be entitled to the 


preference. State v. Cain, 26 N.W. 
373, 18 Neb. 635 ; 
[d] County may purchase at pub- 


lic sale but must wait until the pri- 
vate bidders have had an opportunity 
to purchase. State v. Cain, 26 N.W. 
373, 18 Neb. 685; Otoe County v. 
Mathews, 25 N.W. 618, 18 Neb. 466; 
Otoe County v. Brown, 20 N.W. 274, 


641, 16 Neb. 394, 398. 

{e] Time for which sale must be 
kept open.—A statute providing that, 
within a certain time after the time 
named in notice for the commence- 
ment of a tax sale, the county treas- 
urer shall file a report of such sale 
with the clerk of court, does not re- 
quire a sale to be kept open for such 
time before selling land to the state, 
and it is sufficient if, on being reof- 
fered before the close of the sale, it 
is found impossible to dispose of the 
land for the amount of the tax dur- 
ing the sale. Barnum y. Barnes, 76 
N.W. 406, 118 Mich. 264. 

85. State v. Larsen, 172 N.W. 707, 
169 Wis. 298 [cit Cyc]. 


86. Brink v. Dann, 144 N.W. 734, 
13 S.D. 81. See Allen v. State Morte. 
Corporation, (Tex.Civ.App.) 19 S.W. 


(2d) 109 (Where first two orders of 
sale for delinquent taxes were indors- 
ed “no bids,’ tax sale under third 
judgment was valid, since Rev. St. 
1911, art 7689 providing that if there 
is no bidder, the county attorney shall 
bid such .property for the amount of 
taxes, ete., is merely directory, and 
failure to so bid does not pay debt or 
vest title in state). 


87. Foster v. Sawyer County, 221 
N.W. 768, 197 Wis. 218. 
88. Yazoo-Delta Mortg. Co wv. 


Lumbley, 116 So. 95, 149 Miss. 864. 
89. . Devinney v. Reynolds, 1 Watts 
& S. (Pa.);) 328. 
90. Thompson vy. Taylor, 211 P. 696, 
61 Utah 164. 
91. Thompson v. Taylor, supra. 
$2. Town of Iron River v. Bay- 
pone County, 82 N.W. 559, 106 Wis. 


93. Carrier Lumber & Mfg. Co. v. 

Quitman County, 124 So. 437, 125 So. 
416, 156 Miss. 396. 
. [a]. Rule applied.cWhere the sale 
is valid on its face, the county cannot 
sue alone for taxes due to it, since a 
sale valid on its face cannot be set 
aside for facts not appearing on the 
face of the record without having the 
state joined as a party to such suit. 
Carrier Lumber & Mfg. Co. v. Quit- 
man County, 124 So. 437, 125 So. 416, 
156 Miss. 396 [foll Matthews v. Quit- 
man County, (Miss.) 127 So. 305]. 

94. Nickerson v. Town of Hyde 
Park, 95 N.E. 794, 209 Mass. 365. 

Ca] It was intent of statute pro- 
viding that a tax collector could dis- 


claim and release a tax title held by 
a_ city or town which he has reasona- 
ble cause to believe is invalid for er- 
ror in the assessment of taking to 
afford a remedy, whether the failure 
in title arose from errors in the as- 
sessment or in the subsequent pro- 
ceedings, that the deed was a part 
of the ‘sale,’ which term commonly 
includes the passing of title, and for 
a defect in the deed the town had au- 
thority to disclaim. Nickerson v.-: 
Town of Hyde Park, 95 N.E. 794, 209 
Mass. 365. ; 

95. Nickerson vy. Town of Hyde 
Park, supra. 

{a], Particular statutes construed. 
—Under a statute providing that a 
tax collector, if he has reason to be- 
lieve that the title to land sold for 
taxes is invalid, and where the title 
is held by a third party, may give 
notice to such party and take such 
steps as will procure a release or ex- 
tinguishment of the title, and under 
a further provision that, where a tax 
title held by a town is thought in- 
valid, a collector may disclaim such 
title and reassess according to law, 
where a town held a tax title, and, aft- 
er it had been declared invalid for de- 
fects in the sale, it executed and re- 
corded a disclaimer of its title there- 
under, and procedeed to make a re- 
sale and deed of the property to the 
town under the original assessment 
concededly valid, the provisions were 
construed together, and the power to 
resell was not denied the town so that 
the collector had power to sell after 
the disclaimer, and the deed was val- 
id. Nickerson y. Town of Hyde Park, 
95 N.E. 794, 209 Mass. 365. 


96. Nickerson y. Town of Hyde 
Park, supra. 
°7. Dunbar y. Interior Lumber Co., 


59 So. 852, 102 Miss. 623. 

98. Glacier County y. 
(Mont.) 300 P. 270. 

[a] Necessity of dating certificate. 
—Under a statute providing that any 
person might purchase the tax certifi- 
cate to land purchased by the county 
for taxes, which certificate should be 
assigned by the treasurer, such cer- 
tificate whenever issued must be dated 
as of the date of sale, and a deed 
based on an assignment made more 
than three years after the sale was 
void. Delander y. Karr, 121 P. 136 
21 Colo.App. 170. A 


Schlinski, 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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portunity to others to bid,®® bid, notice of inten- 
tion to purchase,’ entries in the tax judgment book,? 
or the execution filing, recording, and transmitting 
Where the statute con- 
templates such a sale only where there are no-pri- 
vate bidders,® a city® or county’ is not authorized 
to become a competitive bidder at its tax sales. 
Where an officer is authorized to bid up to a certain 
percentage of the value of land sold for taxes, when 
a private person bids a sum sufficient to pay the 
tax, interest, and costs, such officer is not bound to 
bid off the land for such percentage, or to make it 


to the auditor of a deed.4 


bring that much.® 


Necessity of competitive bidding. By statute ex- 
elusive authority may be conferred on a state or 
county or other political organization to purchase 
at a tax sale property to which it has title.® 
ever, under a statute requiring the comptroller to 


99. McCarthy v. Moore, 214 N.Y.S. 
104, 215 App.Div. 97 [rev 211 N.Y.S. 
731, 125 Mise. 453). 

1. Brink v. Dann, 144 N.W. 734, 33 
S.D. 81. 

[a] Amount.—As a general rule, the 
statutes intend that the bid shall be 
the sum of the taxes and charges for 
which the sale was made. Lovelace 
v. Tabor Mines & Mills Co., 66 P. 892, 
29 Colo. 62; Smith v. Ryan, 11 S.W. 
647, 88 Ky. 636, 11 Ky.L. 128; Smith 
v. New Orleans, 9 So. 773, 43 La.Ann. 
726. But see Russel v. Reed, 27 Pa. 
166 (a treasurer’s sale of land to the 
commissioners of the county for a 
Sum more than sufficient to cover the 


taxes in arrear and the costs of the]. 


sale effectually divests the owner’s ti- 
tle, although the county might refuse 
to ratify the purchase and charge the 
commissioners individually for the 
taxes and costs). 

[b] Liability—Although it may 
be required that when the state be- 
comes purchaser at a sale of land 
for taxes, to include the county tax, 
with interest thereon, and penalties 
incurred, the state will not be liable 
to the county for this part of the bid. 
State v. Brewer, 64 Ala. 287. 

[c] Payment of bid.—Although a 
county purchases land for delinquent 
taxes, it is not necessary for it to pay 
the amount to the treasurer. Mc- 
Causlin v. McGuire, 14 Kan. 234; Lan- 
caster County vy. Trimble, 52 N.W. 


_ 711, 34 Neb. 752. 


2. Cartwright v. City of Toronto, 
50 Can.S.C. 215,.29 Ont.L. 73, 4 Ont. 
W.N. 863; Russell v. City of Toronto, 
15 Ont.L. 484, 9 Ont.W.R. 288, 11 Ont. 
W.R. 23. 

8. Mulvey v. Tozer, 42 N.W. 387, 
40 Minn. 203. 

4. Dunbar vy. Interior Lumber Co., 
59 So. 852, 102 Miss. 623. 

5. See supra § 1669. : 

6. [a] Rule stated.—‘‘This au- 
thority, however, would not authorize 
a city to become a competitive bidder 
for real property at its tax sales, for 
it merely constitutes the city an in- 
voluntary purchaser of the property 
in case there are no bidders.” City 
of Orlando vy. Equitable Building and 
Loan Ass’n, 33 So. 986, 45 Fla. 507. 

7, Kan.—-Larkin v. Wilson, 28 Kan. 
513; Babbitt v. Johnson, 15 Kan. 252; 
Magill v. Martin, 14 Kan. 67; Norton 
vy. Friend, 13 Kan. 532. 

Mont.—Rush vy. Lewis and Clark, 93 
P. 948, 36 Mont. 566 [aff 95 P. 836, 37 


Mont. 240]. d 
Neb.—State v. Cain, 26 N.W. 373, 
18 Neb. 635. 


N.D.—State v. Lawler, 205 N.W. 
880, 58 N.D. 378. ; 
Okl.—Kramer v. Smith, 100 P. 532, 
23 Okl. 381; Keller v. Hawk, 91 P. 
778, 19 Okl. 407. ; 
. §.D.—Ohlwine v. Bushnell, 143 N. 
W. 362, 32 S.D. 426. 
[a] Competitive bidding not shown. 
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bid in all lands belonging to the state and to re- 
ject any and all other bids therefor, a sale of land 
| to the state without competitive bidding is invalid 
where the right of the state is based on prior in- 
valid tax sales.!° 
What law governs. Laws in force when property 
is sold to the state for delinquent taxes follow 
through all proceedings dependent on that sale.11 
Confirmation’? of the sale is necessary under the 
provisions of some statutes.13 
[§ 1673] 5. List of Lands Sold.* 
providing for sales to the state county or munici- 


The statutes 


pality commonly require the making of a list or 


of the sale.1¢ 
How- 


—Where county was required to pur- 
chase in the absence of a private pur- 
chaser, a tax deed substantially in 
statutory form, reciting that the 
county offered to pay the whole 
amount of the taxes for all the prop- 
erty, which was the least quantity bid 
for, and,. payment being made, the 
property being stricken off to it, did 
not show that the county was a com- 


.petitive bidder at the sale so as to 


render the deed invalid. Lovelace v. 
Tabor Mines & Mills Co., 66 P. 892, 29 
Colo. 62. 

8 Turner v. Smith, 14 Wall. (U. 
S.) 553, 20 L.Ed. 724. 

9. See statutory provisions. 

Validity of statute authorizing 
county to become exclusive purchaser 
see supra § 1669. 

10. People v. Inman, 90 N.E. 438, 
197 N.Y. 200; Saranac Land & Tim- 
ber Co. v. Roberts, 88 N.E. 753, 195 
N.Y. 303. 

[a] Statute applied.—A_ statute 
providing that the general tax in cer- 
tain cities should be collected by the 
county collector as territorial and 
county taxes were collected did not 
repeal an ordinance providing that, if 
no person shall pay the collector the 
amount of such city tax on real es- 
tate, the collector shall strike off the 
same to the city. Ogden City v. Ham- 
er, 42 P. 1113, 12) Utah 337. 

[b] Purchase of quantity in excess 
of that allowed by statute.—Under a 
statute forbidding the sheriff from 
putting up for sale at one time for 
taxes more than one tenth of the land 
on which the tax was due, and allow- 
ing him to proceed by tenths until the 
tax was raised or all the land sold, 
the sheriff had no authority to bid in 
the whole of a tract of land in the 
name of the governor. ‘Love v. Wil- 
bourn, 27 N.C. 344. 

11. Scott y.. Beck, 266 P. 951, 204 
Cal. 70 [superseding 259 P. 933]. See 
also Warner v. Pile, 185 P. 1041, 105 
Kan. 724 (a county does not become 
a purchaser at a tax sale in the same 
sense as some third party who has no 
interest in the sale, but bids and ac- 
tually pays the amount thereof into 
the county treasury; where a coun- 
ty bids in the land, no money is paid 
into the treasury, and until it assigns 
the deed to a third party the proceed- 
ings for a tax deed do not originate 
within the meaning of a statute pro- 
viding that proceedings for tax sales 
under prior statute shall be complet- 
ed according to the laws under which 
they originated). 


12. Generally see supra § 1649. 
13. See cases infra this note. 
[a] Sale to state.——(1) Confirma- 


tion of a tax sale is necessary where 
the land was struck off to the state. 
Indiana, etc., Lumber, etc., Co. v. Mil- 
burn, 161 F..531,°534, 88 C.C.A. 473 
[quot Neal vy. Andrews, 14 S.W. 646, 
53 Ark. 445]. (2) Until the sale is 
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report of the lands so sold't which may operate to 
pass title'® and may be essential to the validity 
The list must be officially signed,” 
and, if required by statute, certified or verified by 
affidavit,‘® and must set forth the tax due on the 


confirmed, the state is only a prefer- 
red bidder (Indiana, etc., Lumber, etc., 
Co. v. Milburn, supra [quot Neal v. 
Andrews, supra]), (3) and title vests 
in the state only upon such confirma- 
tion (McFarlane vy. Morgan, 248 S.W. 
257, 157 Ark. 97). (4) Hence, where 
a commissioner, appointed by the 
court to sell lands for unpaid taxes, 
filed no list of lands sold in the office 
of the circuit and county clerk ‘other 
than the decree of sale, and the only 
report approved by the court did not 
describe the lands sold, but eight 
years later the court confirmed the 
sale as reported by a special commis- 
sioner, and the report confirmed did 
not include the lands in suit, the state 
acquired no title thereto. McFarlane 
vy. Morgan, supra. (5) Where land or- 
dered sold for taxes does- not appear 
upon the commissioner’s sale report, 
confirmed by the court, the presump- 
tion is that it was redeemed from the 
decree. McFarlane v. Morgan, supra. 

14. See statutory provisions. 

15. Brown v. Harvey Coal Corpora- 
tion, 49 F.(2d) 434; Zingerling vy. Hen- 
derson, (Miss.) 18 So. 432; Ferrill v. 
Dickerson, 63 Miss. 210. 

16. Cook y. Lasher, 73 F. 701, 19 
C.C.A. 654; De Forest v.. Thompson, 
40 F. 375, 32 W.Va. 1 appendix; Zin- 
gerling vy. Henderson, (Miss.) 18 So. 
432; Ferrill v. Dickerson, 63 Miss. 
210. 

17. Fay v. Crozer, 156 F. 486; May- 
son y. Banks, 59 Miss. 447. 

18. Shelby v. Burns, 121 So. 113, 
153 Miss. 392; Cole v. Coon, 12 So. 
849, 70 Miss. 634; Gibbs v. Dortch, 62 


Miss. 671; Mayson vy. Banks, 59 Miss. 
447. 
[a] Failure to certify.—Where a 


eorrect list of properties was bid in 
by the state at a tax sale, and was 
filed in due time, but left uncertified 
by an oversight, after the date for 
filing had passed and the deed has 
been made, it could not be certified so 
that the authentication would relate 
back to the date of filing. Condon y. 
Galbraith, 58 S.W. 916, 106 Tenn. 14. 

[b] Effect.—A certificate attached 
to the tax list written by another 
at the direction of the tax collector 
was valid. Shelby v. Burns, 121 So. 
113; 5153 Miss. 392:.° 

[c] Sufficiency of certificate.—(1) 
Under a statute providing that the de- 
termination of the auditor general and 
land commissioner should describe 
the lands, and the years for which 
such were returned delinquent, the 
time they were bid off to the state, 
whether the lands were occupied, and 
whether any suit was pending to set 
aside the taxes, where the list of de- 
linquent lands was on sheets and the 
determination of such officers was 
appended thereto in a certificate re- 
eiting that they had determined that 
the description of the lands was the 
description entered on such sheets, the 
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property,!® and contain a description of the land 
In some jurisdictions statutes require that 
the list be filed with designated officials,?+ and a 
failure timely to file the list invalidates the sale.*? 
So statutes in some jurisdictions require that the 
list be recorded by designated officials,?* which re- 
quirement is mandatory,?* so that failure to do so 
a statutory pro- 
vision for separate records of sales to the state and 
to individuals is directory only,?® and a failure to 
comply with it does not invalidate the tax sale.?7 
In the absence of a statutory prescription of the 
method of transmission, the list of lands sold the 
state is not invalid by reason of being received in- 
The fact that the re- 


sold.?° 


renders the sale void.2> However, 


directly from the sheriff.?® 


certificate was sufficient if the sheets 
contained the facts as to years for 
which the lands were delinquent, and 
the time they had been sold to the 
state, and clerical omissions which 
could have no effect upon the deter- 
mination could properly be disregard- 
ed. Board of Sup’rs of Alcona Coun- 
ty v. Auditor-Gen., 101 N.W. 657, 138 
Mich, 491. (2) Where the list con- 
tains the official signature of the tax 
collector it will be regarded as prop- 
erly certified. Cole v. Coon, 12 So. 
849, 70 Miss. 6384. 

{ad} Who may certify.—(1) While 
the certificate to the list of land sold 
the state may be written by a deputy 
tax collector under the direction of 
the tax collector (Gibbs v. Dortch, 62 
Miss. 671), (2) the certificate must 
be by the tax collector (Gibbs v. 
Dortch, supra), (3) although it is im- 
material whether his name appears at 
the beginning or at the end of the 
certification (Gibbs v. Dortch, supra). 
(4) So his failure to attach the sig- 
nature to the certificate in which his 
name appeared in the body thereof 
was immaterial. Shelby v. Burns, 121 
So. 113, 153 Miss. 392. 

19. Collier v. Goessling, 160 F. 604, 
87 C.C.A. 506 [cert den 30 S.Ct. 399, 
215 U.S. 596, 54 L.Ed. 342]. 

[a] Thus (1) where a list of lands 
struck off to the state contained fig- 
ures, between rerpen@icular lines, 
with nothing to indicate that the fig- 
ures stood for dollars and cents, the 
list was void, and did not operate to 
pass any title to the state. Collier 
v. Goessling, 160 F. 604, 87 C.C.A. 506 
[cert den 30 S.Ct. 399, 215 U.S. 596, 
54 L.Hd. 342]. (2) So, if the list did 
not separate the tax due the state 
from that due the county (Collier vy. 
Goessling, supra), (3) and did not 
specify the amount of éach tax (Col- 
lier y. Goessling, supra), it is void. 

20. Dennis v. Robertson, 96 S.E. 
802, 128 Va. 456. 

21. See statutory provisions. 

[a] In Mississippi Acts (1875) pp 
11-20 make the chancery clerk’s office 
the proper place to file the list of 
lands sold the state. Coltrane v. Cox, 
60 Miss. 537. 

22. See cases infra this note. 

[a]. In Mississippi (1) Code (1906) 
§ 4367, requiring a list of lands sold 
for taxes at special sale to be filed 
with the chancery clerk ‘immediate- 
ly,’ is not complied with by a filing 
thirty-four days after the sale (Fair- 
ley y. Albritton, 83 So. 801, 121 Miss. 
714), (2) since the word “immediate- 
ly” is used aS meaning as soon as 
practical under the circumstances 
(Fairley v. Albritton, supra). (3) 
Where land is sold for taxes and bid 
in by the state under Code (1906) § 
2933, requiring the filing of a list of 
lands sold the state before the first 
Monday in April thereafter, on the 
first Monday in April, it is not nec- 
essary to transmit lists of property 
struck off to the land commissioner 
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until the first Monday in April of the 
following year. K. C. Lumber Co. v. 
Moss, 80 So. 638, 119 Miss. 185. (4) 
So a sale of land to the state for tax- 
es held after 1908, when the time of 
sale was changed from March to 
April, is valid, despite Code (1906) § 
2933, although a list of the land sold 
was not transmitted to the land com- 
missioner until May. H. Weston 
Lumber Co. v. Durham, 69 So. 177, 109 
Miss. 362, 697. (5) Failure to comply 
with Code (1892) § 3815 invalidates 


the sale. Zingerling vy. Henderson, 18 
So. 432. 
[b] Im Tennessee (1) a sale of 


land by the trustee of a county to the 
treasurer of the state at a tax sale is 
void where such trustee fails to file 
on or before the first Monday of Sep- 
tember following, in the office of the 
clerk of the circuit court, a certified 
list of the land so sold by him, as re- 
quired by Acts (1897) p 34 ec 1 § 63. 
Harris y. Mason, 115 S.W. 1146, 120 
Tenn. 668, 25 L.R.A.N.S. 1011; Con- 
don v. Galbraith, 58 S.W. 916, 106 
Tenn. 14; Tax Title Cases, 58 S.W. 
259, 105 Tenn. 243. (2) In Such case 
the defect cannot be cured by the fil- 
ing of such list after the property 
has been sold to an individual pur- 
chaser. Harris v. Mason, supra; Con- 
don y. Galbraith, supra. 

23. See statutory provisions. 

24. De Forest v. Thompson, 40 F. 
375, 32 W.Va. 1 appendix; Querter- 
mone v. Walls, 67 S.W. 1014, 70 Ark. 

25. De Forest v. Thompson, 40 F, 
375, 32 W.Va. 1 appendix; Querter- 
natiae v. Walls, 67 S.W. 1014, 70 Ark. 
{a] In Mississippi (1) a sale of 
land to the state for taxes cannot be 
held void merely because it appears 
only in the obsolete records and was 
not brought forward under the abate- 
ment act (Acts [1875] p 11 ¢ 2) or the 
acts of 1880 (Acts [1880] p 88 ec 9) 
or 1890 (Acts [1890] p 16 ¢ 5), re- 
quiring compilation of lands claimed 
to be held by the state (Winton v. 
Day, 49 So.. 264, 96 Miss. 1), (2) since 
those acts did not cancel tax sales 
which were not listed in compliance 
therewith, unless the lands were omit- 
ted by, and with the advice of, the 
attorney-general, as required by Acts 
(1880) p 88 c 9 § 2 (Winton v. Day, 


supra). 

[b] Noting time of return.—Under 
some statutes it is imperative that 
the recorder shall note on the list or 
otherwise the time of return of the 
same. Fay v. Crozer, 156 F. 486; De 
Forest vy. Thompson, 40 F. 375, 32. W. 
Va. 1 appendix; State v. Harman, 50 
S.E. 828, 57 W.Va. 447; McCallister 
v. Cottrill, 24 W.Va. 173; Simpson v. 
Edmiston, 23 W.Va. 675; Barton vy. 
Gilchrist, 19 W.Va. 223. 

26. Leigh v. Trippe, 120 S.W. 972, 
SP eArk etait: 

[a] Separate records of sales to 
state and to individuals.—(1) A stat- 
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port fails to show that land sold the state was of- 
fered a second time befere being sold to the state 
is a mere irregularity not rendering the sale void,*® 
and lack of a date in the report of a sale to the 
state does not vitiate the sale.*° 
tions statutes provide that the list shall be prima 
facie evidence that the assessment and sale were 
legal and valid.*+ 

[§ 1674] 6. Second Sale 
Where: the state or municipality acquires a com- 
plete and absolute title by purchase at a tax sale, 
or by expiration of the time allowed for redemption 
from such sale, the land is not thereafter assessable 
for taxes of subsequent years ;?? 
assessed and is sold, the second sale passes no ti- 


In some jurisdic- 


for Other Taxes.* 


and if it is so 


ute requiring a record of all tax sales 
in a substantial book, to “record in a 
separate book’? each tract sold for 
taxes to the state, and to certify to 
the auditor of state a copy of each 
of such sale lists ‘‘as recorded in said 
book,” contemplates separate records 
of sales to individuals and sales to the 
state (Leigh v. Trippe, 120 S.W. 972, 
91 Ark. 117), (2) but not that the first 
record should contain a list of sales to 
the state (Leigh y. Trippe, supra), (3) 
nor that the record of sales to the 
state be kept in a separate book 
(Leigh v. Trippe, supra). (4) It is 
immaterial where the record is kept, 
if the clerk in fact keeps a’duly cer- 
tified record of the tax sales (Liddell 
v. Stone, 142 S.W. 506, 101 Ark. 328), 
(5) and it may be kept in the book 
wherein the record of delinquent tax- 
es is kept (Liddell v. Stone, supra). 

27. Leigh v. Trippe, 120 S.W. 972, 
91 Ark. 117. 

28. K. C. Lumber Co. vy. Moss, 80 
So. 638, 119 Miss.-185. 

29. Dumphey v. Auditor-Gen., 82 
N.W. 55, 123 Mich. 354. 

[a] Sufficiency of county treasur-. 
er’s report.— Where a county treasur- 
er’s report stated that parcels bid to 
the state at a tax sale were on the 
original offering for sale, but were 
passed over and reoffered before the 
close of the sale, and could not be sold, - 
it was not open to the objection that 
it did not show that such lands were 
ever offered for sale in their regular 
order. Burns vy. Ford, 82 N.W. 885, 
124 Mich. 274. . 


poe Corburn y. Crittenden, 62 Miss. 
31. See statutory provisions; and 


cases infra this note. 

[a] In Mississippi (1) under Code 
(1906) § 1983, where there was a valid 
existing law for the taxation and sale 
of land and a statute providing for 
taxation and sale which was subse- 
quently repealed and declared uncon- 
stitutional, it would be presumed that 
land sold to the state for taxes was 
assessed and sold under the valid ex- 
isting law. Mitchell v. Tubb, 65 So. 
216, 107 Miss. 221. (2) So, under the 
similar provision of Acts (1878) § 40, 
the list is admissible in evidence with- 
out evidence of assessment or adver- 
Siete Powers v. Penny, 59 Miss.. 

32. Muskegon Lumber’ Co. 
Brown, 51 S.W. 1056, 66 Ark. 539; 
Morrill v. Douglass, 17 Kan. 291; 
Board of Com’rs for Fifth Louisiana 
Levee Dist. v. Concordia Land & Tim- 
ber Co., 74 So. 921, 141 La. 247;. Con- 
necticut Mut. L. Ins. Co. v. Wood, 74 
N.W. 656, 115 Mich. 444, But see 
Reinach v. Duplantier, 15 So. 13, 46 
La.Ann. 151 (holding that, although 
land had been forfeited to the state, 
oe cons be sold under St. [1888] No. 


0). 
[a] Rule stated.—(1) Where prop- 
erty has been adjudicated to the state, 
and not redeemed within the time and 


Vv. 


*By PHILIP H. CRAWFORD JR. (§§ 1674-1679). 


For later cases, developments and changes in the law see Annotations, same title and section number. 


- 


§§ 1674-1675] 


tle,** however, if the prior sale and certificate were 
void, the mere fact that a form of sale had been 
gone through with, and a formal certificate issued, 
would not prevent acquisition of a valid sale cer- 
tificate for a succeeding year.’ Where the orig- 
inal purchase is regarded as vesting in the state or 
municipality no more than a lien or right to hold 
the lands for redemption, it is not in any way af- 
fected by a second assessment and sale,*> but as 
taxes on such land become delinquent, the lien, ev- 
idenced by the certificate is augmented by operation 
of law*® and a second sale has been held unauthor- 
ized.8* 

State estopped to impeach title. Where lands 
have been sold for taxes, the state cannot impeach 
the title by a resale of the land for taxes due and 
unpaid for prior years.*8 

[§ 1675] 7. Waiver or Abandonment of Purchase. 
A second sale of land purchased by the state or a 
municipality at a tax sale, and to which it has ac- 
quired complete and absolute title, for taxes sub- 
sequently assessed, has been considered as a waiver 
and relinquishment of all rights or title acquired 
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that the fact that it had been-sold was not known 
to the assessors,*® but where a statute did not pro- 
hibit annual sales, but merely made them unneces- 
sary, sale to a municipality itself for subsequent 
taxes was held not to be a waiver of the lien of a 
prior sale to the municipality.*: However, where 
the state continued to assess land after a tax sale 
to the former owner and his grantee, it was held 
that it did not renounce its title as purchaser at the 
tax sale, or estop itself from setting up such title 
against the former owner or his assigns, where such 
owner was not in actual possession of the land at 
the time of the tax sale and the continued assess- 
ment to him.4?, Where a former owner of land sold 
to the state for taxes granted such lands to a rail- 


‘road company by a deed containing conditions sub- 


sequent providing for forfeiture in ease the railroad 
should not be built, the state’s title did not pass to 
the railroad company, and no title passed to it which 
could revert to the former owner for breach of the 
conditions subsequent, under a statute providing 
merely for remission of taxes and leaving the title 
where it was, where it was not shown that the state 


by the state or municipality,*® unless it is shown 


in the manner provided by .statute, 
taxing officers of the state are with- 
out power to assess and sell such 
property as belonging to the former 
owner or to any other person. Board 
of Com’rs for Fifth Louisiana Levee 
Dist. v. Concordia Land & Timber Co., 
74 So. 921, 141 La. 247. (2) Lands 
sold to the state for nonpayment of 
taxes under an overdue tax decree are 
the property of the state, and not sub- 
ject to taxation while so owned. 
Muskegon Lumber Co. v. Brown, 51 
S.W. 1056, 66 Ark. 539. 

33. Ark.—Neal v. Wideman, 26 S. 
W. 16, 59 Ark. 5. 

Kan.—Morrill v. Douglass, 17 Kan. 
291. 

Ky.—Bradford v. 5 S.W. 
555, 9 Ky.L. 586. 

Minn.—F. H. Wellcome Co. v. Mar- 
shall County, 219 N.W. 545, 174 Minn. 
431. 

N.Y.—Wells v. Johnston, 63 N.E. 
1095, 171 N.Y. .324- 

Va.—Glenn v. Brown, 38 S.E. 189, 
99 Va. 322. 

W.Va.—State v. Garnett, 66 S.E. 98, 
66 W.Va. 106. 

[a] County while holding legal 
certificate issued to it upon a valid 
tax sale could not again become the 
purchaser of the same land at a sale 
for taxes levied subsequent to the 
first purchase. Morrill y. Douglass, 
17 Kan. 291. 

[b] Inclusion of land bid in by the 
state at a delinquent tax sale and not 
assigned or redeemed in a subsequent 
delinquent tax sale invalidates cer- 
tificates issued pursuant to the latter 
sale. F. H. Wellcome Co. v. Marshall 
County, 219 N.W. 545, 174 Minn. 431. 

[ec] Estoppel.wWhere the _ state 
owning land under a sale for taxes 
thereafter sells it for nonpayment of 
taxes subsequently assessed, it is es- 
topped to sell the land under its title 
acquired by such former tax pur- 


Walker, 


chase. State v. Garnett, 66 S.E. 98, 66 
W.Va. 106. 
34. Morrill v. Douglass, 17 Kan. 


291; Celtic Land & Improvement Co. 
v. L. N. Dantzler Lumber Co., 110 So. 
438, 144 Miss. 529. 

[a] Rule applied where the sale of 
land to the state for taxes was void 
because of a defect in the assessment 
of taxes thereon. Celtic Land & Im- 
provement Co. v. L. N. Dantzler Lum- 
ber Co., 110 So. 438, 144 Miss. 529. 

35. Me.—Hodgdon y. Wight, 36 Me. 
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Minn.—Countryman vy. Wasson, 80 
N.W. 973, 81 N.W. 213, 78 Minn. 244; 
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} Berglund v. Graves, 75 N.W. 118, 72 


Minn. 148. 

N.Y.—Raquette Falls Land Co. v. 
International Paper Co., 87 N.Y.S. 
1146, 94 App.Div. 609 [aff 73 N.E. 
1131, 181 N.Y. 540]; People v. Buf- 
falo, 68 N.Y.S. 409, 33 Misc. 170 [aff 
cf N.Y SS. 1145) 63. App Div. 563). 

N.D.—State v. Burleigh County, 212 
NW} 217,55; N.D. 2. 

Tex.—Traylor v. State, 46 S.W. 81, 
19 Tex.Civ.App. 86. 

36. State v. Burleigh County, 212 
N.W. 217, 55 N.D. 1. 

[a] Rule applied in case of invalid 
sale.—Since the procedure under Gen. 
L. c 60 §§ 37, 64, 68-70, 78, 84, in case 
of a supposedly defective tax title, 
confers on the city or town the means 
whereby it may secure valid title to 
the estate described in the tax deed 
held by it and as a receipt of the col- 
lector’s deed and allowance to him of 
the amount of the tax, interest, and 
charges, constitutes ‘purchase’ of 
real estate sold for taxes within the 
meaning of § 61, a deed: received is 
prima facie valid until its invalidity 
is established at a hearing to foreclose 
the right of redemption under §§ 68 
and 70, and hence there is no occasion 
for a second sale of the property for 
unpaid taxes where the first deed is 
invalid. Landers y. City of Boston, 
165 N.E. 676, 267 Mass. 17. 

37. Landers v. City of Boston, su- 
pra. 

38. Minnesota Debenture Co. v. 
Scott, 119 N.W.-391, 106 Minn. 32; 
Gates v. Keigher, 108 N.W. 860, 99 
Minn. 138; State v. Camp, 82 N.W. 
645, 79 Minn. 343. 

39. U.S.—Murphy v. Packer, 14 S. 
Ct 636,152 U.S. 398, 380 Ld. 489; 
Clarke v. Strickland, 5 F.Cas.No. 2,- 
864, 2 Curt. 439. 

Fla.—Orlando v. Giles, 40 So. 834, 
51 Fla. 422. 

La.—Sunset Realty & Planting Co. 
v. Fortier, 119 So. 909, 10 La.App. 2. 

Miss.—Sigman y. Lundy, 6 So. 245, 
66 Miss. 522. 

N.J.—Smith v. Specht, 42 A. 599, 
58 N.J.Hq. 47. 

N.D.—McHenry v. Kidder County, 
79 N.W. 875, 8 N.D. 413. 

Pa.—Schreiber v. Moynihan, 47 A. 
851, 197 Pa. 578. 

Tex.—League v. State, 57 S.W. 34, 
93 Tex. 553 [aff 22 S.Ct. 475, 184 U.S. 
156, 46 L.Ed. 478]. 

40. Tensas Delta Land Co. v. 
Fleischer, 62 So. 129, 1382 La. 1021; 
Gamble y. Central Pennsylvania Lum- 


released the lands.** 


A state officer, by exercising 


berCo., 74 A. 695-225 Pa. 288: 

[a] Tlustration.—Where there 
was nothing to show that county com- 
missioners in assessing and collect- 
ing taxes on land returned by a town- 
ship assessor knew that such land 
was a part of a warrant sold for taxes 
situated in another township, they 
discharged their duty in regularly as- 
sessing it and collecting the taxes 
thereon, and were not called upon to 
satisfy themselves as to the accuracy 
of the return, and there was no basis 
for the claim that the commissioners 
had abandoned their title acquired by 
purchase at a tax sale for the reason 
that after such purchase, they con- 
tinued to assess and to collect taxes 
on the land. Gamble vy. Central Penn- 
er lvania Lumber Co., 74 A. 69, 225 Pa. 


[b] Assessment in wrong name.— 
The fact that the property of one per- 
son was assessed in the name of an- 
other after its adjudication to the 
state for nonpayment of taxes did not 
operate to deprive the state of its 
right to the property and to the ben- 
efit of the heirs of the first-named 
person. Tensas Delta Land Co. v. 
Fleischer, 62 So. 129, 132 La. 1021. 

41. Macginnis v. Borough of Ruth- 
erford, 63 A. 16, 73 N.J.Law 287. 

42. Quaker Realty Co. v. Purcell, 
64 So. 894, 184 La. 1022 [error dism 
36. S.Ct. 283,239 U.S. 635, €0 L.Ed. 
479] (the collection of taxes from a 
person claiming to be the owner of 
property will not estop the state and 
its transferee, where the claimant 
does not show that he has been in 
actual physical possession while the’ 
property was being improperly as- 
sessed to him); Quaker Realty Co. v. 
Labasse, 60 So. 661, 131 La. 996, Ann. 
Cas.1914A 10738. ; 

[a] Payment by purchaser.—(1) 
Where, after property was sold to the 
state for taxes, the state continued 
to assess the property in the name . 
of the former owner, and the tax thus 
assessed was paid by the purchaser 
from the state, the continuing thus to 
assess did not operate aS a waiver 
of the first sale, having the effect of 
reinstating the title in the former 
owner. Lavedan y. Choppin, 44 So. 
886, 119 La. 1056. (2) A sale is not 
invalidated by payment of taxes as- 
sessed in the name of ‘the original 
owner of the land by the holder of the 
tax title after purchase by the state. 
Codifer v. Aztec Land Co., 6 La.A. 
(Orleans) 214. 

43. Buchanan yv. St. Louis & M. R. 
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his authority to cancel tax sales for certain preced- 
ing years and by applying for a new decree and 
proceeding to a sale thereunder, destroys the effect 
of the sales for those years and the character of the 
lands as state tax lands.*4 

Release by express declaration of statute. Under 
a statute declaring that the state would abandon 
all claim under preceding taxes to it on the con- 
dition that. the owners of the land would pay state, 
county, and district taxes for a certain year, pay- 
ment of taxes for such year was a satisfaction of 
all taxes due the state, and by such statute the 
state released its claim to any title in these lands.*° 
A municipal corporation which has acquired ab- 
solute title through a sale to it may, by acceptance 


of the terms of a statute providing for the enforce-, 


ment of the taxes due thereon, consent to the con- 
version of such title into a lien.*® 

[§ 1676] 8. Resale or Other Disposition of Land*7 
—a. In General. Where, under the statutes, the 
state acquires an absolute title to the land sold 
to it, it may dispose of it in any manner it may 
choose.*8 Thus, where the statute so provides, it 
may be disposed, of at private sale,*® or at a public 
sale,>° or it may be made subject to homestead en- 
try.°. Under other systems for the collection of 
taxes the state proceeds by way of a suit to subject 
the land to sale for the benefit of the school fund.>? 
By express statutory authority, the state may main- 
tain a bill in equity to sell for taxes land bought 
in by revenue collectors under laws authorizing 
such purchase,®? and a court of equity, without ex- 
press statutory authorization, it has been held, has 
jurisdiction to entertain a bill for a sale, free from 
redemption of lands bid in by the state, county or 


municipality for taxes and costs where no others, 


Co., 258 F. 698, 165 C.C.A. 292 (Acts 
[1868-1869] p 130; Acts [1873] p 172). 


44. Morse v. Auditor-Gen., 107 N. [a] 
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Gen., 95 N.W. 732, 133 Mich. 569. 
52. See cases infra this note. 
Parties.—(1) 
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bid. 

Status as tax sale. While it has been held that 
a sale of property at public auction as belonging 
to the sale is not strictly a tax sale,®° it has been 
held that a resale by a county of land purchased 
at a tax sale for want of other bidders is in legal 
effect such a sale.*° 

Validity of statutes. The validity of a statute 
authorizing the resale of land bid in by the state, 
county, or other governmental agency for less than 
the sum represented by the general taxes has been 
sustained:57, A statute is not invalid because under 
its operation the state may sell and convey title to 
land for an amount in excess of that upon payment 
of which the owner of the land was entitled to 
redeem it before the sale.°§ 

Duty to sell. 
collector may sell land adjudicated to the state for 
taxes is not mandatory.®® On the other hand, where 
the provisions of the statute as to the sale of land 
acquired by a county have been fully complied with, 
the county cannot disaffirm the sale.°® An errone- 
ous certificate that no taxes were delinquent may be 
a statutory ground for withholding a conveyance.*? 

Land which may be sold. The question of wheth- 
er the state has acquired the right to sell must be 
determined by the proceedings prior to the deliv- 
ery of the deed by the tax collector to the state 
pursuant to the original tax sale.°? Under a stat- 
utory authorization to dispose of lands bid in for 
the state, a certain number of miles of railroad 
apportioned to a county and bid in for the state 
at a tax sale may be sold as other lands.®? 

Compliance with statutory requirements. Statu- 
tory provisions for the resale of land sold to the 
state, county, or municipality must be substantially 


(Tenn.) 448; Cason v. Newsom, 8 
Heisk. (Tenn.) 446. 


, wane % i 
oh 
wa) 


A statutory provision that a tax — 


W. 317, 143 Mich. 610. 
45. Paepcke-Leicht Lumber Co. v. 
Savage, 101 So. 709, 137 Miss. 11. 

46. Memphis v. Looney, 9 Baxt. 
(Tenn.) 130. 

47. Assignment of certificate of 
sale see infra § 1909. 

Resale after: ” . 

Forfeiture of land see infra § 2216. 
After deed found invalid see infra 
§ 1896. N : 

After sale set aside see supra § 1650. 

48. Merchants’ Trust Co. v. 

Wright, 118 P. 517, 161 Cal. 149; Fox 
we Wright, 93. P: 21005; 11.52% «Cal.» .59* 
Bank of Lemore v. Fulgham, 90 P. 
936, 151 Cal. 234. ’ 
' [a] Particular statutes construed. 
—A statute authorizing the state to 
sell and convey lands acquired by it 
at a tax sale is not affected by a sub- 
sequent statute relating to the en- 
forcement of payment of taxes, and 
extending the time for payment in 
certain counties. State v. Halden, 78 
N.W. 16, 75 Minn. 512. 

49. Muirhead v. Sands, 69 N,W. 
826, 111 Mich. 487. 

[a] Private sale of state bid be- 
fore the expiration of the period for 
redemption, where lands had been 
bid off to the state for state taxes, 
was within provision of a statute pro- 
viding that any person might pur- 
chase any state tax land by paying 
the amount bid therefor, with inter- 
est, and taxes due. Muirhead v. 
Sands, 69 N.W. 826, 111 Mich. 487. 

50. Leathem & Smith Lumber Co. 
v. Nalty, 33 So. 354, 109 La. 325. 

51. Morse vy. Auditor-Gen., 107 N. 
W. 317, 143 Mich. 610. 

[a] State may waiver forfeiture 
of homestead.—Semer vy. Auditor- 


; Where a_ suit 54. State v. Duncan, 3 Lea (Tenn.) 
is brought by the state to subject] 679. j 
land to sale, the state’s title being 55. Leathem & Smith Lumber Co. 


derived from a tax sale made in the 
name of a former owner, but after 
he had conveyed the land to another 
whose title is of record, such grantee 
is a necessary party. Jenkins v. Kir- 
by, 111 S.E. 307, 90 W.Va. 436; Neal 
v. Wilson, 92 S.E. 136, 79 W.Va. 482. 
(2) Where land purchased by the 


; state for taxes has not been redeemed 


by the owner within the statutory 
period, the owner is not a necessary 
party as his title is gone. De Forest 
v. Thompson, 40 F. 375, 32 W.Va. 1 
appendix. (3) Former owner or 
claimant of land, having a right of 
redemption, and whose claim is dis- 
closed by the records of the clerk’s 
office, is a “known claimant,” within 
the meaning of a statute providing 
that, in a proceeding to sell the state’s 
lands, the former owner, and ‘all per- 
sons claiming title to or interest in 
any such lands shall also, as far as 
known, be made defendants therein,” 
and failure to serve such claimant 
with notice rendered the sale void, 
unless he voluntarily comes into the 
suit by petition. Neal v. Wilson, 
supra. 

[b] Dismissal of suit to sell.—A 
suit brought by the state to sell land 
purchased by the state at a tax sale 
was properly dismissed when it ap- 
peared that the party in whose name 
the land was assessed with the taxes 
for which the delinquent sale was 
made had, before such assessment, 
conveyed away the whole of the land 
to other parties, to whom it was reg- 


ularly transferred upon the land 
books. State vy. Amey, 110 S.H. 185, 
89 W.Va. 680. 

53. Webb v. Miller, 8 MHeisk. 


v. Nalty, 33 So. 354, 109 La. 325. ‘ 

56. Shelton v. Klickitat County, 
277 P. 839, 152 Wash. 193. 

57. State v. Board of Commission- 
ers of Cascade County, 296 P. 1, 89 
Mont. 37. 

58. Chapman vy. Zobelein, 124 P. 
1021, 19 Cal.App. 132 [aff 35 S.Ct. 518, 
237 U.S. 135, 59 L.Ed. 874]. 

59. Gamet’s Estate v. Lindner, 106 
So. 22, 159 La. 658. 

60. Cary.v. Morton County, 223 N. 
W. 928, 57 N.D. 700. 

61. Hand v. Auditor-General, 71 N. 
W. 160,'112 Mich. 597. 

[a] Right to withhold conveyance. 
—Under a statute providing that, 
whenever any lands returned to the 


office of the auditor general shall have | 


been sold for taxes, if such omcer dis- 
covers before a conveyance thereof 
that the proper officer has given a cer- 
tificate that no taxes were charged 
against the land, he shall withhold a 
conveyance thereof, the auditor gen- 
eral was warranted in refusing to con- 
vey to the bidder where it appeared 
that the owner had written to the 
county treasurer to ascertain the 
amount of his taxes, and on receiving 
a reply stating that the taxes on all 
his property were paid, except on a 
particular tract, upon which a speci- 
fied amount was due, and forwarded 
such amount to the treasurer within 
the time allowed by law. Hand yv 
Be ners 71 N.W. 160, 112 Mich 

62. Chapman v. Zobelein, 92 P. 188, 
152 Cal. 216. 

63. 
112 Ala. 123. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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complied with.¢¢ The sale must be made by the 


officer designated by statute®® at 


in the manner prescribed,**? and the application to 
purchase, where provided for by statute, must be 
Where the application 
to purchase is insufficient, an injunction will lie to 
prevent further proceedings thereon ;*® 
plainant must have a right or title more than the 
mere right of redemption provided by the statute.7° 

_Terms of sale and payment. Under a statute pro- 
viding for the sale of real estate purchased by the 
state at a delinquent tax sale, but which failed to 
stipulate any time at which such land should be paid 


in compliance therewith.*8 


64 U.S.—Begole v. Bigelow, 213 F. 
401, 180 C.C.A. 37; Bannon y. Burnes, 


39 F. 892. 
Cal. Buck. v. Canty, 121 P. 924, 
162 Cal. 226; Shook v. Baird, 267 P. 


340, 91 Cal.App. 549. 

Miss.—Byrdad vy. Dickson, 120 So. 562, 
152 Miss. 605. 

Nev.—Lyon County v. Ross, 50 P. 
1, 24 Nev. 102. : 

Va.—Dennis v. Robertson, 96 S.E. 
802, 123 Va. 456. 

[a]: Heirs of owner could question 
sale of property bought by the state, 
at a sale thereof by a state official, 
for his failure to comply with the law 
authorizing such sale. Graham _v. 
Murphy, 52 So. 277, 126 La. 210. But 
see Stockbridge v. Martin, 110 So. 828, 
162 La. 601 (holding that the statute 
governing sale by village of land held 
by it for nonpayment of taxes was 
directory). 

_[b] Necessity of ordinance for 
municipal sale.—Under a statute au- 
thorizing a municipality to dispose of 
land acquired at a tax sale in any 
manner that may be prescribed by or- 
dinance, it is essential that ordinances 
be passed prescribing the terms and 
conditions under which such lands 
may be sold, and where a municipal- 
ity undertook to sell such lands with- 
out an ordinance therefor, the convey- 
ance was void. Byrd v. Dickson, 120 
So. 562, 152 Miss. 605. 

65. See statutory provisions; 
cases infra this note. 

[a] Tax collector has no authority 
to resell property sold to a city for 
delinquent taxes where not expressly 
authorized and where the city charter 
gives no authority to any officer or 
body to direct or make a Sale of the 
property, however acquired, which is 
owned by the city except the common 


and 


council. Shook v. Baird, 267 P. 340, 91 
Cal.App. 549. 
[b] Bevenue agent as being au- 


thorized to sell land bid in by state. 
Seve v. Mills,. 244 S.W. 291, 196 Ky. 
122. 

[ce] Commissioner of finance and 
taxation, with approval of governor 
and attorney general, may sell and 
eonvey lands purchased by state at 
delinquent tax sales. Williams v. 
Reynolds, 22 S.W.(2d) 234, 160 Tenn. 
P34 

{d] State auditor of public ac- 
counts.—Where lands sold to _ the 
state and a county are unredeemed, al- 
though the county and taxing district 
may own such lands jointly with the 
state, neither the county nor taxing 
district can sell and convey the lands 
nor their respective interest therein 
where the state auditor of public 
accounts, acting through a revenue 
agent, alone, has authority to sell and 
convey such lands. Brown’s Ex’r v. 
Green, 211 S.W. 860, 184 Ky. 300. 

[e] County board.—Gen. St. (1901) 
§§ 7659-7661, relating to the sale of 
jand for delinquent taxes, § 7661 of 
which provides that all the lands bid 
off by the county for taxes shall be 
held until three years from the sale, 
subject only to the owner’s right to 
redeem, and if at the end of: three 
years the lands shall not have been 
redeemed, the board of county com- 
missioners shall dispose of them un- 
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the time®® and 


but com- 


der the general provisions of the law, 
and lands are bid off by the county 
thereunder, the county commissioners 
may dispose of them for less than the 
legal charges against them, or they 
could be convéyed to any person, who 
offers to pay legal charges due there- 
on, without the intervention of the 
county commissioners. Branstool v. 
Gibson, 107 P. 770, 82 Kan. 59. 

([f] General power.—An act ena- 
bling county commissioners to sell 
real estate they may acquire and to 
make deeds therefor does not intend to 
apply to real estate bought in by such 
commissioners when sold for nonpay- 
ment of taxes. Walker v. Bergbigler, 
56 A. 963, 207 Pa. 427. 

66. Begole v. Bigelow, 213 F. 401, 
130.C.C.A. 87. 

[a] Sale within statutory period. 
—Under a statute providing that the 
auditor general should furnish an an- 
nual list of state tax lands remaining 
unsold for five or more years, which 
should be offered at the next tax sale, 
a sale of lands listed within less than 
five years from the time they were bid 
in by the state was void. Begole v. 
Bigelow, 213 F. 401, 130 C.C.A. 37. 

[b] Time of accepting application 
to purchase.—Where lands had been 
sold to the state for delinquent taxes, 
a sale thereof to an individual pur- 
chaser was not void because the audi- 
tor general received the purchaser’s 
application during the progress of the 
annual tax sale in the county where 
the land was located, for a suceeding 
year, which application the auditor 
general held until after the county 
treasurer had filed his report of such 
tax sale containing the taxes of that 
year, after which the application was 
aecepted. McDonald v. Miller, 127 N. 
W.., 262,.162 Mich. 81. 

{[c] ime discretionary.—Under a 
statute authorizing a sale whenéver 
directed by the comptroller and no- 
ticed by the tax collector, the original 
owner has no right that the land be 
sold or not sold on some particular 
day. Young vy. Patterson, 99 P. 552, 
9 Cal.App. 552. 

[ad] “At any time.’—Under a stat- 
ute providing fora resale at any time, 
a reasonable time is meant, that is, 
so much time as is necessary under 
the circumstances. State v. Board of 
Com’rs of Cascade County, 296 P. 1, 
89 Mont. 37. : 

67. Grays v. Mills, 244 S.W. 291, 
196 Ky. 122; Lyon County v. Ross, 
50 P. 1; 24 Nev. 102, 112. 

[a] Necessity of public sale.—(1) 
Where a state revenue agent was au- 
thorized to sell lands purchased by 
the state only at public sale, a private 
sale was invalid. Grays v. Mills, 244 
S.W. 291, 196 Ky. 122. (2) Unau- 
thorized private sale by auditor of 
lands sold for taxes and purchased 
by state and county is not valid as 
a conveyance of title. Grown’s Ex’r 
v. Green, 211 S.W. 860, 184 Ky. 300. 

68. See cases infra this note. 

[a] Jurisdiction to entertain.— 
Where a statute authorized persons 
desiring to purchase delinquent land 
to file an application with the clerk 
of a certain court of the city wherein 
the land was situated, where land was 
returned delinquent, and was pur- 
chased by the state, but was subse- 
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for, it was presumed that cash sales: were contem- 
plated,** and where it has become a settled policy, 
cash must accompany the application to purchase.?? 
Where payment is made otherwise than as provided 
by statute by one purchasing from the state lands 
bid in by it at a tax sale, he acquires no title.7? 
Right to assert invalidity. When property hay 
passed absolutely to the state for taxes, the original 
owner is not concerned in, the legality of tax sales 
subsequently made.*4 
plaintiff claiming under the state against a defend-. 
ant who had title by adverse possession, defendant 
was without standing to raise the question that the 


In a petitory action by a 


quently attached to a city where it 
was thereafter assessed for taxation 
as a part of the city, the stipulated 
court of such city had jurisdiction to 
entertain a petition for the purchase 
of the land. Wright v. Carson, 66 S.E. 
37, 110 Va. 498. 
_ [b] Statement of name of person 
in whose name land stands at time of 
application to purchase and in whose 
name the land stood at the date of 
purchase by the state held sufficient. 
Lewis v. Coons, 31 S.E. 904, 96 Va. 506. 
{[c] Statement of amount which 
applicant would pay must specify in- 
terest when the statute includes it. 
Baker v. Briggs, 38 S.E. 277, 99 Va. 


360; Lewis v.Coons, 31 S.E. 904, 96 
Va. 506. 
[d] Inclusion of two tracts -.of 


land.—Where two tracts of land stand 
on the commissioner’s book in the 
name of the same person, both at the 
date of the sale to the state and at the 
date of an application to purchase, 
both may be included in, and pur- 
chased on, the same _ application. 
Nid iter v. Dennis, 202 F. 667, 121 C.C. 

69. Baker v. Briggs, 38 S.E. 277, 
99 Va. 360. Z 
Baker v. Buckner, 38 S.E. 280, 
99 Va. 368. 

Restraining tax sale generally see 
supra §§ 1583-1591. 

71. Brooke y. Turner, 30 S.E. 55, 
95 Va. 696. 

[a] Reason for rule.—‘It would 
be unreasonable to attribute to the 
legislature, contrary to the very pur- 
pose it had in view of providing a 
method for the certain and speedy col- 
lection of the unpaid taxes and levies, 
the deliberate intention to postpone 
their payment by a sale of the land 
upon an indefinite credit.” Brooke v. 
Turner, 30 S.BH. 55, 56, 95. Va. 696. 

72. Brooke v. Turner, supra. 

[a] “In view of the ambiguous na- 
ture of the act, it is to be construed in 
the light of the established policy of 
the state, and, while such policy 
would not prevail over a clear and dis- 
tinct enactment instituting a differ- 
ent policy, it should go far to explain 
any equivocal words or doubtful pro- 
visions.” Brooke v. Turner, 30 S.E. 
55, 57, 95 Va. 696. 

73. Wynn v. Stone, 13 So. 669, 69 
Miss. 80, 

[a] ‘ Bhus an act which permitted 
the state auditor to receive bonds and 
coupons of a district, issued by such 
district in payment for taxes accruing 
prior to a certain date, by necessary 
implication prohibited such bonds and 
coupons from being thereafter re- 
ceived for taxes, and hence one who 
purchased land held by the state at 
a tax sale acquired no title when he 
gave bonds and coupons of the dis- 
trict in payment for state and county 
taxes due on such land. Wynn vy. 
Stone, 13 So. 669, 69 Miss. 80. 

74. Quaker Realty Co. v. Purcell, © 
64 So. 894, 1384 La. 1022, 1027. {error 
dism 36 S.Ct. 283, 239 U.S. 635, 66 
L.Ed. 479]; Maisonneuve v. Dalferes, 
70 So. 500, 138 La. 527; Baldwin Lum- 
ber Co. v. Dalferes, 70 So. 493, 138 La. 
507; Gouax v. Beaullieu, 49 So. 285, 
123 La. 684; Sunset Realty & Planting 
Co. v. Fortier, 119 So. 909, 10 La. 


App. 2. 
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transfer from the state to plaintiff was invalid be- 
cause the forms of law were not complied with, 
since such transfer as to defendant was res inter 


alios acta.7> 
Interest of owner after resale. 


which taxes were unpaid was conveyed to a town, 
the interest of the owner after its sale as unredeemed 
land was in the surplus remaining after proper de- 
ductions for unpaid tax assessments, interest, and 


charges.7® 
[$ 1677] b. Notice. 


Statutes providing for the 
resale or other disposition of land acquired at tax 
sales by states, counties, or municipalities frequently 
contain provisions as to the notice to be given there- 


TAXATION 


[§§ 1676-1677 


of the land sold a better opportunity to redeem."® 
Requirements of this character must be complied 
with,7® as, for example, with reference to the mat- 


ters which must be contained in the notice,®® as to 


Where land on 


the’ posting thereof,*! as to the mailing thereof to 
the person to whom the land was last assessed at his 
last known post-office address,*? as to the order 
for publication,®® as to the newspapers in which 
‘notice shall be published,** as to the time at which 


publication shall begin,*® as to the length of publi- 


of,77 the purpose being to afford the former owner 


75. Wall v. Rabito, 70 So. 531, 138 
La. 609. 
76. Welch v. Haley, 112 N.E. 860, 


224 Mass. 261 (St. [1909] ¢ 490 pt 2 
8 


68). 

; Right of owner to surplus see supra 

1641. 

77. See statutory provisions; 
eases infra this section. 

[a] Applicability of general stat- 
ute.—(1) An act relating to publica- 
tion of notice’of an application by 
county commissioners for sale of 
county property does not apply to a 
sale of lands purchased by the com- 
missioners at a tax sale. Davis v. 
Beers, 12 Pa.Dist. 434. (2) Under a 
statute empowering county commis- 
sioners to sell any property belonging 
to the county at public auction after 
at least thirty days’ notice, and un- 
der a further provision that the title 
to any land bid in by the county at 
a tax sale shall vest in the county and 
state, if not redeemed, property thus 
acquired could be sold only by the 
commissioners at a public auction 
after thirty days’ notice. Lyon Coun- 
ty v. Ross, 50 P. 1, 24 Nev. 102. 

[b] As to individual buyer.— 
Statutory notice to the owner or pos- 
sessor is required only on sales of 
property acquired by the county at 
tax resale, and not on resale to an 
individual buyer (Comp. St. [1921] § 


and 


9745). Wilson v. Levy, 282 P. 679, 140 
Okl. ‘ ; 

78. Buck v. Canty, 121 P. 924, 162 
Cal. 226; Jenks v. Wright, 61 Pa. 
410. 

79. Graham v. Murphy, 52 So. 277, 
126 La. 210; State v. Cannon, 11 So. 


86, 44 La.Ann. 734; Coleman-Nelson 
Gasoline Co. v. Montgomery, 3 P.(2d) 
829, 151 Okl. 286. 

[a] Second notice.—A statute re- 
quiring publication of notice of lands 
bid in by the state and remaining un- 
redeemed and which will be offered 
for sale at the time and place desig- 
nated for regular tax sales did not 
intend to give an owner whose lands 
had been previously sold under due 
notice a second notice before his 
period of redemption had expired. 
Garner v. Wallace, 76 N.W. 758, 118 
Mich. 387. 

[b] “Reasonable notice” of a sale 
by a county of realty acquired at tax 
resale is such notice as is required by 
statute in that character of proceed- 
ing. Coleman-Nelson Gasoline Co. v. 
Montgomery, 3 P.(2d) 829, 151 Okl. 
286. 

80. Wilkinson v. 
178, 98 Okl. 93. 

[a] Name of record owner.—(1) A 
notice containing merely the name of 
a record holder under a deed from 
strangers to the title is insufficient. 
Wilkinson v. Gibbons, 224 P. 178, 98 
Okl. 98. (2) A notice which shows 
the property in the name of one who 
was not the last owner as shown by 
the record is insufficient. Adams vy. 
> ica Ae Heirs, 224 P. 692, 98 Okl. 


[b] Description of property.— 
Failure of notice and report of sale 


— 


Gibbons, 224 P. 


eation,’® as to the number of insertions*’ and other 
sufficiency of publication,®® as to the statement In 
the notice of the amount for which sale shall be 
made,®® and as to search and inquiry for former 


to contain a description of the lot]; provision is made for a case in which 


sold is fatal, although the owner was 
assessed with no other land in the 
particular year, Dennis v. Robertson, 
96 S.E. 802, 123 Va. 456. 

81. Snidow v. Montana Home for 
the Aged, 292 P. 722, 88 Mont. 337. 

[a] Place of posting.—Posting of 
the notice of the county’s sale of 
property acquired under tax deed ona 
billbdard in the courthouse lobby and 
a billboard on the outside was but one 


posting. Snidow v. Montana Home 
FS the Aged, 292 P. 722, 88 Mont. 

82. Davis v. Peck, 132 P. 438, 165 
Cal. 3535 Buck? vy. (Canty,- 121) -P:-'9274, 
162 Cal. 226; Wright v. Anglo-Cali- 


fornian Bank, 119 P. 651, 161 Cal. 500; 
Smith _v. Boston, 119 P. 91, 161 Cal. 
341; Brady v. Bostwick, 132 P. 472, 
21 Cal.App. 526. 

[a] Length of notice.—(1) Where 
the statute contains no provision as 
to the time, notice should be mailed as 
long before the sale as is equivalent 
to the period required for notice by 
publication. Healton y. Morrison, 124 
P. 240, 162 Cal. 668. (2) So mailing 
must be at least three weeks before 
sale. Rudell v. Collins, 163 P. 204, 
174 Cal. 363; Healton v. Morrison, 
supra; Maddock v. Brown, 149 P. 776, 
27 Cal.App. 290. 

[b] Address shown on last assess- 
ment is, in the absence of other in- 
formdtion, the address to which notice 
of resale should be mailed. Camp- 
bell v. Moran, 119 P. 89, 116 Cal. 325. 

[c] Where name is not on assess- 
ment roll, mailing of notice is not re- 
quired. Healton v. Morrison, 124 P. 
240, 162 Cal. 668. , 

[ad] Where property has been sold 


to state, and, after the lapse of a. 


period of years, the tax collector at- 
tempted to resell it, notice to the per- 
son in whose name the land was last 
assessed before sold to the state, 
which is returned undelivered, is in- 
sufficient where no notice was mailed 
to another person in whose name the 
land was assessed before the later 
attempted sale. Campbell vy. Moran, 
LTS PPA Sosnleler Cale oaos 

[e] Search of prior assessment 
books for address.—Where a tax col- 
lector was required, before selling for 
the state land sold it for taxes, to 
mail a copy of the notice of such sale 
to the person to whom it was last as- 
sessed at his last known address, he 
was not excused for failure to do so 
on the ground that the address of 
such person was unknown, even if it 
was not given in the assessmént book 
for the year of such last assessment, 
the person to whom the land was as- 
sessed being the same one to whom 
it was assessed for the year, for the 
taxes for which it was sold for the 
state, and his address being given 
in the assessment book for that year, 
and under a further requirement 
which imposed upon the collector the 
duty of making a search of the as- 
sessment books for addresses. Smith 
v. Furlong, 117 P. 527, 160 Cal. 522. 


[f] Deceased owner.—Where no 


the owner has died, notice mailed to 
such owner and received by his execu- 
tor is ineffective to bar the rights of 
the heirs. Begole v. Bigelow, 213 F. 
401, 130 C.C.A. 37. 

[g] Receipt of notice.—In the ab- 
sence of further provision in the stat- 
ute, the duty of the tax collector is 
discharged when he mails the notice 
in time, addressed and registered. 
Healton v. Morrison, 124 P. 240, 162 
Cal. 668. 

83. Wilder v. Dennis, 202 F. 667, 
L2doC Gn Aen Tee ‘ , 

[a] Clerical error in designation. 
—A sale and deed are not invalidated 
by a clerical error in the clerk’s order 
for publication of the notice in giving 
the name of the newspaper designated 
incorrectly, where there was but one 
paper in which it could lawfully be 
published. Wilder v. Dennis, 202 F. 
667, 121 CICA. 77. 

84. See cases infra this note. 

[a]. Interruption of publication.— 
(1) Notice of resale of real estate 
purchased by county for taxes was 
not invalid because the newspaper 
chosen by the county treasurer for 
publication had not been issued or 
published for fourteen days because 
of a fire. Ward v. Butler, 244 P. 766, 
114 Okl. 179. (2) Such notice was 
not invalid because two consecutive 
issues of the paper in which it was 
published were printed outside the 
county, where it was shown that the 
paper was issued and mailed to regu- 


lar subscribers. Ward v. Butler, 
supra. L 
[b] Selection of newspaper for 


publication of notice.-—Where the 
matter of selecting a newspaper for 
publication of notice is left entirely 
to the discretion of the county treas- 
urer, he is not bound by any order 
or direction of the county commis- 
sioners. Ward v. Butler, 244 P. 766, 
114 Okl. 179. 

85. Sharum v. Foster, 235 P. 489, 
109 Ok}. 218; Cochran v. Sullivan, 220 
P. 870, 94 Okl. 23; Wright v. Colvin, 
219 P. 919, 96 Okl. 15; Buhler v. Hy- 
sell, 132 P. 140, 37 Okl. 392. 

86. Sharum v. Foster, 235 P. 489, 
109 Okl. 218. 

87. Munroe v. Winegar, 87 N.W. 
396, 128 Mich. 309; Snidow v. Mon- 
tana Home for the Aged, 292 P. 722, 
88 Mont. 337. 

88. See case infra this note, 

[a] Weekly notice in daily paper. 
—Under a statute requiring publica- 
tion for three weeks prior to resale 
of land purchased by the state at a 
tax sale, publication once a week for 
three weeks in a daily paper was suf- 
ficient. Fox v. Wright, 91 P. 1005, 152 
Cal. 59. 

89. Jordan v. Beale, 155 P. 990, 172 
Cal. 226. 

[a] Error.—Where an owner of 
property could have redeemed his 
land from a tax sale at which a deed 
thereof was given to the state before 
the state sold the land to a purchaser, 
the fact that the state thereafter sold 
the land for a little more than the 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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owners, heirs, or persons in adverse possession.?° 
Where certain officers are authorized to fix the 
terms of a resale,?! such terms should be stated 
in the notice thereof.°? Matters not required by 
the statute need not be inserted in the notice.?3 
An erroneous statement of fact in a published no- 
tice 1s immaterial where it does not affect anyone 
who was entitled to. notice.°* _ 

Effect of amendment of statute. Notice must 
be given under the statute as amended, although 


_the proceeding had been begun prior to the amend- 


ment where the statute contains no saving clause.?® 

Application for leave to purchase. Under some 
statutes notice is required of an application for 
leave to purchase from the state.°* Under such a 
statute it has been held that a defective service of 
such notice does not invalidate the deed from the 
state,°’ but failure to give such notice is not cured 
by a statute providing that deeds acquired by pur- 
chase at original tax sales can be defeated only by 
proof that the taxes were not properly charged on 
the land or had been paid.®S The time of such no- 


: TAXATION 
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tice runs from the completion of an order of pub- 
heation and not from its date.®® 

Service of notice by purchaser from state to va- 
cate lands sold for taxes and bought in by the state 
is not an admission that the parties served were 
in possession of the lands at the time of the tax 
sale, or subsequently, other than at the present 
time.! 

[§ 1678] c. Amount for Which Sale May Be 
Made. Except as precluded by constitutional or 
statutory provisions,? the property may*® or must* 
be resold at its full value although in excess of the 
amount of taxes, penalties, interest, and costs which 
are due, or it may be provided that the sale may 
be to the best bidder.® The statutes, however, com- 
monly provide that sale must be for not less than 
the amount due, and where such provisions exist, 
a sale for a less amount is invalid.® County officers 
may be empowered to fix a minimum below which the 
property cannot be resold.‘ A statutory provision 
that land bid in by the state be sold for a certain 
percentage of the amount due, and that the loss 


amount of the taxes, expenses, etc., 
because of the erroneous computation 
of interest in the notice required to 
contain the amount of taxes, will not 
avoid the sale. Griggs v. Hartzoke, 
109 P. 1104, 13 Cal.App. 429. 

90. Morse v. South, 80 F. 206. 

91. See infra § 1635. 

92. Snidow v. Montana Home for 
the Aged, 292 P. 722, 88 Mont. 337. 

[a] Reason for rule.—''Bidders 
might be attracted if they knew the 
property could be bought on terms 
who' would not attend if they under- 
stood the entire purchase price had to 
be paid in cash.” Snidow v. Montana 
Home for the Aged, 292 P. 722, 723, 88 
Mont. 337. 

93. Chapman vy. Zoberlein, 92 P. 
188, 152 Cal. 216. 

{a] For example, unless the stat- 
ute so requires, the notice need not 
contain the name of the person owing 
the tax for which sale was made nor 
a statement of the taxes, costs, pen- 
alties, 


erued. Chapman vy. Zoberlein, 92 P. 
TSS,w1 52. Cak\ 216. , 

94. Wilder v. Dennis, 202 F. 667, 
£O1 6. CsA. TE. 


95. Canty v. Staley, 123 P. 252, 162 
Cal. 379; Buck v. Canty, 121 P. 924, 
162 Cal. 226. 

96. See statutory provisions. 

97. Thomas yv. Jones, 27 S.E. 813, 
94 Va. 756. 

98. Virginia Building & Loan As- 
soc. v. Glenn, 39 S.E. 136, 99 Va. 460. 

99. Bradley v. Patterson, 70 S.E. 
540, 112 Va. 33. 

1. In re Veith, 58 So. 899, 130 La. 
1108. 

2. See cases infra this note. 

[a] Effect of cancellation of ap- 
plication to purchase.—Under a stat- 
ute providing that the surveyor gen- 
eral should not permit an entry or 
sale of state lands deeded to the state 
for nonpayment of taxes except upon 


payment of the delinquent taxes and 


costs by the person proposing to make 
the entry and purchase, where prop- 
erty was sold to the state and the 
taxes were paid by an applicant whose 
application was subsequently can- 
celed, no further payment was re- 
quired of future applicants since the 
law contemplated only one payment 
of the taxes and penalties as a condi- 
tion precedent to the filing’ of an ap- 
plication for the purchase of the land 
and payment of the purchase price. 
Coffin v. Kingsbury, 108 P. 47, 12 Cal. 
App. 567. 

[b] “While discretion is lodged in 
the board of commissioners as to 
what is the fair market value of these 
Jands, as to the time of selling them, 
and as to whether they shall be sold 
for cash or upon terms, yet this dis- 


and expenses that have ac-}|, 


‘taxes, 
‘against the property). 


cretion must be exercised in such 
manner as that a sale of these lands 
will be effected within such reason- 
able time, at such price, and upon 
such terms, as will on the whole best 
serve the interests of all parties con- 
cerned.” State v. Board of Com’rs of 
Ss County, 296 P. 1, 19, 89 Mont. 

3. Griggs v. Hartzoke, 109 P. 1104, 
13 Cal.App. 429. 

[a] Rule applied.—Where an own- 
er of property could have’ redeemed 
from a tax sale at which a deed was 
given the state before the state sold 
the land to another, the fact that the 
state sold the land for more than the 
amount of taxes and expenses, because 
of an erroneous computation of the in- 
terest in the notice required to contain 
the amount of taxes, did not avoid the 
sale for the reason that the state, as 
owner of the land, could sell it in 
excess of that amount. Griggs v. 
Hartzoke, 109 P. 1104, 13 Cal.App. 429. 

4. Lyon vy. Ross, 50 P. 1, 24 Nev. 


5. See cases infra this note. 

[a] “Highest bidder,” as used in 
a statute providing that, when the 
state shall become the owner of prop- 
erty sold for taxes, the tax collector 
in reselling it shall sell the property 
to the highest bidder for cash, means 
the one who will make the highest 
cash bid for all the property, and not 
the person who will pay all the tax 
for the least amount of the land. 
Merchants’ Trust Co. v. Wright, 118 
P. 517, 161 Cal. 149; Fox v. .Wright, 
91 P. 1005, 152° Cal. 59... See also 
Chapman v. Zoberlein, 92 P. 188, 152 
Cal. 216 (the state has power to pro- 
vide that the sale of its title to land 
for nonpayment of taxes after the ex- 
piration of the redemption period 
shall be made for the highest price 
offered, regardless of the amount of 
interests, and other charges 


6. La.—Carey v. Cagney, 33 So. 89, 
109 La. 77; Howcott v. Simeon, 1 La. 
App. ; i 
Minn.—Hoyt v. Chapin, 89 N.W. 850, 
85 Minn. 524. 

Neb.—State v. Fink, 104 N.W. 1059, 
74 Neb. 641. 

N.J.—Maginnis v. Rutherford, 63 A. 
16, 73 N.J.Law 287. : 

Va.—Bowe v. City of Richmond, 64 
S.E. 51, 109 Va. 254. 

[a] Charges for advertising and 
service of notice (1) must be included 
in bid. Smart v. Peek, (Cal.) 2 P.(2d) 
380. (2) There was a substantial 
compliance with the statute where 
charges for advertising the tax sale 
notice and serving copies were paid 
in advance of the sale, and, together 


with the amount paid at the sale, con- 
stituted the lowest price at which the 
property could be lawfully sold. 
Smart v. Peek, supra. 

[b] Taxes subsequent to acquisi- 
tion by state.—(1) The fact that the 
former owner had erroneously paid 
some of the taxes after sale to the 
state did not relieve the purchaser 
from paying all the taxes for the. 
years intervening between his pur- 
chase from the state and the pur- 
chase by the state at the tax sale 
(Code [1904] § 666). Zimmerman v. 
Deéy;293.'S.H: 7 597% L20 Va. F092). 
Under a statute providing that a per- 
son may purchase state tax land by 
paying the amount of the state’s bid 
and interest, and other taxes remain- 
ing as a lien on the land at the time 
of the purchase, a tax deed issued 
without payment of a tax of a sub- 
sequent year, which was a lien on the 
land at the time of the purchase, was 
void. Hughes v. Jordan, 76 N.W. 134, 
118 Mich. 27. 

[ec] Where city purchased land un- 
dex authority of its charter, but 
failed to take the necessary proceed- 
ings to vest it with title, and the land 
was later sold for state taxes and 
purchased by the state, provisions of 
the city charter and of the general law 
were so construed as not to authorize 
a sale and conveyance to one who pur- 
chased from the state unless he paid 
the taxes due the city as well as those 
due the state. Bowe v. City of Rich- 
mond, 64 S.B. 51, 109 Va. 254. 

[d] Resale by county treasurer 
for price less than taxes, penalties, 
interest, and costs conveyed no title 
to land not consisting of vacant lots 
located in the city or town. Pimm v. 
Waldron, 244 P. 37, 118 OKI. 5. 

7. See cases infra this note. 

[a] County commissioners (1) 
may, at any time prior to completion 
of sale, fix minimum value at which 
property of county acquired through 
tax deed may be sold. Cary v. Mor- 
ton County, 223 N.W. 928, 57. N.D. 700. 
(2) Resolution of county commis- 
sioners, fixing minimum value of prop- 
erty acquired through tax deed prior 
to tender of purchase price, was valid 
and effective. Cary v. Morton Coun- 
ty, supra. (3) Under a statute pro- 
viding that a sale could be ordered 
when the county commissioners 
deemed best, and that the treasurer 
should give notice, stating the time 
and place and terms of the sale, the 
county commissioners had the power 
to fix a minimum price below which 
land acquired by the county pursuant 
toa tax foreclosure could not be sold. 
Phillips v. Welts, 82 P. 737, 40 Wash. 
501; State v. Phillips, 79 P. 313, 36 
Wash. 651. 
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be borne by each tax as classified pro rata, is not 
unconstitutional for the reason that it placed a 
proportionate share of the loss upon the county.° 
A statute making it a condition to the purchase of 
such land that there be a payment of all taxes re- 
maining as a lien thereon extends to taxes not 
returned by the collecting’ officers.® 

[$ 1679] 9. Costs and Expenses. 
sions are usually made in case the state or a mu- 
nicipality becomes a purchaser,!® and as a general 
rule a county or municipality is not hable for such 
costs,’ but they are charged against the land and 
the taxpayer and collected when it is redeemed or 


sold.12 ' 


[§ 1680] S. Collateral Attack.*1* 
tule the regularity and validity of a tax sale of 
land cannot be impeached in any collateral proceed- 


8. Auditor-Gen. v. Bay County, 64 
N.W. 570, 106 Mich. 662. 

9. Wilin v. Keith, 79 N.W. 887, 121 
Mich. 66. 

10. Maricopa County v. Rosson, 40 
P. 314, 4 Ariz. 335, 336. 

[a] Thus, P 
pressly declares that the state “will 
pay no costs of any tax-sale except 
the cost of advertising,’ a tax col- 
lector was not entitled to fees for sell- 
ing lands. bought in by the state. 
State v. Brewer, 64 Ala. 287. 

[b] Particular statute applied.— 
Under a statute providing that land 
sold the state for taxes should con- 
tinue to be charged against the own- 
er until expiration of the period for 
redemption, lands so sold were taxed 
annually and returned on the delin- 
quent list, and the fact that lands had 
previously been sold and bid in by 
the state did not relieve the treasurer 
from the duty of selling them for 
delinquent taxes, and when he made 
subsequent sales, and bid the land in 
for the state, he was entitled to fees 
under the act imposing such duty. 
Couch v. Marye, (Va.) 8 S.E. 582. 

[ce] County as being under the 
same obligation as an individual to 
pay its proportionate share of the ex- 
penses where it becomes a purchaser 
at a tax sale. Armstrong v. Nassau 
eeuntys 91 N.Y.S. 867, 101 App.Div. 

16. 

[d] Printers’ fee payable from 
state treasury only when the state is 
the purchaser at a tax sale. 
Blan; 79.,Ala.:; 97. 

11. Payne v. Washington County, 
6 So. 881, 25 Fla. 798; Ward v. Ap- 
pling County, 6 S.BH. 914, 80 Ga. 662; 
Abbett v. Switzerland County, 24 N.E. 
1090, 124 Ind. 467. 

[a] Bule stated.—A tax collector, 
although an officer of the county, acts 
both for the state and the county in 
the collection of the revenues, but 
cannot bind either for the expense 
of advertising the delinquent tax list, 
unless the state should become bound 
by becoming the purchaser at the 
sale. Payne v.. Washington County, 
6 So. 881, 25 Fla. 798. 

[b] Liability of county in action 
brought in name of state.—The coun- 
ty in which land was listed was not 
liable for costs in an action brought 
in the name of the state, on the re- 
lation of the prosecuting attorney, to 
foreclose the lien of the state for tax- 
es, where the proceeds from the sale 
were insufficient to pay the costs 
(Acts [1883] p 123 [Elliott Suppl. § 
2147]). Abbett v. Switzerland Coun- 
ty, 24 N.E. 1090, 124 Ind. 467. 

[ce] In Georgia, under the consti- 
tution, a county is not liable for ad- 
vertising fees incurred upon the sale 
of lands for state and county taxes. 
Ward v. Appling County, 6 S.E. 914, 80 
Ga. 662. But see Oppenborn v. Audi- 
tor General, 103 N.W. 515, 140 Mich. 


where the statute ex- 


Burke v. | 
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Within the meaning of this rule, eject- 
ment!® and a suit by the tax purchaser to quiet 
his title’® are collateral proceedings. Wher 
judgment on which the sale is based is void for 
want of jurisdiction,’ or Where the nullity of the 
sale is apparent on the face of the proceedings,** 


Where the 


the sale may be attacked collaterally. A tax sale 


Special provi- 


parties.?? 


which is void as including an excess fee!® is sub- 
ject to collateral attack.?° 
purchaser for timber removed from the property, 
defendant may properly attack the tax sale even 
though present owners of the land were not made 


In a suit by the tax 


[§ 1681] T. Curative Statutes??—1. In General. 


As a general 


92 (where county and township treas- 
urers failed to report to the auditor 
general that taxes reported delinquent 
had been paid, the latter was justified 
in including such lands in his petition 
for sale, and was not responsible for 
incurring the additional expense of a 
dollar for each description, both for 
such lands and for lands assessed 
under erroneous descriptions, and 
such sums were properly chargeable 
to the county as expenses). 

. Owen County v. Walker, 133 S. 
W. 236, 141 Ky. 516. d 

[a] Example—Where a_ sheriff 
sold land for taxes and it was bought 
in by the county and state, the county 
clerk’s fee for making a cross index 
of the sale was taxed against the tax- 
payer and the land, together with the 
costs of all officials in the sale which 
are collected when the land is re- 
deemed or sold, and paid to the per- 
sons entitled to them, and the county 
was not liable for such fees. Owen 
County v. Walker, 133 S.W. 236, 141 
Ky. 516. 

13. Collateral attack as to execu- 
bad sale generally see Executions § 
691. 

14 U.S.—Flynn v. Edwards, 36 F. 
878. See Virginia, ete., Coal Co. v. 
Charles, 251 F. 83, 122 [aff 254 F. 379, 
165 C.C.A. 599, writ of error allowed 
255 F.. 992, 167 C.C.A. 671, dism 40 
S.Ct. 345, 252 U.S. 569, 64 L.Ed. 720, 
and cit Cyc] (apparently upholding 


rule). 


Ark.—St. Louis, ete., R. Co. v. Gree- 
son, 98 S.W. 728, 81 Ark. 170; Ballard 
v. Hunter, 85 S.W. 252, 74 Ark. 174 
[aff 27 S.Ct. 261, (204 U.S. 241; 51) %. 
Ed. 4611; Kelley v. Laconia Levee 
Dist.5..85 1S: W249, 89 (SW Goes we 
Ark. 202; Clay v. Bilby, 78 S.W. 749, 
72. Ark, 101. 

La.—Whitaker v. Ashby, 8 So. 394, 
43 La.Afin. 117; Gerac v. Guilbeau, 36 
La.Ann. 843; Lannes v. Workingmen’s 
Bank, . 29) ha. Ann. 112° Dupre’ iv. 
Thompson, 25 La.Ann. 503. 

Mich.—Munroe vy. Winegar, 87 N.W. 
396, 128 Mich. 309; Gates v. Johnson, 
80 N.W. 709, 121 Mich. 663. 

Mo.—Stevenson v. Black, 68 S.W. 
909, 168 Mo. 549; Howard v. Steven- 
son, 11 Mo.App. 410; Brown v. Walker, 
11 Mo.App. 226 [aff 85 Mo. 262]. 

Neb.—Cass v. Nitsch, 115 N.W. 7538, 
81 Neb. 228; Russell v. McCarthy, 97 
N.W. 644, 70 Neb. 514; Logan County 
v. McKinley-Lanning L. & T. Co., 97 
N.W. 642, 70 Neb. 399 [rev on other 
grounds 101 N.W. 991, 70 Neb. 406]; 
Logan County v. Carnahan, 95 N.W. 
812, 66 Neb. 693. / ; 

N.M.—Baker v. Johnson, 295 P. 421. 

{a] Irregularities (1) do not jus- 
tify a collateral attack on the sale 
(Flint Land Co. v. Godkin, 99 N.W. 
1058, 136 Mich. 668; Cockrell v. Stef- 
fens, (Tex.Civ.App.) 284 S.W. 608), 
(2) particularly after confirmation of 
the sale (Gwin vy. Freese, 132 N.W. 
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*By FRANK L. MORGINSON (8§ 1680-1682). 


Defects or omissions in the levy, assessment, or 
collection of taxes which the legislature might have 
dispensed with or made immaterial may be cured, 


736, 90 Neb. 15, 36 L.R.A.N.S. 1060)- 

15. Flynn v. Edwards, 36 F. 873; 
Munroe v. Winegar, 87 N.W. 396, 128 
Mich. 309 (dictum). See Stevenson 
v. Black, 68 S.W. 909, 168 Mo. 549 (as 
to the effect of a judgment and sale 
for taxes where only a part of the 
defendants were properly served with 
process in the suit). 

[a] Cross bill in ejectment by the 
purchaser at a tax execution sale, 
which seeks to set the sale aside, is a 
direct, not collateral, attack. Queen 
City Inv. Co. v. Kreider, (Mo.) 31 
S.W.(2d) 1002. : 

16. Mullen v. Brydon, 88 A. 1025, 
117 Md. 554; Flint Land Co, v. God- 
kin, 99 N.W.- 1058, 136 Mich. 668; 
Munroe v. Winegar, 87 N.W. 396, 128 
Mich. 309; South Missouri Pine Lum- 
ber Co. v. Carroll, 164 S.W. 599, 255 
Mo. 357. 

17. Wengler v. McComb, (Mo.) 188 
S.W. 76. 

[a] Failure to join record owner.— 
Under Rev. St. (1909) § 11498, requir- 
ing suit for unpaid taxes to be 
brought against the owner, if known, 
or, if not known, against the last rec- 
ord owner, a suit brought against the 
record owner after his death is-void 
and subject to collateral attack. 
vaeneler v. McComb, (Mo.) 188 S.W. 

18. Worman vy. Miller, 1 McG. 
(La.) 158. 

19. See supra § 1607. 

20. Lipscomb v. Japhet, (Tex.Civ. 
18 S.W.(2d) 786. 

{a] Extent of excess is not ma- 
Lipscomb v. Japhet, (Tex.Civ. 
18 S.W.(2d) 786. 

21. Woosley v. Louisiana Saw Mill 
Co., (La.) 136 So. 31. 

22. Cross references: 

Curative statutes: : 

Generally sea Statutes §§ 713—716. 

As to: 

Assessments and special taxes: 

For municipal improvements 

aes A mee Corporations § 

In_ drainage proceedings see 

Drains § 247. : 

Levy and assessment generally 

see supra § 921. 

Levy of municipal taxes see 

Municipal Corporations § 4389. 
Tax deeds see infra § 1938. 

General validity of curative statutes 

relating to tax sales see Constitu- 

tional Law § 786. 

Particular defects or omission 
infra § 1682. BRS 
Statutes validating sales for taxes 

partially, illegal see supra § 1529, 
Validity of curative statutes: 

As to municipal levy and assess- 
ment of taxes see Constitutional 
Law § 795. 3 

Relating to tax sales as affected by 
Se process clause see infra § 


. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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so as to validate the sale, by a statute, acting retro- 
actively, passed after the proceeding;2* but if the 
defect or omission is jurisdictional or one which 
could not be dispensed with or made immaterial, it 
cannot be cured by such statute so as to validate 


the sale.?4 


What law governs. Whether or not a defect or 
omission in tax sale proceedings is cured by stat- 
ute is governed by the law in force at the time of 
the sale.?5 
'  [§ 1682] 2. Particular Defects or Omissions. In 
application of the general rule,?® particular defects 
or omissions in the levy, assessment, or collection 
of taxes have been deemed cured or not cured by 


reason of curative statutes.27 


Lack of authority to tax cannot be cured by leg- 


islative act.?8 
Levy and assessment. 


23. U.S.—Witherspoon v. 
4 Wall. 210, 18 L.Ed. 339. 

Idaho.—McGowan vy. Elder, 113 P. 
102, 19 Idaho 153. ‘ 

Ill.— Beers v. People, 83 Ill. 488. 

Kan.—Stout v. Coates, 11 P. 151, 35 
Kan. 382. ' 

La.—Breaux v. Negrotto, 9 So. 502, 
43 La.Ann,. 426. 

Mich.—People v. Saginaw County, 


Dunean, 


°26 Mich. 22; People v. Ingham Coun- 


ty, 20 Mich. 95. 

Minn.—McCord v. Sullivan, 88 N.W. 
989, 991, 85 Minn. 344, 89 Am.S.R. 561 
[quot Cooley Const. Lim. p 458]. 

Miss.—Vaughan v. Swayzie, 56 Miss. 
704. 

Mont.—Morse v. Kroger, 285 P. 185, 
87 Mont. 54. 

N.J.—Jones v. Landis Tp., 13 A. 251, 
50 N.J.Law 374. 

N.Y.—Peo. v. Inman, 90 N.E. 438, 
197 N.Y. 200; Ensign v. Barse, 14 N. 
E.. 400, 107 N.Y. 328. See Cromwell 
v. MacLean, 25 N.E. 932, 123 N.Y. 474 
(recognizing rule). 

Pa.—Grim v. Weissenberg School 
Dist., 57 Pa. 433, 98 Am.D. 237. 

Vt.—Smith v. Hard, 8 A. 316, 59 Vt. 
13. 

. W.Va.—State v. Mathews, 69 S.E. 
644, 68 W.Va. 89. 

[a] Sale to state is within the 
scope of a curative statute. Collins 
v. Reger, 57 S.E. 7438, 62 W.Va. 195; 
State v. McEldowney, 47 S.E. 650, 54 
W. Va. 695 [Loverr McGhee v. Samp- 
selle, 34 S.E. 815, 47 W.Va. 352). 

24. U.S—George v. Mutual In- 
vestment & Agency Co., 284 F. 681. 

La.—Breaux v. Negrotto, 9 So. 502, 
43 La.Ann. 426. 

Mich.—Peo. v. Saginaw County, 26 
Mich. 22; Peo. v. Ingham County, 20 
Mich. 95; Hart v. Henderson, 17 Mich. 

18. 
3 Minn.—McCord v. Sullivan, 88 N.W. 
989, 991, 85 Minn. 344, 89 Am.S.R. 561 
[quot Cooley Const. Lim. p 458]. 

N.J.—Jones v. Landis Tp., 13 A. 
251, 50 N.J.Law 374. 

N.M.—Pace v. Wight, 181 P. 430, 25 

.M. 276. ‘ : 

Ney insign v. Barse, 14 N.E. 400, 
107. N.Y. 329; Peo. v. Pulver, 235 N.Y. 
S. 655, 226 App.Div. 416. See Mabie v. 
Fuller, 230 N.Y.S. 448, 132 Misc. 632 
(dictum). 
Or.—Rafferty v. Davis, 102 P. 305, 
ORs al. 
a Chisholm v. Bujac, 202 P. 126, 


81. 

27. See cases infra notes 28-65. 

eg. Ensign v. Barse, 14 N.E. 400, 
107 N.Y. 329. 

29. George v. Mutual Investment 
& Agency Co., 284 F. 681; Berthold 
vy. Hoskins, 38 F. 772; Munroe v. 
Donovan, 153 N.W. 461, 31 N.D. 228 
[error dism 38 ee 64, 245 U.S. 679, 

L.BHd. 543 mem]. 
62 In [Illinois (1) the acts of 
Febr. 8, 1849 apply only to cure prior 


Thus, where there is any 
informality, irregularity, or omission in the levy?® 
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ceedings. 
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or assessment*® it may be cured by retroactive stat- 
ute; but a total lack of assessment,?! or an assess- 
ment so fatally defective as to be entirely void,?? 
cannot be so cured. Moreover, defeets in proceed- 
ings as to levy** and assessment?* may be cured by 
a statute taking effect prior to the time of the pro- 


Payment of tax, operating to void a subsequent 
sale,*® cannot be eured by statute.?® 

Proceedings to sell land for taxes. 
proceeding to sell the land is so defective as not 
to confer jurisdiction to make the sale, such want 
of jurisdiction is not cured by a statute prior to 
the sale referring to retroactive cure.37 


Where the 


Delinquent list. While a delinquency list merely 


defective has been deemed cured by statute,?® a 


defect, irregularity, or omission relating to an es- 


assessments on which further pro- 
ceedings were necessary (Billings v. 
Detten, 15 Ill. 218), (2) so that a de- 
lay in making. a return of an assess- 
ment roll in proceedings concluded 
prior to such statutes is not cured by 
such acts (Billings v. Detten, supra). 

[b] Particular defects held cured. 
—(1) Illegal levy. George v. Mutual 
Investment & Agency Co., 284 F. 681. 
(2) Lack of record of itemized state- 
ment of itemized expenditures for 
the ensuing year levied by the county 
commissioners prior to the tax in 
question. Munroe v. Donovan, 153 N. 
W. 461, 31 N.D. 228 [error dism 38 
S.Ct. 64, 245 U.S. 679, 62 L.ld. 543 
mem]. 

[ec] Particular defects held not 
cured.—Levy not within statutory 
time. 

30. TIowa.—Sully v. Kuehl, 30 Iowa 
275; Eldridge v. Kuehl, 27 Iowa 160. 

Mass.—Tyler v. Hardwick, 6 Mete. 


470. 

N.M.—Chisholm v. Bujac, 202 P. 
126, 27 N.M. 375; New Mexico Realty 
Co. v. Norment, 196 P. 176, 27 N.M. 
101. 

N.Y.—Ensign v. Barse, 14 N.E. 400, 
107 NY -329. 

Pa.—Stewart v. Shoenfelt, 13 Serg. 
&R. 360. 

Can.—Whelan v.-Ryan, 20 Can.8.C. 
65 [aff 6 Man. 565]. 

Ont.—A. J./Reach Co. y. Crosland, 
43 Ont.L. 635 [aff 43 Ont.L. 209]; Hd- 
winburgh Life Assur, Co. v. Fergu- 
SON 2S a eee.QsBe 258; 

[aj Failure to comply with the 
conditions of a curative statute pre- 
vents application of the_ statute. 
Watson v. Vinson, 67 So. 61, 108 Miss. 
600. 

[b] Particular defects held cured. 
—(1) Assessment in the wrong town- 
ship. Stewart v. Shoenfelt, 13 Serg. 
&R. (Pa.) 360. (2) Lack of notice of 
assessment. A. J. Reach Co. v. Cros- 
land, 43 Ont.L. 635 [aff 43 Ont.L. 209]. 
(3) Brror in the name of the owner 
in valuation and the assessor’s war- 
rant (Tyler v. Hardwick, 6 Metc. 
(Mass.) 470) (4) or assessment roll 
(New Mexico Realty Co, v. Norment, 
196 P. 176, 27 N.M. 101). (5) De- 
scription in the assessment roll. Ed- 
winburgh Life Assur. Co. v. Fergu- 
son, 32 U.C.Q.B. (Ont.) 253. (6) Omis- 
sion in the assessment roll of the re- 
quired entry ‘‘Sold to county.” Chis- 
holm v. Bujac, 202 P. 126, 27 N.M. 
375. (7) Absence of assessors’ sig- 
natures on the assessment roll. En- 
sign v. Barse, 14 N.E. 400, 107 N.Y. 
329. (8) Time of verification of the 
assessment roll. HEnsign v. Barse, su- 
pra. (9) “Solvent creditor” instead of 
“solvent debtor’? in the certificate of 
the assessment roll, Ensign v. Barse, 


31. Peo. v. Wemple, 22 N.E 761, 
117 N.Y. 77. 
22. 


U.S.—George v. Mutual In- 


Berthold y. Hoskins, 38 F. 772.. 


sential matter is not thus ecurable.?°® 
Order of sale. 


While failure to comply with a 


vestment & Agency Co., 284 F. 681. 
Cal.—Peo. v. Goldtree, 44 Cal. 323. 
La.—Hdwards v. Fairex, 16 So. 736, 

47 La.Ann. 170. 

Sie gested neo v. Henderson, 17 Mich. 


N.Y¥.—Cromwell v. MacLean, 25 N. 
HY, 932, 123 N.Y. 474; Peo. v. Wemple, 
22 N.E. 761, 117 N.Y. 77; Doughty <v. 
Hope, 1 N.Y. 79, 3 Den. 594, 4 How.Pr. 
184, How.A.Cas. 209. ; 

Pa.—Stewart v. Trevor, 56 Pa. 374; 
ry ewruern Bank v. Woodside, 14 Pa. 

1 

Can.—Whelan v. Ryan, 20 Can.S.C. 
65 [aff 6 Man. 565]. 

Ont.—Beckett v. Johnston, 32 U.C. 
GuP. 2301. 

[a] Sale for taxes, fundamentally 
and utterly void for want of power 
to sell, because of a void assessment 
not timely made, could not be validat- 
ed 'by Code Annot. (1892) § 3817, pro- 
viding that a tax sale shall not be in- 
validated except on proof that the 
land was not liable for taxes or that 
the taxes had been paid before sale, 
although the tax for which the land 
was sold’ was due and unpaid. Seals 
v. Perkins, 51 So. 806, 52 So. 584, 96 
Miss. 704. 

[b]. Valuation cannot be cured by 
set aee: Peo. v. McCreery, 34 Cal. 
432. 

33. LIowa.—Boardman vy. Beckwith, 
18 Iowa 292; Chisholm y. Bujac, 20 
P. 126; 27 N.M. 375. : 

34. Boardman vy. Beckwith, 18 
Iowa 292. ; i 

35. See supra § 1522. 

36. Bryan v. McGurk, 93 N.E. 989, 
200 N.Y. 332; Wallace v. Curtis, 29 
Misc. 415, 61 N.Y.S. 994 [rev on other 
grounds 538 App.Div. 41, 65 N.Y-S. 
543). 

37. Ellis v. Hager, 104 S.E. 607, 87 
W.Va. 313. . 

38. Foster v. Gage, 136 N.W. 299, 
117 Minn. 499; Matheny v. White, 
106 S.E.-651, 88 W.Va. 270; Friedman 
v. Craig, 87 S.E. 361, 77 W.Va..223; 
Fleming v. Charnock, 66 S.E. 8, 66 W. 
Va. 50, 18 Ann.Cas. 711; Wilkinson v. 
Linkous, 61 S.E. 152, 64 W.Va. 205. 

[a] Particular defects held cured. 
—(1) Irregularities and mistakes re- 
lating to the description of the land 
Fleming v. Charnock, 66 S.E. 8, 66 W. 
Va. 50, 18 Ann.Cas. 711. (2) Mistake 
as to the owner’s residence (Fleming 
v. Charnock, supra) (3) and the 
quantity of the land (Fleming yv. 
Charnock, supra). (4) Defective 
oath. Wilkinson y. Linkous, 61 S.E. 
152, 64 W.Va. 205. (5) Nonjurisdic- 
tional defects and irregularities in 
designating the newspaper for the 
publication of the list. Foster v. 
Gage, 136 N.W. 299, 117 Minn. 499. 
(6) Failure to affirmatively show that 
the sheriff posted and published the 
list within time required. Friedman 
vy. Craig, 87 S.E. 361, 77 W.Va. 223. 

39. Foster v. Golden Valley Land 


1240 [61 C.J.] 


statutory requirement that the order of sale be made 
within a specified time before the sale may be cured 
by statute,4° a defect in such order as to the year 
of the taxes for which the land was sold ae be 
cured by such means.*1 

Warrant or execution. Failure to have the war- 
rant renewed may be cured by statute, *? as may 
irregularities, defects, or omissions in the warrant*® 
or execution.*4 

Notice of sale. Where the statutory requirement 
of notice of sale is mandatory and jurisdictional,** 
defects, irregularities, and omissions relating to such 
notice cannot be cured by legislative act.4® In other 
jurisdictions defects, irregularities, and omissions 
in the notice of sale have been deemed cured by 
statute.*? 

Time of sale. Failure to make the sale at the 
proper time may be cured by statute,*® unless, of 
course, it is within the clause of the curative statute 
relating to defects not cured.*® 

Amount for which sold. A tax sale for an exces- 
sive amount has been held not cured by statute.°° 

Purchase by state, county, or municipality. Fail- 
ure to give the notice of intention to purchase, re- 
quired of a municipality prior to its purchase of 
tax land,®! has been deemed cured by statute.°? An 
error in the adjudication at a tax sale to the state 
& Cattle Co., 143 N.W. 786, 123 Minn. 
273; Foster v. Berg, 143 N.W. 355, 


123 Minn. 180; Foster v. Gage, 136 
N.W. 299, 117 Minn. 499; Leach v. 
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ity or omission in notices of tax sales 
shall render the sale invalid, does not 
apply to irregularities or omissions in 
giving the personal notice required of 


[§ 1682 


as to the amount of land sold has been held cured 
by statute.°* 

Bids. Failure of a bid by the state to be for the 
amount of taxes and costs is not a curable defect.°* 
A sale to the state without opportunity to others 
to bid is a defect not curable by statute.°? 

Report or return. A defect, omission, or irreg- 
ularity in the report or return which is of an es- 
sential element cannot be cured by a retroactive 
statute.°* However, a failure to make a timely re- 
turn,®>? or record : thereof, 58 or the lack of a proper 
affidavit to .the return, °° has been held cured by 
statute. So oaiesion” of the required book of sales 
is a curable matter.®° 

Tax sale certificate. Since a tax sale certificate 
is not essential 'to the validity of the sale,** ordi- 
narily, omissions, defects, or irregularities therein 
may be cured by legislative act. 62 But an unau- 
thorized sale of the certificate cannot be validated.®? 

Resale. On resale of land sold to the state, fail- 
ure of the purchaser to pay the amount required 
by statute is not a curable matter.** 

List of sales of lands delinquent for taxes. 
Whether concerning sales to the state or to indi- 
viduals, defects, irregularities, and omissions relat- 
ing to the list of sales of lands delinquent for taxes 
have been held to be cured by reason of statute.®® 
S.C. 215, 29 Ont.L. 73, 4 Ont.W.N. 863. 

53. Schultz v. Kellar, 136 So. 220, 


17 La.App. 651. 
54. Yazoo-Delta Mortg. Co. vy. 


Weaver, 124 S.E. 505, 97 W.Va. 72; 
Lemmon v. Scaggs, 102 S.E. 122, 85 
W.Va. 470; Shrewsbury v. Horse 


Creek Coal Land Co., 88 S.E. 1052, 
1055, 78 W.Va. 182 [quot Ritchie 
Lumber Co. v. Nutter, 66 S.E. 646, 
66 W.Va. 444]. 

[a] Particular defects not cured. 
—(1) Affidavit not sworn to. Lem- 
mon v. Scaggs, 102 S.E. 122, 85 W.Va. 
470. (2) Failure to record list. 
Leach v. Weaver, 124 S.E. 505, 97 W. 
Va. 72; Shrewsbury v. Horse Creek 
Coal Land Co., 88.S.BE. 1052, 1055, 78 
W.Va. 182 [quot Ritchie Lumber Co. 
v. Nutter, 66 S.E. 646, 66 W.Va. 444]. 
(3) Failure to designate a newspaper 
to publish the list. Foster v. Gage, 
136 N.W. 299, 117 Minn. 499. (4) 
Failure to file, prior to the first publi- 
cation, a certified copy of the resolu- 
tion designating the paper for the 
publication of the list. Foster v. 
Golden Valley Land & Cattle Co., 143 
N.W. 786, 123 Minn. 273; Foster v. 
Berg, 143 N.W. 355, 123 Minn. 180. 

40. Hooker vy. Bond, 76 N.W. 404, 
118 Mich. 255. 

41. Peterson v. Graham, 279 P. 
5538, 282 P. 1084, 131 Or. 290. 

42. Mabie v. Fuller, 230 N.Y.S. 448, 
132 Misc. 632. é 

43. Chisholm v. Bujac, 202 P. 126, 
27 N.M. 375; Edinburgh Life Assur. 
co. v. Ferguson, 32 U.C.Q.B. (Ont.) 
253. 

[a] Particular defects held cured. 
—(1) Description of land. Edinburgh 
Life Assur. Co. v. Ferguson, 32 U.C 
OB. (Ont): 2253s (2)! ack “of seal. 
Chisholm y. Bujac, 202 P. 126, 27 N.M. 
375. 

44. Ayers v. Lund, 49 P. 806, 49 
Or. 303, 124 Am.S.R. 1046. 

{a] Particular defects held cured. 
—Omission of levy of execution. 
Ayers v. Lund, 49 P. 806, 49 Or. 303, 
134 Am.S.R. 1646 


45. See supra sf 1592. 
46. McCord v. Sullivan, 88 N.W. 
989, 85 Minn. 344, 89 Am.S.R. 561; 


Jones v. Landis Tp., 13 A. 251, 50 N.J. 
Law 374; Rafferty v. Davis, 102 P. 
305, 54 Or. 77. 

[a] Curative provision as to gen- 
eral notice of sale, that no informal- 


sale of lands of resident and nonresi- 
dent owners. Breaux v. Negrotto, 9 
So. 502, 43 La.Ann. 426; Roberts v. 
Moulton, 76 A. 2838, 106 Me. 174; 
Standard Trusts Co. v. Mun. Dist. 
Hiram & Tamrock, 22 Alta.L. 148, 
[1926] 2 Dom.L.R. 150, [1926] 1 West. 
Wkly. 561 (failure to send written no- 
tice to those interested in redeem- 
ing); Scott v. Stuart, 18 Ont. 211; 
Williams ve Daylor, 130U:C:. 6.2 (Ont: y 
219; Cotter v. Sutherland, 18. U.C. 
CP. (Ont.) 357. 

47. Davis v. Magoun, 80 N.W. 423, 
109 Iowa 308; Ensign vy. Barse, 14 N. 
E. 400, 107 N.Y. 329, 845; Gauley 
Coal Land Co. v. Koontz, 87 S.E. 930, 
77 W.Va. 583; Fleming v. Charnock, 
ea 8, 66 W.Va. 50, 18 Ann.Cas. 
711. 

La] Construction.—(1) Under the 
general rule of statutory construc- 
tion that the doctrine of ejusdem gen- 
eris does not apply where the plain 
purpose and intent of the legislature 
would be hindered or defeated, the 
phrase “or otherwise” in a curative 
statute, following the list of particu- 
lar errors or defects in the notice 
deemed cured, refers to every matter 
in the notice, even though not of the 
classes named. Gauley Coal Land Co. 
v. Koontz, 87 S.E. 930, 77 W.Va. 583. 
(2) General doctrine of ejusdem gen- 
eris see Statutes § 581 text and note 
67 


[b] Rule applied.—(1) Clerical or 
typographical errors in notice. Gau- 
ley Coal Land Co. v. Koontz, 87 S.E. 
930, 77 W.Va. 588. (2) Lack of post- 
ing of notice. Davis v. Magoun, 80 N. 
W. 423, 109 Iowa 308. (3) Late de- 
livery of notice. Ensign v. Barse, 14 
N.E. 400, 107 N.Y. 329, 345. (4) Time 
of notice. Gauley Coal Land Co. v. 
Koontz, supra. 

48. Jones v. Landis Tp., 13 A. 251, 
50 N.J.Law 374; Maxwell v. Page, 
168 P. 492, 23 N.M, 356, 5 A.L.R. 155; 
Errikkila v. McGovern, 27 Ont.L. 498. 

49. Hardman v. Brannon, 75 S.E. 
74, 70 W.Va. 726. 

50. Yokham v. Hall, 15 Grant Ch. 
(Ont.) 335. 

51. See supra § 1672. 

52. 


Lumbley, 116 So. 95, 149 Miss. 864. 

55. McCarthy v. Moore, 214 N.Y.S. 
104, 215 App.Div. 97 [rev 211 N.Y.S. 
731, 125 Mise. 453]. 

56. Ayers v. Lund, 89 P: 806, 49 Or. 
3038, 124 Am.S.R. 1046. 

[a] Particular defects held not. 
cured.—(1) Absence of a showing of 
advertisement of the property. Ayers 
v. Lund, 89 P. 806, 49 Or. 303, 124 Am. 
S.R. 1046. (2) Fact of sale of prop- 
erty not shown. Ayers v. Lund, su- 
pra. (3) Wrong description of land 
sold. Kypadel Coal & Lumber Co. v. 
Millard, 177 S.W. 270, 165 Ky. 432. 

57. Wellman v. Hoge, 66 S.E. 357, 
66 W.Va. 234. 

58. Wellman v. Hoge, supra. 

59. Fleming v. Charnock, 66 S.E.. 
8, 66 W.Va. 50, 18 Ann.Cas. 711; Ken- 
dou v. Scott, 37 S.E. 531, 48 W.Va. 

Bil. 

60. Chisholm v. Bujac, 202 P. 126, 
27.N.M. 375. 

61. See supra § 1652. 

62. Stanton v. Hotchkiss, 108 P. 
864, 157 Cal. 652; Lemoore Bank y. 
Fulgham, 90 P. 936, 151 Cal. 234. 

[a] Particular defects held cured. 
—Error as to the date of expiration 
of the period of redemption. Stanton 
v. Hotchkiss, 108 P. 864, 157 Cal. 652; 
Lemoore Bank v. Fulgham, SUE AE 936. 

Lol “Gal 234: 

63. Foster v. Sawyer County, 221 
N.W. 768, 197 Wis. 218. 

64. Zimmerman Co. v. Dey;.93.S:E. 
DOs ede VieOoe 

65. Wilkinson v. Linkous, 61 S.E. 
152, 64 W.Va. 205;. State v. McEl.- 
downey, 47 S.E. 653,55 W.Va. 1 [overr 
Phillips v. Minear, 20 S.E. 924, 40 W. 
Va. 58, and McClain v. Batton, 40 S.E. 
509; 50 W.Va. 121; Boggess v. Scott; 
37 S.H. 661, 48 W.Va. 316. Contra. 
Winning v. Eakin, 28 S.K. 757, 44 W.: 
Va. 19 [dist Phillips v. Minear, 20 S.E. 
924, -40 W.Va. 58]; Baxter v. Wade, 
19 SE. 404, 39 W.Va. 281. 

[a] Particular defects held cur- 
able.—(1) Late return of the list. 
State v. McEldowney, 47 S.E. 650, 54 
W.Va. 695, (2) Defective affidavit. 
Wilkinson y. Linkous, 61 S.B. 152, 64 
W.Va. 205; State v. McEldowney, 47 


Cartwright v. Toronto, 50 Can.|S.E. 653, 55 W.Va. 1 [overr McClain Vv. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 1683-1686] 


\ 


[§ 1683] 3. As Affected by Due Process Clause.* 
Tax sales void under the law existing when they 
were made cannot be validated;®* the legislature 


cannot cure a want of authority 


However, a statute curing the defect of premature 
sale®S is not invalid as violating the constitutional 
provision of due process of law.*® 

The general rule of 
strict construction of statutes relating to sale of 
land for delinquent taxes’ applies to a curative 
statute as to tax sale proceedings’! so as to prevent 
the curing of any defects not expressly included 
The general rule that a statute 
will not be construed as having a retroactive effect 
in the absence of an intention that it have such 
effect’ applies to curative statutes relating to tax 
a reénacted curative statute 
does not apply to any act done after the date of the 


[§ 1684] 4. Construction.* 


in the statute.72 


sale proceedings ;‘* 


original curative statute." 


‘TAXATION 


to ,act at all.§7 


[§ 1685] U. Wrongful Sale. 
is sold for taxes under a void statute does not im- 
pose liability on the officer making the sale as to 
the purchaser." 
against the land without first attempting to collect 
against the personal property on the land and against 


[61 C.J.] 1241 


The fact that land 


But a collector who proceeds 


the owner individually,’7 or otherwise wrongfully 


lost.84 


sells the land,’® is a trespasser. 
a taxpayer is wrongfully sold for delinquent taxes, 
the official is liable to the owner in an action for 
damages,‘® the measure of his recovery being the 
amount he has been obliged to pay to clear his 
property from the encumbrance of the tax sale,®° 
with interest,*! but not costs,8? or the reasonable 
market price of the land at the time of the sale.’# 
So, in an action against the taxing body to recover 
damages for a wrongful sale for taxes, the meas- 
ure of the recovery is the value of the property so 


So, where land of 


XIII. REDEMPTION FROM TAX SALE 


[§ 1686] A. Right To Redeem**>—1. Nature and 
The right to redeem land from 


Right in General. 


Batton, 40 S.E. 509, 50 W.Va. 121]; 
Winning v. Eakin, 28 S.E. 757, 44 W. 
Va. 757. Contra Baxter v. Wade, 19 
S.E. 404, 39 W.Va. 281. 

66. Imperial Land Co. v. Imperial 
irr bist oT6 to Py lise bts. "Cal. 6605 
Harper v. Rowe, 53 Cal. 233; Con- 
way v. Cable, 37 Ill. 82, 87 Am.D. 240; 
Baerby. (Choir, 32 Ph. U06, 36. P. 28627 
Wash. 631. 

67. Cal.—Peo. v. Van Nuys ‘Light- 
ing) Dist: -162-P97 -173 Cale 7923:Peo. 
v. Goldtree, 44 Cal. 323. 

Ill. MeDaniel y. Correll, 19 Ill. 
226, 68 Am.D. 587. 

Kan.—Atchison, ete., R. Co. v. Ma- 
quilkin, 12 Kan. 301. 

Ky.—Potts v. Carlisle, etc., Turnp. 
Co., 6 Ky.Op. 503. 

Mass.—Denny v. Mattoon, 2 Allen 
361, 79 Am.D. 784. 

“ Mich.—Hart v. Henderson, 17 Mich. 

18. 

eh Sie pe v. Lidenbower, 42 Mo. 
162. 
N.Y.—Dunkum vy. Maceck Bldg. Cor- 
poration, 176 N.E. 392, 256 N.Y. 275; 
Crommelin v. Finn, 221 N.Y.S. 254, 
129 Misc. 252 [aff 228 N.Y.S. 775, 223 
App.Div. 868]. 

[a] Defect of depriving of hear- 
ing is jurisdictional and cannot be 


cured. ._Thames Mfg. Co. v. Lathrop, 
7 Conn. 550; Billings v. Detten, 15 
ill. 218; Godfrey v. Bennington Wa- 


ter Co., 55 A:*654,-75 Vt. 350. — 

[b] Where sheriff’s power to seil 
land for taxes is given on condition 
that it be exercised within a certain 
time, the state cannot, by a private 
act, give him power to sell after the 
time allowed by law. Taylor v. Al- 


~ Jen, 67 N.C. 346. 


. [ec] Where money was collected by 
sheriff under void subscription to 
stock of a turnpike company by a 
county court, the legislature cannot, 
by legalizing the subscription, author- 
ize the payment of the money thus 
collected and held by the sheriff to the 
discharge of such subscription. Potts 
v. Carlisle, ete., Turnp. Co., 6 Ky.Op. 
503. 

68.’ See supra § 1682. 

69. Maxwell v. Page, 
23 N.M. 356, 5 A.L.R. 155. 

Time of sale generally see supra §§ 
1603, 1604. 

70. See supra § 1519. 

71. Hardman vy. Brannon, 
74, 70 W.Va. 726. 

72. Hardman vy. Brannon, supra. 

73. See Statutes § 692. 

74, Snidow v. Montana Home for 


168 P. 492, 


75 S.E. 


*By WM. HOWARD BUCHANAN (§ 1683). 


the Aged, 292 P. 722, 88. Mont. 3387; 
Collins v. Sherwood, 40 S.E. 603, 50 
W.Va. 133. 

{a] In Alberta Tax Sale Relief Act 
(1923) ec 5 § 25 (d) cures defective 
sales which have already taken place. 
Standard Trusts Co. v. Mun. Dist. 
Hiram & lLamrock, 22 Alta.L. 148, 
[1926] 2 DomL.R. 150, [1926] 1 West 
Wkly. 561. 

75. Snidow v. Montana.Home for 
the Aged, 292 P. 722, 88 Mont. 337. 

76. Fields v. Altman, 69 So.. 543, 
193 Ala. 160, Ann.Cas.1918B 189. 

[a] Reasons for rule.—‘‘There are 
several valid reasons why the pur- 
chaser cannot recover in such case. 
One is that the rule of caveat emptor 
applies with all its vigor in such 
cases. Where two persons are equal- 
ly at fault, the law will leave them as 
it finds them. The officer did not sell 
the property as his own, or by virtue 
of individual right or will. He sold 
it, as he and the purchaser thought, 
by virtue of law and for a public pur- 
pose, but by a mistake of law only 
he had no right or authority to sell, 
and by virtue of the same mistake the 
plaintiff purchased. The latter could 
not take his chance of getting a title 
to the property purchased, and, if he 
failed in that, recover back his money 
paid from the officer making the sale. 
Ignorance or mistake of the law will 
not excuse a man, nor relieve from 
the consequences of crime, or from 
liability for torts ors on contracts, 
much less confer a right of action 
upon him which he would not have 
had but for the ignorance or mistake.” 
Fields v. Altman, 69 So. 543, 544, 193 
Ala. 160, Ann.Cas.1918B 189. 

77. Kramer v. Slattery, 73 Pa.Su- 
per. 361. 

78. Draper v. Rodd, 200 N.W. 761, 
185 Wis. 1. 

79. Kean v. Kinnear, 33 A. 325, 171 
Pa. 639; Draper.v. Rodd, 200 N.W. 
761, 185 Wis. 1. See Bunnell v. Far- 
ris, 82 Ind. 393 (point conceded but 
not decided). 

[a] In Nebraska Act (1879) § 131 
imposes liability only for mistakes 
and wrongful acts of county officers. 
Kelley v. Gage County, 93 N.W. 194, 
99 N.W. 524, 67 Neb. 6. ; 

[b] Thus, although the sheriff was 
authorized by warrant of the county 
treasurer to seize and sell property, 
his failure to comply with the statute 
in making a sale rendered him liable 
to the owner for damages as for con- 
version. Draper v., Rodd, 200 N.W. 


*By FRANK L. MORGINSON (§§ 1684, 1685). 


a tax sale exists only when granted by constitution 
or statute,*® and only by provisions therein relat- 


761, 185 Wis. 1. 

[ec] Estoppel.—(1) Where the sher- 
iff levied on plaintiff’s lumber and 
sold the same for taxes without com- 
plying with the statute, the agent’s 
unauthorized consent to such sale did 
not estop plaintiff from suing the 
sheriff for damages, since dominion 
over the property was taken away 
from plaintiff and his agent by levy 
thereon by the sheriff. Draper v. 
Rodd, 200 N.W. 761, 185 Wis. 1. (2) 
Acceptance by the owner of lumber of 
surplus proceeds of unlawful sale 
thereof by the sheriff for taxes did 
not estop the owner from suing the 
sheriff for damages as for conversion, 
Since receipt of such surplus by the 
owner was not an inducement to the 
sheriff to sell the lumber, nor did it 
constitute waiver of an unlawful sale. 
Draper v. Rodd, supra. : 

[d] Nature of action.—An action 
by the owner of property against the- 
sheriff for damages for unlawful sal 
of property for taxes is not an nation 
to recover the tax. Draper v. Rodd, 
200 N.W. 761, 185 Wis. 1. 

80. Traer v. Filkins, 10 Iowa 563. 

81. Traer v. Filkins, supra. 

82. Traer v. Filkins, supra. 

83. Garrett v. Limes, (Mo.App.) 
209 S.W. 295. 

84. Houston v. Welsh, 66 S.W. 106, ~ 
27 Tex.Civ.App. 121. 

85. Notice to redeem as essential 
to due process of law see infra § 1718. 
An od Ala.—Boyd v. Holt, 62 Ala. 

Ark.—Gamble v. Phillips, 156 S.W. 
177, 107 Ark. 561; Brasch v. Mumey, 
138 S.W. 458, 99 Ark. 324, Ann.Cas. 
1913B 38. 

Mass.—MecNeil v. O’Brien, 91 N.E. 
138, 204 Mass. 594, 

Miss.—Bonds v. Greer, 56 Miss. 710. 

Mont.—State v. Hays, 282 P. 32, 86 
Mont. 58. 

N.Y.—Mabie v. Fuller, 174 N.B. 450, 
255 N.Y. 194; Levy v. Newman, 28 N. 
E. 660, 130 N.Y. 11; People ex rel. 
Quaranto v. Moynahan, 133 N.Y.S. 361, 
148 App.Div. 744 [aff 98 N.E. 1113, 205 
N.Y. 590]. 

Tex.—Collins v. Ferguson, 26.S.W. 
225, 22 Tex.Civ.App. 552. 

{a] In Indiana (1) under early 
statutes, right to redeem from tax 
sale was barred. Hall v. Craig, 25 N. © 
EB. 538, 125 Ind. 523; State v. McGill, 
40 N.E. 1115, 43 N.E. 1016, 15 Ind.App. 
289. (2) Under present statutes the 
right exists. See Hllison v. Brau- 


*By S. BOYD DARLING (§§ 1686-1717). 
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ing to redemption of property from a tax sale.’” 


The right cannot be exercised under statutory pro- 
visions relating to redemption from mortgage fore- 
closure,** or to redemption in appraisal proceedings 
after judgment,®® or to payment of taxes in ar- 
rears before sale,9° or even to redemption under 
the general tax law where clearly the redemption 
provisions in a special act relating exclusively to 
readjusted taxes in arrear apply.°t The right is 
governed by the law in foree when the sale was 
made,®? and is coextensive with its terms,®? having 
no existence whatever if the law in force at the 
time of the sale makes no provision therefor;°* and 


the person entitled to redeem®® must conform to its 


requirements.°* Unlike redemption from mortgage 
foreclosure,®’ this statutory right is not founded 
on any special equities,?® and no ordinary judicial 
proceedings are required, the provisions granting 
the owner a right to redeem from a tax sale being 
self-executing,®® although proceedings in equity are 
not barred where the statutory remedy is not ex- 


TAXATION 


[§ 1686 


clusive.1 The right is enforceable not. only where 
the tax sale was irregular or defective,” but where 
the sale was regular and valid* and had been con- 
firmed by the court. The right is enforceable 
against the purchaser at the tax sale, who takes 
subject to the right to redeem,® against the state 
where the sale is made to the state,® and against 
the state’s grantee where the statute permits a re- 
sale by the state;7 it can be destroyed only by 
Japse®. or termination of the redemption period in 
the statutory way,® or by foreclosure in the statu- 
tory method; a sale not being necessary as in mort- 
gage foreclosure.11 The right to redeem is not 
affected by the method adopted by statute in re- 
vesting title in the owner after redemption, whether 
it be by annulment of the tax sale or by its con- 
firmation and by deed to the owner;* nor does 
the execution and delivery of a resale tax deed, 
void on its face, affect the right to redeem from an- 
nual sales for delinquent taxes assessed against the 


strattor, 88 N.E. 963 (Rev. [1914] c¢c N.Y.—Mabie v. Fuller, 174 N.E. 450, ]117 N.W. 700, 81 Neb. 740, 744. (3) 
128 art 24). 55 N.Y. 194; Peo. ex rel. Quaranto | Even assuming that the court has ju- 
87. See cases infra notes 88-91. v. Moynahan, 133 N.Y.S. 361, 148 App. | risdiction, in confirming a judicial 
88. See infra this note. Div. 744. _ sale for taxes, to cut off the right of 
[a] Owner of land, sold for taxes, N.C.—Jones v. Shull, 69 S.E. 498, | redemption, an order of confirmation 
cannot claim special redemption bene-| 153 N.C. 517. which does not in terms deny to the 
fits accorded to mortgage debtors by Ohio.—Longworth v. Wolfington, 6 }|owner such right will not be con- 
statute relating to redemption from] Ohio 9. strued as having such effect. Smith 


mortgage foreclosure sale enacted 
during a depression by suing to re- 
deem from tax sale under that stat- 
ute. Davidson v. Plummer, 92 P. 705, 
76 Kan. 462. 

89. Hall v. Craig, 25 N.E. 538, 125 
Ind. 523. 

90. See infra this note. 
. [a] Where different proceedings 
are provided, one for redemption after 
sale and the other for payments of 
taxes in arrear on more favorable 
terms where no sale has been made, 
an owner after sale cannot secure the 
benefits of the latter proceedings by 
bringing his action to redeem there- 


peer Peo. v. Kelly, 10 Hun (N.Y.) 
283. 

91. Levy v. Newman, 28 N.E. 660, 
aS OMN roll. ‘ 

92. See infra § 1687. 


93. See cases infra this note. 

[a] Right construed to exist in 
case of lands purchased at tax sales 
by an individual or individuals as 
well as in the case of lands purchased 
Dy the state. Bonds v. Greer, 56 Miss. 


0. ; : 

[b] Bight restricted to lands sold 
between particular dates stated in the 
statute. Boyd v. Holt, 62 Ala. 296. 

94. Collins v. Ferguson, 56 S.W. 
225, 22 Tex.Civ.App. 552. 

95. See infra §§ 1690-1697. 

96. Ark.—Gamble vy. Phillips, 156 
S.W. 177, 107 Ark. 561; Brasch v. 
Mumey, 138 S.W. 458, 99 Ark. 324, 
Ann.Cas.1918B 38; Pope v. Macon, 23 
Ark. 644; Craig v. Flanagin, 21 Ark. 
BHEey 

Iowa.—Childs yv. Shower, 
2615 
neal 

La.—Howard v. Zeyer, 18 La.Ann. 
407, 
Me.—Bracket v. Norcross, 1 Me. 89. 

Mass.—Hodsdon v. Weinstein, 146 
N.E. 675, 251 Mass. 440; Jones v. 
Carter, 12 Mass. 314; Bacon v. Callen- 
der, 6 Mass. 303. 

Mich.—Rousseau vy. Riihiniemi, 153 
N.W. 23, 186 Mich. 653; Bullock v. 
Auditor-Gen., 105 N.W. 542, 142 Mich. 
122; Semer v. Auditor-Gen., 95 N.W. 
732, 1383 Mich. 569; King v. Harring- 
ton, 18 Mich. 213. 

Mo.—Dothage v. Stuart, 35 Mo. 251. 

Mont.—State v. Hays, 282 P. 32, 86 
Mont. 58; State v. McCollough, 279 P. 
246, 85 Mont. 485, 66 A.L.R. 1033. 

N.M.—Wilson vy. Matson, 177 P. 746, 
25 N.M. 67. i 


3 18 Iowa 
Mulligan v. Hintrager, 18 Iowa 


87 P. 49, 44 Wash. 132; 


Pa.—Lynch v. Brudie, 63 Pa. 206; 
Steele v. Spruance, 22 Pa. 256. 

Porto Rico.—Erwin v. Nater, 6 Por- 
to Rico Fed. 492. 

Vt.—Brown y. Storm, 4 Vt. 37. 

97. See Mortgages § 2068. 

98. Loud v. O’Brien, 132 N.W. 495, 
167 Mich. 206. 

99. Lincoln v. Lincoln St. R. Co., 
106 N.W. 317, 75 Neb. 523, 121 Am. 
S.R. 816; Carly v. Boner, 102 N.W. 
761, 70 Neb. 674; Logan County v. 
McKinley-Lanning L. & T. Co., 101 
N.W. 991, 70 Neb. 406; Lincoln Street 
Ry. ‘Co. v. City of Lincoln, 84 N.W. 
802, 61 Neb. 109, 142. 

[a] Right of minor to redeem does 
not have to be enforced in proceedings 
in chancery court. George v. Hefley, 
32 S.W.(2d) 445, 182 Ark. 678. 

[b] Existence of right to redeem 
based on self-executing provision of 
constitution, is not affected by fail- 
ure of statute authorizing tax sale to 
also provide for it. State v. Gulf, M. 
& N. R. Co., 104 So. 689, 138 Miss. 70. 

1. Bains Bros. Inv. Co. v. Walthall, 
60 So..142, 180 Ala. 45. 

2. Sherlock v. Gillis, 187 N.W. 812, 
108 Neb. 72; Gulager v. Coon, 218_P. 
701, 93 Okl. 62; Albring v. Petronio, 
Neal v. Wil- 
son, 92 S.H. 136, 79 W.Va. 482. See 
Stebbins v. Kay, 25 N.E. 207, 123 
N.Y. 31 (construing a statute as out- 
lining a scheme of redemption in cas- 
es where the land has been illegally 
sold and as not intended to validate 
sales made without jurisdiction). 

[a] Gand sold by mistake for a 
tax, Supposed to be unpaid but which 
had been paid may be redeemed. Hen- 
derson v. Robinson, 41 N.W. 371, 76 
Iowa 603. 

3. George v. Hefley, 32 S.W.(2d) 
445, 182 Ark. 678. 

4. See cases infra this note. 

[a] Effect of confirming tax sale. 
—(1) A judicial decree confirming a 
tax sale, although it precludes all 
further objection to the sale on ac- 
count of informality or illegality, does 
not cut off the statutory right of re- 
demption, Smith vy. Thornton, 86 S.W. 
1008, 74 Ark. 572. (2) The right of 
redemption from sales of real estate 
for nonpayment of taxes given by 
Const. art 9 § 3, applies to judicial 
as well as administrative sales, and 
the confirmation of such sales in no 
way adjudicates the right of redemp- 
tion. Butler y. Libe, 116 N.W. 663, 


eer eae 120 N.W.. 212, 83 Neb. 

5. Ga.—Decatur County Building 
ear Ass’n v. Thigpen, 160 S.E. 

Ill.— Elmhurst State Bank v. Stone, 
178 N.B. 362, 346 Ill. 157. 

La.—Gamet’s Estate v. Lindner, 106 
So. 22, 159° La.) 658: : 

Mich.—Reed v. Auditor-Gen., 109 
N.W. 275, 146 Mich. 208. 

N.Y.—Mabie v. Fuller, 174 N.B. 450,° 
255 N.Y. 194; Williams v. Townsend, 
3L N.Y. 421. 

Tex.—McGraw v. Potts, (Civ.App.) 
27 S.W.(2d) 550. 

Sask.—Leslie v. Bronfman, 70 Dom. 
L.R. 561. 

[a] Estoppel of purchaser to deny 
right of redemption.—In a suit by the 
person assessed with taxes against 
the purchaser at the tax sale, to set 
aside a tax deed, defendant, having 
bought plaintiff's title, is estopped to 
deny his right to redeem. Towns- 
no v. Shaffer, 3 S.E. 586, 30 W.Va. 

Law governing see infra § 1687. 

6. St. Louis Refrigerator, etc., Co. 
v. Langley, 51 S.W. 68, 66 Ark. 48; 
Brown’s Ex’x v. Green, 211 S.W. 860, 
184 Ky. 300; Minnesota Debenture 
Co. v. Scott, 119 N.W. 391, 106 Minn. 
32; Multnomah County v. Title Guar- 
antee Co., 80 P. 409, 46 Or. 523. 

7. Closser v. McBride, 148 N.W. 
756, 182 Mich. 594; Griffin v. Ken- 
nedy, 112 N.W. 756, 148 Mich. 583. 

8. White Pine Mfg. Co. v. Morey, 


112 P.. 674, 19 Idaho 49; Isbell v. 
Greylock Mills, 120 N.E. 446, 231 
Mass. 233. 

[a] Right to redeem is destroyed, 


and not merely barred, by lapse of 
time prescribed by statute without 
redemption. Hollingsworth v. Schan- 
land, 99 So. 6138, 155 La. 825. 

9. Smith v. Furlong, 117 P. 527, 
160 Cal. 522; G. F. Sanborn Co, v. 
Alston, 116 N.W. 1099, 117 N.W. 625, 
153 Mich. 456, 4638. 

10. Partridge v. Corkry, 4 Greene 
(Iowa) 383; Logan County v. Carna- 
han, 92_N.W. 984, 95 N.W. 812, 66 
Neb. 685; Durbin v. Platto, 3 N.W. 
30, 47 Wis. 484. 

Foreclosure of right of redemption 
see infra §§ 1707-1717. 

ll. Mitsch v. Owens, 89 A. 292, 82 
id 404, 

s ity of Philadelphia v. Schaef- 
er, 112 A. 864, 269 Pa. 550. me 


For later cases, develepments and changes in the law see Annotations, same title and section number, 
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dand for previous years.1* Redemption is not com- 
pulsory on, the owner after sale based on an assess- 
ment which is void,'* and, in the absence of a legal 
obligation, contractual or otherwise, to redeem, re- 
demption is not compulsory after sale based on an 
assessment that is valid;!° but the owner, and oth- 
ers liable in law for the payment of the tax, cannot 
add to or strengthen his title by omitting to pay 
the tax and purchasing at the tax sale® or from 


the tax purchaser,!? 


[§ 1687] 2. Law Governing. The right to redeem 
from a tax sale is dependent for its existence up- 
on,'® and is governed by, the law in force when the 
sale was made,1® regardless of when the taxes be- 
came due,?° or the overdue tax decree was ren- 
dered,?! or when the redemption is made,22 unless 
within the terms of an exception or proviso therein 


eontained.?3 


[§ 1688] 3. Construction and. Operation of Stat- 
utes*+—a. In General. Following general rules of 
statutory construction,*® statutes allowing redemp- 


13. Sharum v. Foster, 235 P. 489, 
109 Okl. 218. 

14. Stewart v. Crysler, 3 N.E. 471, 
100 N.Y. 378. 

15. Duson v. Roos, 49 So. 590, 123 
Ba. 835, 131 Am.S.R. 375; Olson vy. 
oe 145 N.W. 1078,-156 Wis. 


16. See supra § 1616. 

17. See infra § 1691. 

18. See supra § 1686. 

19. Ala.—Morris v. Card, 135 So. 
340, 223 Ala. 254. 

Ark.—Hodges v. Harkleroad, 85 S. 
W. 779, 74 Ark. 343; Thompson v. 
Sherrill, 11 S.W. 689, 51 Ark. 453. 

Cal.—Biaggi v. Ramont, 209 P. 892, 
189 Cal. 675; Main v. Thornton, 128 
P. 766, 20 Cal.App. 194. 

Idaho.—Booth v. Clark, 222 P. 779, 
38 Idaho 376; Paradis v. Smith, 222 
P. 779, 38 Idaho 374; Washington 
County v. Paradis, 222 P. 775, 38 Ida- 
ho 364; Lawrence v. Defenbach, 128 
P. 81, 23 Idaho 78. 

Iowa.—Negus v. Yancey, 22 Iowa 


Minn.—Spear v. Noonan, 155 N.W. 


107, 131 Minn. 332; Burnside v. 
Moore, 145 N.W. 27, 124 Minn. 321; 
Phelps v. Powers, 97 N.W. 136, 90 


Minn. 440; Kipp v. Johnson, 75 N.W. 
736, 73 Minn. 34; Merrill v. Dearing, 
21 N.W. 721, 32 Minn. 479. 
Neb.—Opp v. Smith, 169 N.W. 716, 
102 Neb. 152 [rev 166 N.W. 265, 102 


Neb. 152]. 
N.J.—Harrington Co. v. Chopke, 154 
A. 849, 108 N.J.Eq. 297; Wills v. 


Windish, 151 A. 212, 106 N.J.Eq. 449; 
Harrington Co. v. Jones, 151 A. 906, 
106 N.J.Eq. 280 [aff 145 A. 869, 104 
N.J.Eq. 377]; Hildreth v. Vineland 
Trust Co., 145 A. 625, 104 N.J.Eq. 317; 
Campora v. Dackerman, 138 A. 376, 
101. N.J.Eq. 395; Rodgers v. Cress- 
man, 130 A. 17, 98 N.J.Eq. 209; Welles 
v. Schaffer, 129 A. 622, 98 N.J.Eq. 31. 

N.M.—Williams v. Van Pelt, 295 P. 
418. 

N.Y.—Dunkum v.  Maceck Bldg. 
Corporation, 237 N.Y.S. 180, 227 App. 
Div. 230 [aff 176 N.E. 392, 256 N.Y. 
275]. 

Or.—Looney v. Sears, 185 P. 925, 186 
P. 548, 94 Or. 690. oe 7 

20. Negus v. Yancey, owa 57; 
Bente v. Sullivan, 115 S.W. 350, 52 
Tex.Civ.App. 454. ; 

21. ‘Thompson v. Sherrill, 11 S.W. 

, 51 Ark. 453. ‘ 
at Phelps v. Powers, 97 N.W. 1386, 
90 Minn. 440. 

23. Stein v. Hanson, 109 N.W. 821, 
99 Minn. 387. 

[a] Taxes assessed the preceding 
year.—A tax sale of property in 1869 
for unpaid taxes assessed in 1868 is 
governed by the law in force in 1868 
where the law enacted in 1869, re- 
pealing the earlier law, excepted from 
its operation redemptions from tax 
sales for unpaid taxes assessed in 
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leads. to.?3 


ee Wolfe v. Henderson, 28 Ark. 


24. Constitutionality see Constitu- 
tional Law § 619. 

25. See Statutes §§ 563-734. 

26. Elmhurst State Bank v. Stone, 
178° N.B 362, 346111. 457; Clark. v. 
Zaleski, 3.97 (NB 2723) 253) Ti: 563" 
Barnes v. Kandt, 134 N.Y.S. 339. 

27. Fitzsimmons vy. Bonavita, 76 A. 
313, 77: N.J.Eq: 277. 

28. U.S.—Corbett vy. Nutt, 10 Wall. 
464, 19 L.Ed. 976; Dubois v. Hepburn, 
10 Pet. 1, 9 L.Ed. 325; Hellems v. Ros- 
zel, 256 F. 606, 167 C.C.A. 686; Begole 
v. Bigelow, 213 F. 401, 130 C.C.A. 37; 
Slade v. Rose, 188 F. 749; Schenck v. 
Peay, 21 F.Cas.No. 12,451, 1 Dill. 267. 

Ala.—Boyd v. Holt, 62 Ala. 296. 

Ill.—Elmhurst State Bank y. Stone, 
178 N.E. 362, 346 Ill. 157. 

Iowa.—Fidelity Inv. Co. v. White, 
223 N.W. 884, 225 N.W. 868, 208 Iowa 
519; Ashenfelter v. Seiling, 119 N.W. 
984, 141 Iowa 512; Corning Town Co. 
v. Davis, 44 Iowa 622; Burton v. 
Hintrager, 18 Iowa 348. 

La.—Alter v. Shepherd, 27 La.Ann. 
207; Winchester y. Cain, 1 Rob. 421, 

Mass.—Union Trust Co. v. Reed, 99 
N.E. 1093, 213 Mass. 199. 

Mich.—Pike y. Richardson, 99 N.W, 
398, 136 Mich. 414; Monaghan vy. Au- 
eer ease 98 N.W. 1021, 136 Mich. 
247. i 

Minn.—Nelson vy. Central Land Co., 
29 N.W. 121, 35 Minn. 408; Gaston v. 
Merriam, 22 N.W. 614, 33 Minn. 271; 
Merrill vy. Dearing, 21 N.W. 721, 32 
Minn. 479. 

Miss.—Bousquet v. Brown, 119 So. 
166, 152 Miss. 171; Darrington v. Rose, 
90 So. 632, 128 Miss. 16; Bonds v. 
Greer, 56 Miss. 710. 

Mont.—State v. Hays, 282 P. 32, 86 
Mont. 58. ~ 

Neb.—King v. Boettcher, 147 N.W. 
836, 96 Neb. 319. 

N.J.—Van Roden v. Manso, 156 A. 
317, 109 N.J.Eq. 148; Sichel v. Willett, 
145 A. 721, 104 N.J.Eq. 393. 

N.Y.—Peo. v. Belckwenn, 27 N.E. 
376, 126 N.Y. 310; West End Brewing 
Co. v. Osborne, 238 N.Y.S. 345, 227 
App.Div. 340 [rev 233 N.Y.S. 223, 133 
Mise. 823, and aff 173 N.E. 872, 254 N. 
Y. 572]; Gabel v. Williams, 80 N.Y.S. 
489, 39 Mise. 489. 

N.C.—Price v. Slagle, 128 S.E. 161, 
189 N.C. -757. : 

Ohio.—Masterson y. Beasley, 3 Ohio 
01. . 
= Pa.—City of Philadelphia vy. Schae- 
fer, 112 A. 864, 269 Pa. 550; Gault’s 
Appeal, 33 Pa. 94; Patterson v. Brin- 
dle, 9 Watts 98. 

S.D.—Gibson v. Pekarek, 131 N.W. 
728, 27 S.D. 428 [aff 126 N.W. 597, 25 
S.D. 281; Ann.Cas.1912B 944]. 

Tex.—Jackson v. Maddox, 117 S.W. 
185, 53 Tex.Civ.App. 478. 

Va.—Hale v. Penn, 25 Gratt. (66 
Va.) 261; Corbett v. Nutt, 18 Gratt. 
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tion from tax sales are construed in favor of up- 
holding their validity,?* against uncertainty in their 
operation,’ and liberally in favor of the redemp- 
tioner,?* especially where under disability,?® and 
are not to be applied with any greater strictness 
than the terms of the law absolutely require,?° al- 
though, as applied to the facts of particular cases, 
they must be given a reasonable construction,* tak- 
ing into account the long established policy of the 
state in such matters,?? and, where there is no am- 
biguity, giving effect to the statute which the ordi- 
nary and common usage of the language employed 
Even where liberally construed, the 
redemptioner must bring himself within the terms?# 
and comply with the requirements of the statute.?> 

[§ 1689] b. Legislation Enacted after Tax Sale. 
The relative rights of the parties, having become 
fixed and vested at the time of the tax sale,?® cannot. 
be affected by subsequent. legislation,?? except, it _. 
has been held, where no contract obligation will be 


(59 Va.) 624 [aff 10 Wall. (U.S.) 464, 
19 L.Ed. 976]. 
Wash.—Kienbaum v. New Republic 
Co., 246 P. 925, 189 Wash. 298. 
W.Va.—Poling vy. Parsons, 18 S.E. 
379, 38 W.Va. 80; Danser v. Johnson, 


25 W.Va. 380. 
Wis.—Karr v. Washburn, 14 N.W. 
Jones v. Collins, 16 


189, 56 Wis. 303; 
Wis. 594. : 

[a] Unusual liberality.—W here 
plaintiff had only an interest acquired 
by quitclaim deed dated nearly eight 
years after the land was sold for tax- 
es, and after defendants had paid or 
redeemed from all taxes thereon for 
elght years, and had made permanent, 
improvements upon the property and 
substantially increased the value of 
the land, and plaintiff had construc- 
tive, if not actual, notice of these 
conditions, he is not in a position to 
invoke the exercise of unusual liber- 
ality in the construction of the stat- 
ute allowing the owner to redeem on 
prescribed conditions. Gibson v. Pe- 
karek, 131 N.W. 728, 27 S.D. 423 [aff 
126 N.W. 597, 25 S.D. 281, Ann.Cas. 
1912B 944]. 

29. Seattle Land & Improvement 
oP v. Blum, 128 P. 1066, 71 Wash. | 

30. Rochester v. Fourteenth Ward, 
Co-Op. Bldg. Lot Ass’n, 75 N.E. 692, 
183 N.Y. 23. 

31. Slade v. Rose, 188 F. 749; Lind- 
sey v. Booge, 122 N.W. 819, 144 Iowa 
168; Stuard v. Southern Engine & 
Boiler Works, 57 So. 218, 100 Miss. 
895; Gibson y. Pekarek, 131 N.W. 728, 
27 S.D. 423 [aff reh 126 N.W. 597%, 25 
S.D. 281, Ann.Cas.1912B 944]. 

$2. Downing v. Lucy, 141 N.W. 
183, 121 Minn. 301, Ann.Cas.1914C 755. 

33. State v. Leatherman, 128 So. 
21, 99 Fla. 899. 

34. See infra §§ 1690-1699. 

35. See supra § 1686. 

36. See supra § 1687. 

37. Ark.—Roberts v. Owens, 34 S. 
W.(2d) 752, 183 Ark. 6; Board of Di- 
rectors of White and Cache River 
Levee Dist. No. 1, Woodruff County, 
v. Delinquent Lands, 150 S.W. 575, 105 
Ark. 40. 

Fla.—State v. Bradshaw, 22 So. 296, 
$9. -Kla. 137) Hull wv. State, 11 Soha 
29 Fla. 79, 30 Am.S.R. 95, 16 L.R.A. 
308. 

Idaho.—Lawrence v. Defenbach, 128 
P. 81, 23 Idaho 78. 

Tll.-—Ziccarelli v. Stuckart, 115 N.E. 
192, 277 Lil. 26; People v.. Riggs, 56 


Ill. 483; Conway v. Cable, 37 Ill. 82, 
87 Am.D. 240; Holloway v. Clark, 27 
Ill. 483. i 


La.—State ex rel. Curtis v. Ross, 81 
So. 386, 144 La. 898. 

Mich.—Jacques v. Bosman, 148 N. 
W. 265, 181 Mich. 495; Holmes _ y. 
Soule, 147 N.W. 621, 180 Mich. 526; 
Curry v. Backus, 120 N.W. 796, 156 
Mich, 342; McFarlane v. Simpson, 116 
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affected thereby,** as, for example, where the state 
itself,?® or the county,*° is the purchaser, in which 
case an extension of the period of redemption is not 
within the meaning of a constitutional prohibition 
against the postponement of any obligation or lia- 
In jurisdictions where a deed 
is held essential to the consummation of the tax 
sale,t? a statute enacted after the sale but before 
delivery of the deed is held prospective with refer- 
ence to the purchaser’s rights and not subversive 
thereof ;4* also a statute, providing for vesting of 
title absolutely in the county of all lands sold for 
a stated number of successive years for taxes and 
unredeemed, is regarded as prospective if enacted 
before the last tax sale, even though enacted after 
Hence a statute abolishing, 
abridging, or enlarging the right of redemption or 
otherwise changing it will be construed, if possible, 
as prospective only or as saving existing rights,**® 
or as merely amendatory or supplementary to,*® 


bility to the state.*! 


the preceding sales.** 


N.W. 982, 153 Mich. 193. 

Minn.—State v. Krahmer, 128 N.W. 
288,112 Minn. 372; Merrill v. Dearing, 
21 N.W. 721, 32 Minn. 479. 

Miss.—Moody v. Hoskins, 1 So. 622, 
64 Miss. 468. 

N.J.—Wittes v. Repko, 151 A. &50, 
107 N.J.Eq.' 132 [aff 147 A. 498, 105 


N.J.Eq. 241]; Fitzsimmons v. Bona- 
vita, 76 A. 313, 77 N.J.Eq. 277. 
N.M.—Pace v. Wight, 181 P. 430, 
25 N.M. 276. 
N.Y.—Dikeman ~-y. Dikeman, 11 
Paige 484. 


S.D.—State v. Fylpaa, 54 N.W. 599, 
3 S.D. 586. 

Tex.—Dallas County Levee 
provement Dist. No. 6 v. Rugel, 
(Commn.App.) 36 S.W.(2d) 188 [rev 
(Civ.App.) 20 S.W.(2d) 148]. 


Im- 


Va.—Harrison y. Thomas, 49 S.E. 
485, 103 Va. 333. : 
Wis.—Robinson vy. Howe, 13 Wis. 


341. 

Ont.—MecDonald v. McDonell, 24 U. 
C.Q.B. 424. 

[a] Redemption by married wo- 


man.—The repeal of an act extend- 
ing the period of redemption in the 
case of a married woman will not cut 
off her right to redeem within that 
period when the sale was made before 
- the assage of the repealing act. 
Myers v. Copeland, 20 Iowa 22; Adams 
v. Beale, 19 Iowa 61 


38. Industrial L. Ins. Co. v. Scales, 
27 Wis. 640; and cases infra note 39. 
[a] At any time before recording 


of deed.—A statute which authorizes 
the redemption of land sold for tax- 
es at any time before the deed execut- 
ed upon such sale is recorded is not 
void on the ground that it impairs 
the obligation of contracts or divests 
a title previously acquired, it having 
always been the law of the state, that 
there might be a redemption at any 
time before the tax deed was record- 
ed. International L. Ins. Co. v. Scales, 
27 Wis. 640. 

39. Ark.—Becker v. Bell, 11 S.W. 
(2d) 449, 178 Ark. 1199; MelIver Ab- 
stract Co. v. Slaton, 11 S.W.(2d) 447, 
178 Ark. 632; Walker v. Ferguson, 3 
S.W.(2d) 694, 176 Ark. 625. 

Mich.—Adkin v. Pillen, 100 N.W. 
176, 186 Mich. 682. 

Minn.—State v. Smith, 32 N.W. 174, 
36 Minn. 456. 

N.M.—Pace v. Wight, 181 P. 430, 
25 N.M. 276. 

Tex.—League v. State, 57 S.W. 34, 
93 Tex. 553 [aff, 22 (S.Ct. 475,184. U; 
S. 156, 46 L.Ed. 478]. 

[a] Subsequent sale by state.— 
Right to redeem after tax sale to the 
state and subsequent sale by state to 
purchaser is governed by law in force 
at the latter sale. Johnson vy. Fraser, 
ret N.W. 474, 128 N.W. 676, 112 Minn. 
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contract 3°32 


40. Warner v. Pile, 185 P. 1041, 105 
Kan. 724; Pace v. Wight, 181 P. 430, 
25 N.M. 276; State v. Lawler, 205 N. 
W. 880, 884, 53 N.D. 278; State v. De 
Graff, 255 P. 371, 143 Wash. 326 [er- 
ror dism 48 S.Ct. 323, 276 U.S. 602, 72 
L.Ed. 726]. 

‘It is true, a tax certificate issued 
to a private bidder at a tax sale is a 
contract, and the rights of the hold- 
er of such certificate, as stipulated 
therein, falls within the constitution- 
al provision against the impairment 
of contracts. But a tax certificate 
issued to a county, where a tract of 
land is bid in in the county’s name 
for want of private bidders, is quite 
a different transaction from _ that 
where a certificate is issued to a pri- 
vate bidder. A private bidder makes 
a purchase in reliance upon the stat- 
utory provisions then existing as to 
the rights granted to him by such 
purchase. He pays over the purchase 
price and receives a certificate which, 
together with the statutory provisions 
then existing, specifies certain defi- 
nite rights in favor of the holder of 
the certificate. But, where a certifi- 
cate is bid in in the name of a coun- 
ty, such county makes no payment 
either to the state or to any of the 
political subdivisions of the propor- 
tionate share of the tax due to them 
out of the tax evidenced by the tax 
sales certificate. And a county does 
not become the owner of the tax cer- 
tificate in the sense that it has part- 
ed with anything of value or is enti- 
tled to receive the full amount due 
on the certificate in case of an as- 
signment or redemption thereof. The 
certificate still represents uncollected 
taxes, and the purchase in the name 
of the county is merely one step pro- 
vided by the Legislature in the proc- 
ess of collections.” State v. Lawler, 
Lewis v. Tipton, 222 P. 661, 
662, 29 N.M. 269. 

“When the owner of property re- 
deems the same from tax sale, he has 
not discharged any obligation or lia- 
bility to the state, but is in effect buy- 
ing back his property upon the terms 
and conditions prescribed by the state. 
It is apparent, therefore, that the con- 
stitutional provision has no applica- 
tion.” Lewis v. Tipton, supra. 

42. See infra § 1864. 

43. Gault’s Appeal, 33 Pa. 94. 

44. Baldwin v. Ely, 28 N.W. 392, 
66 Wis. 171. 

45. Ark.—Wolfe vy. Henderson, 28 
Ark. 304. 

Kan.—Crawford v. Shaft, 11 P. 334, 
35 Kan. 478. 

Minn.—Stein v. Hanson, 109 N.W. 
821, 99 Minn. 387. 

Miss.—Judah v. Brothers, 14 So. 455, 
71 Miss. 414; 


[§ 1689 


and as not repealing, existing statutes;47 but it is 
within the power of the legislature to repeal a law 
granting or regulating the right of redemption, as 
applied to future sales, ,and its intention to do so 
is evidenced by the enactment of a new statute pro- 
viding a complete system of regulation and incon- 
sistent with the former law.*® 
rights of parties in tax proceedings are to be de- 
termined by the law in force at the time of the tax 
sale*® does not prevent the legislature from making — 
changes in the manner of enforcing the lien,®° or 
in adding tothe conditions precedent thereto,°? or 
with reference to future defaults in tax payments, *? 
which do not impair any of the obligations of the 
or with reference to penalties or in- 
terest rate in which there can be no vested inter- 
est;°4 nor does it prevent the legislature from mak- 
ing such changes after the redemption period under 
the earlier statute has expired;°° 
changes in procedure are not applicable to cases 


The rule that the 


but statutory 


56 Miss. 371. 
N.D.—Blakemore vy. Cooper, 106 N. 
W. 566, 15 N.D. 5, 125 Am.S.R. 574, 


4 L.R.A.N.S. 1074. 
a eee v. Dodge, 


Ge eee re Kerr, (5) Derr au: 
46. Rogers v. Nichols, 71 N.E. 950, 
186 Mass. 440; Crawford vy. Dillard, 
191 P. 513, 26 N.M. 291: Allen v. Pe- 
terson, 80 P. 849, 38 Wash. 599. 

47. Ziccarelli v. Stuckart, 115 N. 
BH. 192, 277 Ill) 26;..Rose v. Turner: 
7 S.W.(2d) 70, 117 Tex. 464 [answer 
to certified questions conformed to 
(Civ.App.) 16 S.W.(2d) 433]; Seattie 
Land & Improvement Co. v. Blum, 128 
P. 1066, 71 Wash. 530. 

48. Hadley v. Musselman, 3 N.E. 
122, 104 Ind. 459; Byington v. Rider, 
9 Iowa 566; Stewart vy. Brooks, 28 
Mo. 62; Chard v. Holt, 32 N.E. 740, 
136 N.Y. 30; Levy v. Newman, 28 N. 
E. 660, 130 N.Y. 11. 

49. See supra § 1687. 

50. U.S.—Wheeler yv. Jackson, 11 
S.Ct. 76, 187 U.S. 245, 34 L.Ed. 659; 
Curtis v. Whitney, 13 Wall. 68, 20 L. 
Ed. 513; Glen Inv. Co. vy. Romero, 254 
We 239, 165 CC. Ay 527: 

Cal.—Oullahan v. Sweeney, 21 P. 
960, 79 Cal. 587, 12 Am.S.R. 172. 

Fla.—Tax Securities Corporation v. 
Borland, 137 So. 151. 

Ill. Gage vy. Stewart, 19 N.E. 702, 
127 Ill. 207, 11 Am.S.R. 116. 

Mich.—Clugston v. Rogers, 169 N. 
W. 9, 203 Mich. 339; Weller v. Whee- 
lock, 118 N.W. 609, 155 Mich. 698. 

Minn.—State v. Krahmer, 117 N.W. 
780, 105 Minn. 422, 21 L.R.A.N.S. 157; 
puede v. Drexel, 62 N.W. 261, 60 Minn. 


N.J.—B. H. K. Realty Co. v. Scar- 
let, 149 A. 543, 105 N.J.Eq. 707. 

N.C.—Price v. Slagle, 128-S.E. 161, 
LS9. NG OT. 

[a] Shortening time of redemp- 
tion.— A statute is valid which mere- 
ly shortens the time for redemption 
from previous tax sales but does not 
arbitrarily cut off the right to redeem. 
aa v. Peterson, 80 P. 849, 38 Wash. 

_51. Everett v. Adamson, 180 P. 
144, 106 Wash. 355. 

52. Coshun y. Hurlburt, 201 P. 870, 
102 Or. 240. 

53. See cases supra notes 51, 52. 

54. Coshun vy. Hurlburt, 201 P. 870, 
102'Or. 240. ; 

Penalties: 

Generally see infra § 1756. 
Interest see infra § 1755. 

55. Curtin v. Kingsbury, 
830, 31 Cal.App. 57; Ridgeway v. 
Reese, 131 So. 136, 100 Fla. 1304; 
Ridgeway v. Peacock, 131 So. 140, 100 
Fla. 1297; Lawrence y. Corbeille, 178 
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Caruthers v. McLaran,! P, 834, 32 Idaho 114: Commercial Sav- 
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For later cases, developments and changes in the law see Annotations, same title and section number, 
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where procedure under the earlier statute had al- 
ready been taken when the change became effec- 
tive,°* nor, will they be enforced in cases where 
compliance is impossible.57 | 

[§ 1690] 4. Persons Entitled To Redeem—a. In 
General. As a general rule any persom may redeem 
land from a tax sale who has an interest in the 
property which would be affected by the maturing 
of the tax title in the purchaser.’ This may in- 
elude not only the owner,®® but also a lessee®® the 
holder of a life estate;®! the wife or child of the 
owner ;°* creditors holding liens on the property 
by judgment or otherwise;** one in possession as 
owner,®* or under claim of right adverse to the 
true owner;®*> and the state itself where, under a 
statute, it has a right to a deed to the land,®® in- 
eluding governmental subdivisions thereof ;*? and, 
while it has been said that after a valid sale for 
taxes it requires a clearer right to redeem than to 
pay in self-protection before sale,®’ it was held that 
a title good against an intruder is sufficient to en- 
able the party to redeem.®® On the other hand a 
person, who-has no interest in the property that 
may be affected by the maturity of the tax title in 
the purchaser, cannot redeem,7° and hence a right 
to enforce building restrictions against land does 
not inelude the right to redeem it from a tax sale," 
and even under a statute granting the right to 
redeem to. a “person who has some interest in the 
land,” a son of a deceased owner will not be allowed 
to redeem where to do so would interfere with the 
proper administration of the estate,*? and a statute 
providing that “any other person may redeem” does 
not permit a person to redeem unless in good faith 
ings & Loan Ass’n v. Pyramid Realty]672, 61 Wis. 88. 
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he claims to have a substantial interest in the land.73 

Occupant of land. Under a statute authorizing 
redemption by the “occupant of any lot or separate 
tract of land . . .. or any person who had the 
title thereto,” occupancy is not restricted to actual 
residence and living upon the land,’4 nor to land 
inclosed, cultivated, or improved;7® nor is it nec- 
essary that there should be an actual connection or 
physical connection between the land sold, for taxes 
and other land used for actual residence;7® but the 
term includes land used in connection with other 
property of the taxpayer,"? even though not inclosed 
with it,7® and even though separated from it by nat- 
ural bodies of water.7® Occupancy is construed in 
these cases in connection with another section of the 
tax law requiring service of notice of the tax sale 
upon the “actual occupant” of the land,®° and where 
the oceupaney is not such as to afford opportunity 
for service of such notice, there is no oceupant of 
the land within the meaning of the redemption pro- 
vision of the law,*! and a trespasser claiming no 
title or interest in the property and having no duty 
to pay the taxes is not an “actual occupant” enti- 
tled to notice and the right to redeem.®2 

Presumption. The right to redeem is presump- 
tively established in the first instance by decision 
of the proper official to whom application to redeem 
is made.*® 

[§ 1691] b. Owner. Where the statutory provi- 
sion is simply that the “owner” may redeem, it has 
been said that for the purposes of redemption any 
person who has an interest in lands sold for taxes 
is considered as owner,** the term having been held 
to inelude not merely owners in the strict use of the 
Ala. 641; Ridgway v. Glos, 118 N.E. 


Co., 237 N.W. 575, 121 Neb. 493. 

56.. Noland y. Arnold, 137 P. 801, 
77 Wash. 363. 

[a] Repeal of notice requirement 
will not benefit a certificate holder 
who has given no notice where the 
certificate matured before the repeal 
became effective. Sandys v. Robin- 
son, 128 N.W. 484, 26 S.D. 281. 

57. See infra this note. 

[a] Shree months’ notice of ex- 
piration of redemption period, requir- 
ed by an amendatory statute, will not 
be enforced in a case where the re- 
demption period elapsed one month 
after enactment of the amendment. 
Jones y. Shull, 69 S.E. 498, 153 N.C. 
517. 

58. U.S.—Dubois v. Hepburn, 10 
Pet. 1, 9 L.Ed. 325; Schenck v. Peay, 
21 F.Cas.No. 12,451, 1 Dill. 267. 

Iowa.—Griffith v. Utley, 41 N.W* 21, 
76 Iowa 292: Curl v. Watson, 25 
Iowa 35, 95 Am.D. 763; Byington v. 
Bookwalter, 7 Iowa 512, 74 Am.D. 279. 

Mass.—Jenney v. Tilden, 169 N.E. 
669; Stone v. Stone, 40 N.E. 897, 163 
Mass. 474. 

Minn.—Sunderman Inv. Co. v. 
Craighead, 173 N.W. 653, 143 Minn. 
286. 

Miss.—Darrington v. Rose, 90 So. 
632, 128 Miss. 16. 

Neb.—Douglas v. Hayes County, 
118 N.W. 114, 82 Neb. 577. 

N.J.—Harrington Co. v. Roach, 147 
A. 201, 105 N.J.Eq. 745. 

Pa.—City of Philadelphia v. Schaef- 
er, 112 A. 864, 269 Pa. 550; Chadwick 
v. Phelps, 45 Pa. 105; Trego v. Huz- 
gard, 19 Pa. 441; McBride v. Hoey, 
2 Watts 436. i 

Tex.—Brown vv. Morriss, (Civ. 
App.) 18 S.W.(2d) 244; Jackson v. 
Maddox, 117 S.W. 185, 53 Tex.Civ.App. 
478. 

Wash.—Kienbaum v. New Republic 
Co., 246 P. 925, 139 Wash. 298; Meag- 
her v. Sprague, 72 P. 108, 31 Wash. 
549, 

Wis.—Campbell v. Packard, 20 N.W. 


Right of person without interest 
to redeem see infra § 1695. s 

59. Equitable Land Co. v. Willis, 
125 N.W. 512, 86 Neb. 200. See also 
infra § 1691. 

60. Byington v. Rider, 9 Iowa 566; 
tas v. Locke, 221 P. 737, 96. Okl. 

61. Hushaw v. Wood, 160 N.W. 
274, 178 Iowa 752; Isbell v. Greylock 
Mills, 120 N:E. 446, 231 Mass. 233. 

62. Burel v. Baker, 116 S.W. 181, 
89 Ark. 168; Seger v. Spurlock, 26 S. 
W. 819, 59 Ark. 147; Lamar v. Shep- 
pard, 5 S.E. 247, 80 Ga. 25; Pfiffner 


v. Krapfel, 28 Iowa 27; Jackson v. 
Maddox, 117 S.W.-185, 53 Tex.Civ. 
App. 478. A 


[a] Purchase by wife at the tax 
sale of her insolvent husband’s prop- 
erty is, so far as his creditors are con- 
cerned, a redemption by the husband. 
ate v. Henry, 87 S.W. 430, 75 Ark. 

63. U.S.—Schenck v. Peay, 21 F. 
Cas.No. 12,451, 1 Dill. 267. 

Conn.—Bacon y. Curtiss, 2 Root 39. 

Iowa.—German Say. Bank v. Walk- 
er, 181 N.W. 443, 190 Iowa 1096; Swan 
v. Harvey, 90 N.W. 489, 117 Iowa 58. 

La.—Basso v. Benker, 33 La.Ann. 
432. 

Mass.—Union Trust Co. v. Reed, 99 
N.E. 10938, 213: Mass. 199. 

Mo.—Little River Drainage Dist. v. 
Sheppard, 7 S.W.(2d) 10138, 320 Mo. 
341. 

Tenn.—Russell v. Dodson, 6 Baxt. 
16. 

Tex.—Baker v. West, 36 S.W.(2d) 
695 [rev (Commn.App.) 16 S.W.(2d) 
254 (aff (Civ:App.) 7 S.W.(2d) 634)]; 
State Mortg. Corporation v. Groos, 
(Civ.App.) 12 S.W.(2d) 260. 

Va.—Van Landingham  v. Buena 
Vista Imp. Co., 37 S.E. 274, 99 Va. 
37 


‘W.Va.—Bumgarner v. First Nat. 
Bank, 74 S.E. 996, 70 W.Va. 787. 
IN.W.Terr.—In re Hardaker,. 7 Terr. 


Le 151, 
64. Bell v. Propst, 127 So. 212, 220 


434, 282 Ill. 278; Hayes v. Fridge, 101 
So. 270, 156 La. 932; Richards v. Nyl- 
ka Land Co., 79 So. 208, 143 La. 650; 
Bentley v. Cavallier, 46 So. 101, 121 
La. 60; Sunderman Inv. Co. v. Craig- 
head, 173 N.W. 653, 143 Minn. 286. 

65. -See infra § 1693. 

66. Spokane County v. City of 
Spokane, 287 P. 677, 156 Wash. 704; 
Spokane County v. City of Spokane, 
287 P. 675, 156 Wash. 398. 

67. Williams v. Watson, (Fla.) 
137 So. 10 [reh den 138 So. 83]. 

68. Brown v. Day, 78 Pa. 129. 

69. Brown v. Day, supra. 

70. See cases infra notes 71-73. 

Strangers see infra §§ 1695-1696. 

71. Le Beeuf v. Papp, 220 N.W. 
792, 243 Mich. 318. 

72. Murray v. BE. Anglican Mort. & 
anes Co., (Man.) [1926] 1 Dom.L.R. 

73. Rutledge y. Price County, 27 
N.W. 819, 66 Wis. 35. 

74. People ex rel. Lake Placid Co. 
v. Williams, 129 N.Y.S. 767, 145 App. 
Div. 34 [appeal dism 98 N.E. 1112, 205 
INGA SPOON elie 

75. Peo. v. Gaus, 118 N.Y.S. 756, 
134 App.Div. 80 [aff 92 N.E. 1097, 198. 
N.Y. 501]. i 

76. Peo. v. Williams, 129 N.Y.S,. 
767, 145 App.Div. 34 [appeal dism 98 
NB aii), 2050 Noy. 59:74 

77. Peo. v. Williams, supra; Peo. 
v. Gaus, 118 N.Y.S. 756, 134 App.Div. 
80 [aff 92 N.B. 1097, 198 N.Y. 501]. 

78. Peo. v. Williams, 129 N.Y.S. 
767, 145 App.Div. 34 [appeal dism 
98 N.E. 1112; 205 N.Y.-597]. 

79. Peo. v. Williams, supra. 

80. See cases supra notes 74-79. 

81. Peo. v. Campbell, 38 N.E. 300, 
143 N.Y. 335; Peo. v. Miller, 86 N.Y. 
S. 189, 90 App.Div. 596. 

82. Parsons v. Prudential Real Es- 
tate Co., 125 N.W. 521, 86 Neb. 271, 44 
L.R.A.N.S. 666. 

83. Hartman v. Reid, 68 P. 737, 
17 Colo.App. 407; State v. Wright, 22 
OhioCir.Ct.N.S. 105. 

84. Dubois v. Hepburn, 10 Pet. (U. 
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word,®® but an agent of the owner,®*® or the owner’s 
successor in title’? holding under a quitclaim,deed,** 
the heirs of a deceased former owner,®® or his ex- 
ecutor or administrator,®® or either a trustee or 
beneficiary, as the proper one of the two may be, 
where the title to the land is held under a trust,°? 
or one in whose name the land was returned delin- 
quent,®? or another tax sale purchaser ;®* but where 
the statute itself defines “owner,” persons not with- 
in the terms of the statutory definition are not en- 
titled to redeem.®* There is no right of redemption 
in one whose only claim of title to the property is 
founded on a conveyance which is entirely invalid,°*® 
or in an owner who has entirely divested himself of 
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all titlé and interest to the property sold,®* unless 
the statute entitles any person interested to redeem 
and the grantor retains an interest to the extent of 
his continuing liability under a covenant of war- 
ranty;°7 but an owner is not divested of his right 
to redeem merely by assessment of the land to an 
unknown owner,?® or by transfer of the possession 
of the land, under statutory requirements, to the 
tax purchaser.°® ed | 

[§ 1692] c. Mortgagees and Persons Claiming un- 
der Mortgage.: A mortgagee of real estate is enti- 
tled to redeem: the same from a tax sale for the pro- 
tection of his own interest therein? even though he 
has executed and acknowledged a certificate of sat- 


S.) 1, 23, 9 L.Ed. 325; 
max, 22 Ill.App. 628. 

“We are abundantly satisfied that 
it comports with the words and spirit 
of the law, to consider any person who 
has any interest in lands sold for tax- 
es, as the owner thereof for the pur- 
poses of redemption. Any right, 
which in law or equity amounts to an 
ownership in the land; any right of 
entry upon it, to its possession, or 
enjoyment, or any part of-it, which 
can be deemed an estate in it, makes 
the person the owner, so far as it is 
necessary to give him the right to re- 
deem.” Dubois v. Hepburn, supra. 

85. Lancaster v. County Auditor, 
14 F.Cas.No. 8,038, 2 Dill. 478 (an 
owner was still the owner for pur- 
poses of redemption after the tax 
purchaser had sold his title to an- 
other); State v. King, 35 S.E. 30, 47 
W.Va. 437. 

86. See infra § 1694. : 

87. Globe Realty Co. v. Cotonio, 2 
La.A. (Orleans) 106 (where the own- 
er, within the redemption period, con- 
veyed to a third person, which con- 
veyance was duly recorded, it was 
held that such third person’s right of 
redemption was not taken away by 
a prior unrecorded promise of the 
owner to sell to the tax pur¢thaser or 
to confirm a tax sale in him). 

88. Wilson v. Sauble, i160 N.W. 580, 
193 Mich. 443; Mercer v. Stephens, 
151 N.W. 1032, 185 Mich. 290; Closser 
v. McBride, 148 N.W. 756, 182 Mich. 


594 
Rich v. Braxton, 15 S.Ct. 1006, 


Ragor v. Lo- 


89. 
i 375, 39 L.Ed. 1022 [aff 47 F. 
1 2 

90. White v. Smith, 25 N.W. 115, 27 
N.W. 250, 68 Iowa 313; Bowers v. 
Williams, 34 Miss. 324. 

91. U.S.—Corbett v. Nutt, 10 Wall. 
464, 19 L.Ed. 976. : 

Ga.—Bourquin v. Bourquin, 47 S.E. 
639, 120 Ga. 115. 

Mass.—Glazier v. Everett, 112 N.E. 
1009, 224 Mass. 184. 

Mo.—Allen v. McCabe, 6 S.W. 62, 
93 Mo. 138. 

‘Ohio.—Plumb v. Robinson, 13 Ohio 
St. 298. 

Pa.—Phillips v. Zerbe Run, ete., 
MMA AGO: 20 sea. G, 

W.Va.—State v. Musgrave, 153 S.E. 
515; Clark v. McClaugherty, 44 S.H. 
269, 53 W.Va. 376. 

Wis.—Karr v. Washburn, 14 N.W. 
189, 56 Wis. 303. 

Beneficiary under invalid parol 
trust see infra § 1693. 

92. Dooley v. Christian, 382 S.E. 
54, 96 Va. 534. 

93. Banchor v. Proctor, 129 P. 526, 
88 Kan. 510; Gamet’s Estate v. Lind- 
ner, 106 So. 22, 159 La. 658; Rogers 
v. City of Lynn, 86 N.E. 889, 200 Mass. 
354; Absecon Land Co. v. Keernes, 
137 A. 429, 101 N.J.Eq. 227. 

[a] Holder of tax certificate (1) 
in a suit for foreclosure thereof has 
a right to redeem the property from 
subsequent unpaid taxes. Harrington 
Co. v. Roach, 147 A. 201, 105 N.J:Eq. 
745. (2) Right of redemption of the 
holder of a prior tax lien was not 
terminated by a foreclosure suit de- 


nying his rights by the holder of a 
subsequent lien. Absecon Land Co. 
v. Keernes, 137 A. 429, 101 N.J.Eq. 
227. (3) Tender by the holder of a 
subsequent tax lien to the holder of 
a prior tax lien amount due upon his 
tax lien did not destroy a right of 
redemption vested in the latter. Ab- 
Secon Land Co. v. Keernes, supra. 

[b] City which has bought in lands 
at a tax sale may redeem them from 
a purchaser at a subsequent sale. 
Meagher v. Sprague, 72 P. 108, 31 
Wash. 549. 

94. See cases infra this note. 

[a] One having right to enjoy and 
dispose of.— Where the statute defines 
ownership as conferring ‘‘the right to 
enjoy and dispose of ‘things without 
further limitations than those ‘estab- 
lished by law,’ and limits the right of 
redemption from tax sales to “own- 
ers,” a creditor holding a lien on the 
estate sold cannot redeem. Mayaguez 
v. Gomez, 15 Porto Rico 608. 

[b] Owner or those claiming un- 
der him or others having a legal or 
equitable interest in thé land, to 
whom the right to redeem is restrict- 
ed by statute, does not include the 
owner’s son-in-law. Dixon v. Hocka- 
dy, 15 S.E.: 342, 36 S.C. 60. 

{[c] “Owner of the land at the time 
of the sale, his heirs, assigns, or oth- 
er legal representatives” restricts the 
right to nedeem to persons named. 
Orr v. Cunningham, 4 Watts & S. 


(Pa.) 294; McBride v. Hoey, 2 Watts 
(Pa.) 436. 
95. Viele v. Van Steenberg, 31 F. 


249; Neal v. Pitre, 77 So. 582, 142 La. 
737; Stockbridge v. Martin, 4 La.App. 
410; Ricks v. Baskett, 8 So. 514, 68 
Miss. 250; Levick v. Brotherline, 74 
Pa. 149. 

[a] Ownership acquired by fraud. 
—It has been held that one acquiring 
the ownership of premises by fraud, 
although having apparently a valid 
title of record, is not entitled to a re- 
conveyance by the purchaser of the 
state’s tax title on the payment of the 
sums required for the redemption of 
property sold for taxes. Chandler v, 
Clark, 115 N.W. 65, 151 Mich. 159. 

96. Globe Realty Co. v. Cotonio, 2 
La.A. (Orleans) 106; Saftel v. New- 
ton Sav. Bank, 150 N.E. 433, 254 Mass. 
516; Farrell v. Dietrich, 142 N.W. 
795, 94 Neb. 186. Chadwick v. Phelps, 
45 Pa. 105. See also infra § 1695. 

97. Douglas v. Hayes County, 118 
. 114, 82 Neb. 577. 

98. Lynam y. Anderson, 2. N.W. 
732, 9 Neb. 367. 

99. De Sembly v. Dedman, 170 S. 
W. 529, 161 Ky. 128. 

5 te F arapseon is generally see supra 

1 ; 

2. U.8.—Windett v. Union Mut. L. 
Ins. Co., 12 S.Ct. 751, 144 U.S. 581, 36 
L.Ed. 551; Gormley v. Bunyan, 11 
S.Ct. 453, 1388 U.S. 623, 34 L.Ed. 1086. 

Ala.—Red Mountain Min. Co, v. Jef- 
ferson County Sav. Bank, 21 So. 74, 
113 Ala. 629, 59 .Am.S.R. 151. 2 

Colo.—Foster v. Clark, 121 P. 130, 
21 Colo.App. 192. 

ee aie pss v. Hotchkiss, 14 Conn. 


Am.S.R. 262; 


N.W. 1538, 64 Iowa 708; 
Low, 


Kan. 711; 
Kan. 524; 
Moore, 48 P. 455, 5 Kan.App. 362. 


La.Ann,. 489; 


31 La.Ann. 330; Alter v. Shepherd, 27 
La.Ann. 207. q 


Stone, 40 N.E 
Keith v. Wheeler, 
Mass. 161; 


Ga.—Verdery v. Dotterer, 69 Ga. 
4 


11l.—Stinson v. Connecticut Mut. L. 
Ins:"\Co.,"51 N-EL'193, 174 Ill. 125566: 
Clark v. Laughlin, 62 
Ill. 278; Wright v. Langley, 36 Ill. 
381. See Miller v. Cook, 25 N.E. 756, 
135 Il. 190,10 LsR.A. 292, 

lowa.—Griffith v. Utley, 41 N.W. 21, 
76 Lowa 292; Dickinson v. ‘White, 21 
Ellsworth v. 
17 N.W. 450, 62 Iowa 178; 
Strong v. Burdick, 3 N.W. 707, 52 
Iowa 630; Lloyd v. Bunce, 41 Iowa 
660. See Jordan y. Brown, 9 N.W. 200, 


56 Iowa 281. 
Kan.—Galbreath v. Drought, 29 
Leitzbach y. Jackman, 28 
Merchants Sav. Bank v. 


La.—Timken v. Wisner Estates, 95 


So. 711, 153 La. 262; Rondez v. Buras, 


34 La.Ann. 1245; Shannon y. Lane, 33 
Montgomery v. Burton, 


Mass.—Barry v. Lancy, 60 N.B. 395, 
179 Mass. 112; McGauley v. Sullivan, 
54 N.E. 842, 174 Mass. 303; Stone v. 
897, 163 Mass. 474; 
34 N.E. 174, 159 
Hawes v. Howland, 136 
Mass. 267; Coughlin v. Gray, 131 
Mass. 56; Walsh v. Wilson, 130 Mass. 
124; Faxon v. Wallace, 101 Mass. 444. 

Mich.—Baker v. Clark, 17 N.W. 225, 
52 Mich. 22, : 

Minn.—American Baptist Mission- 


ary Union v. Hastings, 69 N.W. 1078, 


67 Minn. 303. 

Mo.—Cowell v. Gray, .85 Mo. 169; 
Myers v. Bassett, 84 Mo. 479; Gitchell 
v. Kreidler, 84 Mo. 472; Corrigan v. 
Bell, 73 Mo. 53; Rowse v. Johnson, 66 
Bee PR: Ses : ; 

eb.—Smith v. Potter, 137 Nw. 
854, 138 N.W. 1135, 92 Neb. 39 [mod 
133 N.W. 437, 90 Neb. 298]; Equitable 
ae a Ye Ailsa, 121 N.W. 600, 84 
eb. ‘ outhard v. Dorrin 
4 N.W. 935, 10 Neb. 119. . st 
-N.J.—Farmer vy. 
75 NiJ-Eq. 338. 

N.¥.—Dunkum vy. Maceck Bldg. Cor- 
poration, 176 N.E. 392, 256 N.Y. 2753 
Chard v. Holt, 32 N.E. 740, 136 N.Y. 
30; Sidenberg v. Ely, 90 N.Y. 257, 11 
Abb.N.Cas. 354, 48 Am.R. 163; Cornell 
v. Woodruff, 77 N.Y. 203: Becker v. 
Howard, 66 N.Y. 5 [aff 4 Hun 359, 6 
Thomps.&C, 603]; Barker v. Miller, 
32 App.Div. 364, 53 N.Y.S. 283: Peo. 
v. Edwards, 56 Hun 377, 10 N.Y<S. 
335; Kortright v. Cady, 23 Barb. 490, 
5 Abb.Pr. 358 [rev on other grounds 
21 N.Y. 348, 78 Am.D. 145]; Brevoort 
v. Randolph, 7: How.Pr. 398; Rapelye 
v. Prince, 4 Hill 119, 40 Am.D. 267; 
Burr v. Veeder, 3 Wend. 412; Eagle F. 
ee Co. v. Pell, 2 Hdw. 631, 

hio.—Plumb v. Robinson, 1 
St. 298. Fae 

Okl.—Blaine County Bank v,. N 
155 P. 532, 55 Okl. 361. ore 

Porto Rico.—Quinones v. Castello, 
16 Porto Rico 467. 

S.D.—Rapid City First Nat. Bank 
een rere oh Nat 100 N.W. 14, 18 S.D. 

Tex.—Lipscomb vy. Japhet, (Civ. 


For later cases, developments and changes in the law see -innotations, same title and section number. 


Ward, 71 A. 401, 
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isfaction, if he has not recorded it and still retains 
possession of it,* and to have the amount he is 
obliged to pay on redemption added to the sum re- 
quired to be paid by the mortgagor when he offers 
to redeem the property or when a settlement on an 
accounting between them is made.‘ This rule ap- 
plies also to the beneficiary in a deed of trust in 
the nature of a mortgage or the holder of the note 
secured thereby,° an assignee of the mortgage,® even 
though chargeable with notice of tax deeds on ree- 
ord at time of the assignment,’ the heir at law of 
the mortgagee or his devisee,’ the purchaser at a 
sale on foreclosure of the mortgage or his assignee,® 
and a holder of a mortgage given by one claiming 
under prior tax sale;*° but where the mortgage was 
fraudulently procured, the mortgagee has no right 
to redeem.t? Any one of several mortgagees,!? or 
the holder of one note!® or bond of several secured 


by the same mortgage,'* or a committee of mortgage. 


bondholders, without joining the bondholders,!® may 
redeem; and, where the statute provides for re- 
demption of a part of a tract even though tax was 
not separately assessed, a mortgagee of a part may 
redeem his part.1® Under a statute restricting the 
right to redeem to “owners,” and in a state where 
a mortgage is merely security not passing title to 
the mortgagee, a mortgagee cannot redeem.?7 
Measured by analogous rights of owner. A mort- 
gagee of property after a tax sale acquires no bet- 
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ter right to redeem the premises sold for delinquent. 
taxes than was possessed by the owner at the time 
of the sale.18 ‘ 

[§ 1693] d. Holder of Inchoate, Contingent, Eq- 
uitable, or Adverse Title. Statutes which permit a 
redemption from a tax sale to be made by one whose 
claim of interest in the land is based on an imper- 
feet, incomplete, contingent, or equitable title,!® in- 
cludes a purchaser from the original owner under 
an executory contract of sale,?° or at an execution, 
foreclosure, or other judicial sale,?! or at a subse- 
quent tax sale,?? unless the sale was void;72 a 
purchaser in possession ;?* the holder?® or purchaser 
of a dower right;?® one who has an equity of re- 
demption under a mortgage;?7 a remainderman 
after the life estate,?® or the next in title after 
termination of the widow’s homestead,?® or the re- 
versioner after termination of the tenancy;°° the 
assignee of the right to redeem;*? the beneficiary 
under a parol trust where the law requires a trust 
in land to be in writing;?? one in possession under 
claim of right,?? or a claimant under color of title;** 
but the right has been held not to exist in an oc- 
cupant without legal or equitable title under a stat- 
ute giving the right to an occupant with legal or 
equitable title,?> or in the holder of an inchoate 
right of dower under a statute restricting the right 
to “any person having an estate” in the land sold 
for taxes,*® or in a purchaser who has paid no part 


200 Mass. 354. 


App.) 18 S.W.(2d) 786. i 12. Quinones y. Castello, 16 Porto 
Utah.—Columbia Trust Co. v. Niel-| Rico 467 
son, 287 P. 926. 18. Weaver v. Alter, 29 F.Cas.No. 


Wash.—Sparks v. Standard Lum- 


_ber Co., 159 P. 812, 92 Wash. 584. 


W.Va.—HElliott v. Shaffer, 4 S.E. 
292, 30 W.Va. 347. 

Wis.—Hackett v. Van Dusen, 111 
N.W. 1097, 132 Wis. 204. 

3. Dunkum vy. Maceck Bldg. Cor- 
poration, 176 N.B. 392, 256 N-Y. 275, 

4 See Mortgages § 620. 

5. Gormley v. Bunyan, 11 S.Ct. 453, 
188 U.S. 623, 34 L.Ed. 1086; McKee v. 
Spiro, 17 S.W. 1018, 107 Mo. 452; 
Giraldin v. Howard, 15 S.W. 383, 103 
Mo. 40; Cockerill v. Stafford, 14 S.W. 
813, 102 Mo. 57; Boatmen’s Sav. Bank 
v. Grewe, 14 S.W. 708, 101 Mo. 625; 
Cowell v. Gray, 85 Mo. 169; Myers v. 
Bassett, 84 Mo. 479; Corrigan v. Bell, 
73 Mo. 53; Rowse v. Johnson, 66 Mo. 
App. 57; Clark v. McClaugherty, 44 
S.E. 269, 53 W.Va. 376. 

6. Holbrook v. Brown, 101 N.E. 
1087, 214 Mass. 542; Hawks v. Davis, 
69 N.E. 1072, 185 Mass. 119; Faxon 
v. Wallace, 98 Mass. 44; Dunkum v. 
Maceck Bldg. Corporation, 176 N.E. 
392, 256 N.Y. 275. 

7. Holbrook v. Brown, 101 
1087, 214 Mass. 542. 

8. Witt v. Mewhirter, 10 N.W. 890, 
57 Iowa 545; Burton v. Hintrager, 18 
Iowa 348; McGauley v. Sullivan, 54 
N.E. 842, 174 Mass. 303. 

9. Barry v. Lancy, 60 N.E. 395, 179 
Mass. 112; Downey v. Lancy, 59 N.E. 
1015, 178 Mass. 465; Lancy v. Abing- 
ton Sav. Bank, 59 N.E. 115, 177 Mass. 
431; McGauley v. Sullivan, 54- N.E. 
842, 174 Mass. 303; Fuchs v. Syndi- 
cate Realty Co., 153 A. 584, 107 N.J. 
Eq. 506; Kristen v. Lloyd, 148 A. 
918, 105 N.J.Eq. 589 [aff 143 A. 219, 
103 N.J.Eg. 252]; Peo. v. Morgan, 85 
App.Div. 292, 83 N.Y.S. 86. 

[a] Alienee under mortgage fore- 
closure has the same right to redeem 
from a void tax sale which the record 
owner would have if he redeemed 
from the mortgage foreclosure. Sand- 
berg v. Murphy, 236 P. 106, 134 Wash. 
685. 

10. Van Roden v. 156 A. 
317, 109 N.J.Hq. 148. : 

11. Beyer v. North American Coal 
& Mining Co., 173 N.W. 782, 42 N.D. 
483. 


N.E. 


Manso, 


17,308, 83 Woods 152. 

14. State v. Board of Com’rs of 
Cascade County, 296 P. 1, 89 Mont. 37. 

15. Sitges v. St. Bernard Syndi- 
cate, 125 So. 850, 169. La. 674. 

16. State v. Hays, 282 P. 32, 86 
Mont. 58. 

17. Mixon v. Stanley, 28 S.E. 440, 
100 Ga. 372. 

148 A. 


18. Westcott v. Keernes, 
729, 105 N.J.Eq. 517. 

[a] Duty to make inquiry.—(1) 
Mortgagee is bound to inquire wheth- 
er the right to redeem had been cut 
off. Westeott v. Keernes, 148 A. 729, 
105 N.J.Eq. 517. (2) Without inquiry 
he is bound by facts as to the right 
of redemption as they existed at the 
time of the mortgage. Westcott v. 
Keernes, supra. 

19. See statutory provisions. 

20. Ark.—Waterman v. Irby, 89 
S.W. 844, 76 Ark. 551; Snider v. Smith, 
87 S.W. 624, 75 Ark. 306; Neil v. 
Rozier, 6 S.W. 157, 49 Ark. 551; Wood- 
ward v. Campbell, 39 Ark. 580. 

Iowa.—Cowdry v. Cuthbert, 29 N. 
W. 798, 71 Iowa 733; Cummings v. 
Wilson, 12 N.W. 747, 59 Iowa 14. 

Mass.—Rogers vy. Rutter, 11 Gray 
410. 
Okl.—Burnett v. McGrath, 293 P. 
1102, 146 Okl. 83. 

Or.—Rich v. Palmer, 7 Or. 133. 

21. Gable v. Seiben, 36 N.E. 844, 
137 Ind. 155; Whitaker v. Ashby, 8 
So. 394, 48 La.Ann. 117; Shearer v. 
Woodburn, 10 Pa. 511. 

[a] Purchaser at judicial sale.— 
The right to redeem land sold for 
taxes, vested in a dissolved corpora- 
tion, is an interest in realty which 
may be sold by a trustee appointed 
by the court under the act of April 
13, 1891, to sell.the property of such 
corporation, and the purchaser at 
such sale may exercise the right to 
redeem. Philadelphia v. Unknown, 
30 Pa.Super. 516. 

Purchaser at foreclesure sale see 
supra § 1691. 

22. Ga.—Richardson vy. Comer, 37 
S.B. 116, 112 Ga. 103. 

La.—McDougall v. Montlezun, 3 
So. 273, 39 La.Ann. 1005. 

Mass.—Rogers v. Lynn, 86 N.E. 889, 


Mich.—Miller v. Meilstrup, 108 N. 
W. 427, 144 Mich. 643. = 
Pa.—McCord v. Bergautz, 7 Watts 
487; McBride v. Hoey, 1 Penr.&W. 54 


‘Lerror dism 11 Pet. (U.S.) 167, 9 L. 


Ed. 673]. 

Wash.—Meagher v. Sprague, 72 P. 
108, 31 Wash. 549. 

23. State v. Belcher, 44 S.H. 216, 
53 W.Va. 359. 

24. Chesnutt v. Morris, 135, So. 344, 
223 Ala. 46. 

25. Henze v. Mitchell, 140 N.W. 
149, 98 Neb. 278, Ann.Cas.1914C 108. 

26. Rice v. Nelson, 27 Iowa 148. 
ec Duncan v. Smith, 31 N.J.Law 

28. Hodges v. Harkleroad, 85 S.W. 
779, 74 Ark. 343; Bradley v. Sears, 127 
S.W. 782, 138 Ky. 230. 

Holder of life estate see supra § 


1690. 

29. Tucker v. Tucker, 13 S.E. 5, 108 
ING Op ys 

20. McMillan v. Robbins, 5 Ohio 
28. 

31. Brown’s Ex’x v. Green, 211 S. 


W. 860, 184 Ky. 300; City of Philadel- 
phia vy. Schaefer, 112 A. 864, 269 Pa. 


550; Comer v. Moore & Co., 196 P. 
591, 115 Wash. 61. 
32. Begole v. Hazzard, 51 N.W. 


825, 81 Wis. 274. 

Trustee or beneficiary under trust 
estate see supra § 1691. 

33. Wilson v. Chisholm, 248 S.W. 
278, 157 Ark. 418; Johnson v. Sowden, 
136 P. 1136, 25 Idaho 227. 

34 Roach v. State, 39 So. 685, 148 
Ala. 419; Foster v. Bowman, 7 N.W. 
513, 55 Iowa 237; Hillis v. O’Keefe, 
75 N.E. 147, 189 Mass. 139; Campbell 
v. Packard, 20 N.W. 672, 61 Wis. 88. 

[a] Contesting claimants.—Where 
title to property is a matter of con- 
test between two parties, it may be 
redeemed by either from a_ person 
claiming under a tax title adversely 
to both, leaving the effect of the re- 
demption to be determined subse- 
quently as between the contesting 
claimants. Benton v. Benton, 30 So. 
137, 106 La. 99. 

35. Frazier v. Johnson, 48 A. 573, 
65 N.J.Law 673. 

Occupant generally see supra § 
1690. as 
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of the purchase money,®? or in a grantee in a void 
donation deed who has neither paid taxes or been 
in possession ;*& and the right to redeem land be- 
longing to a corporation does not exist in the as- 
signee of the sole stockholder under a statute grant- 
ing the right to “the last grantee in the regular chain 
of title.”%® 

[§ 1694] e. Agent or Attorney of Owner.*®? An 
agent or attorney, acting under instructions from 
the owner of the land, may redeem it from a tax 
sale,41 and if he is clothed with a general authority 
to take care of the property and protect the inter- 
ests of the owner, no special direction or authority 
to redeem is required;*? but no right to redeem 
from a tax sale exists in one who assumes to act 
as agent in the absence of proof of his agency or 
interest,4? although after a redemption has been 
made there is a presumption of its regularity and 
that the person who redeemed had authority from 
the owner to do so,** even though certificates run 
to strangers to the title.4®° In some jurisdictions 
it is held that anyone may redeem for the owner 
without the latter’s knowledge, the redemption in- 
uring to the owner’s and not the self-constituted 
agent’s benefit.4¢ If a person without authority 
assumes to act as the owner’s agent and pays the 
redemption money, the owner may accept and ratify 
his act,*7 and the agent will not be permitted to 
deny the character in which he acted or to set up a 
claim of title in himself,*® or assert any other claim 
to the land than as security for his reimbursement.?? 

_[§ 1695] f. Stranger—(1) In General. One hay- 
ing no interest in land and not representing the 
owner®® has no right to redeem it from a tax sale,°? 
nor has a stranger without interest a right to re- 
deem under a statute entitling an occupant “or other 
person” to redeem,®” and certainly not under a stat- 
ute restricting the right to the owner or someone 
App.Div. 896, 108 N.Y.S. 350; Peo. v. 


Palmer, 10 App.Div. 395, 41 N.Y.S. 
760. 


49. 


§ 1694. 
51. 


TAXATION 


48. See Agency § 75. 
See Agency § 459 note 76. 
50. Representing owner see supra 


[§§ 1693-1697 


authorized by him in writing.5? If a stranger ten- 
ders the redemption money to the holder of the 
tax sale certificate, the latter. may refuse to receive 
it,>* or if the money is paid to the proper officer, 
the tax purchaser may repudiate it,°* and in neither 
case is the title of the latter divested,°® nor will] 


_the attempted redemption be effective to convey 


title either to the redemptioner or to those claim- 
ing under him,*7 or inure to the benefit of the real 
owner;°® but if the tax purchaser consents to the 
redemption and accepts and retains the money, he 
will be estepped to deny the effect of the transac- 
tion as a redemption,®® and it seems that in such 
case the act of the stranger will inure to the benefit 
of the true owner of the land, at least if he chooses 
to ratify it and claim the advantage of it.°° A sale 
by a tax purchaser to a stranger is not a redemp- 
tion inuring to the benefit of the owner merely 
because the stranger falsely represented himself to 
be a creditor of the owner,®! or himself the own- 
er;®2 but where the state is the tax purchaser, it 
cannot repudiate payment to it after it has been 
made by a stranger and accepted,®? although the 
stranger acquires no title for himself.*4 

[§ 1696] (2) Who Is Stranger. A former owner 
who has entirely divested himself of all title and 
interest in the property sold is a stranger to the 
property so far as his right to redeem is con- 
cerned;®° but if he has conveyed by warranty deed, 
his liability thereon in case of breach of covenant 
is such an interest as to entitle him to redeem un- 
der a statute extending the right to “any person 
interested.”°* Heirs of a deceased former owner 
are strangers within the meaning of the rule barring 
their right to redeem after the estate has been sold 
by the administrator.§7 

[§ 1697] g. Owners of Separate Parcels or Undi- 
vided Interests—(1) In General. Separate parcels 
er’s benefit, leaving no claim in the 
state which can mature into a title 


by failure of the owner to redeem at 
the expiration of the two years, and 


37. Chadwick v. Phelps, 45 Pa. 
105. 
38. Smith v. Thornton, 


86 S.W. 
1008, 74 Ark. 572. 

39. Haight v. Ferguson, 238 N.W. 
220, 255 Mich. 471. 

40. Authority of general agent to 
manage principal’s property see 
Agency §§ 287, 288. 

41. Gracie v. White, 18 Ark. 17; 
Elliott v. Shaffer, 4 S.E. 292, 30 W. 
Va. 347; Townshend v. Shaffer, 3S. 
EH. 586, 30 W.Va. 176. 

42. -Huzzard v. Trego, 35 Pa. 9; 
Trego v. Huzzard, 19 Pa. 441; Pat- 
terson y. Brindle, 9 Watts (Pa.). 98; 
McCord v. Bergautz, 7 Watts (Pa.) 
487; Townshend v. Shaffer, 3 S.E. 
586, 30 W.Va. 176. 

43. Peo. v. Campbell, 38 N.E. 300, 
143 N.Y. 335; Mayaguez v. Gomez, 
15 Porto Rico 608. 

44. State v. Harper, 42 N.W. 764, 
26 Neb. 761; Harman y. Stearns, 27 
S.E. 601, 95 Va. 58. 

45. Harman v. Stearns, supra. 

46. State v. Register of Convey- 
ances, 36 So. 900, 113 La. 93. 

[a] In Ontario under a statute 
permitting redemption of land from 
tax sale “by the proprietor or anyone 
in his behalf,’ a stranger may re- 
deem in behalf of the owner without 
the owner’s assent or knowledge. 
Boulton v. Ruttan, 2 U.C.Q.B.0.8S. 396. 

47. Schedda v. Sawyer, 21 F.Cas. 
No. 12,443, 4 McLean 181; Houston 
v. Buer, 7 N.E. 646, 117 Ill. 324. 

Ratification of act of stranger or 
pitas oe act of agent see Agency 


Minneapolis & St. L. R. Co. v. 
Pugh, 205 N.W. 758, 201 Iowa 208; 
Hart v. Delphey, 136 N.W. 702, 157 
Iowa 316; Penn v. Clemans, 19 Iowa 
372; Byington v. Bockwalter, 7 lowa 
512, 74 Am.D. 279; Bradford v. Walk- 
er, 5 S.W..555, 9-Ky.L. 586; Mitsch 
v. Owens, 89 A. 292, 82 N.J.Eq. 404; 
McBride v. Hoey, 2 Watts (Pa.) 436. 

52. See supra § 1690. 

53. Turner v, Shepherd, 255 S.W. 
LOST 20M Ky 1 7 

54. See infra § 1760. 

55. See infra § 1791. 

56. Penn v. Clemans, 19 Iowa 372; 
Bradford v. Walker, 5 S.W. 555, 9 
ae 586; Eaton v. North, 25 Wis. 
514. 

57. Wood v. Welpton, 29 F. 405. 

58. ‘Penn v. Clemans, 19 Iowa 372; 
Byington v. Bookwalter, 7 Iowa 512, 
74 Am.D. 279; Jamison v. Thompson, 
5 So. 107, 65 Miss. 516; Greene v. 
Williams, 58 Miss. 752. 

59. Hunt v. Seymour, 39 N.W. 909, 
76 Iowa 751; Orr v. Cunningham, 4 
Watts&S. (Pa.) 294. 

60. Sloan v. Cobb, 85 S.W. 1126, 74 
Ark, 3938; Alexander v. Ellis, 16 A. 
770, 123\.Paz-8L3)-Coxe v.Sartwell, 21 
Pa. 480; Orr v. Cunningham, 4 Watts 
&S. (Pa.) 294. See also supra § 1691. 

[a] Purchase by third person from 
state as redemption for owner’s bene- 
fit—Payment of taxes to the auditor 
and procuring a deed from the’ state 
for land sold for taxes before expira- 
tion of the two years allowed the 
owner for redemption .operates as a 
redemption of the land for the own- 


creating no title which can be con- 
firmed by any proceeding. Magee v. 
Turner, 46 So. 544, 92 Miss. 488; 
Shattuck v. Daniel, 52 Miss. 834. 

61. Staples v. Mayer, 11 So. 29, 44 
La.Ann, 628. 

62. Wood v. Welpton, 29 F. 405; 
Embury v. Goodenough, 121 N.W. 744, 
157 Mich. 140. ‘ 

63. Laird v. Hiester, 24 Pa. 452. 

64 Wilson v. Germania Fire Ins. 
Co., 131 S.W. 785, 140 Ky. 642; Laird 
v. Hiester, 24 Pa. 452. 

65. Iowa—Cummings y. Wilson, 
12 N.W. 747, 59 Iowa 14. 

La.—Wheeler v. McBain, 9 So. 495, 
43 La.Ann, 859. j 

Mass.—Da Silva v. Turne1, 44 N.E. 
532, 166 Mass. 407. 
Ra Foren coy tan v. 45 Pa, 
Puma pn ks V.: Tobin, % U.G:c:P: 


[a] Mortgagor, after foreclosure, 
ceases to be the “owner” of the land 
and cannot redeem from a tax sale. 
Da Silva v. Turner, 44 N.E. 532, 166 
Mass. 407. 

[b] Bankrupt owner.—The fact 
that the owner of land has been adju- 
dicated a bankrupt does not deprive 
him of the right to redeem it from 
a tax sale, if no assignee has yet been 
appointed or if no conveyance to the 
assignee has yet been made. Hamp- 
ton v. Rouse, 22 Wall. (U.S.) 263, 22 
L.Hd. 755. 

66. See supra § 1690. 

67. Cousins v. Allen, 28 Wis. 232. 
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For later cases, developments and changes in the law see Annotations, same title and section number, 
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of an entire tract sold for taxes cannot be redeemed 
by one who merely pays a proportional share of 
the amount required for redemption of the whole, 
in the absence of statutory provisions permitting 
it,°* or under a statute giving a right to redeem 
only an entire tract sold or an undivided estate or 
interest in such tract,®® or under a statute requir- 
ing payment of the entire amount due;?° but where 
several distinet tracts or parcels of land are irreg- 
ularly sold in gross, the owner of a single parcel 
may redeem by payment of taxes and charges due 
thereon," and lots separately assessed and sold may 
be separately redeemed.’? Under a statute permit- 
ting redemption of separate parcels of land sold 


between certain dates for unpaid taxes, the privi- 


lege is restricted to lands sold within the stated 
period.*3 

[§ 1698] (2) Joint Tenants or Tenants in Com- 
mon.‘* As between joint tenants or tenants in 
common holding undivided interests in a tract of 
land sold in solido for taxes, either may redeem,7® 
although not obliged to do so;7* but, if he does so, 


as a rule he must redeem the entire estate, not mere- 


ly his undivided interest,’* and on so doing he will 
have a claim against his cotenant for reimbursement 
to the extent of his share.*5 Also the holder of a 
quitelaim deed from the owner of an undivided in- 
terest may redeem under a statute giving that right 
to a “party in interest.”*® In some jurisdictions, 

68. Rich v. Palmer, 6 Or. 339. 

69. State v. Schaack, 10 N.W. 22, 


28 Minn. 358. 
70. O’Reilly v. Holt, 18 F.Cas.No. 


TAXATION : 


Cas.No. 10,563, 4 Woods 645. 

-Cal.—Quinn v. Kenney, 47 Cal. 147; 
Mayo vy. Marshall, 23 Cal. 594; 
v. McEwen, 23 Cal. 54. 
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the statute is construed as giving the owner of an 
undivided interest a right to redeem his interest 
on payment of a proportionate share of the entire 
amount due,*°® but a part owner retains no interest 
in the property that can be foreclosed away from 
him after saving his own interest by purchasing it 
from the tax purchaser, and has therefore no inter- 
est upon which he can base a right to redeem.*! 

[§ 1699] h. Persons under Disabilities.°* An in- 
fant whose lands have been sold for nonpayment of 
taxes has the same right as an adult to redeem 
them,®* although in some jurisdictions, under the 
terms of the statute, the right is restricted to mi- 
nors inheriting property and to the inherited 
property.** Under other statutes, construed as 
merely protecting minors from tax sale of their in- 
terests, an infant owner of an undivided interest 
may redeem only his interest, and not the entire 
property.*> This right of redemption vested in a 
minor is a transferable interest and passes to his 
vendee.’* So also a married woman may redeem 
her property from a tax sale,*’ and so may the 
guardian or committee of an insane person.** Un- 
der statutes separating redemption by persons under 
disability from redemption provisions applicable to 
owners generally, the right exists in favor of persons 
under disability whether the tax purchaser is an 
individual, or the state, county, or taxing district 
where the statute expressly so provides.®® 
y,, Washburn, 14 N.W. 189, 56 Wis. 


“The right to redeem lands sold to 
enforce the collection of taxes as- 


Peo. 


‘10,563, 4 Woods 645. 


71. Penn v. Clemans, 19 Iowa 372; 
Byington v..Woods, 13 Iowa 17. 

72. Swalm v. Sauls, 106 So. 775, 
141 Miss. 515; Boatmen’s Sav. Bank 
v. Grewe, 14 S.W. 708, 101 Mo. 625. 

73. Boyd v. Holt, 62 Ala. 296. 

74. Extinguishment of tax claim 
and purchase of tax title by tenant in 
common see Tenancy in Common [38 
Cye 48-53]. 

One of several mortgagees see su- 
pra § 1692. 

75. U.S.—Dubois v. Hepburn, 10 
Pet>.1, 9. b.d.7 325. 

Cal.—Quinn v. Kenney, 47 Cal. 147. 

Ilowa.—Carl v. Watson, 25 Iowa 35, 
95 Am.D. 7638. 

Kan.—Horner v. Ellis, 90 P. 275, 75 
Kan. 675, 121 Am.S.R. 446. 

Me.—Loomis v. Pingree, 43 Me. 299; 
Watkins y. Eaton, 30 Me. 529, 50 Am. 


Dus. 
Mass.—Solis v. Williams, 91 N.E. 
148, 205 Mass. 350. 


Or.—Rich v. Palmer, 6 Or. 339. 

Pa.—Halsey v. Blood, 29 Pa. 319. 

Tex.—Bush v. Bush, (Civ.App.) 275 
S.W. 1096. 

W.Va.—Cain v. Brown, 46 S.E. 579, 
54 W.Va. 656. 

[a] In Mississippi it was held 
that, where the person seeking to re- 
deem was, at the time of the tax sale 
and offer to redeem claiming to be the 
owner of a one-half undivided inter- 
est in the land, and the right to re- 
ceive during his lifetime, and was 
receiving, the entire rents and profits 
under agreement with his cotenants, 
which claim of ownership and right 
to rents was with the consent of the 
other parties in interest, inquiry will 
not be made as to whether such claim 
is valid or not; but such person, un- 
der Const. (1890) § 79, and Code 
(1906) §§ 4830, 4338 (Hemingway 
Code, $§ 6964, 6972), has Such owner- 
ship or interest as entitles him to re- 
deem. Darrington v. Rose, 90 So. 632, 
128 Miss. 16. 

76. Dusch v. Roos, 49 So. 590, 123 
La. 835, 131 Am.S.R. 375. 

77, U.S.—O’Reilly v. Holt, 18 F. 
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Iowa.—Curl vy. Watson, 25 Iowa 35, 
95 Am.D. 763. 

Me.—Watkins y. Eaton, 30 Me. 529, 
50 Am.D. 687. 

Or.—Rich v. Palmer, 6 Or. 339. 

R.I.—Chace v. Durfee, 14 A. 919, 16 
R.I. 248. 

78. Contribution by: 

Joint tenants see Joint Tenancy § 15 

note 63. 

Tenants in common see Tenancy in 

Common [38 Cyc 51]. 

79.. Graham v. Reed, 257 P. 181, 
83 Cal.App. 516. 

60. Peo. v. Detroit Treasurer, 8 
Mich. 14, 77 Am.D. 433. 

[a] Necessity of application.—Un- 
der a statute authorizing redemption 
of an undivided interest by offer to 
proportional share of amount due, an 
owner of an undivided interest is en- 
titled to redeem his interest, even 
though another section of the statute 
provided for sale of undivided inter- 
ests separately on application, and 
the owner had made no such applica- 


tion. Garbanati v. Patterson, 85 P. 
845, 37 Colo. 230. 
81. Nugent v. De Raismes, 117 A. 


630, 93 N.J.Hq. 632. 
€2. Cross references: 

Infants generally see Infants 31 C.J. 

978. 

TAeane persons see Insane Persons 32 
Ce 580) 

Married women see Husband and 
Wife 30 C.J. p 478. 

Time allowed to redeem see infra § 
1700 


g3. Ark.—Cowley v. Spradlin, 91 
S.W. 550, 77 Ark. 190; Carroll v. 
Johnson, 41 Ark. 59. 

lll.— Holloway v. Clark, 27 Ill. 483; 
Chapin v. Curtenius, 15 Ill. 427. 

Kan.—Douglass v. Lowell, 40 P. 
917, 55 Kan. 574. 

Mich.—Foegan v. Carpenter, 75 N. 
W. 290, 117 Mich. 89. 

Minn.—Minnesota Debenture Co, v. 
Dean, 89 N.W. 848, 85 Minn. 473. 

N.Y.—Levy v. Newman, 28 N.E. 660, 
POO SIN ove tal? Los 

Wis.—Tucker v. Whittlesey, 41 N. 
W. 535, 42 N.W. 101, 74 Wis. 74; Karr 


sessed against it, is purely statutory, 

and statutes providing the procedure 

for assessing and collecting taxes for 

the sale of land for their nonpayment, 

and for the redemption of lands sold 

are applicable to infants and persons 

under disabilities, unless they are ex- - 
cepted from their operation.” Levy 

v. Newman, supra. 

[a] Minor as remainderman.—A 
minor -who has either a vested or 
contingent remainder in the lands 
may redeem. Minnesota Debenture 
Co. v. Dean, 89 N.W. 848, 85 Minn. 473. 

[b] Minor as grantor unier war- 
ranty deed.—A minor may redeem 
after executing and delivering a war- 
ranty deed. Field v. Pier, 135 N.W. 
496, 150 Wis. 83; Hoffman v. Peter- 
son, 102 N.W. 47, 123 Wis. 632. ; 

[ce] Minor as owner of homestead 
may redeem from sale for taxes. 
Gamble v. Phillips, 156 S.W. 177, 107 
Ark, 561; Burel v. Baker, 116 S.W. 
181, 89 Ark. 168. 

84. Burdick v. Kimball, 101 P. 845, 
53 Wash. 198. 

85. Smith v. Hughes, 275 P. 628, 
135 Okl. 296, 65 A.L.R. 573. 

Oe ea mc cae by cotenant see supra § 

86. Ark.—McConnell v. 
49 S.W. 566, 66 Ark. 141. 

Iowa.—Stout v. Merrill, 35 Iowa 47. 

Miss.—Jones County Land Co. v. 
Fox, 83 So. 241, 120 Miss. 798. 

Okl.—Denney v. Akers, 247 P. 34, 
117 Okl. 274. 

Wash.—Seattle Land & Improve- 
ment Co. v. Blum, 128 P. 1066, 71 
Wash. 530. 

87. Anderson v. Batson, 37 S.W. 
84, 18 Ky.L. 493; Plumb v. Robinson, 
13 Ohio 298; Corbett v. Nutt, 18 Gratt. 
(59 Va.) 624 [aff 10 Wall. (U.S.) 464, 
19 L.Hd. 976]. 

Purchase by wife of insolvent hus- 
band’s property at tax sale see supra 

1693. 

: 88. Powell v. Smallwood, 37 S.E. 
551, 48 W.Va. 298. . 

89. De Sembly v. Dedman, 170 S.W. 

529, 161 Ky. 128. 
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[§ 1700] 5. Time for Redemption—a. In General. 
Unless there are some special equities in the case 
giving the owner a right to maintain a suit for re- 
demption from a tax sale,°® he must exercise his 
privilege of redeeming within the specific time lim- 
ited by the constitution or statute for that purpose, 
or lose it finally. This time varies in the different 
states,?! which under the local practice may be 
within a certain number of days, months, or years 
after the tax sale,®? regardless of whether or not 
a deed has been executed,®* or after notice of the 
sale has been received,®* or after issuing®® or re- 
cording®*® of the certificate of sale®’ or the execu- 
tion of a tax deed,®® or within a certain time after 
receiving notice from the purchaser,®? or at any 
time after forfeiture to, and before sale by, the 
county.1 Under some statutes, the owner may re- 
deem from a tax sale at any time before execution 
or delivery of a tax deed,” even though delivery is 
delayed by injunction proceedings; or, where a 
void tax deed has been given, at any time before 
execution and delivery of a valid tax deed;* or 
before the deed has been issued and recorded;* or 
before the hearing on the purchaser’s application 
to confirm the tax sale* or before confirmation ;7 
or before entry of final order on appeal from con- 


90. See infra § 1706. N.W. 747, 59 Iowa 14; 

91. See statutory provisions. Juhnke, 228 N.W. 233, 59 N.D. 1 
92. See cases infra this note. [b] 

[a] Ninety days after sale.—May-| years, 


TAXATION 


After notice of tax sale.—Two 
under statute applicable to 


t mae oe Use Sy eee |! 
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firmation decree;® or, in case of sale on unauthor- 
ized terms, before payment of the purchase price ;” 
or, in cases of sale to the state, before the state 
has resold to a purchaser ;*° or, in eases where there 
has been no administrative tax sale, within two 
years after confirmation of the judicial sale in an 
action to foreclose the tax lien,'! the two-year lim- 
itation not applying to a sale made under a void 
deerce foreclosing a tax lien;!” or, in ease of action 
to foreclose the right to redeem,!? until decree of 
foreclosure,'* or, in cases where the purchaser is 
required: to, file copy of service of notice to redeem 
with the treasurer, until the treasurer has reported 
the same in writing to the auditor.1> Where, under 
the statutes, the redemption period varies under 
different contingencies,1* or with respect to dif- 
ferent taxes,17 the time within which lands may 
be redeemed is governed by the terms of the stat- 
ute applicable to the particular situation. 
Redemption by county. ‘Time limitations on the 
right to redeem restrict the right of a county to 
redeem notwithstanding a constitutional provision 
that limitations shall not run against the state or 
any county, a statute limiting the redemption pe- 
riod not being a statute of limitations within the 


Biberdorf v.}| Such title is subject to be divested by 


the payment of the taxes by the de- 
linquent prior to the sale of the land 
by the revenue agent. James v. Blan- 


aquez v. Gomez, 15 Porto Rico 608. 

[b] One year after sale.—Win- 
chester v. Cain, 1 Rob. (La.) 421 (two 
years for nonresidents); Le Blanc v. 
Illinois Cent. R. Co., 18 So. 381, 72 
Miss. 669; Jones v. Schiffbauer, 26 
Philippine 467; McGraw v. Rohr- 
bough, 82 S.E. 217, 74 W.Va. 285; 
Cartwright v. Toronto, 50 Can.8.C. 
215, 29 Ont.L. 73, 4 Ont.W.N. 863. 

{c] Lwo years after sale.—K. C. 
Lumber Co. v. Moss, 80 So. 638, 119 
Miss.. 185; Commercial Savings & 
Loan Ass’n v. Pyramid Realty Co., 
237 N.W. 575, 121 Neb. 493; Douglas 
v. Hayes County, 118 N.W.:114, 82 
Neb. 577; Wood vy. Speck, 110 N.W. 
1001, 78 Neb. 4385; Selby v. Pueppka, 
102 N.W. 268, 73 Neb. 179; Logan 
County v. Carnahan, 92 N.W. 984, 95 
N.W. 812, 66 Neb. 685; People v. Cady, 
Ad NE: 810;) 1054 N. ¥.1299,. 26-..NvY. 
Wkly.Dig. 291; Brew v. Sharer, 42 
Pa.Super. 89; Berry v. San Antonio, 
(Tex.Civ.App.) 46 S.W. 278 [mod 48 
S.W. 496, 92 Tex. 319]; Forqueran v. 
Donnally, 7 W.Va. 114. 

[d] Three years after sale.—Pear- 
son v. Robinson, 44 Iowa 413; Pierce 
v. Adams, 93 P. 594, 77 Kan. 46; Ca- 
ble v. Coates, 12 P. 931, 36 Kan. 191 
(and any additional time which may 
elapse until the tax deed is executed); 
Knollenberg v. Mitchell, (N.M.) 297 
P. 145; Knight y. Fairless, 169 P. 312, 
23 N.M. 479. 

93. Nelson y. Pierce, 177 S.W. 899, 
119 Ark. 291. 

94. See cases infra this note. 

[a] Four months.—Union Trust 
Co. v. Reed, 99 N.E. 1093, 213 Mass. 


Ts 

One year.—In re Sheldon, 186 
N.Y.S. 487, 113 Misc. 733. 
Clooten vy. Wang, 224 N.W. 198, 
57 N.D. 793. 


96. See infra this note. 

97. Pace vy. Wight, 181 P. 430, 25 
N.M. 276. 

98. Pike v. Richardson, 99 N.W. 


398, 186 Mich. 414. 

99. See cases infra this note. 

[a] After receiving notice to re- 
deem.—(1) Expiration of period as 
specified in notice. Halsted v. Silber- 
Stein, 89 N.E. 448, 196 N.Y. 1... (2) 
Sixty days. Burbridge vy. Warren, 
166 N.W. 408, 139 Minn. 346. (3) 
Ninety days. Cummins vy. Wilson, 12 


mortgagee’s right to redeem. Hawks 
v. Davis, 69 N.E. 1072, 185 Mass. 119; 
Pete v. Lancy, 60 N.E. 472, 179 Mass. 
1. State v. Morton County, 219 N. 
W. 223, 56 N.D. 712. 

2. Fountain v. State, 114 So. 511, 
94 Bla. 746. 

3. Fountain y. State, supra. 

4 Sharum v. Berd, 220 P. 478, 96 
Okl. 30; Stockand v. Hall, 102 P. 1037, 
54 Wash. 106; Kahn y. Thorpe, 86 P. 
855, 43 Wash. 463; State v. Cranney, 
71 P. 50, 30 Wash, 594. 

[a] Void deed.—Limitations do not 
run in favor of a tax deed, void on 
its face, and under Rev. Pol. Code § 
2205, providing that the owner of land 
sold for taxes may redeem any time 
before the tax deed was issued, such 
a deed will not bar a redemption by 
the owner after the period of limita- 
tions. Battelle y. Wolven, 115 N.W. 
99,122: SDP 39" 

Additional time until delivery of 
deed see infra § 1706. 

5. Gilkey & Anson Co. v. Doolittle, 
152 N.W. 899, 161 Wis. 163; Corry v. 
Shea, 128 N.W. 892, 144 Wis. 135, Ann. 
Cas.1912A 1154. 

6. In re Baker, i Sask.L. 7. 

7. Friedman v. Van Antwerp, 33 
OhioCir.Ct. 518. 

8 Mummert v. Grant, 225 N.W. 
773, 118 Neb. 651. 

9. Standard Trust Co. v.. Munici- 
pality of Stewart, (Alta.) [1928] 4 
Dom... R. 802. 

10. State v. Halden, 78 N.W. 16, 
75 Minn. 512; State v. McDonald, 1 
N.W. 832, 26 Minn. 145. 

[a] Redemption of land sold to 
state.—Under St. (1909) § 4152, pro- 
viding that, in the redemption of land 
sold to the state for taxes, the county 
clerk, at any time within two years 
after the sale, or until the revenue 
agent under the auditor’s direction as- 
sumes charge of a collection by sale 
or otherwise, is vested with authority 
to collect the delinquent taxes, inter- 
est, and penalties, and § 4154 allowing 
the revenue agent fifteen per cent for 
the collection and payment of delin- 
quent taxes, interest, ete., it is held 
that, notwithstanding the fee-simple 
title to land sold to the state for tax- 
es vests in the state on the expiration 
of the two-year redemption period, 


ton, 121 S.W. 951, 123 S.W. 328, 134 
Ky. 803. 

11. Bundy v. Wills, 180 N.W. 273, 
88 Neb. 554, Ann.Cas.1912B 900; Hard- 
wick v. Snedecker, 129 N.W. 986, 88 
Neb. 515; Barker v. Hume, 120 N.W. 
1131, 84 Neb. 235; Smith v. Carnahan, 
120 N.W. 212, 83 Neb. 667; Douglas 
v. Hayes County, 118 N.W. 114, 82 
Neb. 577; Butler v. Libe, 116 N.W. 
663, 117 N.W. 700, 81 Neb. 740, 744; 
Wood v. Speck, 110 N.W. 1001, 78 Neb. 
435; Logan County v. McKinley-Lan- 
ning L. & T. Co., 101 N.W. 991, 70 
Neb. 406; Logan County v. Carnahan, 
eo ene 984, 95 N.W. 812, 66 Neb. 

oO. 

12. Payne v. Anderson, 114 N.W. 
148, 80 Neb. 216. 

13. See infra § 1707. 

14. Harrington Co. v. Chopke, 154 
A. 849, 108 N.J.Hq. 297. 

15. Ashenfelter v. Seiling, 119 N. 
W. 984, 141 Iowa 512. 

16. See statutory provisions. 

[a] Two-year period allowed for 
redemption of wild lands, not return- 
ed and for that reason doubly taxed, 
is not applicable to wild lands re- 
turned for assessment and subject to 
single tax, for which the statute al- 
lows one year after sale for redemp- 
tion. Millen v. Howell, 8 S.E. 316, 81 
Ga. 653. 

[b] In Rhode Island Gen. L. R. I. 
(1909) ¢ 60 § 18, providing that the 
person who owned real estate sold for 
taxes, at the time of the assessment, 
or any interest therein, may redeem 
upon repaying to the purchaser the 
amount paid therefor with twenty per 
cent in addition, within one year aft- 
er the sale, or within six months after 
final judgment has been rendered in 
any suit in which the validity of the 
sale is in question, provided the suit 
be commenced within one year after 
the sale, does not affect the right to 
question the validity of the tax sale, 
and imposes no limitation on that 
right, but affects only the right of re- 
demption. Slade v. Rose, 188 F. 749. 

17. See statutory provisions. 

[a] Two-year period allowed for 
redemption from sale of land for state 
and county taxes is not applicable to 
redemption from sale for city taxes. 
Tiddy v. Graves, 36 S.E. 127, 126 N.C. 
620 [rev 37 S.E. 513, 127 N.C. 502). 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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meaning of the constitutional prohibition.18 
Redemption by nonresident. In the absence of 


_ statutory provision to the contrary, a nonresident 


must exercise his right of redemption within the 
Same period of time required by a resident.1® 

_[§ 1701] b. Computation. Where the statute pro- 
vides that. the owner shall have a certain length of 
time after the sale in which to redeem,?° this period 
begins to run from the day of sale,?+ not from the 
day when the sale is confirmed,?? or the certificate 
of sale is recorded,?* or the list of lands sold for 
taxes is filed with the land commissioner,?* or no- 
tice under the Torrens Land Title Law is filed,?® 
or from the time the purchaser takes a deed,?® or 
the deed is recorded,?? or pays the purchase price,?8 
although in some jurisdictions the redemption pe- 
riod is computed from the time the bidder pays the 
purchase price.2® A purchase of the land by the 
county when there are no other bidders is a sale 
within the meaning of the rule regulating compu- 
tation of the redemption period.?®° Where, under 
the statute, the tax deed is issued directly after 
the sale, and not at-the end of the redemption pe- 
riod, the time for redemption begins to run from the 
date of filing or recording the deed.?1_ Where re- 
demption is limited by statute to a certain length 
of time after notice to redeem,?? the computation 
is made from completed service of such notice as 
shown by the filing of return of service with the 
proper official;?* and, where the redemption period 
for owner or mortgagee is limited to a certain length 
of time after receipt of notice of the tax sale,?4 


18. Tallahatchie County y. Little,[16 Wash. 430. 
46 So. 257, 93 Miss. 88. 


19. Hamill v. Glover, 81 S.E. 970,|90 Wis. 72; 
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Wis.—Hiiles v. Atlee, 62 N.W. 940, 
Lander v. Bromley, 48 


[61 C.J.] 1251 
the computation begins with the time the owner®® 
or mortgagee®® actually received notice or is charge- 
able therewith. 


[§ 1702] ¢. Expiration.*7 The general rule, in 


computing a period of time, that either the day on 


which the period begins or the day on which it ex- 
pires must be included and the other excluded, and 
that it is improper to include or exclude both,?§ 
applies in computing the redemption period and 
determining the time when such period expires.*® 
In some jurisdictions, the day when the sale is made 
or the notice to redeem is given is excluded;*° in 
others, the day of sale or notice is included.t4 An 
offer to redeem on the last day of the period is 
good,*? and a tax deed made on that last day, al- 
though it be in the afternoon, on the assumption 
that time for redemption has expired, is pre- 
mature;*® and, if the last day is Sunday, the owner 
will have the whole of the following day, Monday, 
in which to redeem.** Unless equities intervene,*® 
an offer to redeem on the day after the redemption 
period has expired is too late.*® 

[§ 1703] d. Extension or Abridgment.47 In the 
absence of equities,*® the time of redemption will 
not be extended where no statute authorizes it,*® 
or where the statute makes such provision but the 
ease is not within its terms.°® Under a statute so 
providing, where land sold for taxes is again sold 
for other taxes subsequently accruing, the redemp- 
tion period is extended by a like term from the 
date of the second sale,®>1 but this statutory rule 
has no application to a sale for taxes of the same | 


land vy. George, 21 P. 776, 41 Kan. 751. 
42. Hare v. Carnall, 39 Ark. 196; 
Thomas v. Nichols, 37 S.E. 327, 127 


SE A ee NL ee ee eC eee 


74 W.Va. 152. 

20. See supra § 1700. 

21. In re Seick, 189 P. 314, 46 Cal. 
App. 363; Millett v. Mullen, 49 A. 871, 
95 Me. 400; Hendershott v. Sagsvold, 
90 P. 1104, 49 Or. 592. See also cases 
infra notes 22-29. 

22. Brasch v. Mumey, 138 S.W. 
458, 99 Ark. 324, Ann.Cas.1913B 38; 
Parsons y. Prudential Real Estate Co., 


125 N.W. 521, 86 Neb. 271, 44 L.R.A. 
N.S. 666; Baker v. Johnson, (N.M.) 
295 P. 421. 


23. Knollenberg v. State Bank of 
Alamogordo, (N.M.) 299 P. 1077 [cert 
den 52 S.Ct. 37]; State v. Romero, 131 
Pp. 435, 25 N.M. 290; Hiltscher v. 
Jones, 170 P. 884, 23 N.M. 674. 

24. K. C. Lumber Co. v. Moss, 80 
So. 638, 119 Miss. 185. 

25. In re Seick, 189 P. 314, 46 Cal. 
App. 363. : 

26. Cason v. United Realty & Auc- 
tion Co., 123 S.H. 894, 158 Ga. 584; 
Rockland, ete., Coal, etc., Co. v. Mc- 
Calmont, 72 Pa. 221. 

27. Boyd v. Wilson, 12 S.E. 744, 13 
S.E. 428, 86 Ga. 379; Doudna v. Har- 
lan, 25 P. 883, 45 Kan. 484; MacLeod 
v. Hoover, 105 So. 305, 159 La. 244; 
State ex rel. Curtis v. Ross, 81 So. 386, 
144 La. 898; Gonzales v. Saux, 44 So. 
332, 119 La. 657; Geddes v. Cunning- 
ham, 29 So. 138, 104 La. 306; Hender- 
son v. Lambert, 122 So. 295, 11 La. 
App. 9; McDonald v. Burns, 2 La.App. 
1 (where deed was not recorded for 
twenty years after sale). 

28. People v. Cady, 11 N.E. 810, 105 
N.Y. 299, 26 N.Y.Wkly.Dig. 291. 

29. Wood v. Henry, 33 S.E. 410, 107 

PESO. 
oe. Doudna v. Harlan, 25 P. 883, 45 

. 484. 
et U.S.—West v. Duncan, 42 F., 
430: Berthold v. Hoskins, 38 F. 772. 

Ala.—Pugh v. Youngblood, 69 Ala. 
ara aves vy. Adams, 93 P. 594, 77 
Kan. 46. 

La.—-Taylor v. Moise, 28 So. 237, 52 
La.Ann. 2016. 

Wash.—State v. Maple, 47 P. 966, 


N.W. 594, 79 Wis. 372. 

32. See supra § 1700. 

33. Ashenfelter v. Seiling, 119 N. 
W. 984, 141 Iowa 512; Ellsworth v. 
Green, 13 N.W. 723, 59 Iowa 622; 
Swope v. Prior, 10 N.W. 788, 58 Iowa 
412; Escanaba Timber Land Co. v. 
Rusch, 111 N.W. 345, 147 Mich. 619; 
Patterson vy. Grettum, 85 N.W. 907, 838 
Minn. 69; Halsted v. Silberstein, 89 
N.E. 448, 196 N.Y. 1; Hand v. Ballou, 
2 IN. Yo 4a? 

[a] Report of return of service of 
notice.—Under Code (1897) § 1841, 
until written report of the return of 
service of notice of expiration of the 
time of redemption from a tax sale is 
made by the treasurer to the auditor, 
as required by the statute, the audi- 
tor is justified in assuming that the 
right of redemption has not expired, 
and in accepting redemption at the 
hands of the owner or lienholder, or 
at least from such as have not been 
served with notice in due time. Ash- 
enfelter v. Seiling, 119 N.W. 984, 141 
Iowa 512. 

34. See supra § 1700. 

35. Arthurs v. Smathers, 38 Pa. 


40. 

36. Hawks v. Davis, 69 N.E. 1072, 
185 Mass. 119; McGauley v. Sullivan, 
54 N.E. 842, 174 Mass. 303; Keith v. 
Wheeler, 34 N.E. 174, 159 Mass. 161. 

37. Continuance of right to redeem 
until decree of foreclosure see infra 

1707. 

: 38. See Time [38 Cyc 317]. | 

39. See cases infra this section. 

40. Mass.—Clark vy. Lancy, 59 N.E. 
1034, 178 Mass. 460. 

Minn.—Cole y. Lamm, 84 N.W. 329, 
81 Minn. 463. 

N.H.—Annan v. Baker, 49 N.H. 161. 

Pa.—Cromelien vy. Brink, 29 Pa. 522. 

Wis.—Whittlesey v. Hoppenyan, 39 
N.W. 355, 72 Wis. 140. 

Ont.—Boulton y. Ruttan, 2 U.C.Q.B. 
O.S. 362. 

41. Hare v. Carnall, 39 Ark. 196; 
Hicks v. Nelson, 25 P. 218, 45 Kan. 
47,—23 “Am.S.R. 709; . Richards. v. 
Thompson, 23 P. 106, 48 Kan. 209; Ire- 


NCS 319. 

43. Richards v. Thompson, 23 P. 
106, 43 Kan. 209; Cable v. Coates, 12 
P. 931, 36 Kan, 191; English v. Wil- 
liamson, 8 P. 214, 34 Kan. 212; Whit- 
tlesey v. Hoppenyan, 39 N.W. 355, 72 
Wis. 140; Heron vy. Lalonde, 53 Can. 
S.C.) 508;°.381 Dom. lik. 151, 210 uWwest. 
Wkly. 1241 [allowing appeal 22 B.C. 
4401 24 Dom.L.R. 851, 9 West.Wkly. 

44. Brophy v. Harding, 27 N.E. 523, 
34 N.B. 2538, 187 Ill. 621; Gage v. Da- 
vis, 21 N.E. 788, 129 Ill. 236, 16 Am. 
S.R. 260; Hicks v. Nelson, 25 P. 218, 
45 Kan. 47, 23 Am.S.R. 709; Hill v. 
Timmermeyer, 13 P. 211, 36 Kan. 252; 
English v. Williamson, 8 P. 214, 34 
Kan. 212. : 

45. See infra § 1706. 

46. McIntosh y. Marathon Land 
Co., 85 N.W. 976, 110 Wis. 296; Proud- 
foot v. Bush, 12 U.C.C.P. (Ont.) 52. 

[a] After execution of tax deed.— 
Where the statute allows a landown- 
er three years from the day of sale 
and any additional time that may 
elapse until the tax deed is executed 
in which to redeem from a Sale for 
taxes, and a tax deed is executed on 
the last day of the three-year period, 
the landowner has no additional time 
after that day in which to redeem. 
Pierce v. Adams, 93 P. 594, 77 Kan. 
46 


47. Effect of legislation enacted 
after tax sale see supra § 1689. 

Redemption after time expires see 
infra § 1706. 

48. See infra § 1706. 

49. Sibly v. Cason, 109 S.W. 1007, 
86 Ark. 32; MacGibbon v. Harrell, 106 
So. 910, 90 Fla. 837. 

50. See infra this note. 

[a] Lands sold to county.—A stat- 
ute providing for extension of period 
of redemption in the case of lands 
sola to a county does not apply to 
lands sold to county commissioners. 
Russel v. Reed, 27 Pa. 166. 

51. Netterstrom v. Kemeys, 58 N. 
BH. 609, 187 Ill. 617; Hggleston v. Gage, 
33 Tll.App. 184. 
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year continued over a period of several months.*? 
Pendency of action involving validity of tax sale 
is ground for extending the right to redeem for the 
additional period and subject to the conditions in 
the statute providing therefor.>* 

[§ 1704] e. Persons under Disabilities—(1) In 
General. Unless specially favored by the statute,°* 
persons under disabilities have no longer time than 
other persons in which to redeem their lands from 
tax sales,>> but in many jurisdictions the time to 
redeem is extended by provisions specially appli- 
cable to them, either for a specific term after the 
sale,®* or for a term after the disability is removed 
amounting in some states to the full redemption pe- 
riod granted to owners generally,®? or a specific 
period granted specially to persons under disabil- 
ity,°8’ a special grant of a specific period for per- 
sons under disability not being affected by a gener- 
al provision entitling the tax purchaser to a deed 
within a shorter period.5® One under a double dis- 
ability of infancy and coverture may claim the 
benefit of provisions extending the redemption pro- 
visions for infants, although the statute provides 
no extension for married women.®°® Statutes mak- 
ing special provision for redemption by persons 
under disability have been held to apply to the 
guardian,®! but not to the trustee of a minor hold- 
ing legal title to the land.°? Where the redemption 
statute relates to a specific class of persons under 
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in the terms of the statute cannot claim benefits 
thereunder ;** nor does a statute granting special 
redemption rights to persons under disability with 
respect to land owned by them apply to persons un- 
der disability with respect to land which they do 
not own,°* nor to persons who, with respect to land 
which they do own, are not persons under disabil- 
ity,*® nor to lands sold after the statute giving 
special redemption rights had been repealed.°* A 
statute extending the right of persons under disa- 
bility to redeem after their disability is removed 
does not suspend the right of redemption during the 
infancy or coverture of the owner, but it may be 
exercised before the removal of the disability,®” 
even though, in the case of a married woman, the 
ordinary period for redemption has expired;°* and 
a minor’s right to redeem cannot be extinguished by 
any alienation or transfer during his minority,®® 
but it is lost by failure to exercise it within the 
statutory period.?? 
Removal of disability. Under a statute extending 
the right of married women to redeem for a stated 
period after removal of disability, the redemption 
period begins to run with the enactment of a stat- 
ute removing her disability under the common law." 
[§ 1705] (2) Redemption in Original or Deriva- 
tive Right. To claim the right of redemption after 


attaining his majority the minor must have been. 


the owner of the property at the time of the sale;7? 
general rule, his right to redeem after 


Levy v. Newman, 28 N.E. 660, 130 N. 
year. | Y. 11 


disability, persons under disability who are not with- | and, as a 
52. Gage v. Parker, 103 Ill. 528. (Pa.) 389. 
53. Slade v. -Rose, 188 F. 749; [b] Married women.—One 
Struthers y. Potter, 75 A. 867, 30 R.I.] Adams v. Beale, 19 Iowa 61. 
444, [c] Insame persons.—One_ year. 
54. See cases infra notes 56-59. Hawley v. Griffin, (lowa) 82 N.W. 
55. Ark.—Sibly v. Cason, 109 S.W.| 905. 


1007, 86 Ark. 32; Hall v. Potter, 99 S. 
W. 687, 81 Ark. 476; Little Rock Junc- 
tion R. Co. v. Burke, 14 S.W. 622, 53 
Ark. 430; Smith v. Macon, 20 Ark. 17. 

Ga.—-Dawson y. Dawson, 32 S.E. 29, 
106 Ga. 45. 

Kan.—Cartwright v. Korman, 26 P. 
48, 45 Kan. 515. 

Mass.—O’Day v. Bowker, 9 N.E. 16, 
143 Mass. 59. 

Mich.—Dumphey vy. Hilton, 80 N.W. 
1, 121 Mich. 315. 
eee moana v. Walton, 39 Miss. 

N.Y.—Levy v. Newman, 28 N.E. 660, 
LBO INDY. 11s 

Pa.——Metz v. Hipps, 96 Pa. 15; Mc- 
Cormack v. Russell, 25 Pa. 185. 

W.Va.—Cline y. Bailey, 101 S.E. 
171, 85 W.Va. 1389; McGraw v. Rohr- 
pough, 82.S.E. 217, 74 W.Va. 285. 

56. See statutory provisions. ~ 

[a] Married women.—Five years. 
Buell v. Miracle, 263 S.W. 734, 204 
Ky. 224; Brown’s Ex’x v. Green, 211 
S.W. 860, 184 Ky. 300; Forcht v. Na- 
tional Surety Co., 197 S.W. 545, 177 
Ky. 139. 

57. See statutory provisions. 

{a] Iafants.—Smith vy. Thornton, 
86 S.W. 1008, 74 Ark. 572; Moore v. 
Irby, 61 S.W. 371, 69 Ark. 102; Pat- 
wee v. Durfey, 9 So. 354, 68 Miss. 

79. 

58. See statutory provisions. 

[a] Iafants.—(1) One year. Bemis v. 
Plato, 93 N.W. 88, 119 Iowa 127; Field 
v. Pier, 1385 N.W. 496, 150 Wis. 83; 
Hoffman y. Peterson, 102 N.W. 47, 123 
Wis. 632. (2) Two years. Hisey v. 
Sloan, 22 S.W.(2d) 1005, 180 Ark. 797; 
Lightle v. Laws, 186 S.W. 73,123 Ark. 
537; Gamble v. Phillips, 156 S.W. 177, 
107 Ark. 561; Cowley v. Spradlin, 91 
S.W. 550, 77 Ark. 190; Macy v. Lindley, 
99 N.B. 790, 54 Ind.App. 157; Figgins 
v. Figgins, 101 N.E. 110,53 Ind.App. 
43; Jones County Land Co. v. Fox, 83 
So. 241, 120 Miss. 798; Metz v. Hipps, 
96 Pa. 15; Sidle v. Walters, 5 Watts 


59. Kington v. Ewart, 116 P. 495, 
85 Kan. 292; Hulsman v. Deal, 108 P. 
849, 82 Kan. 518; De Sembly v. Ded- 
man, 170 S.W. 529, 161 Ky. 128; Day- 
ton v. Relf, 34 Wis. 86. 

Cline vy. Bailey, 101 S.E. 171, 
85 W.Va. 139. 


61. Witt v. Mewhirter, 10 N.W. 
890, 57 Iowa 545. 
62. Little v. McGuire, 168 S.W. 


1084, 113 Ark, 497; Cooper v. Brock- 
way, 8 Watts (Pa.) 162. 

63. Downing vy. Shoenberger, 9 
Watts (Pa.) 298. 

[a] “Orphans.”—A. statute grant- 
ing a special time for redemption to 
“orphans” does not apply to minors 
who are not orphans, Downing y. 
Shoenberger, 9 Watts (Pa.) 298. 

64. Finch v. Brown, 8 Ill. 488. 

[a] Widow of a person whose 
lands have been sold for taxes has no 
extended time for redemption, on the 
ground of having been a feme covert, 
her only interest at the time of the 
sale having been a contingent right 
of dower. Finch y. Brown, 8 Ill. 488. 

65. Williamson vy. Russell, 18 W. 
Va. 612. 3 

[a] Married woman, having a sep- 
arate estate in lands sold for taxes is 
not under such a disability as respects 
such lands as will extend the time 
for redemption. Williamson y. Rus- 
sell, 18 W.Va. 612. 

66. Levy v. Newman, 28 N.E. 660, 
£30 SNR Yee 

[a] In absence of guardianship.— 
That an infant who is personally 
served with notice of a sale of land 
for unpaid taxes has no general guard- 
ian does not prevent his title being 
cut off on a failure to redeem within 
the time and manner prescribed by 
the above act of 1888, under which 
sale was made, where such act ren- 
ders inapplicable the act of 1873 pro- 
viding that the right to redeem may 
not be lost until after a guardian is 
appointed or the disability removed. 


67. George v. Hefley, 32 S.W.(2d) 
445, 182 Ark. 678; Carroll v. Johnson, 
41 Ark. 59; Witt v. Mewhirter, 10 N. 
W. 890, 57 Iowa 545; Goodrich vy. 
Florer, 6 N.W. 452, 27 Minn. 97; 
ae ae v. Straus, 35 S.H. 843, 47 W.Va. 


é8. 
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69. Carroll v. Johnson, 41 Ark. 59; 
Strang v. Burris, 16 N.W. 285, 61 Iowa 
375; Price v. Ferguson, 6 So. 210, 66 
Miss. 404. 

70. Jones v. Shull, 69 S.E. 498, 153 
N.@. 517. 

71. Byington v. Carlin, 125 N.W. 
233, 146 Iowa 301. 

[a] Married women.—Statute re- 
moving disability of married woman 
starts redemption period 
even though husband is still living. 
Byington vy. Carlin, 125 N.W. 233, 146 
Iowa 301. 

72. Harding v. Vaughn, 36 F. 
742; Pearsons v. American Iny. Co., 
49 N.W. 8538, 83 Iowa 358; Stevens v. 
Cassady, 12 N.W. 8038, 59 Towa 113; 
Burton yv. Hintrager, 18 Iowa 348; 
Kulp v. Kulp, 32 P. 1118, 51 Kan. 341, 
21 L.R.A. 550; Doudna y. Harlan, 
25 P. 883, 45 Kan. 484. 

[a] Ownership by minor.—(1) A 
minor owner of land is entitled to the 
statutory time for its redemption, al- 
though his deed was not recorded un- 
til after the sale (Tallman v. Cooke, 
39 Iowa 402), (2) or although his in- 
terest in the land had been sold un- 
der a void judgment (Tucker y. Whit- 
tlesey, 41 N.W. 535, 42 N.W. 101, 74 
Wis. 74). (3) So, if the redemption- 
er is the heir of a mertgagee of land, 
or if his guardian holds a mortgage in 
trust for him, in either case he is en- 
titled to redeem within the special 
time provided for minors. Witt v. 
Mewhirter, 10 N.W. 890, 57 Iowa 545; 
Burton v. Hintrager, 18 Iowa 348. 
(4) But the production from the cus- 
tody of the minor’s guardian of an 
unacknowledged conveyance does not 
entitle the minor to the benefit of the 
special statute. Walker vy. Sargent, 
47 Iowa 448. 


Plumb v. Robinson, 13 OhioSt. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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reaching full age is limited to his own interest in 
the premises and does not extend to that of other 
owners or tenants in common with him.?® His right 
‘to redeem as a minor under the statute governing 
redemption by minors is a statutory privilege run- 
ning with the land rather than an estate in the land 


acts of the ancestor amounting to estoppel or lach- 
es.“* If the owner of the property at the time of 
sale was an adult, his infant heir will have no 
longer time to redeem than his ancestor would any 
had,** although there is authority to the contrary 

" but, if the sale comes after the ancestor’s death, even 
though the forfeiture for nonpayment of taxes 0c- 
eurred before, the infant heirs are entitled to the 
redemption period allowed to minors.*7 A purchas- 
er from the infant owner will have the same time 
allowed to his vendor;’§ and, if the infant owner 
dies during infancy, his heir is entitled to his an- 
cestor’s right to redeem, which is held to continue 
for the statutory period commencing, in some ju- 
risdictions, when his ancestor would have attained 
majority if he had lived,*® and, in others, when the 
; ancestor dies,S° and, inasmuch as the heir does not 
assert an original right of his own but a derivative 
right which he takes from his ancestor, it is imma- 
terial whether he is himself a minor®! or an adult.$2 
The heirs of an insane ancestor, entitled to redeem 
within a fixed pericd after removal of the disabil- 
ity, may redeem at any time within the full statu- 
tory period after his death.** The right of a mar- 


73. Miller v. Porter, 35 Iowa 166; 
Stout v. Merrill, 35 Iowa 47; Jacobs 
v. Porter, 34 Iowa 341; Goodrich v.]} Ala. 641). 
Flore, 6 N.W. 452, 27 Minn. 97; Wil- [b] 
son v. Sykes, 7 So. 492, 67 Miss. 617. —=(1) 

74. Bradbury v. Johnson, 147 S.W. 
$65, 104 Ark. 108, Ann.Cas.1914C 419. 


75. Stevens v. Cassady, 12 N-W. 
803, 59 Towa 113; Doudna v. Harlan, 
25 P. $83, 45 Kan. 484; McMillan v. 


Hogan, 40 S.E. 63, 129 N.C. 314; Mc- 
Cormack: v. Russell, 25 Pa. 185; 
Cooper v. Brockway, 8 Watts (Pa.) 
162. 

76. Jones v. Collins, 16 Wis. 594. 491. 

77. Reynolds v. Lieper, 7 OhioPt. 
x Bi a 

78. Neil v. Rozier, 6 S.W. 157, 49 


ee eS Te ee ee a ee ee ae Teel 


: Ark. 551; Stout v. Merrill, 35 Iowa] ute is given. 
r 47. 26 Idaho 552. 
q 79. McNamara v. Baird, 16 So. 384, | deem, 

; 72 Miss. 89. 


80. McGee v. Bailey, 53 N.W. 309, : 
auditor’s 


TAXATION 


derived from his ancestor, and is not affected by’ 


sue, by bringing suit himself to quiet 
title (Bell v. Propst, 127 So. 


Privilege statutes construed. 92. 
The statute giving 
at tax sale or his assignee two years, 
after expiration of the time for re- 
demption, in which to serve notice of 
such purchase, has been construed to [a] 
extend the time for redemption so 
that the person entitled to redeem 
could do so at or any time before the 
time set in the notice. 
173 P. 55, 785, 24 Wyo. 491, 25 Wyo. 
(2) The owner of property sold 
for taxes may redeem after expira- 
tion of the statutory three-year period 
and until the notice required by stat- 
Rice v. Rock, 144 P. 786, 

(3) The owner may re- 
under the statute, 
piration of redemption period at any 
time until revenue agent under the 
direction 
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ried woman to redeem within the time stated after 
removal of her disability is a personal privilege 
which she cannot transfer, and her grantee has only 
the time to redeem given to all owners by statute, 
beginning from the date of conveyance to him.84 

19 1706] f. Redemption after Time Expires.°° 
Although some jurisdictions hold that after time 
for redemption has expired the right to redemption 
has gone beyond even the power of a court of equity 
to revive,*® subject only to such additional privileges 
as the legislature may grant,’? it is generally held 
that redemption may be allowed on equitable grounds 
in such eases,*® as, for example, where the state,®® 
or county,®® or town,®! or a private holder of the 
tax certificate consents to a redemption hy the own- 
er, and receives the money from him on that under- 
standing,®? the owner first complying with condi- 
tions imposed by the tax purchaser;°* or where the 
owner was prevented from exercising his right to 
redeem within the statutory period by the wrongful 
act of the tax purchaser,®* or the fraud, fault, or 
mistake of a public officer;9° or where the purchaser 
has failed to comply with some statutory requisite 
to the vesting of his title,?® unless the tax purchas- 
er’s failure is due to the fault of a public officer,®? 
and, in some jurisdictions, subject to the further 
qualification that redemption after the time there- 
for has expired cannot be claimed as matter of right 
on the ground that the tax purchaser had failed to 
take out a deed,®® or the treasurer had failed to 
execute it,°® or that the deed was issued prema- 


v. Hately, 278 P. 206, 34 N.M. 86. 
242,220 91. People v. Hegeman, 14 N.Y.S. 
567, 60 Hun 579. 

Shoemaker v. Porter, 41 Iowa 
purchaser|197; Jenks v. Wright, 61 Pa. 410; 
Philadelphia v. Miller, 49 Pa. 440; 
Coxe v. Wolcott, 27 Pa. 154; McCul- 
loch v. Dodge, 6 R.I. 346. 
Extension of time by agree- 
ment.—Where the tax debtor, whose 
property has been sold for taxes, of- 
fers to redeem within the statutory 
time, but does not know the amount 
to be tendered, and the purchaser con- 
sents to the redemption and promises 
to furnish a statement of account, the 
time for redemption will continue un- 
til the statement is furnished, or no- 
tice given that it will not be fur- 
nished. Sportono v. Howcott, 44 So. 
ex-| 855, 119. La. 1032. 

[b] Release as conveyance.— 
After time for redemption has ex- 
pired, the original title of owner be- 


Burns v. State, 


after 


takes charge. 


epee eet ey eT Sic y said noe apikean aol cee comes divested and a release by the 
81. McGee v. Bailey, 53 N.W. 309,| W. 328, 134 Ky. 803; James v. Lusch-| t@X Purenaser to Oe OS ere 
ig tawa7s1s. x Sc, fy, 121 SW! 954)" (4) — Acetate [Ae Conveyance, ang nok As areca 

62. Gibbs v. Sawyer, 48 Iowa 443.|has been held to contemplate that an (Pa.) 407, é 2. 


f 83. Pulaski County v. 

2 W. 973, 97 Ark. 450. 

7 84. Sehon v. Bloomer, 78 S.E. 105, 
t2 .W.Wwa. 316. 

85. Redemption period before de- 
Hivery of tax deed see supra § 1700. 

s6. Montford v. Allen, 36 S.E. 305, 
Lit Gas 13: 

87. Ridgeway v. Peacock, 131 So. 

oe 140, 100 Fla. 1297. 

[a] Owners in possession.—(1) In 
gome jurisdictions statutes give to 
owners in possession as against hold- 
ers of valid tax titles a right to re- 
deem in addition to and different from 
that previously existing which the| 1297. 
owner may enforce at any time on 88. 
the conditions prescribed by the stat- 89. 
ute (Morris v. Card, 135 So. 340, 223] N.W. 180, 
Ala. 254; Burdett v. Rossiter, 127 So. 
202, 220 "Ala. 631; Green v. Stephens, 
73 So. 582, 198 Ala..325; State v.| 440; 
Morton County, 219 N.W. 223, 56 N.D. 
712), (2) either when sued by the 
holder of the tax certificate (See cases 
supra this note [a] (1) ), (3) or with- 
out waiting for the tax purchaser to 


Hill, 134 S. 


privilege.—The 


title 
cannot 


interested party shall have the right 923. 
to redeem for two years 
sale and such additional time as in-] 95, 
tervenes prior to the issuance of re- 
sale deed by the county. 
Haas, 272 P. 883, 184 OkI. 57 

[ec] Modification 
statutory privilege to 
redeem after expiration of redemption 
period may be modified by statute, if [b] 
the privilege is not part of the cer- 
tificate holder’s contract rights, and 
the owner is not denied due process or 
equal protection of the law. 
way v. Peacock, 131 So. 140, 100 Fila. 


See cases infra this section. 
Hoffman v. Auditor-Gen., 100 
136 Mich. 689. 97. 
90. State v. Hately, 278 P. 206, 34] etc, 
N.M. 86; Philadelphia v. Miller, 49 Pa. 
Steiner v. Coxe, 4 Pa. 13. 92. 
[a] Prospective purchaser of tax| 129. 
without interest in real estate 99. 
eomplain 
treasurer permitted redemption after 
expiration of statutory period. State 


McCulloch v. Dodge, 6 R.I. 346. 
See infra § 1793. 

See infra § 1794. 

> Ol 86. See cases infra this note. 
Michie v. [a] Failure of tax purchaser to 
G pay accruing taxes gives owner right 
to redeem after time for redemption 
has passed. Blood v. Negrotto, 17 So. 
596, 47 La.Ann. 1132. 

Failure to serve notice to re- 
deem, as required by statute, entitles 
owner to redeem after expiration of 
time for redemption. Dunn v. Papen- 
fus, 167 N.W. 1006, 202 Mich. 131; 
Holmes v. Soule, 147 N.W. 621, 180 
Mich. 526; People v. Wemple, 30 N.Y. 
S. 503, 80 Hun 504 [aff 39 N.E. 397, 
144 N.Y. 478]. 

Pollen v. Magna Charta Min., 
Co., 90 P. 689, 40 Colo. 89; Brew 
v. Sharer, 42 Pa.Super. 89. 

Scofield v. McDowell, 47 Iow?3 


State v. Terry, 133 P. 386, 74 
Wash. 208; McCague Inv. Co. y. Mal- 
lin. 170 P. 763. 25 Wyo. 373 [aff 147 BP. 
507, 23 Wyo. 201]. 


after tax re- 94. 


of statutory 


Ridge- 


because county 
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turely,! or after the day when it might have been 
issued legally,? especially where the delay in the 
issuing of the deed was due to an injunction wrong- 
fully obtained by the owner ;? but equitable grounds 
for redemption after expiration of the redemption 
period do not exist where the owner paid the taxes 
to an officer‘who had no authority to receive them,* 
or where the tax deed to the purchaser,® or to the 
county, as purchaser, is not canceled;® nor can 
the owner indirectly effect a redemption by charg- 
ing the purchaser for rents and profits received be- 
fore the recording of the deed.*? While redemp- 
tion may be prevented or postponed by the pend- 
ency of proceedings either to recover the land or 
to enjoin the execution of a deed,® the bringing of 
such proceedings by the owner does not suspend 
the running of the redemption period or extend it 
after judgment and beyond the expiration of such 
period,® unless the judgment is adverse to the va- 
lidity of the tax title, in which case the court may 
extend the time for redemption.1° Death of the 
owner subsequent to the sale will not enlarge the 
time for redemption by his minor heirs beyond the 
statutory period;!1 nor can the owner redeem on 
equitable grounds where relief is barred by laches?? 
or estoppel;1* but the statute of limitations ap- 
plicable to such case is not the statute applicable 
to redemption from tax sales generally, but the 
statute applicable to bills in equity,+* or to the 
special class of redemption cases for which the 
legislation was designed.*® 

[§ 1707] 6. Actions To Foreclose Right of Re- 
demption’*—a. In General. Under statutes held to 


1. Wood v. Coad, 94 N.W. 264, 120 
Towa 111. 


TAXATION 


troller’s office notice of mortgage in 
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be constitutional,!7 a tax purchaser, after expira- 
tion of the time to redeem,!® may sue in equity to 
foreclose the right of redemption.1® The remedy 


by foreclosure is cumulative where the statute gives . 


the tax purchaser a right either to a deed from the 
sheriff or to foreclosure,?° and, where the sheriff’s 
deed is invalid, he may still proceed by foreclo- 
sure;2!_ but, where the city or county is the tax 
purchaser for the full amount of the taxes, it 1s 
held under the statutes in some states that it must 
foreclose.22. Foreclosure gives to the purchaser a 
title free ‘and clear of all prior tax liens;?* nor is 


‘his title made subject thereto by a statute reviving 


prior tax liens which had lapsed by reason of delay 
in enforcement;24 but the purchaser’s title is sub- 
ject. to liens for subsequent taxes which may them- 
selves be foreclosed.?° 

[§ 1708] b. Conditions Precedent.2® The right 
to foreclose is predicated on the validity of the 
tax sale proceedings,?" although it is held that the 
failure of the public officer concerned with the sale 
to comply with some statutory requirements may 
not be fatal to the action.2® Where the statute 
requires the serving of notice to redeem on the 
owner, the action cannot be maintained in the ab- 
sence of such notice.2® Where a statute expressly 
requires an antecedent administration sale and the 
issuance of a tax sale certificate as a basis for fore- 
closure proceedings, such sale and certificate are 
conditions precedent to.foreclosure of the tax lien ;3° 
but foreclosure without antecedent sale cannot be 
made the basis of collateral attack where the court 
had jurisdiction of the foreclosure proceedings.?4 


Reichland Shale Products Co. v. 


2. Ellsworth v. Low, 17 N.W. 450, 
62 Iowa 178. 

3. Long v. Smith, /17 N.W. 579, 
62 Iowa 329. : 

'4 Thornton v. Smith, 36 Ark. 508. 

5. Shea v. Campbell, 128 N.Y.S. 
508, 71 Misc. 222. 

* € Buchanan v. Tennant, 105 P. 
-647, 55 Or. 116. 

7. Spengin v. Forry, 37 Iowa 242. 

8. Bitzer v. Becke, 94 N.W. 287, 
120 Iowa 66; Collins v. Bryan, 32 S. 
HB. 975, 124 N.C. 738. 

9. Clothier v. Miller, 139 N.W. 253, 
“173 Mich. 530. 

10. Rosekrans v. Wagner, 1385 N. 
W. 681, 29 S.D. 181. 

11. See supra § 1705. 

12. See cases infra this note. 

fa] Nine years’ delay.—The ap- 
plication of a cestui que trust to re- 
deem from a tax sale of land which 
stood in the name of his trustee is 
an application for equitable relief, to 
which delay for nine years in which 
time the land had increased greatly in 
vaiue is a good defense, Paxton v. 
Fix, (Mo.) 190 S.W. 328. 

[b] Failure to prepay taxes due 
up to time suit to redeem is be- 
gun is not laches if they are paid at 
the time the amended complaint is 
filed. Myers v. Musser, 147 N.W. 125, 
96 Neb. 140. 

13. See cases infra this note. 

[a] By quitcla'm deed.—Where a 
father quitclaimed his interest in cer- 
‘tain land to a corporation, the father 
having purchased at a tax sale for 
earlier taxes, and the corporation be- 
came the purchaser at a tax sale for 
Subsequently accruing taxes, the son, 
after his father’s death, was estopped 
by his father’s quitclaim deed to re- 
deem from the tax sale to the corpo- 
ration. Cowley v. McGregor, 128 N. 
W. 739, 163 Mich. 517. 

[b] Mortgagee estopped from re- 
deeming by failure to comply with 
Statute requiring him to file in comp- 


case of lands of nonresidents, so that 

the tax purchaser might have op- 

portunity to send the mortgagee no- 

tice of the tax sale. Hennepin Im- 

provement Co. v. Schuster, 124 N.Y.S. 

693, 66 Misc. 634 [aff 134 N.Y.S. 1134, 

151 App.Div. 9031. 

14. Barry y. Lancy, 60 N.E. 395, 
179 Mass. 112. 

1 See cases infra this note. 

[a] Where valid tax titles have 
been made and the original owner re- 
mains in possession, the right to re- 
deem is governed by the statute 
specially applicable thereto. Morris 
v. Card, 135 So. 340, 223 Ala. 254; Bur- 
ao v. Rossiter, 127 So. 202, 220 Ala. 
631. 

16. Enforcement of tax lien see 
supra §§ 1552-1579. 

Foreclosure: 

Certificate of delinquency see supra 
§§ 1495-1513. 

Mortgage, by action see Mortgages §§ 
1504-2065. d 
17. Ridgeway v. Reese, 131 So. 136, 

100 Fla. 1304; Ridgeway v. Peacock, 

131 So. 140, 100 Fila. 1297. 

18. See cases infra note 19. 

Time to redeem see supra § 1700. 

19. Ridgeway v. Reese, 131 So. 136, 
100 Fla, 1304; Kirkman v. Stoker, 158 
Sh. 5 bd5-2.01 N,C.29" 

20. Ridgeway v. Reese, 131 So. 136, 
100 Fla. 1304; Ridgeway v. Peacock, 
131 So. 140, 100 Fla. 1297. 

[a] In North Carolina (1) under 
the earlier statute, a tax deed without 
foreclosure of certificate was a nul- 
lity. Smith v. Smith, 63 S.E. 177, 150 
N.C. 81; Wilcox v. Leach, 31 S.E. 374, 
123 N.C. 74. (2) Under later statute, 
a tax purchaser may have the deed 
from the sheriff without foreclosure. 
Price v. Slagle, 128 S.E. 161, 189 N.C. 
757; Townsend v. Board of Drainage 
Com’rs of Back Swamp, 94 S.H. 104, 
174 N.C. 556. 

21. Potts v. Cooley, 13 N.W. 682, 56 
Wis. 45. 

92, 2B. 


22. Felch v. Travis, 210; 


Southern Steel & Cement Co., 156 S.HE. 
777, 200 N.C. 226; Orange County v. 
Jenkins, 156 S.E. 774, 200 N.C. 202 
{foll Orange County v. Jenkins, 156 
S.E. 777, 200 N.C. 798]; Wilcox v. 
Leach, 31 S.E. 374, 123 N.C. 74. 

23. Harrington Co. v. Walker, 147 
AN 19930105 ING EBT s 

24. Harrington Co. v. Walker, 
supra. 

25. Mead v. Brewer, 109 N.W. 399, 
77 Neb. 400. 

26. In actions to foreclose delin- 
quency certificates see supra § 1496. 

27. Poekel v. Dowling, (Fla.) 132 
So. 836. 

28. See cases infra this note. 

_ ta] Sheriff’s failure to sell de- 
linquent taxpayer’s personal property 
before real estate has been held not 
to prevent county’s foreclosure of cer= 
tificates. Craven County v. Parker, 
140 S.H..155, 194 N.C. 561. 

[b] WPailure of registrar to note on 
margin of the original record of cer- 
tificate of tax sale in book of mort- 
gages by the clerk reference to the 
place where the certificate of sale and 
affidavits have been recorded as a deed 
cannot be charged against defendant 
in proceedings to bar right of redemp- 
tion of tax sale. Ft. Lee & Manhattan 
Realty Corporation v. Harrington Co., 
135 A. 917, 103 N.J.Law 488, 489 [aff 
133 A. 421, 102 N.J.Law 541]. 

29. Rochester v. Fourteenth Ward 
Co-operative Bldg. Lot Assoc., 75 N. 
EH. 692, 183 Ni¥.023: 

30. Logan County v. Carnahan, 92 
als 984, 95 N.W. 812, 66 Neb. 685, 

31. Burr v. Finch, 136 N.W. 72, 91 
Neb. 417; Mathews v. Gillett, 134 N. 
W. 527, 90 Neb. 763; Jones v. Fisher, 
130 N.W. 269, 88 Neb. 627; Hardwick 
v. Snedeker, 129 N.W. 986, 88 Neb. 
515; Cass v. Nitsch, 115 N.W. 753, 81 
Neb. 228; Wagener v. Whitmore, 113 
N.W. 238, 79 Neb. 558; Selby v. Puepp- 
ka, 102 N.W. 263, 73 Neb. 179; Russell 
v. McCarthy, 97 N.W. 644, 70 Neb. 514, 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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___ [§ 1709] c. Time To Sue and Limitations.*2 This 
action must not be instituted until the owner has 
_ had the full time allowed him by law for a volun- 


tary redemption ;** but, under a statute providing 
for continuance of the right to redeem until decree 
in the foreclosure suit, it is obviously not necessary 
that the right should be lost or terminated before 
the bringing of the suit;?4 nor ean suit to foreclose 
after it has been commenced be continued if, pend- 
ing the proceedings, the owner pays the redemption 
money and the tax purchaser receives and accepts 
it.*> Where under the statute, foreclosure is au- 
thorized only after the expiration of a stated num- 
ber of years from the tax sale,?* or only for taxes 
which remain delinquent for a stated period of 
years,** suit may not be brought before the termi- 
nation of the statutory period. On the other hand, 
the action cannot be maintained after the time lim- 
ited by law for such proceedings.?§ 

[§ 1710] d. Parties.2° The suit is to be brought 
by the purchaser at the tax sale,*° or, where the 
tax purchaser is a city, by the prosecuting attorney 
under statutory authorization,*! or by the tax pur- 
chaser’s assignee,*? but not by one who has merely 
contracted to buy from the tax purchaser his right, 
title, and interest in the premises.** The proper 
parties defendant are the owner of the property,** 
the person appearing on the tax list or assessment 


-roll as the owner, whether or not he has title,*® 


$2. Limitations: [a] 


TAXATION 


OQwner’s name misspelled.— 
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persons holding liens on the property or executory 
or equitable interests in it such as will be divested by 
a decree of foreclosure,*® subject to a proper plead- 
ing of their interests,4” and to the court’s determi- 
nation at the trial as to the validity of such inter- 
ests.48 A mortgagee*® and the holder of an unre- 
corded deed®® are not necessary parties. 

Where owner is unknown, action may be brought 
against the land or “unknown owners’’;5! but if 
the actual owner of the land is known to complain- 
ant, or could have been discovered by reasonable 
diligence, it is generally held that he is entitled to 
notice and will not be bound by the judgment if 
not served.*? : 

[§ 1711] e. Process or Notice.®? A proper sum- 
mons or notice and service thereof is essential,®* 
and, when properly given, cannot be made the basis 
of claim by defendant that the court had no juris- ~ 
diction.5> The summons or notice must strictly fol- 
low the requirements of the statute, in respect both 
to its form and contents,°® and to the manner®” and* 
time of its service.°& It is not necessary that the 
affidavit of service of notice by publication should 
state the facts justifying publication if they suf- 
ficiently appear in the petition.°® Clerical errors 
in the court order for publication of notice may 
be corrected by an order nune pro tune to make it 
conform to service as actually made.®°® 

[§ 1712] f. Pleading®‘—(1) Of Plaintiff. Where 


the record of a tax foreclosure shows 


Soa ecge toe of delinquency see supra 
1498. 
Mortgage foreclosures see Limita- 

tions of Actions § 61. 

33. Ridgeway v. Reese, 131 So. 136, 
100 Fla. 1304; Ridgeway v. Peacock, 
131 So. 140, 100 Fla. 1297; Iodence v. 
Peters, 89 N.W. 1041, 64 Neb. 425; 
Chapin v. Stahlbrodt, 29 N.Y.S. 609, 
78 Hun 563. 

34. Milmos v. Zimmerman, 127 A. 
157, 97 N.J.Eq. 326 [aff 122 A. 688, 95 
N.J.Eq. 85 (holding that, where right 
to redeem had been lost before bring- 
ing of foreclosure suit, it is not re- 
vived by statute providing for con- 
tinuance until decree of a right to re- 
deem which had not terminated before 
suit brought). 

85. Two Rivers Mfg. Co. v. Beyer, 
42 N.W. 232, 74 Wis. 210, 17 Am.S.R. 


Corry v. Shea, 128 N.W. 892, 


"444 Wis. 135, Ann.Cas.1912A 1154. 


37. Jones v. Box Elder County, 52 
F.(2d) 340. 

$8. Johnson v. Du Pont, 57 So, 670, 
63 Fla. 200; Vaughn v. Stone, 2 N.W. 
973, 6 N.W. 596, 54 Iowa 376; Atkins 
vy. Paige, 50 Iowa 666; Gibson v. 
Peterson, 224 N.W. 272, 118 Neb. 218; 
Mead v. Brewer, 109 N.W. 399, 77 Neb. 
400; Valley County v. Milford, 97 N. 
W. 310, 70 Neb. 313; Butler v. Copp, 
97 N.W. 634, 5 Neb. (Unoff.) 161; 
Keith County v. Big Springs, etc., Co., 
97 N.W. 626, 5 Neb. (Unoff.) 145; 
Chehalis County v. France, 87 P. 353, 
44 Wash. 282. 

39. Parties: ‘ 
Actions generally see Parties 47 C.J. 


ie 
Iaions to foreclose: __ 

Boao sane Pais delinquency 

supra § Lb 

Mortgages see Mortgages §§ 1551— 

1594. 

40. Rochester v. Rochester R. Co., 
96 N.Y.S. 152, 109 App.Div. 638 [mod 
79 N.E. 1010, ie Se State v. 
Dunean, 38 Lea (Tenn. : 

41. Swanson v. Hoyle, 72 P. 1011, 
32 Wash. 169. 

42. Matter of Anderson, 29 N.Y.S. 
476, 79 Hun 170. 

43. Matter of Anderson, supra. 

44. Delatour v. Wendt, 139 N.W. 
1023, 93 Neb. 175. 


see 


“purchase from original owner. 


Where land sold for taxes stood in 
the name of “John E. Toumey,” and 
proceedings for foreclosure of the tax 
sale certificate describing the owner 
as “John BE. Townry” and as ‘John E. 
Towrny,” the proceedings were void. 
Delatour v. Wendt, 139 N.W. 1023, 93 
Neb. 175. 

45. Darnell Min,, etc., Co. v. Ruck- 
les, 88 P. 101, 45 Wash. 180; Rowland 
v. Eskland, 82 P. 599, 40 Wash. 253; 
Allen v. Peterson, 80 P. 849, 38 Wash. 
599; Carson v. Titlow, 80 P. 299, 38 
Wash. 196; Spokane Falls, etc. R. 
Co. v. Abitz, 80 P. 192, 38 Wash. 8; 
Jefferson County v. Trumbull, 75 P. 
876, 34 Wash. 276. 

46. See cases infra this note. 

[a] Proper parties: (1) Assignee 
of note secured by deed of trust. 
Boatmen’s Sav. Bank v. Grewe, 14 S. 
W. 708, 101 Mo. 625. (2) Holder of 
sheriff’s certificate of purchase. 
Brobst v. Thompson, 4 Greene (Iowa) 
135. (3) Purchaser at execution sale. 
Byington v. Walsh, 11 Iowa 27. (4) 
Vendee under executory contract of 
Plumb 
v. Dyas, 80 P. 482, 38 Wash. 240. 

47. Lippmann vy. Mende, 139 N.Y.S. 
298, 154 App.Div. 464. 

48. Byington v. Bookwalter, 7 Iowa 
512, 74 Am.D. 279. 

49. Hall v. Moore, 106 N.W. 785, 
75 Neb. 693. 

50. Clark v. Connor, 28 Iowa 311. 

51. Fuller v. Unknown Owners 
Certain Lands, 9 Iowa 430; Jones v. 
Gibson, 230 N.W. 249, 119 Neb. 574; 
Moran v. Catlett, 139 N.W. 1041, 93 
Neb. 158; Butler v. Copp, 97 N.W. 634, 
5 Neb. (Unoff.) 161; Silver v. Gattel, 
105 A. 137, 89 N.J.Eq. 402. 

52. Little v. Chambers, 27 Iowa 
522; Bingham v. Matthews, 86 S.W. 
781, 39 Tex.Civ.App. 41; Coe v. Man- 
seau, 22 N.W. 155, 62 Wis. 81. 

Notice generally see infra § 1718. 

53. Process: 

Actions generally see Process 50 C.J. 
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Actions to foreclose: 
Certificates of delinquency 
supra §§ 1501-1506. 
Mortgages see Mortgages §§ 1595- 
16038. 


see 


See cases infra this section. 
Service on stranger.— Where 


54, 
[a] 


on its face that the only service on 
a defendant corporation was on a 
stranger to such corporation as re- 
ceiver when no receiver had in fact 
been appointed for such corporation, 
the judgment against such corporation 
is void, and may be collaterally at- 
tacked by such corporation or its as- 
signee. Gibson v. Sexson, 118 N.W. 
77, 82 Neb. 475. 

55. Moll v. Town of Wakefield, 
(Mass.) 175 N.E. 81. 

56. See cases infra this note. 

[a] Naming proverty.—Notice 
should specify that plaintiff seeks to 
foreclose equity of redemption of 
owner in and to the property, naming 
it. Gaylord v. Searff, 6 lowa 179. 

[b] Time when ordered to appear, 
prior to date of publication, invali- 
dates the notice. Genther y. Fuller, 
36 Lowa 604. 

57. See cases infra this note. 

[a] Unknown owners may be noti- 
fied by publication. Silver v. Gattel, 
105 A. 137, 89 N.J.Eq. 402; Orange 
County v. Jenkins, 156 S.E. 774, 200 N. 
C. 202 [foll Orange County v. Jenkins, 
L66. SHU Te 200. N.C. 798). 

[b] Holders of outstanding un- 
recorded deeds are bound by notice 
by publication. Bliss v. Gallagher, 
109 N.E. 215, 60 Ind.App. 454. 

[ec] Resident owner on whom per- 
sonal service can be made within the 
state will not be bound by service by 
publication only. Clarence v. Cun- 
ningham, 125 N.W. 597, 86 Neb. 434. 

{[d] Diligence in search for owner 
must appear from the record to have 
been made in order to establish ju- 
risdiction through service of notice 
by publication. Abell vy. Cross, 17 
Iowa 171. 

58. Goffe v. Bond, 34 N.W. 236, 69 
Wis. 366. 

59. Gwin v. Freese, 132 N.W. 736, 
90 Neb. 15, 36 L.R.A.N.S. 1060. 

60. Levy v. McMahan, 156 N.Y.S. 
634, 170 App.Div. 730. 

61. Pleading: 

Actions generally see Pleading 49 C, 

J Pad. 

Actions to foreclose: 

Certificates of delinquency 

supra § 1507. 
Mortgages see Mortgages §§ 1604— 
1645. 


see 


1256 [61 C.J.) 
the statute makes the tax certificate prima facie 
evidence of title in the holder, it is not necessary 
for the complaint in foreclosure to set out the an- 
tecedent proceedings;*? but, where the statute 
makes no such provision, the petition should state 
the facts entitling the petitioner to foreclosure ;°* 
and, even though the tax sale certificate may estab- 
lish prima facie the amount claimed to be due, it 
is still necessary that the claim should be made in 
plaintiff’s bill.6¢ An allegation is not invalidated 
by the use of abbreviations in the description of 
the land where they are understood by the taxing 
officials, and, in other respects, the description is 
sufficiently ‘definite to identify the land.*° 

Joinder of causes. Petitioner may join several 
causes of action against several parcels of land in 
a single action to foreclose if they belong to the 
same owner or joint owners and were all sold for 
taxes at the same time to the same purchaser.°°® 

[§ 1713] (2) Of Defendant. Defendant may 
plead payment or a redemption already effected,** 
and must plead a tender of the amount justly due 
if he wishes to avail himself of an irregularity in 
the tax sale not going to the validity of the assess- 
ment or affecting the groundwork of the tax, un- 
der a statute making such tender a condition pre- 
cedent to any action to set aside the sale.®® 

[§ 1714] g. Evidence.*® The burden of proof is 
on plaintiff to establish ownership of the tax sale 
certificate,?° and, where plaintiff’s ownership is de- 
nied, the burden is not sustained by mere possession 
of the certificate without further proof of owner- 
ship.71 A certificate of redemption is admissible as 
a treasurer’s receipt of the amount paid to redeem,*? 
but is not conclusive evidence of the amount paya- 
ble to redeem.7* 

{[§ 1715] h. Judgment or Decree.’* The judg- 
ment or decree will grant such relief as may be ap- 
propriate in the premises,*® and, if it directs fore- 

62. Byington v. Robertson, 17 Iowa 


562; Manseau v. Edwards, 10 N.W. 
554, 53 Wis. 457; Durbin v. Platto, 3 


foreclosure; 


TAXATION 


with in some way by judgment of 
) if the right is barred in 
violation of statutory rights of the 


< a ‘. 


[§§ 1712-1717 


_ closure, it will cut off all preéxisting liens or inter- 


ests,7® unless the record shows that no service of 
notice of the action was made on the lienholder.” 
The judgment should not stipulate that property 
be appraised before sale in the absence of statutory 
requirement, the statute requiring appraisal in the 
case of ordinary judgment sales not being appli- 
cable.?® The judgment is conclusive as to the mat- 
ters in issue and cannot be assailed collaterally on 
account of any irregularity in the prior proceed- 
ings;7® but the. judgment is open to collateral at- 
tack on the ground of want of jurisdiction in the 
court making it.®° . 

[§ 1716] i. Review.81 A motion by defendant to 
open final decree foreclosing a tax sale certificate 
is addressed to the discretion of the court.*? Fore- 
closure proceedings will not be set aside, on writ 
of certiorari to review, where they seem to be in all 
things regular under the statute, and where the 
only ground for setting the proceedings aside is 
based on a doubtful construction of the statute 
regulating notice by publication;*? nor will judg- 
ment of foreclosure be reversed on appeal on the 
ground of an erroneous description of the land in 
the tax certificate where the error is merely clerical 
and the description otherwise sufficiently identifies 
the land.84 An appeal from a decree of foreclosure 
against the land or unknown owners can be taken 
only by some one who claims to be the owner or 
to have some other interest.8® Judgment in favor of © 
plaintiff for interest will not be reversed on appeal 
on the ground that it is excessive where it is fixed 
at the statutory rate.&® 

[§ 1717] j. Costs and Fees.27 Search fees and 
counsel fees cannot be taxed as costs in the absence — 
of statutory authority in terms applicable to tax 
foreclosure suits,** and no such authority will be 
implied from allowance of these items in statutes 
relating to foreclosure of mortgages.8® Where a 
79. Ind.—Bliss v. Gallagher, 109 

454. 


N.E. 215, 60 Ind.App. . 
Iowa.—McGahen vy. Carr, 6 Iowa 


N.W. 30, 47 Wis. 484. 

63. Medland v. Van Etten, 112 N. 
W. 362, 79 Neb. 49. 

64. River Realty Co. v. Blumen- 
heim, 78 A. 675, 77 N.J.Eq. 291. 

65. Armstrong v. Bates, 143 N.W. 
477, 94 Neb. 462. 


66. Byington v. Woods, 13 Iowa 17; 
Corry v. Scudder, 138 N.W. 68, 151 
Wis. 104. 


67. Vaughn v. Stone, 2 N.W. 973, 6 


N.W. 596, 54 Iowa 376; Two Rivers 
Mfg. Co. v. Beyer, 42 N.W. 232, 74 
Wis. 210, 17 Am.S.R. 131. 


68. Ea v. Prouty, 30 N.W. 232, 67 


69. Evidence: 
ene generally see Evidence 22 C. 
Oe de 
Actions to foreclose: 
Certificates of delinquency 
supra § 1508. 
Mortgages see Mortgages §§ 1652— 
1679. 
70. Wyman v. Searle, 128 N.W. 
801, 88 Neb. 26. 
71. Wyman v. Searle, supra. 
72. Byington v. Bookwalter, 7 lowa 
612, 74 Am.D. 279. 
73. Byington v. Bookwalter, supra. 
74, Judgments: 
Actions generally see Judgments 33 C, 
- J. p 1042. 
Actions to foreclose: 
Certificates of delinquency 
supra §§ 1509-1511. 
scr ee see Mortgages §§ 1732— 
7. 
75. See cases infra this note. 
[a] Bight to redeem must be dealt 


see 


see 


owner, his remedy is by direct pro- 
ceeding to obtain reversal. Logan 
County v. McKinley-Lanning L. & T. 
Co., 97 N.W. 642, 70 Neb. 399 [rev reh 
101 N.W. 991, 70 Neb. 406]. 

[b] Payment of amount found due 
is the only relief granted by the court 
where defendant has the right to 
redeem and offers to do so. Wittes v. 
Repko, 147 A. 498, 105 N.J.Eq. 241. 

[ec] Unecollected taxes.—Under a 
statute providing for additional rem- 
edy by foreclosure of tax liens sub- 
sequently accruing, a judgment fore- 
closing the original tax lien cannot 
include taxes subsequently accruing 
where no step whatever has been tak- 
en to collect them. Rochester v. 
Rochester R. Co., 79 N.E. 1010. 187 N. 
Y. 216; Rochester v. Fourteenth Ward 
Co-op. Bldg. ete., Assoc., 75 N.E. 692, 
183 °NGYs=2 3: 

[d] Description of property.— 
Where a petition in foreclosure of a 
tax certificate of sale describes the 
property by lot number, as contained 
in the certificate, and by a particular 
description in metes and bounds, and 
the answer alleges a different bound- 
ary, the court has jurisdiction to as- 
certain what is in fact the true bound- 
ary, and enter a decree accordingly. 
Medland v. Van Etten, 112 N.W. 362, 
79 Neb. 49. 

76. Butler v. Copp, 97 N.W. 634, 
5 Neb. (Unoff.) 161. . 

77. Gibson v. Sexson, 118 N.W. 77, 
82 Neb. 475. 

78. Bliss v. Gallagher, 109 N.B. 
215, 60 Ind.App. 454. 


331, 71 Am.D. 421; Gaylord v. Scarff, 
6 Iowa ‘179. : 

Kan.—Sheehy v. Lemons, 161 P. 662, 
99 Kan, 283. 

Neb.—Logan County v. McKinley- 
Lanning L. & T. Co., 97 N.W. 642, 70 
Neb. 399 [rev reh 101 N.W. SOE: 
Neb. 406]. ( 

N.J.—Silver y. Gattel, 1 A y 
N.J-Eq., 402. ag he 

: IcNamara v. Gunderson, 131 
N.W. 183, 89 Neb. 112. 

81. Appeal: 

Actions generally see Appeal and Er- 

roOne4 Cw. pak: i 
Actions to foreclose: 

Certificates of delinquency see su- 

pra, § 1512. 
Motes see Mortgages §§ 1790- 


pCortiorart see Certiorari 11 C.J. p 


&2. Harrington Co. v. Frank, 134 
A. 354, 99 N.J.Eq. 511. 

83. Ft. Lee & Manhattan Realty 
Corporation v. Harrington Co., 135 A. 
917, 103 N.J.Law 488, 489 [aff 133 A. 
421,102 N.J.Law 541]. 


84 Hart v. Murdock, 114 Ww. 
268, 80 Neb. 274. ia 
85. Fuller v. Unknown Owners 


Certain Lands, 9 Iowa 430. 


&6. Craven County v. Parker, 140 
S.B, (£55, 194 N.C, 564, 

ae Costs generally see Costs 15 C. 

Dp 


“eg. Harris v. McMurray, 116 A. 
7102, 92 NiJsHq. 1. 
89. Harris v. McMurray, supra. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 1717-1721] 


statute makes provision therefor, such fees are al- 


-lowable only in foreclosure suits based on tax-sales 


subsequent to its enactment, unless an intent to the 
eontrary is expressed in the act,®® and are allowa- 
ble only for ‘services actually rendered,®! and enu- 
merated in the statute,®? and then only in the dis- 
cretion of the court,®* the court’s refusal to allow 
fees being justified where it appears that, by the 
exercise of reasonable diligence, the foreclosure suit 
could have been avoided. 

[§ 1718] B. Notice To Redeem*®*’—1. In General 
—a. Nature and Necessity—(1) In General. With- 
in the test of “due process,” it has been held that 
the owner is entitled to some notice of the time 
within which he may exercise his right of redemp- 
tion after the sale of his property for taxes.°* This 
notice usually is provided for and requested by stat- 
utes requiring that an officer or the purchaser at a 
tax sale shall give notice, within a designated time, 
of the expiration of the period allowed for redemp- 
tion, and of the purchaser’s present application, 
or his intention thereupon to apply, for a deed;%7 
and the statute must be strictly followed;°* and 
the acquisition of such knowledge in any other man- 
ner than the specified notice by the person entitled 
to it is not equivalent to, or effective as, notice.®® 
Necessity for notice is not dispensed with by the 
fact that the party to be notified never had or 
elaimed an interest in the property,! nor by the 
fact that the person entitled to the notice executed 
a quitclaim deed to the purchaser at the tax sale.? 
However, failure to give notice will not disentitle 


90. Harrington Co. v. Chopke, 154 4. 
A. 849, 108 N.J.Eq. 297; Harrington 
Co. v. Jones, 151 A. 906, 106 N.J.Eq. 


TAXATION 


Hardwick v. Snedecker, 129 N. 
W. 986, 88 Neb. 515 (statute requiring 10. 
notice “before taking a deed’’ having 


(61 C.J.] 1257 


purchaser to a deed where the owner prevented him 
from making service of notice, or, it has been held, 
where an action to foreclose a tax lien was prema- 
turely begun, proceeded to a decree of foreclosure 
and sale, and a deed was duly issued on confirma- 
tion of the sale.4 

[§ 1719] (2) State or County, Notice by. While 
there is authority to the contrary,® it has been held 
that, when the state or county is the purchaser at 
the tax sale, the statutory redemption notice need 
eu: be given,® although the assignee of the bid must 
do so.’ 

[§ 1720] (3) Unknown Owners, Notice to. When 
the land is unoccupied and was assessed to “un- 
known owners,” there is authority holding that such 
notice may be dispensed with;® but there is also 
authority holding to the contrary.® 

[§ 1721] b. Construction of Statutes Generally. 
Statutory requirements of notices to redeem are 
to be construed liberally and beneficially in the in- 
terest of the owner,!° but should not be so construed 
as unnecessarily to impede the state in the collec- 
tion of its revenues.11 

Retroactive operation. Such a statute may con- 
stitutionally apply to the holders of tax certificates 
made before its enactment, provided a reasonable 
time is given in which to comply with the new law,}? 
and in some states it is made retroactive either by 
express provision or by judicial interpretation ;!* 
but it cannot be retroactive as to purchasers who had 
not sufficient time in which to give the notice,!* or 
in cases where the right to a deed has become fully 


568, 62 Minn. 246. 
Iowa.—Fidelity Inv. Co. v. 
White, 223 N.W. 884, 225 N.W. 868, 


237 Mich. 261; 


280 -[aff 145 A. 869, 104 N.J.Eq. 377]. 
91. Williams v. Watson, (Fla.) 137 

So. 10, 138 So. 83. 

92. Morris v. Card, 135 So. 340, 223 
Ala. 254. 

{a] Incurred in bringing foreclo- 
Sure suit.—Under a statute granting a 
Successful plaintiff the attorney’s fees 
incurred in bringing the foreclosure 
suit, a successful plaintiff is not en- 
titled to recover in the foreclosure 
Suit the attorney’s fees incurred by 
him in resisting the owner’s claim ‘to 
redeem. Morris v. Card, 135 So. 340, 
AAR NOE Sy: aes 

93. Harrington Co. v. Jones, 151 
A. 906, 106 N.J.Eq. 280 [aff 145 A. 
869, 104 N.J.Eq. 377j. 

94. Harrington Co. v. Jones, supra. 
35. Necessity: : 
After death of person entitled see in- 

fra § 1728. 

When person entitled and tax pur- 
chaser are same see infra § 1726. 
96. Price v. Slagle, 128 S.E. 161, 

189 N.C. 757; Foster v. Marshall, 284 

P. 882, 141 Okl. 246. 

97. See statutory provisions. 
Application for deed see infra § 
1874. 

98. Clift v. Frenche, 91 A. 817, 83 
N.J.Eq. 437. 

Requisites of notice see infra §§ 
1732-1738. 

99. Crozier v. Scott, 211 N.W. 634, 
Broughton vy. Jour- 
neay, 51 Pa. 31; Fernandez v. Oliven- 
cia, 19 Porto Rico 311. 

1. Barnard v. Hoyt, €3 Ill. 341. 

2. Biberdorf v. Juhnke, 228 N.W. 
233, 59 N.D. 1. 

[a] Reason for rule.—Persons 
who are not entitled to notice may 
nevertheless have the right to re- 
deem, and this cannot be taken away 
except by service of the notice in 
strict compliance with the statute. 
Biberdorf v. Juhnke, 228 N.W. 233, 59 
EN Goad 
3. Long v. Smith, 17 N.W. 579, 62 
Iowa 329. 


Minn. 139; 
eee ee 
: *By GEORGE BALLUFF JR. (§§ 1718-1752). 


no application). 

5. See cases infra this note. 

[a] Statutery requirements apply 
to state or county in the same man- 
ner as to private individuals. John- 
son v. Taylor, 88 P. 903, 150 Cal. 201, 
10 L.R.A.N.S. 818, 119 Am.S.R. 181; 
Wetherbee v. Johnston, 101 P. 802, 
10 Cal.App. 264; Tilden vy. Chouteau 
County, 279 P. 231, 85 Mont. 398; Hinz 
v. Musselshell County, 267 P. 1113, 
82 Mont. 502; Harrirgton v. McLean, 
223 P. 912, 70 Mont. 51. See Kansas 
State Agricultural College v. Lins- 
cott, 1 P. 81, 30 Kan. 240 (county may 
give notice of expiration of time for 
redemption). 

6. James vy. Luscher, (Ky.) 121 S. 
W. 954; James v. Blanton, 121 S.W. 
951, 123 S.W. 328, 134 Ky. 803; Burn- 
side v. Moore, 145 N.W. 27, 124 Minn. 
321; State v. Smith, 32 N.W. 174, 
86 Minn. 456; Sanders v. Covington, 
97 S.E. 871, 176_N-C. 454. 

[a] Rights of subsequent pur- 
chaser from the state are not affected. 
De Sembly v. Dedman, 170 S.W. 529, 
161 Ky. 128. 

7. Northern Counties Land Co. v. 
Excelsior Land, Mining & Develop- 
ment Co., 178 N.W. 497, 146 Minn. 207; 
State v. Smith, 32 N.W. 174, 36 Minn. 
456; Sanders v. Covington, 97 S.E. 


371, 176 N.C. 454. 

8. Larence v. Hornick, 46 N.W. 
987, 81 Iowa 193; Irwin v. Burdick, 
44 N.W. 375, 79 Iowa 69; Griffin v. 
Tuttle, 37 N.W. 167, 74 lowa 219; Bur- 
dick v. Connell, 29 N.W. 416, 69 Iowa 
458; Walker v. Sioux City, etc., Land 
Co., 22 N.W. 676, 65 Iowa 563; Gar- 
moe v. Sturgeon, 21 N.W. 493, 65 Iowa 
147; Meredith v. Phelps, 21 N.W. 156, 
65 Iowa 118; Parker v. Cochran, 21 
N.W. 13, 64 Iowa 757; Chambers v. 
Haddock, 21 N.W. 32, 64 Iowa 556; 
Tuttle v. Griffin, 20 N.W. 757, 64 Iowa 
455; Fuller v. Armstrong, 6 N.W. 61, 
53 Iowa 683. 

9. Hoyt v. Clark, 66 N.W. 262, 64 
Ray v. Halden, 64 N.W. 


208 Iowa 519; Ashenfelter v. Seiling, 
119 N.W. 984, 141 Iowa 512. 

Mich.—Closser v. Remley, 162 N.W. 
120, 195 Mich. 313. 

Minn.—Nelson v. Central Land Co., 
29 N.W. 121, 35 Minn. 408; Merrill 
v. Dearing, 21 N.W. 721. 32 Minn. 479. 

Neb.—King v. Boettcher, 147 N.W. 
836, 96 Neb. 319. : 

N.J.—Welles v. Schaffer, 129 A. 622, 
98 N.J.Eq. 31. 

199 N.Y.S. 


N.Y.—Little v. Riley, 
422, 120 Misc. 707. 

N.C.—Price v. Slagle, 128 S.E. 161, 
L389 N ECL ba. 

N.D.—Wilke v. Merchants’ State 
Bank of Richardton, 237 N.W. 810. 

W.Va.—Koontz v. Ball, 122 S.E. 461, 
96 W.Va. 117. 

Wyo.—State v. Bramblette, 5 P.(2d) 
279; Burns v. State, 173 P. 55, 785, 25 
Wyo. 401. 

11. Le Boeuf v. 220 N.W. 
792, 243 Mich. 318. 

12. Curtis v. Whitney, 13 Wall. 
(U.S.): 68, 20° L.Ed. “513; Coulter “vy, 
Stafford, 56 F. 564, 6 C.C.A. 18. 

[a] Obligation of contract not im- 
paired.—Curtis v. Whitney, 13 Wall. 
(U.S.) 68, 20 L.Ed. 513. 

13. Cal.—Oullahan v. Sweeney, 21 
P. 960, 79 Cal. 537,12 Am:S.R. 172. 

Fla.—Clark-Ray-Johnson COL Ne 
Williford, 56 So. 988, 62 Fla. 453; 
Pi v. Sawyer, 47 So. 5138, 56 Fla. 
596. 
Tdaho.—Rice v. Rock, 144 P. 786, 26 
Idaho 552. 

Ill.—Gage v. Stewart, 19 N.E. 702, 
Us Lame OT dal Ama. Sars 16) 

Va.—Kelly v. Gwatkin, 60 S.E. 749, 
108 Va. 6. - 

Wash.—Herrick v. Niesz, 47 P. 414, 
16 Wash. 74. ; 

Wis.—Sheftels °v. Tabert, 1 N.W. 
156, 46 Wis. 439; Curtis v. Morrow, 
24 Wis. 664 [aff 13 Wall. (U.S.) 68, 
20 L.Ed. 513]; State v. Hundhausen, 
24 Wis. 196. 

14. Kearns v. McCarville, 24 Wis. 
457. 


Papp, 
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vested before the passage of the statute.1> In some | 
jurisdietions the rights of the purchaser are con- 
sidered vested at the time of the sale and statutes 
imposing additional requisites are held to be pro- 
spective only,'® although a statutory provision 


changing the time during which redemption notice 
217 


shall be given may be retroactive; 


governs is the one in force at the time the purchaser 
receives the certificate of sale,’ even though the 
state has previously bid in the lands.1® If the stat- 
ute indicates that it shall not affect sales made be- 
fore its passage, it is clear that it is prospective 
The right of the owner to receive such a 


only.?° 


la] Where reasonable time is not 
given the purchaser by the later stat- 
ute, the law in force at the time of 
the sale governs. Ford v. Durie, 35 
P. 595, 1082, 8 Wash. 87. ty 

15. Rollins v. Wright, 29 P. 58, 
93 Cal. 395; Lawrence v. Defenbach, 
128 P. 81, 23 Idaho 78; State v. Hund- 
hausen, 23 Wis. 508. 

16. Curry v. Backus, 120 N.W. 796, 
156 Mich. 342; Stein v. Hanson, 109 N. 
W. 821, 99 Minn. 387; Cole v. Lamm, 
84 N.W. 329, 81 Minn. 463; Kipp v. 
Johnson, 75 N.W. 736, 73 Minn. 34; 
Gaston v. Merriam, 22 N.W. 614, 33 
Minn. 271; State v. McDonald, 1 N.W. 
832, 26 Minn. 145. 

17. Byers v. Minnesota Commer- 

cial Loan Co., 136 N.W. 880, 118 Minn. 
266; State v. Krahmer, 117 N.W. 780, 
105 Minn. 422, 21 L.R.A.N.S. 157. 
. [a] Remedy is merely affected by 
providing a short statute of limita- 
tions, and vested rights are not im- 
paired. 
pal Loan Co., 136 N.W. 880, 118 Minn. 
~ 18. Pigott v. O’Halloran, 35 N.W. 
4, 37 Minn. 415. : 

19. McRae v. Barber, 133 N.W. 12, 
167 Mich. 314; Johnson v. Fraser, 128 
N.W. 676, 127 N.W. 474, 112 Minn. 
126. 

._ 20. Robinson v. Cedar Rapids First 
Nat. Bank, 48 Iowa 354. . 

21. Johnson v. Taylor, 88 P. 903, 
250 Cal. 201, 10 L.R.A.N.S.. 818, 119 
Am.S.R. 181; King v. Samuel, 93 P. 
-391, 7 Cal.App. 55; Blakemore v. 
‘Cooper, 106 N.W. 566, 15 N.D. 5, 125 
Am.S,R. 574, 4 L.R.A.N.S. 1074. 

22. Liability for payment of tax- 
es sce supra § 124. 
~ Right to redeem see supra § 1699. 
. 23. Levy v. Newman, 28 N.E. 660, 
POOL INGY 41 1¢ 
24 U.S.—Beck v. State Finance 
Cont l92) she 25... 1f2:-C.C. AS 4135" Coul= 
ter v. Stafford, 56 F. 564, 6 C.C.A, 18. 
~ Cal.—Johnson v. Canty, 123 P. 263, 
162 Cal..391; Holland v. Hotchkiss, 
123 P. 258, 162 Cal. 366; Johnson v 
Taylor, 88 P. 903, 150 Cal. 201, 119 Am. 
S.R. 181, 10 L.R.A.N.S. 818; Emeric 
v. Alvarado, 27 P. 356, 90 Cal. 444; 
Pretty v. Warden, 177 P. 489, 38 Cal. 
App. 706; Wetherbee v. Johnston, 101 
P. 802, 10 Cal.App. 264; King v. Sam- 
uel, 93 P. 391, 7 Cal.App. 55. See 
Ginaca v. Peterson, 262 F. 904 (Cali- 
fornia). 

Fla.—Clark v. Cochran, 85 So. 250, 
79 Fla. 788; Johnson v. Du Pont, 57 
So. 670, 63 Fla. 200; Clark-Ray-John- 
son Co. v. Williford, 56 So. 938, 62 Fla. 
453; Starks v. Sawyer, 47 So. 513, 56 
Fla. 596. 

Idaho.—Rice v. Rock, 144 P. 786, 26 
Idaho 552. 

llli—Wright v. Glos, 106 N.E. 200, 
264 Ill. 261; Palmer v. Riddle, 54 N.E. 
227, 180 Ill. 461; Miller v. Pence, 23 
N.E. 1030, 132 Ill. 149; Gage v. Bailey, 
4.N.E. 777, 115 Ill. 646; Barnard v. 
Hoyt, 63 Ill. 341; Dalton v. Lucas, 63 
Tll. 337; Holbrook v. Fellows, 38 Il. 
440. 

lowa.—Ashenfelter v. Seiling, 119 
N.W. 984, 141 Iowa 512; Foy v. Houst- 
man, 103 N.W. 369, 128 Iowa 220; Shel- 
ley v. Smith, 66 N.W. 172, 97 Iowa 
259; Snell v. Dubuque, etec., R. Co., 55 


Byers v. Minnesota Commer-. 


TAXATION 


the law which | effective.*% 


N.W. 310, 88 Iowa 442. 

Kan.—Stout v. Coates, 11 P. 151, 
35 Kan. 382; Long v. Wolf, 25 Kan. 
522; Janes v. Wilkinson, 42 P. 735, 2 
Kan.App. 361. 

Ky.—Miller v. Powers, 212 S.W. 453, 
184 Ky. 417; Morse v. Duryea, 192 S. 
W. 477, 174 Ky. 234; Crab Orchard 
Banking Co. v. Saunders, 191 S.W. 
652, 174 Ky. 68 [quot Cyc]; Anderson 
Sie ee 183 S.W. 545, 169 Ky. 


Mich.—Petition of Auditor General, 
219 N.W. 673, 242 Mich. 537; Powell 
v. Pierce, 134 N.W. 447, 168 Mich. 
427; Loranger v. Carpenter, 132 N.W. 
1032, 167 Mich. 370; Huron Land Co. 
Mapes wid 87 N.W. 1032, 128 Mich. 


Minn.—Sanborn v. Mueller, 35 N.W. 
666, 38 Minn. 27; Merrill v. Dearing, 
21 N.W. 721, 32 Minn. 479. 

Mont.—Horsky vy. McKennan, 162 P. 
376, 53 Mont. 50. 

Neb.—Hendrix v. Boggs, 20 N.W. 
28, 15 Neb. 469. 

N.J.—Nugent v. Spinning, 156 A. 
464, 109 N.J.Hq. 135 [aff 135 A. 274, 
4 N.J.Mise. 1043]; Nugent v. Lind- 
sley, 156 A. 917, 109 N.J.Hq. 134 [aff 
135 A. 271, 100 N.J.Eq. 87]; Nugent 
v. Meeker, 156 A. 657, 109 N.J.Eq. 133 
[aff 135. A. 273, 4° N.J Mise. .1041]; 
Elizabeth Heights Realty Co. v. 
Schaffer, 147 A. 541, 105 N.J.Eq. 266; 
Wittes v. Repko, 147 A. 498, 105 N.J. 
Eq. 241. : 

N.Y.—People v. Ladew, 82 N.E. 431, 
189 N.Y. 355; Westbrook v. Willey, 47 
N.Y. 457; West End Brewing Co. v. 
Osborne, 288 N.Y.S. 345, 227 App.Div. 
3840 [rev on other grounds 233 N.Y.S. 
223,133 Misc. 823, and aff 173 N.E. 
872, 254 N.Y. 572]; Dunkum v. Ma- 
eeck Bldg. Corporation, 237 N.Y.S. 
180, 227 App.Div. 230 [aff 176 N.E. 392, 
256 N.Y. 275]; People v. Prime, 191 
N.Y.S. 643, 199 App.Div. 272; Peo- 
ple v. Baker, 167 N.Y.S. 591, 180 App. 
Div. 275—"Tmods 69 SN: Y.SP 107, "183 
App.Div. 909]; Rourke v. Metz, 123 
N.Y.S. 720, 189 App.Div. 155 [aff 118 
N.Y.S. 415, 63 Misc. 354, and aff 96 
N.E. 1129, 202 N.Y. 604]; Meigs v 
Roberts, 59 N.Y.S. 215, 42 App.Div 
290 [rey on other grounds 56 N.E. 838 
162 N.Y. 371, 76 Am.S.R. 322]; Lucas 
v. McHnerna, 19 Hun 14; People v. 
Adirondack Power & Light Corpora- 
tion; 235 INsY.S. | 271, 1384) Mise. 32 9- 
St. Francis Asylum of Buffalo v. Van 
Namee, 229 N.Y.S. 731, 132 Misc. 387; 
People v. Durey, 214 N.Y.S. 418, 126 
Mise. 642; Ford v. Agor, 204 N.Y.S. 
219, 123 Mise. 214; Nichols ¥. Kellas, 
154 N.Y.S. 22, 90 Misc. 432 [aff 157 
N.Y.S. 1137, 172 App.Div. 966]; Gabel 
v. Williams, 80 N.Y.S. 489, 39 Misc. 
489; Barnes v. Kandt, 134 N.Y.S. 339; 
Neber vy. Hatch, 10 Abb.N.Cas. 431 [aff 
88 N.Y. 657]; Bush vy. Davison, 16 


Wend. 550; Comstock v. Beardsley, 
15 Wend. 348; Jackson v. Hsty, 7 
Wend. 148. 


N.C.—Price v. Slagle, 128 S.E. 161, 
189 N.C. 757 [quot Cyc]; S. R. Fowle 
& Son v. Whitley & Warren, 82 S.E. 
841, 166 N.C. 445; Rexford v. Phil- 
lips, 74 S.E. 337, 159 N.C. 213; War- 
ran v. Williford, 62 S.E. 697, 148 N.C. 

N.D.—Tronsrud v. Farm Land & Fi- 


notice, vested at the time of the sale, cannot be |) 
taken away by a subsequent statute.“* i 

[§ 1722] c. Persons under .Disabilities.*’ 
statute makes no provision or exception in regard 
to infants or persons under disabilities, the usual 
rules apply, and a notice given to such persons 1s 


21 


If the 


[§ 1723] 2. Want or Invalidity. Title in the pur-— 
chaser cannot. be perfected and the tax deed, if 
issued, is void or at least voidable, if the statutory 
redemption notice was not given,** or if, as given, 
it is fatally defective,?®> and the owner’s right of 
redemption is open and unlimited as to time until 


nance Co., 129 N.W. 359, 20 N.D. 567; 
Stubbs v. Hoerr, 125 N.W. 1062, 20 
N.D. 26; McKenzie v. Boynton, 125 N. 
W..1059, 19 N.D. 531. 

Okl.—Carl v. Stith, 4 P.(2d) 738, 
153 Okl. 16; Baker v. Rogers, 1 P. 
(2a) 366; Sarkeys v. Kroeger, 299 P. 
878, 149 Okl. 200; Whitcomb v. 
Vaughan, 299 P. 216, 149 Okl. 81; 
Gregg v. Leach, 292 P. 58, 145 Okl. 
126; Lind v. Stubblefield, 282 P. 365, 
138 Okl. 280; Hutchins v. Richardson, 
227 P. 432, 100 Okl. 80; Union Sav, 
Ass’n v. Cummins, 190 P. 869, 78 Okl. 
265; Dawson v. Anderson, 132 P. 666, 
38 Okl. 167. 

8.D.—Ulrickson vy. Ulrickson, 173 
N.W. 742, 42 S.D. 225; Decory v. Nel- 
son, 159 N.W. 887, 38 S.D. 53; Cald- 
well v. Pierson, 159 N.W. 124; McKin- 
ie v. Fuller, 146 N.W. 910, 33 S.D. 
0 . 

Va.—Gordon v. Joyner, 71 S.E. 652, 
112 Va. 347; Kelly v. Gwatkin, 60 S. 
E. 749, 108 Va. 6. 

Wis.—Rosenberg v. Borst, 201 N.W. 
233, 185 Wis. 223; Vicker v. Byrne, 
143 N.W. 186, 155 Wis. 281; Towne v. 
Salentine, 66 N.W. 395, 92 Wis. 404. 

[a] Thus defendant in ejectment 
could claim nothing under a tax deed, 
in the absence of evidence of the 
service of the statutory tax notice, 
which is a condition precedent to the 
vesting of title under tax proceedings. 
Tuthill v: Katz, 128 N.W. 757, 1638 
Mich. 618. i 

ib] Notice is condition precedent. 
—Giving of notice by purchaser of 
land sold for taxes is not a condition 
subsequent, but a condition precedent. 
aeration v. Reis, 100 N.E. 37, 206 N. 

[ec] Notice to county after escheat. 
—Where land sold for taxes later es- 
cheats to the county, the purchaser 
of the land is not entitled to a tax 
deed if he has failed to give notice 
of redemption to the county. MHarri- 
gan v. Peoria County, 104 N.E. 172, 
262 Til: 36. 

[d] Who cannot complain.—Gran- 
tee of land sold for taxes, who did not 
ask for permission to redeem, is not 
entitled to equitable relief against 
the purchaser at a tax sale who had 
not given the required notice to re- 
deem. Holmes v. Soule, 147 N.W. 621, 
180 Mi eae: 

25. Cal.—Landregan v. Peppin, 24 
P. 859, 86 Cal. 122. PR 

Fla.—Tax Securities Corporation v. 
Borland, 137 So. 151 [foll Hecht v. 
Cardinal, 140 So. 648]; McLeod v. 
Williams, 74 So. 408, 78 Fla. 338; 
Hightower v. Hogan, 68 So. 669, 69 
Fla. 86. 

Ill.—Glos v. Boettcher, 61 N.E. 1017, 
193° I. 534. 

Iowa.—Minneapolis & St. L. R. Co. 
v. Pugh, 205 N.W. 758, 201 Iowa 208; 
eS aty v. Kick, 161 N.W. 711, 180 Iowa 

Kan.—Blackistone v. Sherwood, 2 
P. 874, 31 Kan. 25. 

Mich.—G. F. Sanborn Co. v. Alston, 
LLG ON. W. 1099," 117. Nowe 625.9 253 
Mich. 456, 468; Curry v. Larke, 116 
N.W. 1075, 153 Mich. 348. 

Minn.—Byers v. Minnesota Com- 
mercial Loan Co., 136 N.W. 880, 118 
Minn. 266; Peterson v. St. Paul Real 


For later cases, developments and changes in the law see Annotations, same title and section number, 


: 


§§ 1723-1725] 


the statutory requirements are fulfilled;2¢ 
where the statute is one of limitation to the owner’s 
right to redeem, absolute title can be conferred on 
the purchaser despite failure to serve notice, after 
time for redemption has expired.27 
prohibits entry until a certain period after the no- 
tice is given, a purchaser who enters without notice 


is a trespasser.?8 
Effect on sale. 


void.29 
Effect on lien. 


Estate & Investment Co., 132 N.W. 
273, 115 Minn. 333; Lawton v. Barker, 
117 N.W. 249, 105 Minn. 102; Minne- 
sota Debenture Co. v. Harrington, 115 
N.W. 746, 104 Minn. 16; State v. Nord, 
75 N.W. 760, 73 Minn. 1, 72 Am.S.R. 
594; State v. Halden, 64 N.W. 568, 62 
Minn. 246. 

Neb.—Howell vy. Jordan, 143 N.W. 
217, 94 Neb. 264. 

N.Y.—Thompson vy. Burhans, 61 N. 
Y. 52; Doughty v. Hope, 1 N.Y. 79, 3 
pen. 594, 4 How.Pr. 184, How.A.Cas. 

09. 

N.D.—Blakemore v. Cooper, 106 N. 
W. 566, 15 N.D. 5, 125 Am.S.R. 574, 4 
L.R.A.N.S. 1074. 

S.D.—Berry v. Howard, 146 N.W. 
577, 33 S.D. 447; Hardy v. Woods, 132 
N.W. 692, 28 S.D. 151; Flickinger v. 
Cornwell, 117 N.W., 1039, 22 S.D. 382; 
Rector, etc., Co. v. Maloney, 88 N.W. 
BUS.25  S.De 21. 

[a] No notice and defective notice 
are of equal effect. Byers v. Minne- 
sota Commercial Loan Co., 136 N.W. 
880, 118 Minn. 266. 

[b] Who cannot complain.—One 
not entitled to the statutory notice 
from a purchaser at a tax sale to 
terminate the period of redemption 
cannot complain of any defects in the 
notice. Heethuis ‘v. Kerr, 147 N.W. 
584, 180 Mich. 520. 

[c] Determination of sufficiency. 
—The decision of the highest court 
in the state is determinative of 
whether or not the notice has com- 
plied with the statute. Rusch v 
John Duncan Land, etc., Co., 29 S.Ct. 
472, 211-U.S, 526, 53-LiEd.. 312. 

Form and requisites of notice see 
infra §§ 1732-1738. : 

Service and. proof thereof see in- 
fra §§ 1739-1751. 

26. Cal.—Reed v. Lyon, 31 P. 619, 
96 Cal. 501. 

Idaho.—Rice v. Rock, 144 P. 786, 26 
Idaho 552. 

Ind.—Dentler v. State, 4 Blackf. 
258. 

Towa.—Hushaw v. Wood, 160 N.W. 
274, 178 Iowa 752; Iowa L. & T. Co. 
v. Pond, 105 N.W. 119, 128 Iowa 600; 
Swan v. Harvey, 90 N.W. 489, 117 
Towa 58; Wilson v. Russell, 35 N.W. 
492, 73 Iowa 395; Slyfield v. Barnum, 
32 N.W. 270, 71 Iowa 245; Bowers v. 


~ Hallock, 32 N.W. 268, 71 Iowa 218, 


Mich.—Otto v. Phillips, 230 N.W. 
940, 250 Mich. 546; Petition of Audi- 
tor General, 219 N.W. 673, 242 Mich. 
537; Dunn v. Papenfus, 167 N.W. 1006, 
202 Mich. 131; Bretz v. Hitchcock, 
154 N.W. 572, 188 Mich. 492; Holmes 
vy. Soule, 147 N.W. 621, 180 Mich. 526. 

Minn.—Swanson v. Campbell, 151 
N.W. 534, 129 Minn. 72; Wallace v. 
Sache, 118 N.W. 360, 106 Minn. 123. 

N.Y.—Utica Bank AE STi han: 3 

rb.Ch, 528, 49 Am.D. . 
arti berdort vy. Juhnke, 228 N. 
W. 233, 59 N.D. 1; Darling v. Purcell, 


The fact that a notice to redeem 
from a tax sale is invalid does not render the sale 


There is some authority which 
holds that, until notice is served, the purchaser 
has no right to enforce a lien for the amount of 
the taxes paid;3° but there is contrary authority.®+ 

[§ 1724] 3. Time for Giving. Where the statute 
specifies the time for giving the redemption notice,?2 
such direction must be complied with and a notice is 
of no effect if it is prematurely*® or tardily*+ given. 

Time of publication in discretion of clerk. Where 


TAX ATION 


but, 


If the statute 
elerk.®> 
If no time is 


[61 C.J.] 1259 


the statute required the county clerk to publish 
lists of unredeemed lands sold for taxes “at. least 
six months” before the end of the time for redemp- 
tion, it was held that a publication made sixteen 
months before was within the discretion of the 


prescribed, the tax purchaser may 


give a new notice if the first is fatally defective.?® 


at the tax sale 


100 N.W. 726, 18 N.D. 288; Cruser v. 
Williams, 100 N.W. 721, 13 N.D. 284. 
feb eRe v. Smathers, 38 Pa. 

Wyo.—Burns v. State, 1738 P. 55, 
785, 25 Wyo, 491. 

[a] Notice to redeem from void 
tax-deed is a nullity and does not 
terminate the period for redemption. 
Fitschen v. Olson, 119 N.W. 8, 155 
Mich. 320. 

{[b] Laches.—Where purchasers of 
land for taxes relied on notices of re- 
demption which were insufficient, the 
former owners were not barred be- 
cause of laches from claiming that 
the notices were insufficient, even 
though they did not pay the taxes 
for a number of years. G. F. San- 
born Co. v. Alston, 116 N.W. 1099, 117 


; Baker v. Johnson, 
421; Williams v. Van 
Pelt, (Wyo.) 295° P. 418. 

28. Closser v. McBride, 148 N.W. 
756, 182 Mich. 594; White v. Duns- 
more, 133 N.W. 523, 167 Mich. 542. 

29. Peo. v. Cady, 56 N.Y.Super. 
180, 6 N.Y.S. 546. 

30. .Byers v. Minnesota Commer- 
cial Loan Co., 136 N.W. 880, 118 Minn. 
266 


{a] Thus a lien held prior to the 
enactment of Gen. I. (1915) e¢ 77 
(Gen. St..Suppl. [1917] § 2150), was 
not extinguished by the failure to 
give notice of the expiration of the 
time for redemption within six years 
from the date of the sale, if the tax 
certificate was invalid, and for that 
reason no effective notice could be 
given. Blakeley v. Mann, 190 N.W. 
797, 153 Minn. 415. 

31. Van Etten v. Medland, 74 N. 
W. 33, 53 Neb. 569; Lammers v. Com- 
stock, 30 N.W. 251, 20 Neb. 341. 

Time when lien attaches see supra 
§§ 1172-1175. ae 

2. See statutory provisions, 

[a] Extension of operation of 
statute.—In New Jersey 3 Gen. St. 
(1895) p 3372 § 422 does not change § 
415, but merely extends its applica- 
tion. Nichols v. Older, 78 A. 689, 78 
N.J.Eq. 101. 

33. Kipp v. Fitch, 75 N.W. 752, 73 
Minn. 65; Lockwood v. Gehlert, 53 
Hun 15, 6 N.Y.S. 20 [aff 27 N.E. 812, 
127 N.Y. 241]; Smith v. Walker, 56 
N.Y.Super. 391, 4 N.Y.S. 632 [aff 24 
N.E. 11, 121 N.Y. 213]; Donahue v. 
O’Conor, 45 N.Y.Super. 278. 

24. Neb.—State v. Gayhart, 51 N. 
W. 746, 34 Neb. 192; Zahradnicek v. 
Selby, 19 N.W. 645, 15 Neb. 579. 

N.Y.—Thompson v. Burhans, 61 N. 
Y. 52 [rev 61 Barb. 26]; Westbrook 
v. Willey, 47 N.Y. 457; Doughty v. 
Hope, 1 N.Y. 79, 3 Den. 594, 1 How.A. 
Cas. 209, 4 How.Pr. 184; Bennett v. 
New York, 3 N.Y.Super. 485. 

N.C.—Thomas v. Nichols, 37 S.E. 


Where time has been extended at the request of 
redemptioner, after due notice given, a new notice 
may be required.®? 
dated by the purchaser extending the time for re- 
demption;*® but in some jurisdictions such provi- 
sions have been held to be directory only.®® 

[§ 1725] 4. Persons Who May Give. 
that the redemption notice may be legal and suffi- 
cient it must emanate from some person who is le- 
gally qualified to give it.*° 
designates either a county officer or the purchaser 


A tardy notice cannot be vali- 


In order 


Ordinarily the statute 


as the proper person.4! Under a 
82, 2b27 ON .G. 319. 

S.D.—Flickinger v. Cornwell, 117 N. 
W.. 1089, 22 S.D; 382. 4 

Wyo.—Matthews v. Nefsy, 81 P. 
305, 13 Wyo. 458, 110 Am.S.R. 1020. 

Computation of time see Time 38 
Cyc 306. : 

&5. Hoffman v. Clark County, 20 
N.W. 376, 61 Wis. 5. ; 

Publication see infra §§ 1743-1745. 

sé. Burnside v. Moore, .145 N.W. 
27, 124 Minn. 321. 

37. Clift v. Frenche, 91 A 817, 83 
N.J.Eq. 437. 

fa] New notice.—Where a pur- 
chaser of land at a tax sale, after 
giving notice to all persons interested 
to redeem within sixty days, pursuant 
to Pub. L, (1903) p 482 § 59, on an 
application by a party 
within such period to redeem, request- 
ed a delay beyond the sixty days for 
the purpose of taking up‘the matter, 
and thereby induced such party not 
to attempt to redeem within the stat- 
utory period, the purchaser was es- 
topped, as against such party, from 
using such notice as the basis of a 
statutory foreclosure of the right to 
redeem, and, to avail himself of the 
statutory remedy, was bound to give 
a new notice. Clift v. Frenche, 91 A. 
817, 83 N.J.Eq. 437. 

33. Thomas v. Nichols, 37 S.E. 327, 


127 N.C.-3 19% 
39. Rice v. Rock, 144 P. 786, 26 
Idaho 552; Smith v. Callanan, 72 N. 


W. 518, 103 Iowa 218; Wright v. 
Sperry, 21 Wis. 331. 
HA Ill.— Chappell v. Spire, 106 Tl. 


Iowa.—Sickles v. Union Inv. Co., 80 
N.W. 534, 109 Iowa 450. : 
Mich.-—Wilson v. Sauble, 160 N.W. 
580, 1938 Mich. 443. ; 
N.Y.—Lockwood v. Gehlert, 53 Hun 
15,/6°N.Y.S.220 [afin2t N-Ej8 ie) 127 


N.Y<. 241); 
Smathers, 38 Pa. 


F Pa.—Arthurs v. 
0. 

Wis.—Potts v. Cooley, 8 N.W. 158, 
51 Wis. 353. 

41. See statutory provisions. 

[a] Sheriff of county where the 
notice was to be served was the prop- 
er person to serve it, the service be- 
ing made by him in his Official ca- 
pacity, under Comp. St. (1903) ¢ 77 
art 1 § 214. Lanning v. Musser, 129 
N.W. 1022, 88 Neb. 418. 

[b] New county formed from ex- 
isting county.—Where a new county 
is formed from an existing county, 
notice of expiration of redemption 
from a tax sale of lands in such ter- 
ritory must be issued by the auditor 
of the original county, and published 
in the new county, if publication be 
necessary, provided the taxes for 
which the sale was had were levied 
before the petition for the new coun- 
ty was filed. Culligan v. Cosmopoli- 
tan Co., 148 N.W. 278, 126 Minn. 218. 


interested . 
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statute requiring the holder of the tax certificate 
to give the notice, it may be given by an assignee 
of the certificate,*2 even under an informal assign- 
ment,** but not by the original purchaser after he 
has sold and assigned the certificate.** 

Statement of qualification in notice. Under a stat- 
ute requiring notice by the holder of the certificate 
of sale to state that he is the owner thereof, a notice 
is insufficient if it states merely that the person giv- 
ing it is the “holder” and not that he is the “owner” 
of the certificate.*® : 

[§ 1726] 5. Persons Entitled—a. In General. 
The persons who are entitled to notice are desig- 
nated by statute,+® and, to perfect title, service must 
be made on the person or persons so designated.*7 
Whether service must be made on all persons eriti- 
tled to notice before notice to any one is effective 
is subject to a diversity of opinion, there being au- 
thority holding that it must be so made,*® and other 
authority holding that it is not necessary if the 
interests of the parties are severable.*® Cases may 
occur in which the purchaser at the tax sale is 
himself one of the persons whom the law points out 
as entitled to be served with the notice; and here 
notice to him may be dispensed with,°° unless per- 
sonal service of such notice, and a return thereof, 
are made by statute necessary preliminaries to some 
further proceeding, such as a publication of the 
notice.*1 

Assignee fer benefit of creditors. If a person 
properly served with notice has made an assign- 
ment for the benefit of creditors, it is not necessary 
to give a further notice to the assignee or to the 

Effect of change of boundaries on h 


TAXATION 


ute designates the occupant as enti- 


[§§ 1725-1728 


court.®? 

Persons barred by prior tax-sale proceeding are 
not entitled to notice to redeem under a subsequent 
tax sale.°? 

[§ 1727] b. Record Owner. A person required to 
be served is the owner of the land sold for the taxes, 
usually designated in the statute by some definite 
description, such as record owner, person to whom 
land was assessed, and the like,®* so that reliance 
can be placed on the records and the uncertainty 
attached to disputed titles avoided,®> in which case 
the person xequired to give the notice need not go 
beyond the records,°* but, it has been held that, if 
he has acquired additional information, he must 
serve the notice accordingly.®* 

Grantce under last recorded deed in rogular chain 
of title. Under a statute requiring notice to the 
grantee under the last recorded deed in the regular 
chain of title, a grantor who resefves mineral or 
timber rights must be served,°® but, if he merely 
reserves an easement which is later extinguished 
by operation of law, he is not so entitled.°® Such 
grantee must be served, even though he has been 
divested of his title and is unable to redeem;°° it 
makes no difference if one of the intermediate deeds 
is not recorded if the grantee holds in the regular 
chain.®? 

Holder of prior recorded void tax deed, is not 
entitled to the notice under such a statute,*? unless 
the statute expressly requires it.°? 

If an assignment is made it must be properly re- 
corded as a deed to entitle the assignee to notice.®4 

[§ 1728] c. Persons to Whom Land Taxed. In 


[a] Notice to a nonresident owner 


power to sell see supra § 1521. 

Necossity for notice when state is 
purchaser see supra § 1719. 

42. Nugent v. Cook, 105 N.W. 421, 
129 Iowa 381; Swan v. Whaley, 35 N. 
W. 440, 75 Iowa 623. 

2, See cases supra note 42. 
Sickles v. Union Inv. Co., 80 N. 
W. 534. 109 Iowa 450. 

45. Potts v. Cooley, 8 N.W. 153, 51 
Wis. 353. 

46. See statutory provisions. 

47. Medland v. Walker, 64 N.W. 
797, 96 Iowa 175; Cahalan v. Van 
Sant, 54 N.W. 433, 87 Iowa 593; Crab 
Orchard Banking Co. v. Saunders, 191 
S.W. 652, 174 Ky. 68; G. EF. Sanborn 
Co. v. Richter, 142 N.W. 755, 176 
Mich. 562; Hansen v. Hall, 132 N.W. 
457. 167 Mich. 7; Dolph v. Norton, 123 
NAW. 18, 158. Mich. 4173 -Tucker -v. 
Van Winkle, 105 N.W. 607, 142 Mich. 
210. 

48. Otto v. Phillips, 230 N.W. 940, 
250 Mich. 546; G. F. Sanborn Co. v. 
Richter, 142 N.W. 755, 176 Mich. 562; 
Hansen v. Hall, 132 N.W. 457, 167 
Mich. 7; Dolph v. Norton, 123 N.W. 
13, 158 Mich. 417; White v. Shaw, 114 
N.W. 210, 159 Mich. 270; Rourke v. 
Metz, 123 N.Y.S.-720, 189 App.Div. 155 
‘Laff 118 N.Y.S. 415, 63 Misc. 354, and 
aff 96 N.E. 1129, 202 N.Y. 604]. 

fa] Thus, the failure of grantee in 
a tax sale to serve on the occupant 
the required notice inures to the bene- 
fit of the owner of the fee, whose ti- 
tle is attempted to be taken from him 
under the sale. Rourke v. Metz, 123 
N.Y.S. 720, 139 App.Div. 155 [aff,118 
N.Y.S. 415, 63 Misc. 354, and aff 96 N. 
BH. 1129. 202 N.Y. 6041. 

49. Hatcher v. Howes, 128 S.W. 
335, 188 Ky. 464, Ann.Cas.1912A 1255. 

50. Brown v. Pool, 46 N.W. 1069, 
81 Iowa 455, 9 L¢R.A. 767; Irwin v. 
Burdick, 44 N.W. 3875, 79 Iowa 69; 
Knight v. Campbell, 39 N.W. 829, 76 
Iowa 730; Burns v. State, 173 P. 55, 
785, 25 Wyo. 491. 

[a] For example, where the stat- 


oe 


tled to personal notice and, if the land 
be unoccupied, notice by publication, 
if the tax purchaser himself is in pos- 
session notice to him is of no effect, 
the proper notice being that required 
in cases of unoccupied lands. Burns 
v. State. 173 P. 55, 785, 25 Wyo. 491. 

51. Hutchinson v. Child, 204 N.W. 
648, 164 Minn. 195; Mitchell v. Mc- 
Farland, 50 N.W. 610, 47 Minn. 535; 
Reimer v. Newel, 49 N.W. 865, 47 
Minn. 237; Sperry v. Goodwin. 46 N. 
W. 328, 44 Minn. 207; Wakefield v. 
Day, 43 N.W. 71, 41 Minn. $44. 

[a]. Thus notice of expiration of 
time for redemption from tax sale 
must be served on one in possession. 
although he is the tax-title holder, if 
the person to whom it is addressed, 
that is, one in whose name the land 
is assessed, cannot be found in the 
county. Hutchinson v. Child, 204 N. 
W. 648. 164 Minn. 195. 

52. Wyman v. Baker, 86 N.W. 432, 
83 Minn, 427. 

[a] Effect cf assignment for bene- 
fit of creditors.—Where a company 
in whose name land was returned de- 
linquent is in existence, although it 
has made a general assignment, the 
purchaser can comply with Act Avril 
2, 1902 (Acts (1901-1902) p 779 c 658), 
providing that a purchaser of de’in- 
quent lands shall give notice of his 
purchase to the person in whose name 
the real estate stood at the time of 
the sele. Kelly v. Gwatkin, 60 S.E. 
749, 108 Va. 6. 

53. Mitchell v. Pychlau, 148 <A. 
890, 105 N.J.Hq. 524 [rev 1389 A. 896]. 

[a] Thus, under Tax Act (1905) §§ 
57, 59, where a town under § 52 sold 
a lot to enforce payment of taxes for 
one year, it waived its lien for prior 
taxes, if any, and it was not neces- 
sary for the purchaser at the sale to 
serve notice on the town, so that it 
might have an opportunity to redeem. 


is not necessary under a statute re- 
quiring notice to the owner and mort- 
gagees residing within the county and 
nonresident mortgagees. Long Is- 
land R. Co. v. Adikes, 196 N.Y.S. 785, 
203 App.Div. 599; Peo. v. Hegeman, 4 
Be 352 [aff 21 N.E. 1118, 115 N.Y. 

[b] Notice to grantee in void tax 
deed.—Service of the redemption no- 
tice on the grantee named in a record- 
ed tax deed which is void on its face 
is not a service on the “owner” such 
as the law requires. Hodgson v. 
State Finance Co., 122 N.W. 336, 19 
N.D. 139; State Finance Co. v. Mul- 
berger, 112 N.W. 986, 16 N.D. 214, 125 
Am.S.R. 650: State Finance Co. v. 
Beck, 109 N.W. 357, 15 N.D. 374. 

55. Western Land Assoc. v. Me- 
Comber, 42 N.W. 543, 41 Minn. 20. 

56. Berg v. Van Nest, 106 N.W. 
255, 97 Minn. 187; State v. Wray, 78 
So. 360, 117 Miss 566; Larson v. 
Clough, 214 N.W. 904, 55 N.D. 634, 
54 A.L.R. 752. 

[a] Notice to dead record owner is 
effective, even though he is dead at 
the time. Scott v. Jersey City, 79 A. 
312, 79 N.J.Law 166 (notice by publi- 
cation and by mail). 

57. Teal Lake Iron Mining Co. v. 
Olds, 144 N.W. 845, 178 Mich. 335; 
Beate v. Wray, 78 So. 360, 117 Miss. 


58. Dunn v. Papenfus, 167 N.W. 
1006, 202 Mich. 131: Hansen v. Hall, 
132 N.W. 457, 167 Mich. 7. 

59. Rogers v. Davison, 154 N.W. 
571. 188 Mich. 519. ' 

60. Marshall v. Anderson, 206 N. 
W. 981, 283 Mich. 480. 

61. Mercer v. Stephens, 151 N.W. 
1032, 185 Mich. 290. : 

62 Griffin v. Jackson, 108 N.W. 
438, 145 Mich. 23, 9 Ann.Cas. 74. 

63. Hildie v. Eckhart, 169 N.W. 14, 
203 Mich. 346; G. F. Sanborn Co. v. 


Cahill v. Town of Harrison, 100 A.} Richter, 142 N.W. 755, 176 Mich, 562. 


625, 87 N.J.Bq. 524, 
54. See statutory provisions. 


64. Haight v. Ferguson, 238 N.W. 
220, 255 Mich. 471. st 


For later cases, developments and changes in the law see Annotations, same title and section number.. 
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§§- 1728-1729] 


some states the redemption notice is required to be 
served on the person to whom the land is “assessed” 
or “taxed,”®> and this means the person in whose 
name the land is assessed or taxed at the time of 
giving the notice, not at the date of the sale®® or 
at the time the statute, interpreted as directory, 
specifies for the giving of notice.6? While ordinarily 
“assessed” and “taxed” are treated as synonymous 
terms for the purpose of giving the notice,*® it has 
been held that, where the statute requires notice to 
the person in whose name the land was taxed ot 
“specially assessed,” a notice for redemption, in 
cases of special assessments, is not valid if served 
only on the person in whose name the land is taxed.*®® 
Under such statutes notice must be given to the 
specified person, even though he never had or claimed 
any interest in the premises,’° or although his only 
title to the property is based on an unrecorded 
deed,*! or even though the assessment has been to 
the wrong person, another being the true owner,?? 
unless the tax purchaser perpetrated a scheme to 
have the land assessed in his own name.7? ~The va- 
lidity of the tax deed will depend on a literal com- 
pliance with this provision of the statute,7* it being 
the duty of the tax purchaser to examine the records 
and ascertain in whose name the land is taxed,?® 


65. See statutory provisions. 
[a] ands are “assessed,” in 


TAXATION 


Western Land Assoc. v. McComber, 
42 N.W. 543, 41 Minn. 20; 
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and he will be required, if necessary, to prove the 
correspondence between the assessment and the no- 
tice.** Where at the time for giving the notice 
the land is not assessed or taxed to anyone, there 
is a division of opinion as to whether or not a stat- 
ute of this kind dispenses with notice,‘7 and, in a 
jurisdiction where notice in such a case is not nec- 
essary, the death of the person to whom the land is 
taxed dispenses with the need for such notice,’® 
unless, it has been held, one of his heirs has the 
same name;’® if the land is taxed to an estate, 
the executors are entitled to the nctice.®° : 
[§ 1729] d. Persons in Possession or Occupancy 
—(1) In General. Under statutes directing the re- 
demption notice to be served on the person in pos- 
session or occupation of the land,’* an actual and 
not merely constructive possession is intended.®? 
But-this does not mean that the possession must 
be that of one who is living on the premises,’* for 
it is sufficient if he manifests an intention to use 
and enjoy the property, in the character of one en- 
titled to its possession, by building on it, fencing 
or otherwise improving it, or cultivating it system- 
atically,** or if he uses it in the manner usual for 
that type of land.® A sufficient occupancy is not 
established by merely maintaining an oil-pipe line 


[a] Thus, decedent was not in - 


First Nat.]| Such possession of land inherited 


Minnesota, when the assessor returns 
the assessment kook, properly filled 
out to the county auditor, and the 
name of the person then stated in the 
assessment book as owner of a parcel 
of land is the person in whose name 
the land is assessed. Trask vy. Skoog, 
164 N.W. 914, 138 Min. 229; Hide v. 
Clarke, 59 N.W. 484, 57 Minn. 397. 

[b] Lands are “taxed,” in Iowa 
(1) when the assessment is returned 
to the auditor. Adams v. Snow, 21 
N.W. 765, 65 Iowa 435. (2) The per- 
son to whom notice must be given is 
the one whose .name appears on the 
tax duplicate in the treasurer’s office, 
rather than the one whose name ap- 
pears on the assessor’s list. Fuller 
v. Butler, 32 N.W. 283, 72 Iowa 729. 

[c] Assessment must be by proper 
officer.—If the auditor attempts to 
tax land unassessed by the author- 
jzed officer by placing it on the tax 
duplicate, a notice addressed to the 
person named in ethe tax duplicate 
does not bar the owner’s right of re- 
demption. Walker v. Martin, 92 N.W. 
336, 87 Minn. 489. 

66. U.S.—Denike v. Rourke, 7 F. 
Cas.No. 3,787, 3 Biss. 39. 

Iowa.—Rice v. Bates, 27 N.W. 286, 
68 Iowa 393; Hall v. Guthridge, 3 N. 
W. 475, 52 Iowa 408. 

Minn.—Sperry v. Goodwin, 46 N.W. 
$28, 44 Minn. 207; Western Land 
Assoc. v. McComber, 42 N.W. 543, 41 
Minn. 20. ; 

Neb.—Thomsen v, Dickey, 60 N.W. 
558, 42 Neb. 314. 

N.Y.—Peo. v. Cady, 11 N.E. 810, 105 
Noys(289. 

[a] If land has not been assessed, 
there can be no valid service, under a 
statute requiring service to be made 
on the person in whose name the land 
was assessed. Foster v. McClure, 141 
N.W. 796, 121 Minn. 409. 

67. Smith v. Callanan, 72 N.W. 513, 
103 Iowa 218, 42 L.R.A. 482. 

68. Adams _v. Snow, 21 N.W. 765, 
65 lowa 435; Heaton v. Knight, 16 N. 
W. 532, 63 Iowa 686. 

69. Gage v. Webb, 31 N.E. 130, 141 
THe 5383. 

706. Barnard v. Hoyt, 63 Ill. 341. 

71. Heaton v. Knight, 16 N.W. 532, 
63 Iowa 686. 

72. Hawkeye Loan, etc., Co. v. 
Gordon, 88 N.W. 1081, 115 Iowa 561; 
Clifton Heights Land Co. v. Randell, 
47 N.W. 905, 82 Iowa 89; Hillyer v. 


“Farneman, 21 N.W. 578, 65 Iowa 227; 


Bank v. Mohall State Bank, 206 N.W. 
411, 53 N.D. 319; Munroe v. Donovan, 
153 N.W. 461, 31 N.D. 228 [error dism 
38 S.Ct. 64, 245 U.S. 679, 62 L.Ed. 543 


mem]. 
Designation of persons misde- 
scribed in assessment see infra § 


Dip te 

73. Cummings v. Browne, 16 N.W. 
280, 61 Iowa 385. 

74 Hartley v. Boynton, 17 F. 873, 
5 McCrary 453; Hughes v. Carne, 26 
N.E. 517, 135 Ill. 519; Lynn v. Morse, 
39 N.W. 203, 76 Iowa 665; Snyder v. 
Ingalls, 72 N.W. 807, 70 Minn. 16. 

[a] Where land is assessed to firm, 
notice to one party is not sufficient. 
aiue Bes v. Carne, 26 N.E. 517, 185 Ill. 
519. 

75. Heaton v. Knight, 21 N.W. 764, 
65 Iowa 434. 

[a] Where name is given in prior 
assessment.—A notice addressed to 
“unknown owners” is_ insufficient 
where the land was assessed to a per- 
son by name in a previous year. 
Hartley v. Boynton, 17 F. 873, 5 Mc- 
Crary 453. 

76. Sterling v. Urquhart, 93 N.W. 
898, 88 Minn. 495. 

[a] Presumption of continuation 
of assessment in same name.—(1) 
There is no presumption that lands 
will continue to be assessed to the 
person named in previous assess- 
ments. Sterling v. Urquhart, 93 N.W. 
898, 88 Minn. 495. (2) But, where 
there is no change of title, it is fair 
to presume, in the absence of evi- 
dence to the contrary, that no change 
has been made in the name in which 
the land was taxed. Ellsworth. v. 
Cordrey, 21 N.W. 648, 65 Iowa 303. 

77. See supra § 1720. 

78. Nugent v. Cook, 105 N.W. 421, 
129 Iowa 381; Berry v. Howard, 146 
N.W. 577, 33 S.D. 447. 

79. Kessey v. Connell, 27 N.W. 365, 
68 Iowa 4380. : 

go. Crawford v. Liddle, 70 N.W. 
97, 101 Iowa 148. : 

81. See statutory provisions. 

g2. Taylor v. Wright, 13 N.E. 529, 
121 Ill. 455; Reynolds v. Western 
Securities Co., 140 N.W. 371, 159 Iowa 
228; Witherhead v. Ort, 229 N.Y.S. 
315, 223 App.Div. 626 [aff 164 N.E. 
586, 249 N.Y. 567]; West End Brew- 
ing Co. v. Osborne, 233 N.Y.S. 223, 133 
Mise. 823 [rev on other grounds 238 
N.Y.S. 345, 227 App.Div. 340. and aff 
173 N.E. 872, 254 N.Y. 572]. 


from his father as entitled him: to 
notice of expiration under a tax deed, 
where the premises were occupied by 
his married half-sister and her fam- 
ily, with whom he visited frequently; 
he boarding and lodging elsewhere. 
Reynolds v. Western Securities Co., 
140 N.W. 371, 159 Iowa 228. 

[b] Presumption of possession in 
owner.—Without evidence to the con- 
trary, possession in the owner is pre- 
sumed, even though his deed has been 
unrecorded for thirteen years. Ca- 
halan v. Van Sant, 54 N.W. 4338, 87 
Iowa 593. 

&3. Whities vy. Farsons, 34 N.W. 
782, 738 Iowa 1387; Mabie v. Fuller, 240 
N.Y.S. 452, 229 App.Div. 7 [rev on 
other grounds 230 N.Y.S. 448, 132 
Misc. 632, and rev on other grounds 
174 N.E. 450, 255 N.Y. 194]; West End 
Brewing Co. v. Osborne, 238 N.Y.S. 
345, 227 App.Div. 340 [rev 233 N.Y.S. 
223, 133 Misc. 823, and aff 173 N.E. 
872, 254 N.Y. 572]; Peo. v. Gaus, 134 
App.Div. 80, 118 N.Y.S. 756 [aff 92 
N2EE 1097, 198 NaY 1 501] 3 Little iv. 
Riley, 199 N.Y.S. 422, 120 Misc. 707; 
Rosenberg v. Borst, 201 N.W. 233, 185 
Wis. 223. 

[a] Land joined to occupied tract. 
—If the land sold for delinquent tax- 
es is a part of a large tract, part of 
which is occupied, and is not sepa- 
rated from the remainder by visible 
marks or boundaries, notice must be 
served on the occupant of the large 
tract. Peo. v. Durey, 214 N.Y.S. 418, 
126 Misc. 642. 

84. Shelley v. Smith, 66 N.W. 172, 
97 Towa 259; Cahalan v. Van Sant, 54 
N.W. 433, 87 Iowa 593; Callanan v. 
Raymond, 39 N.W. 511, 75 Iowa 307; 
Sapp v. Walker, 24 N.W. 13, 66 Iowa 
497; Peo. v. Prime, 191 N.Y.S. 643, 199 
App.Div. 272. 

[a] Improvement of property was 
notice of possession making it incum- 
bent on the holder of a tax certificate 
to serve notice on such person of the 
expiration of redemption. Wallace 
v. Sache, 118 N.W. 360, 106 Minn. 123. 

85. Foy v. Houstman, 103 N.W. 
869, 128 Iowa 220; Wallace v. Sache, 
118 N.W. 360, 106 Minn. 123; West 
End Brewing Co. v. Osborne, 238 N. 
Y.S. 345, 227 App.Div. 340 [rev 233 N. 
Y.S. 223, 133 Misc. 823, and aff 173 N. 
B. 872, 254 N.Y. 572]; Little v. Riley, 
199 N.Y.S. 422, 120 Misc. 707; Nichols 
v. Kellas, 154 N.Y.S. 22, 90 Misc. 432 
[afi 5 Mio Ne YS. bode Ean PADD aD Ly. 
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across vacant property,®® or by posting up “no tres- 
passing” or similar signs, even though the owner’s 
name is printed thereon;8? but the maintenance of 
substantial advertising signboards has been held to 
Possession or occupancy, within the 
meaning of the law, cannot be predicated on an oc- 
casional or temporary use of the premises by one 
who does not claim an interest in them,*® nor on 
such accidental intrusion upon the property as may 
result from a mistake as to the boundaries;®° but 
occupancy may be constituted by adverse possession 
under claim of right®! and even by continuous pos- 
session by a stranger for the purpose of a home.®? 
The requirement of notice to the occupant is uncon- 
cerned with the ownership of the property,®*® and, 
unless otherwise provided by statute, it is imma- 
terial if the owner is not notified.®* 

Tenant occupying under or without a lease’ must 
be served with notice;®> and this has been held to 
be true, even though he be the tenant of the tax 


be sufficient.®® 


966]. 
fa] Ilustrations.—(1) Where the 
owner of unimproved city lots exer- 
cised personal supervision over them, 
had his agents post notices thereon 
offering them for sale, kept the side- 
walk cleared from snow, and in con- 
sideration of services in keeping down 
the weeds permitted a neighbor to use 
a portion as a vegetable garden, the 
owner was in possession so as to re- 
quire notice of the expiration of the 
period of redemption. Foy v. Houst- 
man, 103 N.W. 369, 128 Lowa 220. 
(2) Where the land was not fit for 
cultivation and was unoccupied, but 
was used by the owner, who lived in 
the same county, to cut timber there- 
from, it was held that he was “in 
possession” so as to be entitled to 
personal notice to redeem. Ellsworth 
v. Low, 17 N.W. 450, 62 Iowa 178. 

[b] Forest preserve commission in 
New York, which is by statute given 
the care, control, and supervision of 
the forest preserve, and which, 
through its wardens, foresters, and 
protectors actually occupies the pre- 
serve, is an “occupant” within the 
meaning of the statute relating to 
redemption notice. People v. Kelsey, 
712 N.E. 524, 180 N.Y. 24. 

86. Hammond v. Van Riper, 141 N. 
Y.S. 156, 156 App.Div. 290. ; 

87. Marshall y. Anderson, 206 N. 
W. 981, 233 Mich. 480; Voss v. W. J. 
Martin Coal Co., 212 N.Y.S. 425, 215 
App.Div. 718 [mod 154 N.E. 598, 243 
N.Y. 545]. 

88. West End Brewing Co. v. Os- 
borne, 238 N.Y.S. 345, 227 App.Div. 
340 [rev 233 N.Y.S. 223, 133 Misc. 823, 
and aff 173 N.E. 872, 254 N.Y. 572]; 
Rosenberg v. Borst, 201 N.W. 233, 185 
Wis. 223 

89. Hammond v. Carter, 40 N.E. 
1019, 155 Ill. 579; Drake v. Ogden, 21 
N.E. 511, 128 Ill. 603; Brown v. Pool, 
46 N.W. 1069, 81 Iowa 455, 9 L.R.A. 
767; Stoddard y. Sloan, 22 N.W. 924, 
65 Iowa 680; People v. Ladew, 143 
N.E. 238, 287 N.Y. 413;° People v. 
Turner, 40 N.E. 400, 145 N.Y. 451; Peo- 
ple vy. Campbell, 38 N.E. 300, 143 N.Y. 
335; People v. Ladew, 170 N.Y.S. 196, 
102 Misc. 595. 

{a]. Tllustrations.—(1) Where by 
oral permission a person is allowed 
to build a stack or two of hay on a 
tract of land actually occupied by an- 


other and he incloses the stack with 


boards to protect it from the rain, 
such person is not an occupant enti- 
tled to notice. Drake v. Ogden, 21 N. 
HB. 511, 128 Ill. 608. (2) The erection 
on uncultivated land of a hut and its 
occasional use for hunting by one 
who makes no claim of ownership of 
the land does not constitute actual 
occupancy requiring notice. People 
v. Campbell, 38 N.E. 300, 143 N.Y. 335. 
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contrary.°* 


,is given, not at 


ae 
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purchaser,9® but there is other authority to the 
If there are several tenants, all must 
be served,®® and so of one who is in the occupation 
of a part of the lot.®® 

Mere laborers, servants, or caretakers are not oc- 
cupants within the meaning of the statute and hence 
not entitled to the notice.t ; 

Date of occupancy. The person to be notified is 
the one who is in possession at the time the notice 


the time of the sale,? and conse- 


quently one who comes into possession after the 
notice, although before the end of the time for re- 
demption, is not entitled to a new notice.* 

[§ 1730] (2) Excuse for Failure To Notify. Fail- 
ure to give the notice to an oceupant cannot be 
excused when the purchaser himself is at fault,* 


nor can it be excused on the ground that an occu- 


unoceupied.® 


(3) One claiming to be in possession 
having plowed only two furrows to 
see how the land would plow and then 
leaving is not entitled to notice. 
Stoddard vy. Sloan, 22 N.W. 924, 65 
Iowa 680. (4) A mere trespasser is 
not an actual occupant entitled to 
service of notice. Parsons v. Pruden- 
tial Real Estate Co., 125 N.W. 521, 86 
Neb. 271, 44 L.R.A.N.S. 666. 

[b] Grantee of easement is not 
entitled to notice. Le Boeuf v. Papp, 
220 N.W. 792, 243 Mich. 318. 

20. Hammond v. Carter, 40 N.E. 
1019, 155 Ill. 579; Smith v. Sanger, 
4 N.Y. 577 [rev 3 Barb. 360]. 

91. People v. Ladew, 143 N.H. 238, 
237 N.Y. 413; People v. Ladew, 82 N. 
HE.’ 4381, 189 N.Y. 361, 1 

92, People v. Wemple, 39 N.E. 397, 
144 N.Y. 478. 

[a] For example, where the occu- 
pant erected a log house and cleared 
and fenced about it one acre of Jand 
and for a number of years lived in 
the house and cultivated the ground, 
occupying the land as his home, such 
occupancy entitled him to. notice. 
pa ei v..Wemple, 39 N.H. 397, 144 N. 

. 478. 

93. Keneally v. Glos, 89 N.H. 289, 
241 Ill. 15; Cahalan y. Van Sant, 54 
N.W. 433, 87 Iowa 5938; Bradley v. 
Brown, 39 N.W. 258, 75 Iowa 180. 

94. Woodward v. Taylor, 73 P. 785, 
75 P. 646, 33 Wash. 1 [error dism 26 
S.Ct. 76,'199° U.S.°274, 50 L.Ed. 189]. 

95) Gare vy Bant, 12) Sictia2) 120 
U.S. 344, 35 L.Ed. 776; Gage v. Lyons, 
28 N.E. 832, 138 Il. 590; Bradley v. 
Brown, 39 N.W. 258, 75 Iowa 1480; 
Pomroy v. Beattie, 165 N.W. 960, 139 
Minn. 127. hte 

[a] Tenant at will is entitled to 
notice. People v. Platzoeder, 193 N. 
Y.S. 598, 118 Mise. 111; In re Rourke, 
118 N.Y.S. 415, 63 Misc. 354 [aff 123 
N.Y.S. 720,.139 App.Div. 155 (aff 94 
N.E. 1129, 202 N.Y. 604)]. 

[b] Licensee in visible occupation 
of the land is entitled to notice as 
agent of the owner. Vicker vy. Byrne; 
143 N.W. 186, 155 Wis. 281. 

96. Bank of Utica v. 
3 Barb.Ch.-(N.Y.) 528. 

97. Burton y. Perry, 34 N.E. 60, 146 
Ill. 71; Burns v. State, 173 P. 55, 785, 
25.Wyo. 491. : 

[a] Reason for this view.—The oc- 
cupant:is deemed the agent of the 
owner for the purpose of the notice 
and the statute contemplates occu- 
pancy adverse to the purchaser. 
ret ibe v. State, 173 P. 55, 785, 25 Wyo. 

Necessity when tax purchaser is in 
possession see supra § 1726. ; 

98. Hintrager v. McElhinny, 82 N. 
W. 1008, 88 N.W. 1068, 112 Iowa 325; 
City of New York v. Nunez, 166 N.Y.S. 
1049, 101 Mise. 375. 


Mersereau, 


pant having no interest in the property waived it;® 
but notice is not necessary wheu the land is actually 


[a] Tenants in common.—Service 
of notice on two of three tenants in 
common is insufficient. White v. 
Shaw, 114 N.W. 210, 150 Mich. 270. 

[b] Service on wife of tenant is 
not sufficient, even though she pays 
part of the rent where the statute re- 
quires service on every person in ac- 
tual possession or occupancy. Gage 
v. Lyons, 28 N.H. 832, 188 Ill. 590. 

99. Chicago, etce., R. Co. v. Kelley, 
74 N.W. 935, 105 Iowa 106; People v. 
Baker, 167 N.Y.S. 591, 180 App.Div. 
275 [mod 169 N.Y.S. 1107, 183 App. 
Div. 909]; Lucas v. McEnerna, 19 
Hun (N.Y.) 14; People v. Platzoeder, 
193 N.Y.S. 598, 118 Misc. 111; Nation- 
al F. Ins. Co. v. McKay, Sheld. 138; 5 
Abb.Pr.N.S. (N.Y¥.) 445; Leland vy. 
Bennett, 5 Hill (N.Y.) 286; Comstock 
v. Beardsley, 15 Wend. (N.Y.) 348. 

[a]. Where only part of tract is 
occupied and notice is not given to 
that occupant, the deed is void not 
only as to the part occupied, but also 
as to the residue of the land in the 
tract. People v. Baker, 167 N.Y.S. 
591, 180 App.Div. 275 [mod 169 N.Y.S. 
1107, 183 App.Div. 909]. 

1. Hammond y. Carter, 40 N.E. 
1019, 155 Ill. 579; Gage v. Schmidt, 
104 Jil. 106; Rowland v. Brown, 37 
N.W. 403, 75 Iowa 679; People vy. Mil- 
ler, 86 N.Y.S. 189, 90 App.Div. 596; 
National F. Ins. Co. v. McKay, Sheld. 
138, 5 Abb.Pr.N.S? (N.Y.) 445. 

2. Hammond y. Carter, 40 N.E. 
1019, 155 Ill. 579; Gonzalia v. Bartels- 
man, 32 N.H. 582; 148 Ill. 634; Hand 
v. Ballou, 12 N.Y. 541; West End 
Brewing Co. v. Osborne, 238 N.Y.S. 
345, 227 App.Div. 340 [rev 233 N.Y.S. 
223, 133 Misc. 823, and aff 173 N.E. 
872, 254 N.Y. 572]; Harison y. Cas- 
well, 45 N.Y.S. 560, 17 App.Div. 252. 
But see People vy. Shipley, 244 N.Y.S. 
17," 229 AppsDive 2a. 

[a] Condemnation by railroad 
company after tax sale.—Where, aft- 
er the sale, a railroad company con- 
demns and takes possession of a right 
of way over the land, it is entitled to 
notice to redeem. Garmoe vy. Stur- 
geon, 21 N.W. 493, 65 Iowa 147. 

3. Hammond vy. Carter, 40 N.R. 
1019, 155 Ill. 579; Taylor v. Wright, 
13 N.E. 529, 121 Tl. 455. 

4 Wright v. Glos, 106 N.E. 200, 
264 Ill. 261; Combs v. Goff, 20 N.E. oF 
TAG, Tia Sas P 
ie Jackson vy. Esty, 7 Wend. (N.Y.) 


6. Witherhead v. Ort, 229 N.Y.S. 
315, 223 App.Div. 626 [aff 164 N.B. 586, 
249 N.Y. 567]; Fulton y. Krull, 111 
N.Y.S. 111, 125 App.Div. 901 [aft 93 
N.E. 494, 200 N.Y. 105]; Clinton v. 
Krull, 111 N.Y.S. 105, 125 App.Div. 
157 [aff 93 N.H. 497, 200 N.Y. 515]. 
But see People v. Shipley, 241 N.Y.S. 
17, 229 App.Div. 21 (where premises 


For later cases, developments ana changes in the law see Annotations, same title and section number, 
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Affidavits of nonoccupancy. Under a statute re- 
quiring filing of affidavits of nonpossession or non- 
occupancy of the premises if no notice has been 
given to the occupant,’ an untrue allegation of such 
fact invalidates the tax deed.’ 

{§ 1731] e. Mortgagees. Where the statute ex- 
plicitly requires that notice to redeem shall be given 
to the mortgagee as well as to the owner, the lien 
of the mortgage is not divested or in any way im- 
paired by the execution of a tax deed without such 
notice to the mortgagee,® unless, where required, 
the mortgagee fails to apply for such notice.'° It 
has been held that there is nothing in the nature 
of the mortgagee’s relation to the title which gives 
him the right to notice unless the statute contains 
provisions which clearly bring him within its 
terms; but there is also authority to the con- 
trary.!2 

[§ 1732] 6. Form and Requisites—a. In General. 
The notice for redemption should be in writing.1° 
Strict adherence to the precise statutory form of 
notice is not necessary,!* but all the information 


were unoccupied between the tax sale 
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shall, 284 P. 882, 141 Okl. 246. 
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required in such form must be given.1> Whether 
or not a form is prescribed it is essential that the 
notice comply with the statute’s requirements at 
least substantially,1® without any false or mislead- 
ing statements, even though such statements’ may 
be surplusage;!7 but it is not rendered invalid by 
some trifling error or inaccuracy which is not mis- 
leading.1§ 

Affidavit of loss of certificate. Where the stat- 
ute requires that the tax certificate be presented 
to the county auditor before the notice shall issue, 
the loss of the certificate will not be a bar to the 
issuance of the notice if an affidavit of its loss is 
made.'® 

[§ 1733] b. Identification of Sale. The notice 
must clearly identify the sale from which the owner 
is required to redeem; and in particular it must 
state the day and year of the sale,?° although nam- 
ing, as the day of sale, the last day of the period 
when delinquent lands were sold has been held to 
be permissible.?? The amount of the taxes for which 
the property was sold must he stated,?? and also 


[c] Signature by wrong person.— 


and the expiration of the time for 
redemption). 

7. See statutory provisions. 

8. Rosenberg vy. Borst, 201 N.W. 
233, 185 Wis. 228. 

[a] Affidavits sufficient to excuse 
service of notice. Bauchier v. Ham- 
mer, 123 N.W. 132, 140 Wis. 648; Howe 
v. Genin, 15 N.W. 161, 57 Wis. 268; 
Dreutzer v. Smith, 14 N.W. 465, 56 
Wis. 292; Mead v. Nelson, 8 N.W. 895. 
52 Wis. 402. 

9. Burch y. Nippress, 181 N.W. 987, 
213 Mich. 185; Dunkum v. Maceck 


’ Bldg. Corporation, 176 N.E. 392, 256 


N.Y. 275; Martin v. Stoddard, 27 N.E. 
285, 127 N.Y. 61; Ruyter v. Reid, 24 
N.E. 791, 121 N.Y. 498; Chard v. Holt, 
18 N.Y.S. 405, 63 Hun 595 [rev 32 N.E. 
740. 136 N.Y. 30]; Dunn v. Jones, 134 
S.B. 487, 192 N.C. 251; Fernandez v. 


‘Olivencia, 19 Porto Rico 311. 


fa] Mortgagee whose interest has 
beer cut off by foreclosure of an ear- 
lier mortgage does not need to be 
served with notice. Hicks v. Smith 
148 N.W. 766. 183 Mich. 37. 

{b] Payment by mortgagee hefore 
expiration of time for redemption.— 
Under Pub. St. (1901) ec 61 § 8, de- 
claring that the purchaser at a tax 
sale within thirty days from the sale 
shall notify all mortgagees of the date 
of the sale, the amount for which the 
land was sold, and the amount of his 
costs of notifying mortgagees, and 
that the sale shall be void as against 
any mortgagee to whom such notice 
shall not be given, a mortgagee who 
has paid the taxes before expiration 
of the time to notify him of the sale 
ef the mortgaged property cannot 
complain that the sale was _ void be- 
cause of want of notice. O’Donnell 
v. Téwn of Meredith, 73 A. 32, 75 N.H. 
212. 

Mortgagee’s right to redeem see su- 


pra § 1692. 

10. First Nat. Bank v. Mohall 
State Bank, 206 N.W. 411, 53 N.D 
319. 


11. Glos v. Evanston, etc., County 
Bldg., ete., Assoc. 58 N.E. 374, 186 
Til. 586; Smyth v. Neff, 17 N.B. 702, 
123 Ill. 310; Hall v. Guthridge, 3 N. 
W. 475, 52 Iowa 408; Becker v. How- 
ard, 66 N.Y. 5. 

12. Foster v. Marshall, 284 P. 882, 
141 Okl. 246. 

[a] Reason for this view.—The 
mortgagee has such a large interest 
in the property that failure to serve 
notice of redemption on him would be 
violating the due process clause of 
the Fourteenth Amendment to the 
federal constitution, and it is immate- 
rial whether or not the statute pre- 
scribes such notice, Foster v. Mar- 


Necessity for notice generally as 
due process see supra § 1718. 

13. Crab Orchard Banking Co. v. 
Saunders, 191 S.W. 652, 174 Ky. 68; 
Erte cance y. Olivencia, 19 Porto Rico 


14. Fortier v. Parry, 150 N.W. 803, 
128 Minn. 2385; Knight v. Knoblauch, 
79 N.W. 582, 77 Minn. 8. 

15. Luck Land Co. v. Dixon, 155 
N.W. 1038, 182 Minn. 144; Spear v. 
Noonan, 155 N.W. 107, 131 Minn. 332; 
Heimer v. Shevlin-Mathieu Lumber 
Co., 151 N.W. 421, 129 Minn. 25; Cul- 
ligan v. Cosmopolitan Co., 148 N.W. 
273, 126 Minn. 218; De Laurier vy. 
Stilson, 141 N.W. 293, 121 Minn. 339; 
Lawton v. Barker, 117 N.W. 249, 105 


Minn. 102; Simonton y. Hays, 32 Hun 
(N.Y.) 286. : 
[a] Omission of required recital 


renders notice invalid. Culligan v. 
Cosmopolitan Co., 148 N.W. 2738, 126 
Minn, 218; De Laurier y. Stilson, 141 
N.W. 298, 121 Minn. 339 (omitting re- 
cital that tax-certificate holder pre- 
sented certificate, as prescribed in the 
statutory form). 

{[b] Stating effect of failure to re- 
deem.—The notice must state that un- 
less the land is redeemed by a certain 
day it will be conveyed to the tax 
purchaser; and if it fails in this it is 
insufficient. Simonton vy. Hays, 32 
Hun (N.Y.) 286. 

16. Colo.—Green v. Halsted, 238 
P. 40, 77 Colo. 578; Young v. Rohan, 
234 P. 694, 77 Colo. 70. ; 

Mich.—Littlefield vy. Petrick, 230 N. 
W. 507, 250 Mich. 437; G. F. Sanborn 
Co. v. Alston, 116 N.W. 1099, 117 N.W. 
625, 153 Mich. 456, 463; Haden vy. Clos- 
ser, 116 N.W. 1001, 153 Mich. 182; 
Tucker vy. Van. Winkle, 105 N.W. 607, 
142 Mich. 210. 

Minn.—Glaze v. Stryker, 160 N.W. 
490, 135 Minn. 186; Burnside v. Moore, 
145 N.W. 27, 124 Minn, 321; Downing 
v. Lucy, 141 N.W. 183, 121 Minn. 301, 
Ann.Cas.1914C 755. : 

N.D.—Golden Valley County v. Mil- 
ler, 220 N.W. 839, 57 N.D. 101; Da- 
vidson v. Kepner, 163 N.W. 831, 37 
N.D. 198. 

S.D.—Carrol v. 167 N.W. 
145, 40 S.D. 244. 

[a] West of sufficiency is whether 
persons.to whom notice is addressed 
would be sufficiently advised of all 
facts which the tax-title holder is re- 
quired to disclose. Heethuis vy. Kerr, 
161 N.W. 910, 194 Mich. 689. 

[b] Failure to sign notice renders 
it invalid. Littlefield y. Petrick, 230 
N.W. 507, 250 Mich. 437; Burch vy, 
Nippress, 181 N.W. 987, 213 Mich. 185; 
Golden Valley County vy. Miller, 220 
N.W. 839, 57 N.D. 101. 


Fowler, 


A notice signed by the former owner’ 
of the tax title who had conveyed the 
premises to another at the time the 
notice was served did not comply with 
the statute requiring the signature by 
the owner of.the tax title. Wilson v. 
Sauble, 160 N.W. 580, 193 Mich. 443. 

[d] Failure of auditor to affix his 
official seal is fatal to the notice un- 
der a statute requiring the notices 
to be issued by him ‘under his hand 
and official seal.”” Downing v. Lucy, 
141 N.W. 183, 121 Minn. 301, Ann.Cas. 
1914C 755. 

fe] Notice served on executor 
must show that tho property belonged 
to deceased and that the executor is 
being served in his representative ca- 
pacity. Petition of Auditor General, 
219 N.W. 6738, 242 Mich. 537. 

17. Hushaw v. Wood, 160 N.W. 274, 
178 Idwa 752; Long v. Wolf, 25 Kan. 
522; Smith y. Buhler, 24 N.E. 11, 122 
IN M20 3% 

[a] Thus, a tax redemption notice 
relating to several lots, which states 
that, unless all the lots be redeemed 
within the proper period, each will be 
conveyed, is insufficient and invali- 
dates tax deeds issued thereon. Wolf 
v. Wolf, 128 P. 374, 88 Kan. 205. 

18. Clarke v. Mead, 36 P. 862, 102 
Cal. 516; Jackson v. Mason, 106 N.W. 
1112, 143 Mich. 355; Baird v. Zahl, 226 
N.W. 549, 58 N.D. 388. 

19. Hinkel v. Krueger, 50 N.W. 
689, 47 Minn. 497. 

20. Hughes y. Cannedy, 28 P. 573, 
92 Cal. 382; Jackson v. Challiss, 21 P. 
87, 41 Kan. 247. 

21. Halsted v. Silberstein, 89 N.E. 
443, LOGNe Ns Let 

[a] Ilustration.—Where a comp- 
troller’s sale of land for taxes com- 
menced on Nov. 10, 1881, and closed 
on November 23 following, a notice 
fixing the last day on which the sale 
was made as. the time from which the 
two years given by the statute to re- 
deem should run was not defective 
because the land was in fact sold No- 
vember 19. Halsted v. Silberstein, 89 
N.E. 448, 196 N.Y. 1. 

22. Landregan v. Peppin, 24 P. 859, 
86 Cal. 122; Jackson v. Mason, 106 N. 
W. 1112, 143 Mich. 355; Sperry v. 
Goodwin, 46 N.W. 328, 44 Minn. 207. 

[a] Lands bid in by state.—Where 
the property is bid in by the state 
and afterward assigned to the pur- 
chaser, the sum paid by such purchas- 
er is “the amount sold for,” to be 
inserted in the notice. Sperry Vv. 
Goodwin, 46 N.W. 328, 44 Minn. 207. 

[b]. Land previously assessed as 
two parcels.— Where the land was as- 
sessed and sold as one parcel, the pur- 
chaser needed to state only the agere- 
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the year for which they were levied or assessed ;”* 
but, where the sale is made for more than one year’s 
taxes, if the amount necessary to redeem is cor- 
rectly ,given, the omission of one year does not in- 
validate the notice,?* nor is it necessary to show the 
amount of the taxes for each of the years.?° 
statute so requires, the notice must state clearly 
whether the sale was made for nonpayment of a gen- 
eral tax or of a special assessment.?° 

[§ 1734] c. Designation of Person. 
rule the redemption notice must name or be ad- 
dressed to the party whom the statute designates as 
entitled to service, and failure to do so is a fatal 
defect;27 but there is authority to the effect that 
an omission to do so is a mere irregularity. 
the proper person is named the notice is not invali- 
dated if it misdescribes his estate or interest?® or 
if it is also addressed to a person formerly entitled 


gate amount paid, even though pre- 
viously it had been assessed as two 
parcels. Rogers v. Davison, 154 N.W. 
571, 188 Mich. 519. : 

23. Harrell v. Enterprise Sav. 
Bank, 56 N.E. 63, 183 Ill. 538;, Ham- 
mond v. Carter, 40 N.E. 1019, 155 Il. 
579; Brophy v. Harding, 27 N.E. 5238, 
84 N.E. 258, 187 Ill. 621; Taylor. v. 
Wright, 13 N.B. 529, 121 Ill. 455; Law- 
ton v. Barker, 117 N.W. 249, 105 Minn. 
102; Smith v. Buhler, 24 N.E. 11, 121 
N.Y. 213; Saphir v. Herlihy, 226 N.Y. 
S. 255. 181 Misc. 422 [aff 226 N.Y.S. 
900, 222 App.Div. 839]. 

{a] Statement sufficient.—Where a 
notice to redeem contained two de- 
scriptions of Jands and in the last 
columh, opposite both descriptions, 
under the heading, ‘‘Tax for Years,” 
contained the figures 1898, 1899, 1900, 
1901, and 1902, it was not defective 
for failure to indicate to which de- 
scription such years applied, but they 
referred to all that appeared in the 
preceding columns, and meant that 
the amount was paid as to each de- 
scription for the taxes named in the 
years enumerated. Gogebic Lumber 
Co. v. Moore, 122 N.W. 128, 157 Mich. 


499. 
24. Hildie v. Eckhart, 169 N.W. 14, 
203 Mich. 346; Graham v. Mutual 


Realty Co., 134 N.W. 43, 22 N.D. 423. 

Statement of amount necessary to 
redeem see infra § 1736. 

25. Tucker v. Van Winkle, 105 N. 
W. 607, 142 Mich. 210; Williams vy. Ol- 
son, 104 N.W. 1101, 141 Mich. 580. 

26. Gage v. Bani, 12 S.Ct. 22, 141 
U.S. 344, 35 L.Ed. 776; Harrell v. En- 
terprise Sav. Bank, 56 N.E. 63, 183 
Tl). 5388; Bailey v. Smith, 52 N.E. 948, 
178 Ill. 72; Gage v. Du Puy, 24 N.E. 
541, 26 N.E. 386, 137 Il). 652; Gage 
v. Davis, 21 N.E. 788, 129 Ill. 236, 16 
Am.S.R. 260; Stillwell v. Brammell, 
16 N.H. 226, 124 Il). 388; Gage v. Wa- 
terman, 13 N.E. 543, 121 Ill. 115. 

. 87. Fla.—Hightower v. Hogan, 68 
So. 669, 69 Fla. 86. 

Iowa.—Young v. Charnquist, 86 N. 
W. 205, 114 Iowa 116; Cornoy v. Wet- 
more, 60 N.W. 245, 92 Iowa 100; Steele 
v. Murray, 45 N.W. 1030, 80 Iow> 336: 
Slyfield v. Barnum, 32 N.W. 270. 71 
Iowa 245: White v. Smith, 25 N.W. 
115, 27 N.W. 250, 68 Iowa 313: 

Minn.—Lovine vy. Goodridge-Call 
Lumber Co., 153 N.W. 517, 130. Minn. 
202 


Neb.—Kimg v. Boettcher, 147 N.W. 
836, 96 Neb. 319. 

N:Y.—Saphir v. Herlihy, 226 N.Y.S. 
255, 181 Misc. 422 [aff 226 N.Y.S. 900, 
222 App.Div. 839]. b 

N.C.—Price v: Slagle, 128 S.E. 161, 
189. N.C. (757: 


N.D.—Stubbs v. Hoerr, 125 N.W. 
1062, 20 N.D. 26. 
S.D.—Northwestern Mortgage 


Trust Co. v. Schatz, 152 N.W. 509, 35 
§.D. 379; Berry v. Howard, 146 N.W. 
577, 33 S.D. 447; Hardy v. Woods, 132 
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to notice.?° 


If the 


As a general 


If 


N.W. 692, 28 S.D. 151; Rector, etc., 
wai v. Maloney, 88 N.W. 575, 15 S.D. 
fans 

fa] Reason for rule.—The purpose 
of the notice is to bring knowledge 
home to the owner of the land and 
should be, especially when printed in 
a newspaper, in a form to catch the 
eye of the party to be notified; a no- 
tice addressed to no one in particular 
is of little value for such a purpose. 
Hardy v. Woods, 132 N.W. 692, 28 S. 
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[b] Notice to trustee.—A notice 
directed to a corporation rather than 
to the trustee in whose name title 
was held is invalid. Johnson vy. 
Whilden, 81 S.H. 1057, 166 N.C. 104, 
Ann.Cas.1916C 783 [mod 88 S.B. 225, 
171 N.C. 1538, and aff 88 S.E. 223, 171 
N@2153i: 

28. Shoup v. Central Branch Union 
Paci. Cos Kan. 547; Dunn v. 
Peck, 238 N.W. 224, 255 Mich. 391. 

29. Williams v. Olson, 104 N.W. 
1101, 141 Mich. 580; Bradley v. Wil- 
liams, 102 N.W. 625, 139 Mich. 230. 

[a] MTllustration.—A notice prop- 
erly given to the owner of the fee is 
sufficient, although it was addressed 
to him as “mortgagee.” Bradley v. 
Williams, 102 N.W. 625, 139 Mich. 230. 

30. Sperry v. Goodwin, 46 N.W. 
328. 44 Minn. 207. 

31.. Lynn v. Morse, 39 N.W. 2038, 76 
Iowa 665; Lanning v. Musser, 129 N. 
W. 1022, 88 Neb. 418. 

32. American Exch. Nat. Bank v. 
Crooks, 66 N.W: 168, 97 Iowa 244, 

33. Hammond y. Carter, 40 N-E. 
L019 155 Fils 5792 Ny cum \v.. Ray- 
mond, 34 N.W. 819, 73 Iowa 224; 
Stoddard v. Sloan, 22 N.W. 924, 65 
Iowa 680; Mercer v. Stephens, 151 N. 
W. 1082, 185 Mich. 290; Lovine vy. 
Goodridge-Call Lumber Co., 153 N.W. 
517, 130 Minn. 202; Stein v. Hanson, 
109 N.W. 821, 99 Minn. 387. 

34. Ill.—Esker v. Heffernan, 41 N. 
Be LTS SO ek OSes 

Iowa.—Wood v. Yearous, 140 N.W. 
362, 159 Iowa 211; Wallace v. Weld, 


124 N.W. 789, 145 Iowa 710; Poin- 
dexter v. Doolittle, 6 N.W. 136, 54 
Iowa 52 


Mich.—Petition of Auditor General, 
219 N.W.. 6738, 242. Mich. 5373, G. Ey 
Sanborn Co. v. Alston, 116 N.W. 1099, 
117 N.W. 625, 153 Mich. 456, 463. 

N.Y.—Thompson y. Burhans, 61 N. 
Y. 52. [rev 61 Barb. 260]; Saphir: v. 
Herlihy, 226 N.Y.S. 255, 131 Misc. 422 
[aff 226 N.Y.S. 900, 222 App.Div. 839]. 

N.D.—State. Finance Co. v. Mul- 
berger, 112 N.W. 986, 16 N.D. .214, 125 
Am.S.R. 650; State Finance Co. y. 
Trimble, 112 N.W. 984, 16 N.D. 199. 

S.D.—Stokes v. Allen, 89 N.W. 1023, 
15 S.D. 421. 

[a] Dlustration.—The correct de- 
scription of property sold for taxes 
was “west 100 feet of the east 125 
feet of lots 7 and 8 in block 74” of the 
city plat of Sioux City. The notice of 
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[§§ 1733-1735 


Any substantial mistake in the name 
will invalidate the notice,?1 unless, where the stat- 
ute requires, it follows the description in the as- 
sessment;°2 a slight mistake or one cured by the 
principle of idem sonans is not fata 
[§ 1735] d. Description of Property. 
demption notice should describe the property with 
sufficient clearness and precision to inferm the own- 
er, with reasonable certainty, what particular lot 
or tract of land is intended; and a misleading de- 
scription or substantial defect in the description will 
invalidate the notice.*# 
required®> unless the statute so indicates,** and a 
minor omission or defect is not fatal.37 
calling on the owner to redeem more land than was 
sold for taxes is invalid;?® but, if the land is suf- 
ficiently described, an erroneous but superfluous 
statement of the acreage therein is harmless.®® 
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The re- 


Precise particularity is not 


A notice 


intention to take a tax deed described 
the property as “west 100 feet of east 
125 feet of lots 7 and 8, block 74 in 
Sioux City addition, in addition to 
Sioux City.” There were several ad- 
ditions to the city, in each of which 
was a “block 74.” Each addition had 
an official name, one of which was 
“Sioux City, East addition to Sioux 
City,” but there was no “Sioux City 
addition.” It was held that the no- 
tice did not sufficiently describe the 
property. Wallace v. Weld, 124 N.W. 
789, 145 Iowa 710. 

[b] Additional phrase not curing 
defective description.—That a fatally 
defective description in a tax sale re-= 
demption notice was followed by the 
phrase, “also known as lot No. 83 of 
the county auditor’s plat,’ did not 
cure the description, where no par- 
ticular plat was designated, and “lot 
No. 3’? embraced more acreage than 
that particularly designated in the 
description. Wood v. Yearous, 140 N. 
W. 362, 159 Iowa 211. 

{c] Description sufficient.—‘‘State 
of Michigan, County of Crawford, E ? 
of SW 4; section 30, town 28 .N, range 
1 W’.. Dunn vy. Papenfus, 167 N.W. 
1006, 202 Mich. 131. 

35. Schaffer v. Realty Realization 
Co., 151 A. 907, 106 N.J.Eq. 284 [aff 
145 A. 320, 7 N.J.Mise. 282]. 

[a] Rajilroad’s right of way not 
excluded.——Where the notice stated 
that complainant had purchased all 
the premises for an adjudged tax but 
did not except the right of way of a 
railroad company thereon, which had 
been erroneously included in the as- 
sessment, the notice was not invalid 
since, if redeemed, the law would 
have required a deed for all of it. 
Flint Land Co. vy. Godkin, 99 N.W. 
1058, 186 Mich. 668. 

36. See statutory provisions. 

[a] Property described as on op- 
posite side of street.—Under a statu- 
tory provision requiring a particular 
and detailed description of the prop- 
erty sold, a notice of sale and redemp- 
tion, describing the premises as situ- 
ated on the opposite side of the street 
from that on which they were in fact 
situated, is a substantial defect. Cla- 
sou v. Baldwin, 46 N.E. 322, 152 N.Y. 

37. Funson v. Bradt, 75 N.W. 337, 
105 Iowa 471; Stoddard v. Sloan, 22 N. 
W. 924, 65 Iowa 680; Jackson v. Ma- 
son, 106 IN.W. 1112, 143 Mich. 355. 

fa] Omission of decimal point.— 
Notice served on owner describing 
lands as nine hundred forty-four 
acres when it should have read nine 
and forty-four hundredths acres is 
not invalid. Jackson v. Mason, 106 
N.W. 1112, 143 Mich. 355. 

38. Welles v. Schaffer, 129 A. 622, 
98 N.J.Eq. 31. 

39. Rowland v. 


Brown, 37 N.W. 
403, 75 Iowa 679. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 1735-1736] 


‘a Several tracts in one notice. 


(1) In General. 


40. Sickles v. Union Inv. Co., 80 
N.W. 534, 109 Iowa 450; Cooper v. 
Dunham, 209 N.W. 175, 235 Mich. 47; 
Heethuis v. Kerr, 161 N.W. 910, 194 
Mich. 689; Reimer v. Newel, 49 N.W. 
865, 47 Minn. 237; Sperry v. Goodwin, 
46 N.W. 328, 44 Minn. 207. 

41. McRae v. Barber, 133 N.W. 12, 
167 Mich. 314; Morrison v. Semer, 129 
N.W. 1, 164 Mich. 208; Curry v. Larke, 
116 N.W. 1075, 153 Mich. 348; Tucker 
ui Pt Winkle, 105 N.W. 607, 142 Mich. 

10: 

42. Curry v. Larke, 116 N.W. 1075, 
153 Mich. 348. 


43. Jenswold v. Doran, 42 N.W. 
465, 77 Iowa 692; Snyder v. Ingalls, 
72 N.W. 807, 70 Minn. 16; Trustee 


Loan Co. v. Botz, 164 N.W. 14, 37 N. 
D. 230; Davidson v. Kepner, 163 N. 
Wie Ssii 37-N.Dea9s. 

. 44. Trustee Loan Co. v. Botz, 164 
N.W. 14, 37 N.D. 230; Davidson v. 
Kepner, 163 N.W. 831, 37 N.D. 198. 

Amount necessary to redeem each 
tract see infra § 1736. 

- 45. Hammond v. Carter, 40 N.E. 
1019, 155 Ill... 579; Drake v. Ogden, 
21 N.E. 511,.128 Ill. 608. 

46. Adams v. Burdick, 27 N.W. 911, 
68 Iowa 666; White v. Smith, 25 N.W. 
115, 27 N.W. 250, 68 Iowa 313; Ambler 
v. Patterson, 114 N.W. 781, 117 N.W. 
990, 80 Neb. 570, 575; Stubbs v. Hoerr, 
125 N.W. 1062, 20 N.D. 26. 

47. Amount necessary for redemp- 
tion payment see infra §§ 1753-1759. 

48. See statutory provisions. 

49. Telford v. Pennsylvania Iron & 
Steel Co., 153 N:W. 758, 130 Minn. 397, 
Ann.Cas.1916E 157; Kipp v. Love, 151 
N.W. 201, 128 Minn. 498. 

[a] Notice is not made uncertain 

by the addition of the phrase “and 
delinquent taxes” after the correct 
amount required to redeem is stated, 
where there is no claim that there 
were any delinquent taxes on the land. 
* Phelps v. Powers, 97 N.W. 136, 90 
4 Minn. 440. 
; [b] Amount for which auditor au- 
thorized sale.—A notice of expiration 
of redemption which states as the 
amount necessary to redeem that for 
which the auditor authorized the sale 
, is sufficient. Leach v. Woodhill Real- 
| ty Co., 194 N.W. 104, 156 Minn. 73. 

50. Watkins v. Inge, 24 Kan. 612; 
Petition of Auditor General, 170 N. 
W. 549, 204 Mich. 442; Dunn y. Papen- 
fus, 167 N.W. 1006, 202 Mich. 131; 
Rogers v. Davison, 154 N.W. 571, 188 
Mich. 519. 

51. Cal.—Reed v. Lyon, 31 P. 619, 
96 Cal. 501. 

Kan.—Cave v. Rinehart, 123 P. 766, 
87 Kan. 81; Gibson v. McClees, 119 
P. 870, 86 Kan. 254; Salter v. Corbett, 
102 P. 452, 80 Kan. 327; Shinkle v. 
Meek, 76 P. 837, 69 Kan. 368; Casner 
vy. Gahlman, 56 P. 1131, 60 Kan. 857 
{aff 51 P. 56, 6 Kan.App. 295]. 

Mich.—Littlefield v. Petrick, 230 N. 
W. 507, 250 Mich. 487; Closser v. Mc- 
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Designation of state and county. 
county in which the land is located need not be stat- 
ed in direct connection with the description where 
such can be readily ascertained from the notice;4® | If the amount stated is substantially more or less 
but, where the deseription of the location is so in- 
definite as to apply to other lands situated elsewhere, 
failure to do so is a fatal defect,#1 and, the omis- 
sion is not cured by the fact that the state and 
ss county are indorsed on the back of the notice.*2 
Se It is usually per- 
missible to include several distinct tracts in one 
notice if they are owned by the same person,*? but 
each tract must be separately described ;*# 
though the tracts belong to more than one owner it 
has been held that they may be so included;*® but 
there is also authority to.the contrary.*® 

[§ 1736] e. Amount Necessary To Redeem*?— 
The redemption notice must state 


TAXATION 


The state and 


in others.®3 


order to redeem 
even 
purchase.°® 


Bride, 148 N.W. 756, 182 Mich. 594; 
McFarlane v. Simpson, 116 N.W. 982, 
153 Mich. 193; Haden v. Closser, 116 
N.W. 1001, 153 Mich. 182. 

Minn.—Peterson v. St. Paul Real 
Estate & Investment Co., 132 N.W. 
273, 115 Minn. 333; State v. Scott, 99 
N.W. 799, 92 Minn, 210. 

Mont.—Morse v. Kroger, 285 P. 185, 
87 Mont. 54; Tilden v. Chouteau Coun- 
ty, 279 P. 231, 85 Mont..398; Hinz v. 
Musselshell County, 267 P. 1113, 82 
Mont. 502. 

52. Robert v. Western Land Assoc. 
44 N.W. 668, 43 Minn. 3; Western 
Land Assoc. v. MeComber, 42 N.W. 
543, 41 Minn. 20; Leggett v. Rogers, 
9 Barb. (N.Y.) 406. 

[a] Effect dependent on amount of 
original tax.—Whether or not an er- 
ror amounting to a few cents in a no- 
tice of the expiration of the period of 
redemption will be disregarded des 
pends on the amount of the original 
tax in connection with which the er- 
ror occurs. Shine v. Olson, 124 N. 
W. 452, 110 Minn. 44, 19 Ann.Cas. 


See cases infra this note. 
Incorrect amount not fatal. 
Discrepancy of thirty-eight 
cents. Willard v. Hodapp, 107 N.W. 
954, 98 Minn. 269. (2) Stating the 
amount to redeem as ninety dollars 
and eleven cents when in reality it 
was eighty-nine dollars and thirty- 
four cents, an overstatement of seven- 
ty-seven cents. Baird v. Zahl, 226 N. 
W. 549, 58 N.D. 388. (3) Where the 
auditor had not included the cost of 
printing the notice so that the amount 
stated was twelve cents less than the 
correct amount. Munroe v. Donovan, 
153 N.W. 461, 31 N.D. 228 [error dism 
88 S.Ct. 64, 245 U.S. 679, 62 L.Ed. 543 
mem]. 

[b] Imcorrect amount fatal.—(1) 
A notice which stated that the sum of 
twenty-eight dollars and ninety-nine 
cents was due when in fact the correct 
sum was twenty-seven dollars and 
ninety-nine cents was invalid. Reed 
v. Lyon, 31 P. 619,°96 Cal. 501. (2) -A 
statement of the amount at thirty- 
five cents on each lot more than the 
true amount or seventy cents for the 
two lots. Salter v. Corbett, 102 P. 
452, 80 Kan. 327; (3) Overcharge of 
sixty-two cents. Casner v. Gahlman, 
56 P. 1131, 60 Kan. 857 [aff 51 P. 56, 
6 Kan.App. 295]. (4) A demand for 
an excess of eighty-nine cents. Teal 
Lake Iron Mining Co. v. Olds, 144 N. 
W. 845, 178 Mich. 335. 

54. Jones v. Harper, 171 P. 655, 102 
Kan. 539; Wilson v. Sauble, 160 N.W. 
580, 193 Mich. 443; Tilden v. Chouteau 
County, 279 P. 231, 85 Mont. 398. 

[a] Thus a tax notice which in- 
cluded in the amount due the taxes 
paid for the year following the year 
for which the land was sold, which 
payment was not a condition of the 
purchase, claimed an amount in ex- 


(1) 
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the amount necessary to redeem*® specifically and 
unambiguously ;4° 
if it can reasonably be computed from the notice.>° 


but it has been held sufficient 


than is legally due, the notice is invalid,®! although 
usually a very trifling inaccuracy is harmless;*? 
and errors in amounts,which have been considered 
fatal in some cases have been held to be harmless 
Delinquent taxes other than those for 
which the property was sold must not be included 
in the total amount,®4 unless they must be paid in 


from the sale,®° or the purchaser 


has been required to pay them as a condition of the 


If notice includes several distinct parcels of land, 
it must state the amount required for the redemp- 
tion of each, and not the aggregate sum.®? 

No other items than those specified by statute 


cess of the legal demands, and was 
therefore void, even though the pur- 
chaser was entitled to reimbursement 
for the subsequent tax, since he 
would not be entitled to the statutory 
penalties on that amount. Closser v. 
McBride, 148 N.W. 756, 182 Mieh. 594. 
_ (b] Prior void tax sale.—In stat- 
ing the amount required to redeem it, 
it is not necessary to include the 
amount of the _ state’s lien arising 
from a prior void tax-sale. Minnesota 
Debenture Co. v. United Real Estate 
Corp., 109 N.W. 251, 99 Minn. 287. F 

[c] Successive sales.—A notice of 
expiration of the time to redeem from 
a tax sale need not include the amount 
necessary to redeem from a later tax 
sale to the same purchaser, as pay- 
ment of such amount is not necessary 
in order to redeem from the first sale. 
pa v. State, 113 N.W. 2, 102 Minn. 

[d] Illegal assessment.—Inclusion 
of sums for sidewalk tax not assessed 
as required by law rendered the no- 
tice invalid. Morse v. Kroger, 285 P. 
185, 87 Mont. 54, 

55. Burnside vy. Moore, 145 N.W. 
27, 124 Minn. 321; Jenswold v. Minne- 
sota Canal Co., 101 N.W. 603, 93 Minn. 
382; Roessler v. Romer, 99 N.W. 800, 
92 Minn. 218; Midland Co. v. Eby, 93 
N.W. 707, 89 Minn. 27. 

[a] Paid delinquent taxes stated. 
as unpaid.—Where a notice to elimi- 
nate the right of redemption stated 
the amount: “$36.08 together with 
$94.11 unpaid on delinquent taxes, 
interest, costs and penalties accruing 
subsequent to said sale,’ and in fact, 
there were no unpaid delinquent taxes 
at the time the notice was given; it 
was held that the notice was void and 
the landowner had not lost his right 
to redeem. Minnesota Debenture Co. 
ve Harrington, 115 N.W. 746, 104 Minn. 


_56. Masters v. John Widdicomb 
Co.,. 19.0: (N.W.. 629; 221. Mich.” 249; 
Closser v.. McBride, 148 N.W. 756, 182 
Mich. 594. 

57. McRae v. Barber, 133 N.W. 12, 
167 Mich. 314; Ensley v. Coolbaugh, 
125 N.W. 279, 160 Mich. 299; Haden 
v. Closser, 116 N.W. 1001, 153 Mich. 
182; G. FEF. Sanborn Co. v. Johnson, 
111 N.W. 1091, 148 Mich. 405; Duncan 
Land, etc., Co. v. Rusch, 108 N.W. 494, 
145 Mich. 1; Jackson v. Mason, 106 
N.W: 1112, 143: Mich. 355;).; Trustee 
Loan Co. v. Botz, 164 N.W. 14, 37 N.D. 
230; Davidson v. Kepner, 163 N.W. 
831, 37 N.D. 198. 

[a] Amounts required to redeem 
separate tracts stated correctly.—Mc- 
Namara v. Fink, 73 N.W. 649, 71 Minn. 
66. 
{b] Fees for service of notice must 
be apportioned among the various 
tracts rather than stated as a lump 
sum. Culligan v. Cosmopolitan Co., 
148 N.W. 278, 126 Minn. 218, - 


1266 [61 C.J.] 
need be included in the notice.*% ‘ 
[§ 1737] (2) Interest, Statement of. The notice 
is invalid if, contrary to the provisions of the stat- 
ute, it fails to state the rate of interest,°® or the 
date from which it is computed,®° or that the amount 
required to redeem shall draw interest until the day 
redemption is made.°t Where the statute requires 
the amount due at the time the notice is issued to 
be stated, the interest calculated up to that time 
must be included;*? but the notice must not state 
that interest will be on the total amount due at that 
time;** and, if the statute merely requires the rate 
of interest to be given, it is not necessary to cal- 
culate it in dollars and cents in the notice.°+ 
Persons under disabilities. Statutes requiring in- 
terest to be stated, calculated to the last day of 
redemption and specifying that day, are held to 
refer to the period fixed for redemption in ordinary 
cases and not to the period within which the land 
might be redeemed by persons under disabilities 
having the privilege of redemption after the issu- 
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[§§ 1736-1739 


Illegal interest computed in the amount due voids 
the notice.®® 

[§ 1738] f. Time for Redemption. Under statu- 
tory provisions requiring a statement in the notice 
of the time when the right of redemption will ex- 
pire by law? the notice should contain such a state- 
ment made specifically, definitely,°* and accurate- 
ly;®® and ‘even though the inaccuracy consists of 
but a single day the notice will be invalidated;‘° 
but there is some authority which holds that, if the 
mistake of one day does not lessen the time for re- 
demption, itis not fatal." 

Sunday as last day. Where the last day of the 
statutory time for redemption falls on a Sunday, 
a notice appointing that day as the last for re- 
demption is invalid.’ 

[§ 1739] 7. Service of Notice—a. Personal Serv- 
ice—(1) In General. Statutes requiring personal 
service on the owner or occupant must be complied 
with or a showing made that. such service could not 
be had.*® In some jurisdictions the notice must be 


ance of the deed.®® 


58. See case infra this note. 

{a] Amount paid for advertising 
or certificate.—That portion of Gen. 
St. (1901) § 7671, requiring the treas- 
urer to state in the redemption notice 
“the amount of taxes charged and in- 
terest,” is free from ambiguity, and 
does not require redemption notice to 
include the amount paid by the coun- 
ty for advertising the property, nor 
by the purchaser for a tax certificate. 
Harp v. Wilson, 113 P. 


5. 

59. State v. Erskine, 227 N.W. 209, 
178 Minn. 404; Luck Land Co. v. Dix- 
on, 155 N.W. 1038, 132 Minn. 144; 
Spear v. Noonan, 155 N.W. 107, 131 
Minn. 332; Lawton v. Barker, 117 N. 
W. 249, 105 Minn. 102. 

60. Luck Land Co. v. Dixon, 155 
N.W. 1038, 132 Minn. 144; Spear v. 
Noonan, 155 N.W. 107, 131 Minn. 332; 
Holland v. Billings, 1383 N.W. 399, 116 
Minn. 105. 

fa] Thus a published notice of ex- 
piration of redemption was void, 
which’ stated that, the interest ran 
from Nov. 16, “1008,” instead of the 
year of the sale, 1908. Holland v. Bil- 
lings, 133 N.W. 399, 116 Minn. 105. 

’ 61. Johnson y. Fraser, 128 N.W. 
676, 127 N.W. 474, 112 Minn. 126. 

62. Leach v. Woodhill Realty Co., 
194 N.W. 104, 156 Minn. 73; Telford 
v. Pennsylvania Iron & Steel Co., 153 
N.W. 758, 130 Minn. 397, Ann.Cas 
1916B 157; Shine v. Olson, 124 N.W. 
452, 110 Minn. 44, 19 Ann.Cas. 962; 
Slocum v. McLaren, 119 N.W. 406, 106 
Minn. 386; Midland Co. v. Eby, 93 N. 
W. 707, 89 Minn. 27. 

638. Shine v. Olson, 124 N.W. 452, 
110 Minn. 44, 19 Ann.Cas. 962. © 

64. Halsted y. Silberstein, 89 N.E. 
443, 196 N.Y. 1. 

65. Wright v. Wing, 18 Wis. 45. 

66. Clark v. Tandy, 167 P. 1039, 101 
Kan. 328; Shine v. Olson, 124 N.W. 
452, 110 Minn. 44, 19 Ann.Cas. 962. 

67. See statutory provisions. 

[a] Redemption period expiring 
one day after notice.—Notice to delin- 
quent taxpayers by tax lien foreclo- 
sure Sale purchasers that right of re- 
demption would expire on specified 
date has been held sufficient as 
against objection that, under such no- 
tice, there was only one day on which 
redemption could be made, the notice 
being a compliance with Revenue Act 
§ 216, requiring that such notices 
state when the time of redemption 
will expire. People v. Conleur, 128 N. 
BH. 339, 294 Ill. 139. 

[b] Equivalent phrases.—Phrase 
“when time of redemption will ex- 
pire” is equivalent to “when right to 
redeem will expire.” State v. Bram- 


309, 84 Kan. |}: 


blette, (Wyo.) 5 P.(2d) 279. 

[ec] Phrase “and of the sheriff’: 
fees therefor,” added to the statement 
required by statute that ‘‘the time for 
redemption will expire sixty days af- 
ter the service of this notice and the 
due filing of proof thereof,” did ,not 
change the time for redemption and 
did not invalidate the notice. Doherty 
v. Real Estate Title Ins. etc., Co., 89 
N.W. 853, 85 Minn. 518. 

[d] Corresponding day of month 
threo years after sale.—A notice nam- 
ing as expiration of the time the same 
day of the month as that on which the 
sale took place, but three years later, 
gives the three full years for redemp- 
tion provided by statute, and is valid. 
Michner v. Ford, 98 P. 273, 78 Kan. 


837; Ireland v. George, 21 P. 776, 41 
Kan. 751. 
[e] Before certain date.—Where 


the sale took place on Nov. 6, 1901, a 
notice which stated that redemption 
must be before Nov. 7, 1902 stated ex- 
actly one year for redemption as pro- 
vided by statute and was hence valid. 
Northwestern Mortgage Trust Co. v. 
Schatz, 152 N.W. 509, 35 S.D. 379. 

Computation of time see Time 38 
Cyc 306. 

68. California, etc., R. Co. v. Mec- 
artney, 38 P. 448, 104 Cal. 616; Jack- 
son v. Challis, 21 P. 87, 41 Kan. 247; 
Blakistone v. Sherwood, 2 P. 874, 31 
Kan. 35; Gahre v. Berry, 84 N.W. 733, 


82 Minn. 200; Clary v. O’Shea, 75 N. | 


W. 115, 72 Minn. 105, 71 Am.S.R. 465; 
State v. Halden, 64 N.W. 568, 62 Minn. 
246; Peterson v. P. P. Mast & Co., 63 
N.W. 168, 61 Minn. 118; Clason v. 
Baldwin, 46 N.E. 822, 152 N.Y. 204; 
Donahue vy. O’Conor, 45 N.Y.Super. 
278; Hennessey v. Volkening, 22 N.Y. 
S. 528, 30 Abb.N.Cas. 100. 

[a] Statements too indefinite.—(1) 
That the land must be redeemed “be- 
fore the day limited therefor.” Jack- 
son v. Challis, 21 P. 87, 41 Kan. 247. 
(2) That the land will be deeded if 
not redeemed ‘“‘on and after September 
5, 1879, or within three years from the 
day of sale.” Blakistone v. Sherwood, 
2 P. 874, 31 Kan. 35. (8) That the 
time will expire sixty days after 
service in the manner prescribed by 
statute, since the notice must itself 
state when the redemption period 
shall expire and it is not enough to 
refer to the statute on the subject. 
Mert v. Halden, 64 N.W. 568, 62 Minn, 

69. Colo.—Green v. Halsted, 238 P. 
40, 77 Colo. 578; Young v. Rohan, 234 
P. 694, 77 Colo. 70. * 

Ill.—Benefield v. Albert, 24 N.E. 
634, 132 Ill. 665; Gage v. Davis, 14 
N.E. 36; Wisner v. Chamberlin, 7 N. 


BE. 68, 117 Ill. 568; Gage v. Bailey, 
‘00 ga 530; Wilson v. McKenna, 52 
ehh 


Iowa.—Hushaw v. Wood, 160 N.W. 
274, 178 Iowa 752. 

Kan.—Hollenback v. Ess, 1 P. 275, 
31 Kan. 87. 

Mich.—Closser v. Remley, 162 N.W. 
120, 195 Mich. 313. 

Minn.—Mather v. Curley, 77 N.W. 
957, 75 Minn. 248, 74 Am.S.R. 462; 
Kipp v. Robinson, 77 N.W. 414, 75 
Minn. 1; Kipp v. Johnson, 75 N.W. 
736, 73 Minn. 34; State v. Nord, 75: 
N.W. 760, 738 Minn. 1, 72 Am:S.R. 594; 
Kenaston v. Great Northern R. Co., 
60 N.W. 813, 59 Minn. 35; Parker v. 
Branch, 43 N.W. 907, 42 Minn. 155. 

N.D.—State Finance Co. v. Beck, 
109 N.W. 357, 15 N.D. 374. 

S.D.—Archer v. N. S. Tubbs Sheep 
Co., 126 N.W. 577, 25 S.D. 399; Flick- 
inger v. Cornwell, 117 N.W. 1039, 22 
S.D. 382. 
pa oe v. Bramblette, 5 P.(2d) 


70. Landregan v. Peppin, 24 P. 859, 
86 Cal. 122; Benefield v. Albert, 24 N. 
E. 634, 132 Ill. 665; Stewart v. Riden- 
our, 150 N.W. 206, 97 Neb. 451, Ann, 
Cas.1917A 242, 

71. Hicks v. Nelson, 25 P. 218, 45 
Kan. 47, 23 Am.S.R. 709; Torrington 
yea teas, 21 BP. 648, 41 Kan. 


72. See cases infra this note. 

_[a] Reasons for rule.—(1) A no- 
tice stating Sunday as the last day 
deprives the owner of one day of the 
statutory period in which to redeem, 
since he cannot make redemption on 
Sunday. Hill v. Timmermeyer, 13 P. 
211, 36 Kan. 252. (2) By statute Sun- 
day is excluded from .computation 
when it is the last day of the statu- 
tory period for redemption, and, since 
the owner has the whole of the suc- 
ceeding day in which to redeem, a no- 
tice which states Sunday as the last 
day is inaccurate and hence invalid. 
Brophy v. Harding, 27 N.E. 523, 34 N. 
E. 253, 137 Ill. 621; Gage v. Davis, 21 
N.E. 788, 129 Ill. 236, 16 Am.S.R. 260; 
Gage v. Davis, (1ll.) 14 N.E. 36. 

73. U.S.—Smith v. Gage, 12 F. 32, 

11 Biss. 217. 

Idaho.—Johnson y. Welch, 281 P, 

748, 48 Idaho 284. . 

Ill.—Glos v. Boettcher, 61 N.E. 1017, 

193 Tll. 534. 

Mich.—Woodward v. Von Zellen, 

207 N.W. 849, 234 Mich. 301, 

Minn.—Gordon vy. Palmer, 199 N. 

W. 895, 160 Minn. 136. 

Neb.—Howell v, Jordan, 1483 N.W. 

217, 94 Neb. 264. 

.N.D.—Tronsrud v. Farm Land & 
Finance Co., 129 N.W. 359, 20 N.D. 567; 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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- §§ 1739-1743] 
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served in the same manner as a judicial writ,74 but 
In any case it should be served in such a manner as 
to bring it effectively to the notice of the person 
to be served.*® Personal service must be made di- 
rectly on the designated person’® unless otherwise 
provided by statute,77 or where the service is the 
same as for judicial writs for which substituted 
service is permitted.7§ 

‘[§ 1740] (2) Corporation. Service on a corpo- 
ration must be made on the proper officer or offi- 
cers,’® and, if so made, it is sufficient, even though 
the official status in the corporation of the person 
served is misdeseribed in the address.®° 

[§ 1741] (3) Mail. Where service by mail is 
permitted, the person sending the notice must ex- 
ercise diligence to ascertain the correct address®? 
and must address notices separately to each party 
so entitled.*? A notice mailed to supposed agents 
of the owner is insufficient where the evidence as 
to the agency wholly fails.8* It is not necessary 
that the person sending the letter post it within 
the state.84 

Registered mail. Although the statute may re- 
quire a registered letter to be mailed, it has been 
held that it is not necessary to do so if an ordinary 
one sent to the proper address has been returned 


Hodgson y. State Finance Co., 122 N. 
W. 336, 19 N.D. 139. 
[a] Notice sufficient.—Evidence 


{b] 


ficient. 


x 
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Service on partner of the own- 
er or person in possession is not suf- 
Gage v. Reid, 7 N.E. 127, 118 
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unclaimed.*® Actually receiving a registered letter 
is a receipt of notice “personally” as required by 
statute, and is sufficient if the required knowledge 
1s conveyed ;*® but a receipt signed by a person 
other than the one to whom a registered letter was 
sent is insufficient if the proper person has not re- 
ceived the actual knowledge therefrom.** 

[§ 1742] (4) By Whom Made. Any person capa- 
ble of making an affidavit of service may serve the 
notice*® unless the statute provides otherwise,®® and 
the affidavit must be filed by a certain person; 
but it has held that, even though the statute pro- 
vides that the purchaser or his assignee must serve 
the notice, if the notice emanates from the proper 
person, the actual service may be performed by 
another.®t If the notice is directed to be served 
by the sheriff, his deputy may properly act for him 
in serving it.®? 

[§ 1743] b. Publication—(1) In General. Al- 
though in some jurisdictions service must be made 
by publication in all cases, it is usually prescribed 
only when the land is vacant and unoccupied or the 
owner is a nonresident of either the state or the 
county,®* and under statutes of the latter kind no- 
tice by publication is not necessary when personal 
service has been had.%4 


52 Iowa 408; Scheftels y. Tabert, 1 
N.W. 156, 46 Wis. 439. 
ee See statutory provisions. 


held to sustain a finding that the land- 
owner was personally served with no- 
tice to redeem the land from tax sale. 
Curry v. Backus, 120 N.W. 796, 156 
Mich. 342. ; 

[b] No necessity for service on 
premises.—Notice served on the per- 
son in possession need not take place 
on ae premises. Gage v. Bailey, 102 

wee 

[ce] Service on party of same 
name.—A notice issued to Graves and 
Van Brunt according to the assess- 
ment and served on Chas. H. Graves 
and Walter Van Brunt was invalid 
when the persons meant by the as- 
sessment were E. Grace Graves and 
Mary A. Van Brunt and there was 
no showing that Chas. H. Graves and 
Walter Van Brunt were associated to- 
gether as a partnership. Berglund v. 
Graves, 75 N.W. 118, 72 Minn. 148. 

Service by publication see infra §§ 
1743-1745. ‘ 

74, Hushaw v. Wood, 160 N.W. 274, 
178 Iowa 752; Hall v. Guthridge, 3 
N.W. 475, 52 Iowa 408; Crab Orchard 
Banking Co. v. Saunders, 191_S.W. 
652, 174 Ky. 68; McKenzie v. Boyn- 
ton, 125 N.W. 1059, 19 N.D. 531. > 

75. McKenna v. Harrington Co., 
126 A. 532, 96 N.J.Eq. 700. 

[a] Exhibiting evidence of title. 
The law does not require that the tax 
purchaser, in serving the redemption 
notice on the owner, shall exhibit the 
deed and evidence of the sale or con- 
firmation as in foreclosure _ cases. 
Bradley v. Williams, 102 N.W. 625, 
139 Mich. 230. ; 

[b] Service of copy of the notice 
is sufficient since the knowledge is 
conveyed as well by a copy as by the 
original. Duncan Land, etc., Co. v. 
Rusch, 108 N.W. 494, 145 Mich. 1. 

76. Cotes v. Rohrbeck, 28 N.E. 
1110, 139 Ill. 532; Wilke v. Merchants’ 
State Bank of Richardton, (N.D.) 237 
N.W. 810. 

[a] Husband and wife.—(1) Where 
the land is owned by a married wo- 
man, due service of the notice is not 
effected by leaving a copy with her 
husband. Cotes v. Rohrbeck, 28 N.E. 
1110, 139 Ill. 532. (2) If the notice 
is to be served on a husband and wife, 
it is not sufficient to hand a copy to 
the wife in the absence of the hus- 
band. Gage v. Bani, 12 S.Ct. 22, 141 
U.S. 344, 35 L.Ed. 776. 


Ill... 35. 
_ Service on only one of several ten- 
ants see supra § 1729. 

77. Merrill v. Myers, 163 N.W. 954, 
197 Mich. 356; Halsted y. Silberstein, 
89 N.E. 443, 196 N.Y. 1. 

78. Hushaw v. Wood, 160 N.W. 
274, 178 lowa 752; McKenzie v. Boyn- 
ton, 125 N.W. 1059, 19 N.D. 531. 

79. P. L. Sherman Co. vy. Pearll, 164 
N.W. 259, 167 N.W. 59, 197 Mich. 557; 
Kimball y. Marine Nat. Bank, 128 N. 
W. 678, 112 Minn. 450; Elizabeth 
Heights Realty Co. v. Schaffer, 147 A. 
541, 105 N.J.Eq. 266. 

[a] Notice to directors.—Notice 
sent to each member of the board of 
directors is sufficient to constitute a 
notice to the corporation. Henrie v. 
Greenlees, 208 P. 468, 71 Colo. 528. 

[b] Notice to incorporators.—No- 
tices to redeem from tax sales mailed 
to incorporators are of no legal effect 
as notices to corporation. Elizabeth 
Heights Realty Co. v. Schaffer, 147 A. 
541, 105 N.J.Eq. 266. 

[ec] Public corporation.—Service 
of the notice on each of the three 
commissioners of a drainage district 
is sufficient service on the district. 
Hammond y. Carter, 40 N.H. 1019, 155 
Ill. 579. 

80. P. L. Sherman Co. v. Pearll, 
164 N.W. 259, 167 N.W. 59, 197 Mich. 


557. 

81. Nail v. Browning, 74 So. 315, 
73 Fla. 316; Mitchell v. Gaede, 139 A. 
896, 102 N.J.Eq. 154; Jensen v. Mc- 
Henry County, 228 N.W. 451, 59 N.D. 
42; Stubbs v. Hoerr, 125 N.W. 1062, 
20 N.D. 26. 

82. Henry C. McCandless, Ine., v. 
Schaffer, 142 A. 566, 103 N.J.Eq. 170. 

[a] Notice addressed to husband 
and wife is insufficient where the hus- 
band received no knowledge of the 
tax sale. Henry C. McCandless, Inc., 
v. Schaffer, 142 A. 566, 103 N.J.Eq. 
170 


83. Hempel v. Consolidated Land 
Co., 67 So. 915, 69 Fla. 277. 

84. Nind v. Myers, 109 N.W. 335, 
15 N.D. 400, 8 L.R.A.N.S. 157. 

85. Wolf v. McDonald, 221 N.W. 
(73, 244 Mich. 59. : 

86. McKenna v. Harrington Co., 
126 A. 532, 96 N.J.Eq. 700. 

87. Fowler v. Stubbings, 169 N.W. 
17, 203 Mich. 383. 

88. Hall v. Guthridge, 3 N.W. 475, 


Ellsworth v. Van Ort, 25 N.W. 
142, 67 Lowa 222. 

91. Hale v. Hughes, 56 P. 732, 6 
Ariz. 255. G 

22. Williams v. Olson, 104 N.W. 
1101, 141 Mich. 580. 

93. See statutory provisions. 

[a] Notice by publication suffi- 
cieht.— Where the person in whose 
name the land was taxed is a nonresi- 
dent and no one is in actual occupan- 
cy, service by publication addressed 
to the nonresident is sufficient. Mc- 
Cash v. Penrod, 109 N.W. 180, 131 
Iowa 6381. 

[b] Nonpayment of taxes by re- 
demptioner.— Where, after three hun- 
dred acres were put up at tax sale 
and bid down to one hundred acres 
in the northerly end of a tract, and on 
failure of the purchaser to pay the 
bid, the comptroller canceled and 
changed the certificate so as to cover 
the entire tract of three hundred 
acres, pursuant to L. (1855) ec 427 § 
48, as amended by L. (1878) c 152, and 
transferred the certificate to the state, 
publication by the comptroller of no- 
tice to the effect that one hundred 
acres in the northerly end of the tract 
were unredeemed for six weeks, and 
later conveyance of three hundred 
acres to the state, was required. Mc- 
Carthy v.. Moore, 211 N.Y.S. 731, 125 
Mise. 453. 

{c] Unknown owners.—Notice to 
unknown owners must be published 
addressed to “unknown owners.’ 
Hoyt v. Clark, 66 N.W. 262, 64 Minn. 
139; Ray v. Halden, 64 N.W. 568, 62 
Minn. 246. 

94. Henrie v. Greenlees, 208 P. 468, 
71 Colo. 528; Seymour v. Harrison, 
52 N.W. 114, 85 Iowa 130; Baker v. 
Crabb, 35 N.W. 484, 73 Iowa 412; San- 
ford v. Scott, 181 N.W. 148, 105 Neb. 
479. 

[a] Personal service on nonresi- 
dent.—Although the owner is a non- 
resident, publication of the notice is 
not necessary where it has been serv- 
ed on him personally while within the 


county. Baker v. Crabb, 35 N.W. 484, 
73 Iowa 412. 
[b] Personal service outside state 


does away with the necessity of pub- 
lication provided the statute is broad 
enough to cover that case. Seymour 
v. Harrison, 52 N.W. 114, 85 Iowin 
130. 
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Proper foundation for this mode of service must 
be made in accordance with the statute, by an affi- 
davit or return alleging the nonoceupancy or the 
nonresidence®® with proof of diligence and careful 
inquiry to ascertain those facts,®°® but such affidavit 
or return is not conclusive,®* and, if the person 
entitled thereto should have been personally served, 
notice by publication is ineffectual to terminate the 
The inquiry must be made 
before the first publication®® at approximately the 
time notice is to be given;! but the affidavit or re- 
turn need not be filed at that time unless so required 


right of redemption.’ 


by statute.” 
[§ 1744] (2) Requisites. 


95. Ill.—Burton vy. Perry, 34 N.E. 
60, 146 Ill. 71. 

Iowa.—Minneapolis & St. L. R. Co. 
v. Pugh, 205 N.W. 758, 201 Iowa 208. 

Mich.—Le Boeuf v. Papp, 220 N.W. 
792, 248 Mich. 318. 

Minn.—Nicho!s-Frissell Co. y. Cook, 
157 N.W. 1072, 183 Minn. 153. 

S.D—Hardy v. Woods, 132 N.W. 
692, 28 S.D. 151. 

Wash.—Albring vy. Petronio, 87 P. 
49, 44 Wash. 132. 

[a] Failure to state date.—Failure 
to state in the return the date notice 
was received by the officer for per- 
sonal service will not render the no- 
tice by publication void. Le Boeuf v. 
Papp, 220 N.W. 792, 243 Mich. 318. 

Affidavit of publication see infra §§ 
1747-1749. 

96. Wolf v. McDonald, 221 N.W. 
173, 244 Mich. 59; Woodward v. Von 
Zellen, 207 N.W. 849, 234 Mich. 301; 
Clugston vy. Rogers, 169 N.W. 9, 203 
Mich. 339; Heethuis v. Kerr, 161 N.W. 
910, 194 Mich. 689; Winters v..Cook, 
103 N.W. 869, 140 Mich. 483; Albring 
v. Petronio, 87 P. 49, 44 Wash. 132. 

[a] Examination of all sources of 
information.—Tax L. § 140, requiring 
the sheriff to make ‘careful inquiry” 
as to the landowner’s whereabouts be- 
fore resorting to service by publica- 
tion of notice to redeem from tax sale, 
does not require examination of every 
possible source of information. Hee- 
poms v. Kerr, 161 N.W. 910, 194 Mich. 

[b] Ascertainment of corporation’s 

lace of business.—Attempted service 
y publication of notice to’ a corpora- 
tion is ineffectual where the sheriff 
could have ascertained the corpora- 
tion’s place of business by referring 
to the public records in the office of 
the secretary of state and thereupon 
served it personally. Woodward v. 
Von Zellen, 207 N.W. 849, 234 Mich. 


301. 
$7. Minneapolis & St. L. R. Co. v. 
Pugh, 205 N.W. 758, 201 Iowa 208; 


Le Beuf v. Papp, 220 N.W. 792, 243 
Mich. 318; Heethuis v. Kerr, 161 N. 
W. 910, 194 Mich. 689; Swanson v. 
ee eppell, 151 N.W. 534, 129 Minn. 


93. Minneapolis & St. L. R. Co. v. 
Pugh, 205 N.W. 758, 201 Iowa 208; 
Neilan v. Unity Inv. Co., 126 N.W. 
947, 147 lowa 677; McQuity v. Doud- 
na, 70 N.W. 99, 101 Iowa 144; Stod- 
dard v. Sloan, 22 N.W. 924, 65 Iowa 
680; Swanson v. Campbell, 151 N.W. 
534, 129 Minn. 72. 

99. Burton v. Perry, 34 N.E. 60, 
146 Ill. 71. 

1. Gage v. Bailey, 100 Ill. 530. 

[a] Necessity for watching prem- 
ises.—An affidavit that affiant visited 
premises sold for taxes for the pur- 
pose of serving notice on the occu- 
pant, and found the premises vacant 
and no person in actual possession 
thereof, was not insufficient because 


The published notice 
must conform to the statutory requirements.’ There 
must be strict compliance with the statute in respect 
of the location of the newspaper in which the notice 
is published, and the time of publication and num- 
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ber of insertions.® 
published notice and the original is harmless.° 

[§ 1745] (3) Posting. Where the statute directs 
that the notice be published by posting in certain 
publie places, this is an essential mode of service,’ 
and to be effectual the posting must comply with the 
statutory requirements.® 

[§ 1746] c. Return, Proof, and Record—(1) In 
Gencral—(a) Necessity. 
those cases in which redemption notice need not 
be given,® it is essential not only that the redemp- 
tion notiee, shall have been served, but also that 


[§§ 1743-1746 


A slight variance between the 


With the exception of 


return or proof of service, complete and sufficient 


it did not allege that affiant watched 
the premises continuously until the 
beginning of the period of publication. 
Gage v. Chicago Title & Trust Co., 136 
N.E. 483, 303 Ill. 569. 

2. Le Boeuf v. Panp, 220 N.W. 792, 
243 Mich. 318; Heethuis v. Kerr, 161 
N.W. 910, 194 Mich. 689. 


3. Porter v. Dooley, 49 S.W. 1083, 
heel de 1. See also supra §§ 1732- 


4. Johnson v. Benbow, 111 So. 504, 
93 Fla. 124; Weer vy. Hahn, 15 Ill. 298; 
Sperry v. Goodwin, 46 N.W. 328, 44 
Minn. 207. 

5. Cal.—Walsh v. Burke, 66 P. 866, 
134 Cal. 594. 

Fla.—Saunders v. Collins, 57 So. 342, 
62 Fla. 2738. 

Minn.—Cook v. John Schroeder 
pubes Co., 88 N.W. 971, 85 Minn. 


Neb.—State v. Gayhart, 51 N.W. 
746, 34 Neb. 192. 

N.Y.—Thompson v. Burhans, 61 N. 
Y. 52 [rev 61 Barb. 260]; Westbrook 
v. Willey, 47 N.Y. 457. 

Okl.—Dawson v. Anderson, 132 P. 
666, 38 Okl. 167. 

S.D.—Flickinger v. Cornwell, 117 N. 
W. 1039, 22 S.D. 382. 

Time for giving notice generally see 
supra § 1724. 

6. Sperry v. Goodwin, 46 N.W. 328, 
44 Minn. 207. 

7. Choat v. Phelps, 66 P. 1002, 63 
Kan. 762. 

8. See cases infra this note. 

[a] Notices sufficient.—Washine- 
ton v. Hosp, 23 P. 564, 43 Kan. 324, 
19 Am.S.R. 141; Stout y. Coates, 11 
P. 151. 35 Kan. 382. 

9. See case infra this note. 

[a] Where land was taxed to un- 
known owners, proof of service of no- 
tice to redeem may be dispensed with. 
Chambers v. Haddock, 21 N.W. 32, 64 
Iowa 556. 

Necessity for notice to unknown 
owners see supra § 1720. 

10. I1l.—Wilson v. Glos, 107 N.E. 
630, 266 Il!. 392, Ann.Cas.1916B 539; 
Palmer vy. Riddle, 54 N.E. 227, 180 Ill. 
461; Smith v. Prall, 24 N.E. 521, 123 
Til. 308; Harland vy. Eastman, 8 N.E. 
810, 119 Ill. 22; Gage v. Mayer, 7 N. 
BE. 97. 117 Ill. 632. 

Iowa.—Lindsey v. Booge, 122 N.W. 
819, 144 Iowa 168; Ashenfelter v. 
Seiling, 119 N.W. 984, 141 Iowa 512; 
Peterson v. Wallace, 118 N.W. 37, 140 
Towa 22; Ellsworth vy. Van Ort, 25 N. 
W. 142, 67 Iowa 222. 

Mont.—Gallash v. Willis, 300 P. 569; 
Harrington vy. McLean, 228 P. 912, 70 
Mont. 51; Cullen v. Western Mortgage 
& Warranty Title Co., 134 P. 302, 47 
Mont. 513. 

Neb.—Lanning y. Haases, 130 N.W. 
1008, 89 Neb. 19; Peck v. Garfield 
County, 130 N.W. 258, 88 Neb. 635. © 

N.Y.—Hal!sted v. Silberstein, 89 N. 
BH. 443, 196 N.Y. 1; People v. Ladew, 
82 N.E. 431, 1092, 189 N.Y. 355, 190 


and such as the statute requires, shall have been 
made and filed,1° and the burden of showing due 
service and proof thereof rests on the party assert- 
ing title thereunder.*? 
if not filed within the period prescribed by statute.?? 


Proof of service is invalid 


N.Y. 543; Lockwood v. Gehlert, 27 N. 
® 812, 127 N.Y. 241; Matter of 
Rourke, 118 N.Y.S. 415, 63 Misc. 354 
[aff 1238 N.Y.S. 720, 139 App.Div. 155 
(aff 96 N.E. 1129, 202 N.Y. 604)]; 
Powell v. Jenkins, 35 N.Y.S. 265, 14 
Misc. 83. 

N.C.—MeNair v. Boyd, 79 S.E. 966, 
163 N.C. 478. 

N.D.—Biberdorf v. Juhnke, 228 N. 
W. 233, 59 N.D. 1; McKenzie v. Boyn- 
ton, 125 N.W. 1059, 19 N.D. 531. 

S.D.—Decory v. Nelson, 159 N.W. 

887, 38 S.D. 53; Cain v. Ehrler, 146 
N.W. 694, 33 S.D. 536 [aff 153 N.W. 
941, 36 S.D. 127]; Hardy v. Woods, 
132 N.W. 692, 28 S.D. 151; Nicol v. 
Sherman, 110 N.W. 777, 21 S.D..189. 
_ [a] Attaching copy of notice.—It 
is not necessary that a copy of the 
notice to redeem from a tax sale shall 
be attached to the affidavit of service 
or filed with the county treasurer. 
Knudson v. Litchfield, 54 N.W. 199, 87 
Iowa 111. 3 

[b] Preservation of proof.—Proof 

of service should be preserved in the 
archives of the treasurer’s office. 
Broughton v. Journeay, 51 Pa. 31. 
_ (c] In New Jersey the conveyanc- 
ing law does not apply to recording of 
proof of serving notices to redeem 
from tax sale. Westcott v. Keernes, 
148 A. 729, 105 N.J.Eq. 517. 

[d] Particular statutes construed. 
—In New York, if lands are not oc- 
cupied within two years from the 
time to redeem, under L. (1855) ec 427 
§ 68, L. (1898) e 711 § 14, and Tax 
L. § 134, proof of service of unre- 
deemed notice, published by the comp- 
troller, on the occupant, is not re- 
quired to be fi'ed with the comptrol- 
ler’s deed to the state for unpaid tax- 
es. McCarthy v. Moore, 211 N.Y-S. 
731, 125 Misc. 453. 

§ ey owmaas with tax deed see infra 

11. Walsh v. Burke, 66 P. 866, 134 
Cal. 594; Mueller vy. Jackson, 40 N. 
W. 565, 39 Minn. 431; Nelson v. Cen- 
tral Land Co., 29 N.W. 121, 35 Minn. 
408; Seaman v. Thompson, 20 N.W. 
857, 16 Neb. 546; Cruser vy. Williams, 
100 N.W. 721, 13 N.D. 284. : 

[a] Indorsement con ceztificate that 
redemption period has expired.—The 
auditor’s indorsement on a tax certifi- 
cate, as required by statute, that the 
time for redemption has expired and 
that the land is unredeemed, is not 
proof that notice of expiration was 
given. Deaver vy. Napier, 166 N.W. 
187, 189 Minn, 219; Jewell v. Truhn, 38 
N.W. 106, 88 Minn. 433. 

Tax deeds as evidence 
1948-1972. 

12. Joy v. Midland State Bank, 128 
N.W. 147, 26 S.D. 244 [mod 133 N.W. 
246, 28 S.De 262). 

[a] Sufficient compliance with 
statute-——Under a statute providing 
that the sheriff shall, within twenty 
days after receipt by him of the no- 


see infra §§ 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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-deem the land from tax sale. 


§§ 1747-1748] 


[§ 1747] (b) Affidavit—aa. In General. Proof of 
service of a redemption notice is commonly required 
to be made by a return of the officer who made the 
service,’* or by an affidavit of service by the holder 
of the tax certificate or his assignee or agent,!+ 
which is prima facie but not conclusive evidence of 
due service, and may be impeached or contradicted, 
as the case may be, by proper evidence;!* but, if 
it is defective in failing to show compliance with 
the statute, it cannot, it has been held, be supple- 
mented by extrinsic evidence,'* and is not itself 
evidence pro tanto of its contents.17 


tice, make a return thereof to the 
county auditor, where the notice was 
received by the sheriff Dec. 26, 1907, 
and his return was dated Jan. 9, 1908, 
and the notice was filed in the office 
of the auditor Jan. 15, 1908, a compli- 
ance with the statute appeared. 
Johnson y. Fraser, 127 N.W. 474, 128 
N.W. 676, 112 Minn. 126. 

13. See statutory provisions. 

[a] Return by sheriff of grantee’s 
residemt county.—Provision of tax 
law that, if a grantee be resident of a 
county other than that where the land 
is, return of notice of reconvey- 
ance as to such person shall be by the 
sheriff of the county where the gran- 
tee resides, does not require return 
by the sheriff of the county in which 
the deed, made twenty-two years be- 
fore, recites that the grantee resides. 
that being the only information as to 
her residence; and this, although the 
sheriff of that county assists in an 
unsuccessful search to learn whether 
she resides there. Hildie v. Eckhart, 
169 N.W. 14, 203 Mich. 346. 

14. See statutory provisions; and 
cases infra this note. 

{a] Proof after conveyance by 
quitclaim deed.—A tax purchaser 
may make proof of service after con- 
veying his interest by quitclaim deed 
but without assigning the certificate. 


Babcock v. Bonebrake, 42 N.W. 559, 
77 lowa 710. 
15. U.S.—Gage v. Bani, 12 S.Ct. 


22, 141 U.S. 344, 35 L.Ed. 776. 
Cal.—Walsh v. Burke, 66 P. 866, 134 


Cal. 594. 
Iowa.—Ashenfelter v. Seiling, 119 
N.W. 984, 141 Iowa 512; Waller v. 


Hintrager, 69 N.W. 431, 100 Iowa 148. 

Mich.—Crozier v. Scott, 211 N.W. 
634, 237 Mich. 361; Gogebic Lumber 
Co. v. Moore, 122 N.W. 128, 157 Mich. 
499; Duncan Land, etce., Co. v. Rusch, 
108 N.W. 494, 145 Mich. 1; Williams 
v. Olson, 104 N.W. 1101, 141 Mich. 580; 
Winters v. Cook, 103 N.W. 869, 140 
‘Mich. 483. 

N.Y.—Peo. v. Walsh, 87 N.Y. 481 
{aff 22 Hun 139]; City of New York 
v. Nunez, 166 N.Y.S. 1049, 101 Misc. 
EGS: 

N.D.—Nind v. Meyers, 109 N.W. 335, 
15 N.D. 400, 8 L.R.A.N.S. 157. 

_ §.D.—Decory v. Nelson, 159 N.W. 
887, 38 S.D.. 53. 

[a] Nonremembrance by person 
who made service—Testimony by 
under-sheriff, who made service many 


years before, -that he did not remem- 


ber it, is not sufficient to impeach the 
return. P. L. Sherman Co. v. Pearll, 
164 N.W. 259, 167 N.W. 59, 197 Mich. 
He 

[b] Officer’s return supported by 
evidence.—Evidence was held to sus- 
tain a finding that the landowner was 
personally served with notice to re- 
Curry 
v. Backus, 120 N.W. 796, 156 Mich. 
42. 
3 16. Esker v. Heffernan, 41 N.E. 
4113, 159 Ill. 38; Hughes v. Carne, 26 
N.E. 517, 135 Ill. 519; Davis v. Goss- 
nell, 113 Ill. 121; Wilke v. Merchants’ 
State Bank of Richardton, (N.D.) 237 
N.W. 810. 

17. Henry C. McCandless, Inc. v. 
Schaffer, 142 A. 566, 103 N,J. 170 (the 
presumptive evidence “of the service 


and the facts therein stated” obtains 
-only where all the statutory require- 


TAXATION 


of no value.18 


Where a ma- 


ments have been complied with to 
constitute the record a deed or con- 
veyance of title; short of this the 
affidavit is not evidential). 

18 Tax Securities Corporation v. 
Borland, _(@4a.) .137 So.. 151. [foll 
Hecht v. Cardinal, (Fla.) 140 So. 6481. 

19. Hardy v. Woods, 132 N.W. 692, 
28 S.D. 151. 

20. I11.—Wilson v. Glos, 107 N.E. 
630, 266 Ill. 392, Ann.Cas.1916B 539; 
Brickley v. English, 22 N.B. 854, 129 
Ill. 646; Wallahan v. Ingersoll, 7 N.E. 
519, 117 Ill. 123; Davis v. Gossnell, 
sea SS pe a 

Iowa.—Wood v. Yearous, 140 N.W. 
362, 159 Iowa 211; Trulock v. Bent- 
ley, 25 N.W. 824, 67 Iowa 602. 

Mich.—Closser v. Hanson Land Co., 
177 N.W. 196, 209 Mich. 517. 

Mont.—Cullen v. Western Mortgage 
& Warranty Title Co., 134 P. 302, 47 
Mont. 513. 

N.J.—Henry C. McCandless, Inc., v. 
Schaffer, 142 A. 566, 103 N.J.Eq. 170; 
Compton v. Feldmark, 88 A. 174, 82 
N.J.Mq. 112. 

N.Y.—Caulkins v. Chamberlain, 37 
Hun 1638. 

N.C.—Price v. Slagle, 128 S.E. 161, 
TS9 AN. C75 Te 

N.D.—Biberdorf v. Juhnke, 228 N. 
W. 233, 59 N.D. 1; Nind v. Myers, 109 
N.W. 335, 15 N.D. 400, 8 L.R.A.N.S. 
Log. A 4 

[a] Thus, where the statute only 
authorizes service by mail in case the 
mortgagee cannot be found, the affi- 
davit must include proof that some 
effort was made to make personal 
service before the record of service 
by mail is sufficient. Compton v. 
Feldmark, 88 A. 174, 82 N.J.Eq. 112. 

{b] Showing by whose direction 
service was made.—(1) In Iowa, by 
statute (Code [1927] § 7282; Code 
[1897] § 1441), the affidavit must 
show under whose direction service 
was made, and failure to comply 
thereto will render the affidavit insuf- 
ficient to cut off the right of redemp- 
tion. Fidelity Inv. Co. v. White, 223 
N.W. 884, mod 225 N.W. 868, 208 Iowa 
519; Wood v. Yearous, 140 N.W. 362, 
159 Iowa 211; Ashenfelter v. Seiling, 
119 N.W. 984, 141 Iowa 512; Peterson 
v. Wallace, 118 N-W. 37, 140 Iowa 22. 
(2) This is true, even though affiant 
states that he is the agent of the cer- 
tificate holder. Fidelity Inv. Co. v. 
White, supra; Peterson v. Wallace, 
supra. (3) But, where the purchaser 
of the certificate signed the notice as 
the lawful holder thereof, and it ap- 
peared from his affidavit that he was 
then the lawful holder of the certifi- 
cate, and that he served the same on 
the owner of the property by causing 
the notice to be published, giving the 
dates and the places where published, 
this sufficiently showed that the serv- 
ice was under his direction, although 
the affidavit did not so specifically 
state. Lindsey v. Booge, 122 N.W. 
819, 144 Iowa 168. 

[ec] Affidavit covering more than 
one sale.—Where an affidavit, under 
Revenue Act § 217, attempts to cover 
more than one sale, the several! per- 
sons and tracts of land must be iden- 
tified by reference to the persons by 
name, or description of the property 
or otherwise, in such positive terms 
as to leave no question as to what 
person or persons and lands or lots 
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terial variance appears between a statement of facts 
in the proof and in the notice itself, the proof is 
Return affidavits of service are only 
competent to show the matters required to be coy- 
ered in such returns, and are of no evidentiary value 
as to statements regarding other matters.19 

[§ 1748] bb. Contents. The officer’s return or the 
affidavit of service, as the case may be, must set 
forth with certainty and accuracy all the facts nee- 
essary to show a due and legal service of the no- 
tice,?° including the time, place, and manner of 
service,*! the person on whom service was made 


the several different character of 
averments in the affidavit were in- 
tended to refer to and include. Wil- 
son v. Glos, 107 N.E. 630, 266 Ill. 392, 
Ann.Cas.1916B 539. 

__[(d] Service on heirs.—(1) A sher- 
iff’s return of service of notice to re- 
deem land sold for taxes, which re- 
cited an ineffectual attempt to serve 
the heirs of the deceased owner but 
did not show whether administration 
had been had, is insufficient, Comp. L. 
(1915) § 4138, requiring service to be 
had on the executor or administrator 
or on the heirs of decedent if there 
be no executor or administrator. 
Closser v. Hanson Land Co., 177 N.W. 
196, 209 Mich. 517. (2) Sheriff’s re- 
turn need not show that he is unable 
to locate the grantee’s heirs, he hav- 
ing no information that she was dead, 
and a lapse of twenty-two years from 
the date of the deed to her raising no 
presumption of her decease. Hildie 
peace eae 169 N.W. 14, 208 Mich. 

[e] Showing as to dolivery of no- 
tice to sheriff.—A notice of expiration 
of time of redemption is not invalid 
because it does not appear that the 
person holding the tax certificate ever 
delivered the notice to the sheriff for 
service. Slocum v. Mclaren, 119 N. 
W. 406, 106 Minn. 386. 

[f] Service on person in posses- 
sion.—Although a return of service 
of redemption notice would be in bet- 
ter form if it described the persons 
on whom served as in actual nosses- 
sion, the absence of the term “actual” 
is not material. Slocum v. McLaren, 
119 N.W. 406, 106 Minn. 386. 
Idaho.—Evans v. Poppie, 4 P. 
(2d) 356. 

Ill,—Davis v. Gossnell, 113 Ill. 121; 
Price v. England, 109 Ill. 394. 

Iowa.—Lyman v. Walker, 185 N.W. 
607, 192 Iowa 982; Wood v. Yearous, 
140 N.W. 362, 159 Iowa 211; Bar- 
croft v. Mann, 101 N.W. 276, 125 Iowa’ 
530; Wilkin v. Wilkin, 60 N.W. 194, 
91 Iowa 652; Rowland v. Brown, 37 
N.W. 4038, 75 Iowa 679. 

Minn.—Gordon v. Palmer, 199 N.W. 
895, 160 Minn. 136. 

Peer cleo i v. Willis, 300 P. 
569. \ 

N.Y.—Peo. v. Cady, 11 N.E. 810, 105 
N.Y. 299. 

N.D.—Wilke v. Merchants’ State 
Bank of Richardton, 237 N.W. 810. 

[a] Incorrect date of service.— 
Where the notice was served on Sun- 
day and the return of service dated 
it back one day, such return is insuffi- 
cient since it does not state the time 
when notice was served in_ strict 
compliance with the statute. Lyman 
v. Walker, 185 N.W. 607, 192 Iowa 


982. 

[b] Service by mail.—Under a 
statute requiring mailing of notice to 
the last known post-office address of 
the nonresident owner, proof of serv- 
ice which alleges mailing notice to 
the nonresident at his last known 
place of residence is insufficient. 
Wilke v. Merchants’ State Bank of 
Richardton, (N.D.) 287 N.W. 810. 

{[c] Abbreviations.—A sheriff's re- 
turn that he served the notice by de- 
positing in the post office for trans- 
mission one registered letter, con- 
taining a true copy of the notice, ad- 
dressed to the secretary of the owner, 
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and the fact that he was the proper person to be 
A slight misnomer of such person will 


served.?? 
not invalidate the affidavit if in 
was served on the right party.”° 


When service was made by agent, the proof of 
service must show the existence of the agency by 
proper statements to that effect.?4 

[§ 1749] cc. Date, Signature, and Verification. 
If the statute does not require the return to be dat- 
ed, an incorrect date will not vitiate it.?® 
fidavit or the officer’s return, as the case may be, 
must be signed and verified as the law directs,?® 
and sworn to-before a proper officer.?? 

[§ 1750] (c) Presumption from Loss of Affidavit. 
The fact that no affidavit of service can be found 
in the proper custody raises the presumption that 
notice was not given;?8 but, if positive testimony 
is introduced showing that the affidavit was actually 
made and filed, such presumption is rebutted.?® 
Statutes designating 


[§ 1751] (2) Publication. 


“Mill, Wis.,” sufficiently indicated 
that the abbreviations quoted stood 
for Milwaukee, Wis. Gogebic Lum- 
ber Co. v. Moore, 122 N.W, 128, 157 
Mich, 499. 

22. Simmons v. McCarthy, 50 P. 
761, 118 Cal. 622; Gage v. Mayer, 7 
N.E. 97, 117 Ill. 682; Gage v. Hervey, 
111 Ill. 305; Harrigan v. Peoria Coun- 
ty, 106 Ill.App. 218; Dawson vy. Ander- 
son, 132 P. 666, 38 Okl. 167. 

[a] Service on lessee.—An affi- 
davit that service was on the lessee 
did not comply with the statute re- 
quiring service on the occupant of 
the land. Simmons y. McCarthy, 50 
Pi 761, 118° Cal. 622. 

{b] Describing person served.— 


(1) An affidavit alleging that notice. 


was served six months before on the 
one who “is” the owner is defective; 
notice should have been served on the 
one who “was” the owner at that 
time. Lauer v. Weber, 52 N.E. 489, 
177 Ill. 115. (2) An affidavit of serv- 
ice of notice on one “as owner” is not 
compliance with the statute requir- 
ing an affidavit of service on “the 
owner.” Stillwell v. Brammelli, 16 N. 
E. 226, 124 Ill. 338. (3) Affidavit that 
A B was in possession on April 19 
and that notice was served on him 
May 20 is insufficient, since posses- 
sion may have changed in the interim, 
Wisner v. Chamberlin, 7 N.E. 68, 117 
Til. 568. | 

[ec] Service on agent.—Where no 
agency in fact existed, an affidavit 
of service on the occupant, “an agent 
of the owner,’ was insufficient as 
showing no personal service on the 
owner or of due diligence to accom- 
plish such service. Pretty v. Warden, 
177 P. 489, 38 Cal.App. 706. 

[d] Affiant estopped from denying 
ownership.—W here the affidavit shows 
that a certain person is owner of the 
land, affiant will be estopped from 
denying that such person was owner 
at the time he made his affidavit. 
Hughes v. Carne, 26 N.E. 517, 135 
Ill. 519. 

[e] Residence of person served.— 
A statement in a sheriff’s return that 
he served a notice on M “of the city 
of Marquette, Marquette county, 
Mich.” justified an inference that M 
resided in Marquette county. Goge- 
bic Lumber Co. v. Moore, 122 N.W. 
128, 157 Mich. 499. 

[f] Knowledge of identity.—Un- 
der L. (1883) p 104, ¢ 114 § 5, requir- 
ing that an affidavit of a person mak- 
ing service of notice of sale of lands 
for taxes should state deponent’s 
knowledge as to the identity of the 
person served, an affidavit of sery- 
ice, stating that deponent knew the 
persons served to be the widow, chil- 
dren, and executor and widow of a de- 
ceased son of the deceased owner, to 
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fact the notice 


the proper person to» make proof of publicatioi 
are strictly construed;#1 and, if the law requires 
proof of publication to be made by the holder of 
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the tax certificate or his agent or attorney, an af- 


fidavit of the publisher of the newspaper in which 
it was printed is not sufficient,?? although the af- 


fidavit of the holder of the certificate may incorpo- 


The af- 


whom notice was addressed, was suf- 
ficient, although the facts on which 
the knowledge was based were not 
stated. Hobbs v. Scott, 122 App.Div. 
399, 106 N.Y.S. 836. 

[g] Assessment to another at time 
of proof.—If service is made on the 
proper person, it is immaterial that 
the land is assessed to another at the 
time proof of service is made. Rice 
v. Bates, 27 N.W. 286, 68 Iowa 393. 

23. McCash y. Penrod, 109 N.W. 
180, 1381 Iowa 631; Rice v. Haddock, 
30 N.W. 579, 70 Iowa 318; Dunn v. 
Peck, 238 N.W. 224, 255 Mich. 391; 
Gogebic Lumber Co. v. Moore, 122 N. 
W. 128, 157 Mich. 499. 

[a] Testimony to establish identity. 
—Where the service of notice is ad- 
mitted, taking testimony to estab- 
lish the identity of the person served 
is unnecessary although the return 
of servicé did not accurately name the 
person served. Dunn v. Peck, 238 N. 
W. 224, 255 Mich. 391. 

24 ‘Perry v. Bowman, 37 N.E. 680, 
151 Ill. 25; Hintrager v. McElhinny, 
82 N.W. 1008, 83 N.W. 1063, 112 Iowa 
325; Stevens v. Murphy, 59 N.W. 203, 
91 Iowa 356, 51 Am.S.R. 348; Weller 
v. Platt, 146 N.W. 705, 33 S.D. 509. 

[a]. Proof of agency established. 
eg v. Crabb, 35 N.W. 484, 73 Iowa 

25. Stein v. Hanson, 109 N.W. 821, 
99 Minn. 387. 

26. Mickey v. Barton, 62 N.E. 802, 
194 Ill. 446; Lynn yv. Morse, 39 N.W. 
203, 76 Iowa 665. 

[a] Unverified return accompanied 
by agent’s affidavit—An unverified 
return, accompanied by an affidavit 
of the agent of the tax certificate 
holder that such service has been 
made, is sufficient under a statute 
which provides that service shall be 
deemed completed when the affidavit 
of service is signed and verified by 
the agent of the holder of the tax 
certificate. Rowland v. Brown, 37 N. 
W. 408, 75 Iowa 679. 

[b] Under seal.—(1) In New York 
the comptroller’s certificate of serv- 
ice of redemption notice must be un- 
der seal. Clason v. Baldwin, 46 N.E. 
322, 152 N.Y. 204. (2) A certificate 
signed by one comptroller and sealed 
by his successor in office is not good. 
Lockwood v. Gehlert, 53 Hun 15, 6 N. 
Y.S. 20 [aff 27 N.E, 812, 127 N.Y. 241]. 

27. Lanning v. Haases, 130 N.W. 
1008, 89 Neb. 19. 

28. Dalton v. Lucas, 63 Ill. 337. 

29. Baker v. Crabb, 35 N.W. 484, 
73 Iowa 412. 

30. See statutory provisions. 

31. Brokaw v. Cottrell, 211 N.w. 
184, 114 Neb. 858. 

_ [a] For example, a statute requir- 
ing proof of publication of notice by 
an affidavit of the publisher, the 


rate and refer to an affidavit of the publisher, and 
the two may be read together and may jointly make 
up the requisite proof.?? The affidavit must set forth 
the particulars of the publication,.as the name and 
qualifications of the newspaper, the time of the 
publication, and the number of insertions,** and, 
if the facts laying a foundation for this mode of 
service have not been set forth in a prior affidavit,*° 
it must show that service by publication was per- 
missible by reciting that the owner was a nonresi- 
dent or could not be found on diligent inquiry, or 
that the land was unoccupied or was taxed to un- 
known owners.?® 


Where the statute so requires, 


manager, or the foreman of a news- 
paper is not met by an affidavit by 
the editor. Brokaw v. Cottrell, 211 N. 
W. 184, 114 Neb. 858. 

32. Viele v. Van Steenberg, 31 F. 
249; Sweeley v. Van Steenburg, 26 N. 
W. 78, 69 Iowa 696; Rice v. Bates, 
27 N.W. 286, 68 Iowa 393; Chambers 
v. Haddock, 21 N.W. 32, 64 lowa 556; 
Ellsworth v. Cordrey, 16 N.W. 211, 63 
Iowa 675; American Missionary As- 
Fog ‘v. Smith, 13 N.W. 849, 59 Iowa 

[a] Who is holder of certificate.— 
One who has exchanged his certificate 
of purchase for a void tax deed is still 
in law the holder of the certificate, 
and the proper person to make proof 
of publication of notice. Rice v. 
Bates, 27 N.W. 286, 68 Iowa 393. 

33. Funson v. Bradt, 75 N.W. 337, 
105 Iowa 471; Smith v. Heath, 45 N. 
W. 768, 80 Iowa 281; Johnson v. 
Brown, 33. N.W. 127, 71 lowa 609; Rice 
v. Haddock,. 30 N.W. 579, 70 Iowa 318; 
Stull v. Moore, 30 N.W. 387, 70 Iowa 


149, 

34. Cal.—Walsh v. Burke, 66 P. 
866, 134 Cal. 594. 

Ill.— Harrigan v. Peoria County, 106 
Tll.App. 218. 

lowa.—Nycum v. Raymond, 34 N. 
W. 819, 73 Iowa 224; Kessey v. Con- 
nell, 27 N.W. 365, 68 Iowa 430; BHlis- 
worth v. Cordrey, 16 N.W. 211, 63 
Iowa 675. 

Kan.—Washington v. Hosp, 23 P. 
564, 43 Kan. 324, 19 Am:S.R. 141. 

Minn.—Burbridge v. Warren, 166 N. 
W. 403, 139 Minn. 346; Lovine v. 
Goodridge-Call Lumber Co., 153 N.W. 
517, 130 Minn, 202. i 

N.C.—Mathews v. Fry, 54 S.E. 379, 
141 N.C. 582. 

[a] Filing of original manuscript 
unnecessary.—A reference to the 
printed notice clipped from the news- 
paper is sufficient; the original manu- 
script need not be filed. Hoskins v. 
tke Land Co., 96 N.W. 977, 121 Iowa 

35. See supra § 1743. 

36. Miller v. Williams, 67 P. 788, 
135 Cal. 183; Hall v. Capps, 40 P. 809, 
107 Cal. 518; Sullivan v. Eddy, 45 N. 
E. 837, 164 Ill. 391; Hammond v. Car- 
ter, 40 N.E. 1019, 155 Ill. 579; Glos v. 
Sankey, 36 N.E. 628, 148 Ill. 536, 39 
Am.S.R. 196, 23° L.R.A. 665; Harding 
v. Brophy, 24 N.E. 558, 133 Ill. 39 [aff 
84 N.H. 2538, 187 Ill. 621]; Taylor v. 
Wright, 13 N.E. 529, 121 Ill. 455; Gage 
v. Bailey, 100 Ill. 530; Reimer v. New- 
el, 49 N.W. 865, 47 Minn. 237; Muel- 
soe v. Jackson, 40 N.W. 565, 39 Minn. 


31: 

[a] “Diligent inquiry in the coun- 
ty.’—An affidavit by a purchaser at 
a tax sale that he made diligent 
search and inquiry for the owner in 
the county and was unable to find him 


For later cases, developments and changes in the law see Annotations, same title and section number, 


( 


Lee Nee 


ee 


y 


ee Pee ee ee a 


 . 


Me i ai a de I a 


~ §§ 1751-1753] 


the proof of publication must have annexed to it 
an additional affidavit that the party filing it is 
the correct one giving notice, or it will be invalid.37 
The affidavit must not be made until after the last 


publication.?§ 


[§ 1752] 8. Fees. The matter of fees for serving 
notice to redeem and making proof thereof is reg- 
ulated by the local statutes,?® and, if there is no 
statutory provision in regard to fees where land 


“a 
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has been sold to the state, it must be taken as the 


is insufficient to show that such own- 
er could not “upon diligent inquiry 
be found in the county,” since it 
might be that he could be found in 
the county by result of inquiry out- 
side the county. Sullivan v. Eddy, 45 
N.E. 837, 164 Ill. 391; Glos v. Sankey, 
86 N.E. 62&, 148 Ill. 562. 

[b] Inability to find owner in 
county.—A return of service of a no- 
tice of expiration of time of redemp- 
tion, that after diligent search the 
sheriff had been unable to find the 
within-named person within his coun- 
ty, instead of that the person named 
in such notice could not be found in 
the county, was nevertheless valid. 
Slocum v. McLaren, 119 N.W. 406, 106 
Minn. 386. E 

$7. Ulrickson v. Ulrickson, 173 N. 
W. 742, 42 S.D. 225; Sandys v. Robin- 
son, 128 N.W. 484, 26 S.D. 281. 

8. Lanning v. Musser, 129 N.W. 
1022, 88 Neb. 418. 

39. See statutory provisions. 

[a] When fee is due.—Under a 
statute entitling the tax purchaser to 
three dollars for service of the notice 
and for making an affidavit to such 
service, the fee is not due until the 
proof of service is made. Reed v. 
Lyon, 31 P. 619, 96 Cal. 501. 

40. San Francisco, ete., Land Co. 
v. Banbury, 39 P. 439, 106 Cal. 129. 

41. See statutory provisions. 

What law governs see infra § 1758. 

42. Ala.—Cobb v. Vary, 24 So. 442, 


120 Ala. 263. 
Ark.—Cowley v. Spradlin, 91 S.W. 
550, 77 Ark. 190. 

Cal.—Peo. v. McEwen, 23 Cal. 54. 

Colo.—Elder v. Chaffee County, 81 
P. 244, 33 Colo. 475. 

Fla.—State v. Leatherman, 128 So. 
21; 99 Fila. 899. 

Ga.—Clower v, Flemming, 7 S.E. 
278, 81 Ga. 247. 

Ill_—Peo. v. Ryan, 4 N.E. 478, 116 
Ill. 73; Connecticut Mut. L. Ins. Co. 
v. Stinson, 62 Ill.App. 319 [aff 51 N.E. 
193, 174 Ill. 125, 66 Am.S.R. 262]. 

Idaho.—Cummings v. Cone, 38 P. 
650, 4 Idaho 259. 

Ind.—Ristine v. Johnson, 41 N.E. 
538, 42 N.E. 310, 143 Ind. 44. 

lowa.—Conroy v. Wetmore, 69 N. 
W. 245, 92 Iowa 100. 

Kan.—State v. Bowker, 4 Kan. 114. 

Ky.—Fish v. Genett, 56 S.W. 813, 22 
Koyek. £77. _ 

La.—Richards v. Fuller, 48 So. 285, 
122 La. 847; Coleman v. Baker, 24 La. 
Ann. 524. 

Mass.—MecNeil v. O’Brien, 91 N.E. 
138, 204 Mass. 594. : 

Mich.—Haney v. Miller, 117 N.W. 
71, 154 Mich. 337 [order gr costs va- 
eated 117 N.W. 745, 154 Mich. 337]. 

Minn.—Minnesota Debenture Co. v. 
Scott, 119 N.W. 391, 106 Minn. 32, 

Miss.~~Gaskins v. Blake, 27 Miss. 
675. 

Mo.—State v. Tufts, 15 S.W. 954. 

Mont.—Tilden v. Chouteau County, 
279 P. 231, 85 Mont. 398. 

Neb.—Commercial Savings & Loan 
Ass'n v. Pyramid Realty Co., 237 N. 
W. 575, 121 Neb. 493; Mummert v. 
Grant, 225 N.W. 773, 118 Neb. 651; 
Smith v. Carnahan, 120 N.W. 212, 83 
Neb. 667; Butler v. Libe, 116 N.W. 
663, 117 N.W. 700, 81 Neb. 740, 744. 

N.J.—Lantry v. Sage, 55 A. 34, 69 


N.J.Law 560. 
N.M.—State v. Romero, 161 P. 1108, 
22 N.M. 325. 


N.D.—State v. Morton County, 219 


N.W. 2238, 56 N.D. 712. 

Ohio.—Masterson  v. 
Ohio 301. 

Or.—Rich vy. Palmer, 6 Or. 339. 

Pa.—Lynch v. Brudie, 63 Pa. 206. 

R.I.—Chace v. Durfee, 14 A. 919, 16 
R.I. 248. 

S.D.—Buell v. Boylan, 72 N.W. 406, 
10 S.D. 180. 

Tenn.—Ayres v. Dozier, (Ch.App.) 
52 S.W. 662. 

Tex.—Blair v. Guaranty Sav., etc., 
Co., 118 S.W. 608, 54 Tex.Civ.App. 443; 
Conklin v. El Paso, (Civ.App.) 44 S. 
WwW. 879. 

'Va.—Van Landingham v. Buena 
Vista Improvement Co., 87 S.E. 274, 
99 Va. 37. 

Wash.—Gould v. White, 114 P. 159, 

62 Wash. 406. 


Beasley, 3 


W.Va.—State v. King, 35 S.E. 30, 
47 W.Va. 437. 
Wyo.—Wakeman ve Board of 


Com’rs of Weston County, 274 P. 12, 
40 Wyo. 53. 


Ont.—Payne v. Goodyear, 26 U.C. 
Q.B. 448. 


Sask.—In re Attrux, 3 Sask. L. 345. 

And see cases infra this note and 
section. 

[a] . “Amount due.”—Under a stat- 
ute authorizing the former owners of 
land sold to the county at tax sale 
and not redeemed within the statu- 
tory period to redeem from the coun- 
ty before another sale, provided they 
paid ‘“‘the amount due thereon,’ the 
redemptioner must pay, in addition 
to the amount for which the land was 
struck off to the county, all subse- 
quent taxes and hail indemnity liens 
due together with interest. State v. 
aorta County, 219 N.W. 223, 56 N.D. 
71 


[b] Land sold in foreclosure pro- 
ceedings.—(1) In order to redeem 
land sold under the Scavenger Tax 
Law (Comp. St. [1907] c 77 art 9), in 
a foreclosure proceeding, the owner 
must pay the amount of the decree, 
with interest, at the rate provided for 
in the statute. State v. Several Par- 
eels of Land, 143 N.W. 471, 94 Neb. 
431. (2) Under a statute providing 
for foreclosure “in all respects as far 
as practicable in the same manner 
and with like effect as is provided for 
the foreclosure of real estate mort- 
gages,’ the amount payable for re- 
demption from -a Sale under a tax sale 
is that fixed by law for redemption 
from sales under mortgage foreclo- 
sure. Mummert v. Grant, 225 N.W. 
773, 118 Neb. 651. 

[ec] Woid tax foreclosure.—(1) Re- 
demption from a void tax foreclosure 
should be allowed on payment of the 
tax lien, the taxes subsequently paid, 
together with interest (Clarence v. 
Cunningham, 125 N.W. 597, 86 °Neb. 
434; Humphrey v. Hays, 122 N.W. 
987, 85 Neb. 239), (2) and the value 
of permanent imprevements made by 
the purchaser (Humphrey v. Hays, 
supra). (3) The payment of all de- 
linquent taxes, both before, and sub- 
sequent to, the entry of a void tax 
foreclosure decree, with interest and 
penalties, the land being unimproved, 
is sufficient to enable the owner to 
redeem. Davies v. American Invest- 
ment & Trust Co., 143 N.W. 464, 94 
Web. 427. (4) The owner is not re- 
quired to pay the price paid at fore- 
closure. Clarence v. Cunningham, 
supra. (5) Rate of interest see in- 
fra § 1755. 


*By FELIX C. GRABER (§§ 1753-1794), 
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legislative intent that no fee should be charged.*° 

[§ 1753] ©. Amount Required To Redeem*—1. 
In General—a, Statement of Rules. 
required to redeem land sold for delinquent taxes 
is governed by statute,*! and redemption can be 
effected only by payment of the full amount pre- 
scribed by the statute therefor.*2 
a private purchaser, it is ordinarily the amount 
paid by him at the sale,* together with the sub- 


The amount 


In the case of 


{d] “Premium sale’ under the 
Nebraska statute (Comp. St. [1907] § 
5223), declaring that no redemption 
from a premium sale shall be allowed 
for less than the amount of the de- 
cree, interest, and costs and subse- 
quent taxes paid, is a sale made for 
less than the amount of the decree, 
whether there were several bids or 
only one bid; and, where the owner 
of land that has been sold at public 
sale under a tax decree under the 
statute for less than the amount of 
the decree fails to redeem by paying 
the full amount of the decree, inter- 
est, and costs, the purchaser is en- 
titled to a confirmation, whether there 
has been one bid or more. State v. 
Several Parcels of Land, 121 N.W. 
977, 84 Neb. 719. 

43. U.S.—Glen Inv. Co. vy. Romero, 
254 B.239, 165. C.CsAl 527. 

Colo.—Elder v. Chaffee County, 81 
P. 244, 33 Colo. 475. 

La.—Richards v. Fuller, 48 So. 285, 
122 La. 847. 

Mass.—MeNeil v. O’Brien, 91 N.E. 
138, 204 Mass. 594. 

Mich.—Haney v. Miller, 117 N.W. 
71, 154 Mich. 337 [order gr costs va- 
cated 117 N.W. 745, 154 Mich. 337]. 

Minn.—Minnesota Debenture Co. v. 
Scott, 119 N.W. 391, 106 Minn. 32; 
State v. Johnson, 86 N.W. 610, 83 
Minn. 496 

Mo.—State v. Tufts, 15 S.W. 954. 

Neb.—Brady v. McGinley, 144 N.W. 
780, 94 Neb. 761; Douglas v. Hayes 
County, 118 N.W. 114, 82 Neb. 577; 
Butler v. Libe, 115 N.W. 663, 117 N.W. 
700, 81 Neb. 740, 744. 

N.M.—State v. Romero, 161 P. 1103, 
22 N.M. 325. 

[a] Lands bid in to state and sold 
to purchasers.—Under Rev. L. (1905) 
§§ 936-940, lands bid in to the state 
and not assigned to purchasers within 
three years from the sale at which 
they were offered to purchasers at 
the highest price are expressly sub- 
ject to redemption by the owner or 
other person duly and properly en- 
titled to redeem. Upon redemption 
the full consideration of the sale 
must be paid to the tax purchaser, 
but the person redeeming is entitled 
to a return from the state of the sur- 
plus above the amount due the state. 
Minnesota Debenture Co. v. Scott, 119 
N.W. 391, 106 Minn. 32. 

[b] Purchase for less than total 
amount of taxes.—A purchaser from 
a county of tax sale certificates sold 
under N. M. Code (1915) § 5502, as 
amended by L. (1915) ¢ 78, for less 
than the total amount of the taxes, 
interest, etc., is entitled on redemp- 
tion to collect only his expenditure, 
plus interest, instead of the sums 
called for by the certificate. Glen 
Inv. Co. v. Romero, 254 F. 239, 165 C. 
C.A, 527. 

[ec] Subdivision by purchaser; 
“original sum.”’—The phrase “origi- 
nal sum,” as used in St. (1909) ec 490 
pt 2 § 59, which requires a person re- 
deeming land sold for taxes to pay 
the original sum, with interest and 
other charges, means the amount paid 
at tax sale; hence, where a purchas- 
er of a tract of land at a tax sale has 
subdivided it by his own deed before 
the time for redemption had expired, 
in such a way that his grantee owned 
the tax title to a part of the land 
and plaintiff the equity of redemption, 
the right to redeem depends on plain- 
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sequent taxes paid by him,** and such interest and 
penalties,*® and costs, expenses, and fees,*® as the 
law prescribes, to which may be added the value of 
improvements put upon the land by the tax pur- 
chaser after the sale,*7 but deducting the sum of 
rents and profits or the fair rental value of the land 
if the purchaser has been in possession,** the owner 
not, however, being entitled to the rent of buildings 
and improvements put upon the land by the occu- 
pying claimant.*® A very trifling difference be- 
tween the amount paid or tendered and the correct 
amount, if it is such only as might result from dif- 
ferent modes of calculation, will not invalidate the 
redemption.°® Where land is sold to a private pur- 
chaser at a tax sale and he again purchases it at a 
subsequent tax sale, the owner on redeeming from 
the first sale is not bound to pay the amount nec- 
essary to redeem from the later sale;°1 but, where 
land was sold twice, the first sale being for the later 
tax, the owner cannot redeem therefrom without 
paying the earlier tax for which the second sale was 
had.°? 

Addition of judgment lien. Where land is sold 
as one and the same act under both a tax fieri facias 
and a fieri facias founded on the judgment of a 
court, the property is redeemable by refunding the 
whole amount paid by the purchaser with the stat- 
utory premium thereon,®* but not by refunding a 
less amount, measured by the taxes due, with pre- 
mium on that much.®4 Where the holder of a judg- 
ment procures a tax deed to lands of the judgment 
debtor, which he agrees shall be subject to redemp- 
tion by payment of the judgment, other claimants 
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of the land can redeem only on complying with the 
terms of the agreement.®*® 

Several interests in-assessed lands. Where a tract 
of land was divided into parcels for the purpose 
of assessment and sale, the owner of any one par- 
cel may redeem it by paying the price which it 
brought;°® but, except where such a procedure 1s 
authorized by statute,®7 the owner of an undivided 
interest in a tract, or of a separate portion of a 


-traet which was assessed and sold as an entirety, 


cannot redeem his part or interest by payment of 
a proportionate part of the entire amount, but must 
redeem the whole.*’ Where, however, two separate 
tracts were assessed together and the assessment 
and sale were void as to one of them, the owner of 
the other may redeem without paying the tax charged 
against the first.°° 

Personal property tax.°° A mortgagee whose 
mortgage was recorded before the mortgagor’s taxes 
due on personal property became a lien on the mort- 
gaged property, as provided by statute, may redeem 
such property after it has been sold for taxes as- 
sessed against it, together with the mortgagor’s per- 
sonal taxes, without paying the personal taxes.®t 

Hail indemnity tax. Payment of hail indemnity 
taxes for years subsequent to the date of his mort- 
gage is not necessary in order to entitle a landown- 
er, acquiring title by mortgage foreclosure and deed 
in. foreclosure proceedings, to redeem, all other taxes 
having been tendered.°®? 

Illegal taxes need not, it has been held, be ten- 
dered in order to entitle an interested person to re- 
deem ;°* but, on the other hand, there is authority 


tiff’s paying the whole sum _ paid for 
the tax deed. McNeil v. O’Brien, 91 
N.E. 138, 204 Mass. 594. 

44. See infra § 1757. 

45. See infwa §§ 1755, 1756. 

46. See infra § 1754. 

47. Cowley v. Spradlin, 91 S.W. 550, 
77 Ark. 190; Waterman v. Irby, 89 S. 
W. 844, 76 Ark. 551; Goodrich v. Flor- 
er, 6 N.W. 452, 27 Minn. 97; Humphrey 
v. Hays, 122 N.W. 987, 85 Neb. 239; 
Towle v. Holt, 15 N.W. 2038, 14 Neb. 
221; Lynch vy. Brudie, 63 Pa. 206. 
But see In re Attrux, 3 Sask.L. 345 
(holding that costs of such improve- 
ments are not ‘‘sums charged against 
the land and lawfully paid,’ within 
the meaning of a statute authorizing 
recovery against the redemptioner of 
such sums). 

48. Cornoy v. Wetmore, 60 N.W. 
245, 92 Iowa 100; Elliott v. Parker, 
32 N.W. 494, 72 Iowa 746; Strang v. 
Burris, 16 N.W. 285, 61 Iowa 375; 
Gaskins v. Blake, 27 Miss. 675; Van 
Landingham v. Buena Vista Imp. Co., 
37 S.H.. 274, 99 Va. 37. See Bender 
v. Bean, 12 S.W. 180, 241, 52 Ark, 132 
(purchasers liable for rents from date 
of institution of redemption suit). 

49. Babcock v. Bonebrake, 42 N. 
W. 559, 77 Iowa 710; Elliott v. Park- 
er, 32 N.W. 494, 72 Iowa 746; Boat- 
men’s Sav. Bank v. Grewe, 14 S.W. 
708, 101 Mo. 625. 


50. Wyatt v. Simpson, 8 W.Va. 394. 
51. Brodie v. State, 113 N.W. 2, 
102 Minn. 202. 


52. Newmyer v. Tax Service Cor- 
poration, 289 P. 365, 87 Colo. 474. 

53. Clower v. Flemming, 7 S.E. 278, 
81 Ga. 247. 

54. Clower v. Flemming, supra. 

55. Jordan v. Brown, 9 N.W. 200, 
56 Iowa 281. 

56. People v. McEwen, 23 Cal. 54; 
Penn v. Clemans, 19 Iowa 372; Hewes 
v. Seal, 32 So. 55, 80 Miss. 437. 

57. See statutory provisions. 

[a] Statutes construed to vermit 
redemption. of parcel.—(1) A statute 
providing that the treasurer has a 


right to receive the proportionate sum 
of taxes due on the whole of a sub- 
divided lot in discharge of a particular 
ascertained subdivision, although re- 
ferring only to taxes and not in its 
express terms applicable to redemp- 
tion money, has been held to permit 
redemption of such subdivision by 
payment of its proportionate burden 
of the tax and penalty. Payne v. 
Goodyear, 26 U.C.Q.B. (Ont.) 448. (2) 
Where two tracts of land belonging to 
different owners are assessed togeth- 
er, one of the owners would not have 
to pay on both tracts, or redeem both, 
if sold for taxes; but he could pay 
on or redeem any subdivision, under 
Code Annot. (1892) § 3824, providing 
that, if the purchaser at a tax sale bid 
and pay a larger sum than the amount 
of taxes, damages, and costs, and the 
excess at redemption be in the col- 
lector’s hands, it shall be refunded 
to the purchaser, and, if only a part 
of the land be redeemed, the excess 
shall be apportioned ratably to the 
amount of taxes due at the time of 
sale on the respective parts, and § 
3853, providing that the owner of 
land sold for taxes may redeem any 
part of it, where it is separable by 
legal subdivisions of not less than 


forty acres. Moores v. Thomas, 48 
So. 1025, 95 Miss. 644. 
58. U.S.—O’Reilly v. Holt, 18 F. 


Cas.No. 10,5638, 4 Woods 645. 

Cal. Quinn v. Kenney, 47 Cal. 
147; Mayo v. Marshall, 23 Cal. 594; 
People v. McHwen, 28 Cal. 54. 

La.—Pourciau vy. Angelloz, 64 So. 
888, 890, 134 La. 1006 [cit Cyc]. 

Minn,—State v. Schaack, 10 N.W. 
22, 28 Minn. 358; Moulton v. Doran, 
10 Minn. 67. 

Or.—Rich v. Palmer, 6 Or. 339: 

R.I.—Chace v. Durfee, 14 A. 919, 


16 R.I. 248. 

W.Va.—State v. King, 85 S.E. 30, 
47 W.Va., 437. 

[a] TFhus, where lands of two or 


more persons have been included in 
the same assessment and sold at tax 


sale, in the absence of statutes so 
permitting, there can be no correc-. 
tion of the assessment after sale, so 
that the property may be redeemed in 
parcels. Pourciau v. Angelloz, 64 So. 
888, 890, 184 La. 1006 [cit Cyc]. 

Right of tenants in common to re- 
deem generally see supra § 1698. 

59. Dietrick v. Mason, 57 Pa. 40. 

[a] Reason for, and discussion of, 
rule.—‘‘The right to redeem is as per- 
fect as the right to make sale, and it 
cannot be clogged with a condition 
that the owner shall pay the taxes of 
others for which no sale could legal- 
ly be made. It is true, the words of 
the act are, he shall pay the amount 
of the taxes for which the land was 
sold; but this cannot mean that he 
shall pay the taxes of seated lands 
improperly included and illegally as- 
sessed and sold along with his. The 
proper meaning in such a case is that 
he shall pay the amount of the taxes 
for which his own land was sold. If 
it be said this will deprive the pur- 
chaser of a part of the money he has 
paid, the reply is that as to that he 
bought illegally.” Dietrick v. Mason, 
57 Pa. 40, 42. 

60. Subsequent personal property 
tax see infra § 1757. 

61. Buell v. Boylan, 72 N.W. 406, 
10 S.D. 180; Wakeman y. Board of 
Com’rs of Weston County, 274 P. 12, 
40 Wyo. 58. 

[a] Reason for rule.—‘‘The lien on 
real estate for personal taxes is in- 
ferior to the lien of a prior mortgage.” 
Buell v. Boylan, 72 N.W. 406, 407, 10 
S.D. 180. 

62. State v. Johnson, 208 N.W. 966, 
53 N.D. 184. 

63.. Newton v. Schott, 87 A. 271, 
87 Conn. 142. 

[a] Thus, under Gen. St. (1902) § 
2399, entitling a person interested to 
‘delivery of the tax deed on tender of 
the amount paid the collector within 
a year from the sale, a mortgagee is 
entitled to redeem on tender of the 
amount due for legal taxes, although 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 1753-1756] 


to the-effect that a deduction for illegal taxes will 
not be-allowed on redemption from the purchaser of 
state tax lands.*4 

[§ 1754] b. Costs, Expenses, and Fees.*® No fees 
and expenses of the tax sale can be charged against 
the owner unless definitely fixed by statute,®® but 
provision is sometimes made in the statutes for pay- 
ment of such expenses,®*? and, in accordance there- 
with, the owner has been required, in order to re- 
deem lands sold for delinquent taxes, to pay the 
costs. and expenses of advertising and selling the 
land,®* search fees,*® and the cost of publishing or 
the fees for serving the notice to redeem,’® although 
it has been held that the owner before making a de- 
posit to redeem need not, at his peril, ascertain 
whether the purchaser has incurred expense in the 
service of such notice.?! Where the mayor’s ap- 
proval of the amount to be paid for a search is re- 
quired in order to charge that amount against a 
person redeeming lands sold for taxes, his approvs} 
of the search is not sufficient.7? 

[§ 1755] ¢c. Interest and Penalties’*—(1) Inter- 
est. The statutes commonly provide that the pur- 
ehaser at tax sale shall be entitled to receive from 
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one redeeming the land interest at a specified rate,’* 
and, in order to make an attempted redemption ef- 
fectual, there must be compliance with such stat- 
utes.7° Where redemption is effected through the 
aid of a court of equity, interest at the legal rate 
will be allowed.7* A false statement by the tax 
purchaser to the owner, preventing the owner from 
redeeming, stops the accrual of interest.77 So, where 
the purchaser refused tender of the amount due him, 
he is not entitled to interest at the statutory rate 
but only at the legal rate;7® and, where land was 
sold at a void tax sale, the owner is not required to 
pay the statutory interest allowed to the purchaser 
in ease of redemption,?® legal interest being. all that 
is required.8° Neither the statutory interest nor 
the penalty is to be calculated on the costs and ex- 
penses of the sale.®1 

[§ 1756] (2) Penalties.®? Statutes, authorizing 
the redemption of land sold for delinquent taxes, 
commonly provide for payment to the purchaser of 
a heavy premium, in the nature of a penalty, usu- 
ally calculated as interest at an extraordinary rate.®* 
Such statutes are constitutional®* and must be com- 
plied with;&® but the repeal of a statute imposing 


the sale was made to enforce not only 
the legal taxes, but illegal taxes as 
well. Newton v. Schott, 87 A. 271, 87 
Conn. 142. 


Payment or tender see infra §§|- 


1760-1763. 

64. Haney v. Miller, 117 N.W. 71, 
154 Mich. 337 [order gr costs vacat- 
ed 117 N.W. 745, 154 Mich. 337]. 

; oe Penalty generally see infra § 

756. 

Land struck off to state or county 
see infra § 1759. 

66. Fitzsimmons v. Bonavita, 76 A. 
313, 77 N.J.Eq. 277. 

[a] Expenses incurred for search- 
ing record in order to give the notice 
required by statute, in proceedings to 
foreclose the equity of redemption, 
cannot be charged against the owner, 
as a condition to the redemption of 
the land, there being no statutory 
provision therefor. Fitzsimmons v. 
Bonavita, 76 A. 313, 77 N.J.Eq. 277. 

67. See statutory provisions. 

68. Cordano v. Kelsey, 151 P. 391, 
398, 28 Cal.App. 9; State v. Bowker, 
4 Kan. 114; State v. Harper, 42 N.W. 
764, 26 Neb. 761; Permanent Sav., 
ete., Co. v. Sennt, 7 OhioS.&C.P. 224, 
4 OhioN.P. 346. 

69. Harris- v. PLUG VA. 
702, 92 N.J.Eq. 1. 

[a] Maximum fee al’owed by stat- 
ute.—Under Act April 8, 1903 (P. L. 
p 431) §§ 57, 58, as amended by P. 
L. (1909) p 395, a purchaser of four 
tracts of land at a tax sale in 1910. 
having filed a bill to foreclose the 
right to redeem in which one of the 
owners of the fee filed an answer, was 
not entitled to search fees amounting 
to four hundred and seven dollars and 
eighty cents, as claimed, but defend- 
ant was entitled to a certificate of re- 
demption on paying to the collector 
of delinquent taxes the redemption 
money, including a maximum search. 
fee of forty dollars for each tract of 
land. Harris v. McMurray, 116 A. 702, 
92 N.J.Eq. 1. : 

70. Rousseau v. Riihiniemi, 153 N. 
W. 23, 186 Mich. 653. 

[a] Particular statute construed. 
—Undea Tax L. § 140, as amended by 
Pub. Acts (1905) No. 142, if personal 
service of notice of redemption has 
been made, the sheriff must be paid 
as on personal service of a declara- 
tion; but, if notice is by publication, 
the cost thereof must be paid. Rous- 
seau v. Riihiniemi, 153 N.W. 23, 186 
Mich. 653. 

Notice to redeem generally see 
supra §§ 1718-1752. . 4 

71. Rousseau vy. Riihiniemi, 153 N. 
W. 23, 186 Mich. 653. 


McMurray, 


72. Lantry v. Sage, 55 A. 34, 69 
N.J.Law 560. 

7s. Interest as penalty generally 
see infra § 2220. 

Laud struck off to state or county 
see infra § 1759. 

What law governs see infra § 1758. 

74 See statutory provisions. 

75. U.S.—Glen Inv. Co. v. Romero, 
254 FH. 239, 165-C.C.A.. 527. 

Ala.—Threadgill v. Home Loan Co., 
122 So. 401, 219 Ala. 411. 

Cal.—Collier y. Shaffer, 70 P. 177, 
137 Cal. 319. : 

Fla.—State vy. Leatherman, 128 So. 
21,.99 Fla. 899, 

Ga.—Holeombe v. Beauchamp, 28 S. 
E. 9.73, 101 Ga. 711. 

Ill.—Comstock v. Cover, 35 Ill. 470. 

Ind.—Ristine v. Johnson, 41 N.E. 
538, 42 N.E. 310, 143 Ind. 44. 

Iowa.—Mulligan y. Hintrager, 18 
Iowa 171. 

Kan.—Douglass vy. Lowell, 40 P. 917, 
55 Kan. 574. 

Ae aca ei v. Baker, 24 La.Ann. 

4. 

Minn.—Midland Co. v. Eby, 93 N.W. 
707, 89 Minn. 27. 

Neb.—Brady v. McGinley, 144 N.W. 
780, 94 Neb. 761; Clarence v. Cunning- 
ham, 125 M.W. 597, 86 Neb. 434: Smith 
v. Carnahan, 120 N.W. 212, 83 Neb. 
667; Douglas v. Hayes County, 118 
N.W. 114, 82 Neb. 577; Hannold v. 
Valley County, 117 N.W. 350, 82 Neb. 
221; Butler v. Libe, 116 N.W. 668, 117 
N.W. 700, 81 Neb. 740, 744. 

N.J.—Piat v. Baldauf, 89 A. 982, 85 
N.J.Law 542. 

Tex.—Blair v. Guaranty Savings, 
etc., Co., 118 S.W. 608, 54 Tex.Civ.App. 
443. 

[a] Particular statutes construed. 
—(1) The obligation imposed by P. 
L. (1912) p 652, providing that a per- 
son redeeming lands from tax sale 
shall, in addition to the purchase 
money, pay “twelve per centum in- 
terest thereon,” is to pay interest at 
the rate of twelve per centum per 
annum, and not twelve per centum of 
the purchase price. Piat v. Baldauf, 
89 A. 982, 85 N.J.Law 542. (2) Rev. 
St. (1894) § 8610 (Rev. St. [1881] § 
6466), providing that the person re- 
deeming land from tax sale shall pay 
“the purchase money . and all 
taxes which have been paid thereon 
with interest on such taxes,” does not 
require the payment of interest on 
the amount paid at the tax sale. Ris- 
tine v. Johnson, 41 N.E. 538, 42 N.E. 
310, 143 Ind. 44. (3) Under Code 
(1923) § 3021 et seq, including §§ 3120, 
9905, the purchaser at a state auditor’s 
private sale cannot claim from the re- 


deeming owner interest on a greater 
sum than the assessed valuation. 
Threadgill v. Home Loan Co., 122 So. 
401, 219 Ala. 411. (4) Under Revenue 
L. (1853) § 43, which provides that 
real property sold under it may be re- 
deemed at any time before the expira- 
tion of two years from the date of 
sale by the payment to the clerk of 
the county court of double the amount 
for which the same was sold, and all 
taxes accruing after such sale, with 
ten per cent interest thereon from the 
day of sale, unless such subsequent 
tax_has been paid by the person for 
whose benefit the redemption is made, 
the day of sale alluded to in the stat- 
ute is the day on which a sale might 
take place in each year, if the taxes 
were not paid, and not the day of the 
first sale under which the tax pur- 
chaser claims. Comstock v. Cover, 35 
Ill. 470. 

[b] Redemption by minors.—On 
redemption of land belonging to a 
minor, after reaching his majority, it 
is error to compute the interest on 
the several payments made by the 
purchaser up to the date of the deed 
and to take the amount thereof as a 
new principal. Douglass v. Lowell, 40 
PP. 917,55 Kan. 574: 

76. Gage v. Busse, 3 N.E. 441, 114 
Tll. 589; Roberts y. Merrill, 14 N.W. 
235, 60 Iowa 166. 

77. James v. Piggott, 74 S.E. 667, 
70 W.Va. 435. 


78. McGowan v. Burns, 31 S.W. 
(2d) 953, 182 Ark. 506. 
79. Roberts v. Merrill, 14 N.W. 


235, 60 Iowa 166; Fish v. Genett, 56 
S.W. 813,22 Ky.L. 177; Lyman v. An- 
derson, 2 N.W. 732, 9 Neb. 367; Gould 
v. White, 114 P. 159, 62 Wash. 406. 

80. Roberts v. Merrill, 14 N.W. 
235, 60 Iowa 166; Lyman v. Anderson, 
2 N.W.—732, 9. Neb. 367; (Gould v. 
White, 114 P. 159, 62 Wash. 406. 

81. Collier v. Shaffer, 70.P. 17G 137 
Cal. 319; Cummings v. Cone, 38 P. 
650, 4 Idaho 259; Hawks v. Davis, 69 
N.E. 1072, 185° Mass. 119: 

Costs and expenses generally see 
supra § 1754. 

62. Calculation of penalty on costs 
and expenses of sale see supra § 1755. 

Penalties generally see imfra §8§ 
2104-2164. 

83. See statutory provisions. 

‘84 Augustine v. Jennings, 42 Iowa 

Mulligan vy. Hintrager, 18 Iowa 
171; Estes v. Stebbins, 25 Kan. 315; 
Kittle v. Shervin, 7 N.W. 861, 11 Neb. 


Bs 

85. Cal.—Palomares Land Co. v. 
Los Angeles County, 80 P. 951, 146 
Cal. 530; San Diego Iny. Co. v. Shaf- 
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such a penalty works a remission of the penalty 
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for years previous to the sale,°* or of any taxes 


and it cannot be collected after the repeal.*® paid by him after the redemption ;°* and a stat- 


[§ 1757] d. Subsequent Taxes.** 
to pay and tack subsequent taxes to the amount 
paid by the tax purchaser must be derived from the 
statute,’® and, in the absence of provision therefor, 
there can be no recovery by the purchaser for 
Such provision is commonly 
made, however,?® and, where it is, the tax purchaser 
is entitled to be reintbursed for the amount of all 
taxes paid by him on the property after his pur- 
chase and before the redemption, with interest there- 
on,®! provided he complies with the directions of 
the statute as to the establishment of his len or 
He cannot, 
repayment of any taxes assessed against the land 


amounts so paid.§® 


the evidence of it.?? 


fer, 70 P. 179, 187 Cal. 3235: Collier v. 
Shaffer, 70 P. 177, 137 Cal. 319. 

Ill. Gage v. Parker, 103 Ill. 528. 

Iowa.—Long v. Smith, 24 N.W. 574, 
67 Iowa 22; Harber v. Sexton, 23 N. 
W. 635, 66 Iowa 211; Curl v. Watson, 
25 Iowa 35, 95 Am.D. 763. 

Kan.—Miller v. Madden, 11 P. 449, 
35 Kan. 455; Briscoe v. Ellsworth 
County, 23 Kan. 334; State v. Bowker, 
4 Kan. 114. 5 

Ky.—Tug River Coal Co. v. Brewer, 
15 S.We 1117, Of Ky. 402, 13 Ky, 1. 

La.—Richards v. Fuller, 48 So. 285, 
122 La. 847. ‘ 

Mich.—Grand Haven Arbeiter Un- 
terstutzungs Verein v. Soule, 141 N. 
W. 691, 175 Mich. 210. 

Mo.—Stewart v. Brooks, 28 Mo. 62. 

N.Y.—People v. Cady, 11 N.E. 810, 
105 N.Y. 299. 

N.C.—Cherokee County v. McClel- 
land, 101 S.B. 492, 179 N.C. 127. 

S.D.—Nicol v. Sherman, 110 N.W. 
Milly 2k, Sel. Loos 

[a] Particular statutes construed. 
—(1) A statute permitting redemp- 
tion within a certain period after sale 
by paying the purchaser the amount 
he paid “with ten per cent premium 
of payment” means a flat premium of 
ten per cent without regard to the 
time elapsing between the date of sale 
and the time of redemption. Reynolds 
v. Bickers-Goodwin Co., 131 S.E. 55, 
161 Ga. 378. (2) Under the act of 
Feb. 11, 1898, with relation to delin- 
quent lands purchased in the name of 
the auditor, providing ‘that if no per- 
son who has a right to redeem at the 
time of the service of the copies” of 
an application to purchase shall “ap- 
pear within four months after such 
copies have been served .. . and 
redeem said real estate by paying to 
the“elerk jof. J 2 5.2 court all of the 
taxes, penalties and costs therewith 
connected, as well as all fees and 
costs attending the proceeding under 
this section, including a penalty of 
five dollars which shall be paid to the 
applicant, then the person shall have 
a right to purchase,” it was held that 
the penalties attach as soon as the ap- 
plication to purchase is fiied, irrespec- 
tive of whether or not copies are 
served. Brown v. Christian, 31 S.E. 
21, 96 Va. 254. (3) Where property 
regularly listed for taxation on a due 
assessment was sold at a public tax 
sale, after public notice of sale of 
which the owner was aware, and after 
notice of purpose to bring suit of 
foreclosure, the twenty per cent in- 
terest provided for by Revisal (1905) 
§ 2912, may be collected, although no 
personal service was made or notice 
of sale mailed to owner, as required 
by Revisal (1905) § 2889. Cherokee 
County v. McClelland, 101 S.E. 492, 
LTO Np Cem tule 

86. Snell v. Campbell, 24 F. 880. 

87. Land struck off to state or 
county see infra § 1759. 

What law governs see infra § 1758. 

88. Sprague y. Roverud, 26 N.wW. 
603, 34 Minn. 475. 


The authority 


in equity.°° 


however, exact 


89. Stephens v. Holmes, 26 Ark. 
48; La Roche v. Kinchlo, 114 S.E. 706, 
154 Ga. 547; State v. Jones, 279 P. 741, 
153 Wash. 476. A 

fa] Thus (1) under Civ. Code 
(1910) § 1169, merely providing that 
the redemptioner must pay _ the 
amount paid by the purchaser plus 
a ten per cent premium thereon from 
the date of the purchase to the time 
of payment, where the amount paid 
for the land at the tax sale, with the 
prescribed premium, is tendered by 
those entitled to redeem, the redemp- 
tion is complete, and it is not neces- 
sary to tender the amount of tax fieri 
facias issued after the sale. La 
Roche v. Kinchlo, 114 S:E. 706, 154 Ga. 
547. (2) So, where the statute pro- 
vides for redemption by paying “the 
amount for which same was sold, to- 
gether with interest,” land sold for 
taxes could be redeemed by payment 
of the taxes for which sold, without 
paying taxes of subsequent years. 
Peale v. Jones, 279 P. 741, 153 Wash. 

76. 

[b] Remedy of purchaser.—‘‘The 
statute under which the sale of Mrs. 
Ryan’s lands was made, does not ex- 
pressly require the owner of lands or 
town lots sold, to entitle her to re- 
deem the same, to pay to the purchas- 
er any taxes paid by him on such 
lands subsequent to his purchase, and 
before the redemption thereof. The 
purchaser, in such a case, if he has 
any remedy, is remitted to an action 
at law against the party for whose 
use and benefit he may have paid the 
taxes, subsequent to the purchase and 
before the redemption.” Stephens v. 
Holmes, 26 Ark. 48, 50. 

90. See statutory provisions, 

91. U.S.—Harmon v. Steed, 49 F. 
779 [rev on other grounds 59 F. 962, 
8 C.C.A. 414]; O’Reilly v. Holt, 18 F. 
Cas.No. 10,563, 4 Woods 645. 

Ark.—Cole v. Moore, 34 Ark. .582. 

Cal.—Collier v. Shaffer, 70 P. 177, 
137 Cal. 319; Main v. Thornton, 128 
P. .166,.;20.-Cal- App.) 194% 7 Boyer! v: 
Gelhaus, 125 P. 916, 19 Cal.App. 320. 

Colo.—Lambert v. Murray, 120 BP. 
415, 52 Colo. 156. 
ange v. Ryan, 4 N.E. 478, 116 

Iowa.—Fidelity Inv. Co. v. White, 
223 N.W.: 884, 208 Iowa 519 [mod on 
other grounds 225 N.W. 868, 208 lowa 
519]; Kessey v. Connell, 27 N.W. 365, 
68 Iowa 430; Thode v. Spofford, 17 N. 
W. 561, 21 N.W. 647, 65 Iowa 294; 
viet v. Watson, 25 Iowa 35, 95 Am.D. 
Wish ae v. Auditor, 2 T.B.Mon. 

Mich.—G,. F. Sanborn Co. v. Alston, 
116 N.W. 1099, 153 Mich. 456 [mod 117 
N.W. 625, 153 Mich. 463]; Cheever vy. 
yak Land Co., 96 N.W. 933, 134 Mich. 

Minn.—Jenswold v. Minnesota 
Canal Co., 101 N.W. 6038, 93 Minn. 382; 
State v. Butler, 94 N.W. 688, 89 Minn. 
220; State v. Peltier, 90 N.W. 875, 86 
Minn. 181; McLachlan y. Carpenter, 


Personal property tax.®” 
sold for delinquent taxes, and purchased by the 
state, personal property taxes thereafter assessed 


ute authorizing the purchaser of land at a tax sale 
to pay subsequent delinquent taxes and ‘tack them 
to the amount originally paid by him does not au- 
thorize him so to tack current taxes paid.°® A 
provision that, if a purchaser at a tax sale subse- 
quently pays any taxes on the property, and does 
not file with the county auditor a duplicate tax re- 
ceipt therefor before redemption, he shall not be 
entitled to recover such payments does not apply 
to the eases.in which redemption is effected by suit 


Where land has been 


77 N.W. 436, 75 Minn. 17; Berglund 
v. Graves, 75 N.W. 118, 72 Minn. 148. 

Neb.—Lazure v. Maverick Loan & 
Trust Co., 1388 N.W. 5638, 92 Neb. 471; 
Humphrey v. Hays, 122 N.W. 987, 85 
Neb. 239; Hannold v. Valley County, 
117 N.W. 350, 82 Neb. 221; Butler v. 
Libe, 116 N.W. 663, 117 N.W. 700, 81 
Neb. 740, 744. 

N.M.—State v. Romero, 161 P. 1103, 
22 N.M. 325. 

Pa.—Bannan’s Appeal, 1 Walk. 461. 

Tenn.—Ayres v. Dozier, (Ch.App.) 
52 S.W. 662. 

Va.—Parsons v. Newman, 38 S.E. 
186, 99 Va. 298; Hale v. Penn, 25 
Gratt. (66 Va.) 261. 

[a] “Subsequent assessments,” as 
used in Pol. Code § 3815, means all 
taxes levied against land sold for 
taxes subsequent to the tax for which 
the sale was made. Boyer v. Gelhaus, 
125 P. 916, 19 Cal.App. 320. 

[b] Effect of siatute of limita- 
tions.—In a suit by the owner of land 
to redeem it from one claiming under 
a tax deed and under a decree quieting 
his title, it appeared that defendant’s 
right of possession under the deed 
was barred by adverse possession be- 
fore he actually gained the possession 
and before the date of the decree, and 
that the decree itself was void for 
want of jurisdiction. It was held 
that plaintiff could redeem on re- 
imbursing defendant only for the tax- 
es paid by him within five years be- 
fore the commencement of the suit to 
redeem. Thode v. Spofford, 17 N.W. 
561, 21 N.W. 647, 65 Iowa 294. 

[c] Defective redemption notice.— 
Although a tax-sale purchaser’s no- 
tice to the original owners of the sale 
and of their right to redeem is tech- 
nically defective, the owners cannot 
redeem without reimbursing him for 
taxes paid subsequent to service of 
the notice, with interest on the sums 
paid. G. EF. Sanborn Co. v. Alston, 116 
N.W. 1099, 153 Mich. 456 [mod 117 
N.W. 625, 153 Mich. 463]. 

92. Peterson v. Barnett, (Iowa) 
239 N.W. 77; Kennedy v. Bigelow, 43 
Iowa 74; Larson vy. Sexton, 176 N.W. 
33, 42 S.D. 421. 

[a] Substantial compliance.—A. 
tax certificate holder’s delivery of a 
tax receipt to the county auditor for 
filing satisfied the statute, entitling 
the holder to subsequent taxes paid 
by him as part of the redemption, al- 
though: the auditor returned the re- 
ceipt to the holder, and did not stamp 
it as filed. Peterson v. 
(Iowa) 239 N.W. 77. 

93. Sheppard v. Clark, 12 N.W. 316, 
58 Iowa 371. . 

94. Byington v. Allen, 11 Iowa 38. 

95. Sprague v. Roverud, 26 N.W. 
6038, 34 Minn. 475 

96. Elliott v. Parker, 32 N.W. 494, 
72 Iowa 746; Slyfield v. Barnum, 32 
N.W. 270, 71 Iowa 245, 


97. Personal property tax lien sub. ~ 


sequent to that of redemptioner see 
supra § 1753. 


For later cases, developments and changes in the law see Annotations, Same title and section number, 
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against the former owner are not assessments against 
the land, within the statute requiring all such land 
to be assessed after purchase by the state until a 
deed is made to the state, and requiring payment 
of all subsequent taxes on the land, and hence are 
not to be paid as a condition of redemption of the 


land.°5 


_ Municipal taxes. A statute requiring the redemp- 
tioner to refund to the purchaser the amount of 
any taxes paid by him since, the sale includes, ac- 
cording to one view, not only state and county taxes, 
but also all municipal taxes paid by the purchaser ;°° 
but there is authority to the contrary.t 
{ The amount re- 
quired to redeem land sold for delinquent taxes is 
governed by the law in force at the date of the sale.® 
So, ordinarily, the interest rate is determined by 
the statute in force at the time of the sale;* but it 
has been held that the rate of interest on subse- 


[§ 1758] e. Law Governing.” 


98. San Diego, etc., R. Co. v. Shaf- 
fer, 69 P. 855, 187 Cal. 103. 

99. Cobb v. Vary, 24 So. 442, 120 
Ala. 263; Turner v. White, 12 So. 601, 
97 Ala. 545. 

1. Byington v. Hampton, 13 Iowa 
23; Byington v. Rider, 9 Iowa 566. 

2. What law governs redemption 
generally see supra § 1687. 

8. Collier v. Shaffer, 70 P. 177, 137 
Cal. 319; Rodgers v. Cressman, 130 
AS 17, 96 'N.J.Hq. 209. 

[a] Rule applied.—The right to re- 
deem property sold for taxes of 1903 
and 1904, on payment of the amount 
of purchase money with interest, but 
without payment of subsequent taxes 
paid by the purchaser, was fixed and 
vested by the Tax Act of 1903, in 
force at the time of sale, and not af- 
fected by the Tax Sale Revision Law 
of 1918, in force at the time of the 
offer to redeem, notwithstanding the 
retrospective aspect of §§ 59, 61, 62, of 
the latter act. Rodgers v. Cressman, 
130 A. 17, 98 N.J.Eq. 209. 

4 Kirkman vy. Stoker, 158 S.H. 551, 
201 N.C. 9. 

5. Morris v. Card, 135 So. 340, 223 
Ala. 254. 

6. Cal.—Couts v. Cornell, 82 P. 194, 
147 Cal. 560, 109 Am.S.R. 168. 

Colo.—Statton v. People, 70 P. 157, 
18 Colo.App. 85. 

Iowa.—Everson v. Woodbury Coun- 
ty, 91 N.W. 900, 118 Iowa 99; Soper 
v. Espeset, 19 N.W. 232, 63 Iowa 326. 

Kan.—Judd v. Driver, 1 Kan. 455. 

La.—Varion v. Howcott, 5 La.App. 
(Orleans) 105. 

7. Andreson Co. v. Los Angeles 
County, 203 P. 1040, 55 Cal.App. 585; 
St. Bernard Syndicate v. Grace, 125 
So. 848, 169 La. 666; Tilden v. Chou- 
teau County, 279 P. 231, 85 Mont. 398; 
Brink v. Dann, 144 N.W. 734, 33 S.D. 


[a] In Florida, under Comp. Gen. 
L. (1927) § 994 taxes for the current 
year must be included to redeem un- 
der a tax certificate held by the state, 
if redemption occurs after April 1. 
Rosenhouse v. Holly, 131 So. 389, 100 
Fla. 1394. 

[b] Lands not taxed after deed to 
state.—Under Pol. Code, § 3817, pro- 
viding for redemption of land sold to 
the state for delinquent taxes and not 
disposed of by the state by payment, 
in addition to other amounts of “un- 
paid taxes of every description as- 
sessed against the property for each 
year since the sale; or, if not so as- 
sessed, then upon the value of the 
property as assessed in the year near- 
est the time of such redemption,” and 
in view of §§ 3771 et seq, 3785, 3813, 
3817, 3897, an amount to represent a 
tax which might have been chargeable 
against the property for the years 
subsequent to the date of the deed to 
the state may be included in comput- 
ing redemption charges. Andreson 
Co. v. Los Angeles County, 203 P. 


s 


TAX ATION 


and payment.® 


may require. 


years.?1 


1040, 55 Cal.App. 585. 

Reimbursement of purchaser for 
peonuaes taxes paid see infra § 

8. Johnson v. State, 103 N.E. 97, 
180 Ind. 461. 

{a] In Virginia, where land was 
sold to the state for taxes’a second 
time after it has been entered in the 
land book in the name of the previous 
owner’s grantee, instead of being con- 
tinued in the name of such owner, as 
required by Code § 469, the previous 
owner may redeem without paying the 
costs of another’s application to pur- 
chase from the state for the sum for 
which the land was sold at the second 
sale. Dooley v. Christian, 32 S.E. 54, 
96 Va. 534, - 

{b] Sheriff’s fee for advertising.— 
St. (1903) § 4152 provides that, when 
delinquent property is offered for sale, 
and no one will bid therefor the 
amount of taxes, charges due, and 
cost of sale, including the cost of 
advertising, the sheriff shall purchase 
for the state for the amount of tax 
due, and the commission thereon, and 
make return to the county clerk; that 
the owner may redeem within two 
years by paying the purchase money 
with interest at thirty per cent per 
annum and fifteen per cent on the 
total amount of the purchase price, 
and the amount of the clerk’s costs, 
if any; that, in the redemption of 
land sold to the state, the county clerk 
has authority to collect such delin- 
quent taxes, interest, and penalties 
as are prescribed by law, and shall 
make a report thereof to the auditor; 
and that the total amount paid the 
state for redemption shall be paid in- 
to the state treasury, less five per 
cent commission to the clerk. It was 
held that, under such section, the de- 
linguent sale must be not only for 
the taxes due thereon, but for the 
cost of advertising as well, and that, 
when the property is redeemed from 
the state, the ‘purchase price,” with 
interest and penalties, includes the 
two dollar fee to the sheriff for ad- 
vertising authorized by § 4151, which 
the clerk is bound to collect, and for 
which he is bound to account. Com- 
monwealth vy. Smedley, 139 S.W. 861, 
144 Ky. 694. 

Costs, expenses, and fees generally 
see supra § 1754. 

9. Sanderson v. Bateman, 253 P. 
1100, 78 Mont. 285; State v. Lawler, 
205 N.W. 880, 53 N.D. 278. 

[a] Thus (1) property purchased 
by a county at a tax sale in 1921 can- 
not be redeemed without payment of 
the penalty and the interest on the 
1920 taxes and on delinquent taxes 
since then. Sanderson y. Bateman, 
253 P. 1100, 78 Mont. 235. (2) Under 
Comp. L. (1913) § 2203, relating to as- 
signment of the right of a county to 
land bought at a tax sale, statutory 
provisions relating to penalty and in- 
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quently accruing taxes paid by the purchaser de- 
pends on the statute in force at the time of accrual 


[§ 1759] 2. Land Struck Off to State or County. 
Where land was struck off to the state or county 
for taxes, the amount required to redeem it is usu- 
ally the amount of all taxes delinquent and unpaid,® 
or all taxes for years intervening between the tax 
sale and the exercise of the right,’ together with 
such costs® and interest and penalties® as the law 
Where the statute fails to make ref- 
erence to such taxes, however, the redemptioner is 
not required to pay delinquent taxes for years prior 
to those for which the land was sold;!° and a stat- 
ute providing for redemption from sale for delin- 
quency in specified years does not require payment 
in a lump sum of delinquent taxes for all such 


[§ 1760] D. Payment or Tender!?—1. In General. 


terest on tax sales certificates are 
applicable to certificates issued to the 
county, as well as those issued to 
private bidder. - State v. Lawler, 205 
N.W. 880, 53 N.D. 278. 

[b] In Kentucky, where lands are 
bought in by the state at a tax sale, 
the purchase money bears interest at 
thirty per cent per annum for two 
years, and a penalty of fifteen per 
cent on the amount of the purchase 
money is added; but, the statute be- 
ing silent as to rate of interest after 
two years, only the legal rate of in- 
terest can be charged thereon up to 
the time of payment to the erevenue 
agent, to be computed, however, on 
the gross amount that was due and 
should have been paid, had the land 
been redeemed at the close of the 
two years, and fifteen per cent of the — 
amount due when so paid, embracing 
the six per cent interest from the end 
of the two years to the time of re- 
demption, will be added as compen- 
sation for the revenue agent. James 
v. Blanton, 123 S.W. 328, 121 S.W. 
951, 1384 Ky. 803. 

Interest and penalties generally see 
supra §§ 1755, 1756. 

10. Tilden v. Chouteau County, 278 
P. 231, 85 Mont. 398, 

11. Booth v. Clark, 222 P. 779, 38 
Idaho 3876; Paradis v. Smith, 222 P. 
779, 38 Idaho 374; Washington Coun- 
3 v. Paradis, 222 P. 775, 38 Idaho 

[a] Thus (1) under Sess. L. (1923) 
c 161, a taxpayer whose taxes are de- 
linquent for 1920, 1921, and 1922, is 
not required to pay such delinquent 
taxes in a lump sum for the whole 
period of three years in order to avail 
himself of the provisions of § 1 of 
the act, but on payment to the county 
of such delinquent taxes for any one 
of those years, less any penalties, to- 
gether with interest thereon at the 
rate of seven per cent per annum from 
the date of delinquency, he may re- 
deem his property from such sale for 
that year and may make like redemp- 
tions for the other years in the same 
manner at any time before the county 
conveys the property. Booth v. Clark, 
222) Pi -779, 38 Idaho 376; “Paradis' Vv. 
Smith, 222 P. 779, 38 Idaho 374; Wash- 
ington County v. Paradis, 222 P. 775, 
38 Idaho 364. (2) So, where, under 
such statute, the state offers to re- 
deem from a tax deed for delinquent 
taxes for 1920 land on which it has 
a mortgage, and tenders the amount 
due, and the property has not been 
disposed of by the county, the treas- 
urer and ex officio tax collector may 
not make payment of delinquent taxes 
for years subsequent to 1920 a con- 
dition precedent to redemption and is- 
suance of a tax deed in evidence 
thereof. State v. Stuart, 238 P. 305, 
41 Idaho 126. 

12. Tender as condition precedent 
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A person wishing to redeem land sold for taxes 
should tender the necessary amount unless a formal 
tender is waived;!* and, when the person entitled 
to redeem duly offers the proper amount to the prop- 
er person, it is immaterial that the money is not 
accepted; for a sufficient tender will ipso facto work 
a redemption.t* To have this effect, however, the 
tender must be of the full amount which the pur- 
chaser is entitled to receive,t® and must be made in 
due time and manner,!® and must be specific, that 
is, directed to a specific tax sale and offering a par- 
ticular amount,!7 and unconditional.1® A tender 
must also be made by a person entitled to make 
it.1° Further, the money must be produced and 
tendered ;?° an offer to pay the amount necessary 
to redeem does not amount to a tender without the 
production of the money.?1 Payment of the re- 
aemption money must be made in cash and in coin 


‘TAXATION 


[§§ 1760-1761 


the medium tendered is equivalent by law to cur- 
rent money.?2. It has been held, however, that an 
indebtedness of the purchaser to the owner may op- 
erate as an immediate redemption;?* but, where 
redemption could not be had directly by reason of 
expiration of the time therefor,?* it cannot be had 
indirectly by an equitable application of rents and 
profits.2° A small deficiency in the amount ten- 
dered for redemption from a tax sale, attributable 
to mistake, will not vitiate the tender,?® and the 
payment need not appear on the records in order 
to work a redemption.?* ; 

[§ 1761] 2. To Whom Made. The redemption 
money should generally be paid to the holder of the 
tax title at the time of the redemption,?® and hence 
not to the original purchaser if he has meanwhile 
assigned or conveyed his interest,?® but to his ven- 
dee or the assignee of the tax certificate,?° provided 


or legal tender notes, unless this is 


4 right of action to redeem see infra 
1774. 

13. Douglas v. Hayes County, 118 
N.W. 114, 82 Neb. 577; Blanton v. 
Nunley, 119 S.W. 881, 55 Tex.Civ.App. 
427 faff 126 S.W. 1110, 103 Tex. 316]. 

[a] Rule applied.—W here the 
owner of part of a tract of land sold 
for taxes wrote to the person holding 
title under the judgment, stating that 
he desired to redeem his interest in 
the land, and the holder replied that 
he would be unwilling that a portion 
only of the land should be redeemed, 
and no tender of the amount due was 
made, nor any offer by the owner in 
his action for the land, there was no 
wrongful refusal of permission to re- 
deem the land. Blanton v. Nunley, 
119 S.W. 881, 55 Tex.Civ.App. 427 [aff 
126 S.W. 1110, 103 Tex. 316]. 

Waiver of tenfler see intra § 1762. 

14. Ark.—Bender v. Bean, 12 S.W. 
180, 241, 52 Ark. 132. 

Ga.—Bourquin v. Bourquin, 47 S.E. 
639, 120 Ga. 115. 

Kan.—Wilson y. Reasoner, 16 P. 100, 
37 Kan. 663. 

la.—Pourciau v. Angelloz, 64 So. 
888, 134 La. 1006; Bentley v. Caval- 
lier, 46 So. 101, 121 La. 60; Spanier v. 
De Voe, 27 So. 174, 52 La.Ann. 581; 
Basso v. Benker, 33 La.Ann. 432; 
Brooks y. Hardwick, 5 La.Ann. 675; 
Lindner v. Martinez, 2 La.A. (Or- 
leans) 60; State v. Register, 1 La.A. 
(Orleans) 140; Henderson y. Lambert, 
122 So. 295, 11 La.App. 9. 

Mich.—Rousseau vy. Riihiniemi, 153 
N.W. 23, 186 Mich. 653. 

Bee ae tend v. Tarsney, 69 Mo. 

Or.—Harter vy. Cone, 115 P. 1070, 59 
Orn, 432 

Pa.—Deringer v. Coxe, 10 A. 412, 6 
Pa.Cas. 283. 

S.D.—Gibson y. Pekarek. 131 N.W. 
7128, 27 S.D. 423 [aff 126 N.W. 597, 25 
S.D. 281, Ann.Cas.1912B 944). 

Yex.—Burns v. Ledbetter, 54 Tex. 
374; McGraw v. Potts, (Civ.App.) 27 
S.W.(2d) 550; Logan v. Logan, 72 S. 
W. 416, 31 Tex.Civ.App. 295. 

Va.—Denniston y. Saul, 68 S.E. 1002, 
Ta Vidinn 20: 

Wash.—Seattle Land & Improve- 
ment Co. v.. Blum, 128 P.:1066, 71 
Wash. 530. 

W.Va.—IxXoon vy. Snodgrass, 18 W. 
os 320; Sperry v. Gibson, 3 W.Va. 


U.C.Q.B.0.S. 645. 

15. Ark.—Cowley v. Spradlin, 91 S. 
Wi 5.0, it Ark. 190707 ” 

Ill—Plumsted v. Glos, 104 N.E. 
1009, 263 Ill. 181. 

La.—Richards v. Fuller, 48 So. 285, 
122 La. 847. 

Miss:—Fitts v. Huff, 63 Miss. 594. 

Neb.—Sanford vy. Moore, 79 N.W. 


548, 58 Neb. 654. 
[a] Tender held sufficient.—Where 


Ont.—Cunningham v. Markland, e 


waived or unless 


three tracts of land were sold at tax 
sale, under an assessment against A 
and B, having record title to one tract 
tendered to the purchaser the total 
amount of taxes, costs, and penalties 
paid by him, under Const. art 233 (Act 
[1898] No. 170 § 53), which the pur- 
chaser dec’ined, and where B then de- 
posited the money with the collector. 
pursuant to § 65, with a written state- 
ment that it was tendered to redeem 
two of the tracts, which deposit the 
purchaser refused, the tender worked 
a redemption of the property as a 
whole, his willingness to redeem less 
than the whole not affecting the effi- 
cacy of the tender. Pourciau v. An- 
gelloz, 64 So. 888, 134 La. 1006. 

Amount required to redeem see Su- 
pra §§ 17538-1759. 

16. Thweatt v. Black, 30 Ark. 732; 
Allen vy. Gates, 89 S.H. 821, 145 Ga. 
652; Clower v. Flemming, 7 S.E. 278, 
81 Ga. 247; People v. Edwards, 10 
NYS.) 3309 56> Fun 377. 

[a] Tender after time allowed by 
law for redemption under tax sale is 
inefficacious. Allen v. Gates, 89 S.E. 
821, 145 Ga. 652. 

Time for redemption see supra §§ 
1700-1706. 


eee: Bolinger v. Henderson, 23 Iowa 
18. Colo.—Mitchell v. Pearson, 82 


P. 447, 34 Colo. 281. 

Ill.—Plumstead vy. Glos, 104 N.E. 
1009, 263 I). 181. ; 
gene: ae v. Conn, Sm.&M.Ch. 

N.Y.—Peop'e v. Edwards, 10 N.Y.S. 
BS0;, 00 Era 3. 

Pa.—Halsey v. Blood, 29 Pa. 319. 

W.Va.—Barton y.. Gilchrist, 19 W. 
Va, 223° 

Wis.—Woodbury v. Shackleford, 19 
Wis. 55. 

[a] Request for deed.—A tender, 
made by the owner of land sold for 
taxes to the holder under the tax 
deed, of the amount paid for taxes, 
special assessments, accrued interest, 
costs, and expenses, followed by the 
request that the holder execute a quit- 
claim deed, is insufficient because not 
unconditional. Plumsted v. Glos, 104 
N.E,. 1009, 263 Ill. 181. 

19. State v. McCollough, 279 P. 246, 
85 Mont. 435, 66 A.L.R. 1033; Eames 
v. Armstrong, 59 S.H. 165, 146 N.C. 1, 
125 Am.S.R. 436. 

[a] Tender by husband of owner. 
—Where a wife’s land was listed for 
taxation by her husband and sold, and 
no tender to redeem was made by her 
or by anyone for her or claiming un- 
der her, a tender by the husband was 
ineffectual, as he had no estate or in- 
terest in the land. Eames v. Arm- 
strong, 59) SB. 165)" 146 NiO 1 tos 
Am.S.R. 436. 

[b] Advance by county treasurer. 
—There was no valid redemption of 
property from tax sale, where the 


county treasurer advanced personal 
funds to effect a redemption for the 
Jwner on the last day of the redemp- 
tion period. State v. McCollough, 279 
P. 246, 85 Mont. 435, 66 A.L.R. 10338. 
20. Reeves v. Bremer County, 34 
N.W. 794, 73 Iowa 165; Shoemaker v. 
Porter, 41 Iowa 197. 
21. Shoemaker v. Porter, supra. 
22. Murphy v. Smith, 3 S.W. 891, | 
49 Ark. 87; Reeves v. Bremer County, 
34 N.W. 794. 738 Iowa 165; People v. 
B'eckwenn, 27 N.E. 376, 126 N*Y. 310; 
aang v. Dodson, 6 Baxt. (Tenn.) 
[a] Rule applied.—A judgment 
ereditor cannot redeem from a tax 
sale by advancing the amount of his 
judgment on the purchaser’s bid. 
pveeet v. Dodson, 6 Baxt. (Tenn.) 


{b] Equivalent of money.—Under 
L. (1874) ¢ 326, which authorized the 
issue of certain certificates in pay- 
ment for local improvements, and 
provided that such certificates should 
be “receivahle at all times in payment 
of any assessment” levied to pay for 
them, redemption from a sale made to 
enforce such assessment may be made 
in such certificates, since a tax sale 
does not constitute payment of the 
tax, but is merely an assignment of 
the tax lien to the purchaser. People 
Mee dca genie te 27 N.E. 376, 126 N.Y. 

Waiver of tender see infra § 1762. 

23. Gaskins v. Blake, 27 Miss. 675. 

[a] Application of rents.—Where 
one was in possession of the land 
when it was sold for taxes, and be- 
came the purchaser, and the yearly 
rental of the land was worth consid- 
erably more than the taxes due on it 
at the time it was sold, it was held 
that the indebtedness of the occupant 
to the owner of the land for rent op- 
erated aS an immediate redemption 
of the land. Gaskins v. Blake, 27 
Miss. 675. 

24. Time for redemption see supra 
§§ 1700-1706. 

25." Spengin v. Forry, 37 Iowa 242. 

26. Mosser v. Moore, 49 S.E. 537, 
56 W.Va. 478. 


£7. Knudson yv. Powers, (S.D.) 230 
NW. 282. 
[a] Thus payment by a lienhold- 


er’s attorney to the holder of a cer- 
tificate of sale constituted payment 
of delinquent taxes, although the at- 
torney took an assignment of the cer- 
tificate and. the payment did not ap- 
pear on the records. Knudson _ vy. 
Powers, (S.D.) 230 N.W. 282. 

28. Bright v. Boyd, 4 F.Cas.No. 1,- 
875, 1 Story 478. 

29. Bright v. Boyd, supra. And 
see cases infra notes 30-33. 

30. Thweatt v. Black, 30 Ark. 732; 
McPhail vy. Nunes, 192 P. 95, 48 Cal. 
App. 383; Fidelity Inv. Co. v. White, 
223 N.W. 884, 208 Iowa 519 [op mod 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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the conveyance appears on the record®! or the re- 
demptioner had notice thereof,?? and provided there 
is no statutory provision to the contrary;3* but if 
the land has ever since the tax sale been held in pos- 
session by one claiming title adversely to the pur- 
chaser, the tender or payment made for the purpose 
of redeeming the premises should be made to such 
purchaser, and not to one to whom he, while thus 
disseised, has made a deed thereof.*4 Payment may 
also be made to any duly authorized agent of the 
person entitled to receive it,?> and payment of the 
whole amount necessary to redeem to any one of 
several joint purchasers is sufficient.** Payment to 
the tax collector or clerk instead of the purchaser 
or holder of the tax certificate is not sufficient in 
the absence of statutory authorization therefor,3? 
but payment to the person designated in the notice 
to redeem is sufficient,** as is payment to a public 
officer when he is the person designated by statute 
to receive it.°° Although there is authority to the 
eontrary,*® it is held that, even where the statute 
specifically designates a public officer as the person 


on other grounds 225 N.W. 868, 208;ing Act No. 85 § 64), the redemption 


Iowa 519]. 
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to receive the money, yet a tender or payment to 
the purchaser himself will be a sufficient compli- 
ance with the law, at least in equity;*1 and espe- 
cially is it proper to deposit the money with the 
proper public officer when the purchaser cannot 
be found within the county,4? or when he refuses 
to receive it.#3 

Holder of erroneous tax deed. Payment to the 
holder of a second tax deed erroneously issued on 
the same sale operates to redeem.‘ 

Compromise of controversy. Where statutes au- 
thorize a compromise of controversies involving the 
validity of taxes, the owner’s payment of the amount 
agreed to be accepted by the county officers is a re- 
demption from the tax sale,#® and the certificate 
holder can obtain no title by virtue of his certifi- 
cate.*® 

[§ 1762] 3. Legal Tender Waived.47 A formal 
tender of money is not required, where it is disclosed 
that, if it had been so made, it would have been 
fruitless.48 Thus actual production is waived or 
rendered unnecessary by the purchaser’s refusal to 


136, 54 Iowa 52; Rich v. Palmer, 7 Or. , 


[a] Iuvalidity of conveyance.— 
Where the land was sold to the state 
which took a deed, and another deed 
then was given to a purchaser, al- 
though the latter was void, yet where 
the purchaser had paid the state the 
entire amount of taxes and penalties 
So as.to be entitled to a deed, the 
owner cannot, by paying such amount 
to the state, redeem, the state hav- 
ing parted with its interest. Mc- 
fo v. Nunes, 192 P. 95, 48 Cal.App. 

31. Denniston y. Saul, 68 S.E. 1002, 
LIE Via 205. 

[a] RBule applied.—Where the pur- 
chaser of record at a tax sale and his 
attorney refused to receive the re- 
demption price tendered within the re- 
demption period by the owner, 
through his attorney with power to 
act, and there was no intimation that 
the purchaser was not the proper per- 
son to receive the payment or that a 
corporation had been created to which 
the redemption price should be paid, 
the owner could properly tender the 
price to the clerk of the court, and, 
when he did so, the right to redeem 
could not be defeated on the ground 
that the corporation to whom the land 
had been conveyed was ignorant of 
the owner’s perfected right of re- 
demption. Denniston v. Saul, 68 S.E. 
1002, 111 Va. 275. 

32. Hellems v, Roszel, 256 F. 606, 
167 C.C.A. 636; Douglass v. McKee- 
ver, 39 P. 703, 54 Kan. 767; Faxon 
v. Wallace, 101 Mass. 444, 

[a] Tender to original purchaser 
is good where the owner has no no- 
tice of his having assigned the certifi- 
cate. Douglass v. McKeever, 39 P. 
703, 54 Kan. 767. ; 

{b] Payment to original purchas- 
er.—(1) The assignee of the purchas- 
er of land at tax sale cannot defeat 
the owner’s redemption by payment to 
the purchaser, unless the owner had 
notice of the assignment. Hellems v. 
Roszel, 256 F. 606, 167 C.C.A. 636. (2) 
Since W. Va. Code (1913) ec 381 (88 
1058-1112), gives a receipt for money 
paid at tax sale no greater significance 
than an ordinary receipt, and § 19 
authorizes the execution of a tax deed 
without surrender of the receipt, re- 
demption on payment to the original 
purchaser is not ineffective against 
an assignee, because the receipt had 
been surrendered to the assignee and 
was not demanded by the owner. 
Hellems v. Roszel, supra. | 

33. See statutory provisions. 

la] Particular statutes construed 
and applied.—(1) Under La. Const. 
(1879) art 210, and the statute in pur- 
suance thereof (Acts [1888] p 133, be- 


of lands from a tax sale may be ef- 
fected by tendering, within one year, 
the amount of the taxes and interest 
to the purchaser at the tax sale, and 
it is immaterial that before the ten- 
der he has conveyed his title to a 
third person. Wheelwright v. Le- 
more, 56 EF. 163. (2) Under Rev. St. 
(1895) art 5187, providing that the 
Owner may within two years after the 
sale redeem “‘by paying or tendering to 
the purchaser, his heirs or legal rep- 
resentatives, double the amount paid 
for the land,’ payment may be made 
to the purchaser, although he has 
transferred his interest, and the own- 
ers have notice of such transfer, as 
the word “purchaser,” as used in the 
statute, applies only to one who pur- 
chases at the tax sale, such statutes 
being liberally construed in favor of 
the owner, and such right is not af- 
fected by a judgment in an action by 
the owners against the original pur- 
chasers in which the right to redeem 
was conferred on the owners by pay- 
ment or tender of the amount due the 
purchasers or those holding under 
them. Turner y. Smith, 119 S.W. 922, 
56 Tex.Civ.App. 1. 

34. Faxon v. Wallace, 101 Mass. 
444; Faxon v. Wallace, 98 Mass. 44, 

35. Leas v. Garverich, 42 N.W. 194, 
77 Iowa 275; Danser v. Johnson, 25 W. 
Va. 380. 

[a] Husband acting as wife’s 
agent.—Danser vy. Johnson, 25 W.Va. 
380. 

36. James v. Piggott, 74 S.E. 667, 
70 W.Va. 435. 

37. Weil v. Bell, 99 So. 887, 155 La. 

; Hunt vy. Abel, 98 So. 434, 154 
La. 962; Frisco’ Land, Co. v. Nevins, 
66 So. 300, 135 La. 927; Frisco Land 
Co. v. Nevins, 57 So. 284, 129 La. 963: 
Perrow v. Webster, 97 S.H. 770, 124 
Va. 321. : 

838. Rousseau vy. Riihiniemi, 153 N. 
W. 23, 186 Mich. 653. 

[a] Ilustration.—Where a_ notice 
to redeem from a tax sale designated 
the register in chancery as the place 
to make redemption, payment made 
to him is sufficient. Rousseau v. Rii- 
hiniemi, 153 -N.W. 23, 186 Mich. 653. 

39. Hedsdon v. Weinstein, 146 N. 
E. 675, 251 Mass. 440; Coleman y. 
Security Sav. Society, 107 P. 842, 57 
Wash. 675; Taylor v. Rountree, 28 
Wis. 391. 

[a] Payment to deputy.—Where 
the law directs the money to be paid 
to the clerk of the board of supervis- 
ors, payment to one who was acting as 
deputy clerk, although not legally ap- 
pointed such, will effect a valid re- 
demption. Taylor v. Rountree, 28 
Wis. 391. 

40. Poindexter v. Doolittle, 6 N.W. 


133; Gibson vy. Pekarek, 126 N.W. 597, 
25 S.D. 281, Ann.Cas.1912B 944 [aff. 
131 N.W. 728, 27 S.D. 423]. 

[a] Rule applied.—Under Sess. L. 
(1891) ¢c 14, § 118, permitting redemp- 
tion from a tax sale within two years 
after the sale, or at any time before 
conveyance by the county treasurer, 
by paying the treasurer for the use of 
the purchaser, etc., a tender for re- 
demption must be made to the county 
treasurer, and a tender to the grantee 
of the tax sale purchaser is unavail- 
ing. Gibson v. Pekarek, 126 N.W. 597, 
25 S.D. 281, Ann. Cas.1912B 944 [aff 
131 N.W. 728, 27 S.D. 423]. 

41. La.—dAlter vy. Shepherd, 27 La. 
Ann. 207. ‘ 

N.J.—Ruddy v. Woodbridge Tp., 47 
N.J.Law 142. 

Pa.—Broughton y. Journeay, 51 Pa. 
Ske 

Porto Rico.—Erwin v. Nater, 6 Por- 
to Rico Fed. 492. 

Ont.—Cameron v. Barnhart, 14 
GrantCh. 661. 

Sask.—In re Attrux, 3 Sask.L. 345. 

N.W.Terr.—In re Hardaker, 7 Terr. 
L. 151 (due to tenderee’s refusal to! 
state amount). 

[a] Rule applied as to statute per- 
mitting, but not requiring, money ten- 
dered to be deposited with tax collec- 


tor. Lindner v. Martinez, 2 La.A. 
(Orleans) 60. 
42. Calhoun v. Spell, 120 So. 40, 


167 La. 653; Prater v. Craighead, 43 
So. 258, 118 La. 627; Hale v. Penn, 25 
Gratt. (66 Va.) 261. 2 

43. Pourciau v. Angelloz, 64 So. 
888, 134 La. 1006;, Harter v. Cone, 115 
P. 1070, 59 Or. 48; Denniston vy. Saul, 
68 S.E. 1002, 111 Va. 275. 

[a] Payment into court.—Where 
an owner, after tendering to the pur- 
chaser at a tax sale an amount suffi- 
cient to cover the tax interest and 
penalties. paid by him, paid the 
amount into court pursuant to Lord 
L. § 3725, he kept the tender alive, 
and the title of the purchaser was de- 
feated. Harter v. Cone, 115 P. 1070, 
59 Or. 43. - 

44. Miller v. Steele, 109 N.W. 37, 
146 Mich. 123. 

45. Gilkey & Anson Co. v. Doolit- 
tle, 152 N.W. 899, 161 Wis. 163. 

46. Gilkey & Anson Co. v. Doolit- 
tle, supra. 

47. Estoppel by receipt of money 
see infra § 1789. 

Operation of tender as waiver cr es- 
toppel see infra § 1763. 

48. Bundy v. Wills, 130 N.W. 273, 
88 Neb. 554, -Ann.Cas.1912B 900; 
Douglas v. Hayes County, 118 N.W. 
114, 82 Neb. 577; Mitsch v. Riverside 
Tp., 92 A. 436, 86 N.J.Law 603. 

[a] Rule applied.—The refusal of 
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receive the money, either in consequence of his denial 
of the right to redeem or of his claiming a larger 
sum;*® and, where a tender is refused without ob- 
jection to the sufficiency of the amount, objection 
on that ground is waived.®® The objection that pay- 
ment by check is not a legal tender is waived if 
not made at the time the check is offered;°' and 
payment, in lieu of cash, in a medium satisfactory 
to the county officer accepting it has been held ef- 
fective to work a redemption,®°? as where payment 
was by check,®? certificate of deposit,°* or bank 
notes,°> such acceptance being at the peril of the 
officer.°® 

[§ 1763] 4. Estoppel by Tender.°’ Although 
there is authority to the effect that a tender of a 
sum of money for the purpose of redeeming real 
estate from a tax sale is an admission that the 
amount tendered is due,®* and a waiver of any ir- 
regularity in the assessment or sale,°® it has been 
said that the only effect of a tender by the former 
proprietor of the price to the tax purchaser is to 
estop him from disputing the amount of the taxes, 
and that it does not estop him from contesting the 
validity of the sale in an action to annul.®° 
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[§ 1764] E. Proceedings for or on Redemption 
—1l. In General. Redemption of real estate from 
a tax sale being wholly statutory,** the person seek- 
ing to redeem must follow and comply with the 
terms of the statute in order to assert his rights.°” 
Generally no formal application or notice of an in- 
tention to redeem is required,®* but, on payment or 
tender of a sufficient amount to the proper party, 
the redemption is effected without further formal- 
ity. Where the payment is to be made to a pub- 
lic officer, the mere payment and receipt of the mon- 
ey are generally sufficient to effect the redemption, 
statutes prescribing the reports, entries, or other 
acts to be done by the officer being merely directory 
as respects the rights of the redemptioner.*® 

Redemption by insolvent corporation. A corpo- 
ration which is insolvent and in the hands of a re- 
ceiver must redeem its lands from tax sale in the 
same way as an individual owner, namely, by pay- 
ment to the holder of the tax certificate,** and the 
latter is not required to file his claim with the re- 
ceiver as a creditor.°? 

Description of part redeemed. Where a tract of 
land was assessed as a whole, an owner in severalty 


the purchaser to receive anything less 
than an amount which is larger than 
that to which he is entitled is a waiv- 
er of a formal tender. Douglas Vv. 
Hayes County, 118 N.W. 114, 82 Neb. 
577. 
_ 49. U.S.—Dubois v. Hepburn, 10 
Pet. 1; .9/ L.Ed. 3252 

Ark.—Hodges v. Harkleroad, 85 S. 
W. 779, 74 Ark. 343. 

Ga.—Lamar v. Sheppard, 10 S.E. 
1084, 84 Ga. 561. 


La.—MacLeod v. Hoover, 105 So. 
305, 159 La. 244. 
Mass.—Hillis v. O’Keefe, 75 N.E. 


147, 189 Mass. 139; Perry v. Lancy, 
60 N.E. 472, 179 Mass. 183. 

Neb.—Douglas v. Hayes County, 
118 N.W. 114, 82 Neb. 577. 

N.J.—Mitsch v. Riverside Tp., 92 
A. 436, 86 N.J.Law 6038; Gonzales v. 
Harrington, 126 A. 38, 2 N.J.Misc. 311. 

W.Va.—Cain v. Brown, 46 S.E. 579, 
54 W.Va. 656. 

[a] On bill to redeem.—(1) A bill 
in equity filed by minors to redeem 
land from a tax sale, as provided by 
law, implies an offer to pay such 
amount as the law allows to the pur- 
chaser, and such tender, not being 
met by any objection to its terms, or 
to the fact that no money is actually 
produced, terminates the estate of the 
tax purchaser. Bender v. Bean, 12 
S.W. 180, 241, 52 Ark. 132. (2) So, 
where the purchaser at the tax sale 
demanded an excessive sum to re- 
deem, refused an interview to state 
an account, the situation in regard-_to 
which was complicated, and stated 
that it would accept nothing less than 
the total sum demanded, the filing of 
a bill to redeem is a sufficient tender 
of payment. Gonzales v. Harrington 
Co., 126 A. 38, 2 N.J.Mise. 311. 

50. Lyman v. Walker, 185 N.W. 
607, 192 Iowa 982; Bundy v. Wills, 
130 N.W. 273, 88 Neb. 554, Ann.Cas. 
1912B 900; Mitsch v. Riverside Tp., 
92 A. 436, 86 N.J.Law 603; Mosser 
v. Moore, 49 S.E. 537, 56 W.Va. 478. 

[a] Rule applied: (1) Where the 
refusal to receive payment was based 
solely on the ground that the offer 
was made by a stranger to the title 
Mitsch v. Riverside Tp., 92 A. 436, 
86 N.J.Law 603. (2) Where a tax 
purchaser refuses to permit a redemp- 
tion, not on account of the amount 
of money tendered, but claiming the 
validity of his purchase and refusing 
a tender generally. Mosser v. Moore, 
49 S.E. 537, 56 W.Va. 478. (3) So the 
holder of a tax deed who made no 
objection to the property owner’s of- 
fer to redeem on the ground that the 


the state be acquired; 


amount tendered to the auditor was 
short cannot object on such ground 
on the owner’s appeal from an adverse 
judgment in an action to set aside the 
deed and permit redemption. Lyman 
v. Walker, 185 N.W.. 607, 192 Iowa 


982. 

51. Bundy v. Wills, 130 N.W. 273, 
88 Neb. 554, Ann.Cas.1912B 900; 
Townshend vy, Shaffer, 3 S.H. 586, 30 
W.Va. 176. 

[a] Rule applied.—Where the tax 
collector refused to receive payments 
from the owner, solely on the ground 
that the offer was made by a stran- 
ger to the title, the owner was given 
no chance to redeem, although a check 
and not cash was tendered. Mitsch 
Dette Tp., 92 A. 436, 86 N.J.Law 


52. See cases infra notes 53-55. 

53. Smith v. Freeman, 300 S.W. 
445, 175 Ark. 856; Beck v. Meroney, 
47 S.E. 613, 135 N.C. 532; Field v. 
Pier, 135 N.W. 496, 150 Wis. 83. 

54. Crozier v. Scott, 211 N.W. 634, 
237 Mich. 361. 

55. Boyd v. Olvey, 82 Ind. 294. 

56. Smith v. Freeman, 300 S.W. 
445, 175 Ark. 856. 


sen Waiver of tender see supra § 
1762. 
58. Chicago, etc., R. Co. v. Kelley, 


74 N.W. 935, 105 Iowa 106; Burton 
v. Hintrager, 18 Iowa 348. 

[a]. Bule applied.—The owner of 
land, having tendered the amount paid 
by the purchaser at the tax sale, will 
be required to. pay the same in order 
to redeem, although the tax deed is 
set aside as void. Chicago, etc., R. Co. 
v. Kelley, 74 N.W. 935, 105 Iowa 106. 


ree Burton v. Hintrager, 18 Iowa 
60. E. MclIlhenny’s Sons v. Couvil- 


lon, 2 La.App. 734. 

61. See supra § 1686. 

62. McNeil v. O’Brien, 91 N.E. 138, 
204 Mass. 594; Peavy v. Wood, 15 So. 
929, 71 Miss. 981. 

[a] Receipt by unauthorized offi- 
cer.— Where the law contains specific 
provisions for. extinguishing the 
state’s title by redemption, only by 
conformity to them can the title of 
the receipt 
of redemption money by an officer not 
entitled to receive it does not bind 
the state. Peavy v. Wood, 15 So. 929, 
71 Miss. 981. 

[b] In Alabama (1) under Code 


(1923) § 3108, an owner in possession 


may redeem from a tax sale without 
waiting for a statutory suit by the 
purchaser against him for recovery of 
possession. Morris y. Card, 135 So. 


340, 223 Ala. 254; Bell v. Propst, 127 
So. 212, 220 Ala. 641; Georgia Loan & 
Trust Co. v. Washington Realty Co., 
87 So. 794, 205 Ala. 288. (2) The right 
of the owner of land seeking to re-- 
deem it in proceedings under such 
statute has been held to be condition- 
ed on the owner remaining in posses- 
sion (Bell v. Propst, supra), (3) and 
the right is defeated by failure to 
prove possession of the alleged own- 
er (Burdett v. Rossiter, 127 So. 202, 
220 Ala. 631). (4) This means such 
possession as that the purchaser must 
sue for its recovery in order for him 
to gain its possession. Bell v. Propst, 
supra. (5) To justify a suit in equity 
to exercise the right of redemption 
the possession need not be so peace- 
able as to justify a statutory bill to 
quiet the title (Bell v. Propst, supra); 
(6) it is sufficient that he is in pos- 
session and the purchaser is scram- 
bling with him as to its retention 
(Chesnutt_v. Morris, 135 So. 344, 223 
Ala. 46; Bell v. Propst, supra). (7) 
Thus, where the tax purchaser does 
not have: actual possession of prop- 
erty, the original owner or his vendee 
may go into possession of the vacant 
property peaceably and sue to redeem, 
notwithstanding the tax purchaser at- 
tempts to regain possession by force 
or intermittent acts. Chesnutt v. Mor- 
ris, supra. (8) The proceeding is un- 
authorized where the alleged posses- 
sion of the holder of the tax deed was 
in issue. Burdett v. Rossiter, supra. 
(9) Under such statute, on motion as 


‘to redemption by a landowner sued 


for possession by the holder of the 
tax title, the validity of the tax title 
is regarded as admitted. Burdett v. 
Rossiter, supra. 

63. Roach vy. State, 39 So. 685, 148 
Ala. 419; Rich v. Palmer, 7 Or. 133; 
Coxe v. Sartwell, 21 Pa. 480. 

64. Loudon vy. Spellman, 80 F. 592, 
26 C.C,A. 13; Doud v. Blood, 56 N.W. 
452, 89 Iowa 237;. Mathews v. Buck- 
ingham, 22 Kan. 166; State v. Con- 
vevaner Register, 36 So. 900, 113 La. 


Tender or payment as ipso facto 
working redemption see supra § 1760. 

65. Benton v. Merrill, 39 A. 257, 68 
N.H. 369; Merrimon v. Lyman, 32 S. 
HE. 732, 124 N.C. 434; Wyatt v. Simp- 
son, 8 W.Va. 394. 

Failure of redemptioner to comply 
with statute requiring presentment of 
receipt for filing see infra § 1767. 

66. Rice v. Jerome, 97 F. 719, 38 
C.C.A. 388. 

67. Rice v. Jerome, supra. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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of a portion thereof desiring to redeem must fur- 
nish the description of the portion he desires to 
redeem.°$ 

[§ 1765] 2. Certificate of Redemption or Receipt 
—a. In General. In those jurisdictions where the 
redemption money, instead of being paid directly 
to the tax purchaser, is deposited with a publie of- 
ficer,*® it is made by law the duty of that officer, 
on being satisfied of the right of the party offering 
to redeem and on receipt of the proper amount, to 
issue a certificate of redemption setting forth the 
material facts of the transaction.7° As a rule, it 
does not invalidate the redemption if the officer 
neglects to issue this certificate or withholds it until 
the time for redemption has expired, but, if his 
duty in the matter is clear, he may be compelled 
by mandamus to perform it.7? 

[§ 1766] b. Construction. A certificate of re- 
demption containing conflicting recitals will be con- 
strued as applying to a valid tax sale rather than 
to a void sale.7* 

[§ 1767] c. Filing and Recording. While the cer- 
tificate or a duplicate of it is commonly required 
to be filed or recorded’* the neglect to do so does 
not usually defeat the redemption.‘ Under some 
statutes, however, where the receipt is required to 
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be filed with a particular officer,7® compliance is nec- 
essary to effect a valid redemption.‘* Presenting 
it to the proper officer for filing satisfies the re- 
quirement,’* and his failure thereafter to file can- 
not be imputed to the redemptioner so as to defeat 
the redemption.7® 

[§ 1768] d. Operation and Effect.8° <A valid cer- 
tificate regularly issued is competent and even con- 
clusive evidence of the fact of payment of the amount 
of money receipted for,’! and annuls the sale of the 
land for taxes.8* It is not, however, evidence of 
the title or the right of the redemptioner or any 
fact essential thereto,®* or of the payment of taxes 
for years other than those specified therein;®* and 
a statute making a tax receipt conclusive as to 
payment of all taxes prior to its issuance does not 
apply to receipts issued prior to its taking effect,®* 
or to a certificate of redemption from a tax sale.8¢. 

Invalid or defective certificate or receipt. The 
certificate does not operate as a lien on the land, 
where it was issued on a voluntary payment made 
by one who had then no title to the land or inter- 
est in it.87 <A certificate issued by one not author- 
ized to do so is without legal effect.88 A variance 
between the receipt and the assessment and other 
proceedings, as to the number of acres in the tract 


68. aoe v. State, 117 A. 166, 121 


[a]. Description held insufficient.— 
Specification of the number of acres 
in the described tract without further 
description of the portion thereof de- 
sired to be redeemed. Keyes v. State, 
117 A. 166, 121 Me. 306. 

69. See supra § 1761. 

70. See statutory provisions. 

[a] Agent.—Where the statutes, 
providing for redemption of land sold 
at tax sale, were complied with ex- 
cept that the county clerk acted for 
the county treasurer in receiving the 
redemption money and signing the 
receipt therefor, the redemption was 
effective. Smith v. Freeman, 300 S.W. 
445, 175 Ark. 856. 

[b] De facto depnty.—A _ certifi- 
cate of redemption is good if issued 
by a person who was de facto the 
deputy of the officer authorized to 
make it. “Burke v. Cutler, 43 N.W. 
204, 78 Iowa 299. 

[ec] In Louisiana (1) Redemption 
of a tax sale should be made by au- 
thentie act if the person redeeming 
it requires it (State ex rel. Sherman 
v. La Salle Realty Co., 1 La.App. 598), 
(2) and he has the right to select the 
notary when he requires an authen- 
tic act (State ex rel. Sherman v. La 
Salle Realty Co., supra). 

[ad] In Mississippi (1) Code (1906) 
§ 4338 (Hemingway Code § 6972), pro- 
viding for redemption from tax sales, 
and Code (1906) § 4340 (Hemingway 
Code § 6974), requiring the chancery 
elerk to indorse on the tax deed each 
item paid do not make it the clerk’s 
duty to collect taxes accrued since 
the sale so as to make a recital on 
the deed of payment of such taxes 
conclusive, Code (1906) § 4338 (Hem- 
ingway Code § 6972), merely requir- 
ing owner to pay all taxes actually 
paid by purchaser. Erwin v. Lee, 
79 So. 104, 118 Miss. 194. (2) That 
the chancery clerk on a redemption 
from a tax sale erroneously indorsed 
payment of the taxes for 1911 instead 
of 1909, whereby the owner was mis- 
led, did not invalidate a subsequent 
tax deed for nonpayment of taxes for 
1911. Erwin v. Lee, supra. 

[e] Evidence held sufficient to 
show that the person‘redeeming was 
the owner and to justify the officer in 
issuing certificate of redemption. 
State v. Cranney, 71 P. 50, 30 Wash. 

4. 
at Roach v. State, 39 So. 685, 148 
Ala. 419; Corbin v. Stewart, 44 Iowa 


543. 

72. Byington v. Hamilton, 16 P. 
54, 37 Kan. 758; People v. Edwards, 
10 N-Y.S.s 335, 56 Hun 377. 

73. Bousquet v. Brown, 119 So. 166, 
152 Miss. 171. 

74. See statutory provisions. 

75. Cooper vy. Shepardson, 51 Cal. 


298; Koontz v. Ball, 122 S.E. 461, 96 
W.Va. 117; Wyatt v. Simpson, 8 W. 
Va. 394. 


76. See statutory provisions. 

77. Hellems v. Roszel, 256 F. 606, 
167 C.C.A. 636 (West Virginia); Cook 
v. Jones, 96 S.W. 620, 80 Ark. 43; 
Shelton v. Dunn, 6 Kan. 128. 

[a] Bona fide purchaser.—Under 
W. Va. Code (1913) c 381 § 16 (§ 1074), 
providing that, if the receipts on re- 
demption from tax sale are not filed 
with the clerk of the county court, 
the redemption is void as to assignees 
for valuable consideration without 
notice, the assignee of a tax purchase 
must show that he was a bona fide 
purchaser to entitle him to the land 
as against the former owner, who 
paid the amount required to redeem 
to the purchaser after the assignment, 
but did not file a receipt. Hellems v. 
Roszel, 256 F. 606, 167 C.C.A. 636. ° 

{[b] In New York (1) L. (1855) ¢ 
427 § 68, as amended L. (1860) c 209 §§ 
68, 72, 73, requiring that evidence of 
service of redemption notice should 
be recorded with the deed, was man- 
datory. People v. Durey, 214 N.Y.S. 
418, 126 Misc. 642. (2) But this re- 
quirement was satisfied by recording 
the certificate of the comptroller that 
it appeared to his satisfaction that 
the people had caused the notice re- 
quired by § 68 to be served pursuant 
to the act. upon a certain company 
as occupant of the premises, and 
had caused a copy of the notice, with 
affidavit of service thereof as requir- 
ed by the act, to be filed with the 
comptroller, and the recording of the 
affidavit is not necessary. Hennepin 
Improvement Co. v. Schuster, 124 N. 
Y.S. 693, 66 Misc. 634 [aff 134 N.Y.S. 
1134, 151 App.Div. 903]. (3) Such 
certificate was sufficient if made by 
the deputy comptroller under the seal 
of the office, though it did not appear 
that the comptroller was absent from 
the state, disabled from acting, or 
that there was a vacancy in the office; 
the statute in force at the time (1 
Rev. St. [7th ed] pt 1 c 8 tit 3 § 18) 
giving the same power to the deputy 
in such regard as the comptroller. 
Hennepin Improvement Co. v. Schus- 


ter, supra. 

78. Forehand v. Higbee, 202 S.W. 
29, 133 Ark, 191. 

79. Forehand v. Higbee, supra. 

Fault or mistake of officer: 

As defeating redemption properly 

made see infra § 1788. 

Resulting in failure to redeem see in- 

fra § 1794. . 
_ 80. As against right to cancel se 
infra § 1769. 

81. McConnell v. Greene, 8 Ill. 590; 
Burke vy. Cutler, 48 N.W. 204, 78 
Iowa 299; Lee v. Breezley, 7 N.W. 
117, 54 Iowa 660; Byington v. Rider, 
9 Iowa 566; Taylor v. Steele, 1 A.K. 
Marsh. (Ky.) 315s Meagher | v. 
Sprague, 72 P. 108, 31 Wash. 549. 

[a] Evidence as to amount of tax- 
es due.—A tax certificate of redemp- 
tion is admissible to show the amount 
of taxes due on the land covered 
thereby for the year for which the 
sale was made. Lee v. Breezley, 7 N. 
W. 117, 54 Iowa 660. : 

82. Drew v. Bowman County, 235 
N.W. 138, 60 N.D. 410. 

[a]; Rule applied, although the 
certificate of the amount necessary 
to make redemption omitted subse- 
quent taxes paid by the holder of the 
tax sale certificate. Drew v. Bowman 
County, 235 N.W. 138, 60 N.D. 410. 

83. Henrichsen v. Hodgen, 67 Ill. 
179; Hardy v. Brown, (Tex.Civ.App.) 
46 S.W. 385. 

84. Knight v. Valentine, 24 N.W. 
295, 34 Minn. 26. But see Harmon 
v. Steed, 59 F. 962, 8 C.C.A. 414 [rev 
49 KF. 779] (holding that certificate of 
redemption implied that all taxes due 
had been paid). 

85. Danforth v. McCook County, 
76 N.W. 940, 11 S.D. 258, 74 Am.S.R. 
808. 

86. Danforth v. McCook County, 

[a] Bule .applied.—Notwithstand- 
ing a tax collector, after expiration of 
office, was required by Gen. L. c 60 § 
15 to complete the collection of taxes 
committed to him, his action in re- 
ceiving money paid for the purpose 
of redeeming from a tax sale was not 
the collection of taxes due the town, 
but a mere receipt of money from the 
owner who sought to redeem, and a 
certificate issued by him was without 
legal effect. Hodsdon v. Weinstein, 
146 .N.E. 675,°251 Mass. 440. 

87. Sheets v. Paine, 86 N.W. 117, 
10 N.D. 108. 

88. Hodsdon v. Weinstein, 146 N.E. 
675, 251 Mass. 440. 
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sold and redeemed, is immaterial, where the tract 
redeemed is evidently the same as the one sold.*® 
So, where the tax on a part of a tract assessed as 
a whole is apportioned and redemption of a por- 
tion made, an error in the certificate of redemption 
in the deseription of the part excepted from the 
redemption does not invalidate the proceedings ;°° 
but a certificate releasing from the lien of a tax 
a stated number of acres in a tract assessed as a 
whole, without any further deseription to identify 
the portion released, is ineffective to release any 
part of the lands.®! Insertion in a certificate of 
the name of a defunct former corporation, instead 
of the name of the new corporation to which the 
property had been deeded, is of no concern to the 
assignee of the tax certificate.°? 

[§ 1769] e. Cancellation. In ejectment against a 
purchaser at a tax sale, he cannot allege as a coun- 
terclaim that plaintiff’s certificates of redemption, 
which render his tax deeds void, are forgeries and 
fraudulent, and obtain affirmative relief canceling 
such certificates as a cloud on his title;®? nor can 
he sue to cancel such certificates as a cloud on his 
title unless they are countersigned by the county 
treasurer where, under the statute, they are not 
evidence of redemption unless so countersigned.®* 

[§ 1770] 3. Quitclaim Deed. In some states the 
holder of the tax title id required to execute a quit- 
claim deed to the redemptioner,®® and this right 
may be enforced judicially.®® 

[§ 1771] 4. Summary Proceedings. If the right 
to redeem is disputed or denied, it may generally 
be determined in proceedings of a summary char- 
acter before a court or judge on the application of 
the party offering to redeem,®* or of the holder 
of the tax certificate.°§ 

[§ 1772] 5, Actions To Redeem—a. In General— 
(1) Right of Action and Nature of Remedy. Al- 
though it has been said that, accurately speaking, 
there is no such thing as an action at law or in eq- 


uity to redeem from a tax sale,®® and that, while 
89. Alexander vy. Ellis, 16 A. 770, [a] 
123 Pa. 81. 
90. Coleman v. Security Sav. So- 
ciety, 107 P. 842, 57 Wash. 675. 
91. Keyes vy. State, 117 A. 166, 121 
Me. 306. 
92. Ruth v. Devany, 271 P. 623, | 56 
84 Colo. 476. 


TAXATION 


In Massachusetts (1) the rem- 
edy provided by Pub. St. c 12 § 66, 
Sliving the supreme judicial court eq- 
uity powers in all cases of sale of real 6. 
eState for taxes, is cumulative to that 
by writ of entry. Barker v. Mackay, 
N.E. 614, 175 Mass. 485. 


[§§ 1768-1772 


an action may be required after payment or tender 
to recover possession or quiet title,t the issue is 
whether a redemption has taken place, not whether 
the party is entitled to redeem,” the application of 
the principle stated to particular eases has resulted 
in some apparent confusion.* So it has been held 
that, where a purchaser at a tax sale refuses to 
allow redemption to be made on legal terms, an 
action to redeem will lie in favor of the owner or 
person. interested. If the owner of land has failed 
to exercise his statutory right of redemption from 
a tax sale, a bill in equity will not generally lie 
to effeet a redemption unless expressly authorized 
by statute,®> or unless there are in the case such 
circumstances of fraud, accident, or mistake as to 
bring it under a recognized head of equity juris- 
diction,* or unless redemption in due season was 
prevented by failure to give the proper notice,’ or 
by the minority or other legal disability of the 
owner, in which case he may sue in equity for re- 
demption after the removal of the disability. So 
the owner of one of two separate lots assessed in 
solido and sold together for taxes may maintain 
a suit in equity to redeem it, the purchaser having 
erroneously insisted that it could not be redeemed 
alone;® and the owner of a right of redemption may, 
in a schoo] commissioner’s proceeding, file a peti- 
tion to annul a void decree rendered thereon for 
sale of land, and to cancel the deed made pursuant 
to such service, and in the same proceeding be al- 
lowed to redeem provided title is then in the state.?° 
An application for mandamus to compel respond- 
ent to receive certain money in payment for taxes 
and to furnish receipted bills therefor is not an 
application to redeem from a tax sale,!! and, under 
a statute requiring a decree quieting title against 
a tax title to provide for repayment of the taxes 
paid, the fact that plaintiff in an action purport- 
ing to be one to quiet title alleged that defendant 
had a lien for taxes “which plaintiff was ready to 
repay” did not make the action one to redeem.?2 

v. Waddell, 57 So. 698, 176 Ala. 232. 


Suit to confirm tax title see infra §§ 

1978-1981. ‘ 
Ill.—Converse vy. Brown, 65 N. 

E. 644, 200 Ill. 166. ? 


La.—Taylor vy. Moise, 28 So. 237, 
52 La.Ann. 2016. 


(2) So 


Persons entitled to redeem gener- 
ally see supra §§ 1690-1699. 

9S. Brown v. Cohn, 60 N.W. 826, 
88 Wis. 627. 

94. Brown v. Cohn, supra. 

95. See statutory provisions. 

96. Elrod v. Owensboro Wagon 
Co., 57 S.E. 712, 128 Ga. 361; Esca- 
naba Timber Land Co. v. Rusch, 111 
N.W. 345, 147 Mich. 619. 

97. Wade v. Drexel, 62 N.W. 261, 
60 Minn. 164; People v. Wemple, 39 
INE 8 9%, £44 NOY. 4785 Plumb,” ve 
Robinson, 13 OhioSt. 298; Masterson 
v. Beasley, 3 Ohio 301; Street v. 
Francis, 3 Ohio 277; State v. Jack- 
son, 49 S.E. 465, 56 W.Va. 558. 

Actions to refeem generally see in- 
fra §§ 1772-1784. . 


98. Elliott v. Shaffer, 4 S.E. 292, 
30 W.Va. 347. 
99. Gibson v. Pekarek, 131 N.W. 


728, 27 S.D. 423 [aff 126 N.W. 597, 25 
S.D. 281, Ann.Cas.1912B 944]. 

1. Gibson y. Pekarek, supra. 

2. Gibson v. Pekarek, supra. 

3. Gibson v. Pekarek, supra. 

4 Davidson vy. Stafford, 96 N.E. 
63, 210 Mass. 145; Bundy v. Wills, 130 
N.W. 273, 88 Neb. 554, Ann.Cas.1912B 
900; Douglas v. Hayes County, 118 N. 
W. 114, 82 Neb. 577. 


the remedy for redemption from tax 
sale by paying money necessary to re- 
deem to the town or city treasurer in 
case the owner is unable to find the 
purchaser or his agent after reason- 
able search authorized by St. (1848) 
c 166 §§ 6, 7, extended and enlarged 
(St. [1909] ec 490 pt 2 §§ 61, 62), was 
cumulative only, and not exclusive of 
others. Davidson y. Stafford, 96 N.E. 
63, 210 Mass. 145; McNeil v. O’Brien, 
91 N.E. 138, 204 Mass. 594. 
U.S.—Keely v. Sanders, 99 U.S. 


5. 
441, 25 L.Ed. 327. 
Flanagin, 21 Ark. 


Ark.—Craig v. 
319. 

Colo.—Statton yv. People, 70 P. 157, 
18 Colo:App. 85. 

La.—Smeltzer vy. Routh, 5 Mart. 698. 

Mass.—Barker v. Mackay, 46 N.E. 
412, 168 Mass. 76; Gladwin v. French, 
112 Mass. 186; Faxon v. Wallace, 98 
res heae 44; Mitchell y. Green, 10 Metce. 
AE ae Tapeg ees v. Watson, 28 N.J.Eq. 

Wash.—Kahn v. Thorpe, 86 P. 855, 
43 Wash. 463. 

[a]. In Alabama a bill will not lie 
to redeem land from a tax sale, the 
remedy at law provided by Code 
(1907) §§ 2313, 2814 (Code [1923]  §§ 
3109, 3110) being exclusive. Osborne 


Mass.—Clark vy. Lancy, 59 N.E. 1034, 
178 Mass. 460; Widersum vy. Bender, 
52 N.E. 717, 172 Mass. 436. 

S.D.—Manhattan Trust Co. v. Rich- 
gras Trust Co., 83 N.W. 425, 13 S.D. 

Tenn.—Ayres v. Dozier, (Ch.App. 
peels 662. : eee 

quity jurisdiction genera see 
Equity §§ 7-149. . = 

7. Hintrager v. McElhinny, 82 N. 
W. 1008, 83 N.W. 1063, 112 Iowa 325. 

Redemption notice generally see su- 
pra §§ 1718-1752. 

8. Hodges v. Harkleroad, 85 S.W. 
779, 74 Ark. 343; Burgett v. McCrary, 
33 S.W. 639, 61 Ark. 456; Bender vy. 
Bean, 12 S.W. 180, 241, 52 Ark. 132; 
Carroll v. Johnson, 41 Ark. 59; Cue- 
vas v. Cuevas, 110 So. 865, 868, 145 
Miss. 456 [cit Cyc]; Harney v. 
Charles, 45 Mo. 157. 

9. Swalm v. Sauls, 106 So. 775, 141 
Miss. 515. 

10. Neal v. Wilson, 92 S.E. 136, 
79 W.Va. 482. 

11. People v. Cady, 6 N.Y.S. 546, 
56 N.Y.Super. 180. 

Mandamus to permit redemptions 
and issue certificates of redemption 
generally see Mandamus § 438. 

12. Eliason v. White, 128 P. 887, 
23 Colo.App. 213. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


~ §§ 1773-1775] 


4 
‘ 
i 


[§ 1773] (2) Jurisdiction. An action against the 
holder of a tax title to compel reconveyance to the 
original owner is properly brought in a court hav- 
ing jurisdiction in “proceedings for the collection 
of taxes and assessments,”’!* and in a proper case 
the court which conducted the sale may have ju- 
risdiction of redemption proceedings.14 

[§ 1774] (8) Conditions Precedent. Complain- 
ant must show himself to be free from any laches 
or negligence.!® 

Possession of the property is not necessary to 
enable one to maintain a bill to redeem from a tax 
sale and enjoin the execution of a tax deed.t® Stat- 
utes providing that, where there is a question as 
to the legality of the tax, the aggrieved person shall 
pay the full amount and give notice of his intention 
to bring suit to recover do not apply to a suit 
brought for the purpose of redemption, where the 
only question involved is that of the legality of 
the penalty charged.17 

Tender. Statutory provisions requiring payment 
or tender of the taxes as a condition precedent to 
the bringing of the suit!® must be complied with.?® 

13. Elmhurst State Bank v. Stone, 
178 N.E. 362, 346 Ill. 157. 

14. Olivieri vy. Olivieri, 7 Porto 


Rico Fed. 409. % 
fa] Rule applied where the juris- 


2 N.J.Mise. 316. 
23. 


779, 74 Ark. 


TAX ATION 


Gonzales v. Harrington Co., 126 A. 40, 
Hodges Meat aoe 85 S.W. 
343; 
21 N.W. 765, 65 Iowa 435; 
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Tender has been held sufficient when made to the 
proper officer?° or by offer in the bill to pay any 
sum which might be found due on an accounting ;?+ 
and failure to make it is excused where it is im- 
possible to ascertain the exact amount due,?? where 
the owner of the tax title has denied the right to 
redeem?* or refused to accept anything less than 
an excessive amount,?* or has failed to comply 
with statutory requirements of certification of res- 
idence or appointment of agent,?° or where it would 
be impracticable to make the tender.?® 

[§ 1775] (4) Time To Sue and Limitations.27 A 
suit to redeem land sold for taxes cannot be main- 
tained unless brought within the time allowed by 
the statute of limitations.?2® After expiration of 
the statutory period, however, new plaintiffs may 
be brought into a suit timely begun;?® and a suit 
may be commenced after expiration of the statu- 
tory period where the limitation statute was re- 
pealed before such expiration.°® Good conscience 
may require that the owner be given an opportu- 
nity in equity to redeem even after the time limited 
by statute;?+ but a statute conferring equity pow- 
of redemption, and to which complain- 
ant has no claim of title. Loudon v. 
Spellman, 80 F.592, 26 C.C.A. 13. 


27. Allegation of facts sho 
right not barred by limitations see in- 


Adams v. Snow, 
Ayres v. 


diction was by consent of all the par- 


ties. Olivieri vy. Olivieri, 7 Porto Rico 
Fed. 409. 
15. Ark.—Jackson vy. Boyd, 87 S.W. 


126, 75 Ark. 194. 

Iil.—Converse y. Brown, 65 N.E. 
644, 200 Ill. 166; Glos v. Evanston, 
etc., Bldg., etce., Assoec., 58 N.E. 374, 
186 Ill. 586. 

Ind.—Gibson y. Bernstein, 126 N.E. 
491, 72 Ind.App. 681. 

Mass.—Clark y. Lancy, 59 N.E. 1034, 
178 Mass. 460. 

Porto Rico.—Mayaguez v. 
15 Porto Rico 608. 

[a] Rule applied.—Where no at- 
tempt was made to redeem from tax 
sale until seventeen years thereafter, 
and until the land began rapidly to 
advance in value, although. during 
such time the delinquent taxpayer’s 
successor knew that the land was in 
the adverse possession of the purchas- 
er, and that the purchaser was making 
valuable improvements thereon, and 
where no steps were taken to reim- 
burse the purchaser or his successor 
for improvements made, the delin- 
quent taxpayer’s successor was estop- 
ped by laches from bringing action 
to redeem. Gibson v. Bernstein, 126 
N.E. 491, 72 Ind.App. 681. 

16. Glos v. Evanston, etc., Bldg., 
etc., Assoc., 58 N.E. 374, 186 Ill. 586. 

17. Evans vy. Norvell, 226 P. 573, 
99 Okl. 248. 

18. See statutory provisions. 

19. See cases infra notes 20-26. 

Requisites and sufficiency of tender 
generally see supra §§ 1760-1763. 

20. Howell v. Jordan, 143 N.W. 217, 
94 Neb. 264. 

2Y.. Solis v. Williams, 91 N.E. 148, 
205 Mass. 350. : 

22. Gonzales v. Harrington Co., 126 
A. 40, 2 N.J.Mise. 316; Gonzales v. 
Harrington Co., 126 A. 38, 2 N.J.Misc. 
oth: ; 

[a] Rule applied.—Where the true 
amount due could not be ascertained 
from the tax collector or from the of- 
ficial records, and resort to the pur- 
chaser’s books was necessary, who re- 
fused to meet with complainant to 
state an account, equity has jurisdic- 
tion, on the ground of fraud, to enter- 
tain a bill to redeem, the prayer of the 
mortgagee seeking to redeem for an 
accounting, to enable him to do so, 
without regard to expiration of time 
for redemption. Gonzales'v. Harring- 
ton Co., 126 A. 38, 2 N.J.Mise. 311; 


[61 C. J.—81] 


Gomez, 


Dozier, (Tenn.Ch.App.) 52 S.W. 662. 

[a] Yaking tax deed constitutes 
denial of right to redeem, and, where 
the tax deed was made without any 
authority of law, no tender or pay- 
ment of the amount required to re- 
deem need be_ proved. Adams v, 
Snow, 21 N.W. 765, 65 Iowa 435. 

24. Gonzales v. Harrington Co., 126 
A. 40, 2 N.J.Misc. 316; Gonzales v. 
Harrington Co., 126 A. 38, 2 N.J.Misc. 
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McNeil v. O’Brien, 91 N.E. 138, 


25. 
204 Mass. 594. 

[a] TDlustrations.—(1) St. (1909) 
ec 490 pt 2 § 46 provides that whoever 
has title under a tax sale shall file a 
certificate with the register of deeds 
setting out his residence and place of 
business, or, being a nonresident, the 
appointment of an agent with like 
particulars. Section 61 provides that 
a person having an interest in land 
may redeem by making payment to 
the tax collector. Plaintiff had not 
made tender as the holder of the tax 
title, was a nonresident, and had fail- 
ed to comply with § 46. It was held, 
in proceedings by a mortgagee to re- 
deem the land sold, that plaintiff could 
not be required to make a tender be- 
fore bringing the bill to redeem. Mc- 
Neil v. O’Brien, 91 N.E. 138, 204 Mass. 
594. (2) Nor was St. (1909) § 61 pt 
2 ec 490, authorizing payment of the 
money necessary to redeem to the city 
treasurer in case the owner is unable 
to find the purchaser, an additional 
requirement on the landowner, it be- 
ing but a convenient cumulative rem- 
edy, by which he could elect to as- 
sert his rights, if he chose. McNeil 
vy. O’Brien, supra. 


26. Loudon y. Spellman, 80 F. 592, 
26 €.C,A._ 13: 
[a] Rule applied.—Where com- 


plainant claims only an undivided five 
ninths of the land, and has the right 
to redeem only that five ninths, and 
there is no existing right of redemp- 
tion in the owners of the other four 
ninths interest, he ought not to be 
compelled to pay the whole amount 
of such taxes, interest, and costs, 
and the entire value of all the im- 
provements, as a condition to the ex- 
ercise of his right to redeem his un- 
divided partial interest in the land, 
and neither could he take from de- 
fendant by such redemption his right 
to the four ninths, in respect of 
which there is no outstanding right 


fra § 1777. 

28. Smith v. Callanan, 72 N.W. 513, 
103 Iowa 218, 42 L.R.A. 482; Rice v. 
Haddock, 30 N.W. 579, 70 Iowa 318; 
Richards v. Fuller, 48 So. 285, 122 La. 


847; Gladwin vy. French, 112 Mass. 
186; Page vy. Bresee, 138 N.W. 138, 92 
Neb. 241; Clifford v. Thun, 104 N.W. 


1052, 74 Neb. 831. - 

[a] Suit held timely brought.— 
Douglas vy. Hayes -County, 118 N.W. 
114, 82 Neb. 577%. 

[b] Applicability of particular 
statute.—Code (1873) § 2532, which is 
found in the general chapter on the 
limitation of actions, and provides 
that delivery of the original notice 
to the sheriff of the proper county, to 
be served immediately, “is a ¢om- 
mencement of the action,” is applica- 
ble to an action to redeem from a 
tax sale and to quiet title, although 
there is a special limitation for such 
action not found in the general chap- 
ter on limitations. Smith v. Calla- 
nan, 72 N.W. 5138, 103 Iowa 218, 42 
L.R.A. 482. 

Clark v. Lancy, 59 N.E. 1034, 
178 Mass. 460. 

[a] Tllustration—Where the o'wn- 
er of property sold for taxes sells 
and conveys it by warranty deed, and 
her vendee is brought in as party 
plaintiff to a suit to redeem, which is 
commenced before the running of lim- 
itations, he is not barred by limita- 
tions, although the time expires be- 
fore he is brought in as a party. 
reve vy. Lancy, 59 N.E. 1034, 178 Mass. 
460. 

30. Taylor v. Courtney, 16 N.W. 
842, 15 Neb. 190. 

{a]: Thus, where a statute, which 
declared that, after a lapse of three 
years from the time of recording the . 
treasurer’s deed, the owner of lands 
should be debarred from commencing 
or maintaining an action to recover 
the same, was repealed without a sav- 
ing clause, unless the party claiming 
title under the tax deed had been in 
possession three years before the act 
was repealed, his title is not aided 
by the statute. Taylor v. Courtney, 
16 N.W. 842, 15 Neb. 190. 

31. Davidson y. Stafford, 96 N.E. 
68, 210 Mass. 145. 

[a] hus, where a_ nonresident 
purchaser of town property at a tax 
sale did not appoint an agent resid- 
ing in the town or any agent in the 
place where the deed was recorded, 
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ers on the court in all eases of sale of real estate 
for the payment of taxes, if relief is sought within 
a certain time, does not extend! the time of redemp- 
tion to that. time, but it allows the court to decree 
redemption on a bill filed within it, if the circum- 
stances render it equitable.*? A tax deed, not suf- 
ficiently complying with the law under which it 
was made, is insufficient to start the, running of 
the statute,** and, in the case of persons under dis- 
abilities, it may begin to run only from the removal 
of the disability.*4 Moreover, so long as the orig- 
inal owner remains in possession, the statute, it has 
been held, does not run against him.*® The fact 
that plaintiff seeking to redeem also prays for a 
decree quieting title does not, of itself, toll the 
statute.?° 

[§ 1776] (5) Parties.*7 In some states it is con- 
sidered that a suit to redeem is essentially in rem, 
so that it is not necessary that any particular per- 
son shall be named as a defendant or served with 
process,?® but generally it is considered that the 


purchaser at the tax sale or his successor in inter- 
est is an indispensable party.°® The vendee under 
a warranty deed is a proper party plaintiff in a 
suit brought by his vendor;*® and, in a suit by the 
mortgagee, the mortgagor is a proper,*’ but not a 
necessary,” party. Under'a statute requiring Join- 
der of all persons claiming an interest in the land 
as shown from the record, the holder of an unre- 
corded assignment of a mortgage is not a necessary 
arty.*% 

[§ 1777] (6) Pleading. General rules as to 
pleading‘ Are applicable in a suit to redeem land 
from a tax sale,*® and, accordingly, the petition, 
bill, or complaint must allege all the facts neces- 
sary to warrant the granting of the relief prayed 
for.4® Facts, and not general conclusions, should 
be alleged.*7 So complainant must allege and prove 
that. he was the owner of the property at the time 
of the tax sale or had such an interest as would 
entitle him to redeem,**® and must allege such facts - 


as to show that 


and did not file with the town treas- 
urer nor with the register of deeds a 
statement of his residence and place 
of business, nor of the name, resi- 
dence, and place of business of any 
agent, as required by Rev. L. c 13 § 
45, such failure, although not suffi- 
cient to invalidate the sale, was nev- 
ertheless ground to move a court of 
equity to inquire whether under the 
circumstances good conscience did not 
require that the owner be given an 
opportunity to redeem even after the 
two years limited by St. (1909) ec 490 
pt 2 § 59, if the suit be brought with- 
in the Six years limited by § 76, and 
it was therefore error to hold that the 
owner could not redeem as matter of 


law. Davidson v. Stafford, 96 N.H. 
63, 210 Mass. 145. 
32. Widersum v. Bender, 52 N.E. 


717, 172 Mass. 436. 

33. Hintrager v. McElhinny, 82 N. 
W. 1008, 112 Iowa 325; Opp v. Smith, 
ae N.W. 716, 166 N.W. 265, 102 Neb. 
15 


[a] Void deed.—Under a statute 
providing that no action for the re- 
covery of real property sold for non- 
payment of taxes shall be maintained 
unless brought within five years after 
the treasurer’s deed is executed, an 
action to redeem from a tax sale is 
not barred, although not brought 
within five years after the execution 
and record of the tax deed, where it 
is claimed that the deed was void, 
and that no valid notice of expiration 
of time for redemption was ever sery- 
ed. Hintrager v. McElhinny, 82 N. 
W. 1008, 112 Iowa 325. 

34 Hodges v. Harkleroad, 85 S.W. 
779, 74 Ark. 343; O’Day v. Bowker, 9 
N.E. 16, 143 Mass. 59; Goodrich vy. 
Florer, 6 N.W. 452, 27 Minn. 97. 

35. Cockerill v. Statford, 14 S.W. 
813, 102 Mo. 57; Pulford v. Whicher, 
45 N.W. 418, 76 Wis. 555, 

[a] Rule applied.—(1) The statute 
of limitation for the redemption of 
land sold for taxes does not run 
against a landlord in favor of one 
who, after acquiring a tax deed, 
fraudulently induces the tenant to 
give him possession, since the pos- 
session thus acquired remains in the 
landlord under the statute making the 
possession of the tenant the posses- 
sion of his landlord. Pulford vy. 
Whicher, 45 N.W. 418, 76 Wis. 555. 
(2) As a purchaser at a tax sale must 
be deemed a mortgagee as regards the 
purchaser of the same property ata 
deed of trust sale, the period of ad- 
verse possession does not begin until 
the mortgagee, or tax-sale purchas- 
er, takes possession. Cockerill 
Stafford, 14 S.W. 813, 102 Mo. 57. 

36. Page vy. Bresee, 138 N.W. 138, 
92 Neb. 241. 


yv. | Allen v. Gates, supra. 


37. ‘Joinder of parties plaintiff aft- 
er expiration of statutory period of 
limitations see supra § 1775. 

38. Plumb y. Robinson, 13 OhioSt. 
298. But see Rawson v. Boughton, 5 
Ohio 328 (holding that proceeding is 
clearly contemplated to be an adver- 
sary litigation between adverse par- 


ties). 
39. Memphis Land, ete. Co. v. 
Clark,. (Ark.) 11 S.W. 765; O’Day v. 


Bowker, 9 N.E. 16, 143 Mass. 59. 

40. Clark y. Lancy, 59 N.H. 1034, 
178 Mass. 460. 

41. Wood vy. Speck, 110 N.W. 1001, 
78 Neb. 435. 

42. Wood v. Speck, supra. 

43. Van Gorder y. Hanna, 34 N.W. 
332, 72 Iowa 572. 

44. See Equity §§ 374-669; 
ing 49 C.J. p 1 et seq. 

45. See cases infra this section. 

[a] Issues raised by pleadings.— 
Where the answer to a bill to re- 
deem from tax sales alleged that de- 
fendant was the purchaser under sev- 
eral tax sales, and denied complain- 
ant’s right to redeem from any, and 
‘the cause was tried on the theory that 
complainant was seeking to redeem 
from all such sales, defendant’s con- 
tention that the only question raised 
by the pleadings was complainant’s 
right to redeem from the last sale 
cannot be sustained, the bill of com- 
plaint, if not clearly showing object to 
redeem from all sales, being amend- 
able accordingly. Gonzales v. Har- 
rington Co., 126 A. 40, 2 N.J.Misc. 316; 
Gonzales v. Harrington Co., 126 A. 38, 
2 N.J.Mise. 311: 

46. See cases infra this note. 

[a] Allegations held sufficient: (1) 
To state cause of action. La Roche 
v. Kinchlo, 103 S.B. 718, 150 Ga. 296; 
Allen v. Gates, 89 S.E. 821, 145. Ga. 
652; Evans y. Norvell, 226 P. 573, 99 
Okl. 248. See Dikeman vy. Dikeman, 
11 Paige (N:Y.) 484 (bill held insuf- 
ficient to extend time of redemption). 
(2) As showing that the description 
in the bill to redeem from tax sale 
and the description in the notice to 
redeem manifestly covered the same 
land, so that no evidence was requir- 
ed. Dunn y. Peck, 238 N.W. 224, 255 
Mich. 391. (3) To show that, not- 
withstanding: due inquiry, the Chris- 
tian name of defendant married wo- 
man could not be ascertained, in view 
of affidavit annexed reciting complain- 
ant’s inquiries, from which the court 
might have found that her name could 
not have been ascertained. Silver v. 
Gattel, 105 A. 137, 89 N.J.Hq. 402: 
(4) To show waiver of further tender. 
\ (5) To estab- 
lish that the sum paid to redeem one 
of two lots assessed and sold for tax- 
es together was sufficient. Swalm v. 


Plead- 


his right is not barred by limita- 


Sauls, 106 So. 775, 141 Miss. 515. (6) 
To show that all taxes due On prop- 
erty had been paid. Minneapolis & 
St. L. R. Co. v. Pugh, 205 N.W.) 758, 
201 Iowa 208. 

[b] Allegations held insufficient: 
(1) To'show purchase price or tender. 
Allen y. Gates, 89 S.E. 821, 145: Ga. 
652. (2) To shéw amount of tender. 
Allen y. Gates, supra. (3) To' supply 
deficiencies in allegations that there 
had been an actual tender of amounts 
alleged in an indefinite way. Allen 
v. Gates, supra. (4) To establish 
case for using rents which accrued 
within twelve months after the tax 
sale, to supplement or piece out the 
case tendered for the purpose of re- 
demption. Lamar y. Sheppard,.10 S. 
E. 1084, 84 Ga. 561. 3 


47. Allen v. Gates, 89 S.E. 821, 145 
Ga. 652. ; 
[a] Thus, in a suit to redeem from 


a tax sale, where it was alleged that 
defendant, an alderman of the town 
in which the sale was had, purchased 
the -property from the purchaser at 
tax sale, an allegation that he insti- 
gated the sale of the property will 
not withstand a general demurrer, 
although it is proper to allege that, 
with knowledge of the facts, he did 
acts which brought about the sale. 
ae v. Gates, 89 S.E. 821, 145 Ga. 


mee U.S.—Harding v. Vaughn, 36 
"“Ark.— Waterman v. Inby, 89° S.W. 


844, 76 Ark. 551; McGowan v. Smith, 
57_S.W. 256, 68 Ark. 215. 
lowa.—Paxton y. Ross, 57 N.W. 428, 
89 Iowa 661; Pearsons v. American 
Inv. Co., 49 N.W. 853, 83 Iowa 358; 
Bowers y. Hallock, 32 N.W. 268, 71 
Iowa 218; White v. Smith, 25 N.W. 
115, 27 N.W. 250, 68 Iowa 313; Cum- 
anes v. Wilson, 12 N.W. 747, 59 Iowa 


Ky.—Trosper v. Collins, 74 S.W. 710, 
apy RYpia De: 

Mass.—Hillis v. O’Keefe, 75 N.E. 
147, 189 Mass; 139. : : 

Miss.—Westerfield v. Merchant, 47 
So. 434, 93 Miss. 791. 

Mo.—McKee y. Spiro, 17 S.W. 1013, 
107 Mo. 452. 
_ [al Degree of proof required.—It 
is sufficient to show a prima facie ti- 
tle or interest entitling complainant 
to redeem, and the court will not in- 
quire into its validity (Cummings v. 
Wilson, 12 N.W. 747, 59 Iowa 14), 
(2) and where both parties claim from 
a common grantor, plaintiff need only 
show a perfect chain of title from 
such grantor, without showing title 
in him (Westerfield v. Merchant, 47 
So. 4384, 93 Miss. 791; McKee vy. Spiro, 
17 S.W. 1013, 107 Mo. 452). 

[b] Absolute title in complainant 


For later cases, developments and changes in the'law see Annotations, same title and section number. 
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tions*® or laches.5®° Under the rule that, when 


_ called for by demurrer, the date of every travers- 


able fact. should be stated unless some sufficient rea- 
son to the contrary is shown,®! in a suit to redeem 
from a tax deed plaintiff may be required to allege 
the date when the deed was actually made.®? Facts 
immaterial to the cause of action need not be al- 
leged.** Where redemption is in legal contempla- 
tion already fully consummated, there is no need 


to invoke the power of the court to that end, and, 


a complaint seeking redemption is insufficient to 
the extent that it does so.54 <A bill averring readi- 
ness and willingness to pay the amount required 


to redeem and that complainant brings the money in-, 


to court is, in the absence of demurrer thereto, suf- 
ficient to support a decree, although the money is 
not actually brought into court.®* 

Alternative prayers. Where a bill praying that 
plaintiff might be allowed to redeem from a tax 
title also contains a prayer that the tax deed should 
be declared void, it is not demurrable on the ground 


. of multifariousness, because of the inconsistent na- 


ture of the relief sought, since different causes of 
action are not joined, but alternative forms of re- 
lief are prayed in respect of one cause of action.®* 

Amended and supplemental pleadings. Amend- 
ment of the petition should be allowed where no 
injustice would thereby be done to defendant and 
great injustice would be done plaintiff in denying 
it;°* and, where the taxes may be paid any time 
before the hearing, the court should grant leave 
to file a supplemental petition showing such pay- 
ment.®® 


[§ 1778] (7) Evidence. 


need not be proved, but only such an [a] 


General rules of evi- 
Rule 


deem. Paxton v. Ross, 57 N.W. 428, 
89 Iowa 661; White v. Smith, 25 N.W. 


TAXATION 


‘ applied.—Under 
interest as would entitle him to re-]| Civ. Proc. § 144, providing that the 


[61.C.J.] 1288 
dence®® are applicable in suits to redeem land sold 
for taxes.°° On bill to redeem and demurrer there- 
to the record and exhibits will be considered most 
favorably for complainant;*t and where, by xea- 
son of failure to give notice, no penalty for delin- 
quent taxes attaches, it will not be presumed that 
such penalty was included in the amount recited 
in the tax sale certificate.®2 : 

[§ 1779] (8) Hearing. <A suit to: rédeem from 
a tax sale proceeds on the assumption that defend- 
ant has or ean acquire valid, inchoate, but defeasible 
title,°’ and the only issue which the court can en- 
tertain is whether the right to redeem is open to 
complainant.** Thus a defective and void or in- 
effective tax collector’s certificate of sale cannot 
be attacked on a bill to redeem,®® nor ean the va- 
lidity of defendant?s title,*® but irregularities in 
proceedings to bar the right to redeem may be ques- 
tioned.°* Where the suit is not brought until after 
the expiration of the time within which redemption 
could be had as a matter of right, the general eq- 
uities of all the parties must be considered.®% 
Whether the act of a person paying to the clerk 
of the county court the sum of money specified in 
his official receipt has operated as a redemption or 
not is a question of law for the court.®® 

Dismissal of action. Under the practice in some 
jurisictions,’° although plaintiff on the trial dis- 


misses his action for redemption, defendant may ~ 


proceed with the case made in his cross bill to quiet 
title.71 ies ; 

[§ 1780] (9) Relief Granted. In an equitable 
suit for redemption relief will be granted only as 


Code|Iowa 667. (2) To show constructive 
fraud. Yellowstone Packing & Pro- 


court may, before or after judgment] vision Co. y. Hays, 268 P. 555, 83 Mont. 
in furtherance of justice, amend any | 1. 


(3) ‘To show that notice to redeem 


115, 27 N.W. 250, 68 Iowa 313. 

[ce] Allegation held sufficient.—An 
allegation ina petition to redeem land 
from a county treasurer’s tax sale 
that plaintiff is the owner of the land 
sufficiently alleges ownership to with- 
stand a demurrer. Counselman ov. 
Samuels, 139 N.W. 862, 93 Neb. 168. 

49. Langley v. Jones, 4 A. 308, 43 
N.J.Eq. 404. 

Time to sue er eae gener- 
ally see supra § 1775. 

80. Bass vy. Miller, (Ala.) 130 So. 
795s : 

[a] Bill held sufficient as alleging 
excuse for delay, precluding defense 
of laches. Bains vy. Miller, (Ala.) 130 
So. 795. : 

51. See Pleading § 154. 

52. Allen v. Gates, 89 S.H. 821, 145 
Ga. 652. 

53. Allen v. Gates, supra; 
v. Watson, 28 N.J.Eq. 548. 

[a] Thus (1) a bill by a part own- 
er of land to redeem the whole tract 
from a sale for taxes need not par- 
ticularly describe his interest or part 
ownership. Culver vy. Watson, 28 N. 
J.Eq. 548. (2) In a suit by all the 
heirs of decedent questioning tax ti- 
tle, and also to redeem, it is unneces- 
sary to allege that decedent alleged to 
have been the owner of the land, died 
intestate. Allen v. Gates, 89 S.E. 821, 
145 Ga. 652. (3) In such case, as the 
widow was not necessarily an heir 
of deceased, having the right to elect 
to take dower, or a child’s part, it was 
unnecessary to allege there was no 
widow. Allen v. Gates, supra. 

54. Barnum v. Rallihan, 112 N.E. 
561, 63 Ind.App. 349. 

55. Polk v. Mitchell, 4 S.W. 221, 
85 Tenn. 634. 

56. Downey v. Lancy, 59 N.E. 1015, 

8 Mass. 465. : 

a Banchor v. Lowe, 120 N.W. 452, 


Culver 


83 Neb. 801. 


pleading by correcting a mistake 
therein, it was error to deny a motion, 
after decree, for leave to amend a 
petition to redeem from a tax sale, 
So as correctly to describe the land, 
where no injustice would have been 
done defendant, while a great injus- 
tice was done plaintiff by denying it. 
Banchor y. Lowe, 120 N.W. 452, 83 
Neb. 801. 

58. Cornell v. Maverick Loan & 
Trust Co., 144 N.W. 1074, 95 Neb. 15; 
Cornell vy. Maverick Loan & Trust Co., 
144 N.W. 1074, 95 Neb. 14; Cornell v. 
Maverick Loan & Trust Co., 144 N.W. 
1072, 95 Neb. 9 [opinion constr 147 
N.W. 697, 95 Neb. 842]. 

59. See Evidence 22 C.J. p 1 et seq. 

60. See cases infra this section. ’ 

[a] Evidence held sufficient to 
show: (1) Complainant’s right to re- 
deem. Brown v. Carpenter, 156 A. 
471, 109 N.J.Eq. 208. (2) Title or in- 
terest of complainant. Minneapolis 
& St. L. R. Co. v. Pugh, 205 N.W. 758, 
201 Iowa 208. (3) Agreement by tax 
sale purchasers to extend time to re- 
deem, entitling owner to redeem on 
purchasers’ repudiation of agreement. 


Labardie v. Camburn, 226 N.W. 850, } 


248 Mich. 187. (4) Bad faith in sher- 
iffs return that he could not find 
whereabouts of parties named in no- 
tice of reconveyance, or the post-office 
address of parties or their representa- 
tives, assignees, heirs, etc. Clugston 
v. Rogers, 169 N.W. 9, 203 Mich, 339. 
(5) That notice to redeem, sent by 
registered mail, was delivered. Mc- 
Kenna y. Harrington Co., 126 A. 532, 
96 N.J.Eq. 700. (6) That notice to 
redeem was served on Sunday. ly- 
man vy. Walker, 185 N.W. 607, 192 Iowa 
982. 

[b] Evidence held insufficient: (1) 
To show disability of owner as affect- 
ing right of redemption. Hawley v. 
Griffin, 92 N.W. 1138, 97 N.W. 86, 121 


was directed to one in whose name 
the land was assessed. Lohn y. Luck 
Land Co., 152 N.W. 764, 129 Minn. 367. 
(4) To show that the owner of prop- 
erty sold for taxes voluntarily ac- 
cepted service of notice of redemp- 
tion on Sunday, waiving the illegal- 
ity of service. Lyman y. Walker, 185 
N.W. 607, 192 Iowa 982. (5) To sus- 
tain the tax title owner’s plea of 
three years’ adverse possession as 
against the right of the vendee of the 
original owner to redemption. Mor- 
ris vy. Card, 135 So. 340, 223 Ala. 254. 
(6) To establish case for using rents 
which accrued within twelve months 
after the tax sale, to’ supplement or 
piece out the case tendered for the 
purpose of redemption. Lamar v. 
Sheppard, 10 S.E. 1084, 84 Ga. 561. 
61. Gage vy. Bailey, 4 N.E. 777, 115 
6 


62. State vy. Baker, 172 P. 1088, 68 
66. 


68. Welles v. Schaffer, 129 A. 622, 
98 N.J.Hg. 31; Clift vy. Franche, 91 A. 
817, 83 N.J.Eq. 437. 

64. Welles v. Schaffer, 129 A. 622, 
98 N.J-Eq. 31. 

65. Welles v. Schaffer, supra. 

66. Clift v. Franche, 91 A. 817, 83 
N.J.Eq. 437. ; 

67. Nugent v. Lindsley, 156 A. 917, 
109 N.J.Hq. 134 [aff 135 A. 271, 100 
N.J.Eq. 87]. 

68. Union Trust Co. v. Reed, 99 
N.E. 1093, 213 Mass. 199. 

{a] Bule applied in a suit by an 
attaching and judgment creditor of 
the owner of land sold for taxes, 
Union Trust Co. v. Reed, 99 N.E. 1093, 
213 Mass. 199. 

69. Elliott v. Shaffer, 4 S.H. 292, 306 
W.Va. 347. ree 

70. See statutory provisions. 

71. Foster v. Ellsworth, 32 N.W. 


1314, 71 lowa 262. 
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prayed for?? or as the equities of the bill require."* 
The relief should conform to the issues made by the 
pleadings.*4 As part of his relief, a minor, holding 
a tax title and redeeming from a subsequent tax 
sale after attaining his majority, is entitled to a 
writ of assistanee.*® The judgment or decree, if 
for plaintiff, should grant him a proper and reason- 
able time in which to redeem,’* requiring him to 
pay the proper amount therefor,’* should charge 
the purchaser with rents and profits received by him 
while in possession of the premises,‘* and should 
allow him credit for money expended in necessary 
repairs and improvements,*® and for all subsequent 
taxes paid by him,*® but not for the costs of a void 
foreclosure suit and sale;8! and, if necessary to 
clear the title, defendant will be required to exe- 
cute a quitclaim deed to plaintiff.°? In a suit to 
redeem from tax sale certificates held by one ob- 
ligated to pay the taxes, defendant is not entitled 
to credit by reason of such payments.** 

[§ 1781] (10) Conclusiveness of Decree. The 
judgment or decree is conclusive on the merits and 
cannot be impeached collaterally.** 

[§ 1782] (11) Costs. The plaintiff cannot gen- 
erally recover costs unless he has paid or tendered 
the amount admitted to be due,*® and costs will 
not be awarded to him, although he establishes his 
right to recover where defendant prevails as to the 
principal issue’ before the court,** neither party 


72. Union Trust Co. v. Reed, 99 N. 


TAX ATION 


as pretended, the bill not seeking re- 


[§§ 1780-1784 


in such ease recovering costs.®? 

[§ 1783] (12) Appeal. In accordance with the 
general rule,®* inthe absence of statutory prov1- 
sion, no appeal lies from the decision in special 
proceedings to redeem.’® On appeal from a judg- 
ment in plaintiff’s favor in a suit to redeem, where 
he tendered and brought into court the amount which 
he in good faith believed to be due, the judgment 
will not be reversed for the deficiency, although 
the court found a larger sum to be due.®° 

[§ 1784] b. After Execution of Deed.°t After 
the execution of a tax deed no action to redeem can 
ordinarily be maintained unless it is authorized by 
the statute.°2 Such statutes are in force, however, 
in some states,9? and are applicable particularly 
in the case of infant owners,®* and in cases where 
there was no sufficient compliance with the statute 
requiring notice to redeem;®® and, where the deed 
is executed before the time for redemption has 
elapsed, the title acquired thereby is subject to 
the right to redeem within the statutory time.?® 

Pleading. Complainant must allege and show ti- 
tle in himself or such an interest as gives him the 
right to redeem,®* and must allege payment of all 
taxes due on the premises at the commencement 
of the suit.°8 Where, however, no proper notice 
was given of the expiration of the period of re- 
demption, payment of taxes need not be pleaded or 
shown;°® nor is an actual tender necessary where 


82. Simonds vy. Towne, 4 Gray 


E. 1093, 218 Mass. 199. i 
[a] Bule applied—On a _ bill 
brought by an attaching creditor aft- 
er the statutory time for redemption 
to redeem from a tax sale, relief could 
not be given to two other attaching 
creditors, made parties defendant, 
where they filed no cross bills, and 
plaintiff’s bill failed to show that they 
possessed equities superior to the tax 
sale purchaser. Union Trust Co. v. 
Reed, 99 N.E. 1093, 213 Mass. 199. 


73. Union Trust Co. v. Reed, su- 
pra. 
[a] Ilustration.—Lands having 


been sold to the state for taxes of 
1901, defendant, H, purchased from 
the state, and on Dec. 14, 1905, filed 
proof of service of notice to redeem 
on the owner. Within six months 
after service of the notice, the own- 
er’s administrator tendered to H per- 
sonally the amount demanded in the 
notice, and sheriff’s fees, but the ten- 
der was refused for failure to include 
the tax of 1902 paid since notice to 
redeem.. On April 30, 1906, H redeem- 
ed the land from the taxes of 1902, 
and thereafter H or his subsequent 
grantees paid or redeemed from the 
taxes of 1903, 1904, and 1905. It was 
held that the tender so far as its 


availability to entitle the owner’s ad- |. 


ministrator to redeem was concerned 
was not invalid because it did not in- 
clude the amount paid by H for the 
taxes of 1902, but equitable considera- 
tions compel the court in its decree 
to impose on plaintiff the burden of 
paying the 1902 tax. Backus v. Hoyt, 
129 N.W. 693, 164 Mich. 407. 

74, McCulloch y. Dodge, 6 R.I. 346. 

[a] Thus, on a mere bill to re- 
deem a tax title on the ground that 
the tender required by the statute had 
been made within the legal time of re- 
demption, complainant can have no re- 
lief on the grounds that no tax was 

assessed, or that the tax was illegal- 
> ly assessed, or that the person who 
acted as collector of taxes was not 
collector, or that the sale was void, 
or the deed void, although the bill 
speaks of the sale as made by a per- 
son who assumed to be collector, and 
of the assessment and sale and deed 


lief on these latter grounds, and con- 
taining no specific allegations fitted 
to them. McCulloch y. Dodge, 6 R.I. 
346. 

75. Lightle v. Laws, 186 S.W. 73, 
123 Ark. 537. 


76. Swan v. Harvey, 98 N.W. 641, 
123 Iowa 192; Giraldin v. Howard, 15 
S.W. 3838, 103 Mo. 40; Dikeman v. 


Dikeman, 11 Paige (N.Y.) 484. But 
see Waterman vy. Irby, 89 S.W. 844, 76 
Ark. 551 (holding that the court can- 
not fix the time within which the re- 
demption shall be made as that is reg- 
ulated by statute). 

77. Stanfield v. Beasley, 120 S.E. 
318, 156 Ga. 823; Snell v. Dubuque, 
etc., R. Co., 55 N.W. 310, 88 Iowa 442. 

[a] Construction of decree.— 
Where a decree required payment by 
plaintiff to defendant “within the next 
10 days,” in order to redeem from a 
tax sale, the provision created a con- 
dition that payment be made within 
ten days from the date of the decree, 
and performance thereof by plaintiffs 
was necessary to perfect title. Stan- 
ee v. Beasley, 120 S.E. 318, 156 Ga. 

78. Hintrager v. McElhinny, 82 N. 
W. 1008, 83 N.W. 1063, 112 Iowa 325; 
Seas v. Specht, 42 A. 599, 58 N.J.Eq. 

79. Hintrager v. McElhinny, 82 N. 
W. 1008, 83 N.W. 1063, 112 Iowa 325; 


yet v. Cardell, 82 N.W. 503, 111 Iowa. 


80. Morris vy. Card, 135 So. 340, 223 
Ala. 254; Smith v. Specht, 42 A. 599, 
58 N.J.Eq. 47. 

[a] Sidewalk and street improve- 
ment assessments.—Morris v. Card, 
135 So. 340, 223 Ala. 254. 

81. Wagner y. Lincoln County, 114 
N.W. 574, 80 Neb. 473. 

[a] Thus, where a decree foreclos- 
ing a tax lien was entered against 
the ‘owner of real estate, a resident 
of the state, on service by publication 
so that the foreclosure and sale there- 
under were void, it was error, in an 
action to redeem from a sale under 
such decree, to require’ plaintiff to pay 
the costs of the foreclosure suit and 
of the sale thereunder. Wagner vy. 
Tingoun County, 114 N.W. 574, 80 Neb. 


(Mass.) 6038. 

83. Brown v. 
471, 109 N.J.Eq. 20 

[a] Reason for rule.—Failure to 
fulfill his obligation cannot inure to 
a party’s benefit. Brown vy. Carpen- 
ter, 156 A. 471, 109 N.J.Eq. 208. . 

84. Harvey v. Tyler, 2 Wall. (U. 
S.) 328, 17 L.Ed. 871; Quinn v. Ken- 
ney, 47 Cal. 147; Van Gorder v..Han- 
na, 34 N.W. 332, 72 Iowa 572. 

85. Muskegon Lumber Co. v. 
Myers, 19 S.W. 602, 56 Ark. 199; El- 
liott.v. Parker, 32 N.W. 494, 72 Iowa 


746. 
Gibson v. Pekarek, 131 N.W. 
128, 27.S.D. 423. 

87. Gibson v. Pekarek, supra. 

88. See Appeal and Error § 382. 

89. Street v. Francis, 3 Ohio 277. 

90. Kraus v. Montgomery, 16 N. 
be 1535. 114 ind: 103: 

91. Actions concerning tax titles 
generally see infra §§ 1973-2065. 

92. Kahn v. Thorpe, 86 P. 855, 43 
Wash. 463; Ponton v. Winnipeg, 17 
Man. 496, 41 Can.S.C. 18. 

93. See statutory provisions. 

{a] In Alabama a purchaser at 
a tax sale, held on December 4, 1909, 
could not defeat the owner’s right to 
redeem by listing the property for 
taxation for the year 1910, after the 
owner had made a tender and offer to 
redeem. Bains Bros. Iny. Co. vy. 
Walthall, 60 So. 142, 180 Ala. 45. 

94. Callanan v. Lewis, 44 N.W. 892, 
79 lowa 452; Witt v. Mewhirter, 10 
N.W. 890, 57 Iowa 545. 

95. Callanan v. Lewis, 44 N.W. 892, 
79 Iowa 452; Whities v. Farsons; 34 
N.W. 782, 73 Iowa 187. 

96. Bennett v. Southern Pine Co., 
51 S.E. 654, 123 Ga. 618. 

97. Busch v. Hall, 93 N.W. 356, 119 
Iowa 279; Paxton v. Boss, 57 N.W. 
428, 89 Iowa 661; Lynn v. Morse, 39 
N.W. 203, 76 Iowa 665. 4 

98. Snider vy. Smith, 87 S.W. 624, 
75 Ark. 306; Medland v. Walker, 64 
N.W. 797, 96 Iowa 175; Lynn vy. Morse, 
39 N.W. 203, 76 Iowa 665. 

99. Minneapolis & St. L. R. Co. v. 
Pugh, 205. N.W. 758, 201 Iowa 208. 
But see Maxwell v. Palmer, 35 N.W. 
659, 73 Jowa 595 (holding that plain- 
tiff is required to pay the taxes due 


a apentess 156 A. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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there is an offer in the pleadings to pay the amount 
found due.! 

Inquiry on hearing will be confined to the right 
of redemption and the equities between the parties.” 
eek allowable must generally be borne by plain- 
tiff.s 

[§ 1785] F. Agreement of Parties, Redemption 
by. The statutory method of effecting redemption 
is not so far exclusive but that the parties in inter- 
est, by their mutual agreement, can vary the mode, 
place, or terms of redemption, as by fixing the price 
at less than the law would allow in consideration of 
its earlier payment, or extending the time for re- 
demption beyond the statutory limit. So also, in- 
stead of pursuing the usual method, the owner of 
the property may effect a redemption by taking an 
assignment of the certificate of purchase,® or even 
a formal conveyance from the tax purchaser or one 
claiming under him.® He cannot, however, take a 
valid tax deed of his own land,’ and an attempt to 


the state before he can maintain his|terest, assessed in defendant’s name, 
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do so, merely amounts to a redemption from the 
tax sale.*~ Whether a given transaction. was in- 
tended as a redemption. or as a purchase of the out- 
standing title may depend on the circumstances of 
the case;® generally it is a question of fact for the 
determination of a jury, but equity will construe 
it as a redemption if the person making the payment 
stood in such a fiduciary relation to the owner or 
to other persons interested in the property as to 
make it inequitable for him to acquire a title for 
his own benefit.+! 

[§ 1786] G. Recovery Back of Money Paid.'? 
Where taxes are illegally levied or assessed. on prop- 
erty and the land is nevertheless sold for their non- 
payment and the owner pays the amount necessary 
to redeem, it is generally held that such payment 
is voluntary and cannot be recovered back in an 
action against the municipality or the tax purchas- 
er, even though made under protest.® In some cas- 
es, however, it is held that the payment is not vol- 


piration of the period of redemption, 


ae ng to redeem from the purchas- 
er). 
1. Crawford y. Liddle, 70 N.W. 97, 
101 Iowa 148. 
2. Serrin v. 
74 Iowa 489; Chace v. Durfee, 14 A. 
919, 16 R.I. 248. 


Brush, 38 N.W. 375, |'est in the property. 


was sold for taxes to one who recon- 
veyed to defendant pursuant to an un- 
derstanding between them, the sale 
did not divest plaintiffs of their inter- 
Spears v. Spears, 
136 So. 614, 617, 173 La. 294 [cit Cyc]. 
(2) Language of deeds by the gran- 


3. Serrin v. Brush, 38 N.W. 375, 74] tees of an outstanding tax title may 


Iowa 489. 


give rise to the presumption that as 


4 Fla—Henry v. Florida Land, one of two life tenants, the grantee, 


ete., Co., 21 So. 19, 38 Fla. 269. 
La.—Moore v. Boagni, 35 So. 716, 
111 La. 490. 
Mich.—Briggs v. Boardman, 97 N. 
W. 767, 135 Mich. 329. 


in redeeming from the sale, never in- 
tended to act adversely to the inter- 
ests of his mother, the other life ten- 
ant, but redeemed for his own benefit. 
Isbell v. Greylock, 120 N.E. 446, 231 


Neb.—Taylor v. Courtney, 16 N.W.| Mass. 233. 


842, 15 Neb. 190. 

Tex.—Bush v. Bush, 
275 S.W. 1096. 

5. Ill.—Houston v. 
646, 117 Ill. 324; 
Tl.4343: 

Iowa.—Manning vy. 


Buer, 7: N.E. 


Bonard, 54 N. 


b] Waiver of questions of regu- 


[ 
(Civ.App.) | larity.—Where the purchasers of land 


sold for taxes accepted the amount of 
the tax with one hundred per cent ad- 


Busch v. Huston, 75} ditional and costs from the holder of 


the original title, and deeded the land 
to him on the succeeding day, the 


W. 459, 87 Iowa 648; Swan v. Whaley, | purchasers waived all right to ques- 


35 N.W. 440, 75 Iowa 623; Bowman v. 
Eckstein, 46 Iowa 583. 

Kan.—Jones v. Miami County, 1 P. 
76, 30 Kan. 278; i 
P. 902, 3 Kan.App. 690. 

Pa.—Lloyd v. Lynch, 28 Pa. 419, 70 
Am:D. 137; Coxe v. Sartwell, 21 Pa. 
480. 

W.Va.—Callihan v. Russell, 66 S. 
E. 695, 66 W.Va. 524, 26 L.R.A.N.S. 
1176. 

Wis.—Bennett v. Keehn, 15 N.W. 
776, 57 Wis. 582; Bassett v. Welch, 
22 Wis. 175. 

[a] Rule applied.—Where one en- 
titled to redeem from tax sale, be- 
cause of ownership of an interest 
therein, obtains within the year for 
redemption an assignment of the tax 
purchase in the name of her husband 
on which assignment a deed is ob- 
tained in his name, equity will declare 
the transaction a mere redemption of 
the land. Callihan v. Russell, 66 S. 
EB. 695, 66 W.Va. 524, 26 L.R.A.N.S. 
1176. t 

[b] Assignment to one disqualified 
to purchase at tax sale may at most 
constitute but a redemption. Taylor 
v. Olmstead, 206 N.W. 88, 201 Iowa 
760. 

Who may take assignment of cer- 
tificate generally see infra § 1856. 

6. La.—Spears v. Spears, 136 So. 
614, 617, 173 La. 294 [cit Cyc]; Mont- 
gomery v. Whitfield, 6 So. 224, 41 La. 
Ann, 649. 

Mass.—lIsbell v. Greylock, 120 N.E. 
446, 231 Mass. 233. 

Mich.—Holmes v. 
1109, 149 Mich. 410. 

Miss.—Faler v. 
227. i 

Pa.—Steiner v. Coxe, 4 Pa. 13. 

Tex.—Bente v. Sullivan, 115 S.W. 
350, 52 Tex.Civ.Anp. 454. 

{a] Rule applied.—(1) Where prop- 
erty in which plaintiffs had an in- 


McRae, 56 Miss. 


tion the regularity of the redemption 
on the ground that the grantee was 
not the person entitled to redeem. 


Prizer vy. Taylor, 44} Holmes v. Loud, 112 N.W. 1109, 149 


Mich. 410. 

7. Matthewson v. Hevel, 107 P. 768, 
82 Kan. 134. 

8. Matthewson v. Hevel, supra. 

[a] Deed to one of several owners. 
—wWhere portions of a city lot belong- 
ing to different owners are taxed to- 
gether and sold for taxes as one tract, 
a tax deed to one of the owners op- 
erates as a redemption of the whole 
tract. Matthewson v. Hevel, 107 P. 
768, 82 Kan. 134. 

9. See cases infra this note. . 

[a] Circumstances amounting to 
redemption.— Where, after the sale of 
a designated homestead for taxes, the 
owners filed suit to set aside the sale 
and conveyance, and the suit was 
compromised within the two years 
from the date of the sale allowed for 
redemption, it being agreed that a 
judgment should be entered for the 
purchaser, he at the time executing 
a conveyance to the owners for a con- 
sideration small in comparison to the 
then value of the property, and the 
owners remained in possession from 
the date of the designation of the 
homestead until the husband’s death, 
some four years Subsequent to the 
time of the compromise, the transac- 
tion was a redemption. Bente v. Sul- 
livan, 115 S.W. 350, 52 Tex.Civ.App. 


454. 
[b] Facts showing purchase.—(1) 


Loud, 112 N.w.|If the price paid is more than would 


have been required for a redemption, 
it will be presumed to be a purchase 
and not a redemption, and this wheth- 
er it was paid by a stranger or by the 
owner of the land. Arthurs v. King, 
95 Pa. 167. _ (2) Thus, where a pur- 
chaser at a tax sale conveyed the land 
to a tenant in common after the ex- 


the price required to redeem being a 
little over twenty-six dollars, while 
the amount paid for the conveyance 
was two hundred fifty dollars, it was 
held not to show that the sale by the 
tax sale purchaser was a mere re- 
demption by the tenant in common. 
Duson v. Roos, 49 So. 590, 123 La. 835, 
131 Am.S.R. 375. (3) A grant of 2 
tax title by a quitclaim deed to one 
already in possession of the land un- 
der another deed conferring no title 
does not operate as redemption or 
payment by the grantee of the taxes 
for which the land was sold, but op- 
erates as a sale and conveyance of & 
prima facie good title to the land. 
Wilson v. Carrico, 58 N.E. 847, 155 
Ind. 570. (4) Where property former- 
ly belonging to a partnership since 
dissolved was sold for taxes, and a 
son of a member of the firm paid a 
certain amount of the holder of the 
tax deed to extend the time for re- 
demption, and subsequently on a 
compromise the land was divided be- 
tween the heirs of the person so pay- 
ing and the holder of the tax deed, 
there was no such redemption as 
would inure to the benefit of the heirs 
of other former partners. Peete v. 
Buckelew, 111 So. 659, 163 La. 154. 

[ec] Claiming benefit of sale to 
third person.—One whose land has 
been validly sold for taxes and who 
has not redeemed or offered to re- 
deem within the time allowed by law 
cannot claim the benefit of a sale 
made to a third person by the tax 
purchaser, as effecting a redemption, 
merely because such person falsely 
represented that he was a creditor of 
the tax debtor, and as such entitled 
and ready to redeem, and thus in- 
duced the purchaser to sell. Staples 
v. Mayer, 11 So. 29, 44 La.Ann. 628. 

10. Coxe v. Wolcott, 27 Pa. 154. 

11, Lane v. Wright, 96 N.W. 902, 
121 Iowa 376, 100 Am.S.R. 362; Wheel- 
er v. Knupp, 55 A. 979, 206 Pa. 306; 
Knupp v. Syms, 50 A. 210, 200 Pa. 
489; Phillips v. Zerbe Run, ete., Imp. 
Co., 25 Pa. 56; Fisk v. Brunette, 30 
Wis. 102. 

12. Recovery of taxes paid see 
supra §§ 1258-1288. 

13. U.S—Lamborn v. Dickinson 
County, 97 U.S. 181, 24 L.Ed. 926. 

Dak.—Rushton v. Burke, 43 N.W. 
815, 6 Dak. 478. 

Iowa.—Anderson v. Cameron, 97 N. 
W. 1085, 122 Iowa 183; Sears v. Mar- 
shall County, 13 N.W. 755, 59 lowa 


603; Morris v. Sioux County, 42 Iowa 
416. But see Brownlee v. Marion 
County, 5 N.W. 610, 53 Iowa 487 


(holding that, where the owner in re- 
deeming lands sold for taxes was ob- 
liged to pay personal taxes of a mere 
tenant at will in whose name the land 
was wrongfully assessed, he may re- 
cover them back from the county). 
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untary and can be recovered back;1* and some de- 
cisions hold that an action may lie against the 
officer receiving the payment, although not against 
the city or county;'* and statutes in some jurisdic- 
tions authorize recovery.1* A landowner having 
secured a reconveyance of lands sold to the state for 
delinquent taxes and resold to another, by reim- 
bursing the purchaser from the state, cannot en- 
force payment by the state of part of the sum so 
paid by him, on the theory that such part was for 
certain prior taxes which were void.** Where the 
amount necessary to redeem was turned over and re- 
ceived by the state, an attempted imposition of con- 
ditions in the tender was ineffectual, and noncom- 
pliance therewith would not authorize recovery of 
the money by the person paying it.+® 

_[§ 1787] H. Reimbursement; Contribution. 
Where a ereditor by mortgage or other lien, or a 
third person acting for the owner, redeems land from 
tax sale, he is entitled to reimbursement, and may, 
if necessary, be subrogated to the rights of the 
holder of the tax certificate.1® This does not apply, 
however, to one who pays the redemption money in 
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the character of a mere volunteer, not acting on the 
owner’s request or instructions nor having any in- 
terest in the land;2° and, where two parties have a 
legal contest over their respective rights, there 1s 
no such privity between them as will enable the 
successful party to recover from the other on ac- 
count of taxes which the latter neglected to pay.’* 
So redemption by the holder of the record title in- 
ures to his own benefit, and gives him no right to 
reimbursement by one in adverse possession of the 
land.22, Where one joint tenant or tenant in com- 
mon redeems the entire estate, the others must’ con- 
tribute ratably to his reimbursement ;?* but, where 
statutes make provision for redemption of his pro- 
portionate share by one having an undivided inter- 
est in land, it has been held that one so situate re- 
deeming the entirety without request of the other 
owners does so voluntarily, and is not entitled to 
reimbursement.” Under a statute providing that 
the effect of redemption is to revest title in the 
original owner, a third party having previously no 
interest in the land obtains no right or interest there- 
in by payment of the redemption money,?® and, in 


Boe “Fo; See: 


Kan.—Phillips v. Jefferson County, 
5 Kan. 412. 

Me.—Rogers v. Greenbush, 58 Me. 
395. But see Joy v. Oxford County, 
3 Me. 131 (holding that money can be 
recovered). - / 

Minn.—Shane v. St. Paul, 6 N.W. 
349, 26 Minn. 543; Smith v. Schroeder, 
15 Minn, 35. 

Neb.—Foster v. Pierce County, 17 
N.W. 261, 15 Neb. 48; Jones v. Duras, 
14 N.W. 537, 14 Neb. 40. 

Tex.—Galveston City Co. v. Galves- 
ton, 56 Tex. 486. 

Wash.—Childs v. Spokane County, 
170 PB. 145, 100 Wash, 64. : 

Ont.—Roman Catholic Episcopal 
Corp. v. Sault Ste. Marie, 24 Ont.L. 35, 
19 Ont.W.R. 364; Boulton v. York, 25 
U.C.Q.B. 21. : 

[a] Thus (1) if the owner, with 
full knowledge of the character of the 
sale and all the facts affecting its 
validity, pays the money required of 
him as the cost of redemption, the 
payment is voluntary and he cannot 
recover back the money from the 
county; the mere fact that a tax deed 

' will be issued to the purchaser if he 
does not redeem does not put him un- 
der duress. Morris v. Sioux County, 
42 Iowa 416; Shane v. St. Paul, 6.N. 
W. 349, 26 Minn. 548. (2) Plaintiff 
redeeming outstanding tax certificates 
on a lot subsequently determined to 
constitute part of railroad right of 
way is not entitled to recaver the 
payments, they not having been made 
under protest, compulsion, or duress, 
or in ignorance of any fact. Childs 
v. Spokane County, 170 P. 145, 100 
Wash. 64. 

[b] In Wisconsin (1) the rule of 
the text obtains (Powell vy. St. Croix 
County, 50 N.W. 1013, 46 Wis. 210), 
(2) and so money paid under protest 
by a stranger to redeem land, he be- 
ing under no obligation so to pay out 
his money, and there being no duress 
or stress or necessity, cannot be re- 
covered back (Rutledge v. Price Coun- 
ty, 27 N.W. 819, 66 Wis. 35). (3) But, 
where lands were sold to the county 
for nonpayment of taxes assessed 
thereon but to which they were not 
subject, and plaintiff owners pur- 
chased the outstanding certificates 
from the assignee of the county, and 
also took. quitclaim deeds from him 
of such of the lands as had been con- 
veyed to him by tax deed, this is not 
a voluntary redemption,.and, in the 
right of their assignor, plaintiffs can 
recover the amount which he might 
have recdvered had the action been 


Marsh v. St. Croix County, 42 Wis. 


14.~ U.S.—U. S. v. McCurdy, 280 F. 
103 [aff 44 S.Ct. 345, 264 U.S. 484, 68 
L.Ed. 801]. 

Cal.—Palomares Land Co. v. Los 
Angeles County, 80 P. 931, 146 Cal. 
5380; Cavanagh vy. Shaver, 207 P. 275, 
56 Cal.App. 758. 

Mich.—Raynsford v. Phelps, 5 N. 
W. 403, 43 Mich. 342, 38 Am.R. 189. 

N.Y.—Remsen v. Wheeler, 12 N.E. 
564, 105 N.Y. 5738. 

Ohio.—Woolley v. Staley, 39 Ohio 
St. 354. 

- Pa.—Clapp v. Pinegrove Tp., 20 A. 
836, 138 Pa: 35,'12.G.R.A. 618. 

Man.—Canadian Pac. R. Co. v. Corn- 
wallis, 7 Man. 1 [aff 19 Can.S.C. 702]. 

[a] Rute applied.—(1) A deposit 
to redeem property of plaintiffs from 
a tax sale, which was necessary to 
prevent the permanent loss of plain- 
tiffs’ title, was made under duress, 
although plaintiffs’ title had already 
been clouded when the deposit was 
made. Cavanagh v. Shaver, 207 P. 
275, 56 Cal.App. 758. (2) Moneys paid 
to redeem lands sold for taxes ille- 
gally assessed on Indian lands have 
been held not paid voluntarily, and 
so may be recovered. U. S. v. Mec- 
Curdy, 280 F. 103 [aff 44 S.Ct. 345, 
264 U.S. 484, 68 L.Ed. 801]. 

15. State v. Richardson County, 9 
N.W. 550, 11 Neb. 403; Richardson 
eee v. Meyer, 9 N.W. 549, 11 Neb. 


16. See statutory provisions. 

[a] Particular statute apyplied.— 
Under Rev. Codes (1905) § 1585, pro- 
viding that, where taxes have been 
paid on land not subject to taxation, 
the money so paid shall be refunded 
to the person making such payment, 
his heirs or assigns, the owner of 
land not subject to taxation, or a per- 
son claiming to be such, can recover 
from the county moneys paid to re- 
deem from a tax sale, even though 
such tax sale has not been previous- 
ly adjudged void. Tisdale v. Ward 
County, 127 N.W. 512, 20 N.D. 401. 

17. Haney v. Auditor-General, 131 
N.W. 386, 165 Mich. .681. 

18. Barnum vy. Rallihan, 112 N.E. 
561, 68 Ind.App. 349. 

19. Colo.—Northern Inv. Co. vy. 
Frey Real Estate & Inv. Co., 81 P. 
300, 33 Colo. 480, 108 Am.S.R. 104. 

Conn,—Bacon y. Curtiss, 2 Root 39. 

Ind.—Gable v. Seiben, 36 N.E. 844, 
137° Ind..155. 

La.—Sitges v. St. Bernard Syndi- 
cate, 125 So. 850, 169 La. 674; Cambon 


brought by him before he assigned.| v. Lapene, 4 So. 165, 40 La.Ann. 557; 
) aa 
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or later cases, developments and changes in the law see Annotations, same title and section number, 


Shannon v. Lane, 33 La.Ann. 489. 
Neb.—Carly vy. Boner, 97 N.W. 1014, 


70 Neb. 671. 
Chapman, 32 N.J. 


N.J.—Fiacre vy. 
Eq. 463. 

S.C.—Garlington v. Copeland, 10 
SH 616,32 SiC. 57. 

Ont.—Trawers v. Price, 59 Ont.L. 
323, [1926] 4. DomL.R: Zo. 

[a]. Rule applied.—Where the pur- 
chaser at a mortgage foreclosure sale 
redeems from tax sales made before 
foreclosure, he is entitled to be sub- 
rogated to the rights of the state as 
against a judgment creditor of the 
mortgagor redeeming from the fore- 
closure. Northern Iny. Co. y. Frey 
Real Estate & Inv. Co., 81 P. 300, 33 
Colo. 480, 108 Am.S.R. 104. 

20. McKenzie v. Beaumont, 97 N. 
W. 225, 70 Neb. 179; Koehler v. 
Hughes, 42 N.E. 1051, 148 N.Y. 507. 

21. Barr v. Patrick, 12 N.W. 805, 
59 Iowa 134. 

22. Looney v. Sears, 186 P. 548, 185 
P.. 925, 94 Or. 690. 

[a] Rule applied under Ballinger 
& C. Comp. St. § 3124, providing that 
any redemption from a tax sale shall 
inure to the benefit of the person hay- 
ing the legal or equitable title sub- 
ject to the right of the person mak- 
ing the redemption to reimbursement 
by the person benefited. Looney v. 
Sears, 186 BP. 548, 185 PB. 925, 94 Or. 

23. Ellison v. Branstrattor, 88 N. 
E. 963, 89 N.E. 513, 45 Ind.App. 307; 
Watkins y. Eaton, 80 Me. 529, 50 Am. 
D. 637; Hurley v. Hurley, 19 N.H. 545, 
148 Mass. 444, 2 L.R.A. 172; Fonseca 
v. Schultz, 7 Man. 458. 

[a] Lien and enforcement.—Where 
a redemption is made under Burns 
St. Annot. (1908) § 812, providing 
that, where one owning an interest 
redeems the property, he shall have 
a lien on the several shares of the 
other owners for their respective 
shares of redemption money, the re- 
demptioner holds his lien in the na- 
ture of an assignee of the original 
lienholder, the lien, not being re- 
moved, but continued, and it can be 
enforced at any time after expira- 
tion of the time for redemption with- 
out further demand for repayment. 
Ellison vy. Branstrattor, 88 N.E. 963 
89 N.E., 518, 45 Ind.App. 307. : 

Right of joint tenant or tenant in 
common to redeem see supra § 1698. 

24. Hallett v. Alexander, 114 P, 
490, 50 Colo. 37, 34 L.R.A.N.S. 328 
Ann.Cas.1912B 1277. ‘ 
Ee Greene vy. Williams, 58 Miss. 
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the absence of statute so providing, is not entitled 
to be reimbursed out of the land.?é 
; General rules?? apply to and govern 
actions for reimbursement of the amount paid for 
the redemption of property.?® Such an action is not 
suit for taxes within the meaning of constitutional 
provisions relating to the right to resort to judicial 
proceedings for the collection of a tax.?° 

[§ 1788] I. Operation and Effect of Redemp- 
A valid and effective re- 
demption from a tax sale annuls the sale! and di- 
vests the lien of the tax for which the land was 
sold, leaving it as free as before.*? 
however, ordinarily have this effect as to prior de- 
linquent taxes,?* nor does it affect rights growing 
out of a prior tax sale,°4 although, under existing 
statutes, it may extinguish the lien 


Actions. 


tion?°—1, In General. 


fa] Subsequent conveyance of tax 
purchaser’s title to the redemptioner 
does not alter the case since such 
purchaser has no title after redemp- 


ran Greene v. Williams, 58 Miss. 
26. Greene v. Williams, supra. 
27. See Contribution § 26 et seq; 


Money Paid § 17 et seq. 

28. Sitges v. St. Bernard Syndi- 
eate, 125 So. 850, 169 La. 674. 

[a] Rule applied in an action to 
be reimbursed the amount paid for 
the redemption of property from a 
tax adjudication to the state. Sitges 
v. St. Bernard Syndicate, 125 So. 850, 
169 La. 674. 

{b] Parties.—A suit to recover an 
amount paid by bondholders to re- 
cover land from a tax adjudication to 
the state was properly brought in the 
name of a committee representing the 
bondholders who had deposited their 
bonds in the designated bank as de- 
positary and which was vested with 
legal title to all the bonds and cou- 
pons so_ deposited. Sitges v.. St. 
Bernard Syndicate, 125 So. 850, 169 
La. 674. : 
Sitges v. St. Bernard Syndi- 
eate, Supra. 

30. Effect of attempted redemp- 
tion by stranger see supra § 1695. - 

Redemption of lands forfeited to 


' gtate see infra §§ 2194-2201. 


31. Sunderman Inv. Co. v. Craig- 
head, 173 N.W. 653, 143 Minn. 286. 

32. | Cole™v.* Rice, 51 A. 1083, 74 
Conn. 680; Lake v. Gray, 35 Iowa 44; 
Bills v. Delta Mercantile Co., 261 P. 
452, 70 Utah 516; Sorensen v. Bills, 
261 P. 450, 70 Utah 509. 

[a] Thus the owner’s redemption 
from a tax sale to a county extin- 
guished the county’s right to the 
same extent as if the taxes were paid 
prior to the sale. Bills v. Delta Mer- 
cantile Co., 261 P. 452, 70 Utah 516; 
Sorensen v. Bills, 261 P. 450, 70 Utah 

9. 
50r] In action to quiet title and for 
possession, a record-owner redemp- 
tioner is entitled to possession of the 
Jand and to have his title thereto 
quieted against the holder of the tax 
certificates. Honeyman v. Andrew, 
253 P. 489, 124 Okl. 18. 

33. Winter v. Montgomery, 14 So. 
659, 101 Ala. 649; Leslie v. Bronfman, 
(Sask.) 70 Dom.L.R. 561. 

34. Gray v. Coan, 40 Iowa 327; 
Gray v. Coan, 30 Iowa 536. 

35. Hough v. Hasley, 47 Iowa 330. 

36. Kan.—Davenport v. Sadler, 29 
P. 168, 48 Kan. 311. 

La.—Moore v. Boagni, 35 So. 716, 
111 La. 490. 

Miss.—Jamison vy. Thompson, 5 So. 
107, 65 Miss. 516. 

Pa.—Goodman v. Sanger, 85 Pa. 37. 

Alta.—Canadian Mortgage. Invest- 
ment v. Teel, [1923] 1 Dom.L.R. 569. 

Tax sale certificate as giving in- 
choate title see supra § 1651. 

37. Iowa.—Hunt v. Seymour, 39 N. 
Ww. 909, 76 Iowa 751; Hartman v. An- 
derson, 48 Iowa 309; Corning Town 
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\ 


Redemption 


also puts an end to the inceptive or inchoate title 


him.*#° 


It does not, 


of prior unpaid 


Co. v. Davis, 44 Iowa 622; Fenton v. 
Way, 40 Iowa 196. 

Kan.—Board of Com’rs of Mont- 
gomery County v. Wilmot, 221 P. 276, 
114 Kan. 819. 

Mich.—Vincent v. Evans, 127 N.W. 
760, 165 Mich. 695; Backus v. Kill- 
master, 127 N.W. 779, 162 Mich. 594. 

Miss.—Mitchell v. Bond, 36 So. 148, 
84 Miss, 72. 

N.C.—Merrimon vy. Lyman, 32 S.H. 
732, 124 N.C. 434. 

S.D.—Stokes vy. Allen, 89 N.W. 1023, 
15° S.D. 421. 

Ont.—Allan v. Hamilton, 23 U.C. 
Q.B. 1095 

[a] Rule applied.—Pub. Acts 
(1905) No. 142 § 142a, authorizing the 
purchaser at a tax sale on the failure 
of redemption within the time fixed 
to record a copy of the notice and 
proof of service thereof, the record 
thereof to be prima facie evidence 
that the purchaser is the owner, ap- 
plies only where lands are not re- 
deemed, and, where lands are re- 
deemed, the certificate of the sheriff 
showing service of notice to redeem 
does not warrant a finding of title. 
Vincent v. Evans, 127 N.W..760, 165 
Mich. 695. 

[b] Deed on tax lien foreclosure. 
—In a suit by a county under Gen. 
St. (1915) §§ 11476-11482, to foreclose 
a tax lien on land owned by a minor, 
where an offer to redeem was made 
to the clerk of the district court, and 
at his direction payment was made to 
the county treasurer, and the prop- 
erty redeemed from the tax sale un- 
der § 11478, before the sale of the 
property by the sheriff in a foreclo- 
sure sale, it was held that the sale 
and deed issued thereon are voidable, 
and should be set aside on timely ap- 
plication. Board of Com’rs of Mont- 
gomery County v. Wilmot, 221 P. 276, 
114 Kan. 819. 

3s. Sunderman Iny. Co. v. Craig- 
head, 173 N.W. 6538, 143 Minn. 286. 

39. Ind.—Jackson v. Neal, 35 N.E. 
1021, -1386 Ind. 173. 

Ky.—Taylor v. Steele, 1 A.K.Marsh. 
SLs 

La.—Charbonnet v. Forschler, 70 
So. 224, 138 La. 279. f 

Mass.—Isbell v. Greylock Mills, 120 
N.E. 446, 231 Mass. 233. 

Minn.—Sunderman Iny. Co. v. 
Craighead, 173 N.W. 653, 143 Minn. 


86. 

Pa.—Laird v. Hiester, 24 Pa. 452. 

Wis.—Hoffman v. Peterson, 102 N. 
W. 47, 123 Wis. 632. 

[a] Property adjudicated to state 
for delinquent taxes, and redeemed 
by the owner after twelve months 
have elapsed since the deed to the 
state was recorded, becomes the prop- 
erty of the original owner. Char- 
bonnet vy. Forschler, 76 So. 224, 138 
La. 279. : 

[b] Recovery of possession.— 
Where vacant lands are redeemed 
from a tax sale after the issuance of 
a tax deed, no action is necessary to 
entitle the legal owner to take pos- 


or interest acquired by the purchaser at the sale,?° 
and renders invalid a tax deed afterward issued to 
him.** Redemption creates no rights in the land;*8 
it restores the owner to his title as it stood before 
the sale,*® exactly as it was, but restoring at the 
same time any liens, encumbrances, or conflicting 
claims which were previously operative against 
Neither does the redemption transfer to. the 
owner any title or interest which the tax purchaser 
held independently of the tax sale.4t A redemption 
may inure to the benefit of the owner where it is 
accomplished by one of several tenants in common,?? ‘ 
by the owner’s wife,** or by the putative widow of 
the former owner.‘ ' j 

Effect of misconduct of officer. When the redemp- 


session. Hoffman v. Peterson, 102 N. 
W. 47, 123 Wis. 632. 

[c] Life tenants and remainder- 
men.—A tax title, to land devised for 
life and in remainder, never having 
matured on account of redemption b 
the remainderman for life, the devi- 
sees hold their respective estates in 
accordance with the will. Isbell v. 
Greylock Mills, 120 N.E. 446, 231 
Mass. 233. : 

40. Ga.—Elrod v. Owensboro Wag- 
on Co., 57 S.E. 712, 128 Ga. 361; Ivey 
v. Griffin, 21 S.E. 709, 94 Ga. 689. 

Kan.—Shrigley v. Black, 71 P. 301, 
66 Kan. 213. 

La.—Robinson & Co. v. Cosner, 67 
So. 468, 186 La. 595; Wheeler v. Mc- 
Bain, 9 So. 495, 43 La.Ann. 859, 

Mass.—Davis v. Allen, 113 N.E. 364, 
224 Mass. 551. 

N.Y.—Willey v. Greenfield, 64 App. 
Div. 220, 71 N.Y.S. 1046. 

Pa.—Singer’s Appeal, 7 A. 800, 4° 
Pa.Cas. 430. 

Tex.—Bente v. Sullivan, 115 S.Ww. 
350, 52 Tex.Civ.App. 454. 

[a] Rule applied.—(1) If plain- 
tiff’s rights in land purchased at exe- 
eution sale were merged with his 
right as the grantee of a tax title to 
the same land, the merger ceased on 
the tax title being redeemed. Jenks 
v. Liverpool, London & Globe Ins. Co., 
92 N.E. 998, 206 Mass. 591. (2) The 
action of the commissioner of state 
lands in allowing a person to redeem 
land from a tax sale and in executing 
a deed to him establishes merely his 
right to redeem, and is not an adjudi- 
cation of his ownership of the land in 
litigation with another person. Mey- 
er v. Snell, 116 S.W. 208, 89 Ark. 298. 
(3) A sale from the tax purchaser to 
the owner within the time allowed 
for redemption, for practically the 
sum required to redeem, is a redemp- 
tion which leaves unaffected the 
mortgages on the property. MRobin- 


son & Co. v. Cosner, 67 So. 468, 136 
Tig ODDS 
{b] Time and manner of redemp- 


tion.— Redemption gives no new title. 
It simply relieves the land from the 
sale which has been made, whether 
the redemption is made before the 
statutory time has expired or by the 


consent of the purchaser, Bente y. 
Sullivan, 115 S.W. 350, 52 Tex.Civ. 
App. 454. 


41. Elrod v. Owensboro Wagon Co., 
57 S.BH. 712, 128 Ga. 361; Terrell v. 


Gimmell, 20 Iowa 3938; Cooper v. 
Bushley, 72 Pa. 252. 
42. Scott v. Brown, 17 So. 731, 106 


Ala. 604; Jones v. Miami County, 1 
P. 76, 30 Kan. 278; Hurley v. Hurley, 
19 N.E. 545, 148 Mass. 444, 2 L.R.A. 
172. 

Right of tenants in common to re- 
deem see supra § 1698. 

Reed v. Sims, 16 S.W. 268, 13 
Ky.L. 66. 

Redemption by stranger as inuring 
to benefit of true owner generally see 
supra § 1695. 

44. Hayes v. Fridge, 101 So. 270, 
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tion is completed after a delay attributable to the 
officer with whom negotiations were carried on, the 
redemption relates back to the date of the offer to 
redeem;*® and a redemptioner, who has in good 
faith done all that was required of him by the of- 
ficer, is entitled in equity to the full benefit of his 
redemption, although the officer has made a mis- 
take in the premises.*® Similarly, a redemption 
is not defeated by the failure or neglect of the 
officer to make the entries or reports, or to do the 
other acts required of him by law after the pay- 
ment of the redemption money.** <A redemption 
is of no effect as against a purchase of the tax title 
by a third person after expiration of the time for 
redemption and before the recording of such re- 
demption.*® 

Redemption by an invalid private deed makes the 
redemptioner the equitable owner.*® 

[§ 1789] 2. Estoppel of Holder of Tax Certifi- 
cate.°° Where the holder of the tax certificate ac- 
cepts and retains the money paid in for redemption, 
he is estopped from denying the validity of the 
redemption, in respect of the right of the party 
redeeming or the sufficiency of the amount, or claim- 
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ing title to the property under the sale redeemed 
from,®1 but not from claiming title under a pre- 
vious or different sale,°? as a-sale for taxes®* er to 
satisfy a judgment.®* If, however, the holder of 
tax titles under two sales accepts redemption from 
one knowing of the redemptioner’s ignorance of 
the other, and fails to disclose such other claim, 
an estoppel may arise.°° 

[§ 1790] 3. Revocation or Cancellation. When a 
redemption has been made, it cannot be canceled 
or vacated by the receiving officer,°* nor, although 
there is authority to the contrary,°* ean it be re- 
voked by the party’s withdrawing his money;°* and 
withdrawal of the money by a third person does not 
revoke redemption.®® 

[§ 1791] J. Disposition of Redemption Money— 
1. In General. Money paid to the proper officer 
of a county or city for the redemption of land does 
not belong to the municipality or the officer, even 
temporarily, but to the holder of the tax certifi- 
cate ;°° and the officer holding it may be compelled 
to pay over to the person entitled the entire amount 
by mandamus,*? or by an action against him per- 
sonally or on his official bond,®? such payment to 


156 La. 932. 

[a] Tlustration.—Where a puta- 
tive wife redeemed from a tax sale 
of the deceased husband’s property, 
and where the deed established clear 
and positive intent to place the prop- 
erty in the same condition as prior to 
the tax sale, etc., brothers and sisters 
of deceased entitled to succeed to 
his estate were under no obligation 
to take further action in that behalf. 
Hayes v. Fridge, 101 So. 270, 156 La. 


932. 

45. State v. Hately, 278 P. 206, 34 
N.M, 86. 

46. U.S.—Harman vy. Stead, 59 F. 


962, 8 C.C.A. 414. 

Ark.—Forehand v. Higbee, 202 S.W. 
29,133 Ark. 1915-195 ‘cit Cyc}. 

Cal.—Jones v. Sturzenberg, 210 P. 
$35, 59 Cal.App. 350. 

Mich.—Tyler v. Burgeson, 201 N. 
W. 185, 220 Mich. 268; Burch v. Nip- 
press, 181 N.W. 987, 213 Mich. 185. 

Miss.—Maris y. Lindsey, 87 So. 12, 
124 Miss. 742. 

N.D.—Drew v. Bowman County, 235 
N.W. 138, 60 N.D. 410. 

[a] Payment of full amount de- 
manded.—A redemption is valid where 
the.redemptioner, relying on his state- 
ment, paid to the proper officer all of 
the amount declared to be due, al- 
though, by reason of the fault or mis- 
take of the officer, the sum demanded 
and paid did not include the full 
amount due. Forehand v. Higbee, 202 
Sow. 29, 1733 Ark. 191, 195 [eit Cyel; 
Jones v. Sturzenberg, 210 P. 835, 59 
Cal.App. 350; Tyler v. Burgeson, 201 
N.W. 185, 229 Mich. 268;- Burch v. 
Nippress, 181 N.W. 987, 213 Mich. 185; 
Maris v. Lindsey, 87 So. 12, 124 Miss. 
742; Drew v. Bowman County, 235 
N.W. 138, 60 N.D. 410. 

[b] Bona fide purchaser from re- 
demptioner for full value, without no- 
tice, of lands which the vendor had 
redeemed from a prior tax sale to the 
state of West Virginia, without pay- 
ing the taxes for the year in which 
they were sold, as required by statute, 
is entitled to hold them, as against a 
purchaser at a subsequent sale for 
the taxes thus omitted, when the want 
of notice arose from the failure of the 
county clerk to record the lands as 
delinquent in a proper book, and the 
unauthorized issuance by the state 
‘auditor of a certificate of redemption, 
which implied that all taxes due had 
been paid. Harman y. Stead, 59 F. 
962, 8 C.C.A. 414. 

Fault or mistake of officer resulting 
in failure to redeem see infra § 1794. 


47. 
78 Iowa 299; Fenton v. Way, 40 Iowa 
196; Byington v. Bookwalter, 7 Iowa 
512, 74 Am.D, 279. 

Failure to issue or file certificate 
of redemption see supra § 1767. 

48. Blanchard v. Estate of Hy Gar- 
land, 6 La.App. 508. 

Filing and recording certificate of 
redemption on receipt see supra § 
1767. 

49. Brown’s Ex’x v. Green, 211 S. 
W. 860, 184 Ky. 300. 

[a] Rule applied.—Where a deed, 
not valid, as a conveyance of title un- 
der Ky. St. § 4154, was made pursuant 
to private arrangement by the auditor 
of public accounts to the assignees of 
four former owners of land sold for 
taxes, when the private redemption 
was made, the assignees became the 
equitable owners, and legal title re- 
verted to the prior owners, except 
that, two of the four having conveyed 
to an assignee, he became owner of 
legal title to an undivided half. 
Brown’s Ex’x v. Green, 211 S.W. 860, 
184 Ky. 300. * 

50. Waiver of legal tender see 
supra § 1762. 

51. Henry v.. Florida Land, etce., 
Co., 21 So. 19, 38 Fla. 269; Darrow v. 
Union County, 54 N.W. 149, 87 Iowa 


164; Hunt v. Seymour, 39 N.W. 909, 
76 Iowa 751; Byington v. Hampton, 
13 Iowa 23; Yanow v. Snelling, 51 N. 


W. 820, 34 Neb. 280; Cecil v. Clark, 
30 S.E. 216, 44 W.Va. 659. 
‘52. See cases infra notes 53-54. 
53. Chard vy. Holt, 32 N.E. 740, 136 


oe 380; Cooper v. Bushley, 72 Pa. 
soo Terrell v. Gimmell, 20 Iowa 
55. ‘Hardin v. McGreevy, 63 S.W. 


51,369 Ark... 201 
[a] _Tllustration.—Plaintiff paid 
certain taxes levied against defend- 


fant’s property for sewerage benefit, 


securing therefor a tax certificate, and 
also paid the state and county taxes 
on the property. Defendant redeemed 
within the required time from the 
state and county tax sale, plaintiff 
not informing defendant as to the 
certificate for the sewerage improve- 
ments, of which defendant was igno- 
rant. The next year plaintiff paid the 
state and-county taxes on the prop- 
erty, and when defendant sought to 
redeem the same he refused to accept 
the redemption, claiming absolute 
title. under the certificate for the 
sewerage benefits, the period for re- 
demption on such certificate having 


Burke v. Cutler, 43 N.W. 204, f expired. 


It was held, on plaintiff’s 
motion for a deed of the property, 
that by accepting the redemption 
money for the state and county taxes, 
while holding the certificate for the 
sewerage tax sale, he was estopped 
from claiming title under such cer- 
tificate. Hardin v. McGreevy, 63 S.W. 
51, 69 Ark. 211. 

56. Ellsworth v. Low, 17 N.W. 450, 
62 Iowa 178; People v. Wemple, 39 N. 
E. 397, 144 N.Y. 478. 


57. Irwin v. Nater, 7 Porto Rico 
Fed. 98; Erwin v. Nater, 6 Porto Rico 
Fed. 492. ; 
meee Levick v. Brotherline, 74 Pa. 

59. Erwin v. Nater, 6 Porto Rico 
Fed. 4 Y 


Smith v. Frankfort, 42 P. 
1008, 2 Kan.App. 411; State v. Snyder, 
51 N.W. 827, 34 Neb. 345; Wilson v. 
United Counties, 8 Can.L.J. 135. I 

[a] Thus, if the money is paid to 
the treasurer, he holds it subject to 
the order of the purchaser. State vy. 
Snyder, 51 N.W. 827, 34 Neb. 345. 

[b] Attachment by county credi- 
tors.—Redemption money cannot be 
attached by creditors of the county. 
VOisoa v. United Counties, 8 Can.L.J. 


35. 

[c] Prima facie effect of certifi- 
cate.—Possession of a certificate of 
purchase at a tax sale, duly assigned 
in blank by the purchaser, is prima 
facie ownership of the redemption 


fund. Heinrich v. Harrigan, 179 Ill. 
App. 199. 
61. Murphy v. Smith, 3 S.W. 891, 


49 Ark. 37; State v. Brasie, 104 N.W. 
962. 96 Minn. 209. 

62. Ind.—State v. McGill, 40 N.E. 
1115, 43 N.E. 1016, 12 Ind.App. 665, 15 
Ind.App. 289. 

Miss.—Indianola Bank y. Dodds, 44 
So. 767, 90 Miss. 767. 

Neb.—State v. Snyder, 51 N.W. 827, 
34 Neb. 345. 

Pa.—Dietrick v. Mason, 57 Pa. 40. 
ie ee Petes v. Bingham, 8 Yerg. 

W.Va.—Elliott v. Shaffer, 4 S.E. 292, 
30 W.Va. 347. 

And see cases infra this note. 

[a] If, as a result of officer’s er- 
ror or miscalculation, the purchaser 
does not receive all that he is entitled 
to, his remedy is against the officer. 
Dietrick v. Mason, 57 Pa. 40; Bubb 
v. Tompkins, 47 Pa. 359. 

[b] Refund of overbid to tax pur- 
chaser on redemption.—(1) Under 
Code Annot. (1892) §§ 3819, 3820, 3824, 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 1791-1793] 


be in ecash,** without deduction for fees or other 
charges,®* and notwithstanding any conditions at- 
tempted to be imposed by the redemptioner.®* The 
city or county is not liable, however, to the holder 
of the tax certificate for the money paid for re- 
demption unless it appears that it was paid into 
the treasury by the treasurer at the expiration of 
his term of office.6® As to amounts for fees and 
penalties*? in excess of the amount paid by the 
tax sale purchasers, local statutory provisions gov- 
ern.°S In the absence of controlling statutes it has 
been held that, on the redemption of land sold for 
taxes and purchased by the state, the collector is 
entitled to retain only his costs and commissions, 
without interest or penalty, although, in order to 
redeem, tha owner is required to pay double the to- 
tal amount of taxes, costs, and commissions.®® 

As between purchaser and grantee. Where the 
purchaser at the tax sale conveys the land before 
the end of the time for redemption, but retains the 
certificate and subsequently receives the redemp- 
tion money, his grantee may maintain assumpsit 
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against him.7° 

[§ 1792] 2. Lost Money. If the money was lost: 
by the conduct of the officer, the holder of the tax 
title must seek his remedy against the officer,’? 
but if not, the redemptioner in a suit to quiet title 
will be required to deposit it in court.72 Where 
the county treasurer mailed checks for the redemp- 
tion money to the tax sale purchaser who kept them 
an unreasonable time, a loss due to the bank’s fail- 
ure was on the purchaser.7* 

[§ 1793] K. Failure To Redeem, Effect of—1. In 
General. Failure to redeem from a tax sale divests. 
the title of the owner under ordinary cirecumstane- 
es;‘* but not where it is brought about by the fraud, 
deceit, or breach of promise of the tax purchaser.7® 
As to what circumstances will relieve the owner 
from the consequences of failing to exercise his 
statutory right within the limited time no fixed rule 
can be made that will control all cases.7* Mere 
excuses or mistakes are generally not sufficient,’* 
although relief has been granted on that ground.?® 


providing that, on a purchaser paying 
at a tax sale a sum in excess of the 
amount of taxes when the excess at 
the time of redemption is in the hands 
of the tax collector, it shall be re- 
funded to the purchaser, and the col- 
lector’s bond shall be liable there- 
for, ete., the liability of a tax col- 
lector to repay an overbid at a tax 
sale ariseS when redemption has been 
effected, and a failure then to pay is 
a breach of his bond. Bank of Indi- 
anola v. Dodds, 44 So. 767, 90 Miss. 
767. (2) Under such statute the tax 
collector .is not liable for interest on 
the overbids, where the overbids are 
on deposit with him to await the con- 
tingency of redemption. Bank of In- 
dianola v. Dodds, supra. 

{c] Statutes of limitations (1) ap- 
ply to suits by the holder of a tax 
eertificate against a county for re- 
demption money paid thereto. Rob- 
inson v. Cameron County, 1 Walk. 
(Pa.) 305; Irwin v. Forest County, 4 
Pa.Dist. 110. (2) In Wisconsin, un- 
der Rev. St. § 1168, plaintiff holder of 
tax-sale certificates has no cause of 
action against the county clerk after 
six years for refusal to pay the re- 
demption money due on the certifi- 
cates, since at the expiration of the 
six years from date.of sale the clerk 
held the money to the use of the 
county, and not to the use of plaintiff. 
Knudston vy. Leary, 84 N.W. 166, 108 
Wis. 203. 

63. Murphy v. Smith, 3 S.W. 891, 
49 Ark. 37. 

64. Stuart v. Walker, 10 Minn. 296. 

65. Halsey v. Blood, 29 Pa. 319. 

66. Eaton v. Cass County, 9 N.W. 
60, 11 Neb. 229. ; 

: 67. Fees and penalties generally 

see infra §§ 2104-2164. 

68. See statutory provisions. 

[a] In Mississippi, where land has 
been sold for taxes and the owner re- 
deems under Hemingway Code § 6972 
(Code [1906] § 4338), the purchaser is 
not entitled to the five per cent on 
the total amount necessary to redeem, 
but under Code (1906) § 2197 (Hem- 
ingway Code § 1882), while the coun- 
ty officers were operating under the 
Salary Law, it is paid to the county 
treasurer. Seward v. Board of Sup’rs 
of Yazoo County, 99 So. 383, 134 Miss. 
534. 

[b] Unearned attorney’s fees.— 
Acts (1929, Extra. Sess.) c 14572 § 21, 
providing that ‘“‘tax certificates upon 
which action shall have been com- 
menced may be redeemed before sale 
under final decree by paying to the 
Clerk of the Circuit Court the full 
amount due thereon, including all 
omitted subsequent taxes and subse- 
quent tax sale certificates, with in- 


terest, fees and costs, and in such} 667, 70 W.Va. 435; Koon v. Snodgrass, 


event the action shall be dismissed 
and the tax certificate or certificates 
canceled and the clerk shall make dis- 
tribution of the money according to 
law,”’ does not contemplate that un- 
earned fees of an attorney employed 
by the county commissioners shall be 
paid from public funds. Williams v. 


Watson, (Fla.) 187 So. 10 [reh den 
138 So. 83]. 
.69. Ramsey v. State, 14 S.W. 793, 


78 Tex. 602. 
Scovil v. Kelsey, 46 Ill. 344, 95 
Am.D, 415. 
Backus v. Killmaster, 127 N.W. 
779, 162 Mich. 594. 
72. Backus v. Killmaster, supra. 
{a] Rule applied.—Where plaintiff 
on receiving notice of a sale of two 
tracts of land for taxes sent a money 
order to the proper officer to redeem 
and the officer indorsed the money or- 
der and tendered it to defendant, the 
tax title holder, instead of offering 


him legal tender as it was his duty to 


do, and defendant refused to accept 
the money order on the ground that it 
was not legal tender, but failed to 
tender a reconveyance of the land and 
demanded payment in money, and 
plaintiff was not notified of the non- 
acceptance of the money order until 
after the expiration of the period of 
redemption, it was held that, if plain- 
tiff by the conduct of the register has 
lost the money sent to him, the holder 
of the tax title must seek his remedy 
against the officer, but, if otherwise, 
plaintiff will be required to deposit 
the money in court. Backus v. Kill- 
master, 127 N.W. 779, 162 Mich. 594. 

73. Cowing v. Cahill, (S.D.) 229 N. 
W. 298. 

Payment of redemption money: 

By check see supra §§ 1760, 1762. 
Received by collector over to owner of 

tax title see supra § 1791. 

74. O’Day v. Bowker, 9 N.E. 16, 143 
Mass. 59; Chandler v. Richardson 
Lumber Co., 148 N.W. 199, 181 Mich. 
309; Diamond Coal Co. v. Fisher, 19 
Pa. 267; Lightner v. Mooney, 10 
Watts (Pa.) 407; In re Baker, 1 Sask. 
SOS 

ee U.S.—Wood v. Welpton, 29 F. 

5. 

Til.—Converse v. Rankin, 4 N.E. 504, 


115 Til. 398. 

Iowa.—Leas v. Garverich, 42 N.W. 
194, 77 Iowa 275; Judd v. Mosely, 30 
Iowa 4238. 

Mich.—Laing v. McKee, 13 Mich. 
124, 87 Am.D. 738. 

Pa.—Rogers v. Johnson, 70 Pa. 224. 

Tenn.—Ayres v. Dozier, (Ch.App.) 
52 S.W. 662. 

Va.—Reid v. Penfield, 88 S.E. 61, 118 


Va. 670. ; 
W.Va.—James vy. Piggott, 74 S.E. 


. 


a Ne i ee a RE Se SE, 


18 W.Va. 320. 


Wis.—Mather v. Hutchinson, 25 
Wis. 27. 
[a] Bule applied.—(1) If the 


owner of land sold at tax sale applied 
to any one of the joint purchasers to 
redeem, and is informed that the pur= 
chaser did not buy, or that the lan@ 
had been redeemed by another, he is 
excused from further effort to redeem. 
James v. Piggott, 74 S.E. 667, 70 W. 
Va. 435. (2) Under Code (1904) §§ 
650, 661, the title of purchasers of 
lands sold for taxes will be set aside 
and annulled where, through their 
concealment, redemption was prevent- 
ed because the owner could not ascer- 
tain what costs and taxes other than 
those shown by the record they had 
paid. Reid v. Penfield, 88 S.E. 61, 118 
Va. 670. (3) Refusal of the tax sale 
purchasers to carry out their agree- 
ment to extend the time of redemp- 
tion, which agreement was relied on 
by the owner, is fraud, entitling the 
owner to equitable relief. Labardie 
phe ser 226 N.W. 850, 248 Mich. 
[b] Misleading information by 
joint purchaser at tax sale to owner 
seeking to redeem affects the rights 
of all the purchasers and amounts to 
a fraud on the owner. James y. Pig- 
gott, 74 S.E. 667, 70 W.Va. 435. 2 


76. Guldner v. Guldner, 203 N.W. 
289, 199 Iowa 986. 
77. Harrison v. Owens, 10 N.W. 


674, 57 Iowa 314; 
22 Towa 538. 

78. O’Callaghan y. 
551, 187 Mass. 474; 
45 Mo. 157. ’ 

[a] Mistakes held excusable.—(1) 
Under Rev. L. ¢ 13 § 75, providing for 
relief in equity “in all cases of tak- 
ing or sale of land for the payment 
of taxes,” if sought within five years: 
after the taking or sale, where plain-: 
tiffs, if not intentionally misled by 
defendant himself, acted in the er- 
roneous belief that the taxes on their 
property were being paid as they be— 
came due, and in ignorance of the 
sale, they will be allowed to redeem on. 
the ground of mistake. Martin v. 
Barbour, 11 S.Ct. 944,140 U.S. 634, 35 
L.Ed. 546 [aff 34 F. 701]; O’Callaghan. 
v. Lancy, 73 N.E. 551, 187 Mass. 474. 
(2) Where plaintiff within the time 
for redemption allowed by law ten-- 
dered an amount to redeem his lands; 
but the tender, based on a _ statute 
claimed not applicable to him, was. 
refused for deficiency in amount, and 
he thereupon paid the amount inte 
court and brought suit to enjoin de- 
livery of a tax deed to the purchaser, 
which proceeding was, after expira- 
tion of the time to redeem, decided 


Finley v. Brown, 


Lancy, 73 N.E. 
Harney v. Charles, 
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[§ 1794] 2. Mistake or Fault of Officer.”° 
the duty of the proper officers to impart correct in- 
formation to those seeking to redeem from tax sales, 
and an owner does not lose his right to redeem by 
permitting the appointed time to elapse, or paying 
less than the proper amount, or otherwise failing 
to comply with the directions of the statute, when 
this was caused by the fraud of a public officer,*° 
or by the latter’s inability to furnish necessary in- 
formation,*t or by his mistake, negligence, or mis- 


'[§ 1795] A. Definition and Nature.*’ 
is the title by which one holds land purchased at 
When regarded as a new title,®® it 
is generally regarded as a definite grant from the 


a tax sale.§§ 


adversely to him, the court may prop- 
erly allow him to tender the full 
amount required by law and redeem. 
Harney v. Charles, 45 Mo. 157. 
79. As defeating redemption prop- 
erly made see supra § 1788. : 
80. Mather v. Hutchinson, 25 Wis. 


27. 

81. State v. Hately, 278 P. 206, 208, 
34 N.M. 86 [cit Cyc]. 

{a] Rule applied.—A county treas- 
urer requiring time to ascertain the 
amount necessary for redemption by 
a taxpayer offering to pay cannot sell 
the county-owned certificate to a 
third person. State v. Hately, 278 P. 
206, 34 N.M. 86. 

$2. Idaho.—Ford Lumber Co. 
Bartlett, 186 P. 709, 32 Idaho 638. 

T1l.—Converse vy. Rankin, 4 N.E. 504, 
are Ill. 398; Gage v. Scales, 100 Ill. 

1 


Iowa.—Hintrager v. Mahoney, 43 
N.W. 522, 78 lowa 537, 6 L.R.A. 50; 
Iowa Falls, etc., R. Co. v. Storm Lake 
Bank, 8 N.W. 649, 55 Iowa 696; Corn- 
ing Town Co. v. Davis, 44 Iowa 622, 
626 [Loverr Bolinger v. Henderson, 23 
Iowa 165]; Shoemaker vy. Lacey, 38 
Iowa 277; Noble v. Bullis, 23 Iowa 
559, 92 Am.D. 442. But see Ellsworth 
vy. Cordrey, 16 N.W. 211,-63 Iowa 675 
‘(holding that an inaccurate statement 
of the amount necessary to redeem is 
not ground for equitable relief); Mc- 
Gahen v. Carr, 6 Iowa 331, 71 Am.D. 
-421 (holding that only fraudulent col- 
lusion between the treasurer and the 
purchaser at the-tax sale will avail 
the owner who has neglected to re- 
deem). 

Nees ger Seah v. Haughey, 5 Kan. 

Ky.—Tug River Coal Co. v. Brewer, 
15 S.W. 1117, 91 Ky. 402, 18 Ky.L. 1. 

Mich.—O’Connor v. Gottschalk, 111 
N.W. 1048, 148 Mich. 450; Muirhead 
v. Sands, 69 N.W. 826, 111 Mich. 487. 

Minn.—Forrest v. Henry, 23 N.W. 
848, 33 Minn. 434. 

_ N.Y.—Van Benthuysen yv. Sawyer, 
36 N.Y. 150, 1 Transcr.A. 206, 36 How. 
Pri 245. 

N.C.—Beck v. Meroney, 47 S.E. 613, 
US5-N..C.-532. 

Pa.—Dietrick v. Mason, 57 Pa. 40; 
Price v. Mott, 52 Pa. 315; Bubb v. 
Tompkins, 47 Pa. 359. 

Wis.—Menasha Woodenware Co. y. 
Thayer, 137 N.W. 750, 150 Wis. 611; 
Nelson v. Churchill, 98 N.W. 799, 117 
Wis. 10. : 

. 83. Backus v. Killmaster, 127 N. 
W. 779, 162 Mich. 594. 

[a] Certifying service of notice to 
redeem when such service has not 
been made does not dispense with the 
service or operate to foreclose the 
right of redemption. City of New 
York v. Nunez, 166 N.Y.S. 1049, 101 
Misc. 375. 5 

[b] Failure to offer legal tender.— 
Where plaintiff, on receiving notice 
of a sale of two tracts of land for 


Vv. 


TAXATION 


It is 


to furnish him 
second time.®® 


XIV. TAX TITLES**®: . 


A tax title 
the land,®? and 


taxes, sent a money. order to the 
proper officer to redeem, and the of- 
ficer indorsed the money order and 
tendered it to defendant, the tax title 
holder, instead of offering him legal 
tender as it was his duty to do, and 
defendant refused to accept the money 
order on the ground that it was not 
legal tender, but failed to tender a re- 
conveyance of the land and demand 
payment in money, and plaintiff was 
not notified of the nonacceptance of 
the money order until after the ex- 
piration of the period of redemption, 
there was a redemption under the 
statute providing that after sale of 
land for taxes payment of the amount 
due within the time allowed by law 
shall render the tax title void. Back- 
us v. Killmaster, 127 N.W. 779, 162 
Mich. 594. 

84. lIowa.—Haston v. Doolittle, 69 
N.W. 672, 100 Iowa 374; Harrison v. 
Owens, 10 N.W. 674, 57 Iowa’ 314; 
Gow v. Tidrick, 48 lowa 284; Moore 
v. Hamlin, 38 Iowa 482. f 

Mich.—Paine v. Boynton, 82 N.W. 
816, 124 Mich. 194. ; 

Mont.—Conklin v. Cullen, 74 P, 72, 
29 Mont. 38. 

Pa.—Hollinger y. Devling, 105 Pa. 
417; Lamb vy. Irwin, 69 Pa. 436. 

Wis.—Menasha Wooden Ware Co. 
v. Harmon, 107 N.W: 299, 128 Wis. 177. 

[a] Rule applied.—The fact that 
the treasurer, honestly mistaken, told 
defendant, a prospective bidder at a 
tax sale, that the taxes had been paid 
and the land would not be sold is not 
ground for setting aside a subsequent 
tax sale to plaintiff, where defendant, 
having been informed thereof, bought 
the fee but did not redeem from the 
tax sale, although he had ample time 
Soe, so. Gow v. Tidrick, 48 Iowa 
85. Van Benthuysen v. Sawyer, 36 
N.Y. 150, 1 Transcr.A. 206; 36. How. 
Pr. 245. 

86. As breach of covenant against 
encumbrances see Covenants, § 119. 

Registration under “Torrens acts’ 
see Registration of Land Titles § 7. 

87. Whether legal or equitable t- 
tle see infra § 1823. 

88. Black. L. D. ‘ 

fa] Unknown to common law.— 
“The only way in which an English- 
man’s lands could be involuntarily 
aliened, except in case of forfeiture 
for treason, was by judgment of law; 
or, as it is expressed in the great 
charter, ‘law of the land.’” Dowell 
Keer Aes of Portland, 10 P. 308, 13 Or. 


89. See infra § 1828. 

90. U.S.—Hefner v. Northwestern 
Insurance Co., 8 S.Ct. 337, 1238 U.S. 
751, 31 L.BKd. 309. 

Iowa.—W ood v. Schwartz, 236 N.W. 
491; Lucas v. Purdy, 120 N.W. 1063, 
142 Iowa 359, 24 L.R.A.N.S. 1294, Ann. 
Cas. 974; Petersborough Savings 
Bank v. Des Moines Savings Bank, 81 
N.W. 786, 110 Iowa 519; Crum v. Cott- 
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caleulation, or by misleading advice given by him;*? 
no act of misconduct by him can prevent the re- 
demption.*? Toa enable an owner to claim the right 
to redeem on this ground, however, it must appear 
that the fault or mistake was exclusively that of 
the officer, unmixed with any mistake or negligence 
on the part of the owner himself,*+ and he cannot 
by his own neglect make it the duty of the officer 


with the required information a 


sovereignty,® antagonistic to all other claims to 


has the effect of breaking up all 


other titles,°? and of cutting off all encumbrances, 
claims, and equities growing out of, or connected 


ing, 22 Iowa 411. 

La.—Fredrick v. Goodbee, 45 So. 
606, 120 La. 783. 

Md.—McMahon v. Crean, 71 A, 995, 
109 Md. 652. 4 

Minn.—Oakland Cemetery Ass’n v. 
Ramsey County, 108 .N.W. 857, 98 
Minn. 404, 116 Am.S.R, 377; Windom 
v. Schappel, 38 N.W. 757, 39 Minn. 35. 

Mont.—State v. Board of Com’rs of 
Cascade County, 296 P. 1, 89 Mont. 37; 
State v. Jeffries, 270 P. 638, 83 Mont.. 


Neb.—Topliff v. Richardson, 107 N. 
W. 114, 76 Neb. 114. 

N.Y.—O’Donnell v. McIntyre, 23 N. 
E. 455, 118 N.Y.- 156; Becker v. 
Howard, 66 N.Y. 5 [aff 4 Hun 359, 6 
Thomps.&C. 603]. 

Wash.—Sparks. v. Standard Lumber 
Co., 159 P. 812, 92 Wash. 584; Wilson 
v. Korte, 157 P. 47, 91 Wash. 30. 

[a] Equivalent to decree quieting 
title.—‘“‘It may fairly be said that a 
tax title is no longer filius nullius but 
is equivalent to a decree quieting the 
title in the purchaser as a grant from 
the sovereign state.” Sparks v. 
Standard Lumber Co., 159 P. 812, 92 
Wash. 584, 587. 

91. Hussman y. Durham, 17 S.Ct. 
253, 165 U.S. 144, 41 L.Ed. 664; Mil- 
ler v. Cook, 25 N.E. 756, 135 T1l.' 190, 
10 L.R.A. 292; Wood v. Schwartz, 
(Iowa) 236 N.W. 491; Lucas v. Purdy, 
120 N.W. 1063, 142 Iowa 359, 24 L. R.A. 
N.S. 1294, Ann.Cas. 974; Willeuts v. 
Rollins, 52 N.W. 199, 85 Iowa 247; 
Crum v. Cotting, 22 Iowa 411; Baird 
v. Stubbins, 226 N.W. 529, 58 N.D. 351, 
65 A.L.R. 1009. 

[a] Hostile to title of delinquent 
owner.— ‘The title of the tax pur- 
chaser and that of the former owner 
are two distinct, separate titles, not 
in privity one with the other, but 
hostile and adverse.” State v. Har- 
man, 50 S.E. 828, 57 W.Va. 447, 457. 
To same effect Simpson v. Edmiston, 
23 W.Va. 675. 

Loss of title by failure of posses- 
sion or by adverse possession see in- 
fra § 1806. 

92. Lucas v. Purdy, 120 N.W. 1063, 
142 Iowa 359, 24 L.R.A.N.S. 1294, Ann. 
Cas. 974; Willeuts vy. Rollins, 52 N. 
W. 199, 85 lowa 247; Crum y. Coiting, 
22 Iowa 411; Lacey v. Davis, 4 Mich. 
140, 66 Am.D. 524; Oakland Cemetery 
Ass’n v. Ramsey County, 108 N.W. 
857, 98 Minn. 404, 116 Am.S.R. 377; 
Kahle v. Nisley, 78 N.E. 526, 527, 528, 
74 OhioSt. 328; -Jones v. Devore, 8 
OhioSt. 430; Gwynne v. Niswanger, 
20 Ohio 556. 

“It is not incumbered by any claims 
or equities against the former owner, 
nor is it clothed with any rights or 
equities held by him as against third 


persons.” Crum v. Cotting, 22 Iowa 
411, 420. 
[a] Otherwise stated:—“A tax 


title bars all other titles of record or 
otherwise and imports an absolute 
paramount title as against the world.” 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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Etse 


with, the prior titles.°% 
Distinctions. 


subdivisions of the state.®® 


As distinguished from a meritori- 
ous title a tax title is purely technical,®* and may 
be aequired not only by a sale of land for state 
taxes, but also on a sale for the taxes of political 
The title acquired by 
a purchaser of lands at a sheriff’s sale differs from 
one which a purchaser takes in unseated lands on 
a treasurer’s sale for the nonpayment of taxes.°¢ 
The title which a purchaser takes at an adminis- 
trator’s sale of land under order of the orphans’ 
court®’ is so dissimilar in point of time that cases 


. TAXATION 


tles.°8 


General. 


involving such titles are not applicable to tax ti- 


Oakland Cemetery Ass’n v. Ramsey 
County, 108 N.W. 857, 98 Minn. 404, 
408, 116 Am.S.R. 377. 

[b] Valid tax sale, and maturing 
of title in “purchaser (1) by a fail- 
ure to redeem the premises sold with- 
in the time allowed by statute .. . 
extinguishes all previous titles either 
legal or equitable” (Kahle v. Nisley, 
78 N.E. 526, 528, 74 OhioSt. 328), 
(2) “inchoate or perfect” (Jones v. 
Devore, 8 OhioSt. 430 [quot Kahle v. 
Nisley, supra]). 

[ec] Has nothing to do with previ- 
ous chain of title; does not in any 
way connect itself with it. Gwynne 
v. Niswanger, 20 Ohio 556, 564 [quot 
Baird v. Stubbins, 226 N.W. 529, 532, 
58 N.D. 351, 65 A.L.R. 1009]. 

[d] “Regular chain of title’ (1) 
within the meaning of a statute re- 
quiring a tax-sale purchaser on speci- 
fied conditions to reconvey the land to 
the ‘“‘grantee under the last recorded 
deed in the regular chain of title” 
refers to that chain of title consist- 
ing of titles other ‘than prior tax 
titles. Griffin v. Jackson, 108 N.W. 
438, 440, 145 Mich. 23, 9 Ann.Cas. 74. 
(2) In other words, “the term ‘regu- 
lar title’ was used with reference to 
the original government title, and 
. . . as generally understood by 
lawyers.” Griffin v. Jackson, supra. 

93. Iowa.—Crum vy. Cotting, 22 
Iowa 411. : 

Mass.—Saftel v. Newton Savings 
Bank, 150 N.E. 433, 254 Mass. 516; 
Davis v. Allen, 113 N.E. 364, 224 Mass. 


Mich.—Sinclair v. Learned, 16 N.W. 
672, 51 Mich. 335. 

Minn.—Windom v. Schappel, 38 N. 
W. 757, 758, 39 Minn. 35. 

Mont.—State vy. Board of Com’rs of 
Cascaide County, 296 P. 1, 89 Mont. 37; 
State v. Jeffries, 270 P. 638, 83 Mont. 
111. 

Ohio.—Kahle v. Nisley, 78 N.E. 526, 
74 OhioSt. 328. 

[a] Whether of record or other- 
wise.—Windom v. Schappel, 38 N.W. 
757, 758, 39 Minn. 85 [quot Baird v. 
Stubbins, 226 N.W. 529, 532, 58 N.D. 
Sob: 

Bitineuiaaant of easement see 
Easements § 162. 

Free from liens, charges, and en- 
cumbrances see infra § 1831 et seq. 

94. Miller v. Cook, 25 N.E. 756, 135 
Tll. 190, 10 L.R.A. 292; Altes v. Hinck- 
ler, 36 Ill. 265; Kern v. Clarke, 60 N. 
WwW. 809, 59 Minn. 70. 

95. Beirne v. Burdett, 52 Miss. 795, 


97. 

“*A tax title’ is such, whether the 
same is acquired on sale for taxes of 
state, county, district or other pur- 
poses.” Beirne v. Burdett, supra. 

Municipal tax sale see Municipal 
Corporations §§ 4485-4504. 

96. Woodland Oil Co. v. Shoup, 107 
Pa. 293. ; 

[a] Purchaser at sheriff’s sale, on 
the acknowledgment and delivery of 
the deed, takes a title as full and per- 
fect as defendant held, and it relates 
back to the day of purchase. Wood- 
jand Oil Co. v. Shoup, 107 Pa. 293. 

[b] Purchaser at tax sale takes 
the title of the former owner which 
may not be fully divested until the ex- 
piration of a specified period of re- 


‘demption after the sale. 


186. 


Woodland 

Oil Co. v. Shoup, 107 Pa. 293. 

Time at which tax-sale purchaser 
re aig title generally see infra § 

lode. 

97. See Executors and Administra- 
tors §§ 1709, 1710. 

98. Woodland Oil Co. v. Shoup, 107 
Pa. 293. 

99. Cross references: 

Acquisition of tax title by: 

Agent to principal's property see 

Agency § 266. : 

Mortgagor or mortgagee see Mort- 
ges § 416 et seq. 

Tenant in common see Tenancy in 
Common [38 Cyc 48]. 

Lis pendens as affecting purchasers 
at tax sale see Lis Pendens § 107. 

Title: 

Of purchaser at sale for special as- 
sessments see Municipal Corpo- 
rations §§ 3565-3568. 

Under sale for levee taxes see 

ee and Flood Control §8§ 
1-83. 

1. Altes v. Hinckler, 36 Ill. 265, 85 
Am.D. 406; Reitz v. Cooper, 256 P. 
813, 123 Kan. 755; Taylor v. Adams, 
132 P. 1002, 89 Kan. 716; Harris v. 
Defenbaugh, 109 P. 681, 82 Kan. 765. 

fa] Judgment creditor distin- 
guished.—‘‘The law has not invested 

a buyer at a tax sale, who perhaps 

bids in his neighbor’s property at a 

mere fraction of its value, with those 

equities which are extended to one 
who recovers a judgment upon a debt 

due him.” Peterson v. Graham, 282 

P. 1084, 1085, 131 Or. 290. 

Statutory nature of tax sale of land 
generally see supra § 1514. 

2. Cross references: 

Purpose of sale generally see supra § 
1514. 

Resale for taxes as passing title of 
state see supra §§ 1650, 1676-1678; 
and infra §§ 1861-1863. 

Sale for taxes as constituting cloud 
on title see Quieting Title §§ 52-54. 

Time for redemption as computed 
from time of sale see supra § 1701. 

Where part of taxes for which land 
sold is illegal see supra §§ 1528, 
1529. 

3. James v. Blanton, 121 S.W. 951, 
134 Ky. 803. 

4 Mich.—Broadwell v. Walker, 
184 N.W. 866, 216 Mich. 210. h 

Minn.—Brackett v. Gilmore, 15 
Minn. 245. 

N.J.—Kaighn v. Burgin, 42 A. 1117, 
56 N.J.Eq. 852; Burgin v. Rutherford, 
388 A. 854, 56 N.J.Eq. 666 [aff 42 A. 
1117, 56 N.J.Eq. 852]. 

N.M.—wWilson vy. Matson, 177 P. 746, 
25 N.M. 67. 

N.D.—Baird v. Stubbins, 226 N.W. 
529, 58 N.D. 351, 65 A.L.R. 1009; Dar- 
ling v. Purcell, 100 N.W. 726, 13 N.D. 
288. 

Pa.—Shalemiller v. McCarty, 55 Pa. 


Tex.—Turner v. Smith, 119 S.W. 
922, 56 Tex.Civ.App. 1; Bente v. Sulli- 
van, 115 S.W. 350, 52 Tex.Civ.App. 454. 

{a] All former interests and es- 
tates, in whomsoever vested, are not 
ipso facto wiped out by mere sale. 
Brackett v. Gilmore, 15 Minn. 245. 

[b>] Ownership and right to pos- 
session of owner are not ipso facto de- 
stroyed by mere sale. State v. New 
Orleans Register of Conveyances, 36 
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[§ 1796] B. Title and Rights of Tax Purchaser®® 
—1. In General. 
sale are statutory rather than equitable.! 

[§ 1797] 2. Sale as Transfer of Title’—a. In 
The effect of a tax sale of land will de- 
pend on the statute under which the sale is made.* 
Ordinarily, the mere sale itself does not operate 
at once to transfer title to the purchaser, although 
the sale itself may vest in the purchaser an in- 
choate right or interest® constituting an encum- 
brance on the land® in the nature of a lien? or a mort- 


The rights of a purchaser at a tax 


So...900,-113 La. 93: 
Cross references: "UG : ‘ 

Delinquency certificate not vesting ti- 
tle see supra § 1492. 

Freedom from liens and encumbranc- 
es see infra § 1831. . 

Right to possession generally see in- 
fra §§ 1802-1807, 

Sale certificate not vesting title see 
Supra § 1651. 

Soe aside sale see infra §§ 1983- 


Surplus bond see supra § 1639. 

5. State v. New Orleans Register 
of Conveyances, 36 So. 900; 113 Laz 
93; Moore v. Boagni, 35 So. 716, 111 
La. 490; Murphy v. Seward, 110: So. 
790, 145 Miss. 713; Pool v. Ellis, 1 So: 
725,,64 Miss. 555. i 

[a] Interest difficult to designate. 
—(1) “We have not found it neces- 
sary to designate the right of a pur- 
chaser of real property at execution 
sale, before he, has acquired an ab- 
solute title by the expiration of the 
redemption, by any particular name, 
It has no common-law name, for it 
was unknown to the common law, and 
the statute has given it none.” Whit- 
ney v. Huntington, 26°:N.W. 681, 633; 
34 Minn. 458. (2) “We may content 
ourselves with designating the right 
spoken of as that of a purchaser of 
real property at execution sale, be=. 
fore the expiration of the period of 
redemption. It has, however, been 
called ‘a species of conditional equi- 
table. estate’ . . . but we are un+ 
able to see how this designation, if it 
may be called such, possesses any de- 
scriptive value, or aids in arriving at 
a conception of the thing itself, or of 
its nature or attributes.” Whitney v. 
Huntington, supra. 4 

6. Watkins v. Haton,.30 Me. 529; 
535, 50 Am.D. 637; Burgin v. Ruther- 
ford, 38 A. 854, 56 N.J.Eq. 666 [aff 42 
A. 1117, 56 N.J.Eq. 852];, Darling. v. 
Purcell, 100 N.W. 726, 13 N.D. 288. 

“A sale made for the payment of 
taxes is but an incumbrance upon the 
estate, So long as the right to redeem 
exists.” . Watkins v. Eaton, supra. ~ 

7. Cal.—In re Seich, 189 P. 314, 46 
Cal.App. 363. 

Idaho.—Rice v. Rock, 144 P. 786, 26 


Idaho 552. 
Ky.—Garrison v.: Clark, 152 S.W. 
HSL 583, WLoko Koy. S6b. i : 
Minn.—Brackett~ vy. Gilmore, 15 


Minn. 245. 
N.J.—Abell v. Friedman, 107 A. 590, 
90 N.J.Eq. 339. ’ 
N.M.—Wilson v. Matson, 177 P. 746, 
25 N.M. 67. ; 
N.C.—Street v. Beaufort Fish Scrap 
and Oil Co., 160° S.H.460, 201 N.C, 
410; Beck v. Meroney, 47 8.E. 613, 135° 
NC! 532. ; 
N.D.—Baird v. Stubbins, 226 N.W. 
529, 58-N.D. 351, 65 A.L.R. 1009. 
Okl.—Honeyman v. Andrew, 253 P. . 
489, 124 Okl. 18. ; 
Utah.—Oregon Short Line R. Co. v. 
Hallock, 126 P. 394, 41 Utah 878. :; 
But see State Mortg. Corporation v. 
Magee, (Tex.Civ.App.) 27 S.W.(2da) 
864 (lien of state held not to have 
passed to purchaser). ; 
“Before the expiration of the period 
allowed for redemption, the purchaser 
has not, as against the owner, an es- 
tate or interest in the land, but only 
a lien upon it.” Brackett vy. Gilmore, 
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gage,® which right or interest, if not cut off by re- 
demption,® may ripen into a title under certain con- 
ditions as by subsequent confirmation of the sale,1° 
execution of a surplus bond,'! payment of the price 
bid at the sale,” expiration of the period of re- 
demption,!* or execution and delivery of a tax 
However, under particular statutes, it has 
been held that a valid sale alone will transfer title,?° 
subject, of course, to the right of redemption the 


deed.!4 


15 Minn. 245, 246. : 

[a] State tax lien acquired.—Rice 
v. Rock, 144 P. 786, 26 Idaho 556. 

[b] Tien as to part of land.—Un- 
der the revenue statutes giving a pur- 
chaser ata sale of real estate for tax- 
es a lien on the property, a claimant 
whose action was barred as to two 
thirds of the lot, but who purchased 
the lot at a tax sale, was entitled to 
a lien on such two thirds of the lot 
to secure payment of two thirds of 
the taxes, and an irregularity in as- 
sessing it to the owner, of a life estate 
in a part of it, would not deprive him 
of such lien. Garrison vy. Clark, 152 
S.W. 581, 151 Ky.-565. 

[ec] Additional liens by payment 
of subsequent taxes.—A purchaser on 
sales of real estate for delinquent 
general taxes or for delinquent gen- 
eral taxes and delinquent special as- 
sessments may pay the subsequent 
delinquent general taxes without pay- 
ing any subsequent delinquent assess- 
ments and obtain receipts from the 
county treasurer for such general 
taxes so paid, which amount shall 
‘constitute additional liens on the land 
for which the tax sale certificates 
were issued. State v. Furstenau, 129 
N.W. 81, 20 N.D. 540. 

{d] Where sale invalid.—(1) An 
invalid sale may transfer to the pur- 


. chaser the tax lien to the extent that 


the tax is a valid tax (Shawler v. 
Carter, 286 S.W. 779, 215 Ky. 601; 
Wight v. McGuigan, 143 N.W. 232, 
94 Neb. 358; Barker v. Hume, 120 N. 
“W. 1131, 84 Neb. 235); (2) and the 
purchaser may enforce such lien (Lee 
v. Weller, 187 S.W! 782, 144 Ky. 70; 
Wight v. McGuigan, supra; Barker 
v. Hume, supra), (3) at least for the 
valid portion of the unpaid taxes (Lee 
v. Weller, supra). 

[e] Loss of lien on execution of 
deed.—(1) A purchaser who procures 
a tax deed conveying title has no lien 
for taxes (Reichert v. McCool, (Ind. 
App.) 169 N.E. 86, 170 N.B. 84), (2) 
because, if the sale was valid, the tax 
lien is thereby satisfied (Reichert v. 
McCool, supra). 

{f] Lien may be satisfied by pay- 
ment of sums due for taxes plus stat- 
utory interest and expenses. Black 
v. Meroney, 47 S.B. 613, 1385 N.C. 532; 
Honeyman v. Andrew, 253 P. 489, 124 
Okl, 18. 

[g] Failure to record certificate or 
deed.—Under L. (1891) c 85 § 5, pro- 
viding that purchasers of real estate 
at tax sales shall have no lien nor 
any title as against purchasers or en- 
eumbrancers for value in good faith 
unless they file their certificates of 
purchase or tax deeds, such purchas- 
ers do not acquire any lien, where no 
certificate of purchase or tax deed has 
been filed for record, a sale alone not 
being a lien. Ready v. Sound Inv. 
Co., 116 P. 1093, 64 Wash. 422. 

{h] Right to hold tax deed to se- 
cure lien.—The holder of a tax lien, 
having agreed to transfer his claim to 
the holder of the title-on payment of 
the taxes and interest, may be entitled 
to hold the deed to secure payment of 
the money. Pereles v. Koch, 136 N.W. 
251, 29 S.D. 245. 

[i] Where owners were not served 
with notice to redeem from tax sale, 
the purchaser acquires but a tax lien 
subject to the owner’s right of re- 
demption. Nugent v. Lindsley, 156 A. 
917, 109 N.J.Eq. 134° [aff 135 A. 271, 
100 N.J.Eq. 87]; Nugent v. Spinning, 
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purchaser ;1* 


135 A. 274, 4 N.J.Misc. 10438; Nugent 
v. Meeker, 135 A. 273, 4 N.J.Misc. 1041. 

[i] ot extinguished by  subse- 
quent tax lien.—Lien which passes 
to a purchaser at a tax sale may not 
be extinguished by imposition on 
property of subsequent ‘tax lien. Ab- 
secon Land Co. v. Keernes, 137 A. 429, 
101 N.J.Eq. 227. 

{k] Collateral security.—Prior to 
the expiration of the period of re- 
demption the interest of the purchas- 
er may be a security collateral for 
repayment to the purchaser of what 
he has paid for the land. Jenney v. 
Tilden, (Mass.) 169 N.E. 669; Saftel 
v. Newton Savings Bank, 150 N.B. 433, 
254 Mass. 516. 

Lien of purchaser prior to expira- 
tion of redemption as not adverse to 
former owner see supra § 1807. 

Tax certificate as cloud on title see 
supra § 1651. 

8. Crosthwait v. Byington, 11 Iowa 
532; Watkins v. Eaton, 30 Me. 529, 
50 Am.D: 637. But see Cromelin v. 
Brink, 29 Pa. 522 (position of owner 
not precisely that of mortgagor). 

[a] Thus (1) under a statute de- 
claring that the purchaser of land 
shall have the lien of the tax on the 
land and after a specified time may 
foreclose such lien as in the case of 
a foreclosure of a mortgage, there is 
created between the purchaser and 
the owner of the land the relation of 
mortgagee and mortgagor (Crosswait 
v. Byington, 11 Iowa 582), (2) and, 
until foreclosure, the right to pos- 
session of the land remains in the 
owner (see supra § 1802). 

[b] Form required for ordinary 
mortgage not essential.—‘‘The pur- 
chaser receives and holds the title as 
security for money paid; and such 
a title is in principle a mortgage, al- 
though it does not exist in a form to 
be included by . . . statute pro- 
visions respecting mortgages.” Wat- 
kins v. Eaton, 30 Me. 529, 535, 50 Am. 
Di 637s 

9. State v. New Orleans Register 
oe Conveyances, 36 So. 900, 113 La. 


[a] Rule applied.—A decree in an 
action to quiet title that the interest 
in the land of the holder of a tax cer- 
tificate is inferior to that of plaintiff 
does not invalidate the certificate or 
prevent the interest under it from 
ripening into a perfect title by the 
lapse of time and failure to redeem. 
since the interest of the tax-certifi- 
cate holder is a mere lien or chattel 


cee Mallory v. French, 38 Iowa 
[b] “Title paramount” on lapse of 


time.—Under a statute making a tax 
deed convey all the right and inter- 
est of the owner subject to a right 
of redemption, the sale creates a title 
paramount which becomes absolute on 
lapse of the time allowed for redemp- 
tion. Glazier v. Everett, 112 N.E. 
1009, 224 Mass. 184; Langley v. Chap- 
in, 134 Mass. 82. 

10. Little Red River Levee Dist. 
No. 2 vy. Thomas, 242 S.W. 552, 154 
Ark. 328. 
~ [a] On confirmation of sale (1) 
following a regular assessment and 
sale of land for taxes, title may vest 
in the purchaser (Dimitry v. Jones, 
115 So. 786, 149 Miss. 641), (2) and 
on such confirmation the rights of the 
purchaser will relate back to the date 
of sale (Little Red River Levee Dist. 
No. 2 v. Thomas, 242 S.W. 552, 154 


For later cases, developments and changes in the law see Annotations, same title and section number, 


[§ 1797 


owner may have.1® 
Compliance with statute. 
derogation of private rights of property, particu- 
larly in so far as such laws are intended for the 
benefit and protection of the citizen, and must be 
strictly construed,!’ their requirements must be 
strictly followed in order to pass any title to the 
but a constitutional provision that 
courts shall apply the same liberal principles in fa- 


Since tax sales are in 


Ark. 328). 


Confirmation of sale generally see 
supra § 1649. 
11. See supra § 


12. See supra § 1636. 

13. Ill1—Wells v. Glos, 115 N.E. 
658, 277 Ill. 516; Bush v. Caldwell, 
79): N.B.434, 224 Til, 993s) ) Gage avs 


Busse, 94 Ill. 590. 

Ky.—Forcht v. National Surety Co., 
19%)S.W.2645,,. PU Kye 18:9. 

N.D.—Baird v. Stubbins, 226 N.W. 
529, 58 N.D. 351, 65 A.L.R. 1009. 

Or.—Harter v. Cone, 115 P. 1070, 
59 Or. 48. 

Tex.—Turner v. Smith, 119 S.W. 
922, 56 Tex.Civ.App. 1; Bente v. Sul- 
he vig 115 S.W. 350, 52 Tex.Civ.App. 


[a] Purchaser of land of married 
woman at a tax sale does not acquire 
a fee-simple title until time for re- 
demption has expired. Forcht v. Na- 
tional Surety Co., 197 S.W. 545, 177 
Giga lay 

[b] In other words the purchaser 
is not the owner of the land before 
the period of redemption has expired. 
Fleming v. Weaver, 136 S.W. 189, 98 
Ark. 455. 

[ec] Opportunity to redeem essen- 
tial to transfer of title-—No tax sale 
can become perfect so as to vest title 
in the purchaser until after an oppor- 
tunity has been given to the owner to 
redeem his land. Broadwell v. Walk- 
er, 184 N.W. 866, 216 Mich. 210; Peo- 
ple v. Hagadorn, 10 N.&. 891, 104 N.Y. 
516; Westbrook v. Willey, 47 N.Y. 
459; Doughty v. Hope, 3 Den. 594 
Batt sLaINeYe 09 ae 

Expiration of period of redemption 
as time for issuance of tax deed see 
infra § 1873. 

Right to redeem generally see su- 
pra §§ 1686-1717. 

14. Spaulding v. Ellsworth, 21 So. 
812, 39 Fla. 76; Douglass v. Dickson, 
1 P. 541, 31 Kan. 310. But see Steb- 
bins v. Guthrie, 4 Kan. 353 (a pur- 
chaser at a tax sale became the owner ~ 


)at the time of the sale, his title being 


defeasible only by redemption). 

[a] Purchaser at tax sale has not 
even prima facie right to the land 
purchased by him, until the execution 
and delivery of a deed _ therefor. 
Spaulding v. Ellsworth, 21 So. 812, 39 
Fla. 76. 

Necessity of tax deed to pass title 
see infra § 1864. 

Right to possession of land sold for 
taxes see infra §§ 1802-1807. 

15. McLoud v. Mackie, 56 N.E. 714, 
175 Mass. 355; State ex rel. Reed v. 
nett 90 SW. 122, 114 - Mo.App. 


_ [a] Record owner.—(1) If the 
judgment is against the owner of rec- 
ord, a sale thereunder may pass the 
title as against the grantee in an un- 
recorded deed from him, unless the 
purchaser had notice of such deed. 
Payne v. Lott, 3 S.W. 402, 90 Mo. 676; 
Vance v. Corrigan, 78 Mo. 94. (2) But 
this rule does not protect the pur- 
chaser against the true owner, whose 
deed was recorded, although the book 
containing the record was destroyed 
by fire. Crane v. Dameron, 12 S.W. 
251, 98 Mo. 567. : 2 
16. Loud v. Mackie, 56 .E. 
175 Mass. 355. ‘ ee 
ght of redemption see supr 
1686 et seq. z persons 


17. See supra § 1519. 
18. U.S.—Thatcher yv. Powell, 6 
Wheat. 119, 5 L.Ed. 221; Denike v. 


’ 


§§ 1797-1799] 


vor of land tax titles as in sales by execution intro- 
duces a permanent rule, which the legislature can- 


not abrogate.1° 


Void tax sale conveys neither title nor posses- 


sion.?° 


{§ 1798] b. Purchase by State or County. While, 
depending on particular statutes, a tax deed may 
or may not be necessary to vest title in a state or 
county as a tax sale purchaser,?! under appropriate 
statutory provisions title may vest in the state by 
Under a statute authorizing 
counties purchasing land for delinquent taxes to 
proceed within a specified time from the expira- 
tion of the period of redemption to foreclose their 
certificate or lien and to sell the land in pursuance 
of such foreclosure in the same manner and with 


the tax sale alone.22 


Rourke, 7 F.Cas.No. 3,787, 3 Biss. 39. 

Ala.—MeKinnon vy. Mixon, 29 So. 
690, 128 Ala. 612; Driggers v. Cassa- 
day, 71 Ala. 529; Oliver v. Robinson, 
58 Ala. 46. 


Cal.—Greenwood v. Adams, 21 P. 
1134, 80 Cal. 74. 
D.C.—Kann v. King, 25 App.D.C. 


182. 
Tll.—Bailey v. Smith, 52 N.E. 948, 
178 Ill. 72;— Miller v. Cook, 25 N.EH. 


756, 135 Ill. 190, 10 L.R.A. 292. 


Ind.—Barnes v. Doe, 4 Ind. 132. 

Ky.—Brachey v. Peddicord, 250 S. 
W. 511, 199 Ky. 75. 

La.-—Page v. Kidd, 46 So. 35, 121 La. 
1; Coucy v. Cummings, 12 La.Ann. 
748; Wills v. Auch, 8 La.Ann. 19. 

Me.—Brown v. Veazie, 25 Me. 359. 

Md.—Winter y. O’Neill, 142 A. 263, 


155 Md. 624. 
Minn.—Kern y. Clarke, 60 N.W. 809, 
59 Minn. 70. 


N.Y.—Saranac Land, etc., Co. v. 
Roberts, 88 N.E. 753, 195 N.Y. 303; 
People v. Faxon, 182 N.Y.S. 242, 111 
Misc. 699. 

N.C.—Hays v. Hunt, 85 N.C. 303; 
Douglas y. Short, 14 N.C. 432. 

N.D.—Biberdorf vy. Juhnke, 228 N. 


Wias2oo, oo IND. 1: 

Ohio.—Jones v. Devore, 8 OhioSt. 
430; Cook v. Prosser, 14 OhioCir.Ct. 
137, 7 OhioCir.Dec. 619. 

Pa.—Davis v. Rochs Coal and Coke 
Cou, 39 .PaCoc 597. 

S.D.—Archer v. N. S. Tubbs Sheep 
Co.;, 126 N.W. 577, 25 S.D.° 399. 

Tenn.—State v. Woodruff, 11 Lea 
300; Sampson v. Mary, 7 Baxt. 486; 
Hamilton v. Burum, 3 Yerg. 355; 
Michie v. Mullins, 5 Hayw. 90. 

Tex.—Houston y. Washington, 41 S. 
W. 135, 16 Tex.Civ.App. 504. 

Utah.—Olsen v. Bagley, 87 P. 739, 
10 Utah 492. 

W.Va.—Leach v. Weaver, 124 S.E. 


505, 507; 97 W.Va. 72. 
Wis.—Smith v. Todd, 13 N.W. 488, 
55 Wis. 459. 


“A tax title, if a title at all, is so 
stricti juris. It is a purely technical, 
as contra-distinguished from a mer- 
itorious title, and depends for its va- 
lidity upon a strict compliance with 
the statute.”’ Altes v. Hinckler, 86 
Ill. 265, 266, 85 Am.D. 406. 

“The principle expressed by all of 
the opinions of this court as well as 
by the text-writers and decisions of 
other courts is that the validity of a 
tax.title depends upon a strict com- 

liance with the statute.” Leach v. 

eaver, supra. F 

[a] Reason for rule.—“The title 
derived from a tax sale is statutory, 
and, being in derogation of a com- 
mon right, all of the requirements as 
set out in the statute must be com- 
plied with in order to acquire a good 
title from such a sale.” Winter v. 
O’Neill, 142 A. 263, 266, 155 Md. 624. 

[b] Punctilious compliance.—“It 
has been held with great propriety, 
that, to make out a valid title, under 
such sales, great strictness is to be 
required; and it must appear that the 
provisions of law preparatory to and 
authorizing such sales have been 
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the same effect as though the lien were a mortgage 

executed by the landowner,?* the only right ac- 

quired by the county is that of a mortgagee.?* 
Abandonment of title. Where a county purchases 


at a tax sale and subsequently causes the land to 


punctiliously complied with.” Brown 
v. Veazie, 25 Me. 359, 362. To same 
gears Oliver vy. Robinson, 58 Ala. 46, 


oO. 

[ec] Substantial compliance.—‘‘The 
rule of construction applicable to tax 
titles is that statutory requirements, 
strictly construed, must be substan- 
tially complied with to divest the 
owner of his title.’’ Hennepin Imp. Co. 
v. Schuster, 124 N.Y.S. 693, 66 Misc. 
634, 648. 

19. Virden v. Bowers, 55 Miss. 1. 

20. In re Sheehy, 44 So. 315, 119 
La. 608. 

Void tax deeds see infra § 1864. 

21. See infra §§ 1827, 1865. 

22. Young y. Patterson, 99 P. 552, 
9 Cal.App. 469; James v. Blanton, 121 
S.W. 951, 123 S.W. 328, 134 Ky. 803 
[foll rin ang v. Luscher, (Ky.) 121 S. 

95 


Ww. : 

[a] Thus, under particular provi- 
sions, when the state has purchased 
land at tax sale, the state has a lien 
on the land for the taxes and penal- 
ties until the expiration of the period 
for redemption, but, if the land is not 
redeemed within the time specified, ti- 
tle vests in the state. James v. Blan- 
ton, 121 S.W. 951, 123 S.W. 328, 134 
Ky. 803 [foll James vy. Luscher, (Ky.) 
121 S.W. 954]. 

[b] Validity of statute.—A statute 
vesting title in the state at a specified 
time after redemption is valid. 
James vy. Blanton, 121 S.W. 951, 123 S. 
W. 328, 134 Ky. 803 [foll James v. 
Luscher, (Ky.) 121 S.W. 954]. 

[c] Legal or equitable title—Un- 
der appropriate statutory provisions 
the sale vests the equitable and the 
deed the legal title in the state. San- 
ta Barbara County v. Savings, etc., 
Soc., 70 P. 457, 1387 Cal. 463; Young 
v. Patterson, 9 Cal.App. 469, 99 P. 552. 

Property and rights passing see in- 
fra §§ 1800-1821. ; 

23. See statutory provisions. 

24. Felch v. Travis, 92 F.210; Wil- 
cox vy. Leach, 31_S‘E. 374, 123. N.C. 
74, 

[a] No fee simple acquired.—(1) 
“A county, under such circumstances, 
can acquire no fee-simple interest in 
such lands until they are purchased 
by the county at the foreclosure sale.” 
Wilcox v. Leach, 31 S.E. 374, 375, 123 
NG. 04: To same effect Felc v. 
Travis, 92 F. 210. (2) Nor can the 
assignee of a county which has not 
purchased the land at foreclosure ac- 
quire a fee-simple estate in such land. 


Felch v. Travis, supra; Wilcox v. 
Leach, supra. 
25. Feltz v. Natalie Anthracite 


Coal Co., 52 A. 82, 203 Pa. 166. 

[a] In Louisiana the acts of state 
officers in placing property adjudicat- 
ed to the state for unpaid taxes on 
the tax rolls for succeeding years and 
receiving taxes thereon from the tax 
debtor, who continues in undisputed 
possession, will be considered in equi- 
ty as a waiver of the prior adjudica- 
tion binding on the state and its as- 
signs. Gauthreaux v. Theriot, 46 So. 
892, 121 La. 871, 126 Am.S.R. 328. 

26. Feltz v. Natalie Anthracite 


be assessed for county taxes, the county abandons 
its title as purchaser at the first tax sale,?° with the 
effect that the purchaser at the second tax sale ac- 
quires good title,?® and a subsequent purchaser from 
the county is without title.?7 

[§ 1799] c. Law Governing.?® 
cerning the validity and effect of a tax sale as a 
transfer of title, or in so far as such sale affects 
the rights of the purchaser, are to be determined 
by the law in force at the time the sale was made,”® 
which law, indeed, constitutes a contract between 


Questions con- 


Coal Co., 52 A. 82, 203 Pa. 166. 

27. Feltz v. Natalie Anthracite 
Coal Co., supra. 

28. What law governs: 

Right of redemption see supra § 1687. 
Validity and effect of tax deed see 

infra § 1947. 

Validity of tax sale generally see su- 

pra § 1520. 

29. Ala.—Driggers v. Cassady, 71 
aa 529; Oliver v. Robinson, 58 Ala. 

Ark.—Smith v. Spillman, 205 S.W. 
107,135 Ark. 2279) 1 VAR LoaGsensts 
Louis, etc., R. Co. v. Alexander, 4 S. 
W. 753, 49 Ark. 190. E 

Fla.—Clark-Ray-Johnson Co. vy. Wil- 
liford, 56 So. 938, 62 Fla. 453. 

Idaho.—Larson v. Gilderoy, 267 P. 
234, 235, 45 Idaho 764 [foll Bauer v. 
Cassia County, 277 P. 1111, 47 Idaho 
680, and cit Cyc]. 

Me.—Brown v. Veazie, 25 Me. 359. 
Minn.—-Blakeley v. Mann, 190 N.W. 
797, 153 Minn. 415; State v. Krahmer, - 
128 S.W. 288, 112 Minn. 372; Slocum 
v. McLaren, 122 N.W. 871, 109 Minn. 
49; State v. Krahmer, 117 N.W. 780, 
105 Minn. 422, 21 L.R.A.N.S. 157; Stein 
v. Hanson, 109 N.W. 821, 99 Minn. 387; 
Comstock-Ferre & Co. vy. Devlin, 108 

N.W. 888, 99 Minn. 68. 

Miss.—Capital State Bank v. Lewis, 
2 So. 248, 64 Miss. 727; Hardie v. 
Chrisman, 60 Miss. 671. 4 

Mo.—State v. Mantz, 62 Mo. 258. 

Neb.—Wells v. Bloom, 147 N.W. 
1112, 96 Neb. 430; Whiffin v. Higgin- 
botham, 114 N.W. 599, 80 Neb. 468; 
Norris v. Burt County, 76 N.W. 551, 
56 Neb. 295; McCann vy. Merriam, 9 
N.W. 96, 11 Neb. 241. 

N.J.—Rodgers v. Cressman, 130 A. 
17, 98 N.J.Eq. 209. 

N.M.—Williams v. Van Pelt, 295 P. 
418; Cooper v. Hills, 171 P. 504, 23 N. 
M. 696. 

N.D.—Fisher v. Betts, 96 N.W. 132, 
12-N.D: 197. 

Tex.—Bente v. Sullivan, 115 S.W. 
350, 52 Tex.Civ.App. 454. 

Wis.—Nelson y. Rountree, 23 Wis. 
367; Woodman v. Clapp, 21 Wis. 350. 

[a] Rights of parties to suit to 
quiet title against an alleged void tax 
deed are to be governed by the law 
in force at the time of the tax sale 
and issuance of the tax sale certifi- 
cate. Wells v. Bloom, 147 N.W. 1112, 
96 Neb. 430. 

[b] Right to reimbursement.—(1) 
Generally. St. Louis, ete, R. Co. v. 
Alexander, 4 S.W. 753, 49 Ark. 190; 
Morgan v. Miami County, 27 Kan. 89; 
Comstock Ferre & Co. v. Devlin, 108 
N.W. 888, 99 Minn. 68. (2) While it 
has been held that the right of re- 
fundment in tax proceedings, where a 
tax title has been adjudged invalid 
for defects on the face of the certifi- 
cate of sale or the prior proceedings, 
is controlled by the statutes in force 
at the time of sale or when the cer- 
tificate was issued (State v. Krahmer, 
128 N.W. 288, 112 Minn. 372), (3) it 
has also been held that the rights of 
a purchaser under a void tax deed to 
a refund of the money paid is to be 
determined by the law in force at the 
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the state and the purchaser, the 


cannot be impaired by subsequent legislation.*° 
Statutes affecting the title or rights of a tax-sale 


purchaser are not retroactive.*? 


rights, under the tax sale certificate, are to be de- 


termined specifically by the law 
time the certificate was acquired.® 

[§ 1800] 3. Particular Property 
ing**—a, In General. The power 


the power of the state to define what interest 


shall pass by the sale of land in 


taxes,®>> and, while a tax sale completed by a deed 
may transfer ownership in the land sold,*° ordi- 
narily, and particularly where a new title is creat- 


time his deed is adjudicated (Real v. 
area County, 179 P. 726, 39 Cal.App. 
723). 

Actions to quiet tax titles general- 
ly see infra §§ 1978-1981. 

Reimbursement of purchaser of in- 
valid tax title generally see 
§§ 2066-2103. 

30.* St. Louis,’ etc.,R..Co. v. Alex- 
ander, 4.S.W. 753, 49 Ark. 190; Lar- 
son v. Gilderoy, 267 P. 234, 235, 45 
Idaho 764 [foll Bauer y. Cassio Coun- 
ty, 277 P. 1111, 47 Idaho’ 680, and cit 
Cyc]; Blakeley v. Mann, 190 N-W. 
797, 799, 153 Minn. 415; Comstock- 
Ferre & Co. v. Devlin, 108 N.W. 888, 
99 Minn, 68; Fisher v. Betts, 96 N.W. 
132; 2° N.D. 197: 

“The right to succeed to the state’s 
lien was a contract right which the 
state might not strike down by a sub- 
sequent legislative act.” Blakeley v. 
Mann, supra. 

{a] Presumptions.—(1) It is not 
to be presumed that the legislators in 
enacting subsequent 
tended such legislation to entrench on 
the obligation of contracts between 
the state and purchasers at tax sales. 
Blakeley v. Mann, 190 N.W. 797, 799, 
'153 Minn. 415. 
be presumed that they intended to re- 
spect and preserve the contract rights 
of such purchasers and that the 
amendments should not apply to Hens 
theretofore acquired.” 
Mann, supra. 

[b] Statute held not unconstitu- 
tional.— Blakeley v. Mann, 190 N.W. 
797, 153 Minn. 415; State v. Krahmer, 
117 N.W.'780, 105 Minn. 422, 21 L.R.A. 
N.S. 


Dist. No. 6 v. ‘“Rugel, (Tex.Commn. 
App.) 36 S.W.(2d) 188° [rev (Civ.App. 
20 S.W.(2d) 148]. ; 

31. Petition of Auditor Geneéral, 
219 N.W. 673, 242 Mich: 537; Slocum 
v. McLaren, 122 N.W. 871, 109 Minn. 


49; Veness v. Lewis County, 269 P. |: 


Cae a Wash. 578. 
a 
rights of purchasers at tax sales does 
not operate retroactively. Petition 
of Auditor General, 219 N.W. 673, 242 
Mich. 537. (2) A statute enacted sub- 
sequent to the time a purchaser’s ti- 


tle is perfected, requiring that tax] 


titles be recorded within a specified 
time after the tax sale, has no ap- 
plication to such perfected titles. 


Slecum v. McLaren, 122 N.W. 871, 109 }: 


Minn. 49 


[bo] Repealing statute—A record | 


owner’s title to land sold for taxes 


without notice required by statute] 


was not divested by the repealing 
statute, enacted after commencement 
of the action to set aside the tax 
deed. Veness v. Lewis County, 269 P. 
834, 148 Wash. 578. 

32. Clark vy. Cochran, 85 So. 250, 79 
Fila. 788; Starks v. Sawyer, 47 So. 513, 
56 Fla. 596; Blakeley v. Mann, 190 N. 


W. 797, 153 Minn. 415; State v. Kra-.| 


er, 117 N.W. 780, 105 Minn. 422, 21 
-A.N.S. 157; Cary v. Koerner, 124 
. pte 139 App.Div. 811 [cert 124 


N.Y.S 
N.Y.S. 1112, 140 App.Div. 915 (rev 121 


legislation in-]) 
(2) “Rather it should }: 


Blakeley .v. |! 


157. 
[ce] Statute held unconstitutional. | 
—Dallas County Levee Improvement } ° 


TAXATION © 


terms of which 


The purchaser’s 


in force at the 


< have no title.*® 
by a deed may pass a better title than that of the 
person assessed for the taxes for which the land 
is sold,#t and may pass to a purchaser in posses- 
sion under a tax title the entire tract of land in- 
eluded in the adjudication to such purchaser,*? or- 
dinarily a tax sale and deed cannot be effectual 
to pass title to any land other than that assessed,** 


and Rights Pass- 
to tax®* implies 


the collection of 


N.Y.S. 800) and aff.and questions an- 
swered 93 N.E. 979, 200 N.Y. 253]. 

[a] Statute held constitutional. 
“A statute enacted after the acquisi- 
‘tion by a private party of a tax sale 
certificate, requiring a particular and 


infra | additional notice to be given to the 


owner of the land before a deed is- 
sues on the certificate, when the right 
to a deed had not become absolute 
and the giving of the notice imposes 
no burden upon the holder of the cer- 
tificate, may not impair any substan- 
tial right of the holder of the certifi- 
cate, and consequently may not be an 
impairment of vested property rights 
or a deprivation of property without 
due process of law.” Starks v. Saw- 
lyer, 47 So.°513, 56 Hla. 596, 599. 

33. Cross references: 

Estate or interest acquired by pur- 
chaser see infra § 1822 et seq. 
Tax deeds: 

Generally see infra §§ 1864-1972. 

Construed as to property conveyed 

see infra § 1914 et’ seq. 

Evidence of tax title see infra § 

1948 et seq. ; 

Necessary to transfer of title see 

infra § 1864. 

34 See supra § 7 et seq. 
| 35. Elmhurst State Bank v. Stone, 
jL78 N.E. 362, 346 Ill. 157; Lucas v. 
‘Purdy, 120 N.W. 1063, 142 Iowa. 359, 
\24 L.R-A.N.S. 1294, 19 Ann.Cas. 974. 

Power .to tax as basis of power to 
sell see supra § 1516. 

36. Hirst vy. Xeter Realty Limited, 
‘70 So. 339, 138 La.'398; Faulkner v. 
Rivers, 4 La.App. 61. 

Title or estate acquired by purchas- 
‘er see infra §§ 1822-1839. 

37... See infra § 1828. 
a Ark.—Biscoe v. Coulter, 18 Ark. 

Ill.—Atkins v. Hinman, 7 Ill. 437. 
|. Ilowa.—Lucas v. Purdy, 120 N.W. 
|1063, 142 Iowa 359, 24 L.R.A.N.S. 1294. 

Ohio.—Gwynne y. Niswanger, 20 
‘Ohio 556, 564. 

Vt.—Brown v. Austin, 41 Vt. 262. 
Ont.—Soper vy. Windsor, 32 Ont.L. 


Thus (1) a statute limiting | 352, 6 Ont.W.N. 697, 26 Ont.W.R. 721, 


17 Ont.W.N. 378: 

It. was: well) said..-. «....., thatya 
.tax sale operated on the property, not 
ithe title.”, Gwynne y. Niswanger, su- 


ity of redemption which passes in the 
\sale of mortgaged land for delinquent 
ltaxes. Biscoe v.. Coulter, 18 Ark. 423. 
| Title or interest acquired by pur- 
chaser see infra §§ 1822-1839. 

39. Biscoe v. Coulter, 18 Ark. 423; 
‘Brown v. Austin, 41 Vt. 262. 
' [a] “Dhe object of the sale .. ., 
‘and deed is to convey to the purchaser 
a perfect title to the land as against 
‘all claimants.” Brown vy. Austin, 41 
Vt. 262, 269. 
{ sees Faulkner v. Rivers, 4 La,App. 


Right to possession of land sold for 
taxes see infra §§ 1802-1807. 

41. See infra § 1828. 

42. Blanchard y. Estate of Hy Gar- 
land, 6 La.App. 508, 510. 

‘It is. . . well settled that a 
tax purchaser in possession under his 


ra. 
[a] Thus it is not merely the equi-| 


[$§ 1799-1800 


ed,®* it is the land itself which is sold rather than 
any particular interest in the land,** a full and per- 
fect title to the land passing by the tax sale where 
the proceedings are regular and valid;*® and hence, 
tax debtors remaining in possession of land, after 
a sale thereof for taxes and a deed to the purchaser, 


Although a valid sale followed 


tax title based on his assessment and 
failure to pay taxes, can show that 
although the description in the as- 
sessment and tax title may omit some 
parts of a tract of land, if the as- 
sessment and tax title as a whole in- 
cludes and identifies the whole tract of 
land, as the tract owned by the tax 
debtor, and assessed and sold for tax- 
es, the tax purchaser acquires under 
the assessment and adjudication the 
entire tract included in the adjudi- 
CAatlOnee yee a > Ln chtia inet such 
parts as may not have been particu- 
larly described, but which is [are] 


included in the general description of 


the thing sold.” Blanchard v. Estate 

of Hy Garland, supra. ‘ 
43. Carncross y. lLykes, 22 Fla. 
Furman, 22 Fla. 


587; Grissom vy. 

581, 582; Matter of Application of 
Nia Wn (Cagec CEL Ree. GOL 90) vine emoaar 
Rupert v. Village of North Pelham, 
123 N.Y.S. 944, 189 App.Div. 302. 

“A deed to any other lands 
is a nullity, and is not a deed made 
in pursuance of a sale of land for tax- 
es.” Grissom y. Furman, supra. 

[a] “Description of land on as- 
sessmeut roll is an important element 
in the purchaser’s title, and it must 
be sold by the collector and deeded by 
the clerk in accordance with such de- 
scription.” - Carnecross y. Lykes, 22 
Fla. 587, 591. 

[b] Insufficient descriptions.—(1) 
Where the. description of the land is 
insufficient ‘to enable anyone to locate 
it, as where there is a front to a lot 
on a’ named street, but no definite 
courses for the sides nor other means 
of identification by which the lot can 
be inclosed, no title to the lot at- 
tempted to be sold passed. Matter of 
Application of N. Y. C. and H. R. R. 
COR F00 INaYeioae: (2) Where the 
property sold was described in the as- 


sessment roll merely as a “house and . 


lot” designated by a number and as 
belonging ‘to a named person, no title 
to the lot attempted to be sold passed 
by sale and deed. Ruppert yv. Village 
of North Pelham, 123.N.Y.S. 944, 139 
App.Div. 302. (8) Other descriptions. 
Carncross y. Lykes, 22 Fla. 587; Gris- 


‘som vy. Furman, 22 Fla. 581. 


[c] Portion of tract of unseated 
Jand.—Where taxes are paid on but a 
portion of a tract of unseated land, 
and the balance is sold for the non- 
payment of taxes, a purchaser, if 
there has been no prior location, may 
locate his purchase on such part df 
the whole tract as he may choose. 
Gamble vy. Central Pennsylvania Luni-. 
ber'Co., 74 A: 69, 225 Pa--288. 

Cross references: 

Description in assessment rolls gen-, 
erally see supra §§ 876-897. 

Tax sale of Iand other than that as-: 
sessed See Supra § 1533. 

Variance between tax deed and as- 
sessment in respect of description 
of property see infra § 1923. 

44, Roller vy. Catlett, 86 S.E. 909, 


) 118 Va. 185 [appéal dism 38 S.Ct. 133, 


245 U.S. 632, 62 L.Ed. 521 mem]; Ash- 
progt v. Bailey, 81 S.E. 64, 116 Va. 


[a] Only interest of person in 


For later cases, developments and changes in the law sée Annotations, same title and section number, 


e= Z 


— an de ' 
‘ 


 §§ 1800-1802] 


or to land assessed against a person having no title 
to the land,** or to convey any more land than the 


~ taxpayer owned at the time of the sale,® but an 


understatement in the number of acres in a tract 
will not be conclusive as limiting the quantity of 
land.*® Under a statute providing that a tax deed 
shall operate to convey a legal and equitable title 
to the purchaser in fee simple, such effect is to 
be given to the deed only when the proceedings for 
the sale are regular,** but in any event the deed is 
not a warranty of the title conveyed,*® much ‘less 


the conveyance of any title or interest held by the 
officer selling the land.*® 


Subsequent matters not preventing passing of 
title. Under a statute declaring that a tax deed 
shall vest in the grantee an absolute estate in fee 
simple, such deed conveys a present estate in fee sim- 
ple notwithstanding the title when once transferred 


may be defeated by matters arising subsequent to 
the deed.®° . 


[§ 1801] b. Public and Exempt Lands. Since 


TAXATION 
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property belonging to the United States or to a state 
is not subject to taxation,®! a sale of such property 
for taxes, being null and void,®? passes no title what- 
ever to the purchaser.®® The same rule applies to the 
sale of land which is exempted from taxation by 
contract or legislative grant.°* But a private per- 
son may have an inchoate or equitable title to land, 
the fee of which remains in the public, and this in- 
terest may be taxable®® and may pass to the pur- 
chaser at a tax sale.°® A city acting not as the 
agent of the state, but merely in its municipal ca- 
pacity,°" may own property that can be assessed 
and sold for taxes, thereby passing title to the pur- 
chaser at the tax sale.>8 ri 

_ [§ 1802] c. Possession®*—(1) In General. In the 
absence of a statute authorizing a purchaser of land 
sold for taxes to enter into possession prior to the 
expiration of the period of redemption,®® until he 
obtains his tax deed,®' or at any rate until the 
expiration of the period of redemption,®?-and un- 
der a statute vesting in the purchaser a lien which 


whose name land listed.—‘‘Where the 
law requires the land to be listed in 
the name of the owner . .:+. and 
in terms, or upon a fair construction 
of the law, permits a sale of the land 
only, when all other remedies have 


.been exhausted, then the sale... 


passes only the interest of him in 
whose name it was listed, upon whom 
the demand was made, who had notice 


-of the proceedings, and who alone can 


be regarded as legally delinquent.” 
Taylor y. Strauss, 78 S.E. 883, 885, 95 
S:¢€) 295. 

45. Miller v. Reynolds, (Ark.) 13 
S.W. 597; Bryant vy. Kendall, 79 S.W. 
186, 25 Ky.L. 1859. But see Sinclair 
v. Learned, 16 N.W. 672,-51 Mich. 335 


(construing particular statute). 


46. Reading v. Finney, 73 Pa. 467. 

[a] Reason for rnle.—‘The num- 
ber of acres . . . is simply de- 
scriptive, and would not overturn the 
number of the tract, the name of the 
warrantee, and the duty of the asses- 
foe Reading vy. Finney, 73 Pa. 467, 
473. 

47. Sanborn v. Jennings, 125 P. 


842, 63 Or. 52. 


48. Sanborn v. Jennings, supra. 
49. Sanborn y. Jennings, supra. 
[a] Conveyance to officer subse- 


_quent to his sale of land.—(1) A tax 


collector in selling land for taxes acts 
in his official capacity so that, when 
he takes a conveyance to certain land 
in his individual capacity subsequent 
to his sale of such land for taxes in 
his official capacity, he is not estopped 
by the tax deed. Sanborn v. Jen- 
nings, 125.P. 842, 63 Or. 52. (2) 
Therefore the purchasers from such 
officer are not estopped to assert their 
title as against a tax deed to the same 
premises formerly made by him as a 


tax collector. Sanborn y. Jennings, 
. supra. ; 
50. Douglass v. Dickson, 1 P. 541, 


31 Kan. 310. 

[a] Reasons for rule.—(1) ‘That 
a title once transferred and vested in 
a grantee may be defeated by matters 


arising subsequent to the deed is no 
. anomaly.” 


Douglass y. Dickson, 1 P. 
541, 31 Kan. 310, 312. (2) “A title 
is often defeated by breach of a con- 
dition subsequent, and yet the possi- 


_ bility of such defeat does not prevent 


a present transfer of title.” Douglass 


_.v. Dickson, supra. 


51. Exemption from taxation of 
property of United States see supra 
§§ 343, 450. Gees 

52. See supra 3 ; 

53. U.S.—Braxton v. Rich, 47 F. 
178 [aff 15 S.Ct. 1006, 158 U.S. 375, 


L.Ed. 1022]. 
ered Dorn v. Baker, 31. P. 387,96 


206; Hall v. Dowling, 18 Cal. 
Iowa.—Campbell v. Spears, 94 N.W. 


. 619. 


1126, 120 Iowa 670; Young v. Charn- 
quist, 86 N.W. 205, 114 Towa 116. 

La.—Richard v. Perrodin, 40 So. 
789, 116 La. 440; Slattery v. Heilper- 
in, 34 So. 139, 110 La. 86. 

Mo.—Moore v. Woodruff, 48 S.W. 
489, 146 Mo. 597. 

Ohio.—Ohio ‘State University v. 
Satterfield, 2 OhioCir.Ct. 86, 1 Ohio 
Cir.Dec. 377. 

Philippine.—Government y. Adri- 
ano, 41 Philippine 112. 

W.Va.—State v. Tavenner, 39 S.H. 
649, 49 W.Va. 696. 

[a] Timber on public lands.— 
Since the title to the soil in land sold 
for taxes in the name of the inhabit- 
ants of a town was in the United 
States, and did not pass to the pur- 
chaser, timber standing on such land 
did not pass. Richard v. Perrodin, 
40 So. 789, 116 La. 440. 

54: Braxton v. Rich, 47 F. 178 [aff 
15 S.Ct. 1006, 158 U.S; 375, 39 L.Ed. 
1022]; Taylor v. Miles, 5 Kan. 498, 7 
Am.R. 558; Hoskins v. Illinois Cent. 
R. Co., 29 So. 518, 78 Miss. 768, 84 
Am.S.R. 644; Dixon v. Doe, 23 Miss. 
84. fe 

Exemptions generally see supra § 
382 et sed. ’ 

55, “Taxation of equitable title held 
by entry under United States laws 
before issuance of patent see supra $ 
348. 

56. Gwynne v.° Neiswanger, 18 
Ohio 400; Harlan v. Thatcher, 18 Ohio 
48; Gwynne v. Niswanger, 15 Ohio 
367; Clark v. Southard, 2 OhioDec: 
(Reprint) 612, 4 West.L.Month. 197; 
Taylor v. Lyon Lumber Co., 13 Pa.Co. 
235, 


57. See Municipal Corporations § 
178. 
58. Petition of Auditor General, 


170 N.W. 549, 552, 204 Mich. 442. 

“So far as the city’s rights under 
the sale of these lands for delinquent 
state and county taxes is concerned, 
there is no legal distinction in this 
controversy between defendant and 
any other negligent owner.” Petition 
of Auditor General, supra. ‘ 

[a] Thus, where a city, which for 
a municipal purpose purchased from 
private owners property after it had 
been assessed and the assessment roll 
had been reviewed by the city’s com- 
mon council, failed to redeem after 
due notice from tax sale regularly 
made, or take other steps, the city’s 
rights in the land passed to the gran- 
tee of the tax deed. Petition of Audi- 
tor General, 170 N.W. 549, 552, 204 
Mich. 442. 

59. Right of assignee of tax-sale 
certificate see infra § 1857. 

60. See statutory provisions; 
infra text and note 68. 

6l1.. Abates v. Timbes, 108 So. 534, 
214 Ala. 591; Spaulding v. Ellsworth, 
21 So. 812, 39 Fla. 76; Hastings v. 


and 


Montgomery, 285 P. 89, 142 Okl. 47.’ 

[a]. Purchaser has not even prima 
facie right to the possession of land 
purchased by him until the execution 
and delivery of a tax deed. Spaulding 
v.. Ellsworth, 21 So.’ 812; 39. Fla. 76; 

62. Ala.—Costley v. Allen, 56 Ala, 
198; Hibbard v. Brown, 51 Ala. 469. ° 

Ark.—Little Red River Levee Dist. 
No. 2 v..Thomas, 242 S.W. 552, 154 
Ark. 328. : 

Cal.—Teich v. Arms, 90 P. 962, 5 
Cal.App. 475. : 

Ga.—-Elrod v. Owensboro Wagon 
Co., 57/S.H. 712, 128 Ga. 361; Hirod v. 
Groves, 42 S.E: 731, 116 Ga. 468; 
re v. Johns, 22 S.E. 9138, 96° Ga. 


Ind.— Wagner v. Stewart, 42 N.E. 
469,143 Ind. 78. But it was other- 
wise in this state under earlier stat- 


utes. See Barton v. MecWhinney, 85 
EN 481; Davis v.’Chapman, 24 F,. 


Iowa.—Crosthwait v. Byington, 11 
Iowa 532. 

Mich.—Holmes v. Loud, 112 N.W. 
1109, 149 Mich. 410. , 

Minn.—Taylor v. Slingerland, 40 
N.W. 575, 39 Minn. 470. 
ieee v. Linscott, 56 N.HA 

N.Y.—Millard v. Breékwoldt, 90 
N.Y.S. 890, 100 App.Div. 44, : 

Pa.—Woodland Oil Co..v. Shoup, 
107 Pa. 293; Shalemiller v. McCarty, 
Pi 186. Hunter v. Cochran, 3 Pa. 
Tex.—League v. State, 57 S.W. 34, 
93 Tex. 553 [aff 22:S.Ct. 475, 184 U.S. 
156, 46 L.Hd. 478]; Marlin v. Green, 
78 S.W. 704, 79 S.W. 40, 34 Tex.Civ. 
App. 421; Ryon v. Davis, 75 S.W. 59, 
32. Tex.Civ.App: 500;. Masterson v. 
State, 42 S.W. 1003, 17 Tex.Civ.App. 
91. 

Vt.—Wing v. Hall, 47 Vt. 182. F 

Wis.—Lacy v. Johnson, 17 N.W. 
246, 58 Wis. 414. : 

[a] Otherwise stated (1) “until 
the lapse of the time in which the 
owner is permitted to redeem, the 
title of the purchaser . . .. does not 
carry with it the right to the posses- 
sion of the land as against the own- 
er.” Pool v. Ellis, 1 So. 725, 64 Miss. 
555, 564 [quot Murphy v. Seward, 110 
So. 790, 792, 145 Miss. 713]. (2). “The 
superior right of ‘the owner to the 
possession and title to lands sold for 
taxes is not affected or extinguished 
until the time for redemption has 


expired.” Turner v. Smith, 119 S.W. 
922, 925, 56 Tex.Civ.App. 1. 
[b] Reason for rule.—Since the 


purchaser of land sold for taxes ordi- 
narily has no title to the land until 
the time for redemption has expired 
(see supra § 1797), he has consequent- 
ly no constructive possession of the 
premises, and no more right to go 
on and make use of them than any 
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may be foreclosed,*? until the foreclosure of such 
lien,** the owner of the land, and not the tax pur- 
chaser, is ordinarily entitled to the possession and 
enjoyment of the estate, and, if the latter enters 
without the consent of the former, it is a trespass.°* 
Thus, in the absence of statutory authority,°° a 
purchaser has no right of entry on his mere certifi- 
cate of tax sale before deed.°* However, under 
some statutes, the purchaser at the tax sale is en- 
titled to possession until the property is redeemed,°*® 
or in any event after the issuance of the tax deed,®® 
or during a term for years, when the purchaser 
takes such interest,7° but he is not entitled to pos- 
session where his purchase was only of an inchoate 
interest in the property.7!| Under appropriate stat- 
utory provisions a tax-sale purchaser has the right 
to hold possession of land purchased, until he is 
repaid in rent the amount of taxes, penalties and 
interest expended by him.’? 
Recordation of certificate. The intent of a statute, 
declaring that a tax sale purchaser shall be entitled 
to immediate possession on the recording of his cer- 
tificate in the same manner as a mortgage, is to 
enable the purchaser, on recording his certificate, 


TAX ATION 


[§§ 1802-1804 


to acquire the right of a mortgagee in possession.’® 

[§ 1803] (2) Mode of Taking.7* Where the tax 
purchaser is given the right to possession,’® he must 
obtain the possession in fact, either peaceably or 
by the aid of judicial process,’* the tax deed itself 
not being sufficient to give him a constructive pos- 
session,’? and hence he cannot maintain trespass 
against a third person in possession.*§ 

[§ 1804] (3) Possession of State. Under a stat- 
ute making a conveyance of certain lands by a des- 
ignated state official in pursuance of a tax sale con- 
elusive evidence of the regularity of the proceed- 
ings in which the sale is made, the state may ac- 
quire not only constructive, but actual, possession 
of lands conveyed to the state in compliance with 
the statute;7® but under other statutes it has been 
held that actual and real possession does not in- 
stantly follow an adjudication of land to the state 
for unpaid taxes.°° 

Purchaser from state.*t One purchasing from the 
state land adjudicated to it for delinquent taxes 
may be in no better position as regards possession of 
such land than the state.°* Under a statute for- 
bidding a tax sale purchaser from entering lands 


stranger to the title would have. 
Murphy v. Seward, 110 So. 790, 145 
Miss. 713; Pool v. Ellis, 1 So.-725, 64 
Miss. 555; Bente v. Sullivan, 115 S. 
W. 350, 52 Tex.Civ.App. 454. 

{ec Notwithstanding statutory 
provision that a tax collector’s con- 
veyance “shall vest in the purchaser 
a perfect title to the land sold for 
taxes, subject to the right of redemp- 
tion,” this conveyance is not delivered 
to the vurchaser until the expiration 
of the period of redemption, and dur- 
ing the interim the purchaser has 
none of the rights of true ownership, 
such as the right to the possession of 
the land. Murphy v. Seward, 110 So. 
790, 145 Miss. 713. 

Possession necessary in order to 
assert right to rents see infra § 1820. 

Time for redemption see supra §§ 
1700-1706. 

63. Lien of purchaser in nature of 
mortgage see supra § 1797. 


64. Crosswait v. Byington, 11 Iowa 
+532. 3 
65. Ives, v. Beeler, 59 P. 726, 9 


Kan.App. 892; Murphy v. Seward, 110 
So. 790, 145 Miss. 713; Bente v. Sul- 


livan, 115 S.W. 350, 52 Tex.Civ.App. 
454 


[a] Where the sale is void (1) one 
who enters under the sale is a mere 
trespasser. Champion v. Williams, 
264. SoW.: 972, 165.. “Ark. (328. (2) 
Where property unlawfully sold for 
taxes is not in possession of any one, 
the possession is referred to the title. 
peer v. Boswell, 127 P. 985, 63 Or. 


[b] Entry under for taxes which 
had been paid.—An entry on land sold 
for taxes which had been paid prior to 
the sale is an entry without right. 
Hunter v. Cochran, 3 Pa. 105. 

Payment of taxes preventing delin- 
quency for which land may be sold 
see supra § 1522. 

66. See statutory provisions. 

67. Busch v. Nester, 28 N.W. 911, 
62 Mich. 381. 

: Entry under certificate as adverse 
possession see infra § 1807. 

68. Donohoe v. Veal, 19 Mo. 331; 
Van Horn v. Huegel, 139 A. 28, 104 
N.J.Law 106, f 

69. Little v. Laws, 186° S.W. 73, 
123 Ark. 537; Allen v. McCabe, 6 S.W. 
62, 93 Mo. 188; Hack-.v. Heffern, 19 
OhioCir.Ct. 2338, 10 OhioCir.Dec. 461. 

[a] Under invalid deed.—Even 
though the tax sale and deed are in- 
valid where taxes and penalties for 
which the land is sold are not illegal, 
the purchaser’s possession under the 


deed may be a lawful possession until 
the taxes and charges are repaid to 
him by the delinquent owner. Hack 
v. Heffern, 19 OhioCir.Ct. 233, 10 Ohio 
Cir.Dec. 461. 

[b] Failure to comply with re- 
quirement as to notice.—The holder 
of a tax title, who obtains possession 
surreptitiously, without giving the 
notice, required by statute, to the 
Owner, iS a mere trespasser and not 
entitled to possession. McRae v. Bar- 
ber, 1386 N.W. 1118, 171 Mich. 111. 

70. Pratt v. Roseland R. Co., 24 A. 
1027, 50 N.J.Eq. 150. 

Interest acquired by purchaser see 
infra §§ 1822-1839. 

71. Gitchell v. Messmer, 14 Mo. 
App. 83 [aff 87 Mo. 131]. 

[a] Thus where land belonging to 
a wife is assessed to the husband 
and for nonpayment of taxes on judg- 
ment against him sold on execution, 
the purchaser’s right is only that of 
a tenant by the curtesy initiate, and 
he cannot disturb the wife’s. posses- 
sion. Gitchell v. Messmer, 14 Mo. 
App. 83 [aff in 87 Mo. 131]. 

72. Hoffmire v. Rice, 22 Kan. 749. 

[a] Reason.—‘The giving the tax- 
title holder the right to the posses- 
sion of the property until the taxes 
are paid, is one of the means em- 
ployed by the state to enforce the 
prompt payment of taxes.” MHoffmire 
v. Rice, 22 Kan. 749, 751. 

139 A, 


73. Van Horn v. Huegel, 
28, 104 N.J.Law 106. 

[a] Statute not self-executing.— 
Van Horn v. Huegel, 139 A. 28, 104 
N.J.Law 106. 


74. Effecting collection of rent see 
infra §§ 1819, 1820. 


75. See supra § 1802. 
76. Mitchell v. Titus, 80 P. 1042, 
33 Colo. 385; Welsch v. Augusti, 28 


So. 363, 52 LazAnn. 1949; Martin v. 
Langenstein, 9 So. 507, 43 La.Ann. 
789. 


[a] Unoccupied premises.—(1) 
“The purchaser at a tax sale who can 
find no one in possession against 
whom to bring his suit [to recover 
possession] has a plain way to make 
his title indefeasible, and that is by 
taking possession himself’ (Barrett 
v. Holmes, 102 U.S. 651, 657, 26 L.Hd. 
291), (2) and in doing so is not liable 
to the original owner (Steltz v. Mor- 
gan, 101 P. 1057, 16 Idaho 368, 28 L.R. 
A.N.S. 398; Martin v. Langenstein, 
9 So. 507, 43 La.Ann. 789), (3) pro- 
vided the entry can be made peace- 
ably and quietly (Steltz v. Morgan, 
supra). (4) The tax deed does not 


give the purchaser the right to take 
possession of such land by force. 
Steltz v. Morgan, supra; Malet v. 
Haney, 157 P. 386, 98 Kan. 20. 

Actions for recovery of possession 
Awe purchaser see infra §§ 1973-— 

77. Weir v. Cordz-Fisher Lumber 
Co., 85 S.W. 341, 186 Mo. 388; Lain 
v. Shepardson, 18 Wis. 59. 

[a] In Colorado (1) in a case with- 
in a statutory requirement that the 
purchaser at a tax sale shall take 
possession of the land as an essential 
condition to the running of the stat- 
ute of limitations, the tax deed has 
the effect of constructive possession. 
Halbouer v. Cuenin, 101 P. 763, 45 
Colo. 507;. Williams v. Conroy, 83 P. 
959, 35 Colo. 117. (2) But the tax 
deed does not operate to give the pur- 
chaser or grantee such constructive 
possession as would constitute an 
actual entry and adverse possession 
sufficient to oust the owner of the 
constructive possession which follows 
ownership in fee. Mitchell v. Titus, 
80 P. 1042, 33 Colo: 385. 

Construction and operation of tax 
aecon generally see supra §§ 1940-— 
Ruggles v. Sands, 40 Mich. 559. 

79. Meigs v. Roberts, 56 N.E. 838, 
162 N.Y. 371, 76 Am.S.R. 322; People 
v. Turner, 40 N.E. 400, 145 N.Y. 459. 

[a] Under statute establishing 
forest commission, the state acquires 
actual possession by a comptroller’s 
deed of land in one of the specified 
counties, made for nonpayment of 
taxes. Meigs v. Roberts, 56 N.E. 
838, 162 N.Y. 371, 76 Am.S.R. 322. 

80. Handlin v. H. Weston Lumber 
Co., 16 So. 955, 47 La.Ann. 401. 

[a] Rights equivalent to those of 
other adjudicatees.—‘‘The state does 
not occupy in this respect a position 
different from that which any other 
adjudicatee at a tax sale would oc- 
cupy.” Handlin v. H. Weston Lumber 
Co., 16 So. 955, 47 La.Ann. 401, 407. 

81. Rights of purchaser from state 
generally see infra § 1861. 

82. Handlin v. H. Weston Lumber 
Co., 16 So. 955, 47 La.Ann. 401. 

[a] For example, where the state 
failed to exercise its right to take 
actual possession of land adjudicated 
to it, the purchaser from the state is 
in no better position than the state 
as direct adjudicatee of the land as re- 
gards right to possession of the land. 
Handlin v. H. Weston Lumber Co., 16 
So. 955, 47 La.Ann. 401. 

[b] Prior to reimbursement.—A 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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purchased from the state until a specified time after 
he gives notice to parties in interest or until he ac- 
quires title, a purchaser who enters without com- 
plying with the statute is a trespasser.’? 

[§ 1805] (4) Against Whom Possession Held. A 
tax sale purchaser in rightful possession’? is enti- 
tled to hold it not only against the delinquent tax- 
payer*® but also against his cestui que trust.®® 

Subsequent or adverse tax title holders. 
some provisions the holder of a tax title is not en- 
titled to possession as against holders of adverse 
or outstanding titles, until he has acquired all of 
such subsequent titles,8* the duty of aequiring such 
titles being particularly incumbent on him after en- 
tering into possession and making improvements,*® 
but this rule does not apply so as to require the 
removal of liens or encumbrances.®® 

[§ 1806] (5) Failure of Purchaser To Take or 
In the absence of a statute re- 
quiring him to take actual possession of land sold 
for taxes in order to preserve his rights in the 
land,®® the purchaser at a tax sale does not forfeit 
his rights by a failure to take possession of the 
premises;°! but it is now provided by statute in 


Retain Possession. 


purchaser from the state whose title 
is declared invalid may be entitled to 
retain possession until reimbursement 
by the owner. West v. Negrotto, 27 
So. 75, 52 La.Ann. 381. 

83. Holmes v. Soule, 147 N.W. 621, 
180 Mich. 526; White v. Dismore, 133 
N.W. 523, 167 Mich. 542; Cook Land 
Co. v. McDonald, 118 N.W. 959, 155 
Mich. 175; Hickey v. Rutledge, 98 N. 
W. 974, 136 Mich. 128; Huron Land 
Co. v. Robarge, 87 N.W. 1032, 128 
Mich. 686; Corrigan v. Hinkley, 83 N. 
W. 1020, 125 Mich. 125. 

{a] One purchasing invalid tax ti- 
tle, and taking possession of the land, 
is a trespassert Morrison v. Semer, 
129 N.W. 1, 164 Mich. 208. 

[b] Notice as dating from filing of 
return rather than service.—Under a 
statute authorizing entry by a pur- 
chaser at a specified time after per- 
sonal notice to redeem (Comp L. 
[1897] §§ 3959-3961), a purchaser of 
land at a tax sale is not entitled to 
possession until the specified time 
after the filing of the return of the 
sheriff of the notice to redeem, and 
not after six months from “service” 
of such notice. 
N.W. 1109, 149 Mich. 410. 

Entry and cutting of timber as tres- 
pass see infra § 1808. 

84. See supra § 1802; and infra §§ 
1806, 1807. 

85. See supra § 1802. 

86. Allen v. McCabe, 6 S.W. 62, 93 


Mo. 138. 

87. Sinclair v. Learned, 16 N.W. 
672, 51 Mich. 335; Lacey v. Davis, 4 
Mich. 140, 66 Am.D. 524. 

[a] Legal subsequent holders.— 
(1) The subsequent title which will 
preclude possession under such provi- 
sions need not necessarily be a legal 
tax title (Sinclair v. Learned, 16 N.W. 
672, 51 Mich. 335), (2) although the 
tax on which the subsequent title is 
based must be one that is not merely 
arbitrary (Sinclair v. Learnes, su- 


pra). * . 

88. Lacey v. Davis, 4 Mich. 140, 66 
Am.D. 524. 

[a] Reasons for rule.—(1) Posses- 


sion is voluntary, and, when the pur- 
chaser has such confidence in the va- 
lidity of his title that he is willing to 
enter on and enjoy the possession and 
permanency of the profits, then, if not 
before, the obligation to discharge the 
burdens which the law has imposed 
on the property for the support of 
government attaches to him, and, 
whether those burdens already exist 
as liens, or are thereafter created, his 
duty is the same. Lacey v. Davis, 4 
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tively.°# 


Under 


Mich. 140, 66 Am.D. 524. (2) This 
is an obligation incident to every title 
and to every possession unde. coior of 
title. Lacey v. Davis, supra. 

[b] Party who enters on posses- 
sion of land under one, or series of 
tax titles, should see to it that he 
has such a title as will warrant him 
in incurring the liabilities incident 
to that possession. Lacey v. Davis, 
4 Mich. 140, 66 Am.D. 524. 

89. Lacey v. Davis, supra (the law 
neither puts, nor does it intend to put, 
the possessor of lands claiming under 
a tax title in any better condition than 
that of a possessor under any other 
title; and it is only by the purchas- 
ing in of those adverse or outstand- 
ing that the latier can strengthen his 
original title, and this can never be 
done by removing liens or encum- 


-brances which are founded only on 


duty, or in contract). 

90. [a] In Florida, under a stat- 
ute requiring that, where any pur- 
chaser of any real estate has not en- 
tered into and taken actual possession 
of the same, he shall, within one year 
from the passage of the act, bring 
suit for the recovery of actual pos- 
session of the real estate described 
in his tax title, and, in default there- 
of, such tax title shall become yoid 
and of no effect, whatever may be 
the legal meaning and effect of this 
provision it cannot divest a title or 
put a material additional burden on 
a title already vested in a purchaser 
of a tax deed under the law before 


the enactment of the_ provision. 
Johnson v. DuPont, 57 So. 670, 63 
Fla. 200. 

91. Crutchfield v. Moch, 100 So. 


401, 156 La. 211; Koen v. Martin, 34 
So. 429, 110 La. 242; Byrne v. Com- 
mercial Security Co., 7 La.App. 667; 
Faulkner v. Rivers, 4 La.App. 61; 
Merchants’ & Traders’ Realty Co. v. 
Stern, 138 A. 697, 101 N.J.Eq. 629 [aff 
140 A. 390, 102 N.J.Eq. 290]. But see 
Nicholson v. Villepigue, 81 S.BH. 494, 
97 S.C. 130 (possession is necessary to 
complete a tax title). ) 

[a] Reason for rule.—‘His_ pos- 
session is not the foundation 
of his title.’ Byrne v. Commercial 
Security Co., 7 La.App. 667, 672. 

[b] Notice without actual occupa- 
tion.—Giving statutory notice by pur- 
chaser at tax sale pending mortgage 
foreclosure to receiver and tenants of 
his claim is sufficient to protect his 
rights, and actual physical possession 
is not necessary. Merchants’ & Trad- 
ers’ Realty Co. v. Stern, 138 A. 697, 
101 N.J.Eq. 629 [aff 140 A. 390, 102 
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several states that this result shall follow if he 
fails to acquire the possession within a special liin- 
ited time,®? the operation of such a statute being 
in favor of the person in possession®? and requir- 
ing a tax certificate holder to assert his rights ac- 
Under a statute requiring the purchaser 
who has failed to take possession within a specified 
time to reconvey the land to the former owner on 
his tender of a prescribed sum, it has been held 
that the purchaser’s title and rights are not cut off 
by his failure to take possession within the time 
specified,®® the effect of the statute being to com- 
pel the purchaser who delays taking possession to 
reconvey in the manner stated in the statute.°® 

Possession taken of wrong tract. If the tax pur- 
chaser takes possession of a wrong tract by a mis- 
take as to its identity, he is not precluded, on dis- 
covering his: mistake, from asserting his right to 
that which he purchased ;°* 
possession against the claim of lawful owners, no 
prescription being involved.°§ 

[§ 1807] (6) Adverse Possession.°® 
general constitutional restrictions! the statute may 
properly impose limitations on the time within which 


but he cannot hold 


Subject to 


N.J.Hq. 290]. 

[c] Retention of possession by 
owner does not operate to defeat the 
tax purchaser’s title. Faulkner v. 
Rivers, 4 La.App. 61, 65. 

[dad] Notwithstanding presumption 
against holder of tax title who per- 
mits original owner to remain in pos- 
session, it is not essential that holder 
of such title shall take physical pos- 
session of che property. Crutchfield 
v. Moch, 100 So. 401, 156 La. 211. 

Continued possession by owner as 
barring all claims of tax purchaser 
see infra § 1807. 

92. See statutory provisions. 

Failure by tax-title claimant to 
bring action within statutory period 
as cuttine off his rights see infra 
§§ 2018-2020. 

93. -_ Brown v. Painter, 38 Iowa 456, 
458; Knox v. Cleveland, 13 Wis. 245; 
Falkner v. Dorman, 7 Wis. 388, 393. 

[a] Itis “a statute of repose op- 
erating in favor of the person in pos- 
séssion of lands which have been sold 
for taxes.” Falkner v. Dorman, 7 
Wis. 388, 393 [quot Brown v. Painter, 
38 Iowa 456, 458] (in other words, 
a statute requiring possession to be 
taken of land sold for taxes within 
a specified time is to all cases within 
its operation like a two-edged sword 
cutting both ways, that is, in favor 
of the person in | possession and 
against either the purchaser or for- 
mer owner who fails to gain posses- 
sion of the land within the time speci- 
fied by the statute). 

94. Beggs v. Paine, 109 N.W. 322, 
15 N.D. 436. 

[a] Failure to do so in the time 
required is in effect deemed conclu- 
sive evidence that the certificate hold- 
ers have abandoned all their rights. 
Beggs v. Paine, 109 N.W. 322, 15 N.D. 
436. 

95. Woitynek v. Franken, 133 N.E. 
235, 300 Ill. 418. 

96. Woitynek v. Franken, supra. 

fa] Such statute is not unconsti- 
tutional, since it does not affect the 
title of the tax deed holder but simply 
requires him to take possession with- 
in a specified time or to reconvey 


when reimbursed. Elmhurst State 
Bank v. Stone, 178 N.E. 362, 346 Ill. 
157. 

97. Hiester v. Laird, 1 Watts & S. 
(Pa.) 245. f 

98. Succession of Ducatel, 5 La. 
App. 74 


99. Tax title as hostile and adverse 
to title of delinquent owner see supra 


Son 797. 
1. Constitutionality of statutes re- . 
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third persons may assert claims to the property ad- 
verse to that of the purchaser;? and hence it may 
provide that, where the purchaser has taken pos- 
session of the property, his title shall be indefeasi- 
ble after the lapse of a certain reasonable time ;° 
but the title of the purchaser may not be made in- 
defeasible as against the owner by the mere lapse 
of time so long as the owner remains in possession.* 
Under appropriate statutory provisions the purchas- 
er may acquire complete title by adverse occupation 
of the premises for a prescribed length of time.° 


lating to the sale of land for taxes 
generally see supra § 1515. 

2. Baker v. Kelly, 11 Minn. 480. 

3. U.S.—Pillow v. Roberts, 13 How. 
472, 14 L.Ed. 228. 

Ill. Conway v. Cable, 37 Ill. 82, 
87 Am.D. 240. 

Ind.—Vancleave v. Milliken, 13 Ind. 
105. 

Towa.—McCready _ v. 
Iowa 356, 4 Am.R. 214. 

Pa.—Waln v. Shearman, 8 Serg.&R. 
357, 11 Am.D. 624. 

Wis.—Edgarton v. Bird, 6 Wis. 527, 
70 Am.D. 473. 

[a] Thus a statute requiring a 
purchaser at a tax sale to take pos- 
session of the land within a specified 
time is not unconstitutional. Barrett 
v. Holmes, 102 U.S. 651, 26 L.Ed. 291 
(since the law violates no contract 
and deprives the purchaser at the tax 
sale of no estate or property to which 
he had a right and the _ purchaser 
bought subject to a condition, and 
with a warning, that if he did not 
gain possession as prescribed his deed 
would become ineffective). 

4 O’Connor v. Carpenter, 107 N. 
W. 9138, 144 Mich. 240; Case v. Dean, 
16 Mich. 12; Groesbeck v. Seeley, 13 
Mich. 329. 

5. People of Porto Rico v. Living- 
ae 47 F.(2d) 712 [cert den 52 S.Ct. 

6. U.S.—Barrett v. Holmes, 102 
U.S. 651, 26 L.Ed. 291. 

Ark.—Butler v. Johnson, 20 S.W. 
(2d) 639, 180 Ark. 156. 

Ill.— Mickey v. Barton, 62 N.E. 802, 

~194 Ill. 446. 
Iowa.—Clark vy. Sexton, 98 N.W. 
127, 122 Iowa 310; Hintrager v. Hen- 
nessy, 46 Iowa 600; Wallace v. Sex- 
ton, 44 Iowa 257; Laverty v. Sexton, 
41 Idwa 435; Peck v. Sexton, 41 Iowa 
566; Brown v. Painter, 38 Iowa 456. 
Kan.—Hollenback y. Ess, 1 P. 275, 
31 Kan. 87. 
Ky.—James v. Luscher, 121 S.w. 
954; James v. Blanton, 121 S.W. 951, 
123 S.W. 328, 134 Ky. 803. 
La.—Gauthreaux v. Theriot, 46 So. 
892, 121 La. 871, 126 Am.S.R. 328; In 
re Seim, 35 So. 744, 111 La. 554; Wad- 
dill v. Walton, 7 So. 737, 42 La.Ann. 
763; Sully v. Spearing, 4 So. 489, 40 
La.Ann,. 558. 

N.C.—Everett v. Smith, 44 N.C. 303. 

Tex.—Patton v. Minor, (Civ.App.) 
ney 920 [rev 125 S.W. 6, 103 Tex. 
Wis.—Chicago, St. P., M. & O. Ry. 
Co. v. Washburn Land Co., 161 N.W. 
358, 165 Wis. 125; Laffitte v. City of 
Superior, 125 N.W. 105, 142 Wis. 73; 
Midlothian Iron Min. Co. v. Belknap, 
84 N.W. 169, 108 Wis. 198; Smith v. 
Ford, 2 N.W. 134, 4 N.W. 462, 48 Wis. 
115;. Coleman yv. Eldred, 44 Wis. 210; 
Wilson v. Henry, 35 Wis. 241; Swift 
v. Agnes, 33 Wis. 228; Lewis v. Dish- 
er, 32 Wis. 504; Whitney v. Mar- 
shall, 17 Wis. 174; Jones v. Collins, 
16 Wis. 594; Parish v: Eager, 15 Wis. 
532; Knox v. Cleveland, 13 Wis. 245; 
Sprecker v. Wakeley, 11 Wis. 432; 
Falkner v. Dorman, 7 Wis. 388; Edger- 
ton v. Bird, 6 Wis.’527, 70 Am.D. 473. 

[a] Possession of holder of para- 
mount title —(1) Where the holder 
of paramount title goes into posses- 
._ Sion of the property before the per- 


Sexton, 29 
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son who has color of title under aatax 
deed and who has paid taxes for sev- 
en successive years took possession, 
the holder of the paramount title will 
be protected. Towle v. Quante, 92 N. 
E. 967, 246 Ill. 568. (2) The holder of 
the tax title, seeing that land sold for 
taxes has been reduced to possession 
by .the holder of the paramount title, 
has no right to interfere with such 
possession. Towle v. Quante, supra. 
(3) Hence, any entry on the land by 
the holder of the tax title is that of 
a wrongdoer. Towle v. Quante, su- 


ra. 
F {b] Where holder of junior tax 
deed took possession and proved en- 
try and actual possession within two 
years from the date of the record of 
his deed, proof of antecedent author- 
ity on the part of the party taking 
possession of the property for him 
was unnecessary. Banchor v. Proc- 
tor, 129 P. 526, 88 Kan. 510. 

7. Hodgson v. State Finance Co., 
122 N.W. 336, 19 N:D. 189; Beggs ‘v. 
Paine, 109 N.W. 322, 15 N.D. 436. 

8. See Adverse Possession § 2 et 
seq. 

9. See cases infra this section. 

[a] Test of adverse possession.— 
Where a nephew of a landowner pur- 
chased at a tax sale and thereafter 
lived with the owner on the land, in 
order that the purchaser’s possession 
should be adverse it must appear that 
he took such possession and had such 
occupancy as would entitle the own- 
er to maintain trespass in ejectment 
or that the owner attorned to him as 
his tenant. S. R. Fowle & Son v. 
par es & Warren, 82 S.E..841, 166 N. 
(on 5. 

[b] “Just” or “proper” title, with- 
in the requirement of a prescription 
statute, may exist by virtue of a tax 
deed issued under proper authority 
and on a valid sale and where there 
are no defects appearing in the deed. 
Peo. of Porto Rico v. Livingston, 47 
F.(2d) 712 [cert den 52 S.Ct. 23]. 

[ec] Matters showing possession 
adverse: (1) Cutting and using wood 
from unfenced land. Clark v. Sex- 
ton, 98 N.W. 127,.122 Iowa, 310... (2) 
Cutting timber. Haseltine v. Mosher, 
8 N.W. 278, 51 Wis. 448. (3) Mining 
ore from the land. Stephenson y. 
Wilson, 37 Wis. 482. 

[ad] Possession held not adverse.— 
(1) Generally. Northern Pac. Ry. Co. 
v. Smith, 122 P. 1057, 68 Wash. 269. 
(2) Where a tax-title purchaser and 
the owner of the fee resided together 
on the land until twenty days prior 
to the death of the owner of the fee 
without ouster or disseizin of the 
owner, there was no adverse posses- 
sion of the purchaser. S. R. Fowle 
& Son v. Whitley & Warren, 82 S.E. 
841, 166 N.C. 445. Honeyman vy. An- 
drew, 253 P. 489, 124 Okl. 18. (3) The 
lien, which a tax-sale purchaser has 
on jand purchased, prior to the ex- 
piration of the period of redemption 
(see supra § 1797) (4) is not an es- 
tate or interest in the land adverse 
to the taxpayer (Brackett v. Gilmore, 
15 Minn. 245). 

[e] Possession under a tax lease 
(1) is not, during the lease, adverse 
to the owner in fee. King v. Town- 
shend, 36 N.H. 513, 141 N.Y. 358; Do- 
herty v. Matsell, 23 N.B. 994, 119 N.Y. 
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Under other statutes or under the general rules of 
adverse possession and the limitation of actions, 
continued possession on the part of the owner, pro- 
tracted for a sufficient length of time, will bar all 
claims of the tax purchaser under his deed,® or 
under his certificate.* 
er of purchasers at tax sales, of former owners or 
of their successors, to be adverse, must conform to 
the general rules® as to the sufficiency of such pos- 
session,? such as being an actual possession,*® a 
hostile possession,!! and a possession under color 


However, possession, wheth- 


646; Bedell v. Shaw, 59 N.Y. 46; Mil- 
ler v. Warren, 94 App.Div. 192, 87 N. 
Y:S., 1011 [aff 75 N.B. 1131, 182 N.Y. 
539]; Moores v. Townshend, 54 N.Y. 
Super. 245. (2) But possession of a 
tenant of leased premises conveyed 
by a tax deed is adverse to the pur- 
chaser at the tax-sale. Chase v. 
Dearborn, 21 Wis. 57. 

[f] Adverse possession of third 
person at the time of the delivery of 
the tax deed does not render the deed 
void. Fortmann’v. Wheeler, 84 Hun 
278, 32 N.Y.S, 884. 

[g] Possession of former owner 
as that of purchaser.—(1) Assuming 
that the tax sale is valid, the owners 
or occupants may be regarded as 
holding in subordination to the title 
of the purchaser (Hubbell v. Weldon, 
Lalor (N.Y.) 139), (2) or rather as 
quasi tenant to him, like a defendant 
in possession after sale of his real 
estate on judgment and execution 
(Hubbell v.-Weldon, supra). : 

Extent of possession necessary to 
acquire title by adverse possession 
generally see Adverse Possession §§ 
496-549. 

10. Hetzer v. Koogler, 123 P. 876, 
87 Kan. 37. 

[a] For example, the claim that 
the owner of land lost it by abandon- 
ment cannot be sustained’ where it 


does not appear that the holder of the © 


tax title was in adverse possession. 
peice v. Koogler, 123 P. 876, 87 Kan. 
37. ; 


[b] In ease of unoccupied lands, 
(1) the possession of the original 
owner is presumed to continue so that 
the statute of limitations will not be- 
gin to run against him and in favor 
of the purchaser until actual posses- 
sion is taken by the latter (Cranmer 
v. Hall, 4 Watts&S. (Pa.) 36; Waln 
v. Shearman, 8 Serg.&R. (Pa.) 357, 11 
Am.D. 624 [overr Parish v. Stevens, 
3 Serg.&R. (Pa.) 298]); (2) and in 
like manner, a purchaser may lose his 
right to a deed by failure to take ac- 
tual possession within the time pre- 
scribed (Barrett v. Holmes, 102 U.S. 
651, 26 L.Ed. 291). 

[ce] Partial occupation.—(1) Where 
a tax sale to the state was only for 
an undivided half interest in a tract 
of land, occupation of a particular 
one-half portion of the tract is not 
sufficient to confer, by prescription, 
title on the purchaser to a portion of 
the tract beyond the part actually 
occupied., Louisiana Land Co. v. 
Blakewood, 59 So. 984, 131 La. 539. 
(2) The taking of actual possession 
of a portion of a lot in an inelosed 
platted block, under a tax deed cover- 
ing the entire block, leaving another 
portion of the block in actual posses- 
sion of the former owner, by his ten- 
ant, residing thereon, and surrepti- 
tiously -obtaining from the tenant 
recognition as landlord, the former 
owner using the balance of the block 
as before, does not change the run- 
ning of limitations to favor the tax 
deed title, except’ as to the part ac- 
tually occupied thereunder. Laffitte 
v. City of Superior, 125 N.W. 105, 142 
Wis. 78. 

Actual possession generally 
Adverse Possession §§ 2-564. 

11. Abell v. Friedman, 107 A. 590, 
90 N.J.Eq. 339. 


see 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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ot title.12 


on applicable statutory provisions, 


has been paid.!® 


[§ 1810] (3) Nature of Sale. Purchasers of land 
in a sale under execution of a judgment for taxes?° 
may not acquire title to timber on the land where 


fa] In New Jersey, Statute of Lim- 
itations § 29, providing that actual 
possession for a specified time shall 
be a bar to “all prior locations, rights, 
titles, conveyances or claims what- 
ever,” has no application to posses- 
sion by the tax delinquent owner of 
land, the tax not being a right prior 
in time to that of owner. Abell v. 
Friedman, 107 A. 590, 90 N.J.Eq. 339. 

[b] Mere surreptitious ohtaining 
of recognition by a tax-deed claim- 
ant as landlord from a tenant of the 
former owner who continues in pos- 
session under circumstances reason- 
ably inducing the owner to rely on 
the former relation of landlord and 
tenant continuing does not work any 
change of possession so as to turn 
limitations from running against the 
tax deed to running in its favor. Laf- 
fitte v. City of Superior, 125 N.W. 105, 
142 Wis. 78. 

* Hostility generally 
Possession §§ 205-320. 

12 Whitehead v. Desserich, 206 P. 
384, 71 Colo. 327; Kivett v. Gardner, 
85 S.E. 145, 169 N.C. 78; S. R. Fowle 
& Son v. Whitley & Warren, 82 S.E. 
841, 166 N.C. 445. 

a] What constitutes color: of ti- 
tle.—(1) Tax sale certificate provid- 
ed for by Pol. Code §' 2199, as amend- 
ed (Rev. Code [1919] § 6790), did not 
give purchaser title in fee to the 
property, and his subsequent posses- 
sion was as a mere lienholder, with- 
out legal right and without color of 
title. Larson v. Sexton, 176 N.W. 33, 
42 S.D. 421.~ (2) Under the rule that 
a tax-sale purchaser can acquire only 
such title as is in the person assessed 
(see infra § 1829), where a tax title 
was acquired to lands’ assessed 
against the heirs of one claiming un- 
der a patent from the government 
which was never signed, and there- 
fore void, such tax deed was at the 
most but a color of title (Craig-Giles 
Iron Co. v. Epling, 115 S.E. 534, 135 
Va. 74). 

13. Title or rights _acquired by 
purchaser generally see infra §§ 1822- 
1839. 

Title to timber on public land see 
supra § 1801. 

14 See cases infra §§-1809-1814. 

15. Acquisition by purchaser of 
separate interests separately assessed 
generally see infra § 1830. 

16. Timber: 

Liability to taxation see supra § 152. 
Mode of assessing right to cut and 

remove see supra § 777. 

17. Eureka Lumber Co. v. Terrell, 
(Miss.) 48 So. 628. 

Title or rights acquired by pur- 
chaser generally see infra §§ 1822- 
839. : 
; 18. Woosley v. Louisiana Saw Mill 
Co., 186 So. 31, 172 La. 999; Caston 
v. Pine Lumber Co., 69 So. 668, 669, 
110 Miss. 165. 

[a] Owner may remove timber (1) 
(Woosley v. Louisiana Saw Mill Co., 


see Adverse 


lS 1808] d. Trees and Timber’*—(1) In General. 
The right to trees growing on, or timber eut from, 
land sold for delinquent taxes may depend not only 


time as to which such right is to be determined.14 
__ [§ 1809] (2) Mode of Assessment.t® Where both 
the land and the timber are assessed and sold to- 
gether,*® the purchaser may acquire title to the 
timber as well as to the land on which the timber 
is found,'* but, where the land and the timber there- 
on are assessed separately, a purchaser of the land 
sold for taxes does not acquire title to the timber,?8 
particularly where the assessment on the timber 
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such timber has, prior to the sale, been conveyed 


but also on the 


chaser at a tax 


to a third person.?! 

[§ 1811] (4) Surplus Bond. Where the tax sale 
purchaser has no title to land purchased prior to 
the execution of a bond required to be executed as 
a condition of the sale,?* the delinquent owner of 
land is not liable to the purchaser for timber eut 
prior to the execution of such bond.?3 

[§ 1812] (5) Redemption Period.?+ 
period allowed for redemption, ordinarily the pur- 


During the 


sale has no such title to the land 


as will justify him in entering and cutting timber,?° 
and, if he does so, he may be liable in trespass,?° 
or in replevin,?* or in an action for waste;7* but it 


has been held that prior to the expiration of the 


136 Soss31f 1720 La. 999s.. Caston, , v. 
Pine Lumber Co., 69 So. 668, 110 Miss. 
165), (2) within a reasonable time 
(Woosley v. Louisiana Saw Mill Co., 
supra). 2 

19. Woosley v. Louisiana Saw Mill 
Cow 13865S0. 31,172 a.-999; «Caston 
v. Pine Lumber Co., 69 So. 668, 110 
Miss. 165. 

[a] Reason for rule.—Where, at 
the time of the assessment, the two 
estates were in existence, the two es- 
tates continued for the purpose of 
collecting the taxes, under the as- 
sessments made of each, and the pay- 
ment of the taxes on one protected 
the tax debtor as to the estate on 
which the payment was made. Woos- 
ley v. Louisiana Saw Mill Co., 136 So. 
S882) 027245 Lae 199.9. 

20. Title acquired generally as de- 
pendent on nature of sale of land for 
taxes see infra § 1825. 

21. Smith v. Alexander & Bland, 
148 S.E, 98, 168 Ga. 382. 

[a] Purchasers of timber may re- 
cover damages for timber cut by sub- 
sequent purchasers of land under 
sheriff's sale for taxes. Smith v. 
Alexander & Bland, 148 S.E. 98, 168 
Ga. 382. 

{b] Effect of statute authorizing 
sale of timber to pay taxes on land.— 
The operation of a statute authoriz- 
ing the sale of timber wood or herb- 
age for the payment of delinquent 
taxes on a sale is to separate the tim- 
ber from the land and to pass an ab- 
solute title in the timber to a pur- 
chaser at a tax sale. Morrow v. 
Dows, 28 N.J.Eq- 459. 

22. See supra § 1639. 

23. Woodland Oil Co. v. Lawrence, 
1 Pennyp. (Pa.) 488. 

24. Purchase from state see in- 
fra § 1861. 

25. Kan.—Sullivan v. 29 
Kan, 28. 

Mich.—Broadwell v. Walker, 184 N. 
W. 866, 216 Mich. 210; Huron Land 


Davis, 


Co. v. Robarge, 87 N.W. 1032, 128 
Mich. 686; Busch v. Nester, 28 N.W. 
911, 62 Mich. 381. | 


Miss.—Murphy v. Seward, 40 So. 
790, 145 Miss, 712. 

N.J.—Brewer v. Ireland, 50 A. 437, 
67 N.J.Law 31. 

N.Y.—Millard v. Breckwoldt, 100 
App.Div. 44, 90 N.Y.S. 890. 

Pa.—Shalemiller v. McCarty, 55 Pa. 
186. * 

Vt.—Wing v. Hall, 47 Vt. 182. 

Wis.—Paine v. Libby, 21 Wis. 425. 

[a] Purchaser does not acquire ti- 
tle to timber by cutting it and remov- 
ing it from land in which he is in 
possession. Paine y. Libby, 21 Wis. 


425. 

[b] Accounting to former owner 
prior to redemption.—Under a stat- 
ute giving to the former owner, on his 
paying the delinquent taxes and spec- 
ified charges, a reconveyance of land 
bid in by the state and resold, where 
lands are sold for taxes, and the pur- 
chaser enters, the former owners are 


period of redemption the delinquent owner of land 
cannot maintain replevin for timber cut by a tax- 
sale purchaser in possession during such period,?® 


not, until redemption, entitled to de- 
mand an accounting from such per- 
son for the cutting of timber, the law 
merely giving the owners a right to 
a reconveyance on conditions. Bretz 
pe pe emcoeist 154. N.W. 572, 188 Mich. 

Necessity of redemption or offer to 
redeem in order to restrain purchaser 
from cutting timber see infra text 
and note 30. 

26. Sullivan v. Davis, 29 Kan. 28; 
Murphy v. Seward, 110 So. 790, 145 


Miss. 713; Shalemiller vy. McCarty, 
Hoi Pa. 1863 
[a] Reasons for rule.—(1) “If the 


owner’s title be not divested, the in- 
cidents of title remain, one of which 
is, in the absence of actual posses- 
sion, to draw the possession to the 
title, and to enable the owner, upon 
his constructive possession, to main- 
tain trespass.”  Shalemiller v. Mc- 
Carty, 55 Pa. 186, 188. (2) “This ex- 
ists up to the last moment before the 
two years [period of redemption] 
have closed in.” Shalemiller v.- Mc- 
Carty, supra. (3) “After that, and 
not before, is his title divested, if he 
do not redeem.” Shalemiller v. Me- 
Carty, supra. (4) “Up to that time 
he would not be a trespasser by en- 
tering on the land and cutting timber, 
or doing any other act affecting the 
freehold.” Shalemiller v. McCarty, 

(5) This is by reason of ti- 
Shalemiller v. McCarty, supra. 
(6) “And for the same reason, he 
may bring suit against a trespasser 
on the lands, any time within the two 


years, without redeeming.” Shale- 
miller v. McCarty, supra. 
[b] One who cuts timber under 


void tax title is, of course, a tres- 
passer. Safford v. Basto, 4 Mich. 407. 

27. Broadwell v. Walker, i184 N.W. 
866, 216 Mich. 210 [dist Gustin v.. 
Hitzpatrick, 148 N.W. 742, 182 Mich. 
641]; Huron Land Co. v. Robarge, 87 
N.W. 1032, 128 Mich. 686. 

[a] State’s lien on timber for de- 
linguent taxes does not bar owner’s 
right. Broadwell v. Walker, 184 N. 
W. 866, 216 Mich. 210. 

28. Brewer v. Ireland, 50 A. 437, 67 
N.J.Law 31. 

Cutting of timber as constituting 
Set generally see Waste [40 Cyc 
508]. 

Liability for waste generally to 
land sold for taxes see infra § 1821. 

29. Cromelien v. Brink, 29 Pa. 522: 

{a] Reasons for rule.—(1) Al- 
though the owner’s redemption mon- 
ey be tendered in time, he cannot set 
foot on the land, if the purchaser re- 
ject the offer. Cromelien v. Brink, 29 
Pa. 522. (2) The owner’s remedy is 
ejectment. Cromelien v. Brink, su- 
pra. (8) If profit has been made by 
the purchaser, a claim for mesne 
profits may be employed by the own- 
er to recover such profit. Cromelien 
v. Brink, supra. (4) Until the right 
is thus decided, both the delinquent 
owner and the tax sale purchaser are 
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and that the former owner must first redeem or 
offer to redeem before he restrains the purchaser 
from cutting timber.?® On, the other hand, the tax- 
delinquent owner of land sold for taxes ordinarily 
has the right to cut timber during the period of 
redemption;?1 hence, the purchaser cannot main- 
tain replevin for what timber the owner cuts and 
removes during that period;*? nor may the pur- 
chaser recover a statutory penalty for such timber 
which has been cut by an owner who intends to 
redeem;?? nor may the purchaser restrain the re- 
moval of timber which has been cut by the owner ;** 
nor may the purchaser be absolved from paying for 
timber cut and removed from the premises prior 
to the issuance of the tax deed.*® However, where 
the former owner commences during the period of 
redemption to cut and remove timber from land 
whose chief value lies in timber growing on the 
land, the purchaser may restrain such cutting and 
removal.?® When the time for redemption expires 
and the purchaser obtains his deed, he will take 
title to the timber remaining on the land, and also 
to what has been cut by the owner in the interval 
and not removed;*’ or in default thereof the pur- 
chaser is entitled to the value of such timber;** and, 
while the purchaser may maintain trespass against 
one who, claiming under the former owner, cuts tim- 
ber on the land subsequent to the period of redemp- 
tion and without the land being redeemed,*®® the 
purchaser has no right of action for timber cut and 


removed before the tax sale, by the owner or a 


trespasser.*° 


simply claimants of the land by ad- 
verse titles. Cromelien y. Brink, su- 
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mation of his interest. 
Breckwoldt, supra. 


[§§ 1812-1814 


Postponed period for minors. Under a statute au- 
thorizing minors to redeem land sold for taxes with- 
in a specified time after they come of age, a pur- 
chaser who enters mto possession of such land under 
a tax deed may properly cut timber prior to the 
time such redemption is sought by a minor on his 
coming of age;t! at any rate, under such statute, 
one who claims the land under a void tax title has 
not sufficient interest to enable him to recover from 
a tax-sale purchaser for timber cut prior to the 
period of redemption in claimant, as a minor, but 
subsequent, to the general redemption period and 
to the issuance of a tax deed under which the pur- 
chaser entered into possession.4?, Furthermore such 
claimant is not entitled to recover under a statute 
prohibiting anyone from questioning a tax title with- 
out showing title in himself or the person under 
whom he claims at the time of the tax sale.*? 

[§ 1813] (6) Purchase by One under Duty To 
Pay Taxes. In accordance with the rule that one 
under a duty to pay taxes cannot strengthen his 
title by purchasing at a sale of land for those tax- 
es,‘ one owning land under a deed reserving timber 
rights thereon to another cannot gain title to such 
timber by permitting it to be taxed as part of his 
property and purchasing at a sale purporting to 
be of the land and timber for the entire tax.*® 

[§ 1814] (7) Purchaser from State. A purchaser 
of state tax land has no title to timber cut by him 
prior to his purchase,*® and a purchaser of such 
land will not be lable in replevin to the former 
owner of land bid in by the state for timber cut 


Millard -v. Purchaser’s right to possession 


after issuance of deed see supra § 


pra. 

30. Wright v. Wing, 18 Wis. 45. 

31. Miller v. Breckwoldt, 90 N.Y. 
S. 890, 892, 100 App.Div. 44;  Wood- 
land Oil Co. v. Shoup, 107 Pa. 293; 
Shalemiller v. McCarty, 55 Pa. 94; 
eee v. Johnson, 17 N.W. 246, 58 Wis. 

‘Tt is his right to cut and remove 
timber . . . until the time for re- 
deeming the land has fully expired.” 
Miller v. Breckwoldt, supra. 

Sale of land for taxes as not op- 
erating to divest owner of title see 
supra § 1797. 

s2. Woodland Oil Co. v. 
107 Pa. 293. 

[a] In Wisconsin it was held to be 
an open question whether a tax-title 
claimant who has never acquired the 
actual possession of land can recover 
against the former owner, as dam- 
ages, the highest market value, under 
Rey. St. § 1269, for timber removed 
while in the latter’s possession. 
ee v. Sherry, 11 N.W. 465, 54 Wis. 

14. 

33. Murphy v. Seward, 110 So. 790, 
145 Miss. 713. 

34. Miller v. Breckwoldt, 90 N.Y.S. 
890, 100 App.Div. 44. 

[a] Statute prohibiting despoilins 
of land (1) by an owner or another in 
possession on being notified of the 
purchase of such land at a tax sale is 
not intended to interfere with the 
usual enjoyment or the reasonable 
use of the land. Millard v: Breck- 
woldt, 100 App.Div. 44, 90 N.Y.S. 890. 
(2) Such statute further contemplates 
a fair notice to the owner that his 
land has been sold for taxes and that, 
if he persists in despoiling the land, 
he may be restrained. Millard v. 
Breckwoldt, supra. (3) Therefore, 
the statute has no application to a 
case where neither the owner nor 
persons in possession had notice of 
the sale, and where the purchaser 
waited until the redemption period 
had expired before giving any inti- 


Shoup, 


For later cases, developments and changes in the law see Annotations, same title and section number, 


35. Lacy v. Johnson, 17 N.W. 246, 
58 Wis. 414, 

36. Little Red River Levee Dist. 
v. Thomas, 242 S.W. 552, 154 Ark, 328. 

[a] Reason for rule.—‘The rem- 
edy of the plaintiff at law would be 
inadequate and incomplete and his 
loss would be irreparable.” Little 
Red River Levee Dist. v. Thomas, 242 
S.W. 552, 154 Ark. 328, 333. 

Existence and adequacy of remedy 
at law as determining issuance of 
rieisunie a generally see Injunctions 

87. Nicklase vy. Morrison, 20 S.W. 
414, 56 Ark. 553. 

38. Whitney v. Huntington, 26 N. 
W. 631, 34 Minn. 458. 

[a] Action for conversion.— 
“Where standing trees are removed 
from land between the time of an 
execution sale thereof and the expira- 
tion of the period of redemption, the 
property in them, and the logs into 
which they may have been cut, is. 
after the expiration of the period of 
redemption without redemption, in 
the purchaser at execution sale, and 
he may therefore maintain an action 


for their conversion.” Whitney v. 
Huntington, 26 N.W. 631, 632, 34 
Minn. 458. 

39. Peo. v. Bain, 113 N.Y.S. 27, 60 
Mise. 2 


40. Taylor v. Frederick, 1 McG. 
(La.) 380; Murphy v. Seward, 110 So. 
790, 145 Miss. 718. 

41. Lightle v. Laws, 186 S.W. 73, 
E23) WAwIk. the 

42. Lightle v. Laws, supra. 

[a] Right to redeem as not im- 
plying right to recover.—‘The void 
tax title under which plaintiff and his 
ancestors held title to the land was 
sufficient interest in the land to per- 
mit him to redeem; but it, by no 
means follows that such void tax ti- 
tle was sufficient to enable him to 
recover the value of the timber cut 
and removed from the land.” Lightle 
v. Laws, 186 S.W. 73, 74, 123 Ark. 537. 


1802. 

Right to redeem generally see su- 
pra §§ 1686 et seq. 

43. Lightle v. Laws, 186 S.W. 73, 
123 (Ark. 537. 

[a] Intent and effect of statute.— 
(1) “This statute was passed for the 
protection of parties holding land un- 
der tax titles, and was intended to 
cure defects in such titles as against 
those having no interest in the land 
at the time of the sale.” Rhea v. Mc- 
Williams, 84 S.W. 726, 727, 73 Ark. 
557 [quot Lightle v. Laws, 186 S.W. 
73, 74, 75, 123 Ark. 587]. (2) “But as 
it was passed to strengthen such ti- 
tles, we do not think that it was in- 
tended to apply in cases of conflicting 
tax titles.” Rhea v. McWilliams, su- 
pra [quot Lightle v. Laws, supra]. 
(3) “As to such titles, when both are 
invalid, the position of the defendant 
in possession of the land is superior 
to that of the plaintiff.” Rhea v. Mc- 
Williams, supra [quot Lightle v. 
Laws, supra]. 

44. See infra § 1826. / 

45. Gates v. Lindley, 38 P. 311, 104 
Cal. 451. 

46. Hickey v., Rutledge, 98 N.W. 
974, 186 Mich. 128. 

[a] Title to timber in state.—‘It 
is clear that, when timber is severed 
from land, it becomes personal prop- 
erty, and as between the State, and 
the subsequent purchaser, the title to 
such personal property vests in the 
State.” Hickey v. Rutledge, 98 N.wW. 
974, 186 Mich. 128, 129. 

[b] Seizure of timber by state.— 
Where timber was severed from state 
tax land by one who subsequently 
purchased the land from the state, 
the title to the timber did not pass 
to him, but remained in the state 
which was ‘justified in seizing the 
same. Hickey v. Rutledge, 98 N.W. 
974, 186 Mich. 128. 

Title acquired by purchaser of tax- 
delinquent land from state generally 
see infra § 1861. 


 §§ 1814-1819] 


and removed from the land subsequent to the period 
of redemption, but prior to notice required to be 
given by the purchaser to the former owner before 
the purchaser goes into possession;** nor will the 
purchaser from the state be liable to the former 
owner of the land in trespass for timber eut sub- 
sequent to the expiration of the period of redemp- 
tion,*® although such purchaser may be liable in 
trespass to the state.*9 

[§ 1815] e. Mines and Mineral Rights. A sale of 
land for taxes may earry title to minerals beneath 
the surface “unless the surface and minerals are 
separately assessed,°° but, under a statute requir- 
ing that the surface and the minerals thereunder be 
separately assessed when there has been a. sever- 
anece,°t a sale of land as to which title to the sur- 
face has been severed from title to minerals there- 
under does not convey title to the minerals.°2 Un- 
der constitutional provisions prohibiting the assess- 
ment of mineral rights,°* ownership of such rights 
is not affected by a sale for taxes of the land under 
which they are found;°* but, where minerals may be 
properly assessed and sold for taxes,®> good title 
to such minerals will pass by a sale of such rights 


TAXATION 


[61 @. J.) 1801 


there has been a severance of surface and miner- 
al rights in land and there is a failure to assess the 
rights separately as required by law,*” title of the 
surface owner against whom the sale proceedings 
have been made may pass by the sale of the land 
for taxes,°* although the mineral rights remain un- 
affected.>® 

[§ 1816] f. Crops. Crops on land sold for taxes 
have been held to pass to the purchaser of such 
land at the tax sale.°° But a purchaser who enters 
into possession of land illegally sold for taxes and 
converts growing crops which are practically ma- 
ture at the time of the purchaser’s entry is liable 
to the owner of the land for the value of such 
erops.°! 

[§ 1817] g. Water Rights. Irrigation rights of 
a delinquent taxpayer may pass by a sale of land 
for taxes.°? 

[§ 1818] h. Corporation Rights. The rights of a 
corporation with reference to particular land may 
pass in a sale of such land for taxes.°* 

[§ 1819] i. Rents and Profits—(1) In General. 
During the period allowed for redemption the ,pur- 
chaser of land at a tax sale may have no right to 


and deed thereunder.®® 


47. Gustin v. Fitzpatrick, 148 N.W. 
742, 182-Mich. 640. 

[a] Beason for rule.—‘After a 
valid sale for ‘taxes, and after the 
period of redemption has expired, the 
state possesses the absolute title to 
the land, and the only interest 
which the landowner has is the privi- 
lege of securing a reconveyance upon 
a sale of the land by the state.” Gus- 
tin v. Fitzpatrick, 148 N.W. 742, 182 
Mich. 640. 

48. White v. Dunsmore, 133 N.W. 
523, 167 Mich. 542. 

[a] Under statute forbidding tax- 
sale purchaser from entering into 
possession of the land *purchased un- 
til a specified time after giving no- 
tice ‘to the parties in interest or ac- 
quiring title, a purchaser who enters 
and cuts timber without complying 
with the statute is a_ trespasser. 
White v. Dunsmore, 133 N.W. 523, 167 
Mich. 542. : 

[b] Who may sue.—(1) Under a 
statute making every person cutting 
down and carrying off any trees or 
timber on the land of any other per- 
son liable to the owner of the land in 
treble damages in an action for tres- 
pass, the original owner of land sold 
to the state for taxes, and by it re- 
sold after the time for redemption 
had expired, before securing a recon- 
veyance of the land, could not sue in 
trespass for cutting timber thereon. 
White v. Dunsmore, 133 N.W. 523, 167 
Mich. 542. (2) But, after the expira- 
tion of the time for redemption of 
lands sold to the state and before re- 
sale, the state may sue the tax-sale 
purchaser for trespass by cutting tim- 
ber on the land. White v. Dunsmore, 
supra. 

[c] . Right of parties who have 
purchased timber cut from a tax de- 
linquent’s lands which had been pur- 
chased from the state cannot be liti- 
gated in a proceeding by the original 
owner to set aside the tax sale and 
deed issued thereon. Cook vy. Hall, 82 
N.W. 59, 123 Mich. 378. 

[d] Title necessary to maintain tro- 
ver.— Where plaintiff in trover for logs 
eut from land of a tax delinquent, 
which had been purchased from the 
state, claims under the tax title, de- 
fendant will not be precluded from at- 
tacking the validity of such title by a 
subsequently enacted statute requir- 
ing that persons attacking the state 
tax deed shall prove that either he or 
the person under whom he claimed 
had title at the time of sale. Seymour 
y, Peters, 35 N.W. 62, 67 Mich, 415. 


On the other hand, where 


Title or estate acquired by pur- 
chaser from state see infra § 1861. 

Title necessary to maintain suit to 
impeach or vacate tax titles generally 
see infra §§ 1985-1986, 1989-1992. 

49. See cases supra note 48. 

50.. Hutchinson v. Kline, 49 A. 312, 
199 Pa. 564; Wellman y. Hoge, 66 S. 
E. 357, 66 W.Va. 234; Peterson v. 
Hall,-505S: B.- 6038f5 7-WeViaw 535. 

[a] Severance of surface rights 
and minerals.—Where the surface of 
land is owned by one person and the 
oil in place by another, a sale for 
taxes in the name of the owner of the 
surface will pass also the oil owned 
by the other person, where his estate 
has not beén charged on the tax 
books. Peterson y. Hall, 50 S.E. 603, 
5 AW Via.) en: 

51. Mode of assessing mines and 
minerals see supra § 777. 

52. Miller v. Estabrook, 273 F. 143. 

53. Liability of mines and miner- 
als to taxation see supra §§ 136-140. 

Mode of assessing mines and min- 
eral rights see supra § 777. 

54. Bodcaw Lumber Co. of Loui- 
siana v. Cox, 106 So. 313, 159 La. 810. 

55. See supra §§ 777, 1533. 

56. Wilson v. A. Cook Sons Co., 148 
A. 63, 298 Pa. 85. 

[a] “Minerals” as including oil 
and gas.—Assessment and sale of 
“mineral” estate for unpaid taxes 
may pass good title to oil and gas. 
Wilson v. A. Cook Sons Co., 148 A. 638, 
298 Pa... 85. 

Oil and gas as constituting min- 
erals see Mines and Minerals § 12. 

57. Mode of assessing mines and 
mineral rights see supra § 777. 

58. Campbell v. Barry, 187 N.W. 
967, 152 Minn. 13; Northern Coal & 
Iron Co. v. Burr, 42 Pa.Super. 638. 

{a] ‘hus, where surface and min- 
eral rights of land were separated by 
reservation in a conveyance to de- 
fendant owning the surface, and they 
were not separated in the assessment, 
and the taxes went to judgment 
against the land by government de- 
scription, without exception of the 
minerals, the tax judgment subjected 
the surface ownership to the taxes, 
and, if subsequent proceedings were 
valid, title passed from him to the tax 


purchaser. Campbell v. Barry, 187 
N.W. 967, 152 Minn. 13. 
59. Campbell v. Barry, supra; 


Northern Coal & Iron Co. v. Burr, 42 
Pa.Super. 638. } 

[a] Assessment showing on face 
surface alone assessed.—(1) Where a 
tax assessment shows on its face that 


receive the rents and profits of the estate, unless 


the assessment is only of the surface 
and not of the coal beneath, a sale for 
the nonpayment of the taxes assessed 
against the surface will not convey 
to the purchaser any interest in the 
underlying coal. Northern Coal & 
Iron Co. vy. Burr, 42 Pa.Super. 638. 
(2) Thus, where there were two tax 
assessments for the same year on the 
same tract of seated land as follows: 
“Owner unknown; Jesse Shove tract; 
surface only; 404 acres at $5.00 per 
acre, $2020.00. (Coal rights re- 
served to Northern Coal & Iron Co.) 
Total $2020.00.” ‘Northern Coal & 
Iron Co.; coal rights only: number 
of acres 404 valuation $10.00 per 
acre; total valuation $4040.00; sur- 
face not included, only coal reserva- 
tion; no coal; total $4040.00,” it was 
held that a sale for nonpayment of 
taxes assessed against the surface 
conveyed to the purchaser no rights 
to the underlying coal. Northern 
Coal & Iron Co. v. Burr, supra. 

60. Shewchuk v. Seafred, (Man.) 
[1927] 3 Dom.L.R. 280. 

61. Carter v. Shawler, 43 S.W.(2d) 
343, 241 Ky. 78. 

[a] Care and expenses incurred by 
purchaser on land.— Wrongful posses- 
sor, sued for reasonable rent and con- 
version of crops, was properly refused * 
allowance for care of, and expenses 
incurred on, land during wrongful 
possession. Carter v. Shawler, 43 S. 
W.(2da) 343, 241 Ky. 78. 

62. Bennett v. Twin Falls North 
Side Land & Water Co., 150 P. 336, 27 
Idaho 648. 

[a] Thus a tax-sale purchaser has 
been held to be subrogated to all the 
rights of the entryman as to a water 
right, and to procure title thereto by 
duly making the payments provided 
for by the water contract. Bennett v. 
Twin Falls North Side Land & Water 
Co., 150 P. 336, 27 Idaho 643. 

Irrigation water rights generally 
see Waters and Watercourses (40 
Cye 811]. 

Title free from irrigation assess- 
ment liens see infra § 1839. 

63. Usher v. Henkel, 271 P. 494, 205 
Cal. 413. 

[a] Thus, where a delinquent cor- 
poration’s rights were suspended un- 
der a statute suspending all corporate 
powers, rights, and privileges on its 
failure to pay certain taxes, the rights 
of such corporation with reference to 
particular land may pass when re- 
vived to one who purchases such land 
on a sale for delinquent taxes. Usher 
vy. Henkel, 271 P. 494, 205 Cal. 413. 
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such a right is given by statute,*4 and, if he has 
been in possession during this period, the owner, on 
redeeming, may be entitled to an accounting for 
the rental value of the premises exclusive of im- 
provements made by the tax purchaser.*° <A tax 
purchaser is not accountable for rents and profits 
where he does not take possession,®® or after his 
title becomes absolute on the expiration of the pe- 
riod of redemption,®? or where the premises had 
no rentai value until improved by him;** nor can he 
be held liable for the rents and profits at the in- 
stance of a mortgagee of the premises, in a suit 
for foreclosure, at least in the absence of a demand 
therefor in the complaint;*® nor is he accountable to 
a junior lienholder unless he had actual possession 
or actually received rents.*° 

On cancellation of invalid tax sale the purchaser 
is chargeable with the net profits received from the 
land.71 : ’ 

[§ 1820] (2) Statutory Provisions. Under some 
statutory provisions the purchaser may be exempt 
from any liability to account for rents or profits 
on redemption.72, Under other appropriate statu- 
tory provisions, the purchaser may be entitled to 

64. Mayo v. Woods, 81 Cal. 269. 


[a] 
-session to the holder of a tax certifi- 


the rents and profits. Ethel v. Batch- 
elder, 90 Ind. 520. p 
[b] Sand.—In an action by one 


TAX ATION 


sale purchasers lawfully in possession 
If statute gives right of pos-| from liability to account for rents and 
profits on redemption] appeared as 
eate, this carries with it the right to| part of the same statutory system. 
Code 1886, § 613.” ° 
108 So. 534, 535, 214 Ala. 591. 
is intended to protect the purchaser 


Abates v. Timbes, 


[$§ 1819-1820 


rents prior to an offer to redeem but not after- ° 
ward.7? Under appropriate statutory provisions the 
tax-sale purchaser is not liable for rent or anything 
else in holding possession of the premises until the 
full amount of the taxes, interest and penalties ex- 
pended by him is repaid."* Under provisions giving 
the purchaser the right to rents and .profits at a - 
specified time after the date of his certificate, he 
may be required to take certain steps to eut off the 
right of redemption before he shall be entitled to 
such rents and profits.7° While under, appropriate 
statutory provisions it has been held that a tax pur- 
chaser in possession, after recording his certificate 
of sale, is entitled to the rents and profits of the 
land up to the time of redemption,’® without being 
required to account to the owner on redemption,** 
nevertheless, under a statute authorizing the pur- 
chaser to take possession,*® and entitling him to the 
rents and profits of the land purchased from the 
time of recording his certificate to \redemption, the 
mere recording of the certificate of sale alone is 
not sufficient to entitle the purchaser to the rents 
and profits,7® but he must also assert his right to 
possession. ®° 
Johnson vy. Lindermann, 210 N, 
W. 1, 54 N.D. 524. 

Baldauf v. Mann, 92 A. 276, 86 
N.J.Law 460; Anson v. Elwood, 68 A. 
784, 76 N.J.Law 56. 


[a] Purchaser not mortgagee in 
possession.—Anson y. Elwood, 68 A. 


(2): Tht 


claiming under a tax title to recover 
for the value of sand removed from 
land sold for delinquent taxes, defend- 
ant, claiming title to the land by ac- 
cretion, may properly. attack plain- 
tiff’s title under a statute forbidding 
such attack unless he proves title at 
the time of sale either in himself or 
in one under whom he claims. Cobb 
v. Griffith, etc., Sand, etc., Co., 12 Mo. 
App. 130. 

Right to possession see supra §§ 
1802-1807. : 

‘Title necessary to maintain suit to 
impeach or vacate tax title generally 
See infra §§ 1985-1986, 1989-1992. 

65. Elliott v. Parker, 32 N.W. 494, 
72 Iowa 746; Hodgson v. State Fi- 
nance Co., 122 N.W. 336, 19 N.D. 139. 

[a] One in possession under an 
invalid tax deed.—One in possession 
under a tax deed later declared in- 
valid is liable to the owner of the 
property for rents accrued during the 
pendency of proceedings brought by 
the tax-deed holder to quiet his title, 
. and cannot recover such rents from a 
third party who had collected them. 
Will v. Ritchie, 60 P. 734, 61 Kan. 715. 

66. Columbia Bank v. Jones, (N.J. 
Ch.) 17 A. 808. 

67. Beckham v. Lindsey, 95 S.E. 
745, 22 Ga.App. 174. 

[a] Purchaser as tenant.—A ‘pur- 
chaser under a tax deed, in possession 
as tenant when his title became ab- 
solute on expiration of the redemption 
period, was not liable for rent from 
that date. Beckham y. Lindsey, 95 S. 
E. 745, 22 Ga.App. 174. ’ 

68. Boatmen’s Sav. Bank vy. Grewe, 
14 S.W. 708, 101 Mo. 625. 

69. Cooke vy. Pennington, 15 S.C. 
185. 
70. Barton v. McWhinney, 85 Ind. 
481. 

71. Johnson v. Canty, 123 P. 268, 
162 Cal. 391. 

Scope and extent of relief in actions 
concerning tax titles generally see in- 
fra §§ 2062, 2068. 

72. See statutory provisions. 

[a] In Alabama (1) “by statute of 
February 17, 1885 (Code of 1886, § 
599 [Code of 1923 § 3099]), the pur- 
chaser is entitled to, and may sue for, 
possession six months after the tax 
sale. Section 3119 [exempting tax- 


For later cases, developments and changes in the law see Annotations, same title and section nu 


at a valid tax sale, who has lawfully 
obtained possession before acquiring 
the legal title, from liability to ac- 
count for rents upon redemption.” 
Abates v. Timbes, supra. (3) “It 
confers no right of entry upon a 
claimant under a void tax sale as 
against the lawful owner.” Abates v. 
Timbes, supra. (4) “Nor does it 
relieve him of damages for detention, 
whether holding under a void cer- 
tificate of purchase or’ a void tax 
deed.” Abates v. Timbes, supra. 

[b] In the Philippines, under a 
general provision that the possessor 
of property in good faith is entitled 
to the profits thereof until his posses- 
sion is legally interrupted, a tax- 
sale purchaser in possession under an 
irregular sale is not accountable to 
the owner of the land until the pur- 
chaser is informed of the vice in title 
by the owner bringing an action. 
Valencia v. Jimenez, 11 Philippine 492. 

73. See statutory provisions. 

[a] “Up to that time, no rents are 
due from the purchaser, while all 
moneys paid out for taxes and the 
value of all the improvements are 
due to him.” Hisey v. Sloan, 22 S.W. 
(2d) 1005, 1007, 180 Ark. 797. 

[b] After offer to redeem.—“‘Im- 
provements made after an offer to re- 
deem and taxes paid afterwards, ex- 
cept by-econtract, are not charges 
against the owner or on the land, and 
the purchaser in possession is bound 
for rents accruing after that date.” 
Hisey v. Sloan, 22 S.W.(2d) 1005, 1007, 
180 Ark. 797. 

[c] Redemption by minor.—(1) 
Under a statute allowing minors to 
redeem until a specified time after 
their majority (see supra § 1704) the 
purchaser is entitled to the rents and 
profits until the minors offer to re- 
deem. MHisey v. Sloan, 22 S.W.(2d) 
1005, 180 Ark. 797, (2) ‘Without re- 
deeming, the minors hold no present 


interest and can only assert a right 


to the rents after they have offered 
to redeem.” Hisey v. Sloan, 22 S.Ww. 
(2d) 1005, 1007, 180 Ark. 797. 

74. 

{a] Rents cannot be set off against 
the taxes in an action by the tax-sale 
purchaser against a tenant for rents. 
Hoffmire v. Rice, 22 Kan. 749, 


Hoffmire v. Rice, 22 Kan. 749.-: 


784, 76 N.J.Law 56. 

[b] Redemption as not affecting 
rights of purchaser.—Redemption of 
land sold for taxes does not cancel the 
sale ab initio, so as to prevent the 
purchaser from recovering rents ac- 
eruing between the date of the sale 
and redemption. Baldauf v. Mann, 
92 A. 276, 86 N.J.Law 460; Anson vy. 
Elwood, 68 A. 784, 76 N.J.Law 56. 

[ec] Notice.—(1) No formal notice 
to the owner of the land need be given 
by the purchaser as a condition to his 
right to the rents. Baldauf v. Mann, 
92 A. 276, 86 N.J.Law 460. (2) ‘The 
owner would seem to be charged with 
notice that he owes his taxes, and 
with notice of sale if they are unpaid, 
and by virtue of the recording acts 
he would seem to be also charged with 
notice of the record of the certificate 
of sale. . . and the resulting 
right of the purchaser thereunder to 
the rents.” Baldauf vy. Mann, 92 A. 
276, 277, 86 N.J.Law 460. (3) In any 
event, actual notice of the sale by a 
letter from the purchaser to the ten- 
ant in possession brought home to the 
owner is sufficient notice, to entitle 
the purchaser to the rents. Baldauf 
v. Mann, supra. (4) Notice required 
to be given by a purchaser at a tax 
sale to cut off the fee by limiting 
the redemption period has nothing to 
do with the purchaser’s right to rents 
under provisions conferring such 
right. Baldauf vy. Mann, supra. (5) 
That a notice given by a tax sale pur- 
chaser to the tenant in possession of 
the premises was insufficient did not 
affect the liability of the owner to the 
tax sale purchaser for rents collected 
after the sale and before redemption. 
Baldauf v. Mann, supra. 

Purchaser as mortgagee in posses- 
sion see infra note 80. 

77. Anson v. Elwood, 68 A. 784, 76 
N.J.Law 56. 

78. Right to possession of land 
purchased see supra §§ 1802-1807. "e 

79. Van Horn v. Huegel, 139 A. 28, 
104 N.J.Law 106; Merchants’ & Trad- 
ers’ Realty Co. v. Stern, 140 A. 390, 
102 N.J.Eq. 290 [aff 188 A. 697, 101 
N.J.Hq. 629]. : . 

80. Van Horn y. Huegel, 139 A. 28, 
104 N.J.Law 106; Merchants’ & Trad- 
ers’ Realty Co. v. Stern, 140 A. 390, 


mber,. 


~ §§ 1821-1829] 


[§ 1821] j. Waste.§1 Before the execution of the 
_ tax deed the purchaser at tax sale has no such title 
as will protect him in committing waste upon the 
premises ;** but on the other hand he may have 


appropriate remedies to restrain 


of waste endangering his security,’? or he may re- 
cover damages for waste which has been committed 
while the former owner was in wrongful possession 


of the land.84 


[§ 1822] 4. Title or Estate Acquired’*—a, In 
General. The quantum of the title, interest, or es- 


102 N.J.Eq. 290 [aff 138 A. 697, 101 
N.J.Eq. 629]. 

[a] ‘The intent of the statute was 
to enable the purchaser of the tax ti- 
tle, upon recording his certificate to 
acquire the right of a mortgagee in 
possession.” Van Horn v. Huegel, 139 
A. 28, 29, 104 N.J.Law 106. To same 
effect Merchants’ & Traders’ Realty 
Co. v. Stexn, 138 A.-697, 699, 101 N.J. 
pak 629 [aff 140 A. 390, 102 N.J.Eq. 


]. 

‘[b] Necessity and manner of tak- 
ing’ possession as condition to col- 
lection of rent.—(1) “He may be con- 
tent with the fact that he is entitled 
to possession at any time, but this 
alone does not give the purchaser a 
right to the rents until he asserts 
that right in some form; a right to 
the possession of the premises is giv- 
en by the statute.” Van Horn y. 
Huegel, 139 A. 28, 29, 104 N.J.Law 106. 
(2) “In the case of an apartment 
house . this can be easily done 
by asserting a right to the possession 
on the premises and giving the ten- 
ants notice of that fact, with a state- 
ment that he has bought the property 
at a tax sale and recorded the certifi- 
cate in compliance with the statute 
and that he demands the rents of the 
premises, thus laying the foundation 
for a right to recover the rents in an 
appropriate action under the statute.” 
Van Horn v. Huegel, supra. 

Right of mortgagee in possession 
of property generally to rents and 
profits see Mortgages § 606. 

81. Waste generally see Waste [40 
Cyc 496]. : 

Liability of tax purchaser for waste 
in cutting timber see supra § 1812. 

. 82. Douglass v. Dickson, 1 P. 541, 
31 Kan. 310; Wing v. Hall, 47 Vt. 182. 

[a] 
waste.—‘‘It is true, the Act of 13th 
June, 1883, P. L. 89, gives the pur- 
chaser of unseated lands at a tax sale 
a writ of estrepement against the 
owner or person acting under him, to 
stay waste prior to a redemption of 
the land. This Act, however, does 
not give the purchaser a right to com- 
mit waste. It merely restrains the 
owner for the time being.” Woodland 
Oil Co. v. Shoup, 107 Pa. 293, 296. 

83. Millard v. Breckwoldt, 90 N.Y. 
S. 890, 100 App.Div. 44; Lander v. 
Hall, 34 N.W. 80, 69 Wis. 326. 

84. Gallaher v. Head, 79 N.W. 387, 
108 Iowa 588. 

[a]. Evidence.—Where land _ has 
been occupied by tenants of the form- 
ér owner under his pretended right 
to the possession of the land which he 
in fact wrongfully withheld from the 
tax purchaser, evidence of waste by 
such tenants is admissible in the pur- 
chaser’s action for waste against the 
former owner. Gallaher v. Head, 79 
N.W. 387, 108 lowa 588. 

_ Admissibility of evidence in actions 
involving tax titles generally see infra 
§ 2055. 

85. Cross references: ae¥ieuh 
Conditions precedent to acquisition of 

title: 

Execution of surplus bond see supra 

1639. 
mepineeor of period of redemption 
see supra § 1800. 
Payment of price bid see supra § 
1636 


Tax deed see infra § 1864. 


Statute permitting stay of ‘Ky. 356: 


“ 
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the commission 
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tate acquired by a purchaser at tax sale—whether 
it shall be an estate in fee, for life, or for a term 
of years, and whether subject to, or free from, ex- 
isting liens and encumbrances—rests wholly in the 
legislative discretion,®* and such title cannot exceed 
that authorized by such statute.87 
ever, on a valid sale of land completed by a tax deed 
or after a failure to redeem the land from the sale 


Usually, how- 


within the period prescribed, nothing less than a 


Effect of sale as transfer of title see 

supra § 1797. 

Particular property and_ interests 
passing see supra §§ 1800-1821. 
Title acquired by purchaser from 

state see infra § 1861. 

86. Harney vy. Quaglino, 1 la.A. 
(Orleans) 230; Terrel v. Wheeler, 25 
N.E. 329, 123 N.Y. 76; Baldwin v. 
Frisbie, 270 P. 1025, 149 Wash. 294 
{fol Fields v. Porter, 270 P. 1027, 149 
Wash. 700]. 

[a] Absolute title or life estate.— 
It was a matter of legislative discre- 
tion whether the purchaser at a tax 
sale should have an absolute title or a 
life estate. Terrel v. Wheeler, 25 N. 
H. 329, 123: Ney. 76. 

[b] Seizin.—Where one purchases 
a tract of marsh and unoccupied land 
at a valid tax sale, he thereby ac- 
quires seizin, and until disseized a 
writ of entry will lie against him at 
the suit of a mortgagee of a former 
owner of the land, who has purchased 
the land on foreclosure. of the mort- 


gage. Perry v. Lancy, 60 N.E. 472, 179 
Mass. 183. 
87. Baldwin v.-Frisbie, 270 P. 1025, 


149 Wash. 294 [foll Fields v. Porter, 
270 P. 1027, 149 Wash, 700]. 

88. U.S.—People of Porto Rico v. 
Livingston, 47. F.(2d) 712 [cert den 
52, S.€t..23 1: 

Ala.—Jones v. Randle, 68 Ala. 258. 

Ga.—Verdery v. Datterer, 69 Ga. 
194; Beckham v. Lindsey, 95 S.E. 745, 
22 Ga.App. 174. 

Ill.—Waitynek v. Franken, 133 N. 
E. 235, 300 Ill. 418. 

Ind.—Ellison v. Branstrattor, 88 N. 
E. 963, 89 N.E. 518, 45 Ind.App. 307. 

Iowa.—Luecas v. Purdy, 120 N.W. 
enh 142 Iowa 359, 24 L.R.A.N.S. 
1 js 

Ky.—Hall vy. Hall, 192 S.W. 76, 174 
Anderson y. Daugherty, 183 
S.W. 545, 169 Ky. 308. 

La.—Flower v. Beasley, 28 So. 322, 
52 La.Ann. 2054. 

Mass.—Davis v. Allen, 113 N.H. 364, 
224 Mass. 551; Glazier v. Everett, 112 
N.E. 1009, 224 Mass. 184; Butler v. 
Stark, 29> N.Pi 213, 139% Mass., 49); 
Langley v. Chapin, 134 Mass. 82. 

Mich.—Toolan y. Longyear, 107 N. 
W. 699, 144 Mich. 55, 121 Am.S.R. 603 
[aff 28 S.Ct. 506, 209 U.S. 414, 52 L. 
Ed. 859]. 

N.H.—Smith v. Messer, 17 N.H. 420. 

N.J.—Wood v. Buena Vista Town- 
ship, 69 A. 205, 76 N.J.Law 159. 

N.Y.—Terrel v. Wheeler, 25 N.E. 
329, 123 N.Y. 76; Roseth Realty Co. v. 
Brighton & Bensonhurst Electric R. 
Co., 240 N.Y.S. 8, 228 App.Div. 390 
[motion gr 173 N.E. 841, 254 N.Y. 505]. 

Okl.—Price v. Salisbury, 138 P. 
1024, 41 Okl. 416, L.R.A.1917D 520. 

vt.—Brown y. Austin, 41 Vt. 262. 

Wash.—Northern Pac. Ry. Co. v. 
Smith, 122 P. 1057, 68 Wash. 269; 
Hanson v. Carr, 118 P. 927, 66 Wash. 
81 


Wis.—Cole -v. Van Ostrand, 110 N. 
W. 884, 131, Wis. 454. 

Ont.—Soper v. City of Windsor, 32 
Ont.L. 352. 

[a] Subject only to right of re- 
demption.—‘‘A purchaser at a tax sale 
gets title subject only to the right 
of redemption; and if the property be 
not redeemed within the time pre- 
seribed by law, his title becomes as 
absolute as a grant from the state 
could make it.” Beckham v. Lindsey, 


title in fee simple is created,** although under ap- 
propriate statutes the purchaser may acquire merely 


95 S.E. 745, 22 Ga.App. 174._ To same 
effect Davis v. Allen, 113 N.E. 364, 224 
Mass. 551. 

{b] Good and legal title.—The ef- 
fect of a statute vesting a fee simple 
in purchasers. of land sold for taxes 
is to vest in such purchasers a good 
and legal title on their compliance 
with the provisions of the statute. 
Ryan y. Bruhin, 88 Pa.Super. 61. 

[c] Title good against world.— 
One who holds a tax deed as the re- 
Sult of a valid tax sale obtains there- 
by a good title as against all the 
world, except one to whom the pur- 
chaser owed the duty to pay the tax, 
or one in such relation to the pur- 
chaser, or to the lands, or to both, as 
that the divesting of his title or in- 
terest and the vesting of the whole 
title in the purchaser by means of the 
tax sale would amount to an abuse or 
violation of a fiduciary relation or 
other breach of good faith. Olmstead 
v. State, 207 N.Y.S. 635, 124 Misc. 684. 

{d] “Complete,” “absolute,” “full,” 
and “perfect” title-—(1) The title ac- 
quired by a tax sale purchaser has 
also been characterized as a complete 
(Hefner v. Northwestern Mutual Life 
Insurance Co., 8 S.Ct. 337, 123 U.S. 747, 
31 L.Ed. 309; Osceola Land Co. v. Chi- 
cago Mill, ete., Co., 103 S.W. 609, 84 
Ark.-1; Frederick v. Goodbee, 45 So. 
606, 120 La. 783; Cole v. Van Ostrand, 
110 N.W. 884, 131 Wis. 454), (2) abso- 
lute (Terrel v. Wheeler, 25 N.E. 329, 
123 N.Y. 76; Roseth Realty Co. v. 
Brighton vy. Bensonhurst Electric R. 
Co., 240 N.Y.S. 8, 228 App.Div. 390; 
Kunes v. McCloskey, 9 A. 83, 115 Pa. 
461), (3) full and perfect (Biscoe vy. 
Coulter, 18 Ark. 423), (4) and a per-' 
fect (Atkins v. Hinman, 7 Ill. 449; 
Kahle v. Nisley, 78 N.E. 526, 74 Ohio 
St. 328) title. 

[e] Under statute authorizing con- 
veyance of right, title, and interest 
of state and county.—(1) ‘In pro- 
viding that ‘the right, title, interest 
and claim of the State and county’ 
should pass under the deed, the de- 
sign evidently was to effect a com- 
plete transfer of the fee.’’ Lucas v. 
Purdy, 120 N.W. 10638, 142 Iowa 359, 
368, 24 LR.A.N.Sy 1294. ~1(2)> “Lhis 
was a necessary consequence of the 
foreclosure of a lien existing against 
all persons and the logical construc- 


tion of these statutes.” Lucas v. 
Purdy, supra. (3) “Such is the 
purport of . . decisions . 


declaring that the tax title is not de- 
rivative but original, is not limited in 
passing the title of him in whose 
name the land is taxed, but divests all 
interests in the land and vests in the 
grantee an independent and _ para- 
mount title.’ Lueas v. Purdy, supra. 

{{] Title not subject to lapse.— 
“If the tax sale was valid it passed 
the fee to the land and creates a title 
no more subject to lapse than is a 
title acquired by other valid convey- 


ances.” Northern Pac. Ry. Co. v. 
Smith, 122 P. 1057, 1059, 68 Wash. 269. 
le] Notwithstanding derivative 


nature of tax title (1) under some 
statutes (see infral §§ 1828-1830), 
(2) under provisions that the ‘fee’ 
shall pass the purchaser takes per- 
fect title when all the owners of the 
land have been properly made parties 
to the proceedings for sale of tax de- 
linguent lands (Blevins v. Smith, 16 
S.W. 218, 104 Mo. 583, 13 L.R.A. 441). 
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an estate for a term of years.®® 


Illegal sale. Where land is illegally sold, the pur- 
chaser will not acquire any title to the land.°° 
A purchaser can 
gain no advantage from a failure to record instru- 
ments which cannot affect his title or interest.°* 

[§ 1823] b. Legal or Equitable Title.°? Although 
it has been held that, on a failure to redeem after 
a regular sale of lands for taxes, the purchaser ac- 
quires the whole legal and equitable title to the 
land,*? it has also been held that the title created 
by a tax sale is a legal title,°4 and, when not good 
at law,®® a court of chancery has no power to aid 
the purchaser in completing his title.°® 
it has been held that the interest acquired by the 
purchaser while he holds a tax-sale certificate is 
Under a statute declaring 


Failure to record instruments. 


an equitable interest.®? 


[h] Effect of statute purporting to 
convey fee.—(1) A statute declaring 
that there shall vest in the grantee of 
a tax title an absolute estate in fee 
simple defines the quality of the es- 
tate acquired (Indianapolis v. City 
Bond Co., 84 N.E. 20, 42 Ind.App. 470), 
(2) rather than releases such estate 
from valid encumbrances (see infra § 
1831). 

[i] Merger.—(1) Where the pur- 
chaser at a tax sale acquires the in- 
terest of the record owner of. the land 
purchased, the tax title may merge 
in the title acquired from the former 
owner. Boucher v. Trembley, 103 N. 
W. 819, 140 Mich; 352. .(2) But no 
merger of a tax title with a title sub- 
sequently acquired by quitclaim deed 
takes place where there was no inten- 
tion to effect a merger. Hanby v. 
Snyder, (Iowa) 237 N.W. 339; Car- 
son v. Fulbright, 103 P. 139, 80 Kan. 
624; Sanford v. Scott, 181 N.W. 148, 
105 Neb. 479. 

Cross references: 

Loss of title by failure to take pos- 
session or by adverse possession 
see supra §§ 1806, 1807. 

Title of purchaser as new title see 
infra § 1828. 

Time for redemption see supra §&§ 
1700-1706. 

89. Pratt v. Roseland R. Co., 24 A. 
Base. 50 N.J.Eq. 150. See also infra 

90. See supra § 1797. 

91. Gibson y. Uppenkamp, 
781, 83 Kan. 74. 

[a] Reason for rnle.—‘‘The records 
in the register’s office are for the 
benefit of those whose interests may 
be affected thereby.” Gibson v. Up- 
penkamp, 109 P. 781, 83 Kan. 74, 79. 

Fee simple title acquired by state 
as purchaser see infra § 1827. 

‘92. Acquired in purchase of land 
by state see infra § 1827. 

93. Atkins v. Hinman, 7 Ill. 437; 
Lucas v. Purdy, 120 N.W. 1063, 143 
Iowa 359, 24 L.R.A.N.S. 1294 
Efe Gwynne v. Niswanger, 20 Ohio 
[a] Operation of law.—Under a 
statute declaring that a tax deed vest- 
ed “in the purchaser all the right, 
title, interest and estate of the former 
owner” by operation of law, such pur- 
chaser became invested with the legal 
title of the former owner as ef- 
fectually as though he conveyed such 
title by deed. Byington vy. Stone, 1 N. 
W. 647, 51 Iowa 317. 

95. Gwynne v. Niswanger, 20 Ohio 


109 P. 


96. Gwynne v. Niswanger, supra. 
97. Wager v. Pugh, 253 P. 41, 123 
Okl. 207. 
Tax-sale certificate as evidence of 
equitable title see supra § 1657. 
eee Rennick v. Wallace, 8 Ohio 
99. Ind.—State v. Casteel, 11 N.E. 
219, 110 Ind. 174. 


TAXATION 


[§§ 1822-1824 


that the tax deed “shall convey to the purchaser 


chaser. °?§ 


However, 


vey;* and, 


La.—Lindner v. New Orleans, 40 So. 
736, 116 La. 872; Jones v. Police Jury 
of Cameron Parish, 5 La.App. 336. 

Neb.—Martin vy. Kearney County, 87 
N.W. 351, 62 Neb. 538; Adams v. Os- 
good, 60 N.W. 869, 42 Neb. 450. 

N. H.—Stephenson v. Weeks, 22 N.H. 
257; Wilson v. Cochran, 14 N.H. 397. 

Philippine.—Government v. Adri- 
ano, 41 Philippine 112. 

Vt.—Gibson v. Mussey, 11 Vt. 212. 

Va.—Hoge v. Currin, 3 Gratt. (44 
Vary 192. 

1. See statutory provisions. 

[a] In Pennsylvania, under an ‘act 
of 1856, the rule of caveat emptor did 
not apply to purchasers at treasurers’ 
sales in case of double assessment, or 
where the taxes had been paid, or 
where the lands did not lie within the 
county. Bredin vy. Cranberry Tp. 
Road Com’rs, 87 Pa. 441; Siggins v. 
Forest County, 2 Chest.Co. (Pa.) 421. 

2. “Caveat emptor” see 11 C.J. p 
43. 

Doctrine applied to: 

Purchaser of por anat property an tax 

sale see supra § 1376. 

Right of purchaser to JetaWimaanont 

see infra §§ 2066-2075. 

Sale of land for municipal: 
Assessments for public improve- 
ments see Municipal Corporations 
§ 3568. 

Taxes see Municipal Corporations 
§ 4497. 

3 U.S.—Hussman vy. Durham, 17 
S.Ct. 253, 165 U.S. 144, 41 L.Ed. 664; 
Martin v. Barbour, 34 F. 701 [aff 11 
S.Ct. 944, 140 U.S. 634, 35 L.Ed. 546]. 

Cal.—Holland v. Hotchkiss, 123 P. 
258, 162 Cal. 366. 

Colo.—Mitchell v. Minnequa Town 
Co., 92 P. 678, 41 Colo. 367; Larimer 
County v. National State Bank, 19 P. 
537, 11 Colo. 564. 

Ill.—Joliet Stove Works vy. Kiep, 82 
N.EB. 875, 230 111. 550, 12 Ann.Cas. 227 
[aff 132 Tl. App. 457]; Miller v. Cook, 
25, ON. Bes Uo6, Lope bh! 190, 10 L.R.A. 
aoe Wilmerton v. Phillips, TOs. The 


mind —Worley v. Cicero, 11 N.E. 227, 
110 Ind. 208; Logansport v. Humph- 
rey, 84 Ind. ‘467. 

Ilowa.—Hart v. Delphey, 136 N.W. 
702, 157 Iowa 316; Lindsey v. Boone 
County, 60 N.W. 173, 92 Iowa 86. 

Kan.—Sullivan v. Davis, 29 Kan. 
ane Lyon County v. Goddard, 22 Kan. 

La,—Jones vy. Police Jury of Camer- 
on Parish, 5 La.App. 336 [quot Lind- 
aad New Orleans, 40 So. 736, 116 La. 

Me.—Keyes v. State, 117 A. 166, 121 


Me. 306; Arnold v. City of Augusta, 
108 A. 332, 118 Me. 399 
i Md.—Hamilton Vv. Valiant, 30 Md. 


Minn, —F, H. Wellcome Co. 
Marshall County, 219 N.W. 545, 174 
Minn. 431. 

Mont.—Larson v. Peppard, 99 P. 136, 
38 Mont. 128, 129 Am.S.R.-630, 16 Ann. 


[§ 1824] c. Warranty and Caveat Emptor. 
warranty available to a purchaser at a tax sale.® 
In the absence of special legislation to the pan 
ry, a purchaser at a tax sale of land comes within 
the rule of caveat emptor,’ 
ter title to land than the publie can lawfully con- 
if the public has no salable interest 
in land, a purchaser at’an attempted sale of such 
land for taxes taxes nothing,‘ except perhaps color 


all the title either in law or equity which the owner 
had in the land,” the purchaser acquires an equi- 
table title which was in the delinquent at the time 
of sale, and the legal title which he acquires sub- 
sequently with knowledge of the purchaser’s rights 
is held by the former owner as trustee for the pur- 


No 


and eannot take a bet- 


Cas. 800. 

Neb.—Martin v. Kearney County, 
87 N.W. 351, 62 Neb. 538; Norris v. 
Burt County, 76 N.W. 551, 56 Neb. 295; 
phe v. Osgood, 60 N.W. 869, 42 Neb. 

N.H.—Perham v. Haverhill Fibre 
Co., 14 A. 462, 64 N.H. 485. 

N.Y.—May v. Traphagen, 34 N.E. 
1064, 139 N.Y. 478. 

N.D.—Tyler v. Cass County, 48 N. 
W. 232, 1 N.D. 369 [error dism 12 S. 
Ct. 225, 142 U.S. 288, 35 L.Ed. 1016]. 

Or.—Watson vy. Hagen, 133 P. 66, 65 
Or. 569. 

Pa.—Steele v. 

256. 

Philippine.—Philippine Government 
v. Adriano, 41 Philippine 112. 

S.D.—Parrott v. Abernathy, 237 N. 
W. 900; American Investment Co. v. 
prnate County, 59 N.W. 212, 5 S.D. 


Tenn.—Ross v. Mabry, 1 Lea 226. 

Va.—Hoge v. Currin, 3 Gratt. (44 
Va.) 192. 

Wash.—Shelton v. Klickitat Coun- 
ty, 277 P. 839, 152-Wash. 198. 
Ont.—Austin v. Simcoe 
Corp., 22 U.C.Q.B. : 
[a] Otherwise stated.—A purchas- 
er at a tax sale assumes the risks of 
his purchase. State v. Casteel, 11 N. 
E. 219, 110 Ind. 174; Hilgenberg v. 
Marion County, 8 N.E. 294, 107 Ind. 
494; MceWhinney vy. Indianapolis, 98 
Ind. 182; Logansport v. Humphrey, 
84 Ind. 467; Sullivan v. Davis, 29 Kan. 
28; Jones v. Police Jury of Cameron 
Parish, 5 La.App. 336 [quot Lindner 
v. New Orleans, 40 So. 736, 116 La. 
ae Keyes v. State, 117 A. 166, 121 

306; Larson v. Peppard, oS Perso, 
ae “Mont. 128, 129 Am.S.R. 630, 16 
Ann.Cas. 800; Martin v. Kearney 
County, 87 N.W. 351, 62 Neb. 538; 
Perham v. Haverhill Fibre Co., 14 A. 
462, 64 N.H. 485; Government Vv. 
Adriano, 41 Philippine 112; American 
Inv. Co. v. Beadle County, 59 N.W. 
212, 5 S.D. 410; Austin v. Simcoe 
County Corp., 22 U.C.Q.B. (Ont.) 73. 

[b] Reason for rule—He buys 
from one not the owner; he has the 
same means of knowing whether the 
proceedings are valid as the body 
making the sale. Lyon County v. 
Goddard, 22 Kan. 389. 

[c] Caveat emptor does not apply 
as to matters concerning which the 
purchaser might inform himself by in- 
spection, but which inspection he 
foregoes because of representations 
made by the vendor. Alloway v. Mor- 
ris, 18 Man. 363 (listing lands as pat- 
ented when in fact no patent was is- 
sued). 

{[d] Purchaser on resale is within 
the rule of caveat emptor. Minnesota 
Loan, etc., Co. v. noo County, 101 
N.W. 29, 18 S.D. 

4. Miller Vv. Ges 25 N.E. 756, 135 
DAO) SLO aA "292; 
Davis, 39 Kan. 28. 


Spruance, 22 Pa.St. 


County 


For later cases, developments and changes in the law see Annotations, same title and section number, 


Sullivan V.. 


* Corrigan, 


§§ 1824-1826] 


of title.® . 


[§ 1825] d. Execution Sale on Judgment for Tax- 
The title or interest acquired by a purchaser 
on a sale of land for taxes may depend upon wheth- 
er or not the sale is in pursuance of a decree in 
direct proceedings to procure the sale’ or is in exe- 
cution of a judgment for delinquent taxes.® 
the sale of land is made in execution of a judgment 
for taxes the purchaser may take only such title as 
any other execution purchaser would take,® and, 
in accordance with general rules as to execution 
purchasers,!° purchasers at sales made on execution 
in tax suits acquire only the right, 
est of the defendants in the tax suit.1! 


es.® 


5. Miller v. Cook, 25 N.E. 756, 761, 
135 Til.-190, 10 LAR.A. 292. 

“What property rights, if any, 
either legal or equitable, did he get by 
his purchase of the lot for taxes? He 
bought strictly under the operation 
of the rule caveat emptor; and the 
doctrine is that a purchaser at a tax 
sale either gets the land or gets noth- 
ing unless it be mere color of title.” 
Miller vy. Cook, supra. 

Color of title to land sold for de- 
Beeene taxes generally see supra § 
1 mee 

6. Doctrine of bona fide purchasers 
with reference to defects in prior 
proceedings and effect thereof see in- 
fra § 1847. 

Payment of purchase price as condi- 
tion precedent to acquisition of title 
See supra § 1636. 

7. See supra §§ 1552-1579. 

8. See cases infra this section. 
And see infra §§ 1826-1839. 

“Tax sale” properly so-called as dis- 
tinguished from sale of land in execu- 
tion of judgment see supra § 1514. 

Proceedings preliminary to sale of 
land see supra § 1552 et seq. 

9. Wilcox v. Phillips, 169 S.W. 55, 
260 Mo. 664; Rothenberger v. Garrett, 
123 S.W. 574, 224 Mo. 191; Stuart v. 
Ramsey, 95 S.W. 382, 196 Mo. 404; 
Watt v. Donnell, 80 Mo. 195; Vance v. 
78 Mo. 94; Lippincott v. 
Taylor, (Tex.Civ.App.) 135 S.W. 1070. 

[a] “In other words, a tax pur- 
chaser stands in the shoes of any oth- 
er purchaser at sheriffs’ sales. If the 
other purchaser would get title the 
tax purchaser gets one and not other- 
wise.’”? Wilcox v. Phillips, 169 S.W. 
55, 59, 260 Mo. 664. To same effect 
Stuart v. Ramsey, 95 S.W. 382, 385, 
196 Mo. 404; Watt v. Donnell, 80 Mo. 
195, 198; Vance v. Corrigan, 78 Mo. 


, 98. 

[b] lustrations.—(1) Under a 
general execution statute requiring 
that when a sale under execution has 
been made, and the terms complied 
with, the officer shall execute and de- 
liver to the purchaser a conveyance of 
all the right, title, interest, and claim 
which the defendant had in and to the 
property sold, where a judgment for 
taxes was rendered against a purchas- 
er of land subject to a vendor’s lien, 
and the land was sold under such 
judgment, the purchaser at the execu- 
tion sale acquired the vendee’s inter- 
est only. Lippincott v. Taylor, (Tex. 
Civ.App.) 135 S.W. 1070. (2) Hence 
the purchaser under such execution 
acquired a mere equity to obtain title 
by payment of the balance of the pur- 
chase price. Lippincott v. Taylor, 
supra. 

Title of purchasers at execution 
sales generally see Executions §§ 788— 
851. 

10. See Executions §§ 789, 807-815. 

11. Rothenberger v. Garrett, 123 
S.W. 574, 224 Mo. 191. ‘ 

12. Norman’s Land & Mfg. Co. v. 
Hunter, 193 S.W. 19, 270 Mo. 62. 

13. Purchase by cotenant see Ten- 
ancy in Common [388 Cyc 48-53]. 

Right to purchase see supra §§ 
1615-1631. 

14. U.S.—Kirlicks v. Interstate 
Bldg., etce., Assoc., 113 F. 290, 51 C.C. 
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statute authorizing the sale of land in execution of 


Where 


title, and inter- 
Under a 


A. 318. 

Ala.—Winter v. Montgomery, 14 So. 
659, 101 Ala. 649. 

Ark.—Hunt v. Gaines, 33 Ark. 267. 

Cal.—Gates v. Lindley, 38 P.. 311, 
104 Cal 451 «Christy (v. Fisher;--58 
Cal. 256; Reily v. Lancaster, 39 Cal. 
354; Moss v. Shear, 25 Cal. 45. 

Colo.—Newmyer vy. Tax Service Cor- 
poration, 289 P. 365, 87 Colo. 474. 


Conn.—Middletown Sav. Bank v. 
Bacharach, 46 Conn. 513. 

Dak.—Wambole vy. Foote, 2 N.E. 239, 
2- Dak. ‘1. 


Fla.—Petty v. Mays, 19 Fla. 652. 

Ill.—Lewis v. Ward, 99 Ill. 525. 

Iowa.—Griffin vy. Turner, 39 N.W. 
294, 75 Iowa 250. 

Kan.—Purl v. Purl, 191 P. 297, 107 
Kan. 314. 

La.—Dusey v. Rees, 49 So. 590, 123 
La. 835, 131 Am.S.R. 375. 

Me.—Burgess v. Robinson, 49 A. 
606, 95 Me. 120. 

Mich.—Cooley v. 
Mich. 266. 
bag ee Vv. 27 Miss. 

bs 

Neb.—Tolliver vy. Stephenson, 120 
N.W. 450, 83 Neb. 747. 

N.H.—Langley v. Batchelder, 46 A. 
1085, 69 N.H. 566. 

N.J.—Foley v. Kirk, 33 N.J.Eq. 170. 

N.Y.—Williams y. Townsend, 31 N. 
Wea: 

N.C.—Griffith vy. Silver, 34 S.E. 544, 
125 N.C. 368. 

S.C.—Pope v. Wilder, 19 S.E. 996, 

Winston, 2 


Waterman, 16 
Blake, 


41 S.C. 540. 
Tenn.—Harrison  v. 
Tenn.Ch. 544, 
W.Va.—Callihan v. Russel, 66 S.E. 
695, 66 W.Va. 524, 26 L.R.A.N.S. 1176; 
epee, vy. Eddy, 23 S.E. 529, 41 W.Va. 
95. 


And see cases infra this section. 

“If he does in form buy at such 

sale, he does not thereby acquire any 
right or title to the property better 
or stronger than what he had before, 
but his purchase is deemed merely 
a mode of paying the taxes, and leaves 
the title in precisely the position it 
would have occupied if the payment 
had been made before, instead of aft- 
er, the land was put up for sale.” 
poret v. City of Windsor, 32 Ont.L. 
352, 5. 
[a] “This the law does not permit 
either directly or indirectly.” Moss 
Vv. Shear,'.25 Cal: °38,- 45, 85:°Am.D. 
94 [quot Gates v. Lindley, 38 P. 311, 
812, 104 Cal. 451]. To same effect 
Duson v. Roos, 49 So. 590, 123 La. 
835, let Am-S:R (55) State v.  Nddy, 
23 S.E. 529, 41 W.Va. 95. 

[b] Doctrine seems to rest on two 
principles: (1) That the sale is not 
a real sale but a mere roundabout 
way.of the person paying the taxes 
who should have paid them before. 
Winter v. Montgomery, 14 So. 659, 101 
Ala. 649; Gates v. Lindley, 38 P. 311, 
104" Cal 351: Christy vy. -Risher, 58 
Cal. 256; Lewis v. Ward, 99 Ill. 525; 
Soper v. City of Windsor, 32 Ont.L. 
352. (2) That the pretended purchas- 
er should not be allowed to take ad- 
vantage of his own wrong. Moss v. 
Shea, 25 Cal. 38; Newmyer v. Tax 
Service Corporation, 289 P. 365, 87 
Colo. 474; Lewis v. Ward, supra; 


a judgment for delinquent taxes the purchaser at 
such sale may acquire an interest which prior to 
deed is not only vendible, but which may also be 
devised or pass by descent.12 

[§ 1826] e. Purchase by One under Duty To Pay 
Taxes.‘* Ordinarily one who is under a duty to pay 
taxes cannot add'‘to nor strengthen his title by pur- 
chasing land at a sale for such taxes,!4 and an at- 
tempt to do so may be regarded simply as a redemp- 
tion of the land.?® 
land ean neither add to nor strengthen his title by 
omitting to pay taxes on land for which he is liable 
and then buying the land at the tax sale.1® 


Thus, ordinarily the owner of 


The 


Soper v. City of Windsor, supra. 

15. Callihan v. Russell, 66 S.E. 695, 
66 W.Va. 524, 26 L.R.A.N.S. 1176. 

[a] For example, where there is 
such relationship between parties 
owning interests in the same land, it 
would be inequitable for one of them 
to secure a tax deed to the exclusion 
of the others, and acquiring of such 
tax deed will be held to be a redemp- 
tion of the land. Callihan vy. Russell, 
66 S.E. 695, 66 W.Va. 524, 26 L-R.A. 
pes eee 

edemption generally see supra 
1686-1794. e y 4 a 

16. Ark.—Pleasants vy. Scott, 21 
Ark. 370, 76 Am.D. 403. 

Cal.—Gates v. Lindley, 38 P. 311, 
104 Cal. 351. 

Colo.—Newmyer vy. Tax Service Cor- 
poration, 289 P. 365, 87 Colo. 474. 

Conn.—Middletown Sav. Bank vy. © 
Bacharach, 46 Conn. 513. 

Dak.—Wambole v. Foote, 2 N.W. 
239, 2 Dak. 1. 

Fla.—Petty v. Mays, 19 Fla. 652. 

Iowa.—Griffin y. Turner, 39 N.W. 
294, 75 Iowa 250; Emmet County v. 
Griffin, 34 N.W. 792, 73 Iowa 163. 

Kan.—Gibson v. Hornung, 203 P. 
730, 110 Kan. 211; Pomeroy v. Gra- 
He County, 50 P. 1094, 6 Kan.App. 

Me.—Burgess v. Robinson, 49 A. 
606, 95 Me. 120. 


Mich.—Cooley v. Waterman, 16 


Mich. 366. 

ce ee v. Blake, 27 Miss. 
Neb.—Tolliver v. Stephenson, 120 

N.W. 450, 83 Neb. 747; Wygant v. 


Dahl, 42 N.W. 735, 26 Neb. 562. 

W.Va.—State v. Eddy, 23 S.E. 529, 
41 W.Va. 95. 

See State v. Williston, 20 Wis. 228 
(denying mandamus to compel issu- 
ance of tax deed to purchaser who 
owned fractional interest in land be- 
fore sale). 

[a] No new title may be acquired 
(1) by such owner who attempts to 
purchase his own land at its sale for 
taxes (Gates v. Lindley, 38 P. 311, 104 
Cal. 451), (2) and a purchaser at a 
tax sale, having no interest in the 
land, but subsequently obtaining an 
interest through an ancestor’s will, 
and subsequently paying accrued tax- 
es, the payments being indorsed on 
his tax certificate, and later obtaining 
a tax deed by paying all accruing in-— 
terest, costs, and charges, which, al- 
together, constituted the considera- 
tion for the tax deed, was held dis- 
qualified to’ take a tax title (Gibson vy. 
Hornung, 203 P. 730, 110 Kan. 211). 

[b] Owner of fractional part pur- 
chasing whole tract.—(1) The owner 
of a definite portion of a city lot may 
purchase the lot at a Sale for delin- 
quent taxes assessed against the 
whole lot, and may acquire a lien for 
the taxes enforceable against the por- 
tion not owned by him. Towle v. 
Shelly, 28 N.W. 292, 19 Neb. 632. (2) 
But where a party purchases at a tax 
sale his own land, together with land 
of another, which he had listed in one 
tract as belonging to himself, he sim- 
ply pays his own taxes and the sher- 
iff’'s deed conveys no title. Griffith v. 
Silver, 34 S.E. 544, 125 N.C. 368. (3) 
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general rule’? applies to any person who is bound 
to keep down the taxes on the land either by con- 
tract with the owner of it or because of his fidu- 
ciary relation to the latter,18 as in the case of a 
trustee, who cannot defeat the interests of the ces- 
tui que trust, by a purchase at tax sale,’ or the 
beneficiary under a trust deed,?° or a guardian with 
respect to the lands of his ward.?? 
it has also been held that there is nothing to prevent 
one who claims an interest in land from strength- 
ening his title by purchasing the land at a tax sale,”? 
and this is particularly true where such purchaser 
has a defective title;?® and the general rule against 
such purchase?* does not apply to one who pur- 
chased the land subsequent to the levy of the tax 
and did not become responsible for its payment, 
for he may strengthen his title by discharging the 
tax lien in this manner,”?® or to a person who is not 
the owner of the land, although it is assessed in his 


Where the owner of a fractional part 
of a tract was given money to pay 
the taxes but did not do so' he cannot, 
by purchasing at the sale of the whole 
tract for delinquent taxes, acquire a 
greater title than he already had. 
Lewis vy. Ward, 99 Ill. 525. (4) If 
several parcels of land are so placed 
as to be involved in the same default 
and the same sale, the owner of one 
parcel cannot acquire any greater in- 
terest than he already has by pur- 
chasing both parcels sold as a single 
tract for taxes. Cooley v. Waterman, 
16 Mich. 366. (5) A person, holding 
an undivided interest in a tract of 
land, but under no obligation to pay 
the taxes of his cotenants, may avail 
himself of title acquired as purchaser 
at the sale of the whole tract for de- 
linquent taxes. Bennet v. North Col- 
orado Springs Land, etc., Co., 48 P. 
812, 23 Colo. 470, 58 Am.S.R. 281. 

Tax title as new or derivative gen- 
erally see infra § 1828. 

17. See supra text and note 14, 
U.S.—Kirlicks v. Interstate 
hoe ae ASSOC LUGE Hi 2 90, a Lee.C, 


A. : 
Ala.—Thorington vy. Montgomery, 7 
So. 368, 88 Ala. 548. 

Ark.—Hunt v. Gaines, 33 Ark. 267; 
Ferguson y. Etter, 21 Ark. 160, 76 
Am.D. 361; Bettison v. Budd, 17 Ark. 
546, 65 Am.D. 442. 

Cal.—Christy v. Fisher, 58 Cal. 256; 
vas vy. Shear, 25 Cal. 38, 85 Am.D. 
-Ill.—Burgett v. Taliaferro, 9 N.E. 
334, 118 Ill. 508. 
ae worsen v. Devoe, 18 Kan. 

Mich.—Blackwood v. Van Vleit, 30 
Mich. 118. 

N.H.—Langley v. Batchelder, 46 A. 
1085, 69 N.H. 566; Laton v. Balcom, 
Oe Awe (64. Nt 92,, LOAM Sk. 88° 
Saunders y. Farmer, 62 N.H. 572. 

N.J.—Foley v. Kirk, 33 N.J.Eq.170. 

N.Y.—Williams v. Townsend, 3] N. 
Ncv4 did. i 

[a] Misrepresentations by pur- 
chaser.—(1) One who, having no in- 
terest in land, has it listed for taxes 
in his name, makes default in the pay- 
ment of the taxes, bids in the proper- 
ty at the tax sale, and receives the 
sheriff's deeds therefor, acquires no 
title to the lands. Pope v. Wilder, 19 
§.E. 996, 41 S.C. 540. (2) And one 
who procures land of another to be 
assessed with his own as one tract 
cannot, after default in the payment 
of his Own taxes, acquire any better 
title by purchase of the whole tract 
on a sale for all the taxes due on the 
tract. Ragsdale v. Alabama, etce., R. 
Co., 60 So. 630, 67 Miss. 106. (3) Sim- 
jlarly, one who lists land as “un- 
known” while representing himself as 
agent of the owner cannot thereafter 
acquire title to such land by purchas- 
ing at a sale for taxes. Hudson vy. 


TAXATION 


Nevertheless, | the land.?® 


nicipality.°1 


Schumpert, 61 S.E. 104, 80 S.C. 22. 
19. O’Halloran vy. Fitzgerald, 81 
Ill. 538; Sorenson y. Davis, 49 N.W. 
1004, 838 Iowa 405. 
30 Ark. 


20. Frierson v. Branch, 


aoe Harrison y. Winston, 2 Tenn.Ch. 
4, 
21. Iowa.—Dohms y. Mann, 39 N. 


W. 823, 76 Iowa 723. 


La.—Ingram vy. Heintz, 36 So. 507, 1}. 


112 La. 496. 

Miss.—Wise v. Hyatt, 10 So. 37, 68 
Miss. 714. 

N.H.—Thornton y. Gilman, 39 A. 
900, 67 N.H. 392. 

Tenn.—McKee vy. Dail, 1 Tenn.Ch. 
App. 689. : 

[a] Guardian de son tort.—Thorn- 
ton y. Gilman, 39 A. 900, 67 N.H. 392. 

22. See cases infra this note; and 
cases infra notes 23-29. 

[a] Owner purchasing his land.— 
Branham y. Bezanson, 21 N.W. 861, 
33 Minn. 49; Neill v. Lacy, 1 A. 325, 
110 Pa. 294; Coxe y. Gibson, 27 Pa. 
160, 67 Am.D. 454; Soper v. City of 
Windsor, 32 Ont.L. 352; Stewart v. 
Taggart, 22, U.C:.C.P..(Ont.).284.; . But 
see Chambers v. Wilson, 2 Watts 
(Pa.) 495. 

[b] On what titles owner may re- 
ly.—An owner of land who purchases 
his own land at a sale of such land 
for taxes may thereafter rely on ei- 
ther his original title, or on the tax 
title or on both titles. Branham v. 
Bezanson, 21 N.W. 861, 33 Minn. 49; 
ORet vy. City of Windsor, 32 Ont.L. 


23. Coxe y. Gibson, 27 Pa. 160, 67 
Am.D. 454; Soper v. City of Windsor, 
32 Ont.L. 352. j 

[a] “Itis a very common remedy 
for defective title.” Coxe v. Gibson, 
27 Pa. 160, 165. . 

[b] “There is nothing in reason 
or law to prevent a man who holds 
a defective title from purchasing a 
better at a treasurer’s sale for taxes.” 
Coxe v. Gibson, 27 Pa. 160, 165 [quot 
Atkinson v. Dixon, 1 S.W. 138, 14, 89 
Mo. 464; Soper v. Windsor, 32 Ont.L. 
352, 367, 6 Ont.W.N. 697, 26 Ont.W.R. 
Tak, 7 OntiweN. .373)]. 

[c] Where title is or seems to be 
defective.—‘‘There seems to be an 
exception made where the title of the 
person taxed is or seems to be de- 
fective, and the sale is adopted as a 
means of healing the defective title.” 
Soper vy. City of Windsor, 32 Ont.L. 
352, 366. 

[d] Rule applied to title: (1) De- 
fective because made in fraud of cred- 
itors and afterward set aside. Sey- 
mour y. Harrison, 52 N.W. 114,. 85 
Iowa 130. (2) Of one claiming by 
adverse possession. .Bannon y. Bran- 
don, 34 Pa. 263, 75 Am.D, 655. 
Of one claiming title under a quit- 
claim deed but not in possession. At- 
kinson y. Dixon, 1 S.W. 12, 89 Mo. 
464. (4) Of presumptive heir not 


3)" 


[§§ 1826-1827 


name illegally and without his consent,*® or to a 
child who purchases the land at a tax sale and in 
good faith conveys title acquired to a parent who 
had been mortgagor of the land,?’ or to a guar- 
antor of payment of a note secured by a mortgage 
on the land sold,?28 or to a ease where the tax-sale 
certificate was issued by mistake to the owner of 


’ One under no duty to pay the taxes for which 
land is sold may, subsequent to his purchase of 
such land, strengthen his title by a quitclaim deed 
from the delinquent taxpayer.*° 

[§ 1827] f. Purchase by State, County, or Mu- 
Under appropriate statutes the state 
may properly acquire by purchase title to land sold 
for delinquent. taxes.*? 
plete in the state ‘until all the requisites of the 
statute under which the state becomes a purchaser 
have been complied with.?* 


Title does not become com- 


Under some statutes 


shown to have accepted the succes- 
sion, and who afterward renounced it. 
Miltenberger v. Weems, 31 La.Ann, 
259. (5) Which was ‘‘suspicious” be- 
fore purchase at tax sale. Coxe v. 
Gibson, 27 Pa. 160, 67 Am.D. 454; 
Soper y. City of Windsor, 32 Ont.L. 


352, 
See supra text and note 14. 

25. Oswald v. Wolf, 21 N.E. 839, 
129 Ill. 200; Griffin v. Turner, 39 N.W. 
294, 75 Iowa 250; Lybrand y. Haney, 
31 Wis. 2390. : : 

[a] Real and ostensible owner.— 
The real owner of property may buy 
it at a tax sale made to satisfy taxes 
assessed against the ostensible owner; 
and the property will pass to him 
free from mortgages created upon it 
by the ostensible owner as a fraud 
upon him. Hillard vy. Taylor, 38 So. 
594, 114 La. 883.. 

Pleasants v. Scott, 21 Ark. 370, 
76 Am.D. 403. , 

27. Storey v. Miles, 126 N.W. 517, 
86 Neb. 827. 

28. Conés v. Gibson, 94 P. 998, 77 
Kan, 425, 16 L.R.A.N.S. 121. ‘ 

29. City Trust Co. v. Tilton, 49 P. 
796, 6 Kan.App. 442. 

30. Sanderford v. Walker Inv. Co., 
269 P. 14, 84 Colo. 203; Gibson v. 
Woods, 147 P. 349, 58 Colo. 544; Car- 
son y. Fullbright, 103 P. 139, 80 Kan, 


624. 

Quitclaim deed from mortga- 
gor.—‘“ Where one who is under no ob- 
ligation or duty to the mortgagee to 
pay the taxes acquires a tax title and 
afterwards takes a quitclaim deed 
from the mortgagor it does not de- 
stroy or defeat the tax title.” Gibson 
v. Woods, 147 P. 349, 351, 58 Colo. 544 
[quot Sanderford v. Walker Inv. Co., 
269 P. 14, 15, 84 Colo. 203]. 

31. Cross references: 

Effect of sale as transfer of title to 
state or county as purchasers see 
Supra § 1798. 

Title acquired by purchasing from 
State or county see infra § 1861. ; 

Title of state in land forfeited for de- 
linquent taxes see infra § 2191. 

Whether tax deed necessary on pur- 
chase by state or county see infra 
§ 1865. 

32. See supra § 1669. ‘ 

_ [a] Estoppel of state.—The state 

is not equitably estopped from claim- 

ing title because of a void judgment 
canceling the act of sale to it, or be- 
cause the assessor and tax collector 
have continued to' assess the property 
to the former owner and to collect 
taxes from him. Ebert vy. Woodville 

79 So. 521, 143 La. 874. ; 
33. George v. Cole, 33 So. 784, 109 

La. 816; Guidry v. Broussard, 32 La. 

Ann. 924; Register y. Bryan, 9 N.C; 

ae And see cases infra this sec- 
ion. ‘ 

_ [a] Rule applied.—(1) If the ad- 

judication to the state was not pre- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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145, 154 Mich. 337; 


hs 


~ §§ 1827-1828] 


title to land sold to the state for taxes becomes 
absolute in the state on the sale;?* under other 
statutes, when such land is sold to the state, the 
entire and indivisible title, subject only to the right 
of redemption, may be acquired by the state;*5 
while under other statutes the state, county, or mu- 
nicipality purchasing land at a tax sale acquires 
merely an interest which, on failure to redeem with- 
in the prescribed time,** becomes in such purchaser 


ceded by a strict compliance with the 
law necessary to divest the ownership 
of the delinquent taxpayer in the land, 
the state acquired nothing by the ad- 
judication as relates to the right or 
title of the delinquent in the prop- 
erty. Guidry v. Broussard, 32 La. 
Ann. 924. (2) Where lists of lands 
upon which taxes were unpaid were 
not recorded as required by statute, 
there could be no valid sale or adju- 
dication to, or vesting of title in, the 
state, particularly where the person in 
whose name the property was assess- 
ed was shown to have died before the 
assessment could have been made. 
eke v. Cole, 33 So. 784, 109 La. 


34 Haney y. Miller, 117 N.W. 71, 
Morse v, Auditor 
General, 107-N.W. 317, 143 Mich. 610. 

“It is settled that, as between the 
State and the original owner, the ti- 
tle to lands sold for nonpayment of 
taxes becomes absolute in the State on 
a regular sale.’”’ Hickey v. Rutledge, 
98 N.W. 974, 136 Mich. 128, 129. 

35. Hightower v. Hogan, 68° So. 
669, 69 Fla. 86; Carrier Lumber & 
Mfg. Co. v. Quitman County, 124 So. 
416, 437, 156 Miss. 396, 66 A.L.R. 614 
{foll Matthews v. Quitman County, 
(Miss.) 127 So. 305]. 

{a] "ax title is single entity, and 
is not separable into parts so long as 
it stands as legal conveyance with re- 
spect to any of the taxes covered 
therein. Carrier Lumber & Mfg. Co. 
v. Quitman County, 124 So. 416, 437, 
156 Miss. 396, 66 A.L.R. 614 [foll Mat- 
thews v. Quitman County, (Miss.) 127 
So. 305]. 

. [b] State and county are insepa- 
rably bound into state’s tax title.— 
(1) Their interests are commixed or 
blended in that tax title so that the 
title cannot be good as to the state 
and void as to the county, or vice 
versa. Carrier Lumber & Mfg. Co. v. 
Quitman County, 124 So. 416, 437, 156 
Miss. 396, 66 A.L.R. 614 [foll Mat- 


-thews v. Quitman County, (Miss.) 127 


So. 305]. (2) If it stands as to the 
state, it must stand as to the county; 
if it goes down as to the county, it 
must at the same time go down as to 
the state. Carrier Lumber & Mfg. Co. 
v. Quitman County, supra {foll Mat- 
thews v. Quitman County, supra]. 
(3) In fact, so far as the county is 
concerned, the county has no title in, 
or control over, the conveyance; it is 
solely to the state. Carrier Lumber 
& Mfg. Co. v. Quitman County, supra 
[foll Matthews v. Quitman County, 
upra]. 
bee.) : Time for redemption see supra 
00-1706. 
a U.S.—De Forest v. Thompson, 
40 F. 375, 32 W.Va. 1 appendix. 
Cal.—Stanton v. Hotchkiss, 108 P. 
864, 157 Cal. 652. 
Fla.—Ridgeway v. 
140, 100 Fla. 1297. 


Peacock, 131 So. 


Ky.—Heath y. Hazelip, 167 S.Ww. 
905, 159 Ky. 555; James _v. Luscher, 
121 S.W. 954; James vy. Blanton, 121 


S.-W. 951, 123 S.W. 328, 134 Ky. 803. 

La.—Board of Com’rs for Fifth 
Louisiana Levee Dist. v. Concordia 
Lana & Timber Co., 74 So. 921, 141 
La. 247; Riggs Cypress Co. v. Albert 
Hanson Lumber Co., 53 So. 700, 127 
La. 450. See Ebert v. Woodville, 79 
So. 521, 143 La. 874. : 

And see cases infra this note. 

[a] Constitutionality.—St. (1909) 
§ 4154 (Russell St. § 6014), confer- 
ring on the state a lien on land bid 
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in for it at tax sales for the amount 
of taxes due and penalty, and confer- 
ring on the state a fee-simple title to 
such land as is not redeemed within 
two years, is valid. James v. Blan- 
ton, 121 S.W. 951, 1238 S/W. 828, 134 
Ky. 803 [foll James vy. Luscher, (Ky.) 
121 S.W. 954). 

[b] Taxes to which interest of 
state extends.—The interest of the 
State in lands struck off to it at a 
tax sale extends to all delinquent tax- 
es thereon which constitute a lien on 
the property, including state, county, 
and city. Dawson y. Za NV 
997, 119 Mich. 274. 

[ec] Purchase by county.—(1) A 
tax deed issued to a county for lands 
bid in by its treasurer, when in prop- 
er form and properly executed and 
recorded, may convey to the county 
as good a title as is conveyed by a 
Similar deed to a cash purchaser. 
Dyke v. Whyte, 29 P. 128, 17 Colo. 
296. (2) The county may take legal 
title to the land subject to the form- 
er owner’s right of redemption. Pueb- 
lo de Taos y. Gusdorf, 50 F.(2d) 721; 
Armstrong y. Nassau County, 91 N.Y. 
S. 867, 101 App.Div. 116; Buchanan y. 
Tennant, 105) PB. 547, 55: Or. 116." (38) 
But, under a statute authorizing a 
county, as purchaser of land sold for 
taxes, merely to foreclose the certifi- 
cate of sale, the county could not be- 
come an absolute purchaser of such 
land. McNair v. Boyd, 79 S.E. 966, 
163 N.C. 478. (4) It has been held 
that lands purchased by a county at 
a sale for delinquent taxes were held 
in trust for the state, for itself, and 
for other political subdivisions enti- 
tled to a portion of the fund, and not 
obtained by escheat or forfeiture, as 
under a constitutional provision that 
lands thus obtained belong to the 
school fund. Woodrough y. Douglas 
County, 98 N.W. 1092, 71 Neb. 354. 
(5) Lien of county, based on tax cer- 
tificate, may draw interest while the 
land is held by the state through a 
mortgage foreclosure, but the lien 
may be unenforceable while the prop- 
erty is owned by the state. State v. 
Burleigh County, 212 N.W. 217, 55 N. 


[d] Purchase by state and county. 
—(1) Where lands are purchased for 
the state and county and not redeem- 
ed within the prescribed time, title 
vests absolutely in the state and coun- 
ty (Brown’s Ex’x y. Green, 211 S.W. 
860, 863, 184 Ky. 300), (2) and in 
proportion to the respective amounts 
which were paid for the lands by them 
(Brown’s Ex’x v. Green, supra). (3) 
“In other words, the state and coun- 
ty have a lien upon the lands of per- 
sons free from disability for two 
years, and upon the lands of a mar- 
ried woman for five years, to secure 
the payment to them of the taxes for 
which the lands were sold, the inter- 
est, penalties, and costs; but at the 
ends of these periods, respectively if 
the lands have not been redeemed, the 
title is vested in the state and coun- 
ty, the sheriff’s certificate of sale op- 
erating aS a conveyance.” Brown’s 
Ex’x y. Green, supra. 

[e] Purchase by town.—(1) Under 
a statute authorizing the conveyance 
of “all the right, title, and interest 
which the owner had in the land when 


it was taken for his taxes,” the title 


of a town as purchaser was not af- 
fected by the conveyance to it of the 
whole of the land’ purported to be 
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an absolute title in fee simple.37 However, prior 
to the execution of the tax deed, the title of the 
state may remain imperfect.*?§ 
thorizing the sale of so much of a tax delinquent’s 
land “as will discharge the tax” the state does not 
acquire the legal title of the person assessed.?9 

[§ 1828] g. New or Derivative Title. 
the purchaser at a sale of land for taxes acquires 
a new and original title or a derivative title de- 


Under a statute au- 


Whether 


sold (Welch vy. Haley, 112 N.E. 860, 
224 Mass. 261), (2) since the statute 
was not intended to cut down the ef- 
fect of a sale, but simply to declare 
that the effect was not diminished by 
an intervening alienation (Welch v. 
Haley, supra); (3) and, where land 
on which taxes had not been paid 
was conveyed to the town in 1907, the 
validity or invalidity of a sale in 1914, 
pursuant to St. (1909) ¢ 490 pt 2 § 68, 
relating to sales of unredeemed land 
taken by a town, could not affect the - 
title of the town acquired at the 1907 
sale. Welch v. Haley, supra. 

[f{] Purchase by township.—The 
title lodged in a township by virtue 
of a tax deed is in fee simple, abso- 
lute. Wood v. Buena Vista Tp., 69 A. 
205, 76 N.J.Law 159. 

[g] Land assessed in names of 
joint owners.— Where land is assessed 
in the name of joint owners as a 
whole, notwithstanding payment by 
one joint owner as to his interest, the 
state’s i pel eas at a sale thereof for 
Such delinquent taxes will vest title 
to the whole thereof in the state, on 
failure of the former owners to re- 
deem within one year; although the 
Sheriff advertised and purported to 
sell only an undivided interest. State 
v. Central Pocahontas Coal Co., 98 S. 
BH. 214, 838 W.Va. 230. 

[hj] Abandonment of title by sub- 
sequent collection of taxes.—Where 
there was nothing to show that coun- 
ty commissioners in assessing and 
collecting taxes on unseated land re- 
turned by a township assessor knew 
that the same was a part of a warrant 
sold for taxes situated in another 
township, they discharged their duty 
in regularly assessing it and collect- 
ing taxes thereon, and were not call- 
ed on to satisfy themselves as to the 
accuracy of the return; and there 
was no’ basis for the claim that the | 
commissioners had abandoned their 
title acquired by purchase by them at 
the tax sale, because, after such pur- 
chase, they continued to assess and 
collect taxes on the same. Gamble v. 
Central Pennsylvania Lumber Co., 74 
A. 69, 225 Pa. 288. 

Title to timber severed from state 
tax land see supra § 1814. 

38. Wells v. Johnson, 63 N.E. 1095, 
171 N.Y. 324; Racquette Falls Land 
Co. v. International Paper Co., 84 N. 
Y.S. 836, 41 Misc. 357 [aff 73 N.E. 
1131, 181 N-Y. 540; .87. N.YiS.° 1146, 
94 App.Div. 609 mem]. 

[a] Legal or equitable title.—(1) 
Under appropriate statutory provi- 
sions the state purchasing tax-delin- 
quent land acquires an equitable title 
to the land by the sale and legal] title 
by the deed of the tax collector after 
failure to redeem within the period 
prescribed. Santa Barbara County v. 
Savings & Loan Soc., 70 P. 457, 458, 
137 Cal. 463; Young v. Patterson, 99 
P. 552, 9 Cal.App. 469. (2) Under 
other provisions at the expiration of 
the period allowed for redemption, 
the state becomes the equitable own- 
er of the land, although the title in 
the state is not perfected until a deed 
is given. Racquette Falls Land Co. 
v. International Paper Co., 84 N.Y.S. 
836, 41 Misc. 357 [aff 73 N.E. 1131, 181 
N.Y. 540,.87 N,Y.S. 1146, 94 App.Div. 
609 mem]. 

Necessity for tax deed see infra § 
1864. : 

39. Husbands v. Polivick, 96 S.W. 
825,128 Ky. 652, 29 Ky.L. 890. 
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pends upon applicable statutory provisions.*° 
der some statutes the purchaser acquires not merely 
the title of the person who has been assessed with 
the taxes for which the land is sold,++ but he ac- 
quires a new and original title, entirely disconnect- 
ed from that of the former owner*? paramount to all 
other titles*? and free of all encumbrances.** 
ever, under other statutes the title aequired has 
been held to be a derivative rather than a new ti- 


tle.4° 


[§ 1829] h. Title or Interest of Person Assessed. 


40. See infra this section. 

41. See infra § 1829. 

42. U.S.—Hussman y. Durham, 17 
S.Ct. 2538, 165 U.S. 144, 41 L.Hd. 664; 
Hefner v. Northwestern Mutual Life 
Insurance Co., 8 S.Ct. 337, 123 U.S. 
747, 31 L.Ed. 309; De Roux v. Girard, 
112 F. 89, 50 C.C.A. 136. ‘ 

Ark.—Osceola Land Co, vy. Chicago 
Mill, ete., Co., 103 S.W. 609, 84 Ark. 
1; Biscoe v. Coulter, 18 Ark. 423. 

Colo.—Henrylyn Irr. Dist, v. Pat- 
terson, 176 P. 493, 65 Colo. 385; Smith 
vy. Griffin, 23 P. 905, 14 Colo. 429. 

Fla.—Billings v. Stark, 15 Fla. 297. 

Ill.— Atkins v. Hinman, 7 Ill. 437. 

Iowa.—Wood v. Schwartz, 236 N. 
W. 491; Lucas v. Purdy, 120 N.W. 
1063, 142 Iowa 359, 24 L.R.A.N.S. 1294, 
19 Ann.Cas. 974; Petersborough Sav- 
ings Bank v. Des Moines Savings 
Bank, 81:-N.W. 786, 110 Iowa 519; 
Willcuts v. Rollins, 52 N.W. 199, 85 
Rowe 247; Crum y. Cotting, 22 lowa 
411i. 

Kan.—Van Doren v. Wolf, 211 P. 
144, 112 Kan. 380; -McFadden v. Goff, 
4 P. 841, 32 Kan. 415; Kansas State 
Agricultural College v. Linscott, 1 P. 
81, 30 Kan. 240. 

La.—Frederick vy. Goodbee, 45 So. 
606, 120 La. 783; West v. Negrotto, 
27 So. 75, 52 La.Ann. 381. 

Mda.—McManhon vy. Crean, 71 A. 995, 
109 Md. 652. : 

Mass.—Saftel v. Newton Savings 
Bank, 150 N.E. 433, 254 Mass. 516; 
Davis v. Allen, 113 N.E. 364, 224 Mass. 
551; Langley v. Chapin, 134 Mass. 
82 


Mich.—Lacey v. Davis, 4 Mich. 140, 
66 Am.D. 524. 

Minn.—Oakland Cemetery Ass’n v. 
Ramsey County, 108 N.W. 857, 98 
Minn. 404, 116 Am.S.R. 377; Windom 
v. Schappel, 38 N.W. 757, 39 Minn. 35. 

Mont.—State v. Board of Com’rs of 
Cascade County, 296 P. 1, 89 Mont. 37; 
State v. Jeffries, 270 P. 638, 83 Mont. 
DT. 

Neb.—Topliff v. Richardson, 107 N. 
W. 114, 76 Neb. 114. 

N.H.+—-Smith v. Messer, 17 N.H. 420. 

N.Y.—Roseth Realty Co. v. Brigh- 
‘ton and Bensonhurst, ete., Co., 240 
N.Y.S. 8, 228 App.Div. 390 [motion gr 


~173 N.E. 841, 254 N.Y. 505]. 


N.D.—Baird v. Stubbins, 226 N.W. 
529, 58 N.D. 351, 65 A.L.R. 1009. 

Ohio.—Kahle v. Nisley, 78 N.E. 526, 
74 OhioSt. 328; Security Trust Co. v. 
Root, 74 N.E. 1077, 72 OhioSt. 535; 
Gwynne v. Niswanger, 20 Ohio 556; 
Rennick v. Wallace, 8 Ohio 539. 

Pa.—Kunes v. McCloskey, 9 A. 83, 
115 Pa. 461; Caul v. Spring, 2 Watts 
390; Greenboro Ferry Co. v. New 
Geneva Ferry Co., 34 Pa.Co. 33. 

Vt.—Brown v. Austin, 41 Vt. 262. 

Wash.—Nearhoff v. Rucker, 287 P. 
658, 156 Wash. 621; Tamblin v. 
Crowley, 168 P. 982, 99 Wash. 133; 
Bassett v. City of Spokane, 168 P. 
478, 98 Wash. 654 [aff 161 P. 65, 93 
Wash. 413]; Sparks v. Standard 
Lumber Co., 159 P. 812, 92 Wash. 584; 
Wilson v. Korte, 157 P. 47, 91 Wash. 
30; Gustaveson v. Dwyer, 139 P. 194, 
78 Wash. 336 [aff 145 P. 458, 83 Wash. 
303]; Hanson v. Carr, 118 P. 927, 66 
Wash. 81. 

W.Va.—State v. Harman, 50 S.E. 
828, 57 W.Va. 447. 

Wis.—Cole v. Van Ostrand, 110 N. 
W. 884, 131 Wis. 454. 
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While it has been held that the purchaser at a tax 
sale may acquire a better title than that of the 
person against whom the delinquent taxes were 
assessed,*® particularly where the title acquired is 
regarded as a new title rather than a derivative 
one,*? if the laws contemplate sale and transfer of 
the title or interest of the person in whose name the 
property was assessed, the purchaser will become 
invested with precisely the same title which was 


: held by the delinquent taxpayer, no more and no 


less.*8 


Ont.—Re Hunt, 34 Ont.L.. 256) 8 
Ont.W.N. 424; Soper v. Windsor, 32 
Ont.L. 362. 

“The title acquired . . . has 
nothing to do with the previous chain 
of title, nor does it in any manner 
connect itself with it.” Lacey v. Da- 
vis, 4 Mich. 140, 153, 66 Am.D. 524. 

[a] Purchaser’s title derived from 
government.—The purchaser derives 
his title, if he has any, from the gov- 
ernment through its power to collect 
See Billings v. Stark, 15 Fla. 


[b] He gets his title by operation 
of law.—Brown v. Austin, 41 Vt. 262. 

[ec] No privity between purchaser 
and former owner.—(1) The holder of 
a tax title is not a privy in estate with 
the former owner of the land (Huss- 
man v. Durham, 17 S.Ct. 253, 165 U.S. 
144, 41 L.Ed. 664; O’Donnell v. Mc- 
Inty.re, 238 IN. EB. 455, 118 -Niy., 156: 
Becker v. Howard, 66 N.Y. 5 [aff 4 
Hun 3859, 6 Thomps.&C. 603]; Baird 
v. Stubbins, 226 N.W. 529, 58 N.D. 
351) (2) since no contractual rela- 
tion exists between them (O’Donnell 
v. McIntyre, supra), (3) and the pur- 
chaser is a grantee of ‘the state rath- 
er than of the former owner (O’Don- 
nell v. McIntyre, supra). (4) Neither 
owes any duty to the other (Hussman 
v. Durham, supra), (5) nor is either 
estopped from making any claim 
against the other (Hussman vy. Dur- 
ham, supra). 

{[d] “No conveyance by a former 
Owner .. . can defeat a title law- 
fully acquired from the government 
through forfeiture and sale for tax- 
a Billings v. Stark, 15 Fla. 297, 

Tax title as grant from sovereign 
see supra § 1795. 

Whether owner attempting pur- 
chase of his own land sold for taxes 
may. acquire a new title see supra § 

43. WHenrylyn Irr. Dist. v. Patter- 
son, 176 P. 498, 65 Colo. 385; Morris 
v. Grauberger, 147 P. 674, 59 Colo. 
164; Lucas v. Purdy, 120 N.W. 1063, 
142 Iowa 359, 24 L.R.A.N.S. 1294, 19 
Ann.Cas. 974; Glazier v. Everett, 112 
N.E. 1009, 224 Mass. 184; Langley 
v. Chapin, 134 Mass. 82, 87; Security 
Trust Co. v. Root, 74 N.E. 1077, 72 
OhioSt. 535. 

“A sale for taxes is'a conveyance 
which deals with the land and cre- 
ates a title paramount to any exist- 
ing estate.” Langley v. Chapin, su- 
pra. 


[a] Reason, for rule.—‘“‘There can 
be no doubt that the lien binds the 
land; and as the lien depends 


upon the sale for its efficacy, there is 
the strongest reason for believing 
that the sale was intended by the 
statute to go behind all interests.” 
Langley v. Chapin, 134 Mass. 82, 87. 

[b] Unless tax sale proceedings 
are sufficient to divest patent title it 
will prevail over the tax title. On- 
tario Land Co. v. Wilfong, 162 F. 999 
[rev on the facts 171 F. 51, 96 C.C.A. 
293, and aff 32 S.Ct. 328, 223 U.S. 543, 
56 L.Ed. 544]. 

Taxes as lien on real estate sce 
supra §§ 1165-1170. 

44. See infra § 1831. 

45. U.S.—Virginia & West Vir- 
ginia Coal Co. v. Charles, 251 F. 83 
[aft 254 F. 379, 165 C.C.A. 599, error 


For example, under the latter rule if the 


allowed 255 F. 992, 167 C.C.A. 671 and | 
dism 40 S.Ct. °345, 252 U.S. 569, 64 L. 


Ed. 720]. 
Ky.—Smith v. Young, 198 S.W. 
1166, 178 Ky. 376; Hall, 192 


Hall v. 
S.W. 76, 174 Ky. 356. 

Mo.—Rothenberger v. Garrett, 123 
S.W. 574, 224 Mo. 191; Gitchell v. 
Kreidler, 84 Mo. 472. 

Or.—Middleton v. Moore, 73 P. 16, 
43 Or. 357. 

Philippine-—Government of the 
Philippine Islands v. Adriano, 41 Phil- 
ippine 112. 

Tenn.—Nashville v. Cowan, 10 Lea 


“Whatever authority may be foune 
elsewhere sustaining the contrary 
view, it has not been declared in this 
state to be the law that a tax sale is 
to be regarded as creating a new and 
independent title.’ Hall v. Hall, 192 
S.W. 76. 174 Kv. 356, 361. 

“Derivative title’ see Derivative 18 
C.J. p 78y text and notes 67, 68. 

46. U.S.—Hefner v. Northwestern 
Mut. Li. Ins. Co., 8 S:Ct. 337, 123 U:S. 
747, 31 L.Fd. 309. 

Pe fcemme fe v. Cotting, 

Md.—Winter v. O’Neill, 142 A. 263, 
155 Md. 624; McMahon vy. Crean, 71 
A. 995, 109 Md. 652. 

N.D.—Baird v. Stubbins, 226 N.W. 
529, 58, N.D. 351,-65--A. LR: 1009. 

Tex.—Patton v. Minor, 125 S.W. 6; 
103 Tex. 176. ¢ 

[a] Right, title, and interest of 
“former owner.”—‘‘A sale of land for 
taxes does not, under our revenue law 
pass to the purchaser, mere choses in 
action or equitable rights which be- 
longed to the person in whose name 
the land was listed or taxed, by rea- 
son of his being such ‘former own- 
er.” Crum v.;Cotting, 22 Iowa 411, 
421 (“the ‘right, title, interest and 
estate of the former owner,’ mention- 
ed in the statute, which is vested by 
the deed in the purchaser, can only be 
the right, title, interest and estate 
in the land, and not equities in favor 
of or against the former owner, grow- 


22 Iowa 


bee aie of his being the ‘former own- 
er t 

47. See cases supra note 46. 

Title as new or derivative see su- 
pra § 1828. / 

48. U.S.—Virginia & West Vir- 


ginia Coal Co. v. Charles, 251 F. 83 
[aff 254 F. 379, 165 C.C.A. 599 [error 
allowed 255 F. 992, 167 C.C.A. 671, and 
dism 40 S.Ct. 345, 252 U.S. 569, 64 L. 
Ed. 720]; McDonald v. Hannah, 59 F. 
977, 8 E€.C.A.,426 [rev 51! F. 73]; 
Blodget v. Brent, 3 F.Cas.No. 1,553, 3 
CranchC.C. 394. 

Ala.—Gunter v. Townsend, 79 So. 
644, 646, 202 Ala. 160]; Dyer v. Mo- 
bile Branch Bank, 14 Ala. 622. 

Cal.—Dorn vy. Baker, 31 P. 37, 96 
wines? Syme v. Warden, (App.) 300 

Ga.—Gross v. Taylor, 6 S.E. 179, 81 
Ga. 86; Kile v. Fleming, 78 Ga. 1, 

Ill.—Hill v. Figley, 25 Ill. 156; Hu- 
lick v. Scovil, 9 Ill. 159. 

Ind.—Indianapolis v. City Bond Co., 


‘84 N.E. 20, 42 Ind.App. 470. 


Ky.—Chapman v. Aldridge, 15 S.W. 
(2d) 454, 228 Ky. 538; Jackson v. 
Claypool, 201 S.W. 2, 179 Ky. 662; 
Smith v. Young, 198 S.W. 1166, 178 
Ky. 376; Hall v. Hall, 192 S.W. 76, 174 
Ky. 356; Anderson v. Daugherty, 183 


For later cases, developments and changes in the law see Annotations, same title and section number. 


Je 
— 
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taxes for which land is sold have been assessed 
against one who had no title to the land the pur- 
chaser acquires no title,t® and if the taxes were 
assessed against a life tenant, the purchaser ac- 
quires only the interest of such tenant,®° and con- 
versely, where land is sold for taxes assessed against 
persons other than the life tenant the purchaser 
does not acquire title free from such life interest.®4 
If >the land is duly assessed to 
the owner of record, the title of the tax purchaser 
will prevail against the holder of an unrecorded 
deed from such former owner, provided the tax 
purchaser had no-notice or knowledge of such deed 
or of facets which should have put him on inquiry.*®? 
The purchaser may 
take title superior to that of the owner of land sold 


Record owner. 


Land in adverse possession. 


S.W. 545, 169 Ky. 308; Rogers v. Mc- 
Alister, 152 S.W. 571, 151 Ky. ‘488; 
Husbands v. Polivick, 96 S.W. 825, 
128 Ky. 652, 29 Ky.L. 890; Eastern 
Kentucky Coal Lands Corp. v. Com- 
monwealth, 106 S.W. 260, 108 S.W. 
1138, 127 Ky. G6T, 33° Kysbr 49.) 129, 
17 L.R.A.N.S. 280; Furguson v. Clark, 
52 S.W. 964, 21 Ky.L. 697; Payne v. 
Arthur, 29 S.W. 860, 16 Ky.L. 784; 
Oldhams y. Jones, 5 B.Mon. 458; 
Johnson v. McIntire, 1 Bibb 295. 
Miss.—Caston v. Pine Lumber Co., 
69 So. 668, 110 Miss. 165; Dunn v. 


Winston, 31 Miss. 135. 
Mo.—Harrison Mach. Works _ v. 
Bowers, 98 S.W. 770, 200 Mo. 219; 


Powell v. Greenstreet, 8 S.W. 176, 95 
Mo. 13; Jasper County v. Wadlow, 
82 Mo. 172; Watt v. Donnell, 80 Mo. 
195 


N.J.—Morrow v. Dows, 28 N.J.Eq. 
ate Hopper v. Malleson, 16 N.J.Ea. 
382. 

N.Y.—Poetzsch v. Mayer, 189 N.Y. 
S. 695, 115 Mise. 422. 

N.C.—In re Macay, 84 N.C. 63. 

* Or.—Middleton v. Moore, 73 P. 16, 
437 Ore 357. 

Philippine.—Government orratbe 
Philippine Islands y. Adriano, 41 
Philippine 112. 

Tenn.—Ferguson v. Quinn, 36 S.W. 
576, 97 Tenn. 46, 33 L.R.A. 688; Nash- 
ville v. Cowan, 10 Lea 209; Anderson 
v. Post, (Ch.App.) 38 S.W. 283; Card- 
well v. Crumley, (Ch.App.) 35 S.W. 
767. 

Tex.—Wheeler v. Yenda, 11 Tex. 
562; Yenda v. Wheeler, 9 Tex. 408. 

Va.—Craig-Giles Iron Co. v. Epling, 
115 °S.B. 5384, 185 Va. 74; Roller. v. 
Catlett, 86 S.E. 909, 118 Va. 185 [ap- 
peal dism 38 S.Ct. 133, 245 U.S. 632, 
62 L.Ed. 521 mem]; Gates v. Lawson, 
32 Gratt. (73 Va.) 12. 

W.Va.—Cain v. Fisher, 50 S.E. 752, 
1015, 57 W.Va. 492; McGhee v. Samp- 
selle, 34 S.E. 815, 47 W.Va. 352; Kan- 
awha Valley Bank v. Wilson, 2 S.H. 
768, 29 W.Va. 645; Summers v. Kana- 
wha County, 26 W.Va. 159; Smith v. 
Lewis, 2 W.Va. 39. 

[a] “It must be taken as the set- 
tled law that purchasers at these 
sheriff's sales, made on executions in 
tax suits, acquire only the right, title, 
and interest of the défendants in the 
tax suits.” Powell v. Greenstreet, 8 
S.W. 176, 95 Mo. 13. 

[b] Inabsence of statutes (1) pur- 
porting to vest in the purchaser “all 
the title of the former owner as well 
as of the State and County,” the pur- 
chaser acquires only such interest as 
the person assessed had in the land 
sold. Govt. v. Adriano, 41 Philippine 
112, 119 (“as a stream cannot rise 
higher than ifs source, so the pur- 
chaser could not claim any better ti- 
tle than his predecessor’’). 

[c] Where proceedings for sale of 
iand for nonpayment of taxes are in 
personam as against the delinquent, 
rather than in rem as against the 
land, the purchaser of such land ac- 
quires only the title of the person 
assessed. Govt. v. Adriano, 41 Phil- 
ippine 112. 
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sessed. 


[dad] “If the persons in possession 

- . +. Were liable to pay the tax 

for that year, their interest only could 

have been sold to enforce its pay- 
ment; and if the defendant had a par- 
amount title, dating back to a time 

previous, its right could not be im- 

paired by the sale.” Dyer v. Branch 

Bank of Mobile, 14 Ala. 622, 625. 

{e] In proceedings against absen- 
tee or unknown owners, (1) the pur- 
chaser can acquire only such interest 
as the person described as the ab- 
sentee or unknown owner had in the 
land. _Coucy v.. Cummings, 12 la. 
Ann. 748. (2) But, under a statute 
requiring that all persons owning or 
claiming any interest in land sought 
to be sold for taxes shall be made par- 
ties to a suit to recover a judgment 
for delinquent taxes, a purchaser at 
a sale in execution of such judgment 
acquires the title of all parties to the 
suit, including title of the unknown 
owners. Ball v. Carroll, 92 S.W. 1023, 
42 Tex.Civ.App. 328. 

Property and rights passing by sale 
or deed see supra §§ 1800-1821. 

Sale as not divesting ownership 
see supra § 1797. 

Tax: 

Deed as color of title where person 
oadessed has no title see supra § 
1807. 

Sale and deed as not passing title to 
land other than that assessed see 
supra § 1800. 

49. Roller v. Catlett, 86 S,E. 909, 
118 Va. 185 [appeal dism 38 S.Ct. 133, 
245 U.S. 632, 62 L.Ed. 521 mem]. 

50. Ala.—Gunter v. Townsend, 79 
So. 644, 202 Ala. 160. 

Ga.—Roddenberry v. Simpson, 156 
S.H. 583, 171 Ga. 715, 75 A.L.R. 414, 

Ky.—Chapman v. Aldridge, 15 S.W. 
(2d) 454, 228 Ky. 538. : 

Mo.—Falvey v. Hicks, 286 S.W. 385, 
315 Mo. 442; Keaton v. Jorndt, 168 
S.W. 734, 259 Mo. 179; Bradley v. 
Goff, 147 S.W. 1012, 243 Mo. 95; Bell 
v. Ham, 173 S.W. 744, 188 Mo.App. 


{eR 

Tenn.—Ferguson v. Quinn, 36 S.W. 
576, 97 Tenn. 46, 33 L.R.A. 688. 

“When property is sold for taxes 
as the property of a tenant for life, 
no more than the interest of the ten- 
ant for life passes, unless the sale 
is for the taxes on that specific prop- 
erty only.” Clower v. Fleming, 7 S.E. 
278,-81-Ga. 247, 253. 

[a] Life estate of widow under 
will divested.—(1) In a suit for taxes 
against the widow and heirs of de- 
ceased owner as such, rather than as 
devisees under a will not recorded till 
after sale, the purchaser may acquire 
the widow’s life interest in the whole 
of the land under the will and not 
merely her dower interest as widow. 
Keaton v. Jorndt, 168 S.W. 734, 259 
Mo. 179. (2) Where land devised to 
a widow for life with the power of 


disposition was sold for taxes, Sub- 


sequent exercise of the power of sale 
may not affect the title acquired by 
a purchaser at a tax sale on the the- 
ory that the election related back 
to the probate of the will. Keaton v. 


[61 C.J.] 1809 


for taxes where such land was, when sold, in ad- 
verse possession of a third person;°* but the title 
of the tax purchaser will prevail over persons in 
adverse possession of the land less than the period 
required to confer title, even though such persons 
were not made parties to the proceedings for sale.** 

[§ 1830] i. Separate Interests 
If the statute under which a particular 
piece of land is sold deals with particular interests 
in land, rather than the land itself, and directs their 
separate assessment to their respective owners,°® 
the title acquired by the purchase of a particular es- 
- tate or interest so assessed and sold for the nonpay- 
ment of the taxes on it, will not in general disturb 
or affect any other estates or interests in the land 
orsliens upon it.°° 


Separately As- 


Jorndt, supra. 

Assessment of separate interests 
see supra §§ 776-778. 

Widow’s dower interest see infra § 


1833. 
Berlien v. Bieler, 9 S.W. 916, 
96 Mo. 491, : 

{a] Life estate of widow under 
will. A tax sale of land in proceed- 
ings against the heirs will not divest 
a life estate of the widow under the 


ips gomion v. Bieler, 9 S.W. 916, 96 
Mo. : 
52. Harrison Mach. Works v. Bow- 


ers, 98 S.W. 770, 200 Mo. 219; Wil- 
cox v. Phillips, 97 S.W. 886, 199 Mo. 
288; Stuart v. Ramsey, 95 S.W. 382, 
196 Mo. 404; Evarts v. Missouri Lum- 
ber, -ete;,/ Co.; 92: uSEW. 372, 193 Mo, 
433; Lucas v. Current River Land, 
etc., Co., 85-S.W. 359, 186 Mo. 448; 
Vance v. Corrigan, 78 Mo. 94. 

[a] Rule held inapplicable: (1) 
To a purchaser under a judgment in 
a back tax suit brought against the 
apparent owner of the land, where 
the deed from such apparent owner 
has ‘been recorded and the book con- 
taining the record is destroyed by fire 
before suit brought for the taxes. 
Manwarring v. Missouri Lumber, ete., 
Co., 98 S.W. 762, 200 Mo. 718; Weir 
v. Cordz-Fisher Lumber Co., 85 S.W. 
341, 186 Mo. 388. (2) Where no pat- 
ent to the land in question has been 
issued so ‘that there is no record ti- 
tle thereto, and no apparent owner 
other than the person in possession, 
ee v. Smith, 91 S.W. 85, 193 Mo. 

53. | Patton v. Minor, 125 S.W. 6, 
103 Tex. 176 (limitations by adverse 
possession could not be set up against 
the state if it had purchased the de- 
linquent land). 

54 Patton v. Minor, supra [rev 
(Civ.App.) 117 S.W. 920]. 

55. Cross references: 

Right ‘to: 
Minerals and mineral rights see su- 
pra § 1815. 

Timber see supra §§ 1808-1814. 
Separate assessment of separate in- 

Padestas generally see supra §§ 776— 

56. Windmiller v. Leach, 62 N.E. 
789, 194 Ill. 631; Brundige v. Maloney, 
2 N.W. 1110, 52 Iowa 218; Cadmus v. 
Jackson, 52 Pa. 295; Allegheny City’s 
Appeal, 41 Pa. 60; Pittsburgh’s Ap- 
peal, 40 Pa. 455; Irwin v. U. S. Bank, 
1 Pa. 349; Frum v. Fox, 52 S.E. 178, 
58 W.Va. 334. 

[a] Sale of ome tract for taxes 
levied on another.—While it is an ir- 
regularity for a county tréasurer to 
sell one tract of land for taxes levied 
upon another and distinct parcel, yet, 
if the tracts were separately assess- - 
ed and taxed, the sale will subrogate 
the tax purchaser to the lien of the 
public. Wyman v. Searle, 128 N.W. 
801, 88 Neb. 26. 

[b] Interfering and overlapping 
surveys.—(1) If interfering or over- 
lapping tracts of unseated land are 
severally assessed with taxes and 
sold, the respective titles of the pur- 
chasers will be governed by the su- 
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[§ 1831] j. Liens, Encumbrances, 
Claims®7—(1) In General. It is competent for the 
legislature to make the lien of taxes on real estate 
paramount to all other existing liens and encum- 
brances;°® and when this is done, and particularly 
when the tax sale is considered as creating a new 
and independent title,°® it is generally held that 
the tax title destroys and extinguishes all existing 
liens, charges, and encumbrances,®° and that the 
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or Other 


ty.°? 


the purchaser is 


purchaser may acquire a clear and unencumbered 


periority of the original title. Mc- 

Closkey v. Kunes, 21 A. 823, 142 Pa. 

241; Kunes v. McCloskey,.9 A. 83, 115 

Pa. 461; Hunter y. Cochran, 3 Pa. 105; 

Hunter v. Albright, 5 Watts & S. 

(Pa.) 423. (2) Hence, the purchaser 

may acquire title to a greater acre- 

age than if he took under the junior 
survey. McCloskey v. Kunes, supra; 

Kunes v. McCloskey, supra; Hunter 

v. Cochran, supra; Hunter v. Al- 

bright, supra. 

[c] Where person owning undivid- 
ed half interest in land claims title to 
the whole and is in actual possession 
of the land, his possession does not 
inure to the benefit of the holder of a 
tax title to another undivided inter- 

est in the land since they are not ten- 
ants in common. Willcuts v. Rollins, 

52 N.W. 199, 85 Iowa 247. 

57. Cross references: 

Actual sale as not wiping out all for- 
mer estates and interests see supra 
pi Geicire 

Effect of tax liens on title of pur- 
chasers at judicial sales generally 
see Judicial Sales §§ 123, 124. 

ane generally see Liens 37 C.J. p 

Operation and effect of registration of 
title under Torrens acts as to tax- 
es See Registration of Land Titles § 
110. 


Tare 
Liens and priority generally see su- 
pra §§ 1155-1223. 
Sale as not extinguishing easements 
see Easements § 162. 


58. See supra § 1177. 
59. See supra § 1828. 
60. See supra § 1795. 
61. U.S.—Hefner v. Northwestern 


Mut. Life Ins. Co., 8 S.Ct. 337, 123 U. 
S. 747, 31 L.Ed. 309; De Roux v. 
Girard, 112 F. 89, 50 C.C.A. 136. 

Colo.—Sherman v. Greeley Building 
and Loan Ass’n, 181 ‘P. 975, 977, 66 
Colo. 288 [cit Cyc]. 

Pop Te a v. Dotterer,' 69 Ga, 

94. 

Ill—McConnell v. Jones, 164 N.E. 
186, 332 Ill. 620; Clark v. Zaleski, 97 
N.E. 272, 253 I. 63 [cit Cye]. 

Ind.—Ellison v. Branstrattor, 88 N. 
EB. 963, 89 N.E. 513, 45 Ind.App. 307. 

Iowa.—Wood v. Schwartz, 236 N. 
W. 491; Crum v. Cotting, 22 Iowa 411. 

Kan.—Van Doren v. Wolf, 211 P. 
144, 112 Kan. 380; Girard Trust Co. v. 
Jones, 106 P. 1052, 81 Kan. 753; Doug- 
lass v. Lowell, 67 P. 1106, 64 Kan. 533; 
McFadden v. Goff, 4 P. 841, 32 Kan. 
415; Kansas State Agricultural Col- 
lege v. Linscott, 1 P. 81, 30 Kan. 240. 

La.—Fitzpatrick v. Leake, 21 So. 
597, 49 La.Ann. 794. 

Md.—Winter v. O’Neill, 142 A. 2638, 
155 Md. 624; McMahon y. Crean, 71 
A. 995, 109 Md. 652. 

Mass.—Davis y. Allen, 113 N.E. 364, 
224 Mass. 551; Weeks v. Grace, 80 
N-E. 220, 194 Mass. 296, 9 L.R.A.N.S. 
1092, 10 Ann.Cas. 1077; Hunt vy. Bos- 
ton, 67 N.E. 244, 183 Mass. 305. 

Ped amp asta po v. Barron, 32 Mich. 

Mont.—Richardson y. Lloyd, 300 P. 
254; State v. Jeffries, 270 P.-638, 83 
Mont. 111. 

Neb.—Topliff v. Richardson, 107 N. 
W. 114, 76 Neb. 114; Leigh v. Green, 
90 N.W. 255, 64 Neb. 533, 101 Am.S.R. 
592 [aff 24 S:Ct. 390, 193 U.S. 79,48 
L.Ed. 623]; Merriam y. Goodlett, 54 
N.W. 686, 36 Neb. 384. 


N.Y.—O’Donnell v. McIntyre, 23 N.j 
BE. 455, 118 N.Y. 156; ‘People: v..Ha- 
zen, 230 N.Y.S. 585, 132 Misc. 639.' 

N.D.—Baird v. Stubbins, 226 N.W. 
529, 58 .N.D. 351. 

Ohio.—Kahle vy. Nisley, 78 N.E. 526, 
74 OhioSt. 328; Jones v. Devore, 8 
OhioSt. 430; Gwynne v. Niswanger, 
20 Ohio 556. 

Pa.—Caul v. Spring, 2 Watts 390; 
Greenboro Ferry Co. v. New Geneva 
Ferry Co., 34 Pa.Co. 33. 

Porto Rico.—Ana Marie Sugar Co. 
vy. Castro, 28 Porto Rico 225; Maya- 
guez v. Gomez, 15 Porto Rico 608. 

Vt.—Brown y. Austin, 41 Vt. 262. 

Va.—Stevenson vy. Henkle, 42 S.E. 
672, 100 Va. 591. 

Wash.—Bassett v. City of Spokane, 
168 P. 478, 98 Wash. 654 [aff 161 P. 
65, 93 Wash. 413]; Wilson v. Korte, 
157 P. 47, 91 Wash. 30; Gustaveson v. 
Dwyer, 139 P. 194, 78 Wash. 336 [aff 
145 P. 458, 88 Wash. 303]; Hanson v. 
Carr, 118 P. 927, 66 Wash. 81. 

W.Va.—kKendall y. Scott, 37 S.H. 
531, 48 W.Va. 251. 

Man.—Shewchuk v. Seafred, [1927] 
38 Dom.L.R. 280. , 

Ont.—Re Hunt, 34 Ont.L. 256, 8 Ont. 
W.N. 424, 581; Soper v. Windsor, 32 
Ont.L. 352. 

Sask.—Re Smith, [1925] 2 Dom.L. 
Ra 5565 

“A valid tax sale of the property 
itself, without reservation, is a sale 
of the whole title, and cuts off all 
prior claims and encumbrances not 
specially excepted by statute.” Fred- 
erick v. Goodbee, 45 So. 606, 120 La. 
783 [Syl]. 

[a] “Otherwise the owner of real 
estate may grant an easement or 
leasehold and surrender possession of 
the real estate to such grantee, and, 
upon foreclosure of the tax lien by the 
state, the purchaser would acquire 
only the fee, subject to the easement 
of lease, which would destroy the pri- 
ority of the tax lien.” Hanson v. 
Carr, 118 P. 927, 928, 66 Wash. 81. 

[b] “In the very nature of things 
a sale under a foreclosure of a ‘first 
and superior lien’ could not be made 
subject to any prior lien or incum- 
brance.” Clark v. Zaleski, 97 N.E. 
272, 280, 253 Ill. 63. 

[c] Land itself primarily liable.— 
(1) “If the property itself is subject, 
it must pay the taxes for which it is 
liable, regardless of the interest of 
any and all persons therein.” Ver- 
dery v. Dotterer, 69 Ga. 194, 198. (2) 
“Taxes due the state are not only 
against the owner, but against the 
property also, and that without ref- 
erence to judgments, mortgages, sales, 
transfers or incumbrances of whatso- 
ever nature or effect.” Verdery v. 
Dotterer, supra. 

[d] As to parties to tax sale pro- 
ceedings.—‘‘The title She MA SE Tes SE AN: 
free and discharged from any estate 
in or lien upon the same in favor of 
any person made a party to the [tax 
sale] proceedings.’”’ Wood v. Buena 
Vista Township, 69 A. 205, 206, 76 N. 
J.Law 159. 

_[e]. Under statute vesting right, 
title, and interest of former owner.— 
“It is true, in the language of the 
statute, that the tax deed ‘vests in the 
purchaser all the right, title, interest 
and estate of the former owner in and 
to the land conveyed; but the title 
of the tax purchaser is not limited to 


[§§ 1831-1832 


title,*! without regard to their number and varie- 
On the other hand, particularly where the 
tax lien is not made paramount by law,°* or where 


considered as acquiring merely the 


title of the person assessed,** it has been held that 
the purchaser at a tax sale may take title subject 
to valid liens previously attaching.®° 

[§ 1832] (2) Contingent or Expectant Interest. 
Under the rule that the purchaser takes a new and 


‘the right, title, interest and estate of 
the former owner;’ he takes the title 
‘discharged of liens and equities upon 
it as against such former owner. This 
he could not’do if he claimed through 
or under such former owner. In or- 
der to’ bar: such liens and equities, it 
seems necessary, upon principle, that 
his title shall be an independent one, 
derived from the sovereign authority, 
in consideration of the payment of the 
taxes, and which bars or forfeits all 
previous titles. The statute, instead 
of using the words ‘bar’ and ‘forfeit,’ 
accomplished the same end by declar- 
ing the ‘estate of the former owner’ 
vested in the tax purchaser.” Crum 
v. Cotting, 22 Iowa 411, 419. 

[f] Ineffectuality of delinquent’s 
title—(1) The former title can be of 
no service to the purchaser, nor can 
it prejudice him. O’Donnell v. McIn- 
tyre, 23 N.H. 455, 118 N.Y. 156; Kahle 
v. Nisley, 78 N.E. 526, 74 OhioSt. 328; 
Gwynne v. Niswanger, 20 Ohio 556. 
(2) Hence, covenants running with 
the land do not bind him, nor do hirt 
any good. O’Donnell vy. Mcintyre, sue 
pra. 

Cross references: 

Acquisition of paramount title by pur- 

chaser see supra § 1828. 

Person succeeding to title of original 
grantee as taking subject to ground 
rent generally see Ground Rénts § 


48. 

Whether title acquired in tax sale 
merges in title acquired from for- 
mer owner see Supra § 1822. 

62. Kahle y. Nisley, 78 N.E. 526, 74 
OhioSt. 328; Gwynne vy. Niswanger, 
20 Ohio 556. 

[a] “The theory of the law is that 
a sale under such foreclosure is made 
in full satisfaction of all previous tax 
liens and incumbrances, and that the 
purchaser will not be required to pay 
or discharge any liens or incumbranc- 
es above the amount of his bid.’ 
esl soe Zaleski, 97 N.E. 272, 280, 253 

63. Whether tax lien is paramount 
see supra §§ 1176-1179. 

64. See supra § 1829. 

65. Bouton vy. Lord, 10 OhioSt. 453; 
Nashville v. Cowan, 10 Lea (Tenn.) 
209; Smith v. Lewis, 2 W.Va. 39. 

[a] Ground rent.—The purchaser 
takes the land subject to payment of 
reserved ground rent. Irwin y. U. S. 
Bank, 1 Pa. 349. 

{[b]| Purchaser became trustee of 
tax title for all judgment creditors 
and mortgagees in the order of their 
respective liens. Bouton y. Lord, 10 
OhioSt. 453. 

[c] Effect of merger.—Where the 
purchaser of a. tax title acquires the 
interest of the record owner by con- 
veyance subsequent to the acquisition 
of the tax title and within the period 
allowed by statute for redemption and 
the tax title is merged in the title ac- 
quired from the owner of record, the 
purchasen holds subject to existing 
liens and equities. Boucher vy. Trem- 
bley, 103 N.W. 819, 140 Mich. 352. 

[ad] Statute purporting to conv: 
fee simple title to a tax patie sea 
(1) may simply define the quality of 
the estate he acquires (see supra § 
1822) (2) rather than have the effect 
of vesting in him a title free from 
valid encumbrances (Indianapolis vy. 
ria Bond Co., 84 N.E. 20, 42 Ind.App. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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original title,°* such purchaser may acquire a title 
free from all inchoate and contingent rights and 
titles, including interests which might vest in per- 
sons not in being;® and this may include an es- 
tate in remainder, where the property is assessed 
to the life tenant,®* although ordinarily, where the 
separate interests of remaindermen and life ten- 
ants are separately assessed,®® or where the state 
does not undertake to sell more than the interest 
of the tenant for life,”° the estate of the remainder- 
man is not affected by the tax sale.71 

[§ 1833] (3) Homestead or Dower. If the stat- 
utes are so framed as to invest the purchaser at 
a valid tax sale with the title to the land in fee 
simple,’? he takes title free from claims of home- 
stead’® and of inchoate rights of dower.74 How- 
ever, under the rule that the purchaser acquires 
only the title of the person against whom delinquent 
taxes have been assessed,?® the title of one purchas- 
ing at a tax sale will not take priority over an in- 
choate right of dower which attached to the land 
before the lien for taxes, for which the land was 
sold;*® and while it has been held, under the rule 
that the purchaser acquires only the interest of the 
person assessed, that the purchaser takes no title to 
lands sold for taxes which were erroneously assessed 
against a widow rather than against the heirs of a 
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decedent,’ it has also been held that the purchaser 
in such case acquires only the widow’s dower inter- 
est. 

[§ 1834] (4) Judgment, Execution, or Attach- 
ment Lien. The general rule that the purchaser 
at a tax sale takes title free from existing’ liens on 
the land,’® applies to attachment,’® and judgment 
or execution*! liens; but there is also authority 
to the contrary. However, where the purchaser 
at a tax sale stands in such a relation to the land 
or the owner that his purchase is legally equiva- 
lent merely to a payment of the taxes or a redemp- 
tion,** existing judgment liens are not divested.’ 

Redemption by owner. Where the purchaser ac-_ 
quires but an inchoate title, which does not divest 
liens against the land until the expiration of the 
time allowed for redemption,®®> and the owner re- 
deems, the property remains subject to a previously 
attaching judgment lien.*® 

Tax deed not acknowledged or not recorded. 
Where a tax deed was executed but was not ac- 
knowledged or proved for record as required by 
law,®* and afterward the original owner still re- 
maining in possession, a judgment was rendered 
against him, it was held that the lien of the judg- 
ment was superior to the tax deed, as such deed, 
although spread on the records, was not construc- 


“602; 


66. See supra § 1828. 

67. U.S—De Roux v. Girard, 105 
B.. 798" [aff 112 Fy-89, 50-C°C,A. 136]. 

Ark.—Champion vy. Williams, 264 S. 
W. 972, 165 Ark. 328. 

Iowa.—Lucas vy. Prudy, 120 N.W. 
1063, 142 Iowa 359, 24 L.R.A.N.S. 1294, 
19 Ann.Cas. 974; Willcuts v. Rollins, 
52 N.W. 199, 85 Iowa 247. 
Stic: eee. v. Nunnery, 29° So. 
821. 

N.Y.—In re New York Protestant 
Episcopal Public School, 31 N.Y. 574; 
Jackson vy. Babcock, 16 N.Y. 246; 
Roseth Realty Co. v. Brighton and 
Bensonhurst Electric R. Co., 240 N.Y. 
S. 8, 228 App.Div. 390. : 

68. Cummings v. Cummings, 91 F. 
Champion y. Williams, 264 S.W. 
972, 165 Ark. 328. i 

Right of person with inchoate title 
to redeem see supra § 1693. 


69. See supra §§ 758, 776. 
70. See supra § 1829. 
71. Ala.—Gunter vy. Townsend, 79 


So. 644, 202 Ala. 160. 
Ky.—Rissberger v. Brown, 85 S.W. 
731, 120 Ky. 142, 27 Ky.L. 538. 
Mo.—Falvey v. Hicks, 286 S.W. 385, 
815 Mo. 442; Bradley v. Goff, 147 S. 
W. 1012, 243 Mo. 95; Bell vy. Ham, 173 


_ S.W. 744, 188 Mo.App. 71. 


N.C.—Smith v. Proctor, 51 S.B. 889, 
139 N.C. 314, 2 L.R.A.N.S. 172. _ 

Ohio—Plant v. Murphy, 5 OhioDec. 
(Reprint) 544. aie 

Tenn.—Ferguson v. Quinn, 36 S.W. 
576, 97 Tenn. 46, 33 L.R.A. 688; Blei- 
dorn y. Oakdale Iron, etc, Co., (Ch. 
App.) 43 .S.W. 360. 

Va.—Glenn v. West, 56 S.E. 143, 106 
Va. 356. } 

[a] Other reasons for rule.—(1) 
Failure of a life tendnt to pay taxes 
is not laches aS against the remain- 
dermen. Bell v. Ham, 173 S.W. 744, 
188 Mo.App. 71. (2) Where the pro- 
ceedings for sale do not include the 
remaindermen as parties they cannot 
lose their title without being deprived 


of their day in court. Bell v. Ham, 
supra. f 
[b] Statute vesting interest of 


“former owner.”—Under a_ statute 
vesting in the tax sale purchaser all 
the right, title, and interest of the 
former owner, and defining such “for- 


mer owner” as the person who had. 


the primary duty of assessment and 
payment of the taxes, by exclusion 
such purchaser does not acquire an 
interest free from the interest of a 


‘ 


reversioner or remainderman of the 
legal or equitable estate. Gunter y. 
Townsend, 79 So. 644, 202 Ala. 160. 

Liability of life tenants and re- 
maindermen for taxes generally see 
supra §§ 180-183. 


72. See supra § 1822. 
73. Shell v. Duncan, 10 S.E. 330, 31 
DeOw- DAT) Di pbmbte ae Oats 


74. Ark.—McWhirter v. 
40 Ark. 283. 

Iowa.—Lucas y. Purdy, 120 N.W. 
1063, 142 Iowa 359, 24 L.R.A.N.S. 1294, 
19 Ann.Cas- 974. 

Mich.—Robbins y. Barron, 32 Mich. 

6 


Roberts, 


Minn.—Morrison vy. Rice, 29 N.W. 
168, 35 Minn. 436. 
Ohio.—Jones v. Devore, 8 OhioSt. 


430; Tullis vy. Pierano, 9 OhioCir.Ct. 
647, 9 OhioCir.Dec. 103 [aff 50 N.E. 
1134, 57 OhioSt. 661]. 
Ont.—Tomlinson vy. Hill, 5 Grant 
Che.234; 
[a] Reason for rule.—It may fol- 


low, from the very nature of a tax 
title and the terms of the statute, 
that a valid sale and conveyance of 
lands for the nonpayment of taxes 
will bar even the favored right of 
dower. Kahle v. Nisley, 78 N.E. 526, 
74 OhioSt. 328; Jones v. Devore, 8 Ohio 
St. 430. 

{b] Right to tax is basis of right 
to vest in a tax sale purchaser the 
right of dower. Lucas vy. Purdy, 120 
N.W. 10638, 142 Iowa 359. 

Cross references: 

Nature and effect of tax title as hos- 
tile to other interests see supra § 

1795 


Priorities as to dower generally see 
Dower §§ 81-104. f 
Whether purchaser acquires life es- 
tate of widow under will see supra 
§ 1829. 
75. Transfer of title of person as- 
sessed see supra § 1829. 
7G. Blevins v. Smith, 16 S.W. 213, 
104 Mo. 583, 138 L.R.A. 441; Shell v. 


Dunean, 10 S.E. 3380, 31 S.C. 547, \5 
L.R.A. 821. 
[a] “No. inconvenience has heen 


felt in Missouri because in ordinary 
execution sales the wife’s inchoate 
dower was not conveyed. Creditors 
and purchasers know her interest is 
fixed, and all business transactions 
are based upon that understanding. 
The state has adopted a most string- 
ent policy in passing the fee-simple 


estate to the tax purchasers for the. 


insignificant sum of the tax; a baga- 


telle, usually, compared to the value 
of the lands sold. While the state 
has a right to its revenue, no reason 
appears why it should take the dower 
of the unoffending wife and vest it in 
the tax speculator, thus giving him a 
vantage over all creditors and pur- 
chasers at all other execution sales.’’ 
Blevins v. Smith, 16 S.W. 213, 104 Mo. 
583, 592, 13 L.R.A. 441. ; 

[b]/ Where widow not made party. 
—A tax sale under a judgment for 
delinquent taxes does not bar a wid~< © 
ow’s right of dower where she was 
not made a party to the suit, although 
her right is only inchoate. Blevins vy. 
Smith, 16 S.W. 213, 104 Mo. 583, 13 
L.R.A. 441. 

Whether life estate of widow under 
Han pened by purchaser see supra 

1 

77. Ashbrook v. Bailey, 81 S.E. 64, 
116 Va. 10; Yancey v. Hopkins, 1 
Munf. (15 Va.) 419. 

78. Jackson v. Claypool, 201 S.W. 
2, 179 Ky. 662; Payne vy. Arthur, 29 
S.W. 860, 16 Ky.L. 784. 

79. See supra § 18381. 

80. Davis y. Allen, 113 N.E. 364, 
224 Mass. 551. 

Rank of attachment lien generally 
see Attachment §§ 547-589. 

[a] Quitclaim deed by life tenant 
to holder of tax sale certificate does 
not effect a merger so as to subordi- 
nate the tax certificate to lien acquired 
by attaching creditor. Hanby v. Sny- 
der, (lowa) 237 N.W. 339. Merger of 
subsequently acquired title in title ac- 
quired at tax sale see supra § 1822. 

81. Merrick y. Hutt, 15 Ark. 331; 
University Bank y, Athens Sav. Bank, 
33 S.H. 34, 107 Ga. 246; Morgan v. 
Burks, 15 S.E. 821, 90 Ga. 287; In- 
dianapolis First Nat. Bank v. Hend- 


ricks, 33 N.H. 110, 34 N.H. 218, 134 
Ind. 361; Jenkins v. Newman, 23 N. 
E. 6838, 122 Ind. 99. 

Rank of: 


Execution lien generally see Execu- 
tions §§ 355-363. 

Judgment lien generally see Judg- 
ments §§ 918-934. 
82. Bouton vy. Lord, 10 OhioSt, 453. 
83. See supra §§ 1615-1622, 1826. 
84. Beacham v. Gurney, 60 N.W. 

187, 91 Iowa 621. R 
Right of judgment creditor to re- 

deem see supra § 1690. 


85. See supra § 1800. 

86. Singer’s Appeal, 7 A. 800, 4 Pa. 
Cas. 430. 

87. See infra § 1853. 
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tive notice to subsequent ereditors.®® 

[§ 1835] (5) Mortgage or Vendor’s Lien—(a) 
In General. Where the tax is laid upon the land 
as such, irrespective of separate estates, liens, or 
interests, and is collected by a valid tax sale, pur- 
suant to the general rule,*® the purchaser ordinarily 
takes title to the land free from the lien of a prior 
mortgage,®® but subject to the right of the mort- 
however, as falling 
within the qualifications of and exceptions to the 
general rule, particularly where the purchaser is 
regarded as having merely the title of the person 
assessed,®? it has been held that purchaser takes 
title subject to prior mortgage lien.°® 


gagee to redeem the land;°+ 


TAXATION 


for taxes.°° 


Invalid assessment. Where the assessment was in- 


88. Hill v. Gordon, 45 F. 276. 

[a] Alimony decree.—Under the 
Saskatchewan Land Titles Act, a tax 
purchaser is entitled to a certificate 
of land free from judgment for ali- 
mony registered against the land sub- 
sequent to sale but prior to issuance 
of deed. Re Smith, (Sask.) [1925] 
2 Dom.L.R. 556. 

Lien of decree for alimony general- 
ly see Divorce §§ 723-726. 
89. See supra § 1831. 
90. U.S.—Greenwalt v. 
F. 792, 3 McCrary 166. 

cy ea aaak Sch aa v. Walker, 

Colo.—Sherman vy. Greeley Building 
& Loan Ass’n, 181 P. 975, 977, 66 Colo. 
288 [cit Cyc]; Wells v. Brown, 128 P. 
869, 23 Colo.App. 190. 

Ga.—Verdery vy. Dotterer, 69 Ga. 
4 


Tucker, 8 
30 Ark. 


194. ; 
Ind.—Peckham v. Millikan, 99 Ind. 

352. 

Neat) hope es v. Schwartz, 236 N.W. 
La.—In re Douglas, 6 So. 675, 41 

La.Ann. 765; Maumus y. Beynet, 31 

La.Ann. 462. 


Me.—Williams y. Hilton, 35 Me. 547, 
58 Am.D. 729. 

Mass.—Abbott v. Frost, 70 N.E. 
478, 185 Mass, 398; Coughlin v. Gray, 
131 Mass. 56; Parker'v. Baxter, 2 


Gray 185. 

Mo.—Allen v. McCabe, 6 S.W. 62, 
93 Mo. 138; Cowell v. Gray, 85 Mo. 
169; Gitchell v. Kreidler, 84 Mo. 472; 
Stafford v. Fizer, 82 Mo. 393. 

Neb.—Sanford v. Scott, 181 N.W. 
148, 105 Neb. 479; Topliff v. Richard- 
son, 107 N.W. 114, 76 Neb. 114. 

N.J.—Blackwell v. Pidcock, 43 N.J. 
Law 165; Doremus v. Cameron, 22 A. 
802, 49 N.J.Eq. 1; Paterson v. O’Neill, 
32 N.J.Eq. 386; Campbell v. Dewick, 
20 N.J.Eq. 186. 

N.Y.—Erie County Sav. Bank v. 
Schuster, 79 N.E. 8438, 187 N.Y. 111; 
Oliphant v. Burns, 40 N.E. 980, 146 
N.Y. 218; Becker v. Howard, 66 N.Y. 
5 [aff 4 Hun 359, 6 Thomps.&C. 603]; 
People v. Hazen, 230 N.Y.S. 585, 132 
Mise. 639. 

N.C.—Lyman v. Hunter, 31 S.E. 
827, 123 N.C. 508; Powell v. Sikes, 26 
S.E. 38, 119 N.C. 231. See also Vir- 
ginia L. Ins. Co. v. Day, 37 S.H. 158, 
127 N.C. 133 (Stating text rule which 
was declared, however, inapplicable 
to the facts of the particular case). 

N.D.—First Nat. Bank y. Mohall 
State Bank, 206 N.W. 411, 53 N.D. 
319. 3 
Pa.—Cadmus y. Jackson, 52 Pa. 295; 
Fager v. Campbell, 5 Watts 287. 

S.C.—Interstate Bldg., etc., Assoc. 
vy. Waters, 27 S.H. 948, 50 S.C. 459. 

Wash.—Craver v. Wehr, 167 P. 98, 
98 Wash. 56. 

[a] Foreclosure of mortgage.—(1) 
A tax sale is not subject to the rule 
that one who purchases during the 
pendency of a suit is held bound by 
the decree that may be made. Wright 
v. Walker, 30 Ark. 44. (2) Hence a 
purchaser at a tax sale is not bound 
by the foreclosure of a mortgage giv- 


en by the former owner of the land, 
and the purchaser at the foreclosure 
sale cannot maintain ejectment 
against the holder of the tax title in 
possession. Becker v. Howard, 4 Hun 
ee 6 Thomps.&C. 603 [aff 66 N.Y. 


}. 

[b] Trust deeds in nature of mort- 
gage.—Sherman v. Greeley Building 
and Loan Ass’n, 181 P. 975, 66 Colo. 
288; Wells v. Brown, 128 P. 869, 23 
Colo.App. 190. 

Cross references: 
Priority of tax lien i 

gages and other encumbrances in 

general see supra §§ 1180-1188. 
Separate interests separately assess- 

ed generally see supra § 758 et seq. 
Title acquired in purchase by one un- 

der duty to pay tax generally see 

Supra § 1826. 

Trust deeds in nature of mortgage 

generally see Mortgages §§ 8-15. 


as against mort- 


91. See supra § 1692. 

$2. See supra § 1829. 

93. Hall v. Hall, 192 S.W. 76, 174 
Ky. 356; Bouton v. Lord, 10 OhioSt. 


453; Middleton vy. Moore, 73 P. 16, 43 

oe: 357; Smith y. Lewis, 2 W.Va. 
[a] Trust deed in nature of mort- 

gage.—Smith v. Lewis, 2°-W.Va. 39. 

[b] Conventional, judicial, and le- 
gal mortgages.—(1) The effect of a 
statute providing that a tax sale of 
land shall operate as a cancellation 
of all conventional and judicial mort- 
gages is, by including the two classes 
of mortgages, to exclude from its op- 
eration legal mortgages. Harney v. 
Quaglino, 1 La.A. (Orleans) 230. (2) 
Hence, under such statute, a purchas- 
er does not take title free from a le- 
gal mortgage in favor of a minor. 
Harney v. Quaglino, supra. (3) And, 
in order that the purchaser's title may 
prevail over a judicial mortgage, it 
is necessary that he prove a valid sale. 
Fitzpatrick vy. Leake, 18 So. 649, 47 
La.Ann. 1643. 

[c] Fraud and collusion between 
purchaser and former owner.—Pvi- 
dence held not to show fraud and col- 
lusion between buyer at tax sale 
and former owner to defeat a mort- 
gage lien creditor. Gremillion v. Le- 
moine, 5 La.App. ‘492. 

[ad] Mortgage not given by owner 
at, time of assessment.—Where a 
mortgage was not given by those who 
were owners of the land at the time 
of assessment, the purchaser of such 
land for taxes does not acquire title 
free from the mortgage lien. Hopper 
v. Malleson, 16 N.J.Eq. 382. 

[e] Purchase by one not tunder 
duty to pay taxes.—(1) One not 
obliged to pay taxes nor in privity 
with one so liable may obtain a tax 
title, and when in possession there- 
under may accept a conveyance from 
a former owner, without incurring the 
risk of losing his land for failure to 
pay a mortgage given by such for- 
mer owner, outstanding when the tax= 


es became delinquent though the 
mortgagor covenanted to pay the 
same. Carson y. Fulbright, 103 P. 


[$§ 1834-1836 


valid the purchaser does not take title free from a 
prior mortgage lien,®* even, it has been held, an un- 
recorded mortgage.°®° 

Vendor’s lien. Utider a statute making the record- 
ing of a tax sale operate as a cancellation of all con- 
ventional and judicial mortgages the purchaser does 
not take title free from a vendor’s lien on land sold 


[§ 1836] (b) Mortgage to State. As an exception 
to the general rule above stated,®? and under appro- 
priate statutes it is held that a tax sale purchaser 
does not acquire title free from the lien of a mort- 
gage given to the state,°® or of one given to secure a 
loan of school funds,®® or of the state sinking fund.’ 


139, 80 Kan. 624. (2) Guarantor of 
payment of a note secured by mort- 
gage, not being under any liability to 
pay the taxes for which land is sold, 
may take a tax title to the mortgaged 
premises good against all the world 
except the mortgagee, and the mort- 
gagee may impeach such title only 
so far aS may be necessary to protect 
his lien. Cones v. Gibson, 94 P. 998, 
77 Kan. 425, 16 L.R.A.N.S. 121. 

[f] Under statute authorizing sale 
of timber on land in order to pay de- 
linguent taxes, one purchasing such 
timber takes title to the timber free 
from the lien of a mortgage on the 


premises. Morrow v. Dows, 28 N.J. 
Eq. 459. 
[2] Where owner purchases land 


sold for taxes (1) which had been 
assessed to the owner who had, after 
assessment, conveyed by unrecorded 
deed and received a reconveyance pri- 
or to the expiration of the period of 
redemption, the purchaser does not ac- 
quire title free from a prior mortgage 
(Saftel v. Newton Say. Bank, 150 N. 
BE. 433, 254 Mass. 516), (2) since the 
owner is regarded by his purchase 
merely to pay the taxes due from him 
rather than as buying an outstanding 
security (Saftel vy. Newton Sav. Bank, 
supra). ¥ 

94. Bennett v. Kavarich, 5i N.Y.S. 
752, 23 Misc. 73 [aff 60 N.Y.S. 1138, 
44 App.Div. 629]. 

95. Gibson v. Uppenkamp, 109 P. 
781, 88 Kan. 74. 

96. Conservative Homestead Ass’n 
v. Conery, 125 So. 621, 169 La. 573. 

97. See supra § 1835. 
wick Harrison v. Williams, 39 Ark. 

[a] Rights of county, as holder of 
a tax certificate under a sale of land 
subject to a mortgage in favor of -the 
state, are inferior to the title of the 
state after foreclosure of its mort- 
gage. State v. Burleigh County, 212 
IN: W. 20% 5bpN; Dee 

99. Stockwell v. State, 101 Ind. 1; 
State v. Jones, 95 Ind. 175; La Rue v. 
King, 37 N.W. 374, 74 Iowa 288; 
Ritchie v. McDuffie, 17 N.W. 167, 62 
Iowa 46; Lovelace v. Berryhill, 36 
Iowa 379; State v. Shaw, 28 Iowa 67; 
Crum v. Cotting, 22 Iowa 411: Hel- 
phrey v. Ross, 19 Iowa 40; Board of 
Com’rs of Woods County v. State, 257 
Pet S,8 Low OKI Oi 

[a] Notice presumed.—Purchas- 
er at a real estate mortgage sale in- 
volving a school fund is presumed to 
know that the state has another lien 
on real estate for taxes, where pub- 
lic record disclosed it. Board of 
ey si v. State, 257 P. 778, 125 Okl. 

[b] County as purchaser.—The 
authorities of a county cannot buy in 
a tax title, for the use of the school 
fund, for the purpose of defeating 
and cutting off the lien of a mortgage 
held by a third person and which is 
prior to another mortgage in favor 
Ge the fund. Miller v. Gregg, 26 Iowa 

1. Pugh v. Sinking Fund Com’rs, 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 1837-1838] 


[§ 1837] (6) Other Tax Liens*—(a) Prior or Co- 
In some states it is held that the 
sale of land for nonpayment of taxes does not divest 
the hen of any taxes previously assessed and charge- 
However, 
changed by statute or order of court,* stich as one 
containing a direction that the tax purchaser shall as- 
sume and pay all previous delinquent taxes,® or that 
he shall take title subject to the hens of existing tax- 
es,® is that a purchaser at a valid tax sale will acquire 

title free from the liens of all taxes assessed for any 
years previous to that for which the sale was made.* 
Henee a title acquired by a sheriff’s or treasurer’s 
deed, in pursuanee of a sale for a delinquent tax, will 
prevail over a tax title acquired by a similar deed 


ordinate Taxes. 


able on the same premises.? 


23 A. 270, 53 N.J.Law 629; Rahway 
v. New Jersey Sinking Fund Com’rs, 
18 A. 56, 44 N.J.Eq. 296. 

2. Sale of land for taxes as dis- 
charging liens for taxes generally see 
supra § 1214. 

3. Adams y. Osgood, 60 N.W. 869, 
42 Neb. 450; Berger v. Multnomah 
County, 78 P. 224, 45 Or. 402; State v. 
Ewing, 11 Lea (Tenn.) 172; Nash- 
ville v. Cowan, 10 Lea (Tenn.) 209. 

[a] In New York.—(1) Under New 
York City Charter, § 1030, and in view 
of §§ 1027-1029, 1035, 1038, 1039, the 
purchaser of a tax lien acquires first 
lien on premises free of liens for 
taxes, assessments, ete., accruing be- 
fore the date specified in advertise- 
ment of sale, and the city was es- 
topped to assert right to collect taxes 
accruing before such date. In re 
Salzberg, 206 N.Y.S. 837, 212 App.Div. 
44 [aff 148 N.E. 744, 240 N.Y. 651]. 
(2) Under L. (1902) c 559 §§ 9 and 
10, providing for the enforcement of 
taxes levied by Oneida county, the 
city of Utica having failed to redeem 
from county taxes levied on land 


’ within its boundaries, as authorized 


by the city’s charter as amended by 
L. (1901) ¢ 577, the sale of such land 
for the county taxes discharged it 
from the lien of prior city tax certifi- 
eates. Pickell v. City of Utica, 146 
INYO. cad, Lol App.Div.c! ath: dt TN. 
BH. 1098, 216 N.Y. 740]. 

4 See statutory provisions. 

[a] Particular statutes.—(1) Un- 
der a statute declaring that tax liens 
shall continue and remain in force un- 
til all back taxes shall be fully paid, 
a tax sale purchaser does not take ti- 
tle free from the lien of prior taxes 
until they have been in, fact paid. 
State v. Werner, 10 Mo.App. 41. (2) 
Under a statute making the state tax 
lien absolute to the exclusion of all 
other liens and to continue until all 
the taxes are paid, it has been held 
that a tax sale purchaser does not 
take title free from the lien of prior 
unpaid taxes. Cowell v. Washburn, 
22 Cal. 519. (3). Under statute mak- 
ing taxes lien until paid, the purchas- 
er at a tax sale does not acquire ti- 
tle free from the lien of prior unpaid 
taxes. Denman vy. Steinbach, 69 P. 
751, 29 Wash. 179. (4) Under a stat- 

ute preserving or renewing the state’s 
lien for taxes levied in prior years 
whenever the tax sale for such prior 
years is adjudged void, the purchas- 
er at a subsequent tax sale does not 
take title free from the lien for the 
taxes of the prior years. Oakland 
Cemetery Assoc. v. Ramsey County, 
108 N.W. 857, 109 N.W. 237, 98 Minn. 
404, 116 Am.S.R. 377. 

5. Gulf States Land, etc., Co. v. 
Parker, 72 F. 399, 60 F. 974; Remick 
Vv. Lang, i TS0- 461, 47 La. Ann. 914; 
Leeds v. Hardy, 11 "So. 1, 44 La. Ann. 
556; Martinez v. State Tax Collectors, 
7 So. 796, 42 La.Ann: 677. 

6 Burton v. Louisville, 85 S.W. 
727, 27 Ky.L. 514; Auditor-Gen. v. 
Sherman, 98 N.W. 995, 136 Mich. 157; 
Rochester vy. Kapell, 69 N.E& 1121, 177 
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TAX ATION 


except as 


taxes of a given 


es were equally 


N.Y. 533. 

7. U.S.—Alexandria v. Preston, 8 
Cranch 53, 3 L.Ed. 485; Western 
Land, ete., Co. v. Guinault, 38 F. 287. 

Ala.—Thorington v. Montgomery, 
7 So. 3638, 88 Ala, 548. 

Cal.—Chandler v. Dunn, 50 Cal. 15; 
Dougherty v. Henarie, 47 Cal. 9; An- 
derson v. Rider, 46 Cal. 134. 

D.C.—Distriet of Columbia v. Huf- 
ty, 13 App.D.C. 175; Wall v. District 
of Columbia, 17 D.C. 194; Brewer v. 
District of Columbia, 16 D.C. 274. 

Ill.—Law v. People, 4 N.H. 845, 116 
Tll. 244. : 
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Ind. 326; Scott v. Federal Land Bank 
of Louisville, Ky., (App.) 175 N.E. 16. 
Iowa.—Phillips v. Wilmarth, 66 N. 
W. 1058, 98 Iowa 32; Hough v. Eas- 
ley, 47 Iowa 330; Shoemaker v. Lacy, 
45 Iowa 422; Bowman v. Thompson, 
36 Iowa 505; Preston v. Van Gorder, 
SEtows 250; Gray v. Coan, 30 Iowa 
La.—Gulf States Land, etc., Co. v. 
Wade, 25 -So...105,..51. La.Ann: 251; 
Bradford v. Lafargue, 30 La.Ann. 432. 
Mich.—Auditor-Gen. v. Clifford, 107 
N.W. 287, 143 Mich. 626; Robbins v. 
Barron, 32 Mich. 36. But see Harding 
v. Auditor- Gen., 104 N.W. 39, 140 
Mich. 646 (requiring purchaser to pay 
taxes for year prior to sale). 
Minn.—Minnesota Debenture Co. v. 
Scott, 119 N.W. 391, 106 Minn. 32; 
Brodie v. State, 113 N.W. 2, 102 Minn. 
202; Gates v. Keigher, 108 N.W. 860, 
99 Minn. 138;. State v. Camp, 82 N.W. 
645, 79 Minn. 343; Wass v. Smith, 25 
N.W. 605, 34 Minn. 304. 
Mo.—Smith v. Laumier, 84 Mo. 672. 
N.J.—Harrington Co. v. Roach, 147 
A. 201, 105 N.J.Eq. 745; Harrington 
Co. v. Walker, 147 A. 199, 105 N.J.Eq. 
172; Cahill v. Town of Harrison, 100 
A. 625, 87 N.J.Eq. 524. 
N.D.—Emmons County v. Bennett, 
81 N.W. 22, 9 N.D. 13h 
Ohio.—Buckley v. Osburn, 8 Ohio 
180 
Okl.—State v, Moore, 189 P. 511, 78 
OK1. 164. 
Pa.—Brundred v. Egbert, 28 A. 142, 
158 Pa. 552; Huzzard v. Trego, 35 Pa. 
9; Irwin v. Trego, 22 Pa. 368. 


W.Va.—State v. Jackson, 49 S.E. 
465, 56 W.Va. 558. 

Wis.—Knox v. Leidgen, 23 Wis. 
292; Sayles v. Davis, 22 Wis. 225; 
Jarvis v. Peck, 19 Wis. 74. 

B.C.—Jamieson v. Victoria, 6 B.C. 


09. 

[a] “This rule is one of necessity, 
growing out-of the imperative nature 
of the demand of the government for 
its revenues. Tax liens take priority 
in the reverse order of other liens.” 
Auditor-Gen. v. Clifford, 107 N.W. 287, 
289, 143 Mich. 626 [quot State v. 
Moore, 189 P. 511, 514, 78 Okl. 164]. 

[b] On sale of land after foreclo- 
sure of lien.—(1) A purchaser of land 
at a sale in pursuance of a decree 
foreclosing a lien on the land for 
taxes takes title free from prior tax 
liens. Clark v. Zaleski, 97 N.E. 272, 
280; 2538 Ill, 63. (2) Hence all tax 
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for the tax of a previous year, even though the sale 
for the older tax was made after the sale for .the 
later tax,® and while it has been held that this rule 
operates as well in favor of the owner who redeems 
from the tax sale as the purchaser,® it has been held 
that the rule does not operate in favor of the delin- 
quent owner of the land,'® particularly where he pur- 
chases in bad faith.11 

[§ 1838] (b) Subsequent Taxes. 


A sale for the 
year does not vest in the purchaser 


title free from the lien of taxes assessed for a subse-. 
quent year, whether they were assessed before the 
sale or in the interval before the purchaser completes 
his title,1? except perhaps in cases where all the tax- 


chargeable on the property at the 


deeds held by parties to the record 
were cut off by the foreclosure decree 
and the sale thereunder. Clark v. 
Zaleski, supra. (3) “One of the pur- 
poses of providing for a foreclosure, 
in equity, of tax liens was to enable 
the state to collect, by sale, a part of 
the taxes which were a lien against 
the property,” Clark vy. Zaleski, su- 
pra. (4) “It would be absurd to say 
that a purchaser under such sale 
would take the land subject to all 
prior tax liens.” Clark v. Zaleski, su- 
pra. (5) “If this were true, there 
would be no advantage in foreclosing 
such liens over a purchase for’ the 
full amount due at an ordinary tax 
sale.” Clark v. Zaleski, supra. 

8. Ala.—-Thorington v. Montgom- 
ery, 7 So. 363, 88 Ala. 548. 


gg Anderson v. Rider, 46 Cal. 
Mass.—Keen vy. Sheehan, 28 N.E. 


150, 154 Mass. 208. 
N.D.—Emmons County v. Bennett, 
81 te 22, 9.N.D. 131. 
Tex.—Houston v. Bartlett, 68 S.W. 
730,-29 Tex.Civ.App. 27. 
W.Va.—Cain v. Brown, 46 S.E. 579, 
47 Towa 330 


54 W.Va. 656. 
9. Hough v. Easley, 
[dist Bowman vy. Eckstien, 46 Iowa 


583]; Huzzard v. Trego, 35 Pa. 9. 
10. Shelley v. St. Charles County, 
28 F. 875; Winter v. Montgomery, 14 


So. 659, 101 Ala. 649; Newmyer v. 
Tax Service Corporation, 289 P. 365, 


87 Colo. 474; Bowman y. Eckstien, 46 
Iowa 583. 
11. Winter v. Montgomery, 14 So. 


659, 101 Ala. 649; 
stien, 46 Iowa 583. 


Bowman vy. Hck- 


12. U.S.—Newby v. Brownlee, 23 
FB, 320. 

Esco ee rem v. Rider, 46 Cal. 
134. 


Colo.—Whitehead y. Desserich, 206 
P. 384, 71 Colo. 327; Bennett v. City 
and County of Denver, 197 P. 768, 70 
Colo, 77 [cit Cyc]; HMenrylyn Irr. 
pst v. Patterson, 176 P. 493, 65 Colo. 
385. 

D.C.—U. S. v. McFarland, 18 App. 


D.C. 120. 

Ga.—Wilson v. Boyd, 10 S.E. 499, 
84 Ga. 34. 

Idaho.-—Bauer v. Cassia County, 277 
P. 1111, 47 Idaho 680. 


Ky. —Burton v, Louisville, 85 S.W. 
727, 27 Ky.L. 514. 

La.—Fluker v. De Grange, 41 So. 
591, 117 La. 331; Muller v. Mazerat, 
33 So. 104, 109 La. 116; Kohlman vy. 
Glaudi, 27 So. 116, 52 La.Ann. 700; 
McAlister v. Anderson, 27 La.Ann. 


425. 

Mass.—Keen y. Sheehan, 28 N.E. 
150, 154 Mass. 208. 

Mich._—Auditor-Gen. y. Clifford, 107 
N.W. 287, 143 Mich. 626; Cheever v. 
Flint Land Co., 96 N.W. 933, 184 Mich. 
604; Cockburn vy. Auditor-Gen., 79 N, 
W. 931, 120 Mich. 643; Hubbard v. 
Auditor-Gen., 79 N.W. 979, 120 Mich. 
505. 

Mo.—Excelsior Springs v. Henry, 
73 S.W. 944,99 Mo.App. 450. 

N.M.—Wilson v. Matson, 177 P. 746, 
25 N.M. 67. 
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time of the sale and might all have been included in 
itis 

[§ 1839] (c) Municipal Taxes and Assessments.** 
Where the statute makes the state taxes a superior 
lien to municipal taxes and local improvements,'® 
or where both classes of taxes are to be collected in 
the same manner and by the same proceedings,*® 
those of the latter class will ordinarily be cut off and 
their lien extinguished by a sale for state taxes in 
which the local taxes or assessments might have 
been included;!* but otherwise the purchaser will 
take subject to existing taxes of the inferior class.1® 
Subject to the foregoing rules!® under particular 
statutes purchasers of land sold for taxes have been 
held to acquire title free from?° or subject to?! liens 
for local assessments set out in the footnotes. 

[§ 1840] 5. Defects and Irregularities in Prior 
Proceedings*22—a. In General. A tax sale which is 
for any reason null and void confers no title on the 
purchaser.?*? The power'to sell land for the nonpay- 
ment of taxes is a naked power not coupled with an 


TAX ATION 


[$§ 1838-1840 


interest,24 and the proceedings, being all hostile to 
the owner, are stricti juris,?> and the purchaser 
comes within the rule of caveat emptor.?° To a cer- 
tain extent flaws or omissions in the prior proceed- 
ings may be rendered innocuous by curative stat- 
utes,27 or by statutes making tax deeds presumptive 
evidence or even conclusive evidence of regularity,** 
or by the application of the statute of limitations to 
actions to impeach tax titles.2° But subject to these 
considerations the general rule prevails that, al- 
though defects or irregularities in the prior proceed- 
ings which are not material or not of a nature to af- 
fect the substantial rights of the taxpayer, or con- 
sist merely in the disregard of directory provisions 
designed to secure order, system, or dispatch in pro-— 
ceedings, may not invalidate a tax title otherwise 
good, yet any illegality, jurisdictional defect, or fail- 
ure strictly to comply with mandates of the law 
which are designed for the protection or security of 
the owner of the property will render the tax title 
wholly void and nugatory.°° The taxpayer is enti- 


Okl.—State v. National Bank of 
Commerce of Pawhuska, 281 P. 579, 
139 Okl. 134 [cit Cyc]. 

Pa.—Irwin v. Trego, 22 Pa. 368; 
Liggett v. Long, 19 Pa. 499; Diamond 
Coal Co. v. Fisher, 19 Pa. 267. 

W.Va.—State v. Jackson, 49 S.E. 
465, 56 W.Va. 558. 

Wis.—Sayles v. Davis, 22 Wis. 225. 

[a] Where certificate of sale ex- 
pressly recites that the tax sale is 
made subject to payment of all ar- 
rears of taxes before the deed is de- 
mandable, the purchaser takes title 
subject to the lien of such taxes. U. 
S. v. McFarland, 18 App.D.C. 120. 

Liability of assignee of tax-sale 
certificate to pay taxes see infra § 
1857. 

13. State v. Cole, 1 N.C. 311. 

See also Municipal Corpora- 
§ 3567. 
See supra §§ 1191-1193. 


16. See supra § 1540 et seq. 
17. Iowa.—Fitzgerald v. Sioux 
City, 101 N.W. 268, 125 Iowa 396; 


Harrington v. Valley Sav. Bank, 93 
N.W. 347, 119 Iowa 312. 

La.—Iin re Lindner, 38 So. 610, 114 
La. 895. 

Mont.—State v. Jeffries, 270 P. 638, 
83 Mont. 111. ; 

S.C.—Holmes v. Weinheimer, 44 S. 
BE. 82, 66 S.C. 18. 

Tenn.—Nashville v. Lee, 12 Lea 452. 

Wash.—Ballard v. Mitchell, 80 P. 
440, 38 Wash. 239; Ballard v. Ross, 80 
P. 439, 38 Wash. 209; Pennsylvania 
Conv. City Jot Lacoma, 79 Po 306536 
Wash. 656; Ballard v. Way, 74 P. 
1067, 34 Wash. 116, 101 Am.S.R. 993. 

Wis.—Knox v. Leidgen, 23 Wis. 
292; Smith v. Ludington, 17 Wis. 334; 
Smith v. Vandyke, 17 Wis. 208. 

“The local improvement assess- 
ment, due or not due, is a charge 
against the property, which will not 
be permitted to impede or interfere 
with the collection of state and coun- 
ty taxes.” Pennsylvania Co. v. City 
of Tacoma, 79 P. 306, 36 Wash. 656 
[quot State v. Jeffries, 270 P. 638, 641, 
83 Mont. 111]. 

[a] Assessments payable in in- 
stallments or not matured.—(1) ‘‘The 
fact that the local improvement as- 
sessment is payable in installments 
and that some or all of the install- 
ments have not matured can make 
no possible difference.’”’ Pennsylvania 
Co. v. City of Tacoma, 79 P. 306, 36 
Wash. 656 [quot State v. Jeffries, 270 
P. 688, 641, 838 Mont. 111] (‘‘this rule 
may operate harshly against the mu- 
nicipalities of the state where assess- 
ments for local improvements are 
made payable in installments through 


a long series of years, but, if so, the 
remedy lies with the Legislature, and 
not with this court’’). 

18. Del.—Knowles v. Morris, 65 A. 
782, 22 Del. 76. 

Ga.—Hargrove v. Lilly, 69 Ga. 326. 

Ind.—McCollum y. Uhl, 27 N.E. 
152, 725, 128 Ind. 304; Justice v. Lo- 
gansport, 101 Ind. 326; Indianapolis 
v. City Bond Co., 84 N.E. 20, 42 Ind. 
App. 470. ‘ 

Iowa.—Dennison Keokuk, 45 
Iowa 266. 

La.—State v. Recorder of Mortga- 
ges, 12 So. 880, 45 La.Ann. 566; Bel- 
locq v. New Orleans, 31 La.Ann. 471. 

19. See supra text and notes 15-18. 

20. See case infra this note. 

[a] Drainage districts—Under a 
statute vesting in a county, purchas- 
ing land sold for delinquent taxes, 
title free from all encumbrances, with 
specified exceptions, the county ac- 
quired title free from the lien of a lo- 
cal assessment by a drainage district. 
Heffner,v. Ketchen, (Idaho) 296 P. 


768. 
Irrigation district—Under a 


Vv. 


[b] 
statute vesting in a tax-sale purchas- 
er, ina sale for general taxes, title 
“free from all encumbrances” he 
takes title free from the lien of an 
irrigation district. State v. Board of 
Com’rs of Cascade County, 296 P. 1, 
89 Mont. 37. 

21. See cases infra this note. 

[a] Drainage districts.—(1) Little 
River Drainage Dist. v. Sheppard, 7 
S.W.(2d) 1013, 320 Mo. 341. (2) Hus- 
band managing wife’s property and 
taking tax title in his name could not 
hold title against drainage district 
having lien for unpaid assessments, 
if title was acquired without wife’s 
consent. Little River Drainage Dist. 
v. Sheppard, supra. (3) Purchaser at 
sale for state and county taxes took 
subject to lien of drainage district for 
future installments of estimated to- 
tal tax. McAnally v. Little River 
Drainage Dist., (Mo.) 28 S.W.(2d) 650. 

[b] Levee district.—State’s para- 
mount tax lien, on foreclosure sale to 
state, may merely suspend rather 
than extinguish a levy improvement 
district’s tax liens. Board of Com’rs 
of McKinney Bayou Drainage Dist. 
v. Board of Directors of Garland 
Fees Dist., 28 S.W.(2d) 721, 181 Ark, 

[c] Road improvements.—Hopper 
v. Chandler, 36 S.W.(2d) 398, 183 Ark. 
469; Turley v. St. Francis County 
Road Improvement Dist. No. 4, 287 S. 
W. 196, 171 Ark. 939; State ex rel. 
Tee: Trimble, 2 S.W.(2d) 616, 318 

oO. f 


Priority of liens generally for local 

assessments relating to: 

Drains § 270. 

Levees and Flood Control § 73. 

Pica improvements see Highways § 

512. 

22. Cross references: 

Estoppel and ratification see infra §§ 

2016, 2017. ‘ 

Regularity of: 
Levy and assessment see supra §§ 
758-921. 

Redemption see supra § 1700 et seq. 

Sale see supra § 1414 et seq. ; 

23. Lee v. Weller, 137 S.W. 782, 144 
Ky. 70; Peo. v. Roberts, 45 N.E. 941, 
151 N.Y. 540. 

24. See supra § 1516. 

25. King v. Booth, 126 S.W. 830, 
94 Ark. 241; Shurtleff v. Potter, 92 
N.E. 331, 206 Mass. 286. ; 

26. See infra § 1824. y 

27. See supra §§ 1681-1684. 

28. See-supra § 1954. 

29. See infra §§ 2036-2038. 

38. -S.—Lansburgh vy. McCor- 
mick, 224 F. 874, 140 C.C.A. 296; In- 
diana, etc., Lumber, ete., Co. v. Mil- 
burn, 161 F. 531, 88 C.C.A. 473; Paine 
v. Germantown Trust Co., 136 F. 527, 
69 C.C.A. 303; Morse v. South, 80 F. 
206; Ogden v. Harrington, 18 F.Cas, 
No. 10,457, 6 McLean 418. 

Ala.—Gunter v. Townsend, 79 So. 
644, 202 Ala. 160; Standifer vy. Styles, 
64 So. 345, 185 Ala. 550; Clark v. 
Tunstall, 60 So. 847, 179 Ala. 558; 
Hooper v. Bankhead & Bankhead, 54 
So. 549, 171 Ala. 626; Fleming v. Mc- 


Gee, 1 So. 106, 81 Ala. 409; Elliot v. 
Doe, 24 Ala. 508. 
Ark.—Stade v. Berg, 30 S.W.(2d) 


211, 182 Ark. 118; Grayling Lumber 
Co. v. Tillar, 258 S.W. 132, 162 Ark. 
221; Shultz v. Carroll, 248 S.W. 261, 
157 Ark. 208; Sibly v. Cason, 109 S. 
W. 1007, 86 Ark. 32. 

Cal.—Holland v. Hotchkiss, 123 P. 
258, 162 Cal. 366; Wright v. Fox, 89 
P. 832, 150 Cal. 680; Denning v. Green, 
263 P. 819, 88 Cal.App. 379; Numitor 
Gold Mining Co. v. Katzer, 256 P. 464, 
83 Cal.App. 161. 
ieee v. King, 25 App.D.c. 

Fla.—Ewing v. Creary, 88 So. 260, 
81 Fla. 420; McLeod v. Williams, 74 
So. 408, 73 Fla. 338; Townsend vy. 
Brown, 67 So. 869, 69 Fla. 155; Clark- 
Ray-Johnson Co. v.-Williford, 56 So. 
938, 62 Fla. 453; Starks v. Sawyer, 47 
So. 513, 56 Fla. 596. 

Ga.—Shippen Bros. Lumber Co. y. 
Flemister, 91 S.H. 111, 146 Ga. 348: 
Roser v. Georgia L. & T. Co., 44 S.B, 
994, 118 Ga. 181, 

Idaho.—McGowan vy. Elder, 113 P. 


*By ALBERT DE FOREST TYLER (§§ 1840-1848). 


For later cases. developments and changes in the law see Annotations, same title and section number, 
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§ 1840] 


tled to have any doubt as to the validity of the tax 
deed favorably considered for his protection,®! and 
in some cases it is held that the rights of the tax- 
payer will be guarded with the utmost care,?? and 
that the courts will seize upon the slightest flaw of 
substance in a tax sale to restore the property to 
him.** Qn the other hand it has been held that, since 
the state holds out the inducement of large profits 


102, 19 Idaho 153. 

Ill—Coombs_ v. 64 N.E. 
1056, 198 Ill. 586. 

Ind.—Barnum y. Rallihan, 112 N.E. 
561, 63 Ind.App. 349; Hypes v. Nelson, 
114 N.E. 459, 63 Ind.App. 304; Dixon 
Bist HOM PEON, 98 N.E. 738, 52 Ind.App. 


People, 


Iowa.—Cassady v. Sapp, 19 N.W. 
909, 64 Iowa 203. 

Kan.—Upham vy. Cheeseman, 254 P. 
404, 123 Kan. 59; Porter v. Beaty, 139 
P. 424, 91 Kan. 871; Griffith v. Rich- 
ards, 67 P. 846, 64 Kan. 257; Choat v. 
Phelps, 66 P, 1002, 63 Kan. 762; Park 
v. Tinkham, 9 Kan. 615; Taylor v. 
Miles, 5 Kan. 498, 7 Am.R. 558. 

Ky.—Miller v. Powers, 212 S.W. 
453, 184 Ky. 417; James v. Luscher, 
121 S.W. 954; James v. Blanton, 121 
S.W. 951, 123 S.W. 328, 134 Ky. 803; 
Bailey v. Napier, 117 S.W. 948. 

La.—Lisso v. Giddens, 41 So. 1029, 
117 La. 507; Booksh v. Wilbert Sons 
Lumber, ete., Co., 39-So. 9, 115 La. 
351; In re Lindner, 38 So. 610, 114 La. 
895; Tieman v. Johnston, 38 So. 75, 
114 La. 112; Im re Lafferranderie, 37 
So. 990, 114 La. 6; State v. New Or- 
leans, 36 So, 475, 112 La. 408; Boagni 
v. Pacific Imp. Co., 36 So. 129, 111 La. 
1063; In re Seim, 35 So. 744, 111 La. 
554; Ashley Co. v. Bradford, 33 So. 
634, 109 La, 641; Tiblier v. Indianapo- 


‘lis Land Trust, 22 So. 411, 49 La.Ann. 


Prescott v. Payne, 11 So. 140, 
44 La.Ann. 650; Blanchard v. Estate 
of Hy Garland, 6 La.App. 508; Liv- 
ingston v. Waldon, 4 Mart.N.S. 456; 
In re Moran, 1 LaA. (Orleans) 17. 

Me.—Baker v. Webber, 67 A. 144, 
102 Me. 414. 

Md.—Winter v. O’Neill, 142 A, 263, 
155 Md. 624; Amos vy. Abromaitis, 89 
A. 497, 122 Md. 256. 

Mass.—Welch v. Haley, 112 N.E. 
860, 224 Mass. 261. 

Mich.—Platz v. Englehardt, 101 N. 
WwW. 849, 188 Mich. 485; Loose v. Na- 
varre, 55 N.W. 435, 95 Mich. 603; Sey- 
mour v. Peters, 35 N.W. 62, 67 Mich. 
415; Perkins v. Nugent, 7 N.W. 757, 
45 Mich. 156; Stockle v. Silsbee, 2 N. 
Ww. 900, 41 Mich. 615; Hammontree v. 
Lott, 40 Mich. 190; Hogleskamp v. 
Weeks, 37 Mich. 422; Edwards v. Tal- 
jiafero, 34 Mich. 13. 

Miss.—Womack v. Central Lumber 
Co., 94 So. 2, 131 Miss. 201; Seals v. 
Perkins, 51 So. 806, 52 So. 584, 96 
Miss. 704: Towry v. Wax, 42 So. 536; 
Chambers v. Myrick, 61 Miss. 459. 

Mo.—wWalker v. Mills, 109 S.W. 44, 
210 Mo. 684 (title of purchaser not af- 
fected by error in judgment); Burk- 
ham v. Manewal, 94 S.W. 520, 195 Mo. 
500; Morrison v. Turnbaugh, 91 S.W. 
152, 192 Mo. 427; Stevenson v. Black, 
68 S.W. 909, 168 Mo. 549; Morgan v. 
Pott, 101 S.W. 717, 124 Mo.App, 371. 

Neb.—Brokaw v. Cottrell, 211 N.W. 
184, 114 Neb. 858; Cowles v. Adams, 
110 N.W. 697, 78 Neb. 130; John vy. 


1471; 


- Connell, 85 N.W. 82, 61 Neb. 267 [mod 


89 N.W. 806; 64 Neb. 233]. 

N.M.—Pace v. Wight, 181 P. 430, 25 
N.M. 276. 

N.Y.—People v. Inman, 90 N.E. 438, 
197 N.Y. 200; Saranac Land, etc., Co. 
v. Roberts, 88 N.E. 753, 195 N.Y. 303; 
Nehasane Park Assoc. v. Lloyd, 60 
N.E. 741, 167 N.Y. 431; Nay v. Trap- 
hagen, 34 N.E. 1064, 139 N.Y. 478; 
Lockwood v. Gehlert, 27 N.E. 812, 127 
N.Y. 241; Cromwell v. MacLean, 25 
N-E. 932, 123 N.Y. 474; Stebbins v. 
Kay, 25 N.E. 207, 123 N.Y. 31; Bowns 
v. May, 24 N.E. 947, 120 N.Y. 357; Peo- 
ple v. Turner, 22 N.E. 1022, 117 N.Y. 
227, 15 Am.S.R. 498; Clarke v. New 
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advantage. 


Work, 19) “NE 2436. dn Nes) 62d5 
People v. Cady, 11 N.E. 810, 105 N.Y. 
299; People vy. Chapin, 11 N.E. 510, 
105 N.Y. 309; Shattuck v. Bascom, 
12 N.H. 283, 105 N.Y. 39; People v. 
Hagadorn, 10 N.E. 891, 104 N.Y. 516? 
Simms v. Voght, 94 N.Y. 654 mem [aff 
11 Abb.N.Cas. 48]; Clementi v. Jack- 
son, 92 N.Y. 591; Thompson vy. Bur- 
hans, 61 N.Y. 52 [rev 61 Barb. 260]; 
Ritter v. Worth, 58 N.Y. 627 mem 
[rev 1 Thomps.&C. 406]; People v. 
Metz, 126 N.Y.S. 986, 141 App.Div. 
604; In re Ritter Place, 124 N.Y.S. 
351, 139 App.Div. 473; Matter of Mec- 
Intyre, 108 N.Y.S. 242, 124 App.Div. 
66; Raquette Falls Land Co. v. Hoyt, 
95 N.Y.S. 1029, 109 App.Div. 119 [aff 
80 N.B. 1119, 187 N.Y. 550]; Meigs 
Vv. Roberts, 59 N.Y.S. 215, 42 App. 
Div. 290 [rev on other grounds 56 N. 
E. 838, 162 N.Y. 371, 76 Am.S.R. 322]; 
Saphir v. Herlihy, 226 N.Y.S, 255, 131 
Misc. 422 [aff 226 N.Y.S. 900, 222 App. 
Div. 839]; Hennepin Improvement Co. 
v. Schuster, 124 N.Y.S. 693, 66 Misc. 
634 [aff 134 N.Y.S. 1184, 151 App. 
Div. 903]; People v. Golding, 106 N.Y. 
S. 821, 55 Misc.. 433; Trumbull vy. 
Palmer, 87 N.Y.S. 614, 42 Mise. 631; 
Morgan v. Turner, 71 N.Y.S. 996, 35 
Mise. 399 [aff 81 N.Y.S. 1136, 81 App. 
Div. 645]; Ne-ha-sa-ne Park Assoc. 
v. Lloyd, 55 N.Y.S. 108, 25 Misc. 207 
[aff 61 N.Y.S. 1148, 45 App.Div. 631 
(ai, 60° UN -B 748 167 ONLY, 43) 
French v. Whittlesey, 30 N.Y.S. 365. 

N.C.—Wooten v. White, 34 S.E. 508, 
125 N.C. 403. 

N.D.—Trustee Loan Co. v. Botz, 164 
N.W. 14, 37 N.D. 230; State Finance 
Co. v. Beck, 109 N.W. 357, 15 N.D. 374; 
Beggs v. Paine, 109 N.W. 322, 15 N.D. 
436; Fisher v. Betts, 96 N.W. 132, 12 
N.D. 197; Dever v. Cornwell, 86 N.W. 
227, 10 N.D. 128. / 

Okl.—Wilson vy. Levy, 282 P. 679, 
140 Okl. 74; Sires v. Parriott, 233 P. 
748, 106 Okl. 244. 

Or.—Bradford vy. Durham, 101 P. 
897, 54-Or. .1,:135 Am:S.R. 807. 

Pa.—Reading v. Finney, 73 Pa. 467; 
Thompson y. Fisher, 6 Watts&S. 520; 
Ryan vy. Bruhin, 88 Pa.Super. 61; Cobb 
v. Barclay, 9 Pa.Super. 573; Christ v. 
Fleegler, 13 Pa.Dist.&Co. 169. 

S.C.—Gadsden v. West Shore Inv. 
Co.,. 82. S.E. -1052,.,99 S.C..,.1%2> “Bar- 
rineau v. Stevens, 55 S.Id. 309, 75 S.C. 
252; Interstate Bldg., etc., Assoc. v. 
Waters, 27 S.H. 948, 50 S.C. 459. 

Tenn.—Harris v. Mason, 115 S.W. 
tee 120 Tenn. 668, 25 L.R.A.N.S. 


Tex.—Brown v. Bonougli, 232 S.W. 
490, 111 Tex. 275; Davis v. Farnes, 26 
Tex. 296; Land v. Banks, (Commn. 
App.) 254 S.W. 786 [rev (Civ.App,) 
241 S.W. 299]; Orr v. Wallace, (Civ. 
App.) 285 S.W. 650 [aff (Commn.App.) 
296.S.W. 871, mod 10 S.W.(2d) 381]; 
Keenan y. Slaughter, 108 S.W. 703, 49 
Tex.Civ.App. 180; Bradley v. Janssen, 
(Civ.App.) 93 S.W. 506. 

Utah.—Jungk v. Snyder, 78 P. 168, 
28 Utah 1; Moonv. Salt Lake County, 
76 P. 222, 27 Utah 435; Hastman yv. 
Gurrey, 49 P. 310, 15 Utah 410 [overr 
Ogden City v. Hamer, 42 P. 1113, 12 
Utah 337; Hamer v. Weber County, 
St be i4i, sdcUtah; 1). 

Wash.—Elrey vy. Christie, 104 P. 
214, 55 Wash. 699; Timmerman v. Mc- 
Cullagh, 104 P. 212, 55 Wash. 204. 

W.Va.—Devine v. Wilson, 60 S.E. 
351, 63 W.Va. 409; Collins v. Reger, 
57 S.E. 748, 62 W.Va. 195; Webb v. 
Ritter, 54 S.E. 484, 60 W.Va. 193; 
Day v. Fay, 52 S.H. 1013, 59 W.Va. 
65; State v. Jackson, 49 S.E. 465, 56 
W.Va. 558; Carrell v. Mitchell, 16 S.E. 
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to stimulate interest in tax sales, the purchaser 
should not, in any proceeding affecting the validity 
of a sale, be regarded with suspicion, or put at a dis- 


Taxes invalid in part. A tax deed based upon dis- 
tinet taxes for different years is valid if any one 
of the sales was valid.?® 

Irregularities as affecting transfers of lien. 


Omis- 


453, 37 W.Va. 130. 

ane see cases passim supra §§ 1540— 
[a] To sustain tax title to unseat- 
ed lands, there must be an assess- 
ment, a tax lawfully levied, the tax 
must be due and unpaid for one year, 
a regularly conducted sale, and no re- 
demption. Ellis v. Houseknecht, 57 
Pa.Super. 55. 

{b] That property was in fact sold 
for delinquent taxes is jurisdictional, 
for, if no sale in fact occurred, the 
basis for subsequent proceedings 
would not exist. Pace v. Wight, 181 
P. 430, 25 N.M. 276. 

-[e] Defects or irregularities not. 
invalidating tax title—(1) Failure 
to dismiss prior levy of execution on 
other property or account for adver- 
tised sale thereof. Decatur County 
Building & Loan Ass’n y. Thigpen, 
(Ga.) 160 S.E. 387. (2) That other 
property of defendant had been sold 
for taxes for year, next preceding. 
Decatur County Building & Loan 
Ass’n y. Thigpen, supra. (3) That tax 
sale was made for the first year’s de- 
linquent taxes, instead of last. South- 
ern California Bond & Finance Corpo- 
ration v. Mathes, (App.) 269 P. 964 
[superseded 276 P.. 1018, 206 Cal. 749]. 
(4) An error of twenty-five cents in 
favor of the owner, in the computa- 
tion of interest at the tax sale, and 
an error of five cents against the right 
of the owner in the determination of 
her interest following the sale of the 
unredeemed land. Welch v. Haley, 
112 N.E. 860, 224 Mass. 261. 

Defects or irregularities in: 

Bids or terms of sale see supra §§ 

1632-1635. : 
err ee eeS of sale see supra §§ 1651-— 


Delinquent list and filing, publication, 
eae thereof see supra §§ 1540 
Mode and conduct of sale see supra 

§§ 1600-1614. 

Notice of sale see supra §§ 1592-1599. 
Proceedings for judgment or to en- 
force lien see supra §§ 1552-1579. 
Report or confirmation of sale -see 

supra §§ 1644-1649. 1 
Warrant or execution and levy and 

“ip the thereof see infra §§ 1580-— 

Strict or substantial compliance 
with statutes relating to sale general- 
ly see supra § 1519. 

31. Parsons v. Wrble, 123 P. 641, 
21 Idaho 703; Parsons v. Wrble, 123 P. 
638, 21 Idaho 695; Thompson v. Tay- 
lor, 211 P. 696, 61 Utah 164. 

32. Shearer v. Schaffer, 147 A. 559, 
105 N.J.Hq. 278. 

33. Shearer vy. Schaffer; supra; 
Elizabeth Heights Realty Co. v. Schaf- 
fer, 147 A. 541, 105 N.J. Eq. 266; Wittes 
v. Repko, 147 A. 498, 105 N.J.Eq. 
241; Henry C. McCandless, Ine., v. 
Schaffer, 142 A. 566, 103 N.J.Eq. 170; 
Welles v. Schaffer, 129 A. 622, 98 N.J. 
Eq. 31. 

[a] Due performance of every step 
in proceedings for the sale of land 
for nonpayment of taxes, even in the 
most minute particulars, is a condi- 
tion precedent to the validity of a 
sale, and the deed to the purchaser 
must contain all the statutory re- 
quirements. Harrington Co. v. Horst- 
er, 108 A. 150, 89 N.J.Eq. 270. : 

34. Keyes v. State, 117 A. 166, 121 
Me. 306. 

35. Hunt v. Chapin, 3 N.W. 873, 
42 Mich. 24. 

Partial illegality of tax see supra 
§§ 1528, 1529. 
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sions and irregularities in a sale may render the sale 
invalid to convey title, but still valid to transfer the 


lien to the purchaser.*® 


Statutory provisions, which provide that no tax 
sale shall be invalidated except on proof that the 
land was not liable to sale, or that the taxes thereon 
had been paid before sale, or that the sale was made 
at the wrong time or place,®7 contemplate that all 
the prerequisites leading up to the sale have been 


36. Holbrook v. Kunz, 83 N.E. 730, 
41 Ind.App. 260. pe 

37. See statutory provisions. 

{a] In Virginia, under Act Febr. 
11, 1898 (Acts [1897-1898] c 306), pro- 
viding that Va. Code (1887) § 661 
(Code [1904] p 321) shall apply to tax 
deeds made thereunder, a deed cannot 
be defeated for a mere irregularity in 
the prior proceedings, but only by 
proof that the land was not subject to 
the tax, or that the tax had been paid. 
Wilder v. Dennis, 202 F. 667, 121 C.C. 
PANS blake 


38. Reed v. Heard, 53 So. 400, 97 
Miss. 743. 

[a] Statute applied.—A tax sale of 
forty acres jointly assessed with 
eighty acres at a uniform value per 
acre cannot be attacked, where it is 
sold for one third of the taxes after 
the owner of the eighty acres had 
paid the two thirds, and where the 
sale was at the proper time and place, 
and one third of the taxes was due 
and unpaid. North vy. Culpepper, 53 
So. 419, 97 Miss. 730. 

39. Ark.—Huffman v. 
Co., 42 S.W.(2d) 221. 


Henderson 


Cal.—Stewart v. Atkinson, 273 P. 
606, 96 Cal.App. 50. 7 
Fla.—Porter vy. Carroll, 92 So. 809, 


84 Fla. 62. 

Miss.—Seals v. Perkins, 51 So. 806, 
52 So. 584, 96 Miss. 704. 

Neb.—John v. Connell, 85 N.W. 82, 
61 Neb. 267 [mod 89 N.W. 806, 64 Neb. 
Zool. 

Tex.—Purington v. Broughton, (Civ. 
App.) 158 S.W. 227. 

W.Va.—Male v. Moore, 74 S.E. 685, 
70 W.Va. 448. 

See supra § 1840. 

41. Ark.—Huffman v. 
Co., 42 S.W.(2d) 221. 

Cal.—Gottstein v. Kelly, 276 P. 347, 
206 Cal. 742 [adopting op (App.) 269 
P. 940]; Webster v. Somer, 114 P. 575, 
' 159 Cal. 459; In re Rogers, 267 P. 
729, 91 Cal.App. 726. 

Idaho.-—Meserole v. Whitney, 127 P. 
553, 22 Idaho 543; Griffith v. Ander- 
son, 125 P. 218, 22 Idaho 323.: 

Iowa.—Woodbine Sav. Bank v. Ty- 
ler, 162 N.W. 590, 181 Iowa 1389. 

Ky.—Jones v. Johnson, 3 S.W.(2d) 
1064, 223 Ky. 478. 

La.—Guillory v. Elms, 52 So. 767, 
126 La. 560. 

Mass.—Phelps v. Creed, 120-N.E. 
589, 231 Mass. 228. 

Mich.—Ensley v. Coolbaugh, 125 N. 
W. 279, 160 Mich. 299. 

Miss,—Hunter v. Bennett, 115 So. 
204, 149 Miss. 368; Jones v. Moore, 
79 So. 3, 118 Miss. 68; Watson v. Vin- 
son, 67 So. 61, 108 Miss. 600. 

N.J.—Waterman v. Shrewsbury Tp., 
84 A. 204, 83 N.J.Law 286. 

N.Y.—People v. Pulver, 235 N.Y.S. 
655, 226 App.Div. 416; Finch, Pruyn 
& Co. v. People, 207 N.Y.S. 458, 211 
App.Div. 621; Saphir v. Herlihy, 226 
N.Y.S. 255, 131 Mise. 422 [aff 226 N. 
Y.S. 900, 222 App.Div. 839]; Magnetite 
Mining Co. v. Wilmore Realty Co., 142 
N.Y.S. 1094. 

N.C.—Phillips v. Kerr, 151 S.E. 
198 N.C. 252. 

Or.—Victor Land Co. yv. Winters, 
116 P. 1070, 59 Or. 420. 

Pa.—McCormick v. Berkey, 86 A. 97, 
238 Pa. 264; Ryan v. Bruhin, 88 Pa. 
Super. 61. 

(Civ. 


Tex.—Coleman vy. Crowdus, 
Va.—Coles’ Heirs v. Jamerson, 71 S. 


Henderson 


259, 


App.) 178 S.W. 585. 
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B. 618,.112 Va. $11, 50 L.R.A.N.S. 40%. 

W.Va.—Jarrett v. Osborne, 101 8.E.' 
162, 84 W.Va. 559. aS ag 

Wyo.—Brewer v. Kulien, 294 P.‘777, 
42 Wyo. 314. . 

See generally supra § 1527. 

[a] Defects or irregularities in- 
validating.—(1) Assessments of non- 
residents’ lands mingled with those of 
residents and otherwise not comply- 
ing with statute. Dunkum v. Maceck 
Bldg. Corporation, 287 N.Y.S. 180, 227 
App.Div. 230 [aff 176 N.E. 392, 256 
Neen 2 ls (2) Assessment in the 
aggregate of several sections of land 
in one assessment. Clark v. Cochran, 
85 So. 250, 79 Fla. 788. (3) Failure 
of assessor to apportion taxes against 
separate parcels, and apportionment 
after confirmation by council. Crom- 
melin’ v.. Finn, 221 N.Y.S...254, 129 
Mise. 252. (4) Failure of assessor 
to appraise lands. Waterman sv. 
Shrewsbury Tp., 84 A. 204, 83 N.J. 
Law 286. (5) Failure of assessor to 
enter assessments, following striking 
off of property at tax sale to county, 
in red ink, as required by statute. 
Griffith v. Henderson, 125 P. 218, 22 
Idaho 323; Parsons v. Wrble, 123 P. 
641, 21 Idaho 703; Parsons v. Wrble, 
123 P. 638, 21 Idaho 695. (6) Failure 
to indicate what the figures in the 
column for statement of amount of 
tax mean. Secombe v. Louis Phillips’ 
Estate, 121 P. 388, 162 Cal. 161. (7) 
Inclusion of three lots in a single as- 
sessment. Howell v. Rowe, 147 N.Y.S. 
482, 85 Misc. 560. (8) Invalidity of 
tax because of inequality. Redman 
v. Weisenheimer, 283 P. 363, 102 Cal. 
App. 488. (9) Where the red ink 
entry of assessments required by Rev. 
Codes § 1755 was accompanied by an 
entry stating that the delinquent tax 
had been canceled by order of the 
county commissioners, there was 
nothing in the record to give notice 
to the property owner that his land 
had been sold for delinquent taxes, 
and hence the tax sale was voidable. 
Fix v. Gray, 140 P. 771, 26 Idaho 19. 

[b] Defects or irregularities not 
invalidating.—(1). Addition of a half 
cent by assessor in computing penal- 
ties. Jacoby v. Wolff, 247 P. 195, 198 
Cal. 667. (2) Clerical error in ap- 
portionment of portion of tax to par- 
ticular fund. Deets v. Hall, 124 P. 
1007, 163 Cal. 249. (3) Error, if any, 
in overcharge of less than one cent in 
assessing land. Gottstein vy. Kelly, 
276 P. 347, 206 Cal. 742 [adopting op 
(App.) 269 P. 940]. (4) Mere failure, 
in assessment of town lots, to note 
nature of estate of owner. Hamill v. 
Glover, 81 S.E. 970, 74 W.Va. 152. (5) 
Want of monetary designations in a 
tax roll. Ensley v. Coolbaugh, 125 N. 
W. 279, 160 Mich. 299. 

[c] Sale of property not assessed. 
—(1) Where property not assessed 
is sold for taxes, the purchaser ac- 
quires no title. Paul v. Goins, 249 S. 
W. 1007, 198 Ky. 679; Virginia Iron, 
Coal & Coke Co. v. Sewell, 189 S.W. 
891, 172 Ky. 581; Hollingsworth v. 
Schanland, 99 So. 613, 155 La. 825; 
Guillory v. Elms, 52 So. 767, 126 La. 
560; Coleman yv. Crowdus, (Tex.Civ. 
App.) 178 S.W. 585. (2) But where 
part of the property sold was unas- 
sessed, the entire sale was not there- 
by annulled. Hollingsworth vy. Schan- 
land, supra. 

[dad] Property illegaiiy listed.— 
Where the list taker listed property in 
the owner’s name without his direc- 


[§§ 1840-1841 


lawfully complied with.*§ cas 

[§ 1841] b. Particular Defects and Irregularities 
—(1) Levy and Assessment—(a) In General. 
purchaser at a tax sale acquires ‘no title unless there 
has been a valid and legal levy and assessment of the 
property,*® and the general rule above stated as to 
the defects or irregularities which are sufficient to 
invalidate the purchaser’s title+® applies to defects 
or irregularities in the levy or assessment.** 


The 


tion, knowledge, or consent, the land 
was not legally listed, and a sheriff's 
deed conveyed no title (Pub. L. [1923] 
c 12 §§ 28, 24, 27, 30, 75). Phillips v. 
Kerr, 151 S.E. 259, 198 N.C. 252. 

[e] Assessment of unseated land 
as gseated.—Under Act June 3, 1885 (P. 
L. p 71), relating to tax sales, that un- 
seated land was assessed as seated 
land and sold for unpaid taxes does 
not affect the validity of the title of 
the purchaser. Hare v. South Penn 
Oil Co., 100 A. 542, 256 Pa. 119. 

[f] Assessment of land of coten- 
ants.—(1) A tract owned by coten- 
ants cannot lawfully be assessed to 
them separately by undivided inter- 
est, or separately by aliquot parts 
representing such interest, and a tax 
sale and deed dependent upon such 
assessments are void. Jarrett v. Os- 
borne, 101 S.H. 162, 84 W.Va. 559; 
Hutchens y. Denton, 98 S.H, 808, 83 
W.Va. 580. (2) A tax sale depending 
on an assessment of an undivided in- 
terest of cotenants in a tract of land 
is void. Caretta Ry. Co. v. Fisher, 81 
S.E. 710, 74 W.Va. 115. 

[g] Signing, verifying, and filing 
assessment rolls or books.—-(1) As- 
sessors’ failure to sign tax roll con- 
stituted jurisdictional defect, render- 
ing tax sale void. People v. Pulver, 
235 N.Y.S. 655, 226 App. Div. 416. © (2) 
Failure of assessors to verify tax roll 
rendered tax sale void. 5 
Ladew, 143 N.EB. 238, 237 N.Y. 4138; 
People v. Inman, 90 N.E. 438, 197 N.Y. 
200; People v.. Pulver,’ supra; St. 
Francis Asylum of Buffalo v. Van 
Namee, 229 N.Y.S. 731, 132 Misc. 387; 
People v.-Golding, 106 N.Y.S. 821, 55 
Misc. 425. (3) Failure of assessor to 
attach oath to assessment roll renders 
sale invalid. Woodbine Sav. Bank 
v. Tyler, 162 N.W. 590, 181 Iowa 1389; 
Brewer v. Kulien, 294 P. 777, 42 Wyo. 
814. (4) Where the auditor failed to 
attach to the assessment book his af- 
fidavit that it was received from the 
clerk of the supervisors and had been 
corrected, and that he had complied 
with the law, as required by Pol. Code 
§ 3732, a sale for taxes of that year 
passed no title to the purchaser (Moy- 
er v. Wilson, 135 P. 1125, 166 Cal. 261), 
(5) and a subsequent affidavit could 
not validate it (Moyer v. Wilson, 
supra). (6) But title is not in- 
valid because the assessor did not 
swear to the assessment roll, where 
the board of supervisors thereafter 
corrected and approved the roll. Ault- 
man v. Fleming, 113 So. 200, 147 Miss. 
127. (7) Nor is a sale vitiated be- 
cause an assessment roll for the year 
1867 was verified August 10 of that 
year before the third Tuesday of the 
month. Saranac Land & Timber Co. 
v. Roberts, 101 N.E. 898, 208 N.Y. 288. 
(8) The assessor’s failure to file the 
assessment roll within the time pre- 
scribed made the roll void, and a tax 
sale based on such roll was _ void. 
Hunter v. Bennett, 115 So. 204, 149 
Miss. 368. ; 

[h] Hearing objections to assess- 
ment roll; notice.—(1) Sale not void 
under Code Annot. (1892) § 3782 for 
failure to publish notice that rolls 
were on file, stating the time of hear- 
ing objections. J. H. Leavenworth & 
Son v. Hunter, 116 So. 593, 150 Miss. 
245. (2) Where the board of super- 
visors levied taxes at the regular Sep- 
tember meeting, not hearing objec- 
tions to the roll in accordance with no- 
tice given, but heard objections and 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 1842] 


[§ 1842] (b) Ownership and Description of Prop- 
erty. No title to land is acquired by a tax sale based 
on an assessment which omits the name.of the own- 
So, an assessment made in the name of one 
not the owner of the property, or to unknown own- 
ers, when the true owner is known, or could be ascer- 
tained, being invalid,‘ no power to sell the property 
so assessed exists,#* and a sale confers no title on 
the purchaser,*® unless the defect is cured by limi- 
tations,*® or unless the statute expressly provides 
that such defects shall not invalidate a tax sale;*7 


er-- 


a 
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and this rule applies where the person assessed did 


approved the rolls at an adjourned 
meeting in another district, such pro- 
cedure rendered tax sales thereunder 
void. Hunter v. Bennett, 115 So. 204, 
149 Miss. 368. (3) Under Code (1906) 
§ 4303, requiring an assessor, when he 
files his roll, to publish notice there- 
of and date of the meeting of the 
board to consider the same, is manda- 
tory, and in the absence of such notice 
the collector cannot make a valid sale 
of the land for default in payment. 
Cameron v. Whittington & McGehee, 
82 So. 311, 120 Miss. 595. 

Levy and assessment generally see 
supra §§ 758-921. 

42. Morrow v. Riebe, 220 N.W. 870, 
53 S.D. 330. ; 

43. See supra §§ 783, 784. 

44. See supra §§ 1536-1538. 

45. U.S.—Le Marchal v. Tegarden, 
ieee 682, 99 C.C.A. 236 [rev 152 F. 

Ala.—Lewis v. Burch, 108 So. 854, 
215 Ala. 20; Roe (Singleton) v. Doe 


_ (Smith) 63 So. 949, 184 Ala. 199. 


Ky.—Begley v. Boreing, 299 S.W. 
551, 221 Ky. 619; Shepherd v. Thomas, 
251 S.W. 862, 199 Ky. 636; Hogue v. 
Gibson, 173 S.W. 138, 162 Ky. 813; 
Pear v. Noel, 170 S.W. 197, 160 Ky. 

is 

La.—Nylka Land Co. v. New Or- 
leans, 117 So. 918, 166 La. 786; Xeter 
peetey v. Basler, 74 So. 185, 140 La. 

Ls 

Mass.—McDonough v. Everett, 129 
N.E. 681, 237 Mass. 378. 

S.C.—Parker v. Horton, 103 S.E. 546, 
LIZCSE. 318; 

Utah.—Salt Lake Inv. Co. v. Oregon 
Short Line R. Co., 148 P. 439, 46 Utah 
203 [aff 38 S.Ct. 348, 246 U.S. 446, 62 
L.Ed. 823]. 

Va.—School Board of Stonewall 
Dist. No. 1 v. Patterson, 69 S.E. 337, 
111 Va. 482. ; 

Wash.—Russell v. Union Machin- 
ery, etc., Co., 170 P. 565, 100 Wash. 
208 


[a] Ilustrations.—(1) A tax sale 
of land, the legal title to which re- 
mained in the United States, and to 
which the person in whose name it 
was assessed did not have even the 
equitable title, conveyed no title or 
right to the purchaser. Le Marchal 
v. Tegarden, 175 F. 682, 99 C.C.A. 236 
[rev 152 F. 662]. (2) Where prop- 
erty belonging to infant children was 
listed for taxation as property of 
their father as agent of the children, 
a sale made in part for personal taxes 
of the father was void and conveyed 
no title. Whitworth v. Whitworth, 
265 S.W. 801, 205 Ky. 247. (3) Where 
certain property was returned by the 
assessor in the name of plaintiff’s hus- 
band, and the tax collector changed 
it on the copy of the roll to the name 
of plaintiff, and it was so advertised, 
sold for taxes, and bought in by her, 
but the property in fact belonged to 
another, plaintiff, through her pur- 
chase under such invalid assessment 
could acquire no rights as against the 
real owner. Hunt v. Abel, 98 So. 
434, 154 La. 962. (4) Where lands, 
subsequent to the life tenant’s death, 
were returned in the name of the life 
tenant’s estate, the title of the tax 
sale purchaser was void. Parker v. 
Horton, 103 S.E. 546, 114 S.C. 313. (5) 
Where a company which did not own 
gn engine was improperly assessed 


for it, and did not pay the.tax, but 
permitted it to become delinquent, and 
bid in the engine at a sale by taxing 
officers, payment of the tax did not 
give title to the engine. Russell v. 
Union Machinery & Supply Co., 170 P. 
565, 100 Wash. 208. 

[b] Life tenant and, remainder- 
men.—The title of remaindermen ‘is 
not affected by the sale of the prop- 
erty under an assessment in the name 
of the life tenant, although the taxes 
for which the assessment was made 
were a valid lien on the property. 
Rogers v. McAlister, 152 S.W. 571, 151 
Ky. 488. 

[c] Deceased owner.—Where, at 
the time tax proceedings were en- 
tered, the one in whose name the 
property was taxed was dead, a deed 
given under such proceedings and sale 
was void as to the heirs of deceased. 
Laclede Land & Improvement Co. v. 
Goodno, (Mo.) 181 S.W. 410. 

[d] Assessment sufficient to sus- 
tain tax title.—(1) Under St. (1889) 
ec-.84, where land owned by A and 
standing in his name in the registry 
of deeds is assessed to B as owner, 
and is sold for taxes and purchased 
by C, the tax deed being regular on its 
face and duly recorded, and after- 
ward the land is assessed as the land 
of C and sold for taxes, and purchased 
by D, the latter obtains a good title. 
Welsh v. Briggs, 90 N.E. 1146, 204 
Mass. 540; Roberts v. Welsh, 78 N.E. 
408, 192 Mass. 278. (2) Under Comp. 
L. N. M. (1897) §§ 4031, 4041, 4048, 
and .L. N. -M.. (1899). c 22 §8§ 17, 18, 
21-23, and c 49, where a land grant 
was an old one, and there were numer- 
ous heirs and assigns of the original 
grantee, an assessment to unknown 
owners was presumably correct, in 
the absence of a showing that the as- 
sessor found it practicable to obtain 
the names of the owners, and certifi- 
cate of sale based thereon would be 
valid, although ,only basis for legal 
title to the purchaser of that portion 
of the tract or subdivision of the tract 
upon which taxes had not been paid, 
under Laws N. M. (1899) c 22 § 25, 
protecting those owning tracts in 
severalty who had paid their taxes. 
George v. Mutual Investment & Agen- 
cy Co., 284 F. 681. 

46. See infra §§ 2036-2038. 

47. See statutory provisions. 

[a] In California, under Pol. Code 
§ 3628, providing that no mistake in 
the name of the owner shall render 
the assessment invalid, a tax deed was 
valid, although the property was as- 
sessed to one who was not the record 
owner, where it correctly recited the 
name of the person assessed. Inter- 
state Realty & Improvement Co. v. 
Clark, 247 P. 244, 77 Cal. App. 558. 

[b] In Montana, under Rev. Codes 
§ 2672, providing that when land is 
sold for taxes correctly imposed, as 
the property of a particular person, 
no misnomer of the owner or sup- 
posed owner shall affect the sale, the 
validity of a sale for delinquent taxes 
is unaffected by any mistake in the 
assessment relating to the ownership, 
notwithstanding the statute which re- 
quires that property shall be assessed 
to the owner if known, or, if not, to 
unknown owners. Cullen v. Western 
Mortgage & Warranty Title Co., 134 P. 
302, 47 Mont. 513. 


not own the whole traet sold.*8 
dental mistake in the name of the owner,*® especially 
where there is no such substantial departure from the 
true name as to mislead the owner,®°® or the failure 
to except the interest of a railroad which had a right 
of way over the land,®? will not ordinarily affect the 
purchaser’s title. 
Description of property.°? 
insufficient description of the property in the assess- 
ment rolls or books invalidates the title of the pur- 
chaser,°* but immaterial omissions or defects nat 
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But a mere acci- 


A tax sale based on an 


[c] In New Mexico, under L. 
(1899) c 22 § 25, where property is as- 
sessed in the name of one not the own- 
er by a correct description, and a tax 
deed is issued therefor, the rightful 
owner cannot defeat the sale by evi- 
dence that the owner returned the 
property under a blanket assessment 
giving no intimation as to the prop- 
erty listed. Knight v. Fairless, 169 P. 
312, 283 N.M. 479. 

[d] In New York, under Tax L. §§ 
9, 55-a, the purchaser at a tax sale 
acquires a good title although the 
realty was assessed against the rec- 
ord owner’s brother and another. 
Witherhead v. Ort, 229 N.Y.S. 315, 223 
App.Div. 626 [aff 164 N.E. 586, 249 N. 
Ye 6%]. 

[e] In North Carolina, under Re- 
visal (1905) §§ 2862, 2879, 2894, the 
fact that land was in the hands of a 
receiver appointed while taxes were 
due, and that the land was listed in 
the name of some one other than the 
true owner, did not invalidate sale 
for taxes which was otherwise free 
from fatal defects. Headman_ vy. 
Board of Com’rs of Brunswick, 98 S.E. 
U6) AVE N.CY 261. 

48. Wood v. Wilson, 152 N.E. 355, 
256 Mass. 340. 

49. Detroit Life Ins. Co. v. Fuller, 
199 N.W. 699, 228 Mich. 191. 

Effect of mistake on validity of as- 
sessment see Supra § 783. 

50. Hamill v. Glover, 81 S.E. 970, 
74 W.Va. 152. 

[a] Tllustration.—A tax deed is 
not invalid because the owner’s,/name 
was spelled ‘“‘“Freedman” in the assess- 
ment, and in the delinquent list and 
tax deeds ‘‘Fredman,”’ instead of 
“Kriedman,’” which was_ correct.. 
Friedman vy. Craig, 87 S.E. 361, 77 W. 
Va. 223. 

51. Detroit Life Ins. Co. v. Fuller, 
199 N.W. 699, 228 Mich. 191.., 

52. WNecessity and sufficiency of de, 
scription in: 

Assessment rolls or books see supra 

§§ 876-897. f 
Certificate of sale see supra § 1653. 
Deedee purchaser see supra §§ 1914- 


Delinquent list see supra § 1542. 
Judgment or decree for sale of land 

see supra § 1571. 

Levy: or return of execution for sale 

of land see supra § 1581. 

Notice. of sale see supra § 1596. 
Process or notice in proceedings for 

sale see supra §§ 1558-1560. 
Warrant or execution for sale of land 

see supra § 1581. 

Effect on purchaser’s title of in- 
sufficiency of description in: 
Delinquent list see infra § 1843. 
Notice of: 

Proceedings to enforce tax see infra 

1843 


Sale see infra § 1845. 

53. Idaho.—Dickerson v. Hansen, 
WT. BP. 760, 32, Tdaho’, 18) ; Booth Ww. 
Cooper, 126 P. 776, 22 Idaho 451. 

La.—Gomez v. Wilde, 65 So. 109,135 
La. 204. 

N.H.—Greeley v. Beckman, 75 A. 
528, 75 N.H. 413. 

N.M.—Ferguson v. Gusdorf, 290 P. 
214; Security Investment & Develop- 
ment Co. v. Gross, Kelly & Co., 271 P. 
95, 33 N.M. 5385; King v. Doherty, 258 
P. 569, 32 N.M. 431. 

N.Y.—McCoun vy. Pierpont, 185 N.Y. 
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_caleulated to mislead will not affect the title,®* es- 
pecially where the purchaser has remained in pos- 


session for many years.°® 


[§ 1843] (2) Proceedings Preliminary to Sale— 
(a) Before Judgment. Jurisdictional defects in re- 
spect of the delinquent list,°* or in the proceedings to 
enforce the tax lien or obtain a judgment of sale,°* 
including want of, or defects in, process or notice,*® 
or in the parties,®® or in the judgment or decree,®° 
will invalidate the title of the purchaser. 
deed not supported by any judgment enforcing the 


S. 157, 194 App.Div. 912 [aff 187 N.Y.S. 
856, 195 App.Div.- 726 (rev 133 N.E. 
355, 232 N.Y. 66)]; People v. Baker, 
167 N.Y.S. 591, 180 App.Div. 275 [mod 


est whatever.®* 


So a tax 


Parsons, 97 S.E. 413, 83 W.Va. 473 
Shrewsbury v. Horse Creek Coal Land 
Co., 88 S.E. 1052, 78 W.Va. 182; Plas- 
ter v. Harman, 74 S.E. 905, 70 W.Va. 


tax lien will convey to the purchaser no title or inter- 


But trivial errors, or irregularities 


which do not constitute a substantial departure from 
statutory requirements, or which fail fully to comply 
with mere directory provisions of the law, will not 
affect the purchaser’s title;°* and the same is true 
where the statute provides that no error or irregu- 
larity shall, after a deed is made, invalidate the 
sale.6? §o, the failure to file a copy of the publica- 
tion of the delinquent list, as required by statute, 
will not affect the purchaser’s title, where another 


Land & Lumber Co., 251 S.W. 680, 159 
Ark. 218; Wilson v. Glos, 107 N.E. 
630, 266 Ill. 392, Ann.Cas.1916B 539, 
Organ v. Bunnell, (Mo.) 184 S.W. 102; 
Peterson.v. Graham, 279 P. 553, 282 


169 N.Y.S. 1107, 183 App.Div. 909];| 634; Ritchie Lumber Co. v. Nutter, 

Saphir v. Herlihy, 226 N.Y.S. 255, 131] 66_S.E. 646, 66 W.Va, 444. P. 1084, 131 Or. 290. 

Mise. 422 [aff 226 N.Y.S. 900, 222 App. Wis.—Caseville Inv. Co. v. Berg,|. [a] Illustration.—Where a __ tax 
Div. 839]; Nolan v. Phillipi, 163 N.Y.]| 229 N.W. 532, 201 Wis. 144. judgment was rendered jointly 


3. 730, 99 Mise. 384. 

N.D.—Wright v. Jones, 135 N.W. 
1120, 23 N.D. 191. 

Or.—Noble v. Watrous, 163 P. 310, 
165 P. 349, 84 Or. 418. 

54. Cal.—Jacoby v. Wolff, 247 P. 
195, 198 Cal. 667. 

La.—Nebraska-Tensas Co. v. Moritz, 
102 So. 195, 157 La. 174; Landry v. 
McWilliams, 65 So. 875, 135 La. 655. 

Mich.—Porter v. Auditor General, 
238 N.W. 185, 255 Mich. 526. ‘ 

Wash.—Continental Distributing 
Co. v. Smith, 132 P. 631, 74 Wash. 10. 

W.Va.—Hamill vy. Glover, 81 S.E. 
970, 74 W.Va. 152. 

{a] Description held sufficient.— 
(1) Omitting three and ninety-two 
hundredths rods from the description 
of a certain parcel does not vitiate a 
tax sale against other lands sufficient- 
ly described. Porter v. Auditor Gen- 
eral, 238 N.W. 185, 255 Mich. 526. (2) 
That the assessor failed to note the 
dimensions of the lots and the street 
on which they abutted, as required by 
Code (1913) c 29 §§ 41, 51 (§§ 925, 
935), did not invalidate a duly record- 
ed tax deed, where the lots were other- 
wise so described by numbers and lo- 
eation as fully to identify them. 
ge v. Glover, 81 S.E. 970, 74 W.Va. 

o 


; 55. Vannetta v. Busbey, 60 So. 76, 

131 La. 681. 

Laches in attacking tax title gen- 
erally see infra XIV D. 

Limitation of actions concerning 
tax titles see infra §§ 2036-2038. 

56. Ark.—Tedford v. Emison, 34 S. 
W.(2d) 214, 182 Ark. 1054; Thomas 
v. Spires, 22 S.W.(2d) 558, 180 Ark. 
671; Brown yv. Townsend, 265 S.W. 
652, 167 Ark. 677; Oberste' v. Pegnes, 
263 S.W. 398, 165 Ark. 614; Pride v. 
Gist, 238 S.W. 35, 152 Ark. 368; Byrne 
Vv.. Less, 122 S.W.. 635,. 92. Ark. (211; 
Hickman v. Kempner, 35 Ark. 505. 

Cal.—Gottstein v. Kelly, 276 P. 347, 
206 Cal. 742 [adopting op (App.) 269 
P. 940]; Myran v. Smith, (App.) 4 
P.(2d) 219; Kipp v. Danielson, (App.) 
292 P. 155; Snodgrass v. Bell, 261 P. 
497. 86 Cal.App. 664; Bussenius v. 
Warden, 236 P. 371, 71 Cal.App. 717; 
Warden v. Broome, 98 P. 252, 9 Cal. 
App. 172. 

Ind.—Bastin v. Myers, 144 N.B. 425, 
82 Ind.App. 325. 

Iowa.—Wallace v. Weld, 124 N.W. 
789, 145 Iowa 710; Gardner v. Early, 
28 N.W. 427, 69 Iowa 42. 

La.—Tensas Delta Land Co. v. 
Fleischer, 62 So. 129, 132 La. 1021. 

Me.—Flink v. Sawyer, 30 Me. 226. 

Minn.—Foster v. Berg, 143 N.W. 
355, 123 Minn. 180. 

N.Y.—Howell v. Rowe, 147 N.Y.S: 
48% 85 Misc. 560. 


[a] Tllustration.—Where a delin- 
quent tax list did not appear of record 
in the recorder’s office, as required 
by Act (1855) No. 346, §§ 56, 59, and 
the assessment on which the list was 
based could not be found, a copy of 
the delinquent list, discovered in the 
clerk’s office, was insufficient to sus- 
tain a tax title. Tensas Delta Land 


‘Co. v. Fleischer, 62 So. 129, 132 La. 


4021. 
Effect of insufficient description of 
land in list see infra text and note 66. 
Necessity and sufficiency of delin- 
quent list generally see supra §§ 1540— 


1551. . 

57. Wallace v. Weld, 124 N.W. 789, 
145 Iowa 710; Cuevas v. Cuevas, 110 
So. 865, 145 Miss. 456; Fleming v. 
Wilson, 211 S.W. 73, 277 Mo. 571; 
Lindgren v. Doughty, 80 A. 125, 32 
R.I. 524. 

[a] Illustration.—Sale for itaxes 
of the interest of the grantor and his 
mortgagee, the latter being misnamed 
in the suit for the tax made after the 
date of grantor’s recorded deed,, in- 
vested the tax sale purchaser with no 
title whatever as against the grantee 
in the deed, despite the fact that such 
grantee’s deed invested him with only 
equitable ownership of the land, the 
naked legal title being in the mortga- 
gee, Subject to whose mortgage the 
land was granted. Fleming v. Wilson, 
211 S.W. 73, 277 Mo. 571. 

Requisites and sufficiency of pro- 
coon nee generally see supra §§ 1552- 

58. German Sav. Bank v. Walker, 
181 N.W. 448, 190 Iowa 1096; Keaton 
v. Hamilton, 175 S.W. 967, 264 Mo. 
564; Stevenson v. Brown, 174 S.W. 
414, 264 Mo. 182; Humphrey v. Hays, 
122 N.W. 987, 85 Neb. 239; Jackson 
v. Bateman, 165 P. 63, 96 Wash. 329. 

Effect of defects in: 

Description of land in notice of ac- 

tion see infra text and note 67. 
Notice of sale see infra § 1844. 

_Necessity, requisites, and suffi- 
ciency of process generally see supra 
§§ 1558-1560. 

59. Laclede Land & Improvement 
Co. v. Schneider, (Mo.) 177 S.W. 388; 
State Mortg. Corporation v. Magee, 
(Tex.Civ.App.) 27 S.W.(2d) 864. 

[a] TIllustrations.—(1) A sheriff’s 
deed based upon a judgment in an ac- 
tion to collect taxes, instituted under 
Rev. St. (1889) § 7682, is insufficient 
to pass title, where no person was 
named as defendant who at any time 
had any interest in the land. Laclede 
Land & Improvement Co. v. Schnei- 
der, (Mo.) 177 S.W. 388. (2) Foreclo- 
sure sale for taxes is invalid as 
against the holder of a recorded ven- 
dor’s lien and the purchaser at a ven- 


against one deceased before the suit 
was commenced and one without ti- 
tle, a sheriff's deed under the judg- 
ment conveyed no title. Organ v. 
Bunnell, (Mo.) 184 S.W. 102. 

[b] Nunc pro tunc decree after 
term.—Where the decree in an over- 
due tax suit was complete, and cov- 
ered everything. essential to be set out 
in an overdue tax decree, the chan- 
cery court could not correct it by a 
nunc pro tunc decree afiter the term at 
which it had been entered of record 
had lapsed, and a purchaser at the 
sale under a nunc pro tune decree 
rendered therein derived no title. 
Kelley Trust Co. v. Lundell Land & 
PEW Co., 251 S.W. 680, 159 Ark. 

Requisites and sufficiency of judg- 
ment or decree generally see supra &s 
1569-1574. : 

Effect of errors or defects in de- 
scription in judgment or decree see 
infra text and note 68. 

61. Turner v. Hunter, 123 S.W. 
1097, 225 Mo. 71. 

62. lIowa.—Wallace v. Weld, 124 
N.W. 789, 145 Iowa 710. 

Kan.—Lyle v. Raynolds, 210 P. 1098, 
112 Kan. 365. 

Minn.—McQuade v. Jaffray, 50 N.W. 
233, 47 Minn. 326. 

Mo.—Hines v. Felkins, 231 S.W. 922, 
288 Mo. 223. 

N.Y.—Saranac Land, ete,.Co. v. 
Roberts, 101 N.E. 898, 208 N.Y. 288. 

Wash.—Reese v. Thurston County, 
283 P. 170, 154 Wash. 617. 

W.Va.—Friedman v. Craig, 87 S.E. 
361, 77 W-Va. 223. 

[a] Illustrations.—(1) A tax title 
cannot be avoided because of the 
want of the county treasurer’s cer- 
tificate to the supervisor of the un- 
paid taxes (Sheldon v. Russell, 154 
N.Y.S. 632, 91 Misc. 278 [aff 159 N.Y. 
S. 154, 173 App.Div. 991]), (2) or be- 
cause of the want of the certificate 
of the supervisor of the completed de- 
scription of the premises (Sheldon v. 
Russell, supra), (3) or because of the 
want of the certificate of the county 
treasurer that he has examined and 
compared the collector’s return with 
esylcs roll (Sheldon v. Russell, su- 
pra). 

[b] Defects or irregularities as to 
delinquent list.— Wallace v. Weld, 124 
N.W. 789, 145 Iowa 710; Lyle v. Ray- 
nolds, 210 B. 1093, 112 Kan. 365; Me- 
Quade v. Jaffray, 50 N.W. 233, 47 
Minn. 326; Saranac Land, etc., Co. v. 
Roberts, 101 N.H. 898, 208 N.Y. 288; 
Reese v. Thurston County, 283 P. 170, 
154 Wash. 617; Friedman v. Craig, 
87 S.E. 361, 77 W.Va. 223; Darnell 
v. Flynn, 71 S.E. 16, 69 W.Va. 146. 

[c] Defects or irregularities as 


-D.—Morrow v. Riebe, 220 N.W.|dor’s lien foreclosure sale not par-|to publication or n —Hi 
870, 53 S.D. 330. ties to the suit and who had the deed Relkins, 231 S.W. en ost prey ee 
Tenn.—Harris v. Mason, 115 S.W. | recorded before the tax sale (Rey. St. | Elrey v. Christie, 104 P. 214, 55 Wash. 
668, 25 L.R.A.N.S. | [1925] art 7328). State Mortg. Cor- 699; Timmerman v. McCullagh, 104 


1146, 120 Tenn. 
1011. 


W.Va.—Leach v. Weaver, 124 S.E. 
505, 97 W.Va. 72; Lemmon vy. Scaggs, 
102 S.E. 122, 85 W.Va. 470; Miller v. 


poration v. Magee, (Tex.Civ.App.) 27 
S.W.(2d) 864. 
Necessary parties see supra § 1561. 
60. Kelley Trust Co. v. Lundell 


Prateion be 204. 

f riedman v. Craig, 87 S.E. 361, . 
77 W.Va. 223; McGraw v. Rohrbough, 
82 S.E. 217, 74 W.Va. 285. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


! §§ 1843-1844] 


statute provides that a tax deed shall be conclusive 
evidence that such copy was filed.*4 

Description of property.°> The purchaser at a tax 
sale does not aequire a good title where the deserip- 
tion of the land in the delinquent list,®* or in the 
published notice of the proceedings for judgment,°? 
or in the judgment or order of sale,*8 or at various 
other stages of the proceedings to enforce the tax,®® 
is sufficient to identify the property. 
sult does not follow where the defects in the deserip- 
tion are mere irregularities or the omissions are im- 
material;*® or where such defects fall within the 
curative provisions of the statute;74 and in some 
jurisdictions a misdeseription does not invalidate a 


sale after it has been confirmed 


Where, in assessing land, a railroad right of way 
was excepted, and in the published list, judgment, 
and other subsequent proceedings there was no ex- 
ception, the omission did not affect the title acquired 
at the tax sale to the land other than the right of 


64. Haaren v. High, 32 P. 518, 97 
Cal. 445; Stuart v. Smith, 262 P. 348, 
87 Cal.App. 552. , 

Effect of statutes making tax deeds 
evidence generally see infra §§ 1953, 
£954. >% 


sy In notice of sale see infra § 
66. Goodrich v. Darr, 256 S.W. 868, 


161 Ark. 514; State v. Several Parcels 
of Land, 124 N.W. 835, 86 Neb. 100. 
Sufficiency of description in delin- 
quent list see supra § 1542. 
67. Moller v. Graham, 179 P. 858, 
106 Wash. 205. 


68. Guillory v. Elms, 52 So. 767, 
126 La. 560. 
[a] Ilustration.—The adjudica- 


tion for taxes of the S. E. 4 of the 
S. E. % of an undesignated section of 
land, in a designated township and 
range, identifies no property and can- 
not convey title to the whole or any 
designated section, less the S. BH. % of 
the S. E.4, in such township*and 
range, or elsewhere. Guillory v. 
Elms, 52 So. 767, 126 La. 560. 

Sufficiency of description in judg- 
ment or decree see supra § 1571. 

69. Winsett v. Winsett, 83 So. 117, 
203 Ala. 373; Huffman v. Henderson 
Co., (Ark.) 42 S.W. (2d) 221; Guy v. 
Stanfield, 183 S.W. 966, 122 Ark. 376; 
Guillory v. Elms, 52 So. 767, 126 La. 


560. 

70. Wilder v. Dennis, 202 F. 667, 
121 C.C.A. 77; Schultz v. Kellar, 136 
So. 220, 17 La.App. 651; Porter v. 
Auditor-General, 238 N.W. 185, 255 
Mich. 526; Peterson v. Graham, 279 
P. 553, 282 P. 1084, 131 Or. 290. 

71. Schultz v. Kellar, 136 So. 220, 
17 La.Ann. 651; Leach v. Weaver, 108 
S.B. 494, 89 W.Va. 49; Hamill v. Glo- 
ver, 81 S.E. 970, 74 W.Va. 152. 

[a] IWlustration.—Where a return 
of a delinquent tax list of properly as- 
sessed lands gives the owner’s correct 
name and true location, but errone- 
ously describes it as nineteen acres, 
whereas it is thirteen and one half 
acres, but in other respects conforms 
with the statute, such discrepancy 
alone will not invalidate a tax deed to 
the owner’s interest made in ‘pursu- 
ance of a regular tax sale in view of 
Code c 31 § 25 (§ 1084), relating to ir- 
regularities. Leach v. Weaver, 108 
S.B. 494, 89 W.Va. 49. 

72. Indiana, etc., Lumber, etc., Co. 
vy. Milburn, 161 F. 531, 88 C.C.A. 473. 

Effect of confirmation generally see 
supra § 1649. 

73. Campbell. v. Barry, 187 N.W. 
967, 152 Minn. 13. j 

§§ 1592-1599. 


74. See supra g 

75. U.S.—Wilder v. Dennis, 202 F. 
667, 8210C. CATT. 

Cal._—Crouch v. Shafer, 169 P. 1019, 
177 Cal. 154. 


Fla.—Townsend v. Brown, 67. So. 
869, 69 Fla. 155; Shomaker v. J. S. 
Betts Co., 60 So. 117, 64 Fla. 466. 


TAXATION 


way." 


(61 C.J.] 1319 


[§ 1844] (b) After Judgment—aa. Notice of Sale 


But such re- 


by the court.7? 


W.Va.—Matheny v. Jackson, 98 S. 
E. 620, 83 W.Va. 553. 

Wis.—Caseville Inv. Co. v. Berg, 
229 N.W. 582, 201 Wis. 144; Baker 
Land, ete. Co. v. Bayfield County 
Land Co., 156 N.W. 459, 162 Wis. 471. 
_{a] In New Jersey, under the Mar- 
tin Act (4 Comp. St. [1910] p 5205), 
relating to tax sales, by § 312 declar- 
ing the purchaser’s title shall not fail 
by reason of any irregularity or de- 
fect where it does not appear that a 
substantial injury was done to the 
owner, failure of proof of service of 
notice of sale to disclose that the 
owner’s wife, with whom notice was 
left, was above the age of fourteen 
years, and failure of proof of service 
of a second notice to show that the 
clerk of the purchaser who served the 
notice was his agent for that purpose, 
were mere formal defects and techni- 
ealities which did not operate to avoid 
the conveyance. Milmoe v. Zimmer- 
man, 122 A. 688, 95 N.J.Eq. 85 [aff 
12,7 A..157,,. 97, N.J.Bq.. 326). 

76. Ky.—Green v. Jones, 183 S.W. 
488, 169 Ky. 146; Quinlan v. Callahan, 
81 Ky. 618. 

La.—Wiener v. Scordino, 103 So. 
159, 157 La. 801; Cordill v. Quaker 
Realty Co., 58 So. 819, 130 La. 933; 
McCrory v. Bradford, 57 So. 892, 130 
La. 212; Sanders vy. Dantoni, 7 La. 
App. 623; Antoon v. Wilkinson, 6 La. 
App. 242. 

N.J.—Waterman v. Shrewsbury Tp., 
84 A. 204, 83 N.J.Law 286. P 

N.Y.—Ostrander v. Reis, 100 N.E. 
37, 206 N.Y. 448; In re Durey, 227 N. 
Y.S. 580, 223 App.Div. 70 [aff 162 N.E. 
538, 248 N.Y. 594]. 

Okl1.—Bowen v. Thompson, 249 P. 
1109, 120 Okl. 5; Smith v. Bostaph, 
229 P. 1039, 103 Okl. 258; Turman v. 
Ingram, 202 P. 993, 83 Okl. 198; Un- 
ion Sav. Assoc. v. Cummins, 190 P. 
869, 78 Okl. 265; Davenport v. Doyle, 
157 BP. 14110, 57 OKI. :341. 

R.I.—Baxter v. Patenaude, 78 A. 

G2be see RET 197. 
_ [a] In Mississippi, under a statute 
providing that failure to give notice 
of sale to lienors shall render the tax 
title void as to lienors of record, fail- 
ure to notify prior lienors who had 
no interest at the time notice should 
have been given did not invalidate the 
title as to them. Talmadge v. Seward, 
124 So. 791, 155 Miss. 580. 

77. Guy v. Stanfield, 183 S.W. 966, 
122 Ark. 876; Demoney v. Board of 
Com’rs of Whitley County, (Ind.App.) 
169 N.B. 67; Gibson v. Walters, 119 
P. 319, 86 Kan. 101 [aff 124 P. 168, 87 
Kan. 513]; Williams v. Raymond, 112 
So. 713, 163 La. 764. 

[a] Variance from description in 
tax roll.—Gibson v. Walters, 119 P 


319, 86 Kan. 101 [aff 124 P. 168, 87 
Kan. 513]. 
7g. Ala.—Hooper v. Bankhead, 54 


So. 549, 171 Ala. 626, 


and. Warrant or Execution. The necessity and suf- 
ficiency of the notice of sale and the defects therein 
which are regarded as jurisdictional, or which, on the 
other hand, are considered to be mere irregularities 
or informalities not rendering the notice invalid, 
have been already discussed.7*4 
purchaser at the sale is otherwise good, it will not be 
defeated by defects or irregularities in the notice 
not affecting the substantial rights of the property 
owner, or consisting merely in noncompliance with 
directory provisions of the statute;7> but if no no- 
tice was given to the person entitled thereto,’* or 
the notice given contains an insufficient description 
of the property,’’ or otherwise fails to comply with 
mandatory provisions of the statute enacted for the 
benefit of the landowner,’* a purchaser at the sale 
acquires no title, even though a tax deed in proper 
form is executed,’® provided such deed is assailed 


If the title of the 


Cal.— Wright v. Anglo-Californian 
Bank, 119 P. 651, 161 Cal. 500. 

Colo.——EKagan v. Mahoney, 174 P. 
1119, 24 Colo.App. 285 [superseding op 
134 P. 156]. 

Ky.—Kentucky Lands Inv. Co. v. 
Simmons, 143 S.W. 43, 146 Ky. 588. 

La.—Munsch v. Bloom, 112 So. 494, 
163 La. 583. 

Md.—Amos vy. Abromaitis, 89 A, 497, 
122 Md. 256. ‘ 

Mass.—Shurtleff v. Potter, 92 N.E. 
331, 206 Mass. 286. 

N.Y.—Saphir v. Herlihy, 226 N.Y.S. 
255, 181 Misc. 422 [aff 226 N.Y.S. 900, 
222 App.Div. 839]. 

Okl.—Sharum v. Foster, 235 P. 489, 
109 Okl., 218. 

Or.—Walton v. Moore, 113 P. 58, 114 
P2105,.58'- Or. .23 7. 

R:I.—Barone Lumber Co. y. Sowden, 
153 A. 308. 

S.D.—Morrow v. Riebe, 220 N.W. 
870, 53 S.D. 330. : 

[a] Failure to state, or defects in 
statement of, amount due.—Hooper v. 
Bankhead, 54 So. 549, 171 Ala. 626; 
Redman v. Newell, (Cal.App.) 299 P. 
746; Kipp v. Danielson, (Cal.App.) 
29.2 P. /kb5s . Wyser. v. Truitt, 273: PB: 
147, 95 Cal.App. 727; Gottstein v. Kel- 
ly, (Cal.App.) 269 P. 940 [op adopted 
276 P. 347, 206 Cal.°742]; Phelps v: 
Creed, 120 N.E. 589, 231 Mass. 228; 
Shurtleff v. Potter, 92 N.E. 331, 206 
Mass. 286; Walton v. Moore, 113 P. 
58, 114 P. 105, 58 Or. 237. 

[b] Omission of owner’s name.— 
Morrow v. Riebe, 220 N.W. 870, 53 S. 
IDE EOS 

[ec] Defective service.—Wright v. 
Anglo-Californian Bank, 119 P. 651, 
161 Cal. 500; Brady v. Bostwick, 132 
Pit, 442% 24 CalsA pps, 203 Amos a wes 
Abromaitis, 89 A. 497, 122 Md. 256; 
Barone Lumber Co. v. Sowden, (R.I.) 
153 A. 308. 

[d] Defects as to publication.— 
Bernhard v. Wall, 194 P. 1040, 184 Cal. 
612; Eagan v. Mahoney, 174 P. 1119, 
24 Colo.App. 285 [Superseding op 134 
P. 156]; Kentucky Lands Inv. Co. v. 
Wilhort, 143 S.W. 45, 146 Ky. 618; 
Kentucky Lands Iny. Co. v. Simmons, 
143 S.W. 48, 146 Ky. 588; Sharum v. 
Foster, 235 P. 489, 109 Okl. 218. 

79. Ark.——-Wolf & Bailey v. Phil- 
lips, 155 S.W. 924, 107 Ark. 374. 

Cal.—Gottstein vy. Kelly, 276 P. 347, 
206 Cal. 742 [adopting op (App.) 269 
P.. 940]. 

Ind.—Allen v. Gilkison, 132 N.H. 12, 
76 Ind.App. 238. 

Kan.—Gibson v. Walters, 119 P. 319, 
86 Kan. 101 [aff 124 P. 168, 87 Kan, 


bia aia : 
Ky.—Green vy. Jones, 183 S.W. 488, 

169 Ky. 146. 

Be BCRROR v. Lamb, 4 La.App. 

Dgee 


Mass.—Phelps v. Creed, 120 N.E. 
589, 231 Mass. 228. 
N.Y.—In re Durey, 227 N.Y.S. 580, 
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within the period fixed by statute.®® 

Where a warrant or the 
writ is required by statute, no valid sale can. be 
made without it,8 and jurisdictional defects in the 
form and contents of the warrant or writ or in its 
levy and return will invalidate a tax deed based 
thereon;*2 but failure to comply with mere directory 
provisions of the statute*? will not affect the pur- 


Warrant or execution. 


chaser’s title.84 


[§ 1845] bb. Mode and Conduct of Sale and Pro- 
The rule stated in respect of 
notice of sale®® is equally applicable to defects in the 
mode or conduct of the sale and in the proceedings 
If the defects in the mode 
and conduct of the sale, including time of sale,’* the 
amount for which the sale was made** and the quan- 


ceedings Thereafter. 


following such sale.*® 


223 App.Div. 70 [aff 162 N.E. 538, 248 
N.Y. 594]. 

Okl.—Sarkeys v. Lee, 300 P. 383, 149 
Okl. 287; Fickel v. Webb, 293 P. 206, 
146 Okl. 16; Bowen v. Thompson, 249 
P. 1109, 120 Okl. 5; Sharum v. Fos- 
ter, 235 P. 489, 109 Okl. 218; Union 
Sav. Assoc. y. Cummins, 190 P. 869, 


78 Okl. 265. 

R.I.—Barone Lumber Co. v. Sow- 
den, 153 A. 308. 

80. See infra §§ 2036-2038. 

81. See supra § 1580. 

$2. Carter v. Moody, 129 S.E. 163, 
160 Ga. 849; Johnson v. White, 119 


P. 769, 60 Or. 611; Harter v. Cone, 115 
Pp. 1070, 59 Or. 43; Bradford v. Dur- 
ham, 101 P. 897, 54 Or. 1, 185 Am.S.R. 
807 


[a] Excessive levy.—Carter 
Moody, 129 S.E. 163, 160 Ga. 849. 

Requisites and sufficiency of war- 
rant or execution and levy and return 
thereof see supra §§ 1580-1582. 


Vv. 


83. See supra §§ 1580-1582. 

84. People ex rel. Boenig v. Hege- 
man, 115 N.E. 447, 220 N.Y. 118. 

85. See supra § 1844. 

86. See infra text and note 87 et 
seq. : 

87. Cal.—Beck v. Edmison, 193 P. 
158, 49 Cal.App. 281. 


Colo.—Ireland vy. Gunnison Moun- 
tain Coal, etc., Co., 286 P. 280, 87 Colo. 
198; City and County of Denver v. 
Murry, 257 P. 359, 82 Colo. 128. 

‘ Miss.—Seals v. Perkins, 51 So. 806, 
' 52 So. 584, 96 Miss. 704. 

Mont.—Glacier County v. Schlinski, 
300 P. 270. 

Okl.—Sharum v. Foster, 235 P. 489, 
109 Okl. 218. 

W.Va.—Hardman vy. Brannon, 75 S. 
KE. 74, 70 W.Va. 726. 

[a] Tax deed a nullity (1) when 
based on a sale at_a time not au- 
thorized by statute. Empire Ranch & 

' Cattle Co. v. Lanning, 113 P. 491, 49 
Colo. 458; Sharum v. Foster, 235 P. 
489, 109 Okl. 218; Sires v. Parriott, 
233 P. 748, 106 Okl. 244; Gulager v. 
Coon, 218 Py 701, 93 OK 623" Perry |v. 
Snyder, 181 P. 147, 75 Okl. 24; Union 
Savings Assoc. v. Cummins, 177 P. 
901, 74 Okl. 201; Blaine County Bank 
v. Noble, 155 P. 532, 55 Okl. 361. (2) 
Tax deeds showing on their face that 
sales were not commenced on or be- 
fore the second Monday in November 
as required by C. L. (1921) § 7410 
were void. Ireland y. Gunnison 
Mountain Coal & Coke Co., 286 P. 280, 
87 Colo. 198. (3) Where a tax deed 
shows that resale was made Decem- 
ber 5, when notice thereof fixed the 
date as November 28, it was void, in 
the absence of an affirmative recital 
that the resale was continued from 
day to day from November 28, in view 
of Comp. St. (1921) § 9744, requiring 
such sales to be held on the fourth 
Monday of November. Sharum vy. 
Foster, supra. 

{b] Time after first publication of 
notice.—A sale of land for taxes, 
made thirty-three days from the time 
of the first publication of the notice, 


For later cases, developments and changes in the law see Annotations, same title and section num 
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tity sold,’ as well as defects in the certificate of 


no title. 


purchaser’s title 


was void, and the purchaser acquired 
no title, under Pol. Code § 3767, pro- 
viding that the day of sale must be 
not less than twenty-one nor more 
than twenty-eight days from the time 
of the first publication of the notice. 
Beck v. Edmison, 193 P. 158, 49 Cal. 
App. 281. 

[ec] Presumption of prejudice.— 
Error in the time of making a tax sale 
will be presumed to have prejudiced 
the former owner and is good ground 
for avoiding tHe tax deed made in pur- 
suance thereof. Hardman v. Bran- 
non, 75 S.E. 74, 70 W.Va. 726. 

Time of sale generally see supra 
§§ 16038, 1604. 

88. Galligan v. Everett, 156 N.E. 
68, 259 Mass. 94; Yazoo-Delta Morte. 
Ses vy. Lumbley, 116 So. 95, 149 Miss. 

[a] Tllustrations.—(1) The tax 
collector’s sale of several parcels of 
land for a lump sum exceeding the 
lien on any specific parcel renders 


the deed to the purchaser void. 
Phelps v. Creed, 120 N.E. 589, 231 
Mass. 228. (2) A tax deed was void 


where the sale was made for taxes, 
with interest, when interest was not 
due. Galligan v. Everett, 156 N.E. 
68, 259 Mass. 94. (3) A tax deed un- 
dertaking to convey to a purchaser 
bidding less than the taxes and costs 
is void under the mandatory provision 
of Hemingway Code (1927) § 6103, 
requiring sale for the whole amount 
of taxes and _ costs. Yazoo-Delta 
Mortg. Co. y. Lumbley, 116 So. 95, 149 
Miss. 864. 

Amount for which land may be sold 
see supra §§ 1605-1608. 

89. Brackett v. McClure, 135 P. 
1110, 24 Colo.App. 524. 

[a] Ilustration.—Where a quarter 
section of land was assessed as an 
entirety but was sold in forty-acre 
tracts, the sale was void, although the 
deed was fair on its face. Brackett 
NF are 135 P. 1110, 24 Colo.App. 

Quantity of land which may be sola 
see supra §§ 1610-1613. 

90. Nolan v. Phillipi, 163 N.Y.S. 
730, 99 Misc. 384. 

[a] Insufficient description.—No- 
cae v. Phillipi, 163 N.Y.S. 730, 99 Misc. 

Nature and requisites of certificates 
of sale see supra §§ 1651-1657. 

91. Clark vy. Cochran, 85 So. 250, 
79 Fla. 788. 

[a] Notice of application for deed. 
—Under L. (1895) ¢ 4322, the failure 
of the clerk of the court to forward 
to the owner or the person last pay- 
ing the taxes on the land notice of 
application for a tax deed thereto will 
establish the invalidity of a tax deed 
under the statute. Clark v. Cochran, 
85. 'So. 250) 79 - Flas 788i 4 

Requisites and sufficiency of 
cation for deed see supra § 1874. 

92. Brown v. Harvey Coal Corp., 49 
F.(2d) 434; Saphir v. Herlihy, 226 N. 
Y.S. 255, 181 Misc. 422 [aff 226 N.Y.S. 
900, 222 App.Div. 839]. 


appli- 


sale®® or application for a deed,®! or in the deed it- 
self,°% are juirisdictional, the purchaser acquires 
So, where a purchaser fails to notify the 
person in whose name the land was assessed of his 
purchase, as required by statute, the sale is invalid 
so far as it purports to pass the fee, and gives the 
purchaser at most a mere lien on the land for the 
amount of taxes, with interest and penalty.®* 
sale made without report to, or ratification by, the 
court, and without a record of the previous proceed- 
ings, is insufficient to pass title to the purchaser.®* 
But the title is not affected by nonjurisdictional er- 
rors or irregularities not affecting the substantial 
rights of the taxpayer.®® 


Anda 


It has been held that the 
is not affected by the fact that the 


Form and contents of tax deeds see 
supra §§ 1880-1923. 

93. Brachey v. Peddicord, 250 S.W. 
yi bs Nees Io el Gee 7A 

Notice to be given see supra § 1728. 

Title or estate acquired in general 
see supra §§ 1822-1839. 

94. Gross v. King, 133 A. 331, 150 
Md. 291. 

Report and confirmation of sale gen- 
erally see supra §§ 1644-1649. 

95. Idaho.—McGowan vy. Elder, 113 
P. 102, 19 Idaho 1538. 

Md.—wWinter y. O’Neill, 142 A. 263, 
155 Md. 624. 

Minn.—Campbell v. Barry, 187 N. 
W. 967, 152 Minn. 13. 

Mo.—Culbertson y. Edwards, 148 S. 
W. 112, 243 Mo. 433. 

N.M.—Baker y. Johnson, 295 P. 421. 

Tex.—Allen v. State Mortgage Corp., 
(Civ.App.) 19 S.W.(2d) 109. 

W.Va.—Friedman y. Craig, 87 S.E. 
361, 77 W.Va. 223. 

[a] Illustrations.—(1) Failure of 
the clerk on a sale of land for taxes 
to transfer the land on the tax books 
to the name of the purchaser does 
not injure the owner or affect the va- 
lidity of -the sale. Sibly v. Cason, 
109 S.W. 1007, 86 Ark. 32. (2) A tax 
deed is not invalid because it did not 
affirmatively appear that the sheriff 
offered to sell an interest in a town 
lot before selling the whole. Fried- 
nen v. Craig, 87 S.E. 361, 77 W.Va. 

[b] _Noncompliance with directory 
provision of statute in respect of bids 
does not affect the sale. Allen v. 
State Mortgage Corp., (Tex.Civ.App.) 
19 S.W.(2d) 109. 

[c] Irregularities in certificate of 
sale.—(1) McGowan v. Elder, 113 P. 
102, 19 Idaho 153. (2) Gen. St. (1913) 
§ 2135 requires the auditor to indorse 
on the certificate of absolute sale his 
certificate that the property sold for 
taxes is unredeemed, and that the pe- 
riod of redemption has expired, and, 
where the auditor made such certifi- 
cate, but wrongly stated the date of 
the notice of expiration, the error did 
not affect the tax title since the stat- 
ute did not require him to state the 
date of notice. Campbell vy. Barry, 
187 N.W. 967, 152 Minn. 18. (3) The 
treasurer’s use of a tax sale certificate 
in a form following an earlier law 
is not ground for attack on the tax 
ee v. Johnson, (N.M.) 295 

[d] Tllegal charges or commissions 
to officers.—(1) That the county au- 
ditor in issuing a tax deed recited the 
amount for which it was sold, adding 
one dollar for auditors’ and collectors’ 
fees, where the property was sold to 
the county, does not render a tax deed 
void, although the auditor was not 
authorized to make such charge where 
the sale was to the county. McGow- 
an v. Elder, 113 P. 102, 19 Idaho 153. 
(2) The title of a purchaser of land 
at a sheriff's sale foreclosing a tax 
lien under valid judgment and order 

—<—<$<—_—__, 


ber. 
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sheriff sold more property than was necessary to pay 
the taxes,®® or that he failed to collect the money 
from the purchaser,®? since the owner has a remedy 
on the sheriff’s bond in such eases.°8 

[§ 1846] (3) Other Defects or Irregularities. A 
tax sale purchaser acquires no title where the owner 
had paid the tax before the sale,®® or where the prop- 
erty was exempt by law or otherwise not liable to 
taxation at the time of the levy. So, although an ex- 
emption is personal to the owner of the exempt prop- 
erty,” yet a title based on a tax deed for taxes levied 
while the property was in possession of the person 
or corporation in whose favor the exemption exists 
cannot be sustained on the theory that, after convey- 
anee, the exemption was lost, and that the grantee 
could not assert the invalidity of the previous levy.® 

Lands withdrawn from sale. Where lands have 
been withdrawn from sale, a tax deed thereof by the 
comptroller to the state is void for any purpose.? 

[§ 1847] c. Doctrine of Bona Fide Purchasers.°® 
Ordinarily a purchaser at a tax sale comes within the 
rule caveat emptor,® and is not a bona fide purchas- 
er without notice,’ since the proceedings for the col- 
lection of taxes are matters of public record, to which 
intending purchasers have access, and they are 
chargeable with knowledge of defects which the rec- 


ords disclose. Such purchaser must take notice of 
of sale is not affected by the sheriff’s;197 N.Y. 200; 
unauthorized retention of more than 
lawful commissions, the sheriff's de- 
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all jurisdictional defects, and as against them he 
cannot be said to be a purchaser in good faith.® 
Where the proceedings are based on the judgment 
or decree of a court, such a purchaser may generally 
rely on it to protect himself ;° but his title is liable 
to be divested by the cancellation or setting aside of 
the tax sale for cause, provided he has notice of the 
proceedings.1? | A purchaser of real property at a 
tax sale is not entitled to protection as an innocent 
purchaser where he purchases for a grossly inade- 
quate consideration;1? or where he fraudulently 
causes the land to be assessed to himself and suffers 
it to be sold for taxes and buys it in through the 
agency of a third person;'* but the purchaser is not 
affected by fraud contemplated by the officer making 
the sale of which he had no notice.1* Since the rights 
of a tax title holder are purely statutory, there are 
no equities in his favor as against the owner of the 
land,*® and a purchaser at a tax sale who, knew, or 
might have known, ‘that the record owner against 
whom the suit for taxes was brought was not the 
real owner, acquires no title as against the latter.1® 
On the other hand, one who purchases at such sale 
in a suit brought against the record owner of the 
land, without knowledge of an unrecorded patent 
held by a third person, is entitled to protection as a 
bona fide purchaser.17 Under the express provisions 


Saranac Land, etc., Co. 13. Turner vy. Ladd, 84 P. 866, 42 
v. Roberts, 88 N.E. 753, 195 N.Y. 303;] Wash. 274. See Ana Maria Sugar Co. 
vy. .Castro, 28 Porto Rico 225 (pur- 


fault in no wise being attributable to 
the purchaser. Brown v. Bonougli, 
232 S.W. 490, 111 Tex. 275. (3) Un- 
der Rev. St. (1911) arts 7689, 7690, 
title of the purchaser at a tax sale 
from the sheriff who retained an il- 
legal fee, the district clerk receiving 
more than his legal costs, could not 
be attacked in trespass to try title by 
a third party claiming under the own- 
er. Bonougli v. Brown, (Tex.Civ. 
‘App.) 185 S.W. 47. 

[e] Want of valid affidavit to the 
sheriff’s return of sales does not in- 
validate a deed to the purchaser. 
Dornell v. Flynn, 71 S.E. 16, 69 W.Va. 
146; Fleming v. Charnock, 66 S.E. 8, 
66 W.Va. 50; Wilkinson y. Linkous, 
61 S.E. 152, 64 W.Va. 205; State v. 
McEldowney, 47 S.E. 653, 55 W.Va. 1. 

{f] Error in deed.—An erroneous 
recital in a tax deed as to the date 
of the sale showing it to have been 
made one day prior to’ the advertised 
time, on proof that it was actually 
held on the advertised date, becomes 
an irregularity not avoiding the deed. 
Culbertson vy. Edwards, 148 S.W. 112, 
243 Mo. 433. F 

96. Bailey v. Napier, (Ky.) 117 S. 
Ww. 948. 

97. Bailey v. Napier, supra. 

98. Bailey v. Napier, supra. 

99. See supra § 1522. 

Necessity, mode, and sufficiency of 
payment see supra §§ 1224-1252. 

1. Fiddyment v. Bateman, 133 S.W. 
192, 97 Ark. 76; Wilson v. Twin Falls 
County, 277 P. 1114, 47 Idaho 527; 
Taylor v. Miles, 5 Kan. 498, 7 Am.R. 
558; Hewling vy. Blake, 70 So. 247, 
110 Miss. 225. And see supra §§ 1526, 
1534. 

[a] Lana belonging to state.—A 
sale of land vesting in the state un- 
der sale for delinquent taxes levied 
on the land is void under Kirby Dig. 
§ 4914, and the purchaser acquires 
no title thereto as against a subse- 
quent purchaser from the state. Fid- 
dyment v. Bateman, 133 S.W. 192, 97 
Ark. 76. ‘ 

Exemptions from taxation see supra 
§ 382 et seq. 

Real property subject to sale see 
Supra §§ 1533-1539. 

2. See supra § 412. 

3. Pines v. Traktman, 178 INS, se 
90, 189 App.Div. 904, 109 Mise. 680. 

4 People v. Inman, 90 N.E. 438, 


App.Div. 304; People v. Prime, 191 N. 
Y.S. 643, 199 App.Div. 272; McCarthy 
v. Moore, 211 N.Y.S. 731, 125 Misc. 453. 

5. Bona fide purchaser from gran- 
tee at tax sale see infra § 1860. 

6. See supra § 1824. : 

Rule as affecting right of purchas- 
er to reimbursement see infra § 2066 
et seq. 

7. U.S.—Martin vy. Barbour, 34 F. 
701 [aff 11 S.Ct. 944, 140 U.S. 634, 35 
L.Ed. 546]. 

Minn.—F. H. Wellcome Co. v. Mar- 
mera County, 219 N.W. 545, 174 Minn. 
Philippine.—Valencia v. Jimenez, 11 
Philippine 492. 

S.D.—American Iny. Co. v. Beadle 
County, 59 N.W. 212, 5 S.D. 410. 

Wis.—-Gilkey & Anson Co. v. Doo- 
little, “152 N.W. 899, 161- Wis. 163; 
Williams vy. J. L. Gates Land Co., 130 
N.W. 880, 146 Wis. 55. 

8. St. Paul v. Louisiana Cypress 
Lumber Co., 40 So. 906, 116 La. 585; 
Black v. Banks, (Mo.) 37 S.W.(2d) 
594; Martin v. Kearney County, 87 N. 
W. 351, 62 Neb. 538. 

[a] Thus (1) a purchaser at a tax 
sale is required to take notice that 
the record disclosed residence of the 
owners in the state (Black v. Banks, 
(Mo.) 37 S.W.(2d) 594), (2) and that 
defendants in the tax suit were serv- 
ed by publication, although residing 
in the state (Black v. Banks, supra). 


9. Watson v. Hagen, 133 P. 66, 65 
Or. 569; 
10. Evarts v. Missouri Lumber, 


ete., Co., 92 )S.Wes372;, 193-Mo, 433; 
Bagley v. Sligo Furnace Co., 25 S.W. 
207, 120 Mo. 248; Schmidt v. Nie- 
meyer, 13 S.W. 405, 100 Mo. 207; Jones 
v. Dirskell, 7 S.W. 111, 94 Mo. 190; 
Williams v. Young, 90 S.W. 940, 41 
Tex.Civ.App. 212. 

11. People v. Wemple, 22 N.Y.S. 
497, 67 Hun 495 [rev on other grounds 
34 N.E. 883, 139 N.Y. 240]; Ostrander 
v. Darling, 6 N.Y.S. 718, 53 Hun 190 
[aff 27 N.E. 353, 127-N.Y. 70]. 


12. Rowland v. Klepper, (Tex. 
Commn.App.) 227 S.W. 1096 [mod 
(Civ.App.) 189 S.W. 10383]; Orr v. 


Wallace, (Tex.Civ.App.) 285 S.W. 650 
[aff (Commn.App.) 296 S.W. 871, and 
mod (Commn.App.) 10 S.W.(2d) 381]; 
Green y. Robertson, 70 S.W.. 345, 30 
Tex.Civ.App. 236; Huff v. Maroney, 56 
S.W. 754, 23 Tex.Civ.App. 465. 


chaser at tax sale accused of con- 
ey with owner to defraud credi- 
tor). y, 

14. Boyd v. Wilson, 12 S.E. 744, 13 
S.E. 428, 86 Ga. 379. 

15. Harris v. Defenbaugh, 109 P. 
681,82 Kan. 765. 

[a] Statute construed.—To bring 
one within the provisions of Gen. St. 
(1901) § 7988, providing that the ti- 
tle of a purchaser in good faith with- 
out knowledge of a will derived from 
the heirs of one not a resident of the 
state at his death shall not be defeat- 
ed by the production of the will, un- 
less it shall be offered for record 
within two years of the final probate, 
he must be a purchaser in good faith, 
and have acquired his title from the 
testator or his heirs or devisees, and 
a tax deed holder is not within the 
protection of such section. Harris y. 
Defenbaugh, 109 P. 681, 82 Kan. 765. 

16. Dent v. Investors’ Sec. Ass’n, 
254 S.W. 1080, 300 Mo. 552; Adams v. 
Gossom, 129 S.W. 16, 228 Mo. 566; 
Zweigart v. Reed, 119 S.W. 960, 221 
Mo. 33; Stuart v. Ramsey, 95 S.W. 
382, 196 Mo. 404. 

[a] Constructive notice.—(1) If 
the purchaser had such notice as 
would place a prudent man on inquiry 
and such inquiry would have revealed 
that the real owner had not been sued, 
he would be in the same position as 
if he had actual knowledge of the 
fact, and in equity such notice would 
be actual notice. Zweigart v. Reed, 
119 S.W. 960, 221 Mo. 33. (2) Where 
one is in open, notorious, and adverse 
possession of land, record title to 
which is in’ another, a purchaser at a 
tax sale in a suit against the record 
owner is not a bona fide purchaser, 
but he takes subject to the title and 
equities of the one in possession 
claiming ownership. Adams y. Gos- 
som, 129 S.W. 16, 228 Mo. 566. (3) 
Where the ownership of lands sold 
for taxes was common knowledge in 
the vicinity, and disclosed by the tax 
records, a purchaser was put on in- 
quiry, and in legal intendment had 
actual notice that the owners were not 
parties to the tax suit, and his deed 
is subject to their rights. Gulley v. 
Waggoner, 164 S.W. 557, 255 Mo. 613. 

17. Wilcox y. Phillips, 97 S.W. 886, 
199 Mo. 288. 

[a] Patent from government, like 
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of some statutes, the title of an innocent purchaser 
is not affected by mere irregularities in the sale.1® 
[§ 1848] d. Amendment of Records.1® The pur- 
chaser of a tax title takes it subject to the right to 
have the record amended or corrected to correspond 
with the actual facts;?° but on the other hand, it is 
generally held that tax deeds or the proceedings in 
tax cases cannot be reformed or amended for the 
purpose of supporting or validating the tax title,?+ 
nor can defects or omissions be corrected or supplied 
by anything dehors the record.??. So, a defective de- 
scription of the land in the tax deed and records 
cannot be supplemented or cured by proof aliunde 
to show what land was intended to be taxed and 
sold,?* and an entry on the tax record designating 
the sale as erroneous cannot properly be erased and 
a deed issued to the tax sale purchaser without notice 
or opportunity to the owner to protect his rights.*4 
On the other hand, it has been held that amendments 
may be made in the records to conform to the facts 
and obviate the objections to the tax sale;?° that 
where a defect in an assessment is corrected prior 
to the tax sale, the sale will be valid;?® and that, 
under a statute authorizing tax collectors to correct 
errors of description in assessments and tax title, the 
purchaser of land previously sold for taxes has a 
right to have the description of the land as against 
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former owners corrected.?7 © 
[§ 1849] 6. Liability of Purchaser.*?° Beyond his 


liability to pay the amount of his bid and his re- . 


sponsibility on the surplus bond, if any was given,” 
and with respect to existing liens or encumbrances 
on the property not discharged by the tax sale,*° the 
purchaser at such sale is not ordinarily subject to any 
special liabilities growing out of the peculiar nature 
of his title or the mode of its acquisition;*! thus he 
is not responsible in damages for taking the proper 
steps to acquire possession of the premises, if his own 


conduct was, entirely correct, although the tax title 


may prove to be invalid.” However, he may be lia- 
ble to the former owner of land who pays overdue 
taxes in ignorance of a tax sale of the land;** and 
the purchaser, after acquiring title, must pay the 
taxes subsequently accruing against the land.?* Un- 
der a statute requiring that tax adjudicatees named 
in a tax certificate shall pay taxes levied subsequent 
to a specified year the adjudicator of land sold for 
taxes must pay such taxes.?° 

[§ 1850] 7. Assignees of Certificate of Purchase*® 
—a. In General. A tax sale certificate is not a ne- 
gotiable instrument®? and cannot be assigned except 
when authorized by statute? Such assignments are, 
however, generally authorized by law.?® Where one 
seeking to procure an assignment of tax-sale certifi- 


deed, must be filed and recorded, and 
if by failure to so file and record the 
patent the rights of an innocent pur- 
chaser accrue, such rights must pre- 
vail. Wilcox v. Phillips, 97 S.W. 886, 
199 Mo. 288. 

18. See statutory provisions. 

{a] In Georgia, under Civ. Code § 
1167, providing that sales under a tax 
fieri facias shall be made under the 
rules governing judicial sales, and § 
6059, providing that the purchaser is 
bound only to see that the officer has 
competent authority to sell, and that 
he is apparently proceeding to sell 
under the prescribed forms, where 
wild lands unreturned for taxation 
are sold under a valid tax fieri facias, 
a defect in the advertisement of the 
sale of the property levied upon is a 
mere irregularity and does not affect 
the validity of the sheriff’s sale made 
to an innocent purchaser. Saunders 
v. Register, 99 S.E. 857, 149 Ga. 286. 

19. Amendment and correction of 
tax deeds see infra §§ 1932-1937. , 


_ 20. Campbell v. Barry, 187 N.W. 
967, 152 Minn. 13; Cass v. Bellows, 
31 N.H. 501, 64 Am.D. 347; Gibson v. 


Bai'ey, 9 N.H. 168. 

{a] Defective affidavit of publica- 
tion of delinquent list.—If an affida- 
vit of publication of the delinquent 
list is defective because of a failure 
to show that the newspaper is a legal 
newspaper within the statute, and aft- 
erward before trial a sufficient affida- 
vit is filed by leave of court on an ex 
parte application, the defect is obviat- 
ed, for it is the fact which controls. 
Campbell v. Barry, 187 N.W. 967, 152 
Minn. 13. 

[b] In Mississippi, under Code 
(1906) § 4332 (Hemingway Code § 
6966), declaring that a tax deed shal] 
not be invalidated except by proof 
that the land was not subject to taxa- 
tion or that the taxes had been paid, 
a tax title was valid, although when 
the land was purchased at a trustee’s 
sale the tax receipt had been errone- 
ously marked by the tax collector as 
paid, and thereafter before the tax 
sale he corrected it. Brown v. Clark, 
103 So. 211, 138 Miss, 496. 

21. Altes v. Hinckler, 36 Ill. 265, 
85 Am.D. 406; Keepfer v. Force, 86 
Ind. 81; Ramos Lumber, etc., Co. v. 
Labarre, 40 So. 898, 116 La. 559; Bow- 


ers v. Andrews, 52 Miss. 596. 

22. Henderson v. Ward, 132 P. 470, 
21 Cal.App. 520; Harrington v. Mc- 
Lean, 223 P..912, 70 Mont. 51. 

[a] Ilustration.—Mere proof of 
the existence of the requisite facts 
which might have been set forth in 
the auditor’s affidavit to the tax rolls 
prescribed "by Pol. Code § 3732 does 
not supply the want of. the affidavit, 
so as to render a sale for delinquent 
taxes valid. Moyer v. Taylor, 132 P. 
473, 21 Cal.App. 797; Henderson v. 
Bostwick, 132 P. 473, 21 Cal.App. 797; 
Henderson y. Ward, 132 P. 470, 21 Cal. 


App. 520. 
(Ark.) 225 S. 


Walls v. Mills, 
W. 225. 
24. Burckhardt v. Scofield, 117 N. 
Be 1061, 141 Iowa 336, 133 Am.S.R. 
25. Davis v. Sawyer, 20 A. 100, 66 
INCH.) 34: 
26. Howcott v. Smart, 63 So. 281, 
133 La. 681. 
27. Blanchard v. Hstate of Hy Gar- 
land, 6 La.App. 508. 
28. Liability of: 
Assignee of tax sale certificate see in- 
fra § 1857. 
Purchaser for: 
Cutting trees or removing timber 
see supra §§ 1808-1814. 
Be profits see supra §§ 1819, 


Unlawful entry on premises sold 
see supra § 1802. 

29. See supra §§ 1636-1639. 

30. See supra §§ 1831-1839. 

31. Fernandez v. Smith, 9 So. 482, 
43 La.Ann. 708. 

32. Fernandez v. Smith, supra. 

[a] Rule applied.—(1) A purchas- 
er of property at a tax sale, who noti- 
fies the occupant of his purchase and, 
on being informed that the tax has 
been paid and that the owner has the 
receipt, repeatedly requests the latter 
to produce the receipt and makes all 
efforts to secure such production 
without avail, cannot be held in dam- 
ages for taking the proceedings au- 
thorized by the statute to be put in 
possession, as he is protected by the 
principles of damnum absque injuria 
and volenti non fit injuria. Fernan- 
dez v. Smith, 9 So. 482, 43 La.Ann. 
708. (2) But when, after the occu- 
pant is ejected, full evidence is ex- 
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hibited to the purchaser of the pay- 
ment of the tax for which the sale 
was made, with a demand for dis- 
missal of the proceedings, the refusal 
of the purchaser, compelling the own- 
er to resort to an injunction suit in 
order to protect the property, and 
keeping him out of possession, places 


the purchaser in'the wrong and makes 


him liable for all damages subse- 


quently accruing. Fernandez  v. 
Smith, supra. ; 
33. Bowns v. May, 24 N.E. 947, 


120 N.Y. 357; Rothchild v. Rollinger, 
73 P. 367,.32 Wash. 307. 

34 Harding v. Auditor-General, 
104 N.W. 39, 140 Mich. 646; Comstock- 
Ferre & Co. v. Devlin, 108 N.W. 888, 
99 Minn. 68. 

35. Johnson vy. Flick, 119 So. 254, 
167 La. 354; Howcott v. Petit, 58 So. 
574, 180 La. 791. 

36. Assignments generally 
Assignments 5 C.J. p 830. 

Certificate of sale generally see su- 
pra §§ 1651-1657. - 

37. Territory v. Perea, 30 P. 928; 


see 


6 N.M. 531; White v. Brooklyn, 35 N. 


EK, 207, 1389 N.Y. 651; White v. Brook- 
lyn, 25 N.E. 243, 122 N.Y. 53; Hager 
v. Pugh, 253 P. 41, 123 Okl. 207; Wil- 
son v. Wood, 61 P. 1045, 10 Okl. 279; 
Horn v. Garry, 5 N.W. 897, 49 Wis. 
464; Eaton v. Manitowoc County, 44 
Wis. 489. 


, 


38. Billings v. McDermott, 15 Fla. . 


60; Sapp v. Morrill, 8 Kan. 677; Hager 

v. Pugh, 253 P. 41, 123 Okl. 207; Wil- 

son v. Wood, 61 P. 1045, 10 Okl. 279. 
‘39. See statutory provisions. 

[a] Under statute providing for 
payment of redemption money to the 
purchaser or holder of the certificate 
“or assigns” tax sale certificates are 
assignable. Lincoln Mortg., etc., Co. 
v. Davis, 92 P. 707, 76 Kan. 639. 

[b] Authority of state to assign. 
—(1) After the expiration of the re- 
demption period, the state may sell 
tax certificates on the terms pre- 
scribed by law without violating the 
rights of owners or other taxpayers. 
Ridgeway v. Peacock, 131 So. 140, 100 
Fla. 1297. (2) And this is particular- 
ly true where the assignment is 
made in good faith, to serve a proper 
state purpose and policy, and the as- 
signment is made for less than the 
amount of the taxes represented by 


For later cases, developments and changes in the law see Annotations, same title and section AE VR 


§§ 1850-1852] 


cates to himself brings himself within the provisions 
of the laws authorizing such assignments he may, in 
a proper case, have mandamus to compel such assign- 
ment,*® and a transfer of the rights evidenced by 
a tax certificate will not be enjoined in equity, on ac- 
count of errors or defects in the proceedings, without 
a payment or tender of the taxes justly duet! Un- 
der a statute requiring the county to be the exelu- 
sive purchaser of land sold for taxes where the 
county holds prior tax-sale certificates, it cannot 
make a valid assignment of a subsequent tax-sale cer- 
mifien te while the prior certificates remain outstand- 
ing. 

Showing purchase by state. Under a statute re- 
quiring a specified officer to make a prescribed entry 
in the record of tax sale when the land sold has been 
bid in by the state, an assignment of a tax-sale cer- 
tificate is invalid if the record of the tax sale con- 
tains no entry showing that such land has been bid 
in by the state.*® 


the certificate. Ridgeway v. Peacock, 
supra. 


[c] Certificates acquired under 
prior statutes.—A statute authoriz- 
ing specified officers to sell or assign 


[a] 


TAXATION 


493, 121 Minn. 367. : 

Effect of tex assignment cer- 
tificate as prima facie evidence of an 
entry that the land had been bid in| 45. 
by the state is overcome by the rec- 


eT BS Ba 2 

Time of assignment. Assignments of tax sale cer- 
tificates must be made at or within the time pre- 
seribed by law.*4 

Assignment must relate to tax sale and be goy- 
erned by it.*® 

[§ 1851] b. Mode, Sufficiency, and Validity—(1) 
In General. To make a valid assignment of such 
certificates, the provisions of the statutes*® must be 
complied with.47 Where the mode is prescribed, this 
mode must be followed.*® If the statute prescribes 
no formalities for the assignment of such certificates, 
almost any form of transfer will ordinarily be suffi- 
cient which shows the assignor’s intention to trans- 
fer his entire right and interest.4® A statutory re- 
quirement of an assignment in writing is manda- 
tory.°°? 

[§ 1852] (2) Signature, Indorsement, and Deliv- 
ery. These certificates, not being negotiable,®! do 
not pass by mere delivery,>? nor, unless permitted 
by statute,°* do such certificates pass by indorsement 
because the statute directs an assign- 


ment to be indorsed on the _ back. 
Potts v. Cooley, 13 N.W. 682, 56 Wis. 


[c] One instrument covering sev- 


tax sale certificates is not limited to 
certificates referred to in the same 
statute, but also authorizes a sale or 
assignment of certificates acquired 
under prior statutes. De Graften- 
ere v. Casaus, 190 P. 728; 26 N.M. 

[ad] Public auction or private sale. 
—A statute directing that duplicate 
certificates of tax sale purchased by 
the county shall be sold by the col- 
lector, and that if they cannot be sold 
at a private sale before the regular 
sale of property for delinquent taxes 
in the next succeeding year they shall 
be sold at public auction at such de- 
linquent tax sale, dces not limit the 
sale to one at public auction after 
a specific period, but the collector 
may sell or assign such certificates 
at any time at private sale. Tits- 
worth v. Analla, 186 P. 1079, 25 N.M. 
628; State v. Romero, 181 P. 435, 25 
N.M. 290. 

Consideration for assignment of 
tax-sale certificate generally see infra 
§ 1854. 

40. Lackey v. Killey, 252 P. 351, 80 
Colo. 408; State v. Magill, 4 Kan. 356. 

[a] Parties.—(1) Since former 

owners of land sold for taxes are not 
entitled to notice of the assignment 
(see infra § 1853), (2) they need not 
be made parties to an action to com- 
pel an assignment of a tax-sale cer- 
tificate (Lackey v. Killey, 252 P. 351, 
80 Colo. 408),-(3) and the mere fact 
that each parcel of land may have 
separate owners is no occasion for 
making the owners parties (Lackey v. 
Killey, supra). 
- [b] Mere fact that tax deeds were 
issued to the county on the certifi- 
cates cannot interfere or operate to 
prevent the proper county officer from 
assigning the certificates on demand 
of one who has brought himself with- 
in the provisions of the law. State 
v. Magill, 4 Kan. 356. 

Rights of assignees of tax-sale cer- 
tificates see infra § 1857. 


41. Hagaman v. Cloud County, 19 
Kan. 394. 
42. Foster v. Sawyer County, 221 


N.W. 768, 197 Wis. 218. 

[a] Reason.—(1) Under such a 
statute, when the county holds tax- 
sale certificates on the land which had 
been sold for taxes, it is necessary for 
it to purchase the certificates of sub- 
sequent sales in order to protect its 
own prior certificates. Foster v. 
Sawyer County, 221 N.W. 768, 197 
Wis. 218 (since the tax deeds on the 
later certificates would otherwise cut 
off the lien of the prior certificates), 
- 43. Donaldson v. Sache, 141 N.W. 


ord showing that no such entry was 
made. Donaldson vy. Sache, 141 N.W. 
493, 121 Minn. 367. 

44, Lambert v. Scott, 127 P. 142, 53 
Colo. 357; Treasury Tunnel, Mining 
& Reduction Co. v. Gregory, 110 P. 
73, 48 Colo. 416; 
Gattle; Col; 820 P.. 592) 34" Cole.) 257: 
Lovelace v. Tabor Mines & Mills, 66 
P: 892, 29 Colo. 62;, Empire. Ranch 
& Cattle Co. v. Neikirk, 128 P. 468, 23 
Colo.App. 392. 

[a] In Kansas, under a statute re- 
quiring that counties bidding in land 
at a tax sale shall hold such land un- 
til the expiration of a prescribed pe- 
riod after which the land may be dis- 
posed of, an assignment of the tax- 
sale certificate prior to the expira- 
tion of such period is invalid. Brown 
v. Going, 150 P. 554, 96 Kan. 266. 

[b] In Minnesota a county auditor 
has authority, under Rey. L. (1905) § 
935, to execute a state assignment 
eertificate for lands sold at a regular 


delinquent tax sale, after more than 


three years have elapsed from~ the 
date of the sale and before proceed- 
ings to sell under §§ 936, 937, have 
been initiated in any one year. State 
ex rel. Shaw v. Scott, 117 N.W. 417, 
105 Minn. 69. 

45. Williams vy. Oates, 102 So. 712, 
212 Ala. 396. 

fa] Thus the assignment and the 
deed pursuant thereto, must relate to 
the tax sale and be governed by the 
relations of the parties in interest as 
of the date of such sale. Williams v. 
Oates, 102 So. 712, 212 Ala. 396 (pay- 
ment of the delinquent taxes, which 
had been made by one who was at the 
time of sale a joint tenant, consti- 
tuted payment as to the other joint 
tenants affecting an assignment made 
by one purchasing at a sale for such 
taxes). 

What law governs tax sales and 
rights thereunder generally see supra 
§§ 1520, 1799. 

46. See statutory provisions. 

47. See infra this section; and §§ 
1852-1857. 

48. Williams v. Oates, 102 So. 712, 
912 Ala. 396; Hager v. Pugh, 253 P. 
41, 123 Okl. 207; Wilson v. Wood, 61 
P. 1045, 10 Okl, 279. 

[a] Constitutional provision re- 
quiring grants to be signed by the 
governor and countersigned by the 
secretary of state is inapplicable to 
assignments of tax-sale certificates. 
Ridgeway v. Reese, 131 So. 136, 100 
Fla. 1304. 

[b] Assignment on face of certifi- 
cate.—An assignment written on the 
face of the certificate is not invalid 


Carnahan v. Sieber. 


eral parcels.—Under a statute author- 
izing the assignment of pieces or par- 
cels of land acquired by the state at 
tax sales, several parcels of land may 
be transferred by the assignment of 
one tax-sale certificate. McLeod v. 
Mattson, 108 N.W. 290, 99 Minn. 46. 

49. Sanders v. Ransom, 20 So. 530, 
37 Fla. 457; McFadden v. Goff, 4 P. 
841, 32 Kan. 415; Farmers’ Loan & 
Trust Co. v. Joseph, 125 N.W. 533, 86 
Neb. 256; Leavitt v. Bell, 75 N.W. 524, 
55 Neb. 57. oy 

[a] Formal assignment without 
attaching certificate of the tax sale 
has been held insufficient as an as- 
signment of the certificate. Root v. 
Beymer, 110 N.W. 57, 146 Mich. 692. 

[b] Mere memorandum, unsigned 
and indefinite, is not sufficient evi- 
dence of an assignment to support a 
tax deed in the name of another than 
the purchaser. Florida Sav. Bank v. 
Brittain, 20 Fla. 507. 

[ce] Quitclaim deed.—(1) Under 
some statutes a quitclaim deed from 
the holder of a tax-sale certificate 
does not operate as an assignment of 
the certificate to the grantee of the 
deed. Flowers v. Jernigan, 22 So. 853, 
116 Ala. 516; Clippinger v. Tuller, 10 
Kan. 377; State v. Winn, 19 Wis. 304, 
88 Am.D. 689. (2) But under other 
statutes a quitclaim deed has been 
held to operate as an assignment 
(Boardman yv. Boozewinkel, 80 N.W. 
37, L2b. Mich? 320), 73) or?atileast to 
invest in the grantee the equitable 
title of the grantor in the tax-sale 
certificate (Leavitt v. Bell, 75 N.W. 
524, 55 Neb. 57). 

[d] Warranty deed to land by 
holder of tax-sale certificate may op- 
erate as an assignment of certificate 
to grantee. Christian vy. Lockhart, 
245 P. 249, 31 N.M, 331. 

fe] Defects in assignment cannot 
be alleged after the statutory period 
of limitations has run. Guthrie v. 
Harker, 27 F. 586; Haseltine v. Simp- 
son, 17 N.W. 332, 58 Wis. 579. 

50. Morris v. Bird, 81 P. 185, 71 
Kan. 619; Clippinger v. Tuller, 10 
Kan. 377; Horn v. Garry, 5 N.W. 897, 
49 Wis. 464; Baton v. Manitowoc 
County, 44 Wis. 489; Capron v. Adams 
County, 43 Wis. 613. 

Indorsement see infra § 1852. 

Signature see infra § 1852. 

51. See supra § 1850. 

52. Morris v. Bird, 81 P. 185, 71 
Kan. 619; Clippinger v. Tuller, 10 
Kan. 377; Horn v. Garry, 5 N.W. 897, 
49 Wis. 464; Eaton v. Manitowoc 
County, 44 Wis. 489; Capron vy. Adams 
County, 43 Wis. 613. } 

53. See statutory provisions, 
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and delivery ;°* but a statute permitting tax-sale cer- 
tifieates to be “assignable by indorsement,” has been 
held to make such certificates transferable by a mere 
indorsement in blank with delivery to the assignee.°®° 
A statute specifying that the indorsement by a speci- 
fied officer shall be sufficient evidence of the assign- 
ment contemplates that the specified officer shall sign 


the assignments made by him.°® 


[§ 1853] (3) Acknowledgment, Notice, and Re- 
Under applicable statutory provisions it 


cording. 


54 White v. Brooklyn, 25 N.E. 243, 
122 NeY. 153; 

55. Colo.—Rio Grande County v. 
Whelen, 65 P. 38, 28 Colo. 435. 

Tll.—Jones v. Glos, 86 N.H. 282, 236 
Tll. 178; Larson v. Glos, 85 N.E. 926, 
235 Ill. 584. 

Iowa.—American Exch, Nat. Bank 
v. Crooks, 66 N.W. 168, 97 Iowa 244; 
Aldon v. Whaley, 35 N.W. 440, 75 Iowa 

3. 

Mo.—Chrisman v. Hough, 47 S.W. 
941, 146 Mo. 102; Pitkin v. Shacklett, 
LTRS OAL, LOG) MO. 57s) Pitking -v. 
Reibel, 16 S.W. 244, 104 Mo. 505. 

Wis.—Smith v. Todd, 13 N.W. 488, 
55 Wis. 459; Hyde v. Kenosha Coun- 
ty, 438 Wis. 129. t 

[a] “Indorsement” (1) has been 
held to mean the writing of the name 
of the holder on the back of the cer- 
tificate, under a statute authoriz- 
ing the assignment of tax certificates 
by indorsement. Jones v. Glos, 86 N. 
BH. 282, 236 Ill. 178; Larson v. Glos, 
85 N.H. 926, 235-11]. 584 [rev 138 Ill. 
App. 412]. (2) But under similar pro- 
visions it has been held that the mere 
writing of his name on the back of 
the certificate by the holder is not an 
indorsement. Territory v. Perea, 30 
P. 928, 6 N.M. 531 (the terms of the 
assignment written upon the certifi- 
cate being held as essential to a prop- 
er indorsement). . 

[b] Authority to write formal as- 
signment above signature—An as- 
signment by indorsement may, if 
necessary, authorize the assignee to 
write a formal assignment of the cer- 
tificate above the indorsement signa- 
ture under some provisions authoriz- 
ing an assignment of tax-sale certifi- 
cates by indorsement. Larson v. 
Glos, 85 N.E. 926, 235 Ill. 584 [rev 138 
Ill.App. 412]. Contra Territory v. 
Perea, 30 P. 928, 6 N.M. 531. 

[c] Place of indorsement immate- 
rial.—Although the statute author- 
izes the assignment of a tax certifi- 
cate by an indorsement “on the back 
thereof,” it is equally valid when 
written across the face. Potts v. 
Cooley, 13 N.W. 682, 56 Wis. 45. 

[d] 
original purchaser and possession by 
the indorsee are prima facie evidence 
of the ownership of the certificate. 
Farmers’ Loan & Trust Co. v. Joseph, 
125 N.W. 5338, 86 Neb. 256; ‘Leavitt v. 
Bell, 1 Neb. (Unoff.) 756. 

[e] Indorsement held insufficient. 
—An indorsement upon the back of 
tax certificates, consisting simply of 
a signature, followed by the words 
“administratrix of the estate of” the 
purchaser, is ineffectual as an assign- 
ment to pass the title to the certifi- 
cates. Textor v. Estabrook, 187 N.W. 
998, 177 Wis. 135. ; 

[f] Assignment by separate writ- 
ing is insufficient under a statute au- 
thorizing assignments of tax-sale cer- 
tificates by indorsement. Capehart 
Vv. MeGahey, 31 So..503,,132\ Ala. 334; 

‘56. McLeod vy. Williams, 74 So. 408, 
73, Kla. 338. 

[a] Stamp instead of signature.— 
Under a statute authorizing the as- 
signment of tax-sale certificates by 
the proper officer ‘‘writing his name in 
blank on back thereof . with his 
official character added,” it is not nec- 
essary that the assignment shall be in 
the proper handwriting of the officer 


Proof of indorsement by the). 
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authorized to make it; his name and 
official title may be stamped on the 
paper. Dreutzer v. Smith, 14 N.W. 
465, 56 Wis. 292; State v. Nelson, 14 
N.W. 442, 56 Wis. 290. 

57. Williamson vy. Hitner, 79 Ind. 
233; Scott v. Federal Land Bank of 
Louisville, Ky., (Ind.App.) 175 N.EH, 
16; Hager v. Pugh, 253 P. 41, 123 OKl. 
207; Mattocks v. McLain Land, etc., 
Co., 68 P. 501, 11 Okl. 433; Wilson v. 
Wood, 61 P. 1045, 10 Okl. 279. 

[a] Who may make.—(1) Under 
statutes requiring that the assign- 
ment be acknowledged, only acknowl- 
edgment by the owner or by one au- 
thorized to execute the power for him 
may: constitute compliance with the 
statute. Hager v. Pugh, 253.P) 41; 123 
Okl. 207; Wilson v. Wood, 61 P. 1045, 
10 Okl. 279. (2) Hence a mere agent 
eannot assign a tax-sale certificate 
and personally acknowledge the exe- 
cution of such assignment. Eager v. 
Pugh, supra; Wilson v. Wood, supra. 

[b] Who make take.—(1) Under 
particular statutes acknowledgment 
of the assignments of tax-sale cer- 
tificates must be made before some 
officer having power to take acknowl- 
edgment of deeds. Eager v. Pugh, 253 
PiyAL L238 OkLV20%5 
61 P. 1045, 10 Okl. 279. (2) Where 
an assignment purports to be made 
before a particular notary in whom 
the ownership of the certificate was 
at the time of the purported assign- 
ment, and where the notary’s signa- 
ture to the purported acknowledg- 
ment was not signed by him person- 
ally but was made by a facsimile of 
his signature impressed by a rubber 
stamp, prdbably in the hands of the 
purported assignor, there was not a 
sufficient acknowledgment before an 
“officer having power to take ac- 
knowledgment of deeds.” Eager v. 
Pugh, supra 

58. Smith v. Stephenson, 45 Iowa 
645; Northern Counties Land Co. v. 
Excelsior Land, Mining & Develop- 
ment Co., 178 N.W. 497, 146 Minn. 207; 
Territory v. Perea, 30 P. 928, 6 N.M. 
531; White v. Brooklyn, 25 N.E. 243, 
LOZ ING Yo Dio 

[a] Not essential merely to pre- 
serve evidence.—Under a provision 
requiring assignments of tax-sale cer- 
tificates to be recorded merely to pre- 
serve evidence of the assignment so 
that it may be known who is entitled 
to a tax deed when the right to one 
accrues, recording is not essential to 
the validity of such an assignment. 
Pen v. Whaley, 35 N.W. 440, 75 Iowa 

[b] Time for recording.—(1) It is 
within the power of the legislature to 
shorten the time within which an out- 
standing assignment should be re- 
corded by an assignee if a reasonable 


time was allowed for compliance.’ 


Northern Counties Land Co. vy. Ex- 
celsior Land, Mining & Development 
Co., 178 N.W. 497, 146 Minn. 207. (2) 
Eleven months has been held to be a 
reasonable time within the meaning 
of the rule. Northern Counties Land 
Co. v. Excelsior Land, Mining & De- 
velopment Co., supra. (3) Under a 
statute providing that an assignment 
certificate must be recorded within a 
specified time from the date of the 
“tax judgment sale,’ it is the time 
of the annual tax judgment sale 
which is meant and not the issuance 


Wilson v. Wood, | 
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may be essential to an assignment that it shall be 
acknowledged’ and recorded.°® 

Notice. In the absence of provisions requiring that 
there shall be notice of an assignment of tax-sale 
certificates, such notice is not required.®? 

[§ 1854] (4) Consideration.°° 
compliance with statutes prescribing the amount 
and sufficiency of consideration for assignments of 
tax-sale certificates,®+ and, under a statute authoriz- 
ing the assignment of the state’s interest in land-bid 


There must be a. 


of the state assignment certificate. 
Northern Counties Land Co. v. Ex- 
telsior Land, Mining & Development 
Co., supra. 

Filing or recording of certificate of 
sale generally see supra § 1656. 

59. Lackey v. Killey, 252 P. 351, 80 
Colo. 408; Central Union Trust Co. of 
New York v. Willat Film Corporation, 
133 A. 780, 99 N.J.Eq. 748. 

[a] “fhe reason why there is no 
need of notice of the assignment is 
that the owner’s interests are not af- 
fected by it, and so he has no right to 
object to it.” Lackey v. Killey, 252 
P. 351, 352, 80 Colo. 408. 

[b] Owners of separate parcels of 
land sold for taxes need not be noti- 
fied that the tax-sale certificate has 
been assigned. Lackey v. Killey, 252 
P. 351, 80 Colo. 408. 

[c] On assignment by a munici- 
pality, no previous notice to those 
having a right to redeem is required. 
Central Union Trust Co. of New York 
v. Willat Film Corporation, 133 A. 
780, 99 N.J.Eq. 748. ; 

Notice of assignment to debtor gen- 
erally see Assignments §§ 94-97. - 

60. Generally see Assignments §§ 


90-92. 
61. Radetsky v. Palmer, 199 P. 490, 
70 Colo. 146; Colline v. Jolley, 100 P. 


477, 79 Kan. 695; Troyer v. Beedy, 100 
P. 476, 79 Kan. 502; Noble v. Cain, 
22 Kan. 493. 

[a] Determined by county com- 
missioners.—(1) Notwithstanding the 
general control over the business and 
property of the county vested in the 
board of county commissioners, un- 
der general statutes the authority of 
such board to determine the manner 
in which tax-sale certificates may be 
assigned may be limited to fixing the 
amount of consideration for such as- 
signment. Radetsky v. Palmer, 199 
P. 490, 70 Colo, 146; Empire Ranch & 
Cattle Co. v. Neikirk, 128 P. 468, 23 
Colo.App. 392; Noble y. Cain, 22 Kan. 
493; Smith v. Barron County, 44 Wis. 
686. (2) Thus, under particular pro- 
visions, the authority of such board 
may be limited to the fixing of the 
minimum sum at which a specified 
county officer may make such assign- 
ment; and under such provisions in 
fixing a less Sum than face value at 
which tax certificates may be as- 
signed, the board of county commis- 
sioners has no power to prefer pur- 
chasers. Radetsky v. Palmer, supra. 
(3) For example, where such board 
instead of fixing a lump sum at which 
the certificate should be assigned 
fixed a lump sum less than the face 
value of the certificate to be paid by 
a designated person, the board ex- 
ceeded its authority. Radetsky v. 
Palmer, supra. (4) But, under provi- 
sions authorizing a county board to 
fix the amount of consideration, it has 
no authority to sell on credit or for 
anything else than money. Smith v. 
Barron County, 44 Wis. 686. (5) And 
an_ assignment made pursuant to its 
orders for a consideration less than 
that required by statute is void. No- 
ble v. Cain, supra. (6) On the other 
hand, under a statute authorizing an 
assignment for less than the total 
sum of taxes, interest, and penalties, 
an assignment of a tax-sale certificate 
by the county clerk on order of the 
county commissioners for a sum less 
than the legal taxes, interest, and 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 1854-1855] : 


in at a tax sale, upon the inclusion and payment of 
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all subsequent delinquent taxes, penalties, costs, and [§ 1855] ¢. Who May Make Assignment. Com- 


interest, a failure to require payment of such charg- 


es renders the assignment void.*2 


signment of the tax-sale certificate after the expira- 
tion of a period of redemption for an amount less 
than the amount of the unpaid taxes as stated in the 
certificate may not be unconstitutional as violative 


of a provision requiring uniform 
tion.® 


Tender and demand. Under a statute authorizing 
the assignment of a tax-sale certificate to any per- 
son who shall desire to: purchase the same upon pay- 
ment of a specified amount, a single tender for the 
assignment of several certificates on several parcels 
of land sold in different years is sufficient;** like- 
wise, a single demand may be sufficient in such cas- 


However, an as- 


and equal taxa- 


pliance with statutes governing the question as to 
who may assign tax-sale certificates®® is manda- 
‘tory.®’ A purchaser at the tax sale who was incom- 
petent to buy and hold a tax title, cannot make a 
valid assignment;°* but notwithstanding the rule 
that one under a duty to pay taxes cannot strengthen 
his title by purchasing at a sale of land for such 


taxes®® the owner of land may, in a proper case, 


penalties may have the same force[a discrepancy will not be regarded as 


and effect as if the full amount had 
been paid therefor. Ludwick v. Dean, 
105 P. 525, 81 Kan. 292. 

[b] Taxes included.—(1) Under a 
statute requiring the assignee of a 
tax-sale certificate to pay the amount 
of taxes and charges due and charge- 
able on the book of tax sales at the 
time of the assignment, taxes due and 
chargeable on such book before the 
assignment of a certificate of tax sale 
to a county should be included in the 
consideration for the assignment. 
-Colline v. Jolley, 100 P. 477, 79 Kan. 
695. (2) But the assignee is required 
to pay only the amount of taxes, 
costs, and charges which the county 
treasurer should have charged on the 
book of tax sales for unpaid taxes. 
Gibson y. Trisler, 85 P. 413, 73 Kan. 
397. (8) Subsequent delinquent tax- 
es, not so chargeable at the time of 
the assignment, are not liens upon 
the land within the meaning of the 
statute. Gibson v. Trisler, supra. 
(4) Under a statute authorizing a 
compromise of taxes due on land bid 
in by the county and remaining unre- 
deemed for a specified time, the as- 
signee of the tax-sale certificate may 
be required to pay all subsequent 
taxes due at the time of the compro- 
mise. Tucker y. Shorb, 103 P. 79, 80 
Kan. 511. 

{c] “Face value,” as used in a 
statute providing that no county 
board shall sell any tax certificate at 
less than the face value, means the 
amount named in the certificate, due 
and unpaid taxes, interest, and charg- 
es preceding the tax sale, but does 
not include interest up to the time 
of the sale of the certificate. Olson 
v. Tanner, 94 N.W. 304, 117 Wis. 544. 

[ad] Under constitutional provision 
requiring all taxes to be levied upon 
property so that each person shall 
pay his just proportion, and which 
prohibits the legislature from releas- 
ing any taxes or commuting taxes in 
any manner whatever, the legislature 
has not power to authorize county 
commissioners to sell and assign cer- 
tificates of tax sales of real estate 
purchased by the county for less than 
the amount of taxes due _ thereon, 
when the property, if sold, would 
bring the full amount of such taxes. 
State v. Graham, 22 N.W. 114, 17 Neb. 
43. 

{e] Error in computation.—(1) A 
tax deed is not void because a certifi- 
cate held by a county was assigned 
for slightly less than the amount nec- 
essary to redeem, where the dis- 
crepancy is caused by an error in 
computation. Troyer v. Beedy, 100 
P. 476, 79 Kan. 502. (2) And where 
the discrepancy in the amount 
charged on the assignment of the cer- 
tificate was slightly less than the 
amount necessary to redeem and was 
traceable to the amount charged as. 
interest, the presumption is that it 
resulted from error in computation 


(Troyer v. Beedy, supra) (3) and such 


Substantial, if the interest charged is 
less than would result from compu- 
tation in which the fractions of a cent 
are carried out, and greater than 
would result from a similar computa- 
tion in which such fractions are re- 
jected (Troyer v. Beedy, supra). 

[f] Consideration held sufficient.— 
Shaw v. Pioneer State Bank, 256 P. 
636, 81 Colo. 528; Gibson v. Trisler, 
85 P. 413, 75 Kan. 397; Morrill v. 
Douglass, 14 Kan. 293. 

[g] Consideration held insufficient. 
—Noble y. Cain, 22 Kan. 493. 

Provision authorizing county board 
to determine consideration as not af- 
fecting officer’s authority to assign 
see infra § 1855. 

_ 6& Warroad Co-op. Creamery Co. 
v. Hoyez, 233 N.W. 824, 182 Minn. 73. 

[a] Payment of subsequent taxes 
delayed.—Under an* act authorizing 
the county treasurer to assign certifi- 
cates held by the county upon pay- 
ment of the amount due thereon, with 
subsequent taxes, penalties, and in- 
terest, it was not necessary that the 
certificate should be delivered and 
payment made at the same time, and 
the fact that subsequent taxes were 
not paid when the certificate was de- 
livered did not render it invalid, and 
when the final payments were made, 
the sale of the certificate was fully 
executed, and nothing remained to 
make the sale effective and valid. 
Darling v. Purcell, 100 N.W. 726, 13 
N.D. 288. 

[b] Yaxes not delinquent.—As- 
signment of a state certificate was 
not void because the purchaser did 
not pay taxes due and unpaid, but 
which were not delinquent. Nation- 
al Bond & Security Co. v. Hennepin 
County, 97 N.W. 4138, 91 Minn. 63. 

63. Ridgeway v. Peacock, 131 So. 
140, 100 Fla, 1297. 

[a] Under statute vesting title to 
land in state on expiration of period 
of redemption.—(1) Where title to 
land bid in by the state for delinquent 
taxes becomes vested in the state on 
the expiration of the period of re- 
demption without having been re- 
deemed (see supra § 1827), (2) the 
former owners of land and the per- 
sons entitled to redeem have no fur- 
ther rights to the land except those 
which may be conferred by statute 
(Ridgeway v. Peacock, 131 So. 140, 
100 Fla. 1297). (3) Hence a statute 
which permits the sale of such land 
for less than the amount of the delin- 
quent taxes does not invade any 
rights of such persons. Ridgeway v. 
Peacock, supra. 

64. Lackey v. Killey, 252 P. 351, 80 
Colo. 408. 

[a] “Considerations of conveni- 
ence and economy favor the single 
tender.’”? Lackey v. Killey, 252 P. 351, 
352, 80 Colo. 408. 

65. Lackey v. Killey, supra. 

{a] ‘That one seeking assignment 
is speculator immaterial.—That the 
party demanding tax certificates on 


assign the tax-sale certificate.7? 

Certificates held by county. While county officers 
may have no authority, in the absence of statute, to 
assign tax certificates held by their county,71 under 
appropriate statutory provisions specified county of- 
ficers may assign tax-sale certificates bid in by the 
county,’? such as the county board,’*? the county 


payment of sums required was a 
speculator has been held not to affect 
his demand. Lackey v. Killey, 252 
P. 351, 80 Colo. 408. 

66. See statutory provisions. : 

67. Warroad Co-op. Creamery Co. 
v. Hoyez, 233 N.W. 824, 182 Minn. 73. 
See also infra this section. 

[a] Only certificate owner.—Eager 
v. Pugh, 253° P. 41, 42, 123 Okl. 207; 
ease v. Wood, 61 P. 1045, 10 Okl. 

[b] Mere agent of the owner of 
the certificate may not assign. Wil- 
son v. Wood, 61 P. 1045, 10 Okl. 279. 

[c] Former owner of certificate 
who has parted with his interest in 
it is not competent to assign the 
same. Eager v. Pugh, 253 P. 41, 123 
Okl. 207. 

68. Jackson v. Jacksonport, 14 N. 
W. 296, 56 Wis. 310. 

[a] Rule applied to towns which 
are precluded from purchasing at tax 
sales. Jackson v. Jacksonport, 14 N. 
W. 296, 56 Wis. 310. 

69. See supra § 1826. 

70. See case infra this note. 

[a] Certificate issued to owner by 
mistake.—Where the owner purchas- 
es land after a claim for taxes has 
attached, without assuming or agree- 
ing to pay the same, and afterward 
there is a tax-sSale certificate issued 
to him by mistake, and he immediate- 
ly assigns the same to the purchaser 
in good faith at the tax sale, it will 
not operate aS a payment of the tax 
lien by the owner. City Trust Co. v. 
Tilton, 49 P. 796, 6 Kan.App. 442. 

71. Swope v. Saine, 23 F.Cas.No. 
13,705, 1 Dill. 416; Shoat v. Walker, 
6 Kan, 65. 

72. See cases infra this section. 

73. Douglass v. Wilson, 3 P. 330, 
31 Kan. 565. . 

[a] Certainty of order by county 
poard.—(1) Where the county board 
in ordering a proper officer to make 
an assignment of tax-sale certificates 
leaves only the time when, and the 
person to whom, the same shall be 
executed and assigned indefinite, such 
indefiniteness will not invalidate an 
assignment made in pursuance there- 
of. Douglass v. Wilson, 3 P. 330, 31 
Kan. 565. (2) And this is particular- 
ly true -where whatever indefinite- 
ness existed was made definite and 
certain by the proper county officers 
in a reasonable time thereafter and 
prior to the next meeting of the coun- 
ty board. Douglass v. Wilson, supra.* 

[b] Executory contracts for sale 
—As a general rule, under statutes 
authorizing the assignment of such 
certificates, county authorities have 
power only to sell tax certificates 
outright and for cash, not to make 
executory contracts of sale. Morrill 
v. Douglass, 14 Kan. 293; Smith v. 
Barron County, 44 Wis. 686. 

[ec] Inapplicable statute.—Under a 
statute requiring specified officers to 
assign tax-sale certificates held by 
the county and specifically indicating 
the manner of doing so, a county 


1326 [61 C.J.] 


clerk,7* or the county treasurer.75 


ular county officer has the duty of assigning tax-sale 
certificates to a proper person on demand,’*® such 
officer is not excused from making the assignment 
by the fact that prior to such demand he has improp- 
erly parted with the certificates;*7 nor will the fact 
that the officer delivered the certificates under the 
orders of a county board excuse him.**® 

[§ 1856] d. Who May Take Assignment. 
person who is disqualified from purchasing at a tax 
sale?® may be equally disqualified from taking a valid 
assignment of the certificate of purchase,*° and sim- 
ilarly, a person entitled to redeem*? is not entitled 
to take a valid assignment from the tax sale pur- 
chaser.82. Where a person disqualified to take a valid 
assignment of tax-sale certificates does in fact at- 
tempt to take an assignment of the tax sale certifi- 
cate, he may be regarded merely as redeeming the 
land from the tax sale.8? However, it has been held 


that, although county officers are 


board cannot make such assignments. 
Morrill v. Douglass, 14 Kan. 293 (un- 
der a statute directing county treas- 
urers or county clerks to assign tax- 
sale certificates of the county, a con- 
tract to assign such certificates by 
county commissioners was ultra vires 
and void). 

Authority of county boards to de- 
termine consideration see supra § 
1854. j 

74, Shaw v. Pioneer State Bank, 
256 P. 636, 81 Colo, 528; Stafford v. 
Lauver, 31 P. 302, 49 Kan. 690; Wood- 
man v. Clapp, 21 Wis. 350; State v. 
Winn, 19 Wis. 304, 88 Am.D. 689. 

75. Kobey v. Board of Com’rs of 
Pitkin County, 192 P. 502, 68 Colo. 
572; Empire Ranch & Cattle Co. 
v. Neikirk, 128 P. 468, 23 Colo.App. 
392; State v. Magill, 4 Kan. 356. 

[a] Statute not limiting authority. 
—(1) A statutory provision authoriz- 
ing a board of county commissioners 
to determine the sum at which tax 
sale certificates may be assigned, does 
not limit the right of a county treas- 
urer to make the actual assignment 
under another provision. Kobey v. 
Board of Com’rs of Pitkin County, 192 
P. 502, 68 Colo. 572; Empire Ranch 
& Cattle Co. v. Neikirk, 128 P. 468, 
23 Colo.App. 392. (2) Hence one who 
has paid for an assignment of tax 
certificate and desires to compel an 
assignment must make the county 
treasurer a party defendant. Kobey 
v. Board of Com’rs of ‘Pitkin County, 
supra. (3) Where the statute desig- 
nates the county treasurer as one of 
the class of officers who may make 
the assignment and prescribes the 
conditions under which he may do so, 
his authority is exclusive under those 
conditions. Empire Ranch & Cattle 
Co. v. Neikirk, supra. 

76. State v. Magill, 4 Kan. 356. 

77. State v. Magill, supra. 

[a] Thus the fact that a county 
treasurer under a duty to assign tax- 
sale certificates improperly delivered 
them to the county clerk and caused 
deeds to be issued on the certificates 
did not -excuse the treasurer from 
making an assigmment to a. proper 
person on demand. State v. Magill, 4 
Kan. 356. 

[a] Repossession.—‘He was, 
is, the custodian of the certificates, 
under the law, and if he has parted 
with them for the purpose named or 
in any other way than by assignment 
to some person entitled to receive 
them he has done that’ which he had 
no authority to do, and should be re- 
quired to possess himself of them 
again.” State v. Magill, 4 Kan. 356, 
360, 361. 

78. State v. Magill, supra. 

“Their direction to him to do an act 
unauthorized by law would not help 


and. 
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Where a partic- 


cates.87 
Any 
who, subsequent 


prohibited from 


him at all. The law itself must be his 
guide in reference to matters of 'this 
kind, and not the county board.” 
State v. Magill, supra. 

79. See supra §§ 615-1631. 

a Iil.— Busch v. Huston, 
843. 

Iowa,—Taylor v. Olmstead, 206 N. 
W. 88, 201 Iowa 760; Bowman v. Eck- 
stien, 46 Iowa 583. Up? ip 


Kan.—Wiswell v. 

407, 77 Kan. 622. 

Mo.—Kohle vy. Hobson, 114 S.W. 952, 
215 Mo. 213. 

Wis.—Bennett v. Keehn, 15 N.W. 
776, 57 Wis. 582; Eaton v. Manitowoc 
County, 44 Wis. 489; Bassett v. 
Welch, 22 Wis. 175, 

But see Arthurs vy. King, 95 Pa. 167, 
174 (“There is no valid reason why 
either the owner of land sold for tax- 
es, or a stranger to the title, may not, 
within the time allowed for redemp- 
tion, take from the purchaser at treas- 
urer’s sale a conveyance of his incep- 
tive title, and hold the same until it 
ripens into a complete tax title’). 

[a] Tenant in common cannot ac- 
quire an independent title against his 
cotenants, where the land held in com- 
mon is sold for taxes, by taking an as- 
signment of the purchaser’s certifi- 
cate before the time for redemption 
has expired. Lloyd v. Lynch, 28 Pa. 
419, 70 Am.D. 137. 

[b] Town cannot take an assign- 
ment of a tax-sale certificate where 
the town could not have purchased at 
the tax sale. Irvin v. Smith, 18 N.W. 
724, 60 Wis. 175; Wright v. Zettel, 18 
N.W. 760, 60 Wis. 168; Jackson v. 
Jacksonport, 14 N.W. 296, 56 Wis. 
310; Dreutzer v. Smith, 14 S.W. 465, 
56 Wis. 292; Eaton vy. Manitowoc 
County, 44 Wis. 489. 

Ic], Purchase of all certificates 
held by state.—A provision requiring 
that the purchaser of tax-sale certifi- 
cates “‘shall purchase all the certifi- 
cates held by the State” relates to the 
purchase of certificates from the state 
alone. Johnson y. Du Pont, 57 So. 
670, 63 Fla. 200. 

81. See supra §§ 1690-1699. 

82. Callihan v. Russell, 66 S.E. 695, 
66 W.Va. 524, 26 L.R.A.N.S..1176. 

[a] Reason for rule—The law 
which gives one a privilege of re- 
demption will not allow him to con- 
vert it into a privilege of purchase. 
Callihan v. Russell, 66 S.E. 695, 66 W. 
Va. 524, 26 L.R.A.N.S. 1176. 

83. Assignment of tax-sale certifi- 
cate as constituting redemption see 
supra § 1785. 

84. See supra § 1631. 

85. Coleman vy. Hart, 37 Wis. 180, 

&8. Guthrie v. Harker, 27 F. 586. 

87. Eaton v. Manitowoc County, 
44 Wis. 489. 
abet Bowman y. Eckstien, 46 Iowa 


75 Ill. 


Simmons, 


'912, 61 Neb, 875. 
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[§§ 1855-1857 


purchasing at tax sales,** this does not necessarily 
prevent them from taking assignments of the tax 
certificates from the original purchasers, if done in 
good faith,’® and at any rate, objections to county 
officers taking such assignments to themselves must 
be made in due time.*® es 
a county may become an assignee of tax-sale certifi- 


Under appropriate statutes, 


Merger. An assignment of a tax certificate to one 


to the sale, has become the owner 


of the patent title, will not discharge the land from 
the lien of prior delinquent taxes.** : 

[§ 1857] e? Rights and Liabilities of Assignees.*® 
Except as and to the extent such rights are controlled 
or restricted by statute,®°® pursuant to rules govern- 
ing assignments generally,®! the assignee of a tax 
certificate becomes invested with all the rights and 
interests of his assignor,®? such as the right to re- 
demption money,®* to possession, rents, and profits 


89. Right to reimbursement see in- 
fra §§ 2066-2075. Ngee 

90. See statutory provisions. ‘ 

[a] Conditions precedent.— Under 
a statute directing that a receipt shall 
be given to one paying subsequent 
taxes after an assignment of the tax- 
sale certificate and that thereupon the 
assignee has the same rights as the 
original purchaser, such rights are 


not acquired until there has been such ° 


payment. Schneider v. Hurt, 138 P. 
422, 25 Colo.App. 335 [aff 156 P. 600, 
L.R.A.1916F 204]. 

{b] In the Philippines the as- 
signee may not be entitled to a tax 
deed where such statutes do not plain- 
ly so entitle him. Belormino v. Baq- 
uizal, 15 Philippine 341 (“every stat- 
ute which provides a method by which 
a person may .be divested of his prop- 
erty under a special authority must 
be construed strictly’). ; 


91. See Assignments §§ 145-172. 
pa Ark.—Bird v. Jones, 37 Ark. 


Colo.—Rio ‘Grande County v. Whe- 
len, 65 P. 38, 28 Colo. 435. 

D.C.—District of Columbia v. Huf- 
ty V3 Apple 175. 

Towa.—Smith v. Stephenson, 45 
eat 645; Lloyd v. Bunce, 41 Iowa 


Kan.—McCauslin v. McGuire, 14 
Kan. 234; City Trust Co. y. Tilton, 
49 P. 796, 6 Kan.App. 442. 

Neb.—Green vy. Hellman, 86 N.W. 


N.J.—Central Union Trust Co. of 
New York v. Willat Film Corporation, 
133 A. 780, 99 N,J.Eq. 748. 

N.C.—Smith v., Hill, 88 S.B. 626, 
LL N. G76 95 

N.D.—Johnson y. Lindermann, 210 
N.W. (1, 2;.. 54 IND. 7524) 

Wis,—Hall v. Baker, 42 N.W. 104, 
74 Wis, 118. 

{a] Assignee of maunicipality.— 
An assignee of a certificate of tax 
sale held by a municipality succeeds 
to the municipality’s rights thereun- 
der, including statutory right to 
priority of lien. Central Union Trust 
Co. of New York vy. Willat Film Cor- 
poration, 133 A. 780, 99 N.J.Eq. 748. 

[b] Assignee of tax-sale certifi- 
cate held by county succeeds to just 
the rights held by his assignor, the 
county, no more and no less. Rio 
Grande County v. Whelen, 65 P. 38, 
28 Colo. 435; Shelley v. Towle, 20 N. 
W. 251, 16 Neb. 194; Hall v. Baker, 
42 N.W. 104, 74 Wis. 118; Kruger v. 
igor pe: 44 Wis. 605. 

’ arbur v. Courtright, 26 . 
728, 171 C.C.A. 466. is eS: 

[a] Rule applied.—An assignment 
of tax sale certificates has been held 
to vest the assignee with a right of 
action for the recovery of money pre- 
viously paid in redemption of the 
property and wrongfully converted 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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of the land sold,®* to a tax deed,®5 and to title to 
such land free from eneumbrances®* in cases where 
his assignor should be entitled to such rights if he 
had not assigned the certificate. However, the as- 
signee can acquire no greater interest than his as- 
signor had at the time of the assignment,®? and hence 
takes nothing as against a prior assignee of the cer- 
tificate in good faith®’ or against one claiming an 
interest in the land previously granted by the as- 
signor.°® Where the original assignee was not en- 
titled to take an assignment,’ one taking an assign- 
ment from such assignee acquires no title as against 
the owner of the land.2 Moreover, the assignee 
takes the certificate subject to any infirmities or 
imperfections which would have availed against it 
in the hands of the original purchaser. The as- 
signee of a tax-sale certificate is not entitled to re- 
cover from a third person on a contract made between 
such third person and the assignor, where the as- 
signee does not offer substantial compliance with the 
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contract.* 

Liabilities.» Under particular statutes the as- 
signee of a tax-sale certificate may be liable for the 
payment of taxes and other specified charges accru- 
ing subsequent to the sale of the land for taxes;* but 
this liability may be discharged by the payment of 
such taxes by volunteers.7 A purchase, by the as- 
signee of a tax-sale certificate, of the tax-sale cer- 
tificates for the years subsequent to the assignment 
of the tax-sale certificate, is a sufficient compliance 
with a statute requiring the purchaser of tax-sale 
certificates to pay the taxes assessed from the date 
of the sale.§ : 

[§ 1858] 8. Grantee of Tax Purchasers—a. In 
General. Even before the expiration of the time 
allowed for redemption, the tax purchaser may con- 
vey his interest otherwise than by an assignment 
of the certificate of sale.® After that time he may 

| dispose of it like any other title to any grantee;*? 
1 but the nature of the title is not changed by such 


‘by another. 


Barbur v. Courtright, 
260°. 728, 171C.C.AL 466: 

Holder of tax-sale certificate as en- 
titled to redemption money generally 
see Supra § 1791. 5 

94. See case infra this note. 

[a] Condition precedent.—(1) Un- 
der a statute giving the assignee of 
a tax-sale certificate a right to the 
possession of the land sold if there 
be no redemption, he must take the 
necessary steps to cut off the right 
of redemption before he shall be en- 
titled to the right to possession. 
Johnson v. Lindermann, 210 N.W. 1, 2, 
54 N.D. 524 (“in other words, the con- 
dition, ‘if there be no redemption,’ 


_ must be held to mean if no redemp- 


tion has been made after the full stat- 
utory obligation to notify has been 
performed”). (2) And upon the as- 
signee’s failure to take the necessary 
steps, the right to possession, rents, 
and profits, which is expressly con- 
ditioned upon there having been no 
redemption, does not pass to him. 
Johnson v. Lindermann, supra. 

Right to possession of land sold for 
taxes generally see supra §§ 1802- 
1807. 

95. See supra § 1871. 

96. District of Columbia v. Hufty, 
P3-App. Die. Vib: 

97. Colo. Rio Grande County v. 
Whelen, 65 P. 38, 28 Colo. 435. 

Iowa.—Soukup v. Union Inv. Co., 
51 N.W. 167, 84 Iowa 448, 35 Am.S.R. 
ol Te 

Kan.—McCoy v. Hickman, 116 P. 
825, 826, 85 Kan. 309 [cit Cyc]. 


Neb.—Shelley v. Towle, 20 N.W. 
251, 16 Neb. 194. 
C=Huss-v. Craig, 32°'N.B. 974, 


N. 

124 N.C. 743. 

Wis.—Smith v. Todd, 13 N.W. 488, 
55 Wis. 459; Horn v. Garry, 5 N.W. 
897, 49 Wis. 464; Kruger v. Wood 
County, 44 Wis. 605. 

[a] Rule applied.—Where the as- 
signor had purchased and taken a 
deed from the county for land on 
which the certificates were issued, a 
subsequent assignee could not main- 
tain an action against the county 
which the assignor could not have 
maintained. Kruger v. Wood County, 
44 Wis. 605. 

[b] Assignee of certificates held 
by county court.—Where the law. is 
such that a county, on purchasing 
Jand at a tax sale, does not become 
entitled to a deed but only to fore- 
elose the lien of the certificate, as in 
the case of a mortgage, the county’s 
assignee only acquires the same right. 
Huss v. Craig, 32 S.E. 974, 124 N.C. 
743; Collins v. Bryan, 32 S.E. 975, 124 
N.C.. 738. 

[ce] Agreement not to take deed.— 
A purchaser of a tax-sale certificate 
containing an indorsement by a prior 
purchaser not to procure a treasurer’s 


deed of the premises, which such per- 
son had sold by warranty deed to an- 
other, will be enjoined from taking a 
deed under it. Soukup v. Union Inv. 
Co., 51 N.W. 167, 84 Iowa 448, 35° Am. 
SHieeuoe ag 

98. Smith v. Todd, 13 N.W. 488, 55 
Wis. 459. 

[a] Assignment of original and 
of duplicate.—A purchaser of a du- 
plicate certificate of tax sale cannot 
acquire a title under it as against, or 
superior to, that of a subsequent as- 
Signee of the original certificate, who 
purchased it and. obtained a deed 
thereon without notice of the issue of 
the duplicate or of the rights of the 
holder thereof. Griswold v. Wilson, 
36 Iowa 156. 

99. Aes v. Garry, 5 N.W. 897, 49 


1. See supra § 1856. 

2. Irvin v. Smith, 18 N.W. 724, 60 
is. 175; Wright v. Zettel, 18 N.W. 
760, 60 Wis. 168; Jackson v. Jack- 
sonport, 14 N.W. 296, 56 Wis. 310; 
Dreutzer v. Smith, 14 N.W. 465, 56 
Wis. 292; Eaton v. Manitowoc Coun- 
ty, 44 Wis. 489. 

[a] Recovery of purchase price 
paid town for tax certificate.—Where 
towns are precluded by statute from 
purchasing and holding tax _ certifi- 
cates, they are incapable of selling, or 
contracting to sell, the same, and an 
action may be maintained against a 
town to recover back the purchase 
price paid to it for such a certificate. 
Jackson vy. Town of Jacksonport, 14 
N.W. 296, 56 Wis. 310. 

3. U.S.—Singer Mfg. Co. v. Yarger, 
12 F. 487, 2 McCrary 588. 

Ind.—Baldwin v. Shill, 29 N.E. 619, 
3 Ind.App. 291. 

Iowa.—Besore v. Dosh, 43 Iowa 211; 
Light v. West, 42 Iowa 138, 

Kan.—Prizer v. Taylor, 44 P. 902, 
3 KamApp. 690. 

Tenn.—Hubbard v. Godfrey, 47 S. 
W. 81, 100 Tenn. 150. ‘ 

[a] Fraud in tax sale.—(1) Where 
fraud in the tax sale has been eStab- 
lished, and the assignment of the cer- 
tificate is also alleged to have been 
fraudulent, the assignee must show 
affirmatively that he is a bona fide 
purchaser for value. Light v. West, 
42 Iowa 138. (2) Only an assignee or 
other person claiming under a tax 
title may complain of an assignment 
effected by fraud or misrepresenta- 
tion (Curtis v. Smith, 42 Iowa 665) 
(3) or at any rate one claiming an in- 
terest hostile to the tax title cannot 
complain (Curtis v. Smith, supra). 

4. Nye v. Taylor, 201 N.W. 694, 
DINGO CO. 

[a] hus where the owner of tax 
sale certificates contracted to sell his 
rights by transferring the certificates 
and giving quitclaim deeds, but as- 
signed contract and the certificates to 


another who procured tax deeds on 
the certificates and tendered them, 
together with his quitclaim deeds, 
such assignee could not recover the 
contract price from the buyer there 
having been no offer to substantially 
perform because of lack of deed from 
original tax purchaser. Nye v. Tay- 
lor, 201 N.W. 694, 52 N.D. 176. 

5. Liability of tax-sale purchasers 
generally see supra § 1849. | 

6. Schneider v. Hurt, 138 P. 422, 
25 Colo.App. 335 [aff 156 P. 600, L.R. 
A.1916F 204]; Tucker v. Shorb, 103 
P. 79, 80 Kan. 511; Warroad Co-op. 
Creamery Co. v. Hoyez, 233 N.W. 824, 
182 Minn. 73. 

Necessity of paying taxes as condi- 
tion precedent to acquisition of rights 
of assignor see supra note 90 [a]. 

7. Shaw v. Pioneer State Bank, 256 
P. 636, 81 Colo. 528. 

8. Henrie v. Greenlees, 208 P. 468, 


71 Colo. 528. 
9. Scovil v. Kelsey, 46 Ill. 344, 95 
Am.D. 415; Lloyd v. Bunce, 41 Iowa 


660; Davis v. Allen, 113 N.E. 364, 224 
ser 551. And see cases infra § 
[a] Effect of bond to convey title. 
—Where a tax-sale certificate exe- 
cutes a bond conditioned for the con- 
veyance of his title te another, the 
bond is in effect an agreement to con- 
vey all the equitable interest of the 
grantor and to prevent anyone claim- 
ing under him with notice from after- 
ward acquiring any interest in the 
land hostile to the grantee. Jerni- 
age v. Flowers, 10 So. 437, 94 Ala. 
[b] Statute purporting to validate 
uncanceled and unredeemed tax-sale 
certificates, and authorizing the sale 
and assignment of such certificates, 
may not affect the general law au- 
thorizing the sale of tax certificates 
held by the state. MacGibbon v. Har- 
rell, 106 So. 910, 90 Fla. 837. : 
Quitclaim deed as assignment of 
certificate of purchase see supra § 
1851. 
[c] Transaction held to be sale 
rather than renunciation.—Where a 
tenant in common executed a power 
of attorney to accept from a tax sale- 
purchaser a renunciation to an undi- 
vided half thereof, but the agent 
took on himself the purchase of the 
entire property from the tax sale pur- 
chaser, and the tenant in common rat- 
ified the act, and he understood that 
his transaction with the purchaser 
was a sale by the purchaser of the 
entire property, it was held that the 
transaction amounted to a sale rather 
than a mere renunciation. Duson y. 
Roos, 49 So. 590, 123 La. 835, 131 Am. 
SiR. 3:75. 
10. Shelley v. Smith, 66 N.W. 172, 
97 Iowa 259; Wygant'v. Dahl, 42 N. 
W. 735, 26 Neb. 562. 
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transfer,!! hence the grantee must generally be pre- 
pared to maintain its validity, the same as the orig- 
inal purchaser, and if the tax-sale purchaser 
acquired no title, he cannot transfer any to his 
grantee.13 ; 

[§ 1859] b. Title and Rights Acquired'*—(1) In 
General. While, under appropriate statutes, one 
purchasing from a tax-sale purchaser may acquire 
good title to land which has been sold for taxes,?® 
ordinarily grantees of tax-sale purchasers can ac- 
quire no better title to land sold for taxes than the 
tax-sale purchaser himself had.1® In accordance 
with the general rule that one who is under a duty 
to pay taxes cannot acquire any better title than 
he already has by purchasing at a tax sale for 
such taxes,!7 one under such duty to pay taxes 
cannot strengthen his title by purchasing from the 
purchaser at a tax sale;'® but this rule has no 
-application to the widow of a tax delinquent, pur- 
chasing from the tax-sale purchaser after her re- 
marriage;1° nor does mere possession alone of land 


TAXATION 


[$§ 1858-1860 


sold for taxes prevent the person in possession from 
acquiring title to the land by purchasing from the 
tax-sale purchaser.*° 

Free from liens~and encunibrances. Where the 
tax-sale purchaser acquires title free from liens and 
encumbrances,?1 his grantee may also acquire title 
free from such liens and encumbrances.?* Where 
the purchaser at a tax sale, the proceeds of which 
were insufficient to pay any part of a mortgage lien 
on the premises to, the mortgagee, who was made 
a party to the proceedings to foreclose the tax lien, 
subsequently conveyed the tax title to the mort- 
gagor, the prints took title unencumbered by the 
mortgage. 7° 

Doctrine of caveat emptor?* applies to purchasers 
of tax titles.?5 

Redemption money, paid to the grantor, may be 
recovered of him by the grantee.*® 

[§ 1860] (2) Bona Fides and Notice of Defects.?* 
Notwithstanding the application of the doctrine of 
caveat emptor?’ and the rule that one, who takes. 


See cases infra note 12. 

12. U.S.—Curts v. Cisna, 6 F.Cas. 
No. 3,507, 7 Biss. 260. 

Ill. Warden v. Glos, 86 N.E. 116, 
236 Ill. 511. 

Kan.—Harris v. Curran, 4 P. 1044, 
32 Kan. 580. 

N.H.—Wells v. Jackson Iron Mfg. 
Co,, 47 NH. 235, 90: Am.D, 5.76. 

Pa.—Goettel v. Sage, 10 A. 889, 117 
Pa. 298. 

Va.—Taylor v. Stringer, 1 Gratt. (42 
Va.) 158. 

[a] Grantee of one who has con- 
spired to eliminate competition in bid- 
ding at a tax sale must deny notice of 
the misconduct of his grantor, wheth- 
er alleged or not, and the burden of 
proof thereof is on the party seeking 
relief against him, but he must es- 
tablish payment of consideration. 
Lohr v. George, 64 S.E. 609, 65. W.Va. 


241. 

13. Evans v. Poppie, (Idaho) 4 P. 
(2d) 356; Warden v. Glos, 86 N.E. 
116, 236 Ill. 511; German Sav. Bank 
v. Walker, 181, N.W. 443, 190 Iowa 
1096; Hart v. Delphey, 136 N.W. 702, 
Te Cais 316. And see infra §§ 1861, 
1862. 

[a] Bule applied.—A tax sale of 
land made at a time other than that 
provided by law is void, and convey- 
ances based upon such sale convey no 
title. Union Savings Ass’n v. Cum- 
mins, 177 P. 901, 74 Okl. 201. 

Liability of land to taxes see supra 
§§ 135 et seq. 

14. Right to possession of land 
sold in persons purchasing from tax- 
sale purchasers. see supra §§ 1802- 
1807. 

Title acquired by grantee of state 
or county as tax-sale purchaser see 
infra § 1861. 


15. Jones v. Schiffbauer, 26 Philip- 
pine 467. See cases infra this note. 
[a] Grantee of purchaser at execu- 


tion sale for taxes.—Under a statute 
vesting in a purchaser at an execution 
sale for taxes all the right, title, and 
interest of the defendants in the ac- 
tion for judgment, one purchasing 
from the purchaser at execution sale 
under judgment in tax suit, in which 
two of three trustees under a will and 
the testator’s children and devisees 
were defendants acquired good title. 
Koch vy. Jenkins, (Mo.) 300 S.W. 469. 

[b] Merger.—Where the general 
owner of real property receives a deed 
therefor from a person holding a tax 
title, the title conveyed by such deed 
will become merged in the title of 
such general owner. Clippinger v. 
Auditor-General, 97 N.W. 53, 135 
Mich. 1; Wygant v. Dahl, 42 N.Ww. 
735, 26 Neb. 562. 

Purchase by owner and others lia- 
ble for taxes generally see supra §§ 


1616 et seq; 1826. 

16. American Portland Cement Co. 
vy. Certain Lands, 17 S.W.(2d) 281, 
179 Ark. 553; Warden v. Glos, 86 N. 
Waa 236 Ill. 511. See also infra § 

[a] Under quitclaim deed.—(1) A 
grantee under a quitclaim deed from 
purchaser at tax sale generally ac- 
quires only title which passed under 
tax deed. American Portland Cement 
Co. v. Certain Lands, 17 S.W.(2d). 281, 
179 Ark. 553; Stallings v. Glos, 110 
N.E. 915, 271 Ill. 201. (2) Thus, where 
the holder of a tax deed on premises 
made a quitclaim deed of an undivid- 
ed one-hundredth interest in the 
premises, the grantee became the as- 
sigrtee of a one-hundredth part of the 
grantor’s right under his tax deed. 
Stallings v. Glos, supra. (3) But a 
quitclaim deed executed by the gran- 
tee of a tax collector may constitute 
color of title even though the collec- 
tor’s deed conveyea no title. Wells 
v. Jackson Iron Mfg. Co., 47 N.H. 235, 
90 Am.D. 575. 

[b] Woid deed.—One purchasing 
from a tax-sale purchaser whose 
rights are based upon a void tax deed 
cannot acquire any interest as against 
the true owner of land sought to be 
sold for taxes. Warden v. Glos, 86 
N.E. 116,-236 Tl. 511. 

[c] Where tax judgment and pro- 
ceedings thereunder were void as to 
the owner of land, a subsequent gran- 
tee of the purchaser at tax foreclo- 
sure proceedings had no title to the 
property. State Mortg. Corporation 
v. Traylor, (Tex.) 36 S.W.(2d) 440 


ea error (Civ.App.) 32 S:W.(2d) 
[a] Right to cancellation of in- 


scription.—Purchaser from assignee 
of tax title has been held entitled to 
cancellation of inscription of city, 
claimed under grant, where land was 
not owned by grantor. State ex rel. 
Puritan Co. v. City of New Orleans, 
125 So. 273, 169 La. 365. 

Quitclaim deed as assignment of 
tax sale certificate generally see su- 
pra § 1851. 

17. See supra § 1826. 

18. McCallister v. McCallister, 173 
N.E. 745, 342 Ill. 231, 74 A.L.R. 213; 
Duson v. Roos, 49 So. 590, 123 La. 835, 
131 Am.S.R. 375; Saftel v. Newton 
Ba Ne Bank, 150 N.E. 4338, 254 Mass. 

[a] Husband cannot acquire title 
to his wife’s land by purchasing from 
the holder of a tax title. McCallister 
v. McCallister, 173 N.E. 745, 342 Tl. 
231, 74 A.L.R.. 213. Liabilities of 
husband generally see Husband and 
Wife §§ 512-549. 

19. Price v. Foretich, 103 So. 791, 


138 Miss. 847. 

[a] Thus, where a woman by pur- 
chase, years after her former hus- 
band’s death, and after her remar- 
riage, of tax title to lands, which, 
while occupied by her and her former 
husband, had for taxes assessed 
thereon to him been sold to her ven- 
dor, and from which she and her for- 
mer husband had soon afterward re- 
moved, was held to have’ obtained 
good title, her good faith and the bona 
fides of the transaction not being im- 
peached, and there being nothing to 
connect her with her former husband 
in the transaction, and nothing tend- 
ing to show that she did not purchase 
in good faith and with her own mon- 
ey. Price v. Foretich, 103 So. 791, 138 
Miss. 847. : 

[b] Reason for rule.—‘The rela- 
tion of husband and wife had been 
broken by death, and absolutely new 
relations existéd when she became the 
wife of another man.” Price v. Fore- 
tich, 103 So. 791, 138 Miss. 847, 851. 

Fiduciary relation to owner as ba- 
ne general rule see supra §§ 1619, 

20. Olson v. McDonald, 145 N.W. 
1078, 156 Wis. 438. 

21. See supra § 1831. 

22. Davis v. Allen, 113 N.E. 364, 
224 Miss. 551. And see infra § 1861. 

[a] No injustice to creditor enti- 
tled to redeem.—Where a grantee of 
a tax sale purchaser acquires a title 
free from the lien of attaching credi- 
tors of the delinquent taxpayer, no 
injustice is done to such creditors 
where they might have protected 
their interest by redeeming the land. 
pis v. Allen, 113 N.E. 364, 224 Mass. 


23. Storey v. Miles, 126 N.W. 517, 
86 Neb. 827 (where it was held That 
the facts did not show privity be- 
tween the grantor and grantee). 

24. “Caveat emptor” 11 C.J. p 43. 

25. Hart v. Delphey, 136 N.W. 702, 
157 Iowa 316; Reitz v. Cooper, 256 P. 
813, 123 Kan. 755; Sanborn y. Jen- 
nings, 125 P. 842, 63 Or. 52. 

[a] Thus the purchaser is bound 
to know that his tax deed describing 
the land by metes and bounds did not 
include a particular tract which he 
claimed. Reitz v. Cooper, 256 P. 813, 
123) Kan. 755: 

Purchaser from state or county see 
infra §§ 1861-1863. 

26. Scovil v. Kelsey, 46 Ill. 344, 95 
Am.D. 415. 

Right to redemption money gener- 
ally see supra § 1791. 

27. Application of doctrine of bona 
fide purchasers to tax-sale purchasers 
generally see supra § 1847. 

28. See supra § 1824. 


For later cases, developments and changes in the law see Annotations. same title and section number. 


_ §§ 1860-1861] 


a conveyance of a tax title with knowledge or no- 
tice, actual or constructive, of facts that will ren- 
der it invalid, can claim no benefit thereunder,?° 
nevertheless it has been held that a purchaser in 
good faith and for value is protected against la- 


tent equities,*° and against the 


fraud in the conduct of the tax sale in which he 
did not participate and of which he had no knowl- 
edge,*1 and also against errors or irregularities in 
the proceedings of which he had no notice and 
of which the records give no hint,*? even though 
such irregularities would vitiate the title if it were 


still in the original holder of the 


29. Ark.—Hickhoff v. Scott, 208 S. 
Wo 42050137 VArk. 1 70. 

Fla.—Millings vy. Stark, 15 Fla. 297. 

Iowa.—Leas v. Garverich, 42 N.W. 
194; 77 Iowa 275. 

La.—Cooper v. Falk, 33 So. 567, 109 


* La. 474 


soho Black v. Banks, 37 S.W.(2a) 
§.c.—Coney v. Timmons, 16 S.C. 


378. 
Va.— Yancey v. Hopkins, 1 Munf. 
(15 Va.) 419. 


Wash.—wWhitaker y. Ellis, 172 P. 
881, 102 Wash. 48. . 

W.Va.—Simpson vy. Edmiston, 23 W. 
Va. 675. 

Wis.—Williams v. J. L. Gates Land 
Co., 130 N.W. 880, 146 Wis. 50. 

[a] Land of insane person.—A 
brother-in-law and friend of a pur- 
chaser from an incompetent, knowing 
the whole situation and that the pur- 
chaser was bound to pay taxes, and 
who purchased from tax sale pur- 
chaser for inadequate consideration, 
was not a good-faith purchaser. 
Whitaker v. Ellis, 172 P. 881, 102 
Wash. 43. 

[b] Adverse possession as notice. 
—(1) Where a subsequent purchaser 
of a tax title knew at the time of 
his purchase that the delinquent tax- 
payer was in possession of the land 
claiming title adversely and resisting 
the tax title on the ground of fraud, 
such purchaser is charged with notice 
of probable defects in the tax title. 
Leas v. Garverich, 42 N.W. 194, 77 
Iowa 275. (2) But during the period 
allowed for redemption the mere con- 
tinued possession of the owner is not 
of itself inconsistent with the right of 
the tax purchaser, and hence is no no- 
tice, to one who purchases the tax 
title during that time, of any infirm- 
ity in the tax sale. Jefferson Land 
Co. v. Grace, 21 S.W. 877, 57 Ark. 423; 
Major v. Brush, 7 Ind. 232. 

[c] Outstanding tax sale certifi- 
cates as notice.—Where title of com- 
mon grantor to persons under sepa- 
rate conveyances rested upon tax sale 
certificates, the subsequent grantee 
could not be regarded as an innocent 
purchaser where, at the time of his 
purchase from common grantor, the 
record disclosed that the certificates 
were outstanding, and that taxes were 
paid by the common grantor until 
nine years before such purchase, and 
thereafter, until and including the 
year of such purchase, were paid by 
the prior grantee. Eickhoff v. Scott, 


,208 S.W. 421, 137 Ark. 170. 


[da] Purchaser under quitclaim 
deed.— Where one by quitclaim deed 
purchases a defective tax title, he 
buys gt his own risk and will be deem- 
ed to have notice of the defects in 


the title. Leland v. Isenbeck, 1 Ida- 
ho 469. : 
[e] Records showing fatal defects 


or irregularities.—Sorenson v. Davis, 
49 N.W. 1004, 83 Iowa 405; Fuller v. 
Edens, 73 S.E. 821, 822, 70 W.Va. 248, 
‘Ann.Cas.1913E 544 [quot Cyc]; Simp- 
son v. Edmiston, 23 W.Va. 675. 

[f] Neglect of tax title purchaser 
to record his deed, under a general 
statute requiring that conveyances be 
recorded, will not operate to protect 
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TAXATION 


(1) In General. 


consequences of 


tax deed.33 


one taking a deed from the tax delin- 
quent subsequent to sale for taxes 
since the statute applies only to suc- 
cesSive grantees of the same grantor. 
Billings v. Stark, 15 Fla. 297. 

{g] Knowledge of grantee’s agent 
as to-defects in the tax title may pre- 
vent the grantee of a tax sale pur- 
chaser from claiming any benefit un- 
der such title. Williams v. J. . 
Gates Land Co., 130 N.W. 880, 146 
Wis. 55. ; 

30. Jefferson Land Co. v. Grace, 21 
S.W. 877, 57 Ark. 423; Morris v. Greg- 
ory, 103 P. 137, 80 Kan. 626; Baum 
v. Smith, 54 So. 399, 127 La. 1089; 
Meredith v. Tubre, 120 So. 902, 10 
La.App. 369. 

[a] Rule applied.—Where the 
owner of land directed its agent to 
purchase it at a tax sale, and take 
the tax sale certificate in his own 
name, and assign and send the cer- 
tificate to it and the agent purchased 
as directed, but failed to assign or 
transmit the certificate, but treated 
it as his own, paying all subsequent 
taxes, and after four years took a tax 
deed fair on its face for himself, and 
thereafter conveyed to an innocent 
purchaser, who entered into posses- 
sion, neither the former owner nor 
its vendee could defeat the tax deed 
as against the innocent purchaser, 
on the theory that the purchase by 
the agent at the tax sale operated 
only as a payment of taxes. Morris 
v. Gregory, 103 P. 137, 80 Kan. 626. 

[b] “Good faith’ holder.—One who 
purchases on the faith of a tax title 
and who is guilty of no fraud is a 
good faith holder. Meredith v. Tubre, 
120 So. 902, 10 La.App. 369. 

[c] Notice of joint ownership of 
community property.—(1) Where the 
joint ownership of minor heirs of a 
wife’s interest in a community of ac- 
quets and gains with the husband, by 
reason of which they owed an equal 
duty with the latter to pay taxes, did 
not appear of record, and they pur- 
chased the land from the state to 
which it had been adjudicated at a 
tax sale, a purchaser from them is not 
required to look beyond the record, 
and it is immaterial whether he knew 
of the joint ownership outside of the 
record or not. Baum v. Smith, 54 So. 
399, 127 La. 1089. (2) A purchaser 
from heirs of a community interest 
in land which they had purchased 
from the state to which the land had 
been adjudicated at a tax sale is not 
charged with notice that the property 
was community property; there being 
no provision for conveying to the 
public, knowledge of ownership of the 
community property. Baum v. Smith, 
supra. 

31. St. Louis, etc., Lumber, etc., 
Co. v. Godwin, 108 S.W. 516, 85 Ark. 
372; Jefferson Land Co. v. Grace, 21 
S.W. 877, 57 Ark. 423; Lamb v. Davis, 
39 N.W. 114, 74 Iowa 719; Martin v. 
Ragsdale, 49 Iowa 589; Huston v. 
Markley, 49 Iowa 162; Ellis v. Peck, 
45 Iowa 112; Watson v. Phelps, 40 
Iowa 482; Sibley v. Bullis, 40 Iowa 
429; Van Shaack v. Robbins, 36 lowa 
201; Lohr v. George, 64 S.E. 609, \65 
W.Va. 241. But see Merrett v. Poul- 
ter, 9 S.W. 586, 96 Mo. 237 (where 
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[§ 1861] c. Purchase from State or County*+— 


The title and rights acquired by 


subsequent grantees of a state or county as tax- 
sale purchasers®® may depend upon applicable stat- 
utory provisions.?°® 
legislature to enact that a title so acquired shall 
be a new title independent of that of the former 
owner®’ and also that it shall be indefeasible and 
unimpeachable,** in the absence of such a statute 
the purchaser from the state or county will take 
the same title which the state or county acquired 
by its purchase,®°® clothed, with the same rights and 


While it is competent for the 


xn - 

the bidders at a tax sale at the re- 
quest of one pretending to be desirous 
of purchasing the land for the bene- 
fit of the owner decline to bid so that 
the pretender purchases the land at a 
nominal sum and afterward conveys 
by quitclaim deed, his grantee will 
not be protected as against the origi- 
nal owner in possession). 

[a] Deed acquired by conspirator 
to prevent competition in bidding at 
a tax sale will not be set aside as to 
his grantee, where the latter is a 
bona fide purchaser for a valuable 
consideration. Lohr v. George, 64 
S.E. 609, 65 W.Va. 241. 

32. U.S.—Atlanta Nat. Bldg., etc., 
Assoc. v. Gilmer, 128 F. 293 [rev on 
the facts 136 F. 539, 69 C.C.A. 315). 

Ark.—Jefferson Land Co. vy. Grace, 
21 S.W. 877, 57 Ark. 423, 

CRT ies Soe v. Ragsdale, 49 Iowa 
_Mo.—Schiffman y. Schmidt, 55 S.W. 
451, 154:Mo. 204. 

Pa.—Gamble v. Central Pennsyl- 

neat Lumber Co., 74 A. 69, 225 Pa. 


W.Va.—Wingfield v. Neal, 54 $.E. 
47, 60 W.Va. 106, 116 Am.S.R. 882, 10 
L.R.A.N.S. 443. 

But see Gonzalia v. Bartelsman, 32 
N.E. 532, 143 Ill. 684 (grantee of tax- 
sale purchaser taking title subject to 
defects arising from errors in the 
service of notice of redemption by the 
tax-sale purchaser). 

[a] and sold in solido, instead of 
in parcels.—Culbertson v. Edwards, 
148 S.W. 112, 243 Mo. 433; Shelton 
v. Franklin, 123 S.W. 1084, 224 Mo. 
342, 185 Am.S.R. 537, 

33. Lamb v. Davis, 74 Iowa 719; 
Martin v. Ragsdale, 49 Iowa 589. 

[a] In Louisiana innocent third 
persons, without notice, acquire a 
good title from an adjudicatee at a 
tax sale, although he bought the prop- 
erty in his own name and held it for 
himself and co-owners. Schwartzen- 
berg v. Schwartzenberg, 79 So. 230, 
188 La. 294; Vestal v. Producers’ Oil 
Co., 66 So. 334, 135 La, 984. 

34. Resale of land by state or 
county see supra §§ 1650, 1676-1678. 

35. See supra § 1676. 

36. See statutory provisions; 
cases infra this section. 

37. Cochran v. Baker, 60 Miss. 282. 

[a] Description of land in a deed 
by state to its grantee need not fol- 
low that which appeared on the list of 
lands forfeited to the state for taxes. 
Brown v. Bouslog, 118 So. 846, 151 
Miss. 664. ¢ 

88. Marble v. Fife, 13 So. 842, 69 
Miss. 596. i 

39. U.S.—Martin v. Barbour, 11 S. 
Ct. 944, 140 U.S. 634, 35 L.Ed. 546; 
Felch v. Travis, 92 F. 210. 

Ark.—Belcher v. Harr, 126 S.W. 714, 
94 Ark. 221. 

Idaho.—Larson v,. Gilderoy, 
234, 45 Idaho 764. 

Kan.—Russell County v. Mahoney, 
77 P. 692, 69 Kan. 661. 

Ky.—Husbands vy. Polivick, 96 S.W. 
825, 128 Ky. 652, 29 Ky.L. 890. 


and 


267 P. 


La.—Lavedan v. Choppin, 44 So. 
886, 119 La. 1056; Lisso v. Giddens, 
41 So. 1029, 117 La. 507; Iberia Cy- 


press Co. v. Thorgeson, 40 So. 682, 116 
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privileges*® and subject to the same equities and 
defenses,*! usually being the exact title held by 
the delinquent taxpayer at the time of the tax sale,*? 
no greater and no less,** and a derivative title rather 
than a new and independent one.*+ 
from the state or county may take subject to con- 
ditions subsequent, such as a requirement of notice 
to the former owner, the nonobservance of which 
may divest his title,+® or subject to the right of the 
original owner, his grantees, or mortgagees to ob- 
tain a reconveyance,*® or subject to the duty to cut 


La. 218; George v. Cole, 33 So. 784, 
109 La. 816; Leathem, etc., Lumber 
Co. v. Nalty, 33 So. 354, 109 La. 325; 
Gowland v. New Orleans, 28 So. 358, 
52 La.Ann, 2042. 

Md.—Textor v. Shipley, 38 A. 932, 86 
Md, 424. 

Mich.—Horton v. Helmholtz, 112 N. 
W. 930, 149 Mich. 227; Smith v. Audi- 
tor-Gen., 101 N.W. 807, 138 Mich. 582; 
Hickey v. Rutledge, 98 N.W. 974, 136 
Mich. 128; Burns v. Ford, 82 N.W. 
885, 124 Mich, 274. ; 

Miss.—Means v. Haley, 36 So. 257, 
84 Miss. 550; McCulloch v. Stone, 8 
So. 236, 64 Miss. 378; Caruthers v. 
McLaran, 56 Miss. 371; Clymer v. 
Cameron, 55 Miss. 593. eres 

N.Y.—Roseth Realty Co. v. Bighton 
& Bensonhurst Electric R. Co., 240 
N.Y.S. 8, 228 App.Div. 390. 

Okl.—Clark v. Board of Com’rs of 
pron County, 285 P. 127, 143 Okl. 
18. 


Or.—Buchanan y. Tennant, 105 P. 
647, 55 Or. 116. 
yi Dias nase v. Philadelphia, 56 Pa. 

8. 

Wash.—Maryland Realty Co. v. City 
of Tacoma, 209 P. 1, 121 Wash. 230. 

W.Va.—Collins v. Reger, 57 S.E. 
743, -62 W.Va. 195. . 

Wis.—Pinkerton v. Fenelon, 111 N. 
W. 220, 131 Wis. 440, 11 Ann.Cas. 729. 

[a] Where, on face of records, 
lands had been bid in by the state for 
taxes, the purchaser may acquire good 
title notwithstanding he is required 
to pay the taxes apparently due the 
state under previous sales and the 
further fact that such previous sales 
were void. Monroe v. Winegar, 87 N. 
W. 396, 128 Mich. 309. 

[b] School land.—Clark v. Board 
of Com’rs of Cimarron County, 285 P. 
127, 143 Okl. 18. 

[c] Where no title acquired by 
state or county, its grantee gets no 
title. Wood v. Henley, 263 P. 870, 88 
Cal.App. 441; Evans vv. Poppie, 
(Idaho) 4 P.(2d) 356; Lohr v. Curley, 
152 P. 185, 27 Idaho 739; George v. 
Cole, 33 So. 784, 109 La. 816; Guidry v. 
Broussard, 32 La.Ann. 924. 

40. See cases supra note 39; 
infra this note. 

fa] As against judgment creditors. 
—A purchaser from the state not a 
party to the fraud need not, in the 
absence of any statutory provision to 
the contrary, surrender title so ac- 
quired to judgment creditors of the 
delinquent taxpayer. Morris v. Wal- 
drop, 105 So. 172, 213 Ala. 435. 

[b] As against others than orig- 
inal owner, his grantee, or mort- 
gagees, the title of a purchaser of the 
state’s tax title. may be absolute. 
Chandler v. Clark, 115 N.W. 65, 151 
Mich. 159. 

{e] Right of redemption.—Where 
land is bid in by a county at a tax 
sale, the purchaser at a subsequent 
sheriff's sale for taxes obtains from 
the county only a right to redeem, and 
the county does not thereby lose its 
interest acquired by the previous sale. 
Buchanan v. Tennant, 105 P. 547, 55 
Or. 116. 

[d] Right to locate purchase.— 
Where taxes are paid upon but a por- 
tion of a tract of unseated land, and 
the balance is sold for the nonpay- 
ment of taxes and bought in by the 
county commissioners, a purchaser 


and 
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A purchaser | taxes.*® 


from the commissioners, if there has 
been no prior location, may locate his 
purchase on such part of the whole 
tract as he may choose. Gamble v. 
Central Pennsylvania Lumber Co., 74 
A. 69, 225 Pa. 288 

[e] Right to 
Morris v. Waldrop, 
Ala. 435. 

[f{] Liens or encumbrances.—(1) 
Under appropriate statutory provi- 
sions (see supra §§ 1831-1839), gran- 
tees of a state or county may take 
title free from any encumbrances. 
Roseth Realty Co. v. Brighton & Ben- 
sonhurst Electric R. Co., 240 N.Y.S. 
8, 228. App.Div. 390;  Nearhoff  v. 
Rucker, 287 P. 658, 660, 156 Wash. 621; 
Maryland Realty Co. v. City of Ta- 
coma, 209 P. 1, 121 Wash. 230. . (2) 
Thus possibility of reverter in land 
conveyed to a railroad was cut. off 
when sold for taxes, and conveyed to 
state and through mesne conveyances 
to claimant. Roseth Realty Co. v. 
Brighton & Bensonhurst Electric R. 
Co., supra [motion gr 173 N.E. 841, 254 
N.Y. 505]. (3) Purchaser from the 
county may take title discharged from 
liens for prior taxes (Hager v. Clatsop 
County, 181 P. 748, 92 Or. 600) (4) and 
subject only to taxes of the current 
year; that is, the year in which the 
sale is made (Hager vy. Clatsop Coun- 
ty, supra). (5) Where tax sales 
are void, the taxes for the year for 
which each tract is sold to the state 
is a charge upon each tract, and a 
purchaser from the state is subrogat- 
ed to the lien of the state for the taxes 
of the year for which the land ‘was 
sold. Belcher v. Harr, 126 S.W. 714, 
94 Ark. 221. (6) Under a statute 
vesting in the purchaser from the 
county of land which had been ac- 
quired by such county for delinquent 
taxes, all the right, title and interest 
of the county including all delinquent 
taxes, the purchaser from the county 
may acquire title free from liens for 
special assessments by drainage dis- 
tricts. Heffner v. Ketchen, (Idaho) 
296 P. 768. 

Title and rights of the state or 
county as purchaser see supra § 1827. 

41. See cases supra notes 89, 40; 
and infra this note. 

[a] Rule applied.—Where city 
purchased lands for city taxes in 1921 
and 1922, and state purchased same 
lands for taxes in 1924, parties pur- 
chasing from state acquired no title. 
BN v. Hicks, 116 So. 612, 150 Miss. 

[b] Subsequent taxation.—Pur- 
chaser from county of land bid in 
by it for unpaid delinquent taxes may 
under applicable statutory provisions 
take title subject to a lien for taxes 
attaching subsequent to assessment 
under which sale was had. Larson v. 
Gilderoy, 267 P. 234, 45 Idaho 764. 

42. Russell County v. Mahoney, 77 
P. 692, 69 Kan. 661; Husbands v. 
Polivick, 96 S.W. 825, 128: Ky. 652, 29 
Ky.L. 890; State v. Collins, 35 S.E. 
840, 48 W.Va. 64. 

43. Louisiana Land Co. y. Blake- 
wood, 59 So. 984, 131 La. 539. 

[a] Undivided interest.—Where a 
tax sale, under which a grantee of the 
state as tax-sale purchaser claimed, 
was one for an undivided half interest 
in every part of a tract, such grantee 
could recover no greater interest in 


sell to another.— 
105 So, 172, 213 


[§ 1861 


off interest of delinquent taxpayer.47 

Caveat emptor. 
applies to subsequent grantees of states and coun- 
ties which have bid in land at sales for delinquent 
He assumed all the risk of failure of title 
through informality and illegality of the assessment 
of the taxes;#® and he also assumed the risk of such 
failure through defective notices®® or defective pro- 
ceedings in offering the land for sale.®* 

Warranty. There is no warranty in a sale by 
a county of land acquired by it at a tax sale.>? 


‘The doctrine of caveat emptor 


one part, merely because the half in- 
terest in another part had been cut 
off by prescription. Louisiana Land 
Co. v. Blakewood, 59 So. 984, 131 La. 
539. 

44. Felch v. Travis, 92 F. 210. But 
see Maryland Realty Co. v. City of 
Tacoma, 209 P. 1, 3, 121 Wash. 230 
[reaff sub nom. Tacoma v. Fletcher 
Realty Co., 272 P. 48, 150 Wash. 33, 
and quot Nearhoff vy. Rucker, 287 P. 
658, 660, 156 Wash. 621] (‘where the 
county forecloses a certificate of de- 
linquency on account of general tax- 
es, and buys in at the sale, and later 
sells the property to a private in- 
dividual, it initiates and creates a new 
title to the property’’). 

New or derivative title generally 
see supra § 1828. 

45. Duncan Land, ete. Co. v. 
Rusch, 108 N.W. 494, 145 Mich. 1; 
Boucher vy. Trembley, 103 N.W. 819, 
140 Mich. 352. 

46. Holmes y. Soule, 147 N.W. 621, 
180 Mich. 526; Haney v. Miller, 117 
N.W. 71, 154 Mich. 337 [order gr costs 
vacated 117 N.W. 745, 154 Mich. 337]; 
Chandler v. Clark, 115 S.W. 65, 151 
Mich. 159. 

la] Effect of quitclaim deed.— 
Where certain persons were jointly in- 
terested in the purchase of tax titles 
on the lands in question and other 
lands, a quitclaim deed of lands so 
purchased from the state by one of 
them to the others did not make them 
bona fide purchasers. Backus v. Hoyt, 
129 N.W. 693, 164 Mich. 407. 

47. Barnes v. Kandt, 134 N.Y.S. 339 
(where the grantee in a tax deed from 
the state had never taken posses- 
sion, his deed to a subSequent grantee 
was held to be void). 

48. Keyes v. State, 117 A. 166, 121 
Me. 306; Red River Valley Land Co. 
v. Harris, 172 N.W. 68, 42 N.D. 76; 
Wilson v. Salt Lake City County 
Corp., 194 P. 125, 57 Utah 274; Shelton 
v. Klickitat County, 277 P. 839, 152 
Wash. 193. 

Keyes v. State, 117 A. 166, 121 
Me. 306. 

Invalidity of assessment as in- 
validating sale of land for taxes see 
supra § 1527. 

50. Keyes v. State, 117 A. 166, 121 
Me. 306. : 

[a] Reliance on statement in no- 
tice of sale.—A statement in the no- 
tice of sale of land for delinquent tax- 
es that the tracts of land have been 
forfeited to the state is not a repre- 
sentation on union the grantee has a 
rig Oo rely. eyes v. State, 11 J 
166, jad Me. 306. Ss a an 
_Notice of sale generally see supr. 
§§ 1592-1599, y ae 


51. Keyes v. State, 117 A. 166, 121° 


Me. 306 

Mode and conduct of sale generally 
see supra §§ 1600-1614. 

52. Red Valley Land Co. v. Harris, 
172 N.W. 68, 42 N.D. 76; Wilson v. 
Salt Lake City County Corp., 194 P. 
125, 57 Utah 274; Shelton v. Klickitat 
County, 277 P. 839, 152 Wash. 193. 

[a] | Inapplicability of statute.— 
While under appropriate statutes one 
selling personal property as his own 
warrants that he has a good title, and 
while one selling an instrument pro- 
viding for the performance of an act 
warrants the instrument to be what 
it purports to be and that he knows of 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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-§§ 1862-1867] 


[§ 1862] (2) Original Owner Purchasing. An 
_ owner of land sold for taxes can buy in the out- 

standing tax title at a price agreed upon with the 
holder.®? 

[§ 1863] (3) Form and Requisites of Conveyance. 
Where the title to land under a tax sale has become 
fully vested in the state or a municipality one who 
thereafter purchases from the state or munici- 
pality must see to it that his deed is properly exe- 
cuted by the officers having authority for that pur- 
pose,°* in the manner and with the formalities pre- 
seribed by law.*5 

[§ 1864] C. Tax Deeds*>*—1. Necessity and Na- 
ture—a. In General. Under some statutes it is the 
rule that the purchaser at a tax sale, by his per- 
formance of all that is necessary to entitle him to 
a deed, becomes invested with title at the expira- 
tion of the period of redemption, although the deed 
has not, in fact, yet issued to him;5? however it 
seems to be more generally held that the execu- 
tion and delivery of a tax deed is necessary to vest 
title in the purchaser.°* Where the sale upon which 
the deed is based is founded on the judgment or 
decree of a court, the deed may stand on the same 
plane with sheriff’s deeds in other cases.°® Of 
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course, a tax deed void ab initio®® or void on its 
face’ is a nullity conveying’ no title to the grantee. 

[§ 1865] b. State or County as Purchaser.*? 
Where property at a tax sale is bid in by the state 
or municipality for want of other bidders, it is 
not intended to be held permanently, but only for 
the purpose of a resale,®* and hence it is generally 
held that no deed to such state or municipality is 
necessary or proper, unless required or authorized 
by statute,°* although there is authority to the ef- 
fect that a deed must be issued, just as in the case 
of a private purchaser, and without it the title of 
the former owner is not cut off.*5 

[§ 1866] 2. Authority and Duty To Make—a. In 
General. The authority conferred on an officer to 
execute a tax deed is a naked power not coupled 
with an interest,°® and is a matter of. statutory 
right,°* which must be exercised strictly in con- 
formity with the statutes under which it is given,®® 
and which statutes must be strictly construed.®® 
Moreover, the act of an officer in issuing such con- 
veyance is ministerial,‘° and he may, under certain 
circumstances be personally liable for his refusal 
to issue a deed.*+ 

[§ 1867] b. By Whom Made—(1) In General. 


no facts showing it to be worthless, 
such rules do not apply to the pur- 
chaser of a tax title who knows it to 
be defective and merely intends to sell 
it to another. Red River Valley Land 
Co. v. Harris, 172 N.W. 68, 42 N.D. 76. 

538. Huron Land Co. v. Lobdell 
Churchill Mfg. Co., 148 N.W. 753, 183 
Mich. 45. 

[a] Arrangement by agent of own- 
er of land with the holder of the tax 
title, whereby redemption was to be 
made for an agreed sum, does not de- 
stroy the tax title, where there was 
no reconveyance though the agent 
gave the holder credit on an account 
due him from the holder. Huron Land 
Co. v. Lobdell Churchill Mfg. Co., 148 
N.W. 753, 183 Mich. 45. 

{[b] Merger of title—Where the 
owner of lands paid the delinquent 
taxes thereon by purchasing the in- 
terest of the state acquired in the 
land by reason of nonpayment of 
taxes, the tax title, whether valid or 
not, became merged in the original 
title, and a stranger thereto could not 
question the validity of the tax title. 
Clippinger v. Auditor-Gen., 97 N.W. 
53, 1385 Mich. 1. 

54. Everett v. Boyington, 13 N.W. 
45, 29 Minn. 264; Powell v. Jenkins, 
35 N.Y.S. 265, 14 Misc. 83; Rice v. 
Ashland Real Estate, etc.,. Co., 38 N. 
WwW. 183, 72 Wis. 103; Haseltine v. 
Donahue, 42 Wis. 576. 

55. Hier v. Rullman, 22 Kan. 606. 

56. Cross references: 

Deeds generally see Deeds 18 C.J. p 

135 et seq. 

Tax sale certificate as deed see supra 
1651 


Where land forfeited to state see in- 

fra §§ 2214, 2215. 

57. Youngs v. Povey, 86 N.W. 809, 
127 Mich. 297; Beggs v. Paine, 109 N. 
W. 322, 15 N.D. 436. 

58. Ark.—Stephens v. Holmes, 26 
Ark. 48. 

Del.— Betts v. Dick, 40 A. 185, 17 
Del. 268. 

Fla.—Spaulding v. Ellsworth, 21 So. 
812, 39 Fla. 76. 

Iowa.—Rice v. Bates, 27 N.W. 286, 
68 Iowa 393; Williams v. Heath, 22 
Towa 519; Crosthwait v. Byington, 11 
Iowa 532. 

Kan.—Douglass v. Dickson, 1 P. 541, 
31 Kan. 310. l 

Minn.—Brackett v. 15 
Minn. 245. 

Mo.—Hilton v. Smith, 33 S.W. 464, 
35 S.W. 1137, 134 Mo. 499; Donohoe v. 


Gilmore, 


Veal, 19 Mo. 331. 

N.J.—Burgin v. Rutherford, 38 A. 
854, 56 N.J.Eq. 666 [aff 42 A. 1117, 56 
N.J.Eq. 852]. 

See ee v. McCarty, 55 Pa. 
' Vt.—Wing v. Hall, 47 Vt. 182. 

W.Va.—Curtis v. Borland, 12 S.E. 
1113, 35 W.Va. 124, 

Nature and effect of sale as trans- 
fer of title see supra §§ 1797-1799. 

Where state or county purchases 
see infra § 1865. 

59. Bedgood v. Mclain, 15 S.E. 670, 
89 Ga. 793; Pritchard v. Madren, 2 
P. 691;,31. Kan. 38. 

Sheriff’s deed generally see Hxecu- 
tions §§ 763-787. 

60. City of Chicago v. Collin, 134 
N.E. 751, 302 Ill. 270; Miller v. Pow- 
ers, 212 S.W. 453, 184 Ky. 418; Wilson 
v. Wood, 61 P. 1045, 1046, 10 Ok]. 279; 
Simpson v. Edmiston, 23 W.Va. 675. 

[a] Deed on invalid assignment.— 
Where an assignment is made without 
authority of law, and a tax deed is 
made to the assignee, the deed will be 


void. Wilson v. Wood, 61 P. 1045, 
1046, 10 OKl. 279. 
[b] Partial invalidity.—Where the 


clerk of Lhe county court makes a deed 
to a tax purchaser for a larger inter- 
est than that shown by sheriff’s return 
of delinquent sales to have been pur- 
chased, such deed is a cloud on title 
to the extent that it attempts to con- 
vey anything in excess of the interest 
shown to have been purchased by the 
report of sales, but is valid as to such 
interest. Wagner v. Beavers, 102 S. 
E. 668, 85 W.Va. 631. 

61. Pierce v. Adams, 93 P. 594, 77 
Kan. 46; Fitschen v. Olson, 119 N.W. 
3, 155 Mich. 320; Hill v. Spalding, 
149 P. 1133, 47 Okl. 621. 

[a] Zax leases which show on 
their. face that the statute authoriz- 
ing, their execution has not been com- 
plied with are void. Obermeyer v. 
Behn, 108 N.Y.S. 289, 123 App.Div. 
440 [aff 89 N.B, 1106, 195 N.Y. 588]. 
62. - Recitals see infra. §§ 1895, 


1896 
63. See supra § 1676. 
64. Ark.—Kelley v. Laconia Levee 


Dist., 85 S.W. 249, 74 Ark. 202; Doyle 
v. Martin, 17 S.W. 346, 55 Ark. 37; 
Neal v. Andrews, 14 S.W. 646, 53 Ark. 
445. 

Cal.—Jacoby v. Wolff, 247 P. 195, 
198 Cal. 667; Young v. Patterson, 9° 
P. 552, 9 Cal.App. 469. 

Kan.—Guittard Tp. v. Marshall 
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County, 4 Kan. 388. 

Ky.—James v. Blanton, 121 S.W. 
951, 123 S.W. 328, 134 Ky. 803 [foll 
James v. Luscher, 121 S.W. 954]. 

Mich.—Mann v. Carson, 79 N.W. 
941, 120 Mich. 631. 

Minn.—Stein vy. Hanson, 109 N.W. 
821, 99. Minn. 387, 

1 mee Mam i v. Banks, 59 Miss. 

W.Va.—Hector Coal Land Co. v. 
Jones, 92 S.E. 102, 79 W.Va. 618. 

Wis.—Lombard v. White, 45 N.W. 
420, 76 Wis. 445; Baldwin v. Ely, 28 
N.W. 392, 66 Wis, 171. 

[a] In Colorado.—(1) Formerly, 
under Sess, L. (1885) p 3238, the coun- 
ty treasurer was authorized to execute 
a deed to the county for property bid 
off to such county in a sale for delin- 
quent taxes. See Dyke v. Whyte, 29 
P. 128,17 Colo. 296. (2) Later the 
statute was superseded by L. (1898) 
p 428 § 1, whereby the right of a coun- 
ty to take a tax deed was taken away, 
and providing that tax sale certifi- 
cates be assigned upon conditions 
specified, and hence a tax deed, show- 
ing on its face that it was made to a 
county several months after the law 
of 1893 went into effect, was a nullity. 
Pee v. Beam, 91 P. 1107, 41 Colo. 


Erika Canole y. Allen, 28 Pa.Super. 
66. Sayre v. Sage, 108 P, 160, 47 
Colo. 559; Gordon v. Joyner, 71 S.E. 


652, 112 Va. 347; Bowe v. City of 
Richmond, 64 S.E. 51, 109 Va. 254. 

67. Richmond Cedar Works. vy. 
Shepard, 105 S.E. 886, 181 N.C. 13 [cit 


Cyc]. 

Scott v. Warden, (Cal.App.) 
296 P. 95; Richmond Cedar Works vy. 
Shepard, 105 S.E. 886, 181 N.C. 13 
[cit Cyc]; Gordon v. Joyner, 71 S.E. 
652, 112 Va. 347. 

69. Golden Valley County y. Miller, 
220° NOW. 839) 57 ND. LOL: 

70. Fitschen v. Olson, 119 N.W. 3, 
155 Mich. 320; Griffin v. Jackson, 108 
N.W. 438, 145 Mich. 23. 

Mandamus to compel issuance see 
infra § 1879. 

71.- See case infra this note. 

[a] iiability of sheriff.—Since it 
is only the duty of the sheriff to con- 
vey when there has been no redemp- 
tion, his depending on a faulty report 
representing the property has been re- 
deemed, certified by the treasurer to 
whom the money is to be paid, will 
not render him liable for refusing to 
convey. Boulton v. Ruttan, 2 U.C.Q. 
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Ordinarily, the officer who shall execute tax deeds 
is designated in the statutes,7? and no other can 
perform this office.7* Indeed, it has been held that 
in case the statutes do not provide for the execu- 
tion of the deed by any officer, no valid tax deed 
can be made.?* An officer de facto may make the 
deed, but not one who has not taken the oath of 
office;7®> and if the same person fills two offices, 
it must appear that both lawfully devolved upon 
him and that he is qualified in both.7® If the deed 
is made by the proper officer, a trifling misdescrip- 
tion in the style of his office is not material.** 

Property in another county; new county. An 
officer of one county cannot execute valid tax deeds 
conveying property lying in another county,’® and 
where land duly assessed and delinquent is thrown 
into a new county by a change of boundaries, under 
the statutes of some jurisdictions, both the sale 
and the deed should be made by the proper officers 
of the old county;7® while elsewhere the proper 
officer of the new county is the one with the neces- 
sary authority.®°® 


Officer executing deed to self. Under a statute 


TAXATION 


[$§ 1867-1869 


the tax deeds is himself a purchaser, the deed shall 
be made by another designated officer, there is no 
inhibition against the former issuing a tax deed 
to a third person although he is himself interested 
in the purchase.*+ G 

[§ 1868] (2) Deputies. A deputy to a public of- 
ficer, authorized by law to perform the duties of 
the office, may sign and execute a tax deed in cases 
where that duty would devolve upon his principal ;** 
and in case he is authorized to act for his principal 
only in the event of the latter’s death, absence, or 
disability, it will be presumed in support of the deed 
that the contingency existed which empowered him 
to make it.82 It is generally held that a deed made 
by a deputy should be executed in the name of the 
principal “by” the deputy,** although in some states 
the deputy may execute it in his own name.*° 

[§ 1869] (3) Expiration of Term of Office. In 
some states it is considered that the power to sell 
and convey land for the nonpayment of taxes is en- 
tire, and that the officer who made the sale is the 
one who must execute the deed, although meanwhile 
he has gone out of office, and that his suecessor can- 


providing that, when the officer empowered to issue 


B.O.S. (Ont.) 362. 

Liability of sheriff for failure to 
convey property or execute deed in 
general see Sheriffs and Constables § 


72. See statutory provisions. 
73. U.S.—Felth v. Travis, 92 F. 
210; Marx v. Hanthorn, 30 F. 579 [aff 


13 S.Ct) 508,148 U.S, 172, 37 L.Ed. 
410]. 

Ala.—Roach v. State, 39 So. 685, 148 
Ala. 419. 

Ark.—Jacks v. Dyer, 31 Ark. 334. 

Cal.—Scott v. Beck, 266 P. 951, 204 
Cal. 78; Lemoore Bank vy. Fulgham, 
90 P. 936, 151 Cal. 234. 

Ill.— Bruce v. Schuyler, 9. Ill. 221, 
46 Am.D. 447. teats: 

La.—Pickett v. Southern Athletic 
Club, 18 So. 634, 47 La.Ann. 1605; 
Barrow v. Wilson, 2 So. 809, 39 La. 
Ann. 403. 

Mich.—Sibley v. Smith, 2 Mich. 486. 


Neb:—Brokaw vy. Cottrell, 211 N.W. 
184, 114 Neb. 858. . 

N.Y.—Stewart v. Crysler, 3 N.E. 
471, 100 N.Y. 378. 

N.D.—Fisher v. Betts, 96 N.W. 132, 
12, N-D. 197. 

Okl.—Fullerton v. State, 282 P. 674, 
140 Okl. 122 [appeal dism 50 S.Ct. 462, 
281 U.S. 705, 74 L.Ed. 1129]. 

Pa.—Ross v. Marcy, 1 Pa.L.J.R. 205, 
2 Pa.L.J. 76. 

S.C.—Sullivan v. Ware, 11 S.C. 330. 

S.D.—Cranmer vy. Christian, 166 N. 
W. 1086, 40 S.D. 202. 

aS oma a v. Harvey, i1 Tex. 
ya lil 
: Vt.—Biddlecom y. Farwell, 1 Tyler 

Va.—Gordon v. Joyner, 71 S.E. 652, 
112 Va. 347; Bradley v. Patterson, 
GOMSsEe bo 40) o1t2 Wa. 33. 

Wash.—Silverstone v. Norton, 97 P. 
663, 50 Wash. 531; Ward v. Huggins, 
32 P. 740, 1015, 36 PB. 285, 7 Wash. 617. 

W.Va.—Baxter v. Wade, 19 S.B. 404, 
39 W.Va. 281. 

Wis.—Bemis v. Weege, 30 N.W. 988, 


67 Wis. 435; Mead v. Nelson, 8 N.W. 
895, 52 Wis. 402; Swain v. Comstock, 
18 Wis. 463. 


Sher eeren v. Lalonde, 53 Can.S.C. 

Man.—Nanton vy. Villeneuve, 10 
' Man. 213; McLellan v. Assiniboia 
Municipality, 5 Man. 127. 

. Ont.—McDonald yv. McDonnell, 24 
U.C.Q.B. 424; Bryant v. Hill, 23 U.C. 
Q.B. 96. 

[a] Power of legislature to impose 
duty.—By virtue of its general pow- 
ers to prescribe the method of collect- 
ing taxes, the legislature can impose 


not execute i 


upon a county clerk the duty of mak- 
ing a deed for land sold for taxes to a 
person claiming and purporting to be 
the heir of the purchaser. Sams v. 
King, 18 Pla. 557. 

[b] Where statute gives county 
court no authority to order its clerk 
to make a deed except on the petition 
of applicant upon the refusal of the 
elerk to issue it, and another statute 
providing that the court, unless it 
have some objection to the report of a 
surveyor on a survey of land made at 
the instance of an applicant to pur- 
chase, shall order the same to be re- 
corded, the object of the report of sur- 
vey and recordation thereof being to 
furnish record evidence of the iden- 
tity of the land, the fact that the 
county court, in approving a report, 
ordered the clerk to convey to the pur- 
chaser, did not authorize the clerk to 
make a deed to applicant, except on 
petition of applicant and the clerk’s 
refusal to make the deed. Bradley v. 
Patterson, 70 S.E. 540, 112 Va. 33. 

74. Doe v. Chunn, 1 Blackf. (Ind.) 
336; Byrd v. Phillips, 111 S.W. 1109, 
120 Tenn. 14. 

[a] Statutes considered as simul- 
taneous.—The revenue law passed in 
1890 by the legislature provided for 
the sale of land for the nonpayment 
of taxes, and for the issuance of cer- 
tificates of sale. However, there was 
a failure to designate the officer who 
should issue such deed, or what the 
recitals or effect of the deed should 
be. In 1891 the legislature provided 
for the issuance of deeds under sales 
made under the 1890 law by the coun- 
ty auditor. It was held that the two 
laws should be construed together, 
the same as though passed at the 
same time. Fisher y. Betts, 96 N.W. 
132, 12-N.D. 197. ; 

75. Payson v. Hall, 30 Me. 319. 

[a] Deed by one not qualified of- 
ficer.—Under Acts (1859-1860) c 9, a 
person elected sheriff in the place of 
one resigned, and who never attempt- 
ed to qualify as a revenue collector, 
the county court having elected a new 
collector in the place of incumbent re- 


‘signed, was not a collector on the date 


of the tax sale so that a tax deed 
executed by him, reciting that the 
order of sale came to his hands as 
sheriff and tax collector, was void. 
Inman v. Tucker, 198 S.W. 247, 138 
Tenn. 512. fi 
76. Payson v. Hall, 30 ‘Me. 319; 
Chrisman vy. Hough, 47 S.W. 941, 146 
re ee Spurlock y. Dougherty, 81 
oO. : 


t.8° 


In other states, however, it is 


77. Bulger vy. Moore, 30 N.W. 713, 
67 Wis. 430. 

78. Johnston y. Kramer Bros. & 
Co., 203 F. 733; Vandermeulen v. Bur- 
well, 125 PRP. 131, 22 Colo.App. 486; 
Heron y. Lalonde, 53 Can.8.C. 503 [al- 
lowing appeal 24 Dom.L.R. 851, 9 
West.Wkly. 440]. 

79. Field v. Pier, 135 N.W. 496, 
150 Wis. 83; Haseltine v. Simpson, 17 
N.W. 332, 58 Wis. 579; Austin y. Holt, 
32 Wis. 478. ; 

80. Empire Ranch & Cattle Co. v. 
Howell, 152 P. 1177, 60 Colo. 192 [rev 
126 P. 1096, 22 Colo.App. 584] (correc- 
tion tax deed);»Vanderpan y. Pelton, 
123 P. 960, 22 Colo.App. 357; Johnson 
v. Benbow, 111 So. 504, 93 Fla. 124. 

81. Wilder y. Dennis, 202 F. 667, 
LW C@1@E As 

82. U.S.—Marx v. Hanthorn, 30 F. 
579 [aff 13 S.Ct. 508, 148 U.S. 172, 37 
L.Ed. 410]. 

Cal.—Mills y. Tukey, 22 Cal. 373, 83 
Am.D. 74. 

Mich.—Fells vy. Barbour, 24 N.W. 
672, 58 Mich. 49; Westbrook vy. Mil- 
ler, 22 N.W. 256, 56 Mich. 148. 

Miss.—Jones County Land Co. v. 
Fox, 83 So. 241, 120 Miss. 798; Mc- 
Ree v. Swalm, 33 So. 503, 81 Miss. 


679. 

Va.—Hobbs y. Shumates, 11 Gratt. 
(52 Va.) 516; Rockbold vy. Barnes, 3 
Rand. (24. Va.) 478. 

Wash.—Huber v. Brown, 107 P. 850, 
57 Wash. 654. 

W.Va.—Davis y. Living, 9 S.E. 84, 
32 W.Va. 174. 

Wis.—Gilkey y. Cook, 18 N.W. 639, 
60 Wis. 133. 

[a]. Where sheriff acting as tax 
collector has no statutory authority 
to appoint a deputy tax collector, a 
deed executed by a sheriff as tax col- 
lector by his under-sheriff conveys 
ro title. Lathrop v. Brittain, 30 Cal. 

83. Westbrook v. Miller, 22 N.Ww. 
256, 56 Mich. 148; Huey v. Van Wie, 
23 Wis. 613. 

84. Marx v. Hanthorn, 30 F. 579 
[aff 13 S.Ct. 508, 148 U.S. 172, 87 L. Ma. 
410]; Whitford v. Lynch, 10 Kan. 
180; Ward v. Walters, 22 N.W. 844, 
ova 39; Huey v. Van Wie, 23 Wis. 


85. Drennan v. Herzog, 23 N.W. 
170, 56 Mich. 467; Westbrook v. Mil- 
ler, 22 N.W. 256, 56: Mich. 148; Mc- 


Ree v. Swalm, 33 So. 508, 81 Miss. CTE 
Huber v. Brown, (Wash.) 107 P. 850. 
8S. U.S.—Cummings vy. Cummings, 
SAE 6.0.2. 
Ark.—Gavin v. Ashworth, 91 S.W. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 1869-1871] 


held that the deed is to be made by the person who 
is the incumbent of the office at the time of its ex- 
ecution, whether the sale was made by him or by 


another.§? 


[§ 1870] c. Second Deed on Same Sale.’® 
‘though there is authority to the contrary,®® it seems 
to be the general rule that the power vested in an 
officer to execute a tax deed is not exhausted until 
a deed is made in compliance with the law,?° and the 
making of an insufficient deed does not exhaust his 
power where the facts exist upon which a valid deed 


may be made.®! Thus a treasurer 
has made a tax deed so irregular 


303, 77 Ark. 242, 
. Ill.—Bestor v. Powell, 7 Ill. 119. 

Mdad—wWaener vy. Goodrich, 129 A. 
364, 148 Md. 318; McMahon v. Crean, 
71 A. 995, 109 Md. 652; Taylor vy. For- 
rest, 54 A. 111, 96 Md. 529. 

Man.—Farmers’, ete., Loan Co. v. 
Conklin, 1 Man. 181. 

[a] In California the common-law 
rule of the state prior to 1883 required 
the sheriff to complete the execution 
of writs ‘which he had begun to ex- 
ecute,” hence a tax deed is held not 
to be void because executed by the 
sheriff after term. Weyse v. Biede- 
bach, 261 P. 1092, 86 Cal.App. 712. 

[b] In North Carolina (1) it was 
formerly the rule that an officer who 
sells land for taxes and goes out of 
office before he makes the deed cannot 
afterward make such a deed. Tay- 
lor v. Allen, 67 N.C. 346. (2) How- 
ever, this rule was changed by ex- 
press provision of Revisal (1905) § 
950, and thereafter a tax deed could 
be executed by an officer after his term 
expired to convey land which he sold 
for taxes during his term. McNair v. 
Boyd, 79 S.E. 966, 163 N.C. 478; Jones 
vy. Shull, 69 S.E. 498, 153 N.C. -.517; 
Southern Immigration Imp., ete., Co. 
v. Rosey, 57 S.E. 2,.144 N.C. 370. 

87. Marx vy. Hanthorn,.30 F. -579 
[aff 138 S.Ct. 508, 148 U.S. 172, 37_L. 
Ed. 410]; Meriwether vy. Overly, 129 
S.W. 1, 228 Mo. 218; Hoffman v. Bell, 
61 Pa. 444; McMillan y. McDonald, 
26 U.C.Q.B. (Ont.) 454; Bell v. Mc- 
Lean, 18 U.C.C.P. (Ont.) 416; Fergu- 
son v. Freeman, 27 GrantCh. (Ont.) 
211. 

[a] In Kentucky (1) it was for- 
merly the rule that the power to con- 
vey was entire, and the officer who 
sold while in office may lawfully con- 
vey after he is out of Office. Graves 
vy. Hayden, 2 Litt. (Ky.) 61. (2) How- 
ever, under a subsequent statute (St. 
§ 4159), providing “when the right to 
redeem shall have expired the sheriff 
or collector then in office shall con- 
vey to the purchaser,” etc., a tax deed 
issued after his term has expired by 
the sheriff who made the sale is with- 
out authority. Anderson y. Daugher- 
ty, 183 S.W. 545, 169 Ky. 308. 

{b] In Tennessee (1:) since Acts 
(1801) ec 8 forbids the execution of a 
tax deed until twelve months from 
the date of sale, and since the consti- 
tution of 1796 limits the office of sher- 
iff to two years, it is apparent that, 
under such provisions, every sale 
made in the last year of the officer’s 
term would have to be followed by a 
deed made by his successor. Sheafer 
v. Mitchell, 71 S.W. 86, 109 Tenn. 181. 
(2) Prior to Act (1856) c 91 § 3a, a 
sheriff who has sold land for taxes 
had no power after the expiration of 
his term of office to execute a deed to 
the purchaser. Hightower v. Freedle, 
5 Sneed 312. (3) Under Acts (1855— 
1856) § 3, a tax collector who made a 
tax sale could not make the deed aft- 
er he went out of office unless he made 
it within two years of the expiration 
of his term. Inman vy. Tucker, 198 
S.W. 247, 138 Tenn. 512. 


88. Curative statutes see infra § 
1938. 

89. Baldwin v. Merriam, 20 N.W. 
250, 16 Neb. 199; Reed v. Merriam, 


-execution of the first. 
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not to pass title may, where the law has been sub- 
stantially complied with, execute a second or other 
deed correct in fact and regular in form so as to 


invest the purchaser with the legal title,°? and if 


Al- 


damus.?? 


or collector who 
or imperfect as 


(Neb.) 18 N.W. 187. 

[a] No power to issue deed to cor- 
rect errors.—Under a statute provid- 
ing ‘fon the production of the certifi- 
cate of purchase, the treasurer of the 
county in which the sale of such 
lands took place, shall execute to the 
purchaser . . .,”? and another pro- 
vision that “when conveyances are de- 
livered for lands sold for taxes the 
certificates shall be canceled,” a deed 
issued “to correct errors and omis- 
sions in former deeds” shows on its 
face that no certificate was present- 
ed, hence the deed is void. Reed v. 
Merriam, (Neb.) 18 N.W. 137. 

90. White Pine Mfg. Co. v. Morey, 
192. VP.16%4)) 19" Taahor49>\ “Young iv: 
Gibson, 105 P. 3, 80 Kan. 264, 81 Kan. 
185; Smith v. Vickery, 138 S.W. 502, 
235 Mo. 418. 

_ [a] Rule applies provided preced- 
ing steps have been taken in accord- 
ance with the law as appears of rec- 
ord in his office. White Pine Mfg. 


a v. Morey, 112 P. 674, 19 Idaho 
91. Smart v. Peek, (Cal.) 2 P.(2a) 
380; White Pine Mfg. Co. v. Morey, 


112 P. 674, 19 Idaho 49; Young v. 
Gibson, 105 P. 3, 80 Kan. 264, 81 Kan. 
185; Gallash vy. Willis, (Mont.) 300 P. 
569) oO 7 Ol LeitaCy.e}s 

[a] Neither power nor duty of 
county clerk is exhausted by the ex- 
ecution of an irregular and imperfect 


deed. Douglass v. Nuzum, 16 Kan. 
515. 
[b] Purchaser’s interest not de- 


stroyed.—The sheriff’s failure to ex- 
ecute and deliver a proper tax deed 
did not destroy the purchaser’s inter- 
est under the sale. Griggs v. Mont- 


poor, (Tex.Civ.App.) 22 S.W.(2d) 
688. 

92. Cal.—Smart vy. Peek, 2 P.(2d) 
380. 


Colo.—Dugegan v. McCullough, 59 P. 
743, 27 Colo. 43. 

Iowa.—Gould y. Thompson, 45 Iowa 
450; McCready v. Sexton, 29 Iowa 356, 
4 Am.R. 214. 


Kan.—Young v. Gibson, 105 P. 3, 
80 Kan. 264, 81 Kan. 185; Douglass 
v. Nuzum, 16 Kan. 515; Clippinger v. 
Tuller, 10 Kan. 877. ‘ 

Mo.—Smith v. Vickery, 188 S.W. 


502, 235 Mo. 413. 

Mont.—Gallash y. Willis, 300 P. 569, 
570 [cit Cyc]. 

N.D.—State v. Fouts, 145 N.W. 97, 
26 N.D. 599, 50 L.R.A.N.S. 316. 

Okl.—Miller vy. Noble, 157 P. 740, 59 
Ok1. 29. 

S.D.—Gibson yv. Pekarek, 126 N.W. 
597, 25 S.D. 281, Ann.Cas.1912B 944 
[aff 131 N.W. 728, 27 S.D. 423]. 

Va.—Perrow v. Webster, 97 S.E. 
770, 124 Va. 321. 

Wis.—Lain v. Shepardson, 23 Wis. 
224; Woodman vy. Clapp, 21 Wis. 350; 
State v. Winn, 19 Wis. 304, 88 Am.D. 
689. 

[a] Where first deed valid. 
Where the treasurer has executed to 
the purchaser a valid deed, he cannot 
divest the title thus conveyed by the 
execution of a second deed, as his au- 
thority to make a second deed extends 
only to the case of the insufficient 


Bulkley v. Cal- 
lanan, 32 Iowa 461. 
[b] Loss or destruction of first deed. 


he refuses, he may be compelled to do so by man. 
But this authority cannot be used tv 
eure, defects in the anterior proceedings®* or mis- 
state the prior proceedings,®> nor can a second or 
other deed so operate as to divest rights which have 
accrued prior to its execution.?® 

[§ 1871] 3. Right to Deed in General. The pur- 
chaser at the tax sale will generally be entitled to 
receive a deed for the land at the proper time,°* 


—Where the statutory provision re- 
lating to the issuance of a second deed 
requires it to recite the loss or de- 
struction of the first deed, this fact 
must not only be recited, but must 
actually exist before a second deed 
can lawfully be made or have any ef- 
fect aS a conveyance. Burroughs vy. 
Goff, 31 N.W. 273, 64 Mich. 464. 

{c] Express statutory authoriza- 
tion unnecessary.—Where the statute 
requires a tax deed to recite the facts 
necessary to authorize the sale and 
conveyanee, if a tax deed does not re- 
cite that there was a written author- 
ization from the state comptroller to 
the tax collector to sell the property 
as required by statute in order to au- 
thorize a sale, and the recital of pub- 
lication of notice by the tax collector 
before selling was defective, the tax 
collector has authority to issue a cor- 
rected deed containing such recitals, 
although such a deed is not expressly 
authorized by statute. Webster y. 
Somer, 114 P. 575, 159 Cal. 459." 

{d] Sheriff, after expiration of his 
term of office, and without any order 
of court authorizing it, may make an 
amended tax deed to land sold while 
in office and correct an error in the 
original deed. Smith y. Vickery, 138 
S.W. 502, 235 Mo. 413. 

Issuance of deed by officer after ex- 
piration of term see supra § 1869. 
ae See supra § 1879 text and note 

94. Gould v. Thompson, 
450; Hewitt vy. Storch, 2 P. 
Kan. 488. 

[a] Stating facts not of record.— 
Under Kirby Dig. § 7116, providing 
that the clerk of the county court of 
the county in which tracts of land 
were sold for taxes, upon being satis- 
fied from the records in his office that 
the tracts were sold separately in- 
stead of together as recited in the 
deed, shall cancel it and issue anoth- 
er reciting that each tract was sold 
separately, where the records in the 
clerk’s office do not show how several 
tracts of land were sold, a corrected 
deed reciting that certain tracts were 
sold separately is void. Chatfield v. 
Towa, ete., Land Co., 114 S.W. 473, 88 
Ark. 395. 


45 Iowa 
556, 31 


95. Miller v. Noble, 157 P. 740, 59 
Okl. 29; Keller v. Hawk, 91 P. 778, 
19 Okl. 407. 


96. Vestal v. Morris, 39 P. 960, 11 
Wash. 451. 

97. Ridgeway v. Peacock, 131 So. 
140, 100 Fla. 1297; Ridgeway v. Reese, 
131 So. 136, 100 Fla. 1304. And see 
generally cases infra this section. 

[a] Property in receivership.—(1) 
It has been held that the fact that 


‘lands are in the possession of a receiv- 


er of a federal court, as part of the 
assets of an insolvent corporation, 
does not affect the right of a purchas- 
er of such lands at a tax sale to de- 
mand and receive a deed therefor 
when entitled thereto under the state 

Whitehead vy. Farmers’ L. & T. 
Co., 98 F. 10, 39 C.C.A. 34; Rice v. 
Jerome, 97 F. 719, 38 C.C.A. 388. (2) 
However, it has also been held that 
a tax deed executed after the proper- 
ty has passed into the custody of a 
court, by its appointment of a re- 
ceiver in foreclosure proceedings, is 
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provided the issuance of a deed is authorized by 
statute,?* and provided also that he is still the 
holder of a valid and uncanceled certificate of pur- 
chase,®® and has done all that is necessary on his 
part to entitle him to a conveyance,! and provided, 
too, that the property has not been redeemed.” The 
tax deed must issue to the purchaser and holder of 
the certificate? or his heirs* or assigns;* and it has 
been held that the executor of a deceased purchaser 
may be considered the “assign” of his decedent 
Moreover, the rule that a deed 


within this rule.® 


void and does not cut off the receiver’s 
right to redeem. Johnson vy. South- 
ern Bldg. Assoc., 132 F. 540. 

Title to property in receivership 
generally see Receivers §§ 117-162. 

98. Ind.—Doe vy. Chunn, 1 Blackf. 
336. f 

Mich.—Sibley v. Smith, 2 Mich. 486. 

-Tenn.—Byrd -v. Phillips, 111 S.W. 
1109, 120 Tenn. 14. 

Wis.—Smith v. Todd, 13 N.W. 488, 


55 Wis. 459; Knox vy. Peterson, 21 
Wis. 247. 

Ont.—McDonald v. McDonell, 24 U. 
C.Q.B. 424. 


[a] Power by implication.—(1) In 
some jurisdictions the rule is that the 
power to issue a tax deed is not im- 
plied from the power to sell for tax- 
es. The principle that every grant of 
power carries with it the usual and 
necessary means for the exercise of 
that power, and that the power to con- 
vey is implied in the power to Sell, 
does not apply in the construction 
of statutes which are in derogation of 
the common law, and the effect of 
which is to divest a citizen of his 
real estate. Doe v. Chunn, 1 Blackf. 
(Ind.) 336; Sibley v. Smith, 2 Mich. 
486. (2) However, it is also said in 
another jurisdiction that an auditor, 
being authorized by statute to sell 
lands for taxes, and having executed 
that power, would have been author- 
ized to execute deeds to the purchaser 
without any express provision on the 
subject. Bruce v. Schuyler, 9 Ill. 221, 
46 Am.D. 447. : 

[b] No statutory provision for tax 
deeds.—If the statute which author- 
izes and regulates the sale of land 
for nonpayment of taxes makes no 
provision whatever for the execution 
of deeds, none can lawfully be made; 
and if the collector making the sale 
gives a deed, it conveys no title. Doe 
v. Chunn, 1 Blackf. (Ind.) 336. 

[ec] Right of city or county to tax 
deed.—While formerly the only rem- 
edy of a county or city in case either 
was the purchaser at tax sale was by 
foreclosure under Revisal (1905) § 
2912, the statute has been changed by 
L. (1901) ¢€ 558 § 18, giving the right 
to tax deed without resorting to fore- 
closure by empowering a sheriff to ex- 
ecute a deed upon the demand of the 
county commissioners in the same 
manner as in cases where individuals 
have purchased. Headman vy. Board 
of Com’rs of Brunswick, 98 S.E. 776, 
TARVIN... 261; 

[ad] Acceptance of moneys from il- 
legal subsequent sale no basis for 
deed.—Where property was sold for 
delinquent taxes, being bid in for the 
county by the treasurer, and although 
further sales of property for unpaid 
taxes in Subsequent years are forbid- 
den by statute until the property is re- 
deemed, an acceptance from the hold- 
er of the certificate of sale of unpaid 
taxes which ignores the prior sale 


and the county’s lien for other unpaid | 


taxes is insufficient to serve as a le- 
gal basis for the tax deed. Board of 
Com’rs of Sedgwick County v. Con- 
ners, 245 P. 1030, 121 Kan. 105. 

[e] Issue of tax deed prohibited.— 
(1) Where a tax sale purchaser of 
school land originally sold on defer- 
red payments is not entitled to tax 
deed, but is merely substituted for 
the holder of the certificate as as- 
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signee, such a tax deed cannot, of 
course, issue. Clark v. Board. of 
Com’rs of Cimarron County, 285 P. 
127, 148 Okl. 18. (2) Where school 
land sold on deferred payment was 
sold to the county for taxes, the tax 
deed was held void and the purchas- 
er took nothing (Const. art 10 § 6; 
Comp. St. [1921] §§ 93817-9351, 9575, 
9746). Clark v. Board of Com’rs of 
Cimarron County, supra. (3) A pur- 
chaser from the county, at a tax re- 
sale, of state school land sold by the 
commissioners of the land office on 
deferred payments, evidenced by a 
note and certificate of sale, was held 
not entitled to a tax deed, the same 
being prohibited. Hammond y. State, 
2 P.(2d) 954, 151 Okl. 127. 

99. Ogden v. Bemis, 17 N.BE. 55, 
125 Ill, 105; Long v. Smith, 17 N.W. 
579, 62 Iowa 329; Brown v. Going, 150 
P. 554, 96 Kan. 266; Kivett v. Gard- 
ner, 85 S.E, 145, 169 N.C. 78. 

[a] Mere showing that a tax cer- 
tificate was canceled as to a part of 
the property does not deprive the 
holder of the right to a deed to the 
balance. Ogden v. Bemis, 17 N.H. 55, 
125011. 1:05. 

[b] Prematurely issued tax sale 
certificate will render invalid a tax 
deed based thereon. Brown vy. Going, 
150 P. 554, 96 Kan. 266. 

[ec] Where no certificate was is- 
sued, subsequent deed to land struck 
off to county at tax sale did not con- 
vey title. Clooten y. Wang, 224 N.W. 
198; 57 N.D.. 793: 

1. Hoffman y. Silverthorn, 100 N. 
W. 183, 187 Mich. 60. 

Conditions and prerequisites see in- 
fra § 1872. 

2. State v. Evans, 53 Mo.App. 663; 
People vy. Hegeman, 14 N.Y.S. 567; 
eenter v. Cone, 115 P. 1070, 59 Or. 


[a] Tender working redemption.— 
Under a-statute authorizing the re- 
demption of property sold for taxes 
at ahy time before the issuance of a 
tax deed, and another statute author- 
izing an owner to deposit in court 
the amount sufficient to effect a re- 
demption from a tax sale, a deed for 
taxes may not be executed after a 
tender of a sufficient amount has been 
made by the owner to the purchaser, 
and deposited in court on the purchas- 
er refusing the tender on the ground 
that he has title to the land, and, 
though the money was not paid or 
tendered to the tax collector, the ten- 
der paid into court for the benefit of 
the purchaser substantially complied 
with the statute, and a tax deed sub- 
sequently issued did not convey title. 
Batten ve Cone, 115 "Ps. 1070;59;° Or: 


3. Palmaffy y. Cort, 135 A. 4638, 100 
N,.J.Eq. 99. 

[a] Deed to another is a nullity. 
Palmaffy yv. Cort, 1385 A. 463, 100 N.J. 
Eq. 99. See Keene y. Houghton, 19 
Me. 368 (officer making the deed can- 
not legally substitute the name of an- 
other for that of the purchaser). 

Form of deed as to parties see in- 
fra §§ 1882, 1883. 

4 Palmaffy v. Cort, 135 A. 463, 100 
N.J.Eq. 99. = 

5. Fla.—Johnson v. Benbow, 111 
So. 504, 93 Fla. 124; Ropes v. Kemps, 
Ae 992; Sanders v. Ransom, 20 So. 


[§ 1871 


to “a person not living and his heirs” is void’ has 
been held to be applicable in the case of tax deeds.* 
Of course, any relation to the Jand which disquali- 
fies one from obtaining a tax title will cause a tax 
deed issued thereon to be void.® 
disqualified from bidding at the sale, as where he 
was under a legal or moral obligation to pay the 
taxes or stood in such a relation to the owner of 
the property that it would be a fraud for him to 
acquire a tax title, he is not entitled to a deed and 
will not be assisted in procuring it.*° 


Thus, if he was 


Iowa.—Smith vy. Stephenson, 45 
Iowa 645. ; 

Kan.—McCauslin v. McGuire, 14 
Kan. 234, 


N.J.—Palmaffy v. Cort, 135 A. 463, 
100 N.J.Hq. 99. 
N.C.—Smith v. Hill, 88 S.E. 626, 
171 N.C. 769; Kerner v. Boston Cot- 
tage Co., 35 S.H. 590, 126 N.C. 356. 
ee VoNnOrraib» U:C.Q@.8.0;8; 
3 


[a] Assignment by county.—A 
valid assignment of the certificate of 
land sold to a county is essential to 
a valid tax deed. Empire Ranch & 
Cattle Co. vy. Coldren, 117 P. 1005, 51 
Colo. 115. 

tb] Where clerk who had no au- 
thority to assign a certificate of sale 
after three years assigned such cer- 
tificate for land sold to the county for 
tax delinquency to a third person more 
than four years after the issuance of 
the certificate, a deed issued upon 
such certificate (is void. Empire 
Ranch & Cattle Co. v. Coldren, 117 P. 
1005, 51 Colo, 115. 

[c] Assignment by warranty deed. 
—A. grantee by warranty deed from 
the holder of a tax sale certificate may 
apply for, and obtain, a tax deed aft- 
er the period of redemption, under a 
statute authorizing the issuance of 
the tax deed upon the application of 
the purchaser or his assignee. 
ae v. Lockhart, 245 P. 249, 31 N.M. 


Mode and sufficiency of assignment 
of certificate of purchase see infra §§ 
1840-1857. 

6. Blakemore y. Cooper, 106 N.W. 


566, 15 N.D. 5, 125 Am.S.R. 574, 4 


L.R.A.N.S. 1074. 

[a] Where statute authorizes is- 
suance only to original purchaser or 
“the assignee, by written indorsement, 
of the certificate of purchase,’ a tax 
deed cannot thereunder be issued to 
the administrator of a deceased pur- 
chaser. Alexander y. Savage, 8 So. 
93, 90 Ala. 383. 

Bias See Deeds § 386 text and note 


8. Baker v. Lane, 109 P. 182, 82 
Kan. 715, 28 L.R.A.N.S. 405. 

[a] Tax deed executed to holder 
of certificate of purchase after his 
death is void and conveys no title to 
his heir, who received and recorded 
it. Baker vy. Lane, 109 P. 182, 82 Kan. 
715, 28 L.R.A.N.S. 405. F 

9. Gibson v. Hornung, (Kan.) 203 
Pr Co Oe 

[a] One who purchased land at 
tax sale when he had no interest in 
the land, subsequently obtaining an 
interest through the will of an an 
cestor, after which he paid subse- 
quently accruing taxes which were in- 
dorsed on his tax certificate, and still 
later obtained a tax deed for the land 
by paying all accruing interest, costs, 
and charges, being disqualified to take 
a tax title, did not receive a valid 
deed. 
Pane ae 

P -S.—Horner v. Dellinger, 

F. 495. 7 ze 

Cal.—Mills y. Tukey, 22 Cal. 373, 
83 Am.D, 74. 

Fla.—Gamble vy. Hamilton, 12 So. 
229, 31 Fla. 401. 
ta ere v. Cockrill, 6 Kan. 

Wis.—Bennett v. Keehn, 15 N.W. 


For later cases, develouoments and changes in the law see Annotations, same title and section number. 


Chris- 


Gibson y. Hornung, (Kan.) 203. 


Acomdian 


_— 


-§§ 1872-1873] 


[§ 1872] 4. Conditions and Prerequisites. Gener- 
ally a tax deed is of no validity or effect unless sup- 
ported by a valid sale;11 thus, where the sale is 
wholly void, a deed issued thereon does not give 
the purchaser even constructive possession.12 Fur- 
thermore, a deed cannot be issued to make title to 
property which has neither been assessed nor ad- 
Since the purchaser’s right 
to acquire a valid title at a tax sale is statutory and 
in derogation of the common law,'* any provisions 
of the statute imposing on the tax purchaser the 
duty of complying with preseribed conditions or 


judicated for taxes.15 


obligations before taking out his 


considered mandatory and essential to the validity 
of the deed,?® and must, therefore, be substantially 
complied with.1® This is particularly the case where 
the purchaser is required to produce his certificate,1? 
pay fees and accrued taxes,!® cause the land to be 


776, 57 Wis. 582; 
31 Wis. 230; Smith vy. Lewis, 20 Wis. 
350; State v. Williston,-20 Wis. 228. 

Owners, and others liable for tax, 
as purchaser see supra § 1615. 

11. Lohr v. Curley, 152 P. 185, 27 
Idaho 739; Citizens’ Sav, Bank vy. Au- 
ditor-Gen., 82 N.W. 214, 123 Mich. 511; 
People v. Cady, 11 N.E. 810, 105 N.Y. 
299; Hutchison v. Brown, 167 P. 624, 
66 Okl. 250; Garlington v. Copeland, 
10 S.E. 616, 32 S.C. 57; Gilkey & An- 
son Co. v. Doolittle, 152 N.W. 899, 161 
Wis. 163. 

[a] Subsequent invalid sale no ba- 
sis for tax deed.—Where property is 
sold for delinquent taxes and bid in 
for the county by the treasurer, fur- 
ther sales of the property for unpaid 
taxes in subsequent years being for- 
bidden by statute until the property is 
redeemed, an acceptance by such 
treasurer, from the holder of the cer- 
tificate of sale, of unpaid taxes, which 
ignores the prior sale and the coun- 
ty’s lien for other unpaid taxes, can- 
not serve as a legal basis for the tax 
deed. The only way a purchaser may 
obtain a valid deed would be for him 
to pay money equal to the cost of 
redemption for the year for which 
the property was sold to the county 
and to pay the additional lien of the 
subsequent years. Board of Com’rs 
of Sedgwick County v. Conners, 245 P. 
1030, 121 Kan. 105. 

Tax deed as giving color of title 
see Adverse Possession §§ 362-364. 

[b] Sale under judgment of jus- 
tice of peace cannot authorize deed, 
because of the want of jurisdiction to 
render such a judgment. Adams v. 
Carpenter, 86 S.W. 445, 187 Mo. 613. 

Tax sales generally see supra §§ 
1514-1685. 

12. Peo. v. Golding, 55 Misc. 425, 
106 N.Y.S. 821; Adams v. McKinney’s 
Heirs, 224 P. 692, 98 Okl. 144; Africa 
v. ‘Trexler, 81 A. 707, 232 Pa, 493; 
Garlington v. Copeland, 10 S.E. 616, 
32.S8.C. 57. 

[a] Where lands were withdrawn 
by the comptroller from sale in a 
statement that they belonged to the 
state, a conveyance given without 
any actual sale is void. Peo. v. Gold- 
ing, 106 N.Y.S. 821, 55 Misc. 425. 

[b] Defective tax sale.—A bidder 
at a tax sale which is not conducted 
in the manner prescribed by law, and 
at which the land bid for by him is 
not laid off as directed by statute, 
cannot be regarded as a purchaser and 
is not entitled to a deed. Garlington 
v. Copeland, 10 S.E. 616, 32 S.C. 5%. 

13. Schneidau v. New Orleans 
Land Co., 61 So. 225, 132 La. 264. 

14. Mabie v. Fuller, 174 N.E. 450, 
255 N.Y. 194. bei 

15. Fla.—McLeod v. Williams, 74 
So. 408, 73 Fla. 338; Clark-Ray-John- 
son Co. v. Williford, 56 So. 938, 62 

la. 453. Z 
Eeans oMortis v. Byrd, 81 P.)185, 71 
Kan. 619. 

Neb.—Wells v. Bloom, 147 N.W. 
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deed are to be 


and invalid.?* 


Lybrand v. Haney,, 1112, 96 Neb. 430. 


Okl.—Coleman-Nelson Gasoline Co. 
v. Montgomery, 8 P.(2d) 829, 151 Okl. 
286; Smith v. Bostaph, 229 P. 10%9, 
103. Okl. 258; Dawson y. Anderson, 
132 P. 666, 38 Okl. 167. 

Va.—Dennis v. Robertson, 96 S.E. 
802, 123 Va. 456. 
age Nee v. Jackson, 14 W.Va. 

{a] Purchaser takes at his peril. 
—An applicant for a tax deed who 
takes it when the authority to exe- 
cute it has not been exercised, as re- 
quired by mandatory provisions of 
law, does so at his peril. McLeod v. 
Williams, 74 So. 408, 73 Fla. 338. 

-{b] Preliminary conditions to re- 
sale deed are vital.—Proceedings pre- 
scribed as steps to precede execution 
of a tax deed from the common- 
wealth, which has acquired title, to a 
purchaser from it, although to be tak- 
en after acquisition of title by the 
commonwealth, are jurisdictional 
steps, conditions precedent to valid- 
ity of the deed. Dennis v. Robertson, 
96 S.E. 802, 123 Va. 456. 

[ec] Purchaser allowing subsequent 
sale for taxes.—Under a statute pro- 
viding that, where a purchaser of 
land at a tax sale allows it to be sold 
within two years, whether for the 
same class or for other taxes, his 
right to a deed shall be postponed, a 
deed obtained within this limitation 
is void. Denike v. Rourke, 7 F.Cas. 
No. 3,787, 3 Biss. 39. 

{d] Foreclosure of certificate as 
prerequisite to deed where land sold 
to county.—A deed from the county 
commissioners for land sold to the 
county for delinguent taxes without a 
foreclosure of the certificate as pro- 
vided by statute is a nullity. Smith 
v. Smith, 63 S.E. 177, 150 N.C. 81; Wil- 
cox v. Leach, 31 S.H. 374, 123 N.C. 
74. : 

16. Mabie v. Fuller, 174 N.E. 450, 
255 N.Y. 194. 

17. Duggan v. McCullough, 59 P. 
743, 27 Colo. 43; Thompson y. Mer- 
riam, 20 N.W. 24, 15 Neb. 498; Reed 
v. Merriam, 18 N.W. 137, 15 Neb. 323, 
See McDonell v. McDonald, 24 U.C. 
Q.B. (Ont.) 74 (holding that the giv- 
ing of a certificate by the sheriff to 
the purchaser at a Sale is not a con- 
dition precedent to the sheriff's giv- 
ing a deed). 

18. De Ford v. Smith, 127 P. 453, 
23 Colo.App. 78; Ensley v. Coolbaugh, 
125 N.W. 279, 160 Mich. 299; Auditor- 
Gen. v. Patterson, 80 N.W. 884, 122 
Mich. 39; Olson v. Cash, 107 N.W. 557, 
98 Minn. 4; State v. Strahl, 17 Wis. 
146. 

{a] Payment required for issu- 
ance of new deeds after cancellation. 
—Under the statute relating to the 
cancellation of deeds and sales, it was 
proper for the auditor general after 
canceling a tax sale, instead of resell- 
ing the premises, to require a pur- 
chaser to pay such taxes as a condi- 
tion to the issuance of tax deeds 
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surveyed,1® give notice of resale of the land2° or 
notice to redeem on the owner or others,?1 or, where 
necessary, to file an affidavit concerning the pos- 
session or occupancy of the property.?? 
a statutory requirement that the proper officer shall 
file an affidavit detailing the performance of the 
necessary steps prior to the defeat of the right of 
redemption is a jurisdictional requisite.?* 
[§. 1873] 5. Time of Issuance; Laches.?4 
in some states a tax.deed may issue directly after 
the sale and without waiting for the owner to re- 
deem,?° in most jurisdictions the purchaser may 
apply for and obtain his deed after the expiration 
of a certain time or when the period allowed for 
redemption shall have expired,?® and if issued be- 
fore the expiration of such time, it is premature 
Moreover, a tax deed void on its 
face for premature issue is not validated by lapse 


Likewise, 


While 


based on the sales of other years. 
Clothier v. Miller, 139 N.W. 253, 173 
Mich. 530. 

[b] All subsequent taxes which 
are a lien upon the land must be 
paid by the purchaser at a resale be- 
fore he is entitled to his deed. -Audi- 
tor-Gen. v. Patterson, 80 N.W. 884, 
122 Mich. 39. 

Cancellation by public officers gen- 
erally see infra § 1935. 4 


19. Nowlin v. Burwell, 28 Gratt. 
(69 Va.) 883; Calabria v. Cohen, 84 
S.E. 790, 75 W.Va. 771; Old Dominion 
Bldg., etc., Assoc. v. Sohn, 46 S.E. 
222, 54 W.Va. 101; Orr vy. Wiley, 19 
W.Va. 150. 

[a] Substantial compliance.—The 


report of a surveyor, specifying the 
metes and bounds of a lot sold at a 
tax sale, when made and recorded 
with the deed to the purchaser, con- 
stitutes substantial compliance with 
Code (1913) e¢ 31 § 17 (§ 1075), re- 
quiring the purchaser to have the 
quantity or undivided interest so pur- 
chased surveyed and laid off at his 
expense and to have a plat and de- 
scription thereof returned to the court 
clerk. Calabria vy. Cohen, 84 S.E. 790, 
75 W.Va. 771. , 

20. Johnson v. Canty, 123 P. 263, 
162 Cal. 391; Campbell v. Canty, 123 
P. 266,162 Cal. 382. 

21. Glos v. Gould, 55 N.E. 369, 182 
T5125, Smith: v. Prall,’ 24 NBs 520), 
133 Ill. 308; Grimes v. Ellyson, 105 
N.W. 418, 130 Iowa 286; Biberdorf v. 
Juhnke, 228 N.W. 233, 59 N.D. 1; King 
vy. luane, 110 Naw. 3%, 24° S.D. 101 

Notice to redeem generally see su- 
pra §§ 1718-1752. 

22. Harrell v. Enterprise Sav. 
Bank, 56 N.E. 68, 183 Ill. 538; Lauer yv. 
Weber, 52 N.E. 489, 177 Ill. 115; Howe 
vy. Genin, 15 N.W. 161, 57 Wis. 268. 

Affidavit of nonoccupancy general- 
ly see supra § 1744. 

23. Evans vy. Poppie, (Idaho) 4 P. 
(2d) 356. : 

Officer’s affidavit of performance of 
steps see supra §§ 1747-1749. 

24 Limitations of actions con- 
rca! tax titles see infra §§ 2018— 

25. Ives v. Lynn, 7 Conn. 505; Bak- 
er v. Kelley, 11 Minn. 480. 

26. See cases infra this section. 

[a] Persons under disabilitics.— 
The purchaser at the tax sale will be 
entitled to his deed at the end of the 
period allowed for redemption, no re- 
demption having been effected, al- 
though the owner, being an infant or 
a married woman, may have a right 
to redeem, by statute, after the re- 
moval of the disability and hence 
after the execution of the deed. 
Wright v. Wing, 18 Wis. 45. 

27. Ala.—Perry v. Marbury Lum- 
ber Co., 103 So. 580, 212 Ala. 542. 

Cal.—Main v. Thornton, 128 P. 766, 
20 Cal.App. 194. 

Fla.—Neal v. Spooner, 20 Fla. 38. 

Ill.— Peo. v. Banks, 128 N.E. 576, 
294 Ill. 464; Maher v. Brown, 56 N.E. 
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of time;?8 thus the invalidity is not eured by the 
fact that the owner allows the remainder of the 
time to run out without effecting a redemption.*° 
Furthermore, since the owner has the whole of the 
last day in which to redeem, a tax deed issued on 
While a tax deed is not void 
because it is not made immediately after the expi- 
ration of the period of redemption,*! nevertheless, 
the state may impose a reasonable limitation on 
the time within which the purchaser at a tax sale 
may institute proceedings to compel the execution 
of a deed,?? it being ordinarily required he claim 
his deed within a certain number of years after 
the sale or after the end of the period of redemp- 
and if he neglects to do this, his rights 
under the sale are lost and he cannot proeure a 


that day is void.*° 


tion ;°4 


181, 183 Tll. 575; 
39 Ill. 416. 

Iowa.—Swope v. Prior, 10 N.W. 788, 
58 Iowa 412. 

Kan.—James v. Manning, 101 P. 
628, 79 Kan. 830; Cable v. Coates, 12 
P. 931, 36 Kan. 191; Gardenhire v. 
Mitchell, 21 Kan. 83. 

Mich.—Vincent v. Evans, 127 N.W. 
760, 165 Mich. 695; Fitschen v. Olson, 
119 N.W. 3, 155 Mich. 320; Griffin vy. 
Jackson, 108 N.W. 438, 145 Mich. 23. 

Minn.—Swanson y. Campbell, 151 
N-W. 534, 129 Minn. 72. 

Neb.—McGavock v. Pollack, 14 N. 
W. 659, 13 Neb. 535. 

N.J.—Palmaffy v. Cort, 185 A. 463, 
100 N.J.Eq. 99. 

N.M.—Christian v. Lockhart, 245 P. 
249, 31 N.M. 331; Lewis v. Tipton, 222 
P. 661, 29 N.M. 269; Hudson v. Phil- 
lips, 218 P. 787, 29 N.M..101; Berger 
v. University of New Mexico, 217 P. 
245, 28 N.M. 666; Crawford v. Dillard, 
191 P. 513, 26 N.M. 291. 


Bowman v. Wettig, 


Okl.—Scales v. Locke, 221 P. 737, 
96 Okl. 226. 
Or.—Flint v. Koplin, 207 P. 468, 


104 Or. 193; Smith v. Algoma Lum- 
ber?Co.,, 143-P.-921, 73 Or.sk. 

Va.—Gordon y. Joyner, 71 S.E. 652, 
112 Va. 347; Bowe v. Richmond, 64 
S.E. 51, 109 Va. 254; Yellow Poplar 
Lumber Co. v. Thompson, 62 S.E. 358, 
108 Va. 612. A 

Wis.—Corry v. Shea, 128 N.W. 
892, 144 Wis. 135, Ann.Cas.1912A 1154; 
Little v. Edwards, 55 N.W. 43, 84 Wis. 
649. 

[a] Deed prematurely dated but 
delivery postponed.—Although a tax 
deed is dated before the end of the 
time for redemption, yet it is valid if 
it appears from extrinsic evidence 
tnat it was not delivered until after 

the expiration of the period for re- 
demption. David v. Whitehead, 79 P. 
19, 928, 13 Wyo. 189. 

[b] While certificate of redemp- 
tion in force.—After the county treas- 
urer issues a certificate of redemption 
under statute, he is not authorized to 
issue a tax deed while the certificate 
is in full force. Burnett v. McGrath, 
293 P. 1102, 146 Okl. 83. 

Certificate of redemption generally 
see supra §§ 1765-1769. 

28. Fitschen v. Olson, 119 N.W. 3, 
155 Mich. 320. 

29. Griffin v. Jackson, 108 N.W. 
438, 145 Mich. 23. 

30. Colo.—Brinker vy. Union Pac., 

Resor 56,2P.22075 Tis ColowApp: 

Kan.—James v. 
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628, 79 Kan. 830. 

N.H.—Annan y. Baker, 49 N.H. 161. 

Wash.—National Bank of Com- 
merce of Seattle v. Davies, 191 P. 879, 
112 Wash. 106. 

Wis.—Whittlesey v. Hoppenyan, 39 
N.W. 355, 72 Wis. 140. 

[a] Tax deed, dated last day for 
redemption, but not acknowledged or 
delivered until the following day, 
was not prematurely executed. Na- 


Manning, 
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tional Bank of Commerce of Seattle 
v. Davies, 191 P. 879, 112 Wash. 106. 

31. Lauderdale v. Pierce, 131 N.W. 
514, 27 S.D. 460. 

32. MacFarland v. Jackson, 1i S. 
Ct. 79, 137" U.S:--258, 34) L.Ed. 664. 
Wheeler v. Jackson, 11 S.Ct, 76, 137 
U-S. 245, 34 L.Ed. 659. 

33. See statutory provisions. 

34. Cal.—Russ v. Crichton, 49 P. 
1043, 117 Cal. 695. 

Ill— Gage vy. Reid, 7 N.E. 127, 118 
T85; 

Iowa.—Doud v. Blood, 56 N.W. 452, 
89 Iowa 237; Innes v. Drexel, 43 N. 
W. 201, 78 Iowa 253; Johns v. Griffin, 
41 N.W. 59, 76 Iowa 419; La Rue v. 
King, 37 N.W. 374, 74 Iowa 288; Ock- 
endon vy. Barnes, 43 Iowa 615. 

Neb.—Fuller v. Colfax County, 50 
N.W. 1044, 33 Neb. 716; Alexander v. 
Wilcox, 47 N.W. 81, 30 Neb. 793, 9 L. 
R.A, 735; D’Gette v. Sheldon, 44 N.Ww. 
30, 27 Neb. 829. 

N.Y.—White v. Brooklyn, 25 N.E. 
243, 222) Nay. (53. 

N.C.—Southern Immigration Imp., 
oo Co. v. Rosey, 57 S.E. 2, 144 N.C. 

(U. 

W.Va.—Mashuwas v. Bennett, 111 
S.E. 303, 90 W.Va. 538. 

Wis.—Goffe v. Bond, 34 N.W. 236, 
69 Wis. 366. 

[a] Suspension by injunction.—In 
Illinois this statute of limitations is 
suspended during any time when the 
purchaser may be prevented by an 
injunction or order of court from ap- 
plying for his deed; but the time 
begins to run from the dissolution of 
the injunction or decree reversing it. 
Gage v. Parker, 53 N.E. 317, 178 Ill. 
a Gage v. Reid, 7 N.E. 127, 118 Il. 
35. 

[b] Retroactive statute of limita- 
tions.—If a later statute restricts the 
time allowed to the tax purchaser to 
make application for his deed within 
narrower limits than those prescribed 
by the statute in force at the time 
of the sale, or when the right to a 
deed accrued, it is not unconstitution- 
al in such retroactive application, 
provided it grants to persons holding 
tax certificates at the date of its 
passage a reasonable length of time 
thereafter in which to procure deeds. 
Wheeler v. Jackson, 11 S.Ct. 76, 137 
U.S. 245, 34 L.Ed. 659. 

[ec] Application to assignee of 
county.—In Wisconsin, in the case of 
one taking an assignment of a tax 
certificate from a county, the time be- 
gins to run from the date of the as- 
signment; this does not mean the 
time when the county accepts his bid, 
but the time when the assignment is 
entered on the records of the county. 
Hotson v. Wetherby, 60 N.W. 423, 88 
Wis. 324; Hiles v. Cate, 43 N.W. 802, 
75 Wis, 91. 

PAs Conn.—Ives v. Lynn, 7 Conn. 

D.C.—Luchs vy. Christman, 42 App. 
D.C. 326. : ; 
Ind.—Sansberry v. Hughes, 92 N.E. 
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deed.*4 There is also considerable authority for 
holding that the purchaser’s rights may be waived 
or lost by laches, so that his long-continued neglect 
to take out a deed will raise a presumption that 
he has abandoned his claims and estop him from 
afterward asserting them;?° but there is authority 
to the effect that, in the absence of adverse pos- 
session or the expiration of a statutory period, the 
right to a tax deed or the certificate of sale will 
not be held to be lost by laches or abandonment.*® 
It has also been held that a statute providing, in 
the case of.a resale of property, that a certain pe- 
riod of time between the assignment of the certifi- 
cate and the execution of the deed shall expire, 
applies only where the land is sold for less than 
the full amount necessary to redeem.** 


783, 174 Ind. 638. 


Iowa.—Ockendon vv. Barnes, 43 
Iowa 615. 
N.Y.—In re Sheldon, 186 N-Y.S. 


437, 113) Mise.733. 
Pa.—John v. Rush, 14 Pa. 339. 


Tenn.—Randolph v. Metealf, 6 
Coldw. 400. 
[a] Six years.—Sansberry Vv. 


Hughes, 92 N.BH. 783, 174 Ind. 638. 

[b] Twenty years.—In re Sheldon, 
186 N.Y.S. 437, 113 Misc. 733. 

[c] Failure to take deel or pay 
taxes.—The holder of a tax sale cer- 
tificate, who neglects to demand.a tax 
deed for nine years after his right 
thereto accrues, and fails to pay any 
subsequently accruing taxes, is guilty 
of laches precluding his right to the 
deed, aS against one succeeding to the 
tax debtor’s title eight years after 
the certificate holder became entitled 
to the deed, even though he is charge- 
able with notice of the tax sale, as he 
had the right to presume that the cer- 
tificate holder had abandoned his 
right or claim. lLuchs y. Christman, 
42 App.D.C. 326. 

[d] Deed voidable-—Where a pur- 
chaser under a tax sale delays for 
over twenty years to apply for a deed, 
a deed given thereafter is voidable at 
the instance of the owner of the fee 
and may be set aside. In re Sheldon, 
186 N.Y.S. 437, 113 Mise. 733. 

[e] Deed not barred or invalidated 
by laches.—(1) Under Rev. St. (1908) 
§ 5726, providing that the purchaser 
at a tax sale at any time after three 
years may demand a deed, a purchas- 
er or his assignee is vested with the 
right to demand a deed at any time 
after three years, at least within the 
period of prescription, and delay for 
fifteen years will not invalidate the 
deed. Pelton v. Muntzing, 131 P. 281, 
24 Colo.App. 1. (2) Under Kansas 
City charter, providing that, where 
property sold is not redeemed, a deed. 
shall be given at the end of one year 
from the date of sale, the earliest 
date at which a purchaser at a tax 
sale or his assignee is entitled to a 
deed is a year after the date of the 
sale, and the failure of a purchaser to 
get a deed for something over thir- 
teen months does not amount to lach- 
es, where others were not misled 
thereby. Meriwether v. Overly, 129. 
S.W, 1, 228 Mo. 218. 

36. Hotson v. Wetherby, 60 N-W. 
423, 88 Wis. 324; Eaton v. North, 32 
Wis. 303. 

{a] Where tax deed void on its 
face was issued on sale made twelve. 
years previously and no action had 
been taken by claimant under it to 
obtain a valid deed until fifteen years. 
after the date of the first deed, his 
right to a valid deed was not lost by 
lapse of time, there being no statute 
or common-law rule which could, 
even by analogy, cut off his rights. 
Haton v. North, 32 Wis. °303. 

$7. Branstool vy. Gibson, 107 P. 770, 
82 Kan. 59, 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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[§ 1874] 6. Application for Deed-and Proceedings 
The statutes of the several jurisdictions 
generally make provision for the proceedings where- 
by tax deeds are applied for,®® and in ordinary eases 


Thereon. 


nothing more is required of the 


that he shall satisfy the officer of his right to 
receive the deed, but this he must do in the mode 
pointed out by the statute,?® otherwise, his deed 
Applicant may be required to 
have the land in question surveyed and the survey 
recorded,*! or to have the conveyance itself ex- 
amined and approved by the court.*? 
Deed under foreclosure decree.** 
of equity, having obtained jurisdiction of a pro- 
ceeding for the foreclosure of a lien for taxes, will 


may be invalid.?°® 


38. See statutory provisions. 

39. Hartman v. Reid, 68 P. 787, 17 
Colo.App. 407; Thompson y. Merriam, 
20 N.W. 24, 15 Neb.- 498; Reed v. Mer- 
riam, 18 N.W. 1387, 15 Neb. 323. 

[a] Request for deed.—Under a 
statute requiring a request to the 
treasurer for the issuance of the deed, 
an unsigned written request for the 
county treasurer to issue a tax deed 
is effective, where a demand -was ac- 
tually made. Sanderford v. Walker 
Inv. Co., 269 P. 14, 84 Colo. 203. 

[b] Written notice not required by 
statute.—Despite Tax L. § 158, de- 
claring that all provisions of art 6, in 
so far as not otherwise provided, 
shall apply to conveyances by the 
county treasurer, it is held that, in 
view of art 7 § 154, relating to sales 
by county treasurers, declaring that 
if real estate is not redeemed the 
treasurer shall execute to the pur- 
chaser a conveyance, no requirement 
of a written application appearing, 
art 6 § 131, requiring an application 
in writing for the execution of the 
deed, does not apply to sales by the 
county treasurer. Sheldon v. Rus- 
sell, 154 N.Y.S. 632, 91 Misc. 278 [aff 
159 N.Y.S. 154, 173 App.Div. 991] 

[ec] To entitle petitioner to have 
court appoint commissioner to exe- 
cute a tax deed he should, in the ex 
parte proceeding, bring himself with- 
in the statutory provisions govern- 
ing the terms of his application. 
Thus he should make it appear by his 
petition that he has a right to the 
deed by alleging compliance with the 
necessary statutory requirements. 
Davis v. Jackson, 14. W.Va. 227. 

[d] Certificate of nonredemption. 
—(1) Under the consolidation act 
providing that if land is not redeemed 
within two years from the date of 
the certificate the comptroller shall 
execute a lease to the purchaser six 
months after the expiration of the 
period of redemption, which lease 
shall not become absolute until the 
purchaser files with the clerk of ar- 
rears an affidavit showing that he has 
served notice on the owner to redeem 
within the six months after the ex- 
piration of the redemption period, and 
the comptroller certifies “under his 
hand and seal” that he is satisfied by 
such affidavit that the notice has been 
duly served, and that the land has not 
been redeemed, a lease does not be- 
come absolute upon the expiration of 
the six months, but only after the 
comptroller has given the required 
certificate. Lockwood v. Gehlert, 27 
N.E. 812, 127 N.Y. 241. - (2) The omis- 
sion of the comptroller’s seal from 
the certificate is a fatal defect which 
cannot be cured by the seal being at- 
tached by a subsequent comptroller, 
since the statute requires the comp- 
troller to certify ‘under his hand and 
seal” that he is ‘satisfied’ that the 
proper notice has been given, and that 
the redemption money has not been 
paid. Lockwood v. Gehlert, supra. 

{e] In Illinois.—(1) A tax deed 
may be obtained by petitioning there- 
for to the court having jurisdiction of 
the prior tax lien foreclosure proceed- 
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purchaser than 


a deed.*5 


Since a court 


ings, which court may order the 
county clerk to execute the tax deeds. 
Peo. v. Conleur, 128 N.E. 339, 294 Ill. 
139; Clark v. Zaleski, 97 N.E. 272, 253 
Ill. 63. (2) Notice to interested par- 
ties must be given before the pur- 
chaser is entitled to his deed. Peo. 
v. Banks, 112 N.E. 269, 272 Tl. 502; 
Clark vy. Zaleski, supra. (3) The 
statute requiring such notice must be 
strictly complied with. Clark v. Za- 
leski, supra. (4) However, failure 
to state in the foreclosure petition 
that persons other than those named 
in the notices served could not be 
found, or that there were, in fact, no 
others interested, or that diligent 
search and inquiry were made for par- 
ties interested, is not available on 
appeal by a defendant from order di- 
recting county clerk to execute deeds 
to purchasers, where such defendant 
was served with the required notices. 
Peo. v. Conleur, supra. (5) Purchas- 
ers at a tax lien foreclosure sale, un- 
der Revenue Act, § 253, were not re- 
quired, under § 217, as a condition to 
the execution of a tax deed, to execute 
an affidavit as to compliance with con- 
ditions entitling them to such a deed, 
as to giving notice of expiration of 
period of redemption, ete.; such re- 
quirement having no application to a 
sale under a decree foreclosing a tax 
lien. Peo. v. Conleur, supra; Clark v. 
Zaleski, supra. 

40. Pratt v. Pope, 82 So. 805, 78 
Fla. 270; Clark-Ray-Johnson Co. v. 
Williford, 56 So. 938, 62 Fla. 453. 

[a] Thus, where the holder of the 
tax certificate is required to give to 
the owner or occupant of the premis- 
es, or to other interested persons, a 
written notice of his intention to ap- 
ply for a tax deed, a failure to do so 
will prevent him from obtaining a 
valid deed. See supra § 1718. 

[b] These regulations are intend- 
ed to protect the citizens and to pre- 
vent a sacrifice of their property, 
which might, and generally would, af- 
fect their rights injuriously. Pratt 
v. Pope, 82 So.-805, 78 Fla. 270. 

41. See statutory provisions. 

{a] In Virginia and West Virginia 
(1) the statute providing for the pur- 
chaser having the land bought sur- 
veyed and the court, in case it finds 
the plat, certificate, or report of the 
surveyor correct, ordering the same 
recorded, are designed solely to fur- 
nish record evidence of the land sold 
and do not contemplate that the court, 
in the summary proceeding author- 
ized, shall adjudicate all the questions 
arising upon delinquent land sales. 
Nowlin v. Burwell, 28 Gratt. (69 Va.) 
883. (2) Such a survey and report is, 
however, a condition precedent to the 
giving of a deed, unless the court 
decides that no survey is necessary, 
on account of there already being a 
sufficient description of the land in 
the records. Glenn v. Christian, 33 S. 
B. 1015, 96 Va. 679; Glenn v. Cutshaw, 
33 S.E. 1015, 96 Va. 677; Old Dominion 
Bldg., etc., Assoc. v. Sohn, 46 S.E. 222, 
54 W.Va. 101; Barton v. Gilchrist, 19 
W.Va. 223; Forqueran v. Donnally, 
7 W.Va. 114 [foll State v. Harman, 50 


Governing law. 
a tax deed and on executing the same is governed 
by the law in force at the time of the sale rather 
than at the time of making the deed.*% 

[§ 1875] 7. Injunction against Issuance+7—a. In 
General. Injunction will be granted by a court of 
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retain its jurisdiction for the purpose of making 
auxiliary orders necessary to carry its decree into 
effect,** the purchaser, after the sale and expira- 
tion of the period of redemption under the fore- 
closure proceedings, may properly apply to the court, 
and, upon the presentation of evidence of a com- 
pliance with the law, may obtain a finding of rec- 
ord of such compliance that will entitle him to 


The procedure on applying for 


S.E. 828, 57 W.Va. 447]. (38) The sur- 
vey report must also be filed within 
the statutory period. Woodyard v. 
Kuhn, 110 S.E. 187, 89 W.Va. 670. (4) 
However, where at a tax sale a pur- 
chase is made of the entire interest of 
the owner of oil and gas in a tract, 
the purchaser is not required to have 
a survey made of the tract before 
procuring a deed, but may have such 
deed upon the presentation of a sur- 


| veyor’s report, since the statute does 


not require a survey to be made where 
the tax purchase is of the whole land 
sold. Woodyard v. Kuhn, supra. 

42. See statutory provisions. 

[a] In Arkansas under Acts (1881) 
p 70 § 15, prescribing the form of the 
deed to be executed by the commis- 
sioner in proceedings to enforce the 
payment of overdue taxes, and pro- 
viding that, after confirmation of the 
sale and the expiration of the period 
for redemption, the commissioners 
shall execute a deed to the purchaser 
in the manner provided by law in 
cases of sales in other chancery pro- 
ceedings, and Kirby Dig. § 63238, pro- 
viding that a conveyance by a com- 
missioner shall not pass any right 
until it has been examined and ap- 
proved by the court, which approval 
shall be indorsed on the conveyance 
and recorded with it, where an order 
duly entered of record confirmed the 
sale and directed the commissioner 
to execute a deed, a conveyance by 
the commissioner without the exam- 
ination and approval of the court 
gave the purchaser an equitable title, 
and the former owners were not en- 
titled to have the sale and conveyance 
canceled on account of the defect. St. 
Louis, ete., Lumber, ete., Co. v. God- 
win, 108 S.W. 516, 85 Ark. 372. 

43. Proceeeding to enforce lien 
generally see supra § 1553. 

44. Clark v. Zalenski, 97 N.E. 272, 
253 Ill. 68. ¢ 

45. Peo. v. Conleur, 128 N.E. 339, 
294 Ill. 439; Clark v. Zalenski, 97 N. 
| PALE PAS il BL eae SS 

[a] Necessity of notice and affida- 
vit.—A deed issued by the clerk upon 
an order of the court to the purchas- 
er at a sale pursuant to a decree fore- 
closing a tax lien, although subject to 
the statute requiring notice to redeem, 
is not subject to the requirements of 
the statute providing that every pur- 
chaser or assignee at any sale for 
taxes shall make certain affidavits 
relative to compliance with a statute 
requiring notice of redemption, the 
latter statute having no application 
to a sale under a decree foreclosing 
a tax lien. Peo. v. Conleur, 128 N.E. 
339, 294 Ill. 139; Clark v. Zalenski, 
97 N.E. 272, 258 Ill. 63. 

46. Ford v. Durie, 35 P. 595,.1082, 
8 Wash. 87. And see Stein v. Hanson, 
109 N.W. 821, 99 Minn. 387.. 

What law governs validity and ef- 
fect of tax deed generally see infra 
§ 1947. 

47. Restraining: 

Assessments see supra §§ 1127-1133. 
Collection of tax see supra §§ 1415~ 
1469. 
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competent jurisdiction’® to restrain the execution 
or delivery of a tax deed, on the ground that it 
would ereate a cloud on his title,*® provided the 
vice or defect relied on does not appear on the face 
of the proceedings.®® Relief of this kind may be 
granted where the tax was illegal or the assess- 
ment entirely invalid,5t provided it is also ineq- 
uitable enough to amount to a fraud on complain- 
ant,>? as mere errors or irregularities in the prior 
proceedings are not sufficient ground for the re- 
lief.53 An injunction may be granted where the 
tax sale was invalidated by disobedience to the 
directions of the law as to its conduet,°* as by sell- 
ing for an excessive amount,°> or by fraudulent and 
collusive combinations between bidders and the per- 
son conducting the sale.®* And it will also le where 
the conduct of the purchaser has been fraudulent, 
in deceiving or misleading the owner as to the fact 
or time of redemption.°? Furthermore, if the col- 
lector neglects to comply with a direction of the 


TAXATION 
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statute requiring him to state in his affidavit that 
he “is not now, nor has he at.any time been directly 
or indirectly interested in the purchase of any such 
lands,” the omission will be a ground for restrain- 
ing the execution of a deed.°® afi 

[§ 1876] b. Conditions Precedent. All conditions 
precedent to an injunction suit must, of course, be 
fully complied with.°® 

Other remedies available. In accordance with the 
general rule,*® the court will not interfere, by in- 
junction, to restrain the issuance of a tax deed 
where an-adequate remedy at law is available,°* 
and, where required to do so, the owner must have 
sought relief in the administrative tribunals insti- 


tuted and operated to rectify errors in taxation.®?” 


Payment or tender of tax. On the principle of 
doing equity, complainant in an action of this kind 
should, as a rule, offer to reimburse the bona fide 
purchaser to the extent.of the taxes lawfully charge- 
able upon the land®* and as well as for all legal 


48. Carroll v. Perry, 5 F.Cas.No. 
2,456, 4 McLean 25 (jurisdiction of 
federal courts). 

{a] Temporary injunction.—W here 
the court finds that complainant is 
entitled to no relief, it has no juris- 
diction to continue a temporary re- 
straining order. Bitzer v. Becke, 
(lowa) 89 N.W. 193. 

49. Ark.—Hare v. Carnall, 39 Ark. 
196. 

Cal.—San Diego Realty Co. v. Cor- 
nell, 89 P. 608, 150 Cal. 637. 

D.C.—Luchs v. Christman, 42 App. 
D.C. 326. 

N.J.—Morris Canal, etc., Co. v. Jer- 
sey City, 12 N.J.Eq. 227. 

N.Y.—Sanders y. Yonkers, 63 N.Y. 
489. 
N.D.—Drew v. Bowman County, 235 
N.W, 138, 60 N.D. 410. ‘ 

W.Va.—kKoon y. Snodgrass, 18 W. 
Va. 320. 

Man.—Schultz v. Alloway, 10 Man. 
221; Archibold v. Youville, 7 Man. 
473. 

[a] Landowner, who would have 
right to sue to remove, as a cloud on 
title, a tax deed about to be executed, 
may resort to equity to enjoin its exe- 


cution. Luchs v. Christman, 42 App. 
DiCe73 26. 
[b] Potential danger.—It must be 


made to appear that there is a de- 
termination to create a cloud on the 
title; a showing of a speculative or 
potential danger is insufficient. 
Sanders v. Yonkers, 63 N.Y. 489. 

[c] Where redemption was made 
from tax sale in good faith, pursuant 
to the auditor’s certificate, the coun- 
ty auditor could be restrained by in- 
junction from issuing a tax deed to 
the county pursuant to the county’s 
lien for subsequent taxes not included 
in the auditor’s certificate to the re- 
demptioner, as such a deed would be a 
cloud on his title. Drew v. Bowman 
County, 235 N.W. 138, 60 N.D. 410. 

{d] Not deprivation of due process. 
—Since the right of a purchaser un- 
der a tax certificate amounts only to 
a lien, which may, if all of the statu- 
tory provisions are carried out, en- 
title him to a deed, the holder of a tax 
certificate is not deprived of his prop- 
erty without due process of law by a 
decree restraining the issuance of a 
tax deed at the suit of the county 
after the entry of a decree escheat- 
ing the property assessed, the certifi- 
cate holder not having given the no- 
tice required by the Revenue Law of 
his application for the issuance of a 
tax deed. Harrigan v. Peoria County, 
104 N.E. 172, 262 Ill. 36. 

503 Burr Vv.) Hunt, a 3*=Cale 303; 
Howell v. Buffalo, 2 Abb.Dec. (N.Y.) 
412; Schultz v. Alloway, 10 Man. 221, 

51. Ark.—Worthen v. Badgett, 32 
Ark, 496. 


Ill.— Gage v. Parker, 103 Ill. 528. 
N.H.—Brooks v. Howland, 58 N.H 


98. 

Okl.—Evans v. Norvel, 226 P. 573, 
99 Okl. 248. 

S.D.—Brink v. Dann, 144 N.W. 734, 
33S.D. 81, 

Wis.—Anderson v. Douglas County, 


74 N.W. 109, 98 Wis. 393; Schettler 
v. Ft. Howard, 43 Wis. 48; Marsh v. 
Clark County, 42 Wis. 502; Siegel v. 


Outagamie County, 26 Wis. 70; Foote 
v. Milwaukee, 18 Wis. 270; Mitchell 
v. Milwaukee, 18 Wis. 92; Mills v. 
Johnson, 17 Wis. 598. 

Soro oe v. Alloway, 10 Man. 

[a] Assessment fairly propor- 
tioned.—If it appears that the assess- 
ment upon plaintiff was no more than 
his proportionate share, and the ob- 
jection does not go to the groundwork 
of the tax itself, the bill will be dis- 
missed for want of equity. Perley 
v. Dolloff, 60 N.H. 504. 

52. Brink v. Dann, 144 N.W. 734, 
33 S.D. 81; Anderson v. Douglas 
County, 74 N.W. 109, 98 Wis. 393; 
Warden v. Fond du Lac County, 14 
Wis. 618. 

fa] Mere invalidity alone is insuf- 
ficient.— Brink v. Dann, 144 N.W. 734, 
33 S.D. 81. 

[b] Unless tax is excessive, un- 
equal, and unjust, the injunction will 
not be granted even though the levy 
was illegal. Anderson v. Douglas 
County, 74 N.W. 109, 98 Wis. 393. 

53. Moore v. Wayman, 107 Ill. 192; 
Stebbins v. Challiss, 15 Kan. 51; Chal- 
liss v. Atchison County, 15 Kan. 49; 
Lawrence v. Killam, 11 Kan. 499; Hal- 
lo v. Helmer, 10 N.W. 568, 12 Neb. 87; 
Mills v. Johnson, 17 Wis. 598; Bond 
v. Kenosha, 17 Wis. 284; Kellogg v. 
Oshkosh, 14 Wis. 623; Warden v. 
Fond Du Lac County, 14 Wis. 618. 

54. .Axtell v. Gerlach, 8 P. 34, 67 
Cal. 483; Glos v. Swigart, 41 N.E. 42, 
mb Ill. 229; Gage v. Graham, 57 Ill. 

[a] Failure to exhaust personality. 
—An injunction to restrain the execu- 
tion of a tax deed will not be granted 
merely because the owner of the 
premises had personal property at 
the time of the sale, out of which the 
tax could have been collected, since 
the sale was only voidable. St. 
Clair v. McClure, 12 N.E. 134, 111 Ind. 
467; Harrison v. Haas, 25 Ind. 281; 
Weaver v. Kaufman, 106 N.E. 398, 57 
Ind.App. 59. 

55. Axtell v. Gerlach, 8 P. 34, 67 
Cal. 483. 

56. Glos v. Swigart, 41 N.E. 42, 156 
Ill, 229; Gage v. Graham, 57 Ill. 144. 

57. llen v. Evans, 64 P. 412, 7 
Ariz. 359; Holt v. King, 47 S.E. 362, 
54 W.Va. 441; Koon y. Snodgrass, 18 
W.Va. 320. 


[a] 
quired tax sale certificate on land is 
not such fraud as to warrant enjoin- 
ing the issuance of a tax deed. Han- 
by v. Snyder, (Iowa) 237 N.W. 339. 

58. Hays v. Heatherly, 15 S.H. 223, 
36 W.Va. 613; Jackson v. Kittle, 12 
S.E. 484, 34 W.Va. 207. 

59. See cases infra this section. 

60. See Injunctions § 37. 

61. Schultz v. Alloway, 10 Man. 
aaa Archibald v. Youville, 7 Man. 


62. Kittle v. Shervin, 7 N.W. 861, 
11 Neb. 65. 

[a] Application to municipal coun- 
cil, which has, by statute, the power 
where, through error or mistake lands 
have been sold for taxes, to rescind 
the sale and all proceedings incidental 
thereto, is a condition precedent to 
injunctive relief. Archibald vy. You- 
ville, 7 Man. 478. 

[b] After answer asserting: valid- 
ity of sale.—Although plaintiff ought 
to have applied to the city council to 
cancel the sale before the filing of the 
bill, to give the city an opportunity 
of considering whether or not it 
would do so, this objection should not 
prevail after the city has put in an 
answer setting up the validity of the 
sale. Schultz v. Alloway, 10 Man. 221. 

[c] Where tax is wholly illegal, 
the remedy of injunction to restrain 
the county treasurer from issuing a 
tax deed to the county is available 
without a previous application to the 
has Cee for relief. 

inz v. lusselshell County, ts 
pyres Bee et 502. Be ete 

.S.—Whitehead v. Farm ig 
L.' & T. Co., 98 F. 10, 39 C.C.A. ry oe 

Ark.—Hare v. Carnall, 39 Ark. 196. 

Cal.—San Diego Realty Co. v. Cor- 
pee na oe ave Cal. 637; Grant v. 

ornell, 4 Pad ere Ors ei 
am-S.R. 173. bagirreie 

olo.—Bottom v. Young, 12 B 
52 Colo, 533. Pusan eae 

Ill.—Peacock v. Carnes, 110 Ill. 99; 
Moore v. Wayman, 107 Ill. 192; Glos 
v. Dawson, 83 Ill.App. 197. 

Ind.—Logansport v. Case, 24 N.E. 
88, 124 Ind. 254; Morrison v. Jacoby 
14 N.E. 546, 15 N.E. 806, 114 Ind. 84; 
Rowe vy. Peabody, 1 N.E.-353, 102 ind. 
eae: Lancaster v. Du Hadway, 97 Ind. 

Kan.—Dudley v. Gilmore, 11 P. 398 
35 Kan. 555; Miller y, Ziegl j 
601, 31 Kan. 417. eee ney 

eb.—Wood v. Helmer, 4 N.W. 968 
10 Neb. 65; Iler v. Colson, 1 N.W. 248” 
8 Neb. 331. uate 

Okl.—Evans v. Norvell, 226 P. 573, 

pad Gree eo v. Snell, 193 P. 
i R ;. Whitehead v. Ma 
163 P. 124, 62 Okl. 188. Boe 

Wis.—Hart v. Smith, 44 Wis. 213; 

Mills v. Johnson, 17 Wis. 598; Bond 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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costs,°* interest,°5 and penalties;** and the court 
may order such payment as a condition to granting 
the relief asked.°* However, if no taxes are due,°® 
or if the amount of the tax the owner should pay is 
unknown®® or uncertain,’® he is not required to make 
a tender; however, if during the trial the amount 
is made certain, the court may require the payment 
of such tax before proceeding.71 

[§ 1877] ¢. Who May Sue, and Parties, Any per- 
son who shows a sufficient title to, or interest in, 
the property in question may sue to enjoin the is- 
suance of a tax deed,’? and both the tax purchaser, 
or holder of the certificate, and the officer whose 
duty it is to execute the deed should be made par- 
ties to the injunction suit.73 

[§ 1878] d. Proceedings. In accordance with 
general rules’* the bill, complaint, or petition must 
set forth all of the facts necessary to entitle plain- 
tiff to an injunction.7® 

Evidence. Evidence that county taxing officers 
compromised taxes other than plaintiff’s is not ad- 
missible in a suit to enjoin the issuance of a tax 
deed to the county on a ¢ertificate issued to it.7% 


An assessment roll invalid for want of a proper. 


oath to the return cannot be received in evidence 


ee 
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of the uniformity or equality of the valuations con- 
tained therein,’’ there being no presumption from 
such invalidity of the roll that the purported val- 
uations are inequitable.78 Moreover, to his injunc- 
tion, plaintiff must establish, by a preponderance of 
the evidence, the essential facts alleged in his plead- 
ing. 

Decree. Since a judgment is only binding on the 
parties and privies,’° a purchaser who is not made 
a party to an action to enjoin the issuance of a tax 
deed, and does not appear in the action, is not bound 
by the decree.§1 Upon refusing to restrain the ex- 
ecution of tax deeds to a county on certificates is- 
sued to it, the decree should provide a reasonable 
time within which plaintiff may redeem.®2 

[§ 1879] 8. Mandamus To Gompel Issuance.®? If 
the property has not been redeemed,** and the pur- 
chaser or holder of the tax certificate has done all 
that is required of him in the way of giving notice,®® 
and otherwise has a clear right to receive a deed, 
mandamus may issue to compel the proper officer 
to execute such a deed,®* or to issue a second and 
perfect deed where the one originally given was so 
defective as to convey no title.8? While the writ 
will not lie to direct the issuance of a tax deed when 


v. Kenosha, 17 Wis. 284; Hersey v. 
Milwaukee County, 16 Wis. 185, 82 
Am.D, 7138. 

[a] If any definable portion of the 
tax was legal, although the balance 
may have been illegal, equity will not 
interfere unless that which is legal 
is first paid. Lawrence v. Killam, 11 
Kan. 499. 

[b] Defects not relieving owner of 
liability.—If the statute authorizing 
the sale of county tax land by com- 
missioners is unconstitutional, or if 
an: assignment of the certificate is 
void or notice of intention to apply 
for a deed is fatally defective, such 
defects do not relieve the owner from 
liability to pay the taxes as a con- 
ditiom to restraining the issuance of 
a tax deed. Bottom v. Young, 125 P. 
500, 52 Colo. 533. : 

64. Evans v. Norvell, 226 P. 573, 99 
Okl; 248. 

65. Evans v. Norvell, supra. 

66. Whitehead vy. Mackey, 163 P. 
124, 62 Okl. 188. 

67. San Diego Realty Co. v. Cor- 
nell, 89 P. 603, 150 Cal. 637; Alex- 
ander y. Merrick, 13 N.E. 190, 121 M11. 
606; Peacock vy. Cornes, 110 Ill. 99; 
Harrigan v. Peoria County, 106 Ill. 


App. 218; Iler v. Colson, 1 N.W. 248, 
8 Neb. 331; Hart v. Smith, 44 Wis. 
213. 


68. See case infra this note. 

[a] It is not necessary that the 
bill shall contain an offer to pay the 
purchaser the amount paid by him at 


the sale, and subsequently for taxes. 


and otherwise, where the, bill shows 
that there are no legal arrears of tax- 
es. Schultz v. Alloway; 10 Man. 221. 

69. Northern Pac. Ry. Co. v. Mus- 
selshell County, 169 P. 538, 54 Mont. 
Brink v. Dann, 144 N.W. 734, 33 


“fal Where grantor reserved min- 
erals and right to use surface in min- 
ing, but had not developed the mine, 
so that the tax on the mine was il- 
legal, and the amount due on the sur- 
face reservation was not assessed or 
determined, the grantor could have 
injunction restraining issuance of 
deed to purchaser of mineral rights at 
tax sale, although he had not paid the 
amount due on the surface reserva- 
tion. Northern Pac. Ry. Co. v. Mus; 
selshell County, 169 P. 58, 54 Mont. 


oee 144 N.W. 734, 


Subweb 
38 If it is impossible to deter- 
mine what amount of the tax levied 


on the land was a just charge, the 


Brink v. Dann, 


court will not require payment of any 
sum as a condition of relief. Ander- 
son v. Douglas County, 74 N.W. 109, 
98 Wis. 393. 

71. Brink v. Dann, 144 N.W. 734, 
33 S.D. 81. 

72. Johnson v. Brett, 19 N.W. 895, 
64 Iowa 162; Harlow v. Gow, 44 Iowa 
533; Jackson y. Kittle, 12 S.H. 484, 
34 W.Va. 207. 

[a] Mortgagee.—(1) A mortgagee, 
although not in possession, has such 
an interest as entitles him to main- 
tain a bill to enjoin the execution of 
a tax deed of the premises. Horn v. 
Garry, 5 N.W. 897, 49 Wis. 464. (2) 
However, where plaintiff sues for in- 
junction to prevent “irreparable in- 
jury”’ by the issuance of the tax deed 
which would destroy his interest in 
the premises and destroy his security, 
where it appears that the mortgagee 
has ample security on other property, 
an injunction will be refused. Cook 
v. Miller, 26 Ill.App. 421. 


73. Siegel v. Outagamie County, 26 
Wis. 70. 

74. See Injunctions §§ 528-559. 
-75. See cases infra this note. 

[a] Cause of action not stated.— 


Bradford v. Snell, 193 P. 982, 80 Okl. 
56; Anderson v. Douglas County, 74 
N.W. 109, 98. Wis. 393. ‘ 

[b] Bill to enjoin issue of tax deed, 
and to obtain a surrender of the tax 
certificate, is not to be treated as a 
bill to quiet a title or to remove a 
cloud from the title. Glos v. Daw- 
son, 83 Ill.App. 197. ' 

76. Brink v. Dann, 144 N.W. 734, 
38 Seb. 81. 

[a] Reason for rule.—There is no 
right to an abatement for him by rea- 
son of a compromise to others; he 
can only compel the officers to pay 
the money into the county treasury. 
Brink vy. Dann, 144 N.W. 734, 33 S.D. 
81 


77. Brink vy. Dann, supra. 
Brink v. Dann, supra. 

79. See case infra this note. 

[a] ™o justify injunction restrain- 
ing execution of deed, in which the 
ownership of the real estate which 
forms the subject matter of the suit 
is alleged and denied, it is essential 
that the evidence establish such al- 
legation of ownership. Martin v. 
Glos, 155 Ill. App. 556. 

80. See Judgments § 1481. 

81. Helphrey v. Redick, 31 N.W. 
256, 21 Neb. 80. 

82. Brink v. Dann, 144 N.W. 734, 
33 S.D. 81. 

83. Mandamus generally see Man- 


damus 38 C.J. p 526 et seq. 

84. State v. Harper, 42 N.W. 764, 
26 Neb. 761; State v. Cranney, 71 P. 
50, 80 Wash. 594. 

Redemption generally see supra §§ 
1686-1794. 

85. Hintrager v. Traut, 27 N.W. 
807, 69 Iowa 746; State v. Gayhart, 51 
N.W. 746, 34 Neb. 192; People v. New 
York, 10 Wend. (N.Y.) 393. 

Notice to redeem generally 
supra §§ 1718-1752. 

86. FEla.—State v. Bradshaw, 17 So. 
642,,35 Pla. 313. 

Ill.—Maxcy v. Clabaugh, 6 Ill. 26. 

Iowa.—Jones v. Welsing, 2 N.W. 
1106, 52 Iowa 220. 

Kan.—Ide v. Finneran, 29 Kan. 569; 
Clippinger v. Tuller, 10 Kan. 377. 

$.C.—State v. Lancaster, 24 S.E. 
LOS p46. S.Cu. 2. 8idat con 

Wash.—State v. Dunning, 233 P. 8, 
132 Wash. 622; State v. Cranney, 71 
P. 50, 30 Wash. 594. ; 

Wis.—State v. Winn, 19 Wis. 304, 
88 Am.D. 689. 

[a] Where rights of third parties 
are involved, the holder of a tax cer- 
tificate of sale is not entitled by man- 
damus to compel the auditor to issue 
a deed. State v. Jennings, 108 N-E. 
513, 233° Ind.-172- 

[b]. Purchaser rescinding sale.—A 
tax purchaser cannot have mandamus 
to compel the issuance of a deed to 
him where it is shown that the money 
paid by him was tendered back to him 
on the same day and was accepted, 
and that the lands were afterward 
conveyed to other persons before he 
again tendered the money. Aitcheson 
grt eee: 51 N.W. 6384, 90 Mich. 

[ec] Purchaser’s assignee.—An as- 
signee of the certificate of purchase 
may be entitled to compel the execu- 
tion of a deed by mandamus, but not 
where he neglected to file or record 
the assignment and meanwhile a tax 
deed was issued to the heirs of the 
original purchaser. Territory v. 
Perea, 30 P. 928, 6 N.M. 531. 

[d]- Deed for correct quantity of 
land.—A purchaser at a tax sale of 
land sold to the state bringing manda- 
tory proceedings to compel the audi- 
tor to convey a certain quantity of 
land is entitled to the relief sought, 
where the quantity sold by the sheriff 
to the state corresponded to the quan- 
tity demanded, but through a mistake 
a lesser amount was returned as sold. 
James v. Plummer, 146 S.W. 1089, 148 
Ky. 559. 

87. Cal.—Smart v. Peek, 2 P.(2d) 


see 


1840 [61 C.J.] 
the result would be an invasion of the discretionary 
powers of an officer or board,®*® yet, even where 
the provisions of a statute declare that a certain 
board at any time deemed proper by it may order 
the clerk to apply for the issuance of a tax deed for 
the county,’and is thus permissive in form, yet, since 
it concerns the rights of the publie and third per- 
sons, it is mandatory, and the board may be‘required 
to direct the clerk to make such application.*® 
Directing form and contents of deed. Where the 
statute does not require the officer to give the pur- 
chaser any particular form of deed or to embody 
in it any particular recitals, mandamus will not lie 
to secure a deed in a particular form or with par- 


ticular recitals.2° Nor will this writ issue to com- 


pel the officer to make a deed containing recitals 
which are contradicted by the return of the tax 
sale.°1 

Statute of limitations begins to run against an 
application for mandamus to compel the execution 
of a tax deed from the date when the purchaser 
becomes entitléd to demand it.®? 

Application for mandamus must allege facts suf- 
ficient to justify the issuance of the writ.°? How- 
ever, on an application of this kind it is not nec- 
essary for the petitioner to show the regularity of 
all the previous proceedings;°* but the writ will 
not be granted if the record shows fatal defects or 
irregularities,°?® or if it appears that an action is 
pending in another court to have the tax proceed- 


Ill.—Klokke v. Stanley, 109 Ill. 192. 

Towa.—McCready v. Sexton, 29 Iowa 
856, 4 Am.R. 214. 

Kan.—Young vy. Gibson, 105 P. 3, 80 
Kan. 264, 81 Kan. 185. 

Wis.—State v. Winn, 19 Wis. 304, 
88 Am.D. 689. 

[a] Where clerk has made no mis- 
take, the mistake being on the part 
of the party applying for the tax deed, 
the clerk who has once issued a tax 


Sufficieney as: 


2067. 


3725 
99. Cogel v. 
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beer aus recitals see infra §§ 1884- 


ee to sue on covenants see infra § 


Affecting limitations see infra § 


Evidence see infra §§ 1948-1972. 
98. Madland v. Benland, 24 Minn. 
State v. Mantz, 62 Mo. 258. 
Ralph, 24 Minn. 194; 


[§§ 1879-1881 


ings declared void.** 

[§ 1880] 9. Form and Contents*®’—a. In Ab- 
sence of Statute. If no form of deed is prescribed 
by statute, a comnion-law corveyance may be suf- 
ficient®® if it is in such form as to transfer the title 
of the former owner and vest the estate in the pur- 
chaser.°®® f 

[§ 1881] b. Under Statute.t The legislature 
having power to prescribe the form and requisites 
of a tax deed,? where this power is exercised, it is 
sometimes held that the form becomes substance and 
must be strictly pursued or the deed will be void ;* 
but in most ‘states: it is held, and in some states ex- 
pressly provided, that a substantial compliance with 
the statutory form will be sufficient, so that the 
deed need not be in the exact words of the stat- 
ute,* although it must comply substantially with 
the statute prescribing its form.* Where, however, 
the conditions of the sale were such that to follow 
the form would be to recite an untruth and show 
an illegal sale, the form must be modified to suit 
the facts. Where the statute requires a duplicate 
of the tax execution to be attached to the deed, the 
attaching of the original instead of a duplicate is 
a mere irregularity not prejudicial to the taxpayer.” 

Deed to county. Where the form provided by stat- 
ute is for all deeds of land sold for delinquent taxes 
it has been held that a tax deed issued to a county 
must be in the same form as one issued to an in- 
dividual.® 


Kan.—Crick v. Jones, 123 P. 722, 
87 Kan. 93; Dye v. Midland Valley R. 
Co., 94 P. 785, 77 Kan. 488; Baughman 

jv. Harvey, 93. P.. 146, 76 Kan. 767; 
Lincoln Mortg., etc., Co. v. Davis, 92 
P. 707, 76 Kan. 689; Havel v. Decatur 


County Abstract Co., 91 P. 790, 76 
Kan. 336; Ham v. Booth, 88 P. 24, 
72 Kan. 429; Martin v.’ Garrett, 30 P. 


168, 49 Kan. 131; Mack v. Price, 10 P. 
521, 85 Kan. 134; McCauslin v. Mc- 


deed cannot, at the instance of the 
holder of the certificate of purchase, 
be compelled by mandamus to execute 
to the same party another tax deed 
under the same certificate of purchase, 
the holder thereof having filed addi- 
tional and more perfect evidence of 
having complied with the law as to 
the conditions precedent to his taking 
the tax deed. Klokke v. Stanley, 109 
Til: 192. 

88. State v. Wright, 22 OhioCir.Ct. 
N.S. 105. 

s9. State v. Board of Com’rs of 
Fergus County, 285 P. 932, 86 Mont. 
595. 

90. State v. Mantz, 62 Mo. 258. 

Form and contents of deed general- 
ly see infra §§ 1880-1923. 

Second deed on same sale see infra 
§ 1870. 

91. Hewell v. Lane, 53 Cal. 213. 

92. Hintrager v. Traut, 27 N.W. 
807, 69 lowa 746. 

93. See case infra this note. 

[a] Held insufiicient.—A writ of 
mandate will not issue to compel a 
tax collector to issue a deed to a pur- 
chaser at a tax sale where the petition 
fails to aver that the property was as- 
sessed, that any taxes were levied, or 
that the taxes were unpaid. Bos- 
worth v. Webster, 27 P. 786, 64 Cal, 1. 

94. Kidder v. Morse, 26 Vt. 74. 
aon Bryson v. Spaulding, 20 Kan, 

hs 

96. State v. Patterson, 9 N.W. 82, 
11 Neb. 266. 

97. Cross references: 

Curative statutes see infra § 1938. 
Form and contents of tax sale certifi- 
cate see supra § 1653. 


*By WM. HOWARD BUCHANAN (§§ 1880-1911). 


Ketchem v. Mullinix, 4 S.W. 447, 92 
Mo. 118; Einstein v. Gay, 45 Mo. 62. 

[a] Quitclaim deed.—Where the 
statute requires no greater formality 
in a deed from the state than in one 
from a private individual, a quitclaim 
deed conveys a good title to land sold 
for taxes. Mann v. Carson, 79 N.W. 
941, 120 Mich. 631; Dawson v. Peter, 
(Mich.) 77 N.W. 997. 

Quitclaim deeds generally see Deeds 
§§ 32, 60. 

1. Particular recitals see infra §§ 
1884-1911. 

2. Henderson v. De Turk, 128 P. 
747, 164 Cal. 296; Sayre v. Sage, 108 P. 
160, 47 Colo. 559; Cheney v. Cox, 256 
P. 755, 125 Okl. 108; Treese v. fergu- 
Son), 251 Ba i9t, t20%OkIe 235. 

3. Cal.—Henderson v. De Turk, 128 
P. 747, 164 Cal. 296; Hubbell v. Camp- 
bell, 56 Cal. 527; Grimm v. O’Connell, 
54 Cal. 522. But see Phillips v. Cox, 
94 P. 377, 7 Cal.Apn.- 308 (substantial 
compliance held sufficient). 

Colo.—Empire Ranch & Cattle Co. 
v. Neikirk, 128 P. 468, 23 Colo.App. 
Sear Charlton vy. Toomey, 7 Colo.App. 


Tll.—Hill v. Leonard, 5 Ill. 140. 
Iowa.—Boardman vy. Bourne, 20 
Iowa 134. 


Okl.—Felt v. Schaub, 272 P. 830, 134 
Okl. 193; Adams v. Toliver, 217 P. 
851,-91 Ok]? 125; 

Tenn.—Sheafer vy. Mitchell, 71 S.W. 
86, 109 Tenn. 181. 

4. U.S.—Geekie v. Kirby Carpenter 
Con, 1 SiCt. 385) 21060UrS. 379 2urnae 
157; Wilder v. Dennis, 202 F. 667, 121 
CeCe An tebs . 

Ark.—Bonnell v. Roane, 20 Ark. 114. 


Guire, 14 Kan. 234; Haynes v. Heller, 
12 Kan. 381; Bowman v. Cockrill, 6 
Kan. 311. 

Miss.—Pattison v. Harvey, 33 So. 
941, 81 Miss. 348. 

Mo.—Cruzen v. Stephens, 27 S.W. 
557, 123 Mo. 3387, 45 Am.S.R. 549; 
Allen v. McCabe, 6 S.W. 62, 93 Mo. 138; 
Pearce v. Titsworth, 87 Mo. 635; Hop- 
kins v. Scott, 86 Mo. 140; Skinner v. 
Williams, 85 Mo. 489; Williams v. 
McLanahan, 67 Mo. 499. 

S.D.—Gibson v. Kitterman, 124 N. 
W. 740, 24 S.D. 530; Gibson v. Smith, 
124 N.W. 733, 24 S.D. 514; Rector, etc., 
ae v. Maloney, 88 N.W. 575, 15 S.D. 

Wis.—Lybrand v. Haney, 31 Wis. 
230; Cutler v. Hurlbut, 29 Wis. 152. 

5. Kan.—Hewitt v. Storch, 2 P. 
556, 31 Kan. 488. 

Minn.—Helmer vy. Shevlin-Mathieu 
eunbes Co., 151 N.W. 421, 129 Minn. 


Mo.—Loring v. Groomer, 43 S.W. 
647, 142 Mo. 1; Pitkin v. Reibel, 16 
S.W. 244, 104 Mo. 505; Bingham v. 
Delougherty, 13 S.W. 208. 

Or.—Bradford v. Durham, 101 P. 
897, 54 Or. 1, 185 Am.S.R. 807. 

Utah.—Hatch v. Edwards, 269 P. 
138, 72 Utah 113. 

6. Dyke v. Whyte, 29 P. 128, 17 
Colo. 296; Mack v. Price, 10 P. 521, 35 


Kan. 134;.MecCauslin v. McGuire, 14 
Kan. 234; Magill v. Martin, 14 Kan. 
67; Sullivan v..Donnell, 2 S.W. 264, 


90 Mo. 278; Skinner v. Williams, 85 
Mo. 489; Reckitt v. Knight, 92 N.W. 
1077, 16 S.D. 395. 

7. Dickson vy. Burckmyer, 46 S.E. 
343, 67 S.C. 526. 

8. Woodman v. Clapp, 21 Wis. 355. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 1881-1884] 


_ Resale deed. Where the statute relating to orig- 
inal tax deeds provides a form and the statute re 
lating to resale deeds does not provide a form, and 
the statutes are not in conflict, it has been held that 
the resale deed should follow the form provided for 
original tax sale deeds.® 

[§ 1882] c. Parties!°—(1) In General. If the 
statute requires the tax deed to be executed in the 
name of the state this is indispensable, and the deed 
is invalid if made in different form, although this 
is not technically necessary unless made so by law.1? 
Where the sale was made for city or county taxes, 
the deed should run in the name of the municipal- 
ity.18 Where the statute requires the deed to be 
made by the collector of taxes, a deed in the name 
of a deputy tax collector is not sufficient.1* Sev- 
eral collectors cannot join in a deed of land sold 
by them severally for taxes.1® 

Grantee. If made to the original purchaser at 
the tax sale, the deed should name him and show 
that he was such purchaser,'® but a substantial com- 
pliance with the requirement that the name of the 
purchaser shall appear in deed is sufficient!? and it 
is not necessary that his name appear in the grant- 
ing clause where it appears elsewhere in the instru- 
ment.tS Where the purchase is for the county and 
a statute provides for the execution of a deed to 
the board of supervisors, the deed must be to such 


9. Treese v. Ferguson, 251 P. 91, 
120 Okl. 235; Cochran y. Sullivan, 220 
P. 870, 94 Okl. 23. 

10. Address or residence of gran- 


25. 
90 Ala. 383; 
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(Ark.) 42 S.W.(2d) 221. - 

Alexander v. Savage, 8 So. 93, 
Huffman v. Henderson 
Co., (Ark.) 42 S.W.(2d) 221. 


[61 C.J.] 1841 
board and not to the county.?® 

Misnomer will be fatal unless the identity of the 
person is established.2° Where it is the,duty of 
the collector to make a deed of the property to the 
state a deed made “to the highest bidder” is void.24 

[§ 1883] (2) Death of Tax Purchaser. A tax 
deed made out in the name of deceased purchaser 
is a nullity, as running to a grantee not in exist- 
ence;*? in such a case the deed is properly made 
to his heirs?* or assigns,?* but not to his adminis- 
trator.2° Where a statute provides that, after the 
death of the tax purchaser, his interest in the land 
obtained by virtue of the tax purchase and cer- 
tifieate becomes vested in his widow and _heirs,?® 
it has been held proper to execute a deed to a de- 
ceased assignee’s estate, his heirs and assigns.?7 

[§ 1884] d. Recitals?s—(1) In General. A tax 
deed which misrecites?® or omits to recite?® any 
one of the facts required by the statute to be recited 
has no effect as a conveyance, and the recital can- 
not be supplied by inference or implication, however 
reasonable or necessary.*1. The deed must contain 
sufficient recitals of fact to show a compliance with 
the law under which the land became liable to sale 
and was sold,?? and these must not, as a general 
rule, be in the form of conclusions of law, but the 
particular facts must be recited;?? and hence it 
has been held insufficient to state that proceedings 


burg v. Walter Heywood Chair Co., 

118 Mass. 540. ‘ 
Miss.—Burroughs Land Co. v. Mur- 

phy, 95 So. 515, 131 Miss. 526. = 


tee see infra § 1899. 26. See statutory provisions. Mo.—Bingham v. Delougherty, 
Issued to partners in firm name see 27. Black v. Brown, 195 S.W. 673,] (1890) 13 S.W. 208; Bender v. Dungan, 
Partnership § 189. : 129 Ark. 270. 12 S.W. 795, 99 Mo. 126; Sullivan v. 
11. Goss v. Herman, 127 N.W. 78, 28. Evidence to explain, supply, or| Donnell, 2 S.W. 264, 90 Mo. 278; Rice 
20 N.D. 295; State Finance Co. v. Mul-| contradict see infra § 1941. v. Shipman, 1 S.W. 830; Hopkins v. 


berger, 112 N.W. 986, 16 N.D. 214, 125 
Am.S.R. 650; Woodman y. Clapp, 21 
Wis. 350. 

12. Leggett v. Rogers, 9 Barb. (N. 
Y.) 406; Utica Bank v. Mersereau, 3 
Barb.Ch. (N.Y.) 528, 49 Am.D. 189. 

13. Stieff v. Hartwell, 17 So. 899, 35 
Fla. 606; Florida Sav. Bank v. Brit- 
tain, 20 Fla. 507; Sams v. King, 18 
Fla. 557; McNamara v. Estes, 22 Iowa 
246; Treat v. Smith, 68 Me. 394. 


14. Mather v. Stokely, 218 F. 764, 
134 C.C.A. 442. 
15. Humphry v. Boge, 2 Root 
(Conn.) 437. : 
16. Cal.—Carter v. Chevalier, 280 
P. 706, 100 Cal.App. 567. 
Miss.—Reed v. Reed, 53 So. 691, 98 
Miss. 350, Ann.Cas.1913A 1194. 
N.C.—State Board of Education v. 


Remick, 76 S.E. 627, 629, 160 N.C. 
562 [quot Cyc]. 
Va.—Walton v. Hale, 9 Gratt. (50 
Vey, EOS: ) 
Wis.—North v. Wendell, 22 Wis. 


431; Krueger v. Knab, 22 Wis. 429. 

17. Hunt v. Stinson, 77 N.W. 901, 
101 Wis. 556. 

18. Tasker v. Nieto, (Cal.App.) 291 
ug 


. 688. 

19. In re Morse, 179 N.Y.S. 295, 189 
App.Div. 803 [rearg den 179 N.Y.S. 
937, 190 App.Div. 295]. 

20. McMinn v. Whelan, 27 Cal. 300; 
Ogden v. Bemis, 17 N.E. 55, 125 I. 
105; McCash vy. Penrod, 109 N.W. 180, 
131 Iowa 631. 

[a] ‘hus a deed issued to “Wheel- 
er & Motter of Buchanan county, 
Mo.,” is not void as not sufficiently 
identifying the grantee. Taylor v. 
Danley, 112 P. 595, 838 Kan. 646, 21 
Ann.Cas. 1241. 

21. Biaggi v. Ramont, 209 P. 892, 
189 Cal. 675. 

22. Paine v. Boynton, 82 N.W. 816, 
124 Mich. 194. 

23. Huffman v. Henderson Co., 
(Ark.) 42 S.W.(2d) 221; Black v. 
Brown, 195 S.W. 673, 129 Ark. 270; 
Gannon v. Moore, 104 S.W. 139, 838 


Ark. 196. 
"24, Huffman v. Henderson Co., 


Bias on covenants see infra § 


29. Henderson v. De Turk, 128 P. 
747, 164 Cal. 296; Bussenius v. Ward- 
en, 236 P. 371, 71 Cal.Anv. 717; Ritter 
v. Worth, 58 N.Y. 627; Burlew v. 
Quarrier, 16. W.Va. 108. 

[a] Tllustrations.—(1) False re- 
cital that land was assessed to a non- 
resident. Ritter v. Worth, 58 N.Y. 
627. (2) Misstatement of year for 
which taxes were delinquent. Burlew 
v. Quarrier, 16 W.Va. 108. 

30. U.S.—Daniels v. Case, 45 F. 
843. But see Virginia & West Vir- 
ginia Coal Co. v. Charles, 251 F. 83, 
130 [aff 254 F. 379, 165 C.C.A. 599, 
error allowed 255 F. 992, 167 C.C.A. 
671 and érror dism 40 S.Ct. 345, 252 
U.S. 569, 64 L.Ed. 720] (“I think that 
it would be going too far to hold the 
deed void on its face because it fails 
to recite each step or even every es- 
sential step in the proceeding”’’). 

Ark.—Spain v. Johnson, 31 Ark. 314. 
But see Pleasants v. Scott, 21 Ark. 
370, 373, 76 Am.D. 403, (“if a tax deed 
be declared void because it does not 
show that everything has been done 
that the law directs to be done by the 
assessor, by the County Clerk, or its 
elerk, and by the collector, in the as- 
sessment, levy and collection of taxes, 
our statutory regulations, concerning 
the effect of tax deeds, and the prin- 
ciples of interpretation to be applied 
to them, would not only be disregard- 
ed, but positively violated’). 

Cal.—Henderson v. De Turk, 128 P. 
747, 164 Cal. 296; Bussenius v. War- 
den, 236 P. 371, 71 _Cal.App. 717. 

Fla.—Ropes v. Kemps, 20 So. 992, 
38 Fla. 233. 

Kan.—Dye v. Midland Valley R. Co., 
94 P. 785, 77 Kan. 488 (tax deed not 
recorded five years). 

Mass.—Conners v. City of Lowell, 
95 N.E. 412, 209 Mass. 111, Ann.Cas. 
1912B 627; Charland v. Trustees of 
Home for Aged Women, 91 N.E. 146, 
204 Mass. 563, 1384 Am.S.R. 696; 
Knowlton v. Moore, 136 Mass. 30; 
Reed vy. Crapo, 127 Mass. 39; Lunen- 


Scott, 86 Mo. 140. 

Neb.—Thompson vy. Merriam, 20 N. 
W. 24, 15 Neb. 498; Haller v. Blaco, 4 
N.W. 362, 10 Neb. 36. 

N.D.—Begegs v. Paine, 109 N.W. 322, - 
15 N.D. 436. 

Okl.—Gaffney v. First Nat. Bank, 
221 PB. 49, 94 Okl. 177; Adams v. Cal- 
lander, 220 P. 344, 93 Okl. 228. 

Or.—Bradford v. Durham, 101 P. 
897, 54 Or. 1, 135 Am.S.R. 807. 

Tenn.—Marley v. Foster, 52 S.W. 
166, 102 Tenn. 241. 

Utah.—Wall vy. Kaighn, 144 P. 1100, 
1102, 45 Utah 244 [quot Cyc]. 

Wis.—Lain v. Shepardson, 18 Wis. 
59; Lain y. Cook, 15 Wis. 446. 

[a] Thus, an auditor’s deed exe- 
cuted under Code (1880) § 562, which 
does not contain the indorsements of 
the amount of state taxes and dam- 
ages thereon, the amount of county 
taxes and damages therein, and of any 
other taxes and damages and the 
amount of the auditor’s fee and com- 


missions, is void. Burroughs Land 
Se v. Murphy, 95 So. 515, 131 Miss. 
31. Daniels v. Case, 45 F. 843: 


Grinstead v. Cooper, 95 P. 401, 77 Kan. 
778; Dye v. Midland Valley R. Co., 94 
P. 785, 77 Kan. 488; Bender v. Dun- 
gan, 12 S.-W. 795, 99 Mo. 126; Hopkins. 
v. Scott, 86 Mo, 140. 

32. Cal.—Kelsey v. Abbott, 13 Cal. 
609; Ferris v. Coover, 10 Cal. 589. 

Dak.—Wambole v. Foot, 2 N.W. 239, 
2 Dak. 1. 

Me.—Skowhegan Sav. Bank v. Par- 
sons, 30 A. 110, 86 Me. 514. 

Mo.—Atkison v. Butler Imp. Co., 
28 S.W. 861, 125 Mo. 565; Burden v. 
Taylor, 27 S:W.. 349, 124. Mo: 12; 
Western v. Flanagan, 25 S.W. 531, 120 


Mo. 61. 

Tex.—Henderson vy. White, 5 S.W. 
374, 69 Tex. 108. 

Utah.—Wall v. Kaighn, 144 P. 1100, 
1102, 45 Utah 244 [quot Cyc]. 

W.Va.—Buchanan v. Reynolds, 4 
W.Va. 681. 


See also infra §§ 1889-1906. 
33. Kan.—Duncan v. Gillette, 14 P. 
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were taken “according to law,”?4 or “in manner and 
form as directed by law,”® or “in conformity with 
the provisions of the act,’®® although, where the 
statute either expressly®’ or by implication®® au- 
thorizes the recitation of a conclusion on prerequl- 
site facts, it is not necessary for the deed to set 
forth such facts. 

Immaterial or nonessential omissions. In the ab- 
sence of statutory requirements a tax deed will 
not be rendered invalid by nonessential omissions,*° 
as where a recital is necessary only under a partic- 
ular state of facts, and that. state of facts does not 
exist,#° or omissions that can be supplied from other 
parts of the instrument.* 

Mere misrecitals which are not calculated to mis- 
lead or to affect the substantial rights of the par- 
ties invalidate the deed.*? 

If deed follows statutory form, it must be held 
sufficient no matter what objections may be taken 
to the recitals or want of them;*? but this rule does 
not apply where the deed recites an impossibility 
or shows on its face that the law was not complied 


TAXATION 


© tye” Benge Law Ce 


~ [§§ 1884-1886 


[§ 1885] (2) Levy and Assessment. It is gener- 
ally held essential to the validity of the deed that 
it shall recite the levy of the tax and its legal as- 
sessment on the Jand in question,*® although there 
is authority that it is not necessary expressly to 
recite the fact of assessment,*® it being sufficient 
if the fact appears by necessary implication.*7 Un- 
der some statutes it is further necessary that the 
deed recite the year for which the assessment was 
made.*® Further, it has been held that the deed 
must expressly recite that the land was legally liable 
for taxation*® and had been placed on the tax rolls 
for the year.5° Where required by statute, the deed 
should recite the amount of the assessment under 
which the sale was made.°* : 

[§ 1886] (8) Name and Address of Person As- 
sessed. A tax deed is void if it contains no recital 
of the name of the person from whom the taxes 
were due, or any statement that the same was un- 
known.®?2 So the deed is void if it shows on its face 
an assessment that was illegal or erroneous because 
made to a wrong person,®? or, unless the statute 


- Kempner, 35 Ark. 505. 


with.*# 


479, 37 Kan. 156. 

Mass.—Charland v. ‘Trustees of 
Home for Aged Women, 91 N.E. 146, 
204 Mass. 563, 134 Am.S.R. 696. 

Mo.—Spurlock v. Allen, 49 Mo. 178. 

Tex.—Henderson v. White, 5 S.W. 
874, 69 Tex. 103. 

Utah.—Wall v. Kaighn, 144 P. 1100, 
1102. 45 Utah 244 [quot Cyc]. 

34. Moore v. Harris, 4 S.w. 439, 91 
Mo. 616; Yankee v. Thompson, 51 Mo. 
234; Wall v. Kaighn, 144 P. 1100, 1102, 
45 Utah 244 [quot Cyc]. 

35. Moore vy. Harris, 4 S.W. 439, 91 
Mo. 616; Large v. Fisher, 49 Mo. 307; 
Wall v. Kaighn, 144 P. 1100, 1102, 45 
Utah 244 [quot Cyc]. 

36. Duncan v. Gillette, 14 P. 479, 
37 Kan. 156. 

87. Treese v. Ferguson, 251 P. 91, 
120 Okl. 235. 

38. Grady v. Barnhisel, 23 Cal. 287. 

39. Gossett v. Kent, 19 Ark. 602; 
Barnett v. Jaynes, 57 P. 703, 26 Colo. 
279; Sobek v. Bidwell, 124 N.W. 431, 
24 S.D. 469; Austin vy. Holt, 32 Wis. 
478. 

40. Barnett v. Jaynes, 57 P. 703, 26 
Colo. 279. 

41. Coombs v. Crabtree, 16 S.W. 
830, 105 Mo. 292; In re Gordon, 7 Terr. 
L. 134 


42. Ark.—Hickman v. Kempner, 35 
Ark. 505. 

Cal.—Smart v. Peek, 2 P.(2d) 380; 
Bosworth v. Danzien, 25 Cal. 296. 

Kan.—Bell v. Diesem, 121 P. 335, 86 
Kan. 364; Schroeder y. Griggs, 102 P. 
469, 80 Kan. 357. 

Mo.—Miller v. Keaton, 139 S.W. 158, 
236 Mo. 694. 

N.H.—Cahoon v. Coe, 52 N.H. 518. 

Wis.—Gould v. Killen; 139 N.W. 758, 
152 Wis. 197; Maxon v. Gates, 116 N. 
W. 758, 186 Wis. 270; Austin v. Holt, 
oF Wis. 478; Huey v. Van Wie, 23 Wis. 

By 

[a] Ilustrations.— (1) Error in 
_ reciting that grantee was purchaser 
at tax sale instead of assignee. Aus- 
tin v. Holt, 32 Wis. 478. (2) Error 
in reciting that land was assessed to 
an unknown owner. Hickman vy. 
(3) Misnam- 
ing county. Huey v. Van Wie, 23 Wis. 
613. (4) Omission of ‘not’ after 
“could.” Schroeder v. Griggs, 102 P. 
469, 80 Kan. 357. (5) Partially false 
description of land. Bosworth y. Dan- 
zien, 25 Cal. 296. 

43. Fla.—Cowan vy. Skinner, 42 So. 
730, 52 Fla. 486, 11 Ann.Cas,. 452. 

Miss.—Bell v. Gordon, 55 Miss. 45; 
Bowers v. Chambers, 53 Miss. 259. 

Mo.—Bingham v. Kollman, 165 S.W. 
1097, 256 Mo. 573. 

Okl.—Cheney v. Cox, 256 P. 755, 125 


Okl. 108; Treese v. Ferguson, 251 P. 
91, 94, 120 Okl. 235 [quot Cyc]. 
Wash.—Huber v. Brown, 107 P. 850, 
57 Wash. 654. : 
gays sBelienes v. Dorman, 7 Wis. 


- 44, Fuller v. Shedd, 44 N.E. 286, 
161 Ill. 462, 52 Am.S.R. 380, 33 L.R.A. 
146 [aff 52 N.E. 380, 177 Dl. 1231; 
tikes v. Lane, 110 N.W. 387, 21 S.D. 
45. Lawrence v. Zimpleman, 37 
Ark. 643; Jacks v. Dyer, 31 Ark. 334; 
Waddingham vy. Dickson, 29 P. 177, 
17 Coto. 223; Carrol v. Fowler, 167 
N.W. 145, 40 S.D. 244; Horswill v. 
Farnham, 92 N.W. 1082, 16 S.D. 414. 
[a] Recitals held sufficient.—(1) 
Not to warrant inference that differ- 
ent parcels of land were assessed and 
valued as one tract. Davis v. Pacific 
imp...Co.;- 70 »sPiul5, 237 (Cal. (245, 97°:(2) 
Recital that V ‘was assessed as own- 
er of the real estate hereinafter de- 
scribed an assessment thereon in the 
sum of forty-one dollars for state, 
county, and city taxes, and whereas, 
said assessment was committed to me 
for collection,” ete. Charland v. Trus- 
tees of Home for Aged Women, 91 N. 
EH. 146, 204 Mass. 563, 134 Am.S.R. 696. 
[b] Recital held insufficient.— 
Mere recital that property was “as- 
sessed,” in view of Pol. Code § 3771, 
as amended by St. (1919) p 142 § 1; 
Pol. Code § 38785b, as added by St. 
(1913) p 558 § 4; Pol. Code § 3786, 
and section 3787, as amended by St. 
(1917) p 241 § 1, “assessed” not being 
equivalent to statement that property 


“was assessed for taxation. Bussenius 


wee Mond 236 P. 371, 71 Cal.App. 

46. McQuain vy. Meline, 16 F.Cas. 
8,923; Madland vy. Benland, 24 
Minn. 372. . 

[a] Thus, a recital in a tax deed 
that lands have been duly forfeited 
for nonpayment of taxes is a suffi- 
cient recital of assessment. Madland 
v. Benland, 24 Minn. 372. 

47. McQuain v. Meline, 16 F.Cas. 
No. 8,923: 

[a] Thus a recital that the land 
was delinquent for the nonpayment of 
the taxes due upon it, not by reason- 
able intendment only, but by neces- 
sary implication, involves the aver- 
ment that the land was _ assessed. 
McQuain v. Meline, 16 F.Cas.No. 8,923. 

48. Cullen v. Western Mortgage & 
Warranty Title Co., 134 P. 302, 47 
Mont. 513. 4 

[a] Recital held sufficient.—That 
the property conveyed was subject to 
taxation for a specified year, that it 
was duly assessed “for said year,” 


that the assessment ‘‘for said year” 
was duly equalized, and that a speci- 
fied sum was levied against it ‘for 
said year.” Cullen vy. Western Mort- 
gage & Warranty Title Co., 134 P. 302, 
47 Mont. 513. 

49. Felt v. Schaub, 272 P. 830, 134 

Okl. 193. 
[a] Recital held sufficient.—A tax 
deed, executed in 1799, reciting that 
the land was not given in for taxes, 
was not objectionable for failure to 
state that it became liable for taxes, 
the facts stated showing liability un- 
der Act 1782 (Iredell St. p 430 c7 § 6). 
State Board of Education v. Remick, 
76 S.H. 627, 160 N.C. 562. 

50. Felt v. Schaub, 272 P. 830, 134 
Okl. 193; Carrol v, Fowler, 167 N.W. 
145, 40, S.D. 244; Horswill v. Farn- 
ham, 92 N.W. 282, 16 S.D. 414. 

[a] Sufficient recital.—That lands 
have been duly forfeited for nonpay- 
ment of taxes. Madland y. Benland, 
24 Minn. 372. 

[b] Mere irregularity in reciting 
particular moth in which the tax 
was charged on the tax roll has been 
held not to render the deed void. 
nayer v. Adams, 99 P. 597, 79.Kan. 

51. Schaefer v. Dinwiddie, 186 P. 
617, 44 Cal.App. 405. 

[a] Recital held insufficient.—A 
recital in a certificate and deed to the 
state on sale of land for taxes: ‘That 
said property was assessed according 
to law in the year A. D. 1899 for the 
year 1899-1900 at - dollars to 
A., and the same was liable and sub- 
ject to taxation; that said taxes were 
levied upon said property and its 
value was equalized as required by 
law. That amount of the tax so levied 
on said property was the sum of 
— dollars as follows: For county 
purposes the sum of $ , for state 
purposes , and the penalties, 
costs and charges which have since 
accrued thereon amount to $8.50”— 
was insufficient to show the amount of 
the assessment as required by Pol. 
Code, §§ 3776, 3785, and the certificate 
and deed were fatally defective. 
Schaefer v. Dinwiddie, 186 P. 617, 44 
Cal.App. 405. 

52. Seaverns v. Costello, 71 P. 930, 
8 Ariz. 308. 

53. Russ v. Crichton, 49 P. 1043, 
117 Cal. 695; Jatunn v. O’Brien, 26 P. 
635, 89 Cal. 57; Greenwood vy. Adams, 
21 P. 1184, 80 Cal. 74; Pearson v., 
Creed, 20 P. 302, 78 Cal. 144; Brady 
v. Dowden, 59 Cal. 51; Grimm v. 
O’Connell, 54 Cal. 522; Bursey v. Lyon, 
32 App.D.C. 231; Brown v. Hartford, 
73 S.W. 140, 178 Mo. 183. But see 


For later cases, developments and changes in the law see Annotations, same title and section number, 


at 1886-1889] 


expressly provides’ otherwise,®4 if it misrecites the 


name of the person assessed.5* 
Unknown owner. 


required to search;57 


does not vitiate the sale.®$ 


[§ 1887] (4) Delinquency. The deed must con- 
tain proper recitals to show that the taxes remained 
delinquent and unpaid at the time of the sale,°® 
or, if the statute so requires, that they were not 
paid within a specified time after demand.®° 
deed should also contain recitals showing the amount 
elinquent tax®! with interest and costs.°? 

[§ 1888] (5) Demand for Payment. There must 
be a compliance with a statutory requirement that 
the deed recite a demand for payment®* and the 


of the 


; A tax deed is not invalid be- 
cause it recites that the owners’ addresses are un- 
known** though they might have been obtained from 
sources other than those which the assessor was 
and it has been held that 
the fact that the deed falsely recites that the prop- 
erty was assessed in the name of an unknown owner 


TAXATION 


ment.°®° 


(a) In General. 


The 


the deed.7° 


name of the person upon whom the demand was 


Hanson vy. Goldsmith, 150 P. 364, 170 
Cal. 512 (under a statute providing 
that no mistake in the name of the 
owner, or supposed owner, of real 
property shall render the-assessment 
thereof invalid, a tax deed reciting 
that the property sold was assessed 
to D. Goldsmith while it was owned 
by S. Goldsmith at the time of the as- 
sessment was held not void). 

54. Jarrett v. Kimbrough, 105 S.E. 
918, 87 W.Va. 643. 

. [a] Thus a tax sale and deed 
thereon based are not rendered void 
and subject to annulment because the 
owner’s name appears in the delin- 
quent list, and in the sheriff’s pub- 
lished sales list of property to be 
sold by him for nonpayment of taxes, 
as ‘“Norena Lambert,’ instead of 
“Norma E. Lambert,” the _ correct 
name, such misnomer being an ir- 
regularity cured by Code (1913) ¢ 31 
§§ 6, 25 (secs 1064, 1084). Jarrett v. 
Dp nou Sh. 105 S.E. 918, 87 W.Va. 

3. 

55. See cases infra this note. 

[a] Reason for rule.—‘It is nota 
ease to which the rule of idem sonans 
applies. Tax proceedings are in in- 
vitum, and, to be valid, must closely 
follow the statute, and idem sonans 
applies to cases of pleas of misnomer 
and issues of identity where the ques- 
tion is whether the change of letters 
alters the sound—not to assessments 
and other cases of description, where 
the written name is material.” Em- 
eric v, Alvarado, 27 P. 356, 363, 90 
Cal. 444 [quot Henderson v. De Turk, 
128 P. 747, 748, 164 Cal, 298]. 

[b] Rule applied to deed reciting 
(1) that the name of the person as- 
sessed was “E. W. Davies” while the 
assessment was to “E. W. Davis.” 
Henderson v. De Turk, 128 P. 747, 164 
Cal. 296. (2) That the property was 
assessed to “Charles Grimm and all 
owners or claimants known or un- 
known,” where the property was as- 
sessed to “Charles Grimm.’ Grimm 
v. ©’Connell, 54 Cal. 522. (3) That 
the property was assessed to “O. T. 
Kelley” where the property was in 
fact assessed to “Charity S. Kelley.” 
Saecker v. Cohn, 179 P. 890, 180 Cal. 
151. (4) Deed based on an assess- 
ment to “Priscilla Durham,” which 
recites that the land was assessed to 
“Petruella Durham,” is not a substan- 
tial statement of the assessment with- 
in the requirements of Ballinger & 
Cc. Comp. St. § 3127, defining the ef- 
fect of tax deeds as evidence. Brad- 
ford v. Durham, 101 P. 897, 54 Or. 1, 
135 Am.S.R. 807. 

56. Kehlet v. Bergman, 121 P. 918, 
PogeG@als enki. - 

57. Kehlet v. Bergman, supra. 

58. Hickman vy. Kempner, 35 Ark. 
505. 


[a] Reason for rule.—‘“This did 
not prejudice defendants, as the sale 
would, if otherwise correct, have been 
good, whether assessed in the name 
of the true owner or as unknown.” 
Hickman v. Kemper, 35 Ark. 505. 

59. Hubbard vy. Johnson, 9 Kan. 
632; Smith v. Bodfish, 27 Me. 289; 
Gilfillan yv. Chatterton, 37 N.W. 583, 
38 Minn. 335; Sherburne v. Rippe, 29 
N.W. 322, 35 Minn. 540; O’Mulcahy v. 
Florer, 8 N.W. 166, 27 Minn. 449; 
eee v. Hinds, 6 N.W. 781, 27 Minn. 

[a] Sufficient recitals.—(1) That 
lands have been duly forfeited for 
nonpayment of taxes. Madland v. 
Benland, 24 Minn. 372. (2). Deed is 
not void on its face merely because of 
the omission of the word “remaining,” 
where it should be stated that the 
land was sold for the payment of the 
“taxes, interest and costs then due 
and remaining unpaid.” Heil v. Red- 
den, 16 P. 743, 38 Kan, 255. (3) A 
certificate of sale under which defend- 
ant claimed reciting that the taxes 
due were not paid and at the time of 
sale remained wholly unpaid, and that 
at the time of sale all the property 
assessed and delinquent as aforesaid 
was sold to the state, and a deed re- 
eiting that all the said property as- 
sessed and delinquent was by the sale 
vested in the state, substantially com- 
plied with Pol. Code, §§ 3776, 3785, 
providing that the certificate of sale 
of property for taxes and the deed 
thereof shall recite that the property 
was “sold for delinquent taxes.” 
Eline Va GOK, O4,Pund tt, CalApp: 
308. 

60. Langdon v. Stewart, 8 N.E. 
605, 142 Mass. 576; Reed v. Crapo, 
127 Mass. 39; Harrington v. Worces- 
ter, 6 Allen (Mass.) 576. 


61. Vanderpan v. Pelton, 123 P. 
960, 22 Colo.App. 357; Finn v. Jones, 
102° PR. 479, 80 Kan 4381;' Guffey: v. 


O’Reiley, 88 Mo. 418, 57 Am.R, 424. 

62. Guffey v. O’Reiley, supra. 

63. Reed vy. Crapo, 127 Mass. 39. 

64. Bertram v. Wilbur, 141 N.E. 
99, 246 Mass. 377; Conners v. City of 
Lowell, 95 N.E. 412, 209 Mass. 111, 
Ann.Cas.1912B 627. 

[a] Thus, Rev. L. c 13 §§ 14, 43 
(now St. [1909] c 490 pt 2 §§ 14, 44) 
requiring the collector to serve a de- 
mand for the payment of taxes on 
every resident assessed, or, in case of 
heirs of a decedent, on one of them, 
and to state in the deed the name of 
the person on whom the demand was 
made, requires the collector to find a 
resident heir of a decedent, if there is 
one, and make a demand on him, and 
then name him in the tax deed; and 
a tax deed merely reciting that the 
demand was made on the heirs is in- 
sufficient, although the lands were 


the state 
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made.** In the absence of such requirement, how- 
ever, 1t 1s not necessary to recite a demand for pay- 


[§ 1889] (6) Proceedings Preliminary to Sale— 


While it has been held that it must 


appear affirmatively by the recitals of the deed that 
every preliminary step required to divest the title 
of the owner was regularly taken as prescribed by 
law,°® it has been held that where the law is silent 
as to the incorporation of particular recitals, it is 
generally held that only so much of the previous his- 
tory need be set out as is essential to the meaning and 
validity of the tax deed, standing by itself as an in- 
dependent instrument of conveyance.* % 

Showing authority to sell. It is necessary to re- 
cite enough of the previous proceedings to show au- 
thority to sell the land,**® and the authority of the offi- 
cer making the sale,®® and authority for execution of 
If the deed shows that it was made with- 
out any legal authority,7* or that essential prelimi- 


properly assessed to the heirs, under 
c 12 § 21 (pt 1 § 21). Conners v. City 
of Lowell, 95 N.E. 412, 209 Mass. 111, 
Ann,Cas.1912B 627. 
65. Gossett v. Kent, 19 Ark. 602. 
66. Empire Ranch & Cattle Co. v-. 
Neikirk, 128 P. 468, 23 Colo.App. 392; 
Empire Ranch & Cattle Co. v. Howell, 
129 P. 245, 23 Colo.App. 265; Wall, 
v. Kaighn, 144 P. 1100, 45 Utah 244. 
67. Ark.—Pleasants y. Scott, 21 
Ark. 370, 76 Am.D. 403, 
Cal.—Wetherbee v. Dunn, 32 Cal. 
Lee v. Shear, 25 Cal. 38, 85 Am. 


Ind.—Scarry v. Lewis, 30 N.E. 411, 
133 Ind. 96. - 

La.—_Jopling v. Chachere, 32 So. 243, 
107 Tas 622- [aff 24° S.Ct 2145192 WS, 
94, 48 L.Hd. 359]. 

Peg aie ve y. Richardson, 21 Mo, 

S.D.—Gibson v. Kitterman, 124 N. 
W. 740, 24 S.D. 530; Gibson v. Smith, 
124 N.W. 733, 24 S.D. 514. 

Utah.—Wall v. Kaighn, 144 P. 1100, 
1102, 45 Utah 244 [quot Cyc]. 

Va.—Flanagan v. Grimmet, 10 
Gratt. (51 Va.) 421. 

68. Hall v. Dowling, 18 Cal. 619; 
Cogel v. Raph, 24 Minn. 194; Jamison 
v. Galloway, (Mo.) 254 S.W. 101; Guf- 
fey v. O’Reiley, 88 Mo. 418, 57 Am.R. 
424; Wall v..Kaighn, 144 P. 1100, 1102, 
45 Utah 244 [quot Cyc]. 

[a] Recitals held sufficient.— 

224 


Welch vy. Haley, 112 N.E. 860, 
pee 261; Sibley v. Smith, 2 Mich. ° 


69. 
276. 
Me ee v. Kennedy, 36 Mich. 

5 


Minn.—Madland v. 24 
Minn. 372. 

Mo.—State v. Mantz, 62 Mo. 258. 

Ohio.—Woodward y. Sloan, 27 Ohio 
Sti. 502 

Utah.—Wall v. Kaighn, 144 P. 1100, 
1102, 45 Utah 244 [quot Cyc]. 

[a] Recitals held sufficient.—(1) 
To show that tax collector was au- 
thorized and was acting as agent of 
in making deed. Hanson 
v. Goldsmith, 150 P. 364, 170 Cal. 512. 
(2) Recital that V “‘was assessed as . 
owner of the real estate hereinafter 
described an assessment thereon in 
the sum of forty-one dollars for state, 
county, and city taxes, and whereas, 
said assessment was committed to me 
for collection.” Charland v. Trus- 
tees of Home for Aged Women, 91 N. 
ty eee 204 Mass. 563, 134 Am.S.R. 
696. 

70. Hereford v. O’Connor, 52 P. 
471, 5 Ariz. 258; Garner v. Wallace, 76 
N.W. 758, 118 Mich. 387; Wall v. 
Kaighn, 144 P. 1100, 1102, 45 Utah 244 
[quot Cyc]. 

71. Twombly v. Kimbrough, 24 
Ark. 459; Cogel v. Raph, 24 Minn. 194; 


La.—Reeves v. Towles, 10 La. 
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nary steps could not have been taken,"? it is void and 


inoperative for every purpose. 


[§ 1890] (b) Judgment or Order. 
a recital of the judgment or order of court, if any, 
under which the sale was made,** and where the re- 
citals show affirmatively that no judgment was ren- 
dered against the land, the deed is void."* 
the deed shows that the judgment was not obtained 
at the term specially designated by the law for that 
purpose, there should be a further recital excusing 


the delay.7* 
Variance. 


will be fatal to the deed.*® 


deed void.*® 


A material variance between the judg- 
ment as in fact entered and that recited in the deed 
On the other hand, it has 
been held that an immaterial variance, as in the name 
of the judgment defendant,’* will not render the 


TAXATION 


[§ 1891] (c) Writ or Execution. 


[§§ 1889-1893 


The deed must 


recite the writ or tax execution under which the offi- 


There must be 


Where | statute requires 


cer acted, where it is the practice to proceed under 
process of that kind,’® and a‘ material variance be- 
tween the deed and the tax fieri facias will be fatal.*° - 

[§ 1892] (d) Exhaustion of Personalty. 


If the 
that the owner’s available person- 


alty shall be exhausted before having recourse to his 
land, the tax deed must show that this was done.** 
[§ 1893] (e) Notice or Advertisement.*?” 


While 


there is authority to the contrary,*® the weight of 


authority, is to the effect that it is essential that the 
notice or advertisement of sale should be recited, and 
in such a manner as to show that it fully complied. 
with the statute,*4+ and a recital by way of conclusion 
has been held insufficient.°° 


Where the notice of sale 


is by posting or publication it has been held essential 


Wall v. Kaighn, 144 P. 1100, 1102, 45; W. 222, 90 Mo. 93, 


Utah 244 [quot Cyc]. 

72. Whitehead vy. Callahan, 99 P. 
57, 44 Colo. 396. 

73. Ala.—Southern R. Co. vy. Hall, 
41 So. 135, 145 Ala. 224. 

Ark.—McDermott v. Scully, 27 Ark. 

226. 
Cal.—Wetherbee v. Dunn, 32 Cal. 
106. 
Tll.—Eagan v. Connelly, 107 Ill. 
458: Gage v. Lightburn, 93 Ill. 248; 
Cottingham v. Springer, 88 Ill. 90; 
Brown v. Hogle, 36 Ill. 119. 

Mo.—Dameron y. Jamison, 45 S.W. 
258, 143 Mo. 483; Kinney v. Forsythe, 
9 S.W. 918, 96 Mo, 414; Jones v. Dris- 
kell, 7 S.W..111, 94 Mo. 190; Williams 
v. McLanahan, 67 Mo. 499. Where the 
recitals of a tax deed show affirma- 
tively that no judgment was rendered 
against the land, the deed is void. 
Guffey v. O’Reiley, 88 Mo. 418, 57 Am. 
R. 424. 

Tenn.—Hightower 
Sneed 312. 

Wis.—Call v. Dearborn, 21 Wis. 503. 

[a] Recital held sufficient.—Deed 
regular on its face, which recites a 
judgment against ‘‘Reynor’” instead 
of “Rynor,’’ then record holder, unless 
based on constructive service, conveys 
lands, and not merely the interest of 
@ person or persons therein. King v. 
eure Furnace Co., (Mo.App.) 190 S.W. 

{[b] Recital held  insufficient.— 
Deed showing that the judgment was 
rendered at a term other than the 
special term provided therefor, with- 
out showing existence of conditions 
on which Revenue L. § 184, authorizes 
this, is void. Newbrough y. Moore, 
(Mo.) 202 S.W. 547. 

74. Guffy v. O’Reiley, 88 Mo. 418, 
57 Am.R. 424. 

75. Seaman y. Hellman, 172 S.W. 
3, 262 Mo. 658; Kinney y. Forsythe, 
9 S.W. 918, 96 Mo. 414. 

76. Pitkin v. Yaw, 13 Ill. 251. 

77. ligo Furnace Co. -y. Coombs, 
239 S.W. 816, 292 Mo. 530. 

{a] Thus, in a proceeding to sell 
land for payment of taxes, where the 
order of publication and the judgment 
were correct in the spelling of defend- 
ant’s name, and the sheriff’s deed fully 
identified the judgment under which 
a tax sale was rade, and the judg- 
ment so identified was rendered 
against John Kost, a sale under the 
judgment implied that the special 
fieri facias ran against the land of the 
judgment defendants, and that the tax 
deed recited the name as “John Kast” 
did not render it void, as it must be 
presumed that the deed was otherwise 
good and properly identified the judg- 
ment. Sligo Furnace Co. y. Coombs, 
239 S.W. 816, 292 Mo. 530. 

78. Sligo Furnace Co. vy. Coombs, 


supra. 

79. Lawrence v. Zimpleman, 37 
Ark, 643; Bedgood v. McLain, 15 S.E. 
Duff v. Neilson, 2 S. 


v. Freedle, 5 


GHOR.89 Ga. 1935 


[a] Recital held sufficient.—The 
inclusion of the phrase “transferred 
to ———— of ———— county,” in a sher- 
iffs deed in describing the tax execu- 
tion to land sold for taxes, did not 
vitiate the sale or render the deed in- 
admissible, where it appeared from 
the entries on the execution that no 
transfer had been made, and no evi- 
dence was offered to the contrary. 
Cannon y. Gorham, 71 S.E. 142, 136 
Ga. 167, Ann.Cas,1912C 39. 

80. Thompson y. Tasker, 67 S.E. 
446, 134 Ga. 80. 

81. Jones v. McLain, 23 Ark. 429; 
Woolen v. Rockafeller, 81 Ind. 208; 
Ward v. Montgomery, 57 Ind. 276. 


82. Recital of notice of adjourn- 
ment of sale see infra § 1897. 
83. Flanagan vy. Grimmet, 10 


Gratt.-(51., Vas) 421. 

84. U.S.—Moore v. Brown, 11 How. 
414, 18 L.Ed. 751: ‘ 

Ky.—Jones v. Miracle, 21 S.W. 241, 
93 Ky. 639, 14 Ky.L. 639. Contra 
Hickman y. Skinner, 3 T.B.Mon. 210. 

La.—In re lLafferranderie, 37 So. 
990, 114 La. 6; Lambert v. Craig, 13 
So. 701, 45 La.Ann. 1109. But see 
Slattery v. Heilperin, 34 So. 139, 110 
La. 86 (omission of recital of notice 
does not destroy prima facie valid 
character of deed). 

Me.—Ladd v. Dickey, 24 A. 813, 84 


Be 190; Wiggin vy. Temple, 73 Me.: 
Mass.—Downey v. Lancy, 59 N.E. 
1015, 178 Mass. 465; Lunenburg v. 


ee Heywood Chair Co., 118 Mass. 


Mo.—Deal v. Lee, 235 S.W. 1053; 
Seaman vy. Hellman, 172 S.W. 3, 262 
Mo. 658; Brown y. Hartford, 73 S.W. 
140, 173 Mo. 183; Burden v. Taylor, 
27 S.W. 349, 124 \Mo. 12: Dow v. 
Chandler, 85 Mo. 245; Smith v. Funk, 
57 Mo. 239; Yankee v. Thompson, 51 
Mo. 234; Large y. Fisher, 49 Mo. 307; 
Abbott v. Doling, 49 Mo. 302; Spur- 
lock vy. Allen, 49 Mo. 178; Lagroue 
v. Rains, 48 Mo. 536. . 

Okl.—Cook vy. Vincent, 238 P. 471, 
111 Okl. 95. 

Tenn.—Blankenship y. French, (Ch. 
App.) 60 S.W. 512. 

[a] Recital held sufficient.—A 
statement in the advertisement for 
the sale of land for taxes that the 


sale will be for nonpayment of taxes,- 


while the statutory form provides 
that the sale will be for the dis- 
charge and payment of taxes, is suffi- 
cient, and a tax deed stating the terms 
of the notice is valid. Conners v. City 
of Lowell, 95 N.E. 412, 209 Mass. 111, 
Ann.Cas.1912B 627. 

[b] Recitals held insufficient.— 
(1) Deed made under Rev. St. (1855) 
c 135 art 5 §§ 33, 34, and reciting only 
that the register of lands himself had 
advertised the land for sale “accord- 
ing to law,” was void, as not only 
omitting specific recital of compli- 
ance with the statute, but also ignor- 
ing the important element of partic- 


ipation of the collector in posting the 
list, etc. Deal v. Lee, (Mo:) 235 S.W. 
1053. (2) Resale tax deed, showing 
on its face that four successive weeks, 
required by Comp. L. (1921) § 9744, 
for publication, did not run before 
sale, was void. Cook v. Vincent, 238 
P, 471, 111 Okl. 95.. (3) Under. Rev. 
L. ¢c 15 § 38 (now St. [1909] c 490 pt 
2 § 39), requiring that the published 
notice of tax sales shall contain an 
accurate description of the several 
lots of land to be sold, and § 41 (§ 
42), requiring a collector to sell the 
smallest undivided whole of the land 
which will satisfy the taxes and 
charges, etc., a tax deed which states 
that the notice of sale was for the 
sale of the smallest undivided part of 
the estate sufficient to discharge the 
lien, while the sale is of the whole, 
and not of any undivided part, is de- 
fective in the statement of a cause 
for a sale of the whole, and is invalid. 
Conners y. City of Lowell, 95 N.E. 
412, 209 Mass. 111, Ann.Cas.1912B 
2 


627. : 
[ec] In California (1) where, under 
Pol. Code § 3897, the mailing of the 
notice, if the post office address of 
the party to whom the land was last 
assessed is known, is a prerequisite to 
the authority of the tax collector to 
make the sale, the deed is required 
to recite either a mailing in compli- 
ance with the statute, or the existence 
of facts which make such mailing un- 
necessary. Rudell vy. Collins, 163 P. 
204, 174 Cal. 363; Strauss v. Canty, 
145 P. 1012, 169 Cal. 101; Knight v. 
Hall 152) =P 9522842 Cal-Appyy soo. 
Carroll v. Bostwick, 133 P. 509, 22 Cal. 
App. 147. (2) And a deed which 
shows a noncompliance with the re- 
quirement of mailing is void. Hen- 
derson y. Bostwick, 132 P. 473, 21 Cal. 
App. 797; Moyer v. Taylor, 132 P. 
473, 21 Cal.App. 797; Henderson v. 
Ward, 132° P. 470," 21° Cali.App. (520. 
(3) Deed merely reciting that the col- 
lector did mail a copy of said notice to 
the party to whom the land was last 
assessed is insufficient, under Pol. 
Code §§ 3897, 3898, requiring notice 
to be mailed to the party to whom the 
land was last assessed at his last 
known post office address. Davis v. 
Peck, 132 BP. 438, 165 Cal. 353. (4) 
A recital that publication of notice 
was for “three weeks” is sufficient to 
show a compliance with Pol. Code § 
3897, requiring publication for ‘three 
successive weeks.” Hanson vy. Gold- 
smith, 150° P. 364, 170 Cal: 512. (5) 
Under Pol. Code § 8765 it has been 
held that’a recital of publication of 
notice is not among those expressly 
required by law to appear in the deed. 
hae v. Ducasse, 52 P. 121, 119 Cal. 
85. Workman v. Moore, (Mo.) 177 
S.W. 862; Brown vy. Hartford, 73 S.W. 
140, 173 Mo. 183; Burden y. Taylor, 
27 S.W. 349, 124 Mo. 12; Moore v. 
Harris, 4 S.W. 439, 91 Mo. 616; Large 
v. Fisher, 49 Mo. 307; Spurlock v. Al- 


For later cases, developments and changes in the law see Annotations, same title and section number, 


— §§ 1893-1894] 


that the deed show that the posting or publication 
was in the proper place*® and that the period of pub- 
eomplianee with the statute.’7 
Where, owing to the use of an old form, the deed 
recites that the property was advertised to be sold 
at a court the location of which had been changed, 
the failure to change the form so as to show the 
change of location has been held not to affect the 


lication was in 


validity of the sale.8$ 


[§ 1894] (7) Sale*®°—(a) In General. The gen- 
eral rule is that a tax deed is required to show by 
distinct recitals that the land was in fact sold for 
the nonpayment of taxes,2° although there is au- 
thority that it is sufficient if this fact is plainly ap- 
The deed must also re- 
cite the cause of sale,®? by what officer the sale was 
made,®*® and to whom it was made.°* In some juris- 


parent from the context.®! 


len, 49 Mo. 178. 

[a] Recital held not objectionable. 
—A tax deed was not defective be- 
eause of the following narration: 
“. . . And having previously to 
the day of sale, hereinafter mentioned, 
given at least twenty days’ notice of 
the time and place of sale, and of 
the real estate to be sold, and where 
situated, as the law directs, by ad- 
vertisement in the Vindicator a news- 
paper published in my said county,” 
ete., as being conclusions instead of 
statements of facts. Skillman v. 
Clardy, 165 S.W. 1050, 256 Mo. 297. 

{b] In Oklahoma (1) the rule for- 
merly was that a recital of notice of 
resale in the form of a conclusion of 
law rendered the deed void on its face. 
Smith v. Bostaph, 229 P. 1039, 103 Okl. 
258: Going v. Green, 229 P. 521, 103 
Okl. 93: Adams v. Oxley, 229 P. 195, 
103 Okl. 23; Tibbetts v. Reynolds, 
223 P. 185, 101 OklI. 119; Adams v. 
Lockridge Grain Co., 229 P. 252, 100 
Okl. 215; McKinney’s Heirs, 224 P. 


692, 98 Okl. 144; Wilkinson v. Gib- 
bons, 224 P. 178, 98 Okl. 93; Adams v. 
Mottley, 223° P. 356, 97 Okl 230; 


Wright v. Colvin, 219 P. 919, 96 Ok. 
15; Pierce v. Barrett, 220 P. 652, 93 
Okl. 283. (2) The rule was changed, 
however, by the decision in Treese vy. 
Ferguson, 251 P. 91, 120 Okl. 235 [foll 
Wolfe v. Brooke, 271 P. 669, 133 Okl. 
128, and expressly overr Tibbetts v. 
Reynolds, 223 P. 185, 101 Okl. 119; 
Pierce v. Barrett, 220 P. 652, 93 Okl. 
283 and all other cases in the juris- 
diction in conflict with the decision]. 
(3) A later case overruled Tibbetts v. 
Reynolds, supra and Pierce y. Barrett, 
supra, in so far as concerned origina] 
tax deeds as distinguished from re- 
sale deeds. Cheney v. Cox, 256 P. 755, 
756, 125 Okl. 108 (‘these cases have to 
do with resale tax deeds. Whether 
said decisions be overruled may, with 
more propriety, be left to a case in- 
volving a resale tax deed. In so far 
as they conflict herewith, they are 
specifically overruled’’). : 

Effect of making tax deeds evidence 
See infra §§ 1955-1964. 

Sufficiency of recital by way of le- 
gal conclusion generally see supra § 
1884. 

86. Conners v. City of Lowell, 95 
N.E. 412, 209 Mass. 111, Ann.Cas.1912B 


627. 

[a] Illustration. — Deed headed 
“Commonwealth of Massachusetts,” 
and designating by name the newspa- 
pers in which the notices of sale were 
printed as the “Lowell Sun,’ “Low- 
ell Daily Telegram,” and “L’Etoile,” 
without any further assertion of place 
of publication than that it was in the 
county where the real estate is lo- 
cated, sufficiently shows_ that_ the 
“Lowell Sun” and “Lowell Daily Tele- 
gram” were published in the city of 
Lowell, within Rev. L. c 13 § 1 (now 
St. [1909] c 490 pt 2 § 1), but this is 
not true of the newspaper called 
“L’ Etoile,” because of the absence of 
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TAXATION 


statute. 


existing law. 


anything to indicate the place of its 
publication. Conners y. City of Low- 
ell, 95 N.E. 412, 209 Mass, 111, Ann. 
Cas.1912B 627. 

_{b] Recital held sufficient.—Re- 
cital in deed of the posting “in the 
city hall, a public place in the city of 
Lowell,” of the notice of sale, is not 
fatal to the deed, under Rev. L. c 13 
§ 40 (now St. [1909] c 490 pt 2 § 41), 
providing that the notice shall be 
posted in some convenient public 
Place. Conners v. City of Lowell, 95 
AS 412, 209 Mass. 111, Ann.Cas.1912B 


87. Sitton v. Hernsiadt, 233 P. 676, 
106 Okl. 140. 

{a} Thus a resale tax deed pursu- 
ant to Comp. St. (1921) §§ 9743-9746. 
which shows upon face thereof that 
notice preceding sale required by § 
9744 was published for less than four 
consecutive weeks, is void; ‘four con- 
secutive weeks” meaning twenty- 
eight days. Sitton v. Hernstadt, 233 
P. 676, 106 Okl. 140. 

88. Cavanah v. Ebert, 102 So. 84, 
157 La. 103. 

89. Cross references: 

Amount of land offered and sold see 

infra § 1900. 

Defects in deed affected by statute of 

limitations see infra §§ 2033-2035. 
Proceedings preliminary to sale see 

supra §§ 1889-1893. 

Sale of several parcels together see 

infra § 1913. 

90. Doland v. Mooney, 13 P. 71, 72 
Cal. 34; Hubbard v. Johnson, 9 Kan. 
632. Jamison y. Galloway, (Mo.) 254 
S.W. 101. 

[a] Thus a deed omitting the re- 
cital “being the amount of taxes, in- 
terest and costs assessed upon said 
tract,” ete. (Wagner St. c 118 art 1 
§ 217), following the description of 
the land and the amount of the judg- 
ment, containing no statement that 
execution was directed to the collec- 
tor, and not using the word ‘‘taxes” 
or the equivalent of any of the words 
omitted, was void on its face, being 
insufficient in substance as well as 
form. Jamison v. Galloway, (Mo.) 
254 S.W. 101. 

91. United Lumber Co. v. Pearce, 
82 S.E. 1030, 166 N.C. 588. See State 
Board of Education v. Remick, 76 S. 
E. 627, 629, 160 N.C. 562 [quot Cyc]. 

{a] &hus, where a deed described 
the land, recited the date of sale, that 
the same had not been redeemed, etc., 
it was not void on its face for failure 
to recite that the land was sold for 
taxes. United Lumber Co. v. Pearce, 
82. S.E. 1030, 166 N.C. 588. 


92. Conners v. City of Lowell, 95 
N.E. 412, 209 Mass. 111, Ann.Cas. 
1912B 627; Charland v. Trustees of 


Home for Aged Women, 91 N.E. 146, 
204 Mass. 563, 134 Am.S.R. 696; Pix- 
ley v. Pixley, 41 N.H. 648, 164 Mass. 
385; Reed vy. Crapo, (127, Mass. 39; 
Adams v. Mills, 126 Mass, 278. 

[a] Recitals held sufficient.—(1) 
Conners v. City of Lowell, 95 N.E. 
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dictions it has been held necessary to recite for what 
year’s taxes the sale was made,®® and a material vari- 
ance in this respect between the tax deed and the 
sworn list returned by the sheriff will render the 
deed void;®® but such recital has been held unneces- 
sary in the absence of express statutory require- 
ment,®? and a statute requiring such recital in the 
case of ordinary tax deeds is not applicable to a 
deed based on a compromise sale.°§ 
objectionable if it does not recite a procedure at the 
sale necessarily inconsistent with the requirement 
of the statute,®® but it is void on its face when it 
shows a sale of land in a manner not authorized by 
The fact that a tax deed makes reference 
to an act that has been repealed does not vitiate the 
deed,” if the sale in all respects complies with the 
Where the statute requires that the 


A deed is not 


412, 209 Mass. 111, Ann.Cas.1912B 
627. (2) The statement of a legal 
cause of sale in a tax ‘deed is not 
insufficient because it is not there 
Stated in terms that the assessors 
issued their warrant to collect the 
tax. Charland y. Trustees of Home 
for Aged Women, 91 N.E. 146, 204 
Mass. 563, 1384 Am.S.R. 696. 

Recitals of proceedings preliminary 
vo pane generally see supra §§ 1889- 

93. State Board of Education v. 
Remick, 76 S.E. 627, 629, 160 N.C. 562 
[quot Cyc]; Buchanan y. Reynolds, 
4 W.Va. 681. 

94. See supra § 1882. 

Sale to state or county see infra 
§§ 1895, 1896. 

95. Ark.—Spain v. 31 
Ark. 314. 

Cal.—Simmons v. McCarthy, 50 P. 
761, 118 Cal. 622. 

Tl.— Maxey v. Clabaugh, 6 Ill. 26. 

La.—Waddill v. Walton, 7 So. 737, 
42 La.Ann. 763. But see Boyle v. 
West, 31 So. 794, 107 La. 347 (holding 


Johnson, 


| that where the records show the year 


for which the property was sold, the 
deed is not invalidated by failure to 
recite such year). 

Miss.—Bower v. Chess, etc., Co., 35 
So. 444, 83 Miss. 218. 

W.Va.—Buchanan v. Reynolds, 4 W. 
Va. 681. 

[a] Recital held sufficient.—A deed 
is not void on its face which recites 
that the land was sold in September 
of a certain year for the taxes of 
that year, but other recitals show 
that the first date is a clerical error, 
and that the sale was made for taxes 
of the preceding year. Downer vy. 
Schmidt, 117 P. 1013, 85 Kan. 513. 

96. Burlew v. Quarrier, 16 W.Va. 


108. 

97. Utica Bank v. Mersereau, 3 
Barb.Ch. (N.Y.) 528, 49 Am.D. 189; 
Marshall v. Benson, 4 N.W. 385, 762, 
48 Wis. 558. 

9s. Gibson v. Freeland, 94 P. 782, 
77 Kan. 450. 

99. Hayes v. Ducasse, 52 P. 121, 
119 Cal. 682, 

1. French v. Edwards, 13 Wall. (U. 
S.) 506, 20 L.Ed. 702; Bryant v. Mil- 
ler, 109 P. 959, 48 Colo. 192; Brett 
v..St. Paul Trust Co., 193 N.W. 317, 
49 N.D. 653; Murphy v. Wilson, 163 
N.W. 820, 87 N.D. 300, Ann.Cas.1918E 
1101; Murphy v. Missouri & Kansas 
Land & Loan Co., 149 N.W. 957, 28 
N.D. 519; Batelle v. Knight, 120 N.W. 
1102, 23 S.D. 161, 20 Ann.Cas. 456; 
King v. Lane, 110 N.W. 37, 21 S.D. 
101. 

2. Sims v. Walshe, 21 So. 861, 49 
La.Ann. 781; In re Morse, 179 N.Y.S. 
295, 189 App.Div. 803 [rearg den 179 
N.Y.S. 937, 190 App.Div. 295]. 

3. Sims v. Walshe, 21 So. 861, 49 
La.Ann. 781; Kelly v. Austin, 116 N. 
WSi0t2ss tea App. Dives 622. 

[a] Recital of wrong statute.—A 
statement that a tax sale was pursu- 
ant to a particular statute, which had 
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deed set forth all the cireumstances appearing in the 
clerk’s office with relation to the sale this require- 


ment must be complied with.* 
Public or private sale. 


the deed void on its face.’ 
Sale to best bidder. 


in fact been repealed by the general 
tax law, will not vitiate the deed 
so long as the sale complied with the 
general tax-law. Kelly v. Austin, 116 
N.Y.S. 728, 132 App.Div. 522. : 

4 Roller v. Armentrout, 86 S.E. 
906, 118 Va. 173 [error dism 88 S.Ct. 
221, 245 U.S. 642, 62 L.Ed. 527 mem]; 
Coles’ Heirs v. Jamerson, 71 S.E. 618, 
112 Va. 311, 50 L.R.A.N.S. 407. 

[a] Thus, (1) under Code (1904) 
§§ 642, 645, 662, respectively requir- 
ing that the treasurer report the sales 
to court, that such reports be confirm- 
ed, and that reports be made when 
real estate is bought in the name of 
‘the auditor, and § 655, requiring a tax 
deed to set out al! the circumstances 
appearing in the clerk’s office with re- 
lation to the deed, the treasurer’s re- 
port of sale and the order of court 
confirming the sale are circumstances 
appearing in the clerk’s office with re- 
lation to the sale. Coles’ Heirs v. 
Jamerson, 71 S.E. 618, 112 Va. 311, 50 
L.R.A.N.S. 407. (2) A deed failing to 
set forth the circumstances with re- 
lation to the sale as to a report of 
the sale or confirmation by the court 
is fatally defective under Code (1904) 
§ 655. Roller v. Armentrout, 86 S.E. 
906, 118 Va. 173 [error dism 38 S.Ct. 
221, 245 U.S. 642, 62 L.Hd. 527 mem]. 

5. McCoy v. Michew, 7 Watts & §. 
(Pa.) 386. 

' 6 See infra § 1961. 

7, Davis v. Harrington, 10 P. 532, 
35 Kan. 196. 

{a] Thus, where the tax deed fol- 
lows the statutory form and recites 
that the land was sold by the county 
treasurer at a sale begun and public- 
ly held “at the county seat of said 
county,” and does not state that the 
land was sold “at public auction at 
his office,” put the sale was in fact 
‘at public auction at the treasurer’s 
Office, the tax deed, unless void for 
some other reason, is sufficient. Da- 
a vy. Harrington, 10 P. 532, 35 Kan. 
“196. 

8. Sherlock vy. Gillis, 187 N.W. 812, 
108 Neb. 72; Opp v. Smith, 166 N.W: 
265, 169 N.W. 716, 102 Neb. 152; Lud- 
den v. Hansen, 22 N.W. 766, 17 Neb. 
354. 

9. Lecompte v. Smith, 108 P. 810, 
82 Kan. 543. 

10. See supra § 1605. 

11. Lecompte v. Smith, 108 P. 810, 
82 Kan. 543. 

12. Grinstead v. Cooper, 95 P. 401, 
77 Kan. 778; Penrose v. Cooper, 81 
PP 0430,+84 ' Pe 115," 74 Kan. .720.' See 
Jackson vy. McCarron, 95 P. 402, 77 
Kan. 776 (deed which had been on 
record less than five years, and which 
recites that the land was bid off by 
the county treasurer, but not showing 
for whom he bid it off, was held in- 
valid). 

Parties to tax sale generally see su- 
pra § 1561. 

13. Colo.—Kit Carson Land Co. y. 
Gordon, 121 P. 1024, 52 Colo.,. 436; 
Bryant vy. Miller, 109 P. 959, 48 Colo. 
192; Empire Ranch & Cattle Co. v. 


It has been held not nec- 
essary to recite whether the land was sold at public 
or private sale’ where there is a prima facie pre- 
sumption that the property was sold according to 
law,® or where the deed follows the form given by 
a statute which does not require such recital;’ but 
where the statute requires a tax deed issued on a pri- 
vate sale to contain the recital that the land had been 
previously offered at publie sale and not sold for 
want of bidders, the absence of such recital renders 


Where it may be necessary 
to recite that the purchaser was the best bidder at 


TAXATION 


oie. & 


es 


7 [§§ 1894-1895, 


the tax sale,® and where the highest bid that can be | 
received is the entire amount of taxes, including in- 


terest, penalties, and costs,1° a deed reciting that the 


General. 


Howell, 129 P. 245, 28 Colo.App. 265; 
KHmpire Ranch & Cattle Co. v. Smith, 
127 P. 449, 23 Colo.App. 53; Vander- 
pun v. Pelton, 123 P. 960, 22 Colo.App. 
ot. 

Kan.—Howard v. Hulbert, 62 P. 545, 
10 Kan.App. 314. 

Me.—Green y. Alden, 42 A. 358, 92 
Me. 177. 

Mont.—Rush y. Lewis, etc., County, 
93 P. 948, 36 Mont. 566 [aff 95 P. 836, 
87 Mont. 240]. 

Okl.— Hill v. Turnverein Germania 
of Oklahoma City, 187 P. 920, 77 Okl. 
242; Kramer v. Smith, 100 P. 532, 23 
Okl. 881; Wade v. Crouch, 78 P. 91, 
14 Okl. 593; Hanenkratt v. Hamil, 61 
P1050; 10" ORL F219: 

S.D.—Thompson y. Roberts, 92 N. 
Ws, 1079, 316..S.D-) 403) Reckitt iv. 
Knight, 92 N.W. 1077, 16 S.D. 395. 

Utah.—Wall v. Kaighn, 144 P. 1100, 
1102, 45 Utah 244 [quot Cyc]. 

[a] Recitals held sufficient.—(1) 
Deed of record more than five years 
before suit attacking it is not void 
because it substitutes the words ‘no 
person bid” for the words ‘“‘said prop- 
erty could not be sold” in stating the 
necessity for a sale to the county. 
Baughman v, Harvey, 93 P. 146, 76 
Kan. 767. (2) Deed to the governor 
for swamp lands previously granted 
to an individual, reciting that no per- 
son listed the land or offered to pay 
the taxes, and that the land was le- 
gally advertised and sold after fair 
offer, and, no offer to pay the taxes 
being made, the land was struck off 
to the governor, was valid. State 
Board of Education y. Remick, 76 S. 
EK. 627, 160 N.C. 562. 

[b] In Colorado (1) a tax deed is 
void which shows that the land was 
sold to the county on the first day 
that it was offered for sale. Dussart 
v. M. Abdo Mercantile Co., 140 P. 
806, 57 Colo. 423; Lambert v. Scott, 
127 P. 142, 53 Colo. 357; Carnahan vy. 
Hughes, 125 P. 116, 53 Colo. 318; Lam- 
bert v. Murray, 120 P. 415, 52 Colo. 
156; Empire Ranch & Cattle Co. v. 
Weldon, 141 P. 138, 26 Colo.App. 111; 
Emerson y. Valdez, 135 P. 187, 24 
Colo.App. 458; Empire Ranch & Cat- 
tle Co. v. Howell, 133 P. 1124 (first 
case), 24 Colo.App. 416; Foster v. 
Gray, 133 P. 146, 24 Colo.App. 247; 
Stephens-Wilmot Inv. Co. v. Howell, 
128 BP. 476, 23 Colo.App. 396; Em- 
pire Ranch & Cattle Co. v. Neikirk, 
128 P. 468, 23 Colo.App. 392; Upham 
v. Weisshaar, 128 P. 1129, 23 Colo. 
App. 277; Church y. Nielsen, 128 P. 
880, 28 Colo.App. 211; Empire Ranch 
& Cattle Co. v. Saul, 127 P. 123, 22 
Colo.App. 605; Empire Ranch & Cat- 
tle Co. v. Howell, 126 P. 1096, 22 Colo. 
App. 584 [rev 152 P. 1177, 60 Colo. 
192]; Vandermeulen vy. Burwell, 125 
P. 131, 22 Colo.App. 486; Empire 
Ranch & Cattle Co. v. Howell, 125 P. 
592, 22 Colo.App. 389 [rev 152 P. LUTS: 
60 Colo, 188]; 
P. 135, 21 Colo.App. 168; “Little xv; 
Hull, 121 Ps 137, 21 Colo.App. 208; Fos- 
ter v. Clark, 121: P. 130, 21 Colo.App. 


Little v. Wilson, 121° 


purchaser bid the entire amount of taxes, interest, 
penalties, and costs for the land and that no one of- || 
fered to take a less quantity of land for the amount || 
of the bid sufficiently shows that the purchaser was 
the best bidder. 

[§ 1895] (b) Sale to State or County—aa. In 
Where the tax deed recites that the prop- | 
erty was bid off by the county treasurer, but fails 
to state for whom it was bid off, this defect has been 
held to invalidate the deed.*? 
show the existence of the conditions under which the ||| 
state or county could become a purchaser?® and not ||}, 
make it appear as a competitive bidder,'* although ||| 


The deed must also | 


192; Black vy. Howell, 121 P. 137, 21 || 
Colo.App. 1738. (2) Deed failing to 
show that the property was offered 
and reoffered by the treasurer before | 
it was stricken off to the county, was 
void on its face. Buckland v. Fied- 
ler, 140 P. 472, 25 Colo.App. 565; Van- 
derpan v. Pelton, 123 P. 960, 22 Colo, 
App. 357. (38) Recital in a correction 
deed that the treasurer passed the 
property from “time to time” until 
the last day of the sale, when it was 


struck off to the county, was _ insuffi- || 


cient, as it failed to show that the 
first and the last day of the sale were 
not one and the same day. Empire 
Ranch & Cattle Co. v. Howell, 129 P. 
245, 28 Colo.App. 265. (4) Deed has 
been held to be void on its face for 
failing to show that the land was of- 
fered for sale on the day immediately | 
preceding the sale to the county. 
Poage v. E. H. Rollins & Sons, 135 P. 
990, 24 Colo.App. 537. (5) Deed which 
shows the property to have been bid 
in by the county must specifically re- 
cite the day on which the county pur- 
chased the property, and also recite 
the prior dates on which it was ex- 
posed for sale, and, if it does not con- 


tain these recitals, it is void on its |} 


face, and conveys no title. Jones v. | 
Empire Ranch & Cattle Co., 138 P. |} 
62, 25 Colo.App. 382. (6) Recital in 
a deed that a county treasurer, on 
October 15, at an adjourned sale be- || 
gun On October 14, exposed the land | 
to public sale in conformity with the 
statute, and that no bids were of- 
fered, and the property was struck off 
to the county, shows prima facie that 
the property was offered on the first 
day of sale, and the deed is valid. 
Imperial Securities Co. v. Morris, 141 
P. 1160, 57 Colo. 194. (7) Recital in 
a deed that the county treasurer ‘fon 
the 23d day of December, at an ad- 
journed sale, the sale begun and pub- 
licly held on the 21st day of Decem- 
ber,” sold the property, does not show 
that the property was bid in by the 
county on the first day it was offered’ 
for sale, and therefore it is not void 
on its face, Henrie v. Greenlees, 208 
P. 468, 71 Colo, 528. (8) Deed recit- 
ing that the first day of the sale was 
on Dec. 8, 1900 and was continued 
over Sunday until December 10, when 
sale was made, recites all necessary | 
steps to a valid deed. Shaw v. Pio- | 
neer State Bank, 256 P. 636, 81 Colo. 
528. (9) Although a deed which 
shows that the sale for delinquent 
taxes was made to the county on the 
first day of sale is void on its face, 
yet a deed showing a sale to the coun- 
ty on the second day cannot be de- 
clared void on its face on the theory 
that the property was not offered for 
sale on the first day. Imperial Se- 
curities Co, v. Morris, supra. 

14. Kan.—Larkin v.. Wilson, 28 
ate 513; Babbitt y. Johnson, 15 Kan. 


Mont.—Rush y. Lewis, ete., County, 
93 P. 943, 36 Mont. 566 Laff 95 P. 836, 
37 Mont. 240]. 


.  . ‘Wor later cawen, developments and clause in ina idm dal ana eee 
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~ amere clerical error making it appear that the county 


was a competitive bidder will not invalidate the 


»-deed.15 


Best bidder. A statute requiring the tax deed to 

recite that the purchaser was the “best bidder” has 
been held to have no application where a county is 
the purchaser. 
_ [§ 1896] bb. Resale Deed from State. Where, as 
in some jurisdictions, the statute requires a deed 
from the state to land sold to it for taxes, to set 
forth only the circumstances with relation to that 
sale, it has been held that the omission of the cir- 
eumstances relating to the original tax sale does 
not affect the validity of the deed,17 and in some ju- 
risdictions it is held that the presumptive evidence 
statute!® eliminates the necessity of recitals rela- 
tive to the original sale of the lands.19 When the 
sale is by the county auditor under instructions from 
the state auditor it has been held necessary that the 
deed show a compliance with such instructions in 
making the sale.?° 

[§ 1897] (c) Time of Sale. It has been held es- 
sential that the deed should show on what day the 


sale was made,?! and such requirement is not met 


by a showing that it was made on one or the other 
of two designated days without indicating which.?? 
A deed which recites that the sale was at a time at 
which it could not legally be held is void on its face.?% 
It is not necessary, however, that a deed in statutory 
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form should recite every day on which the land was 
exposed for sale.2* A deed showing that the sale 
was made upon the first day and not upon the first 
Monday of a certain month as required by statute 
has been held not to show an actual violation of 
law.*® Where the notice of sale specifies the time 
of sale as a certain day of the month at a certain 
hour, a recital in the tax deed which does not men- 
tion the hour of the day when the sale was made 
is insufficient.2® In some jurisdictions where a deed 
shows a sale on a date later than that required by 
statute,** without showing an'order of court ap- 
pointing such day as the day of sale?® and that such 
order was authorized by law,?® or without showing 
any cause for the delay,®° the deed is void on its 
face. In other jurisdictions if the deed recites a 
sale at a time when a sale might lawfully have taken 
place, the fact that the date is subsequent to that 
on which the sale was required to begin does not ren- 
der the deed void,*! and it is not necessary specifi- 
cally to recite an excuse for the delay?? or that the 
sale was continued from day to day until the date of 
the sale.*8 It appears thatif the land was really sold 
on the legally appointed day, the purchaser’s title 
will not be avoided by the fact that the deed recites 
a sale on a different day,®* or by a clerical error in 
the recital,®> such as a lack of correspondence be- 
tween the stated day of the week and the day of the 
month.*® Where the statute forbids the resale on 


Okl.—Kramer v. Smith, 100 P. 532, 
23 Okl. 381; Jones v. Carnes, 87 P. 
652, 17 Okl. 470; Wade v. Crouch, 78 
P. 91, 14 Okl. 593; Hanenkratt v. 
Hamil, 61 P. 1050, 10 Okl. 219. 

S.D.—Plowman v. Morden, 146 N.W. 
914, 33 S.D. 598; Joy v. Midland State 
Bank. 128 N.W. 147, 26 S.D. 244 [mod 
133 N.W. 276, 28 S.D. 2621: Thomp- 
son v. Roberts, 92 N.W. 1079, 16 S.D. 
403: Reckitt v. Knight, 92 N.W. 1077, 
16.S.D.. 395. 

Utah.—Fisher v. Davis, 291 P. 493; 
Thompson v. Taylor, 211 P. 696, 61 
Utah 164; Lawrence v. Murphy, 147 
P. 903, 45 Utah 572; Wall v. Kaighn, 
144 P. 1100, 45 Utah 244. 

fa] Thus, under Rev. St. (1898) § 
2629, making a tax deed prima facie 
evidence of facts recited, a deed, re- 
citing that the property was Offered 
to the highest bidder and sold to the 
county for a sum which was the high- 
est and best bid, shows the county to 
have been a competitive bidder con- 
trary to § 2623, and the deed is void. 
aes yv. Kaighn, 144 P. 1100, 45 Utah 

44, 

[b] Statement of conclusion con- 
tradicted by recitals.—Where a stat- 
ute prohibits a county from becoming 
a competitive bidder at a tax sale, a 
statement in a deed conveying land 
sola for taxes to a county that the 
land was offered for sale “in accord- 
ance with law,’ being merely the 
statement of a conclusion of law, can 
impart no validity to a deed, in the 
face of plain recitals therein to the 
effect that the property was sold at 
public auction, at which the county 
was a bidder. Rush v. Lewis, etc., 
County, 95 P. 836, 37 Mont. 240 [aff 
93 P. 943, 36 Mont. 566]. Recital 
by way of conclusion of law generally 
see supra § 1884. ; 

15. Schroeder v. Griggs, 102 P. 469, 
80 Kan. 357. 

16. Ohlwine v. Bushnell, 143 N.W. 
362, 32 S.D. 426. 

17. Lacks v. Latham, 82 S.E. 75, 
116 Va. 424. 

18. See infra § 1952. 

19. San Luis Obispo County Bank 
v. Jack, 83 P. 705, 148 Cal. 437, 113 
Am.S.R. 285; Cox v. Fowler, 283 P. 
995, 141 Okl. 110; Hatchett vy. Going, 
246 PB. 1100, 121 Okl. 25. 

20. West v. St. Paul, etc, R. Co., 


41 N.W. 1031, 40 Minn. 189; Bonham 
Se Weymouth, 38 N.W. 805, 39 Minn. 


[a] Tax deed void on its face 
where its recitals showed that at a 
tax sale the land was bid in by the 
county, and that the interest of the 
county in the land was less than the 
cost of redemption, and less than the 
officers were authorized to accept. 
eee v. Lowell, 56 P. 18, 60 Kan. 


21. Bryant vy. Miller, 109 P. 959, 48 
Colo. 192; Robbins v. Frazier, 87 P. 
1136, 74 Kan. 697; Haynes v. Heller, 
12 Kan. 381; Thompson y. Lawrence, 
2 Baxt. (Tenn.) 415. 

22. Bryant v. Miller, 109 P. 959, 48 
Colo. 192; Robbins v. Frazier, 87 P. 
1136, 74 Kan. 697. 

[a] Thus, under Sess. L. (1902) ¢ 
3 § 181, prescribing a form for tax 
deeds, requiring the setting forth of 
the date on which the land is exposed 
for sale, where the law requires the 
land to be offered on more than one 
date, compliance with such require- 
ment must affirmatively appear on the 
face of the deed, and where a deed 
shows an offering on a certain date, 
an offering on an additional date may 
not be presumed. Bryant v. Miller, 
109 P. 959, 48 Colo. 192. 

23. Mason v. Crowder, 85 Mo. 526; 
Cooke v. Pennington, 15 S.C. 185; 
Salmer v. Lathrop, 72 N.W. 570, 10 S. 


D. 216: Conrad v. Darden, 4 Yerg. 
(Tenn.) 307. 
24. Imperial Securities Co. v. Mor- 


ris, 141 P. 1160, 57 Colo. 194. 

25. Pleasants v. Scott, 21 Ark. 370, 
76 Am.D. 403. 

26. Ladd v. Dickey, 24 A. 813, 84 
Me. 190. 

27. Kingore v. Wallace, 276 P. 332, 
85 Colo. 381; Howe v. Bennett, 253 P. 
29, 81 Colo. 20; Chase v. Bogardus, 
243 RP. 546, 78 Colo. 5738; Hamer v. 
Glenn Inv. Co., 226 P. 299, 75 Colo. 
423. . 

28. 
226; 
242. 

29. 


McDermott v. Scully, 27 Ark. 
Hogins vy. Brashears, 13 Ark. 


Spain v. Johnson, 31 Ark. 314. 

30. Kingore v. Wallace, 276 PB. 332, 
85 Colo. 381; Howe v. Bennett, 253 P 
29, 81 Colo. 20; Chase v. Bogardus, 
243 PRP. 546, 78 Colo. 573; Hamer v. 
Glenn Inv. Co., 226 P. 299, 75 Colo. 


423. 

31. Iowa.—Easton v. Savery, 44 
Iowa 654; Love v. Welch, 33 Iowa 
192; Bldridge v. Kuehl, 27 Iowa 160. 

Kan.—Clarke v. Tilden, 84 P. 139, 72 
Kan. 574; Stafford v. Lauver, 31 P. 
302, 49 Kan. 690. 

Mich.—Lacey v. Davis, 4 Mich, 140, 
66 Am.D. 524. 

Miss.—Standard Drug Co. y. Pierce, 
71_ So. 577, 111 Miss. 354. 

Mo.-—Hill y. Atterbury, 88 Mo. 114. 

Effect of statutes making tax deeds 
evidence see infra §§ 1955-1964. 

32. Clarke vy. Tilden, 84 P. 139, 72 
Kan. 574; Stafford v. Lauver, 31 P. 
302, 49 Kan. 690; Lacey v. Davis, 4 
Mich. 140, 66 Am.D. 524; Roth v. Gab- 
bert, 27 S.W. 528, 123 Mo. 21; Hill v. 
Atterbury, 88 Mo. 114. 

33. Standard Drug Co. v. Pierce, 71 
So. 577, 111 Miss. 354; Wilson y. Levy, 
282 P. 679, 140 Okl. 74. See Coles’ 
Heirs v. Jamerson, 71 S.E. 618, 112 Va. 
311, 50 L.R.A.N.S. 407 (a tax deed, 
which recited that the land was sold 
by the county treasurer, a public offi- 
cer, after due advertisement, as re- 
quired by law, is valid, although not 
reciting the fact of the adjournment 
of the sale). But see Seals v. Per- 
kins, 51 So. 806, 52 So. 584, 96 Miss. 
704 (holding that a tax deed, showing 
on its face a sale on April 15, pursu- 
ant to a statute requiring the sale to 
be made on April 8, should show the 
sale was pursuant to a sale begun 
April 8, and continued or adjourned 
from day to day till April 15, as re- 
quired by law). 


34. Hurlburt v. Dyer, 36 Iowa 474; 
McLemore v. Anderson, 43 So, 878, 
47 So. 801, 92 Miss. 42; Brigins v. 


Chandler, 60 Miss. 862. 

35. Harris v. Curran, 4 P. 1044, 32 
Kan. 580; Shell v. Duncan, 10 S.E. 
330, 31 S.C. 547, 5 L.R.A. 821. 

[a] That date named in tax deed 
is out of harmony with other recitals 
does not justify the assumption that 
it is a clerical error, at least unless 
the date is an impossible one, or is 
in direct and irreconcilable conflict 
with some other recital referring to 
the same matter. Price v. Barnhill, 
98 P. 774,79 Kan. 93. 

36. Harris vy. Curran, 4 P. 1044, 32 
Kan. 580; Shell v. Duncan, 10 S.E. 
330,.31_S.C. 547, 5 L.R.A, 821. 
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the same day that land is forfeited to the county for 
want of bidders a tax deed reciting that the land was 
so sold is void on its face.37 

Adjourned sale. Where the deed recites that the 
sale was at an adjourned sale it has been held that 
it must further recite that notice of the adjournment 
was properly given?§ and that the adjournment was 
not for a period exceeding that prescribed by stat- 
ute.?9 

[§ 1898] (d) Place of Sale. Where the statute 
requires a tax deed to contain a recital of the place 
where the same was held, the omission of such -re- 
cital,*° or a recital showing it to have been held at 
a place other than that designated by statute will 
invalidate the deed.4! A recital in substantial com- 
pliance with the statute has been held sufficient ;*? 
and the deed will not be invalidated by a elerical 
error in omitting the name of the county.*® 

[§ 1899] (e) Residence of Grantee. In the ab- 
sence of express statutory requirement, a failure to 
state the address or residence of the grantee does 
not render the deed void,** and the rule is applicable 
whether the deed is issued on a compromise act or 
under the general law.*5 
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{§ 1900] (f) Amount and Value of Land Sold. If 
a tax deed shows that several lots or parcels of lamd 
were sold together, and that they were separate and 
distinct lots which could not lawfully be sold en 
masse,?® or, as in some jurisdictions, where the stat- 
ute permits a number of lots or tracts of land, sold 
for taxes to the same individual, to be included in 
one deed,*? if the deed does not show affirmatively 
that the different tracts were sold separately*® it 
is void on its face; but the mere fact that the deed 
comprises several distinet lots or parcels of land 
raises no presumption that they were sold in this 
manner,?*® and it will not be held void if it can be 
made out from the recitals of the deed either that 
the lots were in fact sold separately®® or that the 
circumstances of the particular case rendered it law- 
ful to mass them together for the purpose of the 
sale.*1 Still, if several parcels were in fact sold 
separately according to law, the purchaser is entitled 
to a deed reciting the rea] facts of the sale, that all 
may appear to have been done legally.2 Where the 
statute requires that the officer shall sell the least 
quantity of land which any bidder will take for the 
amount of the taxes,5% it has been held in some 


87. Mason v. Crowder, 85 Mo. 526.)son, 31 Ark. 314; Pack v. Crawford, {and alleys, rendering the lots noncon- 
38. Meriwether v. Overly, 129 S.W.|29 Ark. 489; Pettus v. Wallace, 29|tiguous. Windeman y. Pinson, 171 P. 
1, 228 Mo. 218. Ark. 476. 271, 54 Mont. 466. : 


Recital of notice or advertisement 


of sale generally see supra § 1893. 116, 538 Colo. 318; 


Colo.—Carnahan v. Huges, 
Hughes v. Webster, 


125 P. Statute of limitations as curing ir- 


regularities see infra §§ 2033-2035. 


39. Gregg v. Jesberg, 20 S.W. 652,} 122 P. 789, 52 Colo. 475; Clark v. Huff, Sale in parcels generally see supra 
113 Mo. 34°" 112 P. 542, 49 Colo. 197; Whitehead|s i614, > = vs a 

40. Baldwin v; Merriam, 20 N.W.|v. Callahan, 99 P. 57, 44 Colo. 396; 47. See statutory provisions. ‘ 
250, 16 Neb. 199; Shelley v. Towle,| Empire Ranch & Cattle Co. v. Brown- 48. Sires v. Parriott, 233 P. 748, 
20 N.W. 251, 16 Neb. 194; Thompson] son, 142 P. 421, 26 Colo.App. 228: 


v. Merriam, 20 N.W. 24, 15 Neb. 498; 
Towle v. Holt, 15 N.W. 203, 14 Neb. 
221; McGavock v. Pollack, 14 N.W. 
659, 18 Neb. 535; Howard v. Lamas- 
ter, 10 N.W. 497, 11 Neb. 582; Haller 
v. Blaco, 4 N.W. 362, 10 Neb. 36. 

41. Crisman v. Johnson, 47 P. 296, 
23 Colo. 264, 58 Am.S.R. 224. 

42. Hoge v. Magnes, 85 F. 355, 29 
C.C.A. 564; Skinner v. Williams, 85 
Mo. 489; Washburn Land Co. v. Chi- 
eago, ete, R. Co., 102 N.W. 546, 124 
Wis. 305. 

[a] Thus a recital that the sale 
was made at the county treasurer's 
office, while the statute requires the 
sale to be made at the county clerk’s 
office, will not invalidate the deed 
in the absence of evidence that the 
two places were not substantially the 
same. Hoge v. Magnes, 85 I. 355, 29 
C.C.A. 5644. 

43. Huey v. Van Wie, 23 Wis. 613. 

44, Nichols v. Trueman, 101 P. 633, 
80 Kan. 89; Stevenson v. Carson, 94 
P. 796, 77 Kan. 444; Lincoln Mortgage, 
€tes, suv.) Davis,.92.P..70%,-76, Kan: 
639; Havel v. Decatur County Ab- 
stract Co., 91 P. 790, 76 Kan. 236. 

[a] Reason for rule.—‘'The resi- 
dence of the purchaser has no relation 
to the tax proceedings—does not af- 
fect them in any way.” Havel v. De- 
ecatur County Abstract Co., 91 P. 799, 
792, 76 Kan. 336. 

[b] Such requirement is not im- 
plied from the fact that in the statu- 
tory form blanks are left after the 
names of the purchaser and his as- 
signee in which to insert the coun- 
ties of their residence. Uavel v. De- 
catur County Abstract Co., 91 P. 790, 
76 Kan. 336. 

45. Nichols v. Trueman, 101 P. 633, 
80 Kan. 89; Lincoln Mortg., ete., Co. 
v. Davis, 92 P. 707, 76 Kan. 639. 

46. Ark.—Campbell v. Sanders, 210 
S.W. 934, 138 Ark. 94; Chatfield v. 
Iowa, etc., Land Co., 114 S.W. 473, 88 
Ark. 395; Harris v. Brady, 112 S.w. 
974, 87 Ark. 428; La Cotts v. Querter- 
mous, 103 S.W. 182, 83 Ark. 174; 
Cocks v. Simmons, 17 S.W. 594, 55 
Ark..104, 29 Am.S.R. 28; Montgomery 
v. Birge, 31 Ark. 491; Spain v. John- 


Empire Ranch & Cattle Co. v. McPher- 
in, 142 P. 419, 26 Colo.App, 225; John- 
son v. Gibson, 133 P. 1052, 24 Colo. 
App. 392; Foster vy. Gray, 133 P. 146, 
24 Colo.App. 247; Callahan v. Rein- 
hardt, 132 P. 387, 24 Colo.App. 199; 
Norris v. Kelsey, 130 P, 1088, 23 Colo. 
App. 555; Empire Ranch & Cattle Co. 
v. Gibson, 1380 P. 615, 23 Colo.App. 
476; Empire Ranch & Cattle Co. v. 
Coleman, 129 P. 522, 23 Colo.Apn. 351; 
Empire Ranch & Cattle Co. v. Howell, 
129 P. 521, 23 Colo.App. 348; Empire 
Ranch & Cattle Co. v. Gibson, 129 P. 
520, 23 Colo.App. 344; Fleming v. 
Howell, 125 P. 551, 22 Colo.App. 382: 
Vanderpan v. Pelton, 123 P. 960, 22 
Colo.App. 357; Kit Carson Land Co. 
v. Rosenberry, 122 P. 72, 21 Colo.App. 
439; Inman v. White, 122 P. 65, 21 
Colo.App. 427; Foster v. Clark, 121 
P. 130, 21 Colo.App. 192. 
Iowa.—Hintrager v. McElhinny, 82 
N.W. 1008, 83 N.W. 1063, 112 lowa 325; 
Hurlburt v. Dyer, 36 lowa 474; Ware 
v. Thompson, 29 Iowa 65; Ackley v. 
Sexton, 24 Iowa 320; Harper v. Sex- 
ton, 22 Iowa 442; Ferguson v. Heath, 
ahae Ne 438; Byam v. Cook, 21 lowa 


Kan.—Hetzer v. Koogler, 123 P. 876, 
87 Kan. 37; Smith v. United States 
Sugar & Land Co., 108 P. 860, 82 Kan. 
539; Worden v. Cole, 86 P. 464, 74 
Kan. 226; Wvyer v. La Rocque, 33 P. 
547, 51 Kan. 710; Cartwright v. Mc- 
Fadden, 24 Kan. 662; Hall v. Dodge, 
18 Kan. 277. x 

Mass.—Barnes v. Boardman, 21 N. 
E. 308, 149 Mass. 106, 3 L.R.A. 785. 

Mo.—Allen vy. Buckley, 7 S.W. 10, 
94 Mo. 158. 

Mont.—Lindeman v. Pinson, 171 P. 
271, 54 Mont. 466; Horsky v. McKen- 
nan, 162 P. 876, 53 Mont. 50; North 
Real Hstate, L. & T. Co. v. Billings 
L. & T:.Co., 93 P. 40; 36) Mont. 356: 

Wis.—Tucker v. Whittlesey, 41 N. 
W. 535, 42 N.W. 101, 74 Wis. 74. 

[a] Thus a deed indicating that 
about two hundred forty-seven lots 
Situated in twenty-one different blocks 
were sold en masse is void upon its 
face, since the court knows the differ- 
ent blocks were separated by streets 


106 Okl. 244; Cochran v. Sullivan, 220 
P. 870, 94 Ok). 23; Turman v. Ingram, 
202 P. 993, 83 Okl. 198; Eldridge v. 
Robertson, 92 P. 156, 19 Okl. 165; 
aan v. Merkle, 52 P. 929, 6 OkL 
( . 


Recital as to amount for which each 


tract sold see infra § 1904. 
49. J1l.—Gage v. Bailey, 102 Ill. 11. 
Iowa.—Greer v. Wheeler, 41 Iowa 


Kan.—Walker v. Boh, 4 P. 272, 32 
wen 354; Watkins v. Inge, 24 Kan. 

Minn.—Sanborn v. Mueller, 35 N.W. 
666, 38 Minn. 27. 

Mo.—Shelton v. Franklin, 123 S.W. 
1084, 224 Mo. 342, 1385 Am.S.R. 537; 
recial v. Buckley, 7 S.W. 10, 94 Mo. 


Neb.—Towle v. Holt, 15 N.W. 203, 
Neb. 221. 

Tenn.—Sheafer y. Mitchell, 71 S.W. 
86, 109 Tenn. 181. 

Wis.—Hotson v. Wetherby, 60 N.W. 
423, 88 Wis. 324. 

50. Barnett v. Jaynes, 57 P. 703, 26 
Colo. 279; Waddingham v. Dickson, 
29tRs 10 kt sCOlOn aoe. 
30 lowa 536; Taylor v. Babbitt, 121 P. 
1119, 86 Kan. 650; Le Compte vy. 
Smith, 108 P. 810, 82 Kan. 543; Walker 
V./e BO, 4) Po 2725038) Kant 3354-00 Gabe 
son v. Kitterman, 124 N.W. 740, 24 S. 
D. 530; Gibson v. Smith, 124 N.W. 
733, 24 S.D. 514. 

51. Dodge v. Emmons, 9 P. 951, 34 
Kan. 732. 

52. Montgomery v. Birge, 31 Ark. 
491; Pack v. Crawford, 29 Ark. 489; 
Pettus v. Wallace, 29 Ark. 476; State 
v. Richardson, 21 Mo. 420. 

[a] Description in granting 
clause.-—A deed which contains sev- 
eral distinct descriptions of real es- 
tate, and the granting clause of which 
provides that the property “last here- 
inbefore described” is conveyed, these 
words being copied from the statu- 
tory form for tax deeds, is upon its 
face invalid as a conveyance of any 
tracts other than those included in 
the last description. Spicer v. Howe, 
16 P. 825, 38 Kan. 465. 

53. See supra §§ 1610-1613. 
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jurisdictions that the deed must show a compliance 
with this requirement®* and must further show what 


amount of property was sold;°> but in other ju- 
risdictions it has been held that a deed not reciting | 


the manner in which the land was offered for sale 
will not be held invalid if it appear that the prop- 
erty was offered and sold to the person who would 
take the smallest portion for the amount of the 
tax,°° or if it is shown that, before offering the 
property as a whole, the officer had offered the least 
quantity that any bidder would buy for the taxes, 
interest, and costs due thereon.5? Where the law 
forbids the sale of the whole tract unless that course 
is necessary to raise the required amount,®® it has 
been both affirmed®® and denied®® that the deed 
must show a compliance with the requirement. A tax 
deed reciting that the land sold was the least quan- 
tity which would sell for the amount due for taxes, 
costs, and charges has been held void on its face, 
where the statute authorizing such a sale has been 
repealed, and the later statute does not authorize 
such a sale,*! and this is true although the recital 
a been left in the printed form of deed by mis- 
take.®? 


54. French y. Edwards, 13 Wall.fSmall, 110 A. 683, 119 Me. 269. 
(U.S.) 506; Le Roy v. Reeves, 15 F. 60. 
Cas.No. 8,272, 5 Sawy. 102. (Tenn.) 724. 

{a] Recital held sufficient.—Re- 61. 


cital “‘that the said least quantity or 


1102, 23 S.D. 
Smallest portion of interest in said 
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Brien v. O’Shaughnesy, 3 Lea 


Batelle v. Knight, 
161, 20 Ann.Cas, 
Battelle v. Wolven, 115 N.W. 99, 22 S. 
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Land of nonresident. Where the statute forbids 
the sale of land of nonresident owners in tracts 
greater than a specified number of acres,*® a tax deed 
will not be held invalid if it does not show on its 
face that the land was assessed to an unknown own- 
er. Where the statute requires that a deed given 
upon a sale for taxes assessed against a nonresident 
recite the value of each lot and the quantity therein, 
; failure to comply with the statute invalidates the 

eed.&5 

[§ 1901] (g) Consideration®*’—aa. In General. 
The tax deed is required to contain a statement of the 
amount for which the land was sold, substantially 
as directed by the statute,®? including proper legal 
charges and disbursenients in connection with the 
sale and execution of the deed,*® and the deed will be 
invalidated by any material variance in this partic- 
ular between the recital in the deed and that in the 
redemption notice or other proceedings,®® but not, it 
has been held, by a variance between the tax deed 
and the tax sale record.7°. A deed is not void on 
its face because it fails to show in express terms the 
several amounts entering into the consideration." 
It has been held that a tax deed need not recite the 


on from that date, and if a computa- 
tion upon the face of the deed, in view 
of such presumption, differed from 
the aggregate consideration stated in 
the deed by only one dollar and two 
cents, the discrepancy would be 


120 N.W. 
456; 


land,” lying within the county, was|D. 39; King v. Lane, 110 N.W. 37,| deemed trivial and insufficient to 
by the treasurer of the independent] 21 S.D. 101. avoid the deed. Gibson v. Garst, 107 
school district of Boise City sold to 62. Batelle v. Knight, 120 N.W.|P- 40, 81 Kan. 741. 


a certain person, who. paid the full 
amount of the taxes, costs, and charg- 
es, made a prima facie case that the 
quantity of land sold was the least 
quantity or smallest portion of the 
property sold that the purchaser 
would take and pay taxes and costs. 
pees v. Locke, 111 P. 247, 18 Idaho 


55. Lines v. Digges, 95 P. 341, 438 
Colo. 166; Riley v. Lemieux, 132 P. 
699, 24 Colo.App. 184; Ditmers v. 


“Rogers, 163 P. 795, 100 Kan. 115. 


[a] Recitals held sufficient.—(1) 
Where the deed purports to convey 
the least quantity or smallest portion 
of the land which any bidder was will- 
ing to take for the amount of the 
taxes, the deed is not objectionable 
where by a fair or reasonable con- 
struction of its provisions it is also 
shown what such least quantity or 
smallest portion is. Best v. Wohlford, 
94 P. 98, 153 Cal. 17. (2) Recital that 
the least quantity of the land de- 
scribed was offered for sale, that the 
purchaser was the person who was 
willing to take the least quantity 
thereof and pay the taxes and costs, 
and that such least quantity was the 
whole of the land, is sufficient. Rol- 
lins v. Woodman, 49 P. 455, 117 Cal. 
516. 

56. Gray v. Coan, 30 Iowa 536, 

57. Cane v. Herndon, 32 So. 33, 107 


La. 591, 
58. See supra § 1612. 
59. Stewart v. Small, 110 A. 683, 


119 Me. 269; Ladd v. Dickey. 24 A. 
813, 84 Me. 190; Brookings v. Woodin, 
74 Me. 222; Allen v. Morse, 72 Me. 
502; Briggs v. Johnson, 71 Me, 235; 
Wall v. Kaighn, 144 P. 1100, 45 Utah 
244 


44. q 
[a] Recitals held insufficient.—A 
deed, reciting that the treasurer of a 
town offered for sale such part of the 
real estate as ‘‘would be sufficient to 
pay the tax,” and that, “no person of- 
fering to pay the same for a fractional 
part,” he sold the whole, was inop- 
erative to convey the described land, 
because it failed to show that the 
treasurer regarded legislative direc- 
tion concerning the extent of the de- 
linguent estate to be sold to defray 
the unpaid tax and charges under 
Rev. St. (1871) ¢ 6 § 160. Stewart v. 


1102. 23 S.D. 161;. Battelle v. Wolven, 
115 N.W. 99, 22 S.D. 39; King v. Lane, 
POF NOW .=3'7, (24> SAD east O06 

68. See supra § 1610. 

64 Smith v. Easton, 37 Iowa 584. 

65. Shepard v. Kusch, 151 N.Y.S. 
436, 438, 89 Misc. 112. . 

66. Cross references: 
Consideration for assignment of cer- 

tificate see infra § 1908. 

Deed based on certificate and assign- 
ieee thereof see infra §§ 1907- 
67. Finn v. Jones, 102 P. 479, 80 

Kan. 431; Sires v. Parriott, 233 P. 748, 

106 Okl. 244. 

[a] Where it is impossible to de- 
termine from the face of the deed the 
amount for which the land was sold 
the deed is void. Finn v. Jones, 102 
P. 479, 80 Kan, 431. 

[b] Recitals held sufficient.—(1) 
Gibson vy. Jackson, 119 P. 378, 86 Kan. 
38; Van Buskirk v. Lawrence, 107 P. 
538, 82 Kan. 76. (2) Under Rev. St. 
(1889) § 7684, providing that when 
land is sold by the sheriff under a 
judgment and fieri facias for back 
taxes, the sheriff shall execute a deed 
to purchaser as in ordinary cases, 
which shall convey title in fee and be 
prima facie evidence of title, a tax 
deed given by a Sheriff, although re- 
citing merely that the purchaser was 
the highest and best bidder for the 
land in question, and that in consid- 
eration of the sum of two hundred and 
fifty dollars, to be to the sheriff in 
hand paid, “I do hereby assign and 
transfer to the above-named purchas- 
er,” is valid. Miller v. Keaton, 139 S. 
W. 158, 236 Mo. 694. (3) Where a 
deed containing several tracts of land 
recited the amount for which each 
tract was sold, the date of sale, the 
payment of subsequent taxes, for what 
year, and the amount, but the recital 
of the time when payment was made 
was omitted it was held that the fact 
that, because of the omission to state 
the time of payment, the interest 
could not be computed wpon the sub- 
sequent taxes did not invalidate the 
deed, but it would be presumed that 
the subsequent taxes were paid when 
they became due, and payable by law, 
and interest would be computed there- 


68. See cases infra this note. 

fa] Thus charges for advertising 
sale notice and serving copies must 
be included in statement of sale price 
in deed. Smart v. Peek, (Cal.) 2 P. 
(2d) 380. 

[b] Sufficient recital.—A recital in 
a tax deed that the bid of the pur- 
chaser was the only one sufficient to 
pay taxes, costs, charges, and interest 
has been held not to avoid the deed 
as showing a sale for more than the 
amount of legal charges. Sanborn v. 
Jennings, 125 P. 842, 63 Or. 52. 
_[ec] Fact that deed shows that 
charge was made for certificate of 
sale instead of for the duplicate cer- 
tificate as allowed by statute does 
not affect the validity of the deed. 
Bees v. McLellan, %2 P. 287, 89 Cal. 


69. -Landregan v. Peppin, 24 P. 859, 
86 Cal. 122; Pierce v. Shelton, 144 P. 
2197.98 Kan.-189. 

[a] Amount necessary to redeem. 
—Where a tax deed recites’ the 
amount the grantee paid for the certif- 
icate, giving the date and the amount 
of taxes subsequently paid, without 
giving the date of payment, and the 
final redemption notice gives as the 
amount necessary to redeem a sum 
claimed to be in excess of the proper 
amount, the deed will not be deemed 
invalid for that reason, if the amount 
of these payments, with interest from 
the date at which it could have been 
legally paid, equals or exceeds the 
sum stated in such notice. Michner 
v. Ford, 98 P. 273, 78 Kan. 837. 


70. See cases infra this note. 
fa] Thus (1) a recital that the 
land was sold for a stated sum, 


which was the amount due thereon, 
while the tax sale record shows that 
a larger amount was due and paid, 
does not make the tax deed void. Al- 
len v. Gilkison, 132 N.E. 12, 76 Ind. 
App. 233. (2) Where the record of 
sale discloses a proper charge for 
costs of sale, but the tax deed recites 
an excessive charge, the conclusion 
of fact is that such sale was not in 
excess of the costs authorized by law. 


Eustis v. Henrietta, (Tex.Civ.App.) 
41 SW. 720. 
71. Burton y. Carrier, 103 P. 84, 80 


Kan. 696. 
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taxes due for each year, but only the gross sum nec- 
essary to redeem at the time it was executed.” 

Land bid in by state or county. It is a common re- 
quirement that the deed shall state correctly the 
amount for which the property was sold or bid in by 
the state or county,?? and, while the omission of the 
deed to state the price at which the land was bid in 
by the county may be cured by other recitals in the 
deed,** it is not cured by recitals stating the amount 
for which the’ certificate was assigned, when it is 
impossible to ascertain how much was paid for the 
taxes for the year for which the land was sold, and 
how much was for subsequent taxes.‘ 

[§ 1902] bb. Excessive Amount. It has been held 
that if the deed shows on its face a greater consider- 
ation than is authorized by law it is invalid,7® but in 
determining whether a deed is void on its face for 
the recital of excessive consideration the costs of 
making the deed may be included,*? and the deed 
may be valid if it does not exceed the amount of the 
taxes with all lawful penalties, costs, and interest 
which properly may be added.*® It cannot be. as- 
sumed, however, that the excess was occasioned by 
including the clerk’s fee for issuing the deed.’® 

[§ 1903] cc. Inadequate Amount. Where the 
consideration stated in a tax deed is less than the 


72. Hahn v. Hill Inv. Co., 100 P. 
484. 79 Kan. 698. y 
73. Baird v. Monroe, 89 P. 352, 15 
Cal. 560 [error dism 28 S.Ct. 257, 207 
U.S. 580, 52 L.Ed. 349]; Simmons v. 
McCarthy, 50 P. 761, 118 Cal. 622; 


72 Kan, 359; 
168, 49 Kan. 181. 


79. 


TAXATION 


78. Martin v. Garrett, supra. 
Glenn v. Stewart, 97 P. 863, 78 


cnt. eae te ee 


[§§ 1901-1906 


true amount the conveyance is not made void there- 
by8° where the sale is in fact for the proper 
amount.’! The failure to include in the considera- 
tion for the deed the amount of any interest or costs, 
where such error is shown by the deed itself, has 
been held not to render the deed void.*? 

[§ 1904] dd. Several Tracts in One Deed. Where 
more than one parcel or tract is included in a single 
deed it is required in some jurisdictions that the 
deed shall state the amount for which each separate 
pareel or tract was sold.*? } 

[§ 1905] ee. Subsequent Taxes. When required 
by statute, the deed should recite the payment of 
taxes assessed on the property subsequent to the 
date of the certificate;+ but such recital has been 
held unnecessary where the payment of subsequent 
taxes was no part of the consideration for the deed,**® 
and compliance with a statutory requirement that the 
deed recite the amount the purchaser or his assignee 
has paid subsequent to the tax sale is, of course, un- 
necessary where there has been no such payment.*® 

[§ 1906] ff. To Whom Paid. A tax deed reciting 
that the county treasurer was conducting a tax sale 
at the time and place the bid for the land was made, 
and that the sum bid was paid to the treasurer be- 


fore the property was stricken off, is not open to the | 


77. Vogler v. Stark, 89 P. 653, 75 
Kan. 831; Kennedy v. Scott, 83 P. 971, 
Martin v. Garrett, 30 P. 


could be ascertained from the face of 
the deed, the requirements of the 
statute were complied with. Brown 
v. Rea, 109 P. 7938, 83 Kan. 802; 
Hall v. Goertz, 107 P. 534, 82 Kan. 
142. (2), Where land covered by the 


Van ~ 


Preston v. Hirsch, 90 P. 965, 5 Cal. 
App. 485; Griffin v. Tuttle, 87 N.W. 
167, 74 Iowa 219; Finn v. Jones, 102 
Pp. 479, 80 Kan. 431; Webster v. 
Stevenson, 101 P. 634, 80 Kan. 92; 
Grinstead v. Cooper, 95 P. 401, 77 Kan. 
778; Dye v. Midland Valley R. Co., 94 
P. 785, 77 Kan. 488; Gibson v. Ast, 
94 P. 801, 77 Kan. 458; Robidoux v. 
Munson, 88 P. 1085, 75 Kan. 207; 
Manker v. Peck, 81 P. 171, 71 Kan. 
865; Penrose v. Cooper, 81 P. 489, 84 
P. 115, 71 Kan. 720; Kramer v. Smith, 
100 P. 532, 23 Okl. 381; Eldridge v. 
Robertson, 92 P. 156, 19 Okl. 165; 
Lowenstein v. Sexton, 90 P. 410, 18 
Okl. 322. 

[a] Thus a deed which fails to 
state the amount for which the land 
was bid in by the county is void on 
its face; and the omission is not 
cured by recitals stating the amount 
for which the certificate was assigned, 
when it is impossible to ascertain how 
much was paid for the taxes for the 
year for which the land was sold, and 
how much was for the subsequent 
taxes. Webster v. Stevenson, 101 P. 
634. 80 Kan. 92. 

[b] Becital held sufficient.—(1) A 
recital in a deed over five years old 
that the land when offered for the 
amount due against it could not be 
sold therefor and was bid off by the 
county treasurer sufficiently implied 
that the land was bid off by him for 
the amount for which offered. Ord v. 
Neiswanger, 105 P. 17, 81 Kan. 63, 
29 L.R.A.N.S. 287. (2) Where all 
the minutiz of the sale are rightly 
described, with the judgment, so that 
the reference in the deed cannot be 
mistaken, the difference of a quarter 
of a cent in the amount will not 
Sista Jackson v. Cummings, 15 Ill. 

[ec] Slight and unintentional mis- 
calculation of the amount will not in- 
validate the roceedings. Lyle v. 
Raynolds. 210 P. 1098, 112 Kan. 365. 

74 Gibson v. Ast, 94 P. 801, 77 
Kan. 458 [dist Robidoux v. Munson, 
88 P. 1085, 75 Kan. 207]. 

75. Webster vy. Stevenson, 101 P. 
634. 80 Kan. 92. 

76. Glenn v. Stewart, 97 P. 863, 78 
Kan. 605. 


Kan. 605, 

80. Polkosky v. Kessler, 105 P. 7, 
81 Kan. 69; Jones v. Garden City, 106 
P. 997, 81 Kan. 59; Kennedy v. Scott, 
83 P. 971, 72 Kan. 359; Bowman v. 
Cockrill, 6 Kan. 311. 

[a] Beason for rule.—‘Under- 
Stating the amount of the considera- 
tion does not render a tax deed void, 
inasmuch as it can result in no pos- 
sible injury to anyone unless it be 
the grantee.” Kennedy v. Scott, 83 P. 
971, 972, 72 Kan. 359 [quot Jones v. 
Garden City, 106 P. 997, 998, 81 Kan. 
59]. To same effect Bowman v. Cock- 
rill, 6 Kan. 311, 325. 
re Smart v. Peek, (Cal.) 2 P.(2d) 

€2. Davis v. Harrington, 10 P. 532, 
35 Kan. 196. 


88. Kit Carson Land Co. v. Rosen- 
berry, 122 P. 72, 21 Colo.App. 439; 
Inman v. White, 122 P. 65. 21 Colo, 
App. 427; Colver v. Miller, 272 P. 106, 
127 Kan. 72; Dye v. Midland Valley 
R. Co., 94 P. 785, 77 Kan. 488; Manker 
v. Peck, 81 P. 171, 71 Kan. 865; Blerick 
v. Reed, 240 P. 1045, 113 Okl. 195, 44 
A.L.R. 474; Sires v. Parriott, 233 P. 
748, 106 Okl. 244: Clewell v. Cottle, 
225 P. 946. 99 Okl. 84: Cochran v. 
Sullivan, 220 P. 870, 94 Okl. 23: Dixon 
v. Bowlegs, 219 P. 665. 93 Okl. 47; 
Turman v. Ingram, 202 P. 993, 83 Okl. 
198; Blanchard yv. Reed, 168 P. 418, 
664, 67 Okl. 137; Kramer v. Smith, 
100 P. 532, 23 Okl. 381; Eldridge v. 
Robertson, 92 P. 156, 19 Okl. 165; 
Lowenstein v. Sexton, 90 P. 410, 18 
Okl. 322. 

[a] Recitals held sufficient.—(1) 
Deed purported to convey twelve sep- 
arate tracts, and was issued under a 
compromise of taxes under Gen. Si. 
(1901) § 7672. The deed showed the 
amount for which each tract was bid 
off by the treasurer, and also the de- 
linguent taxes charged thereon for 
each of the several years thereafter. 
The amount of all the taxes was stat- 
ed in a gross sum. The amount of 
subsequent taxes was also given in 
a gross sum. The consideration stat- 
ed was the aggregate of both. It was 
held that after the deed had been of 
record more than five years, as the 
amount for which each tract was sold 


For later cases, developments and changes in the law see Annotations, 


deed was sold in four separate tracts 
and the deed showed the price of each 
tract, the aggregaate of which was 
the exact consideration recited in the 
granting clause, the deed was not 
objectionable for failure to show the 
amount for which each tract was con- 
veyed. Lecompte y. Smith, 108 P, 
810, 82 Kan. 548. ; 

{b] Presumption.—Where a five 
year old compromise tax deed which 
was void on its face for failure to 
recite how much of the total consid- 
eration was applied to each of the 
several tracts conveyed stated the 
amount for which each tract was 
originally sold and also for which the 
taxes were compromised, but did not 
recite what part of the amount which 
was paid as subsequent taxes for one 
year accrued against each tract, it 
will be presumed that the total pay- 
ment on that amount was distributed 
in the proportion indicated by the 
original selling prices, and this pre- 
sumption will not be altered by the 
fact that the amounts fixed by the 
compromise did not bear the same re- 
lation to each other. Wa_ Keeney 
Land & Investment Co. v. Andrew, 108 
P. 809, 82 Kan. 550. 

84. Empire Ranch & Cattle Co. v. 
Gibson, 128 P. 472, 23 Colo.App. 399; 
Empire Ranch & Cattle Co. v. Neikirk, 
128 P. 468, 28 Colo.A. 392. But see 
Barnett v. Jaynes, 57 P. 703, 26 Colo. 
279 (holding tax deed is not rendered 
invalid by the omission of such re- 
cital). 

[a] Recital held insufficient.— 
Mere recital that the purchaser had 
deposited with the treasurer the taxes 
assessed on the property subsequent 
to the date of the sale, without stating 
the amount of such taxes, was insuffi- 
cient. Emovire Ranch & Cattle Co. v. 
Howell, 129 P. 245, 23 Colo.App. 265. 
i retrbieg as to “eres borer of cer- 

cato o purchase enerall 
supra §§ 1906-1909. 2 Prise 

85. Lecompte vy. Smith, 1 5 
82 Kan. 543. Se aete er 

86. Steele v. Dye, 105 P. 700, 8 
ae uy hee ee Peroni 93° Pi 59e- 

an. : efferle v. Wieland, 
N.W. 824, 55 Minn. 202. a 


Same title and section number, 
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| §§ 1906-1909] 


_ objection that it does not recite that the payment of 
the sum bid was made to the county treasurer.’7 

Certificate—a. 
Where the law requires a certificate of sale,8’ and 
the statute provides that the matters recited in the 
certificate of sale shall also be recited in the tax 
deed,*® a deed which omits any material recital of 
the certificate or varies from it in any material par- 
ticular, is void,°® but recitals in substantial compli- 
ance with the language used in the certificate are 
sufficient,°1 and a variance as to matters which 
are not required to be recited does not affect the va- 
lidity of the deed.°?, When not required by statute 
the deed need not recite the particular certificate on 


[§ 1907] (8) Tax 


which it is issued.93 


[§ 1908] (b) Assignment—aa. In General. Where 
the grantee in the deed is an assignee of the certifi- 
eate the deed must recite the assignment so as to 
show his title,®* although it has been held that the 
assignment may be implied from other recitals in 


87. Howell v. Gruver, $7 P. 467, 78 
Kan. 378. 

88. See supra § 1651. 

[a] If certificate is not required, 
the provision that the recitals in the 
certificate shall be embodied in the 
tax deed is inoperative, and a compli- 
ance therewith is unnecessary. 
Schamblin v. Means, 91 P. 1020, 6 Cal. 
App. 261. ae 

89. See statutory provisions. 

90. De Frieze v. Quint, 30 P. 1, 94 
Cal. 653, 28 Am.S.R. 151; Hughes v. 
Cannedy, 28 P. 573, 92 Cal. 382; Hewes 
v. McLellan, 22 P. 287, 80 Cal. 393; 
Doland v. Mooney, 21 P. 436, 79 Cal. 
137; Anderson v. Hancock, 2 P. 31, 
64 Cal. 455; Little v. Burlingham, 198 
P. 464, 33 Idaho 757; Wilson v. Jar- 
ron, 131 P. 12, 23 Idaho 563; Ludden 
v. Hansen, 22 N.W. 766, 17 Neb. 354; 
Hatch v. Edwards, 269 P. 138, 72 Utah 
113. 


{a] Variance between deed and cer- 
tificate not shown.—A deed describing 
the property sold as “the east 60 rods 
of the southeast quarter of the south- 
west quarter, section 8, Tp. 12, range 
1 west, 30 acres, less road,” is suffi- 
cient to include the property described 
in a certificate of sale as “S.E. 4 S.W. 
¥y%, less road, section 8, Tp. 12, R. 1 W. 
39 acres.” Hatch v. Edwards, 269 P. 
138, 141, 72 Utah 113. 

91. Best v. Wohlford, 94 P. 98, 153 
Cal. 17; McGowan v. Elder, 113 P. 
102, 19 Idaho 153; White Pine Mfg. 
Co. v. Morey, 112 P. 674, 19 Idaho 
49, 

{a] Thus, where the certificate re- 
cited that the property was_ struck 
off to the county, which paid the full 
amount of taxes, penalties, etc., the 
tax deed reciting that at the auction, 
there being no bidder, the county, un- 
der the law, purchased the land for 
the taxes, costs, and charges thereon, 
amounting to a stated sum, substan- 
tially followed the recitals in the cer- 
tificate and was sufficient. McGowan 
v. Elder, 113 P. 102, 19 Idaho 153. 

92. Griggs v. Hartzoke, 109 P. 
1104, 13 Cal.App. 429. 

[a]. @hus, where under Pol. Code, 
§ 8786, which requires that tax deeds 
recite the matters recited in the cer- 
tificate of sale, and section 3776 which 
enumerates’ the matters to be set 
forth in the certificate, no mention is 
made of the total tax or the amount 
which goes to make it up. A variance 
between the tax deed and the certifi- 
eate, in that the certificate recites 
that the tax levied for county pur- 
poses was twenty-six dollars and 
seven cents, and the deed recites 
twenty dollars and four cents, does 
not affect the deed. Griggs v. Hart- 
zoke, 109 P. 1104, 13 Cal.App. 429. 

93. Cowan vy. Skinner, 42 So. 730, 
52 Fla. 486, 11 Ann.Cas. 452. 

94. Ala.—Copeland vy. Bond, 46 So. 
853, 155 Ala. 571. 


TAXATION 


In General. 


by the statute ;+ 
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the deed,®® or from the fact that the deed was made 
to one other than the purchaser.®® 
signments of the certificate, intermediate between the 
purchaser at the tax sale and the final assignee who 
procures the deed, need not be recited.°? A deed re- 
citing that it was issued to a person other than the 
person who owned the certificate of sale, and who de- 
manded a deed, is void on its face.®® 
recite the name of the original purchaser,®® and the 
manner of thé assignment, if that is made material 


Successive as- . 


The deed must 


but it need not recite the service 


of the written notice required by statute upon the 
owner by the holder of the tax sale certificate.” 
[§ 1909] bb. Assignment by County. 


In case of 


an assignment by a county the deed should show 


by statute.‘ 


Fla.—Johnson v. Benbow, 111 So. 
504, 93 Fla. 124; Ropes v. Kemps, 20 
So. 992, 38 Fla. 233; Sanders v. Ran- 
som, 20 So. 530, 37 Fla. 457; Florida 
Sav. Bank v. Brittain, 20 Fla. 507. 

Kan.—Neenan v. White, 32 P. 381, 
50 Kan. 639. 

Mo.—Pitkin v. Reibel, 16 S.W. 244, 
104 Mo. 505, 

Wis.—Hall v. Baker, 42 N.W. 104, 
eS 118; Krueger v. Knab, 22 Wis. 


[a] Recital held sufficient.—Knox 
v. Huidekoper, 21 Wis. 527 

{[b] Clerical errors and surplusage. 
—Deed reciting that, ‘whereas, James 
L. Gates and assignee of A county has 
deposited in the office of the county 
clerk of the county of A 75 certificates 
of the county treasurer,” shows that 
James L. Gates presented himself as 
assignee of A county, and, the singu- 
lar verb being used, that the applica- 
tion was made by one person only, 
and cannot be construed to mean that 
there was an assignee of A county in 
addition to Gates, and the word “and” 
before “assignee” should be rejected 
as surplusage, or as written by the 
clerk through mistake for “an.” 
Maxon v. Gates, 116 N.W. 758, 136 
WIS eTOAL We fo 

95. Jones v. Lampe, 116 P. 619, 85 
Kan. 401; Ord v. Neiswanger, 105 P. 
17, 81 Kan. 63, 29 L.R.A.N.S. 287. 

96. Doe v. Bean, 6 Ill. 302. 

97. Cousins v. Allen, 28 Wis. 232. 

98. Newton v. McGee, 140 N.W. 
252,131 S:D. 216. 

99. Doolittle v. J. L. Gates Land 
Co., 110 N.W. 890, 131 Wis. 24; Wash- 
burn Land Co. v. Chicago, etc., R. Co., 
102 N.W. 546, 124 Wis. 305; Dunbar 
v. Lindsay, 96 N.W. 557, 119 Wis. 239. 

[a] “Purchaser” in St. (1898) § 
1178, requiring that the purchaser at 
a tax sale be named in the tax deed, 
means one who has made a completed 
purchase, and not a mere bidder, wha 
has forfeited his bid by failing to pay 
for the tax certificate, and who never 
obtained a delivery of the certificate. 
Herbst v. Land, etc., Co., 115 N.W. 119, 
134 Wis. 502. 

1. Atkison v. Butler Imp. Co., 28 
S.W. 861, 125 Mo. 565; Pitkin v. Rei- 
bel, 16 S.W. 244, 104 Mo. 505. But see 
Cousins vy. Allen, 28 Wis. 232 (holding 
that it will be assumed that the cer- 
tificate was properly assigned until 
the contrary is shown). 

2. Carl v. Stith, (Okl.) 4 P.(2d) 
38. 


3. Empire Ranch & Cattle Co. v. 
Neikirk, 128 P. 468, 23 Colo.App. 392; 
Empire Ranch & Cattle Co. v. Smith, 
127 P. 449, 28 Colo.App. 53. 

4. Empire Ranch & Cattle Co. v. 
Lanning, 124 P. .579;°53 Colo. (151; 
McLaughlin v. Reichenbach, 122 P. 47, 
52 Colo. 437; Lambert v. Murray, 120 
P. 415, 52 Colo. 156; Munson v. Gillett, 
116 P. 1055, 51 Colo. 147; Empire 


the date of the assignment? and must not make it 
appear that it was made after the period prescribed 
The deed should also show the man- 
ner of assignment,® as that it was made by the prop- 
er county officer.® 


A deed which shows that notice 


Ranch & Cattle Co. v. McPherin, 142 
P. 419, 26 Colo.App. 225; Empire 
Ranch & Cattle Co. v. Welson, 141 P. 
138, 26 Colo.App. 111; Miller v. Wel- 
don, 140 P. 930, 26 Colo.App. 108; 
Mercure v. Gibson, 188 P. 1019, 25 
Colo.App. 391; Parks v. Roth, 137 P. 
76, 25 Colo.App. 296; Empire Ranch 
& Cattle Co. v. Howell, 133 P. 1124, 
24 Colo.App. 417; Johnson v. Gibson, 
133 P. 1052, 24 Colo.App. 392; Empire 
Ranch & Cattle Co. v. Battelle, 133 P. 
1123, 24 Colo.App. 375; Stephens-Wil- 
mot Inv. Co. v. Howell, 128 P. 476, 
23 Colo.App. 396; Empire Ranch & 
Cattle Co. v. Coleman, 129 P. 522, 238 
Colo.App. 351; Empire Ranch & Cat- 
tle Co. v. Gibson, 129 P. 520, 23 Colo. 
App. 344; Empire Ranch & Cattle Co, 
v. Howell, 129 P. 245, 23 Colo.App. 
265; ‘Church v. Nielsen, 128 P. 880, 
23 Colo.App. 211; Beaver v. Cook, 128 
P. 878, 23 Colo.App. 199; De Ford v. 
Howell, 127 P. 917, 23 Colo.App. 100; 
De Ford v. Smith, 127 P. 453, 23 Colo. 
App. 78; McLaughlin vy. Wilson, 127 
P. 242,23 Colo.App. 59; Dalander v. 
Howell, 124 PB. 744, 22 Colo.App. 386; 
Dalander v. Karr, 121 P. 136, 21 Colo, 
App. 170. : 

[a] Thus (1) a deed which shows 
on its face that the certificate of pur- 
chase on which it was based was made 
to the county in default of bidders, 
and that after six years from its date 
the certificate was assigned by the 
county clerk to the grantee in the 
deed, and which shows that the coun- 
ty clerk made the assignment in ace« 
cordance with Sess. L. (1894) e 4 § 5, 
providing for the assignment of cer- 
tificates within three years from date, 
and that he did not assume to act for 
the board of county commissioners as 
agent under authority from it to as- 
sign the certificate, is on its face in- 
valid, the county clerk having no au- 
thority to assign a certificate of pur- 
chase after three years from its date. 
Munson v. Gillett, 116 P. 1055, 51 
Colo. 147. (2) Where a deed recited 
that the land was sold in 1896, and 
that A county, by J A, its clerk, as- 
signed a certificate of the sale in 1901, 
the assignment of the certificate was 
not the act of the county, but was 
the act of the clerk, who had power to 
assign such certificate only within the 
period of three years; and hence a 
deed based upon such assignment 
could not be sustained on the ground 
that the county as such could assign 
the certificate at any time. Lambert 
v. Murray, 120 P. 415, 52 Colo. 156. 

5. Empire Ranch & Cattle Co. v. 
Neikirk, 128 P. 468, 23 Colo:App. 392. 

6. Emerson v. Valdez, 135 P. 137, 
24 Colo.App. 458; Johnson v. Gibson, 
133 P. 1052, 24 Colo.App. 392; Empire 
Ranch & Cattle Co. v. Smith, 127 P, 
449, 23 Colo.App. 53; Foster v. Clark, 
121 P. 130, 21 Colo.App. 192; Sanger 
v. Rice, 23 P. 633, 43 Kan. 580 [error 


1352. (61: C. a] 
of the assignment was not given to the owner as 
required by statute is void on its face.’ In some 
jurisdictions a tax deed which fails to disclose that 
the tax sale certificate or certificates were produced 
to the county treasurer by the holder of the cer- 
tificate at the time the deed was executed is void.® 

Consideration for assignment. Where the consid- 
eration for the assignment recited in the deed is 
greater than the amount of taxes, costs, and inter- 
est, the deed is void on! its face;® but the fact that 
the deed and certificate of sale differ in the recitals 
of the amount of the tax and legal costs will not 
render the sale void on the ground that the sale 
was for a sum in excess of the tax and legal costs.'° 
A recital of a consideration for the assignment less 
than the amount necessary to redeem invalidates the 
deed! where the deficiency cannot be explained nor 
a sufficient amount be found by reference to other 
recitals nor by any rational method of computa- 
tion.12, Where, however, the discrepancy is trifling 
it will not affect the validity of the deed.t? Only a 
eross sum equal to the amount necessary to redeem 
need be stated!4 and a separate statement of the 
taxes for each year is unnecessary.15 The failure 
to state the amount for which the certificate was 
assigned by the county will not invalidate a deed 
which contains recitals which make the amount of 
taxes, interest, and costs due a mere matter of cal- 
culation,’® and where a tax deed was presumptive 
evidence of the regularity of the preliminary pro- 
ceedings'? it was held not necessary to recite that 
any consideration was paid for the assignment of 
dism 12 S.Ct. 664, 144 U.S. 197, 36 L.;476, 79 Kan. 502. 
Ed. 403]; Waterson v. Devoe, 18 Kan, 14. 
223; Entreken v. Howard, 16 Kan. | 484, 79 Kan. 693; 
551; Sapp v. Morrill, 8 Kan. 677: 


Shoat v. Walker. 6 Kan. 64 
{a] Recitals held insufficient.—(1) 


15. 


TAXATION 


Hahn v. Hill Inv. Co., 100 P. 
Pierce v. Adams, 93 
P. 594, 77 Kan. 46. 

Hahn v. Hill Inv. Co., 100 P. 


484, 79 Kan. 693; Pierce v. Adams, 


i Poe 


[$§ 1909-1912 


the tax sale certificate.18 A tax deed is defective 


if it states as a consideration for the assignment of 
a certificate what was probably the amount paid) at 
the tax sale,1® or if it shows on its face that the 
purchaser did not pay the interest and penalty as 
required by statute, it is void.2° A compromise 
tax deed is not void on its face because its recitals 
with respect to the assignment of the tax sale cer- 
tificate fail to state everything that may have en- 
tered into the consideration for the assignment,?* 
but a compromise deed which shows that it is based 
on a tax: sale certificate, the assignment of which 
was based on a consideration which was partly the 
payment of taxes which were not at the time a lien 
on the land, is void on its face. 

[§ 1910] (9) Expiration of Redemption Period. 
The deed should recite the time when the right of 


redemption expired?* and that no redemption had - 


been effected.?4 

[§ 1911] (10) Surplusage.25 A tax deed is not 
invalidated by the incorporation therein of incor- 
rect or inappropriate matter which may be rejected 
as mere surplusage.?® If, however, the recitals show 
that scme step required by statute was omitted,?” 
or that there was a departure from statutory direc- 
tions,?® such recitals cannot be considered merely 
surplusage. 

[§ 1912] e. Property To Be Included*—(1) In 
General. The tax deed must show that the property 
conveyed is the same as that assessed, sold, and de- 
seribed in the certificate of sale;?® and if it pur- 


Idaho 158. (2) The requirement that 
a tax deed shall recite that the land 
has not been redeemed is sufficiently 
fulfilled by a recital that the owner 
has not offered to redeem, the word 
“owner” in this connection including 


Under a statute requiring that it af- 
firmatively appear on the face of the 
deed that the official authorized to 
make assignment of the certificate of 
sale duly acted, a recital that the 
county “by its proper officers” duly 


assigned the certificate was insuffi- | 


cient. Emerson v. Valdez, 135 P. 137, 
24 Colo.App. 458. (2) In view of the 
fact that L. (1901) p 319 § 166. au- 
thorizing the county clerk to assign 
tax sales bid in by the county, was 
repealed by L. (1902) p 132 § 177, im- 
posing that duty upon the treasurer, 
a recital in the deed that the certifi- 
eate of sale to the county was_as- 
signed by the “proper’ county officer 
on July 18, 1902, stated a mere legal 
conclusion. of the treasurer, and the 
deed was void upon its face. Poage 
v. E. H. Rollins & Sons, 135 P. 990, 24 
Colo.App. 537. Recitals by way of 
earn of law generally see supra 

1884. 

7. Warner v. Pile, 185 P. 1041, 105 
Kan. 724. 

S Felt v. Schaub, 272 P. 830, 134 
Okl. 1938. 

9. Forward v. Welchon, 114 P. 862, 
84 Kan. 669. 

10. Doland v. Mooney, 21 P. 4386, 
79 Cal. 137. 

11. Carson v. Weldon, 113 P. 1041, 
84 Kan. 442; Colline v. Jolley, 100 P. 
477, 79 Kan. 695; Wilks v. De Hart, 
95 P. 836, 78 Kan. 217. 

12. Carson v. Weldon, 113 P. 1041, 
84 Kan. 442. 

{a] Thus, a deed is void where it 
recites a consideration thirty-nine 
cents less than the amount necessary 
to redeem. Colline v. Jolley, 100 P. 
477, 79 Kan, 695. 

13. Branstool v. Gibson, 107 P. 770, 
82 Kan. 59; Troyer v. Beedy, 100 P. 


93 P. 594, 77 Kan. 46. 
16. Morrill v. Douglass, 


293. 
See infra § 1952. 

18. McCauslin v. McGuire, 14 Kan. 
234 (Comp. L. 878 § 10). 

Consideration for deed see supra §§ 
1901-1906. : . 

19. Doty v. Bitner, 108 P. 858, 82 
Kan. 551. 

20. Atkison v. Butler Imp. Co., 28 
S.W. 861, 125 Mo. 565. 

21. Gibson v. Cockrum, 107 P. 32, 
81 Kan. 772. 

22. Lanning v. Brown, 98 P. 771, 79 
Kan. 103. 

23. Deets v. Hall, 124 P. 1007, 163 
Cal. 249; Baird v. Monroe, 89 P. 352, 
150 Cal. 560 [error dism 28 S.Ct. 257, 
207 U.S. 580, 52 L.Ed. 349]; Seaman 
v. Thompson, 20 N.W. 857, 16 Neb. 


546 
Recitals held - sufficient.—(1) 


14 Kan. 


[a] 
Where the time to redeem expired at 
the end of July 1, 1908, a recital in a 
deed to the State (Pol. Code § 3785) 
that the period of redemption expired 
July 2, 1908, did not invalidate the 
conveyance. Deets v. Hall, 124 P, 
1007, 163 Cal. 249. (2) Where a deed 
was not in fact made and delivered 
until after the time for redemption 
had expired, a recital therein that 
the purchaser or his assignee was en- 
titled to a deed one day earlier than 
he was in fact entitled to it under the 
law did not render the deed invalid 
under Rey. Codes (1905) §§ 1653, 1788. 
White Pine Mfg. Co. v. Morey, 112 P. 
674, 19 Idaho 49, 

24. Beaver v. Cook, 128 P. 878, 23 
Colo.App. 199; Fleming v. Howell, 
125 P. 551, 22 Colo.App. 382. 

[a] Recitals held sufficient.—(1) 
McGowan v. Elder, 113 P. 102, 19 


any one who has a substantial inter- 
est in the‘property. Steele v. Dye, 105 
P. 700, 81 Kan. 286. 

25. Surplusage in description of 
proverty see infra § 1920. 

£6. Cal.—Harper v. Rowe, 55 Cal. 
132; Morton v. Sloan, 275 P. 223, 96 
Cal.App. 747. 

Kan.—Baughman v. Harvey, 93 P. 
146, 76 Kan. 767; Fike v. Nagle, 85 P. 
948, 88 P. 876, 74 Kan. 838; Clarke 
v.; Tilden, 84 .P.-139, 72 Kani. 574, 

Miss.—Bell v. Gordon, 55 Miss. 45. 

Mo.—Shelton v. Franklin, 123 S.w. 
1084, 224 Mo. 342, 135 Am.S.R. 537. 

S.D.—Gibson v. Kitterman, 124 N. 
W. 740, 24 S.D. 530; Gibson v. Smith, 
124 N.W. 733, 24 S.D. 514. 

Va.—Flanagan ov. Grimmett, 10 
Gratt. (51 Va.) 421. 

Wis.—Maxon v. Gates, 116 N.W. 
758, 1386 Wis. 270. 

[a] Thus Rev. St. (1899) § 3210 
(St. Annot. (1906) p 1821), enumerat- 
ing the recitals required does not re- 
quire that’ it recite the making of a 
levy upon the land, and hence a de- 
fective recital of that fact would not 
affect the deed’s validity, being sur- 
plusage. Shelton v. Franklin, 122 
S.W. 1084, 224 Mo. 342, 185 Am.S.R. 


537. 
21d) 2, 


27. Thompson vy. 
696, 61 Utah 164. 

28. Logsden v. Hodges, 114 P. 854, 
84 Kan. 456; Price v. Barnhill, 98 P. 
774, 79 Kan. 93; Thompson v. Taylor, 
211 P. 696, 61 Utah 164; Wall v. 
Kaighn, 144 P. 1100, 45 Utah 244. 

29. Flint v. Webb, 25 Minn. 93; 
Hale v. Penn, 25 Gratt. (66 Va.) 261; 
Jones v. Dils, 18 W.Va. 759. 

_ Description of property in deed see 
infra §§ 1914-1923. 


Taylor, 


Description of property in tax sale 
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For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 1912-1914] 


ports to convey more,*° or less,? or other and dif- 


ferent®? land, it is not valid. 


[§ 1913] (2) Conveyance of Several Tracts in 
One Deed. Where separate parcels of land are 
separately sold at the same tax sale to the same 
purchaser, there is no legal objection to their being 
united in one conveyance ;?8 and this may be done, 
although they belong to different owners,’* or were 
sold at different tax sales,*°> or even where they 
are sold to different purchasers, provided the gran- 
tee in the deed has lawfully acquired all the dif- 


ferent certificates of purchase.*® 


that, where the same person buys a number of lots 
at the same sale, he may require that they shall 
all be included in one deed, or he may take a sep- 
arate deed for each lot at his option.?* 
it does not seem to be required that the parcels of 
land ineluded in the single deed be contiguous.?§ 

[§ 1914] f. Description of Property**°—(1) In 


certificate see supra § 1653. 
Recital of necessity to sell whole 
property see infra § 1900. 
SO. Fitch v. Casey, 2 Greene (Iowa) 


300. 
31. Jones v. Dils, 18 W.Va. 759. ° 
[a] Part of tract sold.—If the re- 


port of the sheriff shows that an en- 
tire tract of land was sold at the 
tax sale, a deed of a part of the tract 
is void. Jones v. Dils, 18 W.Va. 759. 

32. Flint v. Webb, 25 Minn. 93; 
Hale v. Penn, 25 Gratt. Aen ya 261; 


Jones v. Dils, 18 W.Va. 
33. Colo.—Barnett v. Jaynes, 57 P. 
703, 26 Colo. 279; Crisman v. John- 


son, 47 P. 296, 23 Colo. 264, 58'Am.S. 
R. 224; Waddingham v. Dickson, 29 
P. 177, 17 Colo. 223. 

Fla.—State v. Jordan, 17 So. 742, 
36 Fla. 1. 

Kan.—Nesbit v. Bearman, 109 P. 
1085, 83 Kan. 122; Jones v. Garden 
City, 106 P. 997, 81 Kan. 59; Gibson 
v. Shiner, 88 P. 255, 74 .Kan--‘728; 
Dodge v. Emmons, 9 P. 951, 34 Kan. 
732; Cartwright v. McFadden, 24 Kan. 
662; Watkins v. Inge, 24 Kan. 612. 

Mass.—-Pejepscut Proprietors. v. 
Ransom, 14 Mass. 145 

Mich.—Jackson v. Mason, 106 N.W. 
1112, 143 Mich. 355. ; 
ea Rey v. Murdock, 86 Miss. 

Mo.—Allen v. White, 10 S.W. 881, 
98 Mo. 55. 

Neb.—Towle v. Holt, 15 N.W. 203, 
14 Neb. 221. 

awake v. Darling, 86 N.W. 
490215 -S-D. 

[a] Scmucstive statute.—The stat- 
ute providing for the transfer of more 
than one tract of land or lot in a tax 
deed applies to sales of tracts made 
before, but deeded after, the passage 
of the act, as well as_ sales made 
thereafter. ha v. Garden City, 106 
P. 997, 81 Kan. 

34. Stieff v. PPartwell, 17 So. 899, 
35 Fla. 606. 

35. Nesbit v. Bearman, 109 P. 1085, 
83 Kan. 122. 

36. Hunt v. Stinson, 77 N.W. 901, 
101 Wis. 556. 

37. Silliman v. Frye, 6 Ill. 664; 
Roe v. Geiger, 112 S.E. 509, 91 W.Va. 
203 ; 


38. Emerson v. Shannon, 47 Colo. 


302, 23 Colo. 274, 58 Am.S.R. 232; 


Cartwright v. McFadden, 24 Kan. 662; 
Weeks vy. Merkle, 52 P. 929, 6 OKI. 
714. 

39. Affected by statute of limita- 
tions see infra §§ 2033-2035. 

40. U.S.—Ontario Land Co. v. Wil- 
fong, 162 F. 999 [rev on other grounds 
171 F. 51, 96 C.C.A. 293, and aff-32 S 
Ct. 328, 223 U.S. 543, 56 L.Ed. 544]. 

Ala.—Lodge v. Wilkersen, 56 So. 
994, 174 Ala. 133; Francis v. Sand- 
lin, 43 So. 829, 150 Ala. 583. 

Ark.—Sutton v. Lee, 28 S.W.(2d) 


*By WM. HowaRD BUCHANAN .(§§ 1914-1923). 


119; Stanley v. Snell, 


we e 


TAXATION 


Also it is held 


However, | deed.*? 


quires.*# 


697, 181 Ark. 914: Halliburton v. 
Brinkley, 204 S.W. 2138, 135 Ark. 592; 
Morris v. Eagle, 126 S.W. 382, 94 Ark. 
180; Penix v. Rice, 124 S.W. 747, 93 
Ark. 176; Dickinson v. Arkansas City 
Imp..Co., 92.S.W..21, 77 Ark..570, 113 
Am.S.R. 170. 

(App.) 291 


Cal.—Tasker v. Nieto, 
P. 688; Butterfield v. Union Holly- 
wood Water Co:,. 179° Ps 524.239) ‘Cal, 
App. 605; Cordano vy. Kelsey, 151 P. 
391, 398, 28 Cal.App. 9; McLauchlan 
v. Bonynge, 114 P. 798; 15 Cal.App. 
239; Commercial Nat. Bank v. Schlitz, 
91 P. 750, 6 Cal.App. 174. 

Colo.—Lines vy. Digges, 95 P. 341, 
43 Colo. 166. 

Fla.—Jarrell v. McRainey, 61 So. 
240, 65 Fla. 141; Sherlock v. Varn, 59 
So. 953, 64 Fla, 447. 

Ind.—Sloan v. Sewell, 81 Ind. 180; 
Sharpe vy. Dillman, 77 Ind. 280; Knotts 
v. Tuxbury, 117 N.B. 282, 69 Ind.App. 
248; Sullenger v. Baecher, 101 N.E. 
517, 102 N.E. 380, 55 Ind.App. 365. 

Iowa.—Martin v. Cole, 38 Iowa 141. 

Kan.—Robertson v. Lombard Liqui- 
dation.;Co,, (85 (P..528,. 73>,Kan." 7179; 
Kruse v. Fairchild, 85 P. 303, 73 Kan. 
308; Ham v. Booth, 83 P. 24,72 Kan. 
429; Gibson ve Hammerburg, 83 P. 
23, 72 Kan. 363; McDonough v. Mer- 
ten, es yie Sa oh Th bh yf 53 Kan. 120; Wood v. 
Nicolson, 23 P. 587, 43 Kan. 461; Wil- 
kins v. Tourtellott, "28 Kan. 825; Bruce 
v. McBee, 23 Kan, 379; Hale v. Sweet, 
53 P. 279, 7 Kan.App. 409. 

La.—In re Aztec Land Co., 85 So. 
634, 147 La. 672; McHugh v. Albert 
Hanson Lumber Co., 82 So. 392, 145 
La. 421; Quaker Realty Co. v. Guibila- 
ti, 66 So. 394, 136 La. 52; Brock v. 
Satchell, 58 So. 686, 130 La. 853; Lew- 
is & Co. v. Brock, 48 So. 563, 123 La. 
1; Levy v. Gause, 36 So. 684, 112 La. 
789; Cooper v. Falk, 33 So. 567, 109 
La. 474 (holding insufficient the fol- 
lowing description: ‘A certain tract 
of land assessed in the name of Rob- 
ins and Cooper, containing six hun- 
dred and forty acres; boundaries un- 
known’’); Boyle v. West, 31 So. 794, 
107 La. 347; Thibodaux v. Keller, 29 
La.Ann. 508; Dodeman v. Barrow, 11 
La.Ann, 87; Wilson v. Marshall, 10 
La.Ann, 327; Wills v. Auch, 8 La.Ann. 
5 La.App. 635; 
Weber v. Martinez, 7 La.A. (Orleans) 
38. 

Me.—Green v. Alden, 42 A. 358, 92 
Me. 177; Skowhegan Sav. Bank v. 
Parsons, 30 A. 110, 86 Me. 514. 

Minn.—Kampfer v. East Side Syn- 
dicate, 104 N.W. 290, 95 Minn. 309; 
Bell v. McLaren, 93 N.W. 515, 89 Minn. 
24. 

Miss.—Lott.v. Rouse,'111 So. 838, 
147 Miss. 802; Cassidy v. Hartman, 
46 So. 536, 93 Miss. 94; Boone v. 
Wells, 45 So. 571, 91 Miss. 799. 

Mont.—Horsky v. McKennan, 162 
P. 376, 379, 58 Mont. 50 [cit Cyc]. 
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General. The description in the tax deed must be 
accurate enough to convey to the purchaser the pre- 
eise land which he has bought and no other, and 
must be sufficiently clear and certain for all pur- 
poses of identification, both in support of the tax 
title and in order that it may not injuriously mis- 
lead parties interested in the land; 
this it is void and passes no title.*° 
risdictions the requirements as to certainty in the 
description of land in a tax deed have been held to 
be stricter than in the case of voluntary sales by 
the owner;*! but in other jurisdictions by express 
provision of the statutes*? any description which 
would be sufficient between grantor and grantee 
in an ordinary conveyance is’‘sufficient in a tax 
If the description is such that it furnishes 
means by which the land may be identified with 
reasonable certainty that is all that the law re- 
It is not necessary that the deed should 


if it fails in 
In some ju- 


N.Y.—Rhinehart v. O’Connor, 158 
N.Y.S. 337, 173 App.Div. 942; Peo. v. 
Golding, 55 Mise. 425, 106 N.Y.S, 821; 
Utica Bank v. Mersereau, 3 Barb.Ch. 
528, 49 Am.D. 189. 

Ohio.—Marmet-Helm Coal, etc., Co. 
v. Cincinnati, ete., St. Ry., 28 OhioCir. 
Ct. 618. 

Pa.—wNorris v. Delaware, R. 
Co., 66 A. 1122, 218 Pa. 88. 

Tex.—Ozee v. Henrietta, 38 S.W. 
768, 90 Tex. 334; Claiborne v. Elkins, 
15 S.W. 395, 79 Tex. 380; Crumbley v. 
Pests 32 S.W. 438, 11 Tex.Civ.App. 

Va.—Dennis v. Robertson, 96 S.B. 
802, 1238 Va. 456. 

Wash.—Miller v. Daniels, 92 P. 268, 
47 Wash, 411. 

W.Va.—Roe v. Geiger, 112 S.E. 509, 
91 W.Va. 203. 

Wis.—Mendota Club v. Anderson, 
78 N.W. 185, 101 Wis. 479; Austin vy. 
Holt, 32 Wis. 478. 

Rote ee v. Nelles, 11 Can.S.C. 

N.S.—Dominisky v. Fitzgerald, 55 
N.S. 1, 62 Dom.L.R. 524. 

i ae —Booth v. Girdwood, 32 U.C.Q. 


eth Where description is equally 
applicable to different pieces of prop- 
erty, so that it cannot be said which 
it was intended to cover, the deed, 
owing to the uncertainty of descrip- 
tion, is insufficient as a conveyance 
of the property. Butterfield v. Union 
Hollywood Water Co., 179 P. 524, 39 
Cal.App. 605. . 

[b] Wract of swamp land, which 
cannot be described otherwise than 
by the name of the owner and the 
United States survey, cannot be said 
to be identified by a description which 
gives neither. McHugh vy. Albert 
Hanson Lumber Co., 82 So. 392, 145 
La. 421. 

41.. Lodge v. Wilkerson, 56 So. 994, 
174 Ala. 183; Woodall v. Edwards, 
104 S.W. 128, 83 Ark. 334; Jarrell v. 
McRainey, 61 So. 240, 65 Fla. 141. 

42. See statutory provisions. 

43. Herod v. Carter, 106 P. 32, 81 
Kan. 236; Mendota Club v. Anderson, 
78 N.W.-185, 101 Wis. 479; Meade v. 
Gilfoyie, 24 N.W. 4138, 64 Wis. 18; De- 
lorme v. Ferk, 24 Wis. 201. 

44. U.S.—Virginia & West Vir- 
ginia Coal Co. v. Charles, 251 F. 83 
[aff 254 F. 379, 165 C.C.A. 599 error 
allowed 255 F. 992, 167 C.C.A. 671, and 
dism 40 S.Ct, 345, 252 U.S. 569, 64 L. 
Ed. 720]. 

Cal.—Smart v. Peek, 2 P.(2d) 380; 
Campbell v. Shafer, 121 P. 737, 162 


etc., 


Cal. 206; Boxwell v. Sylvia, (App.) 4 
P.(2d) 787 [superseding op 2 P.(2d) 
Ey Etat 


Ind.—Allen v. Gilkison, 132 N.E. 12, 
76 Ind.App. 233. 

Kan.—Herod v. Carter, 106 P. 32, 
81 Kan. 236; Goodrow v. Stober, 102 
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of itself describe lands so that they may be located 
by the deed alone, but it is sufficient if the deserip- 
tion contained in such deed furnishes the means 
by which the lands can be identified.*® 
tion may be incomplete or inaccurate, and yet suf- 
ficient to make the deed valid, if it leaves no doubt 
about the identity of the property*® and, where the 
deed is definite and certain enough to enable those 
familiar with it readily to recognize the land in- 
tended to be sold, a technical inaccuracy*’ or clerical 
In the absence of 
statutory requirement the deed need not follow the 
form appearing in the tax list,*® it being sufficient 
if the land be definitely identified, even though this 
be in different language or abbreviations from the 
No sufficient description can be given 
by merely stating the quantity or acreage of the 


error’® will not invalidate it. 


tax list.5° 


P. 1089, 80 Kan. 597; Kennedy v. 
Scott, 83 P. 971, 72 Kan. 359. 

Ky.—Moseley v. Hamilton, 124 S. 
W. 894, 186 Ky. 680. 

La.—Close v. Rowan, 130 So. 350, 
171 La. 263; Fellman’s Heirs v. In- 
terstate Land Co., 112 So. 405, 163 La. 
529; Gamet’s Estate v. Lindner, 106 
So. 22, 159 La. 658; Nebraska-Tensas 
Co. v. Moritz, 102 So. 195, 157 La. 174; 
Lane v. Ferre, 86 So. 186, 147 La. 796; 
Board of Com’rs for Fifth Louisiana 
Levee Dist. v. Concordia Land & Tim- 
ber Co., 74 So. 921, 141 La. 247; 
Schwartzenberg v. Schwartzenberg, 
70 So. 280, 1388 La. 294; Boyle v. West, 
31 So. 794, 107 La. 347; Dupuis v. 
Reynaud, 8 La.App. 116; Stanley v. 
Snell, 5 La.App. 635; Succession of 
Ducatel, 5 La.App. 74. 

117 A 94, 


Me.—Hunt vy. Latham, 
Kelley v. Jones, 86 A. 


121 Me. 303; 
‘252, 110 Me. 360. 

Mass.—Welch v. Haley, 112 N.E. 
‘860, 224 Mass. 261; Conners v. City 
of Lowell, 95 N.E. 412, 209 Mass. 111, 
Ann.Cas.1912B 627; Welsh v. Briggs, 
90 N.E. 1146, 204 Mass. 540. 

Mich.—Powers v. Corry, 151 N.W. 
876, 184 Mich. 630. 

. Miss.—Talmadge v. Seward, 124 So. 
791, 155 Miss. 580; Martin v. Smith, 
105. So. 494, 140 Miss. 168; Standard 
Drug Co. v. Pierce, 71 So. 577, 111 
Miss. 354; Strauss v. McAllister, 5 
So. 625. 

' N.Y.—People ex rel. Staples v. 
Sohmer, 134 N.Y.S. 548, 150 App.Div. 
,8 [aff 99 N.E. 156, 206 N.Y. 39]; Wal- 
lace v. Curtis, 61 N.Y.S. 994, 29 Misc, 
415 [rev on other grounds 65 N.Y.S. 
643, 53, App.Div. 41]. 

_.N.C.—State Board of Education v. 
Remick, 76 S.E. 627, 160 N.C. 562. 

. §.D.—Evans v. Doolittle, 153 N.W. 
762, 35 S.D. 604. 

Tex.—Flanagan v. Boggess, 46 Tex. 

830; State Mortg. Corporation v. 
Groos, (Civ-App.) 12 S.W.(2d) 260; 
Day v. Needham, 22 S.W. 103, 2 Tex. 
Civ.App. 680... 
. Wash.—Lara. v.. Peterson, 105 P. 
160, 56 Wash. 70; -Ontario Land Co. v. 
Yordy, 87 P. 257, 44 Wash. 239 [aff 
ay athe 278,, 212 U.S; 152,::63 Liked. 
. W.Va.—State v. Mathews, 69 S.E. 
644, 68 W.Va. 89; McGraw v. Lakin, 
€¢ 5.E. 27, 67 W.Va. 385. 

Wis.—Meade v. Gilfoyle, 24 N.W. 
413, 64 Wis. 18; 
Wis. 201. 

!- [a] In Colorado, although Millis 
‘Annot. St. § 1901, prescribing the 
form of tax deeds, requires two de- 
scriptions of the property, one of the 
“property assessed, and the other of 
the property sold, the second descrip- 
tion need not be of the same particu- 
larity as the first, but any apt words 
which clearly indicate the property 
bid for and sold are sufficient, and 
hence, where the entire property as- 
-sessed is sold the use of.the words 


Delorme vy. Ferk, 24: 


TAXATION 


avoid it.5? 
The deserip- 


“said property,” “the property above 
described,” or “the whole of said 
property,” is a sufficient compliance 
with the statute, being a description 
of the property bid for and sold by 
reference to the property described 
as taxed. Lines v. Digges, 95 P. 341, 
43 Colo. 166. 

[b] Sale of least quantity bidder 
would take.—(1i) Where, under the 
statute, the sale was of the least 
quantity of the land which the bidder 
would take for the taxes, costs, etc., 
the deed, in addition to setting out 
this fact shows that the entire prop- 
erty assessed was sold, the use of the 
words “‘said property,” “the property 
above described,” or ‘“‘the whole of 
said property,” to indicate the prop- 
erty bid for and sold, describes with 
sufficient certainty the particular 
property sold, being a description of 
the property bid for and sold by 
reference to the property previously 
described as taxed. Lines v. Digges, 
95 P. 341, 48 Colo. 166. (2) A tax 
deed, having theretofore given a de- 
scription of a parcel of land, and 
stated that the collector offered for 
sale the least quantity thereof to pay 
the assessment, ete., and that the 
grantee was the bidder who was will- 
ing to take the least quantity there- 
of, and pay the assessments, etce., 
stated that the said least quantity or 
smallest portion of the land described 
was struck off to the grantee, and 
that the land was sold for assess- 
ments and subject to redemption. 
The granting clause stated that the 
collector thereby granted “all that lot, 
piece, or parcel of land so sold and 
hereinbefore and lastly described in 
this deed.” It was held that the deed 
showed that the whole of the lot was 
the least quantity which any bidder 
was willing to take, and that such 
whole was in fact sold and conveyed 
by the deed, and that the deed was 
not open to the objection that it pur- 
ported to convey the “least quantity 
or smallest portion,” without desig- 
nating what it was. Best v. Wohl- 
ford, 94 P. 98, 153 Cal. 17. (3) A tax 
deed, reciting that a person named 
having offered to pay a certain sum, 
“being the whole amount of taxes, in- 
terest and costs then due and remain- 
ing unpaid on said property for 1889, 
to wit, NE* sec. 35-2-36, which was 
the least quantity bid for,” is not open 
to the objection that the property is 
not described with sufficient certainty, 
in that the word ‘for’ should have 
been used between the words “remain- 
ing unpaid” and “said property,” in- 
stead of “on,” as ‘there immediately 
followed a description of the property, 
and the words “which was the least 
quantity bid for” removed any possi- 
ble uncertainty. Howell vy. Gruver, 
97 P. 467, 78 Kan. 378. 

45. Abbott v. Coates, 86 N.W. 1058, 
62 Neb. 247. 


[$§ 1914-1915 


land,*! but if the description is otherwise perfect 
and correct, a mistake in this particular will not 
In some jurisdictions there is express 
statutory authorization for a description of the prop- 
erty by name®’ or by any description by which it 
may be known.°+ } 
name of a former owner of the land will not avoid 
the deed,°® but there is contrary authority.”® 

[§ 1915] (2) Metes and Bounds and Other Par- 
ticular Descriptions. ) 
stated,57 and according to local usage, the descrip- 
tion in the deed may be,°® and in some jurisdictions 
must be,5® by metes and bounds or by reference 
to a recorded map,°® or by giving the number of 
the lot,¢1 provided in some jurisdictions®? but not 
in others®® that there is a reference to some plan 
on which the land may be found plotted, or by giv- 


A mistake as to the Christian 


Subject to the rules above 


46. Bosworth v. Danzien, 25 Cal. 
296; Third Dist. Land Co. v. Villa- 
vaso, (La.) 136 So. 2. 

47. Goodrow v. Stober, 102 P. 1089, 
80 Kan, 597; Howell v. Gruver, 97 P. 
467, 78 Kan. 378; Harris v. Curran, 4 
P. 1044, 32 Kan. 580; Delorme v. Ferk, 
24 Wis. 201. * 

48. Marley v. Norman’s Land & 
Mfg. Co., 282 S.W. 704, 289 Mo, 221; 
Northern Pac. Ry. Co. v. Smith, 122 P. 
1057, 68 Wash. 269. - 

49. Hushaw v. Wood, 160 N.W. 
274, 178 Towa 752. 

50. Hushaw v. Wood, supra. 

51. Gooch v. Benge, 14 S.W. 375, 90 
Ky. 393, 12 Ky.L. 368; Cooper v. Falk, 
33 So. 567, 109 La. 474; Libby v. May- 
berry, 13 A. 577, 80 Me. 137; Todd v. 
Lunt, 19 N.E. 522, 148 Mass. 322. 

52. Towell v. Etter, 59 S.W. 1096, 
63 S.W. 58, 69 Ark. 34; Graves v. 
Hayden, 2 Litt. (Ky.) 61; Smith v. 
New Orleans, 9 So. 773, 43 La.Ann. 


726. 
53. Smart v. Peek, (Cal.) 2 P.(2d) 
380; Nebraska-Tensas Co. v. Moritz, 


102 So. 195, 157 La. 174. 

54 Hildie v. Eckhart, 169 N.W. 14, 
203 Mich. 346. 

55. Greely v. Steele, 2 N.H. 284. 

56. Proctor v. Nance, 119 S.W. 409, 
220 Mo. 104, 182 Am.S.R. 555 (where 
the proceedings for the sale of land 
for taxes and the deed pursuant 
thereto designated the landowner as 
“R. L. Hall,” the deed was insufficient 
to convey the title of record of ‘‘Rob- 
ert Lee Hall”). , 


57. See supra § 1914. 
oe Cal.—Brunn v. Murphy, 29 Cal. 


Kan.—Dodge v. Emmons, 9 P. 951, 
34 Kan. 732. 
- Mass.—Hill v. Mowry, 6 Gray 551. 

N.Y.—Zink v. McManus, 24 N.E. 
467, 121 N.Y. 259; Oakley v. Healey, 
38 Hun 244, 

Wis.—Scheiber v. Kaehler, 5 N.W. 
817, 49 Wis. 291. 

Ont.—McIntyre v. Great Western 
R. Co., 17 U.C.Q.B. 118. 

[a] Thus a description of prop- 
erty as “400 acres of woodland,” 
bounded by property of certain land- 
owners, has been held = sufficient. 
ie v. Rowan, 130 So. 350, 171 La. 


59% Roller v. Armentrout, 86 S.E. 
906, 118 Va. 173 [error dism 38 S.Ct. 
221, 245 U.S. 642, 62 L.Ed. 527 mem]. 

60. Stewart v. Atkinson, 273 P. 
606, 96 Cal.App. 50 (although there 
are two maps on record which are in 
every respect identical). 

61. Peo. v. Sohmer, 134 N.Y.S. 543, 
150 App.Div. 8 [aff 99 N.B. 156, 206 
N.Y. 39]. 

62. Conners v. City of Lowell, 95 
N.E. 412, 209 Mass. 111, Ann.Cag. 
1912B 627. “or ees 

63. People ex rel. Staples v. Soh- 
mer, 134 N.Y.S. 543, 150 App.Div. 8 
[aff 99 N.E. 156, 206 N.Y. 39]. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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§§ 1915-1918] | 


i 


ing the number of the lot and block,*+ or by giving 
_ the street®® or streets®* bounding the land; but a 

description of the property as “a house and lot” on 
a certain street, without the number, is void for 
uncertainty,*” although the dimensions or the name 
Where a tax deed 
refers to a map, the map must.be correctly named, 
and the description gathered from both must be as 
certain as though it were contained in the deed 


of the owner may be added.°8 


alone.®9 


Government survey. In suitable cases the land 
may be described by the numbers of the subdivi- 
sions of the government survey,7° and the usual 
abbreviations for these subdivisions and for the 
points of the compass may be used.’!_ The abbrevia- 
tions used, however, must have been in such general 
use with regard to government surveys that the 
meaning thereof will be intelligible, not only to ex- 
perts, but also to persons with only ordinary knowl- 


edge of such matters.72 


[$ 1916] (8) Designation of State, County, Etc. 
If the description is otherwise correct and sufficient, 
it is not necessarily invalidated by omitting to name : 
the state and county;7* but it is otherwise if the 


\ 


TAXATION 


the deed.75 


[§ 1917] (4) Several Tracts Covered. 
deed be made for two tracts separately assessed and 
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New county created. Where lands which are 
properly described by section, town, and range, were 
attached to one county at the time of assessment and 
return, but were transferred to another county be- 
fore the tax sale, a description of the lands as being 
in the former county has been held not to invalidate 


if one 


returned delinquent, it must, under some statutes, 


contain a description of each tract, and a deed de- 
‘seribing by metes and bounds a single tract, pur- 
porting to be the aggregate of the two tracts and 
not describing the two tracts separately, is not in 
conformity to the statute and is void on its face.7® 
An error in the description of one tract of land in 
a tax deed will not invalidate the deed as to other 
tracts included in it and properly described.77 

[§ 1918] (5) Part of Tract or Undivided Interest. 


Where a tax deed attempts to convey a portion of 


name of the city or town is omitted."4 


64. Cal.—Furrey v. Lantz, 122 P. 
10738, 162 Cal. 397. 

Kan.—Gibson y. Shiner, 88 P. 259, 
74 Kan. 728. 

La.—Syer v. Bundy, 9 La.Ann. 540. 

Tex.— Hubbard v. Arnold, 2 Tex. 


Unrep.Cas. 327; Wolf v. Gibbons, 
(Civ.App.) 69 S.W. 238; Homes v. 
Henrietta, (Civ.App.) 41 S.W. 728. 


Wash.—Ontario Land Co. v. Yordy, 
87 P. 257, 44 Wash. 239 [aff 29 S.Ct. 
278, 212 U.S. 152, 53 L.Ed. 449]. 

[a] Where there are’ several lots 
in same square or other division bear- 
ing the same number, a description of 
the property by the number of the lot 
and square is insufficient. Miller v. 
Williams, 67 P. 788, 135 Cal. 183; 
Sleight v. Roe, 85 N.W. 10, 125 Mich. 
585; Crysler v. McKay, 2 Ont.App. 
569; Lount v. Walkington, 15 Grant 
Ch. (Ont.) 332. 

65. Welsh v. Briggs, 90 N.E. 1146, 
204 Mass. 540. 

[a]. Tax deed, describing land as 
“on the northerly side of” street, is 
not invalid because the premises 
taxed run to the middle of the street. 
Welsh vy. Briggs, 90 N.B. 1146, 204 
Mass. 540. 

66. New Orleans Land Co. v. Na- 
tional Realty Co., 46 So. 208, 121 La. 
196. 

[a] hus a description as a num- 
bered lot fronting on named streets, 
between named streets, was sufficient. 
McDaniel vy. Thomas, 133 S.E. 624, 162 
Ga. 592. 

[b] Description as bounded by 
four well-known streets open and in 
use is sufficient. New Orleans Land 
Co. v. National Realty Co., 46 So. 208, 
121 La. 196. 


67. Ala.—Jones v. Pelham, 4 So. 
22, 84 Ala. 208. 
Cal_—Keane v. Cannovan, 21 Cal. 


91, 82 Am.D. 738. 
Fla.—Walls v. Endel, 20 Fla. 86. 
La,—Marin v. Sheriff, 30 La.Ann. 


293. 
Me.—Whitimore vy. Learned, 70 Me. 


BE fag Gera teh v. Brothers, 38 So. 
353, 86 Miss. 241; Bowers v. Andrews, 
2 Miss. 596. 
P R.E—Tripp v.. ide, 3 pee oae 
. see cases supra note . 

os. Cordano v. Kelsey, 151 P. 391, 
398, 28 Cal.App. 9. ‘ 

70. Ark.—Rhodes v. Covington, 63 
S.W. 799, 69 Ark. 357. 

Kan.—Wendell v. Whitaker, 28 Kan. 
690. 

Mo.—Miller v. Keaton, 139 S.W. 158, 
236 Mo. 694. 


eC e en. v. Nelson, Wright 


a ae re Gordon, 7 Terr.L. 

{a] Fractional calls will not ren- 
der the deed void for insufficient de- 
scription. Bartel v. Ingram, 11 S.W. 
(2d) 488, 178 Ark. 699. 

71. Cal.—Stanton v. Hotchkiss, 108 
Ps 8645157 Cals 652: 

Il1l.—Taylor v. Wright, 13 N.B. 529, 
£21 L11, “455; . 

Iowa.—Ellsworth v. Nelson, 46 N. 
W. 740, 81 Lowa 57. 

La.—Louisiana Land Co. v. Blake- 
wood, 59 So. 984, 131 La. 539. ; 

Me.—Moulton v. Egery, 75 Me. 485. 

Mich.—Amberg v. Rogers, 9 Mich. 
332; Sibley v. Smith, 2 Mich. 486. 

Miss.—Morgan v. Schwartz, 6 So. 
326, 66-Miss. 613. 

Mo.—Miller v. Keaton, 139 S.W. 158, 
236 Moa. 694; Lowe v. Ekey, 82 Mo. 
286. 

S.D.—Evans v. Doolittle, 153 N.wWw. 
762, 35 S.D. 604. 

N.W.Terr.—In re Gordon, 7 Terr.L. 
134. 

{a] Thus “Tract No. 1, SW. % 
and W. % of N.W. 4 and N.W. \% of 
S.E. % and W. % of S.W. % of S. 
E. 4% of section 4, township 23, range 
12” is not an insufficient description 
because of the use of abbreviations. 
Miller v. Keaton, 139 S.W. 158, 160, 
236 Mo. 694. 

72. Brinkley v. Halliburton, 196 
S.W. 118, 129 Ark. 334, 1 A.L.R. 1225. 

[a] Thus “N. of R. R. fri. S. W. 
%. Section 26, T. 6, N. R. 7 EB., 125 
acres,’ was held insufficient. Brink- 
ley v. Halliburton, 196 S.W. 118, 129 
Ark. 334, 1 A.L.R. 1225. 

73. Smith v. Philips, 41 So. 527, 51 
Fla. 327; Billings v. Kankakee Coal 
Co., 67 Ill. 489; Haynes v. Heller, 12 
Kan. 381; Lewis v. Seibles, 3 So. 652, 
65 Miss. 251, 7 Am.S.R. 649. 

74, Campbell v. Packard, 20 N.W. 
672, 61 Wis. 88. 

75. Austin v. Holt, 32 Wis. 478. 

76. Roe v. Geiger, 112 S.E. 509, 91 
W.Va. 203. 

77, See infra § 1944. 

73. U.S.—Hintrager v. Nightingale, 
36 F. 847. : 

Ark.—Buchanan v. Pemberton, 220 
S.w. 660, 143 Ark. 92; Hewett v. 
Ozark White Lime Co., 180 S.W. 199, 
120 Ark. 528. 

Cal.—Roberts v. Chan Tin Pen, 23 
Cal. 259; Stewart v. Atkinson, 273 P. 
606, 96 Cal.App. 50. 

Colo.—Smith v. Highland Mary 
Mining, Milling & Power Co., 259 P, 


a tract or lot it must be so particularly described 
that it can be definitely and certainly located within 
the boundaries of the larger tract;7® it will not 
do to describe it as a “part” of the tract,7® or the 


1025, 1026, 82 Colo. 288 [cit Cyc]; 
Foster v. Gray, 133 P. 146, 24 Colo. 
App. 247. 

Kan.—Townsend v. Mallory, 146 P. 
318, 319, 94 Kan. 297 [quot Cye]. 

La.—Board of Com’rs of Fifth 
Louisiana Levee Dist. v. Concordia 
Land & Timber Co., 90 So. 402, 149 
La, 1053. 

Mo.—Roth v. Gabbert, 27 S.W. 528, 
123 Mo. 21. 

{al Description held sufficient.— 
(1) Halbouer. v. Cuenin, 101 P. 763, 
45 Colo. 507; Board of Com’rs of 
Fifth Louisiana Levee Dist. v. Con- 
cordia Land & Timber Co., 90 So. 402, 
149 La. 1053; Gilman v. Riopelle, 18 
Mich. 145; Austin v. Armstrong, 28 
U.C.C.P. (Ont.) 47; Fraser v. West, 
21 U.C.C.P.(Ont.) 161. (2) Deed con- 
veying a portion of a larger tract, de- 
seribing lands as lying in a certain 
district bounded by lands of named 
persons, has been held not void for 
indefiniteness. Durden vy. Phillips, 
144 S.E. 313, 166 Ga. 689, [foll Cadwell 
v. Phillips, 146 S.E. 637, 168 Ga. 401. 

79.. Ark.—Penix v. Rice, 124 S.W. 
747, 93 Ark. 176; Dickinson y. Arkan- 
sas City Imp. Co., 92 S.W. 21, 77 Ark. 
570, 113 Am.S.R. 170; Covington v. 
Berry, 88 S.W. 1005, 76 Ark, 4606; 
Schattler vy. Cassinelli, 19 S.W. 746, 
56 Ark. 172; Hershey v. Thompson, § 
S.W. 689, 50 Ark. 484. 

Ill.—Brickey v. English, 22 N.E. 
854, 129 Ill. 646. 

Ind.—Armstrong y. Hufty, 55 N.E. 
443, 60 N.E. 1080, 156 Ind. 606; Coop- 
er v. Jackson, 71 Ind. 244, 

Iowa.—Mahaska County v. Bennett, 
129 N.W. 838, 150 Iowa 216. 

Kan.—Townsend yv. Mallory, 146 P, 
318, 319, 94 Kan. 297 [quot Cyc]. 

me Thad v. Jones, 86 A. 252, 110 


Me. 36 
Ont.—Davidson vy. Kiely, 18 Grant 


-Ch, 494; Knagegs v. Ledyard, 12 Grant 


Ch. 320. 

[a] In Mississippi (1) a deed de- 
scribing the land sold as part of a 
specified numbered lot in a specified 
numbered square, without specifying 
the particular part, has been held 
void for uncertainty. Hughes vy. 
Thomas, 29 So. 74, 75 (“the descrip- 
tion in the tax deed, which is presum- 
ably a copy from the assessment roll, 
gives no start. It suggests no course. 
Whether the north part, or the, east 
part, or the south part, or the west 
part, is not given on the roll’); Cog- 
burn y. Hunt, 54 Miss. 675. (2) But 
a description of land as a specified 
number of acres of north, south, east, 
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balance of it,®° or as a given fractional part of it,®* 
or the residue,*? or as so many acres out of the 
tract,®® or as a certain tract “less’®+ or “except- 
There are some 
decisions to the effect that when the quantity of 
the land intended to be conveyed®® or excepted‘? 
is stated and also its general location with referencé 
to the larger tract, nothing being left uncertain 
but the shape of the portion to be conveyed or ex- 
cepted, the description may be sustained, the pre- 
sumption being that. the land was intended to lie 
in the form of a square; -but this rule does not ap-,. 
ply where the shapo of the whole tract is such that 
it would not be possible to lay off the required num- 
ber of acres in the form of a square.*® 
requirements as to the method of laying off the 


ing’®> a given number of acres. 


TAX ATION 


Statutory 


part of a tract sold govern the description in the 


or west part of a legal subdivision is 
good. Illinois Cent. R. Co. v._Le 
Blane, 21 So. 760, 74 Miss. 650; Her- 
ring v. Moses, 14 So. 437, 71 Miss. 620; 
Tierney v. Brown, 5 So. 104, 65 Miss. 


563; McCready v. Lansdale, 58 Miss. 
877; Bowers v. Chambers, 53 Miss. 
259. (3) Under Code Annot. (1892) 


§ 3776, providing that, in assessing 
Jand, a description of it as a part of 
a designated tract shall be held to 
embrace such part as is the subject 
of separate ownership, a description 
of land in a tax deed as the west 
part of a certain quarter section, “110 
acres, more or less,” is sufficient, 
where there has been conveyed to an- 
other person fifty acres, the east part 
of the same quarter. Wheeler v. 
Lynch, 42 So. 538, 89 Miss. 157. 

{[b] In Pennsylvania a treasurer’s 
tax sale of part of a tract of land and 
a conveyance of that part, designating 
the quantity but not the locality, is 
good, and the purchaser has an unre- 
stricted choice in the tract. Coxe v. 
Blanden, 1 Watts 533, 26 Am.D. 83. 
But see Erwin v. Helm, 13 Serg.&R. 
151 (holding that such right of elec- 
tion as to the location of the land 
would be ruinous to the owner). 

80. Townsend v. Mallory, 146 P. 
318, 319, 94 Kan. 297 [quot Cyc]; 
Pearce v. Perkins. 12 So. 205, 70 Miss. 
‘276: Selden v. Coffee, 55 Miss. 41. 
Went Ala.—Dane v. Glennon, 72 Ala. 

0. 

Ark.—Goodrich v. Darr, 256 S.W. 
868, 161 Ark. 514; Mclaughlin v. 
Morris, 234 S.W. 259, 150 Ark. 347; 
Sane v. Booth, 126 S.W. 830, 94 Ark. 

Cal.—Stewart v. Atkinson, 273 P. 
606. 96 Cal.App. 590. 

Kan.—Townsend v. Mallory, 146 P. 
818, 94 Kan. 297 [quot Cyc]. 

See eee v. Hodgkins, 58 Me. 

Ohio.—Winkler y. Higgins, 9 Ohio 
St. 599. 
ca Ont.—Williams v. McColl, 23 U.C.Q. 

- 405. 

But see Hobe v. Rudd, 161 N.W. 551, 
165 Wis. 152 (holding that under St. 
[1915] § 1047, as to description of 
jand in tax proceedings, a tax deed 
of an undivided one half is not void 
for uncertainty, but such half may be 
“identified by reference to prior tax 
proceedings upon which the sale is 
based). 

[a] Undivided portion.—Where the 
Statute provides that the person who 
offers to pay the amount of taxes due 
on any parcel of land for the smallest 
portion of the same is to be consid- 
ered the purchaser, and the portion 
thus designated shall be considered 
*an undivided portion,” it is held that 
a tax deed describing the land con- 
veyed as the “undivided seven-for- 
tieths” of the entire parcel is valid. 
Brundige v. Maloney, 2 N.W. 1110, 
52 Towa 218. 

82. Hornor v. Jarrett, 137 S.w. 
820, 99 Ark. 154. 


fa] Thus, “Res. BE. % N. E. &% 33, 
1 N.'1 BEB. 30 acres,” and ‘Res. S. W. 
¥% 33, 1N.1 E. 100 acres,” and "N. E. 
Cor. BE. 44 N. BE. 1% 38,-1 N. 1) EB. 50 
acres,” is too indefinite and uncertain, 
so as to make the deed void on its 
face. Hornor v. Jarrett, 1387 S.W. 820, 
99 Ark. 154. ; 

sae Ark.—Jacks y. Chaffin, 34 Ark. 


Iowa.—Tucker v. Carlson, 85 N.W. 
901, 118 Iowa 449; Smith v. Black- 
iston, 47 N.W. 1075, 82 Iowa 240; Hlls- 
worth yv. Nelson, 46 N.W. 740, 81 
Towa 57; Griffith v. Utley, 41 N.W. 
21, 76 Iowa 292; Blair Town Lot, etc., 
Co. v. Scott, 44 Iowa 143. 

Kan.—Townsend v. Mallory, 146 P. 
318, 319, 94 Kan. 297 [quot Cyc]; Wil- 
kins v. Tourtellott, 28 Kan. 825. 

L1.—Brock v. E. MclIlhenny’s Son, 
67 So. 951, 1386 La. 9038. 

Me.—Keyes v. State, 117 A. 166, 121 
Me. 306; Powers v. Sawyer, 62 A. 349, 
r00 Me. 536. 

Miss.—Nelson y. Abernathy. 21 So. 
150, 74 Miss. 164; Yandell v. Puch, 53 
Miss, 295. But see Bowers v. Cham- 
bers, 53 Miss. 259 (holding that a 
description ‘14 acres off of the north- 
east corner of an eighth” of a section 
describes the land with sufficient cer- 


tainty). 

Mo.—Western vy. Flanagan, 25 S.W. 
931. 120 Mo. 61. 

N.H.—Harvey v. Mitchell, 31 N.H. 


BY Aae 

N.Y.—Underhill vy. Keirns, 63 N.E. 
1122, 170 N.Y. 587 [aff 66 N.Y.S. 578, 
54 App.Div. 214]. 

Ohio.—Burchard y. Hubbard, 11 
Ohio $16. 

Tex.—Tram Lumber Co. v. Hancock, 
7 S.W.-7124, 70 Tex. 312. 

Wash.——Miller y. Daniels, 92 P. 268, 


47 Wash. 411. 
Ont.—Cayley v. Foster, 25 U.C.O.B. 


405; McDonell v. McDonald, 24 U.C. 
erin Fraser v. Mattice, 19 U.C.Q. 


But see Sheafe v. Wait, 30 Vt. 735 
(holding that a tax deed which de- 
scribes the Jand simply as so many 
acres of a certain lot passes an undi- 
vided interest in such lot equal to 
the proportion which the number of 
acres sold bears to the whole number 
of acres in the lot). 

84. Jarrell v. McRainey, 61 So. 240, 
65 Fla. 141; Townsend v. Mallory, 146 
P. 318, 319, 94 Kan. 297 [quot Cyc] 
Johnson v. Ashland Lumber Co.,.9 N 
W. 464, 52 Wis. 458. 

[a] Thus, a tax deed less than five 
years old when attacked, and describ- 
ing the land as a certain eighty-acre 
tract, less six acres not described, 
was void. Townsend.v. Mallory, 146 
P. 318, 319, 94 Kan, 297 [quot Cyc]. 

85. Zundel v. Baldwin, 21 So. 420, 
114 Ala. 328; Alleman vy. Hammond, 
70 N.E. 661, 209 Ill. 70; Townsend 
v. Mallory, 146 P. 318, 319, 94 Kan., 297 
[quot Cyc]; Marsh v. Ne-ha-sa-ne 
Park Assoc., 49 N.Y.S. 384, 25 App. 
Div. 34; People v. Golding, 106 N.Y.S. 


’ 


[§§ 1918-1921 


deed.8® .Where by reason of deficient acreage of 
a congressional township a quarter section is divid- 
ed, in atcordance with the usual practice, into an 
eighty-acre tract and two numbered lots, each con- 
taining something less than forty acres, one of such 
lots has been held sufficiently described in a tax deed 
us a quarter of the quarter section.®® 

[§ 1919] (6) Improvoments.®1 Where a tax deed 
does not describe improvements, nor the land to 
which they are incident, the tax purchaser has no 
title to improvements under such deeds.®? 

[§ 1920] (7) Surplusage.®* 
it is not permissible to reject any part of the de- 
scription as surplusage, although, if this were done, 
a good and sufficient description would remain.®* 

{§ 1921] (8) Aider by Intendment.°® 


As a general rule 


Unlike 


821, 55 Mise. 425. But see Scheiber 
vy. Kahler, 5 N.W. 817, 49 Wis, 291 
(where the exception was of five acres 
west of a certain creek and the court 
held that, in the absence of evidence 
to the contrary, it must be he’d that 
the five acres were described as west 
of the creek and the balance of the 
tract as east thereof). 


86. Doe v. Clayton, 2 So. 24, 81 
Ala. 391. : 
£7. Dolan v. Trelevan, 31 Wis. 147. 


€8. Ammons v. 15 S.W. 
1049, 78 Tex. 639. 

82. See cases infra this note. 

[a] Sufficient descriptions.—(1) 
Under a statute providing that, when 
less than the whole of the tract ad- 
vertised for sale for taxes is sold, the 
part sold shall be Jaid off in a square 
in the northeast corner, a description 
in the deed of the land sold as a speci- 
fied number of acres in the northeast 


Dwyer, 


corner of a particular quarter section, © 


township, and range is sufficient to 
identify the land sold as a square in 
the northeast corner of the tract. 
Newby v. Brownlee, 23.F. 320; Hor- 
nor v. Jarrett, 137 S.W. 820, 99 Ark. 
154. (2) Although the boundary lines 
of lots varied about twelve degrees 
from due north and south, a tax deed, 
describing them as “Lot 1, less the 
west two feet and lot 2 less west two 
feet’’ and so on for each of the twen- 
ty-eight lots comprising a designated 
block of a city, excepting lot 6, the 
whole of which is described, the num- 
ber of feet varying from less the west 
one foot in the case of lot 3, to less 
the west sixty-one feet in the case 
of lot 28, is sufficient under L. (1899) 
p 301 ¢ 141, providing that the person 
at a tax sale offering to pay the 
amount due on each lot for the least 
quantity thereof shall be the purchas- 
er of such quantity, which shall be 
taken from the east side of the lot, 
ete., as the land sold and the land 
reserved in each lot may be deter- 
mined, Lara yv. Peterson, 105 P. 160, 
56 Wash. 70. 

90. Gunn v. Brower, 105 P. 702, 81 
Kan, 242. 

91. Generally see Improvements 31 
Esopa305% 

92. Smith v. Highland Mary Min., 
Ae & Power Co., 259 P. 1025, 82 Colo. 
poet In deeds generally see Deeds § 

Surplusage in tax recitals generally 
see supra § 1911. 

94. Collins y. Storm, 39 N.W. 161, 
75 Iowa 36; Tallman v. White, 2 N.Y. 
66; Dike v. Lewis, 4 Den. (N.Y.) 237; 
Orton v. Noonan, 23 Wis. 102. But see 
Nelles y. White, 29 GrantCh. (Ont.) 338 
(holding that the words “be the same 
more or less” following the statement 
of the quantity of land, improperly 
inserted in a tax deed, may be reject- 
ed as surplusage). 

95. Construction of tax deeds gen- 
erally see infra §§ 1940-1947. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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§§ 1921-1924] 


deeds between private persons,®® the description of 
the land in tax deeds cannot be aided by intend- 


ment.°* 


[§ 1922] (9) Extrinsic Evidence To Identify. 
The general rule®’ is that extrinsie evidence is not 
admissible to correct defects or uncertainties ap- 
parent on the face of the deed or to explain a patent 
ambiguity,°® but that, if the defect or ambiguity 
is latent, that is, if the description is apparently 
certain and sufficient on its face, but needs evidence 
to apply it to the particular land intended, on ac- 
count of a nonapparent error or mistake, extrinsic 
testimony should be received for this purpose. A 
statute making extrinsic evidence admissible prop- 
erly to apply a description of land in a conveyance 
for taxes? does not permit such evidence where a 
totally void description appears in the tax deed,? 
but extrinsic evidence may be resorted to where it 
will show what land was sold, and there is enough 
in the description in the conveyance to be applied 
to a particular tract of land by the aid of the tes- 


In aid of recitals generally see su- 
pra § 1884. 

96. See Deeds § 245. 

97. Orton v. Noonan, 23 Wis. 102. 

$8. See Evidence §§ 1421, 1706. 

99. Roberts v. Deeds, 16 N.W. 740, 
57 Iowa 320; Gibbs v. Hall, 38 So. 369; 
Smith v. Brothers, 38 So. 353, 86 Miss. 
241; Miller v. Williams, 15 Gratt. (56 
Va.) 213. 

[a] Plat in anditor’s office.—W here 
the description is so indefinite as to 
make it impossible to locate the land, 
the holder of the deed cannot bring 
to his aid a plat in the auditor's of- 
fice to which no reference is made in 
the deed or on the duplicate, and such 
deed is void for uncertainty. Mar- 
met-Halm Coal, ete., Co. v. Cincinnati, 
ete., R. Co.. 28 OhioCir.Ct. 618. 

1. Ga.—Hilton v. Singletary, 33 S. 
EB. 715, 107 Ga. $21. 

Tll.—-Billings v. Kankakee Coal Co., 
€7 =Ill. 489. 

Iowa.—Judd v. Anderson, 1 N.W. 
677, 51 Iowa 345; Blair Town Lot & 
Land Co. v. Scott, 44 Iowa 143. 

Kan.—Knote v. Caldwell, 23 P. 625, 
43 Kan. 464. 

Minn.—Stewart v. Colter, 18 N.W. 
98, 31 Minn. 385. 2 

Miss.—Hanna v. Renfro, 32 Miss. 
125. 

Mo.—Brown v. Walker, 85 Mo. 262; 
Nelson yv. Brodhack, #4 Mo. 596, 100 
Am.D, 328. 

N.H.—Greely v. Steele, 2 N.H. 284. 

N.Y.—Ne-ha-sa-ne Park Assoc. Vv. 
Lloyd, 55 N.Y.S. 108, 25 Misc. 207 
[aff 61 N.Y.S. 1143, 45 App.Div. 631 
(aff 60 N.E. 741. 167 N.Y. 431) ]. 

N.C.—United Lumber Co, v. Pearce, 
82 S.E. 1030, 166 N.C. 588. 


Or.—Minter v. Durham, 11 P. 231, 
13 Or. 470. 
Pa.—Marsh v. Nelson, 101 Pa. 51; 


Hamaker v. Whitecar, 1 Walk. 120, 36 
Leg.Int. 125; Cornelius v. Dunn, 1% 
Pa.Co. 566. 

Tex.—Murphy v. Williams, (Civ. 
App.) 56 S.W. 695; Homes v. Henriet- 
ta, (Civ.App.) 41. S.W. 728; Earle v. 
Henrietta, (Civ.App.) 41 S.W. 727. 
But see Wofford v. McKinna, 23 Tex. 
36, 76 Am.D. 53 (holding that if the 
description be so uncertain and incom- 
plete as to require the aid of extrinsic 
evidence the deed is void). 

Wis.—Jenkins v. Sharpf, 27 Wis. 


472; Mecklem v. Blake, 19 Wis. 397. 
But see Curtis v. Brown County, 22 
“Wis. 167. 


2. See statutory provisions. 

3. Reed/v. Heard, 53 So. 400, 97 
Miss. 743; Hughes v. Thomas, (Miss.) 
29 So. 74. 

>4., Standard Drug. Co. v.. Pierce, 71 
So. 577, 111 Miss. 354; Reed v. Heard, 
53 So. 400, 97 Miss. 743; Illinois Cent. 
R. Co. v. Le Blanc, 21 So. 760, 74 Miss. 
650. 


y 


TAX ATION 


timony.* 


Proceedings. 


assessment rol]& 


[a] Sufficient to admit evidence.— 
Describing land in the tax deed as 
“south % of nerth %, lot 5, block 113, 
Kamper & Whinnery No. 2,” Forest 
county, Miss., is sufficient to make 
competent the assessment roll and 
parol testimony identifying the land 
as being in a certain city. Standard 
Drug Co..v.: Pierce, 71° So...577, 111 
Miss. 354. : 

5. Schwartzenberg y. Schwartzen- 
berg, 70 So. 230, 138 La. 294. 

6. Fitzsimons v. Atherton, 124 P. 
250, 162 Cal. 630; Davis v. Le Mes- 
nager, 92 P. 76, 152 Cal. 97; Baird v. 


Monroe, (Cal.) 89 P. 352; MeLauch- 
lan v. Bonynge, 114 P:. 798, 15 Cal. 
App. 239 


7. Jarrell v. McRainey, 61 So. 240, 
65 Fla. 141. 

8... Levy v. Ladd, 17 So. 635, 35 Fla. 
391; Carneross v. Lykes, 22 Fla. 587; 
Grissom v. Furman, 22 Fla. 581; Car- 
lisle v. Cassady, 46 S.W. 490, 20 Ky.L. 
562; Reed v. Heard, 58 So. 706, 102 
Miss. 28; Gibbs v. Hall, (Miss.) 38 
So. 369; Matthews v. Nefsy, 81 P. 305, 
13 Wyo. 458, 110 Am.S.R. 1020. 

[a] Immaterial variances.—(1) A 
difference between the assessment 
and the deed, with respect to the de- 
scription of the property, is not ma- 
terial if it is apparent that the same 
land is described in each. Mitchell 
v. Pil’sbury, 5 Wis. 407. (2) It is no 
objection to a deed that it contains a 
fuller description than that contained 
in the assessment, provided that both 
fit the land intended. Castlemen v. 
Phillipsburg Land Co., 1 Tenn.Ch. 


App. 9. 

[b] Notwithstanding different de- 
scription grantee may show by ex- 
trinsic evidence that the land describ- 
ed in the deed is the same as that 


assessed. Blair Town Lot, etc., Co. v. 
Scott, 44 Iowa 143. See also supra § 
1914, 


9. Idaho,—Little v. Burlingham, 
198 P. 464, 383 Idaho 758; Wilson v. 
Jarron, 131 P. 12, 23 Idaho 563. 

Ind.— Allen y. Gilkison, 132 N.E. 12, 
76 Ind.App. 238. 

Iowa.—Blair Town Lot, etc., Co. v. 
Scott, 44 Iowa 143. 

Kan.—Hewitt v. Storch, 2 P. 556, 
31 Kan. 488. 

Me.—Kelley v. Jones, 86 A. 252, 110 
Me. 360. 

Minn.—-Flint v. Webb, 25 Minn. 93. 

Mo.—-O’Day v. McDaniel, 80 S.W. 
895, 181 Mo. 529. 

Pa.—Watt’s Lessee v. 
Yeates 330. 

Tenn.—Sheafer v. Mitchell, 71 S.W. 
86, 109 Tenn. 181. 

W.Va.—Shrewsbury v. Horse Creek 
Coal Land Co., 88 S.E. 1052, 78 W.Va. 
182. 

[a] Description held sufficient.—A 
tax deed, showing that an undivided 
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Where a description makes a good be- 
ginning of proof it may be eompleted by proof ali- 
unde of possession or other relevant facts.5 
of the subdivisions and surveys of lots and tracts 
referred to in tax deeds have been held admissible 
to supplement the description ;® but evidence aliunde 
not referred to in a tax deed cannot, it has been 
held, be used to ascertain the land intended.? 

[§ 1923] (10) Variance between Deed and Prior 
The description of the property in 
the tax deed should correspond with that in the 
and other prior proceedings;® and 
this rule applies, although the description in the 
assessment list was defective or insufficient while 
that\in the deed is perfect and complete as the de- 
fect in the former cannot be cured by inserting a 
good description in the latter.'° 

[§ 1924] 10. Execution*—a. In General. 
manner and form of the execution of a tax deed 
must conform at least substantially to the directions 
of the statute; and failing in this it is not valid.11 


Maps 


The 


three fourths of a certain tract was 
taxable and assessed for taxation and 
that the same tract was sold and con- 
veyed by the deed. sufficiently iden- 
tified the tract assessed with that 
sold. Halbouer v. Cuenin, 101 P. 763, 
45 Colo. 507. 

[b] Between deed and return.— 
Where a section of land was inter- 
sected by the lake shore running from 
the southwest corner northeast by 
east, a description “the southwest 
fractional quarter’ in the return of 
the delinquent taxes has been hela 
identical with the description “west 
fractional half’ in the sale deed. 
Vetterly v. McNeal, 89 N.W. 441, 129 
Mich. 507. 

[ec] Extrinsic evidence.— Where 
the only variance is a difference in the 
number of the district, the grantee 
may show that it resulted from a 
clerical error made by the clerk in 
transcribing the record. Hilton v. 
Singletary, 33 S.E. 715, 107 Ga. 821. 

Between deed and tax certificate see 
supra § 1907. 

10. Stout v. Mastin, 11 S.Ct. 519, 
139 U.S. 151, 35 L.Ed. 121; Hewitt 
v. Storch, 2 P. 556, 31 Kan. 488; Wil- 
kins v. Tourtelott, 28 Kan. 825; Gibbs 


v. Hall, (Miss.) 38 So. 369; Turney 
v. Yeoman, 16 Ohio 24. 
olo.—Sayre v. Sage, 108 P. 


To € 
160, 47 Colo. 559. 

Fla.—Smith v. Philips, 41 So. 527, 
51 Fla. 327. 

Ind.—Wine v. Woods, 63 N.E. 759, 
158 Ind. 388; Gabe v. Root, 93 Ind.° 


256. 
Ky.—Taylor v. Arndell, 232 S.W. 
658, 192 Ky. 249 

Mass.—Tilson  v. 
Pick. 359. 


Mo.—Dunlap v. Henry, 76 Mo. 106; 


Thompson, 10 


Dalton vy. Fenn, 40 Mo. 109; Stierlin 
v. Daley, 37 Mo. 483. 
Neb.—Sutton v. Stone, 4 Neb. 319. 


Wis.—Haseltine v. Donahue, 42 Wis. 
576. ; 

[a] In duplicate.—The validity of 
a tax sale is not affected by failure 
to execute the tax deed in duplicate 
as required by statute. Nanton yv. 
Villeneuve, 10 Man. 213, 

{b] Death of owxzer.—Where the 
land was sold for taxes in the life- 
time of the owner, a deed afterward 
executed is not void because of his 
death in the meantime. Curry v. 
Howler, 3 A.K.Marsh. (Ky.) 504. 

[c] Revenue stamps.—Delorme v. 
Ferk, 24 Wis. 201; Sayles v. Davis, 
22 Wis. 217. 

[d] Where land was bid in and 
sold by state (1) failure of the proper 
official to execute and deliver a deed 
to the purchaser does not necessarily 
invalidate the sale. McCague Inv. 
Co. v. Mallin, 170 P. 768, 25 Wyo. 373 
[aff -147.-P. 507, - 23 Wyo.-201].—-@) 
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This rule is applied to the requirement of its being 
signed by a particular officer,1? to the correct de- 
seription of the official? character in which he exe- 
cutes it,'* and to its attestation by witnesses if 
While it has been held 
that a date is not essential to the validity of the 
deed,?* elsewhere it is held that the absence of the 
date of its execution will render the deed void on 


that is required by law.14 


Where the time for redemption had 
expired, and the purchaser had paid 
the price and was entitled to a deed, 
failure of the county treasurer to ex- 
ecute and deliver a deed, or of the 
county commissioners to cause it to 
be executed and delivered, did not in- 
validate the sale or the subsequent 
sale by the county. McCague Inv. 
Co. v. Mallin, supra, 

12. Ala.—Reddick v. Long, 27 So. 
402, 124 Ala. 260. 

Colo.—Sayre v. Sage, 108 P. 160, 47 
Colo, 559. 

Fla.—Daniel v. Taylor, 15 So. 313, 
33 Fla. 636. 

La.—Denegre v. Buchanan, 18 So. 
501, 47 La.Ann. 1559. 

Miss.—Rainey v. Lamb Hardwood 
Lumber Co., 45 So. 367, 91 Miss. 690. 

{a] Statement, at beginning of 
deed, that ‘I, Lent I. Rice, the tax 
collector of the county of Tallahat- 
chie, did’’ sell the land, is not a sig- 
nature of the deed. Rainey v. Lamb 
Hardwood Lumber Co., 45 So. 367, 91 
Miss. 690. 

[b] Subscription held unnecessa- 
ry.—Where a tax foreclosure proceed- 
ing was regular, and the treasurer 
duly acknowledged the execution of 
the tax deed, and his name appeared 
as grantor in the granting clause, the 
fact that his name was not subscribed 
at the foot of the deed would not ren- 
der it invalid, the execution being a 
mere ministerial act which grantee 
was entitled to have him perform. 
France v. Deep River Logging Co., 140 
P. 361, 79 Wash. 336, Ann.Cas.1916A 
238. 

[ec] Approval by court.—Where the 
statute requires the approval of the 
court to be indorsed on the convey- 
ance, the approval by the judge in the 
form “Approved: M. ‘T.. Sanders, 
Judge Phillips Circuit Court” is 
equivalent to approval by the court. 
Jacks vy. Kelley Trust Co., 120 S.W. 
142, 90 Ark. 548. 

[d] Applicability of constitutional 
provision.—A constitutional provi- 
sion that all grants shall be in the 
name of the state and signed by the 
governor does not apply to a statute 
empowering tax collectors to grant 
to purchasers at public auction, land 
bought by the state at tax sales for 
delinquent taxes. Phillips v. Cox, 94 
Po (eke Cale 80s 

Who may issue deed see supra §§ 


1867-1869. 
13. Callahan y. Davis, 28 S.W. 162, 
125 Mo. 27; Bulger v. Moore, 30 N.W. 


713, 67 Wis. 430; Scheiber v. Kaehler, 
5 N.W. 817, 49 Wis. 291; Knox vy. 
Huidekoper, 21 Wis. 527. 

[a] Abbreviation.—A deed, signed 
“L. H. Tax Collector by Amos Jor- 
dan, D. S.,” was not void on its face 
by reason of the use of the letters 
“—D. S.,” as the abbreviation or letters 
“D. S.” could mean nothing else ex- 
cept “deputy sheriff.”” Jones County 
yan Co. v. Fox, 83 So. 241, 120 Miss. 

[b] Punctuating.—A signature to 
a deed reading “J. F. Simpson, by A, 
Reeves, Deputy County Clerk,” will be 
interpreted as though it read “J. F. 
Simpson, by A. Reeves, Deputy, Coun- 
ty Clerk;” whatever ambiguity exist- 
ed was due to a lack of punctuation 
which the insertion of a comma, 
which is permissible, will make the 
meaning apparent. Milburn y. Beaty, 
106 P. 1065, 81 Kan. 696 [reh den 107 
P. 172, 82 Kan. 207]. 

14. Keech v. Enriquez, 10 So. 91, 


TAXATION 


deed is not void 


held to be void. 


28 Fla. 597; Stewart v. Mathews, 19 
Fla. 752; Bowen v. Striker, 100 Ind. 
45; Wood v. Meyer, 36 Wis. 308. 

[a] Attestation not required.— 
Lowe v. Martin, 79 Ala. 366;. Dilling- 
ham v. Brown, 38 Ala. 311; McCaus- 
lin vy. McGuire, 14 Kan. 234; Stebbins 
v. Guthrie, 4 Kan. 353; Sanford v. 
Scott, 181 N.W. 148, 105 Neb. 479; 
Smith v. Dwight, 156 P. 573, 80 Or. 1. 

15. McMichael v. Carlyle, 10 N.W. 
556, 53 Wis. 504, 

[a] Blank of year unfilled.—A 
deed reciting its execution upon “this 
fifteenth day of September in the 
year of our Lord one thousand eight 
hundred and ————,”’ the deed being 
properly witnessed, acknowledged, and 
recorded on the day of its execution, 
is not invalid for the lack of a date, 
the statute not providing for the con- 
tingency of its omission. It is imma- 
terial whether the deed had any date 
or not, the real date of the deed be- 
ing the date of its delivery. McMi- 
cae v. Carlyle, 10 N.W. 556, 53 Wis. 

16. Bloomer vy. Cristler, 123 P. 966, 
22 Colo.App. 238. : 

17. Bloomer y. Cristler, supra. 

18. Schiffer v. Douglass, 86 P. 132, 
74 Kan. 231. 

Validity of deeds made on Sun- 
day generally see Sunday § 70 text 
and note 20. 

Validity of instrument dated on 
Sunday but executed at another time 
see Sunday § 69 note 10 [a]; § 81 
text and note 57. 

19. Generally see Seals 56 C.J. p 
889 et seq. 

Wecessity of seal on tax sale cer- 
tificate see supra § 16538. 

20. See statutory provisions. 

21. Colo.—Dussart v, M. Abdo Mer- 
cantile Co., 140 P. 806, 57 Colo. 423; 
Seane v. Sage, 108 P. 160, 47 Colo. 
Year eee v. Starkweather, 103 Ill. 


Kan.—Reed v. Morse, 32 P. 900, 51 
Kan. 141. 

Ky.—Shortridge v. Catlett, 1 A.K. 
Maret 587; Doty v. Beasley, 2 Bibb 


Neb.—Reed v. Merriam, 18 N.W. 
137, 15 Neb. 3238; Sutton v. Stone, 4 
Neb, 319. 

N.C.—Patterson vy. Galliher, 29 S.E. 
Dit Spe) cieee Nl: @ ee tydiis 

W.Va.—State v. Reger, 114 S.E, 608, 
92 W.Va. 76. 

[a] Where copy of deed, made part 
of a complaint, does not contain any 
representation of the seal of the coun- 
ty board, but does contain a recital 
that the officer executing the deed 
had caused such seal to be affixed, it 
will be presumed on demurrer that 
the original deed is duly sealed.. Do- 
lan v. Trelevan, 31 Wis. 147. 

[b] Private conveyance exemption 
not applicable.—Mills St. Annot. § 441, 
providing that a conyeyance of real 
estate need not be executed under 
the seal of the grantor, etc., affects 
private conveyances only, and has no 
application to tax deeds. Sayre v. 
Sage, 108 P. 160, 47 Colo. 559. 

[c] In Mississippi (1) The Code of 
1871 dispensed with the necessity of 
seals on conveyances by tax collec- 
tors.. Bowers y. Chambers, 53 Miss. 
259. (2) However, the auditor, who 
had an official seal, should affix it to 
conveyances made by him. Day vy. 
Day, 59 Miss. 318. 

{d] In Pennsylvania (1) there was 
formally no statutory authorization 


For later cases, developments and changes in the law see Annotations, 


(§§ 1924-1925 


its face,!® despite the fact that the certificate of ac- 
knowledgment shows when it was executed.*? 


A 
because dated on a Sunday, if oth- 


erwise issued at the proper time.*® : 

[§ 1925] b. Seal.1® Where a seal is required by 
statute,2° a tax deed not under seal,?! or not sealed 
in substantial compliance therewith,?? is generally 


While it has sometimes been ruled 


for sealing the deeds of county com- 
missioners. Huston v. Foster, 1 Watts 
477. (2) And it was held that the offi- 
cial seal of the county commissioners 
was not necessary to the validity of 
their deed to land which they pur- 
chased at a tax sale and sold to plain- 
tiff. Herron v. Murphy, 13 A. 958, 10 
Pa.Cas, 280. (3) However, under stat- 
utes requiring commissioners of a 
county to issue tax deeds under their 
hand and seal, deeds made under their 
common seal were invalid. Watt v. 
Gilmore, 2 Yeates 330. (4) The court 
may properly allow the affixing of the 
seal by the county commissioners, at 
the time of the trial. Watson v. 
Jones, 85 Pa. 117. 

le] In South Dakota (1) Rev. Pol. 
Code § 2213 requires a tax deed to 
be executed by the county treasurer 
under his hand, etc., but does not ex- 
pressly requirea seal. Rev. Civ. Code 
§ 1248 abolishes all distinctions be- 
tween sealed and unsealed instru- 
ments, and § 939 provides that the 
absence of the grantor’s seal shall not 
impair the grant. However, as the 
statute abolished distinctions between 
sealed and unsealed instruments, ex- 
cept as to the statute of limitations, 
the absence of a:seal from a tax deed 
would not affect its validity, although 
the form prescribed by statute con- 
tained the word ‘‘seal’”’ after the treas- 
urer’s name, the deed not being af- 
fected in any way by any statute of 
limitations. Northwestern Mortg. 
Trust Co. vy. Levtzow, 122 N.W. 600, 
23 S.D. 562. (2) That no treasurer’s 
seal was attached to a deed, but only 
the typewritten word “seal’’ follow- 
ing his name, is not a good objection 
to its validity, for while the form pro- 
vided by statute prescribes that it 
shall state that the treasurer set 
thereunto his hand and seal, yet the 
section proper provides simply that 
the deed shall be executed by the 
treasurer under his hand, and it would 
undoubtedly have been sufficient if the 
treasurer had omitted any seal what- 
ever. Gibson, v. Kitterman, 124 N.W. 
740, 24 S.D. 5380; Gibson v. Smith, 124 
N.W. 733, 24 S.D. 514. 

[f{]_ Tax deed not under seal is 
voidable in that the deed is suscepti- 
ble of remedy by the issue of a new 
deed. Perrow v. Webster, 97 S.E. 770, 
124 Va. 321. 

Second deed on invalidity of first 
see supra § 1870. 

22. Clarke v. Tilden, 84 P. 139, 72 
Kan. 574; Mabie v. Fuller, 230 N.Y.S. 
448, 132 Misc. 632; Lacks v. Latham, 
82 S.E. 75, 116 Va. 424. 

[a] Treasurer’s inadvertent fail- 
ure to impress his official seal on a 
tax deed, impressing another seal in- 
stead, and afterward impressing the 
official seal, was, while not quite reg- 
ular, not a deprivation of any sub- 
stantial right, and was thus a sub- 
stantial compliance with the statuto- 
ry requirement that he affix his hand 
and seal, hence it did not render the 
deed void. Mabie v. Fuller, 230 N.Y. 
S. 448, 182 Misc. 632. 

{b] Surplusage.—A deed made and 
acknowledged by the clerk conveying 
land which had been conveyed to the 
commonwealth for nonpayment of 
taxes is not invalid because it con- 
cluded: “Witness my hand and seal 
Of; e ithe Court. w sunt gurtc Ee Clerk, 
ee te hte the court” 

eing unnecessary. acks vy. Latha 
82 S.E. 75, 116 Va. 424, aks 
[ec] Use of old seal after change of 


Same title and section number, 


mm, ret eet oe 
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_ that a sero? may take the place of a seal under a , allowed for the execution of a deed will invalidate 


_ requirement of this kind,?* a stricter rule is applied 
- in some jurisdictions which requires a literal com- 
pliance with a statute directing the deed to bear the 
official seal of the municipality or the officer.2* Like- 
wise, in some jurisdictions, where the statute re- 
quires tax deeds to be executed under the official 
seal of the county treasurer, but no provision is 
made for a seal for that officer, no valid tax deeds 
may be issued until the defect is remedied,?® al- 
though in other states tax deeds issued under such 
circumstances are held to be valid without the seal.2° 

[§ 1926] c. Expense of Execution. 
held that a charge in excess of the statutory amount 


name.—Where the old seal of a mu- 
nicipality had been used, while the 
name of the municipality had been 
changed by the statutory addition of 
the word “Rural,” but the municipal- 
ity had adovted and used the old seal, 
this objection was held not fatal to 


the deed. Nanton y. Villeneuve, 10 
re 213; McRae v. Corbett, 6 Man. 


[d] Seal of county clerk used as 
seal of county.—A deed bearing the 
county clerk’s certificate that he af- 
fixed the official seal of the county, 
and having affixed a_ seal reading, 
“County Clerk Seal Logan County, 
Kansas," is not void because not at- 
tested by the official seal of the coun- 
ty, the clerk’s seal having been, with 
one exception, used by him and his 
predecessors for years to attest their 
official acts. Jackson y. McCarron, 95 
P. 402, 77 Kan. 776. 

[e] Seal of officer holding two of- 
fices.— Where the statute provides 
that the deed be made by the county 
clerk under the official seal of his of- 
fice, a deed was properly sealed with 
the seal of the county court, and not 
with the seal of the county clerk, 
both of which seals were in charge 
of the county clerk who occupies two 
offices, one as a keeper of the county 
records, and the other as keeper of 
the records of the county court. Gage 
v. Chicago Title & Trust Co., 136 N.E. 
483, 303 Ill. 569. 

{f] Court may affix sheriff’s seal 
where the recitals of the deed justify 
such action. State Board of Educa- 
tion v. Remick, 76 S.E. 627, 160 N.C. 
562. 

{g] In Wisconsin.—(1) Under the 
law of 1859, only one seal was re- 
quired, that being the corporate seal 
of the county or municipal corpora- 
tion. No private seal was necessary. 

. Knox v. Huidekoper,. 21 Wis. 5384; 
Woodman v. Clapp, 21 Wis. 350; Stur- 
devant vy. Mather, 20 Wis. 576; Baton 
v. North, 20 Wis. 449. (2) However, 
although the statute does require 
deeds executed by the county clerk to 
bear the seal of the county, a recital 
in a tax deed that the seal thereto 
affixed was ‘“‘the seal of the county 
board of supervisors,” as the seal was 
formerly known, does not vitiate the 
deed, Laughlin v. Kieper, 103. N.W. 
264, 125 Wis. 161; Dreutzer v. Smith, 
14 N.W. 465, 56 Wis. 292. (3) A re- 
cital: “I, C. E., County Clerk, have 

d affixed the seal of the Board 

of Supervisors,” followed by the 
clerk’s signature with the word 

“TSeal]”, sufficiently showed that the 

proper seal had been affixed. Hunt v. 

Miller, 77 N.W. 874, 101 Wis. 583. 
23. Brown v. Cohn, 54 N.W. 1101, 
85 Wis. 1,-20 L.R.A. 182; Putney v. 

Cutler, 41 N.W. 437, 54 Wis. 66._ 

fa) Rubber stamp seal.—If it be 

necessary under the statute for the 

deed to be attested by the county 
treasurer’s official seal, no official seal 
being prescribed by statute, the treas- 
urer may determine for himself what 
it shall be, and a rubber stamp, bear- 
ing the words “county treasurer’ and 
the name of the county in a circle, 
with the word “seal’’ in the center 
thereof, is enough. langley  v. 


. . 


TiAl, 


veyances.°° 


It has been 


Young, 211 P. 642, 72 Colo. 344. 

24. Deputron v. Young, 10 S.Ct. 
539, 1384 U.S. 241, 33 LiEd. 928; Nor- 
man v. Beekman, 50 So. 876, 58 Fla. 
325; Gue v. Jones, 41 N.W. 555, 25 
Neb, 684; Bendexen v. Fenton, 31 N. 
W. 685, 21 Neb. 184; Seaman v. 
Thompson, 20 N.W. 857, 16 Neb. 546: 
Shelley v. Towle, 20 N.W. 251, 16 Neb. 
194; Sullivan v. Merriam, 20 N.W. 
118, 16 Neb. 157; Hendrix v. Boggs, 
20 N.W. 28, 15 Neb. 469. 

[a] Private scroll insufficient.—A 
deed executed in 1904 by the clerk un- 
der private scroll is invalid, and the 
p’acing of the official seal to the cer- 
tificate of recordation indorsed on the 
instrument is not an attaching of the 
official seal to its execution required 
by statute. Norman v. Beekman, 50 
So. 876, 58 Fla. 325. 

25. Frank v. Scoville, 66 N.W. 
1113, 48 Neb. 169; Dickey v. Paterson, 
64 N.W. 244, 45 Neb. 848; McCauley 
v. Ohenstein, 62 N.W. 232, 44 Neb. 
89; Thomsen v. Dickey, 60 N.W. 558, 
42 Neb. 314; Larson v. Dickey, 58 N. 
W. 167, 39 Neb. 463, 42 Am.S.R. 595. 

26. State. v..-Olson,- 897 P.- 151,045 
Wash. 689; Stockland v. Hall, 88 P. 
123, 45 Wash. 197; Svokane Terminal 
Co. v. Stanford, (Wash.) 87 P. 37. 
See also Eaton v. North, 20 Wis. 449 
(holding that, where the legislature 
has provided that an officer shall exe- 
cute tax deeds but is silent respect- 
ing the manner of sealing the instru- 
ment, the private seal of the officer 
executing the tax deed is to be used). 


27. Wocd v. Wilson, 152 N.E. 355, 
256 Mass. 340 (twenty cent over- 
charge). 


— Ala.—Stubbs v. Kohn, 64 Ala. 
186. é 
Colo.—Empire Ranch & Cattle Co. 
v. Bender, 113 P. 494, 49 Colo. 522. 

Ind.—Macbeth v. Stunkard, 164 N. 
BH, 711, 88 Ind.App. 487. 

Mo.—Graton v. Holliday-Klotz 
Land, etc., Lumber Co., 87 S.W. 87, 
189 Mo. 322. 

Pa.—Osmer v. Sheasley, 68 A. 965, 
219 Pa. 390; Grakelow v. Nash, 98 
Pa.Super. 316. 

Tex.—Wolfarth v. De Lay, (Civ. 
App.) 142 S.W. 617. 

Va.—Leftwich v. Richmond, 40 S.E. 
651, 100 Va. 164. r 

W.Va.—Sizemore v. Roach, 106 S.B. 
435, 88 W.Va. 167. ; 

Wyo.—Matthews v. Blake, 92 P. 242, 
16 Wyo. 116, 27 L.R.A.N.S. 339. 

29. Morgan Park vy. Knopf, 71 N.E. 
340, 210 Ill. 453; "Thompson v. Schuy- 
jer, 7 Ill. 271; Langley v. Batchelder, 
46 A. 1085, 69 N.H. 566; Halsted v. 
Silberstein, 89 N.H. 443, 196 N.Y. 1; 
Huber v. Brown, 107 P. 850,57’ Wash. 
654. 

[a] ‘Where statute provides that 
tax deed may be recorded “without 


acknowledgment,” the recording offi-: 


cer is simply required to take official 
notice of the sheriff's signature, and 
it’ is not necessary that his deed be 


acknowledged or witnessed. Smith v.'| 


Dwight, 156 P. 573, 80 Or. 1. 

30. Tilson v. Thompson, 10 Pick. 
(Mass.) 359; Dalton v. Fenn, 40 Mo. 
109; Stierlin v. Daley, 37 Mo. 483; 


State v. Harman, 50 S.E. 828, 57 W.Va. 


[§ 1927] 11. Acknowledgment. 
expressly requires the acknowledgment of tax deeds, 
they are entirely ineffectual without it,28 and while 
there is contrary authority,?® it seems that, even 
without statutory direction to that effect, tax deeds 
to be valid should be acknowledged like other con- 
The acknowledgment must be made by 
the officer executing the deed,?! and must be taken 
by the particular officer designated by law for that 
purpose,*? and must be made at the time appointed 
by law or in due season.?3 
the form of acknowledgment shall follow the stat- 


Where the law 


It is also necessary that 


447, 

Sl. Ward v. Walters, 22 N.W. 844, 
63 Wis. 39; Scheiber v. Kaehler, 5 N. 
W.' 817, 49 Wis. 291; Huey v. Van 
Wie, 23 Wis. 618. 

32. U.S.—Bird v. McClelland, ete., 
Mfg. Co., 45 F. 458. 

Colo.—Waddingham v. Dickson, 29 
PUT GG nl -Colora2 2.89 

Ind.—Macbeth v. Stunkard, 164 N. 
E. 711, 88 Ind.App. 487. 

Kan.—Douglass v. Carmean, 31 P. 
371, 49 Kan. 674; Douglass v. Bishop, 
25 P. 628, 45 Kan. 200, 10 L.R.A. 857. 

Mo.—Graton Vv. Holliday-Klotz: 
Land, etc., Lumber Co., 87 S.W. 37, 
ee Mo, 322; Dunlap v. Henry, 76 Mo.’ 

N.C.—New Hanover Shingle Mills 
Co. v. John L. Roper Lumber Co., 100 
S.E. 332, 178 N.C. 221. : 

Wyo.—Matthews v. Blake, 92 P. 
242, 16 Wyo. 116, 27 L.R.A.N.S. 339. ~ 

[a] Thus, under Rev. St. (1887) § 
3832 (Rev. St. [1899] § 1897), de- 
claring that tax deeds shall be ac- 
knowledged by the county treasurer 
before the clerk of a district court, a 
tax deed acknowledged before a no-’ 
tary public is void on its face. Mat-’ 
thews v. Blake, 92 P. 242, 16 Wyo... 
16. 27 ER.ALN:S. 3395. = : 

[b] Im Pennsylvania title does - 
not pass under a treasurer’s deed un- 
less the treasurer acknowledges such 
deed in open court. Central Penn- 
sylvania Lumber Co. v. Bristol, 95 A. 
383, 250 Pa. 61; Osmer v. Sheasley,. 
68 A. 965, 219 Pa. 390: Lee v. New= 
land, 30 A. 258, 164 Pa. 360; Grake-. 
low v. Nash, 98 Pa.Super. 316. = 

{[c] That judge who purchased, 
land presided over the court when 
the sheriff’s deed was acknowledged’ 
does not make the deed void, since, 
the acknowledgment was taken before 
the court rather than the _ judge. 
Culbertson v. Edwards, 148 S.W. 112, 
243 Mo. 433.. nal 

33. See cases infra this note. 

[a]. Tax deed is inoperative if ac-: 
knowledged at a later term than that 
appointed by law. Avery v. Rose, 15. 
N.C. 549. : ‘ ; 
{b] After expiration of term.—A 
treasurer’s deed to the county com- 
missioners is not .invalidated by the 
fact that it was acknowledged after 
the treasurer’s term had _ expired. 
Herron v. Murphy, 13 A, 958, 10 Pa. 
Cas. 280. 

fe] Two years after sale.—Under 
a statute requiring tax conveyances: 
to be “acknowledged in due form be- 
fore the clerk of the probate court 
and filed in his office on or before the 
second Monday of July, there to re- 
main two years from the date of 
sale,” a conveyance not acknowledged: 
for more than two years after its 
date, which was also that of the sale, 
is not void for noncompliance where 
the certificate of acknowledgment re- 
cites a delivery at the date of the 
deed and there is no evidence that it 
was not in fact lodged with the clerk 
for the period required by law. EHd- 
mondson v. Granberry, 19 So. 676, 73 
Miss. 723. 

Issuance of deed after expiration of 
term of office see supra § 1869. 
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utory direction, if any, or otherwise contain a cor- 
rect recital of such facts as are essential to a good 


acknowledgment.*# 


Fee for acknowledgment was held improper under 
a statute not providing therefor.?® 

[§ 1928] 12. Delivery. When a deed is necessa- 
ry** delivery of the deed to the person entitled is 
essential to the vesting of title in him or the exer- 
cise of rights in the character of an owner.*? 
in the ease of other deeds,?® both the fact and the 
time of delivery of a tax deed may be shown by 


parol evidence.®® : 


[§ 1929] 13. Recerding and Filing+°—a. In Gen- 
eral. Although in some states tax deeds are not con- 
sidered to be within the recording acts relating to 
conveyances in general,4? and statutes authorizing 
the recording of tax deeds have been held to be 
merely permissive, with the recordation not essential 


34. Ala.—Bains v. Williams, 70 So. 
644, 195 Ala. 525; Holloway v. Hen- 
derson Lumber Co., 69 So. 821, 194 
Ala. 181; Smith v. Watson, 27.So. 
254, 124 Ala. 339; Parker v. Boutwell, 
24 So. 860, 119 Ala. 297; Jackson v. 
Kirksey, 18 So. 304, 110 Ala. 547; East 
Tennessee, etc., R. Co. v. Davis, 8 So. 
349, 91 Ala. 615. 

Colo.—Empire Ranch & Cattle Co. 
v. Howell, 129 P. 245, 28 Colo.Apv..265. 


Kan.—Kelley v. McBlain, 22 P. 994, 
42 Kan. 764. 
Miss.—Caruthers v. McLaran, 56 


Miss. 3871. 

N.C.—New Hanover Shingle Mills 
Co. v. John L. Roper Lumber Co., 100 
S.B. 332, 178 N.C. 221, 

Tex.—Schleicher vy. Gatlin, 20 S.W. 
120, 85 Tex./270: 

Wis.—Laughlin v. Kieper, 103 N. 
W. 264, 125 Wis. 161; Milledge v. 
Coleman, 2 N.W. 77, 47 Wis. 184; Wil- 
son v. Henry, 40 Wis. 594. 

[a] Clerical error.—That the ac- 
‘knowledgment erroneously stated the 
name of the clerk of the county court 
who made the deed was a mere cleri- 
eal error whieh did not defeat the 
conveyance. Berg v. Johnson, 213 S. 
W. 393, 189 Ark. 248, 8 A.L.R. 489. 

[b] Mistake in date of acknowl- 
edgement will neither invalidate it nor 
preclude it from being recorded. Yor- 
ty v. Paine, 22 N.W. 137,62 Wis. 154. 

[ec] Date of delivery need not be 
fixed in the acknowledgment. Caruth- 
ers v. McLaran, 56 Miss. 371. 

{ad] Infirmity not fatal—Acknowl- 
edgment, reciting that the sheriff per- 
sonally appeared by deputy before a 
notary, is not such an infirmity as in- 
validated the deed. Hutchison v. 
Dwyer, (Tex.Civ.App.) 289 S.W. 1021 
[rev on other grounds (Commn.App.) 
296 S.W. 500]. 

[e] Deed for land of nonresident 
sold for taxes may be acknowledged 
and recorded as other conveyances of 
land, but it need not be acknowledged 
in the same manner as deeds for land 
sold under execution. Hogins v. 
Brashears, 13 Ark. 242. 

35. Morgan Park v. Knopf, 111 Il. 
App. 571. {aff 71 N.E. 340, 210 Ill. 453]. 
36. See supra § 1864. 
[a] When deed not necessary (s 
supra § 1865), as on sale to state on 
proper notice by the state of land 
sold to it was complete when the pur- 
chase money was paid and deposited 
in the county treasury, delivery of 
a deed not being essential. Young 
v. Patterson, 99 P. 552, 9 Cal.App. 469, 

$7. WHulick v. Scovil, 9 Ill. 159: Mc- 
Vey v. Carr, 60 S.W. 1034, 159 Mo. 
648; Lockwood y. Gehlert, 53 Hun 15, 
iekpens 20 [aff 27 N.H. 812, 127 N.Y. 
2 3 

[a] Delivery to “legal representa- 
tives.”—Under L. (1885) p 698 ¢@ 405 
§ 6, providing for delivery to the 
purchaser, his “legal representatives” 
or assigns, a deed is properly deliv- 


TAXATION 


recording acts.** 


[§§ 1927-1930 


to the validity of the deed,4? in other jurisdictions 
tax deeds are regarded as included in the general 


Where recording or registration 


is required either. by general.or particular statutes, 


a tax deed has been held to become null and void if 


such deeds must 
As 


not recorded within the time limited;** and, even 
though not required by statute, it is usually held that 


be recorded to support ejectment 


or, other actions by the grantee,*® or to protect him 
against the rights and claims of third persons.*® 
If the deed is recorded prematurely, that is, before 


the end of the time allowed for redemption, it is of 


no avail;4#4 but 


ered to the sole devisee of the pur- 
chaser’s estate, the quoted term not 
being necessarily confined to execu- 
tors, administrators, ete. Rosenblum 
v. Hisenberg, 123 App.Div. 896, 108 
ING Xesse 50s 

[b] Constructive delivery.—Under 
a statute providing that, where land 
is bid in for the county, the treas- 
urer shall give a deed to the board of 
supervisors, the title will pass to such 
board of supervisors even where the 
treasurer does not actually deliver 
the deed but retains it in his office 
where such deeds are usually kept. 
Powell v. Jenkins, 35 N.Y.S. 265, 14 
Misc. 83. 

38. See Deeds § 524 text and note 


39. 

39. Ellis v. Clark, 23 So. 410, 39 
Fla. 714; Pigott v. O’Halloran, 35 N. 
W. 4, 37 Minn. 415. 

40. Record of report of sale see 
supra § 1648. 

41. Baker v. Towles, 11 La. 432; 

Patterson v. Langston, 11 So. 932, 69 
Miss. 400; Lacombe v. Headley, 104 
A. 711, 89 N.J.Eq. 364 [aff 108 A. 185, 
91 N.J.Eq. 63]; Goodman v. Sanger, 
SinPania. 
' [a] Purchaser without notice.—A 
deed, given under Tax Adjustment 
Act (4 Comp. St. [1910] p 5246), is 
not invalid as against a bona fide 
purchaser from the prior owner with- 
out notice, whose deed is first record- 
ed, the tax deed not being within the 
purview of the act governing the 
recording of conveyances. Lacombe 
v. Headley, 104 A, 711, 89 N.J.Eq. 364 
{aff 108 A. 185, 91 N.J.Eq. 631. 

42. Baird v. Stubbins, 226 N.W. 
§29, 58 N.D. 351, 65 A.L.R. 1009. See 
Jones v.*Cowden, 34 U.C.Q.B. (Ont.) 
345 (it was not incumbent on the pur- 
chaser to register the tax deeds be- 
fore October, 1865 and 1869, but if he 
did so, he’ was not obliged to repeat 
the registrations thereafter). 

43. Sizemore v. Roach, 106 S.E. 
435, 88 W.Va. 167; Wildell Lumber 
Co. v. Turk, 83 S.E. 83, 75 W.Va. 26. 

[al]. General recording statutes are 
applicable to tax deeds, and, unless 
properly acknowledged by the record- 
er or other officer authorized by law 
to execute such deeds so as to be 
properly admitted to record, they will 
be inoperative to pass the title to the 
land sold and thereby sought to be 
conveyed. Sizemore v. Roach, 106 S. 
BH. 485, 88 W.Va. 187, 7 
Lseat U.S.—Johnson vy. Sutton, 45 F, 

Colo.—Scott v. Conrad, 135 P. 135, 
24 Colo.App. 452; BHliason v. White, 
128 P. 887, 23 Colo.App. 213; Empire 
Ranch & Cattle Co. v. Langley, 127 
P. 451, 23 Colo.App. 49. 

Kan.—Humphrey v. Yost, 62 P. 550, 
10 Kan.App, 324. ’ iy 

La.—St. Paul v. Louisiana Cypress 
Lumber Co., 40 So. 906, 116 La. 585. 

Mass.—Wood vy. Wilson, 


if the time expires without any 


redemption being made, such recording then becomes 
good and need not be repeated.*® 

[§ 1930] b. Sufficiency and Effect. A tax deed 
duly.and properly recorded*® imparts constructive 


a” Ree A ann ony Pie 
$55, 256 Mass. 340. 
Miss.—Holder v. Crump, 56 So. 183, 
100 Miss. 1. 
N.Y.—Halsted v. Silberstein, 89 N. 
E. 443, 196 N.Y. 1. 
W.Va.—Sizemore v. Roach, 106 S. 
E. 435, 88 W.Va. 167; Wildell Lum- 
ber Co. v. Turk, 83 S.E. 83, 75 W.Va. 


26. 

[a] Unrecorded deed does not vest 
in the purchaser prima facie title and 
does not purport to convey title to 
real estate, nor does it cast a cloud 
upon the title of real estate in such 
tax deed described. Empire Ranch & 
Cattle Co. v. Langley, 127 P. 451, 23 
Colo.App. 49. : 

[b] Recording statutes construed. 
—Gen. Tax L. § 132, referring to the 
effect of a recorded tax deed, by im- 
plication repeals L. (1873) ¢ 620 § 9, 
an earlier statute on the same subject 
which was applicable to only one 
county, even though that act was not 
enumerated among those affected by 
the general law. Peterson v. Mar-' 
tino. 104 N.E. 916, 210 N.Y. 412. 

Mississippi “tax deed’ filing see 
infra § 1981. 

45. Meyer v. Fountain, 34 La.Ann. 
987; Hewitt v. Week, 18 N.W. 417, 59 
Wis. 444; Lombard v. Culbertsen, 18 
N.W. 399, 59 Wis. 433. 

46. Maddox v. Arthur, 50 S.E. 668, 
122 Ga. 671; Sintes v. Barber, 29 So. 
403, 78 Miss. 585. 

[a] Removal of registration from 
the register may. be ordered where the 
tax purchaser delayed in making his 
registration and meanwhile a third 
person without notice purchased the 
property for a valuable consideration. 
nas Lord, 30 Ont.L. 582, 6 Ont.W.N. 
ane Davis v. Hurst, (Tex.) 14 S.W. 


48. Davis v. Hurst, supra. 

49. See cases infra this note. 

[a] Place of record.—A copy of 
a treasurer’s deed from the registry 
in the treasurer’s office is not evi- 
dence; it should be recorded in the 
recorder’s office. Townsen v. Wilson, 
9 Pa. 270. 

{[b] Sufficiency of record.—(1) A 
variance between the deed and the’ 
record which is not misleading does- 
not render. the record insufficient. 
Laughlin v. Kieper, 103 N.W. 264, 125 
Wis. 161. (2) The record is not af- 
fected by a mere clerical error in 
transcribing the instrument where 
the meaning is not obscured. St. 
Croix Land, etce., Co. v. Ritchie, 41 
N.W. 345, 1064, 73 Wis. 409. (3) 
There is no defect in the record 
where, for convenience, several blank 
forms attached together were used, 
the printed matter on some of the 
forms being erased or partly erased, 
the parts erased form no part of the 
record, and the parts left made a 
complete deed. -Washburn Land Co. 


152 N.H.!v. Chicago, ete:, R. Co., 102 N.W. 546, 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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notice of what it contains to all parties concerned ;°° 
however, it would convey no notice of a fact not 
contained in any recital of the deed. 
tive notice is not imparted where the deed, although 
actually spread upon the record, was not entitled to 
be recorded for lack of compliance with. the direc- 
tions of the statute as to its execution or acknowl- 
nt.°* Nor does the recording of a tax deed 
eure jurisdictional defects in the prior proceed- 
ings,°* or validate a deed which is void on its face.®4 
However, a registration before the expiration of the 
period of redemption in violation of statute will 
have no effect upon the validity of the instrument 
The index is an essential part of the 
record, and the deed cannot be deemed recorded 
In some states the notice 
of expiration of the time for redemption and proof 
of service thereof must be recorded with the tax 


edgment.®2 


as a deed.®5 


until properly indexed.5¢ ° 


124 Wis. 305. 

{e] Correction of imperfect rec- 
ord.—The duty of the register of 
deeds properly to record a tax deed 
is a continuing obligation, and an 
omission to make proper entries in 
the general index at the time the deed 
is recorded may be removed after- 
ward by making the proper entries, 
and, when so made, the record will 
be good from that date. Hotson v. 
Wetherby, 60 N.W. 423, 88 Wis. 324. 

{d] Notations of amount of taxes. 
—A deed from the state is not void 
because of failure, in recording the 
deed in the county where the lands 
jay, to record the notations of the 
amount of taxes, damages, etc., on it 
as required by statute to be made on 
the deed by the auditor, such nota- 
tions not being necessary to the 
deed’s validity. Holder v. Crump, 56 
So. 183, 100 Miss. 1. 


50. Smith v. Jones, 15 P. 185, .37 
Kan. 292. 
51. Edwards v. Sarasota Venice 


Go.; 246 Fy 773; 159 C.C.A.T5.) - 

fa] Secret equity, which did not 
appear in recorded deed, could not be 
asserted. Edwards v. Sarasota Venice 
Cos 246-8773 -15 iC. C. A. T5. 

52. Hill v. Gordon, 45 F. 276; 
Keech v. Enriquez, 10 So. 91, 28 Fla. 
597; Townsend vy. Edwards, 6 So. 212, 
25 Fla. 582; Whittlesey v. Hoppenyan, 
39 N.W. 355, 72 Wis. 140. 

53. Jackson vy. Bailey, 104 N.W. 
268, 19 S.D. 594. 


54. Glos v. Bain, 79 N.E. 111, 223 
Tll. 348; Peterson v. Martino, 104 N. 


B. 916, 210 N.Y. 412; Lander v. Brom- 
ley, 48 N.W. 594, 79 Wis. 372. 

55. Mabie vy. Fuller, 174 N.E. 450, 
255 N.Y. 194. i 

56. Bardon v. Land, etc., Imp. Co., 
15° S.Ct. (650-157 U-S. 327, 39 L.Ed. 
719 [aff 45 F. 706]; Coleman v. Pesh- 
tigo Lumber Co., 30 F. 317; Chippewa 
River Land Co. v.,J. L. Gates Land 
Co., 94 N.W. 37, 95 N.W. 954, 118 Wis. 
345; Hiles v. Atlee, 49 N.W. 816, 80 
Wis. 219, 27 Am.S.R. 32; Hall v. Bak- 
er, 42 N.W. 104, 74 Wis. 118; St. Croix 
Land, etc., Co. v. Ritchie, 41 N.W. 345, 
1064, 73 Wis. 409; Lombard v. Cul- 
bertsen, 18 N.W. 399, 59 Wis. 433; 
Oconto County v. Jerrard, 50 N.W. 591, 
46 Wis. 317; International L. Ins. Co. 
v. Scales, 27 Wis. 640. 

57. Halsted v. Silberstein, 89 N.E. 
443, 196 N.Y. 1; People v. Ladew, 82 
N.E. 431, 189 N.Y. 355; Lockwood v. 
Gelert, 27 N.E. 812, 127 N.Y. 241; In 
re Morse, 179 N.Y.S. 295, 189 App. 
Div. 803 [rearg den 179 N.Y.S. 937, 
190 App.Div. 2951; Sheldon v. Russell, 
154 N.Y.S. 632, 91 Misc. 278 [aff 159 
N.Y.S. 154, 173 App.Div. 991]; Matter 
of Rourke, 118 N.Y.S. 415, 63 Misc. 
354; Powell v. Jenkins, 35 N.Y.S. 265, 
14 Mise. 83. E 

[a] Sufficiency of compliance with 
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TAXATION 


deed.5? 


Construe- 


time.®6 


requirement.—L. (1855) p 794 c 427 § 
68 provides for the serving of a notice 
of the expiration of the time to re- 
deem from a sale of land for taxes, 
and declares that no conveyance made 
pursuant to such section shall be re- 
corded until the expiration of such 
notice, and that the evidence of serv- 
ice shall be recorded with such con- 
veyance. Section 72 declares that the 
grantee or person claiming under him 
within one month after the service of 
the notice shall file with the comp- 
troller a copy of the notice served, 
together with the affidavit of some 
person who shall be credited as credi- 
ble by the officer before whom the af- 
fidavit shall be taken, that such notice 
as is required was duly served speci- 
fying the mode of service; and § 73 
provides that if the comptroller shall 
be satisfied that the proper notice has 
been served, and if the moneys re- 
quired to be paid for the redemption 
of the land shall not have been paid 
he shall certify the facts, and the con- 
veyance before made shall thereupon 
become absolute. Thus the essential 
fact establishing a bar of the owner’s 
rights is the comptroller’s certificate 
that the notice complied with the 
statute, that it had been duly served, 
that the time within which a redemp- 
tion might have been made had ex- 
pired, and that the land had not been 
redeemed, and hence, this certificate 
being the evidence of notice and serv- 
ice which is required to be recorded 
in connection with the deed, it is not 
necessary that the notice or copy 
thereof with the affidavit of service 
shall be recorded, Halsted v. Silber- 
stein, 89. N.E. 448, 196 N.Y. 1. 
Return and proof of service of no- 
tice of redemption see supra §§ 1746-— 


1750. 

58. See supra § 1873. 

59. See statutory provisions. 

60. Howie v. Alford, 56 So. 797, 100 
Miss. 485. 

[a] Marking deed “Filed.”—Under 
Code (1906) § 4338, requiring the tax 
collector to file all conveyances of 
land to individuals in the chancery 
clerk’s office, to remain there for two 
years from the sale unless the land 
be sooner redeemed, it is not essen- 
tial that the clerk shall mark a deed 


| “Biled” in order that it may remain a 


memorial by which it may be ascer- 
tained whether the time for redemp- 
tion has expired, since the time for 
redemption is two years from the day 
of sale, and not from the day of filing. 


Brannon v. Pringle, 47 So. 674, 94 
Miss. 215. 
61. Gee v. Tucker, 90 So. 712, 127 


Miss. 866; Lewis v. Lyon Co., 66 So. 
206, 107 Miss. 763; Howie v. Alford, 
56 So. 797, 100 Miss. 485. 

[a] Immediate filing.—Where land 
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 [§ 1931] ¢. Filing before Expiration of Redemp- 
tion Period. In those jurisdictions where a tax deed 
is issued to the purchaser before the expiration of 
the period of redemption,®® it is sometimes provided 
by statute that such a deed be filed at a certain time 
and place and remain on file for a certain period 
unless redemption takes place meanwhile.®? 
such a statute a deed will be void if not filed®® at 
the proper time®! and place.®? 

[§ 1932] 14. Amendment or Correction**?—a. In 
General. A mere clerical error or mistake in a tax 
deed may be corrected®* by the officer authorized 
to execute the deed,®® provided such correction is 
made with the knowledge of all the parties at the 

But a deed, void on its face, cannot be cor- 
rected as to a defect of substance,*? even though 
the deed is rerecorded.*® A statutory provision for 


Under 


was sold to an individual on a certain 
day, and the: conveyance was duly 
executed and acknowledged on that 
day by the sheriff, but was not filed 
in the office of the chancery court un- 
til nine days thereafter, and the tes- 
timony of the deputy sheriff who 
made the sale was that he could have 
made out the list of land sold to in- 
dividuals within three or four hours, 
and there was no reason or excuse 
given why a comveyance was not filed 
before expiration of nine days, it was 
not immediately filed as required by 
statute, and the sale is void. Geo 
v. Tucker, 90 So. 712, 127 Miss. 866. 

62. See cases infra this note. 

[a] Purpose of requirement of the 
statute is merely to lodge the deed in 
proper custody. Brannon v. Pringle, 
47 So. 647, 94 Miss. 215. 

[b] Proper place.—(1) A tax deed 
is properly~-filed at the place where 
the lawful sale was made. Reed v. 
Heard, 53 So. 400, 97 Miss. 743. (2) 
A deed of land located in the second 
circuit and chancery court district of 
a county is properly filed in the office 
of the clerk of the chancery court at 
the county seat of the first district, 
where the chancery clerk's office at the 
county seat in the second district did 
not open until after the filing of the 


deed. Reed v. Heard, 53 So. 400, 97% 
Miss. 743. 
[ec] Place of keeping on file.— 


Keeping a deed on file in a vault of a 
burnt courthouse is a sufficient com- 
pliance with a statutory requirement 
that they be filed in the office of the 
chancery clerk. Simpson v. Interstate 
coopenede Co., 58 So. 4, 101 Miss. 


63. 
§ 130. 

64 Smith v. Griffin, 23 P. 905, 14 
Colo. 429; Fontini v. Pine Grove Land 
Co., 118 So. 865, 167 La. 137; Harvey 
v. Gulf States Land, etc., Co., 32 So. 
475, 108 La. 550;. Harding v. Auditor- 
Gen., 104 N.W. 39, 140 Mich. 646. 

65. See supra §§ 1866-1870. 

66. Fontini v. Pine Grove Land Co., 
118 So. 865, 167 La. 137. 

67. Duff v. Neilson, 2 S.W. 222, 90 
Mo. 98. ; 

Effect of void deed in general see 
infra § 1955. 


Of deeds in general see Deeds 


68. Duff v. Neilson, 2 S.W. 222, 90 
Mo. 93. 
[a] Tllustration.—A deed, void for 


not containing a recital of the date 
of the special execution under which 
the land was sold, is not aided by a 
rerecording of the deed after having 
the error corrected, but containing 
the old acknowledgment which, being 
for the uncorrected deed, is void, al- 
though attached to the corrected deed. 
Duff v. Neilson, 2 S.W. 222, 90 Mo, 
93. 
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a conveyance by a successor in office, where the 
predecessor has failed to make a conveyance, does 
not authorize the correction of an ineffectual deed 
made by the latter.®® 

Time for correction.’® A statutory requirement 
that a tax deed must be claimed within a prescribed 
time’! applies in respect of the correction of a de- 
fective tax deed,?? unless the execution or correc- 
tion thereof has been refused or stayed by legal pro- 
ceedings.73 

New notice for deed. Where the purchaser has 
given notice, within the time for making a deed, that 
he will demand a deed, he may have the executing 
officer’s omitted seal affixed, and. the deed reac- 
knowledged and rerecorded without a new notice.*+* 

[§ 1933] b. New Deed*°—(1) In General. In ac- 
cordance with the rule authorizing, and making it 
the duty of, the officer who has made an irregular 
or imperfect tax deed to execute a second deed,*® 
where all the tax proceedings up to the execution 
of a tax deed are regular and legal, and through 
mistake or inadvertence a tax deed is issued which 
is so defective in form or substance as not to pass 
title, a second or new deed may be executed on the 
same sale to correct the error,‘? such as to correct 
an insufficient description of the property.7§ Thus 
a deed which fails to convey all the land sold may 
be corrected by a new deed*® but not so as to con- 
vey land which has not been sold, although there 
was an intention to sell] it.8° A deed insufficient to 
convey title because of the inadequacy of the proof 
of service of notice may be corrected by a second 


69. Clark v. Hibbler, 69 So. 220, 77. 


TAXATION 


Cal.—Schainman v. All Per- 
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[§§ 1932-1934 


deed, attended by proofs of service more nearly per- 
fect.21 A new deed, however, cannot be issued to 
cure a fatal defect in the anterior proceedings ;** 
and the mere fact that an invalid deed is corrected 
to speak the truth as to the sale may not justify an 
inference that it is thereby validated.** 

Right to good deed.** A purchaser at.a tax sale 
which is valid as apparent from the record, who has 
received a defective deed, is entitled to a new cor- 
rective deed,®® and he may have as many deeds is- 
sued as he desires until he gets a good tax deed;*® 
and, if the purchaser is dead, his heir is entitled 
to the new deed.8? A second corrective deed may be 
issued to the grantee in the first deed, who has pre- 
sented and filed the certificate of purchase, without 
any assignment being made thereon, although he has 
the second deed quitclaimed to another.§® 

[§ 1934] (2) Requisites and Validity. Generally 
speaking a second tax deed issued to correct a de- 
fective deed is governed, as to its form and contents, 
by the rules relating to tax deeds in general.®® 
Ordinarily the recitals in a corrective deed can only 
be such as are authorized by the records in the office 
of the officer executing such deed;°° he cannot con- 
clude the owner by recitals not sustained by such 
records,®! and, accordingly, an invalid corrective 
tax deed eannot be validated by evidence showing 
that recitals therein, which, if of record, would have 
validated the deed, were true.°2 But, where the rec- 
ords and files in the tax suit have been destroyed, 
other data of an authentic nature may be relied on 
in making a corrective deed,®* such as a newspaper 


suance of a new deed based thereon, 


109 Miss. 432. A 
[a] It cannot be reformed or vali- 

dated by an ex parte proceeding be- 

fore the board of supervisors. Clark 

v. Hibbler, 69 So. 220, 109 Miss. 432. 
Authority of successor to execute 

deed see supra § 1869. 

Time for new deed see infra § 


See supra § 1873. 

State v. Reger, 114 S.E. 608, 92 
W.Va. 76; Woodyard v. Kuhn, 110 
S.E. 187, 89 W.Va. 670. 

73. State v. Reger, 114 S.E.. 608, 92 
W.Va. 76. 

[a] Thus under a statute, provid- 
ing that a tax-sale purchaser may ob- 
tain a deed at any time after expira- 
tion of one year from the date of the 
sale and before the expiration of five 
years, but not afterward, a tax deed. 
void because it did not contain a seal, 
could not be corrected after five years 
from the date of the tax sale, unless 
the execution or correction thereof 
was refused by the clerk or stayed by 
proceedings, in which event the period 
occasioned by such refusal or stay 
was not to be computed as a part of 
the five-year period. State v. Reger, 
114 S.E. 608, 92 W.Va. 76. 

74  Woodyard vy. Kuhn, 110 S.E. 

187, 89 W.Va. 670. 
[a] Thus, where the purchaser 
after redemption time gives lawful 
notice that he will demand a deed and 
has the county surveyor file the report 
required, and the county court clerk 
executes a deed attempting to convey 
the land purchased, but omits to affix 
his seal, the purchaser, on discovering 
the same, may have the seal affixed 
and the deed reacknowledged and re- 
admitted to record without giving a 
new notice, or having another report 
made by the county surveyor, if done 
within the time within which the law 
permits the clerk to make a tax deed. 
‘Woodyard v. Kuhn, 110 S.E. 187, 89 
W.Va. 670. 

75. Generally see Deeds § 130. 

76. See supra § 1870. 


sons, 276 P.113) (275 /P.. 225,96 Cal. 
App. 753 (as to taxes delinquent and 
paid); Morton v. Sloan, 275 P. 223, 96 
Cal.App. 747. 

Idaho.—White Pine Mfg. Co. 
Morey, 112 P. 674, 19 Idaho 49. 

Kan.—City of Dunlap v. Waters, 161 
P. 641, 99 Kan. 257; Young v. Gibson, 
105 P. 8, 80 Kan, 264, 81 Kan. 185; 
Douglass v. Nuzum, 16 Kan. 515; Clip- 
pinger v. Tuller, 10 Kan. 377. 

Mo.—-Smith v. Vickery, 138 S.W. 
502, 235 Mo. 418. 

Mont.—Gallash v. Willis, 300 P. 569. 

S.D.—Gibson v. Pekarek, 126 N.W. 
597, 25 S.D. 281, Ann.Cas.1912B 944 
[aff 131 N.W. 728, 27 S.D. 423]. 
ao W tee eodnen v. Clapp, 21 Wis. 
{a] Omitted recitals.—City of 
Pee v. Waters, 161 P. 641, 99 Kan. 


[b]. Year left blank.—White Pine 
ae Co. v. Morey, 112 P. 674, 19 Idaho 


Vv. 


78. Duggan v. McCullough, 59 P. 
743, 27 Colo. 43; Spears v. Spears, 136 
So. 614, 173 La. 294. 

79. Swift v. Buford, 217 S.W. 980, 
280 Mo. 432. 

80. Swift v. Buford, supra. 

81. Milmoe vy. Zimmerman, 122 A. 
688, 95 N.J.Eq. 85 [aff 127 A. 157, 97 
N.J.Eq. 326]. 
igor Ill.—Klokke vy. Stanley, 109 Ill. 
Iowa.—Vaughan y. Stone, 7 N.W. 
521. 55 Iowa 213. 

Kan.—Hewitt v. Storch, 2 P. 556, 31 
Kan. 488. 

Mo.—Talley v. Schlatitz, 79 S.W. 
162, 180 Mo. 231. He: 

Ni ee v. a. on, N.C. 28. 

-—Gulager v. Coon, SPs it 
93 Okl. 62. ue 

S.D.—Rector, ete., Co. v. Maloney, 
88 N.W. 575,15 S.D. 271. 

[a] Invalid affidavit.—A deed, void 
because based on a defective affidavit 
by the purchaser at the tax sale, can- 
not be cured by the subsequent filing 


where the latter is contradictory to 
the original affidavit. Lauer v. Weber, 
52 .N.H. 489, 177 Til. 115. 

83. Empire Ranch & Cattle Co. v. 
Millett, 135 P. 127, 24 Colo.App. 464. 

Tax deed as evidence in general 
see infra §§ 1948-1972. 

84. Right to deed in general see 
supra § 1871. 

85. Smith v. Vickery, 138 S.W. 502, 
235 Mo. 413. 

86. Elerick v. Reed, 240 P. 1045, 113 
Okl. 195, 44 A.L.R. 474; Craven v. 
Smith, 188 P. 96, 77 Okl. 260; Myers 
v. Smith, 188 P. 95, 77 Okl. 260; 
Saenaae v. Smith, 188 P. 938, 77 Okl. 

ol. 

87. Baker v. Lane, 109 P. 182, 82 
Kan. 715, 28 L.R.A.N.S. 405. 

[a] Ilustration.—A person who, 
as heir of a deceased owner of a tax- 
sale certificate, takes out a tax deed 
thereon, wherein the name of decedent 
is inserted as grantee, may, on due 
application, obtain a deed from the 
county clerk to herself as grantee, not- 
withstanding the issuance of a former 
instrument. Baker v. Lane, 109 P, 
182, 82 Kan. 715, 28 L.R.A.N.S. 405. 

88. Gibson v. Pekarek, 126 N.W. 
597, 25 S.D. 281, Ann.Cas.1912B 944 
[aff 131 N.W. 728, 27 S.D. 423]. 

89. See supra §§ 1880-1923. 

90. Gibson v. Pekarek, 126 
597, 25 S.D. 281, Ann.Cas.1912B 944 
[aff 181 N.W. 728, 27 S.D. 423]. 

91. Gibson v. Pekarek, supra. 

92. Farmers’ & Merchants’ State 
pete “a Whitten, (S.D.) 229 N.W. 304. 

3. mith v. Vickery, 138 S.W. ; 
235 Mo. 413. % Rae 

[a] As to recital of judgment.— 
Where the sheriff, who he des the 
deed which recited the rendition of a 
judgment merely against the real es- 
tate described, testified that suits for 
taxes were always brought against 
the owner. as well as the property, 
that at the request of the county court 
he employed competent attorneys to 
assist him with the suits and in mak- 


N.W. 


| 
t 
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of an additional affidavit, and the is- ing deeds after sales, and there was’ 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 1934-1937] | 


notice of the sale.®4 
. Notation of purpose of second deed. Ordinarily 
it 1s proper and desirable to note upon the second 
deed that it is issued to correct an erroneous deed ae 
but, inasmuch as the purpose and function of the 
second deed must in every case be apparent from the 
circumstances that the two deeds are issued on the 
same sale, such notation is not a prerequisite to the 
validity of the second deed.?¢ 

[§ 1935] (3) Time of Application or Issuance.°7 
In the absence of statute a new corrective deed may 
be demanded by the purchaser some years after the 
sale, where he has taken possession under the de- 
fective deed, and neither the owner nor his heirs 
have expended any money on the land after the tax 
sale,°® but such demand should be made before 
judgment is rendered quieting title against the tax 
deed.°® A statutory provision, that no tax sale for 
which no tax deed shall have been taken out shall 
be a lien on the real estate after four years from 
the sale, does not provide a limitation of time within 
which a valid tax deed may be issued to correct an 
erroneous deed;! but a statute limiting the time 
within which an action may be brought to compel 
the issuance of a tax deed? acts as a limitation on the 
time within which a second tax deed may be issued to 
correct a former one.? A statutory requirement as 
to time, however, cannot apply retroactively to a pur- 
chaser whose déed has been recorded more than the 
statutory period, before the enactment of the stat- 
ute.* 


TAXATION 
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[§ 1936] (4) Effect. The taking out of a second 
tax deed to correct defects in a former tax deed re- 
opens the question of the validity of both deeds and 
the regularity of the tax proceedings,*® notwithstand- 
ing the defects in the first deed may have otherwise 
been cured by the lapse of a given period of years,? 
unless the first deed has fully complied with the 
law.’ Accordingly, where a deed is issued as an 
amendment or correction of an original void deed, 
they will be construed together,® and, although posi- 
tive affirmative recitals in the correcting deed must 
prevail over recitals in the first deed,!° if the cor- 
rection or amending deed does not negative recitals 
in the original deed, the grantee is bound by such 
recitals,11 and, if they invalidated the original deed, 
the correction deed also is void;!?_ but, if it is prop- 
erly drawn and contains proper recitals of the facts, 
it has the effect of curing the errors in the original 
deed,’® and is admissible as evidence of title.14 

Relation back. A new or amended tax deed relates 
back to the time of the sale and becomes effective 
from that time.t® 

[§ 1937] ¢c. Reformation in Equity.1® A tax title 
being a purely technical title, as distinguished from 
a meritorious title, and depending for its validity on 
a strict compliance with the requirements of the stat-— 
utes in respect of all the prior proceedings, which 
are wholly in invitum as respects the owner of the 
property,!7 as a general rule a court of equity will 
not interfere to reform a tax deed or order the eor- 
rection of errors in it.1® It has been held, however, 


evidence that the sheriff’s newspaper 
notice of sale recited a judgment 
against the owner of the land, the 
court could presume that the tax suit 
was properly prosecuted against the 
owner so as to justify the execution 
of an amended deed containing the 
recital of the rendition of a judgment 
against him as well as against the 
property. Smith v. Vickery, 138 S.W. 
502, 235 Mo. 413. 

94. Smith v. Vickery, supra. 

[a] Thus, where the records and 
files in a tax suit were destroyed, the 
sheriff keeping a newspaper notice of 
sale reciting a judgment against the 
owner of the land may execute an 
amended deed to correct an error in 
the origina] deed which recites a judg- 
ment merely against the property, 
especially in the absence of circum- 
stances throwing suspicion on the 
correctness of the notice as published. 
Smith v. Vickery, 138 S.W. 502, 235 
Mo. 413. 

95. Young v. Gibson, 105 P. 3, 80 
Kan. 264, 81 Kan. 185. 


96. Young v. Gibson, supra. 
97. Time: 

For correction in general see supra 
§ 1932 


Of issuing tax deed in general see 

supra § 1873. 

98. Smith v. Vickery, 138 S.W. 502, 
235 Mo. 413. 

99. City of Dunlap v. Waters, 161 
P. 641, 99 Kan. 257. 

1. Young v. Gibson, 105 P. 3, 80 
Kan. 264, 81 Kan. 185: 

2. See supra § 1873. 

@ Young v. Gibson, supra. 

4, Eaton v. North, 32 Wis. 393. 

[a] Thus a statute, providing that 
no new deed shall be issued after 
three years from the recording of the 
insufficient or defective one, cannot 
act retroactively to persons whose 
deeds had been recorded more than 
three years before its enactment. 
Eaton v. North, 32 Wis. 303. 

5. As evidence see infra § 1950. 

6. Gibson v. Walters, 119 P. 319, 86 
Kan. 101 [aff 124 P. 168, 87 Kan. 
biisiers 

= Gibson v. Walters, supra. 

Statutory provisions to this effect 
see infra § 1938. 


‘ 


8. Gibson v. Walters, 119 P. 3819, 
iene 101 [aff 124 P. 168, 87 Kan. 

9. Johnson v. Gibson, 133 P. 1052, 
24 Colo.App. 392; Empire Ranch & 
Cattle Co. v. Howell, 129 P. 245, 23 
Colo.App. 265, 

[a]. Presumption.—In construing 
a correction deed and an original deed 
together, where the original deed re- 
cites an assignment of the certificate 
of sale by the county, it will be pre- 
sumed that the assignment was in 
fact made by the clerk. Empire 
Ranch & Cattle Co. v. Howell, 129 P. 
245, 23 Colo.App. 265. 

Construction of tax deed in general 
see infra §§ 1940-1947. 

10. Shaw v. Pioneer State Bank, 
256 P. 636, 81 Colo. 528. 

11. Empire Ranch & Cattle Co. v. 
Neikirk, 128 P. 468, 23 Colo.App. 392. 

12. Johnson v. Gibson, 133 P. 1052, 
24 Colo.App. 392. 

[a] Dlustrations.—(1) Two tax 
deeds based on one and the same sale 
and assignment of purchase, will be 
construed together, and the first, be- 
ing void, because showing assignment 
by the county clerk, more than three 
years after its issuance, of the cer- 
tificate of purchase issued to the 
county, the second not negativing but 
merely omitting this showing, is also 
void. Johnson v. Gibson, 133 P. 1052, 
24 Colo.App. 392. (2) Where, the 
original deed is void on its face, be- 
cause the certificate was assigned by 
the county clerk more than three 
years after the sale, a correction deed, 
which does not disclose what officer 
of the county assigned the certificate, 
nor when it was assigned, will be pre- 
sumed to have been issued pursuant 
to the same assignment, and also void 
for the same reason. Empire Ranch 
& Cattle Co. v. Lumelius, 131 P. 796, 
24 Colo.App. 49; Empire Ranch & Cat- 
tle Co. v. Howell, 129 P. 245, 23 Colo. 
App. 265; Empire Ranch & Cattle Co. 
yv. Neikirk, 128 P. 468, 23 Colo.App. 
39 z 
Buhler v.’ Hysell, 132 P. 140, 
87 Okl. 392. : 

[a] Thus, where a deed given on 
the resale of land sold to the county 
for delinquent taxes fails affirmative- 


ly to show.that each parcel was sold 
separately at the second sale, the 
defect, if any, is cured by another 
deed executed before proceedings be- 
gun to set aside the second sale, which 
recites that the parcels were sold 
separately at the second sale. Buhler 
v. Hysell, 132 P. 140, 87 Okl. 392. 

14. See infra § 1950. 

15. De Paige v. Douglas, 136 S.W. 
345, 234 Mo. 78; Griffin v. Franklin, 
123 S.W. 1092, 224. Mo. 667. 

16. Generally see Reformation of 
Instruments § 20. 

17. Altes v. Hinckler, 36 Ill. 265, 
85 Am.D. 406. 

Tax titles in general see supra § 
1796 et seq. 

18. I1ll.—Altes v. Hinckler, 36 I1l. 
265, 85 Am.D. 406. 

Ind.—Keepfer v. Force, 86 Ind. 81. 

Iowa.—Bvam v. Cook, 21 Iowa 392. 

Kan.—Baker v. Lane, 109 P. 182, 
82 Kan. 715, 28 L.R.A.N.S. 405. 

Miss.—Boone v. Dulion, 32 So. 1, 


80 Miss. 584; Cogburn v. Hunt, 56 
Miss. 718; Bowers v. Anderson, 52 
Miss. 596. 


Mo.—De Paige v. Douglas, 136 S.W. 
345, 234 Mo. 78; Dixon v. Hunter, 102 
S.W. 970, 204 Mo. 382: Tallev v. 
Schlatitz, 79 S.W. 162, 180 Mo. 2381. 

S.D.—Batelle v. Knight, 120 N.W. 
1102, 23 S.D. 161, 20 Ann.Cas. 456. 

Tex.—Morgan v. Smith, 8 S.W. 528, 
70 Tex. 63:7. 

Wash.—Kennedy v. Anderson, 153 
P. 319, 321, 88 Wash. 457 [quot Cyc]. 

[a] Rule applied.—A person who, 
as heir of a deceased owner of a tax- 
sale certificate, takes out a deed there- 
on wherein the name of decedent is 
inserted as grantee cannot have the 
deed reformed by a decree substitut- 
ing her own name as grantee. Baker 
v. Lane, 109 P. 182, 82 Kan. 715, 28 L. 
R.A.N.S. 405. 

[b] Mistake in deed does not war- 
rant reformation because the mistake 
cannot be mutual, the owner not being 
a party to the sale. Keepfer v. Force, 
86 Ind. 81. : 

[c] As to property outside sub- 
division.—A deed to property within a 
subdivision will not be reformed so as 
to include property without, because 
there ‘is none within the division 
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that the recitals in a tax deed may, in a proper case, 
be corrected in equity for fraud or mistake.?® 

_ [§ 1938] 15. Curative Statutes.° 
larities, or defects in, or in connection with, a tax 
deed, which are of such a character that they could 
have been rendered immaterial in advance by an act 
of the legislature,-may be cured by such an act;?! 
and such a statute may be construed as retroactive in 
its operation if plainly so intended,”? but not other- 
Such a statute, however, cannot operate to 
eure jurisdictional or other defects which affect 
the subtantial rights of the parties or go to the 
groundwork of the proceedings by reason of which 
the deed is void,?* except, it has been held, where, 
in case of a special statute, there is a clear intention 
Moreover, a cura- 


wise.?3 


to cure such errors or defects.7® 


TAX ATION 


Errors, irregu- 


tive statute can be applied only to such defects and 


which suits the description, and a par- 
cel outside has been pointed out as the 
jand sold for taxes. Kennedy v. An- 
derson, 153 P. 319, 88 Wash, 457. 

19. Hickman v. Kempner, 35 Ark. 
505; Kneeland v. Hull, 74 N.W. 300, 
116 Mich. 55. 

[a] Thus a deed conveying the en- 
tire land, when in fact only an un- 
divided interest was sold, may be 
corrected by the decree in a suit to 
quiet title. Kneeland v. Hull, 74. N.W. 
300, 116 Mich. 55. 

20. Cross references: 

Curative statutes in general see Stat- 

utes § 370. 

Curing defects in: 

General see supra § 117. 

Assessment rolls see supra §§ 897, 

Tax sale see supra §§ 1681-1684. 

21. Cal.—Peck v. Fox, 99 P. 189, 
154 Cal. 744; Schamblin v. Means, 91 
P. 1020, 6 Cal.App. 261. 

Md.—McMahon v. Crean, 71 A. 995, 
109 Md. 652. 

N.Y.—Dunkum v. Maceck Bldg. Cor- 
poration, 176 N.E. 392, 256 N.Y. 275; 
People ex rel. Boenig v. Hegeman, 115 
N.E. 447, 220 N.Y. 118; People v. In- 
man, 90 N.E. 438, 197 N.Y. 200; Peo- 
ple v. Prime, 191 N.Y.S. 643, 199 App. 
Div. 272. 

N.C.—State Board of Education v. 
Remick, 76 S.E. 627, 160 N.C. 562. 

N.D.—State Finance Co. v. Mather, 
A 350, 15 N.D. 386, 11 Ann.Cas. 
1 5 

W.Va.—Woodyard v. Kuhn, 110 S.E. 
187, 89 W.Va. 670; Hogan v. Piggott, 
56 S.E. 189, 60 W.Va. 541. 

Wis.—Lombard v. White, 45 N.W. 
420. 76 Wis. 445. 

Man.—Ryan v. Whelan, 6 Man. 665 
{aff 20 Can.S.C. 65]. 

[a] Particular defects cured: (1) 
Execution without authority by suc- 
cessor of officer who made the tax 
sale. McMahon v. Crean, 71 A. 995, 
109 Md. 652. (2) Failure of sheriff’s 
receipt to purchaser at tax sale to 
state the amount of taxes delinquent 
on the tract sold. Woodyard v. Kuhn, 
110 S.E. 187, 89 W.Va. 670. (3) Fail- 
ure to have the sheriff’s seal affixed. 
‘State Board of Education v. Remick, 
76 S.E. 627, 160 N.C. 562. (4) Failure 
to recite correct date of expiration of 
time to redeem. Peck y. Fox, 99 P. 
189, 154 Cal. 744; Baird v. Monroe, 89 
P. 352, 150 Cal. 560. (5) Misstate- 
ment of quantity of land sold. Robey 
v. Wilson, 101 S.E. 151, 84 W.Va. 738. 

22. Peak v. Fox, 99 P. 189, 154 Cal. 
744; Baird v. Monroe, 89 P. 352, 150 
Cal. 560 [error dism 28 S.Ct. 257, 2u7 
U.S. 580, 52 L.Ed. 349]; Schamblin v. 
Means, 91 P. 1020, 6 Cal.App. 261; Mc- 
Mahon v. Crean, 71 A. 995, 109 Ma. 
652; McCann v. Merriam, 9 N.W. 96, 
11 Neb. 241. 

23. State v. Harman, 50 S.E. 828, 
57 W.Va. 447; Ryan v. Whelan, 
565 [aff 20 Can.S.C. 65]. 


ee U.S.—Hodgdon v. Burleigh, 4 

Cal.—Stuart v. Smith, 262 P. 348, 87 
Cal.App. 552. 

Colo.—Smith v. Highland Mary 
Mining, Milling & Power Co., 259 P. 
1025, 82 Colo. 288. 

Ind.—Wine v. Woods, 63 N.W. 759, 
158 Ind. 388. 

Kan.—Alison v. Harper, 180 P. 449, 
104 Kan. 497. 

La.—Richard v. Perrodin, 40 So. 
789, 116 La. 440. 

Minn.—Olson v. Cash, 107 N.W. 557, 
98 Minn. 4. 

Mont.—Glacier County v. Schlinski, 
300 P. 270. 

N.Y.—Wallace v. McEchron, 68 N. 
E. 663, 176 N.Y. 424; Clark v. Kirk- 
land, 118 N.Y.S. 315, 133 App.Div. 826 
[aff 96 N.E. 1112, 202 N.Y. 573]; Beers 
v. Hotchkiss, 238 N.Y.S. 463, 1385 Misc. 
796 [aff 245 N.Y.S. 478, 230 App.Div. 
447 (aff 175 N.E. 506, 256 N.Y. 41)1; 
Sanders v. Saxton, 73 N.Y.S. 1095, 36 
Mise. 574 [aff 85 N.Y.S. 762, 89 App. 
Div. 421 (rev on other grounds 75 N.E. 
529, 182 N.Y. 477, 108 Am.S.R. 826, 1 
L.R.A.N.S. 727)]. 

Wis.—Hazeltine v. Hewitt, 20 N.W. 
676, 61 Wis. 121; Easley v. Whipple, 
14 N.W. 904, 57 Wis. 485. 

Man.—Ryan v. Whelan, 6 Man. 565 
[aff 20 Can.S.C. 65]. 

N.S.—Domanisky v. Fitzgerald, 55 
N.S. 1, 62 Dom.L.R. 524. 

[a] MTllustrations.—(1 A deed 
void because its description of the 
land cannot be identified cannot be 
cured by statute. Smith v. Highland 
Mary Mining, Milling & Power Co., 
259 P. 1025, 82 Colo. 288. (2) ‘Where 
a statute authorizes a sale and:con- 
veyance of lands for nonpayment of 
taxes, but the deeds made were mere- 
ly of “all the right, title, and interest 
of the state,” such irregularities can- 
not be cured by a subsequent act of 
the legislature, where the former own- 
ers still retain their title to the lands. 
Hogdon v. Burleigh, 4 F. 111. 

[b] Failure to file deed for record 
until more than the statutory period 
after its execution is not validated by 
a curative act, providing that any 
written instrument after expiration of 
ten years from its filing for record 
shall be valid as though in the first 
instance it had been duly filed for 
record. Alison v. Harper, 180 P. 449, 
104 Kan. 497. 

25. Russell v. Di Furia, 145 N.Y-S. 
640, 83 Mise. 169 (L. [1899] ¢ 263 § 10, 
relating to the effect of tax deeds in 
Onondaga County, was intended to 
cure jurisdictional defects and not 
alone mere irregularities in tax sale 
proceedings). 


26. Worden v. Cole, 86 P. 464, 74 
Kan. 226. 
“th Worden v. Cole, supra. 


29. McHugh v. Albert 


[§§ 1937-1938 


irregularities as come within the terms of the stat- 
ute:2% A statute legalizing certain prior acts of the 
tax officers in respect of delinquent taxes cannot 
cure a defective description in a tax deed issued by 
such officers;27 a statute curing misnomers in con- 
nection with the assessment or tax sale cannot cure 
a failure of the deed to recite correctly the name of 
the party assessed as required by statute;** and a 
failure of the deed to identify the lands sold is not 
cured by a statute which merely protects the title 
described in the deed.2® A statutory provision mak- 
ing a tax deed conclusive evidence of the regularity 
of all prior proceedings®® does not cure a tax deed 
which is wholly void,®? nor eure jurisdictional de- 
fects,?2 such as noncompliance with the statute as 
to notice of sale.?% 


t 


Lumber Co., 82 So. 392, 145 La. 421. 

30. See infra § 1953. 

31. People v. Inman, 90 N.E. 438, 
197 N.Y. 200; People v. Ladew, 82 N. 
E. 431, 189 N.Y. 355. 

[a] Tustrations.—(1) A statute, 
providing that a conveyance executed 
by the comptroller which has been re- 
corded in the office of the clerk of 
the county in which the lands con- 
veyed are located for two years shall 
be conclusive evidence that the sale 
and proceedings prior thereto and all 
notices required to be given of the 
expiration of the time allowed to re- 
deem were regular and regularly giv- 
en, published, and served (see infra § 
1953) does not cure the record of a 
conveyance for nonpayment of taxes 
which was wholly void. People v. 
Ladew, 82 N.E. 431, 189 N.Y. 355; 
Ostrander v. Bell, 192 N.Y.S. 262, 199 
App.Div. 304. (2) Where no notice to 
redeem was served on the occupant of 
land sold, and no evidence of service 
of such notice was recorded with the 
conveyance, the deed following the 
tax sale was void, and was not vali- 
dated by a curative act, which avoids 
irregularities only, and the provision 
that the deed shall be conclusive that 
notices required by law to be given 
previous to the expiration of the re- 
demption period were given covers no 
notice required to be given Jater, Such 
as the notice to redeem, which is to 
be given within two years after the 
expiration of the redemption period. 
People v. Prime, 191 N.Y.S. 643, 199 
App.Div. 272. (3) Such statutory 
provisions do not operate as a cura- 
tive act with respect to the claim 
therein described, based on the comp- 
troller’s failure to render a complete 
statement of unpaid taxes. Bryan v. 
McGurk, 93 N.E. 989, 200 N.Y. 336; 
Wallace v. McEchron, 68 N.E. 668, 
176 N.Y. 424. 

Effect of void deed as evidence see 
infra § 1950. 

22. Clark v. Kirkland, 118 N.Y.S. 
315, 133 App.Div. 826 [aff 96 N.E. 1112, 
202 N.Y. 573]; People v. Golding, 106 
N.Y.S. 821, 55 Mise. 436. 

[a] MIllustration.—Assessing land 
as nonresident, when there was a resi- 
dent owner or occupant to whom, by 
statute, it should have been assessed, 
was a defect affecting the jurisdiction 
on constitutional grounds, within 
statutory provisions making a tax 
deed after two years eonclusive of the 
regularity of the proceedings except 
“any defect in the proceedings affect- 
ing the jurisdiction on constitutional 
grounds.” Clark v. Kirkland, 118 N.Y. 
S._ 315, 133 App.Div. 826 [aff 96 N.E. 
1112, 202 N.Y. 573]; People v. Faxon, 
182 N.Y.S. 242, 111 Mise. 699, 

(Cal.) 


33. Gramson v. Geniella, 
289 P. 817; Bussenius v. Warden, 236 


Henderson’ v. De Turk, 128 P.| P. 371, 71 Cal.App. 717. 
6 Man. | 747, 164 Cal. 296. 


Notice of sale in general see supra 


Hanson | §§ 1592-1599, 


For later cases, developments and changes in the law see Annotations, same title and section number, 


-§§ 1939-1940] 


[§ 1939] 16. Cancellation by Public Officers.*?4 
Under the statutes of some states,?> certain publie 
officers have authority to cancel tax deeds upon the 
discovery of fatal defects in the prior proceedings,?° 
provided, of course, the application therefor is made 
by the proper party*’ within the time limited by the 
statute,** for a certificate of cancellation issued after 
the time limited therefor is illegal.®? 
also be empowered to cancel tax deeds in cases where, 
the deed having been made directly after the sale 
and remaining in official eustody, the owner effects 
a redemption within the time allowed by law.?° 

Mandamus. The question as to whether the officer 
will grant the application is a matter for his de- 
termination, and mandamus does not lie to compel 
him to make the cancellation;*! however, if such of- 
ficer unwarrantably refuses to cancel the deed in a 
ease where his duty is plain, he may be constrained 


by mandamus.*? 


[§ 1940] 17. Construction and Operation in Gen- 


34. 
aside tax sale and deed see infra §§ 
1994-2001. 

35. See Mich. Comp. L. (1897) § 
3921; and N. Y. Tax lL. (1896) § 140, 
reénacted in Tax L. (1909) § 140. 

36. Clothier v. Miller, 139 N.W. 


253, 173 Mich. 530: Rumsey v. Griffin, 
101 N.W. 571, 138 Mich. 413; Hoffman 
v. Auditor-Gen., 100 N.W. 180, 136 
Mich. 689; Youngs v. Auditor-Gen., 
77 N.W. 5, 118 Mich. 550: People v. 
Wemple, 34 N.E. 883, 189 N.Y. 240; 
People v. Lewis, 111 N.Y.S. 398, 127 
App.Div. 10%: Bandler v. Hill. 146 N. 
Y.S. 98. 84 Mise. 359 [aff 148 N.Y-.S. 
1105. 163 App.Div. 970 (aff 116 N.E. 


1034)]. 
fal Prospective or retrospective 
effect.— (1) Tax L. (1896) § 140, re- 


enacted in Tax L. (1909) § 140, au- 
thorizing the cancellation of tax sales 
and the refund of the purchase price, 
where such sale is invalid or inef- 
fectual to pass title, is prospective in 
fits language, and has _ no retrospec- 
tive application. Bandler v. Hill, 146 
N.Y.S. 98, 84 Misc. 359 [aff 148 N.Y.S. 
1105, 163 App.Div. 970 (aff 116 N.E. 
1034)]. (2) But the provision of 
Tax L. (1896) § 132, reénacted in Tax 
L. (1909) § 132, regarding the effect 
to be given tax deeds, certificates, etc., 
theretofore executed, is wholly ret- 
rospective, but the provision regard- 
ing cancellation of tax sales held prior 
or subsequent to its enactment is pro- 
spective, as well as retrospective, in 
its operation. Bandler v. Hill, supra. 

[b] Grounds for cancellation.— 
Under Comp. lL. (1897) § 3921, the 
auditor general is authorized to issue 
the certificate of error only for errors 
occurring after the decree and cannot 
issue a certificate on the ground that 
at the time of filing the petition the 
Jands were held as state tax lands. 
Cole v. Auditor-Gen., 93 N.W. 890, 132 
Mich. 262. 

[c] Not fatal defect.—Affixing the 
seal of the board of supervisors in- 
stead of the seal of the county to tax 
warrants is not a jurisdictional defect 
resting upon constitutional grounds 
within the statute permitting an at- 
tack to be made within five years, 
People ex rel. Boenig v. Hegeman, 115 
N.E. 447, 220 N.Y. 118. 

{[d] Defect in publication.—After 
a sale to the state and a deed there- 
for, the auditor general has power to 
set aside the sale because of a defect 
in the publication. Rumsey v. Griffin, 
101 N.W. 571, 138 Mich, 413. 

[e] Proper officer to make certifi- 
cate.—Under the cancellation statute 
requiring a certificate that no taxes 
were charged against the land to be 
given by the proper officer, a deputy 
county treasurer is a “proper officer’ 


Cancellation by suit to set/ under the statute. 


TAXATION 


Officers may 


lapse of time,*® 


eral*4®—a, General Rules. 
absence of a statute, is that a tax deed must be 
strictly construed against the grantee and in favor 
of the taxpayer;** and the intention and effect of 
the deed must be determined from the whole of it,#® 
and, if a term used is repugnant to other parts of 
the deed, and it is clear from the whole instrument 
that the term was inadvertently used, it may be re- 
jected and effect given to the manifest intention of 
those who executed the deed.*® In construing doubt- 
ful or ambiguous clauses which are susceptible of 
two constructions that interpretation will be adopted, 
if possible, which will give validity to the deed rather 
than one which will render it void;47 and either by 
the aid of statutes making a tax deed prima facie 
evidence of title in the holder,*® or after a great 


[61 C.J.] 1865 


The general rule, in the 


the deed will be supported by all 


reasonable presumptions,®°° but the same presump- 


tion of intendment cannot be inferred in solving am- 


Hoffman y. Audi- 
tor-Gen., 100 N.W. 180, 136 Mich. 689. 

[f{] Effect of refund to wrong per- 
son.—That, upon cancellation of a tax 
sale, the refund was paid to the wrong 
person, does not, raise an inference 
that the cancellation was irregular 
or void. Olmstead v. Roberts, 127 N. 
Y.S. 854, 69 Misc. 641. 

37. State Land Office Com’r_ v. 
Auditor-Gen., 91 N.W. 153, 131 Mich. 
147: Bandler v. Hill. 146 N.Y.S. 98. 
84 Misc. 359 [aff 148 N.Y.S. 1105, 163 
App.Div. 970 (aff 116 N.E. 1034)]. 

[a] Successor to owner or pur- 
chaser.—Under the statute authoriz- 
ing the cancellation of tax sales on 
certain grounds upon application by 
the owner, or any person in interest 
“at the time of the tax sale,’ neither 
the successor of the owner nor of the 
purchaser may apply for a cancella- 
tion, nor may parties to whom the 
owner subsequently quitclaimed the 
property, by joining him with them 
in their application. have the sale can- 
celed. Bandler v. Hill, 146 N.Y.S. 98, 
84 Misc. 359 [aff 148 N.Y.S. 1105, 163 
App.Div. 970 (aff 116 N.B. 1034)]. 

[b] On officer’s own motion.—The 
auditor general is not authorized to 
cancel tax deeds on-his own motion, 
but only on the application of inter- 
ested parties. State Land_ Office 
Com’r v. Auditor-Gen., 91 N.W. 153, 
131 Mich. 147. 

38. Bandler v. Hill, 146 N.Y.S. 98. 
84 Misc. 359 [aff 148 N.Y.S. 1105, 163 
App.Div. 970 (aff 116 N.E. 1034)]. 

[a] Even though owner took no 
preceedings to have deed set aside 
withir. six months after receiving no- 
tice of the sale, the auditor general 
has authority under the law to cancel 
a deed of sale for delinquent taxes. 
Hayward v. Auditor-Gen., 111 N.W. 
190, 147 Mich. 591. 

[b] Pleadizg limitations unneces- 
saly.—The statute authorizing appli- 
cation to cancel a tax sale within a 
certain time is a statute of limita- 
tions, but the bar of the statute need 
not be alleged in order to defeat an 
application to the county treasurer for 
the cancellation of a tax sale after the 
prescribed time. Bandler y. Hill, 146 
N.Y.S. 98, 84 Mise. 359 [aff 148 N.Y.S. 
1105. 163 App.Div. 970 (aff 116 N.E. 
1034)]. 

{c] Presumption of regularity de- 
clared by Tax L. § 132, as to tax deeds 
for two years recorded, held not to 
cure jurisdictional defects, defeating 
right of cancellation therefor within 
five years. People ex rel. Boenig v. 
Hegeman, 157 N.Y.S. 1054, 172 Anp. 
Div. 94 [rev 115 N.E. 447, 220 N.Y. 
118]. 

39. Plank v. Fuller, 158 N.W. 856, 
192 Mich. 313. 


*By CAROLAN JEFFERSON WALSH (§ 1939). 


biguities in the case of tax deeds as in the case of 


fa] Time for cancellation.—Under 
the statute the date of the cancella- 
tion of a tax sale is immaterial, so 
long as it is prior to the issuance of 
new tax deeds. Clothier v. Miller, 
139 N.W. 253, 173 Mich. 530. 


40. Adams v. Mills, 14 So. 462, 71 
Miss. 150. 

41. Peonle v: Chapin, 8 N.E. 368, 
103 N.Y. 635 mem. 


42. Hoffman v. Auditor-Gen., 100 

N.W. 180, 136 Mich. 689. 
43. Construction: 

As to title and rights of tax purchaser 
see supra §§ 1796-1863. 

Of correction deed and original to- 
gether see supra § 1936. 

st aeces in general see Deeds §§ 195-— 


44. Rainey v. Lamh Hardwood 
Lumber Co., 45 So. 367, 91 Miss. 690; 
Rush v. Lewis, ete., County, 93 P. 943, 
eee 566 [aff 95 P. 836, 37 Mont. 

Presumptions and burden of proof 
see infra §§ 1948, 1949. 

45. Landregan v. Peppin, 24 P. 
859, 86 Cal. 122; Downer v. Schmidt, 
1177 P 1018285" Kaneibl3* Haynes! v. 
Heller, 12 Kan. 381; Evans v. Doolit- 
tle, 153 N.W. 762, 35 S.D. 604. 

46. Downer v. Schmidt, 117 P. 1013, 
85 Kan. 513. 

47. Gibson v. Trisler, 85 P. 413, 73 
Kan. 397; Kennedy v. Scott, 83 P. 971, 
72 Kan. 359; Board of Com’rs for 
Fifth Louisiana Levee Dist. v. Con- 
cordia Land & Timber Co., 74 So. 921, 


141 La. 247; Cane v. Herndon, 32 So. 
33, 107 La. 591, But see Rush v. 
Lewis, etc., County, 93 P. 943, 36 
Mont. 566 [aff 95 P. 836, 37 Mont. 


240] (holding that, if one of two con- 
structions will support the claim of 
the person whose property has been 
taken, the deed will be held invalid). 

48. See infra § 1954. 

49. Colman vy. Anderson, 10 Mass. 
105; Sheafer v. Mitchell, 71 S.W. 86, 
109 Tenn, 181. 

Presumptions from possession and 
lapse of time in gemeral see infra § 
1949 

5Q@. Iowa.—Chicago, ete., R. Co. v. 
Kelley, 74 N.W. 935, 105 Iowa 106. 

La.—Board of Com’rs for Fifth 
Louisiana Levee Dist. v. Concordia 
Land & Timber Co., 74 So. 921, 141 La. 
247. 

Mich.—Peninsular Sav. Bank v. 
Ward, 76 N.W. 161, 79 N.W. 911, 118 
Mich. 87. 

S.D.—Cornelius v. Ferguson, 97 N. 
W. 388, 17 S.D. 481. 

Tenn.—Sheafer v. Mitchell, 71 S.W. 
86, 109 Tenn. 181. . 

Presumptions as to tax deeds as 
ovistence in geueral see infra §§ 1948, 
1949. 


*By HENRY H. SKYLES (§§ 1940-1972). 


1366 [61 C.J.] 


ordinary conveyances.®1 

Tax deed from state conveying delinquent state 
tax land can receive no other construction than a 
deed between private persons,°? and the grantee 
therein is entitled to the performance of the condi- 
tions therein according to their exact terms.°* 

As to report of sale.°4 Recitals in the tax deed 
control contradictory irregularities in the report qr 
return of the sale,®° except where the return shows 
such a departure from the statutory requirements 
as to invalidate the act of the officer.°® 

[§ 1941] b. Evidence To Aid Construction.°’ 
The validity of a tax deed must be determined from 
the proceedings of record on which the deed was 
founded and from the face of the deed itself;5* and 
pursuant to the general rule,°® parol evidence is not 
admissible, in support of a tax deed which is void 
on its face, to supply a material omission,®° or to 
contradict positive recitals of the deed,®! such as 
that the sale was made for taxes of a different year 
from the one recited in the deed.**. But except to 
the extent that the statute makes the recitals of a 
tax deed conclusive evidence,®* where such a deed is 


51. De Paige v. Douglas, 136 S.W. 
345, 234 Mo. 78. 

Construction favoring validity of 
deeds in general see Deeds § 200. 

52. Haney v. Miller, 117 N.W. 71, 
745, 154 Mich. 337. 


by evidence, 


TAXATION 


the law has been complied with, may 
be contradicted as to material matters 
even though they are 
brought up in collateral proceedings. 
Abbott v. Doling, 49 Mo. 302. 

62. Maxcy v. Clabaugh, 6 Ill. 26; 


alo) Ay ier el” fii | : 
ate LF Pas 
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[$§ 1940-1942 


not void on its face parol or extrinsic evidence is 
admissible to explain such recitals** and to control 
them,*®* to supply defects and omissions in the deed,*® 
and to correct misrecitals and clerical or other er- 
rors.°? 

[§ 1942] c. Property Conveyed®*—(1) In Gener- 
al. The general rules of construction as to the prop- 
erty conveyed by a private deed®® apply in respect 
of the property conveyed by a tax deed,’° except to 
the extent that particular rules of construction and 
effect are called for by the peculiar nature of the 
tax sale and deed.71_ The acreage or area given will 
not control‘the general description in the deed, but 
vice versa,?? and, where there has been aceretion, it 
becomes a part of the original tract and passes to the 
tax purchaser whether expressly mentioned or not.7® 

Where description is ambiguous, consideration may 
be given to the attendant facts and circumstances, 
such as the record of the tax proceedings and the acts 
and conduct of the parties, showing the identifica- 
tion or practical location of the property intend- 
ed;74 and resort may be had to extrinsic evidence 


Spicer v. Howe, 16 P. 825, 38 Kan. 
465; Harang v. Gheens Realty Co., 98 
So. 760, 155 La. 68; and cases passim 
this section. 

[a] Doctrino of strict construction 
(1) as applied to the execution of 


Construction and operation of deeds 
im general see Deeds §§ 195-480. 

53. Haney v. Miller, 117 N.W. 71, 
745. 154 Mich. 337. 

Title and rights of tax purchaser 
in general see supra §§ 1796-1863. 
EP Generally see supra §§ 1644- 

48. ‘ 

55. Carter vy. Munzesheimer, (Tex. 

Civ.App.) 272 S.W. 277; King v. Duke, 

(Tex.Civ.App.) 31 S.W. 335. 

56. Carter v. Munzesheimer, (Tex. 
Civ.App.) 272 S.W. 277. 

57. Evidence: 

Parol or extrinsic, as to official deeds 
4a ponera see Evidence §§ 1491, 
1492. 

To identity of land see supra § 1922. 

To impeach deed or title see infra §§ 
1969-1972. 

Tax deeds as evidence see infra §§ 
1948-1972. 

58. McClain v. Batton, 40 S.E. 509, 
50 W.Va. 121; McCallister v. Cottrille, 
24 W.Va. 174. 

Proof of preliminary proceedings by 
records in general see infra § 1951. 

59. See Evidence §§ 1491, 1492. 

60. Daniels v. Case, 45 F. 843 [ap- 
peal dism 15 S.Ct. 1038, 159 U.S. 251, 
40 L.Ed. 140] (Missouri); Preston v. 
Hirsch, 90 P. 965, 5 Cal.App. 485; Sul- 
livan v. Donnell, 2 S.W. 264, 90 Mo. 
278: McClain v. Batton, 40 S.E. 509, 
50 W.Va. 121. i 

[a] Tlustrations.—(1) An omis- 
sion to recite in the deed, matters re- 
cited in the certificate of sale, cannot 
be aided by reference to the certificate 
of sale. Preston v. Hirsch, 90 P. 965 
5 Cal.App. 485. (2) A deed which re 
cites that the lands were assessed to 
a@ person named, “and all owners and 
claimants thereof known or _ un- 
knewn,” is void and cannot be aidea 
by introducing in evidence the delin- 
quent assessment roll. Greenwood v 
Adams, 21 P. 1134, 80 Cal. 74. 

61. Poage v. Rollins, 135 P. 990, 24 
Colo.App. 537. 

[a] Thus positive recitals of a 
void deed cannot be contradicted by 
evidence that all preliminary steps 
taken up to the time of the sale were 
valid in all respects. Poage v~ Rol- 
lins, 135 P. 990, 24 Colo.App. 537, 

[b] In Missouri it has been held 
that where the tax sale is not sub- 
ject to judicial supervision, but is an 
ex parte proceeding by the tax officer, 
recitals in the deed made by him, that 


Bower v. Chess & Wymand Co., 35 So. 
444, 83 Miss. 218; French v. McAn- 
drew, 61 Miss. 187. 

[a] Fatal ambiguity—An am- 
biguity on the face of a tax deed, 
which fails to show the particular 
year for the taxes for which the land 
was sold cannot be explained by parol. 
Maxcy v. Clabaugh, 6 Ill. 26. 

63. WBaston v. Perry, 37 Iowa 681. 
See generally infra § 1953. 

64. Greer v. Wheeler, 41 Iowa 85; 
John v. Young, 86 P. 295, 74 Kan. 865; 
Robbins y. Phillips, 85 P. 815, 74 Kan. 
bss! 

{a} Ilustration.—Where distinct 
tracts of land may be sold for taxes 
en masse (see supra § 1614) a tax 
deed of distinct tracts so sold is not 
void on its face, and the tax books, 
showing the assessment of one or 
more tracts together, are admissible 
for ‘the purpose of supporting the 
deed. Greer v. Wheeler, 41 Iowa 85. 


oe Hickman v. Kempner, 35 Ark. 
3) . 
[a] Time of receiving tax books. 


—The recital of the date of the col- 
lector’s receipt of the tax books may 
be overcome by his receipt to the 
clerk for them, showing a different 
eee Hickman v. Kempner, 35 Ark. 

66. Budd v. Bettison, 21 Ark. 582; 
Bonnell v. Roane, 20 Ark. 114; Moss 
v. Shear, 25 Cal. 38, 85 Am.D. 94; 
Clark v. Holton, 20 S.E. 429, 94 Ga. 
eae John v. Young, 86 P. 295, 74 Kan. 


Ark.—Hickman y. Kempner, 35 
Ark. 505. 
Cal.—Klumpke v. Baker, 63 P. 187, 
676, 131 Cal. 80. : 
Colo.—Knowles y. Martin, 38 P. 467. 
20 Colo. 3938. 
La.—Harvey v. Gulf States Land 
pL mDEOwement Co., 32 So. 475, 108 La. 


Mich.—Kneeland v. Hull, 74 N.W. 
300, 116 Mich. 55. 

Miss.—Brigins v. Chandler, 60 Miss. 
HAE Hardie v. Chrisman, 60 Miss. 


a Horta BAACe v. Waterson, 4 Watts & 
68. Property and rights passing by 
sale and deed see supra §§ 1800-1821. 
Title or estate acquired by purchas- 
er see supra §§ 1822-1839. 
69. See Deeds §§ 242-262. 
70. Blakeley v. Bestor, 13 Ill. 708; 


naked statutory powers, has no appli- 
eation in such a case. Blakeley v. 
Bestor, 13 Ill. 708. (2) Construction 
ea Rowers in general see Powers §§ 

{[b] Deeds construed as conveying: 
(1) All of a particular quarter sec- 
tion. Maney v. Burke, 122 S.W. 111, 
92 Ark. 84. (2) All of several tracts. 
Gibson v. Kueffer, 77 P. 282, 69 Kan. 
534; Cartwright v. Korman, 26 P. 
48, 45 Kan. 515. 

[c] “Southwest quarter” of named 
section, used in a tax deed describing 
the lands conveyed, means the tract 
indicated -on the official plat most 
nearly responding to that call, not- 
withstanding it does not contain one 
hundred sixty acres, nor one fourth 
of the area of the entire section. 
ae v. Brower, 105 P. 702, 81 Kan. 

71. See passim infra this note; 
and notes 72-75. 

[a] Land in county.—A treasurer’s 
sale of a tract of land to the county 
commissioners for unpaid taxes, and 
their sale of the same, conveys to the 
commissioners and their vendee what- 
ever of the land lies in the county, 
and the surveyor’s mistakes as to the 
county line are of no consequence. 
Herron: vy. Murphy, 13 A. 958, 10 Pa. 
Cas. 280. 

72. Crill v. Hudson, 74 S.W. 299, 
71 Ark. 390; Webre v. Lutcher, 12 So. 
834, 45 La.Ann. 574. 

ta] baht ichs “poke by subdivisions 
will control the number of acres al- 
leged to exist in the tax roll and the 
tax deed. Webre v. Lutcher, 12 So, 
834, 45 La.Ann, 574. 

73. Crill v. Hudson, 74 S.W. 299, 
71 Ark. 390; Towell v. Etter, 63 S.W. 


-53, 69 Ark. 34; Smith v. Leavenworth, 


57 So. 8038, 101 Miss. 238 [error dism 
eee 205, 235 U.S. 690, 59 I..Eid. 


[a] Thus a deed of “all fractional 
section 24, township 27, range 7 west” 
covers alluvion in a river adjoining 
the land conyeyed. Smith v. Leaven- 
peu, oe eae e ne Miss. 288 

error dism -Ct. 205, 235 U.S. 
59 L.Ed. 427]. ve 

m general see Navigable 
§§ 269, 274. ks SCBH Ere 

74. Maney v. Burke, 122 S.W. 11; 
92 Ark. 84; Perry v. Burton, 111 Tl. 
138; Herod v. Carter, 106 P. 32, 81 
Kan. 236; Commissioners of Jefferson 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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to determine the identity or location of the land.75 


[§ 1943] (2) Description in Tax Proceedings Con-. 
_ trolling. <A tax deed cannot be construed to include 


any greater interest or other property than that de- 
seribed in the assessment and other prior proceed- 
ings,‘* and, where the statute provides that, where 
separate interests, such as surface and timber or 
mineral rights, are owned separately, they shall be 
separately assessed to each owner,’? a deed based 
on taxes assessed to the owner of the surface, who 
is not the owner of the minerals, conveys only the 
surface rights and not title to the mineral rights.78 
A statutory provision that the description, in the 
deed, shall specifically state whose title or interest 
is thereby conveyed, so far as it appears on the rec- 
ord, does not limit the fee which the purchaser re- 
ceives, but is intended to identify the property,*® 


~ and, although the interest of record owners not men- 


tioned in the deed does not pass,8° such a statement 
in a deed, executed in proceedings under an assess- 
ment against a husband alone as to residence prop- 
erty owned by himself and his wife, as tenants by 
the entireties, that the interest conveyed was the 
interest of the husband does not limit its effect to 
his interest.§! 

[§ 1944] (3) Several Tracts Conveyed. Where 
the deed conveys several tracts of land, an error in 
the description of one will not invalidate the deed as 
to the others properly described.8? A deed based on 
taxes charged against two adjoining tracts, under a 
single description, does not pass title to one of the 
tracts on which taxes separately charged have been 
regularly paid.** A deed which, after reciting and 


describing several tracts of land as having been of- 
made. Miller v. 


County v. Johnson, 23 Kan. 717; Wray ae 


v. Clark, 67 N.W. 72, 64 Minn. 309; 
Bastman v. St. Anthony Falls Water- 
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fered for sale and bid on, states that the last above- 
described tract was stricken off and sold to the pur- 
chaser, and conveying all the above-described land 
so stricken off and sold, conveys only the last-de- 
scribed tract.64 This rule, however, applies only 
where the last description is of a single tract which 
is segregated from the others and described wholly 
apart from them for some independent purpose, and 
where no language intervenes between such descrip- 
tion and the operative words of the grant which will 
extend the application of such words beyond that 
tract,®° and the expression, “real property last here- 
inbefore described,” will be held to include all of the 
several tracts, where it follows recitals in which 
they are collectively referred to as “said proper- 
ty;’’°* and to warrant this conclusion it is not nec- 
essary that the features that all the lots were sold to 
one person, that they were described together, and 
that they were afterward spoken of together as “said 
property,” should all be present.87 Where the deed, 
after describing several different tracts as stricken 
off to the bidder, grants “the real property last here- 
in above described,” it refers to all the property de- 
seribed as stricken off to the bidder, and not merely 
the last tract on the list.8® 
[§ 1945] d. Relation Back.8® A tax deed, which 
has been delayed in its issuance, does not relate back 
to the time when the purchaser might have obtained 
it;°° but relates back and becomes operative from 
the time when he became fully entitled to receive 
it,9? and relates back to the time of the sale, when 
this is necessary to effect justice to, and protect the 
rights of, all parties.°2 Such relation back, however, 
does not take effect so as to clothe the purchaser 
Estabrook, 273 F.)of this rule. Gibson v. Shiner, 88 P. 


259, 74 Kan. 728. 
[b] Expression, “the real proper- 


Power Co., 44 N.W. 882, 43 Minn. 60. 

75. See supra § 1922. 

In general see Deeds §§ 522, 536. 

76. Lemoore Bank v. Fulgham, 90 
P. 936, 151 Cal. 234; Judd v. Ander- 
son, 1 N.W. 677. 51 Iowa 345: Johns 
v. Hargrove & Ruth Lumber Co., 
(Mo.) 219 S.W. 967; Abbot v. Coates, 
86 N.W. 1058, 62 Neb. 247. 

[a] Deed conveying land “with 
appurtenances,” etc., conveys no more 
than was assessed or included in the 
certificate of sale. Lemoore Bank vy. 
Fulgham, 90 P. 936, 151 Cal. 234. 

{b] Entire tract.—Where the en- 
tire parcel of land lies in the same 
section and is one contiguous tract, 
and was so assessed, the sheriff’s 
deed, which, after describing the land 
and: reciting’ the best bid, declares 
that he does assign, transfer, and con- 
vey the same to the bidder must be 
deemed to carry the entire tract. 
Johns v. Hargrove & Ruth Lumber 
Co., (Mo.) 219 S.W. 967. 

As passing only land assessed in 
general see supra § 1800. 

Deed describing more land as inval- 
id see supra § 1912. 

77. See supra §§ 776. 777. 

7g. Dingess v. Huntington Devel- 
opment & Gas Co., 271 F. 864; Huff- 
man v. Henderson Co., (Ark.) 42 S.W. 
(2d) 221. f 

[a] Rule applied.—Title to the 
minerals is not shown by a deed for 
delinquent taxes of one to whom the 


surface had been conveyed by deed’ 


reserving the minerals, for the tax 
feet Eonveys only whatever title the 
person taxed had, and, although a 
sale of land for taxes will carry both 
surface and minerals, unless they are 
separately assessed, the statute re- 
quires a separate assessment when 
there has been a severance, and where 
there has been a severance the pre- 
sumption is that the law was com- 
plied with and a separate assessment 


138 Kan. 465; 
1S.W. 428, 301 Mo. 589; 


rights in general see Mines and Min- 
erals §§ 540-581. 
Transfer of interests separately as- 
sessed in general see supra § 1830. 
79. Smith v. Russell, 159 N.Y.S. 
169, 172 App.Div. 793. ' 
80. Sheldon y. Russell, 154 N.Y.S. 
632, 91 Misc. 278 [aff 159 N.Y.S. 154, 
173 App.Div. 991]. 
81. Smith v. Russell, 159 N.Y.S. 
82. Taylor v. Babbitt, 121 P. 1119, 
ee 650; Watkins vy. Inge, 24 Kan. 
612. 
Hall v. Wilson, 249 P. 668, 121 
506 


83. 
Kan. 606. 

84 Abell v. Swain, 100 P. 831, 12 
Ariz. 421; King vy. Gibson, 113 P. 429, 
84 Kan. 29; Spicer v. Howe, 16 P. 825, 
Miller v. Corpman, 257 
Sligo Furnace 
Co. v. Hogue, (Mo.) 229 S.W. 190; 
Swift v. Buford, 217 S.W. 980, 280 Mo. 
432; Laclede Land & Improvement Co, 
vy. Schneider, (Mo.) 177 S.W. 388; Da- 
vidson v. Laclede Land & Improve- 
ment Co., 161 S.W. 686, 253 Mo. 223; 
De Paige v. Douglas, 136 S.W. 345, 234 
Mo. 78. 

[a] “Last hereinbefore described.” 
—A deed containing several distinct 
descriptions of real estate, whose 
granting clause conveys the real prop- 
erty “last hereinbefore described,” is 
on its face invalid as to any other 
tracts than those included in the last 
description. Spicer v. Howe, 16 P. 
825, 38 Kan. 465. 

85. King v. Gibson, 113 P. 429, 84 
Kan. 29. And see cases supra note 
84 


86. King v. Gibson, 113 P. 429, 84 
Kan. 29; Milburn v. Beaty, 106 P. 1065, 
81 Kan. 696; Gibson y. Shiner, 88 P. 
259, 74 Kan. 728; Cartwright v. Kor- 
man, 26 P. 48, 45 Kan. 515. 

[a] That tracts are widely sepa- 
rated or lie in different taxing dis- 
tricts does not affect the operation 


/169, 172 App.Div. 793. 


ty last hereinbefore described,” which 
was inserted in the statutory form of 
deed to designate the property sold as 
distinguished from the property ex- 
posed to sale when the successful bid 
is for a less quantity than the whole 
tract and to avoid repeating the de- 
scription of the property sold, will be 
deemed to refer to the property sold 
unless language be used which diverts 
it beyond doubt from the whole to 
some specific portion of such proper- 
ty; and any doubt that the whole is 
conveyed is removed by collective ref- 
erences to all the property immediate- 
ly preceding the grant. King y. Gib- 
son, 113 P. 429, 84 Kan. 29. 

87. King v. Gibson, supra. 

88. Gibson v. Bell, 128 P. 1125, 53 
Colo. 575. 

89. In general see Deeds § 126. 

90. Palmer v. Frank, 48 N.E. 426, 
169 Ill. 90. 

91. Palmer vy. Frank, supra; Fer- 
guson v. Miles, 8 Ill. 358, 44 Am.D. 
702; Eldridge v. Richmond, 79 N.W. 
807, 120 Mich, 586. 

[a] Rule applied.—Where land is 
sold for taxes and an execution on a 
judgment against the purchaser is 
levied thereon after the expiration of 
the time for redemption, but before 
the purchaser receives his deed, on re- 
ceiving the deed the purchaser’s title 
relates back to the time at which he 
became entitled to the deed, so that 
the purchaser at the execution sale 
obtained a valid title. Ferguson vy. 
Miles, 8 Ill. 358, 44 Am.D. 702. 

Right to deed and application there- 
for see supra §§ 1871, 1874. 

92. Brasch v. Mumey, 138 S.W. 458, 
99 Ark. 324, Ann.Cas.1913B 38; Hem- 
mingway v. Drew, 11 N.W. 382, 47 
Mich. 554; Norman’s Land & Mfg. Co. 
v. Hunter, 193 S.W. 19, 270 Mo. 62; 
Boyd v. Ellis, 18 S.W. 29, 107 Mo. 394. 
But see Donohoe v. Veal, 19 Mo. 331 
(under the Revenue Act of 1845, and 


1368 [61 C. J.J 


retrospectively with the rights of an owner during the 
interval, if the rights of third persons, acquired in 
the meantime, will be injuriously affected thereby’;®* 
nor does it relate back for the purpose of ‘making 
parties trespassers by reason of acts done on the land 
before the deed was executed,®* or before the tax 
sale.2° Under a statutory provision that, if, on a 
decree of foreclosure being vacated to permit a 
contest of the regularity of the proceedings, the con- 
testant is unsuccessful, the decree shall stand unaf- 
fected, a tax deed issued after the decree, but be- 
fore the decree is vacated for such a contest, takes 
effect, from its issuance, on the reéstablishment and 
reaffirmance of the decree;°* and is good as against 
one who in the meantime has purchased the land.®* 

[§ 1946] e. Priorities between Successive Tax 
Deeds.°*® Asa general rule, as between two tax deeds 
conveying the same land to different persons, for 
different taxes, the one which is later in date and for 
later taxes is paramount to, and will divest, any title 
acquired under a deed previously executed for prior 
taxes,®® and such rule of priority is particularly ap- 
plicable where the second deed is the first to be re- 
corded,! and has been of record for more than the 
full time limited by law in which to bring an action 
to set it aside or avoid it;? or where the statutory 
period, at the end of which a tax deed becomes con- 
elusive evidence of the regularity of the tax pro- 
ceedings,* has run in favor of the second deed;* or 
where the deed to the first purchaser is not executed 
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until at the time or after the deed to the second pur- 
chaser is executed,® even though the collector and 
purchaser knew at the time of the second sale of the 
prior judgment andsale thereunder.® Priority, how- 
ever, will be given to an earlier.tax deed where it is 
founded on a later tax sale;7 and it has been held 
that, where neither the purchaser at the first. sale nor 
purchasers from him are made parties to the subse- 
quent sale as required by statute, a second sale for 
taxes does not extinguish the title conveyed under 
the first. sale. So, also, where land is sold by the 
comptroller for taxes and bid in for the people, and 
a deed exectited to the state, which by statute vests 
an absolute title in it, its title is not divested by a 
county treasurer’s sale. for taxes levied subsequent 
to those for which the comptroller sold,® as the treas- 
urer and grantee of the subsequent deed are charge- 


able with notice of the rights of the state under the - 


prior tax sale1° Where land is sold twice at the 
same tax sale for two separate years’ taxes assessed 
in the names of two successive owners, a deed under. 
the sale made to satisfy the first delinquency, and 
which is recorded, will be good as against the state 
which buys under the sale made to satisfy the sec- 
ond delinquency.‘ 

To same grantee. A second tax deed to the same 
grantee, issued prior to his first deed, but based on 
taxes subsequent to those on which his first deed is 
based, does not cut off and extinguish his title and 
interest under the first deed,12 and one to whom he 


the Amendatory Act of 1847, a tax 
deed took effect from the date it was 
executed by the register, and did not 
relate back to the sale). 

[a] Rule applied.—Where a pur- 
chaser at a tax sale executes a quit- 
claim deed which is recorded on the 
day of delivery and before he receives 
the sheriff’s tax deed, the sheriff’s 
deed takes effect by relation from the 
date of the tax sale, so that the gran- 
tee in the quitclaim deed takes title to 
the land. Norman’s Land & Mfg. Co. 
v. Hunter, 193 S.W. 19, 270 Mo. 62. 

93. Ferguson v. Miles, 8 Ill. 358; 
44 Am.D. 702; Woodland Oil Co. y. 
Shoup, 107 Pa. 293. 

94. Hess vy. Griggs, 5 N.W. 427, 43 
Mich. 397; Lacy v. Johnson, 17 N.W. 
246, 58 Wis. 414. 

95. Taylor v. Frederick, McGloin 
(La.) 380. 

96. U.S. v. Mayse, 299 F. 860 [aff 
5 F.(2d) 885, and cert den 46 S.Ct. 105, 
269 U.S. 580, 70 L.Ed. 422]. 

97. U. S. v. Mayse, supra (as 
against government as purchaser». 

98. Effect of second or correction 
deed see supra § 1936. 

‘oo of liens see supra §§ 1831— 

99. Cal.—Chandler y. Dunn, 50 Cal. 
15; Anderson v. Rider, 46 Cal. 134. 

Colo.—Morris vy. Grauberger, 147 P. 
674, 59 Colo. 164. . 

Iowa.—Bowman y. Thompson, 36 
Towa 505. 

Kan.—Douglass v. Lowell, 67 P. 
4106, 64 Kan. 533; Campbell v. Stagg, 
15 P. 531, 37 Kan. 419; McFadden y. 
Goff, 4 P. 841, 32 Kan. 415; Case v. 
Frazier, 2 P. 519, 30 Kan. 343; Kan- 
sas State Agricultural College y. Lins- 
cott, 1 P. 81, 30 Kan. 240. 

Me.—Boyd v. Jensen, 118 A. 718, 
122 Me. 31. 

' Mass.—Keen v. Sheehan, 28 N.E. 
150, 154 Mass. 208. 

Mo.—Charter Oak Land, etc., Co. vy. 
Bippus, 98 S.W. 546, 200 Mo. 688. 

Tex.—Allen v. State Mortg. Corpo- 
ration, (Civ.App.) 12 S.W.(2d) 249. 

Wis.—Patterson vy. Cappon, 109 N. 
W. 103, 129 Wis. 439; Wadleigh vy. 
Marathon County Bank, 17:-N.W. 314, 
58 Wis. 546. 


[a] Reason for rule.—‘If convey- 
ances are made to different persons 
under such circumstances, it is obvi- 
ous that the failure of the grantee in 
the prior tax deed to pay subsequent 
taxes must result, in legal effect, the 
same, as regards the state’s enforce- 
ment of its lien against the land by 


sale and forfeiture of title, as default |. 


by the original owner to discharge 
this lien against the land.” Patterson 
vinceeee 109 N.W. 103, 129 Wis. 439, 


[b] In Arkansas (1) a deed from 
the state land commissioner, based on 
a tax sale, and a conflicting clerk’s 
tax deed, based on another sale, each 
constitute prima facie evidence of a 
valid tax sale, but neither is conclu- 
sive against the other, Hooker v. 
Southwestern Improvement Ass’n, 150 
S.W. 398, 105 Ark. 99. (2) Kirby Dig. 
§ 7105, providing that “no person 
shall be permitted to question the ti- 
tle acquired by a deed of the county 
clerk, without first showing that he, 
or the person under whom he claims 
title to the property, had title thereto 
at the time of the sale, or that title 
was obtained from the United States, 
or this State, after the sale,” was in- 
tended for the protection of persons 
holding land under tax titles, and does 
not apply in case of conflicting tax ti- 
tles. Rhea v. McWilliams, 84 S.W. 
726, 73 Ark. 557. 

1. Eastham v. Melville Land Co., 
77 So. 475, 142 La. 610. 

2. Meldahl y. Dobbin, 77 N.W. 280, 
SNEDPA1 15. 

Limitation of action against tax ti- 
tle in general see infra §§ 2018—2039. 

3. See infra § 1953. 

4. Shea v. Campbell, 128 N.Y.S. 
508, 71 Mise. 222. 

5. Johns v. Griffin, 41 N.W. 59, 76 
Iowa 419; Charter Oak Land, ete., Co. 
v. Bippus, 98 S.W. 546, 200 Mo. 688. 

_{a]  Ilustration.—W here plain- 
tiffs deed was made in 1881 on tax 
sales made in 1876 for taxes of 1875, 
and defendant’s deed was made in 
1884 on tax sales made in 1869 for tax- 
es of 1868, defendant’s right to en- 
force the execution of a deed was 
barred where plaintiff's deed was 


made, and therefore could not be set 
up to defeat plaintiff's tax title. 
ToupA vy. Griffin, 41 N.W. 59, 76 Iowa 


6. Charter Oak Land, etc., Co. v. 
Bippus, 98 S.W. 546, 200 Mo. 688. 

7. Doolittle v. J. L. Gates Land Co... 
110 N.W. 890, 131 Wis. 24. 

8. Allen y. State Mortg. Corpora- 
tion, (Tex.Civ.App.) 19 S.W.(2d) 109. 

Parties to sale proceedings in gen- 
eral see supra § 1561. 

9. Wells v. Johnston, 67 N.Y.S. 
112, 55 App.Div. 484 [aff 63 N.E. 1095, 
171 N.Y. 824]; Raquette Falls Land 
Co. v. International Paper Co., 84 N. 
Y.S. 836, 41 Misc. 357 [aff 87 N.Y.S, 
1146, 94 App.Div. 609 (aff 73 N.E. 1131, 
181 N.Y. 540)]. 

[a] Thus, where land is sold by 
the comptroller for taxes and bid in 
for the people, a patentee of the state 
may hold the land as against a gran- 
tee of the county treasurer for taxes 
levied after those for which the 
comptroller sold, although the treas- 
urer’s deed antedated .the patent. 
Raquette Falls Land Co. v. Interna- 
tional Paper Co., 84 N.Y.S. 836, 41 
Misc. 357 [aff 87 N.Y.S. 1146, 94 App. 
MO (aff 73 N.E. 1131, 181 N.Y. 

10. Wells v. Johnston, 67 N.Y.S. 
112, 55 App.Div. 484 [aff 638 N.E. 1095, 
171 N.Y. 324]. 

11. Preston v. Bennett, 68 S.E. 45, 
67 W.Va. 392. 

12. Patterson y. Cappon, 109 N.W. 
103, 129 Wis. 439. : 3 

_{a] Reason for rule.—“Under such 
circumstances the state, having re- 
ceived payment in full of its tax, 


may convey the title arising out of 


such sale, the grantees being the same 
person. The title thus conveyed rais- 
es. no conflict of adverse interest or 
ownership, and no revocation or fore- 
closure of the interest vested under 
the prior deeds need be effected to 
grant a clear title by the separate 
deeds. Under such circumstances 
there is no obstacle in the law to let- 
ting the title and interest covered by 
each deed stand as the foundation of 
a grant, unaffected by subsequent 
conveyances, and to treating them as 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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afterward conveys the land may claim title under the 


first tax deed.13 


Of lands owned by county. A tax deed based on a 
sale for taxes which a county was bound to pay as 
owner of the land will not prevail against the title 
of one purchasing from the county.1* 

The validity and 
effect of a tax deed duly executed are to be deter- 
mined by the statutes in force when the sale was 
made,'® and not by any statute enacted thereafter 


[§ 1947] f. Governing Law. 


before the making of the deed.1® 


[§ 1948] 18. Tax Deeds as Evidence!*7—a. At 
Commcn Law—(1) Presumptions and Burden of 
At common law, and in 
the absence of evidence to the contrary, the presump- 
tion that public officials have discharged their du- 
ties'® cannot be indulged to sustain a tax title,!® 
and henee, except to the extent that the common-law 
rules have been modified by statute,*° the regularity 


Procf—(a) In General. 


separate conveyances and to allowing 
any subsequent one to aid whatever 
infirmity may exist in a prior one.” 
Patterson v. Cappon, 109 N.W. 108, 
129 Wis. 439, 443. 

13. Patterson v. Cappon, 109 N.W. 
103, 129 Wis. 439. 

14. Gibson y. Howe, 37 Iowa 168. 

15. lowa.—Fitzgerald Vv. Sioux 
City, 101 N.W. 268, 125 Iowa 396. 

Mass.—Conners vy. City of Lowell, 
95 N.E. 412, 209 Mass. iit, Ann.Cas. 
1912B 627. 

Mo.—State v. Mantz, 62 Mo. 258. 

Neb.—McCann vy. Merriam, 9 N.W 
96, 11 Neb. 241. 

Okl.—Craven v. Smith, 188 P. 96, 
77 Okl. 260; Myers v. Smith, ito ien S 
95, 77 Okl. 260; Prowant v. Smith, 
188 P. 93, 95, 77 Okl. 257 [quot Cyc]. 

S.D.—Gibson v. Pekarek, 126 N.W. 
597, 25 S.D. 281, Ann.Cas.1912B 944 
{aff 131 N.W. 728, 27 S.D. 423]. 

Tenn.—Sheafer v. Mitchell, 71 S.W. 


86, 109 Tenn. 181. 
Wash.—Ford y. Durie, 35 P. 595, 

1082, 8 Wash. 87. : 
Wis.—Woodman y. Clapp, 21 Wis. 

350; Smith v. Cleveland, 17 Wis. 556. 


[a] 


ted the use of a form of deed fora 
brief period, and then in substance re- 
stored important recitals which had 
existed in earlier statutes, does not 
necessarily make it a suitable form 
for any other time than that express- 
ly authorized, where the requirements 
as to a tax sale are the same before 
and after 1901. Conners v. City of 
Lowell, 95 N.E. 412, 209 Mass. 111, 
Ann.Cas.1912B 627. 

16. Prowant v. Smith, 188 P. 93, 95, 
77. Okl. 257 [Equot Cyc]; Sheafer. v. 
Mitchell, 71 S.W. 86, 109 Tenn. 181; 
Ford v. Durie, 35 P. 595, 1082, 8 Wash. 
87. 

17. Municipal tax deeds see Mu- 
nicipal Corporations § 4536. 

Evidence to explain, supply, or con- 
tradict recitals in deed see supra § 


1941. 

18. See Evidence § 69. 

19. Gamble v. Andrews, 65 So. 525, 
187 Ala. 302. 

20.. See infra §§ 1952-1964. 

21. a CONV. 


Warrior Black Creek Coal Co., 85 So. 
440, 204 Ala. 107; Bains v. Williams, 
70 So. 644, 195 Ala. 525; Harton v. 
Enslen, 62 ‘So. 696, 182 Ala. 408. 

Cal.—Bucknall v. Story, 36 Cal. 67; 
Richards v. Sellers, 285 P. 391, 104 
Cal.App. 30. 

Mass.—Weld v. Clarke, 95 N.E. 651, 
209 Mass. 9. 

Mich.—Morrison v. Semer, 129 N.W. 
1, 164 Mich. 208. 


Mo.—Moreau vy. Detchemendy, 41 
Mo, 431. 

N.Y.—Bain v. Matteson, 54 N.Y. 663 
mem. 


Vt.—Townsend v. Downer, 32 Vt. 
183. 


Va.—Dennis v. Robertson, 96 S.E. 


Restoring earlier provisions.—. 
The fact that the legis’ature permit-’ 


xa 
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and validity of a tax sale will not be presumed from 


the mere deed of the collector and its recitals unac- 


purchases, ?? 


companied by proof of the prior proceedings and 
their validity ;?1 
state is a purchaser as well as where an individual 
and, where the state reconveys to a 
subsequent purchaser.?* 
great weight of authority, in the absence of an 
enabling statutory provision, the burden is on any 
person who claims title to land derived from a sale 


and this rule applies where the 


On the contrary, by the 


thereof for taxes to prove, affirmatively and by 


802, 128 Va. 456. 

And see cases infra note 24. 

[a] Reason for rule.—‘“This is true 
because the officer of the law who ex- 
ecutes the tax deed does so in the 
exercise of a naked power, not cou- 
pled with an interest; and, unless 
made so by statute, the recitals in 
the deed are not even prima facie evi- 
dence of the existence of the juris- 
dictional facts.” Dennis v. Robert- 
son, 96 S.E. 802, 805, 123 Va. 456. 

[b] Recitals in collector’s deed 
are not evidence of what has been 
done by other persons previous to its 
execution. Jackson y. Esty, 7 Wend. 
sigs 148; Hall -v. Collins, 4 Vt. 


22. Lewright v. Walls, 119 S.W. 
721, 55 Tex.Civ.App. 643; Dennis v. 
Robertson, 96 S.E. 802, 123 Va. 456. 

23. Dennis v. Robertson, supra. 
But see Gamble v. Andrews, 65 So. 
525, 187 Ala. 302 (holding that, while 
the presumption that public officials 
have discharged their duty, nothing to 
the contrary appearing, could not be 
indulged in to sustain a tax title, it 
was properly indulged in favor of a 
purchaser from the state of land 
which had been bid in by the state 
for taxes). 

24. U.S.—Little v. Herndon, 10 
Wall. 26,19 L.Ed. 878; Parker v. Over- 
man, 18 How, 137, 15 L.Ed. 318 [aff 18 
F.Cas.No. 10,623, Hempst. 692]; Pil- 
low y. Roberts, 13 How. 472, 14 L.Ed 
228; Games v. Dunn, 14 Pet. 322, 10 
L.Ed. 476 [aff 8 F.Cas.No. 4,176, 1 Mc- 
Lean 321]; Boardman vy. Reed, 6 Pet 
328, 8 L.Ed. 415; Thatcher v. Powell 
6 Wheat. 119, 5 L.Ed. 221; Williams 
v. Peyton, 4 Wheat. 77, 4 L.Ed. 518 
Parker v. Rule, 9 Cranch 64, 3 L.Ed 
658 [aff 20 F.Cas.No. 12,125, Brunn 
Col.Cas.. 239, Cooke (Tenn.) 365] 
Stead v. Course, 4 Cranch 403, 2 L. 
Ed. 660; Lamb vy. Gillett, 14 F.Cas. 
No. 8,016, 6 McLean 365; Miner v 
McLean, 17 F.Cas.No. 9,630, 4 McLean 
138; Ronkendorff vy. Taylor, 4 Pet. 
349, 7 L.Ed. 882; Warren v.. Oregon 
& sw. KR. Co., 176_-F. 836, 99 C.C.A., 473: 


: 135 So. 340, 
223 Ala. 254; 


Abates v. Timbes, 108 
So. 534, 214 Ala. 591; Georgia Loan 
& Trust Co. v. Washington Realty Co., 
87 So. 794, 205 Ala. 288; Galloway 
Coal Co. v. Warrior Black Creek Coal 
Co., 85 So. 440, 204 Ala. 107; Boone v. 
Guif, F. & A. Ry. Co., 78 So. 956, 201 
Ala. 560; Bains v. Williams, 70 So. 
644, 195 ‘Ala. 525; Drennan v. White, 
68 So. 41, 191 Ala. 274; Pollak v. Mi- 
lam, 67 So. 881,.190 Ala. 569; Gam- 
ble v. Andrews, 65 So. 525, 187 Ala. 
302; Doe ex dem. Standifer v. Styles, 
64 So. 345, 185 Ala. 550; Harton vy. 
Enslen, 62 ‘So. 696, 182 Ala. 408; Hoop- 
er v. Bankhead & Bankhead, 54 So. 
549, 171 Ala. 626; Vadeboncceur v. 
Hannon, 49 So. 292, 159 Ala. 617; Cope- 
Tand v. Bond, 46 So. 853, 155 Ala. 571; 
Reddick v. Long, 27 So. 402, 124 Ala. 
260; Smith v. Cox, 22 So. 78, 115 Ala. 


proper evidence, that every material provision of 
the law under which the sale was effected was at 
least substantially complied with, that each step 
in the proceedings, from the assessment of the taxes 
to the execution of the deed, was formally and reg- 
ularly taken by the officers or persons legally au- 
thorized, and that he or his grantor was the pur- 
chaser at the sale,?* although it has been held that 


503; Johnson v. Harper, 18 So. 198, 
107 Ala. 706; Parker v. Doe, 20 Ala. 
251; Lyon v. Hunt, 11 Ala. 295, 46 
ingot 216; Pope v. Headen, 5 Ala. 


Ark.—Budad v. Bettison, 21 Ark. 582; 
Hogins v. Brashears, 13 Ark. 242; 
Blakeney v. Ferguson, 8 Ark. 272. 

Cal.—Jones y. Luckel, 163 P. 906, 
174 Cal. 532; Bucknall y. Story, 36 
Cal. 67; Russell v. Mann, 22 Cal. 131; 
Lachman vy. Clark, 14 Cal. 131; Car- 
ter v. Chevalier, 280 P. 706, 100 Cal. 
App. 567. 

Colo.—Hamer v. Glenn Inv. Co., 226 
P. 299, 75 Colo. 423; Mitchell v. Trow- 
bridge, 105 P. 878, 47 Colo. 6; Charl- 
ton v. Kelly, 50 P. 1042, 24 Colo. 273. 

Fla.—Ayer v. Dillard, 33 So. 714, 45 
Fla. 179, 

Ill.—Glanz v. Ziabek, 84 N.E. 36, 
233 Ill. 22; Glos v. Kelly, 72 N.E. 378, 
212 Til. 314; Gage v. Parker, 53 N.E. 
317° 178 Ill. 4555, Gage v. Nichols, 25 
N.E. 672, 135 Ill. 128; Anderson v. 
McCormick, 21 N.E. 803, 129 Ill. 308; 
Scammon v. Chicago, 40 Il. 146; Chi- 
cago v. Wright, 32 Ill. 192; Lane v. 
Bommelmann, 21 Ill. 143; Fitch: v. 
Pinckard, 5 Ill. 69; Garrett v. Doe, 2 
Tll. 335, 30 Am.D. 653; Chamberlain 
v. Sutherland, 4 IllApp. 494. 

Ind.—Skelton v. Sharp, 67 N.E. 535, 
161 Ind. 383; Bowen vy. Swander, 22 
N.E. 725, 121 Ind. 1645: Millikan: v. 
Patterson, 91 Ind. 515; Farrar v. 
Clark, 85 Ind. 449; Smith v. Kyler, 
74 Ind. 575; McEntire v. Brown, 28 
Ind. 347; Ellis v. Kenyon, 25 Ind. 
134; Gavin vy. Shuman, 23 Ind. 32; 
Barnes v. Doe, 4 Ind. 132; Doe v. Me- 
Quilkin, 8 Blackf. 335; Mason v. Roe, 
5 Blackf. 98; O’Brien v. Coulter, 2 


Blackf. 421. 

Iowa.—Lyman v. Walker, 185 N.W. 
607, 192 Iowa 982; Blair Town Lot, 
etc., Co. v. Seott, 44 lowa 143; Mc- 
Gahen v. Carr, 6 Iowa 331, 71 Am.D. 
421; Gaylord v. Scarff, 6 Iowa 179; 
Laraby v. Reid, 3 Greene 419; Scott 
v. Babcock, 3 Greene 133; Fitch v. 
Casey, 2 Greene 300. 

Kan.—Ordway v. Cowles, 25 P. 862, 
45 Kan. 447. 

Ky.—Jones y. Miracle, 21 S.W. 241, 
93 Ky. 639, 14 Ky.L. 639; Whipple v. 
Harich,.19 S.W. 237, 938 Ky. 121, 14 
Ky.L. 85; Smith v. Ryan, 11 S.W. 647, 
88 Ky. 686, 11 Ky.L. 128; Bishop v. 
Lovan, 4 B.Mon. 116; Craig v. John- 
son, 3 T.B.Mon. 323; Terry v. Bleight, 
3 T.B.Mon. 270, 16 Am.D. 101; Car- 
lisle v. Cassady, 46 S.W. 490. 20 Ky.L. 
562: Rice v. West, 42 S.W. 116, 19 
Ky.L. 882; Pryor v. Hardwick, 22 
S.W. 545, 15 Ky.L. 166. 

La.—Brady v. Offutt, 19 La.Ann. 


184; Sutton v. Calhoun, 14 La.Ann. 
209; Reeves v. Towles, 10 La. 276; 
Smith v. Corcoran, 7 La. 46; Nan- 


carrow v. Weathersbee, 6 Mart.N.S. 


347. 
Me.—Hatch vy. Hollingsworth & 
Whitney Co., 93 A. 541, 113 Me. 255; 


McAllister v. Shaw, 69 Me. 348; 
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this burden arises only where the deed or title is 
impugned for want of essential requisites or for 
irregularities in the required procedure.*°® 
is authority, however, to the effect that the recitals 
in a tax deed are prima facie evidence of the acts 
of the officer who made the sale, such as the ad- 
vertisement, place, manner of sale, etc.,?* but not as 


to the authority to sell.27 


[§ 1949] (b) Possession and Lapse of Time. As 


French vy. Patterson, 61 Me. 203; 
Worthing v. Webster, 45 Me. 270, 71 
Am.D. 543; Matthews v. Light, 32 Me. 
305; Brown v. Veazie, 25 Me. 359. 

Md.—Dyer v. Boswell, 39 Md. 465; 
Beatty v. Mason, 30 Md. 409; Polk v. 
Rose, 25 Md. 153, 89 Am.D. 773; Alex- 
ander vy. Walter, 8 Gill 239, 50 Am.D. 
688. 

Mass.—Weld v. Clarke, 95 N.E. 651, 
209 Mass. 9; Burke v. Burke, 49 N.B. 
753, 170 Mass. 499; Blossom v. Can- 
non, 14 Mass. 177. 

Mich.—Vincent v. Evans, 127 N.W. 
760, 165 Mich. 695; Morrison~v. 
Semer, 129 N.W. 1, 164 Mich. 208; 
Norris v. Hall, 82 N.W. 832, 124 Mich. 
170; Upton v. Kennedy, 36 Mich. 215. 

Minn.—Hasey v. Page, 155 N.W. 
640, 181 Minn. 468. 

Miss.—Sunflower Land, etc., Co. v. 
Watts, 25 So. 863, 77 Miss. 56; Cham- 
berlain v. Lawrence County, 15 So. 
40, 71 Miss. 949; Griffin v. Dogan, 
48 Miss. 11; Natchez v. Minor, 18 
Miss. 246. 

Mo.—Nelson v. Goebel, 17 Mo. 161; 
Reeds v. Morton, 9 Mo. 878; Morton v. 
Reeds, 6 Mo. 64;. Kries v. Halladay- 
Klotz Land & Lumber Co., 98 S.W. 
1086, 121 Mo.App. 184. 

N.H.—Cahoon v. Coe, 57 N.H. 556; 
Harvey v. Mitchell, 31 N.H. 575; Wal- 
dron v. Tuttle, 3 N.H. 340. 

N.J.—Mitsch v. Riverside Tp., 92 A. 
436, 86 N.J.Law 603; Brooks v. Union 
Tp., 52 A. 238, 68 N.J.Law 133; Wood- 
bridge Tp. v. State, 43 N.J.Law 262; 
Mitchell v. Gaede, 139 A. 896, 102 N.J. 
Eq. 154. 

N.Y.—Hilton v. Bender, 69 N.Y. 75 
{rev 2 Hun 1, 4 Thomps.&C., 270]; 
Westfall v. Preston, 49 N.Y. 349; Tall- 
man v. White, 2 N.Y. 66; White v. 
Hill, 91 N.Y.S. 628, 100 App.Div. 207; 
Dever v. Hagerty, 60 N.Y.S. 181, 438 
App.Div. 354 [rev on other grounds 
62 N.E. 586, 169 N.Y. 481]; Hoyt v. 
Dillon, 19 Barb. 644; Varick v. Tall- 
man, 2 Barb. 113; Stevens v. Palm- 
er, 23 N.Y.Super. 60; Sharp v. Speir, 
ae 76; Jackson v. Esty, 7 Wend. 


N.C.—Worth v. Simmons, 28 S.E. 528, 
121 N.C. 357; Jordan v. Rouse, 46 N. 
C. 119; Pentland v. Stewart, 20 N.C. 
521; Love v. Gates, 20 N.C. 498; Mar- 
tin v. Lucey, 5 N.C. 311. 

Ohio.—Rhodes v. Gunn, 35 OhioSt. 
387; Thompson v. Gotham, 9 Ohio 170; 
Holt v. Hemphil', 3 Ohio 232; Clark 
v. Southard, 2 OhioDec. (Reprint) 612, 
4 West.L.Month. 197. 

Or.—Noble v. Watrous, 163 P. 310, 
165 P. 349, 84 Or. 418; Borthwick v. 
Johnson, 137 P. 784, 68 Or. 563; Raf- 
ferty v. Davis, 102’ P. 305, 54 Or. ‘77; 
Ayers v. Lund, 89 P. 806, 49 Or. 303, 
124 Am.S.R. 1046. 

Pa.—Stark v. Shupp, 3 A. 864, 112 
Pa. 395; McReynolds v. Longenberg- 
er, 57 Pa. 18; Shearer v. Woodburn, 
10 Pa. 511; Huston v. Foster, 1 Watts 
477; Birch v. Fisher, 13 Serg.&R. 
208; Blair v. Waggoner, 2 Serg.&R. 
472; Blair v. Caldwell, 3 Yeates 284; 
Bernhard vy. Allen, 14 A. 42, 10 Pa. 
Cas. 274; Plummer v. Hillside Coal & 
Iron Co., 96 Pa.Super. 180; Canole v. 
Allen, 28 Pa.Super, 244. 

Tex.—Brown vy. Bonougli, 232 S.w. 
490, 111 Tex. 275; Dawson v. Ward, 
9 SAW.) 206, eT 1. Pex. 722 "Clayton vy, 
Rehm, 2 S.W. 45, 67 Tex. 52; Devine 
v. McCulloch, 15 Tex. 488; Robson vy. 
Osborn, 13 Tex. 298; Yenda vy. Wheel- 
er, 9 Tex. 408; Hubbard v. Arnold, 2 
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a general rule, and in the absence of a statute chang- 
ing the common law in this respect, mere lapse of 
time will not of itself afford presumptive evidence 
of the regularity and validity of a tax sale, if the 
purchaser and those claiming under him have not 
had possession under the deed, that is, the antiquity 
of a tax deed, if no possession has been taken under 


it, affords no presumption in its favor,*® but, on 


Tex.Unrep.Cas. 327; Fant v. Brannin, 
2 Tex.Unrep.Cas. 323; 
Hutcheson, (Civ.App.) 296 S.W. 939; 
Lewright v. Walls, 119 S.W. 723, 55 
Tex.Civ.App. 643; Keenan vy. Slaugh- 
ter, 108 S.W. 703, 49 Tex.Civ.App. 180; 
Woody v. Strong, 100 S.W. 801, 45 
Tex.Civ.App. 256; Lamberida v. Bar- 
num, (Civ.App.) 90 S.W. 698. 
Utah.—Asper v. Moon, 67 P. 409, 24 


Utah 241. 

Vt.—Brush v. Watson, 69 A. 141, 
81 Vt. 483; Downer v. Tarbell, 17 A. 
482, 61 Vt. 530; Cummings v. Holt, 
56 Vt. 384; Wing v. Hall, 47 Vt. 182; 
Townsend vy. Downer, 32 Vt. 183; 
Chandler v. Spear, 22 Vt. 388; Lang- 


don v. Poor, 20 Vt. 13; Judevine v. 
Jackson, 18 Vt. 470; Carpenter vy. Wm. 
P. Sawyer & Charles Jewett, 17 Vt. 
121; May v. Wright, 17 Vt. 97, 42 Am. 
D. 481;. Sumner v. Sherman, 13 Vt. 
609; Bellows v. Elliot, 12 Vt. 569; 
Spear v. Ditty, 9 Vt. 282; Richardson 
v. Dorr, 5 Vt. 9; Hall v. Collins, 4 
Vt. 316; Mix v. Whitlock, 1 Tyler 


30. 

Va.—Hobbs vy. Shumates, 11 Gratt. 
(52: Va.) 516; Chapman v. Doe, 
Leigh (29 Va.) 329; Nalle v. Fenwick, 
4 Rand. (25 Va.) 585. 

W.Va.—Columbia Finance, ‘etc., Co, 
ae eteaush: 53 S.E. 468, 59 W.Va. 

Wis.—Bridge v. 3 Pinn. 
73, 3 Chandl. 75. 

Man.—Alloway v. Campbell, 7 Man. 


Bracken, 


506; Ryan v. Whelan, 6 Man. 565 
Ont.—Errikkila v. McGovern, 27 
Ont.L. 498; Essery v. Bell, 18 Ont. 
L.-76;, 13: Ont. W.R.),.395. 
Que.—Cameron vy. Lee, 27 Que. 
Super. 535, 
fa] “The American law does not 


create a2 presumption of the regular- 
ity of any administrative action 
which results in depriving a citizen or 
taxpayer of his property, but, on the 
contrary, the due process of law to 
be fo lowed in tax proceedings must 
be established by proof and the gen- 
eral rule is that the purchaser of a 
tax title is bound to take upon him- 
self-the burden of showing the regu- 
larity of all proceedings leading up 
to the sale. The difficulty of supply- 
ing such proof has frequently led 
to efforts on the part of legislatures 
to avoid it by providing by statute 
that a tax deed shall be deemed ei- 
ther conclusive or presumptive proof 
of such regularity. Those statutes 
attributing to it a conclusive effect 
have been held invalid as operating 
to deprive the owner of his property 
without due process of law. But 
those creating a presumption only 
have been sustained as affecting a 
rule of evidence, changing nothing 
but the burden of proof (Turping y. 
Lemon, 23 S.Ct. 20, 187 U.S. 51, 47 L. 
Ed. 70). The tax law applicable to 
Manila does not attempt to give any 
special probative effect to the deed of 
the assessor and collector, and there- 
fore leaves the purchaser to establish 
the regularity of all vital steps in the 
assessment and_ sale.” Valencia vy. 
Jimenez, 11 Philippine 492, 498. 

[b] Cross complainants must 
prove the validity of a tax deed, 
where the answer to a cross bill aver- 
red that it was not executed in com- 
pliance with the statute. McConnell 
v. Jones, 164 N.E. 186, 332 Ill. 620. 

(c] Claimant under a thirty-year- 
old deed must show that every legal 


Massie  v.. 


the contrary, operates the more strongly against the 


strictly complied 


requirement was 
(Tex. 


with. Massie v. Hutcheson, 
Civ.App.) 296 S.W. 939. 

25. Denoga v. Insular Government, 
19 Philippine 261; Valencia v. Jim- 
enez, 11 Philippine 492. 

[a] Thus, if the title is impugned 
for want of essential requisites or for 
irregularities in the required proce- 
dure, such that they constitute a rad- 
ical or essential- vice, then it must 
be proved that those requisites have 
been complied with, or that those 
found wanting are not essential, that 
irregularities were not committed, or 
that those objected to are not such as 
to vitiate the proper procedure, De- 
noga y. Insular Government, 19 Phil- 
ippine 261. 

26.. Bedgood v. McLain, 21 S.E. 
529, 94 Ga. 283; Shackleford v.. Hoop- 
rnee Ga. 366; Jones v. Easley, 53 Ga. 


[a] Rule applied.—(1) In an ac- 
tion by the owner of land to cancel 
the tax title of purchasers, in the ab- 
sence of sufficient evidence to the con- 
trary, the law presumes that the stat- 
utory requirement of publication of 
the delinquent list (see supra § 1550) 
was properly made and (2) that plain- 
tiff has the burden of showing other- 
wise (Bedgood v. McLain, 21 S.E. 529, 
94 Ga. 283). 

[b] Evidence held insufficient to 
show lack of compliance with statu- 
tory requirement. Bedgood v. Mc- 
Lain, 21 S.E. 529, 94 Ga. 283. 

27. Shackleford vy. Hooper, 65 Ga. 
366; Jones yv. Hasley, 53 Ga. 454. 

28. U.S.—Virginia & West Va. Coal 
Co. v. Charles, 251 F. 83. fafft 254 F. 
379, 165 C.C.A. 599 (error allowed 255 
F. 992, 167 C.C.A. 671, and dism 40 S. 
Ct. 345, 252 U.S. 569, 64 L.md..720)]. 

Ala.—Galloway Coal Co. v. Warrior 
Black Creek Coal Co., 85 So. 440, 204 
Ala. 107. 

Ark.—Parr vy. Matthews, 8 S.W. 22, 
50 Ark. 390. 

D.C.—Keefe y. Bramhall, 14 App. 
D.Ge551. ¢ 

Me.—McAllister v. Shaw, 69 Me. 
348; Worthing v. Webster, 45 Me. 270, 
71 Am.D. 543. But see Freeman y. 
Thayer, 33 Me. 76 (holding that, al- 
though on a trial involving the va- 
lidity of a tax sale, a part only of 
the requisite proofs are positive and 
direct, yet, if the suit be brought 
more than thirty years after the sale, 
the jury are at liberty to presume that 
the tax was duly authorized and as- 
sessed, and that all other proceedings 
requisite to the validity of the sale 
were properly had). 


Prey SES a 0 v. Tuttle, 3 N.H. 
N.Y.—Westbrook v. Willey, 47 N. 
Y. 457; Turner v. Boyce, 33 N.Y.S. 


433, 11 Mise. 502. 

N.C.—-Eastern Land, etc., Co. v. 
State Bd. of Education, 7 S.E. 573, 101 
N.C. 35. 

Pa.—Coxe v. Deringer, 78 Pa. 271; 
Alexander v. Bush, 46 Pa. 62; Shear- 
er v. Woodburn, 10 Pa. 511; Der- 
inger v. Coxe, 10 A. 412, 6 Pa.Cas. 283. 

Tex.—Telfener y. Dillard, 7 S.w. 
847, 70 Tex. 139; Massie v. Hutcheson, 
(Civ.App.) 296 S.W. 939. 

Vt.—Downer v. Tarbell, 17 A. 482, 
61 Vt. 5380; Brown v. Wright, 17 Vt. 
97, 42 Am.D. 481; Reed v. Field, 15 
a coe 

a.—Allen v. Smith, 1 Lei 
Va.) 231, ates 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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_ holder,*® and the burden is on him of showing that 
_ the requirements of the law in relation to the tax 
sale were complied with,*° unless the original owner 
has by his acts shown an acquiescence or an aban- 
donment of his rights in the property.?! But on the 
other hand, compliance with the statute regulating 
tax sales may be presumed from an ancient tax deed 
and its recitals, together with long-continued and 
uninterrupted possession,?* particularly where the 
original owner, in the meantime, has paid no taxes 
on the property or has so failed to assert his title 
as to show acquiescence or estoppel,°* or where a 
constitutional or statutory provision®+ makes a tax 
deed prima facie evidence of a valid sale;*® or, as 
has been held, such presumption may arise from the 
payment of taxes and assertion of title and owner- 
ship, under the deed, during such time.** Such pre- 
sumption arises not in faavor of the tax deed it- 
self, but only in favor of the acts done between 
the assessment and the execution of the tax deed ;3?- 
and does not so arise where a tax deed has not been 


[a] In Massachusetts it has been 
held that, where the question is as to 
the validity of a title to land derived 
under a collector’s sale of more than 
thirty years’ standing, the jury may 
properly be instructed to consider 
everything as proved, which might be 
reasonably and fairly presumed from 
the facts and circumstances proved, 
as to the regularity of the tax bills, 
valuations, warrants, ete. Colman v. 
Anderson, 10 Mass. 105. 

Presumptions of regularity from 
ancient proceedings in general see 
Evidence § 67. 

29. Virginia & West Va. Coal Co. 
v. Charles, 251 F. 83 [aff 254 F. 379, 
165 C.C.A. 599 (error allowed 255 F. 
992, 167 C.C.A. 671, and dism 40 S.Ct. 
345, 252 U.S. 569, 64 L.Ed. 720)J. And 
see cases supra note 28. 

fa] Long neglect of claimant to 
assert his title warrants_an infer- 
ence of a defect therein. Virginia & 
West Va. Coal Co. v. Charles, 251 F. 
83 [aff 254 F. 379, 165 C.C.A. 599 (er- 
ror allowed 255 F. 992, 167 C.C.A. 671, 
and dism 40 S.Ct. 345, 252 U.S. 569, 
64 L.Ed. 720)]. , 


30. See supra § 1948. 
81. Lasher v. McCreery, 66 F. 834. 
[a] hus, where a tract of land 


was sold in 1843 by the commission- 
ers of delinquent and forfeited lands, 
and no claim appears to have been 
made to the land afterward by the 
person in whose name it was forfeit- 
ed prior to such sale, or anyone claim- 
ing under him, it will be presumed, in 
a proceeding involving the title to 
such land, instituted in 1890, that the 
proceedings which resulted in the sale 
were regular, and that a new title be- 
gan from the time of such sale. 
Lasher v. McCreery, 66 F. 834. 

32. U.S.—Williams v. William J. 
Athens Lumber Co., 62 F. 558. 

iL PSE SEIT v. Scott, 21 Ark. 
70, 76 Am.D. 403. 
; Idaho._-Stewart v. White, 112 P. 


677, 19 Idaho 60. : 
Beaullieu, 49 So. 


La.—Gouaux Vv. ; 
285, 123 La. 684; Corkran Oil, ete., 
Co. v. Arnaudet, 35 So. 747, 111 La. 


563 [error dism 26 S.Ct. 41, 199 U.S. 
182, 50 L.Ed. 143]. 
Me.—McAllister v. Shaw, 69 Me. 
348: Worthing v. Webster, 45 Me. 270, 
71 Am.D. 543. 
Mase. — MeDenovel y. Everett, 129 
N.E. 681, 237 Mass. 378. 
N.H.—Waldron v. Tuttle, 3 N.H. 
0. 
a NC Wastern Land, Lumber & 
Mfg. Co. vy. State Bd. of Education, 7 
S.B. 573, 101 N.C. 35. ; 
Ohio.—Consumers’ Brewing Co. v. 
Hardway, 2 OhioApp. 171, 17 OhioCir. 
Ct.N.S. 475; Fitzpatrick v. Forsythe, 
6 OhioDec. (Reprint) 682, 7 Am.L.Rec. 
411. 
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be produced.#? 


Va.—Lennig vy. White, 20 S.E. 831; 
Flanagan vy. Grimmet, 10 Gratt. (51 
Va.) 421. 

Py tenepy faite oat! v. Wakeley, 11 Wis. 

[a] Maxim, Omnia rite presum- 
untur, applies: Gouaux v. Beaullieu, 
49 So. 285, 123 La. 684; Corkran Oil, 
ete., Co. vy. Arnaudet, 35 So. 747, 111 
La. 563 [error dism 26 S.Ct. 41, 199 
U.S. 182, 50 L.Ed. 143]; Lacroix v. 
Meyers, 7 La.A. (Orleans) 189. 

[b] Both authenticity and validity 
of deed may be inferred from long 
possession under it, with such fail- 
ure of the alleged defaulting taxpayer 
to assert his title as to show acquies- 
cence or estoppel. Virginia & West 
Virginia Coal Co. v. Charles, 254 F. 
379, 165 C.C.A. 599 [aff 251 F. 83, er- 
ror allowed 255 F. 992, 167 C.C.A. 671, 
and dism 40 S.Ct. 345, 252 U.S. 569, 
64 L.Ed. 720]. 

{c] Tax deed to state, although it 
is treated as an ancient instrument, 
and as color of title, is ineffectual as 
a conveyance and as evidence of title, 
without proof that the state or some 
agency uhder it had possession of the 
land. Eastern Land, Lumber & Mfg. 
Co. y. State Bd. of Education, 7 S.E. 
5738, 101. N.C. 35. 

33. Virginia & West Virginia Coal 
Co. v. Charles, 254 F. 379, 165 C.C.A. 
599 [aff 251 F. 83, error allowed 255 
F. 992, 167 C.C.A. 671, and dism 40 


S.Ct. 345, 252 U.S. 569, 64 L.Ed. 7201];, 


Consumers’ Brewing Co. vy. Hardway, 
2 OhioApp. 171, 17 OhioCir.Ct.N.S. 
475; Read v. Goodyear, 17 Serg.&R. 
(Pa.) 350. 

[a] Presumption of ouster or 
abandonment.—Where land for which 
a warrant has issued has been sold 
for taxes, and the warrant holder 
makes no claim for twenty-one years, 
and does not pay or offer to pay the 
taxes accruing during that time, it 
may be left to the jury to presume 
an ouster of him or abandonment by 
him. Read v. Goodyear, 17 Serg.&R. 
(Pa.) 350. 

[b] Good title as against intruder. 


—Foust v. Rass, 1 Watts&S. (Pa.) 
501. 

34. See infra § 1954. 

35. Williams v. William J. Athens 


Lumber Co., 62 F. 558; Giddens v. 
Mobley, 37 La.Ann. 417. 

36. Lackawanna Iron Co. y. Fales, 
Bowes. 290. 

[a] hus the circumstances that 
in the treasurer’s deed was a receipt 
for the consideration in full and the 
eost of the surplus bond, that for 
thirty years since the purchase the 
purchaser had paid the taxes on the 
property, and had asserted title and 
ownership by instituting for trespass 
against a claimant of the property, 
raise a presumption that the required 
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validly executed.38 

Long-continued possession under this rule means 
a bold, open, and notorious possession, such as chal- 
lenges attack,°® and the mere fact that one assert- 
ing title under a tax deed arranged with an adverse 
possessor of a small portion of the land that he 
should hold possession for claimant, and that, if 
claimant’s title was established, he could remain, 
does not show such possession as will establish a 
presumption in favor of the validity of the deed.?° 

Period of possession. As a general rule the length 
of time during which possession must have contin- 
ued in order to raise this presumption is the full 
period prescribed by a statute of limitations to bar 
an action for the land.*? 
to the effect that adverse possession for a long 
period, although less than the statutory period, may 
be sufficient to raise such presumption of irregu- 
larity, where the tax records have been destroyed 
and secondary evidence of their contents cannot 


But there is authority 


bond had been given on the sale. 
Lackawanna Iron & Coal Co. v. Fales, 
55 Pa. 90. 

387. Keane v. Cannovan, 21 Cal. 291, 
82 Am:R. 738. 

38. Holloway v. Henderson Lum- 
ber Co., 69 So. 821, 194 Ala, 181. 

39. Virginia & West Va. Coal Co. 
v. Charies, 251 F. 83, 120 [aff 254 F. 
379, 165 C.C.A. 599 (error allowed 255 
F. 992, 167 C.C.A. 671, dism 40 S.Ct. 
345, 252 U.S. 569, 64 L.Ed. 720, and 
ait Cyc)]; Waldron v. Tuttle, 3 N.H. 


40. Virginia & West Va. Coal Co. 
v. Charles, 251 F. 83, 120 [aff 254 FE. 
379, 165 C.C.A. 599 (error allowed 255 
F. 992, 167 C.C.A. 671, dism 40 S.Ct. 
345, 252 U.S. 569, 64 L.Ed. 720, and cit 
Cyc) ]. \ : 

41. U.S.—Virginia & West Vir- 
ginia Coal Co. v. Charles, 254 F. 379, 
165 C.C.A. 599 [aff 251 EF. 83, error 
allowed 255 F. 992, 167 C.C.A. 671, and 
dism 40 S.Ct. 345, 252 U.S. 569, 64 L. 
Ed. 7201. 

Ala.—Galloway Coal Co. v. Warrior 
Black Creek Coal Co., 85 So. 440, 204 
Ala. 107. 

Ark.—Pleasants v. Scott, 21 Ark. 
370, 76 Am.D. 403. 

N.Y.—Westbrook v. Willey, 47 N.Y. 
457. 
pf A Sara Be ae v. Downer, 32 Vt. 

Va.—Allen v. Smith, 1 Leigh (28 
Va.) 231. , 

Fe UE are tithgs 13) v. Wakeley, 11 Wis. 

[a] No presumption will be made 
in favor of the validity of a deed 
merely because the party claiming un- 
der it proves an adverse possession 
to the title of the other party, if such 
adverse possession be for a less peri- 
od than that prescribed by the stat- 
ute of limitations as a bar to the oth- 
er party’s claim. Townsend v. Down- 
er’s Est., 32 Vt. 183. 

{b] Duration held insufficient: (1) 
Five years. Phillips v. Sherman, 61 
Me. 548. (2) Five years under deed 
twenty-three years o'd. Richardson 
Vv.) Dorr,).5 -Vt. 19.0 (3) 4, Dwenty-two) 
years. Allen y. Smith, 1 Leigh (28 
Va.) 230. 

{c] Lapse of more than thirty 
years since a deed was given is not 
conclusive evidence of a full compli- 
ance with the requirements of the act 
as to publishing notice after the sale 
when the time of redemption would 
expire, where possession was not tak- 
en by the purchaser until about thir- 
teen years before suit. Westbrook v. 
Willey, 47 N.Y. 457. 

Time for acquisition of title by ad- 
verse possession in general see Ad- 
verse Possession §§ 192-—-197. 

42. Fitzpatrick v, Forsythe, 6 Ohio 
Dec. (Reprint) 682, 7 Am.L.Rec, 411. 
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[§ 1950] (2) Effect as Evidence.*? Since at com- 
mon law the validity of a tax sale will not be pre- 
sumed from a tax deed unaccompanied by proof by 
the person claiming title thereunder of the prior pro- 
ceedings and their validity,*4 neither the tax deed 
nor its recitals can be accepted as evidence of the 
existence, legality, or validity of the prior proceed- 
ings, but these must be proved step by step as a 
necessary preliminary to the introduction of the 
deed as evidence of title,*5 as in the absence of such 
evidence the tax deed is a nullity;*® and this rule 
applies where the tax title is sought to be enforced 
against one who is in possession under claim and 
color of title, he not being a mere intruder,*’ and 
has also been held to apply in the state courts to 
tax sales under the direct tax laws of the United 


43. Under statutory provisions see 
infra §§ 1953-1964. 


44, See supra § 1948. 
45. U.S.—Pillow v. Roberts, 13 
How. 472, 14 L.Ed. 228; Games~v. 


Dunn, 14 Pet. 322, 10 L.Ed. 476; Wi'- 
liams vy. Peyton, 4 Wheat. 77, 4 L.Ed. 
518; Bradford v. Hall, 36 F. 801 [rev 
12 S.Ct. 981, 145 U.S. 640, 36 L.Ed. 
854]; Arrowsmith v. Burlingim, 1 F. 
Cas.No. 563. 4 McLean 489; Minturn 
¥ Pane 17 F.Cas.No. 9,647, 3 Sawy. 

42. 

Ala.—Howard v. Tollett, 79 So. 309. 
202 Ala. 11; Collins v. Doe, ex dem. 
Robinson, 33 Ala. 91. 

Cal.—Emerice v. Alvarado, 27 P. 356, 
90 Cal. 444; Keane v. Cannovan, 21 
Cal., 291, 82) Am D.)733;. Carter v. 
ie ba 280 P. 706, 100 Cal.App. 
567. 
Colo.—Vandermeulen v. Burwell, 
125 P. 131, 22 Colo.App. 486. 

D.C.—Todd v. Kauffman, 19 D.C. 
ee Keefe v. Bramhall, 14 App.D.C. 
551. 

Ga.—Johnson v. Phillips, 15 S.E. 
368, 89 Ga. 286; Butler v. Davis, 68 
Ga. 173. 

Ill.—Glanz v. Ziabek, 84 N.E. 36, 233 
Ill. 22; Glos v. Mulcahy, 71 N.E. 629, 
210 Ill. 689; Anderson v. McCormick, 
21 N.E. 808, 129 Ill. 308; Skinner v. 
Fulton, 39 Ill. 484; Goewey v. Uris 
18 Ill. 238; Doe v. Bean, 6 Ill. 302; 
Doe v. Leonard, 5 Ill. 140. 

Ind.—Bowen v. Swander, 22 N.H. 
725, 121 Ind. 164; Parker vy. Smith, 
4 Blackf. 70. 

AOS Abed v. Kuhl, 10 Iowa 

La.—Bonvous v. Brown, 11 La.Ann. 
214; Smith vy. Corcoran, 7 La. 46. 

Me.—Hatch vy. Hollingsworth & 
Whitney Co., 93 A. 541, 113 Me. 255; 
Rackliff v. Look, 69 Me. 516; Nason 
v. Ricker, 63 Me. 381; Phillips v. Sher- 
man, 61 Me. 548; Worthing v. Web- 
ster, 45 Me. 270, 71 Am.D. 543; Phil- 
lips v. Phillips, 40 Me. 160. 

Md.—Polk v. Rose, 25 Md. 153, 89 
Am.D. 773. 

Mich.—Morse v. Auditor-Gen., 107 
N.W. 317, 143 Mich. 610; Farmers’, 
ete., Bank v. Bronson, 14 Mich. 361; 
Ives v. Kimball, 1 Mich. 308; Scott 
v. Detroit Young Men’s Soc., 1 Doug]. 
119 [error dism 5 How. (U.S.) 3438, 12 
L.Ed. 181]. 

Miss.—Kennedy v. Sanders, 43 So. 
913, 90 Miss. 524; Bennett v. Chaffe, 


13 So. 731, 69 Miss. 279; Weathersby 
v. Thoma, 57 Miss. 296; Vaughan v. 
Swayzie, 56 Miss. 704; Clymer v. 


Cameron, 55 Miss. 593; Allen vy. Poole, 
54 Miss. 323. 

Mo.—Moreau vy. Detchemendy, 41 
eon 431; Bosworth v. Bryan, 14 Mo. 
Biios 

Neb.—Hillers v. Yeiser, 96. N.W. 683, 
3 Neb. (Unoff.) 396. 

N.Y.—Brown y. Goodwin, 75 N.Y. 
409 [aff 1 Abb.N.Cas. 452]; Beekman 
vy. Bigham, 5 N.Y. 366; Hoyt v. Dillon, 
19 Barb. 644; Leggett v. Rogers, 9 
Barb. 406; Varick v. Tallman, 2 Barb. 
113; Sharp v. Speir, 4 Hill 76; Jack- 
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er,°° and also in 


son v. Roberts, 11 Wend. 422; Jackson 
v. Shepard, 7 Cow. 88, 17 Am.D. 502. 

N.C.—-Garrett v. White, 38 N.C. 131; 
Pentland v. Stewart, 20 N.C. 521; Love 
v. Gates, 20 N.C. 498. tuk 

Ohio.—Rhodes v. Gunn, 35 OhioSt. 
387; Carlisle vy. Longworth, 5 Ohio 
368; Holt-v. Hemphill, 3 Ohio 232. 
Contra Garretson v. Hart, 1 OhioDec. 
(Reprint) 265, 6 West.L.J. 315. 

Pa.—Osner v. Sheasley, 68 A. 965, 
219 Pa. 390: Plummer v. Hillside Coal 
& Iron Co., 96 Pa.Super. 180. 

PR rae a v. Thompson, 18 S.C. 

Tex.—Dawson v. Ward, 9 S.W.. 106, 
71 Tex. 72; Bartley v. Harris, 7 S.W. 
797, 70 Tex, 181; Henderson v. White, 
5 S.Wai3t4, 26 9eTex. 103854 Caldery ave 
Ramsey, 18 S.W. 5062, 66 Tex. 218; 
Meredith v. Coker, 65 Tex. 29; Pratt 
v. Jones, 64 Tex. 694; Massie v. 
‘Hutcheson, (Civ.App.) 296 S.W. 939; 
Jett v. Gulf Production Co., (Civ. 
App.) 290 S.W. 884; Zarate v. Villa- 
real, (Civ.App.) 155 S.W. 328; Boyd 
v. Miller, 54 S.W. 411, 22 Tex.Civ.App. 
165.. See Carter v. Munzesheimer, 
(Civ.App.) 272 S.W. 277 (as deed being 
only evidence of right). 

Vt.—Brown vy. Wright, 17 Vt. 97, 42 
Am.D. 481; Reed v. Field, 15 Vt. 672; 
Powell v. Brown, 1 Tyler 466. Contra 
Parker v. Bixby, 2 Tyler 466. 

Va.—Jesse vy. Preston, 5 Gratt. (46 
Va.) 120. 

Wis.—Bridge v. Bracken, 3 Chandl. 

45, 3 Pinn. 73. 
Particular matters to be prov- 
(1), Authority of maker of deed 
by proof of compliance with require- 
ments of law conferring authority to 
make _ sale. O’Hanlon y. Morrison, 
(Tex.Civ.App.) 187 S.W. 692. (2) 
That assessed valuation was less than 
two hundred fifty, or that the notice 
required by statute was given. Mitch- 
ell v. Trowbridge, 105 P. 878, 47 Colo. 
6; Vandermeulen v. Burwell, 125 P. 
131, 22 Colo.App. 486. 

[b] Recitals in ancient tax decd 
(1) do not. prove its authenticity or 
validity, and are not sufficient to show 
compliance with the law. Virginia & 
West Virginia Coal Co. v. Charles, 254 
Heed. ohOoC,CuA.. 599> fathugod Bs as5, 
error allowed 255 F. 992, 167 .C.C.A. 
671, and dism 40 S.Ct. 345, 252 U.S. 
569, 64 L.Ed. 720]. (2) Recitals in a 
tax deed, even though it is an ancient 
deed, that “having advertised said 
lands in the manner and for the time 
required by law,’ and “I did offer said 
lands for sale at public auction at the 
time, place, and in the manner re- 
quired by law,” are mere conclusions 
of the collector, and not proof of tne 
validity of the tax sale nor prima 
facie evidence of the truth of the facts 
recited in the deed, in the absence of 
proof to establish such facts and show 
sompliance with the law in such re- 
spects. Land v. Banks, (Tex.Commn. 
App.) 254 S.W. 786 [rev (Civ.App.). 
241 S.W. 299]. 

{c] In Kentucky it has been held 
that the recitals in a deed, showing 
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For later cases, developments and changes in the law see Annotations, same title and section number, 


[§ 1950 


States,#® although this is contrary to the view taken 
by the supreme court of the Un.ted States.*° 
ceptions to this rule, however, are made where the 
deed is offered as -against a mere intruder on the 
lands who enters without right and as a trespass- 


Ex- 


the case where the deed is not of: 


fered as evidence of title, but to prove some col- 
lateral fact,®! or where the deed is offered as a mere 
color of title,®? or part of a chain of title.°* A dis- 
tinction has been made to the effect that, where 
the tax execution was issued against the person of 
one who has neither the actual nor constructive 
possession of the property, a deed made in pursu- 
ance of a sale thereunder is not sufficient evidence 
of title in the grantee therein, even as against a 
trespasser, without further evidence that the per- 


that the requirements of the law in 
relation to sales for taxes have been 
complied with, are evidence of that 
fact. Morton v. Waring, 18 B.Mon. 
72; Oldhams vy. Jones, 5 B.Mon. 458; 
Currie v. Fowler, 5 J.J.Marsh. 145; 
Graves v. Hayden, 2 Litt. 61; Bodley 
v. Hord, 2 A.K.Marsh. 244; Allen v. 
Robinson, 3 Bibb. 326. 

46. Werts’ Heirs v. Vick, (Tex. 
Civ.App.) 203 S.W. 63. And see cases 
supra note 45. } 

47. Miller v. McCullough, 14 Pittsb. 
Leg.J. (Pa.) 223; Downer v. Tarbell, 
17 A. 482, 61 Vt. 530. ‘ 

48. Taylor v. Whiting, 2 B.Mon. 
(Ky.) 268; Fox v. Stafford, 90 N.C. 
296; Emery v. Harrison, 13 Pa. 317; 
1 (46 Va.) 


49. See Sherry v.:McKinley, 99 U. 
S. 496. 25 L.Ed. 330; Keely v. Sanders, 
99 U.S. 441, 25 L.Ed. 327 (both cases 
holding that the certificate given to 
purchasers of lands at a sale for a 
direct tax, under the act of June 7, 
1862. as amended by the act of Febr. 
6, 1863, is prima facie evidence of 
the irregularity of the sale and of all 
antecedent facts essential to its va- 
oe and to that of a title thereun- 

er). 


50. Buehler v. Teetor, 114 P. 387, 
84 Kan, 281; King v. Sligo Furnace 
Co.. (Mo.App.) 190 S.W. 868; Kries v. 
Holladay-Klotz Land, ete., Co., 98 S. 
W. 1086, 121 Mo.App. 184; Troutman 
v. May, 38 Pa. 455; Jennings v. Mc- 
Dowell, 25 Pa. 387; Crum.v. Burke, 
25 Pa. 877; Shearer v. Woodburn, 10 
Pa. 511; Dikeman v. Parrish, 6 Pa. 
210, 47 Am.D. 455; Foust v. Ross, 1 
Watts&S. (Pa.) 501; Foster v. Mc- 
Divit, 9 Watts (Pa.), 341; State v. 
Jackson. 49 S.E. 465, 56 W.Va. 558. 

[a] Thus, where the holder of a 
tax title is in possession of the land 
covered by it, a party who dispossess- 
es him, although holding under the 
original patent title, cannot avail him- 
self of infirmities in the deed, not ap- 
pearing on its face, to defend eject- 
ment by the holder of the tax title. 
sapien ts v. Teetor, 114 P. 387, 84 Kan. 


51. Todd v. Kauffman. 19 D.C. 304; 
McDermott v. Hoffman, 70 Pa. 31. 

[a] To show location.—Tax deeds 
for lands in the same block with land 
in dispute are admissible to show lo- 
eation, without being accompanied by 
evidence of an assessment and valid 
sale for taxes, as they are not offered 
to show title. McDermott v. Hoffman, 
70 Pa. 31. 

52. Jackson v. Larson, 136 P. 81, 
24 Colo.App. 548; Scott v. Lay, 104 S. 
BE. 424, 150 Ga. 629. 

[a] _ Sheriff’s deed and the tax fi. fa. 
on which it was based are admissible 
as color of title, in connection with 
extraneous evidence that plaintiff had 
been in possession for more than 7 
years. Scott v. Lay, 104 S.H. 434, 150 
meee i 

53. alhoun v. Thompson, 155 S.E. 
1838, 171 Ga. 286. < 


Jesse v. Preston, 5 Gratt. 
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son against whom such execution was issued held the 
title or was in possession at the time of the levy 
of the execution,°* but that it is otherwise where 
the execution is against the land itself.5> A tax 
deed is not evidence, in favor of another execution 
purchaser of part of the land, that such execution 
was satisfied by the tax sale, where the tax deed 
does not show that the sale to the grantee therein 
was made first.°°® 

Conclusive evidence. Where it is shown that all 
the prior proceedings and requirements have been 
performed, the tax deed becomes conclusive evidence 
of title to the grantee according to its purport.*? 

Amended or correction deed,°* executed instead 
of a deed that did not correctly recite the facts 
showing a compliance with the statutory require- 
ments, is admissible as evidence of title.®® 

Public lands.*° <A holder of tax deeds to certain 
swamp lands granted to the state and by the state 
to the county in which they were situated is not 
entitled to rely thereon, in the absence of proof 
that during the years for which the lands were taxed 
both the state and the county had parted with their 
titles.°! 

[§ 1951] (3) Record Proof. Where the burden 
of proof is cast on the tax-title claimant to show 
compliance with the provisions of the statutes reg- 
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ulating.tax sales,*? he must make out his case step 
by step by record evidence; the proceedings on 
which the sale depends are to be proved by the rece- 
ords thereof®® or by the originals from which the 
records should be made up;** and, if the record is 
not proved or its loss accounted for, its existence 
cannot be presumed from lapse of time.*® 

Recordation of deed.°® It has been held that a 
tax deed must be acknowledged and recorded in 
accordance with the statute relating to conveyane- 
es, even though the law does not expressly require 
it, in order to be available as evidence of title;*? 
but there is authority to the contrary.*® 

[§ 1952] b. Statutory Provisions—(1) In’ Gener- 
al. In most jurisdictions the eommon-law rules*® 
have been modified by statutory provisions under 
which a valid tax deed is made conclusive evidence 
of the recitals or of the regularity of prior proceed- 
ings, after the lapse of a designated period,’ or 
is made conclusive evidence of certain enumerated 
matters, but only prima facie evidence of certain 
other matters; or is made prima facie evidence of 
all prior proceedings." 

[§ 1953] (2) Validity and Construction in Gen. 
eral’?—(a) Conclusive Evidence. A tax deed can- 
not be made by statute conclusive evidence of title 


54. Scott v. Lay, 104 S.E. 434, 150 Cal.—Greenwood vy. Adams, 21 P.|]109; Stierlin v. Daley, 37 Mo. 483; 
Ga. 629; McLeod v. Brooks Lumber | 1134, 80 Cal. 74. Hewitt v. Week, 18 N.W. 417, 59 Wis. 
Co., 26 S.E. 745, 98 Ga. 253. Ga. —McCrory v. Manes, 47 Ga. 90.| 444; Hewitt, Jr. v. Butterfield, 9 N.W. 

{a] hus, in an action for land, Tll.—Gage v. Davis, 14 N.E. 36; 15, 52 Wis. 384. 


the sheriff’s deed to plaintiff and to 
others, who thereafter conveyed to 


Schuyler v. Hull, 11 Til. 
v. Bruen, 11 Ill. 431; 


462; Graves Effect of statutory provisions see 


infra §§ 1955-1964 


plaintiff, and the tax fieri facias on 
which such deed was based, were in- 
admissible as muniments of title, in 
the absence of evidence showing title 
in defendant in fieri facias or posses- 
sion in him at the time of the levy. 
Scott v. Lay, 104 S.E. 434, 150 Ga. 629. 
55. McLeod v. Brooks Lumber Co., 
26 S.E. 745, 98 Ga. 253. 
wok Seibert v. Budde, (Mo.) 226 S. 


{a] Thus, in a suit to quiet title, 
wherein a sheriff’s deed was intro- 
duced as secondary evidence, that 
such deed showed that two tracts sold 
to the grantee were sold for enough 
to pay the amount of tax judgment 
and costs of all the tracts of land, in- 
cluding that in controversy, is not 
sufficient to show that the execution 
under which plaintiff claimed was 
satisfied, where the sheriff's deed does 
not show that the’ sale to the grantee 
therein was made first. Seibert v. 
Budde, (Mo.) 226 S.W. 8. 

57. Dennis v. Robertson, 96 S.E. 
802, 123 Va. 456. 

58. See generally supra § 1936. 

59. Morton v. Sloan, 275 P. 223, 96 
Cal.App. 747; Griffin v. Franklin, 123 
S.W. 1092, 224 Mo. 667; Gallash v. 
Willis, 300 P. 569, 90 Mont. 148. 

{a] Thus where a new deed issued 
to correct a clerical error in the orig- 
inal recites payment of all taxes 
levied and assessed against the prop- 
erty before sale, it is admissible in 
evidence, as against the objections 
that it assumes the invalidity of the 
first deed, reciting only that taxes as- 
sessed before the year preceding that 
of the sale were paid, contains re- 
eitals contrary to the record, and is 
barred by the statute of limitations. 
Morton v. Sloan, 275 P. 223, 96 Cal. 
App. 747. 

60. Public lands ay general see 
Public Lands 50 C.J. p 572. 

61. Hart v. Delphey, 136 N.W. 702, 
157 Iowa 316. 

62. See supra § 194 

63. U.S.—Games v. Stiles, 14 Pet. 
322,10 L.Ed. 476; Miner v. McLean, 17 
F.Cas.No. 9,630, "4 McLean 1388. 

Ark.—Thweatt v. Black, 30 Ark. 
732. 


Job v. Tebbetts, 
10 Ill. 376. 


Iowa.—Monk v. Carbin, 12 N.W. 571, 

58 Iowa 503. 
toa -—Bucksport v. Spofford, 12 Me. 
487. . 

Mass.—Boston v. Weymouth, 4 
Cush. 538 ‘4 

Neb.—Abbott v. 86 N.W. 
1058, 62 Neb. 247. 

N.H.—Pittsfield v. Barnstead, 40 N. 
H. 477; Blake v. Sturtevant, 12 N.H. 
567; Adams v. Mack, 3 N.H. 493. 

N.Y.—Stevens vy. Palmer, 23 N.Y. 
Suner. 60. 

Ohio.—Thevenin v. Slocum, 16 Ohio 
519; Sheldon vy. Coates, 10 Ohio 278, 
Kellogg v. McLaughlin, 8 Ohio 114. 

Pa.—Diamond Coal Co. v. Fisher, 
19 Pa. 267; Gearhart v. Dixon, 1 Pa 


224, 
era a v. Holbrook, 39 Vt. 


Coates, 


Pe ey apes Bikey v. Spaulding, 32 Wis. 

[a] Iustration.—A deed is prop- 
erly admitted in evidence where the 
prothonotary’s minutes show that the 
county treasurer had acknowledged 
certain deeds in open court, and the 
record of the treasurer’s deeds shows 
that plaintiff’s deed was among them. 
Central Pennsylvania Lumber Co. v. 
Bristol, 95 A, 388, 250 Pa. 61. 

[b] Repeal of statute.—Revenue 
Act (1s72) § 212 (211), providing that 
books and records relating to taxation 
or copies thereof shall be evidence 
concerning the validity of tax sales, 
was repealed by the Delinquent Tax 
Act of April 12, 1877. Gibbs v. South- 
ern, 22 S.W. 713, 116 Mo. 204. 


Pe Bucksport v. Spofford, 12 Me. 
487 
65. Hilton v. Bender, 69 N.Y. 75 


[rev 2 Hun 1, 4 Thomps.&C. 2701]. But 
see Redding v. Lamb, 45 N.W. 997, 
81 Mich. 318 (as to effect of a statute 
providing that tax sales shal] not be 
invalidated by the fact that any record 
or document is not found in the office 
in which it ought to be filed or found). 

66. Recordation generally see 
supra §§ 1929-1931. 

67. Tilson v. Thompson, 10 Pick. 
(Mass.) 359; Dalton v. Fenn, 40 Mo. 


68. Fells v. Barbour, 24 N.W. 672, 
58 Mich. 49 (validity of tax deed. as 
evidence does not depend on recorda- 


tion if no question of priority is 
made). 

69. See supra §§ 1948-1951. 

70. See statutory provisions. 

[a] In New York, for example, the 


statute provides that “after two years 
from the date of the record of such 
conveyance” the presumption of regu- 
larity in prior proceedings ‘‘shall be 
conclusive.” Tax L. (1909) ¢ 62 §§ 
131, 132, as amended by L. (1928) ¢ 
850 § 1, ¢ 845 § 10. a statute of limi- 
tation see infra § 2024. 

Validity and ona eseien of such 
provisions see infra § 1953. 

71. See statutory provisions. 

[a] In New York (1) for example, 
the statute provides that ‘“‘every such 
conveyance shall be presumptive evi- 
dence that the sale and all proceed- 
ings prior thereto, from and including 
the assessment of lands sold, and that 
all notices required by law to be giv- 
en previous to the expiration of the 
time allowed by law for the redemp- 
tion thereof were regular and in ac- 
cordance with all the provisions of 
law relating thereto.’’ Tax L. (1909) 
e 62 § 131, as amended by L. (1928) 
e 850 § 1, ¢ 845 § 10. (2) This provi- 
sion, by virtue of § 158 (Tax L 
[1896] ec 908 § 157), applies to deeds 
of county treasurers. Dininny v. 
Brown, 133 N.Y.S. 314, 148 App.Div. 
671; Clinton v. Krull, 111 N.Y.S. 105, 
125 App.Div. 157 [aff in part and rev 
in part 93 N.E. 497, 200 N.Y. 515]. (3) 
Sections 131, 132 should be construed 
together. Adirondack League.Club. v. 
Keyes, 106 N.Y.S. 963, 122 App.Div. 
178. 


Validity and construction of such 
provisions see infra § 1954. 
72. Cross references: 
Defects cured by limitations see infra 
§§ 2036-2038. 

Effect of statute as nee Set and 
estopping state see supra § 1840. 
Statute repealing or changing law as 
to conclusiveness as impairing ob- 
ligation of contracts see Constitu- 

tional Law § 619. 
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in the grantee,7* except as against the state™* or 
Nor is it competent for the 
legislature to make such a deed conclusive evidence 
as to jurisdictional facts or facts vital to the ex- 
ercise of the power of taxation or sale;7° 
hence, a statute is unconstitutional, as taking of 
property without due process of law,’? if it at- 
tempts to make a tax deed conclusive evidence of 
the validity of the sale and of all prior jurisdictional 


against strangers.*® 


73. Wilson v. Locke, 111 P. 247, 18 
Idaho 582; Dawson v. Peter, 77 N.W. 
997,119 Mich. 274; Taylor v. Deveaux, 
59 N.W. 250, 100 Mich. 581; Ayers v. 
Lund, 89 P. 806, 49 Or. 308, 124 Am. 
S-R. 1046. 

74, See supra § 1840. 
naan Jackson, 49 S.E. 465, 

. 558. 

76. U.S.—Turner v. New York, 18 
Sict. §8,5168 U.S. 90, 42 L.Bd. 392; 
Callanan v. Hurley, 93 U.S. 387, 23 L. 
Ed. 931; Bannon v. Burnes, 39 F. 892; 
Marx v. Hanthorn, 30 F. 579 [aff 13 S. 
Ct. 508,,148'U.S. 172, 37 L.Ed. 410]; 
Lamb v. Farrell, 21 F. 5; Kelly v. 
Herrall, 20 F. 364; Lord v. Milwaukee, 
etc., R. Co., 15 F.Cas.No. 8,507, 17 Wis. 
588 note. ° 

Ala.—Doe v. Minge, 56 Ala. 121. 

* Ark.—Cairo, ete., R. Co. v. Parks, 32 
Ark. 131. 

Cal.—Lemoore Bank v. Fulgham, 90 
P. 936, 151 Cal. 234; Bruschi v. Cooper, 
159 P. 428, 30 Cal.App. 682; Warden v. 
Broome, 98 P. 252, 9 Cal.App. 172; 
A v. Cox, 94 P, 377, 7 Cal.App. 
3 


Iowa.—Farmers’ L. & T. Co. v. Wall, 
106 N.W. 160, 129 Iowa 651; Gould v. 
Thompson, 45 Iowa 450; Martin v. 
Cole, 38 Iowa 141; Hurley v. Wood- 
ruff, 30 Iowa 260. : 

A Ly deamarauatins v. Douglass, 17 Kan. 

La.—In re Douglas, 6 So. 675, 41 La. 
Ann. 765; In re Lake, 3 So. 479, 40 
La.Ann. 142. 

i ae v. Quimby, 33 Me. 
eats gape v. Rogers, 12 Mich. 


Mo.—Raley v. Guinn, 76 Mo. 263; 
Cook v. Hacklemann, 45 Mo. 317; Ab- 
bott v. Lindenbower, 42 Mo. 162. 

N.Y.—People v. Inman, 90 N.E. 438, 
197 N.Y. 200; People v. Turner, 40 
N.E. 400, 145 N.Y. 451; Joslyn v. 
Rockwell, 28 N.H. 604, 128 N.Y. 334; 
Ensign v. Barse, 14 N.E. 400, 15 N.E, 
401, 107 N.Y. 329; Bryan v. McGurk, 
118 N.Y.S. 912, 134 App.Div. 93 [aff 
93 N.E. 989, 200 N.Y. 332]; Hagner v. 
Hall, 42 N.Y.S. 68, 10 App.Div. 581 
(aff 54 N.E. 1092, 159 N.Y. 552]; Peo- 
ple v. Golding, 106 N.Y.S,. 821, 55 Misc. 
425. 

N.D.—Roberts v. Fargo First Nat. 
Bank, 79 N.W. 1049, 8 N.D. 504. 

Va.—Crawford v. Floyd, 72 S.E. 711, 
112 Va. 699. 

172 P. 


Wash.—Moller v. 
226, 101 Wash. 283. 

[a] Coastruction of statutes.—(1) 
A statute which provides that, when a 
tax deed has been recorded, the title 
shall vest in the grantee, subject to 
defeat only by proof that the taxes 
or levies for which the land was sold 
were not properly chargeable thereon, 
or, if properly chargeable, had been 
paid, or that notice of the application 
to purchase had not been duly given, 
or that payment or redemption was 
prevented by fraud or concealment of 
the purchaser, does not make the deed 
conclusive evidence of a compliance 
with the essential requirements of a 
valid tax sale, namely, the listing, as- 
sessment, and levy of the taxes, the 
owner’s liability, the notice of tax 
sale, and the actual public sale of the 
land without fraud; but it did intend 
to make the deed conclusive of the 
performance of all other steps re- 
quired by the statute preliminary to 


Graham, 


TAXATION 


and, 


the sale, and to the execution of the 
deed in pursuance thereof. Crawford 
v. Floyd, 72 S.E. 711, 112 Va. 699. (2) 
A statute providing any judgment for 
deed to realty sold for delinquent tax- 
es shall estop all parties from raising 
any objections’ thereto, or tax title 
based thereon, which existed at the 
rendition of the judgment and could 
have been presented as a defense to 
application for it, etc., is not applica- 
ble to the foreclosure of a tax lien 
wherein the published summons was 
void as describing the land differently 
from the description on the assess- 
ment rolls. Moller v. Graham, 172 P. 
226, 101 Wash. 283. 

77. See generally Constitutional 
Law §8§ 956-1099. 

78. U.S.—Bannon v. Burns, 39 F. 
892; Kelly v. Herrall, 20 F. 364. 

Ala.—Calhoun v. Fletcher, 63 Ala. 
Rca Stoudenmire v. Brown, 48 Ala. 
9 


Idaho.—Wilson v. Locke, 111 P. 247, 
18 Idaho 582. 

Iowa.—Immegart v. Gorgas, 41 Iowa 
439; Powers v. Fuller, 30 Iowa 476; 
McCready v. Sexton, 29 Iowa 356, 4 
Am.R. 214. 

Mo.—Roth v. Gabbert, 27 S.W. 528, 
123 Mo. 21. 

Neb.—Larson vy. Dickey, 58 N.W. 
167. 39 Neb. 468, 42 Am.S.R. 595. 

N.Y.—Joslyn v. Rockwell, 28 N.E. 
604, 128 N.Y. °334, 

Or.—Bradford v. Durham, 101 P. 
897, 54 Or. 1, 185 Am.S.R. 807. | 

Tex.—Lufkin v. Galveston, 11 S.W. 
340, 73 Tex. 340. 

Wis.—Cole v. Van Ostrand, 110 N. 
W. 884, 131 Wis. 454. 

79. Cal.Lemoore Bank vy. Fulg- 
ham, 90 P. 936, 151 Cal. 234. 

Iowa.—Robinson v. Cedar Rapids 
First Nat. Bank, 48 Iowa 354; Easton 
v. Savery, 44 Iowa 654; Nichols v. 
McGlathery, 43 Iowa 189; Phelps v. 
Meade, 41 Iowa 470; Immegart v. 
Gorgas, 41 Iowa 439; Bulkley v. Cal- 
lanan, 32 Iowa 461; Powers v. Fuller, 
30 Iowa 476; McCready v. Sexton, 29 
Iowa 356, 4 Am.R. 214. 

La.—In re Lake, 3 So. 479, 40 La. 
Ann. 142; American Brewing Co. v. 
Cuquet, 8 La.A. (Orleans) 352. 

Veo ins be ee v. Lindenbower, 42 Mo. 

N.Y.—Dunkum v. Maceck Bldg. Cor- 
poration, 237 N.Y.S. 180, 227 App.Div. 
230 [aff 176 N.E. 392, 256 N.Y. 27517; 
Sanders v. Saxton, 85 N.Y.S. 762, 89 
App.Div. 421 [rev on other grounds 
75 N.E. 529, 182 N.Y. 477, 108 Am.S.R. 
826, 1 L.R.A.N.S. 727]. 

N.S.—Dominisky v. Fitzgerald, 55 
N.S. 1, 62 Dom.L.R. 524. 

[a] Assessing land as nonresident, 
when there was a resident owner or 
occupant, to whom, by statute, it 
should be assessed, is a defect affect- 
ing the jurisdiction on constitutional 
grounds, within a statute, making a 
tax deed after two years conclusive 
of regularity of all proceedings, ex- 
cept as to “any defect in the proceed- 
ings affecting the jurisdiction on con- 
stitutional grounds.” Clark v. Kirk- 
land, 119 N.Y.S. 1117, 64 Misc. 585 [aff 
118 N.Y.S. 315, 133 App.Div. 826, ana 
aff 96, .N.B.-1112,°202 NVY.. 573): 

Assessment in general see supra 
§§ 758-817. 

80. Miller v. Miller, 31 P. 247, 96 
Cal. 376, 31 Am.S.R. 229; Dunkum ve 
Maceck Bldg. Corporation, 237 N.Y.S. 


[§ 1953 


or essential facts or proceedings,’® such as the fact 
of a proper assessment,’® or the giving of due no- 
tice of the time for redemption.*®° 

As to mere irregularities. 
may be made by statute conclusive evidence as to 
the regularity and legality of prior nonessential or 
directory acts or proceedings,®! such as of proper 
notice or advertisement of sale,*? the warrant or 
other process under which the officer acted,** the 


A tax deed, however, 


180, 227 App.Div. 280 [aff 176 N.E. 
392, 256 N.Y. 275]. 

Deed as evidence of redemption or 
notice to redeem see infra § 1963. 

Wotice to redeem in general see 
supra §§ 1718-1752. 

81. U.S.—Lord v. Milwaukee & M. 
R. Co., 15 F.Cas. No. 8,507, 17 Wis. 
588 note. 

Cal.—Crouch v. Shafer, 169 P. 1019, 
177 Cal. 154; Bruschi vy. Cooper, 159 P. 
428, 30 Cal.App. 682; Phillips v. Cox, 
94 P. 377, 7 Cal.App. 308. 

Iowa.—Rima v. Cowan, 31 Iowa 
125; Hurley v. Powell, 31 Iowa 64; Mc- 
Greaey v. Sexton, 29 Iowa 356, 4 Am. 
15a 5 


La.—Breaux v. Negrotto, 9 So. 502, 
43 La.Ann. 426; In re Douglas, 6 So. 
675, 41 La.Ann. 765; In re Lake, 3 So. 
479, 40 La.Ann. 142. 

Mo.—Raley vy. Guinn, 76 Mo. 263. 

Neb.—Larson vy. Dickey, 58 N.W. 

167, 39 Neb. 468, 42 Am.S.R. 595. 
‘ N.Y.—Joslyn v. Rockwell, 28 N.E. 
604, 128 N.Y. 334 (dictum); People v. 
Turner, 22 N.E. 1022, 117 N.Y. 227, 15 
Am.S.R. 498; Ensign v. Barse, 14 N.E. 
400, 15 N.E. 401, 107 N.Y. 329; Nolan 
v. Phillipi, 163 N.Y.S. 730, 99 Mise. 
884  (comptroller’s or  treasurer’s 
deed). 

S.D.—Gibson v. Pekarek, 126 N.W. 
597, 25 S.D. 281, Ann.Cas.1912B 944. 

Va.—Crawford v. Floyd, 72 S.E. 711, 
112 Va. 699. 

Wis.—Hobe v. Rudd, 161 N.W. 551, 
165 Wis. 152 (nonpayment of taxes). 

N.S.—Dominisky vy. Fitzgerald, 55 
N.S. 1, 62 Dom.L.R. 624. ’ 

fa] Deed being regular on its face, 
so that the three years’ limitation 
would apply thereto, the regularity of 
the tax proceedings after the assess- 
ment and up to the sale and the valid- 
ity of the certificate of sale become 
immaterial. Gibson v. Kitterman, 124 
N.W. 740, 24 S.D. 530; Gibson v. 
Smith, 124 N.W. 7338, 24 S.D. 514. 

[bj] Deed to state (1) is within 
such provision as well as a deed to an 
individual. Bernard v. Wali, 194 P. 
1040, 184 Cal. 612; Crouch v. Shafer, 
169 P. 1019, 177 Cal. 154; Krotzer v. 
Douglas, 124 P. 722, 163 Cal. 49. (2) 
Under such a statute, where assessors 
have jurisdiction and authority to 
make an assessment, and the property 
is sold for a tax based on such assess- 
ment, and a conveyance to the state is 
executed by the comptroller after the 
expiration of the two years allowed to 
redeem, which is recorded more than 
two years prior to the enactment of 
the statute, the lands being a part of 
the forest preserve, and the owner has 
failed to avail himself of the remedies 
provided, the title of the state be- 
comes indisputable at the expiration 
of six months after the act takes ef- 
fect notwithstanding defects in the 
assessment proceedings rendering the 
sale invalid. Peo. v. Turner, 40 N.E. 
400, 145 N.Y. 451, 

82. Scofield v. McDowell, 47 Iowa 
129; Madson v. Sexton, 37 Iowa 562; 
Hurley v. Powell, 31 Iowa 64; Allen v. 
Armstrong, 16 Iowa 508. Contra Marx 
v. Hanthorn, 30 F. 579 [aff 13 S.ct 
508, 148 U.S. 172, 87 L.Ed. 410] (con- 
struing Oregon statute). 

Tax deed as presumptive evidence 
of notice of sale see infra § 1962. 

83. Hurley v. Powell, 31 Iowa 64. 

Warrant for sale in general see 
supra §§ 1580-1582. 


For later cases, developments and ehanges in the law see Annotations, same title and section number, 


§§ 1953-1954] 


regularity of the sale,8* and as to the due execution 
of the deed itself ;8° and, where such a statute gives 
the original owner of the property an opportunity 
to be heard, before the conclusiveness becomes ef- 
fective, the statute is not unconstitutional as tak- 
ing property without due process of law.8¢ 
Construction and operation. A statute making 
a tax deed conclusive evidence of the regularity of 
prior proceedings does not of itself take effect as 
a curative act so as to pass title from the true 
owner,*’ but is a rule of evidence to govern future 
controversies,** and raises only a conclusive pre- 
sumption of regularity, as by its very terms it is 
limited to curing irregularities,® and not juris- 
dictional defects.2° Moreover, the recitals of the 
deed will be conclusive only as to facts which the 
law requires to be recited therein, and not of any 
facts beyond the scope of the authority of the of- 
ficer making the recitals.°! It has also been held 
that the word “conveyance,” as’ used in such a 
statute, is confined to a tax deed and does not in- 
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clude a tax lease,®? or a resale of land to the state 
after a default of the successful bidder.?? The fact 
that one provision of the statute makes it incum- 
bent on one claiming adversely to the tax deed to 
disprove certain matters does not contemplate that 
the deed shall be conclusive evidence of matters 
not recited therein, as to which it is made only 
presumptive evidence by another provision.®+ 

Retroactive operation of statute.?® A statute 
making tax deeds conelusive evidence of the regu- 
larity of prior proceedings cannot apply to deeds 
recorded before its passage, unless it gives the own- 
er a reasonable time within which to assert his 
rights.°® 

[§ 1954] (b) Presumptive Evidence. In many, if 
not most, states laws have been enacted making 
tax deeds prima facie evidence of title in the pur- 
chaser or of the regularity and legality of the pre- 
liminary proceedings as well as of the sale.®? These 
statutes have been upheld as being within the power 
of the legislature, and constitutional;°® and, if the 


84. Farmers’ L. & T. Co. v. Wall, 
106 N.W. 160, 129 Iowa 651; Jeffrey v. 
Brokaw, 35 lowa 505; Ware v. Little, 
35 Iowa 234; Rima v. Cowan, 31 Iowa 
125; Marsh v. Ne-ha-sa-ne Park As- 
soc., 49 N.Y.S. 384, 25 App.Div. 34; 
Bennett v. Kovarick, 51 N.Y.S. 752, 
23 Misc. 73 [aff 60 N.Y.S. 1133, 44 App. 
Div. 629]; Oswego County v. Betts, 6 
N.Y.S. 934; Eustis v. Henrietta, 43 S. 
W. 259, 91 Tex. 325. 

Mode and conduct of sale in general 
see supra §§ 1600-1631. 

85. Huey v. Van Wie, 23 Wis. 613. 

Making and issuance of deed in gen- 
eral see supra §§ 1866-1926. 

86. Peo. v. Turner, 40 N.E. 400, 145 
SORES VL And see cases supra notes 

—85. 

[a] Thus, under a statute provid- 
ing that deeds executed by the comp- 
troller after having been recorded for 
two years shall, six months after the 
act takes. effect, be conclusive evi- 
dence that the sale and all proceed- 
ings prior thereto were regular, and 
that all such conveyances and the 
taxes and tax sales on which they are 
based shall be subject to cancellation 
on application to the comptroller, or 
in an action by reason of the legal 
payment of the taxes or by reason of 
the levying thereof by a town or ward 
having no legal right to assess the 
land, it is open to the owner, where 
the state becomes a purchaser at a 
tax sale, to go before the comptroller 
and make proof of the invalidity of 
the sale, and hence the statute is not 
unconstitutional as depriving persons 
of their property without due process 
of law inasmuch as the remedies de- 
scribed give a sufficient opportunity 
to be heard. People v. Turner, 40 N. 
E. 400, 145 N.Y. 451; Ostrander _v. 
Darling, 27 N.H. 353, 127 N.Y. 70; 
People v. Turner, 22 N.E. 1022, 117 N. 
Y.. 227, 15 Am.S.R. .498. 

Duo process of law in general see 
Constitutional Law §§ 956-1099.- 

87. See infra this note. 

[a] In New York, for example (1) 
L. (1885) ¢ 448, providing that convey- 
ances under tax sales, after having 
been recorded for two years, shall six 
months after the act takes effect be 
conclusive evidence that the sales and 
all prior proceedings were regular, 
does not by itself take effect as a cura- 
tive act so as to pass title from the 
true owners to the state. People v. 
Ladew, 143 N.E. 238, 237 N.Y 413. (2) 
But, under the direct provisions of 
L. (1896) p 481 c 908 § 131 (General 
Tax Law), relating to the presump- 
tions in favor of the regularities of 
the proceedings on which a tax deed 
is based after two years from the date 
of such deed,-the title of the grantee 
is absolute. Cone v. Lauer, 115 N.Y.S. 
644, 1116, 131 App.Div. 193 [appeal 


dism 92 N.E. 1081, 198 N.Y. 597]. 

Statute of limitations as curing de- 
fects see infra §§ 2036-2038. 

88. Baer v. McCullough, 68 N.E. 
129, 176 N.Y. 97; People v. Turner, 22 
N.E.° 1022, 117 N.Y. 227, 15 -Am.S.R. 
498; People v. Pulver, 235 N.Y.S. 655, 
226 App.Div. 416. 

89. Ensign v. Barse, 14 N.E. 400, 
15 N.E. 401, 107 N.Y. 329; Crommelin 
v. Finn, 221 N.Y.S. 254, 129 Mise. 252. 

90. Joslyn v. Rockwell, 28 N.E. 
604, 128 N.Y. 334; Ensign v. Barse, 
14 N.E. 400, 15 N.E. 401, 107 N.Y. 329; 
People ex rel. Boenig v. Hegeman, 157 
N.-Y.S. 1054, 172 App.Div. 94 [rev on 
other grounds 115 N.E. 447, 220 N.Y. 
118]; Crommelin v. Finn, 221 N.Y.S. 
254, 129 Mise. 252; Reckitt v. Knight, 
92 N.W. 1077, 16 S.D. 395. 

91. Rimmer vy. Hotchkiss, 123 P. 
256, 162 Cal. 385; Campbell v. Shafer, 
121 P. 787, 162 Cal. 206; Millikan v. 
Patterson, 91 Ind. 515; White v. 
Flynn, 23 Ind. 46. 

[a] Thus a provision making a tax 
deed conclusive evidence of the regu- 
larity of all the proceedings from the 
assessment to the deed has been con- 
strued to mean all the proceedings 
other than those as to which other 
provisions of the statute make the 
deed prima facie evidence. Mec- 
Donough v. Cooper, 177 P. 158, 179 
Cal. 384; Stanton y. Hotchkiss, 108 
P. 864, 157 Cal. 652; Escondido High 
School Dist v. Escondido Seminary, 62 
P. 401, 130 Cal. 128; Jones v. Sturzen- 


berg, 210 P.835,,.59 Cal.App.. 350; 
Bruschi v. Cooper, 159 P. 428, 30 Cal. 
App. 682. 

92. See infra this note. 


[a] In New York for example, the 
conclusive character of the convey- 
ance, as prescribed by L. (1891) ¢ 217, 
amending L. (1885) c 448 § 65, applies 
to conveyances made either by the 
comptroller or a county treasurer, 
which convey to the purchaser a fee 
simple, and does not apply to a tax 
lease made by a county treasurer un- 
der a special statute. In re Ritter 
Place in City of New York, 124 N.Y.S. 
351, 139 App.Div. 473. 

93. McCarthy v. Moore, 214 N.Y.S. 
104, 215 App.Div. 97 [rev 211 N.Y.S. 
731, 125 Misc. 453]. 

[a] “Bvery such conveyance,” as 
used in such a statute, means a con- 
veyance made in consummation of an 
actual sale at public auction. Mc- 
Carthy v. Moore, 214 N.Y.S. 104, 215 
App.Div. 97 [rev 211 N.Y.S. 731, 125 
Misc. 453]. 

Presumptive evidence statute as ap- 
plying see infra § 1954. 

94. Tate v. Biggs, 130 N.W. 1053, 
89 Neb. 195. 

95. Generally see Statutes §§ 690- 
734. 
Statute repealing or changing law 


as to conclusiveness as impairing ob- 
ligation of contracts see Constitution- 
al Law § 619. 

96. People v. Golding, 106 N.Y.S. 
821, 55 Mise. 425. 

[a] Thus (1) L. (1896) p 841 ec 908 
§ 132, making conveyances by the 
comptroller conclusive after two 
years, is repugnant to the constitu- 
tion, as giving no time within which 
an owner’s rights against the state 
may be asserted, except as to the 
specific grounds for which it provides 
for canceling taxes and sales, which 
remedy is not given to the owner, but 
only to the purchaser. People v. 
Golding, 106 N.Y.S. 821, 55 Misc. 425. 
(2) “The provisions of section 132 
of the Tax Law of 1896, in so far as 
they relate to conveyances by the 
comptroller, which, at the time of the 
enactment, had been recorded for two 
years, make all such conveyances con- 
clusively regular, with stated excep- 
tions of a limited nature. These ex- 
ceptions provide for the institution of 
proceedings or the bringing of actions 
to test the validity of conveyances 
upon specified grounds. Again, the in- 
stitution of the proceedings or the ac- 
tions, is limited to the period of one 
year from the passage of the act. 
Generally, then, the section is a re- 
troactive enactment of a curative 
character. Specially, and to the ex- 
tent only of the remedies bestowed, 
it is a statute of limitations. If the 
taxpayer cannot attack the convey- 
ance upon the grounds specified, then 
as to him the statute is effective, if 
at all, purely as a curative enact- 
ment.” McCarthy v. Moore, 214 N.Y.S. 
104, 109, 215 App.Div. 97 [rev 211 N.Y. 
S..731, 125 Mise. 453]. 

97. See statutory provisions. 

98. U.S.—Keely v. Sanders, 99 U.S. 
441, 25 L.Ed. 327; De Treville v. 
Smalls, 98 U.S. 517, 25 Hd. 174; Pil- 
low v. Roberts, 13 How. 472, 14 L.Ed. 
228; Virginia & West Virginia Coal 
Co. v. Charles, 254 EF. 379, 165 C.C.A. 
599 [aff 251 F. 838, error allowed 255 F. 
992, 167 C.C.A. 671, and dism 40 S. 
Ct. 345, 252 U.S. 569, 64 L.Ed. 720]. 

Ala.—Stoudenmire v. Brown, 48 Ala. 
699. 

Ark.—Biscoe v. Coulter, 18 Ark. 423. 

Cal.—Clarke v. Nead, 36 P. 862, 102 
Cal. 516. 

Colo.—Carnahan v. Sieber Cattle 
Co:,.82'P. 592; 34) Colo, 257. 


Conn.—Butts v. Francis, 4 Conn. 
424, 

Del.—Giammateo v. Penna, 147 A. 
250. 

Fla.—Saunders v. Collins, 47 So. 
958, 56 Fla. 5384; Sams v. King, 18 
Fla.- 557. 

Ind.—Bivens v. Henderson, 86 N.E. 
426, 42 Ind.App. 562; Holbrook v. 


Kunz, 83 N.E. 730, 41 Ind.App. 260. 
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legislative intent is plainly expressed, they must be 
so construed as to give them their due and proper 
effect;®® and it has been held that the legislature 
may make the deed prima facie evidence of its re- 
citals, although the facts recited are indispensable 
jurisdictional facts;1 but there is authority to the 
Such a statutory presumption has been 
held to apply to a resale tax deed from the state,® 
and also to a deed to the state* or to a city® or coun- 
ty to the same extent as when executed to indi- 


contrary. 


Towa.—Genther v. Fuller, 36 Iowa 
604; Allen v. Armstrong, 16 Iowa 508. 

Kan.—Ide v. Finneran, 29 Kan. 569. 

Ky.—Wildharber v. Lunkenheimer, 
tS ae le 327, 128 Ky. 344, 32 Ky.L. 

Me.—Freeman v. Thayer, 33 Me. 76. 

Mich.—-Groesbeck v. Seeley, 13 
Mich. 329; Lacey v. Davis, 4 Mich. 
140, 66 Am.D. 524; Sibley v. Smith, 2 
Mich. 486. 

Miss.—Virden v, Bowers, 55 Miss. 
1; Belcher v. Mhoon, 47 Miss. 613; 
Ray v. Murdock, 36 Miss. 692. 

Mo.—Cook v. Hacklemann, 45 Mo. 
317; Abbott v. Lindenbower, 42 Mo. 
162. 

Neb.—Larson v. Dickey, 58 N.W. 
167, 39 Neb. 463, 42 Am.S.R. 595. 

N.Y.—Hand; v. > Ballou,;.112° NY. 
541: White v. Wheeler, 51 Hun 573, 4 
N.Y.S. 405 [aff 25 N.E. 952, 123 N.Y. 
627]. 


N.C.—Moore v. Byrd, 23 S.E. 968, 
118 N.C. 688; Peebles v. Taylor, 24 S. 
EB. 797, 118 N.C. 165. “ 

Ohio.—Stanbery v. Sillon, 13 Ohio 
St. 571; Turney v. Yeoman, 14 Ohio 
207. 

Pa.—Hoffman v. Bell, 61 Pa. 444.. 

S.C.—Heyward v. Christensen, 61 S. 
EB. 399, 80 S.C. 146. 

Va.—Crawford v. Floyd, 72 S.E) 711. 
112 Va. 699; Smith v. Chapman, 10 
Gratt. (51 Va.) 445. 

Wash.—State v. Whittlesey, 50 P. 
149, 17 Wash. 447. 

W.Va.—Dequasie vy. Harris, 16 W. 
Va. 345. 

Wis.—Delaplaine v. Cook, 7 Wis. 44. 

[a] Reason for statutes.—‘Inas- 
much as at such [tax] sales it be- 
eame notorious that the amount paid 
by purchasers was uniformly trifling 
in comparison with the value of the 
property sold, it soon became an es- 
tablished principle and a settled rule 
in all the States, that in a contest 
over such sale the onus was upon the 
purchaser to prove affirmatively and 
rigidly every prerequisite required in 
the tax act, and so rigidly was this 
principle enforced by the courts 
everywhere, and so difficult was it for 
purchasers to comply with this rule, 
that it soon became proverbial, as 
was said in O’Grady v. Barnhisel (23 
Cal. 287), ‘that a tax title was not 
title at all, and a sale for taxes was 
as near a mockery as any proceeding 
having the appearance of legal sanc- 
tion could be.’ The difficulty in all 
such cases was to prove the existence 
of all the prerequisites, great and 
small, required by the acts and de- 
manded by the courts, which in prac- 
tice proved to be almost impossible. 
To relieve tax sales from this mock- 
ery, and to give some efficiency to the 
tax machinery by which the State is 
supplied with the means necessary to 
its existence, acts have been passed 
in many of the States abrogating the 
rigid rule referred to above. and giv- 
ing a prima facie presumption of va- 
lidity to tax deeds, and throwing the 
onus of showing invalidity upon the 
party assailing them.” Shell v. Dun- 
ean, 10 S.E. 330, 31 S.C. 547, 553) 5 
L.R.A. 821. 

99. See cases infra this note; and 
passim §§ 1955-1964. 

[a] Construction of particular lan- 
guag..—(1) A statutory provision 
that a tax sale shall not be impeached 
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except for certain specified causes, 
makes the deed presumptive evidence 
of good title in the grantee. Hardie 
v. Chrisman, 60 Miss. 671. (2)-Buta 
statutory declaration that a tax ‘deed 
shall be “good and effectual both in 
law and equity” gives no special sanc- 
tion to the conveyance beyond that 
derived from the general principles of 
law and does not impart to it any fur- 
ther evidential force. Lyon v. Hunt, 


11 Ala. 295, 46 Am.D. 216; Hadley v. 
Tankersley, 8 Tex. 12. 
[b] “Sufficient” as equivalent to 


“prima facie.’—Where a_ statute 
makes the tax deed “sufficient’’ evi- 
dence of the authority of the collector, 
or of other primary requisites, this 
term is held equivalent to “prima fa- 
cie.’ Parker v. Overman, 18 How. 
(U.S.) 187. 15 L.Ed. 318. 

[c] Conflict between recitals of 
deed and certificate.—-Where the reci- 
tations in a tax certificate are in con- 
flict with the recitations of the tax 
deed based thereon, the recitations of 
the tax deed will prevail. Keller v. 
Hawk, 91 P. 778, 19 Okl. 407. 

[d] Im Michigan it has been held 
that, where land had been sold to the 
state for taxes at least four times 
prior to the passage of Act (1882) No. 
7 p 4, amending the Graduation Tax 
Act of 1881 (Pub. Acts [1881] No. 229 
p 271), such act did not deprive the 
auditor general's deeds to the land, 
dated Oct. 19, 1882, of their effect as 
prima facie evidence. such sales béme 
prima facie valid when made. Hoff- 
man v. H. M. Loud, ete., Lumber Co., 


100 N.W. 1010, 104 N.W. 424, 138 
Mich. 5. 
1. Dennis v. Robertson, 96 S.E. 


802, 123 Va. 456; Wright v. Carson, 
66 S.E. 37, 110 Va. 498. 

2. Harter v. Cone, 115 P. 1070, 59 
Or. 43. 

[a] Thus a statute, making deeds 
prima facie evidence of the regularity 


of the assessment and sale of the 


pronerty and of the antecedent pro- 
ceedings, reaches only those defects 
which do not go to the absence of 
authority to sell, and does not cure 
jurisdictional defects or validate ti- 
tles void for want of power to sell, 
since, while the legislature may cure 
retrospectively irregularities in tax 
proceedings, it cannot validate a void 
proceeding. Harter v. Cone, 115 P. 
1070, 59 Or, 43. 

3. Smith v. Boston, 119 P. 91, 161 
Cal. 341; Wall v. Rabito, 70 So. 531, 
138 La. 609; Wilson v. Kirkpatrick, 
289 P..306, 144 Okl. 44; McGrath v. 
Rorem,, 252 P. 418, 123 Okl. 163. Con- 
tra Allen v. Poole, 54 Miss. 323. 

[a] Recital in the deed of a tax 
collector, given on a resale of lands 
by the state, is prima facie evidence 
of the fact recited. Smith v. Boston, 
LLG S Ob, mol alwada. 

[ob] In Virginia for example (1) 
under Code (1904) §§ 661, 666, recitals 
in a tax deed from the commonvwealth 
to a purchaser from it, made and re- 
corded under § 666, have the force of 
prima facie evidence of the existence 
of jurisdictional steps recited, but not 
of conclusive evidence, the steps be- 
ing those required by § 666 to be tak- 
en subsequent to acquisition of title 
by the commonwealth and preceding 
execution of deed. Dennis y. Robert- 


[§ 1954 


viduals, unless no deed is required in such a case;° 
and also has been held to apply to a tax deed by 
an officer after the expiration of his term for lands 
sold during the term,’ and also to a tax lease.* But 
being in derogation. of the common law, the scope 
of such a statutory provision will not be extended 
by implication or intendment.° 

Retroactive operation.1° 
statutory provision making a tax deed prima facie 
evidence of title or of regularity and legality of prior 


It has been held that a 


son, 96 S.E. 802, 123 Va. 456. (2) Un- 
der Resale Act § 10, providing that 


‘a tax deed from the commonwealth to 


a purchaser from it shall set forth all 
facts on record in the clerk’s office in 
relation to the sale, recitals are pri- 
ma facie evidence of the existence of 
jurisdictional steps recited. Dennis 
v. Robertson, supra. 

Conclusive presumption statute as 
not applying see supra § 1953. 

4 Bernhard v. Wall, 194 P. 1040, 
184 Cal. 612; Griffing v. Taft, 91 So. 
832, 151 La. 442; Allen v. Poole, 54 
Miss. 323. : 
aan See Municipal Corporations § 


6 Borthwick v. Johnson, 137 P. 
784, 68 Or.-563; Dufur v. Healy, 107 
P. 692, 56 Or. 49; Ayers v. Lund, 89 
P. 806, 49 Or. 308, 124 Am.S.R. 1046. 

7. Jones v. Shull, 69 S.E. 498, 153 
N.C, 517. 

8. See infra this note. 

[a] In New York a tax lease was 
protected by the same presumptions 
of regularity under L. (1877) c 268 8 
18; L. (1878) c¢ 226. Cromwell v. 
Nichols, 139 N.Y.S. 1051, 155 App.Div. 


905; Lott v. De Graw, 30 Hun 417. 
9. U.S.—Daniels v. Case, 45 F. 843. 
Ga.—Johnson y. Phillips, 15 S.E. 


368, 89 Ga. 286. 

Ill.—Kepley v. Fouke, 58 N.E. 303, 
187 Ill. 162; Pardridge v. Hyde Park, 
23-N.E. 345, 131 Ill. 537. 

La.—Weber -v. Martinez, 7 lLa.A. 
(Orleans) 38. | 

Minn.—F lint v. Webb, 25 Minn. 93. 

Mo.—Maynor v. Tyler Land & Tim- 
ber Co., 139 S.W. 393, 236 Mo. 722. 

Tex.—Keily v. Medlin, 26 Tex. 48. 

W.Va.—Dequasie v. Harris, 16 W. 
Va. 345. 

[a] Informal tax certificate can- 
not, when offered in evidence, be giv- 
en the same force and effect as pre- 
sumptive evidence as attaches by law 
to a tax deed. Weber v. Martinez, 7 
La.A. (Orleans) 88. 

[b] Municipal tax deed.—A stat- 
ute, declaring that a deed for state 
and county taxes shall be just as valid 
as if made under ordinary process of 
law, has no application to deeds made 
by a municipal officer, founded on 
salcs for municipal taxes. Johnson y. 
Phillips, 15 S.E. 368, 89 Ga. 286. 

[ec] Entry in abstract of title.— 
Under statutory provisions that a 
tax deed shall be prima facie evidence 
that the persons named as defendants, 
in a suit to quiet title, were the abso- 
lute owners of the land conveyed, and 
also prima facie evidence of title and 
that the matters therein stated are 
true, an entry in an abstract of title, 
made evidence by statute because of 
the burning of the county records, re- 
citing a tax deed of a named person’s 
land, raises none of these presump= 
tions where such person had died he- 
fore the sale, and no one else is named 
as owner. Maynor vy. Tyler Land & 
Timber Co., 189 S.W. 398, 236 Mo. 722. 

[d] In Alabama Code (1907) § 
2297, making recitals of a tax deed 
prima facie evidence of proceedings, 
does not apply to deeds by an auditor, 
but only to those by a probate judge. 
ae v. Tollett, 79 So. 309, 202 Ala. 


ES Generally see Statutes §§ 690— 


For later cases, developments and changes in the law see Annotations, same title and section number, 


statute.}2 


executed.14 
Repeal of statute.15 


proceedings will not be given a retroactive opera- 
tion,*+ unless the intention that it should so op- | 
erate clearly appears from the language of the 
But, on the other hand, it has been held 
that such a statutory provision applies to all tax 
deeds, whether made before or after its enactment,1® 
and that, since such a statute provides merely a 
rule of evidence, a statute in force when an action 
is brought involving a tax deed governs, although a 
different rule was prescribed when the deed was 


Although there is authority 
to the contrary,'® it has been held that, since a law 
of this kind provides only a rule of evidence, a re- 
peal thereof is not invalid as impairing the obliga- 
tion of contracts, although the repeal affects deeds 
in existence at the time,'’ especially where the re- 
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all rights previously acquired under the repealed 
statute should not be affected.18 
[§ 1955] (3) Effect of Statutory Provisions!®»9— 


The effect of the statutory provi- 


sions under consideration?® is not to dispense with 
compliance with all the prior acts and proceedings 
prescribed by law,?! but to shift the burden or order 
of proof,?? and to render a tax deed, in the usual 
form and regular on its face, prima facie valid,?* 
and to dispense with the necessity of proving per- 


formance of the various steps in the tax proceed- 


pealing statute has a saving clause to the effect that 


11. Keane v. Cannovan, 21 Cal. 291, 
82. Am.D.. 788; Norris v. Russell, 
5 Cal. 249; Garrett v. Doe, 2 Ill. 335, 


30 Am.D. 653; Blackburn y. Lewis, 
U7 PB. 746, 45 Or. 422; McPhail v. Bur- 
ris, 42 Tex, 142. 

[a] Thus a statute making a tax 
deed prima facie evidence of the 
transfer of title applies only to deeds 
executed on a sale for taxes subse- 
quently levied. Keane v. Cannovan, 
21 Cal. 291, 82 Am.R» 738. 

12. Garrett v. Doe, 2 Ill. 335, 30 
Am.D. 653; Blackburn y. Lewis, 77 P. 
746, 45 Or. 422. 

13. Ky.—wWildharber v. Lunken- 
heimer, 108 S.W. 327, 128 Ky. 344, 32 
Ky £01225 

Me.—Freeman v. Thayer, 33 Me. 76; 
Bussey v. Leavitt, 12 Me. 378. 

Mass.—Welch v. Haley, 112 N.E. 
860, 224 Mass, 261. 

N.C.—State Board of Education v. 
Remick, 76. S.E. 627, 160 N.C. 562. 
But see Eastern Land, ete., Co. v. 
State Bd. of Education, 7 S.E. 573, 101 
N.C. 35 (under prior statute). 

S.C.—Heyward v. Christensen, 61 
S.E. 399, 80 S.C. 146. 

14 Heyward v. Christensen, 
pra. 

15. See generally Statutes §§ 498— 


552. 
Fisher v. Betts, 96 N.W. 132, 12 

N.Dy L375 . TGs 

17. U.S.—Virginia & West Virgin- 
ja, Coal Co. v. Charles, 254 F. 379, 165 
C.c.A. 599 [aff 251 F. 83, error al- 
lowed 255 F. 992, 167 C.C.A. 671, and 
dism. 40. S.Ct. 345, 252 U.S. 569, 64 
L.Ed. *7201- 

Cal.—Emeric v. Alvarado, 27 P. 356, 
90 Cal. 444. 

Ill.—Gage v. Caraher, 17 N.E. 777, 
125 Ill. 447. 

N.M.—Harris v. Friend, 175 P. 722, 
24 N.M. 627. 

N.Y.—Hickox v. Tallman, 38 Barb. 
. 608. 

fa] In Virginia the act of March 
13, 1912, prescribing such presump- 
tive effect to be given to ancient 
deeds, was absolutely repealed by the 
act of March 14, 1914, even as to one 
who purchased a claim under an an- 
cient tax deed while the act of 1912 
was in force, and the benefit of such 
act is not saved by the saving provi- 
sions of Code (1904) § 6, where there 
was no ambiguity or doubt in the re- 
pealing statute. Virginia & West Va. 
Coal Co. v. Charles, 251 F. 83 [aff 254 
F. 379, 165 C.C.A. 599 (error allowed 
255 F. 992, 167 C.C.A. 671, and dism 40 
S.Ct. 345, 252 U.S. 569, 64 L.Ed. 720)]. 

18. Madland v. Benland, 24 Minn. 
372; Harris v. Friend, 175 P. 722, 24 
N.M. 627. 

19. Where deed void on face see 
infra § 1967. 

20. See supra §§ 1953, 1954. 

21. Williams v. Kirtland, 13 Wall. 
(U.S.) 306, 20 L.Ed. 683; Bloomfield 
Democrat v. Board of Com’rs of 
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su- 


Greene County, (Ind.App.) 177 N.E. 
361; Macbeth y. Stunkard, 164 N.E. 
711, 88 Ind.App. 487; Knotts v. Tux- 
bury, 117 N.E. 282, 69 Ind.App. 248; 
Hamilton vy. Steele, (Ky.) 117 S.W. 
378; Yenda v. Wheeler, 9 Tex. 408. 
And see cases infra notes 22—26. 

[a] Thus a statute requiring the 
original owner of land, in order to de- 
feat a tax title, to show that the as- 
sessment, the levy, and sale were de- 
fective, shifted the burden to the 
owner, but did not change the rule 
that, before one can obtain a complete 
tax title, each legal step required by 
law to subject land to sale must be 
complied with. Hamilton y. Steele, 
(Ky.) 117 S.W. 878. 

22. See infra § 1956. 

23. U.S.—Warren v. Oregon & W. 
Re.Co., L761. 336.190 'C.C As 47 3< 
_Ark.—Goodrich v. Darr, 256 S.W. 
868, 161 Ark. 514. ‘ 

Colo.—Gibson v. Foster, 135 P. 121, 
24 Colo.App. 434. 

. La.—Griffing v. Taft, 91 So. 832, 151 
La. 442; Hirst v. Xeter Realty, 70 So. 
339, 138 La. 398. 

Mass.—Landers v. City of Boston, 
165 N.E. 676, 267 Mass. 17. 

Mich.—Stockle v. Silsbee, 2 N.W. 
900, 41 Mich. 615. 

Mo.—Williams vy. Sands, 158 S.W. 
47, 251 Mo. 147. 

N.D.—Twedt v. Hanson, 226 N.W. 
615, 58 N.D. 571. 

And see cases infra notes 24-26. 

[a] Recorded deed (1) is prima 
facie valid until its invalidity is es- 
tablished. Landers v. City of Boston, 
165 N.E. 676, 267 Mass. 17. (2) -It will 
be presumed that such deed was duly 
executed and acknowledged. Seibert 
v. Budde, (Mo.) 226 S.W. 8. 

[b] Where deed discloses no de- 
fects on its face and no evidence is 
offered as to any defects without the 
deed, the court does not err in admit- 
ting it as valid. Gibson v. Foster, 135 
P. 121, 24 Colo.App. 434. 

[e] Description.—It must be pre- 
sumed that the description in a tax 
deed followed that on the delinquent 
list and assessment roll. Goodrich v. 
Darr, 256 S.W. 868, 161 Ark. 514. 

24. See infra § 1961. 

25. U.S.—Lamb v. Gillett, 14 F. 
Cas.No. 8,016, 6 McLean 365; McQuain 
v. Meline, 16 F.Cas.No. 8,923. 

Ala.—Doe v. Moog, 43 So. 710, 150 
Ala. 460. 

Ark.—Jacks v. Kelley Trust Co., 
120 S.W. 142, 90 Ark. 548; Morris v. 
Breedlove, 116 S.W. 228, 89 Ark. 296; 
Doniphan Lumber Co. v. Reid, 100 S. 
W. 69, 82 Ark. 31; Cracraft v. Meyer, 
88 S.W. 1027, 76 Ark. 450; Thornton 
v. St. Louis Refrigerator, etc., Co., 65 
S.W. 113, 69 Ark. 424; Alexander v. 
Bridgford, 27 S.W. 69, 59 Ark. 195; 
Scott v. Mills, 4 S.W. 908, 49 Ark. 266. 

Cal.—Best v. Wohlford, 94 P. 938, 
153 Cal. 17; Carter v. Chevalier, 280 
P. 706, 100 Cal.App. 567; Stuart v. 


ings, one by one, and to permit the introduction 
of the tax deed as prima facie evidence of the reg- 
ularity and legality of the sale,?* and of the prior 
proceedings and of title in the grantee. without: pre- 
liminary proof of the regularity and legality of 
such proceedings,”° even though the party setting 


Smith, 262 P. 348, 87 Cal.App. 552; 
Davis v. Pacific Imp. Co., 94 P. 595, 7 
Cal.App. 452; Commercial Nat. Bank 
v. Schlitz, 91 P. 750, 6 Cal.App. 174. 
Colo.—Lambert v. Scott, 127 P. 142, 
53 Colo. 357; Mitchell v. Trowbridge, 
105 P. 878, 47 Colo. 6. 
Del.—Giammatteo v. Penna, 147 A. 


250. 
Fla.—Saunders v. Collins, 47 So. 
958, 56 Fla. 534; Stieff v. Hartwell, 


17 So. 899, 35 Fla. 606. 
Ill.—Graves v. Bruen, 11 Ill. 431; 
Messenger v. Germain, 6 Ill. 631; 
Vance v. Schuyler, 6 Ill. 160. 
Ind.—Bivens v. Henderson, 86 .N.E. 
426, 42 Ind.App. 562; Holbrook v. 
Kunz, 83 N.E. 730, 41 Ind.App. 260. 
Iowa.—McCash v. Penrod, 109 N. 
W. 180, 131 Iowa. 631; Allen vy. Arm- 
strong, 16 Iowa 508. 
eer ee v. Cockrill, 6 Kan. 
Ky.—Kentucky Lands Inv. Co. v. 
Wilhoit, 148 S.W. 45, 146 Ky. 618; 
Kentucky Lands Iny. Co. v. Simmons, 
143 S.W. 48, 146 Ky. 588; Moseley v. 
Hamilton, 124 S.W. 894, 136 Ky. 680; 
T. J. Moss Tie Co. v. Myers, 116 S.W. 
255; Wildharber v. Lunkenheimer, 
108 S.W. 327, 128 Ky. 344, 32 Ky.L, 
1221; Alexander v. Aud, 88 S.W. 1103, 
121 Ky. 105, 28 Ky.L:: 69. 
La.—O’Hern vy. Hibernia Ins. Co., 
30 La.Ann. 959. 
Md.—MecMahon v. Crean, 71 A. 995, 
109 Md. 652. 
Mich.—Wright v. Dunham, 13 Mich. 
414; Sibley v. Smith, 2 Mich. 486. 
Minn.—Madland v. Benland, 24 


Minn. 372; Broughton v. Sherman, 21 
Minn. 431; Baker v. Kelley, 11 Minn. 
480. 


Mo.—Seibert v. Budde, 226 S.W. 8. 

N.J.—Doremus v. Cameron, 22 A. 
802, 49 N.J.Eq. 1. 

N.Y.—Baer v. McCullough, 68 N.B. 
129, 176 N.Y. 97; Finlay v. Cook, 54 
Barb. 9. : 

N.C.—Matthews v. Fry, 54 S.E. 379, 
141 N.C. 582. 

Ohio.—Stanbery v. Sillon, 13 Ohio 
St. 571; Turney v. Yeoman, 14 Ohio 
207; Consumers’ Brewing Co. v. Hard- 
way, 2 OhioApp. 171, 17 OhioCir.Ct. 
N.S. 475. 

Pa.—Hubley v. Keyser, 2 Penr.&W. 
496. 

S.C.—Heyward v. Christensen, 61 
S.E. 399, 80 S.C. 146. 

S.D.—St. Paul, etc., R. Co. v. How- 
ard, 119 N.W. 1032, 23 S.D. 34. 

Tex.i— Wright v. Giles, 129 S.W. 
1163, 60 Tex.Civ.App. 550. 

Va—Smith v. Chapman, 10 Gratt. 
(51 Va.) 445. 

Wash.—Herrick v. Niesz, 47 P. 414, 
16 Wash. 74; Ward v. Huggins, 32 P. 
740, 1015, 36 P. 285, 7 Wash. 617. 

W.Va.—Hogan v. Piggott, 56 S.E. 
189, 60 W.Va. 541. 

Wis.—Preston v. Thayer, 106 N.W. 
672, 127 Wis. 128; Whitney v. Mar- 
shall, 17 Wis. 174. 
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up such title alleges such steps in his pleading.?*® If 
the statute enumerates the particular acts or pro- 
ceedings as to which the tax deed shall be presump- 
tive evidence, it is prima facie evidence only of such 
acts or proceedings,?7 and all other essential steps 
or proceedings must of course be proved by evi- 
dence aliunde,?* as at common law.?® 
as is more usually the case, the statute makes the 
tax deed evidence of the facts recited or required 
to be recited in it, these need not be separately 
proved, in the first instance, but the deed, provided 
it is substantially in the form required by law and 


[a] Tllustrations.—(1) Under a 
statute making a deed, two years aft- 
er it has been recorded, conclusive 
evidence that the tax sale and pro- 
ceedings. prior thereto were regular, 
a tax deed executed by a county 
treasurer in his official capacity is 
competent to prove title without proof 
of the regularity of the proceedings 
on which it was based, where it has 
been on record in the proper office for 
more than two years. Baer v. McCul- 
lough, 68 N.E. 129, 176 N.Y. 97. (2) 
To establish a deed given forty-five 
years before as evidence, it is unnec- 
essary to show compliance with the 
prerequisites to a sale since, under 
the statute, the deed is prima facie 
evidence of such compliance. Wright 
v. Giles, 129 S.W. 11638, 60 Tex.Civ. 
App. 550. f 

{b] Duly recorded deed (1) by a 
tax collector appearing complete and 
valid in form is prima facie a good 
record title. Meredith v. Tubre, 120 
So. 902, 10 La.App. 369. (2) Where 
complaint alleges that tax deeds were 
issued and recorded, it will be as- 
sumed, in the absence of averment to 
the contrary, that such tax deeds 
were in the form required by law, 
thus entitling them to a presumption 
in favor of the regularity of all prior 
proceedings and to the protection of 
the statute of limitations when the 
lands are vacant and unoccupied. 
Strange v. Oconto Land Co., 117 N.W. 
1023, 1386 Wis. 516. 

{[c] Remote grantee.—Where land 
was sold to the state and no redemp- 
tion is had within the time prescribed, 
and the commissioner executes a deed 
to the purchaser from the state, a re- 
mote grantee of the tax title acquires 
a valid title. Chicago Land & Timber 
Co. y. Dorris, 213 S.W. 759, 1389 Ark. 


Si 

[d] Admission as color of titie 
does not do away with its legitimate 
effect as evidence of title. Billings v. 
Hendry, 63 So. 701, 66 Fla. 168. 

26. See infra § 2054. 

27. Empire Ranch & Cattle Co. v. 
Howell, 152 P. 1175, 60 Colo. 188 [rev 
125 P. 592, 22 Colo.App. 389]; Imperial 
Securities Co. v. Morris, 141 P. 1160, 
57 Colo, 194; Mitchell v. Trowbridge, 
105 P. 878, 47 Colo. 6; Waddingham 
v. Dickson, 29 P. 177, 17 Colo. 223; 
Parker v. Smith, 4 Blackf. (Ind.) 70; 
Cucullu v. Brakenridge Lumber Co., 
22 So. 409, 49 La.Ann. 1445; Swift v. 
Buford, 217 S.W. 980, 280 Mo. 432. 

28. See infra § 1957. 

29. See supra § 1948. 

30. See infra § 1967. 

31. Ala.—Riddle y. Messer, 4 So. 
185, 84 Ala. 236. 

Ark.—Bonnell v. Roane, 20 Ark. 114. 

Colo.—Shaw v. Pioneer State Bank, 
256 P. 636, 81 Colo. 528.- 
eh ea ote ah at v. Penna, 147 A. 

Idaho.—Armstrong v. Jarron, 125 
P. 170, 21 Idaho 747. 

Ill.— Ransom y. Henderson, 4 N.E. 
141, 114 Ill. 528. 
er supe rcaa v. Waring, 18 B.Mon. 

La.—Stockbridge v. Martin, 110 So. 
828, 162 La. 601; Welsch v. Augusti, 
28 So. 363, 52 La.Ann. 1949. 

Mass.—Welch v. Haley, 112 N.E. 
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But, where, 


860, 224 Mass. 261. a 

Mich.—Hoffman v. Silverthorn, 100 
N.W. 1838, 187 Mich. 60. 

Miss.—Chamberlain vy. Lawrence 
County, 15 So. 40, 71 Miss. 949. 

Mo.—Swift v. Buford, 217 S.W. 980, 
280 Mo. 432; Wall v. Holladay-Klotz 
rae etc., Co., 75 S.W. 385, 175 Mo. 

N.Y.—Brown v. Goodwin, 56 How. 
IPrersO0d. 

N.C.—State Board of Education v. 
Remick, 76 S.E. 627, 160 N.C. 562. See 
Richmond Cedar Works v. Shepard, 
105 S.E. 886, 181 N.C. 13. 

N.D.—Fisher v. Betts, 96 N.W. 132, 
12°N.D. 197. 

Okl.—Carl v. Stith, 4 P.(2d) 738, 
153 Okl. 16; Miller v. Noble, 157 P. 
740, 59 Okl. 29. 

Pa.—Coxe v. Deringer, 82 Pa. 236. 

S.D.—Peters v. Lohr, 124 N.W. 853, 
24 S'D.>°605 3) St.Paul, ete, (Re Co.'v. 
Howard, 119 N.W. 1032, 23 S.D. 34. 

Vt.—Parker v. Bixby, 2 Tyler 466. 

Va.—Dickinson v. Bowles, 81 S.E. 
75, 116 Va. 83; Wright v. Carson, 66 
S.E. 37, 110 Va. 498. 

[a] Such recitals are competent 
evidence in a suit where the tax deed 
comes in question. Giammatteo vy. 
Penna, (Del.) 147 A. 250. 

[b] Recitals in deed are to he ac- 
cepted as true, in the absence of evi- 
dence to the contrary. 
neer State Bank, 256 P. 636, 81 Colo. 
528; Dickinson vy. Bowles, 81 S.E. 75, 
116 Va. 83. 

[ec] Facts required to be stated.— 
A provision that the deed “shall be 
prima facie evidence of all facts es- 
sential to its validity” is restricted to 
the statements of essential facts re- 
quired by statute to be stated in the 
deed. Welch vy. Haley, 112 N.E. 860, 
224 Mass. 261. 

32. Campbell v. Shafer, 121 P. 737, 
162 Cal. 206; Morton v. Waring, 18 B. 
Mon. (Ky.) 72; Swift v. Buford, 217 
S.W. 980, 280 Mo. 432; Brown v. Good- 
win, 56 How.Pr. (N.Y.) 301. But see 
Gibson v. Smith, 124 N.W. 7338, 739, 24 
S.D. 514 (“the matters necessary 
. . . to be recited in a tax deed are 
those prescribed by statute . . . and 
none other; for, as to all proceedings 
not presumptively established by 
these recitals (with some exceptions 
- » ». ) the deed is made conclusive 
evidence of regularity’’). 

Burden of proof as to facts not re- 
cited see infra § 1959. 

33. Howard vy. Tollett, 79 So. 309, 
202 Ala. 11. 

34. U.S.—Warren v. Oregon & W. 
R. Co., 176 F. 336, 99 C.C_A. 478; Mar- 
tin v. Barbour, 34 F. 701 [aff 11 S.Ct. 
944, 140 U.S. 634, 35 L.Ed. 546]; Hunt- 
ington v. Central Pac. R. Co., 12 F, 
Cas.No. 6,911, 2 Sawy. 503. 

Ark.—Senter v. Greer, 142 S.w. 
178, 101 Ark. 301; Alexander v. Capps, 
140 S.W. 722, 100 Ark. 488; Arnold v. 
Chas. T. Abeles & Co., 135 S.W. 833, 
98 Ark. 367; Maney v. Burke, 122 S. 
W. 111, 92 Ark. 84; Jacks v. Kelley 
Trust Co., 120 S.W. 142, 90 Ark. 548; 
Morris v. Breedlove, 116 S.W. 223, 89 
Ark. 296; Thornton yv. St. Louis Re- 
frigerator, etc., Co., 65 S.W. 113, 69 
Ark. 424; Boehm y. Porter, 17 S.W..1, 
54 Ark. 665; Hunt v. McFadgen, 20 
Ark. 277; Bonnell v. Roane, 20 Ark, 


Shaw v. Pio-- 
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apparently legal and regular,?® will prima facie 
establish their existence and regularity,** except as 
to facts not required by statute and whose recital 
is not essential,?? and except, as has been held, as 
to mere general recitals by way of conclusion.** So, 
also, where the tax deed is made presumptive evi- 
dence of title in the grantee, it is evidence of the 
existence and legality of all the antecedent steps 
required by law and of the authority of the sev- 
eral officers who acted in the matter, and prima 
facie vests sufficient title in the grantee to enable 
him to retain or reéover possession of the land,** 


114; Biscoe v. Coulter, 18 Ark. 423. 

Cal.—Scott v. Beck, 266 P. 951, 204 
Cal. 78; Rollins v. Wright, 29 P. 58, 93 
Cal. 395. 

Colo.—Goldsbury v. MacConnell, 
215 P. 872, 73 Colo. 351;* Sweeney v. 
Amphlett, 176 P. 748, 67 Colo. 366; 
U. S. Security, etc., Co. v. Wolfe, 60 P. 
637, 27 Colo. 218. 
aeaetne oae v. Nash, 38 App.D.C. 
Fla.—Clark v. Cochran, 85 So. 250, 
79 Fla. 788; Cowan v. Skinner, 42 So. 
730, 52 Fla. 486, 11 Ann.Cas. 452. 

Ga.—Livingston v. Hudson, 12 S.E. 
17, 85 Ga. 835. 

lil.—Manly v.. Gibson, 14 Tll. 136; 
Ballance v. Curtenius, 12 Ill. 416; 
Spellman v. Curtenius, 12 Ill. 409; 
Graves v. Bruen, 11 Ill. 431; Lusk v. 
Harber, 8 Ill. 158. 

Ind.—May v. Dobbins, 77 N.E. 353, 
166 Ind. 331; Wilson v. Carrico, 58 N. 
E. 847, 155 Ind. 570; Wines v. Woods, 
10 N.B. 399, 109 Ind. 291; Burkhart v. 
Millikan, 130 N.E. 837, 76 Ind.App. 
480; Knotts v. Tuxbury, 117 N.E. 282, 
69 Ind.App. 248. 

Iowa.—Shaffer v. Marshall, 218 N. 
W. 292, 206 Iowa 336; McCash vy. Pen- 
rod, 109 N.W. 180, 131 Iowa 631; Chi- 
cago, etc., R. Co. v. Hemenway, 91 
N.W. 910, 117 Iowa 598; Reed v. 
Thompson, 9 N.W. 331, 56 Iowa 455; 
Wilson v. Crafts, 9 N.W. 333, 56 Iowa 
450; Fuller v. Armstrong, 6 N.W. 61, 
53 Iowa 683; Shawler v. Johnson, 3 N. 
W. 604, 52 Iowa 478; Gould v. Thomp- 
son, 45 Iowa 450; Phelps v. Meade, 41 
Iowa 470; Jeffrey v. Brokaw, 35 Iowa 
505; Ware v. Little, 35 Iowa 234; 
Stewart v. Corbin, 25 Iowa 144. 

Kan.—Morris v. Morris, 101 P. 1020, 
80 Kan. 134; Robert v. Gibson, 99 P. 
595, 79 Kan. 344; Gibson v. Larabee, 
94 P. 216, 77 Kan. 243; Smith wy. 
Hobbs, 31 P. 687, 49 Kan. 800; Gar- 
denhire v. Mitchell, 21 Kan. 83; Hob- 
son v. Dutton, 9 Kan. 477; Bowman 
v. Cockrill, 6 Kan. 311. i 

Ky.—Paul v. Goins, 249 S.W. 1007, 
198 Ky. 679; McGrath v. Smith, 194 
S.W. 806, 175 Ky. 572; White v. Mc- 
Intosh, 139 S.W. 1057, 145 Ky. 59; 
Bodley v. Hord, 2 A. K. Marsh. 244. 

La.—Norgress v. E. B. & S. P. 
Schwing, 55 So. 667, 128 La. 1040; 
Iberia Cypress Co. v. Thorgeson, 40 
So. 682, 116 La. 218; Muller v. Maze- © 
rat, 33 So. 104, 109 La. 116; Prescott 
v. Payne, 11 So. 140, 44 La.Ann. 650; 
ae v. Contonio, 3 La.A. (Orleans) 

Md.—Young v. Ward, 41 A. 925, 88 
Ma. 413. J 

Mich.—Darrow v. Minneapolis, St. 
P. & S. S. M. Ry. Co., 148 N.W. 705, 
158 N.W. 1029, 188 Mich. 664. ; 

Minn.—Peterson v. St. Paul Real 

Estate & Investment Co.; 132 New. 
2738, 115 Minn. 333. 
. Miss.—Pearce v. Tharpe, 79 So. 69, 
118 Miss. 107; Lochte v. Austin, 13 
So. 838, 69 Miss. 271; Chrisman vy. 
Currie, 60 Miss. 858. 

Mo.—Laclede Land & Improvement 
Co. v. Creason, 175 S.W. 55, 264 Mo. 
aoe Abbott v. Lindenbower, 46 Mo. 


N.Y.—Stewart v. Crysler, 3 N.E. 
471, 100 N.Y. 378; Wood v. Knapp, 2 
N.E. 632, 100 N.Y. 109; Colman v. 
Shattuck, 62 N.Y. 348 [aff 2 Hun 497, 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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unless: rebutted by other evidence;?* and, until so 
rebutted, the tax deed must be given full force and 
effect.2* In either case the deed will also be sup- 
ported by all reasonable presumptions.37 
other hand, it will estop the party putting it in evi- 
dence from contradicting its recitals,** although he 
may, if he chooses, waive the benefit of the statu- 
tory presumption and prove the proceedings in de- 


tail.39 


' Available personal property. Under such a stat- 
utory presumption, the holder of a tax deed is not 
required to support it with: proof that the delin- 
quent taxpayer had no personal property at the 
time of sale from which the tax might have been 


5 Thomps.&C. 34]; Thompson yv. Bur- 
hans, 61 N.Y. 52 [rev 61 Barb. 260]; 
Brie County Sav. Bank vy. Schuster, 
94 N.Y.S. 737, 107 App.Div. 46 [aff 
79 N.B. 843, 187 N.¥. 111]; Brown v. 
Allen, 10 N.Y.S. 714, 57 Hun 219; Cur- 
tiss v. Follett, 15 Barb. 337; Barnes 


‘v. Kandt, 134 N.Y.S. 339. 


N.D.—Lee v. Crawford, 88 N.W. 97, 
10 N.D. 482. 

Ohio.—Consumers Brewing Co. v. 
Hardway, 2 OhioApp. 171, 17 OhioCir. 
Ct.N.S. 475. 

Okl.—O’Keefe v. Dillenbeck, 83 P. 
540, 15 Okl. 437. 

OA Say v. Jeddo Coal Co., 84 Pa. 


S.C.—Heyward v. Christensen, 61 S. 
E. 399, 80 S.C. 146. 
$.D.—St. Paul, M. & M. Ry. Co. v. 
Howard, 119 N.W. 1032, 23 S.D. 34. 

Wash.—Bracka v. Fish, 63 P. 561, 
23 Wash. 646. 

W.Va.—Smith v. Casto, 148 S.E. 566, 
107 W.Va. 1; Hogan v. Piggott, 56 
S-E.. 189, 60. W.Va. 541. 

Wis.—Strange v. Oconto Land Co. 
117 N.W. 1023, 136 Wis. 516; Emer- 
son v. McDonnell, 107 N.W. 1037, 129 
Wis. 67; Hart v. Smith, 44 Wis. 213; 
Nelson v. Rountree, 23 Wis. 367; 
Stewart v. McSweeney, 14 Wis. 468; 
Delaplaine v. Cook, 7 Wis. 44. 

[a] MDlustrations.—(1) Recitals in 
a deed that land was sold by the sher- 
iff of the county for taxes, and was 
purchased by the sheriff for the coun- 
ty, there being no bidder offering as 
much as the taxes, that it was sold 
subsequently by the revenue agent for 
the state at large after due advertise- 
ment for taxes, interest, and penal- 
ties, and that defendant became pur- 
chaser at the sum due, all of which 
was duly reported at the proper office 
by the revenue agent, and the deed 
was made in accordance therewith, 
created a prima facie presumption 
that all prior legal requirements to 
pass the title by the sale were com- 
plied with. Turner v. Shepherd, 255 
S.W. 1037, 201 Ky. 117. (2) A deed 
from the land commissioner convey- 
ing lots previously deeded to the state 
by the auditor general, which deed is 
in the usual form and shows by its 
recitals a compliance with the law, 
establishes a prima facie case of title 
in the grantee of the state. Darrow 
v. Minneapolis, St. P. & S. S. M. Ry. 
Co., 148 N.W. 705, 158 N.W. 1029, 188 
Mich. 664. 

[b] Subject to taxation; nonpay- 
ment of taxes.—(1) A deed received 
in evidence without objection is prima 
facie evidence that the property was 
subject to the taxes assessed against 
it. St. Paul, M. & M. Ry. Co. v. How- 
ard, 119 N.W. 1032, 23 S.D. 34. (2) It 
cannot be claimed that there is no 
evidence that the land was subject to 
taxation so as to authorize its sale 
for nonpayment of taxes, where the 
statute makes deeds prima facie evi- 
dence that the taxes were not paid 
at the time of the sale, and that the 
Jand was subject to taxation for the 
years stated in the deed. Bingham 
v. Kollman, 165 S.W. 1097, 256 Mo. 
573. 

[ec] Deed is prima facie evidence 
of ownership without proof of the as- 
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collected.*°® 


On the 


Assignment of certificate. 
thorizes land sold for taxes to be conveyed either to 
the purchaser or his assignee, a tax deed to an as- 
signee, reciting the assignment, is prima facie evi- 
dence of the regularity and validity of the assign- 
ment of the certificate of purchase;*! but, where 
the statute makes no provision for such a ease, the 


[61 C.J.] 1879 


Where the statute au- 


presumptions of regularity do not attach in favor 


assignment.43 


Sessment and the steps taken. T. J. 
ae Tie Co. v. Myers, (Ky.) 116 S.W. 

[ad] Superior record title in anoth- 
er.—A statute making a tax deed pri- 
ma facie evidence that the person 
named as defendant was the absolute 
owner at the time of the sale does not 
presume a title so conclusive that a 
Superior record title will not over- 
come it, and where plaintiff's record 
title to land was superior to defend- 
ant’s, in that defendant's grantor, 
against whom the tax action was 
brought, was not shown to have had 
any interest in ‘the land, the prima 
facie title implied by the statute 
would not prevail against plaintiff’s 
record title. Einstein v. Holladay- 
Klotz Land, etc., Co., 111 S.W. 859, 132 
Mo.App. 82. 

35. See infra §§ 1969-1972. 

36. Louisiana Land Co. v. Blake- 
wood, 59 So. 984, 131 La. 539; Hen- 
derson v. Ellerman, 16 So. 821, 47 La. 
Ann. 306, 

[a] Thus a tax title, made prima 
facie valid by statute and by the con- 
stitution, must be given effect until 
some person who has standing for 
contesting it, either because of legal 
title acquired from the former owner 
or by prescription, or because of his 
rights resulting from mere ‘posses- 
sion, attacks it. Louisiana Land Co. 
v. Blakewood, 59 So. 984, 131 La. 539. 

37. Ark.—Sawyer v. Wilson, 99 S. 
W. 389, 81 Ark. 319. 

Cal.—Usher v. Henkel, 271 P. 494, 
205 Cal. 413. 

Fp ane caepmgied v. Callanan, 32 Iowa 

Kan.—Morris v. Morris, 101 P. 1020, 
80 Kan. 134, 

Ky.—Hickman vy. Skinner, 3 T.B. 
Mon. 210; Hughes v. Owens, 92 S.W. 
595, 29 Ky.L. 140. 

La.—Stroebel v. Seeger, 21 So. 126, 
49 La.Ann. 386; O’Hern v. Hibernia 
Ins. Co., 30 La.Ann. 959. 

Miss.—Virden v. Bowers, 55 Miss. 1. 

N.Y.—Wood v. Knapp, 2 N.E. 632, 
100 N.Y. 109. 

S.D.—Gibson v. 
7338, 24:8.D. 514. 

[a] Particular acts presumed.— 
(1) That the collector attached his 
oath to the list of delinquent lands 
as required by law. Sawyer v. Wil- 
son, 99 S.W. 38% 81 Ark. 319. (2) 
That the payment of Subsequent tax- 
es by the holder of the certificate was 
made at a date consistent with the re- 
citals of the deed that would support 
its validity, and, if necessary for that 
purpose, also that the publications of 
the notice of sale and redemption no- 
tice were made for less than statutory 
maximum rates. Glenn v. Stewart, 97 
P. 863, 78 Kan. 605, 608. (3) In the 
absence of recitals in the deed to the 
contrary, that the amount stated 
therein as the amount. due was cor- 
rect. Hahn v. Hill Inv. Co., 100 P. 
484, 79 Kan. 693. 

38. Brady v. Dowden, 59 Cal. 51; 
Grimm v. O’Connell, 54 Cal. 522; 
Hanenkratt v. Hamil, 61 P. 1050, 10 
Ok1. 219. 

39. Curtiss v. Follett, 15 Barb. (N. 


Vy is 
, Stewart v. Corbin, 25 Iowa 144. 


Smith, 124 N.W. 
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of a deed to an assignee of the certificate of sale,*” 
and the burden is on claimant under a tax deed, 
who was not the purchaser at the sale, to prove the 
It has been held that, where the tax 
certificates are purchased by a party in possession, 


[a] In Indiana (1) this is the rule 
under Rev. St. (1881) § 6480, and 
Burns Rey. St. (1894) § 8624. Rich- 
ard v. Carrie, 43 N.E. 949, 145 Ind. 
49. (2) But, under earlier statutes 
which contained no such provision as 
to the deed’s being prima facie evi- 
dence of the regularity of the sale and 
prior proceedings, proof that the de- 
linquent had no available personal 
property was required to be made. 
Pitcher v. Dove, 99 Ind. 175; Earle v. 
Simons, 94 Ind. 573; Ellis v. Kenyon, 
25 Ind. 134, 

41. Doe v. Bean, 6 Ill. 302; Ameri- 
can Exch. Nat. Bank v. Crooks, 66 N. 
W. 168, 97 Iowa 244; Gardenhire v. 
Mitchell, 21 Kan. 83. 

[a] Recital of facts.—A deed on 
assignment of a tax-sale certificate by 
the county clerk on order of the coun- 
ty commissioners for a sum less than 
the legal taxes, interest, and penal-. 
ties, in which ‘there are recitals of 
facts justifying such assignment, in- 
stead of the assignments required by 
statute, in case of full payment is 
prima facie evidence. Ludwick v. 
Dean, 105 P. 525, 81 Kan. ‘292. 

[b] In California a deed to an as- 
signee of purchaser at the tax sale 
is admissible in an action to quiet ti- 
tle without preliminary proof of as- 
signment, in view of Pol. Code §§ 
3785b, 3786, 3787, making the deed it- 
self conclusive evidence of the collec- 
tor’s proceeding in determining that 
there had been an assignment. Bell 
Peete oe 240 P. 50, 74 Cal.App. 

[ec] In New York, where wild for- 
est lands were sold to B for taxes in 
1859, and in 1867 were conveyed by 
comptroller to F, who thereafter con- 
veyed to plaintiff’s predecessor, and a 
deed from comptroller was not record- 
ed, but subsequent conveyances were 
recorded, there is a conclusive pre- 
sumption that the tax sale and all 
proceedings prior thereto were valid, 
under Tax L. § 132, and L. (1855) e 
427 §§ 63, 64, and the comptroller’s 
conveyance could not be attacked be- 
cause no evidence of assignment of 
certificate of purchase to F was on 
file. Raquette Falls Land Co. v. State, 
209 N.Y.S. 292, 124 Misc. 805 [aff 209 
N.Y.S. 907]. 

42. Smith v. Philips, 41 So. 527, 
51 Fla. 327; Noble v. Watrous, 165 P. 
349, 163 P. 310, 84 Or. 418; Rafferty 
v. Davis, 102 P. 305, 54 Or. 77. 

43. Smith v. Philips, 41 So. 527, 
51 Fla. 327. 

[a] Assignment of certificate by 
state.—Where a deed shows that the 
state purchased at a tax sale, and 
sold for the amount paid for the tax 
certificate, and further shows that the 
certificate was produced and surren- 
dered to the clerk of the circuit court 
who executed the deed, it is unneces- 
sary to prove that such certificate 
was assigned by the state, for it suf- 
ficiently appears that the grantees 
were holders of the certificate, paid 
for and surrendered the same to the 
state, and were entitled to and receiv- 
ed the deed for the land embraced in 
the certificate. Saunders v. Collins, 
47 So. 958, 56 Fla. 534. 
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who was bound to pay the taxes, the burden is on 
the person who asserts titie under a tax deed is- 
sued on such certificates to show that the owner 
of the tax title is a bona fide purchaser for value.** 
Under some statutes the 
statutory presumption of the regularity of the prior 
proceedings applies only where the tax deed is made 
a part of the record,#* and where it has been of 
record for the period within which an action or 
proceeding against the tax purchaser may be com- 
In the absence of such deed from the 
record, the burden is on the purchaser or his gran- 
tee to show the substantial regularity of the sale 


Record, necessity of.*5 


menced.** 


and proceedings thereunder.*® 
[§ 1956] (b) Burden of Proof 


44. Bassett v. Welch, 22 Wis. 175. 

45. Registration in general see su- 
pra §§ 1929-1931. 

46. Griffin v. Sparks, 70 S.W. 30, 
24 Ky.L. 849. ? 

47. See infra this note. : 

[a] In Kansas (1) a deed which 
has been of record for more than five 
years before the action was commenc- 
ed should be read in the light of ev- 
ery reasonable presumption in its fa- 
vor. Porter v. Beaty, 139 P. 424, 91 
Kan. 871; Gibson v. Rea, 132 P. 1006, 
89 Kan. 714; Taylor v. Danley, 112 P. 
595, 83 Kan. 646, 21 Ann.Cas. 1241; 
King v. Nilson, 108 P. 95, 82 Kan. 354; 
Schroeder v. Griggs, 102 P. 469, 80 
Kan, 357; Hahn v. Hill Inv. Co., 100 
P. 484, 79 Kan. 693; Robert v. Gibson, 
99 P. 595, 79 Kan. 344; Gibson v. Lar- 
abee, 94 P. 216, Kan. 243; 
.Penrose v. Cooper, . 489, 84 
P, 125,-T1 Kan. °725. . (2) It: ‘will: be 
presumed as to such a deed that 
several parcels of land described 
therein, appearing to be contiguous, 
comprise one entire tract for pur- 
poses of taxation, although the bound- 
aries of the land are irregular or un- 
usual. Williams v. Hall, 123 P. 739, 
87 Kan. 63 [aff 121 P. 917, 86 Kan. 
Tucker v. Shorb, 103 P. 79, 80 
Kan. 511; Carson v. Platt, 9$2-P..'705, 
76 Kan. 636. (3) These rules apply in 
favor of a compromise tax deed. Less 
v. Yeats, 107 P. 787, 82 Kan. 105; Gib- 
son v. Reynolds, 105 P. 441, 81 Kan. 
255. (4) Where such a deed is exe- 
cuted under an agreement between the 
county board and the purchaser, by 
which the taxes for certain years are 
compromised on condition that the 
purchaser pay the taxes for other 
years in full, it will be presumed that 
the purchaser was required to pay the 
delinquent taxes for the other years 
and that they were paid when the cer- 
tificate issued. Gibson v. Cockrum, 
107 P. 32, 81 Kan. 772. (5) But until 
a deed is five years old it is not enti- 
tled to the aid of judicial presump- 
tions and inferences to remedy its de- 
fects, when to indulge them would 
aid in forfeiting the rights of the 
landowner (Perkins v. Berry, 177 P. 
530, 104 Kan. 104), (6) and it is open 
to attack for irregularities in the pro- 
ceedings on which it was based (Gib- 
son v. Rea, 140 P. 8938, 92 Kan. 262). 
(7) Such a deed which is regular, ex- 
cept that it is made to the executors 
of the estate of the person to whom 
the certificate of sale was issued and 
their heirs and assigns, should be in 
evidence aS a muniment of title, 
where it appears in the regular chain 
of conveyances. Robert v. Gibson, 
Supra. 

Limitation of actions in general see 
infra §§ 2018-2039. 

48. Griffin v. Sparks, 70 S.W. 30, 
24 Ky.L. 849. 

Burden of proof on tax purchaser in 
general see supra § 1948; infra § 1957. 

49. See supra §§ 1953, 1954. 

50. National Bank of the Republic 
v. Louisville, etc., R. Co., 17 So. 7, 72 
Miss. 447. 


fa] Thus, although the statute 
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makes an auditor’s deed to the holder 
of a tax title prima facie evidence of 
paramount title, one claiming under 
such deed must point out the particu- 
lar title in aid of which the presump- 
tion is involved. National Bank of 
the Republic v. Louisville, etc., R. Co., 
17 So. 7, 72 Miss. 447. 

Preliminaries to introduction of 
Patty te evidence in general see infra 
965. 4 

§ 51. See supra § 1948. 
52. Welch v. Haley, 112 N.E. 860, 
224 Mass. 261. 


53. U.S.—Williams v. Kirtland, 13 
Wall. 306, 20 L.Ed. 683; Thomas v. 
Lawson, 21 How. 331, 16 L.Ed. 82; 


Robinson v. Bailey, 26 F. 219; Jenkins 
v. McTigue, 22 F. 148; Lamb vy. Gil- 
lett, 14 F.Cas.No. 8,016, 6 McLean 365. 

Ark.—Newman y. Lybrand, 197 S. 
W. 855, 1380 Ark. 424; Maney v. Den- 
nison, 163 S.W. 783, 110 Ark. 571; 
Jacks v. Kelley Trust Co., 120 S.W. 
142, 90 Ark. 548; Morris v. Breedlove, 
116 S.W. 2238, 89 Ark. 296; Doniphan 
Lumber Co. v. Reid, 100 S.W. $9, 82 
Ark. 31; Cracraft v. Meyer, 88 S.W. 
1027, 76 Ark. 450; Hunt v. McFadgen, 
20 Ark. 277; Bonnell v. Roane, 20 
Ark. 114. 

Cal.—Campbell v. Shafer, 121 P. 
737, 162 Cal. 206; Davis v. Pacific 
imp. Co: 94 P5995) .7: ;CakApp.s402, 
Commercial Nat. Bank v. Schlitz, 91 
P. 750, 6 Cal.App. 174. 

Colo.—Waddingham y. Dickson, 29 
Pratied io Color 229. 
pee See v. Penna, 147 A. 
eet aS v. Nash, 38 App.D.C. 

Idaho.—Armstrong v. Jarron, 125 P. 
170, 21 Idaho 747; Wilson v. Locke, 
111 P. 247, 18 Idaho 582. 

Ill.—-Taylor v. Wright, 13 N.E. 529, 
121 Ill. 455; Manly v. Gibson, 14 Il. 
136: Graves v. Bruen, 11 Ill. 431; Job 
v. Tebbetts, 10 Ill. 376; Messenger vy. 
Germain, 6 Ill. 631. 

Ind.—May v. Dobbins, 77 N.E. 353, 
166 Ind. 331; Bloomfield Democrat v. 
Board of Com’rs of Greene County, 
(App.) 177 N.E. 361; Burkhart v. Mil- 
likan, 130 N.E. 837, 76 Ind.App. 480; 
Knotts v. Tuxbury, 117 N.E. 282, 69 
Ind.App. 248; Hypes v. Nelson, 114 
N.E. 459, 63 Ind.App. 304; Bivens v. 
Cre pte 86 N.Er 426, 46 Ind.App. 

Iowa.—Fidelity Inv. Co. v. White, 
223 N.W. 884, 208 Iowa 519 [op mod 
225 N.W. 868, 208 Lowa 519]; Mc- 
Cash v. Penrod, 109 N.W. 180, 131 
Iowa 631; Kramer v. Ricke, 25 N.E. 
278, 70 Iowa 535; Ellsworth v. Low, 
17 N.W. 450, 62 Iowa 178; Wilson v. 
Crafts, 9 N.W. 333, 56 lowa 450; Long 
v. Burnett, 13 Iowa 28, 31 Am.D. 40. 

Kan.—Jones v. Sadler, 89 P. 1019, 
75 Kan. 380; Nagle v. Tieperman, 85 
P. 941, 88 P. 969, 74 Kan. 32, 9 L.R.A. 
N.S. 674; Gibson v. Trisler, 85 P. 413, 
73 Kan. 397. 


Ky.—Taylor v. Arndell, 232 S.Ww. 
658, 192 Ky. 249; Stamps v. Frost, 
200 S.W. 609, 179 Ky. 418; McGrath 


v. Smith, 194 S.W. 806, 175 Ky. 572;. 
Hamilton v. Steele, 117 S.W. 378; 


Person Contesting Tax Title. 
ute making a tax deed presumptive or conclusive 
evidence of title or of the regularity of the prior 
proceedings, without preliminary proof,*® provided 
the tax purchaser has shown sufficient to bring his 
claim or title within the purview of the statute,°° 
is to change the burden of proof, which before, at 
common law, rested on the purchaser to sustain 
the deed,®1 or, as has been held, to change the 
order of proof;®? and to make it incumbent on the 
person who contests, or seeks to impeach, the va- 
lidity of the deed to overcome the presumption of 
regularity, and validity of the tax deed and prior 
proceedings,** by sufficient and satisfactory legal 


[§§ 1955-1956 


The effect of a stat- 


Wildharber v. Lunkenheimer, 108 S. 
W. 327, 128 Ky. 344, 32 Ky.bL. 1221; 
Husbands v. Polivick, 96 S.W. 825, 
128 Ky. 652, 29 Ky.L. 890. 

La.—Close vy. Rowan, 130 So. 350, 
Lt La. £2633 Tperias Cy press’Co. tv. 
Thorgeson, 40 So. 682, 116 La. 218; In 
re Interstate Land Co., 34 So. 446, 110 
La. 286; Slattery v. Heilperin, 34 So. 
139, 110 La. 86; Person v. O’Neal, 32 
La.Ann. 228; Gele v. Contonio, 3 La. 
A. (Orleans) 165; In re Lindner, 1 La. 
A. (Orleans) 28. 

Md.—McMahon v. Crean, 71 A. 995, 
109 Md. 652. 

Mich.—Morrison v. Semer, 129 N. 
W. 1, 164 Mich. 208; Beard v. Shar- 
rick, 34 N.W. 585, 67 Mich. 321; Boyce 
v. Sebring, 33 N.W. 815, 66 Mich. 210; 
Wright v. Dunham, 13 Mich. 414. — 

Miss.—Lusk v. Seal, 91 So. 386, 129 
Miss. 228; Herndon v. Mayfield, 31 
So. 103, 79 Miss. 533; Meeks v. What- 
ley, 48 Miss. 337. 

Age age tito v. Lindenbower, 46 Mo. 

N.J.— Woodbridge Tp. v. State, 43 
N.J.Law 262; Milmoe v. Zimmerman, 
122 A. 688, 95 N.J.Eq. 85 [aff 127 A. 
157. 97 N.J.Eq. 326]. 

N.Y.—Stewart.v.. Crysler, 3 N.B. 
471, 100 N.Y. 878; Wood v. Knapp,. 2 
N.E. 632, 100 N.Y. 109; Colman v. 
Shattuck, 62 N.Y. 348; Culnane v. 
Dixon, 94 N.Y.S. 1093, 107 App.Div. 
163; Wells v. Johnston, 67 N.Y.S. 112, 
55 App.Div. 484 [aff 63 N.E. 1095, 171 
eel 324]; Lott v. De Graw, 30 Hun 
N.C.—State Board of Education v. 
Remick, 76 S.E. 627, 160 N.C. 562. 

N.D.—Nind v. Myers, 109 N.W. 335, 
15 N.D. 400, 8 L.R.A.N.S. 157; Sykes 
v. Beck, 96 N.W. 844, 12 N.D. 242. 

Ohio.— Woodward vy. Sloan, 27 Ohio 
te 592; Turney vy. Yeoman, 14 Ohio 

Okl.—Adams v. Hansford, 265 P. 
762, 180 Okl. 155. 

Or.—Noble y. Watrous, 165 P. 349, 
163 P. 310, 84 Or. 418; Brentano v. 
Brentano, 67 P. 922, 41 Or. 15. 

S.C.—Heyward v. Christensen, 61 S. 
E. 399, 80 S.C. 146; Wilson vy. Cantrell, 
18 S.E. 517, 40 S.C. 114. 

S.D.—Bradshaw v. Brady, 161 N.W. 
195, 38 S.D. 279; Bandow v. Wolven, 
107 N.W. 204, 20 S.D. 445 [mod 120 N. 
We. 881,523 S5D2 124], 

Tenn.—Allen v. Dayton Hotel Co., 
32 S.W. 962, 95 Tenn. 480. 

Tex.—Ozee v. Henrietta, 38 S.W. 
768, 90 Tex. 334; Houssels v. Taylor, 
58 S.W. 190, 24 Tex.Civ.App. 72. 

Wash.—Sparks vy. Standard Lumber 
Co., 159 P. 812, 92 Wash. 584; Tacoma 
Gas, etc., Co. v. Pauley, 95 P. 1108, 49 
Wash. 562. 

W.Va.—Hogan vy. Piggott, 56 S.E. 
189, 60 W.Va. 541. 

Wis.—Hart v. Smith, 44 Wis. 213; 
Delaplaine vy. Cook, 7 Wis. 44. 

[a] One seeking to avoid deed by 
direct proceedings for that purpose 
must substantiate the charge of its 
invalidity. Morrison y. Semer, 129 N. 
W. 1, 164 Mich. 208. 

Burden of proving regularity and 
validity of sale see infra § 1961. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


 §§ 1956-1957] 


evidence,** or, as has been held, by competent and 
controlling evidence,®> except in case of active 
It is incumbent on such person to point 
out and affirmatively prove illegalities or defects 
in the prior proceedings which overcome the pre- 
sumption of regularity and validity, and render the 
tax deed void,*’ and it is not sufficient to show facts 
from which the invalidity or illegality might be 


fraud.°® 


inferred.5§ 


[§ 1957] bb. Tax Purchaser or Claimant.®° 
Where the tax deed discloses on its face invalidity 
of the prior proceedings,*® or where sufficient evi- 
dence is introduced to overcome the presumptive 


TAX ATION 


law.®8 


force of the tax deed,*! the burden of proof is shift- 


Evidence to impeach tax deed in 
general see infra §§ 1969-1972. 

54. Colman vy. Shattuck, 62 N.Y. 
348. And see cases supra note 53; 
infra note 57. 

55. Sparks v. Standard Lumber Co., 
159 P. 812, 92 Wash. 584. And see 
cases supra note 53; infra note 57. 

56. Sparks v. Standard Lumber 


Co., supra. 
Ala.—State Auditor y. Jackson 
County, 65 Ala. 142. 

Ark.—Biscoe vy. Coulter, 18 Ark. 
483 Merrick & Fenno v. Hutt, 15 Ark. 

Colo.—Pelton y. Muntzing, 131 P. 
281, 24 Colo.App. 1. 

Fla.—Sams v. King, 18 Fla. 557. 
peepee Geacklefond v. Hooper, 65 Ga. 

Idaho.—Co-Operative Sav., etc., As- 
soc. y. Green, 51 P. 770, 5 Idaho 660. 

Ill.—Daniels v. Burso, 40 Ill. 307. 

Ind.—Allen v. Gilkison, 132 N.E. 
12, 76 Ind.App. 233; Knotts v. Zeig- 
ler, 106 N.E. 393, 58 Ind.App. 503. 

Iowa.—Fuller v. Armstrong, 6 N. 
W. 61, 53 Iowa 683. 

Kan.—Taylor v. Adams, 99 P. 597, 
79 Kan. 360. 

Ky.—Paul vy. Goins, 249 S.W. 1007, 
198 Ky. 679; Martin v. Kentucky 
Lands Inv. Co., 142 S.W. 1038, 146 Ky. 
525, Ann.Cas.1913C 332. 

Me.—Stowell y. Blanchard, 119 A. 
866, 122 Me. 368. 

Md.—MeMahon y. Crean, 71 A. 995, 
109 Md. 652. 

Mich.—Case v. Dean, 16 Mich. 12; 
Lacey v. Davis, 4 Mich. 140, 66 Am.D. 
524. 


pines Meeks v. Whatley, 48 Miss. 
337. 

N.J.—Woodbridge Tp. v. State, 43 
N.J.Law 262. 


N.Y.—Wood v. Knapp, 2 N.E. 632, 
100 N.Y. 109; Colman y. Shattuck, 
62 N.Y. 348. 

N.C.—Rexford v. Phillips, 74 S.E. 
337, 159 N.C. 213. 

N.D.—Twedt v. Hanson, 226 N.W. 


615, 58 N.D. 571. 

Or.—Smith v.-Dwight, 156 P. 573, 
80 Or. 1; Dufur v. Healy, 107 P. 692, 
56 Or. 49. 

Pa.—Floyd v. Kulp Lumber Co., 71 
Artis ab fae Pa. Zot. 

S.C.—Gadsden vy. West Shore Inv. 
Go. 82 S.R. 1052, 99° S.C. 172; Shell 
v. Duncan, 10 S.E. 330, 31 S.€.-547, 5 
L: R.A. 821. 

S.D.—Peters v.’ Lohr, 124 N.W. 853, 
244S-D,. 6052 St. “Paul,-ete., "R= 'Co.s.v. 
Howard, 119 N.W. 1032, 23 S.D. 34. 

Tex.—Cockrell vy. Steffens, (Civ. 
App.) 284 S.W. 608. 

Wash.—Larson vy. Murphy, 177 P. 
657, 105 Wash. 36 (competent and 
controlling evidence). 

W.Va.—Matheny vy. White, 106 S.E. 
651, 88 W.Va. 270. 

And see cases supra note 53. 

{a] TIllustration.—A railroad at- 
tacking a tax deed on the ground that 
the land was “necessarily used in the 
operations of its lines,” so as to be 
subject only to a mileage tax, has the 
burden of showing that the land was 
so used. St. Paul, etc., R. Co. v. How- 
ard, 119 N.W. 1032, 23 S.D. 34. 

[b] Seated lands.—Where a con- 
testant seeks to avoid an alleged tax 


title by showing that the lands were 
seated at the time of the assessment 
of taxes, the burden is on him not 
only to show that the lands were seat- 
ed, but to show affirmatively that at 
the time of the assessment there was 
sufficient personalty on the premises 
liable to seizure to pay the taxes as- 
sessed thereon. Clough v. Welsh, 78 
A. 1000, 229 Pa. 386. 

[ec] Exemption from taxation.— 
One contesting the validity of a deed 
need not show that the land was ex- 
empt from taxation. Rexford v. Phil- 
lips, 74 S.H. 837, 159 N.C. 218. 

58. Sams v. King, 18 Fla. 557; 
Stockle vy. Silsbee, 2 N.W. 900, 41 Mich. 
615; _Case v. Dean, 16 Mich. 12; 
Wright v. Dunham, 13 Mich. 414. 


ys At common law see supra § 
60. Miller v. Meadows, 125 N.E. 50, 


71 Ind.App. 337; Taylor v. Winona & 

ay BP. RB. Co. 47. NW. 4538, 45, Minn. 
Objections to form or validity of 

deed in general see infra § 1967. 

61. Evidence to impeach deed or 
wha presumption see infra §§ 1969- 

62. Cal.—Bidleman v. Brooks, 28 
Cals). '%2. 

Colo.—Duggan v. McCullough, 59 P. 
743, 27 Colo. 43. 

Fla.—Clark y. Cochran, 85 So. 250, 
79 Fla. 788; McLeod v. Williams, 74 
So. 408, 73 Fla. 338; Clark-Ray-John- 
son Co. y. Williford, 56 So. 938, 62 
Fla. 453; Starks v. Sawyer, 47 So. 
513, 56 Fla. 596. 

Ga.—Livingston y. Hudson, 12 S.E. 
17; 185 4Ga.<835. 

Ill.—Tibbetts vy. Job, 11 Ill. 453; 
Graves v. Bruen, 11 Ill. 431. 

Iowa.—Long v. Burnett, 13 Iowa 28, 
81 Am.D. 420.- 

La.—Tensas Delta Land Co. v. 
Sholars,, 29 So. 908, 105 La. 357; Lee 
v. Givens, 134 So. 775, 18 La.App. 
383; In re Nylka Land Co., 8 La.A. 
(Orleans) 151. 

Me.—Smith v. Bodfish, 27 Me. 289. 

Mich.—Case v. Dean, 16 Mich. 12. 

N.C.—New Hanover Shingle Mills 
Co. v. John L. Roper Lumber Co., 100 
S.E. 332, 178 N.C-221. 

N.D.—O’Neil v. Tyler, 53 N.W. 434, 
8 N.D: 47. ¢ 

Or.—Dufur v. Healy, 107 P. 692, 56 
OD. laos 
S.C.—Gallishaw v. Jackson, 83 S.E. 
454, 99 S.C. 342. 

S.D.—Bradshaw v. Brady, 161 N.W. 
GU DPR Seok DR ALE 

Tex.—Carter v. Munzesheimer, (Civ. 
App.) 272 S.w. 277. 

Wash.—Hurd v. Brisner, 28 P. 371, 
3 Wash. 1, 28 Am.S.R. 17. 

Wis.—Eaton y. North, 20 Wis. 449. 

[a] Illustration.—Where plaintiffs 
claim swamp land by deed from the 
state board of education, successor to 
the literary fund, on which a.statute 
confers title to certain lands, except- 
ing Swamp lands theretofore granted 
to individuals, and defendants show 
such a grant, they rebut the statutory 
presumption in favor of a deed cf 
such board lasting only until the oth- 
er party has shown good and valid 
title, and plaintiffs have the burden of 
establishing the validity of a tax deed 
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ed back to the tax purchaser, who must then prove 
the regularity and validity of the tax proceedings 
to establish and sustain his title,*? as at common 
The burden is also on him or one claiming 
under him to show the regularity and validity of 
the sale and prior proceedings, where the statute 
making a tax deed prima facie evidence thereof has 
been repealed,®* or in eases in which the statutory 
presumptions are not applicable,°® as where there 
is no record evidence of the levy of a tax or a tax 
sale having ever taken place;*® or to show various 
acts or proceedings in issue which are not covered 
by the recitals of the deed or the provisions of the 


to the governor, claimed to have again 
placed the title in the state, prior to 
their deed. New Hanover Shingle 
Mills Co. v. John L. Roper Lumber 
Co., 100 S.B. 332, 178 N.C. 221. 

[b] Evidence held insufficient.— 
(1) Where a deed recites that all the 
proceedings have been according to 
law and the taxpayer’s denial that he 
received notice is not obtainable, and 
the statute does not require the col- 
lector to keep any record of the pro- 
ceedings leading to the sale, no pre- 
sumption can arise adverse to the ti- 
tle from a failure or inability to pro- 
duce records to that effect, and the 
burden of proof is not thereby shifted 
to the tax purchaser. Gele v. Coto- 
nio, 3 La.A. (Orleans) 165. (2) Where 
a tax sale is postponed from a date 
when an old law is in force to a 
date when a new law becomes opera- 
tive, if the certificates of sale are 
ineffective under the old law, but are 
effective under the new, the burden 
of proof, in a suit for possession of 
property held under such sale, does 
not shift to the tax purchaser on 
contestant’s introducing in evidence a 
tax certificate, but he must prove that 
all steps necessary to obtain jurisdic- 
tion in the tax sale were taken, and 
this burden is not sustained by in- 
troducing a deed from the county, 
which purchased the property. at the 
tax sale, although the statute pro- 
vides that a tax deed shall be conclu- 
sive evidence of the regularity of pro- 
ceedings, except as to certain juris- 
dictional matters enumerated, as the 
deed from the county was not a tax 
deed. Dufur v. Healy, 107 P. 692, 56 
Or. 49. 

[ec] ax deed set aside.—Where, 
on account of irregularities connected 
with a tax sale, the deed is set aside, 
it no longer possesses any evidential 
force, and the party relying on the tax 
title must prove the regularity of the 
tax proceedings. O’Neil v. Tyler, 58 
N.W. 434, 3 N.D. 47. 

63. See supra § 1948. 

64. Vincent v. Evans, 127 N.W. 760, 
165 Mich. 695. 

65. City of Chicago v. Collin, 146 
N.E. 741, 316 Ill. 104; Borthwick vy. 
Johnson, 137 P. 784, 68 Or. 563; Land 
v. Banks, (Tex.Civ.App.) 241 S.W. 299 
[rev (Commn.App.) 254 S.W. 786, 30 
A.L.R. 1]; Columbia Finance, etc., Co. 
BU ae i ch 53 S.E. 468, 59 W.Va. 
334. 
[a] Thus, in a suit to quiet title, 
one claiming title under a sheriff's 
deed of land sold for taxes and bid in 
by the county is not entitled to a de- 
eree, in the absence of evidence of 
regularity of every step necessary to 
complete title in the county. Borth- 


wick v. Johnson, 137 P. 784, 68 Or., 
563. 
[b] Action before issuance of deed. 


—In a suit to set aside a tax sale, 
commenced before a deed is issued, 
the burden of proof is on the pur- 
chaser to show compliance with the 
law, and is not changed by the fact 
that a deed is recorded pending the 
suit. Columbia Finance, ete., Co. v. 
Fierbaugh, 53 S.E. 468, 59 W.Va. 334. 

66. Long v. Burnett, 13 Iowa 28, 81 
Am.D, 420. 
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statute,®7 such as to identify the particular land 
affected ;*8 to show that the land claimed is included 
within the land conveyed by the deed;°® to show 
an assignment of the tax certificate to himself;7° 
to show that his purchase was fair and in good 
faith;7+ or to show mailing of notice of the sale,’” 
or service of notice of purchase.7* 

[§ 1958] (c) Particular Facts—aa. Official and 
Private Acts. The statutory presumptions hereto- 
fore considered’* usually apply only to the acts and 
proceedings required to be done by public officials 
charged with duties in relation to the taxation and 
sale preliminary to the issuance of the tax deed ;‘° 
but not in respect of acts necessary to be done by 
or for the tax purchaser or applicant for the tax 
deed: in order to procure its issuance,’® such as 
notice of the sale and purchaser thereat,’7 and the 
making and filing of an affidavit showing compli- 
ance therewith;78 as to such acts the deed is not 
even prima facie evidence that the statute has been 
complied with.*® 

Notice of intention to take out deed.° In accord- 
ance with the above rule it has been held that a 
tax deed is not prima facie evidence that the tax 
purchaser or holder of the certificate, before apply- 
ing for the deed, had given the notice of intention 
to apply therefor as required by statute,’ and the 
burden is on one relying on the deed to prove the 

67. Ala.—Gunter v. Townsend, 79 
So. 644, 202 Ala. 160. 

Colo.—Mitchell y. Trowbridge, 105 


P. 878, 47 Colo.. 6. 
Ind.—Parker v. Smith, 4 Blackf. 70. 


71. 
(Ky.) 72. 
72. 
169 CalieLol: 


TAX ATION 


tax certificate see supra § 1955. 
Morton vy. Waring, 18 B.Mon. 


Strauss v. Canty, 145 P. 1012, 


oe. 
= Na 


a | oe 
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[§§ 1957-1959 


giving of such notice;8? and that the deed is not 
prima facie evidence of title, in the absence of such 
proof.s? But on the other hand it has been held, 
under a statute making a tax deed regular on its 
face prima facie evidence of the truth of the facts 
recited therein, and of the regularity of all proceed- 
ings from the valuation of the land up to the exe- 
cution of the deed that a tax deed regular on its 
face is prima facie evidence that a proper notice 
of intention to take out the tax deed was given and 
properly served,** and the burden is on one attack- 
ing the deed to. show a defective notice or serv- 
ice.8> A statute making a deed conclusive evidence 
of the regularity of all other proceedings from the 
assessment to the execution of the deed does not 


make such deed conclusive evidence that the holder | 


had complied with a later statute requiring notice 
of intention to apply for a tax deed.%® 

[§ 1959] bb. Facts Not Recited.*? 
statute merely makes the tax deed presumptive ev- 
idence of the truth of its own recitals, if the deed 
fails to recite any of the facts material to the sale 


or transfer of title, the party relying on it must. 


aid the omission by extrinsic evidence.§® But, if 
the deed is made prima facie evidence of title, or 
of the regularity of all prior proceedings, require- 
ments not specially recited will be presumed to have 
been complied with,®® and the burden of showing 
a condition precedent to the treasur- 
er’s power to-execute the deed, and 
which does not show facts dispensing 


with such requirement, is not prima 
facie evidence of title. Sheesley v. 


Where the 


ee v. Lovett, 2 Doug]. 

N.C.—Richmond Cedar Works v. 
Shepard, 105 S.E. 886, 181 N.C. 13. 

S.D.— Sweet v. Church, 198 N.W. 
706,.472 Si. 299: 

Tex.—Earle v. Henrietta, 43 S.W. 
15, 91. Tex. 301. 

And see cases infra notes 68-73. 

{a] ‘hus, under a statute making 
deeds prima facie evidence of the reg- 
ularity of the proceedings subsequent 
to the judgment recited therein, the 
purchaser under the tax sale has the 
burden of showing compliance with 
all statutory requirements as to such 
sales preceding the judgment. Gun- 
ter v. Townsend, 79 So. 644, 202 Ala. 
160. 

[b] Failure to find official oath 
and bond of assessor in its proper 
repository places on the holder of the 
tax deed the burden of showing that 
the same were in fact filed. Sweet v. 
Church, 198 N.W. 706, 47_S.D. 299, 
Bradshaw vy. Brady, 161 N.W. 195, 38 
S.D 279. 

68. Chapman vy. Zoberlein, 92 P. 
188, 152 Cal. 216. 

[a] Lo overcome prima facie in- 
sufficiency.—It cannot be presumed 
in order to overcome the prima facie 
insufficiency of the description in a 
deed, describing the land as “in L. 
city, in L. county, in Clifton Tr., lots 
6, 7 and 8,” that the map of the Clif- 
ton tract referred to existed when 
the deed was executed and when the 
assessment was made thereafter, and 
that the lot was correctly shown 
thereon, such presumption not being 
available to divest title by proceed- 
ings in invitum, as the map itself is 
-essential with proof that it was the 
only map of a tract known as the 
Clifton tract in L city, and that the 
lots were correctly shown thereon. 
McLauchlan v. Bonynge, 114 P. 798, 
15 Cal.App. 239. 

69. Breathitt Coal & Timber Co. y. 
Mann, 283 S.W. 1038, 214 Ky. 722. 
tio Smith v. Harrow, 1 Bibb (Ky.) 


Presumptions as to assignment of 


Evidence as to notice of sale in 
general see infra § 1962. 

73. King v. Cooper, 38 S.E. 924, 128 
N.C. 3847: 

74 See supra §§ 1953-1957. 

75. Reed y. Lyon, 31 P. 619, 96 Cal. 
501; Miller vy. Miller, 31 P. 247, 96 Cal. 
376, 31 Am.S.R. 229; Schultz v. O’Con- 
nell, 239 T1l.App. 312; Cullen vy. West- 
ern Mortg. & Warranty Title Co., 134 


| P. 302, 47 Mont. 513. 


76. Cal.—Reed v. Lyon, 31 P. 619, 
96. Cal. 501; Miller vy. Miller, 31 P. 
Zti5) 90 Cale 376, ok Amero. 

Colo.—Sheesley vy. Voorhees, 134 P. 
1008, 24 Colo.App. 428. ; 

Ill.— Schultz v. O’Connell, 2389 Ill. 
App. 312. 

Mont.—Horsky v. McKennan, 162 P. 
376, 53 Mont. 50; Cullen v. Western 
Mortg, & Warranty Title Co., 134 P. 
302, 47 Mont. 518. 

N.C.—Price v. Slagle, 128 S.E. 161, 
189 N.C. 757. 


‘77. Schultz yv. O’Connell, 239 Il. 
App. 312. 
78. Schultz vy. O’Connell, supra; 


‘Richmond Cedar Works vy. Shepard, 


105 S.E. 886, 181 N.C. 13 (discussing, 
however, effect of later statute). 

79. Sheesley v. Voorhees, 134 P. 
1008, 24 Colo.App. 428; Horsky v. 
McKennan, 162 P. 376, 58 Mont. 50; 
Cullen vy. Western Mortg. & Warranty 
Title Co., 134 P. 302, 47 Mont. 513. 

80. In general see supra § 1874. 

81. Johnson v. Canty, 123 P. 263, 
162 Cal. 391; Horsky v. McKennan, 
162 P. 376, 538 Mont. 50; Cullen v. 
Western Mortgage & Warranty Title 
Co., 134 -P. 302, 47: Mont. 513. 

82. Johnson v. Canty, 123 P. 263, 
162 Cal. 391. 

Burden of proof on tax purchaser or 
claimant in general see supra § 1957. 

83. Sheesley y. Voorhees, 134 P. 
1008, 24 Colo.App. 428. 

[a] Thus, under a statute making 
the deed prima facie evidence of’ facts 
occurring before or at the time of 
sale, a tax deed which does not recite 
compliance with the statute requiring 
notice of intention to take out the 
deed and making due proof thereof 


pot pees, 134 P. 1008, 24 Colo.App. 
84. Bandow v. Wolven, 120 N.W. 
881, 23 S.D. 124 {mod 107 N.W. 204, 
20 S.D. 445]. 

[a] Finding immaterial. — The 
deed being in the form and containing 
the recitals required by statute, and 
having been recorded for more than 
the three years of limitation, a find- 
ing relative to notice of taking out a 
tax deed becomes immaterial. Sobek 
v. Bidwell, 124 N.W. 431, 24 S.D. 469. 

85. Bandow v. Wolven, 120 N.W. 
881, 23 S.D. 124 [mod 107 N.W. 204, 
20 S.D. 445]. 

Burden of proof on contesting par- 
ty im general see supra § 1956. 

86. Herrick v. Niesz, 47 P. 414, 16 
Wash, 74. 

87. Effect of omission of recitals 
required by statute as invalidating 
deed see supra § 1880. 

Parol evidence to supply omitted 
recitals see supra § 1941. 

88. Bonnell v. Roane, 20 Ark. 114; 
Buck y. Canty, 121 P. 924, 162 Cal. 
226; Carter v. Chevalier, 280 P. 706, 
100 Cal.App. 567; Steeple v. Downing, 
60 Ind. 478; HEllis v. Kenyon, 25 Ind. 
134; Gavin v. Shuman, 23 Ind. 32; 
can vy. Stith, 4 P.(2d) 738, 153 Okl. 

{a] Thus, where, under such a 
statute, a deed is silent on the mat- 
ter of notice of sale by mail, if the 
deed is not void on account of the 
absence of such recital, it becomes at 
least incumbent on the party assert- 
ing title under it to make proof at 
the trial of such matters in support 
of his tax deed. Buck v. Canty, 121 
P. 924, 162 Cal. 226. 

[b] Fact of sale to grantee.— 
Where it nowhere appears in a tax 
deed that the property was sold to the 
grantee, the deed is not primary evi- 
dence that the grantee was purchaser 
at the tax sale. Carter v. Chevalier, 
280 P. 706, 100 Cal.App. 567. 

89. Ark.—Steadman y. Planters’ 
Bank, 7 Ark. 424 (but see decision un- 
der later statute supra note 88). 

Cal.—Best v. Wohlford, 94 P. 98, 


For later cases, developments and changes in the law see Annotations, same title and section number, 


the contrary is on the person contesting the tax 
The failure to recite one of the requisites 
to a valid levy of a tax in a deed, in which all 
the proceedings had in such levy and all others es- 
sential to its validity are set out, is evidence, by 
impheation, that the requirement omitted was not 
Where want of notice of sale is 
alleged against a tax title, and neither the deed nor 
any extraneous evidence shows notice given, the 
deed is not prima facie evidence as against the one 
claiming in opposition to the tax title.®? 

[§ 1960] cc. Levy and Assessment. 
statute making a tax deed presumptive evidence of 
title or of the regularity of prior proceedings,®* a 
deed is prima facie evidence, without preliminary 
proof of prior proceedings, that all acts and pro- 
ceedings were regularly and legally performed in 


title.°° 


complied with.®+ 


153 Cal. 17; O’Grady vy. Barnhisel, 23 
Cal. 287. 

Kan:—Hahn v. Hill Inv. Co., 100 P. 
484, 79 Kan. 693. 

La.—Simoneaux v. White Castle 
aaebers ete., Co., 36 So. 328, 112 La. 

S.C.—Shell vy. Duncan, 10 S.E. 330, 
31 S.C. 547, 5 L.R.A. 821. 

[a] Amount necessary to redeem, 
as recited in the deed as the amount 
due, will be presumed to be correct, in 
the absence of recitals therein to the 
eontrary. Hahn v. Hill Inv. Co., 100 
P. 484, 79 Kan. 693. 

90. Simoneaux y. White Castle 
Lumber & Shingle Co., 36 So. 328, 112 
La. 221. ‘ 

{a] Thus, under a constitutional 
provision that tax deeds are prima 
facie evidence of a valid sale and of 


the regularity of proceedings not re- 


cited in the deed, a party assailing 
or defending against a tax title must 
show a failure of the tax collector to 
comply with requirements not recited 
in the deed. Simoneaux v. White 
Castle Lumber & Shingle Co., 36 So. 
328, 112 La. 221. 

Burden of proof on contesting par- 
ty in general see supra § 1956. 


91. Long v. Burnett, 13 Iowa 28, 
81 Am.D. 420. 

92. Inre Lafferranderie, 37 So. 990, 
114 La. 6. 

93. Evidence to impeach see infra 
§ 1970. 


Levy and assessment in general see 
supra §§ 673-817. 

94. See supra §§ 1954, 1955. 

95. Cal.—Rollins y. Wright, 29 P. 
58, 93 Cal. 395; Davis vy. Pacific Imp. 
Co., 94 P. 595, 7-Cal App. 452; Com- 
mercial Nat. Bank y. Schlitz, 91 P. 
750, 6 Cal.App. 174. 

Colo.—Bolton v. Bennett, 138 P. 761, 
56 Colo. 507; Duggan v. McCullough, 
59 P. 743, 27 Colo. 43. - 

Fla.—Saunders v. Collins, 47 So. 
958, 56 Fla. 534; Mundee y. Freeman, 
3 So. 153, 23 Fla. 529. 

Ga.—Lupo v. Grantham, 68 S.E. 479, 
134 Ga. 695.. 

Idaho.—Eaton v. McCarty, 202 P. 
603, 34 Idaho 747; Armstrong v. Jar- 
ron, 125 P. 170, 21 Idaho 747. 

Kan.—Gibson y. Larabee, 94 P. 216, 
V7. Kan. 243. 

La.—Winter v. 8 La. 
“1932 

Me.—Stowell v. Blanchard, 119 A. 
866, 122 Me. 368. 

Mass.—Isbell v. Mills, 120 N.E. 446, 
231 Mass. 233. 

Miss.—Jones County Land Co. v. 
Fox, 83 So. 241, 120 Miss. 798; Wal- 
lace v. Lyle, 37 So. 460. 

N.J.—Campbell y. Dewick, 20 N.J. 
Kq. 186. 

N.Y.—Stewart v. Crysler, 3 N.E. 
471, 100 N.Y. 378; People ex rel. Sta- 
ples vy. Sohmer, 134 N.Y.S. 543, 150 
App.Div. 8 [aff 99 N.E. 156, 206 N.Y. 
Se phillips vo Kerr; 151 -S-B:259; 
198 N.C. 252; Peebles v. Taylor, 27 


Thibodeaux, 


TAXATION 


Under a 


S.E. 999, 121 N.C. 88; Peebles v. Tay- 
lor, 24 S.E..797, 118 N.C. 165. 

Okl.—Wilson vy. Levy, 282 P. 679, 
140 Okl. 74. 

Or.—Harris v. Harsch, 46 P. 141, 29 
Or. 562. ; 

Pa.—Lehigh, etc., Coal Co. v. Close, 
2 Walk. 140. 

8.D.—Peters vy. Lohr, 124 N.W. 858, 
24 S.D. 605; St. Paul, etce., R. Co. v. 
Howard, 119 N.W. 1032, 28 S.D. 34. 

Tex.—EHarle v. Henrietta, (Civ. App.) 
41 S.W. 727. 

Wash.—Tacoma Gas, etc., Co. 
Pauley, 95 P. 1103, 49 Wash. 562. 

Wis.—Smith vy. Cleveland, 17 Wis. 
aS: Stewart v. McSweeney, 14 Wis. 


[a] Rule applied.—(1) Where land 
was sold in 1823 for taxes, and a deed 
from the county commissioners. was 
made in 1852 to plaintiff's predecessor 
in title, and where plaintiff at the 
trial of his ejectment action offered 
no evidence that an assessment had 
been regularly made, and defendants 
did not show that the land had not 
been assessed, and where no books 
or records showing an assessment 
could be found, plaintiff was entitled 
to a verdict and judgment in his fa- 
vor, as the unrebutted presumption 
of law was that the sale was in pur- 
Suance of a regular assessment. 
Glass v. Seger, 109 A. 211, 265 Pa. 
391. (2) Where, in ejectment, a link 
in plaintiff’s title was a treasurer’s 
deed reciting the sale for taxes of a 
tract of unseated land embracing the 
land in dispute, but there was no evi- 
dence of a valid assessment of the 
lands, defendant, who claimed title 
only through adverse possession, 
eould not demand higher proof of an 
assessment than the deed itself. Del- 
aware, L. & W. R. Co. v. Toby-Hanna 
CO, 77 A. 811, 228 Pa. 487, 21 Ann.Cas. 
161. 

[b] Assessor’s return.—Where an 
assessor signed the affidavit to his re- 
turn, and the auditor’s certificate 
read, ‘‘Subscribed and sworn to before 
me on this 26th day of June, 1900. 
Auditor for ———— County, South Da- 
kota,” but the auditor’s signature and 
seal were lacking, in the absence of 
evidence to the contrary the presump- 
tion was that the assessor took the 
oath, but that the auditor negligently 
omitted to sign and affix his seal, so 
as not to invalidate a deed founded 
on the proceedings. Peters vy. Lohr, 
124 N.W. 8538, 24 S.D. 605. 

[c] Contiguous tracts.—Where a 
contiguous tract of land is described 
in a resale tax deed as one tract, and 
it appears from the deed to have been 
sold as such, it will be presumed, in 
the absence of a contrary showing, 
that the land was listed and assessed 
as one tract. Wilson y. Levy, 282 P. 
679, 140 Okl. 74. 

[ad] Excessiveness.—W here ten 
acres of land were sold under two 
tax executions aggregating five dol- 
lars and sixty cents, and when the 
deed was offered in evidence, in a case 


Vv. 
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regard to the levy and assessment of the tax,?® 
but it is open to the party contesting the tax title 
to point out any jurisdictional or vital defects in 
these proceedings,®*® the burden being on him to 
prove such defects.°7 
to presumptive evidence of title or regularity does 
not validate a tax title based on an insufficient as- 
sessment,®* and, where the presumption of regu- 
larity of assessment is overcome by evidence that 
none can be found, the tax purchaser must produce 
evidence of there having been an assessment and of 
its having been lost or destroyed.®® 
held, under a statute making a tax deed conclu- 
sive evidence of certain facts and prima facie evi- 
dence only of certain other facts,! that a tax deed 
is conclusive evidence of the regularity of the man- 
ner of the assessment, listing, and levy of the tax,? 


Hence, a statute giving rise 


It has been 


involving the title to the land, and 
there was evidence enough to indicate 
that the land was not capable of divi- 
sion, it was error to exclude such 
deed on the ground of excessiveness 
of the levy, although a subsequent 
witness testified that, when the sale 
was made, the land was worth twenty 
five dollars or thirty dollars an acre. 
Lupo v. Grantham, 68 S.E. 479, 134 
Ga. 695. 

[e] Nonresident’s lands.—Where 
lands in a city occupied by a resident 
of that city and belonging to a non- 
resident of the county are assessed 
against the owner by name and as 
owner in that part of the assessment 
roll devoted to nonresident lands, and 
are sold by the county treasurer for 
nonpayment of the tax, and a deed of 
the lands is executed by him and duly 
recorded, in an action of ejectment 
by the purchaser, plaintiff makes a 
prima facie case by introducing the ° 
deed in evidence, and is not obliged 
to develop the fatal defect in the as- 
sessment. Stewart v. Crysler, 3 N.E. 
471, 100 N.Y. 378. 

[f] Recitals (1) in a tax deed are 
prima facie evidence, and only that, of 
the assessment of the tax, where the 
statute declares such a deed prima fa- 
cie evidence of the facts recited in it. 
Bradshaw v. Brady, 161 N.W. 195, 38 
S.D. 279. (2) Such recitals are to be 
taken as true where there is no af- 
firmative extrinsic evidence affecting 
the regularity of the assessment and 
levy. Isbell v. Greylock Mills, 120 N. 
BH. 446, 231 Mass. 233; Welch v. Haley, 
112 N.E. 860, 224 Mass. 261. 

[g] Absence of warrant for collec- 
tion of a forty-year-old assessment 
does not show that it was not at- 
tached, as required by statute. Crom- 
well v. Nichols, 158 N.Y.S. 556. 


96. See infra § 1970. 
97. U.S.—Jenkins v. McTigue, 22 
F. 148. 


Cal.—Davis v. Pacific Imp. Co., 94 
P. 595, 7 Cal.App. 452. 

Idaho.—Eaton v. McCarty, 202 P. 
603, 34 Idaho 747. 

Iowa.—Fidelity Inv. Co. v. White, 
a N.W. 884, 225 N.W. 868, 208 Iowa 
Me.—Stowell v. 
866, 122 Me. 368. 

Burden of proof on contesting par- 
ty in general see supra § 1956. 

98. Noble v. Watrous, 163 P. 310, 
165 P. 349, 84 Or. 418. 

99, Bradshaw v. Brady, 161 N.W. 
195, 38 S.D. 279. { 

Burden of proof on tax purchaser 
in general see supra § 1957. 

1. See statutory provisions. 

2. Jenkins v. McTigue, 22 F. 148; 
Robinson y. First Nat. Bank, 48 Iowa 
354. 

[a] Tax deed is conclusive as to 
the entry of the lands on the as- 
sessor’s book as assessed to “owners 
unknown,” as forming part of the 
manner of listing and assessing. 
Jenkins y. McTigue, 22 F. 148. 

e 
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but is prima facie evidence of the fact of such as- 


sessment, listing, and levy.® 


Proof of the levy and assessment, however, must 
be made independently, where the statute merely 
makes the tax deed evidence of the regularity of 
the sale;+ or where the sale was for both state and 
county taxes, and it is necessary to prove that the 
county officers had levied the county tax as being 
indispensable to their power to sell;®> or where the 
levy or assessment, or a particular proceeding there- 
in, is not included in the statutory enumeration of 
acts or proceedings, as to which the tax deed shall 
be prima facie evidence,® unless the statute, in such 
a case, makes the tax deed conclusive evidence of 
the unenumerated acts or proceedings.” 

The operation of a statute 
making a tax deed conclusive evidence® of the reg- 


Waiver of provision. 


ularity of the assessment, except 


3. Jenkins v. McTigue, supra; Rol- 
lins v. Wright, 29 P. 58, 93 Cal. 395; 
Griggs v. Hartzoke, 109 P. 1104, 13 
Cal.App. 429; Robinson vy. First Nat. 
Bank, 48 Iowa 354. 

4 Parker v. Smith, 4 Blackf. 
(Ind.) 70; Rathbone v. Hooney, 58 N. 
Y. 463; Archibald v. Youville, 7 Man. 
473. 

5. Houston v. Washington, 41 S.W. 
135, 16 Tex.Civ.App. 504. 

6 Earle v. Henrietta, 43 S.W. 15, 
91 Tex. 301 [answering certified ques- 
tions (Civ.App.) 41 S.W. 727]. 

7. Gottstein v. Holmes, 264 P. 310, 
89 Cal.App. 145. 

[a] Extension of tax.—Thus, un- 
der such a statute, a tax deed to the 
state has been held conclusive evi- 
dence of the regularity of the audi- 
tor’s extension of the tax. Gottstein 


v. Holmes, 264 P. 310, 89 Cal.App. 
145. 

8. See generally supra § 1953. 

9. Tracy v. Reed, 38 F. 69, 13 


Sawy. 622, 2 L.R.A. 773. 

[al Thus, where, on the trial of 
an action by the grantee in a tax deed 
to recover possession of the premises 
mentioned therein, the parties stipu- 
late the existence of certain facts, 
from which it appears in the judg- 
ment of the court that the assess- 
ment in question was made to a per- 
son not then the owner of the prop- 
erty, the effect of such stipulation is 
a waiver by plaintiff of the conclu- 
sive character of the deed in this re- 
spect. Tracy v. Reed, 38 F. 69, 13 
Sawy. 622) °2-L.R.AC 773: 

10. See generally supra §§ 1953, 


1954. 
11. Bryant v. Miller, 109 P. 959, 48 
Colo. 192; Newcomb v. Henderson, 


122 P. 1125, 22 Colo.App. 167; Carter 
v. Munzesheimer, (Tex.Civ.App.) 272 
S.W. 277. 

[a] Thus, where a deed shows 
that land was sold to a county more 
than four years before the certificate 
was assigned to the grantee by the 
eounty clerk, the deed is void on its 
face, the county clerk having no au- 
thority to assign a certificate after 
the lapse of three years, and it being 
presumed that the treasurer per- 
formed his duty to make the certifi- 
cate at the conclusion of the sale. 
Empire Ranch & Cattle Co. v. Coldren, 
PP OR 10.05; 5d 1Colo:. 115; 

[b] Recitals conflicting with offi- 
cer’s return.—Where the officer’s re- 
turn to tax sale stated “no money 
turned over to me,” whereas the deed 
stated that the purchaser made pay- 
ment of his bid to the officer, receipt 
of which was acknowledged, the bur- 
den is on the purchaser to show cir- 
cumstances authorizing presumption 
of payment of bid, and, where he in- 
troduces no extrinsic evidence to sus- 
tain such burden, it cannot be said 
that the purchaser acquired title un- 
der such sale. Carter v. Munzesheim- 


TAXATION 


for fraud, may 


er, (Tex.Civ.App.) 272 S.W. 277. 

Statutory requirements of sale in 
general see supra §§ 1522-1657. 

Void tax deed as not, prima facie 
evidence in general see infra § 1967. 

12. U.S.—Callanan vy. Hurley, 93 U. 
S. 387, 23 L.Ed. 931; Brown v. Harvey 
Coal Corporation, 49 F.(2d) 434. 

Ark.—Hooker v. Southwestern Im- 
provement Ass’n, 150 S.W. 398, 105 
Ark. 99; Cracraft v. Meyer, 88 S.W. 
1027, 76 Ark, 450; Hill v. Denton, 86 
S.W. 402, 74 Ark. 463; Pillow v. Rob- 
erts, 12.Ark. 822. 

Cal.—Smart y. Peek, 2 P.(2d) 380; 
Hanson vy. Goldsmith, 150 P. 364, 170 
Cal. 512; Doland v. Mooney, 21 P.: 
ASG. 9a Cal. 13 T: 

Colo.—Imperial Securities Co. v. 
Morris, 141) PP... 1160, 57> Colo. 94; 
cae ete v. Scott; 127 P. 142, 53/Colo. 
3 


Fla.—Saunders v. Collins, 47 So. 
958, 56 Fla. 534. 

Pog neiae ag aay ak v. Hooper, 65 Ga. 
366. 

Idaho.—Armstrong v. Jarron, 125 
71 N.E. 1030, 
Rhinehart v. Schuyler, 
473; Messenger v. Germain, 6 
Tll. 681; Vance v. Schuyler, 6 Ill. 160. 

Ind.—Knotts v. Tuxbury, 117 N.E. 
282, 69 Ind.App. 248; Henderson v. 
Bivens, 98 N.E. 421, 50 Ind.Apn. 384. 

Iowa.—Farmers’ L. & T. Co. v. 
Wall, 106 N.W. 160, 129 Iowa 651; 
Slocum v. Slocum, 30 N.W. 562, 70 
Iowa 259; Bullis v. Marsh, 2 N.W. 
578, 6 N.W. 177, 56 Iowa 747; Phelps 
v. ‘Meade, 41 Iowa 470; Leavitt v. 
Watson, 387 Iowa 93; Bulkley v. Cal- 
lanan, 32 Iowa 461; Rima v. Cowan, 
31 Iowa 125. 

Kan.—Saum v. Dewey, 115 P. 570, 
84 Kan. 811; Hobson vy. Dutton, 9 
Kan. 477. 

Ky.—Paul v. Goins, 249 S.W. 1007, 
198 Ky. 279; Kypadel Coal & Lumber 
Co. v. Millard, 177 S.W. 270, 165 Ky. 
432; Kentucky Lands Inv. Co. v. Wil- 
hoit, 143 S.W. 45, 146 Ky. 618; Ken- 
tucky Lands Inv. Co. v. Simmons, 143 
S.W. 48, 146 Ky. 588; Wildharber v. 
Lunkenheimer, 108 S.W. 327, 128 Ky. 
344, 32 Ky.L. 1221; Allen v. Robin- 
son, 3 Bibb. 326. 

La.—Griffiing v. Taft, 91 So. 832, 151 
La. 442; Marr v. Kane, 63 So. 246, 133 
La. 627; Winn Parish Bank v. White 
Sulphur Lumber Co., 62 So. 907, 133 
La. 282; Little River Lumber Co. v. 
Thompson, 42 So. 938, 118 La. 284; 
Gale v. Cotonio, 3 La.A. (Orleans) 
165; Martinez v. Maillies, 2 La.A. 
(Orleans) 333. 

Mich.—Rowland v. Doty, Harr. 3. 

Miss.—Jones County Land Co. vy, 
Fox, 83 So. 241, 120 Miss. 798; Pearce 
v. Tharp, 79 So. 69, 118 Miss. 107; 
Burroughs v. Vance, 23 So. 548, 75 
Miss. 696. : . 

Mo.—Seibert v. Budde, 226 S.W. 8. 

N.H.—French v. Spalding, 61 N.H. 


[§§ 1960-1961 


be waived by a stipulation between the parties, in 
an action involving the land in question.® 

[§ 1961] dd. Sale—(aa) In General. Where the 
statute makes the tax deed either prima facie or 
conclusive evideneé of the regularity of the sale,'? 
unless a tax deed on its face, discloses illegality or 
fatal defects, by reason of noncompliance with the 
statutory requirements in respect of the sale,’? it 
may be relied on, without preliminary evidence and 
until successfully impeached, as at least prima facie 
proving that a sale was made in fact, that it was 
held at the proper time and place and in the proper 
manner, -and that all things else connected with it 
were done regularly and legally,t? such as that de- 
linquent tax notice was duly published and posted,** 
that proper notice of the sale was given,'* or that 
separate tracts were separately sold;+® and the bur- 
den of proving the invalidity of the sale is on one 


390. 

N.Y.—Rathbone v. Hooney, 58 N.Y. 
463; Peo. v. Francisco, 76 App.Div. 
262, 78 N.Y.S. 423. 
ee ig v. Jeddo Coal Co., 84 Pa. 

S.C.—Wilson v. Dove, 110 S.E. 390, 
1178 (SiGe) 256. 

Tenn.—Thompson v. Lawrence, 2 
Baxt. 415. 

Wis.—Hotson vy. Wetherby, 60 N.W. 
423, 88 Wis. 324; Cramer vy. Stone, 38 
Wis. 259. 

[a] Other statements of rule.—(1) 
Deed duly executed and recorded is 
prima facie evidence of a valid tax 
sale. Winn Parish Bank v. White 
Sulphur Lumber Co., 62 So. 907, 133 
La. 282. (2) Deed, reciting a legal 
sale, presumably recites the facts.: 
Thibodeaux v. Havens, 77 So. 313, 116 
Miss. 476. (3) Deed substantially in 
conformity with the statute and re- 
citing that the sale was made in sub- 
stantial conformity with the statute 
requirements is prima facie evidence 
of such compliance. Imperial Securi- 
ties Co. v. Morris, 141 P. 1160, 57 Colo. 


194. 
[b] Deed held prima facie evi- 
dence: (1) Of proper adjournment of 


the sale to the day on which the sale 
took place. Bullis v. Marsh, 2 N.W. 
578, 6 N.W. 177, 56 Towa 747. (2) 
That taxes in satisfaction of which 
the tax sale was made were not paid. 
Marr v. Kane, 63 So. 246, 133 La. 627. 
(3) That less than the whole property 
was first offered for sale. Nebraska- 
Tensas Co. v. Moritz, 102 So. 195, 157 
La. 174. (4) That the lands described 
in the deed were regularly offered for 
sale. Bullis v. Marsh, supra. (5) 
That the day recited in the deed as 
being the date of the sale was the 
date of the tax certificate. Lindsay 
v. Fay, 28 Wis. 177. (6) That the 
amount of the bid was paid at the 
date of the deed. Burroughs v. 
Vance, 23 So. 548, 75 Miss. 696. 

[ce] Sale to state and resale dis- 
tinguished.— Where land bid in by 
the state at a tax sale is resold to a 
third person, the statutory presump- 
tion of regularity applies to the sale 
to the state, but not to the resale by 
the state to the third person. Allen 
v. Poole, 54 Miss. 328. But see gen- 
erally supra § 1954. 

13. Scott v. Beck, 266 P. 951, 204 
Cal. 78; Bell v. Brigance, 240 P. 50, 
74 Cal.App. 322. 

Publication and posting of delin- 
ee oan in general see supra §8§ 


14 See infra § 1962. 
15. Lewis v. Griffin, 60 So. 651, 103 
Miss. 578; Hotson v. Wetherly, 60 N. 


W. 423, 88 Wis. 324. 

[a] One deed for separate tracts. 
—Proof that the list of lands sold to 
individuals filed by the tax collector 
shows that two tracts which were 
separately assessed were grouped to- 


For later cases, developments and changes in the law see Annotations, same title and section number. 


o 


§ 1961] 


who assails the tax title on any of these grounds.1® 
But the rule that a tax deed is evidence only of facts 
required to be recited therein or covered by the 
statute’’ applies as to the facts of the sale;1® and, 
henee, a tax deed is not prima facie evidence of facts 
recited therein in connection with the sale which 
are not required to be recited or which the statute 
does not make such evidence;!® and a misrecital of 
such facts does not invalidate the tax deed or de- 
stroy its effect as prima facie evidence of other 
In such a ease the burden is on the 
tax purchaser or one claiming under him to prove 
the validity of the sale;?4 and, where the statute 
provides that the deed, together with proof of ad- 
vertisement and sale, shall be prima facie evidence, 
the burden of proving compliance with the statu- 
tory requirements as to the sale is on the person 


facts recited.?° 


gether and conveyed by the same deed 
does not raise the presumption that 
the law requiring tracts to be sepa- 
rately sold was not complied with, 
since no statute requires separate 
deeds for each tract of land sold. 
peeis v. Griffin, 60 So. 651, 103 Miss. 


Sale in parcels in general see supra 
4 


Ark.—Stade v. Berg, 30 S.W. 
(2a)r24a, 18a; Ark: 118; Cracraft v. 
Meyer, 88 S.W. 1027, 76 Ark. 450. 

Ga.—Livingston y. Hudson, 12 S.E. 
LIW85) Ga. 835. 

Ind.—Henderson v. Bivens, 98 N.E. 
421, 50 Ind.App. 384. 

Ky.—Kentucky Lands Inv. Co. v. 
Wilhoit, 143 S.W. 45, 146 Ky. 618; 
Kentucky Lands Inv. Co. v. Simmons, 
143 S.W. 48, 146 Ky. 588; “White v. 
McIntosh, 139 S.W. 1057, 145 Ky. 59; 
Wildharber v. Lunkenheimer, 108 S. 
W. 327, 128 Ky. 344, 32 Ky.L. 1221. 

Md.—Wagner v. Goodrich, 129 A. 
364, 148 Md. 318. 

Miss.—Jones County Land Co. v. 
Fox, 83 So. 241, 120 Miss. 798. 

N.Y.—Cary v. Given, 129 N.Y.S. 35, 
144 App.Div. 221. 

N.D.—First Nat. Bank v. Mohall 
State Bank, 206 N.W. 411, 53 N.D. 319. 

Okl.—Dixon v. Oliphant, 261 P. 188, 
126 Okl. 17; Treese v. Ferguson, 251 
P. 91, 120 Okl. 235; Turman v. Ingram, 
202 P. 993, 83 Okl. 198. 

Or.—Smith v. Dwight, 156 P. 573, 
80 Or. 1. 

[a] Place of sale-—Where the stat- 
ute requires that the land shall be 
offered for sale at the office of the 
county treasurer, a deed executed by 
the treasurer to the purchaser, recit- 
ing that the tracts or parcels de- 
scribed were severally offered for sale 
at public auction at the county treas- 
urer’s office at the front door of the 
courthouse, one attacking its validity 
on the ground that such recital is 
erroneous Has the burden of showing 
as a matter of fact that the treas- 
urer’s office was not at the front door. 
Turman v. Ingram, 202 P. 993, 83 Okl. 
198. 

[b] Occupancy of land.—The bur- 
den of proof is on the contestant to 
show occupancy of the land where he 
seeks to invalidate a tax sale because 
of lack of notice of the sale to him 
as occupant. Witherhead v. Ort, 229 
N.Y.S. 315, 223 App.Div. 626, [164 N. 
BE. 586, 249 N.Y. 567]; Cary v. Given, 
129 N.Y.S. 35, 144 App.Div. 221; West 
End Brewing Co. v. Osborne, 233 N.Y. 
S. 223, 133 Misc. 823 [rev on other 
grounds 238 N.Y.S. 345, 227 App.Div. 
340 (aff 173 N.E. 872, 254 N.Y. 572)]. 

Burden of proof on contesting par- 
ty in general see supra § 1956. 


17. See supra § 1955. 

18. See infra this note; and notes 
19, 20. 

[a] In Colorado, for example (1) 


a deed which recites that the sale was 
made in substantial conformity with 
the requirements of the statute is pri- 
ma facie evidence of every fact of 


| ute. 
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give the officer 


which the statute declares it shall be 
evidence. Imperial Securities Co. v. 
Morris, 141 P. 1160, 57 Colo. 194. (2) 
But the fact that the sale was made 
at the proper time is not one of such 


facts. Hamer v. Glenn Inv. Co., 226 
P. 299, 75 Colo. 423. 

19. Henderson yv. White, 5 S.W. 
374, 69 Tex. 103. And see infra this 
note. . 

[a] In California, for example (1) 


Pol. Code, §§ 3776, 3785, 3786, 3787 do 
not authorize the recitals in a tax 
deed to the state to be considered as 
evidence that the land was sold for 
a larger amount than the legal taxes. 
Campbell v. Shafer, 121 P. 737, 162 
Cal. 206. (2) But, in view of Pol. 
Code § 3898, making a tax deed to the 
purchaser from the state prima facie 
evidence of all the facts recited there- 
in, and requiring it to recite “facts 
necessary to authorize such sale and 
conveyance,” a recital in a deed, as 
one of such facts, that the amount 
bid was not less than the amount re- 
quired by § 3897, must prevail, in the 
absence of any showing to the con- 
trary. ‘Houghton v. Kern Valley 
Bank, 107 P. 118, 157 Cal. 289. 


ue Smart v. Peek, (Cal.) 2 P.(2d) 
380. 

21. See supra § 1957. 

22. Stowell v. Blanchard, 119 A. 


866, 122 Me. 368. 

[a] Thus one relying on title un- 
der a tax deed, in order to complete 
his prima facie title, under a statute, 
providing that the county treasurer’s 
deed duly executed and recorded, to- 
gether with the assessment of the 
county commissioners, certified to the 
county treasurer, and proof that the 
county treasurer complied with the 
requirements of the statutes in ad- 
vertising and selling, shall be prima 
facie evidence of title, must submit 
proof that the county treasurer, in 
advertising and selling in all respects 
proceeded in strict compliance with 
the statutes and as to his acts. Sto- 
well v. Blanchard, 119 A. 866, 122 Me. 
368 (under Rev. St. [1916] c 10 § 62). 

Burden of proof on tax purchaser 
in general see supra § 1957. 

23. Statutory provisions in general 
see supra § 1953. 

24 Callanan v. Hurley, 93 U.S. 387, 
23 L.Ed. 931; Bernhard v. Wall, 194 
P. 1040, 184 Cal. 612; Slocum’ v. Slo- 
cum, 30 N.W. 562, 70 Iowa 259; Shaw- 
ler v. Johnson, 3 N.W. 604, 52 Iowa 
473; Gould v. Thompson, 45 Iowa 450; 
Phelps v. Meade, 41 Iowa 470; Leavitt 
v. Watson, 37 Iowa 93; Ware v. Lit- 
tle, 35 Lowa 234; Buckley v. Callanan, 
82 Iowa 461; Rowland v. Doty, Harr, 
(Mich.) 3. 

[a] Deed held conclusive: (1) 
That the amounts bid at the sale were 
paid forthwith as required by stat- 
Farmers’ Loan & Trust Co, v. 
Wall, 106 N.W. 160, 129 Iowa 651. (2) 
That the lands described therein were 
properly advertised, as required by 
statute. Bullis v. Marsh, 2 N.W. 578, 
6 N.W. 177, 56 Iowa 747. (3) That 
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relying on the tax title.?2 

Conclusive evidence.?® 
such statutes, that, if there was a bona fide sale, in 
substance or in fact, the deed is conclusive evidence 
that it was made at the proper time and in the prop- 
er manner,** and that there was a compliance with 
the statutory requirements to be done after the is- 
suance of the tax deed.?° 

- Facts not connected with sale. 
vision which goes no further than, to make the tax 
deed evidence of the regularity of the sale does not 
dispense with the necessity of proving the levy and 
assessment of the tax,?® and other preliminary steps 
prior to, and not directly connected with, the sale ;?7 
nor does it make the recitals of the deed evidence 
of these matters,** such as of facts necessary to 


It has been held, under 


A statutory pro- 


authority to sell;?® and the bur- 


; the statutory requirements respecting: 
the certificate and affidavit of due 
publication were complied with. Hur- 
ley v. Powell, Levy & Co., 31 Iowa 64. 

[b] In New Jersey, under sale of 
Land Act (3 Gen. St. [1895] p 2982) 
§§ 14, 15, providing that the recitals 
in deeds or declarations of sale made 
by public officers, authorized by law 
to make such sales, shall be taken 
prima facie as evidence of the truth 
of what is therein recited, and that 
the proceedings on which such deeds 
are founded shall not be subject to 
the question collaterally, but may be 
at any time reviewed by certiorari or 
other proper proceedings in the su- 
preme court or circuit court, a tax 
deed is conclusive evidence of title as 
against the objection that lots were 
assessed for taxation separately and 
sold together, unless the proceedings 
on which the deed is founded shall 
have been directly’ attacked and set 
aside. Nichols v. Older, 78 A. 689, 78 
N.J.Eq. 101. 

25. Gottstein v. Holmes, 
310, 89 Cal.App. 145. 

[a] Thus a tax deed is conclusive 
evidence that the collector stamped 
the words, “‘Sold to the state,” on tax 


264 P. 


statements. Bank of Lemoore vy, 
FPulgham, {90...P) 936; £51 -Cal! (2345 
Gottstein v. Holmes, 264 P. 310, 89 
Cal.App. 145. d 

26. See supra § 1960. 


27. Ives v. Kimball, 1 Mich. 308; 
Rathbone v. Hooney, 58 N.Y. 463. 

Presumptions and burden of proof 
as to preliminary matters in general 
see supra §§ 1955-1957. : 

28. I1l.—Doe v. Leonard, 5 Ill. 140. 

Ind.—Ward v. Montgomery, 57 Ind, 
276; Wilson v. Lemon, 23 Ind. 433, 85 
Am.D, 471. 

Mich.—Ives v. Kimball, 1 Mich, 308; 
Rowland v. Doty, Harr. 

N.Y.—Rathbone v. Hooney, 58 N.Y. 
463; Westbrook v. Willey, 47 N.Y. 
457; Beekman vy. Bigham, 5 N.Y. 366; 
Doughty v. Hope, 1 N.Y. 79, 3 Den. 
594, 4 ow.Pr. 184, How.A.Cas. 209; 
Striker v. Kelly, 2 Den. 323. 

Tex,—Yenda v. Wheeler, 9 Tex. 408, 

Wis.—Bridge v. Bracken, 3 Pinn. 
73, 3 Chandl, 75. 

[a] In Manitoba, under the stat- 
ute, ‘a tax sale deed is conclusive 
evidence of the validity of the sale 
and of all the proceedings prior to 
the same, that is, of the proceedings 
about the sale. It is not made evi- 
dence, even presumptive or prima fa- 
eie evidence, of anything else.” 
Archibald v. Youville, 7 Man. 478, 477. 

29. Overman v. Parker, 18 F.Cas. 
No. 10,623, Hempst. 692 [rev on other 
grounds 18 How. 137, 15 L.Ed. 318]; 
Shackleford v. Hooper, 65 Ga. 366; 
Wilson v. Lemon, 23 Ind. 433, 85 Am. 
D. 471; Terrell v. Martin, 64 Tex. 
121. See Tallman v. White, 2 N.Y. 
66 (quere whether deed is prima fa- 
cie evidence of facts on which power 
to sell depends). 

[a] Steps necessary to vest power 
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den of proving compliance with such prerequisites is 
on the party offering the deed in evidence.*? 


[§ 1962] (bb) Notice of Sale.** 


utory provisions and rules considered above,*? a 
tax deed, regular on its face, is at least prima facie 
evidence that the statutory requirements as to mail- 
ing, publishing, and posting notice of the tax sale 
were regularly complied with,?* such as that notice 
of the sale was properly given or mailed to the per- 
son designated by the statute;?4 or that an alle- 
gation of nonresidence was properly made in the 
tax suit to support an order of notice by publica- | 
tion;?® or that notice by advertisement of a resale 
was duly and properly given as recited in the resale 
Such presumptive evidence of notice, 
however, does not arise from a tax deed issued under 
a statute which makes no provision therefor;** and 
it has been held that, even though it may be pre- 


tax deed.*® 


to sell in the collector must be proved 
aliunde the deed of conveyance. Wil- 
son v. Lemon, 23 Ind. 4383, 85 Am.D. 
471. 

30. Overman v. Parker, 18 F.Cas. 
No. 10,623, Hempst. 692 [rev on other 
grounds 18 How. 137, 15 L.Ed. 318]; 
Doe v. Leonard, 5 Ill. 140; Latimer v. 
Lovett, 2 Dougl. (Mich.) 204; Scott v. 
Detroit Young Men’s Soc., 1 Dougl. 
(Mich.) 119 [error dism 5 How. (U.S.) 
3438, 12 L.Ed. 181]. 

Burden of proof on tax purchaser in 
general see supra § 1957. 

31. Burden of proof see supra § 
1961. 

Notice of sale in general see supra 
§§ 1592-1599. 

32. See supra § 1961. 

33. U.S.—Ontario Land Co. v. Wil- 
fong, 32 S.Ct: 328,'223 U.S! 5438, 56°. 
led, 544 [aff 171 F. 51, 96°C.C.A. 293]. 

Cal.—Smart v. Peek, 2 P.(2d) 380; 
Jacoby v. Wolff, 247 P. 195, 198 Cal. 
667; Campbell v. Moran, 119 P. 89, 
161 Cal. 325; Joslin v. Shaffer, 225 P. 
3807, 66 Cal.App. 69. 

Colo.—Sherman v. Greeley Build- 
ing & Loan Ass’n, 181 P. 975, 66 Colo. 
288; Scott v. Watkins, 157 P. 3, 61 
cea 244 [rev 138 P. 432, 25 Colo.App. 
340]. 

Ga.—Livingston v. Hudson, 12 S.EH. 
17, 85 Ga. 835. 


Towa.—Hurley v. Powell, 31 Iowa 
64 (conclusive evidence). 
N.D.—First, Nat. Bank v. Mohall 


State Bank, 206 N.W. 411, 53 N.D. 319. 

[a] In Louisiana (1) under Rev. 
St. (1870) § 3391 proof of the sale 
was prima facie evidence that legal 
advertisements were regularly made, 
and the sale was not invalid because 
it did not appear in what paper the 
advertisements were made. Cavanah 
v. Ebert, 102 So. 84, 157 La. 103. (2) 
But, by direct provision of Act (1884) 
No. 82 § 3, a tax collector’s deed was 
conclusive evidence that the sale was 
advertised according to law. Wall v. 
Rabito, 70 So. 531, 188 La. 609, (3) A 


deed may be received as evidence of | 


a prima facie valid sale where there 
is nothing in the record to impeach 
the recitals of the deed as to adver- 
tisement and notice. _Gele v. Cotonio, 
8 La.A. (Orleans) 1652 (4) But the 
probative force of the deed is much 
weakened when its recital as to valid 
notice, instead of being specific, con- 
sists in the mere transcription there- 
in of ‘the sweeping recital from the 
tax collector’s general procés verbal 
of tax sales, that he had given notice 
to all of the taxpayers therein men- 
tioned, in one of the methods required 
by law. Welsch v. Augusti, 28 So. 
363, 52 La.Ann. 1949. 

[b] In New York the statutory 
presumption from a lease for unpaid 
taxes that the tax was legally im- 
posed applies to the giving of a notice 
nee Cromwell v. Nichols, 158 N. 
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34. Gottstein v. Holmes, 264 
310, 89 Cal.App. 145; Brady v. Bost- 
wick, 132 P. 472, 21 Cal.App. 526; 
Louisiana Land Co. v. Blakewood, 59 
So. 984, 181 La. 589. 

[a] Notice to person last assessed. 
—(1) Where the statute requires no- 
tice to be mailed to the person last 
assessed to his last known post-of- 
fice address, it will be presumed, 
where the deed recites that the tax 
eollector mailed a notice to the party 
to whom the land was last assessed, 
that he knew the address of such par- 
ty at the time of the assessment im- 
mediately preceding the sale (Brady 
v. Bostwick, 132 P. 472, 21 Cal.App. 
526), (2) and that the person to whom 
the notice was sent and the address 
to which it was sent appeared on the 
assessment rolls (Usher v. Henkel, 
271 RP. 494; 205 °Cal. 413). 

[b] Such presumption is not con- 
clusive (1) as it is not to be lightly 
presumed that the legislature intend- 
ed to make a deed conclusive evidence, 
contrary to fact, that the owner was 
given notice of sale (Joslin vy. Shaf- 
fer, 225 P. 307, 66 Cal.App. 69), (2) and 
hence a deed for land sold to a pri- 
vate individual is not conclusive evi- 
dence of the mailing of a notice of 
sale to his last known post-office ad- 
dress (Krotzer v. Douglas, 124 P. 722, 


163 Cal. 49). ; 
fc] Recital that tax collector 
mailed notice to each of the tax 


debtors must, under the statute and 
constitution, making tax sales prima 
facie valid, be taken as true until dis- 
proved, Louisiana Land Co. v. Blake- 
wood, 59 So. 984, 131 La. 539. 

35. Sligo Furnace Co. v. Miller, 239 
S.W. 80, 292 Mo. 517. 

[a] -Thus, where the statute pro- 
vides that jurisdiction could be given 
to order notice by publication in a 
tax suit, either by allegation of non- 
residence in the petition, or by filing 
an affidavit containing that allega- 
tion, and it is shown that the petition 
for the sale did not authorize an or- 
der of publication, but the clerk made 
the order, and the court took jurisdic- 
tion and rendered a judgment, and 
the record recites that an affidavit 
was filed which contained an allega- 
tion of nonresidence, the filing of a 
proper affidavit will be presumed, in 


| the absence of a showing to the con- 


trary. Sligo Furnace Co. vy. Miller, 
239 S.W. 80, 292 Mo. 517. 

36. Wilson v. Kirkpatrick, 289 P. 
306, 144 Okl. 44; Coday v. Allison, 275 
P. 1060, 136 Okl. 8; Michie v, Haas, 
272 P. 883, 134 Okl. 57; Dixon v. Oli- 
phant, 26f P. 188, 126 Okl.. 17; Treese 
vy. Ferguson, 251. P. 91, 120 Okl. 235. 

[a] Resale tax deed, con re- 
quisite statutory recitals as to notice 
of resale, is presumptive evidence 
that acts and proceedings as to notice 
were duly performed. Wilson Vv. 
Kirkpatrick, 289 P. 306, 144 Okl. 44; 


[§§ 1961-1963 


sumed that the sale was advertised, in the absence 
of a statutory provision or evidence to the contra- 
ry, there is no presumption that it was advertised 
for a certain date.*§ Ov1 
the validity of a tax sale rests-on a person claiming 
thereunder, a failure to prove affirmatively that 
the required notice of sale was given is as fatal 
as would be evidence to the contrary;*® and, where 
the recital that notice was given in a certain man- 
ner is disproved, ( 
notice was given otherwise than as stated in the 


Where the burden of proving 


it is not permissible to prove that 


Failure to give notice. Where the giving of notice 
by mail is & jurisdictional prerequisite to a valid 
sale,t? a sale without actual notice by mail is in- 
valid as evidence of title despite the recitals in the 
deed excusing the failure to give such notice.*° 

[§ 1963] ee. Redemption.*+ If the statute makes 


P. | Dixon v. Oliphant, 261 P. 188, 126 Okl. 


7; Treese v. Ferguson, 251 P. 91, 120 
Okl. 235. 

37. Johnson v. Harper, 18 So. 198, 
107 Ala. 706; Johnson v. Phillips, 15 
S.E. 368, 89 Ga. 286. 

{a] In Texas, for example (1) re- 
citals in a deed issued in 1881, at 
which time the law governing the ef- 
fect of such deeds was 9 Gammell L. 
p 8, providing that the deed 
should vest good title in the purchas- 
er, but not making it evidence that 
the notice of sale required by 3 Sayles 
Harly L. (2d ed) p 518 art 4292 § 6, 
had been given, cannot be considered 
as evidence that the notice was given 
(Land v. Banks, (Civ.App.) 241 S.W. 
299 [rev on other grounds (Commn. 
App.) 254 S.W. 786, 30 A.L.R. 1]), (2) 
and Const. (1876) art 8 § 13, requiring 
the legislature to provide for the sale 
of land for taxes by deed of convey- 
ance, which shall vest a good and per- 
fect title in the purchaser, subject to 
be impeached only for fraud, does not 
give to the recital of a deed executed 
thereunder, that the notice of sale re- 
quired by law had been published or - 
given, any probative force (Land v. 
Banks, supra). (3) The successors in 
title of the purchaser under such deed 
must prove that the notice of the tax 
sale was published as required by 3 
Sayles Harly L. art 4292 § 6, or that 
there was no newspaper published in 
the county at that time, and that the 
notice was duly posted as required by 
that article if there was no newspa- 
per. Land v. Banks, supra. 

38. Jackson vy. Glos, 94 N.E. 502, 
249 Ill. 388. | 

[a] Thus a deed is invalid where 
there is no evidence that the day on 
which the precept was made and on 
which the sale opened was the day on 
which the sale was advertised to take 
place, as, even if it could be presumed 
that the officer having the duty in 
charge complied with the law and ad- 
vertised the sale, it cannot be pre- 
sumed that he advertised it for a par- 
ticular day. Jackson v. Glos, 94 N.E. 
502, 249 Ill. 388. ; 

39. See supra § 1957. 

40. Virginia & West Virginia Coal 
Co. v. Charles, 251 F. 88 [aff 254 F. 
379, 165 C.C.A. 599, error allowed 255 
F. 992, 167 C.C.A. 671, and dism 40 
S.Ct. 345, 252 U.S. 569, 64 L.Ed. 720], 

Burden of proof as to sale in gen- 
pct aS supra § 1961. : 

- ones v. Curran, 101 So. 
156 La. 1055. iene 
ret sper dgier S| ra aa: 
mi v. Furlong, 117 P. 
160 Cal, 522. i a a 
ect of void deed as to presum 
bead evidence in general et infra © 
WSs In general see supra §§ 1686— 
Evidence to show redemption as 


‘impeachment of deed see infra § 1972. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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-§§ 1963-1965] 


_a tax deed prima facie evidence of title or of the 
regularity of all proceedings prior to its execution, 
such a deed is prima facie evidence, in the absence 
of positive evidence to the contrary, that the nee- 
essary notice of the expiration of the period for 
redemption*® was duly and properly given,*® or that 
the facts did not require such notice,t? and that the 
land was not redeemed;*® and the burden is on the 
person who attacks the tax title to prove the con- 
trary.*® Such presumption or prima facie evidence, 
however, will not prevail where there is evidence 
to the contrary;*°° nor does it arise in the absence 
of a statutory provision therefor,®! as where it is 
not included in the statutory enumeration of facts 
of which the tax deed shall be prima facie evi- 
dence,°* or where the statute makes the deed evi- 
dence only of the regularity of the sale,®* or where, 
as required by statute, it is not accompanied by an 
affidavit that such notice was given.** So, also, in 
some jurisdictions, in accordance with the rule that 
the statutory effect of the deed as presumptive or 
conclusive evidence of prior acts does not apply to 
acts required to be done by applicant for the deed,®*® 
it has been held that the deed is not evidence that 
a notice to redeem was given by such applicant as 
required by statute;>® and this rule has also been 
held to apply to a tax lease.®* In eases in which 
the presumption does not apply, the burden is on 
the person claiming under the tax deed to show 
compliance with the statute with respect to such 
notice,°® and that the land had not been redeemed 
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at the time the deed was made.®® 

Presumption of redemption. Where, after land 
has been forfeited to the state for delinquent taxes, 
the state for a number of years assesses, levies, and 
collects taxes on the land in the names of the orig- 
inal owners and their successors, it will be presumed 
that the lands had been redeemed by the original 
owners;°° and such presumption is of a higher 
nature than a conflicting presumption of regularity 
arising from a deed of the land to the state.°1 

[§ 1964] (d) Extraterritorial Effect. A tax deed 
properly executed, and which is made presumptive 
or conclusive evidence of title or of the regularity 
of the prior proceedings by a statute of the state 
where such proceedings were had,*? is admissible for 
the same purpose and has the same effect in the 
courts of any other state.%* 

[§ 1965] c. Preliminaries to Introduction in Evi- 
dence®*—-(1) In General. In the absence of a stat- 
utory provision making a tax deed either presump- 
tive or conclusive evidence of the regularity and 
validity of prior proceedings,®® or, to the extent 
that such provisions do not apply, in accordance 
with the rules at common law,**® unless the recitals 
in the deed show that all preliminary steps were 
regularly taken as prescribed by law,*’ in order to 
secure the reception of a tax deed as evidence, a 
proper foundation therefor must be laid by prov- 
ing compliance with the law as to all preliminary 
acts and proceedings on which the deed is based,®8 
such as in respect of the regularity and validity of 


45. See supra §§ 1718-1752. 

46. Lord v. Milwaukee & M. R. Co., 
15 F.Cas.No. 8,507, 17 Wis. 570 note; 
Young v. Iowa Toilers’ Protective As- 
soc., 76 N.W. 822, 106 Iowa 447; Sou- 
kup v. Union Inv. Co., 51 N.W. 167, 84 
Iowa 448, 35 Am.S.R. 317; Reed v. 
Thompson, 9 N.W. 331, 56 Iowa 455; 
Wilson v. Crafts, 9 N.W. 333, 56 Iowa 
450; Fisher v. Betts, 96 N.W. 132, 12 
N.D. 197; Ulrickson v. Ulrickson, 173 
N.W. 742, 42 S.D. 225. 

fa] It will be presumed that no- 
tice was served on the person in 
whose name the land was_ taxed. 
Soukup v. Union Inv. Co., 51 N.W. 167, 
84 Iowa 448, 35 Am.S.R. 317. 

[b] In Minnesota, under Gen. St. 
(1913) § 2132, making a tax certificate 
prima facie evidence of title in fee 
in the grantee after the time for re- 
demption has expired, does not prove 
the giving of notice of expiration. 
Deaver v. Napier, 166 N.W. 187, 139 
Minn. 219. 

47. Garmoe v. 21 N.W. 
493, 65 Iowa 147. ¥ 

When notice dispensed with see 

supra §§ 1718—1720. 
. 48. Armstrong v. Jarron, 125 P. 
170, 21 Idaho 747; Stewart v. Crysler, 
3 N.E. 471, 100 N.Y. 378. And see 
cases supra note 46. 

49, Armstrong v. Jarron, 125 P. 
170, 21 Idaho 747; Twedt v. Hanson, 
226 N.W. 615, 58 N.D. 571. See Nind 
v. Myers, 109 N.W. 335, 15 N.D. 400, 
8 L.R.A.N.S. 157 (one claiming title 
under a tax-sale certificate need not 
prove that no redemption had been 
made). 

Burden of proof in general see 
supra §§ 1956, 1957. 

50. People v. Ladew, 170 N.Y.S. 
196, 102 Mise. 595; Golden Valley 
, County v. Miller, 220 N.W. 839, 57 N. 
D. 101. 

fa] Thus the record of a state’s 
tax deeds is not presumptive evidence 
that notice was given, where it is 
shown that the land was occupied at 
the expiration of the redemption 
period and that no notice was given. 
People v. Ladew, 170 N.Y.S. 196, 102 
Misc. 595. 

51. Harton v. Enslen, 62 So. 


Sturgeon, 


696,! 


182 Ala. 408. 

52. Mitchell v. Trowbridge, 105 P. 
878, 47 Colo. 6; Richards v. Beggs, 72 
P. 1077, 31 Colo. 186; McConnell v. 
Jones, 164 N.B. 186, 332 Ill. 620; Kep- 
ley v. Fouke, 58 N.E. 3038, 187 Ill. 162. 

53. Gage v. Bani, 12 S.Ct. 22, 141 
U.S. 344, 35 L.Ed. 776. 

54. See infra this note. 

[a] In North Carolina (1) under 
Revisal § 2904 a tax deed is not pre- 
sumptive evidence that proper notice 
of time for redemption has been giv- 
en (Price v. Slagle, 128 S.B. 161, 189 
N.C. 757; Rexford v. Phillips, 74 S.E. 
337, 159 N.C. 213; Matthews v. Fry, 54 
S.E. 379, 141 N.C. 582; King v. Cooper, 
38 S.E. 924, 128 N.C. 347), (2) unless 
it is accompanied by an affidavit that 
such notice was given (Price v. Slagle, 


supra; Rexford v. Phillips, supra). 
55. See supra § 1958. 
56. Ginaca v. Peterson, 262 F. 904 


(California); Reed v. Lyon, 31 P. 619, 
96 Cal. 501; Miller v. Miller, 31 P. 
247, 96 Cal. 376, 31 Am.S.R. 229; Main 
v. Thornton, 128 P. 766, 20 Cal.App. 
194; Cullen v. Western Mortgage & 
Warranty .Title Co., 134 P. 302, 47 
Mont. 513. 

57. See infra this note. 

[a] In New York (1) Consolidation 
Act § 941, which provides that all 
tax leases shall be presumptive evi- 
dence that “all notices required by 
law to be given previous to the expira- 
tion of two years allowed to redeem” 
were regular and valid, applies only 
to acts required to be done by the tax 
officials; and therefore such a lease 
is no evidence that the notice of the 
expiration of the time of redemption 
was served by the purchaser as re- 
quired by § 943. Hennessey v. Volken- 
ing, 22 N.Y.S. 528, 30 Abb.N.Cas. 100. 
(2) But, under L. (1873) ec 1385, as 
amended by L. (1876) c 261, the statu- 
tory presumption from leases for un- 
paid taxes that the tax was legally 
imposed, and the proceedings and sale 
were required, applies to the giving of 
notice of redemption (Cromwell v. 
Nichols, 158 N.Y.S. 556); (8) and such 
presumption supersedes that created 
by the affidavit of service of notice 
and furnishes presumptive evidence 
that all the proceedings up to the time 


of giving the lease were regular, 
which must control in the absence of 
rebutting evidence (Long Island R. 
Co. v. Adikes, 196 N.Y.S. 785, 203 
App.Div. 599). 

58. McConnell vy. Jones, 164 N.E. 
186, 382 Il]. 620. And see cases supra 
notes 56, 57. 

[a] Introduction of notice.—One 
desiring to avail himself of the effect 
of a tax deed as evidence of title 
should introduce in evidence the no- 
tice of redemption on which the deed 
was founded. Kepley v. Fouke, 58 
N.E. 308, 187 Ill. 162. 

Burden of proof on tax purchaser or 
claimant in general see supra § 1957. 

59. Broughton vy. Sherman, = 21 
Minn. 431; Greve v. Coffin, 14 Minn. 
345, 100 Am.D. 229. 

[a] Rule applied to state assign- 
ment certificate.—Mueller v. Jackson, 
40 N.W. 565, 39 Minn. 481. 

60. Wallace v. Hill, 205 S.W. 699, 
135 Ark. 353. ; 

61. Wallace v. Hill, supra. 

62. See supra §§ 1952-1954. 

63. Watson v. Atwood, 25 Conn. 
313; Bronson y. St. Croix Lumber 
Co., 46 N.W. 570, 44 Minn. 348 (as con- 
clusive evidence); Bisbee v. Torinus, 
22 Minn. 555 (as presumptive evi- 
dence). 

64 Authentication and proof of 
execution of documentary evidence in 
general see Evidence §§ 1138-1148. 

Evidence to aid construction of 
deed see supra § 1941. 

65. ‘See supra §§ 1952-1954. 

66. See supra § 1948. 

67. Sheesley v. Voorhees, 134 P. 
1008, 24 Colo.App. 428. 

68. Ala.—Howard v. Tollett, 79 So. 
309, 202 Ala. 11. 

Cal.—Keane v. Cannovan, 21 Cal. 
291, 82 Am.D. 733. 

Colo.—Richards v. Beggs, 72 P. 1077, 
81 Colo. 186; Sheesley v. Voorhees, 
134 P. 1008, 24 Colo.App. 428. 

D.C.—Beale.vi >Brown,;./17-°D.C= 574 
[aff 11 D.C. 86, and aff 13 S.Ct. 1043 
37 L.Ed. 960 


mem, 149 U.S. mem, 

mem]. é 
Ga.—Verdery v. Dotterer, 69 Ga. 

194. 


T1l.—Anderson v. McCormick, 21 N. 
EB. 803, 129 Ill. 308; Baily v. Doolittle, 
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the sale.*® To the extent, however, that the stat- 
utes making such a deed presumptive or conclusive 
evidence dispense with this preliminary evidence,*° 
in order that it may be introduced in evidence it is 
only necessary that the deed shall be fair and valid 
on its face.71 A statutory provision requiring a 
person claiming under a tax deed to prove the va- 
lidity and regularity of all proceedings prior to the 
deed has no retroactive effect as against one whose 
rights to such deed had become vested before the 
enactment of the statute.‘ 

Authority of officer. In some jurisdictions the 
party offering the deed must first show due author- 
ity in the officer making the sale and executing the 
deed,*? even though the deed recites such author- 
ative" * 

Unofficial acts. Where, under the statute, the tax 
deed is not even prima facie evidence of acts re- 
quired to be done by applicant for the deed,*® a tax 
deed is not admissible without proof of the per- 
formance of such acts by him.*® 

[§ 1966] (2) Proof of Deed.*7 Where a tax deed 
is the basis of a suit and is not a part of the rec- 
ords in the case, the deed or a certified copy thereof 
must be proved’® or introduced;*® and, although 
there is authority to the contrary,®° it is generally 
24 Ill. 577; Dukes v. Rowley, 24 Ill. 
210; Irving v. Brownell, 11 Tl. 402; Wes 
Doe v. Bean, 6 Ill. 302; Schultz v.| 620. 
O’Connell, 239 Ill.App. 312. 73. 
Bee ee Ree v. Briscoe, 92) Ind. 


Mich.—Farmers’, etc., Bank v. Bron- 
son, 14 Mich. 361; Ives v. Kimball, 1 


Boa, 


TAXATION 


And see generally supra § 1955 et seq. 
Garrick v. Chamberlain, 97 Ill. 


Virginia & West Virginia Coal 
Co. v. Charles, 254 F..379, 165 C.C.A. 
599 [aff 251 F. 83, error allowed 255 
167 C.C.A. 671, and dism 40 §S. 
Ct. 345, 252 U.S. 569, 64 L.Hd, 


[§§ 1965-1967 


% 


held that before the deed can be introduced it must 
be shown that it was executed with due observance 
of the statutory requirements as to’ signature, seal- 
ing, attestation, and acknowledgment,*! and that it 
was duly and properly recorded.’ A copy of a 
tax deed from an illegal registry thereof cannot be 
made to take the place of the original deed as evi- 
dence.** 

Successive deeds.34 A claimant under two tax 
deeds of the same property may, on the first deed 
or sale being shown to be void, introduce the second 
deed to prove his title;8°> or a claimant may offer in 
evidence a second deed, made by the tax officer after 
the action has been brought, similar to the first deed, 
except that it contains fuller recitals.°° A person 
claiming under a tax deed from the state, in order 
to establish that he has acquired the title of the 
delinquent taxpayer, must introduce a deed to the 
state vesting the delinquent taxpayer’s title in the 
state, as well as the deed from the state to the pur- 
chaser;87 and this rule applies, although the deed 
from the state to the purchaser recites that the prop- 
erty was duly sold and conveyed to the state for 
nonpayment of taxes.§& 

[§ 1967] (3) Objections to Form or Validity of 
Deed.’® To entitle a tax deed to be admitted as pre- 
it at the trial. Empire Ranch & Cat- 
tle Co. v. Langley, 127 P. 451, 23 Colo. 
App. 49. 

80. Ellis v. Clark, 23 So. 410, 39 
Fla. 714; Irving v. Brownell, 11 Ill. 
402; Grave v. Bruen, 6 Ill. eae = 


81. U.S.—Sprague vy. Pitt, 


720];| Cas.No. 138,254, McCahon (Kan.) 212, 


Mich. 308. 

Minn.—Greve vy. Coffin, 14 Minn. 345, 
100 Am.D. 229. 

Miss.—Houston Bros. v. Lenhart, 
101 So. 289, 136 Miss. 841. ) 

Ohio.—Stambaugh v. Carlin, 35 
OhioSt. 209; Thompson v. Gotham, 9 
Ohio 170; Carlisle v. Longworth, 5 
Ohio 368; Wolcott v. Holland, 27 Ohio 
Cin Ct. OL. 

Pa.—McGuire v. Gilbert, 156 A. 735, 
102 Pa.Super. 25. 

Va.—Reusens y. Lawson, 21 S.E. 
347, 91 Va. 226. 

[a] Exhaustion of personal prop- 
erty.—Where the deed fails to show 
that the personal property of the de- 
linguent had been exhausted before 
the sale of his real estate, or that he 
had no such property, such deed, un- 
less accompanied by proper evidence 
of that fact, is not admissible as evi- 
dence of title. Smith v. Kyler, 74 
Ind. 575; Ward v. Montgomery, 57 
Ind. 276. 

[b] List of lands sold to state.— 
One relying on a deed from the state 
to lands sold him as forfeited tax 
lands must introduce the list of lands 
sold to the state for taxes, as such 
list is the foundation of the state’s 
title to the land. Houston Bros. v. 
Lenhart, 101 So. 289, 136 Miss. 841. 

Tax deed as evidence at common law 
in general see supra § 1950. 

69. Howard v. Tollett, 79 So. 309, 
202 Ala. 11; Vadeboncoeur v. Hannon, 
49 So. 292, 159 Ala. 617.. And see cases 
supra note 68. 

[a] Thus, where, as in Alabama, 
for example, the statutory presump- 
tion applies only to a tax deed by the 
probate judge (see supra § 1954), the 
validity of the sale must be proved 
as a preliminary to the admission of 
an auditor’s tax deed as evidence of 
title. Howard v. Tollett, 79 So. 309, 
202 Ala. 11; Vadeboncoeur v. Hannon, 
49 So. 292, 159 Ala. 617. 


70. See supra § 1955: 
71. Bowman vy. Cockrill, 6 Kan. 
311; Clark v. Hllithorp, 59 P. 286, 9 


Kan.App. 503; Wright v. U. S. Mort- 
gage Co., (Tex.Civ.App.) 54 S.W. 368. 


Shearer v. Corbin, 3 F. 705, 1 McCrary 
306; Hasey v. Page, 155 N.W. 640, 
131 Minn. 468; Bonham v. Weymouth, 
38 N.W. 805, 39 Minn. 92; Jones v. 
Devore, 8 OhioSt. 430; Carlisle v. 
Longworth, 5 Ohio 368; Reusens v. 
Lawson, 21 S.E. 347, 91 Va. 226; Wal- 
ton v. Hale, 9 Gratt. (50 Va.) 194. 

74 Hasey v. Page, 155 N.W. 640, 
131 Minn. 468; Bonham v. Weymouth, 
38 N.W. 805, 39 Minn. 92. 

75. See supra § 1952. 

76. Miller v. Miller, 31 P. 247, 96 
Cal. 376, 31 Am.S.R. 229; Horsky v. 
McKennan, 162 P. 376, 53 Mont. 50 
(notice of intention to apply for 
deed); Richmond Cedar Works vy. 
Shepard, 105 S.E. 886, 181 N.C. 138. 

[a] In Colorado, for example, 
where a tax deed is offered to estab- 
lish paramount title to real estate, the 
parties claiming thereunder must 
prove either that the statutory no- 
tice of application therefor was given, 
or that the assessed valuation ren- 
dered it unnecessary, before the deed 
can be admitted in evidence. Jack- 
= v. Larson, 136 P. 81, 24 Colo.App. 
oO . 

77. Authentication and proof of 
execution of documentary evidence in 
general see Evidence §§ 1138-1148. 

78. Lemoine vy. Dupuis, 2 La.App. 
726; New Hanover Shingle Mills Co. 
v. John L. Roper Lumber Co., 100 S.B. 
332, 178 N.C. 221. 

[a] Probate.—In the absence of 
evidence of any probate of deed, there 
can be no presumption of proper pro- 
bate, as where the proper officer cer- 
tifies that ‘an instrument has been 
duly proved, without setting out his 
acts. New Hanover Shingle Mills Co. 
v. John L. Roper Lumber Co., 100 S. 
By.) So2h) TSN. ae Ve 

79. Empire Ranch & Cattle Co. vy. 
Langley, 127 P. 451, 23 Colo.App. 49. 

{a] Thus, under a statute making 
tax deeds, complying with certain con- 
ditions, prima facie evidence of title, 
the fact that the pleadings of one su- 
ing to quiet title admit the issue of 


‘defendant’s tax deed does not relieve 


defendant of the burden of producing 


1 Kan. 610. 

Ala.—Bolling v. Smith, 79 Ala. 535. 
Ne ace RE gl CONE v. Dunn, 32° Cal. 
Ind.—Armstrong v. Hufty, 55 N.E. 
443, 60 N.E. 1080, 156 Ind. 606; Gabe 
v. Root, 93 Ind. 256; Green v.. Mc- 
Grew, 72 N.E. 1049, 73. N.E. 832, 35 
Ind.App. 104, 111 Am.S.R. 149; Essex 
v. Myers, 62 N.E. 96, 27 Ind.App. 639. 

Mo.—Dalton vy. Fenn, 40 Mo. 109. 
Bee v. Ross, 1 Watts&S. 

Tex.—Wolffarth v. De Lay, (Civ. 
App.) 142 S.W. 617. 

[a] Properly acknowledged tax 
deed is admissible in evidence with- 
out further. proof. Wetherbee v. 
Dunn, 32 Cal. 106; Foust vy. Ross, 1 
Watts&S. (Pa.) 501. 

[b] Acknowledgment in oO 
court.—(1) Record of acknowledg- 
ment of treasurer’s tax deed in open 
court is indispensable. Grakelow v. 
Nash, 98 Pa.Super. 316. (2) A min- 
ute of the court’s record stating that 
the county treasurer presented the 
deed for taxes and acknowledged the 
same is insufficient to prove acknowl- 
edgment of the particular tax deed in 
open court. Grakelow v. Nash, supra. 

82. Bolling v. Smith, 79 Ala. 535; 
Hiles v. Atlee, 49 N.W. 816, 80 Wis. 
219,27 Am.S.R. 32. 

83. Townsen v. Wilson, 9 Pa. 270. 

Authenticated transcripts or copies 
of records of private writings as evi- 
donee in general see Evidence §§ 964— 

84. 
1946. 

85. Mallory v. French, 44 Iowa 133. 

86. Brien v. O’Shaughnesy, 3 Lea 
(Tenn.) 724. 

87. Jones v. Luckel, 163 P. 906, 174 
Cal. 532; San Luis Obispo County 
Bank v. Jack, 83 P. 705, 148 Cal. 437, 
113 Am.S.R. 285; Bublitz v. Reeves, 
180 P. 28, 40 Cal.App. 75. 

88. Bublitz v. Reeves, supra. 

89. Requisites and validity of tax 
Lite in general see supra §§ 1880— 

Void deed as evidence in general see 
Evidence § 1029. 


Priorities between see supra § 


For later cases, developments and changes in the law see Annotations, same title and section number, 


me NT ee! Yes 


quirements or because it discloses 


the tax or a fatal defect in the prior proceedings,°®* 
as where it is not executed in the manner required 
by statute,°> or has not been duly and _ properly 
recorded ;°° or where it shows on its face that the 
sale was had pursuant to laws which, at the time, 
Where the recitals of the deed 


were repealed.®7 1 
affirmatively show noncompliance 


tory requirements, the deed is not admissible as 
prima facie evidence,®*’ even though it has been re- 


corded,®® and its invalidity cannot 


90. See supra §§ 1952-1964. 

91. Gibson v. Hammerburg, 83 P. 
23, 72 Kan. 363; Dawson v. Peter, 77 
N.W.. 997, 2119 “Mich, 274; Beggs v. 
Paine, 109 N.W. 322, 15 N.D. 436. 

Form and contents of tax deed in 
general see supra §§ 1880-1928. 


92. See cases infra note 93. And 
see generally supra § 1955. 

93. See supra §§ 1952-1964. 

94. U.S.—Daniels v. Case, 45 F. 
843; Sonoma County Tax Case, 13 F. 


789, 8 Sawy. 312; Roberts v. Pillow, 
20 F.Cas.No. 11,909, 1 Hempst. 624 
[rev on other grounds 13 How. 472, 
14 L.Ed. 228]. 


Ariz.—Seaverns v. Costello, 71 P. 
930, 8 Ariz. 308. 
Ark.—Pack v. Crawford, 29 Ark. 


489; Twombly y. Kimbrough, 24 Ark. 
459. 


Cal.—Knoke v. Knight, 273 P. 786, 


206 Cal. 225; Rudell v. Collins, 163 
P. 204, 174 Cal. 363; Henderson v. De 
Turk, 128 P. 747, 164 Cal. 296; Miller 
v. Luco, 22 P. 195, 80 Cal. 257. 

Colo.—Eaches v. Johnston, 104 P. 
940, 46 Colo. 457; Muntzing vy. Har- 
wood, 13% 'P.: Ti; 25 Colo.App. -292;5 
Gurnett v. Henry, 133 P. 1047, 24 Colo. 
App. 272. 

Ky.—Taylor v. Arndell, 232 S.W. 
658, 192 Ky. 249. 

La.—Renshaw v. Imboden, 31 La. 
Ann. 661... 

Me.—Allen v. Morse, 72 Me. 502. 

Mass.—Johnson vy. Scott, 91 N.E. 
302, 205 Mass. 294. 

Mich.—Ball v. Busch, 31 N.W. 565, 
64 Mich. 336. 

Minn.—Taylor v. Winona, etc., R. 
Co., 47 N.W. 453, 45 Minn. 66; Cogel 
v. Raph, 24 Minn. 194. 

Neb.—Merriam v. Dovey, 41 N.W. 
550, 25 Neb. 618. 

N.Y.—Dunkum v. Maceck Bldg, Cor- 
poration, 237 N.Y.S. 180, 227 App.Div. 
230 [aff 176 N.E. 392, 256 N.Y. 275]. 

N.C.—Phillips v. Kerr, 151 S.E. 259, 
198 N.C, 252. 

N.D.—State Finance Co. v. Trimble, 


112 N.W. 984, 16 N.D. 199; . State 
Finance Co. v. Beck, 109 N.W. 357, 15 
N.D. 374. 


Or.—Harter v. Cone, 115 P. 1070, 59 
Or. 43. 

Tenn.—Inman vy. Tucker, 198 S.W. 
247, 188 Tenn. 512. : 

W.Va.—Caretta Ry. Co. v. Fisher, 
81 S.E. 710, 74 W.Va. 115. 3 

[a] Tllustrations.—(1) AA. void 
deed is not evidence of a tax sale or 
of the existence of a tax. State Fi- 
nance Co. v. Trimble, 112 N.W. 984, 16 
N.D. 199; State Finance Co. v. Beck, 
109 NW. 357, 15 N.D. 374. (2) 
Where the deed shows that. the adver- 
tisement and sale were made by an 
officer not authorized to sell, it is not 
evidence of the truth of the recitals 
or of the regularity of the different 
steps taken. Twombly v. Kimbrough, 
94 Ark. 459. (3) A deed executed 
to one not the purchaser or the as- 
signee of such purchaser is not prima 


sumptive evidence, under the statute,®° it must be 
substantially in the form preseribed by law®! and 
be apparently fair and regular on its face,®? for a 
tax deed is not prima facie or conclusive evidence 
of title or of the regularity and validity of the deed 
and prior proceedings, under the statutes providing 
therefor,®* if it is illegal and void on its face be- 
eause of a failure to comply with the statutory re- 


TAX ATION 


source.* 


the illegality of 


explanation.® 
with the statu- 


be cured by evi- 


facie evidence of title. Hatler v. Hat- 
ler, 154 S.W. 390, 153 Ky. 93. 

[b]_ State is not estopped by such 
a deed from bringing a suit for the 
sale of the forfeited land. Caretta 
Ry. Co. v. Fisher, 81 S.E. 710, 74 W. 
Vax 116: 

95. Eaches vy. Daves, 104 P. 941, 46 
Colo. 459; Eaches v. Johnston, 104 P. 
940, 46 Colo. 457; Miller v. Meadows, 
125 N.E. 50, 71 Ind.App. 337; Mat- 
thews v. Blake, 92 P. 242,16 Wyo. 116, 
27 L.R.A.N.S. 339. 

[a] Acknowledgment.—(1) A 

deed, not shown to be properly ac- 
knowledged, is neither prima facie 
evidence of regularity of tax sale and 
prior proceeding nor of valid title in 
the grantee (Macbeth vy. Stunkard, 164 
N.E. 711, 88 Ind.App. 487), (2) and 
is inadmissible for the purpose of 
proving title in’ the purchaser, or his 
right to possession (Matthews. v. 
Blake, 92 P. 242, 16 Wyo. 116, 27 L.R. 
A.N.S. 339). 
Witness.—In the absence of a 
finding. or record showing that a deed 
was witnessed by the county treas- 
urer, it is not, so far as disclosed by 
the record, prima facie evidence of 
the title. Miller v. Meadows, 125 N. 
E. 50, 71 Ind.App. 337. 

Execution of tax deed in general 
see supra §§ 1924-1926. 

96. Olmstead v. Roberts, 127 N.Y. 
S. 854, 69 Mise. 641; Turner v. Boyce, 
33 N.Y.S. 433, 11 Misc. 502; New Han- 
over Shingle Mills Co. v. John L. 
Roper Lumber Co., 100 S.E. 332, 178 
NG. 221. 

[a] Thus a statutory provision 
that a conveyance executed by the 
comptroller, which has been recorded 
for two years in the office of the clerk 
of the county in which the lands are 
located, shall be conclusive evidence 
that the sale and proceedings prior 
thereto, and all notices required to be 
given of the expiration of the time 
allowed to redeem, were regular and 
regularly given, published, and served, 
has no application to a record which 
is wholly void. People v. Ladew, 82 
N.E. 481,189 N.Y. 355. 

Recordation or registration of tax 
deed in general see supra §§ 1929— 
alent 

97. Beers v. Hotchkiss, 238 N.Y.S. 
463, 1385 Mise. 796 [aff 245 N.Y.S. 478, 
230 App.Div. 447 (aff 175 N.E. 506, 256 
N.Y. 41)]. 

98. Empire Ranch & Cattle Co. v. 
Howell, 152 P. 1175, 60 Colo. 188 [rev 
125 P. 592, 22 Colo.App. 389]; Lam- 
bert v. Scott, 127 P. 142, 53 Colo. 357; 
Miller v. Meadows, 125 N.E. 50, 71 
Ind.App. 337; Rush v. Lewis, etce., 
County, 93 P. 943, 36 Mont. 566 [aff 
95 P. 836, 37 Mont. 240]. And see 
cases supra note 94. 

[a] Recitals conflicting with pre- 
sumption of regularity. Where a tax 
deed for land purchased by a county 
showed affirmatively that the county 
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dence aliunde, contradicting the recitals contained 
in it.t| Where, however, no infirmity appears on its © 
face, a tax deed should not be excluded because of 
extraneous facts that might destroy its validity ;? 
and, in any event, a void deed may be admitted for 
a collateral purpose,* such as to show a common 


Alteration.® A tax deed which appears on its face 
to have been altered in a material respect after its 
execution, is inadmissible in evidence to show title 
in the holder,® unless the alterations are first ex- 
plained by the party offering the deed in evidence,’ 
except that, where the alteration is an immaterial 
one, it may be admitted in evidence without such 


Canceled ‘deed. A tax deed which is canceled by 
a public officer under statutory authority® is no long- 
er evidence of title in the purchaser.?° 

Deed transferring several tracts. 


Where the stat- 


violation of the statute, the purchaser 
thereof will not be protected by a 
presumption of regularity in the pro- 
ceeding, or by a statute making tax 
deeds prima facie evidence of certain 
matters, since a tax deed is construed 
most strongly against the grantee 
thereunder. Rush v. Lewis, etc., 
County, 93 P. 943, 36 Mont. 566 [aff 
95 P. 836, 37 Mont. 240]. 

99. Zink v. McManus, 24 N.E. 467, 
121 N.Y. 259. 

[a] Thus, under a statutory provi- - 
sion that a tax deed when recorded 
creates a presumption, conclusive af- 
ter two years, of the regularity of the 
proceedings, the recording of a deed, 
which is void because of the _ in- 
sufficiency of its description to iden- 
tify the land, does not aid the deed. 
Zink v. McManus, 24 N.E. 467, 121 N. 
Y. 259; Rhinehart v. O’Connor, 158 
N.Y.S. 337, 173 App.Div. 942. 

1. Daniels v. Case, 45 F. 8438; 
Pack v. Crawford, 29 Ark. 489; New- 
som: v. Jacobs, 119 P. 628, 51 Colo. 
579; Minter v. Durham, 11 P. 231, 
13 Or. 470. 3 

[a] Thus, where the tax deed on 
which defendant in ejectment relied 
was void on its face, he was not en- 
titled to the benefit of the five-year 
statute of limitations by showing by 
extrinsic evidence that he would have 
been entitled to a valid deed. New- 
sou Vv. Jacobs; °119 'P. °623, 51 Cole: 

ao 

Amendment or correction of deed 
see supra §§ 1932-1937. 

Evidence to aid construction of deed 
im general see supra § 1941. 

2. Orr v. Wallace, (Tex.Civ.App.) 
285 S.W. 650 [aff (Commn.App.) 296 
S.W. 871 (mod on other grounds 
(Commn.App.) 10 S.W.(2d) 381)]. 

3. Wise v. Newatney, 42 N.W. 339, 
26 Neb. 88. 

[a] Payment.—(1) A void tax 
deed under which defendant’s grantor 
claimed to hold the land may be ad- 
mitted in evidence, being the only evi- 
dence of the payment of taxes for 
which an allowance is claimed. Wise 
v. Newatney, 42 N.W. 339, 26 Neb. 88. 
(2) Evidence of payment generally 
see supra §§ 1246-1248. 

Void. deed as evidence in general 
see Evidence § 1029. 

4 Skov v. Coffin, (Tex.Civ.App.) 
137 S.W. 450. 

5. Altered instrument as evidence 
in general see Alteration of Instru- 
ments §§ 28-32; Evidence § 1029. 

6. Miiler v. Luco, 22 P. 195, 80 Cal. 
257; Long v. Stanley, 30 So. 8238, 79 
Miss. 298. , 

7. Miller v. Luco, 22 P. 195, 80 Cal. 


8. Lee v. Newland, 30 A. 258, 164 
Pa. 360. 

As to altered instrument in general 
see Alteration of Instruments § 36. 

9. See supra § 1939. 

10. Nowlen v. Hall, 87 N.W. 222, 


was a competitive bidder at the sale in'128 Mich. 274. 
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cute allows a purchaser to include in his deed as many 
tracts as he desires, a tax deed is not inadmissible 
as against the specific objection that it includes 
transfers of several parcels of land.** 

[§ 1968] (4) Judgment and Precept or Order of 
In some states where a tax sale of land is 
founded on the judgment or decree of a court, it 
is necessary, before receiving the tax deed as evi- 
dence of title, that the party relying on it shail 
first show the judgment and the precept or order of 
but such proof is not necessary 
where the tax deed is introduced merely to prove 
On a collateral attack it 
will be presumed that the tax deed correctly recites 
the judgment,’* or, where the records, have been 
lost, that the proceedings in respect of the judgment 
and execution were in compliance with the statute.1® 
Where, by statute, the tax deed is only “prima facie 
evidence of the regularity of all proceedings subse- 
quent to the judgment,”!* it does not cure defects 
in the record of the judgment and its necessary 


Sale 12 


sale thereon ;?% 


some collateral fact.1+ 


11. McConnell v. Jones, 164 N.E. 
186, 332 Ill. 620; Roach v. Landis, 
(Mo.App.) 1 S.W.(2d) 203. 

12. Deeds of sheriffs or other offi- 
cers in general see Evidence § 1142. 

13. U.S.—Little v. Herndon, 10 


Wall. 26, 19 L.Ed. 878 (construing Il-. 


linois statute). 

Cal.—People v. Doe, 31 Cal. 220. 

Ga.—Sabattie v. Baggs, 55 Ga. 572. 

Ill.—Glanz v. Ziabek, 84 N.B. 36, 
233 Ill. 22; Metropolitan West Side 
El. R. Co. v. Eschner, 83 N.E. 809, 232 
Tll. 210; Blair v. Johnson, 74 N.E. 747, 
215 Ill. 552; Gage v. Tompson, 43 
N.E. 1062, 161 Ill. 403; Gilbreath v. 
Dilday,. 38 N-E572,. 162.1) 2075, Ber- 
ry v. Burton, 18 N.E. 653, 126 Ill. 599; 
Gage v. Caraher, 17 N.H. 777, 125 Ill. 
447; Bell v. Johnson, 111 Ill. 374; 
Smith v. Hutchinson, 108 Ill. 662; 
Gage v. Lightburn, 93 Ill. 248; Cot- 
tingham v. Springer, 8& Ill. 90; Wil- 
liams v. Underhill, 58 Ill. 437; Wild- 
ing v. Horner, 50 Ill. 50; Elston v. 
Kennicott, 46 Ill. 187; Charles v. 
Waugh, 35 Ill. 315; Baily v. Doolittle, 
24 Ill. 577; Dukes v. Rowley, 24 Il. 
210; Marsh vy. Chestnut, 14 Ill. 223; 
Spellman v. Curtenius, 12 Ill. 409; 
Lusk v. Harber, 8 Ill. 158; Atkins v. 
Hinman, 7 Ill: 437; Hinman v. Pope, 
(oe 0b Ben Gp Oe 

Ind.—Burt v. Hasselman, 38 N.E. 
598, 139 Ind. 196; Doe v. Himelick, 4 
Blackf. 494. 

Mich.—McKinnon, v. Meston, 62 N. 
W. 1014, 104 Mich. 642; Taylor v. De- 
veaux, 59 N.W. 250, 100 Mich. 581. 

Nev.—Bolan v. Bolan, 4 Nev. 150. 

s.c.—Sprott v. Sprott, 96 S.E. 617, 
110 S.C. 4388, 114 S.C. 62. 

Tenn.—Johnson v. Mills, 3 Hayw. 
38; Castleman vy. Phillipsburg Land 
Co., 1 Tenn.Ch.App. 9. : 

Tex.—Lumpkin v. Woods, (Civ. 
App.) 135 S.W. 1139. 

[a] Deed is not prima facie evi- 
dence (1) of regularity and validity 
where the execution on which the 
sale was made was without authority. 
Sprott v. Sprott, 96 S.H. 617, 110 S.C. 
438, 114 S.C. 62. (2) Execution for 
sale in general see supra §§ 1580-1582. 

[b] Judgment, order of sale, and 
sheriff’s deed in a tax suit, against 
unknown owners, .are admissible in 
evidence, against persons not par- 
ties to the tax suit, as muniments of 
title to establish that the grantee had 
acquired title of the unknown owner. 
Woods v. Moore, (Tex.Civ.App.) 185 
S.W. 623. 

[c] Where tax execution was not 
void for insufficiency of description 
of the land, there is no error in ad- 
mitting a deed based on a tax fieri 
facias over the objection that the fieri 
facias, under which levy was made 
and the deed based, contained no suf- 


TAXATION 


judicated.?® 


ficient description. Hightower  v. 
Hightower, 127 S.E. 108, 159 Ga. 769. 
14. Sawyer v. Campbell, (Ill.) 2 
N.E.. 660. 
[a] Bona fides of purchaser may 
be evidenced by the tax deed without 
proof of a valid judgment and_ pre- 
cept. SH el v. Campbell, (Ill.) 2 


N.E t 

Miller v. Keaton, 139 S.W. 158, 
236 Mo. 694. 
mn ee Fahey v. Beggs, 109 A. 630, 266 


a. - 

[a] Thus, where in ejectment by 
plaintiff, claiming title under a sher- 
iff’s deed made in pursuance of a sale 
on execution on a judgment in favor 
of a city to recover on a Scire facias 
issued on a delinquent tax lien, plain- 
tiff offered in evidence the record of 
the judgment by virtue of which the 
sheriff sold the property and the rec- 
ord of a scire facias sur municipal 
lien and an alias scire facias on the 
same, and the record of the scire faci- 
as and the alias scire facias and the 
judgment thereon cannot be found, 
and there are only the docket en- 
tries as evidence of the regularity of 
the proceedings, it will be assumed 
that the return of the sheriff on the 
alias scire facias showed a regular 
proceeding under the statute. Fahey 
v. Beggs, 109 A. 630, 266 Pa. 151. 

17. See supra §§ 1952-1963. 

18. Gilliland v. Armstrong, 71 So. 
700, 196 Ala. 513. 

19. Guillory v. Elms, 52 So. 767, 
126 La. 560. : 

20. Evidence to aid construction 
of deed see supra § 1941. 

21. See supra §§ 1952-1963. 

22. U.S.—Martin vy. Barbour, 11 S. 
Ct. 944, 140 U.S. 634, 35 L.Ed. 546; 
Gage v. Kaufman, 10 S.Ct. 406, 133 U. 
S. 471, 33 L.Ed. 725; Kelly v. Her- 
rall, 20 F. 364. 

Ark.—Morris v. Breedlove, 
W. 223, 89 Ark, 296; Townsend v. 
Martin, 17 S.W. 875, 55 Ark, 192; 
Williamson v. Mimms, 5 S.W. 320, 49 
Ark. 336; Hickman v. Kempner, 35 
Ark. 505. } 

Cal.—Boyer v. Gelhaus, 125 P. 916, 
19 Cal.App. 320. 

5 gD -C ar HO WACRY v. Nash, 38 App.D.C. 

98. 

Fla.—Peninsular Naval Stores Co. 
v. Mathers, 119 So. 338, 96 Fla. 620; 
Saunders y. Collins, 57 So. 342, 62 
Fla. 273; Starks v. Sawyer, 47 So. 
513, 56 Fla. 596. 

Idaho.—Armstrong v. Jarron, 125 
P. 170, 21 Idaho 747; Wilson v. Locke, 
111 P. 247, 18 Idaho 582; McMasters 
v. Torsen, 51 P. 100, 5 Idaho 536. 

Ill.—Job v. Tebbetts, 10 Ill. 376. 

Ind.—Skelton v. Sharp, 67 N.E. 535, 
161 Ind. 383; Wilson v. Lemon, 23 
Ind. 433, 85 Am.D. 471; Allen v. Gilk- 


antecedent proceedings.?® 
vision that the act of sale adds nothing to the force 
and effect of the adjudication for taxes, but only 
affords proof of the adjudication, where there has 
been an adjudication for taxes of property which 
from the description in .the assessment and adver- 
tisement is not susceptible of identification, or there 
has been an adjudication of a sufficiently described 
tract, an act of sale predicated thereon cannot af- 
ford proof of the sale to the adjudicatee of a de- 
seribed tract other than that which has been ad- 
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[§§ 1967-1969 


Under a statutory pro- 


[§ 1969] d. Impeachment of Deed or Rebuttal of 
Presumptions?°—(1) In General. 
a tax deed is by law made prima facie evidence of 
title and of compliance with the provisions of the 
statutes regulating taxes and tax sales,?1 the deed 
may be impeached or its character as prima facie 
evidence rebutted, by proper evidence showing a 
failure to comply with the statutory requirements 
as to any jurisdictional or substantial matters,?? ex- 


Notwithstanding 


ison, 132 N.B. 12, 76 Ind.App. 233; 
Brown v. Reeves, 68 N.H. 604, 31 Ind. 
App. 517. 

Iowa.—Farmers’ L. & T. Co. v. 
Wall, 106 N.W. 160, 129 Iowa 651; 
Long v. Burnett, 13 Iowa 28, 81 Am.D. 
420: Rayburn v. Kuhl, 10 Iowa 92; 
Laraby v. Reid, 3 Greene 419. 

Kan.—Salter v. Corbett, 102 P. 452, 
80 Kan. 327; City R. Co. v. Chesney, 
1 P. 520, 30 Kan. 199. 

Ky.—Kypadel Coal & Lumber Co. 
v. Millard, 177 S.W. 270, 165 Ky. 432; 
Kentucky Lands Inv. Co. v. Wilhoit, 
143 S.W. 45, 146 Ky. 618; Kentucky 
Lands Inv. Co. v. Simmons, 143 S.W. 
43, 146 Ky. 588; Moseley v. Hamilton, 
124 S.W. 894, 136 Ky. 680. 

La.—Tensas Delta Land Co. v. 
Sholars, 29 So. 908, 105 La. 357; Wad- 
dill v. Walton, 7 So. 737, 42 La.Ann. 
763; State v. Herron, 29 La.Ann. 848; 
Winter v. Atkinson, 28 La,Ann. 650. . 

Mass.—Landers v. City of Boston, 
165 N.E. 676, 267 Mass. 17. 

Mich.—Watts v. Bublitz, 58 N.W. 
465, 99 Mich. 586. 

Miss.—National Bank of the Repub- 
lic _v. Louisville, etc., R. Co., 17 So. 
7, 72 Miss. 447; Hardie v. Chrisman, 
60 Miss. 671; Caston v. Caston. 60 
eee: 475; Ray v. Murdock, 36 Miss. 

Mo.—Laclede Land & Improvement 
Coysva Creason, 175 S.W. 55, 264 Mo. 
452; Williams v. Sands, 158 S.w. 47, 
251 Mo. 147; Kinney v. Forsythe, 9 
S.W. 918, 96 Mo. 414; Ewart --. Da- 
vis, 76 Mo. 129. 

N.Y.—Brown v. Goodwin, 75 N.Y. 
409 [aff 1 Abb.N.Cas. 452]; Johnson 
v. Elwood, 53 N.Y. 431; Curtiss v. 
Follett, 152 Barb.) 33.%. 

N.D.—Cruser v. Williams, 100 N.W. 
(21, L382 ND 284: 

BF aa ety: v. Yeoman, i6 Ohio 

Okl.—-Wilson v. Kirkpatrick, 289 P. 
306, 144 Okl. 44; Miller v. Noble, 157 
ey ew _ Okl. 29. 

r.—Johnson v. White, 119 P. 
60 Or. 614. ree 
a.—Simpson v. Meyers, 47 868, 
a ee pe ae 
-C.—Bull v. Kirk, 16 S.E. 151, 
SSpo ldwell ‘ 
-D.—Caldwell v. Pierson, 159 N.W. 
124, 37°S.D.. 546. 3 in 


Tenn.—Randolph vy. Metcalf, 6 
Coldw. 400; Henderson v. Staritt, 4 
Sneed 470. 


W.Va.—Dequasie vy. Harris, 16 : 
Va. 345. Xu 
Wis.—Burrows v. Bashford, 22 Wis. 
103; Delaplaine -v. Cook, 7 Wis. 44. 
[a] Failure to publish notice of 
application for deed (1) may be shown 
after the deed is admitted in evidence. 
Saunders v. Collins, 57 So. 342, 62 Fla. 
273. (2) Presumption as to such no- 


For later cases, developments and changes in the law see Annotations, same title and section number, 


Z 
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_ peach deed or rebut presumption: 


F §§ 1969-1970] 


cept to the extent that such defenses to the deed are 
restricted by statute;?* and, if the recitals of the 
deed do not themselves impeach its validity, affirm- 
ative evidence is necessary to overthrow it,?4 the 
burden being on the person who attacks the validity 
of the deed, of overcoming its validity or the pre- 
Where. evidence sufficient 
for this purpose is introduced, the effect of the tax 
deed as prima facie evidence?® is overcome, and the 
deed is ineffective to convey title;?7 and it is then 
incumbent on the person claiming title through the 


sumption raised by it.25 


tax deed to prove its validity.?’ 


Particular defects. For the purpose of impeach- 
ing the deed or rebutting its effect as presumptive 
evidence, it may be shown, among other things,?°® that 
the land in question was not subject to taxation at 
the time it was assessed;°° that the tax judgment 
was invalid;*! that no execution was issued on the 


tice see supra § 1958. 

[b] Evidence held inadmissible.— 
(1) Tax roll and return of township 
treasurer. Watts v. Bublitz, 58 N.W. 
465, 99 Mich. 586. (2) That notice of 
publication of the petition for fore- 
closure of the tax lien did not show 
that the paper was designated by the 
auditor general, since, a statement of 
the designation either in the notice or 
affidavit being unnecessary, it is an 
attempt to attack the jurisdiction of 
the court foreclosing the lien by evi- 
dence outside the record. .Watts v. 
Bublitz, supra. 

23. Gibbs v. Dortch, 62 Miss. 671; 
Davis v. Vanarsdale, 59 Miss. 367; 
Greene v. Williams, 58 Miss. 752. 

24. Fla— Walker v. Standard Lum- 
ber Co., 124 So. 820, 428, 98 Fla. 912, 
913. 

Kan.—Pierce v. Adams, 93 P. 594, 
77 Kan. 46. , 

Me.—Orono v. Veazie, 57 Me. 517. 

Miss.—yYazoo, etc., R. Co. v. Mc- 
Larty, 15 So. 928, 71 Miss. 755. 

Neb.—Starr v. Voss, -89 N.W._750, 
2 Neb. (Unoff.) 642; Concordia L. & 
|. Co. v. Van Camp, 89 N.W. 744, 2 
Neb. (Unoff.) 633. 

25. See supra § 1956. 

26. See supra §§ 1952-1964. 

27. Allen v. Gilkison, 182 N.E. 12, 
76 Ind.App. 233; City Ry. Co. v. Ches- 
ney, 1 P. 520, 30 Kan. 199; Thibodeaux 
v. Havens, 77 So. 313, 116 Miss. 476; 
National Bank of the Republic v. Lou- 
isville, N. O. & T. Ry. Co., 17 So. 7, 
72 Miss. 447; Gallatin v. Tri-State 
Land Co., 131 N.W. 224, 89 Neb. 235. 
‘And see cases infra this note; and 
supra note 22. f ; 

[a] Evidence held sufficient to ens 
In re Lindner, 2 La.A. 
Smith v. Dwight, 156 
eey cua re packs 
son, 83 S.E. 454, 99 S.C. : an- 
dolph v. Metcalf, 6 Coldw. (Tenn. ) 
ADO? 62) AS .to. registerefl notice of 
delinquency. Dupuis vy. Reynaud, 8 
La.App. 116. 

act Evidence held insufficient to 
impeach deed or overcome presump- 
tion: (1) In general. Bullock v. 
Duerson, 129 S.W. 10838, 95 Ark, 445; 
Morris v. Morris, 101 P. 1020, 80 Kan. 
134: Close v. Rowan, 130 So..350, 171 
La. "263; In re Aztec Land Co., 1 La.A. 
(Orleans) 43; Gwynne Vv. Neiswanger, 
18 Ohio 400; Crawford v. Floyd, 72 
S.E. 711, 112 Va. 699. (2) As to com- 
putation of amount due for delinquent 
taxes. Lyle v. Raynolds, 210 P. 1093, 
112 Kan. 365. (3) As to resale tax 
deed. Wilson v. Kirkpatrick, 289 P. 
306, 144 Okl. 44. 

[ec] Application for deed.—(1) 
Testimony of clerk or deputy clerk 
that he does not remember giving 
notice of tax deeds applied for cannot 
alone overcome prima facie effect of 
tax deed. Tangeman vy. Sjoblom, 
(Fla.) 130 So. 603; Shomaker v. deg 
Betts Co., 60 So. 117, 64 Fla. 466. (2) 
Presumption of application for deed 


In general. 
(Orleans) 319; 
P. 578, 80: Or. =1; 


TAXATION 


[61 C.J.] 1391 


judgment ;3? that the purchaser at the tax sale was 
disqualified from acquiring the title by reason of 
a duty resting on him to pay the taxes;*? that the 
land was not sufficiently described in the tax rec- 
ords and deed;** or that the deed was not prop- 
erly acknowledged.*® 

As conclusive evidence. 
making a tax deed conclusive evidence as to certain 
matters*® does not prevent its being impeached for 
‘jurisdictional defects,?7 or on other grounds.?8 

[§ 1970] (2) Levy and Assessment,°° 


A statutory provision 


Under the 


above rules*® it is competent for a person seeking 


See supra § 1955. 

[d] Sale to state—A _ statutory 
presumption that a tax deed to an in- 
dividual conveys a perfect title, ex- 
cept for certain defenses, is not over- 
come by the fact that the land-was 
also sold to the state at the same 
time, since the deed to the individual 
purchaser conclusively establishes 
that there was a bidder, that the mon- 
ey was paid and the deed executed, 
and hence the deed to the state was a 
nullity. Thibodeaux y. Havens, 177 
So. 313, 116 Miss. 476. 

[e] Tax lease as presumptive evi- 
dence is overcome on production of 
the assessment roll or official action 
showing noncompliance with the stat- 
utory requirements. People ex rel. 
National Park Bank v. Metz, 126 N.Y. 
S.-986, 141 App.Div. 600. 

[f] Where there is no evidence in 
record (1) to show want of notice or 
any other defect, the presumptive 
validity of the tax title remains un- 
rebutted. Bourke v. Huffman, 2 La.A. 
(Orleans) 142. (2) Proof by records 
in general see supra § 1951. 


28. See supra § 1957. 
29. See infra § 1970. 
30. Treat v. Lawrence, 42 Wis. 330. 


Land subject to sale see supra §§ 
1533-1539. 

Property subject to taxation see su- 
pra § 134 et seq. 

31. Williams v. Sands, 158 S.W. 
47, 251 Mo. 147. 

Proceedings for judgment see supra 
§§ 1552-1579. 

32. Griffin v. Franklin, 123 S.W. 
1092, 224 Mo. 667. 

[a] Evidence held sufficient.—The 
prima facie proof afforded by recitals 
as to issuance of execution on a tax 
sale is overcome, where such recitals 
are contradicted by entries in execu- 
tion dockets kept by the court as re- 
quired by statute. Shelton v. Frank- 
lin, 123 S.W. 1084, 224 Mo. 342, 135 
Am:S.R. 537. 

[b] Evidence held insufficlent.— 
Testimony that no execution was 
found among the proper files of the 
case is not sufficient to overcome re- 
citals that the sale was made under 
an execution duly issued. Griffin v. 
Franklin, 123 S.W. 1092, 224 Mo. 667. 

Execution in gemeral see supra §§ 
1580-1582. 

33. Blakeley v. Bestor, 13 Ill. 708. 

Persons who may purchase see su- 
pra §§ 1615-1631. 


34. Sullenger v. Baecher, 101 N.E. 
517, 102 N.E. 380, 55 Ind.App. 365; 
Sligo Furnace Co. v. Kieffer, (Mo.) 


229 S.W. 188; Consumers Brewing Co. 
v. Hardway, 2, OhioApp. 171, 17 Ohio 
Cir.Ct.N.S. 475. 

[a] Mere irregularities in descrip- 
tion of property do not overcome pre- 
sumption. Consumers Brewing Co. 
vy. Hardway, 2 OhioApp. 171, 17 Ohio 
Cir.Ct.N.S. 475. : 

Description of property in deed in 
general see supra §§ 1914-1923. 

35. Grakelow v. Nash, 98 Pa.Super. 


‘ 


to impeach a tax deed or rebut the presumptions of 
regularity and validity*! to show that there was no 
levy of the tax in question;*? that the levy was 
illegal or for an unlawful purpose;*’ that the land 
was never legally assessed for taxation;4* or that 
the assessment was so erroneous, irregular, or de- 


316. 

[a] Court record, which discloses 
that there was no minute identifying 
defendant’s tax deed as one acknowl- 
edged in court, is conclusive proof of 
want of acknowledgment. Grakelow 
v. Nash, 98 Pa.Super. 316. 

Acknowledgment of tax deed in 
general see supra § 1927. 

36. See generally supra § 1953. 

37. Joslyn v. Rockwell, 28 N.E. 
604, 128 N.Y. 334. 

38. Wallace v. McEchron, 68 N.E. 
663,176 N.Y. 424; McCarthy v. Moore, 
214 N.Y.S. 104, 215 App.Div. 97 [rev 
211 N.Y.S. 731, 125 Misc. 453]. 


sae In general see supra §§ 673— 
40. See supra § 1969. 
41. See supra §§ 1952-1964. 


42.. Florida Say. Bank y. Brittain, 
20 Fla. 507; Hintrager v. Kiene, 15 
N.W. 568, 17 NeW. 910, 62 Iowa 605. 

43. U.S.—Culbertson y. H. Whit- 
beck Co., 8 S.Ct. 1136, 127 U.S. 326, 32 
L.Ed. 134. , 

Ark.—Parr y. Matthews, 8 S.W. 22, 
50 Ark. 390. 

Or.—Stitt v. Stringham, 105 P. 252, 
55. Or. 89. 

S.D.—Gibson v. Pekarek, 126 N.W. 
597, 25 S.D. 281, Ann.Cas.1912B 944 
[aff 131 N.W. 728, 27.S.D. 423]. 

Tex.—Lufkin v. Galveston, 11 S.W. 
340, 73 Tex. 340. 

[a] Evidence held inadmissible as 
to acts or proceedings under a re- 
pealed statute. Rowlett v. Nash, 38 
App.D.C. 598. : 

Requisites and validity of levy see 
supra §§ 687-699. 

44. U.S.—Parker v. Overman, 
How. 137, 15 L.Ed. 318. 

Cal.—Davis v. Pacific Imp. Co., 94 
Pac. 595, 7 Cal.App. 452. 

Tll.— Schuyler v. Hull, 11 Ill. 
Tibbetts v. Job, 11 Ill. 453; 
v. Bruen, 11 Ill. 431. 

Iowa.—Easton vy. Savery, 44 Iowa 
654. 

La.—In re Lake, 3 So. 479, 40 La. 
Ann. 142. 

N.Y.—Shattuck y, Bascom, 12 N.E. 
283, 105°N.Y. 739. 

S.D.—Bradshaw v. Brady, 161 N.W. 
IRS fears wens) Bani 7 

Wash.—Hurd v. Brisner, 28 P. 871, 
3 Wash. 1, 28 Am.S.R.\ 17. 

[a] Proper record, complete and 
free from mutilation, which fails to 
show an assessment, overcomes the 
effect of the tax deed as prima facie 
evidence of the fact and regularity of 
the assessment. Easton v. Savery, 44 
Iowa 654. ae 

[b] That no valuation was placed 
on land in the assessor’s book for the 
year for which it was sold does not 
overcome the presumption of assess- 
ment where other officers are required 
to make the assessment on the asses- 
sor’s failure to do so. Lathrop vy. Ir- 
win, 65 N.W. 972, 96 Iowa 713. 

Assessment in general see supra §§ 
758-817. 
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fective as not to sustain the subsequent tax sale 
founded thereon,*® as that it was made in the name 
of a person not the owner of the property,*® or 
that the land had not been listed.*? 
is not admissible for this purpose which is loose 
and indefinite, and calculated to mislead the jury ;*® 
and, in the absence of the production of the assess- 
ment roll, the tax collector’s return to the treasurer 
is not competent evidence of the contents of such 
roll for the purpose of showing the invalidity of 
an assessment of nonresident land sold for taxes.*® 
Where the deed is conclusive evidence of the reg- 
ularity of the manner of the assessment, listing, and 
levy of taxes,°® it cannot be attacked on the ground 
that the description of the property on the, tax list 
was not sufficient,®! or that the tax on several sep- 


arate estates was in gross.*? 


TAXATION 


But evidence 


or where a part 


tax sale,°® it is 


returned ;°° that 


Inability to find any record of an assessment in 


Presumptions as to assessment in 
general see supra § 1960. 

45. U.S.—Mathews v. Burdick, 38 

FF. 894. 

Ark.—Doniphan Lumber Co. v. 
Reid, 100 S.W. 69, 82 Ark. 31. 

Cal.—Daly v. Ah Goon, 2 P. 401, 
64 Cal. 512. 

Fla.—Daniel v. Taylor, 15 So. 313, 
33 Fla. 636; Brown v. Castellow, 14 
So. 822, 33 Fla. 204; Donald v. McKin- 
non, 17 Fla. 746. 

Tll.—Hough v. Hastings, 18 Ill. 312; 
Grave v. Bruen, 6 Ill. 167. 

Iowa.—Sully v. Kuehl, 30 Iowa 275. 

Mich.—Williams v. Mears, 27 N.W. 
863, 61 Mich. 86. 

Miss.—Gibbs v. Dortch, 62 Miss. 
671; Davis v. Vanarsdale, 59 Miss. 
367. 

N.M.—Mitche'l v. Frietze, 151 P. 
235, 20 N.M. 583. 

N.Y.—Shattuck v. Bascom, 12 N.E. 
2838, 105 N.Y. 39; Ventimiglia v. Hich- 
ner, 140 N.Y.S. 395, 155 App.Div. 236 
[motion den 102 N.E. 1116, 209 N.Y. 
514, and rev on other grounds 107 
N.E. 48, 213 N.Y. 147 (reh den 108 
N.E. 1110, 214 N.Y. 670)]; Ne-ha-sa- 
ne Park Assoc. v. Lloyd, 40 N.Y.S. 
58, 7 App.Div. 359; Turner v. Boyce, 
33 N.Y.S. 433, 11 Misc. 502. 

Or.—Stitt v. Stringham, 105 P. 252, 
55 Or. 89; Strode v. Washer, 16 P. 
926, 17 Or. 50. 

Pa,—Miller v. McCullough, 104 Pa. 
624. 

Tex.+Meredith v. Coker, 65 Tex. 
oF 

Wash.—Baer v. Choir, 32 P. 776, 36 
P. 286, 7 Wash. 6381. 

W.Va.—Dequasie v. Harris, 16 W. 
Va. 345. 

Wis.—Treat v. Lawrence, 42 Wis. 
330; Orton v. Noonan, 25 Wis. 672; 
Eaton v. North, 20 Wis. 449. 

[a] Evidence tending to show ju- 
risdictional defects in the assessment 
is admissible against the deed. Rus- 
sell v. Di Furia, 145 N.Y.S. 640, 83 
Mise. 169. 

[b] Evidence held inadmissible to 
overcome effect of deed as prima facie 
evidence of regularity and legality of 
assessment: (1) As to irregularities 
in assessments for certain prior years, 
where there is no evidence that the 
sale was made for taxes levied in 
those years. People v. Turner, 22 N. 
BE. 1022, 117 N.Y. 227, 15 Am.S.R. 498. 
(2) As to rule followed in assessing 
taxes for other years than that for 
the taxes of which the sale was made, 
and of the common report as to the 
rule followed in the year of the as- 
sessment in question. Marshall v. 
Benson, 4 N.W. 385, 762, 48 Wis. 558. 

tc] Evidence held insufficient to 
overcome effect of deed as prima facie 
evidence of regularity and legality of 
assessment: (1) In general. .Math- 
ews v. Burdick, 38 F. 894; Mundee vy. 
Freeman, 3 So. 153, 23 Fla. 529. (2) 
As to description of property. Cas- 


sady v. Sapp, 19 N.W. 909, 64 Iowa 
203. (3) As to notice to nonresidents. 
Colman v. Shattuck, 62 N.Y. 348 [aff 
2°-Hun 497, 5 Thomps.&C. 34]. (4) 
As to misspelling taxpayer’s name on 
assessment roll, in view of fact that 
from examination of photographic 
copy of assessment roll it was impos- 
Sible to say with certainty that name 
was misspelled. Bell v. Brigance, 240 
P. 50, 74 Cal.App. 322. (5) As to wide 
difference between amount of assess- 
ment and amount of sale. Doniphan 
Lumber Co. vy, Reid, 100 S.W. 69, 82 
Ark. sal, 

Validity of tax and of levy and as- 
sessment in general see supra § 1527. 

46. Sully v. Kuehl, 30 Iowa 275; 
tee: Veils. Wie Ps cb OA, \2o, Nek. 


[a] Assessor’s return is not ad- 
missible for the purpose of showing 
that the land was not listed in the 
name of the owner, but of another, 
unless it is accompanied by a proposal 
to introduce proof to show that the 
latter was not in fact the owner. Sul- 
ly v. Kuehl, 30 Iowa 275. 

Necessity of assessment to owner 
see supra §§ 783-784. 

47. Rexford v. Phillips, 74 S.E. 
sal tooe NC, (21'3; 

List or statement by taxpayer in 
general see supra §§ 763-771. 

48. Scott v. Mills, 4 S.W. 908, 49 
Ark. 266; Grave v. Bruen, 6 Ill. 167; 


Williams v. Mears, 27 N.W. 863, 61 
Mich. 86. 


49. Wood v. Knapp, 2 N.E. 632,100 
IND 00 
Gs See generally supra §§ 1953, 
al . 

51. Robinson y. First Nat. Bank, 


48 Iowa 354. 


52. Robinson yv. First Nat. Bank, 
supra. 

53. Early vy. Whittingham, 43 Iowa 
162; Hilton v. Bender, 69 N.Y. 75; 


Bradshaw v. Brady, 161 N.W. 195, 38 
S.D. 279. 


54. Scott v. Mills, 4 S.W. 908, 49 
Ark. 266. 
{a] Certificate of county clerk 


that he could not find in his office cer- 
tain records or evidence, as to the 
assessment and forfeiture of the 
lands, does not overcome the prima 
facie effect of the deed. Scott v. 
Mills, 4 S.W. 908, 49 Ark. 266. 

55. Slocum v. Slocum, 30 N.W. 562, 
70 Iowa 259. 

{a] Thus inability of county audi- 
tor to find in his office the assessment: 
book for the year for the taxes for 
which the land was sold, where there 
is in existence a tax list for that year, 
including therein the land in dispute, 
does not overcome the presumption of 
an assessment. Slocum vy. Slocum, 30 
N.W. 562, 70 Iowa 259. 

56. Barrett v. Kevane, 69 N.W. 
1036, 100 Iowa 653. 7 

57. Sale for delinquent taxes in 
general see supra § 1514 et seq. 


[§§ 1970-1971 


the proper office therefor has been held sufficient 
to overcome the effect of a deed as prima facie evi- 
dence of the assessment;®* but there is authority 
to the contrary,®* particularly where there is in 
existence a tax list including the lands in dispute,*® 


of such records, including the as- 


sessor’s books, have been destroyed by fire.*° 

[§ 1971] (8) Sale.®* Notwithstanding the effect 
given by statute to tax deeds as presumptive evi- 
dence of the fact, regularity, and validity of the 


competent to show, in opposition 


to the deed or title founded thereon, that the stat- 
utory requirements were not complied with in re- 
spect of substantial acts or proceedings connected 
with the tax sale,®® such as that a delinquent tax 
list had not been properly made, published, and 


the necessary demand for the tax- 


58. See supra §§ 1961, 1962. 

59. Ky.—Grays v. Mills, 244 S.W. 
291, 196 Ky. 122; Anderson v. Daugh- 
erty, 183 S.W. 545, 169 Ky. 308; Kypa- 
del Coal & Lumber Co. v. Millard, 177 
S.W. 270, 165 Ky. 432; Kentucky 
Lands Inv. Co. v. Simmons, 143 S.W. 
43, 146 Ky. 588. 

Mass.—Fuller v. Fuller, 117 N.E. 
838, 228 Mass. 441. 

N.D.—First Nat. Bank v. Mohall 
ote Bank, 206° N.W.« '411;-53  N-D. 


Okl1.—Gaston v. Caruth, 243 P. 192, 
116 Okl. 146. 

Or.—Johnson v. White, 119 P. 769, 
60 Or. 611. 

And see cases infra notes 60-68. 

[a] Recitals in deed.—The prima 
facie presumption of regularity of the 
Sale created by the offer in evidence 
of a tax deed may be overcome by re- 
citals in the deed itself which con- 
trovert the regularity of any essen- 
tial step in the proceedings. Stitt v. 
Stringham, 105 P. 252, 55 Or. 89. 

60. Cal.—Davis vy. Pacific Imp. Co., 
94 P. 595, 7 Cal.App. 452. 

Ind.—Knotts v. Tuxbury, 117 N.E. 
282, 69 Ind.App. 248. 

Miss.—Lusk y. Seal, 91 So. 386, 129 
Miss. 228. 

N.D.—First Nat. Bank v. Mohall 
Pate Bank, 206 N.W. 411, 53 N.D. 

W.Va.—Matheny y. White, 106 S.E. 
651, 88 W.Va. 270. 

[a] Evidence held insufficient (1) 
to overcome presumption that delin- 
quent tax list was published. First 
Nat. Bank v. Mohall State Bank, 206 
N.W. 411, 53 N.D, 319. (2) Proof that 
the delinquent lists are kept by the 
clerk of the county in separate bound 
books by years, the list for each year 
constituting one book and each book 
being labeled to indicate its charac- 
ter and contents, is too uncertain as 
to the mode of recordation to enable 
the court to say the list for each year 
is merely bound and labeled and not 
transcribed in the books provided for 
the purpose. Matheny v. White, 106 
S.E. 651, 88 W.Va. 270. (38) A list 
not shown to be a list of lands re- 
turned as having been improperly 
placed on the land books or as being 
unascertainable by indorsement and 
recordation of an attested copy of a 
county court order and declaring that 
it was presented, examined, approved, 
and allowed as such a list, is insuffi- 


cient. Matheny v. White, supra. : 
[b] mara’ to find list or record 
thereof.—(1) The fact that delinquent 


tax lists cannot be found in the of- 
fice in which they are required to be 
kept on searches made at least six 
years after the years when the lists 
should have been prepared is not suf- 
ficient to show that no such lists were 
ever prepared, so as to render deeds 
void, in the face of -the statutory pre- 
Sumption from the deeds themselves 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 1971] 


and the presumption of the perform- 
ance of all official duties. Reis v. Pa- 
cific Imp. Co., (Cal.App.) 94 P. 597; 
Davis v. Pacific Imp. Co., 94 P. 595, 7 
Cal.App. 452. (2) Proof that no record 
of list can now be found by the chan- 
cery clerk is insufficient to show that 
the list of lands held by the state 
for taxes and subject to sale was not 
recorded in a book kept for that pur- 
pose by the chancery clerk, as requir- 
ed by law. Lusk v. Seal, 91 So. 386, 
129 Miss. 228. (3) Proof that the 
minutes of the board of supervisors 
show no record that the tax collec- 
tor, clerk, and president of the board 
corrected and prepared the list of land 
Subject to sale is insufficient to show 
noncompliance with the law, where 
that is not a matter to be shown by 
such minutes. Lusk vy. Seal, supra. 
[c] Attested copy of county court 
order (1) appearing on a delinquency 
list sent to the state auditor does not 
prove lack of presentation to the coun- 
ty court and approval thereof by it 
as a list of lands delinquent for non- 
payment of taxes, it being no part of 
the proceedings of record in the 
elerk’s office of the county court. 
Maitheny v. White, 106 S.E. 651, 88 W. 
Va. 270. (2) But the attested copy of 
such order constitutes a sufficient cer- 
tification of the allowance of the list, 
and the list so sent up may show by 
its contents that it is a list of land 
delinquent for nonpayment of taxes 
and has been misdescribed in the at- 
tested order. Matheny y. White, su- 


pea 8 a, 


ra. 

{d] Mere excerpt from conclusion 
of delinquent tax list, showing only 
a recapitulation of the contents there- 
of, by districts, cities, and towns, un- 
der an-incomplete subheading which, 
if complete. would indicate a reca- 
pituiation of a list of lands returned 
as having been improperly placed on 
the land baoks or as being unascer- 
tainable, but over an affidavit appro- 
priate to a list of lands returned de- 
linquent for nonpayment of taxes, is 
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a) 


made pursuant to a sale based on such 
_list, on the ground of lack of a re- 
turn of delinquency for nonpayment 
of taxes. Matheny v. White, 106 S.E. 
651, 88 W.Va. 270. 
Delinquent list in general see supra 
§§ 1540-1551. 
61. Lathrop v. Howley, 50 Iowa 39. 
Necessity of demand fer taxes be- 
fore sale see supra § 1523. 
a 62. Jones y. McLain, 23 Ark. 429; 
i Parker v. Smith, 4 Blackf. (ind.) 70; 
Laraby v. Reid, 3 Greene (Iowa) 419. 
4 Exhaustion of personalty as condi- 
6 tion precedent to sale see supra §§ 
4 1524, 1525. 
= 63. U.S.—Ryan v. Staples, 76 F. 
: 721, 23 C.C.A. 541,78 F..563,-23 C.C.A. 
551; Marx v. Hanthorn, 30 F. 579 [aff 
im 13 S.Ct. 508, 148 U.S. 172, 37 L.Ed. 
10]. 
Ala.—Johnson y. Harper, 18 So. 198, 
107 Ala. 706. 
Cal.—Smith v. Boston, 119 P. 91, 161 


SP CS ee ieee Ree ey 


ate” 


“ Cal. 341. 
Fla.—Daniel v. Taylor, 15 So. 313, 
33 Fla. 636. 


4 Kan.—City R. Co. v. Chesney, 1 P. 
520, 30 Kan. 199. 
La.—Jones v. Curran, 101 So. 415, 
156 La. 1055; Pickett v. Southern 
unekie Club, 18 So. 634, 47 La.Ann. 
305 


Miss.—Lusk v. Seal, 91 So. 386, 129 
Miss. 228. 

Okl.—Wilkinson v. Gibbons, 224 P. 
178, 98 Okl. 93; Adams’ v. Toliver, 217 
P. 851, 91 Okl. 125. 


[61 7C.-J.—88] - 


es was not made before the sale;®1 that there was 
a failure to exhaust the owner’s personalty before 
resorting to the land;°? that the requirements of 
the statute in regard to the notice or advertisement 
of the sale were not complied with;** that no sale 
in fact ever took place;** that the sale was not 


not sufficient to overthrow a deed. 


TAXATION 


chaser.°8 


597, 25 S.D. 281, Ann.Cas.1912B 944 
[aff 131 N.W. 728, 27 S.D. 423]. 
Tenn.—Douglass y. Mumford, 7 


Baxt. 415. 

Wis.—Hiles vy. Cate, 48 N.W. 802, 
75 Wis. 91. 

[a] Such evidence must be positive 


to overcome a recital that notice of 
sale was given to the debtor. Pickett 
v. Southern Athletic Club, 18 So. 634, 
47 La.Ann, 1605. 

[b] Record in clerk’s office of the 
advertisement of a sale of lands for 
taxes is admissible to show that land 
claimed under a deed as sold at such 
sale was not advertised. Daniel v. 
Taylor, 15 So. 313, 38 Fla. 636. 

[ec] Positive denial by owner of 
receipt of notice (1) of the intended 
sale overcomes the unsupported pre- 
sumption of notice and validity re- 
sulting from the deed. In re Laffer- 
randerie, 37 So. 990, 114 La. 6; Mat- 
tern v. Parqutt, 123, So; 189, 10 la. 
App. 769; In re Nylka Land Co., 8 La. 
A. (Orleans) 151; Viavant v. Plassan, 
3 La.A. (Orleans) 31; In re Lindner, 
1 La.A. (Orleans) 80. (2) But the 
bare denial of receipt of notice may 
be overcome by affirmative evidence 
of a disinterested official, corroborat- 
ed by a public record. In re Nylka 
Land Co., supra; 
supra; In re Lindner, supra. 

{d] Failure to find proofs of pub- 
lication and posting of notices of the 
tax sale in the proper office, as re- 
quired by law to be filed and pre- 
served therein, rebuts the statutory 
presumption of the regularity of the 
prior proceedings, including the sale. 
Hiles v. Cate, 43 N.W. 802, 75 Wis. 


91: 

[e] Evidence held sufficient (1) to 
show proper publication and posting 
of notice. Caseville Inv. Co. v. Berg, 
229 N.W. 532, 201 Wis. 144. (2) Proof 
that the advertisement of sale did not 
appear in the only newspaper pub- 
lished in the county is insufficient to 
invalidate the purchaser’s title, in the 
absence of any evidence that notice 
was not posted as authorized by stat- 
ute, in lieu of newspaper publication. 
Lusk v. Seal, 91 So. 386, 129 Miss. 228. 

{f] In North Carolina it has been 
held that the rule that the recitals 
in the deed are evidence, either conclu- 
sive or presumptive, does not apply 
when the tax deed itself is attacked 
for noncompliance with conditions 
precedent with reference to notice of 
sale. McNair v. Boyd, 79 S.E. 966, 
163 N.C. 478. 

Notice or advertisement of tax sale 
in general see supra §§ 1592-1599. 

Presumptions as to notice of sale 
see supra § 1962. 

64. Kelly v. Herrall, 20 F. 364; 
Gardner v. Early, 28 N.W. 427, 69 Towa 
42; Hogdon v. Green, 10 N.W. 267, 
56 lowa 733; McNamara v. Estes, 22 
Iowa 246; Coxe v. Deringer, 82 Pa. 
236. 

[a] Clear and strong evidence re- 
quired.—A treasurer’s deed to com- 
missioners, reciting the sale for tax- 
es, is the best evidence of the fact 
of the sale, and it cannot be avoided 
by anything less than clear and 
strong evidence that no sale was 
made; and hence, where a treasurer’s 
deed of a certain date is offered in evi- 
dence, the fact that there is no entry 
of the sale in the treasurer’s book for 
that year, and that the treasurer 
wrote a letter to the attacking par- 
ty’s ancestor and made no mention of 
the sale, and that afterward he re- 
ceived taxes from such ancestor and 
said nothing of the sale, is not suffi- 


S.D.—Gibson v. Pekarek, 126: N.W.] cient evidence to invalidate the deed. 


Viavant v. Plassan, |, 
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held at the proper time*®® or place;** that the sale 
was not conducted in the manner prescribed by 
law;°* or that there was fraud or collusion on the 
part of the officer making the sale, or the tax pur- 


Coxe v. Deringer, 82 Pa. 236. 

65. Ark.—Taylor y. Van Meter, 13 
S.W. 699, 538 Ark. 204. 

Cal.—Bernhard v. Wall, 194 P. 1040, 
184 Cal. 612. 

Iowa.—Bullis vy. Marsh, 2 N.W. 578, 
6 N.W. 177, 56 Iowa 747; Thompson 
v. Ware, 48 Iowa 455. ° 
_ Pa.—Lee y. Newland, 30 A. 258, 164 
Pa. 360. 

Tenn.—Thompson vy. Lawrence, 2 
Baxt. 415, 

[a] “vidence held insufficient.— 
Testimony of the clerk of tax board 
that he did not “remember what 
might be called a ‘regular tax sale’ ”’ 
in the year in which the land was 
sold for taxes is insufficient to show 
that the sale was not held on the day 
appointed by law. SBullis v. Marsh, 2 
N.W. 576, 6 N.W.:177, 56 Iowa 747. 

[b] Contrary entries on the sales 
book as to whether or not there were 
adjourned sales in a certain month 
are insufficient to impeach recitals 
that such adjourned sales were held. 
ae v. Newland, 30. A. 258, 164 Pa. 

Time of tax sale in general see su- 
pra §§ 1603, 1604. 


nis Thompson vy. Ware, 43 Iowa 
Place of tax sales in general see su- 
pra § 1602. 
67. Ark.—Biscoe y. Coulter, 18 
Ark. 423. ; 


ype ee rang lon v. Keiler, 44 Iowa 


La.—Wykoff’s Heirs v. Miller, 19 
So. 478, 48 La.Ann. 475. 

Me.—Smith v. Bodfish, 27 Me. 289. 

Miss.—Mixon v. Clevenger, 20 So. 
148, 74 Miss. 67. 

Wash.—Stoll v. Griffith, 82 P. 1025, 
41 Wash. 37. 

[a] Evidence held inadmissible to 
show that separate parcels were sold 
en masse for a lump sum, where the 
tax deed was not shown to be void on 
its face. Culver vy. Gillian, 254 S.W. 
681, 160 Ark. 397. 

[b] Evidence held insufficient: To 
overcome presumption: (1) As to land 
not being sold in parcels. Neal v. 
Shepard, 128 So. 69, 157 Miss. 730 
[sug error overr 128 So. 583]; Mixon 
v. Clevenger, 20 So. 148, 74 Miss. 67. 
(2) As to lots being sold separately 
and as a whole on same day. Mar- 
tin v. Smith, 105 So. 494, 140 Miss. 
168. (3) To affect-validity of title 
on the ground that the purchaser 
was only the purchaser nominally, 
and that his vendee was the real pur- 
chaser. Wykoff’s Heirs vy. Miller, 19 
So. 478, 48 La.Ann. : 475. 

[ce] Recitals of return of sale do 
not affect the validity of the deed, 
where the law does not require or au- 
thorize such return but makes the 
deed prima facie evidence that the 
sale was conducted in the manner pro- 
vided by law,. especially where the 
return recites that the sale was so 
conducted and its other recitals are 
not necessarily inconsistent there- 


with. Stoll v. Griffith, 82 P. 1025, 41 
Wash. 387. 
[d] Testimony of tax collector, if 


competent for such a purpose, is not 
sufficient to overturn and defeat a tax 
title to land acquired by purchase 
from the auditor, by impeaching the 
truth of his own official return, at- 
tested by the county clerk, as to the 
mode of offering the lands for sale. 
Biscoe v. Coulter, 18 Ark. 423. 

Mode and conduct of tax sales or 
een in general see supra §§ 1600- 
1614. 

68. Smith v. Boston, 119 P. 91, 161 
Cal. 341; Butler v. Delano, 42 Iowa 
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As to warrant.®® The assessment book is inad- 
missible to show that no warrant to the collector 
was annexed to it when the statute does not re- 
quire it to be so annexed,’® but evidence of the col- 
lector is admissible to prove that no warrant was 
annexed to the assessment roll as required by law." 

As conclusive evidence. If the statute makes the 
deed conclusive evidence of the regularity of the 
sale,‘ it cannot be impeached on account of mat- 
ters not going to the jurisdiction or authority to 
sell.78 

Certified transcripts from the records of the tax 
sales need not be introduced as the best evidence, 
for the purpose of impeachment, but the records 
themselves may be introduced.** 

[§ 1972] (4) Payment of Tax or Redemption. 
Although a tax deed may by statute be made prima 
facie evidence that the taxes were not paid before 
sale,7° and that the land had not been redeemed at 
the date of the deed,7® it is permissible for a party 


TAX ATION 


[§§ 1971-1972 | 


claiming in opposition to the deed to impeach and 
defeat it by proof that the taxes on the land in 
question were in fact paid before the sale;"" or 
that a bona fide attempt to pay the taxes had been 
made and the fault was that of the public officers ;** 
or that the property was duly and effectually re- 
deemed after the sale;7® or that no notice of the 
expiration of the redemption period was given.*° 
It has been held that it is not to be inferred that 
very strong proof is required to rebut such presump- 
tion of nonpayment of taxes,§t but that the proof 
must be clear and decisive to overcome a return 
showing ‘nonpayment and the prima facie effect of 
the tax deed.*? ‘ 

As conclusive evidence. Even though the deed is 
made conclusive evidence of the regularity of the 
sale and prior proceedings,®? the fact of payment 
may be shown, as constituting a jurisdictional de- 
fect in the proceedings.®* 


350; Moseley v. Hamilton, 124 S.W. 
894, 1386 Ky. 680; Fuller v. Fuller, 117 
N.E. 838, 228 Mass. 441. 

{a] False recital in deed.—Where 
a recital states that a demand was 
made on a certain former owner for 
payment of the tax, and it is shown 
that at the time of such alleged de- 
mand the former owner was dead and 
was known to be dead by the person 
who procured the making of the tax 
sale, such person must be presumed 
to have known of the falsity of the 
recitals of his deed that summons 
was served and demand made on the 
owner at dates later than the latter’s 
death. Fuller v. Fuller, 117 N.E. 838, 
228 Mass. 441. 

69. Warrant in general see supra 
§§ 1580-1582. 

Sag Donald vy. McKinnon, 17 Fla. 

6. 

71. Donald v. McKinnon, supra. 
72. See supra § 19538. 

73. Slocum v. Slocum, 30 N.W. 562, 
70 Iowa 259; Clark v. Thompson, 37 
Iowa 536; Flanagan v. Grimmet, 10 
Gratt. (51 Va.) 421. 

[a] Thus, under a statute making 
a tax deed conclusive evidence as to 
matters relating to the manner of 
sale, the memorandum of the treasur- 
er showing an adjournment of the sale 
cannot be received in evidence to con- 
tradict or render the deed invalid. 
Clark v. Thompson, 37 Iowa 536. 

[b] Evidence that sale was not ad- 
journed one, as recited in the deed, 
is not admissible under such a stat- 
ute, Slocum v. Slocum, 30 N.W. 562, 
70 Iowa 259. 

74. Empire Ranch & Cattle Co. v. 
Lanning, 113 P. 491, 49 Colo. 458. 

Certified copies of private writings 
as evidence in general see Evidence 
§§ 964-971. E 

75. Daniels vy. Burso, 40 Ill. 307. 

76. See supra § 1963. 

77. Ark.—Hickman y. Kempner, 35 
Ark. 505. 

Cal.—Boyer v. Gelhaus, 125 P. 916, 
19 Cal.App. 320. 

Colo.—Carnaham vy. Sieber Cattle 
Co.pe82) P15 9251734. Colow 257; 

Ill.—Daniels v. Burso, 40 Ill. 307; 
Spellman vy. Curtenius, 12 Ill. 409. 

Iowa.—Slocum v. Slocum, 30 N.W. 
562, 70 Iowa 259; Fenton y. Way, 40 
as 196; Walton y. Gray, 29 Iowa 

Kan.—Walker y. Douglas, 18 P. 503, 
39 Kan. 441. 

' Ky.—Blight v. Banks, 6 T.B.Mon. 
192, 17 Am.D. 136. 

La.—Marr v. Kane, 63 So. 246, 133 
La. 627. 

Mich.—Wood v. Bigelow, 73 N.W. 
129, 115 Mich. 123; Rowland v. Doty, 
Harr.73) i 

Miss.—Virden v. Bowers, 55 Miss. 
1; Weir y. Kitchens, 52 Miss, 74. 


_N.Y.—Parsons v. Parker, 30 N.Y. 
S. 134, 80 Hun 281; Utica Bank v. 
ncamnabeys 3 Barb.Ch. 528, 49 Am.D, 


N.C.—Moore v. Byrd, 23 S.E. 968, 
118 N.C. 688. 

Or.—Nickum y. Gaston, 42 P. 130, 
28sOriz322, 

Wash.—Sparks y. Standard Lumber 
Co., 159 P. 812, 92 Wash. 584; Puget 
Sound Nat. Bank v. Biswanger, 109 P. 
327, 59 Wash. 134; Smith v. Jansen, 
85 P. 672, 43 Wash. 6. ! 

W.Va.—Kendall v. Phares, 74 S.E. 
664, 70 W.Va. 516; Jones v. Dils, 18 
W.Va. 759; Bradley v. Ewart, 18 W. 
Va. 598. j 

Wis.—Randall v. Dailey, 28 N.W. 
352, 66. Wis. 285; Merton vy. Dolphin, 
28 Wis. 456. 

[a] Property owner may show in 
a collateral proaeeding that the tax 
has been paid, or the land was not 
liable thereto, and in such ease the 
judgment and deed must give way. 
Puget Sound Nat. Bank y. Biswanger, 
109 PB. 327, 59 Wash. 134. 

{b] That land was not returned 
delinquent is admissible to show that 
the taxes had been paid. Lewis v. 
Disher, 25 Wis. 441. 

{c] Evidence held insufficient: (1) 
To show that taxes were paid before 
the sale. Slocum v. Slocum, 30 N.W. 
562, 70 Iowa 259. (2) To overcome 
the presumption of nonpayment of 
taxes raised by the deed. Marr vy. 
Kane, 63 So. 246, 133 La. 627. 

[d] Entry on stub of tax receipt 
book, in the absence of the receipt it- 
self, is sufficient to overcome the pre- 
sumption of nonpayment raised by the 
tax deed. Harrison vy. Sauerwein, 30 
N.W. 571, 70 Iowa 291. 

[e] Where there was a duplicate 
assessment to the owner and also to 
one S, and the owner paid his taxes, 
the assessment in the name of S and 
the sale therefor are void, and tax ti- 
tle derived therefrom is not validat- 
ed by the statutory presumption. 
Stehl v. Boenig, 190 N.Y.S. 508, 198 
App.Div. 1007; Dodd v. Boenig, 186 
N.Y.S. 116, 114 Mise. 144 [aff 190 N. 
Y.S. 922]. 

Payment of taxes in general see su- 
pra §§ 1224-1252. 

78. Sparks v. Lumber Co., 159 P. 
812, 92 Wash. 584. 

79. Cooper v. Shepardson, 51 Cal. 
298: Jones v. Sturzenberg, 210 P. 835, 
59 Cal.App. 350; Daniels v. Burso, 40 
Ill. 307; Fenton v. Way, 40 Iowa 196; 
Goodman y. Sanger, 85 Pa. 37. 

[a] Presumption of redemption 
arising from lapse of time and non- 
claim may be rebutted. by facts, 
Goodman v. Sanger, 85 Pa. 37. 

[b] Certificate of redemption for 
lands sold for taxes under a statute 
requiring all taxes on the property to 


be paid to effect a redemption sustains 
a finding that the amount specified 
therein was the total amount required 
to redeem the land from a sale for 
taxes, together with subsequent ac- 
erued taxes, and to rebut a presump- 
tion that other taxes were then un- 
paid, raised by a deed pursuant to a 
subsequent sale. Boyer y. Gelhaus, 
125 P. 916, 19 Cal.App. 320. * 
Effect of redemption in general see 
supra §§ 1788-1790. : 
80. Swanson v. Campbell, 151 N.W. 
534, 129 Minn. 72; Ostrander v. Dar- 
ling, 27 N.E. 353, 127 N.Y. 70; Daw- 
son vy. Anderson, 132 P. 666, 38 Okl. 


167; Caldwell v. Pierson, 159 N.W. 
124, 37 S.D. 546. f 
[a] Presumption overcome.—(1) 


Where the sheriff’s return of service 


.of notice of expiration of the period 


of redemption from tax sale shows an 
insufficient service, it will be presum- 
ed that the service was made as shown 
in such return, and the prima facie 
evidence furnished by the tax deed 
as to the regularity of all prior pro- 
ceedings is overcome. Dawson y. An- 
derson, 132 P. 666, 38 Okl. 167. (2) 
When the record of the tax sale it- 
self. fails to show affirmatively the 
notice to redeem, the statutory pre- 
sumption that the record is prima 
facie evidence of the facts therein 
recited is ipso facto overcome. Cald- 
pet y. Pierson, 159 N.W.:124,.37 S.D. 

[b] Presumption not overcome,— 
The presumption that proper notice 
to redeem was given is not overcome 
by the evidence of a clerk in the 
comptroller’s office who produces a 
book containing printed notices pur- 
porting to have been cut from news- 
papers and pasted into such book, 
among, them the notice of the sale 
of the land in question, where there 
are ho affidavits of the publishers of 
the newspaper with reference to the 
length of time the notices were pub- 
lished, and no certificate or proof that 
they were the notices published ‘is 
attached, and the clerk testifies that 
he has no personal knowledge that 
these notices were published or of the 
contents of the papers, and that cor- 
rect notices might have been. pub- 
lished for all that he knew. Ostran- 
ace v. Darling, 27 N.E. 553, 127 N.Y. 
Deed as evidence of notice to re- 
deem see supra § 1963, 

Presumption as to notice of re- 
demption see supra § 1963. 

81. Daniels v. Burso, 40 Ill. 307. 

82. Kentucky Lands Env. Co. v. 
Wilhoit, 143 S.W. 45, 146 Ky. 618; 
Kentucky Lands Inv. Co. y. Simmons, 
143 S.W. 48, 146 Ky. 588. 

ea Foes supra § mane 

OSlyn v. Rockwell, 28 N.E. 

128 N.Y. 334. ih ae 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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~ §§ 1972-1975] 


_ Where deed void.s° One contesting its validity 
need not show that the taxes had been paid, since 
such requirement applies only where the tax deed 
is valid and has passed a title, and not when, being 
void, it has conveyed no title.8¢ 

[§ 1973] D. Actions Concerning Tax Title*87— 
1. Right of Action in General—a. Actions by Tax 

Title Claimant—-(1) Recovery of Possession—(a) 
In General. When the time for redemption has ex- 
pired and the tax purchaser has received his deed, 
he becomes entitled to, and may take possession 
without suit if he can do so peaceably;8® but if 
surrender of possession is refused, he may main- 
tain a suit therefor, in the form of ejectment or 
other appropriate proceeding.®® 

[§ 1974] (b) Form of Proceeding. To secure 
possession of realty, the holder of a tax deed there- 
to must resort to the same legal remedy for pos- 
session as the holder of any other deed,®® which is 
ordinarily ejectment.®°! Where permitted by stat- 
ute, however, and within general rules governing 
such matters, the tax purchaser may recover pos- 
session by summary proceedings,®? as by means of 


85. Void deed as affecting prelim-; v. Loxley, 79 N.W. 
inary proof see supra § 1967. : Mann v. Carson, 79 
86. Rexford vy. Phillips, 74 S.E.| Mich. 631; 


337, 159 N.C. 2138. 
87. Actions to foreclose right of [a] 


Where 


TAXATION 


978, 121 Mich. 63; 


Belmar v. Kennedy, 32 A. 
1058, 53 N.J.Eq. 466. . 
After change of possession.— 


[61 C.J.] 1895 


an order requiring the sheriff to put the purchaser 
in possession,®? or’a writ of assistance similar to 
that used in mortgage foreclosure cases,®* or a writ 
of possession,®® or an action of forcible entry and 
unlawful detainer.®® 

Law or equity. Ordinarily, a tax purchaser’s suit 
for possession of the land should be brought in a 
court of competent jurisdiction at law,®? and not 
in equity,®® although the objection would appear 
to be one of procedure and not jurisdictional.®® 
Where, by statute or otherwise, a tax purchaser can 
sue for possession in a court of equity, he will be 
denied relief where he does not come into court with 
clean hands. 

Where action is essentially one to try title,? nei- 
ther a writ of assistance*® nor forcible entry and 
detainer* is the proper remedy for the tax purchaser 
seeking possession of the property. 

[§ 1975] (c) Title or Interest Necessary—aa. To 
Sue. It is essential to maintenance of a tax pur- 
chaser’s action for possession of the property that 
he shall first have received his deed. He recoy- 
ers on the strength of his tax title, and need not ~ 
adjudicatee therein named is entitled 
to a writ of possession. Pate v. Burn- 
side, 55 So. 729, 129 La. 104. 

Possession, writ of see Writ [40 


Cyc 2867 note 54}. 
96. Wilkerson v. Hudson, 13 So. 


N.W. 941, 120 


redemption see supra §§ 1707-1717. 

88. See supra § 1803. 

Main v. Doty, 271 P. 287, 126 
667; Kansas State Agricultural 
College v. Linscott, 1 P. 81, 30 Kan. 
240; Oswego County v. Betts, 6 N.Y. 
S. 934, 53 Hun 638; Wisconsin River 
Land Co. v. Paine Lumber Co., 110 
N.W. 220, 130 Wis. 393. 

“Holder of such tax deed may main- 
tain an action for the recovery of pos- 
session of the property and for all 
other equitable relief.” Main vy. 
Doty, supra. : 

Form of proceeding see infra § 1974. 

90. Steltz v. Morgan, 101 P. 1057, 
16 Idaho 368, 28 L.R.A.N.S. 398. 

[a] In Louisiana (1) the purchas- 
er cannot proceed to evict the former 
owner by a proceeding by rule, but 
must bring his action by petition and 
citation, under which the validity of 
his alleged sale can be fully investi- 
gated. Schoembs v. Krieger, 33 La. 
Ann, 420; Mayenno v. Millaudon, 32 
La.Ann, 1123; Fischel v. Mercier, 32 
La.Ann, 704. (2) Where an owner 
and tax delinquent remain in posses- 
sion after sale for a number of years, 
the remedy of the tax title owner to 
oust the former owner is provided by 
statute, and trespass is not a proper 
remedy. South Louisiana Land Co. v. 
Norgress, 45 So. 49, 120 La. 168. 


91. Duff v. Hall, 123 N.W. 11, 158 
Mich. 513. 
[a] Ejectment is sole remedy 


where the circumstances do not bring 
the tax purchaser within the benefit 
of statutes permitting recovery of 
possession by other proceedings, such 
as summary proceedings or forcible 
entry and detainer. Duff v. Hall, 123 
N.W. 11, 158 Mich. 513. 

Generally see Ejectment 19 C.J. p 
0 


92. People v. Andrews, 52 N.Y. 
445; Matter of Cary, 56 N.Y.S. 6, 37 
App.Div. 631. 

Summary proceedings see 60 C.J. p 


1013. 
State v. Morrison, 22:’S.E. 605, 
44 S.C. 470. 

94. San Jose v. Fulton, 45 Cal. 316; 
People v. Grant, 45 Cal. 97; People v. 
Doe, 31 Cal. 220; Moss v. Mayo, 23 
Cal. 421; City of Detroit v. Triangle 
Land Co., 173 N.W. 489, 207 Mich. 49; 
G. F. Sanborn Co. v. Johnson, 111 N. 
W. 1091, 148 Mich. 405; Beck v. Finn, 
80 N.W. 785, 122 Mich. 21; Roberts 


it appears that plaintiff in 
ejectment had taken possession of 
lands under a void tax deed, and put 
in a tenant, who surrendered posses- 
sion to defendant, and defendant 
showed an equitable interest in the 
land not connected with plaintiff's 
claim of title, plaintiff's only remedy 
is to recover possession by Summary 
proceedings. Shaw v. Hill, 47 N.W. 
247, 83 Mich. 322, 21 Am.S.R. 607. 

[b] Effect of improvements after 
assessment.—No statute or rule of 
law sustains a contention that the 
tax title holder’s right to a writ of as- 
sistance to obtain possession of the 
premises is limited because of im- 
provements made after tax was as- 


sessed. City of Detroit v. Triangle 
ae Co., 173 N.W. 489, 207 Mich. 


oe 

[ec] Existence of fiduciary rela- 
tions between parties at the time of 
the sale, such that equity would hold 
the purchaser a trustee for the pos- 
sessor in the purchase on the ground 
of constructive fraud, will not pre- 
vent the issuance of the writ in favor 
of the purchaser at a tax sale. Mills 
v. Tukey, 22 Cal. 373, 88 Am.D. 74. 

[d] Statute prohibiting in certain 
cases not retroactive.—Pub. Acts 
(1897) No. 229 § 140, which prohibits 
the issuance of the writ for the pos- 
session of any land the title to which 
has been obtained ‘in pursuance of 
any tax sale hereafter made,” does not 
preclude the issuance of such a writ 
where the land was bid off for taxes 
before the act took effect, although 
the conveyance by the auditor general 
was made after the act took effect. 
Pierpont v. Osmun, 76 N.W. 1044, 118 
Mich. 472. 

{e] ax deed has no inherent force 
asa writ of assistance. Steltz v. Mor- 
gan, 101 P. 1057, 16 Idaho 368, 28 L.R. 
A.N.S. 398. 

Assistance, writ of see 5 C.J. p 

Loe 

95. Pate v. Burnside, 55 So. 729, 
129 La. 104; In re Lindner, 1 La.A. 
(Orleans) 28; Bloomstein v. Brien, 3 
Tenn.Ch. 55. 

[a] When writ lies.—Under Const. 
art 233, making a tax deed prima facie 
evidence of the validity of a sale, 
and Acts (1898) No. 170 § 66, provid- 
ing that, on presenting a _ certified 
copy of a sheriff’s deed, the court 
should grant an order of possession, 
on presentation of such tax deed the 


866, 71 Miss. 130; McLemore v. Scales, 
8 So. 844, 68 Miss. 47; Leavenworth 
v. Crittenden, 62 Miss. 573; Crittenden 
v. Leavenworth, 62 Miss. 32. 

[a] In Illinois the holder of the tax 
deed cannot maintain forcible entry 
and detainer against parties in pos- 
session. Schultz v. O’Connell, 239 Ill. 
App. 312. 

[b] In Michigan the remedy of the 
grantee in a deed from the commis- 
sioner of the state land office under 
Pub. Acts (1893) No. 206 p 407 § 181, 
as amended by Pub. Acts (1901) No. 
141 p 187, relating to the sale of land 
for delinquent taxes, against the orig- 
inal owner originally lawfully in pos- 
session and peacefully retaining pos- 
session, is by ejectment, and not un- 
der the forcible entry and detainer 
statute (Comp. L. [1897] § 11,154), 
nor by summary proceedings under § 


11,164. Duff v. Hall, 123 N.W. 11, 158 
Mich. 513. 
[ec] In Ohio an early “act to regu- 


late the action for forcible entry and 
detainer” has been construed as not 
making “adequate provisions to en- 
able purchasers at tax sales to oust 
the occupant claiming title adverse 
to, and senior to, the tax title.’ Kel- 
ley v. Hunter, 12 Ohio 216, 220. 

Forcible entry and detainer see 26 
Cre page. 

97. France v. Butcher, 264 S.W. 
931, 165 Ark. 312; State v. Judge Or- 
leans Parish Fourth Dist. Ct., 27 La. 


Ann. 704. 

98. France v. Butcher, 264 S.W. 
931, 165. Ark. 312. 

99. See France v. Butcher, supra 
(where objection to bringing suit in 
equity was held waived). 

1. Pitre v. Haas, 34 So. 361, 110 La. 
163. 

2. See infra §§ 1978-1981. 


3. Flint Land Co. v. Grand Rapids 
Terminal R. Co., 111 N.W. 192, 147 


Mich. 627. 
Wall, 114 P. 856, 84 


4. Lewis v. 
Kan. 662. 

5. Costley v. Allen, 56 Ala. 198; 
Hibbard v. Brown, 51 Ala. 469; Grimm 
vy. O’Connell, 54 Cal. 522. 

[a] Certificate of purchase at a 
tax sale does not vest such title in the 
purchaser as will entitle him to main- 
tain ejectment against the former 
owner, but for this purpose it is 
necessary that he shall have received 
his deed. Hibbard v. Brown, 51 Ala. 
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go behind the title of the person to whom the land 
was assessed, or, in the first instance, support the 
regularity of the prior proceedings.® 

[§ 1976] bb. To Defend. The rule that one at- 
tacking a tax title must show title or interest in 
himself? has been applied to defendants in eject- 
ment actions brought by plaintiff claiming under a 
There is authority, however, holding 
that defendant in an action of ejectment brought 
by one claiming under a tax title may show that the 
tax deed is void without first establishing his own 


tax deed.§ 


title.® 


Possession under claim of title is sufficient to 
permit defendant’s attack on a tax title.?° 

Deficient record title does not prevent an owner 
in fact of the legal title from defending an alleged 
tax title in an action at law against them to recover 


possession.++ 


Landlord may intervene in ejectment by a tax 
title claimant brought against his tenants.+ 
[§ 1977] (d) Conditions Precedent. To maintain 


469. 

{b] Reégularity.—Purchaser must 
recover, if at all, on his deed, sup- 
ported by evidence of the regularity 
of the prior proceedings, if they are 
attacked. Grimm vy. O’Connell, 54 Cal. 
522 


6. Taylor v. Taylor, 77 A. 663, 228 
Pa. 424; McCoy v. Michew, 7 Watts 
&S. (Pa.) 3886; Bigler v. Karns, 4 


Watts&S. (Pa.) 137; Christ v. Fleig- 
ler, 13 Pa.Dist.&Co. 169. But see Ru- 
pert v. Delp, 7 Pa.Super. 209 (holding 
that, where ejectment is brought on 
a tax title more than five years after 
the sale, the purchaser must show an 
assessment of the taxes by competent 
authority and that they were due and 
unpaid over a year before the sale 
took place). 

7. See infra § 1989. 

8 McArthur vy. Peacock, 20 S.E. 
215, 93 Ga. 715; Lusk v. Harber, 8-Ill. 
158% -Bestor v. Powell, 7 “fl. .119; 
Hawkinberry v. Snodgrass, 19 S.E. 
417, 39 W.Va. 332. : 

[a] Mlustration.—Where plaintiff 
in an action of ejectment relies on a 
purchase of the land in controversy at 
a delinquent tax sale, and a deed 
executed to him in pursuance there- 
of, defendant is not entitled to attack 
the deed so acquired for irregularities 
in the proceedings connected with 
such tax sale, unless he or those under 
whom he claims were owners of the 
title to such land which was sold at 
the time of such delinquent sale, or 
were entitled to redeem the same. 
Hawkinberry v. Snodgrass, 19 S.E. 
417, 39 W.Va. 332. 

[b] One failing to connect his pos- 
session with title of former pro- 
prietor, or otherwise to show title in 
himself, may be a mere intruder on 
the land without color of title, and, in 
an action of ejectment brought 
against him by one holding under a 
tax deed, is precluded from any at- 
tempt to undermine plaintiff’s title. 
Lusk y. Harber, 8 Ill. 158. 

[ce] Where, at time of tax sale, de- 
fendant was neither in possession nor 
had title, nor had any interest in the 
property as creditor of the true owner 
or otherwise, nor was in any way in 
privity with the true owner, nor was 
anything more. than a complete 
stranger to the title, he had no right 
to attack the validity of the tax sale 
in an action of ejectment brought 
against him by one claiming under the 
tax title. McArthur y. Peacock, 20 S. 
By 215493) Gast Ld, 

9. Rhodes v. Covington, 63 S.W. 
799, 69 Ark. 357 (Sandels. & H. Dig. § 
6625, providing that no one can ques- 
tion the title acquired by a deed of 
the clerk of the county court without 
first showing: that he or the person 


TAX ATION 


(a) In General. 


es tiene | 


‘ 


[§§ 1975-1978 


an action for possession, the tax purchaser must 
comply with such conditions precedent as the stat- 
ute may prescribe.** ‘ 
Statutory requirements applicable to actions to 
foreclose tax certificates have been held inapplica- 
ble to the tax title holder’s action of ejectment,** 
and a statute regulating the procedure for foreclo- 
sure of tax titles has been held inapplicable to tax 
sales occurring before its enactment. é 
[§ 1978] (2) Confirming or Quieting Title*°— 


15 


A tax title being strictly legal,*” 


the holder of a tax title, in the absence of statute 


establishing a different rule,1® or of special equity,*® 
cannot invoke the aid of equity to perfect an in- 
valid title,2° and a bill in equity will not le to con- 
firm or quiet a tax title, the remedy being at law.?? 

Under statute. 


Where permitted by statute and 


subject to general rules governing such proceed- 


under whom he claims title had title 
at the time of the sale or that title 
was obtained from the United States 
or the state after the sale, and that 
all taxes have been paid, has no ap- 
plication to an action to recover pos- 
session of land by reason of a tax deed 
in plaintiff's favor, where such deed 
is void on its face). 

10. Curry v. Hinman, i1 Ill. 420, 
430; Chandler v. Keeler, 46 Iowa 596. 

“The object of the act was to pre- 
vent a mere stranger and wrong-doer, 
who could do nothing by the tax sale, 
from interfering with it, or defending 
BRAINS Tena. ene If he shows that 
he had any title which is known to 
and recognized by the law, that is 
sufficient to entitle him to defend that 


title.’ Curry v. Hinman, supra. 
eg Chandler v. Keeler, 46 Iowa 
12. Green vy. Stephens, 73 So. 532, 


198 Ala. 325. 

13.. Meyer v. Fountain, 34 La.Ann. 
987; Hewitt v. Week, 18 N.W. 417, 59 
Wis. 444. 

[a] Recording deed.—Hewitt 
Week, 18 N.W. 417, 59 Wis. 444. 

[b] Notice to former owner.—(1) 
Notice held sufficiently definite as to 
amount required to be paid. Griffin v. 
Jackson, 108 N.W. 438, 145 Mich. 23. 
(2) Notice to person holding under 
‘last recorded deed in the regular 
chain” is enough, and notice need not 
be given to all persons claiming under 
any deed. Griffin v. Jackson, supra. 
(3) Statutory requirements as to no- 
tice held applicable only to tax titles 
obtained through courts of chancery, 
and not to titles obtained in proceed- 
ings had under earlier laws, so that 
failure to give notice did not bar 
ejectment based on a tax title ob- 
tained under such earlier laws. 
Briggs v. Gulich, 107 N.W. 269, .143 
Mich. 457. 

[ec] Payment of subsequent taxes. 
—(1) Under statutory provisions re- 
quiring a tax purchaser to pay all 
Subsequent taxes or to reimburse the 
party who has paid them, before be- 
coming entitled to possession, produc- 
tion of a tax deed is prima facie evi- 
dence of compliance with such statu- 
tory provisions, so as to entitle the 
tax purchaser to bring ejectment. 
Beard v. Sharrick, 84 N.W. 585, 67 
Mich. 321. (2) The purpose of such 
provisions is to preclude claimant by 
tax title from holding the land and at 
the same time casting the burden of 
taxation on another. Sinclair v. 
Learned, 16 N.W. 672, 51 Mich. 335. 

Payment or tender of taxes general- 
ly see infra §§ 2002-2015. 

14. Tax Securities Corporation «vy. 
Borland, 137 So. 151, 155. 

15. Moore Securities Co. v. O. J. 


Vv. 


ings,22, a tax purchaser or one claiming through 
him?’ may maintain a suit to confirm and quiet 
his title,24 as on the petition for rule to show 


Hammell Co., 127 A. 207, 97 N.J.Eq. 
292. 

16. Questions of paramount title 
as determinable in ejectment against 
tax purchaser see infra § 1984. : 

17. See supra § 1795. 

18. See infra text and notes 22-30. 

19. Mitchell v. Pychlau, 148 A. 890, 
105 N.J.Eq. 524 [rev (Ch.) 139 A. 896]. 
Compare Powers v. Bottineau First 
Nat. Bank, 109 N.W. 361, 15 N.D. 466 
(holding that the mere fact that the 
rule of caveat emptor applies to pur- 
chasers at tax sales is no ground for 
refusing to exercise in their behalf 
the usual principles in equitable ac- 
tions). 

[a] Special equity not shown.— 
Neither barring of a legal remedy for 
lapse of time nor untruthfulness of 
proofs in tax sale proceedings vests 
the court of chancery with jurisdic- 
tion to review a proceeding. Mitchell 
v. Pychlau, 148 A. 890, 105 N.J.Ha. 
524 [rev (Ch.) 139 A. 896]. 

20. Altes v. Hinckler, 36 Ill. 265, 
85 Am.D. 406; Gwynne v. Niswanger, 
20 Ohio 556. 

[a] Reason equity will not inter- 
fere is that tax titles are ordinarily 
based on a consideration far below the 
actual value of the property acquired, 
and therefore the tax purchaser 
should be left to such rights as he 
has at law. Altes v. Hinckler, 36 I11. 
265, 85 Am.D. 406. 

[b] Equity will not correct 
sheriff’s error in neglecting to affix his 
seal to a deed made by him of land 
sold for taxes. Altes v. Hinckler, 36 
Tll. 265, 85 Am.D. 406. 

21. Brecht v. Bur-Ne Co., 108 So. 
173, 91 Fla. 345; Bell v. Johnson, 111 


Ill. 374; Gwynne v. Niswanger, 206 
Ohio 556; Douglas vy. Dangerfield, 10 
Ohio 152. \ 

47 Quieting title see 51 C.J. p 


23. See infra text and note 31. 

[a] Prospective operation of stat- 
ute.—Manwaring v. Missouri Lumber 
Co., 98 S.W. 762, 200 Mo. 718. ; 

24. U.S.—Bardon yv. Land, ete. 
Imp. Cos 153 'S.Ct6505 As AUeSia 327, 
39 L.Ed. 719. 

Ala.—Long v. Boast, 44 So. 955,-153 
Ala. 428. 

D.C.—District of Columbia y, Huf- 
ty, 13 App.D.C.. 175. 

Miss.—Peterson v. Kittredge, 3 So. - 
65, 5 So. 824, 65 Miss. 33. 

N.J.—White v. Cadmus, 92 A. 940, 
84 N.J.Eq. 86. 

Pa.—Moninger’s Pet., 14 Pa.Dist.& 
Co. 472. 

Tenn.—Love v. Shields, 3 Yerg. 405. 

Vt.—Langdon v. Templeton, 17 A. 
839, 61 Vt. 119. 

Sys eee ee v. Sumner, 21 Wis. 


eo ES Ee 
For later cases, developments and changes in the law see Annotations, same title and section number, 
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~ eause,2° or a bill of peace or bill quia timet,?® or a 


bill to remove eloud on title,2* or a bill to bar and 
foreclose the interests of the original owner and other 
claimants.?8 Rights of a tax purchaser acquired 
after repeal of a statute permitting a bill to quiet 
title cannot be enforced by a bill brought under 
the repealed act,?° and, if not within the benefit of 
existing statutes permitting bills to quiet title, the 
tax purchaser out of possession must proceed at 
law?°® ’ 

Assignee or grantee of tax purchaser may, in a 
proper case, sue to confirm or quiet title,?* but 
stands in no better position than the original tax 
purchaser through whom his rights are derived.?2 

Purchaser of entire square may sue to confirm 
title to any part thereof.** 

Statute providing for quieting title by rule to 
show cause why it should not be decreed valid con- 
templates that, when the rule is answered, there 
shall be a judicial determination whether cause has 
been shown.*4 

Statutes limiting rights of fee holder in irrigat- 
ing district as to the circumstances under which he 
may make a defense do not give the holder of a tax 
deed to such land any enlarged or different rights 


[a] In Louisiana a proceeding to 
establish title under Act (1898) No. 


TAX ATION 


filed before directing defendant to 
proceed to establish his title. 


[61 C.J.] 1397 


and remedies in his suit to quiet title than obtain 
generally.?> 

[§ 1979] (b) Title or Interest Necessary—aa. To 
Sue. Under general rules,?* a tax purchaser seek- 
ing to quiet title must rely on the strength of 
his own title rather than the weakness of that of 
his adversary,?7 and, where he lacks valid title, may 
not maintain a bill to quiet it,*® although an equi- 
table title may be sufficient;*® and it has been held 
that one in possession under a tax deed has at least 
color of title enabling him to bring a statutory ac- 
tion to quiet title against one having no title.4° 
Generally speaking, the action may not be brought 
until the purchaser has obtained his deed,*! or at 
least until the time allowed for redemption has fully 
expired.t? The fact that plaintiff has paid taxes 
on property to which his tax title is invalid will not 
give him the right to maintain a suit to quiet such 
invalid title.43 | 

Mere irregularities in the tax proceedings will 
not necessarily preclude one claiming under a tax 
title from quieting his title.44 3 

[§ 1980] bb. To Defend. Generally speaking, the 
rule that one attacking a tax title must establish 
his own title or interest*®> applies to defendant in 


a tax sale got an invalid title by fail- 


Peti-| ure to comply with Pub. Acts (1897) 


101 is not one to test the title of prop- 
erty as between all parties in inter- 
est, but merely to test the tax title, 
and ‘‘the only title that can be litigat- 
ed in such a proceeding is the tax 
title.’ Folger v. St. Paul, 58 So. 890, 
130 La. 1082. f 

25. Moninger’s Pet., 14 Pa.Dist.& 

[a] Remedy additional to eject- 
ment.—Moninger’s Pet., 14 Pa.Dist.& 
Co. 472. 

26. Belcher v. Mhoon, 47 Miss. 613; 
Langdon y. Templeton, 17 A. 839, 61 
Wee TUS: 

27. Board of Trustees of Whitman 
College v. Berryman, 156 F. 112 [rev 
on other grounds 32 S. Ct. 147, 222 U. 
S3ssf" 56h. bao 225); —-District< of 
Columbia v. Hufty, 13 App.D.C. 175. 

[a] TIlustration.—Where the prop- 
er officers of a municipal corporation 
refuse to cancel upon the tax records 
assessments for previous years, the 
grantee in a tax deed may maintain 
a bill in equity against the municipal- 
ity to remove the cloud upon his title 
created by such assessments. Dis- 
trict of Columbia v. Hufty, 13 App. 


D.C. 175. ; 
28. Finney v. Ford, 22 Wis. 173; 
Finney v. Ackerman, 21 Wis. 268; 


‘Grimmer v. Sumner, 21 Wis. 179. 

29. Goodman v. Nester, 31 N.W. 
575. 64 Mich. 662. 

30. Goodman v. Nester, supra. 

[a] As by ejectment.—Goodman v. 
Nester, 31 N.W. 575, 64 Mich. 662. 

$1. Long v. Boast, 44 So. 955, 153 
Ala. 428; In re Paderas, 1 La.A. (Or- 
leans) 68; Hart v. Backstrom, 113 So. 
898, 148 Miss. 13; Finney v. Ford, 
22 Wis. 173. 

[a] “Grantee” as “assign.”’—The 
grantee of the grantee in a tax deed is 
his “assign” within the meaning of 
the statute relating to the confirma- 
tion of tax titles. Finney v. Ford, 22 


Wis. 173. 

[b] Grantee by  quitclaim deed 
may sue. Long v. Boast, 44 So. 955, 
153 Ala. 428. 


[c] Grantee from state may Sue. 
In re Paderas, 1 La.A. (Orleans) 68; 
Hart v. Backstrom, 113 So. 898, 148 
Miss. 13. 

32. Fitzmaurice v. Warren, 63 So. 
862, 134 La. 164. 

33. In re Quaker Realty Co., 6 La. 
A. (Orleans) 296. 

as Petition of Boocks, 154 A. 710, 
803 Pa. 363. 

[a] Court must pass upon answer 


ree of Boocks, 154 A. 710, 303 Pa. 
o . 

35. Gibson v. Interior Realty & 
Invest. Co., 201 P. 680, 70 Colo. 5. 

[a] Iustration.—L. (1915) p 317 
§ 1, providing that the invalidity or 
insufficiency of a tax deed shall not 
be a sufficient defense to an action to 
quiet title to land in an irrigation dis- 
trict under a tax deed after the ex- 
piration of five years from the record- 
ing thereof, is inapplicable where de- 
fendant, in an action by a tax deed 
holder within such period to quiet 
title to vacant and unoccupied land 
in such a district, seeks no affirmative 
relief, the purport and effect of the 
act being not to give the holder of a 
tax deed to land so located any en- 
larged or different rights or remedies 
than obtain generally, but merely to 
limit the circumstances and condi- 
tions under which the fee holder may 
make a defense. Gibson v. Interior 
Realty & Invest. Co., 201 P. 680, 70 
Colo. 5 : 

36. See Quieting Title § 71 et seq. 

37. McDaniel v. Berger, 116 S.W. 
194, 89 Ark. 139; Hart v. Delphey, 136 
N.W. 702, 157 Iowa 316; De Laurier 
v. Stilson, 141 N.W. 293, 294, 121 
Minn. 339; Hunter v. Bennett, 115 So. 
204, 149 Miss. 368. 

38. Ark.—McDaniel vy. Berger, 116 
S.W. 194, 89 Ark. 139. 

Kan.—Baker v. Lane, 109 P.. 182, 
82 Kan. 715, 28 L.R.A.N.S. 405. 

Md.—Gross v. King, 133 A. 331, 150 
Md. 291. 

Mich.—McBride v. 
W. 388, 208 Mich. 398. 

Minn.—De Laurier v. Stilson, 
N.W. 293, 121 Minn. 339. 

Miss.——Hunter v. Bennett, 115 So. 
204, 149 Miss. 368. 

Mo.—Maryman y. Keist, 214 S.W. 
856. 

[a] Claim under deed to dead man. 
—A party whose only title to land is 
under a tax deed to a grantee who 
was dead when it was executed, which 
was delivered to such party as the 
heir of decedent, who caused the deed 
to be recorded and paid the taxes but 
never took actual possession, cannot 
maintain action to quiet title or an in- 
junction against one holding under 
the government title and in actual 
possession. Baker v. Lane, 109 P. 182, 
82 Kan. 715, 28 L.R.A.N.S. 405. 

[b] Invalidity arising from failure 
to give notice.—Where a purchaser at 


175 N. 
141 


Closser, 


No. 229 (Comp. L. [1915] § 4188 et 
seq), requiring certain notices to be 
given by the purchaser, he cannot 
quiet his title to the property and. se- 
cure equitable relief against an ejtéct- 
ment suit on the ground of estoppel 
arising from the owner’s representa- 
tions that the owner would not re- 
deem, improvements made by the pur- 
chaser, and laches of the owner in 
suing. McBride v. Closser, 175 N.W. 
388, 208 Mich. 398. 

[c] Where appellant lacked both 
deed and right to deed, in an action 
against him he could not, by cross 
petition, quiet title to the land, as he 
had none to quiet. McDaniel v. Ber- 
ger, 116 S.W. 194, 89 Ark. 139. 

39. Ingram v. Sherwood, 87 S.W. 
435, 75 Ark. 176 (purchaser of a tax 
title who borrows money to pay for 
the land from another, and directs 
that the land be conveyed to the latter 
as security for the loan, has such an 
equitable title as will support an ac- 
tion by him to confirm the tax title so 
acquired, and that the fact that he 
has agreed to sell the land as soon as 
he should procure the decree of con- 
firmation does not deprive the court 
of jurisdiction). 

40. Joy v. Midland State Bank, 133 
N.W. 276, 28 S.D. 262 [mod 128 N.W. 
147, 26 S.D. 244]. 2 

41. McDaniel v. Berger, 116 S.W. 
194, 89 Ark. 189; McDonald v. Geisen- 
dorff, 27 N.E. 333, 128 Ind. 153; Sharpe 
v. Dillman, 77 Ind. 280; Boardman 
v. Boozewinkel, 80 N.W. 37, 121 Mich. 
320. e 

42. Metcalfe v. Perry, 5 So. 232, 
66 Miss. 68; Langdon v. Templeton, 
17 A839) 6h Vike AL9. 

43. Vincent v. Evans, 131 N.W. 
1099, 165 Mich. 701 [mod 127 N.W. 
760, 165 Mich. 695]. 

44. Beeler vy. Elwell, 
92 Kan. 586. 

fa] Ilustration.—Where plaintiff 
and his predecessors, by virtue of a 
tax deed, and pursuant to Taxation 
Act §§ 266, 272, had for seventeen 
years been in a position equivalent 
to claimants of title in fee simple in 
actual possession, and where plain- 
tiff had been in actual possession for 
several years, his title could be quiet- 
ed against the original owner, al- 
though there were irregularities in the 
tax proceedings. Beeler v. Elwell, 141 
P. 551, 92 Kan. 586. 

45. See infra § 1989. 
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a suit to confirm or quiet a tax title,4® especially 
where he seeks affirmative relief,#* although the 
rule has been held inapplicable to one standing 
wholly upon the defensive.*® It has been held that 
defendant, lacking title to property, may show that 
plaintiff's tax deed is invalid,*® but showing its in- 
validity will not defeat the right of plaintiff in pos- 
session to have his title by possession quieted as 
against defendant without any title.°° 

Sufficiency of title or interest. Patent by the state 
to defendant has been held sufficient to establish, 
prima facie, title in him authorizing defendant to 
question plaintiff’s tax title® But.the title of a 
defendant attacking a tax deed need not be a rec- 
ord or patent title,°? title by adverse possession 
being sufficient,®* and prima facie proof of his title 
is sufficient to permit defendant to attack the tax 
deed.54 Defendant may not attack plaintiff’s tax 
title where defendant’s deed is void on its face,®> 
Where defendant holds under a tax deed valid on 
its face, he has sufficient title to attack plaintiff's 
tax title,°* but where defendant lacks a deed and 

46. Robinson y. Bailey, 26 F. 219; 


TAXATION 


[§§ 1980-1982 


has only a certificate of purchase at a tax sale, he 
may not question plaintiff’s tax title.°* 

[§ 1981] (c) Conditions Precedent. _ Statutory 
requirements as to barring the owner’s right of re- 
demption must be complied with before a tax pur- 
chaser may maintain suit to quiet title.®* 

Possession. Under general rules,®® ordinarily a 
tax purchaser may not maintain a bill to quiet title 
where he is not in possession,®° although in the case 
of wild and unimproved lands actual possession has 
been held unnecessary; and where owners failed 
to redeem, a purchaser at a tax sale has been held 
entitled to maintain a eross complaint to quiet his 
title although lacking peaceable possession.®? 

Repealed statute granting a tax purchaser the 
right to quiet title although not in possession is 
ineffectual to permit suit: brought after its repeal.®* 

[§ 1982] (3) Defenses.°+ In a suit by a tax pur- 
chaser or his grantee for possession,®® or to con- 
firm or quiet title,°® the original owner may, in 
defense, avail himself of any matters sufficient to 
overthrow the tax title,®* such as fatal irregularities 


his own interest, may show that a,son, and was in actual adverse pos- 


Lochridge v. Stokes, 199 S.W. 89, 133 
Ark. 559; Wilcox v. Ruan, 185 N.W. 
70, 192 Iowa 520; McCash v. Penrod, 
109 N.W. 180, 131 Iowa 631; Baird v. 
Law, 61 N.W. 1086, 98 Iowa -742; 
Quaker Realty Co. v. Labassee, 60 So. 
661, 131 La, 996, Ann.Cas.1914A 1073; 
Reinach v. Duplantier, 15 So. 13, 46 
La.Ann. 151. 

[a] Illustrations.—(1) In an ac- 
tion to quiet a tax title from the state, 
plaintiff, by citing the former owner 
as required by statute, does not au- 
thorize such owner to attack the 
validity of plaintiff’s conveyance from 
the state, where the former owner’s 
whole title has been divested by a 
valid tax sale. Quaker Realty Co. v. 
Labassee, 60 So. 661, 131 La, 996, Ann. 
Cas.1914A 1078.-°(2) In a suit.to 
eonfirm a tax title, defendant, who 
failed to show any title, could not 
challenge the validity of plaintiff’s ti- 
tle under the tax sale, in view of 
Kirby Dig. § 7105, providing that no 
person shall be permitted to question 
a tax title without showing that he 
or a person under whom he claims had 
title at the sale. -Lochridge v. Stokes, 
199. S.W. 89, 133 Ark. 559. 

[b] Minerals.—Defendants to an 


action to quiet title to mineral rights] 


cannot, in view of Code (1897) § 1445, 
attack a tax deed to minerals in 
which they had no interest, and it was 
error for the court to set aside the 
tax deed in such proceedings and give 
such parties a right to redeem. Wil- 
cox v. Ruan, 185 N.W. 70, 192 Iowa 
520. 

{c] On defendant’s cross bill to 
quiet detendan.w’s tax title, such cross 
pili being brought in plaintift’s pro- 
ceeding to redeem, plaintiff may not 
attack defendant’s tax title without 
first showing title in plaintiff. Foster 
v. Ellsworth, 32 N.W. 314, 71 Iowa 
262. 

47. Hetzer v. Burbery, 129 P. 1127, 
88 Kan. 805; Brice v. Sayler, 108 P, 
815, 82 Kan. 500. 

{a] Counterclaim in ejectment.— 
A tax deed, void on its face, under 
which possession had never been tak- 
en, does not give defendant in a suit 
to quiet a tax title sufficient standing 
to assall by counterclaim in eject- 
ment a later tax deed of a party in 
possession valid on its face, but void- 
able for antecedent irregularities. 
Hetzer v. Burbery, 129 P. 1127, 88 Kan. 
805. 

48. St. Louis Refrigerator, etc., 
Co. v. Thornton, 86 S.W. 852, 74 Ark. 
383; Parker v. Vaughn, 116 P. 882, 
85 Kan. 324. 

[a] Dlustration.—In an action to 
quiet title, defendant, without proving 


tax deed less than five years old on 
which plaintiff relies is invalid, as a 
conveyance of title is not shown on 
its face. Parker v. Vaughn, 116 P. 
882,85 Kan. 324. 

[b] Where defendant did not seek 
to interfere with plaintiff or his 
rights in any affirmative way, but 
merely resisted plaintiff’s prayer for 
cancellation of defendant’s deed as a 
cloud on plaintiff’s title, defendant 
could, irrespective of the validity of 
his own title, show that plaintiff's 
suit to quiet his tax title was un- 
founded and that plaintiff had no 
valid tax title. St. Louis Refrigera- 
tor, ete., Co. v. Thornton, 86 S.W. 852, 
74 Ark. 383. 

49. Wilson v. Glenn, 254 P. 694, 121 
Kan. 467, 123 Kan. 16. 

50. Wilson v. Glenn, supra. 

51. Callanan v. Wayne County, 36 
N.W. 654, 73 Iowa 709. 

mae aaaned v. Bolt, 130 N.W. 818, 151 


Iowa 1. 

538. King v. Bolt, supra. 

54. Hintrager vy. Kiene, 15 N.W. 
568, 17 N.W. 910, 62 Iowa 605. 

55. McCash y. Penrod, 109 N.W. 
180, 131 Iowa 631; Baird v. Law, 61 N. 
W. 1086, 93 Iowa 742. 

[a] Where conveyances to defend- 
ant are so indefinite in descriptions 
as to be void, so that no one can tell 
what land was intended to be con- 
veyed to him, defendant lacks suffi- 
cient title to warrant his questioning 
plaintiff’s tax deed. McCash v. Pen- 
rod, 109 N.W. 180, 131 Iowa 631, 

56. McQuity v. Doudna, 70 N.W. 
99, 101 Iowa 144. 

57. Johns vy. Griffin, 41 N.W. 59, 
76 lowa 419. 

58. Sichel v. Willett, 145 A. 721, 
104 N.J.Eq. 393. 

[a] That land was sold for delin- 
quent taxes is jurisdictional in sub- 
sequent proceeding by a third party to 
quiet title therefor. Gaston v. Caruth, 
243 P. 192, 116 Okl. 146. 

59. See Quieting Title § 97 et seq. 

60. Pearman v. Pearman, 222 S.W. 
1064, 144 Ark. 528; Gibson v. Interior 
Realty & Investment Co., 201 P. 680, 
70 Colo. 5; 
W. 575, 64 Mich. 662. Compare Wals 
v. Grosvenor, 31 Wis. 681 [overr Tay- 
lor v. Rountree, 28 Wis. 391 (overr 
Grimmer v. Sumner, 21 Wis. 179)] 
(recognizing necessity of possession 
on part of complainant). 

[a] Adverse possession of another. 
—Where plaintiff in a suit to confirm 
a tax title had previously given per- 
mission to his son to occupy the prem- 
ises rent free, and it appeared that 
after the son’s death his widow 
claimed that the land was a gift to the 


Goodman y. Nester, 31 N. 


session, it was error to confirm the 
tax title in view of Kirby Dig. § 665, 
providing that there shall be no con- 
firmation of the sale of any lands that 
are in actual possession of any person 
claiming title adverse to petitioner. 
Pearman v. Pearman, 222 S.W. 1064, 
144 Ark. 528. 

[b] Where neither actual nor con- 
structive possession is in one claim- 
ing under tax deed, he may not main- 
tain suit to quiet title. Gibson v. 
Interior Realty & Investment Co., 201 
B3168,03),70' Collomb5y 

61. Scott v. Watkins, 22 Ark. 556; 
Bonnell v. Roane, 20 Ark. 114. 

62. Bell v. Propst, 127 So. 212, 220 
Ala. 641. 

63. Kentucky Lands Inv. Co. v. 
Fitch, 137 S.W. 1040, 144 Ky. 273, Ann. 
Cas.1913A 672. 

[a] Bepeal shown.—Act May 6, 
1880 (L. [1879-1880] ec 1565), provid- 
ing for the sale of'land for taxes, and 
authorizing, by § 21, a suit to quiet 
title by a purchaser at a tax sale, al- 
though not in possession, is repealed 
by the revenue act of 1892 (L. [1892] 
c 103), providing fully for the collec- 
tion of delinquent taxes, and prescrib- 
ing in detail the procedure, from the 
sale by the sheriff, to the perfection 
of title in the purchaser, and repealing 
all acts or parts of acts in conflict 
therewith. Kentucky Lands Inv. Co. 
v. Fitch, 137 S.W. 1040, 144 Ky. 273, 
Ann.Cas.1913A 672. 

64. Limitations see infra §§ 2018— 


2020. 

65. See supra §§ 1973-1977. 

66. See supra §§ 1978-1981. 

67. Ark.—Thweatt v. Howard, 59 
S.W. 764, 68 Ark. 426; Cooper v. Free- 
man Lumber Co., 31 S.W. 981, 32 S.W. 
494, 61 Ark. 36; Townsend v. Martin, 
17 S.W. 875, 55 Ark. 192; Black vy. 
Percifield, 1 Ark. 472. 

Cal.—Canty v. Staley, 123 P. 252, 
pe Cal. 379; Tully v. Bauer, 52 Cal, 

Ind:—Skelton v. Sharp, 67 N.E. 535, 
oe Ind. 388; Sohn vy. Wood, 75 Ind. 

Iowa.—Plympton v. Sapp, 7 Nw. 
498, 55 Iowa 195; Gaylord vy. Scarff, 
6 Iowa 179. See Chandler y. Keeler, 
46 Towa 596. 

Kan.—Barker v. Mecartney, 62 P. 
439, 10 Kan.App. 130. 

La.—Scheen v. Hain, 75 So. 427, 141 
La. 606 [quot Cyc]; Harris v. Natal- 
bany Lumber Co., 44 So. 806, 119 La. 
978; Doullut v. Smith, 41 So. 913, 117 
La. 491; Lisso v. Unknown Owner, 
38 So. 282, 114 La. 392; Boagni v. Pa- 
cific Imp. Co., 36 So. 129, 111 La. 1063; 
Fernandez v. Smith, 9 So. 482, 48 La. 
Ann. 708. . , 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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in the original tax proceedings,®*® failure of claim- 
ant to buy certificate for unpaid taxes,®® prior an- 
-nulment -of the tax sale,7° previous payment of 
taxes,’ defects in the tax deed,’?-nontaxability of 
the property,’* purchaser’s disqualification to buy 
at tax sale,‘* and want of notice to redeem.7> 
Particular matters not allowed as defense, under 
the circumstances involved, include failure to col- 
lect tax out of defendant’s available personal prop- 
erty,’® failure to give written notice of sale,?? 
inadequacy of price,7§ lack of formal demand for 
payment of taxes,’® and want of notice to redeem.®° 
[§ 1983] b. Actions against Tax Title Claimant’* 
—(1) Right To Attack Title in General. The owner 
of land sold for taxes, or those who have succeeded 
to his rights, may, in a proper case,$? impeach and 


Miss.—Foote v. Dismukes, 13 So. 
879, 71 Miss. 110; Osburn v. Hide, 8 
So. 514, 68 Miss. 45; Chrisman v. Cur- 
rie, 60 Miss. 858. 

Mo.—Brown v. Walker, 11 Mo.App. 
226 [aff 85 Mo. 262]. 

N.M.—Dodrill v. State Bank of Ala- 
mogordo, 297 P. 144. 

N.Y.—People v. Ladew, 82 N.E. 431, 
189 N.Y. 355; Andrus v. Wheeler, 61 
N.Y.S. 983, 29 Misc. 412. 

N.D.—Beggs v. Paine, 109 N.W. 322, 
15 N.D. 436. 

Pa.—Iddings v. Cairns, 2 Grant 88. 

Wis.—Lain, v. Shepardson, 23 Wis. 
224; Wilson v. Jarvis, 19 Wis. 597. 

[a] ‘Title in issue.——In a suit to 
confirm a tax title, plaintiff puts his 
tax title in issue, and defendant may 
urge as a defense any objection to the 
validity of the tax sale. Scheen v. 
Hain, 75 So. 427, 141 La. 606. 

[b] Defense of right of redemp- 
tion unavailable after expiration of 
the time limit. Hawley v. Griffin, 92 
N.W._ 113, 97. N.W.. 86, 121. Iowa 667. 

68 Ark.—Townsend v. Martin, 17 
S.W. 875, 55 Ark, 192. ; 


Cal.—Canty v. Staley, 123 P. 252, 
162 Cal. 379; Tully v. Bauer, 52 Cal. 
487. 

Iowa.—Plympton v. Sapp, 7 N.W. 
498, 55 Iowa 195. 

Miss.—Osburn v. Hide, 8 So. 514, 


68 Miss. 45. 

Mo.—Brown v. Walker, 11 Mo.App. 
226 [aff 85 Mo. 262]. 

N.Y.—Andrus v. Wheeler, 61 N.Y. 
S. 9838, 29 Misc. 412. 

[al] Assessment roll not filed ac- 
cording to law. Osburn v. Hide, 8 
So. 514, 68 Miss. 45. 

[b] Want of, or defect in, notice 
of sale-—Townsend v. Martin, 17 S.W. 
875, 55 Ark. 192; Canty v. Staley, 123 
Ps 252, 162) Cal. 379, Fully -v. Bauer, 
52 Cal. 487. 

[ec] Sale of lots en masse.—Brown 
vy. Walker, 11 Mo.App. 226 [aff 85 Mo. 
262). 

tay Tax sale held on day not au- 
thorized.—Plympton v. Sapp, 7 N.W. 
498, 55 Iowa 195. PRU i 

e Wro conduct o e.—An- 
— Vv. epesics. 61 N.Y.S. 983, 29 
Mise. 412. 

[f] Waiver of objections.—A 
waiver by all persons interested in 
Jand sold by a collector of taxes of an 
informality in the sale, after the 
bringing of a writ of entry by the 
purchaser at the sale against a per- 
son claiming title as a disseizor, will 
operate, by estoppel, to make good de- 
fendant’s title as against such per- 
sons, but it will not have that effect 
as against the tenant. Reed v. Crapo, 
133 Mass. 201. 

69. Dodrill v. State Bank of Ala- 
mogordo, (N.M.) 297 P. 144. 

[a] That county still owned and 
held certificates for unpaid taxes, 
which tax title claimant had hever 
purchased prior to receiving tax deed, 
presented defense to a suit to quiet 
a tax title. Dodrill v. State Bank. of 
Alamogordo, (N.M.) 297 P. 144. 

70. Sohn v. Wood, 75 Ind. 17. 
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71. Gaylord v. Scarff, 6 Iowa 179; 
Harris v. Natalbany Lumber Co., 44 
So. 806, 119 La. 978; Doullut v. Smith, 
41 So. 913, 117 La. 491; Doullut v. 
Smith, 3 La.A. (Orleans) 5; Mutual 
Investment & Agency Co. v. Albuquer- 
que Farm & Ranch Land Co., 275 P. 
92, 34 N.M. 10; Alspaugh v. Reyn- 
olds, 7 Lack.Leg.N. (Pa.) 301. 

[a] Dual assessment or payment 
of taxes before sale. Harris v. Nat- 
merit Lumber Co., 44 So: 806, 119 La. 

78. 

[b] In tax purchaser’s action of 
ejectment, previous payment of taxes 
by the original owner may be shown. 
Alspaugh v. Reynolds, 7 Lack.Leg.N. 
(Pay 30, ‘ 

{c] Extrinsic evidence supporting 
defense.—Claim of payment as a de- 
fense to a tax title is not necessarily 
defeated by the tax roll description, 
insufficient in itself to identify the 
land (L. [1899] c 22 § 25), since such 
insufficient description may be aided 
by extrinsic evidence. Mutual In- 
vestment & Agency Co. v. Albuquer- 
que Farm & Ranch Land Co., 275 P. 
92, 34 N.M. 10. 

72. Barker v. Mecartney, 62 P. 439, 
10 Kan.App. 130. 

[a] Description defective.—Bark- 
er v. Mecartney, 62 P. 439, 10 Kan. 
App. 130. 

73. Chrisman v. Currie, 60 Miss. 

74 Wilson v. Jarvis, 19 Wis. 597. 

75. Daugherty v. Paxson, 185 P. 
1043, 105 Kan. 722; People v. Ladew, 
82 N.E. 431, 189. N.Yy 355. 

76. Geer v. Brown, 35 S.E. 470, 126 
NiCN238: 

77. Bell v. Coats, 54 Miss. 538. 

[a]. Defense not available under 
statute limiting the grounds for im- 
peachment of tax titles to fraud or 
mistake in assessment or sale, or 
proof of previous payment of taxes. 
Bell v. Coats, 54 Miss, 538. 

78. Terrell v. Wheeler, 46 Hun 679, 
13 N.Y-Civ.Proc. 178; Collins v. Fer- 
gurson, 56 S.W. 225, 22 Tex.Civ.App. 
552. 

79. Bell v. Coats, 54 Miss. 538. 

80. White v. Cadmus, 92 A. 940, 84 
N.J.Eq. 86. 

[a] Under Martin Act.—‘“Where a 
deed is given for the sale of lands 
under the Martin Act (3 Gen. St. 1895, 
p. 3370), the purchaser may file a 
bill to quiet title under the act of 1870 
(Act March 2, 1870 [P. L. p. 20]), 
where his deed is attacked by defend- 
ants who refuse to proceed at law; 
and the defenses of failure to give 
notice to redeem, failure to obtain 
an order from the circuit court for 
the delivery of the deed, where there 
are infant defendants, are attempts 
to attack a deed collaterally and can- 
not be considered, the defendants’ 
proper remedy being by writ of cer- 
tiorari in the Supreme Court.” White 
vy. Cadmus, 92 A. 940, 84 N.J.Eq. 86. 

8l. Authority of administrator ad 
litem see Executors and Administra- 
tors § 2803. 

82. Grounds for cancellation see 
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overturn the tax title,’* as by. an action to set aside 
the sale and deed,** a bill to quiet title or to remove 
the cloud from his title,’ a statutory action to de- 
termine adverse claims,*® certiorari,’? mandamus,®§ 
or a suit to recover possession of the land,*®® accord- 
ing as one or the other of these remedies may be 
appropriate to the particular case, brought in a 
court of competent jurisdiction.®° 

Petition of owner in proceedings commenced by 
others. Where the purchaser has applied for a writ 
of assistance or other aid in gaining possession,®+ 
the original owner may file a petition in the same 
proceedings to set aside the sale and deed.?? 
ever, the original owner cannot, in the tax sale pro- 
ceedings, petition to have the tax titles set aside 
where the purchaser has conveyed rights to a third 


How- 


infra §§ 1994-2001. 

Title or interest see infra §§ 1985, 
1986, 1989-1992. 

83. Colo.—Cramer v. Armstrong, 
66 P. 889, 28 Colo. 496. 

Tll.— Glos vy. Woodard, 67 N.E. 3, 
202 Ill. 480. 

Iowa.—Iowa L. & T. Co. vy. Pond, 
105 N.W. 119, 128 Iowa 660. 

N.Y.—Andrus v. Wheeler, 42 N.Y.S. 
525, 18 Misc. 646. 

Wis.—Burgson v. Jacobson, 102 N. 
W. 568, 124 Wis. 295. 

84. See infra § 1988. 

85. See infra § 1988. 

86. Hendershott v. Sagsvold, 90 P. 
1104, 49 Or. 592; Moores v. Clacka- 
mas County, 67 P. 662, 40 Or, 536. 

87. See Guy v. District of Co- 
lumbia, 25 App.D.C. 117; and = cas- 
es infra this note. 

[a] In New Jersey, under statute 
(1) the remedy for irregularity in 
proceedings on which’a tax title is 
based is by certiorari (4 Comp. St. 
[1910] p 4679 § 15). Nugent v. Lind- 
Sley, 156 A. 917, 109 N.J.Eq. 134 [aff 
L3oE A 27 OOS IN. Debio” VS let Carty 
of Newark v. Cook, 133 A. 875, 99 
N.J.Eq. 527 [aff 135 A. 915, 916, 100 
N.J.Eq. 581, 582 (cert den 47 S.Ct. 768, 
274 U.S. 757, 71 U.Hd. 1337)]; Mil- 
moe v. Zimmerman, 122 A. 688, 95 N. 
J.Eq. 85 [aff 127 A. 157, 97 N.J.Eq. 
326]; Nugent v. Hayes, 120 A. 38, 94 
N.J.Eq. 305; Roe v. Jersey City, 82 
A. 873, 79 N.J.Eq. 645.' (2) Right to 
review of proceedings on which a tax 
title is based by certiorari was co- 
extensive with a right of action in 
ejectment and was not abridged by 
later legislation (3 Comp. St. [1910] p 
3169 § 16; Comp. St. Suppl. [1924] p 
254 § 32—14). City of Newark v. 
Cook, supra. (38) Refusal of the -su- 
preme court to review a tax title by 
certiorari because of laches, or that 
the right to a writ is barred by stat- 
ute, is not a ground for equitable in- 
terference. City of Newark v. Cook, 
135 A. 915, 916, 100 N.J.Eq. 581, 582 
[aff 133 As :875, 99 IN.J.Biq! 527; and 
cert den 47 S.Ct. 768, 274 U.S. 757, 71 
L.Ed. 1337]; Nugent v. Hayes, 120 A. 
38, 94 N.J.Eq. 305. 

Certiorari to review assessment see 
supra § 710. 

88. See cases infra this note. 

[a] Relief granted.—Jakobowski 
vy. Auditor-Gen., 107 N.W. 722, 144 
Mich. 46. 

[b] Relief denied.—Welever  v. 
Auditor-Gen., 106 N.W. 736, 143 Mich. 
311. 

89. See infra §§ 1984-1987. 

90. De Forest v. Thompson, 40 F. 
375, 32 W.Va. 1 appendix (federal 
courts have jurisdiction of a suit be- 
tween citizens of different states to 
set aside tax sales and deeds, for il- 
legality and irregularity, although 
such sales and deeds were made pur- 
suant to an order of a state court of 
the county containing the lands in 
question). 

91. See supra § 1974. 

92. Jenkinson v. Auditor-Gen., 62 
N.W. 1638, 104 Mich. 34. 
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person,®? his remedy being by an original proceed- 


ing including such grantee.°®* 
Collateral attack.°® 


chaser ;°°® 


tion for that purpose.* 
[§ 1984] (2) Recovery 


General. 
right of immediate possession 1s 
93. Bending v. Auditor-Gen., 100 
N.W. 777, 137 Mich. 500. 
94 Bending v. Auditor-Gen., su- 


pra. 

95. Collateral attack on tax sale 
see supra § 1680. 

Not subject to attack in mortgage 
foreclosure proceedings see Mortga- 
ges § 1720 text and note 49 [b]. 


96. Ark.—Wallace vy. Hill, 205 S. 
W. 699, 185 Ark. 353. 
La.—Duffy v. Peneguy, 87 So. 25, 


148 La. 407; Fellman vy. Kay, 86 So. 
406, 147 La. 953; West v. Negrotto, 
27 So. 75, 52 La.Ann. 381; Gerac v. 
Guilbeau, 36 La.Ann. 8438; Ludeling 
v. McGuire, 35 La.Ann. 893; Lannes 
v. Workingmen’s Bank, 29 lLa.Ann. 
112. See Jurey & Gillis v. Hugh Al- 
lison & Co., 30 La.Ann. 1234 (holding 
that a tax title may be attacked col- 
laterally only where it is a mere sim- 
ulation). 

Mich.—Hoffman vy. Flint Land Co., 
108 N.W. 356, 144 Mich. 564; Hoffman 
v. Pack, 81 N.W. 934, 123 Mich. 74; 
Hilton v. Dumphey, 71 N.W. 527, 113 
Mich. 241. 

Mont.—Richardson vy. Lloyd, 300 P. 
254, 90 Mont. 127. 

N.M.—Knollenberg v. State Bank 
of Alamogordo, 299 P. 1077 [cert den 
52 S.Ct. 37]; Moore v. National Bank 
of New Mexico of Raton, 295 P. 424. 

N.D.—Emmons County v. Thomp- 
son, 84 N.W. 385, 9 N.D. 598. 

Wis.—Cole v. Van Ostrand, 110 N. 
W. 884, 131 Wis. 454. 

[a] Attack held not collateral. 
(1) As a plaintiff in ejectment, claim- 
ing under a tax title, has the burden 
of proving such title, an objection te 
the legality of the tax deeds under 
which plaintiff claimed was not a col- 
lateral attack on the deed. Virginia 
& West Virginia Coal Co. v. Charles, 
254 F. 379, 165 C.C.A. 599 [aff 251 FP. 
83 (error allowed 255 F. 992, 167 C.C. 
A. 671, and dism 40 S.Ct. 345, 252 U.S. 
569, 64 L.Ed. 720)]. (2) A suit to set 
aside a tax judgment and sale and 
deed thereunder brought by the owner 
on the ground that citation had not 
been served upon him, wherein the pe- 
tition recited that the suit was in 
the nature of a bill of review to annul 
the judgment and proceedings, follow- 
ed by a statement of facts upon which 
plaintiff relies, does not constitute a 
collateral attack on the tax proceed- 
ings. Harrison v. Sharpe, (Tex.Civ. 
App.) 210 S.W. 731. (3) Where de- 
fendants, in an action of ejectment 
by answer and cross complaint, set up 
title under a tax deed, and prayed that 
their title be quieted, and offered the 
deed in evidence, plaintiffs’ attack on 
the validity of the deed was direct 
and not collateral. Munro vy. Whit- 
low, 201 P. 964, 54 Cal.App. 401. 

{b] In Missouri it has been said: 
“There are two lines of cases in this 
state; one holding, as appellant con- 
tends, that this deed cannot be at- 


It is a general rule that a 
tax title cannot be assailed collaterally, but must 
be attacked, if at all, in a direct action,®® but it 
has been held that collateral attack may be allowed 
on the ground that the taxes have in fact been 
paid,®? or that the land was not assessable.°® 
validity of a tax title may, however, be attacked by 
way of defense to an action brought by the tax pur- 
and where defendant, in an action to 
recover real property, sets up a tax title as that 
on which he relies, plaintiff may attack and impeach 
it without the necessity of resorting to a direct ac- 


of Possession—(a) In 
In accordance with general rules,” the 


TAXATION 


proceedings.° 


The 


ant. 


Effect of stipulation. 
to land as against a tax deed, void on its face, a 
stipulation that the treasurer might compute the 
taxes and interest, and that the amount should be 
inserted in the judgment, converted the action into 
one to recover land sold for taxes.® : 

[§ 1985] (b). Title’ or Interest—aa. Of Claim- 
Under the general rule that no one will be 
permitted to contest a tax title without first show- 
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an action of ejectment,? or in a statutory action 
in the nature of ejectment,* brought against a tax 
purchaser, and it has also been held that the ques- 
tion of paramount title may be determined in such 


In an action to quiet. title 


ing title in himself,® in the absence of title suffi- 


tax title.?° 


tacked in a collateral proceeding, or 
rather that it might be sufficient in 
a collateral proceeding. The other 
line holds that the sale and deed made 
thereunder are subject to attack and 
review, either upon a motion, in the 
original suit, to set aside the sale, 
or in a direct proceeding to set aside 
the deed. The authorities cited by 
appellant are of the former class; 
those by respondent of the latter 
class. It is urged that the judgment 
is good, and this may be granted. 
The present proceeding does not at- 
tack the judgment, but only goes to 
matters and things occurring after 
the judgment,” and held that a sale 
of land for taxes under execution 
without subdividing it may be at- 
tacked directly by a suit in equity 
to cancel the tax deed, as well as by 
a timely motion in the court render- 
ing the judgment while the case is 
within its control. Shelton v. Frank- 
lin, 123 S.W. 1084, 1088, 224 Mo. 342, 
135 Am.S.R. 537. 

[c] In New Jersey a tax deed tak- 
en under the Martin Act cannot be 
attacked collaterally. Mitchell v. 
Pychlau, 148 A. 890, 105 N.J.Eq. 524 
[rev Mitchell v. Gaede, 139 A. 896]; 
City of Newark v. Cook, 133 A. 875, 
99 N.J.Hq. 527 [aff 135 A. 915, 916, 100 
N.J.Eq. 581, 582 (cert den 47 S.Ct. 768, 
a4 U.S. 15 1,,1, Lb Hd133-7) $35 Roesv. 
Jersey City, 91 A. 740, 82 N.J.Eq. 641; 
Walton v. Taylor, 79 A. 437, 78 N.J. 
Eq. 266; Walton v.' American Bap- 
tist Publication Society, 79 A. 435, 78 
N.J.Eq. 263. 2 

97. Knollenberg vy. State Bank of 
Alamogordo, (N.M.) 299 P. 1077 [cert 
den 52 S.Ct. 37]; Moore v. National 
Bank of New Mexico of Raton, (N.M.) 
295 RP. 424. 

98. Knollenberg v. State Bank of 
Alamogordo, (N.M.) 299 P. 1077 [cert 
den 52 S.Ct. 37]; Moore v. National 
Bank of New Mexico of Raton, (N.M.) 
295 P. 424. 

99. See supra § 1982. 

1. Bivens v. Henderson, 86 
426, 42 Ind.App. 562; 
bee, 36 Iowa 336; 


determinable in 


N.E. 
Corbin v. Bee- 
Johnson v. Martin- 


ez, 18 So. 909, 48 La.Ann. 52; Hick- 
man v. Dawson, 33 La.Ann. 438. 

2. See Ejectment § 5. 

3. Screws v. Heard, 114 So. 360, 


361, 217 Ala. 14 

4 Screws v. Heard, supra. 

5. Screws v. Heard, supra; Rustin 
v. Merchants’, etc., Tunnel Co., 47 P. 
300, 238 Colo. 351. 

“The question of paramount title 
and the right of immediate posses- 
sion to the land, between the real 
parties in interest, Screws, with his 
tax deed and in possession of the land, 
and complainant, claiming the posses- 
sion and his asserted superior title 
through the register’s deed illustrat- 
ed by the rule of record of lis pen- 
dens, as to the suit eventuating in the 
judgment sale and register’s deed, 


cient to support the action,® one claiming as owner 
may not bring ejectment against the holder of the 


can be determined by an appropriate 
proceeding at law, as ejectment or 
statutory action in the nature of 
ejectment. The demurrer to the bill 
was improperly overruled.” Screws 
v. Heard, supra. 

[a] Cross complaint for cancella- 
tion.— Where the holder of a tax deed 
brings ejectment to recover posses- 
sion of the land, relying on his tax 
title, defendant may, by cross com- 
plaint, ask for the cancellation of the 
deed, and the court can ‘order it can- 
celed, if found invalid, although on 
other grounds than those alleged. 
Rustin v. Merchants’, etc., Tunnel Co., 
4-33.00) 2onroolosaok, 

Quieting or confirming title and va- 
cating or impeaching title generally 
See supra §§ 1978-1981, and infra §§ 
1988-2001. 

6. Empire Ranch & Cattle Co. v. 
Lumelius, 131 P. 796, 24 Colo.App. 49. 

7. As determinable in ejectment 
see supra § 1984. 

8. See infra § 1989. 

9. See Ejectment § 11 et seq. 

10. Colo.—Lebanon Min. Co. 
Rogers, 5 P. 661, 8 Colo. 34. 

Tll.—Lusk v. Harber, 8 Ill. 158. 

Kan.—Smith v. Newman, 62 P. 1011, 
62 Kan. 318, 53 L.R.A. 934. 

Mich.—Wilson v. Sauble, 148 N.W. 
165, 181 Mich. 406. : 

" NAY ra eebae v. Dobson, 131 N.Y. 
YY daavi await v. Mills, 19 Ont.App. 


[a] Strength of plaintiff’s title.— 
Where, in an action to recover land, 
defendant’s right to possession is bas- 
ed on a tax lease executed by New 
York City, plaintiff must recover upon 
the strength of his own title and not 
upon the weakness of defendant’s ti- 
vs Meehan v. Dobson, 131 N.Y.S. 

[b] Miner’s mere entry on lands 
of another for the purpose of follow- 
ing his own vein shows insufficient 
title or interest to warrant ejectment 
against the purchaser. Lebanon Min. 
Co. v. Rogers, 5 P. 661, 8 Colo. 34. 

[c] One lacking both possession 
and title may not sue the tax title 
claimant for recovery of possession 
of the land. Smith v. Newman, 62 P. 
1011, 62 Kan. 318, 53 L.R.A. 934. 

[d] Tender after title passed.— 
Where a purchaser of land at a tax 
sale refuses a sufficient tender of the 
amounts paid by him with interest, 
the remedy of the former owner is by 
a suit in equity to compel a reconvey- 
ance, and he cannot maintain eject- 
ment, since no title remains in the 
former and none is acquired by the - 
tender of taxes. Wilson v. Sauble; 
148 N.W. 165, 181 Mich. 406. 

[e] In Louisiana petitory action 
for possession will not lie against de- 
fendant holding under the tax title 
where plaintiff's title is insufficient. 
West v. Negrotto, 19 So. 819, 48 La. 


Vv. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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Under statutes making “seisin or possession” of 
plaintiff within a prescribed period prerequisite to 
maintenance of an action for recovery of lands from 
a tax purchaser, constructive possession has been 
held insufficient.+1 

In case of void tax deed, it has been held that 
plaintiff suing for recovery of land need not estab- 
lish his own title before attacking the tax title.12 

Purchaser of land in possession under his ven- 
dor’s bond for deed has an equitable title to the 
land sufficient to maintain an action for recovery of 
the land against one subsequently obtaining pos- 
session under a void tax deed. 

From United States or from state. Statutes pro- 
viding that no person shall be permitted to ques- 
tion title acquired by an auditor general’s deed with- 
out proving that he or the person having title at 
the time of sale for nonpayment of taxes acquired 
title from the United States or from the statet‘ 
have been held inapplicable to one showing a title 
prima facie sufficient under common- law rules,?® 
and inapplicable to a case where there are conflicting 
tax titles.1® 

[§ 1986] bb. Of Tax Purchaser. Where the tax 
purchaser holds under a void title, ejectment will 
le against him.'* Under a statute providing that, 
where a tax purchaser has not entered into posses- 
sion of the property prior to enactment of such 
statute, he shall bring suit for recovery of posses- 
sion of the same within one year of the passage of 
such statute or lose his tax title, a tax purchaser 
entering into possession without suit. during the one- 
year period thereby so perfects his title that-eject- 
ment by a former owner will not lie against him.1§ 


Ann. 922; Roerans v. McRobinson, 3 
La.A. (Orleans) 279. 
86 S.W. 
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sion in ejectment. 
282 P. 674, 140 Okl. 122 [appeal dism 
50 S.Ct. 462, 281 U.S. 705, 74 L.Ed. 
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[§ 1987] (c) Conditions Precedent. Statutes im- 
posing conditions precedent on the right to bring 
an action for possession against the tax purchaser 
are not retroactive.1® 

Payment of taxes. A statute, providing that all 
judgments or orders for sale shall be conclusive un- 
less the person wishing to show the irregularity of 
the same can prove that the taxes were duly paid 
before the same was rendered, is valid,2° and im- 
poses a condition precedent to attacking the tax 
title in plaintiff’s action of ejectment against the 
tax title purchaser which must be fulfilled.?4 

Possession. Ordinarily an action of ejectment 
cannot be employed to destroy a tax title until the 
purchaser is in possession,?? but in a proper case 
will lie against a tax purchaser in actual posses- 
sion.? 

Constructive possession. In the case of vacant 
and unoccupied lands it is held in several states 
that the tax deed draws after it a constructive 
possession, and that the recording of such a deed 
is a sufficient assertion of hostile title to warrant 
ejectment by the former owner,?* and suit has been 
permitted under statute by one tenant in common 
against another.?® Where, however, there is an ac- 
tual possession in a third-person, ejectment against 
the tax purchaser will not le on the theory of his 
constructive possession.?° 

[§ 1988] (3) Quieting Title, Removing Cloud, and 
Cancellation?’—(a) In General. A court of equity 
has jurisdiction of suits to quiet the owner’s title 
as against claims of a tax purchaser, to remove tax 
titles constituting a cloud, and to cancel tax deeds,?8 
provided that such an action is authorized by stat- 
49 N.W. 815, 80 Wis. 387; Lombard v. 


Culbertson, ‘18 N.W. 399, 59 Wis. 433; 
Hewitt, Jr. v. Butterfield, 9 N.W. 15, 


Fullerton v. State, 


11. Towson vy. Denson, 
661, 74 Ark. 302. 

12. Phillips v. Kerr, 151 S.E. 259, 
198 N.C. 252. 

[a] Where deed was not made in 
conformity with applicable statutes, 
and was therefore void, the statute 
relating to questioning title acquired 
by sheriff's deed did not apply (Pub. 
, [19287 e¢ 12 §§ 23,724, 27,-30, 75; 
Cc. S. § 8034). Phillips v. Kerr, 151 
S.E. 259, 198 N.C. 252. 

13. Jones vy. Hollister, 32 P. 1115, 
51 Kan. 310. ; 

14. See statutory provisions. 

fa] Repeal not shown.—Hoffman 
v. H. M. Loud, etce., Lumber Co., 100 
N.W. 1010, 104 N.W. 424, 138 Mich. 5. 

15. Gamble v. Horr, 40 Mich. 561, 
565. 
“This view leaves ample scope for 
the operation of the statute in cases 
where it would be entirely equitable. 
A mere intruder or trespasser on un- 
occupied lands might well be preclud- 
ed from contesting any prima facie 
title of another, and so might one who 
should attempt to defend under an 
outstanding title with which he is in 
no way connected. We cannot sup- 
pose the statute was intended to go 
further than to embrace these cases 
and others resting upon similar rea- 
sons. It certainly cannot embrace 
the case of one who shows a title pri- 
ma facie sufficient under common law 
rules.’”’ Gamble v. Horr, supra. 

16. Rhea v. McWilliams, 84 S.W. 
726, 73 Ark. 557. 

17. Welles v. Schaffer, 129 A. 622, 
98 N.J.Eq. 31; Fullerton v. State, 282 
P. 674, 140 Okl. 122 [appeal dism 50 
S.Ct. 462, 281.U.S. 705, 74 L.Ed. 1129]. 

[a] Action by land commissioners. 
—A purchaser at a tax sale of a lot 
previously sold by commissioners of 
the land office, not paying past-due 
deferred payments, does not take title 
against the state, and commissioners 
of the land office may recover posses- 


1129]. 

18. Vail v. Richards, 62 F. 720, 10 
C.C.A. 614. 

19. Sugg v. Duncan, 142 S.W. 321, 
238 Mo. 422. 

{a] MTlustration.—Act March 6, 
1903 (lL. [1903] p 254 [R. S. (1909) § 
11,508]), providing that no action 
shall lie for possession of lands sold 
for taxes, or to cancel any tax deed 
or sale, unless plaintiff shall offer in 
his petition to refund to defendant, or 
other person against whom recovery 
is sought, all taxes paid by him or by 
those under whom he claims, does not 
apply to tax sales made prior to its 
enactment. Sugg v. Duncan, 142 S.W. 
321, 238 Mo. 422. 

20. Tharp v. Hart, 2 Sneed (Tenn.) 
569. 

[a] Legislature “has the power to 
prescribe what shall and what shall 
not be necessary to make void, void- 
able, or valid future contracts or ti- 
tles, and the conditions on which they 
may or may not be impeached. No 
more is attempted in this case.’ 
Tharp v. Hart, 2 Sneed (Tenn.) 569, 
Hi pee 

21. Tharp y. Hart, supra. 

22. Kreamer v. Voneida, 62 A. 518, 
213 Pa. 74; Rothchild v. Rollinger, 73 
4 ee 32 Wash. 3807; Lombard v. 
Culbertson, 18 N.W. 399, 59 Wis. 433. 


23. McRae v. Barber, 136 N.W. 
a 01 USS pewesa far eta Bh Co) aU UIs 
24. Tilotson v. Webber, 55 N.W. 


837, 96 Mich. 144; Heinmiller v. 
Hatheway, 27 N.W. 558, 60 Mich. 391; 
Anderson v. Courtright, 10 N.W. 183, 
47 Mich. 161; Vastine v. Laclede Land, 
etc., Co., 86 S.W. 374, 1385 Mo. 145; 
Callahan v. Davis, 15 S.W. 433, 103 
Mo. 444; Saranac Land & Timber Co. 
v. Roberts, 109 N.Y.S. 547, 125 App. 
Diy....333.. Laff. 88. N.B.-753, 195; NY. 
303]; Wisconsin River Land Co. v. 
Paine Lumber Co., 110 N.W. 220, 130 
Wis. 393; Cornell University v. Mead, 


52 Wis. 384; Parish v. Hager, 15 Wis. 
532; Knox v. Cleveland, 13 Wis. 245; 
Hill v. Kricke, 11 Wis. 442. 

[a] Recording of tax deed of wild 
and unoccupied land has been held 
sufficient assertion of title by defend- 
ant to support an action of ejectment. 
Hewitt, Jr. v. Butterfield, 9 N.W. 15, 
52 Wis. 384. 

25. Gibson v. Boynton, 132 P. 1002, 
89 Kan. 712. 

26. Callahan v. Davis, 15 S.W. 433, 
103 Mo. 444. 

[a] Where tenant is in actual pos- 
session of property under a_ lease 
from defendant’s grantor claiming un- 
der a tax deed, ejectment will not lie 
against defendant under a statute 
permitting ejectment against a tax 
title holder of unoccupied lands on 
the theory of constructive possession. 
Callahan v. Davis, 15 S.W. 4338, 103 
Mo. 444. 

27. Cross references: 

Authority to cancel tax deed on prop- 
erty of insane person see Insane 
Persons § 452. 

Restraining issuance of tax deed see 
supra §§ 1875-1878. 

Setting aside or cancelling sale or 
certificate see supra §§ 1658-1668. 
Tax deed as sufficient to constitute 
cloud on title see Quieting Title § 

Bo. 

28. Cal.—Crocker  v. 
73 BP. 429, 139 Cal. 521. 

D.C.—Buchanan v. Macfarland, 31 
App.D.C. 6. 

Fla.—Hughey vy. Winborne, 33 So. 
249, 44 Fla. 601. 

Ill. Gilbreath v. Dilday, 38 N.E. 
572, 152 Tih «2073;> Lee v. Rugeles, 
62 Ill. 427. Compare Springer y. 
Rosette, 47 Ill. 223, 225 (where the 
precise holding of the court was that 
jit lacked jurisdiction over the United 
States and could not entertain a bill 
for a decree invalidating a tax col- 
lector’s deed to the United States, but 


Dougherty, 
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ute, or, if based on principles of general equity ju- 
risdiction, that there is no adequate remedy at law,”® 
and provided that some sufficient ground is shown 
for the interference of the chancery court.*° 
owner of the property is not obliged to wait for an 
attack on his own title to be made by the holder 
of the tax deed, but may anticipate any hostile ac- 
tion by filing a bill of this kind,?? by which he does 
not admit validity of the tax sale,?? although, of 
course, he must show that his predicament is not 
due to his own fault or negligence.*® 

State as purchaser. Under general] rules,*+ where 
the state becomes purchaser at a tax sale, a bill to 
cancel the sale as a cloud on the owner’s title can- 
not be maintained against the auditor general in 
the absence of the state’s consent.?° 

Where tax deeds are numerous, one desiring their 
cancellation may bring a single action to avoid mul- 


tiplicity of suits.*°® 


where the court also said: “Courts 
of chancery will not take jurisdiction 
to try the validity of tax titles, on the 
allegation that they are a cloud. No 
case of this kind can be found in the 
books’’). 

Mass.—Fuller v. Fuller, 117 N.E. 
838, 228 Mass. 441; Solis v. Williams, 
91 N.E. 148, 205 Mass. 350. ° 

Miss.—Scarborough jy. 40 
So. 69, 87 Miss. 508. 

Mo.—Voights v. Hart, 226 S.W. 248, 
285 Mo. 102. 

N.J.—Woglom v. Kant, 63 A. 283, 71 

2 


N.Y.—Crooke v. Andrews, 40 N.Y. 
547; Peo. v. Firth, 151 N.Y.S. 705, 88 
Misc. 217. 

Or.—Moores v. Clackamas County, 
67 P. 662, 40 Or. 536. 

Pa.—Dull’s Appeal, 6 A. 540,113 Pa. 
510. 
S.D.—Clark v. Darlington, 63 N.W. 
771, 7 S.D. 148, 58 Am.S.R. 835. 

Va.—Boon v. Simmons, 13 S.E. 439, 
88 Va. 259; Carroll v. Brown, 28 Gratt. 
(69 Va.) 791. 

W.Va.—Collins v. Reger, 57 S.E. 
743, 62 W.Va. 195; Boggess v. Scott, 
37 S.E. 661, 48 W.Va. 316; Jackson v. 
Kittle, 12 S.E. 484, 34 W.Va. 207. 

Wis.—Pulford v. Whicher, 45 N.W. 
418, 76 Wis. 555; Dean v. Madison, 9 
Wis. 402. 

[a]. Suits to set aside specific tax 
deeds and conveyances thereunder, as 
contradistinguished from suits to 
quiet title generally against all the 
world, are of purely equitable cog- 


Elmer, 


nizance. Title & Trust Co. v. Colum- 
bia Basin Land Co., 238 P, 992, 136 
Wash, 63. 


Cross complaint to cancel deed in 
ejectment against tax purchaser see 
supra § 1984 text and note 5 [a]. 

' 29. U.S.—Slater v. Maxwell, 6 
Wall. 268, 18 L.Ed. 796. 

Fla.—Graham y. Florida Land, etc., 
Co., 14 So. 796, 33 Fla. 356. 

Mass.—White v. Gove,-67.N.E. 359, 
183 Mass. 333. 

Mich.—Blackwood v. Van Vleet, 11 
Mich. 252. 
pk fa Dull Appeal, 6 A.-540, 113 Pa. 
R.I.— Weaver v. Arnold, 28 A. 41, 15 
130m Taha 

“When the objections to a tax deed 
consist in the want of conformity to 
the requirements of the statute in the 
proceedings at the sale or preliminary 
to it, or in the assessment of the tax, 
or in any like particulars, they may 
be urged at law in an action of eject- 
ment, whether the deed be the ground 
upon which the recovery of the prem- 
ises is sought by the purchaser, or be 
relied upon to defeat a recovery by 
the owner. In some instances equity 
will interpose in cases of this kind, as 
where the deed is by statute made 
evidence of title in the purchaser, or 
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[§§ 1988-1989 | 


Exclusive statutory remedy. A statute providing 
that, whenever the grantee of a tax deed fails to 
take possession or sue for possession of the prop- 
erty within a year after he receives a deed thereto, 
the owner may pay or tender him the amount of 
money expended, and demand a reconveyance, which 
shall be given by the tax purchaser or by sheriff or 
master in chancery on court order, provides a rem- 
edy exclusive in character,*? and an owner entitled 
to such exclusive remedy may not, upon the pur- 
chaser’s refusal of tender and in the absence of flaw 
in the tax title, maintain a bill in equity to set aside 
the tax deed as a cloud on his title.** 

Proof that property sold was personalty, so far 
as the tax law was concerned, affords a proper basis 


for maintenance of a suit to set aside a tax sale 


deed as a cloud on title.3® ! 
[§ 1989] (b) Title or Interest*°—aa. Necessity. 


Plaintiff in an equitable or statutory suit to quiet 


the preliminary proceedings are regu- 
lar upon their face, and extrinsic evi- 
dence is required to show their in- 
validity. Where, however, the sale is 
not open to objections of this nature, 
but is impeached for fraud or unfair 
practices of officer or purchaser, to 
the prejudice of the owner, a court 
of equity is the proper tribunal to af- 
ford relief.” Slater vy. Maxwell, 6 
Wall. (U.S.) 268, 276, 18 L.Ed. 796. 
[a] Adequate remedy at law not 
shown.—If a statutory provision on 
the subject of redemption of lands 
sold for taxes is not complete and cer- 
tain, applying in all situations, as 
where it depends on the discretion of 
the comptroller whose discretion can- 
not be controlled by mandamus, as in 
case of Gen. St. (1906) § 570, it is not 
such an adequate remedy as will pre- 
vent a court of equity from granting 


relief. Florida Hast Coast Fruit 
Land Co. v. Mitchell, 85 So. 661, 80 
Fla. 291. See Voights v. Hart, 226 S. 


W. 248, 285 Mo. 102 (adequate remedy 
at law not shown because plaintiffs 
were in possession so that ejectment 
would not lie, and where in any event 
plaintiffs were entitled to sue to quiet 
title under provisions of applicable 
statute). 

[b] Where validity of tax titles 
may be tried in action of ejectment 
(see supra § 1984), equity will not en- 
tertain a bill to test the same. Black- 
wood v. Van Vleet, 11 Mich. 252. 

30. U.S.—Slater v. Maxwell, 6 
Wall. 268, 18 L.Ed. 796. 

Bhs evens a v. Conway, 20 Ark. 
A tat aa sf v. Castle, 30 Conn. 


Iowa.—Burke v. Cutler, 438 N.W. 


204, 78 Iowa 299. 


eee eee v. Boston, 129 Mass. 

Mo.—Fontaine v. Hudson, 5 S.W. 
692, 93 Mo. 62, 3 Am.S.R. 515. 

N.J.—Field v. West Orange Tp., 37 
N.J.Eq. 434. 

N.Y.—Stewart v. Crysler, 
471, 100 N.Y. 378. 

Wis.—Kimball v. Ballard, 19 Wis. 
601, 88 Am.D. 705. \ 

[a] Assessment to wrong person 
followed by sale and issuance of a 
tax deed is a basis for a bill to re- 
move a cloud on title. Davis v. Bos- 
ton, 129 Mass. 377. 

[b] Ultra vires character of tax 
sale affords a basis for a bill to quiet 
title as against a tax deed issued pur- 
suant to such ultra vires sale. Field 
v. West Orange Tp., 37 N.J.Eq. 434. 

[c], Where tax deed was issued 
notwithstanding previous redemption, 
there was a sufficient basis for equita- 
ble interference. Burke y. Cutler, 43 
N.W. 204, 78 Iowa 299. ; 

{d] irregularities in tax warrant 
are not ground for equitable interfer- 


3 N.E. 


ence to set aside a tax deed as a cloud! 
on plaintiff's title where it appears: 
that the tax, for nonpayment of which 
the property was sold, was legally 
laid and assessed. Adams vy. Castle, 
30 Conn. 404. 

[e] Where only question is as to: 
who holds paramount legal title, 
equity will not interfere. Fontaine v.. 
Hudson, 5 S.W. 692, 93 Mo. 62, 3 Am.. 
Seite ling 

Grounds of equitable jurisdiction. 
generally: 

Equity §§ 7-149. 
Quieting Title §§ 3-6. 

Grounds for cancellation of tax 
deed see infra §§ 1994-2001. 

31. Sharpleigh v. Surdam, 21 F. 
Cas.No. 12,711, 1 Flipp. 472; Morris 
v. Card, 185 So. 340, 223 Ala. 254; 
Burdett v. Rossiter, 127 So. 202, 220 
Ala. 6381; Georgia Loan & Trust Co. 
v. Washington Realty Co., 87 So. 794, 
795, 205 Ala. 288; Rogers v. Nichols, 
71 N.E. 950, 186 Mass. 440; Dean v.. 
Madison, 9 Wis. 402; But see Busbee 
v. Lewis, 85 N.C. 332 (holding that an 
action to remove a cloud on title will 
not be entertained merely to afford 
protective relief, where plaintiff is: 
under no disability to bring suit to 
test the question of title). 

“The law does not require the own-- 
er, his heir, devisee, vendee, or mort-- 
gagee of land, in possession, when it. 
is sold for taxes, to wait for the pur-- 
chaser to file ejectment suit in order 
to put into operation section 2312 of 
the Code of 1907, amended by Acts 
1915, § 240, p. 475; but the owner, his: 
heir, devisee, vendee, or mortgagee of 
the land, at the time of the tax sale, 
or the person against whom the taxes; 
were assessed, being in possession, 
may file bill, like in this cause, and 
force defendant, the purchaser at the 
tax sale, to propound his tax claim, 
lien, or tax titie, whether valid or in- 
valid, so it can be paid as said act 
[section 240] requires, and the tax 
deed removed as cloud on the title to 
the lot. Section 2312, Code of 1907, 
as amended Acts 1915, § 240, p. 475.” 
Georgia Loan & Trust Co. v. Wash- 
ington Realty Co., supra. 

32. Burdett v. Rossiter, 127 S 
202, 220 Ala. 681. i 

33. Winton Coal Co. v. Lackawan- 
na County, 1 Lack.Leg.N. (Pa.) 105. 

ay eos Sir tite oot 

2 urrill v. Auditor-Gen., .W.. 
273, 46 Mich. 256. at 

eo yee v. Tpeect 67 F. 980. 

: ayman v. Langlois, 11 : 
927, 274 Ill. 559. A Pian 
a Tay man Vv. ans lols, supra. 

f indgren v. ought 
125, 32 RI. 524. Te faye 

40. Title or interest necessa: to: 

Bet as sale generally see Taek, 


For later cases, developments and changes in the law see Annotations, same title and section number, 


) 


title, remove cloud, cancel a tax deed, and the like, 
must recover on the strength of his own title rather 
than the weakness of the tax title,44 and where he 
lacks sufficient title or interest,!? may not maintain 


the action.43 


Void tax deed. In a statutory action to determine 
title to land, plaintiff, claiming that defendant’s 
tax deed is a nullity, need not, in the absence of 
proof that the tax deed is valid, show title in plain- 


tiff at the time of the tax sale.*4 


Where both parties claim under tax sales, each of 
which is shown to be void, neither plaintiff nor de- 
fendant is precluded from showing the invalidity 


SP ash 
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recover on the weakness of defendant’s title.*¢ 

[§ 1990] bb. Sufficiency—(aa) In General. 
not necessary that the title shown as a foundation 
for maintaining the suit to set aside a tax deed 


It is 


shall be a perfect. title in fee simple, for generally 


tial.4s 


anyone who has such an interest as would give him 
the right to redeem from the tax sale may contest its 
validity,** and a perfect record title is not essen- 
Plaintiff will not be required, in the first 


instance, to prove his title completely, a prima facie 


of thé other’s title,*® although plaintiff may not 


ae against tax purchaser’s suit 
or: 
Ejectment see supra § 1976. 
Quieting tax title see supra § 1980. 


-Hjectment against tax purchaser see 


supra § 1985. 

Redeem from tax sale see passim su- 

pra §§ 1690-1699. 

41. Anderson v. Daugherty, 183 S. 
W. 545, 169 Ky. 308. 

42. Sufficiency of title or interest 
see infra §§ 1990, 1991. 

Ark.—Hopper v. Chandler, 36 
S.W.(2d) 398, 183 Ark. 469; Stout 
Lumber Co. v, Treadwell, 263 S.W. 51, 
165 Ark. 138; Massengale vy. Brown, 
252 S.W. 588, 159 Ark. 566; Osceola 
Land Co. v..Chicago Mill,, etc., Co., 
103 S.W. 609, 84 Ark. 1. 

Cal.—Sears v. Willard, 130 P. 869, 
165 Cal. 12. 

Tll.— Plenderleith v. Glos, 160 N.E. 
745, 329 Ill. 382; Judson v. Glos, 94 
N.E. 112, 249 Ill. 82. 

Iowa.—State v. Havrah, 70 N.W. 
618, 101 Iowa 486; Pitt’s Sons Mfg. Co. 
v. Beed, 29 N.W. 458, 69 Iowa 546. 

Kan.—Dyer v. Marriott, 131 P. 1185, 
89 Kan. 515, 45 L.R.A.N.S. 93, Ann. 
Cas.1915A 93. 

Ky.—Anderson v. Daugherty, 183 S. 
W. 545, 169 Ky. 308. 

La.—Griffing v. Taft, 91 So. 832, 151 
La. 442. 

Mich.—Embury v. Goodenough, 121 
N.W. 744, 157 Mich. 140; Robbins v. 
Barron, 34 Mich. 517. 

Miss.—Long v. Stanley, 30 So. 823, 
79 Miss. 298; Wilkinson v. Hiller, 14 
So. 442, 71 Miss. 678. t 

W.Va.—Lawson v. Pocahontas Thin 
Vein Coal Land Co., 81 S.E. 583, 73 
W.Va. 296; Darnell v. Flynn, 71 S.E. 
16, 69 W.Va. 146; State v. Mathews, 
69 S.E. 644, 68 W.Va. 89; Despard v,. 
Pearcy, 63 S.E. 871, 65 W.Va. 140. 

[a] Rule applied in suit by state 
for use of a state university to quiet 
title as against tax deeds regular on 
their face. State v. Havrah, 70 N.W. 
618, 101 Towa 486. ‘ 

[b] “Basis of the right to main- 
tain a bill in equity to set aside a tax 
deed as a cloud on title is proof of ti- 
tle to the premises in the complain- 
ant.” Plenderleith v. Glos, 160 N.E. 
745, 746, 329 Ill. 382. 

[c] After expiration of redemp- 
tion period.—The title of the owner 
being divested and that of the state 
made absolute, by the sale to the 
state and expiration of the time for 
redemption, and he having taken no 
steps to entitle him to a deed, he, and 
consequently his grantee, have no 
right on which to maintain a suit to 
remove as a cloud defendant’s deed 
obtained from the auditor general 


‘after expiration of time for redemp- 


tion on false affidavits that he was 
the owner of the land which, if a 
cloud, is one on the title of the state. 
Embury v. Goodenough, 121 N.W. 744, 
157 Mich. 140. - 

[ad] One having no title nor right 
of redemption may not sue to annul a 
tax deed. Darnell v. Flynn, 71 S.E. 
16, 69 W.Va. 146. 

[e] Strangers to original title 
may not maintain a bill to cancel a 
tax title as a cloud on their title. 
Wilkinson vy. Hiller, 14 So. 442, 71 


Miss. 678. 

[f{] Attacking title of one suing 
for breach of covenant.—In an action 
for breach of covenant of seizin as to 
land sold for delinquent taxes it has 
been held, under a statute requiring 
persons attacking tax titles to prove 
title at the time of sale either in per- 
son attacking or in one under whom 
he claims that the husband of the de- 
linquent owner has not sufficient title 
to attack the tax title. Eames v. 
Armstrong, 59 S.E. 165, 146 N.C. 1, 
125 Am.S.R. 436. 

[g] Attacking title of one suing 
for trespass.—Under a statute, re- 
quiring that one attacking a tax title 
must show that at the time of the tax 
sale that title was in himself or in 
one under whom he claims, such title 
must be shown in a suit by state 
claiming under a tax title and suing 
for trespass for cutting trees. Peo. 
vy. Bain, 60 Mise. 253,113 N.Y.S. 27% 

44. Rexford v. Phillips, 74 S.E. 337, 
159 N.C. 2138. 

45. Meyer v. Snell, 116 S.W. 208, 
89 Ark, 298; McDaniel v. Berger, 116 
S.W. 194, 89 Ark. 139. 

46. Meyer vy. Snell, 116 S.W. 208, 89 
Ark. 298. See McDaniel v. Berger, 
116 S.W. 194, 89 Ark. 139 (defendant 
may not secure affirmative relief on 
weakness of plaintiff’s title). 

“Appellee being the plaintiff in the 
action, he must rely upon the strength 
of his own title, and not upon the 
weakness of his adversary’s title.” 
Meyer v. Snell, supra. 

47. Cal.—Jordan v. Beale, 155 P. 
990, 172 Cal. 226. 

Colo.—Munson v. Marks, 124 P. 187, 
52 Colo. 553: i 

Ill.—South Chicago Brewing Co. v. 
Taylor, 68 N.E. 732,205 Ill. 132. 

Iowa.—Keokuk, etc., R. Co. v. Lind- 
ley, 48 Iowa 11. 

Ky.—Forcht v. National Surety Co., 
197 S.W. 545, 177 Ky..139. 

Mich.—Horton v. Helmholtz, 112 
N.W. 930, 149 Mich. 227. 

Okl.—Sires v. Parriott, 233 P. 748, 
106 Okl. 244. 

Wash.—Brodsky v. Nelson, 107 P. 
840, 57 Wash, 671. 

But see Mathews v. Glenn, 41 S.E. 
735, 100 Va. 3852 (holding that one 
having no interest in property except 
right to redeem it may not sue to re- 
move tax deed as cloud on title). 

“In an action to set aside a tax 
deed, the plaintiff may recover with- 
out having all the title, either legal 
or equitable, or without having a ti- 
tle paramount to all others. It is 
only necessary that he have some 
kind of an estate in the property in 
controversy, either legal or equitable, 
and that this interest shall be para- 
mount to any right to the same pos- 
sessed by the defendant.” Sires v. 
Parriott, supra. 


[a] Equitable title is_ sufficient. 
Brodsky v. Nelson, 107 P. 840, 57 
Wash. 671. 


[b] One entitled to deed acquires 
an equitable title enabling him to sue 
to quiet as against a tax title holder. 
Horton v. Helmholtz, 112 N.W.. 930, 
149 Mich. 227 (where, however, the 
decree was for defendant on the 
facts). 


¢ 


showing’ of title being enough;*#® and the holder of 
the tax title cannot impeach the deed under which 
the record owner claims as having been made in 


[ec] In Wisconsin, under St. (1913) 
§ 2320; providing that every convey- 
ance of land, made with intent to 
hinder, delay, or defraud creditors or 
other persons of their lawful actions, 
damages, forfeitures, debts, or de- 
mands, as against the person so hin- 
dered, delayed, or defrauded, shall be 
void, while a voluntary conveyance of 
land to infants, made with intent to 
hinder, delay, and defraud the holder 
of tax certificates, was invalid to such 
an extent that it could not prevent 
such holder from asserting any right 
which he could have asserted against 
the grantor, and did not extend the 
time of redemption until one year 
aft the infants attained their ma- 
jority, as a valid conveyance would. 
do, it transferred to the infants all 
those rights in and to the land which 
the grantor could assert against such 
holder, and entitled the infants to at- 
tack his tax deed, subsequently ac- 
quired, upon grounds available to the 
grantor; and hence, where his tax 
deed was void they were entitled, in 
an action to establish their title, to 
judgment conditioned on their mak- 
ing the payments mentioned in § 
1210h, providing that, in every action 
to set aside any tax sale or cancel any 
tax certificate, plaintiff, if otherwise 
entitled to judgment, shall, before the 
entry thereof, within a reasonable 
time to be fixed by the court, pay into 
the court for the persons claiming un- 
der such tax sale or tax certificate 
the amount for which the land was 
sold, with subsequent taxes and in- 
terest. Brooks v. Dike, 145 N.W. 659, 
156 Wis. 152. 

48. St. George v. Bender, 174 N.E. 
406, 342 Ill. 296. 

49. Vanderpan v. Pelton, 123 P. 
960, 22 Colo.App. 357; Hogan v. Meek, 
127 N.E. 27, 292. 111. .403; . Baird v. 
Law, 61 N.W. 1086, 93 Iowa 742; Pitts 
v. Seavey, 55 N.W. 480, 88 Iowa 336; 
Harttmann v. Owens, 240 S.W. 113, 
293 Mo. 508. 

[a] Prima facie title shown.—(1) 
Where a defunct corporation, through 
a judsment by confession, conveyed 
land to one of its officers for paying 
certain debts, and creditors and stock- 
holders of the corporation consented 
thereto, the officer took a valid title 
from directors of the corporation as 
trustees, and could question a title 
founded on a tax sale. Harttmann 
v. Owens, 240 S.W. 113, 293 Mo. 508. 
(2) Proof that plaintiff had held title 
to the premises under deed from her 
grantors and had been in possession 
for more than seven years under such 
color of title, with payment. of taxes, 
is sufficient to make out a prima facie 
case of title, without proof of a chain 
of title from the government. Hogan 
v. Meek, 127 N.H. 27, 292 Ill. 408. (3) 
Where plaintiff introduced a patent . 
from the United States government to 
P, and a trust deed from P to M, and 
also a trustee’s deed to plaintiff from 
the sheriff as successor in trust of M, 
who had left the state, the title ex- 
hibited was sufficient to support an 
action to quiet title against one claim- 
ing under -a void tax deed. Vander- 
pan v. Pelton, 123 P. 960, 22 Colo. App. 
357, 
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fraud of creditors.5° 


Deraigning title back to source has been held un- 
necessary in a suit of purely equitable cognizance. 
Mere failure to redeem land or neglect to pay 
tax has been held insufficient per se to divest title 
so as to preclude the owner from maintaining a suit 
against the tax title claimant to remove the tax deed 


as a cloud on plaintiff’s title.” 


Plaintiff having title to only part of tract claimed 
by another under a tax title may maintain an action 


to quiet title.>* 


State of title at beginning of suit controls.°* 

Tenants in common may sue jointly to set aside 
tax deeds as a cloud on title,®® and it is no defense 
that the contract between the two complainants, 
whereby one of them acquired his title, was cham- 


pertous.°® 


[§ 1991](bb) Particular Estates and Titles. Un- 
der general rules,®’ as applied to the circumstances 
involved, in a suit for statutory or equitable relief 


50. Clark v. Sexton, 98 N.W. 127, 
122 Iowa 310; Fuller v. Fuller, 117 N. 
BE. 838, 228 Mass. 441; Boggess v. 
Scott, 37 S.E. 661, 48 W.Va. 316. 

51. Title & Trust Co. v. Columbia 
Basin Land Co., 238 P. 992, 136 Wash. 
63. 

[a] Suits to set aside specific tax 
deeds and conveyances thereunder,*al- 
leged to constitute clouds on title, 
and not to quiet title generally against 
ali the world, are of purely equitable 
cognizance, and it is unnecessary 
therein to deraign the title back to 
its source, as would be required un- 
der Rem. Comp. St. § 785. Title & 
Trust Co. v. Columbia Basin Land 
Co., 238 P. 992, 136 Wash. 63. 

52. St. Anthony Falls Water Pow- 
er Co. v. Greely, 11 Minn. 321. 

5S. Taylor v. Adams, 132 P. 1002, 
89 Kan. 716. 

54. Towle v. Quante, 92 N.EH. 967, 
246 Ill. 568. 

55. Gage v. Du Puy, 24 N.E. 541, 
26 N.E. 386, 137 Ill. 652. 

56. Gage v. Du Puy, supra. 

57. See supra § 1990. And see 
generally Quieting Title §§ 72-96. 

58. Heirs and persons claiming 
through them.—That land was dis- 
tributed by the probate court to the 
tax record owner’s heirs, from whom 
plaintiffs derive title, shows sufficient 
title in plaintiffs to enable them to 
sue to set aside, for want of jurisdic- 
tional process, tax foreclosure decrees 
based on assessments made while 
such tax record owner owned the land. 
Preston v. Cox, 97 P. 493, 50 Wash. 


451. 
Glos v. Ault, 77 N.E. 939, 221 
Till. 562. 

60. Wilson v. Rogers, 134 S.W. 318, 
97 Ark. 369; Shelley v. Smith, 66 N, 
W. 172, 97 Iowa 259; Fontron v. Bent- 
ley, 155 P. 933, 97 Kan. 403; Edwards 
v. Lyman, 30 S.E. 328, 122 N.C. 741. 
See Britt v. Harper, 200 S.W. 787, 132 
Ark. 193 (adverse possession for less 
than seven years does not give plain- 
tiff sufficient title to sue for canéella- 
tion of the tax deed, but where plain- 
tiff was entitled to such relief on 
other grounds). 

[a] “Such adverse possession as 
would give title in fee’ is sufficient. 
Edwards v. Lyman, 30 S.E. 328, 329, 
1220N.C.074% 

61. Chamberlain v. Grimes, 60 N. 
W. 948, 42 Neb. 701. 

62. .Edwards v. Lyman, 30 S.E. 
328) 122'N.C.0741,. 

63. Roach v. Sanborn Land Co., 
115 N.W. 1102, 1385 Wis. 354. 

[a] Plaintiff holding notes secured 
by lien on trust deeds to property 
may, on refusal of the trustee to act, 
sue to set aside the tax deeds to the 
property. Roach v. Sanborn Land 
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against tax claimants, plaintiff's title or interest has 


51 


been held sufficient to maintain the action, among 
other cireumstances,®* in cases where his title or 
interest is founded on an administrator’s deed reg- 
ular on its face,®® adverse possession,®® claim for 
legal services in connection with the property,°* 
deed or will antedating the tax sale,** lien on the 
property,®* possession under claim and color of ti- 
tle, public obligation to secure proper price for 
the property on sale,** quitclaim deed,°° tax deed,°* 


and warranty deed;*® and has been held insufficient 


when based on assessment of taxes to plaintiff when 
land was’sald,®® color of title and payment of taxes 
without possession,’® deed from some person to 
plaintiff without showing title or privity of estate 
between such person and defendant,*+ and inchoate 


right of redemption.*? 


Co., 115 N.W. 1102, 135 Wis. 354. 

64. Ill.—Plenderleith v. Glos, 160 
N.E. 745, 329 Ill. 382; Judson v. Freu- 
tel, 107 N.E. 207, 266 Ill. 24; Judson 
v. Glos, 94 N.E. 112, 249 Ill. 82; Towle 
v. Quante, 92 N.E. 967, 246 Ill. 568. 

‘Iowa.—Keokuk, etc., R. Co. v. Lind- 
ley, 48 Iowa 11. 

Mass.—Fuller y. Fuller, 117 N.E. 
838, 228 Mass. 441. 

Mich.—Graham y. Nippress, 192 N. 
W. 683, 222 Mich. 386. : 

Aono ee v.. Kandt, 134 N.Y.S. 

[a] Possession under deeds pur- 
porting to convey title is sufficient to 
show ownership warranting plaintiff 
in bringing the bill. Judson y. Glos, 
94 N.E. 112, 249 Til. 82. 

[b] Widow of deceased owner.— 
A woman who had lived with decedent 
as his wife and for eleven years aft- 
er decedent’s death continued to oc- 
cupy the premises as her home, claim- 
ing to be the sole owner, had a suffi- 
cient interest in the property to enti- 
tle her to compel a claimant under a 
tax deed to convey his interest to her. 
Graham v. Nippress, 192 N.W. 683, 222 
Mich. 386. 

‘Necessity of possession in addition 
to title see infra § 1993. 

65. Coos County v. Elrod, 267 P. 
530,/125 Or: 409. 

[a] Interest of county.—The fact 
that an individual had entered into 
an undertaking with a county to pay 
costs and save the county harmless in 
the prosecution of a suit to cancel a 
deed to property recovered for delin- 
quent taxes did not deprive the coun- 
ty of real interest necessary to main- 
tain the suit, where the county was 
bound to secure more than the price 
paid by the grantee in case the out- 
come of the suit was favorable. Coos 
Ppa reheg vy. Elrod, 267 P. 530, 125 Or. 

66. Beck y. State Finance Co., 192 
F. 25, 112 C.C.A. 418; McDaniel v. 
Thomas, 133 S.E. 624, 162 Ga. 592. See 
Brodsky y. Nelson, 107° P. 840, 57 
Wash. 671 (where the court held a 
quitclaim deed to plaintiff executed 
after commencement of action to can- 
cel a tax deed insufficient to relate 
back and perfect plaintiff's legal title, 
but sufficient to show plaintiff’s pri- 
or existing equitable title and thus 
enable him to question the validity 
of defendant’s tax deed). 

67. Adams v. Burdick, 27 N.W. 911, 
68 Iowa 666. 

[a] Plaintiff suing under tax deed 
may attack defendant’s subsequent 
tax deed, in a suit to quiet title, al- 
though his own title might be insuf- 
ficient as against the original owner 
of the property. Adams y. Burdick, 
27 N.W. 911, 68 Iowa 666. 


Mortgagee of real property has such a title to the 
land, or at least such an interest in it, as will en- 
title him to maintain an action to set aside a tax 


68. Darrin v. 
60 Wash. 537. 

fa] TIllustration.—Under Reming- 
ton & B. Code § 8747, declaring that a 
warranty deed, duly executed, shall 
be deemed a conveyance in fee simple 
to the grantee, a plaintiff, who brings 
an action to quiet title against the 
grantee of the purchaser at a void 
tax sale, and who proves title through 
a warranty deed to himself duly exe- 
cuted and recorded before the tax 
foreclosure, sufficiently proves title 
as against the grantee, having title 
only through the tax foreclosure, the 
validity of the deed not being disput- 
ed. Darrin v. Humes, 111 P. 767, 60 
Wash. 537. 


Humes, 111 P. 767, 


69. Long v. Stanley, 30 So. 823, 79 
Miss. 298. 
[a] Assessments describing wrong: 


person aS Owner are too frequent to 
justify holding that mere assessment 
to plaintiff establishes title in him 
justifying his suit to remove the tax 
title as a cloud. Long y. Stanley, 30 
So. 823, 79 Miss. 298. 


‘70. Ruppe v. Glos, 90 N.E. 744, 243 
Tl. 414. 
[a] Vacant lands.—Where a bill 


to set aside certain tax deeds alleged 
that the premises were conveyed to 
complainant by L and others, and 
when conveyed and ever since had re- 
mained vacant and unoccupied, that 
for more than nine years thereafter 
complainant had paid all taxes and 
assessments against the premises 
(under claim and color of title made 
in good faith and acquired as afore- 
said), and such identical allegations 
were recited in a decree in favor of 
complainant, if complainant relied 
merely on color of title and payment 
of taxes for seven years to establish 
title, the decree in his favor was er- 
roneous, as it appeared on its face 
that the property had been vacant and 
unoccupied during such period, and 
that complainant had at no time been 
in possession. Ruppe y. Glos, 90 N.E. 
744, 243 Ill. 414. 


71. Long y. Stanley, 30 So. 823, 79 
Miss. 298. 
72. Sears v. Willard, 130 P. 869, 


870, 165 Cal. 12. 

“An action to quiet title must have 
a more substantial basis than an ‘in- 
choate right,’ especially when, as in 
this instance, it is prosecuted against 
persons admittedly in possession of 
the real property under claim of title, 
It is true that one whose real proper- 
ty has been seld to the state for non- 
payment of taxes is not disturbed in 
his possession before sale of the land 
by the state; but the claim to have 
title quieted must be based upon a 
complete, not an inchoate title.” 
Sears vy. Willard, supra. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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sale and deed thereof;7* and the same is true of 
the purchaser at a sale on foreclosure of the mort- 


gage."* 


Trustee may sue to set aside specific tax deeds,7® 
and the rule applies to a purchaser under a trus- 


tee’s sale.76 


Owner of note secured by deed of trust on land 
has sufficient interest therein to sustain his suit to 
remove cloud on title caused by a void tax deed.77 

Vendor may retain sufficient interest in the land 


to maintain suit.7§ 


[§ 1992] cc. Waiver of Objection. 
based upon plaintiff’s lack of title or interest suf- 
ficient to maintain suit to quiet title and set aside 
tax deeds have been held subject to waiver.7® 
Strictly speaking, an 
action of this kind cannot be maintained unless 


[§ 1993] (c) Possession.’° 


plaintiff is in possession,®! or the 


73. Ark.—Britt. v. Harper, 200 S. 
W.. 787, 132 Ark. 193. 

Ill.—Burton v. Perry, 34 N.E. 60, 
146 Ill. 71; Miller v. Cook, 25 N.E. 
756, 135 Ill. 190, 10 L.R.A. 292; Mce- 
Alpine v. Zitzer, 10 N.E. 901, 119 Ill. 
one Whitaker v. Irons, 206 Ill.App. 

Iowa.—Blumenthal y. Culver, 89 N. 
W. 1116, 116 Iowa 326; Petersborough 
Sav. Bank y. Des Moines Sav. Bank, 
81 N.W. 786, 110 Iowa 519. 

Kan.—Hoffman vy. Groll, 12 P. 34, 
35 Kan. 652. 

Ky.—Forcht v. National Surety Co., 
197 Uw. 545, 177 Ky. 139. 

La.—Beltram v. Villere, 4 So. 506; 
Villey v. Jarreau, 33 La.Ann. 291. 

-Y.—Cromwell v. MacLean, 25 N. 
E. 932, 123 N.Y. 474. 

S.D.—Rhomberg v. Bender, 134 N. 
W. 805, 28 S.D. 609; Stoddard vy. Lyon, 
99 N.W. 1116, 18 S.D. 207. . 

Wis.—Avery v. Judd, 21 Wis. 262. 

[a] Mortgagee in possession may 
Sue to cancel a tax deed. Britt v. 
Harper, 200 S.W. 787, 132 Ark. 193. 

74. Sandberg v. Murphy, 236 P. 106, 
134 Wash. 685; McManus y. Morgan, 
80 P. 786, 38 Wash. 528. c 

75. Title & Trust Co. v. Columbia 
Basin Land Co., 238 P. 992, 136 Wash. 
63. 

[a] Under  statute—wWhere,- at 
times of taxation of property under 
which taxes became delinquent and 
foreclosures were had, plaintiffs were 
owners and holders, as joint tenants, 
of legal and equitable title to all lands 
involved, as express trustees, they 
were entitled to sue to set aside spe- 
cific tax deeds and conveyances there- 
under, under Remington Comp. St. § 
180. Title & Trust Co. v. Columbia 
Basin Land Co., 238 P. 992, 136 Wash. 
63. 

76. House v. Gumble, 29 So. 71, 78 
Miss. 259 (holding that, where a pur- 
chaser under a truStee’s sale brings 
suit to cancel tax deeds on the prem- 
ises, defendant cannot assert a want 
of interest in complainant to defeat 
his recovery). 

77. Munson v. Marks, 124 P. 187, 
52 Colo. 553; Empire Ranch & Cattle 
Co. v. Battelle, 133 P. 1123, 24 Colo. 
App. 375. 

8. Glos v. Cass, 82 N.H. 827, 230 
Ill, 641; Langlois v. Stewart, 41 N. 
EB. 177, 156 Il]. 609. 

[a] One who has executed contract 
to sell lots, stating that the property 
‘is hereby bargained and sold,” and 
permitting the vendee to take imme- 
diate possession, may still sue to set 
aside a tax deed as a cloud on his 
title, since the legal title remains in 
him. Glos v. Cass, 82 N.E. 827, 230 
Ill. 641. 

{b] That plaintiff has executed 
pond for deed to a third party does 
not deprive plaintiff of title thereto, 
and he retains sufficient interest to 
sue to set aside a tax deed as cloud on 
title, so that he may fulfill the con- 
ditions of his bond and make good 
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cant or unoceupied,’? in which latter event con- 
structive possession may be sufficient.8? 


In other 


words, where plaintiff lacks possession, his proper 


remedy is not a suit to quiet title, but an action at 
law for recovery of the possession of the property.*4 


But a different rule now prevails in many states, 


either because the courts make an exception to the 
general rule where a tax title is in question or be- 
eause the statutory actions to test tax titles are not 
governed by the strict rules of equity,®®> although 


a claimant out of possession has been denied the 


Objections 


title.87 
property is va- 


title to the third party. Langlois v. 
Stewart, 41 N.E. 177, 156 Ill. 609. 

79. Murphy v. Williams, (Tex.Civ. 
App.) 56 S.W. 695; Rockwood _ v. 
Turner, 154 P. 465, 89 Wash. 356. See 
Frank y. Arnold, 35 N.W. 453, 73 Iowa 
370 (to the effect that, where parties 
executed an agreed statement of facts 
reciting that at a certain date plain- 
tiff was “owner” of the land, they 
meant she had “title” sufficient to 
warrant her attacking the tax deed of 
plaintiff in an equitable suit to set 
the same aside). 

[a] Strict documentary proof.—In 
an action to quiet title against a tax 
foreclosure, where defendant, after 
objecting to plaintiff’s offer of the 
deed record on the ground that it in- 
eluded other property than that in- 
volved, reserved the right to cross- 
examine plaintiff with plaintiff's ab- 
stract, which examination defendant 
thereafter waived, he also waived 
strict documentary evidence of plain- 
tiff’s title as shown by the deed rec- 
ord. Rockwood vy. Turner, 154 P. 465, 
89 Wash. 356. 

[b] Where defendant’s answer ad- 
mits title in plaintiff, the objection 
that plaintiff lacks title sufficient to 
maintain suit may not be_ raised. 
Murphy v. Williams, (Tex.Civ.App.) 
56 S.W.. 695. 

80. To sustain action to quiet title 
in general see Quieting Title §§ 97-— 


115. 
81. IJll.—VI1k y. Glos, 139 N.E. 401, 
308 Ill. 250; Gillespie v. Stoll, 117 N. 


EK. 478, 280 Ill. 180; Glos v. Davis, 75 
N.E. 208, 216 Ill. 532; Glos v. O’Toole, 
50 N.E. 1063, 173 Ill. 366; Gould v. 
Sternburg, 105 Ill. 488; Gage v. 
Schmidt, 104 Ill. 106. 


Mass.—Solis v. Williams, 91 N.E. 
148, 205 Mass. 350. 

Mo.—Apperson y. Allen, 42 Mo.App. 
537. 

Pr Scr Saag v. Wilson, 17 Pa.Co. 
346. 


R.I.—Weaver v. Arnold, 23 A. 41, 
15 RI. 53. Compare Rhode Island 
case infra text and note 85. 

S.C.—Wilson v. Dove, 110 S.E. 390, 
118 S.C. 256. 

Tenn.—Everhard vy. Johnson, (Ch. 
A.) 50 S.W. 655. 

[a] “Acts necessary to constitute 
possession depend to some extent up-, 
on the nature and locality of the prop- 
erty, the use to which it may be ap- 
plied, and the situation of the parties. 
It is difficult, if not impossible, to 
specify what acts will constitute ac- 
tual possession of the land.” Vlk yv. 
Glos, 139 N.E. 401, 402, 308 Ill. 250. 

[b] Sufficiently showing.—Where 
an owner of vacant land which had 
been sold for taxes took possession of 
the land before the grantee in the tax 
deed and went thereon with a survey- 
or and laborers and began to survey 
it and cut’ out underbrush, so as to 
make a path therefor, and began the 
construction of fences, and then in- 
formed the representative of the gran- 


right to urge other causes for setting aside a tax deed 
than those enumerated in the statute.’¢ 

_ Suit to set aside deed for fraud may be maintained 
by an owner out of possession, although ordinarily 
possession would be required by one suing to quiet 


tee in the tax deed who came to the 
land to fence it that the question of 
title was for the court, the owner had 
sufficient possession to sue to remove 
the tax deed as a cloud on title, al- 
though he failed wholly to inclose 
the land. Towle v. Quante, 92 N.E. 
967, 246 Ill. 568. 

[ce]. Possession of purchaser.—An 
action to set aside a tax deed could 
not be maintained where the officer 
who executed the process went into 
possession, and the tax purchaser took 
possession and has maintained posses- 
sion since she received the deed, even 
though the officer who executed proc- 
ess did not take exclusive possession 
prior to advertisement of sale. Wil- 
son vy. Dove, 110 S.E. 390, 118 S.C. 


256. 
82. Plenderleith v. Glos, 160 N.E. 
745, 329 Ill. 382; Gillespie v. Stoll, 


117 N.E. 478, 280 Ill. 130. 

[a] People in possession.—W here 
defendant placed on record an invalid 
tax deed to wild, unoccupied forest 


lands from which some timber had 


been cut, and of which the people 
were in both actual and constructive 
possession, the people were justified 
in bringing an action to determine ti- 
tle under Code Civ. Proc. § 1638. Peo- 
pie vy. Firth, 151 N.Y.S. 705, 88 Misc. 

83. Vandefpan v.. Pelton, 123 P. 
960, 22 Colo.App. 357. 

[a] In Kentucky a petition in the 
nature of a bill quia timet to remove 
a tax deed as a cloud on title may lie 
although neither party is in actual 
possession of the property. Pitts- 
burgh Nat. Bank of Commerce v. 
Licking Valley Land, etc., Co., 22 S.W. 
881, 15 Ky.L. 211. 

84. Gillespie v. Stoll, 117 N.E. 478, 
280 Tll. 130; Hilborn v. Wilson, 17 
Pa.Co. 346. 

Ejectment against tax title claim- 
ant see supra §§ 1984-1987. 

85. lIowa.—Patton y. Luther, 47 
Iowa 236. 

La.—Citizens’ Bank v. Marr, 35 So. 
780, 111 La. 601. ; 

Md.—Oppenheimer v. Levi, 54 A. 74, 
96 Md..296, 60 L.R.A. 729. 

Mich.—Day v. Davey, 93 N.W. 256, 
132 Mich. 173. 

Minn.—Sanborn y. Mueller, 35 N.W. 
666, 38 Minn. 27. 

R.I.—Barone Lumber Co. v. Sowden, 
153 A. 308. Compare Rhode Island 
case supra text and note 81. 

Wash.—Dolan v. Jones, 79 P. 640, 
37 Wash. 176. 

W.Va.—McKenzie v. Tarr, 143 S.B. 
231, 105 W.Va. 508; Boggess vy. Scott, 
37 S.E. 661, 48 W.Va. 316. 

Wis.—Pier v. Fond du Lac, 38 Wis. 
470; Taylor v. Rountree, 28 Wis. 391. 

86. Canter v. Williams, 31 So. 627, 
10% ta.2 7/7. : 

87. Herr v. Martin, 14 S.W. 3856, 
90 Ky. 377, 12 Ky.L. 359. 

“Asserting a paramount adverse ti- 
tle to the land is a cloud upon the ti- 
tle of the other party; but to seize 
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State of possession at beginning of suit controls,*® 
and where plaintiff is then in possession, his subse- 
quent ouster by defendant tax title claimant’s tak- 
ing possession would not defeat plaintiff’s right to 


a decree.®® 


Unlawful possession is insufficient.°? 

[§ 1994] (d) Grounds for Cancellation®!—aa. In 
General. Where the grounds for setting aside a tax 
sale and canceling the tax deed are by statute lim- 
ited to the objection that the taxes were paid before 
sale or that the land was not taxable,®? the tax sale 
and deed may not be set aside and canceled on any 
other ground,®’ except lack of jurisdiction to enter 
the decree upon which the tax title is based.°* But 
in the absence of such a restriction, if the owner — 
can point out any illegality, fraud, omission, or ir- 
regularity, not attributable to himself, substantially 
affecting the validity of the proceedings, and not 
coneluded by a judgment,®® nor condoned by a cura- 
tive statute,®® it will be sufficient ground for setting 


aside the tax sale and canceling 


Where, however, there are no equities favoring 
complainant, relief by way of setting aside the tax 
sale and eanceling the tax deed will be denied,®® 
and the tax deed will not be set aside for minor ir- 
regularities working no real prejudice to complain- 


960, 221 
N 


his title is to deprive him of his es- 
tater In the first-named case, the per- 
son must have the legal title and the 
possession in order to maintain his 
action to remove the cloud from his 
title; in the latter case, he can main- 
tain his action, although not in the 
possession, as readily as if the in- 
jury was done to the corpus of his 
estate. Here it is said the appellee 
wrongfully caused the appellant’s ti- 
tle to be seized and sold, and he pur- 
chased it. He asks that this sale be 
set aside, and his title be restored to 
him. By this wrongful act, he is de- 
prived of his title. He asks a court 
of equity to set this sale aside, and 
restore to him his title. How can he 
get his title back unless the chancel- 
lor does this? It is his only remedy 
for the wrongful act, and to deny 
him this remedy is to deny him even- 
handed justice.” Herr y. Martin, su- 
pra. 

88. Towle v. Quante, 92 N.E. 967, 
246 Ill. 568. 

89. Towle v. Quante, supra. 

90. Hughey vy. Winborne, 33 So. 
249, 250, 44 Fla. 601; Plenderleith v. 
Glos, 160 N.B. 745, 329 Ill. 382. 

“Wrongful forcible possession will 
not support a bill to remove a cloud.” 
Hughey v. Winborne, supra. 

91. Of tax certificate see supra §§ 
1660, 1661. 

92. See statutory provisions. 

93. Keho vy. Auditor-Gen., 101 N.W. 
809, 188 Mich. 586; Smith v. Auditor 
General, 101 N.W. 807, 1388 Mich. 582; 
Burns y. Ford, 82 N.W. 885, 124 Mich. 
274; Berkey v. Burchard, 77 N.W. 635, 
79 N.W. 908, 119 Mich. 101; Detroit 
KF. & M. Ins. Co. v. Wood, 76 N.W. 
136, 118 Mich. 31; Virginia Coal Co. 
v. Thomas, 34 S.E. 486, 97 Va. 527; 
Gerke Brewing Co. v. St. Clair, 33 S.E. 
122, 46 W.Va. 93. 

94. Detroit Life Ins. Co. v. Fuller, 
199 N.W. 699, 228 Mich. 191. 

95. Chicago Theological Seminary 


v. Gage, 12 F. 398, 11 Biss. 289; Gage 
v. Busse, 102 Ill. 592. 
96. Sée statutory provisions; and 


see supra §§ 1681-1684. 

97. Ga.—Nalley v. McManus, 70 S. 
BK. 255,135 Ga. 713: 

Iowa.—Gray v. Coan, 23 Iowa 344. 

La.—Lavedan v. Choppin, 44. So. 
886, 119 La. 1056. 

Me.—Morrill v. Lovett, 49 A. 666, 95 
Me. 165, 56 L.R.A. 634. 
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ant.°? 


was refused.® 


the tax deed.®? | taxes.’ 


Mo. 33. 


[§ 1996] (bb) Fraud Generally.* 
speaking, fraud in the procurement of a tax deed 
is ground for its cancellation in equity,® whether 
the fraud be actual or constructive.’ 

[§ 1997] (cc) Irregularities 


TAF SOTTO a ee 


[§§ 1993-1997 | 


. Prospective and retrospective statutes. Statutes 
authorizing, in general terms, cancellation of tax 
deeds for any reason affecting their validity have 
been construed as prospectivé,! while statutes spec- 
ifying the grounds for cancellation of tax deeds 
theretofore executed are retrospective.” 

[§ 1995] bb. Particular Grounds—(aa) Assess- 
ment or Levy of Defective or Irregular Character. 
Defects and irregularities in the assessment, of a 
substantial character, are ground for cancellation 
of sales and tax deeds,* as where land was listed 
to. the wrong person and sold as his property,* or 
where the description of. the property assessed was 
insufficient,®> although where the objection to the 
assessment could have been obviated by timely ap-' 
plication to the board of equalization, cancellation 
Irregularities in levying of tax have 
been held not ground for setting aside a deed is- 
sued after confirmation of a sale for delinquent 


Generally 


in Sale Return. 
Utah.—Mammoth City v. Snow, 253 


Y.—People v. Lewis, 111 N.Y.S.|P. 680, 69 Utah 204. 


398, 127 App.Div. 107; Saranac Land, 
ete., Co. v. Roberts, 109 N.Y.S. 547, 
125 App.Div. 333 [aff 88 N.E. 753, 195 
N.Y. 303]; Loomis y. Semper, 78 N. 
Y.S. 74, 38 Mise. 567. 

Tenn.—Armstrong y. Exum, (Ch. 
Aw) 52 S.W. 1024. 

Wash.—Vestal v. Morris, 39 P. 960, 
11 Wash. 451. 

Wis.—Roach v. Sanborn Land Co., 
115 N.W. 1102, 135 Wis. 354; Van 
Ostrand v. Cole, 110 N.W. 891, 131 
Wis. 446. : 

98. Idaho.—Stewart v. White, 112 
P. 677, 19 Idaho 60. 

La.—Hart Land & Improvement Co. 
yo in Heirs, 82. So. 366,/145 a. 


Mich.—Powers v. Corry, 151 N.W. 
876, 184 Mich. 630. 

Mo.—Brown y. Chaney, 165 S.W. 
335, 256 Mo. 219. 

Wash.—Tacoma Gas & Blectric Co. 
v. Pauley, 95 P. 1103, 49 Wash. 562. 

[a] Illustration.—Where plaintiff, 
a man of affairs, neglected to pay 
taxes on real property, and, although 
knowing that proceedings were com- 
menced to enforce payment, did not 
take steps to protect his interest, he 
is not entitled to equitable relief in 
a suit to quiet title against the tax 
title claimant. Brown y. Chaney, 165 
S.W. 335, 256 Mo. 219. 

99. Woodyard v. Kuhn, 110 S.E. 
183, 89 W.Va. 670. 

_(a]_ Rule applied.—A tax deed for 
oil and gas in a tract of land will not 
be set aside because the assessor did 
not return his land book showing 
such assessment to the county clerk 
on or before July 20 of the year or 
assessment as provided by Code 
(1913) ¢ 29 § 118 (§ 1003), or because 
the county court did not correct such 
‘and book as provided by such chap- 
ter (§.116), it not appearing that the 
owner was in any way prejudiced or 
misled thereby. Woodyard y. Kuhn, 
110 S.E. 187, 89 W.Va. 670. 

1. People v. Lewis, 111 N.Y.S. 398, 
127 App.Div. 107. 

2. People vy. Lewis, supra. 

3. Idaho.—Fix y. Gray, 140 P. 771, 
26 Idaho 19. 

Mich.—Perkins y. Nugent, 7 N.w. 
757, 45 Mich. 156; Blanchard vy. Pow- 
ers, 4 N.W. 542, 42 Mich. 619. " 

Miss.—Henderson Molpus Co. y. 


Mo.—Zweigart v. Reed, 119 S.W.! Gammill, 115 So. 716, 149 Miss. 576. 


Va.—Yancey v. Hopkins, 1 Munf. 
(15 Va.) 419. 

[a] Dual assessment.—Shelly vy. 
Friedrichs, 42 So. 218, 117 La. 679 
(where, however, dual assessment was 
not shown). 

[b] Where equalizing and approv- 
ing assessment roll were void because 
of the fact that the notice required 
by L. (1920) c 328 § 5 was given to 
the taxpayers did not appear of record 
in the proceedings, the owner of rec- 
ord title was entitled to have the tax 
collector’s deed canceled. Henderson 
Molpus Co. v. Gammill, 115 So. 716, 
149 Miss. 576. 

4 Yancey v. Hopkins, 1 Munf. (15 
Va.) 419. 

5. Shelly v. Friedrichs, 42 So. 218, 
117 La. 679; Mammoth City vy. Snow, 
253 P. 680, 69 Utah 204. 

6. Duggan v. McCullough, 59 P. 


743, 27 Colo. 438. . 
7. Ambler v. Patterson, 114 N.W 
781, 117 N.W. 990, 80 Neb. 570, 575. 
8. Fraud in: ; 


Conduct of tax sale see infra § 2000. 
Preventing payment of taxes see in- 


fra § 1998. 
9. Ark.—Hunt v. McFadgen, 20 
Ark. 277. 


Cal.—Teich v. San José Deposit Sav. 
Bank, 97. P. 167, 8 Cal.App. 397. 
Iowa.—Guldner v. Guldner, 203 N. 
W. 289, 199 Iowa 986. : 
gg eam nanales. vy. Wilson, 77 Me. 


Mo.—Mangold y. Bacon, 141 S.W. 
650, 237 Mo. 496. 

Or.—Coos County v. Elrod, 267 P. 
530, 125 Or. 409. 

W.Va.—Matheny y. Jackson, 98 S.E. 
620, 88 W.Va. 553. 

{a] False statement of tax pur- 
chaser.—Matheny y. Jackson, 98 S.E. 
620, 88 W.Va. 553. 

[b] Fraud of collector.—Mangold 
v. Bacon, 141 S.W. 650, 237 Mo. 496. 

10. Guldner v. Guldner, 203 N.Ww. 
289, 199 Iowa 986. 

[a] Constructive fraud not shown. - 
—Where the county treasurer was not 
under a statutory duty to give notice 
of sale, and, in response to the own- 
er’s inquiry as to the amount of tax- 
es due, answered such question truth- 
fully, but kept silent as to a then 
pending proceeding for tax sale of 
the property, he was not guilty of 
constructive fraud warranting the 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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Failure to make substantial compliance with stat- 
utory provisions requiring the filing of a return of 
a tax sale’! may be ground for cancellation of a tax 


deed issued thereunder,!? or of a resale deed based | 


thereon. 

[§ 1998] (dd) Payment or Excuse for Nonpay- 
ment of Taxes. Payment of an amount slightly less 
than the full sum due on redemption has been held 
sufficient to warrant cancellation of the tax deed.** 
That the owner was prevented from paying taxes 
really due by the fraud or mistake of the officers 
charged with their collection is ground for setting 
aside the tax deed.1® 

Mistake of owner’s agent, resulting in nonpay- 
ment of taxes, is not ground for setting aside the 
tax sale and deed.1® 

[§ 1999] (ee) Want of, or Defect in, Notice of 
Sale.t* In the absence of a statute requiring notice 
of sale, failure to give such notice is not ground 
for cancellation of a tax deed.t® Where notice is 
required, however, a defective notice of sale may 
be ground for cancellation of the tax deed,'® al- 
though a mere defect in proof of publication of 


setting aside of a tax deed subse- 19. 
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notice has been held not a ground.?° 

[§ 2000] (ff) Wrongful Conduct of Tax Sale. 
Fraud and collusion in conduct of tax sale is ground 
for setting it aside and canceling the tax deed.?! 

Inadequacy of price. As a general rule, inade- 
quacy of price is not ground for setting aside a tax 
sale and deed issued thereunder.?? But inadequacy 
of price is a circumstance for consideration,?* and 
may be ground where so gross as to shock the con- 
science,** or where combined wath other circumstanc- 
es showing fraud or other unfairness in the sale.?* 

Sale of property in solido, where constituting an 
abuse of the sheriff’s discretion, is an irregularity 
which may render the sale and tax deed voidable’ 
so that it is subject to cancellation.?® 

Inclusion, of item of void special tax in the sale 
has been held not ground for setting aside a tax 
deed issued after confirmation of sale for delin- 
quent taxes.?7 

[§ 2001] (gg) Other Grounds. Particular grounds 
other than those heretofore considered?® held suf- 
ficient or insufficient to justify setting aside the tax 
sale and the tax deed inelude fact that taxes could 


23. Black v. Banks, (Mo.) 37-S.W- 


quently issued under such sale, Mc- 
Guire v. Bean, 276 P. 555, 151 Wash. 
474. Compare supra text and note 
Si0E bys 

11. See passim supra §§ 1944-1648. 

12. Harmon y. Driver, 298 P. 601, 
148 Okl. 289; Massey v. Tucker, 284 
P. 648, 141 Okl. 193; Mannus-Dewall 
v. Smith, 281 P. 807, 139 Okl. 195. 

13. Harmon v. Driver, 298 P. 601, 
148 Okl. 289; Massey v. Tucker, 284 
P. 648, 141 Okl. 193. 

14. 

[a] Deficiency of five cents is so 
small as to be inconsequential, may 
have resulted from difference in the 
mode of calculation, and where plain- 
tiff has, within the time limited by 
law for redemption, paid all but five 
cents of what was due, cancellation 
of the tax deed will be decreed. Wy- 
att v. Simpson, 8 W.Va. 394. 

15. Ark.—Hickman v. Kempner, 
35 Ark. 505. 

Iowa.—Lyman v. Walker, 185 N.W. 
607, 192 Iowa 982. Compare McGahen 
v. Carr, 6 Iowa 331, 71 Am.D. .421 
(holding that, in the absence of fraud, 
the treasurer’s statement to the own- 
er’s agent that no taxes were due, in 
reliance upon which the owner failed 
to pay, resulting in a sale for taxes, 
was not ground for setting aside the 
tax deed). 

Mich.—Kneeland v. Wood, 75 N.W. 
461, 117 Mich. 174. Compare Bullock 
v. Auditor-Gen., 105 N.W. 542, 142 
Mich. 122 (holding that failure of the 
county treasurer to give correct in- 
formation to plaintiff's attorney re 
taxes on his inquiry was not ground 
for setting aside a subsequent tax 
sale and deed where the information 
was sought for the purpose of void- 
ing, rather than for the purpose of 
paying, taxes). 

Mo.—Mangold v. Bacon, 141 S.W. 
650, 237 Mo. 496. 

Neb.—Sgquire v. McCarthy, 112 N. 
W. 327, 77 Neb. 431, 109 N.W. 768, 77 
Neb. 429. 

Es Va.—Thomas v. Jones, 36 S.E. 382, 

8 Va. 323. 

? Wash.—Loving v. Maltbie, 116 P. 
1086, 64 Wash. 336; Loving v. Mc- 
Phail, 92 P. 144, 48 Wash. 113. 

W.Va.—Gerke Brewing Co: v. St. 
Clair, 33 S.E. 122, 46 W.Va. 93. 

Wis.—Gould v. Killen, 139 N.W. 758, 

2 Wis. 197. 
end generally see supra § 1996. 

16. Moss v. Mayo, 23 Cal., 421; 
Brooks v. Dix, 78 N.W. 125, 119 Mich. 


329. 
17. Notice of sale generally see su- 


1592-1599. 
a McGuire v. Bean, 276 P. 555, 


151 Wash. 474. 


Wyatt v. Simpson, 8 W.Va. 394.” 


387, 264 Mo. 216; Gilbert v. Conserva- 
tive Loan & Trust Co., 280 P. 278, 138 
OKl. 1, 67. A.L.R. 885. 

20. Palmer v. Ozark Land Co., 85 
S.W. 408, 74 Ark. 253. 

21. Ark.—Hunt v. McFadgen, 20 
Ark. 277. 

Iowa.—Connolly v. Connolly, 18 N. 
W. 868, 63 Iowa 202; Corbin v. Bee- 
bee, 36 Iowa 336; Kerwer v. Allen, 
31 Iowa 578. 

~“Me.—Chandler v. Wilson, 77 Me. 76. 

Or.—Coos County v. Elrod, 267 P. 
530,125 Or. 409. 

W.Va.—Shrader v. Medley, 82 S.E. 
200, 74 W.Va. 450; Railway Co. v. 
Marple, 73 S.E. 261, 70 W.Va. 136, 38 
L.R.A.N.S. 719, Ann.Cas.1915D 959. 

[a] Preventing competitive bid- 
ding.—Shrader v. Medley, 82 S.E. 200, 
74 W.Va. 450. To same effect Rail- 
way Co. v. Marple, 73 S.E. 261, 70 W. 
Va. 136, 38 L.R.A.N.S. 719, Ann.Cas. 
1915D 959. 

[b] Misconduct of sheriff’s em- 
ployee.—Where an employee in a 
sheriff's office, charged with a private 
sale of property recovered by the 
county for delinquent taxes, accepted 
tender of bid trom a business associ- 
ate at a minimum upset price far be- 
low the real value of the property, 
discouraged applicants interested in 
purchasing the property at a higher 
figure, and failed to inform the coun- 
ty judge of the circumstances in ob- 
taining confirmation of the sale, the 
deed was obtained through fraud, and 
the county was entitled to cancella- 
tion as against the grantee having no- 
tice. Coos County v. Elrod, 267 P. 
530, 125 Or. 409. 

Fraud generally see supra § 1996. 

22. U.S.—Slater v. Maxwell, 6 
Wall. 268, 18 L.Ed. 796. 

Mich.—Nester vy. Church, 79 N.W. 
893, 121 Mich. 81. 


Mo.—Brown v. Chaney, 165 S.W. 
335, 256 Mo. 219; Mangold v. Bacon, 
130 S.W. 23, 229 Mo. 459; Walker v. 


Mills, 109 S.W. 44, 210 Mo. 684. 

Tex.—Crosby v. Bannowsky, 68 S. 
W. 47, 95 Tex. 449. 

Wash.—National Bank of Com- 
merce of Seattle v. Davies, 191 P. 
879, 112 Wash. 106; Rothchild v. Rol- 
linger, 73 P. 367, 32 Wash. 307. 

[a] Although combined with ir- 
regularity of procedure in the court’s 
failure to appoint an attorney to de- 
fend the tax suit, inadequacy of price 
is not ground for setting aside the tax 
sale after a tax deed is given. Cros- 
by v. Bannowsky, 68 S.W. 47, 95 Tex, 
449. 


[b] Caused by acts of complain- 
ant.—Walker v. Mills, 109 S.W. 44, 
210 Mo. 684, 


(2d) 594. 

24. Lissner v. State Mortg. Corpo- 
ration, (Tex.Civ.App.) 29 S.W.(2d) 
849. See Mangold v, Bacon, 141 S.W. 
650, 237 Mo. 496 (holding that where 
collector, after having received and 
receipted for the amount he informed 
the taxpayer was due, sold the land 
for twelve dollars and fifty cents, 
without the taxpayer’s knowledge, 
when it -was reasonably worth one 
thousand two hundred dollars, the 
sale will be set aside in equity, on the 
sole ground of grossly inadequate 
consideration, and, as well, on the 
ground of there being such accident, 
surprise, and hardship as naturally 
account for the inadequacy). 

25. Queen City Inv. Co. v. Kreider, 
(Mo.) 31 S.W.(2d) 1002; State ex rel. 
and to Use of Koeln v. Sanders, (Mo.) 
30 S.W.(2d) 986; Lissner v. State 
Mortg. Corporation, (Tex.Civ.App.) 29 
S.W.(2d) 849; Younger v. Meadows, 
59 S.E. 1087, 63 W.Va. 275. 

[a]. Gross inadequacy of price, 
considered with insanity of one 
against whom default tax judgment 
was rendered without appointment of 
guardian, may be ground for setting 
aside a sale thereunder. lLissner v. 
State Mortg. Corporation, (Tex.Civ. 
App.) 29 S.W.(2d) 849. 

[b] Inadequacy of price resulting 
from sale in solido is ground for set- 
ting aside a tax sale and deed as con- 
stituting fraud on the rights of the 
original owner. Queen City Inv. Co. 
v. Kreider, (Mo.) 31_S.W.(2d) 1002; 
State ex rel. and to Use of Koeln v. 
Sanders, (Mo.) 30 S.W.(2d) 986. 

26. Queen City Inv. Co. v. Kreider, 
(Mo.) 31 S.W.(2d) 1002; Shelton v. 
Franklin, 123 S.W. 1084, 224 Mo, 342, 
135 Am.S.R. 537. And see supra text 
and note 25 [b]. 

[a] Resultant injury must be 
shown.—Rev. St. (1899) § 3185 (St. 
Annot. [1906] p 1813), requiring the 
officer levying execution upon realty 
to divide the property, if possible, and 
sell sufficient to satisfy the execution, 
unless defendant desires the whole 
tract sold, is directory, and a sale of 
land in bulk for taxes does not make 
the sale or tax deed void, but may be 
an abuse of the Sheriff's discretion 
making it voidable, so that to cancel 
a deed on that ground plaintiff must 
show a sale in bulk in abuse of the 
sheriff’s discretion, and resulting in- 
jury to him. Shelton v. Franklin, 123 
S.W. 1084, 224 Mo. 342, 135 Am.S.R. 
ent = 

27. Ambler v. Patterson, 114 N.W. 
781, 117 N.W. 990, 80 Neb. 570, 575. 

28. See supra §§ 1995-2000. 
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have been collected out of personal property,?® in- 
debtedness of tax purchaser, as former tenant, to 
fee owner for rent,?° knowledge of purchaser that 
tax receipts had been given and that owner was 
not party to judgment,*! misdescription in tax 
deed,?* nonpayment of purchase money due on tax 
sale,?* possession of property by receiver of in- 
solvent corporation,** recital of excessive*® or in- 
adequate®*® consideration for the deed, and ultra 
vires acts of a corporation constituting one of gran- 
tors in tax chain title.37 

[§ 2002] 2. Payment or Tender of Taxes as Con- 
dition Precedent to Action or Defense**—a,. Consti- 
tutionality of Statutes Requiring. The courts have 
upheld as valid and constitutional statutes making 
payment or tender,?® or deposit in court,*® of the 
amount of taxes and other charges a condition pre- 
cedent to attack upon a tax title by action or de- 
fense; although where unreasonable in character, 
such statutes have been held invalid,* and they 
eannot constitutionally apply to cases where the 
defense calls in question the validity of fhe tax or 
goes to the groundwork of the tax proceedings.*? 
In other jurisdictions the courts have held uncon- 
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stitutional and invalid statutes making it a condi- 
tion precedent to attack upon a tax title that one 
pay or tender taxes*? or redemption money,** or 
that he deposit taxes in court.*® 

[§ 2003] b. Retroactive Operation of Statutes. 
Statutes of this kind will not be construed to oper- 
ate retrospectively.*® 

[§ 2004] c. Necessity of Payment or Tender*7— 
(1) As Condition Precedent to Action—(a) To Re- 
cover Possession from Tax Title Claimant—aa. In 
Absence of Statute. In the absence of statute so 
requiring, it is not a condition precedent to main- 
tenance of ejectment against the tax title claimant 
that plaintiff pay or tender taxes and interest,*® 
although in an equitable proceeding for possession 
payment or tender has been held essential to main- 
tenance of the suit.*® ; 

[§ 2005] bb. Statutory Provisions—(aa) Requir- 
ing Payment or Tender. Under statutes in varying 
terms making payment or tender of taxes a condi- 
tion precedent to attack upon a tax title, it has 
been held that one may not maintain ejectment nor 
other possessory action against a tax title claimant 
without such payment or tender.°° Statutes of this 


29. See infra this note. 
[a] Not ground.—West v. Duncan, 
42 KF, 430; Nester v. Church, 79 N.W. 


893, 121 Mich. 81. 

30. See infra this note. i 

[a] Not ground for avoiding or 
setting aside tax deed issued to for- 
mer tenant. Manning v. Oakes, 114, 
N.W. 604, 80 Neb. 471. 

31. See infra this note. 

[a] Ground for cancellation of tax 
deed that tax purchaser had actual 
notice that tax receipts had been giv- 
en and that the real owner was nota 
party to the judgment under which 
he bought. Zweigart v. Reed, 119 S. 
W. 960, 221 Mo. 33. 

32. See infra this note. 

[a] Not ground where the court 
can lawfully infer that the descrip- 
tion in the deed conveys the identi- 
cal property described in the bill. 
Stearns v. Glos, 85 N.E. 335, 235 I11. 
290. 

33. See infra this note. 

[a] Not ground.—Woody y. Dean, 
24 S.C. 499. 

34. See infra this note. 

[a] Not ground.—Whitehead  v. 
Farmers’ L.. & 'T.. Co., 98 F.. 10, 39:C.C. 
A. 34. 

85. See infra this note. 

[a] Not ground for setting aside 
tax sale and canceling deed that the 
amount stated as the consideration of 
the deed is excessive, when the excess 
can be reasonably. accounted for. 
Kennedy v. Scott, 838 P. 971, 72 Kan. 
359. 

36. See infra this note. 

[a] Not ground.—Where the evi- 
dence established that the price paid 
for land at tax sale was the average 
price paid for similar lands at tax 
sale, it cannot be regarded as so 
“shockingly inadequate” as to afford 
a ground to set aside the tax judg- 
ment, sale, and deed. Rogers v. Dent, 
239 S.W. 1074, 292 Mo. 576, 26 A.L.R. 


615. : , 
See infra this note. 

[a] ground.—Although a 
banking corporation is engaged in real 
estate speculations not authorized by 
its charter, the fact that it is one of 
the grantors in a chain of title deriv- 
ed from a tax sale of real estate is 
insufficient to avoid the tax deed. 
ee v. Carnes, 87 P. 652, 17 Okl. 

70. 


38. Payment of subsequent taxes 
by tax purchaser suing in ejectment 
See supra § 1977 text and note 13 [fe]. 

39. Ark.—Coats v. Hill, 41 Ark. 
149; Pope v. Macon, 238 Ark. 644; 


Craig v. Flanagin, 21 Ark. 319. 

Colo.—Delta Land & Orchard Co. 
v. Zaninetti, 170 P. 964, 64 Colo. 268. 

Mo.—Meriwether y. Overly, 129 S. 
W. 1, 228 Mo. 218. 

Wash.—Merritt v. Corey, 61 P. 171, 
22 Wash. 444. 

Wis.—Lombard v. Antioch College, 
19 N.W. 367, 60 Wis. 459; Knight v. 
Barnes, 25 Wis. 352; Smith v. Smith, 
19 Wis. 615, 88 Am.D. 707; Wakeley 
v. Nicholas, 16 Wis. 588. 

[a] Particular statutes.—(1) Stat- 
ute providing that no action shall be 
commenced, maintained, or prosecut- 
ed to recover possession of, or in any 
way involving the title to, any lands 
sold by the state until all taxes have 
been paid. Lombard v. Antioch Col- 
lege, 19 N.W. 367, 60 Wis. 459. (2) 
Statute making the filing of an affi- 
davit of previous tender, to the tax 
title claimant, of taxes and costs with 
interest of one hundred per centum 
on those first paid and of twenty-five 
per centum on those afterward paid. 
Craig v. Flanagin, 21 Ark. 319. (3) 
Te 8i5) cp ais, - §) 1 Saanending.. tu: 
(1905) p 262 § 22, providing that the 
owner cannot defend in an action for 
possession by the holder of an invalid 
tax deed, unless he deposits taxes, 
interest, and penalties evidenced by 
the tax deed into court. Delta Land 
& Orchard Co. v. Zaninetti, 170 P. 964, 
64 Colo. 268. 

Amount to which tax purchaser en- 
titled as reimbursement see passim 
infra §§ 2077-2092. 

40. Smith v. Smith, 19 Wis. 615, 
88 Am.D. 707. 

41. Lassitter v. Lee, 68 Ala. 287; 
Stoudenmire v. Brown, 48 Ala. 699; 
Malone v. Williams, 103 S.W. 798, 118 
Tenn. 390, 128 Am.S.R. 1002; Eustis 
v. City of Henrietta, 39 S.W. 567, 90 
Tex. 468. ; 

[a] Reason for rule.—‘Under this 
section the owner, the lawful owner 
of the property, would be onerated 
with the duty of making payment to 
the unlawful purchaser of the amount 
of his bid and twelve per cent. inter- 
est, and of removing all of the other 
burdens appearing in the subsequent 
part of the section, even though he 
Should defeat the claimant to his 
property by showing that he himself 
had already paid the taxes on the 
property before the sale, or by prov- 
ing that his property was not subject 
to taxation for the year or years stat- 
ed in the deed; that is to say, no mat- 
ter how illegal or unjust the sale may 
have been, the owner of the property 


is bound to shoulder all of the conse- 
quences arising out of the mutual 
mistake of the city and the purchaser 
at the tax sale, and this, although the 
lawful owner is wholly blameless.” 
Malone v. Williams, 103 S.W. 798, 118 
Tenn, 390, 429, 121 Am.S.R. 1002. f 

[b] Deposit of double amount of 
purchase money.—Lassitter v. Lee, 68 
Ala. 287; Whitworth v. Anderson, 54 
Ala. 33; Stoudénmire v. Brown, 48 
Ala. 699. : 

42. Immegart v. Gorgas, 41 Iowa 
439; Eustis v. Henrietta, 43 S.W. 259, 
91 Tex. 325; Tierney v. Union Lum- 
bering Co., 2 N.W. 289, 47 Wis. 248; 
Philleo v. Hiles, 42 Wis. 527; Call v. 
Chase, 21 Wis. 511. : 

43. Wilson v. McKenna, 52 Tll. 44. 

[a] Bffect of such statute is to 
compel purchase of justice, and it is 
therefore’ of no validity. Wilson v. 
McKenna, 52 Ill. 44. 

44. Reed v. Tyler, 56 Ill. 288. See 
Conway v. Cable, 37 Ill. 82, 87 Am.D. 
240 (to effect such statute would be 
invalid if to be applied retroactively). 

45. Bennett v. Davis, 37 A. 864, 90 
Me. 102. 

46. Conway v. Cable, 37 Ill. 82, 87 
Am.D. 240; Wengler v. McComb, 
(Mo.) 188 S.W. 76; Adams v. Gossom, 
129 S.W. 16, 228 Mo. 566; Manwar- 
ring v. Missouri Lumber, etc., Co., 98 
S.W. 762, 200 Mo. 718; Burkham v. 
Manewal, 94 S.W. 520, 195 Mo. 500; 
Petring v. Current River Land, ete., 
Co., 85 S.W. 933, 111 Mo.App. 373. 

[a] Iiustration.—Statutes declar- 
ing that no one shall maintain a suit 
at law or in equity to set aside a tax 
deed unless in his petition he offers 
to refund the taxes paid by defendant 
and those under whom he claims have 
no effect upon sales made and suits 
begun before their enactment. Ad- 
oy vy. Gossom, 129 S.W. 16, 228 Mo. 

47. As condition precedent to: 
Granting relief in suit to quiet title 

te yeas see Quieting Title §§ 265, - 


In suit to quiet tax title see infra § 
2063 


Redemption see supra § 1787. 
Restraining issuance of tax deed see 
supra § 1876. 
48. Caldwell v. Lord, 89 A. 132, 27 


Del. 440; Coe v. Farwell, 24 Kan. 
566, 570. 
49. Weston v. Myers, 63 N.W. 117, 


45 Neb. 95. 

50. Wolf & Bailey, v. Phillips, 172 
S.W. 894, 116 Ark. 115; Harvey v. 
Douglass, 83 S.W. 946, 73 Ark: 221 


> 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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character contemplate that a tender shall be made 
in order that the tax purchaser or his successor in 
interest may have an opportunity either to refuse 
the tender or to accept it and thus avoid litigation,®* 
and require disposition of the matter in limine.®? 
Such statutes will, however, be strictly construed,®* 
and substantial, rather than technical, compliance 
therewith is sufficient to warrant maintenance of 
the action.®* Nor is it necessary to keep the tender 
good where defendant contests plaintiff’s title.5® 

Deposit in court. An owner of land, suing in a 
real action against tax title claimant, need not pay, 
tender, nor deposit in court the taxes and charges 
of the tax sale until defendant has established his 
rights by at least a prima facie ease.5° 

Where tax sale was void, compliance with stat- 
utory requirements as to payment or tender has been 
held unnecessary.®? 

Where taxes were actually paid, statutory require- 
ments as to tender have been held inapplicable.®® 

[§ 2006] (bb) Not Requiring Payment or Tender. 
Statutes requiring deposit in court of reimburse- 
ment for taxes paid as a condition precedent to 
maintaining a suit to set aside a tax sale and cancel 
a tax certificate or to restrain issuance of a tax 
deed®® do not require such deposit as a condition 
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precedent to maintaining ejectment against a tax 
title claimant.°° Statutes requiring reimbursement 
of tax title claimant for taxes paid by him before 
possession of land shall be awarded a successful 
plaintiff do not make such reimbursement or pay- 
ment a condition precedent to bringing action of this 
character.°1 

Where statute provides for reimbursement of tax 
certificate holders in case the owner establishes the 
right to hold the lands against the claims of the 
certificate holder, tender has been held not a con- 
dition precedent to maintenance of ejectment against 
the tax title holder.®? 

[§ 2007] cc. Waiver of Objection. In an action 
of ejectment against the tax title purchaser, the 
objection that plaintiff failed to pay or tender taxes 
paid by defendant before bringing the action is sub- 
ject to waiver.®® 

[§ 2008] (b) To Quiet Title and Cancel Tax Deed 
—aa. In General. It is ordinarily a condition pre- 
cedent to the right to maintain a suit to quiet title 
and eancel a tax deed that plaintiff first pay or 
tender the tax title claimant reimbursement for the 
amount expended by him for taxes, interest, and 
penalties,®* the doctrine resting upon the equitable 


Cook v. Franklin, 83 S.W. 325, 73 Ark. 
23; Thompson y. Emerson, 104 P. 201, 
55 Wash. 138; Ontario Land Co. v. 
Yordy; 87 P. 257, 44 Wash. 239 [aff 
29 S.Ct. 278, 212 U.S., 152, 53 L.Ed. 
449]: Merritt v. Corey, 61 P. 171, 22 


Wash. 444:- Ward vy. Huggins, 48 P. 
240, 16 Wash. 530. : 
[a] Particular statutory provi- 


sions.—(1) Where the statute pro- 
vides that no one shall maintain an 
action for the recovery of any lands 
against a tax purchaser without filing 
an affidavit that taxes, etc., have been 
tendered and refused, a suit in eject- 
ment commenced without the filing of 
such affidavit should be dismissed. 


- Wolf & Bailey v. Phillips, 172 S.W. 


894, 116 Ark. 115. (2) Under statutes 
providing that, in an action for the 
recovery of lands sold for taxes, 
brought against one in possession, 
complainant must state that all taxes, 
penalties, interests, and costs paid by 
the tax purchaser at tax sale, or his 
assignees or grantees, have been fully 
paid or tendered, and payment refus- 
ed, such tender is a condition prece- 
dent to maintenance of the action. 
Ryno v. Snider, 95 P. 644, 49 Wash. 


421. 
Ryno v. Snider, supra. 

fa] ender at trial is too late and 
will not cure failure to tender before 
commencement of action. Merritt v. 
Corey, 61 P. 171, 22 Wash. 444. 

52. Wolf & Bailey v. Phillips, 172 
S.W. 894, 116 Ark. 115. es 

53. Wolf & Bailey v. Phillips, su- 
pra; Anthony v. Manlove, 14 S.W. 624, 
53 Ark. 423. aon 

54. Wolf & Bailey v. Phillips, 172 
S.W. 894, 116 Ark. 115. : : 

[a] Mlustration—An affidavit in 
ejectment against defendant claiming 
title under tax deeds, which avers 
that affiant as agent for plaintiff ten- 
dered to defendant all taxes, interest, 
and costs of improvements, while not 
complying technically in form with 
Kirby Dig. § 2759, is substantially 
sufficient. Wolf & Bailey v. Phillips, 
172 S.W. 894, 116 Ark. 115. 

55. Craver v. Mossbach, 107 P. 
1037, 57 Wash. 662 [mod in other re- 
spects 109 P. 1016, 57 Wash. 662]. 

[a] Rule applied.—Where the ten- 
der of plaintiff suing for possession 
of property claimed by defendant un- 
der a tax deed was rejected because 
defendant contested plaintiff's claim 
of title, there was no necessity for 
keeping the tender good, as the court 
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could on defendant’s request find the 
amount of taxes paid, and make fur- 
ther payment a condition to a recov- 
ery. Craver v. Mossbach, 107 P. 1037, 
57 Wash. 662 [mod in other respects 
109 P. 1016, 57 Wash. 662]. 

56. Straw v. Poor, 74 Me. 53; Dunn 
v. Snell. 74 Me. 22. 

[a] Tax deed void on its face is 
not sufficient to make out a prima 
facie case requiring tender. Dunn vy. 
Snell, 74 Me. 

57. Sutton y. Lee, 28 S.W.(2d) 697, 
181 Ark. 914; Winn vy. City of Little 
Rock, 262 S.W. 988, 165 Ark. 11; Bu- 
chanan vy. Pemberton, 220 S.W. 660, 
143 Ark. 92. § 

[a] Exempt land.—The  assess- 
ment and sale of land used by a city 
for a public cemetery was void, in 
view of Const. art 16 § 5, exempting 
it from taxation, so that one holding 
possession ,thereunder acquired no 
rights as against the city, suing there- 
for without first filing an affidavit of 
tender of taxes, as required by Craw- 
ford & M. Dig. § 3708, such statute 
not applying, because not extending 
to sales void for want of power. 
Winn v. City of Little Rock, 262 S.W. 
988, 165 Ark. 11. 

[b] Insufficient description.—(1) 
Where a tax sale to the state was 
unauthorized because the description 
was insufficient, the owner suing the 
purchaser from the state need not file 
an affidavit showing tender for taxes 
and improvements was made, as the 
statute requiring the same does not 
apply to void tax sales made without 
power or authority. Sutton y. Lee, 
28 S.W.(2d) 697, 181 Ark. 914. (2) 
Where neither the notice nor the tax 
deed described land sold for taxes 
with sufficient particularity to identi- 
fy it, the owner may maintain an ac- 
{ion to recover Such property from 
the purchaser, without first comply- 
ing with Kirby Dig. § 2759, declaring 
no person shall maintain an action for 
the recovery of any lands against any 
person who may hold such lands by 
virtue of a purchase at a tax sale 
without filing an affidavit setting 
forth that claimant has tendered the 
amount of the taxes and costs, ete. 
Buchanan vy. Pemberton, 220 S.W. 660, 
143 Ark. 92. 


58. Wagner v. ‘Head, 127 S.W. 706, 
94 Ark. 490. 
[a] Before sale.—An owner of 


land, who has paid taxes thereon be- 
fore a sale for delinquent taxes, need 


not file the affidavit of tender of the 
amount of the taxes prescribed by 
Kirby Dig. § 2739, as in such case no 
tender is required. Wagner y. Head, 
127 S.W. 706, 94 Ark. 490. 

59. See supra § 1666 as to cancel- 
lation of-tax sale and certificate; and 
supra § 1876 as to restrainjng issu- 
ance of tax deed. 

Deposit as condition precedent to 
suit to cancel deed see infra § 2009. 

60. Pedro v. Grootemaat, 183 N.W. 
153,-174 Wis. 412. 

61. Whitehead v. Callahan, 99 P. 
57, 44 Colo. 396. 

62. Pedro v. Grootemaat, 183 N.W. 
153, 156, 174 Wis. 412; Van Ostrand 
v. Cole, 110 N.W. 891, 131 Wis. 446. 

63. Spain vy. Johnson, 31 Ark. 314. 

[a] Where neither plea in abate- 
ment nor timely motion to dismiss 
was made by defendant, the objection 


will be deemed waived. Spain v. 
Johnson, 31 Ark. 314. 
64. U.S.—Rice v. Jerome, 97 F. 


719, 38 C.C.A. 388; Smith v. Gage, 12 
F. 32, 11 Biss. 217; Craig v. Pollock, 
6 F.Cas.No. 3,335, 5 Dill. 449 (Nebras- 


ka). 
Fae ten ated v. Castle, $0 Conn. 
9g pC Knox vy. Gaddis, 1 App.D.C. 


Ga.—Picquet v. Augusta, 64 Ga. 254. 

Ill.—Chicago Title & Trust Co. v. 
Glos, 158 N.H. 722, 327 Ill. 412. 

Ind.—Browning y. Smith, 37 N.E. 
540, 139 Ind. 280; Willard v. Ames, 
30 N.E. 210, 130 Ind. 351; Montgom- 
ery v. Trumbo, 26 N.E. 54, 126 Ind. 
pan: Peckham y. Millikan, 99 Ind. 
352. 

Iowa.—Wilkin yv. Wilkin, 60 N.W. 
194, 91 Iowa 652; Maxwe!l v. Palm- 
er, 35 N.W. 659, 73 Iowa 595. See al- 
so Knight v. Hawkeye Loan, etc., Co., 
95 N.W. 278, 121 Lowa 74. 

Kan.—Wilder vy. Cockshutt, 25 Kan. 
504; Pritchard v. Madren, 24 Kan. 
486. But see Cartwright v. McFad- 
den, 24 Kan. 662 (holding that, in the 
absence of statute so requiring, it is 
not essential to maintenance of a suit 
to quiet title as against a tax deed 
that plaintiff pay or tender reimburse- 
ment for taxes to defendant before 
beginning suit). 

Mich.—Legg v. Bower, 180 N.W. 
452, 212 Mich. 403; Kent v. Auditor- 
Gen., 101 N.W. 805, 1388 Mich. 605. 
See Morse vy. Auditor-Gen., 107 N.W. 
817, 143 ..Mich.. 610. 

Mo.—Yeaman y. Lepp, 66 S.W. 957, 
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principle that he who seeks equity must do equit 
and in some jurisdictions finding support in stat- 
Actual payment is not essen- 
tial to maintenance of the suit to cancel a tax 
deed,*7 averment of readiness and willingness to 
pay on ascertainment of the amount by the court 
The rule requiring payment or 
tender®® has, however, been held inapplicable where 
the assessment or other proceedings were affected 
by such a want of jurisdiction or such fundamental 
errors as rendered the tax deed entirely null and 
void;7° especially where, under statute, full pro- 
vision is made for reimbursement of defendant be- 
fore plaintiff can secure a decree for relief;7* where 


utory enactments.°® 


being sufficient.** 


167 Mo. 61. 
Neb.—Payne v. Anderson, 114 N.W. 
ee ot Neb. 216; Thomas v. Farmers’ 
& T. @o;; 107 N.W. 589, 76 Neb. 
568: Weston v. Myers, 63 N.W. 117, 

45 Neb. 95. 
N.J.—Roe v. Jersey City, 86 A. 815, 
80 N.J.Eq. 35 [aff 82 A. 873, 79 N.J. 


Eq. 645]. 
N.C.—Ruark v. Harper, 100 S.E. 
Eames v. Arm- 


584, 178 N.C. 249; 


strong, 59 S.E. 165, 146 N.Ceri,” 125. 
Am.S.R. 436. 

N.D.—O’Neil v. Tyler, 53 N.W. 
434, 3 N.D. 


47. 
oOhio. .—Gillett v. Webster, 15 Ohio 
623 

Or.-—Hibernia Commercial & Sav- 
ings Bank v. McArthur, 255 P. 466, 
121 Or. 413; Smith v. Dwight, 156 P. 
Dio, 30. Or, iy 

Tenn. —Tharp v. Hart, 2 Sneed 569. 

Tex.—Henrietta v. Eustis, 26 S.W. 
619, 87 Tex. 14; Lufkin v. Galveston, 
11 S.W. 340, 73. Tex. 340. 

Wash.—Gould vy. White, 103 P. 460, 
54 Wash. 394; Nunn v. Stewart, 100 
P. 1004, 52 Wash. 513; Young v. Droz, 
80 P. 810, 38 Wash. 648; Denman vy. 
Steinbach, 69 P. 751, 29 Wash. 179. 

[a] “he reason for requiring the 
tender and the bringing of the money 
into court is that the law has fixed 
the amount due from the land-owner, 
and there is no question as to the 
amount to be determined by the court. 
It requires but a mere computation 
to determine the amount due the pur- 
chaser, and in such a case, before the 
land-owner can come into court and 
have the purchaser’s evidence of his 
claim set aside, it is his duty to make 
a tender of the amount due, and then 
bring the money into court for the 
purchaser, where he can accept it.” 
Montgomery v. Trumbo, 26 N.E. 54, 
55; 126° Ind: 331. 

[b] Holder of judgment lien may 
not sue to quiet title as against a 
tax deed without paying or tendering 
reimbursement. Browning v. Smith, 


37 N.E. 540, 139 Ind. 280; Gillett v. 
Webster, 15 Ohio 623. 


_ [e] One intervening in a suit to 
quiet title could not question the reg- 
ularity of the sale to the county of 
land for taxes for the years 1892 to 
1895, and 1897 to 1900, in the absence 
of a tender of the taxes for which 
the lands were sold, where it was un- 
questioned that the property was sub- 
ject to taxes and that the taxes had 
not been paid, under Ballinger & C. 
Comp. § 3134, as to purchaser’s title, 
and § 3135 (L. [1901] p 73 § 5), re- 
quiring claimant to pay into court 
with his first pleading the taxes for 
which land was sold, and Or. L. § 
4376, requiring proceeding within 
three years, and § 4372, providing that 
irregularities shall not invalidate. 
Hibernia Commercial & Savings Bank 
ee McArthur, 255 P. 466,-121 Or. 
413. 
[d] Where plaintiff purchasing 
land knew defendant had tax deed 
which plaintiff seeks to have declared 
void, and knew defendant claimed re- 
imbursement for the amount paid 
therefor through defendant’s refusal 
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y, 65) 


lusion;7® where 


to make a quitclaim deed until such 
payment should be made, plaintiff, 
seeking the aid of an equity court, 
should do equity by making such pay- 
ment. Legg v. Bower, 180 N.W. 452, 
212 Mich. 403. 

[el In Louisiana (1) it has been 
both affirmed (Blanton y. Ludeling, 30 
La.Ann,. 1232) (2) and denied (Dupuis 
v. Reynaud, 8 La.App. 116) that ten- 
der is necessary before maintenance 
of a suit to annul a tax sale after the 
tax deed has passed. 

[f] In New York, in a statutory 
action to determine title, brought by 
the people under Code Civ. Proc. § 
1638, it was no’ defense that plain- 
tiff had not paid or offered to pay the 
amount paid for the premises by the 
original purchaser at a void tax Sale, 
or the amount paid by defendant, 
since “the action is governed by a 
particular statute which the courts 
have held to be one of law and not 
of equity.” People y. Firth, 151 N.Y. 
S. 705, 88 Misc. 217, 223. 

65. Knox v. Gaddis, bea sy ol BLO 
336, 341; Willard v. Ames, 30 N.E. 210, 
130 Ind. 351; Peckham v. Millikan, 99 
Ind. 352, 355; Legg v. Bower, 180 N. 
W. 452, 212 Mich. 403; Weston y. My- 
ers, 63 N.W. 117, 45 Neb. 95. 

[a} “Before the plaintiffs can be 
heard in a court of equity to ask that 
such sale and conveyance be set aside 
and declared void, and their title 
quieted, they must do that which eq- 
uity requires, namely, pay or tender 
that which has been expended for 
their benefit.” Willard vy. Ames, 30 
N.HE, 210, 212, 130 Ind. 351. 

66. See statutory provisions. 

Particular statutory provisions see 
infra § 2010. 

67. Taylor v. Ormsby, 23 N.W. 288, 
289, 66 Iowa 109. 

68. Taylor y. Ormsby, supra. 

69. See supra text and note 64. 

70. Cal.—Moyer v. Taylor, 132 P. 
473, 21 Cal.App. 797; Henderson vy. 
Bostwick, £32 PR. 473, 91 Cal. App. 797; 
Henderson y. Ward, 132 P. 470, 21 Cal. 
App. 520; Hotchkiss v. Hansberger, 
115 P. 957, 15 Cal.App. 603; Preston 
v. Hirsch, 90 P. 965, 5 Cal. ‘App. 485. 

Colo.—Empire Ranch & Cattle Co. v. 
Webster, 121: -P. 171,752 u Colon. 207; 
Empire Ranch & Cattle Co. vy. Col- 
dren, 117) P. 1005, 51 Colo. 115; Hm- 
pire Ranch & Cattle Co. Vv. Bender, 113 
P. 494, 49 Colo. 522; Empire Ranch 
& Cattle Co. v. Lanning, DIB Ps 74915 
49 Colo. 458; Empire Ranch & Cat- 
tle Co. v. Weldon, 141 P. 138, 26 Colo. 
App. 111; Parks vy. Roth, 13 Ci EG s 
25 Colo. App. 296; Terry v. Gibson, 128 
By sle2 7), Beas Colo. App. 273; Empire 
Ranch & Cattle Co. Wa Irwin, 128 P. 
867, 23 Colo.App. 206. 

Dak.—Bode v. New England Inv. 
oe 42 N.W. 658, 45 N.W. 197, 6 Dak. 


Kan.—Shinkle vy. Meek, 76 P. 837, 
69 Kan. 368; Longworth v. Johnson, 
WiteP 2259; 66 Kan. 193; Coe v. Far- 
well, 24 Kan. 566; Babbitt v. Johnson, 
15 Kan. 252. 

La.—Stafford vy. Twitchell, 33 La. 
Ann. 520 [overr Barrow v. Lapene, 30 


“ [§ 2008: 


the ground of attack was that the tax itself was 
illegal, 72 that the land in question was not subject 
to taxation, 73 or that the owner had paid the taxes 
before the ‘sale ;74" where the’ tax purchaser should 
have paid the taxes;*® 
that defendant paid any taxes;7® where the sum 
to be awarded to the tax purchaser was so indefi- 
nite or uncertain that the amount to be tendered 
could not be ascertained;7* where it was charged 
that the tax title was obtained by fraud and col- 


where it was not shown 


a tax deed had not yet been exe- 


cuted, ‘but only a certificate of purchase;*® or where 
an offer to redeem had been made and refused. AY 
Defendant not prejudiced by plaintiff’s failure to 


La.Ann. 310]; Guidry vy. Broussard, 
32 La.Ann, 924. 

Me.—Morrill vy. Lovett, 49 A. 666, 
95 Me. 165, 56 L.R.A. 634; Straw v. 
Poor, 74 Me. 53; Crowell v. Utley, 
74 Me. 49; Dunn v. Snell, 74 Me. 22; 
Wiggin v. Temple, 73 Me. 380; Orono 
v. Veazie, 57 Me. 517. See Briges vat 
Johnson, 71 Me. 235, 237 (where the 
court said: “If, by the act of 1874, c. 
234, a tender is necessary in case of 
a deed void on its face, then this bill 
cannot be sustained. The bill alleges 
no tender nor offer to pay the tax, 
interest and costs for the nonpayment 
of which the complainant’s land was 
sold, and the deed given. To sustain 
the bill, in such case, would be an 
evasion of the statute, if applicable’’). 

Mich.—Fowler v. Campbell, 59 N.W. 
185, 100 Mich. 398; Hanscom vy. Hin- 
man, 30 Mich. 419. 

N:C.—Price v. Slagle, 128 S.E. 161, 
189 N.C. 757; Stone v. Phillips, 97 
S.E. 375, 176 N.C. 457. 

N.D.—State Finance Co. v. Bowdle, 
112 N.W. 76, 16 N.D. 1938. 

Okl.—Clark v. Board of Com’rs of 
Cimarron County, 285 P. 127, 143 Okl. 
18; Holt v. Spicer, 162 P. 686, 65 Okl. 
17; Davenport v. Doyle, 157 PHA, 
57 Okl. 341; Keller v. Hawk, 91 P. 778, 
19 Okl. 407; Wade v. Crouch, (82P; 
91, 14 Okl. 593. 

Or.—Titie Trust Co. v. Aylsworth, 
66 P. 276, 40 Or. 20; Jory v. Palace 
Dry Goods Co., 46 P. 786, 30 Or. 196. 

W.Va.—Collins y. Sherwood, 40 S.E. 
608, 50 W.Va. 133. 

71. Empire Ranch & Cattle Co, v. 
Lanning, 113 P. 491, 49 Colo, 458. 

72. Capital State Bank v. Lewis, 2 
So. 243, 64 Miss. 727; HAR eh Tyler, 
53 N.W. 434, 3 N.D. 47. 

73. Gaither v. ee 31 Ark. 
279; West v. Cameron, 18 P. 894, 39 


Kan. 736. 

74 Kelso vy. Robertson, 11 S.W. 
582, 51 Ark. 397; Douglass v. Flynn, 
43 Ark. 398; Lefebre v. Negrotto, 11 
So. 91, 44 La.Ann. 792. 

75. Fuller v. Edens, 73 S.H. 821, 
70 W.Va. 248, Ann.Cas. 19138 544, 

[a] Husband’s duty to pay wife’s 
taxes.—Fuller vy. Edens, 73 S.E. 821, 
70 W.Va. 248, 250, Ann.Cas.1913E 544. 


76. Mangold vy. Bacon, 141 S.W. 
650, 237 Mo. 496. Compare infra text 
and note 81. 

77. Lawler v. Brett, 20 F. 219; 


Breaux v. Negrotto, 9 So. 502, 43 La. 
Ann. 426; Weber v. Harris, 32 La. 
Ann. 1309; Miller v. Montagne, 32 La. 
Ann. 1290. 

78. Mendenhall v. Hall, 10 S.Ct. 
616, 134 U.S. 559, 33 L.Hd. 1012; Belt- 
ram v. Villere, (La.) 4 So. 506; Tay- 
lor v. Snyder, Walk. (Mich.) 490, 

79. Bode v. New England Inv. Co., 
42 N.W. 658, 45 N.W. 197, 6 Dak, 499. 

80. Kelly v. Gwatkin, 60 S.E. 749, 
108 Va. 6 (where the redemptioner has 
in proper time made a sufficient offer 
to redeem from a tax sale, which the 
purchaser has rejected on grounds 
distinct from the nonproduction of tHe 
money, equity will entertain a bill to 
cancel the tax deed without a formal 
tender of dues). 


For later cases, developments and changes in the law see Annotations, same title and section number, 


~ §§ 2008-2012] 


pay or tender has been held nevertheless entitled to 
raise the objection.®1 

In suit to set aside tax deed which has merged in 
fee title, reimbursement for taxes is not required.’? 

Reimbursement prerequisite to action to redeem’* 
need not be paid nor tendered as a condition pre- 
cedent to maintenance of an action to adjudicate 
adverse claims,** nor in one to cancel a void tax 
deed.8® 

Where pleadings do not show claim founded on 
tax deed, no tender of taxes is required.*¢ 

[§ 2009] bb. Deposit or Payment into Court. In 
the absence of statute so requiring, plaintiff suing 
to cancel a tax deed and quiet title need not pay 
or deposit into court the amount due for taxes 
paid,** although where such deposit is required by 
statute, it is a condition precedent to maintenance 
of suit.*S Where permitted by statute, the time 
for depositing taxes as a condition precedent to 
attacking a tax deed may be extended by the court.®® 

[§ 2010] cc. Construction of Particular Statutes 
—(aa) Requiring Payment or Tender. Statutes re- 
lating primarily to actions for recovery of land and 
requiring tender®® have been construed as making 
tender prerequisite to suits to quiet title, and cancel 
tax deeds,°! although it is not necessary that the 
tender should be paid into court.°? Under statutes 
prohibiting suit to determine title to property sold 
for taxes unless the person seeking recovery shall 
offer to refund to defendant all taxes paid to him, 


81. Maxwell v. Palmer, 35 N.W. 
659, 73 Iowa 595, 597. Compare supra 
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decree, pay into court for the bene- 
fit of the other party all taxes, pen- 
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ete., plaintiff suing to quiet title must pay or ten- 
der taxes paid by tax title claimants in good faith,®* 
but need not reimburse defendant for any taxes paid 
by him as a mere volunteer.®* 

[§ 2011] (bb) Not Requiring Payment or Tender. 
Statutes providing that no action to avoid tax deed 
shall be commenced until plaintiff tenders all taxes, 
etc., have been held: not to require tender where, 
under other statutory provisions and applicable cir: 
cumstances, defendant may secure reimbursement 
through the judgment rendered.®5® 

Occupancy excusing tender. Under a statute pro- 
viding that a tax deed may not be attacked for lack 
of notice of application therefor without tender of 
taxes, unless the land was in the actual occupancy 
of the owner, his agent, or tenant for so many days 
within so many months preceding issuance of the 
tax deed,®® visible occupancy by his licensee has 
been held occupation by the owner so as to relieve 
him of the necessity of tender as a condition pre- 
cedent to attacking the tax deed.9? 

Statutes which require “showing” of payment of 
taxes have been construed as not making payment 
or tender a condition precedent to maintenance of 
a suit to set aside a tax deed.°§ 

[§ 2012] dd. Waiver of Objection. The objection 
that plaintiff failed to pay or tender taxes is sub- 
ject to waiver,°® which may be shown by defend- 
ant’s assertion of ownership or title,? or his refusal 


Meriwether v. Overly, supra. 
Berry v. Howard, 146 N.W. 577, 


* tax sale. 


text and note 76. 

“The requirement is not for defend- 
ant’s benefit or protection, but rath- 
er for the enforcement of the rights 
of the state to collect its revenue.” 
Maxwell v. Palmer, supra. 

82. McKinney y. Minnehaha Coun- 
ty, 97 N.W. 15, 17 S.D. 407. 

83. See supra §§ 1787, 1774. 

84 McKinnon y. Fuller, 146 N.W. 
910,33 S.D. 582: 

[a] Iustration.—Where an action 
by an owner of land which had been 
sold for taxes was not treated by the 
parties as an action to redeem, but 
only as one to adjudicate adverse 
claims, and defendant in his answer 
asserted rights as owner of the fee 
through tax sale proceedings, the 
owner could maintain the action with- 
out first paying or tendering the 
amount necessary to redeem from the 
McKinnon y. Fuller, 146 N. 
W. 910, 33 S.D. 582. 

85. Campbell v. McGrath, 245 P. 
634, 117 Okl. 126. 

86. McLauchlan vy. Bonynge, 114 P. 
798, 15 Cal.App. 239. 

87. Cordiner v. Finch Inv. Co., 103 
P. 829, 54 Wash. 574. 

88. Bagley v. Bloch, 163 P. 425, 
83 Or. 607. 

[a] Taxes levied before ownership 
acquired.—Since L. (1901) p 248 § 17, 
declare taxes a lien on realty, it is 
immaterial that taxes were levied be- 
fore the present purchaser owned 
lands, and in a suit to quiet title for 
invalidity of tax lien it was incum- 
bent upon plaintiff to tender delin- 
quent taxes into court, as required 
by Lord L. § 3725. Bagley v. Bloch, 
163 P. 425, 83 Or. 607. 

[b] In Minnesota (1) under Gen. 
St. (1913) § 8060, the fee owner may 
sue to determine adverse claims 
against a tax title holder without pay- 
ing into court the amount paid at tax 
sale and subsequent taxes, although 
in an action to cancel tax certificate, 
under §§ 2168-2170, he would be re- 
quired to make such payment. Dea- 
ver v. Napier, 166 N.W. 187, 139 Minn. 
v19. (2) Gen. St. (1894) § 1610, pro- 
viding that, in any action to vacate 
a tax judgment, plaintiff shall, before 


alties, and costs, does not apply when 
the tax judgment or sale is not sought 
to be vacated. Byers v. Minnesota 
Commercial Loan Co., 136 N.W. 880, 
118 Minn. 266. 

89. Vicker y. Byrne, 143 N.W. 186, 
155 Wis. 281. 

[a] Extension should be condition- 
ed upon payment of costs and dis- 
bursements of the holder of the tax 
title. Vicker y. Byrne, 143 N.W. 186, 
155 Wis. 281. 

90. See supra § 2005. 

91. Nunn v. Stewart, 100 P. 1004, 
52 Wash. 513; Young y. Droz, 80 P. 
810, 38 Wash. 648; Denman y. Stein- 
bach, 69 P. 751, 753, 29 Wash. 179. 

“Tf this were an action to enjoin 
the sale of the land for taxes, or to 
enjoin the collection of a tax, or an 
action at law for the recovery of 
property sold for taxes, the statute, 
at section 5678, 2 Ballinger’s Ann. 
Codes & St., provides that the person 
bringing the action shall first pay or 
tender the amount of taxes justly due 
and unpaid, before he can maintain 
the action. While this action is not 
one to recover the property, it is an 
action to remove a cloud; and it 
seems upon principle, that as just 
a rule should prevail in equity as pre- 
vails at law. There is no claim here 
that the taxes assessed and paid by 
defendants in 1894 and 1895 were not 
justly and equitably chargeable upon 
the lands, nor is there any claim that 
the owner has paid them. But he now 
seeks in equity to remove whatever 
cloud or lien there may be upon his 
land, simply because the time for de- 
fendants to acquire the title thereto 
has gone by. It seems that plaintiff 
ought not to be permitted to main- 
tain his action in equity to remove 
an existing lien for taxes until he has 
done equity himself.” Denman y. 
Steinbach, supra. 

[a] Nonsuit.—Nunn _v. 
100 P. 1004, 52 Wash. 513. 

[b] ‘ender held sufficient.—Young 
v. Droz, 80 P. 810, 38 Wash. 648. 

92. McManus vy. Morgan, 80 P. 786, 
38 Wash, 528. 

_93. Meriwether y. Overly, 129 S.W. 
1,228 Mo. 218. : 


Stewart, 


33 S.D. 447, 

fa] Ilustration.—Pol. Code § 2225 
provides that, whenever any action is 
commenced to recover possession or 
title of property sold for taxes or to 
cancel any tax deed, a judgment must 
be rendered against a taxpayer for 
the amount of taxes due. Section 
2214 provides that no action shall be 
commenced by the former owner or 
one claiming under him to recover 
lands sold for taxes or to avoid the 
tax deed until all taxes, interest, pen- 
alties, costs, and expenses shall be 
tendered by plaintiff. It was held, in 
an action by an administrator to can- 
cel a tax deed and quiet title in the 
estate, that the court properly ascer- 
tained the amount to which defendant 
was entitled for taxes paid and ex- 
penses incurred On account of the 
land and gave defendant a lien for 
such amount, without requiring plain- 
tiff to tender all taxes, penalties, etc., 
as provided by § 2214. Berry v. 
Howard, 146 N.W. 577, 33 S.D. 447. 

96. See statutory provisions. 

97. Vicker v. Byrne, 143 N.W. 186, 
155 Wis. 281. 

[a] Occupation by loggers oper- 
ating under license held sufficient. 
Vicker y. Byrne, 143 N.W. 186, 155 
Wis. 281. 

98. Cornell v. Maverick Loan & 
Trust Co., 147 N.W. 697, 95 Neb. 842 
feonstr-op 144 N.W. 1072, 95 Neb. 9; 
144 N.W. 1074, 95 Neb. 14; 144 N.W. 
1074, 95 Neb. 15]. 

99. See cases infra this section. 

1. Empire Ranch & Cattle Co. v. 
Lanning, 113. P. 491, 49 Colo. 458; 
Blinn y. Grindle, 127 P. 840, 71 Wash. 
120; Pillsbury v. Beresford, 109 P. 
193, 58 Wash. 656; Gould v. Stanton, 
103 P. 459, 54 Wash. 363. 

[a] Rule applied.—(1) Tender of 
subsequent tax payments made by the 
holder of a tax deed if necessary as a 
condition precedent to a suit to quiet 
title as against such deed was waived 
by defendant pleading a superior ti- 
tle, showing that the tender would 
have been futile. Empire Ranch & 
Cattle Co. v. Lanning, 113 P. 491, 49 
Colo. 458. (2) Assertion of title to 
land by a purchaser at tax sale and 
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of tender made.? 

[§ 2013] (2) Condition Precedent to Defense— 
(a) In General. Where tender or payment 1s es- 
sential to maintenance of an action, attacking a tax 
title,? it may also be prerequisite to the interposi- 
tion of a defense against a suit brought by the tax 
title claimant,+ especially where defendant seeks 
affirmative relief,® although where the defense is 
purely negative in character, such tender or pay- 
ment has been held unnecessary.* The rule requir- 
ing payment or tender as a condition precedent to 
defenses has been held not to apply to the defense 
of fraud in the conduct of the tax sale;* nor where 
the tax deed is void;® nor where the action is 
brought before the expiration of the time for re- 
demption;® nor where, from the confusion of dif- 
ferent parcels of land in the sale, defendant cannot 
ascertain how much to tender.t° Where the record 
does not show payment of taxes by a plaintiff suing 
to quiet a tax title, no tender is necessary as a con- 
dition precedent to defense.1? 

Introduction of evidence. There is authority hold- 
ing that defendant must pay or tender taxes if he 
wishes to introduce evidence on his own behalf,?? 
but need not do so if he merely desires to contest 
the sufficiency of plaintiff’s evidence.t® 

Defendant's voluntary payment of taxes not due 
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may not be recovered.** ek 

[§ 2014] (b) Particular Statutory Provisions. 
Under statutes providing that no person shall be 
entitled to commence, maintain, or defend any ac- 
tion or suit at law or in equity until the amount of 
all taxes shall have been paid or tendered by or 
for the person contesting the validity of the tax 
sale, or deposited in court,1*° one defending against 
a tax title claimant’s action for possession of the 
land need not pay or tender taxes until plaintiff has 


made out a prima facie case,*® although if there- 


after he desires to go further than contesting the 
attempt to\make out a prima facie case, and to im- 
peach the validity of the tax title, he must first pay 
or tender taxes.17 Under statutes requiring payment 
of all taxes due before attack on a tax title, if no 
taxes‘ are due, none need be paid as a condition 
precedent merely to defending against a tax pur- 
chaser’s suit in ejectment.t§ 

Where statute is in terms limited to suits brought 
to vacate tax titles, it will not be applied to an 
action to quiet a tax title.1® 

[§ 2015] d. Sufficiency of Tender.2° The general 
rules?! control with respect to sufficiency of tender 
made as a condition precedent to attacking a tax 
title by action or defense.?? 

Conditional tender has been held insufficient.?? 


refusal to consider a tender or the 
amount thereof are a waiver of the 
tender required. by Ballinger Codes & 
St. Annot. § 5678 (Pierce Code § 8733), 
of, those suing to recover property 
sold for taxes, as a condition preced- 
ent as precludes raising an objection 
in a suit in equity to cancel a tax 
deed. Gould v. Knox, 101 P. 886, 53 
Wash, 248. 

[b] Tender becomes immaterial 
where defendants set up ownership, 
“upon the theory that ownership is an 
absolute defense, if proven. There is 
no difference between the law of de- 
mand and the law of tender, when 
made a condition precedent to an ac- 
tion. The plea of ownership is gen- 
erally held to excuse both.’ Gould v. 
Stanton, 103 P. 459, 54 Wash. 3638, 365. 

2. Headman v. Board of Com’rs of 
Brunswick, 98 S.E. 776, 177 N.C. 261. 
Compare Beck vy. Meroney, 47 S.E. 613, 
135 N.C. 5382 (where tender was made 
and refused and subsequently plain- 
tiff paid the sheriff the amount due 
less fifty cents deficit resulting from 
the sheriff’s error in calculation, and 
the court held that suit to set aside 
a tax deed could be maintained). 

3. See passim supra §§ 2002-2012. 

4 Ark.—Hickman y. Kempner, 35 
Ark. 505. 

Colo.—Getz v. Mosca Irr. Dist., 1 P. 
(2d) 101, 89 Colo. 214; Pendleton v. 
pt osce Irr. Dist., 1 P.(2d) 99, 89 Colo. 

09. 
yo es soneter v. Hadley, 59 Miss. 


N.C.—McMillan y. Hogan, 40 S.E. 
63, 129 N.C. 314, 

Okl.—Sarkeys v. Lee, 300 P. 388, 
149 Okl. 287. 

5. Jones v. Sturzenberg, 210 P. 835, 
59 Cal.App. 350; Beck v. Wilson, 193 
PP. 158, 49 Cal-App. 281; Perkins ‘v. 
Berry, 177 P. 530, 104 Kan..104. 

[a] Cross suit.—Where defendant 
affirmatively asserts title in himself, 
instead of restricting himself to a 
passive defense of his ‘title against 
the suit of the tax purchaser, defend- 
ant must, as a condition precedent to 
cross suit to quiet his own title, first 
reimburse the tax purchaser for taxes, 
penalties, interests, and costs justly 
due and previously paid by the tax 
purchaser. Jones v. Sturzenberg, 210 
P. 835, 59 Cal.App. 350. 

6. Moyer v. Wilson, 135 P.' 1125, 
166 Cal. 261; Callender v. Brickner, 
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7. Corbin v. Beebee, 36 Iowa 836. 

8. Perry v. Snyder, 181 P. 147, 75 
Okl. 24. 

9. Dayton v. Relf, 34 Wis. 86. 

10.. Phillips v. Sherman, 61 Me. 548. 

11. Canty v. Staley, 123 P. 252, 162 
Cal. 879. 

[a] Woid tax deeds.—To defeat a 
suit to quiet title under void tax 
deeds, and where there was no evi- 
dence that plaintiff had paid any tax- 
es, it was unnecessary for defendant 
to tender plaintiff's expenditures or 
interest thereon. Canty v. Staley, 123 
P.252, 162 Cal..379. 

12. Orono v. Veazie, 57 Me. 517. 

13. Orono v. Veazie, supra. 

14. Powell v. St. Croix County, 50 
N.W. 1013, 46 Wis. 210. 

[a] Unnecessary tender and de- 
posit regarded as voluntary payment. 
—Although the taX¥ on which plain- 
tiff’s deed was based was void, and 
it was therefore unnecessary for de- 
fendant to tender the amount, yet 
if he deposits it with the clerk of the 
court, itis a voluntary payment which 
cannot be recovered back. Powell v. 
St. Croix County, 50 N.W. 1013, 46 
Wis. 210. 

15. See statutory provisions. 

16. Crowell v. Utley, 74 Me. 49; 
Orono v. Veazie, 57 Me. 517. 

17. Orono v. Veazie, supra. 

18. Curry v. Hinman, 11 Il. 420. 

19. Manwaring v. Missouri Lum- 
ber, etc., Co., 98 S.W. 762, 200 Mo. 718. 

20. Amount due see passim infra 
§§ 2077-2092. 

21. See Tender [38 Cyc 127]. 

22. See cases infra this note. 

[a] Tenders held sufficient.—(1) 
In an action to quiet title against a 
tax Sale under a void decree, an offer 
to pay such sum as the court may find 
due on account of any lien for taxes 
paid is a sufficient offer to do equity, 
and a sufficient tender of any taxes 
due defendant. Hill v. Chamberlain, 
136 N.W. 999, 91 Neb. 610: (2) Ina 
proceeding under Code (1897) § 1440, 
to set aside a tax deed, plaintiff need 
not make tender that will be sufficient 
in law, but may, in pleadings, offer 
to pay the amount found due by the 
court. Guldner y. Guldner, 203 N.wW. 
289, 199 Iowa 986. (3) An answer to 
a petition based on a tax title, aver- 
ring that defendant is ready to pay 
all taxes due on the land not barred 


by limitation, is a sufficient offer to | 
repay all taxes plaintiff may be en- 
titled to recover should his title be 
adjudged bad, although it also avers 
that all taxes paid by plaintiff more 
than five years before suit begun are 
barred. Nicodemus v. Young, 57 N. 
W. 906, 90 Iowa 423. (4) <An offer 
in defendant’s pleadings to pay the 
amount found necessary to redeem 
from tax sale is a sufficient tender 
in an equitable action to quiet title, 
being an offer to do equity, which is 
all that is required. Fidelity Inv. Co. 
v. White, 223 N.W. 884, 208 Iowa 519 
[op mod.in other respects 225 N.W. 
868, 208 Iowa 519]. (5) Other ten- 
ders. Brentano v. Brentano, 67 P. 
922, 41 Or. 15; Crosby v. Terry, 91 S. 
W.. .652,,41. Tex.Civ.A., 594°" (Cravercy. 
Mossbach, 107 P. 1037, 109 P. 1016, 
57 Wash. 662; Kimball v. Ballard, 19 
Wis. 601, 88 Am.D. 705. 

[b] Tender to president instead of 
board of directcrs was held sufficient. 
Union Bldg. Loan Fund & Savings 
Ass’n v. Block, 127 N.E. 775, 73 Ina. 
App. 408. 

[c] Amendment of affidavit.—Un-. 
der Sandels & H. Dig. § 2595, provid- 
ing that claimant of lands against a 
defendant’ holding under a tax sale 
shall, before bringing an action to 
recover such lands, file an affidavit 
that he has tendered the taxes, where 
an attorney representing two claim- 
ants made an affidavit of tender as at- 
torney for both, but an action was 
brought in the name of only one of 
the claimants, plaintiff was entitled 
to amend the affidavit by striking out 
the name of claimant who had not 
sued, without being required to swear 
that the tender had been made for 
plaintiff ‘only’ or “alone.” Cook v. 
Franklin, 83 S.W. 325, 73 Ark. 23. 

[da] Tender in motion.—A motion 
pursuant to. Code § 2312, authorizing 
the owner of land sold for taxes to 
tender the amount paid at the tax 
sale, with interest, etc., and recover 
the land, which substantially follows 
the language of the statute, is suffi- 
cient. Green v. Stephens, 73 So. 532, 
198 Ala. 325: 

23. Maxwell v. Palmer, 35 N.W. 
659, 73 Iowa 595. 

[a] Tender held sufficient.— Where 
defendant’s answer in an action to 
quiet tax title stated: “That this de- 
fendant has at all times been ready 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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[§ 2016] 3. Estoppel and Ratification?‘—a. Pri- 
vate Persons. One may be estopped to impeach or 
deny the validity of a tax title by a judgment or- 
dering the sale of the land for nonpayment of taxes, 
to which he was a party,?° by a statute making tax 
deeds conclusive evidence or vesting an unimpeach- 
able title in the purchaser,?® by his own acts or 
admissions signifying his recognition of the tax 
title or ratification of the tax proceedings,?" as by 
his accepting and retaining the surplus proceeds of 
the sale,?® or by his misrepresentation or conceal- 
ment,?® or by his unreasonable delay in the asser- 
In aceordance with general 
principles, any party to an action of this kind is 
estopped from denying a title under which he elaims 
or through which he- must derive his rights,31 but 
not by the acts or admissions of a party with whom 


tion of his rights.*° 


and willing to pay the just and law- 
ful amount of said taxes, tax sales, 
penalties, and interest that were 
chargeable on said west one-third of 
said lots, and hereby offers and 
tenders the same, and offers to pay 
the same to the plaintiff, or into court, 
at any time, and to keep said tender 
and offer good whenever the same 
shall be ascertained or on demand,” it 
was sufficient to show an absolute and 
unconditional tender. Cone v. Wood, 
79 N.W. 86, 88, 108 Iowa 260, 75 Am. 
S.R. 228: 

24. Limitations and laches see in- 
fra §§ 2018-2042. 

25. Wagner v. Arnold, 120 S.W. 
830, 91 Ark. 95; Carson y. Titlow, 80 
P. 299, 38 Wash. 196. 

[a] Mlustration.—A chancery ac- 
tion to enforce the payment of taxes 
is in rem, and the holder of a tax title 
prior to the action, who does not set 
up his title, is barred from attacking 
the title of a purchaser under a de- 
eree of the chancery court. Wagner 
v. Arno'd, 120 S.W. 830, 91 Ark. 95. 

[b] Estoppel not shown.—A wid- 
ow and daughter, whose title was 
recognized by a judgment affirming a 
judgment rejecting a claim of dece- 
dent’s grantee, may attack tax sales 
made in the latter’s name. Williams 
v. Raymond, 112 So. 713, 163 La. 764. 

Conclusiveness of judgment order- 
ing sale for taxes see supra § 1680. 

26. State v. Dugan, 58 S.W.. 259, 
105 Tenn. 245; Hendricks v. Newbern, 
58 S.W. 259, 105 Tenn. 244; Fowler v. 
Taylor, 58 S.W. 259, 105 Tenn. 243. 
Compare Van Ostrand v. Cole, 110 N. 
W. 891, 131 Wis. 446 (statute held not 
to cure defects in tax proceeding and 
deed based thereon). 

Tax deeds as evidence see supra §§ 
1948-1972. 

27. lTowa.—First Nat. Bank _ v. 
Barthell, 208 N.W. 286, 201 Iowa 857; 
Pitts v. Seavey, 55 N.W. 480, 88 Iowa 
336. 

Kan.—Marysville Inv. Co. y. Holle, 
51 P. 281, 58 Kan. 773. 

La.—Duffy v. Peneguy, 87 So. 25, 
148 La. 407; New Orleans Ins. Assoc. 
v. Labranche, 31 La.Ann. 839. 

Mo.—Proctor v. Nance, 119 S.W. 
409, 220 Mo. 104, 132 Am.S.R. 555. 

Ohio.—Nye v. Denny, 18 OhioSt. 246, 
98 Am.D. 118. 

Okl.—Campbell v. McGrath, 245 P. 
634, 117 Okl. 126. 

S.C.—Gardner v. Reedy, 40 S.E. 947, 
62: S.C. 503. i 

Wis.—Woodman y. Clapp, 21 Wis. 
350. 

[a] Estoppel not shown (1) as 
against the holder of a tax deed suing 
to quiet title from his having asked 
for a quitclaim deed before beginning 
suit. Stuart v. Smith, 262 P. 348, 87 
Cal.App. 552. (2) Petitioners held 
not estopped from claiming bottom 
lands by expenditures made on land 
by defendant (Civ. Code 1910, § 5737). 
Bacon y. Allen, 151 S.E. 369, 169 Ga. 
766. 


[b] Failure to object not ratifica- 


TAX ATION 


property is not 


compliance with 


tion.—(1) A fee owner is not es- 
topped to object to a tax deed as be- 
ing based on sale en masse, by his 
failure to object to the method of the 
tax sale, when he was not the record 
owner of the property at the time. 
Horsky v. McKennan, 162 P. 876, 53 
Mont. 50. (2) The owner is not es- 
topped to urge the invalidity of a tax 
deed because of its insufficient de- 
Scription, by his having signed an as- 
sessment list with substantially “he 
same description, or by his presence 
when sale was had, ete. Horsky v. 
McKennan, supra. 

[c] Mere presence of owner at tax 
sale does not estop him from com- 
plaining of irregularities in the sale. 
Claxton v. Shibley, 9 Ont. 451. 

[ad] Waiver not shown.—An own- 
er’s written statement to the collector 
before sale that he had charged. lots 
off as not worth assessments was not 
a waiver of irregularities in the pro- 
ceedings leading up to execution of 
the tax deed so as to preclude the 
owner’s contest of a tax deed. South- 
ern California Bond & Finance Cor- 
poration v. Mathes, 276 P. 1013, 206 
Cal. 749 [superseding op 269 P. 964]. 

238. Proctor v. Nance, 119 S.W. 409, 
220 Mo. 104, 132 Am.S.R. 555; Clyburn 
v. McLaughlin, 17 S.W. 692, 106 Mo. 
521, 27 Am.S.R. 369; Campbell v. Mc- 
Grath, 245 P. 634, 117 OkKl. 126. 

[a] Effect of such ratification can- 
not bo avoided by subsequent grantee 
under a quitclaim deed, in an action 
to quiet title, by tendering such sur- 
plus into court to be repaid to the 
county. Proctor v. Nance, 119 S.W. 
409, 220 Mo. 104, 182 Am.S.R. 555. 

[b] Bstoppel shown.—Grantee, 
purchasing with knowledge that the 
owner withdrew and accepted from 
the county treasurer surplus of pur- 
chase price paid for tax deed, is es- 
topped from asserting invalidity of 
tax deed (Comp. St. [1921] § 5247). 


Campbell v. MeGrath, 245 P. 634, 117 
OKI. 126. 
[ce] Estoppel not shown.—Ac- 


ceptance by plaintiff’s predecessor of 
amounts due on other tax certificates 
in foreclosure suit did not estop plain- 
tiff from asserting title under a tax 
deed issued on an unpaid certificate. 
Mason v. West Park Realty Co., 213 
N.W. 286, 193 Wis. 14. 

Disposition of proceeds generally 
see supra §§ 1640-1642. 

29. Marley v. Norman’s Land & 
Mfg. Co., 232 S.W. 704, 289 Mo, 221. 

[a] Silence amounting to conceal- 
ment.—Where defendants in proceed- 
ings for the sale of land for taxes ad- 
mitted ownership of the land, without 
claiming that it was held by them in 
trust, they are thereafter estopped, 
from attacking the tax title on the 
ground that the land was held by one 
of them in trust for the other. Mar- 
ley v. Norman’s Land & Mfg. Co., 232 
S.W. 704, 289 Mo. 221. 

[b] Estoppel by misrepresentation 
not shown.—<A nonresident owner and 
suecessor is not estopped to question 


he is not in privity.°? 
that, when a written instrument is pleaded in the 
answer, plaintiff is deemed to admit its genuineness 
and due execution unless he controverts it by affida- 
vit, plaintiff’s failure to controvert by affidavit a 
tax deed so pleaded does not estop him from attack- 
ing the deed on any ground other than genuineness 
and due execution.?* 
ence of an outstanding tax deed when one purchases 
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Under a statute providing 


Mere knowledge of the exist- 


ground for estoppel to deny the 


validity of such tax deed.?4 

Doctrine of equitable estoppel*® will not be ap- 
plied as against plaintiff seeking redemption of 
property from the tax title defective as a result of 
defects arising through plaintiff’s unintentional non- 


the law while a tax official,?® al- 


though it has been held that an owner who misde- 


the use of initials in a tax deed be- 
cause of subsequently quitclaiming 
with initials, where his use of initials 
occurred long after proceedings and 
sale and resulted in neither deception 
nor injury of the tax officials or any- 
one claiming under the tax judgment. 
Woodside v. Durham, 295 S.W. 772, 
317 Mo. 15, 53 A.L.R. 884. - 

30. See infra §§ 2040, 2042. 

31. Norwich v. Congden, 1 Root 
(Conn.) 222; Carlisle v. Cassady, 46 S. 
W. 490, 20 Ky.L. 562; Duffy v. Pene- 
guy, 87 So. 25, 148 La. 407. 

[a] Bule applied.—In a suit to 
quiet a tax title, defendant is estopped 
to attack collaterally the validity of 
a drainage tax for illegality, which 
objection, if well founded, would de- 
stroy his own title to the land in con- 
test.. Duffy v. Peneguy, 87 So. 25, 148 
La, 407. 

[b] Estoppel not shown.—(1) In 
a’ suit to establish title to land, the 
fact that defendant relied on a tax 
deed does not estop him from assert- 
ing the invalidity of plaintiff's tax 
title where the defects alleged to exist 
in plaintiff’s title did not exist in de- 
fendant’s. Board of Com’rs of Fifth 
Louisiana Levee Dist. v. Concordia 
Land & Timber Co., 90 So. 402, 149 La. 
1053. (2) A grantee of land under a 
deed subject to ‘“‘all unpaid taxes and 
sales for the same” is not estopped 
thereby to deny the validity of a tax 
sale, where the assessment on which 
the sale was based was wholly void. 
Blackburn v. Lewis, 77 P. 746, 45 Or. 
422. 

32. Flanagan v. Dunne, 105 F. 828, 
45 C.C.A. 81; Miller v. Cook, 25-N.E. 
756, 135 Ill. 190, 10 L.R.A. 292; Green 
River Chemical Co. v. Ller, 131 S.W. 
174, 140 Ky. 359. 

[a] Ilustration.—Where plaintiffs 
did not list realty for taxation, they 
merely having a lien thereon for the 
purchase price, and it was improperly 
listed as personalty, when defendant 
or his grantor owned it, through their 
mistake or that of the assessor, plain- 
tiffs were not estopped to assert the 
invalidity of the sale of the property 
for taxes because listed as personalty. 
Green River Chemical Co. v. Iler, 131 
S.W. 174, 140 Ky. 359. 


33. Interstate Realty & Improve- 
ment Co, v. Clark, 247 P. 244, 77 Cal. 
App. 558. 

34. Liter v. Ford, 258 S.W. 110, 201 
Ky. 686, 

35. See HEstoppel §§ 14, 116. 


36. McPherrin v. Paul, 120 P. 1051, 
21 Colo.App. 154. 

{al TIllustration.—Plaintiff, whose 
right is that of redemption, is not es- 
topped to attack a tax title because 
of defects arising through his non- 
compliance with the law when county 
treasurer, there having been no inten- 
tional wrongdoing on his part, and 
defendant having acquired his certifi- 
cate of sale and tax deed after plaintiff 
ceased to be treasurer, and having 
been chargeable with notice of the ir- 
regularities, which investigation 
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seribed his own property in assessing the same while 
a tax official is estopped from subsequently attack- 
ing a tax title thereto on the ground of misdeserip- 
tion in the assessment.** 

Offer to redeem is not such a recognition of the 
validity of the tax title as will deprive the tax debt- 
or of the right to sue to annul the tax sale.** 

Plaintiff's former partnership with grantee of tax 
deed may not estop him from suing to quiet title 
as against such tax deed.*® fe 

[§ 2017] b. State. The state or a political sub- 
division thereof is not estopped from selling and 
conveying land for the nonpayment of taxes by a 
previous attempted tax sale to another person which 
was null and void;*° nor is it estopped from assert- 
ing its own title or claim to land and attacking the 
validity of a tax title by the unauthorized acts of 
its officers in assessing and selling its own nontax- 
able lands,‘1 by errors in the original assessment 
of the property,*? by assessment of land to the for- 
mer owner after its purchase thereof,** by the deed 


TAXATION 


[§§ 2016-2018 


of a state officer on sale of land for taxes, where 
such deed contained no covenants and did not pur- 
port to convey more than the state’s lien for taxes 
assessed ;** nor is it estopped from denying the 
validity of its own tax grant where acting in a gov- 
ernmental, and not in a proprietary, capacity 5*° nor 
is the state estopped by any tax proceedings to which 
it was not a party;*® nor is a city estopped to at- 
tack the validity of a void tax deed issued by one 
acting’ in the capacity of a county treasurer.*4 

[§ 2018] 4. Limitation of Actions*** and Lach- 
es#°—a,. Statutes of Limitation—(1) In General. 
Special statutes, often called “short statutes of lim- 
itation,” prescribing the period within which actions 
concerning tax titles shall be brought,°® apply to 
and govern such actions as are within the purview 
of the provisions of the particular statute,°* and 
except to the extent that such statutes are so un- 
reasonably short as to be unconstitutional,®? such 
statutes are valid.®3 Except against the holder of 
an invalid tax title where the original owner is in 


would have disclosed. McPherrin v. 
Paul, 120 P. 1051, 21 Colo.App. 154. 

37. Jeffries v. Clark, 23 Kan. 448. 
' 38. E. McIlhenny’s Sons y. Couvil- 
lon, 2 La.App. 734. 

39. Woodside v. Durham, 295 S.W. 
772, 317 Mo. 15, 53 A.L.R. 884. 

[a] Ilustration.—Plaintiff, in an 
action to quiet title, claiming through 
a nonresident owner, was not es- 
topped to question the validity of a 
tax deed through which defendant 
claimed because of a former partner- 
ship with the grantee in such tax 
deed, where it was not shown that 
plaintiff had any interest or claim 
of title to the land in controversy, nor 
that defendant or predecessors relied 
on any act or conduct of plaintiff, or 
were injured because of any act or 
conduct of plaintiff, or caused to 
change the situation or suffer detri- 
ment or loss by reason of reliance on 
such conduct or acts. Woodside v. 
Durham, 295 S.W. 772, 317 Mo. 15, 53 
A.L.R. 884. 

40. Dick v. Foraker, 15 S.Ct. 124, 
155 U.S. 404, 39 L.Ed. 201. 

41. Howard County v. Bullis, 49 
Iowa 519; Bixby v. Adams County, 49 
Iowa 507; Buena Vista County v. 
Iowa Falls, ete., R. Co., 46 Iowa 226; 
Slattery v. Heilperin, 34 So. 139, 110 
La. 86; Wells v. Johnston, 63 N.H. 
1095, 171 N.Y. 324. Compare Austin 
v. Bremer County, 44 Iowa 155 (hold- 
ing that, where a county has sold land 
for taxes it has assessed and levied 
thereon, it cannot subsequently set up 
title in itself on the ground that such 
land was not subject to taxation). 

42. Leader Realty Co. v. Lakeview 
Land Co., 63 So. 253, 133 La. 646. 

43. Berry v. Bickford, 63 N.H. 328. 
But see Fraser v. Weckerling, 5 La.A. 
(Orleans) 310 (where the state con- 
tinues to assess property to the form- 
er owner and to collect taxes on prop- 
erty sold to it at a tax sale, it is es- 
topped from availing itself of the 
benefit of the statute as against such 
former owner). 

[a] Town as purchaser at tax sale. 
—A town which becomes the purchas- 
er of land sold for taxes is not es- 
topped to set up its title by the fact 
that for two years after the sale, and 
before a deed had been given by the 
collector, the land was taxed to the 
former owner and the taxes paid by 
him. Berry v. Bickford, 63 N.H. 328. 

Bae CIO A Vicy Do ltateee (4a Inde ope: 
Crane v. Reeder, 25 Mich. 303. 

45. City and County of Denver v. 
MUPrY, 2:51 i.) 3095, 62 COlOm. 128.5. City: 
and County of Denver v. Bullock, 249 
P. 498, 80 Colo. 9. 

[a] In West Virginia (1) under 


Code (1899) ¢ 31 § 29 (Code [1906] § 
888), making a tax deed conclusive 
evidence that the state has passed 
to the grantee the title of the former 
owner, against all persons except the 
former owner, his heirs and assigns 
and those who might have redeemed, 
etc., the state is estopped from pro- 
ceeding to sell, as forfeited for non- 
entry in the name of the former own- 
er, land conveyed by the sheriff to a 
purchaser pursuant to a sale thereof 
for nonpayment of taxes thereon, al- 
though the deed, because of defects 
in the sale proceeding, is void as to 
the former owner and fails to vest his 
title in the grantee therein. By mak- 
ing such deed conclusive evidence the 
statute works, by estoppel, a release, 
grant, or transfer of the title of the 
former owner to the grantee therein, 
upon the forfeiture of such title for 
failure of the former owner to keep 
the land taxed in his name and the 
taxes thereon paid for five years. 
State v. West Branch Lumber Co., 63 
S.E. 372, 64 W.Va. 673; State v. Sny- 
der, 63 S.E. 385, 64 W.Va. 659. (2) 
Although the statute does not men- 
tion the state as one of the persons 
concluded, it must be construed as in- 
cluding the state so as to make it 
harmonize with the principles and 
public policy made manifest by the 
organic, statutory, and judicial sys- 
tem of the law of the state relating 
to taxation and the settlement of land 
titles. State v. Snyder, supra. (3) 
The provision in such statute that it 
shall not be construed as precluding 
the state, or any county court, board 
of education, or municipality, from in- 
stituting and maintaining any suit 
which might be instituted or main- 
tained by any person claiming the 
land sold or any lien thereon, for the 
purpose of setting aside, for any rea- 
son, any tax sale or deed for land sold 
for taxes, etc., does not confer on the 
state power to set aside .a tax deed 
to avail itself of a forfeiture of the 
former owner’s title, but only to pro- 
ceed, notwithstanding the defective 
deed, to enforce any lien it may have 
on the land for prior taxes, treating 
it, not as the state’s land, but as the 
land of the tax deed grantee, or 
former owner, for such purpose and to 
such extent. State v. Snyder, supra. 

46. Leader Realty Co. v. Lakeview 
Land Co., 63 So. 253, 133 La. 646. 

47. City and County of Denver v. 
Bullock, 249 P. 498, 80 Colo. 9. 

[a] Where tax deed neither was, 
nor purported to be, that of city, but 
was the deed of the treasurer acting 
in the capacity of county treasurer, 
and not as agent of the city, the city 
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was not estopped to deny the validity 
of the tax deed. City and County of 
Denver v. Bullock, 249 P. 498, 80 
Colo. 9. 
48. Generally see Limitations of 
Actions 37 C.J. p 666 et seq. 
re Generally see Equity §§ 211-— 
50. See statutory provisions. 
51. Ala.—Doe v. Moog, 43 So. 710, 
150 Ala. 460. 
Te ae Soe aa Stickle, 32 Iowa 


Mich.—St. Mary’s Power Co. v. 
Chandler-Dunbar Water Power Co., 95 
N.W. 554, 133 Mich. 470; State Land 
Office Com’r v. Auditor-Gen., 91 N. 
W. 153, 181 Mich. 147, 

Pa.—Sheik v. McElroy, 20 Pa. 25. 

Wash.—Ward v. Huggins, 48 P. 240, 
16 Wash. 530. : 

Wis.—Edgerton v. Bird, 6 Wis. 527, 
70 Am.D. 473. 

Ont.—Excelsior Min. Co. v. Lochead, 
35 Ont.L. 154, 9 Ont.W.N. 285. 

See also cases passim note 53. 

[a] Purpose of statute (1) is to 
obviate necessity on the part of pur- 
chasers at tax Sales, after the lapse 
of the time prescribed, of substantiat- 
ing the validity of the tax titles un- 
der which they hold. Russell v. Lang, 
23 So. 113, 50 La.Ann. 36. (2) Intent 
in enacting a statute providing that, 
in a particular county, after a county 
treasurer’s deed has been recorded, 
“the sale and conveyance shall become 
absolute, and the occupant and all 
others interested in the land shall be 
forever barred from all liens upon, 
claims against, interest in or rights 
or title thereto,” was to prescribe a 
short statute of limitations applica- 
ble to tax sales. Russell v. Di Furia, 
145 N.Y.S. 640, 83 Misc. 169. 

Tb] ‘What property affected.— 
Where the statute prescribes a period 
of time within which action must be 
brought for the recovery of “lands” 
held under a tax title, the term quoted 
includes town lots. Heiena v. Hornor, 
23 S.W. 966, 58 Ark. 151. 

52. Halstead y. Silberstein, 89 N.E. 
443, 196 N.Y. 1; McCarthy vy. Moore, 
214 N.Y.S. 104, 215 App.Div. 97 [rev 
211 N.Y.S. 731, 125 Mise. 453]. 3 
Wie Ala.—Lassitter v. Lee, 68 Ala. 

Ark.—Kelley v. MceDuffy, 9 ‘ 
358, 79 Ark. 629. eee 
PL mania cie alias v. Cockrill, 6 Kan. 

Mo.—Meriwether v. Overly, 129 §S. 
W. 1, 228 Mo. 218. x is 

N.Y.—McCarthy v. Moore, 214 N.Y. 
S. 104, 215 App.Div. 97 [rev 211 N.Y. 
Ss. 731, 125 Misc. 453]; Russell v. Di 
Furia, 145 N.Y.S. 640, 83 Misc. 169. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


- actual possession,®+ such statutes are to be con- 
 strued as statutes of repose, as the effect of the 
lapse of the prescribed time is to quiet the title and 


settle the question of ownership.®® 

[§ 2019] (2) Retrospective Effect. It is compe- 
tent for the legislature to make a statute of lim- 
itation applicable to tax sales which have taken 
place before its enactment,®® provided a reasonable 
time is given the owner after passage of the act to 
assert his rights.°7 But as the presumption is al- 
ways against the intention that a statute be retro- 
active,®® such statutes will not be construed as hav- 
ing this effect unless plainly so provided;®® and it 
has been held that a statute defining conclusive 


proof of possession and fixing the time within which | 


actions relating to tax sales could be brought, but 
which fixed no time after its passage within which 
such an action could be brought, could not consti- 
tutionally operate as a statute of limitations run- 
ning in favor of a tax title claimant who purchased 
prior to its passage.®° 
[§ 2020] (3) Repeal or Extension of Statute. 
Questions concerning the repeal or extension of a 


TAXATION 
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statute of limitations of this character, and its ef- 
fect. on pending matters or proceedings, are deter- 
mined by the ordinary rules of construction;®! and, 
unless affected by the repeal or alteration of the 
statute before the expiration of the time prescribed 
therein,®? when the bar constituted by the statute 
is complete in favor of the holder of a tax deed, he 
has an absolute title to the land, which cannot be 
defeated by a statute subsequently enacted remov+ 
ing the bar or extending the period of limitations.*? 

[§ 2021] b. Proceedings Affected by Statute. As 
a general rule, these statutes of limitation relate 
only to direct attacks on the tax sale, and not to 
suits in which the validity of the tax title may be 
only collaterally or incidentally involved,** and will 
not be extended by implication, but will be limited 
to the remedies or forms of action mentioned, leaving 
the parties free otherwise to test their rights in 
other methods;®° and where the statute enumerates 
the grounds of objection to the tax title which shall 
be barred after the lapse of the prescribed time, it 
does not affect proceedings based.on other grounds,®® 


Wis.—Smith v. Cleveland, 17 Wis. 
556; Falkner v. Dorman, 7 Wis. 388. 

[a] Statute held valid.—Statutc 
fixing two years as the time within 
which actions must be brought for 
the recovery of lands sold for taxes, 
is not void as fixing an unreasonable 
period. Ross vy. Royal, 91 S.W. 178, 
TT Ark. 324. 

[b] Title of act.—A statute of 
limitations for the purpose of aiding 
and assisting in the collection of tax- 
es and for the purpose of enforcing 
their payment may be inserted in an 
act entitled “An act to provide for 
the assessment and collection of tax- 
es,” without contravening a constitu- 
tional provision that “no bill shall 
contain more than one subject, which 
shall be clearly expressed in its title.” 
Bowman v. Cockrill, 6 Kan. 311. 

54. Baronet v. Houssiere, 78 So. 
242, 143 La. 72. , 

{a] Basis of doctrine.—The doc- 
trine that the statute of limitations 
does not operate as a statute of re- 
pose in favor of the holder of an in- 
valid tax title as long as the original 
owner remains in actual possession 
of the property is founded on the fact 
or theory that such possession is In 
continuous conflict with, and a con- 
tinuous protest against, the claim 
arising from the tax sale. Baronet v. 
Houssiere, 78 So. 242, 143 La. 12. 

Possession as bar in actions by: ¢ 
Original owner see infra §§ 2031, 2032. 
Tax title claimant see infra § 2026. 

55. Hollingsworth v. Schanland, 99 
So. 613, 155 La. 825; Ashley Co. v. 
Bradford, 33 So. 634, 109 La. 641; 
Canter v. Williams, 31 So. 627, 107 La. 
77; Knox v. Cleveland, 13 Wis. 245. 

56. Retrospective statute: 
Operation generally see Statutes §§ 

690-734. F : 

Validity see Constitutional Law § 763. 

57: Barrow v. Wilson, 2 So. 809, 
39 La.Ann. 403; Halsted_v. Silber- 
stein, 89 N.E. 443, 196 N.Y. 1; Wal- 
lace v. MecEchron, 68 N.E. 663, 176 
N.Y. 424; Ward v. Huggins, 32 P. 740, 
1015, 36 P. 285, 7 Wash. 617. 

As affected by constitutional pro- 
visions see supra § 2018. 

58. See Statutes § 692. — 

59. U.S.—Wilder v. Dennis, 202 F. 
667, 121 C.C.A. 77. 

Jowa.—Bailey v. 
592. 55 Iowa 290. 

Ky.—Wash v. Noel, 170 S.W. 197, 

Ky. 847. 
Shee oes Co. v. Bradford, 33 So. 

, 109 La. 641. 
pe nesco dens v. Auditor-Gen., 111 
N.W. 354, 147 Mich. 688; St. Mary’s 


Howard, 7 N.W. 


Power Co. v. Chandler-Dunbar Water 


Power Co., 95 N.W. 554, 133 Mich. 470; 


Porter v. Van Dyke, 31 Mich. 176. 

Minn.—O’Mulcahy vy. Florer, 8 N.W. 
166, 27 Minn. 449. 
pee ee ee v. Moore, 177 S.W. 

Neb.—Sutton v. Stone, 4 Neb. 319. 

Wis.—Webster v. Schwears, 33 N. 
W. 105, 69 Wis. 89; Lombard v. Cul- 
bertsen, 18 N.W. 399, 59 Wis. 433; Os- 
born v. Jaines, 17 Wis. 578. 

60. Magruder v. Esmay, 85 Ohio 
St2221; 

61. U.S.—Kraus v. Congdon, 161 
F. 18, 88 C.C.A. 182. 

pe gt cee v. Hepburne, 4 Mich. 
165. 

Minn.—O’Connor v. Finnegan, 62 N. 
W. 618, 60 Minn. 455. 

Pa.—McCall v. Himebaugh, 4 Watts 
&S. 164; Ash v. Ashton, 3 Watts&S, 
510. : 

Wis.—Clarke v. Lincoln County, 12 
N.W. 20, 54 Wis. 578; Manseau vy. Ed- 
wards, 10 N.W. 554, 538 Wis. 457. 

Generally see Statutes §§ 563-655. 

62. Keith v. Keith, 26 Kan. 26; 
Heath v. Hazelip, 167 S.W. 905, 159 
Ky. 555; Hollingsworth vy. Schanland, 
99 So. 613, 155 La. 825. 

[a] Statutes construed and ap- 
plied.—(1) Legislation extending the 
time, within which an action could be 
brought against a tax sale purchaser 
for the recovery of land, from two to 
five years, as applied to a deed exe- 
cuted under the five-year limitation 
pursuant to a sale had under the two- 
year limitation, was regarded as a 
rule or regulation affecting the rem- 
edy and not as impairing the contract 
itself, ‘and was applicable to -such 
deed. Keith v. Keith, 26 Kan. 26. (2) 
Where an action was commenced 
within seven months after the taking 
effect of a statute, and more than two 
years before it would have been 
barred under a previous statute, it 
was commenced within a reasonable 
time after the statute took effect, and 
was not barred thereunder, although 
the period prescribed had expired. 
Heath v. Hazelip, 167 S.W. 905, 159 
Ky. 555. 

[b] Provision that statute should 
not affect pending suits (1) brought 
within a certain time after its enact- 
ment, was to guard against destruc- 
tion of one’s cause of action, and not 
to revive a cause that had been lost 
or forfeited. Hollingsworth v. Schan- 
land, 99 So. 618, 155 La. 825. (2) 
Where one exercised the right to sue 
within such time, and was nonsuited, 
but within a reasonable time after 
such nonsuit commenced a second 
suit in another court, it was timely. 
Hollingsworth v. Schanland, supra. 

63. Kipp v. Johnson, 17 N.W. 957, 


31 Minn. 360; Sigman v. Lundy, 6 So. 
245, 66 Miss. 522; Gibson v, Berry, 
6 So. 325, 66 Miss. 515; Mead v. Nel- 
son, 8 N.W. 895, 52 Wis. 402; Lind- 
say v. Fay, 28 Wis. 177. 

64. Bowen y. Swander, 22 N.E. 725, 
121 Ind. 164; Wallace v. McEchron, 
68 N.E. 663, 176 N.Y. 424;.Ryon v. 
cites 75 S.W. 59, 32 Tex.Civ.App. 


[a] Partition.—Bowen v. Swand- 
ler, 22 N.H. 725, 121 Ind. 164; Wal- 
Les McEchron, 68 N.E. 663, 176 N. 

[b] Replevin for logs.—Where the 
owner’s right to impeach the tax sale 
directly was barred, he could not at- 
tack it in an action to recover logs 
cut from the land. Jackson, ete., R. 
Co. v. Solomon Lumber Co., 109 N.W. 
257, 146 Mich. 204. 

65. Kipp v. Johnson, 17 N.W. 957, 
31 Minn. 360; Peo. v. Morgan, 45 App. 
Div. 19, 60 N.Y.S. 898; Flickinger v. 
Cornwell, 117 N.W. 1039, 22 S.D. 382; 
tives v. Sherry, 11 N.W. 465, 54 Wis. 

[a] Limitation on actions for re- 
covery of real estate (1) sold for tax- 
es does not apply to an action which 
questions the capacity of the person 
claiming title under a tax deed, to ac- 
quire title to the prejudice of others 
(Gilman vy. Heitman, 113 N.W. 932, 
137 Iowa 336); (2) or to an equitable 
suit to remove a cloud (Dees v. Smith, 
46 So. 173, 55 Fla. 652); (3) or to an 
action to cancel a tax deed (Cauley 
v. Sutton, 64 S.E. 3, 150 N.C. 327). 

[b] Application to state comptrol- 
ler to cancel invalid tax sale was not 
an “action,” within the statute. Peo. 
ve Morgan, 60 N.Y.S. 898, 45 App.Div. 

9 


[c] Title issued under void fore- 
closure, being a good title if not at- 
tacked within three years, was 
equivalent to a decree quieting title 
in the purchaser as a grant from the 
sovereign state. Sparks v. Standard 
Lumber Co., 159 P. 812, 92 Wash. 584. 

66. Soreson v. Davis, 49 N.W. 1004, 
83 Iowa 405; Doyle v. Doyle, 7 P. 615, 
33 Kan. 721; Woodman y. Davis, 4 P. 
262, 32 Kan. 344; Smith v. Cox, 65 S. 
EK. 222, 83 S.C. 1;. McMahon vy. Mc- 
Graw, 26 Wis, 614. 

[a] Thus a statute providing that 
an action to recover land sold for de- 
linquent taxes must be brought with- 
in two’ years from the sale applied 
where lands were sold either for non- 
payment of taxes or for alleged non- 
payment of taxes by the owner of the 
property levied on, but did not apply 
to a sale for nonpayment of taxes 
levied against a vendor, where the 
land was assessed against the pur- 
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and so as to the persons who shall be affeeted,®* and 
the classes of property concerning which the action 
is to be brought.°* Under the general rule that 
statutes of limitation relate only to direct attacks 
on the tax sale,*® actions of ejectment have been 
considered collateral and not barred by the stat- 
ute;7° but there is authority to the contrary.7: If 
the statute only prescribes limitation for actions 
“for the recovery of land” claimed under a tax title, 
it does not apply to a suit in equity to remove the 
cloud on the owner’s title,*? or to quiet the title,’? 
or to cancel a deed for fraud in the proceedings ;** 
and such a statute has been held without applica- 
tion to wild land not in the actual occupancy of 
anyone,’® but it has been held that a suit to quiet 
title is governed by such a statute.?° Where the 
statute is applicable only to sales based on a for- 
feiture’* conveying, or purporting to convey, an in- 
terest to the state or to one of its political subdi- 
visions, it is not applicable to land seized and sold 
to an individual at publie auction for the taxes 
thereon.78 And on the other hand, a statute pre- 
seribing the time within which bills for relief in 
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cases of trusts may be brought, has no application 
in an action brought to quiet, title against a tax 
deed.’® ; 

Tax sale is not_judicial sale’° within the meaning 
of a statute prescribing the period within which 
actions must be brought against the purchaser of 
lands bought at a judicial sale.*? 

[§ 2022] c. Persons Affected by Statute**—(1) 
In General. As a general rule, the special. statute 
of limitations applies only as between the person 
who owned the property at the time of the tax sale 
and the holder of the tax deed, or those claiming 
under them respectively, and cannot be pleaded by 
or against any third person.** In the character of 
a claimant under a tax sale, the state may be bound 
like any private person.§+ However, it has been 
held that a state holding homestead lands for delin- 
quent taxes is not a purchaser within the meaning 
of a statute limiting the time within which an action 
for the recovery thereof must be commenced, where 
a subsequent statute made special provision as to 
the time within which the owner of such lands could 
commence an action for the recovery thereof as 


chaser in a deed recorded in the audi- 
tor’s office, who paid the taxes. Smith 
Were OR, 800 Solan a Sone Ow dene 

{b] Fraud.—aA statute limiting ac- 
tions for the recovery of real estate 
sold for taxes does not apply to ac- 
tions founded on the fraud of the tax 
purchaser. Doyle v. Doyle, 7 P. 615, 
83 Kan. 721; McMahon v, McGraw, 
26 Wis. 614. 

{c] Disqualification of purchaser. 
—Where the ground of objection. to 
the tax title is the disqualification of 
defendant to purchase at the tax sale, 
by reason of his interest in the prap- 
erty or his fiduciary relation to the 
owner, the statute of limitations does 
not apply. Soreson v. Davis, 49 N. 
W. 1004, 83 Iowa 405; Woodman v. 


Davis, 4 P. 262, 32 Kan. 344, 

67. Lee v. Crawford,:88 N.W. 97, 
10 N.D. 482; Falkner y. Dorman, 7 
Wis. 388. 


What persons affected see infra §§ 
2022, 2023. 

68. Mount v. McAulay, 83 P. 529, 
47 Or. 444; Simpson v. Meyers, 47 A. 
868, 197 Pa. 522. 

fa] Statute applied: (1) Only to 
lands bid in by the county. Mount 
v. McAulay, 83 P. 529, 47 Or. 444. (2) 
Only to sale of unseated lands for 


taxes. Simpson y. Meyers, 47 A. 868, 
197 Pa. 522. 
69. See supra text and note § 64. 


70. Ala.—Jones v. Williams, 19 
So. 317, 108 Ala, 282. 

ae ebacomel! v. Kelley, 
358. a 
Mo.—Grandy v. Casey, 6 S.W. 376, 
93 Mo. 595. 
45 arenes v. Newark, 40 N.J.Law 


N.Y.—Zink v. McManus, 24 N.E. 
4675. PALIN SY 259 | 

71. Sparks v. Farris, 71 S.W. 255, 
945, 71 Ark..117; Burd v. Patterson, 
22 Pa. 219; Dull v. Ahls, 14 Pa.Co. 
350; Mead v. Nelson, 8 N.W. 895, 52 
Wis. 402. 

ja] Action in ejectment was 
barred: (1) Five years after confirma- 
tion of the sale. Gavin v. Ashworth, 
91° S.W. 308, 77 Ark. 242. (2) Five 
years after delivery of the deed. 


11 Minn. 


Burd v. Patterson, 22 Pa. 219. To 
same effect Dull v. Ahls, 14 Pa.Co. 
350. 

72. Colo.—Munson vy. Marks, 124 


P. 187, 52°Colo. 553; Empire Ranch & 
Cattle Co. v. Battelle, 133 P.. 1123, 24 
Colo.App. 375. 

Mass.—Smith v. Smith, 22 N.E. 437, 
150 Mass. 73. 

.N.Y.—Brennan v. Buffalo, 18 App. 
Div. 453, 43 N.Y.S. 597 [rev on other 


grounds 57 N.E. 81, 162 N.Y. 491]. 
N.C.—Cauley v. Sutton, 64 S.E. 3, 
150 N.C. 327; Beck v. Meroney, 47 S. 
613, 135 N.C: 532: 
100 PB. 290, 


Or.—Martin y. White, 
53 Or=819) 

[a] Cancellation of deed as cloud. 
—(1) Statute, limiting the time after 
execution and delivery of a tax deed 
within which action for recovery of 
land could be brought, was held in- 
applicable to an action to cancel a 
deed as a cloud on the title when re- 
covery was not sought. Munson v. 
Marks, 124 P. 187, 52 Colo. 553; Cauley 
v. Sutton, 64 S.E. 3, 150 N.C. 327; Mar- 
tin v. White; 100 P. 290, 53 Or. 319. 
(2) Statute limiting the time after 
execution and delivery of a deed with- 
in which action could be brought for 
relief from fraud was held inapplica- 
ble to an action to remove a tax deed 
as a cloud on title. Munson y. Keim, 
127 P. 1026, 53 Colo. 576; Munson v. 
Marks, supra; Empire Ranch & Cat- 
tle Co. v. Battelle, 133 P. 1123, 24 Colo. 
App. 375. 

Removal of cloud generally see 
Quieting Title §§ 132-293. 

Rule applied in actions against tax 
title claimant generally see infra §§ 
2028-2039. 

73. Boyd v. Munson, 147 P. 662, 59 
Colo. 166; Carnohan v. Hughes, 125 
P.-116; 50 Colo, 318:" Parks v. Roth: 
137 P. 76, 25 Colo.App. 296; Poage v. 
EK. H. Rollins & Sons, 135 P. 990, 24 
Colo.App. 537; Callahan vy. Reinhardt, 
132 P. 387, 24 Colo.App. 199; Terry 
v. Gibson, 128 P. 1127, 23 Colo.App. 
273; Kraus v. Montgomery, 16 N.BE. 
158,°114 Ind. 103; Earle v. Simons, 94 
Ind. 573; Gabe v. Root, 93 Ind. 256; 
Farrar v. Clark, 85 Ind. 449; Mount 
v. McAulay, 83 P. 529, 47 Or. 444. 
Sot ee see Quieting Title §§ 132-— 


74. Boon v. Root, 119 N.W. 121, 137 
Wis. 451. 
75. Duboise v. McNeil, 61 So. 706, 


104 Miss. 634. 

[a] Rule applied in action to quiet 

title to such land.—HEmpire Ranch & 
Cattle Co. v. Goodrick, 128 P. 473, 23 
Colo.App. 298; Empire Ranch & Cat- 
tle Co. v. Mason, 126 P. 1129, 22 Colo. 
App. 612. 
Cullen v. Western Mortgage & 
Warranty Title Co., 134 P. 302, 47 
Mont. 5138; Keller v. Davis, 160 P., 
946, 938 Wash. 336. 

[a] Rule stated.—A suit to quiet 
title, wherein plaintiff declared own- 
ership and demanded that defendant 
appear and plead the tax deed under 
which he claimed, was within a stat- 
ute providing that an action to set 


aside a tax deed must be commenced 
within a certain time after issuance 
of the deed. Cullen v. Western Mort- 
gage & Warranty Title Co., 134 P. 302, 
47 Mont. 513. 

77. See infra §§ 2204-2216. 

78. Harang v. Gheens Realty Co., 
98 So. 760, 155 La. 68. : 

79. Terry v. Gibson, 128 BP. 1127, 
23 Colo.App. 273; Empire Ranch & 
Cattle Co. v. Irwin, 128 P. 867, 23 Colo. 
App. 206. . 

{a] Rule applied to action under 
invalid tax deed. Empire Ranch & 
Cattle Co. v. Irwin, 128 P. 867, 23 Colo. 
App. 206. 

80. See Judicial Sales 35 C.J. p 1 
et seq. 

81. Worthen y. Fletcher, 42 S.-W. 
900, 64 Ark. 662, 71 Ark. 386. 

82. In action: 

Against tax title claimant see infra 

§§ 2028-2039 et seq. 

By tax title claimant see 

2024-2027 et seq. 

83. Jowa.—Gill v. Candler, 86 N. 
W. 300, 114 Iowa 332; Baird v. Law, 
61 N.W. 1086, 93 Iowa 742; Kruger 
v. Walker, 59 N.W. 65; Schee v. La 
Grange, 42 N.W. 616, 78 Iowa 101; 
Knight v. Campbell, 39 N.W. 829, 76 
Towa 730; Varnum v. Shuler, 28 N.W. 
451, 69 Iowa 92; Lockridge v. Dag- 
gett, 2 N.W. 1023, 6 N.W. 543, 54 Iowa 
aoe Lockridge v. Daggett, 47 Iowa 

La.—Doyle v. Negrotto, 49 So. 992, 
124 La. 100; Millaudon v. Gallagher, 
29 So. 307, 104 La. 713. 
ie eee v. Phelps, 45 Pa. 

Va.—Ashbrook v. Bailey, 81 S.E. 64, 
116 Va. 10. 

Wash.—McManus v. Morgan, 80 P. 
786, 38 Wash. 528. 

Wis.—Brunette v. Norber, 110 N.Ww. 
785, 130 Wis, 632. 

[a]. Where tenant in common pur- 
chased land and sold to third party, 
the latter’s title was protected by the 


infra $§ 


statute. Cooper v. Edwards, 92 So. 
(21, P52" ae 23s 4 
[b] Remote purchaser of land 


from cotenant, who sold the property 
after acquiring it at a tax sale for 
taxes assessed in his name and that 
of his cobwner, was protected by the 
statute as against persons attacking 
the tax title and claiming an interest 
in the property as assignees of the 
heirs of the deceased cotenant. Ram- 
sey v. Frost-Johnson Lumber Co., 123 
So. 114, 168 La. 657. 

84. Smith v. New Orleans, 9 So. 
773, 43 La.Ann. 726; Chamberlain vy. 
Ahrens, 20 N.W. 814, 55 Mich. 111. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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against the state.S* 

. Waiver and estoppel. Persons entitled to rely on 
the statute may be debarred from doing so on prin- 
ciples of estoppel or waiver.’ 

Relation to interested persons. Persons entitled 
to rely on the statute may be barred from doing so 
by reason of their quasi-fiduciary relations to other 
persons interested in the property.’ 

[§ 2023]. (2) Persons under Disabilities. As a 
general rule, unless especial exception therefor is 
made in the statute,’* persons under disabilities are 
bound by its provisions the same as persons who are 
sui juris; and if there ts such an exception, it is 
confined strictly to the terms of the statute.’® Hence 
it has been held that the period of limitation cannot 
be extended in favor of an infant who acquires ti- 
tle to the property during the running of the stat- 
ute, the owner at the time of the sale having been 
an adult,°° nor in favor of an adult grantee of a 
minor owner;®! and where the requirement was 
that an action to set aside a tax sale be commenced 
within a certain time after the recording of the tax 
deed,®°? the statute applied where an action was 
brought on behalf of a minor®® who had not been 
provided with a guardian,®* and had not received 
notice of the intention to sell.°> But where a minor 
offers to redeem and makes a sufficient tender with- 
in the time allowed by the statute for the recovery of 
lands after recording of the tax deed, he is not 
too late,®°® and it has been held that the statute does 
not commence to run against minors claiming’ as 
heirs to an estate as long as there is a minor child,®? 

85. Morse v. Auditor-Gen., 107 N. 91. 
W. 317, 143 Mich. 610. 712, 

86. Bardon v. Land, ete., Imp. Co., 


16S:Ct., 650.157 .0-S.. 3273.39 L.Ed. 
719; Pitre v. Schleslinger, 34 So. 425, 92. 


110 La. 234; Fraser v. Weckerling, 5 93. 
La.A. (Orleans) 310. 124 La. 100. 
{a] ax purchaser, who fails to 94, 


pay taxes due, as required by statute, 
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McCaughan vy. Tatman, 5 N.W. 
53 Iowa 508; 
48 Iowa 443; Patterson v. Durfey, 9 
So. 354, 68 Miss. 779. 

See infra §§ 2025, 2030. 
Doyle v. Negrotto, 49 So. 992, 


Doyle v. Negrotto, supra. 
Duty of guardian as related to pay- 
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and where a devise to a trustee terminated with his 
life, the right of a minor cestui que trust under the 
will by which such trustee took was held not barred 
by the statute of limitations.?§ 

“Other legal disabilities,” as used in a special stat- 
ute of limitations for commencement of actions con- 
cerning tax titles, did not embrace nonresidence in 
the state, although it may have included absence 
from the United States.®® 

[§ 2024] d. Actions by Tax Title Claimant—(1) 
In General. <A statute limiting the time for actions 
for “the recovery of lands sold for taxes” applies 
to suits by the tax purchaser, and if the time so 
prescribed, or that limited by any statute specifi- 
cally applicable to him, elapses without effective 
action on his part, his rights under the tax sale are 
lost.t But it has been held that a statute of this 
kind does not apply to an action by the tax purchaser 
to quiet his title? where the owner is under disabil- 
ity;? and it has been held that the statute relating 
to the time within which a former owner of land 
sold for nonpayment of taxes could sue to recover 
possession of the property or to avoid the tax deed 
has no application to an action by the purchaser 
to recover possession from the former owner,’ al- 
though, on the other hand, it is not limited to actions 
against the original owner, but applies as well to 
a suit against one claiming under a later tax sale.> 
When the full period of time has elapsed, it is im- 
material to inquire as to the date on which the pur- 
chaser’s right to sue to confirm his title accrued ;° 
but where the tax title claimant brought an action 
851, 34 Neb. 361; Black v. Leonard, 
51 N.W. 126, 33 Neb. 745; Alexander 
v. Meadville, 49 N.W. 1123, 33 Neb. 
219; Alexander v. Wilcox, 47 N.W. 81, 
20 Neb. 793, 9 L.R.A. 735; D’Gette-v. 
Sheldon, 44 N.W. 30, 27 Neb. 829;° Os- 
good v. Westover, 89 N.W. 746, 2 Neb. 


(Unoff.) 668. 
N.C.—Jordan v. 


Gibbs v. Sawyer. 


Simmons, 85 S.E. 


eannot plead the statute of limita- 
tions as a bar to an action to subject 
the property to the payment of city 
taxes. Bowe v. Richmond, 64 S.E. 51, 
109 Va. 254. 

Doctrine applied to actions to quiet 
title and cancel deed see supra § 2012. 

87. Jones v. Merrill, 11 So. 23, 69 

Miss. 747; Jonas v. Flanniken, 11 So. 
319, 69 Miss. 577; Kohle v. Hobson, 
114 S.W. 952, 215 Mo. 213; Alien v. 
De Groodt, 11. S.W. 240, 98 Mo. 159, 
14 Am.S.R. 626. 
_ [a] Bule applied.—(1) A tenant 
for life, buying at a tax sale, cannot 
plead the statute against the remain- 
dermen. Jones v. Merrill, 11 So. 23, 
69 Miss. 747. (2) A tenant in common 
could not plead the statute against 
his cotenant. Jonas v. Flanniken, 11 
So. 319, 69 Miss. 577. 

[b] As against remaindermen, the 
statute does not begin to run until 
after the death of the life tenant. Al- 
len v. De Groodt,,11 S.W. 240, 98 Mo, 
159, 14 Am.S.R. 626. AM, 

88. See statutory provisions. 

[a] Incapacitated persons as sub- 
ject of exception see Kearns v. Col- 
lins, 4 So. 498, 40 La.Ann. 453. 

89. Ala.—Jones v. Williams, 19 So. 
317, 108 Ala. (282. 

Ark.—Sparks v. Farris, 71 S.W. 255, 
945, 71 Ark. 117. 

Kan.—Douglass v. Lowell, 40 P. 
917, 55 Kan. 574; Goodman v. Wilson, 
39 P. 704, 54 Kan. 709; Cartwright v. 
Korman, 26 P. 48, 45 Kan. 515. 

La.—Roberts v. Zansler,'34 La.Ann. 


205; Johnson v. Lange, 2 La.A. (Or- 
leans) 223. 

Miss.—Metcalfe v. Perry, 5 So. 2382, 
66 Miss. 68. 


90. Hawley v. Griffin, 92 N.W. 113, 
97 N.W. 86, 121 Iowa 667; Stevens v. 
Cassaday, 12 N.W. 803, 59 Towa 113. 


ment of taxes on ward’s estate see 
Guardian and Ward § 256. 

95. Doyle v. Negrotto, 49 So. 992, 
124 La. 100. 

96. Douglass v. Lowell, 40 P. 917, 
55 Kan. 574. 

Generally see infra § 2039. 

97. Gannon v. Moore, 104 S.W. 139, 
83 Ark. 196. To same effect Jones v. 
Boykin, 40 S.H. 877, 70 S.C. 309. 

[a] Reason for rule.—They have 
no right of possession as heirs until 
that time. Gannon vy. Moore, 104 S.W. 
139, 83 Ark. 196. 

'{b] One holding under tax deed, 
and under deed conveying husband’s 
curtesy in the land, which descended 
to the children of the deceased owner 
subject to the husband’s curtesy, can- 
not, during the lifetime of the hus- 
band, avail himself, as against the 
children, of a statute limiting the 
time for the commencement of an ac- 
tion for the recovery of real estate 
sold for taxes, since the children are 
not entitled to possession until the 
termination of the life estate, and 
limitations cannot begin to run 
against them until the termination of 
the life estate by the death of the 
husband. Kohle v. Hobson, 114 S.W. 


952, 215 Mo. 213. 

98. Dunham v. Harvey, 69 S.W. 
772, 111 Tenn. 620. 

99. Smith v. Bryan, 74 Ind. 515. 

1. U.S.—Barrett v. Holmes, 102 
U.S. 651, 26 L.Ed. 291. 

Ala.—Grayson v. Muckleroy, 124 


So. 217, 220 Ala. 182. 

Iowa.—Laverty v. Sexton, 41 Iowa 
435. 

Kan.—Coale v. Campbell, 49 P. 604, 
58 Kan. 480;. Thornburgh v. Cole, 27 
Kan. 490; Bstes v. Stebbins, 25 Kan. 
315; Bowman v. Cockrill, 6 Kan. 311. 

Neb.—Alexander v. Pitz, 51 N.W. 


214, 169 N.C. 140. 


A ea Rabe v. Higgins, 63 Tex. 
ov. 
Wis.—Brunette v. Norber. 110 N.W. 


785, 130 Wis. 632; Lain v. Shepardson, 


23. Wis. 224; Falkner v. Dorman, 7 
Wis. 388. 
[a] Purchaser from state as hav- 


ing right to avail himself of time ti- 
tle to property was in state see In re 
Quakes Realty Co., 4 La.A. (Orleans). 

[b] Relief in equity against oper- 
ation of statute see Union Mut. L. 
Ms.2Corlv.. Dicey 14 R523 50 Biss: 
373; Koen v. Martin, 34 So. 429, 110 
La, 242. 

Exceptions applicable in favor of 
former owner: 

Defects cured or not cured by statute 

see infra §§ 2036-2038. 

Sufficiency of deed or title see infra 

§§ 2033-2035. 

2. Kingore v. Wallace, 276 P. 332, 
85 Colo. 381; Francis v. Griffin, 33 IN. 
W. 345, 72 Iowa 23; Wright v. Lacy, 
3 N.W. 47, 52 Iowa 248; Lewis v. 
Soule, 2 N.W. 400, 52 Iowa 11; Walker 
v. Boh, 4 P. 272, 32 Kan. 354. 

3. Figgins v. Figgins, 101 N.E. 11.0). 
112, 53 Ind.App. 43. 

“Tt is settled that, if the time in 
which the owner by reason of his dis- 
ability may redeem has not expired, 
there can be no quieting of title 
against him by the holder of the tax 
deed.” Figgins y. Figgins, supra. 

Persons under disability see supra § 
2023. 

4. ‘Bradshaw v. Brady, 177 N.W. 
366, 43 S.D. 24. To same effect Sulli- 
van v. Collins, 39 P.'334, 20 Colo. 528. 

5.% Smith ‘Vv. Jones, 15 VP: “185,) 37 
Kan. 292. 

6. Buckingham v. Hallett, 24 Ark. 
519. 
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after expiration of the statutory period, the former 
owner could not then attack the tax deed on the 
ground that the tax title claimant, was the agent of 
the owner of the land who had money in his hands 
which should have been used for the payment of 
taxes.7 It has been held that the rule that a stat- 
ute of limitations may be used as a shield, but not 
as a sword, does not apply to the state’s action to 
recover possession of wild, vacant, forest lands, to 
which the state acquired title under the statute.* 
It is competent for the legislature to pass statutes 
of limitation placing different classes of purchasers 
on different footings.® 

[§ 2025] (2) Computation of Time.*° The start- 
ing point of the period of limitation is dependent 
upon the particular statute under which an action 
is brought,!1 and may begin with the execution and 
recording of the deed,12 or with the date of the 
sale, which means a sale completed by the delivery 
of a conveyance, and hence the statute begins to 
run from the time the purchaser becomes entitled 
to a deed,!* after a sufficient compliance with the 
requisite procedure prior to the sale, or when notice 
was given to the owner,?® or when the period of 
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[§§ 2024-2026 


of the deed is tendered as an issue, the statute stops 
running against all defenses which may be inter- 
posed by the former owner.’7 Where the tax pur- 
chaser procures a~second deed because of the in- 
validity of the first deed, the statute will begin to 
run under the last,18 but one cannot have a second 
deed merely for the purpose of evading the statute 
after the expiration of the time within which he 
should have brought an action for the land.*® 

[§ 2026] (3) Possession or Occupation. 
where the statute does not require possession by the 
tax purchaser,?° the owner, of a tax title may not 
avail himself of the benefit of the statute of lim- 
itations when he has not taken possession;*! and 
where the original owner remains in undisputed pos- 
session, or if he takes possession at any time during 
the period of limitations and holds it to the close 
thereof, the bar of the statute may then be inter- 
posed to prevent any action by the tax purchaser ;*” 
and an owner in possession cannot be deprived of 
the property on the theory that the title thereto is 
transferred to another by virtue of the statute being 
set in motion by publication of notice of a tax sale,?* 
and of a subsequent notice of the right to redeem ;7* 


Except* 


redemption has expired.*® 


But where the tax title 


but temporary possession is insufficient to bar an 


claimant brings a timely action, and the validity ! action by the tax title claimant;?> and the assess- 


7), Waggoner v. Mann, 48 N-W. 
1065, 83 Iowa 17. 

8 People v. Pulver, 235 N.Y.S. 655, 
226 App.Div. 416. 

9. Vadeboncoeur v. Hannon, 49 So. 
292, 159 Ala. 617 (placing purchasers 
holding deeds issued by the auditor in 
a weaker position than that occupied 
by those holding tax deeds issued by 
the judge of probate). 

10. For starting of actions against 
tax title claimant see infra §§ 2028— 
2035. 

11. See statutory provisions. 

12. Iowa.—Cassady v. Sapp, 19 
N.W. 909, 64 Iowa 203. 

Kan.—Salter v. Corbett, 102 P. 452, 


80 Kan. 327; Bowman v. Cockrill, 6 
Kan, 311. 

La.—Lemoine vy. Dupuis, 2 La.App. 
726.-- 


N.C.—Jordan v. Simmons, 85 S8.E. 
214, 169 N.C. 140. 

Okl.—Callender v. Brickner, 222 P. 
531, 97 Okl. 37; Clark v. Duncanson, 
192 P. 806, 79 Okl. 180, 16 A.L.R. 315. 

Wis.—Falkner vy. Dorman, 7 Wis. 
388. 

[a] Arrest of statute by recovery 
of judgment.—Fulton v. Mathers, 90 
P. 256, 75 Kan. 770. 

{[b] Statement of date deed was 
recorded is unnecessary when not re- 
quired by the statute. Lemoine v. 
Dupuis, 2 La.App. 726. 

fc] Right of owner to challenge 
validity of tax deed, in an action by 
tax title claimant, within time limited 
see Clark v. Duncanson, 192 P. 806, 
79 Okl. 180, 16 A.L.R. 315. 

{[d] Statute applied.—Although the 
statute limiting actions for the recov- 
ery of property sold for taxes provid- 
ed that, where the owner was under 
disability at the time of the sale, he 
could bring the action within a cer- 
tain time after removal of the disa- 
bility, applied only in favor of the 
purchaser at the tax sale as against 
the owner, a limitation for actions for 
recovery of land sold for taxes to a 
eertain time after execution of the 
deed barred an action by claimant un- 
der the tax deed as well as one against 
him. Jordan v. Simmons, 85 S.H. 214, 
169 N.C. 140. 

13. Innes v. Drexel, 43 N.W. 201, 
78 Iowa 253; Thode v. Spofford, 17 
N.W. 561, 21 N.W. 647, 65 Iowa 294; 
Keokuk, etc., R. Co. v. Lindley, 48 
Iowa 11; Thornton v. Jones, 47 Iowa 
397; Hintrager v. Hennessy, 46 Iowa 


ate Lemoine v. Dupuis, 2 La.App. 
[a] Thus, where one sued to quiet 
a tax title and failed to give notice 
in his petition of the book, page num- 
ber, date of registry of the sale, and 
a& correction deed which was after- 
ward filed, the petition was insuffi- 
cient to start the statute. Lemoine 
v. Dupuis, 2 La.App. 726. 

15. Saphir v. Herlihy, 226 N.Y.S. 
255, 131 Misc. 422 [aff 226.N.Y.S. 900, 
222 App.Div. 839]. 
one Smith v. Midland R. Co., 4 Ont. 


17. Clark v. Duncanson, 192 P. 806, 
79 Okl? 180-16 “AER? 315: 

18. Adams v. Griffin, 23 N.W. 295, 
66 Iowa 125. 

19. Corbin v. Bronson, 28 Kan. 532. 

20. Commercial Securities Co. v. 
Smith, 126 So. 97, 12 La.App. 499. 

[a] Statute providing for quieting 
tax title does not require that the tax 
purchaser take possession (Act [1898] 
No. 101). Commercial Securities Co. 
v. Smith, 126 So. 97, 12 La.App. 499. 

21. Trager v. Elliot, 187 P. 875, 106 
Kan. 228; Slattery v. Heilperin, 34 
So. 139, 110 La. 86; -In re Quaker 
Realty Co., 6 La.A. (Orleans) 296; 
Hole v. Rittenhouse, 19 Pa. 305. 

[a] Grantee in tax deed must pro- 
cure peaceable possession of the prop- 
erty within the time of the statutory 
limitation, or else bring an action to 
recover within such time. Trager v. 
Elliot, 187 P. 875, 106 Kan. 228. 

22. U.S.—Hintrager v. Nightin- 
gale, 36 F. 847. 

Iowa.—Griffith v. Carter, 19 N.W. 
903, 64 Iowa 193; Monk v. Carbin, 12 
N.W. 571, 58 Iowa 503; Barrett v. 
Love, 48 Iowa 103 [aff 102 U.S. 651, 
26 L.Ed. 291]; Wallace v. Sexton, 44 
Iowa 257; Peck v. Sexton, 41 Iowa 
566; Brown v. Painter, 38 Iowa 456. 

Kan.—Taylor v. Danley, 132 P. 583, 


P90 Kant. 


| Ta—Zahn v. Ferraro, 134 So. 289, } 
17 La.App. 167. 


N.Y.—People v. Faxon, 182 N.Y.S. 
242, 111 Misc. 699. ? 

Wis.—Jones v. Collins, 16 Wis. 594; 
Parish v. Hager, 15 Wis. 532. 

[a] Where owner had always re- 
mained in possession of land sought 
to be recovered in an action based on 
a tax title, he could show that the 
land, assessed as nonresident, was in 
fact occupied when assessed, or that 


the tax was paid before the sale; so 
that an assessment or proceeding aft- 
er payment was void where the ‘stat- 
ute operated to bar the remedy which 
the owner was not seeking, but was 
defending. People v. Faxon, 182 N.Y. 
S. 242, 111 Misc. 699. : ; 

[b] Unless debtor remained in 
possession, defects in the tax sale 
were cured by the statute of limita- 
tions. Fellman’s Heirs v. Interstate 
Land Co., 112 So. 405, 163 La. 529. . 

[c] Purchaser of interest of origi- 
nal owner not in possession.—The 
doctrine that the statute does not op- 
erate aS a statute of repose as long 
as the original owner remains in actu- 
al possession cannot defeat the claim 
of the owner of a fourth interest in. 
the tax title in a suit against one who 
bought three-fourths interest in the 
tax title before acquiring the claim 
of the original owner, not in posses- 
sion, and acquired possession from 
the holders of the three-fourths in- 
terest in the tax title. Baronet v. 
Houssiere, 78 So. 242, 143 La. 72. 

[d] Building fence constituted 
“corporeal possession” sufficient to 
operate aS a continuing protest 
against a tax title and prevent per- 
emption from accruing. Zahn v. Fer- 
raro, 134 So. 289, 17 La.App. 167. 

[e] Adverse possession under pat- 
ent title—An action to recover by the 
holder of a tax title cannot be main- 
tained against the holder of a patent 
title who has held adversely for more 
than two years, and where the tax 
title holder has never been in posses- 
sion, although the tax title is valid on 
its face’and has been of record for 
more than five years. Taylor v. Dan- 
ley, 132 P.1583, 90 Kan. 1. 

23. Russell v. Di Furia, 145 N.Y.S. 
640, 83° Misc. 169. : 

Notice. of sale as starting point in 
computation see supra § 2025. 

24. Russell v. Di Furia, 145 N.Y.S. 


} 640, 83 Misc. 169. 


Notice of right to redeem: 


‘Generally see supra §§ 1718-1752. 


As starting point in computation of 
time see supra § 2025. 


25. Grootemaat v. West Park 


aaaty. Co.,.191 Wis. 394, 211 N.W. 
[a] Use of property, to constitute 


possession, must be such as is likely 
to give notice to one claiming title 
under a tax deed that he has been ex- 
cluded from possession. Grottemaat 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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ment and collection of taxes from a person claiming 
as owner will not estop the state or its transferees 
in title where the person claiming as owner does not 
show that he was in actual physical possession of 
the property during the time it was improperly as- 
sessed ;°® and where an action is not controlled by 
a short statute prescribing a limitation, but by an 
earlier statute which contained no limitation, the 
limitation contained in the later statute is without 
application to an owner in possession.2? If the 
tax title claimant acquires and holds possession of 
the premises, the statute of limitations will not run 
against him;*° but no possessory title can be law- 
fully predicated upon a prohibited entry by claim- 
ant under a tax title,?® and under such entry the 
statute is rendered inoperative.®° 

Constructive possession. As a general rule, if the 
land has remained entirely vacant and unoccupied 
during the period limited by the statute, it is con- 
sidered that the tax deed gives a constructive pos- 
session, and the same result follows, as in the case 
of actual possession;*? but it has been held that 
the mere issuance and recording of a tax deed to 
unoceupied land did not give the grantee named 
therein such possession of the land, and did not start 
the statute running,*? and that mere constructive 
ownership of undeveloped prairie land would not 
charge the original owner with notice of a claim of 
right in the tax title holder,** and that the grazing 
of ecattle,?* or the cutting of grass for hay,®° would 
not charge the owner of the land with notice of a 
claim of exclusive possession or right of possession 
in the tax title holder. If the owner enters and takes 
possession, the tax title claimant must commence 
proceedings within the time fixed and prescribed 
by the statute.*° 

Abandonment, surrender, and cessation of adverse 
possession. The execution of a quitclaim deed by a 


v. West Park Realty Co., 211 N.W., Hunter, 
149, 191 Wis. 394. 

26. Quaker Realty Co. v. Purcell, 
59 So. 915, 181 La. 496. 

“27. Wolverine Land Co. v. Jerome, 
153 N.W. 1061, 188 Mich. 66. 


[al Rule applied to action in eject- 


455; 
Iowa 11; 


TAXATION 


21 N.w. 481, 
Goslee v. Tearney, 3 N.W. 502, 52 Iowa 
Lewis v. Soule, 2 N.W., 400, 52 
Moingona Coal Co. v. Blair, 
1 N.W. 768, 51 Iowa 447; 
Coonradt, 28 Kan. 211; 

Meyers, 7 La.A. (Orleans) 189; 
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tax title claimant to the original owner of land sold 
for taxes, that had not been occupied by anyone for 
three years after the date of the recording of the 
tax deed, within three years of the recording there- 
of, operated as an abandonment and surrender to 
the original owner of the constructive adverse pos- 
session which arose in his favor by virtue of his 
taking such tax deed and recording it, which con- 
structive adverse possession ceased, and the statute 
of limitations ceased to run in favor of his title and 
thereafter ran in favor of the original owner, and 
barred any right of action in favor of those claim- 
ing under the tax deed after expiration of three 
years of the recording thereof.*7 But where three 
contiguous tracts of land were known as one farm, 
and a clearing was made on one of them and build- 
ings erected, and the whole used as a homestead in 
the same manner as other homesteads in the locality, 
and taxes were paid by the original owners for seven 
or eight years and until the time an action was 
brought by the tax title claimant to enforce his 
title against the property, there had been no aban- 
donment, although the buildings were not always 
occupied and the possession of the tract on which 
the buildings were located drew to it possession of 
the other two tracts sufficient to defeat the tax 
title.?§ 

[§ 2027] (4) Defects Cured by Limitations.*® 

ouble assessment of property will not prevent the 
tax purchaser’s title from becoming valid under the 
statute where no payment was made under such 
assessment,*® and the failure of such purchaser to 
pay subsequent taxes will interrupt the running of 
the statute in favor of his title.41 

Waiver. Failure of the former owner to bring 
an action to set aside the tax deed within the time 
limited by the statute is not a waiver of irregu- 
larities in the tax deed which would preclude their 


65 Towa 121; 34. Trager v. Elliot, supra. ~ 

[a] Reason for rule.—‘“‘At that 
time ordinarily cattle and horses pas- 
tured over all unfenced and unculti- 
vated lands. The only care then. giv- 


en to live stock was to turn them 


Myers v. 
Lacroix v. 
Aus- 


ment where plaintiff claimed under a 
tax deed. Wolverine Land Co. v. Jer- 
ome, 153 N.W. 1061, 188 Mich. 66. 

23. Mathis v. Ligon, 37 F.(2d) 635 
[reh den 39 F.(2d) 455, and cert den 
51 S.Ct. 26]; Zahn v. Ferraro, 134 So. 
289, 17 La.App. 167; Grootemaat v. 
West Park Realty Co., 211 N.W. 149, 
191 Wis. 394; Gunnison v. Hoehne, 
18 Wis. 268. : 

{a] Claimant in_ adverse posses- 
sion see Mathis v. Lignon, 37 F.(2d) 
635 [reh den 39 F.(2d) 455, and cert 
den 51 S.Ct. 26]. 

[b] Presumption of possession.— 
Where there was no evidence as to 
the possession of the land between 
the record of the deed and the com- 
mencement of the action, the grantee 
in a tax deed was presumed to have 
been in actual or constructive posses- 
sion during three years next after the 
record of his deed, and his action was 
not barred by the statute of limita- 


tions. Gunnison v. Hoehne, 18 Wis. 
268. 
[c] Maintenance of signs upon 


land by the grantee in a tax deed, ad- 
vertising it for sale and containing 
the firm name of such grantee, con- 
stituted possession thereof. Groote- 
maat v. West eget yey aed Co., 211 N. 

, 149, 191 Wis. A 3 
ex Lawson v. Bishop, 180 N.W. 
596, 212 Mich. 691. _ 

30. Lawson v. Bishop, supra. 

31. Dorweiler v. Callanan, 59 N.W. 
74, 91 Iowa 299; Strabala v. Lewis, 
45 N.W. 871, 80 Iowa 510; Maxwell v. 


tin v. Holt, 32 Wis. 478; Lawrence v. 
Kenney, 32 Wis. 281; Gunnison v. 
Hoehne, 18 Wis. 268. 

[a] Character of possession by 
owner.—(1) The possession of land 
necessary to bar an action by a tax 
title claimant against the occupant, 
by virtue of a patent, is not required 
to be of the adverse, hostile, and ex- 
clusive character required under the 
general statute of limitations. Grif- 
fith v. Carter, 19 N.W. 9038, 64 Iowa 
193. (2) Cutting hay, by authority 
of the record owner, on wild prairie 
land sold for taxes, stacking it on the 
land, and plowing fire breaks around 
the stacks, indicate an intention to 
dispute the tax title, and are sufficient 
acts of possession by the record own- 
er to satisfy the statute of limita- 
tions. Dorweiler v. Callanan, 59 N.W. 
74, 91 Iowa 299. (8) Making a survey 
is not an “act of possession.”? Zahn 
v. Ferraro, 134 So. 289, 17 La.App. 
167. But see Case v. Frazier, 2 P. 519, 
30 Kan. 3438, 345 (‘‘Where the land is 
actually vacant and unoccupied for 
more than two years after the record- 
ing of the tax deed, the holder of such 
a deed has two years from the time 
the original owner, or other person, 
takes actual possession of the land, 
before being barred of his right of 
action to recover the possession there- 
of’’). 

32. Bradshaw v. Brady, 177 N.W. 
366, 368, 43 S.D. 24. 

83. Trager v. Blliot, 187 P. 875, 
106 Kan. 228. 


from occasional patches of growing 
crops, and to corral them at night and 
to provide them with water.” Trager 
LEO nage 187 P. 875, 877, 106 Kan. 


35. Trager v. Elliot, supra. 

[a] Reason for rule.—“Early set- 
tlers in that prairie country were ac- 
customed to cut grass on unoccupied 
lands wherever it was available, with- 
out complaint from the owners, but 
also without pretense of right by 
those exercising that privilege.” Tra- 
eck v. Elliot, 187 P. 875, 877, 106 Kan. 

28. 

36. Trager v. Elliot, supra. 

[a] Extent and nature of posses- 
sion required.—Where it was not 
shown that the tax title claimant did 
not exercise such conclusive dominion 
over the land as would charge the fee 
title holder with notice of a claim 
of adverse possession prior to entry 
and assumption of possession by the 
latter within the time limited by the 
statute, and did not commence pro- 
ceedings within the required time aft- 
er such possession, his right of action 
to recover possession was barred, 
aie eet v. Elliot, 187 P. 875, 106 Kan. 
/ 37. Warren v. Putnam, 24 N.W. 58, 
63 Wis. 410. 

38. Land & Loan Co. v. Kesler, 136 
N.W. 625, 150 Wis. 283. : 

39. In actions against tax title 
claimant see infra §§ 2036-20388. i 

40. Lacroix v. Meyers,.7 La.A. (Or- 
leans) 189. 

41. Lacroix v. Meyers, supra. 
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being raised in an action by the holder of the tax 


deed to quiet title.*? 


[§ 2028] e. Actions against Tax Title Claimant— 
Courts are slow in cutting off the 
rights of owners whose lands have been sold for 
taxes,#® and a tax purchaser, relying on a statute 
of limitations, must establish the necessary facts 
to bring the statute into operation.*+* 
this kind do not apply to suits not within their pur- 
view,*® but only to suits clearly within the partieu- 
lar provisions invoked,*® which, however, may in- 
clude actions against innocent third persons;** and 
the statute may run in favor of the state as pur- 
chaser of the Jand,*® inuring to the benefit of sub- 
sequent purchasers from the state.*° 


(1) In General. 


42. Sweet v. Church, 198 N.W. 706, 
47 S.D. 299. 

43. Fitschen v. Olson, 119 N.W. 3, 
155 Mich. 320. 

44, Wlectrolytic' Copper Co. Vv. 
Rambler Consol. Mines Corporation, 
243 P. 126, 34 Wyo. 304. 

45. See cases infra this note. 

[a] hus, where the statute pro- 
vides that the validity of the tax sale 
shall not be questioned after a certain 
time after the sale and bars only mat- 
ters affecting the tax sale as such, 
notice of the maturity of a tax sale 
certificate and proof of service there- 
of may be challenged after such time. 
Northwestern Mortgage Trust Co. v. 
Schatz, 152 N.W. 509, 35 S.D. 379. 

[b] Not applicable to suit based 
on a title unaffected by a previous tax 
sale. Dobschutz v. McAlevey, (Mo.) 
213 S.W. 82. 

{c] Action by mortgagee.— Where 
the holder of a tax deed on mortgaged 
property, before the expiration of the 
period during which the deed could 
be attacked for irregularities in the 
tax proceedings, conveyed his interest 
to a trustee for the holder of the legal 
title, the tax title could be attacked by 
the mortgagee for irregularities in 
the tax proceedings even after the 
expiration of the requisite period. 
Pereles v. Koch, 136 N.W. 251, 29 S.D. 


245. 

[ad] Action by mortgagor.—Where 
a tax deed purchased by a third party 
in conspiracy. with the mortgagee 
vested the legal title in the grantee, 
such legal title was held by him in 
trust for the mortgagor as security 
for the money paid in satisfying the 
tax upon which it was based, and a 
statute barring an action to set aside 
a tax deed after a certain time from 
the issuance of the deed did not ap- 
ply in an action brought by the mort- 
gagor. Maher v. Potter, 111 P. 453, 
60 Wash. 443. 

[e] Repeal of statute.—Where the 
provisions of an act, to the effect that 
‘an action in which the validity of a 
tax sale is called in question must be 
brought within three years from the 
date of the tax sale, were repealed by 
the provisions of a Subsequent stat- 
ute, at least in so far as they applied 
to actions to set aside and cancel a 
tax sale, or to ‘‘test the validity of a 
tax judgment,” such actions could be 
brought at any time. Security Inv. 
Co. v. Buckler, 75 N.W. 107, 72 Minn. 


Zod. 
46. See cases infra note 47. 
47. Vestal v. Producers’ Oil Co., 66 


So. 334, 135 La. 984 (although he pur- 
chased the property in his own name 
and held_it for himself and codwners). 
_ 48. Maisonneuve v. Dalferes, 70 
So. 500, 138 La. 527; Baldwin Lumber 
Co. v. Dalferes, 70 So. 493, 138 La. 
507; Quaker Realty Co. v. Purcell, 64 
So. 894, 134 La. 1022 [error dism 36 
S.Ct. 288, 239 U.S. 635, 60 L.Ed. 479]; 
Darrow v. Minneapolis, St. P. & S. S. 
M. Ry. Co., 148 N.W. 705, 158 N.W. 
1029, 188 Mich. 664; Chiodo vy. Wil- 
liams, 147 N.W. 492, 180 Mich. 367; 
Beuthien v. Dillon, 125 N.W. 3638, 160 
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ration. of the statutory period, it is immaterial that 


the action was brought with success within the 


period.®°° 


Statutes of 


After expi- 


Mich. 396. 

49. Doe v. Matthews, 68 So. 182, 
192 Ala. 181; Maisonneuve v. Dalfer- 
es, 70 So. 500, 188 La. 527; Baldwin 
Lumber Co. v. Dalferes, 70 So. 493, 
138 La. 507;. Coday vy. Allison, 275 P. 
1060, 186 Okl. 8; Michie vy. Haas, 272 
P. 883, 134° Ol. 57. 

50. Wagner v. Beadle, 108 P. 859, 
82 Kan. 468; Fellman’s Heirs v. In- 
popeeate Land Co., 112 So. 405, 163 La. 


[a] Rule applied.—One against 
whom a decree quieting title was ren- 
dered on publication service and with- 
out actual notice cannot, after three 
years, have the judgment set aside 
as fraudulent by showing that plain- 
tiff’'s title was based solely on a tax 
deed which showed on its face that 
it was not effective as a conveyance. 
eener v. Beadle, 108 P. 859, 82 Kan. 

51. See Limitations of Actions §§ 

Smith v. City of Los Angeles, 
112 P. 307, 158 Cal. 702; Boagni.v. 
paeite Imp. -Co.,. 36. So. 129, 111 La. 

[a] Suit against people.-—Under 
a statute prohibiting a suit by the 
people in respect of realty by reason 
of the right of title of the people 
thereto, unless such right or title ac- 
crued within ten years before the ac- 
tion was begun, an action against a 
city to quiet title to land claimed to 
have been sold under a void tax sale 
was not void where less than five 
years had elapsed from the date of 
the sale to the state up to the com- 
mencement of the action. Smith v. 
City of Los Angeles, 112 P. 307, 158 
Cal. 702. 

[b] Particular statute construed. 
—Statute requiring an action for the 
“enforcement of any Jien for taxes 
or for recovery of possession of any 
property which has been sold for tax- 
es” to be commenced within a certain 
time from the time the taxes became 
in arrears applied only to the rights 
of the tax collecting authorities and 
tax sale purchasers, and did not ef- 
fect the period given the owner by 
statute in which to bring an action 
attacking a tax deed. Horton v. Hor- 
ton, 214 S.W. 883, 185 Ky. 131; Smith 
v. Young, 198 S.W. 1166, 178 Ky. 376. 

53. See statutory provisions. 

54. Dunkum v. Maceck Bldg. Corp., 
176 N.E. 392; 256 N.Y. 275. 

[a] Allowance of one year after 
enactment of statutes within which to 
test the validity of a tax sale was 
reasonable, and the owner of vacant 
or unoccupied lands who failed to 
take action to test the validity of a 
tax deed was effectually barred by the 
statute. Dunkum v. Maceck Bldg. 
Sei sbene pee 176 N:.E. 392; 256 N.Y. 


55. Ky.—-Packard v. Beaver Val- 
ley Land, ete., Co., 28 S.W. 779, 96 Ky. 
249, 16 Ky.L. 451. 

La.—Smith v. New Orleans, 9 So. 
773, 43 La.Ann. 726; McDougall -v. 
Montezun, 3 So. 273, 39 La.Ann. 1005; 
Barrow v. Wilson, 2 So. 809, 39 La. 


[§ 2029] (2) Commencement and Computation of 
Pericd—(a) In General. 
statute of limitations®! which may be invoked by a 
tax title claimant as against a suit by the original 
owner of the land,®” special short statutes of limi- 
tations may be and have been enacted,°® whose va- 
lidity has been upheld,®* and under whose provi- 
sions, depending on the terms and construction of 
the particular statute, a suit against a tax title claim- 
ant must:be brought within a certain time after the 
tax sale,°° after giving of notice of sale to the own- 
er,°* after registry of the sale,°* after confirmation 


Aside from the general 


Ann. 403. 

Minn.—Bower v. O’Donnell, 12 N.W. 
352, 29 Minn. 135; Lambert v. Slinger- 
land, 25 Minn. 457. 

Miss.—Watson v. Vinson, 67 So. 61, 


108 Miss. 600. 

N.Y.—Dunkum v. Maceck Bldg. 
Corporation, 176 N.E. 392, 256 N.Y. 
275; McCarthy v. Moore, 211 N.Y.S. 
731, 125 Mise.\453. 

Pa.—Johnston v. Jackson, 70 Pa. 
164; Rogers v. Johnson, 67 Pa. 43; 
Robb v. Bowen, 9 Pa. 71; Ryan _ v. 
Bruhin, 88 Pa.Super. 61; Dull v. Ahls, 
14 Pa.Co. 350: 

Sean aa v. Cox, 65 S.B. 222, 83 

S.D.—Flickinger v. Lb, 
N.W. 1039, 22 S.D. 382. 

Ont.—Hxcelsior Min. Co. v. Lochead, 
35 Ont.L. 154, 9 Ont.W.N. 285. 

[a] Statute applies to the tax sale 
and proceedings thereto and not to 
subsequent proceedings under control 
of the purchaser. Flickinger v. Corn- 
well, 117 N.W. 10389, 22 S.D. 382. 

[b] Where lands were held by 
state as a result of a tax sale, claim- 
ants thereto were required to file 
claims within six months. McCarthy 
Pehrere 211 N.Y.S. 731, 125 Mise. 


[ce] Inapplicability of statute.—(1) 
Statute providing that an action to 
recover land sold for delinquent tax- 
es must be brought within a certain 
time after the sale applied where 
lands were sold either for nonpay- 
ment of taxes or for the alleged non- 
payment of taxes by the owner, but 
did not apply to a sale for nonpay- 
ment of taxes levied against the ven- 
dor of land assessed against the pur- 
chaser in the deed recorded where the 
purchaser had paid the taxes, and the 
purchaser could sue within a certain 
time from the accrual of the cause of 
action. Smith v. Cox, 65 S.H. 222, 83 
$.C.,1. (2) As against children as 
heirs of their mother, the statute does 
not bar their right to assert the in- 
validity of a tax sale to their father, 
who purchased the outstanding title 
in the name of their mother before 
the statute had begun to run. Wat- 
son v. Vinson, 67 So. 61, 108 Miss. 


600. 
Wiener v. Scordino, 103 So. 159, 


Cornwell, 


56. 
157 La. 801; Hirst v. Xeter Realty, 70 
So. 339, 138 La. 398; Byrne v. Com- 
mercial Security Co., 7 La.App. 667; 
Marque v. Kolwe, 5 La.App. 541; Hall 
v. Miller, 113 N.W. 1104, 150 Mich. 
300; Hayward v. O’Connor, 108 N.W. 
366, 145 Mich. 52; Temple v. North 
Vancouver, 18 B.C. 546. . 

[a] iberandi causa.—A prescrip- 
tion of three years was held not to 
be one acquirendi causa, but to be a 
prescription flatly liberandi causa, 
and abar'to an action, Byrne v. Com- 
mercial Security Co., 7 La.App. 667. 

[b] Insufficient compliance with 
statute see Wiener v. Scordino, 103 So. 
159,157 cua. 8015 

[c] Notice void for premature is- 
stuaance of tax deed.—Fitschen vy. Ol- 
son, 119 N.W. 3, 155 Mich. 320. 

57. See infra § 2030. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


of wild, forest, or vacant lands, 
possession had is given.®* 


58. Indiana, ete., Lumber, ete., Co. 
v. Milburn, 161 F. 531, 88 C.C.A. 473 

59. Cairo, etc., R. Co. v. Parks, 32 
Ark. 131; Lewis v. Seibles, 3 So. 652, 
65 Miss. 251, 7 Am.S.R. 649; Bryan 
v. McGurk, 93 N.E. 989, 200 N.Y. 332; 
Halsted v. Silberstein, 89 N.E. 443, 
196 N.Y. 1; Beatty v. O’Harrow, 109 
S.w. 414, 49 Tex.Civ.App. 404. 

Time for redemption see supra §§ 
1700-1706. 

60. Glaze v. Stryker, 160 N.W. 490, 
135 Minn. 186; Munroe v. Donovan, 
153 N.W. 461, 31 N.D. 228 [error dism 
38 S.Ct. 64, 245 U.S. 679, 62 L.Ed. 543 


Sufficiency of notice.—Munroe 
v. Donovan, 153 N.W. 461, 31 N.D. 
228 [error dism 38 S.Ct. 64, 245 U.S. 
679, 62 L.Ed. 543 mem]. 

{[b] Incorrect statement of amount 
due contained in the notice for re- 
demption was not such a defect as 
vitiated the notice, and it was suffi- 
cient to start the statute running. 
Munroe v. Donovan, 153 N.W. 461, 31 
N.D. 228 [error dism. 88 S.Ct. 64, 245 
U.S. 679, 62 L.Ed. 543 mem]. 

[ec] Owmer not charged with notice 
until record of deed.—Bryan v. Mc- 
Gurk, 93 N.E. 898, 200 N.Y. 332. 

6l. See supra § 2026; and infra §§ 
7082, See infra § 2030 

£ ee infra 3 

63. Downer v. Richardson, 112 N. 
W. 761, 148 Mich. 596. ; 

Possession of such land see infra § 
032. 
: 64. Saranac Land & Timber Co. v. 
Roberts, 88 N.E. 753, 195 N.Y. 303; 
People v. Pulver, 235 N.Y.S. 655, 226 
App.Div. 416; Olmstead v. Roberts, 
127 N.Y.S. 854, 69 Misc. 641; Henne- 
pin Improvement Co. v. Schuster, 154 
N.Y.S. 1134 [aff 124 N.Y.S. 693, 66 
Misc. 634, apdaat 134 N.Y.S. 1134, 
151 App.Div. 9 : 

[a] Notice by advertisement _of 
wild, vacant, or forest lands to which 
state holds title from tax sale see 
Saranac Land & Timber Co. v. Rob- 
erts, 88 N.E. 753, 195 N.Y. 303. 

65. Hooper v. Sac County Bank, 33 
N.W. 681, 72 Iowa 280; Barke v. 
Early, 33 N.W. 677, 72 Iowa 273; My- 
ers v. Coonradt, 28 Kan. 211; Prater 
v. Craighead, 43 So. 258, 118 La. 627; 


Becker v. Wing, 21 N.W. 47, 61 Wis. 
252. 
66. Jordan v. Brown, 9 N.W. 200, 


6 N.W. 278, 56 Iowa 281. 

[al Where parties agree to con- 
vert valid tax title into mortgage, the 
statute of limitations does not run 
while the relation of the mortgagor 
and mortgagee continues. Jordan v. 


Brown, 9 N.W. 200, 6 N.W. 278, 56 
Iowa 281. i 
67. See cases infra this note. 


[a] Fraud.—(1) If a tenant in 
possession fraudulently acquires a 
tax title to the demised premises, the 
statute of limitations does not begin 


of sale,°* after the expiration of the time allowed 
for redemption®® or notice thereof,®° after the time 
when the purchaser takes possession of the prem- 
ises,°' or after execution and recording of a tax 
deed.*? In the case of vacant and unocenpied lands, 
the time may be computed from the date of the de- 
termination that they were such,®* or, in the case 


The running of the stat- 
ute may be interrupted by the commencement and 
pendency of an action,®® and the time limit may be 
affected by dealings between the parties®® or the 
application of the principles of equity.®* 

Action against nonresident, outside the state, is 
deemed begun, within the meaning of the statute 
of limitations, where plaintiff, without causing a 
summons to be issued, has filed his petition and 
affidavit for publication and caused notice to be 
delivered to the only newspaper printed in the coun- 
ty,®® with directions for its imsertion, provided a 
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tion.®® 


period. Where 
after notice of 


tected.“ 


to run against a suit by the owner un- 
til the discovery of the fraud. Duf- 
fitt v. Tuhan, 28 Kan. 292; McMahon 
v. McGraw, 26 Wis. 614. (2) And re- 
cording a tax deed, which has been 
fraudulently obtained by a tenant of 
the land described therein, will not 
impart notice of such fraud to the 
owner, who is a nonresident and has 
no reason to suspect the existence of 
fraud, so as to start the running of 
the statute against such owner. St. 
Clair vs. Craig, 942 P5790; . 101 2P. 3) 4-7-7, 
Kan. 394. ; 

[b] Question of good or bad faith, 
founded upon ignorance or knowledge 
of facts not disclosed by the public 
records, has nothing to do with the 
plea of prescription of three years as 
against the purchaser of the property 
sold to him by a tenant in common 
who purchased at the tax sale. 
se v. Edwards, 92 So. 721, 152 La. 

[c] Merger of title in fee.—Davis 
v. Chapman, 24 F. 674. 

68. Notice by publication of sale 
see supra §§ 1592-1599. 

69. Canaday v. Davis, 101 P. 626, 
79 Kan, 816. 

[a] Where publication results in 
such suit and after such instructions, 
the action is commenced at the date of 
its first publication within the mean- 
ing of a statute providing that an at- 
tempt to commence an action shall be 
deemed the equivalent to the com- 
mencement thereof, where the party 
attempts to procure service. Canaday 
v. Davis, 101 P. 626, 79 Kan. 816. 

70. Gibson y. Freeland, 94 P. 782, 
77 Kan. 450. 

71. Tavlor v. Babbitt, 121 P. 1119, 
86 Kan. 650; Gibson v. Freeland, 94 
P. 782, 77 Kan. 450. 

72. Hutchison v. Brown, 167 P. 
624, 66 Okl. 250. 

73. See statutory provisions. 

74 Ala.—Smith v. Cox, 22 So. 78, 
115 Ala. 503; Bolling v. Smith, 79 
Ala. 535; Doe v. Anderson, 79 Ala. 
209; Lassitter v. Lee, 68 Ala. 287. 

Ark.—Wolf & Bailey v. Phillips, 
155 S.W. 924, 107 Ark. 374; Haggart 
v. Ranney, 84 S.W. 703, 73 Ark. 344 
[superseding Radcliffe v. Scruggs, 46 
Atk, 96s Cairo ete? R.2 Cosy.” Parks; 
82 Ark. 131; Buckingham v. Hallet, 
24 Ark. 519; Mitchell v. Etter, 22 Ark. 
178, establishing the rule that the 
statute ran from the date of sale]. 

Colo.—Crisman v. Johnson, 47 P. 
296, 23 Colo. 264, 58 Am.S.R. 224. 

Fla.—Spaulding v. Ellsworth, 21 
So. 812, 39 Fla. 76. 

IH—-Smith v. Prall, 24 N.E. 521, 133 
Til. 308. ; : 

lowa.—King v: Bolt, 130 N.W. 818, 
151 Iowa 1; Hunt v. Gray, 41 N.W. 14, 
76 Iowa 268; Scroggs v. Garver, 29 
N.W. 779, 69 Iowa 680; ‘Peters v. 
Jones, 35 Iowa 512; Douglass v. Tul- 
lock, 34 Iowa 262. 
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proper publication results, and in such case the ac- 
tion is commenced at the date of the first publica- 


Parties brought in after expiration of statutory 


an action was commenced within 


the requisite time, but parties claiming under the 
tax title are not made defendants until after the 
expiration of such period, the action will be deemed 
to have been commenced, as to them, when they were 
brought into court,’° and the tax title will be pro- 
Where the owner under the record of 
rights under a valid tax deed was not made a party 
to a suit until after the expiration of the time pre- 
seribed for bringing an action, the statute will not 
be tolled as to such owner when the action is brought 
by persons without interest in the land.*? 

[§ 2030] (b) Issuance and Record of Deed. Un- 
der many statutes’? the period within which an 
action must be brought against the tax title claim- 
ant commences when tax deed is delivered to him,** 


Kan.—Ludwick v. Dean, 105 P. 525, 
81 Kan. 292; Morris v. Gregory, 103 
P. 137, 80 Kan. 626; Vogler v. Stark, 
89 P. 653, 75 Kan. 831; West v. Cam- 
eron, 18 P. 894, 39 Kan. 736; Campbell 
v. Stagg, 15 P. 531, 37 Kan. 419; Estes 
v. Stebbins, 25 Kan. 315; Bowman v. 
Cockrill, 6 Kan. 311. ORS 

Mo.,—Allen v. White, 10 S.W. 881,,. 
98 Mo. 55; Mason v. Crowder, 85 Mo.. 
526; Skinner v. Williams, 85 Mo. 489. 

Mont.—Cullen v. Western Mortgage 
& Warranty Title Co., 134 P, 302, 47 
Mont. 513. 

N.C.—Jordan v. Simmons, 85 S.E. 
214, 169 N.C. 140; Cauley v. Sutton, 
64 S-E.--3,, 150 N.C. 327; 


Pa.—Rogers v. Johnson, 67 Pa. 43; 
Stewart v. Trevor, 56 Pa. 374; Sheik. 
v. McElroy, 20 Pa. 25. But see Cran- 
mer v. Hall, 4 Watts&S. 36; Waln v. 
Shearman, 8 Serg.&R. 357, 11 Am.D. 
624 (holding that the statute begins 
to run in favor of the purchaser only 
from the time he takes possession). 

Wash.—Tamblin v. Crowley, 168 P. 
982, 99 Wash. 133; Kel'er v. Davis, 
160 P. 946, 93 Wash. 336; Savage v. 
Ash, 149 P. 325, 86 Wash. 43; Flem- 
ing v. Stearns, 120 P. 522, 66 Wash. 
655; Anderson v. Spokane, P. & S. 
Ry. Co., 107 P. 183, 57 Wash, 439. 

Wis.—Gould v. Killen, 139 N.W. 758, 
152 Wis. 197; Field v. Pier, 135 N.W. 
496, 150 Wis. 83; Strange v. Oconto 
Land Co., 117 N.W. 1023, 186 Wis. 516; 
Herbst v. Land, ete., Co., 115 N.W. 
119, 134 Wis. 502; Wisconsin River 
Land Co. v. Paine Lumber Co., 110 N. 
W. 220, 130 Wis. 393: Whitney v. 
Marshall, 17 Wis. 174: Knox v. Cleve- 
land, 13 Wis. 245; Hill v. Kricke, 11 
Wis. 442; Sprecker v. Wakeley, 11 
Wis, 432; Edgerton v. Bird, 6 Wis. 
527, 70 Am.D. 473. Aa 

Man.—Farmers’, Pte, Loan Co. Vv, 


Conklin, 1 Man. 1 4 Sh ee 
McGovern, 27 


Ont.—BPrrikkila v. 
Ont.L. 498; Donovan v. Hogan,’ 15 
Ont.App. 432. age : 
[a] Applicable to ejoctment.—Wolf 
& Bailey v. Phillips, 155 S.W. 924,107 
Ark. 374. on 
[b] _Suit to cancel tax deed for 
fraudulent service by publication was 
within the requirement that’ an ac- 
tion to set aside tax deeds be eom- 
menced within a certain time after 
issuance of the deed. Fleming v. 
Stearns, 120 P. 522, 66 Wash. 655. ; 
{[c] There was compliance with 
statute requiring actions to be com- 
menced within a year after executiom 
of the deed when the action was be- 
gun on October 14 under a deed dated 
October 15 of the year preceding. 
Farmers, ete., Loan Co, v. Conklin, 1 
Man. 181.) | 
[d] Successive tax deeds.—Where 
the statute gives the landowner two 
years in which to set aside “any and 
all tax deeds,” where different or suc- 
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or when such deed is recorded,?§ or when the pur- | chaser becomes 


cessive tax deeds on the same sale 
have been put on record by the same 
party, not merely two years in which 
to set aside the last deed recorded, 
but two years in which to set aside 
all such different or successive deeds, 
without regard to the length of time 
which the prior tax deeds, merged in 
the last deed, have been on record. 
Austin v. Jones, 15 P., 166, 37 Kan. 
327. 

{e] If first of two tax deeds is in- 
valid, the period of limitations with- 
in which such deed may be attacked 
by the owner of the property begins 
to run from the execution of the sec- 
ond deed. Lyman v. Walker, 185 N. 
W. 607, 192 Iowa 982. 5 

[f{] “Passage of this act,” in an 
act requiring an action to cancel a 
tax deed to be brought within three 
years from the issuance of the deed, 
provided that the act shall not apply 
to actions on deeds heretofore issued 
if they be commenced within one year 
after the “passage of this act,’ means 
the time the act was actually passed 
by the legislature and approved by 
the governor, and not the time, ninety 
days after the adjournment of the 
legislature, when the act went into 
effect, there being nothing in the act 
requiring a resort to technical or sec- 
ondary meanings of the words to give 
the act meaning and effect. Cordiner 
v. Kirkendall, 104 P. 7838, 55 Wash. 
699; Cordiner v. McMahan, 104 P. 
783, 55 Wash. 699; Cordiner v. Dear, 
104 PB. 780, 55: Wash. 479. 

[g] Superseding statute.—Statu- 
tory provision that actions to set 
aside a tax deed must be brought 
within a certain time from the issu- 
ance thereof, in so far as conflict ex- 
isted, superseded a provision for re- 
lief when fraud enters the transaction 
within a certain time after the dis- 
covery thereof. Savage v. Ash, 149 
P. 325, 86 Wash. 43. 


75. U.S.—Barrett v. Holmes, 102 
U.S. 651, 26 L.Ed. 291; Leffingwell v. 
Warren, 2 Black 599, 17 L.Ed. 261; 


Collier v. Goessling, 160 F. 604, 87 
c.c.A. 506 [cert den 30 S.Ct. 399, 215 
U.S. 596, 54 L.Ed. 342]; Sprague v. 
Pitt, 22 F.Cas.No. 13,254, McCahon 
21 le eamn 4) 610, 

Ala.—Smith v. Cox, 22 So. 78, 115 
Ala. 503; Bolling v. Smith, 79 Ala. 
535. 

Colo.—Boyd v. Munson, 147 P. 662, 
59 Colo. 166; Sayre v. Sage, 108 P. 
160, 47 Colo. 559; Mercure v. Gibson, 
138 P. 1019, 25 Colo.App. 391; Jones 
v. Empire Ranch & Cattle Co., 138 P. 
62, 25 Colo:App. 382; Parks y. Roth, 
137 PB. 76, 25 Colo.App. 296; 
Ranch & Cattle Co. v. Patterson, 133 
P. 1125, 24 Colo.App. 395; Empire 
Ranch & Cattle Co. v. Battelle, 133 P. 
1123, 24 Colo.App. 375; Eagan v. Ma- 
honey, 174 P. 1119, 24 Colo.App. 285 
[superseding 134 P. 156]; Terry v. 
Gibson, 128 P. 1127, 23 Colo.App. 273; 
Empire Ranch & Cattle Co. v. Smith, 
127 PB. 449, 23 Colo.App. 53. 

TIowa.—King v. Bolt, 130 N.W. 818, 
151 Iowa 1; Hunt v. Gray, 41 N.W. 
. 14, 76 Iowa 268; Monk vy. Corbin, 12 
N.W. 571, 58 Iowa 503; Thomas v. 
Stickle, 32 Iowa 71. 

Kan.—Cone v. Usher, 122 P. 1049, 
86 Kan. 880; Hudson v. Herman, 107 
P. 35, 81 Kan. 627; Ludwick v. Dean, 
105 P. 525, 81 Kan. 292; Morris v. 
Gregory, 103 P.; 137, 80 Kan. 626; 
Millikin v. Lockwood, 103 P. 124, 80 
Kan. 600; Canaday v. Davis, 101 P. 
626, 79 Kan. 816; West v. Cameron, 
18 PB. 894, 39 Kan. 786; Long v. Wolf, 
25 Kan. 522. 

Ky.—Washington v. McCombs, 32 
S.W. 398, 17 Ky.L. 740. 

La.—Gilmore ne, Frost-Johnson 
Lumber Co., 71 So. 536, 139 La. 354; 
Fitzmaurice v. Warren, 63 So. 862, 
134 La. 164; Edmiston y. Tulane Inv. 
Co. TL Sont5e 9 {ee PD: 112; Biggs 
v. Furnish, 1 La.App. 664; Hamelin 


Empire | 


v. Quaker Realty Co., 6 LaA. (Or- 
leans) 188; Martinez v. Mailhes, 2 La. 
A. (Orleans) 333; Howcott v. Simeon, 
1 La.A. (Orleans) 54. 
Mich.—Downer v. Richardson, 112 
N.W. 761, 148 Mich. 596. , 
Minn.—Hill v. Lund, 13 Minn. 451. 
Mo.—Wengler v. McComb, 188 S.W. 
76; Allen v. White, 10 S.W. 881, 98 


Mo. 55; Roach v. Landis, (App.) 1 
S.W.(2d) 203. 


N.Y.—Doud v. Huntington Hebrew: 


Congregation of Huntington, 165 N.Y. 
S. 908, 178 App.Div. 748; Cardwell v. 
Clark, 158 N.Y.S. 300, 94 Misc. 4338. 

Okl.—Wolfe v. Brooke, 271 P. 669, 
133 Okl. 128; Treese v. Ferguson,\251 
P. 91, 120 Okl. 235; O’Keefe v. Dillen- 
beck, 83 P. 540, 15 Okl. 487. 

Or.—Martin v. White, 100 P. 290, 
53 Or. 319. 


Va.—Dickinson v. Bowles, 81 S.E. 
Tb; 116- Va. 83: 
Wash.—Jorgensen Vv. Thurston 


County, 259 P. 720, 145 Wash. 282; 
Hoko River Boom Co. v. Fairservice, 
125 P. 145, 69 Wash. 357 [aff 133 P. 
1037, 74 Wash. 698]. 

W.Va.—Ellis v. Hager, 104 S.E. 607, 
87 W.Va. 313. 

Wis.—Hotson v. Weatherby, 60 N. 
W. 428, 88 Wis. 324; Sprecher v. 
Wakely, 11 Wis. 451. 

[a] Consolidated registry of three 
tax sales passed before the same no- 
tary on the same day was sufficient 
to start the statute running. Brad- 
ley v. City of New Orleans, 95 So. 718, 
153 La. 281. 

{[b] Recording of valid tax title is 
notice that the grantee therein dis- 
claims a tenancy under a lease of the 
premises, and an action against him 
must be brought within the statutory 
period. Hudson v. Schumpert, 61 S. 
E. 104, 80 S.C. 238. 

[ec] Recording of tax deed does not 
give constructive notice of the claim 
under a deed to the former owners of 
the property, since registry of the 
deed is notice only to those who claim 
through or under the grantor or who 
subsequently deal with the title to the 
premises. Perkins v. Perkins, 180 N. 
W. 334, 173 Wis. 421 [mod on other 
grounds 181 N.W. 812, 173 Wis. 421]. 

[d] Recording of tax deed in vio- 
lation of statute providing that a 
deed shall not be recorded where there 
was an actual occupant, except when 
accompanied by proof of service of 
notice to redeem, to be recorded with 
the conveyance, is a nullity, and does 
not set running the statute of limita- 
tions fixing\the time within which to 
sue to set aside tax deeds. Bryan v. 
McGurk, 93 N.E. 989, 200 N.Y. 332. 
To same effect In re Rourke, 118 N. 
Y.S. 415, 63 Misc. 354 [aff 123 N.Y.S. 
720, 189 App.Div. 155 (aff 96 N.B. 
1129, 202 N.Y. 604)]. 

[e] Necessity of suit against rec- 
ord owner.—Winsor vy. Taylor, 7 La. 
App. 647. 

[f] Suit against disinterested per- 
sons.—Where the record owner of 
rights under a valid tax deed is not 
brought into a suit until after the 
expiration of a statute limiting the 
time after the recording of the tax 
deed within which such suit may be 
brought, the bringing of a_ suit 
against other persons who have no 
interest in the land does not toll the 
statute as to such owner. Hutchin- 
son v. Brown, 167 P. 624, 66 Okl. 250. 

[g] Bar against grantee in favor 
of lessee.—Where a tax title and the 
original patent title were merged in 
the same person, the lessee under a 
lease previously executed by the tax 
title holder, while in possession under 
a valid tax deed of record more than 
five years, could avail himself of a 
statute requiring an action to avoid a 
tax deed to be commenced within five 
years from registration, as against 
the grantee of the titles so united. 
Millikin v. Lockwood, 103 P. 124, 80 


[§ 2030 


entitled to a deed and could ob- 


Kan. 600. 
[h] Where property was bought 


in for heirs by another.—The stat- 


ute was held inapplicable to the in- 
terest of heirs for whom a husband 
of one of the heirs purchased at the 
tax sale, in so far as the interest of 
such heirs is concerned, and an heir 
could set up ‘the condition under 
which the property was acquired by 
way of defense to an action to con- 
firm title. Fitzmaurice v. Warren, 63 
So. 862, 1384 La, 164. 

[i] Where town treasurer errone- 


ously stated tax had been paid, and 


the owner of land seeking relief from 
a tax deed had in good faith attempt- 
ed to pay the tax and was prevented 
from doing so by such’ erroneous 
statement, the statute was inapplica- 
ble. Gould v. Killen, 139 N.W. 758, 
152 Wis. 197. 

[j] Fraud.—(1) A suit to annul a 
tax sale was barred under a statute 
limiting the time within which, after 
the recording of a deed, a suit could 
be brought to set aside a deed, ex- 
cept for fraud, where it was not 
brought within such time, and there 
was no allegation or proof of fraud. 
Dickinson vy. Bowles,. 81 S.E. 75, 116 
Va. 83. (2) Statute held to be without 
application where there was fraud in 
the proceedings. Boon vy. Root, 119 
N.W. 121, 137 Wis. 451. 

[k] Where land sold to state.—A 
statute authorizing one whose land 
had been sold improperly for alleged 
nonpayment of taxes, which had in 
fact been paid, to bring suit to set 
aside and annul the sale and deed 
based thereon within a certain time 
after the deed is obtained and record- 
ed related to ordinary tax sales to in- 
dividuals and not to the state. Ellis 
v. Hager, 104 S.E. 607, 87 W.Va. 313. 

[1] Right of entry of one claiming 
under a tax deed is barred when he 
did not sue for, or take possession of, 
the land within the time limited -by 
the statute. Barrett v. Homes, 102 
U.S. 651, 26 L.Ed. 291. 3 

[m] “Whether sale was made be- 
fore or after enactment of statute, 
it did not. commence until the tax 
deed was duly recorded. Gilmore v. 
Frost-Johnson Lumber Co., 71 So. 536, 
139 La. 354. 

[n] As statute would not run 
against state until its consent to be 
sued was given, and where the comp- 
troller failed to advertise lands for 
sale aS required, so as to vest him 
with actual possession and authorize 
an action brought against the state, 
the recording of the deed did not start 
the statute running so as to prevent 
an adverse claimant from showing 
defects in the assessment, in an ac- 
tion of ejectment by the state to re- 
Goer Spe eae pes v. Inman, 114 

eYES: ; pp.Div. 892 [aff 90 
N.E. 438, 197 N.Y. 200]. : 

[o]. Proof of ‘title as condition 
precedent.—Where a statute provid- 
ed that no person could question the 
title acquired by treasurer’s deed 
without first showing that he had ti- 
tle, to the property at the time of the 
sale, or had acquired title from the 
United States or the state after the 
sale, proof of title was a condition 
precedent to the right to take ad- 
vantage of a statute providing that 
no action to recover land sold for 
taxes could be brought after a certain 
time from the execution and record- 
ing of the deed therefor. King v. 
Bolt, 130 N.W. 818, 151 Iowa 1; Brad- 
ley v. City of New Orleans, 95 So. 718, 
L5e, doar ee 16 yi 

{p] Payment of taxes counted.— 
The taxes payable when a certificate 
of purchase is assigned by the coun- 
ty bidding in the land at a tax sale 
may not be paid after the recording 
of the tax deed issued on such certifi- 
eate, and be counted as one of the 


seven payments under the seven-year 


For later cases, developments and changes in the law see Annotations, same title and section number,’ 
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tain one,*® or notice of intention to apply for such 
But the statute is inapplicable to a deed 
the execution of which is prohibited.7’ 
eases where the statute mentions “sale” as the 
starting point,7® it has been construed to mean a 
sale completed by the delivery of the deed;8° but 
it has been held that a sale by the state of prop- 
erty forfeited’* or sold to it®? is not a “sale of prop- 
erty for taxes,’ within the meaning of a statute 
providing that no sale of property for taxes shall 
be set aside, except for certain enumerated causes, 
unless the proceeding is commenced within a certain 
. time after the tax deed was recorded.*? 
statute bases the limitation on the recording of the 
tax deed, it is inapplicable to a sheriff’s deed made 
in pursuance of an execution sale upon a judgment 


deed.** 


statute of limitations. De Ford v. 
Smith, 127 P. 453;- 23 Colo.App. 78. 
To same effect. Parks v. Roth, 137 P. 
76,. 25 Colo.App. 296; De Ford v. 
Howell, 127 P. 917, 23 Colo.App. 100. 

76. Ala.—Perry v. Marbury Lum- 


ber Co., 103 So. 580, 212 Ala. 542; 
Capehart v. Guffey, 30 So. 390, 130 
Ala. 425. 


Colo.—Litch vy. Bryant, 103 P. 289, 
46 Colo, 160. 

Iowa.—Roth v. Munzenmaier, 91 
N.W. 1072, 118 Iowa 326; Gallaher v. 
Head, 79 N.W. 387, 108 Iowa 588. 


Ohio.— Wolcott v. Holland, 27 Ohio‘ 


(ON AON Bh 

Wyo.—HBlectrolytic Copper Co. vy. 
Rambler Consol. Mines Corporation, 
243 P. 126, 34 Wyo. 304. 

[a] Saving clauses as preserving 
the running of statute, against an 
action to recover land sold for taxes. 


Litch v. Bryant, 103 P. 289, 46 Colo. | 


160. 

77. Baker v. Rogers, (Okl.) 1 P. 
(2d) 366; Ashur v. McCreery, 300 P. 
767, 150 Okl. 111. 

78. Clark v. Board of Com’rs of 
Cimarron County, 285 P. 127, 143 Okl. 


18. 

[a] Statute will not run against 
veid tax deed, at least until it is 
recorded. Sayre v. Sage, 108 P. 160, 
47 Colo. 559. 

79. See supra § 2025. 

g0. Lassiter v. Lee, 68 Ala. 287; 
Jones v. Randle, 68 Ala. 258; Barrett 
v. Love, 48 Iowa 103 [aff 102 U.S. 651, 
26 L.Ed. 291]; Jeffrey v. Brokaw, 
35 Iowa 505; McCready v. Sexton, 29 
Iowa 356, 4 Am.R. 214; Henderson v. 
Oliver, 28 Iowa 20; Eldridge v. Kuehl, 
27 lowa 160. 

81. See infra §§ 2204-2216. 

g2. See supra §§ 1076-1078. 

83. Gilmore y. Frost-Johnson Lum- 
ber Co., 71 So. 536, 139 La. 354. 

84. Keaton v. Hamilton, 175 S.W. 
967, 264 Mo. 564. 

85. “Due process:” 

Generally see Constitutional Law §§ 

956-1099. : 

As applied to matters concerning tax- 

ation see supra § 2018. 

g6. Cain v. Ehrler, 146 N.W. 694, 
33 S.D. 536 [aff 153 N.W. 941, 36 S.D. 
or Kan.—Wilson vy. Glenn, 254 P. 
694, 121 Kan. 467, 123 Kan. 16. 

La.—Levenberg v. Shanks, 115 So. 
641, 165 La. 419; Kivlen v. Horvath, 
113 So. 140, 163 La. 901; Williams Vv. 
Raymond, 112 So. 713, 163 La. 764; 
Charbonnet v. State Realty Co., 99 
So. 865, 155 La. 1044; Xeter Realty 
vy. Basler, 74 So. 185, 140 La. 891; 
Hirst v. Xeter Realty Co., 70 So. 339, 
139 La. 398; Maisonneuve v. Dal- 
feres, 70 So. 500, 138 La. 527; Baldwin 
Lumber Co. v. Dalferes, 70 So. 493, 
138 La. 507; Hudson v. Whitworth, 
(App.) 137 So. 617; Bozeman v. Crich- 
ton Co., 134 So. 298, 16 La.App. 483; 
Marque v. Kolwe, 5 La.App. 541. 

Me.—Hill v. Coburn, 75 A. 67, 105 

e. 437. 

Pic heaibax row v. Minneapolis, St. 
Pp. & S: S. M. Ry. Co., 148 N.W. 705, 
158 N.W. 1029, 188 Mich. 664. 


TAXATION 


In some 


Where the | General. 


anromen ee v. Kandt, 134 N.Y.S. 

N.C.—Kivett v. 85 S.E. 
145, 169 N.C. 78. 

Pa.—Rogers v. Johnson, 67 Pa. 438. 

S.D.—Bradshaw v. Brady, 177 N.W. 
366, 43 S.D. 24. 

Wash.—Buty v. Goldfinch, 133 P. 
A 74 Wash. 532, 46 L.R.A.N.S. 

[a] Reason for rule.—Such pos- 
session is a continuing protest 
against the title, relieving the owner 
of the necessity of attacking the pur- 
chaser at the tax sale. Kivlen v. 
Horvath, 113 So. 140, 163 La. 901. 

{b] Marsh land not being suscepti- 
ble to cultivation or habitation, the 
owner need exercise only such pos- 
session thereover as is practicable. 
Blanchard v. Estate of Hy Garland, 6 
La.App. 508. 

[ce] Validity of deed.—A statute 
did not prevent the owner of land 
sold for taxes, who at the date of the 
deed, and all times subsequent there- 
to, was in possession of the land, 
from asserting the invalidity of the 
deed in a tax foreclosure suit brought 
by the holder of the tax deed to re- 
cover possession. Buty yv. Goldfinch, 
133 P. 1057, 74 Wash. 532, 46 L.R.A. 
N.S. 1065. ; 

[d] Bar where not in possession. 
—Pickens v. Dellinger, 109 So. 391, 
161 La. 694. 

[e] Necessity of physical posses- 
sion.—(1) To prevent the statute 
from running in favor of the tax title 
holder, the original owner must have 
actual physical possession. Maison- 
neuve v. Dalferes, 70 So. 500, 138 La. 
527; Baldwin Lumber Co. v. Dal- 
feres, 70 So. 493, 188 La. 507. (2) A 
statute, barring an action by a gran- 
tee in a tax deed unless he Shall be 
in actual, not constructive, possession 
of the land for three successive years, 
operates in favor of the possessor to 
bar the title of whichever party, the 
original owner or the tax title claim- 
ant, was, during the three years next 
after recording the tax deed, out of 
actual possession and thus compelled 
to resort to legal proceedings to ob- 
tain possession. Perkins v. Perkins, 
180 N.W. 334, 181 N.W. 812, 173 Wis. 
421. 

{[f] Lend bid in by state.—Statute 
limiting the time within which action 
could be brought attacking the valid- 
ity of a deed for land bid in by the 
state for taxes was applied to the 
owner in possession, as well as to one 
out of possession. Darrow v. Minne- 
apolis, St. P. & S. S. M. Ry. Co., 148 
N.W. 705, 158 N.W. 1029, 188 Mich. 
664. 

[g] Possession of tenant.—Where 
the original owner of land leased it 
from year to year to a tenant for the 
purpose of raising crops, the holder 
of the tax title could not, by taking 
possession between the harvesting of 
one crop and the putting in of an- 
other, acquire the right to invoke the 
statute, and thereby prevent a show- 
ing of latent defects in the deed. 
Buckner v. Wingard, 115 P. 636, 84 


Gardner, 
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for taxes under a statute relating to the collection 
of delinquent taxes.*4 f 

“Due process.” 
constitutional clause relating to due process,*®® the 
former owner could maintain an action for the re- 
covery of land sold for taxes where no affidavit of 
service of notice of the expiration of the period of 
redemption was served, notwithstanding a statutory 
requirement for all actions for the recovery of land 
sold for taxes to be brought within a certain time 
after the recording of the tax deed.**® 

[§ 2031] (3) Possession of Premises—(a) In 
Under the rule that, where owner has re- 
mained. in possession, the statute will not run against 
‘him,*? or prevent the maintenance of a suit to set 
aside tax sale or remove the cloud on his title,*§ 


It has been held that, under a 


Kan. 682. 

[h] Possession of cotenant.—A 
finding that one of seven heirs to 
property was in possession thereof 
during the three years after defend- 
ant secured a tax deed to the prem- 
ises sets the statute running against 
defendant in favor of the other heirs, 
since the possession of that heir, be- 
ing the possession of a cotenant, was 
for the benefit of all the cotenants. 
Perkins v. Perkins, 180 N.W. 334, 181 
N.W. 812, 173 Wis. 421. 

[i] Heirs of wife whose undivided 
interest in land.acquired by her hus- 
band at a sale thereof for taxes, and 
whose title she recognized, could not, 
nearly ten years after her death, rely 
on the title of the wife and mother to 
such interest, especially when inno- 
cent third parties, relying on the tax 
title, had become purchasers of the 
property for a valuable consideration. 
Sg v. Castro, 148 S.H. 566, 107 W. 

ae Alls 

[i] Effect of judicial sequestra- 
tion.— A statute providing the time 
within which suits to annul tax titles 
could be brought was not available to 
sustain a suit based on a tax title 
where, within such time, the land 
was judicially sequestered, and re- 
mained in the custody of the court 
until just prior to the commencement 
of the action. Poitevent & Favre 
Lumber Co. v. Honey Island Land & 
Timber Co., 176 F. 733, 100 C.C.A. 279. 

[k] Effect of allegations of com- 
plaint.—The statute was not avail- 
able as a defense in an action where 
the complaint alleged title and pos- 
session in the original owner, and an 
adverse claim by the holder of the tax 
deed. Scott v. Watkins, 138 P. 432, 25 
Colo. 340 [rev on other grounds 157 P. 


3]. 

[1] Statute did not apply in favor 
of the owner where the time pre- 
scribed by statute had not elapsed 
after its enactment and the day the 
purchaser went into possession. Am- 
strong v. Progressive Realty Co., 55 
So. 334, 128 La. 727. 

[m] Action for possession.—Fail- 
ure of a defaulting taxpayer to have 
the sale suspended was not a bar to 
an action against the tax sale pur- 
chaser for possession of the land 
within two years (20 St. 32 [Code 
(1992) 427]). Dickson v. Burckmyer, 
46 ..S.B. 1343, 67.S.C. 526. 

88. U.S.—Indianapolis Land Trust 
Ve, Hoffman, 57 BF. 1833), 6+C. CrA5 7358: 

Ark.—McCann v. Smith, 45 S.w. 
1057, 65 Ark. 305; Woolfork v. Buck- 
ner, 29°S.W. 372, 60 Ark: 163; Parr v. 
Matthews, 8 S.W. 22, 50 Ark. 390, 

Colo.—Morris v. St. Louis Nat. 
Bank, 29 P. 802, 17 Colo. 231; Scott 
vy. Conrad, 135 P. 135, 24 Colo.App. 
452. : 

Fla.—Johnston v. Ellsworth Trust. 
Co., 58 So, 249, 638 Fla. 443. 

Ind.—Kraus vy. Montgomery, 16 N. 
BE. 153, 114 Ind. 108. 


Iowa.—Burke v. Cutler, 43 N.W. 
204, 78 Iowa 299; Monk v. Carbin, 
12 N.W. 571, 58 Iowa 503; Patton v. 


Luther, 47 Iowa 236. See also Griffin 


“847, 
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“eivil possession,”’®’® or possession by another,®® does 
not suspend the statute; but, where an owner was 
in possession, when the statute was adopted, of 
land that had previously been sold for taxes, the 
statute did not run against him although his pos- 
session began after the sale;®! and the legislature 
cannot make the record of a tax deed valid notice 


v. Turner, 39 N.W.. 294, 75 Iowa 250. 

Kan.—Buckner v. Wingard, 115 P. 
636, 84 Kan. 682; Mitchell v. Lines, 
13 P. 593, 36. Kan. 378; Haase v. Kel- 
ley, 56 P. 535, 8 Kan.App. 648. 

La.—Bartley v. Sallier, 42 So. 657, 
118 La. 93; Lisso v. Giddens, 41 So. 
1029, 117 La. 507; Tieman v. Johns- 
ton, 38 So. 75, 114 La. 112; In re Seim, 
35 So. 744, 111 La. 554; State v.. New 
Orleans, 34 So. 582, 110 ua. 405; Koen 
v. Martin, 34 So. 429, 110 La. 242; 
Carey v. Cagney, 33 So. 89, 109 La. 
77; Hansen v. Mauberret, 28 So. 167, 
52 -La.Ann. 1565; Prescott v. Payne, 
11 So. 140, 44 La.Ann. 650; Waeche- 
ter v. Seghers, 8 La.App. 647. 

Mich.—Legg v. Bower, 180 N.W. 
-452, 212 Mich. 403. 

Mo.—Mason v. Crowder, 85 Mo. 526; 
Spurlock v. Dougherty, 81 Mo. 171. 

- Neb.—Baldwin v. Merriam, 20 N.W. 
‘250, 16 Neb. 199. 

N.J.—Brooks v. Union Tp., 52 A. 
238, 68 N.J.Law 133. 

N.C.—MeNair v. Boyd, 79 S.E. 966, 
163 N.C. 478. 

Okl.—Fickel v. Webb, 293 P. 206, 
146 Okl. 16; Lind v. Stubblefield, 282 
P. 365; Cadman vy. Smith, 85 P. 346, 
15 Okl. 633. 

Pa.—Rogers yv, Johnson, 67 Pa. 43. 
' Tex.—Telfener v. Dillard, 7 S.W. 
70'Tex. 139. 

Wis.—Finn v. Wisconsin River 
Land Co., 40 N.W. 209, 72 Wis. 546. 

fa] Dength of possession.—To 
stop the running of the_ statute 
~-against’ the original owner of land 
‘sold for taxes it is not necessary that 


““he shall be in actual possession dur- 


aa 


“ing ‘the whole period prescribed by 


‘the statute, but it is sufficient if he is 


‘in possession for any considerable 
“Tength of time. 


Smith v. Sherry, 11 


_ NIW. 465, 54° Wis. 114. 


47 N.W. 657, 78 ‘Wis. 


*Coleman 
‘Stephenson vy. Wilson, 37 Wis. 482; 
‘Wilson v. Henry, 35 Wis. 241. 


{b] ‘Possession by tenant.—Where 
‘the land is occupied by a person who 
‘is not shown to be in possession un- 
der the authority of the holder of the 


‘tax deed, it will be presumed, until 


the contrary is shown, that he occu- 
pies as tenant of the former owner 
and not as a mere trespasser. Lewis 
v. Disher, 32 Wis. 504. 

[c] Possession of timber lands 
‘and mining properties.—As to what 
acts of entry and ownership will be 
sufficient to constitute an actual pos- 
session by the former owner of lands 
occupied only for the purpose of log- 
ging or mining operations see Goslee 
v. Tearney, 3 N.W. 502, 52 Iowa 455; 
St. Croix Land, etc.,'Co. v. Ritchie, 
492; Finn v: 
Wisconsin River Land Co., 40 N-:W. 
209, 72 Wis. 546; Haseltine v. Mosher, 
8 N.W. 273, 51 Wis. 443; Stephenson 
v. Wilson, 6 N.W. 240, 50 Wis. 95; 
wv. Eldred, “44 Wis. 210; 


{d] Action to ‘quiet title.—The 
statute cannot be invoked by the oven- 
er in possession against the tax’ title 
holder to quiet title. Scott v. Con- 
rad, 135 P. 135, 24 Colo.App. 452. 

[e] Where there has been an ac- 
tual occupation after issuance of a 
tax deed, by the original owner or by 
a holder of the tax title, the oppos- 
ing claimant by gaining possession 
before barred by limitations can stay 
the operation of limitations against 
himself, but he cannot, by merely get- 
ting a physical possession and: com- 
pelling the former occupant to take 
the offensive, either gain a right to 
the protection of limitations himself 
or deprive his adversary of such a 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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right. Buckner vy. Wingard, 115 P. 
636, 84 Kan. 682. 

[f{] Particular statutes applied.— 
Where the owner brought an action 
to cancel a tax deed in order to re- 
move a cloud from his title, the hold- 


er of the tax deed could not avail him-' 


self of the statute of limitations 
where the owner was in possession. 
McNair v. Boyd, 79 S.E. 966, 163 N.C. 
478. 

89. Levenberg v. Shanks, 115 So. 
641, 165 La. 419; Maisonneuve v. 
Dalferes, 70 So. 500, 188 La. 527; 
Balé@win Lumber Co. v. Dalferes, 70 
So. 498, 138: La. 507. 

30. Byrne v. Commercial Security 
Co., 7 La.App. 667; Peneau de Fon- 
terman y. Lindner, 6 La.A. (Orleans) 


90. 

[a] Possession of bare licensee, 
not under obligation to pay rent, is 
insufficient. Hamelin v. Quaker 
Realty Co., 6 La.A. (Orleans) 188. 

91. Xeter Realty Co. v. Basler, 74 
So. 185, 140 La. 891. 

92. Russell v. Di Furia, 145 N.Y. 
S. 640, 83 Mise. 169. 

93. Ala——Perry v. Marbury Lum- 
ber Co., 103 So. 580, 212 -Ala. 542; 
Loper v. E. W. Gates Lumber Co., 98 
So. 722, 210 Ala. 512; Howard v. Tol- 
lett, 79 So. 309, 202 Ala. 11; Long v. 
Boast, 44 So. 955, 153 Ala. 428. 

Ark.—Hurst v. Munson, 238 S.W. 
42, 152 Ark. 313; Brandon v. Parker, 
187 S.W. 312, 124 Ark. 379; Dressler 
v. Carpenter, 155 S.W. 108, 107 Ark. 
353; Ross v. Royal, 91 S.W. 178, 77 
Ark, 324. 

Fla.—Dees v. Smith, 46 So. 173, 55 
Fla. 652. i 

Kan:—Despain vy. Despain, 160 P. 
219; 98 Kan. 707. 

Mo.—Parsons v. Viets, 9 S.W. 908, 
96 Mo. 408. : 

Neb.—Baldwin v. Merriam, 20 N.W. 
250, 16 Neb. 199. 

N.Y.—Saranac Land & Timber Co. 
v. Roberts, 101 N.E. 898, 208 N.Y. 
288 - 


Pa.—Cranmer v. Hall, 4 Watts & 
S. 36; Waln v. Shearman, 8 Serg.&R. 
357, 11 Am.D. 624. 

S.C.—Gardner v. Reedy, 40 S.E. 947, 
62.'S.€. 508: 

Wyo.—Electrolytie Copper Co. v. 
Rambler Consol. Mines Corporation, 
243.P. 126, 34 Wyo. 304. ’ 

[a] Where claimant never was in 
possession, the statute could not be 
pleaded. Hurst v. Munson, -238 S.W. 
42, 152 Ark. 313. 

[b] Adverse possession.—(1) The 
limitation does not begin to run‘ un- 
til the purchaser is in adverse posses- 
sion of the land; and has become enti- 
tled to. demand a tax deed toit. Perry 
v. Marbury Lumber Co., 103-So. 580, 
212 Ala. 542. (2) Whether a tax sale 
was void or valid, continuous adverse 
possession of land by the purchaser 
for three years after he became enti- 
tled to. demand a tax deed would bar 
an action for recovery by the former 
owner except in instances mentioned 
in the statute. Perry vy. Marbury 
Lumber Co., supra. 

[c] Infant claiming under posses- 
sion of ancestor.—(1) The section of 
a statute excepting infants from an- 
other section which provided that the 
possession of a tax grantee must be 
attacked within a certain time after 
plaintiff was seized or in possession 
did not avail an infant plaintiff claim- 
ing under the possession of her father 
who died before the first named sec- 
tion was enacted. Brandon v. Parker, 
187 S.W. 312,.124 Ark. 379. 
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of an adverse claim so as to start the statute run- 
ning against an owner whose possession is not dis- 
turbed.22.° Where the statute begins to run in fa- 
vor of the tax purchaser only from the time he 
takes possession,®**there must be actual possession 
by the purchaser before the statute begins to run,°* 
and if he acquires the possession and continues to 


[d] Action by widow of former 
owner.—Where a purchaser of land 
also purchased an outstanding tax ti- 
tle and held possession for more than 


five years, an action by the widow 


of the former owner, who dived apart 
from her husband and had not joined 
in his deed, was barred by limita- 


tions. Despain v. Despain, 160 P. 219, 
98 Kan. 707. 
fe] Lands sold to state.—The stat- 


ute did not begin to run against ac- 
tions by the landowner until the 
comptroller was deemed in possession 
by advertisement. Saranac Land & 
Timber Co. v. Roberts, 101 N.E. 898, 
208 N,Y. 288. 

94. Ala.—Doe ex dem. Standifer v. 
Styles, 64 So. 345, 185 Ala. 550. 

Ark.—Hurst v. Munson, 238 S.W. 
42, 152 Ark. 313. 

N.Y.—Ostrander vy. Bell, 192 N.Y.S. 
262, 199 App.Div. 304. 

N.C.—Price vy. Slagle, 128 S.E. 161, 
139 INCL bits 

Or.—Sanborn v. Jennings, 125 P. 
842, 63 Or. 52; Martin v. White, 100 P. 
290, 53 Or., 319. 

[a] Possession of stranger is not 
sufficient. Spengler v. Knaus, 215 N. 
W. 900, 194 Wis. 100. 

[b] In absence of actual posses- 
sion by one claiming under a tax deed, 
or his predecessor in title, at any time 
for a period longer than that named 
in the statute, and only by placing 
a fence around a small part of the 
land claimed, and relying on construc- 
tive possession, Such possession fol- 
lowed the better title shown by the 
original owner originating in a state 
grant of. the land. Price y. Slagle, 
128 S.E. 161, 189 N.C. 757. : 

[c] Nature of possession neces- 
sary to start statute running (1) ei- 
ther way in respect of the tax deed is 
the same as required to constitute ad- 
verse possession under a written in- 
strument. Laffitte vy. City of Superi- 
or, 125 :N.W. ‘105, 142> Wis..:73.. To 
same effect Perkins v. Perkins, 181 N. 
W. 812, 173 Wis. 421. '(2) The mere 
exercise of some rights:of ownership 
by one of two adverse claimants to 
land sold.for taxes, the other not be- 
ing in fact dispossessed so as to ren- 
der the possession of the one not only 
hostile and notorious, but. exclusive, 
is not sufficient to set limitations 
running against an action to set aside 
the tax deed. Laffitte v. City of Su- 
perior, supra. 

[dj Where wife acquired tax title 
to husband’s land, and there was no 
evidence that she is in possession of 
the land in her own right, there could 
be ho recovery under a deed after ex- 
piration of the statutory period. : Jor- 
von v. Simmons, 95 S.E. 919, 175 N.C. 

Le] Evidence of possession.— 
Where the purchaser of a tax title 
erected a warning sign on a post, it 
merely evidenced a claim of posses- 
Sion or title, and not actual, peaceable 
possession. Morris v. Card, 135. So. 
340, 223 Ala. 254. 

[f] Payment of taxes.—(1) The 
payment of taxes on land and offers 
to sell it is not evidence of the actual 
possession required to claim by ad- 
verse possession under the three-year 
limitations. Doe ex dem. Standifer 
v. Styles, 64 So. 345, 185 Ala. 550. (2) 
Where a purchaser of wild lands un- 
der a tax deed paid taxes thereon for 
fourteen years after tax sale, the for- 
mer owner’s action to quiet title is 
barred by the seven-year statute of 
limitations. McGill y. Adams, 179 S. 


—__ 


. 
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i. 443, 196 N.Y. 1; 
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hold it for the full’period of time limited by the 
statute, his title then becomes unassailable and the 
rights of the former owner are gone,®* but it has 
been held that such possession need not follow im- 
mediately after the execution of the tax deed to 


W. 489, 120 Ark. 249, 

[g] State’s possession by publica- 
tion did not require the owner or oc- 
cupant to sue within the time limit- 
ed. People v. Adirondack Power & 
Light Corporation, 235 N.Y.S. 271, 134 
Misc. 329. 

{h] Sufficiency of possession by 
state.—W here land advertised for sale 
was withdrawn from sale, the adver- 
tising of it as land to which the state 
held title did not give the state the 
actual possession required by the 
statute, and as the state never held 
title, it was insufficient to base ad- 
verse possession or to start the stat- 
ute of limitations running. Ostrand- 
aS Bell, 192 N.Y.S. 262, 199 App.Div. 

fi] Deed as basis of limitation.— 
Where the tax sale purchaser is in 
possession, his deed may be made the 
basis of a limitation against an ac- 
tion to try the title. Martin y. White, 
100 P. 290, 53 Or. 319. 

Roberts, 13 


95. U.S.—Pillow v. 
How. 472, 14 L.Ed. 228. 

Ala.—Morris v. Card, 185 So. 340, 
223 Ala. 254; Adams v. Pearce, 119 
So. 236, 218 Ala. 525; Tidwell v. Mc- 
Cluskey, 67 So. 673, 191 Ala. 38; Bed- 
cor v. Davis, 66 So. 491, 189 Ala. 

Ark.—Sparks v. Farris, 71 S.W. 255, 
945, 71 Ark. 117; Woolfork v. Buck- 
ner, 29 S.W. 372, 60 Ark. 163; Cooper 
v. Lee, 27 S.W. 970, 59 Ark. 460. 

Iowa.—Bemis y. Plato, 93 N.W. 83, 
119 Iowa 127; Bullis v. Marsh, 2 N. 
W. 578, 6 N.W. 177, 56 Iowa 747; Moin- 
gona Coal Co. v. Blair, 1 N.W. 768, 51 
Iowa 447. 

La.—Flanagan vy. Land Develop- 
ment Co. of Louisiana, 83 So. 39, 145 
La. 843; Bartley v. Sallier, 42 So. 657, 
118 La. 93; Slattery v. Kellum, 38 So. 
170, 114. La. 282; Ashley Co. v..Brad- 
ford, 33 So. 634, 109 La. 641; Scott 
v..Parry, 32 So. 188, 108 La. 11; Rus- 
sell v. Lang, 23 So. 113, 50 La.Ann. 
‘36; Breaux v. Negrotto, 9 So. 502, 43 
‘La.Ann. 426; Schultz v. Kellar, 136 
So.. 220,17 -La.App. 651; Wilson v. 
La.App. 536; Hurley’s 
Succe., 1. La.A. (Orleans) 229; Gomez 
v. Wilde, 1 La.A. (Orleans) 213. 

Mass.—MeDonough. v. .Everett, 129 
N.E. 681, 237 Mass. 378. : 

Mich.—MeVicker y. Kneeland, 163 
N.W. 117, 196 Mich. 472; St. Mary’s 
Power Co. vy. Chandler-Dunbar Water 
Power Co., 95 N.W. 554, 133 .Mich. 
470. 

Miss.—Hamner. v. Yazoo Delta 
Lumber Co., 56 So. 466, 100 Miss. 349: 


Smith v. Leavenworth, 57 So. 803, 100 


Miss. 238 [error dism 35 S.Ct. 205, 235 
690, 59 L.Ed. 427]; Butts v. 
Ricks, 34 So. 354, 82 Miss. 533; Pearce 


-v. Perkins, 12 So. 205, 70 Miss. 276. 


N.Y.—Halsted v. Silberstein, 89 N. 
Neigs v. Roberts, 
56 N.B.-838, 162 N.Y. 371, 76 Am.S.R. 
322. 

N.C.—Price v. Slagle, 128 S.E..161, 
LS N.C... 754. 

Pa.—Bayard v. Inglis, 5 Watts & S. 
465; Bradford v. Dornseif, 2 Penr.& 
W. 503; Young v. Hosack, 2 Penr.&W. 
162. : 

S.cC.—Wilson v. Dove, 110 S.E. 390, 
118 S.C... 256. 

Wis.—Brunette v. Norber, 110 N.W. 
785, 130 Wis. 632; Edgerton v. Bird, 
6 Wis. 527, 70 Am.D. 473. 

[a] Extent of possession.—Actual 


“possession by the tax purchaser of a 
portion of the tract, which is divided 


from the rest by a stream, amounts 
to possession of the whole tract. 
Butts v. Ricks, 34 So. 354, 82 Miss. 533. 

[b] Necessity of adverse posses- 
sion.— (1) The possession of land un- 
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der a tax deed is not adverse to the 
owner during the two years within 
which the land may be redeemed, and 
limitations do not run during that 
time. Bledsoe v. Haney, 122 S.W. 455, 
57 Tex.Civ.App. 285. (2) But mere 
surreptitious recognition by a tax title 
claimant as landlord from a tenant 
of the former owner, who continues 
in possession under such circumstanc- 
es as reasonably to induce such owner 
to rely on the former relations of the 
landlord and tenant continuing, did 
not work any change in possession 
so as to turn the statute from run- 
ning against the tax deed to running 
in its favor. Laffitte v. City of Supe- 
rior, 125 N.W. 105, 142 Wis. 73. | (3) 
Where it is sought to uphold a tax 
title against title by adverse posses- 
sion, defendant may show notice 
thereof, growing out of his hostile 
possession for the statutory period, 
and under this rule adverse possession 
for such period charges a purchaser 
at a tax sale with notice of the own- 
ership of one acquiring title by such 
possession. Gulley v. Waggoner, 164 
S.W. 557, 255 Mo. 618. 

[ec] Actual adverse possession for 
less than one year was no bar to a 
claim under a tax title. Lightfoot 
v. Head, 60 So. 752, 64 Fla. 364. 

[d] Adverse possession under deed 
acquired at partition sale-—Where a 
defendant claimed under the statute 
as adverse possessor under a deed 
acquired at a partition sale of prop- 
erty acquired by the partitioners ata 
tax sale, that the partitioners at a 
time previous to the tax sale had re- 
covered judgment in ejectment 
against a third person did not affect 
defendant’s right to hold under the 
statute. Tidwell v. McCluskey, 67 So. 
673,191 -Ala, 38: 

{e]. Possession of assignee of tax 
sale purchaser.—Where defendant in 
ejectment acquired possession of land 
in good faith by purchase under color 
of title from the purchaser at a tax 
sale, defendant’s adverse possession 
and purchase.of the land was prop- 
erly shown in connection with an out- 
standing title and possession of the 
purchaser at the tax sale to defeat 
the title of plaintiff. Hambaugh v. 
McGraw, 103 So. 646,°212 Ala. 550. 

[f] Limitation as to suits to avoid 
tax sale is not a curative statute, but 
the title thus acquired is in the na- 
ture of a prescriptive title, in which 
the deed must on its face constitute 
color of title under which possession 


is held. Martin v. White, 100 P. 290, 
53 Or. 319. : 
[g] Possession of predecessor.— 


Where the statute provided that no 
action to recover realty sold for taxes 
could lie unless brought within a cer- 
tain time after the purchaser in pos- 
session became entitled to demand a 
deed, an action of ejectment against 
one claiming under a tax sale, whose 
predecessor had for many years taken 
no possession of the land, but had tur- 
pentined and logged it, during certain 
years, was barred. Bedsole v. Davis, 
66 So. 491, 189 Ala. 325. 

[h] Possession of tenant.—In a 
suit to set aside a tax sale, where 
plaintiff's tenant remained in posses- 
sion of the property in dispute under 
plaintiff's tax title for the period 
named in the statute prior to the 
bringing of the suit, the statute was 
inapplicable. Flanagan y. Land De- 
velopment Co. of Louisiana, 83 So. 39, 
145 La. 843. 

[i] Where lessee of defendant con- 
tinued to occupy the property after 
the tax sale, the tax title was not 
protected by the statute. Adsit v. 
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make the statute operative.°* Although this rule®? 
has been held to be applicable where the sale was 
void,®® or the deed was invalidly executed and did 
not transmit title,®® or where the assessment was 
invalid, the statute will not run in his favor where 


Park, 81 So. 430, 144 La. 934. 


{j] After dispossession.—Under a 
statute providing that, after the 
comptroller’s conveyances of land 


sold for taxes have been recorded for 
two years, it shall be conclusive evi- 
dence that the sale and all prior pro- 
ceedings, and all notices required to 
be given prior to the expiration of the 
two years given’ to redeem, were reg- 
ular and regularly given, published, 
and served, where a comptroller’s 
deed, with notice to the occupant, and 
proof of service were duly recorded, 
and the owner remained in posses- 
sion for ten years, after which he 
was dispossessed by the purchaser of 
the tax title from the state, who then 
occupied the premises for eight years 
before the owner sued to recover the 
land, his right of action which ac- 
crued when he was dispossessed was 
barred. Halsted y. Silberstein, 89 N. 
BH. 443, 196 N.Y. 1. 

{k] Insufficient possession.—W here 
the owners of lots sold for taxes did 
not live in the neighborhood or town, 
and had no actual knowledge of tax 
sale or of the entry under the tax 
deeds of the party who bought at the 
sale, the court was warranted in find- 
ing that such party’s acts of posses- 
sion by entering under his tax deeds, 
paying taxes and betterments on the 
lots, and placing no trespassing signs 
on them, were but casual, and insuffi- 
cient to prove continuous, open, no- 
torious, and exclusive possession of 
the land for the entire statutory pe- 
riod. McDonough vy. Hverett, 129 N. 
E. 681, 237 Mass. 378. 

96. Adams v. Pearce, 119 So. 236. 
218 Ala. 525. ‘ 

{a] hus, where one whose prede- 
cessor claimed title under a tax deed 
executed in 1889, and whose adverse 
possession of it began in 1913 and 
continued without a break until 1918 
or longer, and thereafter continued 
with little intermission and no: in- 
terruption, and where the land had 
not been in the possession of anyone 
since 1892, he held title under a three- 
year statute of limitations. Adams 
v. Pearce, 119 So. 236, 218 Ala. 525. 

97. See supra text and note 87 et 
seq. . 

98. Dimitry v. Lewis, 117 So.:265, 
150 Miss. 818 [appeal dism 49 S.Ct. 
81, 278 ‘U.S. 570,73 Ld. bt). 

[a] Statute construed.—Slawson 
vy. W. T. Adams Machine Co., 78 So. 
Doped WEISS niki il ‘ 

{b] Where two tracts were con- 
tiguous and all of one and part of the 
other were adversely occupied under 
a tax title, the statute operates as 
to both: Dimitry v. Lewis, 117 So. 
265, 150 Miss. 818 [appeal dism 49 S. 
CE581,. 248 . U.S, 900: ate pis Wass Sida 
Hamner v. Yazoo Delta Lumber Co., 
56 So. 466, 100 Miss. 349; Smith-‘v. 
Leavenworth, 57 So. 803, 100 Miss. 238 


ferror dism, 35 S.Ct. 205, 235 U.S. 
690, 59 L.Ed. 427]. : 
{c] Sale under unconstitutional 


law.—Hamner.v. Yazoo Delta Lumber 
Co., 56 So. 466, 100 Miss. 349. 

99. Holloway v. Henderson Lum- 
ber Co., 81 So. 867, 17 Ala.App. 89 
[rev on other grounds 82 So. 344, 203 
Ala. 246]. : 

[a] Rule applied where it did not 
appear that the owner had listed and 
paid taxes on wild lands hardly sus- 
ceptible of proof possessio pedis for 
the year or years the nonpayment of 
which the tax sale was made.  Hollo- 
way v. Henderson Lumber Co., 81 So. 
867, 17 Ala.App. 89 [rev on other 
grounds 82 So. 344, 203 Ala. 246]. 

1. Williams v. Oates, 96 So. 880, 
209 Ala. 683; Oconto County v. Jer- 
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the tax title claimant’s possession was fraudulently 
acquired ;2 and where his possession must be found- 
ed upon the tax deed as the basis of his title, mere 
possession is insufficient;* and if he is in posses- 
sion under any other claim of title, the special 
statute of limitations will not run in his favor.* 
Nevertheless, it has been held that possession is 
unnecessary to give effect to the statute,> and that 
the purchaser need not take actual possession where 
the statute is suspended only while the original 
owner is in possession;® and where the statute 
names the recording of the deed as the starting point 
in the computation of time under the statute,’ it 
does not run in favor of the purchaser in posses- 
sion when it is not shown that the deed was record- 
ed. Where a tax title was acquired under a deed 
not valid on its face for failure of the owner to 
bring a timely suit to annul it,® he could not attack 
it in a subsequent action for want of possession 
by the tax purchaser;1° and where a tax title was 
deemed inchoate and did not earry the right of pos- 
session and the owner remained in possession, the 
statute did not begin to run against the tax pur- 
chaser until expiration of the period allowed for 
redemption.11_ Possession of property acquired aft- 
er the lapse of such period from the enactment of 
a statute as is named therein as the time within 
which an action attacking a tax title could be brought 
will not effect the title to property sold for delin- 
quent taxes prior to its adoption.” 

Purchaser at sale for taxes assessed against life 


rard, 50 N.W. 591, 46 Wis. 317. 
[a]. Made in name of disinterested 
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64 So. 894, 134 La. 1022 [error dism 
36 S.Ct. 283, 239 U.S. 635, 60 L.Ed. 
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tenant having a right of possession during the life- 
time of the life tenant,!* the right of action of the 
remainderman against such purchaser did not ac- 
crue until the death of the life tenant;!* but the 
tax claimant’s right to enforce a lien for taxes was 
not barred by a statute prescribing a time after the 
taxes became in arrears within which the tax col- 
lecting officers or purchaser at the tax sale could 
proceed “for the enforcement of any len for taxes 
or for the recovery of any property which has been 
sold for taxes.’’1> 2 

Mortgagee in possession. The statute will not bar 
the rights of a mortgagee in possession as against 
one claimihg under a void tax deed, unless it be to 
the extent of a lien for the taxes.1% 

Rule applicable to state. Where the people of 
the state come into court to protect or assert a 
right, they are bound by the same law and subject 
to the same rules that apply to individual litigants, 
unless in its express consent it has provided other- 
wise, and in defending its right to land by adverse 
possession pursuant to a tax deed it is subject to 
the same laws and must show the same facts as an 
individual.1* 

[§. 2032] (b) Wild, Vacant, or Unoccupied 
Land.1® As a general rule, where the land remains 
vacant and unoccupied after the tax sale, the tax 
deed, if fair on its face, will draw after it the con- 
structive possession of the premises, so as to sup- 
port the purchaser’s claim under the statute of lim- 
itations,’® if he has paid the taxes for the dura- 


N.W. 815, 80 Wis. 387; Lewis v. Dish- 
er, 32 Wis. 504; Austin v. Holt, 32 


person.— Williams v. Oates, 96 So. 880, | 479]. Wis. 478; Lawrence v. Kenney, 32 
209 Ala. 683. 13. Smith v. Young, 198 S.W. 1166,} Wis. 281; Gunnison v. Hoehne, 18 
2. Pulford v. Whicher, 45 N.W.|178 Ky. 376. Wis. 268; Dean y. Earley, 15 Wis. 100; 


418, 76 Wis. 555. 
[a] Rule applied where the holder 
of a tax deed fraudulently induced the 


[a] 


14. Smith v. Young, supra. 
Particular statute applied as 
between purchaser at tax sale for tax- 


Hill v. Kricke, 11 Wis. 442; 
v. Wakeley, 11 Wis. 432. 
[a] Camping on vacant land for a 


Sprecker 


owner’s tenant to give him possession. 
Pulford v. Whicher, 45 N.W. 418, 76 


Wis. 555. . 

3. Doe v. Moog, 43. So. 710, 150 
Ala. 460; Quertermous v. Walls, 67 
S.W. 1014, 70 Ark. 326; Gilman v. 
Riopelle, 18 Mich. 145. 

{a] Possession under donation 


deed from state.—Quertermous 

Walls, 67 S.W. 1014, 70 Ark. 326. 
4 Doe v. Moog, 48 So. 710, 150 

Ala. 460. 

[a] Under auditor’s deed.—Doe v. 
Moog, 43 So. 710, 150 Ala. 460; Gill- 
man v. Riopelle, 18 Mich. 145. 

5. Hart Land & Improvement Co. 
v. Kelly’s Heirs, 82 So. 366, 145 La. 
348 (possession by purchaser at a tax 
sale is not necessary to give effect to 
the statute as to time for bringing ac- 
tion to annul a tax title). 

6. Bonvillain vy. Richaud, 96 So. 
21, 153 La. 431. 

[a]. Effect of heirs’ possession.— 
Where heirs of a person owning prop- 
erty when sold for taxes remained in 
actual possession, their failure to ask 
recognition by judicial decree as heirs 
of their mother did not counteract the 
effect of their possession on the stat- 
ute of three years. Bonvillain v. 
Richaud, 96 So. 21, 153 La. 431. 

7. See supra § 2030. 

8. Sanborn v. Jennings, 125 P. 842, 
63 Or. 52; Dufur v. Healy, 107 P. 692, 
56 Oru49. 

9. See supra § 2034. 

10. Hirst v. Xeter Realty, 70 So. 
339, 138 La. 398. 

11. Carraway vy. Lockard, 116 So. 
599, 150 Miss. 704. 

Period for redemption: 

Generally see supra §§ 1700-1706. 

As related to computation of time 
under statute of limitation see su- 
pra § 2029. 

12. Quaker Realty Co. v. Purcell, 


Vv. 


es against life tenant and remainder- 
man see Smith v. Young, 198 S.W. 
1166, 178 Ky. 376. 

15. Smith vy. Young, supra. 

16. Lawrence v. Murphy, 147 P. 
903, 45 Utah 572. 

17. Ostrander vy. Bell, 192 N.Y.S. 
262, 199 App.Div. 304: 

Statute as affected by failure of 
state to give its consent to be sued 
see infra § 2038. 

18. Laches no bar see infra § 2041. 

19. U.S.—Bardon vy. Land, etce., 
Imp. Co.5-15"S.Ct.. 650, 157. U.S. 327, 
39 L.Ed. 719. 

Colo.—Williams v. Conroy, 83 P. 
959, 35 Colo. 117; Empire Ranch & 
Cattle Co. v. Goodrick, 128 P. 473, 23 
Colo.App. 398; Empire Ranch & Cattle 
ae v. Mason, 126 P. 1129, 22 Colo.App. 

pela ee taaey, v. Peron A 

Iowa.—Bullis vy. Marsh, 2 N.W. 578, 
6 N.W. 177, 56 Iowa 747; Zent v. 
Picken, 6 N.W. 750, 54 Iowa 5385; 
Moingona Coal Co. y. Blair, 1 N.W. 
768, 51 Iowa 447. 

Kan.—Stump v. Burnett, 73 P. 894, 
67 Kan. 589. 

La.—Crillen v. New Orleans Termi- 
nal Co., 41 So. 645, 117 La. 349; Slat- 
tery v. Kellum, 
282. 

Mich.—Darrow vy. Minneapolis, St. 
P. & S. S. M. Ry. Co., 148 N.W. 705, 
158 N.W. 1029, 188 Mich. 664. 

Minn.—Musser-Sauntry Land, etc., 
es v. Tozer, 57 N.W. 1072, 56 Minn. 

Miss.—Dubose y. McNeil, 61 So. 706, 
104 Miss. 634 [setting aside 61 So. 172 
on sug error]. 

Wis.—Land & Loan Co. y. Kesler, 
136 N.W. 625, 150 Wis. 283; Van Os- 
trand v. Cole, 110 N.W. 891, 131 Wis. 
446; Cornell University vy. Mead, 49 


Stevens, 


38 So. 170, 114 La. 


week, and watching it for several 
weeks to keep off trespassers, is not 
sufficient. to interrupt the running of 
the statute in favor of the tax pur- 
chaser under constructive possession. 
Lavendan y. Forstall, 4 La.A. (Or- 
leans) 355; In re Quaker Realty Co., 
4 La.A. (Orleans) 91; Vaught v. How- 
cott, 2 La.A. (Orleans) 276; Musser- 
Sauntry Land, ete., Co. v. Tozer, 57 
N.W. 1072, 56 Minn. 443. 

[b] Land not “vacant and unoc- 
cupied.”—-Where the owner went over 
the land occasionally to guard against 
trespass and fires, and sold and gave 
away some timber, and permitted 
persons to enter for the purpose of re- 
moving it, and occupied the house 
thereon while engaged in growing and 
harvesting crops and removing tim- 
ber, leaving furniture in the house 
and hay in the barn when away, it 
was not “vacant and unoccupied” 
within the meaning of a statute pro- 
viding for a limitation for the recoy- 
ery of such land as against the tax 
deed. Flanders v. Washburn Land 
Co., 121 N.W. 250, 189 Wis. 390. 

[c] Where land was used for rail- 
way station, it was prima facie evi- 
dence of title, and the occupant could 
not assert title unless he sued to va- 
cate the deed within the time re- 
quired, although an auditor general’s 
deed to the state erroneously recited 
that the land had been determined to 
be unoccupied and abandoned. Dar- 
row v. Minneapolis, St. P. & S. S. M. 
Ry. Co., 148 N.W. 705, 158 N.W. 1029, 
188 Mich. 664. 

[d]_ Necessity of advertising lands 
to which state holds possession. 
(1) People v. Ladew, 143 N.E. 238, 
237 N.Y. 413; Saranae Land, etc., Co. 
v. Roberts, 88 N.E. 753, 195 N.Y. 303. 
(2) The statute requiring advertise- 
ment of such lands did not apply to 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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_ tion of the period;?° however, under such rule, it 
has been held that no cause of action acerues to 
the original owner until the deed is recorded;2! and 
there is authority to the effect that the mere deliv- 
ery or recording of the deed, without possession, is 
not sufficient to start the running of the statute,?? 
and wild unimproved lands not in the actual pos- 
session of anyone are necessarily in the construc- 
tive possession of the true owner,2?* and such owner 
cannot be barred of his right thereto except by lim- 


itation?* or laches.25 


| [§ 2033] (4) Sufficiency of Deed or Title?°—(a) 
In General. A statute limiting the time within 
which an action may be brought to redeem from a 


lands actually. occupied, lands to 
which the state “holds title” meaning 
a claim to vacant lands or to lands in 
the state’s possession, People v. 
Ladew, supra. 

[e] Notice to nonresident owner.— 
The record of a tax deed is sufficient 
notice to a nonresident owner of va- 
cant and unfenced lots to start run- 
ning against him _ the _ limitations. 
Shepard v. Kusch, 151 N.Y.S. 436, 438, 
89 Misc. 112. 

{f] In absence of adverse posses- 
Sion, constructive possession is at- 
tributed to the holder of the paper 
title, but the owner may sue in eject- 
ment, and the statute may fix a short 
period of limitation where a tax deed 
is given to the state under an illegal 
tax sale and the state acquires physi- 
cal possession, or where the land is 
vacant and the constructive posses- 
sion is attributed to the state. Peo- 
ie v. Ladew, 143 N.E. 238, 237 N.Y. 

5% 

{g] Necessity of continuous pos- 
session.—A statute providing that, 
where the grantee of wild lands sold 
by the state for taxes paid taxes 
thereon continually for a certain num- 
ber of years, and held adverse, exclu- 
sive, peaceable possession thereof, 
and where no former owner or person 
claiming under him had paid any such 
tax, no action could be brought by a 
former owner or person claiming un- 
der him to recover the land, contem- 
plated an actual, continuous posses- 
sion of some kind, although it was 
not necessary that it be as continu- 
ous as the possession of a farm would 
be expected to be. Hill y. Coburn, 75 
A. 67,105 Me. 437. r 

20. Empire Ranch & Cattle Co. v. 
Howell, (Colo.App.) 132 P. 387; Cal- 
lahan y. Reinhardt, 132 P. 387, 24 Colo. 
App. 199. 

[a] Seven full years must inter- 
vene between first payment and com- 
mencement of action to avail claim- 
ant under a tax deed to plead the stat- 
ute of limitations relating to vacant 
and unoccupied land. Callahan v. 
Bainperas, 132 P. 387, 24 Colo.App. 

a9. 
21. Morris v. St. Louis Nat. Bank, 
29 P. 802, 17 Colo. 231. 

Generally see supra § 2030. 

22. Ark.—Gates y. Kelsey, 22 S.W. 
162, 57 Ark. 523. : 

Fla.—Sanborn v. South Florida Na- 
val Stores Co., 78 So. 428, 75 Fla. 145. 

Kan.—Andrew v. Reid, 136 P. 793, 
91 Kan. 135 [mod den 139 P. 489, 91 
Kan. 663]. 

Mo.—Childers v. Schantz, 25 S.W. 
909, 120 Mo. 305. 

Wis.—Land & Loan Co. v. Kesler, 
136 N.W. 625, 150 Wis. 283. 

[a] Particular statutes applied.— 
Where the land was vacant when a 
tax deed was issued, and until the 
owners of the fee subject to tax title 
took possession within four years 
after the deed was recorded, eject- 
ment brought nine years thereafter 
was barred by a statute requiring 
such actions to be brought within two 
years. Andrew v. Reid, 136 P. 793, 91 
kan. 135 [mod den 139 P. 489, 91 Kan. 
663 


aa Carmichael v. Arkansas Lum- 
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statute.®° 


ber Co., 152 S.W. 286, 105 Ark. 663. 

24. See supra § 2028. 

ae: Syl ns he Ske 2041. 

ee enera, see supra 
1864-1972. . Y . ih 
ier generally see supra §§ 1796- 

27. Bertram v. Wilbur, 141 N.E. 
99, 246 Mass. 377. 

28. See supra § 2031. 

[a] Necessity of valid tax judg- 
ment see Holmes vy. Loughren, 105 N. 
W. 558, 108 Minn. 217. 

29. As purchaser see supra § 1617. 

30. Stark v..Brown, 101 Ill. 395. 

31. U.S.—Moore y. Brown, 11 How. 
414, 18 L.Ed. 751; Coulter v. Staf- 
ford, 56 F. 564, 6 C.C.A. 18; Daniels 
v. Case, 45 F. 843; Slyfield v. Healy, 
32 F. 2; Davis v. Chapman, 24 F. 674; 
Arrowsmith v. Burlingim, 1 F.Cas. 
No. 563, 4 Mclean 489; Swope v. 
Saine, 23 F.Cas.No, 13,705, 1 Dill. 416. 

Ark.—Sutton v. Lee, 28° S.W.(2d) 
697, 181 Ark. 914; Goodrich v. Darr, 
256 S.W. 868, 161 Ark. 514; Penix vy. 
Rice, 124 S.W. 747, 93 Ark. 176; Beas- 
ley v. Equitable Securities Co., 84 S: 
W. 224, 72 Ark. 601. 

Colo.—North American Realty Co. 
v. Brady, 234 P. 1054, 77 Colo. 56; Car- 
nahan v. Hughes, 125 P. 116, 53 Colo. 
318; Hughes v. Webster, 122 P. 789, 
52 Colo. 475; Clark y. Huff, 112 P. 542, 
49 Colo. 197; Sayre v. Sage, 108 P. 
160, 47 Colo. 559; Page v. Gillett, 107 
P. 290, 47 Colo. 289; Dimpfel v. Beam, 
91 P. 1107, 41 Colo. 25; Crisman v. 
Johnson, 47 P. 296, 23 Colo. 264, 58 
Am.S.R. 224; Gomer v.. Chaffee,’ 6 
Colo. 314; Empire Ranch & Cattle Co. 
v. Brownson, 142 P. 421, 26 Colo.App. 
228; Empire Ranch & Cattle Co. v. 
McPherin, 142 P. 419, 26 Colo.App. 
225; Jones v. Empire Ranch & Cattle 
Co., 188 P. 62, 25 Colo.App. 382; Em- 
pire Ranch & Cattle Co. v. Howell, 133 
P, 1124, 24 Colo.App. 417; Callahan 
v. Reinhardt, 132 P. 387, 24 Colo.App. 
199; Empire Ranch & Cattle Co. v. 
Howell, 131 P. 798, 24 Colo.App. 67; 
Terry v. Gibson, 128 P. 1127, 23 Colo. 
App. 273; Empire Ranch & Cattle Co. 
v. Irwin, 128 P. 867, 23 Colo.App. 206; 
Beaver v. Cook, 128 P. 878, 238 Colo. 
App. 199; De Ford v. Howell, 127 P. 
917, 23 Colo.App. 100; De Ford v. 
Smith, 127 P. 453, 23 Colo.App. 78; 
McLaughlin v. Wilson, 127 P. 242, 23 
Colo.App. 59; Fleming v. Howell, 125 
P. 551, 22 Colo.App. 382; Foster v. 
Clark, 121 P. 130, 21 Colo.App. 192; 
Black v. Howell, 121 P. 1387. 21 Colo. 
App. 1738;  Dalander v. Karr, 121 P. 
136, 21 Colo.App. 170; Little v. Wil- 
son, 121 P. 135, 21 Colo.App. 168. 

Ind.—Jackson v. Neal, 35 N.H. 1021, 
136 Ind. 173. 

Iowa.—Nichols v. MeGlathery, 43 
Iowa 189; Barly v. Whittingham, 43 
Iowa 162. 

Kan.—Logsden v. Hodges, 114 P. 
854, 84 Kan. 456; Gibson v. Kueffer, 
77 RP. 282; 69 Kan. 534; Martin v. 
Garrett, 30 P. 168, 49 Kan. 131; Rich- 
ards vy. Thompson, 23 P. 106, 43 Kan. 
209; Edwards v. Sims, 19 P. 710, 40 
Kan. 235; Barr vy. Randall, 10 P. 515, 
35 Kan. 126; Hall v. Dodge, 18 Kan. 
277; Waterson v. Devoe, 18 Kan, 223; 
Hubbard v. Johnson, 9 Kan. 632; Shoat 
v. Walker, 6 Kan. 65. 
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valid tax sale was held inoperative in an action to 
compel the release of all right, title, and interest 
derived under a recorded invalid tax deed clouding 
title,?" but sufficient adverse possession of the tax 
purchaser under such a deed may bar all rights of 
the original owner.?§ 
Administrator, without power or control over the 
land of his intestate and not required to pay taxes 
thereon, who purchases such land ata sale for tax- 
es,”° may set up his deed as color of title under the 


[§ 2034] (b) Deed Invalid or Void on Face. If 
a tax deed is void on its face, the statute of limi- 
tations will not run in favor of the holder of it.?* 


La.—Harang v. Gheens Realty Co., 
98 So. 760, 155 La. 68; Board of Com’rs 
for Fifth Louisiana Levee Dist. v. 
Concordia Land & Timber Co., 74 So. 
921, 141 La. 247; Gilmore y. Frost- 
Johnson Lumber Co., 71 So. 536, 139 
La. 354; Mouton y. Southern Sawmill 
Co., 70 So. 813, 138 La..813; Amrhein 
v. Nylka Land Co., 68 So. 957, 137 La. 
570; Brock v. E. MeIlhenny’s Son, 67 
So. 951, 136 La. 903; Howecott v. Pet- 
it, 58 So. 574, 130 La. 791; Weber’s 
Heirs v. Martinez, 51 So. 679, 125 La. 
663; Surget v. Newman, 7 So. 731, 42 
La.Ann. 777. 

Mich.—Fitschen y. Olson, 119 N.W. 
3, 155 Mich. 320. 

Minn.—Babcock. y. Johnson, 121 N. 
W. 909, 108 Minn. 217; Burdick v. 
Bingham, 38 N.W. 489, 38 Minn. 482> 
Sanborn v. Cooper, 17 N.W. 856, 31 
Minn. 307;. Sheehy v. Hinds, 6 N.W. 
781, 27 Minn, 259. 

Miss.—Pearce v. Perkins, 12 So. 
205, 70 Miss. 276; Clay v. Moore, 3 So. 
142, 65 Miss. 81. 

Mo.—Newbrough v. Moore, 202 S. 
W. 547; Williams v. Sands, 158 S.W. 
47, 251 Mo. 147; Meriwether v. Over- 
ly, 129 S.W. 1, 228 Mo. 218; Kinney 
v. Forsythe, 9 S.W. 918, 96 Mo. 414; 
Duff v. Neilson, 2 S.W. 222, 90 Mo. 
93; Callahan y. Davis, 2 S.W. 2156, 90 
Mo, 78; Pearce v. Tittsworth, 87 Mo. 
635; Hopkins v. Scott, 86 Mo. 140; 
Mason v. Crowder, 85 Mo. 526; Smith 
v. H. D. Williams Cooperage Co., .73. 
S.W. 315, 100. Mo.App. 153. 

Mont.—Lindeman vy. Pinson, 171 P.. 
271, 54 Mont. 466; Horsky v. McKen- 
nan, 162 P. 376, 53 Mont. 50. 

Neb.—Sherlock v. Gillis, 187 N.W. 
812, 108 Neb. 72; Lanigan v. Gilroy, 
151 N.W. 297, 97 Neb. 754; Wells v. 
Bloom, 147 N.W. 1112, 96 Neb. 430; 
Griffey v. Kennard, 38 N.W. 791, 24 
Neb. 174; Bendexen v. Fenton, 31 N. 
W. 685, 21 Neb. 184; Housel v. Boggs, 
22 N.W. 226, 17 Neb. 94; Towle’ v. 
Holt, 15 N.W. 203, 14 Neb. 221; Me- 
Gavock v. Pollack, 14 N.W. 659, 148 
Neb. 535. 

N.Y.—Ostrander v. Bell, 192 N.Y.S. 
262, 199 App.Div. 304; People ex rel. 
Staples v. Sohmer, 134 N.Y.S. 543, 156 
App.Div. 8 [aff 99 N.H. 156, 206 N.Y. 
39]; Matter of Rourke, 118 N.Y.S. 415, 
63 Misc, 354 [aff 123 N.Y.S. 720, 139 
App.Div. 155, aff 96 N.E.. 1129, 202 N. 
Y. 604] (holding that, where the rec- 
ord a tax deed of occupied lands is an 
absolute nullity, statutory limitation 
does not apply). 

N.D.—-Beggs v. Paine, 109 N.W. 322, 
15 N.D. 436; Eaton v. Bennett, 87 N. 
W. 188, 10 N.D. 346; Hegar v. De 
Groat, 56 N.W. 150, 3 N.D. 354. 

Okl.—City of Tulsa v. Edwards, 239 
P. 572, 111 Okl. 251; Sitton v. Hern- 
stadt, 233 P. 676, 106 Okl. 140; Smith 
v. Bostaph, 229 P. 1039, 103 Okl. 258; 
Adams v. Lockridge Grain Co., 229 P. 
252, 100 Okl. 215; Adams v. McKin- 
ney’s Heirs, 224 P. 692, 98 Okl. 144; 
Adams v. Mottley, 223 P. 356, 97 Okl. 
230; Pierce v. Barrett, 220 P. 652; 93 
Okl. 283; Gulager v. Coon, 218 P. 701, 
93 Okl. 62; Hill v. Turnverein Ger- 
mania of Oklahoma City, 187 P. 920, 7% 
Okl. 242; Union Savings Ass’n v. 
Cummins, 177 P. 901, 74 Okl. 201; 
Holt v. Spicer, 162 P. 686, 65 Okl. 17;. 
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[§ 2035 


[§ 2035] (c) Deed Not Invalid or Void on Face. , ficient to bar an action under the statute of limita- || 


Where the tax deed conforms substantially to the 
form prescribed,®? and is fair on its face, it is suf- 


Keller v. Hawk, 91 P. 778, 19 Okl. 407. 

Or.—Lewis v. Blackburn, 69 P. 1024, 
42. Or. 114. 

S.D.—Newton v. McGee, 140 N.W. 
252, 31 S.D. 216; Batelle v. Knight, 
120 N.W..1102, 23 S.D. 161, 20 Ann. 
Cas. 456; Battelle v. Wolven, 115 N. 
W. 99, 22 -S.D. 39; King v. Lane, 110 
N.W. 37, 21 S.D. 101; Bandow v. 
Wolven, 107 N.W. 204, 20 S.D. 445 
{mod 120 N.W. 881]; Horswill y. 
Farnham, 92 N.W. 1082, 16 S.D. 414; 
Salmer v. Lathrop, 72 N.W. 570, 10 S. 
D. 216. 

Tex.—Harber v. Dyches, 14 S.W. 
580; Berrendo Stock Co. v. Kaiser, 
1 S.W. 257, 66 Tex. 352; Wofford v. 
MckKinna, 23 Tex. 36, 76 Am.D. 53; 
Kilpatrick v. Sisneros, 23 Tex. 113. 

Wash.—Hurd v. Brisner, 28 P. 371, 
3 Wash. 1, 28 Am.S.R. 17. A 

Wis.—Cutler v. Hurlbut, 29 Wis. 
152. 

[a] Defects which invalidate.—(1) 
A deed is void, within the meaning 
of the rule, when the description of 
the property varies materially from 
that in the assessment roll (Bird v. 
Benlisa, 12 S.Ct. 323, 142 U.S. 664, 35 


L.Ed. 1151; Saddler v. Smith, 45 So. 
Ths, bb4. Mla.” 671,° 14. Anm Casi 5105 
Carncross v. Lykes, 22 Fla. 587); (2) 


when it has not been acknowledged 
(Johnston v. Sutton, 45 F. 296; Flow- 
ers v. Jernigan, 22 So. 853, 116 Ala. 
516); (3) when the land in question 
was not subject to taxation (Taylor 
v. Miles, 5 Kan. 498, 7 Am.R. 558); 
(4) when the purchaser at the tax 
sale was a tenant who had agreed to 
pay the taxes (Carithers v. Weaver, 
7 Kan. 110); (5) when the deed was 
executed after a redemption had been 
effected (Burke v. Cutler, 43 N.W. 
204, 78 Iowa 299): (6) when the clerk 
was without authority to make the 
deed because the list filed by the coun- 
ty trustee did not comply with the 
statute (Collier v. Goessling, 160 F. 
64, 87 C.C.A. 506 [cert den. 30 S.Ct. 
399, 215 US. 596, 54 L.Wd) 342])5 
(7) or when there is nothing to show 
the right of the holder as an assignee 
of the original purchaser (Smith v. 
Philips, 41 So. 527, 51 Fla. 327). (8) 
But after the statute of limitations 
has run, it is not a ground of objec- 
tion that the treasurer executed the 
deed to himself. Guthrie v. Harker, 
27 F. 586. (9) And the omission of 
the deed to recite the previous issue of 
an irregular deed will not prevent 
the running of the statute. Peck v. 
Comstock, 6 F. 22. 

[bo] Error as to year.—Where a 
tax deed recited that it was based on 
a certificate issued for the payment of 
the taxes of the year prior to that in 
which the taxes accrued, it was in- 
valid on its face. Price v. Barnhill, 
V8eb 4, 1 Kans 9 3) 

{c] Description of land.—(1) 
Goodrich v. Darr, 256 S.W. 868, 161 
Ark. 514; Penix v. Rice, 124 S.W. 747, 
93 Ark. 176; Mouton v. Southern Saw- 
mill Co., 70 So. 813, 138 La. 813; Brock 
v. E. Mclilhenny’s Son, 67 So. 951, 


136 La. 903; Weber’s Heirs vy. Mar- 
tinez, 51 So. 679, 125 La. 663; Weber 
v. Martinez, 7 La.A. (Orleans) 38; 


People ex rel. Staples v. Sohmer, 134 
N.Y.S. 548, 150 App.Div. 8 [aff 99 N. 
Py a156, 206 ANY. eso.) 2)" Daxesare 
of property under a description in- 
sufficient to enable one to locate the 
property reasonably is not protected 
by the statute. Board of Com’rs of 
Fifth Louisiana Levee Dist. v. Con- 
cordia Land & Timber Co., 90 So. 402, 
149 La. 1053. 

[d] Deed not complying with re- 
quirements as to notice was not prima 
facie evidence of title, and insuffi- 
cient to set the statute in motion. 
Sheelsley v. Voorhees, 134 P..1008, 24 
Colo.App. 428. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


ities or defects 


[e] Radical defect in sale.—The 
statute limiting the time within which 
actions could be brought to invalidate 
title to property purchased at tax 
sales could not defeat an action of 
nullity founded on a radical defect in 
the tax sale. Gilmore v. Frost-John- 
son Lumber Co., 71 So. 536, 139 La. 
354. 

[f] Deed failing to state amount 
for which land was sold was void on 
its face. Finn v. Jones, 102 P. 479, 
80 Kan. 431. ; 

[g] Tax sale for taxes thak have 
been paid is nullity unprotected by a 
statute limiting the time within which 
an action assailing the title could be 
brought. Board of Com’rs for Fifth 
Louisiana Levee Dist. v. Concordia 
Land & Timber Co., 74 So. 921, 141 
La. 247. 

[h] Deed void for improper notice 
of redemption.—Lanigan v. Gilroy, 
151 N.W. 297, 97 Neb. 754. 

{i] Where no color of title.—The 
owner of land was not barred from 
bringing an action of ejectment 
against a tax purchaser who had no 
color of title. Sutton v. Lee, 28 S.W. 
(2a) 697, 181 Ark. 914. 

[ij] Compromise tax deed, void on 
its face, is not cured by the statutory 
limitation. Lanning v. Brown, 98 P. 
771, 79 Kan. 103; Campbell v. Mc- 
Grath, 245 P. 634, 117 Okl. 126. 

{k] As against title predicated on 


trust deed, claimant under a void tax’ 


deed cannot plead the statute of limi- 
tations. Foster v. Clark, 121 P. 130, 
21 Colo.App. 192. 

[1] Invalidity for assignment by 
county for less than redemption see 


Logsden v. Hodges, 114 P. 854, 84 
Kan. 456. 
[m] Deed was not void on its face 


where it included as part of the con- 
sideration taxes becoming delinquent 
after the assignment of the certificate. 
Gibson v. Orton, 127 P. 637, 88 Kan. 8. 

[n] Deed was not open to objec- 
tion for failure to show consideraticn 
for which each tract was sold where 
it showed that the property was sold 
for the taxes of a particular year and 
the sum for which each tract was 
sold, although it did not show the 
amount of subsequent taxes for years 
when the purchaser paid no taxes. 
ee ad v. Beaty, 139 P. 424, 91 Kan. 
{o] Where sale was made to coun- 
ty, the tax deed was not void for fail- 
ure to ‘recite the amount of the bid. 
cue v.. Jones, 123 RP. 722, 87. Kant 


32. Beck v. State Finance Co., 192 
F. 25, 112 C.C.A. 418; North American 
Realty Co. v. Brady, 234 P. 1054, 77 
Colo. 56; Branstool v. Gibson, 107 P. 
770, 82. Kan. 59; Milburn v. Beaty, 106 
P. 1065, 81 Kan. 696 [reh den 107 P. 
772, 82 Kan. 207]; Ludwick v. Dean, 
105 P. 525, 81 Kan. 292; Wilson v. 
Korte, 157 P. 47, 91 Wash. 30. 

[a] Issuance of certificates.— 
Where the deed recited that a certifi- 
cate was issued for each tract, it was 
sufficient to show the issuance of 
separate certificates, although in one 
part it referred to the issuance of a 
certificate. Porter v. Beaty, 139 -P. 
424, 91 Kan. 871. 

[b] Application of recitals to sev- 
eral tracts.—In the case of a deed 
covering several tracts which has 
been of record for five years, failure 
to add to the statutory form, which 
includes but one description, words 
showing that the recitals apply to the 
tracts severally and not collectively, 
is not a fatal omission, but results at 
most in an ambiguity. Lincoln 
Mortg., etc., Co. vy. Davis, 92 P. 707, 
76 Kan. 639. = 

[ce] Tax deed as being voidable.— 
Where a county clerk in his official 


tions,?* notwithstanding the existence of irregular- 
of which the purchaser, taking in 


gapacity made a tax deed to himself 
as the owner of the tax certificate, it 
was not void, but would be voidable 
after the statute had run in its favor. 
Barr v. Randall, 10 P. 515, 35 Kan. 
126. 

33. Ark.—Champion v. Williams, 
264 S.W. 972, 165 Ark. 328; Gannon v. 
Moore, 104 S.W. 139, 83 Ark. 196. 

Colo.—North American Realty Co. 
v. Brady; 234 P.210b54,) 7%. Colos 56); 
Wood v. McCombe, 86 P. 319, 37 Colo. 
174, 119 Am.S.R. 269 [aff 28 S.Ct. 263, 
208 U.S. 226, 52 L.Ed. 464]; Williams 
v. Conroy, 83 P. 959, 35 Colo. 117. 

Kan.—Porter v. Beaty, 139 PB. 424, 
91 Kan. 871; Gibson v. Rea, 132 P. 
1006, 89 Kan. 714; Gibson v. Wood, 
106 P. 1005, 81 Kan. 891; Gibson v. 
Cockrum, 107 P. 32, 81 Kan. 772; Mil- 
burn v. Beaty, 106 P. 1065, 81 Kan. 
696 [reh den 107 P. 772, 82 Kan. 207]; 
Wendell v. Whitaker, 28 Kan. 690; 
Maxson v. Huston, 22 Kan, 643. __ 

La.—Board. of Com’rs for Fifth 
Louisiana Levee Dist. v. Concordia 
Land & Timber Co., 74 So. 921, 141 
La. 247; Newman v. Gleason, 61 So. 
620, 132 La. 561; Holland v. Southern 
States Land, etc., Co., 50 So. 486, 124 
La. 406; Harris v. Natalbany Lumber 
Co., 44 So. 806, 119 La. 978; Levy v. 
Gause, 36 So. 684, 112 La. 789; Heirs 
of Wykoff v. Miller, 19 So. 478, 48 La. 
Ann. 475; Barrow v. Wilson, 38 La. 
Ann. 209. : 

Mich.—Darrow v. Minneapolis, St. 
B68. S. AM RY Coun Leo aN. VV eOOs 
158 N.W. 1029, 188 Mich. 664. 

Miss.—Pipes vy. Farrar, 1 So. 740, 
64 Miss. 514, 

S.D.—Lauderdale vy. Pierce, 131 N. 
W. 514, 27 S.D. 460; Northwestern 
Morte. Trust Co. v. Levtzow, 122 N. 
W. 600, 23 S.D. 562; Cornelius v. Fer- 
guson, 121 N.W. 91, 23 S.D. 187. 

Wash.—Porter v. Burkley, 191 P. 
799, 112 Wash. 282. 

B.C.—Temple vy. North Vancouver, 
18 B.C. 546. 

[a] Fraud as to third persons.— 
The statute of limitations may be in- 
voked in’ behalf of a tax title pur- 
chased in good faith, although such 
title would be void in the hands of the 
grantor because of a fraudulent 
agreement between the latter and the 
owner that the sale for taxes should 
be made for the purpose of cutting off 
an existing mortgage lien. Nickum v. 
Gaston, 33) PY 671, 35 P. 31; 24 Or. 380. 

[b] Gand sufficiently descr’*bed.— 
Champion v. Williams, 264 S.W. 972, 
165. Ark, 328. 


[c] Land sufficiently identified.— 
Schultz v. Kellar, 136 So. 220, 17 La. 
App. 651. ; 

{d] “Reasonably” identifyixg 


property.—_ Newman v. Gleason, 61 So. 
620, 132 La. 561. 

[e] Sale for taxes of two years 
when taxes had been assessed for only 
one, although invalid, is protected by 
a statute limiting the time within 
which an action may be brought as- 
sailing the validity of a tax title. 
Board of Com’rs for Fifth Louisiana 
Levee Dist. v. Concordia Land & Tim- 
ber Co., 74: So. 921,141 La. 247. 

{[f] Erroneous computa‘*ion of in- 
terest.—Milburn vy. Beaty, 106 P. 
1065, 81 Kan. 696 [reh den 107 P. 772, 
82. Kan 20 tts : 

{g] “EE. BE. Cockrum & Son” named 
as grantee in a deed did not render it 
void on its face. Gibson vy. Cockrum, 
LOG-P A382, uSik canaries 
__ th] Where holder of deed valid on 
its face had been in possession under 
it for more than five years, no infirm- 
ity which does not appear on its face 
made more than three years after sale 
of the land for taxes can be litigated. 
Se ies v. Wood, 106 P. 1005, 81 Kan, 


[i] Jurisdictional defects.—A deed 


~ §§ 2085-2036] 


- good faith, had no notice,*4 unless it be shown that 


the property is outside the taxing district,?> or has 
not been assessed,?® or is exempt from taxation,?? 
or that the taxes had been paid before the sale,°8 
or that the property had been redeemed from the 
tax sale before execution of the deed;?® and where 
the deed has been recorded for a certain time, un- 
der the statute, it may be liberally construed to 
make its recitals correspond with the facts when 
it would be valid on its face under such construe- 
tion;*° and although the recitals of a tax deed may 
be made conelusive as to irregularities,*! if the 
proceedings are void, a bar to an action by the 
owner must. be something more than the lapse of 
time,*? and he must be ousted from possession‘? or 
the purchaser’s title quieted to cut off the right of 
the owner.** It has been held that a deed actually 
invalid would suffice to set the statute running in 
favor of the holder of it where he had taken actual, 
open, and notorious possession,*® and that a tax 
deed based on a void judgment constituted a suffi- 
ecient deed for the running of the statute,*® and 
an action to set aside such deed must be brought 
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within the prescribed time.‘7 But where the for- 
mer owner brings a timely action, and the validity of 
the deed is tendered as an issue, the statute stops 
running against all defenses that may be interposed 
by the tax title claimant.4® Where the dimensions 
of land of which the tax purchaser has been put in 
possession are less than those called for by the tax 
deed, but the land is otherwise sufficiently identi- 
fied, the title is perfected only to the extent of 
possession.*9 If a tax deed has been illegally ex- 
ecuted the statute will not run in favor of the 
holder®® even though it has been recorded.®1 An 
untruthful recital in a tax deed is sufficient ground 
for avoiding it in an action attacking it brought 
within the statutory period.®? 

[§ 2036] (5) Defects Cured by Limitations—(a) 
In General. Save for such exceptions as are named 
in the statute,®? and such as are treated in the fol- 
lowing sections,°* after a title has been held under 
a tax deed for the prescribed length of time, all 
irregularities, informalities, and defects of form 
are cured, and thereafter no questions can be raised 


is fair on its face and sets the statute 
running where no jurisdictional step 
is shown to be defective. Lauderdale 
vy. Pierce, 131 N.W. 514, 27 S.D. 460. 

[j] Surplusage in recitals insuffi- 
cient as bar to bring action after run- 
ning of the statute. Porter v. Burk- 
ley, 191. P. 799, 112 Wash. 282. To 
same effect Milburn v. Beaty, 106 P. 
1065. 81 Kan. 696 [reh den 107 P. 772, 
82 Kan. 207]. 

[k] Express statements of amount 
for which land sold unnecessary to 
validity after expiration of the stat- 
ute. Gibson v. Rea, 132 P. 1006, 89 
Kan. 714. To same effect Less v. 
Yeats, 107 P. 787, 82 Kan. 105. 

34 Harris v. Natalbany Lumber 
Co., 44 So. 806, 119 La. 789. 

[a] Good faith necessary to enable 
tax title claimant to plead statute is 
simply that he shall not have acquired 
the property mala fide; a purchaser is 
a bona fide possessor where the tax 
deed is valid in form, having no defect 
apparent on its face, where the sale 
was made by the proper officer, and 
in such case he cannot be deprived of 
the right to plead the statute because 
he might, by inquiry and careful ex- 
amination, have discovered want of 
title in his vendor. Giddens v. Mob- 
ley, 37 La.Ann. 417. 


35. Cornelius v. Ferguson, 121 N. 
Wal ot, 28 S.DF-1872 
36. Cornelius v. Ferguson, supra. 


Necessity of assessment see supra 

759. 

: 37. Cornelius v. Ferguson, 121 N. 
W. 91, 23 S.D. 187. 

What property exempt see supra §§ 
433-497. 

38. Cornelius v. Ferguson, 121 N. 
W. 91, 23 S.D. 187. 

Effect of payment generally see in- 
fra § 2039. 

39. Cornelius v. Ferguson, 121 N. 
W. 91, 23 S.D. 187. 

Effect of redemption see infra § 
2039. 

40. Hoffman v. Woodward, 119 P. 
712, 86 Kan. 81; Lecompte v. Smith, 
108 P. 810, 82 Kan. 543; Milburn v. 
Beaty, 107 P. 772, 82 Kan. 207 [reh 
den 106 P. 1065, 81 Kan. 696]; Pol- 
kosky v. Kessler, 105 P. 7, 81 Kan. 69; 
Nichols v. Trueman, 101 P. 633, 80 
Kan. 89; Stevenson v. Carson, 94 P. 
796, 77 Kan. 444; Rynearson v. Conn, 
94 P. 205, 77 Kan. 160; Penrose v. 
Cooker, 81 P. 489, 71 Kan. 720; Sanger 
v. Rice, 23 P. 633, 43 Kan. 580 [error 
dism 12 S.Ct. 664, 144 U.S. 197, 36 L. 
Ed. 403]; Heil v. Redden, 16 P. 743, 
38 Kan. 255. . 

“Presumptions and inferences are 
not indulged to defeat, but are in- 
dulged to sustain the validity of a tax 


| Separate certificate for each lot. 


deed after it has been of record for 
five years. 
tion in favor of such a deed, not nega- 
tived by the recitals therein, must be 
indulged in its favor.’ Hoffman v. 
bigs a W9e PP. U12y 113,86) Kan. 


[a] Rule applied.—(1) Where a 
deed for four lots was recited in the 
singular number, it was so construed 
that the deed was not objectionable 
for failure to show issuance oe 

e- 
compte v. Smith, 108 P. 810, 82 Kan. 
543. (2) A deed issued on a com- 


| promise of delinquent taxes contained 
‘statements that the land was bid in by 


the treasurer at the tax sale of 1893 


|for the taxes of 1892, amounting to 
seven dollars and seventy-three cents, 
| that the certificate was assigned Jan- 
) uary, 


1898, on the authority. of the 
county commissioners for thirty dol- 
lars,. and that the taxes of 1897, 
amounting to five dollars and forty- 
three cents, were paid by the pur- 
chaser. The conveyance recited a 
consideration of thirty-five dollars and 
and forty-three cents, without speci- 
fying the years for which the taxes 
were included. It was held that the 
deed did not show that the assign- 
ment of the certificate was made for 
more than the legal taxes and inter- 
est, as it may be presumed that the in- 
tervening taxes from 1893 to 1897 re- 
mained unpaid, and were included in 
the amount stipulated for the assign- 
ment of the certificate. Cowgill v. 
Evans, 106 P. 279. 81 Kan. 903; Doty 
vy. Evans, 106 P. 278, 81 Kan. 463. (3) 
Where a deed omitted to state the 
year the taxes accrued for which the 
land was sold, such omission was sup- 
plied by a recital that the total con- 
sideration of the deed was made up 
of taxes for a certain year and sub- 
sequent years, and it was inferred 
that the sale was for taxes for the 
year named. Gow y. Blackman, 96 P. 
799, 78 Kan. 489. (4) Where a deed 
recorded five years with omissions in 
its express recitals which could be 
supplied by fair and liberal interpre- 


tation. Polkosky v. Kessler, 105 P. 7, 
81 Kan. 69. 
[b] Recital in deed as to date of 


sale prevails over the date of the or- 
der of commissioners under the rule 
of liberal construction. Hoffman vy. 
Woodward, 119 P. 712, 86 Kan. 81. 

[ec] Failure of deed to state ad- 
dress and residence of grantee did 
not render a deed recorded five years 
void on its face. Nichols v. Trueman, 
101 P. 633, 80 Kan. 89. 

41. See supra § 1953. 

42. Martin v. White, 100 P. 290, 53 
Or.,.319; 


as to the validity of the tax proceedings;°* but 
43. See supra § 2031. : : 

Every presump- 44. Martin v. White, 100 P. 290, 

53 Ors 319. d d 

45. McMillan v. Wehle, 13 N.W. 


694, 55 Wis. 685; Cutler v. Hurlbut, 
29 Wis. 152; Lindsay v. Fay, 25 Wis. 
460; Swain v. Comstock, 18 Wis. 463; 
Lain v. Shepardson, 18 Wis. 59; Ed- 
res v. Bird, 6) Wis.'527, 70. Am.D; 

Generally see supra § 2031. 

46. Huber v. Brown, 107 P. 850, 57 
Wash. 654. 

47. Huber v. Brown, supra. 

48. Clark v. Duncanson, 192 P. 806, 
79 Okl. 180, 16 A.L.R. 315. 

49. In re Martinez, 42 So. 246, 117 
La. 719. 

Perfection of titJe by possession 
see supra §§ 2031, 2032. 

50. Ho'loway v. Henderson Lum- 
ber Co.. 69 So. 821. 194 Ala. 181. 

Holloway v. Henderson Lumber 
supra. ; 
oe ao v. Barnes, 49 P. 596, 58 


[a] Tax judgment, within the ex- 
press terms of a statute of limitation, 
that recited service on defendant, was 
not void, although such recital was 
untrue and defendant was not actual- 
ly served, but was voidable. and suffi- 
cient to set the statute in motion. 
Orr v. Wallace, (Tex.Civ.App.) 285 
S.W. 650 [aff (Commn.App.) 296 S.W, 
871, mod 10 S.W.(2d) 381]. 
53. See statutory provisions. 


54. See infra §§ 2037, 2038. 
Aeon U.S.—Guthrie vy. Harker, 27 F. 


Ark.—Radcliffe v, Scruggs, 46 Ark. 


96. 

Fla.—Mundee v. Freeman, 8 So. 152. 
23 Fla. 529. 

Iowa.—McCash v. Penrod, 109 N.W. 
180, 131 Iowa 631; Lawrence v. Hor- 
nick, 46 N.W. 987, 81 Towa 193; Col- 
lins v. Valleau, 43 N.W. 284, 44 N.W. 
904, 79 Iowa 626; Griffin v. Bruce, 
34 N.W. 773, 73 Iowa 126; Jeffrey v. 
Brokaw, 35 lowa 505; Thomas v. 
Stickle, 32 Iowa 71. 

Kan.—Thompson v. Colburn, 75 P. 
508, 68 Kan. 819; Goddard v. Storch, 
48 P. 15, 57 Kan. 714; Jordan v. Kyle, 
27 Kan. 190. 

La.—Welsh v. Augusti, 28 So. 363, 
52 La.Ann. 1949; Le Seigneur v. Bes- 
san, 26 So. 865, 52 La.Ann, 187; Stille 
v. Schull, 6 So. 634, 41 La.Ann. 816; 
Kent v. Brown, 38 La.Ann. 802; Sou- 
tra v. Armheim, 1 La.A. (Orleans) 99. 

N.M.—Knollenberg v. State Bank 
of Alamogordo, 299 P. 1077 [cert den 
BY ISM Oe BU ALE 

N.Y.—Meigs v. Roberts, 56 N.E. 838, 
162 N.Y. 371, 76 Am.S.R. 322; Cone v. 
Lauer, 115 N.Y.S. 644, 131 App.Div. 
193; Olmstead v. Roberts, 127 N.Y.S. 


1430 [61 C.J.] 


where the statute cures defects antedating the con- 
veyance, it will apply only when a reasonable time 
after passage of the statute within which the own- 
er may enforce an available remedy to protect his 
The question of whether defects 
are jurisdictional or mere irregularities is of vital 
importance,®? and such defects as concern the pow- 
er and jurisdiction of the taxing officers or go to 
the very gronndwork of the proceedings,®* and those 
which concern the fraud or misconduct of the par- 
But a failure to reoffer the 
land for sale after the bidder had defaulted,®° or 
the erasure of the name of such bidder and the 
insertion of the name of the county as the bidder,®? 
does not constitute such fraud or irregularity. If 
the requisite notice of the expiration of the time 
allowed for redemption is not given, or is given to 
the wrong person, or is radically insufficient, this 
fault will not be cured by the statute,*? although 


rights is given.>® 


ties,°® are excepted. 


854, 69 Misc. 641. ’ 

Pa.—Burd v. Patterson, 22 Pa. 219; 
Iddings v. Cairns, 2 Grant 88; Bayard 
v. Inglis, 5 Watts&S. 465. 

Wis.—Herbst v. Land, etc., Co., 115 
N.W. 119, 1384 Wis, 502; Dupen v. 
Wetherby, 48 N.W. 378, 79 Wis. 203; 
Urquhart v. Wescott, 26 N.W. 552, 65 
Wis. 135; McDonald v. Daniels, 17 N. 
W. 11, 58 Wis. 426; Sherry v. Gilmore, 
17 N.W. 252, 58 Wis. 324; Prentice v. 
Ashland County, 14 N.W. 297, 56 Wis. 
345; Dreutzer v. Smith, 14 N.W. 465, 
56 Wis. 292; Milledge v. Coleman, 2 
N.W.:77, 47 Wis. 184. 

[a] Failure to extend tax on roll 
pursuant to a resolution of the board 
of supervisors was nota jurisdiction- 
al defect but a mere irregularity 
cured by the statute. Olmstead v. 
Roberts, 127 N.Y.S. 854, 69 Misc. 641. 

56. Halsted vy. Silberstein, 89 N.E. 
443, 196 N.Y. 1. 


57. Bryan v. McGurk, 93 N.E. 989, 
200 N.Y. 332. 
[a] Operation of statute.—The 


statute of limitations, as related to 
tax deeds, may be applied to the fu- 
ture, and, if otherwise good, will op- 
erate as such, but when applied to the 
past, it can operate only as a curative 
act. Bryan v. McGurk, 93 N.E. 989, 
200 N.Y. 332. 

58. U.S.—Martin y. Barbour, 11 S. 
Ct. 944, 140 U.S. 634, 35 L.Ed. 546. 

Ark.—Radcliffe v. Scruggs, 46 Ark. 


6. 

Ill.—Torrence v. Shedd, 41 N.E. 95, 
42 N.E. 171, 156 Ill, 194. 

Kan.—Stump vy. Burnett, 73 P. 894, 
67 Kan. 589. 

Ky.—Liter v. Ford, 258 S.W. 110. 

La.—George v. Cole, 33 So. 784, 109 
La. 816; Pennington v. Jones, 28 So. 
S52,, poe = dua. Ann. 20255) Prescott ..v. 
Payne, 11 So. 140, 44 La.Ann. 650; 
Surget v. Newman, 7 So. 731, 42 La. 
Ann. 777. 

Minn.—Holmes y. Loughren, 105,N. 
W. 558, 97 Minn. 83. 

N.D.—State Finance Co. v. Beck, 109 
N.W. 357, 15 N.D. 374. 

Okl.—Lind v. Stubblefield, 282 P. 
365. 

Or.—Martin v. White, 100 P. 290, 
53 OF. 319. 

Wis.—Chicago, ete, R. Co. v. 
Arnold, 90 N.W. 434, 114 Wis. 434; 
Pratt v. Milwaukee, 68 N.W. 392, 93 
Wis. 658; Wadleigh v. Marathon 
County Bank, 17 N.W. 314, 58 Wis. 
546; Smith .v. Sherry, 11 N.W. 465, 
54 Wis. 114; Knox v. Cleveland, 13 
Wis. 245. 

[a] Constitutionality.—A statute 
relating to the cancellation of tax 
deeds for jurisdictional defects on 
an action brought within a certain 
time was constitutional. Barnes v. 
Kandt, 134 N.Y.S. 339. 

59. Duffitt v. Tuhan, 28 Kan. 292; 
McGee v. Holmes, 63 Miss. 50; Fox 
v. Zimmermann, 46 N.W. 533, 77 Wis. 
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414; McMahon v. McGraw, 26 Wis. 
614; Knox v. Cleveland, 13 Wis. 245. 
[a] Fraudulent tax title will not 


serve aS a basis for a constitutional 
or statutory limitation. Babin v. 
Daspit, 45 So. 597, 120 La. 755; Boon 
v. Root, 119 N.W. 121, 137 Wis. 451. 

60. Herbst v. Land, etc., Co., 115 
N.W. 119, 134 Wis. 502. 

61. Herbst v. Land, etc., Co., supra. 

62. Slyfield v. Healy, 32 F. 2; Chi- 
cago, etc, R. Co. v. Kelley, 74 N.W. 
935, 105 Iowa 106; Shelley v. Smith, 
66 N.W. 172, 97 Iowa 259; Wilson v. 
Russell, 35 N.W. 492, 73 Iowa 395; 
Slyfield v. Barnum, 32 N.W. 270, 71 
Iowa 245. 

63. Bull v. Gilbert, 44 N.W. 815, 79 
Iowa 547; Bolin vy. Francis, 34 N.W. 
447, 72 Iowa 619; Trulock v. Bentley, 
25 N.W. 824, 67 Iowa 602. 

64. Saranac Land, etc., Co. v. Rob- 
erts, 20 S.Ct. 642, 177 U.S. 318, 44 L. 
Ed. 786; Ross v. Royal, 91 S.W. 178, 
77 Ark, 324; Carlisle v. Yoder, 12 So. 
255, 69 Miss. 384. 

65. Bryan v. McGurk, 93 N.E. 989, 
200 N.Y. 332. 

[a] Statute applied.—Where an 
owner had paid the amount of taxes 
demanded by the comptroller who 
sold the land for nonpayment of taxes 
because the amount paid was not in 
full, the right of the owner to sue in 
ejectment for the land was not affect- 
ed by a statute, limiting the time to 
sue for the cancellation of deeds on 
the grounds that the taxes were paid, 
that the municipality had no legal 
right to assess the same, or because 
of defects in the proceedings on con- 
stitutional grounds. Bryan vy. Mc- 
Gurk, 93 N.E. 989, 200 N.Y. 332. 

66. McCarthy v. Moore, 211 N.Y.S. 
731, 125 Misc; 453. ‘ 

[a] “Reasonable time.”—(1) A 
statute, providing that an application 
for canceling tax deeds for jurisdic- 
tional defects shall be made, in case 
of sales held prior to 1895, within one 
year from June 15, 1896, gave a rea- 
sonable time to enforce existing 
rights, and hence is valid as to tax 
sales prior to 1896. People ex rel. 
Staples v. Sohmer, 134 N.Y.S. 548, 150 
App.Div. 8 [aff 99 N.E. 156, 206 N.Y, 
39 |e (2) Six months provided by 
statute for claimant to assert title 
adverse to that of the state in lands 
held by the state in counties contain- 
ing portions of a forest preserve was 
a reasonable’ time. McCarthy v. 
Moore, 211 N.Y.S. 731,°125 Misc. 453. 
See Millis v. Bundy, 181 N.W. 184, 105 
Neb. 470 (where one claiming title to 
real estate under a tax deed had been 
in possession until after the period 
named by the statute within which 
actions against such persons could 
be maintained, no action could be had 
against such person to recover the 
title, although the deed was void for 
jurisdictional defects). 


[§§ 2036-2037 || 


it is otherwise as to a mere defect in the proof of 
service of such notice.** 
statutes are not regarded merely as curative acts, 
but as statutes of limitation, they will prevent an 
impeachment of the tax title even on the ground of 
fundamental and jurisdictional defects,°* and it has 
been held that, in the operation of a valid statute 
fixing a time within which to sue to set aside a tax 
deed, there is no difference in its effect on juris- 
dictional defects or on irregularities,®> and that 
the statute would cut off any rights based on juris- 
dictional defects when reasonable time to enfore 
such rights has been given.°® 

] (b) Assessment.°7 
provided by terms of’ the statute itself,°* applying 
the rule above stated,°® the statute of limitations 
will cure any mere irregularity or informality in. 
the levy or assessment of the taxes,’® but will not 
prevent an attack on the tax title on the ground 


Under the rule that such 


Unless otherwise 


eae Generally see supra §§ 758— 
7. 

68. See statutory provisions. 

[a] Dual assessment as subject of 
statutory exception see Vaught v. 
Howeutt, 2 La.App. 276. 


69. See supra § 2036. 
aan U.S.—Guthrie v. Harker, 27 F. 


lowa.—Lawrence v. Hornick, 46 N. 
W. 987, 81 Iowa 193; Collins v. Val- 
leau, 43 N.W. 284, 44 N.W. 904, 79 
Iowa 626; Griffin v. Bruce, 34 N.W. 
773, 73 Iowa 126; Peirce v. Weare, 41 
Iowa 378. 

Kan.—Doudna v. Harlan, 25 P. 883, 
45 Kan. 484; Harris v. Curran, 4 P. 
1044, 32 Kan. 580; Maxson vy. Huston, 
22 Kan. 643. 

La.—Doiron v. Lock, Moore & Co., 
115-So. 366, “165. a. 57 ;2-Bradley” v: 
City of New Orleans, 95 So. 718, 153 
La. 281; Griffing v. Taft, 91 So. 832, 
151 La. 442; Manade v. Brown, 84 So. 
170, 146 La. 888; Winn Parish Bank v. 
White Sulphur Lumber Co., 62 So. 907, 
133 La. 282; Armstrong v. Progres- 
sive Realty Co., 55 So. 334,) 128. Laz 
727;  Weber’s Heirs v. Martinez, 51 
So. 679, 125 La. 663; Marque v. Kolwe, 
5 La.App. 541; In re Quaker Realty 
Co., 6 La.A. (Orleans) 220; Codifer v. 
Aztee Land Co., 6 La.A. (Orleans) 214. 

Miss.—Cole v. Coon, 12 So. 849, 70 
Miss. 634; Jonas v. Flanniken, 11 So. 
319, 69 Miss. 577; Nevin v. Bailey, 62 
Miss. 433. 

N.Y.—Ensign v. Barse, 14 N.E. 400, 
15 N.E. 401, 107 N.Y. 329; Shea v. 
Campbell, 128 N.Y.S. 508, 71 Mise. 
222; People v. Pulver, 113 N.Y.S. 139, 
60 Misc. 256; People v. Bain, 113 N.Y. 
S. 27, 60 Misc. 253. 

S.D.—Cornelius v. Ferguson, 121 N. 
W. 91, 23 S.D. 187; Stoddard v. Lyon, 
99 N.W. 1116, 18 S.D. 207. 

[a] It is immaterial as respects: 
the limitation in favor of a tax title, 
whether an assessment was made in 
the name of one person or another, 
or in no name, or whether the owner 
not in possession was notified, or 
whether the sale was advertised. 
Grants Vv. Taft, 9180. .832, 150 Lae 

[b] Assessment was sufficient to 
constitute valid basis of sale immune 
from attack after expiration of the 
Statutory period, where it gave the 
name of the owner, the number of 
acres, together with townships and 
ranges in which the land was located. 
Pierson v. Castell Land & Harbor Co., 
105 So. 274, 159 La. 158. 

[c] Assessment as nonresident 
lands assessable as resident was an 
irregularity curable by the statute. 
Olmstead v. Roberts, 127 N.Y.S. 854, 
69 Mise. 641. 

[d] Assessment to one not record 
owner.—Winn Parish. Bank vy. White 
Sulphur Lumber Co., 62 So. 907, 133 
La. 282. To same effect Nylka Land 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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that the property was never assessed at all,7! or 
that the assessment was illegal or unauthorized,*? 
or was so defective’? as not to confer any juris- 
diction on the officers to proceed with the sale,7+ 
or that the owner was never notified of the assess- 
ment’® or of the proposed sale of his lands.7® 
though it has been held that an assessment may be 
so indefinite and misleading that a claim based on 
the statute could not be supported thereon,’ it 
has been held that an assessment, although defective 
as to the identity of the property affected, but which 
furnished means of reasonable identification, was 
Under the rule that 
a deed valid on its face’® which has been recorded 


protected by the statute.7® 


Co. v. City of New Orleans, 117 So. 
918, 166 La. 786; Marque v. Kolwe, 
5 La.App. 541. 

Le] Assessment to former owner 
‘did not interrupt the statute unless 
the former owner proved that he was 
in actual physical possession of the 
property when it was assessed to him. 
Bradley v. City of New Orleans, 95 
So. 718, 153 La. 281. 

{f] Assessment to one without 
color of title.—Terry v. Heisen, 40 So. 
461, 115 La. 1070. 

[g] Assessment to unknown own- 
r.—Robinson vy. Williams, 12 So. 499, 
45 La.Ann. 485. 

[h] Defects in advertisement and 
‘want of notice.—Codifer v. Aztec 
Land Co., 6 La.A. (Orleans) 214. 

[i] Excessive assessment covering 
interest in excess of interest owned 
‘by tax debtor was cured by the stat- 
ute. Doiron v. Lock, Moore & Coa., 
115 So. 366, 165 La. 57. 

71. Townsend v. Edwards, 6 So. 
‘212, 25 Fla. 582; Close v. Rowan, 130 
So. 350, 171 La. 263; Bradshaw v. 
Brady, 161 N.W. 195, 88 S.D. 279; 
‘Cornelius v. Ferguson, 121 N.W. 91, 
23 S.D. 187; Richards v. Collins, 27 
Ont.L. 390, 3 Ont.W.N. 1479, 22 Ont. 
W-R. 592, 23 Ont.W.R. 499. 

72. Fla.—Sloan v. Sloan, 5 So. 603, 
26 Pla. ‘53. 

La.—Holland v. 
Land, ete., Co., 50 So. 436, 124 La. 406; 
Beltram v. Villere, 4 So. 506; 
v. Mauberret, 28 So. 167, 52 La.Ann. 


neers Person v. O’Neal, 32 La.Ann. 
’“"Miss.—Eastland vy. Yazoo Delta 


Lumber Co., 43 So. 956, 90 Miss. 330. 

Okl.—Hutchison v. Brown, 167 P. 
624, 66 Okl. 250. 

Pa.—Stewart v. Trevor, 56 Pa. 374; 
Stewart v. Shoenfelt, 13 Serg.&R. 360. 

Ont.—Cotter v. Sutherland, 18 U.C. 
CEP H 35T: 

fa] Rule applied after issuance 
‘and recording of tax deed based on 
void assessment see Hutchison v. 
Brown, 167 P. 624, 66 Okl. 250. 

[b] Assessment of exempt prop- 
erty.—(1) Swope v. Purdy, 23 F.Cas. 
No. 13,704, 1 Dill. 349; Cornelius v. 
Ferguson, 121 N.W. 91, 23 S.D. 187; 
Chicago, etc., R. Co. v. Bayfield Coun- 
ty, 58 N.W. 245, 87 Wis. 188. (2) In- 
clusion of exempt property in a tax 
deed purporting to convey nonexempt 
property, where there were separate 
assessments and sales for a divisible 
consideration, under proceedings in 
accordance with the law, was valid 
as to the nonexempt property, and 
the statute ran against the deed there- 
to after the recording’ thereof. 
‘Hutchison v. Brown, 167 P. 624, 66 
Okl. 250. 

[c] Assessment to one not true 
owner.—Bernstine v. Leeper, 43 So, 
889, 118 La. 1098; Posey v. Ducros, 39 
So. 26, 115 La. 359; Davenport v. 
Knox, 34 La.Ann. 407; Lague v. Boag- 
ni, 32 La.Ann. 912. 

{d] Assessment in name of dead 
‘mau.—Millaudon v. Gallagher, 29 So. 
307, 104 La. 713; Kohlman v. Glaudi, 
27 So. 116, 52 La.Ann. 700. But see 
Hamelin v. Quaker Realty Co., 6 La.A. 
«Orleans) 188. 

[e] Assessment made under un- 


Southern States! 


Hansen 


TAXATION 


Al- 


regularity.®° 


constitutional statute.—Eastland v. 
Yazoo Delta Lumber Co., 43 So. 956, 
90 Miss. 330. 

73. Hewett v, Ozark White Lime 
Co., 180 S.W. 199, 120 Ark, 528. 

[a] Defective descriptions and 
failure to make out certificate were 
vital defects not cured by lapse of 
time under the statute. Hewett v. 
Ozark White Lime Co, 180 S.W. 199, 
120 Ark. 528. ; ; : 

74. McKeown v. Collins, 21 So, 103, 
38 Fla. 276; -Scott:-y. Parry, 32 So. 
188, 108 La. 11; Woolfolk v. Fonbene, 
15 La.Ann, 15; People ex rel. Staples 
v. Sohmer, 134 N.Y.S. 548, 150. App. 
Div. 8 [aff 99 N.E. 156, 206 N.Y. 39]; 
Bryan v. McGuirk, 118 N.Y.S. 912, 134 
App.Div. 93 [aff 93 N.E. 989, 200 N.Y. 
332]; Clifford v. Hyde County, 123 N. 
W. 872, 24 S.D. 237; Moran v. Thom- 
as, 104 N.W. 212, .19 S.D. 469. 

[a]. Imperfect description in as- 
sessment roll sufficient to avoid tax 
deed as a defect “affecting jurisdic- 
tion” see People ex rel. Staples v. 
Sohmer, 134 N.Y.S. 5438, 150 App.Div. 
8 [aff 99 N.E. 456,206 N.Y. 39]. 

75. Nichols v. McGlathery, 43 Iowa 
189; Codifer v. Aztec Land Co., 6 La. 
A, (Orleans) 214; Viavant v. Plassan, 
3 La.A. (Orleans) 31. ‘ 

76. Townsend v. Martin, 17_S.W. 
875, 55 Ark. 192; Foreman. v. Hinch- 
cliffe, 30 So. 762, 106 La. 225; John- 
son v. Martinez, 18 So. 909, 48 La. 
Ann. 52; Montgomery .v. Marydale 
Land, etc., Co., 15 So. 63, 46 La.Ann. 
403; Concordia Parish v. Bertron, 15 
So. 60, 46 La.Ann. 356; Morrow Vv. 


Lander, 45 N.W. 956, 77 Wis. 177; 
Morris vy. Carmichael, 31 N.W. 483, 
68 Wis. 133; Ramsay v. Hommel, 31 
N.W. 271,.68 Wis. 12; Urauhart v. 


Wescott, 26 N.W. 552, 65 Wis. 135. 
But see Robinson v. Williams, 12 So. 
499, 45 La.Ann. 485 (publication of tax 
sale for less than the full period pre- 
scribed by the law was an informali- 
ty cured by the statute): 

77.  Jackley v., Robinson, 168 N.W. 
863, 41 S.D. 113. 

[a]. Thus, where a township con- 
tained two sections numbered, and 
no numerical order was required. in 
making the assessment roll, an as- 
sessment in the name of a stranger 
to the title of a part of one of the 
numbered divisions, without designa- 
tion of congressional township and 
range, following land designated as a 
township and range of a certain num- 
ber, without ditto marks, was so in- 
definite and misleading that a deed 
based thereon would not support a 
claim under the statute of limitations. 
Jackley vy. Robinson, 168 N.W. 863, 
41 S.D. 113, 

738. Newman v. Gleason, 61 So. 620, 
132 La. 561. cary as 

79. See supra : 

80. Recording of deed as starting 
point in computation of time see su- 
pra § 2030. 


81. Hill v. Atterbury, 88 Mo. 114. 
g2. See supra § 2036. 
83. Shea v. Campbell, 128 N.Y.S. 


508, 71 Misc. 222. 
84. Shea v. Campbell, supra. 


85. Shea v. Campbell, supra. 
86. See supra § 2036. 
87. -U.S.—Geekie v. Kirby Carpen- 


[§ 2038] (c) Sale. 
ed, as to curing defects,°® applies to irregularities 
with regard to the sale for taxes, including the mode 
or form in which such sale was conducted.§* 
the other hand, the statute is generally held to be 
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for the requisite time®® is a complete defense, it 
has been held that evidence to show that there was 
no assessment is inadmissible ;%! 
statute requires actions to cancel the tax deed for 
jurisdictional defects to be brought within a cer- 
tain time,®? after the lapse of such time the tax 
deed is not subject to attack on account of improper 
assessment,®* imperfect deseription,®* or other ir- 


and where the 


The general rule above stat- 


On 


ter Co.,, 1°S.Cti"°315) 106 UiS.. 379%427 
L.Ed. 157; Indiana, etc., Lumber, etc., 
Co. v. Milburn, 161 F. 531, 88 C.C.A. 
473; Hanley v. Federal Mining & 
Smelting Co., 235 F. 769. 

Ala.—Long v. Boast, 44 So. 955, 153 
Ala. 428. 

Ark.—Wildman vy. Enfield, 298 S.W. 
196, 174 Ark. 1005; Maywood v. Mayo, 
241 S.W. 7, 153 Ark. 620; Pride v. 
Gist, 238 S.W. 35, 152 Ark. 368; Jones 
v. Temple, 189 S.W. 847, 126 Ark. 86. 

Iowa.—Bullis v. Marsh, 6 N.W. 177, 
2 N.W. 578, 56 Iowa 747; Douglass 
v. Tullock, 34 Iowa 262; Thomas v. 
Stickle, 32 Iowa 71. 

La.—Fellman’s Heirs v. Interstate 
Land Co., 112 So. 405, 168 La. 529; 
Hollingsworth v. Schanland, 99 So. 
613, 155 La. 825; Griffing v. Taft,. 
91 So. 832, 151 La. 442; Thompson v. 
Sanders-Lenahan Lumber Co., 86 So. 
310, 147 La. 860; Board of Com’rs for 
Fifth Louisiana Levee Dist. v. Con- 
cordia Land & Timber Co., 74 So. 921, 
141 La. 247; Holland’s Heirs v. South- 
ern ‘States Land & Timber Co., 50 So. 
436, 124 La. 406; Simoneaux v. White 
Castle Lumber, etc., Co., 36 So. 328, 
112° Was) 220" 

Mich.—Spaulding v. O’Connor, 77 N. 
W. 323, 119 Mich. 45. 

Or.—Peterson v. Graham, 282 P. 
1084, 131 Or. 290, denying rehearing 
and adhering to decree 279 P. 553, 131 
Or. 2990. ; PS 
Wile N. Jackson, 70 Pa. 
S.D.—Northwestern Mortgage 
Trust Co. v. Schatz, 152 N.W. 509, 35 
S.D. 379; McKinnon v. Fuller, 146 N. 
W. 910, 33 S.D. 582. 

Wash.—Fish vy. Fear, 116 P. 1083, 
64 Wash. 414; Baylis v. Kerrick, 116 
P. 1082, 64 Wash. 410. ; 

Wis.—Kennan v. Smith, 91 N.W. 
986, 115 Wis. 463; Milledge v. Cole- 
man, 2 N.W. 77, 47 Wis. 184. 

Ont.—Excelsior Min. Co. v. Loc- 
head, 35: Ont.L. 154, 9 Ont.W.N. 285. 

[a] Rule stated.—‘‘Where a pur- 
chaser of land has been in actual pos-' 
session of the land under a tax deed 
for more than two years, he acquires 
title, régardless of the validity of the 
tax sale.” Jones v. Temple, 189 S.W. 
847, 849, 126 Ark. 86. 

{[b] Bar of statute covered “every 
act required on ithe part of taxing of- 
ficers and of the holder of the certifi- 
cate” precedent to the execution of 
the deed. .McKinnon v. Fuller, 146 N. 
W. 910, 33'S.D. 582. 

[c] However illegal, a tax sale 
made under an actual assessment 
comes within the curative scope of 
the statute. Holland’s Heirs . v. 


‘Southern States Land & Timber Co., 


50 So. 486, 124 La. 406. 
[d] Irregularity in foreclosure 
proceedings.—(1) Where the statute 


has run in favor of a tax deed regu- 


lar on its face, the former Owner can- 
not attack the deed for irregularity in 
the foreclosure proceedings upon 
which the tax deed and tax sale were 
predicated’ (Baylis v. Kerrick, 116 P. 
1082, 64 Wash. 410), (2) even though 
the foreclosure proceedings against 
the land were so irregular that the 
court had no jurisdiction (Fish _ v. 
Fear, 116 P. 1083, 64 Wash: 414). 
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without application where no sale in fact ever took 
place*® or where it was held on a day not authorized 
by law for that purpose;*® or where the sale was 
void®® for want of power to sell,®! for lack of ju- 
risdictional requirements,°? for failure to levy the 
taxes,®* for illegal assessment®* or no assessment,°® 
for invalidity of judgment for the taxes,°®® for fail- 
ure to make and file the list of lands as required,°®* 
for failure of the proper official to sign a decree for 


[e] Failure reasonably to file de- 
linquent tax lists.—Pride v. Gist, 238 
S:W..35, 152 Ark. 368. 

[f] hack of notice or suffi- 
cient advertisement.—Hollingsworth 
v. Schanland, 99 So. 613, 155 La. 825; 
Manade v. Brown, 84 So. 170, 146 La. 
888; Byrne v. Commercial Security 
Co., 7 La.App. 667. 

{g] Part of property sold not as- 
sessed.—Hollingsworth v. Schanland, 
99 So. 613, 155 La. 825. 

{h] Sale was not in name of law- 
ful owners.—Manade v. Brown, 84 So. 
170, 146 La. 888. 

[i] Omission of description in the 
advertisement of property sold for 
taxes was unavailable to the owner 
after the statute had run. Shawler v. 
Johnson, 3 N.W. 604, 52 Iowa 473. © 

[i] Irregularity as to mode of of- 
fering land for sale.—(1) A failure of 
the officer conducting the sale to offer 
the least quantity of the land that 
any purchaser would take for -the 
amount of the taxes on it, before pro- 
ceeding to sell the whole, is a mere 
irregularity which is cured by the 
statute of limitations. Simoneaux v. 
White Castle Lumber, etc., Co., 36 So. 
328,112 La. 221; Muller v. Mazerat, 33 
So. 104, 109 La. 116. (2) So, also, 
although the tax deed shows that sev- 
eral tracts were illegally sold for a 
gross sum, the statute will bar a re- 
covery by the original owner. Monk 
v. Carbin, 12 N.W. 571. 58 Iowa 503; 
Bullis v. Marsh, 2 N.W. 578, 6 N.W. 
177, 56 Iowa 747; Douglass v. Tul- 
lock, 34 Iowa 262; Thomas v. Stickle, 
32 Iowa 71. 

[k] “Ring” sale of land for taxes 
was voidable only, and could not be 
questioned after the running of the 
statute of limitations. Bullis. v. 
Marsh, 2 N.W. 578, 6 N.W. 177, 56 
Iowa 747. 

{1] Purchase by county officer.— 
A purchase at a tax sale by any of the 
officers concerned in. the sale is illegal 
and is not validated by the statute 
of limitations. Barker v. Jackson, 


44 So. 34, 90 Miss. 621 (chancery 
clerk). : 
[m] That several tracts of land 


were sold fer gross sum was cured 
by the statute. Bullis v. Marsh, 6 
N.W. 177, 2 N.W. 578, 56 Iowa 747; 
‘Douglass v. Tullock, 34 Iowa 262. 

[n] As against sales not included 
. in deed to defendants in an action to 
quiet title against tax sales, “limita- 
tions do not run against the right of 
plaintiff. Martin v. White, 100 P. 
290, 53 Or. 319. 

[o] Whether state had previously 
offered land for sale is a question 
with which the original owner has no 
concern afiter defects have been cured 
by the statute. Quaker Realty Co. 
v. Citizens’ Bank of Louisiana, 60 So. 
367, 131 La. 845. 

[p] Failure of purchaser to file 
surplus bond (1) is an irregularity 
which the statute cures. Francis v: 
Grote, 14 Mo.App. 824; Rogers v. 
Johnson, 67 Pa. 43; Iddings v. Cairns, 
2 Grant (Pa.) 88; Ash v. Ashton, 3 
Watts & S. (Pa.) 510. (2) Aliter 
where the purchaser fails to pay the 
amount of his bid. Donnel v. Bellas, 
10 Pa, 341. 

88. Harly v. Whittingham, 43 Iowa 
162; Case v. Albee, 28 Iowa 277. 

89. Allen v. Ozark Land Co., 18 S. 
W. 1042, 55 Ark. 549; Burdick v. 
Bingham, 38 N.W. 489, 38 Minn. 482: 
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McLemore v. Anderson, 43 So. 878, 
47 So. 801, 92 Miss. 42; Nevin v. Bail- 
ey, 62 Miss. 433. 

90. Cugegy v. Zeller, 61 So. 209, 132 
La. 222; Hurd v. Brisner, 28-P, 371, 
3 Wash. 1, 28 Am.S.R, 17. ; 

91. Seals v. Perkins, 51 So. 806, 
. 704; Kennedy v. Sanders, 
43 So, 913, 90 Miss. 524. 

92. Ryals v. Todd, 116 So. 395, 165 
La. 952; Clifford v. Hyde County, 123 
N.W. 872, 24 S.D. 237; Harris’ v. Ma- 
son, 115 S.W. 1146, 120 Tenn. 668, 25 
eR AUN. Si) a O1e 
. 93, Alexander v. Capps, 140 S.W. 
722, 100 Ark. 488. 

94. Pratt v. Dalgarn, 116 So. 585, 
166 La. 35; Pickens v. Dellinger, 109 
So. 391, 161 La. 694; Pierson v. Cas- 
tell Land & Harbor Co., 105 So. 274, 
159 La. 158; Charbonnet v. State 
Realty Co., 99 So. 865, 155’ La. 1044; 
Atchafalaya Land Co. v. F. B. Wil- 
liams Cypress Co., 84 So. 351, 146 La. 
1047; Honor v. Fellman, 44 So. 887, 
119 La. 1061; In re Sheehy, 44 So. 
315, 119 La. 608; Waecheter v. Seg- 
hers, 8:\La.App. 647; Marque v. Kol- 
we, 5 La.App. 541; Stockbridge . v. 
Martin, 4 La.App. 410. . 

[a] Assessment in name of anoth- 
er person.—Honor v. Fellman, 44 So. 
887, 119 La. 1061; Terry v. Heisen, 
40 So. 461, 115 La. 1070; Maumus v. 
Wilson, 6 La.App. 439. 

[b] Dual assessment.—Pickens v. 
Dellinger, 109 So. 391, 161 La. 694; 
Pierson v. Castell Land & Harbor Co., 
105 So. 274, 159 La. 158. 

95. Mecom vy. Graves, 86 So. 917, 
148 La. 369. : : 

96. Mote v. Thompson, (Tex.Civ. 
App.) 156 S.W. 1105. 

[a] Rule stated.—‘If the court 
had no power to render\the judgment, 
‘his act was void. If void, it had no 
legal effect, and was no order at all. 
It gave no right, and none could be 
obtained under it. It neither binds 
nor bars anyone. All acts performed 
under it and claims of right flowing 
out of it are void, and therefore sub- 
ject to attack collaterally or direct, 
by anyone.’’? Mote v. Thompson, 
(Tex.Civ.App.) 156 S.W. 1105, 1107 
[quot Southern Railway Co. of Texas 


v. Wance, (Tex.Civ.App.) 155 S.W. 
696, 698]. 
[b] Voidable tax judgment.—Al- 


though a tax judgment was voidable, 
it was admissible in behalf of the 
purchaser at a sale thereunder to sup- 
port the statute of limitations. Carr 
v. Miller, 123 S.W. 1158, 58 Tex.Civ. 
App. 57. 

97. Zingerling We 
(Miss.) 18 So. 432. 

98. Doe ex dem. 
Styles, 64 So. 345, 185 Ala. 550. 

[a] RBule applied where the judge 
of probate failed to sign a decree for 
sale of the land. Doe ex dem. Standi- 
fer v. Styles, 64 So. 345, 185 Ala. 550. 

99. Hirst v. Xeter Realty, 70 So. 
339, 138 La. 398. 

1. Wildman v. Enfield, 298 S.W. 
196, 174 Ark. 1005. 

[a] Beason for rule.—Such defect 
was nrore than a mere irregularity. 
Wildman v. Enfield, 298 S.W. 196, 174 
Ark. 1005. 

2. lowa.—Neilan v. Unity Inv. Co., 
126 N.W. 947, 147 Iowa 677. 

La.—Ryals v. Todd, 8 La.App. 105 
[aff 116 So. 395, 165 La. 952]; Viavant 
v. Plassan, 3 La.App. 31. 

Mich.—Holmes v. Soule, 147 N.W. 


Henderson, 


-conclusive 


Standifer  v.., 


ae WL ey, 
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the sale,°* for fraud,®® for failure of the proper 
official to attach a warrant authorizing collection of 
the taxes,! or for failure to give notice to the own- 
er;2 nor will the statute apply where there were 
no unpaid taxes against the land sold,* or where 
the sale was for a single tract of separate tracts 
owned by different persons, but’ assessed and taxed 
as a single tract,* or where the title was for land not 
embraced in the tax sale,® or where the lands. sold 


621, 180 Mich. 526. J 
Pa.—Young v. Hosack, 2 Penr.&W. 
162. 
S.D.—Cain v. Ehrler, 153 N.W. 941, 
36 S.D. 127 [aff 146 N.W. 694, 33 S.D. 


536]. 

[a] Failure to give notice: (1) 
Of redemption. Neilan v. Unity Inv. 
Co., 126 N.W. 947, 147 Lowa 677; 
Holmes. v. Soule, 147 N.W. 621, 180 
Mich. 526; Barnes v. Kandt, 134 N.Y. 
S. 339. (2) Of delinquency. Ryals v. 
Todd, 116 So. 395, 165 La. 952 [aff 8 
La.App. 105]. To same effect Hart 
Land & Improvement Co. v. Kelly’s 
Heirs, 82 So. 366, 145 La. 349. 

{b] Where no affidavit of service 
of notice of expiration of redemption 
period was served, a former owner of 
land sold for taxes could maintain an 
action for such land afiter the statu- 
tory time for bringing actions for 
land sold for taxes. _Cain v. Ehrler, 
146 N.W. 694, 33 S.D. 5386 [aff 153 N. 
W. 941, 36 S.D. 127]. 

fe] In New York (1) under Tax 
L. (1909) ¢ 62. § 132, making a tax 
deed recorded for two years conclu- 
Sive evidence of regularity .of the 


sale and all prior proceedings, does 


not cure failure to give notice to re- 
deem. People v. Witherbee, 191 N.Y. 
S. 648, 199 App.Div. 272; People v. 
Durey, 214 N.Y.S.. 418, 126 Misc. 642; 
City of New York v. Nunez, 166 N.Y. 
S. 1049, 101 Misc. 375; Barnes v. 
Kandt, 134 N.Y.S.. 339. | (2).-But Li 
(1896) ¢c 908 § 132, making a tax deed 
conclusive that all notices required 
to be given before expiration of the 
time allowed for redemption were reg- 
ular, covered notice to redeem. Shea 
v. Campbell, 128 N.Y.S. 508, 71 Misc. 
222. (3) And under L. (1885) ¢ 448, 
providing that a tax deed which has 
been in force two years after expira- 
tion of the time allowed for redemp- 
tion shall, six months after the act 
took effect, be conclusive evidence ° 
that the sale was regular and that 
all required notices were regularly 
given, it was conclusively presumed 
that due notices to redeem were giv- 


‘en Where land sold for taxes was 


bought in. by the state and patented 
to a purchaser, when such transfers 
were duly recorded more than two 
years before passage of the act and 
after more than six months had elaps- 
ed since it took effect. Ostrander v. 
Darling, 27 N.H. 353, 127 N.Y. 70 [aff 
6 N.Y.S. 718, 53 Hun. 190]. (4) Prior 
to this statute, a tax deed was not 
evidence of such fact 
(Westbrook v. Willey, 47 N.Y. 457), 
(5) and a tax deed made prior to the 
passage of this act, and not attacked 
within six months after the passage 
thereof, vested in the purchaser an 
indisputable title (Peo. v. Turner, 40 
N.H... 400,45: 45 ANDY. 461 ay (6) Tax 
deeds as conclusive evidence general- 
ly see supra § 1953. 

3. Bryan v. McGuirk, 118 N.Y.S. 
912, 134 App.Div. 93 [aff 93 N.E. 989, 
200 N.Y. 332] (the result would be 
the same if the owner had been pre- 
sented with a bill from the proper of- 
ficial stating that it was for all taxes 
due, and which had been promptly 
paid, and the premises were, never- 
theless, sold). 

Inapplicability of statute where 
taxes had been paid see infra § 2039. 

4. Sarkeys v. Lee, 300 P. 383, 149 
Okl. 287. 

5. Harang v. Gheens Realty Co., 98 
So. 760, 155 La. 68. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 2038-2039] 


were not subject to assessment,® or where the debtor 
remained in possession.‘ Although the legislature 
cannot validate a sale void for jurisdictional de- 
fects,* it may limit the time within which a prop- 
erty owner may attack such a sale,® provided he is 
given a reasonable time within which to enforce 
his rights.t° Where the sale is void, the deed alone 
cannot start the hmitation running against the own- 
er of the land sold thereat for taxes,!! and the 
right to set aside a voidable tax sale may become 
barred by the statute of limitations;1? and although 
the legislature may, by statute subsequent to the 
sale, eure defects in a tax sale as in the imposition 
of the taxes,'* where the proceedings are so defee- 
tive that no title passes by the sale, the title cannot 
be validated by a curative act.14 

Possession of tax sale claimant. Where a statute 
relates to the curing of defects in a tax sale, it may 
be applicable only to the sale followed by. posses- 
sion as deseribed -therein.t® Privity between the 


‘purchaser at a tax sale and the person in posses- 
-sion is required for the application of the statute 


relating to the curing of defects in the sale by pos- 
session;?® and possession by a purchaser from a 
municipality of lands acquired by it at a tax sale, 
in the absence of an ordinance therefor,'* did not 
operate to cure the defects in the sale.t§ 

Where action was against state, a statute provid- 
ing that conveyances under tax sales having been 
recorded for a certain time should be conclusive 
evidence that the sales and all prior proceedings 
were regular was held not to operate as a statute 
of limitation for the reason that the state could not 


fer title. 
1141, 


6 Puritan Co. v. Clarkson, 83 So. 
S15, 145) ha. TO99- 

7. Hirst v. Xeter Realty Co., 70 
So. 339, 128 La. 398. vist 
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People v. Inman, 114 N.Y.S. [b] 
130 App.Div. 892 [aff 90 N.E. 
438, 197 N.Y. 200]. 

Byrd v. Dickson, 120 So. 562, [e] 
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be sued without its consent,'® nor did such act take 
effect as a curative act so as to pass title from the 
true owner to the state;?° and a defect in a sale 
cannot be cured at all where property sold for taxes 
belongs to the state where the statute expressly 
provides that the statute shall not run, in favor of 
the title while the property belongs to the state.?1 

Sale of remainder. A statute limiting the time 
within which an action could be brought for the 
recovery of land sold for taxes did not apply to an 
action by a remainderman to recover land sold for 
taxes assessed against a life tenant, and a require- 
ment that the property to be listed in the name of 
the hfe tenant, and making him personally liable 
for the taxes, did not authorize the sale of the re- 
mainder.?? 

Land sold as property of mortgagor. Where the 
statute excepted cases in which the land sold was 
not, at the time of the assessment or sale, subject 
to taxation, it was not applicable where land was 
assessed and sold for taxes as property of the mort- 
gagor, whose interest therein had been foreclosed 
and whose time for redemption had expired, and 
where a sheriff’s deed duly recorded showed that the 
title was not in him at the time of the assessment.?* 

[§ 2039] (6) Redemption or Payment of Taxes. 
Although inapplicability of the statute of limita- 
tions, as an exception to its proteetion of tax ti- 
tles, where the taxes had in fact been paid or re- 
demption had within the time allowed therefor, is 
generally provided in the statute itself,?4 it may 
be implied from the consequent invalidity of the sale 
or deed;?° and this rule has been held to be ap- 
Immaterial who paid taxes.— 
Hivers’ Heirs v. Rankin’s Heirs, 90 


So-419, 150 La. 4. 
Statute applied: (1) To deed 


3 
o 
, 
i 
4 
} 

be 
> 
| 

a 
4q 


Statute of limitations as affected 
by possession see supra §§ 2031, 2032. 

8 Doud v. Huntington Hebrew 
Congregation of Huntington, 165 N.Y. 
S. 908, 178 App.Div. 748. See also su- 
pra § 2036. 

9. Doud vy. Huntington Hebrew 
Congregation of Huntington, supra. 

10. Dunkum v. Maceck Bldg. Cor- 
poration, 176 N.E. 392, 256 N.Y. 275; 
Doud v. Huntington Hebrew Congre- 
gation of Huntington, 165 N.Y.S. 908, 
178 App.Div. 748. 

[a] Thus, where a statute requir- 
ing actions to set aside tax sales to be 
brought within a certain time applied 
only to land sold for delinquent taxes, 
it gave no right of action to the owner 
of land withdrawn from a sale after 
having been advertised, when he had 
no opportunity to protect his title, 
and, as to him, the statute would not 


run. Ostrander v. Bell, 192 N.Y.S. 
262, 199 App.Div. 304. 
11. Martin v. White, 100 P. 290, 


Bo fra) 9. 

12. Lawrence v. Hornick, 46 N.W. 
987, 81 Iowa 193. 

[a] Failure to carry forward de- 
linquent taxes of previous years ren- 
dered a tax sale voidable so that the 
right to set it aside could become 
barred by the statute of limitations. 
Lawrence vy. Hornick, 46 N.W. 987, 81 
Iowa 198. 

13. See supra § 2019. 

14. People v. Inman, 90 N.E. 438, 
197 N.Y. 200. p 

[a] Thus, where the assessor fail- 
ed to verify the tax roll, and the coun- 
ty board did not ascertain or extend 
the tax upon the assessment roll of 
the various towns, or levy it for the 
county or state, or set down in sepa- 
rate columns in the assessment roll 
of each taxing district the sum paid 
on real estate in the county, as re- 
quired by the statute, the tax sale 
was void and was not cured by the 
recording of the deed so as to trans- 


152 Miss. 605. 

Necessity of possession see supra 
§§ 2031, 2032. 

16. Byrd v. Dickson, 120 So. 562, 
152 Miss. 605. 

17. See supra § 1676. 

Power of municipality to sell prop- 
erty acquired by it at tax sale see Mu- 
nicipal Corporations § 4495. 

18. Byrd v. Dickson, 120 So. 562, 
152 Miss. 605. 

Effect of possession generally see 
supra §§ 2031, 2032. 

19. People v. Ladew, 143 N.E. 238, 
237 N.Y. 413. : 

State as being subject to same laws 
and rules as individuals when defend- 
ing its right to land under tax deed 
see supra § 20381. 

20. People v. Ladew, 143 N.E. 238, 
237 N.Y 413. 
ae In re Zahn, 8 La.A. (Orleans) 

22. Taylor v. Strauss, 78 S.E. 883, 
95.S.C. 295. 

23. Williams v. Oates, 102 So. 712, 
212 Ala. 396. 

24. See statutory provisions, 

[a] Particular statutes referred to 
and discussed.—Loper v. E. W. Gates 
Lumber Co., 98 So. 722, 210 Ala. 512; 
Heath v. Hazelip, 167 S.W. 905, 159 
Ky. 555; Woosiey v. Louisiana Saw 
Mill Co., (La.) 136 So. 31; Pickens v. 
Dellinger, 109 So. 391, 161 La. 694; 
Charbonnet v. State Realty Co., 99 
So. 865, 155 La. 1044; Hivers’ Heirs 
v. Rankin’s Heirs, 90 So. 419, 150 La. 
4; Board of Com’rs of Fifth Louisi- 
ana Levee Dist. v. Concordia Land & 
Timber Co., 90 So. 402, 149 La. 1053; 
Mecom v. Graves, 86 So. 917, 148 La. 
369; Thompson v. Sanders-Kenahan 
Lumber Co., 86 So. 310, 147 La. 860; 
Board of Com’rs for Fifth Louisiana 
Levee Dist. v. Concordia Land & Tim- 
ber Co., 74 So. 921, 141 La. 247; Hol- 
land’s Heirs v. Southern States Land 
& Timber Co., 50 So. 436, 124 La. 406; 
Marque v. Kolwe, 5 La.App. 541. 


purporting to convey an entire sec- 
tion of land on one half of which the 
taxes had been paid. Board of Com’rs 
of Fifth Louisiana Levee Dist. v, Con- 
cordia Land & Timber Co., 90 So. 402, 
149 La. 1053. (2) To title vested in 
the state where the owner failed to 
redeem within the required time. 
Heath v. Hazelip, 167 S.W. 905, 159 
Ky. 555. (3) Where there was pay- 
ment of part of the taxes. Thompson 
v. Sanders-Kenahan Lumber Co., 86 
So. 310, 147 La. 869. 

[d] In New York, under a statute 
providing that, where taxes have been 
paid, there is such a defect in a tax 
sale therefor that the owner may 
bring an action within five years from 
the period allowed for redemption, 
after a payment of taxes for 1907 and 
1908, leaving only the taxes for 1905 
unpaid, and the property was sold for 
the taxes of 1907 and 1908, the own- 
er, within five years after the re- 
demption period, could recover in 
ejectment against the purchaser. 
Levinson v. Myers, 166 N.Y.S. 703, 100 
Misc. 379. 

25. Ala.—Scott v. Brown, 17 So. 
731, 106 Ala. 604. 

Iowa.—Rath v. Martin, 61 N.W. 941, 
93 Iowa 499; Burke v. Cutler, 43 N.W. 
204, 78 Iowa 299; Patton v. Luther, 
47 Iowa 236. 

Kan.—Noble v. Douglass, 42 P. 328, 
56 Kan. 92; Wilson v. Reasoner, 16 
P. 100, 37 Kan. 663. 

La.—Holland v. Southern States 
Land, etc., Co., 50 So. 486, 124 La. 406; 
Little River Lumber Co. v. Thompson, 
42 So, 938, 118 La. 284. 

Miss.—Cochran v. Richberger, 12 
So. 851, 70 Miss. 843; Metcalfe v. Per- 
ry, 5 So. 232, 66 Miss. 68. 

Mo.—Allen v. White, 10 S.W.. 881, 
98 Mo. 55. 

N.Y.—Stehl v. Boenig, 190 N.Y.S. 
508, 198 App.Div. 1007; Wallace v. 
Internationa] Paper Co., 65 N.Y.S. 543, 
53 App.Div. 41; Dodd v. Boenig, 186 
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plicable where the owner was ready and offered to 
pay his taxes but was erroneously informed that 
Where the taxes had been paid, 
but credit therefor was not given, and the land was 
sold for the taxes, it was held that, if it was con- 
clusively shown that the officials charged with the 
sale acted with conscious knowledge that the taxes 
had been paid, merely a fraudulent cause of action 
was shown, and not such fraud in the procurement 
of the tax judgment as would afford grounds for 
relief ;27 and where the taxes had been paid, the de- 
fense of payment of the taxes should have been in- 
terposed in the tax suit, and did not afford grounds 
for setting aside the tax judgment or deed.”* 
fact that taxes for which land had been sold had 
been paid was held not to render a decree against 
the land for taxes subject to collateral attack in a 
suit by the owner to restrain ejectment proceedings 
by the purchaser at a sale of the land,?* where the 
owner had notice of the sale but took no proceed- 
ings to have it set aside within the time allowed.*° 


none were due.”® 


N.Y.S. 116, 114 Misc. 144 [aff 190 N. 
Y.S. 922]. 

Or.—Nickum v. Gaston, 42 P. 130, 
28 Or. 322. 

S.D.—Cornelius vy. Ferguson, 121 
N.W. 91, 28 S.D. 187. 

W.Va.—Battin v. Woods, 27 W.Va. 
58. 

Wis.—Hoffman v. Peterson, 102 N. 
W. 47, 123 Wis. 632; Dunbar v. Lind- 
say, 96 N.W. 557, 119 Wis. 239; Lind- 
say v. Fay, 28 Wis. 177. 

[a] Rule stated.—If a sale of land 
for taxes is null for the reason that 
part of the taxes has been previously 
paid, it is not protected by the statute 
of limitations. Mecom v. Greaves, 86 
So. 917, 148 La. 369. 

[b] Where there was duplicate as- 
sessment to the owner and another, 
and the owner paid his taxes, the as- 
sessment in the name of the other 
person and the sale therefor were 
void, and ttax title derived therefrom 
was not validated by the curative ef- 
fect of the statute of limitations. 
Dodd v. Boenig, 186 N.Y.S. 116, 114 
Misc. 144 [aff 190 N.Y.S. 922]. 

; wee not cured by sale see supra 
oo. 
26. Gould v. Sullivan, 54 N.W. 
- 1013, 84 Wis. 659, 36 Am.S.R. 955, 20 
L.R.A. 487. 

27. Rogers v. Dent, 239 S.W. 1074, 
292 Mo. 576, 26 A.L.R. 615. 

28. Rogers v. Dent, supra. 

29. Ejectment by tax sale purchas- 
er see Supra §§ 1973, 1974, 1977. 

30. Shaaf v. O’Conner, 109 N.W. 
1061, 146 Mich. 504, 117 Am.S.R. 652. 

31. Dickinson y. Hardie, 96 S.W. 
355, 79 Ark. 364. b: 

32. Presumptions arising from 
aces or lapse of time see supra. § 

33. U.S.—Steinbeck vy. Bon Homme 
Min. Co., 152 F. 333, 81 C.C.A. 441; 
Florida Coast Line Canal, ete., Co. 
v. Ellsworth Trust Co., 144 F. 972, 75 
C.C.A. 676; Naddo v. Bardon, 51 F. 
493, 2 C.C.A. 335 [aff 47 F. 782]. 

Ark.—Stout Lumber Co. v. Tread- 
well, 263 S.W. 51, 165 Ark. 1388; Hay 
v. Nickey Bros., 218 S.W. 855, 142 Ark. 
398; McGill v. Adams, 179 S.W. 489, 
120 Ark, 249; Burbridge v. Wilson, 
138 S.W. 880, 99 Ark. 455; Earle Imp. 
Co. v. Chatfield, 99 S.W. 84, 81 Ark. 
296; Clay v. Bilby, 78 S.W. 749, 42 
Ark. 101. 

D.C.—Guy v. District of Columbia, 
25 App.D.C. 117; Knox vy. Gaddis, 1 
App.D.C. 336. 

Ill.—Compton vy. Johnson, 88 N.E. 
991, 240 Ill. 621. 

Ind.—Macy v. Lindley, 99 N.E. 790, 
54 Ind.App. 157. 

Iowa.—Burke v. Cutler, 43 N.w. 
204, 78 Iowa 299. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


TAXATION 


The 


trine of laches 


La.—Rovens v. McRobinson, 42 So. 


251, 117 La. 731; Barrow vy. Wilson, 
2 So. 809, 39 La.Ann. 4038. 

Mich.—Carmell v. Parr, 126 N.W. 
835, 161 Mich, 429; Beuthien y. Dillon, 
125 N.W. 363, 160 Mich. 396; McFar- 
lane v. Simpson, 116 N.W. 982, 153 
Mich. 193; Owens v. Auditor-Gen., 
111 N.W. 354, 147 Mich. 683; Bending 
v. Auditor-Gen., 100 N.W. 777, 137 
Mich. 500; Cook v. Hall, 82 N.W. 59, 
123 Mich. 378. 

Mo.—Culbertson v. Edwards, 148 
S.W. 112, 243 Mo. 433; Morrison v. 
Turnbaugh, 91 S.W. 152, 192 Mo. 427. 

N.J.—Casselbury v. Piscataway Tp., 
43 N.J.Law 353. 

Ohio.—Consumers’ Brewing Co. v. 
Hardway, 2 OhioApp. 171. 

W.Va.—Smith v. Casto, 148 S.E. 
566, 107 W.Va. 1; Siers v. Wiseman, 
52 S.E. 460, 58 W.Va. 340. 

Ont.—Scholfield v. Dickenson, 10 
Grant Ch. 226. 

[a] Rule applied (1) to an action 
seeking to invalidate a conveyance 
for defective description of the prop- 
erty where tax title claimant had 
been in possession more than fifty 
years. Consumers’ Brewing Co. v. 
Hardway, 2 OhioApp. 171. To same 
effect Carmell v. Parr, 126 N.W. 835, 
161 Mich. 429. (2) Where plaintiffs 
seeking to quiet title had not paid 
taxes for forty-five years. McGill v. 
Adams, 179 S.W. 489, 120 Ark, 249, 
(3) Where owner neglected to keep 
land assessed and taxes paid for five 
years. Smith v. Casto, 148 S.E. 566, 
107 W.Va. 1. (4) Where suit was 
brought seventeen years after the 
sale and thirteen years after the tax 
title had been recorded. Naddo v. 
Bardon, 51 F. 493, 2 C.C.A. 335 [aff 47 
F. 782]. (5) A delay of over twenty 
years by an owner, ceasing to pay 
taxes, before suing to set aside a tax 
forfeiture and a tax deed, is barred 
by laches, where, during the period, 
the land has greatly enhanced in 
value, although the grantee in the tax 
deed failed to pay the taxes for one 
year and allowed them to stand for 
over two years before redemption, 
the grantee and those claiming un- 
der him paying the taxes for fourteen 
years prior to any forfeiture, and six 
years elapsing after redemption’ be- 
fore the owner asserted title. Bur- 
pga v. Wilson, 138 S.W. 880, 99 Ark, 


be 

[b] Fraud.—Where the former 
owner delayed fourteen years after 
the sale of land for taxes, and per- 
mitted the purchaser to pay the taxes 
and improve the land, he could not 
have the sale set aside for fraudulent 
combination preventing competition 
at the sale, in the absence of an ex- 


a ae 


[$§ 2039-2041 


Where the statute ran against void sales as well 
as against voidable and regular sales, and where the 
tax sale purchaser had continued in possession there- 
under for more than the required time, his deed was 
protected although based on a sale void for the fact, 
that the taxes had been paid.** r 

[§ 2040] f. Laches by Owner Attacking Tax Ti- 
tle?2—(1) ‘Doctrine Applied. 
statute of limitations, or in eases where the statute 
would not apply, the owner of land sold for taxes 
will be denied relief against the sale where he has 
delayed, for a great and unreasonable length of time, 
to seek rédyess;** more especially where the prop- 
erty has meanwhile been greatly enhanced in value 
by the labor or expenditures of the tax purchaser,** 
or where it has passed into the hands of innocent 
purchasers from him in good faith.?° 

[§ 2041] (2) Doctrine Not Applied. If the par- 
ticular case does not fall within the general rules 
governing laches elsewhere considered,** the doe- 


Irrespective of the 


cannot successfully be invoked.®* 


cuse for the delay. Oakley v. Hurl- 
but, 100 Ill. 204. 

[c]. Where nonresident owner had 
defaulted in payment of taxes for fif- 
teen years, nine years after a proper 
determination that the land subject 
to such taxes was barren, swamp, 
worthless, or abandoned, such owner 
was barred by laches from attacking 
the title of the state. Beuthien v. 
Dillon, 125 N.W. 363, 160 Mich. 396. 

[d] Where land in one county was 
taxed as situate in another, which 
fact the owner could have discovered 
by the slightest diligence, and that, 
after a purported forfeiture and sale 
of the land for unpaid taxes, the hold- 
er of the tax deed was bearing the 
burden of taxes against the land, a 
suit to cancel the tax deed was barred 
by laches after the holder of the tax 
deed had paid the taxes for more than 
twenty years. Hay v. Nickey Bros., 
218 S.W. 855, 142 Ark. 398. 

34 Steinbeck v. Bon Homme Min. 
Co., A 52): BA 333, SA \C.CsA 2 raat. 
Louis, eté., Lumber, etc., Co. v. God- 
win, 108 S.W. 516, 85 Ark. 372; Oakley . 
v. Hurlbut, 100 Ill. 204; Shelton v. 
Horrell, 134 S.W. 988, 1387 S.W. 264, 
232 Mo, 358. 

35. Arbuckle v. Kelley, 144 F. 276: 
Flynn vy. Edwards, 36 F. 873; St. 
Louis, ete., Lumber, ete., Co. v. God- 
win, 108 S.W. 516, 85 Ark. 872; Hewitt 
v. Morgan, 55 N.W. 478, 88 Iowa 468; 
Pitts v. Seavey, 55 N.W. 480, 88 lowa 
336; Mathews v. Culbertson, 50 N. 
W. 201, 838 Iowa 434; Head v. How- 
cott Land Co., 44 So. 117, 119 La. 331. 

36. See Equity § 211 et seq. 

37. Davidson v. Timmons, 129 P. 
133, 88 Kan. 5538. And see cases infra 
this section. 

.[a] Delay not sufficient to consti- 
tute laches. see Indiana, etc., Lumber, 
etc., Co. v. Milburn, 161 F. 531, 88 C. 
C.A. 473; Compton vy. Johnson, 88 N. 
E. 991, 240 Ill. 621; Fuller v. But- 
ler, 32 N.W. 283, 72 Towa 729; Az- 
tec Copper Co. v. Auditor-Gen., 87 N. 
W. 895, 128 Mich. 615; Manwarrine 
v. Missouri Lumber, etc., Co., 98 S.W. 
762, 200 Mo. 718. 

{b] Laches could not be asserted 
where the grantee of a tax title from 
the state acquired such title July 15, 
and suit to cancel the title was begun 
August 9 following. Stout Lumber 
oe v. Treadwell, 263 S.W. 51, 165 Ark. 

-[c] Where land is improperly sold 
to state for nonpayment of taxes in 
fact paid, there is no limitation other 
than imposed by statute in proceed- 
ings to sell such land for benefit of 
the school fund, on right of the own- 
er, his heirs or assigns, by proper 
proceedings to establish such pay- 
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_ The equitable rule that laches is not a mere delay, 
_ but one working to the disadvantage of another,®* 
applies in actions attacking tax titles.?° Where one 
took out deeds five years old after being made a 
party defendant in an action to foreclose a mort- 
gage on the grounds that such person had or claimed 
to have an interest in the land, such deeds, when 
pleaded in defendant’s answer, were not protected 
by the statute,*® and the doctrine of laches has been 
held inapplicable as a defense in an action by the 
heir of an insane owner of lands, brought eighteen 
years after the sale;*+ and where the original owner 
had remained in possession for twenty-five years, 
and the tax sale purchaser had not taken out his 
deed or recorded it within the time allowed there- 
for, the original owner, in a suit claiming the land, 
was not guilty of laches,*? and the doctrine has been 


held inapplicable where the deed*# 


ment and to set aside such sale, and 
wherein the equitable defense of lach- 
es has no application. Ellis v. Hager, 
104 S.E. 607, 87 W.Va. 313. 

38. See Equity § 211. 

39. Hanley v. Federal Mining & 
Smelting Co., 235 F. 769; Jones v. 
Temple, 189 S.W. 847, 126 Ark. 86; 
Compton v. Johnson, 88 N.E. 991, 240 
Tl. 621. 

[a] Rule applied.—(1) Where the 
owner of lands did not commence suit 
until 1914 against claimant under tax 
title based on forfeiture for nonpay- 
ment of taxes in 1872 or 1873, such 
suit was not barred by laches, where 
the record did not show that defend- 
ant was injured by the delay. Jones 
v. Temple, 189 S.W. 847, 126 Ark. 86. 
(2) Where an agent of the owner 
bought land sold for taxes, and re- 
fused to accept money offered him by 
the owner for redemption for the rea- 
son that he had more than enough 
money belonging to the owner to re- 
deem it, and the agent, after getting 
a deed to the land in his own name, 
had the tenant attorney to him, and 
then quitclaimed to another who knew 
that the grantor had only a tax title, 
the fact that the owner lived nearby, 
and had knowledge of the transac- 
tions, did not bar him from asserting 
his rights. Compton v. Johnson, 88 
N.E. 991, 240 Ill. 621. 

40. Wolf v. Wolf, 128 P. 374, 88 
Kan. 205. ; 

41. Taylor v. Stringer, 1 Gratt. (42 
Va.) 158. 

42 Roth v. Munzenmaier, 91 N.W. 
1072, 118 Iowa 326. 

Possession of owner as bar against 
tax sale purchaser generally see su- 
pra § 2026. 

43. Colo.Empire Ranch & Cattle 
Co. v. McPherin, 142 P. 419, 26 Colo. 
App. 225; Empire Ranch & Cattle Co. 
v. Weldon, 141 P. 138, 26 Colo.App. 
111; Terry v. Gibson, 128 P. 1127, 23 
Colo.App. 273. 

Kan.—Harris v. Defenbaugh, 109 P. 
681, 82 Kan. 765. 

Mass.—Bertram v. Wilbur, 141 N.E. 
99, 246 Mass. 377. 

Mo.—Harttmann vy. Owens, 240 S. 
W. 113, 293 Mo. 508; Voights v. Hart, 
226 S.W. 248, 285 Mo. 102; Meriweth- 
er v. Overly, 129 S.W. 1, 228 Mo. 218. 

Wis.—Gould v. Killen, 139 N.W. 
THSs Laces: LOT. 

[a] Delay of six and one-half 
years before suing to quiet title 
against a tax deed void on its face did 
not constitute laches. Hmpire Ranch 
& Cattle Co. v. Weldon, 141 P. 138, 26 
Colo.App. 111. 

[b] Where owner had attempted 
to pay taxes and was prevented by 
misinformation of the town treasurer, 
and the tax deed was void in conse- 
quence, delay on his part did not af- 
fect his right to relief. Gould v. Kil- 
len, 139 N.W. 758, 152 Wis. 197. . 

[ec] Mere failure to assert his title 
for long period will not estop the 
owner from maintaining an action 
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the issuance of 


or sale** or as- 


against one claiming under a void tax 
deed, whose possession has never rip- 
ened into title by prescription, and 
who is not protected by any statute 
of limitations. Marysville Inv. Co. v. 
Holle, 51 P. 281, 58 Kan. 773...And 
see Williams v. Sands, 158 S.W. 47, 
251 Mo. 147 (that after defendant 
bought land at a tax sale plaintiff 
had a conversation with him in 1905, 
in which he stated that he would like 
to buy back the land upon paying 
what it cost defendant, which defend- 
ant refused, after which plaintiff stat- 
ed that he had found some little ir- 
regularity in the title, did not estop 
plaingiff by laches from maintaining 
a suit to determine interest and quiet 
title brought about three years after 
the death of plaintiff’s father in 1905, 
he having owned the land until his 


death). 
[d] Gaches doctrine held inap- 
plicable: (1) In suit to clear title 


clouded by void tax deed within six 
years after owner discovered invalid- 
ity of tax sale see Bertram v. Wilbur, 
141 N.E. 99, 246 Mass. 877. (2) Toa 
void tax deed five years old. Finn v. 
Jones, 102 P. 479, 80 Kan. 431. 

44. Sayers v. Burkhardt, 85 F. 246, 
29 C.C.A. 187; Tatum v. Arkansas 
Lumber Co., 146 S.W. 135, 103 Ark. 
251; Horton vy. Salling, 119 N.W. 912, 
155 Mich. 502; Myers v. De Lisle, 168 
S.W. 676, 259 Mo. 506, 52 L.R.A.N.S. 
937; Bell v. Ham, 173 S.W. 744, 188 
Mo.App. 71. 

[a] Where legal owner had not 
paid taxes for forty years, he could 
recover against claimant under a tax 
sale void for failure to bring tax suit 
against the proper person. Bell vy. 
Ham, 173 S.W. 744, 188 Mo.App. 71. 

[b] Where purchasers had paid 
taxes for from two to five years after 
purchasing at a void tax sale, failure 
of the true owner to assert his title 
was not laches. Tatum vy. Arkansas 
Lumber Co., 146 S.W. 135, 103 Ark. 


251. 

{e] Fraudulent sale for nonentry 
for taxation, where the purchasers 
had not taken possession, was held 
open to attack after four years. Say- 


ers v. Burkhardt, 85 FE. 246, 29 C.C.A. 


137. 

{d] Stranger to title—Where a 
sale was void, laches could not be im- 
puted to a stranger to the title, seek- 
ing twelve years later to cancel the 
sale and purchase the land. Horton 
v. Salling, 119 N.W. 912, 155 Mich. 
5 


02. 

{e] Failure to pay taxes for near- 
ly twenty years did not constitute 
laches barring recovery by the owner 
where the tax sale was void for being 
held pursuant to proceedings without 
notice, and where the owner had no 
knowledge that the purchaser at such 
sale was in possession and improving 
the land. Myers v. De Lisle, 168 S.W. 
676, 295 Mo. 506, 52 L.R.A.N.S. 937. 

[f] Equity of tax sale purchaser 
after abandonment of property sold 
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sessment*® was void, where there was no actual 
possession by the tax sale purchaser under his ti- 
tle,*® or where the tax title claimant is not,*7 and 
has not been,*® in adverse possession, or where the 
owner paid the taxes without taking possession after 


the certificate of sale until com- 


mencing the action,*® or where suit was brought be- 
fore the purchaser paid the taxes on the land under 
his color of title for the time required,°® or where 
the owner had not been notified of the tax suit,°! or 
where the tax title claimant had notice of the in- 
validity of his deed prior to his purchase and of an 
adverse claim, and had made no improvements on 
the land,®? or where the owner remained in con- 
structive possession of wild lands,** or where the 
holder of the tax title never entered possession or 
acquired right of possession because of a defective 
notice to redeem ;°* 


nor was the doctrine appli- 


as not being superior to equity of 
holder under void tax sale see Mur- 
phy v. Burke, 49 N.W. 387, 47 Minn. 


45. Hassett v. Everson, 82 A. 33, 33 
R.I. 400. 

[a] RBule stated.—Where an as- 
sessment for taxes is invalid, and a 
sale for nonpayment of taxes is made, 
the purchaser obtaining, possession 
acquires no title until he has been in 
adverse possession for the statutory 
period, and until the running of such 
period the owner is not guilty of lach- 
es, precluding a recovery of the prop- 
erty. Hassett v. Everson, 82 A, 33, 33 
R.I. 400. 

46. State v. Sponaugle, 32 S.E. 283, 
45 W.Va. 415, 43 L.R.A. 727. 

47. Harris v. Defenbaugh, 109 P. 


681, 82 Kan. 765. 
Creed, 120 N.H. 589, 


48. Phelps v. 
231 Mass. 228. 

[a] In absence of evidence of title 
in purchaser acquired by adverse pos- 
session, the original owner is not 
barred by laches from maintaining 
bills to have tax deeds declared void 
as a cloud on his title. Phelps v. 
Creed, 120 N.E. 589, 231 Mass. 228. 

49. Secret Valley Land Co. 
Perry, 202 P. 449, 187 Cal. 420. 

50. Carmical v. Arkansas Lumber 
Co., 152 S.W. 286, 105 Ark. 663. 

51. Fleming v. Wilson, 211 S.W. 
73,277 Mo, 571. 

[a] Rule stated.—Where the own- 
er of land was not notified of a tax 
suit, his interest was not affected by 
a sale for taxes, and his failure to as- 
sert title for twenty years did not 
constitute laches preventing his re- 
covery of the land from the tax pur- 
chaser who had made no improve- 
ments on the land which was not sus- 
ceptible of tillage. Fleming v. Wil- 
son, 211 S.W. 73, 277 Mo. 571. See 
Blinn v. Grindle, 109 P. 122, 58 Wash. 
679 (where a suit to cancel a tax deed 
under a foreclosure was begun within 
the limited time fixed by the statute, 
it was not barred by laches where the 
certificate was foreclosed upon a serv- 
ice of summons to ‘“‘persons to whom 
assessed and all persons unknown’). 

52. Meriwether v. Overly, 129 S. 
W. 1, 228 Mo. 218. 

53. Carmical v. Arkansas Lumber 
Co., 152 S.W. 286, 105 Ark. 663; For- 
dyce v. Vickers, 138 S.W. 1010, 99 Ark. 
500; Belcher y.. Harr, 126 S.W. 714, 
94 Ark, 221. 

Effect of possession of such land 
Renee see supra § 2032. 

54, : 


Vv. 


A F. Sanborn Co. v. Johnson, 
111 N.W. 1091, 148 Mich. 405. 

{a] Rule stated.—Where the hold- 
er of a tax title never entered into 
possession and never acquired a right 
of possession because of the service 
of a defective notice to redeem, the 
original owner was not guilty of lach- 
es in failing to institute a suit to 
cancel the tax deed as a cloud on his 
title until three or four years had 
elapsed after the issuance of a writ 
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cable where land of a cotenant was sold for taxes 
and he did not learn of it until seven years there- 
after and a suit by his trustee in bankruptcy was 
not commenced until four years later;°> and where 
neither the former owner or the tax title claimant 
was in possession of wild and uncultivated lands, 
and the latter had done nothing upon the land, aside 
from paying taxes, from a sense of security caused 
by the former owner’s inactivity, the doctrine of 
laches was. inapplicable in a suit by the owner;°® 
and under this rule plaintiff in constructive posses- 
sion was not. barred by laches although defendant, 
holding under a void tax deed, had taken posses- 
sion and had made improvements on the land.** 
Where it is not shown that the conduct of a pur- 
-chaser at the tax sale was not influenced by the 
fact that no one was in possession, plaintiff, in an 
action to recover the land, was not chargeable with 
laches;°S and it has been held that, where there 
was no claim of any statement or conduct on the 
part of the owner relative to the ownership of the 
land sold for taxes which would estop him from as- 
serting his title thereto against one holding under 
a purchase from the state of land bid in by it for 
taxes, he would not be barred by laches from assert- 
ing his title no matter how greatly the land had en- 
hanced in value,°® where there were no superven- 
ing equities calling for relief.°° Under a void sale 
it has been held that an action would not be barred 
although the land had greatly enhanced in value,*? 
and that, where the tax title claimant took posses- 
sion of wild lands and made improvements thereon, 
he could not invoke the defense of laches against 
the original owner on account of his failure to pay 
the taxes on the land,°? unless taxes have been paid 
for the duration of the statute under color of ti- 
tle;®% and where the action was brought within the 
statutory period, neglect to pay taxes for “a good 
many years” was not laches which would bar an 
action to set aside the tax deed,®* or to quiet title 
to the land,®* unless the tax title claimant had paid 
the taxes for a sufficient time under the statute 
before commencement of the suit.6© Where the 
tax title claimant under a void deed paid taxes be- 
fore their maturity, the failure of the holder of a 
valid tax deed to pay the taxes did not show neg- 
lect, and the fact that he did not pay the taxes for 
several years because claimant under the void deed 
made payments before their maturity did not con- 
stitute laches barring a recovery.°* Where land had 
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forfeited to the state for nonpayment of taxes, a 
suit to cancel the forfeiture commenced shortly after 
the conveyance and after the land had been put back 
on the tax books»was not barred by laches.°* An 
action to quiet title to unoccupied lands against a 
tax title, commenced within five years after passage 
of a statute authorizing one holding the legal title 
to land to maintain a suit to quiet title, did not bar 
the right. of action, although the sale for taxes was 
had twenty years previous to the commencement 
of the action.®® 

Land occupied as homestead. Where an heir sued 
his stepfather to cancel a tax deed to land which | 
descended from his father, the suit was not barred — 
by laches where his mother continued to occupy the 
land as a homestead after the death of such heir’s 
father until her own death, which occurred a short 
time before the suit was brought.’° 

Wild land. The purchaser of land sold at tax 
sale which was void for insufficient description 
could not defeat the rights of the owner on the the- 
ory of laches by showing that the sale was made 
many years before the owners instituted suit to 
quiet title, where it was shown that the land was 
wild, uninelosed timber land that had not been in 
the physical possession of anyone until a week be- 
fore the trial;71 and an original owner was not 
estopped by laches sixteen years after a void sale 
to wild unoccupied lands and where the record title 
did not afford presumptive possession.72 — 

Laches ds applied to legal title. In a suit by the 
original owner to quiet-title, brought under a stat- 
ute covering the whole range of legal and equitable 
interests, but where the owner does. not ask equi- 
table relief, nor plead any fact authorizing it, and 
stands on his legal title and seeks only what the 
cold law gives him, the doctrine of laches is inap- 
plicable.7* 

Stale demand.’ In an:action of trespass against 
the grantees in a tax deed, unsupported by evidence 
that the tax laws had ever been complied with, it 
was held that the doctrine of stale demand had 
no application where the deed did not operate to 
divest the owner of the legal title;7® but a claim 
for a resulting trust more than forty years after 
the alleged defaulting trustee had died and devised 
the land in hostility to the supposed resulting trust 
was a stale demand as against the purchaser from 
the devisees at a tax sale.7% 

Estoppel. Where one secured the equitable title 


of assistance to the holder of the tax 
title. G. F. Sanborn Co. v. Johnson, 
111 N.W. 1091, 148 Mich. 405. 

55. Shrewsbury v. Horse Creek 
Coal Land Co., 88 S.E. 1052, 78 W.Va. 
182. 

56. Indiana & Arkansas Lumber 
Co. v. Milburne, 161 F. 531, 88 C.C.A, 
473. 

57. Fordyce v. Vickers, 138 S.W. 
1010, 99 Ark. 500. 

58. Glynn v. Maxfield, 76 A, 196, 75 
N.H. 482. 

59. Carmical v. Arkansas Lumber 
Co.; 152,.S.W. 286, 105 Ark. 663. 

60. Earle Improvement Co, v. Chat- 
field, 99 S.W. 84, 81 Ark. 296. 

[a] Rule stated.—Equity will not 
divest the title of the owner of lands 
by laches until there has been an 
equal or greater length of time than 
permitted by the statute of limita- 
tions, simply because there was a 
great enhancement in the value of 
the land, in the absence of some su- 
pervening equities calling for relief, 


thus failure to pay taxes for seven 
years on wild land was not laches 
barring a Suit by the owner to cancel 
as a cloud on his title a tax deed giy- 
en to a purchaser at a void tax sale 
who had paid the taxes for five years 
and the land had greatly increased in 
value. Harle Improvement Co. v. 
Chatfield, 99 S.W. 84, 81 Ark. 296. 

61. Earle Improvement Co. v. 
Chatfield, supra. 

{a] Failure to pay taxes for seven 
years on wild uninclosed land was not 
laches barring a suit by the owner 
to cancel as a cloud on his title a tax 
deed given a purchaser at a void tax 
sale, who paid taxes thereon for five 
years, even though the land had been 
greatly increased in value. Earle Im- 
provement Co. v. Chatfield, 99 S.w. 
84, 81 Ark. 296. 

62. Fordyce v. Vickers, 138 S.W. 
1010, 99 Ark. 500. 

63. Fordyce vy. Vickers, supra. 


64. Gould v. White, 103 P. 460, 54 
Wash. 394. 
65. Keaton v. Hamilton, 175 S.W. 


967, 264 Mo. 564. 

66. Herget v. McLeod, 143 S.w. 
103, 102 Ark. 59. 

67. Meriwether v. Overly, 129 S. 
W. 1, 228 Mo. 218. : 

68. Temple v. Bradley Lumber Co., 
164 S.W. 769, 112 Ark. 29. 

69. Burkham v, Manewal, 94 S.W. 
520, 195 Mo. 500. 

70. Davis v. Neal, 140 S.W. 278, 
100 Ark. 399, L.R.A.1916A 999, 

71. Green v. Jackmann, (Mo.) 197 
S.W. 341. 

Possession of wild lands generally 
see supra § 2032. 

72. Weir v. Cordey Lumber Co., 85 
S.W. 341, 186 Mo. 388. 

Possession of wild and unoccupied 
lands generally see supra § 2032. 

73. Workman v. Moore, (Mo.) 177 
S.W. 862. 

74. Defined see Equity § 211 text 
and notes 40-47, 

75. Telfener v. Dillard, 7 S.W. 847, 
70 Tex. 139. 

76. Keely v. Weir, 38 F. 291. 


For later cases, developments anid changes in the law see Annotations, same title and section number, 
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§§ 2041-2043] 


to land. by paying the purchase price, but did not 
secure the patent title, and thereafter remained 
outside the county for twenty years, during which 
time the land greatly increased in value, he was 


not estopped from setting up his 
tax title purchaser, although the 


taxes against the land during the owner’s absence.77 
Action by stranger. Laches could not be imputed 
to a stranger who delayed twelve years before seek- 


ing to eancel a void sale of state 
purchase such land.78 


[§ 2042] g. Laches by Tax Title Claimant Con- 
Independently of statutes of lim- 
itation, great and unreasonable delay on the part 
of the purchaser in asserting his rights may deprive 
him of the ordinary remedies;8° but one will not 
be barred by laches in a suit to confirm title under 
-a tax sale where he does not ask equitable relief, 
but relies on a valid legal right,S' or relies on a 
tax deed which does not embrace land which is the 


firming Title.79 


subject of the action;82 and under 


77. Fleming v. Pemiscot Land & 
Cooperage Co., (Mo.). 211 S.W. 74. 

Estoppel as applied to actions con- 
cerning tax titles generally see supra 
§§ 2016, 2017. 

7S. FFOrton © V.. oalline, -119° Wow. 
912, 155 Mich. 502. 

79. As defense in action against 
claimant under tax title see supra §§ 
2040, 2041. 

80. Slattery v. Heilperin, 34 So. 
139, 110 La. 86; Wolcott v. Holland, 
27 OhioCir.Ct. 71; Mariner v. City of 


Milwaukee, 131 N.W. 442, 146 Wis. 
605. 
[a] Rule applied.—Where one pur- 


chased the tax title interest to land 
purchased by a city and later sold for 
taxes, and four years thereafter knew 
that the city claimed title, and that 
the tax title was claimed to be void 
for the reason that the city owned 
the land when the tax was confirmed, 
and that the land was not taxed on 
the theory that it was city property, 
and never tried to settle the question 
of title, nor ask that it be assessed, 


and did nothing to indicate that he, 


elaimed title, he was estopped to 
claim title against the city thirty- 
eight years Jater. Mariner v. City of 


Milwaukee, 131 N.W. 442, 146 Wis. 
605. 
[b] “Reasonable time.’’?—Where 


one claims tax title interest to dis- 
puted property, a person against 
whom the claim is held should be no- 
tified thereof within a reasonable 
time. Mariner v. City of Milwaukee, 
1381 N.W. 442, 146 Wis. 605. 

81. Galloway v. Battaglia, 202 S. 
W. 836, 133-Ark. 441. 

[a] Intervener was not barred by 
laches or limitation from asserting 
title to an undivided one-fifth inter- 
est to an inheritance which had not 
been lost in a foreclosure proceeding. 
Galloway v. Battaglia, 202 S.W. 836, 
133 Ark. 441. - 

82. Denver Trackage & Improve- 
ment Co. v. Colorado & S. Ry. Co., 145 
P. 707, 58 Colo. 313. 

_ 83 Meriwether v. Overly, 129 S. 
W. 1, 228 Mo. 218. 

84. Parties generally see Parties 
OM Cdet DLs 

85. Scott v. Watkins, 22 Ark. 556. 

s6. U.S.—Hintrager v. Nightin- 
gale, 36 F. 847. 

Ark.—Scott v. Watkins, 22 Ark. 556. 

Fla.—Bevill v. Smith, 6 So. 62, 25 
Fla. 209. 

Ky:—Sears v.° Hull, 145 S.W. 760, 
147 Ky. 745. 

La.—Webb v. Shiflett, 123 So. 620, 


168 La. 920; Kinchen v. Ligamari, 
130 So. 228, 14 La.App. 497; Lememe 
n re 


vy. Dupuis, 2 La.App. 726; 


TAXATION 


title against the 
latter had paid 


thereby.** 


tax land and to 


a statute provid- 
Sees Realty Co., 4 La.A. (Orleans) 


Miss.—Paepeke-Leicht Lumber Co. 
v. Savage, 101 So. 709, 137 Miss. 11; 
Smith v. W. Denny & Co.,° 43 So. 479, 
90 Miss, 434; Trager v. Jenkins, 23 
So. 424, 75 Miss. 676; Metcalfe v. 
Perry, 5 So. 232, 66 Miss. 68. 
Tex.—Allen v. State Mortg. Corpo- 
ration, (Civ.App.) 12 S.W.(2d) 249. 
Wash.—Bardon v. Hughes, 88 P. 
1040, 45 Wash. 627. 
ga re hy breme v. Haney, 31 Wis. 


a] Life tenant and remainder- 
man.—Where the purchaser at a tax 
sale, suing to foreclose his lien, makes 
the life tenant the only defendant, 
and the land is sold under the decree 
for the full amount of the lien, only 
the interest of the life tenant passes 
by the sale, and the lien on the in- 
terest of the remainderman is extin- 
guished. Williams yv. Hedrick, 96 F. 
657, 37% C.C.A. 552 [reh den 101 F. 876, 
PM OH Gules Cale nee 19 

[b] Action to foreclose tax lien 
against real owner of property is not 
void because he is not the person 


shown to be the owner by the tax rec-: 


ord. Bardon vy. Hughes, 88 P. 1040, 
45 Wash. 627. 

[c] Person holding unrecorded 
deed from owner, although received 
prior to the commencement of the ac- 
tion to foreclose the tax deed, is not 
a necessary party. Clark v. Connor, 
28 Iowa 311. 

{d] AU former proprietors.—A 
statute declaring that the purchaser 
may institute suit against the former 
proprietor or proprietors has been 
held clearly to imply that the suit 
shall be brought against them all, and 
an exception of nonjoinder has been 
held to entitle the party to a hearing 
on that question of fact. Lemoine v. 
Dupuis, 2 La.App. 726. 

[e] Trustee for creditors.—A pur- 
chaser at a tax sale, claiming more 
jand than was recited in the deed, 
cannot prevail in an action to quiet 
title to all the land claimed where 
the former owner, a nonresident, who 
was not personally served and did not 
appear, had conveyed the land to a 
trustee for creditors who had died 
and whose suecessor in trust was not 
made a party. Sears v. Hull, 145 S. 
W. 760, 147 Ky. 745. 

[f] Quitclaim deed intended as 
mortgage.—In an action to quiet ti- 
tle, where it appeared that defendant 
made a quitclaim deed to a third per- 
son, who made affidavit, as did de- 
fendant, that the deed was intended 
as a mortgage, it has been held that 
defendant was still the real party in 
interest. Walton y. Moore, 113 P. 58, 


*By FRANCIS J. LUDES (§§ 2043-2065). 
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ing that, where land sold is not redeemed at the 
end of one year from the date of the sale, the earli- 
est date at which the purchaser or his assignee shall 
be entitled to a deed is one year from the date of 
the sale, failure of a tax sale purchaser to obtain 
a deed until thirteen months after the sale did not 
amount to laches where others were not misled 


[§ 2043] 5. Parties.*8* Grantee of a state as tax 
sale purchaser, although not in possession, may bring 
suit to confirm his title.®® 
a tax title or to foreclose a tax lien, all persons should 
be joined as defendants who claim a title or interest 
in the premises adverse to the tax title,’® and in an 
action of ejectment by the purchaser at a tax sale 
against a tenant, the landowner, being an ‘adverse 
claimant, has a right to become a party defendant.8? 
A suit to set aside a tax sale, or to remove the cloud 
on title, may be brought by the real owner. of the 
property, or, in proper cases, by one holding the 
title as a trustee,*® and several persons jointly in- 


In an action to confirm 


Tha Pd 057 58sOr,23 

[g] Curator ad hoc.—Under a 
statute requiring the court to appoint 
a curator ad hoc, in suits concerning 
tax titles, to receive service and rep- 
resent the former proprietor where he 
is a nonresident, is unknown, or his 
residence is unknown (1) the appoint- 
ment of a curator ad hoc is not justi- 
fied where the identity and residence 
could have been readily established 
by the use of reasonable diligence or 
by resort to ordinary means of in- 
quiry (Quaker Realty Co. v. O’Rourke, 
9 La.A.- (Orleans) 237),.(2) and a 
curator ad hoc when properly ap- 
pointed under the statute cannot rep- 
resent the owner on any issue other 
than the validity of the tax sale, or 
litigate with anyone except the pur- 
chaser at the tax sale (Folger vy. St. 
Paul, 58 So. 890, 130 La. 1082). 

[h] Statute authorizing action con- 
strned.—The purpose of Act (1898) 
No. 101 p 127 is to enable a tax pur- 
chaser to quiet his title by bringing 
suit against the real party or parties 
in interest; and such suit may be 
properly brought, although not 
brought against the persons to whom 
the property was assessed when sold, 
if such assessment was erroneous, 
and such persons have neither title 
nor interest in the title. Slattery v. 
Kellum, 38 So. 170, 114 La. 282, 

87. Queen City Inv. Co. yv. Kreider, 
(Mo.) 31 S.W.(2d) 1002. 

8s8.. Glos.v. Ambler, 75 N.E. 764, 
218 Ill. 269; Barke v. Early, 33 N.W. 
677, 72 Iowa 273; Watson v. Phelpsy 
40 Iowa 482; Jenkins v. Kirby, 111 S. 
BE. 307, 90 W.Va. 4386. And see cases 
infra this note. 

[a] Purchaser pendente lite.—(1) 
Where, after filing of an original 
complaint in a suit to set aside tax 
deeds, plaintiff sold the premises in- 
volved, the filing of a supplemental 
bill, making the purchasers parties 
plaintiff, has been held to authorize 
them to take advantage of the inter- 
est granted to them by the original 
plaintiff (VIk v. Glos, 139 N.E. 401, 
308 Ill. 250), (2) and the latter has 
a right to remain in the suit for his 
own protection (Vlk v. Glos, supra; 
Phillips v. Glos, 118 N.E. 433, 282 111. 
224). 

[b] Owner who has transferred 
his interest and bound to give a title 
may have not merely a right, but a 
duty, to establish that title and may 
maintain a suit to cancel tax certifi- 
catés. Sutherland y. Spruce Grove, 
14 Alta.L. 284. 

[ce] Joint tenants and grantees.— 
(1) Where there was a parol partition 
of land between two joint tenants, but 
no deeds passed between them, legal 
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terested in the premises may bring the suit,*® but 
it may not be brought by one not alleging any in- 
terest in the premises in himself, or any interest 
in the suit other than as attorney in fact.°® All 
persons claiming title under the tax sale attacked 
may be joined as defendants within the discretion 
of the court,®! and suits to set aside a tax sale, ete., 
should be brought against the purchaser at the tax 
sale or his assignee or grantee and those claiming 
an interest under him or jointly with him;°®? but 
ordinarily no other defendants are necessary,°* the 
state or county not being a necessary party except 
where it was the purchaser at the sale,®* and the 
issue at this stage being between the former owner 
of the premises and the holder of the tax title, the 
public officers who were concerned in the tax pro- 
ceedings are neither necessary nor proper parties,®® 
except as the representatives of the state or county 
in cases where the latter was the purchaser.°® In 
an action to compel a reconveyance of property sold 
for taxes, persons who were the proper parties to 
make a tender, necessary for redemption from a 


TAXATION 


[§§ 


tax sale, have been held to be the proper parties 


to bring a petition to compel a reconveyance.** i 


Where there is a want of proper parties, the suit 
will be dismissed,°* : 
Intervention. In an action of ejectment by the 


owner of land against the purchaser at a tax sale, ||. 
it has been held that-a mortgagee claiming the right || 


to redeem is not entitled to intervene.®® Where 
one intervenes in a suit to quiet title, he. thereby 
waives any right he might otherwise have had to 
object. to the adjudication of his claim during the 
further progress of the cause on the ground that 
its existence was not alleged in the original bill,+ 
or that it had not been asserted before the suit was 
brought or his petition to intervene was filed,’ and 
he cannot claim that he has not asserted his claim 
of title with sufficient particularity or strength to 


' entitle complainant to have an adjudication thereof.* 


[§ 2044] 6. Process. Process in cases of this 
kind is governed by the ordinary rules, save for ex- 
ceptions growing out of the peculiar nature of the 
proceedings.® 4 


title to the whole remaining vested in 
them jointly, and the whole tract was 
assessed to, and payment of taxes 
thereon made by, the grantee of one of 
the joint tenants by two deeds, one 
conveying his undivided interest in the 
whole tract, and the other by metes 
and bounds the part allotted to him 
severally by the partition, so that the 
taxes on the whole tract were dis- 
charged, such joint tenants and the 
grantee could join in a suit to set 
aside a tax deed to the purchaser for 
the taxes for the same year of the 
part allotted to the other joint tenant, 
assessed in the name of both joint 
tenants, and to remove such deed as a 
cloud on their title. Lefever v. 
Thomas, 70 S.E. 1095, 69 W.Va. 88. 
(2) The grantee of one joint tenant to 
whom a part of land was sold subse- 
quent to the year for which the land 
was returned as delinquent has been 
held not a necessary party in a suit 
to set aside a tax deed for the land. 
Lefever v. Thomas, supra. (3) Ina 
suit to set aside a tax deed for land 
illegally returned delinquent and sold, 
the interest of one who had acquired 
title to a portion of such land prior 
to the year for which it was so re- 
turned delinquent, and sold in the 
name of his vendor, is so separable as 

_ not to render him an indispensable 
party to the suit by his vendor, and 
the court, without his presence as a 
party, may proceed to final decree in 
favor of the vendor without affecting 
“his interests. Lefever v. Thomas, su- 
pra. 

89. Corrigan v. Schmidt, 28 S.W. 
$74, 126 Mo. 304. 

90. Posvar v. Pearce, 263 P. 711, 
37 Wyo. 509. 

91. Pierson v. Castell Land & Har- 
bor Co., 105 So. 274, 159 La. 158. 

[a] hus, in an action to annul a 
tax adjudication of land to the state, 
whence certain persons acquired, each 
for himself, by successive title, cer- 
tain portions of such land, such per- 
sons could be joined, within the dis- 
eretion of the court, as defendants, 
plaintiff's action being common 
against all of them, and defendants 
having a common interest to defeat 
that action. Pierson v. Castell Land 
& Harbor Co., 105 So. 274, 159 La. 158. 

[b] Community property.— Where 
property acquired by a husband at a 
tax sale becomes community property 
of himself and his wife, the latter is 
@ necessary party to an action to set 
aside the tax sale and deed, and which 
must be brought within the requisite 
time. Dabney v. Stearns, 132 P. 400, 
CR ears 583 [aff 127 P. 192, 70 Wash. 


— 


92. Ark.—Twombly v. Kimbrough, 
24 Ark. 459, 

Ill.—Jones v. Glos, 86 N.E. 282, 236 
Ill. 178; Larson y. Glos, 85 N.E. 926, 
235 Ill. 584 [rev 138 I11.App. 412]; 
ee v. Prall, 24 N.E. 521, 133 I. 

Kan.—Morris v. Lemmon, 49 P. 814, 
6 Kan.App. 423. 

La.—Amrheim y. Champion, 9 La. 
A. (Orleans) 246. 

Mo.—Mangold v. Bacon, 141 S.W. 
650, 2837 Mo. 496. 

Neb.—Herman y. Barth, 124 N.W. 
135, 85 Neb. 722. : 

S.C.—Pool v. Evans, 35 S.H. 436, 57 
S:Cenies 

W.Va.—Jarrett v. Osborne, 101 S.E. 
162, 84 W.Va. 559. 

Wis.—Gilkey & Anson Co. v. Doolit- 
tle, 152 N.W. - 899," 161 2 Wis. “1635 
Stephenson v. Doolittle, 100 N.W. 
1041, 123 Wis. 36. 

[a] Purchaser pendente  lite.— 
Where defendant’s wife purchased 
certain tax deeds after the filing of 
a bill and the service of summons in 
a suit to set the same aside, she was 
held not a necessary party to the suit. 
Glos v. Hanford, 72 N.E. 439, 212 Ill. 


261. 

[b] Receiver.—Where a receiver 
was in custody of the property while 
taxes were due thereon, he is a prop- 
er party to an action to cancel a tax 
deed as a cloud on the title. Head- 
man v. Board of Com’rs of Brunswick, 
98 S.BE. 776, 177 N.C. 261. 

93. Bedgood v. Mclain, 15 S.E. 
670, 89 Ga. 793; Lufkin v. Galveston, 
11 S.W. 340, 73 Tex. 340. 

[a] Property assessed in name of 
third person.— Where the tax was as- 
sessed on the land in the name of a 
third person, and plaintiff sues to set 
aside the sale on an allegation that 
the land belonged to him and not to 
such third person, and where an ac- 
tion to determine title is already 
pending between plaintiff and such 
third person as adverse claimants, it 
is not necessary to join the third per- 
son as defendant in the controversy 
concerning the tax sale. Gilman vy. 
Sheboygan County, 48 N.W. 111, 79 
Wis. 26. 

[b] Assignee of certificate of pur- 
chase given at a tax sale is not a nec- 
essary party in an action by the peo- 
ple to compel a determination of de- 
fendant’s claim under a deed from 
the assignee. Peo, v. Firth, 151 N.Y. 
S. 705, 88 Mise. 217. 

94. Ostrander v. Bell, 192 N.Y.S. 
262, 199 App.Div. 3804; Moores y. 
Clackamas County, 67 P. 662, 40 Or. 
536; Pool v. Evans, 35 S.H. 436, 57 


S.C. 78; Harrison v. Sharpe, (Tex.Civ.| firm a 


App.) 210 S.W. 731; Rowland v. Klep- 
per, (Tex.Civ.App.) 189 S.W. 1033 
[mod on other grounds (Commn.App.) 
227 S.W. 1096]. See also Lasher v. 
Tretheway, 10 B.C. 438 (holding that 
a municipality may be joined as a 
party defendant with the tax pur- 
chaser in a suit to set aside a tax sale 
deed and for an account and damages 
against the municipality). 

[a] Statute providing for making 
state party to an action of ejectment 
against a tax purchaser from the 
state for the protection of the inter- 
ests of the person claiming title un- 
der its conveyance has been held not 
to contravene any constitutional right 
of plaintiff. Lombard v. McMillan, 70 
N.W. 673, 95 Wis. 627. 

95. U.S.—West v. Duncan, 42. F. 
430. But see Commercial Bank v. 
Sandford, 99 F. 154 (holding that, in 
a suit against a purchaser at a tax 
sale to set aside such sale on the 
ground that the action of the sheriff 
who made it was illegal, such sheriff 
is a proper party defendant). 

Ga.—Williams vy. Forman, 123 S.E. 
20, 158 Ga. 89. 

Mich.—Christian v. Soderberg, 76 
N.W. 126, 118 Mich, 47; Greenley WV. 
Hovey, 73 N.W. 808, 115 Mich. 504. 

Ohio.—Harrison v. Owen, 3 Ohio 
Dec. (Reprint) 55, 2 Wkly.L.Gaz. 315. 

Wash.—City of Everett v. Morgan, 
233 P. 317, 237 BP. 508, 1383 Wash. 225. 

96. Sanders v. Saxton, 33 Misc. 
389, 67 N.Y.S. 680. 

[a] In suit by one entitled to 
deed of state’s title to real estate, 
acquired by its purchasing the same 
at a tax sale and to establish his in- 
terest therein, the auditor general is 
a proper party, and complainant may 
ask that he execute a proper deed. 
Horton v. Helmholtz, 112 N.W. 930, 
149 Mich. 227. 

[b] State tax collector.—Tax sales 
to the state cannot be annulled in an 
action against the state tax collector 
alone, and a judgment against the 
state rendered in such an action is an 
absolute nullity. In re Quaker Re- 
alty Co., 53 So. 526, 127 Ta. 208. 

97. La Roche y. Kinchlo, 114 S.E. 
706, 154 Ga. 547. 

98. Kinchen vy. Ligamari, 130 G 
228, 14 La.App. 497. a4 

Ne Slade y. Rose, 188 F. 749. 

98 Fla. 438. 

2. Jordan v. Baugher, supra. 
3. Jordan y. Baugher, supra. 

aes Generally see Process 50 C.J. 
p ‘ 

5. See cases infra this note. 
[a] Wrong name.—A suit to con- 
tax title, served on ‘“Arvella 


For later cases, developments and changes in the law see Annotations, same title and section number, 


« IP 


Jordan v. Baugher, 124 So. 32, - 


§§ 2045-2046] 


_  [§ 2045] 7. Pleading—a. In General. A purchas- 
er at a tax sale need not plead his tax title spe- 
cially,® but may aver ownership in general terms.” 
However, when a tax title is specially set forth in 
pleadings, it is necessary that every fact should be 
averred which is requisite to show that each of the 
statutory provisions has been complied with;’ and 
it 1s not enough to allege that the proceedings, or 
any of the proceedings, were taken “duly” or “ac- 


cording to the statute.”® 


[§ 2046] b. Complaint, Petition, or Bill—(1) Ac- 
In accordance with the 
general rule,’ a bill to confirm a tax title or to 
quiet title must staté a cause of action.! 
a complaint in an action brought under a statute, 
prescribing the form of complaint to be used in 


tions by Tax Purchaser. 


Romaine,” has been held not to have 
the effect of confirming a tax title to 
property sold for taxes assessed to 
“Romain Abdella.’ Antoon y. Wil- 
kinson, 6 La.App. 242. 

[b] Publication as to unknown 
persons.—(1) Where a statute re- 
quires the notice in tax suits to be in 
the name of the state and county and 
directed to all persons owning or hav- 
ing or claiming any interest in the 
land, it has been held that a notice 
running in the name of the state only, 
and directed to the sheriff or any con- 
stable of the county, commanding him 
to summon unknown persons whose 
residence is unknown, is fatally de- 
fective. Babcock v. Wolffarth, 80 S. 
W. 642, 35 Tex.Civ.App. 512. (2) 
Where service of process is by publi- 
eation as to unknown persons only, 
and an abstract of title made an ex- 
hibit to a bill to confirm title shows 
the names of the apparent owners 
when the land was sold for taxes, 
the proceedings to confirm the title 
have been held void. Paepcke-Leicht 
Lumber Co. v. Savage, 101 So. 709, 137 
Miss. 11. 

[e] Copy of published notice re- 
turmed.— Where a statute requires a 
copy of the published notice to be 
mailed to the known address of a de- 
fendant in a suit to confirm a tax ti- 
tle, the fact that the copy was not 
delivered, but was returned to the 
clerk, has been held not to render the 
decree void. Davis v. Cass, 18 So. 
454, 72 Miss. 985. 

ota] Jurisdiction to issue writ of 

assistance.—A notice of the expira- 
tion of the time for redemption of 
certain tax sales, reciting that, if pay- 
ment was not made as required, the 
undersigned would institute proceed- 
ings for the possession of the land, 
has been held insufficient to confer 
jurisdiction on the court, without 
further process, to issue a writ of as- 
sistance. G. F. Sanborn Co. v. John- 
son, 111 N.W. 1091, 148 Mich. 405. 

[e] Affidavit.—(1) A decree con- 
firming a tax title will not be set 
aside because the affidavit of publi- 
eation of notice purported to have 
been made by the publisher of the pa- 
per, instead of by the editor or pro- 
prietor as required by statute. Porter 
vy. Tallman, 56 S.W. 1071, 68 Ark. ood. 
(2) The failure of an affidavit for 
publication of notice to state facts 
showing diligence in endeavoring to 
ascertain the name and residence of 
the owner of the land sold has been 
held not to render a decree foreclos- 
ing a tax title void on collateral at- 


tack. Little v. Chambers, 27 Iowa 
23 
are Notice by publication insnuffi- 


nt to confer jurisdiction where it 
en the time at which defendant was 
required to appear at a date prior to 
the publication one Genther v. 
Fuller, 36 Iowa : 

6. Smart v. Peek, (Cal.) 2 P.(2d) 
380; Mallory v. French, 44 Iowa 133. 

7, Bean vy. Fairbanks, 151 P. 338, 
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actions to determine adverse claims to real prop- 
erty, has been held sufficient in the absence of alle- 
gations that the tax liens are based on a regular 
assessment and levy,'? it has generally been held, 


confirm or quiet a tax title, or to 


recover land claimed under a tax deed, that every 
fact should be averred which is requisite to show 
compliance with the statutory provisions relative 
to assessment, levy, ete.1* 


However, where a tax 


deed is prima facie evidence of title, or of the reg- 


Although 


necessary steps 


Ark, 272. 

Cal.—Kinley v. Thelen, 110 P. 513, 
158 Cal. 175; Metteer v. Smith, 105 P. 
735, 156 Cal, 572; Russell v. Mann, 22 
Cal, 131. 

Ill.— Koch v. Hubbard, 85 Ill, 533. 

Ind.—Locke vy. Catlett, 96 Ind. 291. 

Iowa.—Stratton vy. Drenan, 12 N.W. 
602, 58 Iowa 571. 

Ky.—Com. v. Three Forks Coal Co., 
25 S.W. 8, 95 Ky. 273, 15 Ky.L. 633; 
Durrett v. Stewart, 11 S.W. 773, 88 
Ky. 665, 11 Ky.L, 172; Hundley v. 
Taylor, 25 S.W. 887,15 Ky.L. 808. 
See also Packard v. Beaver Valley 
Land, etc., Co., 28 S.W. 779, 96 Ky. 
249, 16 Ky.L. 451 (holding that a com- 
plaint pleading conclusions from 
Which it may be inferred that plain- 
tiff was’ divested of title by some 
fraud or device connected with the 
collection of taxes is sufficient, as it 
may be that plaintiff could not know 
the exact processes by which he was 
disseized). 

Porto Rico.—Cobina v. Landron, 1 
Porto Rico Fed. 513. r. 

Tenn.—Reeves vy. Brockman} (Ch. 
A.) 62 S.W. 50. 

Utah.—-Bean v. Fairbanks, 151 P. 
338, 46 Utah 513 [cit Cyc]; Asper v. 
Moon, 67 P. 409, 24 Utah 241; Olsen 
v. Bagley, 37 P. 739, 10 Utah 492. 

[a] Year for which tax was as- 
sessed must be averred; and more- 
over it is not sufficient to aver that 
in that year the assessor entered the 
levy on the assessment roll. Russell 
v. Mann, 22 Cal. 131. 

[b] Acquisition by state.—Where, 
in an action to confirm a tax title, it 
is necessary to allege the state’s ac- 
quisition of land sold for taxes, an 
averment that the land was forfeited 
to the state has been held inapt, al- 
though a bill is not demurrable there- 
for. Chrisman vy. Currie, 60 Miss. 858. 

9. Blakeney v. Ferguson, 8 Ark. 
272; Carter v. Koezley, 22 N.Y.Super. 
583, 14 Abb.Pr. 147. 

10. See Equity § 404 et seq; Pleaa- 
ing § 140. 

11. Jordan vy. Baugher, 124 So. 32, 
98 Fla. 438; Stuart v. Stephanus, 114 
So. 767, 94 Fla. 1087; Webb v. Shiflett, 
123 So. 620, 168 La. 920; Carmouche 
v. Young, 99 So. 204, 155 La. 236; 
Metcalfe v. Wise, 132 So. .102, 159 
Miss. 54. 

[a] Complaint in adversary suit to 
quiet title which alleges that plain- 
tiff is the owner of the land which is 
unoccupied, claiming under a tax deed, 
and that defendant is asserting title 
thereto and paying taxes, has been 
held to state a cause of action to quiet 
title under the general equity juris- 
diction of the court, irrespective of 
whether plaintiff is entitled to a gen- 
eral decree-for confirmation of the 
tax sale. Knauff v. National Cooper- 
age Co., 113 S.W. 28, 87 Ark. 494. 

[b] Complaint, bill, or petition 
held sufficient.—(1) In general, 
Schuman v. Price, (Okl.) 3 P.(2d) 226, 
(2) Bill alleging fee simple title in 
complainant founded on a tax deed 
and also alleging the assertion of a 


Ark.—Blakeney v. Ferguson, 8’claim of title by defendant adverse 


46 Utah 513. 
8. 


ularity and validity of the preliminary proceedings 
before the sale,1* it has been held not necessary 
to allege facts showing the validity of prior pro- 
ceedings where the deed is exhibited with the bill 
or complaint,'® and allegations of fact relative to 


to constitute a valid sale may be 


to that of complainant, made subse- 
quently to the execution of the tax 
deed. Jordan v. Baugher, 124 So. 32, 
98 Fla. 438. (3) As showing the ex- 
istence of the county seal on a deed 
given to the tax purchaser. Hunt v. 
Miller, 77 N.W. 874, 101 Wis. 583. 

[c] Complaint, bill, or petition 
held insufficient.—(1) In general. 
Brulie vy. Cooney, (Miss.) 12 So. 463. 
(2) Not averring that original title 
had passed out of the government. 
Metcalfe vy. Wise, 132 So. 102, 159 
Miss. 54. (3) Bill to quiet title based 
on tax deed not alleging any attempt 
subsequent to the issuance of the 
tax deed to assert the former record 
title. Jordan v. Baugher, 124 So. 32, 
98 Fla. 438; Stuart v. Stephanus, 114 
So. 767, 94 Fla. 1087. (4) Not alleg- 
ing that defendants owned property 
at time of tax sale or subsequently 
acquired interest from former pro- 
prietor. Webb v. Shiflett, 123 So. 620, 
168 La. 920. (5) Not averring that 
defendant had or claimed an interest 
in the land at the time the action was 
commenced. Comstock v. Ludington, 
2 N-W. 283, 47 Wis. 229. (6) Not al- 
leging record evidence of a cloud on 
plaintiff's title, or that defendants 
have asserted title to the land or some 
claim adverse to plaintiff’s title. Tri- 
angle Land Co. v. Nessen, 119 N.W. 
586, 155 Mich. 463; Jenks v. Hatha- 
way, 12 N.W. 621, 48 Mich. 536. (7) 
Petition alleging land was sold for 
unpaid taxes to the state and that 
petitioner bought the land two years 
later and received a deed from the 
auditor, where it appeared from the 
record that the land was the property 
of a married woman and it is well set- 
tled that a married woman may re- 
deem anytime within five years from 
the date of sale, and that a revenue 
agent has no authority to sell, and 
that the purchaser does not acquire 
a fee simple title to the property of a 
married woman until the time for re- 
demption has expired, such petition 
being filed before the termination of 
the five-year period. Forcht v. Na- 
tional Surety Co., 197 S.W. 545, 177 
Ky. 139. (8) Bill alleging that plain- 
tiffs inherited from their father as. 
purchaser at a tax sale, where the 
deed, made part of their bill, shows a. 
sale to another person and also shows 
that the sale was not made in con- 
formity to the statute relied on as 
authorizing it. Croom v. Thompson’s 
Heirs, 87 So. 742, 148 La. 771. (9) 
Failing to allege the necessary facts 
making it possible to identify the 
property. Carmouche y. Young, 9? 
So. 204, 155 La. 236. 

12. Blakemore y. Roberts, 96 N.W. 
1029, 12 N.D...'394. 

13. Blakeney vy. Ferguson, 8 Ark. 
272; Koch v. Hubbard, 85 Jil. 533; 
Locke v. Catlett, 96 Ind. 291; Reeves 
v. Brockman, (Tenn.Ch.A.) 62 S.W. 


50. 
See supra §§ 1955-1964. 

15. Martin v. Kentucky Lands Inv. 
Co., 142. SW. 1088, 146 Ky. 625,:Ann. . 
Cas.1913C 332; Chiodo v. Williams, 147 
N.W. 492, 180 Mich. 367; Smith v. W. 
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disregarded on the ground that they are mere sur- 
A petition to confirm a tax title need 
not be sworn to, in the absence of a statute so re- 
quiring,'? and the date of record of the tax deed 
need not be alleged,t* and although a statute re- 
quires a petition in an action to recover possession 
of real property to have an abstract of title at- 
tached thereto,'® it is not necessary in a petition 


plusage.*® 


to recover possession filed by the 


deed, in which the tax deed and record thereof is 
In an action to quiet a prescriptively 
valid tax title, it has been held that a complaint 
need not allege possession in the tax purchaser nor 
want of possession in defendant, the fact of pos- 
session by defendant being a matter of defense.*? 
It has been held that a complaint, 
a city in trespass to try a tax title and asking judg- 
ment for the delinquent taxes if the tax sale was 
held void, need not allege wherein the sale was void, 
not having alleged that the sale was void. 
a statute gives a right of action against the owner 
of land at the time of the tax sale for the purpose 
of barring his rights, although a complaint is de- 
fective in not alleging that defendant was: the own- 
er, it has been held that plaintiff assumes and ad- 
mits that he was the owner by bringing the action 


set forth.?° 


Denny & Co., 43 So. 479, 90 Miss. 434; 
Griffin v. Dogan, 48 Miss. 11; Belch- 
er v. Mhoon, 47 Miss. 613; Manseau v. 
Edwards, 10 N.W. 554, 53 Wis. 457. 

{a] Assumption as to assessment 
under unconstitutional statute.— 
Where a tax deed, made a part of the 
bill to confirm a tax title, is prima 
facie evidence of the validity of the 
assessment and sale, it is not to be 
necessarily assumed, from the fact 
that the deed sets out that the as- 
sessment was for the year 1890, that 
such assessment was made under a 
statute passed in 1888 which was sub- 
sequently declared unconstitutional. 
Coffee vy. Coleman, 37 So. 499, 85 Miss. 
14. 


16. Martin v. Kentucky Lands Inv, 
Co., 142 S.W. 1038, 146 Ky. 525, Ann. 
Cas.19138C 332. 

_ 17. Hamburger v. 71 So. 
765, 139 La. 456. 

[a] Failure to verify the petition 
has been held not to justify the con- 
clusion that the appointment of a 
curator ad hoc was made by the judge 
upon an insufficient, or no, showing 
as to the existence or whereabouts 
of the former owner. Hamburger vy. 
Purcell, 71 So. 765, 139 La. 456. 

18. Lemoine y. Dupuis, 2 La.App. 


726. 
See statutory provisions. 

20. Shaffer v. Marshall, 218 N.W. 
292, 206 Iowa 336. 

[a] Thus the tax deed and record 
thereof constitute the complete title 
relied on, and where the deed was not 
challenged, it was in and of itself a 
complete and sufficient proof of title, 
and the antecedent chain of title is 
in no manner material to the validity 
of the tax deed. Shaffer v. Marshall, 
218 N.W. 292, 206 Iowa 336. 

21. Slattery v. Kellum, 38 So. 170, 
114 La. 282; In re Quaker Realty Co., 
4 fa.A. (Orleans) 91. 

22. Conklin v. El Paso, (Tex.Civ. 
App.) 44 S.W. 879. 

23. Randall v. Dailey, 28 N.W. 352, 
66 Wis. 285. 

24. Kentucky Lands Inv. Co. v. 
Wilhoit, 148 S.W. 45, 146 Ky. 618; 
Kentucky Lands Inv. Co. vy. Simmons, 
1438 S.W. 48, 146 Ky. 588. 

25. Central Trust Co. of Illinois y. 
Haynes, 69 So. 663, 110 Miss. 119. 


Purcell, 


ae Generally see Pleading §§ 581-— 
27. See Pleading §§ 597-604. 
28. See cases infra this note. 
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holder of a tax 
ment and sale.?° 


accordance with 


in.an action by 
tax deed being 
compensation or 
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Where 
bill.?° 


[a] Amendment to file writ of en- 
try.—A town, having improperly sued 
on a judgment for taxes after a tax 
deed to the town, may be permitted 
by way of amendment to file a writ 
of entry for the lands in which the 
validity of the tax title may be liti- 
gated. Town of Winchester y. Stock- 
well, 81 A. 526,..76 N-H. 193. 

[b] Amendment properly refused. 
—An amendment, alleging that other 
parties returned the property for tax- 
es in the year involved, has been held 
properly refused as showing no rea- 
son why the assessors should have 
failed to assess land for taxes againsi 
the true owner. Shippen Hardwood 
Lumber Co. v. Johnson, 147 S.E. 115, 
168 Ga. 112. . 

29. Wartensleben v. Haithcock, 1 
So. 38, 80 Ala. 565; Robertson v. 
Dunne, 33 So. 530,45 Fla. 553; Pres- 
ton v. Banks, 14 So. 258, 71 Miss. 601; 
Stephenson y. Doolittle, 100 N.W. 
1041, 123 Wis. 36. 

30. Thomas v. Drew, 8 La.App. 362; 
Chesnut v. Snell, 2 La.App. 746. 

la] _Bill, complaint, or petition 
held sufficient.—(1) Alleging record 
owner was not given notice. Thomas 
v. Drew, 8 La.App. 362, (2) Alleging 
tax title was simulation as violation 
of duty and should be canceled as null 
and void (Chesnut vy. Snell, 2 La.App. 
746), (3) although, generally, a tax ti- 
tle not null and void on its face should 
be directly attacked (Chesnut .v. 
Snell, supra). (4) Complaint to quiet 
title shows with sufficient certainty 
the instruments claimed to constitute 
the cloud, it alleging that they arise 
out of a certain tax foreclosure pro- 
ceeding, the number and title of which 
and the court wherein it was had be- 
ing stated, and the judgment alleged 
to be void being stated to be the judg- 
ment entered therein, and the tax deed 
alleged to be void being stated to be 
the one of a certain date issued by the 
treasurer of the county under the 
judgment.  Cordiner v. Finch Inv. Co., 
103 P. 829, 54 Wash. 574. (5) Com- 
plaint naming tax deed as cloud on 
title, such deed being prima facie 
evidence of title. Hibernia Sav., ete., 
Soc. v. Ordway, 38 Cal. 679. 

[b] Bill, complaint, or petition hela 
insufficient.—(1) In general. Ethel v. 
Batchelder,.90 Ind. 520. (2) As show- 
ing that the action is barred by pre- 
scription. Hart Land & Improvement 
Co. v. Kelly’s Heirs, 82 So. 366, 145 


Amendments and supplemental pleadings.” 
the allowance |j} 
or refusal of amendments is a matter largely within ||} 
the discretion of the court.”§ 
to protect himself against the consequences of his 


[§ 2047] (2) Actions against Tax Purchaser. 
an action to set aside a tax deed or tax sale, or to 
quiet title as against a tax deed, ete., a complaint, 
bill, or petition must state a cause of action.?° 
should aver facts showing complainant’s ownership 


[§§ 2046-2047 | 


against him, inasmuch as the statute authorizes such | 
an action only against the owner.”* 

Cure of defects. } 
an action by a purchaser at a tax sale to enforce his 
lien against the owner, to allege the exact amount 
of taxes and costs paid, may be supplied by the 
answer and proof,?* and defects in the allegations 
as to the assessment and sale of the land have been 
held to be cured by a statute making a tax deed 
prima facie evidence of the validity of the assess- 


An omission of the petition in 


In 
27 


the general rule, 
If plaintiff wishes 


held invalid, and to secure such 
reimbursement as the law allows 


in that case, he may do so by amendment to his bill 
or complaint, or, where he is attacked, by cross | 


In 


It 


La. 348. (3) Where, by statute, a tax 
deed from the commonwealth after it 
has been recorded is subject to be de- 
feated only by proof that the taxes 
for which the land was sold to the 
commonwealth were not properly 
chargeable thereon, or, if properly 
chargeable, that such taxes have been 
paid, a petition to remove such a tax 
deed as a cloud on title in which it 
appears that the deed was properly 
recorded, and the taxes were charge- 
able thereon and had not been paid 
before the sale. Roller vy. Cooley, 89 
S.H. 136, 119 Va. 209 [error dism 39 
S.Ct. 385, 249 U.S. 619, 63 L.Ed. 805]. 
(4) In an action to cancel a tax deed, 
an allegation that one of the defend- 
ants is guilty of fraud in that he 
promised to bid in ‘tthe property, and 
represented that he did so, has been 
held insufficient to state a cause of 
action for an accounting against such 
individual, where a general demurrer 
was filed. Savage v. Ash, 149 P. 325, 
86 Wash. 43, 

[c] Fraud in concoction of tax 
judgment.—(1) A petition, averring 
that the collector of taxes commenced 
action against plaintiff to enforce the 
state’s lien against his land for back 
taxes, that he thereafter obtained of 
the collector a statement of the full 
amount of taxes due, together with 
penalties, fees, and costs, amounting 
to fifteen dollars, and paid such 
amount to the collector, who gave him 
a receipt therefor, and marked the 
same paid on the books of the col- 
lector’s office, and that by so doing 
such land became fully discharged of 
the state’s lien for such back taxes, 
that plaintiff relied on the fact that 
he had paid such tax and penalties, 
and therefore paid no further atten- 
tion to such tax suit, that he believed 
that the collector would dismiss the 
suit at the proper time, and therefore 
paid no further attention to it, that 
thereafter judgment was taken in the 
tax proceeding not only for the costs 
thereof, but for such taxes and penal- 
ties, that execution. was issued on 
such judgment, and pursuant there- 
to, without plaintiff's knowledge or 
consent, the land was sold to defend- 
ant for twelve dollars and fifty cents, 
which amount plaintiff now tenders 
and offers to refund to him, and plain- 
tiff says that such land was then and 
there well worth one thousand dol- 
lars, and that such judgment with the 


For later cases, developments and changes in the law see Annotations, same title and section number, 


-§ 2047). 


_ or right to contest the tax title;34 and where it 
undertakes to impeach the validity of a tax title, it 
is not sufficient to allege that the opposite party 
claims some interest in the premises under certain 
tax sales or deeds but that the same are invalid;°? 


deed based thereon constitutes a cloud 
on plaintiff’s title, and that, by reason 
thereof, defendant is asserting title 
to the land, and praying that such 
judgment be declared void, and that 
the sheriff’s deed to defendant be can- 
celed, has been held to be based on 
the erroneous theory that the mere 
payment of the taxes rendered the 
judgment in the tax proceedings void- 
able, and does not count on fraud or 
mere inadequacy of price (Mangold vy. 
Bacon, 130 S.W. 23, 229 Mo. 459); but 
(2) a bill to set aside a tax deed al- 
leging that plaintiff owned a tract of 
land, and that the county tax collec- 
tor, brought suit against him for a 
sale of the land for delinquent taxes, 
that plaintiff then wrote to the col- 
lector, asking for the amount of such 
taxes, penalties, fees, and costs, and, 
after receiving the statement, paid 
the amount thereof in full, and re- 
ceived a tax receipt from the collec- 
tor, who at the same time marked 
the tax “Paid,” thereby satisfying the 
lien for taxes, but that, notwithstand- 
ing such payment, the tax collector, 
without plaintiff’s knowledge, contin- 
ued the tax suit and obtained a de- 
fault judgment, and sold the property 
to defendant on his bid of twelve dol- 
lars and fifty cents, which was “a 
shockingly and grossly inadequate 
price for the said land,’ which was 
then worth one thousand two hundred 
dollars, that all of the proceedings in 
the tax suit after plaintiff's payment 
and entry of payment on the tax books 
were frauds upon plaintiff's rights, 
and that defendant at all times ‘had, 
or by the exercise of reasonable dili- 
gence could have had, actual, as well 
as constructive notice’ of the facts, 
has been held sufficiently to allege a 
cause of action to set aside the tax 
sale and deed so as to warrant the ad- 
mission of evidence thereunder (Man- 
ioc v. Bacon, 141 S.W. 650, 237 Mo. 

{d] Construction of petition.—A 
petition alleging that plaintiff was 
the fee simple owner of certain land 
in which defendant claimed some in- 
terest, the nature of which was un- 
known to. pilaintiff, unless it was 
through a certain tax deed, that plain- 
tiff had no knowledge, when he pur- 
chased, that defendant claimed 
through such deed or otherwise, that 
the deed was void because it showed 
on its face that the land was sold by 
the sheriff in pulk without plaintiff's 
consent, when a part of-it would have 
brought enough to pay the taxes, and 
was also void for want of execution 
supporting the judgment, and a prayer 
to determine and quiet title in accord- 
ance with Rev. St. (1899). § 650 (St. 
Annot. [1906] p 667), as well as. for 
the cancellation of the tax deed if 
found to be a cloud on plaintiff's title, 
has been held to be in the nature of a 
bill in equity to cancel the tax deed 
and remove a cloud from title, as 
well as a petition under § 650. Griffin 
v. Franklin, 123 S.W. 1092, 224 Mo. 
667. 

31. U.S.—Kraus v. Congdon, 161 F. 
L888 C.CA- 182. 

Ga.—Coleman vy. Thomasson, 127 8S. 
212955160 ‘Ga. - 81. 

Ill.—McGowan v. Glos, 101 N.E. 604, 
2D8 Se 217. 

Ky.—Stites v. Short, 76 S.W. 518, 
25 Ky.L. 918. 

La.—Pratt v. Dalgarn, 116 So. 585, 


166 La. 35. 
Miss.—Byrd v. McDonald, 28 So. 
847. 


Neb.—Hill v. Chamberlain, 136 N. 
W. 999, 91 Neb. 610; Harrington v. 
Hayes County, 115 N.W. 773, 81 Neb. 
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231, 129 Am.S.R. 680. 

[a] Allegation that plaintiff is 
owner of the land has been held suf- 
ficient as against a general demurrer. 
Hill v. Chamberlain, 136 N.W. 999, 91 
Neb. 610; Harrington y. Hayes Coun- 
ty, 115 N.W. 773, 81 Neb. 231, 129 Am. 
S.R. 680. 

_ Sufficiency of allegations of right, 
title, ownership, or possession gener- 
ally see Pleading §§ 61-64. 

32. Smith v. Gilmer, 9 So. 588, 93 
Ala, 224; Knudson y. Curley, 15 N.W. 
873, 30 Minn. 433. 

[a] Facts must be alleged directly 
and positively and not by way of re- 
hearsal, argument, inference, or rea- 
penine. Moulton vy. Doran, 10 Minn. 


33. U.S.—Meyer v. Kuhn, 65 F. 705, 
13. CiCcAa 298. 

Ala.—Francis v. Sandlin, 43 So. 829, 
150 Ala. 583. 

Ark.—Shell v. Martin, 19 Ark. 139. 

Cal——Hibernia Sav., ete, Soc v. 
Ordway, 38 Cal. 679. 

Tll.— Glos v. Hayes, 73 N.E. 802, 
214) Ill. 372; Glos vy. Stern, 72 (NE: 
1057, 213 Ill. 325; Glos v. Hanford, 
72 N.E. 439, 212 Ill. 261; Langlois v. 
People, 72 N.E. 28, 212 Ill. 75; Glos v. 
Kingman, 69 N.E. 632, 207 Ill. 26; 
Langlois v. McCullom, 54 N.E. 955, 
181 Ill. 195; Gage v. Bailey, 102 Il. 
il; Gage v. McLaughlin, 101 Ill. 155. 

Ind.—BEthel v. Batchelder, 
Baas Beatty v. Krauskopf, 


.lowa.—Grove v. Benedict, 28 N.W. 
498, 69 Iowa 195; Wallace v. Berger, 
25 Iowa 456. 

Kan.—Taylor v. Adams, 99 P. 597, 
79 Kan. 360; Crebbin v. Wever, 80 P. 
977, 71 Kan. 445; Shinkle v. Meek, 76 
P. 837, 69 Kan. 368. j 

La.—Federal Land Bank of New 
Orleans v. Hill, 129 So. 118, 170 La. 
654; Edwards v. Fairex, 16 So. 736, 
47 La.Ann. 170. 

Mich.—Gamble v. East Saginaw, 5 
N.W. 416, 43 Mich. 367. 

Miss.—Clarke v. Frank, 3 So. 531, 
64 Miss. 827. 

Mo.—Brown v. Chaney, 165 S.W. 
335, 256 Mo. 219; Shelton v. Franklin, 
123 S.W. 1084, 224 Mo. 342, 135 Am. 
SRD 53% 

Mont.—Glacier County v. Schlinski, 
300 P. 270; Casey v. Wright, 36 P. 191, 
14 Mont. 315. 

Neb.—Weston v. Meyers, 63 N.W. 
117, 45 Neb. 95; Dillon v. Merriam, 
34 N.W. 344, 22 Neb. 151. 

N.C.—Beck y. Meroney, 47 S.E. 613, 
135) N-€.7532. 

Or.—O’Hara v. Parker, 39 P. 1004, 
27 Or. 156. 

S.C.—Jones v. Boykin, 49 S.E. 877, 
70 S.C. 309. 


Wash.—French v. Taylor, 104 P. 
125, 54 Wash. 624; Kahn v. Thorpe, 
86 P. 855, 43 Wash. 463; McManus 


v. Morgan, 80 P. 786, 38 Wash. 528. 

W.Va.—Hardman y. Brannon, 75 S. 
BE. 74, 70 W.Va. 726; Hogan v. Pig- 
gott, 56 S.E. 189, 60 W.Va. 541; State 
v. McEldowney, 47 S.E. 650, 54 W.Va. 
695. 

Wis.—Mitchell Iron, etc. Co. v. 
Flambeau Land Co., 98 N.W. 530, 120 


Wis. 545; Prentice v. Ashland Coun- 
ty, 14 N.W.-297, 56 Wis. 345; Law- 
rence v. Kenney, 32 Wis. 281; Sayles 


v. Davis, 22 Wis. 225; Johnston v. 
Oshkosh, 21 Wis. 184; Wilson v. Jar- 
vis, 19 Wis. 597. 

[a] General allegation that the tax 
deed is void has been held sufficient 
in the absence of a motion to make 
more specific. Snell v. Dubuque, 55 
N.W. 310, 88 Iowa 442. 

[b] Admission of possession or in- 
terest.—(1) Alleging reasons why a 
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but it must point out, clearly and specifically and 
in apt terms, the particular defect, illegality, or 
failure of compliance with the law which is sup- 
posed to invalidate the title and on which the plead- 
er means to rely.°* In a suit against a tax purchaser 


tax deed, under which defendant 
claims, conveyed no title does not ad- 
mit defendant’s possession or interest 
in the property. ‘Mitchell v. Knott, 
95, P. 335,-43- Colo... 136., (2) A -state- 
ment in a bill to set aside a tax title 
that a deed was issued “whereby and 
by the terms of which said county 
treasurer granted and conveyed” 
property to the grantee cannot be con- 
strued as an admission that the title 
passed by such deed. Kraus v. Cong- 
don, 161 F, 18, 88 C.C.A. 182. 

{c] Alleging cloud on title.—(1) 
Where the statute makes a tax deed 
prima facie evidence of title (see su- 
pra § 1954), in an action to remove a 
cloud created by a tax deed, an alle- 
gation in the complaint that the deed 
is regular on its face sufficiently 
shows its apparently validity. Day 
v. Schnider, 43 P. 650, 28 Or. 457. (2) 
Allegations, in the petition in a suit 
to cancel a tax deed, that it was void 
because the land was sold in bulk to 
plaintiff's injury’ have been held to 
be on the theory that the sale was 
voidable upon proof of such facts, and 
not void, since, if it were void, it 
would not cloud plaintiffs title, and 
a bill in equity would not lie. Shel- 
ton v. Franklin, 123 S.W. 1084, 224 
Mo. 342, 135 Am.S.R. 587. : 

{d] Failure to take possession.— 
Although a tax deed holder must take 
possession within two years after it 
is recorded, or at least to prevent 
adverse possession during that time, 
yet, in an action against a tax deed 
ho!der in possession to test the va- 
lidity of the deed, commenced more 
than five years after the deed has been: 
recorded, this question must be pre- 
sented by the pleadings. Taylor v. 
Adams, 99 P. 597, 79 Kan. 360. 

[e]. Fraud.—A mortgagee of land 
cannot have a tax sale annulled be- 
cause of fraud between the owner of 
the land and the tax purchaser where 
such fraud is not alleged in the peti- 
tion. Federal Land Bank of New Or- 
petty Ve HI 1.299 Sop Sdrsieh7.0 sa. 
654. 

[f] Lands forfeited to state.—Un- 
der a statute giving a right of action 
to determine the validity of a forfei- 
ture of land to the state for the non- 
payment of taxes, it has been held 
not necessary for the complaint to 
allege that the forfeited land has not 
been purchased from the state. Wil- 
lard v. Redwood County, 22 Minn. 61. 

{g] Effectiveness of allegation de- 
pendent upon construction of law.— 
An allegation in a bill to set aside a 
tax deed that one of the requisites 
to its validity has not been complied 
with because done in manner unau- 
thorized by law depends for its ef- 
fectiveness upon the pleader’s con- 
struction of the law being correct, and 
will fail if the pleader is wrong. 
Woodyard vy. Kuhn, 110 S.E. 187, 89 
W.Va. 670. 

[h] Complaint, bill, or petition 
held sufficient.—(1) A complaint stat- 
ing that plaintiff was the owner of 
certain real estate at the time of sale 
for taxes and that he redeemed from 
the sale, and paid all the taxes due, 
but notwithstanding these facts de- 
fendant had in some manner ob- 
tained a tax deed. Gray v. Coan, 23 
Iowa 344. (2) A bill filed under Code 
(1907) § 5443, averring peaceable pos- 
session of complainant claiming title 
in his own right, and that defendant 
purchased land .at tax sale, and re- 
ceived a deed therefor, was not de- 
murrable because showing on its face 
that time for redemption was past 
under Code (1907) § 23138, as amended 
by Acts (1915) p 475 § 241, where the 
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to set aside the sale because no citation had been 
served on plaintiff, who was the owner of the prop- 
erty, notwithstanding the return of the citation 
recited service, it is not necessary for plaintiff to 
allege that the falsity of the return was due to 
any action on the part of defendant,*+ although, 
where the action is against a subsequent purchaser 
from the original holder of the tax title, there must 
be allegations to connect him with the defect com- 
plained of or to affect him with notice thereof ;*° 
and in a suit to set aside a tax judgment and to 
avoid the purchaser’s deed on the ground of fraud 
in the concoction of the judgment, the petition must, 
where it is only by facts de hors the record that 
such judgment can be impeached, allege defend- 
ant’s knowledge thereof.*® Where complainant re- 
lies on a title by limitation as against the tax 
deed, and not on any defect in the tax proceedings 
or deed, it is not necessary to allege wherein the 
tax deed is invalid.37 Where the offer to do equity 
is not a condition precedent to a right of action,®® 


TAXATION 


-[§ 2047 


‘the failure to offer to do equity in the bill may 


be cured by an offer to pay in court.*® Under a 
statute giving a right of action to determine any 
adverse claim by or through any tax certificate or 
tax deed,#® a complaint has been held sufficient 
whether or not it sets forth and designates the par- 
ticular tax deed or proceedings on which the hostile 
claim is based.41 An allegation of an offer to re- 
deem the land is not such an allegation of the va- 
lidity of the tax sale as to destroy plaintiffs case ;*” 
and an allegation that one coowner plaintiff was the 
duly acéredited agent of the other plaintiff has 
been held unnecessary in a suit to annul a tax sale 
of property belonging to the coowners.** 

Payment or tender of taxes, costs, etc. It is also 
necessary in some jurisdictions to aver payment, 
or tender of payment, of taxes, costs, ete. and a 
refusal thereof,#4 unless such tender has been 
waived;*® but where it does not appear that any 
taxes are due on the land,** or where there are 
allegations of facts which show that the purchaser 


bill did not allege the essentials of 
a valid tax sale, and the burden of 
proof rested on defendant claiming 
under the tax title to show that it was 
valid. Georgia Loan & Trust Co. v. 
Washington Realty Co., 87 So. 794, 205 
Ala. 288. (3) In a suit to set aside 
a tax deed, a petition, alleging a ten- 
der of the full amount of taxes and 
penalty within one year, and that the 
sale was void because all the execu- 
tions in the hands of the sheriff ex- 
cept one were invalid, in that no de- 
fendant was named, and that the levy 
was excessive in that the property 
was capable of subdivision, and that 
any one of the tracts would have 
satisfied the valid execution has been 
held good as against general demur- 
rer. La Roche y. Liberty Bank & 
Trust Co., 107 S.E. 539, 151 -Ga., 442. 
(4) Complaint alleging ownership of 
the land and ownership of an abund- 
ance of personal property which would 
have been sufficient to satisfy the tax. 
Wilhelm y. Russell, 8 Neb. 120. 

. [i]. Complaint, bill, or petition held 
insufficient.—(1) Complaint alleging 
that, if notices of levy were given, 
they were given before date of levy 
has been held not to supply allegation 
that officer did not leave written no- 
tice of levy with tenant in possession, 
nor with defendant. McDaniel v. 
Thomas, 133 S.E. 624, 162 Ga. 592. 
(2) Petition to set aside tax deed on 
ground that defendant named in tax 
execution was not true owner of land 
at time of sale has been held subject 
to general demurrer. Bibb Nat. Bank 
v. Colson, 134 S.E. 85, 162 Ga. 471. 
(3) Where state proceeds in attach- 
ment and sells property for taxes, 
complaint by attachment defendant to 
quiet title, attacking the right to pro- 
ceed under Code (1915) § 5509, but al- 
so stating facts showing that the 
State did not thus proceed, is demur- 
rable. Glasgow v. Peyton, 159 P. 670, 
22 N.M. 97. (4) In a bill for parti- 
tion of waste lands, which defendant 
claimed under a tax deed executed by 
the comptroller under the Martin Act 
(4 Comp. St. [1910] p 5205), which 
deed was claimed by complainant to 
be invalid because procured by fraud- 
ulent representations that the un- 
known owners were in fact unknown 
to the purchaser, mere allegations 
that the proofs on which the circuit 
court made its order to the comptrol- 
ler to execute the tax deed were un- 
true have been held not sufficient to 
invoke equity jurisdiction on the 
ground of actual fraud imposed on the 
circuit court, as there must be an al- 
legation that the purchaser represent- 
ed that the owners were unknown 
when in fact they were known to him, 


Nugent vy. Hayes, 120 A. 38, 94 N.J. 
Eq. 305. (5) Where, by express pro- 
vision of statute, a tax foreclosure 
proceeding may be brought against 
the actual owner of the property or 
against one in whose name it is as- 
sessed, a complaint in an action by a 
wife to recover community property 
sold under tax foreclosure proceed- 


ings on the ground that the husband 


was not served with notice of the 
application to foreclose has been held 
not to state a cause of action where 
it failed to show want of service on 
the person to whom the property was 
assessed. French y. Taylor, 104 P. 
125, 54 Wash. 624. 

34. Harrison v. Sharpe, (Tex.Civ. 
App.) 210 S.W. 731. 

35. Shelton vy. Horrell, 134 S.W. 
988, 187 S.W. 264, 232 Mo. 358; Griffin 
v. Franklin, 123 S.W. 1092; 224 Mo. 
667; Shelton v. Franklin, 123 S.W. 
1084, 224 Mo. 342, 185 Am.S.R. 537; 
Walters vy. Hermann, 12 S.W. 890, 99 


Mo. 529. 

36. Mangold v. Bacon, 130 S.W. 23, 
229 Mo. 459. 

87. Kuhn v. Glos, 100 N.E. 1003, 
257 P11. 289; 

38. See supra §§ 2008-2012. 


39. Lohr v. George, 
65 W.Va. 241. 

40. See statutory provisions. 

41. Owen v. Ruthruff, 84 N.W. 217, 
81 Minn. 397; Lewis v. Bartleson, 38 
N.W. 707, 39 Minn. 89. 

42. KE. MclIlhenny’s Sons vy. Couvil- 
lon, 2 La.App. 734. 

43. Salsman v. Bloom, 133 So. 760, 
172 La. 238. 

44. U.S.—Wilfong v. Ontario Land 
Co., 171 F. 51, 96 C.C.A. 293 [rev 162 
F. 999, and aff 32 S.Ct. 328, 223 U.S. 
543, 56 L.Ed. 544]. 

pe arr eg Se v. Kempner, 35 Ark. 
505. 

Pe ares v. Gaddis, 1 App.D.C. 

Ind.—Rowe v. Peabody, 1 N.E. 353, 
102 Ind. 198; Peckham y. Millikan, 99 
Ind. 352; Union Bldg. Loan Fund & 
Savings Ass’n vy. Block, 127 N.E. 775, 
73 Ind.App. 408. 

Mont.—Casey v. Wright, 36 P. 191, 
14 Mont. 415. 

Neb.—Humphrey v. Hays, 122 N.W. 
987, 85 Neb. 239; Weston v. Meyers, 
63 N.W. 117, 45 Neb. 95. 

Wash.,—Jim Blaine Gold Mining Co. 
v. Ferry County, 125 P. 1021, 69 Wash. 
702; Old Republic Mining Co, vy. Fer- 
ry County, 125 P. 1018, 69 Wash. 600; 
Cordiner v, Finch Inv. Co., 103 P. 829, 
54 Wash. 574; Ryno y. Snider, 95 P. 
644, 49 Wash. 421; Kahn vy. Thorpe, 
86 P. 855, 43 Wash. 463; Rowland y. 
Eskland, 82 P. 599, 40 Wash. 258. See 


64 S.E. 609, 


also Bullock vy. Wallace, 92 P. 675, 47 
Wash. 690 (holding that an action of 
ejectment is not an action to recover 
property sold for taxes within Bal- 
linger Codes & St. Annot. § 5679, re- 
quiring thé complaint in such an ac- 
tion to set forth that the tax has 
been paid or tendered). 
W.Va.—Lohr v. George, 64 S.E. 609, 
65 W.Va. 241. ; 
[a] Statement of amount tender- 
ed.—The complaint in an action to 
quiet title against an invalid tax 
deed need not allege the amount ten- 
dered; but it is enough to allege a 
tender of all taxes, penalties, inter-- 
est, and costs paid by the purchaser 
at the void tax sale, or his assignees 
or grantees. Cordiner v. Finch Inv. 
Co., 103 P. 829, 54 Wash. 574. ‘ 
[b] Complaint held sufficient.—(1) 
In general. McManus v. Morgan, 80 
P. 786, 38 Wash.. 528. (2) In an ac-- 
tion to quiet title against a void tax 
foreclosure, an offer to pay such sum 
as the court might find due on account 
of taxes paid is a sufficient offer to 
do equity and tender of any taxes 
paid. Humphrey v. Hays, 122 N.W. 
987, 85 Neb. 239; Payne v. Anderson, 
114 N.W. 148, 80 Neb. 216. (3) In a 
proceeding to vacate a tax deed, an 
averment of tender of the full amount 
due respondent has been held_suffi- 
cient as against a demurrer. Union 
Bldg. Loan Fund & Savings Ass’n v. 
Block, 127 N.E. 775, 73 Ind.App. 408. 
{c] Conclusiveness of allegations. 
—In an action to cancel a tax deed, 
where plaintiff alleges that he is 
ready and willing to pay defendants 
all taxes paid by him on the proper- 
ty, it has been held that he is conclud-. 
ed as to the validity of the levy of 
taxes. Herrick v. Niesz, 51 P. 346, 18 
Wash. 132. Conclusiveness of allega- 
tions or admissions as against plead-. 
er generally see Pleading §§ 121-131. 
45. Jim Blaine Gold Mining Co. v. 
Ferry County, 125 P. 1021, 69 Wash. 
702; Old Republic Mining Co. v. Ferry 
County, 125 P. 1018, 69 Wash. 600. 
[a] Waiver not shown.—In a suit 
to vacate a tax foreclosure sale, an 
allegation that defendant county has 
announced that any tender of taxes, 
interest, etc., would be refused has 
been held not to show a waiver of the 
requirement, under Remington & B. 
Code § 955, that one suing to recover 
property sold for taxes first pay or 
tender all taxes, interest, etc. Jim 
Blaine Gold Mining Co. y. Ferry Coun- 
ty, 125 P. 1021, 69 Wash. 702; Old Re- - 
public Mining Co. v. Ferry County, 
125 P. 1018, 69 Wash. 600. 
46. Clark v. Darlington, 63 N.W. 
771, 7 S.D. 148, 58 Am.S.R. 835. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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received no title,*? or that the tax deeds were issued 
to one other than the purchaser to whom the tax sale 
certificates were issued and that such certificates were 
never assigned nor indorsed to the grantee named 
in the tax deeds,*® or where the action is brought 
under a statute prescribing the form of complaint,*® 


_such averments have been held unnecessary. 


Possession. Where possession is essential to the 
maintenance of a bill to quiet title or to remove a 
cloud on title,®° although a complaint has been held 
sufficient where it did not show whether the land 
was in the possession of either party or was va- 
cant,°* it has also been held that the complaint or 
bill must allege possession in plaintiff or negative 
the actual possession of the land by defendant,°? 
and a bill filed by the holder of a register’s deed to 
settle title, alleging that respondent is in posses- 
sion, is demurrable.** 

Amendments and supplemental pleadings.°4 The 
allowance of an amendment to the complaint is with- 
in the discretion of the court,®® and where the bill 
alleges an offer to redeem, it has been held to be 
proper to allow an amended bill alleging with greater 
particularity the unsuccessful efforts of plaintiffs, 
before bringing suit, to redeem the land and the 
denial of their right to redeem on the hypothesis 
that the statutory period for payment had expired.*® 
Where a complaint must allege payment or a ten- 
der of payment of taxes, costs, ete.,°7 it has been 
held error to permit plaintiff, after the commence- 
ment of the action, to amend his pleadings to show 
a subsequent tender of the taxes.°* Where the orig- 
inal complainant in a suit to set aside tax deeds con- 
veys the premises by a warranty deed to another, 
it has been held that the filing of a supplemental 
bill by such other and the original complainant was 
proper practice;>® and where a bill is filed to set 
aside a tax deed and the facts are agreed on, it has 
been held not error to allow the filing of a supple- 
mental bill stating that the land had been sold for 
taxes prior to the sale to defendant, and that, since 
the institution of the suit, defendant had paid the 
prior taxes.°° Where a bill assails taxes sales on 
certain grounds, a supplemental bill setting up ad- 
ditional grounds has been held not to make a new 


47. Decatur County v. Bowie, 146 


TAX ATION 


thereon worked for naval stores pur- 
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and inconsistent case;*! and where a mortgagee has 
purchased lands ata foreclosure sale pending a suit 
by him to set aside an invalid tax sale, a supple- 
mental bill, setting up title under such sale and 
praying the same relief'\as the original bill} has been 
held to be germane to the original bill.6? On a 
demurrer to a bill to remove a cloud on title caused 
by an alleged invalid tax sale made after an inval- 
id execution sale, the validity of which is being con- 
tested in a pending ease referred to in the bill, it 
has been held that it cannot properly be objected 
that the matters alleged should have been brought 
into the pending case by supplemental proceedings, 
where the bill does not show who are the parties 
to that case.®* 

[§ 2048] c. Answer and Cross Complaint—(1) 
Actions by Tax Purchaser. A person contesting the 
confirmation of a tax sale of land must allege such 
facts as show that he-is claiming in good faith some 
interest in, or right to, the land.64 Where statutes 
make tax deeds prima facie evidence of all steps 
necessary and required to be taken in the levy, as- 
sessment, and sale of land for taxes,** a defendant,’ 
where he wishes to avail himself of facts not ap- 
pearing on the face of the deed, must plead the 
same,°® and where defendant attacks a tax title, he 
must specifically point out the defects which inval- 
idate it,®? although where a tax purchaser in a suit 
to quiet title did not plead his tax title as such, 
defendant need not set out facts in his answer show-. 
ing the invalidity thereof. An answer, in an ac- 
tion to quiet a tax title, alleging that plaintiff’s tax 
title was set aside in an action between plaintiff 
and defendants’ grantors has been held to show 
that the rights of the parties were finally settled 
and determined, and contains a good defense on 
demurrer.*® Where notice of the expiration of the 
time of redemption from a tax sale is not given, 
defendant, in a suit to quiet a tax title, need not 
allege payment of the taxes on which the tax sale 
and deed are based, it being held sufficient to offer 
to pay such taxes as are found due, or which he is 
in equity required to pay;’° and where the answer 
denies the alleged payment of taxes by plaintiff, it 
need not contain an offer to repay the taxes.74 A 


Wash. 444, 


S.E. 477, 167 Ga. 694. 

48. Johnson v. Benbow, 111 So. 504, 
93 Fla. 124. 

49. Powers v. Bottineau First Nat. 
Bank, 109 N.W. 361, 15 N.D. 466. 

[a] Thus, where a statute pre- 
seribes the form of complaint to be 
used in actions to determine adverse 
claims, it has been held that the 
complaint need not allege payment 
or tender of payment, although if it 
develops on the trial thal taxes are 
justly due, plaintiff should offer to 
pay them, and such payment will be 
required as a condition to equitable 
relief. Powers v. Bottineau First 
Nat. Bank, 109 N.W. 361, 15 N.D. 466. 
Reimbursement of holder of tax deed 
as condition precedent to relief see 
infra § 2068. : 

50. See supra § 1993. 

51. Sanders v. Parshall, 22 N.Y.S. 
20, 67 Hun 105 [aff 37 N.E. 825, 142 N. 
SRA ' 

52. Clark-Ray-Johnson Co. v. Wil- 
liford, 56 So. 938, 62 Fla, 453. 

[a] Complaint held sufficient.—In 
a bill to cancel a tax deed as cloud 


on title, allegations of ultimate facts 


as to possession of lands are not con- 
tradicted or rendered insufficient by 
allegations that complainant,  al- 
though not living upon such land, is 
frequently thereon, and has the land 
posted, has had the timber growing 


poses, and has his agent to look after 
said land, no adverse possession ap- 
pearing. Clark-Ray-Johnson Co, vy. 
Williford, 56 So. 938, 62 Fla. 453. 

53. Screws v. Heard, 114 So. 360, 
217 Ala. 14. 

f nD Generally see Pleading §§ 581-— 

14. 

55. Peterson v. Graham, 279 P. 553, 
282 P. 1084, 131 Or. 290; Puget Sound 
Nat. Bank v. Biswanger, 109 P. 327, 
59 Wash. 134. 

[a] Discretion not abused.—(1) 
Allowance of an amendment to the 
complaint, setting up a defect in a 
tax sale order, over three years after 
date of sale, has been held within the 
trial court’s discretion, in a suit to 
remove a cloud on title. Peterson vy. 
Graham, 279 P. 553, 282 P. 1084, 131 
Or. 290. (2) -In an action to set aside 
a tax deed, permitting plaintiff to 
amend its complaint from an allega- 
tion of excusable neglect of the owner 
in failing to pay taxes to an allega- 
tion of mistake of the county treas- 
urer was not an abuse of discretion 
of the trial court. Puget Sound Nat. 
Bank v. Biswanger, 109 P. 327, 59 
Wash. 134. 

56. Kelly v. Gwatkin, 60 S.E. 749, 
108 Va. 6. 

57. See supra text and notes 44— 
49 


58. Merritt v. Corey, 61 P. 171, 22 


59. Phillips v. Glos, 118 N.E. 433, 
‘ 1 Brown, 38 S.E. 189, 


61. De Forest v. Thompson, 40 F. 
375, 32 W.Va. 1 appendix. 

62. Miller v. Cook, 25 N.E. 756, 135 
Tl. 190, 10 L.R.A. 292. 

63. Stevens v. Goodenough, 75 A. 
398, 83 Vt. 303. 

64. Thweatt v. Howard, 59 S.W. 
764, 68 Ark. 426. 

65. See supra § 1954. 

66. Webber v. Wannemaker, 89 P. 
780, 39 Colo. 425. 

67. Farmers’ L. & T. Co. vy. Wall, 
106 N.W..160, 129 Iowa 651; Plympton 
v. Sapp, 7 N.W. 498,55 Iowa _ 195; 
Flint Land Co. v..Godkin, 99 N.W. 
1058, 136 Mich. 668; Wagar v. Bowley, 
62 N.W. 293, 104 Mich. 38; Metcalfe v. 
Wise, 132 So. 102, 159 Miss. 54; Jar- 
vis v. McBride, 18 Wis. 316; Wake- 
ley v. Nicholas, 16 Wis. 588. 

68. Young v. Rohan, 234 P. 694, 77 
Colo. 70; Boyd v. Munson, 147 P. 662, 
59 Colo. 166; Walton v. Moore, 113 P. 
58; 174°P, 105, 58 Or. 237. 

69. Sohn v. Wood, 75 Ind. 17. 

70. Neilan v. Unity Iny. Co., 126 N. 
W. 947, 147 Iowa 677. 

Necessity of notice to redeem see 
supra §§ 1718-1720. 

71. Liter v. Ford, 258 S.W. 110, 201 


Ky. 636. 
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pleading filed by defendants in an action to quiet 
title, alleging that defendants are the owners in 
fee, that plaintiff claims title by virtue of a tax 
deed to a third person and a quitclaim deed from 
such third person to plaintiff, that for reasons set 
forth the tax sale and deed are void, and praying 
that they be set aside and title quieted in defend- 
ants, has been held to be a cross complaint,’? the 
cross action being for the recovery of land sold for 
taxes,“? and the cross complaint is sufficient as 
against a general demurrer to constitute a defense.’* 
Fraud in a tax sale may be taken advantage of by 
an answer and cross complaint in an action by the 
purchaser at the tax sale to recover the land.*°® 
Payment of taxes, under sale for alleged nonpay- 
ment of which complainants claim title, has been 
held to be sufficiently averred by a cross complaint 
stating that the cross complainants charge, as they 
are informed and believe, that any taxes due for 
the year against such land were paid before the 
time prescribed by law for the sale of the land for 
delinquent taxes for such year, or, if mistaken in 
this, they are informed and believe that any just 
and legal tax against such land for such year was 
within the prescribed time tendered or offered to 
the then tax collector of the county.’® 

Amendments. Where a statute requires that, in 
every action to set aside, or to quiet title against, a 
sale of land for taxes, a party must tender by his 
first pleading and pay into court the purchase price 
for which the land was sold,’* an amended answer 
may be considered as a party’s first pleading.7® 
Where plaintiff claims title under tax deeds of which 
the first in date is void on its face, and the second 
deed conflicts with the first, it has been held that 
defendant should be permitted to amend his plead- 
ings to show the invalidity of the second deed.7® 

[§ 2049] (2) Actions against Tax Purchaser. In 
a suit to quiet title, defendant need not plead his 
tax title specially, an answer denying plaintiff’s ti- 
tle and right to possession being sufficient,8® and 
after such denial, special allegations as to title may 
be deemed surplusage if defective.*+ However, not- 
withstanding a statute may make a tax deed prima 
facie evidence of the facts recited therein,®? it has 
been held that a plea setting up a tax title must 
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‘an answer and cross complaint.®* 


[§§ 2048-2049 


allege all the facts essential to the validity of the 
tax deed.** Where defendant relies on a tax deed, 
he must, in his answer, state the year for which 
taxes were due and unpaid and for which the land 
was sold;8* and the answer must not be imperti- 
nent.8> An answer in an ejectment action setting 
forth a purchase at a tax sale need not allege the 
insufficiency of personal property to pay the tax- 
es,8* or the date when the return of unpaid taxes 
was made,’? an averment that there was a return 
made by the: tax collector to the county commis- 
sioners being sufficient without setting forth the con- 
tents of the return.88 So too, in view of the stat- 
utory provision that, in case no one should bid the 
full amount of the taxes and the costs of the pro- 
ceeding, the officer making the sale should do so 
in, behalf of the state,’® it has been held that it 
is unnecessary to allege in the answer that the prop- 
erty brought the full amount of the taxes.°® In 
an action of ejectment, a plea stating that defend- 
ant defends under a tax sale of a certain date has 
been held insufficient as setting up a tax title,®+ but 
in a good plea setting up a tax title in defense of 
a suit, such a statement would be sufficient to ob- 
tain the benefit of tax refund provisions,®? and a 
statement in the plea that the pleader defends un- 
der a tax sale, giving the date of such sale, has 
been held not an independent plea in bar of the 
suit in ejectment, but a statutory requirement in 
pleading to obtain the benefit of the tax refund 
provisions in case his tax title fails.°* An issue as 
to the reimbursement of the tax purchaser of the 
amount paid to obtain a tax deed may be raised by 
A plea in abate- 
ment has been held to be the proper method by 
which to raise the question of failure to tender the 
amount paid by the purchaser at a tax sale,®° and, 
unless so taken, it has been held to be waived.?® 
Where the filing of an affidavit setting forth a ten- 
der and refusal thereof is a condition precedent to 
maintaining an action to recover land against one 
holding under a tax deed,®* such affidavit cannot 
be traversed in defendant’s answer.°8 

Statute of limitations. Im accordance with the 
general rule,®® statutes of limitations must be prop- 
erly pleaded to be available as a defense,! and where 


72. WLitch v. Bryant, 103 P. 289, 46 
Colo. 160. 

73. Litch v. Bryant, supra. 

74, \Litch v. Bryant, supra. 

75. Neal v. Wideman, 26 S.W. 16, 
59 Ark. 5. 

76. Smith v. Jassen, 62 So. 172, 105 
Miss. 227. : : 

77. See statutory provisions. 

78. Walton v. Moore, 113 P. 58, 114 
Pel 0b5 398) Orne l, 

[a] hus, where, on the trial, it 
becomes apparent that plaintiff is re- 
lying on a tax deed, and defendant, 
with leave, amends his answer speci- 
fying certain objections to the deed 
and makes the required tender, the 
amended answer, when filed, becomes 
defendant’s first pleading. Walton v. 
Moore, 113 P. 58, 114 P. 105, 58 Or. 237. 

79. Webber v. Wannemaker, 89 P. 
780, 39 Colo. 425. 

Ronee Smart v. Peek, (Cal.) 2 P.(2d) 

Requisites where title set forth 
specially see supra § 2045 text and 
notes 8, 9. 

81. Smart v. Peek, (Cal.) 2 P.(2d) 


82. See supra § 1954. 

83. Metteer v. Smith, 105 P. 735, 
156 Cal. 572; Russell v. Mann, 22 Cal. 
131; Gage v. Harbert, 32 N.E. 548, 145 


Ill. 530; Bean y. Fairbanks, 151 P. 
338, 46 Utah 513. 

[a] Plea held insufficient.—A plea 
alleging that property had been sold 
for taxes, had not been redeemed, and 
that a tax deed had been issued to 
the purchaser, but not attaching or 
referring to the recitals of the tax 
deed itself. Bean v. Fairbanks, 151 
P. 338, 46 Utah 513. 

84. Gulf, etc., R. Co. v. Poindexter, 
7 S.W. 316, 70 Tex. 98. 

85. Robertson yv. Dunne, 33 So. 530, 
45 Fla. 553. 

O’Hay v. Tormey, 98 Pa.Super. 


90 
2 


87. O’Hay v. Tormey, supra. 

88. O’Hay v. Tormey, supra. 

89. See supra §§ 1669-1679. 

90. Smith v. Ryan, 11 S.W. 647, 
88 Ky. 636, 11 Ky.L. 128. 

91. Loper v. E. W. Gates Lumber 
Co., 98 ‘So. 7225 210% Atal '512? 

92. Loper v. E. W. Gates Lumber 
Co., supra. 

93. Abates v. Timbes, 108 So. 534, 
214 Ala. 591. 

94. Squires v. Estey, 165 P. 34, 33 
Cal.App. 287 (holding the answer and 
cross complaint sufficient to raise the 
issue, in the absence of a special de- 
murrer, as to reimbursement of the 
tax purchaser of the amount paid to 


rt 
obtain a tax deed). 

95. Victor Land Co. v. Winters, 116 
P. 1070, 59 Or. 420; Walton v. Moore, 
113 P. 58, 114 P.-105, 58 Or! 237; “Raf- 
ferty v. Davis, 102 P. 305, 54 Or: 77. 

96. Victor Land Co. v. Winters, 116 
P. 1070, 59 Or. 420. 

97. See supra § 2005 note 50 [a]. 

98. Anthony v. Manlore, 14 S.W. 
624, 53 Ark. 423. 
ie See Limitations of Actions § 

1. Nehasane Park Ass’n v. Lloyd, 
60 N.E. 741, 167 N.Y. 481; Dunkum v. 
Maceck Bldg. Corporation, 237 N.Y-.S. 
180, 227 App.Div. 230 [aff 176 N.E. 392, 
256 N.Y. 275]; Jordan v. Simmons, 85 
S.E. 214, 169 N.C. 140; Victor Land 
Co. v. Winters, 116 P. 1070, 59 Or. 420; 
Rhomberg v. Bender, 134 N.W. 805, 28 
S.D. 609. 

{a] Statutes rendering tax deeds 
conclusive after a certain period, 
when relied on as curative acts and 
statutes of limitations, must be 
pleaded as a defense. Nehasane Park 
Ass’n v. Lioyd, 60 N.E. 741, 167 N.Y. 
431; Dunkum v. Maceck Bldg. Cor- 
poration, 237 N.Y.S. 180, 227 App.Div. 
230 [aff 176 N.H. 392, 256 N.Y. 275]. 

[b] Pleas held insufficient.—Pleas 
setting up the three-year statute in 
defense to an ejectment suit, without 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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a particular statute of limitations is a bar to a 
suit, it must be specially pleaded to be available.? 
However, where an action brought to set aside a tax 
deed was strictly statutory, thereby requiring plain- 
tiff to prove compliance with the time limitations, 
the statute of limitations need not be pleaded as a 
defense to be available,? and, therefore, it has been 
held that there is no harm in permitting an amend- 
ment of the answer after trial setting it up as a 
defense.* : 

[§ 2050] d. Replication. Where the short form 
of complaint is allowed and defendant sets forth 
plaintiff’s title and attacks such title, it has been 
held that plaintiff should be allowed to reply there- 
to. Where, in an action against the tax purchas- 
er, his plea of tax title is imperfeet or insufficient, 
it has been held that a general averment of invalid- 
ity in the reply is sufficient,® especially in the ab- 
sence of a demurrer or a motion to make more 
specific.“ In an action to quiet title, where defend- 
ant sets up his tax title, one count of a replication 
containing a general denial and another count set- 
ting up defects in the alleged tax title have been 
held not: contradictory... Where plaintiff has no 
knowledge that defendant claims under a tax title 
which is set up as a defense in the answer, an of- 
fer in the replication to pay the taxes has been held 


alleging that defendant claimed the Ee] 


land under a tax sale or anything 
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to be made in time.® 

[§ 2051] e. Issues, Proof, and Variance.1° In an 
action by a mortgagee to determine the validity of 
a tax deed and not to recover possession, it has been 
held that the value of permanent improvements 
was not in issue;'+ and in an action to confirm a tax 
title, defendants, by praying that the cloud on their 
title be removed and that the tax title be canceled, 
did not estop themselves from denying the validity 
of the tax title and having that determined as the 
only issue in the case.1* A eross bill in an action 
to quiet a tax title has been held to enable defend- 
ant to have the state of his title adjudicated wheth- 
er he is in possession or not.1* In an aetion brought 
to shorten the prescriptive bar as prescribed by 
statute,’4 it has been held that the issue of the 
validity vel non of a tax deed is not tendered,?®* 
and the only issue tendered is the right vel non 
of plaintiff to a decree after the lapse of a certain 
time to a decree forever barring the former owner 
from suing to annul the tax deed.t® In accordance 
with the general rule,1* in actions concerning tax 
titles, the material facts pleaded must be estab- 
lished by evidence,t® unless admitted;!9 and the 
evidence must. be confined to the. matters pleaded 
and-be pertinent to the issues raised.2® In an ac- 
tion to quiet title, where both parties claim title 


69 Kan. 124; Douglass v. Lowell, 49 
P.-917, 55! Kan. 1574; 


not in issue.— 


showing wherein the statute applied 
to such a suit, and an amended plea 
not averring that defendant had been 
in actual possession under his tax 
title for the requisite time, have bees 


held insufficient. Loper v. HE. % 
Gates Lumber Co., 98 So. 722, 210 
Ala.~512. 

2. Gulley v. Waggoner, 164 S.W. 
557, 255 Mo. 613. 

3. Shepard. v. Kusch, 151 N.Y:S. 
436, 438, 89 Mise. 112. 

4 Shepard v. Kusch, supra. 


5. Sobek v. Bidwell, 124 N.W. 431, 
24 S.D. 469. 

6. Bean vy. Fairbanks, 151 P. 338, 
46 Utah 513. 

7. Bean v. Fairbanks, supra. 

8 Mitchell v. Knott, 95 P. 335, 43 
Colo, 135. 

9. White v. Smith, 25 N.W. 115, 68 


Iowa 313. ; 

10. Generally see Pleading §8§ 
1144-1211. 

11. Newton v. McGee, 140 N.W. 


252, 31.S.D. 216. 


12. Alexander v. Capps, 140 S.W. 
722,100 Ark. 488. 
13. Burdett v. Rossiter, 127 So. 


202, 220 Ala. 631. Aas 
14. See statutory provisions. 


15.. Fellman v: Kay, 86 So. 406, 147 
La. 953. 

16. Fellman y. Kay, supra. 

17. See Pleading § 1160. 

18. Ark.—Senter v. Greer, 142 S. 


W. 178, 101 Ark. 301. 

Colo.—Marks v. Munson, 149 P. 440, 
59 Colo. 440, Ann.Cas.1917A 766; Em- 
pire Ranch & Cattle Co. v. Webster, 
121.P..171, 52 Colo. 207. 

Tll.— Glos v. Miller, 72 N.E. 714, 213 
Tl 22. 

Ky.—Jones v. Johnson, 3 S.W.(2d) 
1064, 223 Ky. 478. 2 

Wis.—Smith v. Smith, 19 Wis. 615, 
88 Am.D. 707. 

[a] In ejectment against a pur- 
chaser at a tax sale, his denial of 
plaintiff’s ownership and right of pos- 
session is sufficient to make an issue 
upon plaintiff's title and place upon 
the latter the burden of proving such 
title. Wildharber v. Lunkenheimer, 
108 S.W. 327, 128 Ky. 344, 32 Ky.L. 
1221. 

[b] General denial has been held 
to put plaintiff upon proof of the 
facts alleged. Marks v. Munson, 149 
P. 440, 59 Colo. 440, Ann.Cas.1917A 


766. 


from the state of delinquent tax land 
to recover the land and to quiet title, 
the owner waived title to the land 
which was vacant and unoccupied, and 
a city asserted a lien for taxés on the 
land, the question of possession was 
not in issue, but the sole question was 
between the purchaser and the city, 
and the petition was erroneously dis- 
missed, although the revenue act of 
1892 (L. [1892] c 103) repeals the act 
May 6, 1880 (lL. [1879-1880] ¢ 1565), 
authorizing a suit to quiet title by 
purchaser from the state, although 
not in- possession. Kentucky Lands 
Inv. Co. v. Fitch, 1837 S.W. 1040, 144 
Ky. 273, Ann.Cas.1913A 672. 

19. Glos v. McKerlie, 72 N.E. 700, 
212 Ill. 682; Crosby v. Bonnowsky, 69 
S.W. 212, 29 Tex.Civ.App. 455. 

[a] Walidity of tax deed not ad- 
mitted.—Where plaintiff claimed un- 
der a tax deed, the fact that defend- 
ant set out the deed in hec verba in 
his answer, in order to attack it, did 
not constitute an admission of its 
validity or sufficiency beyond the 
prima facie showing, nor relieve 
plaintiff from the liability of proving 
unadmitted acts, the performance of 
which was necessary to the validity 
of the deed. Sheesley v. Voorhees, 
134 P. 1008, 24 Colo.App. 428. 

{b] Admission of issuance of tax 
deed, coupled with an allegation that 
it was void, has been held not to 
obviate the necessity of offering such 
deed in evidence where it was relied 
on as proof of title. Empire Ranch & 
Cattle Co. v. McPherin, 142 P. 419, 
26 Colo.App. 225; Empire Ranch & 
Cattle Co. v. Patterson, 133 P. 1125, 
24 Colo.App. 395; Empire Ranch & 
Cattle Co. v. Langley, 127 P. 451, .23 
Colo.App. 49. 

20. Colo—Empire Ranch & Cattle 
Co. v. Lanning, 113 P. 491, 49 Colo. 
458; Page v. Gillett, 107 P. 290, 47 
Colo. 289; Webber v. Wannemaker, 
89 P. 780, 39 Colo. 425. 

Fla.—Spratt v. Price, 18 Fla. 289. 

Ga.—Dickerson v. Burke, 25 Ga. 
225. 

Ill.— Gage v. Webb, 31 N.E. 130, 141 
Til.- 533. 3 

Ind.—Scecarry v. Lewis, 30 N.E. 411, 
133 Ind. 96; Travellers’ Ins. Co. v. 
Martin, 30 N.E. 1071, 1381 Ind. 155; 
State v. Casteel, 11 N.E. 219, 110 Ind. 
174. 

Kan.—Curtis v. Schmehr, 76 P. 434, 


La.—Salsman v. Bloom, 133 So. 760, 
172 La, 238; Richard v. Perrodin, 40: 
So. 789, 116 La. 440... 

Mo.—Shuck vy. Missouri Lumber & 
Mining Co., 148 S.W. 609, 244 Mo. 366. 

Mont.—Glacier County v. Schlinski,. 
300 P..270; Conklin v. Cullen, 74 P. 
72, 29 Mont. 38. 

N.M.—Titsworth Co. v. Analla, 186 
P. 1079, 25 N.M. 628. 

S.C.—Pool v. Evans, 35 S.E. 436, 
EY /(matse Cuneta 

Wash.—Worthington v. La Violette, 
111 P. 784, 60 Wash. 525. 

Wis.—Dunbar v. Lindsay, 96 N.W. 
557, 119 Wis. 239; Stringham v. Osh- 
kosh, 22 Wis. 326. 

[a] Defense of inadequate consid- 
eration and unfairness in the sale can- 
not be urged where not pleaded. 
Mapokes v. Mills, 109 S.W. 44, 210 Mo. 


[b] In ejectment against tenant 
and his landlords, where the tenant 
denies plaintiff’s ownership and right 
of possession, and alleges that his 
landlords hold under a tax deed and 
plead limitation, the landlords can 
rely upon such defenses without set- 
ting them up in their own answer, 
since the tenant’s possession inures 
to their benefit. Wildharber v. Lun- 
kenheimer, 108 S.W. 327, 128 Ky. 344, 
32 Ky.L. 1221. 

[ce] Quitclaim deed from the hold- 
er of a tax deed to persons not par- 
ties individually but under the desig- 
nation “unknown owners” who have 
defaulted, to a suit to cancel such tax 
deed as a cloud, is not admissible in 
such suit to show title in the grantees. 
Brimson vy. Arnold, 86 N.E. 254, 236 
Til. 495. 

[d] Relation of deed to land in 
contest.—Where plaintiff alleged title 
in himself by virtue of a certain deed, 
such deed was admissible in evi- 
dence in an action to annul a tax 
sale, although not showing on its face 
that the land in contest was part of 
the tract described. Pratt v. Dalgarn, 
116 So. 585, 166 La. 35. 

{e] Tax title first set up in repii- 
cation, where the code only allows a 
demurrer to the reply, may be at- 
tacked by the introduction of any 
evidence touching its validity without 
further pleading. Pimm v. Waldron, 
244 P. 37, 118 OKI. 5. 

[f]1 Where burden of proving the 
validity of the proceedings on which 


1446 [61 C.J.] 
from a common source, it is not necessary for plain- 
tiff to prove title in the common grantor,”* but only 
that such title passed to him.?? Where the amount 
stated in the notice of expiration of redemption 
includes taxes aceruing subsequently to the sale, it 
is incumbent on the holder of the tax certificate to 
prove, by evidence outside the recitals of the no- 
tice, the amount of the subsequent taxes,’* payment 
of them,?* and the date of such payment,?® in order 
to make the notice effectual. In order to defeat a 
tax title on a plea that the tax had been paid, it 
must be proved that the payment was made before 
the tax sale was had.?® Where a statute makes 
tax deeds presumptive evidence,*’ the fact that the 
holder of the deed sets out in his pleadings the steps 
taken in order to show a valid deed has been held 
not to affect the presumption of validity of the 
deed so as to require proof of the regularity of such 
steps as a condition precedent to the admissibility 
of the deed.28 Where the facts necessary to the 
validity of a tax sale do not appear by the proceed- 
ings returned with a writ of certiorari calling for 
all the documents and proceedings, such facts must 
be shown by the recitals in the certificate of sale 
or by proof aliunde.?® A statute providing that, 
where a claimant under a tax deed suing for posses- 
sion or to quiet title has title or color of title, the 
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invalidity or insufficiency of the tax deed shall not 
be considered by the court as a defense unless de- 
fendant has deposited in court a sufficient amount 
to pay the taxes, etc.,?° has been held to modify 
the general rule that anything defeating plaintiff’s 
right to possession is admissible in an ejectment 
action.*+ 

In suit by assignee of a tax purchaser for pos- 
session, the assignment may be shown although not 
set forth in the deed.*? ; 

Variance. A material variance between the plead- 
ings and’ proofs will be fatal to the case.** Ys 

[§ 2052] 8. Evidence**—a. In General. When it 
becomes necessary to prove the various steps on 
which a tax title rests, the best and original evi- 
dence consists of the records made by the various 
officers concerned in the assessment and collection 
of the taxes, or certified copies thereof, if the latter 
are admissible under the statutory rules,*® and the 
courts may exercise the necessary power to procure 
the production of such records or copies for use 
in cases pending before them.*® 

[§ 2053] b. Presumptions.*7 In a suit to set 
aside a tax deed, every presumption will be made in 
favor of the holder of the legal title, and as against 
him no presumption will be drawn in favor of the 
holder of color of title only.*& Where land has been 


a tax deed rests is on the party rely- 
ing on a tax title, it has been held 
that the adverse party may impeach 
the tax title without specifically stat- 
ing his objections in his pleadings. 
Vincent v. Evans, 127 N.W. 760, 165 
Mich. 695 [mod on other grounds 131 
N.W. 1099, 165 Mich. 701]. Burden of 
proof see infra § 2054. 

[g] “ax purchaser occupying posi- 
tion of defendant in petitory action 
has been held to have the right to 
show any and all titles under which 


he holds. Villey v. Jarreau, 33 La. 
Ann. 291. 
{h] Where tax title pleaded in an- 


swer to petitory action, it has been 
held that such title is open to every 
objection of law or fact that plaintiff 
may have to urge against it, just as 
if such objections had been specially 
pleaded in the petition. Willis v. 
Ruddock Cypress Co., 32 So. 386, 108 


ae 235; Stanley v. Snell, 5 La.App. 
635. 
[i] Evidence held admissible.—(1) 


Where plaintiff alleges title generai- 
ly and on the trial relies on a tax 
title, defendant may introduce evi- 
dence attacking the validity of the 
tax deed although such invalidity was 
not alleged in the answer. Brown v. 
Harvey Coal Corporation, 49 F.(2d) 
434; Eastman v. Gurrey, 49 P. 310, 15 
Utah 410. (2) In an action to quiet 
title, where defendant sets up a tax 
deed and alleges publication of notice 
' of tax sale, which is generally and 
specifically denied, plaintiff may show 
a defective affidavit of publication of 
notice. Scott v. Watkins, 157 P. 3, 
61 Colo. 244 [rev 138 P. 432, 25 Colo. 
App. 340]. (3) Under an allegation 
that the property was sold without 
notice of tax delinquency, the owners 
could prove that notice by publication 
was no notice in contemplation of law. 
Salsman v. Bloom, 133 So. 760, 172 
La. 238. (4) Where plaintiff avers 
ownership of land generally, and 
claims under two sales for taxes of 
the same property, upon the first sale 
being shown to be void, it is com- 
petent to introduce the second deed 
to establish his title. Mallory v. 
French, 44 Iowa 133. (5) In an ac- 
tion to quiet title, where the short 
form of complaint is allowed, it has 
been held that such form is sufficient 
to authorize plaintiff to introduce his 
tax deed as well as proof of the period 


during which the deed was recorded, 
and if defendant sets forth plaintiff's 
title and attacks it, plaintiff should 
be allowed to introduce’ proof in re- 
buttal, even without a reply. Sobek 
v. Bidwell, 124 N.W. 431, 24 S.D. 469. 

[j] Evidence held inadmissible.— 
(1) In a -ssuit to quiet a tax title, 
where plaintiff claimed title by pur- 
chase of tax certificate and a deed 
issued thereon, a certificate and deed 
to another person are inadmissible. 
Titsworth Co. v. Analla, 186 P. 1079, 
25 N.M. 628. (2) Where, in an ac- 
tion to recover land sold for taxes, 
tax deeds void on their face, as show- 
ing a sale en masse for a gross sum 
of noncontiguous tracts, were relied 
on as passing good title, evidence that 
the land was not sold en masse is in- 
admissible. Page y. Gillett, 107 P. 
290, 47 Colo. 289. (3) Where defend- 
ant’s answer to a bill to remove a void 
tax title merely denied that the tax 
title was invalid and averred his own- 
ership of the premises, no issue as to 
any claim or title other than the tax 
title was presented, and evidence that 
the premises were owned by another 
under an unrecorded deed is incom- 
petent. Lilois v. Glos, 100 N.E. 528, 
257 Ill. 85. (4) Where the petition 
charging an illegal tax sale did not 
allege that defendant, purchasing at 
the sale, and another bidder, who were 
the only bidders, conspired to depress 
bidding, plaintiff could not prove such 
combination to invalidate the sale. 
Shuck v. Missouri Lumber & Mining 
Co., 148 S.W. 609, 244 Mo. 366. — (5) 
Where defendant pleads possession in 
himself alone, it has been held that 
he cannot show that the property was 
community property belonging to him 
and his wife in the absence of a time- 
ly amendment. Worthington v. La 
Violette, 111 P. 784, 60 Wash. 525. 

21. Denning v. Green, 263 P. 819, 
88 Cal.App. 379. 

22. Denning v. Green, supra. 

23. Johnson v. Zimmer, 158 N.W. 
701, 188 Minn, 456, 
24. Johnson vy. Zimmer, supra. 
25. Johnson v. Zimmer, supra. 
26. Faulkner v. Rivers, 4 La.App. 
27. See supra § 1954. 

28. Preston v. Thayer, 
te 127 Wis. 123. 

9. 


61 
106 N.W. 


33. 
Mitsch v. Riverside Tp., 92 A.| Ill. 250. 


436, 86 N.J.Law 603. ; 
SO. See statutory provisions. 


31. Getz v. Mosca Irr. Dist., (Colo.) 
1 P.(2d) 101; Pendleton v. Mosca Irr. 
Dist., (Colo.) 1 P.(2d) 99. 


Evidenee admissible under general 
denial or general issue in ejectment 
generally see Hjectment § 167. 

32. Wilcox v. Leach, 31 S.E. 374, 
123 .N.G.2.74. 

33. Seymour v. Deisher, 80 P. 1038, 
33 Colo. 349; Dickerson v. Burke, 25 
Ga. 225; Xeter Realty v. Samorini, 66 
So. 318, 135 La. 976; Roussel v. Rail- 
ways Realty Co., 61 So. 409, 833, 132 
ar 379; Vaughan v. Swayzie, 56 Miss. 

[a] Not fatal variance.—An aver- 
ment that complainants are the own- 
ers in fee simple “as joint tenants” is 
Supported by a deed conveying the 
premises to them “not as tenants in 
common but as joint tenants,” and 
the omission of the words ‘not as ten- 
antS in common” is immaterial. 
Brimson vy. Arnold, 86 N.E. 254, 236 
Til. 495. 

[b] Variance not shown.—Where 


the bill and deeds admitted in evi-: 
dence describe the same property, so: 


that there would be no difficulty in lo- 
cating it by either description, no 
variance exists. Phillips v. Glos, 118 
N.E. 433, 282 Ill. 224. 

34. Cross references: 
Evidence: 

Of payment of tax see supra §§ 
1246-1248. 

Of tax title dependent on prelimi- 
nary or supplementary proof see 
supra §§ 1965-1968. 

ao ane construction see supra § 

Tax deed as evidence see supra  §§ 

1948-1972. 

35. See supra § 1951. 

36. Carroll v. Perry, 

2,456, 4 McLean 25. 
37. Cross references: 
Presumptions: 

Arising from possession and lapse 
of time see supra § 1949, 

As to validity of assessment see 
supra § 762. 

In favor of validity of township tax. 
see Towns [38 Cyc 656]. 

Tax deed as prima facie evidence see 

Supra § 1954, 

Vik v. Glos, 1389 N.E. 401, 308 


5 F.Cas.No. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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q sold for taxes, it will be presumed that notice was 


given to the owner of record.?® Where a statute re- 
quires matters to be entered alike in two records, 
the court cannot assume that the entries in the 
record not before the court show facts not shown 
by the entries in the record that is before the 
court ;*° and the presumption of the performance of 
official duty has been held not applicable to mat- 
ters of taxation involving a forfeiture of the own- 
ership or right to possession of property,‘ nor is 
there, in such cases, any presumption of the due 
performance of official acts based on mere lapse of 
time, when the act, if performed, would be a matter 
of record, and there is no record of it and no evi- 
dence that one existed and has been lost or de- 
stroyed.*? The presumption of compliance with all 
the requirements of law in making a tax sale un- 
der a statute providing that a tax deed shall be 
prima facie evidence of such compliance‘? arises 
only after the execution of a deed to the purchaser 
at the tax sale.t4 The presumption that alleged 
taxation was valid, and that everything was done 
by the appropriate officers that the law. required 
to be done, is of no avail in an attack on an as- 
sessment, where a demurrer admitted the omission 
of the assessor’s oath from the assessment roll.4® 
Where a writ of certiorari to review tax sale pro- 
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ceedings calls for all documents and proceedings, 
the return presumably contains a full statement of 
all the proceedings.*® The fact that the total amount 
of the assessment of several pieces of property is 
given in one lump sum in the tax certificate has 
been held not to warrant a presumption of irregu- 
larity invalidating the assessment and overthrowing 
the presumption of the regularity of the proceed- 
ings.*7 The presumption of possession in the legal 
owner cannot be given effect against the undisput- 
ed testimony of the holder of a tax deed that he 
is in possession of the land ;4*8 and where the owner 
continues in possession after a tax sale, the infer- 
ence is that it was with the purchaser’s consent.*® 
In the footnotes will be found other cases relating 
to presumptions in actions concerning tax titles.>° 

[§ 2054] ce. Burden of Proof. In accordance with 
the general rule,°* in actions concerning tax titles, 
the burden of proof generally lies upon the party 
asserting a fact, and to the existence of whose case 
or defense the proof of such fact is essential,5” and 
in a suit to cancel a tax deed and recover damages 
for timber cut, the burden is on plaintiffs to show 
that they are entitled to such affirmative relief.5* 
Where plaintiff makes out a prima facie case, de- 
fendant has the burden of proving his matters of 
defense.°* At common law, one claiming title un- 


39. Spears v. Spears, 136 So. 614, 
173 La. 294. 

40. Donaldson v. Sache, 141 N.W. 
493, 121 Minn. 367. 

41. People ex rel. National Park 
Bank v. Metz, 126 N.Y.S. 986, 141 App. 
Div. 600. 

42. People ex rel. 
Bank v. Metz, supra. 

43. See supra § 1954. 

44. Tucker v. Tucker, 14 S.E. 860, 
110 N.C. 333. 

45. Woodbine Sav. Bank v. Tyler, 
162 N.W. 590, 181 Iowa 1389. 

46. Mitsch v. Riverside Tp., 92 A. 
436, 86 N.J.Law 603. 

47. Jim Blaine Gold Mining Co. v. 
Ferry County, 125 P. 1021, 69 Wash. 
702; Old Republic Mining Co. v. Ferry 
County, 125 P. 1018, 69 Wash. 600. 

48. Gillespie v. Stoll, 117 N.E. 478, 
280 Ill. 130. 

49. People v. Platzoeder, 193 N.Y.S. 
598, 118 Misc. 111. 

50. [a] Presumption of redemp- 
tion.—(1) Where one obtaining a 
donation certificate and deed from the 
state for forfeited lands took posses- 
sion and made improvements, and 
he and those under whom he claimed 
had possession for a long period of 
time and paid the taxes, it will be pre- 
sumed that he redeemed from an over- 
due tax foreclosure. ‘Joiner v. Sor- 
rels, 12 S.W.(2d) 397, 178 Ark. 821; 
Wilson v. Chisholm, 248 S.W. 273, 157 
Ark. 418. (2) Where land sold to 
the state for taxes was reassessed to 
the owners who paid the taxes thereon 
for a long period of time, it will be 
presumed that the land was redeemed 
despite the fact that the records of 
the land office do not show such re- 
demption. Lloyd v. Thornton, 227 S. 
W. 396, 147 Ark. 247. 

[b] Time of sale.—The courts will 
presume that a tax sale was com- 
menced within the required time after 
the publication of the first notice and 
continued from day to day. Scott v. 
Beck, 266 P. 951, 204 Cal. 78 [super- 
seding op 259 P. 933]. 

{c] Miscellaneous presumptions.— 
(1) In an action by the heirs of the 
purchaser at a tax sale to confirm the 
tax title, where the tax receipt pro- 
duced by the heirs of the original 
owner was dated a few days before 
the sale, the presumption was that 
such date was correct, notwithstand- 
ing a memorandum on its face that the 
property was sold for taxes. Scheen 
y. Hain, 75 So. 427, 141 La. 606. (2) 


National Park 


omy 
The court cannot presume that land 
covered by a tax deed was situated in 
the courthouse precinct, so as to make 
posting of the notice on the court- 
house sufficient. Howard v. Tollett, 
79 So. 309, 202 Ala. 11. (3). A com- 
plainant seeking to cancel sales under 
a judgment for an illegal tax will 
not be presumed to have appeared 
or objected in the county court be- 
cause he does not expressly allege 
that he did not do so. Gage v. Goudy, 
(Til,) 129 N.E. 896.. (4).°.The court 
cannot assume that the son of a de- 
ceased partner was acting for any 
person other than himself, in the ab- 
sence of evidence that he was acting 
in behalf. of the firm cr his father’s 
estate in procuring an extension of 
time for redemption. Peete v. Bucke- 
lew, 111 So. 659, 163 La. 154. (5) In 
the absence of evidence to the con- 
trary, it has been held that it will 
be assumed that part of the sum paid 
by a tax purchaser in acquiring the 
state’s title was for unpaid taxes for 
a subsequent year, that such taxes 
became delinquent, and that such 
property was so arranged on the de- 
linquent list as to designate the prop- 
erty contained in such list which was 
previously sold to the state. Stuart v. 
Smith, 262 P. 348, 87.Cal.App. 552. 

51. See Evidence §§ 14, 16, 18. 

52. Ala.—Burdett v. Rossiter, 127 
So. 202, 220 Ala. 631. 

Ga.—Stanfield v. Beasley, 120 S.E. 
318, 156 Ga. 823. 

Mich.—Lawson v. Bishop, 180 N.W. 
596, 212 Mich. 691. 

N.Y.—West End Brewing Co. v. Os- 
borne, 233 N.Y.S. 223, 133 Misc. 823 
[rev 238 N.Y.S. 345, 227 App.Div. 340, 
and aff 173 N.E. 872, 254 N.Y. 572]. 

Tex.—Griggs v. Montgomery, (Civ. 
App.) 22 S.W.(2d) 688. 

[a] Adverse possession.—One 
claiming title by adverse possession 
under a statute shortening the time 
within which ouster proceedings may 
be brought, where title is claimed un- 
der a tax deed, must offer in evidence 
his deed, prove his entry thereunder, 
and establish his adverse possession 
for the time fixed by statute. Lawson 
v. Bishop, 180 N.W. 596, 212 Mich. 

1 


691. 

[b] Failure to pay taxes.—Where 
defendant in an action to quiet titie 
is claiming under a tax deed and limi- 
tations and asserts that plaintiffs 
have failed to pay the taxes, he has 
the burden of proving such allegation. 


Bell v. George, 204 S.W. 516, 275 Mo. 


[ec] Ownership.—Where complain- 
ant’s allegation of ownership was de- 
nied by the answer, the burden is on 
complainant to prove his title. Ruppe 
v. Glos. 90 N.E. 744, 243 TH. 414. 

[d] Possession.—(1) Where plain- 
tiff relies on a conveyance executed 
by the county treasurer covering the 
premises sold for taxes and alleges 
ownership and possession, it devolves 
on plaintiff to establish such posses- 
sion. Callender vy. Brickner, 222 P. 
531, 97 Okl. 37. (2) Where defend- 
ant in a suit to quiet a tax title al- 
leges actual, physical possession of 
the property, he must prove such pos- 
session. Quaker Realty Co. v. Pur- 
cell, 59 So. 915, 131 La. 496. 

[e] Property necessarily used in 
operation of railroad.—A _ railway 
company attacking a tax deed on the 
ground that the land was necessarily 
used in the operation of its lines so 
as to be nontaxable under the general 
laws, but only subject to the mileage 
tax, has the burden of showing that 
such land was necessarily used in the 
operation of its lines. St. Paul, M. 
& M. Ry. Co. v. Howard, 119 N.W. 
1032, 23 S.D. 34. s 

[f] Tender of redemption money. 
—Where a person’s title depended on 
the payment, or tender of payment, of 
redemption money within a specified 
time, he has the burden of proving - 
such payment or tender of payment 
within that time. Stanfield v. Beasley, 
120 S.E. 318, 156 Ga. 823. 

[g] Want of consideration for 
deed.—(1) In an action to quiet title 
against a defendant claiming under a 
tax deed, the burden is on defendant 
to establish his defense of want of 
consideration for a deed in the chain 
of title relied on by plaintiff (Taylor 
v. Adams, 132 P. 1002, 89 Kan. 716), 
(2) as a deed imports a consideration 
(see Deeds §§ 499, 500). 

53. Hay v. Nickey Bros., 218 S.W. 
855, 142 Ark. 398. 

54. Loper v. BE. W. Gates Lumber 
Co., 98 So. 722, 210 Ala. 512. 

[a] hus, where plaintiff proves 
an unbroken chain of title, actual or 
constructive possession for a long 
period of time, and the rental value of 
the property while detained by de- 
fendant, defendant has the burden of 
proving his defense of limitations by 
evidence of actual adverse possession 
after becoming entitled to a deed asa 
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der a tax deed had the burden of proving the reg- 
ularity and validity of each successive step in the 
proceedings from the assessment to the sale,°*® but 
in those jurisdictions where statutes have been en- 
acted making tax deeds evidence of the regularity 
and validity of the prior proceedings or of the facts 
recited therein,®® the person attacking the tax deed 
has the burden of proving the defect invalidating 
the deed.°* In an action to confirm or quiet a tax 
title, the burden is on complainants to establish the 
validity of their own title, before the title of de- 
fendants comes into question,®® and it is a general 
rule that one shall not be permitted to impeach a 
tax title without first showing title in himself,*® 
and in some jurisdictions he is required to prove 
that all taxes due on the land have been paid;°° 
and where the owner seeks to pay tlie taxes with 
interest and recover the land, he has the burden of 
proving that the tax proceedings were taken against 
him or his predecessors in title,*! and his continued 
and adverse possession of the premises, if that. is 
essential to his attack or defense.°? Where an 
estate different from that vested in the person in 
whose name the land was sold is claimed under a 
tax deed, the burden is on the one claiming under 
such tax deed to show that taxes were not paid on 
the outstanding title or estate for the year for 
the delinquency of which the property was return- 
ed.** In a suit to confirm a tax title, plaintiff must 
prove his title by competent evidence,°* and where 
plaintiff makes out a prima facie case of ownership 
in an action to quiet title, defendant must prove 
his tax title.¢® Although the holder.of a tax deed 
may have the burden of proving the regularity and 
validity of the proceedings prior to the issuance of 
the deed,®* where the statute of limitations has run 
in his favor, he may stand on his possession and 
need not prove the validity of his title,®* although 
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[§ 2054 


if he is out of possession and is suing the owners | 


_who are in possession, he is bound to assert his title 


and ean receive no aid from prescription ;°* and 
conversely, where, under a tax deed of record for 
the statutory period, defendant is in possession, 
plaintiff cannot attack the tax deed for latent ir- | 
regularities without affirmative proof of an occu- 
paney on his behalf during the statutory period.®° 
In actions to quiet title, where the statutes require || 
plaintiff to plead his title and allege that defend- | 
ant claimed some adverse title, and plaintiff pleaded 
that defendant claimed under a tax deed which was 
void on its face, it has been held to be incumbent 
on defendant to introduce his deed at the trial for | 
the court’s inspection;7® and where the validity | 
of a tax title rests on the existence of a judgment ||} 
in favor of the state for taxes and a foreclosure | 

of the tax lien, the tax purchaser must introduce _ 
the judgment and writ.*1 It is sometimes neces- 

sary to show that a valid service of process in the | 
tax proceedings was made;*? and where a stat- 

ute makes, tax certificates operate to pass title 

where land was not redeemed within a certain time, 

provided the holder gave notice within a specified | 
time before maturity and filed proof thereof, the || 
holder of the certificates has the burden of proving || 
that notice was duly served and filed.’* The pre- |} 
sumption that officers perform their duties has been || 
held not to dispense with the necessity of proof that |} 
the property was assessed in the name of the per- |} 
son to whom the auditor directed. the expiration | 
notice where the statute required the auditor to | 
indorse on the certificate that the property is un- 

redeemed and that the time for redemption has ex- 

pired.7* The burden of overcoming the presump- | 
tion that officers perform their duties, where -the || 
title to land is acquired by the state, is on those 


purchaser at a tax sale for three years 
before the commencement of the suit. 
Loper v. E. W. Gates Lumber Co., 98 
So. 722, 210 Ala. 512. 

55. See supra § 1948. 

56. See supra §§ 1953, 1954. 

57. See supra § 1956. 

58. Morris v. Breedlove, 116 S.W. 
223, 89 Ark. 296; Roberts v. Lewis, 81 
So. 481, 119 Miss. 628; Dunbar v. In- 


terior Lumber Co., 59 So. 852, 102 
Miss. 623. 
59. Hilton v. Singletary, 33 S.E. 


715, 107 Ga. 821; Glos v. Gleason, 70 
N.E. 1045, 209 Ill. 517; Glos v. Adams, 
68 N.E. 398, 204 Ill. 546; Glos v. Ran- 
dolph, 24 N.E. 426, 133 Il]. 197, 27 N.E. 
941, 138 Ill. 268; Curry v. Hinman, 11 
Tll. 420; Roth v. Munzenmaier, 91 N. 
W. 1072, 118 Iowa 326; United Lum- 
ber Co. v. Pearce, 82 S.E. 1030, 166 N. 
C. 588. 

[a] Proof with same strictness as 
in an action of ejectment is not re- 
quired in an action to set aside a 
tax deed as a cloud on title. Glos v. 
Gleason, 70 N.E. 1045, 209 Ill. 517. 

{b] In Arkansas (1) Kirby Dig. § 
7105, providing that no person shall 
be permitted to question a tax title 
without first showing that he or the 
person under whom he claim's had 
title at the time of sale, or that title 
was obtained from the United States 
or this state after the sale, has been 
held not to apply to cases of. conflict- 
ing tax titles (see supra § 1985), (2) 
and a cause instituted to confirm a 
tax title, but which proceeds to a final 
hearing as a suit by defendant against 
plaintiff to cancel plaintiff's tax title, 
is not governed by the statute, and 
defendant has the burden of proving 
his title and cannot rely on the weak- 


ness of his adversary’s title (Mc- 
Daniel v. Berger, 116 S.W. 194, 89 Ark. 
139); (3) and in a cause instituted to 
quiet a tax title, where plaintiff seeks 
to remove defendant’s claim of title, 
defendant not asking for affirmative 
counter relief, plaintiff has the burden 
of proving his title and cannot rely 
on the weakness of defendant’s title, 
and the fact that defendant did not 
show title in himself has been held 
not to entitle plaintiff to relief under 
this statute (Knauff v. National 
Cooperage & Woodenware Co., 137 S. 
W. 823, 99 Ark. 137). 
sone fll.—Curry v. Hinman, 11 Il. 

Iowa.—Maxwell v. Palmer, 35 N.W. 
659, 73 Iowa 595. 

N.C.—United Lumber Co. v. Pearce, 


*82 S.E. 1030, 166 N.C. 588. 


Pa.—McGuire y. Gilbert, 156 A. 735, 
102 Pa.Super. 25. 

Tex.—Lufkin v. Galveston, 11 S.W. 
340, 73 Tex. 340. 

[a] Under judgment and order of 
sale for property for taxes, the bur- 
den is on the owners, denying the title 
of the purchaser, to show payment or 
tender of redemption money to the 
purchaser or tax collector within the 
time allowed. Washington vy. Giles, 
258 S.W. 900... 

61. Green v. Stephens, ‘73 So. 532, 
198 Ala. 325: 

62. Glos v.. Perkins, 58 N.E. 971, 
188 Ill. 467; Glos v. Beckman, 55 N.B. 
636, 183 Ill. 158; Jones v. Sadler, 89 
P. 1019, 75 Kan. 380; Boagni v. Pa- 
cific Imp. Co., 36 So. 129, 111 La. 1063; 
In re Quaker Realty Co., 4 La.A. (Or- 
leans) 91; Viavant v. Plassan,-3 La. 
A. (Orleans) 31; Lawrence v. Ken- 
ney, 32 Wis. 281. 

63. Norman y. Lewis, 130 S.E. 913, 


100 W.Va. 429. j 
64. Brock v. Satchell, 58 So. 686, | 
130 La. 853 (reversing a judgment 
confirming a tax title where plaintiff 
failed to prove his title by competent 
evidence and did not offer his title in 
evidence). i 
65. Eagan v. Mahoney, 174 P. 1119, }} 
24 Colo.App. 285 [superseding op 134 
Py 56 Me 

66. See supra § 1948. : } 

67. Russell v. Lang, 23 So. 113, 50 | 
La.Ann. 36. 

68. Waddill v. Walton, 7 So. 737, 
42 La.Ann. 7638. 

69. Jones v. Weeks, 89 P. 1019, 75 
Kan. 380. 

70. Eliason v. White, 128 P. 887, 23 
Colo.App. 213. | 

71. Harrison v. Orr, (Tex.cCommn. || 
App.) 296 S.W. 871 [aff (Civ.App.) || 
285. S.W. 650, and mod on other || 
fhe itean (Commn.App.) 10 S.W.(2d) 


72. Russ v. Hope, 178 S.W. 447, || 
265 Mo. 637; Gould v. White, 103 P. | 
460, 54 Wash. 394. |) 

[a] Thus (1) a purchaser at a tax ||} 


sale of land owned by William G. Eas- || 
ley, where the process was served on ||} 


W. G. Hasley, has the burden of 


showing that the two names referred ih 


to the same person. Russ v. Hope, 
178 S.W. 447, 265 Mo. 637. (2) Where | 
plaintiff in an action to set aside a || 
tax judgment overcomes the presump- || 
tion of jurisdiction, defendants have 
the burden of proving that a valid 
service of process was made therein. 
Shea v. White, 103 P. 460, 54 Wash. 
v . 
73. Beck y. State Finance Co., 
Sere rite C.C.A. 413. Waele 
. eaver v. Napier, 166 .W. 
187, 139 Minn, 219. ae 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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claiming the land against the state.75 
purchaser intends to claim reimbursement on the 
setting aside of the tax deed, the burden is on him 
to show the precise amount to which he is entitled.7® 
Where an 
brought to set aside a tax deed is strictly statutory, 


Strictly statutory action. 


plaintiff has the burden of proving 


the requirements of the statute limiting actions 


against tax deeds.*7 


[§ 2055] d. Admissibility.*8 In 


the general rule,’® evidence in actions concerning 
tax titles must be relevant, competent, and materi- 
As a general rule, all the books, papers, and 
records relating to the taxes, made by, and in the 
custody of, the proper officers, are admissible in evi- 
dence,*? including the assessment list or roll,8? and 
tax sale list,§* provided their authenticity and of- 
Where a statute 
so requires,*> copies of the records are admissible 


als ® 


ficial character are first shown.** 


provided they purport to be true 


75. See case infra this note. 

{a] Thus, where the comptroller, 
pursuant to statute, put up land for 
sale for taxes, and the bidder did not 
pay therefor, and the comptroller can- 
celed the certificate and changed it to 
eover all the land in question, the bur- 
den of overcoming the presumption 
that the comptroller acted after an 
attempt to issue a certificate to some 
other person willing to pay the bid 
is on the persons claiming the land 
against the state. McCarthy _v. 
Moore, 211 N.Y.S. 731, 125 Misc. 453. 
Glos v. Kelly, 72 N.E. 378, 212 

Barrow v. Lapene, 30 La. 
Ann. 310. 


77. Shepard v. Kusch, 151 N.Y.S. 
436, 438, 89 Misc. 112. 

78. Evidence to impeach deed see 
supra §§ 1969-1972. 


79. See Evidence §§ 89-162. 
80. See cases infra this note. 
[a] Applications of rule.—(1) 


Where defendant claimed under a tax 
deed, it has been held that there was 
no error in admitting evidence of a 
witness that he did not think he could 
have sold part of a tract without dam- 
age to the whole tract, over objec- 
tion that it was incompetent, in that 
the question, where excessive levy 
was claimed, not being whether the 
whole tract would be damaged by cut- 
ting off part to satisfy the fieri facias, 
but whether the whole tract could be 
so subdivided as that a fraction of it 
would bring the amount of the fieri 
facias. Hightower v. Hightower, 127 
S.E. 103, 159 Ga. 769. (2) In an ac- 
tion of ejectment against a tax pur- 
chaser, a patent from the federal gov- 
ernment to a predecessor of plaintiff 
in title has been held relevant and 
competent evidence. Loper v. E. W. 
Gates Lumber Co., 98 So. 722, 210 Ala. 
512. (3) In an action for recovery of 
land by virtue of a tax deed, the ques- 
tion being whether Revisal (1905) § 
395 subd 10, barring action within 
three years, had been suspended by 
possession of the grantee, evidence as 
to what acts of- possession the 
grantee exetcised was competent and 
relevant. Jordan y. Simmons, 95 S.E. 
919, 175 N.C. 537. (4) In an action to 
recover possession of land embraced 
in a railway grant and to set aside a 
tax sale of the land, where plaintiff 
claims that the land was not taxable 
because title had not yet passed at 
the time of the sale, a certificate of 
the secretary of the interior has been 
held admissible to show that other 
lands in the same section had been 
earned and were approved to the com- 
pany before the taxes on which the 
sale was made had accrued. Chicago, 
etc., R. Co. v. Holdsworth, 47 Iowa 20. 
(5) In ejectment against the holder 
of a recorded tax title and his wife, 
where plaintiff took no steps to bar 
the rights of any person not before 


TAXATION 


Tf the tax 


action 


compliance with 


A tax judgment, 
no infirmity appearing on their face, should not be 
excluded because of extraneous facts that might 
destroy their validity;*7 and, in an action of eject- 
ment against a defendant claiming under a tax title, 
the tax proceedings are admissible in support of a 
plea of the statute of limitations.** 
ment of lots is prima: facie insufficient by reason of 
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order of sale, and sheriff’s return, 


If an assess- 


a defective description, evidence is admissible in 


accordance with 


and complete.’ 


the court, evidence that defendant had 
conveyed his tax title before the ac- 
tion was brought, and that no lis 
“~pendens had been filed, was immate- 
rial, the grantee not being a party to 
the suit. Stephenson vy. Doolittle, 100 
N.W. 1041, 123 Wis. 86. (6) Where 
an action for the recovery of land 
must be brought within a certain 
time by a tax title claimant or the 
owner, depending on which party was 
in possession, evidence that the own- 
er was in possession for the statutory 
period following the recording of the 
deed is material and_ admissible. 
Knox v. Cleveland, 13 Wis. 245. (7) 
In ejectment, where the description 
of land in a tax assessment differed 
from that in plaintiff’s declaration, 
the record of proceedings on a rule by 
defendant on plaintiff to show cause 
why plaintiff should not bring eject- 
ment is not admissible to show that 
the land described in the declaration 
in ejectment is the same as that de- 
scribed in the tax assessment, where 
defendant’s petition in the rule to 
show cause contained the same de- 
scription as plaintiff's declaration 
(McGuire v. Gilbert, 156 A. 735, 102 
Pa.Super. 25), (8) nor is the record 
admissible to show the date when 
plaintiff's title was first questioned 
(McGuire y. Gilbert, supra). 


81. Ala.—Riddle v. Messer, 4 So. 
185, 84 Ala. 236. 
Iowa.—McCready v. Sexton, 29 


Iowa 356, 4 Am.R. 214. 

Me.—Greene v. Martin, 63 A. 814, 
101 Me. 232. 

Md.—yYoung v. Ward, 41 A. 925, 88 
Md. 413. 

Miss.—Kennedy v. Sanders, 43 So. 
913, 90 Miss. 524. 

Mo.—Howard v. Heck, 88 Mo. 456. 

N.H.—French v. Spalding, 61 N.H. 


395. 
d C.—Geer v. 35 S.E. 470, 
5 Watts 


N. 
126 N.C. 238. 

Pa.—Fager v. Campbell, 

287; Herron v. Murphy, 13 A. 958, 10 
Pa.Cas. 280; Bernhard v. Allen, 14 A. 
42,10 Pa.Cas. 274. , 

Tex.—Lacy v. Sanders, (Civ.App.) 
295 S.W. 288. 

Wash.—Jefferson County v. Trum- 
bull, 75 P. 876, 34 Wash. 276. 

[a] Impossible date.— Where 
plaintiff claimed title under a judg- 
ment in a tax suit, the order of sale 
has been held admissible over an ob- 
jection that the return of the sheriff 
showed a levy, advertisement, and 
sale made on impossible dates, where 
it appeared that, in the insertion of 
the dates on a printed form, some one 
failed to cross out a cipher, leaving 
some of the dates reading 19012 in- 
stead of 1912. Lacy _v. Sanders, (Tex. 
Civ.App.) 295 S.W. 288. ; 

[b] reasurer’s sales book is evi- 
dence to prove the redemption of un- 
seated land sold for taxes. Huzzard 


Brown, 


support of a tax title based thereon that there was. 
of record at the time of the assessment a map, by 
aid of which the description would serve fully to 
identify and locate the lots.8® 
being subject to collateral attack,°® the exelusion 
of original rendition sheets offered to show such a 
judgment to be void has been held not error.®1 
dence that a tax redemption notice was never served 
on the owner is admissible,®? as is evidence of ex- 
traneous facts with which the subject matter of 
the suit is inseparably connected.®* 


A tax judgment not 


Evi- 


The exclusion 


v. Trego, 35 Pa. 9. 

[c] Records of similar proceed- 
ings.—When necessary to reinforce 
prima facie title to realty acquired 
under decree in a suit by the state un- 
der Code (1913) ¢ 105 (§§ 4433-4454), 
to sell land forfeited for nonpayment 
of taxes, plaintiff in ejectment may 
introduce parts of records of similar 
proceedings to condemn the same 
land for sale as forfeited, against 
other claimants to which his prede-— 
cessors in title were parties defend— 
ant. Hector Coal Land Co. v. Jones, 
92 S.E. 102, 79 W.Va. 618. 

{d] ‘Tax fieri facias is admissible 
provided the land is sufficiently iden-- 
tified. Hightower v. Hightower, 127 
S.E. 108, 159 Ga. 769 (holding descrip- 
tion of land sufficient). 

82.. Kinney v. Doe, 8 Blackf. (Ind.) 
350; Scott v. Babcock, 3 Greene 
(Iowa) 133; Stevens v. Palmer, 23 N. 
Y.Super. 60; Beggs v. Paine, 109 N.W. 
322, 15 N.D. 436. 

[a] Where description of land in 
tax rolls is insufficient, the rolls are 
not admissible in evidence to support 
a tax deed. Moses v. McFarlin, 2 Tex. 
Unrep.Cas. 291. 

[b] Surplusage.—It has been held 
that an erroneous number appearing 
on the assessment roll as the section 
in which a certain lot is located can- 
not be rejected as surplusage, even 
though there is no lot such as is de- 
scribed in that section. McQueen v. 
Bush, 24 So. 196, 76 Miss. 283. 

[c] On issue whether land in dis- 
pute was assessed for certain year 
as seated as well as unseated land, 
so as to be exempt from sale, the as- 
sessment lists for the year preceding 
and the two years following the year 
in question are irrelevant. Floyd v. 
seuip Lumber. ;Co.,.71 A: 18,,222 Pa: 

83. Shelby v. Burns, 114 So. 349, 
148 Miss. 206. 

84. See cases supra notes 82, 83. 

85. See statutory provisions. 

86. Knotts v. Tuxbury, 117 N.E. 
282, 69 Ind.App. 248. 

87. Orr v. Wallace, (Tex.Civ.App.) 
285 S.W. 650 [aff (Commn.App.) 296 
S.W. 871, mod on other grounds 
(Commn.App.) 10 S.W.(2d) 381]. 

88. Tidwell v. McCluskey, 67 So. 
673, 191 Ala. 38. 

89. Houghton v. Kern Valley Bank, 
LO? Piste Th Calse289- 

90. See supra § 1577. 

91. Stevenson v. Mills, (Tex.Civ. 
App.) 14 S.W.(2d) 94; Lacy v. San- 
ders, (Tex.Civ.App.) 295 S.W. 288. 

92. Marshall v. Anderson, 206 N.W. 
981, 233 Mich. 480 (holding that such 
evidence is not a collateral attack 
on the sheriff’s return). 

93. Coxe v. Deringer, 78 Pa. 271 
(evidence that taxes on different 
tracts_of land were charged in one 
account, and other evidence affecting 


~ 


all the tracts similarly, 
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of evidence of an attorney of a former owner of 
land that he returned the land for taxation for such 
owner after its conveyance by him to plaintiff in a 
suit against a city, which claimed title under tax 
sales against such former owner, has been held 
not error;°* but evidence that there was a combi- 
nation between the purchasers at a tax sale to 
prevent competitive bidding has been held admis- 
sible, in the first instance, even though it is not 
shown that the purchaser of the land in controversy 
was a party to such combination.®® A quitclaim 
deed given by the grantee in a tax deed, which tax 
deed was void on its face, is not admissible in evi- 
dence in favor of one claiming under such deeds.°* 
Where a statute requires the officer to sell the least 
quantity of the lot that will bring the amount of 
the tax,®? evidence regarding the value of part of 
the property of the owner liable for taxes is ad- 
missible, no objection being made to the qualifica- 
tion of the witness;®8 and where a statute required 
a tax sale to be conducted by the district attorney,°® 
and the ‘sale was made by special counsel, evidence 
as to how the special counsel obtained employment 
is admissible.t In a suit to quiet a tax title, the 
deeds in the chain of title of defendants are admis- 
sible,? and deeds of trust under which a title to land 
is claimed are admissible over the objection of the 
tax: title claimant that the debts secured by such 
deeds are barred by limitations;? and in an action 
to set aside a tax deed, where plaintiff introduced 
a deed to a person by the same name as himself from 
some one in whom it was conceded good title vested 
at the time, a deposition by plaintiff that he pur- 
chased the land before the deed was recorded has 
been held admissible as tending to identify plain- 
tiff as the grantee in the recorded deed.* Evidence 


was admis- [302 Pa. 184; 


sible, being of facts with which the 


TAXATION 


Ana Maria Sugar Co. v. 
Castro, 28 Porto Rico 225. 


Se ee | 


[§§ 2055-2056 


of the cost of improving and fencing adjoining land 
is admissible in determining the enhanced value re- 
sulting from improving the land in litigation,’ and 
testimony as to the cost and value of improvements 
put on the land has been held admissible although 
the witness was not a party to the action, where 
he once owned the land.* In an action to quiet title 
to land against a tax lien, evidence that the tax lien 


holder Ind secured the title from a third person - 


on representations that he was acting for plaintiffs 
in making such purchase and thereby induced the 
third persan to sell at a reduced price is not ad- 
missible in the absence of evidence that the third 
person had sold his claim for a less amount on the 
agreement that plaintiffs were to have the benefit of 
the reduced price.* 

Proceedings and evidence in former suit. To 
prove the incorrectness of an official map, proceed- 
ings in a former suit and testimony of a witness 


‘since deceased are not admissible where the parties 


to the present suit were not litigants in the former 
suit and did not have the opportunity of cross-ex- 
amining the witness.® 


Evidence admissible for specific purpose. In an 


action to-recover possession of land, where defend- | 


ant relies on a tax deed and the statute of limita- 
tions, receipts for taxes paid prior to the recording 
of the tax deed, if received in evidence, must be 
limited to the question of the amount of taxes which 
he is entitled to recover on the cancellation of his 
deed.? 

[§ 2056] e. Weight and Sufficiency.1° 


dence!! are applicable in actions concerning tax 


titles, and the issues arising in such actions must be ° 


proved by a preponderance of evidence.t2 Thus 


832, 138 Ill. 590. (12) The property 


And see] was sufficiently described in a com-: 


The gen-. 
eral rules as to the weight and sufficiency of evi-_ 


tract in suit was inseparably con- 
nected). 

94. Levy v. City of Brunswick, 68 
S.E. 1038, 1385 Ga. 94. 

95. Kerwer v. Allen, 31 Iowa 578 
(holding that defendant was at the 
sale, either in person or by agent, and 
could not have taken part in the sale 
without being aware of the manner 
in ‘which it was conducted). 

f Loring v. Groomer, 43 S.W. 
647, 142° Mo. 1. 

97.. See statutory provisions; 
supra § 1612. 

98. Rae v. Morgan, 266 P. 1069, 
267 P. 1072, 125 Or. 644. 

99. See statutory provisions. 
Officers authorized to sell see supra 
1600 ; 


: 1. Rae v. Morgan, 266 P. 1069, 267 
P. 1072, 125 Or. 644. 

2. Dent v. Investors’ Sec. Ass’n, 
254 S.W. 1080,. 300 Mo. 552. 

8. Vanderpan v. Pelton, 123 P. 960, 
22 Colo.App. 357; Foster v. Clark, 121 


and 


‘Pp. 130, 21 Colo.App. 192 (both cases 


holding that the tax title claimant 
has no right to set up the statute of 
limitations if his tax deed is invalid, 
and he need not do so if it is valid). 

4. Pillsbury v. Beresford, 109 P. 
193, 58 Wash. 656. 

5. Jones v. Fowler, 285 S.W. 363, 
171 Ark.-'594. 

6. Jones v. Fowler, supra. 

7. Culbertson v. Munson, 4 N.B. 57, 
104 Ind. 451. j 

8. In re Moran, 1 La.A. (Orleans) 
i : 

9. Upham vy. Weisshaar, 128~-P. 
1129, 23 Colo.App. 277. ° 

10. Effect of tax deed as evidence 
of title see supra §§ 1948-1972. 

11. See Evidence §§ 1730-1806. 

12.° Dunn y. Milanovich, 152 A. 757, 


— 


cases infra this section. . 

[a] Evidence held sufficient to 
show: (1) Right to cancellation of 
tax .deed. _McGraw v. Potts, (Tex. 
Civ.App.) 27 S.W.(2d) 550. (2) Prop- 
erty was not subject to taxation. 
Saranac Land & Timber Co. v. Rob- 
erts, 101 N.E. 898, 208 N.Y. 288; Sar- 
anac Land, etc., Co. v. Roberts, 109 
N.Y.S. 547, 125 App.Div. 333 [aff 88 
N.E. 753, 195 N.Y. 303]. (3) Land was 
not actually used in the operation and 
maintenance of a railway so as to be 
Subject to the mileage tax instead of 
an ad valorem tax. St. Paul M. & 
M. Ry. Co. v. Howard, 119 N.W. 1032, 
23. 8.D. 34. (4) Invalidity of tax levy. 
Saranac Land & Timber ‘Co. v. Rob- 
erts, 109 N.Y.S. 547, 125 App.Div. 333 
[aff 88 N.E. 753, 195 N.Y. 303]. (5) 
Failure to attach to tax book required 
warrant authorizing collector to col- 
lect taxes. Wildman vy. Enfield, 298 
S.W. 196, 174 Ark. 1005. (6) Failure 
of assessor to attach affidavit to as- 
sessment roll. Beggs v, Paine, 109 N. 
W. 322, 15 -N.D. 436. (7) Failure to 
make reasonably diligent inquiry to 
ascertain post-office address of non- 
resident owner of land. Jensen v. 
McHenry County, 228 N.W. 451, 59 N. 
D. 42. (8) Tax official could have 
ascertained address of “nonresident 
owner of land. Salsman v. Bloom, 
133 So. 760, 172 La. 238. (9) Impos- 
sibility of. personal service in tax 
foreclosure proceedings. Larson vy. 
Murphy, 


177 PP. 657, 105 Wash. 36.. 


(10) Order of publication admitted in, 


evidence was the only process, issued 
in an action to enforce payment of 
taxes. Orchard v. Laclede Land. & 
Improvement Co., 192 S.W. 405, 269 
Mo. 647. (11) No appearance was 
made in an action to obtain a tax 
judgment. .Gage v. Lyons,’* 28 N.E. 


So. 294, 139 Miss. 862. 


plaint in an_action to enforce over-. 
due taxes. Beasley 'v. Equitable Se- 


curities Co., 84 S.W. 224, 72 Ark. 601. — 


(13) Judgment in suit to sell land for: 
taxes was void. Dunavant vy. Pemi- 
scot Land & Cooperage Co., 173 S.W. 
747, 188 Mo.App. 838. (14) Officer 
executing process did not take ex- 
clusive possession of land prior to 
advertisement of sale. Wilson v. 
Dove, 110 S.E. 390, 118 S.C. 256. (15) 
Sale of the land by the owner prior 
to the tax sale. Queen City Inv. Co. 
v. Kreider, (Mo.) 31 S.W.(2d) 1002.. 
(16) Land in controversy was not sold 
for taxes. Russell v. McKinnon, 104 
3 (17) Valid tax. 
sale. Smith v. Vickery, 138 S.W. 502, 
235 Mo. 418. (18) Land was sold for 
taxes and purchased by the state, 
Lovell v. Jamison, 75 S.E. 80, 113 Va. 
624. (19) Tax sale was void. Gil- 
reath v. Stephens, 169 S.W. 482, 159 
Ky. 734. (20) Payment of purchase 
price within required time after tax 
sale. Welsh v. Briggs, 90 N.H. 1146, 
204 Mass. 540. (21) Land claimed 
was not included in the tax deed.. 
Breathitt Coal & Timber Co. v. Mann, 
283 S.W. 1038, 214 Ky. 722. (22) No 
acts of the original owner which 
would mislead the purchasers at tax 
sale as to.his intention to abandon. 
Tatum v. Arkansas Lumber. Co., 146 
S.W. 135,103 Ark. 251. (23). Valid. 
tax lien... Teat v. Perry, (Tex.Civ. 
App.) 216 S.W. 650. 
of tax certificate. Leavitt v. Bar- 
tholomew, 93 .N.W. 856, 1 Neb. 
(Unoff.) 756, 764. (25) Unlawful en- 
try and possession. - 
Glos, 160 N.E. 745, 329 Til. 382.. (26) 
Tender and refusal of amount due. 
Vournazos v. Glos, 104 N.E. 1053, 263 
Ill. 314. (27) Redemption. 
Nelson, 27 Iowa 148. 
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(24) Ownership. 


Plenderleith v.’ 


Rice v.. 
(28) Certain, 


| 


] 
ig 


| 


il} 
Wt 
j 
| 


| 


! 
| 


i 


| 
| 


| 


ied 


ee ee ee ee, 


Te Sea ee 


” 
- 
a 
4 
dl 
* 
ns 
1 
y 
4 


~ § 2056) 


PF ON ee Ce eT ee ee 


_ there must be.a preponderance of evidence to prove 
fitle,** ownership,‘* or an interest in the proper- 
ty,*° a valid assessment,1® assessment to the wrong 
person,*’ a good faith attempt to pay taxes,!® no- ° 
tice of delinquency,!® payment of taxes prior to 
the tax sale,?° payment of taxes under a tax deed,?1 
that failure to pay taxes was not the result of mis- 
information given by tax officials,?? 


land had not been sold by a county 
prior to-the assessment of certain 
taxes. Hart v. Delphey, 136 N.W. 
702, 157 Iowa 316. (29) No enhance- 
ment of value by reason of improve- 
ments as to preclude a recovery be- 
cause of laches. Tatum vy. Arkansas 
oe Co., 146 S.W. 135, 103 Ark. 
[b] Evidence held sufficient to sus- 
tain judgment denying allowance for 
permanent improvements where tax 
deed was set aside. Hill v. Chamber- 
lain, 136 N.W. 999, 91 Neb. 610. 
[ec] Evidence held sufficient to 
identify the property. Glos v. Bain, 
79 N.B. 111, 223 Ill. 343; Blackman 
v. Arnold, 89 N.W. 513, 113 Wis. 487. 


[ad] Evidence held insufficient to 
show: (1) Right of recovery. Mee- 
han v. Dobson, 131 N.Y.S. 37; Cran- 


mer v. Lyon, 158 N.W. 272, 34 N.D. 
357. (2) Dual assessment. Tensas 
Delta Land Co. v. Anders, 103 So. 522, 
158 La. 94. (3) Record of assessment. 
Baker v. Webber, 67 A. 144, 102 Me. 
414. (4) Election and qualification 
of tax collector. Baker v. Webber, 
Wi A 244, 102 Me 414: (Pieres . ¥- 
Richardson, 37 N.H. 306. (5) Juris- 
diction of court in action for tax 
judgment. Northwestern Mortgage 
Trust Co. v. Schatz, 152 N.W. 509, 35 
S.D. 379; Gould v. White, 103 P. 460, 
54 Wash. 394. (6) Effort to find per- 
sonal property of taxpayer. Taylor 
v. Arndell, 232 S.W. 658, 192 Ky. 249. 
(7) Sufficient description of land in 
notice of tax sale. Stough v. Reeves, 
95 P. 958, 42 Colo. 432. (8) Property 
was not sufficiently identified. Smith 
v. City of Los Angeles, 112 P. 307, 158 
Cal. 702; Dunn v. Jones, 134 S.E. 487, 
192 N.C. 251; Collins vy. Dunn, 131 S8.E. 
764, 191 N.C. 428. (9) Possession or 
that premises were not vacant. 
Plumsted v. Glos, 104 N.E. 1009, 263 
Ill. 181. (10) Land was regularly 
sold for taxes. McClanahan vy. Brown, 
163 S.W. 467, 157 Ky. 450. (11) In- 
validity of tax _ sale. Andrus _ Vv. 
Wheeler, 48 N.Y.S. 118, 22 App.Div. 
596 [rev 42 N.Y.S. 525, 18 Misc. 646]. 
(12) Ownership of tax certificate. 
Vanderlinde v. Canfield, 42 N.W. 538, 
40 Minn. 541. (13) Agreement to pay 
tax sale certificate out of proceeds of 
mortgage. Proctor v. Williamson, 215 
N.W. 593, 205 Iowa 127. (14) Re- 
demption. Arbuckle v. Matthews, 83 
S.W. 326, 73 Ark. 27. Weil v. Bell, 
99 So. 887, 155 La. 1095. (15) Failure 
to redeem. Young v. Ward, 41 A. 
925, 88 Md. 413. (16) Tender of 
amount due for redemption would 
have been refused. Jacobs v. Wal- 
dron, 298 S.W. 773, 317 Mo. ee (17) 

ment of entire amount neces- 
eee redeem. Kristen v. Lloyd, 
143 A. 219, 103 N.J.Eq. 252 [aff 148 
A. 918, 105 N.J.Eq. 589]. (18) Acqui- 
sition of tax deeds as agent of owner. 
Phelan v. Phelan, (N.M.) 289 P. 996. 
(19) Amount paid for tax deed. Glos 
-y, Kelly, 72 N.E. 378, 212 Ill. 314. (20) 
Ownership prior to taking tax title. 
Sanderford v. Walker Inv. Co., 269 P. 
14, 84 Colo. 203. (21) Chain of title 
depending on tax deeds. Jones Vv. 
Luckel, 163 P. 906, 174 Cal. 532; Mc- 
Arthur v. Goodwin, 160 P. 679, 173 Cal. 
499; Vincent v. Evans, 127 N.W. 760, 
165 Mich. 695 [mod on other grounds 
131 N.W. 1099, 165 Mich. 701].. (22) 
Owner reserving minerals thought 
minerals were without value. Wilson 
vy. A. Cook Sons Co., 148 A. 63, 298 Pa. 
85. (23) One corporation was the 
successor in interest of another in 
whose name land was assessed. Elec- 
trolytic Copper Co. v. Rambler Con- 
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a tax official.28 


in the tax sale, 


or that the ' er the tax deed 


sol. Mines Corporation, 243 P. 126, 34 
Wyo. 304. 

Le] Patent to land.—Where de- 
fendant in ejectment claimed under 
certain tax deeds, the introduction of 
a government patent of the land to 
plaintiff.entitled him to judgment, un- 
less the tax deeds were sufficient to 
divest his title. Empire Ranch & Cat- 
tle Co. v. Smith, 127 P. 449, 23 Colo. 
App. 53. 
_ [f]. Copy of assessment roll show- 
ing that a particular assessment of 
the lands in controversy for which 
the lands were sold was filed Aug. 5, 
1875, has ‘been held to be proof that 
the assessment was based on a sale 
which occurred May 10, 1875.. Ken- 
pogy v. Sanders, 43 So. 913, 90 Miss. 


13. See cases infra this note. 

[a] Evidence held sufficient.—V1lk 
v. -Glos,: 139 N.E,. 401, 808 Tl. 250; 
Vournazos vy. Glos, 104 N.E. 1053, 263 
Ill. 314; Warshawsky v. Glos, 96 N.E. 
248, 251 Ill. 377; Towle v. Quante, 
92 N.E. 967, 246 Ill. 568; Glos v. 
Holmes, 81 N.E. 1064, 228- Ill. 436; 
Glos v. Garrett, 76 N.E. 373, 219 111. 
208; Heath v. Hazelip, 167 S.W. 905, 
159 Ky. 555; Graton v. Holliday-Klotz 
gee etc., Co., 87 S.W. 37, 189 Mo. 
[b] Evidence held insufficient.— 
Parks v. Roth, 137 P. 76, 25 Colo.App. 
296; Pelton y. Muntzing, 131 P. 281, 24 
Colo.App. 1; Glos v. Greiner, 80 N.E. 
1055, 226 Ill. 546; Hawkeye Sav., etc., 
Assoc. v. Moore, 117 N.W. 51, 139 Iowa 
133; Jackson vy. Mixon, 34 So. 695, 110 
La. 581; Delaroderie v. Hillen, 28 La. 
Ann. 537; Southern Immigration Imp., 
ete.,. Co. v- Rosey, 57 S.Ei 2,144 N.C, 
370; Sarkeys v. Kroeger, 299 P. 878, 
149 Okl. 200. 

14. See cases infra this note. 

[a] Evidence held sufficient.— 
Goodrich v. Darr, 256 S.W. 868, 161 
Ark. 514; Mitchell v. Titus, 80 P. 1042, 
33 Colo. 385; Plumsted v. Glos, 104 N. 
EH. 1009, 263 Ill. 181; Brimson v. Ar- 
nold, 86 N.B. 254, 2386 Ill. 495; Glos 
v. Davis, 75 N.E. 208, 216 Ill. 532; 
Glos v. Boettcher, 61 N.E. 1017, 193 
Tll. 5384; Gage v. Parker, 103 Ill. 528; 
Pillsbury v. Beresford, 109 P. 193, 58 
Wash, 656. 

[b], Evidence held insufficient.— 
MecKinley-Lanning L. & T. Co. v. Var- 
ney, 74 P. 338, 19,Colo.App. 210. 

15. See case infra this note. 

[a] Evidence held insufficient.— 
Smith v.’ Boston, 119 P. 91, 161 Cal. 


341. 
See case infra this note. 

[a] Evidence held insufficient.— 
Sweet vy. Church, 198 N.W. 706, 47 S.D. 
299, 
17. See case infra this note. 

[a] Evidence held insufficient.— 
Culnane vy. Dixon, 94 N.Y.S. 1093, 107 
App.Div,. 163. 


18. Gould v. Killen, 139 N.W. 758, 
152 Wis. 197. 

[a] Evidence held _ sufficient.— 
Gould v. Killen, 189 N.W. 758, 152 
Wis. 197. 

19. See cases infra this note. 

[a] Evidence held sufficient.— 


Veith v. Villavaso, 129 So. 532, 170 
La. 927; Young Men’s Christian Ass’n 
v. City of New Orleans, 123 So. 363, 11 
La.App. 360: 

[b] Evidence held insufficient.— 
Mattern v. Parqutt, 123 So. 189, 10 
La.App. 769. * 

20. See cases infra this note. 

[a] Evidence held  sufficient.— 
Roth v. Munzenmaier, 91 N.W. 1072, 
118 Iowa 326; Rovens v. McRobinson, 
42 So. 251, 117 La. 781. 
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failure to pay taxes was caused by the conduct of 


So, too, notice of the tax sale,?+ 


want of notice of the tax sale,?* fraud,?® and fraud 


27 


must be proved by a preponder- 


ance of the evidence. Also, possession,?® possession 
sufficient to prevent the accrual of preémption,?® or 
that possession was taken within a certain time aft- 


was recorded,®® occupancy of the 


[b] Evidence held insufficient.— 
Perry v. Marbury Lumber Co., 103 So. 
580, 212 Ala. 542; Levenberg v. 
Shanks, 115 So, 641, 165 La. 419; 
Benger v. Bailey, 57 So. 998, 130 La. 


21. See case infra this note. 

[a] Evidence held insufficient.— 
McKinley-Lanning L. & T. Co. v. Var- 
ney, 74 P. 338, 19 Colo.App. 210. 

22. See case infra this note. 

[a] Evidence held _ sufficient.— 
coe v. Killen, 139 N.W. 758, 152 Wis. 


23. See cases infra this note. 

[a] Evidence held _ sufficient.— 
Smith v. Davidson, 130 P. 1071, 23 
Idaho 555, Ann.Cas.1914D 1053; Blinn 
v. Grindle, 109 P. 122, 58 Wash. 679; 
Bray, ete., Land Co. v. Newman, 65 
N.W. 494, 92 Wis. 271. 

24 See cases infra this note. 

[a] Evidence held 
Pelton v. Muntzing, 131 P. 281, 
Colo.App. 1; Hampton v. Drew, 82 So. 
375, 145 La. 374; Tieman v. Johnston, 
88 So. 75, 114 La. 112. 

[b] Evidence held insufficient.— 
Cordano v. Kelsey, 151 P. 398, 28 Cal. 
App. 9 [den reh (App.) 151 P. 391]; 
Lisso v. Giddens, 41 So. 1029, 117 La. 
507; Stowell v. Blanchard, 119 A. 866, 
122 Me. 3868; Collins v. Dunn, 131 S.B. 
764, 191 N.C. 429°. Land. v. Banks, 
(Tex.Civ.App.) 241 S.W. 299 [rev on 
other grounds (Commn.App.) 254 S.W. 
786, 30 A.L.R. 1]. ‘ 

25. See cases infra this note. 

[a] Evidence held sufficient.—Tea- 
ies v. Johnson, 272 P. 3138, 95 Cal.App. 

[b] Evidence held insufficient.— 
Pickett vy. Southern Athletic . Club, 
18 So. 634, 47 La.Ann. 1605. ; 

26. .See cases infra this note. 

[a] Evidence held _ sufficient.— 
Guldner v. Guldner, 203 N.W. 289, 199 
Iowa 986; Nugent v. Hayes; 125 A. 
576, 96 N.J.Eq. 485. ‘ 

[b] Evidence held insufficient.— 
Avera v. Banks, 271 S.W.. 970, 108 
Ark. 718; Rogers v. Dent, 239 S.W. 
1074, 292 Mo. 576, 26 A.L.R. 615; Ana 
Maria Sugar Co. v. Castro, 28 Porto 
Rico 225; Barone Lumber Co. v. Sow- 
den, (R.I.) 147 A. 669; Campbell v. 
Barry, 187 N.W. 967, 45. S.D. 499. 

27. See cases infra this note. i 

[a] Evidence held sufficient.—Purl 
v. Purl, 191 P. 297, 107 Kan. 314; Suc- 
eession of David vy. Richard, 1 La.App. 
237; New England L. & T. Co. v. 
Browne, 76 S.W. 954, 177 Mo. 412, 

{b] Evidence held insufficient.— 
Darnell Min., ete., Co. v. Ruckles, 88 
P. 101, 45 Wash. 180; Day v. Fay, 52 
S.E. 1018, 59 W.Va. 65. 


28. See cases infra this note. 
[a] Evidence held sufficient.—Vlk 
v. Glos, 139 N.E. 401, 308 Ill. 250; 


Lilois vy. Glos, 100 N.E. 528, 257 Ill. 
85; Glos v. Ault, 77 N.E. 939, 221. Ill. 
562; German Sav. Bank v. Walker, 
181 N.W. 443, 190 lowa 1096; Clark v. 
Sexton, 98 N.W. 127, 122 Iowa 310; 
Grindo vy. McGee, 87 N.W. 468, 111 
Wis. 531. 

[b]. Evidence held insufficient.— 
Plumsted y. Glos, 104 N.E. 1009, 263 
Ill. 181; Bemis v. Plato, 93 N.W. 83, 
119 Iowa 127. 

29. See cases infra this note. 

[a] Evidence held insufficient.— 
Levenberg v. Shanks, 115 So. 641, 165 
La. 419; Tensas Delta Land Co. v. 
Anders, 103 So. 522, 158 La. 94. 

30. See case infra this note. 

[a] Evidence held sufficient.—An- 
drew v. Reid, 136 P. 793, 91 Kan. 135 
[mod den 139 P. 489, 91 Kan. 663]. 
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land,*! that the land was not oceupied,*? occupancy 
of the land so as to be entitled to notice of the. ex- 
piration of the redemption period,** failure to serve 
notice of the expiration of the period of redemp- 
tion,** sufficiency of notice to redeem,*?*® adverse 
possession,®® failure to serve citation in suit to re- 
cover taxes and foreclose a tax lien,** service of 
notice of an application for a tax deed,** absence 
of confirmation of a tax sale,*® and the right to 
reimbursement on the setting aside of a tax deed*°® 
must be established by a preponderance of the evi- 
dence. 

Prima facie evidence. Where the evidence makes 
out a prima facie case, it is sufficient in the absence 
of evidence overthrowing it.44 In a suit to deter- 
mine adverse claims to real estate between the hold- 
er of the patent title and the holder of a tax title, 
since the parties deraign title from a common source, 
the holder of the patent title must prevail, unless 
its title was divested by deeds to the tax title hold- 
er executed pursuant to the proceedings for the 
foreclosure of tax liens.*? 

[§ 2057] 9. Trial or Hearing—a. In General. 
The court should determine the validity of the tax 
deed where that is the decisive question,*® and pro- 


ceed to dispose of the various issues and branches 

31. See cases infra this note. 

[a] Evidence held sufficient.—Ger- 
man Sav. Bank v. Walker, 181 N.W. 
443, 190 Iowa 1096; Finch, Pruyn & 
‘Co, y. People, 207 N.Y.S. 458, 211 App. 
Div. 621. 

32. See case infra this note. 

{a] Evidence held sufficient.—Cary 
v. Given, 129 N.Y¥.S. 35, 144 App.Div. 


[b] 


{e] 


221, throw prima facie case.—A 
33. See case infra this note. treasurer’s receipt dated subsequent 
[a] Evidence held insufficient.— 


Witherhead v. Ort, 229 N.Y.S. 315, 
223 App.Div. 626 [aff 164 N.E. 586, 
249 N.Y. 567]. 


34. See cases infra this note. price. Baird v. Zahl, 226 N.W. 549,| W. 751, 15 S.D. 1. 

[a] Evidence held_ sufficient.— /58 N.D. 388. Reference generally see Equity §§ 
Wright v. Glos, 106 N.H. 200, 264 Ill. 42. Ontario Land Co. v. Wilfong, | 743-797; References §§ 6—42. 
261; Caldwell v. Pierson, 159 N.W.|162 F. 999 [rev on other grounds 171 46. See infra this note. 


124, 37 S.D. 546. 
35. See case infra this note. 
[a] Evidence - held sufficient.— 


TAXATION : 


Franklin, 123 N.W. 386, 19 N.D. 259. 
(5) Purchaser at tax sale paid for ad- 
vertising notice of tax sale and serv- 
ing copies thereof. 
(Cal.) 2 P.(2d) 380. 
Evidence held insufficient pri- 
ma facie to show title-—McGowan yv. 
Glos, 101 N.E. 604, 258 Ill. 217. 

Evidence insufficient to over- 


to the time of sale has been held in- 
sufficient to overthrow prima facie 
evidence of a tax certificate that the 
tax purchaser has paid the purchase 


Fy 615696) C.CrA.) 293)-(agi 82 S:Ctx 828: 
223 U.S. 548, 56 L.Ed. 544)]. 
43. London, ete., Mortg. Co. v. Gib- 


of the cause in their due order,** referring the case 
or particular questions therein to a master or ref- 
eree where such a course is proper,*® submitting 
special issues to the jury,t® or making and filing 
findings where that accords with the general prac- 
tice.47 Prior deeds between former owners of the 
land need not be considered where they do not con- 
stitute a chain of title connecting with the tax deed 
in an action to quiet title and in ejectment by one 
claiming under a tax deed.48 Where a tax deed, 
which is prima facie evidence of the former pro- 
ceedings, has been introduced in evidence and de- 
fendant ha'’s introduced testimony tending to show 
such deed to be void, the proper course for defend- 
ant to pursue is to request instructions on the legal 
effect of the evidence he has introduced,*® and a 
motion to strike the tax deed has been held to be 
properly overruled.°° Where a tax title is found 
defective in an action by the holder of the tax deed, 
the court must determine the amount and validity 
of plaintiff’s lien for taxes paid by him.*? 

[§ 2058] b. Questions of Law and Fact. Ques- 
tions of law being for the court,°? it is for the 
court to determine whether or not the description 


of land in a tax deed is so vague, indefinite, and | 


where the court will refuse to decide 
any other issues in the case when 
actual fraud is alleged but not proved 
(see Equity § 123 note 68 [d]) (1) 
where the court determines that there 
is no fraud supporting a bill brought 
to have a tax deed declared invalid, 
it will refrain from deciding any oth- 
er issue in the case (Barone Lumber 
Co. v. Sowden, (R.I.) 147 A. 669) (2) 
if defendant does not consent to the 
determination of other issues (Barone 
Lumber Co. y. Sowden, supra). 

45. Glos v. Gleason, 70 N.E. 1045, 
209 Ill. 517; Bennett v. Darling, 86 N. 


Smart v. Peek, 


county 


[a] Submission held not error.— 
In a suit to set aside a default judg- 
ment rendered in a tax suit and the 


Forbes v. Stream, 136 N.W. 304, 117 
Minn. 484. 

36. See cases infra this note. 

[a] Evidence held insufficient.— 
Pride v. Gist, 277 S.W. 870, 169 Ark. 
1096; Jones vy. Temple, 189 S.W. 847, 
126 Ark. 86. 

37. Sée case infra this note. 

[a] Evidence held — sufficient.— 
Rowland y. Klepper, (Tex.Civ.App.) 
189 S.W. 1033 [mod on other grounds 
(Commn.App.) 227 S.W. 1096]. 

38. See case infra this note. 

{a] Evidence held insufficient.— 
Decory v. Nelson, 159 N.W. 887, 38 
S.D. 53. : 

39. See case infra this note. 

[a] Evidence held sufficient.—Al- 
len v. Phillips, (Ark.) 112 S.W. 403. 

40. See cases infra this note. 

{a] Evidence held sufficient.—Pit- 
kin v. Reibel, 16 S.W. 244, 104 Mo. 505; 
Skeen v. Smith, (Utah) 286 P. 633. 

{b] Evidence held insufficient.— 
Bublitz v. Reeves, 180 P. 28, 40 Cal. 
'App. 75. 

41. Hall v. Kellogg, 16 Mich. 135; 
Worthington v. La Violette, 111 P. 
784, 60 Wash. 525. 

[a] Evidence held sufficient prima 
facie to show: (1) Title. Warshaw- 
sky v. Glos, 96 N.E. 248, 251 Ill. 377; 
Stevenson v. Mills, (Tex.Civ.App.) 14 
S.W.(2d) 94. (2) Ownership. Mat- 
thewson y. Hevel, 107 P. 768, 82 Kan. 
134. (3) No valid issuance of sum- 
mons in proceedings to foreclose a 
certificate of delinquency. Pillsbury 
v. Beresford, 109 P. 193, 58 Wash. 656. 
(4) Validity of the tax. Hanson v.] 


son, 80 N.W. 205, 777, 77 Minn. 394. 

[a] Although excluded from evi- 
dence, the validity or invalidity of tax 
deeds may be ascertained by the 
court. Empire Ranch & Cattle Co. v. 
Howell, 129 P. 245, 23 Colo.App. 265. 

44. Robert P. Lewis Co. v. Knowl- 
ton, 86 N.W. 875, 84 Minn. 53; Ste- 
phenson vy. Doolittle, 100 N.W. 1041, 
123 Wis. 36. 

_[a] Rule applied.—(1) The ques- 
tion as to the reimbursement of a tax 
title claimant in case his deed is set 
aside should not be entered upon un- 
til after the preliminary question as 
to the validity of the tax title is de- 
termined. Stephenson y. Doolittle, 
100 N.W. 1041, 123 Wis. 36. (2) Sim- 
ilarly, no question of improvements 
made on the land arises until the tax 
title has been set aside. Lee v. Liv- 
ingston, 106 N.W. 713, 143 Mich. 203. 
(3) In an action to quiet a tax title, 
the first question to be considered is 
whether plaintiff has perfected his ti- 
tle by performing the conditions up- 
on which he took the tax deed. Hee- 
thuis y. Kerr, 161 N.W. 910, 194 Mich. 
689. (4) In determining whether an 
issue of fact has been raised as to the 
existence of any essential element 
necessary to divest a person of title 
to land sold for taxes, the purchaser’s 
status as an innocent purchaser must 
first be considered. Orr vy. Wallace, 
(Tex.Civ.App.) 285 S.W. 650 [aff 
(Commn.App.) 296 S.W. 871, mod* on 
other grounds (Commn.App.) 10 S.W. 
(2d) 381]. 

[b] Actual franud.—In jurisdictions 


sheriff’s deed thereunder and to recov- 
er title to the property, the submis- 
Sion of special issues as to whether 
plaintiff was served with a copy of the 
citation and as to when he first learn- 
ed of the rendition of the judgment 
has been held not error. Rowland v. 
Klepper,-(Tex.Commn.App.) 227 S.W. 
1096 [mod (Civ.App.) 189 S.W.. 1033]. 

Submission of issues to jury gen- 
erally see Equity §§ 721-741. 

47. Cal—Haaren v. High, 32 P. 
518, 97 Cal. 445. 

Ill.—Glos v. Hayes, 73 N.E. 802, 214 
Til. .372. 

Ind.—Mattox v. Stevens, 39 N.E. 
460, 140 Ind. 282; Green v. McGrew, 
72 N.E. 1049, 73. N.E. 832, 35 Ind.App. 
104, 111 Am.S.R. 149. 

Tlowa.—Walker v. Sioux City, etc., 
Town Lot, etc., Co., 24 N.W. 563, 66 
Iowa 751. 

Kan.—Coonradt v. Myers, 4 P. 359, 
32 Kan. 270. 

S.D.—Bandow v. Wolven, 107 N.W. 
eet 20 S.D. 445 [mod on reh 120 N.W. 

Wis.—Safford v. Conan, 60 N.W. 
429, 88 Wis. 354; Geisinger v. Beyl, 
BONE 501, 80 Wis. 443, 

indings in actions concerning tax 
titles see infra § 2060. y 

48. Jamison v. Galloway, (Mo.) 254 
S.W. 101. 

49. Ropes y. Minshew, 36 So. 579, 
47 Fla. 212. 

50. Ropes v. Minshew, supra. 

51. Foster v. Clifford, 124 N.W. 
632, 110 Minn. 79. 

52. See Trial [38 Cye 1511 et seq]. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


[§§ 2056-2058 | 


en 


~ §§ 2058-2059] 


uncertain as to amount to a nullity,®? and it is 
error to leave such matters to the jury.** Under 
a statute providing that the court shall, on motion, 
ascertain the amount paid by the purchaser at the 
tax sale,°* the rights of the parties and the ques- 


‘tion_as to the amount necessary to effect a redemp- 


tion should be determined by the ecourt.®* Under 
the rules applicable to civil actions generally,5? 
questions of fact must ordinarily be submitted te 
the jury,°® as, for example, whether failure to pay 
taxes was the fault of the owner’s agent or of the 
county treasurer,®® identification of the assessment 
book,*®® whether a misdeseription of the owner in 
assessment of land was material and sufficient to 
mislead him,*t payment of taxes prior to tax sale,*? 
occupation or possession of the property,®* wheth- 
er land was seated or unseated,°* exercise of dili- 
gence to ascertain ownership of land prior to tax 
sale proceeding,®® whether the sheriff made an ex- 
cessive levy,®® whether notice of sale complied with 
the requirements of statutes,*? whether notice of 
application for a tax deed was properly served,*®® 
identity of land claimed with that assessed and 
sold,*® estoppel to object to the description of the 
land in the tax deeds,‘° whether the party receiving 
the deed has complied with the requirements of the 
statutes,’1. or whether there was actual adverse 
possession.*? 

Dismissal, nonsuit, or directed verdict. The court 
may, without the assistance of the jury, dispose of 
the ease by dismissal or nonsuit, directed verdict, 


53. Sherlock vy. Varn, 59 So. 953,]376, 53 Mont. 50. 
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or peremptory instruction, where the evidence’ is 
undisputed, or is such that but one reasonable in- 
ference may be drawn therefrom.‘* Thus a de- 
fendant is entitled to a. general affirmative charge 
with hypothesis where the evidence shows as a 
matter of law that limitations have run’ against 
plaintiff,"4 and a purchaser at a tax sale showing 
a proper tax judgment, order of sale, and deed is 
entitled to a peremptory instruction in an action 
to try title unless an issue of fact is raised as to 
the validity of these documents;7® but the court 
will refuse to direct a verdict where there is a ma- 
terial question of fact in issue.7® <A bill to econ- 
firm a tax title has been held to be properly dis- 
missed even as to defendants who had suffered de- 
crees pro confesso, where the answers and proof 
of some of the defendants showed that complain- 
ants were not entitled to relief.77 A motion for a 
nonsuit should be granted in an action to quiet title 
where plaintiff is out of possession and the tax 
deed under which he claimed is void on its face,‘® 
and a judgment of nonsuit has been held proper 
against one claiming under a tax deed who did not 
show compliance with the statutory provisions re- 
quired for making the sheriff’s tax deed valid."® 
However, a plaintiff should not be nonsuited where 
he has made out a prima facie case.°° 

[§ 2059] c. Instructions. As in civil actions gen- 
erally,*! the court should properly instruct the jury 
on the law applicable to the case. The instruc- 
tions should conform to the pleadings and issues 


Hancock Mut. Life Ins. Co., supra. 


64 Fla. 447. 71. Coxe v. Deringer, 82 Pa. 236. (3) An instruction that, if the officer 
54. Sherlock v. Varn, supra. 72. Pride v. Gist, 238 S.W. 35, 152] levied on an amount in excess, or 
55. See statutory provisions. Ark. 368. ¥ grossly in excess, of the amount rea- 
56. Green y. Stephens, 73 So. 532, 72. See Trial [38 Cyc 1532 et seq].}| sonably necessary to satisfy the exe- 

198 Ala. 325. 74. Hambaugh v. McGraw, 103 So.| cution, the levy would be void, and 
{a] Where jury assessed amount, | 646, 212 Ala. 550. ; any person holding a claim or debt 

its verdict being entered on the trial 75. Orr v. Wallace, (Tex.Civ.App.) | against the land would have a right to 

docket where the court entered judg-| 285 S.W. 650 [aff (Commn.App.) 296|attack it in that regard, has been 
ment for the same amount, but made|S.W. 871, mod on other grounds| held not erroneous. Davis & Brandon 


no recital of the verdict, it has been 
held that no error was committed. 
Green vy. Stephens, 73 So. 532, 198 Ala. 
325. 

57. See Trial [38 Cyc 1511 et seq]. 

58. See cases infra this note; and 
notes 59-72. 

[a] Evidence held sufficient to go 
to the jury as to: (1) Payment of 
taxes before tax sale was had. Wil- 
liams v. Oates, 102 So. 712, 212 Ala. 
396. (2) Mailing of notice of tax 
sale. Orr v. Wallace, (Tex.Civ.App.) 
285. S.W. 650 [aff (Commn.App.) 296 
S.W. 871, mod on _ other grounds 
(Commn.App.) 10 S-W.(2d) 381]. (3) 
Correctness of tax judgment. Orr y. 
Wallace, supra. (4) Fraud. Sutton 
v. Dunn, 96 S.E. 947, 176 N.C. 202. 


59. Rupert v. Delp, 7 Pa.Super. 209. 

60.: Reynolds v. Longenberger, 57 
Pa. 13. 

61. Yellow Poplar Lumber Co. v. 


Thompson, 62 S.E. 358, 108 Va. 612. 


62. Roman v. Lentz, 58 So. 438, 177 
Ala. 64. 
63. Jones v. Chamberlain, 16 N.E. 


72, 109 N.Y. 100. 

64 Crum v. Burke, 25 Pa. 377; 
Russel v. Werntz, 24 Pa. 337; Rosen- 
burger v. Schull, 7 Watts (Pa.) 390. 

65. Hume v. Carpenter, (Tex.Civ. 
App.) 188 S.W. 707. 

66. Dickson v. Burckmyer, 46 S.E. 
343,67 S.C. 526. 

67. Cooley v. O’Connor, 12 Wall. 
(U.S.) 391, 20 L.Hd. 446. 

- 68 State v. Coughran, 103 N.W. 
SL LoS 2th. - 

69. Miller v. Hale, 26 Pa. 432; 
Burns v. Lyon, 4 Watts (Pa.) 363; 
McGuire v. Gilbert, 156 A. 735, 102 
Pa.Super. 25. 

70. Horsky v. McKennan, 162 P. 


(Commn.App.) 10 S.W.(2d) 381]. 
76. McGuire v. Gilbert, 156 A. 735, 
102 Pa.Super. 25. 


77. Cook v. Mason, 134 So. 139, 160 
Miss. 811. 
78. Kingore v. Wallace, 276 P. 332, 


85 Colo, 381. 

79. Dunn v. Dove, 131 S.H. 764, 191 
N.C. 824. 

80. See case infra this note. 

[a] Thus, where plaintiff, in a pe- 
tition quia timet to remove a cloud on 
title, alleged ownership and posses- 
sion of mineral interest and adverse 
possession, but failed to prove 
those allegations, although he did 
prove title to the mineral interests, 
he should not have been nonsuited, 
where he further alleged and proved 
that both parties claimed title under 
a common grantor, and that defend- 
ant’s title was derived from a. void 
tax sale and void sheriff’s deed. Men- 
tone Hotel & Realty Co. v. Taylor, 130 
S.B. 527, 161 Ga. 237. 

81. See Trial [38 Cyc 1594 et seq]. 

82. See cases infra this note. 

[a] Instructions held proper or er- 
roneously refused.—(1) Instruction 
that “fair market value” of property 
sold for taxes was price obtainable 
by an owner not compelled to sell 
from a purchaser not compelled to 
buy has been held proper. Richard- 
son vy. John Hancock Mut. Life Ins. 
Co., 145 S.E. 448, 167 Ga. 340. (2) 
Charge that officer levying a tax exe- 
cution must levy on such amount as 
would be ordinarily and reasonably 
sufficient, at a fair market value, to 
satisfy the execution, and that a levy 
would be voidable if made on an 
amount grossly exceeding the amount 
necessary to satisfy the execution has 
peen-held proper.. Richardson-v. John 


v. Elliott, 135 S.E. 731, 163 Ga. 169. 
(4) Instruction that an attorney other 
than the district attorney could act 
for the county in a tax foreclosure 
proceeding has been held improperly 
refused. Rae v. Morgan, 266 P. 1069, 
267 P. 1072, 125 Or..644. (5) An in- 
struction that, if the value of the 
property was very greatly larger than 
the amount of the valid execution 
levied on it, the jury would be au- 
thorized to find the levy and sale void 
has been held not contrary to law. 
La Roche v. Liberty Bank & Trust 
Co., 107 S.E. 539, 151 Ga. 442: (6): An 
instruction that one of the executions 
was valid, but that if the levy was 
excessive the jury would ‘be author- 
ized to find that it and the sale there- 
under were void, has been held not 
erroneous because of the failure to 
charge, in the same connection or 
elsewhere, that, although the sale was 
void, a legal tender must have been 
made before suit could be brought 
and the sale set aside. La Roche v. 
Liberty Bank & Trust Co., supra. (7) 
In an action to restrain defendant 
from interfering with plaintiff's pos- 
session of land claimed by defendant 
under tax title, it has been held not 
error to charge that, if plaintiff re- ~ 
covered land, he would have to pay 
defendant taxes, costs, and interest as 
provided by law. McLaurin v. Wil- 
liamis, 95. 'S.B; 559,° 175, N°€. 2975 

[b]. Instruction held properly re- 
fused.—Instruction that market value 
of land sold at.a tax sale sought to be 
set aside. was to be determined by 
what the land would bring, based on 
a sale for cash or its equivalent, has 
been held properly refused. . Richard- 
son v. John Hancock Mut. Life Ins. 


‘Co., 145 S.H. 448, 167 Ga. 340. 
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raised thereby,’* and to the evidence,** and the 
instructions must not be confusing or misleading.*° 
In accordance with the 
general rule,** the findings in actions concerning 
tax titles must be consistent with each other.** 
too, as in civil cases generally,** the findings should 
be construed to uphold, rather than to defeat, the 


[ § 2060] d. Findings. 


decree or judgment thereon.*® 


‘[§ 2061] 10. Judgment or Decree—a. In General. 
The judgment or decree in an action concerning 
tax titles must conform to the requirements of 
existing statutes regulating the form of judgments,°° 


83. See case infra this note. 

[a] Instruction held proper as con- 
forming to issues.—La Roche v. Lib- 
erty Bank & Trust Co., 107 S.E. 539, 
151 Ga. 442. 4 

84. See cases infra this note. 

[a] Instructions held proper as 
conforming to evidence.—Williams v. 
Oates, 102 So. 712, 212 Ala. 396; Carter 
vy. Moody, 129 S.E. 163, 160 Ga. 849. 

[b] Instruction held properly re- 
fused as not conforming to evidence. 
—Williams v. Oates, 102 So. 712, 212 


Ala. 396 ; 
85. See cases infra this note. 
[a] Instruction held misleading 


and confusing.—Sherlock v. Varn, 59 
So. 953, 64 Fla. 447. 

[b] Instruction held not misiead- 
ing or confusing.—La Roche v, Liber- 
ty Bank & Trust Co., 107 S.E. 539,151 
Ga. 442. 

86. See Trial [38 Cye 1926 et seq]. 

87. See'case infra this note. 

_ [a]. Findings held not inconsist- 
ent.— Where it is found, in an action 
to quiet title against claimant under 
a tax deed, that plaintiff had no right 
to the premises until. about June, 


1897, when he made application to en-| 


ter as a homestead entryman, a fur- 
ther finding that, during a _ period 
from, and including, the year 1895 to 


March, 1905, title to the property was | 


in the United States, “subject only 


to the rights of plaintiff as a home-, 
stead entryman thereon as a A a : 
a- | 


is not inconsistent therewith. 
chado v. Canty, 122 P. 77, 18 Cal.App. 
35 


See cases infra this note. 
Findings construed.—(1) 


89. 
[a] 


a claim under a tax deed, findings 


that no notice of intention to take out, 


the tax deed was served, except by 


publication, did not necessarily show | 
that the notice and service were not | 


sufficient, in the absence of an affirma- 
tive finding that the party to be, noti- 
fied was not a nonresident. Bandow 
v. ‘Wolven, 120 N.W. 881, 23 S.D. 124 
[mod reh 107 N.W. 204]. (2) Under 
Revenue Act (Hurd Rev. St. [1908] c¢ 
120) § 216, providing that no person 
shall be entitled to a deed for land 
sold for taxes, unless he shall have 
served notice of the sale, at: least 
three months before the expiration of 
the redemption period, on every per- 
son. in actual possession of the land, 
and shall have filed an affidavit show- 
ing a compliance with the require- 
ment, a finding, in a suit to set aside 
a tax deed that the affidavit of notice 
of sale did not show whether the 
premises were improved and occupied 
and in possession of some person, was 
a finding that it failed to show a com- 
- pliance with the statute, and was 
therefore sufficient to sustain a decree 
vacating the deed. Koch vy. Arnold, 
89 N.E. 1028, 242 Il]. 208. (3) Where 
plaintiff sues to remove a cloud on 
his title through the issuance of a 
tax sale certificate, a finding that 
plaintiff was the owner of the prop- 
erty has been held necessarily to in- 
volve the determination that the tax 
sale was void. Marysville Woolen 
Mills v. Smith, 175 P. 13, 178 Cal. 786. 
(4) Where plaintiff claims under a 


- See Trial [38 Cyc 1930 et seq]. | 


In | 
an action to determine the validity of | 
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So 
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and must conform to the pleadings.®! A judgment 
or decree confirming a tax title must not be ren- 
dered prematurely.°? ; 
closing a tax lief or confirming the tax title or 
quieting title in claimant is not open to collateral 
attack or impeachment,®* but is conclusive evidence © 
of title in the tax purchaser,®* as against all par- 


A judgment or decree fore- 


ties and privies,?® although it may be vacated or 


tax deed, a finding that plaintiff's 
claims are without merit has been 
held an inferential finding of the in- 
validity of the tax deed. Warden v. 
Stoll, (Cal.) 291 P. 885. (5) A find- 
ing, in an action to quiet title under 
a tax deed, that plaintiff was not the 
owner of the premises mentioned in 
the complaint nor of any part thereof 
and has no interest in such premises, 
is sufficient to support a judgment 
for defendant. Smith v. Boston, 119 
P. 91, 161 Cal. 341. (6) In an action 
to determine adverse claims to land, 
findings of fact that plaintiff is the 
owner of certain land and that de- 
fendant, who in his answer claimed 
title, paid taxes thereon, without any 
finding of the circumstances under 
which the taxes were paid, has been 
held not to justify a conclusion of law 
that defendant has a lien upon the 
property for the taxes paid. Deaver 
v. Street, 185 N.W. 495, 150° Minn. 412. 

90. See cases infra this note. 

[a] In Colorado, in a suit for re- 
covery of land, a finding that a tax 
deed was void, but that plaintiffs 
should recover, unless defendant paid 
taxes and expenses evidenced by the 
tax deed into court, although not in 
the form required by Rey. St. (1908) 


set aside, like other judgments, if invalid.®® 
ilar consequences attach-to a judgment declaring 
the tax title void,®? or to a conditional judgment 
providing for the reimbursement of the tax pur- 


§ eet was.authorized by L. (1915) p- 


5 § 1, amending L. (1905) p 262 § 
22. Delta Land & Orchard Co. v. 
Zaninetti, 170 P. 964, 64 Colo. 268. 
[b] In Washington it has been 
held: that a provisional 


judgment, 


should be first entered granting statu-: 
tory options where the decision is' 


against the tax purchaser, and, on the 
expiration of the time fixed, a final 
judgment should be entered vesting 
title and an immediate right of pos- 
Session:in the party, entitled thereto. 
reg v. White, 114 P. 159, 62 Wash. 
See case infra this note. 

[a] . Dlustration.—In an _ action 
against a city and the purchaser at a 
tax sale to have a tax deed canceled, 
where the purchaser interpleaded and 
prayed judgment against the city for 
the amount paid by him at the sale if 
such sale was invalid, a judgment dis- 
missing the suit as to the city, cancel- 
ing the tax deed and ordering the sum 
tendered by the owner for the city 
in payment of the tax to be paid to 
the tax purchaser, has been held er- 
roneous, the tender not having been 
made to the tax purchaser and he not 
having. prayed .for_ relief against 


plaintiff. Cooper v. Conerty, 18 S.W. | 


334, 83. Tex. 133. 

[b] Affirmative relief to defend- 
ant.—(1) Where, in trespass to try 
title, defendants claimed under a void 
sale against. plaintiff's vendee, based 
on a judgment against the vendee for 
taxes, defendants’ right to reimburse- 
ment for taxes, interest, etc., paid by 
them at the tax sale was a mere equi- 
ty entitling them to affirmative relief 
only in case it was demanded in the 
pleadings. Lippincott 
(Tex.Civ.App.) 135 S.W. 5 (2) 
Where, in a suit to quiet title, defend- 
ant pleads a tax lien and asks pro- 
tection thereof, the court may grant 
him affirmative relief by providing 
for the enforcement of the tax lien 
found to exist. Davidson v. Tim 


Sim- 


mons, 129 P. 138, 88 Kan. 553. 

92. Johnson v. Edwards, 299 S.W. 
998, 176 Ark, 1204. 

93. Thomas y. Lawson, 21 How. 
CSD S81; O16 hdl 82) in eres 1 ve 
Sherwood, 87 S.W. 435, 75 Ark. 176; 
Thompson vy. McKean, 43 Iowa 402; 
McGavock v. Pollack, 14 N.W. 659, 13 
Neb, 5385. 

[a] In Louisiana (1) a judgment 
quieting a tax title under the statute 
has been held to be one in personam 
against the former proprietors (Rous- 
sel v. Railways Realty Co., 61 So. 409, 
833, 132 La. 379), (2) and cannot be 
collaterally attacked by the former 
owner (Hamburger vy. Purcell, 71 So.’ 
765, 139 La. 456), (3) although, where 
the former proprietors are unknown 
and are represented by a curator ad 
hoc, such judgment has no legal ef- 
fect beyond the confirmation of the 
tax sale as made (Roussel v. Rail- 
ways Realty Co., supra), (4) and does 
not conclude third persons from 
pleading and proving absolute nulli- 
ties in the tax proceedings (Roussel 
v. Railways Realty Co., supra); (5) 
and where a tax deed owner obtains 
a judgment correcting an error of de- 
scription, effect is given to the judg- 
ment where it has not been attacked 
(Roussel v. Railways Realty Co., su- 
pra). (6) A judgment, in effect, re- 
jecting the tax purchaser’s demand in 
a proceeding under Const. (1898) art 
233, and the enforcement act, Act 
(1898) No. 101, may be res judicata 
as to his.right to shorten the time 
within which a suit may be brought 
to annul the tax title (Fellman vy. 
Kay, 86 So. 406, 147 La. 953), (7) but 
it can never be res judicata as to the 
validity or invalidity thereof (Fell- 
man v. Kay, supra). 

94. U.S.—Thomas vy. Lawson, 21 
How. 331, 16 L.Ed. 82; Flannigan v. 
Chapman, etc., Land Co., 144 F. 371, 
h5UC.C, Ax sLOx 

Ill.—Glos v. Hanford, 72 N.E. 439, 
212 Ill. 261. 

Iowa.—Knudson v. Litchfield, 54 N. 
W. 199, 87 Iowa 111; Brownell v. 
Storm Lake Bank, 19 N.W. 788, 63 
Iowa 754, 

Miss.—McLemore vy. Scales, 8 So. 
844, 68 Miss. 47. 

Tex.—Houssels v. Taylor, 58 S.W. 
190, 24 Tex.Civ.App. 72. 

95. Glos v. Ambler, 75 N.E. 764, 
218 Ill. 269; Smith v. Williams, 6 N. 
W. 662, 44 Mich. 240; Olmsted Coun- 
ty.v. Barber, 17 N.W. 473, 944, 31 
Sra 256; Warner v. Trow, 36 Wis. 

96. Mason vy. Gates, 102 S.W. 190, 
82 Ark. 294; Ingram v. Sherwood, 87 
S.W. 435, 75 Ark, 176; Houston~ v. 
Walsh, 66 S.W. 106, 27 Tex.Civ:App. 
121; Swanson v. Hoyle, 72 P. 1011, 
32 Wash. 169; Smith v. Smith, 19 
Wis. 615, 88 Am.D. 707. i 

[a]_ Order of cancellation by pub- 
lic officer.—A certificate of error is- 
sued by the auditor general, purport- 
ing to cancel a tax deed, if judicial, 
is the act of a limited tribunal, and 
will be treated as void .if it shows on 
its face that it was based on a-mis- 
take of law. Vetterly v. McNeal, 89 
N.W. 441, 129 Mich. 507. 

97._ Glos v. Hayes, 73 N.E. 802, 214 
Ill. 372; Brown v. H. B. & Bugene 


For later cases, developments and changes in the law see Aanotations, same title and section number, 
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chaser on the vacation of his deed.®® 


‘on tl However, in 
some jurisdictions there are statutes providing that, 
where a judgment has been rendered against a de- 
fendant constructively summoned, who did not ap- 
pear, he may, within a certain time, move to have 
the action retried.°® A judgment purporting to 
cancel taxes for which property has been sold to 
the state are null and void if rendered contradic- 
torily with the tax collector. alone, as he is without 
authority to stand in judgment for the state in such 
matters.1 A judgment for the possession of land 
has been held not to determine the right to redeem, 
nor bar an action for redemption;? and a decree 
settling the title to land in the original holder has 
been held not to bar an action to recover for taxes 
paid by the tax purchaser in good faith,* nor to 
bar an action by the holder of the tax title to en- 
foree his lien for reimbursement. Where a tender 


a tax deed or tax title,> a decree setting aside a 


to be objectionable for failure to show that the 
tender was made before the bill was filed. In a 
suit to set aside tax deeds, where plaintiff’s title is 
denied and the bill charged that the property was 
vacant and unoccupied when conveyed to plaintiff, 
a deeree reciting that plaintiff had acquired title 
from a certain person and that he is the owner of 
the premises and that the premises are vacant and 
unoccupied has been held insufficient to show plain- 
tiff was the owner, it not showing his grantor ever 
had title.’ A decree reciting that defendant did 
not serve or cause to be served a notice of the tax 
sale has been held insufficient where it did not ap- 
pear that defendant was the original tax purchas- 


Ford, 73 So: 722, 112 Miss. 678. Bp ys ! 
[a] Liability for rents or dam- 12. Jamison y. Harvey, 
ages.—A judgment in ejectment,| 513, 147 Mo.App. 145. 
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of taxes, interest, ete., is a condition precedent to — 
the maintenance of an action to impeach or set aside | 


tax deed, merely reciting a tender, has been held. 


See statutory provisions. 
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er, as such notice may have been issued and served 
by defendant’s assignor.6 Where defendant in an 
action to quiet a tax title has offered to redeem the 
land and the judgment quiets defendant’s title, it 
has been held that plaintiff was entitled to a judg- 
ment for the amount necessary to redeem.® A judg- 
ment quieting title as against tax sale purchasers 
and giving them a lien for reimbursement has been 
held not erroneous for failure to include an order 
of sale, since defendants could by request have 
an order of sale entered on the plaintiffs’ failure 
to pay the sums due within a reasonable time.!° 
Where a statute relating to reimbursement of the 
tax purchaser’ provides that the judgment shall be 
a lien on the real estate enforceable by execution,!+ 
such a judgment in favor of the defeated purchaser 
is a Judgment in rem and not in personam, acquir- 
ing its force and meaning from the statute regard- 
less of any direction therein contained as to the 
manner of its execution.1? | 

Enforcement. Where a judgment for reimburse- 
ment of the tax purchaser is one in rem and not 
in personam,'* it cannot be enforced by action there- 
on, but only by special execution against the res 
so long as the judgment is alive.1* Where relief to 
the owner is conditioned on the reimbursement of 
the holder of the tax deed, the latter is not entitled 
to an award of execution against the property of 
the owner.?® 

[§ 2062] b. Scope and Extent of Relief Granted 
—(1) In General. The relief afforded by the judg- 
ment or decree must conform to the case made out 
by the pleadings and proofs1® and to existing stat- 
utory provisions.17. If the issues are found in favor 
of the tax title claimant, the court may, in a proper 
ease, make a decree confirming or quieting his ti- 
P. 796, 24 Colo.App. 49; Empire 


Ranch & Cattle Co. v. Farmer, 131 P. 
799, 24 Colo.App. 45. (4) Where, in 


126 S.W. 


where the right of recovery is not 
questioned, is conclusive of the ques- 
tion of the wrongful detention of the 
property by defendant, and his lia- 
bility for rents or damages for deten- 
tion. Abates v. Timbes, 108 So. 534, 
214 Ala. 591. 

98. Eversole v. Early, 44 N.W. 897, 
80 Iowa 601; Easton v. Cranmer, 102 
N.W. 944, 19 S.D. 224; Maxcy v. 
Simonson, 110 N.W. 803, 130 Wis. 650. 

99. See statutory provisions. 

[a] Statute constrned.—Such a 
statute has been held applicable to 
ordinary proceedings at common law, 
and not to special statutory proceed- 
ings which make the confirmation 
binding on all persons except_ those 
under disability. Wilson v. Sadler, 
206 S.W. 754, 136 Ark. 415. 

1. Quaker Realty Co. v. Labasse, 
60 So. 661, 131 La. 996, Ann.Cas.1914A 
1073. 


2. Pulaski County v. Hill, 134 S.W. 


973, 9% Ark. 450. 

3. Stewart v. Corbin, 38 Iowa 571. 

Right of action of purchaser at tax 
sale against owner to recover taxes 
paid see infra § 2070. 

4 Harding v. Greene, 52 P. 436, 59 
Kan. 202; Merriam v. Dovey, 41 N. 
W. 550, 25 Neb. 618. 

Action to enforce lien for -reim- 
-bursement see infra § 2075. , 

5. See supra §§ 2008-2012. 


' 6 Buettner v. Glos, 88 N.E. 280, 
240 Ill. 9. F 

7. Ruppe v. Glos, 90 N.E. 744, 243 
Ill. 414. é 

8. Buettner v. Glos, 88 N.E. 280, 
-240 Til. 9. ie ; 

9. Kelley v. Chicago, B. & Q. R. 


Co., 134 N.W. 566, 154 Towa 87. 
10. Taylor v. Arndell, 232 S.W. 658, 
(192 Ky. 249, . TEN 


13. See supra text and notes 11, 12. 

14 Jamison v. Harvey, 126 S.W. 
513, 147 Mo.App. 145. 

15. Jeffries v. Clark, 23 Kan. 448. 

Reimbursement of holder of tax’ 
deed as condition precedent to relief’ 
see infra § 2063. 

16. See cases infra this note. ; 

[a] Pleading held sufficient to 
justify relief.—Even though a court 
of equity will not cancel a sheriff’s 
deed, where the petition does not al- 
lege that the grantor was in posses- 
sion, a new trial is not required on 
that ground, where the petition con- 
tained allegations authorizing other 
relief than cancellation, and cancella- 
tion was not essential to appropriate 
relief under pleadings and evidence. 
Cason vy. United Realty & Auction Co., 
123 S.E. 894, 158 Ga. 584. 

[b] Pleadings held insufficient to 
justify relief.—(1) In ejectment_ to 
determine the, validity of tax titles, 
it was error to decree a cancellation 
of deeds not put. in issue by the plead- 
ings. Empire Ranch & Cattle Co. v. 
Howell, 129 P. 245, 23 Colo.App. 265. 
(2) A decrée setting aside a tax deed 
for defects in the notice of sale is 
erroneous Where such defects were 
not alleged in the bill. Angelo v. 
Angelo, 35 N.E. 229, 146 Ill. 629. (3) 
In a -statutory action to recover pos- 
session of land sold for taxes, defend- 
ant having pleaded a general denial, 
where a county court decree sustain- 
ing the tax title -was not referred to in 
the pleadings, a judgment for plain- 
tiff should have been limited to a 
statement that the county court de-; 
eree should have no force against, 
plaintiff's title, and it was error to 
decree that it was void. Empire’ 


_| Ranch & Cattle Co. v. Lumelius, 131 


a suit to compel the confirmation of 
a tax sale, defendants merely resisted 
confirmation, and did not attempt to 
redeem, it. was improper to grant 
them any affirmative relief, although 
they -prayed that the cloud on their 
title be removed, and that plaintiff’s 
tax title be canceled. Alexander v. 
Capps, 140 S.W. 722, 100. Ark. 488 
(holding that the pleadings as con- 
strued only sought to prevent con- 
firmation). (5) Where a proceeding 
is brought to foreclose an. extin- 
guished mortgage lien, and the holder 
of the tax deed, valid on its face; who 
has been in possession. more tham five 
years, is made a defendant, and sets 
up a title under the ‘tax deed, 'that he 
also asked to have his title quieted 
against plaintiff will not justify the 
court in setting aside his tax deed for 
irregularities, nor in adjudging that 
the land should be sold to'satisfy' the 
mortgage. Girard Trust-Co. v. Jones, 
106 P. 1052, 81 Kan, 753. % 

[ec] Evidence held insufficient ‘to 
justify relief.—In an action to quiet 
title claimed under a tax deed void on 
its face, a judgment clearing such 
title is void. Going v. Green, 229 P. 
521, 103 Okl. 93; Hill v. Spalding, 149 
P. 1133, 47 Okl. 621. 

17. See statutory provisions; 
case infra this note. b 

[a] In action by state to recover 
possession of land claimed under a 
tax sale, it has been held error to ren- 
der a judgment decreeing that be- 
cause of the invalidity of the tax sale 
the state has no interest in, or lien 
on, the property, in view of a stat- 
ute providing that the lien for taxes 
is not discharged until payment there- 
of or the property is sold therefor. 
State v. Royal Consol. Mining Co., 
202 P. 133,187 Cal. 343. 


and 
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tle,t8 although, where the owner has a right: to re- 
deem, the court will refuse to award absolute title 
and immediate possession to the tax title claim- 
ant;!° and where the decree holds the tax sale was 
valid, it should allow minors the right to redeem 
where this right is given by statute.?2° On the other 
hand, if the determination is adverse to the holder 


of the tax deed, the judgment will vacate and set. 


aside the tax sale and deed,?? not necessarily in 
toto, but to the extent of the interest of the person 
contesting it and showing title in himself,?? and 


where tax deeds introduced in evidence covered. 


land other than that in controversy,?* or where 
the deeds cover the land in controversy and other 
land not in controversy,?‘ it has been held error for 
the court, on finding the deeds to be invalid, to can- 
cel such deeds, except as to the land in controversy. 
In an action to cancel the forfeiture of land to the 
state for nonpayment of taxes, where a plaintiff 
established legal title to a portion of the premises, 
he is entitled to recover the part which he has ac- 
quired and owns.?® <A decree setting aside all of 
defendant’s outstanding tax titles to the land in 
controversy has been held not erroneous although 
the bill deseribed certain tax deeds only, where de- 
fendants made no other claims of interest at the 
hearing.2® The tax purchaser may be required to 
account for rents and profits,?” and to surrender 
possession;”° but before the owners can have af- 
firmative: relief, the tax proceedings under which 
the tax purchaser claims must be set aside.?® Where 


18. Culbertson v. Edwards, 148 Ss. [a] 
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Infant claiming haif interest 
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a tax deed is set aside, it has been held that the 
proper decree is to award the land to the owner 
upon payment for improvements within a reason- 
able time, in default of which the title of the tax 
purchaser is to be quieted.?® It has been held im- 
proper to order the tax purchaser to convey or 
quitelaim to the record owner, unless there are 
special equitable grounds for it, although he may 
be perpetually enjoined-from asserting his tax title,** 
and it has also been held that an injunction should 
not be awarded to restrain the tax purchaser from 
exercising acts of dominion over the land, since the 
owner will be able to invoke proper remedies for 
his protection, and there is no presumption that the 
purchaser will continue his efforts to hold the land.?* 
Where tax deeds on which plaintiffs relied in an 
action under an adverse claims statute were void, 
defendants who appeared but did not answer were 
entitled to a judgment that plaintiffs had no title 
to, or interest in, the land;*? and where a tax deed 
is canceled by consent on condition that the owners 
pay the holder of the tax deed a designated sum, the 
latter is entitled to a decree quieting his title if 
the owners fail to pay within the time fixed.** In 
a suit to set aside a default judgment in a tax suit 
and a sheriff’s: deed thereunder and the state is not 
made a party, where it appears that plaintiff was 
not served with citation in the tax suit and no mer- 
itorious defense as against the state is shown, the 
sale will be set aside, leaving the judgment undis- 
turbed.25 When a certificate of sale of land for 


therein, it cannot be said that he was 


_ gran 


W. 112, 243 Mo. 438. 

{a] Where it appears that consid- 
eration was grossly inadequate, a 
court of equity will ordinarily refuse 
its aid to establish a title derived 
from a tax sale. Harper v. Sexton, 22 
Iowa 442; Brien v. Marsh, 1 Tenn.Ch. 
625. 

19. Rose v. Turner, (Civ.App.) 16 
S.W.(2d) 433 [conforming to answer 
to certified questions 7 S.W.(2d) 70, 
117 Tex. 464}. 

20. Hisey v. Sloan, 22 S.W.(2d) 
1005, 480 Ark, 797. } 

21. Glos v. Cass, 82 N.E. 827, 230 

Tll. 641; Hampton v. McClanahan, 45S. 
~ W..297, 143 Mo. 501. 

, [a]. Setting aside tax deed only.— 

It has been held not error that a de- 
'ereé only set aside the tax deed, and 

did not bar any interest that defend- 
ants had in the premises, other than 
_ that derived from the tax deed. Glos 
N.E. 827, 230 Ill. 641. 
i Sax purchaser’s 
tee.—Where the bill is brought 
against the grantee of the tax pur- 
ehaser, without making the latter a 
party, it is erroneous to set aside the 
deed from him to defendant, although 
the tax deed itself is invalid. Smith 
v. Prall, 24 N.E. 521, 133 IH. 308. 

{[c] Land of incompetent.—(1) 
Where the acquaintance of a mental 
incompetent purchased the land from 
a tax sale purchaser for an inade- 
quate consideration, having knowl- 
edge of all the facts and that the in- 
_ competent would thereby be defraud- 
ed, and then sued to quiet his title, 
although he is entitled to recover the 
amount due for taxes (see infra § 
2063 note 46 [d]), (2) he is not en- 
titled to have his title quieted, and 
the incompetent should be allowed an 
opportunity to redeem (Whitaker v. 
Ellis, 172 P. 881, 102 Wash. 48). 

22. Glos v. McKerlie, 72 N.E. 700, 
212 Ill. 632; Glos v.. Adams, 68 N.E. 
398, 204 Ill. 546; Anderson v. Daugh- 
erty, 183 S.W. 545, 169 Ky. 308; Smith 
v. Hughes, 275 P. 628, 135 Okl. 296, 65 
A.L.R. 573; King v. Lane, 110 N.W. 
iy ey) Dt Hs Bee Kis 


in property cannot complain that the 
court refused to cancel the tax deed 
in its entirety, but only canceled the 
same as to the half interest belonging 
to the infant. Smith v. Hughes, 275 
P, 628, 135 Okl. 296, 65 A.L.R. 573. 
23. Empire Ranch & Cattle Co. v. 
Smith, 127 P. 449, 23 Colo.App. 53; 
Beenie v. Glos, 88 N.E. 280, 240 
24 Empire Ranch & Cattle Co. v. 
Howell, 129 P. 245, 23 Colo.App. 265; 
Empire Ranch & Cattle Co. v. Howell, 
126 P. 1096, 22 Colo.App. 584 [rev on 
other grounds 152 P. 1177, 60 Colo. 
192, 133 P. 1124, 24 Colo.App. 416]. 
25. Temple v. Bradley Lumber Co., 


REPO e 769, 112 Ark. 29. 


6. St. George vy. Bender, 174 N.E. 
406, 342 Ill. 296. 

27. Ark.—McCann vy. Smith, 45 S. 
W. 1057, 45 Ark. 305. 

Ijl.—Gilbreath v. Dilday, 38 N.E. 
572, 152) Ti) 20%. 

Kan.—Longworth v. Johnson, 71 P. 
259, 66 Kan. 193; Will v. Ritchie, 60 
P. 734, 61 Kan. 715 [rev 58 P. 118, 9 
Kan.App. 367]. 

La.—Munsch v. Bloom, 112 So. 494, 
163 La. 583;.Cooper v. Falk, 33 So. 
567, 109 La. 474. 

N.Y.—Mabie v. Fuller, 240 N.Y.S. 
452, 229 App.Div. 7 [rev 230 N.Y.S. 
448, 132 Misc. 632, and rev on other 
grounds 174 N.B. 450, 255 N.Y. 194]. 

Tex.—Cavins v. Trice, 119 S.W. 
896, 55 Tex.Civ.App. 533.: 

Utah.—Skeen v. Smith, 286 P. 633. 

[a] Reimbursement not prereq- 
uisite.—The payment or tender by 
the owner of the taxes paid has been 
held not a prerequisite to the liability 
of the holder of the tax deed for rents 
and profits. Heffern v. Hack, 61 N.P. 
708, 65 OhioSt. 164. 

_ [b]. Remaindermen.—Where land 
is sold for taxes of the life tenant, the 
remaindermen are not entitled to the 
rental value of the land on account of 
the tax purchaser’s possession during 
the lifetime of the life tenant. Smith 
v. Young, 198 S.W. 1166, 1168, 178 Ky. 
376 (holding that, “so long as he was 
the owner of the life estate 


not rightfully in possession of the 
property, and if during the life of 
Margaret Smith he was rightfully in 
the possession thereof, he is not 
chargeable with rent thereon’).  . 

[c] Recovery from municipal au- 
thorities.— The owners of Jand on hav- 
ing a void tax sale annulled are en- 
titled to’rents collected by municipal 
authorities. Munsch y. Bloom, 112 
So. 494, 163 La. 588. 

[d] Possession in good faith—A 
person who holds possession of prop- 
erty in good faith under a tax deed 
has been held not liable for rents or 
profits prior to the time when he had 
notice of the defect in his deed. Va- 
lencia v. Jimenez, 11 Philippine 492. 
PP crue baa of recovery see infra § 
28. Lombard v. Atwater, 43 Iowa 
599; Wolf v. Brown, 44 S.W. 733, 142 
Mo. 612; Lohr v. George, 64 S.E. 609, 
65 W.Va. 241. 

[a] Writ of assistance.—The land- 
Owner, where he has paid into court | 
the amount of defendant’s tax lien 
and has shown the invalidity of the 
tax deed, is entitled to a writ of as- 
sistance putting him in possession of 
the land. Upham vy. Cheeseman, 254 
P. 404, 123 Kan. 59. 

[b] Court may award writ of pos- 
session on setting aside a tax deed, if 
the purchaser is in possession at the 
time of the decree. Lohr v. George, 
64 S.E. 609, 65 W.Va. 241. 

29. Mills v. Snyder, (Tex.Civ.App.) 
8 S.W.(2d) 790. 

30. Sweet v. Church, 198 N.W. 706, 
47 S.D.. 299. : 

Bite Sok to improvements see infra § 


31. Reed v. Reber, 62 Ill. 240; 
Woodard vy. Glos, 113 Ill.App. 353. 

32. Lohr v. George, 64 S.E. 609, 65 
W.Va. 241. 4 

33. Murphy v. Missouri & Kansas 
eee Loan Co., 149 N.W. 957, 28 N. 

34. Sweeney v. Amphlett, 176 Py 
748, 67 Colo. 366. 

35. Rowland v. Klepper, (Tex. 
Commn.App.) 227 S.W. 1096 [mod > 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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taxes 1s shown to be void as having been issued 
after the taxes were paid, the custodian of the cer- 
tificate and of the record of sale may be required 
to make proper entries, showing the illegality of 
the certificate as a sale of the land.** A decree 
providing for a deposit to be paid to defendants 
as their respective rights may hereafter be deter- 
mined has been held proper where the account con- 
sisted of only a few items, so that there was no 
necessity for a reference.*? The fact that the owner 
of property attempted to discharge the taxes there- 
on for a pittance has been held not to require a 
rebuke, on the grounds of public policy, by ratify- 
ing an illegal tax sale of his property.*’ In a stat- 
utory action to quiet title to land, it has been held 
unnecessary to pay taxes under a void tax levy as 
a condition to relief.*° 

Correction of defects in assessments. It has\been 
held that the court, having jurisdiction of the par- 
ties and subject matter, may also correct defects 
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in the assessment or other proceedings.?° 

[§ 2063] (2) Reimbursement of Tax Purchaser.‘! 
If a tax sale was absolutely void, because of the 
legality of the taxes, the fact that they had been 
paid, or for other cause, no rights accrue to the 
purchaser, and the owner of the land cannot. be 
required to reimburse him,*? and is entitled to re- 
hef without having made a tender of the taxes,** 
although it has been held that the holder of the tax 
deed is entitled to be reimbursed for taxes due on 
the property, by the payment of which the owner 
has. been benefited ;** and where the owners allege 
a willingness to reimburse the tax purchaser, it has 
been held error to render judgment without provid- 
ing for such reimbursement.*® In the absence of 
defects rendering the tax proceedings entirely null 
and void, it has been held that the holder of the 
tax deed is entitled in an action holding his title 
invalid to recover what is justly due,*® notwith. 
standing he fraudulently prevented the owner from 


‘256 Ill. 45; 


(Civ.App.) 189 S.W. 1033]; Harrison 
one (Tex.Civ.App.) 210 S.W. 
731. 

36. Croom yv. Pennington & Evans, 
52 So. 957,59 Filia. 473. 

37. Glos v. Ault, 77 N.E. 939, 221 
Tll. 562. 

38. Ireland v. Gunnison Mountain 
Coal & Coke Co., 286 P. 280, 87 Colo. 
193. 

39. See infra this note. 

fa] In California an action to quiet 
title to land under Code Civ. Proc. § 
738, authorizing an action against any 
person claiming an interest in land 
adverse to plaintiff to determine such 
adverse claim, is not the same as the 
equity suit to remove a cloud on title, 
and hence plaintiff was not required 
in such action, in which a city ap- 
peared and alleged a void tax levy as 
a lien on the land, to pay such taxes 
as a condition to relief on the princi- 
ple that he who seeks equity must do 
equity. Dranga v. Rowe, 59 P. 944, 
ian Cake 506: 

40. Brennan v. Buffalo, 57 N.E. 
82) 162 N.Y. “491. 

41. Cross references: 
Compensation for improvements see 

infra §§ 2083-2085. 

Enforcement of lien for reimburse- 
ment see infra § 2075. 

Payment or tender as affecting right 
to attack tax title see supra §§ 
2008-2012. 

Recovery of purchase price by tax 

purchaser at sale for: _ 

Municipal taxes see Municipal Cor- 
porations §§ 4497, 4498. 

Special municipal taxes or assess- 
ments see Municipal Corporations 
§ 3568. ; 

Reimbursement of purchaser: 

Of invalid tax title generally see 
infra §§ 2066-2103. 

On setting aside tax deed in pro- 
ceeding to register title to land 
see Registration of Land Titles 
§ 67. 

Relief to defendant in action to quiet 
title generally see Quieting Title §§ 
267-274. ; 

Separate action to recover reimburse- 
ment see infra §§ 2094-2103. 

42. U.S.—Gage v. Kaufman, 10 S. 
Ct.. 406, 133 U.S. 471, 33 L.Ed. 725; 
Barnes v. Bee, 138 F. 476 [aff 149 F. 
727, 79 C.C.A. 483]; Paine v. German- 
town Trust Co., 1386 F. 527, 69 C.C.A. 
303. 

Cal.—Jones v. Luckel, 163 P. 906, 
174 Cal. 532; Greenwood v. Adams, 
21 ..P. 211034, 80 Cal. 74; , Harper” v. 
Rowe, 53 Cal. 233; Machado v. Canty, 
122 P. 77, 18 Cal.App. 35. 

Ill.— Garrett Biblical Institute v. 
Elmhurst State Bank, 163 N.E. 1, 331 
Tll. 308; Kelle v. Egan, 99 N.E.’ 859, 
La Salle Varnish Co. v. 
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Glos, 98 N.E. 538, 254 Ill. 326; Glos v. 
Shedd, 75 N.E. 887, 218 Ill. 209; Ma- 
her v. Brown, 56 N.E. 181, 183 Ill. 575; 


Eagan v. Connelly, 107 Ill. 458; Wil- 
merton v. Phillips, 103 Ill. 78. 
Iowa.—Smith vy. Blackiston, 47 N. 


W. 1075, 82 Iowa 230; Miller v. Cor- 
bin, 46 Iowa 150; Sully v. Poorbaugh, 
45 Iowa 453. 

Me.—Belfast Sav. Bank yv. Kenne- 
bec Land, etc., Co., 73 Me. 404; Wig- 
gin v. Temple, 73 Me. 380. 

Minn.—Burdick v. Bingham, 38 N. 
W. 489, 38 Minn. 482. 

Mo.—Burke v. Brown, 49 S.W. 1023, 
148 Mo. 309; Rowe v. Current River 
Land, etc., Co., 73 S.W. 362, 99 Mo. 
App. 158. 

N.D.—State Finance Co. v. Trimble, 
112 N.W. 984, 16 N.D. 199; State Fi- 
nance Co. v. Beck, 109 N.W. 357, 15 
N.D. 374; Eaton v. Bennett, 87 N.W. 
188, 10 N.D. 346. 

Tex.——Mumme v. McCloskey, 66 S. 
W. .853, 28 Tex-Civ.App. 83. 

Wash.—Cordiner v. Finch Inv. Co., 
103 P. 829, 54 Wash. 574. 

W.Va.—State v. McEldowney, 47 
S.E. 650, 54 W.Va. 695. 

[a] Recovery by city where no as- 
sessment made.—(1) Where a city 
claimed title to land as a purchaser 
at a tax sale and was in possession, 
and ejectment was had against the 
city, it was not entitled to have the 
court, under equitable pleadings, de- 
clare that city taxes of a certain 
amount might have been assessed on 
the land for certain years and to re- 
cover such amount against plaintiff 
where no assessment in fact had been 
made for such years for taxes on the 
land (Levy v. City of Brunswick, 68 
S.E. 1038, 135 Ga. 94), (2) nor is the 
city entitled to recover from plaintiff 
the amount paid by it at a marshal’s 
sale under a tax fieri facias in its own 
favor, and at a sheriff’s sale for state 
and county taxes at which the city 
purchased where such sales are in- 
valid (Levy v. City of Brunswick, 
supra). 

43. Woodbine Sav. Bank v. Tyler, 
162 N.W. 590, 181 Iowa 1389. 


44, Guidry v. Broussard, 32 La. 
Ann. 924. 
[a] In an action to quiet title, title 


by adverse possession, under Rev. 
Codes, §§ 4032, 4041, 4042, cannot be 
defeated by the lien of tax certificates 
upon which no deed has been received, 
where the holder has never gone into 
possession; but the adverse owner 
must pay the holder of the certificates 
the amount due for taxes. Johnson 
v. Sowden, 136 P. 1136, 25 Idaho 227. 

45. Corbin v. Woodbine, 33 Iowa 
297. 
46. U.S.—Lamb v. Farrell, 21 F. 5. 

Ark.—Fordyce v. Vickers, 138 S.W. 
1010, 99 Ark. 500; Belcher v. Harr, 


126 S.W. 714, 94 Ark. 221. 

Colo.—Ireland v. Gunnison Moun- 
tain Coal & Coke Co., 286 P. 280, 87 
Colo. 193. 

Mich.—Morrison v. Semer, 129 N.W. 
1, 164 Mich. 208. 

Minn.—Glaze v. Stryker, 160 N.W. 
490, 1835 Minn. 186. 

Mo.—Williams v. Sands, 158 S.W. 
47, 251 Mo. 147. 

N.D.—Murphy v. Missouri & Kan- 
sas Land & Loan Co., 149 N.W. 957, 
28 N.D. 519. 

Okl.—Popp v. Munger, 268 P. 1100, 
131 Okl. 282, 

S.D.—Haston v. Cranmer, 102 N.W. 
944, 19 S.D. 224. 

Tex.—Rousset v. Settegast, (Civ. 
App.) 210 S.W. 219. 

[a] Sufficiency of description of 
land_in tax deeds.—In a suit to quiet 
titlé against tax deeds, complainant, 
who contends the deeds are clouds on 
the title, cannot also contend that the 
description is so indefinite as not to 
entitle the holder to reimbursement of 
the taxes, as required by Hurd Rev. 
Sto -Cli9l?) (6. 12.0 ($2240 velogan=sv. 
Meek, 127 N.E. 27, 292 Til. 403. 

[b] Wrongfully taking possession 
of the land.—(1) One purchasing an 
invalid tax title and taking posses- 
sion of the land, being a trespasser 
(see supra § 1802), (2) has been held 
not entitled to reimbursement from 
the owner for expenditures made 
while in such wrongful possession on 
the setting aside of his tax title (Mor- 
rison v. Semer, 129 N.W. 1, 164 Mich. 
208; Corrigan v. Davis, 83 N.W. 1020, 
125 Mich. 125). 

[c] Effect of issuance of tax re- 
ceipts.—Pol. Code § 2148, prohibiting 
the county treasurer from issuing a 
receipt until all prior taxes are paid, 
except as provided, and § 2149, mak- 
ing a tax receipt conclusive evidence 
of payment of prior taxes, have been 
held not to apply so as to prevent a 
plaintiff who succeeds in setting aside 
a tax deed from being required to re- 
pay to‘the holder the amount he paid 
therefor. Fernyhough v. Rockwell, 
139 N-W.. 790,’ 31 S.D. 75. 

{d] Land of incompetent.—(1) 
Where the acquaintance of a mental 
incompetent purchased the land from 
a tax sale purchaser for an inadequate 
consideration, having knowledge of 
all the facts and that the incompetent 
would thereby be defrauded, and then 
sues to quiet his fitle, he is entitled 
to recover the amount due for taxes 
(Whitaker v. Ellis, 172 P. 881, 102 
Wash. 43), (2) but he is not entitled 
to have his title quieted and the in- | 
competent should be allowed an op- 
portunity ‘to redeem (see supra § 
2062 note 21 [c]). 

Amount of recovery see infra §§ 
2077-2092. 
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redeeming,*? and reimbursement is sometimes pro- 
However, where the owners 
do not seek to recover possession, but only to have 
the validity of the tax titles determined, it has been 
held not error for the court to refuse to allow to 
the tax purchaser the value of his improvements 
made on the land;*® and where the holder. of the 
tax deed has waived his right to reimbursement,°° 
or where his rights under the tax deeds are barred 
by limitations,®1 it has been held that he is not en- 
titled to reimbursement on the setting aside of the. 
Where one purchases a tax certificate 
and later obtains a tax deed, and in the meantime 
the owner had executed a deed of trust requiring 
the owner to pay the taxes, the fact that the owner 
then quitclaimed to the holder of the tax deed has 


vided for by statute.*® 


tax deeds. 


47. James v. Piggott, 74 S.E. 667, 
70 W.Va. 435. § 

48. See statutory provisions. 

[a] Particular statutes construed. 
—(1) Under a statute providing that, 
in actions brought to determine the 
title to lands sold for taxes, etc., the 
court shall find and adjudge by its de- 
cree or judgment the amount of mon- 
ey due to defendant, it has been held 
that, in an action brought by the tax 
purchaser, he is not entitled to reim- 
bursement, the act applying perforce 
the terms of the statute itself to de- 
fendant only. Taff v. Tallman, 209 S. 
W. 868, 277 Mo. 157. (2) A statute 
providing for the reimbursement of 
the holder of a tax deed when his 
defense fails because of the invalidity 
of tax sale for any reason other than 
that the taxes were not due has: been 
held to apply only to the invalidity 
of the original sale and not to sales 
made by the auditor of lands purchas- 
ed by the state at such original tax 
sales. Street v. Doyle, 65 So. 775, 187 
Ala. 332. (3) A statute providing for 
the reimbursement of the purchaser 
at a tax sale in the judgment setting 
aside his tax deed has been held not 
to apply to sales for taxes made prior 
to the taking effect of the statute. 
Williams v. Sands, 158 S,W. 47, 251 
Mo. 147. (4) A statute providing for 
the reimbursement of the purchaser 
at a tax sale on the setting aside of 
his tax deed has been held not to ap- 
‘ply to an action between two succes- 
Sive purchasers of tax titles to the 
same land. Smith v. Laumeier, 12 Mo. 
App. 547 [aff 84 Mo. 672]. 

49. Sanborn v. Mueller, 35 N.W. 
666, 38 Minn. 27. 

50. Loper v. E. W. Gates Lumber 
Co; 498So. *722, 210) Ala. 512: 

[a] Waiver of statutory provision. 
—A statute providing that no judg- 
ment shall be entered in any case, 
ete., until proper reimbursement of 
the holder of the tax deed may be 
waived by the holder of the tax deed. 
Phelps v. City of Chicago, 162 N.E. 
11S Set I, 80: 

51. King v. Bolt, 130 N.W. 818, 151 
Iowa 1; Laffitte v. City of Superior, 
125 N.W. 105, 142 Wis. 73; Flanders 
v. Washburn Land Co., 121 N.W. 250, 
139 Wis. 390. , 

[a] Effect of statute providing for 
reimbursement.—Where a tax pur- 
chaser is defeated in an action of 
ejectment by virtue of a statute of 
limitations which operated to bar him 
of any right to the premises, it has 
been held that he is not entitled to 
reimbursement under a statute pro- 
viding therefor in case he is defeated 
by reason of any defect in his tax 
deed or in the tax proceedings. Per- 
kins v. Perkins, 180 N.W. 334, 181 N. 
W. 812, 173 Wis. 421. 

[b] Effect of agreement with hus- 
band of owner to repay.—Where the 
right of reimbursement is barred by 
limitations, the tax purchaser is not 
entitled to reimbursement by virtue 
of an agreement to repay the taxes 
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made with the husband of the owner 
in possession of the homestead under 
an independent right and not subject 
to the control of her husband. King 
v. Bolt, 130 N.W. 818, 151 Iowa 1. 

52. Gibson v. Woods, 147 P. 349, 
58 Colo. 544. 

53. Torey v. Bigelow, 9 N.W. 313, 
56 Iowa 381; Fernyhough v. Rock- 
well, 139 N.W. 790, 31 S.D. 75. 

54. See constitutional provisions, 

fa] In Louisiana, under a consti- 
tutional provision providing that no 
judgment annulling a tax sale shall 
have effect until the price and taxes 
and costs paid be previously paid to 
the purchaser, but excepting cases 
where the sales are annulled on ac- 
count of the taxes having been paid 
prior to the date of sale, or dual as- 
sessments (1) the sale must not only 
be annulled, but annulled on grounds 
not within the exceptions in order to 
entitle the tax purchaser to reim- 
bursement. In re Moran, 7 La.A. (Or- 
leans) 351. (2) The provision has 
been held to be imperative (Gomez v. 
Wilde, 65 So. 109, 135 La. 204), (38) 
even though such relief has not been 
prayed for (Gomez v. Wilde, supra), 
(4) although the failure of a judg- 
ment to provide for the reimbursé- 
ment of the tax purchaser has been 
held not prejudicial when he first 
claimed the right on a motion for a 
new trial, after which the tax debtor 
filed a motion showing a tender and 
was given leave to make deposit in 
court which was done (In re La Salle 
Realty Co., 1382 So. 516). (5) A con- 
stitutional provision declaring that 
no sale of property for taxes shall be 
annulled for any informality in the 
proceedings until the price paid, with 
interest, be tendered to the purchas- 
er has been construed to mean that 
the tender may be made at any time 
prior to final judgment, or that the 
price may be liquidated and adjusted 
in the judgment. State v. Cannon, 11 
So. 86, 44 La.Ann. 734; Prescott v. 
Payne, 11 So. 140, 44 La.Ann. 650. 

55. See statutory provisions. 

_ [a] Giberal construction.—It has 
been held that a statute providing for 
the reimbursement of the purchaser 
at a tax sale will be liberally con- 
strued. Douglass v. Byers, 76 P. 432, 
69 Kan. 59; Smith v. Smith, 15 Kan. 
290; Pitkin v. Reibel, 16 S.W. 244, 
104 Mo. 505. 

[b] Particular statutes construed. 
—(1) Under a statute providing that, 
when any decree of judgment of court 
setting aside any tax deed is entered, 
the decree shall provide that claim- 
ant shall pay _to the party holding 
such tax deed all taxes and legal 
costs, etc., before claimant shall have 
the benefit of such judgment or de- 
cree, it has been held that the holder 
of an invalid tax title is only enti- 
tled to reimbursement when his tax 
title is attacked and set aside in .a 
proceeding brought for that purpose 
by the owner of the land. O’Connell 
v. Sanford, 99 N.E. 74, 255 Tll. 49; 
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been held not to cause the latter to lose his right of 
reintbursement on the setting aside of the tax 
deed;°2 but where a tax deed is set aside, it has 
been held that the holder of the tax deed is not 
entitled to reimbursement from one who had pur- 
chased the land subsequent to his expenditures there- 
on and without knowledge thereof.°* The reimburse- 
ment of the holder of a tax deed is sometimes made 
a condition precedent to relief in the constitution’* 
or by statute’> in some jurisdictions; and where 
the taxes paid by the purchaser were a just charge 
on the property, but the sale or deed was invalid 
because of irregularities, it is within the power of a 
court of equity to make the reimbursement of the 
holder of the tax deed a condition upon the granting 
of relief to the record owner.°® 


Hence it is a gen- 


City of Chicago v. Pick, 96 N.E. 539, 
251 Ill, 594; People v. Ogden, 195 Ill. 
App. 563. (2) A statute providing 
that, whenever it shall be determined 
that a tax sale and conveyance are 
void and that the purchaser from the 
state may not be finally awarded the 


‘property so purchased, no decree of 


the court shall be given declaring a 
forfeiture of the property until the 
former owner or party in interest 
shall have reimbursed the tax pur- 
chaser, has been held to be intended 
to apply to all cases after its passage 
in which tthe invalidity of a tax title 
was judicially determined. Smith v. 
Golden State Syndicate, 185 P. 209, 43 
Cal.App. 346. (3) A statute relating 
to reimbursement and providing that 
repayment shall be required before 
the holder of the tax deed shall be 
evicted or turned out of possession 
has been held not to require such pay- 
ment to be made before judgment, but 
only before process is issued on the 
judgment to turn the holder of the 
tax deed out of possession. Heffern 
v. Hack, 61 N.B. 703, 65 OhioSt. 164, 
(4) A statute providing that any judg- 
ment or decree of court setting aside 
any tax deed shall provide for the 
reimbursement of the tax purchaser 
hag been held not to be retrospective 
(Riverside Co. v. Townsend, 9 N.E. 
65, 120 Ill. 9; Wengler v. McComb, 
(Mo.) 188 S.W. 76), (5) nor to have 
any application to a judgment in 
ejectment in which a tax deed is held 
invalid (Riverside Co. v. Townsend, 
supra), (6) although an amendment 
of such a statute declaring that no 
final judgment or decree of court in 
any case either at law or in equity 
or in proceedings under the Eminent 
Domain Act involving the title to, or 
interest in, any land in which a party 
holding a tax deed shall have an in- 
terest or setting aside any tax deed 
procured under this act shall be en- 
tered until claimant shall make re- 
imbursement to the party holding 
such tax deed has been held to apply 
even though the tax deeds were is- 
sued before fhe amendment took ef- 
fect (Phelps v. City of Chicago, 162 
N.E. 119, 331 Ill. 80; Mather v. Park- 
hurst, 134 N.B. 91, 302 Ill. 236), (7) 
and, as so construed, is valid (Mather 
v. Parkhurst, supra). (8) A statute 
providing for the reimbursement. of 
the purchaser at a tax sale on judg- 


ment in ejectment or any other ac- 


tion against him has been held to ap- 
ply to cases where the state has bid 
in land at the tax sale and afterward 
sold aie conveyed the same.  Tillot- 
son v. Saginaw Cir.’ Judge, 56 N.W. 
945, 97 Mich. 585. ie iy 

Waiver of provision see supra note 
50 [a]. ‘ 

56. Hart v. Wiley, 285 P. 548, 130 
Kan. 26; McKinney v. Minnehaha 
County, 97 N.W. 15, 17 S.D. 407: Mc- 
vein Vv. Batton, 40 S.E. 509, 50 W.Va. 

[a] Remedy confined to equi 
proceedings.—Relief to the PPE bells 


For later cases, developments and changes in the law see Annotations, same title and section number, 


-§ 2063] 


title or to have the sale and deed 


chaser, on the lines stated in the text, 
cannot ordinarily be granted in an ac- 
tion at law, but is confined to purely 
equitable proceedings. Weimer v. 
Porter, 4 N.W. 306, 42 Mich. 569; 
Ellsworth v. Freeman, 5 N.W. 675, 48 
Mich. 488; Wengler v. McComb, (Mo.) 
188 S.W. 76. 

[b] In a partition suit (1) it has 
been held that relief may be granted 
to a claimant under a tax title who 
intervenes in an action of partition 
and sets up his tax title as para- 
mount (North v. Lehman, 97 Ill.App. 
399), (2) although it has also been 
held that the record owner should be 
required to reimburse the tax pur- 
chaser only when such owner is seek- 
ing affirmative relief, and hence not 
when, in defense to an action for par- 
tition, he pleads in bar a former judg- 
ment declaring the tax title void 
(Thomsen v. McCormick, 26 N.E, 373, 
1:36: 441.) 135): 

[ec] Relief dependent on hoiding of 
tax deed.— Where the tax title claim- 
ant never had a tax deed, he has no 
right to reimbursement as a condition 
precedent to relief in an action to de- 
termine adverse claims. Bryant v. 


Nelson-Frey Co., 102 N.W. 859, 94 
Minn. 305. 
[d] Im California, the right of a 


purchaser of a tax title upon the can- 
eellation of his tax deed to recover 
taxes, interest, and penalties paid by 
him rests upon equitable principles, 
and is not dependent upon Pol. Code 
§ 3898 subd 5 as amended in 19138 (St. 
[1913] p 560). Squires v. Estey, 165 
P. 34, 33 Cal.App. 287. 

57. U.S— Parks v. Watson, 20 F. 
he Smith vy. Gage, 12 F. 32, 11 Biss. 

Ala.—Brummell v. Crook, 24 So. 
452, 119 Ala. 670; Tallassee Mfg. Co. 
v. Spigener, 49 Ala. 262. 

Ark.—Wright v. Graham, 42 Ark. 
140; Hickman v. Kempner, 35 Ark. 


* 505; Twombly v. Kimbrough, 24 Ark. 


459; Gordon v. Church, 11 Ark. 118. 

Cal.—Cordano y. Kelsey, 151 P. 391 
[reh den 151 P. 398, 28 Cal.App. 9]; 
Campbell v. Canty, 123 P..266, 162 Cal. 
382; Holland v. Hotchkiss, 123 P. 258, 
162 Cal. 366; Redman v. Newell, 
(App.) 299 P. 746; Sawyer v. Berke- 
ley Securities Co., 279 P. 217, 98 Cal. 
App. 545; Weyse v. Biedebach, 261 
P. 1086, 86 Cal.App. 712; Green v. 
Palmer, 229 P. 876, 68 Cal.App. 393; 
Joslin v. Shaffer, 225 P. 307, 66 Cal. 
App. 69; Jones v. Sturzenberg, 210 P. 
835, 59 Cal.App. 350; Beck v. Edmi- 
son, 193 P. 158, 49 Cal.App. 281; Mc- 
Phail v. Nunes, 192 P. 95, 48 Cal.App. 
383; Squires v. Estey, 165 P. 34, 33 
Cal.App. 287; Flannigan v. Towle, 96 
P. 507, 8 Cal.App. 229. 

Colo.—Central Realty Co. v. Frost, 
232 P. 1111, 76 Colo. 413; Charlton v. 
Kelly, 50 P. 1042, 24 Colo. 273; Cris- 
man v. Johnson, 47 P. 296, 23 Colo. 
264, 58 Am.S.R. 224; Eagan v. Ma- 
honey, 174 P. 1119, 24 Colo.App. 285 
[superseding op 134 P. 156]; Empire 
Ranch & Cattle Co. v. Chapin, 126 P. 
1107, 22 Colo.App. 538. 
Conn.—Adams v. Castle, 30 Conn. 
slg | Manors nee v. Equitable Bldg., 
etc., Assoc., 33 So. 986, 45 Fla. 507; 
Hughey v. Winborne, 33 So. 249, 44 
Fla. 601. 

Ga.—Picquet v. 64 Ga. 
516. , 
Idaho.—Evans v. Poppie, 4 P.(2d) 
356: McKinnon v. Mcllhargey, 135 
P. 826, 24 Idaho 720. 

Ill.—McConnell v. Jones, 164 N.E. 
186, 332 Ill. 620; Whitaker v. Irons, 
133 N.E. 265, 300 Ill. 254; Harty ev. 
Glos, 112 N.E. 74, 272 Ill. 395; Stal- 
lings v. Glos, 110 N.E. 915, 271 Ill. 
201; Kuhn v. Glos, 100 N.E. 1003, 257 
Ill. 289; Warden v. Glos, 86 N.E. 116, 
236 Ill. 511; Glos v. Garrett, 76 N.E. 
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set aside, relief ! 


373, 219 Ill. 208; Glos v. Hanford, 72 
N.E. 439, 212 Ill. 261; Glos v. Mulcahy, 
Tl) N.E. 62:9, 210 IN. 639; - Glos” v. 
Woodard, 67 N.E. 8, 202 Ill. 480; Glos 
v. Brown, 62 N.E. 622, 194 Ill. 307; 
Lauer v. Weber, 52 N.E. 489, 177 Ill. 
115; Gage v. Du Puy, 24 N.E. 541, 
26 N.E. 386, 187 Ill. 652; Miller v. 
Cook, 25 N.E. 756, 135 Ill. 190, 10 L. 
R.A. 292; Smith v. Prall, 24 N.E. 521, 
133 Ill. 308; Johnson v. Huling, 18 N. 


E. 786, 127 Ill. 14; Gage v. Caraher, 17 


N.E. 777, 125 Ill. 447; Alexander v. 
Merrick, 13. N.E. 190, 121 Ill. 606; 
Gage v. Nichols, 112 Ill. 269; Smith 
v. Hutchinson, 108 Ill. 662; Phelps v. 
Harding, 87 Ill. 442; Whitaker v. 
Irons, 206 Ill.App. 124; Glos v. Daw- 
son, 83 Ill.App. 197. 

Ind.—Skelton v. Sharp, 67 N.E. 535, 
161 Ind. 383; Montgomery v. Trumbo, 
26 N.E. 54, 126 Ind. 331; Peckham v. 
Millikan, 99 Ind. 352; Ward v. Mont- 
gomery, 57 Ind. 276; Green v. Mc- 
Grew, 72 N.E. 1049, 78 N.E. 832, 35 
Ind.App. 104, 111 Am.S.R. 149; Rich- 
creek v. Russell, 72 N.E. 617, 34 Ind. 
App. 217. 

Iowa.—Gardner v. Harly, 28 N.W. 
427, 69 Iowa 42; Crumb v. Davis, 6 N. 
W. 53, 54 Iowa 25. 

Kan.—Hart v. Wiley, 285 P. 548, 130 
Kan. 26; Ditmers v. Rogers, 163 P. 
795, 100 Kan. 115; Davidson vy. Tim- 
mons,” 129 .P..133,. 88. Kan. 553;.. Dit- 
linger v. Miller, 105 P. 20, 81 Kan. 9, 
26 L.R.A.N.S. 595, 19 Ann.Cas. 261; 
Wagner v. Underhill, 81 P. 177, 71 
Kan. 637; Douglas v. Byers, 76 P. 432, 
69 Kan. 59; Standard Inv. Co. v. Free- 
man, 67 P. 859, 64 Kan. 885; Polen- 
queen v. McAllister, 67 P. 826, 64 Kan. 
263 [rev 62 P. 440, 10 Kan.App. 140]; 
Black v. Johnson, 64 P. 988, 63 Kan. 
47; Peck v. Truesdell, 54 P. 1131, 59 
Kan. 779; Davenport v. Sadler, 29 P. 
168, 48 Kan. 311; Geer v. Thrasher, 
16 P. 94, 37 Kan. 657; Belz v. Bird, 1 
P. 246, 31 Kan. 139; Coe v. Farwell, 24 
Kan. 566; Millbank v. Ostertag, 24 
Kan. 462; Herzog v. Gregg, 23 Kan. 
726; Jeffries v. Clark, 23 Kan. 448; 
Knox v. ‘Dunn, 22 Kan. 683; Challis 
vy. Hekelnkaemper, 14 Kan. 474; Peck 
v. Truesdell, 51 P. 797, 7 Kan,App. 189 
[aft 54P. 1132,,.59 cane (E90 T. 

La.—Genella v. Vincent, 24 So. 690, 
50 La.Ann. 956; Lee v. Givens, 134 
So. 775, 18 La.App. 383; Mattern v. 
Pargutt, 123 So. 18$, 10 La.App. 769; 
Third District Land Co. v. Smith, 4 
La.App. 567; Viavant v. Plassan, 3 La. 
A. (Orleans) 31; Standard Brewing 
Co. v. Gulf States Land, etc., Co, 1 
La.A. (Orleans) 134. 

Mass.—Curtiss v. Inhabitants of 
Sheffield, 100 N.E. 365, 213 Mass. 239, 
50 L.R.A.N.S. 402, Ann.Cas.1914A 564. 

Mich.—Graham v. Nippress, 192 N. 
W. 683, 222 Mich. 386; Morrison v. 
Semer, 129 N.W. 1, 164 Mich. 208; 
Horton vy. Salling, 119 N.W. 912, 155 
Mich. 502; Aztec Copper Co. v. Audi- 
tor-Gen., 87 N.W. 895, 128 Mich. 615. 

Minn.—Lewis v. Knowlton, 86 N.W. 
875, 84 Minn. 53. 

Miss.—Ragsdale v. Alabama Great 
Southern R. Co., 6 So. 630, 67 Miss. 
106. 


Mo.—Yeamans v. Lepp, 66 S.W. 957, 
167 Mo. 61; Gregg v. Jesberg, 20 S. 
W. 652. 113 Mo. 34; Bingham y. Birm- 
ingham, 15 S.W. 533, 103 Mo. 345; 
Nichols v. Russell, 123 S.W. 1032, 141 
Mo.App. 140 

Mont.—Larson vy. Peppard, 99 P. 
136, 38 Mont. 128, 129 Am.S.R. 630, 
16 Ann.Cas. 800; Foster v. Bender, 73 
P. 121, 28 Mont. 526. 

Neb.—Payne vy. Anderson, 114 N.W. 
148, 80 Neb. 216; Browne v. Finlay, 71 
N.W. 34, 51 Neb. 465; Wygant_ v. 
Dahl, 42 N.W. 735, 26. Neb. 562; Dil- 
lon v. Merriam, 34 N.W. 344, 22 Neb. 
151; McNish v. Perrine, 16 N.W. 837, 
14 Neb. 582; Boeck v. Merriam, 4 N. 
W. 962, 10 Neb. 199; Hunt v. Easter- 
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_ eral rule, applicable in equity on general principles [ will be granted to the owner only on terms of his 
and applicable at law under the constitutions and 


’ depositing in court or repaying to the holder of 
statutes, that, in an action or suit to clear or quiet rane," 


the tax deed what is justly due,°* although no proof 


day, 4 N.W. 952, 10 Neb. 165; Wood 
v. Helmer, 4 N.W. 968, 10 Neb. 65. 


N.H.—Town of Winchester v- 
Stockwell, 81 A. 526, 76 N.H. 193. 
N.J.—Brooks v. Union Tp., 52 A. 


238, 68 N.J.Law 133. 

N.C.—Price v. Slagle, 128 S.E. 161, 
189 N.C. 757; Warren vy. Williford, 62 
S.E. 697, 148 N.C. 474, 

N.D.—Stubbs vy. Hoerr, 125 N,W. 
1062, 20 N.D. 26; McKenzie vy. Boyn- 
ton, 125 N.W. 1059, 19 N.D. 531; State 
Finance Co. v. Trimble, 112 N.W. 984, 
16 N.D. 1995 Fenton v. Minnesota 
Title Ins., ete., Co., 109 N.W. 363, 15. 
N.D. 365, 125 Am.S.R. 599; Powers v. 
Bottineau First Nat. Bank, 109 N.W. 
361, 15 N.D. 466; State Finance Co. v. 
Beck, 109 N.W. 357, 15 N.D. 374. 

Ohio.—City of Cincinnati v. Archi- 
able, 4 OhioApp. 218; Cincinnati v. 
Archiable, 21 OhioCir:Ct.N.S. 582; 
Hack v. Heffern, 19 OhioCir.Ct. 233, 
10 OhioCir.Deec. 461. p 

Okl.—Levy v. Inman, 229 P. 436, 103 
Okl. 90; Stewart v. Burrows, 193 P. 
881, 80 Okl. 23. i 

Or.—Gordon v. Adams, 268 P. 60, 125. 
Or. 662 [mod on other grounds 270 P. 
474, 126 Or. 586]; Noble v. Watrous, 
163 P. 310, 165 P. 349, 84 Or. 418; Bag- 
ley v. Bloch, 163 P. 425, 83 Or. 607. 
S.D.—McKinnon y. Fuller, 146 N.W. 
910, 33 S.D. 582; Thompson v. Rob- 
erts, 92 N.W. 1079, 16 S.D. 403; Clark 
iE mpei aaess 78 N.W. 997, 11 S.D. 

Tex.—Teat v. Perry, (Civ.App.) 216: 
S.W. 650; Lamberida v. Barnum, (Civ. 
App.) 90 S.W. 698; Eustis v. Henri-- 
etta, (Civ.App.) 41 S.W. 720. 

Utah.—Oregon Short Line R. Co, v. 
Hallock, 126 P. 394, 41 Utah 378. F 

Wash.—Moller vy. Graham, 172 P. 
226, 101 Wash. 283; Hembree v. Mc- 
Farland, 104 P. 837, 55 Wash. 605. 

W.Va.—Lohr vy. George, 64 S.E. 609, 
65 W.Va. 241; Toothman vy. Courtney, 
58 S.E. 915, 62 W.Va. 167; Mosser v. 
Moore, 49 S.E. 537, 56 W.Va. 478; Win- 
pane v. Eakin, 28 S.E. 757, 44 W.Va.. 


Wis.—Doolittle v. J. L. Gates Lang 
Co., 110 N.W. 890, 181 Wis. 24; Pinker-. 
ton v. J. L. Gates Land Co., 95 N.W. 
1089, 118 Wis. 514; Blackman vy. 
Arnold, 89 N.W. 518, 113 Wis. 4873. 
Wisconsin Cent. R. Co. v. Comstock, 
36 N.W. 843, 71 Wis. 88; Call v. 
Chase, 21 Wis. 511. 

Wyo.—Brewer v. Kulien, 294 P. 777, 
42 Wyo. 314. 

[a] Effect of caveat emptor.—(1) 
Although the rule of caveat emptor 
has been held to apply to purchasers 
at tax sales (see supra § 1824), (2) ~ 
it has been held that such rule is not 
ground for relieving the owners of the 
land from the effect of the illegal tax 
sale without first requiring them to 
reimburse the tax purchaser for his 
expenditures (Larson v. Peppard, 99 
P. 136, 38 Mont. 128, 129 Am.S.R. 630, 
16 Ann.Cas. 800). 

[b] Offer and refusal of reim- 
bursement.—(1) Although there is 
authority to the contrary (Perham vy. 
Haverhill Fibre Co., 14 A. 462, 64 N. 
H. 485), (2) it has been held that the 
court will grant relief only on condi- 
tion of the owner reimbursing the 
holder of the tax deed, notwithstand- 
ing the latter refused an offer of re- 
imbursement by the owner before suit 
was brought (McPhail v. Nunes, 192 
P. 95, 48 Cal.App. 383; Hole v. Van 
Duzer, 81 P. 109, 11 Idaho 79; Head- 
man v. Board of Com’rs of Brunswick, 
98 S.E. 776, 177 N.C, 261). 

[c] Judgment an entirety.—In a 
suit to annul a tax sale, the amount 
the owner is required to pay the tax 
purchaser under the constitution be- 
fore obtaining the nullity of the sale 
and the possession of the property is 
a part of the judgment and a neces- 
sary sequence of it, and not a recon-- 
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was made as to the legality of the tax deed,** and 
although the owner did not ask for any affirmative 
However, where 
the owners are not granted any affirmative relief, 
the holder of the tax deed is not entitled to reim- 
bursement,®° and where the purchaser at the tax 
sale has received in rents more than taxes, interest, 
ete., that he has paid, a judgment not conditional 
on repayment of such items has been held proper, 
and if the record discloses no means of determin- 
ing what amount of the tax levied was valid, the 
court will not require payment of any amount as 
a condition of relief,¢? and where the tax sale is 
set aside because no lien was perfected owing to 
a failure to make return of the sale as required by 
statute, the court will not impose terms.°* 
where the holder of the tax deed has not urged his 
claim either in his pleadings or at the trial,®+ or 
failed to offer proof of the amount he has paid 


relief against the tax purchaser.°°® 


TAXATION 


chaser ;°° 
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Also, 


out,®® the failure to award reimbursement on the 


ventional demand. The judgment is 
an entirety, and, the owner having 
obtained judgment annulling the sale, 
and to be placed in possession of the 
property, if he feels aggrieved at that 
part of the judgment relating to the 
amount to be refunded, he has a right 
to appeal from the whole judgment. 
State v. Judges of Ct. of Appeals, 21 
So. 516, 49 La.Ann. 303. 

[ad] Payment into court is suffi- 
cient, and the amount need not be paid 
to the holder of the tax deed before 
judgment is given in favor of the 
owner. Gleason v. Owens, 102 P. 425, 
53 Wash. 483, 132 Am.S.R. 1087, 17 
Ann.Cas. 819. 

[e] Terms of judgment or decree. 
—(1) It is not enough to decree that 
reimbursement to the holder of the 
tax deed be made (Johnson v. Huling, 
18 N.E. 786, 127 Ill. 14), (2) and it 
has been held error to render an ab- 
solute decree for the owner and a 
money judgment for the holder of the 
tax deed (Lambert v. Murray, 120 P. 
415, 52 Colo. 156; Charlton v. Kelly, 
50 P. 1042, 24 Colo. 273; Polenqueen 
v. McAllister, 67 P. 826, 64 Kan. 2638; 
Barker v. Mecartney, 62 P. 439, 10 
Kan.App. 130); (3) the decree should 
make the relief awarded to the owner 
of the property conditional upon his 
paying to the tax purchaser the 
amount due to him (Holland v. Hotch- 


kiss, 123 P. 258, 162 Cal. 366; Glos 
v. Brown, 62 N.E. 622, 194 Ill. 307; 
Johnson v. Huling, 18 N.E. 786, 127 


Ill. 14; Larson v. Peppard, 99 P. 136, 
38 Mont. 128, 129 Am.S.R. 630, 16 Ann. 
Cas. 800; Pettit v. Black, 8 Neb. 52; 
Levy v. Inman, 229 P, 436, 103 Okl. 
90), (4) ‘or upon payment of the 
amount into court (Holland v. Hotch- 
kiss, supra; Lambert v. Murray, 120 
P. 415, 52 Colo. 156; Charlton vy. Kelly, 
50 PB. 1042, 24 Colo. 273; Levy v. In- 
man, supra) (5) within a reasonable 
time (Glos v. Brown, 62 N.E. 622, 194 
Ill. 307; Larson v. Peppard, 99 P. 136, 
388 Mont. 128, 129 Am.S.R. 630, 16 
Ann.Cas. 800; Pettit v. Black, 8 Neb. 
52), (6) and on compliance therewith 
the court should render an absolute 
decree for the owner (Lambert v. 
Murray, 120 PRP. 415, 52. Colo. .156; 
Charlton v. Kelly, 50 P. 1042, 24 Colo. 
273; Larson v. Peppard, 99 P. 136, 38 
Mont. 128, 129 Am.S.R. 630, 16 Ann. 
Cas. 800), (7) and in default of such 
payment the owner’s pleading should 
be dismissed (Glos vy. Cratty, 63 N.E. 
690, 196 Ill. 193; Farwell v. Harding, 
96 Ill. 32), (8) and he should be denied 
any relief whatever (Larson y. Pep- 
pard supra). (9) Se too, reim- 
pbursement may be secured by insert- 
ing a clause in the judgment that it 
shall not take effect until reimburse- 
ment has been made. Holland v. 


Levy v. Inman, 229 P. 436, 103 Okl. 
90. (10) The decree need not provide 
for the distribution of the amount 
deposited with the clerk of the court 
(Brimson y. Arnold, 86 N.BE. 254, 236 
Ill. 495), (11) and a provision in the 
decree for a deposit to be paid to de- 
fendants as their respective rights 
may thereafter be determined is 
proper (Glos v. Cass, 82 N.E. 827, 230 
Ill. 641), (12) but the judgment 
should award reimbursement abso- 
lutely, and it is improper to provide 
for a conditional return of the money 
deposited by the owner on the tax 
purchaser’s refusal to accept within a 
certain time’ (Johnson vy. Canty, 123 
P. 268, 162 Cal. 391). 

Reimbursement of holder of tax 
certificate as condition precedent to 
setting aside such certificate see 
supra § 1666. 

58. Ward v. Clendenning, 91 N.E. 
1028, 245 Ill. 206. 

59. Central Realty Co. v. Frost, 232 
P. 1111, 76 Colo. 413; Plummer vy. Gib- 
son, 116 P. 618, 85 Kan. 226. 

60. Brewer v. Kulien, 294 P. 777, 42 
Wyo. 314. 

61. Denning v. Green, 263 P. 819, 
88 Cal.App. 379. 

62. Hebard v. Ashland County, 12 
N.W. 487, 55 Wis. 145. 

63. Bounds v. Chester Tp. in Bur- 
Peer County, 99 A. 142, 89 N.J.Law 


64. Cal.—kKnoke vy. Knight, 273 P. 
786, 206 Cal. 225. 

Colo.—McCracken v. Cones, 125 P. 
497, 53 Colo. 321. 

Idaho.—Hand v. Twin Falls County, 
236 P. 536, 40 Idaho 6388. 

Ill. Gage v. Du Puy, 24 N.E. 866, 
134 Ill. 132. 

Mo.—Mangold v. Bacon, 155 S.w. 
393, 249 Mo. 48; Bender vy. Dungan, 12 
S.W. 795, 99 Mo. 126. 

65. McCracken v. Cones, 125 P. 497, 
53 Colo. 321; Hagan v. Mahoney, 174 
P. 1119, 24 Colo.App. 285 [superseding 
op 134 P. 156]. 

66. Queen City Inv. Co. v. Kreider, 
(Mo.) 31 S.W.(2d) 1002. 

67. Smith v. Golden State Syndi- 
cate, 185 P. 209, 43 Cal.App. 346. 

68. U.S.—Lamb vy. Farrell, 21 F. 5. 

Ark.—Hickhoff v. Seott, 208 S.w. 
421, 137 Ark. 170; Belcher v. Harr, 
126 S.W. 714, 94 Ark. 221; Haney v. 
Cole, 28 Ark. 299. 

Ind.—Bliss v. Gallagher, 109 N.E. 
215, 60 Ind.App. 454. 

Kan.—Lewis Academy v. Wilkinson, 
100 P. 510, 79 Kan. 557; Pierce vy. 
Adams, 93 P. 594, 77 Kan. 46; Mercer 
v.. Justice, 65 .P.. 219, 63 Kani “225° 
Auld v. McAllaster, 23 P. 165, 43 Kan. 
162; Jackson v. Challiss, 21 P. 87,.41 
Kan. 247; Stetson v. Freeman, 14 P. 
256, 36 Kan. 608; Krutz v. Chandler, 


Hotchkiss, 123 P. 258, 162 Cal. 366;!5 P. 170, 32. Kan. 659; Arn v. Hoppin, 


ee 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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[§ 2063 


setting aside of a tax deed has been held not error; 
but the failure of the purchaser at a tax sale to 
ask for reimbursement in his pleadings cannot be 
taken advantagesof by the owners who did not 
comply with a statute conditioning the right to re- 
lief on a tender of all taxes paid by the tax pur- 
and where a statute provides positively 
that no decree shall be made against the purchaser 
of a void tax title until reimbursement is made, it 
eannot be maintained that a prayer in an interven- 
ing complaint, asking that title be quieted and al- |} 
leging that the intervenor was the owner, was not 
one for avefundment of the amount paid for tax- 
The court may decree a lien on the premises 
in favor of the holder of the tax deed**® and order 
foreclosure thereof ;*® and if the holder of the tax — 
title is in possession, he may be allowed to retain. 
possession until compensated for improvements,‘° or 
until the sum found due him has been paid:7? 


25 Kan. 707; Barker v. Mecartney, 62 
P. 489, 10 Kan.App. 130; Canine v. 
Finnup, 48 P. 992, 5 Kan.App. 798; 
ae v. Finn, 47 PB. 578, 5 Kan. App. 

Minn.—Blakeley v. Mann, 190 N.W. 
797, 153 Minn. 415; Culligan v. Cos- 
mopolitan Co., 148 N.W. 273, 126 
Minn. 218. 

Mo.—White v. Shell, 84 Mo. 569. 

Tex.—Rousset v. Settegast, (Civ. 
App.) 210 S.W. 219. 

Ont.—Richards v. Collins, 27 Ont.L. 
390, 3 Ont.W.N. 1479, 22 Ont.W.R. 592, 
23 Ont.W.R. 499. See also Jones v. 
Cowden, 34 U.C.Q.B. 345 (dictum to 
the effect that, if tax title claimant 
fails in action of ejectment, he is en- 
titled to a lien on the land for the 
purchase money, interest, etc.). 

[a] Time of redemption not ex- 
pired.—Under Gen. St. (1913) § 2168, 
a lien may be adjudged in an action to 
determine adverse claims to the hold- 
er of a tax certificate, issued on a sale 


subsequent to the taking effect of the. 


tax laws’ of 1902, although the sale 
and certificate be valid, and there is 
time and opportunity to serve a notice 
of the expiration of the time of re- 
demption. Culligan vy. Cosmopolitan 
Co., 148 N.W. 2738, 126 Minn. 218. 

{b] No lien for taxes paid while 
in lawful possession.—In a suit by 
remaindermen to recover land sold 
for taxes of the life tenant, it has 
been held that the tax purchaser is 
not entitled to a lien for taxes paid 
while in possession during the life- 
time of the life tenant. Smith v. 
Young, 198 S.W. 1166, 178 Ky. 376. 

{c] Action to quiet title—In an 
action by the holder of a tax deed 
against the original owner to quiet 
title, if he fails to establish his title 
he cannot have the taxes paid decreed 
to be a lien upon the lands. Equitable 
Iny. Trust Co. v. Essex, 86 P. 467, 74 
Kan. 240. 

[d] Adjudging lien has been held 
not erroneous although the descrip- 
tion of the land in the tax deed and 
tax proceedings was indefinite and un- 
certain, the assessor did not attach 
an oath to his return of the assess- 
ment, and a greater amount was 
charged for publishing the delinquent 
tax list than was paid. Krutz v. 
Chandler, 5 P. 170, 32 Kan. 659. 

Tax liens generally see supra §§ 
1155-1223. 

Tax purchaser’s lien generally sce 
infra § 2075. 


69. Bliss v. Gallagher, 109 N.E. 
215. 60 Ind.App. 454. 

70. Mercer v. Justice, 65 P. 219, 
63 Kan. 225. 

71. Sawyer v. Berkeley Securities 
Co.,. 279 PP. 217, 98 Cal.App. 545: 


Rose v. Newman, 27 P. 181, 47 Kan. 
18; Smith v. H. D. Williams Coo- 
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— §§ 2064-2065] 


[§ 2064] 11. Appeal and Review.72 General rules 
elsewhere considered have been held to apply as to 
the right of review,‘® the form of remedy,’* and 
the necessity of a bond’® in the review of actions 
The reviewing court will or- 
dinarily not consider objections to the regularity or 
validity of the tax proceedings or other exceptions 


concerning tax titles. 


not presented and urged below,*® 


are not alleged with sufficient distinctness and sup- 
ported by the evidence brought up;‘* and the rec- 
‘ord on appeal must show all matters required for a 


determination of the ease.7% The 


will assume that statutory provisions were complied 
with where no contention to the contrary is made.*® 
Reasonable presumptions will be indulged in favor 


ngrage Co., 73 S.W. 315, 100 Mo.App. 


72. Generally see Appeal and Er- 
ror 3.C.J. p 256: ; 
E See Appeal and Error §§ 464— 
Hf - 

fa] Persons entitled to prosecute 
appeal. (1) Where a judgment an- 
nulling a tax title of the state is 
rendered in an action against a state 
tax collector, it has been held that 
he is competent quoad hoc to prose- 
cute an appeal for the state. Smith v. 
New Orleans, 9 So. 7738, 43 La.Ann. 
726. (2) On appeal in a suit by a 
tax sale purchaser to quiet title and 
to enforce a lien for taxes, parties not 
shown to be owners of the lands can- 
not ask a reversal of a judgment de- 
ereeing a foreclosure of the tax lien. 
Holbrook v. Kunz, 83 N.E. 730, 41 
Ind.App. 260. 

74. See Appeal and Error §§ 1-110. 

fa] Writ of error.—Where a de- 
eree requires the owner to reimburse 
the holder of the tax deed, the owner 
may question the correctness of the 
amount by means of a writ of error. 
Woodward v. Glos, 113 Ill.App. 353. 

75. See Appeal and Error §§ 1136-— 
12 


83. 
[a] Bond.—(1) Where a state tax 
collector is competent to prosecute 
an appeal for the state, it has been 
held that he is under no obligation to 
furnish an appeal bond. Smith v. 
New Orleans, 9 So. 773, 43 La.Ann. 
726. (2) <A statute providing for the 
giving of a bond for an amount fixed 
by the court conditioned on the prose- 
eution of the appeal and payment of 
taxes, etc., which may be adjudged 
against the land has been held not 
to require such a bond on appeal by 
the holder of a delinquent tax certifi- 
eate from a> judgment denying his 
right to foreclose the same, since he 
is under no obligation to pay to the 
‘county or to any person any taxes, 
ete., on the real estate involved. 
Meagher v- Hand, 68 P. 892, 28 Wash. 
332. 

76. Ark.—Gerstle v. 
79 S.W. 776, 72 Ark. 261. 
Tll.— Glos v. Hayes, 73 N.E. 802, 214 


mY, 32. 

Mich.—Platz v. Englehardt, 101 N. 
W..849, 188 Mich. 485; Aztec Copper 
Co. v. Auditor-Gen., 87 N.W. 895, 128 
Mich. 615; Hall v. Mann, 76 N.W. 314, 
118 Mich. 201; Sands v..Davis, 40 
Mich. 14. 

Mo.—Brown v. Chaney, 165 S.W. 
335, 256 Mo. 219; Blodgett v. Schaf- 
fer, 7 S.W. 436, 94 Mo. 652. 

Vt.—Wilmot v. Lathrop, 32 A. 861, 
Bibel Once 

77. Bell v. Brigance, 240 P. 50, 74 
Cal.App. 322; Scott v. Howell, 132 P. 
1144, 24 Colo.App. 155; Jones v. Foley, 
SOON. EB.” 987, 121 Ind. 180; “Wine wv. 
Hall. 47 Vt. 182. ; 

78. See cases infra this note. 

[a] Evidence dehors the record 
will not be considered by the review- 
ing court. In re Moran, 1 La.A. (Or- 
leans) 17. 

[b] Record held  sufficientl to 
ghow: (1) Jurisdiction of the lower 
court. Cooper v. Dunham, 209 N.W. 


Vandereriff, 


TAXATION 


or those which 


reviewing court | land.*® 


175, 235 Mich. 47. (2) That the tax 
suit was against a nonresident, that 
the summons therein was served by 
publication, and that the order of pub- 
lication in that case followed the pe- 
tition in using merely the initials of 
defendant’s given name, and that the 
pending action was tried on that theo- 


ry. Shuck v. Moore, 135 S.W. 59, 232 
Mo. 649. (3) That L. (1891) ec 162 
(Gen. St. [1909] §§ 9462-9464), and 


amendments thereto (lL. [1911] c 326 § 
1; L. [1913] c 324 § 1), relative to 
tax sales, operated in the county in 
which land in controversy was locat- 
ed, and that tax proceedings in ques- 
tion were had under that act. Brown 
v. Going, 150 P. 554, 96 Kan. 266. 

Record and proceedings not in rec- 
ord on appeal generally see Appeal 
and Error §§ 1611—2372. 

79. Nowells v. Jonés, 263 P. 698, 37 
Wyo. 405 (assuming that delinquent 
tax list was sufficient and properly 


80. Lochridge v. Stokes, 199 S.W. 
89, 183 Ark. 559; St. Louis, etc., R. Co. 
v. Alexander, 4 S.W. 753, 49 Ark. 190; 
Swanson y. Hoyle, 72 P. 1011, 32 
ye 169; Parish v. Eager, 15 Wis. 
oO . 
81. Scarry v. Lewis, 30 N.E. 411, 
133 Ind. 96; Langohr y. Smith, 81 Ind. 
495; Gooch v. Benge, 14 S.W. 375, 90 
Ky. 393, 12 Ky.L. 368; Dikeman v. 
Parrish, 6 Pa. 210, 47 Am.D. 455; 
Grindo v. McGee, 87 N.W. 468, 111 
Wis. 531. 

82. Scott v. Howell, 132 P. 1144, 
24 Colo.App. 155; Gage v. Mayer, 7 N. 
Fe, ot, Lae ll, 632, 

[a] Observance of forms of plead- 
ing.—Where a question as to the va- 
lidity of a tax title in issue in a mort- 
gage foreclosure is fairly presented by 
the pleadings and evidence and a de- 
cree obtained upon such question, the 
court will not look to ascertain if the 
forms of pleading were observed. 
Whitaker y. Irons, 206 Ill.App. 124. 

83. See cases infra this note. 

[a] Case remanded for further 
proceedings: (1) Where amount of 
reimbursement of tax purchaser is not 
determinable from the record. Green 
v. McGrew, 73 N.B. 832, 111 Am.S.R. 
149 [den reh 72 N.E. 1049, 35 Ind.App. 
104]. (2) Where tax deed and papers 
were insufficient to show what land 
was assessed and sold. E. MclIlhen- 
ny’s Sons y. Couvillon, 2 La.App. 734. 
(3) Where the evidence, in an action 
to have declared void certain tax ti- 
tles as having been taken by an agent 
in fraud of his principal, showed the 
fraud of the agent, but failed to show 
the connection between the owner of 
the land and the one from whom the 
agent derived his authority. Day v. 
Davey,. 93 N.W. 256, 132 Mich. 173. 
(4) Where a tax deed executed by a 
city officer and not by the clerk of 
the county board did not entitle the 
grantee to the remedies provided, and 
a plaintiff counted separately on tax 
deeds executed by the city treasurer 
and others executed by the county 
clerk, and the judgment was in his 
favor on all the counts. Finney v. 
Ford, 22 Wis. 173. 


filed). 


[§ 2065] 12. Costs.*¢ 
be awarded to the prevailing party*’ has been held 
to extend to actions concerning tax titles,§& but it 
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of the correctness of the actions of the trial court,®° 
and its decision will not be reversed for harmless 
error,*' or for errors not affecting the substantial 
rights of the party appealing ;8* but in proper cases 
the judgment or decree may be reversed and remand- 
ed for further proceedings.§?* 

Rehearing. Statutes providing for a rehearing on 
application within a limited time by defendants 
in chancery, against whom decrees are taken on 
proof of publication only,** have been held to apply 
to decrees in proceedings to confirm tax titles to 


The rule that costs will 


84. See statutory provisions. 
gant Belcher vy. Wilkerson, 54 Miss. 
86. Costs: 


Generally see Costs 15 C.J. p i. 
Right as affected by: 
Success or failure of party general- 
ly see Costs §§ 10—40. 
Tender, or absence of tender, in eq- 


uitable actions generally see 
Costs § 164. 
87. See Costs §§ 10-40. 


88. Empire Ranch & Cattle Co. y. 
Lanning, 113 P. 491, 49 Colo. 458; Em- 
pire Ranch & Cattle Co. v. Irwin, 128 
P. 867, 23 Colo.App. 206; Kelley v. 
Chicago, B. & Q. R. Co., 134 N.W. 566, 
154 Iowa 87; Van Ostrand v. Cole, 
110 N.W. 891, 131 Wis. 446. 

{a] Demand and opportunity to 
investigate and release apparent 
claim.—Where the purchaser at the 
tax sale was not a party to any ir- 
regularity or impropriety, he should 
not be charged with the costs of a 
proceeding to set aside the sale and 
deed as a cloud on the title, unless he 
was afforded an opportunity of inves- 
tigating the matter and elected to 
stand a suit rather than abandon his 
Sue Blanchard y. Scanlan, 3 Man. 

[b] Determination by court.— 
Where the holder of a tax deed elects 
to take the deposit made by defend- 
ant and release his claim, the deter- 
mination of what portion of the costs 
is just and reasonable is a judicial act 
and cannot be performed by the clerk, 
but only by the court. Jarvis v. 
Mohr, 18 Wis. 188. 

[c] Several defendants.—Under a 
statute providing that, unless plain- 
tiff is entitled to recover costs where 
there are several defendants not unit- 
ed in interest, who make separate de- 
fenses by separate answers, and plain- 
tiff recovers against one or more, but 
not all, the court may award costs to 
such of the defendants as have judg- 
ment in their favor, or any of them, 
it has been held that, where the wife 
of the holder of a tax title was join- 
ed as a defendant not only as wife, 
but also on the ground that she had 
wrongfully withheld possession from 
plaintiff, and she separately disclaim- 
ed title, and _ plaintiff recovered 
against her as to any apparent right 
of dower in the premises, the fact 
that she was entitled to prevail as to 
the personal liability charged against 
her did not entitle her to costs. Ste- 
phenson y. Doolittle, 100 N.W. 1041, 
123 Wis. 36. 

[ad] In Michigan, where a bill to 
remove a cloud on title to land and 
to redeem from a tax sale for delin- 
quent drain taxes is in effect a suit* 
to set aside the drain taxes, within 
the meaning of the statute which pre- 
eludes costs against either party in 
an action to set aside any sale for de- 
linquent taxes, the audtior general, 
although a necessary party under 
Gen. Tax L. § 144 (Pub. Acts [1899] 
p 140), is not entitled to costs on the 
dismissal of the bill. Haney v. Mil- 
ler, 117 N.W. 71, 745, 154 Mich. 337. 
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has been held that costs should not be allowed to 
either party where the tax deed is absolutely void 
because the property was not subject to the assess- 
ment.°® The general rule that the allowance of 
costs in equitable actions is within the discretion 
of the court®® has also been held applicable to 
equitable aetions concerning tax titles.°! Where 
the owner is successful in a suit to set aside a tax 
sale of his property, or to quiet his title or remove 
the cloud from it, the costs will be assessed against 
the tax purchaser if a sufficient tender has been 
made to him of the amount due to him;®? but in 
the absence of a sufficient tender being made, the 
holder of the tax deed cannot be charged with 
costs,°? but may, on the other hand, be entitled to 
his own ecosts,®4 as he will be also when he is suc- 
cessful in an action to confirm or quiet his title 
or to foreclose the interest of the former owner.®® 
However, it is only where the owner is bound to 
reimburse the holder of the tax deed as a condition 
of obtaining relief that any tender is required as 
a condition of imposing a liability for costs upon 
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the latter,9°* and costs are properly chargeable 
against holder of a tax deed even in the absence of 
a tender where the taxes, for which the land was 
sold, had been paid,®? and costs will be taxed to the 
holder of the tax deeds where such deeds were wrong- 
fully taken out on tax certificates after the amount 
due thereon had been paid and the certificates there- 
by satisfied.°* So too, costs are properly charge- 
able against the holder of void tax deeds prolong- 


| ing the litigation without a meritorious defense.®® 


Where the holder of the tax certificate claims title 
absolute,, it has been held that costs are properly 
allowed to‘the owner, notwithstanding a lien was 
decreed to the holder of the tax certificate," al- 
though where a judgment awards the land to the 
owner and reimbursement to the tax purchaser, it 
has been held that neither party will be allowed 
costs.” ; 

Attorney’s fees are not recoverable in actions con- 
cerning tax titles.® 

[§ 2066] E. Reimbursement of Purchaser of In- 
valid Title*+—1 Right to Relief—a. In General. In 


89. Barnes y. Bee, 138 F. 476, 486 
[aff 149 F. 727, 79 C.C.A, 433]. 

“When a man buys in a tract of 
land offered him by the state at a 
tax sale, he has a right to presume 
that the state, in representing it to 
be properly assessed, returned delin- 
quent, and subject to sale, is, through 
its agents, representing the truth; 
and, having bought, he has a right to 
stand by his sale until the courts say 
these representations were false. To 
amerce him in costs for the illegal 
acts and false representations of the 
state’s agents does not seem to me 
to be right. On the other hand, the 
plaintiff owner may well be reminded 
to be diligent in looking after his tax- 
es by letting him know that if he 
does not, and suit has to be brought 
by him, his rights will be preserved 
to him therein, but he must look only 
to the officers whose fault has caused 
him the trouble to indemnify him 
his costs, expenses, and damages,” 
Barnes v. Bee, supra. 


90. See Costs § 22. 
91. See cases infra this note. 
[a] Discretion not abused.—As- 


sessment of costs against an unsuc- 
cessful defendant city claiming under 
tax deeds in a suit to remove clouds 
of such deeds has been held not an 
abuse of discretion. Phelps v. City 
of Chicago, 162 N.E. 119, 331 Ill. 80. 

[b] Holder of tax deed entitled to 
costs.—Under facts showing in a suit 
to quiet title that defendant claimed 
and had held in good faith under an 
invalid tax deed, and that plaintiff and 
his predecessor had been dilatory, and 
that plaintiff paid but a nominal con- 
sideration, it has been held that, on 
reversal and rendition of a decree for 
plaintiff, defendant was entitled to 
costs in both courts. Noble v. Wat- 
gous. 16S ieP 73.105.) 65? 34 9584) Or: 


92. I1l.—Ridgway v. Glos, 118 N.E. 
434, 282 Ill. 278; Wright v. Glos, 106 
N.E. 200, 264 Ill. 261; Donham v. 
Joyce, 100.°N.B. 524, 1257. IN 112; 
Kenealy v. Glos, 89 N.E. 289, 241 Ill. 


15; Glos y. Garrett, 76 N.E. 373, 219 
Ill. 208; Glos vy. Ambler, 75 N.E. 764, 
218 Ill. 269; Glos v. Dyche, 73 N.E. 


757, 214 Ill. 417; Glos v. Stern, 72 N.E. 
1057, 218 Ill. 325; Glos v. Gleason, 
a Ol Ne HO 45, 209) TI S517 32 sGlos vy. 
Gould, 55 N.B. 369, 182 Ill. 512; Gage 
v. Arndt, 13.N.H. 138, 121 Ill. 491. 
Iowa.—Guldner y. Guldner, 203 N. 
W. 289, 199 Iowa 986; Broquet vy. 
Sterling, 9 N.W. 301, 56 Iowa 357; 
Springer vy. Bartle, 46 Iowa 688. 
Kan.—Shinkle v. Meek, 76 P. 837, 


69 Kan. 368. 

Ohio.—Mathers v. Bull, 9 OhioS.&C. 
P. 408, 6 OhioN.P. 45. 

Tex.—Rogers y. Moore, (Civ.App.) 
94 S.W. 114. 

. Wash.—Wheeler Co. v. Pates, 86 P. 
625, 43 Wash. 247. 

[a] Time of tender.—(1) Where it 
is practicable to do so, 
must be made before the filing of the 
bill (Hogan v. Meek, 127 N.E. 27, 292 
Ill. 403; Kenealy v. Glos, 89 N.E. 289, 
241 Ill. 15; Glos vy. Garrett, 76 N.E. 
373, 219 Ill. 208; South Chicago Brew- 
ing Co. v. Taylor, 68 N.E. 732, 205 Ill. 
132), (2) and a statement of a desire 
to make a tender after the hearing 
of the evidence had begun has been 
held insufficient to relieve the owner 
from paying costs (Hogan v. Meek, 
supra). 

[b] Tender must be kept good by 
bringing the money into court or by 
offering to do so in the pleading. Ho- 
gan v. Meek, 127 N.E. 27, 292 Ill. 403; 
Wright v. Glos, 106 N.E. 200, 264 Il. 
261; Kenealy v.' Glos, 89 N.E. 289, 241 


Ill. 15; Glos vy. Garrett, 76 N.E. 373, 
219. Til. 208. 
[ec] Refusal of tender not justified. 


—Where the tax deed described the 
land as lot 40 in subdivision of block 
3 of Conrad Seipp’s subdivision, and 
the bill described the property as lot 
40, in block 8, in C. Seipp’s subdivi- 
sion, there was no such discrepancy 


as to justify the grantee in a tax deed’ 


in refusing tender of the amount due, 
so that an allowance of costs against 
him was proper. Ridgway v. Glos, 
118 N.E. 434, 282 Til. 278. 

[dj] Apportionment.—(1) A refus- 
al by defendant to accept a tender 
of all he is entitled to, after a suit is 
commenced, will justify the court in 
making an apportionment of the costs 
against him. Wright v. Glos, 106 N. 
EK. 200, 264 Ill. 261; Glos vy. Garrett, 
“GnN.B 873 veto LL: 2082 Glos: 
Stearn, ,72. N.E. 1057, 213 Tvs 25. C2) 
Where the costs of a second reference 
to make proof of the identity of the 
property were not taxed to the holder 
of the tax deed, it has been held that 
taxing the costs of the first reference 
to him was justified, where it was 
found that a sufficient tender was 
made and refused. Phillips y. Glos, 
118 N.E. 4388, 282 Ill. 224. 

Tender not necessary as condition 
of imposing liability for costs where 
owner not bound to reimburse holder 
of bia deed see infra text and notes 

$3. Plumsted v. Glos, 104 N.&. 
1009, 263 Ill. 181; Ambler v. Glos, 93 


the tender | 


N.E. 85, 247 Ill. 31; Kenealy v. Glos, 
89 N.E. 289, 241 Tll. 15; Bauer v. Glos, 
86 N.E. 116, 236 Ill. 450; Stearns v. 
Glos, 85 N.E. 335, 235 Ill. 290; South 
Chicago Brewing Co. y. Taylor, 68 N. 
E. 732, 205 Ill. 132; Glos v. Adams, 
68 N.E. 398, 204 Ill. 546; Glos v. Beck- 
man, 48 N.B. 69, 168 Ill. 74; Glos v. 
eters 110 Ill.App. 121. 

a] 
tender is sufficient to warrant the as- 
sessment of costs against the holder 
of a tax deed although it is stated in 
the tender that the amount was ten- 
dered as reimbursement for expendi- 
tures in procuring the tax deed (Chi- 
cago Title & Trust Co. v. Glos, 158 N. 
E. 722, 327 Ill. 412), (2) or although 
it is made jointly with a person who 
did not have the right to make the 
tender (Chicago Title & Trust Co. v. 
Glos, supra), (3) and although the 
tender was made jointly by persons 
whose interests were several (Chica- 
go Title & Trust Co. v. Glos, supra). 

[b] Conditional tender is insuffi- 
cient.—Plumsted v. Glos, 104 N.EB. 
1009, 263 Ill. 181; Stearns v. Glos, 85 
N.E. 335, 235 Ill. 290; Glos v. Good- 
rich, 51 N.E, 648, 175 Ill. 20. WS 

94 Glos v. Adams, 68 N.E. 398, 204 
Ill. 546. 4 

95. Collins v. Bryan, 32 S.E. 975, 
124 N.C. 738; State v. Hatch, 78 P. 
796, 36 Wash. 164; Loomis vy. Rice, 37 
Wis. 262. 

96. La Salle Varnish Co. v. Glos, 
98 N.E. 538, 254 Ill. 326. 

97. La Salle Varnish Co. v. Glos, 
supra. 

98. Walker v. Glos, 91 N.E. 1074, 
245 Till. 253. 

99. Chicago Title & Trust Co. v. 
Glos, 158 N.E. 722, 327 Ill. 412; Don- 
ham v. Joyce, 100 N.E. 524, 526, 257 
Rig BES Sab GAs 

“When a litigant . . . piles up 
costs in a fruitless effort to defend 
that which is indefensible, and for 
no apparent reason other than the lux- 
ury of a. lawsuit, it is no hardship to 


‘require him to pay the expenses of 


a diversion.” Donham v. Joyce, su- 
pra. 
: Kipp v. Love, 151 N.W. 201, 128 
Minn. 498; Culligan y. Cosmopolitan 
Co,, 148 N.W. 273, 126 Minn. 218. 

2. Walton vy. Moore, 113 P. 58,.114 
P.105,, 68. Or. 237, j 

3. Threadgill vy. Home Loan Co., 
122 So. 401, 219 Ala. 411. 

4. Cross references: 
Reimbursement: 

In actions concerning tax title see 

Supra §§ 2002-2015, 2063. 


—“eiwq“—Keuwmi 


*By FRANK L. MORGINSON (§§ 2066-2103). 


For later cases, developments and changes in the law see Annotations, same title and section number. 


Tender held sufficient.—(1) A. 


Pec sve Ss he 


~§§ 2066-2071] 


general, a tax purchaser of land, who in good faith 
_ has made expenditures in regard to his purchase, 
will be protected when it subsequently develops that 
_ the sale was void.’ Ordinarily, this is accomplished 
_ by subrogating such purchaser to the rights of the 
taxing body.* However, his rights are such only 
as are given by statute.* 


[§ 2067] b. Against Officials Personally. In ju- 
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[§ 2069] d. Recovery of Money Paid'?—(1) In 
General. In the absence of special legislation to 
the contrary,1* if the purchaser at the tax sale fails 
to acquire good title because of an invalid sale, he 
cannot recover the amount paid.'4 

[§ 2070] (2) Against Owner.1> At common law 
the holder of an invalid tax title cannot recover 
for his outlay from the owner;!* but where the 


risdictions in which statutes require that the official 
executing the tax deed include in the deed specified 
covenants,® such officials are not personally liable 
to the holder of the invalid tax title for a breach 


thereof.® 


[§ 2068] c. Compensation for Improvements.!° 
In some jurisdictions statutes provide that where 
a tax purchaser is defeated in an action against him 
for possession of the land sold, he is entitled to an 
action against the owner for the value of improve- 


ments he placed thereon.!1 


Reimbursement: Continued. 

Of delinquent certificate holder see 
Supra § 1513. 

Right of reimbursement of claimants, 
lienors, and other third persons 
paying taxes in good faith under 
color of title but whose claim of 
title is defeated see supra § 1227. 

What law governs purchaser’s right 
of refundment see supra § 1799. 

5. Young vy. Rohan, 234 P. 694, 77 

Colo. 70; Prudential Real Estate Co. 

v. Battelle, 134 N.W. 161, 90 Neb. 549. 


counties. First Nat. Bank v. Kelly, 
139 N.W. 564, 159 Iowa 312. 

[ec] In Missouri between 1877 and 
the taking effect of L. (1903) p 254, 
persons paying taxes on lands pur- 
chased at tax sales acted as volun- 
teers upon failure of their title, and 
could not recover taxes so paid in an 
action atlaw. Williams v. Sands, 158 
S.W. 47, 251 Mo. 147. 

{d] In South Dakota fT. (1909) c 
129, providing for refunding by coun- 
ties of moneys paid upon tax sales 


all. sales 


v. Hyde 


4 See also supra § 2063. void because sold when not taxable 
4 6. Prudential Real Estate Co. v.| with interest, and reciting that the 
- Battelle, supra. act is intended to include 

y 7. Barber vy. Evans, 6 N.W. 445,| made since the repeal in 1903 of Sess. 
+27 Minn. 92. L. (1893) c¢ 161, does not permit re- 
; 8. See statutory provisions. funding on sales made before 19038. 
. 9. Stephenson y. Weeks, 22 N.H.|Ilowa & Dakota Land Co. 

_. 257; Wilson v. Cochran, 14 N.H. 397; County, 131 N.W. 501, 27 S.D. 435. : 
_ Gibson v. Mussey, 11 Vt. 212. _[e] Purpose. — Statutory provi- 
| 10. Improvements as included in| Sions for reimbursement of a tax pur- 
i. relief granted holder of invalid tax chaser whose title is invalid are in- 
_ “title see infra §§ 2083-2085. tended as additional guaranty and se- 
Z What law governs see supra § 1799.|curity against loss of the money. 
a 11. See statutory provisions. Comstock-Ferre & Co. v. Devlin, 108 
F [a] In Wisconsin (1) while a tax} N.W. 888, 99 Minn. 68. 

- . purchaser who made improvements 14. St. Louis, etce., R. Co. v. Alex- 


7 
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prior to the taking effect of Rev. St. 
(1878) § 3096 is not entitled to recover 
therefor, under Rev. St. (1858) §§ 30- 
32, unless the taxes were lawfully 
assessed (Zwietusch y. Watkins, 21 N. 
W. 821, 61 Wis. 615; Oberich v. Gil- 
man, 31 Wis. 495), (2) he may recoyv- 
er for improvements made subsequent 
to the taking effect of Rev. St. (1878) 
§ 3096 even though the tax deed is 
void for reasons going to the ground- 
work of the tax. Zwietusch v. Wat- 
‘kins, supra. 

12. Cross references: 

Recovery: . 

By purchaser of invalid title at ex- 
ecution sale of taxes paid see Ex- 
ecutions § 838. 4 

In partition suit of money judg- 
ment for taxes paid by plaintiff 
-for benefit of defendant’ see Par- 
tition § 485. j 

‘Return of purchase money where or- 
der of confirmation is refused see 

supra § 1649.- 

Tender or payment of purchase mon- 
ey or amount of subsequent taxes 


ander, 4 S.W. 753, 49 Ark. 190; Mitch- 
ell y. Minnequa Town Co., 92 P. 678, 
41 Colo. 367; Joliet Stove Works v. 
Kiep, 82 N.E. 875, 230 Ill. 550, 12 Ann. 
Cas. 227 [aff 32 Ill.App. 457]; Hard- 
ing y. Auditor-Gen., 99 N.W. 275, 136 
Mich. 358. 


15. Reimbursement of purchaser 
provided for in decree vaca tax 
sale or adjudging tax title invalid see 


supra § 2063. 

16. Ark.—St. Louis, ete., R. Co. v. 
Alexander, 4 S.W. 753, 49 Ark. 190. 

Cal.—Holland v. Hotchkiss, 123 P. 
258, 162 Cal. 366; Harper v. Rowe, 53 
Cal. 233. 

Colo.—Mitchell v. Minnequa Town 
Co., 92 P. 678, 41 Colo. 367. 

Mich.—Morrison vy. Semer, 129 N.W. 
1, 164 Mich. 208. 

Neb.—Carman vy. Harris, 85 N.W. 
848, 61 Neb. 635. 

N.H.—Perham v. Haverhill Fibre 
Co., 14 A. 462, 64 N.H. 485. 

Ohio.—Waltz v. Hirtz, 11 OhioDec. 
(Reprint) 14, 24 Cine.L.Bul. 110. 


Tex.—McCormick v. Edwards, 6 S. 


Aid-as ‘condition precedent to re-| W. 32, 69 Tex. 106; Schaffer vy. Da- 

irons to tax sale certificate or tax vepoan 97 S.W. 858, 44 Tex.Civ.App. 
1 ee supra §§ 1666, 1667. 100. 

13. mee ovate ee provisions. [a] Reasons for rule—(1) Such 


[a] In Alabama (1) Code (1907) § 
2305, providing for assessment of tax- 
es, etc.; paid by defendant in an ac- 
tion against him in which he defends 
‘on an invalid tax sale, is applicable 
only to invalidity of sales made by a 
\ax collector (Street v. Doyle, 65 So. 
175, 187 Ala. 832), (2) and not to 
‘sales made by the state auditor of 
lands:purchased by the state at such 
original sales (Street v. Doyle, su- 
pra). : 
» [b] In Iowa Code (1897) §§ 1417, 
1446 apply‘ only ‘to -actions: against 


payment is deemed voluntary and not 
at the request of the owner. Harper 
vy. Rowe, 53 Cal. 233; Morrison v. 
Semer, 129 N.W. 1,.164 Mich. 208; Per- 
ham v. Haverhill Fibre Co., 14 A. 462, 


64 N.H. 485; McCormick v. Edwards, 
6. S.W. 32, 69 Tex. 106. (2) Rule of 
caveat emptor applies. Holland v. 


Hotchkiss, 123 P. 258, 162 Cal. 266; 
Mitchell v. Minnequa Town Co., 92 P. 
678, 41 Colo. 367; Perham 'v. Haver- 
hill Fibre Co., supra. 
17. Stewart v. Corbin, 38 Iowa 571. 
18.°-Thompson: v. Pasnacht, 37° La. 


sale is invalid for reasons not apparent to such hold- 
er in good faith,1? as where the only ground of in- 
validity is an error in the assessment}® or for fraud 
or unfair dealing,!® he may, recover in an action 
against the original owner. 
risdictions provide for the reimbursement, in ease 
of an invalid tax sale, of the purchaser?° or his as- 
signee?! or heirs or devisees.? 

[§ 2071] (3) Against Taxing Body or Officers 
Thereof?*—(a) In General. In the absence of stat- 


Statutes in many ju- 


Ann, 918; Hickman y. Dawson, 35 La. 
Ann. 1086; Guidry y. Broussard, 32 
La.Ann. 924, 

19. Hunt vy. Rowland, 28 Iowa 349. 

20. See statutory provisions. 

[a] In fMlinois Hurd Rev. St: 
(1905) c 120, granting the right to 
the purchaser to recover taxes paid 
on property, invalidly sold for taxes, 
is just. Joliet Stove Works v. Kiep, 
82 N.E. 875, 230 Ill. 550, 12 Ann.Cas. 
227 [aff 132 Ill.App. 457]. 

[b] In Iowa, under Code (1851) §§ 
458, 495, 505, and L. (1858) c¢ 152 § 


| 61, a purchaser at an invalid tax sale 


is entitled to reimbursement for tax- 
es paid in good faith. Claussen v. 
Rayburn, 14 Iowa 136. 

Gen. St. (1878) 


[c] In Minnesota 
e 11 § 97 is by terms retroactive. 
Schoonover v. Galernault, 47 N.W. 
654, 45 Minn. 174. 

{dj} In Ohio where a county sale 
of land for taxes is invalid because 
of being commenced at an improper 
time, Rev. St.’ § 2880, giving the pur- 
chaser at a sale invalid for irregular- 
ity in the proceedings right to a re- 
fund against the owner, applies. 
Mathers v. Bull, 9 OhioS.&C.P. 408, 9 
OhioN.P. 45. , 

21. See statutory provisions. 

[a] In fMIllinois Hurd Rey. St. 
(1905) e 120, granting the right to 
purchaser’s assignee to recover taxes 
paid on property invalidly sold for 
taxes, is just. Joliet Stove Works v. 
Kiep, 82 N.E. 875, 230 Ill. 550, 12 Ann. 
Cas. 227 [aff 132 Tll.App. 457]. 

22. See statutory provisions. 

[a] In Minnesota, where Gen. St. 
(1878) ¢ 11 § 97, as amended by L. 
(1881) e¢ 10 § 19, gives such a right 
of reimbursement to the purchaser 
and to “‘persons holding his right,’ his 
heirs and devisees come within the 
meaning of the clause. Schoonover 
v. Galernault, 47 N.W. 654, 45 Minn. 
174 


23. Cross references: 

Amount of reimbursement see infra 
§§ 2077-2092. , 

Common law. right of reimbursement 
of purchaser of land at invalid sale 
for municipal taxes see Municipal 
Corporations § 4497. 

Grounds see infra § 2076. 

Nonstatutory right of reimbursement 
of purchaser of land at void assess- 
ment sale for municipal public im- 
provements see Municipal Corpora- 
tions § 3568. 

Reimbursement of holder of tax sale 
certificate where sale or certificate 
is invalid see supra §§ 1666, 1667. 

Statutory right of reimbursement of 

purchaser: ‘ 
At invalid sale for municipal taxes 


see Municipal Corporations § § 
4498. , 

Of land at void assessment sale for 
municipal public improvements 
ene Municipal Corporations § 
3568. rs sa tf 
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utory provision for relief,?4 the holder of an invalid 
tax title has no remedy against the body for whose 
benefit the sale was made?® nor against the official 


making the sale.*§ 


[§ 2072] (b) Separate Action—aa. At Common 
Law. Unless aided by express statutory authority,’ 
the holder of an invalid tax title ordinarily is not 
entitled to recover back his money in a separate 
action?® against the state in an instance in which 
the state is subject to suit,?® or against the county®° 
from whom the purchase was made. 


Unauthorized special contract by 


ing the tax sale, providing for a refund to the pur- 
chaser in ease the title is void, does not entitle the 
purchaser to a right of action thereon as against 


the taxing body.*? 


24. See statutory provisions. .- 

fa] In Pennsylvania the act of 
1856, providing that the rule of caveat 
emptor shall not apply in case of dou- 
ble assessment, or where the lands do 
not lie within the county, or where 
the taxes for which the sale was made 
have been paid previously, implies 
that money paid shall be refunded to 
the purchaser. Siggins v. Forest 
County, 2 Chest.Co. 421. 

25. Cal.—Coleman vy. Los Angeles 
County, 182 P. 440, 180 Cal. 714. 

Ind.—Worley v. Cicero, 11 N.E. 227, 
110 Ind. 208; Staté vy. Casteel, 11 N. 
BH. 219, 110 Ind. 174; Hilgenberg” v. 
Marion County, 8 N.E. 294, 107 Ind. 
494; McWhinney v. Indianapolis, 98 
Ind. 182; Logansport v. Humphrey, 
84 Ind. 467 

La.—-State v. Cannon, 11 So. 86, 44 
La.Ann. 734; Jones v. Police Jury of 
Cameron Parish, 5 La.App. 336 [quot 
Lindner vy. New Orleans, 40 So. 736, 116 
la. 372). 

Minn.—F. H. Wellcome Co. v. Mar- 
shall County, 219 N.W. 545, 174 Minn. 
431; Barber v. Evans, 6 N.W. 445, 27 
Minn. 92. 

S.D.—American Inv. Co. v. Beadle 
County, 59 N.W. 212, 5 S.D. 410. 

Wash.—Shelton vy. Klickitat Coun- 
UV ae. nose, toe Wash. 139: 

{a] Reasons for rule.—(1) Rule of 
caveat emptor. Worley v. Cicero, 11 
N.E. 227, 110 Ind. 208; State v. Casteel, 
11 N.E. 219, 110 Ind. 174; Logansport 
v. Humphrey, 84 Ind. 467; Jones v. 
Police Jury of Cameron-Parish, 5 La. 
App. 336 [quot Lindner vy. New Or- 
leans, 40 So. 736, 116 La. 372]; Shel- 
ton v. Klickitat County, 277 P. 839, 
152’ Wash. 193. (2) Assumption of 
risk by purchaser. Jones v. Police 
Jury of Cameron Parish, supra [quot 
Lindner v. New Orleans, supra]. 

{b] Purchaser at resale from 
county, who acquired no title as re- 
‘sult of the sale being void, could not 
recover the purchase price from the 
county. Shelton v. Klickitat County, 
277 PP. 839, 152 Wash. 193. 

26. Worley vy. Cicero, 11 N.E. 227, 
110 Ind. 208. 

27. See infra § 2073. 

28. Keyes v. State, 117 A. 166, 121 
Me. 306. 

[a] Action for money had and re- 
ceived cannot be maintained by a tax 
purchaser in the absence of a statute 
so providing. F. H. Wellcome Co. v. 
Marshall County, 219 N.W. 545, 174 
Minn. 431. 

Action for money had and received 
generally see Money Received 41 C.J. 


p 26. 

29. Keyes y. State, 117 A. 166, 121 
Me. 306. 

[a] Reason for rule.—(1) The rule 


of caveat emptor applies (Keyes v. 
State, 117 A. 166, 121 Me. 306), (2) 
provided the purchaser had, or could 
obtain, full knowledge so that he re 
ceived the conveyance he expected, or 
Should have expected (Keyes v. State, 
supra). 

30. Ark.—Nevada County vy. Dick- 


TAXATION 


fails. 


[§§ 2071-2073 


Recovery of purchase money where consideration 
Where the tax deed given the purchaser by 
the state is so worthless as to constitute no eonsid- 


eration for the purchase money, the purchaser is 


the officials mak- 


ey, 56 S.W. 779, 68 Ark. 160. 
Colo.—Larimer County v. National 
State. Bank, 19 P. 537, 11 Colo. 564. 
Ind.—State v. Casteel, 11 N.H. 219, 
110 Ind. 174; Hilgenberg v. Marion 
County, 8 N’E. 294, 107 Ind. 494. 
* Iowa.—Lonsdale v. Carroll County, 
75 N.W. 332, 105 Iowa 452; Lindsey 
e Boone County, 60 N.W. 173, 92 Iowa 


Kan.—Lyon County v. Goddard, 22 
Kan. 389 

Neb.—Martin v. Kearney County, 
87_N.W. 351, 62 Neb. 538; Norris v. 
Burt County, 76 N.W. 551, 56 Neb. 

oO. 

N.Y.—Coffin v. Brooklyn, 22 N.E. 
227, 116 N.Y. 159. 

N.D.—Van Nest v. Sargent County, 
Gd) NGWeo tO83,-o7 aN en ho Onal re VALET nV. 
Cass County, 48 N.W. 2382, 1 N.D. 369 
[error dism 12 S.Ct. 225, 142 U.S. 288, 
35 L.Ed. 1016]. 

S.D.—Parrott v. Abernathy, 237 N. 
W. 900; Minnesota Loan, etc., Co. v. 
Beadle County, 101 N.W. 29, 18 S.D. 
431; American Inv. Co. v. Beadle 
County, 59 N.W. 212, 5 S.D. 410. 

Ont.—Austin v. Simcoe County 
COED 22 UC. OB. eh. 

See Lackey v. Mercer County, 9 Pa. 
318 (dictum). 


[a] Reasons for rule.—(1) The 
rule of caveat emptor applies. Lyon 
County v. Goddard, 22 Kan. 389; Mar- 


tin v. Kearney County, 87 N.W. 351, 
62 Neb. 538; Norris v. Burt County, 
76 N.W. 551, 56 Neb. 295; American 
Inv. Co. v. Beadle County, 59 N.W. 
212, 5 S.D. 410; Austin v. Simcoe 
County Corp., 22 U.C.Q.B. (Ont.)\~ 73: 
See Lackey v. Mercer County, 9 Pa. 
818 (dictum). (2) Generally see Ca- 
veat Emptor 11 C.J. p 43. (3) Appli- 
cation of rule to tax sale purchaser 
see supra § 1824. (4) Purchaser is a 
volunteer within meaning of rules of 
voluntary payment of taxes generally. 
Larimer County v. National State 
Bank, 19 P. 5387, 11 Colo. 564; State 
v. Casteel, 11 N.H: 219, 110 Ind: 174; 
Lyon County v. Goddard, 22 Kan. 389; 
Martin v. Kearney County, 87 N.W. 
351, 62° Neb. 538: Austin v. Simcoe 
County Corp., 22 U.C.Q.B. (Ont.) 73. 
[b] Purchaser on resale is within 
rule. Minnesota Loan, ete., Co. v. 
Beadle County, 101 N.W. 29, 18 S.D. 


431. 
31. Keyes v. State, 117 A. 166, 121 
Me. 306; Hyde v. Kenosha County 


Sup’rs, 43 Wis. 129, 138 [per Cole, J.]. 
See Austin v. Simcoe County Corp., 
22 U.C.Q.B. (Ont.) 73, (dictum). 

32. Keyes v. State, 117 A. 166, 121 
Me. 306. 

[a] Deed as insufficient considera- 
tion.— Where the description of lands 
in a tax deed was so insufficient as 
not even to cast a cloud on the title, 
the possession of the deeds would not 
enable the grantee to compel the own- 
er to pay the tax to remove the cloud, 
Nor even induce him to reimburse the 
grantee for the amount paid, so that 
such deed forms no consideration for 
the amount paid to the state therefor. 


entitled to an action against the state for his pur- 
chase money, where the immunity of the state to 
suit has been waived.*? 
able delay on the part of the state in the delivery 
of a tax deed to the purchaser entitles the latter 
to a refund of the money paid,’* even though there 
has been no express refusal to convey.** 

[§ 2073] bb. Statutory Provisions.** 
states statutes have now been enacted so as to pro- 
vide that the money paid at tax sale may be re- 
funded by designated officials to the purchaser®® or 


Furthermore an unreason- 


In many 


Keyes v. State, 117 A. 166, 121 Me. 
306 


33. Keyes v. State, 117 A. 166, 121 
Me. 306. 

[a] Twenty years is unreasonable 
delay. Keyes v. State, 117 A. 166, 121 


Me. 306. 
34. Keyes v. State, supra, 
sacer Common-law rule see supra § 
72. 
36. See statutory provisions. 
[a]. In California Pol. Code § 3804, 


providing for refund of erroneously 
collected taxes, does not apply so as 
to authorize an action by the tax sale 
certificate holder where the assess- 
ment was fatally defective. Loomis 
v. Los Angeles County, 59 Cal. 456. 

[b] In Colorado (1) Gen. St. (1883) 
§ 2824, providing that when by mis- 
take or wrongful act of the officer, or 
from double assessment, land has 
been sold on which no tax was due at 
the time, county shall hold the pur- 
chaser harmless, etc., does not apply 
to authorize a suit to recover back 
amount of personal property tax due, 
which was included in the sale price 
of the land. Larimer County v. Na- 
tional State Bank, 19 P. 537, 11 Colo. 
564. (2) So, under Gen. L. (1877) § 
2245, even. where the law is prospec- 
tive in its terms, the county is bound 
to indemnify one who purchases at 
a tax sale occurring after the act 
takes effect, although the error of the 
assessor which invalidates the title 
was made before the passage of the 
act, and consequently the county can- 
not recover from the assessor. Hurd 
v. Hamill, 14 P. 126, 10 Colo. 174. 

[ec] In MIllinois Hurd Rev. St. 
(1905) ¢ 120, providing that the coun- 
ty collector shall, upon demand, re- 
fund the purchase money paid at a 
tax sale invalid for designated de- 
fects, authorizes a recovery thereof 
by the purchaser in an action against 
the county. Joliet Stove Works v. 
Kiep, 82 N.E. 875, 230 Ill. 550, 12 Ann. 
Cas. 227 [aff 132 Ill.App. 457]. 

[d] In Indiana (1) under Rev. St. 
(1881) § 6486, providing that the 
county auditor, discovering prior to 
conveyance that the tax sale was in- 
valid, shall not convey and the pur- 
chaser shall be refunded his money, 
§ 6481, providing that no sale or con- 
veyance of land for taxes shall be 
valid in specified instances and that, 
in such case, the purchaser shall be 
refunded his money, and § 6488, pro- 
viding that where the conveyance in 
such sale shall be ineffectual to con- 
vey title the state’s lien shall be 
transferred to the grantee to reim- 
burse him, where the sale does not 
convey title but does convey the lien, 
the purchaser cannot recover the 
money in an action ‘therefor (State v. 
Casteel, 11 N.E. 219, 110 Ind. 174): 
(2) but where the sale is void and 
conveys nothing, such recovery may 
be had (State v. Casteel, supra). (3) 
Rev. St. (1881) § 6487 applies to a 
Suit subsequent to its passage but 
not as to a sale prior thereto. Milli- 


For later cases, developments and changes in the Jaw see Annotations, same title and section number, 
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his assignee*’ or grantee*S in specified instances of an 
invalid sale, in which cases a cause of action arises 
against the taxing body for recovery of the money, 
unless the statute places the matter within the dis- 
Such laws, however, are 
construed with some strictness and confined to the 
Where statutes author- 
ize designated officials to refund the money paid to 
the purchaser,*? but he is restrained by the order of 
the county commissioners, forbidding him to pay over 
the money, the purchaser may then bring suit against 
The statutory relief does not apply 


eretion of the officials.?® 


specific cases mentioned.*°® 


the county.*? 


kan v. Lafayette, 20 N.E. 847, 118 
Ind. 328. 
fe] Im Iowa (1) Code § 899, pro- 


viding that where, by mistake or 
wrongful act of the treasurer, land 
has been sold on which no tax was 
due at the time, or where land was 
, Sold by reason of erroneous descrip- 
tion in the tax receipt, the county 
must make a refund to the purchas- 
er, entitled the holder of the invalid 
tax title to a separate action there- 
for (Morris v. Sioux County, 42 Iowa 
416), (2) unless the description in the 
tax lien and certificate of purchase 
is erroneous (Lindsey v. Boone 
County, 60 NW. 173, 92 Iowa 86). 
{f] In Minnesota (1) Gen. St. 
(1886) ¢ 11 § 155, providing that when 
a tax sale is declared void by judg- 
ment or court, or is void by reason 
of prior payment of taxes, the money 
paid by the purchaser at such void 
sale shall be refunded him, etc., ap- 
plies where the sale is declared void 
by judgment in any form of action. 
Fleming v. Roverud, 15 N.W. 119, 30 
Minn. 273. (2) As reénacted by Gen. 
St. (1878) ec 11 § 97 it applies toa 
sale made prior to the date of its pas- 
sage, but declared void subsequently. 
State v. Cronkhite, 9 N.W. 681, 28 
Minn. 197. 

[zg] In Nebraska.—(1) Under 
Comp. St. (1885) art 1 c 77 § 131, pro- 
viding for reimbursement to the tax 
purchaser ‘for mistake or wrongful 
act of the county treasurer or other 
officer,’ a purchaser at a sale invalid 
by reason of including city taxes il- 
legally levied is not entitled to reim- 
bursement. Martin v. Kearney Coun- 
ty, 87 N.W. 351, 62 Neb. 538. 
Such statute is not to be given 
a retroactive effect (Norris v. Burt 
County, 76 N.W. 551, 56 Neb. 295) (3) 
but should be construed as applying 
only to sales made after its passage 
(Norris v. Burt County, supra). (4) 
Under the prior Gen. St. § 71 a pur- 
chaser not acting in fairness and good 
faith was not entitled to reimburse- 
ment. Merriam v. Otoe County, 19 
N.W. 479, 15 Neb. 408. 

[bh] In North Dakota (1) L. (1890) 
ce 132 § 84, providing for reimburse- 
ment of a purchaser at an invalid tax 
sale, does not apply to a sale made 
prior to its enactment. Tyler v. Cass 
County, 48 N.W. 232, 1 N.D. 369 [error 
dism 12 S.Ct. 225, 142 U.S. 288, 35 
L.Ed. 1016]. (2) It is immaterial 
that the judgment setting aside the 
sale did not contain the reason for the 
invalidity. Sherwood v. Barnes Coun- 
ty, 134 N.W. 38, 22 N.D. 310. 

fi] Im Oklahoma, under Comp. St. 
(1921) § 9739, providing for relief 
when no taxes are due as to land sold 
for taxes, does not authorize relief 
as to a sale of taxable property reg- 
ularly assessed but erroneously list- 
ed as improved. Levy Bros. v. Noble 
County Bd. of Com’rs, 225 P. 387, 101 
Okl. 241. 

[3] Im South Dakota L. (1891) ¢ 
14 § 112, providing that when land is 
sold on which no tax was due at the 
time, the county shall save the pur- 
chaser harmless, will not be given a 
retroactive operation. American Inv. 
Co. v. Beadle County, 59 N.W. 212, 5 
S.D. 410. Lae 
' 87. See statutory provisions. 


(2)° 


TAXATION 


[a] In California (1) under the 
general rule of statutory construc- 
tion that, where public interests are 
concerned and the public has a claim 
de jure that the power conferred 
should be exercised, or whenever 
something is directed to be done for 
the sake of justice or the public good, 
“may” in a statute will be construed 
as mandatory, Pol. Code § 3804, pro- 
viding that any taxes, etc. errone- 
ously or illegally collected ‘‘may” by 
order of the board of supervisors be 
refunded by the county treasurer, is 
mandatory so as to entitle an assignee 
to recovery. Hayes v. Los Angeles 


County, .33 P: 766, 99. Cal, -74. (2) 
Rule of statutory construction see 
Statutes § 635. 

[b] In Colorado under Gen. St. 


(1883) § 3888. vesting in the assignee 
all the right and title of the original 
purchaser, an assignee of the county 
which purchased is entitled to the 
county's right of reimbursement. Rio 
Grande County Bd. of Com’rs v. Whe- 
len, 65 PB. 38, 28 Colo. 435. 

{c] In Illinois, under Hurd Rev. 
St. (1905) e 120, providing for a re- 
fund of the purchase money by the 
county collector, the purchaser’s as- 
signee may recover in an action 
against ‘the county. Joliet Stove 
Works v. Kiep, 82 N.E. 875, 230 111. 
oeet 12 Ann.Cas. 227 [aff 132 I1l.App. 

[d] In Mississippi Code (1880) § 
537, providing for refunding to the 
purchaser if the taxes were not due, 
applies to the state’s vendee. Wil- 
kinson County v. Fitts, 63 Miss. 600. 

[e] In New Mexico, under Comp. 
L. (1897) § 4072, providing for refund 
to the tax purchaser where land is 
sold on which no taxes were due at 
the time, a cause of action accrues 
to the assignee of the purchaser. 
Stewart v. Bernalillo County, 70 P. 
574, 11 N.M. 517 [aff 75 P. 43, 12 N.M. 
79 


{f] Im Wisconsin (1) Rev. St. 
(1897) § 1184, authorizing refund of 
purchase money where the sale is in- 
valid, applies to a purchaser of tax 
sale certificates where invalid. Fos- 
ter v. Sawyer County, 221 N.W. 768, 
197 Wis. 218; Lamoreux v. Bayfield 
County, 121 N.W. 256, 139 Wis. 398; 
German Nat. Bank of Beaver Dam v. 
Bayfield County, 121 N.W. 256, 139 
Wis. 398; Lamoreux v. Bayfield Coun- 
tyrl2) NW. 255,5 139) Wis. 394; Su- 
perior First Nat. Bank v. Douglas 
County, 102 N.W. 315, 124 Wis. 15. 
(2) L. (1897) c 215, providing that 
no sale shall be invalid for irregulari- 
ty not affecting the groundwork of 
the tax, thus limiting Rev. St. § 1184, 
is prospective only. Pier v. Oneida 
County, 78 N.W. 410, 102 Wis. 338. 

838. See statutory provisions. 

[a] In Minnesota L. (1878) c 1 § 
9, aS amended by L. (1881) ¢ 10, en- 
title the grantee of the purchaser to 
an action against the county to re- 
cover ,the-amount paid. Haston, v. 
Hayes, 29 N.W. 59, 35 Minn. 418. 

[b] In New York.—Formerly a 
grantee of the state which purchased 
at the tax sale was entitled, upon 
failure of the tax title, to recover the 
purchase money under L. (1894) c 
317 § 5, providing that where the 
state title to land grants failed, the 
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in the case of redemption by the owner,*? nor do such 
statutes give a right of action to any one who becomes 
the purchaser at the tax sale under an arrangement 
with the owner and for the latter’s benefit or by the 
use of his money.*# 
ery of taxes wrongfully assessed** does not authorize 
recovery by a purchaser at a tax sale.*°® 
[§ 2074] (4) Refund without Suit. 
states the laws provide for the reimbursement of 
the holder of an invalid tax title by authorizing the 
county treasurer or other proper officer to refund 
the money without suit.47 


So the statutory right of recoy- 


In some 


While the decision of the 


purchase money should be refunded. 
Wheeler vy. State, 83 N.E. 54, 190 N.Y. 
406, 123 Am.S.R. 55 

39. See statutory provisions. 

[a] In Kansas, where, after con- 
veyance of land sold for taxes, it is 
found that the sale was invalid, and 
the allowance of a claim for refund- 
ing money and subsequent taxes paid 
by the purchaser is in the discretion 
of the county commissioners under 
Gen. St. (1915) § 11461, in case of re- 
jection of the claim, no action lies 
against the county by an assignee of 
the purchaser. Grimes v. Raney, 178 
P. 251, 104 Kan. 109. 

40. Roberts v. Fargo First Nat. 
Bank, 79 N.W. 1049, 8 N.D. 504. 

41. See supra note 36. 

42. WLincoln County y. Faulkner, 
27 Kan. 164; Saline County v. Geis, 
22 Kan. 381. 

43. Morris v. Sioux County, 42 
towa 416; Jones v. Miami County, 1 
P: 76, 30 Kan. 278;. Curtis v. Brown 
County, 22 Wis. 167; Whiton v. Rock 
County, 16 Wis. 44. 


44. Lamborn v. Dickinson County, 
97 U.S. 181, 24 L.Ed. 926; Sheldon v. 
South School Dist., 24 Conn. 88; 


Dickinson County v. National Land 
Conrize7. Kani 97: 

[a] Reason for rule.——Such pay- 
ment is a voluntary payment by the 
owner. Sheldon v. South School 
Dist., 24 Conn. 88. 

45. See supra § 1258. 

46. Hilgenberg v. Marion County 
8 N.B. 294, 107 Ind. 494. . 

47. See statutory provisions. 

a In Colorado, under Rev. St. 
(1908) § 5750, recovery by a taxpayer 
of an illegal tax cannot be defeated by 
the county, because the tax. official 
who alone was authorized to receive 
the tax, and sold the taxpayer’s prop- 
erty to satisfy the same, defaulted, 
and did not turn the amount over to 
the county. Spaulding Mfg. Co. v. 
Board of Com’rs of La Plata County, 
168 P. 34, 63 Colo. 438. 

[b] In Kansas (1) in the absence 
of statutory authority neither the 
county board of commissioners nor 
the county treasurer may make the 
refund on failure of title. Lyon 
County v. Goddard, 22 Kan. 389. (2) 
Under L. (1866) § 85, providing for 
refund of money paid on the ‘‘sale,’’ 
such sale means the original tax sale, 
not a Subsequent assignment of the 
tax sale certificate. Sapp v. Brown 
County, 20 Kan. 243. (3) Gen. St. 
(1915) § 11461 makes the matter of 
refund to the purchaser of invalid ti- 
tle a matter of discretion with the 
county commissioners. Grimes v. 
Raney, 178 P. 251, 104 Kan. 109. 

[c] In Gouisiana Act (1884) No. 
82, providing that where the state 
does not give absolute title to the 
purchaser, etc., the tax collector shall 
refund the purchase money to the 
purchaser, does not authorize refund- 
ing where funds from sales of such 
property are not available. Brown vy. 
Pontchartrain Land Co., 23 So. 292, 
49 La.Ann. 1779. 

{ad] In Michigan (1) where a tax 
sale is declared invalid, under Acts 
(1885) § 104, the auditor general 
properly refunded the amount paid. 
Auditor-General v. Bay County, 64 N. 
W. 570, 106 Mich. 662. (2) The audi- 
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designated official is not strictly judicial,** it is so 
far judicial in its nature as to be immune against 


collateral impeachment.*® 


[§ 2075] (5) Lien for Reimbursement.°° 
mere fact of a purchase of land at an invalid tax 
sale gives no lien for reimbursement of the money 
paid to the purchaser,®! or his assignee®? or grantee 


TAX ATION 


The 


under such title,®* but, while a mere volunteer in 


tor general cannot refund money on 
failure of tax title except as required 
by statute. People v. Auditor-Gen., 
30 Mich. 12. (3) So L. (1863) p 197, 
authorizing the auditor general to re- 
fund money paid on tax sales in cer- 
tain instances, does not authorize 
such refund except in such instances. 
People v. Auditor-Gen., 30 Mich. 12. 
(4) The former provision of Sess. L. 
(1858) § 103, providing for a refund 
to the holder of the title of purchase 
money and interest in case the title 
has been annulled pursuant to law, 
applied only to a direct judgment of 
annulment. People v. Auditor-Gen., 


supra. 

fe] In Minnesota (1) Gen. St. 
(1878) c 11 § 97, providing that, where 
the sale is declared void, the purchas- 
er shall be refunded the purchase 
money with twelve per cent interest, 
by the county auditor’s order, applies 
where the sale is prior to the statute 
but the judgment declaring it void is 
Subsequent thereto. State v. Cronk- 
hite, 9 N.W. 681, 28 Minn. 197. (2) 
Such statute does not violate the pro- 
vision of state constitution requiring 
equality of taxes. State v. Cronkhite, 
supra. (3) Under Gen. St. (1894) § 
1610, where a person acquires by 
purchase at execution sale the title 
and interest in land of a tax sale pur- 
chaser, obtaining a defective title 
thereby, he succeeds to such purchas- 
er’s right to a refundment. State v. 
Chisago County, 131 N.W. 792, 115 
Minn. 6, Ann.Cas.1912D 669. (4) So 
Gen, St. (1894) § 1610, providing that 
when a tax sale is declared void by a 
judgment of the court, the amount 
paid, with interest, shall be refunded 
on order of the county auditor, does 
not apply where the purchaser is 
guilty of bad faith or gross negli- 
gence. Easton v. Schofield, 69 N.W. 
326, 66 Minn. 425. (5) But L. (1891) 
ec 6, being a legislative appropriation 
of funds already in the county treas- 
ury to a private purpose, is unconsti- 
tutional and void as to a sale of school 
Jands for delinquent taxes. State v. 
Bruce, 52 N.W. 970, 50 Minn. 491. 

[f] In New York (1) formerly L. 
(1855) c 427 §§ 83, 85, imposing on 
the state comptroller the duty of re- 
funding to the purchaser the purchase 
money paid on an invalid tax sale, is 
complied with by a refund to a person 
in good faith believed entitled there- 
to. People v. Chapin, 10 N.E. 141, 
104 N.Y. 96. (2) Where the purchas- 
er has conveyed the land by deed prior 
to the cancellation of the sale, the 
grantee is entitled to reimbursement. 
People v. Chapin, 16 N.E. 331, 109 N. 
Y. 177, 28 Wkly.Dig. 393. (3) A tax 
purchaser who has granted the lands 
to another cannot afterward assign 
to a'third person the right to receive 
the refunded purchase money. People 
v. Chapin, 46 Hun 383 [aff 16 N.H. 331, 
109 N.Y. 177]. (4) The power of the 
comptroller under L. (1893) c 711 § 
20 to refund to the purchaser the pur- 
chase money and interest did not au- 
thorize a refund to a purchaser from 
the state, since the statute requires 
application of a person having any in- 
terest therein at the time of the sale. 
Matter of Olmstead, 32 N.Y.S. 1124, 
11 Misc. 700. (5) Under L. (1896) § 
155, providing that where the pur- 
chaser is unable to obtain possession 
because of irregularity in the pro- 
ceedings the county board of super- 
visors shall refund the money so paid, 
with interest, applies to protect an 


assignee of the certificate obtained 
by the county as purchaser. People v. 
Nassau County, 93 N.Y.S. 344, 104 
App.Div. 176. 

[g] In South Dakota L. (1893) c 
161, providing that where realty Is not 
subject to taxation the county treas- 
urer shall refund the amount paid, 
has no retroactive effect. American 
ay Co. v. Thayer, 63 N.W. 233, 7 S.D. 


2. 

{h] In Utah Comp. L. (1917) § 
6043, providing for refund of taxes, 
etc,, erroneously or illegally collect- 
ed or paid more than once by the 
county treasurer by order of the 
board of county commissioners, does 
not apply to a purchaser from the 
county which had purchased at the 
tax sale. Wilson v. Salt Lake County 
Corporation, 194 P. 125, 57 Utah 274. 

[i] In Wisconsin (1) under Rev. 
St. § 1184, the county board has the 
duty of ordering repayment to the 
purchaser upon surrender of the tax 
sale certificate for cancellation. Pier 
v. Oneida County, 67 N.W. 702, 93 Wis. 
463 [aff 78 N.W. 410, 102 Wis. 338]. 
(2) L. (1859) c¢ 22 § 26 imposed the 
clear duty on the county treasurer of 
refunding the purchase money. State 
v. Sheboygan County, 29 Wis. 79. 

48. State v. Dunn, 93 N.W. 306, 88 
Minn. 444; State v. Dressel, 35 N.W. 
580, 38 Minn. 90. 

49. People v. Chapin, 10 N.E. 141, 
104 N.Y. 96. 

50. ien of: 

Defendant in action to quiet title gen- 
erally for taxes paid as condition 

a ne relief see Quieting Title 


Person redeeming for amount paid 
see supra § 1787. 

Plaintiff in action to quiet title gen- 
erally for taxes paid in case of in- 
valid title see Quieting Title § 265. 
51. Ala.—Sheffield City Co. v. 

Tradesmen’s Nat. Bank, 32 So. 598, 

131 Ala, 185. 

Iowa.—Smith v. Blackiston, 47 N. 
W. 1075, 82 Iowa 240. 

Mich.—Croskery vy. Busch, 74 N.W. 
464, 116 Mich. 288. 

Minn.—Byers v. Minnesota Com- 
mercial Loan Co., 136 N.W. 880, 118 
Minn. 266; Jenks v. Henningsen, 113 
N.W. 903, 102) Minn. 352; Barber v. 
Evans, 6 N.W. 445, 27 Minn. 92. 

Mo.—Nichols v. Russell, 123 S.W. 
1032, 141 Mo.App. 140. 

N.M.—Blackwell  v. 
irae Nat. Bank, 63 


Ohio.—Wiltsie  v. 31 
OhioCir.Ct. 241. 

Tenn.—Ross v. Mabry, 1 Lea 226. 

Wyo.—Brewer v. Folsom Bros. Co., 
5 P.(2d) 283, 288 [reh den 7 P.(2d) 
224 and quot Cyc]. 

But see Cordiner v. Finch Inv. Co., 
103 P. 829, 54 Wash. 574 (lien grant- 
ed under general equity powers). 

[a] Reason for rule.—The pur- 
chaser is deemed a mere volunteer. 
Nichols v. Russell, 123 S.W. 1032, 141 
Mo.App. 140. 

52. Blackwell v. Albuquerque First 
Nat. Bank, 63 P. 438, 10 N.M. 555. 

53. Burkham v. Manewal, 94 S.W. 
520, 195 Mo. 500. 

54. Finegan v. New York, 38 N.Y. 
S. 358, 4 App.Div. 15; Mumme v. Mc- 
Closkey, 66 S.W. 853, 28 Tex.Civ.App. 


83. 
_ 55. Ind.—Barnum y. Rallihan, 112 
N.E. 561, 63 Ind.App. 349. 

Ky.—Buell v. Miracle, 263 S.W. 734, 
204 Ky. 224. 


Albuquerque 
P. 43, 10 N.M. 


McClymon, 


—- ne alia | 
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discharging a lien on the property does not acquire 
a right of subrogation,®>* where the holder of the 
invalid tax title discharges the tax lien in order 
to protect his interest in the property, he is entitled 
to be subrogated to the lien discharged.*” 
statutes often create a lien for the money paid, and 
which are made to operate in favor of purchaser,** 


Also, 


Miss.—Ingersoll vy. Jeffords, 55 
Miss. 37. 
Neb.—Green v. Hellman, 86 N.W. 


912, 61 Neb. 875; Adams v. Osgood, 
84 N.W. 257, 60 Neb. 779 [quot Carmen 
v. Harris, 85 N.W. 848, 850, 61 Neb. 
635];  Medland vy. Linton, 82 N.W. 
866, 60 Neb. 249; Johnson v. Finley, 
74 N.W. 1080, 54 Neb. 7383; Weston 
v. Meyers, 63 N.W. 117, 45 Neb. 95; 
Stegeman v. Faulkner, 60 N.W. 319, 42 
Neb. 53. 

N.Y.—Finegan v. New York, 38 N.Y. 
S. 358, 4 App.Div. 15. | 

N.D.—Stubbs v. Hoerr, 
1062, 20 N.D. 26; McKenzie v. Boyn- 
ton, 125 N.W. 1059, 19 N.D. 531. 

Tex.—Patton v. Minor, (Civ.App.) 
117 S.W. 920 [rev on other ground 
125 S.W. 6, 103 Tex. 176]. 

56. See statutory provisions; 
cases infra this note. 

[a]. In Arkansas Acts (1871) p 187, 
providing that where a sale of land 


and 


for taxes proves invalid because of — 


informality of proceedings of officers 
relating thereto, the purchaser is en- 
titled to reimbursement and that the 
land sold shall be bound for payment 
thereof, imposes a lien for such reim- 


pareement: Hunt v. Curry, 37 Ark. 
[b] In Indiana (1) in cases where 


the sale falls within Rev. St. (1881) 
§ 6488, providing for a lien on the 
land where the conveyance is ineffec- 
tive to convey title for specified caus- 
es, the relief by lien is the only relief 
(Logansport vy. Case, 24 N.E. 88, 124 
Ind. 253), (2) the theory being that 
the purchaser succeeds to the lien of 
the state (Davis v. Chapman, 24 F. 
674 (Indiana statute); Millikan v. 
Ham, 4 N.E. 60, 104 Ind. 498; Crecili- 
us v. Mann, 84 Ind. 147; Holbrook v. 
Kunz, 83 N.H. 730, 41 Ind.App. 260). 
(3) Such statute vests a lien also in 
a purchaser holding under a:tax sale 
certificate. Morrison v. Jacoby, 
N.E. 546, 114 Ind. 84 [pet overr 15 
N.E. 806, 114 Ind. 84]. (4) So it is 
not always necessary that the tax 
purchaser should take out a tax deed 
to entitle himself to this statutory 
right of reimbursement; he may sue 
when he has been perpetually enjoin- 
ed from procuring a deed. Logans- 
port v. Case, 24 N.E. 88, 124 Ind. 254. 
(5) The purpose of the statute in con- 
ferring the lien is to further the pur- 
pose of all tax liens by inducing the 
purchaser to make his money out of 
the property. State v. Casteel, 11 N. 
BE. 219, 110 Ind. 174. (6) The fact 
that the taxpayer had personal prop- 
erty subject to the tax does not pre- 
vent the purchaser from obtaining his 
lien for the money paid. Sloan v. 
Sewell, 81 Ind. 180. However, there 
can be no lien where the invalidity of 
the sale was that: (7) The land was 
not subject -to taxation. Scarry v. 
Lewis, 30 N.E. 411, 133 Ind. 96; Mor- 
rison v. Jacoby, supra; State v. Cas- 
teel, supra; Scott v. Millikan, 3 N.E. 
647, 104 Ind. 75. (8) The taxes had 
been paid. Scarry v. Lewis, supra: 
Morrison v. Jacoby, 14 N.E. 546, 114 
Ind, 84 [pet overr 15 N.E. 806, 114 
Ind, 84]; State y. Casteel, 11 N.B. 
219, 110 Ind. 174; Scott v. Millikan, 
supra. (9) The description in the 
deed did not identify the property. 
Scarry v. Lewis, 30 N.E. 411, 133 Ina. 
96; Morrison v. Jacoby, supra; State 
v. Casteel, supra. (10) The sale was 
unauthorized. Scarry v. Lewis, su- 
pra. (11) But a mistaken or incom- 
plete description of the land will not 


’ For later cases, developments and changes in the law see Annotations, same title and section number, 
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his assignee,"’ or his grantee.5* While this lien may 
be enforced as against a grantee of the land who had 
notice of the tax sale,°® where such grantee pur- 
chased in good faith without notice of the prior pay- 
ment, no right to a lien exists against such grantee.°° 
Such lien is not extinguished by reason of the pur- 


TAXATION 


chaser receiving a conveyance of the legal title.®1 


defeat the lien, if it is capable of iden- 
tification. Travellers’ Ins. Co. v. Mar- 
tin, 30 N.E. 1071, 131 Ind. 155; Scott 
v. Millikan, 3 N.E. 647, 104 Ind. 75; 
Peckham v. Millikan, 99 Ind. 352; 
Parker v. Goddard, 81 Ind. 294; Sloan 
v. Sewell, 81 Ind. 180. 
_ [Le] In Iowa, under Act § 889, mak- 
ing taxes a lien, recovery may be had. 
Thompson v. Savage, 47 Iowa 522. 
{d] In Kentucky (1) under St. 
(1909) § 4036, one purchasing land for 
unpaid taxes, part of which were in- 
valid, is entitled to a lien for the tax- 
es which were in fact due. Kentucky 
Lands Inv. Co. v. Towery, 142 S.W. 
1071, 146 Ky. 537. (2) Where a pur- 
chaser of land sold for taxes does not 
acquire a good tax title, he neverthe- 
less, under St. § 4036, is entitled to a 
lien on the property for the amount 
of taxes and his costs. Wash v. Noel, 
LOGS EW. »19-'7,..160- Kye 847, (3) St. 
(1909) § 4036 (Russell St. § 5928), 
providing that, where a sale of land 
for taxes is set aside, the purchaser 
shall have a lien for the taxes and 
costs paid by him for which the prop- 
erty is liable, with legal interest from 
the time of payment, which may be 
recovered by the owner, is applicable 
to sales of land bid in for the state, 
as well as sales to individuals. James 
v. Blanton, 121 S.W. 951, 123 S.W. 328, 
134 Ky. 803. (4) Under St. (1903) § 
4036, providing that when a tax sale 
has been set aside because of irregu- 
larities, the purchaser shall have a 
lien on the property for taxes and 
costs paid by him for which the prop- 
erty was liable, with legal interest, 
the fact that the sheriff paid the tax- 
es to the state does not affect the lien 
right. Jones v. Loville, 97 S.W. 390, 
30 Ky.L. 108. (5) Such statutory 
provision is intended to protect pur- 
chasers of property sold for delin- 
quent taxes. Jones vy. Loville, supra. 
[e] Im Michigan (1) L. (1869) Act 
No. 169 § 165, conferring lien and 
proceeding to enforce it held express- 
ly not repealed by L. (1882) Act 11 as 
to lien prior to repealing law. Tillot- 
son v. Saginaw Cir. Judge, 56 N.W. 
945, 97 Mich. 585. © (2) Such provi- 
sion is prospective only. Shaw v. 
Morley, 50 N.W. 9938, 89 Mich. 313. 
_ [f] Im Minnesota (1) under Gen. 
St. (1923) §§ 2148, 2177, 2185, 2191, 
in cases not within Gen. St. (1923) 
§ 2177 providing for refundment, 
where certificates at tax sale prove 
invalid, the state’s lien passes to the 
purchaser. F. H. Wellcome Co. Vv. 
Marshall County, 219 N.W. 545, 174 
Minn. 431. (2) Rev. L. (1905) § 942, 
providing that, where a certificate of 
tax sale proves to be invalid for caus- 
es other than those specified, the lien 
of the state for the amount of taxes, 
penalties, and interest vests in the 
purchaser, does not apply to a certifi- 
cate holder under a valid certificate. 
Byers v. Minnesota Commercial Loan 
Co., 136 N.W. 880, 118 Minn. 266. | (3) 
Rev. L. (1905) § 969, providing that 
upon adjudication of the invalidity of 
a tax sale for cause after levy of tax- 
‘es, except where taxes have been paid 
or land is exempt, the purchaser shall 
have a lien on taxes, and penalties on 
property and subsequent taxes paid, 
does not apply to sales prior to the 
statute (Byers v. Minnesota Commer- 
cial Loan Co., supra; Jenks v. Hen- 
ningsen, 113 S.W. 903, 102 Minn, 352), 
(4) under the general rule against 
retroactive operation (Jenks v. Hen- 
ningsen, supra). (5) But Gen, St. 
compe fy 142, providing for a lien on 
Jand where the sale is invalid for ir- 
regularities in proceedings of ‘officers 


with relation to the sale, does not ap- 
ply where the irregularity was in pro- 
ceedings prior to the sale proper. 
Barber v. Evans, 6 N.W. 445, 27 Minn. 
92. (6) General rule of statutory 
construction against retroactive op- 
eration see Statutes § 692. 

[g] In Mississippi the act of 1887, 
repealing Code (1871) § 1718, did not 
affect liens vested prior to the repeal. 
Capital State Bank v. Lewis, 2 So. 
243, 64 Miss. 727. 

{h] In Nebraska Comp. St. (1897) 
ec 77 art 1 § 131, providing that the 
owner of the tax certificate shall be 
deemed the assignee and owner of 
all the liens for taxes, was intended 
as an incentive and inducement to 
purchasers. Grant v. Bartholomew, 
78 N.W. 317, 57 Neb. 673. 

{i]_ In New Mexico Comp. L. (1897) 
§ 4092, providing for a trarsfer of the 
tax lien to the tax purchaser in speci- 
fied instances, does not have a retro- 
active effect. Blackwell v. Albuquer- 
ope te Nat. Bank, 63 P. 43, 10 N. 


{j] In Oklahoma a purchaser at 
resale obtaining an invalid deed is, 
under L. (1925) c 12, entitled to a 
lien against the land for taxes paid. 
ee v. Smith, 281 P. 255, 139 Okl. 


01. 

[k] In Washington the text rule 
has been applied without mention of 
statute. Wheeler Co. v. Pates, 86 P. 
625, 43 Wash. 247. 

[(1]_ In British Columbia St. (1913) 
c 71 § 14, giving the purchaser at an 
invalid sale a lien for reimbursement, 
is not retroactive. Smith v. Ander- 
son, 18 B.C. 453. 

57. See statutory provisions, 

[a] In Indiana (1) the assignee of 
the tax sale certificate holds the lien 
of the taxing body, where the sale is 
merely ineffectual to transfer. title 
(Dixon vy. Eikenberry, (App.) 65 N.E. 
928), (2) but not when it is absolute- 
ly void (Dixon y. Hikenberry, (App.) 
supra). 

[b] In Iowa it has been said that 
an assignee of the tax sale certificate 
is not entitled to a lien for the money 
paid, where the description of the land 
is so defective as to vitiate the sale. 
Smith v. Blackiston, 47 N.W. 1075, 82 
Iowa 240. 

[c] In Mississippi (1) the mere 
fact that the sale was based upon a 
void assessment does not prevent the 
assignee from obtaining the lien given 
by Code (1880) § 536. Kaiser v. Har- 
ris, 68 Miss. 590. (2) Such statute 
does not apply to a sale made prior to 
its enactment. Kaiser v. Harris, su- 


pra. 

{d] In North Dakota Comp. L. 
(1913) § 23888, relative to a lien on 
land, was inapplicable where defend- 
ant county could not be held for a 
refund of taxes paid after an assign- 
ment. Leach v. Rolette County, 151 
N.W. 768, 29 N.D. 593. 

58. See statutory provisions. 

[a] In Arkansas the word “pur- 
chaser” in the revenue act of July 23, 
1868 (Acts [1868] p 281) § 72, and in 
Acts (1883) p 275 § 152 (Kirby Dig. 
§ 7112), authorizing the purchaser un- 
der an invalid tax sale to recover the 
taxes assessed against the land for 
which it was sold and taxes subse- 
quently paid up to the time of adjudi- 
cation of invalidity, extends to his 
subsequent grantees. Caruthers v. 
Greer, 122 S.W. 629, 92 Ark. 167. 

[b] In Mississippi (1) the grantee 
of the state is entitled to the lien giv- 
en the purchaser having an invalid 
title by Code (1871) § 1718, and Code 
(1880) § 536. McLaran v. R. Moore & 
Co., 60 Miss. 376; Cogburn v. Hunt, 


[§ 2076] 2. Grounds. 
statutes granting the relief as against the taxing 
body®? specify the instances in which the relief may 
be granted,°* as where the title fails on account of 
a mistake or wrongful act of the treasurer®‘ or other 
officer,®> or where it is annulled in a judicial pro- 


[61 C.J.] 1467 


In many jurisdictions the 


57 Miss. 681. (2) Such statutory right 
to a lien is not by subrogation of the 
purchaser to the right of the state. 
Cogburn v. Hunt, supra. 

[ce] In Nebraska, under Act (1871) 
§ 7, providing that when the purchas- 
er’s title shall fail such purchaser, or 
his heirs or assigns, shail have a lien 
on the land for the purchase money, 
etc., a grantee of the purchaser under 
an invalid title obtains the lien. Alex- 
an aek v. Goodwin, 29 N.W. 468, 20 Neb. 


[d] In Washington the text rule 
has been applied without mention of 
Statute. Wheeler Co. v. Pates, 86 P. 
625, 43 Wash. 247. 

59. Comstock v. Devlin, 108 N.W. 
888, 99 Minn. 68. . 

60. Brown v. Poole, 52 N.W. 349, 
85 Iowa 412. 

61. Ellison v. Branstrattor, 88 N. 
BE. 963, 89 N.E. 513, 45 Ind.App. 307. 

62. See supra § 2073. 

63. See statutory provisions. 

[a] In Minnesota, under Gen. St. 
(1923) § 2177, stating the instances in 
which a purchaser may have refunded 
the purchase money, where a sale is 
invalid because of including lands 
previously bid in by the state, not one 
of the specified instances, the pur- 
chaser is not entitled to refundment, 
F, H. Wellcome Co. v. Marshall Coun- 
ty, 219 N.W. 545, 174 Minn. 431. 

[b] Im South Dakota Rev. Code 
(1919) § 6798, authorizing a refund to 
the purchaser when real property has 
been sold which at the time of the 
assessment was not taxable or upon 
which no tax was due at the time of 
the sale, does not provide for a re- 
fund to the purchaser of the tax sale 
certificate as to a sale invalid as in- 
cluding invalid taxes. Parrott) evs 
Abernathy, (S.D.) 237 N.W. 900. 

64. See statutory provisions. 

[a] In Iowa Code (1873) § 899 does 
not authorize the relief for mistakes 
of assessors. Lonsdale v. Carroll 
County, 75 N.W. 332, 105 Iowa 452. 

[b] In Nebraska, under Comp. St. 
(1879) ¢ 77 § 181, a mistake or wrong- 
ful act of one not the county treasurer 
does not authorize the county to reim- 
burse the purchaser. Norris v. Burt 
County, 76 N.W. 551, 56 Neb. 295. 

[ec] In North Dakota Comp. L. § 
1629, requiring the county to save the 
tax purchaser harmless when, by mis- 
take or wrongful act of the treasurer, 
land has been sold on which no tax 
was due at the time, does not apply 
where the mistake was that of the as- 
sessor. Tyler v. Cass County, 48 N. 
W. 232, 1 N.D. 369 [error dism 12 S. 
Ct. 225, 142 U.S. 288, 35 L.Ed. 1016). 

65. See statutory provisions, : 

[a]. In Colorado (1) Rev. St. (1908) 
§ 5747, providing that, when by mis- 
take of the treasurer, clerk, or as- 
sessor land has been sold on which no 
tax was due, the county shall repay 
the purchaser principal and interest, 
applies to an erroneous assessment by 
the state tax commission (Board of 
Com’rs of San Miguel County v. Float- 
en, 181 P. 122, 66 Colo. 540), (2) the 
word ‘assessor’ meaning the assess- 
ing power, and not merely the county 
assessor (Board of Com’rs of San Mig- 
uel County v. Floaten, supra). 

{b] In Nebraska Comp. St. (1899) 
e77 art 1 § 131, providing that a coun- 
ty shall hold a purchaser harmless 
when by mistake or wrongful act of 
the county treasurer or other officer 
land has been sold on which no tax 
was due at the time, does not author- 
jze a suit where the irregularity was 
that of a city council in levying taxes 
for municipal purposes. Martin v. 
Kearney County, 87 N.W. 351, 62 Neb. 
538. 
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ceeding.*®° 


invalidate the sale.74 


2 


assessment was en masse7? or otherwise defective,’* 
that the tax rolls contained a defective description 
of the land,** that the state land commissioner held 
a mortgage against the land, which mortgage had 
been foreclosed,**® that the land was listed as im- 
proved, when in fact vacant,‘® that notice of the 
sale was so defective as not to convey title, although 


conveying the lien of the state,*7 


66. See statutory provisions. 

[a] In Minnesota Gen. St. (1866) 
e 11 § 155, providing for reimburse- 
ment of a tax purchaser where the 
sale is declared void by judgment of 
a court, applies to a purchaser whose 
title is declared void in any form of 
action. Fleming v. Roverud, 15 N.W. 
119, 30 Minn. 273. 

[b] In North Dakota, under L. 
(1897) c 126 § 8, providing for reim- 
bursement where the tax sale has been 
adjudged void, any right of the pur- 
chaser against the county for reim- 
bursement is based on such adjudica- 
tion. Van Nest v. Sargent County, 73 
N.W. 10838, 7 N.D. 139. 

67. Colo.—Elder v. Chaffee County, 
81 P. 244, 33 Colo. 475. 

Meggan County vy. Reed, 106 
Ill. : 

Ind.—Demoney v. Whitley County 
Bd. of Comrs, 169 N.E. 67; State v. 
Casteel, 11 N.E. 219, 110 Ind. 174: Hil- 
genberg v. Marion County, 8 N.E. 294, 
ma Ind. 494; Reid v. State, 74 Ind. 

52. 

Kan.—Menger v. Douglas County, 29 
P. 588, 48 Kan. 553; School Dist. No. 
15 v. Allen County, 22 Kan. 568. 

Neb.—Fuller v. Colfax County, 50 
N.W. 1044, 33 Neb. 716; Wilson v. 
Butler County, 42 N.W. 891, 26 Neb. 
676, 4 L.R.A. 589; Roberts v. Adams 
County, 30 N.W. 405, 20 Neb. 409. 

Okl.—Young v. Board of Com’rs of 
Oe tea County, 233 P. 428, 108 OKI. 


ths 

[a] In California (1) prior to the 
enactment of Pol. Code § 3898 subd 
5(b), providing that when land be- 
longing to a governmental body has 
been erroneously sold and conveyed, 
a purchaser at the sale may present a 
claim for a refund of the amount paid, 
a purchaser of United States land 
could not have reimbursement 
(Brooks v. Tulare County, 48 P. 469, 
117 Cal. 465) (2) on the basis that the 
payment was voluntary (Brooks vy. 
Tulare County, supra). (3) But un- 
der such code provision the tax pur- 
chaser of such government land can- 
not recover the amount paid unless 
he has paid all taxes, penalties, and 
costs. Bell v. Los Angeles County, 
266 P. 291, 90 Cal.App. 602. 

68. People v. Campbell, 54 N.Y.S. 
425, 35: App. Diw, 103; 

69. Hayes yv. Los Angeles County, 
33 P. 766, 99 Cal. 74; Demoney v. 
Board of Com’rs of Whitley County, 
(Ind.) 169 N.E. 67; State v. Casteel, 11 
N.E. 219, 110 Ind. 174; Hilgenberg y., 
Hy aoe County, 8 N.E. 294, 107 Ind. 

la] In Nebraska Gen. St. § 71, pro- 
viding for reimbursement where by 
mistake or wrongful act of the treas- 
urer or other officer land has been sold 
contrary to the provisions of the act, 
does not authorize reimbursement 
where the tax’ had been previously 
paid. Otoe County v. Gray, 7 N.W. 
325, 10 Neb. 565. 

70. Elder v. Chaffee County, 81 P. 


Under such statutes it has been held to 
be a ground for claiming the refund that the land 
in question was not subject to taxation,®? or had 
been previously sold for taxes of another year,°* 
that the taxes had previously been paid,®® that no 
taxes were due upon it at the time,’° or that there 
was such a fundamental vice or defect in the as- 
sessment or subsequent proceedings as totally to 
However, the fact that the 


TAXATION 


that tracts not 


244, 33 Colo. 475; Rio Grande County 
v. Whelen, 65 P. 38, 28 Colo. 435; Wil- 
son y. Butler County,.42 N.W. 891, 26 
Neb. 676, 4 L.R.A. 589; Roberts v. 
Adams County, 30 N.W. 405, 20 Neb. 
409; Roberts v. Adams County, 25 N. 
W. 726, 18 Neb. 471. 

71. atter of Chadwick, 69 N.Y.S. 
853, 59 App.Div. 334. 

72. Elder v. Chaffee County, $1 P. 
244, 33 Colo. 475. 

73. Loomis v. Los Angeles County, 
59 Cal. 456. 

74. Iowa, etc., Land Co. v. Barnes 
County, 72 N.W. 1019, 6 N.D. 601. 

75. See infra this note. 

fa] In Oklahoma, where the pur- 
chaser holding the tax sale certificate 
seeks to recover money paid by him, 
on the ground that at the time of his 
purchase the state land commission- 
er held a mortgage against the land, 
which has been foreclosed, he is not 
entitled to reimbursement, the ground 
alleged not being specified by Comp. 
St. (1921) § 9739, as amended by L. 
(1925) ec 30.° Foster v. Board of 
Com’rs of Cimarron County, 292 P. 11, 
145 Okl. 210. 

76. Levy Bros. v. Board of Com’rs 
of Noble County, 225 P. 387, 101 Ok1. 


241. 

Money voluntarily paid by the 
holder of a tax sale certificate for 
subsequent taxes in such instance is 
not recoverable, in absence of fraud 
or mistake. Levy Bros. v. Board of 
Com’rs of Noble County, 225 P. 387, 
101 Okl. 241. 

77. Demoney v. Board of Com’rs 


|of Whitley County, (Ind.) 169 N.B. 67. 


78. Elder v. Chaffee County, 81 P. 
244, 33 Colo. 475. 


79. Elder v. Chaffee County, supra. 

80. Minnesota Loan, etc, Co. v. 
A op County, -101 N.W. 29, 18 S.D. 

81. See supra § 2070. 

82. Joliet Stove Works vy. Kiep, 82 


N.E. 875, 230 Ill. 550, 12 Ann.Cas. 227 
{aff 132 Ill.App. 457]; Barke v. Early, 


33 N.W. 677, 72 Iowa 273; Sexton v. 
Henderson, 45 Iowa 160; Fishel vy. 
Mercier, 37 La.Ann. 356; Guidry vy. 


Broussard, 32 La.Ann. 924. 

83. See supra §§ 1973-2065. 

84. U.S.—Brictson Mfg. Co. vy. 
Close, 25 F.(2d) 794 [pet dism 49 S.Ct. 
249, 278 U.S. 666, 73 L.Ed. 571]; Lamb 
v. Harrell, 21) By. 5. 

Ark.—Hare v. Carnal], 39 Ark. 196; 
Cole v. Moore, 34 Ark. 582. 

Cal.—Holland vy. Hotchkiss, 123 P, 
258, 162 Cal. 366, L.R.A. 1915C 492; 
Joslin v. Shaffer, 225 P. 307, 66 Cal. 
App. 69; Jones v. Sturzenberg, 210 
P. 835, 59 Cal.App. 350; Squires vy. 
Estey, 165 P. 34, 33 Cal.App. 287. 

Iowa.—Hunter v. Early, 37 N.W. 
776, 75 Iowa 769; Buckley vy. Early, 
33 N.W. 769, 72 Iowa 289; Springer 
v. Bartle, 46 Iowa 688; Miller v. Cor- 
bin, 46 Iowa 150;  Besore vy. Dosh, 43 
Iowa 211; Light v. West, 42 Iowa 138; 
Hverett v. Beebe, 37 Iowa 452. 

Kan.—Perkins v. Berry, 177 P. 530, 
104 Kan. 104; Geer vy. Thrasher, 16 P. 
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adjoining were sold together,‘* that the property was 
sold for personal property taxes,’® or that the tax 
certificate contained a defective description of the 
land,’° does not authorize the reimbursement. 

[§ 2077] 3. Extent and Amount—a. Taxes Charg- 
ed on Land at Time of Sale. Where the person hold- 
ing under the invalid title is entitled to relief in the 
nature of a separate action against the owner of the 
property,*! such relief includes the amount which 
the owner would have had to pay at the time of the 
sale in order to satisfy the taxes then a charge on the 
land.®2 .Sq where, in actions concerning tax titles. 
such title 1s invalidated, a sum equal to that which 
the owner would have been. obligated to pay if the 
land had not been thus sold should be given to the 
holder of the invalid tax title.§+ ‘ 
said that ordinarily the holder of an invalid tax 


« 83 
Bye) 


While it has been 


94, 37. Kan. 657; Richards v. Cole, 1 
Pp. 647, 31 Kan. 205; Belz v. Bird, 1 
P. 246, 31 Kan. 139; Coonradt v. My- 
ers, 2 P. 858, 31 Kan. 30; Russell v. 
Hudson, 28 Kan. 99; Coe v. Farwell, 
24 Kan. 566; Barker v. Mecartney, 
62 P. 439, 10 Kan.App, 1380; Hentig v. 
Thomas, 53 P. 80, 7 Kan.App. 115; 
Booge v. Ritchie, 43 P, 1144, 2 Kan. 
App. 714. 

La.—West v. Negrotto, 27 So. 175, 
52 La.Ann. 381; Hickman v. Dawson, 
35 La.Ann. 1086; Davenport v. Knox, 
34 La.Ann. 407. 

Mich.—Young v. Blanchard, 130 N. 
W. 694, 165 Mich. 340. } 

N.C.—Rexford v. Phillips, 74 S.E. 
337, 159 N.C. 218. 

Okl.—Popp v. Munger, 268 P. 1100, 
131 OkKl. 282. { 

Or.—Gordon v. Adams, 268 P. 60, 125 
Or. 662 [mod on other grounds 270 
PL 474,, 11267 Or; 5869: 4 

Tenn.—Hamilton v. Brownsville 
Gaslight Co,, 90 S.W. 159, 115 Tenn. 
150; Paul v. Hill, 3 Tenn.Ch. 443. 

Tex.—Pomeroy v. Pearce, (Commn. 
App.): 291 S.W. 214 [rev (Civ.App.) 
281 S.W. 315]; Murphy v. Williams, 
(Civ.-App.) 56 S.W. 695. - 

Wis.—Pierce v. Schutt, 20 Wis. 423. 

fa] Amount claimable.—In a suit 
to decree a tax deed void, where de- 
fendant relies on such deed to her 
grantor, which recites nonpayment 
of taxes for only one year, she cannot 
claim taxes for more than one year, 
so_as to obtain a larger amount for 
redemption. Backus v..Cowley, 127 
N.W..775, 162 Mich. 585. 

[b] Computation.—Where holders 
under a tax deed paid taxes on eighty 
acres, two thirds of which had been 
assigned as dower, taxes on dower in- 
terest may properly be computed by 
taking two thirds of the taxes paid. 
Jones v. Fowler, 285 S.W. ‘363, 171 
Ark. 594. 

[c] Partial redemption.—One ac- 
quiring a parcel of land which with a 
greater quantity had been sold for 
taxes, and who sues to remove the 
cloud, must pay the whole sum due, 
notwithstanding the invalidity of the 
tax title, for the holder of a tax cer- 
tificate cannot be required to accept 
partial redemption. Closser v. Han- 
gon Land Co., 177 N.W. 196, 209 Mich. 

[d] Reduction in amount of sale of 
certificate from amount bid cannot be 
taken advantage of by the owner, a 


to the amount he-must_ refund. 
Buchanan y. Griswold, 86 P. 1041, 37 
Colo. 18. 

[e] Revaluation of land not 


proper.—It is not proper for the court 
to inquire into the correctness of the 
assessed valuation of the land, for 
the purpose of showing the amount of 
taxes justly chargeable thereon, and 
to reduce the amount of taxes recov- 
erable by the holder of the invalid tax 
deed. Booge v. Ritchie, 43 P. 1144, 2 
Kan.App. 714. 

[f{] Assignee under purchaser at 


For later cases, developments and changes in the law see Annotations, same tithe and section number, 
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title is not entitled to a len for the taxes for which 
_ the sale was made, in the absence of a statute pro- 
viding for such lien,’® when entitled to reimburse- 
ment by means of a lien’* he may recover the amount 
of taxes which were a valid charge on the land at 


a the time of the sale.87 


[§ 2078] b. Purchase Price. 


resale by state is entitled to reim- 
bursement for all taxes assessed 
against the land and paid by him. 
Hurst v. Munson, 238 S.W. 42, 152 
Ark. 313. 

[g] Purchaser at resale is entitled 


a _ to reimbursement for valid delinquent 


taxes paid by him. Levy v. Inman, 
229 P. 436, 103 Okl. 90. 

85. Nichols v. Russell, 123 S.W. 
1032, 141 Mo.App. 140. 

Lien for reimbursement generally 
See supra § 2075. 

86. See supra § 2075. 

87. Paine v. Palmborg, 79 P. 330, 
20 Colo.App. 432; Polenqueen v. Mc- 
Allaster, 67 P. 826, 64 Kan. 263; Crab 
Orchard Banking Co. v. Saunders, 191 
S.W. 652, 174 Ky. 68; Fish v. Genett, 
56 S.W. 813, 22 Ky.L. 177; Richards v. 
Collins,-|27.. Ont. 390). 3\’Ont.w.N. 
1479, 22 Ont.W.R. 592, 23 Ont.W.R. 
499 


{a] Successor of interest of life 
tenant cannot recover taxes accruing 
during the term of the life estate by 
means of a lien. Victoria Copper Min- 
ing ‘Go. ‘v. Rich, 193 F..314, 113 C.C.A. 


Where sale is void, no right to 
such lien exists. Mullins v. Rader, 
264 S.W. 1058, 204 Ky. 431. 

88. See supra §§ 1973-2065. 

g9. Ark.—Gregory vy. Bartlett, 17 
S.-W. 344, 55 Ark. 30. : 

Colo.—Ireland v. Gunnison Moun- 


“tain Coal, etc., Co., 286 P. 280, 87 Colo. 


193; Pueblo Realty Co. v. Tate, 75 
P. 402; 32 Colo. 67. 

Tll.— Schmidt v. Glos, 124 N.E. 573, 
289 Ill. 576; Judson v. Freutel, 107 N. 
BE. 207, 266 Ill. 24; Lauer v. Weber, 52 
N.E. 489, 177 Ill. 115; Miller v. Cook, 
25 N.E. 756, 135 11]. 190, 10 L.R.A. 292; 
Smith v. Prall, 24 N.B. 521, 133 111. 
308; Langlois v. Stewart, 41 N.E. 177, 
156 Ill. 609; Cotes v. Rohrbeck, 28 
eH 1220, 139 T1L* 58252 Gage 'v.. Du 
Puy, 24 N.E. 541, 26 N.E. 386, 137 111. 
652; Gage v. Nichols, 25 N.E. 672, 
135 Ill. 128; Ames v. Sankey, 21 N.E. 
579, 128 Ill. 528; Gage v. Caraher, 17 
N.E. 579, 125 Ill. 447; Gage v. Pirtle, 
17 N.EB. 34, 124 Ill. 502; Gage v. Wa- 
terman, 13 N.E. 543, 121 Ill. 115; 
Barnett v. Cline, 60 Ill. 205; Woodard 
v. Glos, 113 Ill.App. 353. 

Iowa.—Stinson v. Richardson, 48 
Iowa 541. 

Kan.—Pickett v. Frazier, 227 P. 368, 
116 Kan. 456; Hoffman v. Groll, 12 P. 
34, 35 Kan. 652. 

La.—Flanagan v. Land Develop- 
ment Co. of Louisiana, 83 So. 39, 145 
La. 843; Foreman v. Hinchcliffe, 30 
So. 762, 106 La. 225; McDonald v. 
Fields, 2 La.App. 196. 

Mich.—Morrison v. Semer, 129 N.W. 
1, 164 Mich. 208. 

Minn.—Fry v. Gatchell, 161 N.W. 
511, 136 Minn. 225. 

Mo.—Queen City Inv. Co. v. Kreider, 
31 S.W.(2d) 1002; Pitkin v. Shacklett, 
17 S.W. 641, 106 Mo. 571; Pitkin v. 
Reibel, 16 S.W. 244, 104 Mo. 505. 


In actions coneern- 
ing tax titles,** the right of reimbursement of the 
holder of the invalid tax title includes the amount 
of the purchase money, or the price actually paid 
by the purchaser at the tax sale,*® to the extent ap- 
plied to payment of taxes on the property.®® Where 
a statute provides that, in order for a decree de- 
priving the purchaser of the property to be entered, 
the owner must have repaid to him the full amount 
of taxes, costs, and penalties paid by him,®! and 
that the purchaser shall recover against the county 
the excess of the purchase price over such refund by 
the owner, such excess is the difference between the 
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denied.” 


N.Y.—Wheeler v. State, 83 N.E. 54, 
190 N.Y. 406, 123 Am.S.R. 555. 

N.D.—State Finance Co. v. Beck, 
109 INSW. "357, TS2N.- PD. (874: 

S.D.—McKinnon v. Fuller, 146 N.W. 
910, 33 S.D. 582. 

Tex.—Moore v. Rogers, 99 S.W. 
1023, 100 Tex. 361; Rogers v. Moore, 
(Civ.App.) 94 S.W. 114. 

Wash.—Slocum vy. Peterson, 229 P. 
20, 131 Wash. 61, 40 A.L.R. 1071. 

W.Va.—Collins v. Reger, 57 S.E. 
743, 62 W.Va. 195; Siers v. Wiseman, 
52 S.H. 460, 58 W.Va. 340; McClain v. 
Batton, 40 S.E. 509, 50 W.Va. 121. 

Ont.—Churcher v. Bates, 42 U.C.Q. 
B. 466. 

[a] Assignee under purchaser at 
resale by state is not entitled to re- 
imbursements for the purchase price 
his vendor paid. Hurst v. Munson, 
238 S.W. 42, 152 Ark. 313. 

[b] Bxcess.——In setting aside a 
tax deed, the owner need not reim- 
burse the purchaser for the amount 
paid at the sale, which is over and 
above the taxes, penalties, and costs. 
Cordano v. Kelsey, 151 P. 391, 28 Cal. 
Appr 96 , 

$0. Ark.—Anderson v. Williams, 26 
S.W. 818, 59 Ark. 144. 

Cal.—O’Reilly v. All Persons, 154 
P. 474,29 Cal.App. 49; Cordano v. 
Kelsey, 151 P. 391, 28 Cal.App. 9. 

Colo.—HMmpire Ranch & Cattle Co. v. 


Lanning, 113 P. 491, 49 Colo. 458; 
Mitchell vy. Arkell, 32 P. 720, 3 Colo. 
App. 253. 


Ill.—Reed v. Tyler, 56 Ill. 288. 

Kan.—Auld v. McAllaster, 23 P. 165, 
43 Kan. 162; Ritchie v. Mulvane, 17 P. 
830, 39 Kan. 241. 

La.—Williams y. Chaplain, 36 So. 
859, 112 La. 1075; Hopkins v. Suc- 
cession of Daunoy, 33 La.Ann. 1423. 

Mich.—Sinclair v. Learned, 16 N.W. 
672, 51 Mich. 335. 

Minn.—Kimball v. Marine Nat. 
Bank, 128 N.W. 678, 112 Minn. 450. 

Miss.—Martin v. Swofford, 59 Miss. 
328, 

S.D.—Easton v. Cranmer, 102 N.W. 
944, 19 S.D. 224. 

Tenn.—Bloomstein v. Brien, 3 Tenn. 
Ch, 55. 

Wis.—Chippewa River Land Co. v. 
J. L. Gates Land Co., 94 N.W. 57, 95 
N.W. 954, 118 Wis. 345. 

Ont.—Haisley v. Somers, 13 Ont. 
600. \ 
91. See supra § 2063. 

92. Coleman v. Los Angeles Coun- 
ty, 182 P. 440, 180 Cal, 714. 

[a] Conclusiveness of decree 
against owner.—A county is not 
bound by a decree in an action con- 
cerning a tax title. Coleman v. Los 
Angeles County, 182 P. 440, 180 Cal. 


714. 

93. See supra §§ 2072, 20738. 

94. Coulter v. Mahaska County, 17 
Iowa 92; Wilson v. Butler County, 
42 N.W. 891, 26 Neb. 676, 4 L.R.A. 589; 
Roberts v. Adams County, 30 N.W. 


405, 20 Neb. 409; McCann y. Otoe 
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amount of the purchaser’s bid and the amount re- 
funded him by the owner.°®2 
holder of an invalid tax title is entitled to seek re- 
lief by way of a separate action against the taxing 
body®® he is entitled to recover the amount of’ the 
purchase price paid.?4 
officials are authorized to make reimbursement with- 
out suit,?® the amount to be so refunded includes 
the amount of the bid.?% 
imbursement of a holder of an invalid tax title®” 
extends to entitle him to repayment of the amount 
paid in making his purchase.’ 

[§ 2079] c. Amount Required for Redemption. 
While there is authority that, in an action concern- 
ing the tax title,°® the holder of an invalid tax title 
may recover such amount as would have been neces- 
sary to effect a redemption, such relief has also been 


Moreover, where such 


So also, where designated 


Commonly, the lien for re- 


[§ 2080] d. Subsequent Taxes Paid. The right of 


County, 2 N.W. 707, 9 Neb. 324; Grief- 
enkamp v. Cresap, 26 OhioCir.Ct.N.S. 
177; Barden v. Columbia County, 33 
Wis. 445, 14 Am.R. 762. 

95. See supra § 2074. 

96. Auditor-Gen. v. Patterson, 89 
N.W. 884; 122 Mich. 39; Jenkinson y. 
Auditor-Gen., 62 N.W. 163, 104 Mich. 
34; State v. Chisago County, 131 N.W. 
792, 115 Minn. 6, Ann.Cas.1912D 669; 
Stewart v. Bernalillo County, 70 P. 
aay 11 N.M. 517 [aff 75 P. 48, 12 N.M. 


97. See supra § 2075. 

98. Ark.—Files v. Jackson, 106 S. 
W. 950, 84 Ark. 587. ; 

Idaho.—Johnson v. Sowden, 136 P. 
1136, 25 Idaho 227. 

Ind.—Barnum v. Rallihan, 112 N.E. 
561, 63 Ind.App. 349. 

Kan.—Polenqueen v. McAllaster, 67 
P. 826, 64 Kan. 263; Jackson v. Chal- 
liss, 24 P. 87, 41 Kan. 247. 

Ky.—Shawler v. Carter, 298 S.W. 
714, 221 Ky. 248; Shawler v. Carter, 
286 S.W. 779, 215 Ky. 601; De Sembly. 
v. Dedman, 170 S.W. 529, 161 Ky. 128; 
Walker v. Fields, 144 S.W. 74, 147 
Ky. 380; White v. McIntosh, 139 S. 
W. 1057, 145 Ky. 59; Bradley v. Sears, 
127 S.W. 782, 138 Ky. 230; Hamilton 
v. Steele, 117 S.W. 378. 

Miss.—Capital State Bank v. Lewis, 
2 So. 243, 64 Miss. 727. 

Neb.—John v. Connell, 85 N.W. 82, 
61 Neb. 267 [mod on other ground 
89 N.W. 806, 64 Neb. 233]; Medland v. 
Linton, 82 N.W. 866, 60 Neb. 249; 
Alling v. Nelson, 75 N.W. 581, 55 Neb. 
161; Johnson v. Finley, 74 N.W. 1080, 
54 Neb. 733; Roads v. Estabrook, 53 
N.W. 64, 35 Neb. 297. 

N.D.—Leach vy. Rolette County, 151 
N.W. 768, 29 N.D. 593. 

Okl.—Cooley v. Smith, 281 P. 255, 
139 Okl. 101. 

Tenn.—Strother v. Reilly, 58 S.W. 
332, 105 Tenn. 48. 

[a] Well considered case.—Stroth- 
a v. Reilly, 58 S.W. 3382, 105 Tenn. 


8. 

[b] Special taxes for municipal 
purposes are included. Millikin v. 
Ham, 4 N.E. 60, 104 Ind. 498. 

[ec] TBaxes for which certificate 
was issued to successor of owner can- 
not be recovered by means of a lien. 
McCoy v. Hickman, 116 P. 825, 85 Kan. 
309 


09. 

[d] Taxes partly invalid.—Where 
the record shows an attempted tax 
sale and that the purchaser paid in 
good faith taxes, some of which were 
a valid charge upon the land, he is 
entitled to foreclose his lien for so 
much of the tax as was actually due. 
Medland v. Schlenter, 95 N.W. 342, 
1 Neb. (Unoff.) 134. 


99. See supra §§ 1973-2065. 

1. Allen v. Buckley, 7 S.W. 10, 94 
Mo. 158. 

2. Gage v. Du Puy, 24 N.EB. 541, 


137 Ill. 652 [aff 26 N.E. 386, 137 Il. 
652];-Gage v. Pirtle, 17 N:By 34, 124 
Tll. 502. 
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reimbursement of a holder of an invalid tax title ordi- 
narily includes any taxes on the premises which have 
been paid by him since the sale, whether relief is 
sought in an action concerning the tax title* in a 
separate action against the owner, to the extent such 


3. U.S.—Brictson Mfg. Co. v. Close, 
25 F.(2d) 794 [pet dism 49 S.Ct. 249, 
278 U.S. 666, 73 L.Ed. 571]; Indiana, 
ete., Lumber, etc., Co. v. Milburn, 161 
¥F. 531, 88 C.C.A. 473; Lamb v. Far- 
retl; (2]° By ib. 

Ark.—Gregory v. Bartlett, 17 S.W. 
344, 55 Ark. 30; Boehm v. Porter, 17 
S.W. 1, 54 Ark. 665; Cole v. Moore, 
34 Ark. 582. : 

Cal.—Holland v. Hotchkiss, 123 P. 
‘258, 162 Cal. 366, L.R.A.1915C 492; 
Joslin v. Shaffer, 225 P. 307, 66 Cal. 
App. 69; Jones v. Sturzenberg, 210 P. 
835, 59 Cal.App. 350; Squires v. Estey, 
165 P. 34, 33 Cal.App. 287; Gordano 
w, Kelsey, 151 P. 391, 28 Cal.App. 9. 

Colo.—Central Realty Co. v. Frost, 
232 P. 1111, 76 Colo. 413; Sweeney v. 
Amphlett, 176 P. 748, 67 Colo. 366; 
Charlton v. Kelly, 50 P. 1042, 24 Colo. 
273. 

Ill.— Schmidt v. Glos, 124 N.E. 578, 
289 Ill. 576; Strebel v. Glos, 110 N.E. 
778, 271 Ill. 65; Lauer v. Weber, 52 N. 
BH. 489, 177 Ill. 115; Cotes v. Rohrbeck, 
28 N.B.. 1110, 139 Ill... 532; Gage. v. 
Du Puy, 24 N.E. 541, 26 N.E. 386, 137 
Ill. 652; Miller v. Cook, 25 N.E. 756, 
135 Ill. 190, 10 L.R.A. 292; Smith v. 
Prall, 24 N.E. 521, 133 Ill. 308; Ames 
vy. Sankey, 21 N.E. 579, 128 Ill. 523; 
Gage v. Caraher, 17 N.B. 777, 125 Ill. 
447; Gage v. Pirtle, 17 N.E. 34, 124 Ill. 
502; Gage v. Waterman, 13 N.E. 543, 
121 Ill. 115; Barnett v. Cline, 60 Ill. 
oes. Woodard v. Glos, 113 Ill.App. 
353. 


Iowa.—Harrison vy. Sauerwein, 30 
N.W. 571, 70 Iowa 291; Harber v. 
Sexton, 23 N.W. 635, 66 Iowa. 211; 
Early v. Whittingham, 43 Iowa 162. 

Kan.—Pickett v. Frazier, 227 P. 368, 
116 Kan. 456;, Hills v. Allison, 100 P. 
651, 79 Kan. 617; Coonradt v. Myers, 
2. P. 858, 31. Kan. -30; | -Hentig - v. 
Thomas, 53 P. 80, 7 Kan.App. 115. 

La.—Walsh v. Harang, 20 So. 202, 
48 La.Ann. 984; Davenport v. Knox, 
34 La.Ann. 407; McDonald v. Fields, 
2 La.App. 196. ; 

Mich.—Young v. Blanchard, 130 N. 
W. 694, 165 Mich. 340; Sinclair v. 
Learned, 16 N.W. 672, 51 Mich. 335. 

Minn.—Fry v. Gatchell, 161 N.W. 
511, 136 Minn. 225; Kimball v. Marine 
Nat. Bank, 128 N.W. 678, 112 Minn. 
450; Robert P. Lewis Co. v. Knowlton, 
86 N.W. 875, 84 Minn. 53. 

: Miss.—Dees vy. Kingman, 80 So. 528, 
119 Miss. 199; Edwards v. Butler, 47 
So. 801, 94 Miss. 678. 

Mo.—Queen City Inv. Co. v. Kreid- 
er, 31 S.W.(2d) 1002; Pitkin v. 
Shacklett, 17 S.W. 641, 106 Mo. 571; 
Pitkin v. Reibel, 16 S.W. 244, 104 Mo. 
505. 

N.H.—Greeley v. Beckman, 75 A. 
528, 75 N.H. 413. 

N.D.—O’Neil v. Tyler, 53 N.W. 434, 
3 N.D. 47. 

Okl.—Sarkeys v. Lee, 300 P. 3838, 149 
Okl. 287; Levy v. Inman, 229 P. 436, 
103 Okl. 90. 

S.D.—McKinnon v. Fuller, 146 N.W. 
910, 33 S.D. 582. 

Tenn.—Hamilton v. Brownsville 
Gaslight Co., 90 S.W. 159, 115 Tenn. 
150; Bloomstein vy. O’Brien, 3 Tenn. 
Ch) 55. 

Tex.—Pomeroy v. Pearce, (Commn. 
App.) 291 S.W. 214 [rev (Civ.App.) 
281 S.W. 315]; Rousset v. Settegast, 
(Civ.App.) 210 S.W. 219; Murphy v. 
Williams, (Civ.App.) 56 S.W. 695. 

Wash.—Slocum v. Peterson, 229 P. 
20, 131 Wash. 61, 40 A.L.R. 1071. 

W.Va.—McClain vy. Batton, 40 S.E. 
509, 50 W.Va. 121. - 


Wis.—Morrow v. Lander, 45 N.W. 
956, 77 Wis. 77. 
Ont.—Haisley v. Somers, 13 Ont. 


600; Churcher v. Bates, 42 U.C.Q.B. 
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[a] As against bona fide purchaser 
of the land without notice of the 
claim, no recovery may be had. Forey 
v. Bigelow, 9 N.W. 313, 56 Iowa 381. 

[b] Reason for rule.—A purchas- 
er’s payment of subsequent taxes is 
encouraged in order that the taxing 
body may obtain its revenue prompt- 
ly. Fry v. Gatchell, 161 N.W. 541, 136 
Minn. 225. 

[c] Time of payment of taxes.— 
(1) Neither a statute providing that 
plaintiff entitled to a judgment setting 
aside a tax sale shall pay into court 
for the person claiming under the tax 
sale the amount for which the land 
was sold and the amount paid by such 
person for taxes levied on the prem- 
ises subsequent to the sale, with in- 
terest, nor a mandate of the supreme 
court, in a suit by the beneficial hold- 
er of a trust deed to set aside tax 
titles, that plaintiff was entitled to 
have the tax deeds set aside on pay- 
ment of the amounts for which the 
lands were sold, ‘as well as_the 
amounts of subsequent taxes paid by 
the tax title claimants,” with interest, 
in compliance with the statute, issued 
in the absence of any showing that 
any taxes had been paid subsequent to 
the commencement of the suit, or that 
the tax title claimant claimed reim- 
bursement of any such taxes, requires 
plaintiff to reimburse the tax title 
claimant: for any payment of taxes 
made after the commencement of the 
suit. Roach v. Sanborn Land Co., 122 
N.W. 1020, 140 Wis. 435. (2) Where, 
in an action to determine adverse 
claims based on a tax sale, judgment 
is for defendant, plaintiff was not 
entitled to recover from defendant 
taxes paid by him after the trial, but 
before the filing of the findings of the 
court. Kimball v. Marine Nat. Bank, 
128 N.W. 678, 112 Minn. 450. 

[d] Effect of payment as owner.— 
Where the holder of a tax deed from 
the state paid the tax not in pursuit 
of the state’s title, but as the owner 
of property, payment was voluntary, 
and reimbursement cannot be had 
from the original owner of land un- 
der Pol. Code, § 3898 subd 5. Butter- 
field _v. Union Hollywood Water Co., 
179 P. 524, 39 Cal.App. 605. 

[e] Effect of offer to redeem.—(1) 
A purchaser is entitled to reimburse- 


‘ment for taxes paid before offer to 


redeem (Hisey y. Sloan, 22 S.W.(2d) 
1005, 180 Ark. 797) (2) but not after- 
ward, under Crawford & M. Dig. § 
10096 (Hisey v. Sloan, supra). 

[f] Taxes paid by strangers to 
proceeding are recoverable where it 
is shown that they were paid in behalf 
of the holder of the tax title. Guise 
v. Early, 33 N.W. 6838, 72 Towa 283. 

{g] Grantees holding under color 
of title-—(1) Remaindermen assert- 
ing title to land sold for taxes fifty 
years before, and since held by suc- 
cessors of purchaser in good faith 
and under color of title, were required 
to pay for taxes notwithstanding no 
tax deed was issued till after suit 
was brought (Crawford & M. Dig. § 
3708). Jones v. Fowler, 285 S.W. 363, 
171 Ark. 594. (2) As respects a claim 
for taxes, deeds from a purchaser at 
a tax sale to whom the tax deed had 
not been issued constituted color 
of title. Jones v. Fowler, supra. 

{[h] Statutory election of relief by 
owner.—(1) Where the owner, suc- 
ceeding in ejectment, is entitled by 
statute to elect to take the value of 
the land, without improvements, ‘he 
must reimburse the tax deed holder 
the amount of taxes advanced as was 
levied separately on the land apart 
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payment has relieved the land from a legal charge,* 
except in cases where the tax sale was absolutely 
void,> or in a separate action against the taxing 
body* by way ofa lien therefor which will cover 
taxes subsequently assessed on the land and paid,’ 


from improvements. Hills v. Allison, 
100 P. 651, 79 Kan. 617. (2) Separate 
assessment of land and improvements 
see supra § 795. 

[i] Taxes paid subsequent to ac- 
quisition of title are not recoverable. 
Roach v. Sanborn Land Co., 122 N.W. 
1020, 140 Wis. 435. 

[ji] Zaxes assessed subsequent to 
sale alone may be recovered. Morrow 
v. Lander, 45 N.W. 956, 77 Wis. 77. 

[k] Absolutely void sale bars re- 
lief. Roberts v. Deeds, 10 N.W. 740, 
57 Iowa 320. See Murphy v. Williams, 
(Tex.Civ.App.) 56 S.W. 695 (recogniz- 
ing rule). 

{1] Owner’s offer to reimburse for 
such payment will entitle the grantee 
of an invalid tax title to such relief. 
Early v. Whittingham, 43 Iowa 162. 

4 Joliet Stove Works v. Kiep, 82 
N.E. 875, 230 Ill. 550, 12 Ann.Cas, 227 
[aff 132 Ill.App. 457]; Tifft v. Chi- 
cago College of Medicine and Surgery, 
212 JIll.App. 286; Barke v. Early, 33 
N.W. 677, 72 Iowa 273; Thompson v. 
Savage, 47 Iowa 522; Fenton v. Way, 
40 Iowa 196. 

[a] Payment after redemption.— 
A purchaser of land at a tax sale can- 
not demand from the original owner 
repayment of taxes paid after re- 
demption. Byington v. Allen, 11 


Iowa 3. 

[b] Subsequent taxes improperly 
levied cannot be recovered. Tifft v. 
Chicago College of Medicine and 
Surgery, 212 Ill. App. 286. 

5 Barke v. Early, 33 N.W. 677, 72 
Towa 273; Croskery v. Busch, 74 N. 
W. 464, 116 Mich, 288; McHenry v. 
Brett, 81 N.W. 65, 9 N.D. 68; Broxon 
v. McDougal, 7 S.W. 591, 70 Tex. 64. 

[a] Reason for rnle.—The simple 
and obvious reason is that the tax 
was not a lien on the land and so the 
person holding under the invalid title 
had no interest so as to entitle him to 
pay subsequent taxes. Barke v. 
Early, 33 N.W. 677, 72 Iowa 273. 

[b] Assignee purchaser does 
not have right. Roberts v. Fargo 
port a Bank, 79 N.W. 1049, 8 N. 

6. Wilson v. Butler County, 42 N. 
W. 891, 26 Neb. 676, 4 L.R.A. 589; 
Griefenkamp v. Cresap, 26 OhioCir. 
Ct.N.S. 177. 

[a] Voluntary payment (1) con- 
stitutes claimant an exception. 
Lindsey v. Boone County, 60 N.W. 
173, 92 Iowa 86; Lackey v. Mercer 
County, 9 Pa. 318. (2) Purchaser on 
resale is within the rule. Auditor- 
Gen. v. Patterson, 80 N.W. 884, 122 


Mich. 
[b] Notice of invalidity of title 
prevents application of the rule. 


Scott v. Chickasaw County, 3 WwW. 
820, 58 Iowa 470. th x 
7  #Ala.—Sheffield City Co. 
Tradesman’s Nat. Bank, 32 So. 59 
131 Ala. 185. 
Ark.—Files v. 
950, 84 Ark. 587. 
Colo.—Paine v. Palmborg, 79 P. 3 
20 Colo.App. 432. . wh 
Iowa.—Buck v. Holt, 37 N.w. 
74 Iowa 294. eee 
sok e uch Gok — ee 116 P. 
an. ; Jackson v, Challi 
21 P. 87, 41 Kan. 247. vies eS 
Ky.—Crab Orchard Banking Co. v. 
Saunders, 191 S.W. 652, 174 Ky. 68: 
Hamilton v. Steele, 117 S.W. 378: 
ask v. Genett, 56 S.W. 818, 22 Ky.L. 
Minn.—Comstock y. Devlin, 108 N. 
W. 888, 99 Minn. 68. 
Miss.—Capital State Bank y. Lewis, 
2 So. 248, 64 Miss. 727. 
Neb.—Toy v. HcHugh, 87 N.w. 
John v. Connell, 


Vv. 
8, 


Jackson, 106 S.w. 


1059, 62 Neb. 820; 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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_ or previous taxes paid after the sale,’ or as to a re- 
fund by designated officials without suit;® but where 
the sale was for illegal or absolutely void taxes, no 
lien exists for subsequent taxes paid.?° 
to reimbursement by lien exists where the tax pur- 
chaser voluntarily had the land assessed to himself 
and paid the subsequent taxes on such assessment.!! ° 
Costs are usually recover- 
able by a holder of an invalid tax title in seeking re- 
imbursement by a separate action against the tax- 
ing body,'* by an action concerning the tax title,!+ 
by means of a lien,!® or as to a refund by designated 


[§ 2081] e. Costs.12 


officials without suit.1§ 
[§ 2082] f. Expenditures. 


tax titles includes reimbursement 
penditures.!7 


85 N.W. 82, 61 Neb. 267 [mod on other 
ground 89 N.W. 806, 64 Neb. 233]; 
Medland v. Connell, 77 N.W. 437, 57 
Neb. 10]; Johnson vy, Finley, 74 N.W. 
1080, 54 Neb. 733; Roads v. Hsta- 
brook, 53 N.W. 64, 35 Neb. 297; Mer- 
Oe v. Hemple, 22 N.W. 775, 17 Neb. 
345. 

Okl1.—Cooley v. Smith, 281 P. 255, 
139 Okl. 101. 

Tenn.—-Strother v. Reilly, 58 S.W. 
332, 105 Tenn. 48. 

Wash.—Wheeler Co. v. Pates, 86 P. 
625, 43 Wash. 247. 

Ont.—Richards v. Collins, 27 Ont. 
L. 390, 3 Ont.W.N. 1479, 22 Ont.W.R. 
592, 23 Ont.W.R. 499. 

[a] Im absence of statutory lien, 
the purchaser of an invalid tax title 
does not obtain a lien for taxes sub- 
sequently paid by him. Nichols v. 
Russell, 123 S.W. 1032, 141 Mo.App. 
140. 

[b] Payment by owners listing 
land in own names prevents the pur- 
chaser’s recovery under the_ lien. 
Kentucky Lands Inv. Co. v. Wilhoit, 
143 S.W. 45, 146 Ky. 618; Kentucky 
Lands Inv. Co. v. Simmons, 143 S.W. 
43, 146 Ky. 588. 

[c] Offset by benefits.—Where one 
illegally occupied land under a tax 
title, he could not recover on account 
of taxes paid by him during occu- 
pancy, where they were more than 
offset by the benefits he had received 
from the premises. Clugston v. Rog- 
ers, 169 N.W. 9, 203 Mich. 339. 

[d] Subsequent void tax sale can- 
not in any way affect the statutory 
lien for reimbursement in favor of 
anyone paying subsequent delinquent 
taxes on real estate under a void tax 
title. Hight v. Greer, 224 S.W. 610, 
145 Ark. 202. 

{e] Extinguishment.—The statu- 
tory lien in favor of any one paying 
delinquent taxes on real estate under 
a void tax title is extinguished or lost 
by a later valid tax sale. Hight v. 
Greer, 224 S.W. 610, 145 Ark. 202. 

[f] Surrender of certificate as to 
subsequent taxes in reliance on sup- 
posed prior title is not a waiver of 
the lien. Warroad Co-op. Creamery 
Co. v. Hoyez, 233 N.W. 824, 182 Minn. 


W3: 

[gz] Subsequent special assess- 
ments cannot be recovered by means 
of a lien for subsequent general tax- 
es. State v. Fevistenan, 129 N.W. 81, 
20 N.D. 540. 

[h] Payment prior to actual occu- 

mcy does not give a lien for reim- 

ursement. Pfefferle v. Wieland, 62 
N.W. 396, 60 Minn. 328. 

[i] Whether paid before or after 
bec delinquent, lien may include 
taxes paid after the giving of a de- 
fective notice of redemption. Culli- 
gan v. Cosmopolitan Co., 148 N.W. 
273, 126 Minn. 218; Comstock-Ferre 
& Co. v. Devlin, 108 N.W. 888, 99 Minn. 


68. 

{i] Assignee of purchaser from 
county which purchased at sale is not 
entitled to taxes paid after his as- 


In actions concerning 
the tax title, the amount allowed a holder of invalid 
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So no right 


covered.”° 


pensation. 
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mined litigation is too speculative to permit reim- 
bursement therefor.‘s Expenses in endeavoring to 
obtain reimbursement of money to which a right 
of reimbursement exists may not. be recovered ;1® 
and also amounts paid for executions of deeds to 
which the claimant was not entitled may not be re- 


[§ 2083] g. Improvements?!—(1) Right to Com- 
In an action coneerning the tax title?? 
the holder of the invalid tax title, who has, in good 
faith,** put lasting and valuable improvements upon: 
the land during his oeccupaney, is commonly entitled 


to recompense by the owner for the value of such 


for various ex- 


However, the expense of an undeter- 


signment. Leach v. Rolette County. 
LoT NW... (68,.29 N:D! 7593. 

8 Toy v. McHugh, 87 N.W. 1059, 
62 Neb. 820; John v. Connell, 85 N.W. 
82, 61 Neb. 267 [mod on other ground 
89 N.W. 806, 64 Neb. 233]; Medland 
v. Connell, 77 N.W. 437, 57 Neb. 10; 
Roads v. Estabrook, 53 N.W. 64, 35 
Neb. 297. 

9. Auditor-Gen. v. Patterson, 80 N. 
W. 884, 122 Mich. 39; State v. Chi- 
sago County, 131 N.W. 792, 115 Minn. 
6, Ann.Cas.1912D 669. 

10. Barke v. Early, 33 N.W. 677, 
72 Iowa 273; Roberts v. Deeds, 10 N. 
W. 740, 57 Iowa 320; Byington v. 
Wood, 12 Iowa 479; Croskery v. 
Busch, 74 N.W. 464, 116 Mich. 288; 
Pfefferle v. Wieland, 56 N.W. 824, 55 
Minn. 202; Broxon v. M’Dougal, 7 S. 
W. 591, 70 Tex. 64. See Peterson v. 
Kittredge, 3 So. 65, 65 Miss. 33, dis op 
5 So. 824 (where a portion of the tax 
for which the sale was made was le- 
gal, and the purchaser was held en- 
titled to a lien for subsequent taxes 


paid). 

{a] Reasons for rule.—(1) The 
simple and obvious reason is that 
Such taxes are not a lien on the land 
so as to obligate the owner and so the 
sale passed no interest or title to the 
purchaser under which he was au- 
thorized to make the payment. Barke 
v. Barly, 33 N.W..677, 72 Iowa. 278. 
(2) Voluntary payment. Croskery v. 
Busch, 74 N.W. 464, 116 Mich. 288; 
Broxson v. M’Dougal, 7 S.W. 591, 70 
Tex. 64. 

11. Tradesmen’s Nat. Bank v. Shef- 


field City Co., 34 So. 625, 137 Ala. 547; 


Smith v. Anderson, 18 B.C. 453 (prior 
to statute creating lien). 

12. Generally see Costs 15 C.J. pl. 

13. Wilson v. Butler County, 42 
N.W. 891, 26 Neb. 676, 4 L.R.A. 589; 
Roberts v. Adams County, 30 N.W. 
405, 20 Neb. 409. 

14. Ark.—Anderson v, Williams, 
26 S.W. 818, 59 Ark. 144; Cole v. 
Moore, 34 Ark. 582. 

Cal.—Holland v. Hotchkiss, 123 P. 
258, 162 Cal: 366, L.R.A.1915C . 492; 
Joslin vy. Shaffer, 225 P. 307, 66 Cal. 
App. 69; Jones v. Sturzenberg, 210 P. 
835, 59 Cal.App. 350; Squires v. Es- 
tey, 165 P. 34, 33 Cal.App. 287; Cor- 
dano v. Kelsey, 151 P. 391, 398, 28 Cal. 


App. 9. 

Ill.—Woodard v. Glos, 113 Ill.App. 
358. 

Iowa.—Buckley v. Early, 33 N.W. 
769, 72 Iowa 289. 

Kan.—Auld v. McAllaster, 23 P. 165, 
43 Kan. 162; Geer v. Thrasher, 16 P. 
94, 37 Kan. 657; Russell v. Hudson, 
28 Kan. 99; Barker v. Mecartney, 62 
P. 439, 10 Kan.App. 130; Hentig v. 
Thomas, 53 P. 80, 7 Kan.App. 115; 
Booge v. Ritchie, 43 P. 1144, 2 Kan. 
App. 714. 

Land Develop- 


La.—Flanagan v. 
ment Co. of Louisiana, 83 So. 39, 145 


La. 7 

Mich.—Legg v. Bower, 180 N.W. 
452, 212 Mich. 403. 

Mo.—Pitkin vy. Shacklett, 17 S.W. 
641, 106 Mo. 571; Pitkin v. Reibel, 16 


improvements when the sale is afterward set aside 
for irregularities or the purchaser is dispossessed by 
law.?* However, in other jurisdictions no reimburse- 


S.W. 244, 104 Mo. 505. 
Okl.—Levy v. Inman, 229 P. 436, 103 
Okl. 90. 

Or.—Gordon v. Adams, 268 P. 60, 
125 Or. 662 [mod on other grounds 
270 P. 474, 126 Or. 586]. 

Tenn.—Bloomstein v. Brien, 3 Tenn. 
Onis 5: 

W.Va.—Collins v. Reger, 57 S.E. 
743, 62 W.Va. 195; Siers v. Wiseman, 
52 S.E. 460, 58 W.Va. 340. 


[a] Costs of advertising recover- 
able. Lamb v. Farrell, 21 F. 5. 
[b] Costs made subsequent to sale 


are not generally chargeable to the 
owner. Covell v. Young, 9 N.W. 694, 
11 Neb. 510. 

[c]. Refusal of tender prevents 
purchaser from recovering costs. 
Rexford v. Phillips, 74 S.E. 337, 15% 
N.C. 213: 

15. Files v. Jackson, 106 S.W. 950, 
84 Ark. 587; McCoy v. Hickman, 116 
P. 825, 85 Kan. 309; Polenqueen vy. 
McAllaster, 67 P. 826, 64 Kan. 263; 
Jackson v. Challiss, 21 P. 87, 41 Kan. 
247; Shawler v. Carter, 298 S.W. 714, 
221 Ky. 248; Shawler v. Carter, 286 S. 
W. 779, 215 Ky. 601; De Sembly v. 
Dedman, 170 S.W. 529, 161 Ky. 128; 
Fish v. Genett, 56 S.W. 813, 22 Ky.L, 
177; Cooley v. Smith, 281 P. 255, 139 
Okl. 101. But see Nichols-Frissell 
Co. v. Cook, 157 N.W. 1072, 133 Minn. 
153 (costs of attempted perfection 
of invalid title not within lien). 

16. State v. Chisago County, 131 
N.W. 792, 115 Minn. 6, Ann.Cas.1912D 


667. 

17. Schmidt v. Glos, 124 N.E. 573, 
289 Ill. 576; Judson vy. Freutel, 107 
N.E. 207, 266 Ill. 24; Williams v. 
Chaplain, 36 So. 859, 112 La. 1075. 

[a] Rule applied.—(1) Cost of re- 
cording certificate. Schmidt v. Glos, 
124 N.E. 5738, 289 Ill. 576; Judson v. 
Freutel, 107 N.W. 207, 266 Ill. 24. (2) 
Cost of issuance of deed. Schmidt v. 
Glos, supra; Judson y. Freutel, su- 
pra. Contra Hannahs v. Provine, 133 
N.W. 53, 28 S.D. 200. (3) Cost of 
recording deed. Schmidt v. Glos, su- 
pra; Judson v. Freutel, supra. 

[b] Expense of survey of land 
eannot be refunded. Johnson vy. 
Canty, 123 P. 2638, 162 Cal. 391. 

18. Numitor Gold Mining Co. v.. 
Katzer, 256 P. 464, 83 Cal.App. 161. 


19. Keyes v. State, 117 A. 166, 121 
Me. 306. 
20. Keyes v. State, supra. 


21. Right of: 

Action to recover for improvements. 
see supra § 2068. 

Defendant: 

Generally to recover for improve- 
ments see Improvements §§ 14-21. 

In action to quiet title generally to 
recover for improvements’ see 
Quieting Title § 270. 

Plaintiff in action to quiet title gen- 
erally to recover for improvements 
where his title is invalid see Quiet- 
ing Title § 266. 

22. See supra §§ 1973--2065. 

23. See infra § 2084. : 

24. See statutory provisions. 

[a] In Arkansas.—(1) Text rule 
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has been applied without mention of 
statute. Fordyce v. Vickers, 138 S.W. 
1010, 99 Ark. 500. (2) Crawford & 
M. Dig. § 3708, reénactment of Sandels 
& H. Dig. § 2595, applies so as to en- 
title a purchaser to recover the value 
of his improvements, even though a 
tax deed was issued subsequent to 
the commencement of the suit. Jones 
v. Fowler, 285 S.W. 363, 366, 171 Ark. 
594. (8) Sandels & H. Dig. § 2595, 
providing for affidavit of tender, re- 
quired as condition precedent to action 
for possession, to include value of im- 
provements made by purchaser, etc., 
and § 2597, providing for judgment 
in such action for defendant, to 
include such improvements, author- 
ize the giving of such relief to 
the purchaser. McCann v. Smith, 45 
S.W. 1057, 65 Ark. 305. (4) .Such 
statutory duty of the owner to pay 
for improvemefits is based upon the 
equity and justice of the claim of 
the party, who has made them in good 
faith, to compensation for the same, 
and not upon the legality or nonpay- 
ment of taxes. McCann v. Smith, su- 
pra [quot Jones v. Fowler, supra]. 
(5) The evident intent of the legis- 
lature was to encourage the purchase 
of lands sold for taxes, and to protect 
those making improvements on lands 
so purchased in good faith, by secur- 
ing to them compensation for the 
same, in the event they should for 
any reason fail to hold the land. Mc- 
Cann v. Smith, supra [quot Jones v. 
Fowler, supra]. (6) A grantee under 
a tax purchaser is entitled to recover 
for improvements made by predeces- 
sors in title. Stephens v. Clark, 181 
S.W. 895, 121 Ark. 292.° (7) But Mans- 
field Dig. §§ 2649, 2651, providing for 
compensation for improvements made 
on lands sold by collectors or auditors 
for nonpayment of taxes or purchased 
from the state as forfeited land, does 
not apply to a purchase prior to for- 
feiture. Hershey v. Thompson, 8 S. 
W. 680, 50 Ark. 484. (8) So, sucha 
statute does not apply in the case of 
land bought by the state at a tax 
sale and sold by it to a third per- 
son, since the statute does not affect 
the sovereign. Martin v. Roesch, 21 
S.W. 881, 57 Ark. 474. 

{b In Colorado under Gen. St. 
(1883) § 2934, requiring payment of 
value of improvements as condition 
precedent to recovery by owner in 
suit for possession, such payment 
must be made even though defendant 
tendered no issue thereon. Knowles 
v. Martin, 38 P. 467, 20 Colo. 393. 

{c] In Florida Rev. Gen. St. (1920) 
§ 795, providing for the payment by a 


' person recovering land sold for taxes 


of the value of improvements made 
upon the land in good faith by tax 
sale purchaser, does not apply, where 
defendant claims under a deed, from 
one who purchased at a tax sale. 
Porter v. Carroll, 92 So. 809, 84 Fla. 
62. 

{d] Im fllinois (1) purchaser’s 
duty to account for rents and profits 
entitles him to an allowance for per- 
manent improvements beneficial to 
the land. Gilbreath v. Dilday, 38 N. 
BH. 572, 152 Ill. 207. (2). Duty to ac- 
count for rents and profits see infra 
§ 2089. : 

te] In Kansas (1) under Gen. St 
(1901) § 5088, commonly termed the 
occupying claimant’s act, providing 
that the defeated tax title holder 
shall not be ejected by reason of the 
action of ejectment until he is paid 
the value of lasting and valuable im- 
provements made on the Jand, clear- 
ly is enacted because the successful 
claimant ought not obtain for noth- 
ing the benefit of such improvements 
made by the occupant. Pickett v. 
Frazier, 227 P. 368, 116 Kan. 456; Hills 
v. Allison, 100 P. 651, 79 Kan..617. 
(2) Such statutory right to recover 
for improvements extends to the 
holder of a certificate of sale. Ross 
v. Kelson, 98: P..772,,79 Kan: 105, 28 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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L.R.A.N.S. 1080. (3) But § 5091, au- 
thorizing the successful claimant to 
elect to take the value of the land, 
apart from that added by the im- 
provements, and leave the tax title 
holder in possession, was intended to 
cover the cases where the land was 
of little value and costly improve- 
ments have been placed thereon by 
the occupant. Hills v. Allison, supra. 
(4) Moreover, where a tax purchas- 
er is deprived of possession he is en- 
titled to claim the value of improve- 
ments under the ordinary occupying 
claimant’s act. Smith v. Smith, 15 
Kan. 290; Stebbins v. Guthrie, 4 Kan, 
358. (5) So, under the ordinary occu- 
pying claimant’s act, a tenant who 
acquires an invalid tax deed good on 
its face is entitled to Esa Ber ne 
for improvements made. Fite' We 
Douglass, 90 P. 769, 76 Kan. 60, 12 
L.R.A.N.S. 172. 

[f] In Louisiana, without refer- 
ence to statutes, it has been held that 
in actions concerning the tax title the 
purchaser of an invalid tax title is 
entitled to recover for improvements 
placed thereon by himself. Page v. 
Kidd, 46 So. 35, 121 La. 1; Bartley 
v. Sallier, 42 So. 657, 118 La. 93; West 
v. Negrotto, 27 So. 75, 52 La.Ann. 381; 
Hickman v. Dawson, 35 La.Ann. 1086; 
Davenport v. Knox, 34 La.Ann. 407; 
Gernon v. Handlin, 19 La.Ann. 25. 

{g] In Michigan Comp. L. (1897) § 
10995, permitting defendant in eject- 
ment to recover for improvements 
when defeated, applies to a tax pur- 
chaser as defendant. Thomas v. 
Wagner, 92 N.W. 106, 131 Mich. 601. 

[h] In Minnesota Gen. St. (1878) 
e 75 § 15, providing for recovery for 
improvements by any person having 
taken possession under color of title 
and having made the improvements 
but who has been ejected, has been 
applied to a tax sale purchaser. 
Jewell v. Truhn, 38 -N.W. 106, 38 
Minn. 433; Wheeler v. Merriman, 15 
N.W. 665, 30 Minn. 372. 

[i] In Mississippi a tax purchaser, 
defendant in an action to remove a 
cloud on the owner’s title, on losing 
the land is entitled to recover for im- 
provements he placed thereon. Ed- 
wards v. Butler, 47 So. 801, 94 Miss. 
678. 

{ij] In Nebraska (1) aside from 
Comp. St. (1922) § 5665, a tax pur- 
chaser whose deed is canceled is en- 
titled to reimbursement for improve- 
ments he made on the land. Brictson 
Mfg. Co. v. Close, 25 F.(2d) 794 [cert 
dism 49 S.Ct. 249, 278 U.S. 666, 73 L. 
Ed. 571]. (2) Under Comp. St. (1887) 
e 63 §§ 1-11, providing that occuping 
claimants of land who have made 
lasting and valuable improvements 
thereon and who have been evicted 
are entitled to recover for such im- 
provements when the title under 
which they held was derived from 
lawful public authority, and specify- 
ing proceedings therefor, a tax pur- 
chaser who has been ousted from pos- 
session by action of ejectment is en- 
titled to recover for improvements 
(Bresee v. Parsons, 127 N.W. 123, 87 
Neb. 327; Page v. Davis, 42 N.W. 875, 
26 Neb. 670), (83) even though § 11 
provides that the statute shall be 
limited to cases where the title is de- 
rived from sources other than from 
“such tax-titles, tax certificates,” ete., 
since the word “such” tthere applies 
alone to previous mention of tax- 
deeds, which mention is confined to § 
11 (Page v. Davis, supra). (4) Word 


-“such” as expressing identity see 
Such § 8. 1 
{k] In Ohio where purchaser is 


defeated in an action of ejectment, 
under the general claimant law he is 
entitled to recover for improvements 
placed on the premises during his oc- 


cupancy. Neiswanger v. Gwynne, 13 
Ohio 74. 
{1] In Oklahoma (1) under Occu- 


pying Claimant’s Act, one in posses- 
sion of land under a tax deed who 


' '" a | 
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makes lasting and valuable improve- 
ments, when defeated in a suit to 
quiet title by the original owner, is 
entitled to benefits of Comp. 

(1921) §§ 473-478, although deed is 
void. Elerick v. Reed, 240 P. 1045, 
113 Okl. 195,44 A.L.R. 474. (2) St. 
(1893) § 4499, authorizing the tax 
purchaser to demand the value of im- 
provements which he placed on the 
land when the owner has ejected him, 
is constitutional. Uhl v. Grissom, 
72 P. 372, 12 Okl. 322. (3) Constitu- 
tionality of betterment laws general- 
ly see Constitutional Law § 523. 

[m] In Pennsylvania (1) where, 
in ejectment, the owner recovers land 
sold for taxes as unseated on the 
ground that the lot was seated when 
assessed, under the act of 1842 the 
tax purchaser is entitled to the value 
of improvements he »made thereon 
(Lynch v. Brudie, 63 Pa. 206), (2) 
provided he did not know, when mak- 
ing them, that the land was seated 
(Lynch v. Brudie, supra). (3) Valid- 
ity of sale as seated and unseated 
land see supra § 1539. (4) Similarly, 
where a sale of unseated donation 
land, during the life of the soldier, is 
void, and the land is recovered by the 
owner by ejectment, under the act of 
1804, reénacted by the act of 1815, the 
tax purchaser is entitled to recover 
for improvements he made thereon. 
Steele v. Spruance, 22 Pa. 256; Coney 
v. Owen, 6 Watts 435. (5) EHExemp- 
tion of land granted by way of bounty 
see supra § 442. (6) Again, when the 
tax purchaser is defeated in an ac- 


tion of ejectment against him, on the _ || 


ground that taxes had been previous- 
ly paid, under the act of 1815 he is 
entitled to recover for his improve- 
ments. Gilmore v. Thompson, 3 
Watts 106. (7) So the right to im- 
provements in such case, as given by 
the act of 1804, is not limited to pur- 
chasers who are minors or insane. 
Creigh v. Wilson, .1 Serg.&R. 38. 

[n] In South Dakota Comp. L. § 
5455, providing that where, in an ac- 
tion for recovery of real property, 
permanent improvements made there- 
on by a defendant holding possession 
adversely under color of title in good 
faith may be recovered as a counter- 
claim, applies to a tax purchaser. 
Parker v. Vinson, 77 N.W. 1023, 11 S. 
AB Yet ey 

[o] In Texas (1) a purchaser at a 
void tax sale may recover for im- 
provements in suit in trespass to try 
title on equitable grounds. Pomeroy 
v. Pearce, (Commn.App.) 2 S.W.(2d) 
431 [rev (Civ.App.) 281 S.W. 315]. 
(2) Under Oldham & W. Dig. art 2044, 
general occupying claimant act, a tax 
sale purchaser is entitled to recover 
for his improvements where his title 
is determined defective or inferior. 
House v. Stone, 64 Tex. 677; Dorn v. 
Dunham, 24 Tex. 366. (3) The same 
has been held, without reference to 
statute, as to a grantee of the tax 
purchaser. Franklin v. Campbell, 23 
S.W. 1003, 5 Tex-Civ.App. 174. 

[p] In Was on, under IL. 
(1903) p 262 c 1387, the tax purchaser 
is entitled to improvements when de- 
prived of the land. Hembree v. Mc- 
Farland, 104 P. 837, 55 Wash. 605. 

[q] In Ontario (1) while recovery 
for improvements under Rev. St. c 180 
§ 159 cannot be had by a purchaser at 
a tax sale void for reasons other than 
because of uncertain or insufficient 
designation or description of the lands 
sold (Haisley v. Somers, 13 Ont. 600), 
(2) under ¢ 95 § 4 such purchaser is 
given relief where the improvements 
were made under a mistake of title 
(Haisley v. Somers, supra). (3) Un- 
der 33 Vict. ¢ 23 § 9, where a tax sale 
is invalid because of uncertain or in- 
sufficient description of the land and 
the purchaser is deprived of posses- 
sion thereof by an action of eject- 
ment, he is entitled to the value of 
improvements he placed thereon. 
Churcher v. Bates, 42 U.C.Q.B. 600. 


oe 


_ 
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ment for improvements is allowed in such action.25 
Improvements made while the state holds title may 
So also, the lien of the holder 
of the invalid tax title has been held to extend to 
recovery for improvements made thereon.27 
the absence of statutory: authorization, a purchaser 
at a resale by the county is not entitled to bring a 
separate action for recovery of amount expended for 


not be recovered.?® 


improvements.?§ 


[§ 2084] (2) Conditions. The right to reimburse- 
ment in an action concerning the tax title depends 
upon the owner’s actual or constructive knowledge 
of the tax and of the proceedings against the prop- 
erty*® so that, in the absence of such knowledge,?° 
or his fraud or negligence,*! he is not. liable there- 
for to the holder of the invalid tax title he ousts 
It is also essential to such re- 
covery that the improvements were made after the 


from possession.®2 


(4) But such relief is not available 
under the statute when the invalidity 
of the sale is for reason other than 
uncertain or insufficient description 
of the land sold. Edinburgh L. Assur. 
Co. v. Ferguson, 32 U.C.Q.B. 253. 

25. Wheeler v. State, 83 N.E. 54, 
190 N.Y. 406, 123 Am.S.R. 555. 

[a] In California (1) reimburse- 
ment for improvements cannot be 
claimed under Pol. Code § 3898 subd 
5. Gramson vy. Geniella, 289 P. 817; 
Numitor Gold Min, Co. v. Katzer, 256 
P. 464, 83 Cal.App. 161. (2) “Costs,” 
as used in such a statute, does not in- 
clude expenditures for betterments 
(Numitor Gold Mining Co. v. Katzer, 
supra), (8) the term meaning only 
costs incurred on the sale (Numitor 
Gold Mining Co. v.-Katzer, supra). 

{b] In Washington L. (1903) p 262 
ec 137 does not allow recovery by de- 
fendant in an action to set aside a tax 
judgment for improvements made 
prior to its enactment. Gould v. 
White, 103 P. 460, 54 Wash. 394. 

26. Brinneman v. Scholem, 128 S. 
W. 584, 95 Ark. 65. 

27. De Sembly v. Dedman, 170 S. 
W. 529, 161 Ky. 128; Hamilton v. 
Steele, (Ky.) 117 S.W. 378. 

[a] In Ontario Rev. St. (1897) c¢ 
119 § 30, granting a lien to a person 
making lasting improvements on the 
land of another in the belief that he 
has title, applies to a tax purchaser 
whose title is invalid. Richards v. 
Collins, 27;, Ont.L. °390;° 3° Ont:W.N. 
ee 22 Ont.W.R. 592, 23 Ont.W.R. 

28. Brewer v. Folsom Bros. Co., 
Sy eae 5 P.(2d) 283 [reh den 7 P.(2d) 

29. Jewell v. Truhn, 38 N.W. 106, 
88 Minn. 433; Parker v. Daly, 114 P. 
926, 115 P. 723, 58 Or. 564, 34 L.R.A. 
N.S. 545. 


30. Parker v. Daly, supra. 
31. Parker v. Daly, supra. 
32. Parker v. Daly, supra. 


33. Jacks v. Dyer, 31 Ark. 334; 
Wheeler v. Merriman, 15 N.W. 665, 
30 Minn. 372; Uhl v. Grissom, 72 P. 
872,12 Okl. 322. 

34. Sands v. Davis, 40 Mich. 14; 
King v. Harrington, 18 Mich. 213. 

85. Silver Queen Min. Co. v. Crock- 
er, 76 P. 479, 8 Ariz. 397; Upham v. 
Cheeseman, 254 P. 404, 123 Kan. 59; 
Everett v. Boyington, 13 N.W. 45, 29 
Minn. 264; Peo. v. Campbell, 35 App. 
Div. 103, 54 N.Y.S. 725. 

36. Hilgenberg v. Rhodes, 12 N.E. 
149, 111 Ind. 167; Upham v. Cheese- 
man, 254 P. 404, 123 Kan. 59. 

37. Hisey v. Sloan, 22 S.W.(2d) 
1005, 180 Ark. 797; Seger v. Spurlock, 
26 S.W. 819, 59 Ark. 147. 

38. See cases infra this note. 

[a] Possession for one year re- 
quired. Pomeroy v. Pearce, (Tex. 
Commn.App.) 2 S.W.(2d) 431 [rev 
(Civ.App.) 281 S.W. 315]. 

{[b] In Michigan (1) a tax title 
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tax title accrued,** in reliance upon that title alone,?* 
and before notice*® and service of process in the 
suit,°® and offer to redeem.?7 
claim reimbursement for improvements, the holder 
of the invalid tax title must have been properly*§ 
in possession®® and must have held under color of 
title*® and in good faith.*! 
discovered on the face of the proceedings,*? or if 


To be entitled to 


If a fatal infirmity is 


he knows facts which render the tax sale absolutely 


purchaser entering into possession 
without required notice and lapse of 
time as provided by Comp. L. § 3961 
has no colorable right to possession 
(Powell v. Pierce, 134 N.W. 447, 168 
Mich. 427),. (2) and cannot recover 
for improvements under § 3927 (Pow- 
ell v. Pierce, supra). (3) So a pur- 
chaser of land at a tax sale who en- 
ters into possession in violation of 
Pub, Acts (1903) No. 83, cannot re- 
cover for improvements on the prem- 
ises, upon redemption by the former 
owner. Closser v. McBride, 148 N.W. 
756, 182 Mich. 594.. <4) Where one 
entered the premises as a trespasser 
under a tax title, he was not entitled 
to recovery for his improvements. 
McBride v. Closser, 175 N.W. 388, 208 
Mich. 398; Clugston v. Rogers, 169 N. 
W. 9, 203 Mich. 339. 

39. Coonradt v. Myers, 2 P. 858, 31 
a 30; Dorn v. Dunham, 24 Tex. 

40. Ark.—Stephens v. Clark, 181 
S.W. 895, 121 Ark. 292. 

Ariz.—Silver ‘Queen Min. 
Crocker, 76 P. 479, 8 Ariz. 397. 

La.—Bartley v. Sallier, 42 So. 657, 
118 La. 93. 

Mich.—Thomas v. Wagner, 92 N.W. 
106, 131 Mich. 601. 

Minn.—Wheeler v. Merriman, 15 N. 
W. 665, 30 Minn. 372. 

S.D.—Hannahs v. Provine, 133 N.W. 
53, 28 S.D. 200, i 

fa] In Arkansas, in an action un- 
der Sandels & H. Dig. §§ 2595, 2597 
for possession, color of title is not 
made a condition precedent to the 
statutory right to improvements. 
McCann v. Smith, 45 S.W. 1057, 65 
Ark. 305. 

[b] Before expiration of time al- 
lowed for redemption the holder of 
the certificate does not hold under 
color of title. McLellan v. Omodt, 
33 N.W. 326, 37 Minn. 157. 

41. Ariz.—Silver Queen Min. Co, v. 
Crocker, 76 P. 479, 8 Ariz. 397. 

Ky.—Jones v. Griffin, 74 S.W. 713, 
25 Ky.L. 117. 

La.—Bartley v. Sallier, 42 So. 657, 
118 La. 93; Payne v. Anderson, 35 La. 
Ann. 977. 

Mich.—Morrison v. Semer, 129 N.W. 
1, 164 Mich. 208; Clute vy. Barron, 2 
Mich, 192. 

S.D.—Hannahs v. Provine, 133 N.W. 
58, 28 S.D. 200. 

Tex.—House v. Stone, 64 Tex, 677; 
Hatchett v. Conner, 30 Tex. 104; Dorn 
v. Dunham, 24 Tex. 366. 

[a] Question of fact.—Whether a 
purchaser at a void tax sale acted in 
good faith in making improvements 
is a fact, to be determined from all 
facts in evidence. Pomeroy v. Pearce, 
(Tex.Commn.App.) 2 S.W.(2d) 431 
[rev (Civ.App.) 281 S.W. 315]. 

42. Silver Queen Min. Co. v. Crock- 
er, 76 P. 479, 8 Ariz. 397. 

43. Hatchett v. Conner, 30 Tex. 
104. 


Co. v. 


void*? he cannot recover for such improvements. 
So far as the tax deed is concerned, it is sufficient 
to justify the purchaser if fair and regular on its 
face;**# if obviously invalid, it may still constitute 
color of title*® but may then afford ground to im- 
pugn the holder’s good faith.*® Various cireumstanc- 
es of fraud, trespass, or irregular action have been 
deemed sufficient*’? or on the other hand, have been 


44. Silver Queen Min. Co. v. Crock- 
er, 76 P. 479, 8 Ariz. 397; Thomas v. 
Wagner, 92 N.W. 106, 131 Mich. 601; 
Pfefferle v. Wieland, 56 N.W. 824, 55 
Minn, 202; Wheeler v. Merriman, 15 
N.W, 665, 30 Minn. 372; Mulcahy v. 
Florer, 8 N.W. 166, 27 Minn. 449; Mad- 
land v. Benland, 24 Minn. 372; House 
v. Stone, 64 Tex. 677. 

[a] Deeds from the purchaser at a 
tax sale to whom tax deed had not 
been issued constitute color of title. 
pores v. Fowler, 285 S.W. 363, 171 Ark. 

45. Ind.—Fish vy. Blasser, 45 N.E. 
63, 146 Ind. 186. : 
On hn Ree v. Guthrie, 4 Kan. 

Minn.—McLellan v. Omodt, 33 N.W. 
326, 37 Minn. 157, 

S.D.—Hannahs v. Provine, 133 N.W. 
53, 28 S.D. 200; Parker v. Vinson, 77 
N.W. 10238, 11 S.D. 381. 

Tex.—Pomeroy v. Pearce, (Commn. 
App.) 2 S.W.(2d) 431 [rev (Civ.App.) 
281 S.W. 315]. 

[a] Omission of signature of treas- 
urer, coupled with open acknowledg- 
ment in court and certification of such 
acknowledgment on the deed, does not 
deprive the purchaser of compensa- 
tion for improvements. Liggett v. 
Long, 19 Pa. 499. 

[b] Void tax title—(1) It cannot 
be held as a matter of law that im- 
provements made by a _ purchaser 
were not made in good faith because 
he held under a void tax title. Loud- 
er v. Schluter, 14 S.W. 205, 207, 78 
Tex. 103; Netzorg v. Green, 62 S.W. 
789, 26 Tex.Civ.App. 119. (2) A tax 
deed void on its face for ambiguity 
of description will not support a 
claim for improvements made in good 
faith. Crumbley v. Busse, 32 S.W. 
438, 11 Tex.Civ.App. 319. 

[c] Knowledge of purchaser that 
the tax deed under which he claims 
was defectively acknowledged does 
not necessarily mean lack of good 


faith. Hill v. Spear, 48 Tex. 583. 
46. Stebbins v. Guthrie, 4 Kan. 
853; House v. Stone, 64 Tex. 677. 


47. See cases infra this note. 

[a] Facts evidencing bad faith.— 
(1) Where the officer who is charged 
with making sales of land for taxes 
becomes the purchaser at such a sale, 
he is not a claimant in good faith so 
as to be entitled to compensation for 
improvements. Clute v. Barron, 2 
Mich. 192. (2) A surreptitious re- 
demption constitutes. bad faith (Orr 
v. Cunningham, 4 Watts & S..(Pa.) 
294), (3) as does knowledge of an en- 
cumbrance (Payne v. Anderson, 35 
La.Ann, 977). (4) A tax deed ina sale 
for taxes assessed against a person 
not the owner does not justify recov- 
ery for improvements as made in good 
faith. Mumme v. McCloskey, 66 S.W. 
853, 28 Tex.Civ.App. 838. (5) So, lack 
of the statutory notice to the former 
owner prevents recovery for improve- 
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deemed insufficient*® to show that claimant is not an 


occupant in good faith. 


[§ 2085] (3) Amount. Under the special statutes 
permitting the holder of an invalid tax title to re- 
cover for improvements he placed thereon, when de- 
prived of the land,*® the recovery is the amount by 
which the market value of the land has thus been 
In some jurisdictions the amount re- 
coverable is lessened by the amount of rents and 
profits received by claimant during his possession.** 
Clearing and fencing agricultural land and other- 
wise rendering it cultivable is an improvement which 
While compensation may 
not be had for plowing and cultivation of land there- 


inereased.°? 


should be compensated.°? 


ments. Cook Land, etce., Co. v. Mc- 
Donald, 118 N.W. 959, 155 Mich. 175; 
Corrigan v. Davis, 83 N.W. 1020, 125 
Mich. 125. (6) One who purchases 
‘land which is sold for taxes in the 
character of unseated land, and im- 
proves it, but knowing that the land 
was actually seated at the time the 
tax was assessed and payable, is not 
entitled to compensation for his im- 
provements (Lynch v. Brudie, 63 Pa. 
206; Lambertson v. Hogan, 2 Pa, 22; 
Cranmer v. Hall, 4 Watts & S. (Pa.) 
36; Hockenbury v. Snyder, 2 Watts 
& S. (Pa.) 240; McKee v. Lamberton, 
2 Watts & S. (Pa.) 107;. Miller v. 
Keene, 5 Watts (Pa.) 348), (7) and 
this rule extends also to a subsequent 
purchaser (McKee v. Lamberton, su- 
pra). (8) So also, a vendee of the tax 
purchaser is not entitled to the value 
of the improvements if the purchaser, 
at the time of sale, had actual or con- 
structive notice of the defect of title. 
Lambertson v. Hogan, 2 Pa. 22. 

48. See cases infra this note. 

[a] Facts not evidencing bad 
faith.—(1) It is said that, although 
the assessment and other proceedings 
may be marred by irregularities which 
would be apparent to the eye of a law- 
yer, it does not necessarily follow that 
the tax purchaser may not have had 
an honest belief in the validity of his 
title. House v. Stone, 64 Tex. 677. 
(2) And, where the validity or inva- 
lidity of the tax sale must be deter- 
mined upon the interpretation of a 
statute of very doubtful import, the 
holder will be deemed a holder in good 
faith and will not be deprived of his 
right to reimbursement for improve- 
ments. Wederstrandt v. Freyham, 34 
La.Ann. 705. (3) So, the bona fides 
of a tax purchaser are not affected by 
the constructive notice afforded by a 
recorded deed of trust on the ‘proper- 
ty. Boatmen’s Sav. Bank v. Grewe, 
14 S.W. 708, 101 Mo. 625, 

49. See supra § 2083. 

50. Brictson Mfg.. Co. v. Close, 25 
F. (2d) 794 [cert dism 49 S.Ct. 249, 278 
U.S. 666, 73 L.Ed. 571]; De Sembly. v. 
Dedman, 170 S.W. 529, 161 Ky. 128; 
Walker v. Fields, 144 S.W. 74, 147 Ky. 
380; Jones y. Griffin, 74 S.W. 713, 25 
Ky.L. 117. 

[a] Necessary improvements.— 
Where a sale of land for taxes was 
valid as to certain undivided inter- 
ests, and void as to others, the inter- 
ests of those as to whom the sale was 
void were chargeable only with such 
improvements made by the tenant in 
possession as were necessary to pre- 
serve and_ protect the _ property. 
Hatcher v, Howes, 128 S.W. 335, 138 
Ky. 464. 

51. Walker v. Fields, 144 S.W. 74, 
147 Ky. 380. 

[a] In Kansas (1) where a person 
in possession under a tax deed defeat- 
ed in ejectment claims compensation 
for permanent improvements and tax- 
es paid, reasonable rent without the 
improvements must be set off (Gibson 
v. Fields, 98°P. 1112, 79 Kan. 38, 131 
Am.S.R. 278, 20, L.R.A.N.S.. 378, 17 
Ann.Cas. 405), (2) but not rent as in- 
creased by the improvements (Gibson 
v. Fields, supra). (3) The rent to be 
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tofore under cultivation,®? breaking and reducing 


wild land to cultivation should be ecompensated.°* 


- recoverable.** 


offset against a claim for improve- 
ments and taxes is to be determined 
from the cash price paid for like 
premises during the same time and 
in the same locality. Gibson v. Fields, 
supra, ; 

{b] In Ohio, under occupying 
elaimant’s act, where the amount of 
rents and profits received exceeds the 
value of improvements made, recoy- 
ery for such improvements is not al- 
lowed. Allen vy. Russell, 52 N.E. 121, 
59 OhioSt. 137. Wh ep 

[c] Joint benefit to adjoining lands 
of tax title claimant and taxed land 
entitles the claimant only to propor- 
tionate allowance. Gilbreath v. Dil- 
day, 38 N.E. 572, 152 Ill. 207. 

Right to rents and profits see in- 
fra § 2089. 

52. Croskery v. Busch, 74 N.W. 464, 
116 Mich, 288; Towle v. Holt,-15 N. 
W. 203, 14 Neb. 221. f 

53. Gibson v. Fields, 98 P. 1112, 
79 Kan. 38, 121 Am.S.R. 278, 20 L.R.A, 
N.S. 378, 17 Ann.Cas, 405. 

54, Gibson v. Fields, supra. 

See supra § 2083. 

Steele v. Spruance, 22 Pa. 256. 

Madland v. Benland, 24 Minn. 
Oteele v. Spruance, 22 Pa. 256. 

[a] Im Colorado Rev. St. (1908) § 
5733, providing that on recovery of 
land sold for taxes the value of the 
improvement and all taxes paid there- 
on after the sale, with interest at fif- 
teen per cent, shall be paid by the 
person recovering was intended only 
to reduce the rate of interest upon 
taxes paid from twenty-five per cent, 
and did not impose a charge for inter- 
est upon improvements. Hapney v. 
Dunn, 142 P. 423, 26 Colo.App. 412. 

58. Allowance for improvements 
see supra § 2085. 

On reimbursing purchaser of land at 
void assessment sale for municipal 
public improvements see Municipal 
Corporations § 3568 text and note 45. 

59. Joliet Stove Works vy. Kiep, 82 
N.E. 875, 230 Ill. 550, 12 Ann.Cas. 227, 
[aff 132 Ill. App. 457]; Barke v. Early, 
33 N.W. 677, 72 Iowa 273; Fishel v. 
Mercier, 37 La.Ann. 356. 

Right of action against owner see 
supra § 2070. 

60. Coulter v. Mahaska County, 17 
Iowa 92; Wilson v. Butler County, 42 
N.W. 891, 26 Neb. 876, 4 L.R.A. 589; 
Roberts v. Adams County, 30 N.W. 
405, 20 Neb. 409; McCann v. Otoe 
County, 2.N.W. 707, 9 Neb. 324; Grief- 
enkamp v. Cresap, 26 OhioCir.Ct.N.S. 
177; Barden v. Columbia County, 33 
Wis. 445, 14 Am.R. 762. 

[a] General statute as to the 
amount of interest allowed a tax pur- 
chaser does not affect the rate allowed 
as to redemption of tax sale certifi- 
bite in vice a ae saving clause. 

aspary v. oy ounty, 206 N.W. 
(3G 114 Diep 124. rs 

eparate action against taxing bod 
ee nn thereof see supra §§ 2075, 

61. U.S—Brictson Mfg. Co. v. 
Close, 25 F.(2d) 794 [cert dism 49 
S.Ct. 249, 278 U.S. 666, 73 L.Hd. 571]; 
Lamb vy. Farrell, 21 F. 5. 

Ark.—Anderson v. Williams, 26 S. 
W. 818, 59 Ark. 144; Hare v. Carnall, 


[§ 2086] h. Interest**—(1) In General. _ 
right of reimbursement of a holder of an invalid tax 
title in a separate action against the owner®® or tax- 
ing body,®° or in actions concerning the tax title,®* 
or as to a refund by designated officials without 


The statutory right to recover for improvements 
when a sale of unseated donation land, during the 
life of the soldier, is void®® does not permit recovery 
for additional improvements made after the verdict 
while possession is withheld.°® L 
on the amount expended for improvements is not 


Ordinarily, interest 


The 


39 Ark. 196; Cole v. Moore, 34 Ark. 
5 


82. 

Cal.—Holland v. Hotchkiss, 123 P. 
258, 162 Cal. 366, L.R.A.1915C 492; 
Joslin v. Shaffer, 225 P. 307, 66 Cal. 
App. 69; Jones v. Sturzenberg, 210 P. 


835, 59 Cal.App. 350; Squires v. Estey, | 


165 P. 34, 38 Cal.App. 287; Cordano v. 
Kelsey, 151 P. 391, 398, 28 Cal.App. 9. 

Colo.—Ireland v. Gunnison Moun- 
tain Coal & Coke Co., 286 P. 280, 87 
Colo. 193; Empire Ranch & Cattle Co. 
vy. Lanning, 113 P. 491, 49 Colo. 458; 
Pueblo Realty Trust Co. v. Tate, 75 
P. 402, 32 Colo. 67; Mitchell v.- Arkell, 
32 P. 720, 3 Colo.App. 253. 


Ill.—Schmidt v. Glos, 124 N.E. 573, | 


289 Ill. 576; Judson v. Freutel, 107 
N.E. 207, 266 Iil. 24; Glos v. Gerrity, 
60 N.E. 8338, 190 Ill. 545; Glos v. 
Gould, 55 N.E. 369, 182 Ill. 512; Lauer 
v. Weber, 52 N.E. 489, 177 Ill. 115; 
Cotes v. Rohrbeck, 28 N.E. 1110, 139 
Ill. 582; Gage v. Du Puy, 24 N.EH. 541, 
26 N.E. 386, 137 Ill. 652; Miller v. 
Cook, 25 N.E. 756, 135 Ill. 190, 10 L.R. 
A. 292; Smith v. Prall, 24 N.E. 521, 
133 Ill. 308; Ames v. Sankey, 21 N.E. 
579, 128 Ill. 523; 
N.E. 777, 125 Ill. 447; Gage v. Pirtle, 
17 N.E. 34, 124 Ill. 502; Gage v. Wa- 
terman, 13 N.E. 5438, 121 Ill. 115; 
nett v. Cline, 60 Ill. 205; 
v. Glos, 113 Ill.App. 353. 


Woodard 


Ind.—Bowen v. Striker, 100 Ind. 45. | 


Iowa.—Buckley v. Early, 33 N.W. 
769, 72 Iowa 289; Stimson v. Richard- 
son, 48 Iowa 541; Miller vy. Corbin, 46 
Iowa 150. 

Kan.—Pickett v. Frazier, 227 P. 368, 
116 Kan. 456; Perkins v. Berry, 177 
P. 5380, 104 Kan. 104; Peck v. Trues- 
dell, 54 P. 1131, 59 Kan. 779 [aff 51 
P. 797, 7 Kan.App. 189]; Hentig v. 
Redden, 25 P. 219, 45 Kan. 20; Auld 
v. McAllester, 23 P. 165, 43 Kan. 162; 
Geer v. Thrasher, 16 P. 94, 37 Kan. 
657; Hoffman v. Groll, 12 P. 34, 35 
Kan. 652; Coonradt v. Myers, 2 P, 858, 
31 Kan. 30; Russell v. Hudson, 28 
Kan. 99; Coe v. Farwell, 24 Kan. 566; 
Corbin v. Young, 24 Kan. 198: Barker 
v. Mecartney, 62 P. 439, 10 Kan.App. 
130; Hentig v. Thomas, 53.P. 80, 7 
Kan.App. 115; Booge v. Ritchie, 43 P. 
1144, 2 Kan.App. 714. 

La.—Recker v. Dupuy, 108 So. 782, 
161 La. 392; Flanagan v. Land Devel- 
opment Co. of Louisiana, 83 So. 39, 145 
La. 843; Williams v. Chaplain, 36 So. 


859, 112 La. 1075; Hopkins v. Succes- _ 


sion of Daunoy, 38 La.Ann. 1423. 
Mich.—Legg v. Bower, 180 
452, 212 Mich. 403; 
ard, 130 N.W. 694, 165 Mich. 340; Sin- 
ae v. Learned, 16 N.W. 672, 51 Mich. 


Minn.—Kimball vy. Marine Nat. 
Bank, 128 N.W. 678, 112 Minn. 450; 
Taylor v. Slingerland, 40 N.W. 575, 39 
Minn. 470. 


BRE neo paw ac pie, v. Swofford, 59 Miss. 


N.W. 


Mo.—Pitkin v. Shacklett, 17 S.W. 
641, 106 Mo. 571; Pitkin y. Reibel, 16 
S.W. 244, 104 Mo. 505. 

Mont.—Larson y. Peppard, 99 P. 
136, 38 Mont. 128, 129 Am.S.R. 630, 
16 Ann.Cas. 800. 


190 N.Y. 406, 123 Am.S.R. 555 


N.Y.—Wheeler v. State, 83 N.B. 54, 


For later cases, developments and changes in the law see Annotations, same title and section number. 


Gage v. Caraher, 17 1 
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suit,°* or by way of a lien®® includes interest on the 
amount recoverable as to the time prior to the sale. 
So also, in a separate action against the owner®4 
or the taxing body,*® or in an action concerning the 
tax title,°* or as to a refund by designated officials 
without suit,°7 or, finally, by way 
right’ of reimbursement includes interest on subse- 


quent taxes paid. 


N.C.—Rexford vy. Phillips, 74 S.E. 
337%, 159 N.C. 213. 

N.D.—State Finance Co. v. Beck, 
109 N.W.. 357, 15 N.D. 374. 

Okl.—Popp v. Munger, 268 P. 1100, 
131 Okl. 282; Levy v. Inman, 229 P. 
436, 103 Okl. 90. 

Or.—Gordon v. Adams, 268 P. 60, 
125 Or, 662 [mod on other grounds 270 
P. 474, 126 Or. 586]. 

S.D.—McKinnon v. Fuller, 146 N.W. 
910, 33 S.D. 582. 

Tenn.—Hamilton v. Brownsville 
Gaslight Co., 90 S.W. 159, 115 Tenn. 
150; Paul v. Hill, 3 Tenn.Ch. 443; 
Bloomstein v. Brien, 3 Tenn.Ch. 55. 

Tex.—Pomeroy v. Pearce, (Commn. 
App.) 291 S.W. 214 [rev (Civ.App.) 
281 S.W. 315]. 

Wash.—Slocum v. Peterson, 229 P. 
20, 131 Wash. 61, 40 A.L.R. 1071. 

W.Va.—Collins v. Reger, 57 S.E. 743, 
62 W.Va. 195; McClain v. Batton, 40 
S.E. 509, 50 W.Va. 121. 

Wis.—Pierce v. Schutt, 20 Wis. 423. 

Ont.—Haisley v.. Somers, 13 Ont. 
eg Churcher v. Bates, 42 V.C.Q.B. 


[a] When sufficient tender is made 
to the holder of a void tax deed, and is 
kept good, he has only a lien for the 
amount of the tender, without further 
interest. Andrew v. Reid, 139 P. 489, 
91 Kan. 663 [den modification 136 P. 
793, 91 Kan. 135]. 

[b] Interest after issuance of deed 
must be paid. Langley v. Young, 211 
P. 640, 72 Colo. 466. 

[ec] Retroactive effect of interest 
statute.—In the absence of a saving 
clause, a statute relating to interest 
does not have a retroactive effect. 
Bowen v. Striker, 100 Ind. 45. 

[d] Effect of refusal of tender.— 
Where prior to issuance of deed, the 
amount of redemption money is ten- 
dered and refused, no interest there- 
on may be recovered. Wilson v. Rea- 
soner, 16 P. 100, 37 Kan. 652. 

Actions concerning tax title see su- 
pra §§ 1973-2065. , 

62. Jenkinson v. Auditor-Gen., 62 
N.W. 163, 104 Mich. 34; State v. Chi- 


sago County, 131 N.W. 792, 115 Minn.. 


6, Ann.Cas.1912D 669. 

Authority and duty of officers to 
refund without suit see supra § 2074. 

63. Ark.—Files v. Jackson, 106 S. 
W. 950, 84 Ark. 587. 

Idaho.—Johnson v. Sowden, 136 P. 
1136, 25 Idaho 227. 

Ind.—Staleup v. Dixon, 35 N.E. 987, 
136 Ind. 9; McKeen v. Haskell, 8 N.E, 
901, 108 Ind. 97. 

Kan.—Polenqueen v. McAllaster, 67 
P. 826, 64 Kan. 263; Jackson vy. Chal- 
liss, 21 P. 87, 41 Kan. 247. 

Ky.—Shawler v. Carter, 286 S.W. 
779, 215 Ky. 601: Crab Orchard Bank- 
ing Co. v. Saunders, 191 S.W. 652, 174 
68; De Sembly v. Dedman, 170 


Ky. 3 
SW. 529, 161 Ky. 128; Walker v. 
Fields, 144 S.W. 74, 147 Ky. 380; 


White v. McIntosh, 139 S.W. 1057, 145 
Ky. 59; Bradley v. Sears, 127 S.W. 
782, 138 Ky. 230; Hamilton v. Steele, 
117 S.W. 878; Fish v. Genett, 56 S.W. 
$43,722 Ky. Lay. 17%. 

Miss.—Capital State Bank vy. Lew- 
is, 2 So. 243, 64 Miss. 727. 

Neb.—-Medland v. Linton, 82 N.W. 
866, 60 Neb. 249; Alling v. Nelson, 75 
N.W. 581, 55 Neb. 161; Adams v. Os- 
good, 60 N.W. 869, 42 Neb. 450; Stege- 
man vy. Faulkner, 60 N.W. 319, 42 Neb. 
53; Reed v. Merriam, 18 N.W. 137, 15 
Neb. 323. 

N.D.—Leach v. Rolette County, 151 
N.W. 768, 29 N.D. 593. 

Okl.—Cooley v. Smith, 281 P. 255, 
420 Nir) 101. 


TAX ATION 


of a lien,®®’ the 


Tenn.—Strother y. Reilly, 58 S.W. 
332, 105 Tenn. 48. 
Lien for reimbursement see supra 


§ 2075. 

64. Barke v. Early, 33 N.W. 677, 72 
Iowa 273; Thompson y. Savage, 47 
Iowa 522; Fenton v. Way, 40 Iowa 196. 

Right of action against owner see 
supra § 2070. 

65. Wilson v. Butler County, 42 N. 
W. 891, 26 Neb. 676, 4 L.R.A. 589; 
Griefenkamp v. Cresap, 26 OhioCir.Ct, 
N.S. 177. 

Separate action against taxing body 
ne bevy thereof see supra §§ 2072, 

66. U.S.—Brictson Mfg. Co. v. 
Close, 25 F.(2d) 794 [cert dism 49 S. 
Ct. 249, 278 U.S. 666, 73 L.Ed. 571]; 
Lamb v. Farrell, 21 F. 5. 

Ark.—Cole v. Moore, 34 Ark. 582. 

Cal.—Cordano v. Kelsey, 151 P. 391, 
398, 28 Cal.App. 9. 

Ill.—Schmidt v. Glos, 124 N.EB. 573, 
289 Ill. 576; Lauer v. Weber, 52 N.E. 
489, 177 Ill. 115; Cotes v. Rohrbeck, 
28 N.E. 1110, 139 Ill. 532; Miller v. 
Gook,; 25' N'B. 756, 135-Tl)., 190, 10) Li 
R.A, 292; Smith v. Prall, 24 N.E. 521, 
133 Ill. 368; Ames v. Sankey, 21 N.E. 
579, 128 Ill. 523; Gage v. Caraher, 17 
N.E. 777, 125 Ill. 447; Gage v. Water- 
man, 13 N.E. 548, 121 Ill. 115; Wood- 
ard v. Glos, 113 Ill.App. 353. 

Iowa.—Harrison v. Sauerwein, 30 N. 
W. 571, 70 Iowa 291; Harber v. Sex- 
ton. 23 N.W. 635, 66 Iowa 211; Early 
v. Whittingham, 43 Iowa 162. 

Kan.—Pickett v. Frazier, 227 P. 368, 
116 Kan. 456; Hentig v. Redden, 25 
P. 219, 45 Kan. 20; Coonradt v. Myers, 
2 P. 858, 31 Kan. 30; Hentig v. Thom- 
as, 53 P. 80, 7 Kan.App. 115. 

Mich.—Young v. Blanchard, 130 N. 
W. 694, 165 Mich. 340; Sinclair v. 
Learned, 16 N.W. 672, 51 Mich. 335. 

Minn.—Kimball v. Marine Nat. 
Bank, 128 N.W. 678, 112 Minn. 450. 

Mo.—Pitkin y. Shacklett, 17 S.W. 
641, 106 Mo. 571; Pitkin v. Reibel, 16 
S.W. 244, 104 Mo. 505. 

Okl.—Levy v. Inman, 229 P. 436, 
103 Okl. 90; McKinnon vy. Fuller, 146 
N.W. 910, 33 S.D. 582. 

Tenn.—Hamilton v. Brownsville 
Gaslight Co., 90 S.W. 159, 115 Tenn. 
150; Bloomstein v. Brien, 3 Tenn.Ch. 
5s 

Tex.—Pomeroy v. Pearce, (Commn. 
App.) 291 S.W. 214 [rev (Civ.App.) 
281 S.W. 315]; Rousset v. Settegast, 
(Civ.App.) 210 S.W. 219. 

Wash.—Slocum v. Peterson, 229 P. 
20, 131 Wash. 61, 40 A.L.R. 1071. 

W.Va.—McClain y. Batton, 40 S.E. 
509, 50 W.Va. 121. 

Wis.—Morrow v. Lander, 45 N.W. 
956, 77 Wis. 77. 

Ont.—Haisley v. Somers, 13 Ont. 
600; Churcher y. Bates, 42 U.C.Q.B. 
4 


66. 

[a] In Indiana 1 Rev. St. (1876) 
§ 257, providing for interest in suit 
to quiet title, has a retroactive opera- 
tion. Flinn vy. Parsons, 60 Ind. 573. 

[b] Interest after issuance of deed 
must be paid. Langley v. Young, 211 
P. 640, 72 Colo. 466. 

Actions concerning tax title see su- 
pra §§ 19738-2065. 

67. State v. Chisago County, 131 N. 
W. 792, 115 Minn. 6, Ann.Cas,1912D 
667. 

Authority and duty of officer to re- 
fund without suit see supra § 2074. 

68. Ark.—Files v. Jackson, 106 S. 
W. 950, 84 Ark. 587. 

Ilowa.—Buck v. Holt, 37 N.W. 377, 


74 Iowa 294. 
Kan.—McCoy v. Hickman, 116 P. 


[§ 2087] (2) Rate. 
the amount due or paid at the time of the sale may 
be recovered by the holder of an invalid tax title 
in an action concerning the tax title,°® but usually 
in such ease interest at a special rate 1s recoverable, 
whether in a separate action against the owner’? 
or against the taxing body,7: or in actions concern- 
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Interest at the legal rate on 


825, 85 Kan. 309; Jackson v. Challiss, 
21 P. 87, 41 Kan. 247. 

Ky.—Crab Orchard Banking Co. v. 
Saunders, 191 S.W. 652, 174 Ky. 68; 
Hamilton y. Steele, 117 S.W. 378; Fish 
v. Genett, 56 S.W. 813, 22 Ky.L. 177. 
_ Miss.—Capital State Bank v. Lew- 
is, 2 So. 248, 64 Miss. 727. 

Neb.—Medland vy. Connell, 77 N.W. 
437, 57 Neb. 10. - 

5 pet for reintbursement see supra 

69. U.S.—Brictson Mfg. Co. v. 
Close, 25 F.(2d) 794 [cert dism 49 S. 
Ct. 249, 278 U.S. 666, 73 L.Ed. 571). 

Cal.—Holland y. Hotchkiss, 123 P. 
258, 162 Cal. 366, L.R.A.1915C 492; 
Joslin vy. Shaffer, 225 P. 307, 66 Cal. 
App. 69; Jones yv. Sturzenberg, 210 P. 
835, 59 Cal.App. 350; Squires v. Estey, 
165 PB. 34, 33 Cal.App. 287; Cordano v. 
poles 151. P.-391, 398, 28 Cal.App. 


ai Colo.—Langley v. Young, 211 P. 640, 
72 Colo. 466 (after issuance of deed). 
Ill.—Glos v. Gerrity, 60 N.E. 833, 
190 Ill. 545;. Cotes v.) Rohrbeck, 28 
N.E. 1110, 139 Ill. 582; Gage v. Nich- 
ols, 25 N.E. 672, 135 Ill. 128; Ames'v. 
Sankey, 21 N.E. 579, 128 Ill. 523; Gage 
v. Caraher, 17 N.E. 777, 125 Ill. 447. 

Ind.—Bowen y. Striker, 100 Ind. 45. 

Iowa.—Stimson vy. Richardson, 48 
ike 541; Miller v. Corbin, 46 Lowa 

Kan.—Peck y. Truesdell, 57 P. 1131, 
59 Kan. 779 [aff 51 P. 797, 7 Kan. 
App. 189] (from time deed is declared 
void); Hentig v. Redden, 25 P. 219, 
45 Kan. 20 (subsequent to time deed 
is declared void). — 

La.—Foreman v. Hinchcliffe, 30 So. 
762, 106 La, 225; Hopkins v. Succes- 
sion of Daunoy, 33 La.Ann. 1423. 

Mich.—Legg v. Bower, 180 N.W. 
452, 212 Mich. 403; Young v. B'anch- 
ard, 130 N.W. 694, 165 Mich. 340. 

Minn.—Taylor y. Slingerland, 40 N. 
W. 575, 39 Minn. 470. 

Mont.—Larson y. Peppard, 99 P. 136, 
38 Mont. 128, 129 Am.S.R. 630, 16 Ann. 
Cas. 800. 

N.D.—State Finance Co. vy. Beck, 
109 N.W. 357, 15 N.D. 374. 

Okl.—Levy v. Inman, 229 P. 436, 103 
Okl. 90. 

S.D.—McKinnon y. Fuller, 146 N.W. 
910, 33 S.D. 582; Cornelius v. Fergu- 
son, 91 N.W. 460, 16 S.D. 113 [rev 
i eee ground 97 N.W. 388, 17 S.D. 

Tenn.—Bloomstein vy. Brien, 3 Tenn. 
Ch. 55. 

Tex.—Pomeroy v. Pearce, (Commn. 
App.) 291 S.W. 214 [rev (Civ.App.) 
281 S.W. 315]. 

Wis.—Pierce y. Schutt, 20 Wis. 423. 

[a] In Arkansas (1) since Act 
(1868) § 75, providing for twenty-five 
per cent interest to the purchaser of 
land sold for taxes, applies only to 
actions to recover possession of the 
land (Boehm v. Porter, 17 S.W. 1, 54 
Ark. 665), (2) the rate recoverable in 
an action to set aside an illegal sale 
is governed by § 72, providing for le- 
gal interest (Boehm vy. Porter, supra). 
(3) Legal interest is recoverable. An- 
derson v. Williams, 26 S.W. 818, 59 
Ark. 144; Cole v. Moore, 34 Ark. 582. 

70. Joliet Stove Works v. Kiep, 82 
N.B. 875, 230 Ill. 550, 12 Ann.Cas. 227 
[aff 132 Tll.App. 457]. 

{a] Particular rate held author- 
ized.—Ten per cent. Joliet Stove 
Works v. Kiep, 82 N.E. 875, 230 Ill. 
550, 12 Ann.Cas. 227 [aff 132 Ill.App. 
457]. 

71. McCann v. Otoe County, 2 N. 
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ing the tax title,7? or by way of a lien.7* Similarly, 
as to subsequent taxes paid, legal interest is re- 
coverable against the owner,’* and in actions con- 
cerning the tax title,“® but a special rate has also 
been allowed in actions concerning the tax title’® 


or against officials designated to 
SuLb.e7 


W. 707, 9 Neb. 324. 

[a] Particular rates.—Twelve per 
cent. McCann v. Otoe County, 2 N.W. 
707, 9 Neb. 324. 

72. Colo.—Langley v. Young, 211 
P. 460, 72 Colo. 466. 

Ill.—Glos v. Gould, 55 N.E. 369, 182 
Tl. 512. 

Ind.—Helms v. Wagner, 1 N.E. 730, 


102 Ind. 385; Hosbrook v. Schooley, 
Oe Ind. 51; Duke v. Brown, 65 Ind. 


Kan.—Pickett v. Frazier, 227 P. 368, 
116 Kan. 456; Perkins y. Berry, 177 
P. 530, 104 Kan. 104; Peck v. Trues- 
dell, 54 P. 1131, 59 Kan. 779 [aff 51 
PAUol, i mwan-Appes, L897 >, <EHentig. sve 
Redden, 25 P. 219, 45 Kan. 20; Coe 
v. Farwell, 24 Kan. 566; Corbin v. 
Young, 24 Kan. 198; Hentig v. Thom- 
as, 53 P. 80, 7 Kan.App. 115. 

La.—Recker v. Dupuy, 108 So. 782, 
161 La. 392; Flanagan y. Land Devel- 
opment Co. of Louisiana, 83 So. 39, 145 
La. 843; McDonald y. Fields, 2 La. 
App. 196. 

Minn.—Kimball vy. Marine Nat. 
Bank, 128 N.W. 678, 112 Minn. 450. 

Okl.—Popp v. Munger, 268 P. 1100. 
131 Okl. 282. 

S.D.—McKinnon y. Fuller, 146 N.W. 
910, 33 S.D., 582. 

Wis.—Wisconsin Central R. Co. v. 
Comstock, 36 N.W. 843, 71 Wis. 88. 

[a] Constitutionality.—A. statute 
imposing a special rate of interest as 
to reimbursement of a purchaser is 
constitutional. Wisconsin Central R. 
Sp v. Comstock, 36 N.W. 843, 71 Wis. 

{[b] Provision of ‘interest allowed 
by law”? means interest required for 
ee abe Corbin vy. Young, 24 Kan. 


{c] Particular rates heid author- 
ized.—(1) Twenty-five per cent. Hos- 
brook vy. Schooley, 74 Ind. 51; Duke vy. 
Brown, 65 Ind. 25; Wisconsin Central 
R. Co. v. Comstock, 36 N.W. 8438, 71 
Wis. 88. (2) Twenty per cent. Helms 
v. Wagner, 1 N.E. 730, 102 Ind. 385; 
Peck vy. Truesdell, 54 P. 1131, 59 Kan. 
779 [aff 51 P. 797, 7 Kan.App. 189] 
(until deed is declared void); Hentig 
v. Redden, 25 P. 219,.45 Kan. 20. (8) 
Highteen per cent. Popp v. Munger, 
268 P. 1100, 181 Okl. 282. (4) Fifteen 
per cent. Langley v. Young, 211 P. 
460, 72 Colo. 466. (5) Twelve per 
eent. Perkins v. Berry, 177 P. 530, 104 
Kan. 104; Hentig v. Thomas, 53 P. 80, 
7 Kan.App. 115; Kimball v. Marine 
Nat. Bank, 128 N.W. 678, 112 Minn. 
450. (6) Ten per cent. Coe v. Far- 
well, 24 Kan. 566; Recker v. Dupuy, 
108 So. 782, 161 La. 392; Flanagan v. 
Land Development Co. of Louisiana, 
83 So. 39, 145 La. 843; McDonald y. 
Fields, 2 La.App. 196. (7) Five per 
cent. Glos v. Gould, 55 N.E. 369, 182 
TS 512. 

{ad] Statutory rate runs for period 
of redemption. McKinnon y. Fuller, 
146 N.W. 910, 33 S.D. 582. 

73. Ark.—Files y. Jackson, 106 S. 
W. 950, 84 Ark. 587. 

Ind.—Statcup v- Dixon, 35 N.E. 987, 
136 Ind. 9; McKeen vy. Haskell, 8 N.E. 
901, 108 Ind. 97. 

Kan.—Davidson v. Timmons, 129 P. 
133, 88 Kan. 553; McCoy v. Hickman, 
121 P. 364, 86 Kan. 378; Polenqueen 
v. McAllaster, 67 P. 826, 64 Kan. 263. 

Ky.—Shawler v. Carter, 298 S.W. 
314, 221 Ky. 348; Fish v. Genett, 56 
S.W. 813, 22 Ky.L. 177. 

Neb.—Medland vy. Linton, 82 N.W. 
866, 60 Neb. 249; Alling v. Nelson, 
75 N.W. 581, 55 Neb. 161; Adams v. 
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refund without 


Osgood, 60 N.W. 869, 42 Neb. 450; 
Stegeman y. Faulkner, 60 N.W. 319, 
42 Neb. 53; Merriam v. Rauen, 36 N. 
W. 489, 23 Neb. 217; Dillon v. Mer- 
riam, 34,.N.W. 344, 22 Neb. 151;\Reed 
v. Merriam, 18 N.W. 137, 15 Neb. 323. 

N.D.—Leach vy. Ralette County, 151 
N.W. 768,.29 N.D. 593. 

[a] Particular rates.—(1) Forty 
per cent. Merriam vy. Rauen, 36 N.W. 
489, 23 Neb. 217 (until two years from 
date of sale). (2) Twenty per cent. 
Statecup v. Dixon, 35 N.E. 987, 136 
Ind. 9; McKeen v. Haskell, 8 N.E. 901, 
108 Ind. 97; Culbertson v. Munson, 
4 N.E. 57, 104 Ind. 451. (3) Twelve 
per cent. Davidson v. Timmons, 129 
P. 138,88 Kan. 553; McCoy v. Hick- 
man, 121 P. 364, 86 Kan. 378; Merriam 
v. Rauen, 36 N.W. 489, 23 Neb. 217 
(after two years from date of sale); 
Dillon v. Merriam, 34 N.W. 344, 22 
Neb. 151; Reed v. Merriam, 18 N.W. 
137, 15 Neb. 3238. (4) Ten per cent. 
Medland v. Linton, 82 N.W. 866, 60 
Neb. 249; Adams v. Osgood, 60 N.W. 
869, 42 Neb. 450; Stegeman vy. Faulk- 
ner, 60 N.W. 319,42 Neb: 53. (5) 
Seven per cent. Leach v. Rolette 
County, 151 N.W. 768, 29 N.D. 593. 
(6) Six per cent. Files v. Jackson, 
106 S.W. 950, 84 Ark. 587; Shawler vy. 
Carter, 298 S.W. 714, 221 Ky. 248; 
te v. Genett, 56 S.W. 8138, 22 Ky.L. 

[b] Same rate as taxes paid were 
drawing at time of payment is due 
the purchaser. Merrill v. Ijams, 79 
N.W. 734, 58 Neb. 706 [foll Grant: v. 
Bartholomew, 78 N.W. 314, 57 Neb. 
673 (mod on other ground 80 N.W. 
457, 58 Neb. 839)]. 

74. Thompson v. Savage, 47 Iowa 
522; Fenton v. May, 40 Iowa 196. 

75. U.S.—Brictson Mfg. Co. v. 
Close, 25 F.(2d) 794 [cert dism 49 S. 
Ct. 249, 278 U.S. 666, 73 L.Ed. 571]. 

Cal.—Cordano y. Kelsey, 151 P. 391, 
398, 28 Cal.App. 9. 

Colo.—Langley v. Young, 211 P. 640, 
72 Colo. 466 (after issuance of deed). 

Ill.—Cotes v. Rohrbeck, 28 N.E. 
1110, 139 Ill. 532; Ames v. Sankey, 
21 N.B. 579, 128 Ill. 523; Gage v. Car- 
aher, 17 N.H. 777, 125 Ill. 447; Barnett 
v. Cline, 60 Ill. 205. 

Iowa.—Harrison v. Sauerwein, 30 N. 
W. 571, 70 Iowa 291; Harber v. Sex- 
ton, 23 N.W. 635, 66 Iowa 211; Barly 
v. Whittingham, 43 Iowa 162. 

Kan.—Hentig v. Redden, 25 P. 219, 
45 Kan. 20 (after deed is declared 
void); Hoffman vy. Groll, 12 P. 34, 35 
Kan. 652. 

Mich.—Young yv. Blanchard, 130 N. 
W. 694, 165 Mich. 340. 

Okl.—Levy v. Inman, 229 P. 436, 103 
Okl. 90. 

S.D.—McKinnon y. Fuller, 146 N. 
W. 910, 33 S.D. 582. 

Tenn.—Bloomstein vy. Brien, 3 Tenn. 
Chy 65: 

Tex.—Rousset vy. Settegast, (Civ. 
App.) 210 S.W. 219. 


76. Langley v. Young, 211 P. 640, 
72 Colo. 466; Charlton v. Kelly, 
50 P. 1042, 24 Colo. 273; Pickett v. 


Frazier, 227 P. 368, 116 Kan. 456; Hen- 
tig v. Redden, 25 P. 219, 45 Kan. 20; 
Hentig v. Thomas, 53 P. 80, 7 Kan. 
App. 115; McDonald yv. Fields, 2 La. 
App. 196; Morrow vy. Lander, 45 N.W. 
956, 77 Wis. 77; Wisconsin Central 
R. Co. vy. Comstock, 386 N.W. 843, 71 
Wis. 88. 

[a] Constitutionality.—Statute im- 
posing spegial rate of interest as to 
reimbursement of the purchaser is 
constitutional. Wisconsin Central R. 


-v. Kelsey, 


: ae 


2 A ee | 


[§§ 2087-2088 


[§ 2088] i. Penalties. The amount of reimburse- 
ment to which a holder of an invalid tax title 1s 
entitled ordinarily includes penalties, whether re- 
lief is sought in a separate action against the own- 
er?’ or in an action concerning the tax title,‘® or 
in the case of a refund by designated officials with- 


Co. v. Comstock, 36 N.W. 843, 71 Wis. 
8 


8. 

[b] Particular rates held author- 
ized.—(1) Twenty-five per cent. Mor- 
row v. Lander, 45 N.W. 956, 77 Wis. 
77; Wisconsin Central R. Co. v. Com- 
stock, 36 N.W. 843, 71 Wis. 88. (2) 
Twenty per cent. Hentig v. Redden, 
25 P. 219, 45 Kan. 20 (until deed is de- 
clared void). (3) Fifteen per cent. 
Langley v. Young, 211 P. 640, 72 Colo. 
466; Charlton v. Kelly, 50 P. 1042, 24 
Colo. 278. (4) Twelve per cent. Hen- 
tig v. Thomas, 53 P. 80, 7 Kan.App. 
115. (5) Ten per cent. McDonald vy. 
Fields, 2 La.App. 196. 

77. Files v. Jackson, 106 S.W. 950, 
84 Ark. 587; Culbertson y. Munson, 4 
N.E. 57, 104 Ind. 451. 

[a] Particular rates.—(1) Twenty 
per cent. Culbertson v. Munson, 4 N. 
E. 57, 104 Ind. 451. (2) Six per cent. 
Files vy. Jackson, 106 S.W. 950, 84 Ark. 


587. 

78. Barke v. Early, 33 N.W. 677, 
72 Iowa 273; Fishel v. Mercier, 37 
La.Ann. 356. 

[a] Reason for rule.—The taxpay- 
er stangs in the shoes of a delinquent 
whose land is subject to tax sale, and 
so ought to be liable for the penal- 
ties imposed by statute for delinquen- 
cy; claimant takes the place of the 
county by his purchase and ought to 
recover the same amount the delin- 
quent should have paid the county. 
he v. Early, 33 N.W. 677, 72 Iowa 

[b] Reimbursement prior to expi- 
ration of time for redemption pre- 


vents recovery of statutory penalty.. 


Michigan Mut. L. Ins. Co. v. Kroh, 
2 N.E. 733, 102°Ind. 515. 
Penalties generally see infra § 2104 


et seq. 
79. U.S.—Lamb vy. Farrell, 21 F. 5. 
Ark.—Anderson vy. Williams, 26 S. 
Cole v. Moore, 


W. 818, 59 Ark. 144; 
P: 


34 Ark. 582. 

Cal.—Holland v. Hotchkiss, 123 
258, 162 Cal. 366, L.R.A.1915C 492; 
Joslin v.' Shaffer, 225 P. 307, 66 Cal. 
App. 69; Jones v. Sturzenberg, 210 P. 
835, 59 Cal.App. 350; Squires v. Estey, 
165 P. 34, 33 Cal.App. 287; Cordano 
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Colo.—Empire Ranch & Cattle Co. 
v. Lanning, 118 P. 491, 49 Colo. 458; 
Pueblo Realty Trust Co. y. Tate, 75 
P. 402, 32. Colo. 67. 

Iowa.—Buckley v. Early, 33 N.W. 
769, 72 Iowa 289; Miller v. Corbin, 46 
Iowa 150. 

Hey Baan v. Hudson, 28 Kan. 

La.—Williams v. Chaplain, 36 So. 
859, 112 La. 1075; Foreman y. Hinch- 


cliffe, 30 So. 762, 106 La. 225. Contra 
Baca v. Dupuy, 108 So. 782, 161 La. 


Mo.—Pitkin v. Shacklett, 17 S.W. 
641, 106 Mo. 571; Pitkin v. Reibel, 16 
S.W. 244, 104 Mo. 505. 

Okl.—Levy v. Inman, 229 P. 436, 
103 Okl. 90. 

Or.—Gordon vy. Adams, 268 P. 60, 
125 Or. 
270 BP. 474, 126 Or. 586]. 

S.D.—McKinnon vy. Fuller, 146 N.W. 
910, 33°S.D. 582. 

Tenn.—Bloomstein v. Brien, 3 Tenn. 
Che155. 
[a] 
pay purchaser at tax sale to recover 
property is not dependent on the va- 
lidity of statute prescribing penalties 
or whether the state had the right to 
require the purchaser to pay penal- 
ties. Sawyer v. Berkeley Securities 

Co., 279 P..217,.99 Cal.App. 545. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


662 [mod on other grounds 


Amount former owners must || 


~ §§ 2088-2094] 


out suit,®° or by way of a lien.§1 

L$ 2089] j. Rents and Profits.82 In the case of an 
action concerning the tax title,’ rents** and profits®® 
received by the holder of the invalid tax title will 
be deducted from the amount of reimbursement to 
which he is entitled. 

[§ 2090] k. Priority of Lien.8® The lien for re- 
imbursement is sometimes made paramount to other 
hiens;** but where the land is sold a second time, 
for subsequently accruing taxes, it is the second 
purchaser, and not the first, who has the prior lien.§* 

[§ 2091] 1. Tender, or Deposit in Court. That 
the amount of tender of reimbursement is insufficient 
is important only as affecting stoppage of interest 
and imposition of costs.8® A tender of the amount 
of legal taxes and legal interest is sufficient.°° 
Where the statutory liability for taxes is upon the 
grantee of land conveyed prior to the date of the 
warrant authorizing collection of taxes, grantees 
of two thirds of a tract prior to such date, who sub- 
sequently have acquired the remaining third by way 
of a tax sale which is void for irregularities, are giv- 
en a sufficient tender when one third of the tax is 
tendered.®! 

Sufficiency of amount of deposit in court. <A ten- 
der into court of all taxes and costs justly charged 
to the original owners is sufficient.°* Where the 
amount due is uncertain, or depends upon different or 
doubtful constructions of law, it is only necessary 
that that amount be brought into court as is, in good 
faith, believed due.°? That the required deposit in 
court is for a greater sum than actually required to 
be paid is immaterial.®* Insufficiency of the deposit 


* 80. State v. Chisago County, 131/145 La. 843. 
N.W. 792, 115 Minn. 6, Ann.Cas.1912D [da] 
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Increase of rents due to im- 
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is immaterial when it is admitted that the correct 
amount would not have been accepted.°® Even 
though the purchaser obtained a discount, the re- 
quired deposit must be the face amount due.®® 

[§ 2092] m. Miscellaneous. The reimbursement 
in case of refund by a designated official without 
suit does not include money paid for an assignment 
for a subsequent year’s taxes.°7 Damages for waste 
or permanent injury to the property committed by 
the purchaser while in possession may be deducted 
from the amount of his recovery in a suit to enforce 
the hen.°8 

[§ 2093] 4. Operation and Effect of Refund. Re- 
fundment does not operate as a reassignment,?® but 
simply annuls all rights acquired by the purchaser. 
Refundment made by mistake does not estop the 
purchaser from perfecting his tax title, where he 
returns the amount refunded,? unless the original 
owner is misled or wrongfully influenced thereby ;3 
nor does it operate to cancel the deed.* Where, as 
provided by statute,® the designated official refunds 
without suit subsequent taxes paid, such refund does 
not affect the lien of the state for such taxes.® 

[§ 2094] 5. Enforcement—a. Form of Remedy. 
No action for breach of covenant lies against tax- 
ing officials personally who are required to include 
specified covenants in tax deeds.?. The count for 
money had and received is a proper form of declara- 
tion in an action against a taxing body or its offi- 
cials to recover the sum paid for an invalid tax title.® 
In jurisdictions in which statutes provide for re- 
fundment to a holder of an invalid tax title by desig- 
nated officials without suit,® where the duty of the 


93.. Union Bldg. Loan Fund & Sav- 
ings Ass’n v. Block, 127 N.E. 775, 73 


667. provements is not within rule. Smith | Ind.App. 408. 

81. Files v. Jackson, 106 S.W. 950, |v. Cox, 65 S.H. 222, 83 S.c. 1. 94. Getz v. Mosca Irr. Dist., (Colo.) 
84 Ark. 587; Shawler v. Carter, 286 85. Ireland v. Gunnison Mountain | 1 P.(2d) 101; Pendleton v. Mosca Irr. 
S.W. 779, 215 Ky. 601; Crab Orchard |} Coal & Coke Co., 286 P. 280, 87 Colo. | Dist., (Colo.) b P.(2d) 99; Glos v. 
Banking Co. v. Saunders, 191 S.W.|193; Dimpfel v. Beam, 91 P. 1107, 41 | Goodrich, 51 N.E. 643, 175 Ill. 20. 
652, 174 Ky. 68; De Sembly v. Ded-| Colo. 25; Young v. Blanchard, 130 N. [a] Withdrawal of excess may be 
man, 170 S.W. 529, 161 Ky. 128;|W. 694, 165 Mich. 340; Smith v..Cox, | permitted. Chicago Title & Trust Co. 
Walker v. Fields. 144 S.W. 74, 147] 65 S.B. 222, 83 S.C. 1; Paul v. Hill, 3] Vv- Glos, 158 N.E. 722, 327 IM. 412. 


[b] Contest of amount.—Deposit 
by plaintiff in action to set aside tax 
deed of amount erroneously  re- 


Ky. 380; Capital State Bank v. Lew-|Tenn.Ch. 443. 

is, 2 So. 243, 64 Miss. 727; Cooley v. 86. Iien for reimbursement see su- 
Smith, 281 P. 255, 139 Okl. 101. Con-| pra § 2075. 

tra Johnson v. Stewart, 29 OhioSt. 87. Brown v. Reeves, 68 N.B. 604, 
ae Bienhctina oct eontal aud promte 31 Ind.App. 517. 

in allowing recovery for improve- eat Robbins v. Barron, 34 Mich. 


ments see supra § 2085. 

83. See supra §§ 1973-2065. 

84.. Cal.—Holland v. Hotchkiss, 
123 P. 258, 162 Cal. 366, L.R.A.1915C 
492; Joslin v. Shaffer, 225 P. 307, 66 
Cal.App. 69; Jones v. Sturzenberg, 
210 P. 835, 59 Cal.App. 850; Squires 
v. Estey, 165 P. 34, 33 Cal.App. 287; 
Cordano v. Kelsey, 151 P. 391, 398, 28 
Cal.App. 9. 

Colo._-Dimpfel v. Beam, 91 P. 1107, 
41 Colo. 25. 

Ky.—De Sembly v. Dedman, 170 S. 
W. 529, 161 Ky. 128. 

Okl.—Levy v. Inman, 229 P. 436, 103 
Okl. 90. : 

Or.—Rafferty v. Davis, 102 P. 395, 
54.Or. 77. 

S.D.—M¢Kinnon v. Fuller, 146 N.W. 
910,33 S.D. 582. 

Tenn.—Paul v. Hill, 3 Tenn.Ch. 443. 

[a] Reasonable rent for property 
in unimproved condition during peri- 
od of possession is to be deducted. 
De Sembly v. Dedman, 170 S.W. 529, 
161 Ky. 128. 

[b] Where rental value is offset 
by improvements, the purchaser’s re- 
covery should not be reduced by such 
value. Murphy v. Williams, (Tex. 
Civ.App.) 56 S.W. 695. 

[ec] In Louisiana, where a void tax 
sale is set aside, Act of (1898) No. 
170 § 67, allowing the purchaser rents 
and revenues upon “redemption,” is 
inapplicable. Flanagan v. Land De- 
velopment Co. of Louisiana, 83 So. 39, 


[a] Priority over lien for contri- 
bution.—(1) Under a statute provid- 
ing that a tax deed vests in the gran- 
tee an absolute fee-simple estate sub- 
ject to claims of the state for taxes, 
liens, or encumbrances, the title of 
a purchaser of land at a tax-sale 
would be superior to the lien for con- 
tribution of a part-owner cf land who 
had redeemed it from sale for a ditch 
assessment, that lien not being a 
claim or lien of the state. Ellison v. 
Branstrattor, 88 N.E. 963, 89 N.E. 513, 
45 Ind.App. 307. (2) And if the tax 
sale is invalid, the purchaser is still 
entitled to have his tax lien for the 
amount ascertained and declared su- 
perior to the lien for contribution of 
the person redeeming from such as- 
sessment sale. Ellison vy. Branstrat- 
tor, supra. (3) The fact that the pur- 
chaser at the tax sale afterward re- 
eeived conveyances of the land from 
persons holding legal title to it at the 
time of the tax sale does not extin- 
guish his lien superior to the other’s 
lien for contribution, but equity will 
keep it alive to protect his rights. 
Ellison v. Branstrattor, supra. 

89. Holland v. Hotchkiss, 123 P. 
258, 162 Cal. 366. 

90. Kimball v. Ballard, 19 Wis. 602, 
88 Am.D.»705. 


91. Brentano v. Brentano, 67 P. 922, 
41 Or. 15. 
92. Crosby v. Terry, 91 S.W. 652, 


41 Tex.Civ.App. 594. 


quired by court, including delinquent, 
taxes prior to sale, does not preclude 
plaintiff from contesting liability to 
pay such amount. Tilden v. Chouteau 
County, 279 PB. 2381, 85 Mont. 398. 

95. Union Bldg. Loan Fund & Sav- 
ings Ass’n v. Block, 127 N.E. 775, 73 
Ind.App. 408. 

96. Maxcy v. Simonson, 110 N.W. 
808. 130 Wis. 650. 

97. State v. Chisago County, 131 
aN Ae 792, 115 Minn. 6, Ann.Cas.1912D 

98. Uhl v. Small, 39 P. 178, 54 Kan. 
651; Cavins v. Trice, 119 S.W. 896, 
55 Tex.Civ.App. 533. 

99.. Olmsted County v. Barber, 17 
N.W. 473, 31 Minn. 256 [aff 17 N.W. 
944. 31 Minn. 263). 

1. Olmsted County v. Barber, su- 


2. Edwards v. 67 N.W. 
728, 93 Wis. 455. 

3. Edwards v. Upham, supra. 

4 Edwards v. Upham, supra. 

5. See supra § 2080. 

6. Auditor-Gen. v. Patterson, 80 N. 
W. 884, 122 Mich. 39. 

7. Williams v. Baker, 95 N.E. 78, 
209 Mass. 92; Stephenson v. Weeks, 
22 N.H. 257; Wilson v. Cochran, 14 
N.H. 397; Gibson v. Mussey, 11 Vt. 
212. 

Relief as against officials personal- 
ly see supra § 2068. 

8. Clear Creek County v. Yingling, 
60 P. 582, 14 Colo.App. 449; Joliet 
Stove Works v. Kiep, 82 N.E. 875, 230 
Ill, 550 faff 132 Dll.App. 457]; Norton 
v. Supervisors of Rock County, 13 
Wis. 612. 

9. See supra § 2074, 
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official is plain he may be required by mandamus to 
perform it,° or a suit for such purpose may be 
The lien of a holder of an 
invalid tax title for reimbursement!? may be en- 
forced in an action’? in the nature of a suit to fore- 
close a mortgage,!* in equity as a supplementary pro- 
ceeding,!® in any proceeding in which the tax title 
is directly in issue,'® or in a mortgage foreclosure 
proceeding in which he is made a defendant.‘* There 
are various methods in which the tax title claim- 
ant may enforce his right to reimbursement for im- 
He may be adjudged to have a lien 
on the premises for the amount,!® or, where required 
to account for rents and profits,'® should be given 
credit for improvements?® or he may interpose and 
enforce this claim in an equitable action for redemp- 
tion,?! but he cannot have a general money judgment 
and general execution against the owner of the prem- 


brought against him." 


provements. 


ises.?2 


10. Gurd v. Auditor-Gen., 80 N.W. 
1005, 122 Mich. 151; State v. Chisago 
County, 131 N.W. 792, 115 Minn. 6, 
Ann.Cas.1912D 669; Corbin v. Mor- 
row, 49 N.W. 201, 46 Minn. 522. See 
People v. Chapin, 10 N.E. 141, 104 N.Y. 
96 (mandamus not proper where re- 
fund in good faith was made to wrong 
person). 

{a] In Michigan Laws (1889) No. 
195 § 66, providing for a refund of 
the purchase price by the county 
treasurer where sale is void, prevents 
bringing mandamus against the audi- 
tor-general. Harding v. Auditor- 
Gen., 99 N.W. 275, 136 Mich. 358. 

11. Corbin Vv. Morrow, 49 N.W. 201, 
46 Minn. 522. 

12. See supra § 2075. 

13. Comstock, Ferre & Co. v. Dev- 
lin, 108 N.W. 888, 99 Minn. 68. See 
Moores v. Flurry, 40 So. 226, 87 Miss. 
707 (action brought under statute 
not relating to lien not within juris- 
diction). 

14. Jenkins v. Rice, 84 Ind. 342; 
Merrill v. Ijams, 79 N.W. 734, 58 Neb. 
706; Adams v. Osgood, 84 N.W. 257, 
60 Neb. 779; Schoenheit v. Nelson, 
20 N.W. 205, 16 Neb. 235. 

15. Victoria Copper Mining Co. v. 
Rich, 193 F. 314, 113 C.C.A. 238; Til- 
-lotson v. Saginaw Cir. Judge, 56 N.W. 
945, 97 Mich. 585; Weimer v. Porter. 
4 N.W. 306, 42 Mich. 569; Carman v. 
Harris, 85 N.W. 848, 61 Neb. 635. 

16. U.S.—Hintrager v. Nightin- 
gale, 36 F. 847 (relief denied because 
not requested). 

Ark.—Haney v. Cole, 28 Ark 299. 

Ind.—Jones v. Foley, 22 N.E. 987, 
121 Ind. 180; Millikan v. Ham, 4 N.E. 
60, 104 Ind. 498; Reed v. Earhart, 88 
Ind. 159; Jenkins v. Rice, 84 Ind. 342; 
Sharpe v. Dilman, 77 Ind. 280. 

Kan.—Lewis Academy v. Wilkin- 
son, 100 P. 510, 79 Kan. 557; Krutz v. 
Chandler, 5 P. 170, 32 Kan. 659; Rus- 
sell v. Hudson, 28 Kan. 99; Arn v. 
Hoppin, 25 Kan. 707: Fairbanks v. 
Williams, 24 Kan. 16. Compare Cor- 
bin v. Young, 24 Kan. 198 (holding 
that in an action to quiet title where 
no statute authorizes enforcement of 
lien and adequate remedy at law ex- 
ists, relief will not be granted). 

Neb.—McClure v. Warner, 20 N.W. 
387, 16 Neb. 447; Shelley v. Towle, 20 
N.W. 251, 16 Neb. 194; Pettit v. Black, 


8 Neb. 52. 
Ont.—In re Cameron, 14 Grant Ch. 
612 


See Wheeler v. Bramel, 8 S.W. 199, 
10 Ky.L. 301 (relief denied because 
not requested). 

Contra Bidwell v. Webb, 10 Minn. 
59, 88 Am.D. 56. 

fa] In Alabama the lien conferred 
by statute upon the purchaser at an 
ineffectual tax sale for the amounts 
paid thereon and for subsequent tax- 
es paid does not arise except at the 
end, and as the result, of a judgment 


For later cases, developments and changes in the law see Annotations, same title and section number. 


TAXATION 


necessary.”° 


‘ye ee | 


[§§ 2094-2095 | 


[§ 2095] b. Conditions Precedent. Whether the 
relief sought is by separate action against the taxing 
body or its officials,?* or by lien,?* it is necessary 
that first there have been a formal and final ad- 
judication of the invalidity of the tax title; but, 
in the case of a lien, where it is apparent, that the 
tax deed is invalid, such preliminary judgment is not | 
However, to proceed for the enforce- | 
ment of the lien it is necessary that the purchaser | 
shall have taken out his deed,?® but not that he shall 
give notice to the owner of the land.?7_ It is not es- | 
sential: to, the purchaser’s recovery in a separate | 
action against the taxing body or its officers for 
reimbursement that he has paid subsequent taxes 
on the lands purchased.*® 
demand is not a condition precedent to an action 
for money had and received by mistake?® applies, 
in the absence of a statute requiring demand,*° to 


The general rule that a 


such action by the holder of an invalid tax title for 


in ejectment for the land so sold, and 
where the lien is not so established, 
it cannot be enforced by defendant in 
a suit to quiet title to the land. Geo. 
E. Wood Lumber Co, v. Williams, 47 
So. 202, 157 Ala. 73. 

Decreeing lien on premises in favor 
of holder of tax deed in actions con- 
cerning validity of tax title see supra 


§ 2063. 
17. Dixon vy. HBHikenberry, (Ind. 
App.) 65 N.E. 938; Soe Bank v. 


Jones, (N.J.) 17 

1 Mercer v. Justice, 65 P. 219, 
63 Kan. 225. 

Reimbursement for improvements 
see supra §§ 2083-2085. 

19. See supra § 2063. i 

20. Gilbreath v. Dilday, 38 N.E. 
572, 152 Ill. 207; Strother v. Reilly, 
58 S.W. 332, 105 Tenn. 48 (statutory). 

21. See supra § 1764. 

22. Childs v. Shower, 18 Iowa 261; 
Mabie v. Fuller, 240 N.Y.S. 452, 229 
App.Div. 7 [rev 220 N.Y.S. 448, 132 
Mise. 632, and rev on other grounds 
174 N.E. 450, 255 N.Y. 194]. F 

23. Coleman v. Los Angeles Coun- 
ty, 182 P. 440, 180 Cal. 714. 

[a] Effect of appeal.—The pur- 
chaser of land for taxes, who is un- 
able to maintain his title against the 
owner in litigation, must either waive 
his right to appeal, or the time for 
appeal must expire, or an appeal, if 
taken, must be determined, before the 
purchaser can claim any refund from 
the county, under Pol. Code § 3898 
subd 5, as amended by St. (1913) p 
560. Coleman v. Los Angeles County, 
182 P. 440, 180 Cal. 714. 

[b] In Massachusetts (1) St. 
(1909) c¢ 490, § 45, as amended by 
Stats. 1912, c 390, expressly declares 
that right to relief of grantee in tax 
deed is dependent on full performance 
of all acts required to be done by him, 
and that execution of terms of statute 
is condition precedent to acquisition 
of right. Byrne v. Inhabitants of 
Town of Sharon, 146 N.E. 706, 251 
Mass. 472. (2) Where an offer by the 
purchaser to discharge tax deeds and 
statements of reason for invalidity of 
deeds was not given to tax collector 
or filed within six months from date 
of deed, the condition of right to re- 
cover was not performed by him. 
Rvyrne v. Inhabitants of Town of 
Sharon, 146 N.E. 706, 251 Mass. 472. 

Judgment or decree in action con- 
cerning tax title as not bar to recov- 
ery for taxes in action against owner 
see supra § 2064. ; 

24. Geo. E. Wood Lumber Co. vy. 
Williams, 47 So. 202, 157 Ala. 73; 
Tradesmen’s Nat. Bank v. Sheffield 
City Co., 34 So. 625, 187 Ala. 547; 
Sheffield City Co. v. Tradesmen’s Nat. 
Bank, 32 So. 598, 131 Ala. 185; Ca- 
ruthers v. Greer, 122 S.W. 629, 92 Ark. 
167; St. Louis, ete. R. Co. v. Alex- 
ander, 4 S.W. 753, 49 Ark. 190; Til- 


lotson v. Saginaw Cir. Judge, 56 N.W. 
945, 97 Mich. 585; 


31 N.W. 572, 64 Mich. 657; Weimer 


v. Porter, 4 N.W. 306, 42 Mich. 569; | 


Comstock, Ferre & Co. v. Devlin, 1038 
N.W. 888, 99 Minn. 68. But see Webb 
v. Bidwell, 


action). 

[a] Where a tax lien is transfer- 
red to the tax holder, he may enforce 
the same, although he has failed to 
perfect title under a statute limiting 
the time within which notice of ex- 
piration of redemption may be given, 
and requiring the certificate of sale 
to be recorded Within a certain time. 
Downing v. Lucy, 141 N.W. 183, 121 
Minn. 301, Ann.Cas.1914C 755. 

Judgment or decree in action con- 
cerning tax title as not bar to actién 
to enforce lien for reimbursement see 
supra § 2064. : 

25. McClure v. Warner, 20 N.W. 
387, 16 Neb. 447; Bryant v. Estabrook, 
20 NW... 245, 16 Neb. 217; 
Towle, 20 N.W. 251, 16 Neb. 194; Mil- 
ve v. Hurford, 9 N.W. 477, 11 Neb. 

[a] Reasons for rule.—(1) The 
law does not require a vain thing. 
Shelley v. Towle, 20 N.W. 251, 16 Neb. 
194. (2) Failure of the title flows 
from the defect in the sale proceed- 
ings and not from the judgment of the 


court. Miller v. Hurford, 9 N.W. 477, 
11 Neb. 377. 
26. Sharpe v. Dillman, 77 Ind. 280. 


But see Parker v. Matheson, 32 N.W. 
598, 21 Neb. 546; Helphrey v. Redick, 
31 N.W. 256, 21 Neb. 80 (holding that 
an action to foreclose the lien may 
be maintained on the certificate of 
sale, when it is alleged in the petition 
that a deed would be invalid if is- 
sued). 

27. Carman v. Harris, 85 N.W. 848, 
61 Neb. 635; Merrill v. Ijams, 79 N.W. 
734, 58 Neb. 706; McClure v. Laven- 
der, 31 N.W. 672, 21 Neb. 181; Helph- 
rey v. Redick, 31 N.W. 256, 21 Neb.. 
80; Lammers v. Comstock, 30 N.W. 
251, 20 Neb. 341; Bryant v. Estabrook, 
20 N.W. 245, 16 Neb. 217; Merrill v. 
Riverview Inv. Co., 95 N.W. 333, 1 
Neb. (Unoff.) 260. ‘ 

28. Sherwood v. Barnes County, 
134 N.W. 38, 22 N.D. 310. is 


29. See Money Received § 53. 
30. See cases infra this note. 
[a] In Mississippi (1) the statu- 


tory requirement of presentation to, 
and refusal of, claims as conditions 
precedent to an action against the. 
state (see States § 461 note 59 [a]) 
(2) applies to an action against the 
state by a holder of an invalid tax 
title for reimbursement (Brown v. H. 
B. & Eugene Ford, 73 So. 722, 112 
Miss. 678). (3) The required pres- 
entation is justified by a judgment in 
an action to confirm the tax title, de- 


Nester v. Busch, | 


15 Minn. 479 (it is not . 
necessary in all cases that such judg- — 
ment has been rendered in separate 


Shelley v. | 


~ §§ 2095-2097] 
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[§ 2096] c. Defenses. 


defense.?3 
imbursement defenses will not be 


go only to the manner of levying or assessing the tax- 
es or advertising or conducting the sale or the qualifi- 
eation of officers concerned with it.** 

Limitations, 
The remedy to enforce a refund by offi- 


[§ 2097] d. Time 
Laches.®> 


To Sue, 


% reimbursement against the taxing body or its offi- 


{ i Failure of the holder of 
_ the invalid tax title to claim reimbursement. for im- 
_ provements in the action by which he lost the land 
prevents his recovery therefor in a separate ac- 
tion,*? but, in an action for reimbursement against 
the taxing body, the fact that claimant’s predecessor 
in title filed no answer in the action in which the 
tax title was declared invalid does not constitute a 
In actions to foreclose the lien for re- 


TAXATION 


enforce the lien 


regarded which 


and 


cials designated to refund without suit accrues upon 


- 


_ claring the title void, which is a final 
' adjudication of the matter. Brown v. 
H. B. & Eugene Ford, 73 So. 722, 112 

Miss. 678. 

{b] In North Dakota Rev. Codes 
(1905) § 2414, prohibits the county 
auditor from drawing his warrant 
(except for salaries of county offi- 
cials), except upon the order of the 
board of county commissioners, sign- 
eed by the chairman thereof and with 

— the county seal affixed, and hence, 
after a tax sale is adjudged invalid, 
action by the board of county com- 
missioners is a prerequisite to a re- 
turn of the money paid for a void cer- 
tificate, and a demand for the return 
of the money becomes necessary, and 

- the cause of action against the county 

- for such return does not accrue until 
a demand is made, and rejected in the 
absence of any question of unreason- 
able delay. Sherwood v. Barnes 
County, 134 N.W. 38, 22 N.D. 310. 

31. Meriwether v. Board of Com’rs 
of Comanche County, 1 P.(2d) 390, 150 

 Okl. 223; Boynton v. Faulk County, 
64 N.W. 518, 7 S.D. 423. 

‘ 32. Brewer v. Folsom Bros. Co., 
(Wyo.) 5 P.(2d) 283 [reh den 7 P.(2d) 
224]. 

33. Leach v. Rolette County, 151 
N.W. 768, 29 N.D. 593. 

[a] ‘Gack of knowledge of pending 
suit against title is required. Leach 
v. Rolette County, 151 N.W. 768, 29 
N.D. 593. 

34. Dovey v. McCullough, 83 N.W. 
171, 60 Neb. 376; Roads v. Estabrook, 
53 N.W. 64, 35 Neb. 297; Merriam v. 
Dovey, 41 N.W. 550, 25 Neb. 618; Otoe 
County v. Mathews, 25 N.W. 618. 18 
Neb. 466; Otoe County v. Brown, 20 N. 

 - W. 274, 641, 16 Neb. 394, 398. 

25. Nontransferability of state’s 

- immunity from statute of limitations 

- see Limitations of Actions § 28 text 

and note 19. 

: 36. Schoenwetter v. Oxley, (Iowa) 

239 N.W. 118. 

Z 37. See supra § 2075. 

38. Parker v. Matheson, 32 N.W. 
598, 21 Neb. 546; Helphrey v. Redick, 
31 N.W. 256, 21 Neb. 80; Otoe County 
v. Brown, 20 N.W. 274, 16 Neb. 394 
[motion overr 20 N.W. 641, 16 Neb. 
398]; Peet v. O’Brien, 5 Neb. 360. 

39. Sexton v. Peck, 48 Iowa 250; 

_ Meriwether v. Overly, 129 S.W. 1, 228 

_ Mo. 218. : ; 

[a] Particular limitation.—Five 
years. Barke v. Early, 33 N.W. 677, 


72 Iowa 273; Sexton v. Peck, 48 Iowa 
250. 
40. Iowa.—Storm Lake Bank v. 


Buena Vista County, 23 N.W. 297, 66 
Iowa 128. 
Kan.—Rork v. Douglas County, 26 
P. 391, 46 Kan. 175; Jarvis-Conklin 
Morte. Trust Co. v. Gray County, 52 P. 
107, 7 Kan.App. 712. 
Neb.—McCague v. Douglas County, 
91 N.W. 412, 65 Neb. 329; Fuller v. 
F Colfax County, 50 N.W. 1044, 33 Neb. 


PT 16. 
7 Pa.—Clapp v. Pinegrove Tp., 20 A. 


836, 138 Pa. 35, 12 L.R.A. 618. 

Wis.—Haton v. Manitowoe County, 
40 Wis. 668; Baker v. Columbia Coun- 
ty, 39 Wis. 444; Tarbox v. Adams 
County, 34 Wis. 558. ; 

[a] Statute limiting time for re- 
covery of possession has no bearing 
on the right of the holder of a certifi- 
cate which has been adjudged void 
to bring an action against the county 
for the recovery of the money paid for 
such certificate. Sherwood v. Barnes 
County, 134 N.W. 38, 22 N.D. 310. 

[b] Particular limitations.—(1) 
Six years. Eaton v. Manitowoc Coun- 
ty, 40 Wis. 668; Baker v. Columbia 
County, 39 Wis. 444. (2) Five years. 
Storm Lake Bank v. Buena Vista 
County, 23 N.W. 297, 66 Iowa 128; Mc- 


Cague v. Douglas County, 91 N.W. 
412, 65 Neb. 329; Fuller v. Colfax 
County, 50 N.W. 1044, 33 Neb. 716. 


(3) Three- years. Jarvis-Conklin 
Mortg. Trust Co. v. Gray County, 52 
PestoT,: t-KanvApp. 712: 

41. Reid v. Albany County, 28 N.E. 
3€7, 128 N.Y. 364; White v. Brooklyn, 
25 N.E. 248, 122 N.Y. 53; People v. 
pores 60 N.Y.S. 898, 45 App.Div. 


oF 

[a] Limitations barring right to 
deed do not apply to action for refund, 
State vy. Supervisors of Sheboygan 
County, 29 Wis. 79. 


{b] Particular limitation.—Six 
years. State v. Olson, 59 N.W. 6384, 
58 Minn. 1; Reid v. Albany County, 


28 N.E. 367, 128 N.Y. 364. 

{c] Statutes not applicable.—(1) 
The opportunity given by statute to 
apply for particular refundment does 
not establish a, bar by limitation 
against claims which might be, but 
are not in fact, made thereunder. 
State v. Chisago County, 131 N.W. 
792, 115 Minn. 6, Ann.Cas.1912D 669. 
(2) So a statute providing that no 
refundment shall be allowed, unless 
the right thereto has been determined 
and the certificate and approval ob- 
tained within a certain time, does not 
place a limitation on the time after a 
tax sale within which a refundment 
may be had, under the law providing 
for refundment after a tax sale is 
held void for irregularity. State v. 
Chisago County, supra. 


42. Ind.—Montgomery v. Aydelot- 
te, 95 Ind. 144; Bowen v. Striker, 87 
Ind. 317; Brown v. Fodder, 81 Ind. 
491. 


Iowa.—La Rue v. King, 37 N.W. 374, 
74 Iowa 288. 

Kan.—Douglass v. Boyle, 22 P. 316, 
42 Kan. 392; Mitchell v. Lines, 13 P. 
593, 36 Kan. 378; Corbin v. Bronson, 
28 Kan. 532; Park v. Hetherington. 61 
P. 328, 9 Kan.App. 309 [aff 64 P. 1115, 
62 Kan. 868]. 

Neb.—Carson v. Broady, 77 N.W. 80, 
56 Kan. 648; Hathaway v. Nelson, 71 
N.W. 981, 52 Neb. 109; Alexander v. 
Thacker, 61 N.W. 738, 43 Neb. 494; 
Black v. Leonard, 51 N.W. 126, 33 Neb. 
745; Warren v. Demary, 50 N.W. 15, 
83 Neb. 327; Alexander v. Wilcox, 47 
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payment of the purchase money,*® but the right. to 


for reimbursement?? does not ac- 


crue until expiration of the time allowed for redemp- 
tion from the sale.*8 
whether by action against the owner®® or the taxing 
body or its officers,*#° against officials designated to 
refund without suit,#! or by lien*? will be barred 
if not claimed within the time prescribed by stat- 
utes of limitations. 
the time the cause of action accrued,** which, depend- 
ing on the local statutes or decisions, may be from 
the date taxes became delinquent,** from the date 
of the sale or of the deed,*® or from the time when 
plaintiff becomes entitled to a deed, rather than 
from the date of the deed itself,4® from the time 
when the tax title is declared void by the decision 
of a competent court,*? from the failure of title on 


The right of reimbursement, 


The statute begins to run from 


N.W. 81, 30 Neb. 798, 9 L.R.A. -735; 
Parker v. Matheson, 32 N.W. 598, 21 
Neb. 546; Helphrey v. Redick, 31 N. 
W. 256, 21 Neb. 80. 

Ohio.—Powers v. Henning, 26 Ohio 
Cir.Ct.N.S. 237; Wiltsie v. McClymon, 
11 OhioCir.Ct.N.S. 509, 31 OhioCir.Ct. 
241; Plant v. Murphy, 6 OhioDec. (Re- 
print) 479, 6 Am.L.Ree. 479. 3 

[a] Particular limitations.— (1) 
Fifteen years. Montgomery v. Ayde- 
lotte, 95 Ind. 144; Bowen v. Striker, 
87 Ind. 317; Brown v. Fodder, 81 Ind. 
491. (2) Seven years. Thomas v. 
Lester, 142 S.E. 870, 166 Ga. 274. (38) 
Six years. State v. Norton, 61 N.W. 
458, 59 Minn. 424; Powers v. Henning, 
26 OhioCir.Ct.N.S. 237; Wiltsie v. Mc- 
Clymon, 31 OhioCir.Ct. 241; Plant v. 
Murphy, 6 OhioDec. (Reprint) 479, 6 
Am.L.Rec. 479. (4) Five years. La 
Rue v. King, 37 N.W. 374. 74 Iowa 288; 
Carson v. Broady, 77 N.W. 80, 56 Neb. 
648; Alexander v. Thacker, 61 N.W-. 
738. 48 Neb. 745; Black v. Leonard, 51 
N.W. 126, 43 Neb. 494; Warren v. De- 
mary, 50 N.W. 15, 33 Neb. 827; D’Gette 
v. Sheldon, 44 N.W. 30, 27 Neb. 829; 
Shepherd v. Burr, 43 N.W. 256. 27 Neb. 
432; Parker v. Matheson, 32 N.W. 598, 
21 Neb. 546; Helphrey v. Redick. 31. 
N.W. 256, 21 Neb. 80. (5) Four 
years. Park v. Hetherington, 61 P. 328, 
9 Kan.App. 309 [aff 64 P. 1115, 62 
Kan. 868]. (6) Two years. Mitchell 
v. Lines, 13 P. 598. 36 Kan. 378; Cor- 
bin v. Bronson, 28 Kan. 532. 

43. See cases infra this note. 

[a] Rule applied.—(1) Action 
against officials designated to refund 
without suit. State v. Olson, 59 N.W. 
634, 58 Minn. 1. (2) Action against 
taxing body or officials. Merriam v. 
Otoe County, 19 N.W. 479, 15 Neb. 408; 
Young v. Marshall County Bd. of 
Com’rs, 233 P. 428, 108 Okl. 27 (pass- 
age and approval of statute giving 
cause of action). (3) Enforcement 
of lien.. Montgomery v. Aydelotte, 95 
Ind, 144; Carson v. Broady, 77 N.W. 
80, 56 Neb. 648; Black v. Leonard, 51 
N.W. 126, 83 Neb. 745; Warren v. 
Demary, 50 N.W. 15, 33 Neb. 327. 

44. See case infra this note. 

[a] Rule applied.—Action against 
owner. Sexton v. Peck, 48 Iowa 250. 

45. See cases infra this note. 

[a] Rule applied.—(1) 
against taxing body or officials. 
ler v. Colfax County, 50 N.W. 1044, 83 
Neb. 716; Clapp v. Pinegrove Tp., 20 
A. 836, 138 Pa. 35, 12 L.R.A. 618; Bak- 
er v. Columbia County, 39 Wis. 444. 
(2) Enforcement of lien. Hathaway 
v. Nelson, 71 N.W. 981, 52 Neb. 199. 

46. See cases infra this note. 

[a] Rule applied.—Enforcement of 
lien. Montgomery v. Aydelotte, 95 
Ind. 144; La Rue v. King, 37 N.W. 
374, 74 Iowa 288. 

47. See cases infra this note. 

[a] Rule applied.—(1) ‘Action 
against taxing body or officials. Real 
v. Kern County, 179 P. 726, 39 Cal. 
App. 723; Easton v. Sorenson, 55 N. 
W. 128, 53 Minn. 309; Merriam v. Otoe 
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which the action is based*® which occurs upon the 
issuance of a void deed,*® from the discovery of the 
defect or irregularity which invalidates it,°? from 
the end of the period allowed for redemption,”* 
particularly where the tax purchaser, satisfied of 
the inutility of an endeavor to recover the property, 
does not take out a deed,®* or from the time when 
the purchaser, acting with reasonable promptness, 
fails in his effort to recover possession of the land.°* 
In this connection the statute of limitations should 
not be construed retrospectively.** When the stat- 
ute has run as against enforcement of the lien it 
not only bars an action but also extinguishes the 
lien.5> Aside from the statute the purchaser’s claim 
may be rejected on the ground of laches.*® 
[§ 2098] e. Persons Entitled To Sue, and Parties. 
The ultimate holder of the tax title,®’ but not an 
intermediate. holder,®* may maintain an action for 
reimbursement, against the original owner of the 
land. No action against the taxing body may be 
maintained by a person claiming under a purchaser 
who has forfeited his right to sue by reason of 
default in deferred payment of the purchase mon- 
ey.°° The heirs of the purchaser,®® and not the 
personal representative,*! are entitled to enforce the 
statutory lien for reimbursement. The taxing body 
is the proper party defendant in an action by the 
holder of the invalid tax title for reimbursement 


County, 19 N.W. 479, 15 Neb. 408. (2) 
Enforcement of lien. St. Louis, etc., , 
R. Co. v. Alexander, 4 S.W. 753, 49 53. See infra this note. 


Ark. 190; Tillotson v. Saginaw Cir. [a] 
Judge, 56 N.W. 945, 97 Mich. 585; 
Comstock, Ferre & Co. v. Devlin, 108 


N.W. 888, 99 Minn. 68. 


suit. 


TAXATION 


res v. Redick, 31 N.W. 256, 21 Neb. 


Rule applied.—Action against 
official designated to refund without 
Reid v. Albany County, 28 N.E. 
367, 128 N.Y. 364. 


. 


[§§ 2097-2099 


from the taxing body,*? and the proper defendant 
in a suit to enforce the lien is the person entitled to 
the equity of redemption,®* and others may be joined 
having interests to be affected by the lien.®* 

[§ 2099] f. Pleading. In an action against offi- 
cials designated to refund without suit, if the stat- 
ute makes it a condition precedent to such suit 
that the tax title shall have been adjudged void,°* 
a judicial decision to that effect must be pleaded,°® 
and where the statute authorizes reimbursement of 
the purchaser in case he shall be “unable to recover 
possession,” it is essential to show at least a demand 
for possession and some effort to recover it.67 As 
against the taxing body or its officials, the com- 
plaint or petition for such a refunding must allege 
distinctly the particular matters which caused the 
tax sale and deed to be so ineffectual as to justify 
reimbursement,®® or the fact and causes of the fail- 
ure of the expected title,*® and compliance with any 
conditions precedent.7° Moreover, a petition in such 
suit which on its face shows that period of limita- 
tion has run is demurrable,’1 and if no statute pro- 
vides for a refund, an exception of no cause of ac- 
tion will be sustained.7? In an action against the 
state, the bill cannot be taken as confessed.** In 
the case of an action to enforce the lien for reim- 
bursement, claimant is required to allege the facts 
essential to his lien.** However, the complaint need 
genberg v. Marion County, 8 N.E. 294, 
107 Ind. 494; Kaeiser v. Nuckolls 
County, 15 N.W. 363, 14 Neb. 277; 
Otoe County v. Gray, 7 N.W. 325, 10 
Neb. 565; Stewart v. Bernalillo Coun- 


ty, 75 PB. 43, 12 .N<M°79. 
[a] Complaint or petition held suf- 


48. See cases infra this note. 

[a] In Nebraska (1) the former 
rule (Alexander v. Thacker, 61 N.W. 
738, 43 Neb. 494) (2) was that limi- 
tations as to action to foreclose the 
lien began to run from the time of the 
failure of title (Carson v. Broady, 77 
N.W. 80, 56 Neb. 648, 71 Am.S.R. 691; 
McClure v. Lavender, 31 N.W. 672, 
21 Neb. 181; Helphrey v. Redick, 31 
N.W. 251, 21 Neb. 80; McClure v. 
Warner, 20 N.W. 387, 16 Neb. 447; 
Otoe County v. Brown, 20 N.W. 274, 
16 Neb. 394; Holmes v. Andrews, 20 
N.W. 347, 16 Neb. 296; Schoenheit v. 
Nelson, 20 N.W. 205, 16 Neb. 235; 
Bryant v. Estabrook, 20 N.W. 245, 16 
Neb. 217; Peet v. O’Brien, 5 Neb. 
360). 

49. See cases infra this note. 

[a] Rule applied.—Enforcement of 
lien. Carson v. Broady, 77 N.W. 80, 
56 Neb. 648; McClure v. Warner, 20 
. N.W. 387, 16 Neb. 447. 

50. See cases infra this note. 

[a] Until grantee has clear and 

positive knowledge that the sale is 
invalid, the statute of limitations does 
not commence to run as to his claim 
against the county to have the pur- 
chase money refunded by reason of 
the invalidity of the tax sale. Hutch- 
Ae v. Sheboygan County, 26 Wis. 
462. 
Rule applied.—Action against: 
(1) Officials designated to refund 
without suit. White v. Brooklyn, 25 
N:B. 243; -122 N.Y. 353. .(2) —) Taxine 
body or officials. Hayes vy. Los An- 
geles County, 33 P. 766, 99 Cal. 74; 
Storm Lake Bank v. Buena Vista 
County, 23 N.W.. 297, 66 Iowa 128. 

51. See infra this note. 

[a] Rule applied.—Enforcement of 
lien. Alexander v. Thacker, 61 N.W. 
738, 48 Neb. 494. 

52. See cases infra this note. 

[a] Rule applied.—Enforcement of 
lien. D’Gette v. Sheldon, 44 N.W. 30, 
27 Neb. 829; Shepherd v. Burr, 43 N. 
W. 256, 27 Neb. 432; Parker v. Mathe- 
son, 32 N.W. 598, 21 Neb. 546; Helph- 


54. Reid v. Albany County, supra. 

55. Brown v. Fodder, 81 Ind. 491; 
Carson v. Broady, 77 N.W. 80, 56 Neb. 
648, 71 Am.S.R. 691; Foree v. Stubbs, 
59 N.W. 798, 41 Neb. 271; Alexander 
v. Shaffer, 57 N.W. 541, 38 Neb. 812. 

56. Harding v. Auditor-Gen., 99 N. 
W. 275, 136 Mich. 358; Cordiner v. 
Finch Inv. Co., 103 P. 829, 54 Wash, 
574, 


57. Morton v. Shortridge, 38 Ind. 
492; Steel v. Bogue, 15 OhioCir.Ct. 
149, 8 OhioCir.Dec, 255. 
fos Morton y. Shortridge, 38 Ind. 

59. Tonini v. Board of Com’rs of 
Comanche *County, 1 P.(2d) 703, 150 
Okl. 239. 
foe Stephenson v. Martin, 84 Ind. 
61. Stephenson v. Martin, supra. 

62. Norton v. Supervisors of Rock 
County, 13 Wis. 611. 

63. Alexander v. ‘Thacker, 46 N.W. 
825, 30 Neb. 614. 

[a] Disability of owner.—The 
right of action in the tax purchaser 
to foreclose his lien is not affected 
by the fact that the owner of the land 
is an infant or an insane person. 
Leas Ut v. Bell, 75 N.W. 524, 55 Neb. 


[b] Lack of formal indorsement 
of certificate of sale does not affect 
right of assignee of foreclosing lien 
for reimbursement. Leavitt v. Bell, 
75 N.W. 524, 55 Neb. 57. 

Action generally against infant see 
Infants § 248. 

Capacity generally of insane person 
to be sued see Insane Persons § 570. 

64. Carman v. Harris, 85 N.W. 848, 
61 Neb. 635; Alexander v. Thacker, 46 
N.W. 825, 30 Neb. 614. 


65. See supra § 2095. 
66. Harding v. Auditor-Gen., 99 N. 
W. 275, 136 Mich. 3858; Corbin vy. 


Morrow, 49 N.W. 201, 46 Minn. 522. 
67. Reid v. Albany County, 28 N.E. 
367, 128 N.Y. 364. 
68. Clear Creek County y. Ying- 
ling, 60 P. 582, 14 Colo.App. 449; Hil- 


ficient.—Topeka Commercial Security 
Co, y. Harper County, 65 P. 660,. 63 
Kan. 351; Boynton v. Faulk County, 
64 N.W. 518, 7 S.D. 423. 

[b] Complaint or petition held in- 
sufficient—Clear Creek County. v. 
Yingling, 60 P. 582, 14 Colo.App. 449; 
Hilgenberg v. Marion County, 8 N.E. 
294, 107 Ind. 494; Kaeiser v. Nuckolls, 
15 N.W. 363, 14 Neb. 277; Otoe Coun- 
ty v. Gray, 7 N.W. 325, 10 Neb. 565; 
Stewart v. Board of Com’rs of Ber- 
nalillo County, 75 P. 48, 12 N.M. 79. 

69. Bates v. York County, 18 N.W. 
81, 15 Neb. 284 (where purchaser had 
never applied for a deed nor sought 
to enforce the tax lien against the 
lana). 

[a] Complaint or petition held in- 
sufficient.—Bates v. York County, 18 
N.W. 81, 15 Neb. 284. Y 

70. Flint v. Republic County, 27 
F. 850. 

[a] Rule applied.—(1) Required 
tender of return or return of instru- 
ment of title must be alleged. Flint 
v. Republic County, 27 F. 850. (2) 
Judicial decree that tax title was void 
must be alleged (Van Nest v. Sargent 
County, 73 N.W. 1083, 7 N.D. 139), (3) 
but not that the judgment stated the 
reason therefor (Easton v. Hayes, 38 
N.W. 364, 38 Minn. 463). i 

{b] Where demand is not required 
as condition precedent, there need be 
no averment that it was made. Royn- 
ton v. Faulk County, 64 N.W. 518, 7 


S.D. 423; Norton v. Rock County, 13 
Wis. 612. 
71. 


Scott v. Morris, 263 P. 672, 129 
ORS War: 

72. Jones v. Police Jury of Camer- 
son Parish, 5 La.App. 336. 

73. Brown v. H. B. & Eugene Ford, 
73 So. 722, 112 Miss. 678. : 

74 Brown vy. Corbin, 42 N.W. 481, 
40 Minn. 508; Webb v. Bidwell, 15 
Minn. 479. 

[a] Complaint held snufficient.— 
Bowen vy. Striker, 87 Ind. 317; Parker 
v. Goddard, 81 Ind. 294; Cooper v. 
Jackson, 71 Ind. 244; Reid v. Yazoo, 


For later cases, developments and changes in the law see Annotations, same title and section number, 


eed: 


~ §§ 2099-2103] 


answer may contain an admission.7® 


not show the interest of defendants.7> Defendant’s 
Withdrawal 
of a voluntary answer has been refused.7? 

[§ 2100] g. Evidence. In an action for reimburse- 
ment against the taxing body or its officials all acts 
leading to the issuance of the tax-sale certificate 
will be presumed to have been performed, in the 
absence of contrary proof,’® and plaintiff must sus- 
tain the burden of proof of these facts and of such 
as are necessary to bring his case within the pro- 
visions of the statute authorizing the relief.7® A 
claimant against the owner for reimbursement must 
show beyond doubt the land sold and that at the 
time of the sale it was delinquent for unpaid taxes.°° 
So, as against officials designated to refund without 
suit, claimant must furnish proof of his right to 
relief.£1 Similarly, plaintiff in a suit to enforce his 
lien for reimbursement must show that taxes were 
due on the particular tract,’? the amount thereof,S% 
that the land was sold for taxes’* and purchased by 
plaintiff at such sale,$*> and must identify and locate 
the particular land taxed and sold and on which the 
lien is claimed, if there is any ambiguity or insuffi- 
ciency of description.’® On the other hand, the party 
resisting the enforcement of the lien must sustain 
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the burden of showing facts which would defeat it,? 
as that the land was not subject to taxation,®® ir- 
regularities in the proceedings,®® or prior payment,°°? 
and, when claiming apportionment, the respective 
interests.°! Particular adjudications as to the ad- 
missibility®* and weight and sufficiency®* of evidence 
in the various actions for reimbursement are given 
in the footnotes. 

[§ 2101] h, Trial. In an action to enforce the 
len for reimbursement, a finding that the owner 
possessed personalty in the county is insufficient to 
show that the tax title is invalid.°* The claimant’s 
oral admission in court of the invalidity of the sale, 
not denied, may be considered as an amendment to 
the complaint sufficient to sustain the required find- 
ing of invalidity.®® 7 

[§ 2102] i. Judgment or Decree.®® The judgment 
or decree in an action to foreclose the lien for reim- 
bursement will be against the owner of the proper- 
ty®? for the proper amount.®* So also, the holder 
of an invalid tax title may have a personal judgment 
against the defaulting owner.®® 

[§ 2103] j. Costs and Attorney’s Fees. Attor- 
ney’s fees may be allowed in an action to foreclose 
the lien for reimbursement.+ 


Ne ee Fe Ne) Pe eee ee ee a ee 


ete. kK. Co.,.21 So: 745, 74. Miss. 769; 
Darr v. Berquist, 89 N.W. 256, 63 Neb. 
713; Carman v. Harris, 85 N.W. 848, 
61 Neb. 635; Adams v. Osgood, 84 N. 
W. 257, 60 Neb. 779; Leach v. Rolette 
County, 151 N.W. 768, 29 N.D. 593. 

{b] "Tax liens for several years.— 
If it is sought to enforce liens for 
Several years’ taxes on the same land 
in one action, the complaint should set 
forth particularly the nature and 
amount of the tax of each year. If 
it merely gives the aggregate amount, 
it is not sufficiently definite. Webb 
v. Bidwell, 15 Minn. 479. 

{c] Uniting several tracts of land. 
—In an action to foreclose a tax lien, 
plaintiff may join as many tracts of 
land belonging to the same defendant, 
on which he holds tax liens, as he may 
see fit; but he should number and 
state the tax on each tract separately 
as a distinct cause of action. "McNish 
v. Perrine, 16 N.W. 837, 14 Neb. 582. 

[d] Valid sale need not be shown. 
Parker v. Goddard, 81 Ind. 294. 

[e] Failure to seek personal de- 
cree for taxes paid bars objection that 
invalidity of sale is not alleged. 
Caruthers v. Greer, 122 S.W. 629, 92 
ATK eT: 

75. Jenkins v. Rice, 84 Ind. 342. 

76. Leach v. Rolette County, 151 
N.W. 768, 29 N.D. 593. : 

[a] Thus the answer of defendant 
in an action to recover taxes paid is 
an admission of assignment by the 
county. Leach v. Rolette County, 151 
N.W. 768, 29 N.D. 593. 

77. Moss v. Rockport, (Tex.Civ. 
App.) 51 S.W. 652. 

[a] Thus withdrawal of voluntary 
answer by a person holding under the 
owner on the ground that he was not 
named in the petition is properly re- 
fused. Moss v. Rockport, (Tex.Civ. 
App.) 51 S.W. 652. 

78. Foster v. Board of Com’rs of 
Marshall County, 289 P. 347, 144 Okl. 


14. 

79. State v. Casteel, 11 N.E. 219, 
110 Ind. 174; Treat v. Orono, 26 Me. 
217; Martin v. Kearney County, 87 N. 
W. 351, 62 Neb. 538. 

[a] Thus (1) he must show the in- 
validity of his title (Burkhart v. Mil- 
likan, 130 N.E. 837, 76 Ind.App. 480), 
(2) and cannot, by mere admission 
that it is invalid, establish that fact 
(Burkhart v. Millikan, supra). (3) 
Admission as to evidence defined see 
Evidence § 323. 

80. Hershey v. Thompson, 8 S.W. 


689, 50 Ark, 484. 

81. Corbin y. Morrow, 49 N.W. 201, 
46 Minn. 522. 

[a] Failure to recover possession. 
—Where the statute authorizes a re- 
fund in case the purchaser ‘shall be 
unable to recover possession’’ by rea- 
son of the invalidity of the tax sale, 
he must show not only that the tax 
sale was invalid but also that he has 
made some effort to recover posses- 
sion of the land. Reid v. Albany 
County, 28 N.E. 367, 128 N.Y. 364. 

[b] Taxes assessed on several 
tracts.—One purchasing several tracts 
of land at a void tax sale in order to 
have a lien on one of them has the 
burden of\' showing what part of the 
taxes was chargeable against it. 
Faris v. Simpson, 69 S.W. 1029, 30 
Tex.Civ.App. 103. 

82. Grigsby v. Akin, 28 N.E. 180, 
128 Ind. -592. 


83. Grigsby v. Akin, supra. 
84 Sohn v. Wood, 75 Ind. 17. 
85. Sohn y. Wood, supra. 


86. Parker v. Goddard, 81 Ind. 294; 
Sloan v. Sewell, 81 Ind. 180; Douglass 
v. Byers, 76 P. 432, 69 Kan. 59; Cog- 
burn v. Hunt, 56 Miss. 718. 

87. Cole v. Gray, 38 N.E.. 856, 139 
Ind. 396; Scott v. Millikan, 3 N.E. 647, 
104 Ind. 75; Adams v. Osgood, 60 N. 
W. 869, 42 Neb. 450. 

88. Cole v. Gray, 38 N.E. 856, 139 
Ind. 396. 

89. Cole v. Gray, supra; Adams v. 
Osgood, 60 N.W. 869, 42 Neb. 450. 

90. Cole v. Gray, 38 N.E. 856, 139 
Ind. 396; Adams v. Osgood, 60 N.W. 
869, 42 Neb. 450. 

91. Jenkins v. Rice, 84 Ind. 342. 

[a] Apportionment between ten- 
ants in common.—In order that ten- 
ants in common may obtain an ap- 
portionment of liability for taxes, 
they must show their interests af- 
firmatively in a suit,to foreclose his 
lien by a purchaser at a tax sale of 
the property. Jenkins v. Rice, 84 Ind. 


342. 
92. See cases infra this note. 
[a] Action against taxing body or 


officers thereof.—Statutory entry re- 
quired to be made by the county clerk 
on the sale and redemption record that 
the land was erroneously sold is not 
the only evidence of such fact that 
may be received by a court in an ac- 
tion to recover the price and subse- 
quent tax paid under a void sale. 
Joliet Stove Works v. Kiep, 82 N.E. 
875, 280 Ill. 550, 12 Ann.Cas. 227 [aff 


132 I1l.App. 457]. 

[b] Enforcement of lien.—(1) 
There is authority that parol evidence 
to show facts essential to recovery is 
admissible (Chapman v. Sollars,. 38 - 
OhioSt. 378), (2) and that the assess- 
ment and tax rolls are competent evi- 
dence to show levies of taxes (Doug- 
lass v. Byers, 76 P. 432, 69 Kan. 59). 

93. See cases infra this note. 

[a] Action against owner.—Her- 
ahey, v. Thompson, 8 S.W. 689, 50 Ark. 

[b] Action against taxing body or 
officers thereof.—Testimony of deputy 
county treasurer that notice of tax 
sale was not published for the re- 
quired time, was a sufficient showing 
of the invalidity of the certificate. 
Foster v. Board of Com’rs of Marshall 
County, 289 P. 347, 144 Okl. 14. i 

[c] Im suit to enforce lien for im- 
provements evidence held insufficient 
to show plaintiff's possession so as 
to justify recovery. Croskery  v. 
Busch, 74 N.W. 464, 116 Mich. 288. 


94. Burkhart v. Millikan, 130 N. 
BE. 837,.76 Ind.A. 480. 
95. Caruthers v. Greer, 122 S.W. 


62.9, 92 Ark. 167. 

96. Judgment or decree in actions 
coperreins tax title see supra §§ 2061— 

97. . Hunt v. Curry, 37 Ark. 100. 

98. O’Donohue v. Hendrix, 22 N.W. 
548, 17 Neb. 287; Sibley v. Challen, 8 
Salad es. (Reprint) 209, 6 Cinc.L.Bul. 


99. St. Louis, ete, R. Co. v. Alex- 
ander, 4 S.W. 753, 49 Ark. 190. 

[a] That owner is railroad corpo- 
ration does not affect the rule. St. 
Louis, etc., R. Co. v. Alexander, 4 S.W. 
753, 49 Ark. 190. : 

1. See Otoe County v. Brown, 20 
N.W. 641, 16 Neb. 398 [aff 20 N.W. 
274, 16 Neb. 294] (in absence of stat- 
ute, allowance is improper). 

[a] Amount.—Ten per cent of 
amount due. Alexander vy. Thacker, 61 
N.W. 738, 43 Neb. 494. 

[b] Status of lien holder as plain- 
tiff or defendant is immaterial in de- 
termining rights to attorney’s fees. 
Adams v. Osgood, 60 N.W. 869, 42 Neb: 
763. 

[ec] Test of right to attorney’s fees 
is whether the lien foreclosed had 
for its basis a valid tax sale; if the 
sale was invalid there is no right; 
if valid, the lien holder is entitled to 
the fees. Adams v. Osgood, 60 N.W. 
869, 42 Neb. 763. 
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XV. PENALTIES, FORFEITURES, INTEREST, AND CRIMES 


[§ 2104].A. Penalties*—1. Power To Impose. In 
accordance with general principles elsewhere consid- 
ered,? no power exists to impose penalties on delin- 
quent taxpayers, in the absence of express statutory 
authorization,* and a fortiori when such imposition 
is expressly forbidden by the constitution.® Never- 
theless, within limitations prescribed by the organic 
law of state and federal government, the state may 
impose penalties for delinquencies in compliance 


2. Penalties generally see Fines, 
Forfeitures, and Penalties §§ 72-78. 

Payment of penalty in order to re- 
deem see supra § 1756. : 

" preted according to value see infra 

2 5 

Penalty by way of: 

Forfeiture see infra § 2165 et seq. 
Interest see infra § 2218 et seq. 

See Fines, Forfeitures, and Pen- 
alties § 73. 

4. U.S.—Elliott v. East Pennsyl- 
vania R. Co., 99 U.S. 573, 25 L.Ed, 292; 
Central Trust Co. v. Condon, 67 F. 84, 
14 C.C.A. 314. 
ented tao vy. Fish, 4 Alaska 

es i 

Ky.—Henderson Bridge Co. v. Com., 
87 S.W. 1088, 120 Ky. 690, 27 Ky.L. 
1104. 

Ohio.—Acklin v. Sanzenbacher, 33 
OhioCir.Ct. 638. 

Porto Rico.—Gonzalez v. Gromer, 16 
Porto Rico 1. 

S.C.—State v. Graham, 20 S.C.L. 457. 

Wash.—State v. Superior Court for 
Stevens County, 161 P. 77, 93 Wash. 


433. 
eae McCormick vy. Fitch, 14 Minn. 
6. U.S.—Bankers’ Trust Co. v 


Blodgett, 43 S.Ct. 238, 260 ‘U.S. 647, 
67 L.Ied. 439 [aff sub nom. Bankers’ 
Trust Co. v. State, 114 A. 104, 96 Conn. 
3861]; Pullman Co. v. Knott, 35 S.Ct. 
2, 235 U.S. 23, 59 L.Ed. 105; Western 
Union Tel. Co. v. State, 17 S.Ct. 345, 
165 U.S. 304, 41 L.Ed. 725; Palmer v. 
McMahon, 10 S.Ct. 324, 133 U.S. 660, 
33 L.Ed. 772 [aff 6 N.E. 400, 102 N.Y. 
176, 55 Am.R. 796]. 

Ark.—Kansas City Southern Ry. 
Co. v. Hooper, 298 S.W. 201, 174 Ark. 
847 [cert gr 48 S.Ct. 304, 276 U.S. 611, 
72 L.Ed. 7381]; Scott v. Watkins, 22 
Ark. 565; Kinsworthy v. Mitchell, 21 
Ark. 145. 

Cal.—Biddle v. Oakes, 59 Cal. 94. 

. Conn.—Bankers’ Trust Co. v. State, 
114 A. 104, 96 Conn. 361 [aff 43 S.Ct. 
233, 260 U.S. 647, 67 L.Ed. 439]. 

La.—Morrison v. Larkin, 26 La.Ann. 
699; Slack v. Ray, 26 La.Ann. 674. 

Mass.—Sears v. Vary, 94 N.E. 467, 
208 Mass. 208. 

Ohio.—Patton v. Commercial Bank, 
10 OhioS.&C.P. 321, 7 OhioN.P. 401. 

Okl.—Board of Com’rs of Custer 
County v. City of Clinton, 154 P. 513, 
49 Okl. 795. 

Tenn.—Nance v. Hopkins, 10 Lea 
508; Myers v. Park, 8 Heisk. 550. 
Jade ores gh v. State, 10 Tex.App. 

Vt.—Town of Hartland v. Damon’s 
Estate, 156 A. 518, 103 Vt. 519; Bart- 
lett v. Wilson, 8 A. 321, 59 Vt. 23. 

W.Va.—State v. Page, 130 S.H. 426, 
100 W.Va. 166, 44 A.L.R. 501. 

Wis.—Plankinton Packing Co. vy. 
Wisconsin Tax Commission, 224 N.W. 
121, 198 Wis. 368 [foll Swift & Co. v. 
Wisconsin Tax Commission, 224 N.W. 
124, 198 Wis. 376; Northern Reduc- 
tion Co. v. .Wisconsin Tax Commis- 
Sion, 224 N.W. 124, 198 Wis. 375]; 
a v. Cary, 211 N.W. 284, 192 Wis. 

[a] It is necessary incident (1) of 
the power to tax property (Bankers’ 
Trust Co. v. State, 114 A. 104, 96 Conn. 
361 [aff 43 S.Ct. 233, 260 U.S. 647, 67 
L.Ed. 439]; Dixon v. Jersey City, 37 
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N.J.Law 39; State v. Page, 130 S.E. 
426, 100 W.Va. 166, 44 L.R.A. 501) (2) 
and a part of the machinery by which 
government is enabled to collect taxes 
(Dixon v. Jersey City, supra), (3) 
without which an obstinate taxpayer 
might successfully withhold from 
the state its legitimate revenues 
(Morrison v. Larkin, 26 La.Ann. 699). 

{[b] There is implied contract on 
the part of every citizen of the state 
to bear his share of the common bur- 
den of taxation to support the gov- 
ernment, and that if he should fail to 
meet this obligation there is no reason 
why he should not pay damages for 
breach thereof. Morrison vy. Larkin, 
26 La.Ann. 699, 

Purpose of penalty see infra § 2109. 

7. Cal.—Biddle v. Oaks, 59 Cal. 94. 

Conn.—Bankers Trust Co. v. Blodg- 
ett, 114 A. 104, 96 Conn. 361; City of 
Hartford v. Champion, 20 A. 471, 58 
Conn. 268. 

Ill.—Chicago, etc., R. Co. v. People, 
75 _N.E. 368, 217 Ill. 164. 

Ind.—Burgh v. State, 9 N.B. 75, 108 
Ind, 132: 

Ky.—Belknap v. Com., 85 S.W. 693, 
120 Ky. 59, 27 Ky.L. 473; Bishop v. 
Gregory, 85 S.W. 1197, 27 Ky.L. 478; 
Louisville, ete., Ferry Co. v. Com., 47 
S.W. 877, 104 Ky. 726, 20 Ky.L. 927. 

Mo.—State v. Moss, 69 Mo. 495. 

N.C.—Jones v. Shull, 69 S.E. 498, 
1538 N.C. 51%, 

Pa.—Drexel v. Commonwealth, 46 
Pa. 31; Sanderson vy. Commissioners, 
1 Pa.Co, 342. 

* §.C.—Ex parte Lynch, 16 S.C. 82. 

Vt.—Hartland v. Damon’s Estate, 
156 A. 518. 

Va.—Commonwealth v. Brown, 21 
S.E. 357, 91 Va. 769, 28 L.R.A. 110. 

W.Va.—State v. Page, 130 S.E. 426, 
100 W.Va. 166, 44 A.L.R. 501. 

8. _J1l_—Chicago, etc., R. Co. v. Peo., 
75 N.E. 368,217 Ill. 164. 

Ind.—Burgh v. State, 9 N.E. 75, 108 
Ind. 132. 

Pa.—Sanderson v. Commissioners, 1 
Pa.Co. 342. 

S.C.—Ex parte Lynch, 16 S.C, 32. 

Vt.—Town of Hartland v. Damon, 
156 4A. 518; 

fa] Double punishment for same 
offense.—Statute does not, on account 
of there being another statute impos- 
ing a penalty for furnishing a false 
or fraudulent list, violate a bill of 
rights provision that no person shall 
be twice punished for the same of- 
fense, as the two wrongs are not iden- 
tical. Burgh v. State, 9 N.E. 75, 108 
Ind. 1382. 

[b] Interfering with inviolability 
of private affairs.—Sanderson vy. Com- 
missioners, 1 ‘Pa.Co. 342. . 

_ [ce] _ Not excessive “fine.”—Statute 
Imposing a penalty of ten per cent of 
the value of property, for each failure 
to make return of all his property for 
taxation, is not violative of state and 
federal constitutional provisions 
against excessive fines. State v. Page, 
Fay S.E, 426, 100 W.Va. 166, 44 A.L.R. 

[d] Proportioning penalty to of- 
fense.—The minimum penalty of one 
thousand dollars provided for in Rev- 
enue Act § 49 for failure of a rail- 
road company to file the “statement” 
required by §§ 41 and 48, is not go 


with the tax laws.® ty ty 
[§ 2105] 2. Statutory Provisions—a. Validity. 
The constitutionality of statutes imposing penalties | 
for tax delinquencies has been assailed on several 
grounds, and their validity has been almost uniform- 
ly sustained,’ as in the case of statutes imposing pen- 
alties for failure to list or make return of property 
for taxation,’ or for failure or refusal to pay taxes 
when due, or for making a false list or return of 


disproportionate and oppressive as to 
violate Const. art 2 § 11, declaring 
that ‘all penalties shall be propor- 
tioned to the nature of the offense. 
Chicago, R. I. & P. Ry. Co. v. People, 
75 N.H.. 368, 217 Ill. 164. 

[e] Other constitutional provi- 
sions held not violated.—(1) A statute 
requiring the auditor to add fifty per 
cent to the assessment of the property 
of a taxpayer who fails to make re- 
turn of his property for taxation is 
not in violation of a constitutional 
provision that all property subject to 


taxation shall be taxed in proportion > 


to its value and that each individual 
has a right to be protected in the en- 
joyment of life, liberty, and property 
according to standing laws (Ex parte 
Lynch, 16 S.C. 32), (2) or of a provi- 
sion requiring the general assembly 
to provide by law for a uniform and 
equal rate of assessment and taxa- 
tion (Ex parte Lynch, supra), (3) or 
of a provision that no person shall be 
arrested, imprisoned, despoiled or dis- 
possessed of his property, immunities, 
or privileges, but by a judgment of 
his peers or of the law of the land 
(Ex parte Lynch, supra). 

9. U.S.—Bankers’ Trust Co. v. 
Blodgett, 43 S.Ct. 233, 260 'U.S. 647, 67 
L.Ed. 439 [aff 114 A. 104, 96 Conn, 
361]; Western Union Tel, Co. v. Indi- 
ana, 17 S.Ct. 345, 165 U.S. 304, 41 L. 
Ed. 725 [aff'44 N.B. 793, 146 Ind. 54]. 

Ark.—tTri-County Highway Im- 
provement Dist. v. Vincennes Bridge 
Co., 278°S.W. 627; 1707 Ark.-22: 

Conn.—Bankers’ Trust Co. v. Blodg- 
ett, 114 A. 104, 96 Conn. 361. See 


‘Whittlesey v. Clinton, 14 Conn, 72. 


Ind.—Western Union Tel. Co. v. 
State, 44 N.E. 793, 146 Ind. 54 [aff 17 
S.Ct. 345, 165 U.S. 304, 41 L.Ed. 725]; 
State v. Adams Express Co., 42 N.E. 
483, 144 Ind. 549 [aff 17 S.Ct. 991, 165 
U.S. 255, 41 L.Ed. 707]; Boyer v. 
Jones, 14 Ind. 354. 

La.—Slack v. Ray, 26 La.Ann. 674. 

Mich.—Drennan v. Herzog, 23 N.W. 
170, 56 Mich, 467. . 

Mont.—Sanderson yv. Bateman, 253 
P. 1100, 78 Mont. 235. 

{a]. Statute held constitutional.— 
Act March 6, 1893, § 11 (Burns Rev. 
St. [1894] § 8488), providing that if a 
telegraph company refuse to pay the 
taxes assessed against it, an action 
for the collection thereof may be 
maintained in the name of the state 
by the attorney-general, and the judg- 
ment shall include a penalty of fifty 
per cent of the amount of the taxes. 
‘Western Union Tel. Co. v. Indiana, 17 
S.Ct. 345, 165:-U.S. 304, 41 L:Wd, 725 
[aff 44 N.E. 793, 146 Ind. 54]. 

[b]_ Due process of law.—A statute 
providing for the collection of a pen- 
alty against a delinquent taxpayer is 
not in conflict with the due process 
clause of the constitution because it 
provides for no judicial ascertainment 
of the delinquency upon which the 
penalty is made to attach. The rea- 
son is that if the taxpayer is not de- 
linquent he may arrest the proceeding 
of the collector by applying to the 
proper court where he is at liberty to 
show that he was not délinquent; or 
he may permit the land to be sold and 
the purchaser to obtain the collector’s 


deed, and yet in any judicial proceed- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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property taxable.1° It is nevertheless recognized 
_ that the penalty imposed may be excessive and the 
_ statute imposing it void as in violation of a consti- 
_ tutional provision prohibiting the imposition of ex- 
cessive penalties.11 It has also been held that the 
_ imposition of a penalty consisting of an arbitrary 
- increase of the assessed valuation of the property 
_ beyond the just valuation and one that is just with 
_ respect to similarly situated property of like nature 
is in violation of a constitutional provision that all 
taxes shall be as nearly equal as may be, and all 
property on which taxes are to be levied shall have 
_ a cash valuation and be equalized and uniform 
_ throughout the state.?? 
_ [§ 2106] b. Construction and Effect—(1) In Gen- 
eral. Following the general rule,!® statutes imposing 
penalties for delinquencies in complying’ with the 
tax laws are subject to strict construction,!* and will 
not be extended by implication to any taxest® or to 
- any persons,'® not clearly within their terms; and 


_ where there is such an ambiguity in the statute as 


to leave reasonable doubt of its meaning,!? or it is 
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doubtful whether the legislature intended that a tax 
should be paid on the property,!® it is the duty of 
the court not to inflict a penalty. Since courts will 
not so construe a statute as to render it unconsti- 
tutional, if any other reasonable construction can be 
placed upon it,1® a statute imposing one per céent 
interest per month on delinquent taxes will not be 
construed as imposing interest and not a penalty 
where the constitutionality of the statute may be 
upheld by construing it to be a penalty.?° Where 
school taxes are levied by the fiscal court and not by 
the city council, the penalty imposed by ordinance 
on delinquent municipal taxes does not apply, but — 
a statute providing a penalty for failure to pay taxes 
before a designated date is controlling.?} 

[§ 2107] (2) Retroactive Operation. The legis- 
lature may make penalties for violations of the tax . 
laws either prospective or retrospective.22 Never- 
theless statutes of this character will not be given a 
retroactive operation unless the intention of the leg- 
islature in that behalf is manifest.?# 


ing where the validity of the deed is 
called in question, he may avoid the 
deed by proving he was not delin- 
quent. Scott v. Watkins, 22 Ark. 556, 
565 (“If the State had to proceed by 
regular suit, trial, judgment and ex- 
' ecution, according to the forms of law, 
_ through the judicial tribunals, against 

every delinquent tax-payer, in order 
to subject his property to the payment 
of the taxes charged upon it, the gov- 
ernment might become impotent, and 
perish for the want of méans to sup- 
port it. So if the State was com- 
_peiled to ascertain, by judicial in- 
- quest, that the non-resident tax-payer 
had failed to pay his taxes within the 
time fixed by law, and thereby in- 
curred the penalty prescribed, a wise 
policy would dictate that it were the 
better economy for the State to aban- 
don the penalty, than to incur the la- 
bor and cost of collecting it through 
the courts’’). 

10. Burgh v. McCormick, 9 N.E. 75, 
108 Ind. 132; State ex rel. Ferguson 
v. Moss, 69 Mo. 495; State v. Page, 
ast S.E. 426, 100 W.Va. 166, 44 A.L.R. 

[a] Proportioned to nature of of- 
fense.—A statute imposing a penalty 
of not less than fifty dollars nor more 
than five thousand dollars for making 
a false tax list is not in violation of 
a constitutional provision that all 
penalties shall be proportioned to the 
nature of the offense. The fact that 
_ the penalty is fixed as amounts be- 

tween fifty dollars and five thousand 
dollars shows that the legislature in- 
tended that the penalty imposed in 
any particular case should be in pro- 


- portion to the gravity of the wrong, 


and that the amount to be imposed 
in any particular case should be left 
to the sound discretion of the court. 
Burgh v. McCormick, 9 N.E. 75, 108 
Ind. 132. 

11. State v. Galveston, etc., R. Co., 
= 97 S.W. 71, 100 Tex. 153 [rev (Civ. 
' App.) 93 S.W. 464, and rev on other 

* grounds 28 S.Ct. 638, 210 U.S, 217, 52 
L.Ed. 1031]. 

[a] Bule applied, where there was 
an assessment of a penalty of more 
than four thousand per cent upon the 
amount of tax. State v. Galveston, 
etc.,. R. Co.,. 97 S.W. 71, 100 Tex. 153 
[rev (Civ.App.) 93 S.W. 464, and rev 
on other grounds 28 S.Ct. 638, 210 U. 
S. 217, 52 L.Ed. 1031}. 

Not excessive.—(1) ‘A stat- 
RLEG\ Aare providing that ‘all tax- 
able property of any estate upon 
which no town or city tax has been 
assessed as provided in section 1189 
- or upon which no tax has been paid 
to the state during the year preceda- 
ing the date of the death of the de- 
- cedent, shall be liable to a tax of 


two per centum per annum on the ap- 
praised inventory value of such prop- 
erty for the five years next preceding 
the date of the death of such dece- 
dent’”’ is not in violation of a con- 
stitutional provision prohibiting ex- 
cessive fines. Bankers Trust ‘Co. v. 
Blodgett, 114 A. 104, 96 Conn. 361. (2) 
Statute imposing a penalty on dece- 
dent’s estate for failure to list intan- 
gibles does not prescribe an exces- 
sive, arbitrary, and unreasonable pen- 
alty because it is not approximately 
equal to the tax assessable during de- 
cedent’s life but is five times greater 
than that. Town of Hartland v. Da- 
mon’s Estate, (Vt.) 156 A. 518. 

12. Colonial Inv. Co. v. Nolan, 131 
So. 178, 100 Fla. 1349. 

13. See Statutes § 660. 

14. -Ala.—State v. Acacia Mut. Life 
Ass’n, 108 So. 756, 214 Ala. 628; Gachet 


v. McCall, 50 Ala. 307; Judson v. 
State, Minor 150. 


Ill.— Chicago, R. I. & P. R. Co. v. 
People, 75 N.E. 368, 217 Ill. 164; Peo- 
ple v. Johnson, 98 Ill. 172; People v. 
Strauss, 97 Jll.App. 47. 

Iowa.—Stein v. Local Board, 113 N. 
W. 339, 185 Iowa 539; Marion County 
: Kruidenier, 33 N.W. 378, 72 Iowa 
9 


Pa.—Com. v. Standard Oil Co., 101 
Pasa. 

Wyo.—Albany Mut. Bldg. Assoc.’ v. 
Laramie, 65 P. 1011, 10 Wyo. 54. 

[a] Favorable to taxpayer.—Peo- 
ple ex rel. Edison Electric [lluminat- 
ing Co. v. Wemple, 15 N.Y.S. 711, 61 
Hun 53 [rev on other grounds 29 N.E. 
812, 129 N.Y. 664]. 


15. U.S.—Blliott v. East Pennsyl- 
vania R. Co., 99 U.S. 573, 25 L.Ed. 
292 


Tll.—Chicago, ete., R. Co. v. People, 
75 N.E. 368, 217 Ill. 164. 

Ind.— Davis v. State, 22 N.E. 9, 119 
Ind. 555; Burgh v. State, 9 N.E. 75, 
108 Ind, 132. 

Ky.—Illinois Cent. R. Co. v. Com., 
98 S.W. 1008, 30 Ky.L. 190. 


La.—Vicksburg, etc., R. Co. v. Tray-' 


lor, 29 So. 141, 104 La. 284. 

[a] Rule applied.—Section 49 of 
the Revenue Act (3 Starr &.C. St. An- 
not. [1896] p 3423 c 120), prescribing 
a penalty for the failure of a rail- 
road to file a statement with the coun- 
ty clerk, refers to the statement or 
schedule showing the property held 
for right of way, and the length of 
tracks and turnouts of land through 
which the road runs (which property 
is afterward described as “railroad 
track”), which is required to be filea 
by § 41 of the act, and cannot be ex- 
tended by implication to include the 
failure to report the value of the rail- 
road track annually, or to return the 
lists of rolling stock required to be re- 


turned, or to the failure to make the 
list or schedule of personal or real 
state, which is required to be listed 
by §| 46° Chicago) (R.) 1. & (P!) R.°Co: 
v. People, 75 N.E. 368, 217 Ill. 164. 


16. People v. Peacock, 98 Ill. 172. 
17. Commonwealth v. Standard Oil 
Con 10jAy Pas .1 19. 


Savannah, ete., R. Co. v. Mor- 
ton, 71 Ga. 24. 

See Statutes §§ 563, 658. 
People v. Peacock, 98 Ill. 172. 

21. Farmers’ Nat. Bank of Somer- 
set v. Board of Education of Somerset, 
38 S.W.(2d) 268, 238 Ky. 433. : 

22. Bankers Trust Co. v. Blodgett, ° 

43 S.Ct. 233, 260 U.S. 647, 67 L.Ed. 
439; Plankinton Packing Co. v. Wis- 
consin Tax Commission, 224 N.W. 121, 
198 Wis. 368 [foll Swift & Co. v. Wis- 
consin Tax Commission, 224 N.W. 124, 
198 Wis. 376; Northern Reduction Co. ° 
v. Wisconsin Tax Commission, 224 N. 
W. 124, 198 Wis. 375]. But see Dixon 
v. Jersey City, 37 N.J.Law 39 (the im- 
position of penalties for past omission 
would be confiscation, not taxation). 
_ “The penalty of the statute was not - 
in punishment of a crime, and it is 
only to such that the constitutional 
prohibition applies. It has no rela- 
tion to retrospective legislation of 
any other’ description.” Bankers 
Trust Co. v. Blodgett, 43 S.Ct. 233, 260 
U.S. 647, 652, 67 L.Ed. 439. 

23. Idaho.—Nampa & Meridian Irr. 
Dist. v. Barker, 223 P. 529, 38 Idaho 
529. 

Ill.—People v. Peacock, 98 Ill. 172; 
People vy. Thatcher, 95 Ill. 109. 

Iowa.—Bartruff v. Remey, 15 Iowa 
257. 

Ky.—Louisville Car Wheel & Ry. 
Supply Co. v. City of Louisville, 142 
S.W. 1043, 146 Ky. 573; Louisville, 
ete., R. Co. v. Com., 30 S.W. 624, 17 
Ky.L. 136. 

Minn.—Redwood County v. Winona, 
ete., Land Co., 41 N.W. 465, 42 N.W. 
473, 40 Minn. 512 [aff 16 S.Ct. 83, 159 
U.S. 526, 40 L.Ed. 247]; Brown Coun- 
ty v. Winona, etc., Land Co., 40 N. 
W. 166, 39 Minn. 380. 

N.J.—Belvidere v. Warren R. Co., 
34 N.J.Law 193. 

[a] Not retroactive-—The act of 
1910 (L. [1910] ¢ 71), declaring that 
uncollected tax’ bills on the Ist day 
of May after the day on which they 
were listed with the tax receiver, shall 
bear interest at the rate of one and 
one-half per cent per month until 
paid, and that on July 1 there shall 
be added a penalty of ten per cent on 
the face of the bill, etc., is not retro- 
active in its effect, but operates only 
from the time it became effective, 
about April 1, 1910, and no additional 
penalty is added until July 1 follow- 
ing; a delinquent taxpayer has three 
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[§ 2108] c. Repeal.24 In accordance with gener- 
al rules,?® repeals by implication of statutes impos- 
ing penalties on delinquent taxpayers are not fa- 
vored.2® Where two statutes are apparently con- 
flicting, the former will not be repealed by implica- 
tion,. if by: applying all rules for judicial construction 
the two statutes can be reconciled.?* 

Operation and effect. On repeal of a statute im- 
posing penalties on tax delinquents, the penalties 
cease to accrue;2% and while the contrary doctrine 
has been maintained,?® the weight of authority is to 
the effect that all rights to penalties which have 
theretofore accrued are gone,®° in the absence of a 
constitutional provision to the contrary,*! unless the 
right be saved by the repealing act;°* and this is 
so both in cases where suits have been commenced 
or claims made for the penalty before the repealing 
act was passed,?? and where suit was brought to en- 
force the penalty after the passage of the repealing 
act.24 Repeal after assessment and accrual of pen- 
alty has been held to debar revival of the penalty*® 
although the tax itself may be revived.?® 

Saving clause.*7 The legislature may, of course, 
except the penalty from the operation of the repeal- 
ing act by a saving clause therein.?® Similarly the 
repeal of a statute under which penalties had accrued 
for the nonpayment of taxes will not affect the lia- 
bility of the delinquent owner for the amount of such 
penalties where other statutes provide that the re- 
peal of existing statutes shall not affect any right 
which has accrued before the time such repeal takes 


months after the act becomes opera- 
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Con, 101 Pa. noel 50; 


[§§ 2108-2110 


effect,?® or that the repeal of a statute does not af- 


fect any penalty incurred under and by virtue of 


the statute repealed,*® or shall not release or ex- | 


tinguish any penalty incurred unless the repealing 
act expressly so provides,*! statutes of this charac- 
ter having, it is said, the same effect as a saving 
clause in the repealing statute.*? However, a res- 
ervation, in repealing statute, of right to collect cer- 
tain taxes must be construed strictly and does not 
save the right to enforced penalty not itself saved 
by reservation.*? 

[§ 2109] 3. Purpose of Imposition. The purpose 
of imposing penalties for tax delinquencies is to 
compel all property owners to bear their equal share 
of the public burden,** to pay their taxes prompt- 
ly,45 and to punish taxpayers for frauds, evasions, 
and neglect of duty.*® 

[§ 2110] 4. Nature and Amount.*7 Different pen- 
alties may be imposed for nonpayment of taxes on 
different kinds of property.4® Instead of a penalty 
payable in money, the legislature may prescribe as 
a penalty exclusion from the state of a company 
violating its tax laws,*® or a forfeiture of the right 
to contest in court the correctness of the assess- 
ment.®® The amount of the penalty to be inflicted, 
where, as is usually the case, a penalty payable in 
money is prescribed, rests largely in the sound dis- 
eretion of ‘the legislature;*1 and it has been held 
that’ the states may impose burdensome and even 
harsh penalties on delinquent taxpayers;°? and it 
is only when the minimum penalty is flagrantly and 


S.E. 404, 125 Va. 337. 


tive within which to pay his taxes 
and avoid the imposition of the ten 
per cent penalty; and the statute is 
not unreasonable. Louisville Car 
Wheel & Ry. Supply Co. v. City of 
Louisville, 142 S.W. 1043, 146 Ky. 573. 

24. Effect of repeal of statute gen- 
erally see Statutes § 722. 

25. See Statutes § 508. 

26. Martels v. Wyss, 184 S.W. 845, 
123 Ark. 184; Abbott v. Edgerton, 53 
Ind. 196; Town of Hartland vy. Da- 
mon’s Hstate, (Vt.) 156 A. 518. 

- [a] Particular statute held not re- 
pealed.—State v. Baker, 172 P. 1088, 
68 Okl. 166. : 

27. Martels v. Wyss, 184 S.W. 845, 
123 Ark. 184. 

28. Tobin v. Hartshorn, 29 N.W. 
764, 69 Iowa 648. 

29. Hartford v. Champion, 20 A. 
471, 58 Conn. 268. See Scott v. Wat- 
kins, 22 Ark. 556 (as perhaps sustain- 
ing this view). 

30. Dixon v. Jersey City, 37 N.J. 
Law 39; Belvidere v. Warren R. Co., 
34 N.J.Law 193 [aff 35 N.J.Law 584]; 
Com. v. Standard Oil Co., 101 Pa. 119; 
Com. ve “Penn: Mut. “Ge fins: Coit t 
Dauph.Co. (Pa.) 233. 

tale Phe reason» for) -this Sas; 
that at the time of judgment a right 
to the penalty must exist, which can- 
not be the case unless the statute is 
alive which created it.” Town of Bel- 
videre v. Warren R. Co., 34 N.J.Law 
193, 199" 

31. See case infra this. note. 

{a] In Keatucky, under a consti- 
tutional provision that the general as- 
sembly shall have no power to release 
or extinguish, in whole or in part, 
the indebtedness of an individual to 
the commonwealth, or to any county 
or municipality thereof, the repeal of 
a statute imposing a penalty does not 
operate to release penalties which 
have accrued before the statute went 
into effect. Louisville Car Wheel & 
Ry. Supply Co. v. City of Louisville, 
142 S.W. 1048, 146 Ky. 573. 

32. Western Union Tel. Co. v. 
Brown, 8 N.E. 171, 109 Ind. 538, 542. 

33. Commonwealth vy. Standard Oil 


“The repeal of a statute puts an 
end to all suits founded upon it, even 
though commenced before the date of 
the repeal.”” Commonwealth y. Stand- 
ard Oil Co., supra. 

34. Commonwealth y. Standard Oil 
Co., supra. a 

35. Dixon v. Jersey,City, 37_N.J. 
Law 39, 42. 

“The attempt to revive and reim- 
pose the penalty, presents a very dif- 
ferent question. That this would be 
a taking of private property for pub- 
lic use, without just compensation, 
will not be denied, unless it can be 
justified under the power of taxation 
as a lawful mode of raising revenue. 
After the penalty was remitted, in the 
eye of the law, the delinquent was as 
free from it as if it had never rested 
upon him. It operated like a full par- 
don which releases the punishment 
and extinguishes the guilt.’ Dixon 
vy. Jersey City, supra. 

36. Dixon v. Jersey City, supra. 

37. Generally see Statutes § 729 et 
seq. 

38. Commonwealth v. Standard Oil 
Co., 101 Pa. 119. 

39. Chicago, R. & M. R. Co. 
roll County, 41 Iowa 153. 

40. Tobin v. Hartshorn, 29 N.W. 
764, 69 Iowa 648. 

41, State v. Halter, 47 N.E. 665, 49 
N.E. 7, 149 Ind. 292. 

42. Tobin v. Hartshorn, 29 N.W. 

764, 69 Iowa 648. 
' 43. Commonwealth v. Penn Mutual 
Life Ins. Co., 1 Dauph.Co. (Pa.) 233 
[foll Commonwealth vy. Standard Oil 
Co., 101 Pa.-150]. 

44. Western Union Tel. Co. vy. 
State, 44 N.E. 798, 146 Ind. 54. 

45. Ind.—State v. Pusch, 126 N.E. 
679, 189 Ind. 235. 

' Iowa.—lowa Nat. Bank y. Stewart; 
232 N.W. 445. 

Mo.—State v. Moss, 69 Mo. 495.. + 

Or.—Livesay v. De Armond, 284 P. 
166, 131 Or. 563. 

Pa.—Com. v. Coal, ete., Co., 23 A. 
283,145 Pa. 283. 

Va.—Rixey v. Com., 99 S.E. 573, 101 


v. Car- 


Wash.—State v. Superior Court for | 


ree County, 161 P. 77, 93 Wash. 

Wis.—State v. Chicago, etc., R. Co., 
108 N.W. 594, 128 Wis. 449. 

46. State v. Moss, 69 Mo. 495. 

47. Amount recoverable see infra 
§§ 2160-2168. 

48. Missouri K. & T. Ry. Co. v. 
Board of County Com’rs, 73 P. 103, 
67 Kan. 434, 439. 

‘It is within the knowledge of all 
that there is more danger of the 
state’s losing its taxes on personal 
than on real property. This of itself 
is a sufficient reason, if one need be 
given, why different penalties should 
be provided for the nonpayment of 
taxes on these different kinds of prop- 
erty.” Missouri, K. & T. Ry. Co. v. 
Board of County Com’rs, supra. 


49. State v. Acacia Mut. Life 
Ass’n, 108 So. 756. 214 Ala. 628. 
50. Colonial Land Co. v. Pont- 


chartrain Levee Dist., 129 So. 635, 170 
La. 1007. 

51. Bankers’ Trust Co. v. Blodgett, 
43 S.Ct. 238, 260 U.S. 647, 67 L.Ed. 
439 [aff 114 A. 104, 96 Conn. 361]; 
Western Union Tel. Co. v. Indiana, 17 
S.Ct. 345, 165. U.S. 304, 41. L.Ed. .725 


Laff 44 N.E. 793,.146 Ind. 54]; Chi- 
cago, etc., R. Co. v. Péople, 75 N.E. 
368, 217 Tll. 164; Burgh v. State, 9 


N.E. 75, 108 Ind. 132; Wooley y. Lou- 
isville, 71 S.W. 898, 114 Ky. 556, 24 
Ky Ts ot 3b, 

“Such penalty will be imposed as 
will, in the judgment of the law-mak- 
ing power, best compel compliance 
with the law in each case, to the end 
that all the property owners of the 
state may bear their equal share of 
the public burden.’ Western Union 
Tel. Co. v. State, 44 N.E. 793, 146 Ind. 
54, 63 [aff 17 S.Ct. 345, 165 U.S. 304, 
41 L.Ed. 725]. 

52. Western Union Tel. Co. v. In- 
diana, 17 S.Ct. 345, 165 “U.S. 304, 41 
L.Ed. 725; Plankinton Packing Co. vy. 
Wisconsin Tax Commission, 224 N.W. 
121, 198 Wis. 368 [foll Swift & Co. v. 
Wisconsin Tax Commission, 224 N.Ww. 
124, 198 Wis. 376; Northern Reduction 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 2110-2113] 


plainly oppressive and disproportioned to the offense 
for which it is inflieted that the courts will inter- 
fere and refuse to enforce the enactment.®? Never- 
theless, as elsewhere shown, the amount of the pen- 
alty may be so exeessive as to bring it within the 
prohibition of some provision of the organic law.>4 

_ Whether considered part of tax. In some juris- 
dictions it is held that the penalty becomes, by op- 
eration of the statute imposing it, a part and parcel 
of the taxes due;*®® while in others it has been held 
that the penalty is not a part of the tax as legal 
interest would be, but is merely a method of en- 
forcing its payment;°* and that this is so whether 
the penalty be in the way of interest, the addition 
of a certain per cent, or by doubling the tax.5? 

[§ 2111] 5. Grounds—a. In General. The power 
to impose penalties on delinquent taxpayers being 
conferred only by statute,°8 the grounds for im- 
posing such penalties are such only as are prescribed 
by statute.°® Grounds other than those discussed 
in detail below,®°® for which penalties may and have 
been imposed by some statutes are: Failure of a 
property owner to meet the board of assessment. at 
‘the time and place advertised,®! the transfer of 
shares of bank stock to another with the intent to 
evade taxation,®? and the conversion of any property 
into property not taxable, for the fraudulent pur- 
pose of evading taxation.®? 

[§ 2112] b. Failure To Make List, Report, .or 
Statement of Taxable Property—(1) In General. 
Statutes frequently impose penalties. against prop- 
erty owners for failure or refusal to make a list, 
report, or statement of their taxable property.** 


Co. v. Wisconsin Tax Commission, 224]134 Ark. 463. 
N.W. 124, 198 Wis. 375]. ; 62. 
53. Chicago, ‘R: I. & P. R.-Co. v.} 288. 


People, 75 N.E. 368, 217 Ill. 164. 63. Durham v. State, 32 N.E. 104, 


54 See supra § 2105. 6 Ind.App. 23. 

55. Tri-County Highway Improve- 
ment Dist. v. Vincennes Bridge Co., 
278 S.W. 627, 170 Ark. 22;. Kansas 
Pac. R. Co. v. Amrine, 10 Kan. 318; 


[a] 
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Darrow vy. Langdon, 20 Conn. 


64 See statutory provisions. 

Reason for enactment.—‘If no 
penalty attaches to the taxpayer’s 
failure to return a true list of his 
property and to disclose its charac- 
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Where the statute does not so provide, it is not nec- 
essary that a noncompliance with its provision shall 
be willful in order to justify the imposition of the 
penalty,®°> but a mere noncompliance without valid 
excuse®® is sufficient ground therefor,*? provided a 
proper demand for such list or return has first been 
made if that is also a requirement of the statute.*§ 

Applicability of statute. Statutes of this charac- 
ter do not authorize the imposition of a penalty for 
refusal to furnish lists, reports, or schedules required 
by other statutes.®® 

Separate penalties for each lot assessed. The in- 
tendment of a statute providing that nonresident 
owners of property shall furnish the assessor a list 
of their property in each township, and if no one 
shall assess such property it shall be the duty of 
the board of assessment and valuation to assess it 
and to affix a penalty of twenty-five per cent on all 
taxes due with a minimum penalty of one dollar, 
was to provide a separate assessment and a sepa- 
rate penalty chargeable to each lot.7° 

Effect of review of assessment. A taxpayer who 
has failed to file a schedule of his property cannot 
escape the penalty by availing himself of the right 
of review of the assessment;71 and the board of 
review in correcting the assessment so as to make it 
a just assessment, must add the penalty to whatever 
amount is found to be the fair cash value of the 
property assessed.7? 

[§ 2113] (2) Demand on Taxpayer. Compliance 
with a statutory provision for a demand on the tax- 
payer for a list of his taxable property is manda- 
tory ;** but no demand is necessary where the stat- 


Commonwealth, 47 S.W. 877, 104 Ky. 
726; 20 Ky.L. 927. Compare Com. v. 
Louisville, ete., R. Co., 9 S.W. 805, 89 
Ky. 134, 12 Ky.L. 49 (if the taxpayer 
has not been willfully delinquent he 
may not be fined). 

N.H.—Tucker v. Aiken, 7 N.H. 113; 
Willard v. Wetherbee, 4 N.H. 118. 

N.C.—Jones vy. Shull, 69 S.E. 498, 
153 N.C. 517; State v. Bell, 61 N.C. 


Village of Westby v. Bekkedal, 178 N. 
W. 451, 172 Wis. 114; State v. Newby, 
171 N.W. 953, 169 Wis. 208. a‘ 

56. Pennsylvania Tunnel & Termi- 
nal Co. v. Gummere, 95 A. 134, 87 N.J. 
Law 353; Dixon v. Jersey City, 37 N. 
J.Law 39: Colby v. Medford, 167 P. 
487, 85 Or. 485; State v. Superior 
Court for Stevens County, 161 P. 
77, 93 Wash. 433 (it seems). 

Interest see infra § 2218. . 

57. tate v. Superior Ct. for Ste- 
vens County, 161 P. 77, 93 Wash. 433, 
435 (it seems). 

58. See supra § 2104. 

59. Ark.—Hutton v. King, 205 S.W. 


296, 134 Ark. 463. i 
Ind.—Gallup v. Schmidt, 56 N.E. 
443, 154 Ind. 196. 
Iowa.—Stein v. Local Bd. of Re- 


view, 113 N.W. 339, 135 Iowa 539. 

La.—Colonial Land Co. v. Board of 
Com’rs of Pontchartrain Levee Dist., 
129 So. 635, 170 La. 1057. 

N.H.—Tucker v. Aiken, 7 N.H. 113. 

[a] hus (1) where a statute im- 
poses a penalty against owners who 
fail to meet the board of assessment 
at the time and place advertised, a 
penalty cannot be imposed upon an 
owner for failure to list his property 
for taxation, although the statutes 
also require him to list his property 
for taxation. Hutton y. King, 205 S. 
WwW. 296, 134 Ark. 463. (2) And fail- 
ure or refusal to render an account 
of taxable property does not render 
a taxpayer liable to a penalty under 
a statute imposing a penalty for 
fraudulently omitting property in ren- 
dering an account. Tucker v. Aiken, 
WaNeEhe TS. 

60. See infra §§ 2112-2142. 

61. Hutton vy. King, 205 S.W. 296, 


ter and value to the officer whose duty 
it is to make the assessment, the tax- 
payer could readily conceal certain 
classes of property and suffer no loss 
when the property is discovered, -for 
the state could then do no more than 
collect the taxes due.” State v. Page, 
130 S.E. 426, 427, 100 W.Va. 166, 44 
A.L.R. 501. 

[b] Exemption of nonresidents.— 
Pub. Acts (1911).¢ 201 prescribes that 
owners of real estate or of tangible 
personal property which is located for 
more than seven months in a year in 
a town in which such owners do not 
reside, shall file tax lists of such 
property with the assessors of the 
town in which it is located, in the 
same manner as is now required of 
residents, “but without penalty for 
neglect or, refusal to file such lists.” 
It was held that the sole penalty 
therein referred to, and from which 
the act exempted nonresidents, was 
the addition of ten per cent to the 
valuation placed by the assessors up- 
on the property, in the lists made out 
by them for delinguent resident tax- 
payers, as prescribed in Gen. St. 
2308. Ponemah Mill's v. Town of Lis- 
bon, 94 A. 919, 89 Conn. 435. 

Construction and validity generally 
see supra §§ 2106, 2107. 

65. Town of Hartland y. Damon’s 
Estate, (Vt.) 156 A. 518. 

66. Valid excuses see infra § 2114. 

67. Cal.—Biddle v. Oaks, 59 Cal. 


94, 
Conn.—Bankers Trust Co. yv. Blod- 
gett, 114 A. 104, 96 Conn. 361. 
Fla.—Colonial Inv. Co. v. Nolan, 131 
So. 178, 100 Fila. 1349. — 
Ky.—Louisville, ete., Ferry Co. v. 


76. 

Pa.—Com. v. Wyoming Valley Ca- 
nal Co., 50 Pa. 410; Commonwealth y. 
Cooke, 50 Pa. 201; Drexel v. Com., 46 
Pa. 31; Harper v. Farmers’, etc., Bank, 
7 Watts & S. 204. 

Vt.—Bartlett v. Wilson, 15 A. 317, 
60 Vt. 644. 

Va.—Harrison v. Commonwealth, 96 
S.E. 165, 123 Va. 101; Commonwealth 
v. United Cigarette Mach. Co.,-89 S.E. 
935, 119 Va. 447; Washington v. Com., 
2 Va.Cas. (4 Va.) 258. 

Prosecution for failure to list prop- 
erty for taxation or for making false 
list see Supra § 771. 

68. See infra § 2113. 

69. Chicago, etc., R. Co. v. People, 
75 N.E. 368, 217 Ill. 164. 

70. Hutton v. King, 205 S.W. 296, 
299,134 Ark. 4638. 

71. People v. Meacham, 89 N.E. 
691, 243 TIS, 405; 


72. People v. Meacham, supra. 
73. Lee ‘vy. Com., 6 -Dana -(Ky.) 
311; State v. Weaver, 159 N.W. 884, 


38 S.D. 44. 

[a] Sufficiency of demand.—Under 
the statutes imposing a penalty on 
any person refusing to deliver to the 
assessor, on request, a list of his tax- 
able property, the assessor is not re- 
quired to make a specific demand on 
the owner as to the various classes 
of personalty, including credits as 
items of taxable property. State v. 


Weaver, 159 N.W. 884, 88 S.D. 44. 


{b] In Ohio, on failure of a corpo- 
ration to report gross profits, the sec- 
retary of state may make an assess- 
ment, charge the penalty, and give no- 
tice of amount due. Toledo & I. R. 
Co. v. Brown, 18 OhioApp. 458. 
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ute does not require it.7 

[§ 2114] (3) Excuses. The statutes exact a pen- 
alty only when the taxpayer is at fault or to blame 
for failure to comply with their provisions.*® No 
penalty will attach where the failure or refusal to 
list property was due to an honest mistake.7® A 
corporation is not liable for such a penalty, where, 
on the application to the proper office and officer 
for information, it was informed that it did not come 
within the tax laws and owed nothing.** 

[§ 2115] (4) Sufficiency of Compliance with Stat- 
ute—(a) In General. Statutory requirements in re- 
spect of the making of lists, reports, or statements of 
taxable property must be complied with.** If the 
statute requires a listing of property for each sep- 
arate township or district by a railroad company, 
this requirement must be complied with.7® The mere 
promise, on filing an incomplete list, to file an ad- 
ditional list does not discharge the obligation to 
file a complete list within the required time.*° 

Adopting one of several methods. If the statute 
provides several methods of listing property, it is 
sufficiently complied with by listing the property 
_ in accordance with one of the methods preseribed.** 

Mere reference to previous list on file “for the 
description of each parcel of real estate” is not 
sufficient. *? 

[§ 2116] (b) False Statements. Statutes of this 
character do not authorize the imposition of pen- 
alties for making a false statement of taxable prop- 
erty.°? j 

Misrepresenting value of property. Where a cor- 
rect list of taxable property is furnished by the 
owner, a misrepresentation of its value is imma- 
terial, the statute neither requiring nor authorizing 
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the property owner to make any representation of 
its value.®# 

[§ 2117] (c) Verification. .Where the statute re- 
quires that lists of taxable property shall be given 
in upon oath, a refusal to swear to a list is tanta- 
mount to a refusal to give in a list.8® 

[§ 2118] (d) Time of Making Return. Where no 
statute prescribes a time before which the property 
owner shall make return of his property for taxa- 
tion, and a delayed return is made and the property 
is entered on the property book before the end of 
the assessment year, the taxpayer will not be lia- 
ble to the penalty imposed by the statute.*® 

Omitted property. It has been held that where 
taxes on property omitted from tax returns are 
afterward voluntarily listed and paid before the 
regular days for paying taxes no penalty is recov- 
erable,®? and an injunction may be granted to a 
taxpayer to restrain the collection of the penalty 
after he has tendered the amount due.*® 

[§ 2119] (e) By Whom Filed. Where, in the ab- 
sence of an individual, a member of his family gives 


in his invoice, on the application of the selectmen, . 


and it is received without objection, they cannot 
doom, as in the case of neglect to give in an invoice, 
without notice that the invoice so given in is not 
satisfactory.°® 

Filing by local agent of corporation is not a suf- 
ficient compliance with a statute requiring the list 
to be filed by nonresident owners of property; the 
list must be furnished by an officer of the corpora- 
tion who is presumed to know its property.®° 

[§ 2120] (f) With Whom Filed. Where the stat- 
ute requires nonresident owners to file with the clerk 
within a prescribed time a description of land owned 


74, State v. Weaver, 159 N.W. 884, 
38 S.D. 44. 

75. Monticello Seminary v. Board 
of Review of Madison County, 94 N. 
EB. 938, 249 Ill. 481; Klosterman v. 
Johnson, 10 S.W.(2d) 602, 226 Ky. 192; 
Commonwealth v. Bingham’s Adm’r, 
223 S.W. 999, 188 Ky. 616, 627; Ken- 
tucky Union Co. v. Com., 198 S.W. 46, 
177 Ky. 746; Delaware Division Ca- 
nal Co. v. Commonwealth, 50 Pa.- 399, 
409. 

76. Monticello Seminary v. Board 
of Review of Madison County, 94 N. 
E. 938, 249 Ill. 481; Taylor v. Com., 
15 B.Mon. (Ky.) 11. 

[a] Thus, where there was a Stat- 
ute passed to take territory from one 
county and add it to another, and no 
authority given for fixing the bound- 
ary, and the surveyors of the two 
counties run it differently, individuals 
residing in the territory, showing no 
disposition to evade the payment of 
taxes, should not be held responsible 
for the penalties unpaid by action for 
failing or refusing to list their prop- 
erty, although they were in error as 
to the true jurisdiction. Taylor v. 
Commonwealth, 15 B.Mon. (Ky.) 11. 

77. Delaware Division Canal Co. v. 
Commonwealth, 50 Pa. 399, 409. 

“To hold the company liable, not 
for their own default, but for the mis- 
takes of the agent of the Common- 
wealth, is not to hold them so on the 
terms of the act, but in disregard of 
them. If they neither refused nor 
neglected to make the required re- 
turn, it is no matter in what way they 
may have been prevented; the forfei- 
ture does not accrue.” Delaware Di- 
vision Canal Co. v. Commonwealth, 
supra. 

78. People v. Chicago, B. & Q. R. 
Co., 137 N.E. 504, 306 Ill. 62; Lee v. 
Com., 6 Dana (Ky:) 311; Com. v. 
Lauth, 56 S.W. 519, 22 Ky.L. 4; Com. 
v. Farmers’, ete., Leaf Tobacco Ware- 


house Co., 52. S.W. 799, 107 Ky. 1,.21 


Ky.L. 578. And see cases infra this 
section. 
79. People v. Chicago, B. & Q. R. 


Co., 137 N.E. 504, 506, 306 Ill. 62. 

“The reason for this seems obvious. 
Section 47 (L. 1871-72, p 14) requires 
that the clerk send out to the asses- 
sors of the various towns or districts 
a list of the property situated there- 
in which has been scheduled by the 
railroad. So far as the assessor of 
township 15 in Massac county is con- 
cerned there was no schedule. No re- 
turn could have been made by the 
clerk to the assessor of that town- 
ship. To hold that the mere fact 
that a schedule was filed which re- 
lated to property in some other town- 
ship would be a sufficient compliance 
with the law to prevent a penalty 
would open the door to the very abuse 
which the act is intended to prevent.” 
People v. Chicago, B. & Q. R. Co., su- 
pra. 

80. People v. Chicago, B. & Q. R. 
Co., supra. 

81. Klosterman v. Johnson, 10 S.W. 
(2d) 602, 226 Ky. 192, 194. - 

“The purpose of the Legislature 
was to secure, in so far as possible, 
a voluntary listing of all property. It 
would frustrate that purpose to affix 
a penalty upon the taxpayer who 
availed himself of one provision of 


the law.” Klosterman v. Johnson, 
supra. 
[a] Thus, under the Kentucky 


statutes, the taxpayer may escape the 
penalties, even though he ‘has re- 
ceived notice from the tax commis- 
sioner, which he has failed to obey, 
and even though he has failed to list 
his taxables with the commissioner 
when called upon, by listing his prop» 
erty, or the omitted part of it, with the 
county tax commissioner, or the board 
of supervisors, at any time before the 
work of the board is finally complet- 


ed. Klosterman v. Johnson, 10 S.W. 
(2d) 602, 226 Ky. 192. 

82. Wileox v. Town of Madison, 
130 A. 84, 85,103 Conn. 149. 

“Lists made out as that of the 
plaintiff would impose on the asses- 
sors the duty of verifying and perfect- 
ing the lists by reference to a prior 
detailed list, a duty which section 
1138, Gen. St, 1918, does not impose 
upon them, and wnich assessors, an 
impermanent body, are not equipped 
to undertake.” Wilcox v. Town of 
Madison, supra. 

&3. Stein y. Local Bd. of Review, 
113 N.W. 339, 135 Iowa 539. 

: Fon k for false return see infra 


84. Clunie vy. Siebe, 44 P. 1064, 112 
Cale 593: 

85. Lee v. Com., 6 Dana (Ky.) 311. 

86. State v. Page, 130 S.E. 426, 


100 W.Va. 166, 44 A.L.R. 501. 

87. Topliff v. Shields, 1 OhioS.&C. 
Pe bike 

88. Topliff v. Shields, supra. 

89. Walker v. Cochran, 8 N.H. 166. 

90. Com. v. Farmers’ & Shippers’ 
Tobacco Warehouse Co., 52 S.W. 799, 
107 Ky. 1, 21 Ky.L. 573: 

“While it is a maxim of the com- 
mon law that whatever a person may 
do of his own right with relation to 
property he may do by another, yet 
there are certain exceptions to this 
general rule, and there are acts of so 
peculiarly personal a nature that their 
performance cannot be delegated. To 
this class of cases belong making of 
wills, contracting of marriage, and 
especially the discharge of a duty 
which is created by statute, and 
which, by the express terms or neces- 
sary effect of the act, are required to 
be performed by the person only who 
is named therein.” Com. v. Farmers’ 
& Shippers’ Tobacco Warehouse Co., 
supra. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


by them, a nonresident cannot avoid the penalty by 
_ personally listing his lands with the assessor.®! 
} [§ 2121] (5) Ascertainment of Value on Refusal 
_ To List. Under a statute providing that on refusal 
of a taxpayer to return an inventory of his taxable 
_ property to the listers they shall ascertain as best 
_ they can the amount of his taxable property, ap- 
_ praise it at its value in money, and double the sum 
_ so ascertained, the listers cannot act arbitrarily on 
_ rumor or conjecture,®? but must find property in 
specie capable of appraisal, the value of which they 
are authorized to double and set in the list.®8 

: Taxpayer is not entitled to hearing as a matter of 
right, on the making of its appraisal and the adding 
of the penalty prescribed.®* 

[§ 2122] (6) Failure Subsequently To Assess. No 
penalty can be assessed against a landowner, where 
‘he listed his land for taxation and the assessor omit- 
ted to assess it.°° If the owner files a list with the 
proper authorities, and they refuse to assess it be- 
cause he denies that it is taxable, he is guilty of no 
delinquency and is not subject to a penalty, the 
omission to assess the property being the fault of 
the authorities.°® 
{§ 2123] (7) Accrual of Penalty.°?7 Where a stat- 

ute imposes the duty on a taxpayer to make a report 
of his taxable property on designated dates and pro- 
vides that the tax thereon shall become payable on 
designated dates next after such reports, the penalty 
may be charged and collected from the time payment 
‘should have been but was not made.®§ Under a stat- 
ute providing for a penalty when and after the 
property has been listed for advertisement for sale, 
provided no penalty shall attach until thirty days 
after a legal assessment has been approved, the tax- 
payer becomes liable for the penalty, when the tax 
eolleetor has listed his delinquent property for sale,®® 


—_ 
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although the list was not actually delivered to the 
printer before the taxpayer tendered and paid the 
taxes.? 

[§ 2124] c. Making False Lists or Returns—(1) 
In General. Statutes in some jurisdictions authorize 
the imposition of penalties on taxpayers for making 
false lists, statements, or returns of taxable prop- 
erty.2. No penalty should be imposed, where no mode 
for the return of the property is provided, and where 
it is doubtful whether the legislature intended that 
a tax should be paid on the property.® 

Inapplicability of statutes. Statutes of this char- 
acter do not justify the imposition of penalties on 
other grounds.* Thus statutes of this character do 
not justify imposing a penalty for refusal to assist 
in making a return,® or for refusal or failure to make 
a return.® 

Return must be definite and certain and such as 
may be sworn to, in order to predicate any falsity 
therein.? 

[§ 2125] (2) Fraudulent Omission. The fraudu- 
lent omission of an item of property is within the 
condemnation of a statute directed against the giv- 
ing of a false or fraudulent schedule or statement.® 
However, if the taxpayer is justified in omitting cer- 
tain items, he will not be liable to a penalty for omit- 
ting them, because he fraudulently omitted some 
other items.°® 

[§ 2126] (3) Willfulness, Negligence, and Mis- 
take. The statutes, it is said, contemplate some 
positive and known wrong, as the foundation and 
essence of the offense to which the penalty is an- 
nexed;?° and accordingly it has been held that, in 
order to authorize the imposition of a penalty, the 
false list, statement, or return must have been made 
fraudulently'+ or willfully,!? or at least with eulpa- 
ble negligence.?3 


91. Com. v. Lauth, 56 S.W. 519, 22),infra § 2135. (it seems); In re Perry, 16 N.H. 44; 
Ky.L. 4 [dist Com. v. Ellis, 9 S.W. 98. State v. Chicago, R. I. & P. Ry.| Ratterman v. Ingalls, 28 N.E. 1$8, 48 
“zi, 10 Ky... 4, decided under an ear-| Co., 233 N.W. 866, 232 N.W. 108, 181] OhioSt. 468 [aff 11 OhioDec. (Reprint) 
lier statute]. Minn. 615 [foll State v. Chicago & N:|99, 24 Cine.L.Bul. 433]. 

92. Rowell v. Horton, 3 A. 906, 58| W. Ry. Co., 232 N.W. 108, 181 Minn. 12. United Fuel Gas Co. v. Com- 
Vt. 1; Howes v. Bassett, 56 Vt. 141. | 625]. monwealth, 188 S.W. 660, 171 Ky. 525; 

93. Rowell v. Horton, 3 A. 906, 58 99. Reed v. State, 124 So. 497, 155] Perley v. Parker, 20 N.H. 263 (it 
Vt. 1; Howes v. Bassett, 56 Vt. 141. Miss. 512. i seems); In re Perrv, 16 N.H. 44; Fra- 

[a] Addition of penalty.—Patton 1. Reed v. State, supra. zier v. W. H. H. Slack & Bro., 81 A. 


vy. Commercial Bank, 10 OhioS.&C.P. 
321, 7 OhioN.P. 401. 

94. Pullman Co. v. Knott, 35 S.Ct. 
2, 235 U.S. 23, 59 L.Ed. 105. — : 

[a] Due process of law.—Sleeping 
and parlor car companies failing to 
make return of their gross receipts be- 
tween points in the state as required 
by Fla. L. (1907) ¢ 5596 § 47, have no 
right, under the due process clause 
of Const. Amendm. 14, to a hearing 
when the state comptroller estimates 
their gross receipts and adds ten per 
cent to the taxes for failure to obey 
the law. Pullman Co. v. Knott, 35 S. 
Ct. 2, 235 U.S. 23, 59 L.Ed. 105. 

95. Kentucky Union Co. vy. Com- 
monwealth, 198 S.W. 46, 177 Ky. 746. 

96. Commonwealth v. Bingham’s 
Adm’r, 223 S.W. 999, 188 Ky. 616. | 

[a] Reason is that an opposite 
construction of the statute would: “a, 
Deny the owner who doubts the lia- 
bility of his property that forum 
which the law provides for the judi- 
eial determination of the basic and 
primary question as to whether his 
property is subject to taxation. b. 
Require the owner to himself decide 
the question and to either admit lia- 
bility, and have his property assessed 
by the ordinary processes, or to deny 
liability and in an extraordinary ‘pro- 
ceeding, be charged with delinquency 
and, if his property be taxable, be 
punished for his erroneous judgment,” 
Commonwealth v. Bingham’s Adm’r, 
223 S.W. 999, 188 Ky. 616, 627. 

97. Necessity of delinquency see 


2. See statutory provisions. 

fa] Im Illinois the statute is con- 
fined to personal property. Leper v. 
Pulsifer, 37 Ill. 110. 

[b] In Missouri, by statute, the 
board .of equalization may treble the 
assessment. State ex rel. McCune v. 
Carter, 214 S.W. 180, 279 Mo. 304 (Rev. 
St. [1909] § 11354). 

ge of such statutes see supra 
§ 05. 

3. Savannah, ete., R. Co. v. Morton, 
71 Ga. 24. 

4 Tucker v. Aiken, 9 N.H. 113: 
Albany Mut. Bldg. Assoc. v. City of 
Laramie, 66 P. 1011, 10 Wyo. 54. 

5. Albany Mutual Building Ass’n 
v. City of Laramie, 65 P. 1011, 10 
Wyo. 54, 82 (one who furnishes a list 
of his property for taxation and takes 
the required oath is not liable, in case 
of the omission of taxable property, 
to a penalty imposed by statute upon 
any person ‘“‘who shall refuse to assist 
in making out a list of his property, 
or of any property of which he is re- 
quired by law to assist in listing”’’). 

6. Tucker v. Aiken, 7 N.H. 113. 

Penalty for refusal to make ret 
see supra § 2112. 

7. Perley v. Parker, 20 N.H. 263. 

8. Durham vy. State, 19 N.E. 327, 
117 Ind. 477. 

9. Ratterman v. Phipps, 11 Ohio 
Dee. (Reprint) 473, 27 Cine.L.Bul. 
118; Ratterman v. Phipps, 4 OhioS.& 
C.P. 453, 3 OhioN.P. 69. 

10. In re Perry, 16 N.H. 44. 

11. Perley v. Parker, 20 N.H. 263 


161, 85 Vt. 160. 

[a] Willful undervaluation of 
property returned ‘for taxation is it- 
self a ‘false return” within the mean- 
ing of Rev. St. § 2781, authorizing the 
imposition of a penalty for a false re- 
turn of taxable property. Ohio Farm- 
ers Ins. Co. v. Hard, 52 N.E. 635, 59 
OhioSt. 248. 

[b] 'Willfulness was not shown 
where a representative of the state 
auditor required a representative of a 
corporation to inc*tude in its annual 
report the valuation fixed upon the 
tangible property by local assessors, 
which valuation they both knew could 
not be obtained before the date fixed 
by statute for making the report, al- 
though the auditor had no authority 
to suspend the operation of the«stat- 
ute. United Fuel Gas Co. v. Common- 
wealth, 188 S.W. 660, 171 Ky. 525. —~ 

13%. Ratterman v. Ingalls, 28 N.E. 
168, 48 OhioSt. 468 [aff 11 OhioDec. 
(Reprint) 99, 24 Cine.L.Bul. 433]. 

[a] Culpable negligence shown.-— 
The fact that the sworn annual re- 
ports of a mutual insurance company 
to. the state commissioner of insur- 
ance place the assets of the company 
at a much higher valuation than the 
sum at which they were returned for 
taxation, the two reports being made 
by the same officers, who had com- 
plete and accurate sources of informa- 
tion, is proof that the company was 
aware of the true value of its assets,| 
and indicates, prima facie, a purpose 
to evade or escape taxation. Ohio 
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Mistake. No penalty can be imposed where the 
false statement is due to honest mistake whether of 
fact or of law.1* This exception in case of mistake 
applies with equal force whether the mistake is in 
relation to the ownership of the property,’® or as 
to the liability of the property for taxation’® or 
otherwise.** 

Discovery of mistake. Although a person is not 
liable to the penalty if he makes an untrue return 
through mistake, yet he becomes liable if, on learn- 
ing of the mistake, he fails to correct it.*% _ 

[§ 2127] (4) Notice and Hearing. Under some 
statutes a taxpayer is entitled to written notice when 
the assessors add to his list certain property which 
they have reason to believe was omitted therefrom,*?® 
in order to give the taxpayer an opportunity to show 
that the omission was made by mistake;?° and such 
a statute has been upheld as valid.?1 However, in 
the absence of a statutory requirement to that effect, 
one who, in returning his taxable property, has been 
guilty of a fraudulent concealment of part of it, may 
legally be penalized for the fraud without a hearing 
before the board.?? 

[§ 2128] d. Failure or Refusal To Pay Taxes 
When Due—(1) In General. In many states the 
statutes expressly authorize the imposition of a pen- 
alty for failure or refusal to pay taxes when due.” 
If no legal excuse?* for nonpayment of taxes is 
shown, the taxpayer is subject to the penalty pre- 


TAXATION 


oa 
[§§ 2126-2132 


seribed by the statute.?°® 

[§ 2129] (2) Excuses and Defenses—(a) In Gen- 
eral. In some circumstances failure or refusal to 
pay taxes when due is excusable.?® It has been said 
that statutes imposing penalties of this character are 
intended only for cases of intentional or unexcused 
delay in making payment.?7 

[§ 2130] (b) Availability of Property for Collec- 
tion. Where the statute contemplates an effort to 
collect the tax by distress or otherwise, no liability 


for a penalty attaches by reason of the fact that the 


collecting. officer holds himself out as ready to re- 
ceive the taxes due, or makes a formal request of 
the taxpayer, or gives notice to taxpayers generally 
to pay their delinquent taxes.?® 

Sufficiency of personal property. A delinquent 
taxpayer is not released from the penalty for de- | 
linqueney by the fact that he has personal property 
out of which the collector might have made the taxes 
but failed to do so, it being his duty to pay the 
taxes to the treasurer, and he cannot take advan- 
tage of his own wrong.?® 

[§ 2131] (c) Property in Possession of Receiver. 
The fact that the property taxed was in the hands 
of a receiver under order of court to take posses- 
sion for the benefit of creditors, does not relieve the 
taxpayer from payment of taxes thereon.®°® 

[§ 2132] (d) Mistake. Failure to pay taxes may 
be excused by mistake either of law or of fact.* 


Farmers Insurance Co. v. Hard, 10 
OhioS.&C.P. 469. 


14. Stewart v. Duerr, 20 OhioCir. 
Ct. 505, 11 OhioCir.Dec. 310; Phipps 
v. Ratterman, 10 OhioCir.Ct. 205, 6 


OhioCir.Dec. 488; Rattermann vy. 
Phipps, 11 OhioDec. (Reprint) 473, 27 
Cine.L.Bul. 118 [rev 4 OhioCir.Dec. 
678, 7 OhioCir.Ct. 458]; State v. Chi- 
cago, ete., R. Co., 108 N.W. 594, 128 
Wis. 449; Albany Mut. Bldg. Assoc. 
v. Laramie, 65 P. 1011, 10 Wyo. 54. 
See Wilcox vy. Town of Madison, 130 
A. 84, 103 Conn. 149; Whittelsey v. 
Clinton, 14 Conn. 72 (both recogniz- 
ing rule). 

15. In re Perry, 16 N.H. 44. 

16. In re Perry, supra; Rattermann 
v. Phipps, 11 OhioDec. (Reprint) 473, 
27 Cinc.L:Bul. 118; Ratterman vv. 
Phipps, 4 OhioS.&C.P. 453, 3 OhioN.P. 
69; State v. Chicago, etc., R. Co., 108 
N.W. 594, 128 Wis.. 449; Albany Mut. 
Bldg. Assoc. v. Laramie, 65 P, 101i, 
10 Wyo. 54. 

[a] Rule is especially applicable 
(1) where the taxpayer’s belief is 
founded on the advice of eminent 
counsel (Adams v. Shields, 17 Ohio 
Cir.Ct. 129, 9 OhioCir.Dec. 558), (2) or 
where the mistake is one involving 
some matter of doubt or difficulty of 
such serious nature as to reasonably 
require judicial interference for its 
_ solution (State v. Chicago & North- 
western Ry. Co., 108 N.W. 594, 128 
Wis. 449, 515). 

17. In re Perry, 16 N.H. 44. 

18. Ratterman v. Ingalls, 28 N.E. 
168, 48 OhioSt. 468. 

19. See statutory provisions. 

20. Wilcox v. Town of Madison, 
130 A. 84, 103 Conn. 149; Whittelsey 
v. Clinton, 14 Conn. 72. 

21. State ex rel. Ferguson v. Moss, 
69 Mo. 495. 

[a] Due process of law and right 
to jury trial.—Revenue L. § 39 (Wag- 
ner St. p 1165) provides that upon 
complaint from the assessor that any 
person has given in a false list of his 
property for taxation, with intent to 
defraud, the board of equalization 
shall notify the party of the charge, 
specifying the particulars in which 
the list is alleged to be false, and 
shall fix a time for a hearing, when 


-_ 


the party shall have the right to ap- 
pear and defend; and if the charge is 
sustained, it shall be the duty of the 
board to ascertain the true amount 
and value of all his property subject 
to taxation, and, by way of penalty 
for furnishing the false list, to as- 
sess a treble tax against him. The 
board of equalization consists of the 
three judges of the county court, the 
county assessor and the county sur- 
veyor, and its decision is final, except 
that for error apparent upon the face 
of the proceedings certiorari will lie 
to the circuit court; it was held that 
the act is not unconstitutional, either 
as depriving the accused of the right 
of trial by jury, or as depriving him 
of his property without due process 
of law. State ex rel. Ferguson v. 
Moss, 69 Mo. 495: 

22. Willard v. Wetherbee, 4 N.H. 
118 (it being sufficient thatshe may 
be entitled to a hearing in a court of 
competent jurisdiction). 

23. See statutory provisions. 

[a] In Indiana Burns St. Annot. 
(1908) § 5476, providing that taxes 
voted in aid of railroad construction 
are to be collected as other taxes are 
collected, authorizes the collection of 
the penalty added by § 10321 to taxes 
when they become delinquent. Cin- 
cinnati, R. & Ft. W. R. Co. v. Wayne 
Tp. of Jay County, 102 N.E. 865, 55 
Ind.App. 533. 

- Aries of such statutes see supra 
iy Excuses see infra §§ 2129- 

25. D.C.—Buragdorf v. District of 

Columbia, 7 App.D.C. 405 


Ind.—State v. Pusch, 126 N.E. 679,, 


189 Ind. 235. 

Iowa.—lIowa Nat’l Bank v. Stewart, 
232 N.W. 445. 

Kan.—Missouri, ete., R. Co. v. Mi- 
ami County, 73 P. 103, 67 Kan. 434. 

Ky.—Graves v. Georgetown, 178 S. 
W. 1154, 166 Ky. 98. 

Minn.—State v. Sage, 78 N.W. 14, 
75 Minn. 448. : 

Miss.—State v. Columbus, etc., R. 
Co., 92 So. 233, 129 Miss. 564 [sug er- 
ror overr 93 So. 362, 129 Miss. 564]. 

N.J.—Pennsylvania Tunnel & Ter- 
minal Co. v. Gummere, 95 A. 134, 87 
N.J.Law 353. 


N.Y.—Overing v. Foote, 43 N.Y. 290. 

N.D.—Nichols v. Roberts, 96 N.W. 
298, 12 N.D. 193. 

Vt.—State v. Rutland R. Co., 71 A. 
197, 81 Vt. 508. 

[a] In ‘Fexas, under Rev. St. 
(1911) arts 7387, 7388, the state, upon 
recovery of occupation tax imposed 
by art 7871, on taxpayer’s refusal’ to 
pay tax within the thirty days pre- 
scribed by the statute, was entitled 
to have judgment include a ten per 


cent. penalty. Dallas Gas Co. y. 
State, (Civ.App.) 261 S.W. 1063. bi 
26. Baltimore & O. S. W. R. Co. v. 


Commonwealth, 198 S.W. 35, 177 Ky. 
566; State v. Chicago & Northwest- 
ern R. Co., 108 N.W. 594, 128 Wis. 
511. See also infra §§ 2130-2138. 

[a] As, for instance, that the fail- 
ure was due to the statement of the 
state auditor that the property was 
not subject to taxation. Baltimore, 
etc., R. Co. v. Com., 198 S.W. 35, 177 
Ky. 566. 

27. Com. v. Philadelphia, etc., Coal, 
etc., Co.,.23 -A. 809,145 Pa 283: 

28. Hunter v. Borck, 37 N.E. 714, 
51 OhioSt. 320. | 

Notice and demand generally see 
infra § 2135. 

29. Foresman v. Chase, 68 Ind. 600; 
Roseberry v. Huff, 27 Ind. 12. 

30. Bright v. State of Arkansas, 
249 5! 953,162 C.C.A. 151. 

[a] Im connection with other cir- 
cumstances.—Receivers being in pos- 
session of the defendant road, during 
vacation, the tax bills in question 
were presented to them for payment. 
Doubts existing as to the legality of 
some of the levies, an arrangement 
was entered into between the at- 


| torneys of the receivers and petition- 


ers, that the advice of the court 
should be taken upon the question. 
It was held that the defendant com- 
pany did not come within the terms 
of the act of March 15th, 1875, which 
provides a penalty of two and one- 
half per centum where any railroad 
shall fail to pay taxes levied upon it. 
Ketchum y. Pacific R. Co., 14 F.Cas. 
No. 7,738, 4 Dill. 41. 

31. State v. Chicago & Northwest- 
ern Ry. Co., 108 N.W. 594, 128 Wis. 


449, 511, 
“Excusable mistake, whether of 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 2132-2135] 


_ However, the right to impose the penalty is not de- 
_ feated by the mere fact that the taxpayer, in good 
faith, thought he did not owe the tax,?? or errone- 
ously assumed that the property was not taxable.?# 

[§ 2133] (e) Invalidity of Tax. No penalty can 
be imposed for nonpayment of a tax which is for 
any reason wholly void,** as where the tax has been 
illegally assessed to the taxpayer,*® or has not been 
assessed in the name of the owner as required by 
statute,** or has been illegally levied’? in contra- 
vention of constitutional?’ or statutory®® provisions. 

Where tax is valid in part and void in part, it 
will carry a penalty to the extent of the valid part 
not paid when due, if the amount can be reasona- 
bly ascertained, and no tender is made of the amount 
legally due.*° 

Effect of curative act. Where an illegal levy has 
been validated by a curative act, a penalty for fail- 
ure to pay the tax may be assessed from the time 
the curative act went into effect,#! and this is so 
although a suit contesting the tax had not been con- 
eluded.*? 

{§ 2134] (f) Lack of Opportunity To Pay—aa. 
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In General. A penalty for nonpayment cannot be 
imposed until the taxpayer has had an opportunity 
to pay it and fails to do so** within the full time 
allowed by law in which to make a voluntary pay- 
ment;** and this presupposes the identification of 
the property subject to taxation,*® a determination 
of the amount of taxes due,*® and the placing of 
the assessment upon the tax duplicate in the hands 
of the proper officer.*7 

Tax valid in part. The rule above stated*® has 
been applied where there was no opportunity to 
pay so much of a tax as was legal,*® as where the 
tax was extended against a tract as an entirety,°® 
or where for any other reason the treasurer was 
without authority to receive payment only of the 
part which was valid,5! even though he made no 
tender of the part admitted to be illegal.°? 

[§ 2135] bb. Notice and Demand. The taxpayer 
is not in default, and is not liable for the penalty 
unless the statutory requirements as to giving notice 
or making demand for payment have been complied 
with.°* Further, it has been held that if a larger 
amount than that due is demanded, no penalty is 


law or of fact, prevents infliction of 
a statutory penalty merely designed 
to stimulate performance of contrac- 
tual duties or punish failure to per- 
form, in the absence of something in 
the law expressly indicating to the 
contrary; - mere general  lan- 
guage, covering defaults without ex- 
press exception or qualification, will 
not be held to apply to failure of duty 
from honest belief, based on reason- 
able ground, that the circumstances 
existing do not give rise to duty of 
performance.” State v. Chicago & 
Northwestern Ry. Co., supra. 

32. Dallas Gas Co. v. State, (Tex. 
Civ.App.) 261 S.W. 10638. 

33. Mackay v. San Francisco, 45 P. 
696, 113 Cal. 392. 

34. Ill1.—Peo. v. Chicago, ete., R. 
Co., 154 N.E. 468, 323 Ill. 536. 

Ky.—Commonwealth y. Chesapeake, 
Oo Gish. Cogelss, S2w. (559, 141 Ky: 
633. 

Miss.—McKenzie v. Adams-Banks 
Lumber. Co., 128 So.. 334, 157 Miss. 
482 : 


Mo.—State v. St. Louis, Iron Moun- 
tain & Southern R. Co., 71 Mo. 88. 

N.M.—tTerr. v. Perea, 62 P. 1094, 10 
N.M. 362. 

Wash.—State v. Superior Court for 
Stevens County, 161 P. 77, 93 Wash. 
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35. McKenzie v. Adams-Banks 
Lumber Co., 128 So. 334, 157 Miss. 
482. . 

36. Terr. v. Perea, 62 P. 1094, 10 
N.M. 362. 

37. Peo. v. Chicago, etc., R. Co., 154 


N.E. 468, 323 Ill. 536; Commonwealth 
v. Chesapeake, O. & S. R. Co., 133 S.W. 
559, 141 Ky. 633; State v. St. Louis, 
Iron Mountain & Southern Ry. Co., 71 
Mo. 88. 

[a] Perfecting levy by amend- 
ment.—Where the levy of a tax was 
void for failure to specify the pur- 
poses of the tax, but is perfected by 
an amendment of the levy, there 
should not be either penalty or inter- 
est against the taxpayer until he has 
refused, after the perfected order, to 
pay. Commonwealth v. Chesapeake, 
OS SiiR...Co:, 133)'S.W. 559,: 141 Ky. 
633. . 

38. Commonwealth v. Chesapeake, 
0. & S. R. Co., supra. 

89. Peo. v. Chicago, etc., R. Co., 154 
N.E. 468,.328 Ill. 536. 

40. Mackay v. City and County of 
San Francisco, 45 P. 696, 113 Cal. 392; 
State v. Superior Ct. for Stevens 
County, 161 P. 77, 98 Wash. 433. 

Tender see infra § 2136. 

41. Peo. v. Chicago, M. & St. P. R. 
Co., 154 N.E, 472, 324 Ill. 48; Peo. v. 
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Giicaee. ete., R. Co., 154 N.E, 468, 323 
; ee of accrual generally see infra 

42. Peo. v. Chicago, M. & St. P. R. 
Co., 154 N.E. 472, 324 Ill. 48. 

Effect of contest see infra § 2139. 

43. U.S.—U. S. Trust Co. v. Néw 
Mexico, 22 S.Ct. 172, 183 U.S. 525, 46 
L.Ed. 315. 

Ark.—tTri-County Highway  Im- 
provement Dist. v. Vincennes Bridge 
Co., 278 S.W. 627, 170 Ark. 22; Texar- 
kana Water Co. v. State, 35 S.W. 788, 
62 Ark. 188. 

Cal.—Mackay v. City and County of 
San Francisco, 45 P. 696, 113 Cal. 392. 


Ind.—Gallup v. Schmidt, 56 N.E. 
443, 154 Ind. 196. 
Ky.—Commonwealth v. Southern 


Pac. Co., 183 S.W. 925, 169 Ky. 296. 
La.—State v. Edgar, 26 La.Ann, 726. 
Minn.—State v. Great Northern Ry. 

Co., 200 N.W. 834, 160 Minn. 515 [re- 

arg gr 214 N.W. 797, 174 Minn. 1, and 

aff 218 N.W. 167, 174 Minn. 3]; Coun- 
ty of Redwood v. Winona & St. Peter 

Land Co., 41 N.W. 465, 42 N.W. 473, 

40 Minn. 512 [aff 16 S.Ct. 83, 159 U.S. 

526, 40 L.Ed. 247]. 

N.M.—State v. Simms, 173. P. 964, 
24 N.M. 172. 

Ohio.—Wheeling, ete, R. Co. v. 
Stewart, 13 OhioCir.Ct. 359, 7 Ohio 
Cir.Dec.. 193. 

Pa.—In re Miller, 32 A. 1000, 182 
Pa..157. 

Tex.—State v. Galveston, etc., R. 
Co., 97 S.W. 71, 100 Tex. 153 [rev on 
other grounds 28 S.Ct. 638, 210 U.S. 
217, 52 L.Ed. 1081]; Galveston v. 
Haden, (Civ.App.) 214 S.W. 766. 

Wash.—State v. Superior Court for 
Stevens County, 161 P. 77, 93 Wash. 
433. 

44, State v. Edgar, 26 La.Ann. 726; 
Opinion of Attorney Gen., 9 Pa.Dist. 
&Co. 132. 

45. U.S. Trust Co. v. New Mexico, 
29 VSsOty 1725183 .)U.S60536,) 46 L.Ed, 


315; Texarkana Water Co, v. State, 35 


S.W. 788, 62 Ark. 188. 

{a] Thus failure to pay taxes up- 
on land which was not correctly de- 
seribed upon the books of the tax- 
eollector will not subject the taxpay- 
er toa penalty. Texarkana Water Co. 
v. State, 35 S.W. 788, 62 Ark. 188. 

46. U.S. Trust Co. v. New Mexico, 
22 S.Ct. .172, 183 U.S. 535, 46 L.Ed. 
315; Ketchum v. Pacific R. Co., 14 F. 
Cas.No. 7,738, 4 Dill. 41 note; Coam- 
monwealth v. Southern Pac. Co., 183 
S.W. 925, 169 Ky. 296; Louisville, 
ete., R. Co. v. Com., 94 S.W. 655, 29 
Ky.L. 666; County of Redwood v. 
Winona & St. Peter Land Co., 40 Minn. 


512. See State v. Superior Court for 
Stevens County, 161 P. 77, 98 Wash. 
433 (a penalty attaches only when 
the obligation is certain or can be 
made certain by proper calculation). 

47. Gallup v. Schmidt, 56 N.E. 443, 
154 Ind. 196; State v. Simms, 173 P. 
964, 24 N.M. 172. Compare Kansas 
City Southern Ry. Co. v. Hooper, 298 
S.W. 201, 174 Ark. 847 [rev 49 S.Ct. 
35, 278 U.S. 563, 73 L.Ed. 507] (the 
report and filing of the delinquent tax 
list by the county collector and 
charging of twenty-five per cent pen- 
alty by the county clerk, under Craw- 
ford & M. Dig. § 10083, are not condi- 
tions precedent to the collection of 
the penalty for delinquent taxes). 

48. See supra text and note 43. 

49. State v. Great Northern Ry. 
Co., 200 N.W. 834, 160 Minn. 515 [re- 
arg gr 214 N.W. 797, 174 Minn. 1, and 
aff 218 N.W. 167, 174 Minn. 3]. 

[a] Judicial determination of lia- 
bility—No penalty can be imposed 
for not paying an inheritance tax on a 
part of a decedent’s estate situated 
in another state, the question of lia- 
bility therefor not having been de- 


-termined until the court in which the 


settlement of the estate was pending 
fixed its liability for the tax. In re 
Miller, 37 A. 1000, 182 Pa. 157. 

. 50. County of Redwood v. Wiftona 
& St. Peter Land Co., 41 N.W. 465, 42 
N.W. 473, 40 Minn. 512 [aff 16 S.Ct. 
83, 159 U.S. 526, 40 L.Ed. 247]. 

51. Wheeling, etc., R. Co. v. Stew- 
art, 13 OhioCir.Ct. 359, 7 OhioCir.Dec, 
193; State v. Galveston, ete., R. Co., 
97 S.W. 71, 100 Tex. 153 [rev 28 S.Ct. 
638, 210 U.S. 217, 52 L.Ed. 1031). 

{a] Refusal to accept payment 
unless void part paid.—A taxpayer 
is not liable for penalties on back 
taxes, where he could not have paid 
the taxes because the collector re- 
fused to accept payment therefor un- 
less payment was also made of taxes 
erroneously assessed. Galveston v. 
Haden, (Tex.Civ.App.) 214 S.W. 766. 

When payment made under protest 
see infra § 2139. 

52. Wheeling, etc., R. Co. v. Stew- 
art, 138 OhioCir.Ct. 359, 7 OhioCir.Dec. 
1938 (such tender would have been 
useless). 

Tender see infra § 2136. 

53. Ala.—Gachet v. McCall, 50 Ala. 
307. _ 

Colo.—Pinnacle Gold Mining Co. vy. 
People, 143 P. 837, 58 Colo. 86. 

Ky.—City of Columbus v. Bank of 
Columbus, 122 S.W. 835; Louisville, 
ete., R. Co. v.. Com., 94 S.W. 655, 29 
Ky. L. 669. 

Pa.—Com. v. Standard Oil Co., 101 
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incurred.*4 

Cure of defect or waiver of notice. Where the 
required notice is not given, the deféct is not cured 
by a sale of the property at a tax sale,®® nor is no- 
tice waived by mere knowledge on the part of the 
taxpayer of the amount of the taxes due and re- 
sistance of their payment.°° 

[§ 2136] (g) Tender®7—aa. In General. No pen- 
alty will attach where a valid tender of the amount 
of taxes due can be and is made by the taxpayer.”* 

Conditional tender. The tender of a portion of 
the money due for taxes, made on condition that 
it be received for the whole, does not relieve a party 
from the payment of the entire penalties upon the 
full amount.®° 

[§ 2137] bb. Tax Invalid in Part. A taxpayer, 
who tenders the full amount legally due and collect- 
able, is not subject to the penalty.®° 

Effect of final ascertainment.®: According to some 
decisions a taxpayer, who tenders part of the taxes 
assessed against him and keeps his tender good, is 
not liable for a penalty on the amount of the taxes 
so tendered, although he fails to support the claim 
that the part of the tax not tendered was invalid,®? 
some cases on this state of facts even holding that 
he is not subject to any penalty at all;°* but this 
has also been denied and the taxpayer held liable 
for a penalty on such part of the tax as was con- 
tested by him and upheld.** Other decisions, in 
contradiction of the rule stated above,®® hold that 


one liable to pay taxes, and who makes a tender of . 
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an amount insufficient to cover the amount of the 
taxes lawfully assessed, becomes liable for all pen- 
alties upon any sum found to be due,®® whether the 
assessment is reduced®? or not.°%& ~ 

[§ 2138] cc. Time of Making. Where by statute 
a penalty accrues for nonpayment of taxes on bring- 
ing suit for their collection, a tender made after 
commencement of suit, which does not include the 
penalty, is insufficient,*® although tender of the 
amount of taxes before suit brought would have 
avoided the penalty.7° It has been held that a ten- 
der of taxes after suit brought, by a taxpayer who 
knew the taxes were delinquent, will not avoid li- 
ability for the penalty, although he was not served 
with notice of delinquency as required by statute, 
where another statute provides that no grounds of 
defense to a suit for penalties other than those enu- 
merated shall be made and where want of notice of 
delinquency is not given as a ground.’+ A penalty 
should not be imposed on a taxpayer when delay in 
payment is due to the action of the taxing authori- 
ties, and it is conceded that the taxpayer is free from 
laches.72, Although a statute extending the time of 
payment of taxes is void, taxpayers who postpone 
payment in reliance thereon should not be subjected 
to penalties for so doing.7? And payment of taxes 
after default does not relieve the taxpayer of lia- 
bility for the penalty.*+- 

[§ 2139] (3) Effect of Contesting Liability for 
Taxes.7° While there is contrary authority,’® it has 
been held in-a number of jurisdictions that a tax- 
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Pa. 150. 

Tenn.—East Tennessee Brewery Co. 
ats Currier, 150 S.W. 541, 126 Tenn. 

5. 

[a] Thus no penalty should be en- 
forced against a taxpayer where no 
demand was made and no such taxes 
had theretofore been exacted of him, 
and where there was obviously some 
doubt even in the minds of the reve- 
nue officers as to the taxpayer’s lia- 
bility for the tax. East Tennessee 
Brewing Co. v. Currier, 150 S.W. 541, 
126 Tenn. 535. 

{[b] In Oklahoma (1) the rule of 
the text formerly obtained. Roberts 
v. Kerker, 300 P. 380, 149 Okl. 275; 
Board of Com’rs of Grady County v. 
Lenochan, 195 P. 116, 80 Okl. 16; Mil- 
ler vy. State; 178 BP. 67, 70 ‘Okl. 825 
State v. Baker, 172 P. 1088, 68 Okl. 
166; Williams v. McGill, 169 P. 1074, 
69 Okl. 60; City Nat. Bank of Madill 
v. Gayle, 155 P. 552, 55 Okl. 301; Trim- 
mer v. State, 141 P. 784, 43 Okl. 152. 
(2) However, the rule has been 
changed by a statute superseding the 
statute on which the above decisions 
were based and providing that no de- 
mand for taxes should thereafter be 
necessary. Turman v. Ingram, 202 P. 
993, 83 Okl. 198; Board of Com’rs of 
Grady County v. Lenochan, supra. 

54. Ritterbusch v. Atchison, T. & 
Saak oRys, Coun LOSSY Pe: 4670 17 i CiCrA: 
154 [appeal dism 35 S.Ct. 201, 235 U. 
S. 683, 59 L.Ed. 423]. 

55. Miller v. State, 173 P. 67, 68, 70 
Okl. 82 [expl Oklahoma City Times 
Co. v. Baker, 143 P. 668, 43 Okl. 646]. 

56. City Nat. Bank of Madill v. 
Gayle, 155 P. 552, 55 Okl. 301. 

[a] “Because it is not the knowl- 
edge of the amount of the taxes, but 
the giving of the notice, that permits 
the collection of this penalty and de- 
termines the delinquency of the tax- 
es.” City Nat. Bank of Madill v. 
Gayle, 155 P.*552, 55 Okl. 301, 306. 

57. Tender as affecting liability 
for interest see infra § 2225. 

58. See cases infra § 2137. 

59. State v. Carson City Sav. Bank, 
30 BP. 7038).17 Nev. 146,165. 


so made that the party refusing it is 
in the wrong. Here the treasurer was 
right, because he could not comply 
with the condition imposed without 
disobeying the law.” State v. Carson 
City Sav. Bank, supra. 

60. Washington Water Power Co. 
v. Kootenai County, 270 F. 369 [mod 
on other grounds 273 F. 524]; State 
v. Alta Silver Min. Co., 51 P. 982, 24 
Nev. 230; Lampasas First Nat. Bank 
v. Lampasas, 78 S.W. 42, 33 Tex.Civ. 
App. 530. 

61. Contest of liability generally 
see infra § 2139. 

62. Peo. v. Chicago, L. S. & BE. Ry. 
Co., 110 N.E. 720, 270 Tl. 477; State 
v. Hoffman, 201 S.W. 653, 109 Tex. 
133 [aff (Civ.App.) 190 S.W. 1163; 
Northern Pac. Ry. Co. v. Franklin 
County, 203 P. 27, 118 Wash. 117. See 
Western Union Tel. Co. v. State, 9 A. 
547, 64 N.H. 265 (as perhaps sustain- 
ing this view). 

[a] “When. . a man has of- 
fered to pay and has attempted to pay 
before default day his taxes conceded- 
ly due and keeps his tender good, it is 
opposed to all sense of justice to in- 
flict a penalty upon him as for de- 
fault in their payment. There can 
be no penalty without a_ default.’ 
State v. Hoffman, 201 S.W. 653, 109 
yee 136 [aff (Civ.App.) 190 S.W. 

{[b] As otherwise expressed, “a 
tax-payer has a right to pay a part of 
his taxes which he admits to be due, 
and it is the duty of the collector to 
receive it and apply for judgment 
only for the amount unpaid, and a 
penalty can be added to that part, 
only, which is found to be due and un- 
paid.” Peo. v. Lamb, 115 N.E. 720, 
277 Till. 584, 586. 

63. State v. Superior Court for 
peenbets County, 161 P. 77, 93 Wash. 

[a] Reasons for this view.—(1) 
“This [tender based upon what tax- 
payer claims to be a fair valuation], 
under any theory, ought to satisfy 
the law; for if it be the duty of a 
taxpayer to make tender at all where 


“To make a tender valid it must bela tax is alleged to be fraudulently 


excessive, a show of willingness, ac- 
companied by tender, is all that can 
be required, for the actual amount 
due, being a subject of judicial in- 
quiry, cannot be determined by the 
taxpayer. It may be greater or less.” 
State v. Superior Ct. for Stevens 
County, 161 P. 77, 98 Wash. 433, 435. 
(2) “There is another rule that is per- 
tinent, that is, if a penalty is ‘illegal 
in part it is wholly void.’ 2 Cooley, 
Taxation (3d ed.), p. 902; Michigan 
Cent, R. Co. Vv. Slack, 17 BW.) Cas. Not 
9,527. This is evident, for the penalty 
is a thing which is essentially entire, 
and therefore indivisible.” State v. 
Superior Ct. for Stevens County, su- 


pra. 

64. Peo. v. Lamb, 115 N.E. 720, 277 
Ill. 584; Peo. v. Chicago, etc., R. Co., 
110 N.E. 720, 270 Ill. 477. 

65. See supra text and note 62. 5 

66. Washington Water Power Co. 
v. Kootenai County, 270 F. 369 [mod 
on other grounds 273 F. 524]; State 
ex rel. Stone v. Kansas City, Ft. S. & 
M. Ry. Co., (Mo.) 178 S.W. 444; State 
v. Alta Silver Min. Co., 51 P. 982, 24 
Nev. 230; State v. Virginia, etc., R. 
Co., 49 P. 945, 50 P. 607, 24 Nev. 58. 

67. Washington Water Power Co. 
v. Kootenai County, 270 F. 369 [mod 
Gn othe ere ee ee. BR. 524), 

i one v. Kansas City, ete., R. 
Co., (Mo.) 178 Siw. 444, 2 
69. Western Union ‘Tel. 


Coli: 
State, 45 N.E. 473, 147 Ind. 274. 

70. Western Union Tel. Co. vy. 
State, supra. 

71. Garner v. Heisig, (Tex.Civ. 


20 S.W.(2d) 332. 
2. Jersey City v. New York Bay 
Re. Co, 182 F.(2d)4 982: 
14 S.w. 


73. Shipp v. Cummings, 
(2a) 747, 158 Tenn. 526. 
74 Bracey v. Ray, 26 La.Ann. 710. 


75. After tender see supra § 2137. 
76. See cases infra this note. 
[a] In Kentucky (1) where the 


statute authorizes an appeal from an 
assessment, it has been held that a 
taxpayer who appeals promptly is not 
liable for penalties accruing prior to 
the determination of the appeal, the 
view being taken that he had no op- 


Yor later cases, developments and changes in the law see Annotations, same title and section number, 
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—§§ 2139-2142] 
_ payer who unsuceessfully contests the validity of 
_ the taxes until after they are due and payable, is 
subject to the statutory penalties,77 even though the 
_ prosecution of the litigation is in good faith.78 

_ Where reduction of taxes obtained. Where, in an 
_ action to enjoin the collection of taxes, a taxpayer is 
_ successful as to a part of the taxes and unsuccessful 
_as to a part, he is liable for the penalty for nonpay- 
ment of the part which he unsuccessfully contest- 
_ ed.7° It has been held that the interest penalty 
_ imposed by a statute, which provides that taxes 
shall bear interest from the time the assessment rolls 
' and warrants are delivered to the receiver, may 
be collected on the amount of taxes legally assessed 
from the date of the return of the assessment rolls 
and warrants, although the original assessment is 
_ excessive and reduced by certiorari after such re- 
_ turn, where another statute provides that a cor- 
_ rected assessment shall have the same effect as if 
correctly made in the first instance.8° Under a 
statute authorizing an appeal from an assessment, 
_ providing that the appeal shall not delay the col- 
lection of taxes but that any money illegally col- 
- lected shall be refunded, and that no penalty shall 
attach “until after legal assessment has been ap- 
_ proved,” one who, pending his appeal from the as- 
_ sessment, pays the taxes assessed, and a penalty 
thereon, to prevent a sale of his property for taxes, 
- is entitled to recover back the penalty paid on so 
much of the taxes as were illegally assessed where 
_ the court reduces the assessment.§! If upon appeal 
a decision reducing the valuation be rendered by 
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ute for nonpayment must be added and paid, unless 
the amount of tax due upon the valuation fixed by 
the court be paid within the six months from the 
date of the public notice, although an application 
for rehearing be made to the court.®2 

[§ 2140] (4) Accrual of Penalty. In the absence 
of statutory provisions, to the contrary,’* penalties 
of this kind attach at the time of delinquency,** 
except where a valid tender of payment is made.*5 

[§ 2141] e. Refusal To Assist in Making List of 
Taxable Property. In construing a statute which 
provides for the imposition of a penalty on any 
person who refuses to assist in making out a list 
of his taxable property,®* it was held that the pen- 
alty could not be imposed on a taxpayer for refus- 
ing to assist an assessor, who was not armed with 
the official books, notes, and papers authorizing him 
to ask for assistance,’? or where a reasonable time 
was not given to the taxpayer within which to ren- 
der the assistance;*®& and where the taxpayer, at 
a time when the assessment record was still under 
the control of the assessor, presents himself at the 
assessor’s office and offers to submit to an assessment 
in the regular manner, he should be relieved from 
arbitrary assessment with an added penalty.®® 

[§ 2142] f. Refusal To Verify List of Taxable 
Property. To justify imposition of a penalty on a 
taxpayer for refusal to verify a list of his taxable 
property,®°° it must appear that before the oath or 
affirmation was demanded by the assessor, the lat- 
ter informed the taxpayer of the valuation put. up- 
on his property, and of his right to appear before 


publie notice directed by statute 


portunity to pay the taxes until they 
had been definitely fixed. Common- 
- wealth v. Southern Pac. Co., 183 S.W. 
> 925, 927, 169 Ky. 296. (2) Where a 
- corporation, after notice of a tenta- 
tive assessment of its franchise, paid 
a portion of the tax and secured an 
' injunction, preventing the tentative 
assessment from becoming final, 
- which injunction was subsequently 
dissolved, whereupon, before’ the 
mandate issued, the corporation paid 
the amount of taxes due on the basis 
of the sustained assessment, it was 
not liable in addition for the payment 
of penalties, the view, being taken 
. that the taxpayer was not guilty of 
the act of refusing to pay the tax 
- until there was a legal liability fixed 
- by the assessment and a notice of the 
amount of the taxes had been given. 
* Louisville, etc., R. Co. v. Com., 94 S. 
 W: 655, 29 Ky.L. 666. 

77. Spencer v. Babylon R. Co., 250 
F, 24, 162 C.C.A. 66 (New York); Kan- 
sas City Southern Ry. Co. v. Hooper, 
298 S.W. 201, 174 Ark. 847 [rev _on 
' other grounds 49 S.Ct. 35, 278 U.S. 
563, 738 L.Ed. 507]; Home Savings 
_ Bank v. Stewart, (Iowa) 232 N.W. 
471; Iowa Nat. Bank v. Stewart, 
(Iowa) 232 N.W. 445; Chicago, etc., 
R. Co. v. Carroll County, 41 Iowa 159; 
' Rixey’s Ex’rs v. Com., 101 S.E. 404, 
' 125 Va. 327 [den reh 99 S.E. 573, 125 
me Va: 337]. 
fa] One who obtains an injunc- 
tion against the collection of taxes on 
‘the day before they become due, 
which injunction is subsequently dis- 
- solved and the tax held valid, is li- 
able for the statutory penalty. “The 
tax being held to be valid and legally 
assessed, it necessarily follows that 
the injunction against its collection 
- was wrongfully issued, and, being so, 
upon its dissolution and the dismis- 
sal of the suit, nothing more can be 
said to have been adjudicated than 


the court within six months from the date of the 


the tax-collector, the penalty imposed by the stat- 


to be given by 


able to: the payment of the valid tax, 
and, not having paid it within the 
time required by law, relying upon 
the claim of its illegality, they are 
liable to the payment of the tax and 
nenalties, as part thereof, being de- 
linguent taxpayers.” Kansas City 
Southern Ry. Co. v. Hooper, 298 S.W. 
201, 174 Ark. 847, 850 [rev on other 
grounds 49 S.Ct. 35, 278 U.S. 563, 73 
L.Ed. 507]. 

[b] Unsuccessful appeal from as- 
sessment of taxes does not avoid the 
penalty of not paying the taxes when 
due. Home Savings Bank vy. Stewart, 
(Iowa) 232 N.W. 471; Iowa Nat. Bank 
v. Stewart, (Iowa) 232 N.W. 445. 

78. Home Savings Bank v. Stew- 
art, (Iowa) 232 N.W. 471; Iowa Nat. 
Bank v. Stewart, (Iowa) 232 N.W. 
445, 454; Chicago, etc., R. Co. v. Car- 
roll County, 41 Iowa 159. 

“Taxpayers Ought not to be en- 
couraged in the nonpayment of tax- 
es by saving them the penalties pend- 
ing unsuccessful litigation on the 
plea that the litigation was prosecut- 
ed in good faith. One of the pur- 
poses of penalties is to discourage 
evasion and procrastination.” Iowa 
Nat. Bank v. Stewart, supra. 

[a] At his peril (1) the taxpayer 
litigates the validity of the taxes. 
Spencer v. Babylon R. Co., 250 F. 24, 
162% C.C-As, 66; yChicago,etc., ER. iCor 
vy. Carroll County, 41 Iowa 153; Rix- 
ey’s Ex’rs v. Commonwealth, 99 S.E. 
5135 L018. 404, 2G Vay (83%. 22) 
The fact that the delay incident to 
the progress of the action has been 
great, and that the taxpayer has been 
eaused thereby to suffer from the 
great increase of penalties, consti- 
tutes no ground for relief. Chicago, 
ete.. R. Co. v. Carroll County, supra. 

79. Jaggar v. David, 250 P. 260, 121 
Kian 73. 

80. Matter of Smallwood, 70 N.Y. 
S. 720, 35 Misc. 167 [aff 71 N.Y.S. 499, 


that the railroad companies were li-| 63 App.Div. 329]. : 


| making assessments. 


the board of equalization for a change of the as 
sessment, if he felt aggrieved thereby.®! As regards 
the oath required, it is sufficient to show that the 


Time of accrual generally see infra 


§ 2140. 
81. McKenzie v. Adams-Banks > 
nee Co., 128 So. 334, 157 Miss. 


82. ; 

62. Lehigh Coal & Navigation Co. 
v. Gormley, 21 Pa.Co. 636. 

83. See statutory provisions. 

84. Mackey v. City & County of 
San Francisco, 45 P. 696, 113 Cal. 392; 
State v. Superior Court for Stevens 
County, 161 P. 77, 93 Wash. 438. 

85. See cases supra note 84. 

Tender see supra § 2136. 

&6. Iowa Code (1897) § 1357. 

87. McCallum y. Board of Review 
of City of Des Moines, 159 N.W. 1036, 
178 Iowa 468. 

[a] Bule applied, where the dep- 
uty assessor called at the property | 
owner’s place of business, with noth- 
ing in his possession but a mere mem- 
orandum book used by him in jotting 
down information for future use in 
McCallum _ v. 
Board of Review of City of Des 
Moines, 159 N.W. 1036, 178 Iowa 468. 

88. McCallum v. Board of Review 
of City of Des Moines, supra (if the 
taxpayer, on being approached by the 
assessor, asks for a reasonable time 
within the limit of the period in 
which the assessment must be made, 
the assessor is not justified in refus- 
ing it). 

[a] Reason is that “in the nature 
of things, whether in the country or 
city, the average property owner can- 
not be expected to be at all hours and 
at every moment ready and prepared 
to give the necessary time, or to have 
immediately at hand all the data re- 
quired to complete his assessment 
roll.” McCallum v. Board of Review 
of City of Des Moines, 159 N.W. 1036, 
178 Iowa 468, 475. 

89. McCallum vy. Board of Review 
of City of Des Moines, supra. 

90. See statutory provisions. 

91. Marion County v. Galvin, 34 
N.W. 617, 78 Iowa 18. 
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assessor requested the taxpayer to take the pre- 
scribed oath and that he refused, without showing 
that it was actually administered and that the par- 
It is not a defense to an 
action to recover the penalty that the assessor’s bond 
was informal or that there was other irregularity 
in his qualifying, since by entry upon the discharge 
of his duties he became an officer de facto at least.°? 

[§ 2143] 6. Who Liable®‘—a. Delinquents in Gen- 
eral. Generally speaking and pursuant to the gen- 
eral rule elsewhere stated,®® no penalty can be im- 
posed on a taxpayer unless and until he has default- 
ed or become delinquent in the performance of some 


ties failed to take it.®? 


duty imposed by law.°® 


[§ 2144] b. Corporations. Domestic corporations, 
as well as individuals, are liable for a penalty im- 
posed by statute for delinquency where the stat- 
ute imposes the penalty on all delinquents;°’ and 
such liability is not affected by the fact that the 
corporation is in the hands of a receiver.°® 
foreign corporation®® is liable for a penalty im- 
posed on “nonresident owners,”! but such a corpo- 
ration is not liable where the statute imposing the 
penalty for this delinquency is, by its terms, con- 


fined to resident taxpayers.’ 


92. Washington County v. Miller, 
14 Iowa 584. : 

93. Washington County v. Miller, 
supra. 

94. Who entitled to remission see 
infra § 2149. 

95. See Fines, 
Penalties § 104. 

96. U.S.—Jersey City v. New York 
Bay R. Co., 13 F.(2d) 982; Ketchum 
‘v. Pacific R. Co., 14 F.Cas.No. 7,738, 4 
Dill. 41, note. 

Ala.—Gachet v. McCall, 50 Ala. 307. 

Ark.—-Tri-County Highway Im- 
provement Dist. v. Vincennes Bridge 
Co., 278 S.W. 627, 170 Ark. 22 

Colo.—Pinnacle Gold Mining Co. v. 
People, 148 P. 837, 58 Colo. 86. 

Conn.—Whittelsey v. Clinton, 14 
Conn. 72. ; ‘ 

Tll.— Monticello Seminary v. Board 
of Review of Madison County, 94 N. 
E. 938, 249 Ill. 481. : 

Ind.—Cook v. Board of Com’rs of 
Marion County, 92 N.E. 879, 175 Ind. 
708; Cook v. Board of Com’rs of Mar- 
ion County, 92 N.E. 876, 93 N.E. 995. 
175 Ind. 218; Gallup v. Schmidt, 56 
N.E. 448, 154 Ind. 196. 

Iowa.—Chicago, etc., R. Co. v. Car- 
roll County, 41 Iowa 153. 

Ky.—Klosterman y. Johnson, 10 S. 
W:(2a)) (602.55 226 Ky. 19255; Com va 
Bingham, 223 S.W. 999, 188 Ky. 616; 
Kentucky Union Co. v. Common- 
wealth, 198 S.W. 46, 177 Ky. 746; Lou- 
isville, etc., R. Co. v. Com., 94 S.W. 
655, 29 Ky.L. 666. 

La.—State v. Edgar, 26 La.Ann. 726. 

Minn.—State v. Chicago, R. I. & P. 
R...Co.,, 233. NeW. 866, -232 N,W.. 108, 
181 Minn. 618 [foll State v. Chicago 


Forfeitures, and 


& N. W. R..Co.,, 222 N.W. 108, 181 
Minn. 625]; Redwood v. Winona, etc., 
Land Co., 41 N.W. 465, 42 N.W. 473, 


40 Minn. 512 [aff 16 S.Ct. 88, 159 U.S. 
526, 40 L.Hd. 247]. 

Miss.—Reed v. State, 124 So. 497, 
155 Miss. 512. 

Mo.—State v. St. Louis, Iron Moun- 
tain & Southern R. Co., 71 Mo. 88; 
State ex rel. Ferguson v. Moss, 69 
Mo. 495. . 

N.H.—Tucker v. Aiken, 7 N.H. 43. 

N.M.—Territory v. Perea, 62 P. 
1094, 10 N.M. 362. 

Ohio.—Stewart v. Duerr, 20 Ohio 
Cir.Ct. 505, 11 OhioCir.Dec. 310; Bet- 
terman: Vv. Phipps, 11. OhioDec. (Re- 
print) 473, 27 Cine.L.Bul. 118. 

Okl.—Roberts v. Kerker, 300 P. 380, 
145 Okl. 275. 

Pa.—Com. v. Philadelphia, etce., 
Coal, etc., Co., 23 A. 809, 145 Pa. 283; 
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President of corporation is not personally liable 
for a penalty incurred by it.’ 

Tax on railroad under federal control. 
cannot compel the United States to pay a penalty 
imposed against a railroad during federal control 
for nonpayment,* but has a lien on the railroad’s 
property for such payment.° ’ 

[§ 2145] c. Fiduciaries. The penalty may be im- 
posed only on persons committing the fraud,® and 
hence, if an executor makes a false return of tax- 
able property held by him in that capacity, the 
fiduciaries’are not subject to the penalty.’ 

[§ 2146] d. Personal Representatives. In accord- 


A state 


ance with general principles elsewhere considered,* 


So a 


Delaware Division Canal Co. v. Com- 
monwealth, 50 Pa. 399, 409; In re 
Corporation Reports, 25 Pa.Dist. 955; 
Hacke vy. Pittsburg, 24 Pittsb.Leg.J. 


N.S. 16. 

S.D.—State v. Weaver, 159 N.W. 
884, 38 S.D. 44. 

Tenn.—Hast Tennessee Brewing Co. 
Noe ee 150 S.W. 541, 126 Tenn. 

Tex.—State v. 201 S.W. 
653, 109 Tex. 133. 


Wash.—State v. Supérior Court for 
Tien County, 161 P. 77, 938 Wash. 


W.Va.—State v. Page, 130 S.E. 426, 
100 W.Va. 166, 44 A.L.R. 501. 

Wis.—State v. Chicago, etc., R. Co., 
108 S.W. 594, 128 Wis. 449. 

W yo.—Albany Mutual Building 
Ass’n v. City of Laramie, 65 P. 1011, 
10 Wyo. 54. ; 

- Alta.—Sutherland v., Spruce Grove, 
14 Alta.L. 284, 
nee see supra §§ 2114, 2119- 

Particular delinquencies see supra 
§§ 2111-2142. 

97. State v. Bradley, 93 So. 595, 207 
Ala. 677, 26 A.L.R. 421; Ohio Farm- 
ers’ Ins. Co. v. Hard, 52 N.E. 635, 59 


OhioSt. 248. 
to liability.— 


Hoffman, 


[a] Decision as 
Where the auditor general has decid- 
ed that a corporation is not liable to 
certain taxes, a penalty imposed for 
neglect to make certain necessary re- 
turns is not incurred, although the 
corporation is in fact liable for such 
taxes. Delaware Div. Canal Co. v. 
Com., 50 Pa. 399: 

98. State v. Bradley, 93 So. 595, 
207 Ala. 677. 

99. Nonresidents generally see in- 
fra ‘$729 472 

1. Com. v. Farmers’, ete., Leaf To- 
bacco Warehouse Co., 52 S.W. 799, 107 
Ky. 1, 21 Ky.L. 578. See People v. 
Horn Silver Min. Co., 11 N.E. 155, 105 
N.Y. 76 [aff-12 S.Ct. 403, 143 U.S. 305, 
36 L.Ed. 164] (by the terms of the 
statute [L. (1881) c 361 § 2] the pro- 
visions of which were not stated, a 
foreign corporation was liable to the 
penalty therein prescribed for fail- 
ure to pay taxes). 

nai Jones v. Bridgeport, 86 Conn. 


3. Judson v. State, Minor (Ala.) 
yew Crawford v. State, Minor (Ala.) 

4, Southern R. Co. v. Common- 
wealth, 38 S.W.(2d) 696, 238 Ky. 638 
[aff 52 S.Ct. 160]. 


—(—-————_—————————— 


actions to recover penalties prescribed by statute 
for delinquencies in compliance with the tax laws 
cannot be maintained against the personal repre- 
sentatives of a deceased taxpayer in the absence of 
statutory authorization;® and a fortiori, the right 
to recover the penalty does not survive the death 
of the delinquent taxpayer where the statute in 
terms so provides.?° 
the right to recover a penalty from a delinquent tax- 
payer survive where the statute providing for the 
penalty also provides punishment.+} 


Nor, it has been held, does 


Nevertheless, 


5. Southern R. Co. 
wealth, supra. 

6. See supra § 2143. 

[a] Thus, where securities were 
held during the lifetime of decedent 
by trustees under deeds of trust and 
an antenuptial agreement, it was the 
duty of the trustees, not decedent, 
to pay the personal tax or have them 
stamped under the Investment Law, 


v. Common- 


; 
; 


: 


so that decedent’s estate is not liable | 


to the penalty for evasion of the tax 
imposed by Tax L. § 221b. In re 


Bower’s Estate, 183 N.Y.S. 1387 [rev | 


1AS6 Ney: Sii9h2 0: 
i Leper v. Pulsifer, 37 Ill. 110, 
“Tt would be grossly unjust to im- 

pose a penalty on innocent heirs, be- 

cause the guardian has made a false 
return, or to burden an estate with 

a double tax because the executor has 

been guilty of a like offense. It is no 

answer to say that the guardian and 
the executor can be made to refund 


_the penalty to the wards or the dis- 


tributees. The remedy would be 
often doubtful and always expensive, 
and even if it could always be made 
effective, it would be a violation of 
all principle, that the effect of a 
penal law should be made to fall pri- 
marily upon the property of innocent 
parties.” Leper v. Pulsifer, supra. 

bigot See Abatement and Revival § 

9. Davis v. State, 22 N.E. 9, 119 
Inds 555,200 ots ; 

“Although by the common law the 
action was in the nature of a civil 
information for a debt, qui tam ac- 
tions on penal statutes were neverthe- 
less designated ‘as actions ex delicto, 
sounding in tort, and were therefore 
within the common law maxim which 
declared that all. personal actions 
were extinguished by the death of the 
tortfeasor.” Davis v. State, supra. 

10. Town of Jaffrey v. Smith, 80 A. 
504, 76 N.H. 168. 

[a] ‘As, for instance, a statute pro- 
viding that all causes of action other 
than those for personal injury in fa- 
vor of a third person, except those 
for the recovery of penalties and for- 
feitures shall survive. Town of Jaf- 
frey v. Smith, 80 A. 504, 76 N.H. 168. 

11. State v. Atchison, 72 S.W. 1075, 
173 Mo. 164, 170. 

“By its [the statutes’] terms, plain, 
simple and unequivocal, a public of- 
fense is created, defined, and the pun- 
ishment therefor prescribed; a crim- 
inal offense, one of the highest grade, 


For later cases, developments and changes in the law see Annotations, same title and section number, 


’ 
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§§ 2146-2149] 


by virtue of statutes in some jurisdictions,12 the 
hability for a penalty will survive and may be en- 
forced against the personal representatives of a de- 


ceased delinquent taxpayer.!3 
[§ 2147] e. Nonrresidents.*+ 


ure to pay taxes thereon;!°® 


[§ 2148] f. Remaindermen. 


taxes.?§ 


[§ 2149] 7. Remission or Waiver!®—a. By. Ex- 


a felony. The crime is a heinous one, 
and the punishment severe, 


and the 
penalties therefor can not be inflicted 
on any person who has not been duly 
charged therewith, tried, and convict- 
ed thereof, in manner and form as 
prescribed by law. It goes without 
saying that a dead man can not be so 
charged, triéd and convicted.” State 
v. Atchison, supra. 

12. See statutory provisions. 

13. Ind.—Davis v. State, 22 N.E. 9, 
119 Ind. 555. 

Ohio.—Genin v. Belmont County 
Auditor, 18 OhioSt. 534. 

Tenn.—McKennon v. McFall, 155 S. 
W. 158, 127 Tenn. 393. 

Va.—Harrison vy. Commonwealth, 
96 S.E. 165, 123 Va. 101. 

W.Va.—State v. Page, 130 S.E. 426, 
100 W.Va. 166, 44 A.L.R. 501. 

[a] Thus, on assessment of intan- 
gible assets outside the state belong- 
ing to a deceased resident and the 
situs of which for the purpose of tax- 
ation is within the state, the penalty 
provided by statute may be imposed 
against the executors. McKennon v. 
McFall, 155 S.W. 158, 127 Tenn. 393. 

[b] Property taxable during life- 
time of decedent is the only property 


-on which can be based the penalty on 


an estate for his failure to list prop- 
erty for taxation. Lockwood _v. 
Blodgett, 138 A. 520, 106 Conn. 525, 
529 (“The obvious legislative ‘ur- 
pose is to compel estates to pay to the 
State a sum which shall approximate- 
ly equal the taxes which property of 
the estate has escaped paying while 
in the hands of the decedent’). 

14. Nonresident corporations see 
supra § 2144. 

15. Com. v. Lauth, 56 S.W. 519, 22 


Ky.L. 4. 

16. Colman v. Shattuck, 62 N.Y. 
348. 

17. Shaw v. Hartford, 15 A. 742, 56 
Conn, 351. 


18. Hadley v. Hadley, 87 S.W. 250, 
114 Tenn. 156. 

19. Of penalties generally see 
Fines, Forfeitures, and Penalties §§ 
156 got Oia 

Of tax forfeitures see infra § 2203. 

20. Carmichael v. Banks, 29 S.BH. 
211, 102 Ga. 217. 

21. See cases infra this note. 

[a] In Montana (1) where the con- 


.stitution prohibits remission, release,. 


or postponement of obligations due 
the state except by payment, the leg- 
islature has no power to relieve a de- 


‘Tinquent taxpayer of penalties or in- 


terest on delinquent taxes. Sander- 
son v. Bateman, 253 P. 1100, 78 Mont. 
235. (2) An addition to a tax for 
failure to pay the tax promptly is a 
‘Viability’ within a constitutional 
provision prohibiting release of an 


obligation due the state except by 


payment (Const. art 5 § 39). Sander- 


son v. Bateman, supra. 


22. Ark.—Fagg v. Martin, 14 S.W: 


647, 538 Ark. 449. 


Iowa.—S. L. Collins Oil Co. v. Per- 


; A penalty may be 
imposed on a nonresident owner of lands in the 
state under statutes authorizing such a penalty for 
failure to list his lands for taxation,’® or for fail- 
but a nonresident is 
not subject to a penalty for failure to give a list of 
his taxable property where the statute imposing the 
penalty is limited to a “resident of the town.’!7 

In the absence of a 
statute so providing, a remainderman is not liable 
for penalties for nonpayment of taxes assessed to 
the life tenant who was primarily liable for the 
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ecutive, 
General. 


Legislative, 
ral, ‘The governor of the state on whom the 
constitution confers power to grant pardons and 
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or Local Authority—(1) In 


commute penalties may remit penalties inflicted up- 


legislature may 


ute.28 3 


rine, 176 N.W. 393, 188 Iowa 295. 

N.M.—Territory v. Perea, 62 P. 
1094, 10 N.M. 362. 

Or.—Livesay v. De Armond, 284 P. 
166, 1381 Or. 563. 

Pa.—Com. v. Standard Oil Co., 101 
Par P19; : 

Wash.-—Wyckoff v. King County, 51 
P. 379, 18 Wash. 256. 

[a] Particular statutes.—(1) Un- 
der a statute providing that no pen- 
alty or interest shall be collected up- 
on taxes remaining unpaid four years 
or more from the thirty-first day of 
December of the year in which the 
tax books containing the same were 
first placed in the hands of the county 
treasurer, failure to pay taxes with- 
in four years after the close of.the 
year in which the books are first turn- 
ed over to the treasurer ipso facto 
cancels all interest and penalties. S. 
L. Collins Oil Co. v. Perrine, 176 N.W. 
303, .188 lowa 295. (2) Under L. 
(1895) p 67 § 1, providing that ‘‘all of 
the penalty and accrued interest shall 
be remitted on all delinquent state, 
county, and municipal taxes which 
became due and payable in the years 
1893 and 1894, and which shall be paid 
on or before the first day of July, 
1895,” taxes assessed and levied for 
the year 1892 are entitled to the re- 
mission of penalties and interest. 
Wyckoff v. King County, 51 P. 379, 
18 Wash. 256. (3) L. (1929) p 175, 
authorizing eounty court or county 
commissioners of any county to waive 
or reduce the penalty or interest on 
taxes becoming delinquent for the 
year 1927 and prior thereto, contem- 
plates general orders applicable to the 
entire county and not merely to indi- 
vidual property owners therein. 
Livesay v. DeArmond, 284 P. 166, 131 
Or. 563. (4) A statute extending the 
time for payment of taxes for 1881 
and 1882 until April 20th 1883 and 
providing that the taxes were then 
paid, all penalties would be remit- 
ted, “and that until said day no dis- 
tress or proceeding to compel pay- 
ment of such taxes should be taken,” 
but that all taxes heretofore levied 
and unpaid by the date specified, shall, 
with the penalty thereon, be collect- 
ed immediately thereafter, does not 
annul any proceedings had before its 
passage, it being the intention of the 
statute only to remit the penalties 
upon such taxes as are paid by. or be- 
fore the day specified. Fagg v. Mar- 
tin, 14 S.W. 647, 53 Ark. 449. 

[b] Statute held not to remit pen- 
alties.—Penalties that had accrued on 
delinquent taxes on Feb. 3, 1915, un- 
der the act of the legislature of 
March 22, 1911 (Sess. L. [1910-1911] 
p 263), were not remitted or released 
by the act of the _ legislature of 
Feb. 3, 1915 (Sess. L. [1915] p 9), 
extending the time for the payment 
of taxes, and which act further pro- 
vided that all taxes then due under 
existing statutes should bear interest 
from date of extension until June 1, 


on tax delinquents,?° and, in the absence of some 
provision in the organic law to the contrary,?! the 


remit penalties incurred by tax- 


payers for delinquencies in compliance with the 
tax law,?? and this it may do by enacting a stat- 
ute which expressly provides for remission,?* or a 
statute which repeals the statute imposing the pen- 
alty,?* this, it is said, being itself a remission.?°® 
So, also, the legislature having power to remit pen- 
alties may authorize?® or require?’ local officers or 
boards to remit penalties, but no such power exists 
in any board or officer unless conferred by stat- 


Liberal construction of statutes. Under the gener- 


1915, at the rate of six per cent per 


annum. Rogers v. Mann, 157 P. 331, 
53 Okl. 648. 
23. Territory v. Perea, 62 P. 1094, 


10 N.M. 362; Wyckoff v. King County, 
51 P. 379, 18 Wash. 256. 


24. Commonwealth vy. Standard 
eens 101 Pa. 119. And see supra § 
tf 25. Commonwealth v. Standard 


Oil) Cogpl0d Paw A L9E 

26. People ex rel. Terminals & 
Transportation Corporation of Ameri- 
ca v. State Tax Commission, 173 N.E. 
562, 254 N.Y. 401; Livesay v. DeAr- 
mond, 284 P. 166, 131 Or. 563. 

[a] In New Hampshire (1) where 
selectmen wrongfully assessed a 
fourfold tax after death of the own- 
er of the property for willful con- 
cealment of taxable property, the ex- 
ecutor of the estate may apply to the 
selectmen even after an action by the 
town to collect the tax for an abate- 
ment of the wrongfully assessed pen- 
alty. Town of Jaffrey v. Smith, 80 A. 
504, 76 N.H. 168. (2) Where the rec- 
ord in the selectmen’s book is not 
signed or dated, and the executor of 
the owner insists on a complete rec- 
ord, the town will not be permitted 
to amend so as to enforce the tax as 
assessed where it refuses to abate 
the penalty which is unlawfully im- 
posed. Town of Jaffrey v. Smith, su- 
pra. (3) The supreme court on the 
hearing of a demurrer to a petition 
for a review of errors of law in the 
action of the selectmen, the superior 
court not being in Session at the time 
of the hearing, will render judgment 
against the executor for the amount 
of a single tax. Town:of Jaffrey v. 
Smith, supra. 


27. Beecher v. Webster County, 50 
Iowa 538. 
fa] Negligent omission to collect 


taxes.—(1) The legislature may re- 
quire local officers to remit penalties 
on unpaid taxes, which they negli- 
gently failed to collect for a designat- 
ed period; such legislation operating 
as a statute of limitations. Beecher 
v. Webster County, 50 Iowa 538. (2) 
And the validity of such a statute has 
been upheld as against objections that 
it is in conflict with the constitution 
as impairing the obligation of the con- 
tract between the officer and the coun- 
ty, or that it is a special law for the 
assessment of taxes, or that it is 
against public policy as encouraging 
delinquencies in the payment of tax- 
es. Beecher v. Webster County, su- 
pra. 

28. Hutton v: McCleskey, 200 S.W. 
1032, 132 Ark. 391. 

[a] Under MTllinois statutes, the 
board of review may increase or de- 
crease the amount of the penalty by 
changing the amount found by the 
assessors to be the fair cash value of 
the property taxed, but it has no pow- 
er to remit the fifty per cent penalty 
added to the fair cash value, for fail- 
ure to file a schedule of the taxable 
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al rule,2® statutes providing for the remission of 
penalties being remedial, should be liberally con- 
strued;*° and should be extended to all cases com- 
ing within the reason of the rule of the statutes.** 

Waiver. Receipt of the tax without the penalty 
after suit brought waives the right to the penalty,*? 
in the absence of a statute on the subject, or where 
the statute so provides or may be so construed, but 
it is otherwise where the terms of the statute are 
plainly to the contrary.3? A statute providing that, 
if all delinquent taxes held by the state prior to 
the years therein designated have been paid, the 
amounts as originally assessed for such years, with- 
out penalties, may be accepted in payment of tax- 
es for such years does not allow such payments un- 
less the state holds delinquent taxes for’ prior 
years.°# 

[§ 2150] (2) Conditions Imposed. The governor 
of the state,?® or the legislature*® having power to 
remit penalties, may impose reasonable conditions 
on the granting of remissions,** and these conditions 
must be substantially complied with to entitle the 
taxpayer to remission.** Conversely, if the tax- 
payer tenders sufficient compliance with the require- 
ments of the statute to entitle him to a remission 
of the penalty, the refusal of such tender is errone- 
ous.?® 

[§ 2151] b. By Courts. In the absence of stat- 
utory authorization,*® the courts have no power to 
relieve delinquent taxpayers from penalties in- 
curred by violations of the statutes providing there- 
for,t! and the operation of this principle is not af- 


fected by the fact that the taxpayers will suffer 

property as required by law. People}and Comp. L. 

_v. Meacham, 89-N.E. 691, 241 Ill. 415. 
29. See Statutes § 657. 


30. State v. Marion County, 243 P.|]27 N.M. 664. 
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. (1897) § 4066. 
Mexico Realty Co. v. Security Invest- 
ment & Development Co., 204 P. 984, 
(2) Where a statute 
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[§§ 2149-2152 


hardship by reason of the payment of the penal- 
ties,#2, or because_the penalties have largely ac- 
cumulated while litigation has ‘been pending re- 
specting the validity of the tax,#* or because the 
court, for its own convenience, had extended the 
time for argument past the time when the tax was 
due and pledged itself not to add the penalty.** 

[§ 2152] 8. Proceedings to Recover*°—a. Nature 
and Form. Pursuant to the general rule elsewhere 
stated,4® the method prescribed by statute for the 
enforcement, of penalties of the character under 
consideration mast be adopted and followed,*’ usual- 
ly a civil aetion*® penal in its nature,*® and not an 
indictment.®° In some jurisdictions it has been held 
that the penalty for failure to pay taxes may be re- 
covered in an action to have the omitted property on 
which such taxes were payable assessed.°? 

In‘action to recover delinquent taxes. In some ju- 
risdictions the penalty may be enforced in the ac- 
tion to recover the delinquent taxes,°? or in an ac- 
tion to obtain judgment for such taxes and to ob- 
tain authority to sell the property to satisfy the 
same.°? However, there is authority that the pen- 
alty cannot be enforced in the action to enforce pay- 
ment of delinquent taxes;°* and it has been held 
that where.the penalty for failure to render a true 
list of taxable property is not added by the collec- 
tor or assessor, if cannot be recovered in a suit 
brought to recover delinquent taxes.5> Where a 
penalty is imposed without direction as to the mode 
of procedure for its recovery, an action of debt is 
a proper remedy.>*¢ 


Collection by summary process. In one jurisdic- 


New | ther, supra. 

43. Cedar Rapids & M. R. Co. v. 
Carroll County, 41 Iowa 153. 

44. People v. N. J. Sandberg Co., 


558, 117 Or. 426. 

31. State v. Marion County, supra. 

fa] Beneficial owner of property 
subject to tax has more interest in 
having the taxes paid than the mere 
holder of the legal title could have 
had, and is as much entitled to the 
benefit of the statute providing for 
remission of penalties as he would 
have been if he had been the owner 
of both the legal and equitable title. 
State v. Marion County, 243 P. 558, 
117 Or. 426. 

32. Boswell v. Washington, 3 F. 
Cas.No. 1,684, 2 Cranch.C.C. 18. 

83. State v. Page, 130 S\E. 426, 100 
W.Va. 166, 44 A.L.R. 501. 

34. State v. Erskine, 227 N.W. 209, 
178 Minn. 404. 

35. Carmichael v. Banks, 29 S.E. 
211, 102 Ga. 217, 219. 

“The unqualified power to grant 
pardons and commute penalties neces- 
sarily includes authority to pardon 
or commute upon such terms, not un- 
lawful, as the Governor may see 
proper to exact or impose.’”’ Carmich- 
ael v. Banks, supra. 

36. New Mexico Realty Co. v. Se- 
curity Investment & Development 
Co., 204 P. 984, 27 N.M. 664; Picker- 
ing v. Ball, 52 P. 1022, 19 Wash. 185. 

37. New Mexico Realty Co. v. Se- 
curity Investment & Development Co., 
204 P. 984, 27 N.M. 664; Harrison v. 
Commonwealth, 96 S.E. 165, 123 Va. 
101; Pickering v. Ball, 52 P. 1022, 19 
Wash. 185. 

38. See cases supra note 37. 

[a] Rule applied.—(1) Under L. 
(1907) c 65, a tender of delinquent tax 
including legally assessed cost of 
publishing delinquent list must be 
made to entitle to remission of the 
penalty for nonpayment, and the ten- 
der of an-amount less than that re- 
quired by law is unavailing, in view 
of L. (1899) c 22,§8§ 10, 15, 17, 18, 20, 


provides for the remission of penal- 
ties on delinquent taxes provided the 
taxes are paid on or before a date 
therein designated, otherwise the pen- 
alty to remain a charge against the 
delinquent property, the penalty is 
not avoided by a tender of the taxes 
subsequent to the date designated. 


Pte v. Ball, 52 P. 1022, 19 Wash.: 


39. State v. Marion County, 243 P. 
558, 117 Or. 426. 

40. See cases infra this note. 

_ [a] In New York a decree assess- 
ing taxes on legacies does not concern 
itself with the amount of interest or 
penalty, and an application to remit a 
penalty can be made to the court only 
on motion, and a showing of grounds 
therefor within the statute providing. 
Matter of De Graaf, 53 N.Y.S. 591, 24 
Misc. 147, 2 Gibb.Surr. 516. 

[b] In Oregon it has been held that 
a statute “authorizing” county courts 
to remit penalties accruing in con- 
nection with taxes levied for certain 
years, if paid prior to a certain date 
is mandatory despite its permissive 
form, and upon the compliance with 
its provisions, there is no discretion 
in the county courts as to its duty in 
the premises. State v. Coos County, 
237 P. 678, 115 Or. 300. 

41. People v. N. J. Sandberg Co., 
118 N.E. 469, 282 Ill. 245; Lamont Sav. 
Bank v. Luther, 204 N.W. 430, 431, 200 
Iowa 180; Cedar Rapids & M. R. Co. 
v. Carroll County, 41 Iowa 153; Rix- 
ey’s Ex’rs v. Com., 101 S.B. 404, 99 
S.E. 573, 125 Va. 337. See generally 
fone Forfeitures, and Penalties § 


“A court is without power to sét 
aside a plain mandate of a statute fix- 
ing penalties on delinquent taxes.” 
Lamont Savings Bank v. Luther, su- 
pra. 


42. Lamont Savings Bank y. Lu- 


118 N.B. 469, 282 Ill. 245. 

45. Generally see Fines, Forfei- 
tures, and Penalties §§ 79-154. 
gene to trial by jury see Juries § 


46. See Fines, 
Penalties § 82. 

47. Durham. v. State, 19 N.E. 329, 
116 Ind. 514. 

48. Davis v. State, 22 N.E. 9, 119 
Ind. 555; Swift v. State, 29 N.E. 488, 
3 Ind.App. 285; Belknap v. Com., 85 
S.W. 693, 120 Ky. 59, 27 Ky.L. 473; 
Louisville City R. 
4 Bush (Ky.) 478. 

[a] Not criminal prosecution.— 
Belper v. Com., 85 S.W. 693, 120 Ky. 


49. Durham v. State, 19 N.E. 329, 
116 Ind. 514; Evans v. Common- 
wealth, 13 Bush (Ky.) 269. 

fa] Giving right of appeal.—The 
action is so far penal as to permit of 
the taking of an appeal under the 
provisions of the criminal code. Ev- 
oe v. Commonwealth, 13 Bush (Ky.). 

50. Durham v. State, 19 N.E. 329, 
116 Ind. 514; Louisville, ete., R. Co. 
v. Louisville, 4 Bush (Ky.) 478. 

51. Com. v. Citizens’ Nat. Bank, 
80 S.W. 158, 117 Ky. 946, 25 Ky.L. 
2100 [writ of error dism 26 S.Ct. 750, 
199 U.S. 603, 50 L.Ed. 329]; Common- 
wealth Bank v, Com., 107 S.W. 812, 32 
Ky.L. 1087. 3 

52. People v. Todd, ‘23 Cal. 181. 

53. State v. Columbus & G. R. Co., 
92 So. 233, 129 Miss. 564 [sug error 


Forfeitures, and 


‘overr 93 So. 362, 129 Miss. 882]. 


54. Hartman v. Hunter, 8 Ohio 3 
Ct. 628, 4 OhioCir.Dec. 200. He 

55. 
tory, 62 P. 987, 10 N.M. 416 [aff 22 
S.Ct. 172, 183 U.S. 535, 46 L.Ed. 315]. 

56. Durbin v. People, 54 Ill.App. 
401. See also Fines, Forfeitures, and 
Penalties § 86. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


Co. v. Louisville, 4 


See U. S. Trust Co. v. Terri-. 
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§§ 2152-2157] 


tion penalties for failure to pay taxes may be col- 
lected by the summary process authorized for the 
collection of taxes.57 

[§ 2153] b. Limitations of Actions. Actions to 
enforce penalties must be brought within the period 
designated by applicable statutes of limitations,®5 
and such a statute commences to run from the time 
the cause of action for enforcement of the penalty 
accrues,°® and not before.®°® 

[§ 2154] ce. Defenses. In so far as the circum- 


‘stances may justify their application, the defenses 


elsewhere discussed may be interposed.*4 

Unwarranted commission to collector. The fact 
that a commission allowed to a tax collector on de- 
linquent taxes collected by him is invalid, does not 
justify a delinquent taxpayer in refusing to pay 
the penalty imposed for delinquency in payment of 
taxes.°? * 

[§ 2155] d. By Whom Instituted.£? Statutory 
requirements as to the person who should bring an 
action for a penalty®* must be complied with,°® as 
that the proceeding must be instituted in the name 
of the state, by the prosecuting attorney.*® 

County as real party in interest. A county to 
which the whole of the penalty goes must bring the 
action as being the real party in interest, where it 
is provided by statute that every action shall be 


57. Baker v. Kelley, 11 Minn. 480.] Penalties § 95. 


[a] In support of this view it was 
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Excuses for particular delinquen- 
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brought by the real party in interest.67 

Assessor, it has been held, cannot in his own 
name maintain an action to enforce a penalty for 
refusal to give an assessment list of property un- 
less expressly authorized by statute to do so.*8 

[§ 2156] e. Process.°® Under statutes providing 
for the making up of issues of fact upon a summons 
issued by the clerk, it is a condition precedent to 
the issuance of the summons that the taxpayer be 
returned a delinquent,’° and it is essential to the 
sufficiency of the summons that it state the nature 
and elements of the violation of law which forms 
the basis of the suit.71 

[§ 2157] f. Pleading.7? Pursuant to the general 
rule elsewhere stated’* the complaint in an action 
to enforce a penalty must state all the facts essen- 
tial to constitute a cause of action under the stat- 
ute prescribing the penalty,74 or as otherwise ex- 
pressed, to make a case against a person for the 
penalty therein provided, enough must be averred 
to show that he is within its terms;7° but, if this is 
done, the pleading is sufficient,7* unless it shows 
on its face that the cause of action is barred by 
the statute of limitations;77 and this rule has been 
applied to complaints seeking to enforce penalties 
for failure or refusal to make a correct list or state- 
ment of property,’® or for making or filing false 


Warner v. State, supra. 
75. Burgh v. State, 9 N.E. 75, 76, 


said that, if the state must resort to 
an action for collection, the public 
treasury would in most cases, be de- 
pleted rather than enriched and the 
intention of the law authorizing sum- 
mary proceedings for the collection 
of taxes would be defeated. The 
same reason that exists for the sum- 
mary collection of the tax exists for 
the summary collection of the costs 
or damages caused by the delinquen- 
cy. If either is not paid the treasury 
is equally affected, and public policy, 
therefore, justifies and requires like 
summary proceeding in the collection 
of each. Baker v. Kelley, 11 Minn. 
480. 

58. State v. Acacia Mut. Life 
Ass’n, 108 So. 756, 214 Ala. 628: Lou- 
isville, etc., R. Co. v. Com., 3 S.W. 139, 
85 Ky. 198:  Kelly’s Application, 10 
Abb.Pr. (N.Y.) 208. See also Fines, 
Forfeitures, and Penalties § 94; Lim- 
itations of Actions § 18. 

[a] Statute held applicable. 
Statute imposing limitation on ac- 
tions to recover “licenses, franchise 
taxes, or other taxes,’’ embraces pen- 
alties for nonpayment as the penal- 
ties are incidental to the nonpayment 
of such taxes and arise therefrom. 
State v. Acacia Mnt. Life Ass’n, 108 
So. 756, 214 Ala. 628. 

59. State v. Acacia Mut. Life 
Ass’n, supra; Davie’s Ex’r v. City of 
Louisville, 188 S.W. 911, 171 Ky. 663. 

[a] Want of notice of delinquency. 
—Five-year limitation plea, in an ac- 
tion to recover a penalty for nonpay- 
ment of taxes, is not subject to gen- 
eral demurrer, notwithstanding the 
penalty is not payable until a delin- 
quency notice is given, since the pen- 
alty accrues on failure to pay ‘the tax. 
State v. Acacia Mut. Life Ass’n, 108 
So. 756, 214 Ala. 628. fi 

60. Davie’s Ex’r v. City of Louis- 
ville, 188 S.W. 911, 171 Ky. 663. See 
also Limitations of Actions § 263. 

[a] Rule applied.—Where penal- 
ties for delinquent taxes were first 
allowed within five years preceding 
the suit to recover them, although 
they accrued on taxes due more than 
five years prior to filing the amended 
petition seeking the penalty, recovery 
was not barred by the statute of limi- 
tations. Davie’s Ex’r v. City of Lou- 
isville, 188 S.W. 911, 171 Ky, 663. 

“61. See Fines, Forfeitures, and 


cies see supra §§ 2114, 2129-2138. 

62. State v. Pusch, 126 N.E. 679, 
189 Ind. 235: 

63. Parties plaintiff generally see 
oe Forfeitures, and Penalties §§ 


64. See statutory provisions. 

65. See cases infra notes 66-68: 

66. La Plante v. State, 52 N.B. 452, 
152. Ind. 80; La Plante v. State, 52 


N.E. 452, 152 Ind. 80; Davis v. State, 
22 N.E. 9, 119 Ind. 555; Durham v. 
State, (19) IN. Bip 73275) L0e7 (On. . 407. 
Burgh v. State, 9 N.E. 75, 108 Ind. 
132; Swift v. State, 29 N.E. 488, 3 
Ind.App. 285; Brand v. State, 28 N.E. 
1030, 3 Ind.App. 469. 

Allen v. Craig, 201 P. 1079, 102 
Or. 254. 

Real party in interest generally see 
Parties §§ 69-71. 

68. Allen v. Craig, 201 P. 1079, 102 
Or. 254. 

[a] He is not trustee of express 
trust, so as to authorize him to bring 
suit in his own name, under the stat- 
ute. Allen vy. Craig, 201 P. 1079, 102 
Or. 254. 

{[b] Right given to county to sue 
precludes the assessor from suing to 
collect a penalty in his own name for 
the benefit of the county. Allen v. 
Craig, 201 P. 1079, 102 Or. 254. 

69. Generally see Fines, Forfei- 
tures, and Penalties §§ 108-111. 


70. Evans v. Com., 13 Bush (Ky.) 
269. 
71. Evans v. Com., supra; McCall 


v. Justices Clark County Ct., 1 Bibb 
CKy:)+ 516. } 

72. Generally see Fines, Forfei- 
tures, and Penalties §§ 112-131. 

73. See Fines, Forfeitures, 
Penalties § 112 et seq. 

74. Ta Plante v. State, 52 N.EH. 452, 
152 Ind. 80; State v. Halter, 47 N.E. 
665, 149 Ind. 292; Farmers’ Nat. Bank 
of Somerset v. Board of Education of 
Somerset, 38 S.W.(2d) 263, 238 Ky. 
4 


33. 

[a] Notice to prosecuting attorney 
of taxpayer’s delinquency (1) consti- 
tutes no part of the definition of _the 
offense, and need not be averred in 
the complaint. State v. Lauer, 18 N. 
E. 527, 116 Ind. 162; Warner v. State, 


and 


29 N.E.. 178, 174, 3 Ind.App. 60. (2) 
“The delinquency constituted . the 
cause of action for the penalty. The 


cause of action was complete before 
the notice and without the notice.” 


108 Ind: 132. 

76. La Plante v. State, 52 N.E. 452, 
152 Ind. 80; Gilliland v. State, 42 N. 
E. 238, 13 Ind.App. 651; Warner v. 
State, 29 N.E. 172, 3 Ind.App. 60. 

fa] Thus a complaint which al- 
leges, in substance, that a taxable 
person gave to the deputy assessor a 
statement purporting to be a full, 
true, and correct list of all his person- 
al property subject to taxation, which 
statement was not a full, true, and 
correct list of such property, but was 
false and fraudulent, stating the par- 
ticulars in which the statement was 
false, sufficiently shows a breach of a 
statute which provides that, if any 
person shall give a false or fraudu- 
lent statement of taxable property, 
he shall be liable to a penalty. War- 
es v. State, 29 N.E. 172, 3 Ind.App. 
BPERS People v. Strauss, 97 Ill.App. 


Limitations see supra § 2153. 

78. See cases infra this note. 

[a] Each year’s failure constitutes 
a separate cause of action, dnd should 
be stated in a separate paragraph of 
the complaint. La Plante v. State, 52 
N.E. 452, 152 Ind. 80;, State v. Halter, 
47 N.H. 665, 49 N.E. 7, 149 Ind. 292. 

[b] Description of property.—(1) 
It has been held that a general de- 
scription of the property is sufficient: 
As for instance a description of prop- 
erty as notes, bonds, securities, in- 
vestments, and cash (Belknap v. Com- 
monwealth, 85 S.W. 693, 120 Ky. 59, 
27 Ky.L. 473; Bishop v. Gregory, 85 
SW, 119%, 27° Ky. Li. 478),. (2) or-as 
“money, notes, bonds, mortgages, cer-- 
tificates and! national bank stock of 
the value of eighty thousand dollars” 
(Commonwealth v. Riley, 72 S.W. 809, 
24 Ky.L. 2005), (3) or as “cash, mort- 
gages, bonds, accounts, and choses in 
action” (Commonwealth v. Collins, 
72 S.W. 819, 24 Ky.L. 2042). (4) The 
reason is that the taxpayer is in a 
better position to know the kind and 
character of the property and the 
amounts of each. Commonwealth v, 
Collins, supra. (5) It has been held, 
however, that where, in an action to 
recover a statutory penalty for failure 
to give the assessor a true list of 
personal property, the complaint 
avers that defendant was the owner 
of five thousand five hundred and for- 
ty-five dollars of money lent and 
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list or return of property.7® 

Amendments*® changing the nature of the demand 
will not be permitted.** 

Plea of not guilty.*2 Viewing the action as civil 
and not criminal in its nature,*? it has been held 
that a plea of not guilty should be stricken out,** 
and, on failure of defendant to file an answer, judg- 
ment should be entered against him.*°® 

[§ 2158] g. Evidence.*® In an action to recover 
a penalty for refusing to verify an assessment list, 


if is not necessary to show in the first instance from: 


the township records the election and qualification 
of the assessor; but it may be shown by his oath. 

Disclosure forced by court. The penalty provided 
by statutes in case of delinquent taxes cannot be en- 
forced on a disclosure compelled by the court, as 
this would be requiring the taxpayer to give evi- 
dence against himself, the proceeding to recover the 
penalty being in the nature of a criminal prosecu- 
tion.® 

[§ 2159] h. Verdict. In an action to recover a 
penalty for intentionally making a false statement 
of taxable property, a verdict finding defendant 
guilty, not criminally but negligently, in not re- 
turning a certain amount for taxation passes suffi- 
ciently upon the issues and is in effect a verdict for 
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defendant.®® 

[§ 2160] i. Amount of Recovery—(1) In General. 
No penalties other than®® or in excess of,°! those 
prescribed by statute may be recovered. On the 
other hand, the imposition of a penalty within the 
statutory limit ordinarily furnishes no ground for 
complaint,®? unless the amount prescribed by stat- 
ute®® is so excessive as to invalidate the statute 
as being in violation of a constitutional provision 
prohibiting the imposition of excessive penalties.°* 
Where the jury finds the taxes due and owing, the 
court, as a‘matter of law, has the right to fix the 
amount in accord with the particular statute.®® 

[§ 2161] (2) Computation. According as_ the 
statute imposing penalties on delinquent taxpayers 
may provide, the penalty inflicted is computed from 
the time the taxes become delinquent,®°® or from a 
specified date subsequent to the time the taxes be- 
come delinquent.°7 And the penalty cannot be 
made to run from an earlier date than that express- 
ly fixed by the statute.°* Penalties are to be com- 
puted on the principal of the tax due, and not upon 
accrued interest.°® In computing penalties it has 
been held that no power exists to reject fractions 
of a cent, in the absence of statutory authorization,’ 
and that such power is not conferred by a statute 


five thousand and five hundred dol- 
lars of credits due, and that the list 
given by him to the assessor did not 
contain said loan or said credits, 
plaintiff should be compelled, on mo- 
tion, to make the complaint more spe- 
cific by itemizing the credits, and stat- 
ing to whom the money was lent. 
Brand v. State, 28 N.E. 1030, 3 Ind. 
App. 469. 

[ec] Filing copy of list with com- 
plaint is not necessary. State v. Hal- 
ter, 47 N.E. 665, 149 Ind. 292. 

{d] Furnishing blank on which to 
make list.—Rev. St. (1894) § 8465 pro- 
vides that if any person willfully fail 
or refuse to deliver to the assessor, 
when called on, a list of personal 
property, he shall be liable to a pen- 
alty, etc. Section 8458 makes it the 
duty of the assessor to furnish each 
person with proper blanks for that 
purpose. It was held that a com- 
plaint which followed the language 
of the statute, and which alleged that 
defendant willfully failed and refused 
to deliver the list, was sufficient, with- 
out averring that the assessor ten- 
dered or offered to furnish defendant 
with a blank on which to make his 
list. The charge that he willfully 
failed and refused to deliver the list 
implies that he had the power to fur- 
nish it. Gilliland v. State, 42 N.E. 
238, 13 Ind.App.° 651. 

{e] Time of giving false list.—It 
is only for failing to give a correct 
list of the property owned on the first 
day of April of any current year that 
the penalty is prescribed. Hence, 
where the complaint merely alleges 
that the taxpayer gave a false state- 
ment of the property owned by him 
“in the years 1885 and 1886,’ it was 
bad. The penalties prescribed are for 
failing to make such list as is required 
by law. Davis v. State, 22 N.E. 9, 
i093 Ing: 555: 

79. See cases infra this note. 

[a] Capacity to list property.— 
The complaint need not show that 
defendant is of full age and sound 
mind, he having so far affirmed his 
capacity to list the property as to 
deliver the list to the assessor. Swift 
v. State, 29 N.E. 488, 3 Ind.App. 285. 

[b] Filing list with complaint is 
not necessary. La Plante y. State, 
52 N.E. 452, 152 Ind. 80. 

{c] That defendant was resident 
of township for which he made his 
list must be alleged in a complaint. 
Burgh v. State, 9 N.E. 75, 108 Ind. 132. 


[d] Walue of property.—(1) In ac- 
tions to recover penalties, for mak- 
ing a false or fraudulent list, the com- 
plaint need not allege the value of 
the particular property (La Plante 
v. State, 52 N.E. 452, 152 Ind. 80), (2) 
or that it is of any value (Swift v. 
State, 29 N.E. 488, 3 Ind.App. 285). 

80. Generally see Fines, Forfei- 
tures, and Penalties § 129. 

81. Lambe v. Donaldson Steam- 
ship, etc., Co., 23 Que.Super. 469. 

82. Generally see Fines, Forfei- 
tures, and Penalties § 128. 

83. See supra § 2152. 

84. Belknap v. Com., 85 S.W. 698, 
120 Ky. 59, 27 Ky.L. 478; Bishop v. 
Gregory, 85 S.W. 1197, 27 Ky.L. 478. 

85. See cases supra note 84. Com- 
pare Newman v. Wait, 46 Vt. 689 [aff 
94 U.S. 527, 24 L.Ed. 181] (in an ac- 
tion brought upon an act of the leg- 
islature which made it the duty of the 
cashiers of the several banking as- 
sociations in the state, formed under 
a certain act of congress, to transmit 
to the clerks of the several towns in 
the state in which any stockholder 
of such association should reside, a 
true list of the names of such stock- 
holders, etc., and imposed a penalty 
for the neglect of such duty, the plea 
of not guilty did not put in issue the 
validity of such act of the legislature, 
and if plaintiff proved his declara- 
tion, he was entitled to a verdict, in 
the absence of proof of facts on the 
part of defendant to obviate it). 

86. Generally see Fines, Forfei- 
tures, and,Penalties §§ 133-135. 

8&7. Washington County v. Miller, 
14 Iowa 584. 

88. Johnson v. Commonwealth, 7 
Dana (Ky.) 338. 

89. State v. Wolfrum, 60 N.W. 799, 
88 Wis. 481. 

30._ Evansville, etc., R. Co. v. West, 
37 N.E. 1009, 139 Ind. 254; Henderson 
Bridge Co. v. Com., 87.S.W. 1088, 120 
Ky. 690, 27 Ky.L. 1104, 1177; Johnson 
v. Com., 7 Dana 338; Owensboro Wa- 
terworks Co. v. Owensboro, 74 S.W. 
685, 24 Ky.L. 2530 [reh den 75 S.W. 
268, 25 Ky.L. 434]; State v. California 
Min. Co., 13 Nev. 203; Bonougli v. 
Brown, (Tex.Civ.App.) 185 S.W. 47. 

91. Atlantic, etc., R. Co. v. Yavapai 
County, 21 P. 768, 3 Ariz. 117; Pack 
v. Crawford, 29 Ark. 489. % 

92. Lacey v. Davis, 4-Mich. 140, 66 
Am.D. 524. 
aie Amount prescribed see supra § 


flist over 


94. State v. Galveston, etc., R. Co., 
97 S.W. 71, 100. Tex. 153 [rev (Civ. 
App.) 93 S.W. 464, and rev on other 
grounds 28 S.Ct. 638, 210 U.S. 217, 52 
L.Ed. 1031). 

[a] Penalties held not excessive.— 
(1) A penalty of fifteen hundred dol- 
lars for failure to list property for 
taxation, where the evidence showed 
that defendant omitted from his tax 
twenty thousand dollars 
worth of property held by him, sub- 
ject to taxation, and converted about 
eighteen hundred dollars for the pur- 
pose of avoiding taxation. LaPlante 
v. State, 62 N.E. 452, 152 Ind. 80. (2) 
A penalty of ten per cent, added to 
taxes unpaid up to a certain period; 
and, being imposed by the statute does 
not invalidate a sale for delinquent 
taxes. Lacey v. Davis, 4 Mich. 140, 
66 Am.D. 524. 

95. Graves v. Georgetown, 178 S.W. 
1154, 166 Ky. 98. 

96. Buregdorf v. District of Colum- 
bia, 7 App.D.C. 405; Chicago, etc., 
R. Co. v. Carroll County, 41 Iowa 159; 


aed v. De Monasterio, 26 La.Ann. 
[a] Computation of penalties on 


omitted property.—Where omitted 
property has been assessed pursuant 
to Rev. L. (1910) §§ 7449-7451, pen- 
alties thereon are calculated from the 
date when the property is actually 
listed and entered on the tax rolls for 
the year or years it has been omitted 
from assessment, and not from the 
date when taxes would have become 
delinquent had the property been reg-= 
ularly assessed for the proper year 
or years. Houser v. State, 157: P. 
1050, 59 Okl. 48. . 

97. Pennsylvania Tunnel & Ter- 
minal Co. v. Gummere, 95 A. 134, 87 
N.J.Law 353. 

98. Pennsylvania Tunnel & Termi- 
nal Co. v. Gummere, supra. 

99. Com. v. Greenbaum, 129 S.W. 
555, 139 Ky. 138. 

1. Bell v. Fee Title Co., 231 P. 598, 
69 Cal.App. 437. Compare Schainman 
v. All Persons, 275 P. 225, 276 P. 113, 
96 Cal.App. 753 (where it was held 
that the taxpayer had no ground for 
complaint by reason of the fact that 
the amount of the penalty was com- 
puted at a sum in excess of the cor- 
rect amount by a fraction of the value 
of the smallest coin. authorized by 
law: as for instance where the pen- 
alty was fixed at four dollars and six 
cents, and the exact amount recover- 


For later cases, developments and changes in the law see Annotations, same title and section number. 


< 


; 


§§ 2161-2166] 


providing that fractions of a cent shall be rejected 


‘In computing taxes.* 


[§ 2162] (3) Interest on Penalties. Interest on 
the amount of an accrued penalty is recoverable if 
a statute expressly authorizes it,t but not otherwise.° 

: [§ 2163] (4) Cumulated and Compounded Penal- 
ties. Under rules here considered,* cumulative pen- 
alties may be imposed,’ all of which may be of a 
pecuniary character,S or a pecuniary penalty may 
be cumulative to one of a different nature.® 

Compounding penalties.'° Unless it is clearly in- 
dicated otherwise by the language of the statutes 
imposing penalties on delinquent taxpayers,! the 
imposition of compound penalties is not contem- 
plated or permitted.1? Accordingly, if a taxpayer 
is delinquent in payment of yearly, or half yearly, 
taxes, only one penalty can be imposed on nonpay- 
ment of such taxes, regardless of how long the de- 
linqueney continues;!? although a penalty may be 
imposed for-each year’s tax that is in default.1* So 
also the assessment, in any succeeding year or years, 
of a penalty on a penalty for which the taxpayer is 
lable by reason of nonpayment of taxes is not per- 
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sation to an officer for collecting delinquent taxes 
must be limited to the original delinquent tax, and 
is not collectable on any penalty that may be 
charged against the property on account of the 
delinqueney.!® 

[§ 2164] 9. Recovery Back of Payment Made 
under Protest.1* Where the legal part of a tax 
cannot be separated from the illegal part, both the 
illegal tax and the whole of the penalty paid for 
delinquency may be recovered if paid under pro- 
test;*S but the rule is otherwise where the illegal 
part can be separated from the legal part.1® 

[§ 2165] B. Forfeitures*°—1. Power To Declare. 
The power is inherent in the state, in the exer- 
cise of the taxing power,?! to provide by or- 
ganic law or statute, a forfeiture for failure to list 
property for taxation or to pay taxes due there- 
on.” 

[§ 2166] 2. Statutory Provisions in General??— 
a. Validity. Provisions for forfeiture are not ob- 
jectionable as in violation of the due process claus- 
es of federal and state government, if provision is 
made for notice to the owner, opportunity to be 


missible;t® and a penalty provided for as compen- 


able was four dollars and five and 
sixty-five hundredths cents). 

2. Bell v. Fee Title Co., 231 P. 598, 
69 Cal.App. 437. 
ee Interest as penalty see infra § 

4 Graves v. Georgetown, 178 S.W. 
1154, 166 Ky. 98; Nichols v. Roberts, 
96 N.W. 298, 12 N.D. 193. 

5. Commonwealth Bank vy. Com., 
107 S.W. 812, 32 Ky.L. 1087; Licking 
Valley Bldg. Assoc. No. 3.v. Com., 89 
S.W. 682, 28 Ky.L. 543; Cumberland, 
ete., R. Co. v. State, 48 A. 503, 92 Md. 
668, 52 L.R.A. 764. 

6. See Fines, Forfeitures, and Pen- 
alties §§ 76-78. : 

7. See cases infra this section. 

8. Chambers v. People, 113 Ill. 
509; Evansville & T. H. AC O-nLVs 
West, 37 N.E. 1009, 139 Ind. 254; State 
v. Kirkpatrick, 244 S.W. 473, 147 Tenn. 


18. 

[a] Statutes permitting.—(1) Rev- 
enue Act § 127, imposing one per cent 
per month on all delinquent and _un- 
paid taxes after the first day of May 
in each year, iS cumulative to the 
twenty-five per cent penalty imposed 
by § 129 as amended in 1879, and ap- 
plied to the taxes of 1880 and 1881. 
Chambers v. People, 113 Ill. 509. (2) 
Under Acts (1921) ¢ 115 § 1, which 
provides for an additional penalty of 
five per cent if delinquent taxes are 
not paid before June 1, and § 2, that 
if delinquent taxes are not paid in 
January, an additional penalty of ten 


-per cent accrues, and that money de- 


rived from sale of property be ap- 
plied to payment of suit costs, includ- 
ing the fifteen per cent penalty to 
the revenue agent, which is additional 
to his salary under Acts (1907) ce 602 
§ 77, the five and ten per cent penal- 
ties are in addition to the fifteen per 
cent collected and paid the revenue 
agent. State v. Kirkpatrick, 244 S.W. 
473, 147 Tenn. 18. 

[b] Statute not permitting.—Un- 
der St. §§ 4112, 4263—4, if warehouse- 
man of distilled spirits delays beyond 
fifteen days in paying tax, he is sub- 
ject to eight per cent penalty, with 
interest, although payment_thereaft- 
er be made without suit, and if he de- 
cline to pay and force the collector to 
action, twenty per cent penalty may 
be recovered as compensation to the 
officer who prosecutes. In such case 
the twenty per cent penalty is in lieu 
of the eight per cent which is allowed 
where no such penalty is required but 
the collector is not entitled to take 
two penalties. Jetts Bros. Distilling 
Co. v. City of Carrollton, 199 S.W. 37, 
178 Ky. 561 [error dism 40 S.Ct. 255, 
252 U.S. 1, 64 L.Ed. 421]. 


gees State v. Washoe County, 5 Nev. 
es 

10. Generally see Fines, Forfei- 
tures, and Penalties §§ 158, 159. 

11. See cases infra this section. 

[a] In Ontario it is provided by 
statute that on the 1st of May in 
each year, the county treasurer shall 
complete and balance his books by en- 
tering against every parcel of land 
the arrears, if any, at the last settle- 
ment and the taxes of the preceding 
year which remain unpaid, and that 
he shall ascertain and enter therein 
the total amount of arrears, if any, 
chargeable upon the lands at that 
date. It is also provided that if at 
the balance to be made on the 1st of 
May in every year, it appears that 
there is any arrear of tax due upon 
any parcel of land, the treasurer shall 
add to the whole amount then due ten 
per cent thereon. It was held that 
these provisions indicated an inten- 
tion that ten per cent should be added 
every year, calculated on the whole 
amount in arrear and due upon the 
lands at the time the charge is made, 
thereby making it a compound com- 
putation of ten per cent each year. 
Gillespie v. City of Hamilton, 12 U.C. 
C.B. 426. 

12. Evansville, etc., R. Co. v. West, 
37 N.E. 1009, 1389 Ind. 254; Roseberry 
v. Huff, 27 Ind. 12; Newport v. South 
Covington, etc., St. R. Co., 11.S.W. 
954, 89’ Ky. 29, 11 Ky.L. 319; People 
ex rel. Edison Electric Illuminating 
Co. v. Wemple, 15 N.Y.S. 711, 61 Hun 
53 [rev on other grounds 29 N.E. 812, 
129 N.Y. 664]; Hunter v. Borck, 37 
N.E. 714, 51 OhioSt. 320. 

13. Evansville, ete., R. Co. v. West, 
37 N.E. 1009, 139 Ind. 254, 258; Rose- 
berry v. Huff, 27 Ind. 12, 14; New- 
port v. South Covington, etc., St. R. 
Goi. 11S, W904. 89" Ky. 29) Ti Ky. 1: 
319; People ex rel. Edison Electric 
Tlluminating Co. v. Wemple, 15 N.Y.S. 
711, 61 Hun 53 [rev on other grounds 
29 N.E. 812, 129 N.Y. 664]: White v. 
Woodward, 7 N.E. 446, 44 OhioSt. 347. 

“Tt cannot, in any legal sense, be 
said that taxes already delinquent, 
become delinquent at each successive 
year of their non-payment. Once de- 
linguent, they are always delinquent 
until paid. The penalty attaches to 
each year’s taxes, as they become de- 
linaguent, but once.’ Roseberry v. 
Huff, supra [quot Evansville, etc., R. 
Co. v. West, supra]. 

14. Coy v. Title Guarantee & Trust 
Co.; 212 F. 520 [aff 220 F. 90, 135 C.C. 
A. 658, L.R.A.1915E 211]; People ex 
rel. Edison Electric Illuminating Co. 
v. Wemple, 15 N.Y.S. 711, 61 Hun 53 
[rev on other grounds 29 N.E. 812, 


heard, and some form of hearing.?*. 


So in some 


129 N.Y. 664]. 

15. White v. Woodward, 7 N.E. 
446, 44 OhioSt. 347. 

16. Hunter v. Borck, 37 N.E. 714, 
51 OhioSt. 320. } 

17. Recovery back of payments 
generally see Payment § 280 et seq. 

18. Mackay v. San Francisco, 45 
PB. 696; 113, Cal; 392; 

Payments under protest generally 
see Payment §§ 305, 306. 

19. Mackay v. City and County of 
San Francisco, 45 P. 696, 113 Cal. 392. 

20. For nonpayment of municipal 
tax -see Municipal Corporations §§ 
4537-4542. 

21. See supra § 7 et seq. 

22. U.S.—King v. Mullins, 18 S.Ct. 
925, 171 U.S. 404, 438 L.Ed. 218; Kelly 
v. Allen, 49 F.(2d) 876 [cert den 52 
S.Ct. 23]. 

Ky.—Kentucky ‘Union Co. v. Com- 
monwealth, 108 S.W. 931, 110 S.W. 398, 
128 Ky. 610, 33- Ky.L. 9, 49, 587 [aff 
STS: Otis itis 209" Wy Sir 4 O76.) plaka 
137]; Eastern Kentucky Coal Lands 
Corp. v. Commonwealth, 106 S.W. 260, 
108 S.W. 1138, 127 Ky. 667, 32 Ky.L. 
120, 33 Ky.L. 49; Marshall v. Mc- 
Daniel, 12 Bush 378: 

La.—Morrison v, Larkin, 26 La.Ann. 
699. 

Ohio.—McMillan v. Robbins, 5 Ohio 
38; State v. Lewis, 25 OhioCir.Ct. 703. 

Va.—Hale v. Branscum, 10 Gratt. 
(51 Va.) 418; Wild v. Serpell, 10 
Gratt. (51 Va.) 405; Staats v. Board, 
10 Gratt. (51 Va.) 400. 

W.Va.—State v. Sponaugle, 32 S.E. 
2838, 45 W.Va, 415, 43 L.R.A. 727. 

{a] This is a legitimate means em- 
ployed by the state to collect its re- 
sources; for without the fear of pen- 
alties and forfeiture of his land to 
the state, an obstinate taxpayer might 
successfully withhold from the state 
her legitimate revenues. Morrison v, 
Larkin, 26 La.Ann. 699. 

b] Municipality has no power, 
however, to forfeit property for non- 
payment of taxes, in the absence of 
a legislative delegation of this power, 
even if it be conceded that a delega- 
tion of such power would be valid. 
Halloway v. Police Jury of Living- 
ston, 16 La.Ann. 203. See also Mu- 
nicipal Corporations § 4542. 

23. Validity of statutes: 
Requiring each claimant of same 

land to pay taxes see infra § 2176. 
With respect to redemption statutes 

see infra § 2194. 

24. U.S.—Chapman v. Zobelein, 35 
S.Ct. 518, 237 U.S. 135, 59 L.Ed. 874 
[aff 124 P. 1021,° 19 Cal.App.. 132): 
King v. Mullins, 18 S.Ct. 925, 171 U. 
S. 404, 43 L.Ed. 218. 
~ Ind.—Newton v. Roper, 50 N.E. 749, 
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jurisdictions constitutional and statutory provisions 
for forfeiture, which of their own force work a for- 
feiture of the delinquent property without inquisi- 
tion, or judicial proceedings, or inquest or finding 
of any kind, have been sustained as against the 
objection that they were in violation of the due 
process clauses of the federal and state constitu- 
tions;25 but this proposition has been denied in 
other jurisdictions, where it is held that the for- 
feiture of property and the vesting of title there- 
to in the state for tax delinquency by mere legis- 
lative declaration is the taking of property without 
due process of law,?® and also in violation of a con; 
stitutional prohibition against the taking of prop- 
erty without first making just compensation.? 

The fact that a 
statute, otherwise valid, imposing the forfeiture is 


Harsh and oppressive statute. 


150 Ind. 630. 

Ky.—Kentucky Union Co. v. Com., 
108 S.W. 9381, 110 S.W. 398, 128 Ky. 
610, 33 Ky.L. 9, .49, 587 [aff 31 S.Ct. 
171, 219 U.S. 140, 55 L.Ed. 137, and 
foll Eastern Kentucky Coal Lands 
Corp. v. Com., 106 S.W. 260, 127 Ky. 
667, 32 Ky.L. 129 (aff 31 S.Ct. 171, 219 
U.S. 140, 55 L.Ed. 137) 108 S.W. 1138, 
33 Ky.L. 49]. ‘ 

La.—Morrison y. Larkin, 26 La.Ann. 
69 


9; 
Ohio.—State v. Lewis, 25 OhioCir. 
Ct. 708. 

S.D.—Ohlwine v. Bushnell, 143 N.W. 
362, 32 S.D. 426, 431. 

“It is undoubtediy competent for 
the Legislature to determine what 
taxes shall be raised, and to prescribe 
the mode of assessment and collec- 
tion. It necessarily follows that the 
Legislature has the right to enforce 
collection of taxes by the sale or for- 
feiture of the delinquent land. This 
may be done without providing for a 
trial of the right to lay the taxes, or 
of the liability of the person upon 
whom they are charged, though the 
Legislature may not by its enactment 
declare a final and absolute divesti- 
ture of title without giving the tax- 
payer an opportunity to be heard in 
opposition. But it is only necessary 
that the taxpayer shall be afforded an 
opportunity to interpose objections to 
the validity of the tax, that his land 
is not liable for taxes, or that the 
manner of assessing or collecting 
them is not conformable to the stat- 
ute, at some stage of the tax proceed- 
ing, before he is irrevocably deprived 
of his property, and that such hearing 
shall be had before some board or 
tribunal competent to afford relief, in 
ease of invalidity or injustice.” Ohl- 
wine v. Bushnell, supra. 

[a] Reason for rule.—‘“It is a po- 
litical necessity that each govern- 
ment shall have the power to enforce 
this duty [to pay taxes] by summary 
process; by forfeitures and penalties. 
If it can not do that it would be ab- 
solutely helpless. It could not await 
the ‘process of law’ if that term be 
confined, as some have done it, to ju- 
dicial determinations.” Bagley v. 
Castile, 42 Ark. 77, 85. 

fb] Statute held constitutional.— 
A forfeiture statute providing for the 
ascertainment of unpaid taxes on ap- 
plication of the owner, for proceed- 
ings of forfeiture, and for purchase 
back by the owner within a certain 
time, and vesting title to land pro- 
ceeded against, and not repurchased 
by the owner, in any person having 
adverse possession for five years and 
paying taxes thereon, and providing 
for the sale of land vesting in the 
commonwealth, is constitutional. 
Kpntucky Union Co. v. Common- 
wealth, 108 S.W. 931, 110 S.W. 398, 
128 Ky. 610, 33 Ky.L. 9, 49, 587. 

[c] Provision that the forfeiture 
shall inure to an adverse claimant 
does not render such a statute void. 


TAXATION 


Kentucky ‘Union Co. v. Kentucky, 219 
U.S: 140 cols. Cty La. eo Mla Eaton 
[aff 106 S.W. 260, 108 S.W. 1138, 127 
Ky. 667, 32 Ky.L. 129, and 108 S.W. 
931, 110 S.W. 398, 128 Ky. 610, 338 Ky.L. 


9, 49, 587]. 

25. Levasser. v. Washburn, 11 
Gratt. (52 Va.) 572; Smith v. Chap- 
man, 10 Gratt. (51 Va.) 445; Hale v. 
Branscum, 10 Gratt. (51 Va.) 418; 
Wild v. Servell, 10 Gratt. (51 Va.) 405; 
Staats v. Board, 10 Gratt. (51 Va.) 
400. 

[a] In West Virginia (1) the cases 
recognizing the rule of the text (Fay 
v. Crozer, 156 F. 486 [appeal dism 
30 S.Ct. 568, 217 U.S. 455, 54 L.Ed. 
837]; State v. King, 63 S.E. 468, 64 W. 
Va. 546; Webb v. Ritter, 54 S.B. 484, 
60 W.Va. 193; State v. Swann, 33 S.E. 
89, 46 W.Va. 128, 132 [aff 213 S.Ct. 848 
mem, 188 U.S. 739 mem, 47 L.Ed. 677 
mem]; State v. Sponaugle, 32 S.E. 
283, 45 W.Va. 415, 43 L.R.A. 727; 
State v. Cheney, 31 S.E. 920, 45 W. 
Va. 478), (2) whether correct or not, 
is, so far as the law in West Virginia 
is concerned, of little practical im- 
portance, as statutes supplementing 
the constitutional provision have been 
enacted under which, on petition re- 
quired to be filed by the representa- 
tive of the state in the proper circuit 
court, such lands are sold for the 
benefit of the school fund, with lib- 
erty to the owner, upon due notice of 
the proceeding, to intervene by peti- 
tion, and secure a redemption of his 
lands from the forfeiture declared, by 
paying the taxes and charges due 
upon them; and the supreme court 
of the United States has held that 
the system thus established by the 
constitution and statutes is not in- 
consistent with the due process of 
law required by the constitution of 
the United States or the constitution 
of the state (King v. Mullins, 18 S.Ct. 
925, 171 U.S. 404, 438 L.Ed. 214). (3) 
“Some of the questions raised by this 
plea were presented to this Court in 
the case recently decided of State v. 
Sponaugle, 32 S.E. 283, 45 W.Va. 415, 
43 L.R.A. 727, in which it was held 
that ‘that clause of Sec. 6, Art. XIII, 
of the State Constitution, forfeiting 
land for the failure of the owner to 
enter it for taxation is not in violation 
of that clause of the fourteenth 
amendment of the federal constitution 
restraining states from depriving any 
person of life, liberty, or property 
without due process of law;’ also that 
‘due. process of law does not always 
require judicial hearing. It does in 
matters of purely judicial nature, but 
not in matters of taxation, or matters 
purely administrative.’ ”’ State v. 
Swann, supra. 
min U.S.—King v. Hatfield, 130 F. 
Ark.—Bagley v. Castile, 42 Ark. 77. 

Ky.—-Shaw v. Robinson, 64 S.W. 620, 
111 Ky. 715, 23 Ky.L. 998; Marshall 
v. McDaniel, 12 Bush 3878 [disappr 
dictum Robinson v. Huff, 3 Litt. 38]. 


[§§ 2166-2167 


harsh and oppressive constitutes no basis for de- 
claring the act invalid. 

Special legislation. 
violation of constitutional provisions prohibiting lo- 
eal and special legislation,?® although not applying 
to every county in the state; the classification of 
the subject, lands which have been omitted from 
taxation for a great number of years, being a legiti- 
mate exercise of legislative discretion.®° 

[§ 2167] b. Construction. 
general rules,*1 statutes imposing forfeitures should 
be construed strictly against the government and 
purchasers at sales of the property,*? and liberally 
in favor of the taxpayer,®* and an intention to work 
an absolute and irredeemable forfeiture of delin- 
quent lands will not be inferred if the statute is 
susceptible of any milder construction.** In other 


28 
Forfeiture statutes are not in 


In accordance with 


Miss.—Griffin v. Mixon, 38 Miss. 
4 


424, 

N.C.—J. L. Roper Lumber Co. v. 
Elizabeth City Lumber Co., 47 S.E. 
757, 185 N.C, 742; Parish v. Hast 
Coast Cedar Co., 45 S.E. 768, 133 N.C. 
478, 98 Am.S.R. 718. ‘ 
ee Gees v. Pierson, 159 N.W. 


“Self-enforcing penal statutes are 
repugnant to the plainest principles of 
justice, and are utterly inconsistent 
with the fundamental maxims of a 
government in which the 
power is vested in a department 
separate from and independent of the 
law-making power.” Marshall v. Mc- 
Daniel, 12 Bush (Ky.) 378, 383. 

[a] Reason for rule.—‘'The distinc- 
tion between a forfeiture and a sale 
for taxes must be borne in mind, as 
they are essentially different in na- 
ture and result. A sale is the collec- 
tion of a debt, is public, is made only 
after notice, and, passes no title un- 
til the deed is made, of which the 
owner must have additional notice. 
In the meantime he can pay his taxes 
and keep his land. On the contrary, 
a forfeiture works secretly and im- 
mediately, without notice to the own- 
er and without opportunity of re- 
demption.” Parish v. Hast Coast 
Cedar Co., 45 S.E. 768, 133 N.C. 478, 
486, 98 Am.S.R. 718. 

[b] Provision for forfeiture to the 
state of interests in unclaimed mili- 
tary tracts assessed, unless within a 
designated time the owners estab- 
lished their titles, has been held to be 
a taking without due process. Scharf 
v. Tasker, 21 A. 56, 73 Md. 378. 

27. Griffin v. Mixon, 38 Miss. 424. 

28. Eastern Kentucky Coal Lands 
Corp. v. Commonwealth, 106 S.W. 260, 
108 S.W. 1138, 127 Ky. 667, 32 Ky.L. 
ae 33 Ky.L. 49. See also Statutes 


29. See Statutes §§ 307-370. 


SO. Eastern Kentucky Coal Lands 


Corp. v. Commonwealth, 106 S.W. 260, 
108 S.W. ‘1138, 127 Ky. 667, 32 Ky.L. 


120, 83 Ky.L. 49 

31. See Fines, Forfeitures, 
Penalties § 31; Statutes § 660. — 

32. La.—In re Baton Rouge Oil 
Works, 34 La.Ann. 255. 

Me.—Millett v. Mullen, 49 A. 871, 95 
Me. 400; Tolman v. Hobbs, 68 Me. 316. 

Miss.—Hopkins v. Sandidge, 31 
Miss. 668. 

Ohio.—Magruder v. Esmay, 35 Ohio 
St. 221; Mathers v. Bull, 9 OhioS.& 
C.P. 408, 6 OhioN.P. 45. 

Va.—Bond v. Pettit, 16 S.E. 666, 89 
Va. 474; Wilson v. Bell, 7 Leigh (34 


Va.) 22. 
117 _S.E. 


W.Va.—State v. 
688, 94 W.Va. 7. 

$3. Miller v. Merrick, 21 Ark. 427; 
te apse v. Mullen, 49 A. 871, 95 Me. 


and 


Young, 


34, Bennett v. Hunter, 9 Wall. (U. 
S.) 326, 19 L.Ed. 672; Fairfax y. 
Hunter, 7 Cranch (U.S.) 603, 3 L.Ed. 
453; Schenck v. Peay, 21 F.Cas.No. 


EES SE ERS SCS ee TESS i ATTY See IR ce ea 
For later cases, developments and changes in the law see Annotations, same title and section number, 
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~ §§ 2167-2171] 


particulars the general rules governing construc- 
tion and operation of statutes?>’ apply.3¢ 

[§ 2168] ce. Repeal.*7 Where a statute imposing 
a forfeiture is repealed prior to the rendition of a 
judgment in an action for forfeiture based there- 
on, the judgment is a nullity.*§ 

[§ 2169] 3. Lands and Interests Forfeitable. 
Only such lands and interests therein as are clearly 
within the provisions of the statutes are subject 
to forfeiture.?® 

Mere expectancy. The grantor of a right of way 
to a railroad parts with all beneficial interest in 
the property; his interest, being of no substantial 
value, but at most a bare expectancy contingent on 
the abandonment of the right of way, is not sub- 
ject to forfeiture for his failure to return it for 
taxes.*° 

[§ 2170] 4. Grounds—a. Nonpayment of Taxes. 


The usual, and in some states, the only ground for | 


forfeiture of lands is the nonpayment of taxes 
charged against them.‘ 

[§ 2171] b. Failure To List—(1) In General. In 
some states a failure to list lands or to have them 
entered on the proper books for the purpose of tax- 
ation during a specified number of years, is made 
a ground for forfeiture.*? The duty to list or en- 
ter lands for taxation is mandatory,** and this duty 


12,451, 1 Dill. 267; Dickerson v. Acos- 38. 
ta, 15 Fla. 614; Lockhard v. Com., 118} 25. 

S.W. 331, -133 Ky. 369; Nesbitt v. 39. 
Liggitt, 10 Bush (Ky.) 137 [quot Com. 
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Mount vy. State, 6 Blackf. (Ind.) 


Van Gunden v. Virginia Coal, 
etc., Co., 52 F. 838, 3 C.C.A. 294 (West 


[61 C.J.] 1499 


is not affected by the fact that the state may have, 
by a void proceeding, sold the land to another.#4 En- 
try of a portion of a tract in the name of the true 
owner does not save another portion previously 
conveyed by him from forfeiture for nonentry.*® 
However, the land must be off the land books for 
the specified number of successive years to au- 
thorize a forfeiture, and the omission of the land 
from the land books for any less number of years 
will not work a forfeiture.*® 

Nonresident owner. The fact that an owner of 
land is a nonresident will not excuse him for failure 
to have the land entered on the land book of the 
county and pay taxes thereon.4? 

Tract partly in two counties. Where a tract lies 
partly in one county and partly in another, entry - 
in the county wherein its greater part lies saves 
the whole tract from forfeiture; and entry in ei- 
ther county would likewise save it.*8 

Timber or minerals on severance of title. Forfei- 
ture of title to timber for nonentry on land books 
for taxation cannot be predicated on severance of 
the title to timber from land, and lapse of time, 
without separate entry of the timber on the land 
books;*® and the same rule has been applied to 
minerals on a similar severance.®°? 


(West Virginia). 

44. Webb v. Ritter, 54 S.E. 484, 60 
W.Va. 193; Stockton v. Craig, 49 S.E. 
386, 56 W.Va. 464. See Sheffey v. 


v. Cornett, 141 S.W. 366, 367, 146 Ky.| Virginia); Hale v. Marshall, 14 Gratt.| Davis Colliery Co., 204 F. 337 (West 

145]; Hale v. Marshall, 14 Gratt. (55| (55 Va.) 489. Virginia). 

Va.) 489. [a] Thus, where the act described [a] Reason assigned is'that “if the 
35. See-Statutes §§ 563-734. particularly the class of lands to!sale to the state . . . is for any 


36. See cases infra this note. be forfeited, 


[a] Prospective operation.—(1) 


excluding such as at 
the time of the act were in the actual 


reason illegal and void, no title passes, 
but the title remains in the land own- 


r 
< 
4 
; 
q 

j 

‘ 
4 
} 
’ 


Forfeiture statutes are prima facie 
prospective in operation (Moore v. 
MeNutt, 24 S.E. 682, 41 W.Va. 695), 
(2) and must be so construed, unless 
the language is expressly to the con- 
trary, or there is a necessary implica- 
tion to that effect (Harvey v. Tyler, 
2 Wall (CU.S.). 328, 17 L-bd. 871; 
Kentucky Union Co. v..Common- 
wealth, 108 S.W. 931, 107 S.W. 398, 128 
Ky. 610, 33 Ky.L. 49, 587; George v. 
Cole, 33 So. 784, 109 La. 816). (3) 
And a fortiori is the statute prospec- 
tive in its operation where by its ex- 
press terms it is limited in its opera- 
tion to cases of forfeiture arising 
after its passage. Harlan vy. Seaton, 
18 B.Mon. (Ky.) 312. (4) Neverthe- 
less, it is within the power of the 
legislature to pass forfeiture statutes 
which shall be retroactive in effect. 
‘Litz v. Lowry, 71 S.E. 263, 69 W.Va. 
181. 

[b] Construction upholding stat- 
ute.—(1) Statute will be given a con- 
struction by which its constitution- 
ality may be upheld rather than a con- 
struction which will render it void. 
Barker v. Muehler, 104 P. 687, 55 
Wash. 411. (2) Anda retroactive ef- 
fect will not be given where this 
would impair the obligation of the 
contract. Barker v. Muehler, supra. 

[c] In pari materia.—Several 
statutes, in pari materia, and relating 
to the same subject, are to be taken 
together and compared in the con- 
struction of them, because they are 
considered as having one op sere in 
view and as acting on one system, 
Forqueran v. Donnelly, 7 Ww.Va. 114. 

[ad] The fact that part of the stat- 
ute is inoperative will not be held to 
affect the validity of the remainder if 
the parts are independent of each oth- 
er. Kentucky Union Co. v. Com., 108 
S.W. 931, 128 Ky. 610, 338 Ky.L. 9, 49 
[reh den 110 S.W. 398, 128 Ky. 610, 
33 Ky.L. 587, and aff 31 S.Ct. 171, 219 
U.S. 140, 55 L.Ed. 137]. And see Stat- 
utes § 205. 

37. 
erally see Statutes § 722. 


possession of the owners, none could 
be forfeited unless they came fully 
within the terms of the description. 
pays v. Marshall, 14 Gratt. (55 Va.) 

[b]. Dormant claims to land em- 
braced in old Kentucky patents, as 
well as Virginia patents issued before 
Kentucky became a state, may be for- 
feited for failure of the claimant to 
assess or pay taxes for five years. 
Patrick v. Commonwealth, 280 S.W. 
453, 213 Ky. 37. 

5 gizee claimed by several see infra 

Li76- 
ponent held in common see infra § 

77. 

40. Kord v. Commonwealth, 160 S. 
W. 1080, 156 Ky. 428. 

41. See statutory provisions. 

42. See statutory provisions. 

[a] In West Virginia Const. art 
13 § 6 (Code [1906] p Ixxxv), provides 
for the forfeiture for taxes of one 
thousand acres or more for failure to 
enter them on the land books for any 
five successive years after the year 
1869. L. (1882) e¢ 130 § 39, making it 
the duty of a landowner to have his 
land entered on the land books of the 
county, and cause himself to be 
charged with the taxes thereon, and 
pay them, provides that, when for 
any five successive years since the 
9th day of April, 1878, the owner of a 
tract of land less than one thousand 
acres in extent shall not have been 
charged on such books with state tax- 
es on the land, it shall be forfeited 
by operation of law and the title 
thereto vested in the state. It is held 


Effect of repeal of statute gen- | 


that the phrase ‘‘since the 9th day of 
April, 1873,” means all time after such 
date, and not merely the period be- 
tween such date and the time = of 
enactment of the act of 1882. State v. 
Mathews, 69 S.E. 644, 68 W.Va. 89. 

43. Sheffey v. Davis Colliery Co., 
204 F. 337 (West Virginia). 

[a] Even to the extent, it has been 
said, of compelling the proper officer 
to enter the land upon the books by 
legal proceeding if the owner refuses 
to do so. Fay v. Crozier, 156 F. 486 


er, who is presumed to know the law, 
and it is his duty to take steps im- 
mediately to restore the land to the 
proper books, and if he fails to do so 
for five consecutive years, such title 
as remains in him is forfeited to the 
Staten jt: oe The clerk, the assessor 
and the land owner are all presumed 
to know the law, and presumed to 
know when a sale is illegal and void 
and their ignorance of law furnishes 
no excuse for disobedience thereof.” 
Stockton v. Craig, 49 S.E. 386, 56 W. 
Va. 464, 472. 

45. State v. Painter, 123 S.E. 227, 
96 W.Va. 401. ; 

46. Patrick v. Commonwealth, 280 
S.W. 453, 213 Ky. 37; Buffum v. Com- 
monwealth, 154 S.W. 1082, 153 Ky. 
192; Shrewsbury v. Horse Creek Coal 
Land Co., 88 S.E. 1052, 78 W.Va. 182. 
See Lasher v. McCreery, 66 F. 834 
(West Virginia). ; 

[a] Thus (1) there can be no for- 
feiture where during a part of the five 
year period the title to the land was 
in the state. Buffum v. Common- 
wealth. 154 S.W. 1082, 153 Ky. 192. 
(2) Where an illegal tax sale of co- 
tenant’s interest was made in 1898, 
and for 1899 and 1900 portions sold 
were assessed as separate parcels, 
and the balance in the name of the 
other cotenant, and in 1902 tracts 
were assessed as an entire tract in 
name of the purchaser of both, lands 
were not off land books for five suc- 
cessive years, and were not forfeited 
for nonentry. Shrewsbury v. Horse 
Creek Coal Land Co., 88 S.E. 1052, 78 
W.Va. 182. 

47. Sheffey v. Davis Colliery Co., 
204-2837 [att 219 EH. 4657-135 © CrAg 


aheiie te 
48. State v. Cheney, 31 S.E. 920, 
Buffalo Collieries 


45 W.Va. 478. 

49. Wilson v. 
Co., 91 'S.E. 449, 79 W.Va. 279 (pre- 
sumptively land and timber were 
taxed together, when the severance 
occurred and so carried on the bcoks 
and taxed). 

50. Sult v. A. Hochstetter Oil Co., 
61 S.E. 307, 68 W.Va. 317. 


1500 [61 C. J.J] 

[§ 2172] (2) Variance between Land Listed and 
Land Owned. It has been held that the fact that 
the aggregate tax returns by the owner cannot be 
made to correspond certainly or accurately with 
the land conveyed to him, will not warrant a for- 
feiture, where there is a general correspondence.°? 

Land claimed under patent: Where a patent is 
for a tract of land of a given number of acres, and 
it is entered for taxes accordingly, the fact that the 
tract contains a greater quantity will not forfeit 
the whole or the excess for nonentry for taxation ;°? 
and where an owner in good faith has each year, 
after receiving his patent, listed what he believed 
was the land he could Jegally claim under it, and it 
developed that there was more land than there 
was returned, there is no ground for forfeiting the 
amount of land not returned.*® 

Private alley cannot be forfeited to the state mere- 
ly because it was not included in an entry of the 
owner’s abutting lots for taxation.** 

[§ 2173] 5. Effect of Payment or Tender—a. In 
General. Where land has been properly assessed 
for taxation and the tax charged to the owner, ac- 
tual payment of the tax prevents a forfeiture.®® 

Payment by a stranger, if not disavowed by the 
owner, will also prevent a forfeiture.*® 

When assessed to several persons for the same 
year, payment of the tax by any one of them, al- 
though he is not the true owner, will prevent a for- 
feiture.°* 

Payment by remainderman. Where a life tenant 
and the remainderman are in possession of real es- 
tate which is assessed in the name of the remainder- 
man, and the taxes are paid by him, the estate of 
such life tenant will not be forfeited to the state 
by reason of his failure to-have such life estate as- 
sessed on the land books, or to pay the taxes there- 
on.58 

Payment by trustee. Payment of taxes by one 
holding the legal title to land, part of which is held 
by him in trust for another, saves that part from 
forfeiture for nonentry in the name of the equita- 


51. Johnson v. Jarvis, 223 F. 756, 


139 C.C.A. 286 [aff 208 F. 353]. Garnett, 


66 S.E. 


[a] Especially where the returns 
were made at a time when lands were | 659. 
of little value, and the inhabitants 57. 
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den, 18 Gratt. (59 Va.) 100: 
98, 
Cecil v. Clark, 30 S.H. 216, 44 W.Va. 


Wilbert v.. Michel, 8 So. 607, 


[§§ 2172-2176 


ble owner of such property.®® 

Description of land. When land is described upon 
the assessment books in such manner as to identify 
it, payment of taxes under such description renders 
a subsequent forfeiture for taxes of the same year 
under any other description illegal and void,®°° and 
this is so.although the land might have been iden- 
tified under either description.*t And where land 
is assessed to the owner under one description and 
also to another person under another description, 
and it appears by extrinsic evidence that the de- 
scriptions identify the same land, a forfeiture there- 
of under the second description is void if the own- 
er has paid taxes on the land under the first de- 
seription.°? 

[§ 2174] b. Under Irregular or Invalid Assess- 
ments. Payment of taxes under an irregular or in- 
valid assessment will protect the title from forfei- 
ture.*® If the taxpayer sees fit to waive irregular- 
ities, no one else has the right to complain.®* He 
has voluntarily performed that thing, the perform- 
ance of which is the purpose of all remedial laws 
relating thereto.®® 

[§ 2175] ce. After Forfeiture Invoked. Tender of 
or payment of delinquent taxes, made after the 
right of forfeiture has been invoked, will not, it has 
been held, prevent a forfeiture.°* Payment of tax- 
es under a proceeding by a revenue agent to list the 
lands and collect the taxes as property omitted from 


_assessment for the same years for which the for- 


feiture is asked, such proceeding having been 
brought after the commencement of the action for 
forfeiture, does not extinguish the cause of forfei- 
ture, since the pendency of the action for forfei- 
ture would bar the latter proceedings if interposed 
therein:®7 
[§ 2176] 6. Where Land Claimed by Several Per- 
sons. Under a statute making it the duty of each 
owner and claimant to ownership of lands to list 
the lands for taxation and to pay the taxes assessed 
against him,°® the fact that one claimant has list- 


é 


State v.]54 S.E. 484, 60 W.Va. 193. 

66 W.Va. 106; [a] Reason is that “if the tax- 
payer sees fit to waive irregularities, 
who can complain of it? He volun- 
tarily performs that thing, the per- 


eareless in their dealing with the land 
and business affairs generally. John- 
son v. Jarvis, 223 F. 756, 139 C.C.A. 
286 [aff 208 F. 353]. 

52. White Flame Coal Co. v. Bur- 
gess, 102 S.E. 690, 86 W.Va. 16. 23; 
State v. Cheney, 31 S.E. 920, 45 W.Va. 
478. 

“In such case, there is no failure 
to enter the tract of land or any part 
thereof for taxation. within the mean- 
ing of the law.” White Flame Coal 
Co. v. Burgess, supra. 

53. Commonwealth v. Cornett, 141 
S.W. 366, 146 Ky. 45; Loekhard v. 
ane eical ths 118 S.W. 331, 133 Ky. 

[a] Bule applied where the owner 
of a patent of land did not know how 
many acres of land belonged to him, 
because of conflicting patents and ad- 
verse possession on parts of the land, 
and where he listed his patent for 
taxation from year to year at a less 
number of acres than he really owned. 
Commonwealth v. Cornett, 141 S.w. 
366, 146 Ky. 45; Lockhard v. Common- 
wealth, 118 S.W. 331, 133 Ky. 369. 

54, MacCorkle v. City of Charles- 
ton, 142 S.E. 841, 105 W.Va. 395, 58 A. 
IGAlea Ral 

See cases infra this section, 

56. Bennett v. Hunter, 9 Wall. (U. 

S.) 326, 19 L.Ed. 672; Martin v. Snow- 


Ae 853. 
» McDougal v. Musgrave, 33 S.E. 
281, 46 W.Va. 509. ¥ 


59. State v. Garnett, 66 S.E. 98, 66 
W.Va. 106. 
are ee ae Rice, 10 S.W.(2d) 
meas | Tkyn ; Kelly v. Salinger, 
13 S.W. 596, 53 Ark. 114. tnd 
61. Turner v. Rice, 10 S.W.(2d) 


885, 178 Ark. 300. 

62. Lonergan v. Baber, 26 S.W. 13, 
59 Ark..15. See Bradley v. Ewart, 18 
W.Va. 598 (“If land is entered on the 
assessor’s books in the name of the 
party who by the record of deeds an- 
pears to be the owner of the land, and 
by mistake or otherwise the land is 
placed on said books in the name of 
the former owner, and the taxes are 
in fact paid by the owner in his own 
name, and the land is returned delin- 
quent for the non-payment of the 
taxes for the same years in the name 
of the former owner and sold in his 
name for the non-payment of such 
taxes, and the purchaser at such sale 
procures a deed from the clerk of the 
county court for such land, the sale is 
illegal, and the deed null and void”) 

63. McConaughey v. Holt, 135 S.B. 
282, 102 W.Va. 290; White Flame 
Coal Co. v. Burgess, 102 S.BE. 690, 86 
W.Va. 16; Jarrett v. Osborne, 101 S. 
E. 162, 84 W.Va. 559; Webb v. Ritter, 


formance of which is the purpose of 
all remedial laws relating thereto.” 
eae Ritter, 54 S.E. 484, 60 W.Va. 


[b] Rule applied.—Although a 


‘tract of land owned by cotenants can- 


not be Jawfully assessed to them 
separately by undivided interests, or 
separately by aliauot parts represent- 
ing their undivided interests, if all 
of the land is actually entered in that 
manner and the owners waive the ir- 
regularity and pay all the taxes on 
the land by such assessment, for- 
feiture for nonentry does not follow. 
Jarrett v. Osborne, 101 S.E. 162. 84 W. 
Va. 559; Caretta Ry. Co. v. Fisher, 
81 S.E. 710. 74 W.Va. 115. 

[c] If two or more noncontiguous 
tracts are assessed as one, and the 
taxes paid, there can be no forfeiture 
although only contiguous tracts can 
nroperly be assessed together. White 
Flame Coal Co. v. Burgess, 102 S.E. 
690. 86 W.Va. 16. 

64. McConaughey v. Holt, 135 S.B. 
282. 102 W.Va. 290; Webb v. Ritter, 
54 S.H. 484, 60 W.Va. 193. - 

65. Webb v. Ritter, supra. 

66. Patrick _v. Commonwealth, 280 
So ieee 213 Ky. 87. 

a ronaugh v. Commonwealth 
221 S.W. 531, 188 Ky. 103. : 
68. See Ky. St. § 4076. 


For Jater cases, developments and changes in the law see Annotations, same title and section number, 
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| § 2176) 


ed the land and paid the tax does not relieve any oth- 
er claimant from the duty of doing the same;*® and 
if he fails to do so for the specified period of sueces- 
sive years it is a cause for the forfeiture of his title 
to the lands,*° the view being taken that a good 
title and a bad title to the same land is property 
of the claimants of each,:and each is a subject of 
taxation.“ 

Under statute requiring entry or listing of lands 
for taxation,*? the duty of each claimant to list land 
for taxation and to pay the tax assessed has been 
held to depend on whether privity exists between 
the claimants.78 

Privity existing. Where there are two claimants 
under the same title, forfeiture of title of one claim- 
ant will not oceur because of nonentry and nonpay- 
ment of taxes by him, if the other claimant has en- 
tered the land and paid all the taxes.7* 

Privity. Under a statute of the kind last men- 
tioned’® it has been held that if no privity of title 
exists between two adverse claimants, each must 
enter the land for taxation and pay taxes thereon, 
and that entry and payment of taxes by one claimant 

[a] Validity of statute.—The stat- 
ute is not in violation of the consti- 
tutional requirement that taxation 
shall be uniform, as_ being double 


taxation. Eastern Kentucky Coal 
Lands Corp. v. Commonwealth, 106 


[b] 


TAXATION 


S.E. 372, 274, 64 W.Va. 673. 

Assessment of taxes in name 
of grantee, although his deed be void, 
saves the land from forfeiture for 
nonassessment in the grantor’s name. 
Kelley v. Dearman, 63 S.E. 193, 65 W. 
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does not prevent forfeiture of title of the other;7® 
and according to some decisions, where the original 
owner has forfeited his rights by reason of failure 
to enter the land and pay taxes thereon subsequent 
to a sale for taxes, the holder of a void tax deed 
to the land does not avoid the effect of such for- 
feiture by entering the tax on the books and paying 
the tax thereon during the years when the original 
owner was delinquent,‘’ the view being taken that if 
the tax deed was void, the title was left in the orig- 
inal owner to be forfeited for nonpayment of tax- 
es;78 but later decisions have disapproved of this 
doctrine and held that although the delinquency of 
the former owner works a forfeiture of the title, the 
void tax deed is, by reason of a statute theretofore 
overlooked, and creating an estoppel against the 
state, conclusive evidence against it that the title 
of the former owner is in the tax deed grantee, and 
the state cannot maintain a suit to sell the land 
forfeited by such grantee, where he duly entered 
the land on the books and paid the taxes during 
the years the former owner was: delinquent.7® Of 
course if a sale of land for taxes was valid, and the 
deed from devisee of lessor.—Lessees, 
who, while in possession under the 
lease, obtained a conveyance of the 
land to themselves from a trustee to 


whom a void devise of the same was 
made by the lessor, and caused the 


S.W. 260, 108 S.W. 1138, 127 Ky. 667, 
82 Ky.L. 120, 33 Ky.L. 49. 

69. Bronaugh v. Commonwealth, 
221 S.W. 531, 188 Ky. 103; Eastern 
Kentucky Coal Lands Corp. v. Com- 
monwealth, 106 S.W. 260, 408 S.W. 


. 1138, 127 Ky. 667, 32 Ky.L. 120, 33 Ky. 


L. 49. 

70. Bronaugh v. Commonwealth, 
221 S.W. 531, 188 Ky. 103. : 

[a] In Kentucky, where land is 
within the provisions of the statute, 
it is the duty of one claiming title 
thereto to list it for taxation and pay 
taxes thereon, whether the title is 
valid or invalid, or else suffer for- 
feiture. Bryant. v. Commonwealth, 
227 S.W. 564, 190 Ky. 370; Bronaugh 
v. Commonwealth, 221 S.W. 531, 188 
Ky. 103; Eastern Kentucky Coal 
Lands Corp. v. Commonwealth, 106 S. 
W. 260, 108 S.W._ 1138, 127 Ky. 667, 
32 Ky.L. 129, 33 Ky.L. 49. 

71. Bronaugh v. Commonwealth, 
221 S.W. 531, 188 Ky. 103. 

72. As in West Virginia see supra 
S21 Ths 

73. See cases infra this section. 

74, Lohrs v. Miller, 12 Gratt. (53 
Wa.) 452; Furbee v. Foggin, 124 S.E. 
828, 97 W.Va. 262: Foggin v. Furbee, 
109 S.E. 754, 89 W.Va. 170; Waldron 
v. Harvey, 46 S.E. 603, 54 W.Va. 608, 
102 Am.S.R. 959; Hall v. Hall, 27 W. 
Va. 468; Sturm v. Fleming, 26 W.Va. 
54; Lynch v. Andrews, 25 W.Va. 751. 
See Jarvis v. Johnson, 208 F. 353 [aff 
Johnson v. Jarvis, 223 F. 756, 139 
C.C.A. 286]; Sheffey v. Davis Colliery 
Co., 204 F. 337; Miller v. Ahrens, 163 
F. 870 (all construing West Virginia 
statute). 

[a] As otherwise expressed (1) 
payment of taxes by one of two ad- 
verse claimants of land both claiming 
title mediately from the same orig- 
jnal owner will prevent a forfeiture 
of title to the state. State v. Hines- 
Bailey Corporation, 136 S.E. 780, 103 
W.Va. 180; Custer v. Hall, 76 S.E. 
183, 71 W.Va. 119; State v. Allen, 64 
S.E. 140, 65 W.Va. 335; Kelley v. 
Dearman, 63 S.E. 693, 65 W.Va. 49; 
Blake v. O’Neal, 61 S.E. 410, 63 W.Va. 
483,°16 L.R.A.N.S. 1147, (2). “Pay- 
ment of taxes by a bona fide claimant 
of a given title, who predicates his 
claim upon anything other than a tax 
deed, protects it from forfeiture, not 
only for his own benefit, but for the 
benefit of any other claimant of it.” 
State v. West Branch Lumber Co., 63 


Va. 49. 

[ec] Assessment to and payment by 
grantor.—Land is not forfeited to the 
state if the owner for five successive 
years fails to cause himself to be 
charged with the taxes and pay the 
same, where during such years it 
was assessed to the record owner’s 
grantors and the taxes were paid. 
Jarvis v. Johnson, 208 IF. 353 [aff 223 
F. 756, 136 C.C.A. 286]. 

[ad] Payment by original owner of 
land sold at judicial sale.—The title 
to property sold under a decree of a 
court having jurisdiction, occupied 
after sale and deed by the former 
owner, and persons claiming under 
him, taxed in their names and the 
taxes paid, and not taxed in the name 
of the purchasér at the judicial sale, 
is not forfeited for nontaxation as to 
such purchaser, only one title being 
involved in the conflicting claims of 
right and the taxes having been paid 
onit. Foggin v. Furbee, 109 S.E. 754, 
89 W.Va. 170. 

[e] Payment by purchaser at 
judicia} sale.-—The payment of taxes 
on land by a purchaser at a judicial 
sale, which is subsequently set aside 
and declared void, will be treated asa 
full satisfaction of all the taxes on 
such land for the time they shall have 
been so paid; and the owner of the 
land so sold will not forfeit his title 
thereto by reason of his not having 
had the land assessed and the taxes 
paid thereon in his name during the 
time the taxes were so paid by such 
purchaser. Waldron v. Harvey, 46 S. 
E. 608, 54 W.Va. 608, 112 Am.S.R. 959; 
Hall v. Hall, 27 W.Va. 468; Sturm v. 
Fleming, 26 W.Va. 54; Lynch vy. An- 
drews, 25 W.Va. 751. 

[f{]| Payment by purchaser at sec- 
ond judicial sale—-Where land has 
been sold by decree of court having 
jurisdiction, and deed made and reg- 
ularly transferred to a stranger for 
value, and afterwards the decree and 
confirmation of sale are set aside, 
without notice to the stranger hold- 
ing title,and aresale directed, and the 
purchaser receives a deed, ousts the 
stranger of possession, and pays the 
taxes, the title of the stranger is not 
forfeited because he has failed to en- 
ter the land for taxation and to pay 
taxes for five consecutive years. Fur- 
bee v. Foggin, 124 S.B. 828, 97 W.Va. 


262. 
[g] Payment by lessee acquiring 


title to be transferred to their names 
on the record, and who did not after 
the death of the lessor attorn to the 
true owners for the rent, cannot in- 
voke the state statute forfeiting the 
land to the state because not entered 
on the land books and assessed in the 
name of the true owner during a 
period of five years, in a suit for the 
cancellation of their deed to defeat 
the title of such owner, to whose bene- 
fit the payment of taxes by them 
inured. Miller v. Ahrens, 163 F. 870. 

75. See supra text and note 72. 

76. William James Sons Co. v. 
Hutchinson, 90 S.E. 1047, 79 W.Va. 
389; State v. Harman, 50 S.E. 828, 57 
W.Va. 447; Stockton v. Craig, 49 S.E. 
386, 56 W.Va. 464; Simpson v. Edmis- 
ton, 23 W.Va. 675; Snyder v. Upper 
Elk Coal Co., 228 F. 21, 142 C.C.A. 477 
(West Virginia). 

{a] In applying this rule (1) it has 
been held that entry of the land on 
tax books and payment of the taxes 
thereon by the holder of a void tax 
deed thereto, does not inure to the 
benefit of the delinquent owner so as 
to prevent forfeiture of his title for 
nonentry on the books and foreclosure 
of all rights he may have in the land. 
State v. Harman, 50 S.B. 828, 57 W. 
Va. 447, 457; Stockton v. Craig, 49 
S.E. 386, 56 W.Va. 464; Simpson v. 
Edmiston, 23 W.Va. 675; Snyder v. 
Upper Elk Coal Co., 228 F. 21, 142 C. 
C.A. 477 (West Virginia); Sheffey v. 
Davis Colliery Co., 204 F. 337 (West 
Virginia). (2) ‘‘The title of the tax 
purchaser and that of the former own- 
er are two distinct, separate titles, 
not.in privity one with the other, but 
hostile and adverse. The tax sale 
gives birth to a new title, not the 
same as that of the former owner. 
They are not of kin to each other. 
Much authority sustains this posi- 
tion. It may be regarded somewhat 
anomalous, but it is settled law.” 
State v. Harman, supra. To same ef- 
fect Simpson v. Edmiston, supra. 

77. State v. Sponaugle, 32 S.E. 283, 
45 W.Va. 415, 438 L.R.A. 727. 


78. State v. Sponaugle, supra. 
79. State v. King, 63 S.E. 495, 64 
W.Va. 546; State v. Snyder, 63 S.E. 


385, 64 W.Va. 659; State v. West 


‘Branch Lumber Co., 63 S.E. 372, 64 


W.Va. 6738, 703. 

“The forfeiture puts the title in 
the state and she has estopped her- 
self from claiming it for any purpose, 
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holder of the tax deed has entered the land on the 
books and paid taxes thereon, this prevents a for- 
feiture for failure of the former owner to enter 
the land on the books and pay taxes for years sub- 
sequent to the tax sale.°° 

[§ 2177] 7. Where Land Owned in Common. 
Where land owned by tenants in common is placed 
on the land books as a whole by one of the tenants, 
and assessed and the taxes paid, there is no ground 
for forfeiture;*! but, if land owned in common 1s 
ascessed separately to the several owners by undi- 
vided interests, or by aliquot parts representing 
such undivided interests, and any such undivided 
interest or aliquot part representing the same is 
omitted from the land books for the period desig- 
nated by statute as a ground for forfeiture, the 
title to the entire tract will be forfeited to the state, 
notwithstanding the entry and payment of taxes 
as to the other undivided interests.°” 

Proportionate payment. Payment by a tenant 
in common of his proportionate share of taxes on 
land returned delinquent for nonpayment of taxes 
will not prevent forfeiture of the entire tract or 
any part thereof.’ é 

[§ 2178] 8. Conditions Precedent to Forfeiture— 
a. Valid Assessment. As a prerequisite to a forfei- 
ture of land for nonpayment of taxes, it is indis- 
pensable that there should be a valid assessment,** 


as against the tax deed grantee.” 86. 
State: ¥. West Branch Lumber Co.,|34 La.Ann. 255. 
supra. [a] 


TAX ATION 


In re Baton Rouge Oil Works, 


Assessment in the name of 


by a description sufficient to identify it,*° and the | 


names of its owner or owners given when known;*° 
and it should be«assessed in the county where the 
land was situated.87 A limitation of the general 


[$§ 2176-2179 


rule is that a forfeiture will not be held void because — 


of an irregularity in the assessment of taxes for the 


nonpayment of which the forfeiture is claimed, where | 


the irregularity consisted in assessing less taxes 
than were due as the former owner was:thereby fa- 
vored rather than injured.*® : 

[§ 2179] b. Compliance with Provisions for For- 
feiture. Lands cannot be forfeited unless there has 
been a strict compliance with the provisions pre- 
seribing the steps necessary to be taken as a pre- 
requisite to a valid forfeiture,*® such, for instance, 
as a publication of the forfeiture statute in the 
proper newspaper,?® making a return of the land 
to the proper office as delinquent®! on a designated 
day®? or after the expiration of a designated num- 
ber of months from date of assessment,®* record- 
ing of such return by the officer to whom it is made,®* 
placing the land on auditor’s sale list,°® a judgment 
for the taxes,®® process authorizing a sale of the 
land,®? advertising the land for sale,°* authenticat- 
ing a copy-of the advertisement and lodging it with 
the proper officer of the town where the land lies®® 
or inserting it in the auditor’s record, inserting 
notice in the advertisement of the delinquent tax 


Land & Improvement Co., 36 So. 814, 
112 La. 949; George v. Cole, 33_So. 
784, 109 La. 816; Le Seigneur vy. Bes- 


80. State v. Sponaugle, 32 S.B. 2838, 
45 W.Va. 415, 43 L.R.A. 727. 

81. Shrewsbury v. Horse Creek 
Coal Land Co., 88 S.E. 1052, 78 W.Va. 


182. 

82. Jarrett v. Osborne, 101 S.E. 
162, 166, 84 W.Va. 559; Caretta Ry. 
Co. v. Fisher, 81 S.E. 710, 74 W.Va. 
115; Lawson v. Pocahontas Thin Vein 
Coal Land Co., 81 S.E. 583, 73 W.Va. 
296; Toothman y. Courtney, 58 S.E. 
915, 62 W.Va. 167. ’ 

“In order for such invalid 
assessments to prevent a forfeiture of 
the title to the state, entries upon the 
land books of undivided interests or 
aliquot parts representing such un- 
Givided interests must in the aggre- 
gate equal the whole, and alli of the 
taxes assessed against each of such 
parts on account of such entries must 
be paid. If any of the undivided in- 
terests are omitted from the land 
books for any successive five years, 
then the whole tract of land becomes 
forfeited.” Jarrett v. Osborne, supra. 

83. Smith v. Tharp. 17 W.Va. 221. 

84. U.S.—Virginia & West Virginia 
Coal Co. v. Charles, 251 F. 83. 

Ark.—Frizzle v. Lowe, 294 S.W. 996, 
174 Ark. 284; Cotton v. White, 199 S. 
W. 116, 1381 Ark. 278. 

La.—Cucullu v. Brakenridge Lum- 
ber Co., 22 So. 409, 49 La.Ann. 1445; 
in re Baton Rouge Oil Works, 34 La. 
Ann. 255. 
| EE eae v. Smith, 15 Ohio 

Va.—Kinney v. Beverley, 2 Hen.& 
M. (12 Va.) 318. 

W.Va.—Webb v. Ritter, 54 S.E. 484, 
60 W.Va. 193. 

[a] Invalid assessment.—If the 
land is assessed on practically twice 
too great an acreage, there can be no 
forfeiture for nonpayment of taxes. 
Virginia & West Virginia Coal Co. 
v. Charles, 251 F. 83. 

85. Cotton v. White, 199 S.W. 116, 
131 Ark. 273; Cucullu v. Brakenridge 
Lumber Co., 22 So. 409, 49 La.Ann. 
1445; In re Baton Rouge Oil Works, 
34 La.Ann. 255; Hannel v. Smith, 15 
Ohio 1384. 

[a] Description held sufficient see 
In re Aztec Land Co., 2 La.A. (Or- 
leans) 315, 


For later cases, developments and changes in the law see Annotations, same title and section number, 


deceased person is void and will not 
support a forfeiture. George v. Cole, 
33 So. 784, 109 La. 816; Kohlman v. 
Glaudi, 27 So. 116, 52 La.Ann. 700; 
Cucullu v. Brakenridge Lumber Co., 
22 So. 409, 49 La.Ann. 1445. 

87. Frizzell v. Lowe, 294 S.W. 996, 
174 Ark. 287. 

88. Summers vy. Brown, 248 S.W. 
571, 157 Ark. 509. 

89. U.S.—Hodgdon v. Burleigh, 4 
F, 111; Clark v. Strickland, 5 F.Cas. 
No. 2,864,72 Curt. 439; Miner v. Mc- 
eet 17 F.Cas.No. 9,680, 4 McLean 

Ill.— People v. Henckler, 27 N.E. 
602, 137 Ill. 580; Vetter v. Peo., 3 Til. 
App. 385; Smith v. Peo., 3 Ill.App. 380; 
Scott y. Peo., 2 Ill.App. 642. 

Ind.—Williams v. State, 6 Blackf. 
36; Dentler v. State, 4 Blackf. 258. 

La.—Finney v. Gulf States Land & 
Improvement Co., 36 So. 814, 112 La. 


949; George v. Cole, 33 So. 784, 109 
La. 816. 

Me.—Tolman v. Hobbs, 68 Me. 316; 
Hill v. Mason, 38 Me. 461; Flint v. 
Sawyer, 30 Me. 226. 

Miss.—Hopkins v. Sandidge, 31 


Miss. 668. 

Ohio.—Woodward vy. Sloan, 27 Ohio 
St. 592; Hannel v. Smith, 15 Ohio 134. 

Va.—Kinney yv. Beverley, 2 Hen.& 
M. (12 Va.) 318. 

W.Va.—Webb v. Ritter, 54 S.B. 484, 
60 W.Va. 1938. i 

90. Virginia & West Virginia Coal 
Co. v. Charles, 254 F. 379, 389, 165 Cc. 
C.A. 599 [aff 251 F. 83, error allowed 
255 FE. 992, 167 C.C.A. 671, and dism 
CON eels 345, 252 U.S. 569, 64 L.mad. 
“The publication was an act not 
only intended, but apparently necessa- 
ry, for the protection of the taxpayer. 
It seems to us, therefore, that con- 
trary to the general rule publication 
of the statute should be held neces- 
Sary to a forfeiture, and that no pre- 
sumption should be indulged that the 
auditor published it.” Virginia & 
West Virginia Coal Co. v. Charles, 
supra. : 

91. U.S.—Miner v. McLean, 17 F. 
Cas.No. 9,630, 4 McLean 138. 

lla.—Henry v. Barker, 58 So. 138, 
130 La. 481; Finney v. Gulf States 


san, 26 So. 865, 52 La.Ann. 187. 


Me.—Hill v. Mason, 38 Me. 461; 
Flint v. Sawyer, 30 Me. 226. 
Miss.—Hopkins y. Sandidge, 31° 


Miss. 668. 
Ohio.—Woodward v. Sloan, 27 Ohio 
St.2592: 


Va.—Kinney v. Beverley, 2 Hen.& - 


M. (12 Va.) 318. 

[a] Nature of list filed.—‘“‘To vest 
the taxpayer’s title in the state un- 
der section 68, p 122, Act No. 42 of 
1871, there had to be a filing in the 
state Auditor’s office of a copy of the 
Same delinquent list which the tax 
collector had caused to be recorded 
in the office of the recorder of mort- 
gages; that is to say, of a delinquent 
list containing, in addition to the 
name of the taxpayer and the amount 
of the tax, a description of the prop- 
erty.” Finney v. Gulf States Land & 
Imp. Co., 36 So. 814, 112 La. 950. 

[b] Verification of return.—Under 
the tax law of 1825, the collector’s or 
treasurer’s return of delinquent lands 
is sufficient, if verified by affidavit in 
the form prescribed by the statute. 
Winder v. Starling, 7 Ohio 539. 
ae Hopkins vy. Sandidge, 31 Miss. 
Flint v. Sawyer, 30 Me. 226. 
Miner v. McLean, 17 F.Cas.No., 
4 McLean 138. 

Woodward v. Sloan, 27 OhioSt. 


People v. Henckler, 27 N.E. 602, 
- 580; Biggins v. People, 106 
270; Vetter v. People, 3 Yll.App. 

Smith v. People, 3 Ill.App. 380; 
Scott v. People, 2 Ill.App. 642. 

£7. People v. Henckler, 27 N.B. 
602, 137 Ill. 580; Biggins v. People, 
106 Ill. 270; Vetter vy. People, 3 Til. 
App. 385; Smith v. People, 3 Ill.App. 
380; Scott v. People, 2 Ill.App. 642. 

98. Wyman v. Smith, 45 Me. 522; 
Hill v. Mason, 38 Me. 461; Woodward 
v. Sloan, 27 OhioSt. 592; Kinney v. 
Beverley, 2 Hen.&M. (12 Va.) 318. 

[a] Publication of the amount of 
taxes in the advertisement is neces- 
sary when so provided by statute. 
Tolman v. Hobbs, 68 Me. 316. 

99. Flint v. Sawyer, 30 Me. 226. 

_l. Winder vy. Starling, 7 Ohio 539 
(if the advertisement of a sale of 


———-— 
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§§ 2179-2182] 


list that motion for judgment of forfeiture would 


be made at the next term,? offering the land for 


sale,* failure to sell for want of bidders,* bidding 
it in for the state on failure to receive a sufficient 
bid from elsewhere,® and rendering to the proper 
officer lists of the property so bid in with the names 
of the former owners,® depending on the particular 
statutory provisions. The owner of the land for- 
feited may defeat the title of the state or his vendee 
by showing noncompliance with the statutory req- 
uisites.? 

[§ 2180] 9. Proceedings for Enforcement*—a. In 
Gencral. In some jurisdictions it is held that on 
failure to enter land for taxation and pay taxes 
due thereon for a designated number of years, the 
constitutional and statutory provisions for forfei- 
ture, based on those grounds, by their own force 
and energy render the forfeiture absolute and com- 
plete, divesting the title out of the owner and vest- 
ing it in the state, without an inquest of office, find- 
ing, judgment, decree, or other matter of record.® 
In most jurisdictions, however, provisions for for- 
feiture contemplate some form of procedure of 
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which the delinquent owner shall have notice and 
in which he shall be given opportunity to be heard.?° 

[§ 2181] b. Jurisdiction.‘ Under some forfei- 
ture statutes the circuit court of the county wherein 
the land or a part of it lies has jurisdiction to de- 
clare the title to it forfeited,!? but a cireuit court 
has no jurisdiction to forfeit title to land wholly in 
another county,!? and separate tracts of land, em- 
braced by separate patents or deeds, must be pro- 
ceeded against in the counties where wholly or in 
part situated.14 

[§ 2182] c. Notice or Warning Order. Where the 
procedure by statute is a motion for judgment of 
forfeiture, the motion will not be granted unless it 
appear that notice of the motion has been published 
conformably to the statute.1® 

Defendant’s residence unknown, Where the stat- 
ute provides for a warning order in case the name 
or place of residence of defendant be unknown to 
plaintiff, on affidavit by plaintiff stating the neces- 
sary grounds of an application for the order, an 
affidavit which substantially complies with the stat- 
utory requirements will be sufficient.1® On the other 
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lands for taxes is inserted in the audi- 
tor’s record, the place of insertion is 
not absolutely material). 

ce Dentler v. State, 4 Blackf. (Ind.) 

8. People v. Henckler, 27 N.E. 602. 
137 Ill. 580; Biggins v. People, 106 
Ill. 270; Vetter v. People, 3 Ill.App. 
385; Smith v. People, 3 TllApp. 380; 
Scott v. People, 2 [Dl.App. 642; Wall 
v. Rabito, 70 So. 531, 138 La. 609; 
Woodward v. Sloan, 27 OhioSt. 592. 

[a] What is meant by sale.—So far 
as a sale under Act (1873) No. 47 p 
98 is concerned, what is meant there- 
by is an adjudication of the property 
to the state by the tax collector after 
advertisement in the manner of an or- 
dinary judicial sale by a sheriff. Fin- 
nMey v. Gulf States Land & Improve- 
ment Co., 36 So. 814, 112 La. 949. 

4. People v. Henckler, 27 N.E. 602, 
137 Ill. 580; Biggins v. People, 106 Ill. 
270; Vetter v. People, 3 Ill-App. 385; 
Smith v. People, 3 lll.App. 380; Scott 
v. People, 2 Ill.App. 642; Wall v. Ra- 
bito, 70 So. 531, 138 La. 609. 

5. Wall v. Rabito, supra; George 
v. Cole, 33 So. 784, 109 La. 816. 

6. See cases supra note 5. : 

7. Hopkins v. Sandidge, 31 Miss. 
668. 

8. Generally see Fines, Forfeitures, 
and Penalties §§ 53-64. 

9. Adams v. Larrabee, 46 Me. 516; 
Hodgdon v. Wight, 36 Me. 326; Usher 
v. Pride, 15 Gratt. (56 Va.) 4215 At- 
kins v. Lewis, 14 Gratt. (55 Va.) 30; 
Levasser v. Washburn, 11 Gratt. (52 
Va.) 572; Smith v. Chapman, 10 Gratt. 
(51 Va.) 445; Flanagan v. Grimmet, 
10 Gratt. (51 Va.) 421; Wild v. Ser- 
pell, 10 Gratt. (51 Va.) 405 [overr Kin- 
ney v. Beverley, 2 Hen.&M. (12 Va.) 
318]; Hale v. Branscum, 10 Gratt. (51 
Va.) 418; Staats v. Board, 10 Gratt. 
(51 Va.) 400. 

[a] In West Virginia (1) the text 
rule formerly obtained. State v. 
Swann, 33 S.E. 89, 46 W.Va. 128 [aff 23 
S.Ct. 848, 188 U.S. 739, 47 L.Ed. 677]; 
State v. Sponaugle, 32 S.E. 283, 45 Ww. 
Va. 415, 43 L.R.A. 727; State v. Cheney, 
31 S.BE. 920, 45 W.Va. 478; Yokum v. 
Fickey, 17 S.E. 318, 37 W.Va. 762; Hol- 
ly River Coal Co. v. Howell, 15 S.B. 
214, 36 W.Va. 489. See Fay v. Crozer, 
156 F. 486 (West Virginia); Braxton 
vy. Rich, 47 F. 178 [aff 15 S.Ct. 1006, 
158 U.S. 375, 39 L.Ed. 1022] (West 
Virginia). (2) However, supplemen- 
tal statutes have been enacted which 
require a representative of the state 
to file a petition in the circuit court 
to sell the land forfeited, for the ben- 
efit of the school fund, with liberty 
to the owner, upon due notice of the 
proceeding, to intervene by petition, 


and to secure a redemption of his land 
from the forfeiture declared by pay- 
ing the taxes and charges due upon 
them. See West Virginia statutes 
set out and construed in King v. Mul- 
lins, 18 S.Ct. 925, 171 U.S. 404, 43 L. 
Ed. 214. 

10. U.S.—Kentucky Union Co. v. 
Commonwealth, 31 S.Ct. 171, 219 U.S. 
140, 55 L.Ed. 1137 [aff 106 S.W. 260, 
127 Ky. 667, 32 Ky.L. 129; 108 S.W. 
931, 128 Ky. 610; 111 S.W. 362, 33 Ky. 
L. 857]. 

Ind.—Williams v. State, 6 Blackf. 
36; Dentler v. State, 4 Blackf. 258. 

Ky.—Bryant vy. Commonwealth, 227 
S.W. 564,190 Ky. 370; Bement v. Com- 
monwealth, 218 S.W. 294, 186 Ky. 805; 
Bement v. Commonwealth, 189 S.W. 
466, 172 Ky. 452. 

Minn.—Hill v. Lund, 13 Minn. 481. 
Sao ae eae v. Mixon, 88 Miss. 

4, 

N.C.—Eastern Land, Lumber & 
Mfg. Co. v. State Board of Education, 
21 S.E 618 PILOT N. Crosse tPhel ps! we 
Chesson, 34 N.C. 194. 

[a] “Entitled to his day in 
court.”—Bryant v. Commonwealth, 
227 S.W. 564, 190 Ky. 370; Marshall 
v. McDaniel, 12 Bush (Ky.) 378; 
Phelps v. Chesson, 34 N.C. 194. 

[b] Due process of law (1) in 
forfeiting lands to the state for fail- 
ure to list and pay taxes for certain 
specified years is afforded by Ky. Act 
March 15, 1906, c 22 art 3, under 
which a judicial proceeding is pro- 
vided by which the owner of the title 
may have the taxes assessed, and, up- 
on payment thereof, the forfeiture 
avoided, and such forfeiture is de- 
clared only after a judicial proceed- 
ing in which the owner of the title 
is summoned and heard. Kentucky 
Union Co. v. Commonwealth of Ken- 
tucky, 31° S:Ct." 171, 2179) US. °140;"55 
L.Ed. 137 [aff Eastern Kentucky Coal 
Lands Corp. v. Commonwealth, 106 S. 
Wes 260, 1127 ey, 667,. 32. Ky. 1295 
Kentucky Union Co. y. Common- 
wealth, 108 S.W. 931, 128 Ky. 610, and 
Eastern Kentucky Coal Lands Co. v. 
Commonwealth, 111 S.W. 362, 33 Ky. 
L. 857]. (2) Foreclosure of lien of 
county for delinquent taxes has been 
held not to deprive the owner of his 
property without due process of law, 
where he had notice from the record 
that the land was listed for taxation 
and that the authorities were attempt- 
ing to tax a reserved tract under the 
description given. Ontario Land Co. 
v. Wilfong, 32 S.Ct. 328, 223 U.S. 543, 


56 Land. 644 [aff 171 F. 52,96 CCA. 
293]. 
{[c] Inquest of office has been held 


necessary under some statutes. to 


work a forfeiture for the nonpayment 
of taxes. Marshall v. McDaniel, 12 
Bush (Ky.) 378; Robinson v. Huff, 3 
Litt. (Ky.) 37; Barbour v. Nelson, 1 
Litt. (Ky.) 59; Hill v. Lund, 13 Minn. 
451; Baker vy. Kelley, 11 Minn. 480; 
St. Anthony Falls Water Power Co. 
v. Greely, 11 Minn. 321; Griffin v. Mix- 
on, 38 Miss, 424, 

; ores or warning order see infra 

11. Generally see Fines, Forfei- 
tures, and Penalties § 56. 

12. See statutory provisions. 

13. Patrick v. Commonwealth, 280 
S.W. 453, 213 Ky. 37. 

14. Bronaugh y. Commonwealth, 
221 S.W. 531, 188 Ky. 103. 

[a] Thus, where the lands sought 
to be forfeited consisted of three. par- 
cels located in two different counties, 
the three parcels cannot be united in 
one description so as to give the court 
sitting in one of the counties juris- 
diction; the taxing official has no au- 
thority to group the description of 
several grants into one. Bronaugh vy. 
Commonwealth, 221 S.W. 531, 188 Ky. 


103. 

15. Dentler v. State, 4 Blackf. 
(Ind.) 258. 

16. Bronaugh v. Commonwealth, 


221 S.W.,531, 188 Ky. 103. 

[a] Designation of defendant as 
owner instead of claimant.—An affi- 
davit for a warning order is sufficient 
although designating the unknown 
parties as ownérs instead of claim- 
ants, although the phrase “owners or 
claimants” is used in the statute. 
Where one is the “owner,” such term, 
when applied to him, includes also 
his status as a claimant of the title 
of which he is the owner. Bronaugh 
v. Commonwealth, 221 S.W. 531, 188 
Ky. 103. 

[b] Use of term “residence” in- 
stead of “place of residence.”—An 
affidavit for a warning order which 
states that the “residence” of defend- 
ants is unknown instead of stating in 
the language of the statute that the 
“places of their residence” is unknown 
is a substantial compliance with the 
statute, as the word “residence,” as 
used, is equivalent to place of resi- 
dence. Bronaugh v. Commonwealth, 
221 S.W. 531, 188 Ky. 103. 

{c] Incorporation of affidavit in 
petition.—Where the petition by the 
commonwealth to forfeit land for non- 
payment of taxes embraced an affi- 
davit upon which the warning order 
was issued, there need be no separate 
affidavit. Bronaugh _ vy. Common- 
wealth, 221 S.W. 531, 188 Ky. 103. 

[d] Necessity for new affidavit and 
warning order on amended petition.— 
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hand, where the affidavit is defective for failure to 
state the place of residence of defendants, or that 
affiant was ignorant thereof, the order is properly 
quashed;'7 and although a statute permits a cor- 
poration having no agent in the state known to 
plaintiff to be proceeded against by warning order, 
yet, in view of other statutes requiring corporations 
to designate a process agent and keep an office in 
the state where he may be found, plaintiff may not 
refrain from inquiring from the secretary of state 
whether the corporation has designated a process 
agent and if he fails to do so, an affidavit for a 
warning order, in an action to forfeit lands of a non- 
resident corporation, stating that the corporation 
has no agent in the state known to affiant is insuf- 
ficient to give the court jurisdiction.+® 

[§ 2183] dj Parties.1° Where the statute re- 
quires the suit to be brought by the commonwealth’s 
attorney in the name of the state,?° this obviates the 
necessity of a relator.21_ The owners or claimants 
of the land, as well as the land itself, must be made 
defendants.2?, The owners may be proceeded against 
by their proper names if known, and if not, as “un- 
known owners or claimants.’’?8 

[§ 2184] e. Pleading.*# The petition must allege 
the facts constituting the ground of forfeiture.?° 
A requirement that a copy of the grant or instru- 
ment upon which the title is based shall be filed 
with the petition®® must be complied with to jus- 
tify a valid judgment by default.?7 Where, by stat- 
ute, the state may elect: to proceed for a forfeiture 
of the title or claim of title to land of any one it 
chooses, without disturbing the title or claim of 
another and without affecting the latter’s title,?* 
the petition should be so drawn as to definitely show 
what claim or title is sought to be forfeited, so that 
the title or claim of another may not be endangered 
by the judgment.” And therefore a claimant who 
under the designation “unknown owners and claim- 
ants” is a party to the action should be permitted to 
show by pleading and proof that his claim of title 
was not subject to forfeiture,*° and it was error 
to strike out his answer.*! 
ing that a deed of forfeited land shall transfer to 
the purchaser the state’s title remaining in it after 
the operation of a statute providing that where 
land is forfeited all title so forfeited is vested in 
any one having adverse possession for five years, and 
paying taxes,** it is not necessary that the petition 
alleze what part, if any, of the land proceeded 


TAXATION 


Under a statute provid-- 


[§§ 2182-2188 


against was held by the occupants under the stat- 
ute, since the purchaser from the commonwealth, 
and not the occupant, will be’ required to show that 
the land purchased by him was not in the exclusive 
class.°3 ] 

[§ 2185] f. Issues and Proof. The issue being 
whether the owner or claimant has listed the land 
for taxation, under his title or claim and paid the 
taxes thereon for the years whereof a forfeiture is 
claimed,®* defendant is not required to litigate his 
title in any other respect,?> and the state cannot 
complain that the alleged owner did not establish 
his title by competent proof,?® or make an issue as 
to its superiority over the title of another claimant.*7 

[§ 2186] g. Evidence. In an action to forfeit 
land for failure to list for taxation, evidence that 
defendant did not know how much land he owned, 
owing to conflicting claims and litigation is compe- 
tent to show defendant’s good faith, but not to show 
his title to the lands.*§ 

[§ 2187] h. Judgment.?® The description of the 
land forfeited. in a judgment of forfeiture must be 
sufficient to identify it,4° and the judgment is void 


where it is impossible to determine from the descrip- . 


tion where the land was located, its boundary, or the 
number of acres it contained.4! Where the instru- 
ment on which the title sought to be forfeited is 
based is not filed with the petition for forfeiture, 
as required by statute,*? a judgment of forfeiture 
based on such petition is void, and a description 
of the land in the judgment will not cure its in- 
validity.42 Under a statute providing that the peti- 
tion shall allege the facts constituting the cause of 
forfeiture and shall be filed with a copy of the in- 
strument or title upon which the claim is sought to 
be based and that no other title or claims, whether 
owned or claimed by defendant, shall be forfeited 
in such proceeding, a judgment, in an action to for- 
feit land, which forfeits all the right, title, and in- 
terest of all defendants who claimed through three 
patents is too broad, where it attempted to bar all 
rights under such patents, although there were other 
claimants not then before the court who asserted 
title under the same patents, but in opposition to the 
title of such defendants.*+ 

[§ 2188] i. Appeal. Where the proceeding for 
forfeiture is of a summary character, as by motion 
for judgment by the prosecuting attorney based on 
a delinquent tax list filed by him, the greatest strict- 
ness on the part of plaintiff is required, and the 


An amended petition, in an action by 
the commonwealth’s attorney to for- 
feit land for nonpayment of taxes, 
should be supported by an affidavit 
for a warning order and a warning 
order should be spread thereon; a 
sufficient original affidavit and warn- 
ing order although it may in all other 
respects have been regular and suf- 
ficient not bringing before the court 
those made defendants by the amend- 
ed petition. Commonwealth y. Hume, 
159 S.W. 966, 155 Ky. 475. 

17. Commonwealth v. Hume, supra. 

18. Commonwealth Land & Lum- 
pe Co. v. Smith, 172 S.W. 88, 162 Ky. 

19.. Generally see Fines, 
tures, and Penalties § 59. 

20. See statutory provisions. 

21. Patrick v. Commonwealth, 280 
S.W. 458, 213 Ky. 37. 
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22. Commonwealth y. Hume, 159 
S.W. 966, 155 Ky. 475. 

23. Commonwealth y. Hume, su- 
pra. 

24. Generally see Fines, Forfei- 


tures, and Penalties §§ 60, 61. 
25. Commonwealth y. Hume, 


159 
S.W. 966, 155 Ky. 475. 


26. See statutory provisions. 
27. Bement vy. Commonwealth, 218 
S.W. 294, 186 Ky. 805; Bement v. 


Commonwealth, 189 S.W. 466, 172 Ky. 


452; Commonwealth v. Hume, 159 S. 
W. 966, 155 Ky. 475. 

28. See statutory provisions. 

29. Bryant v. Commonwealth, 227 


S.W. 564, 190 Ky. 370. 
30. Bryant y. Commonwealth, su- 


Bryant v. Commonwealth, su- 
pra. 

32. See statutory provisions. 

33. Kentucky Union Co. yv. Com- 
monwealth, 108 S.W. 931, 110 S.W. 398, 
128 Ky. 610, 33 Ky.L. 9, 49, 587 [aff 31 
S.Ct. 171, 219 U.S.) 140, 55). Bd: 1374. 

34. Bryant v. Commonwealth, 227 
S.W. 564, 190 Ky. 370. 

35. Commonwealth y. Cornett, 141 
S.W. 366, 146 Ky. 45. 


36. Commonwealth y. Cornett, su-| 


ora. 


37. Bryant v. Commonwealth, 227 
S.W. 564, 190 Ky. 370. 

38. Commonwealth v. Cornett, 141 
S.W. 366, 146 Ky. 45. 

Generally see Fines, 
tures, and Penalties § 63. 

40. Bement v. Commonwealth, 189 
S.W. 466, 172 Ky. 452. ; 

41. Bement v. Commonwealth, su- 
pra. 

[a]. Variance.—Where the proce- 
dure for forfeiture for nonpayment of 
taxes is by motion for judgment of 
forfeiture by the prosecuting attorney 
based on a delinquent tax list filed by 
him in a forfeiture proceeding, a judg- 
ment of forfeiture in which a descrip- 
tion of the land forfeited differs ma- 
terially from the description thereof 
filed by the prosecuting attorney is 
void. Smith v. State, 5 Blackf. (Ind.) 


65. 

42. See supra § 2184. 

43. Bement v. Commonwealth, 218 
S.W. 294, 186 Ky. 805. 

44. Bronaugh vy. Commonwealth, 
221 S.W. 531, 188 Ky. 103. 
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For later cases, developments and changes in the law see Annotations, same title and section number, 
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— §§ 2188-2191] 


_ record of a judgment of forfeiture must show what 
‘proceedings had taken place previously to the judg- 
_ Ment, in order that the reviewing court may deter- 


mine whether the provisions of the statute on the 
subject have been complied with;#® and the record 
must set out the evidence upon which the judgment 
was rendered.*® 

Time of taking. A statute regulating the time in 
which appeals from judgments of forfeiture may be 
taken does not apply to a void judgment but only 
to those which are erroneous, and notwithstanding 
a provision of the statute for an appeal within thirty 
days of entry of judgment of forfeiture, an appeal 
may be prosecuted from an order overruling a mo- 
tion to set aside the judgment at any time allowed 
by law.*? 

[§ 2189] 10. Operation and Effect+S—a. In Gen- 
eral. Owing to a difference in the provisions of the 
organic law and statutes providing for forfeiture, 
the operation and effect thereof is not the same in 
all states.*® 

Adverse possession to part of land covered by 
patent.°° Forfeiture of title under a patent for 
nonpayment of taxes does not affect a title acquired 
by adverse possession to a part of the land covered 
by the patent before the commencement of the for- 
feiture proceedings, where the statute under which 
the proceedings are brought provides for forfeitures 
only under and by virtue of patents,°! and that no 
other title, whether owned or claimed by defendant 
or others, shall be forfeited or in any-manner af- 
fected by the proceeding.®? This is so although the 
holder of the adverse title is made a defendant in 
the forfeiture proceeding;°* and title under the 
patent forfeited for nonpayment of taxes, which is 
not purchased back by the owner as provided for 


by statute, is immediately and by operation of law 


vested in the holder of the title by adverse posses- 
sion;° and the purchaser of the forfeited title ac- 


quires no interest in the land covered by the for- 


Smith y. State, 5 Blackf. (Ind.) 
Dentler vy. State, 4 Blackf. (Ind.) 

And see Appeal and Error § 
1634. 


{a] Notice.—If the 


quent taxes. 


statute re- 
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It was said that it was 
undoubtedly advisable that the sec- 
tion providing for forfeiture and vest- 
ing of title in the state should be so 
changed as to conform more accurate- 
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feited patent to any of the land so held.5® 

[§ 2190] b. Creation of Lien or Security. Under 
certain provisions it has been held variously that the 
forfeiture does not vest title in the state but merely 
confers on it a lien®® or security®’ for the amount of 
the unpaid taxes. The forfeiture does not divest:the 
owner of the title so as to prevent him from main- 
taining ejectment against one in possession not claim- 
ing title under the state;** nor deprive him of a 
right of action against a stranger for trespass.°% 

On other tax liens. Forfeiture to the state of 
lands for general taxes necessarily suspends the en- 
foreement of a special tax lien as long as the title 
remains in the state,°° but as the lien, under the 
terms of the statute, is not extinguished, and con- 
tinues until the special taxes are paid, the same can 
be enforced when the land goes back into private 
ownership. °1 

[§ 2191] c. Vesting Title in State. Under some 
provisions, although it is said that the title, when 
the land is forfeited, is held by the state for the 
sole purpose of payment of taxes thereon,®? it is 
nevertheless held that. title to the forfeited land 
vests absolutely in the state,** that the former own- 
er has no title to the land forfeited during the time 
the forfeiture exists®* and before redemption;®*> and 
that the forfeiture embraces the whole title, not 
partial, reaching only certain estates or interests 
held under the title.6® Continued possession and 
payment of taxes by the former owner, after for- 
feiture, amounts to nothing.** The former owner 
cannot maintain ejectment for the land férfeited,®s 
or a suit to try title,®® or to enjoin extraction of 
minerals from the land forfeited,7° or to cancel 
alleged fraudulent and void decrees and deeds as 
clouds upon title.*+ 

Possession after forfeiture. After forfeiture the 
state is not obliged to take immediate possession 
but may permit the original owner or others to hold 
possession, and if the owner does not redeem the 


63. State v. Haymond, 100 S.E. 81, 
84 W.Va. 292; Stockton y. Craig, 49 
S.E. 386, 56 W.Va. 464; Yokum v. 
Fickey, 17 S.E. 318, 37 W.Va. 762; 
Waggoner v. Wolf, 28 W.Va. 820; Mc- 
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* quires a notice that a motion for judg- 


ment would be made at the next term 
of the court to be inserted in the ad- 
vertisement of the delinquent tax list, 
the record must show this fact. Dent- 
ler v. State, 4 Blackf. (Ind.) 258. 
Williams vy. State, 6 Blackf. 
Smith v. State, 5 Blackf. 
(Iind.) 65. 

47. Bement vy. Commonwealth, 189 
S.W. 466, 172 Ky. 452. 

48. Generally see Fines, 
tures, and Penalties §§ 65-68. j 

49. See cases infra this section, 
and §§ 2190-2193. 
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50. See also Adverse Possession § 
162. 
51. Bowling v. Hacker, 238 S.W. 


369, 194 Ky. 112. 

52. Bowling v. Hacker, supra. 

53. Bowling v. Hacker, supra. 

54. Bowling v. Hacker, supra. 

55. Bowling v. Hacker, supra. 

56. State v. Heman, 70 Mo. 441. 

[a] In Maine it was held that not- 
withstanding the provisions of a stat- 
ute that the interest upon which the 
taxes were not paid within the time 
therein limited for redemption shall 
be wholly forfeited to the state and 
vest therein, free from any claim by 
former owners, yet in view of all of 
the statutory requirements, and espe- 
cially the provisions for redemption 
within one year after sale, the state 


has only a lien on the land for delin- 
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ly to the accepted construction of the 
law. Keyes vy. State, 117 A. 166, 121 
Me. 306; Millett v. Mullen, 49 A, 871, 
95 Me. 400 [expl Hodgdon v. Wight, 
36 Me. 326]; Chandler vy. Wilson, 77 
Me. 76. 

[b] Removal of lien by invalid for- 
feiture.—Where a forfeiture of land 
for nonpayment of taxes is invalid, a 
deed to such land, given by the state, 
conveys no title, but only removes the 
state’s lien for taxes. Henry v. Knod, 
85 S.W. 1130, 74 Ark. 390. 

57. See cases infra this note. 

[a] In OGhio the title to the prop- 
erty is not vested in the state by a 
forfeiture for any other purpose than 
as a security for taxes. Thevenin v. 
Slocum, 16 Ohio 519; French v. Mc- 
Connell, 4 OhioDeec. (Reprint) 551, 2 
Clev.L.Rep. 369. ; 

{b] Forfeiture in itself does not 
pay tax.—French v. McConnell, 4 Ohio 
Dec. (Reprint) 551, 2 Clev.L.Rep. 369. 


58. Thevenin vy. Slocum, 16 Ohio 
Gy RS 
59. Griffin v. Creppin, 60 Me. 270. 


60. Turley v. St. Francis County 
Road Improvement Dist. No. 4, 287 S. 
W. 196, 171 Ark. 939. 

61. Turley v. St. Francis County 
Road Improvement Dist. No. 4, su- 

ra. 
62. Elk Garden Big Vein Coal Min- 
ing Co. v. Gerstell, 121 S.E. 569, 95 W. 
Va. 471, 33 A.L.R. 298. 


Clure v. Maitland, 24 W.Va. 561. 

64. Usher v. Pride, 15 Gratt. (56 
Va.) 190; Elk Garden Big Vein Coal 
Mining Co. v. Gerstell, 121 S.B. 569, 
95 W.Va. 471, 33 A.L.R. 298; State 
v. King, 63 S.E. 468, 64 W.Va. 546; 
Stockton v. Craig, 49 S.E. 386, 56 W. 
Va. 464; State v. Swann, 33 S.E. 89, 
46 W.Va. i128 [aff 23 S.Ct. 848, 188 
U.S. 739, 47 L.Ed. 677]; McClure v. 
Maitland, 24 W.Va. 561, 577. See 
Sheffey v. Davis Colliery Co., 204 F. 
337, 341 (West Virginia). 

“The former owner had no more 
claim to or lien upon the land than 
one who never had pretended to own 
it.’ McClure v. Maitland, supra [quot 
Sheffey v. Davis Colliery Co., supra]. 

65. Usher v. Pride, 15 Gratt. (56 
Va.) 190; Elk Garden Big Vein Coal 
Min. Co. v. Gerstell, 121 S.E. 569, 95 
W.Va. 471, 33 A.L.R. 298; McClure 
v. Maitland, 24 W.Va. 561. 

Redemption see infra §§ 2194-2201. 

66. State v. King, 63 S.H. 468, 64 
W.Va. 546. 

67. State v. Haymond, 100 S.E. 81, 
84 W.Va. 292. 


68. Usher v. Pride, 15 Gratt. (56 
Va.) 190. 
69. Haner v. MacCorkle, 158 S.E. 


500, 109 W.Va. 762. 
70. Haner v. MacCorkle, supra. 
71. Stockton y. Craig, 49 S.E. 386, 


56 W.Va. 464 


nis 
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land, the state may, as any other owner, sell it on 


such terms and conditions as it sees fit.7? 


Conclusiveness of forfeiture. By the provisions of 
some statutes a forfeiture for taxes is made unim- 
peachable from the date of its filing in the auditor’s 
office except by proof of payment of the tax for 
alleged nonpayment of which the land was forfeit- 
ed;*® and where the forfeiture is valid, the former 
owner is without interest to question the disposition 
made by the state of the property or to urge the 
nullity of the title conveyed by it.7* On the other 
hand, the statutes have no application where an 
attempted forfeiture is absolutely void and title has 
never vested in the state.7° 

[§ 2192] d. Transfer of Land, by Operation of 
Law, to Certain Persons—(1) In Virginia. In Vir- 
ginia statutes have from time to time been enacted 
by which, under conditions therein enumerated, title 
acquired by the’state by forfeiture is vested in hold- 
ers of junior grants from the state,*® without any 
new grant; or any proceeding to manifest the trans- 
fer by record or otherwise.’* These statutes are 
available only to a patentee or one claiming under 


- him, and not to a claimant of a mere equity from 


the state,78 and only to such holders of junior grants 
as are clearly within their provisions.‘® Where by 
the terms of the statute the forfeiture inures only 
to the benefit of persons having just title or claim, 
under grant of the state, just title means a title good 
against all the world, and just claim means a claim 
which would be good but for the paramount right 
forfeited fo the state, or an adverse right acquired 
under some other patent.*° And where, by the terms 
of the statute, the forfeiture only inures to the ben- 
efit of those claiming under a grant made previous 
to a designated date, the holder of a grant made 
on,®? or subsequent to,** that date is not entitled to 
its benefit, although in other respects he shows him- 
self to be within the provisions of the statute.®? If 
the statute requires that claimants shall be bona fide 
occupants of the land under grants, whose rights 
were protected and acquired under the provisions of 
the several acts theretofore passed on the same sub- 
ject, and then still in force, only claimants of this 
character are entitled to its benefit. Where the 
statute so provides, the claimant must have been, 
at its date, in the actual possession and occupancy of 
the land forfeited,’®> with title bona fide claimed or 
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derived under grants from the state subsequent to 
one date designated and prior to another;*® but, on 
the other hand, where the statute on which the claim 
is based does not require it, neither actual occupan- 
cy, nor a bona fide claim of title is necessary.** Per- 
sons for whose default the land has been forfeited 
are by the express terms of the statute excluded from 
the benefit of their operation.*® 

[§ 2193] (2) In West Virginia. In West Vir- 
ginia the constitution and statutes in accord there- 
with contain provisions to the effect that title to 
forfeited Tand not redeemed, released, or otherwise 
disposed of%® is hereby transferred to and vested 
in: (1) Any person other than the former owner, 
his heirs or devisees, for so much thereof as he had 
actual continuous possession of, under color or claim 
of title, for ten years, and who, or those under whom 


[§§ 2191-2193 


he claims, shall have paid the state taxes thereon — 


for any five years during such possession; (2) or, 
if there be no such person, then to any person other 
than the former owner, or his heirs or devisees, 
for so much of the land as such person shall have 
title or claim to, regularly derived, from a grant 


from the commonwealth of Virginia, or this state, — 


which, but for the title forfeited, would be valid, 
and who, or those under whom he claims has, or shall 
have paid the state taxes for five successive years 
after the year 1865, or from the date of the grant, 
if it shall have issued since that year; (3) or, if 
there be no such person, then to any person other 
than the former owner, his heirs or devisees, for 
so much of the land as such person shall have had 
claim to, and actual continuous possession of, un- 
der color of title for! any five successive years after 
the year 1865, and has paid the state taxes charged 
or chargeable thereon for such period.®°® The state 


court of appeals has upheld the validity of these 


provisions,®+ although the federal distri¢t court, sit- 
ting in West Virginia, has’ held that the constitu- 
tional provision is in violation of the due process 
clause of the federal constitution.°? By virtue of 
these provisions the title is transferred to, and vest- 
ed in, the persons mentioned as eligible transferees 
if they have complied with the conditions found in 
either of the three clauses creating classes of trans- 
ferees.°* Nevertheless, the state cannot be divested 
of its title, except in the manner prescribed ;°* and 
one who seeks to obtain the benefit of a forfeited 


72. Gulf States Land, etc., Co. v. paity 345, 252 U.S. 569, 64 L.Ed. 720].{ State v. Harman, 50 S.E. 828, 57 W. 


Wade, 25 So. 104, 51 La.Ann. 351. Levasser 


And see as. sustaining this view|Gratt. (52 Va.) 572. 


Washburn, 11) Va. 447]. 


91. State v. Harman, 50 -S.E. 828, 


Leathem & Smith Lumber Co. y. Nal- 82. Wild v. Serpell, 10 Gratt. (51]57 W.Va. 447. 


ty, 33 So. 354, 109 La. 325. Va.) 405. 
73. See In re Aztec Land Co., 2 83.  Levasser 
La.A. (Orleans) 315. 
74, Crillen v. New Orleans Termi- 84. 
nal Co., 3 La.A. (Orleans) 162; In re} Va.) 405. 


Aztec Land Co., 2 La.A. (Orleans) 315; 85. Atkins v. Lewis, 14 Gratt. (55 
Brown’s Succession, 1 La.A. (Orleans) | Va.) 30; Wild v. Serpell, 10 Gratt. (51 


140; Mier v. Howcott, unreported [cit | Va.) 405 


Gratt. (52 Va.) 572. 


$2. King v. Hatfield, 130 F. 564 
Washburn, 11] (Provisions for redemption by or on 
behalf of the owner of the whole, or 


Wild v. Serpell, 10 Gratt.(51| such part of the land as he may de- 


sire to redeem, or for a sale thereof 
and the return of the proceeds to the 
owner after deduction of all taxes and 


Brown’s Succession, supra]. 

75. Tensas Delta Land Co. v. 
Fleischer, 62 So. 129, 132 La. 1021. 

76. Atkins v. Lewis, 14 Gratt. (55 
Va.) 30; Hale v. Branscum, 10 Gratt. 
(51 Va.) 418; Wild v. Serpell, 10 Gratt. 
(51 Va.) 405. 

77. Wild v. Serpell,. supra. 

78. tins v. Lewis, 14 Gratt. (55 


79. Atkins v. Lewis, supra; Levas- 
ser v. Washburn, 11 Gratt. (52 Va.) 
572; Wild v. Serpell, 10 Gratt. (51 
Va.) 405. r 

80. Virginia & West Virginia Coal 
Co. v. Charles, 254 F. 379, 165 C.C.A. 
599 [aff 251 F. 83, error allowed 255 
F. 992, 167 C.C.A. 671, and dism 40 


For later cases, developments and changes in the law see Annotations, same title and section number, 


86. Atkins v. Lewis, 14 Gratt. (55 
Va.) 30; Wild v. Serpell, 10 Gratt. (51 
Va.) 405. 

87. Wild v. Serpell, supra. 

88. Virginia, ete., Coal Co. °v. 
Charles, 251 F. 83. 

89. Redemption or release general- 
ly see infra § 2194 et sea. 

90. Const. art XIII § 3; Acts (1841-— 
1842) § 3. 

[a]. Former owner cannot take. 
State v. Haymond, 100 S.E. 81, 84 Ww. 
Va. 292. 

[b] Statute of limitations “does 
not run against the state so as to 
prevent the transfer of forfeited titles 
under the above provision. Lewis y. 
Yates, 59 S.H. 1073, 62 W.Va. 575 [dist 


proper charges therefrom, must be in- 
corporated in a statute relating to 
forfeiture for taxes in order to af- 
ford the due process of law guaran- 
teed by the constitution of the United 
States). 

93. State v. Scott, 113 S.E. 907, 91 
W.Va. 513; State v. United States 
Coal, ete., Co., 103 S.E. 50, 86 W.Va. 
256; State v. Haymond, 100 S.B. 81, 84 
W.Va. 292; State v. Thompson, 88 
S.E. 381, 77 W.Va. 765; Litz v. Low- 
ry, 71 S.E. 268, 69 W.Va. 181; State 
v. Garnett, 66 S.E. 98, 66 W.Va. 106; 
eee Phepoe pede pen 1073, 62 Ww. 

a. ate v. Collins, 35 S.E. 

48 W.Va. 64. Pea 

94. State v. Morgan, 83 S.E. 

75 W.Va. 92. mt 


-_—— 


pe 


4 


a 


title has the burden of proving all necessary facts 


to bring himself within one of the three classes of 


persons entitled thereto.°5 


Under first clause. One seeking to avail himself 
of the provisions of clause one of the constitution®® 


- must show that he has had actual and continuous 


possession under color or claim of title for ten 
years,*°’ and that he has paid taxes for some five 
years during his possession.°® The effect of a com- 
pliance with these requirements is that claimant ob- 
tains title from the state,®® not against its will, but 
agreeably thereto. ‘ 

Under second clause. It is intended by clause 
two to provide for those who hold under a junior 
grant, either from Virginia or West Virginia,? and 
while possession is not required,® title derived medi- 
ately or immediately. from one of the states, which, 
but for the title forfeited would be valid,* and pay- 
ment of taxes for the time prescribed® is necessary. 
But where claimant founds his title on a valid grant, 
and has paid the taxes due thereon in accordance 
with the requirements of the clause, his title to the 
land, so far as the state is concerned, is indefeasi- 
ble.6 However, no title ean be acquired by virtue 


“of this clause where the grant on which the claim 
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is based is void,’ or where claimant’s title was ir- 
regularly derived, unlawfully obtained and fraud- 
ulent both in conception and execution.® 

Under third clause. One seeking to avail himself 
of the provisions of clause three of the constitution 
must show claim of title, color of title, actual con- 
tinuous possession of the land for five: consecutive 
years,® payment of taxes for the designated period!® 
on the land described in the patent on which his 
claim is based,+! except in cases where payment of 
taxes is rendered unnecessary by statute enacted in 
pursuance of the constitution,!? and the burden is 
on claimant to establish all of these facts.1? Com- 
pliance, with these requirements vest claimant with 
the state’s title.14 : 

Color of title.15 A void deed constitutes good 
color of title for the purposes of the constitutional 
provisions.t® But it has been held that the benefit 
of the constitutional provision is not available to 
one whose claim or color of title is based on fraud1* 
or breach of trust. 

Possession required to enable one to avail himself 
of the benefit of the constitutional provision need 
not be by the person himself claiming its benefit, 
but may be by a tenant1® or by a vendee under an 


95. Prickett v. Frum, 132 S.E. 501, 
101 W.Va. 217, 223; State v. Altizer 


~Coal Land Co., 128 S.E. 286, 98 W.Va. 


563; Webb v. Ritter, 54 S.E. 484, 60 
W.Va. 193; State v. Jackson, 49 S.E. 
465, 56 W.Va. 558, 574. 

e 


“He holds the affirmative; is 


- claiming title; he claims a grant cre- 


ated by the Constitution, and must 
prove the facts to give him that grant 
or transfer.” State vy. Jackson, supra 
{quot Prickett vy. Frum, supra]. 
y 96. See supra text and note 90. 
$7. Braxton vy. Rich, 47 F. 178 [aff 
15 S.Ct..1006,-158 U.S. 375, 39 L.Ed. 
1022]; State v. Morgan, 83 S.E. 288, 
75 W.Va. 92; Mills v. Henry Oil Co., 
50. S.B.. 157, 57 W.Va. 255. 

98. Prickett v. Frum, 132 S.E. 501, 
101 W.Va. 217; State vy. Thompson, 
88 S.E. 381, 77 W.Va. 765; Mills: v. 
Henry Oil Co., 50 S.E. 157, 57 W.Va. 
255; Collins v. Sherwood, 40 S.E. 603, 
50 W.Va. 133. 

fa] Placing land on tax books 
alone is’ insufficient. Prickett v. 
Frum, 132 S.E. 501, 101 W.Va. 217. 

99. State v. U. S. Coal & Oil Co., 
103 S.BE. 50, 86 W.Va. 256; State v. 
Haymond, 100 S.E. 81, 84 W.Va. 292; 
State v. Thompson, 88 S.E. 381, 77 
W.Va. 765; State v. Garnett, 66 S.E. 
98, 66 W.Va. 101; Lewis v. Yates, 59 
S.E. 1078, 62 W.Va. 575. 

1. State v. Haymond, 100 S.E. 81, 
84 W.Va. 292. 

2. Braxton v. Rich, 47 F. 178 [aff 
15 S.Ct. 1006, 158 U.S. 375, 39 L.Ed. 
1022]. : 

3. Braxton v. Rich, supra. 

State v. Morgan, 83 S.E. 288, 
75 W.Va. 92; Mills v. Henry Oil Co., 
50 S.H. 157, 57 W.Va. 255; Braxton vy. 
Rich, 47 F. 178 [aff 15 S.Ct. 1006, 158 


U.S. 375, 39 L.Ed. 1022]. 


[a] What is a mediate grant.— 
“A valid tax deed is at least a medi- 
ate grant from the state of the title 


to lands conveyed, and a person hold- 
“ing thereby is properly described as 


holding under a state grant, within 
the meaning of the constitution; for 
the tax deed partakes of the nature 
of the original grant of the title for- 
feited.” State v. Collins, 35 S.E. 840, 
48 W.Va. 64, 67. 

5. Prickett v. Frum, 132 S.E. 501, 
101 W.Va. 217; Mills v. Henry Oil 
Co., 50 S.E. 157, 57 W.Va. 255; State 
vy. Jackson, 49 S.H. 465, 56 W.Va. 558; 
Collins v. Sherwood, 40 S.E. 608, 50 


W.Va. 133. 
6. State v. Collins, 35 S.E. 840, 
48 W.Va. 64. For similar holding un- 


der a statute similar to clause two see 


Bowman yv. Dewing & Sons, 40 S.E. 
576, 50 W.Va. 445 (Acts [1841-1842] 
§ 3 vests any forfeited title to a tract 
of land in any person having just ti- 
tle and claim to such land, legal or 
equitable, claimed, held, or derived 
from or under any grant of the com- 
monwealth bearing date previous to 
the first day of January, 1843, who 
shall have discharged all taxes, duly 
assessed and charged against him up- 
on such lands, and all taxes that ought 
to have been assessed or charged 
thereon from the time that he ac- 
quired title thereto, whether legal or 
equitable). 

7. Webb v. Ritter, 54 S,E. 484, 60 
W.Va. 193; Mills v. Henry Oil Co., 50 
S.E. 157, 57 W.Va. 255. 

[a] As for instance (1) where the 
state had not acquired by forfeiture 
or otherwise a title which it could 
grant (Webb v. Ritter, 54 S.H. 484, 60 
W.Va. 193), (2) or where claimant’s 
grant has been forfeited for delin- 
quency (Mills v. Henry Oil. Co., 50 
337) 157, 57 W.Va. 255, 4 Ann.Cas. 

8. Braxton v. Rich, 47 £. 178 [aff 
15 S.Ct. 1006, 158 U.S. 375, 39 L.Ed. 


9. Braxton vy. Rich, supra; State 
v. Morgan, 83 S.E. 288, 75 W.Va. 92; 
Mills v. Henry Oil Co., 50 S.E. 157, 57 
W.Va. 255. 

10. Prickett v. Frum, 132 S.B. 501, 
101 W.Va. 217; Webb _v. Ritter, 54 
S.E. 484, 60 W.Va. 193; Mills v. Henry 
Oil Co., 50 S.E. 157, 57 W.Va. 255, 4 
Ann,.Cas. 427; Collins v. Sherwood, 40 
S.E. 603, 50 W.Va. 1383; Waggoner v. 
Wolf, 28 W.Va, 820. 

11. Webb v. Ritter, 54 S.E. 484, 60 
W.Va. 193. 

12. State v. Scott, 113 S.E. $07, 91 
W.Va. 513 (under Code [1913] ec 29°3 
57 (§ 941), enacted pursuant to Const. 
art 10 § 1, exempting the property of 
colleges, Seminaries, academies, and 
free schools used for educational, lit- 
erary, or scientific purposes from tax- 
ation, such institutions may acquire 
title of the state to forfeited lands, 
under Const. art 13 § 3, by actual and 
continued possession thereof for five 
successive years under color of title 
without the payment of taxes thereon 
for such period). * 

13. Webb v. Ritter, 54 S.H. 484, 60 
W.Va. 193. f 

[a] Evidence to prove taxation un= 
der junior patent.—HPntries found in 
the land books of the county in which 
the land lies, not fully corresponding 
with the description of the lands as 
set forth in the junior patent, but 


agreeing in several material respects, 
are admissible as evidence to prove 
taxation of the land under such pat- 
ent. Webb v. Ritter, 54 S.E. 484, 37 
W.Va. 193. 

[b] Evidence to establish payment 
of taxes.—Recceipts for taxes paid un- 
der entries on the land books and cer- 
tificates of redemption from. sales 
made thereunder to the state are ad- 
missible as evidence of payment of 
taxes on the land by claimants under 
a junior patent. Webb v. Ritter, 54 
S.E. 484, 37 W.Va. 193. 

14. State v. Altizer Coal Land Co., 
128 S.E. 286, 98 W.Va. 563; State v. 
Scott, P13" Sh. 907,"91" W.Va. ole. 


Ral we also Adverse Possession §§ 
3— “ 
16. State v. Reger, 114 S.E. 608, 92 


W.Va. 76; State v. Scott, 113 S.E. 907, 
91 W.Va. 513; State v. United States 
Coal, ete., Co., 103 S.E. 50, 86 W.Va. 
256; Jarrett v. Osborne, 101 S.E. 162, 
84 W.Va. 559; State v. Sommers, 89 
S.E. 1,..77_ W.Va. 675; .State®v: Har= 
man, 50 S.E. 828, 57 W.Va. 447. 

[a] Rule applied (1) where the in- 
strument relied on was a tax deed void 
for want of a seal (State v. Reger, 114 
S.E. 608, 92 W.Va. 76; State v. Som- 
mers, 89 S.E. 1, 77 W.Va. 675), (2) 
or a deed by a grantor having no in- 
terest in the land (State v. United 
States Coal, etc., Co., 103 S.E. 50, 86 
W.Va, 256). 

17. Braxton v. Rich, 47 F..178 [aff 
15.8.Ct., 100650158) U.S. 3.754539." Teed. 
1022]; State v. Altizer Coal Land Co., 
128 S.E. 286, 292, 98 W.Va. 568; State 
v. West Branch Lumber Co., 63 S.E. 
372, 64 W.Va. 678. 

“One who thus sets out to obtain 
the title of the State and to defeat 
the former owner, must begin with an 
honest belief in the verity of his 
claim, and with a purpose to fulfill 
the obligation exacted by the State 
in aid thereof. To this extent at least 
he must have a bona fide claim vie 
a scheme. conceived in fraud, and 
without shadow of right to deprive 
the State of her title. to forfeited land, 
and the former owner of his lawful 
right of redemption, should not suc- 
ceed in a court of equity.” State v. 
Altizer Coal Land :Co., supra. 

Fraudulent deed as color of title for 
purposes of adverse possession see 
Adverse Possession § 368. 

18. State v. West Branch Lumber 
Co., 638 S.E. 872, 64 W.Va. 6738. 

19. State v. Haymond, 100 S.E. 81, 
84 W.Va. 292; State v. Harman, 50 S. 
EH. 828, 57 W.Va. 447. 

[a] -%hus possession of a railroad 


1508 [61 C.J.] 


executory contract.2° Actual and continuous pos- 
session for the required period of any one of two 
or more contiguous tracts forfeited to the state claim- 
ing all of them under color of title satisfies the re- 
quirements of the constitution as to the character 
of possession;2! and continuous possession for the 
required period of one or more of several contigu- 
ous tracts of uninclosed land forming one compact 
boundary under color of title to all, including a tract 
title to which has been forfeited to the state, is 
actual and continuous possession of the forfeited 
tract, although physical occupancy has not extended 
thereto. j 

Time of availability. To enable one to avail him- 
self of the benefit of a transfer of forfeited land 
‘by payment of taxes and possession under color of 
title, it is not necessary that he be in a condition 
to take the benefit of the transfer at the date when 
forfeiture vests title in the state, but it will be suf- 
ficient if he should be in such condition at any time 
while title remains in the state.?® 

Land reserved under inclusive grant. Under an 
inclusive grant reserving a specified quantity of 
land for prior claimants, the grantee acquires no 
title whatever to the land reserved and if the title 
of a prior claimant becomes forfeited, the title so 
forfeited will not vest in the inclusive grantee un- 
der a statute providing that title to lands forfeited 
to the state shall vest in any person other than those 
for whose default the land was forfeited, for so 
much as such person “may have just title or claim 
to, legal or equitable” under grant from the com- 
monwealth.?4 

[§ 2194] 11. Redemption?*—a. In General. While 
land which has been forfeited and by operation of 
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law transferred to another, under the constitution 
of West Virginia,?® is not subject to redemption,*? 
the statutes generally allow. a redemption of land 
forfeited to the state on compliance with conditions 
therein prescribed,?* and these statutes have been 
held constitutional,2® and are to be construed lib- 
erally in order to effect the relief intended.*® But 
until there has been a valid forfeiture of lands, no 
redemption or attempted redemption can possibly 
vest title in the party making the redemption, or 
in anyone else.?+ 

Amount to be paid on redemption ordinarily in- 
cludes all taxes due and in arrear, together with in- 
terest, penalties, and costs.*? 

Tender of amount necessary to redeem is imprac- 
ticable and unnecessary when redemption is sought 
by one claiming an undivided share of the land, and 
the rights of the parties must be determined upon 
equitable principles.** 

Presumptions as to payment. Payment of taxes 
in redemption will be presumed, in the absence of 
anything to the contrary, to have been made by or 
for someone entitled to redeem.*+ 

Estoppel to deny redemption. Where the state re- 


[$§ 2198-2195 


ceives taxes in arrears and an order is entered re- 


leasing the land from the forfeiture*® the state is 
estopped to deny the redemption, no matter how 
defective the proceeding.*® 

[§ 2195] b. Who May Redeem—(1) In General. 
Consonant with statutory permission,*’ the right of 


redemption may be exercised by the former owner 


of the land forfeited,?® or his heirs,?® or vendee,*° 
or by any person having a legal or equitable title to 
the premises,41 or who has or claims an interest in 
the land forfeited, and who could maintain an action 


company by a tenant and its subse- 
quent improvement of the land by con- 
struction of a culvert, roadbed, and 
temporary track, connecting in point 
of time with the previous possession 
by the tenant, suffices as to its char- 
acter, for the purposes of the trans- 
fer provisions of the constitution and 
statute, respecting forfeited land ti- 
tles. State v. Haymond, 100 S.E. 81, 
84 W.Va, 292. 

20. State v. Harman, 50 S.E. 828, 
57 W.Va. 447. 

21. State v. Haymond, 100 S.E. 81, 
84 W.Va. 292 (in such case the former 
‘owner of the forfeited title has no 
legal or rightful possession, either 
actual or constructive. Wherefore 
the possesion of one seeking the bene- 
fit of such title by transfer under said 
constitutional and statutory provi- 
sions need not be such as is required 
to work an ouster or a disseisin of 
such former owner). 

22. State v. Altizer Coal Land Co., 
128 S.E. 286, 98 W.Va. 563. See State 
v. U. S. Coal & Oil Co., 103 S.E. 50, 86 
W.Va. 256; State v. Morgan, 83 S.E. 
288, 75 W.Va. 92 (both holding that 
the possession of an owner, who, un- 
der color of title enters upon lands 
which include within their exterior 
boundaries part of a tract, title to 
which vested in the state by forfei- 
ture, and for ten years actually oc- 
cupies portions of the inclusive tract, 
but no part of the forfeited lands, be- 
ing actual as to such portions, will 
be held and treated, under Const. art 
13 § 38, as actual possession of so 
much of the forfeited tract as is in- 
cluded within the bounds of the larger’ 
area not in actual or virtual posses- 
sion of the state, the former owner 
or others claiming under them). 

23. State v. Thompson, 88 S.E. 381, 
77 W.Va. 765; State v. Sommers, 89 
S.E. 1, 77 W.Va. 675; State v. Har- 
man, 50 S.E. 828, 57 W.Va. 445, 

[a] Rule applied where the title 


| 


claiming the benefit of the forfeiture 
was begun and matured pending suit 
by the state to sell the forfeited land. 
State v. Thompson, 88 S.E. 381, 77 
W.Va. 765; State v. Sommers, 89 S.E. 
1, 77 W.Va. 765; State v. Harman, 50 
S.B. 828, 57 W.Va. 447. 

24. Bryan v. Willard, 21 W.Va. 65 
[foll Halsted v. Buster, 11 S.Ct. 782, 
140 U.S. 273, 35 L.Ed. 484] (constru- 
ing Act March 22, 1842 § 3). 

25. Redemption from tax sale gen- 
erally see supra § 1686 et seq. 

26. See supra § 21938. 

27. King v. Hatfield, 130 F. 564 
(West Virginia); State v. Milam, 131 
S.E. 249, 100 W.Va. 103; State v. 
Garnett, 66 S:E. 98, 100, 66 W.Va. 106; 
State v. King, 63 S.H. 468, 495, 64 W. 
Va. 546, 610; State v. Jackson, 49 S.E. 
465, 56 W.Va. 558. 

“It is only where there is a right 
in the state to sell that the former 
owner has right to redeem.” State 
v. Garnett, supra. 

28. See statutory provisions. 

[a]. Privilege only.—Under the 
constitution and statutes of West Vir- 
ginia, redemption of lands, title to 
which has become vested in the state, 
is not a vested right, but is a mere 
privilege extended by the state, which 
it may withdraw, or which it may de- 
ny before redemption by grant to an- 
other than the former owner. State 
v. King, 63 S.E. 495, 64 W.Va. 610; 
Read v. Dingess, 60 F. 21, 8 C.C.A. 389 
(West Virginia). 

29. Waggoner v. Wolf, 1 S.E. 25, 
28 W.Va. 820 [foll Braxton v. Rich, 
47 F. 178 (aff 15 S.Ct. 1006, 158 'U.S. 
375, 39 L.Ed. 1022)]. 

30. Millett v. Mullen, 49 A. 871, 95 
Me. 400. | 

31. Virginia & West Virginia Coal 
Co. v. Charles, 251'F. 83 [aff 254 F. 
379, 165 C.C.A. 599, error allowed 255 
F. 992, 167 C.C.A. 671, and dism 40 
S.Ct. 345, 252 U.S. 569, 64 L.Ed. 720] 
(Virginia). See Cotton vy. White, 199 


S.W. 116, 131 Ark. 2738 (where for- 
feiture was void for inadequacy of 
description in tax assessment, re- 
demption by the same descripti is 
equally ineffective, since it cannot be 


ascertained from the redemption deed | 


what lands were redeemed). 

32. Neff v. Smyth, 111 Il]. 100; 
Stamposki v. Stanley, 109 Ill. 210; 
Belleville Nail Co. v. People, 98 Til. 
399; People v. Smith, 94 Ill. 226; Peo- 
ple v. Gale, 93 Ill. 127; State v. King, 
35 S.E. 30, 47 W.Va. 487; Tebbetts 


v. Charleston, 11 S.E. 23, 33 W.Va.-705. | 


33. Loudon vy. Spellman, 80 F. 592, 
A. 13 


34. Harman v. Stearns, 27 S.E. 601, 
95° Va. 58: 5 

35. Release see infra § 2203. 

36. State v. Milam, 131 S.E. 249, 
100 W.Va. 108; Allén v. La Follette, 
120 S.E. 176, 94 W.Va. 700. But see 
State v. Jackson, 49 S.E. 465, 56 W.Va. 


558. But compare McDougall v. Mont- 
lezun, 3 So. 2738, 39 La.Ann. 1005. And 
8141s 9.5 


see Millett v. Mullen, 49 A. 
Me. 400. 

37. See statutory provisions. 

38. Keith v. Freeman, 43 Ark. 296; 
Bishop v. Lovan, 4 B.Mon. (Ky.) 116: 
Elk Garden Big Vein Coal Mining Co. 
v. Gerstell, 121 S.E. 569, 95 W.Va. 471, 
33 A.L.R. 298; Waggoner v. Wolf, 1 
S.E. 25, 28 W.Va. 820. 

39. Rich v. Braxton, 15 S.Ct. 1006, 
158 U.S. 375, 39 L.Ed. 1022; Bishop 


v. Lovan, 4 B.Mon. (Ky.) 116; Reyn-_ 


olds v. Lieper, 7 Ohio 17. 


40. People’s Bank v. Ballowe, 34 


La.Ann, 565. 
[a] Extent and limit of rule.—In- 


clusion of land forfeited by a grdntor 


without color of title in a deed to a 
corporation of which he was president 
does not give the corporation color of 
title, or deprive the former owner or 


its grantee of the right to redeem. 


State v. Altizer Coal Land Co., 128 S. 
E. 286, 98 W.Va. 563. 
41. Dixon v. Hockady, 15 S.1. 342, 


For later cases, developments and changes in the law see Annotations, same title and section number, 


; 
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in ejectment upon his title.t? 

{§ 2196] (2) Infant. When the land of an infant 
has been forfeited to the state and been sold by 
the state before his time for redemption has expired, 
he may redeem from the purchaser from the state,*? 
and the redemption money will belong to the pur- 
chaser and not to the state.*+ 

[§ 2197] (3) Owner of Undivided Interest. The 
owner of an undivided interest in the land may re- 
deem** provided it is open for redemption by any 
other or all owners under the same title;#® but in 
order to effect a redemption of any part, the taxes 
on the whole must be paid.*? 

[ § 2198] (4) Priority. The owner of a valid title 
originating by reason of a first sale of lands by the 
state, as forfeited to or vested in the state, has, in 
regard to a subsequent forfeiture or vesting, a right 
of redemption superior to that of the former own- 
er. 

[§ 2199] c. Time for Redemption. Depending on 
the particular regulatory statute*® it has been vari- 
ously held that redemption may and should be made 
within a limited time after which the forfeiture will 
become absolute,®° or before the state has sold or 
otherwise disposed of the lands,®! or within a des- 
ignated time after sale of the land for taxes;>2 and 
that the period for redemption commences to run 
from the date of sueh sale, and not from the forfei- 
ture,°* and that the date of sale is construed to 
mean the day on which the certificate of the county 
treasurer issues to the purchaser.*4 

In West Virginia, when a right of exemption ex- 
ists,>> it expires in one year from the date of the 
sheriff’s sale, but arises again on the institution 
of proceedings by the commissioner of school lands 


36 S.C. 60. 
La] Son-in-law of owner.—The 
right given to the owner of any land 


TAX ATION 


fit of the school fund, attempts to re- 
deem an undivided interest by paying 
such proportion of the taxes, and per- [a] 
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to sell the land,®* and redemption is then permissi- 
ble at any time prior to entry of decree confirming. 
sale of the land,°’ and this right of redemption is 
not defeated merely by a decree directing sale of 
the land after expiration of the period named.°8 
On the other hand, where land has been sold in a 
proceeding: of this character and the sale confirmed, 
the right of redemption is gone,®® unless the decree 
and sale are void.®° 

In absence of statutes regulating the subject, the 
owner may, upon general principles of equity, in an 
action to foreclose a tax lien on his property, for- 
feited to the state for nonpayment of taxes, pay the 
amount of the decree against his property or any 
part of it at any time before a bid was made and 
thus discharge the len and prevent the sale.*t He 
could not, however, in the exercise of his right, pay 
a part of the amount, but was obliged to pay the 
whole amount of the decree against any particular 
lot.°? 

[§ 2200] d. Proceedings for Redemption. When 
the statute requires the former owner of forfeited 
land who seeks to redeem the same to file a petition 
setting up his title and showing his right to redeem 
it,°? he must show by full and satisfactory proof 
that he had good and valid title thereto, legal or 
equitable, superior to any other claimant thereof 
whether that claimant be the state holding a su- 
perior title by forfeiture or otherwise or an individ- 
ual.¢ If his petition shows want of right and title 
superior to that of another claimant, redemption 
should be denied.®*® ! 

Notice to true owner. A decree in proceedings to 
redeem forfeited land. will not bind the true owner 
where he was not made a party thereto and had 


61. People v. Cant, 103 N.E. 232, 
260 Ill. 497. : 
Waiver of tender.—A tender of 


lO a i 


ee ER Se ee, ee Re ee ee eR ee ee ee 


which has been forfeited for nonpay- 
ment of taxes, and to those claiming 
under or through such owner or oth- 
ers having a legal and equitable in- 
terest therein, to redeem, on payment 
of taxes, costs, and penalties, does 
not include the son-in-law of the own- 
er. Dixon v. Hockady, 15 S.E. 342, 36 
PC. OU. 

42. Kentucky Coal Lands Co. v. 
Baker, 159 S.W. 948, 155 Ky. 344. 

[a] Persons not defendants in for- 
feiture proceedings.—Persons hav- 
ing an interest or title of the char- 
acter above stated, in lands sought to 
be forfeited, although they are not 
named in a proceeding against known 
and unknown owners for forfeiture of 
the lands, have the right of redemp- 
tion although not made defendants by 
name in such proceedings and al- 
though it is provided by statute that 
no person except a defendant shall 
be allowed to purchase back the title 
forfeited, since the forfeiture act of 
which such statutes is a part provides 
for the institution of a suit against 
unknown owners and claimants. Ken- 
tucky Coal Lands Co. v. Baker, 159 
S.W. 948, 155 Ky. 344. 

43. Keith v. Freeman, 43 Ark. 296. 

44. Keith v. Freeman, supra. 

45. Allen v. La Follette, 120 S.E. 
176, 94 W.Va. 700; State v. King, 63 
S.E. 468, 64 W.Va. 546. 

46. State v. King, supra. 

[a] Beason assigned being that re- 
demption must always be of full fee- 
simple title of so much of the land 
as is redeemed, and not of mere in- 
terests or estates therein. State v. 
King, 63 S.B. 468, 495, 64 W.Va. 546, 


610. 

47. Allen v. La Follette, 120 S.E. 
176, 94 W.Va. 700; State v. King, 63 
S.E. 468, 64 W.Va. ee ; 

[a Accordingly, where one coten- 
oat 1 a proceeding under Code ec 105, 


relating to sale of lands for the bene- 


mits the sale of the remainder by an 
arrangement with a third party to 
purchase for his benefit at such sale, 
the sale and conveyance thereunder 
are void and ineffectual to pass title. 
Allen v. La Follétte, 120 S.E. 176, 94 
W.Va. 700. 

48. State v. King, 63 S.E. 468, 495, 
64 W.Va. 546, 610. 

49. See statutory provisions. 

50. Kentucky Coal Lands Co. v. 
Baker, 159 S.W. 943, 155 Ky. 344; 
Usher v. Pride, 15 Gratt. (56 Va.) 190; 
Hale v. Branscum, 10 Gratt. (51 Va.) 
418; Wild v. Serpell, 10 Gratt. (51 
Va.) 405; Staats v. Board, 10 Gratt. 
(51 Va.) 400; Rich v. Braxton, 15 8.Ct. 
1006, 158 U.S. 375, 39 L.Ed. 1022 (Vir- 
ginia). 

[a] Notice of expiration of time.— 
Johnson vy. Fraser, 127 N.W. 474, 128 
N.W. 676, 112 Minn. 126. 

51.. Ebaugh v. Mullinax, 18 S.E. 
802, 40 S.C. 244. 


52. State v. Maple, 47 P. 966, 16 
Wash. 430. 
53. State v. Maple, supra. 


54. State v. Maple, supra, 

55. See supra § 2194. 

56. Frantz Coal Land Co. v. Ansted 
Nat. Bank, (W.Va.) 156 S.E. 838; Mc- 
Graw v. Rohrbough, 82 S.H. 217, 74 
W.Va. 285. 

57. Frantz Coal Land Co. v. An- 
sted Nat. Bank, (W.Va.) 156 S.E. 838. 

58. Frantz Coal Land Co. v. Ansted 
Nat. Bank, supra. 

59. State v. King, 63 S.E. 468, 64 
W.Va. 546; State v. Jackson, 49 S.E. 
465, 56 W.Va. 558. 

60. State v. Young, 117 S.E. 688, 
94 W.Va. 7 (where, in an action by 
the state to sell land theretofore for- 
feited, the decree and sale thereunde”™ 
are void by reason of defective serv- 
ice of process, the owner of the land 
sold, on showing a valid title thereto 
subject to forfeiture, is entitled to 
redeem). 


the precise amount due for taxes, pen- 
alties, interest, and costs prior to a 
sale of the land under a decree fore- 
closing the _ state’s lien is waived, 
where the deputy treasurer did not 
know the amount due on each parcel. 
and refused to receive any money, 
under instructions from the county 
attorney. People v. Cant, 103 N.E. 
232, 260 Ill. 497. 

62. Peo. v. Cant, supra. 

63. See statutory provisions. ; 

64. State v. Sergent, 111 S.E. 304, 
90 W.Va. 358; Ahner v. Young, 99 S.E.. 
552, 84 W.Va. 336; State v. Garnett, 
66 W.Va. 106, 66 S.E. 98; State v. 
Jackson, 49 S.E. 465, 56 W.Va. 553; 
Yokum v. Fickey, 17 S.E. 318, 37 W. 
Va. 762. 

[a] Amendment of petition.—In an 
action by a commissioner of school 
lands to sell forfeited land, if the for- 
mer owner, seeking to redeem, prop- 
erly pleads fraudulent conveyance by 
a third person in answer to the fraud- 
ulent claimant, seeking to deprive him 
of the right to redeem, on facts show- 
ing fraud being proven or admitted, 
the court should not dismiss the peti- 
tion to redeem, nor the bill of the state 
as to the particular tract, sought to 
be redeemed, without giving the re- 
demptioner the right to amend, so as 
to make out a case established by 
proof. State v. Altizer Coal Land Co., 
128 S.H. 286, 98 W.Va. 563. 

65. State v. Sergent, 111 S.E: 304, 
90 W.Va. 358. 

[a] As for instance, where one 
seeking to redeem forfeited lands 
shows by his petition that he has 
made or joined with others in a deed 
or contract settling or compromising 
a suit against him and others involv- 
ing his right and title to such lands, 
whereby he granted to the advtrse 
claimant all his right, title, and in- 
terest therein. State v. Sergent, 111 
S.E, 304, 90 W.Va. 358, j 
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no notice thereof, and such proceedings, and deeds 
made thereunder, will be set aside as a cloud on his 
title.®® 

[§ 2201] e. Operation and Effect. Under a stat- 
ute giving all the state’s title to forfeited land re- 
deemed, a valid decree of redemption is, in effect, 
a grant by the state of the land redeemed to the 
party redeeming it,°? one redeeming the land takes 
not only the title redeemed, but also any other title 
vested in the state at the time of the redemption, 
however acquired,** and by virtue of the general 
principles of estoppel, he also takes any title sub- 
sequently acquired by the state other than from him, 
by forfeiture or otherwise.°® The title acquired by 
redemption is retroactive in character, and the party 
redeeming may maintain an action for a trespass 
committed while the title was vested in the state.7° 
The decree of redemption works a redemption al- 
though the amount paid is too small.7+ 

Redemption money paid by stranger. Where a 
statute authorizes redemption of land forfeited for 
nonpayment of taxes by payment of taxes, costs, and 
penalties due up to the time of such payment, at any 
time before a sale of the land shall actually be made, 
and such payment is made by a stranger, the pay- 
ment inures to the benefit of the former owner and 
title revests in him because the land is no longer 
delinquent." 

Conveyance after forfeiture and before redemp- 
tion. Where the former owner who, subsequent. to 
forfeiture, conveyed the land with general warranty 
of title, redeemed the land after conveyance, the title 
so acquired is at once transferred to and vested in 
the grantee."® 

Collateral attack. The decree of redemption is 
not subject to collateral attack,’* either by third 
persons or by the state on the ground that the sum 
paid to redeem was less than the amount actually 
due,*® or for want of jurisdiction in the court to 
render the decree.’® 

[§ 2202] 12. Actions To Set Aside or Test: Va- 
lidity. Under a statute providing that an action to 


66. Simmons Creek Coal Co. v.] supra. 


[a] 


TAXATION. 


ered,°” the state 
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test the validity of a forfeiture may be brought by 
any party interested therein before purchase of the 
forfeited land from the state, it is not necessary 
that plaintiff should bring himself within what are 
called “the acknowledged heads of equity.”77 The 
right of action given is the right to test generally, 
and without limitation,’® and is not restricted to 
eases in which the forfeiture is upon its face valid, 
but enables any party interested to have the ques- 
tion of validity determined, whether the forfeiture 
and proceedings are upon their face valid or void.’° 
The complaint in such an action need not allege that 
the forfeited land has not been purchased from the 
state, the purchase, if any, from the state being a 
matter of defense.8° Where a statute permits set- 
ting aside a forfeiture only on proof of payment 
of taxes,*! it has no application where the forfeiture 
is absolutely void and title has never vested in the 
state.’ ) 

[§ 2203] 13. Release, Remission, and Waiver.** 
Unless prohibited by the constitution,®* it is: com- 


-petent for the legislature to release or remit a for- 


feiture already incurred,®*> but a county board has 
no power to do so.8% The mere retention, on the 
tax books, of the description of the land, without 
charging any taxes against it or collecting any from 
the owner, does not affect a forfeiture incurred dur- 
ing a previous year;®* and it has been held that the 
assessment and collection of taxes for several suc- 
cessive years after the forfeiture has accrued for 
the nonpayment of taxes for the previous year. is 
not deemed to be a waiver of the forfeiture,®® al- 
though it might perhaps be properly regarded as a 
pledge that the owners would be permitted to re- 
deem.®® A-subsequent act of the legislature giving 
further time for the payment of taxes operates as 
a waiver of the forfeiture for the nonpayment there- 
of.8° . 
[§ 2204] 14. Sale of Forfeited Land®1—a. In 
General. Subject to limitations hereinafter consid- 
may sell forfeited lands,®? and in 
land forfeited, it acts as owner 
the state her taxes, and so as to vest 


disposing of the 


Doran, 12 S.Ct, 239, 142 U.S. 417, 35 
L.Ed. 1063. 

67. State v. Central Pocahontas 
Coal Co., 98 S.E. 214, 838 W.Va. 230.. 

[a] Statute is itself a legislative 
grant.—State v. Jackson, 49 S.E. 465, 
56 W.Va. 558; Cecil v. Clark, 30 S.E. 
216, 44 W.Va. 659. 

68. Mills v. Henry Oil Co., 50 S.E. 
157, 57 W.Va. 255; State v. Jackson, 
49 S.B. 465, 56 W.Va. 558. 

69. State v. Central Pocahontas 
Coal Co., 98 S.H, 214, 83 W.Va. 230. 

[a] “hus, one in possession of 
‘land for more than, ten years under 
decree of redemption entered in suit 
to sell such land as forfeited under 
Code (1918) ec 105, §§ 4433-4454, and 
who during such time has paid taxes 
assessed against it, becomes vested 
with title of an adverse claimant un- 
der Const. art 13 § 3, when it is pur- 
chased by the state for nonpayment of 
taxes assessed in the name of such 
adverse claimant and is not redeemed 
within one year after purchase, as 
provided by law.» State vy. Central 
Pocahontas Coal Co., 98 S.E. 214; 83 
W.Va. 230. 

70. Elk Garden Big Vein Coal Min- 
ing Co. v. Gerstell, 121 S.H. 569, 95 W. 
Va. 471, 476, 33 A.L.R. 298. 

“The benefit of the constructive 
possession of the State at the time 
the trespass was committed is trans- 
ferred to the former owner upon the 
redemption of his land and the rein- 
vestment of his title.’ Elk Garden 
Big Vein Coal Mining Co. vy. Gerstell, 


As, for instance, an action for 


\the wrongful removal of coal from 


the land while title was vested in the 
state. Elk Garden Big Vein Coal 
Mining Co. v. Gerstell, 121 S.E. 569, 95 
W.Va. 471, 33 A.LLAR. 298. 

71. Mills v. Henry Oil Co., 50 S.E. 
157, 57 W.Va. 255; State v. Jackson, 
49 S.E. 465, 56 W.Va. 558; Hall v. 
Swann, 19 S.H. 509, 39 W.Va. 353. 

72. Dixon v. Hockady, 15 S.H. 342, 
36 S-C..60; 

73. Waggoner v. Wolf, 1. S.E. 25, 
28 W.Va. 820. 

74 Mills v. Henry Oil Co., 50 S.E. 
157, 57 W.Va. 255. 

75. State v. Jackson, 49 S.H. 465, 56 
W.Va. 558. 

76. Cecil v. Clark, 30 S.E. 216, 44 
W.Va. 659. 

77. Willard v. Redwood County, 22 
Minn. 61. 


78. Willard v. Redwood County, 


supra. 

79. .Willard v. Redwood County, 
supra. 

80.. Willard v. Redwood. County, 
supra. 

81. See Surget v. Newman, 9 So. 


561, 43 La.Ann. 873; In re Aztec Land 
Co., 2 La.A. (Orleans) 315. 

82. Tensas Delta Land Co. y. 
Fleischer, 62 So, 129, 1382 La. 1021. 

83. Of penalties see supra § 2149. 

84. Lewis v. Yates, 59 S.E. 1073, 
62 W.Va. 575 (the legislature cannot 
prevent forfeitures, and transfers, 
which the constitution says shall oc- 
cur so as to make the land yield to 


‘superior title in persons who have put 


themselves within certain conditions 
prescribed thereby). 

85. Van Gunden v. Virginia Coal, 
etc. Co,,), 52... 838) 3,C.C.A. 294.0) See 
ete v. Swann, 19 S.E. 509, 39 W.Va. 


[a] Particular statute.—Va. Act 
March 19, 1832, providing for the re- 
lease of forfeitures of land for non- 
payment of taxes, applied only to the 
years prior thereto, and did not af- 
fect the sales directed by the act of 
March 10, 1832, for failure to pay tax- 
es thereafter accruing. Van Gunden 
v, Virginia Coal & Iron Co., 52 F. 838, 
3. GC.C.A, 294, ; 

86. Madison County y. Smith, 95 
Ill. 328.. 

87. Hill v. Denton, 86 S.W. 402, 74 
Ark. 463. 

&8..Hodgdon v. Wight, 36 Me. -326. 

89. Hodgdon v. Wight, supra. 

90. Clarke vy. Strickland, 5 F.Cas. 
No. 2,864, 2 Curt. 439. 

91. Form, contents, and effect of 
tax deeds see supra § 1880 et seq. ~ 

92. See infra text and notes 95—4. 

[a] In Minnesota Rev. L. (1905) § 
936, is a revision and restatement of 
Gen. L. (1902) p 28 c 2 § 52, and refer- 
ence to land forfeited under § 936 in 
the notice for a forfeited sale is in 
legal effect a reference to lands for- 
feited under Gen. L. (1902) p 28 ¢ 2 § 
52. Minnesota Debenture Co. v..Scott, 
119 N.W. 391, 106 Minn. 32. 

_93. Marsh v. Erwin, 244 S.W. 441, 
155 Ark. 371. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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and proprietor disposing of its own rather than as 
a ereditor.°* Where the forfeiture is for any rea- 
son void, an attempted sale of the land as forfeit- 
ed is void and the purchaser acquires no title. 
Nor can a sale be made of land as forfeited before 
the forfeiture becomes complete and absolute,®® or 
before the time within which the former owner is, 
by statute, authorized to redeem has elapsed.°? And 
where land has once been sold as forfeited for non- 
entry on the tax books or for nonpayment of taxes 
in proceedings had for that purpose,®® or has been 
transferred by the constitution to one who has com- 
plied with its provisions,®® the state cannot again 
sell the land for any forfeiture then existing, but 
only where the title so sold or transferred has been 
itself forfeited,! because all title then in the state 
by reason of the forfeiture has passed out of it by 
the sale or transfer, and it has no title to convey.? 
The state cannot sell land as forfeited in a proceed- 
ing for that purpose to which a third person claim- 
ing the land is made a party, where the title of the 
latter is found superior to that of the state.2 Where 


_ land has not, in fact, been forfeited, the state, of 


course, cannot sell it as such or convey any title 
because it has none.* 

Estoppel to deny forfeiture. The state is not es- 
topped, in a suit to sell land as forfeited for non- 
entry for taxation, by a void deed for the same land 
sold by a sheriff for nonpayment of taxes assessed 
thereon.® 

[§. 2205] b. Lands or Interests Subject to Sale. 
Although the statute may contemplate a sale of for- 
feited lands which are usually bought and sold by 
acreage—in other- words—rural lands—rural lands 
which have been surveyed into lots may be sold as 
forfeited lands where they are valuable only for 
their timber, or for pasturage or agriculture.® So 


94. Leathem, etc., Lumber Co. v. 


TAXATION 


[61 C.J.] 1511 


it has been held that an unplatted tract of land con- 
sisting of thirty-one acres, situated within the lim- 
its of a city, is a “lot,” within a statute authoriz- 
ing the sale of lots in towns and cities, forfeited for 
nonpayment of taxes, for the taxes, penalties, and 
costs charged against them.?’ Where by statute for- 
feiture of an undivided interest is not redeemable 
but the forfeiture must be of. the value of the fee 
simple title, a sale of the undivided interest in the 
forfeited land is void.8 

[§ 2206] c. Amount of Land Sold. Statutory 
provisions that all of each tract forfeited, whether 
in whole or in parts, and not merely such a part 
thereof as will pay the taxes and costs, shall be sold,® 
is mandatory.1° However, in the absence of stat- 
utory restriction, it is not necessary that all of a 
subdivision of land forfeited to the state be sold, 
but any part of it may be sold by appropriate de- 
seription;++ and where it is desirable or necessary 
to sell only certain parts of the tract forfeited, the 
court should prescribe what parts thereof shall be 
sold, and a judgment authorizing a sale of the tract 
as a whole, or in parcels to suit the purchaser is er- 
roneous.12, Where part of a tract forfeited for 
nonpayment of taxes has passed to taxpaying ad- 
verse occupants, the court should direct the sale 
of the entire tract, the purchaser taking under the 
rule of caveat emptor and acquiring title only to 
the land which has not passed to the adverse oc- 
cupants.+ 

[§ 2207] d. For What Taxes and Charges Sold. 
A statute merely providing for the sale of the prop- 
erty forfeited to the state for unpaid taxes was not 
intended to apply to future, but only to prior, tax- 
es.14 But a statute requiring the payment of cur- 
rent taxes upon land forfeited to the state at a tax 
sale is mandatory and issuance of a tax deed by the 


Nalty, 33 So. 354, 109 La. 325; Twiggs 


Nalty, 33 So. 354, 109 La. 325. 

95. Union Sawmill Co. v. Pagan, 
299 S.W. 1012, 175 Ark. 559; Frizzell 
v. Lowe, 294 S.W. 996, 174 Ark. 287; 
Cotton v. White, 199 S.W. 116, 131 
Ark. 273; Brinneman y. Scholem, 128 
S.W. 584, 95 Ark. 65; Henry v. Knod, 
85.S.W. 1130, 74 Ark. 390; George v. 
Cole, 33 So. 784, 109 La. 816; Hannel 
v. Smith, 15 .Ohio 134; Twiggs v. 
Chevallie, 4 W.Va. 463. 

[a] "Title to land in state at time 
of forfeiture.—A deed purporting to 
convey land as having been forfeited 
to the state for taxes is ineffective to 
convey any title where, at the time of 
the alleged forfeiture, the land was 
not subject to taxation, being prop- 
erty of the state. Union Sawmill Co. 
v. Pagan, 299 S.W. 1012, 175 Ark. 559; 
Brinneman v. Scholem, 128 S.W. 584, 
95 Ark. 65; Muskegon Lumber Co. v. 
Brown, 51 S.W. 1056, 66 Ark. 539; Joy- 
ner v. Harrison, 19 S.W. 920, 56 Ark. 
276. 

[b] Where land is forfeited as be- 
longing to one having no interest in 
it, a sale of the land as forfeited is 
void and does not divest the title of 
bona fide owners. Twiggs v. Cheval- 
lie, 4 W.Va. 463. 

96. Morrill v. Scott, 61 F. 769; St. 
Louis Refrigerator & Wooden Gutter 
Co. v. Langley, 51 S.W. 68, 66 Ark. 48. 

[a] Thus, during the pendency of 
an overdue tax suit to set aside a for- 
feiture of certain land for taxes, the 
commissioner of state lands had no 
authority to issue a donation certifi- 
cate and deed based upon such for- 
feiture. St. Louis Refrigerator & 
Wooden Gutter Co. v. Langley, 51 S. 
Ww. 68, 66 Ark. 48. 

97. Kentucky Union Co. v. Com- 
monwealth, 108 S.W. 931, 110 S.W. 
398, 128 Ky. 610, 33 Ky.L. 9, 49, 587 


x 


ie ola 31 S.Ct. 171, 219 U.S. 140, 55 L.Ed. 
1 


fa] Thus, under a statute author- 
izing the owner to purchase back the 
land forfeited before or during the 
term of. court next succeeding the 
term at which judgment of forfeiture 
was entered, a judgment of sale of 
land so forfeited at the term at which 
the judgment of forfeiture was en- 
tered is void, as precluding the owner 
from exercising his right to repur- 
chase. Kentucky Union Co. v. Com- 
monwealth, 108 S.W. 931, 110 S.W. 
398, 128 Ky. 610, 338 Ky.L. 9, 49, 587 
faft 632) :S:@68 11-71,).219 OS, .140, 55, dG. 
Ed. 1387]. 

98. Virginia & West Virginia Coal 
Co. v. Charles, 251 F. 83 [aff 254 F. 
379, 165 C.C.A. 599, error allowed 255 
F. 992, 167 C.C.A. 671, and dism 40 S. 
Ct. 345, 252 U.S. 569, 64 L.Ed. 720]; 
State v. Garnett, 66 S.BH. 98, 66 W.Va. 
106. 
99. State v. Garnett, supra; State 
v. King, 63 S.E. 468, 64 W.Va. 546; 
State v. Harman, 50 S.E. 828, 57 W. 
Va. 447; State v. Jackson, 49 S.E. 465, 
56 W.Va. 558; State v. Collins, 35 S.E. 
840, 48 W.Va. 64. 

1. State v. Garnett, 66 S.E. 98, 66 
W.Va. 106; State v. Collins, 35 S.E. 
840, 48 W.Va. 64. ’ 

[a] Forfeiture of junior claim- 
ant’s title—Where a title transferred 
to a junior claimant on forfeiture of 
senior claimant is itself forfeited, for 
any ‘reason, the state may, of course, 
sell the land as forfeited. State v. 
Jackson, 49 S.E. 465, 56 W.Va. 558. 

2. State v. Garnett, 66 S.E. 98, 66 
W.Va. 106. 

3. State v. Harman, 50 S.E. 828, 57 
W.Va. 447. 

4 U. S. v. Wythe County Iron & 
Zine. Corporation, “1t -F.(2d)—-9T1; 
Leathem & Smith Lumber Co. v. 


v. Chevallie, 4 W.Va. 463. 

5. State v. Reger, 114 S.E. 608, 92 
W.Va. 76. 

6. State v. Lockyer, 106 So. 748, 
140 Miss. 808. 

7 Texarkana Water Co.. v. State, 
35 S.W. 788, 62 Ark. 188. 

8 Allen y. La’ Follettee, 120 S.H. 
176, 94 W.Va. 700. 

9. See statutory provisions. 

10. State v. Felty, 155 S.E. 122; 109 
W.Va. 384. 

11. Brown y. Bouslog, 118 So. 346, 
151 Miss. 664. 

12. Kentucky’ Union Co. v. Com., 
108 S.W. 931, 128 Ky. 610, 338 Ky.L. 
9, 49, 110 S.W. 398, 33 Ky.L. 587 faff 
SL S.C Til, 219 00.8) 240555 Eavd; 
137]. 

13. Davidson v. Lewis, 
538,159 Ky. 798, 803. 

14. State ex rel. Ory v. Labranche, 
34 La.Ann. 538. 

[a] Amount less than taxes due.— 
Under Gen. St. (1894) § 1616, in for- 
feited tax proceedings, the state audi- 
tor was authorized to order and direct 
the sale of forfeited land for less 
than the taxes, interest, and costs 
for which they were struck off to the 
state, including presently due taxes 
on a showing that the land was of 
less value than the total taxes against 
it. Leach vy. Woodhill Realty Co., 194 
N-W. 104, 156 Minn. 73. 

[b]. Tacking taxes anterior to tax 
title—Where the state undertakes to 
tack taxes anterior to plaintiff’s tax 
title to a subsequent forfeited sale, 
the objection of the excessive amount 
should be interposed by answer; and, 
where no such objection is interposed, 
the mere excess does not necessarily 
avoid it. Minnesota Debenture Co, vy. 
Scott, 119. N.W. 391,106 Minn. 32. 
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state without the payment of taxes due, although 
it is not delinquent at the time it is executed, trans- 
fers no title to the purchaser.'® A statute requir- 
ing an intending purchaser of lands forfeited to the 
state for taxes to pay all taxes for which the land 
was sold, and all the costs incident to such sale, 
and all taxes and costs accrued thereon since such 
sale, means any one particular sale of land for tax- 
es to the state and the “taxes and costs accrued” 
are those which have accrued since that one particu- 
lar sale under which the purchaser is buying.*® 

[§ 2208] e. Conditions Precedent. Since it is es- 
sential to the validity of a forfeiture that there 
should have been a valid assessment of the land,+* 
it follows that if the assessment was invalid a sale 
is a nullity because the forfeiture on which it is 
based is void.1® Also since land cannot be forfeit- 
ed without a strict compliance with the provisions 
prescribing the steps necessary to be taken as a 
prerequisite to a valid forfeiture,t®-it follows that 
if these provisions were not complied with a sale 
of the land is invalid,?° and the deed pursuant to 
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[§§ 2207-2209 


the list of land forfeited be forwarded to the offi- 
cer designated by statute and duly certified’? or 
authenticated;2° that it be shown by record, required 
to be kept for that purpose, that the land was pre- 
viously offered at delinquent sale and not sold for 
want of bidders,?4 and that a notice or published 
advertisement of the intended sale should be given 
in the manner directed by statute.?° ; 
[§ 2209] f. Proceedings for Sale. In West Vir- 
ginia, under statutes now existing,?® the proceed- 
ing is a judicial one?? to which the former owner 
must be made a party,?* and process must issue 
against the owner and all unknown persons having 
or claiming the land and be served on them and in 
default of service publication must be made;??® 
the case. must be referred to a commissioner for a 
report of matters designated by the statute;*° all 
persons claimants must appear before him; ex- 
ceptions may be filed to the report and a hearing 
take place on the report and exceptions, a decree 
of sale may be entered, if the land be found liable, 
and the sale reported to the court for its action.*? 


sale conveys no title.?+ 
it is indispensable to the validity 


15. Hoyt v. Chapin, 89 N.W. 850, 
85 Minn. 524, 527. 

“The object of the statute is to se- 
cure payment of all outstanding tax- 
es and leave nothing at the time of 
the sale which could raise a question 
of the validity of any tax claims on 
the property; hence there was a sub- 
stantial reason, affecting the public 
revenues, why the legislature should 
require all taxes, either current or 
delinquent, to be liquidated by pay- 
ment thereof into the treasury before 
the tax deed could issue.” Hoyt v. 
Chapin, supra. 

16. Louisville, N. O. & T._Ry. Co. 
v. Buford, 19 So. 584, 73 Miss. 494. 

17. See supra § 2178. 

18 Frizzell v. Lowe, 294 S.W. 996, 
174 Ark. 287; Cotton v. White, 199 S. 
Wit et hGe Loker e io gio see ete ela. 
Smith, 15 Ohio 134. 

{a] Rule applied (1) where the 
land was not sufficiently described or 
identified (Frizzell v. Lowe, 294 S.W. 
996, 174 Ark. 287; Hannel v. Smith, 
15 Ohio 124) (2) or was not assessed 
in the county where the land was sit- 
uated (Frizzell v. Lowe, supra). 

[b] imitation of rule is that an 
assessment, irregular in being for an 
amount of taxes less than due, will 
not avoid a forfeiture or a sale for 
such forfeiture for the reason that 
such irregularity favors, rather than 
injures, the former owner. Summers 
v. Brown, 248 S.W. 571, 157 Ark. 509. 

19. See supra § 2179. 

20. U.S.—Hodgdon v. Burleigh, 4 
F, 111; Clark v. Strickland, 5 F.Cas. 
No. 2,864, 2 Curt. 439; Raymond v. 
Longworth, 20 F.Cas.No. 11,595, 4 Mc- 
Lean 481. 

Ark.—Muskegon Lumber Co. v. 
Brown, 51 S.W. 1056, 66 Ark. 529. 

La.—Bell v. Taylor, 37 La.Ann, 56. 

Me.—Tolman vy. Hobbs, 68 Me. 316. 

Minn.—McQuade v. Jaffray, 50 N. 
W. 2838, 47 Minn. 236. 

Ohio.—Magruder v. Esmay, 35 Ohio 
St. 221; Straub v. Hilker, 155 N.E. 
867, 24 OhioApp. 90. 

S.C.—Owens v. Owens, 25 S.C. 155. 

21. Magruder v. Hsmay, 35 OhioSt. 
221;- Straub v. Hilker, 155°N.H. 867, 
24 OhioApp. 90; Owens v. Owens, 25 
SiG. 11552. ; 

22. Muskegon Lumber Co. vy. 
Brown, 51 S.W. 1056, 66 Ark. 539. 

23. Straub v. Hilker, 155 N.E. 866, 
24 OhioApp. 90; Raymond y. Long- 
worth, 20 F.Cas.No. 11,595, 4 McLean 
481 [Ohio] (such list must be au- 
thenticated by the seal of the office of 
the auditor of state). 


If so provided by statute, 
of the sale that 


24. Magruder v. Esmay, 35 Ohio 


St. 5 . 

25. U.S.—Hodgdon v. Burleigh, 4 
F. 111: Clarke v. Strickland, 5 F.Cas. 
No. 2,864, 2 Curt. 439. 

La.—Bell v. Taylor, 37 La.Ann. 56. 

Me.—Tolman y. Hobbs, 68 Me. 316. 

Minn.—Kipp v. Dawson, 17 N.W. 
961, 18 N.W. 96, 31 Minn. 373. 

Ohio.—Straub vy. Hilker, 155 N.E. 
867, 24 OhioApp. 90. 

[a] Amount of taxes.—(1) Publi- 
cation of the amount of taxes in the 
advertisement is necessary when so 
provided by statute. Clarke v. Strick- 
land, 5 F.Cas. No. 2,864, 2 Curt. 439; 
Tolman v. Hobbs, 68 Me. 316. (2) 
And the inclusion of taxes not due 
renders the sale void. Clarke v. 
Strickland, supra. 

[b] Description of property in ad- 
vertisement (1) must comply with the 
statutory requirements, or the sale 
will be void. Bell v. Taylor, 37 La. 
Ann, 56. (2) It is a sufficient descrip- 
tion of land to state the township and 
range in headings or cross lines, in- 
stead of opposite the descriptions of 
the subdivisions of sections, provided 
it clearly appears from the published 
list whether the cross line refers to 
the descriptions following or those 
preceding it. McQuade v. Jaffray, 50 
N.W. 233, 47 Minn. 326. 

[c] Publication of forfeited list.— 
(1) A provision that the forfeited list 
should be appended to the delinquent 
list, implies that both should be pub- 
lished together in the same newspa- 
per. Hence, if the newspaper in 
which the delinquent list should be 
published was properly designated, 
this was sufficient for both lists. 
Kipp v. Dawson, 17 N.W. 961, 18 N.w. 
96, 31 Minn. 373. (2) And the mere 
fact that the forfeited list was not 
published in immediate connection 


with the delinquent list (the space | 


of half a column intervening in this 
case) did not invalidate the publica- 
tion. McQuade y. Jaffray, 50 N.wW. 
233, 47 Minn, 326. 

{[d] Specifying time of sale.— 
Where the statute provided that the 
sale of the forfeited list should be 
made immediately follawing the de- 
linquent sale, and, the delinquent sale 
commenced Monday, September 19, 
and continued up to and including 
Saturday, September 24, it was held 
that a notice was sufficient which 
fixed the time of sale of the forfeited 
list_on Monday, September 26. Kipp 
v. Dawson, 17 N.W. 961, 18 N.W. 96, 
31 Minn, 3738. 


In proceedings of this character the state must al- 
lege and prove that the land has been forfeited,*? 


26. See statutory provisions. 

[a]. Formerly (1) in West Vir- 
ginia, a sale of land forfeited to the 
state was purely administrative and 
not judicial in the sense that it in- 
volves litigation between parties. 
Poteet v. County Commissioners, 3 
S.E. 97, 30 W.Va. 58; .MecClure. v. 
Mauperture, 2 S.E. 761, 29 W.Va. 633; 
McClure v. Maitland, 24 W.Va. 561. 
(2) And the former owner of the land 
was neither a necessary nor proper 
party thereto. McClure v. Mauper- 
ture, supra; McClure v. Maitland, su- 
pra; De Forest v. Maitland, 40 F. 375 
{foll McClure v. Maitland, supra]. . 

[b] Retroactive operation of stat- 
ute.—The West Virginia statute of 
March 18,.1882, providing for service 
of process, by publication on claim- 


ants of land alleged to be forfeited ~ 


for nonentry on the county tax books, 
in. proceedings for the sale thereof, 
did not apply to proceedings alread 

commenced; and, as the prior statut 

(Acts [1872-1873] p 449) in relation 
to such sales did not provide for sum- 
moning persons interested in the 
land, an attempted service of process 
by publication, under the old statute, 
was a mere nullity. 
72 EH. 701, 19 C.C.A? 654, 

27. Wiant v. Hays, 18 S.E. 807, 38 
W.Va. 681, 23 L.R.A. 82. And see 
cases infra this section. 

28. Wiant v. Hays, supra. 

29. Wiant v. Hays, supra. 

30. Wiant v. Hays, supra. 

31. Wiant v. Hays, supra. 

32. State v. Bear Mountain Coal 
Co., 128 S.E. 84, 99 W.Va. 183; ‘State 
v. Guffey, 95 S.E. 1048, 82 W.Va. 462; 
State v. Workman, 88 S.E. 386, 77 W. 
Va. 728. 

[a] Presumptions and burden of 
proof.—There is a presumption of the 
entry of land for taxes and payment 
thereon in favor of the owner; and 
in proceedings by the state to sell 
land as forfeited the burden is on it 
to establish the contrary. State v. 


-Bear Mountain Coal Co., 128 S.E. 84, 


99 W.Va. 183. 

[b] Nonentry on land books.—In 
a bill by the state to sell as forfeited 
for nonentry on the land book for five 
successive years undivided interests 
or estates in oil and gas under vari- 
ous tracts of land, it is not sufficient 
merely to allege that upon the segre- 
gation of such undivided estates they 
were not thereafter entered on the 
land books, the presumption being 
that when the whole of such segre- 
gated estates have not been separate- 


For later cases, developments and changes in the law see Annotations, same title and section number, 


Cook v. Lasher, . 


§§ 2209-2212] 


and identify and locate with certainty the land al- 
leged to have been forfeited,** so as to enable ad- 
verse claimants to determine whether the lands 
claimed by them are within the boundaries supposed 
to be sold.** The court has jurisdiction to deter- 
mine the liability of the land to sale as forfeited,?® 
and all matters affecting title to the land,?* and 
the decree binds all parties and their privies*? and 
is prima facie conclusive as to all persons, including 
strangers to the suit, and is not subject to collateral 
attack.*§ 

Order for sale. An order for sale in these pro- 
ceedings need not designate the date to redeem, 
where under the statute regulating the proceedings 
the rights of the purchaser do not attach until con- 
firmation of the sale.*® 

Claimant of surplus. The court may, in proceed- 
ings of this character, allow one claiming right to the 
surplus proceeds of its sale to file his petition asking 
that such surplus be paid to him.*°® 

[§ 2210] g. Mode and Conduct of Sale. Sales of 
land forfeited for taxes must be made by officers 
designated by statute for that purpose,*! at the 
time fixed by statute;*? and the sale must be pub- 
lie,t® and for eash,** to the highest bidder.*® 

[§ 2211] h. Who May Purchase. The original 
owner of land, sold as forfeited for nonpayment of 
taxes, may purchase the land and acquire title’on 
payment of an amount sufficient to satisfy all taxes, 
damages, and costs and must do so if he desires to 
retain the land.t® Where land on which an agent 
of the owner has paid taxes for several years un- 
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der an erroneous description furnished him by the 
owner is forfeited for nonpayment of taxes and 
sold to a third person after the period of redemp- 
tion had expired, such third person at the time of 
the purchase giving the agent an option to purchase 
the land for himself, the latter may, without vio- 
lating any duty to the heirs of the owner, buy the 
land for himself in accordance with the option, the 
forfeiture having oceurred without any default or 
fraud on his part.47 

Claimant of forfeited land in possession is not 
debarred from acquiring title to the forfeited land 
from the state where he was not to blame for the 
forfeiture, and stands in no such relation to the 
former owner of the land as makes it unjust or in- 
equitable that he should set up the title so acquired 
against her.48 Where a husband’s land was forfeit- 
ed to the state for nonpayment of taxes subsequent 
to his death, and the surviving wife subsequent to 
such forfeiture moved on the land with her second 
husband, who subsequently took a donation deed to 
the land from the state, with knowledge on the part 
of the surviving children that he did not take the 
deed as the wife’s agent to enable her to obtain ti- 
tle thereto, but claimed the land in his own right, the 
children as the husband’s heirs at law did not own 
the land on the theory that the surviving wife had 
redeemed the land and extinguished the tax title.49 

[§ 2212] i. Operation and Effect of Sale.°° The 
purchaser acquires all title or titles possessed by the 
state at the time of the conveyanee,*! although not 
mentioned in the deed, as a vendor cannot set up 


ly valued and entered for taxation, 
they have continued to be entered and 
valued along with the other estate or 
estates in the land as an entirety, and 
the bill should contain allegations 
sufficient to overcome this presump- 
tion; and the facts alleged that the 
tracts out of which such undivided 
interests were reserved or granted 
were entered on the land books as 
“surface” and that the said mineral 
estates were not subsequently valued 
or entered or taxed are not sufficient 
to overcome the presumption. that 
they continued to be entered and 
taxed as before severance. State v. 
Guffey. 95 S.E. 1048, 82 W.Va. 462. 

33. State v. Bear Mountain Coal 
Co., 128 S.E. 84, 99 W.Va. 183; State 
v. Snyder, 107 S.E. 118, 88 W.Va. 457; 
State v. Workman, 88 S.E. 386, 77 W. 
Va. 728. 

$4. State v. Snyder, 107 S.E. 118, 
88 W.Va. 457. 

35. State v. Harman, 50 S.E. 828, 
57 W.Va. 447. 

36. William James Sons Co. v. 
Hutchinson, 90 S.E. 1047, 79 W.Va. 
389: State v. Harman, 50 S.E. 828, 37 
W.Va. 447. 

[a] Right of claimants adverse to 
state may be tried. State v. Harman, 
50 S.E. 447, 57 W.Va. 447. 

37. William James Sons Co. v. 


Hutchinson, 90 S.E. 1047, 79 W.Va. 
389. 
[a] Purchaser a quasi party.—A 


purchaser at a sale of lands forfeited 
for nonpayment of taxes becomes a 
quasi party, and is bound by all the 
decrees affecting his rights. State v. 
Murphy, (W.Va.) 153 S.E. 149. 

[b] Infants properly before court 
are bound by the decree of sale where 
not appealed from or reversed, and 
there being no saving in the statute 
of limitations in their favor, the de- 
eree is conclusive of their rights un- 
less a fina] bill of review is filed with- 
in the time prescribed by statute in 
such cases. Musick v. Musick, 138 
S.E. 458, 104 W.Va. 27. 

{[c] Recital in decree that the land 
was forfeited in the name of a cer- 
tain designated owner is prima facie. 


evidence of the fact of forfeiture and 
of the court’s jurisdiction to decree a 
sale. Rowland Land Co. v. Barrett, 
75 S.E. 57, 70 W.Va. 703. 

38. William James Sons Co. v. 
Hutchinson, 90 S.E. 1047, 79 W.Va. 
389; Rowland Land Co. v. Barrett, 75 
S.E, 57, 70 W.Va. 703; Feder v. Hager, 
71 S.E. 107, 69 W.Va 60; State v. 
Jackson, 49 S.E. 465, 56 W.Va. 558; 
State v. Sponaugle, 32 S.E. 283, 45 W. 
Va. 415, 43 L.R.A. 727; Holley River 
Coal Co. v. Howell, 15 S.E. 214, 36 W. 
Va. 489. 

[a] Irregularities in proceedings 
for the sale of forfeited land will not 
invalidate the proceedings so as to 
render them void as between the pur- 
chaser and a third party in a col- 
lateral proceeding. Hitchcox v. Raw- 
son, 14 Gratt. (55 Va.) 526. 

39. State v. Felty, 155 S.H. 122, 109 
W.Va. 384. 

40. Wiant v. Hays, 18 S.E. 807, 38 
W.Va. 681, 23 L.R.A. 82. 

{a] Formerly this was not permis- 
sible under provisions prescribing a 
different method of procedure to re- 
cover the surplus. McClure v. Mait- 
land, 24 W.Va. 561. ae 

41. See statutory provisions. 

[a] County auditor.—Johnson v. 
Fraser, 127 N.W. 474, 128 N.W. 676, 
112 Minn. 126. 

{[b] Sheriff or deputy.—Under the 
Virginia statutes of 18138-1814 the 
sheriff, or any of his deputies, has au- 
thority to make sale of land forfeit- 
ed for nonpayment of taxes. Wilson 


|v. Doe ex dem. Bell, 7 Leigh (34 Va.) 
| 22 


Tel Tax collectors (1) have au- 
thority to collect taxes on forfeited 
land and for this purpose can sell 


‘land forfeited to the state (Garner v. 


Anderson, 27 La.Ann. 338 [expl Hall 
v. Hall; 23 La.Ann. 135, as having 
been decided under an earlier statute 
eontaining different provisions]; Mor- 
rison v. Larkin, 26 La.Ann. 600), (2) 
reserving to the former owner ‘the 
right of redemption according to the 
statutory provisions on’ the subject 
(Garner v. Anderson, supra). 

42. .Bender v. Pungan, 12 S.W. 795, 


99 Mo. 126. 

43. Bender v. Dungan, supra. 

44. Peo. v. Cant, 103 N.E. 232, 260 
Tll. 497. 

45. Peo. v. Cant, supra. 

46. Atkins v. Lewis, 14 Gratt. (55 
Va.) 30. 

47. Whitehead v. Curry, 7 So. 497, 
67 Miss. 637. , 

48. McFarlane v. Grober, 69 S.W. 
56, 70 Ark. 871, 91 Am.S.R. 84. 

49. Lefevers v. Dierks Lumber & 
Coal Co., 255 S.W. 554, 161 Ark. 67. 

50. Disposition of taxes collected 


| generally see infra § 2234 et seq. 


51. McFarlane v. Morgan, 248 S. 
W. 257, 157 Ark. 97; Walker v. Tay- 
lor, 43 Ark. 543; Wall v. Rabito, 70 
So. 531, 138 La. 609; Smith vy. Chap- 
man, 10 Gratt. (51 Va.) 445; Smoot ~ 
v. Yokum, 134 S.E. 737, 102 W.Va. 
189; State v. Jackson, 49 S.H. 465, 
56 W.Va. 558; Bowman v. Dewing, 16 
S.B. 440, 37 W.Va. 117; Holley River 


Coal. Co. v. Howell, 15° S.E. 214, 36 
evs 489; Strader v. Goff, 6 W.Va. 
[a] Thus (1) where land is for- 


feited to the commonwealth under 
distinct titles, upon a proceeding to 
have the land sold under either title, 
the sale and conveyance passes all 
the title vested in the commonwealth 
under both titles. Smith v. Chap- 
man, 10 Gratt. (51 Va.) 445. (2) And 
where a senior title is forfeited and 
transferred to the holder of a junior 
title, and the junior title subsequently 
becomes forfeited, a sale by the state 
will pass both titles to the purchaser. 
State v. Jackson, 49 S.H. 465, 56 W. 
Va. 558. 

fb]; In Minnesota the deed yests 
the grantee with complete title to the 


land under the express provisions of 


Rev. St. (1905) § 9388, subject to the 
defense that the tract and parcel are 
exempt from taxation, or that the 
taxes for which such tract or parcel 
sold at the tax sale had been paid, as 
expressly provided by § 940. Johnson 
v. Fraser, 127 N.W. 474, 112 Minn. 
126; Hage v. St. Paul Land & Mort- 
gage Co., 120 N.W. 298,-107 Minn. 350. 
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against his vendee any title which he held at the 
time of the sale;°? and this rule has been applied 
whether the title was acquired by forfeiture, no 
matter under what title or in whose name the for- 
feiture oceurred,°* or otherwise.°* 

After-acquired title. In the absence of statutes 
providing otherwise, only such title as the state 
has at the time of executing the conveyance passes ;°° 
but by virtue of statutes, in some jurisdictions, ti- 
tle subsequently acquired vests in the grantee pur- 
chaser, whether the title is acquired by forfeiture, 
adverse possession, or otherwise, the statute cre- 
ating an estoppel to set up subsequently acquired 
title,5® as in the case of conveyances by indiyid- 
uals.°7 

Void sale. If the sale is for any reason void, as, 
for instance, where the forfeiture itself is void,°® 
or where the statutory conditions precedent to sale 
have not been complied with,°® or where the sale 
has not been conducted in the manner required by 
statute,®° the purchaser acquires no title and his 
oceupancy of the land so purchased is a trespass.** 
In the absence of statutory authorization, the pur- 
chaser at a void sale is not entitled to recover back 
the purchase money;°? but, by statute, in some 
jurisdictions the purchaser failing to acquire title 
to property sold as forfeited for taxes is entitled to 
recover back the amount paid by him, plus inter- 
est.63 And it has been held that where a sale of 
land has been adjudged to be void, the purchaser, 
on the principle of subrogation, is entitled to a lien 
on the land for the purchase money to the extent 
that the purchase money has discharged the lien for 
taxes, but he is only entitled to a lien to that ex- 
tent.®* 

[§ 2213] j. Payment. Although a statute pro- 
vides that state bonds shall be receivable for amounts 
due the state for the purchase of property forfeited 
to the state for delinquent taxes, a purchaser. of land 
so forfeited cannot compel the tax collector to ac- 
cept state bonds in payment where the property is 
burdened with taxes due both the state and city 


and where the constitution directs that all taxes. 


due any municipal corporation can be paid in valid 
warrants, scrip, or floating indebtedness of the mu- 
nicipal corporation.®> 
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[§ 2214] k. Deeds**—(1) In General. The con- 
veyance on sale of forfeited land should be made 
by, ite officer designated. by statute for that pur- 

ose.°® 
Power to convey vested in several. Where under 
the statute the sheriff, or any of his deputies, had 
power to sell forfeited land,.it was held that the 
particular officer who made the sale was alone com- 
petent to convey the land to the purchaser.°* Where 
several commissioners in one county are authorized 
to sell, each may convey alone the lands which he 
has declared, forfeited; and all need not join in 
the conveyance,*® but where one commissioner has 
sold and received the price, his suecessor cannot 


_make the conveyance without an order of, court.’° 


Conveyance to wrong person. A commissioner con- 
veys under a power; .and a deed executed by him 
to other persons than those reported by him. to 


| have been the purchasers of the land can avail noth- 


ing where his authority to make it does not appear,** 
unless there has been such a long acquiescence and 
possession under the deed as to justify a presump- 
tion in its favor.7?- ' 

Donation deed executed by the state of lands for- 
feited to it for nonpayment of taxes is governed, as 
to its force and effect, by the law im force at the 
time it is executed.*3 

Proof of forfeiture. Where a tax deed is made 
prima facie evidence of a previous. forfeiture, the 
tax deed must be produced or shown to have been 
lost;. otherwise the actual ‘forfeiture must be 

roved.’4 or 

[§ 2215] (2) Form and Contents. The deed must 
recite enough of the proceedings to show an author- 
ity. to sell the land, and to authorize the officer to 
make the deed,’*® and if so provided by statute the 
deed should, conform as nearly as may be to the 
form prescribed for tax deeds.7® 

Description. The deed should particularly de- 
seribe the property and set forth the amount there- 
of,77 but any description which would be valid in a 
conveyance between individuals will suffice.7®. A 
conveyance of “all the right, title, and interest of 
the state” in certain lands, by virtue of a forfeiture 
for the nonpayment of taxes, is not authorized by 
a statute directing a sale and conveyance of such 


52. Wall v. Rabito, 70 So. 531, 138 
La. 609. 

53. Smith v. Chapman, 10 Gratt. 
(51 Va.) 445; Bowman v. Dewing, 16 
S.E. 440, 87.W.Va..117; Holley River 
Coal Co. v. Howell, 15 S.E. 214, 36 W. 
Va. 489; Strader v. Goff, 6 W.Va. 257. 

54. McFarlane v. Morgan, 248 S.W. 
PAS (set toy (Po 6id aye 

55. St. Louis Refrigerator & Wood- 
en Gutter Co. v. Langley, 51 S.W. 68, 
66 Ark, 48. . 

[a] Reason for rule.—The doctrine 
of estoppel does not apply to a grant 
from the state, so as to pass an after- 
acquired title, and such grant passed 
only the title the state then had. St. 
Louis Refrigerator & Wooden Gutter 
Go vy. Langley, 51 S.W. 68, 66 Ark. 
48. 

56. Smoot v, Yokum, 134 S.E. 737, 
102 W.Va. 189; State v. Central Poca- 
bonbas Coal Co., 98 S.H.-214, 88 W.Va. 

30. A 
57. See Hstoppel § 39. 

58. See supra § 2204. 

59. See supra § 2208. 

60. -See supra § 2210. 

61. Cotton v. White, 199 S.W. 116, 
Ud Ark. 27:33 

[a] “Computation of rent against 
purchaser at forfeited land sale, 


when such sale and the auditor’s deed 
thereunder are found to be invalid, 
should begin only from the time of 
payment or tender to such purchaser 
of the taxes, interest, etc., for the rea- 
son that under section 2910, Revised 
Statutes of Ohio, plaintiff's right of 
possession does not accrue until such 
payment or tender is made.’ Hack v. 
Ligier. 19 OhioCipiCt.+ 233; (236: 
A evada County yv. Dicke 56 
8.W. 779, 68 Ark. 160. v 
: raub v. Hilker, 155 N.E. 867, 
24 OhioApp. 90. are 
64. Smith v. Commonwealth Land 
iteewege Co., 189 S.W. 912, 172 Ky. 


ge State v. Houston, 38 La.Ann. 


66. Tax deeds generally see supra 
§ 1864 et seq. 

67. See cases infra this section. 

68. Wilson v. Doe ex dem. Bell, 7 
Leigh (34 Va.) 22. ; 
_ [a]. Rule applied.—A deed recit- 
ing that the sale was made by the 
sheriff, but executed by a deputy for 
his principal, and acknowledged by 
the deputy for registry as his,. the 
deputy’s, own deed, whereby the land 
sold is’ conveyed to the purchaser, is 
ineffectual to convey the title. Wil- 
son v. Doe ex dem. Beil, 7 Leigh (34 


nae et ll i 

5 iller v. Williams, 1 ratt. 

(56 Va.) 213) 2 oe 
nS ates v. MR Aa supra. 

c on v. ale, 9 Gratt. 

Va.) 194. ay Wns 
a Peay Sot Vv. Lane supra. 

E nider v. Smith, 87 Siw. , 

LA ag he nea 

eber v. Martinez, 

(Orleans) 38. i “ari w 
75. Bender v. Dungan, 12 S.W.:795, 

99 Mo, 126; Woodward v. Sloan, 27 

OhioSt. 592. i 
[a] Recitals that various matters 

are done as required by law amount 
to nothing.—The facts must be set 
out so that the court may see wheth- 
ae on cot oe espe has been com- 
plied with. ender v. Dungan, 

W. 795, 99 Mo. 126. - pee 
76. Bender v. Dungan, ‘supra. 
77. Bender v. Dungan, supra. 

[a] Insufficient description.—A 
deed for unpaid taxes, déscribing the 
property as lot No. » assessed 
to G., in square No. 601 and naming 
the streets bounding the square, is 
not valid as to any lots belonging to 
F. in that square. Amrhein v. Nylka 
pare we 68 eee La. 570. 

s rown v. Bouslog, 5 
151 Miss. 664. Tciwcee tpn 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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lands, and is invalid.7® 
Curative statutes. 


case of loss of the original.§1 


[§ 2216] 1. Resale.8? The rule that a judicial sale 
may be set aside and a resale ordered where the 
sale is yet before the court and unconfirmed, if it 
appears from the tender of a properly secured upset 
bid that the sale is at an inadequate price,®* ap- 
plies to sales of forfeited lands in the absence of any 
provision on the subject in the forfeiture laws;%4 
and a decision of the chancellor. as to confirmation 
of the sale of lands forfeited for nonpayment of 
taxes after an upset bid will not be disturbed unless 
A resale in case the lower court 
sustains an upset bid must be ordered on the same 
terms, either at the bar of the court or by readver- 
tisement, the bidding to begin at the upset bid.8¢ 


plainly wrong.®® 


79. Hodgdon v. Burleigh, 4 F. i111. 

80. State v. Garnett, 66 S.E. 98, 66 
W.Va. 106. 

81. Thornton vy. Smith, 115 S.W. 
677, 88 Ark. 543. 

82. Resale of property, sold for 
taxes, generally see supra §§ 1650, 
1814, 1827, 1858-1863. 

_ 83. See Judicial Sales § 170 (rule 
in West Virginia). - 

84 State v. Murphy, 153 S.E. 149, 
109 W.Va, 102. 

85. State v. Murphy, supra. 

sé. State v. Murphy, supra. 

87. Virginia. & West Va. Coal Co. 
v. Charles, 254 F. 379, 165 C.C.A. 599 
[aff 251 F. 83 (error allowed 255 F. 
992, 167 C.C.A. 671, and dism 40 S.Ct. 
345, 252 U.S. 569, 64 L.Ed. 720)]; 
Eastern Land, Lumber & Mfg. Co. v. 
State Board of Education, 7 S.E. 573, 
LOI-N..C. 3 oe ; 

8s. State v. Bear Mountain Coal 
Co,, 128 S.E. 84, 99 W.Va. 183; White 
Flame Coal Co. v. Burgess, 102 S.E. 
690, 86 W.Va. 16; State v. Workman, 
88 S.E. 386, 77 W.Va. 728; Wildell 
Lumber Co. v. Turk, 88 S.E. 83, 75 W. 
Va. 26; Townsend vy. Shaker, 3 S.E. 
586, 30 W.Va. 176. 

[a] Entry of land and payment of 
taxes thereon raises a presumption in 
favor of the owner and persons claim- 
ing under him, which stands until 
overcome by proof to the contrary. 
State v. Bear Mountain Coal Co., 128 
S.E. 84, 99 W.Va..183; White Flame 
Coal Co. v. Burgess, 102 S.E. 690, 86 
W.Va. 16; State v. Workman, 88 S.E. 
386, 77 W.Va. 728. 

89. Virginia, etc... Coal Co. v 
Charles, 251 F. 83; Johnson v. Jarvis. 
223 F. 756, 139 C.C.A. 286 [aff 208 F. 
353]; Wilson v. Bell, 7 Leigh (34 Va.) 
22; White Flame Coal Co. v. Burgess, 
102 S.E. 690, 86 W.Va. 16; Wildell 
Lumber Co. y. Turk, 83 S.E. 83, 75 W. 
Va, 26; Sult v. A. Hochstetter Oil Co., 
61 S.E. 307, 63 W.Va. 317. 

[a] In suit to remove cloud from 
title, defendant has the burden of 
making a clear proof of forfeiture of 
plaintiff’s title for failure to return 
Jand for taxes. Johnson v. Jarvis, 
223 F. 756, 139 C.C.A. 286 [aff 208 F. 


53]. 
= 3a. Wilson v. Bell, 7 Leigh (34 Va.) 
22: White Flame Coal Co. v. Burgess, 
102 S.B. 690, 86 W.Va. 16. 4 : 

[a] Thus, where defense in eject- 
ment is based on the theory of for- 
feiture of plaintiff’s title by reason of 
nonentry of the land upon the land 
pooks for taxation, and a consequent 
outstanding title in the state, the 
burden of proof of such forfeiture and 
of all facts necessary to establish it, 
including the location of the land, 
when material, is upon_ defendant. 
White Flame Coal Co. v. Burgess, 102 
S.E. 690, 86 W.Va. 16. , 
91. Wildell Lumber Co, y. Turk, 
83 S.E. 83, 75 W.Va. 26. 

92. Interest on: — 


ae Ab 


: A deed for land sold as for- 
feited for taxes is cured of any irregularity or error 
by a subsequent statute so providing.’° 

Duplicate deed may be issued to the purchaser, in 


forbidden by statute. 
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[§ 2217] 15. Presumptions and Burden of Proof. 


presumed.** 


Forfeiture of an estate once vested will never be 
On the contrary there is a presump- 
tion against forfeiture of title, which stands until 
overthrown by evidence to the contrary,*® the bur- 


den being on the party asserting a forfeiture to 


Judgment for tax see supra § 1406. 
Penalty see supra § 2162. 
Reimbursement see supra § 2086. 

93. Billings ve. U. S:, 34 -°S.Ct. 421, 
232 U.S. 261, 287; 58 L.Ed. 596 [foll 
U. S. v. Billings, 34 S.Ct. 428, 232 U.S. 
289, 58 L.Ed. 608]; U. S. v..Proetor, 
286 F. 272. ° 

“The conflict between the systems 
is pronounced and fundamental. In 
the one, the state rule, except as to 
contract, no interest without statute; 
in the United States rule, interest in 
all cases where equitably due unless 
The doc- 
trine as to nonliability to pay interest 
for taxes which have become due 
which prevails in the state courts is 
absolutely in conflict with the doc- 
trine applied to the same subject in 
this court and cannot now be made 
the rule without repudiating settled 
principles which have been here ap- 
plied for many years in various as- 
pects and without in effect disregard- 
ing the sanction either expressly or 
impliedly given by Congress to such 
rules.” Billings v. U. S.. supra, 58 L. 
Ed. 596 [foll U. S. v. Billings, supra]. 

94. Ala.—Perry County v. Selma, 
etc., R. Co., 65 Ala.> 3912 

Alaska.—Vallaine  v. 
Alaska 734, 738 [eit Cyc]. 

Ariz.—Greer v. Richards, 32 P. 266, 
3 Ariz. 227. 

Cal.—People v. Central Pacific 
Co., 38' Ry 905,.105- Calii576 Laff: 16S. 
Ct. 766, 162 U.S. 91, 40 L.Ed.) 903]; 
People v. North Pacific Coast R. Co., 
10 P. 45. 68 Cal. 551; Lake County v. 
Sulphur Bank Quicksilver Min. Co., 
4 P. 876, 66 Cal. 17; Haskell v. Bart- 
lett, 34 Cal. 281; Himmelman vy. Oli- 
ver, 34 Cal. 246. 

Conn.—Sargent v. Tuttle, 34. A. 
1028, 67 Conn. 162, 32 L.R.A. 822. . 

Fla.—Wade v. Murrhee, 78 So. 536, 


Seward, 5 


75 Fla. 494. i 
Ga.—Georgia R., etc., Co. v. Wright, 
53 S.H; 251, 124 ‘Ga. 596; State v. 


Southwestern R. Co., 70 Ga. 11. 

Tll.—Greenwood v. La Salle, 26 N.E. 
1089, 137 Ill. 225. 

Ind.—State v. Mutual Life Ins. Co. 
of New York, 93 N.E. 213. 175 Ind. 59, 
42 L.R.A.N.S. 256; Gallup v. Schmidt, 
56 N.H. 4438, 154 Ind. 196; Western 
Union Tel. Co. v. State, 44 N.E. 793, 
146 Ind. 54; Evansville & T. H. R. Co, 
v. West, 37 N.E. 1009, 139 Ind. 254: 
Morrow v. Geeting, 55 N.E. 787, 23 
Ind.App. 494. 

Ky.—Coleman v. Reamer’s Ex’r, 36 
S.W.(2d) 22, 237 Ky. 603; Bingham’s 
Adm’r v. Commonwealth, 251 S.W. 
936, 199 Ky. 402; Licking Valley 
Bldg. Assoc., 89 S.W. 682, 28 Ky.L. 
543; Henderson Bridge Co. v. Com., 
87 S.W. 1088, 120 Ky. 690, 27 Ky.L. 
1104; Louisville, etc., R. Co. v. Com., 
12 S.W. 1064, 89 Ky. 531, 11 Ky.L. 
734; Louisville, etc., R. Co. v. Hop- 
kins County, 9 S.W. 497, 87 Ky. 605, 
10-Ky.L. 806; Kentucky Cent. R. Co. 


RR. 


prove it,°® by showing that the law has been ex- 
actly complied with.°° 
to exist, or an assertion of forfeiture in the answer, 
is not enough to require proof from plaintiff.°+ 
[§ 2218] C. Interest®?—1. Absence of Statute. 
| While it has been held by the federal supreme court 
and by a federal district court that, independently 
of statute, that interest as a penalty is recoverable 
on taxes due the United States,®* the state and ter- 
ritorial courts, on the other hand, have held that in- 
terest is not recoverable on delinquent taxes due 
the state, or territory, or a political subdivision 
thereof, unless it is expressly so provided by stat- 
ute,°* basing their decisions on the grounds that 


A mere denial of title shown 


v. Pendleton County, 2 S.W. 176, 8 
Ky.L. 517; Ormsby v. Louisville, 79 
Ky. 197, 2 Ky.L. 66, 297; Shanks v. 
Stephens, 6 Ky.L. 516; Danber v. 
Louisville, 5 Ky.L. 865. 

Me.—Inhabitants of Athens  v. 
Whittier, 118 A. 897, 122 Me. 86; 
peeelens v. Ulmer, 32 A. 972, 87 Me. 

Mass.—Danforth v. Williams, 9 
Mass. 324. : 

Minn.—State v. New England Fur- 
niture & Carpet Co., 119 N.W. 427, 107 
Minn. 52, 16 Ann.Cas. 470; State v. 
Baldwin, 65 IN.W. 80, 62 Minn. 518. 

Miss.—lIllinois Cent. R. Co. y. Ad- 
ams, 29 So. 996, 78 Miss. 895. 

N.J.—Paterson Ave., etc., Com’rs v. 
Hudson County, 44 N.J.Law 570 [aff 
45 N.J.Law 173]; Camden vy. Allen, 
26 N.J.Law 398. 

N.Y¥.—Rochester v. Bloss, 77 N.E. 
794, 185 N.Y. 42, 6 L.R.A.N.S. 694, 7 
Ann.Cas. 15; Peo. v. Gold, ete, Tel. 
Co., 98 N.Y. 67; People v. Metropoli- 
tan Surety Co., 144 N.Y.S. 201, 158 
App.Div. 647; Ellice v. Van Rens- 
selaer, 6 How.Pr. 116. 

Or.—Livesay v. De Armond, 284 P. 
166, 131 Or. 563, 68 A.L.R. 422; Stitt 
v. Stringham, 105 P.'252,; 55 Or. 89. 

Tex,—Cave v. Houston, 65 Tex. 619; 
Western Union Tel. Co. v. State, 55 
Tex. 314 [rev on other grounds 105 
U.S. 460, 26 L.Ed. 1067]; Edmonson 
v. Galveston, 53 Tex. 157. 

Vt.—Shaw v. Peckett, 26 Vt. 482. 

Va.—Bixey v. Com., 101 S.E. 404, 
125 Va. 337 [rev reh 99 S.E. 5738, 125 
Vawcdeti. 

Wash.—Henry v. McKay, 3 P.(2d) 
145, 164 Wash. 526; Behrens v. Com- 
mercial Waterway Dist. No. 1 of King 
County, 181. P, 892, 185 P. 628, 107 
Wash. 155; New Whatcom v. Hoeder, 
61 P.. 767, 22 Wash. 570. 

“At common law interest was not 
allowable and it can therefore be col- 
lected only by authority of and pur- 
suant to express Legislative action.” 
Wade v. Murrhee, 78 So. 536, 75 Fla. 
494, 504. 

[a] Statutes not authorizing in- 
terest.—(1) Statute authorizing the 
imposition of a penalty on delinquent © 
taxpayers excludes the idea that the 
taxpayer is liable beyond it and will 
not authorize the imposition of in- 
terest in addition to the penalty.- 
People v. Gold, etc., Tel. Co., 98 N.Y. 
67 [mod 32 Hun 491]. (2) Statute 
providing for the recovery of inter- 
est on debts, contracts, and judg- 
ments, and fixing the legal rate does 
not apply to taxes if it does not spe- 
cially name them. Such a statute is 
indicative of an intention on the part 
of the legislature to exclude all other 
classes. People v. Central Pac. R. 
Co., 88 P. 905, 105 Cal. 576 [aff 16 S. 
Ct. 766, 162 U.S. 91, 40 L.Ed. 903]. 
(3) Statute providing that every tax 
shall have the “effect” of a judgment 
against the person does not make tax- 
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an obligation to pay taxes is not founded on con- 
tract, express or implied,®® and that a tax is not 
a debt.°* 

[§ 2219] 2. Statutory Provisions. Nevertheless 
it is competent for the legislatures, or political sub- 
divisions of the state acting under delegated au- 
thority, to preseribe the payment of interest on de- 
linquent taxes;°7 but interest may be imposed only 
for nonpayment of taxes on such property as is des- 
ignated by the statute providing for interest.°® 

Retrospective effect. The legislature of a state 
may, without violating any provisions of federal 
or state constitutions, enact statutes retrospective in 
effect, requiring the payment of interest on delin- 
quent taxes, or increasing the rate of interest 
theretofore established;®® and on the other hand, 
the legislature may enact statutes reducing the rate 
of interest on delinquent taxes which shall operate 
retrospectively,! in which event, the statute in force 
at the time of the tender, and not the earlier statute 
must control in computing interest chargeable on the 
delinquent tax.? Nevertheless, in accordance with 
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the well settled rule,® statutes providing for the pay- 
ment of interest on delinquent taxes are prospec- 
tive, and not retrospective, in operation, unless the 
legislative intent that they shall operate retrospec- 
tively is clearly manifest.4 And this rule, it is 
said, applies peculiarly to the laws relating to as- 
sessment of property which has been omitted from 
taxation, the rule being that such assessments are 
to be made according to the law in force at the time 
the assessment should have been made.° 

Repeal of statute. Where a statute requiring the 
payment of interest on delinquent taxes is repealed, 
all right to interest on taxes theretofore delinquent 
is gone.® . 

[§ 2220] 3. Penalty; Not Part of Tax. When 
interest is charged on a delinquent tax by stat- 
ute, it is not regarded as interest in the sense that 
it is a consideration for the forbearance of money,* 
but is deemed to be a. penalty;® and the statutes 
imposing interest do not make interest a part of 
the tax but pertain to the remedy employed to 
compel payment of the tax.® 


time the delinquency commenced. 


es bear interest simply because judg- 
ments do so. “The ‘effect’ of a judg- 
ment is not to bear interest, although 
that is one of its incidents.” People 
ve Central Pac. R., Co., Supra. (4) 
The taxes imposed on foreign insur- 
auce companies doing business in the 
state by Burns’ St. Annot. (1908) § 
10216, providing for.semi-annual pay- 
ment of taxes, and providing that any 
company failing for more than thirty 
days to pay the taxes shall forfeit a 
specified sum for each additional day 
to be recovered in an action in the 
name of the state, do not bear inter- 
est. State v. Mutual Life Ins. Co. of 
New York, 93 N.E. 213, 175 Ind. 59, 
42 L.R.A.N.S. 256. (5) Where a stat- 
ute provides for the payment of in- 
terest on delinquent taxes when vol- 
untarily made but makes no provision 
for the collection of interest if suit 
is brought, the legislature must be 
deemed to restrict the recovery by 
action to the taxes spread upon the 
judgment roll. Rochester v. Bloss, 77 
N.E. 794, 185 N.Y. 42, 6 L.R.A.N.S. 
694, 7 Ann.Cas. 15. 

[b] In Canada it has been held 
that inasmuch as interest is a matter 
reserved by the British North Ameri- 
ca Act to be dealt with exclusively by 
the Dominion parliament, and that an 
act of such parliament has been pass- 
ed fixing the legal rate of interest, 
the provincial legislatures have no 
power to impose interest on delin- 
quent taxes in excess of the legal rate 
of interest fixed by the Dominion par- 


liament. Morden v. South Dufferin, 
6 Man. 515; Schultz v. Winneneg, 6 
Man. 35; Ross v. Torrance, 2 Cartwr. 


Cas. (Que:) 352. 

Power to impose penalties in ab- 
sence of statutory authorization see 
supra § 2104. 

95. Stitt v. Stringham, 105 P. 252, 
55 Or. 89. 

96. Stitt v. Stringham, supra. See 
also supra § 4. 

97. Cal.—People v. Reis, 18 P. 309, 
76 Cal. 269. 

Fla.—Wade y. Murrhee, 78 So. 536, 
75 Fla. 494. , 

Ky.—Graves v. City of Georgetown, 
Lis sow wt lo 4 166 Ky. 98 Ff Comin V. 
Rosenfield, 80 S.W. 1178, 118 Ky. 374, 
25 Ky... 2229, 82 S.W. 4338, 26 Ky.L. 
726; Woolley v. Louisville, 71 S.W. 
893, 114 Ky. 556, 24 Ky.L. 1357. 

Md.—State v. Baltimore, 65 A. 369, 
105 Md. 1, 11 Ann.Cas. 716. 

Mass.—Tremont, etc., Mills v. Low- 
ell, 170 N.E. 819. 

Mo.—Eyermann v. Blakesly, 9 Mo. 
App. 231 [aff 78 Mo. 145]. 

Neb.—Horn v. Boone County, 44 F. 
(2d) 920 (stating Nebraska law). 


N.J.—In Re Senora & Sinaloa Irr. 
Co., 76 A. 307, 77 N.J.Eq. 42. 

Pa.—Com. v. Girard Trust Co., 22 
Pa.Dist. 776, 40 Pa.Co. 394. 

Tenn.—Myer v. Park, 8 Heisk. 550. 

Tex.—League v. Texas, 22 S.Ct. 475, 
184 U.S. 156, 46 L.Ed. 478 (stating 
Texas law). 

Va.—Rixey’s Ex’rs v. Com., 101 S.EB. 


404, 99 S.E. 573, 125 Va. 337; .Com. 'v. 
United. Cigarette Mach. Co., 92 S.E. 
901, 120° Va. 833; Commonwealth v. 
United Cigarette Mach. Co., 89 S.E. 


935, 119 Va. 447. 

Wash.—Henry’v. McKay, 3 P.(2d) 
145, 164 Wash. 526; Schmuck. v. 
Wheeler, 167 P. 1126, 98 Wash. 535; 
Sound Inv. Co. v. Bellingham Bay 
Land Co., 102 P. 284, 53 Wash. 470; 
Sound Inv. Co. v. Bellingham Bay 
Land Co., 88 P. 1117, 45 Wash. 636, 102 
P. 234, 53 Wash. 470. 

Wis.—State v. Wisconsin Tax Com- 
mission, 201 N.W. 764, 185 Wis. 525; 
Westby v. Bekkedal, 178 N.W. 451, 
172 Wis. 114; Potts v. Cooley, 13 N. 
W. 682, 56 Wis. 45. 

[a] Not in violation of federal 
constitution.—Statutes providing for 
the payment of interest on delinquent 
taxes are not in conflict with any pro- 
vision of the federal constitution. 
League v. Texas, 22 S.Ct. 475, 184 U.S. 
156, 46 L.Ed. 478. 

[b] Interest in case of partial pay- 
ments.— Where a taxpayer liable to a 
tax paid a part thereof and obtained 
an injunction restraining collection 
of the balance, and the injunction 
was afterward dissolved, and the tax- 
payer then paid the amount of taxes 
unpaid without interest, it was held 
that the second payment should have 
been credited as a partial payment on 
the balance, with interest from the 
time payment should have been made 
to the date of payment, so that the 
remainder would’ become a new prin- 
cipal bearing interest. Com. v. Lou- 
isville, ete.,: Ri. Co., 104 .S.W.. 267,) 31 
Ky.L. 819. 

98. Rixey’s Ex’rs v. Com., 101 S.B. 
404, 125 Va. 337 [den reh 99 S.E. 573, 
125 Va.°337]. 

99. League v. Texas, 22 S.Ct. 475, 
477, 184 U.S. 156, 46 L.Idd. 478; Web- 
ster v. Auditor General, 80 N.W. 705, 
121 Mich. 668; State v. Western 
Union Telegraph Co., 124 N.W. 380, 
126 N.W. 403, 111 Minn. 21. 

“As the state may, in the first in- 
stance, enact that taxes shall bear in- 
terest from the time they become due, 
so, without conflicting with any pro- 
vision of the Federal Constitution, it 
may in like manner provide that tax- 
es which have already become delin- 
quent shall bear interest from the 


For later cases, developments and changes in the law see Annotations, same title and section number. 


This is adding no novel or extraordi- 
nary penalty, for interest is the ordi- 
nary incident to the nonpayment of 
obligations.” League v. Texas, su- 
pra [quot Henry v. McKay, 3 P.(2d) 
145, 149, 164 Wash. 526]. 

1. Henry v. McKay, supra. 

2. Henry v. McKay, supra, 

3. See Statutes § 692. 

4. State v. Western Union Tele- 
graph Co., 124 N.W. 380, 126 N.W. 403, 
111 Minn. 21; Com. v.. United Ciga- 
rette Mach. Co., 92 S.E. 901, 120 Va. 
835; ‘Security Sav. Soc. v. Spokane 
County, 189 P. 260, 111 Wash. 35. 

[a] Thus, where a statute provid- 
ed that interest should not be charged 


on property omitted from taxation - 


through no fault of the person charg- 
ed with the tax, and the law was sub- 
sequently changed so as to allow the 
collection of interest on omitted prop- 
erty, assessments of property omitted 
before the passage of the statute are 
to be made according to the law in 
force at that time, and hence inter- 
est is properly not charged. Com- 
monwealth v. United Cigarette Mach. 
Co., 92'S.E. 901, 120) Vairs3 be. 

[b]. Construction of statute.—A 
statute which allows interest on de- 
linquent taxés will not be construed 
retrospectively so as to increase the 
amount of taxes which became due 
before its passage. Conklin v. Hl 
Paso, (Tex.Civ.App.) 44 S.W. 879. 

5. State v. Marion County, 243 P. 
558,117, Or. 426. 

6. Henry v. McKay, 3 P.(2d) 145, 
164 Wash. 526. 

_[a] Reason assigned is that the 
right to interest must exist at the 
time of the judgment, which cannot 
be the case unless the statute, which 
created it, is alive. Henry v. McKay, 
38,P.(2d) 145, 164 Wash. 526. 

7. Livesay v. DeArmond, 284 P. 
166, 131 Or. 563;_ Colby v. City of 
Medford, 167 P. 487, 85 Or. 485. 

8. Livesay v. DeArmond, 284 P. 
166, 131° Or. 5635" Colby. Wi “City? of 
Medford, 167 P. 487, 85 Or. 485; My- 
ers v. Park, 8 Heisk. (Tenn.) 550; 
State v. Superior Court for Stevens 
County, 161 P..77, 93 Wash. 433. Com- 
pare Horn v. Boone County, 44 F.(2d) 
920 (where ithe interest exacted by 
statute on delinquent taxes is no 
greater than interest allowed by 
agreement, a provision for ten per 
cent on delinquent taxes is not a pen- 
alty, but. the allowance is to be con- 


‘sidered as interest). 


9. Livesay v. DeArmond, 284 P. 
166, 131 Or. 563; Colby v. City of 
Medford, 167 P. 487, 85 Or. 485; Hen- 
ry v. McKay, 3 P.(2d) 145, 164 Wash. 


nd 4 


‘Settlements, 13 


% 
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[§ 2221] 4. Necessity for Default. As in the case 
of other penalties,1° the taxpayer is not liable for 
interest unless and until he is in default,’1 and 
he is not in default where the tax has never been 


levied.!? 
[§ 2222] 5. Where Tax Void.!3 


there may be statutory authority'* for charging 
interest on delinquent taxes, a tax which is entirely 
Where, however, an 
illegal levy is validated by a curative act, interest 
is chargeable from the time the curative act went 
into effect but not before that time,!® as the taxpay- 
er should not be penalized for instituting proceedings 
to have taxes that were illegally assessed declared 


void does not bear interest.15 


invalid.!7 


[§ 2223] 6. Rate and Computation. 
and the computation?® of interest and the time when 
it commences to run,?° depend on the local statutes 


and their construction. 


526; State v. Superior Court for Ste- 
vens County, 161 P. 77, 93 Wash. 433 
(it seems). 
Bg werd as part of tax see supra § 
10. See cases infra note 11. 
11. Cook v. Board of Com’rs of 
Marion County, 92 N.E. 879, 175 Ind. 
798; Cook v. Board of Com’rs of 


Marion County, 92 N.E. 876, 93 N.E. 
995, 175 Ind. 218; Lake Shore, etc., R. 


Co. v. People, 9 N.W. 249, 46 Mich. 193. 
12. ‘Lake Shore, ete., R. “Co. v. 
Peo., supra. 
13. Affecting penalty generally see 
supra § 2133. 


14. See supra § 2219. 
15. State v. Superior Court for 
eee County, 161 P. 77, 93 Wash. 


16. People v. Chicago, M. & St. P. 
R. Co., 154 N.E. 472, 324 Ill. 43. 

17. People v. Chicago, M. & St. P. 
R. Co., supra. 

18. Jersey City v. Lehigh Valley 
Harbor Terminal R. Co., 13 F.(2d) 
984 (stating New Jersey law); Le- 
high Valley Harbor Terminal Ry. Co. 
v. City Collector of Jersey City, 108 
A. 224, 93 N.J.Law 284; Singer Mfg. 
Co. v. Morrison, 56 A. 133, 70 N.J.Law 
163; Commonwealth v. Easton Bank, 
10 Pa. 442; Interest on Tax Settle- 
ments, 13 Pa.Dist.&Co. 555; Arnold 
v. Juneau County, 43 Wis. 627. 

[a] If statute does not specify the 
rate, the recovery is limited to the le- 
gal rate of interest. Wilmington v. 
Cronly, 30 S.E. 9, 122 N.C. 383, 388. 

19. Tremont & Suffolk Mills v. City 
of Lowell, 170 N.E. 819, 271 Mass.. 1. 

20. Ga.—Georgia R., etce., Co. v. 
Wright, 54 S.E. 52, 125 Ga. 589 [rev 
28 S.Ct. 47, 207 U.S. 127, 52 L.Ed, 134]. 

Ky.—City of Columbus v. Bank of 
Columbus, 122 S.W. 835. 

La.—Dorcheat Valley R. R. v. Cle- 
ment, 68 So. 857, 137 La. 520. 

Me.—Snow v. Weeks, 1 A. 243, 77 
Me. 429.. 

Mass.—Springdale Finishing Co. v. 
Com., 136 N.E. 252, 242 Mass. 37. 

Minn.—State v. Chicago, etc, R. 
Co., 233 N.W. 866, 232 N.W. 108, 181 
Minn. 625. 

N.J.—Etz v. Perlman, 143 A. 548, 
103 N.J.Eq. 425. 

Pa.—Commonweaith v. Baston 
Bank, 10 Pa. 442; Interest on Tax 
Pa.Dist.&Co. 555; 
Tax Settlement Rules, 43 Pa.Co. 489. 

Tenn.—Myers v. Park, 8 Heisk. 550. 

Wis.—Village of Westby v. Bekke- 
dal, 178 N.W. 451, 172° Wis. 114; Ar- 
nold v. Supervisors of Juneau Coun- 
ty, 43 Wis. 627. 

[a] Particular statutes consider- 
ed.— (1) Where a statute imposes the 
duty on a taxpayer to make a report 
of his taxable property on designat- 
ed dates and provides that the tax 
thereon shall become payable on des- 
ignated dates next after such reports, 
and a taxpayer defaults in making re- 


TAXATION 


[§ 2224] 7. Who Liable.?1 
dent, as well as an individual taxpayer, may be lia- 
ble for interest on unpaid taxes.?? 
virtue of a particular statutory provision, the rule 


fot. CG. J3} - 15H 


The estate of a dece- 


However, by 


is that when omitted intangible personal property, 


Nowithstanding 


to interest.?3 


The rate? 


tender must be 


port and paying taxes, the state may 
charge and collect interest from the 
time payment should have been made. 
State v. Chicago, R. I. & P. Ry. Co., 
233 N.W. 866, 232 N.W. 108, 181 Minn. 
615 [foll State v. Chicago & N. W. Ry. 
Co., 232 N.W. 108, 181 Minn. 625]. (2) 
Under Acts (1912) No. 171 amending 
Acts (1898) No. 170 § 40, ‘the 
ten per cent interest on back taxes 
runs from the end of the year in 
which the tax roil is filed. Dorcheat 
Valley R. R. v. Clement, 68 So. 
857, 137 La. 520. (3) Under St. (1919) 
§ 1126, income tax bore interest at the 
rate of twelve per cent per annum 


fro the first day of January until 
jud ent in an action to recover the 
same. Village of Westby v. Bekke- 


dal, 178 N.W. 451, 172 Wis. 114. (4) 
Under Fiscal Code, April 9 (1929) §§ 
805(b), 806(a) (P. L. p 343), interest 
at the rate of twelve per cent per an- 
num begins to accrue on tax accounts 
ninety days after the date of settle- 
ment, or ninety days after resettle- 
ment if there is a resettlement. In- 
terest on Tax Settlements, 13 Pa.Dist. 
&Co. 555. (5) Under the Act of June 
1, 1907 (P. L. p 388), interest at six 
per cent is chargeable upon the bal- 
ance due upon settlement of capital 
stock tax from sixty days after the 
date of settlement. Commonwealth 
v. Girard Trust Co., 22 Pa.Dist. 776, 
40 Pa.Co. 394. (6) Where a city could 
not legally demand a franchise tax 
until after the commencement of the 
action therefor by the passage of an 
ordinance authorizing it, interest on 
the tax before judgment is not recov- 
erable. City of Columbus v. Bank of 
Columbus, (Ky.) 122 S.W. 835. 

[b] Excise tax on saie of corpo- 
rate assets.—(1) St. (1910) c 187 § 1, 
as amended by St. (1919) c 349 § 19, 
declaring corporation excise taxes 
due when the tax commissioner is 
notified or should have been notified 
of a sale or transfer of the corpora- 
tion’s business or assets, applies to 
an excise tax not assessed at the time 
of the sale, but rightfully levied for 
the portion of the calender year end- 
ing with the sale, although the nor- 
mal time for such levy has not arriv- 
ed, and interest is recoverable from 
a date five days before the sale, when 
the commissioner should have been 
notified. Springdale Finishing Co. v. 
Commonwealth, 136 N.E. 250,! 242 
Mass. 37. (2) Under a statute de- 
claring that “towns, at their annual 
meetings, may determine when their 
taxes shall be payable, and that in- 
terest shall be collected after that 
time,” and that whenever a city or 
town has fixed a time within which 
taxes assessed therein shall be paid, 
such city, by its city council, and such 
town, at the meeting when money is 
appropriated or raised, may vote that 
on all taxes remaining unpaid after 
a certain time, interest shall be paid 
at a specified rate, not exceeding one 


¥ 


[§ 2225] 8. Effect of Tender.?* 
taxes who tenders an amount insufficient to cover 
taxes lawfully assessed is liable for interest upon any 
sum found due.?°® 
payer tenders so much of a tax as is valid, and keeps 
his tender good, he is thereby relieved from the pay- 
ment of interest subsequently accruing;?® but his” 


money, and incomes of a decedent are voluntarily 
reported to the examiner of records on or before a 
designated date, on a form prescribed by the audi- 
tor of public accounts, and the tax thereon paid be- 
fore another designated date, the tax is not subject 


One liable for 


On the other hand, if the tax- 


unconditional and without restric- 


per cent per month; and the interest 
accruing under such vote or voates, 
shall be added to and be a part of 
such taxes, a compulsatory collection 
of interest cannot be justified with- 
out a definite and distinct vote fixing 
the time when the taxes are payable. 
PDOMLY, Weeks, 1 A. 243, 77 Me. 429, 


1 

[ec] Injunction.—Effect of injunc- 
tion restraining collection of the tax, 
afterward dissolved, on running of 
interest see Georgia R., etc., Co. v. 
Wright, 54 S.BE. 52, 125 Ga. 589 [rev 


AWinas 47, 207 U.S. 127, 52 L.Hd. 
21. For penalty generally see su- 


pra §§ 2143-2148. 
22. Harrison v. Commonwealth, 96 
S.E: 165,123 Va. 101. 


23. Harrison v. Commonwealth, 
supra. 
[a] Evidence held insufficient to 


show that the executor has made 
proper effort to comply with the stat- 
ute see Harrison v. Commonwealth, 
96 S.H. 165, 123 Va. 101. ‘ 

24. Tender: 

In general see supra § 1235. 
Affecting liability for penalty see su- 

pra § 2136. 

25. Washington Water Power Co. 
v. Kootenai County, 270 F. 369 [mod 
on other grounds 273 F. 524]; Norpia 
Realty Corporation v. Thurston Coun- 
ty, 231 P. 18, 131 Wash. 675. 

26. Wyman v. Searle, 128 N.W. 801, 
88 Neb. 26; State v. Several Parcels 
of Land, 114 N.W. 283, 80 Neb. 424; 
Clark v. Colfax County, 96 N.W. 607, 
2 Neb. -(Unoff:) 133: 

[a] Sufficient tender within rule.— 
Where a taxpayer makes a sufficient 
tender of payment of his general tax- 
es, and the treasurer refuses to re- 
ceive the same because the taxpayer 
will not also pay an invalid special 
tax, interest should not be charged 
the taxpayer. State v. Several Par- 
gels of Land, 114 N.W. 283, 80 Neb. 

[b] Insufficient tender within 
rule.—The presentation of a certified 
copy of a decree ina suit to enjoin the 
collection of taxes on the ground that 
the valuation was grossly excessive, 
adjudging that the valuation was ex- 
cessive and fixing a less amount as a 
fair valuation, to the county treas- 
urer, with demand that he correct the 
taxes so as to conform to the decree 
in order that the taxpayer might 
know the amount of taxes to be paid, 
followed by the statement of the 
treasurer that he would corsult the 
county attorney upon the subject, 
with no further inquiry or demand by 
the taxpayer, was not such a tender 
by the taxpayer as would arrest the 
running of interest. State v. Several 
Parcels of Land, 118 N.W. 465, 82 Neb. 
570. 

[c] Proof should be clear and 
satisfactory to give him.the benefit 
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tion.?7 
- [§ 2226] 9. Contesting Liability for Taxes.*° It 
has been held that a taxpayer who unsuccessfully 
éontests the validity of taxes on his property until 
after they are due and payable is subject to the 
statutory interest for nonpayment, the view being 
taken that he litigates the validity of the taxes at 
his peril.”® 

Resulting in reduction of assessment. While there 
is contrary authority,?® in other jurisdictions, al- 
though a taxpayer succeeds in reducing an assess- 
ment in a suit brought to enjoin collection of taxes 
assessed against him as being excessive, or on ap- 
peal from the assessment to a taxing board,*? or 
to a court,?* he is nevertheless liable for interest 
on the amount found due from the time of the as- 
sessment, or from a date subsequent to assessment, 
according as the statute may provide, at least un- 
less he tendered, when due, the amount afterward 
found to be due;*4 and the fact that the contest- 
ing taxpayer may be unable to determine the ex- 
act amount and protect himself from liability be- 
fore it is ascertained will not affect his liability for 
interest.?> 

[§ 2227] 10. Excuses or Defenses.*® The cir- 
cumstances attending the nonpayment of taxes may 
be such as to warrant the courts in refusing to en- 
foree payment of interest imposed by statutes on 
delinquent taxpayers.*7 Thus, where a state under 
whose authority a tax is levied sets up title in it- 
self to the property attached, adverse to that of 
the owner, and forbears the collection of taxes un- 
til the title is adjusted, no claim for interest can 
be made on account of delay in payment of taxes.*° 
Under a statute providing that where the omission 
to return property was due to no fault of the tax- 
payer, no interest shall be charged, a taxpayer, 
who failed to make a proper return because of an 
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honest belief that its intangible property was not 
subject to taxation by reason of its being a foreign 
corporation, should.not be charged with interest.*® 
On the other hand, the liability of a corporation for 
interest on unpaid taxes is not affected by its dis- 
solution by executive proclamation.*® 

Where there was a mutual mistake as to the 
amount of taxes due, interest is not recoverable on 
the amount due before demand therefor.*? 

Refusal to accept. <A taxpayer is not liable for 
interest on back taxes, where he could not have paid 
the taxes because the collector refused to accept pay- 
ment therefor unless payment was also made of taxes 
erroneously assessed.*?! 

Delay in assessment. Delay of a tax commission 
in assessing income of a railroad from nonoperating 
sourees of income will not excuse the railroad from 
payments of interest thereon, although it was at all 
times willing to pay any tax assessed against it.** 

[§ 2228] 11. Actions To Recover.** Actions to 
recover interest on delinquent taxes must be brought 
within the time fixed by applicable statutes or they 
will be barred.4® In a suit to recover taxes from a 
delinquent taxpayer, after the jury found that the 
tax was due and owing the city, and the amount 
thereof, the court had the right, as a matter of law, 
to give judgment for the interest fixed by statute, 
in addition to the amount of tax found due by the 
jury.*® zt 

[§ 2229] 12. Remission and Waiver.** The legis-. 
lature has the power to remit interest on delinquent 
taxes,*® or authorize such interest to be remitted ;*? 
but assessment officers®® or courts®? are without pow- 
er to remit in the absence of statutory authoriza- 
tion. 

Construction of such statutes. Statutes for re- 
mission of interest, being remedial in character, 
should be liberally construed,®? and extended to all 


of the rule and it will not be extend- State, 9 A. 547, 64 N.H. 265; Delaware; Machine Co., supra. j 


ed to doubtful cases. 


Bezr le, 128 N.W. 801, 88 Neb. 26. 34. State v. 


Wyman vy. | Div. Canal Co. v. Com., 50 Pa. 399. 


In re Senora & Sinaloa Irr. Co., 


40. 
Several Parcels of|76 A. 307, 77 N.J.Eq. 42 (although dis- 


Bohler v. Callaway, 45 S.Ct. |Land, 118 N.W. 465, 82 Neb. 570;| solved, the legal entity is still exist- 


431, 267 U.S. 479, 69 L.Ed. 745 [aff 
291 F. 243). 

[a] Conditional tender.—Tender 
of so much of an assessment as the 
taxpayer admits to be due, will not 
relieve him from liability for inter- 
est thereon, where he attaches to the 
tender the condition that it be accept- 
ed in full payment of the assessment. 
Bohler v. Callaway, 45 S.Ct. 431, 267 
U.S. 479, 69 L.Ed. 745 [aff 291 F. 243]. 

28. Effect on penalty generally see 
supra § 2139. 

29. Spencer v. Babylon R. Co., 250 
F. 24, 162 C.C.A. 196 (stating New 
York law). 

30. State v. Hughes Bros. Timber 
Co., 203 N.W. 436, 163 Minn. 4 [cert 
er 46 S.Ct. 22, 269 U.S. 542, 70 L.Ed. 
402, and rev_47 S.Ct..170, 272 U.S. 
469, 71 L.Ed. 359] (taxpayer who by 
litigation succeeds in having an as- 
sessment of taxes against him reduc- 
ed is liable only for interest from the 
date of the order for judgment). 

[a] Reason assigned is that not 
having opportunity earlier to pay the 
correct amount, there has been no de- 
fault in payment, and consequently no 
justification for the imposition of the 
statutory interest. State v. Hughes 
Bros. Timber Co., 203 N.W. 436, 163 
Minn. 4. 

31. State v. Several Parcels of 
Land, 118 N.W. 465, 82 Neb. 570. 

32. Singer Mfg. Co. v. Morrison, 
56 A. 133, 70 N.J.Law 163 (under stat- 
ute expressly so providing). 

33. Winnipiseogee Lake Cotton, 
etc., Mfg. Co. v. Gilford, 15 A. 137, 64 
N.H. 514; Western Union Tel. Co. v. 


Western Union Tel. Co. y. : 
547,-64 N.H. 265. i aa Ta 
35. Western Union Tel. Co. vy. 
State, supra. 
36. For nonpayment of penalty 
hpi A see supra §§ 2114, 2129-— 


37. Litchfield v. Webster County, 
LOTUS. 87 73) 25 ed. 19252 Seecid 
St., ete., Pass. R. Co. vy. Philadelphia, 
51 Pa. 465; Galveston y. Haden, (Tex. 
Civ.A.) 214 S.W. 766; Com. v. Unit- 
ed Cigarette Machine Co., 92 S.E. 901, 
120 Va. 835. é 

38. Litchfield v. Webster County, 
101, U.S 773), 780, 25, Likd. 925: 

“It is an elementary principle in 
equity jurisprudence, that if money is 
lying dead to meet an obligation, and 
delay in its payment is caused by the 
fault of him to whom it is to be paid, 
interest during the delay is not recov- 
erable.” Litchfield vy. Webster Coun- 
ty, supra. | : ; 

39. Com. v. United Cigarette Ma- 
cae Co.,. 92 S.E: 901, 120 Va. 835, 

“When the legislature provided. for 
the remission of interest on taxes 
omitted from assessment through ‘no 
fault’ of the taxpayer, it must have 
meant to recognize a difference be- 
tween omissions due to willful and 
conscious wrongdoing and cases due 
to honest misapprehension and mis- 
construction of the tax laws. Any 
other conclusion would render thé 
statute in this respect meaningless, 
since in, every case of omitted taxes 
the taxpayer is in a sense in default.” 
Commonwealth vy. United Cigarette 


ent for the purpose of suing and be- 
ing sued). 

41. Second St., etc., Pass. R. Co. v. 
Philadelphia, 51 Pa. 465. 

42. City of Galveston y. Haden, 
(Tex.Civ.App.),.214 °S-W.. 766... 

43. Chicago & N. W, Ry..Co, _v. 
Wisconsin Tax Commission, 226 N.W. 
293, 199 Wis. 368 [foll Byram vy. Wis- 
consin Tax Commission, 226 N.W. 296, 
ea 378]. 

. Penalt enerally see supr. 
2180-2188. ts sf SUEe 

45. Com. y. Rosenfield, 80 S.W. 
1178, 82 S.W. 438, 118 Ky. 374, 25 Ky. 
L. 2229, 26 Ky.L. 726 (five years after 
cause of action arose). 

46. Graves y. City of Georgetown, 
178 S.W. 1154, 166 Ky. 98, 
inna on judgment see supra § 

47. Of penalt enerally see supra 
§§ 2149-2151. bith c E 

48. . Livesay v. DeArmond, 284 P. 
166, 131 Or. 563; State v. Marion Coun- 
ty, 243 P. 558, 117 Or. 426;. State v. 
Coos County, 237 P. 678, 115 Or. 300. 

_[a] Equality and uniformity pro- 
visions of the constitution are not 
violated. State vy. Coos County, 237 
ee "iene =P Or. 300. 

M ivesay v. DeArmond, 2 i 
166, 181 Or, 563. ce ote ‘i 

50. Union Tanning Co. vy, Common- 
wealth, 96 S.H, 780, 123 Va. 610. 

51. Union Tanning Co. v. Common- 
a ayy dae 

Y tate v. Marion County, 243 P. 
558, 117 Or. 426. P - = 

[a] Particular statute . construed. 

—A statute permitting the count 


For later cases, developments and changes in the law see Anxotations, same title and section number. ~ : 


q 
q 
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§§ 2229-2939] 


wee 


cases fairly coming within the reason or rule there- 
of ;°° and although permissive in form should. be 
given a mandatory effect.°4 However, a statute pro- 
viding that if all delinquent taxes held by the state 
prior to the years therein designated have been paid, 
the amounts as originally assessed for such years, 
without interest, may be accepted in payment of 
taxes for such years does not allow such payments 
unless the state holds delinquent taxes for prior 
years.°5 

Who entitled to benefit of statute. The beneficial 
owner of property subject to tax has more interest 
in having the taxes paid than the mere holder of 
the legal title could have had, and is as much enti- 
tled to the benefit of the statute providing for re- 
mission of interest as he would have been if he had 
been the owner of both the legal and equitable title.°* 

Waiver. The right to interest on taxes assessed 
against property in the hands of a receiver and un- 
der federal control is not waived by failing to in- 
stitute litigation compelling payment until after set- 
tlement of a dispute between the government and the 
railroad as to which was liable for the taxes.>7 

[§ 2230] D. Costs and Expenses**—1. In General. 
In some states costs and fees incidental tc the col- 
lection of delinquent taxes are provided for by stat- 
ute,*° ; 
In order to prevent a sale of his property, the 
taxpayer must comply with a requirement to pay 
all legal costs incurred at the time of the payment 
of his tax.®° ; : 

[§ 2231] 2. In Nature of Compensation. Where 
a statute provides that the tax collector shall be 
allowed ten per cent on ail taxes collected after 
a designated date by distress or otherwise, the ten 
per cent is not in the nature of' a penalty but is al- 
lowed as compensation for additional services to 
be performed by the collector,** and he is not en- 
titled to it unless the tax has been collected by dis- 
tress or otherwise:°? and where the taxes are paid 
or tendered before a resort by him to some of the 
statutory modes of collection, he is not entitled to 
recover the ten per cent, although the taxes were 
not paid or tendered until after the date designated 
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by the statute;** and that’ too, although he may 
have been prevented from resorting to such coercive 
measures by an injunction against the collection of 
the taxes.°+ Nevertheless, collection by resorting to 
one of the methods provided by statute entitles the 
officer to the ten per cent, although the proceeding 
is interrupted by the payment of the taxes.*® 

Where several tracts involved. A statute which 
provides that the county attorney shall represent 
the state and county in suits against delinquent tax- 
payers, and that the attorney’s compensation’ shall 
not be greater than three dollars for the first tract 
in one suit and one dollar for each additional tract, 
if more than one tract be embraced in the same suit, 
and that other specified. officers shall be entitled to 
certain costs and fees for duties performed by them 
in connection with such suit, extends the same ben- 
efits to one who settles his delinquent taxes without 
the necessity of a suit to enforce collection as were 
given to one who paid the taxes after the suit was 
actually brought.6® Under this statute, where de- 
linquent taxes were owing on several lots owned by 
the same person, unimproved and situated in the _ 
same town, the lots should be grouped into one group 
and the costs, upon payment, taxed against them col- 
lectively, limiting each officer performing a service 
mentioned in the statute to one charge for the en- 
tire group,°? and where the lots had been purchased ~ 
in four groups from four different persons, if any 
of the costs are legally taxable against the former 
owner, the rule for taxing the costs against all the 
lots collectively would apply to the group of lots 
purchased from such person, and such costs should 
be taxed against the group as a whole.®§ 

Traveling expenses. A charge for actual travel 
going and returning to publish a notice of sale in a 
newspaper is a legal charge under these statutes,®? 
but where the tax collector sends a copy of the notice 
by mail, he is not entitled to recover the statutory 
mileage.”° 

[§ 2232] 3. Remission and Waiver. As in the 
case of interest?! the legislature has the power to 
remit costs accruing on taxes levied for certain 
years;** and a statute purporting to do so being 


courts and county commissioners to 
remit interest on delinquent taxes 
contemplates general orders applica- 
ble-to the entire county and not mere- 
ly to individual property owners 
therein. Livesay v. DeArmond, 284 P. 
166, 131 Or. 563. 

53. State v. Marion County, 243 P. 
558, 117 Or. 426. 


54. State v. Marion County, supra;' 


State v. Coos County, 237 P. 678, 679, 
115 Or. 300. eg Y 

“While in form permissive, 
are peremptory when used to clothe 
a public officer with the power to do 
an act which ought to be done for 
the sake of justice, or which concerns 
the public interest or the rights of 
third persons.’”’ State v. Coos Coun- 
ty, supra. 


55.- State v. Erskine, 227 N.W. 209, 
178 Minn. 404. 


56. State v. Marion County, 243 P. 
558, 117 Or. 426. 

57. Board 
County y. Denver & S. L. R. Co., 
(Colo.) 291 P.. 1022: [appeal dism_ 51 
S.Ct. 216, 282 U.S. 815, 75 L.Ed, 729, 
and cert den 51.S.Ct. 348, 283 U.S. 826, 
75 Lid. 1440]; Board of Com’rs of 
Routt County v. Denver & S. L. R, Co., 
(Colo.) 291 P. 1020 [appeal dism 51 


S.Ct. 216, 282 U.S, 815, 75 L.Ed. 729, 


and cert den 51 S.Ct. 348, 283 U.S. 
826, 75 L.Ed. 1440]. 

. 58. 
J.pl. 


they 


of Com’rs of Moffat, 


Costs generally. see Costs 15.C. |. 


59. See statutory provisions. 

[a] Im Nevada the district attor- 
ney is entitled to a fee of five per 
cent of the penalty. State v. Cali- 
fornia Min. Co., 13 Nev. 289. 

60. Eaton v. Noyes, 78 A. 1080, 76 
N.H. 52. 

61. Yazoo & M. V. R. Co. v. Fitz- 
gerald, 95 So. 746, 131 Miss. 905; Mil- 
ler v. Delta & Pine Land Co., 20 So. 
875, 74 Miss. 110; Anderson v. Hawks, 
12 So. 687, 70 Miss. 639; Yazoo & M. 


V. R. Co. v. Love, 12 So. 266, 69 Miss. 


109. 


62. Yazoo & M. V. R. Co. v. Fitz-. 


gerald, 95 So. 746, 131 Miss. 905; Mil- 


ler v. Delta & Pine Land Co., 20 So. 


875, 74 Miss. 110; Anderson y. Hawks, 
12 So. 687, 70 Miss. 689; Yazoo & M. 
V. R. Co. v. Love, 12 So. 266, 69 Miss. 
109. 

63. Yazoo & M. V. R. Co. v. Fitz- 
gerald, 95 So. 746, 131 Miss. 905. 


gerald, supra. 


Co., 20 So. 875; 74 Miss. 110, 
66. Typer & Knudson y. Tom, 132 
S.-W. 850, 62 Tex.Civ.App. 288, 292. 
“To hold that a delinquent taxpay- 


er would be required to pay a great-! 
er sum as costs if he pays delinquent, 


taxes without a suit than he would 


be required to pay if suit should. be, 
instituted, would be to place a pre-. 


mium upon. a further.delay in. such 
payments. This would be contrary to 


sound public policy and an unjust 
discrimination against the diligent 
taxpayer in favor of one who refuses 
to pay unless forced to do so by the 
courts.” Typer & Knudson y. Tom, 
supra, 

67. Typer & Knudson y. Tom, su- 


68. Typer & Knudson v. Tom, su- 
69. begin v. Noyes,, 78 A. 1080, 76 
52. 


70. Haton.y. Noyes, supra. 

71. See supra § 229. 

72. State v. Marion County, 243 P. 
558, 117 Or. 426; State v. Coos Coun- 
ty, 237. P. 678, 115 Or. 300. 

[a] Equality and uniformity pro- 
visions of the constitution are not 
violated. State v. Coos County, 237 


P. 678, 115 Or. 300. 


{b] In Georgia one convicted of 


64. Y 6 & M.V.-R. Co.’ ¥ Fitz-! violating a.tax law was sentenced to 
. azo . . . . . nae 


pay a fine of two hundred dollars, be- 


4 Jing “double the tax” imposed by the 
65. Miller v. Delta & Pine Land 


statute, which further declared that — 
“one-half of said fine shall be applied 
to the payment of the tax and the 


|other to the fund of fines and forfei- 


tures for use of officers of court.” 
The governor passed an order direct- 
ing that this sentence ‘‘be, and it is 
hereby, commuted to the payment of 
the tax of one hundred dollars and the 
costs of the case,’”’ and payment was 
made accordingly. . It was held that 
the entire one hundred dollars should 


oe ee i eo ee ee oe Se Ts 


. 


1520 [61 C.J.] 


remedial should be liberally construed,’* and ex- 
tended to all cases fairly coming within the reason 
or rule thereof,’* and, although permissive in form, 
should be given a mandatory effect.7> And the ben- 
eficial owner of property is as much entitled to the 
benefit of the statute as he would have been if he 
had been the owner of both the legal and equitable 
title: ¢ 

[§ 2233] E. Criminal Liability of Delinquents.’’ 
It is sometimes, by statute, made a misdemeanor, 
punishable by fine, for corporations or associations, 
and sometimes individuals, to fail to pay taxes 
after they become delinquent,’* and mistaken belief 


TAXATION 


yeas .4 -] ee | 


[$§ 2232-2934 


of nonliability is no defense;*® but ‘fine cannot be 
recovered until after the guilt has been established.*° 
To render a taxpayer liable under a statute making 
it a misdemeanor if any person shal] make a tem- 
porary investment in securities exempt by law from 
taxation, or resort to any device whatever for the 
purpose of avoiding taxation, the element of bad 
faith is necessary.* A bona fide sale and transfer 
of taxable property nearly two months before the 
assessment day and the investment of the proceeds 
in nontaxable government bonds cannot be held to 
be a trick or device on the part of the owner to 
escape taxation.®? 


XVI. DISPOSITION OF TAXES COLLECTED* 
[By Harry Rosen] 


[§ 2234] A. In General—l. Power To Regulate 
and Direct. Except when, and to the extent that, 
there exists some constitutional restriction of the 
rule,84 the power to tax®® and the power to provide 
for the disposition of taxes raised are identical and 
inseparable;*® and, accordingly, the legislature has 
full power and control over the disposition of rev- 
enues derived from taxation,®’ subject, of course, 
to any constitutional restrictions,®*® this power ex- 
tending to such taxes as are raised by the political 


state.8® Hence, subject to such constitutional re- 
strictions as that against diversion,?® the legisla- 
ture has general power not only by appropriation 
bills,°1 but also by directions incorporated in the 
revenue laws,®? to regulate the disposition which 
shall be made of the taxes collected both by the state 
agencies and by the local authorities. The method 
of allocating a tax between a state and its political 
subdivisions is a matter within the competency of 
the state legislature,®* and the legislature also has 


subdivisions of the state under authority of the 


be appropriated to the payment of the 
tax due the state, and no part there- 
of to the costs due the officers of 
court. Carmichael v. Banks, 29 S.E. 
an ee Ga. 217 (construing Code § 
4310). 

73. State v. Marion County, 243 P. 
558, 117 Or. 426. 

74. State v. Marion County, supra. 

75. State v. Marion County, supra; 
State v. Coos County, 237 P. 678, 679, 
£256 Or., 300: 

“While in form permissive, they are 
peremptory when used to clothe a 
public officer with the power to do an 
act which ought to be done for the 
sake of justice, or which concerns the 
public interest or the rights of third 
persons.” State v. Coos County, su- 
pra. 

76. State v. Marion County, 243 P. 
558, 117. Or. 426. 

77. Criminal responsibility of: 
Assessors see supra § 756. 

Collectors see supra § 13538, 

Embezzlement §§ 43-46. 

Larceny § 203. 

Perjury §§ 18, 74. 

78. See statutory provisions, 

[a] In Porto Rico, in a prosecution 
for having property in possession 


without having paid the tax imposed’ 


by the Excise Tax Law, the complaint 
must allege that defendant received 
the property from the United States. 
Peo. v. Cabassa, 30 Porto Rico 3 (al- 


legation that he received it by a cer-. 


tain steamer is insufficient). 


79. Jorgensen-Bennett Mfg. Co. v.. 
Knight, 3 S.W.(2d) 668, 156 Tenn. 579, 
60 A.L.R. 3938 [appeal dism 49 S.Ct. 


185, 73 L.Ed. 1013, and cert den 49 
S.Ct. 186, 278 U.S. 583, 78 L.Ed: 519], 
80. Louisville Water Co. v. Com- 


SE UL LLG SSW tll 132" Ky, 
81. Commonwealth Vv. Harris, 


(Ky.) 118 S.W. 294. 


82. Commonwealth y. Harris, su-}. 


pra. 
83. Cross references: 

Accounting and payment over by col- 
lector see supra § 1313 et seq. 


Appropriations of state funds see’ 


States §§ 380-401. 
Collector’s liability for uncollected 
taxes see supra § 1325. 
Disbursement of state 
States §§ 376, 377. 


Discrimination in disposition of taxes 
see supra § 56. 

Disposition of: 

County taxes see Counties.§ 352. 

Highway taxes see Highways § 500. 

License fees see Licenses § 129. 

Liquor license fees see Intoxicating 
Liquors § 177. 
Local assessments and special high- 
way taxes see Highways § 513. 
Municipal taxes see Municipal Cor- 
porations §§ 4543-4549. 

Proceeds of tax sale see supra § 
1640 et seq. 

School taxes see Schools and School 
Districts §§ 883-894. 

Town taxes see Towns [38 
657]. 

Mandamus to compel particular dis- 
position of taxes see Mandamus § 
434, text and notes 49-54, 

Refund of taxes collected see supra 
§§ 1254-1257. 

84 See constitutional provisions. 
85. See supra § 7 et seq. 
86. Collins v. Humphrey, 27 S,W. 

(2d) 102, 105, 181 Ark. 609. 

“The power of taxation and the 
power of apportioning taxes are iden- 
tical and inseparable unless there is 


Cyc 


some constitutional restriction.” Col- 
lins v. Humphrey, supra. 
87. »Collins v. Humphrey, supra; 


Cone v. Hope-Fulton-Emmett Road 
Improvement Dist., 277 S.W. 544, 169 
Ark. 1032; Adkins v. Harrington, 261 
S.W. 626, 164 Ark. 280; Sanderson vy. 
Texarkana, 146 S.W. 105, 103 Ark. 529; 
Amos v. Mathews, 126 So. 308, 99 Fla. 
1, 65, 115; Board of Com’rs of Boone 
County v. Adler, 133 N.E. 602, 77 Ind. 
App. 296; Com. y. St. Clair Coal Co., 
43 Pa.Co. 367 [rev on other grounds 
96 A. 254, 251 Pa. 159]; Com. v, Plym- 
outh Coal Co., 43 Pa.Co. 365; Com. y. 


Alden Coal Co., 43 Pa.Co. 353 [rev on 


other grounds 96 A, 246, 251 Pa, 134, 
L.R.A.1916F 154]. 


88. See constitutional provisions.’ 


Diversion of taxes see infra § 2235. 

Equality and uniformity in disposi- 
tion of taxes see supra § 56. 

89. Yamhill County v. Foster, 99 
P. 286, 53 Or. 124. And see cases in- 
fra notes 92, 94. 

90. See infra § 2235. . 

91. Appropriations see States §§ 


‘| 380—401. 
funds see 


92. Ark.—Collins y. Humphrey, 27 
S.W.(2d) 102, 181 Ark. 609 [quot Cyc]. 


authority to prescribe the division an 


apportion- 


Ill.—Logan County v. Lincoln, 81 
Ill. 156; Sleight v. People, 74 Ill. 47; 
Sangamon Co. y. Springfield, 63 Ill. 


66. 

Ind.—Florer y. State, 32 N.E. 829, 
133 Ind. 458. 

Ky.—Auditor v. Frankfort Common 
School, 81 Ky. 680. : 

Me.—Inhabitants of Bayville Vil- 
lage Corp. v. Inhabitants of Booth- 
bay Harbor, 85 A. 300, 110 Me. 46, Ann. 
Cas.1914B 1135. 

Mo.—Hannibal v. Marion Co., 69 Mo. 
571; State v. Ferguson, 62 Mo. 77; 
State vy. Thompson, 41 Mo. 25; State 
v. St. Louis County Ct., 34 Mo. 546. 

Neb.—State v. Cobb, 62 N.W. 867, 
44 Neb. 434. 

N.C.—Brown vy. Hertford County, 
50S. Hi 178), 200° N.C. 192: 

Ohio.—State ex rel. John A. Cline 
v. Wright, 9 OhioN.P.N.S. 321. 

Or.—Yamhill County v. Foster, 99 
P. 286, 53 Or. 124. 

Pa.—Provident Life & Trust Co.:v. 
Klemmer, 101 A. 351, 27. Pa. 91; Tax 
on Foreign Ins. Companies’ Premi- 
ums, 11 Pa.Dist.&Co. 35 (opinion of 
attorney-general); Com. v. St. Clair 
Coal Co., 43 Pa.Co. 367 [rev on other 
grounds 96 A. 254, 251 Pa. 159]; Com. 
v. Plymouth Coal Co., 43 Pa.Co. 365; 
Com. vy. Alden Coal Co., 43 Pa.Co. 353 
[rey on other grounds 96 A, 246, 251 
Pa. 134, L.R.A.1916F 154]. , 
Pe a rage eg Ue v. Towns, 5 Sneed 

[a] Change of method.—Act June 
17, 1913 (P. li. p 507), is a codifica- 
tion of former laws relating to per- 
sonal property, intended to give the 
tax to the counties, instead of, as 
theretofore, having it collected as. a 
state tax, and part of it paid to the 
counties. Provident Life & Trust Co. 
v. Klemmer, 101 A. 351, 257 Pa. 91. 

Cross references: 

Appropriations see States §§ 380-401. 
Disposition of municipal revenues see 

Municipal Corporations § 4543: 
Legislative control of county funds 

generally see Counties § 283. 

93. General American Tank Car 
Corporation v. Day, 46 S.Ct. 234, 270 
U.S. 367, 70 L.Ed. 635; Columbus 
Southern Ry. Co. vy. Wright, 14 S.Ct. 
396, 151 U.S. 470, 38 L.Ed. 238; Ad- 
kins vy. Harrington, 261 S.W. 626, 164 
Ark. 280; Washington Co. v. Clapp, 86 
N.W. 775, 83 Minn. 512. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 2234-2935] 


ment of taxes raised by county taxation, between the 
county and other municipalities within its limits.°4 
A county may be required by law to apply all or 
part of the taxes collected to any legitimate publie 
purpose so long as it does not conflict with some 


constitutional provision.®> 
Due process.°* 


Enjoining disposition.®’ 


under protest.®® 


[§ 2235] 2. Diversion.t Taxes 


apart by the constitution of the state for particular 
uses cannot be diverted by the legislature to any 
other purpose,? and neither can funds derived from 


No equitable apportionment of 
taxes collected is without due process of law.°7 

: Where the statutes pro- 
vide a remedy. for the prevention of the enforce- 
ment of an illegal tax, equity will not restrain the 
distribution and apportionment of taxes paid in 
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providing. 
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be legally utilized for, or diverted to, any other 
purpose,® some constitutional provisions expressly so 
Henee, a share of taxes due to one mu- 
nicipality cannot be diverted to another to offset 
an obligation of the former to the latter;® nor can 


taxes raised for the city purposes of a particular 


been spent.® 


municipality, and collected by a county treasurer, 
be offset against overpayments, made by such treas- 
urer’s predecessor to the city, which have already 
Where the law provides that money 
raised by the taxation of particular property in a 
municipality shall be held by the county treasurer 


as a sinking fund for the redemption of bonds is- 


which are set 


taxes levied and. collected for particular purposes 


{a] Delinquent personal property 
taxes.—The sum realized by the coun- 
ty as a result of legal proceedings, 
less the amount of expenses and fees 
for colecting,. belongs, in the propor- 
tion prescribed by law, to the state, 
county, school districts, and other 
governmental subdivisions. Washing- 
ton County y. Clapp, 86 N.W. 775, 83 
Minn. 512. 

94 State v. Board of Com’rs of 
Douglas County, 189 N.W. 639, 109 
Neb. 35 [cit Cyc]. 

[a] Apportionment between city 
and county.—(1) The legislature has 
authority to prescribe the division and 
apportionment of money raised by 
county taxes between the county and 
a city within its limits. Logan Coun- 
ty v. Lincoln, 81 Ill. 156; Sangamon 
County v. Springfield, 63 Ill. 66; Han- 
nibal y. Marion County, 69 Mo. 571; 
State y. St. Louis Ccunty Ct., 34 Mo. 
546. (2) It is otherwise, however, 
where constitutional limitations have 
been infringed. Sleight vy. People, 74 
Ill. 47; Nashville v. Towns, 5 Sneed 
(Tenn.) 186. (3) Distribution and 
apportionment between municipalities 
See infra §§ 2244-2249. 

{b] Money collected as taxes by 
county is public property, and, with- 
in constitutional limits, is subject to 
legislative control. Yamhill County 
v. Foster, 99 P. 286, 53 Or. 124. 

95. Yamhill County y. Foster, su- 


pra. 

96. Generally see Constitutional 
Law §§ 956-1099. , 

97. Kansas City v. Stewart, 136 P. 
241, 90 Kan. 846 [aff 140 P. 876, 92 
Kan. 406 (dism error 36 S.Ct. 15, 239 
U.S. 14, 60 L.Ed. 120)]; State v. Beck- 
er, 215 N.W. 902, 194 Wis. 464. 

{a] Thus a_ statute (Gen. St. 
[1909] § 9428) requiring that all re- 
bates granted on taxes laid by cities, 
townships, and school districts shall 
be charged to the county is not uncon- 
stitutional. Kansas City v. Stewart, 
136 P. 241, 90 Kan. 846 [aff 140 P. 876, 
92 Kan. 406, and writ of error dism 
36 S.Ct. 15, 239 U.S. 14, 60 L.Ed. 120]. 

98. Recovery of taxes improperly 
distributed see infra § 2259 note 69 
et seq. he © 

99. Braddock Iron Mining Co. v. 
Erskine, 192 N.W. 193, 155 Minn. 70. . 

1. Statement of object of tax see 
supra § 698. 

2. Ark.—Collins v. Humphrey, 27 
S.W.(2d) 102, 181 Ark. 609 [quot Cyc]. 

Idaho.—Epperson v. Howell, 154 P. 
621, 28 Idaho 338. 

Ill.—People v. Lippincott, 65 Ill. 
548: People v. Miner, 46 Ill. 384. 

Kan.—Lawrence Nat. Bank vy. Bar- 
ber, 24 Kan. 534. 

Mich.—Chambe v. Durfee, 58 N.W. 
661, 100 Mich. 112. 5 
_ N.C.—Macon County Bd. of Educa- 
tion v. Macon County, 49 S.H. 353, 137 


N.C... 310. 
‘$.C.—State v. Smith, 8 S.C. 127;. 
State v. Cobb, 8 S.C. 123; Morton.v. 
: {61 Cc. J.—96] 


Comptroller-Gen., 4 S.C. 430. 
Tenn.—Nashville v. Towns, 5 Sneed 


86. 

[a] Constitutional appropriation. 
—Where a tax is levied for the dis- 
tinct purpose of paying interest on 
the public debt, and the constitution 
provides that money raised by taxa- 
tion shall be applied to the object 
stated in the statute imposing the tax, 
this is a sufficient appropriation of 
it to that purpose. Morton vy. Comp- 
troller-Gen., 4 S.C. 430. 

[b] Invalid statute.—(1) Where a 
constitution provides for payment in- 
to the state treasury of particular 
taxes collected by the municipalities, 
a statute authorizing such munici- 
palities to divert such taxes collected 
to other purposes is invalid. Epper- 
son v. Howell, 154 P. 621, 28 Idaho 338. 
(2) Thus Sess. L. (1915) ec 27 §§ 12, 
14, 15, providing for diverting from 
the state treasury tax money due to 
the state from counties and for pay- 
ing it out by the counties to persons 
engaged in emergency employment, 
are violative of Const. art 7 § 7, rela; 
tive to disposition of taxes. Epperson 
v. Howell, supra. 

3. U.S.—Posados v. City of Manila, 
spa 704, 274 U.S. 410, 71 L.Ed. 

Ark.—Collins v. Humphrey, 27 S. 
W.(2d) 102, 181 Ark. 609. 

Ill.—People v. Hassler, 104 N.E. 177, 
262 Ill. 133. 

Kan.—City of Frankfort v. Ward- 
ers, 240 P. 589, 119 Kan. 652. 

N.Y.—Bridges v. Sullivan County, 
92 N.Y. 570 [aff 27 Hun'175, 14 N.Y. 
Wkly.Dig. 506]. 

Or.—School Dist. No. 24 of Marion 
County v. Smith, 191 P. 506, 97 Or. 1. 

Wash.—Burbank Irr. Dist. No. 4 v. 
Douglass, 255 P. 360, 259 P. 881, 148 
Wash. 385. : 

157 S.E. 


eee v. Lawson, 
589. 
[a] Thus taxes levied for school 


purposes cannot, when collected, be 
used for county purposes, nor can tax- 
es levied for county purposes be used 
for school purposes, the county 
court’s authority ceasing with the 
making of the levy, and the money, 
when collected, becoming automatical- 
ly the money of the school districts 
according to their proportionate 
rights, where the tax was levied as 
a school tax, and becoming county 
funds when levied for county pur- 
poses. School Dist. No. 24 of Marion 
County v. Smith, 191 P. 506, 97 Or. 1. 

[b] Equity will interfere at the 
suit of a taxpayer to prevent a mis- 
appropriation of a tax already col- 
lected. People v. Hassler, 104 N.E 
£77,. 262: T1233. “yh 

4. See constitutional provisions. 

5. Posados v. City of Manila, 47 
S.Ct. 704, 274:U.S. 410, 71 L.Ed. 1137. 

[a] Thus the Philippine insular 
auditor may not withhold a share of 
internal revenue belonging to the city 
of Manila to enforce a claim of a 


‘ 


sued by that municipality in aid of a railroad, the 
money so raised is appropriated to the specifie pur- 
pose mentioned and cannot be diverted to any oth- 
er,’ and the obligation resting on the treasurer may 


metropolitan water district, under 
Philippine Administrative Code §§ 
490-492, 494, 495, 497, 588; Philippine 
Pub. L. (1923) No. 3109; Jones Act §§ ~ 
24, 25 (Comp. St. §§ 3817d, 3817e). 
Posados y. City of Manila, 47 S.Ct. 
704, 274 U.S. 410, 71 L.Ed. 1127. 

6 City of Frankfort v. Warders, 
240 P. 589, 119 Kan, 652. 

7 Barnum vy. Sullivan County, 33 
N.E. 162, 187 N.Y. 179; Kilbourne v. 
Board of Sup’rs of Sullivan County, 
33 N.E. 159, 187 N.Y. 170;. Woods v. 
Madison County, 32 N.BH. 1011, 136 
N.Y. 403; People v. Cayuga County, 
32 N.E. 854, 136 N.Y. 281; Oneida v. 
Madison County, 32 N.E. 852, 136 N.Y. 
269; Spaulding v. Arnold, 26 N.E. 295, 
125 N.Y. 194; Crowninshield v. Cay- 
uga County, 27 N.E. 242, 124 N.Y. 583; 
Strough y. Jefferson County, 23 N.E. 
552, 119 N.Y. 212; Clark v.: Sheldon, 
12 N.E. 341, 106 N.Y. 104; Bridges v. 
Sullivan County, 92 N.Y. 570; People 
v. Brown, 55 N.Y. 180; Ulster County 
v. State, 80 N.Y.S. 128, 79 App.Div. 
277 > Laff 69 N.E. 370, 177. N.Y.) 1891]; 
Ackerson v. Niagara County, 25 N.Y. 
S. 196, 72 Hun 616; People v. Cayuga 
County, 18 N.Y.S. 808, 68 Hun 636 [rev 
on other grounds 32 N.E. 854, 136 N.Y. 
281]; Strough v. Jefferson County, 3 
N.Y.S: 110, 50 Hun 54, 55 [mod 23 N.E. 
552,119 N.Y. 212]; Walsh v. Richards, 
50 N.Y.S..1114, 22 Misc. 610. 

[a] Rule applied.—(1) The fact 
that the predecessors of the present 
county treasurer failed to make the 
appropriation of the railroad taxes 
required by law, and paid them over 
to their successors in office, will not 
excuse the present treasurer from 
making the appropriation (Spaulding 
v. Arnold, 26 N.E. 295, 125 N.Y. 194); 
(2) and it is the duty of the treasurer 
to set aside and invest the money in 
question, as the law directs, although 
by doing so a deficiency is left in oth- 
er funds and he will not have money 
enough to pay the obligations of the 
county to the state (Clark v. Sheldon, 
12ND. S41, 106 Noy. 104)s S03) st 
the money is diverted by the county 
treasurer, by the payment of state 
taxes and ordinary county expenses, 
it may be recovered by the town from 
the county (Crowninshield v. Cayuga 
County, 27 N.E. 242, 124 N.Y. -583); 
(4) and it is no defense for the coun- 
ty to allege that the taxes were not 
all paid into the county treasury, but 
part was used by the town collector 
to pay town expenses (Ackerson vy. 
Niagara County, 25 N.Y.S. 196, 72 Hun 
616. But compare Peirson v. Wayne 
County, 34 N.Y.S. 568, 87 Hun 605 [aff 
49 N.E. 766, 155 N.Y. 1057). (6) A 
town is not entitled to have such ap- 
propriation made after the bonds 
which it issued have matured and 
been paid off (People v. Cayuga Coun- 
ty, 32 N.E. 854, 186 N.Y. 281); (6) 
but, where new bonds have been is- 
sued for the purpose of paying the 
original bonds and coupons, the town 
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be enforced by the municipality’ or a taxpayer there- 
in,® by appropriate action, and such obligation, rest- 
ing on the treasurer, may, it seems, be enforced even 
by a holder of the municipal aid bonds.1® It is a 
sound principle of taxation which prescribes that 
the benefits of taxation should be directly received 
by those directly concerned in bearmg the burdens 
of taxation,'1 so that a legislature cannot divert 
taxes raised by one taxing district to the sole use 
and benefit of another district.12 A constitutional 
provision forbidding the use for a different purpose 
of moneys arising from a tax levied for a particular 
purpose!? has been held to include taxes from all 
sources;!* but a statute diverting funds to be de- 
rived from taxes levied, but not yet collected, has 
been held valid.1> So, too, an act creating a state 
bonding fund and providing for the payment of 
premiums by municipalities in advance has been 
held not to require that moneys raised for other 
purposes be diverted, as such premiums were for- 
merly paid to private bonding companies, and the 
moneys are paid for the same purpose for which 
they were raised;!® and a statute requiring that all 
rebates be charged to the county fund and all penal- 
ties be credited to that fund, except those penalties 
accruing to cities of the first class, which shall be 
paid to the city, has been held not to violate a con- 
stitutional provision declaring that a tax shall be 
is entitled to the same application of 
taxes in respect of the new issue 
(Barnum y. Sullivan County, 33 N.H. 


162, 137 N.Y. 179); (7) and the town 
is entitled to the benefit of this stat- 


poses, 
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must be brought within six 
years from the time when the taxes 
were diverted or misappropriated, as 
the cause of action accrues by that 14. 
act and is then complete. 


[§§ 2235-2237 


applied only to the object for which it is levied.*? 

[§ 2236] B. Between State and Municipalities’® 
—1. Taxes Collected by State—a. In General. Tax- 
es collected by the state need not be disbursed in 
the particular community wherein collected if the 
disbursement is for a state purpose rather than lo- 
cal;t® hence, state taxes collected from.all counties 
may be expended in the construction of a state road 
or building located wholly in one county.?° . How- 
ever, where taxation of particular: kinds of prop- 
erty,21 such as corporate franchises,?? is withdrawn 
from the local authorities which otherwise would 
have jurisdiction, and committed to the state author- 
ities under a general system, the state holds the tax- 
es so collected as a trustee for the various munici- 
palities affected,?* and the state may appropriate 
the taxes so collected to such municipalities to com- 
pensate them for the loss of taxes which they would 
otherwise have collected.?** 

[§ 2237] b. Apportionment. Where under a gen- 
eral system taxation is committed to the state which 
holds the taxes collected as trustee for the various 
municipalities,?> the apportionment to them of their 
distributive shares should be made in accordance 
with the provisions of the statute regulating the 
subject and according to the method of adminis- 
tration therein prescribed.2® Where the constitution 
confers power on the legislature to tax notes, bonds, 
53 Or. 124, 

13. See constitutional provisions. 
See also,States § 342 et seq. 


Collins v.. Humphrey, 27 S.W. 


Woods v.| (2d) 102, 181-Ark. 609. 


ute, although its issue of bonds has 
been adjudged invalid, where some of 
the bonds have been sold and have 
been held valid in the hands of: the 
purchasers by the United States su- 
preme court (Strough v. Jefferson 
County, 3 N.Y.S. 110, 50 Hun» 54, 55 
[mod 23 N.E. 552, 119 N.Y. 212]). 
{b] Taxes included under partic- 
ular statutes.—Ulster County v: State 
80 N.Y.S. 128, 79 App.Div., 277) [a 
69 N.E. 370, 177 N.Y. 189] (lL. [1869] 
ec 907, as amended by L. [1871] c 283). 
8. Woods v. Madison. County, 32 
N.E. 1011, 186 N.Y. .403; “Oneida v. 


Madison County, 32 N.E. 852, 136 N.Y. | 


269; Spaulding v. Arnold, 26 N.E. 295, 
125 N.Y. 194; Crowninshield v. Cay- 
‘uga County, 27 N.E. 242, 124 N.Y. 583; 
Strough v. Board of Supervisors of 
aetlereon County, 23 N.E. 552, 119 N. 
92 N.Y. 570; Ackerson iv. Niagara 
County, 25 N.Y.S. 196, 72 Hun 616, 
Walsh v. Richards, 50 N.Y.S; 1114, 22 
Misc. 610. 

{a] Action against county (1) for 
recovery of taxes diverted may be 
brought by a.tewn whose bonds were 
to be redeemed by the taxes in the 
sinking fund. Woods v. Madison 
County, 32 N.E. 1011, 186 N.Y. 403; 
Oneida v. Madison County, 32 N.E. 
852, 136 N.Y. 269; Crowninshield vy. 
Cayuga County, 27 N.E. 242, 124 N.Y. 
583; Strough v. Jefferson County, 23 
N.E. 552, 119 N.Y. 212; Bridges v. 
Sullivan County, 92 N.Y. 570; Acker- 
son v. Niagara County, 25 N.Y.S. 196, 
72 Hun 616. (2) The fact that ithe 
town has appropriated the town taxes 
on the railroad property for ordinary 
town expenses instead of turning the 
same over to the county treasurer for 
the sinking fund does not affect the 
town’s right of recovery. Crownin- 
shield v. Cayuga County, supra. 

[b] 
resolution ordering diversion.—People 
v. Cayuga County, 32 N.E. 854, 136 
N.Y. 281: 

[ec] Time to ‘sue.—An action 
against a county by a town to recover 
taxes which have been: diverted by 
the county and applied to general pur- 


Bridges v. Sullivan County, 


Mandamus to rescind county: 


Madison County, 32 N.E. 1011, 136 N. 
Y. 403; Strough vy. Jefferson County, 
23 ,0N Bh bb257 11 9 IN, Yio 2 12. 


Actions to recover taxes collected. 


see infra §§ 22438, 2249. 

9. Clark v. Sheldon, 12 N.E.) 341, 
106 N.Y. 104. 

Rights and remedies of taxpayers 
generally see States §§ 425-428, 

10. Moore v. Bath County Ct, 7 
Bush (Ky.) 177. 

11. Arnold v. Hopkins, 265 P. 223, 
203 Cal. 553. 

ae Ill.—Sleight v. People, 74 Ill. 


Kan,—Kansas City v. Stewart, 136 
P. 241, 90 Kan. 846 [aff 140 P. 876, 92 


Kan. 406, and error dism 36 S.Ct. 15, 


239 U.S. 14, 60 L.Ed. 120). 
Neb.—State v: Board of Com’rs of 

Douglas County, 189 N.W. 639, 109 

Neb. 35. 


Okl.—Board of Com’rs of Creek 
Court.y v. Alexander, 159 P. 311, 58 


Or.—Yamhill County v. Foster, 99 
P. 286, 53 Or. 124. 

[a]. Reason for rnle.—‘‘Should the 
Legislature order that money. be 
raised by one district and ‘paid to 
another district, to. be used for the 
sole benefit of that other district, that 
would be an exaction of money for 
the benefit of others than those who 
are taxed and clearly beyond what 
could be justified as taxation.” State 


Okl. 128 


v. Board of Com’rs of Douglas County, | 


189 N.W. 639, 642,109 Neb. 35. 

[b] 
statute requiring that rebates granted 
on taxes laid by cities, townships, and 
school districts shall: be charged to 
the county is not open to the objection 
that it operates to levy taxes on one 
public body for the benefit of another, 
Kansas City v. Stewart, 136 P. 241, 90 
Kan. 846 [aff 140 P. 876, 92 Kan. 406, 


and error dism 36 S.Ct. 15, 239 U.S, 14, 


60 L.Ed. 120 (Gen. St. [1909] § 9428)]. 

[ec] State has no such control over 
the funds of a county that*it may di- 
vert the money received from the citi- 
zens of one county by taxation for 
the benefit of’ citizens of another, 


‘Yamhill: County v. Foster, 99 P. 286, 


15. Collins vy. Humphrey, supra. 

[a] “Arising” equivalent to “re- 
ceived” or “collected.”—In such a con- 
stitutional provision, “arising’’ has 
been held equivalent to “received” or 
“collected.” Collins v. Humphrey, 27 
S.W.(2d) 102, 181 Ark. 609. F 

16. State v. Taylor, 156 N.W. 561, 


| 33 N.D. 76, L.R.A.1918B 156, Ann.Cas, 


1918A 583. 

17. Kansas City v. Stewart, 136 P. 
241, 90 Kan, 846 [aff 140 P. 876, 92 
Kan. 406, and error dism 36 S.Ct. 15, 
239 U.S. 14, 60 L.Hd. 120]. 4, 

18. Adjustment of accounts be- 
tween: : grey 
Counties and state see Counties § 292. 
Municipal corporation and state see 

Municipal Corporations § 4110. ~ 

Liability for uncollected taxes see 
infra §§ 2251, 2252, © 

19. Amos v. Mathews, 126 So. 308, 
99° HYa. F, 65) 1 be 

— Amos v. Mathews, supra. 
(N.H.) 149 A. 321. 

Exemption from local taxation see 
passim supra §§ 619-672. 

22. Worcester v. Board of Appeal, 
69 N.E. 330, 184 Mass. 460. 13 9 

Taxation of corporate franchises 
see supra §§ 241-247. 

23. | Worcester v. Board of Appeal, 
69 N.E. 330, 184 Mass. 460. 

24. City of San Bernardino vy. Hor- 
ton, 160° P.-231, 173 Cal. 3967° In" re 


yes of the Justices, (N.H.) 149 
Statute not violating rule.—a |. ; 


[a] Exemption from local taxa- 
tion.—A state tax may be appropriat- 
ed to towns to compensate them for 
the loss of a tax on timber which the 
proposed bill exempted from local tax- 
ation. In re Opinion of the Justices, 
(N.H.) 149 A. 321. 

25. See statutory provisions, 

26. Cal.—City of San Bernardino 
v. Horton, 160. P. 231, 173 Cal. 396. 

Conn.—Gilpatric v. City of Hart- 
ford, 120 A. 317, 98 Conn. 471; Strong 
v. Wright, 1 Conn, 459. 

Mass.— Worcester v. Board of Ar- 
peal, 69 N.E. 330, 184 Mass. 460. 

Mich.—Alcona County vy. Auditor- 
Gen., 98 N.W. 975, 136 Mich: 130. 


pS ee ee 
For later cases, developments and changes in the law see Annotations, same title and section number. 


In re Opinion of the Justices, | 


-§§ 2237-2938] 


stock, credits, and mortgages, and provides that the 
tax shall be in lieu of all other taxes on such prop- 
erty and also requires the legislature to provide for 
an equitable distribution of such taxes to the coun- 
ty, municipality, or district in which such property 
1s taxed,’ a statute passed in pursuance of such a 
provision must comply therewith.?§ 

In proportion to income tax payments. The dis- 
tribution of state taxes to the municipalities in pro- 
portion to the amount of income tax payments made 
by the taxpayers of such municipalities is proper 
only so long as there would be no distribution of 
other than amounts received as incame tax;2® but 
the distribution of other state taxes in proportion to 
the income tax payments is an improper basis of 
apportionment.?° 

Surplus state taxes. A distribution of surplus 
state taxes or funds to the contributing municipal- 
ities must be in proportion to the contributions made 
to the funds to be distributed,?! or on some rea- 
sonable and equitable basis.*? 

[§ 2238] 2. Taxes Collected by Municipalities— 
a. In General. There is nothing in the nature or 
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the ordinary purposes and functions of a county. to 
Impose on it the duty of collecting taxes for the 
state;°* but such a duty may be laid on counties 
or other municipalities by statute,?4 and in that 
case the county acts as the agent of the state in the 
collection of so much of the general taxes as belongs 
to the state.*®° In some jurisdictions, however, the 
state obtains its revenues by allocating to each of 
the various municipal subdivisions thereof a por- 
tion of the total revenues determined on,?* in which 
case the relation of debtor and creditor is said to 
arise between the state and the municipality for 
the state’s portion of the total tax.37 A city sue- 
ceeding to the functions of a county and embrac- 
ing all its territory becomes liable to the state for 
taxes.?8 

Withholding payment to state. The local officers 
charged with the duty of paying over the state tax- 
es cannot refuse or withhold payment on account 
of alleged irregularities in the assessment or collec- 
tion of the taxes or constitutional objections to the 
statute under which they were levied,®® as the right 
to raise such objections belongs only to the taxpay- 


Okl.—Board of -Com’rs of Creek 
County v. Alexander, 159 P. 311, 58 
Okl. 128. 

Or.—City of Astoria v. Kozer, 264 
Pp, 445, 124 Or. 261. 

Pa,—Tax on Foreign Fire Insur- 
ance Companies’ Premiums, 11 Pa. 
Dist.&Co. 35; Com. v. Alden Coal Co., 
43 Pa.Co. 353 [rev on other grounds 


pee 246, 251 Pa, 134, L.R.A.1916F 
154]. 
[a] Statutes construed.—(1) Un- 


der Act March 11, 1915 (Sess. L. 
[1915] pp 184, 185) § 4 subd “a” art 
2, providing for a direct and indirect 
system of taxation, construed in con- 
nection witn both prior and subse- 
quent legislation, in reference to the 
distribution of the gross production 
tax on petroleum or other mineral oil 
or natural gas, and the joint resolu- 
tion of the legislature declaratory of 
its intent in the passage of such act, 
one half of the tax collected under 
the provisions of such statute should 
be by the state treasurer distributed 
to the county treasurer of the county 
from whence the tax was collected, to 
be apportioned among the school dis- 
tricts of such county in aid of the 
common schools of such county, on a 
per capita basis, as are other common 
school funds. Board of Com’rs of 
Creek County v. Alexander, 159 P. 
Sti- (68. ORL 128.- (2) In ‘Gen: St. 
(1918) § 1205, providing that the state 
treasurer receiving taxes on shares of 
corporate stoek owned by the estate 
of a deceased person, whether held 
in trust or otherwise, shall remit the 
same to the town or city wherein de- 
cedent resided at time of death, the 
words “owned by” mean “belonging 
to” or “forming part of” the estate 
of a decedent, and such shares belong 
to the estate until final distribution 
by the testamentary trustee to which 
distribution was made by the execu- 
tor. Gilpatric v. City of Hartford, 
120 A. 317, 98 Conn. 471. 

[b] “State taxes.”—(1) Since the 
act permitting the city of Astoria to 
appropriate state taxes collected has 
been held constitutional, the word 
“taxes,” as used therein, must be giv- 
en a restricted meaning. City of As- 
toria v. Kozer, 264 P. 445, 124 Or. 261 
(L. [1923] p 432). (2) “State taxes.” 
which the city of Astoria could ap- 
propriate under this act, includes only 
general property taxes. City of As- 
toria v. Kozer, supra (L. [1923] p 432 
§§ 1, 2). 

[c] City not tax district.—A city 
is not a “district” within Const. art 
13 § 14, providing that the legislature 
shall reimburse districts for loss by 
withdrawal of property from local 
taxation, when taxed for state pur- 


poses only, or within St. (1911) p 556 
§ 32, effectuating such provision. City 


-}of San Bernardino vy. Horton, 160 P. 


Zell ioseal.<506. 

27. See constitutional provisions. 

[a] Provision construed.—The use 
of the word “or” between munici- 
pality and district has been construed 
to mean ‘and’ under the rule author- 
izing courts to construe such words 
in the light of the context and the 
reasons underlying the legislation. 
eae v. Hopkins, 265 P. 223, 203 Cal. 

28. Arnold v. Hopkins, supra. 

fa] Thus a statute authorizing a 
tax on notes, debentures, stock, bonds, 
credits, and mortgages, but making 
no provision for the equitable dis- 
tribution of such tax, has been held 
invalid. Arnold v. Hopkins, 265 P. 
223, 203 Cal. 553. 

29. In re Opinion of the Justices, 
(N.H.) 149 A. 321. 

Disposition of income taxes gener- 
ally see supra § 2341. 

30. In re Opinion of the Justices, 
(N.H.) 149 A. 321. 


31. In re Opinion of the Justices, 
supra. 

32. In re Opinion of the Justices, 
supra. 

33. Com. v. Griffith, 1 Lanc.L.Rev. 
€Paiy 201% 


34. N.Y.—People v. Ontario Coun- 
ty; 80' NB! 388,°188 NY? 13° Ulster 
County v. State, 80 N.Y.S. 128, 79 
App.Div. 277 [aff 69 N.H. 370, 177 N. 
Y. 189] 


Okl1.—Webster v. Morris, 264 P. 190, 
129 Okl. 145. 

Or.—Yamhill County v. Foster, 99 
P. 286, 538 Or. 124. 

Tenn.—State v. (Tenn.Ch. 
App.) 47 S.W. 1103. ‘ 

Utah.—The Best Foods v. Christen- 
sen, 285-P. 1001, 75 Utah 392. 

Wash.—Byram vy. Thurston County, 
252 P. 948,141 Wash. 28. 

35. Minn—wWashington County v. 
Clapp, 86 N.W. 775, 83 Minn, 512. 

N.Y.—Ulster County v. State, 80 N. 
Y.S. 128, 79 App.Div. 277 [aff 69 N.E. 
SEU, LUN. ve too Ts 

Okl1.—Webster v. Morris, 264 P. 190, 
129 Okl. 145. 

Wash.—Byram v. Thurston County, 
251 P. 103, 141 Wash. 28 [mod on oth- 
er grounds 252 P. 943, 141 Wash. 28]. 

Wis.—Chicago, etc., R. Co. v. State, 
108 N.W. 557, 128 Wis. 553, 

[a] County treasurer may act as 
agent of the state without being sub- 
ject to the control of the county au- 
thorities. Aplin v. Van Tassel, 40 N. 
W. 847, 73 Mich. 28. ; 

86. See statutory provisions. 

37. State v. Baker County, 33 P. 
530, 24 Or. 141; Com. v. Philadelphia 


Stong, 


Co., 10° A. 772; 7 Pa.Cas, ‘282. 

[a] Nature of relation.—Although 
the general scheme of taxation creates 
the relation of debtor and creditor be- 
tween the county and the state for the 
amount of state revenue apportioned 
to the county, to the extent of the 
county’s liability therefor, for which 
an action may be maintained and for 
which the county may be charged, 
whether it collects the tax or not, the 
debt so created is not a contract ob- 
ligation, but is a liability imposed 
by the state on one of its govern- 
mental agencies, the payment of 
which contemplates and requires the 
exercise of the taxing power which is 
governed by constitutional provisions. 
Yamhill County v. Foster, 99 P. 286, 
53 Or. 124. 


mee Philadelphia vy. Com., 52 Pa. 
39. Read v. Board of Com’rs of 


City of Newark, 134 A. 757, 103 N.J. 
Law 60 [aff 182 A. 314, 4 N.J.Mise. 
203]; People v. Williams, 3 Thomps.& 
C. (N.Y.) 3838; People v. Myers, 13 N. 
Y.S. 182, 59 Hun 617 [aff 27 N.E. 411, 
126 N.Y. 639]. 

[a] Thus commissioners of city 
and county treasurer are unauthorized 
to refuse to pay proceeds of institu- 
tional tax to the state treasurer be- 
cause the method of valuing the prop- 
erty assessed violated a constitutional 
provision therefor. Read v. Board of 
Com’rs of City of Newark, 134 A. 757, 
103 N.J.Law 60 [aff 132 A. 314, 4 N. 
J.Misc. 203] (P. L. [1922] p 634 § 17; 
P. L. [1923] p 485). ; 

[b] Reason for rule.—‘“‘As we view 
it, the right of the state treasurer to 
receive these moneys does not depend 
at all upon the question of the valid- 
ity of the method adopted by the Leg- 
islature for the determination of the 
valuations to be placed,upon the prop- 
erty made subject to these taxes. If 
the municipality, for the reason upon 
which it based its denial of the state 
treasurer’s request, had refused to 
levy, assess, and collect the taxes pro- 
vided by these two statutes, and an 
attempt had been made, by judicial 
procedure, to compel it to perform 
this alleged duty, the validity of that 
reason would necessarily have been 
presented for decision. This it did 
not see fit to do, but, on the contrary, 
proceeded to levy, assess, and _ collect 
these taxes in compliance with the 
statutory mandates. In so acting, it, 
by necessary implication, declared to 
its taxpayers that the statutes were 
each of them valid enactments; that, 
in pursuance of the respective man- 
dates contained therein, the duty of 
making the assessments and coltect- 
ing ‘the taxes’ rested upon the mu- 
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ers.*° 


action.*+ 
[§ 2239] b. Apportionment. 


Overpayment. 


[§ 2240] c. Preference to State. 


for the legislature to give the state a preference and 
direct that its proportion of the taxes shall be paid 


nicipality; and that there _ rested 
upon its taxpayers a legal duty to 
pay these taxes when assessed. The 
taxpayers, accepting this implied 
representation as justified by the fact, 
paid these moneys into the city treas- 
ury without objection made by any 
one of them, so far as the case shows, 
not as a contribution to the funds 
of the city, to be used generally for 
municipal purposes, but as a contribu- 
tion to a state fund, to be used solely 
for state purposes, creating the mu- 
nicipality their agent for delivering 
these moneys to the county treasurer 
in order that he might in due course 
deliver them to the state treasurer. 
The city accepted these funds charged 
with the trust imposed upon them by 
the parties who contributed them, 
namely, to see to it that they were 
appropriated to the state uses already 
indicated, and its refusal to perform 
that trust and its attempt to retain 
these funds for uses other than those 
for which they were contributed are, 
each of them, without legal justifica- 
tion.” Read v. Board of Com’rs of 
City of Newark, 134 A. 757, 758, 103 
N.J.Law 69. 

40. People v. Williams, 3 Thomps. 
&C. (N.Y.) 338. 


41. State v. Miller, 151 P. 943, 38 
Ney. 494. 
[a] Thus where taxpayers failed 


to commence any legal proceeding, al- 
though they paid their increased taxes 
under protest, the county treasurer 
eould not on that ground withhold 
settlement from the state treasurer. 
State v. Miller, 151. P. 943, 38 Nev. 494 
oe L. § 3748, and L. [1913] ce 134 § 


42. See supra § 2238. 

43. Idaho.—Canningham v. Moody, 
28 P. 395, 3 Idaho 125. 

Mich.—Aplin v. Van Tassel, 40 N. 
W. 847, 73 Mich. 28. 

Miss.—McManus v. State, 114 So. 
617. 148 Miss. 384. 

Mont.—School Dist. No. 18 of Pon- 
dera County v. Pondera County, 297 P. 


498, 89 Mont. 342. 
Faircloth, 290 P. 


N.M.—State v. 
1017. 

N.Y.—Peo. v. Williams, 3 Thomps.& 
Ce 338. f 

Pa.—Schuylkill v. Com., 36 Pa. 524. 

Wyo.—State v. Laramie County, 55 
P. 451, 8 Wyo. 104. 

ta] On redemption of lands sold 
for taxes (see supra § 1686 et seq) (1) 
the state is entitled to receive from 
the county the amount of state taxes 
so collected, and printers’ fees. Mc- 
Manus v. State, 114 So. 617, 148 Miss. 
384 (Hemingway Code [1927] §§ 1951, 
6108, 6106, 6113, 6114; L. [1920] ec 
2e3l). (2) A statute (Rev. Codes 
[1921] § 2234), apportioning between 
the state and county moneys collected 
on redemption of property sold to the 
county, applies only to moneys col- 
lected on payment of delinquent taxes 
levied for state and county purposes. 
School Dist. No. 18 of Pondera Coun- 


For the same reason payment cannot be 
withheld because some of the taxes have been paid 
under protest by taxpayers who instituted no court 


Where the duty to 
collect particular state taxes has been imposed on 
municipalities,42 the state is, of course, entitled to 
receive from such municipalities its proportion of 
the taxes so collected,#? but in no case can the state 
demand or receive from a county more than the lat- 
ter’s legal quota of the state taxes.*+ 

If the whole sum has been paid 
over, without deductions which- should have been 
first made, the county may reclaim the excess.*® 


TAXATION 


to collect state 
vision has been 
dictions for the 


municipality is 
in the collection 


It is competent 


ty v. Pondera County, 297 P. 498, 89 
Mont. 342. 

[b] Delinquent taxes.—A statute 
giving percentage of delinquent taxes 
collected to the state tax commission 
is not applicable to tax judgments 
rendered under an earlier act. State 
v. Faircloth, (N.M.) 290 P..1017 (L. 
[1919] c 102 §§ 2, 6; L. [1925] c 26 8§ 


44. Auditor-Gen. v. Bd. of Sup’rs 
of Midland. County, 47 N.W. 579, 84 
Mich. 121; Com.. v.. Philadelphia 
County, 10 A. 772, 7 Pa.Cas. 282. 

[a] Division of county and organi- 
zation of new county.—Where a por- 
tion of a county was detached and 
organized into a separate county, and 
the state assessed taxes on the county 
as originally constituted, which were 
collected, the oid county cannot refuse 
to pay over the amount collected in 
excess of its share, but must resort 
to the new county for reimbursement. 
Auditor-Gen. v. Bay County, 64 N.W. 
570, 106 Mich. 662. ~ 

[b] Charging county with loss 
sustained on resale of lands sold for 
delinquent state taxes and bid in by 
the state see Auditor-Gen. v. Saginaw 
County, 29 N.W. 492, 62; Mich. 579; 
People v. Monroe County, 36 Mich. 70. 
Compare Auditor-Gen. v. Ottawa 
County, 42 N.W. 1101, 76 Mich. 295 
(holding that the loss on state tax 
lands sold under the law of 1869 was 
not a proper charge against a county, 
but that, where such item had been 
paid by the county to the state, the 
county could not use it as a set-off 
against a lawful claim in favor of the 
state). 

[c] Conclusiveness of settlement. 
—A county is not estopped from dis- 
puting the validity of an item charged 
against it by the state by annual set- 
tlements recognizing the claim as 
valid. Auditor-Gen. v. Bd. of Sup’rs 
of Midland County, 47 N.W. 579, 84 
Mich, 121. 

45. Ulster County v. State, 80 N.Y. 
S. 128, 79 App.Div. 277 [aff 69 N.E. 
370, 177 N.Y. 189]. 

[a] Money had and received is a 
proper form of action. Ulster County 
v. State, 80 N.Y.S. 128, 79 App.Div. 
277 [aff 69 N.H. 370, 177 N.Y. 189]. 

[b] Parties —Where the county 
collectors improperly pay to the state 
money which should have been paid to 
a town, the county and not the town 
is the proper party to sue the state 
for the money illegally diverted. 
Ulster County v. State, 69 N.E. 370, 
LEUIN DY 89. 

[c] Creation of deficiency in the 
state’s revenue fund, by the refunding 
of taxes illegally diverted from their 
proper channel, is not a defense to 
an action against the state by the 
county for such taxes. Ulster County 
Na State," 69, NE 3.70) Lat Nay, 1 8oon ne 

46. Trewin v. Shurts, 65 A. 984, 74 
N.J.Law 200; Shields v. Paterson, 27 
A. 803, 55 N.J.Law 495; Dugan y. 
Jersey City, 12 A. 774, 50 N.J.Law 359; 


[§§ 2238-2242 


out of the first money collected,** statutes in some— 
' jurisdictions expressly so providing.** 

[§ 2241] d. Compensation for Collection. 4 
though the legislature may require municipalities 


Al- 


taxes without compensation,** pro- 
made in the statutes of some juris- 
retention, by the municipalities or 


their officers collecting the taxes, of compensation 
out of the funds due the state,4® and, where the 


considered the agent of the state 


of state taxes,°° it has the implied~ 
power to incur necessary expenses in connection with 
such collection.** 

[§ 2242] e, Interest.5? Where a county fails to_ 
pay to the state taxes due to the latter, it is la- 
ble for interest at the legal rate from the time when 
the taxes became due and payable to the state,°* 


| Sheridan v. Rahway, 44 N.J.Law 587; 
+ Rahway Com’rs v. Brewster, 42 N.J. 
Law 125; Bayonne v. State, 41 N.J. 
Law 368; State v. Siegmund, 266 P. 
1075, 125 Or. 197 [cert den 49 S.Ct. 12, 
278: /U.S. 608; 73) adh 534 se oa IME 
Dougan Co. v. Van Riper, 198 P. 897, 
109 Or. 254; Northup v. Hoyt, 49 P. 
754, 31 Or. 524; State v. Baker Coun- 
ty, 33 P. 530, 24 Or, 141. 

[a] Thus, if there are not enough 
moneys in the hands of a county 
treasurer to pay both state taxes and 
a contractor with the county to build 
a courthouse, the contractor’s claim 
must be subordinated to that of the 
state. J. M. Dougan Co. v. Van Riper, 
198 P. 897, 109 Or. 254. 

{[b] Preference restricted to taxes 
raised and constitutionally applicable 
to the payment of state taxes from 
which such taxes are to be paid, and 
not from funds derived from taxes 
raised for a special object. Northup 
v. Hoyt, 49 P. 754, 31 Or. 524. 

[c] Holding county funds as se- 
curity for payment over of state tax- 
es.—Under a statute providing that 
one third of the net amount of tax 
that is collected and paid into the 
state treasury by a county shall be 
returned to the county for its own use, 
where the state, before the full 
amount of a county’s tax has been 
paid, returns to the county part of its 
third, the state is not entitled to have 
the amount so returned repaid to it, 
there being no question of the ability 
or willingness of the county to pay 
the balance of the tax as soon as the 
amount is finally determined. Com. 
v. Philadelphia County, 27 A. 546, 157 
Pa. pol. 

47. See statutory provisions. 

48. The Best Foods v. Christensen, 
285 P..1001, 75 Utah 392. 

49. See statutory provisions. 

fa] Whether officer is entitled to 
retain compensation as against his 
municipality does not affect the right 
to deduct such compensation from 
funds due the state. Seneca County 
v. Allen, 2 N.E. 459, 99 N.Y. 532;' In 
re County Treasurers, 9 Pa.Dist. 263; 
Com. v. Lancaster County, 33 Pa.Co. 
413; Com. v. Allegheny County, 33 Pa. 
Co. 409. 

50. See supra § 2238 note 35. 

51. Washington County v. Clapp, 
86 N.W. 775, 838 Minn. 512. 

[a] Incurring expenses for collec- 
tion.— The county, as the agent and 
representative of the state, for the 
purpose of collecting delinquent per- 
sonal property taxes, has the implied 
power to incur necessary expenses, in- 
cluding attorney’s fees, in connection 
therewith. Washington County: v. 
Clapp, 86 N.W. 775, 83 Minn. 512. 
wien Interest collected see infra § 

53. Auditor-Gen. v. Bay County, 64 
N.W. 570, 106 Mich. 662; Auditor- 
Gen. v. Saginaw County, 29 N.W. 492, 
62 Mich. 579; State v. Stanton County, 
161 N.W. 264, 100 Neb. 747; People v. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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statutes in some jurisdictions expressly so provid- 
ing.°* No such interest is recoverable, however, in 
cases where it was impossible for the county to col- 
lect the state taxes before the time fixed by law 
for paying them over.®® In a jurisdiction where the 
general statutes set forth the cases in which inter- 
est generally is recoverable, which provisions are 
held not to apply ‘to a case of delay in the payment 
of state taxes to the state by the county, and where 
no specific provision is found covering such a sit- 
uation, no. interest can be recovered in such a case 
in spite of delay in the payment of the taxes.5° 

[§ 2243] f. Action for Taxes Collected.*’ 
state may maintain an action against a county or 
city for state taxes due from the municipality®® as 
soon as the latter has made the collection and is in 


Fitch, 42 N.E. 520, 148 N.Y. 71; People 
v. Myers, 34 N.E. 372, 138 N.Y. 590; 
People v. New York County, 5 Cow. 
(N.Y.) 331; Com. v. Philadelphia, 27 
Aso tot Pas 560: 

54. See statutory provisions. 

[a] Effect of subsequent legisla- 
tion.—Where amendments to the law 
governing assessments make impos- 
sible the payment of taxes due within 
the time fixed in the interest provi- 
sion, the county is not liable for in- 
terest for the period of the delay oc- 
ecasioned by such amendment. State 
v. Marion County, 59 P. 814, 36 Or. 
871 (where interest was expressly au- 
thorized under the provision of the 
statute). 

55. State v. Marion County, supra. 

56. State v. Multnomah County, 10 
P. 635, 13 Or. 287. 

[a] Reason for rule.—The state 
authorities had power to compel 
prompt payment of the taxes due, and, 
on allowance of interest in such a 
case, would be sanctioning the neglect 
of duty by the state officials to com- 
pel prompt payment. State v. Mult- 
nomah County, 10 P. 635, 13 Or. 287. 

57. Actions between municipalities 
for recovery of taxes collected see 
infra § 2249. 

Proceedings for apportionment and 
settlement see infra § 2253. 

58. State v. Baker County, 33 P. 
530, 24 Or. 141; Com. v. Philadelphia 
County, 27 A. 546, 157 Pa. 531; Phila- 
delphia v. Com., 52 Pa. 451; Com. v. 
McKean County, 9 Pa.Dist. 395, 24 Pa. 
Co. 33; State v. Columbia, (Tenn.Ch. 
App.) °62.S..W. bri. 

[a] City succeeding to functions 
of county may be sued by state for 
taxes collected and owing to the state. 
Philadelphia vy. Com., 52 Pa. 451. 

[b] Estoppel to set up laches 
against a state may result from a set- 
tled determination, under advice of 
counsel, that the tax should not be 
levied or collected. State v. Columbia, 
(Tenn.Ch.App.) 52 S.W. 511 (relating 
to the “state litigation tax”). 

[ec] Statute of limitations con- 
cerning actions to enforce payment of 
taxes against taxpayers does not ap- 
ply to suits to recover state taxes al- 
ready collected and in the hands of 
the municipal officers. State v. Co- 
lumbia, (Tenn.Ch.App.) 52 S.W. 511. 

59. State v. Ada County, 62 P. 457, 
7 Idaho 261. 
Louisville v. Com., 4 Mete. 

61. Auditor-Gen. v. Bay County, 64 
N.W. 570, 106 Mich. 662; Peo. v. Van 
Tassel, 40 N.W. 847, 73 Mich. 28. 

[a] Reason ,for rule—The state 
eannot be sued. Auditor-Gen. v. Bay 
County, 64 N.W. 570, 106 Mich. 662. | 

[b] Prior overpayments to state 
cannot be set off against claim of 
state. Auditor-Gen. v. Bay County, 
64 N.W. 570, 106 Mich. 662. : 

Actions by and against state gen- 
erally see States §§ 458-503. 

62. Cross references: 
Adjustment: on alteration of town see 
Towns [38 Cyc 609]. 
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1. In General. 


The 


tion among the 


Disposition of proceeds of tax sale 

see supra §§ 1640-1642. 

Liability for uncollected taxes see in- 

fra §§ 2251, 2252. 

63. State -v. Becker, 215 N.W. 902, 
194 Wis. 464. 

[a] Thus a statute providing that 
fifty per cent of a utility tax received 
by a town be apportioned to school 
districts is not unconstitutional as 
taking property without due process. 
State v. Becker, 215 N.W. 902, 194 
Wis. 464 (St. [1925] § 76.28 subd. 


[la]). 

64. Ill.—Baird v. People, 83 Ill. 
387; Chicago vy. Cook County, 136 III. 
App. 120 

Ind.—Truelove v. Washington, 82 
N.E. 530, 169 Ind. 291. 

Iowa.—lIowa City v. Watson, 166 N. 
W. 838, 182 Iowa 632. 

Md.—City of Havre de Grace v. 
Rouse, f 141° A.9-5545.1555° Mat 2275 
Frederick County v. Frederick, 42 A. 
218, 88 Md. 654. 

N.H.—Pittsfield v. Exeter, 41 A. 82, 
69 N.H. 336. 

N.J.—Trewin v. Shurts, 65 A. 984, 
74 N.J.Law 200; Sheridan v. Van 
Winkle, 43 N.J.Law 579. 

N.Y.—People v. Columbia County, 
75 N.E. 1133, 182 N.Y. 556; Barnum 
v. Sullivan County, 33 N.E. 162, 137 N. 
Y. 179; Crowninshield v. Cayuga 
County, 27 N.E. 242, 124 N.Y. 583; 
Bridges v. Sullivan County, 92 N.Y. 
570 [aff 27 Hun 175, 14 N.Y.Wkly.Dig. 
506]; In re Kimball, 188 N.Y.S. 97, 
196 App.Div. 679; People ex rel. City 
of Tonawanda v. Fitzhenry, 156 N.Y.S. 
70, 170 App.Div. 227; People ex rel. 
Village of Cobleskill v. Bd. of Sup’rs 
ef Schoharie County, 126 N.Y.S. 259, 
140 App.Div.. 769; Utica v. Oneida 
95 N.Y.S. 839, 109 App.Div: 
189; Erie County v. Town of Tona- 
wanda, 159 N.Y.S. 714, 95 Mise. 663 
(aff 162 N.Y.S. 994, 176 App.Div. 942]; 
City of Buffalo v. Erie County, 151 N. 
Y.S. 409, 88 Misc. 591 [aff 156 N.Y.S. 
73, (171: ‘App. Div, 973 - (aff’ -115° N.B. 
1036, 220 N.Y. 620)]; People ex rel. 
Lawyer v. Board of Sup’rs of Scho- 
harie County, 79 N.Y.S. 145, 39 Misc. 
162; People v. Harris, 16 How.Pr. 256. 

Pa.—Provident Life & Trust Co. v. 
Klemmer, 101 A. 351, 257 Pa. 91. 

S.D.—Liberty Tp. v. Hutchinson 
County, 64 N.W. 1117, 7 S.D. 530. 

Wis.—State v. Becker, 215 N.W. 902, 
194 Wis. 464; Spooner v. Washburn 
County, 102 N.W. 325, 124 Wis. 24; 
State v. Hunter, 96 N.W. 921, 119 Wis. 
450; Sheboygan County v. Sheboygan, 
11 N.W. 598, 54 Wis. 415; Marinette vy. 
Oconta County, 2 N.W. 314, 47 Wis. 
216. 

[a] Validity of statute—Priv. & 
Spec. L. (1911) ¢ 227 § 5, incorporat- 
ing Bayville Village Corporation, pro- 
viding for the apportionment of taxes 
collected on property and_ estates 
within such village corporation, is a 
proper exercise of legislative power 
for the conservation of public welfare. 
Inhabitants of Bayville Village Cor- 
poration v. Inhabitants of Boothbay 
Harbor, 85 A. 300, 110 Me. 46, Ann. 
Cas.1914B 1135. E 
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default for not paying over the money;*® but the 
position of the municipal corporation is net that 
of a collector or receiver of pablic moneys in such 
sense that judgment can be taken against it in a 
summary proceeding.®° 
way of counterclaim a demand of its own against 


A county cannot set up by 


[§ 2244] C. Between Different Municipalities*?— 
In providing for apportionment of 
taxes, collected by a municipality, to minor munic- 
ipalities within its boundaries, there is no viola- 
tion of the due process clause of the constitution.®? 
Where general or special taxes are collected by a 
larger municipal division of the state, such asa 
county, their apportionment®* and their distribu- 
different municipalities interested, 


[b] “ax districts” within statute 
apportioning bank stock tax.—(1) 
Under Tax L. §§ 23, 24, the city of 
Buffalo is entitled to taxes collected 
on the stock of banks within the city. 
City of Buffalo v, Erie. County, 151 
N.Y.S. 409, 88 Mise. 591 [aff 156 N.Y. 
S. 73, 171 App.Div. 973 (aff 115 N.E. 
1036, 220 N.Y. 620)]. (2) Under Tax 
L. § 24, a city, constituting a taxing 
district in a county, was entitled to 
its shares of the taxes of the capital 
stock of a national bank located there- 
in. Erie County v. Town of Tonawan- 
da, 159 N.Y.S. 714, 95 Misc. 663. [aff 
162 \N.Y.S: 994, 176: App.Div. 942]. 
(3) Under Tax L. (Consol. L. c 60) 
§ 24, imposing a tax on bank stock, 
and requiring the county board of 
supervisors to ascertain the tax rate 
of each tax district in which the 
shares of stock shall be taxable, and 
apportion the tax accordingly, and 
L. (1908) e 330 § 99, exempting the 
property within an incorporated vil- 
lage from taxation in the town for 
highways, the supervisors in appor- 
tioning the tax on bank stock of banks 
in a village within a town must make 
the apportionment on the tax rate 
in, the village and the tax rate in the 
town, excluding the tax rate in the 
town for highway purposes. People 
ex rel. Village of Cobleskill v. Board 
of Sup’rs of Schoharie County, 126 
N.Y.S.. 259, 140 Avnp.Div. 769. (4) A 
county is not a “tax district” within 
L. (1856) ¢ 968 ¢ 24, as amended by 
L. (1901) ¢ 550, § 2, providing for the 
assessment of a tax on bank shares 
and for its distribution among the tax 
districts in which the bank shares are 
taxable, and Tax L. § 2, defining a 
“tax district” as a political subdivi- 
sion of the state having a board of as- 
sessors authorized to assess property 
therein. City of Utica v. Board of 
Sup’rs of Oneida County, 95 N.Y.S. 
839, 109 App.Div. 189; People ex rel. 
Lawyer v. Board of Sup’rs of Scho- 
harie County, 79 N.Y.S. 145, 39 Misc. 
162.- (5) ‘Tax L. (Li: £1896] -p 802 ¢ 
908) § 13 provides that bank stock 
shall be assessed in the tax district 
where the bank or banking association 
is located, and not elsewhere, whether 
the stockholders reside in the tax dis- 
trict or not; and by L. (1901) p 1350 
e 550 § 24, as amended by L. (1902) 
p 384 c 126, and L. (1903) p 565 ¢ 267, 
the tax is to be distributed under di- 
rection of the board of county super- 
visors to the cities, towns, villages, 
school and other districts in a certain 
proportion. By Tax L. § 2 subd 1, as 
first enacted (L. [1896] ec 908 p 796), it 
is provided: “ ‘Tax district’ as used in 
this. chapter means a political subdi- 
vision of the state having a board of 
assessors authorized to assess prop- 
erty therein for state and county tax- 
es.” ‘Such subdivision of such section 
has never been changed. It was held 
that the tax is payable not only to 
“tax districts” as defined in § 2, but 
villages and school districts are en- 
titled to their proportion. People ex 
rel. Village of Kinderhook y. Board 
of Sup’rs of Columbia County, 75 N:E. 
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such as cities, towns, villages, boroughs, and school 
districts,°® must be made according to the principles 
and rules prescribed by the statutes and in the man- 


ner there directed, if any,°® and, 


for such apportionment and distribution is made in 
the constitution,®? its directions must be followed.** 

Where city collector collects county taxes, under 
a statute providing for such collection,®® he must 
pay over to the county officer the amount of the 
county tax apportioned to the city out of the first 
moneys received,’® without any diminution on ac- 
count of the losses sustained from reduction of as- 
sessments by the board of review."* 


1133, 182 N.Y. 556. 

[c] County taxes and not state 
taxes are to be apportioned under 
some statutes. Bridges v. Sullivan 
County, 92 N.Y. 570 [aff 27 Hun 175, 14 
N.Y.Wkly.Dig. 506] (L. [1874] ¢ 296). 

[ad] Measure of apportionment.— 
(1) A provision for apportionment 
between town and village of franchise 
tax levied on corporations having 
principal office in village, according to 
propartion of aggregate taxes raised 
“by” village, requires consideration 
of all taxes raised “in’’ village. Vil- 
lage of Elmira Heights v. Town of 
Horseheads, 250 N.Y.S. 50, 140 Misc. 
147 [aff 254 N.Y.S. 418, 234 App.Div. 
270] (Tax L. § 219-h subd 4). (2) 
County rate outside city of Havre 
de Grace controls apportionment 
of bank share tax between county and 
city. City of Havre de Grace v. 
Rouse, 141 A. 554,155 Md. 217 (Code 
Pub. Gen. L. [1924] art 81 § 167; Acts 
[1916] c 680 § 359). 

{e] Wax for public library.— 
Where a city is authorized by statute 
to establish and maintain a public 
library and to levy taxes for that 
purpose, and the city levies a tax and 
certifies the levy to the county clerk, 
the city is the authority to which the 
taxes levied are payable by the col- 
lector, and not the library board. Chi- 
cago v. Cook County, 136 Ill.App. 120. 

{f] Bridge fund.—Under Code Sup- 
plemental Supplement § 758, which 
took effect July 4, 1915, providing that 
cities of first and second classes 
“shall have full control of the bridge 
fund levied and collected as provided 
by law,” ete., the words “levied and 
collected” will be interpreted as if 
preceded by the word “hereafter,” so 
that taxes levied by the county 
against property within the city for 
bridge funds in September, 1914, and 
collected after July 4, 1915, belonged 
to the county, not the city. Iowa 
City v. Watson, 166 N.W. 83, 182 Iowa 
632. 

[g] Error in  apportionment.— 
Where the county board of supervis- 
ors erroneously apportioned a tax on 
bank stock between a village and a 
town by giving the town a larger 
amount than it was entitled to, and 
the tax was paid to the village and 
town according to such apportion- 
ment, the board should, in the next 
tax levy, provide for an assessment 
on the town to recover the money im- 
properly paid to it. People ex rel. 
Village of Cobleskill v. Board of 
Sup’rs of Schoharie County, 126 N.Y.S. 
259, 140 App.Div. 769 

65. See cases supra note 68, 

State taxes collected by municipal- 
ity see supra § 2238. 

66. See cases infra this note. 

[a] Absence of statute.—Since L. 
(1910) ¢ 150, as it now appears in 
Hemingway Code § 7151 et seq, con- 
tains no provision that one half of the 
taxes collected by a county thereun- 
der on property in a municipality 
shall be paid into the municipal treas- 
ury, the county is under no obligation 
to do so. City of Bay St. Louis v. 
senenes County, 83 So. 276, 120 Miss. 


[b] Repeal by inconsistent provi- 


TAXATION 


where provision 


The obligation 


sions.—Acts (1909) Sp. Sess. p 303, 
making it the duty of the board of 
county commissioners to pay over to 
the municipality one half of the 
money collected on property. within 
the municipal limits for maintenance 
of roads, and Loc. Acts (1911) p 78, 
particularly §§ 15, 29, giving the board 
of road commissioners exclusive con- 
trol of lands, and providing for levy 
of taxes, being inconsistent, the form- 
er is repealed to the extent of their 
inconsistency, particularly in view of 
the repealing clause of the latter. 
Town of Ragland v. St. Clair County, 
80 So. 687, 16 Ala.App. 613. 

67. See constitutional provisions. 

68. State ex rel. City of Baton 
Rouge v. Day, 87 So. 249, 148 La.. 495: 

[a] Taxes within provision.— 
Where the police jury of East Baton 
Rouge parish adopted a budget, to 
cover which a general parish-wide tax 
of two mills was levied on all prop- 
erty, as for its general alimony, un- 
der the powers conferred for that pur- 
pose by Act (1918) No. 191 and there- 
after under the same authority levied 
a parish-wide tax for building roads 
and bridges of a permanent character, 
and for general upkeep of roads in- 
cluded in its budget, utilizing only 
three of the five mills which it had 
the power to exact, the city of Baton 
Rouge was entitled to one-half of all 
the taxes collected within its corpo- 
rate limits, under Const. art 282. 
State ex rel. City of Baton Rouge v. 
Day, 87 So. 249, 148 La. 495. 

69. See statutory provisions. 

70. Trewin v. Shurts, 65 A. 984, 
74 N.J.Law 200; Ross v. Walton, 44 
A. 430, 63 N.J.Law 435, 

[a] Reason for rule.—‘“It will be 
seen that it has become a part of the 
statutory policy of this state that out 
of the first moneys arising from gen= 
eral taxation the state and county 
taxes should be paid. The public 
reasons for this policy are entirely 
obvious, and without its existence it 
might be found in many instances dif- 
ficult to. successfully conduct the 
state and county governments. ‘They 
are, as at present constituted, pos- 
sessed of the different municipalities, 
for levying and collecting taxes. The 
appropriations for county taxes, are 
made by the boards of chosen free- 
holders, and the apportionment among 
the various municipalities in the coun- 
ty, and the duties of assessing, col- 
lecting, and payment over to the coun- 
ty collector, are imposed upon the 
municipalities, according to the stat- 
ute. No excuse for failure to perform 
the dutty imposed by statute can 
avail, if the local collector has re- 
ceived from the general taxation in 
the municipality sufficient to pay 
such county taxes. They must be 
paid as fast as collected, as the law 
appropriates all the moneys collect- 
ed until they are all paid, and until 
the primary obligation to the county 
is discharged, and no duty whatever 
rests upon the collector of taxes to 
otherwise disburse these moneys ‘to 
the treasurer of the borough upon 
the order of the council thereof.” 
Ross v. Walton, 44 A. 430, 63 N.J.Law 
435, 437, 438. 


-payers of the town; 
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to pay over the county tax to the county officer is 
conditioned only on there being general funds in 
the city treasury to meet it,"? regardless of whether 
or not there has been compliance with the statute re- 
quiring an appropriation of the funds on hand to 
specific purposes before payments can be made.*# 
The fact that county taxes are collected for the coun- 
ty by city officials does not give the city any title 
or right to a surplus in the county treasury result- 
ing from an excess of collections over expenditures 
for a series of years.’* 
the conditions under which a municipality shall be 
liable to the county for taxes collected by the mu- 


Where the statute provides 


71. Ross v. Walton, supra. 

“The state policy embodied in the 
statute is to give the first fruits of 
taxation to the state and county, in 
derogation of the claims of the town- 
ships and cities. This adjustment 
was necessary in order to exempt the 
state and counties from bearing any 
part of the loss annually sustained 
from the deficit occurring in the col- 
lection of the taxes. The sum collect- 
ed invariably falling below the sum 
assessed, such deficiency was to be 
the loss of the local municipalities.” 
Ross v. Walton, supra. 

Review of assessments see supra § 
922 et seq. 


72. Secaucus v. Kiesewetter, 84 A. 
622, 83 N.J.Law 227... 

73. Secaucus vy. Kiesewetter, supra. 

[a] Unappropriated funds.— 


Money is loaned by a bank to a city 
in anticipation of taxes to be collected 
in order that the city might have 
funds with which to meet certain 
outstanding indebtedness. The money 
borrowed is, however, not appropriat- 
ed to that purpose or to any purpose. 
While payments cannot be made out 
of this money to discharge the in- 
debtedness for which it was raised, 
the city must, on application to do so, 
pay it over to the county collector to 
meet the county tax apportioned 
against it. Secaucus y. Kiesewetter, 
84 A. 622,-83 N.J.Law 227. ; 
74. Woodstock v..Oxford, 22 Ont.L. 
151, 2 Ont.W.N. 134, 17 Ont.W.R. 176.. 
[a] Beason for rule—‘If . .'. 
the excessive levies were made, from 
year to year, intentionally, it would 
be unauthorized in law, and the de- 
fendants [county] would not have 
been entitled to the money; but that 
is very far from saying that the 
plaintiffs [city] would have any right 
to any part of it. The levy was not 
made upon them, or by them; it was 
made upon the ratepayers of the de- 
fendants, by the defendants; it was 
the money of such ratepayers, unduly 
exacted from them; the ratepayers 
might have prevented the purposely 
excessive levy by legai proceedings; 
and, under certain circumstances, 
might have recovered the amount un- 
duly exacted from them.. But by what 
process did the plaintiffs ever become 
entitled to the money? The fact that 
the county’s taxes may be levied 
through the officers of the minor 
municipalities can give no right; nor 
can the fact that the levy was made 
in fact upon those who were also rate- 
1 and there is 
nothing else, that I am aware of, that 
can be urged in support of any claim 
on the part of the plaintiffs to the 
money illegally exacted from others 
by the defendants. . . . Having 
these things in mind, I am unable, by 
any process of reasonjng, to reach the 
conclusion that any part of the money 
in question ever was ‘the property’ of 
the plaintiffs, or that they ever had 
any right to it; and am of opinion 
that any substantial question respect- 
ing it lies between the ratepayers 
from whom. it was exacted, if unduly 
exacted, and the defendants.” Wood- 
stock v. Oxford, 22 Ont.L, 151, 159, 2 
Ont.W.N. 134, 17 Ont.W.R. 176. 
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nicipal officers,7®> there is no. sueh liability in the 
absence of such conditions.‘® A statute providing 
for the payment of delinquent. taxes collected by 
municipalities into the general county and school 
funds"? will be so construed as to uphold its va- 
lidity.7§ : 

[§ 2245] 2. Withholding. The obligation to pay 
over the proper share of taxes collected is not af- 
fected by the invalidity of statute under which the 
taxes were levied,’® nor by the fact that the money 
collected as taxes was paid under protest.8° A coun- 
ty treasurer cannot withhold taxes collected and due 
to a city because of overpayments made by his pred- 
ecessor in office to such city, which overpayments 
had already been expended;*! nor can he retain 
out of moneys due a municipality a sum equal to 
delinquent taxes for which he has issued his war- 
rant to the treasurer of the municipality and whose 
duty it is to colleet.8* Under a statute providing 
for the apportionment of delinquent taxes collected 
by a county only after it has satisfied all its claims 
against such taxes,8? a county is not required to 
distribute a sum collected from delinquent. taxes 
below what would satisfy such county’s claims, even 
though the land on which the taxes were imposed 
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is worth less than the taxes assessed against it.*4 

[§ 2246] 3. Estoppel To Claim. A municipal cor- 
poration entitled to a share of the taxes may be 
estopped to claim such portion.®® 

[§ 2247] 4. Charges and Expenses. Except where 
otherwise provided by the statute,’® a municipality 
entitled to a share of taxes should be charged with 
a proper part of taxes delinquent and uncollected8? - 
and of the expenses of collection;8® and the county 
has been held the tepresentative and agent of its 
municipal subdivisions in collecting delinquent taxes 
to the extent, at least, of having implied power and 
authority to incur necessary expenses in connection 
with the collection of such taxes.® 

[§ 2248] 5. Interest.°° The county is not liable 
for interest on each collection made for the city, 
from the date of such collection, but is liable only 
when the city demands payment of any sums due to 
it which have actually Iacers collected and not paid 
over by the county.®+ 

[§ 2249] 6. Action for Taxes Collected.®? An ac- 
tion will lie against the tax collectors of one munic- 
ipality withholding taxes collected on behalf of or 
for the benefit of another.°* Except where there 
is no direct lability on the part of one municipality 


hs See statutory provisions. 
Tp., 54 A. 458, 68 N.J.Law 652. 

77. See statutory provisions. 

78. Territory v. Pinney, 114 P. 367, 
15 N.M. 625. 

[a] Delinquent taxes.—L. (1909) ¢ 
57, providing that all delinquent taxes 
for stated years shall be distributed 
to the general county fund and gen- 
eral school fund of the respective 
counties in which they are collected 
in view of the fact that the statute, 
if construed to include: delinquent 
taxes levied for the ordinary govern- 
mental purposes of a city, would vio- 
late U. S. Censt. Amendm. 14, .guar- 
anteeing the equal protection of the 
laws, and of the injustice of the act 
as so construed, in compelling. tax- 
payers in the city to contribute a 
greater amount to the support of the 
county government than those living 
in the remaining portion of the coun- 
ty, the word “all” should be construed 
as used in a restrictive sense, exclud- 
ing from the operation of the act tax- 
es levied for city purposes. Territory 
v. Pinney, 114 P. 367, 15 N.M. 625. 

Construction to uphold validity of 
statutes see Statutes § 571; and Con- 
stitutional Law § 220. 

79. State v. Wright, 9 OhioN.P.N.S. 
321; Liberty Tp. v. Hutchinson Coyn- 
ty, 64 N.W. 1117, 7 S.D. 530. 

80. Ratterman v. State, 10 N.E. 
678, 44 OhivSt. 641. 

81.. City of Frankfort v. Warders, 
246 P. 589, 119 Kan. 652 (under Rev. 
St. 15—414). 

82. Muskegon v. Soderberg, 69 N. 
W. 1116, 111 Mich. 559. 

83. See statutory provisions. 

84. Smith v. Grimshaw, 207 N.W. 
700, 189 Wis: 353 (St. [1923] § 74.15 
subd 2 §§ 74.17, 74.18, § 74.19 subds 
1-3, and § 74.23). ; , 

[a] Reason for rule.— “It is quite 
clear that the statute does not con- 
template a situation such as is pre- 
sented by the facts in this case; that 
is, that the land shall in fact be worth 
less than the amount of taxes as- 
sessed against it or, in the language 
of the cross-complaint, ‘the land shall 
be of no value.’ This court cannot 
legislate, and while the situation pre- 
sented by the pleadings in this matter 
appears to work a hardship to the 
towns involved, if relief is to be had 
it must come through the Legisla- 
ture.” Smith v. Grimshaw,.207 N.W. 
700, 702,189 Wis. 353. 

-g5. Fla:—Sanford v. Orange Coun- 
ty, 45 So. 479,54 Fla. 577. 


Tll.—Logan County y. Lincoln, 81 


Atlantie County v. Weymouth |TIIll. 156. 


Iowa.—lIowa City vy. Johnson Coun- 
ty, 61 N.W. 995. 


Mich.—Cumming Tp. v. Ogemaw 
County, 59 N.W. 240, 100 Mich. 567. 
N.Y.—People ex rel. Village of 


Cobleskill v. Bd. of Sup’rs of Scho- 
harie County, 126 N.Y.S. 259, 140 App. 
Div. 259; City of Buffalo v. Erie 
County, 151 N.Y.S. 409, 88 Misc. 591 
[aff 156 N.Y.S..738, 171 App.Div. 973 
(aff 115 N.E. 1036, 220 N.Y. 620)]. 

[a] No este ppey 1) The fact 
that a county has already expended 
the money retained by it from taxes 
collected for one of its cities, with 
the latter’s consent, does not estop 
the city to claim it. Iowa City v. 
Johnson County, (lowa) 61 N.W. 995. 
(2) Nor will a city be estopped to 
claim its share of the taxes collected 
by the failure of its officers to perform 
the duties assigned to them jointly 
with county officers, in regard to the 
apportionment. of the taxes between 
the city and county. Logan County v. 
Lincoln, 81 Ill. 156. (3). Where bank 
stock taxes collected by a county were 
illegally apportioned between the 
county and a city, the latter’s failure 
to object to the apportionment for a 
period of years did not estop it to re- 
cover the whole tax from the county. 
City of Buffalo v.:Erie County, 151 N. 
Y.S. 409, 88 Mise. 591 [aff 156,N.Y.S. 
93) ) Vib-r-Apyp.Div..,-9738- . Cafe, 115..N: 
E. 1036, 220 N.Y. 620)]. (4) .A vil- 
lage accepting that part of a tax on 
bank stock which it is conceded it is 
entitled to receive under an appor- 
tionment between jit and the town 
within which it is situated is not es- 
topped from asserting that it is en- 
titled to a greater amount because of 
an error made by the county board 
of supervisors in apportioning the tax 
between the village and the town. 
People ex rel. Village of Cobleskill v. 
Board of Sup’rs of Schoharie County, 
126 N.Y.S. 259, 140 App.Div. 769. 

86. See statutory provisions. 

[a] Conflicting statutes.—Despite 
Comp. L. (1907) § 616x3, first enacted 
in L. (1903) ¢ 1381, under Comp. L. 
(1907) § 1891x27, first enacted in 
L. (1905) ce 107, and amended by L. 
(1911) ¢ 135, L. (1913) c 96, and L. 
(1915) ¢c 78, no deduction can be made 
from school taxes assessed under the 
latter statute for expenses of assess- 
ment and collection. Board of Edu- 
eation of Cache County School Dist. 
iv. Daines, 166 P. 977, 50 Utah 97. 

[b]-.Failure of statute to provide 
for reimbursement of county for, ex- 


penses of collection does not render 
statute making the county the collec- 
tor for a city invalid. State v. Mud- 
gett, 57 P. 351, 21 Wash. 99 (constru- 
ing L. [1893] p 167). 

87. State v. Burleigh County, 212 
N.W. 217,55-N.D.1; Spooner v. Wash- 
burn County, 102 N.W. 325, 124 Wis. 
24; State v. Bell, 87 N.W. 478, 111 
Wis. 601. 

Liability of municipality for lost or 
BREST OOK oS taxes see infra §§ 2251, 

88. Washington -County vy. Clapp, 
86 N.W. 775, 83 Minn. 512; City of 
Buffalo v. Erie County, 151 N.Y.S. 
409, 88 Misc. 591 [aff 156 N.Y.S. 93, 171 
App-Div; 973 (aff 115 N.E. 1036, 220 
N.Y. 620)]; Mineral School Dist. No. 
10 y. Pennington County, 104 N.W. 
270, 19 S.D. 602. 

[a] Defending injunction proceed- 
ings.—A school district is chargeable 
With part of the expenses incurred in 
defending injunction proceedings 
against collection of tax by county. 
Mineral School Dist. No. 10 v. Pen- 
mapetan County, 104 N.W. 270, 19 S.D. 


89. Washington County vy. Clapp, 
86 N.W. 775, 83 Minn. 512. 

[a]. Attorney’s fees may be incur- 
red. Washington County vy. Clapp, 86 
N.W. 775, 83 Minn; 512. 

90. Disposition of interest collect- 
ed see infra § 2250. 

91. Clark’ v. Sheldon, 32: N:E. 28, 
134 N.Y. 333, 19 L.R.A. 138; Spooner 
v. Washburn County, 102 N.W.. 325, 
124 Wis. 24. 

92. Cross references: 

Action for taxes erroneously paid to 
wrong municipality see infra § 2254 
note 69 et Seq. 

Actions between state and municipali- 
ties see supra § 2243. 

Proceedings for apportionment, ac- 
counting, and settlement see infra 


§ 2253. 
93. School Directors yv. School 
Trustees, 61 Ill.App. °89; White Sul- 


phur Springs v. Pierce,-53 P. 103, 21 
Mont. 130. 

{a] County treasurer may be sued 
by a town for taxes which he has col- 
lected for it but has refused to pay 
over to it. White Sulphur Springs 
v. Pierce, 53 P. 103, 21 Mont. 130. 

[b] ax collector, and not the 


‘township trustees, should be sued for 


tax money wrongfully paid over to 
the town trustees instead of to direc- 
tors of a school district. School Di- 
rectors v. School Trustees, 61 Ill.App, 


. 


1528 [61 C.J.] 


to the other entitled to the taxes collected,®* a city 
or other municipality may maintain an action against 
a county or other municipality which has collected 
taxes for it and failed to pay them over,®® as soon 
as the liability of the county or other municipality 
becomes fixed and absolute,°® and on a presenta- 
tion of its claims in appropriate form,®” and within 
the time limited by law for such proceedings.°® The 
invalidity of the statute authorizing the tax is no 
defense to an action by a municipality to recover 
its share of the tax;®® nor is it a. defense to’ such 
an action that the money collected as taxes was paid 
It is no defense to an.action to 
compel payment of taxes collected that illegal obli- 
gations ineurred in a previous year by the collect- 


under protest.? 


94. Atlantic County v. Weymouth 
Tp., 54 A. 458, 68 N.J.Law 652. 

[a] Where statute prescribes 
method by which taxes are to be paid 
over by collector, in the absence of 
conditions prescribed by such statute 
which would make the municipality 
directly responsible for the taxes col- 
lected, no action can be brought 
against such municipality for the re- 
covery of taxes collected by its offi- 
cers. Board of Chosen Freeholders of 
Atlantic County v. Weymouth Tp., 53 
A. 458, 68 N.J.Law 652. 

95. Ga.—Morgan County v. Wal- 
ton County, 48 S.E. 409, 120 Ga. 1028. 

Til.—Sangamon County v. Spring- 
field, 63 Ill. 66. 

Iowa.—Iowa City v. Johnson Coun- 
ty, 61 N.W. 995. 

Minn.—Town of Balkan vy. Village 
of Buhl, 197 N.W. 286, 158 Minn. 271, 
35 A.L.R. 470. 

Miss.—Miller vy. Coahoma County, 
128 So. 348, 157 Miss. 404. 

N.Y.—Kilbourne y. Sullivan County, 
33 N.E. 159, 137 N.Y. 170; Ulster Coun- 
ty v. State, 80 N.Y.S. 128, 79 App.Div. 
Que Patt, 69.eNERy  3VOVO LT TIN: Yo 2 Sor, 
Vinton v. Cattaraugus County, 35 N. 
Y.S. 285, 89 Hun 582; Wood v. Mon- 
roe County, 2 N.Y.S. 369, 50 Hun 1; 
Village of Elmira Heights v. Town of 
Horseheads, 250 N.Y.S. 50, 140 Misc. 
ak [aff 254 N.Y.S. 418, 234 App.Div. 

0] 


Or.—Eugene vy. Lane County, 93 P. 
255, 50 Or. 468. 

Wis.—Newbold v. Douglas, 100 N. 
W. 1040, 123 Wis. 28. 

[a] Form of remedy.—(1) After a 
tax has been collected in a town by 
the county collector, the town is au- 
thorized to pursue any remedies which 
any property Owner may 
pursue to establish its interest in the 
money. Bridges v. Sullivan County, 
92 N.Y. 570 [aff 27 Hun 175, 14 N.Y. 
Wkly.Dig. 506]. (2) The fact that 
the county collector may be liable on 
his bond will not prevent the town 
from maintaining an action against 
the county for taxes collected for the 
town. Bridges v. Sullivan County, 27 
Hun 175 [aff 92 N.Y. 570]. (3) Com- 
"mon counts in assumpsit is the proper 
form of remedy. Sangamon County 
v. Springfield, 63 Ill. 66; Chicago v. 
Cook County, 1386 Ill.App. 120... (4) 
The remedy of a municipality to re- 
cover from another municipality tax 
money which in equity and good con- 
Science belongs to the former is by 
an action for money had and received. 
Town of Balkan vy. Village of Buhl, 
197 N.W. 266, 158 Minn. 271, 35 A.L. 
R. 470. (5) The supervisors not be- 
ing required to perform quasi-judicial 
functions in apportioning taxes col- 
lected on the stock of banks in a city, 
the city’s remedy for an illegal ap- 
portionment was not only certiorari, 
but it was entitled to recover the tax- 
es in an action at law. City of Buf- 
falo v. Erie County, 151 N.Y.S. 409, 
Sse Misc. ~o91" Patt Abb. NoYis.. (8, Lil 
App.Div. 973 (aff 115 N.E. 1036, 220 
N.Y. 620) ]. 

[b] Equity has no jurisdiction to 


- 


For later cases, developments and changes in the law see Annotations, same title and section number, _. 


lawfully | 
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ervation clause, 
to the repeal.4 


Rebates. 


itself;7 and, in 
determine a question as to what 


amount Collected in taxes, if any, a 
county has illegally withheld from 
a city. Chicago v. Cook County, 136 


Ill.App. 120 (the county is not trustee 
for the city in the sense that it gives 
equity jurisdiction). 

[ec] Insufficiency of complaint.— 
Iron River v. Bayfield County, 82 N. 
W. 559, 106 Wis. 587. 

[ad] Who may sue for municipal- 
ity.—(1) A state tax collector cannot 
maintain a suit against a county 
to recover the amount due a city for 
ad valorem taxes collected. Miller vy. 
Coahoma County, 128 So. 348, 157 
Miss. 404 (Hemingway Code [1927] § 
9115). (2) Statutes requiring state 


tax collector to sue for money im-]| 


properly withheld by fiscal officers or 
depositaries did not confer the right 
to maintain suit for a city against a 
county to recover taxes collected. 
Miller y. Coahoma County, ‘supra 
(Hemingway Code [1927] §§ 9116, 


9131). 

Millsaps v. Monroe, 37 La.Ann. 
641; Milwaukee y. Whitefish Bay, 81 
N.W. 989, 106 Wis. 25 (complaint 
states no cause of action). 

97. Mountainhome y. Elmore Coun- 
ty, 75 P. 65, 9 Idaho 410; Spooner v. 
Washburn County, 102 N.W. 325, 124 
Wis. 24. 

98. Sanford v. Orange County, 45 
So. 479, 54 Fla. 577; Mountainhome v. 
Elmore County, 75 P. 65, 9 Idaho 410; 
Rosedale School Dist. No. 5 v. Town- 
er County, 216 N.W. 212, 56 N.D. 41. 

[a] Statute of  limitations.—A 
county receiving taxes on behalf of a 
school district in good faith is not a 
trustee of such fund so as to bar the 
running of limitations against such 
district. Rosedale School Dist. No. 5 
v. Towner County, 216 N.W. 212, 56 
N.D. 41. 

[b] Laches.—Where a county has 
collected taxes for road purposes, and 
a city claims under its charter the 
right to receive and disburse for 
street purposes a portion thereof, the 
claim will not be enforced in equity 
where the city has for several years 
neglected to demand its proportion of 
the tax until the same has been dis- 
bursed by the county under statutory 
authority. Sanford vy. Orange Coun- 
ty, 45° So. 479, 54 Bila. 5 773 

99. Liberty Tp. v. Hutchinson 
County, 64 N.W. 1117, 7 S.D. 530. 

1. Ratterman y. State, 10 N.E. 678, 
44 OhioSt. 641. 

2. Shields v. Grear, 27 A. 807, 55 
N.J.Law 503; Shields v. Paterson, 27 
A. 803, 55 N.J.Law 495. 

3. See statutory provisions. 

4 Town of Durant v. Attala Coun- 
ty, 57 So. 914, 101 Miss. 286 (L. [1886] 
c 90 §§ 1, 2, and L. [1888] e¢ 185, re- 
pealed by L. [1892] ¢ 49). 

[a] Reason for rule.—‘‘As long as 
the law existed it was within the pow- 
er of the town of Durant to collect 
what the act specified should be paid 
by Attala county; but the whole 
right depended for its existence up- 
on the statute which created the 
right, and when the law was repealed 


[§§ 2249-2250 


ing municipality make necessary the imposition of 
an additional amount to the taxes for the current 
year.2. Where authority for the bringing of a suit for 
the taxes due a municipality is given by the statute 
providing for the apportionment and distribution,® 
a repeal of such statute in toto, without any res- 


deprives the municipality of the 


right to bring an action for taxes collected prior 


[§ 2250] D. Interest’ and Penalties Collected; 
Unless otherwise directed,® interest, pen- 
alties, and casts collected on delinquent taxes follow 
the tax, and go to the state, county, or city, aecord- 
ing as the one or the other is entitled to the tax 


cases where two or more of these 


there was no authority left for any 
legal demand on the county. If the 
claim is lost, it is lost through the 
inaction of the town of Durant in not 
pursuing the law at the time there 
was a subsisting statute.” Town of 
Durant v. Attala County, 57 So. 914, 
916, 101 Miss. 2386. 

5. Interest for failure to make set- 
tlement see supra §§ 2242, 2248. 


6. See statutory provisions; and 
cases infra note 7. 
7. Cal.—Honeycutt v. Colgan, 85 


P. 165, 3 Cal.App. 348. 

Colo.—Arapahoe County v. Denver, 
69 P. 586, 30 Colo. 13; Prowers Coun- 
bas People, 69 P. 73, 17 Colo.App. 

Ind.—Hancock County v. State, 22 
N.E. 10, 119 Ind. 473. 

Kan.—Board of Education of Kan- 
sas City v. Griffith, 225 P:. 1063, 116 
Kan. 38 [quot Cyc]; Sedgwick Coun- 
ty v. Wichita, 64 P. 621, 72 Kan. 704; 
Smith v. City of Frankfort, 42 P. 1003, 
2 Kan.App. 411. 

Mich.—Auditor-Gen. v. Bay County, 
64 N.W. 570, 106 Mich. 662. 

Minn.—Fergus Falls vy. Otter Tail 
County, 983 N.W. 126, 88 Minn. 346; 
Crookston v. Polk County, 
586, 79 Minn. 283, 79 Am.S.R. 453. 

Miss.—McManus y. State, 114 So. 
617, 148 Miss. 384. 

Mo.—State ex rel. Buchanan Coun- 
ars Fulks, 247 S.W. 129, 296 Mo. 


Mont.—School Dist. No. 18 of. Pon- 
dera County v. Pondera County, 297 
P. 498, 89 Mont. 342 [quot Cyc]; State 
v. MeFarlan, 252 P. 805, 78 Mont. 156 
(Rev. Codes’ [1921] §§ 2234, 2235, 
5214). 

PRN PSs v. Huffaker, 11 Nev. 
Okl.—Ritterbusch vy. 
118 P. 188, 29 Okl. 478. 

Wash.—State v. Shields, 248 P. 403, 
404, 140 Wash. 148, 700; State v. Mish, 
43 P. 40, 18 Wash. 302; Tacoma School 
Dist. No. 10 v. Hedges, 42 P. 522, 13 
Wash. 69. ’ 

Wis.—Milwaukee County v. Hack- 
ett, 21 Wis. 613. See also Oneida 
County v. Keppler, 102 N.W. 1135, 125 
Wis. 18; Oneida County v. Tibbits, 
102 N.W. 897, 125 Wis. 9. 

[a] Thus (1) a ayn is entitled not 
only to the taxes collected for it by 
a county, but also to any penalties 
and interest accruing on those taxes 
by reason of their delinquency, if ac- 
tually collected by the county. Sedg- 
wick County v. Wichita, 64 P. 621, 62 
Kan. 704; Fergus Falls v. Otter Tail 
County, 93 N.W.-126, 88 Minn. 346. 
(2) Under Comp. L. (1909) § 727, a 
county treasurer, to whom the city 
clerk has certified a delinquent in- 
stallment of an assessment for street 
improvements, must place such as- 
sessment and interest thereon on the 
delinquent tax list of the county, and 
collect the same as other delinquent 
taxes are collected, and pay to the 
city treasurer such assessment and in- 
terest thereon collected, including the 
eighteen per cent per annum accruing 
on the installment assessment: after 


Havinghorst, 


, 


82 N.W. 


‘ 


§ 2250] 


are interested in the tax, such interest and penal- 
ties should be apportioned among them in the ra- 
tio of their respective shares of the tax,® the fore- 
going being sometimes provided for by statute.° 
But the legislature may change this rule and dispose 
otherwise of interest or penalties.1° 


its maturity until paid. Ritterbusch 
v. Havinghorst, 118 P. 138, 29 Ok. 
478. (3) Even though Rev. St. (1919) 
§ 12927 subd 15 requires the fees of 
a collector in excess of the maximum 
amount to be paid into the city, coun- 
ty, and state treasuries, the four per 
cent commission on back school dis- 
trict taxes, paid by delinquent tax- 
payers under § 12959, clearly belongs 
to the school district, and not to the 
county, and should be paid to the 
treasurer oi the district. State ex 
rel. Buchanan County vy. Fulks, 247 S. 
W. 129, 296 Mo. 614. 

8. Ind.—Hancock County vy. State, 
22 N.E. 10, 119 Ind. 473. 

» Kan.—Board of Education of Kan- 
sas City v. Griffith, 225 P. 1068, 116 
Kan. 38 [quot Cye]. 

Mont.—School Dist. No. 18 of Pon- 
dera County v. Pondera County, 297 P. 
498, 89 Mont. 342 [quot Cyc]. 

San eet eer v. Huffaker, 11 Nev. 
N.D.—Fargo vy. Ross, 92 N.W. 449, 
11 N.D. 369. 

See also Alcona County Sup’rs v. 
Auditor-Gen., 98 N.W. 975, 136 Mich. 
130 (as to damages for trespass on 
land purchased by state for delin- 
quent taxes). 

[a] Redemption of land sold for 
taxes.—(1) A school district is enti- 
tled to its proportionate share of in- 
terest and penalties paid on redemp- 
tion of property within the district, 
and sold to the county. School Dist. 
No. 18 of Pondera County v. Pon- 
dera County, 297 P. 498, 89 Mont. 342 
(Rev. Codes [1921] § 2234, and § 2234 
as amended by L. [1929] c 164). (2) 
A school district is entitled to its 
proportionate share of interest and 
penalties paid on redemption of prop- 
erty purchased by private citizens. 
School Dist. No. 18 of Pondera County 
v. Pondera County, supra (Rev. Codes 
[1921] § 2234, and § 2234 as amended 
by L. [1929] ¢ 164). ; 

9. See statutory provisions. 

[a] Reasonableness of classifica- 
tion.—The differences between taxing 
districts such as cities, villages, or- 
ganized townships, and school dis- 
tricts and road districts formed under 
Comp. L. (1913) § 1959, which exist 
only for one year, in view of the fact 
that taxes under § 2185-and Comp. L. 
Supp. (1925) § 2166, become _ delin- 
quent on the 1st day of March next 
after they become due, so that land 
may be in one road district when the 
tax becomes due and in another when 
it becomes delinquent, are such that 
Comp. L. (1913) § 2190, giving to. cer- 
tain districts interest and penalties, 
is not arbitrary. Rosedale School 
Dist. No. 5 v. Towner County, 216 N. 
W. 212, 56 N.D. 41. 

[b] Damages on state and county 
taxes.—The state is only entitled to 
the damages on state taxes collected 
by a county in the redemption of land 
sold for taxes but not to the damages 
eollected in connection with county 
taxes. McManus y. State, 114 So. 617, 
148 Miss. 384 (Hemingway Code 
[1927] §§ 6103, 6106, 6113, 6114; L. 
[1920].,c¢..231). ae , 

[ce] Repeal of statute giving in- 
terest to city by amendatory act giv- 
ing it to county. Fargo y. Ross, 92 
N.W. 449, 11. N.D. 369... _ 

10. Cal.—People v. Reis, 18 P. 309, 
76 Cal. 269. 

Kan.—kKansas City v. Stewart, 136 
P. 241, 90 Kan. 846 [aff 140 P. 876, 92 
Kan. 406, and error dism 36 S.Ct. 15, 
239 U.S. 14, 60 L.Ed. 120]; Sedgwick 
County v. Wichita, 64 P. 621, 62 Kan. 
04 


Miss.—State v. Columbus & G. R. 
Co., 92 So. 238, 129 Miss. 564 [error 


TAXATION 


A statute pro- | imposed.!! 
overr 93 So. 362, 129 Miss. 882]. 

Mont.—School Dist. No. 18 of Pop- 
dera County v. Pondera County, 297 
P. 498, 89 Mont. 342 [quot Cyc]. 

N.D.—Fargo v. Ross, 92 N.W. 449, 
11 N.D. 369. 

Okl.—City of Stillwater v. Payne 
County, 232 P. 438, 105 Okl. 271; City 
of Guthrie vy. Board of Com’rs of Lo- 
gan County, 232 P. 22, 105 Okl. 237; 
Estus v. State, 200 P. 1002, 83 Okl. 
181; Board of Com’rs of Oklahoma 
County vy. Close Bros., 198 P. 845, 82 
Okl. 174; Staley v. Board of County 
Com’rs of Muskogee County, 179 P. 
465, 72 Okl. 147; Board of Com’rs of 
Custer County y. City of Clinton, 154 
P. 518, 49 Okl. 795; Hunter v. State, 
154 P. 545, 49 Okl. 672. 

Wash,—State vy. Shields, 248 P. 403, 
404, 140 Wash. 143, 700; Néw What- 
cum v. Roeder, 61 P. 767, 22 Wash. 
. Wis.—Spooner v. Washburn County, 
102 N.W. 325, 124 Wis. 24. 

[a] Reason for rule.—‘“It will be 


|}observed that the legislature, and not 


the municipality, fixes the date of the 
delinquency and the interest charge; 
in other words, creates the delinquent 
fund arising from this source. In tax 
laws penalties proper and interest 
charges are imposed for mere delin- 
quencies in order to hasten payment. 
The general law of state imposes this 
charge as a penalty for neglect to pay 
the tax in due season. The fund aris- 
ing from this source is created by the 
legislative act of the sovereign state, 
and it follows that the legislature has 
a right to dispose of this fund to the 
same extent as other fines and penal- 
ties arising from the violation of oth- 
er laws of the state.” City of New 
Whatcom v. Roeder, 61 P. 767, 769, 22 
Wash. 570 [quot Kansas City v. Stew- 
art, 136 P. 241, 242, 90 Kan. 846]. 

[b] Power of disposition.—Dispo- 
sition of penalties on delinquent city 
taxes, including special assessments, 
collected by the county treasurer pri- 
or to March 20, 1919, in cities or- 
ganized and existing under a freehold- 
ers’ charter, adopted pursuant to 
Const. art 18 3a, is governed by 
Comp. St. (1921) § 8575, requiring 
them to be turned into a county sink- 
ing fund, notwithstanding the re- 
quirement of the city charter that the 
treasurer shall pay it to the commis- 
sioner of revenue and accounting of 
municipality. City of Stillwater v. 
Board of Com’rs of Payne County, 232 
P. 438, 105 Okl. 271. 

[c] Interest collected retained by 
sheriff under an agreement to that 
effect. Hubert v. New Orleans, 40 So. 
853, 116 La. 507. ; 

{d] County fund.—Kansas City v. 
Stewart, 136 P. 241, 90 Kan. 846 [aff 
140 P. 876, 92 Kan. 406, and error dism 
32 S.Ct. 15, 239 U.S. 14, 60 L.Ed. 120] 
(Gen. St. [1909] § 92428). : 

fe] County sinking fund.—City of 
Guthrie v. Board of Com’rs of Logan 
County, 232 P. 22, 105 Okl. 237 (Comp. 
St. [1921] § 8575); Board of Com’rs of 
Oklahoma County v. Close Bros., 198 
P. 845, 82 Okl. 174 (L. [1895] c 43 art 
3 § 2, amending St. [1893] c 70 art 10 
§ 1, and by L. [1897] c 82 art 9 § 3); 
Board of Com’rs of Custer County v. 
City of Clinton, 154 P. 513, 49 Okl, 795; 
Hunter v. State, 154 P. 545, 49 Okl. 
672 


{f] .County current expense fund. 
—State v. Shields, 248 P. 403, 404, 140 
Wash. 143, 700 (lL. [1899] p 290 § 6 
[Remington & B. Code § 9219], as 
amended by lL. [1917] p 582 § 1 [Rem- 
ington Comp. St. § 11252]). 

[g] Compensation to collector.— 
(1) Penalties added to the tax of de- 
linquent property owners under Sess. 
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viding for the distribution of interest and penal- 
ties collected in a different manner from the dispo- 
sition of the taxes on which the interest and pen- 
alties are based does not amount to the application 
of taxes to objects other than for which they were 
A municipality,!? or an officer,!? enti- 


L. (1915) ¢c 193 § 1, amending Sess. 
L. (1911) ¢ 152 § 6, when collected by 
the county treasurer, belong to and 
are payable to the deputy assessor 
making the assessment, ‘or his de- 
partment.” Staley v. Board of Coun- 
ty Com’rs of Muskogee County, 179 P. 
465, 72 Okl. 147. (2) The one dollar 
penalty prescribed by L. (1915) ¢c 193 
§ 1, amending L. (1911) c 152 § 6, 
applies as well to delinquent owners 
of real property as to delinquent own- 
ers of personal property. Staley v. 
Board of County Com’rs of Muskogee 
County, supra. 

[h] Apportionment betweer coun- 
ty and collector.—Under c¢ 122 the 
counties are entitled to one half of 
the ten per cent. damages collected 
for delinquent taxes and the tax col- 
lector to the other half. State v. Co- 
lumbus &'G. R. Co.,°92 So: 233, 129 
Miss. 564 [suggestion of error overr 
93 So. 362, 129 Miss. 882]. 

{i] Applicability of statute.— 
Comp. St. (1921) § 4623, providing 
that all penalties on delinquent taxes 
on property situated within cities of 
the first class become the property of 
the city, is inapplicable to penalties 
collected, or accruing before enact- 
ment of such statute, § 8575 being ap- 
plicable. City of Guthrie v. Board of 
Com’rs of Logan County, 232 P. 22, 
105 Okl. 237. 

11. Kansas City v. Stewart, 136 P. 
241, 90 Kan. 846 [aff 140 P. 876, 92 
Kan. 406, and error dism 36 S.Ct. 15, 
239 U.S. 14, 60 L.Ed. 120]; School 
Dist. No. 18 of Pondera County -v. 
Pondera County, 297 P. 498, 89 Mont. 
342; City of Guthrie v. Board of 
Com’rs of Logan County, 232 P. 22, 
105 Okl. 237; Estus v..State, 200 P. 
1002, 83 Okl. 181. 

[a] Reason for rule.—The penalty 
on delinquent taxes is not a part of 
the tax, and is not created by a levy 
of the tax, and, the funds being creat- 
ed by the legislature, it follows that 
the legislature has a right to dispose 
of such fund to the same effect as oth- 
er fines and penalties, and as other 
state funds. City of Guthrie v. Board 
of Com’rs of Logan County, 232 P. 22, 
105 Okl. 237; Estus v. State, 200 P. 
1002, 83 Okl. 181. é 

12. School Dist. No. 18 of Pondera 
County v. Pondera County, 297 P. 498, 
89 Mont. 342; Rosedale School Dist. 
No. 5 v. Towner County, 216 N.W. 
212, 56 N.D. 41. 

[a] Statute of limitations.—(1) A 
county, receiving, in good faith, pen- 
alties and interest on school district 
taxes from its treasurer is not a vol- 
untary trustee so as to interrupt the 
running of limitations against the 
school] district entitled thereto. Rose- 
dale School Dist. No. 5 v. Towner 
County, 216 N.W. 212, 56 N.D. 41 
(Comp. L. [1913] §§ 1219-1221, 2156, 
2180, 2181, 2190). (2) The statute of 
limitations runs against a school dis- 
trict’s recovery of interest and penal- 
ties on taxes due to the district re- 
ceived in good faith by the county 
treasurer from the date of each Sset- 
tlement. Rosedale School Dist. No. 5 
v. Towner County, supra (Comp. Laws 
[1913] §§ 1219-1221, 2156, 2180, 2181, 
2190, 7375, 7382). (3) Period applica- 
ble. School Dist. No. 18 of Pondera 
County v. Pondera County, 297 P. 498, 
89 Mont. 342. 

Limitations against municipalities 
see Limitations of Actions § 32. 

13. Staley v. Board of County 
Com’rs of Muskogee County, 179 P. 
465, 72 Okl. 147. 

{a] Irregularity of assessment as 
defense.—_In an action by a deputy 
assessor against the board of county 
commissioners to recover penalties 
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tled to interest and penalties collected on delinquent 
taxes, may recover the same from those in posses- 


sion thereof. 


Interest accumulating on taxes deposited. Inter- 
est accumulating on taxes deposited in a bank prior 
to distribution to the municipalities entitled thereto 
follows the taxes and goes to such municipalities in 
the proportion in which they are entitled to the tax- 


es themselves.14 
Rebates.'® 


some jurisdictions so providing.+? 


[§ 2251] E. Liability of Municipalities for Lost 
or Uncollected Taxes—1. In General. 
analysis the liability of a municipality for taxes 
uncollected or lost depends on the statutes regu- 


added to the tax of delinquent prop- 
erty owners under Sess. L. (1915) c 
193 § 1, amending Sess. L. (1911) ¢ 
152 § 6, after collection by the coun- 
ty treasurer the board cannot set up 
irregularities in making the assess- 
ment, as a defense. Staley v. Board 


- of County Com’rs of Muskogee Coun- 


ty, 179 P. .466,.72, Okl,.147. 

. [b] Evidence.—In an action by a 
deputy assessor against the board of 
county commissioners to recover pen- 
alties added to delinquent taxes under 
Sess. L. (1915) c 193 § 1, amending 
Sess. L. (1911) ¢ 152 § 6, evidence of 
an agreement between the deputy and 
his superior officer to divide penalties 
uncollected was incompetent. Staley 
v. Board of County Com’rs of Musko- 
gee County, 179 P. 465, 72 Okl. 147. 

14. State v. Swanson, 107 N.E. 275, 
182 Ind. 582. 

{a] Taxes deposited in one fund. 
—Under Burns St. Annot. (1914) §§ 
7536, 7545, 7546, one fund, composed 
of all tax collections while in deposi- 
taries, is created, but each. govern- 
mental agency and municipality ob- 
tains the interest. which its funds 
earn while so deposited. State v. 
Swanson, 107 N.E. 275, 182 Ind: 582. 

15. Payment of rebates and dis- 
count see supra § 1245. 

16. Kansas City v. Stewart, 136 
P. 241, 90 Kan. 846 [aff 140 P. 876, 92 
Kan. 406, and error dism 386 8.Ct. 15, 
239 U.S. 14, 60 L.Ed. 120]. 

17. See statutory provisions. 

fa] Rebates charged against coun- 
ty fund.—A provision of the act in 
relation to the collection of taxes that 
“all penalties shall be credited to the 
county fund and all rebates charged 
to that fund” (Gen. St. [1909] § 9428) 
requires all rebates to be charged to 
the county fund, and L. (1895) ec 260 
§ 1, which amends such act by im- 
plication and requires penalties on 
city taxes to be paid to the city, does 
not prevent the rebates on the same 
tax being charged to the county. 


‘Kansas City v. Stewart, 136 P. 241,90 


Kan, 846 [aff 140 P. 876, 92 Kan. 406, 
and error dism 36 S.Ct. 15, 239 U.S. 14, 
60 L.Ed. 120]. 

[b] Due process is not violated 
by a statute providing for crediting 
the ctunty fund with interest and 
penalties collected, except those ac- 
cruing to taxes of cities of the first 
class, which shall be paid to the city, 
and charging such county fund with 
all rebates granted. Kansas City v. 
Stewart, 136 P. 241, 90 Kan. 846 [aff 
140 P. 876, 92 Kan. 406, and error dism 
36) S.Ct. 15, 239° U.S. £40 60 ibd 


See statutory provisions. 

19. State v. Laramie County, 55 P. 
451, 8 Wyo. 104. 

20. Mich.—Muskegon v. Muskegon 
County, 82 N.W. 181, 123 Mich. 272; 
Oceana County v. Hart Tp., 12 N.W. 


The legislature has the power to re- 
quire rebates granted on taxes laid by municipali- 
ties to be charged against the counties of which 
such municipalities are a part,1® statutes existing in 
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lating the distribution and apportionment of tax- 
es,1® it being within the power of the state legis- 
lature to make a county or other taxing district 
responsible as a principal debtor for its entire quota 
of state taxes assessed within it.'? ( 
municipality, such as a county, which is charged 
with the duty of collecting taxes for the state or 
for other municipal corporations within its limits, 


Generally a 


is held responsible for the entire amount of the tax 


levied and assessed,?° not deducting delinquencies, 
and not merely for so much of the tax as has ac- 


tually been collected.?* 
ever, a distinction is held to exist under the statutes 


In some jurisdictions, how- 


between the relation of the collecting municipality 


In the last 


190, 48 Mich. 319; People v. Monroe 
County Sup’rs, 36 Mich. 70. 
N.Y.—New York v. Davenport, 92 
N.Y. 604; Jefferson County v. Water- 
town, 90 N.Y.S. 790, 98 App.Div. 494. 
Or.—Yamhill County v. Foster, 99 
P. 286, 53 Or. 124; State v. Multno- 
mah County, 10 P. 635, 13 Or. 287. 
Pa.—Com. v. McKean County, 49 A. 
982,200 Pa. 383;, Com. v. Griffith, 1 
Lane.L.Rey. 201 (by express statu- 
tory provision). ; 
Wis.—Oneida County v. Keppler, 
102 N.W. 1135, 125 Wis. 18; Oneida 
County v. Tibbits, 102 N.W. 897, 125 


Wis. 9. Compare Crandon v. Forest 
County, 64 N.W. 847, 91 Wis. 239; 
Winchester vy. Tozer, 24 Wis. 312. 


And see Spooner v. Washburn County, 
102 N.W. 325, 124 Wis. 24; State v. 
Bell, 87 N.W. 478, 111, Wis. 601. 

Wyo.—State v. Laramie County, 55 
P. 451, 8 Wyo. 104. 

See State v. Columbia, (Tenn,Ch.A.) 
52 S.W. 511 (“state litigation tax’’). 

[a] Beason for rule.—‘‘The State 
does not deal with individuals but 
with counties, as representing divi- 
sions or areas of taxation. It endeav- 
ors to throw upon each its proper and 
just share of the public burden. . . . 
The share or ‘quota’ of each county 
is thus ascertained, and the amount 
charged against the county consider- 
ed as the responsible representative 
of a given area of taxation. That 
area must pay so much money, for 
that is its share. If, for any reason, 
it does not, then it fails to pay its 
share, and by as much as it fails it 
either unjustly increases the shares 
of other areas, or escapes with less 
than its proper burden, unless it is 
compelled to make up the deficiency. 
The State, therefore, must and does 
so compel. If more than two millions 
is to be credited to the city of New 
York, what will result? Two things 
evidently: first, that the city, as an 
area of taxation, will have borne less 
than its due share of the common 
burden by that large amount; and 
second, that the State in replacing it 
will be obliged to impose it as a 
part of a succeeding tax upon all the 
counties, and so shift the burden of 
the city to the rest of the State. If 
to avoid that plain injustice the leg- 
islature should reimpose it upon the 
city, we reach the absurdity of paying 
a sum one year only to reclaim it the 
next.” City of New York v. Daven- 
port, 92 N.Y. 604, 614. 

Lb] In Kansas (1) the text rule 
now obtains. Board of Com’rs of 
Kearny County v. Davis, 129 P. 942, 
88 Kan. 858; Harper County v. Cole, 
61 P. 408, 62 Kan. 121; Atchison, T. 


& 8. F. Ry. Co. v. Clark, 58 P: 561, 60. 


Kan. 831. (2) But under an earlier 
statute, where the county treasurer 
rather than the county was made the 
collector of taxes for the state, no 


and the state and that of such municipality and its 
subdivisions;22. in the former the county is liable 
for its quota of the state taxes regardless of wheth- 
er or not collected;?* in the latter it is only taxes 


liability falls on the county for the 
failure of the treasurer to_ collect 
some of the taxes. State v. Leaven- 
worth County, 2 Kan. 61. 

[c] Effect of certifying taxes un- 
collected.—Under L. (1901) c 122, and 
L., (1911) ¢ 328, counties are not re- 
lieved, on making the certificate that 


‘the sum stated is the proper propor- 


tion of state taxes remaining uncol- 
lected on compromise tax sales, from 
liability. to the state for the unreal- 
ized portion of the taxes due. . Board 
of Com’rs' of Kearny County v. Da- 
vis, 129 P. 942, 88 Kan. 858. 

{[d] Interest deducted under an 
agreement to that effect. Hubert v. 
New Orleans, 40 So. 853, 116 La. 507. 

[e] Parties.—The treasurer or the 
agent appointed by the county court, 
and not the judge of the county court, 
is the proper party to institute the 
proceedings to compel the enforce- 
ment of a tax required by law to be. 
collected by one county for another. 
Bracken County Ct. v. Robertson 
County Ct., 6 Bush (Ky.) 69. 

21. Board, of Com’rs of Kearny 
County v. Davis, 129 P. 942, 88 Kan. 
858;.. Harper County v. Cole, 61 P. 
403, 62 Kan. 121; Atchison, T. & S. F. 
Ry. Co. v. Clark, 58 P. 561, 60 Kan. 831; 
Muskegon v. Muskegon County, 82 N. 
W. 131, 123 Mich. 272; Oceana Coun- 
ty v. Hart Tp., 12 N.W. 190, 48 Mich. 
319; New York v. Davenport, 92 N.Y. 
604 [aff 29 Hun 322]. 

{a] Pending injunction proceed- 
ings will not authorize deductions of 
taxes as delinquent for that reason. 
People v. Monroe County Sup’rs, 36 
Mich. 70. ; 

[b] Charging back to county un- 
collected taxes rejected or held to be 
invalid.—Auditor-Gen. v. Bolt, 82 N. 
W. 845, 124 Mich. 185; Auditor-Gen. 
v. Gurney, 67 N.W. 525, 1113, 109 Mich. 
472; Auditor-Gen. v. Bay County, 64 
N.W. 570, 106 Mich. 662; Mason y. 
Hazelton Tp., 46 N.W. 784, 82 Mich. 
440; People v. Monroe County, 36 
Mich. 70. 

22. See statutory provisions. 

23. State v. Siegmund, 266 P. 1075, 
1082, 125 Or. 197 [eert den 49 S.Ct. 12; 
278 U.S. 608, 73 L.Ed. 534]; Northup 
v. Hoyt, 49 P. 754, 31 Or. 524. 

“There is then a clear distinction 
between the statutory provisions re- 
lating to the funds of the county and 
the various taxing agencies thereof 
on the one hand, and the provisions 
requiring the payment of the state 
‘tax’ by the county at definite times 
and without any deduction, out of the 
first moneys collected and paid in to 
the county treasurer, over which the 
county has control. The former gre 
essentially taxes, available and pro- 
rated and apportioned only as collect- 
ed, the latter a preferred claim and 
debt, to be paid, whether collected or 
not.’”” State v. Siegmund, supra. 


For later cases, developments and changes in the law see Annotations, same title and Section number. 
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visions of the collecting municipality.?4 


collected that are to be apportioned to the subdi- 
Some of 
the statutes provide for the levy of an additional 
tax, by the municipality failing to collect the tax- 
es, In the next tax year to make up for the tax de- 
linquencies of the current year.2> In some juris- 
dictions a county to which property is struck off at 
a tax sale?® is not accountable to the municipalities 
for their portion of the tax until redemption of the 
property,°” or assignment of the tax certificate,?® 
and the receipt by the county of-the taxes on such 
property,’® and the same is true in some jurisdic- 
tions as to taxes due to the state.°° Likewise, where 
a state bids in lands for delinquent taxes, it does 
not thereby become liable to a county for the lat- 
ter’s proportion of the taxes to be collected by the 
state.$+ 

[§ 2252] 2. Default of Municipal Officers.32 Al- 
though a municipal officer whose duty it is to re- 
ceive and pay over taxes collected has been held to 
be the agent of the state,°* or of the municipality 
for whose benefit the taxes are collected,4 rather 
than of the municipality whose officer he is, if 
the taxes due to the state*® or other municipality®® 
are lost through the misconduct or fault of such 
officer, the loss must fall on his municipality, to sus- 
tain which rule a city or county treasurer whose 
duty it is to receive and pay over state taxes col- 
lected by the municipality has even been held not 
to be the agent of the state in respect of that duty, 
but the agent of his municipality;** and for the 
same reason the collecting district has been held 
not to be the agent of the other municipalities, but 


their debtor;*® and statutes in some jurisdictions — 


ty, 42 N.W.. 1101, 76 Mich. 295; Peo. 41. 
Clair County, 
Com, v. Hershey, 49 A. 882, 200 Pa. 
306; Com. v. Philadelphia, 27 A. 553, 
Com. y. Philadelphia 


24. State v. Siegmund, supra. 

25. See statutory provisions. 

[a] hands bid in by county for 
delinquent taxes but not yet redeemed 
constitute taxes in due course of col- 
lection so as not yet to require the 
levy of the additional tax. State v. 


v. St. 


157 Pa, 558; 
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Gounty,..27 A, 546,.157..Pa.. 531; 
v. Laramie County, 55 P. 451, 8 Wyo. 
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expressly place the loss on the collecting municipal- 
ity.2® However, under statutes which. make an 
officer of a county, rather than the county. itself, 
the collector of state or municipal taxes, such of- 
ficer acts as the agent of the state or municipality 
in the collection of such taxes,*° in which case any 
loss in taxes due to the conduct of such officers 
falls on the state or municipality rather than on 
the county.*+ In any event a municipality suffering 
such a loss may obtain reimbursement by a suit on 
the defaulting officer’s bond, although that bond runs 
to the state.*? If the negligence, mistake, or fault 
of state officers has contributed to cause the loss, 
the state should bear its proportional share, and the 
municipality should not be charged with penalties in 
the shape of increased interest or attorney’s fees.*? 
The municipality has been held not to be an insur- 
er of the safe-keeping of funds derived from the 
collection of state taxes by it as trustee for the 
state,**.so that, where a municipal officer is re- 
lieved from lability on his bond for loss of taxes 
deposited in bank, the municipality, in the absence 
of extraordinary circumstances, is not liable to the 
state in respect thereof.4®> In some jurisdictions 
it is held that, where there is shortage in both coun- 
ty and state taxes, both county and state must stand 
its proportionate share of the loss.‘ 

[§ 2253] F. Proceedings for Apportionment, Ac- 
counting, and Settlement.*7 The duty of settling 
accounts and apportioning money raised by taxa- 
tion, between the state and county, or between dif- 
ferent municipalities, is ordinarily committed to 
a public officer or board,*® whose decision, if not ap- 


State v. Leavenworth County, 
2 Kan. 61; Lancaster County v. State, 
104 N.W. 187, 107 N.W. 888, 74 Neb. 
211;, Kelley v. Gage County, 93 N.W. 
194, 99 N.W. 524, 67 Neb. 6; School 
Dist. No. 2 of Saline County v. Board 
of County Com’rs of Saline County, 2 


30 Mich. 388; 


State 


Atchison County, 1 Kan. 479. 104. ; NW. 877, 9 Neb. 403. 

26. Cross references: 36. Cumming Tp. v. Ogemaw Coun- 42. Com. v. Hershey, 49 A. 882, 200 
Liability for ufcollected taxes see in-| ty, 59 N.W. 240, 100 Mich. 567; Coun-| Pa. 306. ‘ 

fra § 2252 ty_of Oceana v. Township of Hart, 12 43. Auditor-Gen. v. Bay County, 64 
Purchase by state or municipality see | N.W. 190, 48 Mich. 319; Hart Tp. v.| N.W. 570, 106 Mich. 662; Com. v. 


supra §§ 1669-1679. 
Tax sales generally see supra § 1514 
et seq. 5 
27. State v. Burleigh County, 212 
N.W. 217, 55 N.D. 1; Town of Iron 


* River v. Bayfield County, 82 N.W. 559, 


106 Wis. 587. 

Disposition of proceeds of tax sale 
see supra §§ 1640-1642. 

Redemption from tax sales see su- 

ra 1686-1717. 
y cant State v. Burleigh County, 212 
N.W. 217, 55° N.D: 1. 
ertificates of sale see supra §§ 
1-1657. 
uot City of Anthony v. Cutler, 220 
P. 209, 114 Kan. 510; Guittard Tp. v. 
Marshall County Com’rs, 4 Kan. 388. 

30. State v. Ada County, 62 P. 457, 
7 Idaho 261. 

[a] Lands bid in at tax sale.—A 
county is not delinquent in failing to 
levy a tax as to lands which have 
peen bid off by the county treasurer 
for delinquent taxes and have not yet 
been redeemed. State v. Ada County, 
62 P. 457, 7 Idaho 261. 

31. State v. Brewer, 64 Ala. 287. 

32. Liability of tax collectors see 

upra § 1325. 
7 33. ores vy. Leavenworth County, 


2 Kan. 61; Lancaster County v. State, | 


104 N.W. 187, 107 N.W. 388, 74 Neb. 
Pad State v. McFarlan, 252 P. 805, 
78 Mont. 156; Kelley v. Gage County, 
93 N.W. 194, 99 N.W. 524, 67 Neb. 6; 
Westboro v. Taylor County, 63 N.W. 
87, 90 Wis. 355. 

= 35. Auditor-Gen. v. Ottawa Coun- 


Oceana County, 6 N.W. 863, 44 Mich. 
417; Potter County v. Oswayo Tp., 47 
Pa. 162. See Town of Westboro v. 
Taylor County, 63 N.W. 287, 90 Wis. 
355 (where a town treasurer collect- 
ed taxes, and appropriated them, but 
returned them to the county treas- 
urer as unpaid and delinquent, and, 
on this being found out, the amount 
thereof was charged back to the town, 
and added to the county tax appor- 
tioned to the town for the following 
year, and collected and paid to the 
eounty, the town cannot sue to re- 
cover them of the county, because 
they never belonged to the town, as 
they were raised directly from the 
taxpayers for the county, the town 
treasurer acting as the county’s agent 
in collecting them). 

[a] Mandamus and not assumpsit 
is the proper remedy on failure of a 
municipality to act in accordance 
with the statute on embezzlement by 
its officers. Hart Tp. v. Oceana Coun- 
ty, 6 N.W. 868, 44 Mich. 417. 

37. Peo. v. St. Clair County, 30 
Mich. 388; Com. v. Philadelphia Coun- 
ty, 27,A. 5538, 157 Pa. 558, 

33s. Ascot Tp. v..Compton County, 
29 Can.S.C. 228. bby 

39. See statutory provisions. 

49. State v. Leavenworth County, 
2 Kan. 61; Lancaster County v. State, 
104 N.W. 187, 107 N.W. 388, 74 Neb. 
211; Kelley v. Gage County, 93 N.W. 
194, 99 N.W. 524, 67 Neb. 6;° School 
Dist. No. 2 of Saline County v. Board 
of County Com’rs of Saline County, 2 
N.W. 877, 9 Neb. 403. 


Philadelphia, 27 A. 553, 157 Pa. 558; 
Com. v. Philadelphia County, 27 A. 
546.157 ora. Sad. 

44. Lancaster County v. State, 149 
N.W. 331, 97 Neb. 95. 

45. Lancaster County v, State, 149 
N.W. 331, 97 Neb. 95. 

[a] Reason for rule——The mu- 
nicipality is bound to use only such 
means as are provided by law to safe- 
guard the taxes collected, in this case 
the requirement of a bond from its 
treasurer and depositary. Lancaster 
County v. State, 149 N.W. 331, 97 Neb. 
95. 

46. Territory ex rel. Goodrich v. 
Bashford, 12 P. 671, 2 Ariz. 246. 

[a] Explanation of rule.—lIor 
some purposes a county treasurer is 
the agent of the county, but as to 
funds in his hands he is, in the same 
sense, an agent of any branch of the 
government whose funds he may 
have. He is rather the custodian of 
funds which he may have Officially, 
and the trustee for the benefit of 
whatever branch of the government 
may have funds with him. Territory 
ex rel. Goodrich v. Bashford, 12 P. 
671, 2 Ariz. 246. 

47. Actions to recover taxes col- 
lected see supra §§ 2243, 2249. 

48. See statutory provisions. 

[a] In Idaho a statute which pro- 
vides that ‘“‘the board of county com- 
missioners must not hear or consider 
any claim in favor of an individual 
against the county unless an account 
properly made out, giving all items 
of the claim, duly verified as to its 


1532 [61 C.J.] 


pealed from or brought up for review,*® is final 
and conclusive,®°® except for fraud and mistake,°! 
and except as to matters outside its jurisdiction.®°? 
But the duty to be performed by such officer or 
board is ministerial,®* and, if such officer or board 
neglects to perform such duty, the amount due to 
one of the parties in interest may be ascertained 
in any other manner that will satisfactorily estab- 


correctness, and that the amount 
claimed is justly due, is presented to 
the board within a year after the last 
item of the account accrued,” does 
not apply to a municipality which 
claims twenty-five per cent of the 
road taxes collected against property 
situated within its corporate limits, 
and such tax should be paid over by 
the county without the presentation 
of a claim therefor. Village of Moun- 
tainhome v. Elmore County, 75 P. 65, 
9 Idaho 410. 

{b] In New York, under a statute 
providing that the clerks of the sev- 
eral cities, villages, and school dis- 
tricts to which any portion of the tax 
on shares of bank stock is to be dis- 
tributed under the act shall, in writ- 
ing and under oath, annually report 
to the board of supervisors of their 
respective counties the tax rate of 
such city, etc., for the year prior to 
the meeting of each such board, the 
board of supervisors may perform its 
duty of apportioning the tax after as- 
certaining the tax rates, although the 
clerks have not performed their du- 
ties. Peo. v. Board of Sup’rs of Co- 
lumbia County, 93 N.Y.S. 10938, 105 
App.Div. 319. 

[ec] In Wisconsin the county board 
cannot, by simply passing a resolu- 
tion balancing accounts between the 
several towns and the county, liqui- 
date the liability of the county to 
towns for taxes collected by the coun- 
ty in excess of what is due it, in the 
absence of the presentation in appro- 
priate form of claims by the towns, 
and an opportunity given the towns 
to prosecute their demands and take 
an appeal from an adverse decision. 
Town of Spooner v. Washburn Coun- 
ty, 102 N.W. 325, 124 Wis. 24. 

{d] Time to bring proceedings. 
Where a county is by law made the 
instrument for the levy and collection 
of taxes for road purposes to be used 
by a municipality on the roads and 
highways within its corporate limits, 
the statute of limitations does not be- 
gin to run against such municipality 
until demand is made for the payment 
of such taxes, or until the municipal- 
ity has notice of the refusal of the 
county to pay the same, or that it 
claims such money in its own right. 
Village of Mountainhome v. Elmore 
County, 75 P. 65, 9 Idaho 410. 

49. Elizabeth City County v. New- 
port News, 56 S.E. 801, 106 Va. 764, 10 
Ann.Cas. 354. 

[a] Appeal.—Where a street rail- 
way company did not contest a de- 
termination of the state corporation 
commission apportioning certain of 
its personal property for taxation be- 
tween a city and a county, Code (1904) 
§§ 5738a, 3454, prohibiting an appeal 
from the judgment of the state cor- 
poration commission ascertaining the 
value of any property of a railroad 
for the purpose of taxation and as- 
sessing taxes thereon, did not pre- 
clude the county from maintaining a 
writ of error against the city to re- 
view such apportionment. Elizabeth 
City County v. Newport News, 56 S. 
E. 801, 106 Va. 764, 10 Ann.Cas, 354. 

[b] Right of revision—Under Act 
April 8, 1869 (P. L. p 19), authorizing 
the auditor general, state treasurer, 
and attorney-general to revise any 
settlement made by the auditor gen- 
eral, when it appears that it has been 
erroneously or illegally made, and to 
resettle it according to law, such offi- 
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cers were authorized to revise the ac- 
count thus erroneously made, in favor 
of the county to whom the transfer of 
credit was unlawfully made, and prop- 
erly did so, on its being decided by 
the supreme court that such transfer 
was illegal. Lackawanna County v. 
Sormmonwealth, Zot Ac Lilo. ThGecba, 

[ec] Petition for reconsideration.— 
Where the state corporation commis- 
sion apportioned certain personal 
property of a railroad company for 
taxation between the city and the 
county, the latter was entitled to in- 
stitute an original proceeding before 
the commission to have such appor- 
tionment reconsidered and corrected. 
Elizabeth City County v. Newport 
News, 56 S.E. 801, 106 Va. 764, 10 Ann. 
Cas. 354. 

50. Md.—Shannahan v. Maulsby, 
99 A. 671, 129 Md. 493. 

Mass.—Babcock v. Slater, 99 N.E. 
173, 212 Mass. 434 (Rev. L. c 14 8§ 
62): 6557Sti (19087) c4038% §». 8755 Sh 
[1906] c 463 pt 2 § 217; and St. [1909] 
c 490 pt 3 § 68). 

N.H.—Pittsfield v. Exeter, 41 A. 82, 
69 N.H. 336. 

N.J.—Bush v. 
36 N.J.Law 363. 

Pa.—Lackawanna County v. Com., 
26 A. 1119, 156 Pa. 477; Bloomsburg 
School Directors’ Appeal, 15 A. 548, 
121 Pa. 293; Com. vy. Luzerne County, 
15 A. 548, 1 Mon. 418; Com. v. Phila- 
delphia County, 10 A. 772, 7 Pa.Cas. 
282; Com. v. Philadelphia County, 3 
PacCosT: 

{a] Order of county superintend- 
ent of schools as to apportionment of 
school funds is conclusive on the 
county collector. Bush v. Hunterdon 
County, 36 N.J.Law 363. 

[b] Right of review.—Under Acts 
(1912) ¢ 128, providing that the coun- 
ty treasurer of Harford County shall, 
thirty days after sale of property for 
unpaid taxes, make report to the cir- 
cuit court for Harford County for 
confirmation and distribution of the 
proceeds, no appeal lies from an order 
of the circuit court in such a proceed- 
ing. Shannahan v. Maulsby, 99 A. 
671, 129 Md. 493. 

[c] Attacking apportionment col- 
laterally.—The decision of an officer 
performing his duty of apportioning 
a tax among municipalities cannot be 
reviewed collaterally, but only by cer- 


Hunterdon County, 


tiorari. Pittsfield v. Exeter, 41 A. 82, 
69 N.H. 336. 
[d] Interference by unauthorized 


board.—Com. v. Luzerne County, 15 A. | 


548, 1 Mon. (Pa.) 418. 

51. Auditor-Gen. vy. Bay County, 64 
N.W. 570, 106 Mich. 662; Auditor-Gen. 
v. Saginaw County, 29 N.W. 492, 62 
Mich. 579; Grimm v. Bayfield Coun- 
ty, 182 N.W. 466, 174 Wis. 438; State 
v. Laramie County, 33 P. 992, 35 P. 
929, 4 Wyo. 313. 

[a] Thus the amount to be paid to 
the county treasurer for state and 
county taxes is legally determined, 
and a mistake made by the town clerk 
or town treasurer, or any other offi- 
cial, in that respect, would not be 
binding on the town, and is of no con- 
sequence to the taxpayer, since it will 
not be presumed that the county 
treasurer would receive from the 
town treasurer more than the amount 
levied against the town, and, if he did 
so, the county would acquire no title 
to the funds, and they could be recoy- 
ered by the town. Grimm v. Bayfield 


For later cases, developments and changes in the law see Annotations, 
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lish it,54 and hence by an action at law®® in the 
nature of a suit for accounting,®® to which the stat- 
ute of limitations will not apply,°’ and in which, 
as the suit is equitable in its nature, such relief 
may be granted as the facts at the close of the liti- 
gation will warrant.°% 

[§ 2254] G. Payment and Application Thereof.°° 
Receivers of public taxes are required to keep the 


County, 182 N.W. 466, 174 Wis. 43. 

5@. Lackawanna County v. Com., 
26 A. 1119, 156 Pa. 477. 

[a] Thus the board of revenue 
commissioners, consisting of the au- 
ditor general, state treasurer, and 
secretary of the commonwealth, being 
empowered by Act April 29, 1844 (P. 
L. p 486), and by Act May 24, 1878 
(P. L. p 126), merely to equalize the 
valuation of property taxable for 
statute purposes, its resolution that a 
portion of the credit allowed a coun- 
ty on settlement for illegal taxes be 
transferred to another county is out- 
side of its jurisdiction, and therefore 
the credit made in accordance there- 
with is not conclusive on the state, 
although it took no appeal. Lacka- 
wanna County v. Com., 26 A. 1119, 156 
Pa. 477. 

53. Logan County v. Lincoln, 81 
Ill. 156. 7 

54. Logan County v. 
pra. ‘ 

[a] Mandamus as not proper rem- 
edy.—Ontonagon County v. Gogebic, 
42 N.W. 170, 74 Mich. 721. 

55. Jasper County v. Butts Coun- 
ty, 100 S.E. 364, 149 Ga. 376; Cum- 
ming Tp. v. Ogemaw County, 53 N.W. 
861, 93 Mich. 314; Ontonagon County 
v. Gogebic, 42 N.W. 170, 74 Mich. 721; 
Ulster County v. State, 69 N.E. 370, 
177 N.Y. 189; Kilbourne v. Sullivan 
County, 62 Hun 210, 16 N.Y.S. 507 [aff 
33 NEY 159; 137 (N.Y. 170]}' ‘State ‘v. 
Clatsop County, 125 P. 271, 63 Or. 377. 

[a] Amendment of pleading.—in a 
suit by Jasper County against Butts 
County and others for-a decree as to 
the counties’ share of taxes on a pow- 
er company’s plant partly located in 
each county, where the answer denied 
any improper return by the company 
and did not admit or deny that simi- 
lar future returns would be made, in 
which, after reversal*of a nonsuit, 
Jasper County amended alleging an 
apportionment on a ‘different basis, 
the amendment of plea alleging other 
matters for consideration in fixing the 
taxable value was properly allowed. 
Jasper County v. Butts County, 100 
S.E. 364, 149 Ga. 376. 

[b] Presumption that the 
board has taken the proper steps in 
tax apportionment proceedings is not 
conclusive, in an action by the state 
against the county for its apportion- 
ment of state taxes; and the county 
may tender an issue in regard there- 
to. State v. Clatsop County, 125,-P. 
271, 68. Or. 377. 3 

56. Logan County v. Lincoln, 81 
Til. 156; Cumming Tp. v. Ogemaw 
County, 53 N.W. 361, 93 Mich. 314; 
Ontonagon County v. Gogebic County, 
42 N.W. 170, 74)’ Mich. 721; Ulster 
County v. State, 69 N.E. 370, 177 N.Y. 
189; Kilbourne v. Sullivan County, 
62 Hun 210, 16 N.Y.S. 507 [aff 33 N.B: 
159, 137 N.Y. 170]; Hlizabeth City 
County v. Newport News, 56 S.E. 801, 
106 Va. 764, 10 Ann.Cas. 354. 

57. Spaulding v. Arnold, 26 N.BH. 
295, 125 N.Y. 194; State v. Columbia, 
(Tenn.Ch.App.) 52 S.W. 511 (relating 
to “state litigation tax’). But see 
Peo. v. Miller, 85 App.Div. 145, 83 N. 
Y.S. 559 [aff 74 N.E. 477, 181 N.Y. 
439] (where relator’s claim was held 
to_be barred by lapse of time). 

58. Kilbourne v. Sullivan County, 
62 Hun 210, 16 N.Y.S. 507 [aff 33 N. 
EB. 159, 137 N.Y. 170]. 

59. Application of payments gen- 
erally see Payment §§ 84-127. 
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money safely until the proper time for its distri- 
bution,®° and then to pay it over to the several 
treasurers or other officers entitled,*1 which duty 
: In some jurisdie- 
tions state and county taxes are given a preference®? 


may be enforced by mandamus.®? 


and are required to be paid over 
moneys received.*+ 


to comply with the statute.°§ 


ey: In the payment of taxes to the 
municipality entitled thereto provisions of the stat- 
utes relating to the procedure to be followed must 
be complied with,*® failure to follow the procedure 
rendering the officer®* and his surety®? personally 
liable for any loss suffered by reason of a failure 
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roneously distributed and paid to one not entitled 
thereto may be recovered by the one making the 
payment®® or the one legally entitled thereto,7° 
even though the taxes have already been expended.’ 
One paying taxes to a state officer is not charged 
with the duty of seeing that such officer complies with 
the statute regulating the distribution of such tax- 
es to municipalities.7? 

Taxes collected on property outside taxing district. 
Taxes improperly levied, assessed, and collected on 
property located outside a municipality may be re- 
covered by the municipality within whose territory 


the taxed property lay.78 


_ Payment to municipality not entitled. Taxes er- 


60. Meyer v. Widber, 58 P. 532, 126 
Cal. 252; Iberia Parish School Di- 
rectors v. Police Jury, 49 So. 5, 123 
La. 416. 

fa] Time of payment.—(1) Pay- 
ment to the school board of taxes for 
school purposes is not to be post- 
poned until all the taxes of a particu- 
lar year are collected, but they should 
be turned over from time to time as 
received. Iberia Parish School Di- 
rectors v. Police Jury, 49 So. 5, 123 
La. 416. (2) Where it appeared that 
a statute required the tax collector to 
settle with the county auditor each 
month for moneys collected, and to 
turn the same over to the county 
treasurer, and another statute re- 
quired the auditor to settle the ac- 
counts of all persons indebted to the 
county and certify the amount to the 
treasurer—it was held that, where the 
collector deposited with the treasurer 
certain sacks eontaining money re- 
ceived on taxes generally, the treas- 
urer was not required to segregate 
the amount to be credited to a certain 
fund, or pay it out to those entitled 
to the fund, until the collector had 
settled with the auditor and the lat- 
ter had certified the amount to the 
treasurer. Meyer v. Widber, 58 P. 
532;°126:Cal. 252. : 

61. Ill.—Peo. v. Raymond, 59 N.E. 
7, 188 Ill. 454. 

La.—lIberia Parish School Directors 
v. Police Jury, 49 So. 5, 123 La. 416. 

N.J.—Atlantiec County v. Weymouth 
Tp., 54 A. 458, 68 N.J.Law 652. 

N.Y.—Kilbourne v. Sullivan Coun- 
ty, 33 N.E. 159, 137 N.Y. 170; Walsh 
+ Richards, 50 N.Y.S. 1114, 22 Misc. 
610. 

Or.—Yamhill County v. Foster, 99 
P. 286, 53 Or. 124. 

Wis.—State v. Becker, 215 N.W. 
902, 194. Wis. 464. 

[a] Officer entitled.—Under a stat- 
ute appropriating to certain specified 
purposes taxes collected on railroads 
in aid of which town bonds have been 
issued, the money so appropriated is 
not to be paid over to the municipal- 
ity when collected, but to the county 
treasurer, and by him used and in- 
vested for the purposes specified in 
such statute. Kilbourne v. Sullivan 
County, 33 N.E. 159, 137 N.Y. 170. 

[b] Effect of illegal apportion- 
ment.—Where state taxes illegally 
apportioned against a county have 
been paid into the county treasury, 
the county cannot restrain the treas- 
urer from paying the amount thereof 
to the state. Yamhill County v. Fos- 
ter, 99 P. 286, 53 Or. 124. 

[e] priety of payment.—Under 
St. (1925) § 76.28 subd (la), provid- 
ing that fifty per cent of a tax re- 
ceived by a town from the state treas- 
urer on account of an assessment of 
public utility should be apportioned 
to the “school districts or parts of 
school districts’ in which property 
of public utility is located, payment 
to school district treasurers is prop- 
er, although the districts were not 
entirely within the town, and _ not- 
withstanding the contention that the 
statute contemplated an apportion- 
ment only to part of the school dis- 
tricts within the town. State v. Beck- 
er, 215 N.W. 902, 194 Wis. 494. 


[d] In proceeding to compel coun- 
ty treasurer to make the application 
of taxes in the manner prescribed by 
law, it is no objection to the relief 
sought that the books in his office did 
not show the particular item to which 
the tax was to be applied, or that a 
town had not turned over its propor- 
tion of taxes for the particular pur- 
pose, or that claim had not been made 
on the treasurer to have the taxes 
properly applied, or that the identical 
funds collected for the particular pur- 
pose were not then in the hands of the 
treasurer. Walsh v. Richards, 22 
Misc. 610, 50 N.Y.S. 1114. 

62. See Mandamus §§ 434, 435. 

63. See supra § 2240; and § 2244 
note 70. 

64. Coe v. Englewood Cliffs, 53 A. 
562, 68 N.J.Law 559; Sheridan v. 
Rahway, 44 N.J.Law 587; Rahway 
Water Com’rs v. Brewster, 42 N.J. 
Law 125; Bayonne y. Kingsland, 41 
N.J.Law 368. 

[a] Money or cash for this pur- 
pose has been held to include war- 
rants but not bonds taken and re- 
ceived by a city treasurer in payment 


of taxes. Sheridan v. Rahway, 44 N. 
J.Law 587. 
[b] Waking part of borough as 


public park and thereby exempting it 
from taxation, after the fixing of the 
quota of state and county taxes to be 
levied and collected within the bor- 
ough, does not excuse a borough col- 
lector from paying out of the first 
moneys collected the full quota of 
state and county taxes. Coe v. En- 
gigwood Cliffs, 53 A. 562, 68 N.J.Law 
559. 

65. State v. Hanson, 231 N.W. 428, 
210 Iowa 773; State v. Welbes, 75 N, 
W. 820, 11 S.D. 86. But see Phelps v. 
Peo., 72 N.Y. 334, 2 Cow.Cr. 383 [aff 
6 Hun 401] (statute in relation to the 
collection of taxes, providing that 
payment of the state tax by a county 
treasurer may be made by depositing 
such money to the credit of the state 
treasurer, does not limit the mode of 
payment to the one specified, but any 
mode which brings the money for the 
state tax to the official custody of the 
state treasurer is lawful and proper). 

[a] Order of mayor and city clerk. 
—A statute directing that payment of 
city taxes by the county treasurer 
to the city treasurer shall be made 
only on order of the mayor and the 
eity clerk is mandatory. State v. 
Hanson, 231 N.W. 428, 210 Iowa 773 
(Code [1927] § 6229). 

66. State v. Hanson, supra. 

67. State v. Hanson, supra. 

68. State v. Hanson, supra. 

{a] Proximate cause.—The wrong- 
ful payment of taxes by a county 
treasurer to a city treasurer without 
the order of the mayor and city 
clerk is the proximate cause of a loss 
by deposit in an insolvent bank. State 
vy. Hanson, 231 N.W. 428, 210 Iowa 
773. 

69. Gilpatric v. City of Hartford, 
120 A. 317, 98 Conn. 471; Humboldt 
County v. Lander County, 56 P. 228, 
94 Nev. 461; Ulster County v. State, 
69 N.E. 370, 177 N.Y. 189; Kilbourne 
vy. Sullivan County, 33 N.E. 159, 137 
N.Y. 170. 


70. Gilpatric v. City of Hartford, 
120 A. 317, 98 Conn. 471; Hobart Fp. 
v. Town of Miller, 102 N.E. 847, 54 
Ind.App. 151; Pittsfield v. Exeter, 41 
A. 82, 69 N.H. 336; Village of Elmira 
Heights v. Town of Horseheads, 250 
N.Y.S. 50, 140 Misc. 147 [aff 254 N. 
Y.S. 418, 234 App.Div. 270]; Hrie 
County v. Town of Tonawanda, 159 N. 
Y.S. 714, 95 Mise. 663 [aff 162 N.Y.S. 
994, 176 “App:Div., 942]. “But see 
School Directors vy. School Trustees, 
61 Ill.App. 89 (tax collector, and not 
the township trustees, should be sued 
for taxes wrongfully paid over to the 
trustees). 

fa] Overcoming presumption of 
proper distribution.—In a suit by a 
town against a township to recover 
its proportion of taxes collected, the 
presumption that the officers of the 
township. distributed the taxes ac- 
cording to law is overcome by a di- 
rect averment as to the manner in 
which the taxes were distributed and 
that no part was distributed to the 
town. Hobart Tp. v. Town of Miller, 
102 N.E. 847, 54 Ind.App. 151. 

[bj] Laches.—(1) A suit brought 
by-a town a year and eight months 
after its incorporation against the 
township to recover taxes collected 
by the latter on taxables located in 
the town for the year in which the 
separation occurred, is not barred by 
laches, where no injury to defendant 
is shown. Hobart Tp. v. Town of Mil- 
ler, 102 N.E. 847, 54 Ind.App. 151. (2) 
The fact that a municipality waited 
two and one-half years, after taxes 
rightfully belonging to it had been by 
mistake paid to another, to institute 
suit, is nota bar to its recovery in the 
absence of an intervening equity. 
Gilpatrie v. City of Hartford, 120 A. 
317, 98 Conn, 471. ‘ 

{c]. Pailure to furnish information 
required for apportioning taxes col- 
lected bars a municipality from re- 
covering its share of such taxes ap- 
portioned to another municipality. 
aaa v. Exeter, 41 A. 82, 69 N.H. 
336. 

71. Gilpatric v. City of Hartford, 
120 A. 317, 98 Conn. 471. 

[a] Thus taxes on stock belonging 
to the estate of a deceased person 
paid by the state treasurer by mis- 
take to a city other than that of de- 
cedent’s residence at the time of his 
death cannot be retained by such city, 
although expended. Gilpatrie v. City 
of Hartford, 120 A. 317, 98 Conn. 471. 

72. Gilpatric v. City of Hartford, 
supra. 

[a]. Thus, when an insurance com- 
pany has complied with Gen. St. 
(1918) § 1201, requiring its proper of- 
ficers to report annually to the tax 
commissioner the name and residence 
of each stockholder, the number of 
shares owned by each on October 1, 
and to pay the state treasurer a tax 
of one per centum on the fair market 
value of each share, it has discharged 
its duties under the statute; it not 
being charged with the duty of see- 
ing that the state treasurer complies 
with § 1205 thereof, defining his du- 
ties in remitting taxes to cities. Gil- 
patric v. City of Hartford, 120 A. 317, 
98 Conn. 471. 

73. Lyon County v. Storey County, 
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XVII. CAPITATION OR POLL TAXES*?* 


[§ 2255] A. Power To Impose’°—1. In General. 
Unless forbidden by the constitution,’*® capitation’? 
or poll?’ taxes are regarded as a lawful means of 
raising revenue for public purposes.7® The nature 
and purpose of a poll tax is such that it cannot be 
applied universally, but must be by means of appro- 
priate classification..° Hence, except where re- 
quired by a constitutional provision,*! exact ‘uni- 
formity is not essential.82 Where the constitution 
exempts particular classes from poll taxes, such ex- 
emption does not violate a constitutional require- 
ment of equality of taxation.®® Where the con- 
stitution restricts the power of state legislatures to 
impose taxes for local or corporate purposes,** such 
restriction invalidates a statutory provision for poll 
tax intended to carry out obligations of counties to 
eare for the poor,®® but such restriction is not violat- 
ed by a statutory provision that a portion of poll 


taxes shall be deposited to the eredit of the counties 
for expenses of collection.*° Where the constitu- 
tion limits the amount of poll taxes, such limitation 
refers to the total amount for all purposes.*? So, 
where the constitution imposes a limitation on the 
amount of poll taxes to be imposed by counties, cit- 
ies, or towns,8& poll taxes in excess thereof are 
void.’ A constitutional provision limiting the capi- 
tation tax to the same amount as may be levied on 
property of a certain value does not compel the 
imposition. of a poll tax whenever a tax 1s imposed 
on property.°° A constitutional provision that all 
male citizens over’a specified age shall be liable to 
a poll tax does not prevent the legislature from im- 
posing a poll tax on inhabitants who are not citi- 
zens,®! nor does a constitutional provision for poll 
or capitation taxes on men per se prohibit the leg- 
islature from imposing such taxes on women.®? 


117 P. 827, 34 Nev. 243; 
Lane County, 93 P. 255, 50 Or. 468; 
City of Norfolk v. Norfolk County, 
91 S.E. 820, 120 Va. 356. 

[a] Thus, where, under a city 
charter, taxes on property within the 
city, for road purposes within the 
city, should have been levied by the 
city, but the same were levied by the 
county, and the county collected them, 
~ as required by Ballinger & C. Comp. 
St. § 3094, and the taxes were volun- 
tarily paid, the city was entitled to 
recover them from the county. Eu- 
ie v. Lane County, 93 P. 255, 50 Or. 

[b] Evidence.—In an action by 

one county against another county for 

taxes collected by defendant county 
on property claimed to be in plaintiff 
county, the evidence was held to sus- 
tain a finding for plaintiff. Lyon 

County v. Storey County, 117 P. 827, 

34 Nev. 243. 

[e] Indebitatus assumpsit.—A 
county is liable to a city in indebita- 
-tus assumpsit for money received 
from railroad and terminal companies 
in payment of taxes erroneously as- 
sessed to the companies as located in 
the county, their property being in 
fact located in city. City of Norfolk 

v. Norfolk County, 91 S.E. 820, 120 

Va 356. 

74. Cross references: 

Advancing money to pay poll tax of 
another for qualification as voter 
see Constitutional Law §§ 461, 971; 
Elections § 411. 

Occupation tax, not poll tax see Li- 

censes § 

Ordinance requiring street labor or 
money in lieu thereof as not impos- 
ing poll tax see Municipal Corpora- 
tions § 3704. 

Payment of as: 

Affecting eligibility of: 

Juror see Juries § 192. 
Municipal officer see Municipal 

Corporations § 1025. 
Evidence of domicile see Domicile 


§ 65. 
Qualification of: 
Grand juror see Grand Juries § 


14. 
Es, see Elections §§ 37—40, 327, 
3 


Voter as to school tax see Schools 
and School Districts § 763 text 
‘and note 86. 

Voter at school district meeting 
generally ‘see Schools and 
School Districts § 234. 

Statutory liability of highway road 
work, not poll or capitation tax see 
Highways § 515. 

75. Cross references: 

As included within meaning of term 
“direct tax’’ in federal constitution 
see Internal Revenue § 


For later cases, developments and changes in the law see Annotations, same title and section number, 


Eugene v.|Constitutionality of annual road tax 


for men only as not violating equal 

protection clause see Constitutional 

Law § 922 text and note 96 
Constitutional provision for equation 

between poll and property taxes as 

not applicable to municipal taxa- 

eae see Municipal Corporations § 
Peete purposes see Highways § 
Head tax on aliens see Aliens § 60. 
Legislative restriction of municipal 

poll tax see Municipal Corporations 

§ 4283. 

Power: 

Of municipality to impose poll tax 
generally see Municipal Corpora- 
tions § 4271. 

To impose capitation or poll tax in 
aid of public schools see Schools 
and School Districts § 882. 

To impose capitation tax as to com- 
merce see Commerce § 159. i 
Statutory grant of power to munici- 

pality to impose poll tax see Mu- 

nicipal Corporations § 4274. 

76. See infra § 2256. 

77. “Capitation tax” see 9 C.J. p 
1281 notes 76, 77. 

78. “Poll tax” see 49 C.J. p 1078 
notes 80-85. 

Fy Ga.—Burch v. Savannah, 42 Ga. 

Minn.—Faribault  v. 
Minn. 396. 

Mo.—Kansas City v. Whipple, 38 S. 
W. 295, 186 Mo. 475, 58 Am.S.R. 657, 
85 L.R.A. 747. 

Mont.—State v. Gowdy, 203 P. 1115, 
1117, 62 Mont. 119 [cit Cyc]. 

Tenn.—Kuntz v. Davidson County, 
6 Lea 65. 

Wash.—Nipges v. Thornton, 206 P. 
17, 20, 119 Wash. 464 [quot State v. 
Ide, 77 P. 961, 35 Wash. 576, 102 Am. 
S.R. 914, 67 L.R.A. 280]; Thurston 
County v. Tenino Stone Quarries, 87 
P. 634, 44 Wash. 351, 9 L.R.A.N.S. 306, 
12 Ann.Cas. 314. é 

80. See 49 C.J. p 1078 note 86. 

81. Kansas City v. Whipple, 38 S. 
W. 295, 136 Mo. 475, 58 Am.S:R. 657, 
35 L.R.A. 747; East Portland v, Mult- 
nomah County, 6 Or. 62; Thurston 
County v. Tenino Stone Quarries, 87 
P. 634, 44 Wash. 351, 9 L.R.A.N.S. 306, 
12 Ann.Cas. 314; State v. Ide, 77 P. 
961, 35 Wash. 576, 102 Am.S.R. 914, 67 
L.R.A. ‘280. 

[a] General rule that a tax uni- 
form throughout the particular dis- 
trict does not violate the constitution- 
al provision applies to a poll tax. 
East Portland v. Multnomah County, 
6 Or. 62, g 

82. Thurston County y. Tenino 
Stone Quarries, 87 P. 634, 44 Wash. 


Misener, 20 


351, 9 L.R.A.N.S. 306, 12 Ann.Cas. 314.4 


See Ottawa County v. Nelson, 19 Kan. 
*By FRANK L. MORGINSON (§§ 2255-2261). 


234, 27 Am.R. 101 (dictum). 

[a] Alien Poll Tax Law, imposing 
a poll tax on alien inhabitants with- 
out requiring such tax to be paid by 
similarly situated citizens of the Unit- 
ed States, is violative of the federal 
constitution by denying equal protec- 
tion of laws. Hx parte Kotta, 200 P. 
967, LSC Calan : ‘ 

83. Faribault v. Misener, 20 Minn. 
396 (municipal poll tax); Solon v. 
State, 114 S.W. 349, 54 Tex.Cr. 261. 

84. See supra § 24. : 

85. See cases infra this note. 

[a] In Montana Rev. Codes § 2692, 
providing for an annual poll tax of 
two dollars, constitutés a tax within 
the meaning of the constitution. 


‘State v. Gowdy, 203 P. 1115, 62 Mont. 


119 [overr dictum Pohl y. Chicago, 
etc., Ry. Co., 160 P. 515, 52 Mont. 572]. 
Contra Hilger v. Moore, 182 P. 477, 56 
Mont. 146 (dictum). 


86. Nipges v. Thornton, 206 P. 17,- 


119 Wash. 464. 

87. Southern R. Co. v. Mecklen- 
oe County, 61 S.E. 690, 148 N.C. 

[a] Since capitation tax on pas- 
sengers (1) to be paid by the car- 
rier, it has been held, is not a poll tax 
within the state ‘constitutional -re- 
striction as to the amount of a poll 
tax, it is not in conflict with such 
provision. Ex p. Crandall, 1 Nev. 294 
[rev on other grounds 6 Wall. (U-.S.) 
35, 18 L.Ed. 744, 745]. (2) "'Tax'-on 
deadheads, or persons, other than 
railway officials, who ride free on 
railroads, is not a poll tax within 
such constitutional provision. Gard- 
ner v. Hall, 61 N.C. 21. (3) Power to 
impose capitation tax as to commerce 
see Commerce § 159. - 

88. See constitutional provisions. 

89. McIntire v. Powell, 125 S.w. 
1087, 187 Ky. 477. j 

[a] Rule applied.—Where a tax 
levy imposed a capitation tax of one 
dollar and fifty cents on each adult 
male person for county purposes, the 
limitation fixed by the constitution, 
empowering the legislature to author- 
ize counties to levy a poll tax not ex- 
ceeding one dollar and fifty cents per 
head was reached in the first levy, 
and an additional poll tax for road 
and bridge purposes was void. Mc- 
Intire v. Powell, 125 S.W. 1087, 137 
Ky. 477. 

Constitutional limitation of amount 
or rate as to poll tax for public school 
purposes see Schools and School Dis- 
tricts §§ 784, 882. : 

90. Jones v. Person County, 1 
B. 69, 107 N.C. 248. oth at 

91. Kuntz v. Davidson Co 
Lea (Tenn.) 65. is rite Moe 

92. Vertrees v. State Board of 
Elections, 214 S.W. 737, 141 Tenn. 645; 
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Prospective Operation of statute. Certain stat- 
utes providing for a poll tax show by their terms 
that they are to have a prospective operation only.®* 
§ 2256 | 2. Constitutional Prohibition. In some 
jurisdictions the imposition of capitation or poll tax- 
es has been prohibited in whole or in part by the 
constitution.®* A constitutional ‘provision refer- 
ring to taxation of property by value®® does not ex- 
pressly or impliedly prohibit poll or ,capitation 
taxes.°® - 

[§ 2257] B. Persons Subject—1. In General. 
Subject to constitutional restrictions,®? the question 
as to what class or classes of persons are or are not 
subject to capitation or poll taxes must depend upon 
the provision of the applicable statute.°s 

[§ 2258] 2. Particular Classes.°° Aliens may be 
required to pay a poll tax.' So statutes requiring 
male inhabitants of a state to pay poll taxes are 
not restricted to such inhabitants as are citizens,” 
but apply to resident aliens.? A person who is tem- 
porarily within a jurisdiction merely for the pur- 
pose of carrying on a seasonal business is subject 
to tax in such jurisdiction,* but a statutory imposi- 
tion of poll tax on inhabitants does not subject there- 
to a person merely temporarily residing therein.® 
The statutes as to poll taxes do not apply to persons 
residing on lands purchased by, or ceded to, the 
United States for navy yards, forts, or arsenals, and 
over which the government of the United States 
has sole and exclusive jurisdiction.© An employer 
of an infant is not liable for poll taxes imposed on 
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ing thereto.?1 


quiring every male 
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minors.’ Married women have been held not to be 
subject to poll taxes.6 Ordinarily, statutes imposing 
poll taxes provide that the tax shall apply to per- 
sons between designated ages.®. Where a constitu- 
tional provision for poll tax provides that it shall be- 
come due and payable on a designated date in or- 
der to determine persons within the prescribed age 
limit,*® the legislature cannot change the operation 
of such provision.11 

[§ 2259] C. Exemptions.'2 A statutory exemp- 
tion from poll taxes has been construed to refer only 
to general poll tax,’® and as not applying to spe- 
cial taxes.‘* Poverty alone does not exempt a phys- 
ically sound person from payment of the poll tax.1> 

[§ 2260] D. Place of Taxation.1® The right to 
levy a poll tax depends on residence,'” and a per- 
son is not ordinarily liable therefor at a place oth- 
er than that of his residence,!® although it has been 
held that his liability is at the place of his domicile.?® 

[§ 2261] E. Levy, Assessment, and Collection.?° 
The levy and assessment of a poll or capitation tax 
must comply with the statutory requirements relat- 
Where a county poll tax is levied 
by the legislature, there is no necessity for a levy 
of it by the county court.?? A statutory provision 
that county commissioners shall cause to be levied 
an annual poll tax is complied with by their resolu- 
tion for such levy,?* and they are not required to 
furnish the assessor with a list of persons subject 
to the tax.24 Under the general rule that the tax- 
ing power of a state is general and absolute except 


“inhabitant” of |years are not liable. Hughes v. Black- 


Breckenridge v. County School Board, 
135 S.E.. 693, 146 .Va. 1. 

$3. See cases infra this note. 

[a] Particular statutes.—(1) Alas- 
ka Territorial Act of May 1, 1913, im- 
posing and providing for the collec- 
tion of poll taxes, did not impose such 
tax for the year 1913, since various 
preliminaries provided for could not 
be performed in time for the imposi- 
tion of the tax in 1913. Callaham v. 
Marshall, 210 F. 230, 127 C.C.A. 48. 
(2) A like rule was applied in hold- 
ing that L. (1923) c 148 §§ 621 and 
622, relative to the assessment and 
collection of a poll tax, were not op- 
erative for the collection of poll tax- 
es for the year 1923 (Board of Edu- 
eation of City of Albuquerque v. Mc- 
Rae, 218 P. 346, 29 N.M. 85), (3) and 
that the statute existing when the act 
of 1923 was enacted was operative for 
that year notwithstanding such act 
provided specifically for the repeal 
of such existing statute (Board of 
Education of City of Albuquerque v. 
McRae, supra). Pe 

94. See constitutional provisions. 

[a] In Maryland (1) since slaves 
were property, the prohibition of the 
state Declaration of Rights art 13 of 
poll taxes did not apply as to slaves. 
Williams’ Case, 3 Bland.Ch. 186. (2) 
Slaves as property see Slaves § 7. 

95. See supra § 87. 

96. Nipges v. Thornton, 206 P. 17, 
119 Wash. 464. But see Nance v. 
Howard, 1 Ill. 242 (containing dictum 
to the effect that a constitutional 
provision that property shall be taxed 
on the basis of value inhibits poll 
taxes). - 

97. See supra § 29 et seq. 

98. See cases infra § 2258. 

99. For school purposes see 
Schools and School Districts § 787. 

Municipal capitation tax see Mu- 
nicipal Corporations § 4318. 

1. Kuntz v. Davidson County, 6 
Lea (Tenn.) 65. 

2.. Kuntz v. Davidson County, su- 
ra. 

y 3. Opinion of Justices, 7 Mass. 
523; Kuntz v. Davidson County, 6 
Lea (Tenn.) 65. 


[a] Ilustration—A re- 


statute 


the state to pay a poll tax applies to 
a resident alien, although he has nev- 
er applied for naturalization papers. 
Kuntz v. Davidson County, 6 Lea 
(Tenn.) 65. : 

4 Alaska Packers’ Ass’n v. Heden- 
skoy, 267 F. 154 [cert den 41 S.Ct, 149, 
254 U.S. 652, 65 L.Ed, 458]. 

[a] Thus men employed by a sal- 
mon fishing and packing company, 
who were employed within the ter- 
ritory of Alaska for several months, 
although they were hired and finally 
paid off and discharged in California, 
were subject to the school tax imposed 
by Act Alaska May‘1, 1919 (L. [1919] 
ce 29), on all male persons within the 
territory. Alaska Packers’ Ass’n v. 
Hedenskoy, 267 F. 154 [cert den 41 S. 
Ct. 149, 254 U.S. 652, 65 L.Ed. 458]. 

5. State v. Ross, 23 N.J.Law 517. 

6. Ex parte White, 228 F. 88; Opin- 
ion of Justices, 1 Metc. (Mass.) 580. 

[a] Thus persons residing on such 
lands where there is no reservation 
of jurisdiction to the state except the 
right to serve civil and criminal proc- 
ess on such lands are not subject to 
the payment of poll taxes. Opinion 
of Justices, 1 Mete. (Mass.) 580. 

[b] Mere maintenance of apart- 
ment for wife at a place outside the 
reservation does not impose liability 
for a poll tax on a soldier temporarily 
stationed at a military fort but hav- 
ing a parental domicile outside the 
state. Ex parte White, 228 F. 88. 

“7, Boston, etc., Glass Co. v. Bos- 
ton, 4 Metc. (Mass.) 181. 

8. See case infra this note. 

[a] In Rhode Island women who, 
if registered, would be entitled to vote 
for electors of president and vice 
president of the United States under 
the provisions of L. (1917) ec 1507, 
are not liable for assessment for poll 
taxes in the year 1920, or any other 
year, under the provisions of § 2 art 
7, of the amendments to the constitu- 
tion of Rhode Island, and Gen. L, 
(1909) c 59, as amended by L. (1914) ¢ 
1091. In re Opinion to the Governor, 
109 A. 84, 42 R.I. 558. 

9. See statutory provisions. 

[a] In South Carolina persons who 
have reached the age of sixty-five 


well, 159 S.BE. 785, 161 S.C. 445. 

10. See constitutional provisions. 

11. Shepard v. Sartain, 64 So. 57, 
185 Ala. 439. 

12. Constitutional exemption as 
not violating requirement of equality 
of taxation see supra § 388. 

13. State v. Mills, 34 N.J.Law 177. 

14. State v. Mills, supra. 

[a] Thus exemption from poll tax 
is construed to be limited to general 
poll tax, a proviso that nothing con- 
tained in the act shall in any wise in- 
terfere with the poll tax required to 
be raised by any special law in pay- 
ment of bounties being held to apply 
to a special poll tax for payment of 
bounty bonds. State v. Mills, 34 N.J. 
Law 177. 

15. Atwater v. O’Reilly, 71 A. 503, 
81 Conn. 367. 

16. Place of payment of, when re- 
quired as qualification of voter see 
Elections § 39. ' 

17. Millcreek Tp. v. Willis, 16 Pa. 
Dist. 312; Pymatuning Tp. v. Simon- 
ton, 35 Pa.Co. 604;' In re Dollar Tax- 
ables, 35 Pa.Co. 378; Independence Tp. 
v. Dodds, 34 Pa.Co. 461. 

18. Preston v. City of Boston, 12 
Pick. (Mass.) 7; Millcreek Tp. v. Wil- 
lis, 16 Pa.Dist. 312; Independence Tp. 
v. Dodds, 34 Pa.Co. 461. See War- 
rington Tp. v. Belt, 34 Pa.Co. 654. 

19. Moore v. Wilkins, 10 N.H. 452, 

20. In aid of public schools see 
Schools and School Districts § 882. 

Poll tax by municipality see Mu- 
nicipal Corporations § 4409. 

21. See cases infra this note. 

[a] Thus (1) the limitation of the 
amount that may be assessed against 
an individual in any one year must be 
complied with. Goodrich vy. Lunen- 
burg, 9 Gray (Mass.) 38. (2) Assess- 
ment of half a poll tax on an individ- 
ual is illegal. Southampton v. Hast- 
hampton, 8 Pick. (Mass.) 380. 

{[b] Order of governor, dispensing 
with military enrollment, has nothing 
to do with the levy of a military poll 
tax for such year. People v. Ames, 
51 P. 426, 24 Colo. 422. 

22. Labodie y. Dean, 47 Tex. 90. 

23. People v. Ames, 51 P. 426, 24 
Colo, 422. 

24. People v. Ames, supra. 
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when limited or restrained by constitutional provi- 
sions,?> where there is no constitutional limitation 
with reference to a capitation tax, levy of an annual 
poll tax of one dollar is not unconstitutional.*® 
Where the statutory assessment of a poll tax depends 
upon the prior valid assessment of property taxes, 
an invalid property assessment invalidates also the 
assessment of the poll tax.27_ Erroneous inclusion of 
a poll tax does not render a tax sale invalid,?® but 
in such case the amount of the poll tax should be 
refunded upon redemption.?°® 
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No notice to taxpayer is required.®° wren FZ, 

Extension on assessment roll. In some jurisdic- 
tions the county assessor is given the duty of extend- 
ing the assessment upon the assessment roll.** The 
fact that the poll tax has not been extended upon 
the assessment roll’? does not affect the duty of 
the county treasurer to collect the tax.** 

Lien. A statute providing that all taxes shall 
constitute a lien on the realty has been construed 
to include ‘poll taxes,?+ but otherwise a poll tax is 
not a lien on the realty.*°® 


XVIII. TAXES ON TRANSFERS OF CORPORATE STOCK?* 
[By Wituiam G. Bannon] 


[§ 2262] A. Nature of Tax. A tax on sales, 
agreements to sell, memoranda of sales, deliveries, 
and transfers of corporate stock, certificates of stock, 
and the like is an excise tax®’ on the transfer®® 
and not a “property tax” in the ordinary sense of 
that term;*® and such a tax has been referred to 
as an indirect and not a direct tax.*° It seems that 


a statute imposing such a tax is a special taxing stat-. 


ute.*? 

[§ 2263] B. Power To Impose and Validity of 
Statutes. The validity of the New York statute 
here under consideration has been recognized*? in 


holding that it does not violate the Fourteenth 
Améndment to the federal constitution,** or the 
similar provision of the state constitution,** as mak- 
ing an arbitrary discrimination in favor of sales of 
other kinds of personal property, or because it adopts 
the face value, instead of the market value, of the 
shares, as the basis of the tax;*> neither is it ob- 
jectionable on the alleged ground that it is a tax 
on property outside the jurisdiction of the state,*® 
nor that it is an undue interference with interstate 
commerce.*7 Moreover, the validity of a statute 
which has the effect of imposing a tax on a transfer 


25. See supra § 7. 

26. People v. Ames, supra, 

[a] Limitation on tax rate of prop- 
erty, imposed by the constitution, does 
not affect the levy of a poll tax. Peo- 
ple v. Ames, 51 P. 486, 24 Colo. 422. 

27. +Carr Vv. Capwell,; 75. A. 309,..30 
R.1. 325. 

28. Wakeman y. Board of Com’rs 
of Weston County, 274 P. 12, 40 Wyo. 

oe 


29. Wakeman v. Board of Com’rs 
of Weston County, supra. 

30. Hagar v. Reclamation Dist. No. 
age 4 S.Ct. 668, 111 U.S. 701, 28 L.Ed. 

31. See case infra this note. 

[a] In Colorado (1) in view of 2 
Mills St. Annot. § 3082, requiring 
county commissioners to cause to be 
levied an annual poll tax, and state 
Const. art 14 § 8, providing for the 
election of a county assessor bien- 
nially, and a statutory requirement 
that the property owner return to the 
assessor a tax schedule which in- 
cludes the number of polls, the asses- 
sor must extend the military poll tax 
upon the assessment roll (People. v. 
Ames, 51 P. 426, 24 Colo. 422), (2) par- 
ticularly where such has been the uni- 
form custom for many years (People 
v. Ames, supra). (3) The mere cleri- 
eal work of extending the tax upon 
the assessment roll devolves upon the 
county assessor. People v. Ames, su- 
pra. (4) A statutory provision that 
it shall be assessed in the same man- 
ner as “other state poll taxes” is to 
be construed in the light of the intent 
of the legislature at the time the 
original act was passed (People v. 
Ames, supra), (5) which was under 
the territorial government (People v. 
Ames, Supra), (6) so that, at such 
time there being other poll taxes 
levied by boards of county commis- 
sioners and extended by county as- 
sessors upon the assessment rolls, 
the statutory provision does not pre- 
vent such extension (People v. Ames, 
supra). 

32. See supra text and note 31. 

33. People v. Ames, supra. 

34. Isaacs v. Decker, 41 Ind. 410; 
Bodertha v. Spencer, 40 Ind. 353. 

35. State v. Hunt, (Tex.Civ.Apn.) 
207 S.W. 636 [rev on other point 217 
S.W. 1034, 110 Tex. 204]. 

36. Federal stamp taxes see Inter- 
nal Revenue § 109 et seq. 

37. United States Radiator Cor- 


poration v. State, 101 N.H. 783, 208 
N.Y. 144, 46 L.R.A.N.S. 585; People 
v. Reardon, 77 N.E. 970, 184 N.Y. 431, 
112 Am.S.R. 628, 8 L.R.A.N.S, 314, 6 
Ann.Cas. 515 [aff 27 S.Ct. 188, 204 U. 
S.°152, 61 Dab? 415 ]% 

[a] In Massachusetts the view has 
been taken that a tax on transfers of 
stock is an excise tax. Opinion of 
Justices, 85 N.E. 545, 196 Mass. 603. 

38. United States Radiator Corpo- 
ration v. State, 101 N.E. 783, 208 N.Y. 
144, 46 L.R.A.N.S. 585; People v. 
Reardon, 77 N.E. 970, 184 N.Y. 431, 
112. Am:S.R. 628, 8 L.R.A.N.S. 314, 6 
Ann.Cas. 515 [aff 27 S.Ct. 188, 204 
U.S. 152; 51 eed.’ 4157: 

39. People v. Reardon, supra. 

40. People v. Reardon, supra. 

41. See Kraebel v. State, 242 N.Y.S. 
726, 187 Misc. 120. 

42. People v. Reardon, 77 N.E. 970, 
184 N.Y. 481, 112 Am.S.R. 628, 8 L.R. 
A.N.S. 314, 6 Ann.Cas. 515 [aff 27 S. 
Ct. 188, 204 U.S. 152, 51 L.Ed. 415] (L. 

1905] c 241 [as amended, now Tax 

. § 270 et seq]). 

43. New York v. Reardon, 27 S.Ct. 
188, 204 'U.S. 152, 51 L.Ed, 415, 9 Ann. 
Cas. 736 [aff 77 N.E. 970, 184 N.Y. 431, 
112 Am.S.R. 628, 8 L.R.A.N.S. 314, 6 
Ann.Cas. 515]. 

44, People v. Reardon, 77 N.E. 970, 
184 N.Y. 431, 112 Am.S.R. 628, 8 L.R.A, 
N.S. 314, 6 Ann.Cas. 515 [aff 27 S.Ct. 
188, 204 U.S. 152, 51 L.Ed. 415). 

_ [a] Thus the act, being uniform 
in its operation upon all transfers of 
the class named and upon all persons 
making such transfers within the 
state, is not obnoxious to the state or 
federal constitution as being so arbi- 
trary, discriminating, and unreason- 
able in taxing the transfer of one 
class of property only, as to deprive 
certain persons of their property 
without due process of law, and de- 
nying to them the equal protection of 
the laws. . People v. Reardon, 77 N.E. 
970, 184 N.Y. 431, 112 Am.S.R. 628, 8 
L.R.A.N.S. 314, 6 Ann.Cas. 515 [aff 27 
S.Ct. 188, 204 U.S. 152, 51 L.Ed. 415]. 

45. New York v. Reardon, 27 S.Ct. 
188, 204°) U,S..0152)) 514 ibid 415.9 
Ann.Cas. 736 [aff 77 N.E. 970, 184 N.Y. 
431, 112. Am.S:R.. 628,,-8 L.R.A.N.S. 
314, 6 Ann.Cas, 515]. 

[a] As a transfer tax, it is valid 
even conceding that it could not be 
sustained as a property tax because 
not based on value, and because it 
affords the taxpayer no opportunity 


for a hearing on the valuation of his 
property and the amount of the tax. 
People y. Reardon, 77 N.E. 970, 184 
N.Y. 431, 112 Am.S.R. 628, 8 L.R.A.N.S. 
314, 6 Ann.Cas. 515 [aff 27 S.Ct. 188, 
204 U.S. 152, 51 L.Ed. 415]. : 

[b] As an indirect and not a di- 
rect tax it is governed by the rule of 
appraisement and not by the rule of 
uniformity, and the legislature had 
the right to apportion in its discretion. 
People v. Reardon, 77 N.E. 970, 184 
N.Y. 431, 112 Am.S.R. 628, 8 L.R.A. 
N.S. 314, 6 Ann.Cas. 515 [aff 27 S.Ct. 
188, 204 U.S. 152, 51 L.Hd. 415]. 

46. New. York v. Reardon, 27 S.Ct. 
188, 204 U.S. 152, 51 L.Ed. 415, 9 Ann. 
Cas. 736 [aff 77 N.E. 970, 184 N.Y. 431, 
112 Am.S.R. 628, 8 L.R.A.N.S. 314, 6 
Ann.Cas. 515]. 

[a] Shares of foreign corporation 
owned by nonresidents.—(1) The fact 
that transfers made within the state 
by nonresidents of certificates issued 
by foreign corporations and owned by 
such nonresidents are subject to the 
tax does not of itself constitute it a 
tax upon -property without the ju- 
risdiction of the state. People v. 
Reardon, 77 N.E. 970,.184 N.Y. 431, 
112 Am.S.R. 628, 8 L.R.A.N.S. 314, 6 
Ann.Cas. 515 [aff 27 S.Ct. 188, 204 U.S. 
152, 51 L.Ed. 415]. (2) Where per- 
sons make a contract within this 
state, whether they are residents or 
nonresidents, they subject themselves 
to the taxing power of this state, as 
far as the making of such a contract 
is concerned; the law commands that, 
if persons, whether residents or not, 
make such a contract, they must pay 


‘a certain tax for the privilege, and 


the command is personal, addressed 
to them as persons then within this 
state, and is as binding on them as 
if they resided in the state. People v. 
Reardon, supra. (3) In such case the 
right of the state to impose a tax 
on the privilege to make such contract 
is in no way affected by the fact that 
the contract relates to property, real 
or personal, situated outside the state. 
People v. Reardon, supra (where the 
court said: “The fiction of the com- 
mon law, mobilia sequuntur person- 
am, has no foundation in the constitu- 
tion and does not control the legisla- 
ture which rejects or adopts it at will 
as applied to the subject of taxation’’). 

47. New York v. Reardon, 27 S.Ct. 
188, 294 U.S. 152, 51 L.Ed. 415, 9 Ann. 
Cas. 736 [aff 77 N.E. 970, 184 N.Y. 431, 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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of legal title to shares of stock from trustees under 
a voting trust agreement to the owners of the bene- 
ficial right, enacted intermediate the creation of the 
trust agreement and the transfer to the beneficial 
owner, has been upheld as against a claim that, in 
respect of such transfer, the statute impaired the 
obligation of a contract within the meaning of the 
provision of the federal constitution in that regard.*$ 
So also, a statutory provision that a taxable trans- 
fer on which the tax is not paid at the time of trans- 
fer shall not be made the basis of any action or pro- 
ceeding and that proof of such transfer may not be 
made is not invalid as a taking of property without 
due process of law.*® While the validity of a pro- 
vision requiring persons making sales of, agree- 
ments to sell, and conducting like transactions which 
are covered by the taxing statute, to keep a book 
of account of the transactions has been recognized,®° 
a provision which attempts to authorize a compul- 
sory examination of all the private books and pa- 
pers of a person having made, or suspected of hay- 
ing made, transfers of stock, for the purpose of 
securing evidence of violations of the act, is un- 
constitutional, as compelling a person in a criminal 
ease to be a witness against himself;°! and a provi- 
sion imposing the same tax upon the transfer of 
each share of corporate stock, regardless of the face 
or actual value thereof, is invalid, as an arbitrary 
discrimination in favor of one and against another 
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of the same class.5? 

_ Regulation of sale of stamps. Statutory provi- 
sions regulating the sale of stamps to be used to de- 
note the payment of the stock transfer tax, which 
prevents the sale of stamps lawfully acquired, with- 
out making provision for the redemption of such 
stamps and without discriminating between stamps 
acquired before and those acquired after the enact- 
ment of the statute, is an unlawful deprivation of 
property both in respect of stamps acquired before®? 
and those acquired after®+ such enactment. 

In Massachusetts the view has been taken that 
the legislature may impose an excise tax on the trans- 
fer of shares in the capital stock of corporations and 
unincorporated associations or companies, domestic 
and foreign, under the provision of the constitu- 
tion of that state authorizing the imposition of du- 
ties and excises on commodities.*® 

[§ 2264] C. Shares, Interests, Sales, Agreements, 
and Transfers Included. Any right to share in the 
dividends declared by the directors of a corporation 
from its surplus profits and in the assets upon the 
distribution of them pro rata among the stockhold- 
ers is within the operation of some statutes of the 
The question as to what 
sales, agreements, or transfers, or other transactions 
are subject to the tax depends on the terms of the 
statute imposing the tax,°? and, in the case of a 
transaction which does not come within the terms 


«Lad 


112 Am.S.R. 628, 8 L.R.A.N.S. 314, 6 
Ann.Cas. 515]. 

[a] Shares of foreign corpora- 
tions.—(1) The act does not violate 
the commerce clause of the federal 
constitution because it taxes trans- 
fers of certificates of stock in foreign 
corporations between persons not res- 
idents of New York. People vy. Rear- 
don, 7% N.E. 970, 184 N.Y. 431, 112 
Am.S.R. 628, 8 L.R.A.N.S. 314, 6 Ann. 
@asi) 515, [aft -27° S.Ct. 188, 204 "U.S. 
152, 51 L.Ed. 415]. (2) The fact that 
the certificates involved were issued 
by a foreign corporation operating 
railroads in another state does not 
render such transaction one involving 
the movement of property in inter- 
state commerce. People v. Reardon, 
supra. 

48. Chicago Great Western R. Co. 
v. State, 189 N.Y.S. 457, 197 App.Div. 
742 [aff 135 N.E. 960, 233 N.Y. 661]. 

49. Sheridan v. Tucker, 129 N.Y.S. 
18, 145 App.Div. 145. 


ex rel. Ferguson v. 


51. People ex rel. Ferguson v. 
Reardon, supra. } 
52. People v. Mensching, 79 N.E. 


884, 187 N.Y. 8, 10 L.R.A.N.S. 625, 10 


Reason for rule.—‘‘The own- 
ers of corporate stocks do not stand 
on an equal footing under the stat- 
ute. [L. (1906) c 414]. They do not 
receive’ the equal protection thereof, 
for some have to pay more than oth- 
ers in the same situation. Thus, if 
A. sells one hundred shares of the 
face value of $10 each for $1,000, he 
is taxed $2; while B., who sells ten 
shares of the face value of $100 each 
for $1,000, is taxed twenty cents, the 
thing sold in each case being worth 
the same amount. This is not classi- 
fication but arbitrary or accidental 
selection.” People v. Mensching, 79 
N.E. 884, 187 N.Y. 8, 21, 10 L.R.A.N.S. 
625, 10 Ann.Cas. 101: 

[b] Effect as repeal of earlier stat- 
nute.—Invalid statute, L. (1906) ¢ 414 
§ 1, providing for a tax on transfers 
of corporate stock of two cents on 
each share of one hundred dollars of 
face value or fraction thereof did not 
repeal L. (1905) c 241, imposing on 
such transfers a tax of two cents on 
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each one hundred dollars of face value 
or. fraction thereof. People v. Mens- 
ching, 79 N.E. 884, 87 N.Y..8, 10 L. 
R.A.N.S. 625, 10 Ann.Cas:’ 101. 

53. People ex rel. Isaacs v. Moran, 
134 N.Y.S. 931, 150 App.Div: 226 [rev 
on dis op Scott, J., below, 99 N.E. 
1115, 206 N.Y. 670]. 

54. People ex rel. Isaacs v. Moran, 
supra. Compare People v. Jackson, 
168 N.Y.S. 355, 35 N.Y.Cr.'17 [aff 161 
N.Y.S. 1139, 175 App.Div. 929] (where 
a conviction under Stock Transfer 
Tax L. § 27la in a case which appar- 
ently arose after the amendment of 
such section [L. (1913) ¢ 811] was 
upheld). 

55. Opinion of Justices, 85 N.E. 
545, 196 Mass. 603. 

56. United States Radiator Cor- 
poration v. State, 101 N.E. 783, 208 
N.Y. 144. 

[a] Instruments included.—Inter- 
mediate certificates issued to sub- 
scribers to the new stock of a cor- 
poration are certificates of stock, so 
that transfers were within the on- 
eration of Tax L. § 270, although sub- 
scribers were not entitled to final cer- 
tificates until the subscription was 
paid. Sohmer v. Hebden, 111 N.E. 
1100, 216 N.Y. 728 [rev on dis op of 
Woodward, J., below, 151 N.Y.S. 346, 
165 App.Div. 853]. 

57. See cases infra this note; 
passim notes 58—66. 

[a] Double transfer.—(1) Under 
Tax L. § 270, as it read Nov. 27, 1912, 
the cancellation and surrender of a 
stock certificate standing in the 
name of an accommodation holder, 
and the making out of a new stock 
certificate in the place thereof in the 
name of another accommodation hold- 
er, and the indorsement of the new 
certificate in blank, the actual own- 
ership of the stock not changing, are 
both transfers, and the tax was pay- 
able in respect of both. Travis v. 
Ann Arbor Co., 168 N.Y.S. 58, 180 App. 
Div. 799. (2) Under the act of June 
4, 1915 (Pub. L. [1915] p 828), trans- 
fers of certificates from a corpora- 
tion to a trustee as collateral for a 
loan or the transfer of other certifi- 
cates to the trustee in substitution for 
the first mentioned certificates of 
stock were:subject to the tax (In re 
Stock Transfer Tax Act, 29 Pa.Dist. 


and 


154), (3) and another tax was payable 
when the retransfer of such certifi- 
cates was made by the trustee to the 
corporation upon payment of the loan 
(In re Stock Transfer Tax Act, supra). 

[b] Other transactions taxable.— 
(1) Transfer of legal title to an em- 
ployee of a corporate escrow agent, 
for the purpose of carrying out the 
terms of the escrow agreement, which 
transfer was made for the purpose of 
avoiding the inconvenience which 
would have resulted from a transfer 
to the corporate agent was taxable. 
Kraebel v. State, 242 N.Y.S. 726, 137 
Mise. 120. (2) Under Tax L. § 270, 
as amended by L, (1913) ec 779, the 
transfer of a certificate of stock is- 
sued by a corporation to a trustee, on 
which the trustee was to issue cer- 
tificates of interest to owners of the 
stock, was subject to taxation al- 
though the transfer to the trustee car- 
ried only the legal title. William B. 
Bonbright & Co. v. State, 151 N.Y.S. 
35, 165 App.Div. 640. (3) Where cer- 
tain corporations transferred their 
assets to a purchasing corporation 
which issued stock to a trust company 
to hold as a voting trustee, and the 
trust company, at the request of the 
selling corporations, issued trust cer- 
tificates covering such stock to the 
individual stockholders of the selling 
corporations, the transaction was a 
transfer of stock to such stockhold- 
ers... within Tax Fs. "§ 270. . “United 
States Radiator Corporation v. State, 
101 N.E. 783, 208 N.Y. 144, 46 L.R.A. 
N.S. 585. (4) Under Tax L. § 270, as 
amended by L. (1911) c 352, L. (1912) 
c 392, and L. (1913) c 779, a transfer 
of stock from the trustees of a vot- 
ing trust to the owners was taxable. 
Chicago Great Western R. Co. v. State, 
189 N.Y.S. 457, 197 App.Div. 742 [aff 
135 "NES 960;"233) N.Y 2-661] (G5)a.A: 
transfer of stock in certain corpora- 
tions pursuant to a sale on foreclosure 
of a mortgage on the stock was tax- 
able under L. (1905) § 241, imposing 
a tax of two per cent on transfers of 
stock in corporations. Glynn v. Conk- 
lin, 111 N.Y.S. 111, 127 App.Div. 473. 
(6) Where an assignment of Shares 
of corporate stock is made in another 
state, and delivery of the transfer is 
made in this state, the assignment is 
subject to the tax under Tax L. § 
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of the statute, no tax is, of course, payable.°® 
construing the statute in order to determine ‘what 
transactions are taxable, the court seeks to give ef- 
fect to the intention of the legislature®® even though 
the strict letter of the statute may authorize a con- 
trary view,®® and the history of the legislation may 
be considered in determining the legislative intent.°* 
So, also, the statute should be construed most favor- 
ably to the taxpayer®? and the right to tax should 
be denied in the absence of a clear legislative in- 
While in construing the 
New York statute it has been asserted in general 
terms that every transfer of, or agreement to trans- 
fer, a share in the capital stock of a corporation is 
“subject to the tax,®* the view has also been ex- 
pressed that it was intended to tax only actual sales 
Effect must be given to a provi- 
sion of the statute expressly providing that a tax 
shall not be imposed on certain transfers.®® 


tent to impose the tax.®* 


and transfers.®® 


270. Luitwieler v. Luitwieler Pump- 
ing Engine Co., 179 N.Y.S. 463, 9338, 
190 App.Div. 80, 966 [rev_on other 
grounds 132 N.E. 401, 231 N.Y. 494]. 
(7) Under the act of June 4, 1915 
(Pub. L. [1915] p 828), a transfer of 
shares of stock is taxable although 
it invests the holder with merely legal 
title.. In re Stock Transfer Tax Act, 
29 Pa.Dist. 1053. (8) ‘Under such 
statute a transfer by an executor to 
a voting trustee was subject to the 
tax. In re Stock Transfer Tax Act, 
supra. 

{c] Meaning of various terms.— 
(1) “Sale” and ‘‘transfer,” as used in 
Tax L. § 270, must be taken to mean 
different things. Travis v. American 
Cities Co., 182 N.Y.S. 394, 192 App. 
Div. 16 [aff 135 N.E. 896, 233 N.Y. 
. (2) “Legal title,’ as used in 
Tax L. § 270, imposing a tax in re- 
spect of deliveries, transfers, and the 
like, “whether investing the holder 
with the beneficial interest in or legal 
title to said stock” means the ap- 
pearance of title as distinguished 
from a full and complete title. Trav- 
is v. Ann Arbor Co., 168 N.Y.S. 53, 
180 App.Div. 799 [aff 126 N.H. 923, 227 
N.Y. 640]; Bonbright & Co. v. State, 
151 N.Y.S. 35, 39, 165 App.Div. 640. 

58. See cases infra this note. 

[a] Double transfer.—Readjust- 
ment of a debt agreement of stock- 
holders and voting trustees did not 
eontemplate a double transfer of 
stock, so as to require a double trans- 
fer tax, although the legal title to the 
stock was passed from one set of 
voting trustees to another set by di- 
rection of adjustment managers who 
had the right to have the legal title 
passed to them or to direct a transfer. 
Hudson & M. R. Co. v. State, 125 N.E. 
202, 227 N.Y.'233. 

[b] Other cases in which tax not 
payable and stamps not required.— 
(1) The original issuance of stock is 
not a transfer within the meaning of 
L. (1905) p 474 c 241. People v. Duf- 
fy-McInnerney Co., 106 N.Y.S. 878, 
122 App.Div. 336 [aff 86 N.E. 1129, 193 
N-Y.° 636, N.Y.Civ.Proc.N.S. 142]. 
(2) An order by the owner of stock 
on a broker to deliver certain stock 
to a third person, and such third per- 
son’s written receipt in general terms 
for the stock, do not on their face 
constitute an agreement to sell or a 
memorandum of sale, nor do they con- 
stitute any delivery or transfer of 
shares, within Tax L. § 270, requiring 
the payment of a tax and the affixing 
of a stamp as evidence of such pay- 
ment. Noble v. Haff, 172 N.Y.S. 139. 
(8) Neither transfer of preferred 
stock by stockholders to a depositary 
nor the transfer from the depositary 
to the corporation, under an agree- 
ment to liquidate accumulated cumu- 
lative dividends on preferred stock 
and to refund a mortgage through a 
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is, of course, to 


or shares.®? 


committee of stockholders, was tax- 
able under Tax L. § 270, as it existed 
in 1917, where neither title nor bene- 
ficial interest passed to the deposi- 
tary or the committee, which could 
exercise discretion only within limi- 
tations of the agreement. Interna- 
tional Paper Co. v. State, 206 N.Y.S. 
57, 210 App.Div. 353 [aff 150 N.E. 543, 
241 N.Y. 585]. (4) Under Tax L. § 
270 the stamp for the transfer tax on 
the sale of corporate stock need not be 
attached to a memorandum of the 
sale of such stock, made in May, 1919, 
providing for future delivery of a 
certificate. Lyon v. Farmers’ Loan & 
Trust Co. of New York, 184 N.Y.S. 380 
[aff 185 N.Y.S. 938, 194 App.Div. 968]. 
See Bean y. Flint, 97 N.E. 490, 204 
N.Y. 153 (apparently recognizing 
rule). But see Phillips v. Grossman, 
135 N.Y.S. 567, 76 Mise. 497 (stamps 
were required on a contract to sell 
on installments containing a provision 
for the deposit of certificates in es- 
crow pending payment). (5) Act June 
4, 1915 (Pub. L. p 828) § 1, imposing 
stock transfer tax on all sales or 
agreements to sell corporate stock, did 
not, in view of sections 3 and 12, re- 
quire a tax stamp to be attached to 
a contract for the exchange of stock 
contemplating future delivery of the 
stock, the tax being payable at the 
time of the actual transfer of the 
stock. Alexander vy. Soulas, 112 A. 
538, 269 Pa. 423. 

59. Travis v. American Cities Co., 
182 N.Y.S. 394, 192 App.Div. 16 [aff 
135 N.E. 896, 233 N.Y. 510]. 

66. Travis v. American Cities Co., 
supra. 

61. Travis v. American Cities Co 
supra, 

62. International Paper Co. vy. 
State, 206 N.Y.S. 57, 210 App.Div. 353 
[aff 150 N.E. 543, 241 N.Y. 534]; Trav- 
is v. American Cities Co., 182 N.Y.S. 
394, 192 App.Div. 16 [aff 1385 N.E. 896, 
233 N.Y. 510]. See Kraebel v. State, 
242 N.Y.S. 726, 127 Misc, 120 (recog- 
nizing rule). 

63. Travis v. American Cities Co., 
182 N.Y.S. 394, 192 App.Div. 16 [aff 
135 N.E. 896, 233 N.Y. 510]. 

64. United States Radiator Corpo- 
ration v. State, 101 N.E. 788, 208 N.Y. 
144, 46 L.R.A.N.S. 585. 

65. Travis v. American Cities Co., 
182 N.Y.S. 394, 192 App.Div. 16 [aff 
135 N.E. 896, 233 N.Y. 510]. 

[a] Actual transfer to one other 
than actual owner or holder.—Tax L. 
§ 270, as it existed in 1917, was in- 
tended to cover only such agreements 
as actually convey some interest or 
title to a person other than the ac- 
tual owner, and does not apply to 
mere physical possession and use. 
International Paper Co. vy. State, 206 
N.Y.S. 57, 210 App.Div. 353 [aff 150 
N.E. 5438, 241 N.Y. 535]. 

66. Travis v. American Cities Co., 
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[§ 2265] D. Payment and Affixing Stamp—l. 
Time. Questions as'to the time when payment is to 
be made and the stamps affixed, and the effect of 
failure to pay and fo affix, are treated below.°* 

[§ 2266] 2. Person Obligated. 
plicable statute imposes the duty, to affix the re- 
quired stamps and to pay the tax, on the person 
making the sale, transfer, or agreement, such statute 


Where the ap- 


be given effect;®* but such a pro- 


vision does not impose the duty of affixing the stamps 
and paying the tax on the transferee of certificates 


[§ 2267] 3. Failure.7° A statutory provision that 
no transfer taxable under the statute shall be made 
the basis of any action or legal proceeding and 
that proof thereof shall not be offered or received 
in evidence in any court in the state if the tax is 
not paid at the time of transfer does not render a 
purported sale or other transfer void for all pur- 


182 N.Y.S. 394, 192 App.Div. 16 [aff 
135: N.E. 896, 238 N.Y. 510]. 

[a] Exemption applicable.—(1) 
Where a corporation, desiring to issue 
bonds for the purpose of raising mon- 
ey, pledged with a trust company 
certain shares of its stock as collat- 
eral security, the trustee being em- 
powered in case of default to fore- 
close the mortgage and sell the stock, 


any surplus to be returned to the’ 


pledgor, the transfer was not subject 
to a tax under Tax L. § 270, in view 
of the provision that it is not intend- 
ed to impose a tax on an agreement 
evidencing a deposit as collateral se- 
curity for money loaned where cer- 
tificates are not actually sold. Travis 
vy. American Cities Co., 182 N.Y.S. 394, 
192 App.Div. 16 [aff 135 N.E. 896, 233 
N.Y. 510]. (2) The fact that title to 
the shares was transferred to the 
pledgee was immaterial. Travis v. 
American Cities Co., supra. : 

[b] Exemption not applicable.— 
Transfer of stock certificates to an 
employee of a corporate escrow agent, 


to carry out option agreements and. 


avoid inconvenience which might re- 
sult from the requirements of the 
New York Stock Exchange and the 


New York Stock Transfer Associa- _ 


tion with regard to transfers and de- 
liveries by a corporation, was not a 
transfer “to a broker for sale” within 
the meaning of the provision of Tax 
L. § 270 which provides that it is not 
intended to tax ‘‘transfers to a broker 
for sale.’”’ Kraebel v. State, 242 N.Y. 
S. 726, 187 Misc. 120. 

67. See infra § 2267. 

68. People v. Reardon, 77 N.E. 970, 
184 N.Y. 431, 112 Am.S.R. 628, 8 L.R. 
A.N.S. 314 [aff 27 S.Ct. 188, 204 U.S. 
152, 51 L.Ed. 415]; In re Sullivan’s 
Estate, 234 N.Y.S. 311, 133 Misc. 758; 
Hall v. Davis, 159 N.Y.S. 26, 95 Misc, 
315 [appeal dism 165 N.Y.S. 1089]. 

69. Ambrosius v. Ambrosius, 152 
N.Y.S. 563, 167 App.Div. 244; In re 
Sullivan’s Estate, 234 N.Y.S. 311, 133 
Mise. 758; In re Borst, 222 N.Y.S. 
348, 129 Misc. 424 [aff 224 N.Y.S. 761, 
222 App.Div. 707]; Hall v. Davis, 159 
N.Y.S. 26, 95 Misc. 315 [appeal dism 
165 N.Y.S. 1089]. 

[a] No duty on donee.—(1) No 
duty rested upon the minor donee of 
stock, under a declaration of trust, to 
affix a transfer stamp to such decla- 
ration under Tax L. §§ 270, 272. Am- 
brosius v. Ambrosius, 152 N.Y.S. 563, 
167 App.Div. 244. (2) Under Tax lL. 
§ 270, as amended by L. (1928) c 640, 
decedent’s widow should not be pen- 
alized for decedent’s failure to affix 
transfer stamps to stock in a safe 
deposit box, of which he made a gift 
to his widow. In re Sullivan’s Estate, 
234 N.Y.S. 311, 138 Misc. 758. 

70. 
rests see supra § 2366. 


On whom liability or duty 


= 


§ 2267] 


poses in the event of failure to pay the tax and to 
affix the stamps"! and does not prevent the passing of 
title by the transfer;*? nor does such statutory pro- 
vision apply to a particular agreement or other doc- 
ument where there is no requirement that stamps 
evidencing the payment of a tax shall be affixed to 
such agreement or document.7* While it has been 
said that when the only question presented is the 
right to have stock transferred upon the books of 
a corporation, the state is fully protected if the 
stamps are annexed or the tax paid at or before the 
time the transfer is made,’* the mere fact that the 
seller inadvertently omitted to pay the tax on a 
taxable transfer because of ignorance of the neces- 
sity of payment, does not prevent the application of 
the above statutory provision,’® and if the provision 
is otherwise applicable, it-may not be rendered in- 
applicable by a subsequent payment of the tax and 
affixing of the required stamps.7® ~ 

As to whom statute operates. The above statu- 
tory provision against the maintenance of an action 
based on, and proof of, a transfer if the tax has 
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not been paid, operates against the person on whom 
rests the duty to affix the required stamps and to 
pay the tax,’ but there is authority for the view 
that it does not necessarily prevent a proceeding 
on such transfer by, or the receipt of such transfer 
im evidence on behalf of, the transferee.7® 
Extraterritorial operation of statute. The above 
statutory provision does not operate extraterritori- 
ally so as to prevent proof in the courts of the state 
in which the statute is enacted of a transfer con- 
summated in another state,7® nor does it prevent 
proof of the transfer in the courts of a state other 
than that in which the statute is enacted and the 
transfer made.®° i 
Payment as condition precedent; pleading, proof, 
and evidence. The provision in question does ‘not 
make the payment of the tax a condition precedent 
to the maintenance of an action or proceeding based 
on the transfer,*+ and plaintiff, in an action based 
on a transfer of shares, need not, therefore, plead®? 
or prove*® payment of the tax, nonpayment being a 
matter of defense** to be pleaded by defendant, 


71. Bean v. Flint, 97 N.E. 490, 204 
N.Y. 153; Ambrosius v. Ambrosius, 
152 N.Y.S. 562, 167 App.Div. 244; Hall 
wv. Davis, 159 N.Y.S. 26, 95 Misc. 315 
[appeal dism 165 N.Y.S. 1089]. See 
Phelps-Stokes Estates, Inc., v. Nixon, 
118 N.E. 241, 222 N.Y. 93 (as between 
seller and buyer agreement is valid 
notwithstanding failure to pay tax). 

Validity of statute see supra § 2263. 

72. In re Mills’ Estate, 158 N.Y.S. 
1100, 172 App.Div. 530 [aff 114 N.E. 
1072, 219 N.Y. 642]. But see In re 
Ball's Estate, 146 N.Y.S. 499, 161 App. 
Div. 79 (failure to pay the tax at the 
time of transfer is sufficient to defeat 
a claim to title arising therefrom). 

[a] QWlustration.—Gift inter vivos. 
In re Mills’ Estate, 158 N.Y.S. 1100, 
172 App.Div. 530 [aff 114 N.E. 1072, 
219 N.Y. 642]. But see Dinnean v. 
Dinnean, 152 N.Y.S. 587, 90 Misc. 121 
[aff 155 N.Y.S. 1102, 171 App.Div. 906] 
(where the view was expressed that 
title did not vest). 

73. Lyon v. Farmers’ Loan & Trust 
Co., 184 N.Y.S. 380 [aff 185. N.Y-S. 


. 938, 194 App.Div. 968]; Noble v. Haff, 


172) N.Y.S-; 139. See Alexander v. 
Soulas, 112 A. 538, 269 Pa. 423 (ap- 
parently recognizing rule). 

[a Agreement of sale providing 
for future delivery of certificate.— 
Tax L. § 278 did not prevent the main- 
tenance by the personal representa- 
tive of the seller of a suit for specific 
performance of an agreement for the 
sale of stock contemplating the fu- 
ture delivery of the certificate, which 
agreement was made in May, 1919, al- 
though defendant pleaded nonpay- 
ment of the tax as a defense. Lyon 
v. Farmers’ Loan & Trust Co., 184 N. 
Y¥.S. 380 [aff 185 N.Y.S. 938, 194 App. 
Div. 968]. 

74. Luitwieler v. Luitwieler Pump- 
ing Engine Co., 132 N.E. 401, 231 N. 

4 


. 494, 

[a] Gift inter vivos.—(1) In a 
suit to compel transfer of shares on 
the books of a corporation, the view 
was expressed that the “time of 
transfer,” within the meaning of Tax 
L. § 278, which denies the right to 
base an action on, or to prove, a trans- 
fer if the tax is not paid “at the time 
of such transfer,’ in the case of a 
transfer by gift inter vivos without 
indorsement, is, by virtue of Person- 
al Prop. L. § 170, which provides that 
a delivery, without indorsement, with 
intent to transfer imposes an obliga- 
tion to indorse, the time when in- 
dorsement is actually made. Rein- 
hard v. Sidney B. Roby Co., 179 N.Y.S. 
781, 110 Misc. 152 [aff 184 N.Y.S. 946]. 
(2) So, where a person made such a 
gift without indorsing the certificate, 


‘the court, on the offer of deceased’s 


personal. representative to indorse 


and to affix the stamps, granted per- 
mission to indorse and to affix the 
stamps and provided for a further 
hearing in which the certificates 
should be admitted in evidence and 
defendant corporation directed to 
transfer the shares on the corporate 


books. Reinhard vy. Sidney B. Roby 
Co., supra. 
[b] Agréement to have shares 


transferred on corporation’s books.— 
(1) In the case of an agreement of the 
seller of Shares to have the shares 
transferred on the books of the cor- 
poration and to have a new certificate 
issued to the buyer and of the buyer 
to purchase on such terms and con- 
ditions, Tax L. §§ 270-278 is satisfied 
if the tax_be paid when the transfer 
is accomplished (Smyth v. Pure Ice 
Co. of Williamsburg, 184 N.Y.S. 305, 
193 App.Div. 479); (2) and the com- 
pany cannot refuse to make transfer 
on the books and issue a new certifi- 
cate, because stamps were not affixed 
to and canceled on the above agree- 
ment (Smyth v. Pure Ice Co. of Wil- 
liamsburg, supra). 

75. Sheridan v. Tucker, 129 N.Y. 
S. 18, 145 App.Div. 145. See Bean v. 
Flint, 123 N.Y.S. 385, 138 App.Div. 
846 [aff 97 N.E. 490, 204 N.Y. 153] 
(apparently recognizing rule). 

76. Bean v. Flint, supra. 

77. Inre Borst, 222 N.Y.S..348, 129 
Mise. 424 [aff 224 N.Y.S. 761, 222 App. 
Div...707)>> Hall v. Davis, 159; dNe Yas: 
26, 95 Misc. 315 [appeal dism 165 N.Y. 
S. 1089]. 

7s... In. re. Borst71:22:2: NiNeS. 3348, 
129 Misc. 424 [aff 224 N.Y.S. 761, 222 
App.Div. 707]; In re Sullivan’s Hs- 
tate, 234 N.Y.S. 311, 133 Misc. 758; 
Hall v. Davis, 159 N.Y.S. 26, 95 Misc. 
315 [appeal dism 165 N.Y.S. 1089]. 
But see In re Ball’s Estate, 146 N.Y. 
S. 499, 161 App.Div. 79 (if question is 
properly raised, proof may not be re- 
ceived); In re Raleigh, 134 N.Y.S. 684, 
75 Mise. 55 (gift of corporate stock 
may be proved only where the donor 
affixed the proper stamps to the cer- 
tificates at the time of the delivery 
thereof); In re Cleveland’s Estate, 
158 N.Y.S. 1099 [aff 155 N.Y.S. 1098, 
171 App.Div. 908] (where proper 
proof is offered to show that a trans- 
fer of securities as a gift inter vivos 
was not accompanied by the imposi- 
tion of stamps, an objection to its re- 
ception is tenable). Compare Bean v. 
Flint, 97 N.E. 490, 204 N.Y. 153 (where 
the court said that the statute ‘“ap- 
parently affects and, therefore, inter- 
ests not only the vendor, but also the 
vendee in an observance of the stat- 
ute’). t 

[a]~ Thus, notwithstanding Tax L. 
§ 278, evidence on behalf of defend- 


ant executor of the transferee to 
show that a transfer of stock certifi- 
cates to which no stamps were af- 
fixed was a sale and not a pledge was 
admissible. Hall v. Davis, 159 N.Y. 
S. 26, 95 Misc. 315 [appeal dism 165 
N.Y.S. 1089]. 

79.. In re Paul’s Estate, 165 N.Y.S. 
413 [aff 167 N.Y.S. 1117]. 

Mos Cromley v. Dean, 177 Ill.App. 

81. Bean v. Flint, 97 N.E. 490, 204 
N.Y. 153: 

[a]. Particular acts or proceedings. 
—Payment of the stamp tax required 
by Tax L. §§ 270-278, is not a condi- 
tion precedent to a suit to compel a 
corporation to transfer corporate 
stock on its books. Luitwieler v. 
Luitwieler Pumping Engine Co., 132 
N.E. 401, 231 N.Y. 494. 

82." Bean v. Flint, 97 N.E. 490, 204 
N.Y. 153: 

83. Bean v. Flint, supra. 

84. Luitwieler v. Luitwieler Pump- 
ing Engine Co., 132 N.E. 401, 231 N.Y. 
494 frev 179 N.Y.S. 463, 933, 190 App. 
Div. 80, 966];- Bean v. Flint, 97 N.E. 
490, 204 N.Y. 153. : 

85. Luitwieler v. Luitwieler Pump- 
ing Engine Co., 132 N.H. 401, 231 N.Y. 
494 [rev 179 N.Y.S. 463, 933, 190 App. 
Div. 80, 966]; Bean vy. Flint, 97 N.E. 
490, 204 N.Y. 153. 

[a] Rule applied in holding that 
where, in an action by the assignee 
of corporate stock against the corpo- 
ration to compel transfer of the stock 
on its bocks, the defense of nonpay- 
ment of the stamp tax required by 
Tax L. §§ 270-278, was not pleaded, 
a motion to amend to set up such de- 
fense was withdrawn, and the certifi- 
eates and their transfer to plaintiff 
were kept in evidence by the state- 
ment of counsel that he withdrew his 
motion to strike them out, the court 
should have granted judgment for 
plaintiff, directing transfer on the 
books when the certificates were pre- 
sented properly stamped or on pay- 
ment of the tax. Luitwieler v. Luit- 
wieler Pumping Engine Co., 132 N.E. 
401, 231 N.Y. 494. 

[b] Plea by corporation in suit to 
compel transfer on books insufficient. 
—In a suit by a seller to compel a 
corporation to transfer certain shares 
on its books, a plea by defendant, 
referring to an agreement by plaintiff 
with the buyer of ‘the shares to have 
the shares transferred on the corpo- 
ration’s books and to have new cer- 
tificates issued to the buyer, that the 
tax was not paid “as required by said 
laws” was insufficient on demurrer to 
the answer. Smyth v. Pure Ice Co. of 
Williamsburg, 184 N.Y.S. 305, 193 
App. Div. 479. 
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and proved by him®* by a preponderance of evi- 
dence.87 Under such provision, in the case of a 
certificate assigned in blank, an inference of non- 
payment of the tax does not arise from the mere 
fact that stamps are not affixed to the certificate 
where the applicable statutory provision requires 
that the payment of the tax, in the case of a sale 
effected by a delivery of the certificate assigned in 
blank, shall be denoted by stamps affixed to a bill 
or memorandum of sale.*® 

Particular actions or proceedings not barred. Not- 
withstanding the above statutory provision, nonpay- 
ment of the tax does not prevent an action by a 
seller to recover the purchase price from the buyer, 
under an executory contract of sale,*® a suit by the 
purchaser for specific performance of a contract 
for the purchase of stock, to be paid for in install- 
ments, the stock to remain as collateral security,®° 
or an action based on the alleged conversion of 
shares of stock by a bailee or custodian.®! 

[§ 2268] EB. Lien and Enforcement. So in the 
absence of a statutory provision providing other- 


TAXATION 


[$§ 2267-2270 


wise, the tax is not a lien on the certificate of stock 
or shares transferred,®? and may not be enforced 
against such certificates or shares as distinguished 
from other property of the seller.°* The tax im- 
posed by the type of statute here under considera- 
tion may be enforced only by such civil and penal 
remedies against the person liable as are provided 
for by the statute.°4 

[§ 2269] F. Remedies of Taxpayer. Statutory 
provision has been made for a refund if a stamp 
or stamps have erroneously been affixed to any book, 
certificate of stock, or bill or memorandum of sale 
so as to cause loss to the person or persons making 
the claim for a refund,®*® and for a proceeding by 
the taxpayer in the proper court for the recovery 
of amounts so paid on refusal by the administra- 
tive authorities to make refund.®*® Under such a 
statute a tax paid pursuant to a statutory provision 
which has been declared unconstitutional is reecoy- 
erable.°* Stockbrokers who have erroneously affixed 
stamps on certificates sold for their customers are 
entitled to a refund under such statute.®§ 


XIX. RECORDING AND CONVEYANCE TAXES*®?® 
[By Wituiam G. Bannon] 


[§ 2270] A. Nature and Purpose.t There is au- 
thority for the view that, in determining the nature 
of a tax in respect of mortgages and similar instru- 
ments, which is computable on the amount of the 
debt? and payable on or before the recordation or 
registration of the instrument,’ hereinafter referred 
to as the “mortgage recording tax” or in similar 
terms,‘ the court will look through the form of the 
statute providing for the tax, to the substance,® and 

86. Gaffney v. People’s Trust Co, 
of Binghamton, 182 N.Y.S.. 451, 191 


App.Div. 697 [aff 132 N.E. 895, 231 
NY 5 TT7. ; 


held.—Hudson & M. R. Co. v. State, 
125 N.E. 202,227 N.Y. 233: 

Claims against state in general see 
States §§ 429-457 


that a characterization of the tax, contained in the 
statute, will not necessarily control.® In other cas- 


es, however, the courts have given consideration to 


the form of, and the characterization of the tax by, 
the statute.* In some cases it has been held or 
recognized that a mortgage recording tax, imposed 
by the particular statute before the court, is an 
excise or privilege tax® on the privilege of recording 


dependent upon ‘their having been re- 
corded, and the tax made sufficiently 
low in amount, there would be an 
inducement to disclose mortgages to 


87. Gaffney v. People’s Trust Co. 
of Binghamton, supra. 

88. Gaffney v. People’s Trust Co. 
of Binghamton, supra. 

89. Phelps-Stokes Estates, Inc., v. 
Nixon, 118 N.E. 241, 222 N.Y. 93. But 
see Phillips v. Grossman, 135 N.Y.S. 
567, 76 Mise. 497 (holding that the 
seller could not maintain an action 
based on, or prove, an agreement for 
the sale of stock on installments con- 
taining a provision for delivery in es- 
crow pending payment). 

[a] Election to pass title.—The 
Seller’s election to pass title and sue 
for the purchase price is not such a 
“transfer” as is contemplated by the 
statute; the statute does not contem- 
plate a mere theoretical change of ti- 
tle. Phelps-Stokes Estates, Ine. v. 
Nixon, 118 N.B. 241, 222 N.Y. 93 (per 
Andrews, J.). 

90. Waddle v. Cabana, 114 N.E. 
1054, 220 N.Y. 18. 

[aj] Statutory provisions would be 
fully satisfied when the stock certifi- 
cates were actually transferred, since 
the seller would then have to stamp 
them. Waddle v. Cabana, 114 N.E. 
1054, 220 N.Y. 18. 

91. Noble v. Haff, 172 N.Y.S. 139. 

92. People v. Reardon, 77 N.B. 970, 
184 N.Y. 4381, 112 Am.S.R. 628, 8 L.R. 
A.N.S. 314, 6 Ann.Cas. 515 [aff 27 S. 
Ct. 188, 204 U.S. 152, 51 L.Ed. 415] 

93. People v. Reardon, supra. 


94. People v.: Reardon, supra. 

95. See statutory provisions. 

96. See statutory provisions. 

[a] Facts not showing a rejection 


of claim by administrative officers see 
People v. Sohmer, 143 N.Y.S. 475, 81 
Misc. 522 [aff 143 N.Y.S. 1148, 159 
App.Div. 929 (aff 104 N.E. 1138, 210 N. 
Y. 219)]. 

[b] Award by court of claims up- 


97. Van Antwerp v. State, 113 N.H. 
497, 218 N.Y. 422; Flower v. State, 
128 N.Y.S+ 208, 148 App.Div. 871. 

98. Van Antwerp v. State, 113 N. 
BE. 497; 21/8 N.Y. 422° 

99. Classification and kinds of tax- 
es generally see supra § 6. 
eee taxes in general see supra § 

Inheritance and succession taxes 
see infra §§ 2342-2717. 

Stock transfer tax 
2262-2269. 

1. Mortgage as subject of tax in 
general see supra § 164. 

2. Computation and amount in 
general see supra § 2281. 

3. Cross references: 

Effect of nonpayment see infra §§ 

2296-2302. ; 

Enforcement in general see infra § 


see supra §§ 


v. 
Payment in general see infra § 2292. 

4. See passim infra this section; 
and §§ 2271-2305. 

Tax on instrument not recordable 
see infra § 2374. 

5. Wheeler v. Weightman, 149 P. 
977, 96 Kan. 50, L.R.A.1916A 846. See 
Federal Land Bank of New Orleans 
v. Crosland, 43 S.Ct. 385, 261 U.S. 374, 
67 L.Ed. 7038, 29 A.L.R. 1 (apparently 
recognizing rule). 

[a] History and purpose of stat- 
utes.—‘‘The history of the adoption 
of this act is a matter of common 
knowledge. It is well claimed by re- 
lator that mortgages and like instru- 
ments had been concealed from as- 
sessing officers by putting them in 
the names of nonresidents, withhold- 
ing them from record, and other fa- 
miliar means, and it was urged that, 
if a special tax could be imposed upon 
these instruments when they were re- 
corded, and their foreclosure made 


the assessing officer, rather than hide 
them as theretofore. With this end 
in view, the act was passed.’ Union 
Trust Co. v. Detroit Com. Council, 137 
N.W. 122, 124, 170 Mich. 692, 696 [quot 
Wheeler v. Weightman, 149 P. 977, 
987, 96 Kan. 50, L.R.A.1916A 846]. 

6 Wheeler v. Weightman, supra. 

7. Barnes v. Moragne, 41 So. 947, 
145 Ala. 313; Trustees’, Executors’ & 
Securities Ins. Corp. v. Hooton, 157 
P. 293, 53 OKl. 530, L.R.A.1916E 602; 
Hastern Dakota Electric Co. v. Kirlin, 
205 N.W. 33, 48 S.D. 462. 

8. See cases infra this note. 

[a] Particular statute imposing 
excise or privilege tax see Louisville 
Gas & Electric Co. v. Shanks, 281 
S.W. 1017, 213 Ky. 762 [rev on other 
grounds 48" 'SiCt, 82) 22772. Sto S22 
L.Ed. 770]; Middendorf v. Goodale, 
259 S.W. 59, 202 Ky. 118 (both Ken- 
tucky cases involving St. § 4019a9). 
Compare Greene vy. Federal Coal Co., 
212 S.W. 580, 184 Ky. 664 (where the 
court said that the tax under St. 
4019a9 is not imposed on the mort- 
gage but on the indebtedness secured 
by the mortgage). 

[b] In Alabama (1) the _ state 
courts have regarded the tax as an 
excise or privilege tax and not an ad 
valorem tax. Amos v. Giyens, 60 So. 
829, 179 Ala. 605;, Barnes v. Moragne, 
41 So. 947, 145 Ala. 313 (Gen. Acts 
[1903]. p- 227). (2) In a case in the 
supreme court of the United States, 
however, in which the question involv- 
ed was as to whether the tax under 
Act (1919) § 420 could be imposed on 
a mortage to a federal land bank, 
which mortgage is regarded as an in- 
strumentality of the federal govern- 
ment, the court took the position that 
the tax was a general tax on mortga- 
ges, the condition attached that no 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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or registering the mortgage or similar instrument? 
and not an ad valorem tax?® or a tax on property in 
In other eases the court has 
regarded the mortgage recording tax as a tax on 
property,*? that is, a tax on the mortgage or other 
instrument involved,* and not on the right or priv- 
ilege of recording it,14 even though the statute re- 
fers to the tax as a “privilege or license tax”! or 
Some cases have treated 
the particular mortgage recording tax there under 
consideration as a tax on the security,!7 or on the 
written evidence of the security,!® as distinguished 
from a tax on the debt secured;!® and, under some 
statutes at least, the tax is not a charge against a 
A statute providing for the above type 
of impost or charge is a revenue or tax statute,?! 
and the view has been expressed that provisions in 
such a statute requiring payment of the tax on or 
before the recordation or registering of the instru- 
ment involved, and rendering an instrument which 


the ordinary sense.11 


as a “registration fee.’ 


person.?° 


mortgage shall be received for rec- 
ord unless the “privilege or license” 
tax on such instrument provided for 
by the statute shall have been paid 
being used as a practical mode of col- 
lecting the tax. Federal Land Bank 
of New Orleans vy. Crosland, 43 S.Ct. 
B86, 261 U.S. 374, 67 L.Ed. 703, 29 A. 


9. Trustees’, Executors’ & Securi- 
ties Ins. Corp. v. Hooton, 157 P. 293, 
53 Okl. 530, L.R.A.1916E 602; East- 
ern Dakota Electric Co. v. Kirlin, 205 
S.W. 33, 48 S.D. 462; Pocahontas Con- 
sol. Collieries Co. v. Commonwealth, 
73 S.B. 446, 113 Va. 108. 

[a] Particular statute imposing 
tax on privilege of recording or reg- 
istering see Trustees’, Executors’ & 
Securities Ins. Corp. v. Hooton, 157 P. 
293, 53 Ckl. 530, L.R.A.1916E 602 (L. 
[1913] c 246 p 684, as amended by L. 
[1915] c 105 p 167]; Eastern Dakota 
Blectric Co. v. Kirlin, 205 S.W. 33, 48 
S.D. 462 (tax imposed by L. [1919] ¢ 
113, in respect of real estate mortga- 
ges, was a tax on the privilege of re- 
cording not on the debt); Saville v. 
Virginia Ry. & Power Co., 76 S.E. 954, 
114 Va. 444 (Tax Bill § 13). 

10. Trustees’, Executors’ & Secu- 
rities Ins. Corp. v. Hooton, 157 P. 
293, 53 Okl. 530, L.R.A.1916E 602. 

Ad valorem tax see supra § 6. 

11. Saville v. Virginia Ry. & Pow- 
er Co., 76 S.E. 954,.114 Va. 444; Po- 
eahontas Consol. Collieries Co. Vv. 
Commonwealth, 73 S.E. 446, 113 Va. 


Wheeler v. Weightman, 149 P. 
977, 96 Kan. 50, L.R.A.1916A 846 (L. 
[1915] c 250). See State v. Frillman, 
118 N.E. 109, 96 OhioSt. 545 (appar- 
ently recognizing rule). 

13. Wheeler v. Weightman, 149 P. 
977, 96 Kan. 50, L.R.A.1916A 846. 

[a] In Michigan the court, in con- 
sidering the nature of the tax imposed 
by Pub. Acts (1911) No. 91, said: 
“The mortgage conveys to the mort- 
gagee an interest, equitable if you 
please, in the real estate described 
therein. . The tax imposed is, under 
the law [Pub. Acts (1911) No. 91] a 
tax upon such interest. It is, how- 
ever, none the less, a tax upon the 
monetary obligation of the mortga- 
gor, evidenced by the note or bond, 
the payment of which is secured by 
the mortgage on his real estate. It 
is, therefore, a tax upon that class of 
credits which a man possesses, for 
the payment of which he holds real 
estate security. i It is appar- 
ent that there was no purpose to tax 
credits generally. That class of cred- 
its only is proposed to be taxed which 
are ‘founded upon and evidenced by 
mortgages.’ The words ‘founaed up- 
on’ clearly indicate an intent to im- 
pose the tax upon the foundation upon 
which the credit or security rests, 
the mortgage.” Commerce-Guardian 


TAX ATION 


7 


taxs4 


sense.7° 


of 
Trust & Savings Bank v. State, 200 
N.W. 267, 228 Mich. 316, 335 [cert 


den 45 S.Ct. 636, 268 U.S. 700, 69 L.Ed. 
1164]. 

[b] In New York (1) in several 
cases the tax provided for by Tax L. 
§ 253 et seq has been referred to, or 
regarded as, a tax on the mortgage 
(People ex rel. Banner Land Co. v. 
State Tax Commission, 155 N.E. 84, 
244 N.Y. 159; People ex rel. New 
York Title & Mortgage Co. v. State 
Tax Commission, 221 N.Y.S. 646, 220 
App.Div. 396 [aff 157 NE. 875, 245 
N.Y. 603]; Mutual Life Ins. Co. of 
New York v. Nicholas, 128 N.Y.S. 902, 
144 App.Div. 95), (2) the view being 
expressed that the provision for pay- 
ment on the recording of the mort- 
gage is merely a convenient way to 
collect the tax (Mutual Life Ins. Co. 
of New York v. Nicholas, supra). (3) 
The tax has, however, been character- 
ized as an excise tax in a case in the 
court of appeals in which it is not 
altogether clear that such characteri- 
zation was required in reaching the 
court’s conclusion, see People v. Trust 
Co. of America, 98 N.E. 207, 205 N.Y. 
74. Compare People v. Trust Co. of 
America, 102 N.E. 578, 208 N.Y. 463, 
467 (where, on a subsequent appeal 
in People v. Trust Co. of America, 98 
N.E. 207, 205 N.Y. 74, supra, the court 
apparently avoided making a charac- 
terization of the nature of ithe tax 
imposed by L. [1906] c 532 § 801 [see 
Tax L. § 264] in respect of advances 
under a trust mortgage, made after 
the operative date of the statute, al- 
though the mortgage was recorded 
before such date). 

14. Wheeler v. Weightman, 149 P. 
977, 96 Kan. 60, L.R.A.1916A 846; Mu- 
tual Life Ins. Co. of New York v. 
Nicholas, 128 N.Y.S. 902, 144 App.Div. 
95. ‘ 

15. Federal Land Bank of New Or- 
leans v. Crosland, 43 S.Ct. 385, 261 
US. 37467 L.Ed. 703, 29 “AiL.R. 2 
{rev 93 So. 7, 207 Ala. 456]. 

16. Wheeler v. Weightman, 149 P, 
977, 96 Kan. 50, L.R.A.1916A 846. 

17. State v. Fitzgerald, 134 N.W. 
728, 117 Minn. 192; Mutual Benefit 
L. Ins. Co. v. Martin County, 116 N.W. 
572, 104 Minn. 179 (both cases involv- 
ing Gen. L. [1907] c 328 [Gen. St. 
(1913) § 2301 et seq]). Compare 
Lassman v. Jacobson, 146 N.W. 350, 
125 Minn. 218, 51 L.R.A.N.S. 465, Ann. 
Cas.1916C 774 (where the court said 
that the tax is not a charge against 
the security but it becomes a tax on 
the security when anyone desires to 
record the instrument involved or to 
use it for any purpose). 

18. People ex rel. Banner Land Co. 
vy. State Tax Commission, 155 N.H. 84, 
944N.Y.159; People ex rel. New York 
Title & Mortgage Co. v. State Tax 
Comniission, 221 N.Y.S. 646, 220 App. 


Tax on transfers or conveyances of realty.?? 
tax imposed on the transfer of real property com- 
putable on the amount of the consideration has been 
regarded as a privilege tax.*4 

Tax on recordation of securities. 
that a tax imposed by a statute permitting the rec- 
ordation, by the owner, of specified securities in a 
certain office, the record to constitute notice of own- 
ership and other matters, and providing for the 
payment of a tax, computable on the value of the 
securities, before recordation, is an excise or li- 
cense tax?® and not a property tax in the erdinary 
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is subject to the tax, unenforceable, inadmissible 
in evidence, nonreleasable, or nondischargeable of 
record, in case the tax is not paid, create practicable 
methods for collecting, or compelling payment of, the 


A 


It has been held 


[§ 2271] B. Power To Impose Tax and Validity 
Statutes?’—1. Recordation—a. Mortgage 


or 


Div. 396 [aff'157 N.E. 875, 245 N.Y. 
603] (both cases involving Tax L. § 
253 et seq). 

19. State v. Fitzgerald, 134 N.W. 
728, 117 Minn. 192; Mutual Benefit L. 
Ins. Co. v. Martin County, 116 N.W. 
572, 104 Minn. 179; People ex rel. 
New York Title & Mortgage Co. v. 
State Tax Commission, 221 N.Y.S. 646, 
220 App.Div. 396 [aff 157 N.E. 875, 
245 N.Y. 603]. See People ex rel. Ban- 
ner Land Co. v. State Tax Commis- 
sion, 155 N.H. 84, 244 N.Y. 159 (tax 
is on mortgage and not on personal 
liability created by a bond). But see 
People ex rel. Mortgage Inv. Co. of 
New York v. State Board of Tax Com- 
missioners, 169 N.Y.S. 978, 182 App. 
Div. 699 (where the court said that 
the tax is on the debt). Compare 
People ex rel. Park Row Realty Co. v. 
Saxe, 167 N.Y.S. 509, 180 App.Div. 103 
[aff 119 N.E. 1070, 222 N.Y. 659 (rearg 
den -119. N.B. 1070, 222. N.Y¥.! 723)] 
(where, in a case which involved the 
question as to the valuation of real 
property for the purpose of measur- 
ing a tax, under Tax L. § 253, in re- 
spect of a mortgage, the indebtedness 
under which was not determinable 
from the terms of the mortgage, the 
court said that the tax was not on 
the real estate but on the debt or ob- 
ligation secured by the mortgage). 

20. Lassman v. Jacobson, 146 N. 
W. 350, 125 Minn. 218, 51 L.R.A.N-S, 
465, Ann.Cas.1916C 774. 

On whom duty to pay rests see in- 
fra § 2291. 

21. Federal Land Bank of New 
Orleans v. Crosland, 43 S.Ct. 385, 261 
U.S. +374, 67 Ld. 703;.29 AR 1; 
Amos vy. Givens, 60 So. 889, 179 Ala. 
605; Macdonald v. Betts, 225 N.W. 1, 
246 Mich. 585; Rodenhouse v. De 
Golia, 164 N.W. 488, 198 Mich. 402; 
Mooty v. Union Bond & Mortgage Co., 
231 N.W. 406, 180 Minn. 550; Van 
Dam v. Bakker, 202 N.W. 3438, 162 
Minn. 124; Engenmoen v. Lutroe, 190 
N.W. 894, 153 Minn. 409; First State 
Bank of Boyd v. Hayden, 140 N.W. 
132, 121 Minn. 45; Orr v. Sutton, 137 
ra 973, 119 Minn. 193, 42 L.R.A.N.S. 

22. See infra § 2293. 

23. Inheritance and succession tax 
see infra §§ 2342-2717. ; 

Stock transfer tax see supra § 2262. 

24. State v. Louisville & N. R. Co., 
201 S.W. 7388, 1389 Tenn. 406. A 

25. Lee v. State Tax Commission, 
123 So. 6, 219 Ala. 513 (Acts [1927] pp 
139, 174 §§ 44-52, imposing a tax on 
securities issued by foreign corpo- 
rations, states, and other govern- 
ments). 

26. Lee v. State Tax Commission, 
supra. 

27. Constitutional provisions as to 
taxation in general see supra § 7 et 
seq. 
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Similar Instrument. The validity of various stat- 
utes imposing mortgage recording taxes, computable 
on the amount of the debt, has been upheld?* against 
the claim that the statute violates constitutional 
provisions requiring uniformity of taxation,’® espe- 
cially, in the case of the objection as to want of uni- 
formity, where the tax imposed is regarded as a 
privilege tax.2® In some jurisdictions, however, par- 
ticular statutes of the above type, regarded as im- 
posing an ad valorem or property tax,’ are subject 


28. See cases infra this note; and 
notes 29, 30. 

{a] Particular statutes upheld see 
Orr v. Sutton, 137 N.W. 973, 119 Minn. 
193, 42 L.R.A.N.S. 146; Mutual Ben- 
efit L. Ins. Co. v. Martin County, 116 
N.W. 575, 104 Minn. 526; Mutual Ben- 
efit L. Ins. Co. v. Martin County, 116 
N.W. 572, 104 Minn. 179 (all Minne- 
sota cases involving L. [1907] c 328); 
Union Trust Co. v. Common Council 
of City of Detroit, (Mich.) 137 N.W. 
122 (Pub. Acts [1911] No. 91); East- 
ern Dakota Electric Co. v. Kirlin, 205 
S.W. 38, 48 S.D. 462 (L. [1919] c 113). 

{b] Double taxation.—(1) In Min- 
nesota L. (1907) c 328 was not objec- 
tional as imposing double taxation 
‘in respect of mortgages owned by a 
foreign insurance company because 
of the tax of two per cent of the pre- 
miums received by the company, im- 
posed by Rev. L. (1905) § 1625. Mu- 
tual, Benefit L. Ins. Co. v. Martin 

~ County, 116 N.W. 572, 104 Minn. 179. 
(2) In Michigan the facts that under 
the mortgage recording tax statute, 
Pub. Acts (1911) No. 91, executory 
contracts for the sale of land are sub- 
ject to the tax and that the real prop- 
erty remains subject to taxation at 
its full value do not render such stat- 
ute invalid on the alleged ground that 
double taxation in an improper sense 
results. Nelson vy. Breitenwischer, 
160 N.W. 626, 194 Mich. 30. 

[c] In Oklahoma (1) the validity 
of Act July 12, 1913 (Sess. L. [1913] ¢ 
246 p 684), as amended by Act March 
11, 1915 (Sess. L. [1915] ¢c 105 p 167), 
has been upheld. Trustees’, Hxecu- 
tors’ & Securities Ins. Corp. v. Hoo- 
ton, (157° P.293)%53 Oks 530, LiRGA. 
1916E 602. (2) Const. art 10 § 8, 
providing that property which may be 
taxed ad valorem shall be assessed at 
its fair cash value, does not apply to 
such statute. Trustees’, Executors’ & 
Securities Ins. Corp. v. Hooton, su- 
pra. (3) Const. art 10 § 20, providing 
that the legislature shall not impose 
taxes for the purposes of any county, 
city, town, or other municipal corpo- 
ration, etc., does not apply. Trustees’ 
Executors’ & Securities Ins. Co. vy. 
Hooton, supra. 

[d] In Virginia the validity of a 
statute imposing a privilege tax on 
the recordation of a corporate trust 
mortgage securing bonds has been up- 
held in the face of a claim that the 
statute violated tthe Fourteenth 
Amendment to the federal constitu- 
tion in that the tax was computable 
on the entire issue of bonds, whereas 
the mortgage covered property which 
was partly outside the state: Poca- 
hontas Consol. Collieries Co. v. Com- 
monwealth, 73 S.E. 446, 113 Va. 108. 

29. See cases infra this note. 

[a] In Michigan (1) the mortgage 
tax law (L. [1911] No. 91), making 
an affidavit as to the amount due on 
a mortgage a condition to taking the 
benefit of the act in respect of mort- 
ages recorded before the act became 
fully operative, and providing, in re- 
spect of such mortgages, that if the 


tax should not be paid, they should 


remain taxable under the ad valorem 
system, is not invalid as in violation 
of the constitutional provision requir- 
ing uniformity of taxation. People 
v. Moeller, 137 N.W. 245, 171 Mich. 
547; Union Trust Co. v. Common 
Council of City of Detroit, 137 N.W. 
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122, 170 Mich. 692. (2) Such statute 
did not violate Const. art. 10 § 3,re- 
quiring a uniform rule of taxation ex- 
cept on property, paying specific tax- 
es, because it failed to provide for 
municipal taxes. Union Trust Co. v. 
Common Council of City of Detroit, 
supra. 

[b] In Minnesota-(1) it has been 
held that L. (1907) ¢ 328, which im- 
posed a tax in respect of real estate 
mortgages, did not violate the con- 
stitutional provision that taxes shall 
be uniform on all subjects of the same 
class (Mutual Benefit L. Ins. Co. v. 
Martin County, 116 N.W. 572, 104 
Minn. 179) (2) merely because the 
statute provided for determining the 
value of the lien by the face value 
of the debt secured (Orr v. Sutton, 
137 N.W. 973, 119 Minn. 193, 42 L.R.A. 
N.S. 146; Mutual Benefit L. Ins. Co. 
v. Martin County, supra), (3) or be- 
cause the statute provided that, if 
the mortgage described real estate 
situated outside the state, the tax 
should be imposed on such propor- 
tion of the whole security as the val- 
ue of the real property described in 
the mortgage, situated in the state, 
bears to the value of the whole real 
estate described by the mortgage 
(Mutual Benefit L. Ins. Co. v. Mar- 
tin County, supra). (4) So, also, the 
statute has been upheld against a 
claim that it does not impose a tax 
uniformly on all members of the class 
of mortgages within its provisions. 
Orr v. Sutton, supra. 

Requirements as to uniformity and 
equality of taxation in general see su- 
pra § 29 et seq. 


30. See cases infra this note. 
[a] Particular statute upheld see 
Louisville Gas & Electric Co. v. 


Shanks, 281 S.W. 1017, 213 Ky. 762 
[rev_on other grounds 48 S.Ct. 423, 
277 U.S. 32, 72 L.Ed. 7707; Midden- 
dorf v. Goodale, 259 S.W. 59, 202 Ky. 


118 (both cases involving St. § 
4019a9). 
[b] In Oklahoma (1) L. (1913) e 


246 p 684, as amended by L. (1915) 
ec 105 p 167, was upheld against a 
claim that it violated Const. art 10 
§ 5 which provides that taxes shall be 
uniform on the same class of sub- 
jects. 
rities Ins. Co. v. Hooton, 157 P. 293, 
53 Okl. 530, L.R.A.1916H 602. (2) The 
fact that different rates were impos- 
ed; dependent on the terms of mort- 
gages recorded, did not render the 
statute invalid. Trustees’, Executors’ 
& Securities Ins. Co. v. Hooton, su- 
pra. ’ 

[ec] In South Dakota (1) L. (1919) 
ec 118, providing for a registry tax of 
ten cents per one hundred dollars 
of indebtedness secured by a real es- 
tate mortgage for each year for which 
the mortgage shall run, and that no 
greater tax than fifty cents per one 
hundred dollars shall be imposed on 
any mortgage, and further providing 
that the registry tax imposed shall be 
paid to, and collected by, the register 
of deeds of the county where such 
mortgage is first presented for rec- 
ord, was not wanting in uniformity, 
since it applied alike to all mortgages 
according to the amount of security 
and length of time they were to run. 
Eastern Dakota Electric Co. v. Kirlin, 
205 N.W. 338, 48 S.D. 462. (2) Since, 
under such statute, a mortgage, in 


Trustees’, Executors’ & Secu-' 
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to requirements of uniformity and equality contained 
in constitutional provisions.*? 

Nonresident mortgagee. 1 : 
mortgage recording tax, treated as imposing a tax 
on the mortgage or the mortgagee’s interest in the 
land,*? has been upheld against an objection that, 
where the mortgagee was a nonresident of the state, 
the statute imposed a tax on a credit not within the 
jurisdiction of the state.** 

Instrumentalities of federal government. A state 


A. statute imposing a 


respect of which the recording tax 
has been paid in one county, may be 
recorded in other counties without 
the payment of a further tax (see in- 
fra § 2287); (3) there was no viola- 
tion of any requirement of uniformi- 
ty in that regard (Eastern Dakota 
Electric Co. v. Kirlin, supra). 

{d] In Virginia (1) where a 
mortgage, complete in itself, was giv- 
en to secure bonds already secured 
by an earlier mortgage and conveyed 
property embraced in the after-ac- 
quired provision of the earlier mort- 
gage, the imposition of a second re- 
cording tax, under Tax Bill § 13, for 
the recordation of the supplemental 
mortgage, was not “double taxation” 
within the constitutional provision 
declaring that all taxes shall be uni- 


form. Saville v. Virginia Ry. & Pow- 


er Co., 76 S.E. 954, 114 Va. 444. (2) 
The propriety of a classification in 
the statute which puts internal im- 
provement companies partly in Vir- 
ginia in one class and all other gran- 
tors in trusts, deeds, or mortgages in 
another class has been upheld. Poca- 
hontas Consol. Collieries Co. v. Com- 
monwealth, 73 S.E. 446, 113 Va. 108. 
(3) The statute was not invalid be- 
cause it based a tax on the total 
amount of bonds to be issued, secur- 
ed by a trust mortgage, executed by 
a corporation other than such inter- 
nal improvement company, although 
part of the mortgaged property was 
outside the state. Pocahontas Con- 
sol. Collieries Co. v. Commonweaith, 
supra. (4) So, also, the applicable 
statute was not invalid because it re- 


quired the payment of a tax based’ 


on the entire issue of bonds to. be 
secured -by a corporate trust mort- 
gage, although only part of the bonds 
were presently issued. Pocahontas 
Consol. Collieries Co. v. Common- 
wealth, supra. 

Tax as privilege tax in general see 
supra § 2270. 


31. See generally supra § 2270. 
32. See cases infra this note. 
[a] In Kansas (1) after the adop- 


tion of the constitutional amendment 
of 1924 (Rev. St. Suppl. [1930] 79— 
3103; Const. art 11 § 1), providing for 
a uniform and equal rate of taxation 
except that mortgages, notes, and 
other evidence of indebtedness may 
be classified and taxed uniformly as 
to class as the legislature shall pro- 
vide, the validity of L. (1925) ec 273 
(Rev. St. Suppl. [1930] 79—3103), 
which provided that no mortgages on 
real property as therein defined shall 
be received and filed for record unless 
a certain fee per one hundred dollars 
of the principal debt shall be paid 
and that thereafter ithe mortgage and 
notes secured would not be taxable, 
has been upheld. Citizens’ Bank of 
Galena v. Tax Commission of Kan- 
sas, 294 P. 940, 132 Kan. 5. (2) Prior 
to such amendment, it was held that 
L. (1915) e¢ 250, imposing a registra- 
tion tax on mortgages for the years 
for which the mortgage was to run 
and containing provisions for taxation 
for renewal periods and after maturi- 
ty, contravened Const. art 11 § 1, re- 
quiring a uniform and equal rate of 
assessment’and taxation. Wheeler v. 
Weightman, 149 P. 977, 96 Kan, 50, 
L.R.A.1916A 846. 

33. See generally supra § 2270. 

34. Commerce-Guardian Trust Co. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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may not impose a mortgage recording tax comput- 
able on the amount of the debt, secured by a mort- 
gage which is an instrumentality of the federal gov- 
ernment.?5 

: Exemption from other taxation. A statute impos- 
Ing a special registration fee in respect of mort- 
gages, in lieu of any form of taxation, in so far 
as it exempted mortgages from taxation is, it has 
been_ held, violative of a constitutional provision 
requiring uniformity of taxation,®® and a statute 
imposing a privilege tax for recording mortgages, in 
lieu of all other taxes, has been declared invalid on 
the ground that it exempted mortgages within the 
purview of the statute from ad valorem taxation 
in violation of a constitutional provision limiting 
the authority of the legislature to grant exemp- 
tions,** but the validity of an exemption from ad 
valorem taxes, state and local, of mortgages and 
like instruments if the privilege tax for recording 
has been paid, has been upheld in the face of ob- 
jections that the statute violates constitutional pro- 
visions that all taxes shall be assessed in exact pro- 
portion to value and that the property of corpora- 
tions, associations, and individuals shall be taxed 
at the same rate.*S The validity of a statutory 
exception from a provision for the exemption from 
other taxation of mortgages on which the so-called 
recording or registration tax has been paid, of mort- 
gages owned by entities which, in respect of taxa- 
tion, enjoy privileges not accorded to other persons 
or corporations, has been recognized®® against a 
elaim- that such statutory exception violates the 
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equal protection clause of the Fourteenth Amend- 
ment to the federal constitution.?° 

Exemptions of certain instruments from tax.t! A 
statutory exemption from taxation under the mort- 
gage recording tax statute, of mortgages on real 
property of certain public, educational, charitable, 
and religious. bodies, does not, it has been held, vio- 
late a constitutional provision requiring uniformity 
of taxation.*? So, also, an exemption from a mort- 
gage recording tax, regarded as a privilege tax, of a 
mortgage to a building and loan association has been 
upheld against a claim that such exemption violates 
a state constitutional requirement of uniformity of 
a tax on property,*® against claims that it violates 


certain other state constitutional provisions,#* and 


also against a claim that such exemption violates the 
equal protection clause of the Fourteenth Amend- 
ment to the federal constitution.4® A statutory pro- 
vision which in substance exempts from the pay 
ment of a recording tax a mortgage under which 
the debt secured matures within a specified period 
has been condemned as violative of the equal pro- 
tection clause of the Fourteenth Amendment to the 
federal constitution,*® and there is authority for 
the view that to omit from the operation of the stat- 
utory imposition mortgages securing a debt of less 
than a minimum amount would render the statute 
invalid on the ground that a classification based 
on the amount of the indebtedness would be unwar- 
ranted.4? 

Partial invalidity. The fact that a particular 
provision of a statute imposing a mortgage record- 


& Savings Bank v. State, 200 N.W. 
267, 228 Mich. 316 [cert den 45 S.Ct. 
636, 268 U.S. 700, 69 L.Ed. 1194] (Pub. 
Acts [1911] No. 91). 

35. Federal Land Bank of New 
Orleans v. Crosland, 43 S.Ct. 385, 261 
U.S. 374, 67 L.Ed. 703, 29 A.L.R. 1 
— Act [1919] p 420 was involv- 
ed). 

[a] Mortgage to federal land 
bank.—(1) The rule was applied to a 
mortgage to a federal land bank 
which, by Federal Farm Loan Act of 
July 17, 1916 [39 U. S. St. at L. pp 360, 
380 c 245 § 26] was declared to be 
an instrumentality of the government 
of the United States and exempt from 
federal, state, municipal, and local 
taxation. Federal Land Bank of New 

-Orleans v. Crosland, 43 S.Ct. 385, 261 
U.S. 374,67 L.bd. 708, 29 A.L.R. 1 
[rev 93 So. 7, 207 Ala. 456] (Alabama 
Gen. Acts [1919] p 420). (2) “Of 
course the State is not bound to fur- 
nish its registry for nothing. It may 
charge a reasonable fee to meet the 
expenses of the institution. But in 
this case the Legislature has honest- 
ly distinguished between the fee and 
the additional requirement that it 
frankly recognizes aS a tax. . . . 
It has levied a general tax on mort- 
gages, using the condition - attached 
to registration as a practical mode of 
collecting it. In doing so, by the con- 
struction given to the statute by the 
Supreme Court, it has included mort- 
gages that it is not at liberty to 
reach.” Federal Land Bank of New 
Orleans v. Crosland, 43 S.Ct. 385, 261 
U.S. 374, 378, 67 L.Ed. 703, 29 A-°L.R. 
a (3) Since the law of Alabama 
makes an unrecorded mortgage inval- 
id as against a subsequent purchaser 
without notice, a federal land bank is 
practically compelled to have its 
mortgages recorded, although not le- 
gally compelled to do so,.and there- 
fore the state cannot levy a tax on 
the recording of such mortgages, on 
the ground that the payment thereof 
would be optional. Federal Land 
Bank of New Orleans v. Crosland, 43 
S.Ct. 385, 261 U.S. 374, 67 L.Ed. 703, 
29 A. DR Le 


36. State v. Frillman, 118 N.E. 109, 
96 OhioSt. 545 (Act March 21, 1917 
[107 OhioL. p 695]). 

37. State v. American Trust Co., 
= Sea 611, 141 Tenn. 243 (L. [1917] 
c E 

38. State v. Alabama Fuel & Iron 
Co., 66 So. 169, 188 Ala. 487, L.R.A. 
1915A 185, Ann.Cas.1916E 752. 

[a] Rule applied, although the 
statute provided for an ad valorem 
tax on solvent credits except such as 
are secured by mortgage, deed of 
trust, or written contract of condi- 
tional sale, upon which a tax impos- 
ed by law has been paid. State v. Ala- 
bama Fuel & Iron Co., 66 So. 169, 188 
Ala. 487, L.R.A.1915A 185, Ann.Cas. 
1916E 752. But see Barnes v. Morag- 
ne, 41 So. 947, 145 Ala. 313 (explained 
in State v. Alabama Fuel & Iron Co., 
supra, by stating that the declara- 
tion as to constitutionality in Barnes 
v. Moragne is not authoritative as 
there was no occasion for a decision 
of the question). 

39. State v. Farmers’ & Mechanics’ 
Savings Bank, 130 N.W. 445, 114 Minn. 
95 [rev on other grounds 34 S.Ct. 354, 
232 U.S. 516, 58 L.Ed. 706]. 

40. Farmers’ & Mechanics’ Savings 
Bank v. Minnesota, 34 S.Ct. 354, 232 
U.S. 516, 58 L.Ed. 706 [rev on other 
grounds 130 N.W. 445, 114 Minn. 95]. 

41. Validity of exemptions from 
taxation in general see passim supra 
§§ 382-618. 

42. Union Trust Co. v. Common 
Council of City of Detroit, 137 N.W. 
122, 170 Mich. 692. 

43. Louisville Gas & Electric Co. 
v. Shanks, 281 S.W. 1017, 213 Ky. 762 
[rev on other grounds 48 S.Ct. 423, 277 
U.S. 32, 72 L.Ed. 770]; Middendorf vy. 
Goodale, 259 S.W. 59, 202 Ky. 118. 

44. See cases infra this note. 

[a] Particular constitutional pro- 
visions not violated.—(1) Provision 
reciting property which shall be ex- 
empt from taxation. Louisville Gas 
& Electric Co. v. Shanks, 281 S.W. 
1017, 213 -Ky.. 762 [rev on other 
grounds 48 S.Ct. 423, 277 U.S. 32, 73 
L.Ed. 770] (Const. § 171). (2) Pro- 
vision forbidding the enactment of 


any local or special law to authorize 
or to regulate the levy, assessment, 
or collection of taxes. Middendorf v. 
Goodale, 259 S.W. 59, 202° Ky. 118. 
(3) Provision forbidding the gratui- 
tous grant of exclusive, separate pub- 
lic emoluments. Louisville Gas & 
Electric Co. v. Shanks, supra; Midden- 
dorf vy. Goodale, supra. 

45. Louisville Gas & Electric Co. 
v. Shanks, 281 S.W. 1017, 213 Ky. 762 
{rev on other grounds 48 S.Ct. 423, 277 
U.S. 32, 72 L.Ed. 770]; Middendorf 
vy. Goodale, 259 S.W. 59, 202 Ky. 118. 

46. Louisville Gas & Electric Co. 
v. Coleman, 48 S.Ct. 423, 277 U.S. 32, 
72 L.Ed. 770 [rev 281 S.W. 1017, 213 
Ky. 762] (Ky. St. § 4091la9). Contra 
Middendorf vy. Goodale, 259 S.W. 59, 
202 Ky. 118. : : 

[a] Not violative of certain state 
constitutional provisions.—(1) The 
above exemption from a mortgage 
recording tax, regarded as a privilege 
tax, was upheld against claims that 
such exemption violated state econsti- 
tutional provisions requiring uni- 
formity. Louisville Gas & Electric 
Co. v. Shanks, 281 S.W. 1017, 213 Ky. 
762 [rev on Other grounds 48 S.Ct. 
423, 277 U.S. 32, 73 L.Ed. 770]; Mid- 
dendorf vy. Goodale, 259 S.W. 59, 202 
Ky. 118 (both cases involving St. § 
4091a9). (2) A like view was taken 
in respect of a claim of alleged vio- 
lation of a provision forbidding gra- 
tuitous grants of: exclusive, separate 
public emoluments (Louisville Gas & 
Electric Co. v. Shanks, supra; Mid- 
dendorf v. Goodale, supra), (3) for- 
bidding the enactment of any local or 
special law to authorize or regulate 
the levy, assessment, or collection of 
taxes (Middendorf v. Goodale, supra), 
(4) and reciting property which shall 
be exempt (Louisville Gas & Blectric 
Co. v. Shanks, supra). 

47. State v. Fitzgerald, 134 N.W. 
728, 117 Minn. 192 (where, however, 
the act in question was upheld on 
the ground that it did’ not make the 
objectionable classification in viola- 
tion of a constitutional provision re- 
quiring uniformity upon the same 
class of subjects). 
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ing or registration tax is invalid does not render the 
whole act invalid where the invalid provision is 
distinct and separable from valid provisions of the 
statute,4® but the rule is otherwise where the invalid 
portion of the statute affects the whole scheme.*® 

Retroactive statutes. While the view has been ex- 
pressed that the provisions of a mortgage recording 
tax in so far as they authorize proceedings to enforce 
payment may be retroactive and valid as to matters 
of practice,®® the power of the state to impose lia- 
bility for a tax in respect of a prior transaction in 
respect of which there is no showing that the person, 
whom it is sought to charge, was liable at the time of 
the transaction, has been denied.*! 

[§ 2272] b. Foreign Securities. 
a statute permitting the recordation of certain secu- 
rities, issued by foreign corporations, by the owner, 
such record to constitute notice of ownership and 
other matters, and providing for the payment of an 
excise or license tax before the securities are record- 

-ed, computable on the value of the securities, has 
been upheld,®? and, in this connection, it has been 
held that such statute is not subject to limitations 
imposed by constitutional provisions requiring the 
assessment of taxes in exact proportion to value,®? 
and the taxation of property of private ¢orporations, 
associations, and individuals at the same rate,°* and 
that the statute does not contain improper classi- 
fications.°> Likewise, the authority of the legisla- 
ture to exempt from ad valorem taxation, state and 
loeal, such securities, owned by residents, on which 
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the privilege tax on the recordation of such securi- 
ties has been paid, has been recognized.°® 

[§ 2273] 2. Transfers or Conveyances. A tax on 
a transfer of real property, payable before the deed 
is recorded, imposed by a statute applicable to all 
such transfers, has been upheld in the face of a 
claim that the imposition of the tax in the partic- 
ular case involved would constitute double taxation 
in that the transfer in question included property 
acquired by a grantee corporation in acquiring the 
property of another corporation and the right to 
exercise the,franchise of such other corporation, and 
that such acquisition of property and exercise of the 
franchise was subject to a privilege tax under an- 
other statute.°* 

[§ 2274] C. Instruments within Tax Provisions— 
1. Mortgages and Similar Instruments—a. In Gen- 
eral. The question as to what instruments are sub- 
ject to the mortgage recording or registration tax 
is determinable, of course, largely from the terms of 
the particular statute under consideration.®® In con- 
struing the statute in this regard, the court seeks 
to give effect to the intention of the legislature,°°® 
and in doing’ so, usually it will give to the laneuage 
used in the statute its usual and ordinary meaning,®® 
and may not extend the fair meaning of the statute 
so as to include instruments not named or described 
as subjects of the tax.®! According to some eases, 
in determining the instruments in respect of which 
a tax is payable, the statute should be strictly con- 
strued,®? or, as sometimes stated, a doubt as to the 


48. Trustees’, Executors’ & Securi- 
ties’ Ins. Co. v. Hooton, 157 P. 293, 
53 Okl. 530, L.R.A.1916E 602. ; 

49. See Louisville Gas & Electric 
Co. v. Coleman, 48 S.Ct. 423, 277 U.S. 
32, 72 L.Ed. 770 (where St. § 4019a9 
was involved). < 

50. People ex rel. McKnight v. 
Union Bag & Paper Co., 118 N.Y.S. 
456, 63 Misc. 132. A 

51. People v. Trust Co, of Ameri- 
Cae GaN Nabe 207s) 205, Na Ys atts Ee eO- 
ple ex rel. McKnight y. Union Bag & 


Paper Co., 118 N.Y.S. 456, 63 Misc. 
132. 
fa] Advances under trust mort- 


gage.—The rule has been applied in 
an action under L. (1909) c 412 to 
recover from the trustee under a trust 
mortgage recorded before the opera- 
tive date of the first mortgage record~- 
ing tax statute, L. (1906) ¢ 532, in 
respect of advances made after such 
date. People v. Trust Co. of Ameri- 
ca, 98 N.E. 207, 205 N.Y. 74. Com- 
pare People v. Trust Co. of America, 
102 N.E. 578, 208 N.Y. 463 (where, on 
a subsequent appeal in People v. 
Trust Co. of America, 98 N.E. 207, 205 
N.Y. 74, supra, facts were alleged suf- 
ficient to show that the trustee was 
personally liable for the tax in ques- 
tion). 

52. Lee v. State Tax Commission 
of Alabama, 123 So. 6, 219 Ala. 513 
(Acts [1927] pp 139, 174 §§ 44+52). 

53. Lee v. State Tax Commission 
of Alabama, supra. 

54. Lee vy. State Tax Commission 
ef Alabama, supra. 

55. See case infra this note. 

{a] Differentiation between stock 
having par value and stock having no 
par value.—Such statute is not inval- 
id because it provides for the com- 


putation of the tax in respect of non-:' 


par value stock on a specified valu- 
ation where there is no showing as to 
the actual value, while the tax in re- 
spect of other stock is computable 
on the basis of its par value. Lee v. 
State Tax Commission of Alabama, 
123 So. 6, 219 Ala. 513. 

[b] Rendering subject to ad va- 
lorem tax if recording tax not paid.— 


Provision that, if the securities speci- 
fied are not recorded as provided by 
the statute, they shall become liable 
for state and local taxation does not 
render the statute invalid. Lee v. 
State Tax Commission of Alabama, 
123 So. 6, 219 Ala. 513. 

56. Lee y. State Tax Commission 
of Alabama, supra. 

57. State v. Louisville & N. R. Co., 
201 S.W. 738, 139 Tenn. 406. See 
Clarke v. Montague, 3 Lea (Tenn.) 274 
(as to authority of county court to 
levy a privilege tax on land sale). 

[a] Reason for rule.—‘‘We think 
the two taxes are not the same. The 
first is a tax on the transfer of real- 
ty whether the transfer is made by 
a corporation or an individual; the 
second is a tax upon the privileges of 
one corporation acquiring the prop- 
erty of another corporation and exer- 
cising the franchise so acquired. The 
results of the two conveyances are 
widely different. The transfer con- 
templated by section 8 [of the Reve- 
nue Act] transfers the title of real- 
ty from one person to another, and 
for this privilege a tax is levied to 
be collected by the county court clerk. 
The tax provided for in section 10 is 
for the privilege of one corporation 
absorbing in whole or in part the 
property and franchises of another. 
- +. We have thus seen that the 
privileges provided for in sections 8 
and 10 are not the same. The fact 
that there may be an indirect dupli- 
cation is not an objection. Reo. 
The similarity of taxation is inci- 
dental merely. The purposes sought 
by the Legislature are different, and 
intended to meet different transac- 
tions.” State v. Louisville & N. R. 
Co., 201 S.W. 738, 740, 189 Tenn. 406. 

58. Sayville v. Virginia Ry. & Pow- 
er Co., 76 S.H. 954, 114 Va. 444. See 
People ex rel. Title Guarantee & Trust 
Co. v. Ruoff, 145 N.Y.S. 80, 159 App. 
Div. 819 (where, however, the ques- 
tion as to whether the mortgage in- 
volved came within Tax L. § 250, 
which provides that a contract or 
agreement by which the indebtedness 
secured by any mortgage is increased 


For later cases, developments and changes in the law see Annotations, 


or added to shall be deemed a mort- 
gage and taxable upon the increase 
or addition); and cases passim infra 
this section. 

‘{a] Indebtedness maturing within 
specified period.—(1) A mortgage or 
deed of trust, conveying property to 
a trustee to secure the payment of 
certain notes which were to mature 
five years after date, did not create 
an indebtedness which would not ma- 
ture within five years within St. 
Suppl]. (1918) § 4019a9, imposing a 
twenty per cent tax upon such indebt- 
edness, where the date of the notes 
antedated the execution of the mort- 
gage or deed of trust, and the notes 
did not become a debt until they were 
authenticated by the trustee and sold 
and delivered by it to purchasers. 
Spillman v. Kentucky Rock Asphalt 
Co7 8 229) Siw 09 Soe Kay. eee Cop 
Constitutionality of provision exempt- 
ing mortgages which mature within 
specified period see supra § 2271. 

[b] Bonds issued outside state to 
nonresidents, secured by mortgage.— 
Pub. Acts (1911) No. 91, as amended 
(Comp. L. [1915] § 4268 et seq; Comp. 
L. Suppl. [1922] § 4271 et seq), im- 
posing a tax in respect of an indebt- 
edness secured by liens on real prop- 
erty, without declaring a mortgage 
an interest in the land, and without 
specifically fixing the situs thereof in 
Michigan, although the mortgaged 
land was within the state, was appli- 
cable to a mortgage on land situated 
within the state securing bonds issued 
in another state to nonresidents, and 
Owned by such nonresidents. Com- 
merce-Guardian Trust & Savings 
Bank v. State, 200 N.W. 267, 228 Mich. 
316 [cert den 45 S.Ct. 636, -268 U.S. 
700, 69 L.Ed. 1164]. 

59. White v. Walsh, 114 N.Y.S. 
1015, 62 Misc. 428; Saville v. Virginia 
ee & Power Co., 76 S.E. 954, 114 Va. 
Saville v. Virginia Ry. & Pow- 
er Co., supra. 

61. White v. Walsh, 114 N.Y.S. 
1015, 62 Misc. 423. 

S pre Gerken y. Sonnabend, 130 N.Y. 


same title and section number, 
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correct construction of the statute should be re- 
In construing an in- 
strument to determine whether it is subject to the 
tax, the view has been taken that the court should 
look beyond the terms of the instrument, disregard 
forms, and consider the real transaction.®* 
instruments which, it has been held or recognized, are 
subject to the mortgage recording tax, either because 
of an express designation in the statute or because 
-the construction of the statute required the inclusion 
of the particular instrument, are: 
property, absolute on its face, intended as security ;°° 
an executory contract for the sale of real property®® 
under which the purchaser is entitled to, or does 
take, possession ;°* a mortgage of a leasehold inter- 
est®® if the lease creating such leasehold may be 


solved®* against taxability. 


recorded;®® and an agreement to 


TAX ATION 


Among 


a deed of real 


ness secured.*® 


extend a mort- 


gage.*° On the other hand, an instrument which is 
63. Interstate R. Co. v. Roberts,, Dam vy. Bakker, 202 N.W. 343, 162 
105 S.E. 463, 127 Va. 688. Minn. 124 (Gen. St. [1923] § 2322); 
[a] Equipment trust agreement.—| Halvorson y. Bexell, 195 N.W. 635, 


An instrument, providing for the ap- 
plication of rentals to the payment of 
equipment trust certificates, and at- 
tached to an instrument constituting 
in substance a sale of rolling stock, 
was not to be regarded as a mortgage 
or deed of trust and taxable accord- 
ingly, under Tax Biil § 13, although, 
when read with the sale agreement, 
it did secure a debt. Interstate R. 
Co. v. Roberts, 105 S.E. 463, 127 Va. 


688. 

64. White v. Walsh, 114 N.Y.S. 
1015, 62 Mise. 423. 

65. See cases infra this note. 

fa] Particular provision constrnea 
to include such deed.—(1) ‘““Mortgage” 
Shall mean any instrument creating 
vr evidencing a lien of any kind on 
real property given or taken as se- 
curity for a debt, includes a deed ab- 
solute on its face but given as Se- 
curity. Engenmoen y. Lutive, 190 N. 
W. 894, 153 Minn: 409 (Gen. St. [1913] 
§§ 2301, 2302). (2) Under Tax L. § 
250, construed in connection with the 
provision of Real Property L. § 320, 
that a deed which, by any other writ- 
ten instrument, appears to be intend- 
ed only as a security in the nature 
of a mortgage, although an absolute 
conveyance in terms, must be consid- 
ered a mortgage for purposes of re- 
cording, it has been held that a deed 
absolute on its face was subject to 
the tax where another instrument 
showed that such deed was intended 
as security. People v. Gass, 100 N. 
E. 404, 206 N.Y. 609; Life Ins. Co. v. 
Nichols, 128 N.Y.S. 902, 144 App.Div. 
95. See In re Mechanics’ Bank of 
Brooklyn, 141 .N.Y.S. 473, 156 App. 
Div. 343 [aff 102 N.E. 1106, 209 N.Y. 
526]; White v. Walsh, 114 N.Y.S. 
1015, 62 Mise. 423 (both apparently 
recognizing rule). But see Gerken v. 
Sonnabend, 130 N.Y.S. 605 (holding 
that the deed in question was not cov- 
ered by Tax L. § 250). 

66. See cases infra this note. 

[a] Express provision of statute 
applicable see Betts v. Keidan, 225 
N.W. 558, 247 Mich. 119; Macdonald 
v. Betts, 225 N.W. 1, 246 Mich. 585; 
Nelson vy. Breitenwischer, 160 N.W. 
626, 194 Mich. 30. 

67. See cases infra this note. 

[a] Lease with provision for pur- 
chase.—An instrument leasing proper- 
ty for a term, and containing provi- 
sions for the purchase of the prop- 
erty by the lessee at stated times or 
upon the happening of certain contin- 
gencies, was an executory contract of 
sale within the meaning of Tax L. 
(L [1906] ¢ 582) § 293, and, as such, 
taxable under § 293, the description 
of the annual payments as “rentals” 
not changing the nature of the in- 
strument. White v. Walsh, 114 N. 
Y.S. 1015, 62 Misc. 423. 

[b] Express provision of statute 
referring to “land” applicable see Van 


157 Minn. 97; Engel v. Mahlen, 189 N. 
W. 422, 153 Minn. 1; Greenfield v. Tay- 
lor, 170 N.W. 345, 141 Minn. 399 (cas- 
es involving Gen. St. [19138] § 2301); 
First State Bank of Boyd v. Hayden, 
140 N.W. 132, 121 Minn. 45 (L. [1907] 
ec 828 § 1). See also Louwagie v. 
Haney, 190 N.W..892, 893, 153 Minn. 
436 (where the court said that Gen. 
St. [19138] § 2301 ‘no doubt applies 
to a contract where the right of pos- 
session is postponed to a future date, 
the contract to remain thereafter in 
its executory form). 

[ce] Findings of fact held sufficient 
to show that the purchaser had taken 
possession see First State Bank of 
Boyd v. Hayden, 140 N.W. 132, 121 
Minn. 45. 

68. See infra this note. 

[a] In Michigan (1) it has been 

held that, under Pub. Acts (1911) No. 
91, which provides that, for purposes 
of the mortgage tax act, all indebted- 
ness secured by liens on real proper- 
ty shall constitute the class of credit 
upon which the tax is imposed, a 
mortgage on a leasehold interest for 
more than three years is subject to 
the tax. Fidelity Trust Co. v. Wayne 
County, 221 N.W. 111, 112, 244 Mich. 
182, 59 A.L.R. 698 (lease for ninety- 
nine years). (2) “The statute uses 
the words ‘real property,’ which are 
equivalent to real estate, and when 
the words ‘real estate’ are used it is 
meant to include all interests therein 
or rights thereto. So, by proper con- 
struction, real property, as used in 
the statute, includes all interests in 
lands. . It will also be seen, 
by an examination of the statute, that 
there is nothing in the title or in any 
of its provisions to indicate an intent 
to exclude leasehold interests from 
its operation.” Fidelity Trust Co. v. 
Wayne County, supra. 
69. People v. Gass, 104 N.Y.S. 885, 
120 App.Div. 147 [aff 83 N.E. 1129, 190 
N.Y. 565] (mortgage tax law of 1906, 
L. [1906] c¢ 293), 

70. Mutual Ben. L. Ins. Co. v. Mar- 
tin County, 116 N.W. 572, 104 Minn. 
ES. 

[a] Particular provision construed 
to include extension agreement.—(1) 
Provision that a ‘mortgage’ shall 
mean any instrument creating or evi- 
dencing a lien includes an extension 
agreement. Mutual Ben. L. Ins. Co. 
v. Martin County, 116 N.W. 572, 104 
Minn. 179 (L. [1907] ¢ 328 § 1). (2) 
The effect of the renewal is to create 
a lien distinct from, and in addition 
to, that created by the original mort- 


gage. Mutual Ben. L. Ins. Co. v. Mar- 
tin County, supra. 

71. Dryer v. Hopper, 147 N.Y.S. 
1028, 162 App.Div. 590; Stewart v. 
Halvorson, 211 N.W. 457, 50 S.D. 
590 


[a] Deed in trust to obtain pay- 
ment of debits.—A deed by a wife, 
providing for payment of the debts of 
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not a mortgage within the meaning of the statute 
imposing the tax is not, of course, subject to the 
tax,’? and among the instruments which, it has been 
held or recognized, are not subject to the tax, are: 
an executory contract for the sale of land under 
which the purchaser neither is entitled to, nor has 
taken, possession ;*? an option to purchase real prop- 
erty;‘* a mortgage which, contemporaneously with 
its execution, was consolidated with another mort- 
gage, where the tax was payable in respect of the 
consolidation mortgage ;** an assignment of a mort- 
gage in respect of which a recording tax has been 
paid;*® and a deed by the mortgagor under which 
the grantee assumes the payment of the indebted- 


Amount secured. Some statutes apply regardless 
of the amount of the indebtedness secured.77 
Unrecordable instruments. 


At least some of the 


her husband, together with a trust 
agreement referred to therein, and ex- 
ecuted contemporaneously therewith, 
did not, in view of Real Property L. 
§ 96, constitute a mortgage within 
Real Property L. § 320, and hence the 
mortgage tax provided by Tax L. § 253 
was not payable. Dryer v. Hopper, 
147 N.Y.S. 1028, 162 App.Div. 590. 

[b] Contract for exchange of prop- 
erty.—A contract for the exchange of 
property, under which each party as- 
sumed the payment of mortgages on 
the property to be conveyed to him 
and one party agreed to give a mort- 
gage on the property to be conveyed 
to him, was not subject to payment 
of a mortgage registry tax, under L. 
(1919) e@ 113. Stewart v. Halvorson, 
211 N.W.. 457, 50 S.D. 590. 

72. Louwagie y. Haney, 190 N.W. 
892, 153 Minn. 486 (Gen. St. [1913] § 
2301); Charles v. Scheibel, 218 N.Y.S. 
545, 128 Misc. 275 [aff 222 N.Y.S. 784, 


aaa App.Div. 816] (Tax L. §§ 250, 
[a] Purchaser not entitled to pos- 


session until final payment.—Rule ap- 
plied where the purchasers were not 
entitled to possession until final pay- 
ment. Charles v. Scheibel, 218 N.Y.S. 
545, 128 Misc. 275 [aff 222 N.Y.S. 784, 
221 App.Div. 816]. 

73. People y. Econopouly, 213 N.Y. 
S. 142, 215 App.Div. 262. 

[a] Option to purchase lease.—A 
sublease giving the sublessee the 
right to an assignment of the origi- 
nal lease, on payment of additional 
rent, payable in installments by no- 
tice was an “option,” and not an ‘‘ex- 
ecutory contract for sale’ of the lease, 
and, therefore, was not taxable as a 
mortgage under Tax L. § 250. People 
v. Econopouly, 213 N.Y.S. 142, 215 App. 
Div. 262. 

74. People ex rel. Jewelers’ Bldg. 
Corporation y. State Tax Commission, 
210 N.Y.S. 263, 214 App.Div. 99 [aff 
150 N.E. 539, 241 N.Y. 524). 

75. See cases infra this note. 

[a] Particular statute not impos- 
ing tax see Middendorf v. Goodale, 
259 S.W. 59, 202 Ky. 118 (St. § 4019a9). 

[b] Purpose of assignment.—Un- 
der Gen. St. (1923) § 2322 et seq, 
where a mortgage registration tax has 
been paid on contract for sale of 
land, no additional tax is required on 
assignment of such contract by the 
vendor, regardless of whether such 
assignment is an outright sale of the 
vendor’s interest or as collateral se- 
curity for preéxisting indebtedness. 
Van Dam v. Bakker, 202 N.W.. 343, 
162 Minn, 124. 

76. Nuetzel vy. Southern Bell Tele- 
phone & Telegraph Co., 295 S.W. 976, 
220 Ky. 632. 

[a] Ilustration.—Deed conveying 
mortgaged property under which the 
grantee assumes the payment of the 
bonds secured by the mortgage is not 
taxable under St. § 4019a9. Nuetzel 
v. Southern Bell Telephone & Tele- 
graph Co., 295 S.W. 976, 220 Ky. 632. 

77. State vy. Fitzgerald, 134 N.W. 


( 
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3 statutes, here under consideration, which impose the 


tax as a “property tax’ in the ordinary sense of 
that term,’* render subject to the tax based on the 
indebtedness secured certain instruments which are 
not recordable.’ 

[§ 2275] b. Executed or Recorded Prior to Tax 
Statute. Some recording tax statutes making pro- 
vision for bringing within the operation of the stat- 
ute instruments executed before the operative date 
of the statute which are at such date unrecorded®® 
or recorded*! have been construed as merely per- 
missive in this regard, and, under such construction, 
the instrument remains subject to taxation under oth- 
er methods of taxation if it is not so brought within 
the operation of the statute.82 Notwithstanding a 
statutory provision of this type, a trust mortgage 
recorded prior to the operative date, which has not 
been brought within the operation of such statute 
and which contains an after-acquired property clause 
and provisions for the issuance of additional bonds, 
is subject to a tax where, after such date, it is pre- 
sented for record in a county in which is located 
property subject to such after-acquired property 
clause, °* 


TAXATION 


[§§ 2274-2976 


[§ 2276] ¢. Supplemental, Subsequent, or Correc- 
tive Instrument.*+ Some statutes have been so con- 
strued as to render subject to a mortgage recording 
tax a particular mortgage notwithstanding such 
mortgage covers property described in, and secures 
the indebtedness secured by, a prior recorded mort- 
gage on which the recording tax has been paid.*? 
Other statutes imposing a recording tax provide in 
substance, that the tax shall not be payable in re- 
spect’ of a supplemental instrument or mortgage 
where it is recorded for the purpose of correcting 
or perfecting an earlier recorded mortgage, in re- 
spect of which the required tax, if any, has been 
paid,’* or is recorded pursuant to some provision 
or covenant in such earlier mortgage,**? or where 
an additional mortgage imposes the lien thereof on 
property not originally covered by, or described in, 
such earlier mortgage, for the purpose of securing 
the principal indebtedness which is, or under any 
contingency may be, secured by the earlier mort- 
gage,®8 except that if the later mortgage creates or 
secures a new or further indebtedness or obligation 
a tax is to be imposed in respect of such new in- 
debtedness or obligation.’® While provisions of this 


728, 117 Minn. 192, 

[a] Tllustrations.—Under L. (1907) 
© 328 (Rey. L. Suppl. [1909] §§ 1038— 
25 to 1038—33), a mortgage given to 
secure a debt of fifty dollars or less 
was taxable. Orr v. Sutton, 137 N.W. 
973, 119 Minn. 193, 42 L.R.A.N.S. 146; 
State v. Fitzgerald, 134 N.W. 728, 117 
Minn. 192. 

78. Nature of tax in general see 
supra § 2270. 

79. First State Bank of Boyd v. 
Hayden, 140 N.W. 132, 121 Minn. 45 
(apparently recognizing applicability 
of Gen. L. [1907] c 328 to unacknowl- 
edged, and, therefore, unrecordable, 
land sales contract). ‘ 

80. Drummond y. Smith, 118 N.Y. 
S.. 718. 

[a]- Necessity for recording.—Tax 
L. §§ 258, 254 did not make it neces- 
sary to record a mortgage given before 
the operative date of the statute, 
Drummond y. Smith, 118 N.Y.S. 718. 

81. Thomas vy. Deming Inv. Co., 232 
P. 111, 105 Okl. 187 (Comp. St. [1921] 
§ 9589). 

82. Drummond y. Smith, 118 N.Y. 
S. 718; Thomas v. Deming Inv. Co., 
232 Pei il,, 105;ORK).; 187: 

83. Economy Power Co. v. Daskin, 
140 N.W. 466, 174 Mich. 402. 

84. Computation of tax see infra § 
2281. ; 

85. See case infra this note. 

[a] In Virginia, under Tax Bill § 
13, a corporate trust mortgage secur- 
ing the payment of bonds is subject 
to a privilege tax for recording where 
it covers property acquired by the 
mortgagor after the issuance of a 
mortgage to secure the same bonds, 
on which earlier mortgage the tax has 
been paid, where the subsequent 
mortgage is issued for the better se- 
curity of the bondholders and is a 
complete instrument in itself, not- 
withstanding the earlier mortgage 
contained an after-acquired property 
clause. Saville v. Virginia Ry. & 
Power Co., 76 S.B. 954, 114 Va. 444. 

86. See statutory provisions; and 
People ex rel. Title Guarantee & Trust 
Co. v. Ruoff, 145 N.Y.S. 80, 159 App. 
Div. 819 (where, however, the ques- 
tion as to whether the mortgage in- 
volved came within the statute was 
not decided). 

[a] Mortgage “perfecting” prior 
mortgage.—Mortgages which the 
mortgagee, taking advantage of a pro- 
vision in the agreement between the 
mortgagee and the original mortga- 
gor, required the grantee of the origi- 


to the mortgagee’s making further 
advances have been regarded as mort- 
gages “perfecting” prior recorded 
mortgages within the meaning of Tax 
L. § 255 and, therefore, not subject 
to the tax, where the prior mortgages, 
given by the original mortgagor, in 
respect of which the tax had been 
paid, also were security for such ad- 
vances and the new mortgages were 
merely collateral to the original mort- 
gages. People ex rel. Banner Land 
Co. v. State Tax Commission, 155 N.E. 
84, 244 N.Y. 159 [rearg den 155 N.E. 
916, 244 N.Y. 604]. 

87. See statutory provisions. 

[a] New mortgage not taxable.— 
(1) Two mortgages, substituted for 
an original mortgage and not exceed- 
ing the amount thereof, pursuant to 
provisions of the original mortgage, 
were exempt from a recording tax 
under Tax L. §§ 253, 255, as amended 
by L. (1916), c¢.323. People ex rel. 
New. York Title & Mortgage Co. v. 
State Tax Commission, 221 N.Y.S. 646, 
220 App.Div. 396 [aff 157 N.E. 875, 
245 N.Y. 603]. (2) The mere fact that 
the original mortgage contained a pro- 
vision that each of the mortgages 
subsequently to be given should coy- 
er a portion of the premises describ- 
ed, in such sums aS may be agreed 
upon between the mortgagor and the 
mortgagee, did not render the two new 
mortgages subject to the tax. People 
ex rel. New York Title & Mortgage 
Co. v. State Tax Commission, supra. 

[b] Option of mortgagee to ac- 
cept new and larger mortgage con- 
tained in an earlier mortgage is not a 
“provision” or ‘“‘covenant,’’ within the 
meaning of Tax L. § 255 relieving cer- 
tain supplemental or additional mort- 
gages wholly or in part from the tax. 
People ex rel. U. S. Title & Guaranty 
Co. v. State Tax Commission, 129 N. 
HK. 222, 230 N.Y. 102 [rev 183 N.Y.S. 
955]. But see People ex rel. Home 
Mortgage Inv. Co. of New York v. 
State Board of Tax Com’rs, 169 N.Y.S. 
978, 182 App.Div. 699 (holding that 
where, pursuant to a provision of the 
recorded mortgage that on the request 
of the mortgagee the mortgagor 
would execute a new mortgage in 
lieu of the original mortgage, the 
mortgagor executed a new mortgage 
and several bonds to take the place 
of the old and for the same amount, 
a mortgage tax could not be exacted; 
the provision in the original mortgage 
as to the delivery of a new mortgage 
and new honds, although of an option- 


nal mortgagor to give as a condition! al nature, was a “covenant” within 


the statute). 

88. See statutory provisions. 

[a] In Kansas, under L. (1925) ¢ 
273 §§ 2, 8, providing that no regis- 
tration fee need be paid on filing of 
mortgage given solely to provide se- 
curity additional to earlier mortgage, 
“where the registration fee herein 
provided for has been paid on. the 
original mortgage,’ no registration 
fee is necessary in case of such sup- 
plemental mortgage where the origi- 
nal mortgage was recorded when no 
registration fee was required. Union 
Pac. R. Co. v. Stratemeyer, 237 P. 873, 
119 Kan. 8. 

89. See statutory provisions. 

[a] New obligation created.—(1) 
Where an original mortgage provided 
that the mortgagor, ‘its successors 
or assigns, if it so elects, may re- 
place’ the mortgage by several per- 
manent mortgages, each to cover a 
portion of the mortgaged premises, 
which mortgages “shall be given as 
security for a sum aggregating the 
amount of the principal sum’ secured 
by the original mortgage, and new 
mortgages aggregating the amount of 
the original mortgage less payments 
made on the principal were given by 
the grantee of the mortgagor, it was 
held that one of such mortgages cre- 
ated a ‘new obligation’ within the 
meaning of Tax L. § 255 and was, 
therefore, subject to the tax. People 
ex rel. Williamsburgh Sav. Bank v. 
State Tax Commission, 157 N.E. 513, 
514, 245 N.Y. 414. (2) ‘Here we have 
a new obligation; i. e., the mortgage 
of the grantee of the mortgaged prem- 
ises. The mortgage is clearly taxable. 
One lien has been satisfied of record 
and destroyed. Another debtor. has 
created another lien in its place. 
There is a new transaction with a 
new tax.’’ People v. State Tax Com- 
mission, supra. 

{[b] In Michigan, where a corpo- 
rate mortgage which was issued to 
secure certain bonds, only part .of 
which were originally issued, and 
which contained an after-acquired 
property clause, was recorded in cer- 
tain counties in which real estate coy- 
ered by the: mortgage was located 
prior to the enactment of Pub. L. 
(1911) No. 91, and, subsequent to such 
enactment, another mortgage, to se- 
cure bonds issued and to be issued, 
covering property in another county, 
was executed, a new and additional in- 
debtedness was created by the sub- 
sequent mortgage and such mortgage 
was subject to a tax before it could 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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type have been regarded as provisions of a remedial 
nature and, as such, it has been held, should be 
liberally construed in order to avoid double taxa- 
tion,®® such provisions may not be extended by the 
courts to include a mortgage or instrument not. with- 
in their purview,®! and, in general, do not apply 
to a mortgage or instrument which is not comple- 
mentary or auxiliary to an earlier mortgage but 
which supersedes such mortgage.°? The mere fact, 
however, that a primary or original mortgage is 
satisfied of record when a later mortgage is record- 
ed does not prevent the classification of such later 
mortgage as a “supplemental mortgage” within the 
meaning of the foregoing exemption provisions and 
its exemption as such, if other requisites of exemp- 
tion exist,°* end it has been held that a mortgage 
which is merely collateral to an earlier primary mort- 
gage, in respect of which the tax has been paid, and 
which secures the same indebtedness as is secured 
by such prior primary mortgage, is not subject to 
the tax.®4 

Showing ground for exemption. A statutory pro- 
vision that if an exemption is claimed under the 
above statutory provisions there shall be filed with 
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the recording officer a statement under oath of the 
facts on which such claim of exemption is based has 
been regarded as directory where the exemption is 
allowed by the recording officer,®® and if, after. the 
instrument is recorded, a tax is demanded, an in- 
terested person may then file the statement provided 
for by the statute.°® 

[§ 2277] d. Trust Mortgage Securing Prior and 
Subsequent Advances. Provision has been made by 
some statutes imposing a mortgage recording tax for 
the imposition of the tax on trust mortgages securing 
bonds or obligations, in respect of advances or ac- 
cruals of the indebtedness made or occurring before 
the mortgage is recorded,®” and for the imposition of 
an additional tax whenever a further amount of 
the indebtedness is advanced or accrues or becomes 
secured,°®* the computation of the tax in each instance 
being based on the amount advanced, acerued, or 
secured.°® The view has been taken that where, un- 
der an agreement between bondholders and the mort- 
gagor, new bonds are issued for direct exchange or 
substitution for bonds already secured by the trust 
mortgage, in respect of which earlier bonds a tax 
was paid, no further sum is advanced and an addi- 


be recorded in such other county not- 
withstanding the provision of the 
above statute, § 3, exempting a mort- 
gage correcting or forfeiting an ear- 
lier mortgage if no new or additional 
indebtedness is created thereby. 
Economy Power Co. v. Daskam, 140 
N.W. 466, 174 Mich. 402. 

Computation of tax in respect of ad- 
ditional indebtedness see infra § 2284. 

99. People ex rel. New York Title 
& Mortgage Co. y. State Tax Commis- 
Sion, 221 N.Y.S. 646, 220 App.Div. 396 
[aff 157 N.E. 875, 245 N.Y. 603]. 

[a] Supplemental mortgage ex- 
empt from tax.—A mortgage which 
recited that it was a supplemental 
mortgage and which gave the mort- 
gagor new rights in respect of the 
substitution, renewal, and extension 
of prior mortgages, and the execution 
of other mortgages to be prior to the 
mortgage in respect of which the tax 
was claimed, but which made no oth- 
er change in the original mortgage, 
on which the recording tax was paid, 
was a “supplemental” mortgage with- 
in the meaning of Tax L. § 255 and, 
therefore, not subject to the record- 
ing tax even though, if the exemption 
provision of the taxing statute should 
be strictly construed, it was doubt- 
ful whether the mortgage in respect 
of which the tax was claimed an- 
swered the statutory description of a 
supplemental mortgage. Metropoli- 
tan Trust Co. of City of New York v. 
State Board of Tax Com’rs, 158 N.Y.S. 
796, 172 App.Div. 653 [rev on other 
grounds 115 N.E. 1000, 220 N.Y. 344]. 

91. Kerschensteiner v. Northern 
Michigan Land Co., 221 N.W. 322, 244 
Mich. 403; People ex rel. U. S. Title 
& Guaranty Co. v. State Tax Commis- 
sion, 129 N.B. 222, 230 N.Y. 102 [rev 
183 N.Y.S. 955]; Eastern Dakota Elec- 
tric Co. v. Kirlin, 205 N.W. 33, 48 S.D, 
462 (L. [1919] ¢ 113 § 6). 

[a] Provision for exemption of 
mortgage correcting or _ perfecting 
earlier mortgage.—(1) Where a cor- 
porate trust mortgage securing bonds 
covered part of property covered by 
an earlier trust mortgage, in respect 
of which earlier mortgage the record- 
ing tax had been paid, secured a less 
amount of bonds than was secured by 


such earlier mortgage, and involved: 


the cancellation of the bond issue pro- 
vided for by such earlier mortgage, 
and the surrender and cancellation of 
bonds actually issued under such ear- 
lier mortgage, and the substitution 
for the bonds so actually issued a less 
amount of bonds secured by the later 
mortgage, it was held that the second 


mortgage was not entitled to exemp- 
tion under Comp. L. (1915) § 4273 
exempting from the tax a mortgage 
made to correct or perfect a mortgage 
previously recorded on which the tax 
had been paid. Kerschensteiner v. 
Northern Michigan Land Co., 221 N. 
W. 322, 244 Mich. 403. (2) Where a 
corporate mortgage, which was issued 
to secure certain bonds, only part of 
which were originally issued, and 
which contained an after-acquired 
property clause, was recorded in cer- 
tain counties in which real estate 
covered by the mortgage was located, 
prior to the enactment of Pub. L. 
(1911) No. 91, and, subsequent to such 
enactment, another mortgage, to se- 
cure bonds issued and to be issued, 
covering property in another county, 
was executed, the later mortgage was 
subject to a tax before it could be 
recorded in such other county since it 
did not correct or perfect the prior 
mortgage so as to be exempt from the 
tax under § 3 of the above statute. 
Economy Power Co. v. Daskin, 140 
N.W. 466, 174 Mich. 402. (3) Agree- 
ment between the mortgagor and the 
assignee of one of the consolidated 
mortgages who was the mortgagee 
in the other consolidated mortgage, 
pursuant to which both mortgages 
and the bonds secured were consoli- 
dated, was not within the exemption 
provision in question. People ex rel. 
Jewelers’ Bldg. Corporation v. State 
Tax Commission, 210 N.Y.S. 263, 214 
App.Div. 99 [aff 150 N.H. 539, 241 N.Y. 
524]. (4) Other instruments not 
within provision see People ex rel. U. 
S. Title Guaranty Co. v. State Tax 
Commission, 129 N.E. 222, 230 N.Y. 
102 [rev 183 N.Y.S. 955] (Tax L. § 
253); Hastern Dakota Electric Co. v. 
Kirlin, 205 N.W. 38, 48 S.D. 462 (L. 
[1919] c 113 § 6). 

[b] Mortgage not within exemp- 
tion of supplemental mortgage exe- 
cuted pursuant to provision or cove- 
nant contained in earlier mortgage see 
Eastern Dakota Electric Co. v. Kirlin, 
205 N.W. 33, 48 S.D. 462 (L. [1919] ¢ 
113 § 6). 

[c] Provision for exemption of ad- 
ditional mortgage imposing lien on ad- 
ditional property but securing same 
indebtedness.—(1) An agreement for 
the consolidation of mortgages and 
the bond issues secured thereby be- 
tween the mortgagor and the assignee 
of one of the consolidated mortgages 
who was the mortgagee in the other 
consolidated mortgage was not with- 
in such an exemption provided for 
by Tax L, § 255. People ex rel. Jewel- 


ers’ Bldg. Corporation v. State Tax 
Commission, 210 N.Y.S. 2638, 214 App. 
Div. 99 [aff 150 N.B. 539, 241 Nuy. 
524]. (2) Other instruments not 
within exemption provision see People 
ex rel. U. S. Title Guaranty Co. v. 
State Tax Commission, 129 N.H.-222, 
230 N.Y. 102 [rev 183 N.Y.S. 955] (Tax 
L. § 253); Hastern Dakota Electric 
Co. v. Kirlin, 205 N.W. 338, 48 S.D. 462 
(IS E1919 re. 21385 $6). 

92. People ex rel. U. S. Title Guar- 
anty Co. y. State Tax Commission, 
129 N.E. 222, 230 N.Y. 102 [rev 183 
Ne Si 95572 

[a] Refunding corporate trust 
mortgage securing the payment of 
certain bonds, which was executed 
before the refunded trust mortgage 
was due because of a failure to sell 
the bonds secured by the refunded 
mortgage and which succeeded the re- 
funded mortgage, was subject to the 
tax. People ex rel. Astor Trust Co. 
v. State Tax Commission, 160 N.Y.S. 
854, 174 App.Div. 320. 

$3. People v. Williamsburgh Sav. 
Bank v. State Tax Commission, 157 
N.E. 513, 245 N.Y. 414. See People ex 
rel. New York Title & Mortgage Co. 
v. State Tax Commission, 221 N.Y.S. 
646, 220 App.Div. 396 laff 157 N.B. 
875, 245 N.Y. 608] (apparently recog- 
nizing rule). 

94. People ex rel. Banner Land Co. 
v. State Tax Commission, 155 N.E. 84, 
244 N.Y. 159 [rearg den 155 N.E. 916, 
244 N.Y. 604]. 

[a] Bule applied where subsequent 
collateral mortgages were given by 
the grantee of the mortgagor who 
gave the primary mortgages, such col- 
lateral mortgages being required by 
the mortgagee, acting under his agree- 
ment with the original or primary 
mortgagor, as a condition to making 
further advances. People ex rel. Ban- 
ner Land Co. v. State Tax Commis- 
sion, 155 N.E. 84, 244 N.Y. 159 [rearg 
den 155 N.E. 916, 244 N.Y. 604]. 

95. Metropolitan Trust Co. of 
City of New York v. State Tax Com- 
mission, 158 N.Y.S. 796, 172 App.Div. 
653 [rev on other grounds 115 N.E. 
1000, 220 N.Y. 344]. 

96. Metropolitan Trust Co. of 
City of New York v. State Tax Com- 
mission, supra. 

97. See statutory provisions; and 
Kerschensteiner v. Northern Michigan 
Land Co., 221 N.W. 322, 244 Mich. 403 
(where, however, the statute was not 
specifically referred to). 

98. See statutory provisions. 

99. See infra § 2285. 
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tional tax is not payable,? notwithstanding the new 
bonds bear a different rate of interest,” or a new 
date of payment,* or that an agreement between the 
interested parties provides for the conversion of the 
new bonds into preferred stock, where the conver- 
sion feature, under express notice to bondholders, is 
collateral to, and not a part of, the bonds and mort- 
gage;* but a new debt is created, and an additional 
tax is payable, where the subsequent bonds issued 
under the trust mortgage are sold in the market and 
the proceeds are used to pay and discharge matured 
bonds issued under such mortgage.® 
[§ 2278] e. Exempted Instrument.°® 
mortgage recording tax statutes have exempted from 
the tax certain mortgages,’ as for example, mort- ~ 
gages of real property of certain public, educational, 
charitable, and religious bodies,* and mortgages to 


a building and loan association.°® 
[§ 2279] 2. Securities. 


Some statutes permitting 
the recordation of securities and providing for the 


TAXATION 


[§§ 2277-2280 


curities are recorded refer to securities issued by 
foreign corporations or governments.*° : 

[§ 2280] 3. Transfers of Realty, Deeds, Bills of 
Sale, and Similar Instruments. In determining what 
instruments are subject to a tax imposed'by a statute 
providing that no deed, bill of sale, or other instru- 
ment of like character which conveys any real or per- 
sonal property or any interest in such property shall 
be received for record until a’ privilege or license 
tax, as specified, shall have been paid upon such in- 
strument before the same is offered for record, the 


statute must\be strictly construed against the power 


Some of the 


to tax and liberally in favor of a prospective taxpay- 
er,1! and it has been held that, in order to render an 
instrument subject to the tax, it must convey,*” or 
evidence a sale of,1® real or personal property or an 
interest in such property, and that, even in the ab- 


sence of an express exception, the statute does not 


payment of an excise or license tax before the se- 


1. People ex rel. Boston & M. R. R. 
v. Loughman, 238 N.Y.S. 27, 227 App. 
Div. 361 [aff 173 N.H. 844, 254 N.Y. 
513]; New York State Gas & Electric 
Corporation v. Gilchrist, 205 N.Y.S. 
501, 209 App.Div. 771 [aff 148 N.E. 
701, 240 N.Y. 552]. 

[a] Reason for rule.—‘‘Was there 

an additional ‘principal debt or ob- 
ligation’ to measure an additional tax 
upon the identical-mortgage? A debt 
is not merely a promise to pay money. 
It involves the relationship of debtor 
and creditor, of borrower and lender, 
and ordinarily signifies an exchange 
of cash for a promise to return it 
with an increment of interest. There 
was here the creation of no new re- 
lationship; there was no new creditor, 
no new debtor, no new loan. It must 
be remembered that it is the principal 
sum of a loan, not the interest to be 
paid thereupon, which measures a 
mortgage.tax. . <...«..‘Whenever..a 
further amount is to be advanced un- 
der the original mortgage,’ a tax 
measured by the advance, must be 
paid. No ‘further amount’ was ad- 
vanced under this mortgage.” New 
York State Gas & Electric Corporation 
v. Gilchrist, 205 N.Y.S. 501, 504, 209 
App.Div. 771. 
_ [{b] Decision explained.—‘‘We are 
about to hold that the mortgagor and 
the bondholders by an agreement 
which is not a covenant or made in 
pursuance of the mortgage, but is 
simply a private contract to which 
the state was not a party can keep an 
old indebtedness alive perpetually. 
We think we are committed to this 
position under the opinion in the lat- 
ter case [New York State Gas & Elec- 
tric Case, 205 N.Y.S. 501, 209 App. 
Div. 771]. There, the time within 
which the old debt matured was ex- 
tended materially and it was held 
that no further sum was advanced. 
It is not a distinguishing difference 
that in the one case the extension 
agreement is executed and carried out 
a few days before the old indebted- 
ness matured, and in the other a few 
days after.” People v. Loughman, 
238 N.Y.S. 27, 33, 227 App.Div. 361 [aff 
173 N.E. 844, 254 N.Y. 513). 

[ec] Fact that earlier bonds were 
due when exchange was made did not 
prevent the application of the above 
rule that no new debt was created and 
no new tax was payable. People ex 
‘rel. Boston & M. R. R. v. Loughman, 
238 N.Y.S. 27, 227 App.Div. 361 [aff 
173 N.E. 844, 254 N.Y. 513]. 

2. New York State Gas & Electric 
Corporation v. Gilchrist, 205 N.Y.S. 
501,.209 App.Div.. 771 [aff 148 N.E. 
701, 240 N.Y. 552]. 

3. New York State Gas & Electric 
Corporation v. Gilchrist, supra. 


4 People ex rel. Boston & M. R. R. 
Co. v. Loughman, 238 N.Y.S. 27, 227 
App.Div. 361 [aff 173 N.B. 844, 254 
INSY. 513]. 

5. People v. Boston & M. R. R., 195 
N.Y.S. 402, 202 App.Div. 54. 

[a] Reason for rule.—‘‘The trans- 
action consisted of the substitution of 
one ‘principal indebtedness’ in place 
of another. The defendant would 
read the statute as if it applied to an 
indebtedness which might be secured 
by the mortgage at any one time. 
The statute by its phraseology gives 
no intimation of such a purpose. The 
defendant says: ‘The tax is to be 
measured by the total debt secured.’ 
That is true, but not necessarily se- 
cured at any one time. I think em- 
phasis should be placed on the words 
‘principal indebtedness,’ and it is in 
respect to such an obligation ‘which 
under any contingency’ may be se- 
cured by the mortgage that the tax is 
imposed. An old debt or obligation 
has now come into existence, which 
is equally subject to taxation. If 
old bonds are paid with corporate 
earnings, and thereafter new bonds 
for the same amount are issued un- 
der the same mortgage to provide for 
equipment, clearly the new bonds are 
not exempt from the tax merely be- 
cause the mortgage indebtedness has 
not been increased. I do not see that 
it makes any difference whether the 
proceeds of the bonds are used to pay 
a former indebtedness, or to pay for 
new equipment, or any other purpose. 
In any event, it is a new debt or ob- 
ligation which the mortgage secures. 
The old debt has been destroyed. A 
new one has been created.” People vy. 
Boston & M. R.-Co., 195 NYS. ‘402, 
403. 202 App.Div. 54. 

[b] Decision explained.—‘“‘The 
statement in the opinion in .., 
[Boston & Maine Case, 195 N.Y.S. 402, 
202 App.Div. 54], in substance, that 
the new bonds were sold in the open 
market and the outstanding bonds 
paid in cash, was made upon a stipu- 
lation later found to be inaccurate. 
In fact, the new bonds were directly 
substituted for the old.” People vy. 


Loughman, 238 N.Y.S. 27, 33, 227 App. 


By 361 [aff 173 N.E. 844, 254 N.Y. 
6. Statutory exemption of supple- 
mental or additional mortgages see 
supra § 2276. 

Validity of exemption provisions 
see supra § 2274. ) 

7. See statutory provisions. 

8. See statutory provisions; and 
Union Trust Co. v. Common Council 
of the City of Detroit, 137 N.W. 122, 
170 Mich. 692 (where Pub. Acts (1911) 
No. 91 was involved). 


‘9. See statutory provisions; and 


apply to the transfer or assignment of a mortgage 
of,!* or of a vendor’s lien on,*® real property, or to a 


Louisville Gas & Wlectric Co. v. 
Shanks, 281 S.W. 1017, 213 Ky. 762 
{rev on other grounds 48 S.Ct. 423, 
277 U.S. 32, 72 L.Ed. 770]; Middendorf 
v. Goodale, 259 S.W. 59, 202 Ky. 118 
(both cases involving St. § 4019a-9). 

10. See statutory provisions; and 
Lee v. State Tax Commission of Ala- 
bama, 123 So. 6, 219 Ala. 513 (constru- 
ing Acts [1927] p 174 $§ 44-52). 

11. Jefferson County v. Smith, 125 
So. 401, 23 Ala.App. 427. 

12. State v. Williams, 106 So. 500, 
214 Ala. 89. 

[a] In Virginia (1) Tax Bill § 13, 
imposing a recording tax on deeds, 
applies only to deeds conveying prop- 
erty and therefore does not apply to 
an instrument which does not purport 
to convey-anything (Interstate R. Co, 
v. Roberts, 105 S.E. 4638, 127 Va. 688), 
(2) as, for example, an agreement be- 
tween a trust company and a railroad 
company, executed in connection with 
the purchase of rolling stock by the 
railroad company and attached to an 
instrument purporting to be a lease 
by the trust company of rolling stock 
to the railroad company, which agree- 
ment provided for the issuance to a 
third person by the trust company 
of certificates in a certain amount, on 
the deposit by such third person with 
the trust company. of a_ specified 
amount of money to be applied to 
the purchase of the rolling stock, 
and for the application by the trust 
company of the so-called rentals to 
the payment of such certificates and 
which agreement also obligated the 
trust company, in case of default by 
the railroad company, to take posses- 
sion of and sell the rolling stock and 
apply the proceeds to the payment of 
the certificates (Interstate R. Co. v. 
Roberts, supra). (3) In such case 
the instruments when read together 
constitute a “contract or agreement 
for the sale of rolling stock” and are 
taxable as such under Tax Bill § 13. 
Interstate R. Co. v. Roberts, supra. 

13. Garrison v. Hamlin, 109 So. 
106. 107, 215. Ala.- 39. 

“The ownership of the [personal] 
property or an interest in it must pass 
from the vendor to the vendee by a 
sale thereof, evidenced by the instru- 
ment, before this privilege tax can be 
imposed on the instrument, when of- 
fered for record.” Garrison vy. Ham- 
lin, supra. 

14. Jefferson County v.’ Smith, 125 


| So. 401, 23 Ala.App. 421. 


15. State v. Williams, 106 So. 500, 
214 Ala. 89. 

[a]. Reason for rule.—‘The ven- 
dor’s lien here assigned is not an es- 
tate or interest in land, but a mere 
equitable charge, a right in equity to 
subject the land to the payment of 


For later cases, developments and changes in the law see Annotations, same title and section number, 


~~ 


§§ 2280-2282] 


transfer or an assignment of a chattel mortgage,!° or 
of a contract of conditional sale of personal proper- 
_ty.*" An express exemption from the tax of deeds 
or instruments executed for a nominal consideration 
for the purpose of perfecting title to real estate con- 
tained in a statute imposing such a license or privi- 
lege tax is, of course, to be given effect,!§ and the 
view has been taken that the recording officer may 
aecept as prima facie correct recitals in a deed pre- 
sented for record, showing that such deed comes 
within the exemption,!® and such officer is protected 
where he acts in good faith even though subsequent 
to recordation it appears that such recitals are mis- 
leading and untrue.?° 

Transfers of Realty. It has been held that a stat- 
ute imposing a tax on all transfers of realty, payable 
before the deed is recorded, applies to transfers of 
realty included in the transfer by one railroad com- 
pany to another such company of all the properties 
of the transferor company.? 

Conveyance or Transfer on Sale. The question as 
to whether a stamp duty statute imposing a tax in 
respest of a “conveyance or transfer on sale” of 
property applies is whether after the execution of 
the instrument any property is vested ir the al- 


leged transferee which was not vested in him before 
the purchase price. It is in the na-,I). 
ture of an assignment of a chose in 
action. By the provisions of section 
6870, Code of 1923, choses in action 
are not included in the words ‘person- 


TAX ATION 


Potter v. Inland Rey. Com’rs, 10 
Exch. 147, 156 Reprint 392. 
Lyburn v. Warrington, 1 Stark 162, 2 
E.C.L. 69, 171 Reprint 434 (where the 
opposite result was reached); 
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such execution.22 

[§ 2281] D. Amount of Tax and Computation— 
1. In General. The rate and amount of a recording 
tax depend on the terms of the particular statute 
imposing the tax.?* In general the debt secured by 
the instrument is the measure,?* or the basis for the 
computation,”> of the tax, and under some statutes 
the tax is computable on the principal sum of the 
loan and not the interest to be paid thereon.?® The 
view has been taken that in general the determina- 
tion of the amount of indebtedness on which the 
tax is to be calculated is controlled by the provisions 
of the instrument involved, appearmg on the face 
thereof,?* which show the conditions when the in- 
atrument was executed,”* and, under some statutes, 
matters extrinsic the instrument may not usually 
be considered in determining the amount of the in- 
debtedness,”® but under other statutes in the case of 
a deed absolute on its face given as security the tax 
is computable on the amount of the principal debt 
secured and not on the consideration recited in the 
deed.*° Under most statutes the tax is payable only 
once.°! 

[§ 2282] 2. Instrument Given before Operative 
Date of Statute. Wherg there has been a failure to 
comply with provisions of the mortgage recording 
No. 91 [Comp. L. (1915) § 4268 et 
seq]); Detroit Land Contract Co. v. 
Green, 168 N.W. 494, 202 Mich. 464. = 


28. Shupert v. Edwards, 183 NW. 
57, 214 Mich. 333; Detroit Land Con- 


But see 


Inland 


al property’ in that particular article 
of the Code.’”’ State vy. Williams, 106 
So. 500, 501, 214 Ala.’ 89. 

[b] “Bill of sale.”—‘‘'We cannot 
agree, as suggested in one of the 
briefs of counsel for appellee, that the 
instrument here in question isa ‘bill 
of sale’ within’ the meaning of the 
above cited statute [Code (1923) § 
6870]. It is not a sale of an interest 
in property, real or personal, within 
the language of this act, but a mere 
transfer of a right to charge the real 
estate for the payment of the pur- 
chase price.” State v. Williams, 106 
So. 500, 501, 214 Ala. 89. 

16. Garrison v. Hamlin, 109 So. 
106, 215 Ala. 39. 

17. Garrison v. Hamlin, supra. 

18. Long v. Jasper Land Co., 117 
So. 210, 217 Ala. 593 (Gen. Acts [1927] 


Dp 139). 

19. Long v. Jasper Land Co., 
supra. 

20. See infra § 2305. 


21. State v. Louisville & N. R. Co., 
201 S.W. 738, 1389 Tenn. 406 (Revenue 
Act § 8). 3 

22. McCaughey v. Commissioner of 
Stamp Duties, 18 Austr.C.L.R. 475 
(Stamp Duties Act of 1908). 

[a] Construction and operation of 
particular statute.—(1) A deed made 
pursuant to a prior agreement, by 
which deed partners agreed to dis- 
solve the partnership and agreed to 
the sale by one partner of the firm 
assets to third persons, was not a 
conveyance within the meaning of the 
Stamp Duties Act of 1898. Me- 
Caughey v. Commissioner of Stamp 
Duties, 18 <Austr.C.L.R. 475. (2) 
Where a race course company trans- 
ferred its real estate by one instru- 
ment and its name, business, and good 
will by a separate agreement and for 
a further consideration, it was held 
that the value of the good will was 
separable from the value of the land, 
and that under the Stamp Duties Act 
of 1898 the stamp tax should be im- 
posed only upon the value of the land. 
Rosehill Racecourse Co. v. Commis- 
sioner of Stamp Duties, 3 Austr.C.L.R. 
393. (3) In England the assignment 
by deed of a share of the good will 
of a trade was a conveyance of prop- 
erty within the meaning of an early 
stamp act (55 George III c 184 sched 


Rev. Com’rs. v. Angus, 23 Q.B.D. 579 
(where, under statutory provisions 
imposing a stamp tax on a conveyance 
on sale, an agreement to transfer title 
to an hotel and its good will was held 
not to require a stamp). Compare 
Pemberton y. Vaughan, 10 A.&E.N.S. 
87, 59 E.C.L. 86 (where an agreement 
to give up possession of a house and 
a good will of a trade carried on there- 
in was held not to require a stamp). 

23. See statutory provisions; De- 

troit Land Contract Co. v. Green, 168 
N.W. 494, 202 Mich. 464; and cases 
passim this section and infra §§ 2282-— 
2290. 
24. People ex rel. Banner Land Co. 
v. State Tax Commission, 155 N.E. 84, 
244 N.Y. 159 [rearg den 155 N.E. 916, 
244 N.Y. 604). 

25. People ex rel. New York Title 
& Mortgage Co. v. State Tax Commis- 
sion, 221 N.Y.S. 646, 220 App.Div. 396 
[aff 157 N.E. 875, 245 N.Y. 603]. 

[a] In case of consolidation agree- 
ment between the mortgagor and a 
person who was the assignee of one of 
the consolidated mortgages and the 
mortgagee in the other consolidated 
mortgage, by which both the mort- 
gages and the bonds secured were con- 
solidated, a computation of the tax 
on the aggregate amount of such 
bonds was. upheld. People ex rel. 
Jewelers Bldg. Corporation v. State 
Tax Commission, 210 N.Y.S. 263, 214 
App.Div. 99 [aff 150 N.E. 539, 241 N. 
Y.S. 524]. 

[b] In Minnesota (1) under the 
provision of Gen. L. (1907) ¢ 328 § 2 
providing that a tax of fifty cents is 
hereby imposed on each hundred dol- 
lars, or major fraction thereof, se- 
cured by a mortgage, the proper tax 
on a mortgage of eight hundred and 
fifty dollars was four dollars. Chance 
v. Hawkinson, 167 N.W. 734, 140 Minn. 
250. (2) The legislature did not in- 
tend that the tax should be computed 
on the dollar or cent unit of the debt 
but upon the hundred dollar unit or a 
major fraction of that unit. Chance 
v. Hawkinson, supra. 

26. New York State Gas & Electric 
Corporation y. Gilchrist, 205 N.Y.S. 
501, 209 App.Div. 771 [aff 148 N.E, 
701, 240 N.Y. 552] (Tax L. § 253). 

27. Shupert v. Edwards, 183 N.W. 
57, 214 Mich. 333 (Pub. Acts [1911] 


tract Co. v. Green, 168 N.W. 494, 202 
Mich. 464. 

[a] Land purchase contract.—(1) 
Where the consideration named in a 
land contract is ‘Nineteen hundred 
dollars, tobe tothem duly paid ... 
as follows: One hundred dollars at 
date hereof, and remaining . . .”— 
the full amount of $1,900 is subject to 
the mortgage tax on land contracts, 
imposed by Pub. Acts 1911, No. 91, 8§ 
1, 2, and 3, on ‘‘amount secured there- 
by’’, the one hundred dollars, payable 
subsequent to execution of contract 
being secured thereby and hence tax- 
able. Detroit Land Contract Co. v. 
Green, 168 N.W. 494, 202 Mich. 464. 
(2) A land contract providing that 
purchaser agreed to pay a specified 
amount “in manner as follows, viz.: 
One thousand dollars in eash, the re- 
ceipt whereof is hereby* acknowl- 
edged,” and a. specified amount pay- 
able annually, showed on its face that 
the one thousand dollars had been 
paid before the execution of the con- 
tract, making such amount not sub- 
ject to tax required to be paid before 
registration of contract, under Comp. 
L. (1915) § 4268 et seq. Shupert v. 
Edwards, 183 N.W. 57, 214 Mich, 333. 

29. Detroit Land Contract Co. v. 
Green, 168 N.W. 494, 202 Mich. 464 
(Pub. Acts [1911] No. 91 §§ 1, 2, 3). 

[a] Indorsement on land purchase 
contract.—The county treasurer, in 
ascertaining the amount of mortgage 
tax he is required to collect under 
Pub. Acts (1911) No. 91, must be guid- 
ed by what appears on the face of the 
instrument, and cannot, under § 6, 
authorizing him to consider an affi- 
davit as to the amount secured by in- 
struments recorded before January 
1, 1912, consider a receipt on the back 
of a land contract executed in 1914. 
Detroit Land Contract Co. v. Green, 
168 N.W. 494, 202 Mich. 464, 

380. Engenmoen vy. Lutroe, 190 N. 
W. 894, 153 Minn. 409. 

31. Nuetzel v. Southern Bel! Tel. 
& Tel. Co., 295 S.W. 976, 220 Ky.. 632; 
Middendorf v. Goodale, 259 S.W. 59, 
202 Ky. 118 (both cases construing 
St. § 4019a9). 

Instrument recorded 
counties see infra § 2287. 

Taxability of assignments of -tax-. 
able instruments see supra § 2274. 


in several 
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tax statute so as to permit the computation of the 
tax on the amount actually due on an instrument 
executed before the operative date of the statute, 
the tax is not computable on the amount of the in- 
debtedness still unpaid where the instrument 1s 
presented for record after such operative date, but 
is computable as is the tax on instruments executed 
and recorded after such date, that is, on the amount 
secured as shown by the terms of the instrument.*? 

[§ 2283] 3. Mortgage for Indefinite Amount. 
Under a statutory provision that where the principal 
indebtedness which is secured, or which by any con- 
tingency may be secured, by a mortgage is not de- 
terminable from the terms and the required show- 
ing as to the maximum amount of the indebtedness 
is not made, the amount of the tax shall be meas- 
ured by the value of the property covered by the 
mortgage, the amount of a prior mortgage is not 
deductible in determining the value of the mort- 
gaged property for the purpose of imposing a re- 
cording tax in respect of a mortgage for future ad- 
vances.?* The principal indebtedness is not ren- 
dered indeterminable within the meaning of such 
statutory provision by a provision of the mortgage 
which renders subject to the mortgage lien certain 
expenses which are a mere incident to the principal 
indebtedness.** 

[§ 2284] 4. Supplemental or Additional Mort- 
gage. In the case of a supplemental mortgage given 
to correct or perfect, or issued pursuant to some pro- 
vision or covenant in, an earlier mortgage in re- 
spect of which the recording tax, if any was paya- 
ble, has been paid, or of an additional mortgage im- 
posing the lien thereof on property not covered by, 
or described in, such earlier mortgage, for the pur- 
pose of secvring the principal indebtedness secured 
or securable by the earlier mortgage, which is exempt 
_ from taxation under statute except in so far as the 
supplemental or additional mortgage creates or se- 
cures a new or further indebtedness or obligation,?*® 

32. People 'v. Moeller, 137 N.W. 
245, 171 Mich. 547 (Pub. Acts [1911]] 35. 


No. 91). 36. 
[a]. Where trust mortgage to se- 


TAXATION 


| 


103 N.E. 1131, 209 N.Y. 569]. 

See supra § 2276. 

See statutory provisions; 
People ex rel. Title Guarantee & Trust 


[§§ 2282-2286 


by the provisions of some statutes any recording 
tax which may be payable in respect of such supple- 
mental or additional mortgage is computable on the 
new or further indebtedness or obligation created 
or secured.?® In the case, however, of a mortgage 
which covers the same property as is covered by 
a prior recorded mortgage on which a so-called mort- 
gage recording tax has been paid, and which is not 
entitled to the benefit of such statutory exemption, 
the tax is usually computable on the full indebted- 
ness secured.** 

[§ 2285].5. Trust Mortgages Securing Bonds or 
Obligations.*®. Usually by statutory provision the 
amount of the recording tax in the case of a trust 
deed or mortgage securing bonds or other obligations 
is computable on the amount of such bonds or obli- 
gations.*® Under the construction given some of 
these statutes the tax is computable on the entire 
amount of the bonds to be issued*® and not merely on 
the amount of the bonds actually issued and nego- 
tiated at the time of the recordation of the trust 
deed or mortgage.*4 Under other statutes the 
amount is computable on the amount advanced and 
secured by the mortgage, if only a partial amount 
of the indebtedness has been advanced when the 
mortgage is presented for record,+? and when a 
further amount is advanced on, or secured by, the 
mortgage, an additional tax computable on the 
amount so advanced or secured is payable.** 

[§ 2286] 6. Mortgage on Property within and 
without State.** Under some statutes, where prop- 
erty covered by a mortgage is partly within and part- 
ly without the state, the amount of indebtedness or 
advances seeured by the mortgage, on which the tax is 
computable, is that amount which bears the same 
relation to the total indebtedness secured as the’ 
net value of the mortgaged property within the state 
bears to the net value of all the mortgaged prop- 
erty,*® and some of these statutes provide that in 
determining the separate values of the property 
Co. v. Commonwealth, supra. 

42. See statutory provisions; and 


Kerschensteiner v. Northern Michigan 
Land Co., 221 N.W. 322, 244 Mich. 403 


and 


eis icses | 


cure bonds was recorded prior to the 
operative *date of the mortgage re- 
cording tax statute and was not 
brought within the operation of such 
statute by a compliance with statu- 
tory provisions applicable to prior 
recorded mortgages, it was held that 
before such mortgage, and a later 
mortgage extending the lien of the 
indebtedness to property in a county 
in which neither mortgage had been 
recorded, could be recorded in such 
county, a tax computable on the 
amount of bonds issued both before 
and after such operative date must 
be paid. Economy Power Co. v. 
Daskam, 140 N.W. 466, 174 Mich. 402. 

33. People ex rel. Park Row Realty 
Co. v. Saxe. 167 N.Y.S. 509, 180 App. 
Div. 103 [aff (1st case) 119 N.E. 1070, 
222 N.Y. 659, rearg den (2d case) 119 
N.E,. 1070, 222 N.Y. 723]. 

34. People ex rel. Title Guarantee 
& Trust Co. v. Grifenhagen, 141 N.Y.S. 
1044, 156 App,Div. 854 [aff 103 N.E. 
1131, 209 N.Y. 569]. 

{a] Thus a stipulation in a mort- 
gage that expenses in protecting the 
lien shall be secured by the mortgage 
did not render the principal indebted- 
ness indeterminable, within Tax L. § 
256, authorizing the computation of 
the tax on the value of the property, 
where the: principal indebtedness is 
not determinable. People ex rel. Title 
Guarantee & Trust Co. v. Grifenhagen, 
141 N.Y.S. 1044, 156 App.Div. 854 [aff 


Co. v. Ruoff, 145 N.Y.S. 80, 159 App. 
Div. 819 (where provisions of Tax.L. 
§ 255 as to supplemental mortgage 
recorded for ‘correcting or perfect- 
ing” an earlier mortgage were con- 
sidered); Cooke v. Coronado Oil Co., 
240 P. 739, 112 Okl. 240 (where Comp, 
St. (1921) § 9590 was considered). 

37. People ex rel. U. S. Title Guar- 
anty Co. v. State Tax Commission, 129 
N.E. 222, 230 N.Y. 102. 

[a] Rule applied to a new mort- 
gage which secured a larger amount 
than was secured by, and which was 
for a longer term than, the prior 
mortgage. People ex rel. U. S. Title 
Guaranty Co. v. State Tax Commis- 
sion, 129 N.H. 222, 230 N.Y. 102. 

33. Mortgage given before opera- 
tive date of statute see supra § 2282. 

39. See statutory provisions; and 
Saville v. Virginia Ry. & Power Co., 
76 S.E. 954, 114 Va. 444 (construing 
Tax Bill § 18). 

[a] Principal amount.—The tax on 
deeds of trust and mortgages should 
be, under the proper construction of 
the statute providing therefor, com- 
puted on the principal amount of the 
bond or other obligations secured by 
such deeds of trust or mortgages. 
Virginia Blue Ridge Ry. v. Kidd, 91 S. 
E. 1075, 120 Va. 426. 

40. Pocahontas Consol. 
Co. v. Commonwealth, 73 S.B. 446, 113 
Va. 108. 


41. Pocahontas Consol. Collieries 


Collieries | 


(where, however, the statute was not 
specifically referred to). [ 

43. See statutory provisions; and 
People ex rel. Boston & M. R. cae 
Loughman, 238 N.Y.S. 27, 227 App. 
Div. 361 [aff 173 N.H. 844, 254 N.Y. 
513] (statute construed). 

[a] In Michigan (1) under Pub. 
Acts (1911) No. 91, where bonds total- 
ing eleven million dollars and desig- 
nated series A and B had been issued 
and the tax paid thereon, a subsequent 
bond issue, designated series C, in 
the amount of ten million dollars, was 
taxable on the basis of ten million 
dollars and not on the basis only of 
the increased indebtedness which was 
but five million four thousand dollars, 
part of the prior issue A having been 
discharged and canceled (Steel & 
Tube Co. of America v. Board of 
State Tax Com’rs of State of Michi- 
gan, 195 N.W. 680, 225 Mich. 59); (2) 
nor would the fact that some series C 
bonds were exchanged for outstand- 
ing series A bonds relieve from pay- 
ment of the tax on such portion of 
the series C bonds, the holders of 
series A bonds not being required by 
the mortgage to exchange them for 
series C bonds (Steel & Tube Co. of 


America v. Board of State Tax Com’rs 
of State of Michigan, supra). 


44. Authority to make, and pro- 
Matra for, apportionment see infra 


45. See statutory provisions. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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.Inortgage liens.—Under an 
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within and without the state, only the tangible prop- 
erty, real and personal, shall be considered,*® ex- 
cept that leases of real property shall be deemed 
The actual or market value 
of leases covered by the mortgage governs in making 
the apportionment under such provisions,*® and 
while it has been held that, under the particular cir- 
cumstances, it was proper to adopt as the value of 
a lease covered by the mortgage the cost of im- 
provements made by the mortgagor lessee to make 
the property peculiarly valuable with relation to 
the mortgagor’s business, less depreciation, particu- 
larly where the amount fixed was the same as that 
at which at the time of the determination the value 
of the lease was represented on the books of the 
mortgagor,*® it is improper to adopt such valuation 
as so shown on the mortgagor’s books without con- 
sidering other matters which affect the value of the 


tangible property.*7? 


lease.°° 


[a] Deduction of amount of prior 
earlier 
provision of Tax L. § 260 that, in 
making the apportionment, the state 
board of tax commissioners shall take 
into consideration the amount of all 
prior encumbrances on the property, it 
was held that prior liens should be 
deducted. People ex rel. American Ice 
Co. v. State Board of Tax Com’rs, 138 
N.Y.S. 344, 153 App.Div. 532 [rev on 
preak grounds 101 N.E. 1115, 207 N.Y. 


[b] What proverty “covered” by 
mortgage.—(1) ‘In order to be cov- 
ered by the mortgage [within the 
meaning of Tax L. § 260], it was not 
only necessary that the property be 
included in the description of the real 
property mortgage, but also that the 
mortgage be executed by an authority 
which had the power to create a legal 
lien thereon.’’ People v. State Board 
of Tax, Com’rs, 188 N.Y.S. 344, 348, 
153 App.Div. 532 [rev on dis op of 
Lyon, J., below 101 N.H. 1115, 207 N. 
Y. 766] (per Lyon, J.). (2) Real 
property outside the state may prop- 
erly be excluded in making the appor- 
tionment where the mortgage was not 
executed by the corporation which 
had title to such real property and 
hence was not a legal lien thereon. 
People ex rel. American Ice Co. v. 
State Board of Tax Com’rs, 138 N.Y.S. 
344, 153 App.Div. 532 [rev on dis op 
of Lyon, J., below 101 N.E. 1115, 207 
N.Y. 766] (per Lyon, J.). 

46. See statutory provisions. 

[a] Purpose of statute.—(1) “The 
obvious purpose of the Legislature 
was to exclude, not personal property 
of a tangible form, but franchise 
values existing in foreign jurisdic- 
tions, and which might operate to 
practically defeat the operation of 
the recording tax upon real property 
in our own state.’’ People v. Byrnes, 
147 N.Y.S. 465, 468, 162 App.Div. 223. 
(2) “In determining as to the intent 
of the Legislature in the use of the 
word ‘tangible’ it is proper to consid- 
er that the conceded purpose of the 
restriction to tangible property was 
to avoid the practice then becoming 
prevalent of removing bonds and 
stocks from the State in order to re- 
duce the mortgage tax.” People v. 
State Board of Tax Commissioners, 
138 N.Y.S. 344, 153 App.Div. 532, 539 
[rev on other grounds 101 N.E. 1115, 
207 N.Y. 766]. 

{[b] “angible property,” as used 
in such statutory provision [Tax L. § 
260] (1) has been construed to mean 
property “which may be | seen, 
weighed, measured, and estimated by 
the physical senses.’’ People ex rel. 
Astor Trust Co. v. State Tax Commis- 
sion, 160 N.Y.S. 854, 174 App.Div. 320. 
(2) Even before Tax L. § 260 con- 
tained the modifying words “real and 


personal’ subsequently added to-‘‘tan-- 


TAX ATION 


panies.>* 


a further tax.>> 


No real property outside state. 
for apportionment have no application where the 
mortgagor has no real property outside the state.54 

Apportionment confined to certain mortgages. 
Certain mortgage recording tax statutes, which are 
construed to impose a privilege tax,®°? limit provi- 
sions: as. to apportionment to mortgages on the 
property of railroad and other internal improve- 
ment cgmpanies®* and do not apply to other com- 


[61 C.J.] 1551 


Such provisions 


[§ 2287] 7- Instrument Recorded in More than 
One County. Where the mortgage tax was paid 
when the instrument was recorded in one county, 
under some statutes at least, such instrument may 
be recorded in other counties without payment of 


[§ 2288] 8. Deeds or Similar Conveyances, and 
Contracts for, or Sales of; Land. The rate and 


amount of a tax on the recordation of a deed of 


gible property” which was to be con- 
sidered in making the apportionment, 
it was held that tangible property in- 
cluded tangible personal property. 
People ex rel. Astor Trust Co. v. State 
Tax Commission, supra; People ex 
rel. Cleveland & Buffalo Transit Co. v. 
Byrnes, 147 N.Y.S. 465, 162 App.Div. 
223. (3) <As to leases see infra text 
and note 47. 

[ec] Wessels (1) were regarded as 
tangible property which was taken in- 
to consideration in making the ap- 
portionment under Tax L. § 260, even 
before such section contained the 
modifying words ‘real and personal” 
subsequently added to “tangible 
property.” People ex rel. Astor Trust 
Co. v. State Tax Commission, 160 N.Y. 
S. 854, 174 App.Div. 320; People ex rel. 
Cleveland & Buffalo Transit Co. v. 
Byrnes, 147 N.Y.S. 465, 162 App.Div. 
223 (vessels located outside the state). 
(2) The situs of vessels for purposes 
of such apportionment was in the 
state in which the mortgagor was 
domiciled and in which they were en- 
rolled and a mortgage thereon must 
be recorded, where they had not ac- 
quired an actual situs elsewhere, al- 
though they were used chiefly out- 
side such state. People ex rel. Astor 
Trust Co. v. State Tax Commission, 
supra (vessels located within the 
state). See People ex rel. Cleveland 
& Buffalo Transit Co. v. Byrnes, supra 
(mortgagor domiciled outside the 
state). 

[d] Stocks and bonds.—(1) In the 
case of a mortgage which is a lien 
upon real property and stock and 
bonds held by the mortgagor, the 
stocks and bonds are not ‘tangible 
property” within the meaning of Tax 
L. § 260 (People ex rel. Terminals & 
Transportation Corporation of Amer- 
ica v. State Tax Commission, 173 N.E. 
562, 254 N.Y. 401), (2) and where such 
stocks and bonds are located outside 
the state they may not be considered 
for the purpose of reducing. the 
amount of the mortgage indebtedness 
on which the tax is computable (Peo- 
ple ex rel. Terminals & Transporta- 
tion Corporation of America v. State 
Tax Commission, supra). |. 

47. See statutory provisions. 

[a] Effect of  exception.—That 
mortgage recording tax law (Tax L. 
§ 260) provided that leases of real 
property should be deemed tangible 
property indicated legislative inten- 
tion to exclude other intangibles from 
consideration in making an appor- 
tionment. People ex rel. Terminals & 
Transportation Corporation of Amer- 
ica v. State Tax Commission, 173 N.E. 

N.Y. 461. 

[b] statutory provision.— 
(1) Even before Tax L. § 260 classi- 
fied leases of real property as tangible 
property such leases were regarded 
as “tangible property” to be consid- 
ered in making the apportionment un- 


der such section. People ex rel. 
American Ice Co. v. State Board of 
Tax Com’rs, 188 N.Y.S. 344, 153 App: 
Div. 532 [rev on other grounds 101 
N.E. 1115, 207 N.Y. 766]. (2). “As al- 
so bearing upon the question [as to 
the meaning of ‘tangible property’], 
it is a matter of common knowledge 
that certain of the principal railroads 
within this State were being operated 
under leases for long periods of time 
upon which mortgages were being 
given. It would hardly be reasonable 
to hold that by the use of the word 
‘tangible’ the Legislature intended to 
release mortgages upon leases of real 
property from taxation in plain con- 
tradiction of the provisions of section 
253 of the Tax Law, which provided 
that a tax is imposed upon the prin- 
cipal debt which under any con- 
tingency may be secured by mortgage 
on real property situated within this 
State.” People v. State Board of Tax 
Commissioners, 138 N.Y.S. 344, 153 
App.Div. 532, 539 [rev on other 
grounds 101 N.H. 1115, 207 N.Y. 766]. 

48. People ex rel. U. S. Rubber Co. 
v. Knapp, 133 N.E. 429, 232 N.Y. 153 
[motion den 135 N.E. 921, 233 N.Y. 
568]; People ex rel. Gorham Mfg. Co. 
v. State Tax Commission, 189 N.Y.S. 
241, 197 App.Div. 852; 

49. People ex rel. Gorham Mfg. Co. 
v. State Tax Commission, 189 N.Y.S. 
241, 197 App.Div. 852. 

50. People ex rel. U. S. Rubber Co. 
v. Knanvp, 133 N.H. 429, 282 N.Y: 153 
[amendment den 135 N.E. 921, 233 N. 
1568: 
it Nike 9 as to value see infra § 

51. People ex rel. Terminals & 
Transportation Corporation of Amer- 
ica v. State Tax Commission, 173 N.E. 
562, 254 N.Y. 401. 

52. Nature of tax in general see 
supra § 2270. 

53. Pocahontas Consol. Collieries 
Co. v. Commonwealth, 73 S.E. 446, 113 
Va. 108 (where method of apportion- 
ment is shown). 

Validity of classification under stat- 
ute see supra § 2271 note 30 [dad]. 

54. Pocahontas Consol. Collieries 
Co. v. Commonwealth, 73 S.E. 446, 113 
Va. 108. 

{a] Thus, under a statute impos- 
ing a tax on the recordation of deeds 
of trust to-be assessed and based on 
the amount of bonds secured thereby, 
the tax on a deed of trust executed by 
a mining corporation on property 
partly within and partly outside the 
state to secure bonds was properly 
assessed on the full amount of the 
bonds secured without deduction for 
the property outside the state. Poca- 
hontas Consol. Collieries Co. v. Com- 
monwealth, 73 S.H. 446, 113 Va. 108. 

55. Hastern Dakota Hlectric Co. v. 
Kirlin, 205 N.W. 338, 48 S.D. 462 (where 
L. [1919] ¢ 118 was involved). 
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real estate depend on the terms of the particular 
statute imposing the tax®® and, under some statutes 
imposing a tax on the recordation of a contract or 
agreement relating to rolling stock or equipment, 
the tax is computable on the amount contracted 
fore 

Deed recorded in more than one county. In the 
case of a tax imposed by some statutes on the trans- 
fer of real property, payable before the deed is re- 
corded, after the tax has been paid in the county in 
which the deed is first presented for record the 
deed may be recorded in other counties without the 
payment of a further tax.°® 

Levy of privilege tax on sales of land. The levy 
of a tax on privileges in general terms by a county 
court does not, it has been held, embrace a tax on 
land sales.®° 

[§ 2289] 9. Securities. To determine the amount 
of the tax under a statute permitting the recorda- 
tion of certain securities and imposing an excise or 
privilege tax on such recordation, the terms of the 
statute must be examined.°° 

[§ 2290] 10. Authority and Proceedings to Deter- 
mine. Some statutes confer on the state tax board 
or commission the authority to determine the amount 
of the indebtedness or advances secured by a mort- 
gage, on which the tax is computable, where the 
property covered by the mortgage is located part- 
ly within and partly without the state.64 Such a 
statute has been so construed as to authorize such 
board or commission so to fix the amount of the in- 
debtedness or advances for the purpose of computing 
an additional tax as advances on a recorded trust 
mortgage securing bonds are made, notwithstanding 
the statute does not specifically confer such au- 
thority. In a proceeding before the state board or 
commission for an apportionment under such stat- 

56. See statutory provisions. 


[a] In Alabama (1) under Gen. 


Acts (1923) p 318, the tax in respect] imposed. 


TAX ATION 


of security provided for by the equip- 63. 
ment trust agreement may not be 
Interstate R. Co. v. Roberts, 
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ute®* the question as to value is usually one of fact 
for the board or commission.** In such proceedings 
usually opinion evidence of experts as to value is 
competent®® but is not conclusive.®® So also, there 
is authority for the view that in such proceeding evi- 
dence of the cost of property involved,°’ including, 
in the case of a mortgage covering leased property, 
the cost of improvements made by the lessee mort- 
gagor,®® is competent, but such evidence is not con- 
clusive.°® In general the weight and value of all 
such evidence is ex¢lusively for the commissions to 
determine.*® 

Tax on recordation of securities. Under a statute 
permitting the recordation of certain securities by 
the owner and imposing an excise or privilege tax 
on such recordation, based on the value of the se- 
curities, and fixing the value of shares of stock hav- 
ing no nominal or par value unless the actual value 
is shown affirmatively to the satisfaction of specified 
state officers, it has been held, in view of another 
statutory provision that all assessments of privileges 
and franchises shall be made in exact proportion to 
the fair and reasonable market value, that the spec- 
ified officers are not bound by a valuation of stock 
having no nominal or par value, made by the own- 
er,7? and that such officers have authority to make 
an investigation as to the reasonable and fair market 
value of such stock.7? 

Effect of determination and review.. Under some 
statutes, in the case of a trust mortgage securing 
bonds covering property partly within and partly 
without the state, in the absence of fraud or clear 
mistake, the determination of the state board which 
has authority to make the apportionment for the 
purpose of computing the tax is final in so far as it. 
makes an apportionment in respect of a particular 
advance under the mortgage,7? and such board may 
Amount and valuation where 


mortgaged property within and with- 
out state in general see supra § 2286. 


of a deed admitted to record is based 
on the value of the property conveyed 
(State v. Stiles, 102 So. 901, 212 Ala. 
468) (2) without deduction for a mort- 
gage on the property, the proviso 
against the construction of the act 
to require the payment of a privilege 
tax on “mortgages; deeds of trust or 
other instruments in the nature of a 
mortgage or deeds or other instru- 
ments with vendor’s lien” being a 
mere precautionary measure to obvi- 
ate a double tax in respect of vendor’s 
lien deeds subject to a like tax under 
Gen: « Aets; (1919). p- 420. ¢State. ‘v. 
Stiles, supra). (3) In reaching its 
conclusion the court considered a mes- 
sage of the governor of the state, sent 
to the legislature pending the enact- 
ment of the statute, suggesting the 
proviso and the purpose of the pro- 
viso. Blue v. Stiles, 102 So. 901, 212 
Ala. 468. 

[b] In Virginia the change in Tax 
L. § 13, imposing a tax on real estate 
deeds admitted to record, made by Act 
March 17, 1910 (Acts [1910] ec 315), 
did not increase the amount due for 
recordation of deeds, and the section 
as amended is in legal effect the same 
as before the amendment. Petition of 
Saville, 70 S.H. 850, 111 Va. 832. 

57. See statutory provisions. 

[a] Lease and equipmens trust 
agreement.—Where two papers were 
filed by a railroad with the clerk for 
recordation, one a so-called lease and 
the other an instrument providing for 
the issuance of equipment trust cer- 
tificates, under Tax Bill § 13 the tax 
was computable only on the total 
price of the rolling stock and an ad- 
ditional amount based on the amount 


105 S.E. 463, 127 Va. 688. 
58. State v. Louisville & N. R. Co., 


201 S.W. 738, 139 Tenn. 406 (tax 
under Revenue Act § 8). 
59. Clarke v. Montague, 3 Lea 


(Tenn.) 274. 

60. See statutory provisions; and 
Lee v. State Tax Commission of Ala- 
bama, 123 So. 6, 219 Ala. 513 (constru- 
ing Acts [1927] pp 139, 174, §§ 44-52). 

61. See statutory provisions. 

[a] Determination as to property 
covered by mortgage.—(1) In de- 
termining whether a mortgage ‘“cov- 
ered” certain real property outside the 
State where the mortgage was not 
executed by the corporation which 
had title to the property, the state 
board which has jurisdiction under 
Tax L. § 260 may not sit as a court of 
equity and determine whether, by rea- 
son of certain alleged equities, the 
mortgage might be regarded as a lien 
on the property. People ex rel. 
American Ice Co. v. State Board of 
Tax Com’rs, 138 N.Y.S. 344, 153 App. 
Div. 532 [rev on dis op of Lyon, J., 
below 101 N.E. 1115, 207 N.Y. 766] 
(per Lyon, J.). (2) In such case the 
board need not wait until a court of 
equity determines whether the mort- 
gage covered, in equity, such real 
property but may act on the fact that 
no legal lien was created by the mort- 
gage. People ex rel. American Ice Co. 
v. State Board of Tax Com’rs, supra. 

62. People ex rel. Buffalo & L. BE. 
Traction Co. v. State Board of Tax 
Com’rs of State of New York, 129 N.Y. 
S. 799, 144 App.Div. 812 [aff 96 N.E. 
1126, 203 N.Y. 565]. 

Amount of tax cn trust mortgage in 
general see supra § 2285. 


64. People ex rel. Gorham Mfg. Co. 
v. State Tax Commission, 189 N.Y.S. 
241, 197 App.Div. 852. 

65. People ex rel. Gorham Mfg. Co. 
v. State Tax Commission, supra. 

66. People ex rel. Gorham Mfg. Co. 
v. State Tax Commission, supra. 

67. People ex rel. Gorham Mfg. Co. 
v. State Tax Commission, supra. 

68. People ex rel. Gorham Mfg. Co. 
v. State Tax Commission, supra. 

69. People ex rel. U. S. Rubber Co. 
v. Knapp, 133 N.E. 429, 232 N.Y. 153 
[motion den 135 N.E. 921, 233 N.Y. 
568]; People ex rel. Gorham Mfg. Co. 
v. State Tax Commission, 189 N.Y.S. 
241, 197 App.Div. 852. 

70. People ex rel. Gorham Mfg. Co. 
v. State Tax Commission, supra. 

[a] Mortgage covering lessee’s in-. 
terest.— Where a lessee carried on its 
books as the value of its leases the 
cost of improvements made by it less: 
depreciation, and in a proceeding be- 
fore the state tax commission to fix 
the amount of a tax on a mortgage 
executed by it covering such leases, 
submitted affidavits of experts as toa 
different value, the commission did 
not err in refusing to accept such ex- 
pert opinions, where it weighed them 
in connection with the cost of the im- 
provements and fixed the actual or 
market value at such cost less depre- 
ciation. People ex rel. Gorham Mfg. 
Co. v. State Tax Commission, 189 N.Y. 
S. 241, 197 App.Div. 852. 

71. Lee v. State Tax Commission 
of Alabama, 123 So. 6, 219 Ala. 513. 

72. Lee vy. State Tax Commission 
of Alabama, supra. 

73. People ex rel. Buffalo & L. Ey 
Traction Co. v. State Board of Tax 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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not of its own motion annul such determination, and 
make a different apportionment, in respect of such 
advance;** but an apportionment in respect of a 
particular advance is not controlling in respect of 
subsequent advances and the board is authorized to 
make an apportionment based on relative values as 
they appear when the amount of a particular addi- 
tional tax is-to be determined.*® 

[§ 2291] E. Who Liable for Tax.7® Some stat- 
utes specifically provide for payment of the mort- 
gage recording tax by the mortgagee*? while others 
do not make specific provision as to who shall pay 
the tax,7® but even though such provision is not made 
the view has been taken that it is the duty of the 
mortgagee to pay the tax.7® So, in the case of an 
executory contract for the sale of real property, the 
view has been taken that the obligation to pay the 
recording tax rests on the vendor even in the absence 
of specific statutory provision in that regard,®° and 
where the purchaser has been compelled to pay the 
tax, as a result of the statutory provision rendering 
the contract unenforceable and inadmissible in evi- 
dence if the tax has not been paid,’! he may recover 
the amount of the tax from the vendor’? or the 
court may provide, in the decree in an equity suit 
in the course of which the purchaser has been re- 
quired to pay the tax, that the vendor shall repay 
the amount as costs, under a statute providing that 
in an equity suit where no special provision is made 
by law the costs shall be paid by such party as the 
court shall direct.8° While the view: has been ex- 
pressed that a statute providing for a mortgage re- 
cording tax should be strictly construed in favor of 
a person whom it is sought to charge with the pay- 
ment of the tax,$* it has been laid down in general 
terms that if the statute makes no specific provision 
as te which party shall pay the tax the actor in the 
particular transaction is under a duty to pay.®® 

Agreement between parties. Where the applica- 
ble statute makes no provision as to who shall pay 
the mortgage recording tax, the parties to a taxable 
contraet or instrument may properly agree as to. who 
shall pay,8® and the view has also been taken that 
the fact that the applicable statute requires the 
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lender to pay the recording tax does not preclude 
him from contracting with the borrower as to who 
shall pay the tax.’? 

Effect of requiring payment by party other than 
one designated in statute. Notwithstanding a statu- 
tory provision for payment of the tax by the mort- 
gagee, the court has declined to cancel the mortgage 
on the alleged ground that the mortgagor was re- 
quired to pay the tax, where the tax was paid by an 
agent of the mortgagee in the first instance and an 
agent of the mortgagor indirectly and voluntarily 
made reimbursement for the tax out of funds of the . 
mortgagor.§§ ’ 

[§ 2292] F. Payment.8® The fact that an instru- 
ment subject to a mortgage recording tax is recorded 
has been regarded as evidence of payment of the 
tax in view of a statutory provision that the tax 
shall be paid and collected before the instrument is 
recorded.®® Where a railroad pays a transfer tax 
on its property extending through several counties, 
the tax need be paid only to the clerk of the county 
court of the county in which the deed to the land 
involved is first registered.°1 

[§ 2293] G. Collection and Enforcement. Provi- 
sions in a statute imposing a mortgage recording or 
registration tax requiring payment of the tax on or 
before the recordation or registration of the instru- 
ment involved,®? rendering unenforceable and inad- 
missible in evidence instruments in respect of which 
the mortgage recording tax has not been paid,®* or 
prohibiting the release, or discharge of record, of 
instruments in respect of which the mortgage re- 
cording tax has not been paid®+ create practical 
methods for collecting or enforcing the tax. In some 
jurisdictions the affirmative remedies of the state- 
to enforce the payment of such tax are confined to 
those provided for by the statute which imposes the 
taxes 

Tax on transfer of real property. In a suit in 
equity to collect a tax imposed by statute on the 
transfer of real property, computable on the amount 
of consideration not less than the value of the prop- 
erty, a failure to allege the value of the property 


Com’rs of State of New York. 129/j 


N.Y.S. 799, 144 App.Div. 812 [aff 96 
N,E. 1126, 203 N.Y. 565]. 

Ya. Peeple ex rel. Buffalo & L. E. 
Traction Co. v. State Board of Tax 
Commissioners, supra. 

75. People ex rel. Buffalo & L. E. 
Traction Co. v. State Board of Tax 
Commissioners, supra. 

76. hiability of recording officer 
for tax which he has failed to collect 
see infra § 2305. 

Validity of retroactive statute im- 
posing liability see supra § 2271. 

77. See statutory provisions. 

7g. See Lassman v. Jacobson, 146 
N.W. 350, 125 Minn. 218, 51 L.R.A.N.S. 
465, Ann.Cas.1916C 774 (L. [1907] ¢ 
328 [Gen. St. (1913) §§ 2301—2309}). 

79, Mason v. Fichner, 139 N.W. 
485, 120 Minn. 185. 

80. Macdonald v. Betts, 225 N.W. 
1, 246 Mich. 585 (Comp. L. [1915] § 
4268 et seq). 

81. Effect of such statutory provi- 
sion in general see infra § 2298. 

82. Macdonald v. Betts, 225 N.W. 1, 
246 Mich. 585. 

83. Macdonald v. Betts, supra. 

84. People v. Union Bag, etce., Co., 
118 N.Y.S. 456, 63 Misc. 132. 3 

85. People v. Trust Co. of Argerica, 
102 N.E. 578, 208 N.Y. 463. 

fa] Advances on trust mortgages 
after operative date of statute.—The 
trustee under a trust mortgage has 
been held liable for a tax imposed in 
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respect of advances under a trust 
mortgage, made before the operative 
date of the statute imposing the tax, 
although the mortgage was recorded 
before such date, where the trustee 
certified additional bonds and deliv- 
ered them to the mortgagor for issue. 
People v. Trust Co. of America, 102 
N.B. 578, 208 N.Y. 463 (L. [1896] c¢ 
532 § 301). Compare People v. Trust 
Co. of America, 98 N.E. 207, 205 N.Y. 
74 (where, however, the complaint did 
not state that the trustee certified 
bonds and delivered them for issue or 
that the trustee made advances). 

86. Lassman v. Jacobson, 146 N. 
W. 350, 125 Minn. 218, 51 L.R.A.N.S. 
465, Ann.Cas.1916C 774. 

87. Crosland v. Federal Land Bank 
of New Orleans, 93 So. 7, 207 Ala. 456 
[rev on other grounds 43 S.Ct. 385, 
261 U.S. 374, es i 29 A.L.R. 
1 Gen. St. [1919] p . 

oe anes Teeter, 248 P. 584, 121 
Okl. 154. 

89. Cross references: 

Effect of nonpayment see infra §§ 

2296-2302. 

Enforcement of tax in general see in- 

fra § 2293. 

Person liable for tax see supra § 2291. 

90. Shapero v. Picard, 209 N.W. 
576, 235 Mich. 481. 

91. State v. Louisville & N. R. Co., 
201 S.W. 738, 139 Tenn. 406. 

92. Federal Land Bank of New 
Orleans v. Crosland, 43 S.Ct. 385, 261 


U.S. 374, 67 L.Ed. 703, 29 A.L.R. 4; 
Van Dam vy. Bakker, 202 N.W. 343, 162 
Minn. 124; Engenmoen v. Lutroe, 190 
N.W. 894, 153 Minn. 409; Mutual Life 
Ins. Co. of New York v. Nicholas, 128 
N.Y.S. 902, 144 App.Div. 95. 

93. Macdonald v. Betts, 225 N.W. 1, 
246 Mich. 585; Rodenhouse y. De 
Golia, 164 N.W. 488, 198 Mich. 402; 
Mooty v. Union Bond & Mortgage Co., 
231 N.W. 406, 180 Minn. 550; Van Dam 
v. Bakker, 202 N.W. 3438, 162 Minn. 
124; Engenmoen vy. Lutroe, 190 N.W. 
894, 153 Minn. 409. 

Operation and effect of statute in 
general see infra §§ 2298-2301. 

94. Macdonald v. Betts, 225 N.W. 1, 
246 Mich. 585. 

Overation and effect of statute in 
general see infra § 2302. 

95. See case infra this note. 

{a] In New York (1) the proper 
remedies are those provided for by 
Tax L. § 266, which usually are an 
action by the attorney-general to sell 
the mortgage or an action by him to 
recover from the mortgagee, his as- 
signees or successors in interest _per- 
sonally. Adelphi Homes Co. y. State 
Tax Commission, 214 N.Y.S. 296, 216 
App.Div. 773. (2) <A statutory sub- 
mission of a controversy by the mort- 
gagor and the state tax commission 
on an agreed statement of facts is not 
a proper proceeding. Adelphi Homes 
Co. v. State Tax Commission, supra. 
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does not render the bill insufficient.°* In such suit 
the value stated in the deed is only prima facie evi- 
dence of the true value,®? and any value stated in 
the bill is subject to be controverted by proof.®® 

[§ 2294] H. Penalties. Some statutes imposing 
a mortgage recording tax make no provision for a 
penalty in case of failure to record an instrument 
subject to the tax and to pay the tax. 

Remission of penalty. Some statutes specifically 
authorize administrative officers to remit penalties 
in the case of instruments which are subject to a 


_ tax recorded in good faith where such instrument 


has been held nontaxable or has been taxed at one 
amount and it later appears that it was taxable, or 
taxable at a greater amount.t 

[§ 2295] I. Exemption from Other Taxation.” 
Most, if not all, of the statutes imposing mortgage 
recording taxes provide for the exemption from oth- 
er taxation of instruments in respect of which the 
recording or registration tax has been paid,* and it 
has been held that such a provision exempts such 
instruments from all ad valorem taxes,* including 
municipal taxation.” Some of these exemption pro- 
visions except from their operation mortgages owned 
by certain specified entities.® 

[§ 2296] J. Effect of Nonpayment’—1. In Gen- 
eral. Failure to pay the mortgage recording tax 
does not invalidate a contract or instrument subject 
to the tax® or the assignment of such a contract,?® 
at least in the absence of a purpose to evade pay- 
ment of the tax;1° and nonpayment does not di- 
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vest, or render nugatory, the legal rights of the 
parties to such instrument or contract’? or oth- 
erwise affect such rights,12 except that certain stat- 
utory prohibitions against the enforcement, and 
admissibility in evidence, of an instrument in re- 
spect of which the required tax has not been paid 
suspend such rights or otherwise subject them to 
certain restrictions as to enforcement.1* So also, a 
deed absolute on its face, given as security, vests 
rights in the grantee to which the rights of the 
grantor are subordinate even though the required 
tax has not,.been paid.1+ . 

Record of mortgage on which no tax paid. In 
general, where a recording tax is payable in re- 
spect of a recordable instrument offered for record, 
the recording officer has no right to record such in- 
strument if the tax is not paid.t> So also, under 
a statute which provides that if the recording tax 
has not been paid a mortgage which is subject to 
the recording tax shall not be recorded and that 
such mortgage or the record thereof shall not have 
any validity as notice or otherwise, the record of a 
mortgage on which the required tax has not been 
paid is not evidence of the fact that it was duly 
recorded!® or of the validity of the mortgage;** 
such mortgage does not constitute .a valid lien which 
permits the mortgagee to enforce his claim as against 
third personst® and does not, as against third per- 
sons, constitute a basis for such mortgagee to re- 
deem from the foreclosure of a prior mortgage,?® 
even where his claim is asserted in a court of 


96. State v. Louisville & N. R. Co.,] Assurance Co. of Michigan v. Com-| Minn. 399; First State Bank of Boyd 


201 S.W. 738, 189 Tenn. 406. 


97. State v. Louisville & N. R. Co., 


Supra. 


98. State v. Louisville & N. R. Co., 
supra. 

99. See Lassman vy. Jacobson, 146 
N.W. 350, 125 Minn. 218, 51 L.R.A.N.S. 
465, Ann.Cas.1916C 774 (L. [1907] ¢ 
328 [Gen. St. (1913) §§ 2301-2309]). 

1. See statutory provisions. 

[a] Case within statute.—Where 
the question involved was as to the 
amount of the tax in respect of a cor- 
porate trust mortgage, covering prop- 
erty within and without the state, 
apportionment was necessary under 
Tax L. § 260, the mortgagor submitted 
a sworn and true statement of the 
amount secured by the mortgage and 


the nature of the property outside the! 


state, characterizing corporate stock 
owned by it as ‘tangible personal 
property outside the State,’ and the 
recording officer, therefore, knew the 
nature of the property which the 
mortgagor sought to use for appor- 
tionment purposes, it was held that, 
in view of the facts that the good 
faith of neither the mortgagor nor 
the recording officer was in question 
and that, from the various decisions 
of state and federal courts as to the 
nature of corporate stocks, the ques- 
tion was not easy to determine, where 
the amount of the tax as computed 
by the recording officer was less than 
it should have been because the corpo- 
rate stock was’ used in the apportion- 
ment, the state tax commission could 
remit penalties in excess of one half 
of one per cent per month under Tax 
L. § 258. People ex rel. Terminals 
& Transportation Corporation of 
America v. State Tax Commission, 173 
N.E, 562, 254 N.Y. 401. 

2. Exemption from: 
License or privilege tax on recorda- 
*tion of deeds, bills of sale, and 

Similar instruments see supra § 

2280. 
rig eer ake recording tax see supra § 

3. See statutory provisions. 

[a] Statute applied see Northern 


For later cases, developments and changes in the law see Annotations, same title and sec 


mon Council of City of Detroit, 141 yes Hayden, 140 N.W. 132, 121 Minn. 


N.W. 904, 176 Mich. 80. 

[b] In New York (1) the Mortgage 
Tax Law of 1905 (L. [1905] e 729), 
which exempted mortgages taxed un- 
der the statute from local taxation 
(see People v. Keefe, 104 N.Y.S. 154, 
119 App.Div. 713 [aff 83 N.H. 1130, 190 
N.Y. 555]) (2) was superseded by the 
Mortgage Recording Tax Law of 1906 
(L. [1906] ¢ 532), which also exempt- 
ed mortgages taxed under the statute 
from local taxation (People v. Dim- 
ond, 106 N.Y.S. 277, 121 App.Div. 559). 
(3) As to mortgages given before the 
operative date, July 1, 1906, of the 
mortgage recording tax statute, they 
were subject to general taxation (Peo- 
ple v. Dimond, supra), (4) at least 
where they were not brought within 
the operation of such statute and the 
recording tax paid (Drummond v. 
Smith, 118 N.Y.S. 718). 

Oe ae of exemption see supra § 

4. Union Trust Co. v. Common 
Council of City of Detroit, 137 N.W. 
122, 170 Mich. 692. 

5. Union Trust Co. v. Common 
Council of City of Detroit, supra, 
6. See statutory provisions. 

[a] Statutory exception applied to 
mortgages owned by savings bank see 
State v. Farmers’ & Mechanics’ Sav- 
ings Bank of Minneapolis, 130 N.W. 
445, 114 Minn. 95 [rev on other 
grounds 34 S.Ct. 354, 232 U.S. 516, 58 
L.Ed. 705]. 

7. Recording and registering mort- 
gave in general see Mortgages §§ 419— 


Statute providing for recording or 
registration tax as tax or revenue 
statute see supra § 2270. 

8. Riess v. Old Kent Bank, 235 N. 
W. 252, 253 Mich. 557, 76 A.L.R. 571; 
Kerschensteiner v. Northern Michigan 
Land Co., 221 N.W. 322, 244 Mich. 
403; Rosenthal vy. Wilson, 221 N.W. 
177, 244 Mich. 220; Mooty v. Union 
Bond & Mortgage Co., 231 N.W- 406, 
180 Minn, 550; HEngenmoen y. Lutroe, 
190.N.W. 894, 153 Minn. 409; Green- 
field v. Taylor, 170 N.W. 345, 141 


9. Greenfield v. Taylor, 170 N.W. 
345, 141 Minn. 399. : 

[a] Assignment of contract for 
sale of land.—The rule applies to an 
assignment by the purchaser, of a 
contract for the sale of land. Green- 
poe v. Taylor, 170 N.W. 345, 141 Minn. 

10. John v. Timm, 190 N.W. 890, 
153 Minn. 401. 

11. Engenmoen v. Lutroe, 190 N.W. 
894, 153 Minn. 409. 

12. Macdonald v. Betts, 225 N.W. 
1, 246 Mich. 585. 

13. See passim infra §§ 2298-2301. 

14. Engenmoen y. Lutroe, 190 N. 
W. 894, 153 Minn. 409. 

15. People v. Gass, 104 N.Y.S. 885, 
120 App.Div. 147 [aff 83 N.H. 1129, 
190 N.Y. 565]. 

16. Orr v. Sutton, 137 N.W. 978, 119 
Minn. 193, 42 L.R.A.N.S. 146. 

Record as evidence of payment of 
tax in general see supra § 2292. 

17. Orr v. Sutton, 137 N.W. 973, 119 
Minn. 193, 42 L:R.A.N.S. 146, 

18. Orr v. Sutton, supra. 

Rights of subsequent purchasers or 
lienors see infra § 2297. 4 

19. Orr v. Sutton, 137 N.W. 973, 119 
Minn. 193, 42 L.R.A.N.S. 146, 

{a] Officer’s determination that 
mortgage was not taxable.—(1) Not- 
withstanding a provision of Gen. L. 
(1907) c 328 § 5 that if the mortgage 
is exempt from tax the county treas- 
urer shall make an indorsement on 
the mortgage, “exempt from regis- 
tration tax,” an indorsement on a 
mortgage which is actually subject to 
the tax that such mortgage is not sub- 
ject to the tax does not give the mort- 
gagee the right to redeem. Orr y. 
Sutton, 1387 N.W. 973, 119 Minn. 19%, 
42 L.R.A.N.S. 146. (2) In‘ a subse- 
quent appeal in the case of Orr v. Sut- 
ton, Supra, the view was taken that, 
since*the mortgagee was not misled 
by the determination that the mort- 
gage was not taxable, he could not 
base on such determination a success- 
ful claim of equities in his favor. Orr 


tion number, 
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equity.2° 

[§ 2297] 2. Notice of Existence of Instrument.2+ 
In the absence of any statutory provision to the con- 
trary, a mortgage filed for record and actually re- 
corded is notice under the registration statutes even 
though the recording tax has not been collected.22 
Some statutes provide, however, that the record 
of an instrument which is subject to the tax shall 
not constitute notice if the tax has not been paid.?® 
Notwithstanding such statute, a purchaser with ac- 
tual notice, from a grantor who has previously giv- 


en a deed absolute on its face, intended as seeurity,. 


in respect of which the required tax has not been 
paid, is in no better position than the grantor,?4 
and the rights of a subsequent purchaser are, there- 
fore, subordinate to the rights of the grantee in the 
absolute deed given as security unless such pur- 
chaser shows want of actual notice.?5 

Even though an insufficient tax has been paid the 
record constitutes notice, it has been held, where the 
amount paid was that demanded by the duly au- 
thorized officer and his indorsement on the mort- 
gage that the tax was paid was duly made as required 
by the tax statute.*® 

[§ 2298] 3. Prohibition against Enforceability 
and Admissibility in Evidence—a. In General. Some 
statutes imposing a recording tax in respect of mort- 
gages and similar instruments provide, if the tax 
shall not have been paid as provided in the statute, 
that an instrument subject to the tax shall not be 
enforceable?? or admissible in evidence?® or that 
no judgment or final order in any action or pro- 
ceeding shall be made for the foreclosure or enforce- 
ment of such instrument.?®° Under such provisions, 
until the tax is paid, usually rights of the parties 
to an instrument or contract subject to the tax,?° 
including the remedies or the right to enforce such 
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instrument or contract?! and the assignment of such 
instrument or contract,?? are suspended or kept in 
Sueh provisions do not, however, inval- 
idate the contract or instrument®* or an assignment 
of it,** at least in the absence of any showing that 
failure to pay was due to any attempt to evade 
the tax statute;*° nor do such provisions require 
plaintiff in a suit to foreclose a mortgage to al- 
lege in his pleading that the recording tax has been 
paid.4® So also, a court of equity will not cancel 
or forfeit a mortgage because of nonpayment of 
the tax in the absence of any showing that fail- 


‘ure to pay was due to an attempt to evade the stat- 
-ute.** Notwithstanding statutory provisions of this 


nature the foreclosure of a mortgage is not invali- 
dated because of the nonpayment of a tax in respect 
of extensions of the mortgage, which are subject 
to the tax, where the terms of the extensions had 
expired when foreclosure was had,?8 and they do 
not apply, of course, where the contract or instru- 
ment involved is not subject to the recording tax.?® 
There is apparently even authority for the view that 
nonpayment of a mortgage registry tax is not 
ground for the exclusion of a contract subject to 
the tax in the absence of a showing that the party 
offering the contract was guilty of fraud in not 
paying the tax.*° 

Unrecorded and unrecordable instrument. The 
above provisions apply to an unrecorded’ instru- 
ment subject to the tax where the tax is regarded 
as a tax on the instrument and not on the record- 
ing,‘ and there is authority for the view that they 
apply to an unrecordable instrument which is subject 
to the tax.*? 

Instrument executed prior to operative date of 
statute. The view has been taken that the above 
statutory provisions do not. apply where the in- 


v. Sutton, 148 N.W. 1066, 127 Minn. 
37, Ann.Cas.1916C 527. 

[b] Mortgage valid as between 
parties thereto.—The fact that the 
mortgage might be regarded as valid 
as between the parties thereto does 
not affect the application of the above 
rule. Orr v. Sutton, 137 N.W. 873, 119 
Minn. 193, 42 L.R.A.N.S. 146. 

Right of subsequent mortgagee to 
redeem from foreclosure in general 
see Mortgages §§ 2129-2133. 

20. Orr v. Sutton, 148 N.W. 1066, 
127 Minn. 37, Ann.Cas.1916C 527. 

21. Record of mortgage as notice 
affecting priority in general see Mort- 
gages §§ 513-527. 

22. Amos vy. Givens, 60 So, 829, 179 
Ala. 605. sted 

23. See statutory provisions. 

[a]. Judgment lien.—In view of 
Rev. L. (1905) § 4272, making a judg- 
ment a lien on “all real property” in 
the county in which the judgment 
shall have been docketed, a judgment 
against a purchaser of land, obtained 
after the making of an unrecorded 
contract of purchase, reserving title 
to the vendor until the payment of 
the purchase price, constituted a lien 
on the judgment debtor’s interest as 
purchaser where the mortgage tax 
on such contract provided for by Gen. 
L. (1907) ¢ 328 (Rev. L. Suppl. [1909] 
§§ 1038-25 to 1038-33) had not been 
paid. First State Bank of Boyd v. 
Hayden, 140 N.W. 132, 121 Minn. 45. 

24. Engenmoen v. Lutroe, 190 N. 
W. 894, 153 Minn. 409. 

Rights of grantor in general see 
supra § 2296. : 

25. Engenmoen v. Lutroe, 190 N. 
W. 894, 153 Minn. 409. 

26. Boydston v. Continental & 
Commercial Trust & Savings Bank, 
298 F. 31 (where Okl. Comp. St. [1921] 
§ 9585 et seq was involved). 


27. See statutory provisions. See 


also Riess v. Old Kent Bank, 235 N. 
W.. 252, 253 Mich. 557, 76 A.L.R. eT1; 
Kerschensteiner vy. Northern Michi- 
gan Land Co., 221 N.W. 322, 244 Mich. 
403 (where, however, the statutory 
prohibition was not expressly re- 
ferred to in either case). 

[a] In Minnesota the provision, in 
substance, that, in case of nonpay- 
ment of the tax in respect of instru- 
ments subject to the tax, such instru- 
ments, or the record thereof, shall not 
be received in evidence and shall have 
no validity as notice or otherwise, 
Gen. St. (1923) § 2328 (Gen. St. [1913] 
§ 2307 and L. [1907] c 328 § 7) has ap- 
parently been so construed as to ren- 
der such instruments unenforceable 
until the tax has been paid. Engen- 
moen v. Lutroe, 190 N.W. 894, 1538 
Minn. 409; John v. Timm, 190 N.W. 
890, 153 Minn. 401. 

28. See statutory provisions. See 
also In re Mechanics’ Bank of Brook- 
lyn, 141 N.Y.S. 473, 156 App.Div. 343 
[aff 102 N.E. 1106, 209 N.Y. 526] 
(where, however, there was no specific 
reference to the statute). 

{a] What constitutes offering in 
evidence.—In a suit by the purchaser 
for rescission of an executory con- 
tract for the sale of land, plaintiff by 
annexing a copy of the contract to 
his complaint thereby offered it in 
evidence. Macdonald v. Betts, 225 
N.W. 1, 246 Mich. 585. 

[b] Statute applied see Mutual 
Life Ins. Co. v. Nicholas, 128 N.Y.S. 
902, 144 App.Div. 95 (Tax L, § 258). 

29. See statutory provisions. 

30. Engenmoen v. Lutroe, 190 N. 
W. 894, 153 Minn. 409; John v. Timm, 
190 N.W. 890, 153 Minn, 401. 

31. Greenfield v. Taylor, 170 N.W. 
345, 141 Minn. 399; First State Bank 
of Boyd v. Hayden, 140 N.W. 132, 121 
Minn. 45; Mutual Life Ins. Co. v. 
Nicholas, 128 N.Y.S. 902, 144 App.Div, 


i832. Greenfield v. Taylor, 170 N.W. 
345, 141 Minn. 399. 

33. Greenfield v. Taylor, supra; 
First State Bank of Boyd v. Hayden, 
140 N.W. 132, 121 Minn. 45; Mutual 
Life Ins. Co. of New York v. Nicholas, 
128 N.Y.S. 902, 144 App.Div. 95; Whit- 
tington Park Amusement Co. v. Gard- 
ner, 223 P. 684, 98 Okl. 51... And see 
cases supra § 2296 note 8, 

34. Greenfield y. Taylor, 170 N.W. 
345, 141 Minn. 399. \ 

35. Mason v. Feichner, 139 N.W. 
485, 120 Minn. 185. 

36. Moore v. Lindsay, 114 N.Y.S. 
684, 61 Misc. 176. 

37. Mason y. Feichner, 139 N.W. 
485, 120 Minn. 185. e, 

38. Mooty v. Union Bond & Mort- 
gage Co., 231 N.W. 406, 180 Minn. 550. 

39. Louwagie v. Haney, 190 N.W. 
892, 153 Minn. 4386; Charles v. Schei- 
bel, 218 N.Y.S. 545, 128 Misc. 275 [aff 
222 N.Y.S. 784, 221 App.Div. 816]; 
Gerken v. Sonnabend, 130 N.Y.S. 605. 

[a] Thus a land contract, under 
which the purchasers were not enti- 
tled to possession until final payment, 
was not inadmissible in evidence un- 
der Tax L. § 258 because the tax was 
not paid. Charles v. Scheibel, 218 N. 
Y.S. 545, 128 Mise. 275 [aff 222 N.Y.S. 
784, 221 App.Div. 816]. 

Instruments or contracts subiect to 
tax in general see supra §§ 2274-2278. 

40. Geistér v. Brown, 207 N.W. 98 
49 N.D. 262. 

[a] Burden of proof.—In a suit by 
the vendor to foreclose a contract for 
the sale of real property the burden 
of proving that the vendor was guilty 
of fraud in not paying the tax was on 
defendant purchaser. Geister v. 
Brown, 207 N.W. 98, 49 S.D. 262. 

41. Mutual Life Ins. Co. of New 
York v. Nicholas, 128 N.Y.S. 902, 144 
App.Div. 95. 

42. First State Bank of Boyd vy. 
Hayden, 140 N.W. 132, 121 Minn. 45. 


» 
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strument involved was executed prior to the opera- 
tive date of the mortgage recording tax statute and 
has not been brought within the operation of such 
statute by the interested party in the exercise of 
his option or privilege in this regard, whether 
such instrument is unrecorded** or recorded.** 
Partial payment of tax. While the fact that an 
insufficient tax has been paid does not, according to 
some cases, prevent enforcement of a mortgage sub- 
ject to the tax where the amount paid was that 
demanded by the duly authorized officer and his in- 
dorsement on the mortgage that the tax was paid 


was duly made,*® there is authority for the view - 
that where only part of the required recording tax ~ 


has been paid, the instrument remains subject to 
the foregoing restrictions as to enforceability and 
admissibility in evidence.*® 

Existence of contract recognized by both parties. 
While there is authority for the view that the pur- 
chaser may not maintain a suit to rescind an execu- 
tory contract for the sale of land without paying 
the required recording tax notwithstanding defend- 
ant vendor admits in his answer the execution of the 
instrument,*? in an action by the purchaser of land 
against the vendor to recover the proceeds of crops 
it was held that even though the executory con- 
tract of sale was not competent evidence because 
of the alleged nonpayment of the tax its admission 
was immaterial in view of the facts that plaintiff 
pleaded, and defendant admitted, the contract and 
that both parties predicated rights thereon.*® 

Objection to admissibility by person who has 
pleaded and relied on contract. The view has been 
expressed that a party who has pleaded and re- 
lied on a contract, in respect of which the required 
mortgage recording tax has not been paid, is not in 
a position to predicate error on the admission of 
the contract in evidence.*® 

Time for payment. It is usually recognized that 
an interested party may pay the tax at any time 
before he seeks to enforce an instrument subject 
to the mortgage recording tax and then enforce such 
instrument.®° 


54. 


43. Drummond y. Smith, 118 N.Y.S. 
1, 246 Mich. 585. 


718. 
[a] Loss of security.—No addi- 


TAXATION 


Macdonald v. Betts, 225 N.W. 
55. Betts v. Keidan, 225 N.W. 558, [a] 


[§§ 2298-2299 


. [§ 2299] b. Particular Actions cr, Transactions 
Affected. The prohibition against enforceability and 
admissibility®! has been given effect in a suit by 
the vendor to foreclose a contract for the sale of 
real property because of default in payments,°* a 
suit by the purchaser for specific performance of a 
contract for the sale of real property,°? a suit by 
the purchaser to rescind such a contract,°* an ac- 
tion by the purchaser to recover the purchase price 
paid on disaffirmance by him of such a contract,°® 
a proceeding by a mortgagee, under a recorded mort- 
gage on which the tax has not been paid, to redeem 
from the foreclosure of a prior mortgage,°® and in 
a proceeding involving a contest in respect of sur- 
plus moneys on a foreclosure sale, in which the gran- 
tee of a deed given as security sought to enforce 
his claim.57 On the other hand, there is authority 
for the view that the nonpayment of such tax will 
not defeat a suit by a grantor to have a deed de- 
clared a mortgage,°® and, in a suit to foreclose an 
instrument claimed to be a mortgage, it was held 
that plaintiff could be regarded as a mortgagee in 
possession even though the tax paid was insufficient 
in amount where no public authority entitled to col- 
lect a deficiency tax was a party to the suit.°® 

Collateral attack on judgment. A party may not 
rely on such statutory prohibitions in making a 
collateral attack on the judgment in a proceeding 
in which such party should have set up and main- 
tained his defense based on such prohibitions.°° 

Defense based on mortgage. There is authority for 
the view that a mortgagee as defendant in a suit 
by the mortgagor to obtain a discharge of a mort- 
gage may assert his defense even though the re- 
cording tax has not been paid. 

Cancellation or termination of contract by act of 
party. According to some cases, where an execu- 
tory contract-for the sale of land is unenforceable 
if the recording tax has not been paid, a notice of 
cancellation or termination for nonpayment of the 
purchase price, given by the vendor, is not effec- 
tive,*? the purchaser remains the equitable owner 


60. Security Investment Co. v. 
Meister, 183 N.W. 183, 214 Mich. 337. 
Tllustration.—Where a judg- 


tional danger as to loss of the securi- 
ty was created by the mortgage re- 
cording tax statute in respect of an 
unrecorded mortgage executed before 
the operative date of the _ statute. 
Drummond vy. Smith, 118 N.Y.S. 718. 

44. Thomas v. Deming Iny. Co.,.232 
P. 111, 105 -Okl. 187. 

45. Boydston y. Continental & 
Commercial Trust & Savings Bank, 
298 F. 31 (where Okl. Comp. St. [1921] 
§ 9585 et seq was involved). , 

46. Engenmoen vy. Lutroe, 190 N.W. 
894. 1538 Minn. 409. 

47. Macdonald v. Betts, 225 N.W. 1, 
245 Mich. 585. 

48. Pioneer, etc., Co. v. Cowden, 150 
N.W. 903, 128 Minn. 307. 

49. Stewart v. Halvorson, 211 N. 
W. 457, 50 S.D. 590. See Blanchard v. 
Hoffman, 192 N.W. 352, 154 Minn. 525 
(apparently recognizing rule), 

50. Mutual Life Ins. Co. of New 
York v. Nicholas, 128 N.Y.S. 902, 144 
App.Div. 95; Leavitt v. Waldemar Co., 
151 N.Y.S. 832, 88 Misc. 285. And see 
cases supra notes 33-35. 

Payment pending suit or enforce- 
ment see infra § 2301. 

51. See supra § 2298. 

52. Nelson v. Breitenwischer, 160 
N.W. 626, 194 Mich. 30. 

53. Marussa v. Temerowski, 169 N. 
W. 926, 204 Mich. 271. 


247 Mich. 519 (disaffirmance on pur- 
chaser attaining maturity). 

56, Orr v. Sutton, 137 N.W. 973, 119 
Minn. 193, 42 L.R.A.N.S. 146. 

[a] Mortgage valid as between 
parties thereto.—The fact that the 
mortgage might be regarded as valid 
between the parties thereto does not 
affect the operation of the above 
rule. Orr v. Sutton, 137 N.W. 973, 119 
Minn. 193, 42 L.R.A.N.S. 146. 

[b] Officer’s indorsement of ex- 
emption from mortgage.—The rule 
was applied in respect of a mortgage 
actually subject to the tax, on which 
the tax had not been paid, notwith- 
standing a statutory provision (Gen. 
L. {1907] c 328 § 51) that, if a mort- 
gage is exempt from the tax, the 
county treasurer shall indorse on the 
mortgage “exempt from registration 
tax,” and the fact that the county 
treasurer had actually made an in- 
dorsement that the mortgage in ques- 
tion was not subject to the tax. Orr 
v. Sutton. 137 N.W. 973, 119 Minn. 
193, 42 L.R.A.N.S, 146. 

57. Mutual Life Ins. Co. of New 
York v. Nicholas, 128 N.Y.S. 902, 144 
App.Div. 95. 

58. Lundeen v. Nyborg, 201 N.W. 
623, 161 Minn. 391. . 

59. Leavitt v. Waldemar Co., 151 
N.Y.S. 832, 88 Misc. 285. 


For later cases, developments and changes in the law see Annotations, 


ment restoring real property and fix- 
ing the amount due on a contract for 
the sale of such property was. ob- 
tained by the vendor in a summary 
proceeding substituted after the ven- 
dor had given notice of forfeiture and 
made demand for possession, and, 
payment of the amount so fixed not 
having been made, writs of restitu- 
tion were duly issued and served, the 
purchaser was not entitled to rely on 
the claim that the alleged notice of 
forfeiture was ineffective because the 
mortgage recording tax had not been 
paid, in a subsequent suit to quiet 
title, brought by the vendor. Security 
Investment Co. v. Meister, 183 N.W. 
183, 214 Mich. 337. 

6l. Riess v. Old Kent Bank, 235 
N.W, 252, 253 Mich. 557, 76 A.L.R. 571, 

62. Halvorson v. Bexell, 195 N.W. 
635, 157 Minn. 97; Engel v. Mahien, 
189 N.W. 422, 158 Minn. 1; Greenfield 
v. Taylor, 170 N.W. 345, 141 Minn. 
399; First State Bank of Boyd v. Hay- 
den, 140 N.W. 132, 121 Minn. 45 [foll 
Johnson v. Same, 140 N.W. 135, 121 
Minn. 521]. See Enkema v. McIntyre, 
161 N.W. 587, 136 Minn. 293, 2 A.L.R. 
411 (recognizing rule). 
_ ta] Reason for rule.—‘The serv- 
ice of the notice to cancel . . * 
was merely a step in a strict fore- 
closure of the plaintiff’s [vendor’s] 
contract. Furthermore, under R. L. 


same title and section number. 


§§ 2299-2301] 


of the land,®* and such notice is not rendered effec- 
tive by subsequent payment of the tax.®4 

Criminal prosecution, A statutory prohibition 
against the receipt in evidence of a mortgage in case 
of nonpayment of the recording tax does not pre- 
vent the state from introducing the instrument in 
evidence in a prosecution for forgery against an 
officer for taking an acknowledgment of the instru- 
ment in violation of a statute.®® 

[§ 2300] c. Persons against Whom Prohibition 
Operates. According to some eases, the prohibition 
against enforceability and admissibility®® operates 
against a party to an instrument subject to the tax, 
even though such party is not ultimately liable for 
the tax.®* 

[§ 2301] d. Payment pending Enforcement or 
Suit. Notwithstanding statutory provisions render- 
ing unenforceable or inadmissible instruments sub- 
ject to the recording tax if the mortgage recording 
tax is ‘not paid,®® usually payment of the recording 
tax pending suit is sufficient to authorize the ad- 
mission of the contract or instrument in evidence,®°® 
at least where the omission to pay at the time of 
recording was not for the purpose of defrauding the 
state;’° and the rule has been applied even where 
payment was made after objection to the admission 
of the instrument involved‘! or after the close of 
evidence.?? So, also, payment after the commence- 


1905, § 4442, a copy of the notice, to- [a] 
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Executory contract for sale of 
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ment of the action where there was no attempt to de- 
fraud the state of the tax,™* at least where payment 
is made before the trial,“* usually renders the con- 
tract or instrument enforceable, if other requisites 
of enforceability exist. If the tax is paid pending 
suit or action, the court may decline to strike from 
the record of the action the instrument or contract 
involved?® and may also decline to dismiss an ac- 
tion based on the instrument,’® at least where the 
question as to nonpayment is not raised by the 
pleading and the tax is paid before trial.77 So also, 
the court may decline to set aside the decree on the 
ground of nonpayment if the tax is paid before the 
motion to set aside is brought on for hearing.78 On 
the other hand, the trial court may properly,’® and 
it may be its duty,®® to compel payment as a con- 
dition precedent to further proceeding in the ac- 
tion, and may*! and should*? dismiss the suit, pro- 
ceedings, or plaintiff’s pleading in case the party who 
desires the continuance of the suit or proceeding 
fails to pay the tax; and, while the appellate court 
has declined to reverse a decree in a suit based on 
a contract for the sale of land although the record- 
ing tax had not been paid,** such court may, it has 
been recognized, require the payment of the tax as_ 
a condition of affirmance of the decree, where the 
question as to nonpayment of the tax was raised 
in, but not decided by, the trial court.84 In view 


involved which had been received over 


gether with proof of its service, and 
an affidavit showing noncompliance 
with the terms of the notice, may be 
recorded, and are made prima facie 
evidence of the facts recited. These 
steps cannot be taken until the tax 
has been paid. The facts, therefore, 
bring the case within the operation 
of section 7: the notice of cancella- 
tion of the contract clearly being a 
‘paver relating to its foreclosure,’ 
which can be accorded no ‘validity as 
notice or otherwise.’” First State 
Bank of Boyd v. Hayden, 140 N.W. 
132, 135, 121 Minn. 45. 

{[b] Rule applied in an action by 
the purchaser to recover the amount 
paid under a contract for the sale 
of land, notwithstanding the contract 
was pleaded in the complaint and ad- 
mitted in the answer in such action. 
Engel v. Mahlen, 189 N.W. 422, 153 
Minn. 1. 

{[c] Understanding of parties that 
notice ineffectual—An attempt to 
eancel a contract for the Sale of land, 
the mortgage registration tax not 
having been paid, and for that reason 
the attempted cancellation being con- 
sidered ineffectual by both vendor 
and vendee, is wholly ineffectual for 
any purpose. Skelton v. Grimm, 195 
N.W. 139, 156 Minn. 419. 

[d] Curative statute.—L. (1923) c 
394, being a curative act. applicable 
to the defective cancellation of land 
contracts to which it refers, in re- 
spect of which the registration tax 
had not been paid, does not confirm 
and make effectual an attempted can- 
cellation, which has been wholly dis- 
regarded by both vendor and vendee, 
for the reason that the mortgage reg- 
istration tax was not paid. Skelton 
v. Grimm, 195 N.W. 139, 156 Minn. 419. 

[e] Burden of showing payment.— 
The burden of showing payment of a 
mortgage registration tax is on the 
one offering statutory notice of can- 
eellation of contract with proof of 
service. Stadelmann v. Boothroyd, 
212 N.W. 908, 170 Minn. 430. 

63. First State Bank of Boyd v. 
Hayden, 140 N.W. 132, 121 Minn. 45. 

64 First State Bank of Boyd v. 
Hayden, supra. 

65. State v. Bauer, 214 N.W. 262, 
171 Minn. 345. 

66. See supra § 2298. 

67. See cases infra this note. 


real property.—(1) In a suit by the 
purchaser to rescind an executory 
contract for the sale of land, the pro- 
hibitory provisions of the statute pre- 
vent the’receipt of the contract in evi- 
dence on behalf of plaintiff until he 
has paid the tax. Macdonald v. Betts, 
225 N.W. 1, 245 Mich. 585. (2) So al- 
so, where, on attaining maturity, 
plaintiff purchaser disaffirmed the 
contract and sought to recover back 
the purchase price paid, he was under 
the duty of paying the tax in order 
to permit the continuance of the ac- 
tion. Betts v. Keidan, 225 N.W. 558, 
247 Mich. 119. 

Persons liable in general see supra 


§ 2291. 
68. See generally supra § 2298. 
69. Krell v. Cohen, 183 N.W. 58, 


214 Mich. 590; 
N.W. 611, 151 Minn. 508. See Cooke 
v. Coronado Oil Co., 240 P.:739, -112 


Okl. 240 (apparently recognizing 
rule). 
{a] In action in ejectment by ven- 


dor of real property against the pur- 
chaser, in which plaintiff relied on 
the alleged forfeiture of the sales 
contract, there was no error in per- 
mitting plaintiffs to pay the land con- 
tract tax imposed by statute, and aft- 
er doing so to admit the contract in 
evidence. Krell v. Cohen, 183 N.W. 
53, 214 Mich. 590. 

70. Whittington Park Amusement 
Co. v. Gardner, 223 P. 684, 98 Okl. 51. 

71. Benjamin v. Savage, 191 N.W. 
408, 154 Minn. 159, 35 A.L.R. 97. 

[a] Contract for sale of land.— 
Where a contract for the sale of land 
was not admissible because the reg> 
istration tax had-not been paid, the 
vendor may pay the tax during trial, 
over the objection of the purchaser, 
and the contract will then become ad- 
missible in evidence in an action to 
recover an installment of the pur- 
chase price. Benjamin v. Savage, 191 
N.W. 408, 154 Minn. 159, 35 A.L.R. 97. 

72. Charles v. Scheibel, 218 N.Y.S. 
545, 128 Mise. 275 [aff 222 N.Y.S. 784, 
221 App.Div. 816]. 

[a] Thus it has been held, in a 
suit to foreclose a vendor’s lien, that 
the trial court could properly reopen 
the trial for the purpose of permit- 
ting plaintiff, who had previously of- 
fered in evidence the contract of sale 


Sittauer v. Alwin, 187 


defendant’s objection, again to intro- 
duce the contract in evidence, with 
evidence of the payment of the tax 
after the close of the evidence. 
Charles v. Scheibel, 218 N.Y.S. 545, 
128 Mise. 275 [aff 222 N.Y.S. 784, 221 
App.Div. 816]. 

73. Whittington Park Amusement 
Co. v. Gardner, 223 P. 684, 98 Oki. 51. 

74 John vy. Timm, 190 N.W. 890, 
153 Minn. 401; Greenfield v. Taylor, 
170. N.W. 345, 141 Minn, 399. 

[a] Assignment of contract.—A 
like rule applies to an assignment of 
a contract subject to the tax. Green- 
Aaa v. Taylor, 170 N.W. 345, 141 Minn. 

[b] Payment after trial.—That a 
mortgage registry tax was paid after 
the trial of an action to set it aside, 
but before final submission of the 
case, did not avoid the instrument, at 
least where there was no finding that 
nonpayment was intended to defraud 
the state of revenue. Nelson vy. Poss, 
214 N.W. 787, 172 Minn. 149. 

75. Rodenhouse v. De Golia, 164 
N.W. 488, 198 Mich. 402. 

76. Macdonald v. Betts, 225. N.w. 
1, 246 Mich. 585. 


77. John v. Timm, 190 N.W. 890, 
153 Minn. 401. 
[a] Rule applied in a suit by the 


vendor for specific performance of a 
contract for the sale of land com- 
menced before payment of the tax. 
qapu v. Timm, 190 N.W. 890, 153 Minn. 

78. Denby v.. Ellis, 222 N.W. 118, 
245 Mich. 124. 

[a] Rule applied where a motion 
to set aside a foreclosure decree be- 
cause the mortgage tax was unpaid 
was made by defendant. Denby v. 
Ellis, 222 N.W. 118, 245 Mich. 124. 

79. Macdonald v. Betts, 225 N.W. 
1, 246 Mich. 585. See Marussa v. 
Teemerowski, 169 N.W. 926, 204 Mich. 
271 (recognizing rule). 

80. Macdonald v. Betts, 225 N.W. 
1, 246 Mich. 585. 

81. Betts v. Keidan, 225 N.W. 558, 
247 Mich. 119; Macdonald v. Betts, 
225 N.W. 1, 246 Mich. 585. 

82. Nelson v. Breitenwischer, 160 
N.W. 626, 194 Mich. 30. 

83. Marussa v. Temerowski, 169 N. 
W. 926, 204 Mich. 271. 

84. Marussa v. Temerowski, supra. 
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of the above prohibitive statutory provisions it is 
proper to move to dismiss, on the ground of non- 
payment, a bill in a suit to enforce a contract or 
instrument which is subject to the tax without wait- 
ing until such contract or instrument is offered in 
evidence.*> Where the question as to nonpayment 
of the tax was not raised in the trial court or in 
the original brief on appeal, it may not be consid- 
ered in the appellate court.®® : 

[§ 2302] 4. Nondischargeability of Record. Un- 
der some statutes it is the duty of a recording offi- 
cer to refuse to discharge a mortgage hen of record 
if the mortgage is subject to the recording tax and 
such tax has not been paid,** and such officer may 
properly refuse to file a satisfaction piece until the 
recording tax due on a mortgage which is subject 
to the tax is paid where the mortgage was recorded 
without payment of a tax, or a sufficient tax.®§ 

[§ 2303] K. Apportionment or Distribution. 
Provision is sometimes made for an apportionment 
or distribution of mortgage recording taxes between 
the state and the county in which the mortgaged 
property is situated and the mortgage is record- 
ed,®® between different counties in which the mort- 
gaged property is situated,®°® and also between va- 
rious taxing districts, in the same county, in which 
the mortgaged property is situated.°t Where a 
statutory provision for an apportionment of such 
recording tax among various counties in which real 
property covered by the mortgage is situated spe- 
cifically imposes the duty of apportionment on a par- 
ticular officer of the county in which the mortgage 
is offered for taxation, the holder of the mortgage 
has no duty in this regard,®? and the fact that the 
apportionment is not made in respect of a mort- 

gage does not prevent its admission in evidence on 
behalf of the holder.®* 

Tax on transfers of realty. The tax imposed on 
transfers of realty by some statutes is a state tax 
with which counties are not concerned.®* 

[§ 2304] L. Remedies of Taxpayer; Refund. In 
accordance with the general rule,®® in the absence of 
consent by the state no action may be brought ei- 
ther directly®® or indirectly®” to recover back from 
the state a mortgage recording tax paid. So also, 
in’ accordance with general rules,? in the ab- 


sence of provision for recovery back, where an ex- 


85. Nelson v. Breitenwischer, 160 
N.W. 626, 194 Mich. 30. 96. 
[a] Rule applied in a suit by the 


TAXATION 


95. See States § 459. 
Metropolitan Trust Co. v. State 
Board of Tax Commissioners, 115 N. 


cessive recording tax on a corporate trust mort-) 
gage has voluntarily been paid by the mortga- 
gor, neither he®® nor the trustee under the mort- 
gage! may recover back the excessive payment, and: 


it has been held that payment of a recording tax 


by the mortgagor under the mistaken belief that 
he owned the mortgaged real estate could not be 
recovered back.? 
illegal mortgage tax is made under duress or com- 
pulsion it may be recovered back by the taxpayer 
under a statute directing a state officer to draw 
his warrant for taxes paid into the state treasury 
when no such taxes were in fact due.* There is 
authority for the view that, because payment of 
the tax is necessary in order to have a mortgage 
recorded and that such recording is practically 
necessary to protect the rights of the mortgagee, 
such a payment is not voluntary, and, in the ab- 
sence of statute otherwise providing, according to. 
some cases, in order to render the payment invol- 
untary, it is not necessary that the payment should 
be made under protest.® 

Tax “erroneously collected.” A mortgage record- 
ing tax is not “erroneously collected” so as to au- 
thorize a refund or recovery back of the tax un- 
der a statutory provision directing the state tax 
commission to refund taxes “erroneously collected” 
where, after the particular tax was paid and the 
mortgage was recorded, the mortgage is canceled 
because the parties to the mortgage learn of a mu- 
nicipal regulation which will prevent the accom- 
plishment of the purpose to effect which the mort- 
gage was given.® 

Form and nature of proceeding. The view has been 
taken that if a mortgage recording tax has been 
paid the only remedy available is to apply to the 
state tax board or commission as provided by the 
applicable statute and to have the determination 
of the commission reviewed by certiorari if the 
claim is denied’ and that an action therefor may 
not be maintained;* and it has been held that, 
where the state has not consented to be sued, it 
is not a proper case for a statutory submission of 
controversy on an agreed statement of facts® at 
least in so far as the judgment would affect state 
funds.‘° Where the mortgage recording tax stat- 
ute provides that the determination of the record- 


637]. Compare Greene v. Federal Coal 
Co., 212 S.W. 580, 184 Ky. 664 (where 
payment of the recording tax by a 


[§§ 2301-2304. 


Where, however, payment of an _ 


grantee of the vendor to foreclose a 
eontract for the sale of land because 
of default in payments. Nelson v. 
Breitenwischer, 160 N.W. 626, 194 
Mich. 30. 

86. Lake Erie Land Co. y. Chilin- 
ski, 163 N.W. 929, 197 Mich. 214. See 
Blanchard v. Hoffman, 192 N.W. 352, 
154 Minn. 525 (apparently recogniz- 
ing rule). 

87. People v. Gass, 100 N.E. 404, 
206 N.Y. 609. 

88. People ex rel. Title Guarantee 
& Trust Co. v. Ruoff, 145 N.Y.S. 80, 
159 App.Div. 819. 

89. See statutory provisions. 

90. See statutory provisions; and 
People ex rel. Frost v. Woodbury, 106 
N.E. 932, 213 N.Y. 51 (where Tax L 
§ 260 was considered). 

91. See statutory provisions. 

92. Cooke vy. Coronado Oil Co., 240 
P. 739, 112 Okl. 240. ! 

93. Cook v. Coronado Oil Co., su- 


pra. 

94. State v. Louisville & N. R. Co., 
201 S.W. 7388, 139 Tenn. 406 (Revenue 
Act § 8). 


E. 1000, 220 N.Y. 344. 

97. Metropolitan Trust Co. v. State 
Board of Tax Commissioners, supra. 

98. See supra § 1263. 

99. Kerschensteiner v. Northern 
Michigan Land Co., 221 N.W. 322, 244 
Mich. 403. 

1. Kerschensteiner v. Northern 
Michigan Land Co., supra. 

2. Greene v. Federal Coal Co., 212 
S.W. 580, 184 Ky. 664. 

3. Coleman y. Consolidated Realty 
Co., 40 S.W.(2d) 387, 239 Ky. 788. 

[a] Payment under statute held 
unconstitutional.—The above rule has 
been applied where payment was made 
under a statute which was declared 
unconstitutional by the supreme court 
of the United States. Coleman vy. Con- 
solidated Realty Co., 40 S.W.(2d) 387, 
239 Ky. 788 [overr Coleman v. Inland 
Gas Corporation, 21 S.W.(2da) 1030, 
231 Ky. 637]. 

4. Coleman v. Consolidated Realty 
Co.,, 40 S.W.(2d) 387, 239 Ky. 78% 
[overr Coleman _y. Inland Gas Cor- 
poration, 21 S.W.(2d) 1030, 231 Ky. 


es mie ier was regarded as volunta- 
ry). 

5. Coleman v. Consolidated Realty 
Co., 40 S.W.(2d) 387, 239 Ky. 788. 

6. Fox Lane Corporation v. Lough- 
man, 233 N.Y.S. 277, 225 App.Div. 417. 

[a] _ Rule applied where the parties 
learned of the existence of a zoning 
ordinance. Fox Lane Corporation v. 
Loughman, 233 N.Y.S. 277, 225 App. 
Div. 417 (Tax L. § 268). 

7. Adelphi Homes Co. y. State Tax 
Commission, 214 N.Y.S. 296, 216 App. 
Div. 773. 

8 Adelphi Homes Co. v. State Tax 
Commission, supra. 

9. Adelphi Homes Co. y. State Tax 
Commission, supra. 

10. Metropolitan Trust Co. v. State 
Board of Tax Commissioners, 115 N.E 
1000, 220 N.Y. 344, 3 

[a] Effective judgment may not be 
entered on a submission by the tax- 
payer and the state tax board. Met- 
ropoliten Trust Co. vy. State Board of 

ax Commissioners, 115 N.E. 

220 N.Y. 344. ani: 


For later cases, developments anid changes in the law see Annotations, same title and section number, 
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ing officer as to the taxability of certain mortgages 
shall be reviewable by a state board and an appeal 
to such board from a determination that a tax is 
payable has been taken and decided adversely to 
the taxpayer, his remedy is to seek a review, by 
the authorized procedure, of such determination of 
the board,’? and he may not disregard such deter- 
mination and maintain an action against the re- 
cording officer to recover back the amount of the 
tax which was paid.12 

[S$ 2305] M. Duties, Powers, and Liabilities of 
Administrative Officers. By the terms of some stat- 
utes the recording officer is liable for a mortgage 
recording tax which he has failed to collect,!® and 
where a statute imposing such a tax makes it the 
duty of a particular officer to collect the tax, a neg- 
leet to perform such duty is a breach of the econ- 
dition of his official bond that he shall faithfully 
and diligently perform his duties in this regard,!* 
for which an appropriate action on such bond may 
be maintained,'® even though such statute does not 
expressly provide a penalty for such neglect of 
duty.t& 

Determination as to taxability. In general the 
determination of an administrative officer that a 
particular mortgage is not subject to the record- 
ing tax is not conclusive’ either against the state 
or others.1S A rule of the state board or commis- 
sion which has supervision of the collection of 
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the tax, authorizing recording officers to require 
a person offering for record a deed absolute on its 
face to furnish an affidavit stating that the deed 
is not given as security for a debt or obligation if 
the recording officer has reasonable grounds for 
belief that the deed is intended to operate as a 
mortgage security, does not apply where the re- 
cording officer merely has a suspicion that the deed 
is intended as security.19 Where a statute impos- 
ing a license or privilege tax on the recordation of 
a deed conveying real property expressly exempt- 
ed from the tax deeds executed for a nominal con- 
sideration for the purpose of perfecting title to real 
estate?® and the recording officer has accepted in 
good faith recitals in a deed to the effect that such 
deed comes within the exemption, such officer is 
protected even though, subsequent to recordation, 
it appears that such recitals are misleading and un- 
true.?+ 

Expenses. Some statutes imposing a mortgage 
recording tax provide that recording officers are en- 
titled to receive “all their necessary expenses for the 
purposes” of the statute.2? Such statutory provision 
does not include fees of counsel for a recording offi- 
cer in defending an action to recover back a tax 
paid when a mortgage was recorded.?* In some 
jurisdictions the attorney general is not a proper 
party in a proceeding by counsel against the state 
tax board to enforce a claim for such fees.?4 


XX. INCOME TAXES?5 
[By Eustace W. Tomiinson ] P 


[§ 2306] A. Definition and Nature. An income 
tax may be described as one relating to the product 
or income from property or from business pur- 
suits,?® and has been defined as a tax on the yearly 
profits arising from property, professions, trades, or 


ll. Hygienic Ice & Refrigerating | Brooklyn, 141 


Co. v. Franey, 127 N.Y.S. 30, 142 App. 


N.Y.S. 4738, 
Div. 343 [rev 140 N.Y.S. 698, 79 Misc. 


_ offices,?7 or as a tax on 4 person’s income, emolu- 


ments, profits, and the like, or the excess thereof 
over a certain amount.?§ While there is some au- 
thority to the contrary,?® the view more generally 
taken is that an income tax is not a tax upon prop- 


156 App.|er of Corporations and Taxation, 152 


N.E. 747, 256 Mass. 426; American 


Div. 143. ; ita 

12. Hygienic Ice & Refrigerating 
Co. v. Franey, supra. 

138. See Amos vy. Givens, 60 So. 829, 
179 Ala. 605. 

14. People v. Gass, 100 N.E. 404, 
206 N.Y. 609. 

15. People v. Gass, supra. See 
People.ex rel. Title Guarantee & Trust 
Co., 145 N.Y.S. 80, 159 App.Div. 819 
(recognizing rule). 

[a] Rule applied in holding the 
recording officer liable in a case in 
which, although he was notified by 
the state board which had supervision 
of the matter that an instrument 
which had been recorded without the 
collection of a tax was a mortgage 
subject to the tax and that the mort- 
gage lien should not be discharged of 
record until the tax had been paid, 
such recording officer permitted the 
discharge of such lien without requir- 
ing payment of the tax. People vy. 
Gass, 100 N.E. 404, 206 N.Y. 609. 

6. People v. Gass, supra. 

17. Orr ¥. Sutton, 137 N.W. 978, 119. 
Minn. 193, 42 L.R.A.N.S. 146. 

[a] Rule applied where a mortgage 
was actually subject to the registra- 
tion tax, notwithstanding a statutory 
provision, (Gen. L. [1907] ¢ 328 § 5) 
that, if a mortgage is exempt from 
the tax, the county treasurer shall 
indorse on the mortgage, “exempt 
from registration tax,” and the fact 
that the county treasurer actually 
made an indorsement that the mort- 
gage in question was not subject to 
the tax. Orr v. Sutton, 137 N.W. 973, 
119 Minn. 193, 42 L.R.A.N.S. 146. 

18. Orr v. Sutton, supra. 

19. In re Mechanics’ Bank of 


aaa and aff 102 N.E. 1106, 209 N.Y. 

20. Exemption in general see su- 
pra § 2280. 

21. Long v. Jasper Land Co., 117 
ar Rae 217 Ala. 593 (Gen. Acts [1927] 
p Me 

22. See statutory provisions. 

{a] Construction of statute.—The 
word “necessary” as “used with refer- 
ence to the public, as in the statute 
under consideration, . should 
be construed strictly for the benefit 
of the public. The words ‘for the pur- 
poses of this article,’ as used in the 
statute, were intended as words of 
limitation to restrict the allowance 
for necessary expenses incurred by 
the recording officers in the perform- 
ance of duties imposed upon them 
by the article of the Tax Law, which 
we have enumerated.” People ex rel. 
Frost v. Woodbury, 106 N.E. 932, 934, 
Dio aNe Xs (Ou. 

23. People ex rel. Frost v. Wood- 
bury, supra. 

24. People ex rel. Frost v. Wood- 


‘bury, supra. 


25. Federal income taxes see In- 
ternal Revenue §§ 44—95. 

26. Levi v. Louisville, 30 S.W. 973, 
97 Ky. 394, 401, 16 Ky.L. 872, 28 L.R.A. 
480. 
BT Teka CK 45-1) 

28. Webster Int. D. 

29. In re Ponzi, 6 F.(2d) 324 (con- 
struing Massachusetts statute); Eli- 
asbere Bros. Mercantile Co. v. Grimes, 
86 So. 56, 204 Ala. 492, 11 A.L.R. 300; 
Hutchins v. Commissioner of Cor- 
porations and Taxation, (Mass.) 172 
N.E. 605, 71 A.L.R. 677; In re Opin- 
ion of the Justices, 165 N.E. 900, 266 
Mass. 583; Kennedy vy. Commission- 


Mtg. Co. v. Commonwealth, 146 N.E. 
801, 251 Mass, 329; Hart v. Tax Com- 
missioner, 132 N.E. 621, 240 Mass. 37; 
Eaton, Crane & Pike Co. v. Common- 
wealth, 130 N.E. 99, 237 Mass. 523; 
Maguire v. Tax Commissioner of 
Com., 120 N.E. 162, 230 Mass. 503 [aff 
sub nom. Maguire v. Trefry, 40 S.Ct. 
417, 253 U.S. 12, 64 L.Ed. 739]. See 
Ex p. Morrill-Doyle Realty & Insur- 
ance Co., 106 So. 63, 213 Ala. 697 [den 
cert 106 So. 61, 21 Ala.App, 119] (hold- 
ing that a tax on the gross amount of 
commissions received by brokers is 
an ad valorem tax on commissions 
as property); De Blois v. Commis- 
sioner of Corporations and Taxation, 
(Mass.). 177 N.E. 566 (holding that a 
tax on income derived from real es- 
tate is a tax on real estate); Kimball 
v. Cotting, 118'°N.E. 866, 229 Mass. 
541, L.R.A.1918C 1189 (holding that a 
tax levied in respect of income from 
rents of real estate is a property tax); 
In re Opinion of the Justices, 108 N. 
BE. 570, 574, 220 Mass. 613 (“A tax up- 
on the income of property is in reality 
a tax upon the property from which it 
is derived’). Compare State v. Pin- 
der, 108 A. 48, 30 Del. 416 (holding 
that income is “property” within the 
meaning of a constitutional provision 
relating to taxation which by infer- 
ence would seem to authorize the tax- 
ation of property only); Redfield v. 
Fisher, 292 P. 813, 295 P. 461, 125 Or. 
180 (holding that a tax upon the gross 
income of property may be regarded 
as a tax upon the property producing 
the income, or as a tax upon the in- 
come considered as property, where 
such a legislative intention appears; 
and that the fact that the tax is upon 
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erty,®° but is more nearly within the category of 
It is not, however, an occupation 
By some authorities 
it has been said to be a tax on the recipient of the 
income,** while in other cases it is said to be a 
tax upon the income as a thing, and not upon the 
An income tax is a “spe- 
cial” tax, in the sense that it has peculiar and dis- 
tinguishing characteristics, and is out of the ordi- 
nary;*° and it is a state tax, rather than a local 
tax, where it is made applicable to all inhabitants 


excise taxes.*} 
tax,?? nor is it a poll tax. 


person who receives it.®® 


gross income, rather than net income, 
indicates that it is intended to tax the 
property rather than to impose an 
income tax). Compare Com. v. P. 
Lorillard Co., 105 S.E. 683, 129 Va. 74 
(holding that where the_ statutes 
evinced a legislative intention to di- 
vide all taxes into two classes, name- 
ly, real estate and personal property 
taxes, and to include income taxes in 
the latter, income taxes are within 
the provisions of a statute authoriz- 
ing a person aggrieved by an assess- 
ment of “taxes on land or other prop- 
erty” to apply for relief to the court 
in which the tax commissioner had 
qualified; but the court adds that 
“what we have said above is to be re- 
stricted entirely to an interpretation 
of the statute, and not be otherwise 
extended’’). 

30. <Ark.—Stanley v. Gates, 19 S. 
W.(2d) 1000, 179 Ark. 886; Sims v. 
Ahrens, 271 S.W. 720, 167 Ark. 657. 

Ga.—Meikleham v. Norman, 153 S. 
E. 71, 170 Ga. 398;. Featherstone v. 
Norman, 153 S.E. 58, 170 Ga. 370, 70 

.R. 449; Waring v. Savannah, 60 
Ga. 93. 

Ill—yYoung  y. Illinois Athletic 
Club, 141 N.Fe 369; 310 Ill. 75, 30 
A.L.R. 985 [aff 228 Ill.App. 504]. 

Miss.—State v. Gulf, M. & N. R. Co., 
104 So. 689, 188 Miss. 70; Hattiesburg 
Grocery Co. v. Robertson, 88 So. 4, 
126 Miss. 34, 25 A.L.R. 748 [sugges- 
tion of error overr 89 So. 369, 126 
Miss. 655, and error dism 43 S.Ct. 249, 
260 U.S. 710, 67 L.Ed. 475]. 

Mo.—Ludlow-Saylor Wire Co. y. 
Wollbrinck, 205 S.W. 196, 275 Mo. 339; 
Glasgow v. Rowse, 43 Mo. 479. ‘ 

N.H.—In re Opinion of the Justices, 
138 A. 284, 82 N.H. 561; In re Opin- 
mag of the Justices, 93 A. 311, 77 N.H. 

Pa.—Little Schuylkill Navigation, 
etc., Co. v. Philadelphia & R. R. Co., 
25 Pa.Dist. 132, 40 Pa.Co. 197 [aff 69 
Pa.Super. 122]. 

Philippine.—Madrigal v. 
38 Philippine 414. 

' Wis.—Norris v. Cary, 238 N.W. 415 
[mod 237 N.W. 113]; State ex rel. 
Stern Milling Co. vy. Tax Commission- 
er, 175 N.W. 931, 170 Wis. 506; State 
v. Wisconsin Tax Commission, 163-N. 
W. 639, 165 N.W. 470, 166 Wis. 287 
[error dism 39 S.Ct. 291, 249 U.S. 621, 
63 L.Ed. 805]; State v. Frear, 134 N. 
W. 673, 185 N.W. 164, 148 Wis. 456. 
See Paine v. Oshkosh, 208 N.W. 790, 
190 Wis. 69 (holding that an income 
tax is not levied upon property, or 
funds, but upon the right of a person 
to receive income or profits); State 
ex rel. Manitowoc Gas Co. v. Wiscon- 
sin Tax Commission, 152 N.W. 848, 
161 Wis. 111 (holding that the taxa- 
tion of property and the taxation of 
incomes are two separate and distinct 
things); State v. Johnson, 175 N.W. 
589, 170 Wis. 218, 7 A.L.R. 1617 (hold- 
ing that a property tax and an income 
tax are two independent systems of 
taxation). 

Compare Shaffer v. Carter, 40 S.Ct. 
221, 252'U.S. 37, 64 L.Ed. 445 (holding 
that there is no repugnance between 
an income tax statute and a statute 
providing that a gross production tax 
thereby imposed shall be in lieu of 
all taxes on the taxpayer’s property, 
the production tax being clearly in- 
tended to be a substitute for ad va- 


Rafferty, 


For later cases, developments and changes in the law see Annotations, same title and section number. 


TAXATION 


lorem property taxation but not for 
the income tax). ‘ 

“The tax_is upon the right or abil- 
ity to produce, create, receive, and 
enjoy, and not upon specific proper- 
ty.”’ State v. Wisconsin Tax Commis- 
sion, 163 N.W. 639, 640, 165 N.W. 470, 
166 Wis. 287 [error dism 39 S.Ct. 291, 
249 U.S. 621, 63 L.Ed. 805]. 

{a] Essential difference between 
property taxes and income taxes (1) 
is that the former are regularly re- 
current taxes depending for their in- 
cidence upon the existence of the 
property, while the latter are imposed 
only when the prescribed event oc- 
curs, no matter how long the prop- 
erty continues to exist; property be- 
ing taxed at recurrent intervals, and 
incomes only whenever they move. 
In re Opinion of the Justices, 138 A. 
284, 82 N.H. 561. (2) Thus the same 
funds or property may constitute in- 
come or profits of any number of in- 
dividuals during the same year, and 
each of Such persons will be subject to 
taxation on account thereof. Paine 
v. Oshkosh, 208 N.W. 790, 190 Wis. 69. 

31. Sims v. Ahrens, 271 S.W. 720, 
167 Ark. 557; State v. Gulf, M. & N. 
R. Co., 104 So. 689, 138 Miss. 70; Hat- 
tiesburg Grocery Co. v. Robertson, 
88 So. 4, 126 Miss. 34, 25 A.L.R. 748 
[suggestion of error overr 89 So. 369, 
126 Miss. 655, and error dism 43 S.Ct. 
249, 260 U.S. 710, 67 L.Ed. 475]; In 
re Opinion of the Justices, 93 A. 311, 
77 N.H. 611. See Fitch v. Wisconsin 
Tax Commission, 230 N.W. 37, 201 
Wis. 383 (where it was said that an 
income tax is “probably” an excise 
tax). But see U. S. v. Philadelphia, 
ete., R. Co., 262 F. 188 (where income 
taxes and excise taxes are distin- 
guished); Hutchins v. Commissioner 
of Corporations and Taxation, (Mass. ) 
172 N.E. 605, 71 A.L.R. 677; Kennedy 
v. Commissioner of Corporations and 
Taxation. 152 N.E. 747, 256 Mass. 426; 
Hart vy. Tax Commissioner, 132 N.H. 
621, 240 Mass. 37 (all holding that an 
income tax is not an excise, but is a 
tax upon property). 


Excise taxes generally see supra §$§ 


93, 226-229. 
32. Sims v. Ahrens, 271 S.W. 720, 
167 Ark. 657. 
Occupation taxes: 
In general see Licenses § 3. 
Under federal revenue laws see Inter- 
nal Revenue §§ 123-141. 
33. Meikleham v. Norman, 153 S.B. 
71, 170 Ga. 598; Featherstone v. Nor- 
ee 153 S.E. 58, 170 Ga. 370, 70 A.L.R. 


Dareee taxes generally see supra § 

34 Crescent Mfg. Co. v. Tax Com- 
mission, 124 S.E. 761, 129 S.C. 480; 
Norris v. Carv, (Wis.) 238 N.W. 415 
[mod 237 N.W. 113]; State v. Wis- 
consin Tax Commission, 163 N.W. 639, 
165 N.W. 470, 166 Wis. 287 [error dism 
aie 291, 249 U.S. 621, 63 L.Ed. 

35. Peo. ex rel. Monjo v. State Tax 
Commission, 217 N.Y.S. 669, 218 App. 
Div. 1. See U.S. v. Philadelphia, etc., 
R. Co., 262 F. 188, 190 (where it was 
said that,an income tax is a tax im- 
posed “upon the thing called 
come’”’). ; 

36. Alderman v. Wells, 67 S.E. 781, 
85 S.C. 507, 27 L.R.A.N.S. 864, 21 Ann. 
Cas. 193 (income tax law held not re- 
pealed by a statute setting up a com- 


in- 
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of the state and the power to assess and collect it 
has not been delegated to counties or municipalities 
but is retained by the state.*7 ; 
Other taxes distinguished. An income tax is to 
be distinguished from an inheritance, legacy, or 
estate tax,?® and also from a sales tax,*® which 
has been said to be its antithesis.*° 
chise, or occupation taxes on corporations measured 
by their earnings or receipts,** taxes upon moneys 
in hand or in bank, although derived from income,*” 
and taxes upon moneys received or receivable, con- 


Property, fran- 


prehensive taxing scheme and pro- 
hibiting the collection of any other 
taxes except “such special tax or col- 
lection as is authorized under any act 
or joint resolution’ of the legisla- 


87. Duffy v. Burrill, 125 N.E. 135, 
234 Mass. 42 [error dism 41 S.Ct. 447, 
255 U.S. 580, 65 L.Ed. 796, and foll 
Dane vy. Treasurer and Receiver Gen- 
eral, 128 N.E. 943, 236 Mass. 280]. 


38. State ex rel. Seligman v. Gil- 
christ, 2138 N.Y.S. 181, 215 App.Div. 
166. 


Inheritance, legacy, and estate tax- 
es: 

In general see supra §§ 2342-2717. 
Under federal.laws see Internal Rev- 

enue §§ 97-108. 

39. Sims v. Weldon, 263 S.W. 42, 
165 Ark. 13; Com. v. Brown, 21 S.E. 
357, 91s Vai-762, 28 ER VAL A10: 

40. Sims v. Weldon, 263 S.W. 42, 
165 Ark. 13. 

41. 'U. S. v. Philadelphia, etc., R. 
Co., 262 F. 188; Wells Fargo & Co. v. 
Johnson, 205 F. 60 [rev on other 
grounds 214 F. 180, 130 C.C.A. 528, L. 
R.A. 1916C 522]; Galveston, etc., R. 
Co. v. Davidson, (Tex.Civ.App.) 
S.W. 4386 [rev 48 S.W. 570, 92 
372]. See Ex p. Morrill-Doyle Realty 
& Insurance Co., 106 So. 63, 213 Ala. 
697 [den cert 106 So. 61, 21 Ala.App. 
119] (recognizing the distinction be- 
tween an income tax and an ad va-" 
lorem tax on property measured by 
the income derived therefrom). Com- 
pare In re Taxes Waialua Agricultural 
Co., 30 Hawaii 755; In re Assessment 
of Taxes on Sugar Plantations, 11 Ha- 
waii 235 (both holding that a tax im- 
posed on business property under a 
statute providing that in ascertaining 
the value of such property the income 
and profits shall be taken into account 
is not an income tax); Parker v. 
North British, etc., Ins. Co., 7 So. 599, 
42 La.Ann. 428 (holding that a tax on 
gross receipts, as such, is an income 
tax, as distinguished from a license 
tax and a property tax); Aherdeen 
Savines & Loan Ass’n v. Chase, 289 
P...536, 157 Wash: 350 71a eee 
[foll United Diversified Securities 
Corporation vy. Chase, 289 P. 564, 157 
Wash. 699; In re Washington Mut. 
Sav. Bank, 289 P. 555, 157 Wash. 698; 
Washington Mut. Sav. Bank v. Chase, 
289 P. 555, 157 Wash. 698, reh den as 
to all four cases sub nom. Washington 
Mut. Savings Bank vy. Chase, 290 P. 
697, 157 -Wash.« 351, ° 71,. ALR. 2827] 
(where a tax “according to or meas-~ 
ured by” the net income of corpora-’ 
tions was imposed upon them in ad- 
dition to other taxes, although ex-. 
pressly declared by the statute im- 
posing it to be for the privilege of 
exercising corporate functions within 
the state, was held to be in effect an 
income tax and not merely a privilege 
tax, aS concerns the question of its 
validity under the due process clause 
of the constitution). 

Tax measured by corporate earnings. 
or receipts: 

In general see supra § 261. 
Particular kinds of corporations: 
Express companies see supra § 294, 
Foreign corporations see supra §§ 
339, 340. 
Insurance companies see supra §§ 
301-303. 
Railroads see supra. §§ 313, 314. 
42. Loring v. Beverly, 110 N.E. 974, 


—s 
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sidered as personal estate,*? are not income taxes, 
but are to be distinguished therefrom. 

[§ 2307] B. Power of States To Impose Tax and 
To Classify Persons and Incomes.‘+ In the absence 
of constitutional prohibition or restriction,*® a state 
legislature has power to impose a tax upon in- 
> and constitutional provisions expressly 
authorizing the imposition of specified kinds of tax- 
es other than income taxes do not by implication 
prohibit the latter form of taxation.*? 
in most jurisdictions, an income tax is not regarded 
as a property tax,*® a statute imposing it is not 
within, and does not conflict with, 
requirement that taxation on property shall be in 
proportion to its value*® or shall not exceed a speci- 


comes ;*® 


fied rate upon the valuation,®® or 


provision requiring equality and uniformity of tax- 
ation of property,°? although it has been held that 


income taxes must conform to the 


222 Mass. 331. 

Taxes on money in general see su- 
pra §§ 168-170. 

43. In re Opinion of the Justices, 
Sea Pa Cts INGE EO dike 

44. Power of federal government 
see Internal Revenue §§ 43-51. 

Taxing power of states in general 
see supra §§ 7-117. : 

45. See constitutional provisions. 

46. Ark.—Sims vy. Ahrens, 271 S.W. 
720, 167 Ark. 557. 

Ga.—Meikleham v. Norman, 153 S. 
E. 71, 170 Ga. 398; Featherstone v. 
Norman, 153 S.E. 58, 170 Ga. 370, 70 
A.L.R. 449. : 

Mo.—Glasgow v. Rowse, 43 Mo. 479. 

Okl.—State v. Gillespie, 197 P. 508, 
81 Okl. 103 [rev on other grounds 42 
S.Ct. 171, 257 U.S. 501, 66 L.Ed. 338]. 

Pa.—Drexel v. Com., 46 Pa. 31. 

YVa.—Com. v. Werth, 82 S.E. 695, 116 
Va. 604. Ann.Cas.1916D 1263. 

[a] In New Hampshire (1) a con- 
stitutional amendment reciting that 
the charges of government may be 
raised “by taxation upon polls, es- 
tates, and other classes of property,” 
has been held to remove all doubt of 
the authority of the legislature to im- 
pose an income tax, since it must be 
construed to mean that property may 
be taxed for other reasons than own- 
ership. Conner v. State, 130 A. 357, 
358, 82 N.H. 126. (2) Prior to such 
amendment it had been said, obiter, 
that the framers of the original con- 
stitution, which authorized the legis- 
lature to impose and levy proportion- 
al and reasonable assessments, taxes, 
and rates upon the inhabitants of the 
state and upon estates therein, ‘did 
not intend to confer upon the Tegis- 
lature the power to raise revenue in 
any other way than by an equal and 
just assessment upon persons and 
estates.” State v. U. S. & Canada Ex- 
press Co., 60 N.H. 219, 239. See Con- 
ner v. State, supra (where it was said 
that, prior to the amendment of the 
constitution, whether any form of in- 
come tax was then allowable, or 
whether taxation other than that up- 
on polls must have been limited to a 
levy upon estates, “was generally 
considered to be at least a matter of 
doubt,” and that such a limitation 
was “judicially declared’ in State v. 
U. S. & Canada Express Co., supra). 

[b] In Canada it has been held 
that the right of a province to levy 
an income tax for provincial purposes 
is not precluded by the provision of 
the British North America Act giv- 
ing the dominion the right to raise 
revenue by any mode or system of 
taxation. Rex v. Caron, 21 Can.Exch. 
119, 68 Dom.L.R. 185. 

[c] Within inherent power of leg- 
islature.—The power of the state leg- 
islature to impose an income tax is 
an inherent power of that body, and 
a constitutional grant of such power 
is not necessary to enable the legis- 
lature to exerciSe it. Featherstone v. 
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Where, as 
a constitutional 
a constitutional 


rule of equality 


Norman, 153 S.E. 58, 170 Ga. 370, 70 
A.L.R. 449. See State v. Pinder, 108 
A. 43, 30 Del. 416 (recognizing the 
rule). 

47. Stanley v. Gates, 19 S.W.(2d) 
1000, 179 Ark. 886. 
Pinder, 108 A, 43, 30 Del. 416 (hold- 
ing that the inherent power of taxa- 
tion possessed by the legislature ex- 
tends to income, so that a constitu- 
tional provision relating to the taxa- 
tion of “property” is not necessarily 
to be treated as a grant of power, re- 
stricting the power to tax to property, 
and therefore is not to be construed 
as preventing the taxation of income; 
but basing the decision, that incomes 
may be taxed, on the ground that in- 
come is “property” within the mean- 
ing of the term as employed in the 
constitution). 

48. Income tax as tax on property 
see supra § 2306. 

49. Meikleham y. Norman, 153 S.E. 
71, 170 Ga. 398; Featherstone v. Nor- 
man, 153 S.E. 58, 170 Ga. 370, 70 A. 
L.R. 449; State v. Gulf, M. & N. R. 
Co., 104 So. 689, 138 Miss. 70: Hat- 
tiesburg Grocery Co. v. Robertson, 
88 So. 4, 126 Miss. 34, 25 A.L.R. 748 
{suggestion of error overr 89 So. 369, 
126 Miss. 655, and error dism 43 S.Ct. 
249, 260 U.S. 710, 67 L.Ed. 475]; Lud- 
low-Saylor Wire Co. v. Wollbrinck, 
205 S.W. 196, 275 Mo. 339; Glasgow v. 
Rowse, 43 Mo. 479. Compare Ex p. 
Morrill-Doyle Realty & Insurance Co., 
106 So. 63, 213 Ala..697 [den cert 106 
So. 61, 21 Ala.App. 119] (where a tax 
on income was regarded as a prop- 
erty tax, and it was held that such a 
tax complies with a constitutional re- 
quirement that taxation be according 
to value); Dane v. Treasurer and Re- 
ceiver General, 128 N.E. 943, 236 Mass. 
280; Duffy v. Burrill, 125 N.B. 135, 
234 Mass. 42 [error dism 41 S.Ct. 447, 
255 U.S. 580, 65 L.Ed. 796]; Trefry v. 
Putnam, 116 N.E. 904, 227 Mass. 522, 
L.R.A.1917F 806 (all holding that a 
constitutional amendment authorizing 
an income tax, which is held to be a 
property tax, modifies a provision of 
the constitution that property, taxes 
must be proportional); Knights v. 
Treasurer and Receiver General. 130 
N.E. 60, 237 Mass. 493 [aff 43 S.Ct. 1, 
260 U.S. 12, 67 L.Ed. 102] (to same 
effect); In re Opinion of the Justices, 
108 N.E. 570, 220 Mass. 613 (where 
an income tax was held to be a prop- 
erty tax, and so within the consti- 
tutional requirement). 

Taxation of property according to 
value see supra §§ 87-90. 

50. Meikleham v. Norman, 153 S.B. 
71, 170 Ga. 598; Meatherstone v. Nor- 
man, 153 S.E. 58, 170 Ga. 370, 70 A.L.R. 
449; Ludlow-Saylor Wire Co. v. Woll- 
brinck, 205 S.W. 196, 275 Mo. 339. But 
see Eliasberg Bros. Mercantile Co. v. 
Grimes, 86 So. 56, 204 Ala. 492, 11 A. 
L.R. 300 Cwhere an income tax was 
deemed to be a property tax, and was 
held within such a constitutional lim- 


Compare State v.. 
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and uniformity, notwithstanding the requirement 
thereof in the constitution applies only to taxes on 
property, since the rule is inherently just and there 
should be no unjust discrimination.>? 
imposing an income tax at fixed rates does not. vio- 
late a°constitutional provision that the legislature 
shall provide an annual tax sufficient to defray the 
expenses of the state for a year, as authorizing the 
collection of a fixed tax regardless of the state ex- 
penses for the year, since it-*may be presumed that 
the general levy is fixed each year with reference 
to the estimated expenses and the estimated revenue 
from the income tax.®? 

Source of income as within or without state.°4 It 
is competent for a state to impose a tax upon the 
income of a resident thereof, or a domestic ecrpora- 
tion, whether such income be derived from sources 
within or without the state,°> except that it ecan- 
not tax a resident upon income received by him from. 


A statute 


itation). 

51. Ark.—Stanley v. Gates, 19 S. 
W.(2d)-1000, 179 Ark. 886. 

Ga.—Meikleham v, Norman, 153 °S.E. 
71, 170 Ga. 398; Featherstone v. Nor- 
man, 153 S.E. 58, 170 Ga, 370, 70 A. 
L.R. 449; Waring v. Savannah, 60 Ga. 
eh 

Miss.—State v. Gulf, M. & N. R. Co., 
104 So. 689, 188 Miss. 70; Hattiesburg 
Grocery Co. v. Robertson, 88 So. 4, 
126 Miss. 34, 25 A.L.R. 748 [sugges- 
tion of error overr 89 So. 369, 126 
Miss. 655, and error dism 43 S.Ct. 249, 
260 U.S. 710, 67 L.Ed. 475). 

N.H.—In re Opinion of the Justices, 
138 .A..-284, 82). NH.) 56l: " Conners vi. 
State,.130 A. 357, 82 N.H. 126 [dist In 
re Opinions of the Justices, 120 A. 
629, 81 N.H. 552]. 

Tenn.—Shields v. Williams, 19 S.W. 
(2d) 261, 159 Tenn. 349. 

Wis.—State v. Johnson, 175 N.W. 
589, 170 Wis. 218, 7 A.L.R. 1617. See 
State ex rel. Manitowoc Gas. Co. v. 
Wisconsin Tax Commission, 152 N.W. 
848, 161 Wis. i111 (recognizing the 
rule). Compare Alderman v. Wells, 
67. S.E. 781, 85 S.C. 507, 27 L.R.A.N'S. 
864, 21 Ann.Cas. 193 (helding that a 
constitutional provision expressly au- 
thorizing a graduated tax on incomes 
thereby excepts income taxes from 
the general requirement of an equal 
and eee rate cf taxation of prop-- 
erty). 

Equality and uniformity of taxa- 
tion in general see supra §§ 29-68. 

52. Great Atlantic & Pacific Tea 
Co. v. Maxwell, 154 S.E. 838, 199 N.C. 
433; Clark v. Maxwell, 150 S.E. 190, 
197. N.C. 604 [aff 51 S.Ct. 211, 282 ‘U.S. 
811, 75 L.Ed. 726]. See Great Atlantic 
& Pacific Tea Co. v. Doughton, 144 S.E, 
701, 196 N.C. 145 (dictum). Compare 
In re Opinion of the Justices, 149 A. 
321, 84 N.H. 557 (dictum, that all. in- 
come taxes must be laid as of a com- 
mon date). 

53. Alderman v. Wells, 67 S.E. 781, 
85 S.C. 507, 27 L.R.A.N.S. 864, 21 Ann. 
Cas, 193; 

54. Income from sources outside 
state as subject to taxation under par- 
ticular statutes see infra § 2323. 

55. Maguire v. Tax Commissioner 
of Com., 120 N.E. 162, 230 Mass. 503 
[aff 40 S.Ct. 417, 253 U.S. 12, 64 L.Ed. 
739]; State v. Gulf, M. & N. R. Co., 
104 So. 689, 188 Mass. 70; Lawrence 
v. Mississippi State Tax Commission, 
(Miss.) 137 So. 503; Crescent Mfg. Co. 
v. Tax Commission, 124 S.E. 761, 129 
S.c. 480. See Village of Westby v. 
Pekkedal, 178 N.W. 451, 172 Wis. 114 
(holding that, where one member of 
a partnership resides within the state, 
and the other member outside the 
state, so much of the income of the 
firm as is apportioned to the member 
residing within the state is properly 
subjected to taxation). 

[a] Income of resident beneficia- 
ries of foreign trust.—A statute tax- 
ing resident cestuis que trust in re- 
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sources outside the state at a time when he was not 
a resident thereof ;°* ‘and a state may, without vio- 
lating the federal constitution, impose a tax upon 
the incomes of nonresidents arising from property 
owned or a business, profession, trade, or occupa- 
tion carried on within the state.°* The power of a 
state to tax incomes is limited, however, in the case 
of nonresidents, to incomes so derived from prop- 
erty or business within the state,°* and an attempt 
to tax the income of~a nonresident derived from 
sources outside the state is unconstitutional and 
void.5® Accordingly, where a nonresident does 
business both within and without the state, no formu- 
la may validly be prescribed for ascertaining the 
amount of income to be taxed which has the effect 
of rendering taxable income not in fact derived 
from the business conducted within the state;°° but 
where interstate operations are conducted and trans- 
acted within the state the entire net income aris- 
ing therefrom may be subjected to taxation, with- 
out thereby violating the constitutional guaranties 
of due process.** 

Income from property not taxable by state. A 
state is without power to tax the income from prop- 
erty which is immune from state taxation;®? and 
so income derived from interest on United States 
bonds, or other securities or obligations of the fed- 
eral government,®* and income derived by a lessee 
spect of income received by them 


from property held in trust in other 
states, but not there taxed, does not 


Wis. 114, 


TAXATION 


Westby v. Bekkedal, 178 N.W. 451, 172 


58. State v. Wisconsin Tax Com- 


[§ 9307 


of restricted Indian lands from sales of oil and 
gas from the leased premises,°* is not taxable by 
a state. Similarly, a state has no power to tax 1n- 
come received as compensation for the use of real 
estate or tangible personal property having a situs 
outside the state, and so not subject to state tax- 
ation;®® but the rule does not apply to the taxation 
of income from intangibles owned by residents of 
the state.°® 

Salaries and emoluments of public officers.°7 The 
several states have no power to lay income taxes 
upon the salaries of judicial or other officers of the 
United States,®* nor, it has been held, to tax the 
compensation of a receiver appointed by a federal 
court, whether or not he be considered a federal of- 
ficer, since he is an instrumentality of the court ap- 
pointing him and a state has no right to do anything 
which hampers the federal government in the dis- 
charge of its sovereignty.°*® A constitutional amend- 
ment authorizing the imposition of taxes on in- 
comes has been held to override, so far as it con- 
flicts with, a provision of the constitution that the 
compensation of a state officer shall not be dimin- 
ished during his term of office, so as to permit the 
taxation of such an. officer’s compensation.’° In 
Canada it has been held that a province is without 
authority to tax the compensation of an officer of the 
dominion government.** 
state see supra § 379. 


65. In re Opinion of the Justices, 
149 A. 321, 84 N.H. 559. 


violate the Fourteenth Amendment 
to the constitution of the United 
States. Maguire v. Tax Commission- 
er of Com., 120 N.H. 162, 230 Mass. 
503 [aff 40 S.Ct. 417, 253 U.S. 12, 64 
L.Hd. 739]. , 

56. Kennedy v. Commissioner of 
Corporations and Taxation, 152 N.E. 
747, 256 Mass. 426 [disappr Loevy v. 
Long, 139 N.E. 496, 245 Mass. 174]; 
Hart v. Tax Commissioner, 132 N.E. 
621, 240 Mass. 37. 

fa} In Canada, however, there be- 
ing no such constitutional restrictions 
as in the United States, it has been 
held proper to tax the income of a 
resident received by him during the 
preceding year, although the taxpay- 
er was not during such year a resi- 
dent of the jurisdiction and the in- 
come was not earned therein. La- 
montaigne v. Macleod, 5 Terr.L. 199. 

57. Shaffer v. Carter, 40 S.Ct. 221, 
252 U.S. 37, 64 L.Ed, 445; Travis v. 
Yale & Towne Mfg. Co., 40 S.Ct. 228, 
252 U.S. 60, 64 L.Ed. 460 [aff 262 F. 
576]; Shaffer v. Howard, 250 F. 873 
[rev on other grounds 39 S.Ct. 255, 249 
U.S. 200, 63 L.Ed. 559]; Peo. ex rel. 
Travis v. Stafford, 132 N.E. 109, 231 
N.Y. 339, 15 A.U.R. 1319; Peo. ex rel; 
Monjo v. State Tax Commission, 217 
N.Y.S. 669, 218 App.Div. 1; Santee 
Mills v. Query, 115 S.E. 202, 122 S.C, 
158; Village of Westby v. Bekkedal, 
178 N.W. 451, 172 Wis. 114. 

[a] Fact that necessary manfg'e- 
ment is exerted from another state 
does not deprive the state within 
which is carried on the business or 
occupation from which the income is 
derived of jurisdiction to impose a tax 
upon such income. Shaffer v. Carter, 
40 S.Ct. 221, 252 U.S. 37, 64 L.Ed. 445; 
Shaffer v. Howard, 250 F. 873 [rev 
on other grounds 39 S.Ct. 255, 249 U, 
S. 200, 63 L.Ed. 559]. 

[b] Rule applied.— Where a part- 
nership within the state makes a con- 
tract with a partnership outside the 
state which amounts to the creation 
of a partnership between them, so 
much of the income of the foreign 
firm from their joint enterprise as is 
derived from property owned and 
business transacted within the state 
is subject to taxation. Village of 


mission, 152 N.W. 848, 161 Wis. 111. 


See Standard Oil Co., Indiana v. 
Gio ts 29 F.(2d) 708 (applying the 
rule). 

59. Standard Oil Co., Indiana v. 


Thoresen, supra. 

60. Hans Rees’ Sons 'v. North Caro- 
lina ex rel. Maxwell, 51 S.Ct. 385, 283 
U.S. 123, 75 L.Ed. 879 [rev 153 S.H. 
850, 199-N.C. 42]. 

[a] Apportionment of income on 
basis of property owned.—lIt is be- 
yond a state’s authority to tax such 
proportion of the income of a foreign 
corporation, operating both within 
and without the state, as its tangible 
property situate within the state 
bears to its total tangible property, 
where such method results in attribut- 
ing to the state a percentage of in- 
come out of all appropriate proportion 
to the business transacted by the cor- 
poration within the state. Hans Rees’ 
Sons v. North Carolina ex rel. Max- 
well, 51. Si Ct. 88555.283 U.S... 12375 
reste 879 [rev 153 S.E. 850, 199 N.C. 

61. Western Union Telegraph Co. 
v. Query, 142 S.E. 509, 144 S.C. 234. 
Compare Hans Rees’ Sons vy. North 
Carolina ex rel. Maxwell, 51 S.Ct. 385, 
283 U.S. 128, 75 L.Ed. 879 [rev 1538 
S.E. 850, 199 N.C. 42] (holding that 
where a corporation manufactures 
goods in one state and sells them in 
another, the fact that the enterprise 
is unitary, in the sense that the ulti- 
mate gain is derived from the entire 
business, does not mean that the en- 
tire income therefrom may neces- 
sarily be taxed in one state regardless 
of the extent to which it may have 
been derived from the conduct of the 
enterprise in the other state). | 

62. Gillespie v. Oklahoma, 42 S.Ct. 
171, 257 U.S. 501, 66 L.Ed. 338 [rev 
197 P.. 508,81 ,OK1: :108].; ‘And.’see 
cases infra notes 638, 64. 

63. In re Opinion of the Justices, 
53 N.H. 634. 

Power of state to tax United States 
bonds and other securities see supra 
§§ 370-3879. 

64. Carter v. Phillips, 212 P. 747; 
88 Okl. 202. ‘ 

Taxation of leases and other rights 
in Indian lands as outside power of } 


Property situate outside state as 
not subject to taxation see supra §§ 
206-225. 

66. In re Opinion of the Justices, 
149 A. 321, 84 N.H. 559. See State v. 
State Tax Commission, 221 N.W. 376, 
197 N.W. 71 (holding that profit ac- 
eruing to a resident of the state from 
the sale of stock of a foreign corpora- 
tion is subject to taxation, under the 
ordinary rule that the situs of shares 
of stock is’ for purposes of taxation 
at the domicile of the owner, and that 
such rule is not affected by a statute 
providing that income from the sale 
of personal property shall follow the 
situs of the property). 

67. Iiability of public officer to tax 
on income under particular statutes 
see infra § 2312. A 

68. Dobbins v. Erie County, 16 Pet. 
(U.S.) 435, 10 L.Ed. 1022; In re Opin- 
ion of the Justices, 170 N.E. 800, 270 
Mass. 593; Purnell v. Page, 45 S.BH. 
534, 1383 N.C. 125; Ulsh v. Perry Coun- 
ty, 7 Pa.Dist. 488. Compare Melcher 
v. Boston, 9 Metc. (Mass.) 73 (where 
oa rule stated in the text was doubt- 
ed). 
[a] Postal clerk (1) has been held 
to be within the rule stated in the 
text, so that a statute is unconstitu- 
tional and void so far as it attempts 
to tax the income of such clerk from 
his office or post. 'Ulsh v. Perry Coun- 
ty, 7 Pa.Dist. 488. (2) There is, how- 
ever, authority for the contrary view 
that such a clerk is not an Officer of 
the United States and that his salary 
as such clerk is accordingly subject 
to the income tax imposed by a state 
statute. Melcher v. Boston, 9 Metce. 
(Mass.) 73. 

69. State ex rel. Thompson vy. Tru- 
man, 4 S.W.(2d) 4383, 319 Mo. 423. 

Receiver as instrumentality of 
eles appointing him see Receivers 


70. State v. Nygaard, 150 N.w. 
513, 159 Wis. 396, Ann.Cas.1917A 1065, 

71. Leprohon v. Ottawa, 2 Ont.A. 
522 [rev 40 U.C.Q.B. 478] (holding 
that under the provision of the British 
North America Act giving the domin- 
ion authority to fix the salary and 
compensation of its officers, a pro- 
vincial legislature has no authority to 


EEE EPL MEER SI RPS PES E Mes EE RS oD 
For later cases, developments and changes in the law see Annotations, same title and section number. 


.~ 


ry 
rm 


Te Oe, Tee ST 


Ae 


ls Al OA ee 


VES ONT 


" § 2307] 


Estates and trusts.7?_ It is within the power of 
a state legislature to provide for the taxation of es- 
tates of deceased persons upon income received by 
such estates™® or by the decedénts in their life- 
times,** and to preseribe that, for purposes of in- 
come taxation, an executor or trustee shall be in 
the same position as the preceding owner of prop- 
erty, so far as concerns the gains or losses from the 
sale or disposition thereof.7® 
' Incomes received before statute takes effect. Ex- 
cept where the constitution prohibits legislation ret- 
rospective in its operation,’® a statute imposing a 
tax upon incomes received during the whole of the 
year in which such statute becomes effective, thus 
subjecting to taxation incomes received prior to the 
effective date of the statute as well as those received 
thereafter, is not unconstitutional.77 
_ Personal exemptions.’S A statute imposing an 
income tax may omit or exempt from taxation in- 
comes not exceeding a specified amount, on the the- 
ory that the recipient is too poor to pay, without 
being thereby rendered discriminatory or unconsti- 
tutional,*® provided the exemption does not exceed 
the amount which may reasonably be regarded as 
the minimum at which the recipient of income should 
be required to contribute to the public revenue.*®° 
It has been suggested that such a provision is not 


TAX ATION 
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properly made in the form of an exemption, but 
that the result should be accomplished by imposing 
the tax on incomes in excess of the specified 
amount;** but the terminology does not control, 
nor affect the validity of the statute.82 

Deductions.** There is no constitutional objection 
to a provision of an income tax statute permitting 
proper deductions to be made from gross income for 
expenses, losses, and other charges incurred by the 
taxpayer in carrying on the business activities by 
which the income is produced,®* the legislature hav- 
ing broad powers to determine what deductions may 
be allowed.*®° Where a tax is imposed only upon 
incomes derived from particular sources, the deduc- 
tions permissible may validly be restricted to those 
connected with such incomés.8* The state is not 
required, in taxing incomes, to provide for or au- 
thorize the deduction from the taxable income of 
federal income taxes paid.§7 

Rate of tax.°® While there is some authority for 
the view that all incomes must be taxed at a uni- 
form rate,® the proper rule would seem to be that 
different classes of income may be taxed at different 
rates, so long as the classification is reasonable and 
not arbitrary,®°® and that there is no constitutional 
objection to a tax at rates graduated according to 
the amount of income taxable,?? uniformity within 


S.W.(2d) 1000, 179 Ark. 886; 


impose an income tax upon the sal- 
ary of a dominion official). Compare 
Bucke y. London, 10 Ont.L. 628, 
Ont.W.R. 406 (holding that the pen- 
sion of a superannuated dominion of- 
ficer who is no longer in the service 
of the dominion is subject to munici- 
pal taxation). 

72. Taxability of income of estates 
and trusts under particular statutes 
see infra § 2311. 

73. Boston Safe Deposit & Trust 
Co. v. Commissioner of Corporations 
and Taxation, 174 N.E. 114, 273 Mass. 
208. 

74, Boston Safe Deposit & Trust 
Co. v. Commissioner of Corporations 
and Taxation, supra. 

75. First Nat. Bank v.*Commis- 
sioner of Corporations and Taxation, 
(Mass.) 175 N.E. 97. 

Sale or disposition of property as 
resulting in: : 

Gain taxable as income see infra § 

2315. 

Loss deductible from gross income 

see infra § 2328. 

76. State ex rel. and to Use of 
Kolen v. Southwestern Bell Telephone 
Co., 292 S.W. 1037, 316 Mo. 1008; 
Smith v. DirckxX223 S.W. 104, 283 Mo. 
188, 11 A.L.R. 510. Compare Stouffer 
v. Crawford, (Mo.) 248 S.W. 581 (hold- 
ing that in so far as a statute im- 
posing a tax on incomes received dur- 
ing the whole of the year in which 
it is enacted merely carries forward 
the provisions of an, earlier statute 
imposing a similar tax, it does not 
conflict with such constitutional pro- 
vision). ; 

77, Atlantic Coast Line R. Co. v. 
Doughton, 43 S.Ct. 620, 262 U.S. 413, 
67 L.Ed. 1051; Stanley v. Gates, 19 
Drexel 
v. Com., 46 Pa. 31; State v. Johnson, 
175 N.W. 589, 170 Wis. 218, 7 A.L.R. 
1617; State v. Frear, 134 N.W. 673. 
135 N.W. 164, 148 Wis. 456. 

78. Under particular statutes see 
infra § 2325. 

79. Ga.—Meikleham v. Norman, 
153-S.H.. 71, 170 Ga. 598; Featherstone 
v. Norman, 153 S.E. 58, 170 Ga. 370, 
70 A.L.R. 449. 

La.—New Orleans v. Fourchy, 30 
La.Ann. 910. 

N.H.—In re Opinion of the Justices, 
149 A. 321, 84 N.H. 559; In re Opin- 
ion of the Justices, 138 A. 284, 82 N. 

ETH: 
= s.c.— Santee Mills v. Query, 115 S.E. 
202, 122 S.C. 158; Alderman v. Wells, 


67 S.E. 781, 85 S.C.-507, 27 L.R.A.N.S. 
864, 21 Ann.Cas. 193. 

Wis.—State v. Johnson, 175 N.W. 
589, 170 Wis. 218, 7 A.L.R. 1617: State 
v. Frear, 134 N.W. 6738, 1385 N.W. 164, 
148 Wis. 456. 

Equality and uniformity of taxation 
as aifected by exemptions in general 
See supra §§ 388, 389. 

80. In re Opinion of the Justices, 
149 A. 321, 84 N.H. 559. 

[a] Amount of exemption permis- 
sible.-—It has been held that an ex- 


emption of twelve hundred dollars. 


for a single person is as large as can 
reasonably be deemed valid, and that 
the largest permissible exemption for 
a person with family or dependents is 
two thousand dollars. In re Opinion 
of the Justices, (N.H.) 154 A. 632; 
In re Opinion of the Justices, 149 A. 
321, 84 N.H. 559 [disappr In re Opin- 
nh the Justices, 138 A. 284, 82 N.H. 

81. In re Opinion of the Justices, 
138 A. 284, 82 N.H. 561. 

82. In re Opinion of the Justices, 
supra. 

83. Classification of persons and 
incomes as to deductions permitted 
see infra text and notes 98, 1. 

Under statutory provisions see in- 
fra §§ 2326-2330. 

84. In re Opinion of the Justices, 
(N.H.) 154 A. 632. 

85. State v. Wisconsin Tax Com- 
mission, 201 N.W. 764, 185 Wis. 525. 

86. Travis v. Yale & Towne Mfg. 
Co., 40 S.Ct. 228, 252 U.S. 60, 64 L.Ed. 
460 [aff 262 F. 576] (incomes derived 
from property owned or business con- 
ducted within the state). 

Deductions generally see infra §§ 
2326-2330. 3 

87. Gorham Mfg. Co. v. Travis, 274 
eyo U5: 

Federal income taxes see Internal 
Revenue §§ 43-95. 

88. Under particular statutes see 
infra § 2332. y 

89. In re Opinion of the Justices, 
149 Av 324)! 84 N-H. 559; In. re Opin- 
ion of the Justices, 138 A. 284, 82 
N.H. 561. Compare In re Opinion of 
the Justices, 165 N.E. 900, 266 Mass. 
583 (holding that while an income tax 
at rates graduated according to the 
amount of income is not forbidden by 
the federal constitution or its amend- 
ments, it is prohibited by a provision 
of the state constitution which au- 
thorizes the levy of an income tax at 
different rates upon income derived 


from different classes of property but 
requires that it be levied at a uniform 
rate upon incomes derived from the 
same class of property). - 

90. Clark v. Maxwell, 150 S.E. 190, 
197 N.C. 604 [aff 51 S.Ct. 211, 282 U.S. 
811, 75 L.Ed. 726]; Shields v. Wil- 
liams, 19 S.W.(2d) 261, 159 Tenn. 349; 
State v. Frear, 134 N.W. 673, 1385 N. 
W. 164, 148 Wis. 456. See Trefry v. 
Putnam, 116 N.E. 904, 227 Mass. 522, 
L.R.A.1917F, 806 (where the constitu- 
tion expressly permitted a tax on in- 
come to be at different rates upon in- 
comes derived from different classes 
of property but required that it be 
at a uniform rate upon incomes de- 
rived from the same class of proper- 
ty; and it was held that income de- 
rived from the purchase and sale of 
intangible personalty might be taxed 
at a different rate from dividends on 
stock or interest on bonds, but that 
stock dividends representing a _distri- 
bution of accumulated profits of the 
corporation must be taxed at the same 
rate as ordinary dividends). 

[a] Different rates on incomes of 
corporations and natural persons.— 
The prescription of a different rate 
for the taxation of incomes of corpo- 
rations than that prescribed for the 
taxation of incomes of natural per- 
sons is not unjust discrimination, 
there being substantial differences of 
situation between natural persons 
and corporations which justify a dif- 
ference of treatment, State vy. Frear, 
ies N.W. 678, 185 N.W. 164, 148 Wis. 
456. 

Classification of incomes generally 
see infra text and notes 95-4. 

91. Miss.—State v. Gulf, M. & N. 
R. Co., 104 So. 689, 138 Miss. 70. 

Mo.—Ludlow-Saylor Wire Co. vy. 
Woolbrinck, 205 S.W. 196, 275 Mo. 
339 


Or.—Standard Lumber Co. yv. Pierce, 
228 P. 812,°112 Or. 314. 

S.c.—Santee Mills v. Query, 115 S. 
E. 202, 122 S.C. 158; Alderman v., 
Wells, 67 S.E. 781, 85 S.C. 507, 27 Li 
R.A.N.S. 864, 21 Ann.Cas, 193. 

Wis.—State v. Johnson, 175 N.W. 
589, 170 Wis. 218, 7 A.L.R. 1617; State 
vy. Frear, 134 N.W. 673, 135 N.W. 164, 
148 Wis. 456. 

See In re Opinion of the Justices, 
165 N.E. 900, 266 Mass. 583 (holding 
that a tax at graduated rates is not 
forbidden by the federal constitution 
or its amendments, although it is 
held to be prohibited by provisions of 
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each class or category being all that is required.®? 
The legislature has power to change the rate from 
time to time as the public welfare may require,°* 
and the fact that the making of such a change re- 
sults in the imposition of a tax at one rate for part 
of a year and at another rate for the other part 


does not affect its validity.°* 
Classification.®® 


the state constitution requiring in- 

come taxes to be at a uniform rate 

throughout the state on incomes de- 
rived from the same class of prop- 
erty). 

92. State v. Gulf, M. & N. R. Co., 
104 So. 689, 138 Miss. 70; Ludlow-Say- 
lor Wire Co. v. Woolbrinck, 205 S.W. 
196, 275 Mo. 339; State v. Johnson, 
175 N.W. 589, 170 Wis. 218, 7 A.L.R. 
1617. 

°3. Knights v. Treasurer and Re- 
ceiver General, 130 N.E. 60, 237 Mass. 
493 [aff 43 S.Ct. 1, 260 U.S. 12, 67 Li 
ied. 102]. 

94. State ex rel. and to Use of 
Kolen vy. Southwestern Bell Telephone 
Co., 292 S.W. 1037, 316 Mo. 1008. 

95. As to rates of tax see supra 

“text and notes 90-92. 

96. Franklin v. Carter, 51 F.(2d) 
345 [cert den 52 S.Ct. 40]; State v. 
Pinder, 108 A. 43, 30 Del. 416; Con- 
ner: v. State, 130 A. 357, 82 N.H. 126; 
Shields v. Williams, 19 S.W.(2d) 261, 
159 Tenn. 349. 

[a] -Classes of persons may be ex- 
empted from the operation of an in- 
come tax statute so long as there is 
a fair reason for the exemption, and 
the classification rests upon some dif- 
ference which bears a reasonable and 
just relation to the exemption pro- 
visions, and is not arbitrary or un- 
reasonable. State v. Pinder, 108 A. 
43, 30 Del. 416. 

[b] Thus (1) a statute exempting 
the income from corporate stocks is 
not unconstitutional, where the in- 
come of the corporation is taxed, since 
the stockholders ultimately bear the 
burden of the latter taxation. Shields 
v. Williams, 19 -S.W.(2d) 261, 159 
Tenn. 349. (2) A statute not includ- 
ing corporations in the list of those 
taxed upon incomes is valid‘and con- 
stitutional, where the incomes of 
stockholders are subject to taxation, 
the classification being a reasonable 
one to avoid double taxation. Frank- 
lin v. Carter, 51 F.(2d) 345 [cert den 
52 S.Ct. 40]; Conner y. State, 130 A. 
357, 82 N.H. 126. (3) The exemption 
of the incomes of religious, education- 
al, and similar institutions is reason- 
able, under familiar principles, since 
such institutions are doing work that 
would otherwise fall upon the state. 
Shields y. Williams, supra. (4) It is 
proper, and not unconstitutional, for 
an income tax statute to omit to pro- 
vide for a tax on the incomes of non- 
residents, although earned within the 
state. Conner vy. State, supra. 

Cross references: 

Cfonstitutionality of statute. permit- 
ting other taxes paid to be offset 
against income taxes see infra § 
2337 note 40 [a]. 

Personal exemptions see supra text 
and notes 78-82. 

Persons and corporations liable to in- 
come tax see infra §§ 2309-2312. 
97. Shields v. Williams, 19 S.W. 

(2d) 261, 159 Tenn. 349. 

[a] Thus the taxation of income 
from long term loans, and the exemp- 
tion of that from short term loans, is 
a proper classification, since long 
term loans are used ordinarily for in- 
vestment, to acquire property, not to 
produce property and create new tax- 
able values, while short term loans 
are employed in merchandising, man- 
ufacture, and trade, producing wealth 
and creating new taxable values. 


No constitutional objection to 
the validity of an income tax law may be based up- 
on the fact that it exempts from taxation, or is not 
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made applicable 


the taxation of 


constitutional. 


Shields v. Williams, 19 S.W.(2d) 261, 
159 Tenn. 349. ER 
98. U.S.—Atlantic Coast Line’ R. 
Co. v. Doughton, 43 S.Ct. 620, 262 U.S. 
413, 67 L.Ed. 1051; Converse vy. North- 
ern Pac. Ry. Co,,° 2. B.(2d) 959. 
Mass.—In re Opinion of the Jus- 
tices, 170 N.E. 800, 270 Mass. 593; 
Wheelwright v. Trefry, 127 N.E. 523, 
235 Mass. 584. 
ee yv. Crawford, 248 S.W. 
581. ; 
N.H.—In re Opinion of the Justices, 
149 A. 321, 84 N.H. 559; In re Opin- 
ton of the Justices, 138 A. 284, 82 N. 
Ee ool. 
N.Y.—Peo. ex rel. Bank of America 
ae Gilchrist, 154 N.E. 821, 244 N.Y. 


Wis.—State v. Johnson, 175 N.W. 
589, 170 Wis. 218, 7 A.L.R. 1617; State 
v. Frear, 134 N.W. 673, 135 N.W. 164, 
148 Wis. 456. 

[a] Thus: (1) Business income 
and income from intangibles may be 
separately classified, for purposes of 
taxation. In re Opinion of the Jus- 
tices, 170 N.E. 800, 270 Mass. 593. 
(2) It is not unconstitutional to tax 
the whole of one class of income, and 
Only so much of another class as ex- 
ceeds a specified amount. In re Opin- 
ion of the Justices, 138 A. 284, 82 N.H. 
561. (8) The amount not taxed of 
various classes of income need not be 
the same. In re Opinion of the Jus- 
tices, 149 A. 321, 84 N.H. 559. (4) 
Natural persons and corporations may 
be treated as separate classes, for the 
purposes of income taxation. Stanley 
v. Gates, 19 S.W.(2d) 1000, 179 Ark. 
886; Stouffer v. Crawford, (Mo.) 248 
S.W. 581; State vy. Johnson, 175 N.W. 
589, 170 Wis. 218, 7 A.L.R. 1617. (5) 
Separate provisions for resident and 
nonresident corporations may validly 
be made in an income tax statute, 
the classification being a reasonable 
one. Stouffer v. Crawford, supra. 
(6) A state statute levying a tax on 
the net income of public service com- 
panies which differs from the income 
tax levied on other persons and cor- 
porations is not unconstitutional. 
Atlantic Coast Line R. Co. v. Dough- 
ton, 43 S.Ct. 620; 262°U.S: 413: 67 T. 
Ed. 1051. /(7) It is not inequitable for 
the state to tax the income of a car- 
rier from purely intrastate business, 
and not tax that part of its income 
earned partly within and partly with- 
out the state. Converse v. Northern 
Pacific R. Co., 2. F. (2d) 959.- (8) A 
statute making fiduciaries liable for 
the tax on the income of the estate 
or trust where the distribution of the 
income is in the discretion of the 
fiduciary as to beneficiaries or 
amounts, while the tax is imposed on 
the income of the beneficiaries in oth- 
er cases, does not deny the equal pro- 
tection of the laws, since the distinc- 
tion between beneficiaries whose 
shares of income are determined by 
the instrument creating the trust or 
estate and those whose shares vary 
according to the discretion of the 
trustees is not arbitrary, but corre- 
sponds to really differing situations. 
Peo, ex rel. Bank of America v. Gil- 
christ, 154 N.E. 821, 244 N.Y. 56. (9) 
An income tax statute allowing ex- 
emptions to individuals and denying 
them to partnerships is based upon 
a reasonable classification, since the 
members of a partnership may claim 


For later cases, developments and changes in the law see Annotations, 


[§ 2307 


to, incomes of particular classes of 


persons or corporations,®® or income from particular 
sources,®? or that it makes different provisions for 


different classes of incomes, or 1n- 


comes of different classes of persons,?® where there 
is a reasonable basis for the classification.°® 
ute making an arbitrary classification, however, be- 
tween incomes to be taxed and those in part or in 
whole exempt from or not subject to taxation 1s un- 


A stat- 


A statute imposing an increased 


‘exemptions on their individual | in- 
comes and to allow them exemptions 
on the partnership income also would 
give them double exemptions. State 
v. Frear, 134 N.W. 673, 1385 N.W. 164, 
148 Wis. 456. (10) A statute provid- 
ing for taxes on incomes is not uncon- 
stitutional because not allowing to 
executors who receive income payable 
to inhabitants of the commonwealth 
the deductions for taxes and expenses 
paid allowed to trustees. Wheel- 
wright v. Trefry, 127 N.E. 523, 235 
Mass. 584. (11) A statute penalizing 
nonresidents who fail to file tax re- 
turns by denying them certain exemp- 
tions extended to others is a reason- 
able discrimination, as a method of 
securing the filing of a return. Stouf- 
fer v. Crawford, (Mo.) 248 S.W. 581. 
(12) A provision that a taxpayer who 
has paid a personal tax for the year 
shall be entitled to have the amount 
thereof credited upon his income tax 
is not discriminatory, since in effect 
it tends toward the elimination of per- 
sonal property taxation and the sub- 
stitution of income tax based upon 
ability to pay, with the practical re- 
sult that both the taxpayer who has 
personal property and the taxpayer 
who has none pay according to their 
several abilities as evidenced by their 
incomes. State vy. Frear, supra. 
Graduation of rates according to 
amount of income see infra § 2332. 
99. See cases supra notes 96-98. . 
1. F. S. Royster Guano Co. v. Vir- 
ginia, 40 S.Ct. 560, 253 U.S. 412, 64 
L.Ed. 989; Travis v. Yale & Towne 
Mfg. Co., 40 S.Ct. 228, 252 U.S. 60, 64 
L.Ed. 460 [aff 262 F. 576]; In re Opin- 
ion of the Justices, 149 A. 321, 84 N. 
H. 559; Burr v. Chase, 289 P. :551, 
157 Wash. 393 [foll United Diversified 
Securities Corporation y. Chase, 289 
P. 554, 157 Wash. 699; Washington 
Mut. Sav. Bank v. Chase, 289 P. 555, 
157 Wash. 698; In re Washington 
Mut. Sav. Bank, 289 P. 555, 157 Wash. 
698, reh den as to all four cases sub 
nom. Washington Mut. Savings Bank 
v. Chase, 290. P. 697, 157 Wash. 351, 
71 A.L.R. 232]; Aberdeen Savings & 
Loan Ass’n v. Chase, 289 P. 536, 157 
Wash. 351, 71 A.L.R.-232 [fol] United 
Diversified Securities Corporation vy. 
Chase, 289 P. 554, 157 Wash. 699; In 
re Washington Mut. Sav. Bank, 289 
P. 555, 157 Wash. 698; Washington 
Mut. Sav. Bank vy. Chase, 289 P. 555, 
157 Wash. 698, reh den as to all four 
cases Sub nom. Washington Mut. Sav- 
ings Bank v. Chase, 290 P. 697, 157 
Wash. 351, 71 A.L.R. 232]. Compare 
State v. Lyons, 197 N.W. 578, 183 Wis. 
107 (recognizing the rule, but holding 
that a statute relating to taxes upon 
the incomes of corporations, joint 
stock companies, and associations is 
not made invalid, under the constitu- 
tional guaranties of equal protection 
of the laws, by the omission of refer- 
ence to joint stock companies and as- 
sociations in a section providing for 
the reassessment of corporate in- 
comes, where an intent to include 
such joint stock companies and asso- 
ciations in all the provisions appears 
from the statute as a whole). 
_ ta] Tustrations.—(1) A statute 
1S unconstitutional which excludes 
corporations from the category of 
persons taxable on their business in- 
come. In re Opinion of the Justices. 
149 A. 321, 84 N.H. 559. (2) A stat- 


same title and section number, 


§§ 2307-2309] _ 


income tax on foreign corporations is not unconsti- 
tutional, as discriminatory, where an increased tax, 
equally onerous, is imposed -upon domestic corpo- 
rations by another statute taking effect the same 
day.” Incomes of different sorts possessing most 
attributes in common may validly be grouped to- 
gether under the same classification. A statute 
providing that certain receipts or accruals shall not 
constitute income for tax purposes is not made 
unconstitutional, as making a gift or gratuity, by a 
provision that it shall be retroactive. 

[§ 2308] C. Liability to Taxation—1. In General. 
Incomes are subject to taxation only where express 
provision for taxing them is made by statute.> So 
unless and until a legislative intention to impose a 
tax upon incomes has been distinctly manifested, no 
lability for such a tax exists;® and in the absence 


of any express reference to income in a taxing stat- 


ute, and of any provision for defining the same or 
ascertaining its amount, no such intention is to be 
implied.? 

Repeal of an income tax statute, without any sav- 
ing clause or any reference to unpaid taxes which 
have already acerued and become payable, does not 
have the effect of remitting such taxes, or relieve 
the taxpayers of the obligations which have already 
accrued under the statute repealed.§ 
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[§ 2309] 2. Persons Liable—a. In General. Since 
no liability to pay a tax on income exists except 
where created by statute,® no person is subject to 
taxation on his income who is not specially de- 
scribed in the statute imposing the tax or not clear- 
ly within the meaning of the general terms which 
the statute employs,'® and a statute is not to be 
extended by implication to make liable persons oth- 
er than those comprehended within its terms;11 but 
all persons who are so within its terms are sub- 
ject to the tax,*? and the express exception of par- 
ticular classes of persons from liability for such a 
tax excludes all other exceptions.!? What persons 
are liable for an income tax is to be determined in 
accordance with the statute in force at the end 
of the tax year or other period,!* ‘and where at that 
time no statute provides for the taxation of a par- 
ticular class of persons or income, one who or whose 
income is within such elass is not subject to taxa- 
tion on income received during the period then end- 
ing although by the time an assessment is made or 
a return is due a statute has gone into effect impos- 
ing a tax on such class.15 An express exception of 
particular classes of persons from income taxation 
is not ordinarily to be treated as revoked by mere 
implication from other parts of the statute.1® 
Recipient of income as person liable. Liability for 


ute, in so far as it imposes upon do- 
mestic corporations doing business 
both within and without the state a 
tax upon their entire incomes, is un- 
constitutional, as depriving such cor- 
porations of the equal protection of 
the laws, where by other provisions of 
the statute domestic corporations do- 
ing no part of their business within 
the state are not subject to taxation; 
the classification being unreasonable 
and arbitrary. F. S. Royster Guano 
Co. v. Virginia, 40 S.Ct. 560, 253 U.S. 
412, 64. L.Ed..989. (3) A statutory 
provision permitting corporations do- 
ing business in the state to deduct 
from its net income, on which it is 
liable to taxation, dividends paid to 
residents of the state, but not per- 
mitting the deduction of dividends 
paid to nonresidents, is discriminato- 
ry and invalid as to corporations hav- 
ing some or all nonresident stockhold- 
ers. Standard Lumber Co. vy. Pierce, 
228 P. 812, 112 Or. 314. (4) A statute 
imposing a tax on income, earned 
within the state, on nonresidents 
thereof, without giving them the same 
exemptions as are given to residents, 
is unconstitutional. Travis v. Yale & 
Towne Mfg. Co., 40 S.Ct. 228, 252 U.S. 
60, 64 L.Ed. 460 [aff 262 F. 576]. (5) 
A statute imposing a tax on the in- 
comes of banks and financial corpora- 
tions only, and not upon those of in- 
dividuals, establishes an arbitrary 
classification, and is unconstitutional 
as denying the equal protection of the 
laws to such corporations. Burr v. 
Chase, 289 P. 551, 157 Wash. 393 [foil 
United Diversified Securities Corpora- 
tion v. Chase, 289 P. 554, 157 Wash. 
699; Washington Mut. Sav. Bank v. 
Chase, 289 P. 555, 157 Wash. 698; In 
re Washington Mut. Sav. Bank, 289 P. 
555, 157 Wash. 698, reh den as to all 
four cases sub nom. Washington Mut. 
Savings Bank vy. Chase, 290 P. 697, 157 
Wash. 351, 71 A.L.R. 232]; Aberdeen 
Savings & Loan Ass’n vy. Chase, 289 
P. 536, 157 Wash. 351, 71 A.L.R. 232 
{foll United Diversified Securities 
Corporation y. Chase, 289 P. 554, 157 
Wash. 699; In re Washington Mut. 
Sav. Bank, 289 P. 555, 157 Wash. 698; 
Washington Mut. Sav. Bank v. Chase, 
289 P. 555, 157 Wash. 698, reh den as 
to all four cases sub nom. Washing- 
ton Mut. Savings Bank v. Chase, 290 
P. 697, 157 Wash. 351, 71 A.L.R. 232). 
(6) A statute allowing a flat exemp- 
tion of a specified amount to a private 
trust cannot be sustained, since bene- 


ficiaries of a trust may be given the 
Same exemptions as other individuals, 
but nothing more. In re Opinion of 
the Justices, 149 A. 321, 84 N.H. 559. 

2. H. P. Hood & Sons v. Com., 127 
N.E. 497, 235 Mass. 572. 

3. Standard Lumber Co. y. Pierce, 
228 P. 812, 112 Or. 314 (income grow- 
ing out of the ownership or use of 
property and income derived from 
Salaries, wages, or compensation for 
personal services). 

4 Peo. ex rel. Clark y. Gilchrist, 
1535N.E..39,2243. Noy. 2173: 

Gifts of public funds in general see 
States § 343. 

5. Eliasberg Bros. Mercantile Co. 
v. Grimes, 86 So. 56, 204 Ala. 492, 11 
A.L.R. 300. 

6. Forman v. Board of Assessors, 
35 La.Ann. 825. 

7. Eliasberg Bros. Mercantile Co. 
v. Grimes, 86 So. 56, 204 Ala. 492, 11 
A.L.R. 300; Forman v. Board of As- 
sessors, 85 La.Ann,. 825. 

[a] Bule applied.—A provision in 
a general statute for the taxation of 
specified classes of property and “all 
other property, real, personal, and 
mixed,” cannot be construed to in- 
clude incomes, as property, so as to 
render them subject to taxation. 
Eliasberg Bros. Mercantile Co. v. 
Grimes, 86 So. 56, 204 Ala. 492, 11 
A.L.R. 300. 

8. State v. Slusher, 248 P. 358, 119 
Or. 141. } 

9. See supra § 2308. 

10. Ala.—State v. Mobile County 
Board of Revenue and Road Com’rs, 
is Ala. 6.0. 

Pa.—Com. v. Cuyler, 5 Watts & S. 
205. 

S.C.—Lining vy. Charleston, 12 S.C.L. 


345. 

Va.—Plumer v. Com., 3 Gratt. (44 
Va.) 645. 

Eng.—Langston v. Glasson, [1891] 
1 Q.B. 567; Bowers v. Harding, [1891] 
1, Q:B: 560. 

N.W.Terr.—Robson v. Virginia, 4 


Terr.L. 80. 

See to same effect Goodwin v. Ot- 
tawa, 12 Ont.L. 236. 

And see cases infra this note. 

{a] Thus (1) under a statute im- 
posing a tax on all salaries and emolu- 
ments of office created or held by or 
under the constitution or laws of the 
state, or by or under “any corpora- 
tion, institution, or company” incor- 
porated by the state, the salary of a 


minister of the gospel is not subject 
to taxation, whether or not the con- 
gregation of which he is minister is 
incorporated. Comms Vile Cuylers 5 
Watts & S. (Pa.) 275. (2) Under a 
statute providing for the levy and col- 
lection of a specified tax on yearly 
income accruing in consideration of 
the discharge of any office or employ- 
ment in the service of the state, or 
in the service of any body politic or 
corporate, joint or stock company, or 
otherwise, or in the employment of 
any company, copartnership, individ- 
ual or individuals, the salary of a pas- 
tor or religious instructor of a church 
is not taxable. Plumer v. Com., 3 
Gratt. (44 Wa.) 645. (3) A statute 
providing for a tax upon salaries of 
offices created or held by or under 
the constitution or laws of the state 
will not be construed to impose a tax 
upon the salaries of teachers in the 
public schools. Com. y. Cuyler, su- 
pra. (4) Where an income tax statute 
is not applicable to nonresidents not 
doing business within the state, a 
nonresident is not taxable on divi- 
dends’ declared by domestic corpora- 
tions, the receipt of such dividends in 
the state of his domicile not consti- 
tuting ‘doing business” in the state. 
Standard Lumber Co. v. Pierce, 228 
PS 2. A120 Ors. 314, 

ll. Faulkner v.-Trefry, 118 N.E. 
229, 229 Mass. 120. 
be Miller v. Kirkpatrick, 29 Pa. 

6. 

13. Miller v. Kirkpatrick, supra. 
See Lott v. Hubbard, 44 Ala. 593 (ap- 
plying the rule). 

14. Com. vy. P. Lorillard Co., 118 S. 
E. 328, 136 Va. 258. 

15. Com. vy. P. Lorillard Co., su- 

ra. 

16. Bishop of Nueva Segovia v. 
Collector of Internal Revenue, 50 Phil- 
ippine 618. 

[a] Rule applied.—Where persons 
or corporations of particular classes 
are expressly exempted by the statute 
from liability to income taxation, a 
further provision of the statute that 
income of whatever kind and char- 
acter, “except income expressly ex- 
empted,”’ shall be liable for the tax 
does not withdraw their exemption, 
being apparently inserted out of abun- 
dant or perhaps excessive caution. 
Bishop of Nueva Segovia v. Collector 
of Internal Revenue, 50 Philippine 
618 
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the tax rests upon the person by whom the income, 
in respect of which it is imposed, is received or re- 
ceivable;'7 and a direction by one entitled to re- 
ceive income that it be paid or turned over to an- 
other,t® or the payment of the amount thereof to 
another with the knowledge and consent of the per- 


son entitled to receive it,!® does not deprive it of. 


its character as income of the latter or relieve him 
of liability for the tax thereon. 

Residents. In some states, statutes imposing in- 
come taxes upon residents of the state expressly 
prescribe who shall be deemed a resident for the 
purposes of such tax.?° One who becomes a resident 
of a state during a tax period, and remains such 
resident-at the time the tax is payable, is subject 
to taxation under ‘a statute requiring every inhabi- 
tant of the state to make a return of income and 
pay a tax thereon.” A resident of a state does not 
escape liability for income tax by a merely color- 
able change of domicile to a place outside the state, 
where in fact his place of residence remains within 
the state.22, Where one member of a partnership 
resides within the state and the other member in a 
foreign state, the firm resides equally within each 


38 A.L.R. 1256. 
[a] 


17. See cases infra notes 18, 19. 
18. Dodge v. Commissioner of Cor- 
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Rule applied.—Where a hus- 
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[§§ 9309-2310 


state, for income tax purposes.?3 : 

One who gives away property or a business is not 
liable for a tax on the income thereafter derived 
therefrom, provided there is no fraudulent intent 
to evade taxation;?4 and the mere fact that after 
the transfer the yield of taxes from the transferee 
is less than would have resulted if the property 
had remained that of the transferor, on account of 
a graduated rate of taxation or otherwise, does not 
justify treating the gift as fraudulent or nonexist- 
ent.7° 

[§ 2310] pb. Corporations. A general statute 
imposing a tax on all incomes, and requiring each 
“person” to pay such tax, is applicable to corpora- 
tions as well as to natural persons, in the absence 
of any provision to the contrary;?° and a statute 
imposing upon corporations a tax upon their gross 
production, and providing that it shall be in lieu of 
all other taxes on their property and equipment, 
does not relieve them from the payment of an in- 
come tax.27 Cases in which particular corporations 
have been held to be taxable?® or exempt from tax- 
ation?® on their incomes, under particular statutes, 
will be found in the footnotes. 


producers, as under a _ codperative 
scheme, where the distribution of 


porations and Taxation, 174 N.E. 109, 
273 Mass. 187. , ¥ 

[a] MTlustration.—(1) A_ direction 
by or in behalf of stockholders of a 
corporation that a dividend declared 
by the company on their stock, in 
stock of another corporation, be turn- 
ed over to a committee working for 
the reorganization of the latter cor- 
poration does not deprive the stock- 
holders of property in such dividend 
so as to free them from liability for 
income tax thereon. Dodge v. Com- 
missioner of Corporations and Taxa- 
tion, 174 N.E. 109, 273 Mass. 187. (2) 
“Dividend paid in stock of another cor- 
poration as income see infra § 2316 
note 10 [a]. ; 

19. Buick Motor Co. v. Milwaukee, 
48 F.(2d) 801 [aff 43 F.(2d) 385, and 
cert den 52 S.Ct. 34] (profits accruing 
to subsidiary corporation paid over 
directly to parent company owning 
all its stock); State v. Phelps, 176 N. 
W. 868, 178 N.W. 471, 172 Wis. 147 
(moneys receivable by trustee paid 
directly by creditor to beneficiary of 


‘trust). eh 
20. See statutory provisions. | 
[a] Particular statute construed. 


—Under a statute declaring that the 
term “resident,” as used in provisions 
imposing income taxes on residents, 
“includes” any person who was at 
any time during the last six months 
of the calendar year for which the 
tax is payable a resident of the state, 
the income of one who was a resident 
during the first part of a year, but 
died before the beginning of the last 
six months, is taxable; the word “in- 
cludes” not being a restrictive one, 
but the provisions as to the inclu- 
sion of persons residing in the state 
during the last six months being in- 
serted out of caution for what might 
have been doubtful cases, of residents 
becoming nonresidents and vice versa 
during the calendar .year. Peo, ex 
rel. Woolworth’s Estate y. State Tax 
Commission, 192 N.Y.S. 772, 200 App. 
Div. 287. 

21. Loevy v. Long, 139 N.E. 496, 
245 Mass. 174. 

Power of state to tax resident on 
income received while nonresident see 
supra § 2307. 

22. Agassiz v. Trefry, 266 F. 8 [aff 
260 F. 226]. 

23. Village of Westby v. Bekkedal, 
178 N.W. 451, 172 Wis. 114. 

24, Burwell v. South Carolina Tax 
Commission, 126 S.E. 29, 130 S.C. 199, 


band transfers to his wife a half-in- 
terest in his business, without fraud- 
ulent intent to evade taxation, the 
fact that the transfer is made under 
a prenuptial contract which was in- 
valid under the statute of frauds, so 
that the transfer is without consid- 
eration and is a mere gift, does not 
make the husband liable to a tax on 
the whole income from the business 
after the date of the gift. Burwell 
v. South Carolina Tax Commission, 
tee ea 29, 130" S.C,, 1995 3°87 Ani Ry 

25. Burwell v. South Carolina Tax 
Commission, supra. 

Graduated rates of taxation of in- 
comés see infra § 2332. 

26. Hattiesburg Grocery Co. v. 
Robertson, 88 So. 4, 126 Miss. 34, 25 
A.L.R. 748 [suggestion of error overr 
89 So. 369, 126 Miss. 655, and error 
dism 43 S.Ct. 249, 260 U.S. 710, 67 L. 
Ed. 475]. 

Corporation as “person’’: 

In general see Corporations § 30. 
For sax purposes in general see supra 


27. Shaffer v. Carter, 40 S.Ct. 221, 
252 U.S. 37, 64 L.Ed. 445. 

Income tax as distinguishable from 
property tax see supra § 2306. 

28. See cases infra this note. 

[a]  Tllustrations.—(1) A corpora- 
tion which is organized for pecuniary 
profit, or one which, although not so 
organized, is being conducted for prof- 
it, is not within a statutory provision 
exempting from taxation the incomes 
of all corporations ‘‘not organized or 
conducted for pecuniary profit,” and 
its income is subject to taxation. St. 
John’s Military Academy y. Larson, 
170 N.W. 269, 168 Wis. 357. (2) A 
school corporation is being conducted 
for profit, so as not to be within such 
an exemption of the income of cor- 
porations not organized or, conducted 
for profit, where its corporate form 
is that of a profit-sharing organiza- 
tion, and where its surplus income 
from the conduct of its school is be- 
ing devoted to the enlargement of its 
properties and so is enhancing. the 
value of the capital stock. St. John’s 
Military Academy y. Larson, supra. 
(3) A corporation formed by milk pro- 
ducers to receive their milk, and sell 
the same, and pool the profits for dis- 
tribution among the stockholders, is 
taxable on the profits resulting from 
its operations, and is not to be treat- 
ed as a mere collecting agent for the 


profits is made on the basis of the 
number of shares of stock held by 
each producer and not on the basis 
of the shipments of milk made by him 
to the corporation. Fraser Valley 
Milk Producers Assoc. v. Minister of 
Ne Pai cgha (Can.) [1929] 3 Dom.L. 


29. See cases infra this note. 

[a] Illustrations.—(1) In view of 
the lack of power of a state to lay 
a tax on interstate commerce in any 
form whatsoever, under the commerce 
clause of the federal constitution, a 
state statute imposing a tax upon 
“all’? incomes must be construed not 
to impose a tax upon the income of a 
foreign railroad corporation doing 
both intra-state and interstate busi- 
ness, where no means are provided for 
separating the income received in in- 
terstate business from that received 
in intra-state business. Miller y. Il- 
linois Central R. Co., 111 So. 558, 146 
Miss. 422. (2) Under a statute ex- 
empting from income taxation public 
utilities which are required to pay 
taxes on their property directly tc the 
state, it is not necessary that a sep- 
arate assessment shall have been 
made against a utility company which 
has leased its property, in order that 
it may be exempt from income taxes, 
or that such company shall be actual- 
ly engaged in operating its plant. 
Wisconsin Electric Power Co. v. Town 
of Lake, 202 N.W. 195, 186 Wis. 199. 
(3} Under such statute, a utility com- 
pany which has leased its property 
to another company under a iease re- 
quiring the lessee to pay the taxes 
thereon, which taxes under the law 
are’ payable to the state, is not sub- 
ject to taxation on its income from 
Such property, the lessee being the 
representative of the lessor company 
to pay the taxes on the property, and 
the statute not referring to the in- 
strumentality or agency through 
which taxes are paid but distinguish- 
ing between taxes assessed by state 
authorities and those assessed by lo- 
cal assessors. Wisconsin Electric 
Power Co. v.. Town of Lake, supra. 
(4) Where the statute exempts from 
taxation the incomes of persons re- 
quired by law to pay taxes or license 
fees into the state treasury, a dock 
company maintaining an ore dock at 
a railroad’s terminus is operating a 
railroad terminal, within a statute de- 
claring that any corporation owning 
and operating a railroad or any sta- 


For later cases, developments and changes in the law see Annotations, same title ana section number. 
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-§§ 2311-2312] 


[§ 2311] c. Estates and Trusts, and Beneficiaries 


_ Thereof.2° The liability of an estate or trust, or 
the executor, administrator, or trustee thereof,*1 


and of the beneficiaries,*? for a tax on income of 
the estate or trust, under a statute providing for 
income taxation, depends primarily upon the terms 
of the statute.?? Exeeutors who have transferred 
property to a trustee are not liable for a tax on 
the income subsequently accruing from such prop- 
erty.°* The guardian or committee of an incompe- 
tent is not liable for a tax on income received for the 
account of the incompetent after his death.25 At 
least where an income tax is regarded as a tax on 
property,*® a trustee in bankruptey is liable for 
the tax on income received by him from the prop- 
erty of the estate during its administration, under 
a statute providing for the taxation of income re- 
ceived by estates held in trust, since the title to 
” property of the bankrupt is vested in the trus- 
ee. 

[§ 2312] d. Public Officers. Under a consti- 
tutional provision that the salaries of judges or 


tion, depot, terminal, or bridge for 
railroad purposes shall be deemed a 
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that income received by estates held 
in trust by trustees any one of whom 
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other publie officers shall not be diminished during 
their terms of office, it has been held that an in- 
come tax statute must be deemed not, to intend the 
taxation of such officers’ salaries, although they are 
not expressly exempted.°® ‘A statutory provision 
that the compensation of public officers for public 
service shall not be subject to taxation where the 
taxation thereof would be repugnant to “the consti- 
tution” refers to the federal constitution as well 
as the state constitution;#® and the salary of a 
federal officer is therefore not subject to, taxation 
under such statute.44 A receiver is a public offi- 
cer, within a statute which exempts the salaries of 
such officers from income taxation, since he is an 
agency of the court and discharges public fune- 
tions. The compensation of a federal manager 
of a railroad,*® and of its attorney,** for services 
rendered while it was under federal war-time con- 
trol,*® are not subject to taxation where the stat- 
ute exempts the wages and salaries of employees 
and officers of the United States government from 
income taxes. The salary of an officer of a corpo- 


32. See statutory provisions. 
[a] Particular statutes construed. 


railroad company, and so such dock 
company is not subject to taxation on 
its income, where railroad companies 
are required to pay taxes directly in- 
to the state treasury. Superior v. 
Allouez Bay Dock Co., 164 N.W. 362, 
166 Wis. 76. 

30. Power of state to tax estates 
and trusts on income see supra § 2307. 

31. See statutory provisions. 

[a] Particular statutes construed. 
—(1) Under a statute providing for 
the levy of an income tax for a speci- 
fied year, and each year thereafter, 
and that the income of persons “since 
deceased” shall be taxed to their es- 
tates, the estates of those persons 
only who have died after the begin- 
ning of the first tax year are liable 
to taxation. Faulkner y. Trefry, 118 
N.E. 229, 229 Mass. 120. (2) A Sstat- 
ute requiring fiduciaries to pay the 
tax on the income of the estate or 
trust where the distribution of the 
income is within the discretion of the 
fiduciary as to beneficiary or amount, 
the tax being imposed upon the bene- 
ficiaries themselves in other cases, is 
applicable to a trustee who has dis- 
eretion as to the amount to be paid 
to one beneficiary, the remainder of 
the income being distributable, under 
the terms of the will creating the 
trust, to other designated persons in 
equal shares. Peo. ex rel. Bank of 
America y. Gilchrist, 154 N.E. 821, 
244 N.Y. 56. (3) Under a statute re- 
quiring fiduciaries residing in the 
state to pay a tax on income of the 
estate or trust, the tax is payable if 
any one of two or more joint fiducia- 
ries reside within the state. State 
v. Widule, 159 N.W. 630, 164 Wis. 56. 
(4) The fact that the beheficiaries to 
whom income of an estate or trust is 
to be paid over or distributed are non- 
residents of the state does not relieve 
the fiduciaries of liability for a tax 
on such income, under a statute re- 
quiring fiduciaries residing within 
the state to pay a tax on the income 
of the estate or trust. State v. Wi- 
dule, supra. (5) Under a statute pro- 
viding for the taxation of income re- 
ceived by estates of deceased persons 
during the period of administration 
or settlement of the estate, such in- 
come is not rendered free from lia- 
bility to tax by the fact that, under 
the terms of the decedent’s will, the 
body of the estate of which the in- 
come becomes a part is to pass to an 
eleemosynary corporation which by 
statute is exempted from taxation on 
its income, Kings County Trust Co. 
v. Law, 194 N.Y.S. 370, 201 App.Div. 
181. (6) Under a statute providing 


is a resident of the state shall be 
subject to a tax, which is held to be a 
property tax, where it is accumulated 
for the benefit of unborn or unascer- 
tained persons, income received or ac- 
cumulated for unascertained persons 
by trustees one of whom is a resident 
of the state is not taxable, where the 
trust was created outside the state 
and is being administered by the 
courts of a foreign state, and where 
such income is subject to taxation 
in such foreign state. Hutchins v. 
Commissioner of Corporations and 
Taxation, 172 N.E. 605, 272 Mass. 422, 
71 A.L.R. 677. (7) A statute provid- 
ing that the provisions of the income 
tax law as to trustees shall, “‘so far 
as apt,” apply to executors, considered 
insconnection with a statutory provi- 
sion making income received by trus- 
tees resident in the state liable to 
taxation, does not make subject to the 
tax income received by executors, 
resident in the state, appointed by the 
courts of a foreign state under the 
will of a testator who was domiciled 
in such foreign state at the time of 
his death, provided such executors 
are not acting also as trustees. Brew- 
ster v. Commissioner of Corporations 
and Taxation, 146 N.E. 259, 251 Mass. 
49. (8) Under a statute taxing only 
such part of the income of a nonresi- 
dent as is derived from property or 
business within the state, the income 
from a trust of securities physically 
situate outside of the state, for the 
benefit of a nonresident of the state, 
is not made taxable by the fact that 
a court of the state is administering 


the trust, the property not being 
brought constructively within the 
state by such administration. Bay- 


field County v. Pishon, 156 N.W. 463, 
162 Wis. 466. (9) Where a statute 
requires every fiduciary to make a re- 
turn of income of his beneficiary, but 
contains no provision for payment of 
the tax by the fiduciary, the latter 
is not liable for the tax on such in- 
come, notwithstanding a further pro- 
vision incorporating in the income tax 
law all the provisions of the property 
tax law, so far as not inconsistent 
with the express provisions of the 
former, one of which provisions of 
the property tax law requires a fidu- 
ciary to pay the tax assessed in re- 
spect of the property or trust which 
he represents, since such provision 
of the property tax law is not con- 
sistent with the general scheme of the 
income tax law, which contemplates 
payment of income tax by the person 
receiving income. Wilder v. Hawaiian 
Trust Co., 20 Hawaii 589. 


—(1) Under a statute providing that 
income received “by an inhabitant of 
the state from trustees, none of whom 
is an inhabitant of the state or has 
received his appointment from a court 
of the state, shall be subject to taxa- 
tion, and a further provision making 
Such statute applicable, so far as apt, 
to income received by executors and 
their beneficiaries, income received by 
a resident beneficiary of an estate 
from a foreign executor during the 
process of settling the estate is sub- 
ject to tax. Longyear v. Commission- 
er of Corporations and Taxation, 164 
N.E. 459, 265 Mass. 585. (2) A stat- 
utory provision requiring. every per- 
son who is an inhabitant of the state 
at any time between specified dates to 
pay a tax on his income for the pre- 
ceding year is to be construed in con- 
nection with a further provision that 
income received by a trustee shall be 
subject to taxation only to the extent 
that the person to whom it is payable 
or for whom it is accumulated is a 
resident of the state; and so a bene- 
ficiary of a trust who first becomes a 
resident of the state between the 
specified dates is not taxable on the 
income received from the trust dur- 
ing the preceding year. Old Colony 
Trust Co. y. Commissioner of Corpo- 
rations and Taxation, 139 N.E. 441, 
245 Mass. 155. 
33. See cases supra notes 31, 32. 
34. Overton vy. Wisconsin Tax Com- 
mission, 286 N.W. 526, 204 Wis. 614. 
35. Peo. ex rel. Kernochan y. Gil- 
cages 21 N.Y.S. 617, 214 App.Div: 
14. 


36. Income tax as tax on property 
see supra § 2306. ; 

37. In re Ponzi, 6 F.(2d) 324. 

Title to bankrupt’s property as 
Woote ne in trustee see Bankruptcy §§ 


38. Power of state to tax emolu- 
mente of public officers see supra § 
2307. 

39. Long v. Watts, 


110 S.E. 765, 
183 N.C¥'99;'22) A.G-R.) 277. 

40. State ex rel. Thompson y. Tru- 
man, 4 S.W.(2d) 438, 319 Mo. 4238. 

41. State ex rel. Thompson y. Tru- 
man, supra. 

42. State ex rel. Thompson vy. Tru- 
man, supra. 

Receiver as agency of court ap- 
pointing him see Receivers § 163. 

43. Biscoe vy. Tax Commissioner, 
128 N.E. 16, 236 Mass. 201. \ 


44. Biscoe v. Tax Commissioner, 
supra. 
45. Federal war-time control of 


railroads see Railroads §§ 76-95. 
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ration organized to act as agent for the United 
States shipping board is not exempt from taxation 
by a statutory provision that salary paid by an 
agency of the federal government shall not be 
taxed.*® 

[§ 2313] 3. Income Subject to Tax*’—a. In Gen- 
eral, Whatever may be the strict or technical mean- 
ing of “income,”’4* for tax purposes the term means 
an actual gain, or actual increase of wealth,*® and 
does not include a mere unrealized increase in val- 
ue.®° Accordingly, as a subject of taxation, income 
is the gain derived from capital, or labor, or both 
combined;°! and income for any given period of 
time is the amount of gain so derived during the des- 
ignated period.*? That which is not income can- 
not be made taxable by calling it income;°? and 
income which is not the taxpayer’s cannot be made 
taxable to him by ealling it his.>* Income need 
not, however, be money,®® although it must either 
be money or that which is convertible into money.°® 

Under constitutional provisions. “As used in a con- 
stitutional provision authorizing the taxation of in- 
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comes, the word “income” is comprehensive in 
scope,’ and is to be given a broad meaning,’* and 
the legislature is thereby given power to lay a tax 
upon any and all’ classes of items which by any 
reasonable understanding may fairly be regarded 
as income.®® The term is nevertheless to be under- 
stood in its common and ordinary meaning,°° and 
not in its strict, technical, or true economic sense ;°* 
and it may not be stretched to include purely the- 
oretical, as distinguished from practical, concep- 
tions.6? A statute attempting to impose an Income 
tax on what is, and is commonly understood to be, 
capital, or the corpus of an estate, is void.°* 
Under statutory provisions. The items or ac- 
cruals which are subject to taxation under an in- 
come tax statute are not necessarily the same as 
income for other purposes,°* but must be deter- 
mined in accordance with such rules as may be laid 
down by the statute,*> which is to be given a prac- 
tical construction as to the income which is to be 
taxed.£° So only such items of income are taxable 
as are described by or included in the terms of the 


46. Peo. ex rel. Smyth v. Lynch, 
173 N.E. 571, 254 N.Y. 427 [rearg den 
175 N.E. 344, 255 N.Y. 629]. 

47. Power of state to impose tax 
on income of particular classes or 
pore particular sources see supra § 
2307. 

43. “Income” defined in general see 
Income § 1. 

49. Bingham v. Long, 144 N.E. 77, 
249 Mass. 79, 33 -A.L.R. 809; : Brown 
v. Long, 136 N.E. 188, 242 Mass. 242. 

50. See infra § 2314. 

51. Hattiesburg Grocery Co. v. 
Robertson, 88 So. 4, 126 Miss. 34, 25 
A.L.R. 748 [Suggestion of error overr 
89 So. 369, 126 Miss. 655, and error 
‘dism 43 S.Ct. 249, 260 U.S. 710, 67 
L.Ed. 475]. 

52. Hattiesburg Grocery’ Co. v. 
Robertson, supra. 

53. Hoeper v. Tax Commission of 
‘Wisconsin, 52 S.Ct. 120, 284 U.S. 206 
[rev In re Hoeper, 233 N.W. 100, 202 
Wis. 493]; State v. Wisconsin Tax 
‘Commission, 204 N.W, 481, 482, 187 
Wis. 539; State v. Nygaard, 158 N. 
Ce 87, 163 Wis. 307, 310, L.R.A.1917E 
“Things which are not in fact in- 
‘come cannot be made such by mere 
legislative fiat.” State v. Nygaard, 
supra [quot State v. Wisconsin Tax 
Commission, supra]. 

54. Hoeper v. Tax Commission of 
Wisconsin, 52 S.Ct. 120, 284 U.S. 206 
[rev In re Hoeper, 233 N.W. 100, 202 
‘Wis. 493]. 

[a] Taxing wife’s income as part 
of husband’s.—A statute which taxes, 
as part of a husband’s income, in- 
come received by his wife, thus secur- 
ing a higher rate, on account of a 
graduated scale of rates, than would 
be payable upon the separate incomes, 
is unconstitutional as taking property 
without due process of law. Hoeper 
v. Tax Commission of Wisconsin, 52 
S.Ct. 120, 284 U.S. 206 [rev In re 
Hoeper, 233 N.W. 100, 202 Wis. 493]. 

55. State v. Frear, 134 N.W. 673, 
135 N.W. 164, 148 Wis. 456. 

[a] Rule applied.—A statute pro- 
viding that the estimated rental value 
of residence property occupied by the 
owner shall be considered as income, 
for purposes of taxation, does not 
infringe the rule that things which 
are not in fact income cannot be made 
such by legislative fiat, since a right 
of residence can be converted into 
money, the purpose of the statute be- 
ing apparently to equalize the ,situa- 
tion of persons possessing houses of 
equal value, one renting his house to 
a tenant and the other occupying his 
house. Staté v. Frear, 134 N.W. 673, 
135 N.W. 164, 148 Wis. 456. 


56. State v. Frear, supra. 

57. Boston Safe Deposit & Trust 
Co. v. Commissioner of Corporations 
and Taxation, 174 N.E. 114, 273 Mass. 
208; Brown v. Long, 136 N.E. 188, 
242 Mass. 242; Raymer v. Trefry, 132 
N.E. 190, 239 Mass. 410; Trefry v. 
Putnam, 116 N.E. 904, 227 Mass. 522, 
L.R.A.1917F 806; State ex rel. Du- 
laney v. Nygaard, 183 N.W. 884, 174 
Wis. 597. 

“Income” defined generally see In- 
come, 31. C.J. p.396. 

58. Brown v. Long, 136 N.E. 188, 
242 Mass. 242. 

59. Boston Safe Deposit & Trust 
Co. v. Commissioner of Corporations 
and Taxation, 174 N.E. 114, 273 Mass. 
208; Trefry v. Putnam, 116 N.E. 904, 
227 Mass. 522, L.R.A.1917F 806. See 
to same effect Posados v. Warner, 
Barnes & Co.,'49 S.Ct: 333, 279 U.S. 
340, 73 L.Hd. 729. 

[a] Stock dividends.—A statute 
expressly including stock dividends in 
income and providing for their taxa- 
tion as such is valid, under a consti- 
tutional provision authorizing the 
taxation of ‘income.’ Posados v. 
Warner, Barnes & Co., 49 S.Ct. 333, 
279 U.S. 340, 73 L.Ed. 729; State v. 
Cary, 191 N.W. 546, 181 Wis. 564; 
State ex rel. Dulaney v. Nygaard, 183 
N.W. 884, 174 Wis. 587. See Lanning 
v. Trefry, 142 N.E. 829, 247 Mass. 496 
(to same effect, holding that a stat- 
ute as construed to tax stock diyi- 
dends as income is not unconstitu- 
tional). 

[b] Dividends from accumulated 
profits of corporation.—It is within 
the power of the legislature to provide 
that accumulated profits of a corpo- 
ration shall not be regarded as capital, 
within a provision that distributions 
of capital shall not be treated as in- 
come subject to taxation, and it may 
require the payment of an income tax 
on dividends paid out of accumulated 
profits. Boston Safe Deposit & Trust 
Co. v. Commissioner of Corporations 
and Taxation, 159 N.E. 536, 262 Mass, 
1. See to same effect State v. Widule, 
163 N.W. 641, 166 Wis. 48; Van Dyke 
v. Milwaukee, 146 N.W. 812, 150 N.w. 
509, 159 Wis. 460. 

_tc] Giquidation dividends exceed- 
ing par value of stock.—A _ statute 
making subject to taxation, as income, 
the amount received in liquidation by 
the stockholders of a corporation on 
its dissolution, to the extent that such 
amount exceeds the par value of their 
stock, does not deprive stockholders 
of property without due process of 
law and is not unconstitutional. Fol- 
lett v. Commissioner of Corporations 
and Taxation, 166 N.E. 575, 267 Mass, 


115, 65 A.L.R, 148. 

60. Falk v. Wisconsin Tax Com- 
mission, 230 N.W. 64, 201 Wis. 292, 
State. v. Nygaard, 158 N.W. 87, 163 
Wis. 307, L.R.A.1917E 563; Van Dyke 
v. Milwaukee, 149 N.W. 812, 150 N.W. 
509, 159 Wis. 460. See State v. 
Widule, 159 N.W. 630, 164 Wis. 56 
(applying the rule). 


61. Van Dyke vy. Milwaukee, 146 
N-W. 812, 150. N.W...509; 159) “Wis. 
460. 

62. Brown vy. Long, 136 N.E. 188, 


242 Mass. 242. 

63. Norris v. Cary, (Wis.) 238 N. 
W. 415 [mod 237 N.W. 113]; State v. 
Nygaard, 158 N.W. 87, 163 Wis. 307, 
L.R.A.1917E 563. See State v. Wis- 
consin Tax Commission, 204 N.W. 481, 
187 Wis. 539 (recognizing the rule). 

[a] ‘hus, under a statute provid- 
ing that, of the profits derived from 
the sale of property acquired before 
a specified date when incomes first 
became taxable, only such proportion 
shall be taxable as the time between 
such date and the date of sale bears 
to the entire time between the date 
of acquisition and the date of sale, 
no part of the proceeds of sale of 
property is taxable as income where 
the value on the date specified by the 
statute was the same as the selling 
price, since at that time the property 
was capital, and no part of it could 
be made into income by legislative 
enactment. State v. Nygaard, 158 N. 
W. 87, 163 Wis. 307, L.R.A.1917E 563. 

64. Motors Acceptance Co. vy. At- 
wood, 214 N.W. 64, 193 Wis. 41; State 
v. Wisconsin Tax Commission, 201 N. 
W. 764, 185 Wis. 525; State ex rel. 
Stern Milling Co. v. Tax Commission- 
er, 175 N.W. 931, 170 Wis. 506. 

65. Com. v. Pottsville Water Co., 
98 A. 1079, 254 Pa. 451; Motors Ac- 
ceptance Co. v. Atwood, 214 N.W. 64, 
193 Wis. 41; State ex rel. Stern Mill- 
ing Co. v. Tax Commissioner, 175 N. 
W. 931, 170 Wis. 506. 

[a] Particular statute construed. 
-——Under a special statute incorporat- 
ing a company and providing for the 
taxation of so much of its income as 
exceeds six per cent of its “capital 
paid in,’ the six per cent to be de- 
ducted from income before any tax is 
payable is to be computed on the orig- 
inal capital stock of the company and 
not on the amount of capital stock as 
subsequently increased. Com. | v. 
Pottsville Water Co., 98 A. 1079, 254 
Pa. 451. 

66. United States Glue Co. v. Town 
of Oak Creek, 153 N.W. 241, 161 Wis. 
211, Ann.Cas.1918A 421 [aff 88 S.Ct. 
499, 247 U.S. 321, 62 L.Ed. 1135, Ann. 
Cas.1918E 748]. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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statute ;°" and where the statute defines the mean- 
ing of the term “income” as used therein, or pre- 
seribes what income shall be subject to taxation, 
no other income, profits, or accruals are to be taken 
into account in computing the tax.*® On the other 
hand, all items which are within the term “income” 
as defined or used in the statute are taxable as such, 
regardless of whether or not they are treated as in- 
come for other purposes.*® So items otherwise tax- 
able as income are not taken out of the category 
thereof by being paid over to another than the per- 
son entitled to receive them, for his benefit and with 
his consent,*° as where profits accruing to a cor- 
poration are paid directly to its stockholders;7? 
likewise, a corporation distributing its products to 
its stockholders at cost or less than a fair price in 
order that it shall have a lesser taxable income, or 
none, is nevertheless liable for a tax on the basis 
of such income as would be derived from charging 
the actual value of the goods so distributed,?? and 
profits or gains in fact aceruing to a subsidiary cor- 
poration are not rendered nonexistent, so as to be 
not within the statute, by a contractual arrangement 
with its parent company under which the profits of 
the subsidiary are to be limited by adjusting the 

67. Loring vy. Beverly, 110 N.E. 974, 


222 Mass. 331. See Dean v. Commis- 


sioner of Corporations and Taxation,} by him. 
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charges against it.7* Where the statute provides 
that no return need be made of income of particu- 
lar classes or from particular sources, such income 
is to be deemed not subject to taxation.7* Unless 
it clearly so provides, a statute is not to be con- 
strued as an attempt to tax a resident of the state 
on income which he received before he became such 
resident and which acerued from sources outside 
the state,’® since such construction would render the 
statute unconstitutional.7¢ 

Adoption of provisions of federal income tax 
laws.77 A state has power to fix the amount of in- 
come to.be taxed by reference to the income upon 
which the taxpayer is required to pay a tax to the 
United States;** and a state statute adopting, by 
reference, existing provisions of the federal income 
tax laws as to the amount of income to be taxed, or 
what shall constitute income for tax purposes, is not 
unconstitutional as a delegation of legislative powers 
to the congress or administrative boards of the fed- 
eral government.7® The standard of measurement 
under such a statute is not the tax paid to the Unit- 
ed States, but the net income of the taxpayer as 
properly ascertained for federal tax purposes.®® 

[§ 2314] b. Particular Items as Income—(1) In- 


trust, but is treated on the books of] which the latter agreed to furnish to 
the trustee as received and paid out] the former the merchandise in which 
State v. Phelns, 176 N.W. 


it dealt on such basis as to result in 


% 
- 
7 


155 N.E. 437, 258 Mass. 555, 50 A.U.R. 
1400; Lyon v. Commissioner of Cor- 
porations and Taxation, 155 N.E. 440, 
258 Mass. 450 (both applying the 
rule); and cases infra note 68. 

68. La.—New Orleans v. E. J. Hart 
& Co., 14 La.Ann. 803. 

Mass.—American Printing Co. v. 
Com., 120 N.E. 686, 231 Mass. 237; 
Loring v. Beverly, 110 N.E. 974, 222 
Mass. 331. 

Tex.—Millar v. 
288. 

Wis.—State v. Nygaard, 175 N.W. 
810, 170 Wis. 415. 

Eng.—Nizam’s State R. Co. v. 
Wyatt, 24 Q.B.D. 548; Turner v. Cux- 
on, 22 Q.B.D. 150. 

Can.—Matter of Appeal of Yarwood, 
PP eanvde 40: 

[a] Rule applied.—(1) Under a 
statute providing for the taxation of 
income derived from an annuity or 
from a profession, trade, or employ- 
ment, dividends received on corpo- 
rate stock are not subject to tax. 
Loring v. Beverly, 110 N.E. 974, 222 
Mass. 331. (2) "Where a statute im- 
posing a tax on dividends received on 
corporate stock defines the term 
“dividends” as used therein to mean 
distributions of profits or earnings 
acerued since a specified date, a 
dividend paid out of profits accumu- 
lated prior to such date is not taxable 
as income of the stockholder. State 
v. Nygaard, 175 N.W. 810, 170 Wis. 
415 


Statutes adopting provisions of fed- 
eral laws as to what constitutes in- 
come see infra text and notes 77-80. 

69. Pfister Land Co. v. Milwaukee, 
165 N.W. 23, 166 Wis. 223. 

fa] Thus, where items of money 
are within the statutory definition of 
income which is subjected to tax, they 
are not relieved from taxation by the 
fact that they originated in a foreign 
state, by the courts of which they 
have been held to be proceeds of the 
sale of property, or capital assets. 
Pfister Land Co. v. Milwaukee, 165 N. 
W. 23, 166 Wis. 223. 

70. State v. Phelps, 176 N.W. 863, 
178 N.W. 471, 172 Wis. 147. 

[a] Payments directly to benefi- 
ciary of trust as income of trustee.— 
Income is “received” by a trustee, so 
as to be subject to taxation, where 
with his consent it is paid by a debtor 
directly to the beneficiary of the 
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Douglass, 42 Tex. 


863, 178 N.W. 471, 172 Wis. 147. 

One entitled to receive income as 
oye liable for tax see supra § 

71. Buick Motor Co. v. Milwaukee, 
48 F.(2d) 801 [aff 43 F.(2d) 385, and 
cert den 52 S.Ct. 34]. 

[a] Corporation wholly owned by 
another.—Where the stock of a sub- 
sidiary corporation is wholly owned 
by its parent company, and the sub- 
sidiary carries on business under an 
arrangement whereby the profits 
realized therein pass at once to the 
parent company, the amount of such 
profits is nevertheless income of the 
subsidiary corporation, and taxable as 
such, since the distribution of cor- 
porate profits to or among its stock- 
holders, by whatever form, does not 
relieve the corporation from income 
tax on what is so earned and dis- 
tributed. Buick Motor Co. v. Milwau- 
kee, 48 F.(2d) 801 [aff 43 F.(2d) 385, 
and cert den 52 S.Ct. 34]. 

72. Cliffs Chemical Co. v. Wiscon- 
sin Tax Commission, 214 N.W. 447, 193 
Wis. 295 [error dism 48 S.Ct. 435, 
277 U.S. 574, 72 L.Ed. 994] (holding 
further that a statute providing that 
when a corporation conducts its busi- 
ness in such manner as directly or in- 
directly to benefit its stockholders by 
selling its product at less than a 
fair price, or acquires or disposes of 
the products of a corporation owning 
a substantial portion of its stock in 
such manner as to create a loss or an 
improper net income, a tax may be 
assessed on the basis of the reason- 
able profits which but for such ar- 
rangement or understanding might or 
could have been obtained from its 
business, merely prescribes a method 
which would properly be applied 
without the statute, and even if ap- 
plied retroactively it is therefore not 
unconstitutional; and that the pro- 
vision that the tax ‘‘may” be so as- 
sessed is to be construed as manda- 
tory). 

73. Buick Motor Co. v. Milwaukee, 
48 F.(2d) 801 [aff 43 F.(2d) 385, and 
cert den 52 S.Ct. 34]. 

[a] Merchandise furnished to sub- 
sidiary at price resulting in pvrede- 
termined profit—The actual income 
and profits earned by a subsidiary cor- 
poration is taxable to it, notwith- 
standing a contract between it and 
its parent company by the terms of 


an annual profit to the subsidiary of 
a specified sum only. Buick Motor Co. 
v. Milwaukee, 48 F.(2d) 801 [aff 43 
F. (2d) 385, and cert den 52 S.Ct. 34]. 


74. DeBlois v. Commissioner of 
Corporations and Taxation, (Mass.) 
177 N.E. 566. 

Income tax returns see infra § 

333. 

75. Kennedy v. Commissioner of 


Corporations and Taxation, 152 N.E. 
747, 256 Mass. 426. 

76. See supra § 2307. 

Construction of statutes in favor of 
constitutionality in general see Con- 
stitutional Law § 220. 

77. Federal taxes upon incomes 
see Internal Revenue §§ 44-95. 

78. Santee Mills v. Query, 115 S.E. 
202,122 S.C..158. 

79. Meikleham v. Norman, 153 S.E. 


erate 170 Ga. 398: Featherstone v. Nor- 


Lee S.B. 58, 170 Ga. 370, 70 A.L. 

Delegation of legislative power in 
general see Constitutional Law § 323. 

80. Singer Mfg. Co. v. Gilpatric; 
118 A. 919, 98 Conn. 192. See Ameri- 
can Printing Co. v. Com., 120 N.E. 
686, 231 Mass. 237 (applying the rule). 

[a] Corporation paying no federal 
tax under consolidated return.—Un- 
der a statute providing that the state 
income tax shall be computed upon 
the net income of a corporation upon 
which income such corporation is re- 
quired to pay a tax to the United 
States, a corporation doing business. 
within the state and which has re- 
ceived a, taxable net income is not re- 
lieved from liability for a tax there- 
on by the fact that, under a consoli- 
dated return made by it and affiliated 
companies to the United States, no tax 
was payable to the federal govern- 
ment because of losses and deductions 
properly made by some of such oth- 
er companies. Singer Mfg. Co. v. Gil- 
patric, 118 A. 919, 98 Conn. 192. 

[b] Net income taxable under fed- 
eral laws.—(1) Under a statute im- 
posing a tax on the net income on 
which the recipient is required to 
pay a tax to the United States, only 
that portion of the net income on 
which the federal laws require a tax 
to be paid is subject to state taxa- 
tion, and not the entire net income 
as defined by acts of congress and 
disclosed by the federal return, where 
the federal tax is not applied to the 
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crease in Value of Capital Assets. 


in the value of capital investment, 
by estimation, and not realized by a sale or con- 
version of the assets, is not taxable as income.*? 
Where, however, a corporation treats an apprecia- 
tion in the value of its property as surplus, the 
amount thereof is taxable as income, being made 
such by the corporation’s own methods of account- 


ing.®? 


[§ 2315] (2) Profits from Sale or Disposition of 
Property. Profit or gain resulting from a sale of 
property or property rights is income, within the 


whole thereof on account of certain 
credits allowed thereon or deductions 
therefrom. American Printing Co. v. 
Com., 120 N.E. 686, 231 Mass. 237. 
(2) Deductions from income in gen- 
eral see infra §§ 2326-2330. 

81. Bingham v. Long, 144 N.E. 77, 
249 Mass. 79, 33 A.L.R. 809; Osgood 
v. Tax Commissioner, 126 N.E. 371, 
235 Mass. 88; Northwestern Lumber 
Co. v. Wisconsin Tax Commission, 
231 N.W. 865, 202 Wis. 372 [cert den 
51 S.Ct. 364]; Falk v. Rosa, 230 N.W. 
64, 201 Wis. 29%. See Parker v. Com- 
missioner of Corporations and Taxa- 
tion, 155 N.E. 177, 258 Mass. 379 
(holding that the gain from an en- 
hancement of value of property can- 
not be ascertained, so as to be sub- 
ject to taxation as income, until there 
has been a sale of the property); O. 
WH. Ingram Co. v. Wisconsin Tax Com- 
mission, 231 N.W. 160, 202 Wis. 202 
(recognizing the rule). 

[a] Mere paper profit is not income 
for purposes of taxation. Osgood v. 
Tax Commissioner, 126 N.E. 371, 235 
Mass. 88. 

Profits from sale or conversion of 
property as income see infra § 2315. 

82. Northwestern Lumber Co. v. 
Wisconsin Tax Commission, 231 N. 
W. 865, 202 Wis. 372 [cert den 51 
S.Ct. 364]. 

83. Allen v. Commissioner of Cor- 
porations and Taxation, 172 N.E. 643, 
272 Mass. 502, 70 A.L.R. 1299; Hutch- 
ins v. Commissioner of Corporations 
and Taxation, 172 N.E. 605, 272 Mass, 
422, 71 A.L.R. 677; Van Heusen v. 
Commissioner of Corporations and 
Taxation of Massachusetts, 154 N.E. 
257, 257 Mass. 488; Lapham v. Tax 
Commissioner, 138 N.E. 708, 244 Mass. 
40; Brown v. Long, 136 N.E. 188, 242 
Mass. 242; Trefry v. Putnam, 116 N. 
EB. 904, 227 Mass. 522, L.R.A.1917F 
806; Wilcox v. Middlesex County 
Commissioners, 103 Mass. 544; Peo. 
ex rel. Brooklyn Trust Co. v. Lough- 
man, 234 N.Y.S. 336, 226 App.Div. 41 
{aff sub nom. Peo. v. Lynch, 168 N.E. 
430, 251 N.Y. 569]; Carter v. Phillips, 
212 P. 747, 88 Okl. 202; Falk v. Rosa, 
230 N.W. 64, 201 Wis. 292; Zimmers 
v. Milwaukee, 206 N.W. 178, 189 Wis. 
269. See Van Dyke v. Milwaukee, 146 
N.W. 812, 150 N.W. 509, 159 Wis. 460 
(holding that it is within the power 
of the legislature to declare profits 

“derived from the purchase and resale 

of property to be income); and cases 
infra notes 84-4. Compare: Moulton 
v. Long, 137 N.E. 297, 243 Mass. 129 
(holding that the profit derived from 
the sale of a lease is not taxable un- 
der a statute imposing an income tax 
on gains derived from sales of ‘“in- 
tangible personal property’’); State v. 
Frear, 134 _N.W. 673, 135 N.W. 164, 
148 Wis. 456 (holding that a statute 
providing for the taxation, as income, 
of profits derived from the sale of 
property purchased at any time with- 
in the preceding three years is not 
open to the objection that it is re- 
troactive). But see In re Taxation 
Act, ete, 28 B.C. 86 (holding that 
such profits are not income, where the 
business of the taxpayer is not the 
buying and selling of property, and 
the sale is merely incidental or 
casual). 


A mere increase 


TAXATION 


discernible only 


meaning of a statute imposing a tax on incomes, so 
as to be subject to taxation thereunder,** provided 
the increased value realized by such sale accrued to 
the property after the date at which incomes first 
were made subject to taxation.** 
Computation or ascertainment of profit. 
amount of profit or gain, taxable as income, result- 
ing from the sale of property is ordinarily the ex- 


The 


cess of the selling price over the original’ cost,** or 


[a] Profit resulting from sale by 
wife to husband must be included as 
income, subject to taxation, in a joint 
return made by them both together. 
corres v. Phillips, 212 P. 747, 88 Okl. 

[b]_ Sale to corporation wholly 
owned by seller.—(1) Gain arising 
from the sale of property to a corpo- 
ration is taxable as income, even 
though the seller owns all of the 
stock of the corporation, and by vot- 
ing it could put an end to the cor- 
poration’s existence and so secure the 
return of the property to himself. 
Van Heusen v. Commissioner of Cor- 
porations and Taxation of Massachu- 
setts, 154 N.E. 257, 257 Mass. 488. 
(2) Transfer of property to corpo- 
ration in exchange for stock as giv- 
ing rise to income where mere change 
of form of ownership is effected see 
infra text and notes 2, 3. 

{c] Sale of rights to subscribe to 
corporate stock.—(1) Gains derived 
from the sale of rights to subscribe to 
new or additional stock of a corpo- 
ration are income, within the meaning 
of the tax laws, such rights being a 
species of property. Allen v. Com- 
missioner of Corporations and Taxa- 
tion, 172 N.E. 6438, 272 Mass. 502, 70 
A.L.R. 1299; Peo. ex rel. Brooklyn 
Trust Co. v. Loughman, 234 N.Y.S. 
336, 226 App.Div. 41 [aff sub nom. 
Peo. v. Lynch, 168 N.E. 430, 251 N.Y. 
569]. (2) What constitutes amount 
of gain or profit from sale of stock 
rights see infra note 86 [b]. 

[d] Gains from conduct of busi- 
ness of buying and selling property, 
(1) or the excess of gains over losses, 
are taxable as income. Hutchins v. 
Commissioner of Corporations and 
Taxation, 172 N.E. 605, 272 Mass. 422, 
71 A.L.R. 677; Trefry v. Putnam, 116 
N.E. 904, 227 Mass. 522, L.R.A.1917F 
806; Wilcox y. Middlesex County 
Commissioners, 103 Mass. 544. (2) 
Under a statute or regulation permit- 
ting a taxpayer to value his inventory 
of goods on hand at either actual cost 
or market value, whichever is lower, 
no other basis of valuation is proper, 
and part cannot be valued at the mar- 
ket where that is less than cost, and 
the other part at cost where that is 
less than the market value. New 
Dells Lumber Co. v. Wisconsin Tax 
Commission, 231 N.W. 873, 202 Wis. 
396 [eert den 51 S.Ct. 364]; John-S. 
Owen Lumber Co. v. Wisconsin Tax 
Commission, 231 N.W. 872, 233 N.W. 
96, 202 Wis. 391; Rust-Owen Lumber 
Co. v. Wisconsin Tax Commission, 231 
N.W. 870, 202 Wis. 385. (3) The 
market value intended by such a stat= 
ute is the value in the purchase mar- 
ket, and not the price at which the 
goods are or could be sold by the tax- 
payer. Rust-Owen Lumber Co, vy. 
Wisconsin Tax Commission, supra. 

84. Norman v. Bradley, 160 S.E. 
418, 173 Ga. 482; In re Castle, 18 
Hawaii 129. See Trefry v. Putnam, 
116 _N.E. 904, 227 Mass. 522, L.R.A. 
1917F 806 (recognizing the rule). 

[a] Excess of selling price over 
cost is not taxable as income where 
the increment of value realized by the 
sale had accrued to the property be- 
fore the beginning of the period for 
which incomes were first made taxa- 


over the value at the time of acquisition if the prop- 
erty was acquired otherwise than by purchase,*® 
or, under statutes in a number of states providing 


ble. In re Castle, 18 Hawaii 129. 

85. Morris v. State School Tax 
Department, (Del.) 148 A. 97; First 
Nat. Bank v. Commissioner of Cor- 
porations and Taxation, (Mass.) 175 
N.E. 97; Lapham v. Tax Commission- 
er, 188 N.E. 708, 244 Mass. 40; State 
v. Lee, 178 N.W. 471, 172 Wis. 381. 

[a] Where form of property has 
changed since acquisition.—Where a 
holder of common and preferred stock 
of a corporation, in consequence of 
a reorganization of the company, re- 
ceives in lieu thereof new common 
stock of the company forall of his 
old stock, and there is nothing to in- 
dicate which of the new stock was 
issued for the old common stock and 
which for the preferred, the gain re- 
sulting from a subsequent sale of part 
of the new stock is properly ascer- 
tained by regarding the original ag- 
gregate cost of the old common and 
preferred stock as the cost of all the 
new stock, and computing the cost of 
the stock sold by taking a proportion- 
ate part of such entire original cost. 
Morris v. State School Tax Depart- 
ment, (Del.) 148 A. 97. 

86. Parker v. Commissioner of 
Corporations and Taxation, 155 N.E. 
177, 258 Mass. 379; Bingham v. Long, 
144 N.E. 77, 249 Mass. 79, 33 A.L.R. 
809; Tax Commissioner v. Putnam, 
116 N.E. 904, 227 Mass. 523, L.R.A. 
1917F 806. See Allen v. Commission- 
er of Corporations and Taxation, 172 
N.E. 643, 272 Mass. 502, 70 A.L.R. 
1299 (where it was held that the term 
“purchase,” as used in a statute pro- 
viding that if property was acquired 
otherwise than by purchase the basis 
of determining the gain resulting 
from a subsequent sale thereof shall 
be its value on the date of acquisition, 
is used in its ordinary commercial 
sense). 

[a] Sale of stock acquired as stock 
dividend.—The amount of gain, for 
income tax purposes, from the sale of 
corporate stock originally acquired as 
a stock dividend is the difference be- 
tween the market value of the stock 
when acquired as such dividend and 
the amount received at its. sale. 
Parker v. Commissioner of Corpora- 
tions and Taxation, 155 N.E. 177, 258 
Mass. 379. 

[b] Sale of right to subscribe to 
stock.—(1) In the absence of statute 
otherwise providing, the gain, taxable 
as income, from the sale of rights to 
subscribe to new or additional stock 
of a corporation by the person to 
whom such rights were originally is- 
sued by the corporation is the amount 
received at the sale, since such rights 
come to the stockholders as a gratu- 
ity. _Tax Commissioner v. Putnam, 
116 N.E. 904, 227 Mass. 523, L.R.A. 
1917F 806. (2) A statute providing 
that if property was acquired other- 
wise than by purchase the basis of de- 
termining the gain resulting from a 
Subsequent sale thereof shall be its 
value at the date of acquisition ap- 
plies to the sale of rights to sub- 
scribe to corporate stock, and so the 
difference between the market value 
of such rights when issued to the 
seller and the amount realized at the 
sale is the taxable gain. Allen v. 
Commissioner of Corporations and 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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that, where property was owned on or acquired pri- 
or to the date at which incomes first became subject 
to taxation, ifs value on-such date shall be taken 
as the basis of determining the profit from its sub- 
sequent sale,°’ the excess of the selling price of 
such prior-acquired property over its value at the 
date so specified by the statute.88 Such a statute, 
however, relating to value on a specified date, op- 
erates merely as a limitation upon the amount of 
gain where it would otherwise be greater if com- 
puted on the basis of actual cost;8® and where the 
gain if computed on the basis of the value at the 
statutory date would be greater than the actual ex- 
cess of the selling price over the original cost, the 
statute is inapplicable,®® since that which is not 
income in fact cannot be made such by legislative 
fiat.°* Where part or all of the price of property 
sold is received in property or corporate stock, so 
much of the value of such property or stock re- 
ceived as represents the excess of the selling price 
over the original cost or value of the property sold 
is profit, taxable as income.°? In computing the 
profit from the sale of property which is by nature 
subject to depreciation, the original cost or value 
of the property should be diminished by the amount 
of the depreciation,®® except where the taxpayer 
has made no deductions from his taxable income on 
account of such depreciation.®* It has been held 
that only the net profits resulting from a sale, and 
not the gross profits, are subject to taxation.®® 
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Installment sales. As a general rule, the whole 
profit accruing from a sale of property under an 
agreement that it shall be paid for in installments 
in the future is taxable as income of the year in 
which the sale is made, although not all of the sale 
price is received during such year;®* but under 
a statute providing that income shall be taxable in 
the year in which it is “received” it has been held 
that the profit from an installment sale is to be 
apportioned between or among the years in which 


such installments are paid and received.?7 


Exchange of property. Where property is merely 
exchanged for other property, as distinguished from 
a sale of property for a consideration paid in prop- 
erty or stock,®® no gain or income arises which is 
subject to taxation;®® but where an actual gain 
results, although the transaction is in form an ex- 
change, such gain is subject to taxation. 

Transfer to corporation in exchange for stock, 
No income results from the transfer of property to 
a corporation in exchange for its stock, where the 
transaction, although it may be in form a sale, is 
in fact nothing except a change in the form of own- 
ership of the property,? the courts looking beyond 
the mere form of the transaction to ascertain its 
true nature;* but where the transaction, although 
in form merely a surrender of one form of ownership 
for another, results in actual gain, so mueh of the 
value of the stock received as represents such profit. . 
is taxable as income.* 


‘ 


Taxation, 172 N.E. 643, 272 Mass. 502, 
70, A: Lik. 1299. 

[ec] Sale by executor of property 
of estate.—In determining the amount 
of gain, subject to taxation as 1in- 
eome, resulting from the sale by an 
executor of property owned by the 
testator at the time of his death, the 
value of such property at the date of 
the testator’s death, and not its orig- 
inal cost or value at the time of ac- 
quisition by the testator, forms the 
basis of the determination, since the 
tax, although exacted from the execu- 
tor, is in fact a burden upon the 
beneficiary, and his right and interest 
in the property first comes into exist- 
ence at the death of the testator, so 
that he acquires the property at its 
value as existing at that time. Bing- 
ham v. Long, 144 N.E. 77, 249 Mass. 
79, 33 A.L.R. 809. ne 

87. See statutory provisions. 

oe Lewis v. Racine, 190 N.W. 476, 
179 Wis. 210; State v. Lee, 178 N.W. 
471, 172 Wis. 381. 

[a] Value of corporate stock on 
statutory date.—(1) In ascertaining 
the value, on the date specified by 
such a statute, of corporate stock ac- 
quired prior thereto, the fair or mar- 
ket value governs, and is to be de- 
termined from the value of the stock 
generally, and not from any special 
value which accrued to the holder by 
reason of his majority control of the 
corporation. Lewis v. Racine, 190 N. 
W. 476, 179 Wis. 210. (2) The actual 
value of the stock, rather than_its 
book value, governs. State v. Lee, 
178 N.W. 471, 172 Wis. 381. (3) An 
appraisal of other shares of stock of 
the same issue, made at about the 
statutory date, is competent evidence 
on the question of the value of the 
stock at such date. State v. Lee, 
supra. (4) Where there were no 
sales of the stock at the date specified 
by the statute, and no established 
market value existed, the assets of 
the corporation must be considered in 
order to arrive at the real value of 
the stock; and in so doing it is proper 
to deduct from the total value of 
such assets as shown by the corpo- 
ration’s balance sheet an item desig- 
nated “appraisal adjustment” entered 
to reconcile the actual appraised value 


of the company’s property with the 
amount carried on the books as its 
value, exceeding the appraised value 
by the amount of such item. Lewis v. 
Racine, supra. 

[b] Valuation made for different 
purpose not controlling.—A valuation 
of property made at the statutory date 
for inheritance tax purposes is not 
controlling as to the value to be at- 
tached to such property for income 
tax purposes. O. H. Ingram Co. v. 
Wisconsin Tax Commission, 231 N. 
W. 160, 202 Wis. 202. 

89. Brown v. Long, 136 N.E. 188, 
242 Mass. 242; Falk v. Rosa, 230 N.W. 
64, 201 Wis. 292. 

90. Brown v. Long, 136 N.E. 188, 
242 Mass. 242; Peo. ex rel. Klauber 
v. Wendell, 188 N.Y.S. 301, 196 App. 
Div. 827. [aff 134 N.E. 567, 232° N.Y: 


547]; Falk v. Rosa, 230 N.W. 64, 201 
Wis. 292. 
[a] Rule applied.—Under such a 


statute no income arises, so as to be 
taxable, from a sale of such prior- 
acquired property at a price not ex- 
ceeding its original cost, although 
such selling price is in excess of the 
value of the property on the date 
specified by the statute, since the use 
of the latter value would result in a 
purely theoretical profit, and the gain 
subject to taxation cannot be more 
than the actual gain from the transac- 
tion. Brown v. Long, 136 N.E. 188, 
242 Mass. 242; Peo. ex rel. Klauber 
v. Wendell, 188 N.Y.S. 301, 196 App. 
Div. 827 [aff 134 N.E. 567, 232 N.Y. 


549]; Falk v. Rosa, 230 N.W. 64, 201 
Wis. 292. 

91. See supra § 2313. 

92. State v. Lee, 178 N.W. 471, 172 
Wis. 381. 

[a] Market value of property re- 


ceived governs in computing the sell- 
ing price and so the amount of profit 
or gain from the sale, although if the 
agreed valuation at which the prop- 
erty is taken substantially corre- 
sponds with its market value the 
agreed value may be taken as the 
basis of the computation. State y. 
Lee, 178 N.W. 471, 172 Wis. 381. 

Exchange of property as giving rise 
to income see infra text and notes 
98-1. 

Transfer of property to corporation 
in exchange for its stock see infra 


text and notes 2-4. 

93. Lapham vy. Tax Commissioner, 
138 N.E. 708, 244 Mass. 40; State v. 
Nygaard, 217 N.W..685, 195 Wis. 192. 

94. State v. Nygaard, supra. 

Deduction from income to cover de- 
Pacers of property see infra § 

95. Terr. v. Tuppela, 6 Alaska 578. 

96. Riehardson vy. Conway, 49 F. 
(2d) 554 [aff 42 F.(2d) 875]. 

97. Peo. ex rel. Mayer vy. Gilchrist, 
216 N.Y.S. 74, 217 App.Div. 619, 803. 

98. Profit where price is paid in 
property or stock see supra text and 
note : 


99. Miller v. Tax Commission of 
pede heeetic is 217 N.W. 568, 195 Wis. 
3 y 


1. Stone v. Tax Commissioner, 126 
N.E. 3738, 235 Mass. 93; Osgood v. 
Tax Commissioner, 126 N.E. 371, 235 
Mass. 88. 

Ascertainment of profit from sale 
for property consideration see supra 
text and note 92. 

2. Van Heusen v. Commissioner of 
Corporations and Taxation of Massa- 
chusetts, 154 N.E. 257, 257 Mass. 488; 
State v. Wisconsin Tax Commission, 
229 N.W. 564, 201 Wis. 470; C. F. Bur- 
gess Laboratories v. Conway, 218 N. 
W. 172, 195 Wis. 324; Miller v. Tax 
Commission of Wisconsin, 217 N.W. 
568, 195 Wis. 219. 

[a] Transfer to corporation hav- 
ing no other assets.— Where the own- 
er of property transfers it to a cor- 
poration in exchange for all the shares 
of its stock, which shares have never 
been dealt with on any market, have 
never been sold, and have never ac- 
quired a value except on paper, and 
which corporation has no assets, oth- 
ér than its corporate franchise, ex- 
cept the property so transferred, no 
gain can be deemed to accrue to the 
transferor from the transaction, until 
part or all of the stock so received 
in exchange is sold or disposed of. 
Van Heusen v. Commissioner of Cor- 
porations and Taxation of Massachu- 
setts, 154 N.E. 257, 257 Mass. 488. 

3. Miller v. Tax Commission cf 
Wisconsin, 217 N.W. 568, 195 Wis. 
219, 

4. Stone v. Tax Commissioner, 126 
N.E. 3738, 235 Mass. 938; Osgood vy. 
Tax Commissioner, 126 N.E. 371, 235 
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Transfer in discharge of burden or liability. No 
income results from a transfer of property in dis- 
charge of a burden or liability on the title of the 


property.° 
Gifts.® 


original cost.or value.? 


[§ 2316] (3) Dividends on Corporate Stock—(a) 
Ordinary Dividends. An ordinary dividend on cor- 


has acquired the assets of the former, 
and which has assets larger in amount 
and more diversified in character than 
such other corporation, a gain is real- 
ized by ownership of a distinct and 
separate property of higher value 
than was owned before, and it is 
taxable as income, to the extent that 
the value of the new stock at the date 
of the exchange exceeds the ‘original 
cost or value of the old stock ex- 
changed therefor. Stone v. Tax Com- 
missioner, 126 N.E. 373, 235 Mass, 93. 
(2) Where a holder of corporate 
stock uses it as consideration where- 
with to subscribe for and acquire, on 
an equal basis, stock of a new and 
different corporation formed to take 
over the assets of the old, the transac- 
tion constitutes a purchase, and not a 
- mere exchange, and taxable gain re- 
sults therefrom to the extent that the 
value of such old stock with which the 
purchase of the new stock was made 
exceeds its original cost or value. Os- 
good v. Tax Commissioner, 126 N.E. 
371, 235 Mass. 88. 

Ascertainment of profit from sale 
where purchase price is paid in cor- 
porate stock see supra text and note 
92. 

5. Terr. v. Tuppela, 6 Alaska 578. 

6 Gift received as constituting in- 
come of donee see infra § 2320. 

7. People ex rel. Brewster v. Wen- 
dell, 188 N.Y.S. 510, 196 App.Div. 613; 
People ex rel. Wilson v. Wendell, 188 
N.Y.S. 273, 196 App.Div. 596. 

8. Stock dividend as income sub- 
ject to taxation see infra § 2317. 

9. Dividends paid from capital and 
liquidating dividends as income for 
tax. purposes see infra § 2318. 

10. Dodge v. Commissioner of Cor- 
porations and Taxation, 174 N.E. 109, 
273 Mass. 187; Lanning v. Trefry, 142 
N.E. 829, 247 Mass. 496; Lapham v. 
Tax Commissioner, 1388 N.E. 708, 244 
Mass. 40; Peo. ex rel. Hanover Nat. 
Bank of City of New York v. Gold- 
fogle, 137 N.E. 611, 234 N.Y. 345 [re- 
arg den 139 N.E. 712, 235 N.Y. 506, and 
cert den 43 S.Ct. 432, 261 U.S. 620, 67 
L.Ed. 830]; Peo. ex rel. Neisel v. Gil- 
christ, 220 N.Y.S. 565, 219 App.Div. 
650 [appeal dism 159 N.E. 643, 246 
N.Y. 541]; Morgan v. Wisconsin Tax 
Commission, 217 N.W. 407, 218 N.W, 
810, 195 Wis. 405, 61 A.L.R. 357 [ap- 
peal and error dism 49 S.Ct. 186, 278 
U.S. 583, 73 L.Ed. 519, and cert den 
49)58;Ct502505; 2:79. U.9.4835,,-03 2b. ds 
983]; State v. Widule, 163 N.W. 641, 
166 Wis. 48; Van Dyke v. Milwaukee, 
146 N.W. 812, 150 Nw.W. 509, 159 Wis. 
460; Re Stout and Toronto, (Ont.) 
[1927] 2 Dom.L.R. 1100. See Buder 
v. First Nat. Bank, 16 F.(2d) 990 [rev 
8 F.(2d) 8838, and cert den 47 S.Ct. 
588, 274 U.S. 743, 71 L.Ed. 1321) 
{recognizing the rule); Ayer v. Com- 
missioner of Corporations and Taxa- 
tion, 168 N.E. 742, 269 Mass. 279 (hold- 
ing that a partnership association, 
formed under a statute permitting 
limited liability and providing for 
transferable shares and for the dis- 
tribution of profits among the mem- 
bers of such associations, is a “joint 
stock company”’ within the meaning 


No taxable income accrues to the donor 
from a gift of property, made in good faith and 
without fraudulent intent to evade taxation, al- 
though the value of the property given exceeds its 


TAXATION 


[§§ 2315-2316 


porate stock, paid in money or its equivalent, and 
representing a distribution to stockholders of prof- 
its of the corporation, as distinguished from a stock 


dividend representing a capitalization of profits or 


of an increase in the value of corporate assets,* and 
from distributions of capital and liquidating divi- 
dends,® is income of the recipients, within the mean- 
ing of a statute imposing a tax upon incomes, and 


accordingly is taxable as such,!° unless specifically 


\ 
of a statute imposing a tax on divi- 
dends received on the shares of cor- 
porations and joint stock companies, 
and so distributions of its profits 
made to a shareholder are subject to 
the tax); and cases infra notes 12-— 


14. 

[a] Dividend paid by one corpora- 
tion in stock of another, forming part 
of the surplus or accumulated profits 
of the distributing corporation, is not 
a “stock dividend’ in the ordinary 
sense, but is taxable as income of the 
stockholder to whom it is distributed, 
the same as an equivalent distribution 
of money. Dodge v. Commissioner of 
Corporations and Taxation, 174 N.E. 
109, 273 Mass. 187; Morgan v. Wis- 
consin Tax Commission, 217 N.W. 407, 
218 N.W. 810, 195 Wis. 405, 61 A.L.R. 
357 [appeal and error dism 49 S.Ct. 
186, 278 U.S. 588, 73 L.Ed. 519, and 
cert den 49 S.Ct. 250, 279 U.S. 835, 73 
L.Ed. 983]. See O. H. Ingram Co. v. 
Wisconsin Tax Commission, 231 N.W. 
160, 202 Wis. 202 (holding that where 
a corporation declared a dividend in 
stock of another company, and after- 
ward, without such dividend actually 
having been received by the. stock- 
holders, the issuing corporation 
bought the assets of such other com- 
pany and paid each of the stockhold- 
ers of the latter the full value of their 
stock, the amount received by a stock- 
holder of the purchasing company in 
respect of stock of the other company 
which had been allocated to him as a 
dividend is taxable as income). 

{[b] Distribtuion of accumulated 
profits in connection with exchange of 
stock.— Where stock of one corpora- 
tion, having a book value exceeding 
its par value, is exchanged for stock 
of another corporation organized to 
take over its business, each stock- 
holder receiving for each share of his 
old stock one share of the stock of the 
new company and a specified sum in 
cash, not greater than the excess of 
book value of the old stock over its 
par value, moneys so received are tax- 
able as income, being in effect a dis- 
tribution of accumulated profits of 
the old corporation through the new 
one. Peo. ex rel. Neisel v. Gilchrist, 
220 N.Y.S. 565, 219 App.Div. 650 [ap- 
peal dism 159 N.E. 648, 246 N.Y. 541]. 

[ec] Even though distribution of 
accumulated profits reduces corpo- 
ration’s capacity to carry on business 
by leaving it with less money with 
which to work, the dividend is to be 
treated as income of the stockholder, 
and so taxable, the test in each case 
being merely whether the distribution 
is made from capital or from accumu- 
lated profits. Lapham v. Tax Com- 
missioner, 138 N.E. 708, 244 Mass. 40. 

[d] Dividend declared before in- 
como tax statute took effect but paid 
afterward is taxable as income of the 
recipient. Lanning v. Trefry, 142 N. 
E. 829, 247 Mass. 496. 

[e] Where stock is held in margin 
account, having been pledged by the 
purchaser with the broker as security 
for the balance of the purchase price, 
under an agreement that dividends 
received shall be credited in reduc- 
tion of such balance, it has been held 
that dividends so received are not in- 
come of the margin purchaser, so as 
to be taxable to him, but are income 


For later cases, developments and changes in the law see Annotations, same title and section number. 


exempted or excepted by the statute;'? and the tax- 
ability of a dividend is not affected by the fact that 


of the broker in his own right. Re 
Stout and Toronto, (Ont.) [1927] 2 
Dom.L.R. 110. 

11. See statutory provisions. 

[a] Where net profits of corpora- 
tion have been assessed.—(1) Under 
a statute providing that in assessing 
the income of any person for taxation 
there shall not be included the 
amount received from any corporation 
as dividends upon its stock if a tax, 
imposed by law upon corporations do- 
ing business within the jurisdiction, 
has been assessed upon the net profits 
of such corporation, dividends are not 
to be included in the taxable income 
of the stockholder where the corpora- 
tion on the’stock of which they are 
paid is assessable under such statute 
on its net profits, whether or not such 
assessment resulted in a liability for 
a tax. In re Von Holt’s Taxes, 28 
Hawaii 246. (2) Under a statute pro- 
viding for the exclusion from income 
of dividends or income received from 
a company or corporation the income 
from which shall have been assessed 
under the income tax laws, dividends 
on stock of a corporation which pays 
them out of a surplus already on hand 
or accumulated before the income tax 
statute took effect are not exempt 
from taxation as income of the stock- 
holder merely because such surplus 
has been determined not to be income 
of the corporation within the income 
tax statute, such determination not 
being an assessment within the mean- 
ing of the statute. State v. Wisconsin 
Tax Commission, 163 N.W. 639, 165 
N.W. 470, 166 Wis. 287 [error dism 39 
S.Ct. 291, 249 U.S. 621, 63 L.Ed. 805]. 
(3) <A statute permitting the exclu- 
sion of dividends on the stock of a 
corporation which has paid an income 
tax on its profits must be construed 
as meaning a proportionate, and not 
a total, exclusion or deduction when 
only a part of the income of a corpo- 
ration is taxed in the state; and so 
such proportion of the dividends is 
not subject to taxation as the corpora- 
tion’s income within the state, on 
which a tax has been paid, bears to 
its total income. Van Dyke vy. Mil- 
waukee, 146 N.W. 812, 150 N.W. 509, 
159 Wis. 460. 

[b] Dividend paid from profits ac- 
crued before specified date.—Under a 
statute imposing a tax on dividends 
received, which provides that the term 
“dividends” as used therein shall be 
held to mean a distribution made by a 
corporation out of earnings or profits 
accrued since a specified date, divi- 
dends paid out of surplus or profits 
accumulated prior to such date are 
not taxable. State v: Nygaard, 175 N. 
W. 810, 170 Wis. 415. ; 

(c] Income derived from public 
utility performing functions of gov- 
ernment.—A statute providing that 
there shall not be taxed any income 
derived from any public utility per- 
forming functions of the national or 
state government does not exempt 
dividends on shares of stock of a na- 
tional bank from liability to taxation 
as income; a national bank not being 
a “public utility.” Buder v. First 
Nat. Bank, 16 F.(2d) 990 [rev 8 F.(2d) 
883, and cert den 47 S.Ct. 588, 274 U. 
S. 748, 71 L.Ed. 1321]. 
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the profits out of which it is declared have in whole 
or in part acerued to or been accumulated by the 
corporation during a long period of time!?2 or even 
before taxes on incomes were imposed by law,’ 
since corporate profits first become income of the 
stockholders when they are distributed as divi- 
dends.'* Dividends are not exempt from taxation 
as income of the stockholder receiving them by rea- 
son of the fact that they represent a distribution of 
earnings or profits which, as income of the corpo- 
ration, were not taxable to it,!5 since the income 
of the corporation and the income of its stockholders 
are entirely distinet.1* A stockholder is entitled 
to show that a dividend received by him was paid 
from capital rather than from earnings or profits 
of the corporation;'? and where a tax is imposed 
by the statute upon distributions of earnings or prof- 
its accrued to the corporation since a specified date 
only, a stockholder may show that a dividend re- 
ceived by him was paid from profits accumulated 
prior to the statutory date.'s 

[§ 2317] (b) Stock Dividends.'!® Except where a 
statute imposing a tax upon incomes otherwise spe- 
cifically provides,?° it has been held that a stock 
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dividend in the ordinary sense,?! being a dividend 
on corporate stock paid in newly issued stock of the 
corporation, as distinguished from one paid in 
treasury stock*?? or in stock of a subsidiary or other 
corporation,?*® is income, within the meaning of the | 
statute, and so is subject to taxation thereunder, 
whether it represents earnings or profits of the 
corporation?* or an increase in the value of corpo- 
rate assets,?> although on the latter point there is 
also authority to the contrary.2® Where a stock 
dividend is treated as income, it should be valued 
at its par value, rather than its market value, if the 
latter is less, where corporations are prohibited by 
law from issuing stock except for money or prop- 
erty equal tu the par value thereof.?7 

[§ 2318] (c) Dividends Paid from Capital; Liq- 
uidating Dividends.?® A dividend or distribution of 
capital of a corporation to its stockholders is not 
income of the latter, within the meaning of statutes 
imposing a tax on incomes,?? except to the extent 
that the value of property so distributed at the time 
of the distribution exceeds its original cost or val- 
ue.2° On the dissolution of a corporation so much 
of the final distrivution or liquidating dividend to 


12. Lapham v. Tax Commissioner, 
138 N.E. 708, 244 Mass. 40; Trefry v. 
Putnam, 116 N.E. 904, 227 Mass. 522, 
L.R.A.1917F 806. And see cases infra 
note 13. 

13. Lapham v. Tax Commissioner, 
138 N.E. 708, 244 Mass. 40; Tax Com- 
missioner v. Putnam, 116 N.E. 904, 227 
Mass. 522, L.R.A.1917F 806; State v. 
Wisconsin Tax Commission, 163 N.W. 
639, 165 N.W. 470, 166 Wis..287 [er- 
ror dism 39 S.Ct. 291, 249 U.S. 621, 63 
L.Ed. 805]; Van Dyke v. Milwaukee, 
146 N.W. 812, 150 N.W. 509, 159 Wis. 
460. Compare Morgan v. Wisconsin 
Tax Commission, 218 N.W. 810, 217 N. 
W. 407, 195 Wis. 405, 61 A.L.R. 357 
[appeal and error dism 49 S.Ct. 186, 
278 U.S. 583, 73. Iu.Ed. 519, and cert 
den 49 S.Ct. 250, 279 U.S. 835, 73 L.Ed. 
983] (holding that, even if a dividend 
declared out of earnings accumulated 
by the corporation prior to the time 
when incomes first were subject to 
taxation be assumed to be not subject 
to taxation as income of the stock- 
holders, a corporation which has 
profits accumulated in part before 
and in part after the income tax laws 
first became effective cannot, in dis- 
tributing part of such profits, render 
the dividend nontaxable by declaring 
that the distribution is to be made 
from the earliest accumulated profits 
of the corporation). 

fa] Dividend representing dis- 
tribution of profit from sale of prop- 
erty (1) is taxable for the year in 
which it is received by the stockhold- 
er notwithstanding the increased 
value realized by the sale accrued to 
the corporation before the date at 
which incomes first became taxable 
and therefore such profit is not taxa- 
ble as income of the corporation. 
Lapham v. Tax Commissioner, 138 N. 
E. 708, 244 Mass. 40; Tax Commis- 
sioner v. Putnam, 116 N.E. 904, 227 
Mass. 522, L.R.A.1917F 806. (2) 
Profit resulting from sale of property 
as income of seller for purposes of 
taxation see supra § 2310. 

14, Serralles v. Gallardo, 32 Porto 
Rico 649; Van Dyke v. Milwaukee, 
146 N.W. 812, 150 N.W. 509, 159 Wis. 


460. 

15. Paine v. Oshkosh, 208 N.W. 
790, 190 Wis. 69; State ex rel. Colum- 
bia Const. Co. v. Tax Commission of 
Wisconsin, 165 N.W. 382, 166 Wis. 369; 
Re Wallace Realty Co. and Ottawa, 
(Ont.) [1929] 4 Dom.L.R. 784. 

[a] Ilustrations.—(1) Amounts 
received by stockholders as dividends 
on the stock of a corporation are not 
exempt from taxation because repre- 
senting a distribution of income de- 
rived by the corporation from rentals, 


under a statute exempting rentals 
from income taxation. Re Wallace 
Realty Co. and Ottawa, (Ont.) [1929] 
4 Dom.L.R. 784. (2) Dividends de- 
clared by a corporate stockholder 
out of moneys received by it asa divi- 
dend from a corporation which has 
paid a tax on its income are not ex- 
empt from taxation as income of the 
stockholder receiving them, under a 
statute exempting dividends received 
from stocks of a corporation the in- 
come of which has already been as- 
sessed. Paine v. Oshkosh, 208 N.W. 
790, 190 Wis. 69; State ex rel. Colum- 


bia Const. Co. v. Tax Commission of. 


re poche 165 N.W. 382, 166 Wis. 
16. See cases supra note 15. 
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170 Wis, 415 [dist Van Dyke v. Mil- 
waukee, 146 N.W. 812, 150 N.W. 509, 
159 Wis. 460]. 

18. State v. Nygaard, 175 N.W. 810, 
170 Wis. 415. 

19. Constitutionality of statute de- 
claring stock dividends to be income 
for purposes of taxation see supra § 
2213 note 59 [a]. 

Gain realized by sale of stock re- 
ceived as dividend as constituting in- 
como subject to taxation see supra § 
2315. 

20. Equitable Trust Co. of New 
York v. Prentice, 164 N.E. 723, 250 N. 
Y. 1, 63 A.L.R. 263; Peo. ex rel. Clark 
v. Gilchrist, 153 N.E. 39, 243 N.Y. 173. 
See to same effect Peo. ex’rel. Brook- 
lyn Trust Co. v. Loughman, 234 N.Y.S. 
836, 226 App.Div. 41 [aff sub nom. 
Peo. v. Lynch, 168 N.E. 430, 251 N.Y. 
569]. 

{a] Stock dividend received by 
fiduciary stockholder and allocated to 
beneficiary is not income of the latter, 
nor subject to taxation as such, un- 
der a statute expressly excepting 
stock dividends from dividends tax- 
able as income. Peo. ex rel. Clark 
v. Gilchrist, 153 N.E. 39, 243 N.Y. 
Lis. 
21. Stock dividends generally see 
Corporations § 1234. ¥ 

22. Peo. ex rel. Clark v. Gilchrist, 
153) Nim 3930243) N.Y. 173... 

23. Equitable Trust Co. of New 
York v. Prentice, 164 N.E. 723, 250 
INSY 14269) Awl, Re42635)/- Peo.) .ex., rel: 
Clark v. Gilchrist, 153 N.E. 39, 243 
IN Ye a. 

Dividend in stock of another corpo- 
ration as income of recipient see su- 
pra § 2316 note 10 [a]. 

24. Lanning v. Trefry, 142 N.A. 
829, 247 Mass. 496; Trefry v. Putnam. 
116 N.E. 904, 227 Mass. 522, L.R.A. 
1917F 806. See Tilton v. Trefry, 131 
N.E. 219, 238 Mass. 596 (recognizing 


State v. Nygaard, 175 N.W. 810,. 


the rule); Wilder v. Trefry, 125 N.E. 
689, 234 Mass. 470 (holding that, 
where a corporation, having accumu- 
lated profits in an amount exceeding 
the arrears of cumulative dividends 
on its stock, settles such arrears by 
turning over to its stockholders a sum 
in cash and shares of its preferred 
and common stock, the aggregate val- 
ue of such stock and cash received by 
a stockholder is a dividend taxable 
as income; the stock being in effect a 
capitalization of undivided profits). 

[a] In Wisconsin, under a statute 
expressly providing that dividends 
shall be taxable as income when made 
out of earnings or profits of the cor- 
poration and paid to its stockholders 
either in cash or in stock of the com- 
pany, a stock dividend is income of 
the recipient when it represents earn- 
ings or profits of the company. State 
v. Cary, 191 N.W. 546, 181 Wis. 564; 
State ex rel. Dulaney v. Nygaard, 183 
N.W. 884, 174 Wis. 597. 

[b] Stock dividend declared after 
effective date of statute out of profits 
accumulated theretofore (1) is taxa- 
ble as income. Trefry v. Putnam, 116 
N.E. 904, 227 Mass. 522, L.R.A.1917F 
806. (2) Dividend representing dis- 
tribution of profits accrued before in- 
comes became taxable as subject to 
tax in general see supra § 2316. 

Taxation of ordinary dividends 
from profits as income see supra § 
2316. 

25. Tilton v. Trefry, 131 N.E. 219, 
238 Mass. 596. 

Mere increase in value of property 
as profit or income see supra § 2314. 

26. State v. Cary, 210 N.W. 420, 191 
Wis. 153. 

27. State v. Cary, 191 N.W. 546, 
181 Wis. 564. 

28. Liquidation dividend of part- 
nership as income see infra § 2324 
note 53 [d]. 

29. State v. Nygaard, 175 N.W. 810, 
170 Wis. 415. 

[a] Bule applied.—A dividend paid 
by a holding company to its stock- 
holders out of moneys received by it 
as a dividend from a subsidiary com- 
pany representing a distribution of 
capital of the latter, and not of prof- 
its, is not taxable as income of the 
stockholders, the fact that the fund 
passed through ‘tthe hands of the hold- 
ing company after leaving the treas- 
ury of the subsidiary and before 
reaching the stockholders not affect- 
ing its character. State v. Nygaard, 
175 N.W. 810, 170 Wis. 415. 

30. Morgan v. Wisconsin Tax 
Commission, 217 N.W. 407, 218 N.W. 
810, 195 Wis. 405, 61 A.L.R. 357 [ap- 
peal and error dism 49 S.Ct. 186, 278 
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the stockholders as represents accumulated profits, 
or property in which profits have been invested with- 
out being capitalized,** or as has been held, so much 
of the liquidating dividend as exceeds in amount 
the par value of the stock in respect of which the 
distribution is made,*? is taxable as income. 

[§ 2319] (4) Compensation for Services Ren- 
dered. Money received as compensation for serv- 
ices rendered is income, within the meaning of a 
statute imposing a tax upon incomes, for the year 
in which it is received,?* although some part or all 
of such services may have been rendered in preced- 
ing years.24 Payments made to an officer and stock- 
holder of a corporation for his services, under an 
agreement that the sums paid shall be deducted 
from dividends, if any, subsequently to be declared, 
are taxable as compensation for services rather than 
as dividends, where different provisions of the stat- 
ute relate to the two classes of income.*® 

[§ 2320] (5) Gifts.*° In the absence of any pro- 
vision to the contrary in a statute imposing a tax 
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upon incomes, a gift of money or property is not 
ineeme of the donee so as to be subject to taxa- 
tion.?* 4 

[§ 2321] (6) Moneys Received by Decedent's 
Estate.?® Money or property coming into the hands 
of an executor or administrator of the estate of a 
deceased person which formed a part of the dece- 
dent’s assets or had accrued to him at the time of 
his death is a part of the corpus of the estate, and 
not income, within the meaning of a statute impos- 
ing a tax upon incomes,?® and only the gain re- 
sulting from,a subsequent sale or disposition of such 
property is subject to income tax.*® Income de- 
rived from assets of a decedent’s estate after his 
death, however, is subject to taxation.*? 

[§ 2322] (7) Income from Sources within State. 
Statutes imposing taxes upon the incomes of non- 
residents of the state ordinarily relate only to in- 
come accruing from sources. within the state,*” or 
from business transacted or an occupation carried 
on therein,*® in view of the lack of power of a state 


U.S. 583, 738 L.Ed. 519, and cert den 
49 S.Ct. 250, 279 U.S. 835, 73 L.Ed. 
983]. 

Profit from sale or disposition of 
property as taxable income see supra 
§ 2315. 

31. Moore v. Trefry, 130 N.E. 59, 
237 Mass. 574. 

32. Follett v. Commissioner of Cor- 
porations and Taxation, 166 N.E. 575, 
267 Mass. 115, 65 A.L.R. 143; Boston 
Safe Deposit & Trust Co. v. Commis- 
sioner of Corporations and Taxation, 
159 N.E. 536, 262 Mass. 1. 

33. Com. v. Werth, 82 S:E. 695, 116 
Va. 604, Ann.Cas.1916D 1263; State 
v. Phelps, 176 N.W. 217, 171 Wis. 13. 

[a] Fees of attorney received by 
him in the practice of his profession 
are subject to taxation as income. 
Com. v. Werth, 82 S.E. 695, 116 Va. 
604, Ann.Cas.1916D 1263. 

34. State v. Phelps, 176 N.W. 217, 
171 Wis. 13. 

35. Peéo. ex rel. Smyth v. Lynch, 
175 N.E. 344, 255 N.Y. 629. 

[a] Belief of recipient that pay- 
ments represent dividends, which un- 
der a statute are not subject to in- 
come taxation, rather than salary or 
compensation, does not diminish his 
obligation to the state for a tax on 
the amount thereof. Peo. ex rel. 
Smyth v. Lynch, 175 N.E. 344, 255 N. 


Wi, 62.9: 

36. Gift as giving rise to income to 
donor see supra § 2315. 

Taxability of income from trust 
created by will see infra § 2324 note 
53 [c]. 

3h : Dean v. Commissioner of Cor- 
porations and Taxation, 155 N.E. 437, 
258 Mass. 555, 50 A.L.R. 1400. See 
Lyon v. Commissioner of Corpora- 
tions and Taxation, 155 N.E. 440, 258 
Mass. 450 (holding that a pension or 
retirement allowance paid to a retired 
teacher by a philanthropic institution 
is not taxable as income of the recip- 
jient, notwithstanding a statute mak- 
ing retirement allowances taxable 
when paid by the state or by the for- 
mer employer of the retired em- 
ployee). 

[a] Bequest to executors in lien 
of compensation.—(1) A bequest of a 
specified sum of money to the testa- 
tor’s executors, to be received by them 
“in lieu of all commissions or charg- 
es for their services” as such, is a 
gift and not compensation, and is ac- 
cordingly not taxable as income in the 
absence of statute otherwise provid- 
ing. Dean v. Commissioner of Cor- 
porations and Taxation, 155 N.E. 437, 
258 Mass. 555, 50 A.L.R. 1400. (2) 
Compensation for services rendered 
as taxable income see supra § 2319. 

38. Liability of estates and bene- 
ficiaries for income tax in general see 


supra § 2311. 

39. Boston Safe Deposit & Trust 
Co. v. Commissioner of Corporations 
and Taxation, 174 N.B. 114, 273 Mass. 
208; Peo. ex rel. Whitney v. Lough- 
man, 234 N.Y.S. 349, 226 App.Div. 108 
[aff 168 N.E. 421, 251 N.Y. 544]; Peo. 
ex rel. Lee v. Gilchrist, 214 N.Y.S. 484, 
215 App.Div. 576; Norris v. Cary, 
(Wis.) 238 N.W. 415 [mod 237 N.W. 
113]; Smart v. Wisconsin Tax Com- 
mission, (Wis.) 237 N.W. 114; Herz- 
berg v. Wisconsin Tax Commission, 
215 N.W. 936, 194 Wis. 126. 

[a] Illustrations.—(1) Interest 
coupons matured before the death of 
the owner, but uncollected by him, 
and dividends declared to stockhold- 
ers of record on a date prior to his 
death but payable thereafter, are part 
of the corpus of the estate and the es- 
tate is-not liable for an income tax 
thereon. Boston Safe Deposit & 
Trust Co. v. Commissioner of Corpo- 
rations and Taxation, 174 N.E. 114, 
273 Mass. 208. (2) Renewal commis- 
sions received by the estate of a de- 
ceased insurance agent are not in- 
come, subject to taxation against the 
estate, but are a part of the corpus 
thereof. Herzberg v. Wisconsin Tax 
Commission, 215 N.W. 936, 194 Wis. 
126. (3) Installments of the sale 
price of property sold, uncollected at 
the death of the seller, are part of 
the corpus of the estate in the hands 
of the executor and are not liable to 
taxation as income. Norris v. Cary, 
(Wis.) 238 N.W. 415 [mod 237 N.W. 
113]. (4) Amounts received by the 
executor of the will of a deceased 
partner, representing his interest in 
retainers and claims for services un- 
collected at his death, are corpus of 
the estate and not income subject to 
taxation. Smart v. Wisconsin Tax 
Commission, (Wis.) 237 Nw. 114. 
(5) Under a partnership agreement 
providing that the estate of any part- 
ner dying shall be paid an amount 
equal to his share of the profits, had 
he lived, accruing from his death to 
the next semiannual settlement day, 
in full settlement of his interest, a 
sum so paid to the estate of a deceas- 


ed partner is not income, for tax pur- 


poses, but capital, or part of the cor- 
pus of the estate. Peo. ex rel. Lee v. 
Gilchrist, 214 N.Y.S. 484, 215 App. 
Div. 576. (6) Where a deceased part- 
ner’s interest in the assets of the firm 
was determined, for transfer tax pur- 
poses, to have no value because the 
firm debts were thought to equal the 
value of the assets, sums of money 
subsequently received by the execu- 
tor, representing part of the dece- 
dent’s interest in the firm, are not in- 
come; and a rule of the tax commis- 
sion that in the case of property ac- 


quired by bequest, devise, or descent 
or property of an estate disposed of 
by an executor or administrator dur- 
ing the process of settlement of the 
estate, its value as appraised for 
transfer tax purposes shall be con- 
sidered the purchase price of the 
property, for the purpose of comput- 
ing the gain which is taxable as in- 
come, has no application. The fail- 
ure to assess a proper transfer tax 
is no justification for assessing an in- 
come tax on a basis having no war- 
rant in the law. Peo. ex rel. Whitney 
v. Loughman, 234 N.Y.S. 349, 226 App. 
en 108 [aff 168 N.H. 421, 251 N.Y. 

40. Peo. ex rel. Whitney v. Lough- 
man, supra. F 

Taxation of profit from sale or dis- 
position of property see supra § 2315. 

41. Holcombe v. Long, 1389 N.E. 
633, 245 Mass. 353. : 

[a] Thus, where trustees under 
the will of a deceased partner retain 
his former interest in the partnership 
business and assets, although not 
members of the firm, moneys receiv- 
ed by them as a share of the partner- 
ship profits are taxable as income. 
Holcombe v. Long, 139 N.E. 6338, 245 
Mass. 353. 

42. See statutory provisions; 
cases infra this note. 

[a] What is income from sources 
within state.—(1) Under a statute 
providing for the taxation of such 
income of nonresidents as is derived 
from sources within the state, inter- 
est paid to nonresidents on a loan 
made within the state, secured by a 
mortgage of property situate within 
the state, is not subject to taxation, 
since the situs of the loan, being the 
property out of which the income 
is derived, is the residence of the 
creditors. State v. Wisconsin Tax 
Commission, 152 N.W. 848, 161 Wis. 
111. (2) The net income of a foreign 
corporation derived from the sale, 
outside the Philippine Islands, of 
products of the Islands sold through 
a branch office located in the Islands, 
is income derived from “sources with- 
in the Philippine Islands,” within the 
meaning of the income tax statute, so 
as to be taxable. La Compania Gen- 
eral de Tabacos de Filipinas v. Col- 
lector of Internal Revenue, 51° Phil- 
ippine 154. 

43. See statutory provisions; and 
eases infra this note. 

[a] What is business transacted 
within state.——(1) Under a statute 
imposing a tax upon the income of 
nonresidents derived from business 
transacted within the state, the taxa- 
ble income of a foreign manufactur- 
ing company having its plant within 
the state includes not only the in- 


and 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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to tax other income of nonresidents.*4 
statutes, even residents of the state are taxed upon 
Income arising from sources within the state only ;*9 
but income from securities or bank deposits kept 
in a foreign state is nevertheless subject to taxation 
under such a statute, since their situs for tax pur- 
poses is at the domicile of the owner,*® under the 
maxim mobilia sequuntur personam.*? 

from Sources 
‘ Except where a statute imposing a tax 
upon incomes otherwise provides,*® or in terms re- 
lates only to income from sources within the state,°° 
it is applicable to income derived by a resident of 


[§ 2323] (8) Income 
State.+s 


TAXATION 


Under some 
taxation.®! 


state.5? 
outside 
als. 


footnotes,°8 


the state from sources outside the state and such 


come derived from sales of goods to 
residents of the state, but also that 
from sales made either within or 
without the state to persons outside 
the state of goods supplied from the 
factory, whether delivered directly 
therefrom or through branch houses 
located outside the state. United 
States Glue Co. v. Town of Oak Creek, 
153 N.W. 241, 161 Wis. 211, Ann.Cas. 
1918A 421 [aff 38 S.Ct. 499, 247 U.S. 
321, 62 L.Ed. 1135, Ann.Cas.1918E 748]. 
(2) Income, however, derived from 
sales made by such company of goods 
purchased outside the state and sold 
to buyers outside the state, either 
from its factory within the state or 
from branches outside the state, is not 
income from _ business’ transacted 
within the state and so is not taxa- 
ble. United States Glue Co. v. Town 
of Oak Creek, supra. (3) Sales of 
goods to persons in other states, made 
through and by a nonresident com- 
pany’s branch office within the state, 
and remittances made to such branch, 
constitute business transacted within 
the state, and the profits arising 
therefrom are subject to state taxa- 
tion, although delivery of the goods 
is not made from. within the state. 
Buick Motor Co. v. Milwaukee, 48 F. 
(2d) 801 [aff 43 F.(2d) 385, and cert 
den 52 S.Ct. 34]. (4) Where sales of 
goods, although consummated outside 
the state, are filled from within the 
state by a nonresident corporation, 
the income from such business is 
taxable in proportion to the amount 
of business done within the state in 
procuring the goods and shipping 
them in filling such orders, under a 
statute taxing income of nonresidents 
from business carried on within the 
state. Peo. ex rel. Travis v. Stafford, 
132 N.E. 109, 231 N.Y. 339, 15 A.L.R. 
1319. (5) Income of a nonresident, 
having an office within the state, de- 
rived from purchases and sales of 
merchandise outside the state, is not 
taxable under a statute imposing a 
tax upon the income of nonresidents 
to the extent that it is derived from 
a business, trade, or occupation car- 
ried on within the state. Peo. ex rel. 
Monjo v. State Tax Commission, 217 
N.Y.S. 669, 218 App.Div. 1. (6) Where 
a foreign manufacturing company op- 
erating within the state organizes a 
subsidiary corporation to act as ad- 
vertising agency for the products of 
the parent company, and all of the 
activities of such subsidiary are con- 
ducted outside the state, they have 
no such connection with the manufac- 
turing done by the parent company 
as to make any part of the income of 
the subsidiary taxable as being deriv- 
ed from business transacted within 
the state. Palmolive Co. v. Conway, 
43 F.(2d) 226. 


44. See supra § 2307. | 
45. See statutory provisions. 
46. Ewa Plantation Co. v. Wilder, 


289 F. 664 [aff 26 Hawaii 299]. Com- 
pare Hill v. Carter, 47 F.(2d) 869 [aff 
31 Hawaii 264, 295, and cert den 52 
S.Ct. 10] (holding that income from 
securities or bank deposits kept in a 
foreign state is not taxable where 
such securities and deposits, although 
beneficially owned by a resident, are 


held by and under the control of an 
attorney in fact or trustee, with full 
power to deal with them, and so have 
a local situs at the domicile of such 
attorney). 

47. “Mobilia sequuntur personam”’ 
40 C.F. ip 1232. 

48. Power of state to tax incomes 
derived from sources outside its 
boundaries see supra § 2307. 

49. See statutory provisions; 
cases infra this note. 

[a] Where statute expressly ex- 
cepts income from sources outside 
state (1) income paid to resident ben- 
eficiaries of a trust, by the resident 
trustee thereof, representing the 
earnings of property owned or a busi- 
ness carried on outside the state, is 
not subject to taxation. State v. 
Hampel, 178 N.W. 244, 172 Wis. 67. 
(2) Real estate in a foreign state, 
acquired by inheritance, even if it 
be assumed to be income, is not taxa- 
ble under a statute excepting from 
taxation income received from sources 
outside the state. State v. Widule, 
154 N.W. 696, 161 Wis. 396. 

50. See statutory provisions; 
cases infra this note. 

[a] Particular statute construed. 
—Under a statute imposing a tax up- 
on income “received by every person 
residing within the state, and by ev- 
ery nonresident of the state upon 
such income as is derived from sourc- 
es within the state or within its ju- 
risdiction,” the income derived by a 
resident of the state from a source 
outside the state is not subject to tax- 
ation, notwithstanding the omission 
of a comma between the phrases 
“nonresident of the state” and “upon 
such income as’is derived from sourc- 
es within the state,” particularly in 
view of a further provision of the 
statute that so much of the income 
of a resident as is derived from rent- 
als, stocks, bonds, securities, or evi- 
dences of indebtedness shall be taxed 
“whether . derived from sourc- 
es within or without the state.’ 
State v. Eberhardt, 147 N.W. 1016, 158 
Wis. 20. 

[b] Ilustrations.—(1) Under a 
statute taxing the income of railroads 
“within the state,’ only income re- 
ceived in purely intra-state business 
is subject to taxation, and not any 
part of the income received in inter- 
state business. Converse v. Northern 
Pac. R. Co., 2 F.(2d) 959. (2) Under 
a statute providing for the taxation 
of income received by a resident of 
the territory of Hawaii from “prop- 
erty owned . . in the territory,” 
the income from securities beneficial- 
ly owned by a resident of the terri- 
tory, but held by and under the con- 
trol of an attorney in fact or trustee 
outside the territory, with full power 
and authority on his part to deal with 
them, is not subject to taxation, the 
statute referring to the situs of the 
property, and not the domicile of the 
owner. Hill v. Carter, 47 F.(2d) 859 
[aff 31 Hawaii 264, 295, and cert den 
52 S.Ct. 10]. (3) Where, however, se- 
curities and bank deposits are own- 
ed by a resident of the territory of 
Hawaii, the fact that they are kept 
outside the territory does not make 


and 


and 
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income is to be included in the amount subject to 
A clearly expressed legislative intention 
that income of a resident from sources outside the 
state shall be subject to taxation is not overcome, 
by implication, by a subsequent provision of the 
statute as to payment of the tax which applies 
only to income accruing from sources within the 


[§ 2324] (9) Miscellaneous Receipts and Accru- 
Cases involving the construction of particular 
income tax statutes, and the taxability of particular 
receipts or accruals thereunder, may be found in the 


the income therefrom exempt from 
taxation, under such statute, since’ 
the maxim mobilia sequuntur perso- 
nam applies, and their situs is a¢- 
cordingly within the territory for pur- 
poses of taxation. Ewa Plantation 
Co. v. Wilder, 289 F. 664 [aff 26 Ha- 
wali 299]. (4) Where a corporation, 
in the business of producing and sell-— 
ing molasses, produces part of it 
within Porto Rico and part of it out- 
side, and the part produced outside 
is merely brought to Porto Rico and 
stored pending shipment and sale out- 
side the island, only so much of the 
profits resulting from such business 
as arises from the molasses produced 
in Porto Rico are taxable as income 
under the insular income tax law pro- 
viding that gross income for purpos- 
es of taxation includes only the gross 
income from sources within Porto 
Rico. Porto Rico Mercantile Co. v. 
Aboy, 13 Porto Rico Fed. 262. (5) 
Under such circumstances the ariount 
of income taxable in Porto Rico may 
be computed on the percentage sys- 
tem, where the molasses produced- 
outside the island is stored in tanks 
with molasses produced within the 
island, and no other mode of deter- 
mining the proper allocation of prof- 
its exists. Porto Rico Mercantile Co, 
v. Gallardo, 13 Porto Rico Fed. 419. 

Income from sources within the 
state see supra § 2322. 

51. Lawrence v. Mississippi State 
Tax Commission, (Miss.) 137 So. 503. 

52. Crescent Mfg. Co... v.. Tax 
Commission, 124 S.B. 761, 129 S.C. 480. 

53. See cases infra this note. 

[a] Income from. securities not 
taxed ad valorem.—(1) A statutory 
provision for the taxation of income 
from. stocks and bonds not taxed ad 
valorem is not to be construed as an 
attempt to impose a tax upon income 
from securities which are not lawful- 
ly taxable by the state ad valorem. 
Shields v. Williams, 19 S.W.(2d) 261, 
159 Tenn. 349. (2) Power of state 
to tax income from property not it- 
self taxable by the state see supra § 
2307. 

[b] Income from “business.”—(1) 
As used in a statute providing for a 
tax on income from business, the term 
“business” is one of wide import, em- 
ployed in a highly practical sense, 
and may include a wide field of activi- 
ties undertaken for gain or profit. De 
Blois v. Commissioner of Corpora- 
tions and Taxation, (Mass.) 177 N.E. 
566. (2) Under such a statute the 
term ‘‘business”’ must be taken to be 
limited by a further provision that 
no return is required of income de- 
rived from real estate. De Blois v. 


Commissioner of Corporations and 
Taxation, supra. 
[c] Income from testamentary 


trust.—(1) Income of the beneficiary 
of a trust fund created by will is tax- 
able, notwithstanding statutory pro- 
visions excluding from income taxa- 
tion property received by gift or be- 
quest, since the payments to the ben- 
eficiary are entirely out of interest 
and not out of principal. Peo. ex rel. 
Knight v. Lynch, 174 N.E. 696, 255 
N.Y. 323 [amendment of remittitur 
den 177 N.E. 1385, 256 N.Y. 550]; 


1576 [61 C.J.) 


[§ 2325] c. Exemptions.*4 


enue.®5 


sions of the statute.°® 


[§ 2326] d. Deductions®’—(1) In General. Stat- 
utes imposing a tax upon incomes ordinarily au- 
thorize the deduction from gross income of partic- 
ular charges, expenses, or disbursements, in arriv- 


ing at the income upon which the 


White v. Gilchrist, 211 N.Y.S. 746, 214 
App.Div. 153. (2) The fact that an 
inheritance tax has been paid, based 
upon the value of the right to receive 
annual payments frora a trust fund, 
treated as an annuity, does not ren- 
der improper the taxation of such 
payments as income of the benefici- 
ary, where they are made from in- 
come and not from principal. White 
v. Gilchrist, supra. (3) Where an in- 
come tax statute exempts from its 
operation all inheritances, devises, 
and bequests which are subject to, 
and have complied with, the inheri- 
tance tax laws, the income from prop- 
erty left in trust to pay the income 
to a designated person is not subject 
to taxation as income of such bene- 
ficiary, where an inheritance tax has 
been paid upon the transfer of the 
property under a statute providing 
for an inheritance tax upon transfers 
of property or income in trust or oth- 
erwise, to be imposed when the bene- 
ficiary. becomes entitled, in possession 
or expectancy, to any property or the 
income thereof. State v. Widule, 154 
N.W. 695, 161 Wis. 389. (4) Under 
such statutes, however, the amount 
of income paid over to the benefici- 
ary is to be included in the income 
of the trustee for purposes of taxa- 
tion. State v. Widule, 163 N.W. 648, 
166 Wis. 113. (5) Money or property 
received by gift as income of donee 
see supra § 23820. (6) Inheritance 
taxes in general see infra §§ 2342-— 
2717. 

{d] Liquidation dividend of part- 
nership.—(1) Sums representing the 
interest of a partner in a firm in ligq- 
uidation are capital, and not income, 
for tax purposes. Peo. ex rel. Whit- 
ney v. Loughman, 234 N.Y.S. 349, 226 
App.Div. 108 [aff 168 N.E. 421, 251 
N.Y. 544]. 
on corporate stock as income see su- 
pra § 2318. 

[e] Pension or retirement allow- 
ance from philanthropic institution.— 
(1) A statute providing for the taxa- 
tion, as income, of “retirement allow- 
ances, however described, from the 
commonwealth . or from any 
person” does not render taxable a re- 
tirement allowance gratuitously paid 
to a retired university professor by 
the. Carnegie Foundation for the Ad- 
vancement of Teaching, the allowance 
contemplated by the statute being 
one either from the state or from the 
former employer of the retired em- 
ployee. Lyon v. Commissioner of Cor- 
porations and Taxation, 155 N.E. 440, 
258 Mass. 450. (2) Gifts as income 
subject to tax in general see supra § 
2320. ; 

{f] Refund of tax unlawfully ex- 
acted.—(1) An amount paid as a tax 
and afterward recovered by the tax- 
payer as having been illegally exact- 
ed does not ordinarily constitute in- 
come, so as to be subject to taxation, 
since he retained title to the fund not- 
withstanding the unlawful exaction, 
and by regaining possession does not 
obtain a gain or income. First Nat. 
Bank of Ft. Atkinson v. Wisconsin 
Tax Commission, 232 N.W. 843, 202 
Wis. 423. (2) If, however, the 
amount of the illegal tax so paid has 


For later cases, developments and changes in the law see Annotations, same title and section number, 


Statutes 
taxes upon incomes ordinarily exempt from taxation 
a specified sum, as an exemption personal to the tax- 
payer, representing the minimum income below which 
he is not required to contribute to the public rev- 
The right to, and amount of, such exemp- 
tions in a particular case depends upon the provi- 


(2) Liquidation dividend | 


TAXATION 


imposing 


purposes, 


tax is to be im- 


been deducted from gross income sub- 
ject to taxation for the year in which 
the payment was made, a refund of 
such payment must be reported as 
taxable income and a tax paid thereon, 
since it has theretofore escaped taxa- 
tion. First Nat. Bank of Ft. Atkinson 
v. Wisconsin Tax Commission, supra. 
(3) Deduction of taxes paid from 
gross income see infra § 2330. 

[g] Damages.—Sums received as 
compensation for damages to the re- 
cipient’s business or property are to 
be included as part of his income for 
tax purposes. Ewa Plantation Co. v. 
Wilder, 26 Hawaii 299. \ 

fh] Profit from sales of intangi- 
ble personalty.—(1) The profit or 
gain realized upon the sale of a lease 
is not within a statute imposing an 
income ‘tax on gains from sales of 
“intangible personal property.” Moul- 
ton v. Long, 137 N.E. 297, 243 Mass. 
129. (2) Profits derived from sale of 
property as income in general see su- 
pra § 2315. 

[i] Interest.—Under a partnership 
agreement providing that upon the 
death of a partner the partnership 
should continue, and the capital con- 
tributed by tthe decedent should be 
paid to his estate in installments, 
with interest on the sum remaining 
unpaid, amounts so paid to a deceased 
partner’s estate as interest are sub- 
ject to taxation as income, under a 
statute classifying as taxable income 
“interest from . . . money at in- 
terest and all debts due the person 
‘to be taxed.” Wolbach v. Commis- 
sioner of Corporations and Taxation, 
167 N.E. 677, 268 Mass. 365. 

[ij]. Annuities.—Under a _ statute 
providing that “income from an an- 
nuity” shall be subject to tax, 
amounts payable annually to a retir- 
ing partner for the remainder of his 
life, as consideration for the trans- 
fer or relinquishment of his interest 
in the firm, are subject to taxation. 
Bacon v. Commissioner of Corpora- 
tions and Taxation, 165 N.E. 664, 266 
Mass. 547. 

{k] Royalties on ore mined under 
lease are of the nature of rents, and 
not the proceeds of property sold, 
and hence are taxable as income of 
the lessor. Pfister Land Co. v. Mil- 
waukee, 165 N.W. 23, 166 Wis. 223. 

[1] Bonus received as part consid- 
eration for lease.—A bonus received 
as part of the consideration for an 
oil or gas lease of land is income of 
the owner of the land, within a stat- 
ute imposing a tax upon incomes. 
Carter v. McCauley, 225 P. 527, 97 Okl. 


2559) Carter’ v. ‘Rector, 210) P.. 1035; 
88 Okl. 12. 
[m] Income from property sub- 


ject to taxation.—A merchant’s in- 
come from his business is not exempt 
from taxation, under a statute pro- 
viding that no income shall be taxed 
which is derived from property sub- 
ject to taxation, although he is also 
taxed on his stock of goods. Wilcox 
v. Middlesex County, 103 Mass. 544. 
[n] Income derived from tax-ex- 
empt property.—(1) Under a statute 
providing that income derived from 
property exempt from taxation shall 
not be subject to income tax, consid- 


[§§ 2325-2326 


posed.°8 No deduction is proper unless justification _ 
therefor is to be found in the statute;°® and where | 
particular deductions are authorized by the statute 
no others may be made.®° A statutory provision per- 
mitting trustees by whom income is received to de- 
duct specified disbursements or expenses therefrom 
does not authorize sueh deductions by executors from 
income received by them.°? 
estate after his death are separate entities, for tax 
and deductions authorized by statute 
should be applied in favor of the one or the other 
as may be proper.®? 

Statute adopting provisions of federal income tax 


A taxpayer and his 


ered in connection with a general 
statute providing that property held 
by a trustee who is not an inhabitant 
of the state shall be taxed to the ben- 
eficiary “if it is not legally taxed to 
ae . trustee under a testamen- 
tary trust in any other state,’ income 
received by a beneficiary of a trust 
from securities taxed to the trustee 
in another state is not subject to in- 
come taxation. Maguire v. Tax Com- 
missioner of Com., 120 N.E. 162, 230 
Mass. 503 [aff 40 S.Ct. 417, 253 U.S. 
12, 64 L.Ed. 739]. (2) Income deriv- 
ed from interest on mortgages is sub- 
ject to taxation under a general stat- 
ute imposing a tax on incomes, not- 
withstanding a prior statutory pro- 
vision exempting mortgages on which 
a recordation tax has been paid from 
further taxation, the income tax be- 
ing laid upon the income and not the 
principal, and so not being violative 
of the contract obligation created be- 
tween the state and mortgagees by 
such exemption statute. Peo. ex rel. 
Central Union Trust Co. of New York 
v. Wendell, 188 N.Y.S. 344, 197 App. 
Div. 131 [aff 132 N.E. 916, 231 N.Y. 
629]. (3) Power of state to tax in- 
come derived from property exempt 
from taxation see supra § 2307. : 

54. Deductions from gross income 
see infra §§ 2326-2330. 

55. See statutory provisions. 

Constitutionality of provisions for 
personal exemption see supra § 2307. 

56. See case infra this note. 

[a] Exemptions of married per- 
sons.—Under a statute allowing a 
specified exemption to each individu- 
al, with an additional exemption to 
one living with his or her sponse, a 
single exemption is to be allowed 
from the joint income of husband and 
wife, and not a separate exemption to 
each, in the absence of any provision 
therefor in the statute. Carter v. 
Phillips. 212 P. 747, 88 Ok. 202. 

57. Exclusion from income of divi- 
dends on stock of corporation as- 
sessed on its profits.see supra § 2316 
note 11 [a]. 

Exemptions see supra § 2325. 

58. See statutory provisions, 

59. Peo. ex rel. Kernochan vy. Law, 
197 N.Y.S. 652, 204 App.Div. 167 [aff 
142 N.E. 271, 236 N.Y. 529]; Peo. ex 
rel. Kernochan v.. Wendell, 190 N.Y.S. 
749, 198 App.Div. 197 [aff 134 N.B. 
568, 232 N.Y. 551]. Compare Village 
of Westby v. Bekkedal, 178 N.W. 451, 
172 Wis. 114; Re Wallace Realty Co., 
(Can.) [1930] 3 Dom.L.R. 417; Re 
Biddle Cope, 5 B.C. 37 (all holding 
that, even in the absence of express 
statutory provision, business. ex- 
penses are deductible from gross in- 
come of the business, since “income” 
from a business relates to net income, 
connoting a profit or gain); Lawless 
v. Sullivan, 6 App.Cas. 373 [rev 3 Can. 
S.C. 117] (to same effect, as to busi- 
ness losses). 


i re In re Bank of Hamilton, 12 B. 
‘61. Wheelwright v. Trefry, 127 N. 


HE. 523, 235 Mass. 584. 
62. Peo. ex rel. Kernochan v. Gil- 
ee 211 N.Y.S. 617, 214 App.Div 


“a 


§§ 2326-2397] 


laws. Where a state income tax statute adopts, by 
reference, the provisions of the federal income tax 
laws as to the amount of taxable income and the 
ascertainment thereof, deductions allowable under 
the laws of the United States must likewise be per- 
mitted in determining what income is subject to the 
state tax.® 

Y Where allowable deductions equal or exceed gross 
income of the taxpayer, no tax is payable.®*4 

_ [§ 2327] (2) Business Expenses. | Statutes impos- 
ing imcome taxes commonly authorize the deduction 
from gross income of expenses incurred in earrying 
on the business or-activity by which the income is 
produced ;*® and it has been held that, even in the 
absence of express statutory provision therefor, such 
expenses are deductible in ascertaining the income 
subject to taxation, on the ground that “income” as 
used in a tax statute is to be taken in its ordinary 
sense of gain or profit.°© The term “business,” as 
used in a statute permitting the deduction of ex- 
penses incurred in business, is one of large sig- 
nification,®* and has been said to refer to and in- 
elude any activity which oceupies the time, attention, 
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and labor of men for the purpose of livelihood, profit, 
or gain;®* but one managing his own affairs is not 
engaged in or carrying on a business so as to be 
entitled to deduct from his income the cost of ob- 
taining advice as to the management of his property 
or the investment of his funds.*® Business expenses 
which may be deducted include only expenses of car- 
rying on the activity which produces the income,’°® 
and do not extend to capital outlays or investments,’* 
depreciation reserves,’? payments into a sinking 
fund for the redemption of debt,’? or personal ex- 
penses;‘* nor are income tax payments deductible 
as a business expense.75 The cost of repairing or 
replacing property used in a business is deductible 
as business expense, where no allowance for depre- 
ciation of the property replaced has been made;7® 
but if an item of property is replaced with a better 
one, the cost of the latter is deductible only to the 
extent that it represents an actual replacement.’7 
No deduction may be made on account of a claim 
which is uncertain in amount and for which the 
taxpayer is denying liability.7* Expenses are de- 
ductible from income for the year only in which they 


63. Singer Mfg. Co. v. Gilpatric, 
118 A. 919, 98 Conn. 192; Charlton 
Woolen Co. v. Com., 147 N.E. 594, 252 
Mass. 193; Lancaster Cotton Mills 
v. South Carolina Tax Commission, 
129 S.E. 429, 132 S.C. 466. See to same 
effect American Printing Co. v. Com., 
120 N.E. 686, 231 Mass. 237. Compare 
Com. v. Chambersburg Engineering 
Co., 184 A. 408, 287 Pa. 54 (holding 
that under a statute imposing a tax 
upon net income, defined as the net 
income for the calendar or fiscal year 
returned to the federal government 
for income tax purposes, losses for 
years prior to that for which the in- 
come is being taxed are not deducti- 
ble, even though they are permitted 
to be deducted under the federal in- 
come tax law, since the basis of the 
state tax as imposed by the statute 
is the net income reported to the fed- 
eral government, but not necessarily 
the income upon which a tax is paid 
to it). 

64. Williams v. Commissioner of 
Corporations and Taxation, 171 N.E. 
727, 272 Mass. 249. 

65. See statutory provisions. 

66. Village of Westby v. Bekkedal, 
178 N.W. 451, 172 Wis. 114; Re Wal- 
lace Realty Co., (Can.) [1930] 3 Dom. 
L.R. 417; Re Biddle Cope, 5 B.C. 37. 

67. Whipple v. Commissioner of 
Corporations and Taxation, 161 N.E. 
593, 263 Mass. 476. 

68. Whipple v. Commissioner of 
Corporations and Taxation, supra. 

{a] Farming (1) is a business, so 
that the expenses incurred therein are 
deductible from gross income, where 
its purpose, or one of its purposes, is 
the making of a profit (Whipple v. 
Commissioner of Corporations and 
Taxation, 161 N.E. 593, 263 Mass. 
476), (2) but not where the sole pur- 
pose is the pleasure or gratification 
of a whim of the owner (Whipple v. 
Commissioner of Corporations and 
Taxation, supra), (3) or the altruistic 
purpose of conferring a benefit upon 
others (Whipple v. Commissioner of 
Corporations and Taxation, supra). 
(4) The mere fact, however, that 
pleasure may be derived from farm- 
ing, or that the farm is conducted 
with the hope of demonstrating to 
others the advantages of scientific 
farming, does not destroy its business 
aspect where one of the purposes is 
the making of a profit (Whipple v. 
Commissioner of Corporations and 
Taxation, supra), (5) nor does the 
fact that the owner’s principal busi- 
Ness or occupation is something other 
than farming (Whipple v. Commis- 
sioner of Corporations and Taxation, 
supra). 


Sipe ae snge generally see 9 C.J. p 
69. People ex rel. Merrill v. Gil- 
epriet 210 N.Y.S. 385, 212: App.Div. 
70. See case infra this note; 
notes 71-75. 

[a] Rule applied.—A statute au- 
thorizing the deduction of all ordi- 
nary and necessary expenses in carry- 
ing on a trade or business does not 
permit the deduction of expenses in- 
curred in resisting litigation in an- 
other state to recover unpaid taxes. 
Peo. ex rel. Kernochan v. Wendell, 
190 N.Y.S. 749, 198 Anp.Div. 197 [aff 
734 N.B. 568272327 NY.) 651 Ts 

71. In re Income Tax Appeals, 18 
Hawaii 596; Peo. ex rel. Speyer v. 
Gilcfirist, 219 N.Y.S. 406, 219 Apo. 
Diy. 155, {aff 257 N.E\'878, 245 °N.¥. 
609]. See Re Wallace Realty Co. and 
Ottawa, (Ont.) [1929] 4 Dom.L.R. 784 
(recognizing the rule). Compare Car- 
ter v. Phillips, 212 P. 747, 88 Okl. 202 
(holding that the cost of the actual 
drilling of an. oil well, including la- 
bor, fuel, and the like, is properly de- 
ductible as expense, while the cost of 
derricks, casing, tubing, rods, and 
other equipment is to be regarded as 
capital investment). 

[a] Betterments and additions to 
plant.—(1) The cost of new buildings, 
adding to plant facilities, is not de- 
ductible from gross income as a busi- 
ness expense. In re Income Tax Ap- 
peals, 18 Hawaii 596. (2) Even 
though betterments and additions to 
plant are necessary in order to keep 
the efficiency of the plant up to the 
same state of efficiency as formerly, 
their cost is not a business expense 
which may be deducted from gross in- 
come. In re Income Tax Appeals, su- 
ra. 
if [b] Payment to withdrawing part- 
ner for his interest.—A payment made 
to a withdrawing partner in settie- 
ment of all his right to past and 
prospective profits of the firm and of 
his claim to an interest in its assets, 
name, or good will, is a capital out- 
lay, and not deductible as a business 
expense. Peo. ex rel. Speyer v. Gil- 
christ, 219 N.Y.S. 406, 219 App.Div. 
155 [aff 157 N.E. 878, 245 N.Y. 609]. 

{[c] Interest on money borrowed 
to make investment.—Interest paid 
on money borrowed to buy property 
as an investment is not a business ex- 
pense nor deductible as such from 
gross income. Re Wallace Realty Co. 
and Ottawa, (Ont.) [1929] 4 Dom.L.R. 
784. 

72. In re Ewa Plantation Co.’s As- 
sessment of Income Taxes, 18 Hawaii 
530. See In re Honolulu’ Rapid 


and 


Transit Co.’s Assessment of Income 
Taxes, 18 Hawaii 15 (holding that 
amounts paid into a sinking fund, 
partly for the redemption of the capi- 
tal of a corporation on the expiration 
of its franchise, are not deductible, 
even though the establishment of 
such sinking fund is required by the 
corporation’s charter). 

73. In re Honolulu Rapid Transit 
& Land Co.’s Assessment of Income 
Taxes, supra. : 

74 Peo. ex rel. Kernochan v. Law, 
197 N.Y.S. 652, 204 App.Div. 167 [aff 
142 N.E. 271, 236 N.Y. 529]; Bowers 
v. Harding, [1891] 1 Q.B. 560. . 

[a] Rule applied.—(1) Even if the 
management of the affairs of an in- 
competent be deemed to be a trade or 
occupation within the meaning of the 
income tax statute compensation paid 
to the incompetent’s committee or 
guardian is not a deductible expense, 
since the committee’s duties include 
the management of the incompetent’s 
person and home as well as of his 
business, and personal services or 
living expenses are not deductible. 
Peo. ex rel. Kernochan v. Law, 197 N. 
Y.S. 652, 204 Apv.Div. 167 [aff 142 N. 
E. 271, 236 N.Y. 529]. (2) Where 
both the taxpayer and his wife are 
school-teachers, no deduction from 
income may be made on account of 
the wages and maintenance of a 
domestic servant, whose employment 
was necessary in order that the du- 
ties of the taxpayer’s household might 
be carried on while his wife was en- 
gaged in school, since such moneys 
are not within the class of those nec- 
essarily expended in carrying on the 
taxpayer’s office or employment. 
Bowers v. Harding, [1891] 1 Q.B. 560. 

75. State ex rel, Stern Milling Co. 
v. Tax Commissioner, 175 N.W. 931, 
170 Wis. 506. 

Bh hae en of taxes paid see infra § 

76. In re Income Tax Appeal Cas- 
es, 18 Hawaii 596; In re Honolulu 
Rapid Transit & Land Co.’s Assess- 
ment of Income Taxes, 18 Hawaii 15. 

[a] Necessity of discarding item 
of property replaced.—The cost -of 
property purchased is deductible 
where the new property is practically 
a replacement of old property, even 
though the latter is not absolutely 
discarded. In re Income Tax Appeals, 
18 Hawaii 596. 

Allowance for depreciation of prop- 
erty as deductible from income see in- 
fra. § 2329. 

77. In re Income Tax Appeal Cas- 
es, 18 Hawaii 596. ; 

78. State v. Wisconsin Tax Com- 
mission, 201 N.W. 764, 185 Wis, 525. 
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are incurred,?® unless otherwise provided by the 
statute.®° ; 

[§ 2328] (3) Losses and Bad Debts. Statutes im- 
posing a tax upon incomes frequently provide that 
in arriving at the income subject to taxation the 
amount of the taxpayer’s business losses,** or bad 
debts,2 or losses suffered by him in transactions 
entered into for profits* or resulting from the sale 
or disposition of property,*+ may be deducted from 
his gross income;** and it has been held that busi- 
ness losses are deductible, even in the absence of any 
such provision, on the theory that “income” for tax 
purposes connotes a profit or gain.*® In order that 
it may be deducted, however, a loss must be actually 
ineurred,*? and a mere paper loss, or diminution of 
the value of property owned, is not deductible.*S A 
compromise of disputed rights or claims does not 
give rise to a deductible loss.*® A capital outlay is 
not deductible as a loss,®® nor is an allowance for 
the depreciation of property.®t No loss results 
from being compelled to return to others money or 
property which should have been turned over to 
them, or which was wrongfully taken from them, be- 
fore the beginning of the tax period.®? 

Business losses. The term “business,” as used in 
a statute permitting the deduction of losses incurred 
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in trade or business, covers all grades or kinds of 
regular and sustained effort entered into for a live- 
lihood or for profit,®* distinguished by continuity, 
permanency, and regularity from occasional trans- 
actions for profit;®* and losses ineurred in any such 
activity or effort are deductible thereunder from 
gross income.®> A sum embezzled or stolen from a 
business is properly deducted from income as a loss 
for the year in which the embezzlement or theft 
oceurs, rather than as a bad debt deductible under 
a statute in the year in which it is ascertained to be 
worthless.°°, 

Bad debts. The creditor is ordinarily the person 
to determine that a debt is worthless, and so de- 
ductible from his income, under a statute providing 
therefor, provided he acts in good faith;°” and, so 
long as the creditor is making efforts to collect a 
debt it cannot be deemed to have been charged off 
and is not deductible.®® 

Losses in transactions entered into for profit.®® 
Under a statute permitting the deduction from gross 
income of losses suffered in transactions entered 
into for profit, there can be no deduction for losses 
occurring after such a transaction has been closed, 
although a settlement has not yet been made between 
the parties.1 Wagering or gambling losses are not 


79. 
18 Hawaii 596. ‘ 

80. See statutory provisions; and 
cases infra this note. 

fa] Particular statutes construed. 
—(1) Under a statute providing that 
in ascertaining the gains or profits of 
a corporation there shall be included 
-the amount of sales of all movable 
property less the amount expended in 
the purchase or production thereof, 
and also that in computing incomes 
the -necessary expenses actually in- 
curred in carrying on business shall 
be deducted, a sugar producing com- 
pany is entitled to deduct from its 
gross sales of sugar the actual cost 
of producing the same, although 
greater than the amount actually ex- 
pended during the tax year, in view 
of the fact that the production of a 
crop of sugar requires more than one 
year. In re Laupahoehoe Sugar Co.’s 
Assessment of Taxes, 18 Hawaii 206. 
See In re Income Tax Appeal Cases, 
18 Hawaii 596 (to same effect, that in 
such case the expenses of production 
are deductible regardless of the year 
in which they were incurred). (2) 
Under a statute allowing the deduc- 
tion from the income of a partner- 
ship of a reasonable allowance for 
services of copartners or members of 
the firm rendered in producing the in- 
come, where income is received in one 
year representing in part business 
done in prior years, an allowance is 
proper to be made therefrom for all 
services rendered in earning such in- 
come, and not merely for services 
rendered during the year in which the 
income is received. State v. Phelps, 
176 N.W. 217, 171 Wis, 18: 


81. See infra text and notes 93-96. 
82. See infra text and notes 97, 98. 
83. See infra text and notes 99-2. 
84. See infra text and notes 3-8. 
85. See statutory provisions. 

86. Lawless v. Sullivan, 6 App.Cas. 


373 [rev 3 Can.S:C. 117]. 

87. See cases infra note 88. 

88. Ewa Plantation Co. v. Wilder, 
26 Hawaii 299; Northwestern Lum- 
ber Co. v. Wisconsin Tax Commission, 
231 N.W. 865, 202 Wis. 872 [cert den 
51 S.Ct. 364]; O. H. Ingram Co. v. 
Wisconsin Tax Commission, 231 N.W. 
160, 202 Wis. 202; Van Dyke y. Mil- 
waukee, 146 N.W. 812, 150 N.W. 509, 
159 Wis. 460. ; 

[a]. Drop in value of stock by rea- 
son of payment of dividend from ac- 


In re Income Tax Appeal Cases, | 


cumulated profits—The amount by 
which the value of a share of corpo- 
rate stock is diminished by the decla- 
ration and payment of a dividend 
thereon out of the corporation’s earn- 
ings or profits is not a loss, and can- 
not be: deducted from gross income 
for tax purposes. Van Dyke v. Mil- 
waukee, 146 N.W. 812, 150 N.W. 509, 
159 Wis. 460. 

[b] Dolivery of stock in trust not 
a sale establishing loss.—Where the 
value of corporate stock has dimin- 
ished, a delivery of such stock in 
trust, to be used in protecting other 
stock of the owner,-is not a sale such 
as to establish a deductible loss. O. 
H. Ingram Co. v. Wisconsin Tax Com- 
mission, 231 N.W. 160, 202 Wis. 202. 

Losses resulting from sale of prop- 
erty see infra text and notes 3-8. 

89. State v. Cary, 211 N.W. 284, 
192 Wis. 483 [error dism 49 S.Ct. 6, 
278 U.S. 661, 73 L.Ed. 568]. 

[a] Illustration.—No loss is de- 
ductible from the gross income of a 
taxpayer, under a statute permitting 
the deduction of losses, on account of 
the seizure of the taxpayer’s property 
by the alien property custodian, al- 
though such seizure was wrongful, 
where a compromise is afterward 
made and the property turned back 
to the owner, since a voluntary ad- 
justment -and_ settlement prevents 
him from claiming any loss. State 
v. Cary, 211 N.W. 284, 192 Wis. 433 
[error dism 49 S.Ct. 6, 278 U.S. 661, 
73 L.Ed. 568]. 

90. Peo. ex rel. Speyer v. Gilchrist, 
219 N.Y.S. 406, 219 App.Div. 155 [aff 
157 N.B. 878, 245 N.Y. 609]. 

[a] Rule applied —A payment 
made to a withdrawing partner, in 
settlement of his interest in past 
profits and in commutation of future 
or prospective profits, based upon a 
claim by him to an interest in the 
good will of the firm and the use of 
the firm name, is a capital outlay, and 
not deductible from the firm’s in- 
come as a loss incurred in the busi- 
ness, Peo. ex rel. Speyer v. Gilchrist, 
219 N.Y.S. 406, 219 App.Div. 155 [aff 
157 N.E. 878, 245 N.Y. 609]. 

91. In re Ewa Plantation Co.’s As- 
sessment of Income Taxes, 18 Ha- 
wali 530; In_re Honolulu. Rapid 
Transit & Land Co.’s Assessment of 
Income Taxes, 18 Hawaii 15. 

Deductions from gross income on 
account of depreciation see infra § 


2329. 

92. U. S. Trust Co. of New York 
v. Gilchrist, 206 N.Y.S. 485, 210 App. 
Divioets : 

93. Peo. ex rel. Whitney v. Lough- 
man, 220 N.Y.S. 405, 220 App.Div. 30. 
Po hag ote cer in general see 9 C.J. p 

01. 

94. Peo. ex rel. Whitney v. Lough- 
man, 220 N.Y.S. 405, 220 App.Div. 30. 

[a] Occasional trading in securi- 
ties distinguished from business of 
trading.—Under a Statute permitting 
nonresidents of the state taxable up- 
on their income to deduct therefrom 
losses incurred in trade or business, 
but not losses incurred in transac- 
tions entered into for profit, with cer- 
tain exceptions, a nonresident who 
frequently and repeatedly engages in 
trading in securities on his own ac- 
count, but whose transactions are not 
so continuous or regular as to give 
them the character or form of a busi- 
ness or occupation, as would be the 
case of one making it his business to 
trade in securities as another makes 
it his business to run a mill or a mer- 
cantile establishment, is not entitled 
to deduct his losses in such transac- 
tions, continued, systematic occupa- 
tion with regularity being the dis- 
tinguishing element between a busi- 
ness and occasional transactions for 
profit. Peo, ex rel. Whitney v. Lough- 
man, 220 N.Y.S. 405, 220 App.Div. 30. 

Deduction of losses in transactions 
entered into for profit see infra text 
and notes 99-2. 

95. Peo. ex rel. Whitney v. Lough- 
man, 220 N.Y.S. 405, 220 App.Div. 30. 

96. Peo. ex rel. Central Union 
Trust Co. of New York v. Loughman, 
supra. 

Deduction of bad debts see infra 
text and notes 97, 98. 

97. Peo. ex rel. Central Union 
Trust Co. of New York v. Loughman, 
164 N.E. 338, 249. N.Y. 409. 

98. Peo. ex rel. Central Union 
Trust Co. of New York v. Loughman, 
supra. 

99. Transaction for profit distin- 
guished from business see supra text 
and note 94. 


1: U.S. Trusti Co. of News York-y. 


SA gale si 206 N.Y.S. 485, 210 App.Div. 


Bits 
[a] Thus, where a margin custom- 
er of a stock brokerage firm closes his 
account, but leaves securities owned 
by him in the possession of the firm 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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deductible as losses in transactions entered into. for 
profit.? ; 

Losses from sale or disposition of property. 
Where property is sold or otherwise disposed of at 
a loss, the entire amount of such loss is deductible, 
under a statute permitting the deduction of such 
losses, from ineome for the year in which the sale 
or disposition of the property takes place, regard- 
less of when the shrinkage of its value occurred.® 
It is frequently provided by statute that in ascer- 
taining the loss resulting from the sale or other 
disposition of property owned on or acquired before 
a specified date, its value at such date shall be taken 
as a basis of the determination. Under such a stat- 
ute, one who before the date specified therein sells 
securities “short” and after such date purchases se- 
curities to cover the transaction at a higher price 
may deduct only so much of his loss as represents 
the difference between the purchase price and the 
value of the securities on the statutory date.5 Such 
a statute, however, operates merely as a limitation 
upon the amount of the loss which may be deducted, 
where it would otherwise be greater if ‘computed with 
reference to the actual cost of the property;* and 
where the loss, if computed with reference to the 
value on the statutory date, would be greater than 
the difference between the actual cost of the prop- 
erty and its selling price, the statute is inapplica- 
ble.? So, where the selling price of property is 
less than the value of such property on the date 
specified by the statute, but equal to or greater than 
its original cost, no loss results and no deduction 
may be made.® 

[§ 2329] (4) Allowances for Depreciation or Ex- 
haustion. In some jurisdictions statutes imposing 


with authority continuing to pledge 


them for its debts, and such securities 15. 
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N.W. 812, 150 N.W. 509, 159 Wis. 460. 
Wisconsin Box Co. v. Wiscon- 
sin Tax Commission, 224 N.W. 483, 
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taxes upon incomes permit the deduction from gross 
income of an allowance for the depreciation of prop- 
erty, or for the depletion or exhaustion thereof.? 
An allowance for the depletion or exhaustion of prop- 
erty may be claimed only by its owner,!° and so a 
mining company operating under a lease is not en- 
titled to any deduction on account of depletion of 
the land.11 It has, however, been held that a de- 
duction may be made for the exhaustion of a lease- 
hold, or the depreciation of its value, under a statute 
permitting deductions for depreciation or exhaus- 
tion.’ A statute authorizing deductions for de- 
preciation of property does not justify a deduction 
“for depletion or exhaustion,!* or the amortization of 
a premium paid for bonds by deductions from the 
interest received thereon;!* nor does it permit any 
deduction to be made for loss of' usefulness or sala- 
bility of property, as distinguished from wear and 
tear or disintegration,!® although such a deduction 
is proper under statutes permitting allowances for 
exhaustion.?® 
Rate or amount. Under a statute allowing a rea- 
sonable deduction for exhaustion, what deduction 
is reasonable is a question of fact;!7 and unless 
the deduction permissible is limited by the statute, 
an allowance may be made for the actual amount of 
depreciation or exhaustion.1* The basis for comput- 
ing depletion or exhaustion is the value of the re- 
sources at the beginning of the tax period,!® unaf- 
fected by the price received at sales subsequently 
made,?° or by the fact that excessive allowances 
for depletion were made in preceding years, although 
the state is the loser thereby.?1 Illustrations of the 
computation of allowances in particular cases may 
be found in the footnotes.?? 

cified rate or amount each year. Car- 


ter v. Phillips, 212 P. 747, 88 Okl. 202. 
19. Rust-Owen Lumber Co. v. Wis- 


are lost by reason of the firm’s sub- 
sequent insolvency, the value of the 
securities so lost is not deductible 
from the customer’s income as a loss, 
under a statute permitting the deduc- 
tion of losses incurred in transactions 
entered into for profit, for while the 


margin account was such a transac- 


tion, on its closing the customer _ be- 
came simply a creditor of the firm, 
and leaving the securities with the 
firm was not a transaction for his 
profit. U. S. Trust Co. of New York 
v. Gilchrist, 206 N.Y.S. 485, 210 App. 
Div. 527. ; 

2. Peo. ex rel. Konigswald v. Wen- 
deli, 189 N.Y.S. 550, 198 App.Div. 956 
[aff 135 N.E. 942, 233 N.Y. 618). 

3. . Ewa Plantation Co. v. Wilder, 
26 Hawaii 299. vt 

4 See statutory provisions. 

5. Peo. ex rel. Keim v. Wendell, 
193 N.Y.S. 143, 200, App.Div. 388. 

6. Falk v. Rosa, 230 N.W. 64, 201 
Wis. 292. , 

7, Falk v. Rosa, supra. 

8. Bush v. Law, 201 N.Y.S. 512, 206 
App.Div. 800 [aff sub nom. Peo. ex 
rel. Bush v. Gilchrist, 148 N.E. 731, 
240 N.Y. 619]. c(h 

9. See statutory provisions. 

10. Klar Piquett Mining Co. v. 
Platteville, 157 N.W. 765, 163 Wis. 
214; Klar Piquett Mining Co. v. 
Platteville, 157 N.W. 763, 163 Wis. 
OVE: 

1l..Klar Piquett Mining Co. v. 
Platteville, 157 N.W. 763, 163 Wis. 
215; Kiar Piquett Mining Co. v. 
Platteville, 157 N.W. 765, 163 Wis. 214. 

12. Hawaiiar Sugar Co. v. Wilder, 
26 Hawaii 356; Ewa Plantation Co. 
vy. Wilder, 26 Hawaii 299. 

Amount to be deducted see infra 
note 22 [c]. ‘ 

12. Pfister Land Co. v. Milwaukee, 
165 N.W. 23, 166 Wis. 223. 

14 Van Dyke v. Milwauxee, 146 


198 Wis. 439. 

fa] Ilustration.—An allowance 
for the depreciation of a sawmill, set 
up near timber supplies, on the theory 
that the mill depreciates each year in 
the proportion which the amount of 
timber, sawed bears to the total 
amount of timber available for saw- 
ing is not justified, under a statute 
permitting the deduction of an allow- 
ance for depreciation, even though 
the mill will be of little value to the 
owner when the timber is exhausted, 
since the statute makes no provision 
for an allowance on the basis of the 
usefulness or salability of property. 
Wisconsin Box Co. v. Wisconsin Tax 
Commission, 224 N.W. 483, 198 Wis. 
439. 

16. Carter v. Phillips, 212 P. 747, 
88 Okl. 202 (holding that an allow- 
ance may be made on the cost of 
equipping an oil well with derricks, 
casing, rods, and the like, less any 
salvage value, such equipment being 
not permanent improvements or bet- 


terments but mere temporary equip-.| 


ment for use only in connection with 
producing the oil from the well). 

17. 
88 Okl. 202. 

fa] “Unit of production” method, 
employed by federal government in 
computing income taxes payable un- 
der the United States statutes, for ar- 
riving at the allowance to be made 
for the exhaustion of oil and gas 
wells, is a proper and reasonable 
method. Carter v. Phillips, 212 P, 747, 
88 Okl. 202. 

18. Carter v. Phillips, supra. 


fa] Oil and gas well not within 
statute limi deductions for ex- 
haustion of es.—An oil and gas 


well is not a mine, within the mean- 
ing of a statute limiting deductions 
for the exhaustion of mines to a spe- 


Carter v. Phillips, 212 P. 747,| 


consin Tax Commission, 231 N.W. 870, 
202 Wis. 385. 

[a] Fact that taxpayer’s property 
is assessed at different value from 
other like preperty does not necessar- 
ily indicate that his constitutional 
rights have been invaded. Northwest- 
ern Lumber Co. v. Wisconsin Tax 
Commission, 231 N.W. 865, 202 Wis. 
372 [cert den 51 S.Ct. 364]. 

20. Rust-Owen Lumber Co. v. Wis- 


consin Tax Commission, 231 N.W. 870, 


202 Wis. 385. 

21. New Dells Lumber Co. v. Wis- 
consin Tax Commission, 231 N.W. 873, 
202 Wis. 396; John S. Owen Lumber 
Co. v. Wisconsin Tax Commission, 
zat N.W. 872, 233 N.W. 96, 202 Wis. 

22. 

[a] 


See cases infra this note. 
Oil well.—Since the total sup- 


|} ply of oil available at a particular. 


well is not capable of estimation, it is 
not erroneous to permit a deduction, 
for depletion of the supply, of an ar- 
bitrary percentage of the income 
from the oil produced. Richards v. 
State School Department of Dela- 
ware, (Del.Super.) 151 A. 663. 

[b] Standing timber.—It is not 
improper to take, as the basis of com- 
puting depletion or exhaustion of 
standing timber, the value at which 
such timber is carried on the own- 
er’s books, whether such procedure be 
regarded as accepting the book value 
or as fixing the actual value on the 
evidence of the book value. Wiscon- 
sin Box Co, v. Wisconsin Tax Com- 
mission, 224 N.W. 483, 198 Wis. 439. 

[ec] Amortization of leasehold.— 
(1) Where a leasehold has been ac- 
quired before and is held on the date 
at which the income tax statute be- 
comes effective, the capital sum to be 
replaced by amortization is the fair 
market value of the lease at such 
date, and such value should be 
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[§ 2330] (5) Taxes Paid. 


income. 2* 


ments.?5 


amortized in such amount annually 
that at the end of the life of the lease 
the entire value will be restored to 
capital. Hawaiian Sugar Co. v. Wild- 
er, 26 Hawaii 356. See Ewa Planta- 
tion Co. v. Wilder, 26 Hawaii 299 
(holding that the amount of the de- 
duction for amortization or depletion 
of the leasehold is to be computed by 
taking the difference between the 
value of the leasehold at the begin- 
ning of the tax period and its value 
at the end thereof). (2) In determin- 
ing the fair and reasonable value o 
the leasehold the value of buildings 
and other improvements placed there- 
on is not to be included, where an al- 
lowance for the depreciation of such 
buildings and improvements is de- 
ducted from income. Hawaiian Su- 
gar Co. v. Wilder, supra. 

22. See statutory provisions. 

24. See cases infra this note. 

[a] Deductibility of particular 
taxes.—(1) Under a statute permit- 
ting the deduction of taxes paid or 
accrued other than income taxes, the 
federal estate tax, not being an in- 
come tax, is deductible. Peo. ex rel. 
Seligman v. Gilchrist, 213 N.Y.S. 181, 
215 App.Div. 166. (2) Where a stat- 
ute permits the deduction from in- 
come of taxes paid upon the property 
or business from which the income is 
derived, taxes paid upon unproductive 
property cannot be deducted. State 
v. Widule, 163 N.W. 648, 166 Wis. 113. 
(3) Under a statute permitting the 
deduction of taxes paid upon the 
“source from which” the income is 
derived, an income tax paid to the 
United States is not deductible, not 
being a tax upon the property from 
which income is derived. State ex 
rel. Stern Milling Co. v. Tax Commis- 
sioner, 175 N.W. 931, 170 Wis. 506. 
(4) Under a statute authorizing the 
deduction from income of taxes 
paid, the whole amount of a transfer 
tax paid on a contingent remainder, 
fixed at the highest possible rate, and 
paid by the imcome taxpayer, may be 
deducted, even though some part or 
all of such transfer tax may subse- 
quently be refunded if particular 
events occur. Peo. ex rel. Bausher v. 
Lynch, 247 N.Y.S. 675, 231 App.Div. 
486 [aff 178 N.E. 818, 257 N.Y. 615]. 
(5) Under a statute authorizing cor- 
porations in computing income taxes 
to deduct from income the amount of 
taxes imposed by the authority of 
the United States and paid within the 
state, a foreign corporation having 
its principal place of business within 
the state is entitled to deduct the 
whole amount of federal income taxes 
paid by it from its principal office, 
and not merely that proportion of 
such taxes which its business with- 
in the state bears to its total business. 
State ex rel. Liggett & Myers Tobac- 
co Co. v. Gehner, 292 S.W. 1028, 316 
Mo. 1075. (6) On the other hand, for- 


For later cases, developments and changes in the law see Annotations, same title and section number. 


Statutes imposing a 
tax upon incomes sometimes authorize the deduction 
from gross income of the amount of taxes, or partic- 
ular kinds of taxes, paid by the recipient of the 
A deduction may be made, under such 
a statute, of the amount of such taxes only as are 
specified by the statute or included within its 
terms;?4 and where the statutes provides for deduc- 
tions on account of taxes paid, no deduction may 
be made for taxes to be paid in the future, or for 
a reserve set up to cover such prospective pay- 
The person upon whom the burden of a 
tax fell is the one entitled to the benefit of a deduc- 
tion on account thereof,?® and where a tax was paid 
by two or more persons jointly each is entitled to 
deduct his proportionate part thereof.?* 
deduction is authorized it is ordinarily to be made 
from the income received during the year of the 
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Where a 


eign corporations having their prin- 
cipal places of business in another 
State, and therefore paying their fed- 
eral income taxes in such other state, 
are not entitled to any deduction from 
income taxable within the state on ac- 
count of such federal taxes, under 
such a statute authorizing the deduc- 
tion of taxes imposed by the United 
States and paid within the state. 
State-ex rel. Ford Motor Co. v. Geh- 
ner, (Mo.) 27 S.W.(2d) 1. See State 
ex rel. Liggett & Myers Tobacco Co. 
v. Gehner, 292 S.W. 1028, 316 Mo. 
1075 (dictum). 

25. Oahu Ry. & Land Co. v. Wilder, 
27 Hawaii 336. 

26. See cases infra this note. 

[a] Deduction of transfer tax by 
executor or legatee.—(1) Transfer 
taxes paid by the executor or admin- 
istrator of the estate of a deceased 
person are deductible from the in- 
come of the estate, under a statute 
authorizing the deduction of taxes 
paid, and not from the income of a 
legatee, since such taxes are not tax- 
és on legacies. Home Trust Co. v. 
Law, 198 N.Y.S. 710, 204 App.Div. 590 
[aff 142 N.E. 308, 236 N.Y. 607]. (2) 
Transfer or succession taxes in gen- 
eral see infra §§ 2342-2717. 

[b] Taxes on trust property as 
deductible by sole beneficiary.—One 
who is sole beneficiary of a trust, the 
taxes paid by which on the trust 
property are in excess of its income, 
is entitled to deduct such excess from 
his gross income, under a statute al- 
lowing the deduction of taxes on prop- 
erty from which income is derived, 
and a statute providing that income 
tax shall not be paid by a fiduciary 
but shall be paid by each beneficiary 
on his distributive share of the in- 
come from the trust. Peo. ex rel. 
Field v. Gilchrist, 148 N.E. 530, 240 
N.Y. 301. 

27. Buick Motor Co. v. Milwaukee, 
48 F.(2d) 801 [aff 43 F.(2d) 385, and 
cert den 52 S.Ct. 34]. 

[a] Federal income tax paid by 
affiliated corporations on consolidated 
return.—Under a statute permitting 
the deduction from income of the 
amount of federal income taxes paid, 
a subsidiary corporation on whose in- 
come, consolidated with that of its 
parent company, a federal tax has 
been paid is entitled to claim a pro- 
portionate part of such payment as a 
deduction, but no more than such pro- 
portionate part even though if its 
federal income tax had been sepa- 
rately computed it would have been 
larger, on account of deductible loss- 
es of the parent company which en- 
tered into the consolidated return. 
Buick Motor Co. v. Milwaukee, 48 FE, 
(2d) 801 faff 48 F.(2d) 385, and cert 
den 52 S.Ct. 34]. : 

238. Peo, ex rel. Seligman v. Gil- 
christs 213 N.Y.S, 181, 215 App.Div. 


acerual and payment of the tax.*% 
thorizing business expenses to be deducted from in- 
come does not permit the deduction of an income 
tax paid to the federal government.”° 1 

[§ 2331] D. Tax Period, and Income Attributable 
Thereto. The fiscal year or other period to be used 
as a basis for computing a tax upon incomes depends 
upon the statute imposing the tax.*° « 
wise provided, the tax year under a statute impos- 
ing an annual tax commences on the first day of 
January of each calendar year. 
ing or received during a tax year is income of that 
year, for tax purposes, although it represents in whole 
or in part a payment made in advance, or in respect 
of future years,?” or represents business done under 
a long-term contract, the performance of which is 
not completed within the tax year.** 
a particular item was improperly reported as income 


[§§ 2330-2331 


A statute au- 


Unless other- 


31 All money accru- 


The fact. that 


fa] Estate tax of which time for 
fixing amount is postponed or extend- 
eod.—(1) Where the fixing of the 
amount of an estate tax is postponed, 
or the time therefor is extended, by 
the collector, under statutes permit- 
ting such extension, the deduction is 
to be made for the year during which 
the amount of the tax is actually fixed 
and paid, since before that time there 
is merely a liability to a debt and 
not an accrued indebtedness, although 
prior to that date a deposit to cover 
the probable amount of the tax had 
been made with the collector as con- 
templated by the law. Peo. ex rel. 
Seligman v. Gilchrist, 213 N.Y.S. 181, 
215 App.Div. 166. (2) Fixing amount 
of estate taxes in general see infra §§ 
2550-2660. f 

29. State ex rel. Stern Milling Co. 
v. Tax Commissioner, 175 N.W. 931, 
170 Wis. 506. 

Deduction of business expenses see 
supra § 2327. : 

SO. See statutory provisions. 

[a] Particular statute construed. 
—Under an income tax statute requir- 
ing the payment annually on a speci- 
fied day of a tax on income of the pre- 
ceding calendar year, and providing 
that the tax shall be for the calendar 
year in which it becomes due, except 
that in cases of corporations thereto- 
fore subject to franchise taxes the 
income tax shall be in lieu of such 
franchise taxes and shall be for the 
year for which such franchise taxes 
were formerly imposed, a corporation 
which in 1927, before the taking ef- 
fect of the income tax statute, has 
paid a franchise tax for the calendar 
year 1926, based upon its income for 
such year, is liable for an income tax 
payable in 1927 upon the income for 
1926. Peo. ex rel. Roval Bank of 
Canada v. Loughman, 236 N.Y.S. 1106, 
226 App.Div. 593 [aff 173 N.E. 844, 
254 N.Y. 5121. 

31. Faulkner v. 118 N.E. 
229, 229 Mass. 120. 

32. Ewa Plantation Co. v. Wilder, 
289 F. 664; Ewa Plantation Co. v. 
Wilder, 26 Hawaii 299. 

[a] Rule applied.—Where a sugar 
planters’ association agreed to repay 
to its members the losses resulting 
to them from a strike, and in 1920, in 
pursuance of such agreement a sugar 
plantation company received, as strike 
losses to its crops for the years 1920, 
1921, and 1922, sums for each year’s 
anticipated loss, the entire amount 
so received is to be included as a part 
of the 1920 income of the company, 
and cannot be carried in part into 
1921 and 1922 respectively as income 
for those years. Ewa Plantation Co. 
v. Wilder, 289 F. 664. 

33. Wisconsin Ornamental Iron & 
Bronze Co. v. Wisconsin Tax Commis- 
sion, 233 N.W. 72, 202 Wis. 355 [mod 
229 N.W. 646]. 

[a] Thus, although goods are fur- 


Trefry, 


§§ 2331-2333] 


in a tax year when it had not yet accrued or been 
received does not relieve the taxpayer of liability 
for a tax on such item for the year during which it 
actually acerues or is received, where on account of 
losses in the previous year no tax was in fact paid 
thereon.*# A tax to be assessed and collected in 
one year on the income of the preceding year is a 
tax for the year of its collection, and not for the 
year in which the income was received.®® 

[§ 2332] E. Rate of Tax; Normal Tax and Sur- 
tax. The rate at which income is taxable is neces- 
sarily to be determined form the provisions of the 
statute imposing the tax.3® 

Income of different classes or from different sourc- 
es.37 


at different rates, so much of a taxpayer’s income as 
belongs to each of such classes or is derived from 
each of such sources is to be taxed at the rate ap- 
plicable thereto.?8 Under such a provision, the rate 
to be applied in each case depends upon the true 
character of the income or of the source from which 
it is derived.?9 [Rats 
Graduated rates.t° Where an income tax is pay- 
able at a rate graduated in accordance with the 
amount of income, the rate applicable to the entire 
income of a taxpayer is to be applied, even though 
a tax has already been paid on a part of such income 
at the source,*! the amount so paid being then al- 
lowed as a credit against the ascertained tax.*? 
Surtax. Where a surtax is imposed upon incomes 
exceeding a specified amcunt, at rates based upon 
the normal rates, which are graduated according to 
the amount of income, the basis of the surtax rate 
nished from time to time under a 
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€ Where a statute provides for the taxation of | 
incomes of different elasses or from different sources 


ing money or credit. 
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is the normal rate which would be applicable to an 
imcome equal to the amount subject to surtax, and 
not the normal rate applicable to the entire income.*? 
Change of rate. Where the rate of taxation of 
incomes is changed during a taxpayer’s fiscal year, 
the income for the whole of such ‘year is taxable at 
the rate in force at the end thereof.4* Taxes col- 
lectable in the same year in which a statute chang- 
ing the rate becomes effective, and subsequent to its 
effective date, must be at the new rate, although 
assessed on incomes of the preceding year.*® Income 
derived from dividends on corporate stock, or from 
a partnership, where partnerships are considered as 
legal entities for tax purposes, is taxable at the rate 
in force in the year in which it is received, regard- 
less of when the money was earned by the corpora- 
tion or partnership.*® 

[§ 2333] F. Income Tax Returns. Statutes im- 
posing a tax upon incomes commonly require recip- 
ients of income to file returns, at stated intervals, 
of the amounts of their respective incomes, in order 
that a tax may be computed and collected thereon.*? 
An income tax return, to be sufficient, must clearly 
reflect or disclose the taxable income of the taxpay- 
er, and a return not so doing is insufficient.4? All 
taxable income earned or accrued within the tax 
period must be reported or included in the return, 
regardless of the method of accounting used by the 
taxpayer in his own affairs.49 Where a return is 
made on the basis of actual receipts, there must be 


‘included therein all items of income received during 


the tax year, irrespective of when they acerued,®° 
while items which have accrued but have not been 
received need not be included;®! and when the re- 


Hayes v. Com-]| creasing the rates of income taxation 


long-term contract, the performance 
of which will extend into or through 
subsequent years, where each ship- 
ment of goods is billed at the time it 
is delivered the profit arising from 
the transaction is taxable as income 
of the vear in which it so accrues, and 
the recipient cannot postpone the time 
as of which such profits are income 
by methods of accounting which 
show no profit earned until the full 
completion of the contract. Wiscon- 
sin Ornamental Iron & Bronze Co. v. 
Wisconsin Tax Commission, 233 N.W. 
72, 202 Wis. 355 [mod 229 N.W. 646]. 

34. Northwestern Lumber Co. v. 
Wisconsin Tax Commission, 231 N.W. 
865, 202 Wis. 372 [cert den 51 S.Ct. 
364] (mere appreciation in value of 
proverty treated as income, where the 
property had not been sold, but was 
sold in a subsequent year and the in- 
crease realized as income). 

35. Anderson Bros. v. Com., 120 S. 
E. 860, 138 Va. 18. ae 

36. See statutory provisions. 

37. Power of state to classify in- 
comes and impose tax at different 
rates see supra § 2307 text and notes 

Goldman v. Trefry, 120 N.E. 
74, 230 Mass. 554. 

[a] Pawnbroker.—So much of the 
income of a pawnbroker as is inter- 
est on loans is taxable at the rate 
prescribed for the taxation of inter- 
est, and only the balance is taxable 
at the rate applicable to income from 
a business or employment. Goldman 
v. Trefry, 120 N.E. 74, 230 Mass. 554. 

39. See cases infra this note. ; 

{a] Tllustrations.—(1) One selling 
merchandise at an advance of ten per 
cent over regular store prices, by the 
use of credit orders entitling the hold- 
er to receive the goods from the store, 
the seller of the orders agreeing to 
pay the dealer, is taxable on such ten 
per cent margin at the rate of taxa- 
tion applicable to business income, 
and not at the rate applicable to in- 
terest, on the theory that he was lend- 


missioner of Corporations and Taxa- 
tion, 158 N.BH. 539, 261 Mass. 134. (2) 
Money received from a partnership by 
a special partner is taxable at the 
rate applicable to income from busi- 
ness, rather than at that applicable 
to income from money at interest, 
where, although he is denominated a 
special partner in the partnership 
agreement, his income under its terms 
is determined upon the basis of the 
firm’s profits and losses. Parker v. 
Commissioner of Corporations and 
Taxation, 152 N.E. 34, 255 Mass. 546. 
45 A.L.R. 13879. (38) Salary received 
by a university professor is “income 
derived from property,” within the 
meaning of a constitutional provision 
authorizing income from property to 
be taxed at a higher rate than income 
not derived from property, the term 
“property”? including the right to 
make contracts for labor and person- 
al service. Raymer v. Trefry, 132 N. 
BE. 190, 239 Mass. 410. 

40. Constitutionality see supra § 
2307 text and notes 89-92. 


41. State v. Cary, 191 N.W. 495, 
179 Wis. 248. 

42. See infra § 2334 text and note 
87. 

43. State v. Cary, 191 N.W. 546, 


181 Wis. 564. 

[a] MTllustration.—Where a normal 
income tax is to be computed at 
graduated rates, progressively  in- 
creasing for each thousand dollars of 
taxable income, a surtax to be levied 
upon the net income in excess of three 
thousand dollars at one sixth of the 
normal rate begins at one sixth of the 
initial normal rate, and not at one 
sixth of the normal rate for the 
fourth thousand dollars of income. 
State v. Cary, 191 N.W. 546, 181 Wis. 


564. 
44. Serralles v. Gallardo, 32 Porto 
Rico 649. 


45. Apokaa Sugar Co. v. Wilder, 
21 Hawaii 571; Anderson Bros. v. 
Com., 120 S.E. 860, 138 Va. 18. 

[a] hus (1) under a statute in- 


and providing that the taxes thereby 
imposed shall be assessed and col- 
lected for the year 1919 and there- 
after, the higher rate applied to the 
tax assessed and collected in 1919 on 
incomes for 1918. Anderson Bros. v. 
Com., 120 S.E. 860, 138 Va. 18. (2) 
Where a statute was passed in 1913 
changing the rate of taxation of in- 
comes, and providing that it shall 
take effect from the date of its ap- 
proval and relate retroactively to give 
full effect to its provisions with re- 
spect to taxes for the “first taxation 
period hereunder,” the new rates ap- 
plied to the taxes thereafter collect- 
ed in 1913 on the incomes for the year 
1912. Apokaa Sugar Co. v. Wilder, 21 
Hawaii 571. 


oor Serralles v. Gallardo, 9 F.(2d) 
47. See statutory provisions. 


48. Wisconsin Ornamental Iron & 
Bronze Co. v. Wisconsin Tax Commis- 
sion, 233 N.W. 72, 202 Wis. 355 [mod 
229 N.W. 646]. 

49. Wisconsin Ornamental Iron & 
Bronze Co. v. Wisconsin Tax Commis- 
sion, supra. 

[a] Rule applied.—A corporation 
engaged in supplying ornamental 
metal work for building construction, 
under long term contracts, the per- 
formance of which extends into or 
through more than one tax period, 
must report its income, for tax pur- 
poses, on ‘ithe basis of the actual 
amount of profit from goods furnished 
and billed within the tax period, al- 
though for itS own purposes the cor- 
poration is accustomed not to enter 
its profits on its books until the com- 
pletion of the respective contracts. 
Wisconsin Ornamental Iron & Bronze 
Co. v. Wisconsin Tax Commission, 233 
N.W. 72, 202 Wis. 355 [mod 229 N.W. 
646]. 

50. Peo. ex rel. Kernochan v. Gil- 


christ, 211 N.Y.S. 617, 214 App.Div. 
114. 
51. Peo. ex rel. Kernochan v. Gil- 


christ, supra. 
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turn is made on an accrual basis, it must include all 
items acerued during the tax year, irrespective of 
when or whether they have been received.*? A stat- 
ute requiring the making of an income tax return 
giving the same information as is given, or required 
to be given, by the taxpayer in his return made for 
federal income tax purposes does not conflict with a 
federal statute prohibiting the publication of the 
federal tax return or of information appearing there- 
in.53 It has been held not unduly discriminatory 
to penalize nonresidents who fail to file a tax return 
by denying them certain exemptions extended to 
others, as a method of securing the filing of returns. 

[§ 2334] G. Ascertainment of Income and Assess- 
ment of Tax—1l. In General. Within the limits of 
its power to. impose taxes upon incomes,°° a state 
may, by statute, prescribe the method of ascertaining 
and computing the amount of taxable income.°® 

Regulations of assessing officer or tax commission. 
A statute giving an assessing officer or tax commis- 
sion authority to make such rules and regulations as 
may be deemed necessary in order to carry out the 
provisions of an income tax statute or the adminis- 
tration thereof is to be given a liberal construction 
to effectuate its purpose,°’ and such officer or board 
is thereby authorized to prescribe and enforce any 
regulation designed to carry out the provisions of 
the tax statute and not contrary thereto;>* but no 
rule or regulation may validly be adopted which does 
not conform to, or conflicts with, the provisions of 
the statute imposing the tax.°® 
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Use of taxpayer’s return.°° Where the only meth- 
od provided by a statute imposing a tax upon Incomes 
for ascertaining the amount of a person’s income 1s 
the making of a return by him, it is on such return 
alone that the amount of the tax upon the income of 
the maker thereof is to be computed;®! but ordi- 
narily a return of income is not binding upon the 
state or its assessing officers,°? and they may deter- 
mine the correctness of the amount of income re- 


ported and the propriety of the deductions, if any, 


claimed.*? The tax may, however, be computed on 
the basis. of the return as made,®* and no déduc- 
tion can be ‘claimed on account of items which are 
not set forth in the return.®® 

Computation of income, It has been said that 
strict mathematical accuracy is not reasonably to be 
expected in the ascertainment of the amount of tax- 
able income,** and so slight departures from ac- 
curacy, either in method or computation, involving 
trivial amounts, will not invalidate the tax.°* The 
true income is to be computed and ascertained,** and 
the determination thereof cannot be controlled by 
any arrangement or contract entered into by the 
taxpayer or by any method of accounting adopted 
for its own purposes.°® This prineiple has in some 
states been embodied in statutes authorizing the de- 
termination of the reasonable profits which might 
properly have been earned by a corporation conduct- 
ing its business so as to benefit its stockholders or an 
affiliated corporation.7° Under a statute providing 
that if the method of accounting used by a taxpayer 


[a] Thus (1) where the committee 
or guardian of an incompetent makes 
returns of the incompetent’s income 
on a basis of actual receipts, income 
received after the death of the in- 
competent, and so after the commit- 
_tee’s liability for the tax has_expired, 
need not be included, although such 
income was earned or had accrued be- 
fore the incompetent’s death. Peo. ex 
rel. Kernochan vy. Gilchrist, 211 N.Y. 
S. 617, 214 App.Div. 114. (2) Liabil- 
ity of committee or guardian as ceas- 
ing with death of incompetent see 
supra § 2311. 

52. Peo. ex rel. Kernochan vy. Gil- 
christ, 211 N.Y.S. 617, 214 App.Div. 
114. 

5e. Meikleham vy. Norman, 153 S. 
E. 71, 170 Ga. 898; Featherstone v. 
Norman, 153 S.E. 58, 170 Ga. 370, 70 
A.L.R. 449. 

Federal income tax returns see In- 
ternal Revenue §§ 94, 253. 

54 Stouffer v. Crawford, (Mo.) 
248 S.W. 581. 

55. See supra § 2307. 

56. Hartman Furniture & Carpet 
Co. v. Milwaukee County, Wis., 39 F. 
(2d) 104; International Elevator Co. 
v. Thoresen, 228 N.W. 192, 58 N.D. 


776. 

[a] Statute providing for averag- 
ing three-year income.—A statute 
providing for the determination of 
taxable income for each year by aver- 
aging the income for the tax year 
with the net income or loss of the tax- 
payer for the two preceding years is 
not made invalid, as discriminatory 
or producing inequality, by a further 
provision that in such average the in- 
come or loss for one of such preced- 
ing years shall be given two-thirds 
weight and for the other of such 
years one-third weight. Hartman 
Furniture & Carpet Co. v. Milwaukee 
County, Wis., 39 F.(2d) 104. 

[b] Allocation for tax purposes of 
income from business within and 
without state.—(1) Where a corpora- 
tion doing business both within and 
without the state is to be taxed, un- 
der the statute, on its income derived 
within the state, its ownership of 


property within the state, as com- 
pared with the amount of property it 
owns outside the state, is a legitimate 
factor to be employed in apportioning 
its total income, and a statute pro- 
viding for an allocation or apportion- 
ment of the total income partly upon 
such basis is not unconstitutional as 
denying the equal protection of the 
laws. International Elevator Co. v. 
Thoresen, 228 N.W. 192, 58 N.D. 776. 
(2) A statute requiring the net im 
come of a corporation doing business 
both within and without the state to 
be allocated, for the purpose of deter- 
mining the amount taxable by the 
state, according to a_ prescribed 
formula, which combines a number of 
elements, does not deprive a taxpay- 
er of the equal protection of the laws 
where no facts are shown which indi- 
cate. that the method of apportion- 
ment so prescribed works a discrimi- 
nation against it or in favor of others 
engaged in similar business. Interna- 
tional Elevator Co. v. Thoresen, supra. 
(3) Invalidity of formula resulting in 
inclusion in taxable income of items 
not subject to state taxation see su- 
pra § 2307 text and note 60. 

57. State v. Wisconsin T'iax Com- 
mission, 204 N.W. 481, 187 Wis. 539. 

58. First Nat. Bank vy. Commis- 
sioner of Corporations and Taxation, 
(Mass.) 175 N.E. 97; State v. Wiscon- 
sin Tax Commission, 204 N.W. 481, 
187 Wis. 539. 

_[a] Qlustration.—Under a statute 
giving a tax commission authority to 
make such rules and regulations as 
it may deem necessary in order to 
carry out the provisions of the in- 
come tax act, an order or rule requir- 
ing a merchant selling on credit or 
instalments to make returns of in- 
come on an accrual basis, rather than 
a basis of receipts, is reasonable and 
within its power, such rule not work- 
ing any injustice as to losses, since 
they may be deducted in succeeding 
years as they accrue. State v. Wis- 
consin Tax Commission, 204 N.W. 481, 
187 Wis. 539. 

59. Peo. ex rel. Mayer v. Gilchrist, 
216. N.Y.S. 74, 217 App.Div. 619, 803. 


60. Income tax returns generally 
see supra § 2333. 

61. Hattiesburg Grocery Co. v. 
Robertson, 88 So. 4, 126 Miss. 34, 25 
A.L.R. 748 [sug error overr 89 So. 
369, 126 Miss. 655, and error dism 43 
S.Ct. 249, 260 U.S. 710, 67 L.Ed. 475]. 

62. DeBlois v. Commissioner of 
Corporations and Taxation, (Mass.) 
177 N.E. 566; State ex rel. Ford Mo- 
v. Gehner, (Mo.) 27 S.W. 


State ex rel. Ford Motor Co. v. 
Gehner, supra. 

64 Peo. ex rel. Central Union 
Trust Co. of New York v. Loughman, 
164 N.E. 3338, 249 N.Y. 409. 

65. Peo. ex rel. Central Union 
Trust Co. of New York v. Loughman, 
supra. , 

66. Buick Motor Co. v. Milwaukee, 
48 F.(2d) 801 [aff 43 F.(2d) 385, and 
cert den 52 S.Ct. 34]. 

67. Buick Motor Co. v. Milwaukee, 
supra. 

68. Buick Motor Co. v. Milwaukee, 
43 F.(2d) 385 [aff 48 F.(2d) 801 (cert 
den 52 S.Ct. 34)]. 

69. Buick Motor Co. v. Milwaukee, 
supra. 

[a] Contract limiting income of 
subsidiary corporation.—The deter- 
mination of the taxable income of a 
subsidiary corporation cannot be con- 
trolled by a contract between such 
corporation and its parent company 
limiting the amount of the subsidi- 
ary’s income, by providing that the 


parent company shall sell goods to 


the subsidiary at such prices that“it 
shall have an annual net profit of a 
specified sum only, all profits above 
such sum being returned or paid over 
to the parent company. Buick Motor 
Co. v. Milwaukee, 43 F.(2d) 385 [aff 
san or 801 (certiorari den 52 S.Ct. 
70. See statutory provisions; 
eases infra this note. 

[a] Corporation selling products 
to affiliated company at price produc- 
ing no net income.—Under a statute 
providing that income from a busi- 
ness shall follow the situs of the 
property or business from which it 


and 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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does not clearly reflect his taxable income the com- 


putation shall be made on such basis and in such 
manner as in the opinion of the tax commission will 


properly show ‘such income, the commission has a 
large discretion, subject however to review by the 
courts,7* as to the method of computation to be 
adopted, so long as it does not attempt to tax as 
income that which in fact is not income for tax pur- 
poses," and it may require income to be reported 
for the tax year in which it is received or accrues, 
regardless of the method of accounting employed 
by the taxpayer in his own affairs,7* or if the method 
used by the taxpayer is such that some of his income 
may eventually escape taxation, it may require a 
further report or return upon such basis as. will 
more accurately reflect the true income;** but the 
commission cannot change the method of computing 
income from a basis of actual receipts to an accrual 
basis, or vice versa, where the method used by the 
taxpayer clearly reflects his income,’?®> and it has 
no power to demand a report or return which will 
enable it to impose an unjust or unlawful tax, but 
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only such return as will disclose the actual taxable 
income.’?° Where a statute prescribes the method of 
computing income it must be complied with.77 
Allocation of income from business within and 
without state. The income of a corporation or other 
taxpayer operating both within and without the 
state should be allocated or apportioned, for pur- 
poses of taxation, in such manner as may be pre- 
seribed by statute;7® but where it does not appear 
how much of the income of a nonresident or foreign 
corporation was derived from sources within the 
state, so as to be subject to taxation,?® and the leg- 
islature has prescribed no method of determining 
the amount thereof, officers administering the tax 
law are without authority, in the absence of statute 
particularly conferring it upon them, to devise a 
scheme for making an apportionment.®° 
Deductions.*? In arriving at the amount of tax- 
able income, both gross income and deductions must 
be computed on the same basis, and the one cannot 
be computed on an accrual basis and the other on a 
basis of actual receipts.*? It is for the taxpayer to 


is derived, and a statute authorizing 
the determination of a corporation’s 
taxable income in accordance with 
reasonable profits where it disposes 
of its products to another corporation 
substantially owned by the manufac- 
turing corporation, where a manufac- 
turing company organizes a new cor- 
poration in another state, and turns 
over its property and assets to the 
new company, leasing its plant from 
Such new company and holding the 
latter’s stock, and disposes of its en- 
tire product to such new company at 
a specified increase above cost, such 
that interest charges in favor of the 
new company wipe out any taxable 
income, there is such fraud on the tax 
laws as to authorize a determination 
of the tax on the basis of the reason- 
able profits which should have been 
received by such manufacturing com- 
pany from the goods so turned over 
to the new company. Palmolive Co. 
v. Conway, 43 F.(2d) 226. 

[b] Constitutionality of statute.— 
A statute authorizing the tax commis- 
Sion to determine the amount of tax- 
able income, having due regard for 
reasonable profits which might have 
been obtained, of a corporation which 
conducts its business in such manner 
as directly or indirectly to benefit its 
stockholders by selling its products 
or goods at less than the fair price 
which might be obtained therefor, or 
a corporation which, being substan- 
tially owned by another, acquires and 
disposes of the products of the latter 
corporation in such manner as to cre- 
ate a loss or improper net income, is 
not unconstitutional as granting judi- 
cial powers to the commission, by au- 
thorizing it to determine whether a 
eontract made by a corporation is in 
fraud of the income tax law. Buick 
Motor Co. v. Milwaukee, 48 F.(2d) 801 
[aff 43 F.(2d) 385, and cert den 52 S. 
Ct. 34]. 2 

71. Wisconsin Ornamental Iron & 
Bronze Co. v. Wisconsin Tax Commis- 
sion, 233 N.W. 72, 202 Wis. 355 [mod 
229 N.W. 646]. 

Review of income tax assessments 
see infra § 2336. 

72. Motors Acceptance Co. v. At- 
wood, 214 N.W. 64, 193 Wis. 41. 

73, Wisconsin Ornamental Iron & 
Bronze Co. v. Wisconsin Tax Com- 
mission, 233 N.W. 72, 202 Wis. 355 
[mod 229 N.W. 646]. 

74, Wisconsin Ornamental Iron & 
Bronze Co. v. Wisconsin Tax Commis- 
ion, supra. i 
"75. Peo. ex rel. Kernochan v, Gil- 
christ, 211 N.Y.S. 617, 214 App.Div. 

14. 
2 76. Wisconsin Ornamental Iron & 
Bronze Co. v. Wisconsin Tax Commis- 
sion, 233 N.W. 72, 202 Wis. 355 [mod 


229 N.W. 646]. 

77. See case infra this note. 

[a]. Particular statute construed. 
—(1) Where a statute provides that 
the income upon which a tax shall be 
paid shall be the average of the in- 
comes received by the taxpayer dur- 
ing the three years preceding the year 
in which the tax is assessed and paid, 
a further provision that, if any year 
prior to the first year or subsequent 
to the last year in which any person 
has received income must be used in 
arriving at the average taxable in- 
come, it shall be considered that there 
was no net income or loss during such 
preceding or subsequent year does not 
permit a tax to be assessed in a year 
after the death of a taxpayer, but 
such zero years will always precede 
the year in which the tax is assessed, 
and such provision does nothing more 
than express what is necessarily im- 
plied from the general statute as to 
average income, that the net incomes 
for the three years are to be averaged, 
and that if in any of them no income 
was received or loss incurred then 
zero shall be used for such years in 
obtaining the average; and an assess- 
ment projected two years beyond the 
death of a taxpayer is not to be made 
under such a statute, on the theory 
that otherwise his entire income dur- 
ing his lifetime would not be reached 
by the tax, in the absence of any 
specific direction in the statute for 
such projected asséssment. Fitch v. 
Wisconsin Tax Commission, 230 N.W. 
37, 201 Wis. 383. (2) Under such 
statute, the income tax to be assessed 
against the estate of a deceased per- 
son is to be computed by averaging 
the income of such estate for the year 
with the income received by the es- 
tate, or by the decedent before his 
death, for the two years preceding. 
Fitch v. Wisconsin Tax Commission, 
supra. 

7g. See statutory provisions; 
eases infra this note. 

[a] Illustrations.—(1) Where an 
oil company’s business within. the 
state consists chiefly of maintaining 
tanks and filling stations for local 
sales, and its manufacturing and re- 
fining operations are conducted out- 
side the state, its income taxable 
within the state should be ascertained 
by an allocation and separate ac- 
counting of its net income derived 
from operations conducted within the 
state, rather than be apportioned on 
a property basis, under a statute pro- 
viding that the amount of income, of 
one conducting business both within 
and without the state, apportionable 


and 


to the state may be determined by an | 


allocation and separate. accounting 
thereof when that method will rea- 


sonably refiect the income properly 
assignable to the state, and otherwise 
shall be ascertained on a prescribed 
basis having to do with the relative 
amounts of property, cost, and sales 
within and without the state. Stand- 
ard Oil Co. of Indiana v. Wisconsin 
Tax Commission, 223 N.W. 85, 197 
Wis. 630. (2) Under a statute provid- 
ing that when the income of a corpo- 
ration is’ derived from business con- 
ducted partly within and partly with- 
out the state it shall pay a tax on 
that proportion of its income which — 
the business within the state bears 
to its total business, and that where 
such business within the state is not 
more easily and certainly separable 
from such total business it shall be 
held to mean that proportion of the 
total business which the property of 
the corporation within the state bears 
to its entire property employed in its 
business, the property basis of ap- 
portionment is the only one which 
may be applied in determining the 
income taxable within the state where 
it is not otherwise easily and certain- 
ly separable from the income outside 
the state, and an apportionment on 
the basis of the sales of a corpora- 
tion’s product within and without the 
state is improper and unauthorized. 
Fisher v. Standard Oil Co., 12 F.(2d) 
744. (8) Under such statute, how- 
ever, matters of allocation or appor- ~- 
tionment have no place in the inquiry 
if the income within the state stands 
on its own footing unmixed with out- 
side business. Fisher v. Standard Oil 
Co:, supra. (4) Where the apportion- 
ment is to be made on a property 
basis, as prescribed by such statute,. 
all the property of the corporation is 
to be taken into account, although 
that without the state is employed in 
connection with the production, 
manufacture, and sale of the goods, 
and that within the state is employed 
only in the sale of goods, since the 
profit from sales accrues partially 
from. production and manufacture; 


and it is not proper to use, as the 


basis of the apportionment, only that , 
part of the property outside the state 
which is devoted to selling. Fisher 
vy. Standard Oil Co., supra. ; 

79. Power of state to tax incomes 
of nonresidents as limited to incomes 
from sources within state see supra 

2307. 

: 80. Com. v. P. Lorillard Co., 165 S. 
EB. 683, 129 Va. 74. 
baer Generally see supra §§ 2326— 

82. Motors Acceptance Co. v. At- 
wood, 214 N.W. 64, 193 Wis. 41. 

[a] Rule applied.—Where a finance 
company, engaged in the business of , 
buying installment paper at a dis-| 
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show that he has a right to a deduction,** and the 
amount thereof.5# 

Assessment of tax. Where portions of a taxpay- 
er’s income are derived from different sources or 
are of different classes so as to be taxable at different 
rates,®*® it is the duty of the assessing officer to 
analyze the total income and tax the several portions 
thereof at the proper rates.*® 

Crediting taxes paid at source. Where income up- 
on which a tax has been paid at the source is includ- 
ed in the total upon which the tax is computed, the 
amount of such payment should be allowed as a 
credit upon the ascertained tax.*? 

Income tax assessors whose offices are created by a 
statute imposing a tax upon incomes are not county, 
city, town, or village officers,** and the statute may 
provide for their appointment by the state tax com- 
mission without violating constitutional guaranties 
of local self-government.®® 

[§ 2335] 2. Reassessment and Additional Assess- 
ments. In the absence of statute providing for a 
reassessment of incomes or income taxes, or the mak- 
ing of an additional assessment, an assessment made 
with knowledge of the facts is final, and cannot aft- 
erward be reopened or increased by the assessing 
officer or commission.®® Where, however, not all the 
material facts were within the commission’s knowl- 
edge at the time of an assessment or adjustment of 
income tax, a reassessment for the same or prior pe- 
riods is not precluded,®! and a taxpayer who fails to 
disclose the correct amount of his income as a basis 
of an assessment or settlement of taxes cannot com- 
plain of the making of a reassessment when his true 
income is made to appear.??. In a number of juris- 


[a] 
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Thus, where an assessing of- 


[$§ 2334-2335 


dictions statutes provide for reassessments or ad- 
ditional assessments where income liable to tax has 
not been subjected thereto;?* but as a general rule 
it is only where new and additional information 
comes to the attention of the tax commission that 
it is authorized, under such provisions, to make a 
reassessment,®* as where the taxpayer’s return does 
not correctly disclose his taxable income,®® and a 
new assessment cannot be made on the same identical 
facts which were acted on in making the original as- 
sessment,’® except where erroneous principles were 
applied, in which case the original assessment does 
not preclude a reassessment on the same facts, ap- 
plying the correct principles,®? and except where the 
statute specifically otherwise provides.®® In this 
connection it is to be presumed, in the absence of 
contrary showing, that the commission acted accord- 
ing to law in making the original assessment, and 
took all proper facts into account;°® but the orig- 
inal assessment does not have the foree of a judg- 
ment, so as to render the matters determined thereby 
res judicata.+ 
included with that of her husband in the original 
return may be assessed in her own name, after her 
husband’s death, on her income omitted from such 
return.22 Where the commission at the time of the 
original assessment has adopted the taxpayer’s meth- 
od of computing income on a basis of receipts rather 
than accruals, it must adhere to the same method on 
a subsequent reassessment.? An additional assess- 
ment of income discovered to have been omitted from 
the original assessment is separate and distinct 
from such original assessment and the tax imposed 


198 Wis. 377. 


A married woman whose income was’ 


count and collecting it, deducts its 
expenses and losses on an accrual 
basis, it cannot report its profits on a 
basis of actual receipts, but may be 
compelled to compute profits on an 
accrual basis to harmonize with the 
method of computing the deductions. 
Motors Acceptance Co. v. Atwood, 214 
N.W. 64, 193 Wis. 41. 

83. Hawaiian Sugar Co. v. Wilder, 
26 Hawaii 356: U. S. Trust Co. of 
New York v. Gilchrist, 206 N.Y.S. 485, 
210 App.Div. 527. 

. U.S. Trust Co. of New York v. 
Gilchrist, supra. 

85. Taxation of income of different 
classes or from different sources at 
different rates see supra § 2332. 

86. Goldman v. Trefry, 120 N.E. 
74, 230 Mass. 554. 

87. State v. Cary, 191 N.W. 495, 
179 Wis. 248. 

[a] Rule applied.—(1) A tax re- 
quired by statute to be paid by a fidu- 
ciary on income received by him for 
the beneficiary or ward is in reality 
a tax upon the income of the latter, 
and so if such beneficiary or ward has 
other taxable income he is entitled to 
have the amount of the tax paid by 
the fiduciary credited upon the tax 
assessed upon his aggregate income. 
State v. Cary, 191 N.W. 495, 179 Wis. 
248. (2) Where the beneficiary in 
such case is a married woman, whose 
income is required by statute to be 
added to that of her husband and a 
tax paid on the whole, the amount of 
tax paid by the fiduciary should be 
allowed as a credit on the husband’s 
tax as assessed upon the whole fam- 
ily income. State v. Cary, supra. 

88. State v. Frear, 134 N.W. 673, 
135 N.W. 164, 148 Wis. 456, L.R.A. 
1915B 569, 606, Ann.Cas.1913A 1147 
{error dism 34 S.Ct. 272, 231 U.S. 616, 
58 L.Ed. 400]. 

89. State v. Frear, supra. 

90. State ex rel. Ford Motor Co. v. 
Gehner, (Mo.) 27 S.W.(2d) 1. - 


ficer knowingly permits a taxpayer 
to deduct a particular sum or item 
from his taxable income, the asses- 
sor is without power, in ‘the absence 
of statute otherwise providing, there- 
after to increase the assessment by 
refusing to permit such deduction or 
treating the amount thereof as part 
of the taxable income. State ex rel. 
Ford Motor Co. v. Gehner, (Mo.) 27 
S.W.(2d) 1. 

91. Buick Motor Co. v. Milwaukee, 
48 F.(2d) 801 [aff 43 F.(2d) 385, and 
cert den 52 S.Ct. 34]. 

92. Buick Motor Co. v. Milwaukee, 
supra. 

93. See statutory provisions. 

[a] Statute adopting reassessment 
provisions of property tax statutes.— 
Under a statute providing that all the 
powers, authorities and duties enact- 
ed by the general property tax law 
for levying, collecting, receiving, and 
enforcing payment of the taxes im- 
posed under its provisions shall be 
Severally and respectively conferred, 
practiced, and exercised with respect 
to income taxes, and a provision of 
the property tax law empowering as- 
sessors at any time to add to their 
assessments, for the year or years 
when omitted, any ‘person or proper- 
ty” theretofore omitted from taxa- 
tion, income omitted from taxation 
may in a subSequent year be added to 
the income tax assessment for the 
year in which it was so omitted. Re 
peas Oahu R. & Land Co., 28 Hawaii 

94. State ex rel. Schuster Realty 
Co. v. Wisconsin Tax Commission, 
197 N.W. 585, 199 N.W. 48, 184 Wis. 
175. See Rust-Owen Lumber Co. v. 
Wisconsin Tax Commission, 231 N.W. 
870, 202 Wis. 385 (recognizing the 
rule); and cases infra note 95. * 

_95. Wisconsin Box Co. v. Wiscon- 
sin Tax Commission, 224 N.W. 483, 
198 Wis. 439; Tigerton Lumber Co. 
-v. Village of Tigerton, 224 N.W. 124, 


[a] Where taxpayer used improp- 
er basis in computing deduction (1) 
and his return did not show how the 
amount of the deduction claimed was 
arrived at, a reassessment may be 
made. Wisconsin Box Co. v. Wiscon- 
sin Tax Commission, 224 N.W. 483, 
198 Wis. 439. (2) Deductions gener- 
ally see supra §§ 2326-2330. 

96. Buick Motor Co. v. Milwaukee, 
43 F.(2d) 385 [aff 48 F.(2d) 801]; 
State ex rel. Schuster Realty Co. v. 
Wisconsin Tax Commission, 197 N.W. 
585, 199 N.W. 48, 184 Wis. 175. 
Wisconsin Ornamental Iron & Bronze 
Co. v, Wisconsin Tax Commission, 233 
N.W. 72, 202 Wis. 355 [mod 229 N.W. 
646] (recognizing the rule). 

97. Buick Motor Co. v. Milwaukee, 
43 F.(2d) 385 [aff 48 F.(2d) 801]. 

98. See statutory provisions; 

case infra this note. ! 
_ {a] Thus, under a statute provid 
ing that the office audit of an income 
tax return shall not preclude the tax 
commission from making a field audit 
of the books and records of the tax- 
payer or from making an adjustment, 
correction, and further assessment, 
the rule that a reassessment cannot 
be made, on the same facts is done 
away with. Wisconsin Ornamental 
Iron & Bronze Co. v. Wisconsin Tax 
Commission, 233 N.W. 72, 202 Wis, 
355 [mod 229 N.W. 646]. 

99. State ex rel. Schuster Realty 
Co. v. Wisconsin ‘Tax Commission, 
ie N.W. 585, 199 N.W. 48, 184 Wis. 

1. Northwestern Lumber Co. v. 
Wisconsin Tax Commission, 231 N.W. 
865, 202 Wis. 372 [certiorari den 51 
S.Ct. 364]. ; 

2. State v. Cary, 211 N.W. 284, 192 
Wis. 433 [error dism 49 S.Ct. 6, 278 
U.S. 661, 73 L.Ed. 568]. 

3. Northwestern Lumber Co. v. 
Wisconsin Tax Commission, 281 N.W. 
sock 202 Wis. 372 [cert den 51 S.Ct. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


See: 


and. 


§§ 2335-2336] 


thereunder,* and such an additional assessment can- 
not be abated in order to correct errors in the com- 
_ putation of the original assessment, where the tax 
as originally assessed has been paid without protest 
or claim of abatement.® 

Limitations. Where, as under some statutes, re- 
assessments or additional assessments of income are 
authorized to be made within a specified number of 
years after the income was originally taxable, or a 
reassessment is permitted of income of any of a 
specified number of years preceding,® the assessing 
officer or tax commission is without authority to 
reassess income for a prior year, or to make a re- 
assessment after the length of time prescribed by 
the statute, as the case may be.’ The mere fact, how- 
ever, that in redetermining the income for a particu- 
lar year a consideration of values or of business 
done at times beyond the period of limitation pre- 
seribed by statute is necessary does not invalidate 
the reassessment. Such statutory provisions have 
been held to be not statutes of limitation in favor 
of the taxpayer, but merely restrictions upon the 
assessing officers,® and so the time thereby prescribed 
may validly be enlarged or extended by subsequent 
enactment.*° 

Notice and hearing. Under a statute making ap- 
plicable to assessors and assessments of income taxes 
the provisions of the statutes relating to assessors 
and assessments of property, an assessment of income 
tax cannot be increased without notice to the tax- 
payer where an assessment of property could not be 
increased without such notice.t? It has been held 
that where authority to determine the amount of an 
additional income tax assessment is delegated by 
statute to a commission or other subordinate body, 
the taxpayer must be accorded a hearing at some 
stage of the proceedings before the tax is irrevocably 
_ 4 Holcombe vy. Long, 139 N.E. 633, 
245 Mass. 353. 

5. Holcombe v. Long, supra. 

6. See statutory provisions. 

7. State v. Cary, 197 N.W. 587, 183 


Wis. 128. See Thomas vy. State, 141 


A. 64, 33 Del. 601; Kelly v. Wiscon- [ec] 
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is upon the making of the assessment 
of which thirty days’ notice 
quired, and not upon the final assess- 
ment to be made at the expiration of 
such thirty days. 
141 A. 64, 33 Del. 601. 


Thomas v. State, 


Effect of taxpayer’s change | Co. 
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fixed, and that failure to accord such hearing consti- 
tutes a denial of due process;12_ and the filing of an 
affidavit embodying his objections, and a denial of 
them by the taxing board, does not constitute a hear- 
ing within the constitutional requirements.** 

Interest. A statute authorizing the reassessment 
of incomes for preceding years which have escaped 
taxation, which provides for interest upon back taxes 
is not thereby rendered unconstitutional as an ex 
post facto law.‘ A statute providing for the col- 
lection of interest on back income taxes assessed is 
not unconstitutional by reason of the fact that an 
earlier statute had prescribed a different rate of 
interest, so that different rates of interest may ap- 
ply to back taxes for the same year, depending upon 
whether the assessment was made before or after 
the new statute took effect.1® 

Surtax.1® Although a statute authorizing the re- 
assessment of incomes for preceding years which 
have escaped taxation provides, by way of penalty, 
for an assessment at double the normal tax rate, a 
surtax imposed by law may be levied and collected 
for such preceding years as well as the normal tax.” 

[§ 2336] 3. Review of Assessment and Abatement 
of Tax. In the absence of statute, where the amount 
of taxable ineome has been ascertained and a tax 
thereon fixed by an officer or commission having 
statutory authority so to do, his or its determina- 
tion is not ordinarily subject to reconsideration by 
a court of equity, in the sense of being open for a 
recasting of the evidence and a new estimate thereon 
which may be more favorable to the state or to the 
taxpayer,’* provided the officer or commission pro-— 
ceeded within the scope of his or its powers and 
upon pertinent evidence.1® Statutes frequently pro- 
vide a remedy for an improper or excessive assess- 
ment of income tax;?° but in order to obtain a re- 
183 Wis. 107. 

15. Swift & Co. v. Wisconsin Tax 
Commission, 224 N.W. 124, 198 Wis. 
376; _Northern Reduction Co. v. Wis- 
consin Tax Commission, 224 N.W. 124, 


198 Wis. 375; Milwaukee Stock Yards 
v. Wisconsin Tax Commission, 


is re- 


sin Tax Commission, 234 N.W. 701, 203 
Wis. 639 (both recognizing the rule). 

[a] Rule applied.—Under a stat- 
ute permitting a reassessment of in- 
come where a taxpayer has been over 
or under assessed, or no assessment 
has been made where one should have 
been made, “in any one or more of 
the next previous three years,” a re- 
assessment cannot be made on infor- 
mation coming to the tax commission 
more than three years after informa- 
tion was omitted from assessment, on 
the theory that such income should 
have been assessed in each year fol- 
lowing its original omission, since no 
duty to make the assessment arose 
until information of the omission 
came to the tax commission and 
therefore there was no assessment 
which should have been made in any 
of the next previous three years. 
State v. Cary, 197 N.W. 587, 183 Wis. 
128. 
[b] Computation of time.—Under 
a statute providing that if any income 
has not been assessed the tax depart- 
ment may at any time within two 
years after the time when the return 
was due assess the same and give no- 
tice to the taxpayer, who shall have 
thirty days within Which to confer 
with the department about the assess- 
ment, and that at the end of thirty 
days the department shall assess the 
income which has not been assessed 
and give notice to the taxpayer of the 
amount, which shall be payable with- 
in ten days, the two years’ limitation 


[61 C. J.—100] 


from cash to accrual method of re- 
porting income.—Under a statute fix- 
ing a seven-year limitation on the 
making of additional assessments of 
income against a taxpayer, it is prop- 
er in an additional assessment made 
in 1927 to include and tax bills receiv- 
able representing earnings before 
1920, where up to 1925 the ‘taxpayer 
had used a cash receipts basis of re- 
porting his income, and from then 
on used the accrual basis, since 1925 


-was the first year in which such bills 


receivable should have been returned 
for taxation, and therefore the right 
to assess and tax them is not barred 
by the statute. Kelly v. Wisconsin 
Tax Commission, 234 N.W. 701, 203 
Wis. 639. 

8. Northwestern Lumber Co. v. 
Wisconsin Tax Commission, 231 N.W. 
865, 202 Wis. 372 [cert den 52 S.Ct. 
364]. ° 

9. State v. 197 N.W., 578, 
183 Wis. 107. 

10. State v. Lyons, supra. 

11. State ex rel. Ford Motor Co. v. 
Gehner, (Mo.) 27 S.W.(2d) 1. 

Notice of alteration or correction 
of assessments of property by: 
Assessors see infra § 998. 

Reviewing boards or officers see infra 

§§ 1030-1034. 

12. Dant & Russell vy. Pierce, 255 
P. 6038, 122 Or. 337. 

13. Dant & Russell v. Pierce, su- 


pra. m 
14. State v. Lyons, 197 N.W. 578, 


Lyons, 


224 N.W. 124, 198 Wis. 374; Plankin- 
ton Packing Co. v. Wisconsin Tax 
eon 224 N.W. 121, 198 Wis. 
16. Generally see supra § 2332. 
17. State v. Lyons, 197 N.W. 578, 
183 Wis. 107. 
18. Buick Motor Co. v. Milwaukee, 
43 F.(2d) 385 [aff 48 F.(2d) 801]. 


19. Buick Motor Co. v. Milwaukee, 
supra. 
20. See statutory provisions; and 


cases infra this note. 

[a] Particular statute construed. 
—A statute providing that any corpo- 
ration feeling aggrieved by the as- 
sessment of its income made by the 
tax commission shall be granted ‘the 
same rights of hearing and appeal as 
are now granted corporations assess- 
ed by said commission” refers to the 
right of a corporation to be heard be- 
fore a final determination’ as to the 
value of its property and the tax to 
be assessed thereon, and to appeal 
from such determination of the com- 
mission as to a property tax. Mont- 
real Mining Co. v. State, 144 N.W. 195, 
155 Wis. 245. 

[b] Proceeding as in effect one 
against state.-—A proceeding for the 
abatement of an income tax, brought 
against the state commissioner of 
taxation in his official capacity, under 
a statute providing for such a pro- 
ceeding, is in substance and effect a 
proceeding against the state. Raymer 
v. Trefry, 132 N.H. 190, 239 Mass. 410. 
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view or abatement under such a statute the tax- 
payer must bring himself within its terms,?* and so 
no appeal may be taken or action begun except with- 
in such time as may be fixed by the statute’? and 
after complying with any conditions precedent there- 
by prescribed.?* An application to a tax commission 
for relief from an assessment of income tax is too 
late when made after the assessment has left the 
commission’s hands and become a part of the tax 
rolls in the hands of other officials.?* 

Who may appeal or maintain action. An income 
tax assessor has a right to appeal from a ruling or 
decision sustaining a taxpayer’s objection to an as- 
sessment of his income, under a statute permitting 
“any” person dissatisfied with any determination of 
the commission or board to appeal, since taxpayers 
generally are interested in seeing that no income im- 
properly escapes taxation.2> Where an income tax 
imposed upon holders of corporate bonds in respect 
of the interest derived therefrom is made a lien on 
the property of the corporation and is enforceable 
against it if not paid by the bondholders, a corpora- 
tion has sufficient interest in the subject matter of 
a tax imposed on interest paid to holders of its 
bonds to entitle it to contest the validity of the 
assessment.”° : 

Evidence and presumptions. Evidence tending to 
show that part of the income of a foreign corpora- 
tion, on which it has been assessed, is not attributa- 
ble to transactions within the state may be received 
in an action to abate the tax.*7 In reviewing a re- 
assessment or additional assessment of income tax, 
where the record does not disclose that a tax on a 
‘particular item of income has been paid it may be 
assumed that no tax was paid thereon.?® Where an 
invalid tax has been collected, and a part thereof 
is afterward refunded under a compromise agree- 
ment, it will be assumed that the income tax due 
from the taxpayer was considered and adjusted in 
the settlement.?® Every presumption will be in- 


21. Bogigian v. Long, 143 N.E. 671, 
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dulged in favor of the good faith of a tax commis- 

sioner in denying the abatement of a tax.*° 
Scope of review. On the review of an income tax 

assessment, the determination of the assessing offi- 


_eer or tax commission as to particular facts entering 


into the assessment must be sustained where it is 
supported by sufficient evidence.** 

Determination and decree. If the complainant 
prevails in a suit for the abatement of an income tax, 
brought under a statute requiring the repayment of 
the amount of the abatement by the state treasurer, 
with interest and costs, a judgment or decree is not 
to be made up in the ordinary form,*? and no execu- 
tion runs against the defendant,®* but the decision of 
the court must be expressed in special form to con- 
form to the terms of the statute.** 

Appeal from determination of reviewing board or 
court. Where the statutory scheme for levying and 
collecting income taxes is complete in itself, a pro- 
vision of the statute for the review of ‘an assessment 
by a court or board does not authorize an appeal 
from the determination or decision rendered there- 
by,®® and no right to such appeal exists where the 
statute makes no provision therefor.** It has been 
held, however, that a statute providing that the 
decision of the reviewing board shall be final and 
conclusive does not preclude the use of certiorari by 
an aggrieved taxpayer to review such decision.** 
Under a statute providing that the remedy and pro- 
ceedings before a reviewing board or officer shall be 
the same as those provided for reviewing assess- 
ments of property, it has been held that a judicial 
review of the decision of such board or officer may be 
obtained in the same mode as that for obtaining a re- 
view of property assessments;** but there is also au- 
thority for the view that such a provision does not 
make applicable provisions of the property tax stat- 
ute permitting a review by the courts of the action 
of the assessing board.®® new 

[§ 2337] H. Crediting Other or Excess Taxes 


248 Mass. 545; Hoover Grain Co. v. 
Thoresen, 226 N.W. 521, 58 N.D. 359. 

22. Hoover Grain Co. v. Thoresen, 
226 N.W. 521, 58 N.D. 359: 

[a] Denial of review where pro- 
ceedings are begun too late.—Where 
a statute authorizes a judicial review 
of an assessment of income tax, upon 
a complaint filed in court within a 
specified period, a taxpayer failing to 
file his complaint within such period 
is not entitled to the review provided 
by the statute, and a complaint filed 
after the expiration of the statutory 
period may be denied without a hear- 
ing on the merits. Hoover Grain Co. 
v. Thoresen, 226 N.W. 521, 58 N.D. 


359. 

23. Bogigian v. Long, 143 N.E. 671, 
248 Mass. 545; State v. Phelps, 182 
N.W. 749,174 Wis. 203. 

[a] Objection and disclosure of 
taxable income.—Under a statute pro- 
viding that no person shall be allowed 
in any action or proceeding to ques- 
tion an assessment of income unless 
objection thereto shall first have 
been made to the county board of re- 
view and full disclosure made under 
oath of all income liable to assess- 
ment, a return made in usual form 
is not a sufficient objection and dis- 
closure, since if it were such statu- 
tory provision would be mere sur- 
plusage. State v. Phelps, 182 N.W. 
749, 174 Wis. 203. 

[b] Payment of' tax assessed.— 
(1) Under a statute permitting a tax- 
payer who is aggrieved by a refusal 
to abate an income tax, ‘‘and who has 
paid his tax,” to appeal from such 


refusal by commencing a proceeding 
in court, one who has not paid the 
tax assessed upon his income is not 
entitled to proceed under such statute. 
Bogigian v. Long, 143 N.E. 671, 248 
Mass. 545. (2) Such a statute is not 
made; unconstitutional, as denying 
due process of law, by the clause 
thereof requiring that the tax com- 
plained of be paid before proceedings 
for an abatement may be commenced. 
Bogigian v. Long, supra. (3) Re- 
covery of income taxes paid see infra 


24. . State v. Atwood, 218 N.W. 438, 
195 Wis. 226. 

25. State v. Nygaard, 150 N.W. 513, 
159 Wis. 396, Ann.Cas.1917A 1065. 

26. State v. Wisconsin Tax Com- 
mission, 152 N.W. 848, 161 Wis. 111. 

27. Hans Rees’ Sons yv. State of 
North Carolina ex rel. Maxwell, 51 
S.Ct.'385,).283-U.S..123- 75) Toewd. 879 
[rev 153 S.B. 850, 199 N.C, 42]. 

Power to tax nonresident’s income 
as dependent upon its source see su- 
pra § 2307. ‘ 

28.. Northwestern Lumber Co. v. 
Wisconsin Tax Commission, 231 N.W. 
Ban 202 Wis. 372 [cert den 51 S.Ct. 

29. First Nat. Bank v. Wisconsin 
Tax Commission, (Wis.) 232 N.W. 843. 

30. Boston Safe Deposit & Trust 
Co. v. Commissioner of Corporations 
and Taxation, (Mass.) 174 N.E. 116. 

31. Northwestern Lumber Co. vy. 
Wisconsin Tax Commission, 231 N.W. 
865, 202 Wis. 372 [cert den 52 S.Ct. 


364]. 
132 N.E. 


r § 2340; 


32. Raymer v. Trefry, 
190, 191, 239 Mass. 410. 


383. Raymer v. Trefry, supra. 

34. Raymer vy. Trefry, supra. 

“The decision of the court must 
conform to the terms of the statute 
because the commonwealth as the 
sovereign power has the right to fix 
absolutely the terms on which it may 
be impleaded in its own courts, the 
form in which the decision of the 
court ‘shall be expressed, and the 
method by which the adjudication of 
the court shall be satisfied.” Raymer 
v. Trefry, supra. : 

35. Cohn v. State Tax Commission, 
245 P. 1085, 118 Or. 92. 

36. Cohn v. State Tax Commission, 
supra, 

Right to appeal as dependent upon 
express provision therefor in general 
see Appeal and Error § 29. 

37. Bogigian v. Long, 143 N.E. 671 
248 Mass. 545. 3 Bh Ee Ghd 

Certiorari generally see Certiorari 
LLC. D280. y “ge 


38. Champlin v. Carter, 190 P. 679, 


78 Okl. 300; Berryhill v. Carter, 185 
P. 98, 76 Okl. 248. 
[a] Thus, where the mode of re- 


viewing the assessment of property 
is by appeal to the district court, the 
determination of the state auditor in 
reviewing and revising an income tax 
assessment is. to be reviewed under 
such statute by appeal, and not by 
mandamus to compel the auditor or 
correct or revise the assessment. 
Champlin v. Carter, 190 P. 679, 78 
Okl, 300. 

39. Shaffer v. Howard, 250 F. 873 
[rev on other grounds 39 S.Ct. 255, 
249 U.S. 200, 63 L.Ed. 559]. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


— 
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them for the same year.t? 
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Paid. In some jurisdictions statutes have-been en- 
acted permitting persons who have paid taxes of 
particular kinds, such as property taxes or oceupa- 
tion taxes, to exhibit the receipt therefor as payment 
to its full extent of income taxes assessed against 
The right so to offset 
other taxes paid against income taxes depends whol- 
ly upon the statute, and exists only in such eases as 
are within its terms.*+ Moreover, such right of offset 
Is a privilege which the legislature may at any time 
withdraw ;*? so the repeal of such a statute does not 
constitute a denial of due process of law in prevent- 
ing property or occupation taxes already paid from 
being offset against income taxes for the same 
year,** nor does such repeal violate constitutional 
requirements of uniformity of taxation in prevent- 
ing a taxpayer against whom an additional tax is 
assessed on income received during years in which 
the statute was in force, from offsetting property 
taxes paid in such years against such additional 
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mitted by statute to be set off against income taxes, 
and it is further provided that occupation taxes paid 
may be offset against income taxes in the same man- 
ner as property taxes are offset, the repeal of the 
provision permitting the offset of property taxes 
does not take away the right to offset occupation 
taxes.*° A statute imposing a surtax on incomes is 
not discriminatory or a denial of due process of law 
in failing to give taxpayers the right to set off 
property taxes paid against such surtax, while the 
right to such offset as against the normal tax is 
granted by the statute imposing the latter.4¢ An 
offset permitted by statute may properly be allowed 
by the tax collector, although he is a mere adminis- 
trative officer, if the facts are undisputed;*? but if 
there is any reasonable question as to the right to 
an offset he may protect himself by refusing to per- 
mit it, and thereby enable the right to be tested in 
the courts.** Under a statute providing that if an 
assessment of income tax is made in excess of the 


assessment.** 


40. See statutory provisions. 

[a] Constitutionality.—(1) A stat- 
ute permitting any person who has 
paid a property tax to exhibit the re- 
eceipt therefor to the full amount in 
payment of ircome taxes assessed 
against him during the same year is 
not unconstitutional as violative of a 
provision that taxes shall be uniform 
upon the same class of subjects, since 
the legislature may reasonably clas- 
sify persons separately whose income 
taxes exceed the taxes paid on their 
property, persons belonging to such 
class occupying a relation of Support 
to the state reasonably distinguish- 
able from others who pay taxes only 
on their incomes. Ludlow-Saylor 
Wire Co. v. Wollbrinck, 205 S.W. 196, 
275 Mo. 339. (2) Power of legislature 
to classify persons and incomes for 
tax purposes see supra § 2307. 

41. See cases infra this note. 

{a] Times of respective sssess- 
ments.—(1) Under a statute permit- 
ting one who shall have paid a prop- 
erty tax during any year to present 
the receipt therefor and have the 
same accepted to its full amount in 
payment of taxes ‘due upon the in- 
come of such person during said 
year,” a property tax paid for a par- 
ticular year may be set off against the 
income tax, payable in the following 
year, on the income of the year to 
which the property tax relates; and 
the offset should not be of the prop- 
erty tax paid for the year in which 
payment is made of the tax on_ the 
preceding year’s income. Van Dyke 
v. Milwaukee, 146 N.W. 812, 150 N.W. 
509, 159 Wis. 460. (2) Under a stat- 
ute providing that any person who 
shall have paid a tax on his property 
during any year shall be permitted to 
set off the amount of such payment 
assessed against him during such 
year, one who is assessed on his in- 
come for previous years cannot set off 
property taxes paid during such 
years, since the terms of the statute 
do not provide for the offset of a 
property tax assessed during any oth- 
er year than the year in which the 
jncome tax is assessed. State v. Ly- 
ons, 197 N.W. 587, 183 Wis. 126; State 
vy. Dickinson, 165 N.W. 1084, 166 Wis. 
501. (3) Under a statute providing 
that any person who shall have paid 
an occupation tax during any year 
may offset the amount thereof against 
income taxes assessed against him 
during said year, considered in con- 
nection with a subsequent amendment 
of the income tax law by which no 
income was assessable or payable in 
1927 upon 1926 income, but an assess- 
ment was to be made in 1928 upon the 
average income received in 1926 and 
1927, an occupation tax assessed in 
1927 may be offset against income 
taxes assessed in 1928, the applica- 


Where property taxes paid are per- 


tion of the rule formerly adhered to, 
that an offset may be allowed only 
against income taxes assessed in the 
Same year that the tax sought to be 
offset was assessed, being no longer 
practicable in view of the change in 
the method and time of assessing in- 
come taxes. Milwaukee County v. 
Milwaukee Western Fuel Co., (Wis.) 
235 N.W. 545. 

[b] Tax assessed on property 
omitted from taxation in previous 
years may be set off against income 
taxes assessed in the same year in 
which the property tax is assessed, 


under a statute permitting any per- 


son who has paid a tax assessed on 
his property during any year to ex- 
hibit the receipt in payment of his 
income tax assessed during said year. 
Milwaukee v. Patton, 149 N.W. 381, 
158 Wis. 617. 

{c] Partner’s share of tax on firm 
property.—Under a statute permitting 
one who has paid a property tax to 
set off the amount thereof against his 
income tax, and a statute making each 
member of a partnership liable for the 
tax on his distributive share of the 
firm’s income, a partner’s proportion- 
ate share of a tax on the property of 
the firm may be set off by him against 
his income tax. Zitron v. Milwaukee, 
208 N.W. 492, 189 Wis. 599. 

{d] Offsetting property tax of cor- 
poration against income tax of suc- 
cessor.—Under a statute allowing any 
person or corporation to offset income 
tax by the amount of a property tax 
paid, a newly organized corporation 
which has taken over the assets and 
assumed the liabilities of another cor- 
poration, and is continuing the busi- 
ness of the latter, is entitled to set 
off against its income tax a property 
tax paid by the old corporation, since 
for tax purposes the two corporations 
are properly to be regarded as one and 
the same. Milwaukee County v. W. 
S. Seaman Co., 193 N.W. 513, 181 Wis. 
323. 

[e] Property tax paid to school 
district.—A statute authorizing per- 
sons who have paid a tax on their 
property to the state to exhibit the 
receipt therefor in payment of income 
taxes does not authorize the use as 
payment of a receipt for property tax- 
es levied by and collected for ithe ben- 
efit of a local school district. State 
ex rel. American Mfg. Co. v. Koeln, 
211 S.W. 31, 278 Mo. 28. 

{f] Presenting receipt to tax com- 
mission.—A statute permitting one 
who has paid a property tax to pre- 
sent the receipt therefor to the tax 
eollector in payment pro tanto of in- 
come taxes assessed against him does 
not authorize the use of a property 
tax receipt for a particular prior year 
as payment of income taxes for the 


amount actually payable, the excess shall be credit- 


same year, assessed in a subsequent 
year by the state tax commission, the 
statute relating only to the collector, 
at the time of payment, and not to the 
tax commission. State v. Lyons, 197 
N.W. 587, 183 Wis. 126. 

[ge] Setting off tax paid against 
judgment for income taxes.—Where 
a statute authorizes one who has paid 
a property tax to set off the amount 
thereof against a tax assessed on his 
income, such property tax so paid 
may be set off against a judgment re- 
covered for income taxes due, in a 
proceeding to enforce their payment. 
Village of Westby v. Bekkedal, 178 
N.W. 451, 172. Wis. 114. 

[h] Income taxes paid before en- 
actment of statute permitting offset. 
—A. statute providing that no addi- 
tional income tax shall be assessed 
for prior years except to the extent 
that the income tax exceeds the prop- 
erty tax assessed against the tax- 
payer in the year in which the in- 
come was first assessable is not a 
grant of privilege to taxpayers, but 
a restriction on the power to assess 
additional income taxes, and so it 
does not permit the offsetting of prop- 
erty taxes against income taxes paid 
before the passage of the act. Tipler 
Lumber Co. v. Wisconsin Tax Com- 
mission, 229 N.W. 642, 201 Wis. 157; 
State v. Wisconsin Tax Commission, 
229 N.W. 641, 201 Wis. 151. 

42. Tigerton Lumber Co. v. Tiger- 
ton, 224 N.W. 124, 198 Wis. 377. 

[a] After repeal of such statute 
an income taxpayer against whom an 
additional income tax is assessed on 
income received during years when 
the statute was in effect, which in- 
come was omitted from his returns 
and escaped taxation, cannot claim a 
right to set off property taxes paid 
during such years against such addi- 
tional income tax assessment. Tiger- 
ton Lumber Co. v. Tigerton, 224 N.W. 
124, 198 Wis. 377. 

43. Tigerton Lumber Co. v. Village 
of Tigerton, 224 N.W. 124, 198 Wis. 
377; Hooper v. Oshkosh, 213 N.W. 
285, 192 Wis. 523. 

44. Tigerton Lumber Co. v. Village 
oF Tigerton, 224 N.W. 124, 198 Wis. 

ts 
Constitutional requirements of uni- 
formity of taxation: 

In general see supra §§ 30-33. 
As applicable to income taxes see su- 

pra § 2307. 

45. Milwaukee County v. Miiwau- 
kee Western Fuel Co., (Wis.) 235 N. 
W. 545. 

46. State v. Johnson, 175 N.W. 589, 
170 Wis. 218, 7 A.L.R. 1617. 

Surtaxes see supra § 2332. 

47. Zitron v. Milwaukee, 208 N.W. 
492, 189 Wis. 599. ; 

4s. Zitron v. Milwaukee, supra. 
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ed and applied upon taxes assessed in subsequent 
years, one whose property tax, permitted to be offset 
against income taxes, exceeded the latter, so that he 
paid no income tax, is not entitled to have credit in 
a subsequent year for such part of the income tax 
assessed as was in excess of that for which he was 
hable.*°® 

[§ 2338] I. Collection and Enforcement of Tax— 
1. In General. The mode of collecting and enforc- 
ing payment of taxes upon income, and the penalties 
for nonpayment of such taxes, depend primarily up- 
on the provisions of the statutes applicable there- 
to,°° which may be changed by the legislature from 
time to time,®* and, it has been held, may be made 
either prospective or retrospective in its diseretion.°* 

Tax on incomes of nonresidents.°* <A state, in im- 
posing an income tax upon incomes of nonresidents 
derived from any business, profession, trade, or oc- 
cupation carried on within the state, may enforce 
payment of such tax so far as it can by the exercise 
of a just control over persons and property within 
the state,°* as by garnishing credits®® or, the equiva- 


lent thereof, requiring persons within the state pay- | 


ing money to nonresidents to withhold the amount of 
the tax;°® and such mode of enforcement does not 
violate the due process clause of the federal consti- 
tution,®>? and is not unconstitutional as discriminat- 
ing against nonresidents or denying them the equal 
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foreign corporation employing nonresidents, an un- 
reasonable regulation of the corporation’s business 
within the state,®® or an impairment of the validity 
of the obligation of ‘contracts between employer and 
employee.®° 

Lien for unpaid tax. A statute does not deny due 
process of law by imposing a lien on the property of 
delinquent income taxpayers for the amount of the 
tax without confining such lien to the property which 
produced the income.°? 

[§ 2339] 2. Restraining Collection or Enforce- 
ment. Where unpaid income taxes are, by statute, 
made a lien on the taxpayer’s real estate,®? one 
against whom an income tax has wrongfully been 
assessed is entitled to maintain a suit in equity for 
injunctive relief, if there is no adequate remedy at 
law,®* under the general rules relating to the remedy 
by injunction to restrain the collection of an illegal 
tax. In a suit to restrain the enforcement of an 
income tax the findings of fact made by a tax com- 
mission are presumed to be correct.®* 

[§ 2340] J. Recovery of Taxes Wrongfully Col- 
lected.°* Statutes in some jurisdictions expressly 
provide for the recovery or refunding of income 
taxes unlawfully assessed and collected;** but the 
right to recover taxes illegally exacted exists at 
common law,°® and such a statute does not take 
away the common-law right, nor prescribe the ex- 


protection of the laws,°* nor is it, 


49. Oconto Co. v. Wisconsin Tax 
Commission, 214 N.W. 445, 193 Wis. 


488. 
See statutory provisions. 

[a] Colection by same mode as 
property taxes.—Under a statute pro- 
viding that the state tax commission 
shall assess the incomes of corpora- 
tions and compute the tax thereon, 
and certify to each county clerk a 
statement of the assessment of each 
corporation in the county and its tax, 
and that the county clerk shall assess 
the incomes of other persons than 
corporations, and that he shall certify 
to each county, city, and village the 
amount of tax levied against all per- 
sons therein, which taxes shall be 
collected the same as personal prop- 
erty taxes, a municipality has power 
to collect an income tax from a corpo- 
ration by the same proceedings as are 
provided for the collection of personal 
property taxes, particularly in view 
of a provision of the tax statute that 
the term “person” as used _ therein 
shall include corporations... Superior 
v. Allouex Bay Dock Co., 145 N.W. 
656. 156 Wis. 177, 

[b] Enforcement of execution by 
tax coliector.—Under a statute cre- 
ating the office of tax collector, and 
providing that the tax collector shall 
have all the powers theretofore vest- 
ed in the sheriff as to the collection of 
delinquent taxes, the seizure and sale 
of property, the making of deeds, etc., 
and relieving the sheriff from the col- 
lection of any delinquent ttaxes, the 
tax collector is under the obligation 
of enforcing all executions for delin- 
quent taxes placed with him by the 
state tax commission, and theretofore 
he is under a duty to enforce an exe- 
cution for the collection of an income 
tax which has become delinquent. 
State v. Brown, 151 S.E. 218, 154 S.C. 


55. : 

[ec] -Jurisdiction.—In  Saskatche- 
wan a police magistrate has jurisdic- 
tion to try and convict a person fail- 
ing to make return of income for tax- 
ation. Panton v. Spencer, 14 Sask. L. 
16 


Le 

51. Plankinton Packing Co. vy. 
Wisconsin Tax Commission, 224 N.W. 
121, 198 Wis. 368 [foll Swift & Co. v. 
Wisconsin Tax Commission, 224 N.W. 


as applied to a 


124, 198 Wis. 376; Northern Reduc- 
tion Co. v. Wisconsin Tax Commis- 
sion, 224 N.W. 124, 198 Wis. 375; Mil- 
waukee Stock Yards Co. v. Wisconsin 
Tax Commission, 224 N.W. 124, 198 
Wis. 374]. 

52. Plankinton Packing Co. v. 
Wisconsin Tax Commission, 224 N.W. 
121, 198 Wis. 368 [foll Swift & Co. v. 
Wisconsin Tax Commission, 224 N.W. 
124, 198 Wis. 376; Northern Reduc- 
tion Co. v. Wisconsin Tax Commis- 
sion, 224 N.W. 124, 198 Wis. 375; Mil- 
waukee Stock Yards Co. v. Wisconsin 
Tax Commission, 224 N.W. 124, 198 
Wis. 374]. 

53. Power of state to impose see 
supra § 2307. 

54. Travis v. Yale & Towne Mfg. 
Co., 40 S.Ct. 228, 252 U.S. 60, 64 L.Ed. 
460 [aff 262 F. 576]; Shaffer v. Car- 
eo 40 S.Ct. 221, 252 U.S. 37, 64 L.Ed. 

55. Travis v. Yale & Towne Mfg. 
Co., 40 S.Ct. 228, 252 U.S. 60, 64 L.Ed. 
460 [aff 262 F. 576]. 

56. Travis v. Yale & Towne, Mfg. 
Co., supra. 

57. Travis v. Yale & Towne Mfg. 
supra. 

58. Travis v. Yale & Towne Mfg. 
Co., supra. 

[a] Burdens of nonresidents are 
not increased by such legislation pro- 
viding for withholding the amount of 
the tax. Travis v. Yale & Towne Mfg. 
Co., 40 S.Ct. 228, 252 U.S. 60, 64 L.Ed. 
460 [aff 262 F. 576]. 

59. Travis v. Yale & Towne Mfg. 
Co., supra. 

60. Travis v. Yale & Towne Mfg. 
Co., supra. . 

61. Shaffer v. Carter, 40 S.Ct. 221, 
252 U.S. 37, 64 L.Ed. 445. 

62. Lien for unpaid income taxes 
see supra § 2338. 


63. Southern R. Co. v. Query, 21 F. 
(2d) 333. 

64 See supra §$§ 1415-1442. 

65. Richardson v. Conway, 49 F. 


(2d) 554 [aff 42 F.(2d) 875]. 
anon In general see supra §§ 1254- 

67. See statutory provisions. 

[a] As extending time for contest- 
ing assessment.—A statute authoriz- 
ing the tax commission to grant an 
abatement of an income tax wrongful- 


elusive remedy to obtain a refund.®® 


Where, how- 


ly assessed, or which was excessive 
or unwarranted, within two years 
does not extend the time, limited by 
another statute to six months, for 
contesting the validity of the tax, but 
is intended to provide a means where- 
by a taxpayer can get a refund or oth- 
er relief after the expiration of the 
six months’ period where the tax: 
commissioner is of opinion that there 
ought to be a repayment or relief. 
Boston Safe Deposit & Trust Co. v. 
Commissioner of Corporations and 
dasenier 174 N.B. 116, 273 Mass. 


[b] Applicability to tax pail under 
additional assessment.—(1) Under a 
statute permitting one aggrieved by 
the levy and collection of any unlaw- 
ful or excessive income tax to bring 
an action for the recovery of the 
amount paid, a taxpayer against 
whom an additional income tax has 
wrongfully been assessed and col- 
lected may maintain an action for the 
recovery thereof. Yawkey-Bissell 
Lumber Co. v. Town of Wolf, 227 N. 
W. 244, 199 Wis. 631. (2) Additional 
assessments and reassessments of in- 
come tax generally see supra § 2335. 

[ce] Jurisdiction.—Under a statute 
providing that if it shall appear that 
an income tax was in whole or in part 
illegally assessed, or was excessive 
or unwarranted, the tax commission- 
er may issue a certificate that the tax- 
payer aggrieved is entitled to an 
abatement, the tax commissioner is 
the person to whom the illegality or 
excessiveness should be made to ap- 
pear, in order to obtain an abatement 
and refund. Boston Safe Deposit & 
Trust Co. v. Commissioner of Corpo- 
rations and Taxation, 174 N.E. 116, 
273 Mass. 212. 

68. Field v. Milwaukee, 154 N.W. 
698, 161 Wis. 3953. 

69. Field’ v. Milwaukee, supra. 
Compare Horlick v. Mt. Pleasant, 154 
N.W. 375, 161 Wis. 366 (holding that 
a statute providing that any person 
dissatisfied with the determination of 
the county board of review as to an 
income tax assessment “may” appeal 
to the state tax commission, when 
construed in connection with a fur- 
ther provision that no person shall be 
allowed in any action or proceeding 


Yor later cases, developments and changes in the law see Annotations, same title and section number. 


ever, the statutory remedy for the recovery of taxes 
is invoked, the taxpayer must bring himself within 
the statute, and all conditions prescribed by it must 
be complied with.7° A state statute adopting in to- 
tidem verbis the provisions of the federal income 
tax law, for the purpose, as stated, of determining 
the amount of taxable income, does not make avail- 
able to a taxpayer the remedies prescribed by the 
federal act for the recovery of taxes illegally collect- 
ed, such matters being outside the purview of the 
adoption of the provisions of the federal law.7! 
Scope of inquiry. In an action to recover income 
taxes alleged to have been illegally exacted, the court 
will not overturn the findings or determination of 
the assessing officer or board as to facts upon which 
the assessment was based, unless -no reasonable view 
of the evidence will support such findings.72. It has 
been held that one who voluntarily makes a return 
showing taxable income, on the basis of which re- 
turn an assessment of income tax is made, cannot 
be heard to assert in an action to recover such tax 
that his income was not liable to taxation.7? 
Personal liability of collecting officers. Officers 
collecting income taxes are not personally liable to 
a taxpayer for the amount of a tax collected by them 
under color of law, where its illegality is founded 
upon a mistake of judgment or error of law;** but 
it has been said that an officer collecting a wholly 
illegal tax, with knowledge of its illegality, would 
be liable for the amount thereof.‘° Where a tax 
commission has a dual function, being given au- 
thority in a quasi-judicial capacity to levy an in- 
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come tax, and clothed with the administrative duty 
of collecting the tax so levied, its members are not 
individually liable for a tax wrongfully collected 
under an assessment made by the commission.7® 

[§ 2341] K. Disposition of Proceeds of Tax.7* 
The disposition or distribution of the proceeds of an 
income tax depends upon the statute applicable 
thereto.7§ 

Purposes for which.expendable. The proceeds of 
a general state tax upon incomes become a part of 
the general funds of the state,7® and may be expend- 
ed for such purposes as the legislature may direct, 
subject only to constitutional restrictions.®° 

Distribution or apportionment to municipalities. 
The proceeds of a state tax upon incomes may be 
distributed among, or apportioned to, the various 
political subdivisions of the state upon a basis dif- 
ferent from that upon which the tax is collected 
without thereby rendering the method of distribu- 
tion unconstitutional, so long as the basis is reason- 
able and not arbitrary,*! and such a distribution does 
not violate the principle that the people of one dis- 
trict cannot be taxed for the benefit of another dis- 
triet,S? nor does it contravene the constitutional 
guaranty of the equal protection of the laws®? or 
that against taking property without due process.%4 
So it is not improper to distribute the proceeds of 
such taxes among the municipalities of the state in 
proportion to the value of the taxable property in 
each,®® and it is no ground of objection to a scheme 
of distribution or apportionment that a municipality 
receives less thereunder than its inhabitants have 


to question any assessment of income 
unless objections thereto shall first 
have been presented to the county 
board of review, does not prevent the 
maintenance of an action to recover 
an income tax illegally assessed and 
collected without having first taken 
an appeal to the state tax commission, 
since the sole condition precedent, as 
prescribed by statute, to any action 
to question an assessment is an_ob- 
jection to the county board, and no 
other condition is to be implied). 

70. Field v. Milwaukee, 154 N.W. 
698, 161 Wis. 393 (written approval 
of assessing officer). . 

71. Western Union Telegraph Co. 
v. Query, 142 S.E. 509, 144 S.C. 234. 

72. Lewis v. Racine, 190 N.W. 476, 
179 Wis. 210. 

[a] Profit from sale of property; 
valuation.—(1) In an action to recov- 
er the amount of an income tax as- 
sessed and collected on alleged profits 
claimed to have resulted from the 
sale of property at a price in excess 
of its value on the date specified by 
statute as that to be used as a basis 
in determining profit in such cases, 
the court will not overturn the finding 
of the assessing board as to the value 
of the property on the statutory date 
unless there is no reasonable view 
of the evidence which will support. it. 
Lewis v. Racine, 190 N.W. 476, 179 
Wis. 210. (2) Profits from sale or 
other disposition of property as taxa- 
ble income see supra § 2315. 

73. Windsor v. Curry, 17 Ont.W.N. 


54, 

74, Western Union Telegraph Co. 
v. Query, 142 S.B. 509, 144 S.C. 234. 

75. Western Union Telegraph Co. 
v. Query, supra. 

76. Western Union Telegraph Co. 
v. Query, supra. 

77. Disposition of taxes generally 
see supra §§ 2234-2254. 

78, See statutory provisions. 

[a] Apportionment on basis of lo- 
cal tax levy.—Under a statute provid- 
ing that a city wherein the appropri- 
ation for any department is determin- 
ed by law at a certain rate or per- 


centage of the taxable value of prop- 
erty shall in addition use for such de- 
partment such proportion of the pro- 
ceeds of the income tax, returned by 
the state to such city, as the appro- 
priation so determined bears to the 
“total local tax levy’’ of the city for 
the year, the basis of the apportion- 
ment is the aggregate amount of all 
taxes levied by the local assessors for 
general purposes, and not the total 
tax assessed and levied for municinal 
purposes. Gadsby v. Quinn, 122 N.E. 
873, 233 Mass. 6. Fs 

[b] Transfers to proper munici- 
pality.—Under a statute providing 
that whenever any city, town, or vil- 
lage shall have collected an income 
tax that under the law ought not to 
have been collected by such munici- 
pality but should have been collected 
by another municipality, such mon- 
eys “may” be paid to the municipality 
entitled thereto under the law, upon 
its making a ‘satisfactory’? showing 
of that fact, the word ‘‘may” is to be 
construed as “shall,” and the word 
“satisfactory” is not to be taken in 
the sense in which it is used in con- 
tracts for furnishing services or de- 
livering goods satisfactory to the 
promisor, but the showing need only 
be satisfactory in a legal sense. 
Town of Mineral Point v. City of Min- 
eral Point, 181 N.W. 224, 173 Wis. 355. 

[ec] Deduction of delinquencies in 
making distribution.— Under a statute 
that the revenue derived from the in- 
come tax shall be divided in specified 
proportions among the _ state, the 
county, and the town or city in which 
the tax was assessed and_ collected, 
and a statute providing that delin- 
quent income taxes shall be returned 
to the county treasurer without di- 
vision or apportionment, the amount 
of delinquencies should be charged to 
the county, and only the balance re- 
quired to make up its share of the 
tax moneys should be transmitted to 
it, rather than transmitting to the 
county its statutory proportion of the 
actual cash collected. State v. Car- 
ney, 147 N.W. 1030, 158 Wis. 44. 

[ad] Effect of amendment of stat- 


ute.—Where the statute prescribing 
the method of distributing the pro- 
ceeds of the state income tax is 
amended in such way as to change 
the mode of distribution, moneys be- 
coming distributable after the amend- 
ment takes effect are to be distribut- 
ed as by it provided. In re Kimball, 
188 N.Y.S. 97, 196 App.Div. 679. 

79. Knights v. Jackson, 43 S.Ct. 1, 
260 U.S. 12, 67 L.Mid. 102 [aff 130 N.E. 
60, 237 Mass. 493]. 

80. Knights v. Jackson, supra. 

81. Dane v. Treasurer and Receiv- 
er General, 128 N.E. 943. 236 Mass. 
280; Duffy v. Burrill, 125 N.E. 135, 
234 Mass. 42 [error dism 41 S.Ct. 447, 
255 U.S. 580, 65 L.Ed. 796]. 

82. Dane v. Treasurer and Receiv- 
er General, 128 N.E. 948, 236 Mass. 
280; Duffy v. Burrill, 125 N.E. 135, 
234 Mass. 42 [error dism 41 S.Ct. 447, 
255 U.S. 580, 65 L.Ed. 796]. 

Taxing one district for benefit of 
another in general see supra § 66. 

83. Dane v. Jackson, 41 S.Ct. 566, 
256 U.S. 589, 65 L.Ed. 1107 [aff 129 
N.E. 606, 237 Mass. 50]; Dane v. 
Treasurer and Receiver General, 
N.E. 948, 236 Mass. 280; Duffy v. 
Burrill, 125 N.E. 135. 224 Mass. 42 
[error dism 41 S.Ct. 447, 255 U.S. 580, 
65 L.Ed. 796]. 

Equal protection of the laws in gen- 
eral see Constitutional Law §§ 874-— 
955. 

84. Knights v. Jackson, 43 S.Ct. 1, 
260 U.S. 12, 67 L.Ed. 102 [aff 130 N.B. 
60, 287 Mass. 493]; Dane v. Jackson, 
41 S.Ct. 566, 256 U.S. 589, 65 L.Ed. 
1107 [aff 129 N.E. 606, 237 Mass. 50]; 
Dane v. Treasurer and Receiver Gen- 
eral, 128 N.E. 948, 236 Mass. 280; 
Duffy v. Burrill, 125 N.E. 135, 234 
Mass. 42 [error dism sub nom Dane 
v. Burrill, 41 S.Ct. 447, 255 U.S. 580, 
65 L.Ed. 796]. 

Due process of law in general see 
Constitutional Law §§ 956-1099. 

85. Dane v. Treasurer and Receiv- 
er General, 128 N.E. 9438, 236 Mass. 
280; Duffy v. Burrill, 125 N.E. 135, 
234 Mass. 42 [error dism 41 S.Ct. 447, 
255 U.S. 580, 65 L.Ed. 796]. 
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contributed as ineome taxes.®® 


An apportionment 
may not be reviewed by the courts, in the absence of 
statute authorizing a judicial review.’ 
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[§§ 2341-2342 


necessary that the distribution be ineluded in_the 
state budget of proposed expenditures, required by 
the constitution to be prepared .annually.*® 


XXI. INHERITANCE, SUCCESSION, AND ESTATE TAXES*? 


[§ 2342] A. Definitions and Nature—l. In Gen- 
eral. The type of taxation here considered,” vari- 
ously termed “death duty,’’* “inheritance tax,”* “leg- 


“probate duty,”® and “transfer tax,”® is nob a capi- 
tation tax or tax on persons,’® or on the property 
of decedent which passes,!1 except where a consti- 


acy tax,”® “succession tax or duty,”® “estate tax,’ | tutional provision classifies such a tax as a tax on 


86. Dane v. Jackson, 41 S.Ct. 566, 
256 U.S. 589, 65 L.Ed. 1107 [aff 129 
N.E. 606, 237 Mass. 50]; State v. 
Cary, 191 N.W. 546, 181 Wis. 564. 

+ Town of Mineral Point v. City 

of Mineral Point, 181 N.W. 224, 173 

Wis. 355. 

88. Knights v. Treasurer and Re- 
ceiver General, 130 N.E. 60, 237 Mass. 
493 [aff 43 S.Ct. 1, 260 D312. 67 ies 
Ed. 102]; Dane v. Jackson, 129 N.E. 
606, 237 Mass. 50. 

1. Cross references: 

Descent and distribution in general 
see Descent and Distribution 18 C. 
J. p 795. . 

Distribution of decedent’s estate by 
executor or administrator in gen- 
eral see Executors and Administra- 
tors §§ 1266-1437. 

Federal legacy, inheritance, and es- 
peeawar sn see Internal Revenue §§ 

Rights and liabilities of devisees and 
legatees in general see Wills [40 
Cye 1869 et seq.]. 

2. See case passim §§ 2342-2717. 

{a] Origin and extension.—(1) 
These taxes are of ancient origin. 
In re Inman’s Estate, 199 P. 615, 101 
Or. 182, 16 A.L.R. 675; Black v. State, 
89 N.W. 522, 113 Wis. 205, 90 Am.S.R. 
853. (2) They were adopted at an 
early date in England (In re Inman’s 
Hstate, supra), (3) and this form of 
taxation is quite generally in force 
in European countries (In re Inman’s 
Hstate, supra). (4) This form of tax- 
ation is now in force in most of the 
states in the United States (In re In- 
man’s Estate, supra) (5) and has been 
adopted in at least some of the ter- 
ritories or insular possessions (see 
Castle v. Castle, 281 F. 609 [Hawaii]; 
In re Blaine’s Estate, 6 Alaska 553). 
(6) For discussions of history and de- 
velopment see Magoun vy. Illinois 
Trust & Savings Bank, 18 S.Ct. 594, 
170 'U.S. 2838, 42 L.Ed. 1087; State v. 
Alston, 30 S.W. 750, 94 Tenn. 674, 28 
L.R.A. 178; Black v. State, 89 N.W. 
§22, 113 Wis. 205. 210, 90 Am.S.R. 853. 

3. Corbin v. Baldwin, 101 A. 834, 
92 Conn. 99. 

[a] Taxes included.—‘The words 
‘death duties’ embrace not only pro- 
bate and estate duties, but also legacy 
and succession duties.” In re Inman’s 
Estate, 199 P. 615, 617, 101 Or. 182, 
16 A.L.R. 675. 


_({b] “Death duty” includes succes- 
con are Bushnell’s Est., 2 OhioN.P. 


4 In re Blaine’s Estate, 6 Alaska 
553; In re Macky’s Mstate, 102 P. 1075, 
46 Colo. 79; State ex rel; Foot v. 
Bazille, 106 NW. 93, 96, 97 Minn. 11, 
6 L.R.A.N.S. 732, 7 Ann.Cas. 1056: 
In re Morris’ Estate, 50 S.E..682, 138 
N.C. 259. 

5. In re Macky’s Estate, 102 P. 
1075, 46 Colo. 79; Hopkins’ Appeal, 60 
A. 657, 77 Conn. 644; State ex rel. 
Foot v. Bazille, 106 N.W. 93, 96, 97 
Minn. 11, 7 L.R.A.N.S. 732, 7 Ann.Cas. 
1056; In re Morris’ Estate, 50 S.E. 682, 
138 N.C. 259. 

6. U.S.—Blodgett v. Silberman, 48 
S.Ct. 410; 277 U.S. 1, 72 L.Ed. 749: 

Cal.—Estate of Miller, 195 P. 418, 
184 Cal. 678, 16 A.L.R. 694, 

Colo.—In re Macky’s Estate, 102 P. 
1075, 46 Colo. 79, 23 L.R.A.N.S. 1207. 

Conn.—Hopkins’ Appeal, 60 A. 657, 
77 Conn. 644. 

Iowa.—Chaffin v. Johnson, 204 N. 


W. 424, 200 Iowa 89. 

Mass.—Bliss v. Bliss, 109 N.B., 148, 
221 Mass. 201, L.R.A.1916A 889. + y 

Minn.—State v. Brooks, 282 N.W. 
331, 181 Minn. 262; State ex rel. Foot 
v. Bazille, 106 N.W. 93, 97 Minn, 11, 
6 L.R.A.N.S. 732, 7 Ann.Cas, 1056. 

Mo.—State v. Switzler, 45 S.W. 245, 
143 Mo. 287, 65 Am.S.R. 653, 40 L.R.A, 
280. 
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N.C.—In re Morris’ Estate, 50 S.E. 
682, 138 N.C. 259. ’ 

[a] Operation and effect of statute 
in general.—‘‘The succession tax pro- 
vided for, as defined by the terms of 
the Act [L. (1897) p 901 ec 201 (Rev. 
[1902] §§ 2367-2377)] in force when 
the testatrix died, is a death duty 
prescribed in view of the death of a 
domiciled resident of this State whose 
land within this State and whose per- 
sonal property, wherever situate, is 
governed as to its disposition, dis- 
tribution and succession, by the laws 
of this State, and of the death of a 
non-resident owning land within this 
State which is governed as to its dis- 
tribution and succession by the same 
law; prescribed in respect to the ben- 
eficial interest which thus by force 
of our laws devolves upon all bene- 


ficiaries of the decedent; and fixed as 


to amount by a percentage upon the 
value of the whole interest thus de- 
volving on the decedent’s beneficial 
successors, based upon a valuation 
previously made of all the decedent’s 
property inventoried by the adminis- 
trator.” Hopkins’ Appeal, 60 A, 657, 
77 Conn. 644, 649. 

Nature and source of right or privi- 
lege of succession in general see De- 
scent and Distribution § 2. 

“Succession” see Descent and Dis- 
tribution § 1. 

7. Lederer v. Northern Trust Co., 
262 F. 52; Hopkins’ Appeal, 60 A. 657, 
77 Conn. 644; Highfield v. Delaware 


Conn. 644; 
zille, 106 N.W. 93, 96, 97 Minn. 11, 6 
L.R.A.N.S. 732, 7 Ann.Cas. 1056. 

9. U.S.—Blodgett v. Silberman, 48 
S.Ct. 410, 277 U.S. 1, 72 L.Ed. 749. 

Conn.—Hopkins’ Appeal, 60 A. 657, 
77 Conn. 644. 

Iowa.—Lacy v. State Treasurer, 121 
N.W. 179. 

Nev.—Cole v. Nickel, 177 P. 409, 185 
P. 565, 43 Nev. 12. 

N.Y.—Smith v. Browning, 122 N.B. 
217, 225 N.Y. 358; In re Terry’s Es- 
tate, 112 N.E. 931, 218 N.Y. 218. 

N.C.—In re Morris’ Estate, 50 S.E. 
682, 138 N.C. 259: 

Pa.—In re Kirkpatrick’s Estate, 119 
A. 269, 275 Pa. -271¢ 

10. Corbin v. Baldwin, 101 A. 834, 
92 Conn. 99; Hopkins’ Appeal, 60 A. 
657, 77 Conn. 644; State v. Guilbert, 
70 OhioSt. 229; In re Inman’s Estate, 
199 P. 615, 101 Or. 182, 16 A.L.R. 675. 

[a] Whether it is estate duty or 
inheritance tax, a death duty is not a 
capitation tax. In re Inman’s Estate, 
199 P. 615, 101 Or. 182, 16 A.L.R. 675. 

11. U.S.—Blodgett v. -Silberman, 
48 S.Ct. 410, 277 U.S. 1, 72 LiEd. 749 
[aff in part and rev in part sub nom. 
Appeal of Silberman, 184 A. 778, 105 
Conn. 192]; 
Ct. 829, 178 U.S. 115, 44 L.Hd. 998 [aff 
62 N.Y.S. 1024, 30 Mise. 19, 1 Mills 


*By WILLIAM G. BANNON (8§ 2342-2343). 


Plummer v. Coler, 20 S.« 


Surr. 404 (aff 62 N.Y.S. 1145, 47 App. 
Div. 625 [aff 57 N.E. 1122, 161 N.Y, 
631])]; Magoun v. Illinois Trust & 
Savings Bank, 18 S.Ct. 594, 170 U.S. 
283, 42 L.Ed. 1037; VU. S. v. Perkins, 
16 S.Ct. 1073, 163 U.S. 625, 41 L.Ed. 
287; Scholey v. Rew, 23 Wall. 331, 23 
L.Ed. 99. 

.Alaska.—In re Blaine’s Estate, 6 
Alaska 553. 

Cal.—In re Letchworth’'s Hstate, 255 
P. 195, 201 Cal. 1; In re Potter’s, Es- 
tate, 204 P. 826, 188 Cal. 55. See In re 
Hite’s Estate, 113 P. 1072, 159 Cal. 392, 
82 L.R.A.N.S. 1167, Ann.Cas.1912C 
1014 (apparently recognizing rule). 

Colo.—Walker v. People, 171 P. 747, 
64 Colo. 1438, 8 A.L.R. 855; In re 
Macky, 102 P. 1075, 46 Colo. 79, 23 L. 
R.A.N.S. 1207; People v. Palmer’s Es- 
tate, 189 P. 554, 25 Colo.App. 450. 

Conn.—Corbin v. Baldwin, 101 A. 
834, 92 Conn. 99. 

Del.—Highfield v. Delaware Trust 
Co., 152 A. 124. 

Ga.—Farkas v. Smith, 94 S.E. 1016, 
147 Ga. 503. ; 

Hawaii.—Estate of Brown, 24 Ha- 
waii 443. i 

Idaho.—State v. Dunlap, 156 P. 1141, 
28 Idaho 784, 

Tll.—People v. Tombaugh, 136 N.E. 
453, 303 Ill. 591; Oakman v. Small, 
118 N.E. 775, 282 Ill. 360; People v. 
Schaefer, 107 N.E. 617, 266 Ill. 334; 
Northern Trust Co. v. Buck & Rayner, 
104 N.E. 1114, 263 Ill. 222; National 


Safe Deposit Co. v. Stead, 95 N.E. 973,. 


250 Ill. 584, Ann.Cas.1912B 430 [aff 
34 S.Ct. 209, 232 U.S. 58, 58 L.Ed. 504]; 
pane v. Griffith, 92 N.E. 313, 245 Ill. 

Ind.—Crittenberger v. State Savings 
& Trust Co., 127 N.E. 552, 189 Ind. 
411; Conway’s Estate v. State, 120 N. 
E. 717, 72 Ind.App. 303. 

Iowa.—In re Meinert’s Estate, 213 
N.W. 938, 204 Iowa 355; In re Peter- 
son’s Hstate, 151 N.W. 66, 168 Iowa 
511, L.R.A.1916A 469 [aff sub nom. 
Duus v. Brown, 38 S.Ct. 111, 245 U.S. 
176, 62 L.Ed. 228]; Lacy v. State 
Treasurer, 121 N.W. 179; In re Stone, 
109 N.W. 455,132 Iowa 136, 10 Ann. 
Cas. 180. : 

Kan.—State v. Mollier, 152 P. 771, 96 
Kan. 514, L.R.A.1916C 551. 

Ky.—Bosworth v. Batterton, 169 S. 
W. 506, 159 Ky. 771; Allen v. McElroy, 
113 S.W. 66, 1380 Ky. 111; Booth v. 
Com., 113 S.W. 61, 130 Ky. 88, 33 L.R. 
A.N.S. 592; Barrett v. Continental 
Realty Co., 113 S.W. 66, 114 S.W. 750, 
130 Ky. 109. 

La.—Succession of Popp, 83 So. 765, 
146 La. 464, 26 A.L.R. 1446; Foreman 
v.' Fontenot, 60 So. 618, 131. La. 925; 
Kohn’s Succession, 38 So. 898, 115 La. 


71. 
Me.—In re Opinion of Justices, 137 
A. 50, 126 Me. 614, 
Ma.—Tyson v. State, 28 Md. 577. 
Mass.—First Nat. Bank of Boston y. 
Commissioners of Corporations and 
Taxation, 154 N.H. 844, 258 Mass. 253; 
Pratt_v. Dean, 140 N.E. 924, 246 Mass. 
300; Minot v. Winthrop, 38 N.E. 512, 
162 Mass. 113, 26 L.R.A. 259. 
Mich.—In re Fish’s Estate, 189 N. 
W. 177, 219 Mich. 369; In re Fox, iy 
N.W. 558, 154 Mich. 5 [rev judg of 
lower court on reh on other grounds 
124 N.W. 60, 159 Mich: 420]. 
Minn.—In re Harris’ Estate, 229 
N.W. 781, 179 Minn. 450; State v. 
Probate Court of Hennepin. County, 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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_ S.W.(2d) 732, 323 Mo. 


1917F 436; State v. Probate Court of 
St, Louis County, 150 N.W. 1094, 128 
Minn. 371, L.R.A.1916A 901; State ex 
rel. Foot v. Bazille, 106 N.W. 93, 96, 
97 Minn. 11, 6 L.R.A.N.S. 732, 7 Ann. 
en 1056. 

Jiss.—Hnochs v. State, 97 So. 534, 
133 Miss. 107. 

Mo.—State v. Baldwin’s Estate, 19 
207 [rev on 
other grounds sub nom. Baldwin v. 
State of Missouri, 50 S.Ct. 436, 281 
U.S. 586, 74 L.Ed. 1056, 72 A.L.R. 
1303]; Brown v. State, 19 S.W.(2d) 
12, 323 Mo. 138; In’‘re Zook’s Estate, 
296 S.W. 778, 317 Mo. 986: State ex 
rel. McClintock v. Guinotte, 204 S.W. 
806, 275 Mo. 298; State v. Switzler, 
45 S.W..245, 143 Mo. 287, 65 Am.S.R. 
653, 40 L.R.A. 250. 


Mont.—State v. Jones, 261 P. 356, 


80 Mont, 574, 60 A.L.R. 551; State v. 
Walker, 226 P. 894, 70 Mont. 484; In 
re Touhy, 90 P. 170, 85 Mont, 431. See 
In re Blackburn’s Estate, 152 P. 31, 
51 Mont. 234 (not an imposition on 
estate). 

Neb.—In re Rudge’s Hstate, 207 N. 
W. 520, 114 Neb. 335. 

N.J.—Neilson v. Russell, 69 A. 476, 
76 N.J.Law 27 [rev on other grounds 
71 A. 286, 76 N.J.Law 655, 19 L.R.A. 
N.S. 887, 131 Am.S.R. 673]. 

N.Y¥.—Smith v. Browning, 122 N.E. 
217, 225 N.Y. 358; In re Terry’s Es- 
tate, 112 N.E. 931, 218 N.Y. 218; In re 
Keeney, 87 N.E. 428, 194 N.Y. 281; 
Matter of Ramsdill, 83 N.E. 584, 190 
N.Y. 492, 18 L.R.A.N.S. 946; Matter 
of Palmer, 76 N.E. 16, 183 N.Y. 238; 
Matter of Pell, 63 N.E. 789, 171 N.Y. 
48, 57 L.R.A. 540, 89 Am.S.R. 791; 
Matter of Gihon, 62 N.E. 561, 169 N. 
Y. 448; Matter of Harbeck, 55 N.E. 
850, 161 N.Y. 211; Matter of Sloane, 
47 N.E. 978, 154 N.Y. 109; Matter of 
Sherman, 46 N.E. 1032, 153 N.Y. 1; 
In re Davis, 44 N.E. 185, 149 N.Y. 
539; Matter of Hamilton, 42 N.E. 717, 
148 N.Y. 310; Matter of Seamen, 41 
N.E. 401, 147 N.Y. 69; In re Swift, 32 
N.E. 1096, 1387 N.Y. 77, 18 L.R.A. 709 
[rearg den 33 N.E. 744]; In re West- 
brook’s Estate, 240 N.Y.S. 301, 228 
App.Div. 549; In re Hazard’s Estate, 
177 N.Y.S. 369, 188 App.Div. 869 [leave 
to appeal to Ct. of Ap. gr 178 N.Y.S. 
894, 189 App.Div. 884 and rev on other 
grounds 126 N.BH. 345, 228 N.Y. 26]; 
In re Barbour’s Estate, 173 N.Y.S. 276, 
185 App.Div. 445 [aff 123 N.E. 854, 
226 N.Y. 639]; Matter of Dana Co., 
164 App.Div. 45, 149 N.Y.S. 417; Mat- 
ter of Smith, 150 App.Div. 805, 135 
N.Y.S. 240; Matter of Moses, 138 App. 
Div: ©525, 123 N.Y-S. 443; In re 
Linklebter’s Estate, 118 N.Y.S. 878, 
134 App.Div. 309; Brown v. Lawrence 
Park Realty Co., 133 App.Div. 753, 
118 N.Y.S. 1382; In re Cooley, 98 N.Y. 
S. 1006, 113 App.Div. 388 [rev on other 
grounds 78 N.H. 939, 186 N.Y. 220, 10 
L.R.A.N.S. 1010]; Matter of Hess, 110 
App.Div. 476, 96 N.Y.S. 990; Matter of 
Wolfe, 85 N.Y.S. 949, 89 App.Div. 
349 [aff 72 N.B. 1152, 179 N.Y. 599]; 
Matter of Baker, 83 App.Div. 530, 82 
N.Y.S. 390; Matter of Meyer, 83 App. 
Div. 381, 82 N.Y.S. 329; Matter of 
Cornell, 66 App.Div. 162, 73 N.Y.S. 32 
[rev on other grounds 63 N.H. 440, 170 
N.Y. 423]; In re Hartfield, 249 N.Y.S. 
459, 130 Misc. 7; In re Scott’s Estate, 
222 N.Y.S. 515, 129 Misc. 625; In re 
Dupignac’s Estate, 204 N.Y.S. 273, 123 
Mise. 21 [aff 207 N.Y.S. 838, 211 App. 
Div. 862]; In re Coykendall’s Estate, 
184 N.Y.S. 73, 113 Misc. 133; Matter 
of Valentine, 91 Misc. 203, 155 N.Y.S. 
53; In re Penfold’s Estate, 142 N.Y.S. 
678, 81 Misc. 598, 10 Mills Surr. 475; 
Matter of Durfee, 79 Misc. 655, 140 
N.Y.S. 594; Matter of Stebbins, 52 
Mise. 438, 103 N.Y.S. 563; Jackson v. 
Tailer, 41 Misc. 86, 83 N.Y.S._ 567; 
Matter of Hoyt, 37 Misc. 720, 3 Mills 
Surr. .66, 76 N.Y.S. 504; Matter of 
Plum, 37 Misc. 466, 2 Mills Surr. 555, 
75 N.Y.S. 940; In re Frazier’s Es- 
tate, 188 N.Y.S. 189; Matter of Wolfe, 
15 N.Y.S. 539, 2 Conmoly Surr. 600 
[mod on other grounds 66 Hun 389, 
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163 _N.W. 285, 187 Minn. 238, LRA. { 21 N.¥.S. 522, 29 Abb.N.C. 340 (rev on 


other grounds 33 N.E. 156, 137 N.Y. 
205, 29 Abb.N.C, 451)]. See Matter of 
Kimberly, 27 App.Div. 470, 50 N.Y.S. 
586 (apparently recognizing rule). 

N.C.—Hagood v. Doughton, 143 S. 
EH. 841, 195 N.C. 811; Rhode Island 
Hospital Trust Co. v. Doughton, 121 
S.E. 741, 187 N.C. 263 [rev on other 
srounds 46 S.Ct, 256, 270 U.S. 69, 70 
L.Ed, 475, 43 A.U.R. 1374]; In re Mor- 
ris, 50 S.H. 682, 188 N.C. 259. 

_Ohio.—Wonderly v. Tax Commis- 
sion of Ohio, 147 N.E. 509, 112 Ohio 
St. 233; State v. Guilbert, 70 OhioSt. 
229; State v. American Bonding Co., 
16 OhioN.P.N.S, 497. 

Okl.—McGannon v. State, 124 P. 
1063, 33 Okl, 145, Ann.Cas.1914B 620. 

Or.—In re Heck’s Estate, 250 P. 735, 
120 Or. 80. 

Pa.—In re Kirkpatrick’s Estate, 119 
A. 269, 275 Pa. 271; Finnen’s Estate, 
46 A. 72,196 Pa. 72; Jewell’s Estate, 
20 Pa.Dist. 1055; Portuondo’s Estate, 
19, Pa;Co:1419 3: Comms. vi Taylor;: 8 \ Pa. 
Dist.&Co. 306. See Jones’ Estate, 12 
Pa.Dist. 83, 27 Pa.Co. 139. ‘But see 
Estate of Bittenger, 18 A. 132, 129 Pa. 
3388 (as to. act of 1887 [P. L. (1887) 
p 79]); Lamberton’s Hst., 29 Pa.Dist. 
one to act of 1917 [P.L. (1917) p 

R.I.—Hazard v. Bliss, 113 A, 469, 48 
R.I. 431, 23 ALR, 826. 

$.C.—Land Title & Trust Co. v. 
South Carolina Tax Commission, In- 
heritance Tax Division, 126 S.E. 189, 
131 S.C. 192, 42 A.LAR. 417. 

S.D.—In re McKennan’s Estate, 130 
Bide 33, 27 S.D. 186, Ann.Cas.1913D 

Tenn.—Henson v. Monday, 224 S.W. 
1043, 143 Tenn. 418; Knox v. Emer- 
son, 131 S.W. 972,123 Tenn. 409; State 
v. Alston, 30 S.W. 750, 94 Tenn. 674, 
28 L.R.A. 178. 

Tex.—State v. Jones, (Civ.App.) 290 
S.W. 244 [rev on other grounds 
(Commn.App.) 5 S.W.(2d) 973]. 

Utah.—Larson v. Mac Miller, 189 P. 
579, 56 Utah 84; Dixon v. Ricketts, 
72 P. 947, 26 Utah 215. 

Vt.—In re Downer’s Estate, 142 A. 
78, 101 Vt. 78; In re Hagar’s Estate, 
136 A. 507, 98 Vt. 235; In re Fulham’s 
Estate, 119 A. 433, 96 Vt. 308; In re 
Hickok’s Estate, 62 A. 724, 78 Vt. 259, 
6 Ann.Cas. 578. 

Va.—Commonwealth v. Huntington, 
138 S.H. 650, 148 Va. 97; Cornett’s 
Hx’rs v. Commonwealth, 105 S.E. 230, 
127 Va. 640; Commonwealth v. Car- 
ter’s Ex’rs, 102 S.E. 58, 126 Va. 469; 
Eyre v. Jacob, 14 Gratt. (55 Va.) 422, 
73 Am.D. 367. 

Wash.—In re Sherwood’s Estate, 
211 P. 734, 122 Wash. 648; In re Stix- 
rud’s Estate, 109 P. 343, 58 Wash. 339, 
33 L.R.A.N.S, 632, Ann.Cas.1912A 850. 

Wis.—Shepard v. State, 197 N.W. 
344, 184 Wis. 88; Nunnemacher v. 
State, 108 N.W. 627, 129 Wis. 190, 9 
L.R.A.N.S. 121; State v. Mann, 45 N. 
W. 526, 46 N.W. 51, 76 Wis. 469. See 
Black v. State, 89 N.W. 522, 113 Wis. 
205, 90 Am.S.R. 853. 

Compare In re Harkness’ Estate, 
204 P. 911, 83 Okl. 107, 42 A.L.R. 399 
(whether an inheritance tax consti- 
tutes a price paid for the privilege of 
inheriting or whether it be a property 
tax depends on constitutional and 
statutory provisions and the condi- 
tions imposed by the taxing act). 

[a] Not ad valorem tax.—(1) Suc- 
cession tax is not an ad valorem tax 
on property. Appeal of Silberman, 
134 A. 778, 105 Conn. 192 [mod on 
other grounds sub nom. Blodgett v. 
Silberman, 48 S.Ct. 410, 277 U.S. 1, 72 
L.Ed. 749]. (2) Inheritance tax im- 
posed by Pub. Acts (1899) No. 188 
was not an ad valorem tax on prop- 
erty, notwithstanding it was based 
on the value of the property inherit- 
ed. Union Trust Co. v. Wayne Prob. 
Judge, 84 N.W. 1101, 125 Mich. 487. 

[b] Whether it is estate tax or in- 
heritance tax a death duty is not a 
direct tax on the property. In re 
Heck’s Estate, 250 P. 735, 120 Or. 80; 
In re Inman’s Estate, 199 P. 615, 101 
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Or. 182, 16 A.L.R. 675. 

[c] Collateral inheritance tax is 
not a tax on property. In re Bloom’s 
Hstate, (Cal.) 2 P.(2d) 753; Chaffin v. 
Johnson, 204.N.W. 424, 200 Lowa 89; 
In re Choate’s Hstate, 192 N.W. 857, 
195 Iowa 715; In re Higgins’ Estate, 
189 N.W. 752, 194 Iowa 369; Eddy v. 
Short, 179 N.W. 818, 190 Iowa 1376; 
Wieting v. Morrow, 132 N.W. 198, 151 
Iowa 590; Packer’s Est., 23 Pa.Dist. 
269, 297; Tobin’s Est., 41 Pa.Co. 433. 

[d] Contingent benoficial inter- 
ests.—L. (1917) p 124 § 25 (Rev. St. 
[1919] § 582), requiring the tax on 
contingent beneficial interests to be 
paid forthwith at the highest rate 
chargeable in any of the specified con- 
tingencies, does not levy a tax on 
property. In re Kinsella’s Estate, 239 
S.W. 818, 293 Mo. 545. 

[e] Devise in trust.—Where a de- 
vise was made to a trustee who was 
also the executor of the will, the tax 
leviable, under Inheritance Tax L. 
(Act [1913] p 91), on the executor’s 
transfer of title to himself as trustee, 
was not on the property, but on the 
devolution. Farkas v. Smith, 94 S.E. 
1016, 147 Ga. 503. 

[f] Tax on transfers made in con- 
templation of death not property tax 
see Keeney v. Comptroller of State of 
New York, 32 S.Ct. 105, 222 U.S. 525, 
56 IaEHd. 299, 38 L.R.A.N.S. 1139; 
Matter of Miller, 77 App.Div. 473, 78 
N.Y.S. 930 (both under New York 
Transfer Tax Act [Tax L. § 220]). 

{g] Inclusion of particular statu- 
tory provisions not rendering tax a 
property tax.—(1) Provisions refer- 
ring to “the rates of tax on all es- 
tates,” and “taxes levied on such es- 
tate,” and the like. In re Inman’s 
Estate, 199 P. 615, 101 Or. 182,16 A. 
L.R. 675. (2) Provisions referring to 
tax on property, on interests in prop- 
erty, and the like. Farkas v. Smith, 
94 S.H. 1016, 147 Ga. 508; State v. 
Ferris, 41 N.E. 579, 53 OhioSt. 314, 30 
L.R.A, 218. But see In re Cope, 43 A. 
79, 191 Pa. 1, 71’ Am.S.R. 749, 45 L.R: 
A. 316 [aff 29 Pittsb.Leg.J.N.S. 379 
(construing Act May 12, 1897 [P.L. 
(1897) p 56])]. (3) Provisions refer- 
ring to the succession or transfer as 
property subject to the tax. State v. 
Cline, 137 P. 932, 91 Kan. 416, 50 L. 
RYACNIS/7 991: (4) Provision for a 
lien on the property involved. State 
vy. Ferris, supra; In re Inman’s Es- 
tate, 199 P. 615, 101 Or. 182, 16 A.L.R. 
675; State v. Jones, (Tex.Civ.App.) 
290 S.W. 244 [rev on other grounds 
(Commn.App.) 5 S.W.(2d) 9738]. (5) 
Provision requiring payment by 
executor or administrator. In: re 
Inman’s Hstate, supra. (6) Provi- 
sion for measuring tax by value of 
property or estate involved or trans- 
ferred. Keeney v. New York, 32 S.Ct. 
105, 222 U.S. 525, 534, 56 L.Ed. 299; 
State Street Trust Co. v. Stevens, 95 
N.E. 851, 209 Mass. 373; Kingsbury 
v. Chapin, 82 N.E. 700, 196 Mass. 533, 
13 Ann.Cas. 738; Rhode Island Trust 
Co. v. Doughton, 121 S.E. 741, 187 N. 
C. 263 [rev on other grounds 46 S. 
Ct. 256, 270 U.S. 60, 70 L.Ed. 475, 43 
A.L.R. 1874]; In re Inman’s Estate, 
supra; Land Title & Trust Co. v. 
South Carolina Tax Commission, In- 
heritance Tax Division, 126 S.E. 189, 
131 S.C..192, 42 A.L.R. 417; State v. 
Jones, (Tex.Civ.App.) 290 S.W. 244 
[rev on other grounds (Commn.App.) 
5 S.W.(2d) 973]; Shepard v. State, 
197 N.W. 344, 184 Wis. 88; In re 
Xtephenson’s Hstate, 177 N.W. 579, 
171 Wis. 452; Beals v. State, 121 N. 
W. 347, 189 Wis. 544. (7) Provision 
for the inclusion of all gains made 
during the settlement of the estate in 
reducing the intangible personal prop- 
erty to possession. Enochs v. State, 
97 So. 534, 133 Miss. 107. 

{h] Tax on transfers made under 
power of appointment not a tax on 
property see Matter of Dows, 60 N.E. 
439, 167 N.Y. 227, 88 Am.S.R. 508, 52 
L.R.A. 4383 (L. [1897] ¢ 284, amend- 
ing Transfer Tax Act of 1896). 

[i] Particular statutes not im- 
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property;!2 the tax is an excise or privilege tax or | property of a decedent, made effective by his death,”* 
duty!*® imposed on the transfer or devolution of | that is, either on the transmission or the exercise 


posing tax on property see Frick v.|S. 125, 44 L.Ed. 1004] (all New York 


Commonwealth of Pennsylvania, 45 
S.Ct. 603, 268 U.S. 473, 69 L.Ed. 1058, 
42 A.L.R. 316 (Pennsylvania Act 
[1919] No. 258 p 521 [Pa. St. (1920) 
§§ 20465-20499]); Watson v. State 
Comptroller of New York, 41 S.Ct. 43, 
254 U.S. 122, 65 L.Ed. 170 (New York 
Tax L. § 221-b, added by L. [1917] c 
700 § 2, imposing an additional tax 
on the transfer of investments held 
by decedent at his death, on which 
neither the general property tax nor 
the stamp tax imposed by statute had 
been paid during a fixed period prior 
to death); Farmers’ Loan & Trust 
Co. v. U. S., 9 F.(2d) 688 (New York 
Transfer Tax imposed by Tax L. § 
220 et seq); Castle v. Castle, 281 F. 
609 (Hawaii Rev. L. [1915] § 1325, as 
amended by Act [1917] No. 223); In 
re Blaine’s Estate, 6 Alaska 553 
(Alaska L. [1919] c 60 § 7); In re 
Bloom’s WHstate, (Cal.) 2 P.(2d) 753 
(St. [1921] p 1500); In re Kennedy’s 
Estate, 108 P. 280, 157 Cal. 517, 29 L. 
R.A.N.S. 428 (Act March 20, 1905 [St. 
(1905)] p 341); Blodgett v. New 
Britain Trust Co., 145 A. 56, 108 Conn. 
715 (Pub. Acts [1923] c 190 § 11, im- 
posing tax on interest in property 
less than fee passing by will or other- 
wise); Hopkins’ Appeal, 60 A. 657, 77 
Conn. 644 (L. [1897] c 201 [Rev. 
(1902) §§ 2367-2377]); Highfield. v. 
Delaware Trust Co., (Del.) 152 A. 124 
(Act April 29, 1927; Rev. Code §§ 
146-152 [85 Del. L. c 8]); Farkas 
v. Smith, 94 S.B. 1016, 147 Ga. 503; 
Martin v. Pollock, 87 S.E. 793, 144 Ga. 
605 (both Georgia cases involving Act 
[1913] p 91); Robinson vy. Treasurer, 
22 Hawaii 742 (Act [Sess. L. 1909] 
No. 147 [Rev. L. (1915) ec 96]); Brown 
v. Treasurer, 20 Hawaii 41 (Act [Sess. 
L. 1905] No. 102 § 1, imposing tax on 
transfer made in contemplation of 
death); Central Union Trust Co. v. 
State, 202 P. 853, 110 Kan. 153;-State 
v. Mollier, 152 P. 771, 96 Kan. 514, L. 
R.A.1916C 551 (both Kansas cases in- 
volving L. [1915] c 357); In re Opin- 
ion of Justices, 137 A. 50, 126 Me. 614 
(proposed estate tax law by which it 
was sought to obtain the credit con- 
templated by the provisions of Fed- 
eral Revenue Act [1926] tit III § 301 
subs (b) [44 U. S. St. at L. 70]); In 
re Cassidy’s Estate, 118 A. 725, 122 
Me. 33, 30 L.R.A. 474 (Rev. St. [1916] 
e 69 § 1); In re Fish’s Estate, 189 N. 
W. 177, 219 Mich. 369 (3 Comp. L. 
[1915] § 14524 et seq); Union Trust 
Co. v. Wayne Prob. Judge, 84 N.W. 
1101, 125 Mich. 487 (Pub. Acts [1899] 
No. 188); Brown v. State, 19 S.W.(2d) 
12,.323 Mo. 138, (L. [£1927] p 100); 
State v. Walker, 226 P. 894, 70 Mont. 
484 (L. [1923] ec 65); State v.: Dis- 
trict Court, Custer County, 122 P. 922, 
45 Mont. 335, Ann.Cas.1914A 469; 
Gelsthorpe v. Furnell, 51 P. 267, 20 
Mont. 299 (both Montana cases in- 
volving Sess. L. [1897] p 83 [Rev. 
Codes § 7724]); In re Rudge’s Estate, 
207 N.W. 520, 114 Neb. 335 (Comp. St. 
[1922] § 6153); State v. Vinsonhaler, 
105 N.W. 472, 74 Neb. 675 (Li. [1901] 
p 414 c 54 [Cobbey St. Annot. Suppl. 
(1905) § 10706]); In re Dellinger’s 
Estate, (N.J.Prerog.) 120 A. 27; In re 
Roebling’s Estate, 104 A. 295, 89 N.J. 
Eq. 163 [appeal dism 108 A. 359, 91 
N.J.Eq. 72] (both New Jersey cases 
involving Pub. L. [1909] p 325, as 
amended); In re Hallenbeck’s Estate, 
132 N.E. 131, 182, 231 N.Y. 409; In re 
Terry’s Estate, 112 N.E. 931, 218 N.Y. 
218; Matter of Penfold, 110°N.E. 497, 
216 N.Y. 168, Ann.Cas.1916A 783; Mat- 
ter of White, 101 N.E. 798, 208 N.Y. 
64, 46 L.R.A.N.S. 71%; In re Sabin’s 
Hstate, 227 N.Y.S. 120, 131 Mise. 451 
[rev on other grounds 228 N.Y.S. 
890]; Matter of Plummer, 30 Mise. 19, 
1 Mills Surr. 406, 62 N.Y.S. 1024 [quot 
Plummer v. Coler, 20 S.Ct. 829, 178 U. 


cases involving Tax L. § 220); State 
v. Ferris, 41 N.E. 579, 53 OhioSt. 314, 
30 L.R.A. 218 (Act April 20, 1894; 91 
OhioL. p 166); McGannon v. State, 
124 P. 1063, 33 Okl. 145, Ann.Cas.1914B 
620 (Act May 26, 1908 [L. (1908) ¢ 
81 art 11]); In re Kirkpatrick’s Es- 
tate, 119 A. 269, 275 Pa. 271 (Pub. L. 
[1919] p 521 [Pa. St. (1920) § 2466]); 
Fuller v. South Carolina Tax Commis- 
sion, 121 S.E. 478, 128 S.C. 14 (Act 
Febr. 23, 1922 [32 U. S. St. at aaNe 
800]); In re McKennan’s Estate, 130 
N.W. 38, 27 S.D. 136, Ann.Cas.1913D 
745 (Sess. L. [1904] c¢ 54); State v. 
Jones, (Tex.Civ.App.) 290 S.W. 244 
{rev on other grounds (Commn.App.) 
5 S.W.(2d) 973] (Vernon Civ. St. An- 
not. [1925] arts 1717-7144); In re 
Downer’s Estate, 142 A. 78, 101 Vt. 
78 (Act [1919] No. 48); Common- 
wealth v. Herbert, 103 S.E. 645, 127 
Va. 291 (L. [1916] p 812); In re Cor- 
bin’s Estate, 181 P. 910, 107 Wash. 
424, 7 A.lR. 685 (Remington Code §§ 
9182, 9183, as amended by L. [1917] ¢ 
43); In re Kelly’s Will, 204 N.W. 475, 
187 Wis. 422; In re Schlesinger’s Es- 
tate, 199 N.W. 951, 184 Wis. 1 [rev 
on other grounds sub nom. Schlesing- 
er v. Wisconsin, 46 S.Ct. 260, 270 U.S. 
230, 70 L.Ed. 557, 48 A.L.R. 1224 and 
judgm vacated 208 N.W. 992, 190 Wis. 
283] (two preceding cases involving 
St. § 72.01); In re Stephenson’s Es- 
tate, 177 N.W. 579, 171 Wis. 452 (St. 
[1919] § 1087—-1); In re Bullen’s Es- 
tate, 128 N.W. 109, 148 Wis. 512, 139 
Am.S.R. 1114 [aff 36 S.Ct. 473, 240 U. 
S. 625, 60 L.Ed. 830] (Sanborn St. 
Suppl. [1906] § 1087); Beals v. State, 
121 N.W. 347, 139 Wis. 544 (L. [1903] 
c 44 p 65). 

12. See case infra this note. 

[a] In New Hampshire the lan- 
guage of the constitutional amend- 
ment adopted in 1902 (pt 2 art 6), pro- 
viding that the public charges of gov- 
ernment may be raised by taxation 
on polls, estates, and other classes of 
property, including franchises, and 
property when passing by will or in- 
heritance, when considered in the 
light of the proceedings in conven- 
tion for the adoption thereof, treats 
the inheritance tax thereby author- 
ized as a tax on property, as distin- 
guished from a tax ona privilege. In 
re Opinions of the Justices, 120 A. 
629, 81 N.H. 552. 

13. U.S.—Keeney v. Comptroller 
ef State of New York, 32 S,Ct. 105, 222 
U.S. 525, 56 L.Ed. 299. 

Conn.—Appeal of Silberman, 134 A. 
778, 105 Conn. 192 [mod on other 
grounds sub nom. Blodgett v. Silber- 
ae 48. S:Ct./410;, 277. U:S.V1, 72 d4.Ba: 
Del.—Highfield v. Delaware Trust 
va 152 A, 124 [aff (Super.) 152 A. 

Ga.—Farkas y. Smith, 94 S.E, 1016, 
147 Ga. 508. 

Idaho.—State v. Dunlap, 156 P. 141, 
26 Idaho 784. 

Ill.—Northern Trust Co. v. Buck & 
Rayner, 183 Ill.App. 170 [aff 104 N.E. 
1114, 263 Ill. 222]. 

Iowa.—In re Choate’s Estate, 192 
N.W. 857, 195 Iowa 715. 

Kan.—Central Union Trust Co. vy. 
State, 202 P. 853, 110 Kan. 153. 

Ky.—Bosworth v. Batterton, 169 S. 
W. 506, 159 Ky. 777. 

Me.—In re Opinion of the Justices, 
137 A. 50, 126 Me. 614; In re Cassidy’s 
Estate, 118 A. 725, 122 Me. 33, 30 A. 
L.R. 474, 

Mass.—First Nat. Bank of Boston 
v. Commissioner of Corporations and 
Taxation, 154 N.B. 844, 258 Mass. 253° 
Magee v. Treasurer and Receiver Gen- 
eral, 153 N.E. 1, 256 Mass. 512: Pratt 
v. Dean, 140 N.E. 924, 246 Mass. 300; 
Dana v. Dana, 115 N.E. 418, 226 Mass. 
297; Attorney General v. Stone, 95 
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N.E. 395, 209 Mass. 186; Minot v. 
Winthrop, 38 N.E. 512, 162 Mass. 113, 
26 L.R.A. 259. F 

Mich.—In re Fish’s Estate, 189 N.. 
W. 177, 219 Mich. 369. 

Minn.—Stdte v. Brooks, 232 N.W. 
331, 181 Minn. 262. 

Miss.—Enochs v. State, 97 So. 534, 
133 Miss. 107. 

Mo.—State v. Baldwin’s Estate, 19 
S.W.(2d) 732 [rev on other grounds 
sub nom. Baldwin v. State of Mis- 
souri, 50 S.Ct. 436, 281 U.S. 586, 74 L.. 
Ed. 1056, 72 A.L.R. 1303]; Brown v. 
State, 19 S.W.(2d) 12, 323 Mo. 138; 
State v. Switzler, 45 S.W. 245, 143 
Mo. 287, 65 Am.S.R. 653, 40 L.R.A. 
280. 

Neb.—In re Rudge’s Estate, 207 
N.W. 520, 114 Neb. 335. 

Nev.—Cole v. Nickel, 177 P. 409, 
185 P. 565, 48 Nev. 12. 

N.Y.—Matter of White, 101 N.E. 
793, 208 N.Y. 64, 46 L.R.A.N.S. 717. 

Ohio.—Wonderly v. Tax Commis- 
sion of Ohio, 147 N.E. 509, 112 Ohio 
St. 233; State v. Guilbert, 70 OhioSt. 
229; In re Lackman, 26 OhioN.P.N.S. 
387; State v. American Bonding Co., 
16 OhioN.P.N.S. 497. 

Or.—In re Inman’s Estate, 199 P. 
615, 101 Or. 182, 16 A.L.R. 675. 

Pa.—In re Kirkpatrick’s Estate, 119 
A. 269, 275 Pa. 271; In re Knowles’ 
Estate, 11 Pa.Dist.&Co. 621. 

Tenn.—State v. Clayton, 38 S.W. 
(2d) 551, 162 Tenn. 368; Henson v. 
Monday, 224 S.W. 1043, 143 Tenn. 418; 
Crenshaw v. Moore, 137 S.W. 924, 124 
Tenn. 528, 34 L.R.A.N.S. 1161, Ann. 
Cas.1918A 165; Knox v. Emerson, 131 
S.W. 972, 123 Tenn. 409. 

Va.—Commonwealth Vv. Fleet’s 
Ex’r, 147 S.E. 468, 152 Va. 353 [cert 
den sub nom. Commonwealth of Vir- 
ginia v. Marshall & Illsley Bank, 49 
S.Ct. 481, 279 U.S. 867, 73 L.Ed. 1004]; 
Commonwealth v. Huntington, 138 S. : 
E. 650, 148 Va. 97; Cornett’s Ex’rs 
v. Commonwealth, 105 S.E. 230, 127 
Va. 640; Commonwealth y. Carter’s 
Ex’rs, 102 S.E. 68, 126 Va. 469. 

Wash.—In re Sherwood’s Estate, 
211 P. 734, 122 Wash. 648. 

Wis.—In re Schlesinger’s Hstate, 
199 N.W. 951, 184 Wis. 1 [rev on other 
grounds sub nom. Schlesinger v. Wis- 
consin, 46 S.Ct. 260, 270 U.S, 230, 70 
L.Ed. 557, 43 A.L.R. 1224 and judgm 
vaéated 208 N.W. 992, 190 Wis. 283]; 
Beals v. State, 121 N.W. 347, 139 Wis. 


544, 

[a] It is tax on civil right or pri- 
vilege which is granted by the state 
on such tterms as may be imposed. 
Cornett’s Ex’rs v. Commonwealth, 105 
S.E. 230, 127 Va. 640. 

{b] “Bonus.”—The tax or duty 
here considered has been character-— 
ized in some cases as a ‘bonus.’ 
State v. Dunlap, 156 P. 1141, 26 Idaho. 
784; In re Cupples’ Estate, 199 S.W. 
556, 272 Mo. 465; Gelsthorpe v. Fur- 
nell, 51 P. 267, 20 Mont. 299, 39 L.R. 


A. 170; In re Jewell’s Estate, 20 Pa. 
Dist. 1055. 
14. U.S.—Frick v.. Commonwealth 


of Pennsylvania, 45 S.Ct. 603, 268 U. 
S. 4738, 69 L.Ed. 1058, 42 A.L.R. 216; 
Keeney v. New York, 32 S.Ct. 105, 222 
U.S. 525, 56 L.Ed. 305, 38 L.R.A.N.S. 


1149; Farmers’ Loan & Trust Co. v. 
U. S., 9 F.€2d) 688; Castle v. Castle, 
281 F. 609. 


Cal.—In re Letchworth’s Estate, 
255 P. 195, 201 Cal. 1; In re Potter’s 
Estate, 204 P. 826, 188 Cal. 55. 

Conn.—Bankers’ Trust Co. v. State, 
114 A. 104, 96 Conn. 361 [aff 43 S.Ct. 
233, 260 U.S. 647, 67 L.Ed. 439]. 

Ga.—Farkas v. Smith, 94 S.E. 1016, 
147 Ga. 503. 

Ind.—Conway’s Estate v. State, 
(App.) 120 N.E. 717. f 

Iowa.—In re Choate’s Estate, 192 
N.W. 857, 195 Iowa 715; In re Hig- 
gins’ Estate, 189 N.W. 752, 194 Iowa 


same title and section number. 
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of the legal power to transmit property,!® or on the | right to succeed to, receive, or take property,1* by 


369; Lacy v. State Treasurer, 121 N. 
W179. A) 


Mo.—Brown v. State, 19 S.W.(2d) 
12,°323 Mo. 138. 

Nev.—Cole v. Nickel, 177 P. 409, 185 
P. 565, 48 Nev. 12. 

N.J.—In re Cowan’s Estate, 125 A. 
124, 96 N.J.Eq. 289; In re Dellinger’s 
Estate, (Prerog.) 120 A. 27. 

N.C.—Rhode Island Hospital Trust 
Co. v. Doughton, 121 S.E. 741, 187 N.C. 
263 [rev on other grounds 46 S.Ct. 
256, 270 U.S. 69, 70 L.Ed. 475, 43 A. 
L.R. 1374]. 

Okl.—MeGannon v. State, 124 P. 
10638, 33 Okl. 145, Ann.Cas.1914B 620. 

Or:—In re Inman’s Estate, 199 P. 
$15, 101 Or. 182, 16 A.L.R. 675. 

Pa.—Shugars Vv. Chamberlain 
Amusement Enterprises, 130 A. 426, 
284 Pa. 200. 

R.I.—Hazard v. Bliss, 13 A. 469, 43 
RA) 431,./23) A. TAR. | 826: 

§$.C.—Land Title & Trust Co. v. 
South Carolina Tax Commission, In- 
heritance Tax Division, 126 S.E. 189, 
131 S.C. 192, 42 A.L.R. 417; Fuller v. 
South Carolina Tax Commission, 121 
S.E. 478, 128 S.C. 14. 

S.D.—In re McKennan’s Estate, 130 
N.W. 38, 27 S.D. 136, Ann.Cas.1913D 
745. 

Tex.—State v. Jones, (Civ.App.) 290 
S.W. 244 [rev on other grounds 
(Commn.App.) 5 S.W.(2da) 973]. 

Utah.—Larson v. Miller, 189 P. 579, 
56 Utah 84; Dixon v. Ricketts, 72 P. 
947, 26 Utah 215. 

Vt.—In re Hickok’s Estate, 62 A. 
724, 78 Vt. 259, 6 Ann.Cas. 578. 

Va.—Commonwealth v. Herbert, 103 
S.E. 645, 127 Va. 291; Commonwealth 
v. Carter’s Ex’rs, 102 S.E. 68, 126 Va. 
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469. 

Wash.—In re Sherwood’s Estate, 
211 P. 734, 122 Wash. 648; In re Es- 
tate of Stixrud, 109 P. 343, 58 Wash. 
339, 33 L.R.A.N.S. 632, Ann.Cas.1912A 
850. 

Wis.—Beals v. State, 121 N.W. 347, 
139 Wis. 544; State v. Mann, 45 N.W. 
526, 46 N.W. 51, 76 Wis. 469. See 
In re Stephenson’s Estate, 177 N.W. 
aa 171 Wis. 452 (St. [1919] § 1087- 
1). 


Can.—Rex v. Cotton, 45 Can.S.C. 
469. 
[a] Personal property of nonresi- 


dent.—As to personal property of a 
nonresident decedent, having a situs 
within the state, the tax imposed by 
Pub. L. (1909) p 325, as amended, was 
on the transfer or succession from 
decedent to his executor or adminis- 
trator. Carr v. Edwards, 87 A. 132, 
133, 84 N.J.Law 667 [dist Neilson v. 
Russell, 71 A. 286, 76 N.J.Law 655, 
19 L.R.A.N.S. 887, 1381 Am.S.R. 673]. 

[b] When cperative.—Transmis- 
sion or transfer operates the instant 
of decedent*s death. Hazard v. Bliss, 
113 A. 469, 43 R.I. 431, 23 A.L.R. 826. 

{c] Necessity for beneficial suc- 
cession.—Succession tax is laid on 
that portion of the estate which pass- 
es to the beneficiaries, and, unless 
there be some beneficial Succession, 
there is nothing to which a succession 
tax can be attached. Bankers’ Trust 
Co. vy. State, 114 A. 104, 96 Conn, 361 
[aff 43 S.Ct. 233, 260 U.S. 647, 67 L. 
Ed. 439). 

ld] New York transfer tax.—(1) 
Statements as to the subject matter 
of the tax, contained in opiniens in 
eases which construed the New York 
Transfer Tax Act (Tax L. § 220 et 
seq), and earlier statutes containing 
similar provisions, are not entirely 
harmonious. See cases passim this 
note. (2) Thus some cases haye as- 
serted that the tax was imposed on 
decedent’s right to transmit or dis- 
pose of property (Farmers’ Loan & 
Trust Co. v. U. S., 9 F.(2d) 688; Pren- 
tiss v. Eisner, 267 F. 16 [aff 260 F. 
589 and cert den 41.S.Ct. 15, 254 U.S. 
647, 65 L.Ed. 455]; Matter of Hull, 
97 N.Y.S. 701, 111 App.Div. 322. See 
U. S. v. Perkins, 16 S.Ct. 1073, 163 U. 


S. 625, 629, 41 L.Ed. 287 [where the 
court, without making a distinction 
between L. (1885) c 488, as amended 
by L. (1891) ¢ 215, and L. (1892) ec 
399, said that the “inheritance tax 
law of New York was a limitation on 
the power of a testator to bequeath 
his property’]) (8) and not on the 
beneficiary’s right to receive property 
(Prentiss y. Hisner, supra), (4) and 
that it was not a tax on the donee or 
legatee (Farmers’ Loan & Trust Co. 
v. U. S., 9 F.(2d) 688; Home Trust 
Co. v. Law, 198 N.Y.S. 710, 204 App. 
Div. 590 [aff 142 N.B..308, 236 N.Y. 
607]. See Keith v. Johnson, 46 S.Ct. 
415, 271 U.S. 1, 70 L.Ed. 795, 44 A.L.R. 
1432). (5) In other cases in which 
provisions of Tax L. § 220 et seq, and 


of a similar act (Ll. [1892] c 399),° 


were involved the view was expressed 
that the tax was imposed on the right 
or privilege of succession (Matter of 
Terry, L1L2)N.B. 931,218 Novin218 Mat- 
ter of Ramsdaill, 88 N.B. 584, 190 N.Y. 
492, 18 L.R.A.N.S. 946; Matter of 
Pell, 63: N-E. 789, 171 N.Y. 48, 57 LR; 
A. 540, 89 Am.S.R. .791; Matter, of 
Bronson, 44 N.E. 707, 150 N.Y. 1, 55 
Am.S.R. 632, 34 L.R.A. 238, 3. Ann. 
Cas. 167; Matter of Seaman, 41 N.E. 
401, 147 N.Y. 69; Matter of Hoffman, 
38 N.E. 311, 143 N.Y. 327; Talmadge 
v. Seaman, 32 N.Y.S. 906, 85 Hun 242, 
248; Matter of Moses, 123 N.Y.S. 4438, 
138 App.Div. 525; Matter of Sutton, 
38 N.Y.S. 277, 3 App.Div. 208 [aff 44 
N.E. 1128, 149 N.Y. 618]; Kitching v. 
Shear, 57 N.Y.S. 464, 26 Misc. 436; 
Matter of Vanderbilt, 63 N.Y.S. 1079 
[aff 57 N.E. 1127, 163 N.Y. 597]. See 
New York Trust Co. v. Hisner, 41 S. 
Ct. 506, 256 U.S. 345, 65 L.Ed. 963, 16 
A.L.R. 660; Matter of Hamilton, 42 
N.E. 717, 148 N.Y. 310; Matter of 
Swift, 32 N.H. 1096, 137 N.Y. 77 [like 
statement under L. (1887) ec 713]. 
But see In re Keeney’s Estate, 87 N.E. 
428, 194 N.Y. 281 [transfer tax is not 
an inheritance or succession tax]), 
(6) on the succession, or the right or 
privilege to succeed, to property 
(Smith vy. Browning, 122 N.E. 217, 225 
N.Y. 358; Matter of Palmer, 76 N.E. 
16, 183 N.Y. 238; Matter of Gihon, 
62 N.E. 561, 169 N.Y. 448; Matter of 
Westurn, 46 N.E. 315, 152 N.Y. 93 
[Similar statement under L. (1892) ¢ 
399]; Brown v. Lawrence Park Real- 
tv Co., 118 °N.Y.S. 132, 133 App.Div. 
753; In re Meyer, 192 N.Y.S. 717, 117 
Mise. 511; In re Penfold’s Estate, 142 
N.Y.S. 678, 81 Mise. 598, 10 Mills Surr. 
485) (7) on the part of the taker (In 
re Hartfield’s Estate, 249 N.Y.S. 459, 
140 Mise. 7; In re Cochrane’s Estate, 
190 N.Y.S. 895, 117 Mise. 18 [aff 194 
N.Y.S. 924]; Jackson v. Tailer, 838 
N.Y.S. 567, 41 Misc. 36; In re Fraz- 
ier’s Estate, 188 N.Y.S. 189), (8) that 
is, on the right or privilege to receive 
an estate or a portion thereof (Mat- 
ter of Penfold, 110 N.E. 497, 216 N. 
Y. 163; In re Barbour’s Hstate, 173 
N.Y.S. 276, 185 App.Div. 445 [aff 123 
N.E.. 854, 226 N.Y. 639]: Matter of 
Fuller, 71 N.Y.S. 40, 62 App.Div. 428; 
In re Sabin’s Estate, 227 N.Y.S. 120, 
131 Mise. 451 [rev on other grounds 
228 N.Y.S. 890]; In re Scott’s Estate, 
222 ..N.Y.S..515, 129 Mise. 625; In re 
Coykendall’s Estate, 184 N.Y.S. 73, 
113 Mise. 133; Matter of Valentine, 
155 N.Y.S. 53, 91 Misc. 203. See Mat- 
ter of Gould, 46 N.Y.S. 506, 19 App. 
Div. 352 [mod 51 N.E. 287, 156 N.Y. 
423] [apparently recognizing rule]). 
(9) The view was expressed that the 
tax was levied on successors in re- 
spect of the shares to which they suc- 
ceed. Matter of Gihon, 62 N.E. 561, 
169 N.Y. 443; Matter of Hoffman, 38 
N.E. 311, 143 N.Y. 3827; In re Kellogg’s 
Estate, 249 N.Y.S. 146, 189 Mise. 662. 
(10) In still other cases it was as- 
serted that the tax was one on the 
privilege or right to receive the prop- 
erty and the privilege or right to dis- 
ose of it. In re Hazard’s Estate, 177 
N.Y.S. 369, 188 App.Div. 869 [leave 
gr to appeal to Ct. of App. 178 N.Y.S. 


894, 189 App.Div, 884 and rev 126 N. 
E. 345, 228 N.Y. 26]; In re Dupig- 
nac’s Estate, 204 N.Y.S. 273, 123 Misc. 
21 [aff 207 N.Y.S. 833, 211 App.Div. 
862]. See Matter of Lansing, 74 N. 
EH. 882, 182 N.Y. 238. (11) It was al- 
so stated that it was a tax on the 
right to, and method of, transfer. 
Matter of White, 101 N.E. 793, 208 
Nery 64, (46 LR GAUN, SS: Vita) (Lake 
was recognized, of course, that the 
tax was imposed on the transfer of 
property (Matter of Keeney, 87 N.E. 
428, 194 N.Y. 281: Matter of Wolfe, 
85. N.Y.S. 949, 89 App.Div. 349 [aff 
72_N.E. 1152, 179 N.Y. 599]; Matter 
of Plummer, 62 N.Y.S. 1024, 30 Mise. 19, 
1 Mills Surr. 405), (13) and not on the 
property transferred (see supra note 
LP): (14) The transfer tax, under 
Tax L. § 220 subd 2, as amended by L. 
(1916) ec 323, is a tax on the transfer 
of property as it existed at the death 
of decedent. In re Hallenbeck’s Hs- 
tate, 132 N.E. 131,.281 N.Y. 409. (15). 
It was asserted, -however, that an in- 
heritance tax imposed on personal 
property of nonresidcnt decedents was 
not a tax on the succession. Matter 
of Embury, 45 N.Y.S. 881, 19 App.Div. 
214 [aff 49 N.E. 1096, 154 N.Y. 746]. 

15. U.S.—Stebbins v. Riley, 45 S. 
Ct. 424, 268 U.S. 137, 69 L.Ed. 884, 
44 A.L.R. 1454 [aff 217 P. 1073, 191 
Cals. 5915 

Del.—Highfield v. Delaware Trust 
mae 152 A. 124 [aff (Super.) 152 A. 

Mo.—Brown v. State, 19 S.W.(2d) 
12, 323 Mo. 138; In re Zook’s Estate, 
296 S.W. 778, 317 Mo. 986. 

N.C.—-Hagood v. Doughton, 143 S.E. 
841, 195 N.C. 811. See Rhode Island 
Hospital Trust Co. v. Doughton, 121 
S.E. 741, 187 N.C. 263 [rev on other 
grounds 46 S.Ct. 256, 270 U.S. 69, 70 
L.Ed. 475, 43 A.L.R. 1374] (as to non- 
residents it is a tax on the transfer 
of property within the court’s juris- 
diction). 

R.I.—Hazard y. Bliss, 113 A. 469, 43 


-R.I. 431, 23 A.L.R. 826. 


See In re Waldron’s Estate, 267 P. 
191, 84 Colo. 1 [dist People v. Bemis, 
189 P. 32, 68 Colo. 48, and holding that 
an inheritance tax, under Comp. L. 
§§ 7484, 7485, is levied on the transfer 
of deceased’s property and operates 
instantly at death]; State Street 
Trust Co. v. Stevens, 95 N.E. 851, 209 
Mass. 373 (succession tax imposed by 
St. [1909] ec 490 pt 4 § 1 was tax on 
the right of transmission, where, un- 
der the deed, grant, or gift, the prop- 
erty was not to vest until after the 
death of the grantor, or, if not ex- 
pressed, such intention was found). 

[a] “Estate tax” is a tax on the 
right to transfer. Highfield v. Dela- 
ware Trust Co., (Del.) 152 A. 124 [aff 
(Supet.). °162° As 11.7 1: sHagoods we 
Dougkton, 148 S.E. 841, 195 N.C. 811; 
Hazard v. Bliss, 113 A. 469, 43 R.I. 
431, 23 A.L.R. 826. 

[b] Particular statute construed 
as imposing tax on right to transmit 
see Highfield v. Delaware Trust Co., 
(Del.) 152 A..124 [aff (Super.) 152 
A. 117] (Rev. Code [1915] § 152-A, as 
added by Del. L. c 8); Biown v. State, 
19 S.W. (2d) 12, 323 Mo. 138 (L. [1927] 
p 100); Hagood v. Dougnhton, 143 S. 
E. 841, 195 N.C. 811 (LL. [1927] ¢ 80 
§ 6, imposing estate tax equal to 
credit allowed by United States on 
federal estate tax); Hazard v. Bliss, 
113 A. 469, 48 R.I. 431, 23 A.L.R. 826 
(L. [1916] c 1339 § 1). 

Right or capacity to make will in 
general see Wills [40 Cyc 997 et seq]. 

16. U.S.—Stebbins v. Riley, 45 S. 
Ct. 137, 424, 268 U.S.137, 69d: 
884, 44 A.L.R. 1454. See Magoun v. 
Illinois Trust & Savings Bank, 18 §, 
Ct. 594, 170 U.S. 283, 42 L.Ed. 1037 
(as to Illinois statute [Acts (1895) 
p 301)). . 

Alaska.—In re Blaine’s Estate, 6 
Alaska 553. 

Cal.—In re Bloom’s Estate, 2 P.(2d) 
753 [superseding op (App.) 293 P. 


1594 [61 C.J.] 


or under a will or the intestacy laws,!7 or deed, 
grant, or gift to become operative at or after 


633]. See Hunt v. Wicht, 162 P. 639, 
174 Cal. 205, L.R.A.1917C 961 (as to 
St Croll yop 713); 

Colo.—People v. Koenig, 85 P. 1129, 
37 Colo. 288, 11 Ann.Cas. 140. 

Conn.—Appeal of Silberman, 134 A. 
778, 105 Conn, 192 [mod on_other 
grounds sub nom. Blodgett v. Silber- 
Sey 48 S.Ct. 410, 277 U.S. 1, 72 L.Ed. 
749]. 


Ga.—Martin vy. Pollock, 87 S.E. 793, 
144 Ga. 605. 

Ill.—People vy. Upson, 170 N.E. 276, 
338 Ill. 145; People v. Tombaugh, 136 
N.E. 453, 303 Ill. 591; Oakman v. 
Small, 118 N.E. 775, 282 Ill. 360; Peo- 
ple v. Schaefer, 107 N.E. 617, 266 Ill. 
334; ‘Northern Trust Co. v. Buck & 
Rayner, 104 N.E. 1114, 263 Ill. 222; 
People v. Union Trust Co., 99 N.E. 
377, 255 Ill. 168; Northern Trust Co. 
v. Buck & Rayner, 183 Ill.App. 170 
{aff 104 N.E. 1114, 263 Ill. 222]. 

Ind.—Crittenberger v. State Sav- 
ings & Trust Co., 127 N.E. 552, 189 
Ind. 411. 

Iowa.—Eddy v. Short, 179 N.W. 818, 
190 Iowa 1376; In re Peterson’s, Hs- 
tate, 151 N.W. 66, 168 Iowa 511, L.R.A. 
1916A 469 [aff sub nom. Duus v. 
Brown, 38 S.Ct. 111, 245 U.S. 176, 62 
L.Ed. 228]; Wieting v. Morrow, 132 
N.W. 193, 151 Iowa 590; Lacy v. State 
Treasurer, 121 N.W. 179. 

Kan.—Jones v. Bowman, 234 P. 953. 

Ky.—Bosworth v. Batterton, 169 S. 
W. 506, 159 Ky. 771. 

La.—Succession of Popp, 83 So. 765, 
146 La. 464, 26 A.L.R. 1446; Foreman 
v. Fontenot, 60 So. 618, 131 La. 925. 

Me.—In re Cassidy’s Hstate, 118 A. 
7126, 122 Me. 33, 30 A.L.R. 474. 

Md.—Good Samaritan Hospital vy. 
Dugan, 126 A. 85, 146 Md. 374. 

Mass.—First Nat. Bank of Boston 
v. Commissioner of Corporations and 
Taxation, 154 N.E. 844, 258 Mass. 253. 

Minn.—State v. Probate Court of 
Kandiyohi County, 172 N.W. 902, 143 
Minn. 77; State v. Probate Court of 
St. Louis County, 150 N.W. 1094, 128 
Minn. 371, L.R.A.1916A 901. 

Mo.—In re Zook’s Estate, 296 S.W. 
778, 317 Mo. 986; In re Cupples’ Es- 
tate, 199 S.W. 556, 272 Mo. 465; State 
v. Switzler, 45 S.W. 245, 148 Mo. 283, 
65 Am.S.R. 653, 40 L.R.A. 280. 

Mont.—State v. Walker, 226 P. 894, 
70 Mont. 484; In re Blackburn’s Es- 
tate, 152 P. 31, 51 Mont. 234; State 
v. District Court, 122 P. 922, 45 Mont. 
335, Ann.Cas.1914A 469 [expl State ex 
rel, Floyd v. District Court, 109 P. 438, 
41 Mont. 438]; In re Tuohy’s Estate, 
90 P. 170, 35 Mont. 431; Gelsthorpe 
v. Furnell, 51 P. 267, 20' Mont. 299, 39 
L.R.A. 170. 

Neb.—In re Rudge’s Estate, 207 N. 
W. 520, 114 Neb. 335; State y. Vin- 
sonhaler, 105 N.W. 472, 74 Neb. 675. 

N.J.—In, re Roebling’s Hstate, 104 
A. 295, 89 N.J.Eq. 163 [appeal dism 
108 A. 359, 91 N.J.Eq. 72]. 

N.C.—Hagood vy. Doughton, 143 S.E. 
841, 195 N.C. 811. 

N.D.—Malin v. La Moure County, 
145 N.W. 582, 27. N.D. 140, 50 L.R.A. 
N.S. 997, Ann.Cas.1916C 207. 

Ohio—State v. Ferris, 41 N.E. 579, 
53 OhioSt. 314, 30 L.R.A. 218. 

Pa.—In re Kirkpatrick’s Estate, 
TO AL? 269,275) Pa. 271. 

S.cC.—Simmons vy. South Carolina 
Ne Commission, 132 S.E. 37, 134 S.C. 
261. 

Tenn.—Crenshaw y. Moore, 137 S. 
W. 924, 124 Tenn. 528, 34 L.R.A.N.S. 
1161, Ann.Cas.1913A 165; Knox vy. 
Emerson, 131 S.W. 972, 123 Tenn. 409; 
State v. Alston, 30 S.W. 750, 94 Tenn. 
674, 28 L.R.A. 178. 

Vt.—In re Clark’s Estate, 136 A. 

389, 100 Vt. 217; In re Fulham’s Es- 
tate, 119 A. 433, 96 Vt. 308. 
- Wash.—-In re Smith’s Estate, 183 
P. 517, 107 Wash. 698; In re Corbin’s 
Hstate, 181 P. 910, 107 Wash. 424, 7 
A.L.R. 685. 


TAXATION 


Wis.—Shepard v. State, 197 N.W. 
344, 184 Wis. 88. 

Wyo.—In re Young’s Estate, 239 P. 
286, 33 Wyo, 317. 

See In re Harkness’ Estate, 204 P. 
911, 83 Okl. 107, 42 A.L.R. 399 (under 
L. -[1915] ¢ 162 §§ 8, 10, as amend- 
ed by L. [1919] ¢ 296°§§ 5, %.respec- 
tively, heirs may be deprived of their 
right to inherit unless the inheritance 
tax is paid, which is equivalent to 
payment of a price in order to in- 
herit). * aa 
_ (a) As to residents, a transfer tax 
is on the right of succession. Rhode 
Island Hospital Trust Co. v. Dough- 
ton, 121 S.E. 741, 187.N.C. 263 [rev 
on other grounds 46 S.Ct. 256, 270 U.S. 
69, 70 L.Ed. 475, 43 A.L.R. 1374]. 

[b] Passing resulting from death. 
—Only the beneficial interest passing 
from a decedent to the heir as a re- 
Sult of the decedent’s death is sub- 
ject to inheritance taxation. People 
va rey. 104 N.E. 656, 262 Ill. 
[c] Statute imposing tax on right 
or privilege to succeed to, or to take, 
property in general see Blodgett v. 
Silberman, 48 S.Ct. 410, 277 U.S. 1, 
72 L.Ed. 749 (Connecticut Succession 
and Transfer Act [Pub. Acts (1923) 
¢ 190]); In re Blaine’s Estate, 6 Alas- 
ka 558 (Alaska L. [1919] c 60 § 7); 
Estate of Miller, 195 P. 413, 184 Cal. 
678, 16 A.L.R. 694 (St. [1911] p 713); 
In re Kennedy’s Estate, 108 P. 280, 
157 Cal. 517, 29 L.R.A.N.S. 428 (Act 
March 20, 1905 [St. (1905) p 341]); 
People v. Palmer’s Estate, 139 P. 554, 
25 Colo.App. 450 (L. [1902] ¢ 3); 
Martin v. Pollock, 87.S.E. 793, 144 Ga. 
605 (Acts [1913] p 91); In re Mein- 
ert’s Hstate, 213 N.W. 9388, 204 Iowa 
355 (Acts 26th Gen. Assem. c 28 § 1, 
et seq); Central Union Trust Co. v.) 
State, 202 P. 853, 110 Kan. 153 (Gen.: 
St. [1915] §§ 11203-11229); First Nat. 
Bank of Boston v. Commissioner of 
Corporations and Taxation, 154 N.B. 
844, 258 Mass. 253 (St. [1916] ¢ 268 § 
1); In re Roebling’s Hstate, 104 A. 295, 
89 N.J.Eq. 163 [appeal dism 108 A. 
359, 91 N.J.Eq. 72 (Pub. L. [1909] 
p 325, as amended by Pub, L. [1914] 
p 267); Wonderly v. Tax Commission 
of Ohio, 147 N.B. 509, 112 OhioSt. 233 
(Gen. Code § 5331 et seq); In re Es- 
tate of Lackman, 26 OhioN.P.N.S. 387 
(Gen. Code § 532); Estate of Bush- 
nell, 2 OhioN.P.N.S. 673 (Act April 
25, 1904 [97 OhiolL. p 398] In re 


ys 
-Whitson’s Estate, 212 P. 752, 88 Ok). 


197 (Sess. L. [1915] ¢ 162); Shugars 
v. Chamberlain Amusement Enter- 
prises, 130 A. 426, 284 Pa. 200; In 
re Kirkpatrick’s Estate, 119 A. 269, 
275 Pa. 271; In re Logan’s Hstate, 99 
Pa.Super. 432 (all cases construed P. 
L. [1919] 521 [Pa. St. (1920) § 
20466]); Hazard vy. Bliss, 113 A. 469, 
43 R.I. 431, 23 A.L.R. 826 (L. [1916] 
ec 1339 § 5); Bank of Commerce & 
Trust Co. v. McLemore, 35 S.W.(2d) 
31, 162 Tenn. 137 (L. [1919] ¢ 46); 
In re Downer’s Estate, 142 A. 78, 101 
Vt. 78 (Act’ [1919] No. 48); In re 
Kelly’s Will, 204 N.W. 475, 187 Wis. 
422 (St. [1923] § 72.01); In re Schles- 
inger’s Estate, 199 N.W. 951, 184 Wis. 
1 [rev on other grounds sub hom. 
Schlesinger v. Wisconsin, 46 S.Ct. 
260, 270 U.S. 230, 70 L.Ed. 557, 48 A. 
L.R. 1224 and vacated 208 N.W. 992, 
190 Wis. 283] (St..§ 72.01 suba (3); 
In re Stephenson’s Estate, 177 N.W. 
579, 171 Wis. 452 (St. [1919] § 1087— 
1); In re Bullen’s Estate, 128 N.W. 
109, 143 Wis. 512, 189 Am.S.R. 1114 
[aff sub nom. Bullen v. Wisconsin, 36 
S.Ct. 473, 240 U.S. 625, 60 L.Ed. 830] 
(Sanborn St. Suppl. [1906] § 1087—1). 

{[d] As distinguished from tax on 


right to transfer or transmit property, 


the tax imposed by some statutes has 
been regarded as a tax on the right 
to receive or take property see Van 
Dyke v. Wilkinson, 25 F.(2d) 763 
Wisconsin St. § 72.01 et seq); Peo- 
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death;1® or a statute may impose the tax both on 
the transmission or right to transmit and also on the 


ple v. Bemis, i89 P. 32, 68 Colo. 48 
(Sess. L. [1902] p 49 § 21); In re 
Macky’s Estate, 102 P. 1075, 46 Colo. 
79, 23 L.R.A.N.S. 1207 (Gen. Revenue 
Act [1902] §§ 21-41 [lL (1902) pp 49— 
57 ec 3]); Jones v. Bowman, (Kan.) 
234 P. 953 (Rev. St. [1923] §§ 79- 


1501); State v. Mollier, 152 P. 771, 
96 Kan. 514, L.R.A.1916C 551 (L. 
[1915] ¢ 857); State v. Cline, 137 P. 


932, 91 Kan, 416, 50 L.R.A.N.S. 991 
(L. [1909] ¢ 248); Good Samaritan 
Hospital v. Dugan, 126 A. 85, 146 Md. 
374 (collateral inheritance tax im- 
posed by Code art 81 §§ 120-144); 
State v. District Court, 122 P. 222, 45 
Mont. 335, Ann.Cas.1914A 469 (Sess. 
L. [1917] p 83 [Rev. Codes § 7724]); 
Gelsthorpe v. Furnell, 51 P. 267, 

Mont. 299, 39 L.R.A. 170 (Sess, L. 
[1897] p 88); State v. Ferris, 41 N.E. 
579, 53 OhioSt. 314, 30 L.R.A. 218 (Act 
April 20, 1894 [91 OhioL. p 166]); 
Simmons v. South Carolina Tax Com- 
mission, 132 S.E. 37, 134 S.C. 261 (Act 
Febr. 23, 1922 [32 U. S. St. at L. p 
800]); State v. Clayton, 38 S.W.(2d) 


551, 162 Tenn. 368 (L. [1919] c 46);. 


Henson v. Monday, 224 S.W. 1043, 143 
Tenn. 418 (collateral inheritance tax 
exacted by Thompson’s Shannon Code 
§ 724 et seq); State v. Alston, 30 
S.W. 750, 94 Tenn. 674, 28 L.R.A. 178 
(L. [1893] e 89); In re Smith’s Hs- 
tate, 183 P. 517, 107 Wash. 698; In 
re Corbin’s Estate, 181 P. 910, 107 
Wash. 424, 7 A.L.R. 685 (both Wash- 
ington cases involving Remington 
Code [1915] §§ 9182, 9183, as amended 
by L. [1917] p 196); In re Young’s Es- 
tate, 239 P. 286, 33 Wyo. 317 (Sess. 
L. [1921] ec 126, as amended by Sess. 
L. [1923] c¢ 80 § 2). But see Miles 
v. Curley, 291 F. 761 (holding, in the 
absence of an authoritative decision 
of the highest court of the state, that 
the Maryland collateral inheritance 
tax attached to the estate before dis- 
tribution and was not a legacy tax). 

17. U.S.—Stebbins v. Riley, 45 S. 
Ct. 424, 268 U.S. 137, 69 L.Ed. 884, 44 
A.L.R. 1454 [aff sub nom. In re Wat- 
ote Estate, 217 P. 1073, 191 Cal. 
Ga.—Martin v. Pollock, 87 S.E. 793, 
144 Ga. 605. 

Kan.—Central Union Trust Co. v. 
State, 202 P. 853, 110 Kan. 153. 

Minn.—State v. Probate Court of 
Kandiyohi County, 172 N.W. 902, 143 
Minn. 77. 

Mo.—State v. Switzler, 45 S.W. 245, 
- Mo. 283, 65 Am.S.R. 653, 40 L.R.A. 

Mont.—In re Blackburn’s Estate, 
152 P. 31, 51 Mont. 234; Gelsthorpe v. 
Furnell, 51 P. 267, 20 Mont. 299, .39 
L.R.A. 170. 

Nev.—Cole v. Nickel, 177 P. 409, 185 
P.. 565, 48 Nev. 12. 

Okl.—In re Whitson’s Estate, 212 P. 
752, 88 Okl. 197. 

Pa.—Shugars v. Chamberlain 
Amusement Enterprises, 130 A. 426, 
284 Pa. 200. 

Tenn.—Knox v. 
972, 123 Tenn. 409. 

axability. of transfers by or under 
will or intestacy laws in general see 
infra §§ 2441-2458. 

18. Ga.—Martin v. Pollock, 87 S.E. 
793, 144 Ga. 605. 

Minn.—State v. Probate Court of 
Kandiyohi County, 172 N.W. 902, 143 
Minn. 77. 

Mont.—In re Blackburn’s Estate, 
152 P. 31, 51 Mont. 234; Gelsthorpe v. 
Furnell, 51 P.° 267, 20 Mont. 299, 35 
L.R.A. 170. 


Emerson, 131 S.W. 


Nev.—Cole v. Nickel, 177 P. 409, 185. 


P. 565, 43 Nev. 12. 

[a] In Massachusetts by Gen. L. 
e 65 § 1, as amended by St. [1926] c 
148 § 1, it was intended to reach the 
shifting of enjoyment of property at 
the owner’s death, although neces- 
sarily following from prior transfer 
of title inter vivos. Worcester Coun- 
ty Nat. Bank v. Commissioner of Cor- 


Yor later cases, developments and changes in the law see Annotations, same title and section number. 
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right to take or receive.1® The tax or impost here 
considered has been regarded as a condition imposed 
by the state on the transmission or transfer of prop- 
erty from the dead to the living,2° or, as sometimes 
stated, on the right or.privilege to succeed to the 
ownership of, or to take, property by will or de- 
While there are expressions to the effect 
that an impost or exaction such as is here considered 
1s not a “tax” in the ordinary?’ or strict?® sense of 
that term, and that the imposition is not strictly 
the exercise of the state’s taxing power,?+ the view 
generally taken is that such impost or exaction is 
a tax,’® and that the statute imposing it is a tax 
statute or law.*® This type of tax is a special tax,27 
affecting a special class,?8 and not a general tax.2° 
In construing a 
statute imposing a tax of the type here considered, 
the view has been expressed that the tax is not on 
the executor,?° on his property,*+ or on his right.*2 

In respect of the state’s interest, 
sions for an inheritance tax constitute in substance 
a provision for reserving to, and vesting in, the 
state a specified percentage of decedent’s estate?’ 


seent.?+ 


As to personal representative. 


porations and Taxation, 175 N.E. 726. 

Taxability of transfers to become 
eperative on or after death in general 
see infra §§ 2471-2492. 

19. Stebbins v. Riley, 45 S.Ct. 424, 
268 U.S. 137, 69 L.Ed. 884, 44 A.L.R. 
1454; Atty.-Gen. v. Stone, 95 N.E. 395, 
209 Mass. 186; State v.. Brooks, 232 
N.W. 331, 181 Minn. 262; Hazard v. 
Bliss, 13 A, 469, #3 R.I. 431, 23 A.L.R. 
826. See In re Heck’s Estate, 250 P. 
735, 120 Or. 80 (recognizing rule). 

[a] Particular statute imposing 
tax on right to transmit and on privi- 
lege to receive see Stebbins v. Riley, 
45 S.Ct. 424, 268 U.S. 137, 69 L.Ed. 
884, 44 A.L.R, 1454 (California St. 
(1917] p 880); State v. Brooks, 232 
N.W. 331, 181 Minn. 262 (Mason St. 
{1927] §§ 2292-2321); Hazard v. Bliss, 
13 A. 469, 43 R.I. 431, 23 A.L.R. 826 (Ll. 
[1916] ¢ 1339 §§ 1, 5). : 

20. State ex rel. McClintock v. 
Guinotte, 204 S.W. 806, 275 Mo. 298; 
Cornett’s Ex’rs v. Commonwealth, 105 
S.E. 230, 127 Va. 640. 

21. Northern Trust Co. v. Buck & 
Rayner, 104 N.B. 1114, 263 Ill. 222; 
In re Downer’s Estate, 142 A. 78, 101 
Vt. 167 (Act [1919] No. 48); In re 
Hagar’s Estate, 126 A. 507, 98 Vt. 235. 

22. Central Union Trust Co. v. 
State, 202 P. 853, 110 Kan. 153. 

33. Corbin v. Baldwin, 101 A. 834, 
92 Conn. 99; People vy. Griffith, 92 
N.E. 313, 245 Ill. 532. : 

24. State ex rel. McClintock v. 
Guinotte, 204 S.W. 806, 275 Mo. 298. 

Power to impose in general see in- 
fra §§ 2353-2399. 

25. In re Harris’ Estate, 229 N.W. 
781, 179 Minn. 450; In re Roebling’s 
Hstate, 108 A. 359, 91 N.J.Eq. 72. 

“Tt is an enforced cortribution; it 
is levied for the use of the state; and 
it imposes a common burden upon ail 
of the class of persons embraced in 
the statutory scheme—i. e., all trans- 
ferees of the estates of decedents.” 
In re Roebling’s Estate, supra. 

g6. Frick  v. PES het a og 

ennsylvania, 45 S.Ct. 603, Ss. 
pos od L.Ed. 1058, 42 A.L.R. 316; In 
re Lloyd’s Estate, (Cal.App.) 289 P. 
892; In re Roebling’s Estate, 108 A. 
359, 91 N.J.Eq. 72 [dism appeal 104 A. 
295, 89 N.J.Eq. 163]. ¥ 

[a] Not mere regulation of pro- 
cedure.—Act April 20, 1909 (P. L. p 
325), imposed a tax on the transfer 
of the estates of decedents, and did 
not merely regulate the procedure to 
be followed in the settlement of such 
estates, such procedure being a mat- 
ter cognizable by the Ordinary, irre- 
spective of the statute. In re Roeb- 
ling’s Estate, 108 A. 359, 91 N.J.Eq. 
72 [dism appeal 104 A. 295, 89 N.J.Hq. 
163 


27, People v. Koenig, 85 P. 1129, 
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eriah 


property.*+ 
statutory provi- 


37 Colo. 288, 11 Ann.Cas. 1406; Smith 
v. Browning, 122 N.E. 217, 225 N.Y. 
358; Matter of McPherson, 10 N.E. 
685, 104 N.Y. 306, 58 Am.R. 502; In 
re Reid’s Estate, 236 N.Y.S. 21, 134 
Mise. 232; Matter of Durfee, 140 N.Y. 
S. 594, 79 Misc. 655; State v. Clayton, 
38 S.W.(2d) 551, 162 Tenn. 368; Cren- 
shaw v. Moore, 137 S.W. 924, 124 Tenn. 
528, 34 L.R.A.N.S. 1161, Ann.Cas.1913A 
165. See Matter of Kimberly, 50 N.Y. 
S. 586, 27 App.Div. 470 (apparently 
recognizing rule). 

General rules as to construction of 
statutes see infra §§ 2409-2417. 

28. Smith v. Browning, 122 N.E. 
217,225) NoYes 58. 

29. People v. Koenig, 85 P. 1129, 
37 Colo. 283, 11 Ann.Cas. 140; In re 
Reid's Estate, 236 N.Y.S. 21, 134 Misc. 

30. In re Meinert’s Estate, 213 N. 
W. 938, 204 Towa 355 (Laws 26th Gen. 
Assem. c 28 § 1). 

31. In re Meinert’s Estate, supra. 

32. In re Meinert’s Estate, supra. 

33. Northern Trust Co. v. Buck & 
Rayner, 104 N.E. 1114, 263 Ill. 222 
{aff 183 Ill.App. 170]. 

34. Northern Trust Co. v. Buck & 
Rayner, 104 N.E. 1114, 263 Ill. 222. 

[a] Rule applied where the proper- 
ty involved was real estate. Northern 
Trust Co. v. Buck & Rayner, 104 N.E. 
1114, 263 Ill. 222; National Safe De- 
posit Co. v. Stead, 95 N.E. 973, 250 Ill. 
584, Ann.Cas.1912B 430 [aff 34 S.Ct. 
209, 232 U-S. 58, 58 L.Ed. 504]. 

35. In re Heck’s Estate, 250 P. 735, 
736, 120 Or. 80. 

[a] Another definition.—‘‘An ex- 
action by the state, to be collected 
from the property left by a deceased 
person while in its custody, prescribed 
upon the occasion of his death, and 
the consequent devolution of his prop- 
erty, by force of its laws.” Hopkins’ 
Appeal, 60 A. 657, 659, 77 Conn. 644, 

36. In re Inman’s Estate, 199 P. 
615, 617, 101 Or. 182, 16 A.L.R. 675. 

37. In reInman’s Estate, supra. 

[a] Another definition.—‘'Tax 
graded in accordsnce with the valua- 
tion of the estate to be probated.” 
State v. Bazille, 106 N.W. 938, 97 Minn. 
1 eG LER SALNES 732: 

88. McDougald v. Low, 127 P. 1027, 
164 Cal. 107, 110. 

[a] Other definitions.—(1) ‘Im- 
post upon the right to transmit prop- 
erty at death, or upon the right to 
succeed to it from the decedent.” In 
re Burnham’s Estate, 183 N.Y.S. 539, 
541, 112 Misc. 560 [aff 187 N.Y.S. 929, 
196 App.Div. 948 (aff 134 N.H. 548, 232 
N.Y. 506)]. (2) “A tax upon the right 
to acquire interests in real and per- 
sonal property passing by will to dev- 
isees or to legatees, or under the stat- 
ute of descents and distributions to 
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immediately on the death of decedent.?4 

[§ 2843] 2. Definitions, Comparisons, and Distinc- 
tions. “Death duty” has been defined as a charge 
or toll which the state makes on the right to trans- 
mit or to receive property on the death of the own- 
“Hstate duty’*®® and “probate duty’’?? have 
been defined as the toll the state exacts where prop- 
erty left by a decedent, considered as a unit, departs 
from the dead on its way to the living; “inheritance 
tax” as a charge on succession by inheritance or 
transfer by will;?8 
interest in personal property passing by will;?® “sue- 
cession tax or duty” as an excise or duty on the 
right of a person or corporation to receive property 
by devise or inheritance from another under the 
regulation of the state;4® and “transfer tax’ as the 
toll or impost appropriated to itself by the state for, 
or in connection with, the right-of succession to 
“Death duties,” used in some cases as 
the generic term to describe the taxes or duties 
here considered,*? may be divided into two princi- 
pal classes: First, “probate” and “estate taxes” or 
“duties,’*% and, secondly, ‘inheritance taxes,” which 


“legacy tax” as a tax on an 


heirs, whether lineal or collateral.” 
In. re Macky’s Estate, 102 P. 1075, 
1078, 46 Colo. 79. (8) “Burden im- 
posed by government upon all gifts, 
legacies, inheritances, and succes- 
sions, whether of real or personal 
property, or both, or any interest 
therein, passing to certain persons 
(other than those specially excepted) 
by will, by intestate law, or by deed 
or assignment made inter vivos, in- 
tended to take effect at or after the 
death of the grantor.” Dos Passos 
(2d ed) § 2 [quot In re Morris’ Es- 
tate, 50 S.E. 682, 683, 138 N.C. 259] 
(“inheritance or succession tax”). 
(4) ‘Death duties, levied as exactions 
of the State in the course of the set- 
tlement of estates, as an incident to 
the devolution of title by force of its 
laws.” Corbin v. Baldwin, 101 A. 834, 
92 Conn. 99, 103 (“inheritance”’ and 
“succession taxes’’). 

[b] “Gineal inheritance tax’? de- 
fined.—The tax imposed on the inter- 
ests obtained by lineal descendants. 
In re Macky’s Estate, 102 P. 1075, 
1078, 46 Colo. 79, 23 L.R.A.N.S. 1207. 

[c] “Collateral inheritance tax” 
defined.—‘‘The tax imposed upon the 
interests obtained by . . collat- 
eral [relatives].” In re Macky’s Es- 
tate, 102 P. 1075, 1078, 46 Colo. 79, 
23 L.R.A.N.S. 1207. 

39. In re Macky’s Estate, supra. 

40. State v. Switzler, 45 S,W. 245 
143 Mo. 287, 328, 65 Am.S.R. 653, 46 
L.R.A. 280. - 

[a] Other definitions.—(1) “A tax 
on the privilege of receiving or trans- 
mitting proverty after death.” Bank- 
ers’ Trust Co. v. State, 114 A. 104, 106, 
96 Conn. 361 [aff 43 S.Ct. 233, 260 U.S. 
647, 67 L.Ed. 439]. (2) “A tax on an 
interest in real property, whether 
passing by will or under the law of 
descent.” In re Macky’s Estate, 102 
P. 1075, 1078, 46 Colo. 79, 23 L.R.A.N.S. 
1207. (38) “A payment exacted by the 
state in return for the service of sup- 
plying laws to pass property.” In re 
Dupignac’s Estate, 204 N.Y.S. 2738, 280, 
123 Mise. 21 [aff 207 N.Y.S. 833, 211 
App.Div. 862]. 

[b] Particular statute imposing 
“succession duty” see State v. Brooks, 
232 N.W. 331, 181 Minn. 262 (St. [1927] 
§§ 2292-2321). 

41. In re Penfold’s Estate, 110 N.B. 
497, 498, 216 N.Y. 163. — 

[a] Another dGefinition.—“Tax im- 
posed on the method or privilege of 
acquisition.” In re Sherman’s Estate, 
166 N.Y.S. 19, 23, 179 App.Div. 497 [aff 
118 N.E. 1078, 222 N.Y. 540]. 

42. In re Inman’s Hstate, 199 P. 
615, 617, 101 Or. 182, 16 A.L.R. 675, 

43. In re Inman’s Hstate, supra. 

[a] “Probate” and “estate” duties 
compared.—‘‘These two duties are 
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latter class may be subdivided into “legacy taxes” 
and “succession taxes.”** In other cases the term 
“inheritance taxes” is used as the generic term to 
include, first, “estate taxes,” and, secondly, “succes- 
sion or legacy taxes.’’*® <A distinguishing feature 
between an “estate tax” or “duty” and an “inher- 
itance tax,” under the first-mentioned method of 
classification,*® and between an “estate tax” and a 
“succession or legacy tax” under the second meth- 
od,** is that an “estate tax’ is a tax on the trans- 
mission of the estate or property by decedent or on 
the right so to transmit, or, as sometimes stated, 
on the interest which ceased by reason of the death,** 
whereas the contrasted type of tax is on the right 
of the heir, devisee, or legatee to take or receive 
the property transmitted; and a similar distinction 
has apparently been recognized in other cases in 
determining the nature of the tax imposed by the 
particular statute involved.t® So a distinction has 
been made between a “succession tax” and a “legacy 
duty,” in stating that the former is a tax on a trans- 
fer of property in general, while a “legacy duty” is 
a tax on a specific bequest.5° In some cases the 
alike as to nature and incidence, al- 
though the range of one is broader 


than that of the other.” In re In- 
man’s Estate, 199 P. 615, 617, 101 Or. 


Hstate, supra. 
47. 


TAXATION 


among the several beneficiaries pre- 
sented no difficulties. 


Hazard v. Bliss, 113 A. 469, 43 
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terms “transfer tax” and “suecession tax” have been 
regarded as substantially synonymous.°** 


Distinguished from tax on property. The princi- 


pal feature which distinguishes a “succession tax” 
from a tax on property is that the former is laid 
on the right to receive property by devise or in- 
heritance.>2. It is sometimes difficult to determine 
whether the tax is a “legacy tax” or a tax on prop- 
erty,°? and the mere calling of a tax a “succession 
tax” does not make it different from an ordinary 
tax on property when the effect. and operation are 
identical with an ordinary property tax.°+ 

Other comparisons and distinctions. A statute 
imposing a tax of the type here considered is not 
an escheat law,®*® and such a tax is not a duty known 
as a “droit de detraction,”’ that is, a duty levied on 
the removal from one state or country to another of 
property acquired by succession or testamentary dis- 
position,®*® nor does this type of tax include a fee 
required by statute for the probate of an estate, 
which is not measured by the value of the services 
rendered.®7 While the view has been taken that a 
statute, imposing an additional tax on the transfer 

62. State v. Switzler, 45 S.W. 245, 
143 Mo. 287, 328, 65 Am.S.R. 653, 40 


L.R.A,. 280. 
53. Hopkins’ Appeal, 60 A. 657, 77 


In re Clark’s 


182, 16 A.L.R. 675. 

44. In re Inman’s Estate, 199 P. 
615, 617, 101 Or. 182, 16 A.L.R. 675. 

“Although the word ‘inheritance’ 
has been sometimes so employed as 
to include taxes of the nature of es- 
tate duties, as well as those of the 
nature of legacy and succession du- 
ties, it seems to the writer that a 
proper regard for the etymology of 
the term is sufficient to restrain us 
from extending its meaning beyond 
the legacy and succession duties; and, 
moreover, it will tend to avoid con- 
fusion of thought if we do not extend 
the meaning of the words ‘inheritance 
taxes’ beyond legacy and succession 
duties, for even then the term ‘in- 
heritance’ is enlarged beyond its ety- 
mological meaning.” In re Inman’s 
Estate, supra. 

{a] Legacy and succession duties 
compared.—Legacy and succession 
duties ‘‘are alike as to their nature 
and incidence, although one covers a 
broader range than does the other.” 
In re Inman’s Estate, 199 P. 615, 618, 
101 Or. 182, 16 A.L.R. 675 

45. Hazard v. Bliss, 113 A, 469, 43 
R.1. 481, 23 A.L.R. 826. 

[a] “Inheritance tax’’ in broadest 
sense includes an ‘estate tax.” Brown 
ae 19 S.W.(2d) 12, 323 Mo. 138, 


46. In re Inman's Estate, 199. P. 
615, 617. 101 Or. 182, 16 A.L.R. 675. 

[a] Particular statute construed. 
—(1) In giving effect to the above 
distinction the court characterized 
the tax imposed by L. § 1191 et seq as 
an “inheritance tax,’”’ and hence a tax 
on the right to receive. In re In- 
man’s Estate, 199 P. 615, 617, 101 Or. 
182, 16 A.L.R. 675. Compare In re 
Heck’s Estate, 250 P. 735, 120 Or. 80 
(where in a subSequent case the court 
apparently regarded the statute as 
one having the characteristics of both 
an “estate” and an “inheritance tax’’). 
(2) By such statute the tax was im- 
posed, not on the estate passing from 
decedent, but on the estate passing 
to the _legatee or other beneficiary. 
In re Inman’s Estate, supra; In re 
Clark’s Estate, 195 P. 370, 100 Or. 20. 
(3) By such statute, although the tax 
was computed on the aggregate estate 
as it existed before distribution, it 
remained in no wise other than a tax 
on each specific gift, legacy, or inher- 
itance, since it was computed on the 
total of such gifts, legacies, and in- 
heritances, and its apportionment 


R.I. 431, 23 A.L.R. 826. 

[a] “Succession” or “legacy” tax 
is a tax on the right to receive. Haz- 
ard v. Bliss, 113 A. 469, 471, 4&8 R.L. 
431, 23 A.L.R. 826. 

[b] Particular statute construed. 
—(1) In giving effect to the above 
distinction L. (1916) ec 1339 § 5 was 
held to impose a ‘“‘succession or legacy 
tax” (Hazard v. Bliss, 113 A. 469, 43 
RD. 431/°23 AER: 826)’ (2) and" § “1 
an “estate tax’ (Hazard v. Bliss, su- 


Plunkett v. Old Colony Trust 
124 233 Mass. 471, 7 
A.L.R. 696; Hagood v. Doughton, 143 
SES 41 V95 NC) Sit: 

[a] “Estate tax” is imposed on 
net estate transferred by death, and 
not on the succession resulting from 
death. Plunkett v. Old Colony Trust 
Co., 124 N.E. 265, 233 Mass. 471, 7 A. 
L.R. 696. 

49. See cases infra this note. 

[a] Statutes imposing “estate 
tax.”’—(1) In purporting to apply de- 
cisions of the state court of Pennsyl- 
vania it was held that the Pennsyl- 
vania act of 1887 was an estate tax, 
that is, a tax on an interest which has 
ceased by reason of death, and not a 
legacy tax. Lederer v. Northern 
Trust Co., 262 F. 52. See Jackson v. 
Myers, 101 A. 341, 257 Pa. 104, L.R.A. 
1917F 821 (the collateral inheritance 
tax is not levied on an inheritance or 
legacy, but on the estate of decedent, 
and only the estate remaining after 
the payment of such tax passes to the 
heir or devisee). (2) Act May 7, 
1927 (P. L. [1927] p 859), enacted to 
secure the benefit of the “credit” 
clause of Federal Revenue Act (1926) 
§ 301 (b), is a transfer “estate” tax 
as distinguished from a transfer “leg- 
acy” tax. Knowles’ Estate, 11 Pa. 
Dist.&Co. 621. (3) Ontario Act (Rev. 
St. [1914] c 24 § 7 subd (1)) imposed 
a “probate or estate” duty as contrast- 
ed with “succession duty.” Erie 
Beach Co., Ltd., v. A.-G. Ont., (Ont.) 
{1929] 2 Dom.L.R. 754. 

[b] Statute imposing “inheritance 
or succession tax.”’—L. (1919) c 46 
imposed an inheritance-or succession 
tax, rather than strict estate tax, 
Bank of Commerce & Trust Co. v. Mc- 
Lemore, 35 S.W.(2d) 81, 162 Tenn. 137. 
ite Hier eset 267 EF. 16, 

cert den ~Ct. 15) 254 °0.S. 
65 L.Bd. 455]. q er 

51. Wonderly v. Tax Commission 
of Ohio, 147 N.E. 509, 112 OhioSt. 233. 


Conn. 644. 

[a] Thus “a tax may be laid upon 
property immediately after it has de- 
volved upon any person by will or in- 
heritance, so as to he not easily dis- 
tinguishable from a form of taxation 
sometimes called a ‘legacy tax.’ ’’ Hop- 
ee Appeal, 60 A. 657, 659, 77 Conn. 


54. State v. Switzler, 45 S.W. 245, 
143 Mo. 287, 330, 65 Am.S.R. 653, 40 
L.R.A. 280. 

55. Frick v. Commonwealth of. 
Pennsylvania, 45 S.Ct. 603, 268 U.S. 
473, 69 L.Ed. 1058, 42 A.L.R. 316 [rev 


121 A. .35, 277 Pa. 2427: 
[a] Thus Pa. Act June 20, 1919 
(P. L. p 521; Pa. St. [1920] §§ 20465— 


2049S), imposing a tax on transfer, of 
property by will or intestate laws, is 
not an escheat law. Frick v. Com- 
monwealth of Pennsylvania, 45 S.Ct. 
603, 268 U.S. 4738, 69 L.Ed. 1058, 42 
sie 316 [rev 121 A. 35, 277 Pa. 


56. See cases infra this note. 

[a] Particular statutes not impos- 
ing duty known as “droit de detrac- 
ticn” see Duus v. Brown, 38 S.Ct. 111, 
245 U.S. 176, 62 L.Ed. 228; Petersen 
v. State of Iowa, 38 S.Ct. 109, 245 U.S. 
170, 62 L.Ed. 225 (both cases constru- 
ed Iowa Code Suppl. [1907] § 1467, 
impoSing inheritance tax on transfers 
to aliens); In re Strobel’s Estate, 39 
N.Y.S. 169, 5 App.Div.. 621 mem (L. 
[1887] ¢ 713, imposing succession tax 
in respect of property passing to 
aliens); Moody v. Hagen, 162 N.W. 
704, 36 N.D. 471, L.R.A.1918F 947, Ann. 
Cas.1918A 933 [aff sub nom. Skarderud 
v. Tax Commission of State of North 
Dakota, 38 S.Ct. 188, 245 U.S. 633, 62 
L.Ed. 522 (Comp. St. [1913] § 8977, 
imposing tax on transfers to aliens). 

57. Fatjo v. Pfister, 48 P. 1012, 117 
Cal! 83; Chapman y. Ada County, 284 
P.° 259, 48 ldaho 632; Malin v. La 
Moure County, 145 N.W. 582, 585, 27 
N.D. 140, 50 L.R.A.N.S. 997; State v. 
Mann, 45 N.W. 526, 46 N.W. 51, 76 
Wis. 469. 

“They are not inheritance taxes, as 
an. inheritance tax is a tax upon the 


privileges of succeeding to or inherit-~ 


ing property, and is paid, not out of 
the estate as a whole, but out of that 
part of it which is inherited. This is 
not the case with the present charge, 
It is an ad valorem charge levied up- 
on the estate, whether solvent or in- 
solvent, and is imposed, not merely 
upon the estates of decedents, but up- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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of investments of a decedent on which general and 
special taxes had not been paid for a period prior 
to death, does not impose a penalty,5* it has been 
held that a tax imposed by statute on the gross value 
of that portion of the estate on which state or local 
taxes had not been paid for a period preceding de- 
cedent’s death is neither a succession tax nor in the 
nature of one, but is a penalty in the nature of a 
tax for a failure to list property for taxation.5° 
While a transfer tax has been regarded as a “debt” 
for certain purposes,®® it has also been held that 
a tax imposed on the right to receive property by 
bequest is not a debt or contract.®? 

[§ 2344] B. What Law Governs*—1. Law of 
What Place. Where the devolution of title to prop- 
erty involves a succession or inheritance tax, it is 
governed and controlled by the laws of the forum 
imposing the tax, if the transfer sought to be taxed 
is within the jurisdiction of the tax authorities.%? 
The question whether or not an interest in property 
of residents of the forum is acquired in such man- 


ner as to render it liable to an inheritance or suc- 
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cession tax, or in some other manner, is determin- 
able by the laws of the forum,** but, if the succes- 
sion involves personalty which belongs to nonresi- 
dents, the laws of the domicile shall govern as to 
the rights of the parties in the property.®* If the 
taxability of property in decedent’s possession is’ 
dependent on the construction of a nonresident’s 
will, to determine the interest given, the will is to 
be construed according to the law of the state hav- 
ing jurisdiction over it.6° Under a statutory pro- 
vision exempting from taxation in the forum all 
transfers or inheritances which are legally subject 
to an inheritance or transfer tax in another state, 
it is competent for the courts of the forum to decide 
whether or not the transfer or inheritance were le- 
gally taxable in another state.°* If the estate of 
a deceased person, domiciled elsewhere, is probated 
as that of a nonresident, the legatees are subject. to 
the statutes of that state with regard to the man- 
ner in which notice of appraisal proceedings might 
be served.®? 

[§ 2345] 2. Law of What Time—a. In General. 


on the estates of minors and incom- 
petents under guardianship. It is ei- 
ther, indeed, a tax tpon property, 
or, if a tax or charge upon a privi- 
lege, a tax or charge upon the privi- 
lege of administering an estate, or of 
enjoying the protection of the courts 
as a ward.” Malin v. La Moure Coun- 
ty, supra. 

[a] Particular statute not impos- 
ing inheritance tax see Chapman v. 
Ada County, 284 P. 259, 48 Idaho 632 
(fees imposed by Comp. St. § 3705, 
as amended by L. [1925] p 25 c 16 
and L. [1927] p 117 ¢ 91, constitute 
property tax); Malin v La Moure 
County, 145 N.W. 582, 27 N.D. 140, 
50 L.R.A.N.S. 997, Ann.Cas.1916C 207 
(i. - [1909] e 119). 
jet cnigi fee” defined see 50 C.J. p 
423. 

58. Watson vy. State Comptroller 
of New York, 41 S.Ct. 43, 254 U.S. 
122, 65 L.Ed. 170. 

fa] Thus the additional tax levied 
by Tax L. § 221-b, as added by N. Y. 
L. (1917) e¢ 700 § 2, on the transfer 
of investments of a decedent on which 
had not been paid the general proper- 
ty tax or the stamp tax imposed by 
law for a period prior to death, is not 
apenalty. Watson v. State Comptrol- 
ler of New York, 41 S.Ct. 43, 254 U.S. 
122, 65 L.Ed. 170. 

59. Bankers’ Trust Co. v. State, 114 
A. 104, 96 Conn. 361 [aff 43 S.Ct. 233, 
260 U.S. 647, 67 L.Ed. 439]. 

{a] Thus, under Gen. St. § 1190, 
a tax imposed on the gross value of 
that portion of a decedent’s estate 
which has not paid a state or local 
tax in the year preceding decedent’s 
death, at certain percentage of the 
appraised value for five years preced- 
ing such death, was not a succession 
tax, but a tax imposed in the nature 
of a penalty for not listing property 
for taxation. Bankers’ Trust Co. v. 
State, 114 A. 104, 96 Conn. 361 [aff 
48 S.Ct. 238, 260 U.S. 647, 67 L.Ed. 
439]. 

60. Keith v. Johnson, 3 F.(2d) 361 
[aff 46 S.Ct. 415, 271 U.S. 1, 70 L.Ed. 
795, 44 LRA. 1432]. 

61. State of Colorado v. Harbeck, 
183 N.E. 357, 222 N.Y. 71 (where Colo- 
rado L. [1902] c 3, as amended, was 
involved). ‘ Zl 

62. Nickel v. State, 177 P. 409, 185 
P. 565, 566, 48 Nev. 12; In re Cum- 


mings’ Hstate, 127 N.Y.S. 109, 142 
App.Div. 377 [rev 118 N.Y.S. 684, 638 
Misc. 621]. 


“We are not concerned in the lex 
loci contractus, if the transfer or dey- 
olution of title to the property in 
question is taxable under our laws.” 
Nickel v. State, supra. 


{a] Rule applied.—(1) The fact 
that those interested had the estate 
of a decedent, whose residence was in 
New York state, administered and dis- 
tributed under the laws of California 
does not affect the right of the state 
of New York to tax the personal es- 
tate of decedent. In re Cummings’ 
Estate, 127 N.Y.S. 109, 142 App.Div. 377 
[rev 118 N.Y.S. 684, 68 Misc. 621]. 
(2) Trusts attempted to be created by 
a resident’s will having been declared 
invalid, any transfer tax assessed 
should be based on the intestate laws 
of the state, though the will was prov- 
ed elsewhere. In re Cummings’ Es- 
tate, 127 N.Y.S. 109, 142 App.Div. 377, 
reversing order (Sur.) 118 N.Y.S. 684, 
63 Mise. 621, 7 Mills 211. 

63. In re Majot’s Estate. 119 N.Y. 
S. 888, 135 App.Div. 409 [aff 92 N.E. 
402, 199 N.Y. 29, 29 L.R.A.N.S.° 780]. 

[a] Ilustraticn.—in New York, 
where by statute every agreement in 
consideration of marriage is void un- 
less in writing, except a mutual prom- 
ise to marry, a statutory implied ante- 
nuptial agreement between parties 
married in France concerning commu- 
nity of property did not apply to per- 
sons who were married in France but 
who subsequently migrated to this 
country and acquired both real and 
personal property; consequently, 
when the husband died intestate in 
New York, the wife took under the 
laws of that state, and the entire 
property was subject to the inherit- 
ance tax of that state. In re Majot’s 
Estate, 92 N.E. 402,,199 N.Y. 29, 29 
L.R.A.N.S. 780. 

64. In re Mesa’s Estate, 159 N.Y. 
S. 59, 172 App.Div. 467 [aff sub nom. 
In re Hernandez, 114 N.E. 1069, 219 
N.Y. 566]. 

[a] MQlustration.—Where the tes- 
tator, domiciled in Cuba, had personal 
property in New York, the widow 
electing to take under the Cuban law 
could have her half of personal prop- 
erty in New York deducted. In re 
Mesa’s Estate, 159 N.Y.S. 59, 172 App. 
Div. 467 [aff sub nom. In re Hernan- 
dez, 114 N.E. 1069, 219 N.Y. 566]. 

[b] Exemption from taxation as 
affected by order of distribution at 
domicile of decedent.—Under Tenn. 
Acts (1893) p 347 ec 174 § 1, provid- 
ing that all estates, real, personal and 
mixed, situated in this state, whether 
the person dying seized thereof be 
domiciled within or without the state. 
passing from any person who may die 
seized or possessed of such estates to 
any person other than to or for the 
use of the father, mother, husband. 
wife, children, and lineal descendants 
born in lawful wedlock of the per- 
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son dying seized and possessed there- 
of, shall be subject to a tax, it has 
been held that where. under the laws 
of decedent’s domicile, the property 
passed to decedent’s mother, it could 
not be taxed in Tennessee, although 
under its law the: property would 
have passed to a brother. Fidelity, 
ete., Co. vy. Crenshaw, 110 S.W. 1017, 
120 Tenn. 606. 

65. In re Vail’s Estate, 224 N.Y.S. 
477, 130 Mise. 522. 

_{a]  Ilustration.—Where the taxa- 
bility of stock held by a decedent dy- 
ing in New York was dependent on 
the interest held by decedent under a 
will of a resident of Ohio, the will 
was construed according to the laws 
of that state to determine that dece- 
dent held but a life estate, and also, 
according to the law of Ohio, stock 
dividends form a part of the corpus 
of the estate and thereby become the 
property of the remaindermen; con- 
sequently, it was held that there was 
no transfer of property in New York 
to be taxable under the transfer law. 
In re Vail’s Estate, 224 N.Y.S. 477, 130 
Mise. 522. 

As to what law governs wills in 
general see Wills [40 Cyc 1382]. 

66. Welch v. Burrill, 111 N.E. 774, 
223 Mass. 87. fj 

[a] Reason for rule.—‘‘“Whether 
property is legally subject to taxation 
in another state or country depends 
fundamentally upon the jurisdiction 
of that state or country over the prop- 
erty. Jurisdiction as between the 
several states and as between soy- 
ereign nations always is a question 
which can be inquired into and adju- 
dicated whenever it is pertinent.” 
Welch vy. Burrill, 111 N.E. 774, 776, 
223 Mass. 87. 

67. State of Colorado v. Harbeck, 
179 N.Y.S. 510, 189 App.Div. 865 [rev 
175 N.Y.S. 685, 106 Misc. 319]. 

fa] Beason for rule.—‘‘The de- 
fendants, having invoked the aid of 
the State of Coltorado and taken the. 
decedent’s property through the op- 
eration of its laws, must comply with 
any conditions that State may impose 
in granting the benefit.” State of 
Colorado v. Harbeck, 179 N.Y.S. 510, 
189 App.Div. 865 [rev 175 N.Y.S. 685, 
106 Misc. 319]. 

{b] TIllustration.—Where the lega- 
tees of a will of a person domiciled in 
Colorado, but dying in New York, 
have probated the will in New York 
as that of a nonresident, they were 
subject to the Colorado law that no- 
tice of appraisal proceedings therein 
for inheritance tax might be by mail. 
State of Colorado v. Harbeck, 179 N. 
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It is the general rule that the law in force at the 
time of the death of decedent controls as to the 
taxability of inheritances and devises,®°* and as to 
the amount of the inheritance tax.°° 
active inheritance tax law does not subject to taxa- 
tion estates in the process of distribution at the 
If the law in force at the 
time of the death of decedent, or transfer, is sub- 
sequently declared unconstitutional, the transfers 
and inheritances thereunder are considered as havy- 
ing taken place when there was no law in exist- 
ence,?! and a subsequent nonretroactive law does 


time of its enactment.’° 


not subject them to taxation." 
Procedural laws. 


It is the general rule that the 
method of procedure shall be controlled by the stat- 
ute in force at the time of the institution of the 
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viding for the assessment and collection of the tax 
cannot be applied to a succession of personal prop- 
erty of a nonresident which is withdrawn from the 
state before the date of such enactment.’* 
ute which provided that “This act shall apply to all 
estates subject to taxation under the law repealed 
by this act if the tax for which such estates are lia- 
ble shall not have been paid prior to the taking effeet 
of this act”? has been held to have no other effeet 
than to apply the procedural laws to estates liable 
under former statutes.7° 
against an assessment of an inheritance tax should 


A stat- 


Proceedings for relief 


be brought in the form provided by the law in force 


proceedings,’* but a remedial procedural law pro- 


Y.S. 510, 189 App.Div. 865 [rev 175 
N.Y.S. 685, 106 Mise. 319]. 

68. Cal.—In re Drishaus’ Estate, 
249 P. 515, 199 Cal. 369; McDougald 
v. First Federal Trust Co., 199 P. 11, 
186 Cal. 243. 

Ga.—Lockhart v. State, 137 S.B. 549, 
164 Ga. 14 [answers to certified ques- 
tions conformed to 137 S.B. 800, 36 
Ga.App. 614]; McAlpin vy. Davant, 136 
S.E. 83, 168 Ga. 309. 

Mass.—First Nat. Bank of Boston 
v. Commissioner of Corporations and 
Taxation, 154 N.E. 844, 258 Mass. 253; 
Borden v. Burrill, 109 N.E. 153, 221 
Mass. 212; Pierce v. Stevens, 91 N.E. 
319, 205 Mass. 219. 

N.Y.—Matter of Wright, 108 N.E. 
1112, 214 N.Y. 714 mem; Matter of 
Tracy, 72 N.E. 519, 179 N.Y. 508; Mat- 
ter of Sloane, 47 N.E. 978, 154 N.Y. 
109; In re Stewart, 30 N.E. 184, 131 
N.Y. 274, 14 L.R.A. 836; In re Hart’s 
Hstate, 166 N.Y.S. 188, 179 App.Div. 
39 [rev 162 N.Y.S. 716, 98 Misc. 515, 
and aff 119 N.E. 1047, 222 N.Y. 660]; 
In re Meyers’ Estate, 82 N.Y.S. 329, 
83 App.Div. 386; In re Pettit, 72 N.Y. 
S. 469, 471, 65 App.Div. 30 [aff 63 N. 
BMT O17 ENVY O16 54 “mem ys int wre 
Sonnenburg’s Estate, 231 N.Y.S. 191, 
133 Misc. 42; In re Hunt’s Estate, 160 
N.Y.S. 383, 96 Misc. 399; Matter of 
Jones, 105 N.Y.S. 932, 54 Misc. 205; 
Matter of Plum, 75 N.Y.S. 940, 37 
Misc. 471; In re Goelet, 78 N.Y.S. 47. 

Pa.—Diffenbaugh v. Rockey, 19 
Lane.L.Rev. 69. 

Vt.—In re Hagar’s Estate, 126 A. 
507, 98 Vt. 235. 

Va.—Gregory v. Commonwealth, 
155 S.E. 640; Moore v. Commonwealth, 


155 S:E) 635. 

Can.—Rex v. Cotton, 45 Can.S.C. 
469. 

{a] Reason for rule.—‘If the right 


of taxation because of decease does 
not exist at the time of death, it never 
can be thereafter imposed upon the 
ground of such death.” In re Pettit, 
72 N.Y.S. 469, 471, 65 App.Div. 30 [aff 
63 N.E. 1121, 171 N.Y. 654 mem]. 

[b] TIllustrations.—(1) Where the 
law in force at the time of the death 
of the wife was that the inheritance 
tax should be on all property, mova- 
ble and immovable, “‘in the province,” 
it was improper to tax immovable 
property out of the province; but, if, 
at the death of the husband, the law 
had been changed so that all proper- 
ty, wherever located, should be sub- 
ject to inheritance tax, it was proper 
to tax immovable property outside 
the province. Rex y. Cotton, 45 Can. 
S.C. 469. (2) The taxability of com- 
munity property inherited by a wife 
on her husband’s death will be con- 
trolled by the law in force at the time 
of the husband’s death. McDougald 
v. First Federal Trust Co., 199 P. 11, 
186 Cal. 243. (3) If at the death of 
decedent the property passing is an 
interest in a contingent interest, the 
law in force at the time of the death 


of decedent governs its taxation. 
Matter of Wright, 150 N.Y.S. 517, 165 
App.Div. 312 faff 108 N.B. 1112, 214 
N-Y. 714 mem]. 

[c] Provision that estate may be 
liable but once in two years.—A stat- 
ute providing that no estate shall be 
liable for inheritance taxation more 
than once in two years does not af- 
fect the taxation of an estate twice 
in. two years when both decedents 
died prior to the date of the enact- 
ment. Commonwealth vy. Paynter’s 
Adm’r, 2 S.W.(2d) 664, 222 Ky. 766. 

69. U.S.-—Prevost y. Greneaux, 19 
How. 1, 15 L.Ed. 572. 

Iowa.—Welander v. Hoyt, 176 N.W. 
954, 188 Iowa 972. 

Md.—Lilly v. State, 143 A. 661, 156 
Mad. 94. 

Mass.—Mitton v. 
274, 229 Mass. 140. 

N.Y.—Matter of Davis, 44 N.E. 185, 
149 N.Y. 539; Matter of Roosevelt, 38 
N.E. 281, 148 N.Y. 120, 25 L.R.A. 695; 
In re Abraham, 135 N.Y.S. 891, 151 
App.Div. 442; Matter of Meyer, 82 'N. 
Y.S. 329, 83 App.Div. 384; In re Ha- 
ley’s Estate, 152 N.Y.S. 732, 89 Misc. 
22; Matter of Loewi, 134 N.Y.S. 679, 
75 Mise. 62; Matter of Brooks, 20 N. 
Y.St. 149, 6 Dem.Surr. 165. 

Pa.—Lines’ Estate, 26 A. 728, 155 
Pa. 378. 

Porto Rico.—Cardona v. Registrar 
of San German, 28 Porto’Rico 893. 

Va.—Gregory v. Commonwealth, 
155 S.E. 640; Moore v. Commonwealth, 
155 S.E. 635; Heth v. Commonwealth, 
102 S.E. 66, 126 Va. 493. 

Wis.—In re Clark’s Will, 196 N.W. 
839, 182 Wis. 384. 

Eng.—Bell v. Master in Equity, 2 
App.Cas. 560. 

Ont.—In re Lee, 18 Ont.L. 550, 14 
Ont.W.R. 180. 

[a] QYlustrations.—(1) Where the 
statute at the time of the death of 
decedent provided that all property 
inherited in that state by any person 
neither domiciled there, nor a citizen 
of any state or territory of the Unit- 
ed States, should be taxed ten per 
cent, the state was entitled to the tax 
on property inherited in that state by 
a citizen of France, although a non- 
retroactive treaty had been entered 
into between the United States and 
Irrance, after the accrual of the tax 
but prior to its payment, providing 
that all citizens of France should en- 
joy the same rights of possessing 
property and in the same manner as 
citizens of the United States. Pre- 
vost v. Greneaux, 19 How. (U.S.) 1, 
15 L.Ed. 572. (2) If decedent dies on 
the 27th day of January, and a stat- 
ute is subsequently enacted retroac- 
tive only until the 24th day of Febru- 
ary of that year, the tax shall be com- 
puted by the law in effect at the time 
of its accrual, which is the death of 
the testator. Bell y. Master in Equi- 
ty, 2 App.Cas. 560. 


Burrill, 118 N.E. 


at the time of the proceedings.’ ® 
[§ 2346] b. Transfers during Life of Decedent. 
A transfer of property during the life of decedent, 


{b] Change in federal law grant- 
ing estate refund does not permit the 
state to charge, an inheritance tax 
upon the refund as subsequently dis- 
closed assets, since the rights of the 
state are fixed at the time of the 
death of decedent. 
of Boston v. Commissioner of Corpo- 
rations and Taxation, 154 N.E. 944, 
258 Mass. 253. * 

70. Iowa.—Gilbertson v. Ballard, 
101 N.W. 108, 125 Iowa 420. 

Me.—In re Collateral Inheritance 
Tax, 34 A. 530, 88 Me. 587. 

Mo.-——In re Woestman’s Estate, 253 
Saison 

Pa.—Henise’s Estate, 12 YorkLeg. 
Rec. 164. 

S.C.—Belser vy. South Carolina Tax 
Commission, 112 S.E. 261, 120 S.C. 182. 

71. See cases infra note 72. 

72. Herriott v. Potter, 89 N.W. 91, 
115 Iowa 648; State v. Washington 
County Prob. Ct., 113 N.W. 888, 102 
Minn. 268; 
245, 143 Mo. 287, 65 Am.S.R. 653, 40 
L.R.A. 280. 

73. De Witt v. Commonwealth, 212 
S.W. 437, 184 Ky. 437; In re Sloane, 
47 N.E. 978, 154 N.Y. 109; Matter 
of. Davis, 44 N.E. 185, 149 N.Y. 539; 
In re De Cordova’s Estate, 192 N.Y.S. 
11, 199 App.Div. 492; In re Abraham, 
135_N.Y.S. 892, 151 App.Div. 442; In 
re Hosford’s Estate, 223 N.Y.S. 694, 
129 Misc. 825; In re Haley’s Hstate, 
152 N.Y.S. 732, 89 Misc. 22; In re 
Jones’ Hstate, 105 N.Y.S. 932, 54 Misc. 
205; Matter of Coogan, 59 N.Y.S. 111, 
27 Mise. 567; Heth v. Commonwealth, 
102 S.E. 66, 126 Va. 493. 

[a] Iustrations.—(1) The law in 
force at the time of the institution 
of proceedings controls the procedure 
of valuation of future and contingent 
estates. In re Sloane, 47 N.E. 978, 
154 N.Y. 109. (2) A statute which 
permits deposit of securities to cover 
a temporary tax on contingent life 
estates as well as remainders is pure- 
ly procedural, and applies to an estate 
of a decedent dying before its enact- 
ment. In re Hosford’s Estate, 223 N. 
Y.-S. 694, 129 Mise. 825. (3) The pro- 
cedure for compelling the payment of 
the inheritance tax on the stock of a 
domestic corporation from the estate 
of a nonresident owner shall be gov- 
erned by the law in force at the time 
of the institution of proceedings. De 
Witt v. Commonwealth, 212 S.W. 437, 
184 Ky. 437. 
nie te ee Embury, 45 N.Y.S, 

5 pp.Div. 218 [rev 45 N.Y.S. 
821, 20 Misc. 76]. : en's 

75. State v. Wyman, 181 N.w. 

190 Iowa 1280. ence 

[a] Reason for rule.—“The statute 
does not declare that property not 


‘previously subject to taxation shall 


be subject thereto.” State v. Wyman 
181 N.W. 472, 190 Iowa 1280, 1283)” 

76. Commonwealth v. Herbert, 103 
S.E. 645, 127 Va. 291. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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§ 2346] 


whether it is made by grant?’ or by contract,’® in 
which the beneficiary receives a vested interest in 
the property, is not subject to a subsequent transfer 
act enacted before the property vested in the pos- 
session of the beneficiary, and the fact that these 
interests might be subject to conditions or contin- 
gencies which would affect their future enjoyment 
has been held insufficient to subject such interests 
to taxation.*® An absolute transfer of property dur- 
ing the life of decedent, although made in contem- 
plation of death, is taxable according to the laws in 
force at the time of the transfer, if the transferee 
takes by virtue of such,®° but, if in such transfer the 
next of kin takes by virtue of the statute of de- 
seent and distribution, the amount of the tax is to 
be fixed by the law in force at the time of the death 


of the transferor.§1 


Reservation of life estate in grantor. 
force at the time an irrevocable transfer of property 
is made, although the income is reserved to the gran- 
tor for life, control as to the taxation of such trans- 
fer.8? Irrevocable additions to a trust fund, in which 


77. Hunt v. Wicht, 162 P. 639, 174 
Cal. 205, L.R.A.1917C 961; Common- 
wealth v. McCauley’s Ex’r, 179 S.W. 
411, 166 Ky. 450. 

78. Lewis v. Brown, 166 N.W. 99, 
182 Iowa 738: Morrow v. Denper, 133 
N.W. 729, 153 Iowa 341; Lacey v. 
»State Treasurer, 132 N.W. 843, 152 
Iowa 477; Winn v. Schenck, 110 S.W. 
827, 33 Ky.L. 615; In re Craig’s Es- 
tate, 89 N.Y.S. 971, 975, 97 App.Div. 
289 [aff 74 N.E. 1116, 181 N.Y. 551]; 
Matter of Demers, 84 N.Y.S. 1109, 41 
Mise. 473; In re White’s Estate, 23 
OhioN.P.N.S. 574. See Hill v. Treas- 
urer General, 116 N.B. 509, 227 Mass. 
331 (recognizing rule but holding that 
spouse by her actions had taken un- 
der the husband’s will, rather than 
under the antenuptial contract). But 
see Lacey v. State Treasurer, (Iowa) 
121 N.W. 179. 

[a] Reason for rule.—‘‘The under- 
lying principle which supports the tax 
is that such right [the right of suc- 
cession] is not a natural one, but is 
in fact a privilege only, and that the 
authority conferring the privilege 
may impose conditions upon its exer- 
cise. But when the privilege has 
ripened into a right it is too late to 
impose conditions of the character in 
question, and when the right is con- 
ferred by a lawfully executed grant 
or contract it is property, and not a 
privilege, and as such is protected 
from legislative encroachment by con- 
stitutional guaranties.” In re Craig’s 
Estate, 89 N.Y¥.S. 971, 975, 97 App.Div. 
289 [aff 74 N.E. 1116, 181 N.Y. 551]. 

79. Morrow v. Depper, 133 N.W. 
729, 153 lowa 341. 

ge. Cal.—Riley v. Howard, 226 P. 
393, 193 Cal. 522; Riley v. Havens, 225 
P. 275, 193 Cal. 432; In re Potter’s Es- 
tate, 204 P. 826, 188 Cal. 55; Chambers 
v. Gibb, 198 P. 1032, 186 Cal. 196; 
In re Murphy’s Estate, 190 P. 46, 182 
Cal. 740; In re Gurnsey’s Estate, 170 

E BHATT Cal.-211.- at, 
erie succession of Williams, 129 

1, 171 La. 151. 

BO in re Valentine’s Estate, 155 
N.Y.S. 53, 91 Misc. 203; In re Thomp- 
son’s Estate, 151 N.Y.S. 244, 87 Misc. 
539 [mod 153 N.Y.S. 164, 167 App. 
Div. 356, aff 111 N.E. 1101, 217 N.Y. 
609]; In re Polhemus’ Estate, 145 N. 
Y.S. 1107, 84 Misc. 332. 

Pa.—In re Oliver’s state, 117 A. 
1, 273 Pa. 400. 
5 ie aes re Thompson’s Estate, 
269 P. 103, 72 Utah 17. ; 

[a] lustrations.—(1) The law in 
force at the time a joint deposit was 
made in a bank was held to. control 
the subject of taxability of such 
transfers. In re Gurnsey’s Estate, 170 
Pp. 402, 177 Cal. 211. (2) A statutory 
provision that where more than one 
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the setflor has reserved a life estate, are governed 
by the law in force at the time they are made.$* The 
fact that there is a contingency in the transfer upon 
which the funds might revert to the grantor, such 
contingency being beyond the grantor’s control, does 
not affect the taxation of the transfer according to 
the law in force at that time.§4 
the power for the settlor to act. jointly with the 
trustee in changing the investments does not subject 
the trust to the laws in force at the time of death of 
A statute which taxes estates which 
take effect.in possession or enjoyment after the date 
of the enactment has been held to subject to taxa- 
tion those transfers in which the grantor reserved 
a life estate, if the grantor died after the date of 
the enactment.*® 


The reservation of 


Reservation of life estate, with power to revoke. 


The laws in | Where property 


power to revoke 
the law in force 
the taxation of 


transfer has been made by a decedent 
to one person the tax shall be: imposed 
upon the aggregate value of all such 
transfers, as if the property had pass- 
ed by one transfer, does not apply to 
transfers made before the date of the 
enactment. In re Potter’s Estate, 204 
P. 826, 188 Cal. 55. : 

81. In re Hawes’ Estate, 147 N.Y.S. 
329, 162 App.Div. 173; In re Valen- 
pines Estate, 155 N.Y.S. 53, 91 Misc. 


[a] Tllustration.—Under a deed of 
trust providing that the next of kin 
were to take according to the statute 
of descent and distribution, but, if the 
interest of any such were liable to 
seizure, such interest was to be held 
as a spendthrift trust, it was held 
that those next of kin whose inter- 
ests were liable to seizure took under 
the deed of trust, and the amount of 
tax was fixed by the law in force at 
the time of the execution of the trust 
deed, but those whose interests were 
not subject to seizure took by the 
statute of descent and distribution, 
and the amount of their tax was fixed 
by the law at the time of the death 
of the settlor. In re Valentine’s Hs- 
tate, 155° N.Y.S. 53, 91 Misc. 203. 

82. U.S.—Coolidge v. Long, 51 S. 
Ct. 306, 282 U.S. 582, 75 L.Ed. 562. 

Cal.—In re Brown’s Hstate, 236 P. 
144, 196 Cal. 114; Riley v. Havens, 225 
Pi 275, 193 Gal; -432** In? re- Potter's 
Estate, 204 P. 826, 188 Cal. 55; Cham- 
bers v. Gibb, 198 P. 1032, 186 Cal. 
196; In re Brix’s Estate, 186 P. 135, 
181 Cal. 667; Nickel v. State, 175 P. 
641, 179 Cal. 126; In re Felton’s Es- 
tate, 169 P. 392, 176 Cal. 663. 

Conn.—Blodgett v. Union & New 
Haven Trust Co., 116 A. 908, 97 Conn. 
405. 

Del.— Brown v. Pennsylvania Co. 
for’ Insurances on Lives and Granting 
Annuities, 126 A. 715, 32 Del. 525. 

Mass.—Welch vy. Stevens, 104 N.E. 
726, 217 Mass. 348. 

N.Y.—In re Webber, 136 N.Y.S. 83, 
151 App.Div. 539; Matter of Edgerton, 
54 N.Y.S. 700, 35 App.Div. 129; In re 
Harris’ Estate, 240 N.Y.S. 706, 135 
Misc. 658; In re Meehan’s Hstate, 166 
N.Y.S. 623, 100 Misc. 246; In re Mes- 
erole’s Estate, 162 N.Y.S. 414, 98 Mise. 
105. 

Pa.—In re Houston’s Estate, 120 A. 
267, 276 Pa. 330. 

See People v. Carpenter, 106 N.E. 
302, 264 Ill. 400 (holding that the 
trust should not be taxed by the law 
in force at the time of the death of 
settlor). 

[a] Reason for rule.—‘‘Where the 
trust deed was made and delivered, 
without reserving any right to change 
the same, the right of succession be- 
came fixed, and it is this right of suc- 


is transferred during the life of 


the donor, who reserves the income for life, with 


or alter the terms of the transfer, 
at the death of the donor governs 
the transfer.*7 A reservation in 


\ 
cession, and not the property, which 
is the subject of this tax.” In re 
Webber, 136 N.Y.S. 83, 85, 151 App. 
Div. 539. P 

[b] Trust settlement broken at 
death of grantor.—Where a wife re- 
covered her half-interest in commu- 
nity property which had been placed 
in a trust by the husband without her 
consent, as required by statute, the 
wife took her interest as of the time 
of the death of the husband, and the 
taxation was governed by the laws 
in force at that time. McDougald v. 
First Federal Trust Co., 199 P. 11, 186 
Cal. 243. 

83. In re Harris’ Estate, 240 N.Y.S. 
706, 135 Misc. 658. 

84. Blodgett v. Union & New Ha- 
ven Trust Co., 116 A. 908, 97 Conn. 
404; In re Schweinert’s Hstate, 234 N. 
Y.S. 307, 133 Misc. 762. 

85. In re Houston’s Estate, 120 A. 
267, 276 Pa. 330. 

86. People v. Northern Trust Co., 
161 N.E. 525, 330 Iil. 238; People v. 
McCormick, 158 N.E. 861, 327 Ill. 547; 
Crocker v. Shaw, 54 N.E. 549, 174 
Mass. 266; American Board of Com’rs 
for Foreign Missions vy. Bugbee, 118 
A. 700, 98 N.J.Law 84; Carter v. Bug- 
bee, 103 A. 818, 91 N.J.Law 438; In re 
Wallace’s Estate, 282 P. 760, 131 Or. 
597. See People v. Carpenter, 106 N. 
BE. 302, 264 Ill. 400 (holding a contin- 
gent interest taxable, when the con- 
tingency was the survival of the re- 
mainderman after the grantor). 

[a] Enjoyment of interest post- 
poned.——Where the income from the 
fund is to accumulate until the time 
of distribution, and then to be given 
to the beneficiaries, the beneficial en- 
joyment is considered as invested at 
the time of the transfer, but post- 
poned; consequently, the law in force 
at the time of the transfer applies. 
People v. Northern Trust Co., 161 N. 
E..525, 330 Ill. 238. 

Validity of statutes taxing at death 
of grantor see infra § 2392. 

87. Matter of Dana Co., 109 N.E. 
557, 215 N.Y. 461; In re Schmidlapp’s 
Estate, 196 N.Y.S. 108, 119 Mise. 215 
[aff 199 N.Y.S. 948, 206 App.Div. 689 
(aff 140 N.E. 697, 236 N.Y. 278)]; 
Lines’ Estate, 26 A. 728, 155 Pa. 378. 

[a] Reason for rule-—The execu- 
tion of such a deed is ineffective to 
clothe the donee with any right en- 
forcible against the resistance either 
of the donor himself or of his person- 
al representatives until the deed has 
been followed by death and the elec- 
tion to leave it unrevoked. Until then, 
any right that is acquired is imper- 
fect and inchoate. The operative 
events that fill out the measure or 
contract of a right are in a very real 
sense the events that fix the moment 
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the deed of trust that the settlor could terminate 
the trust if the trustees died without appointing 
their suecessors has been held to render the trust 
revocable and the laws in force at the death of the 
settlor were held to apply.*® 

Reservation in grantor of power to revoke. Where 
the donor reserves power to revoke the transfer, but 
reserves no income from the property, the laws in 
force at the time of the transfer govern taxability, 
if the transfer is in fact not revoked.*® 

[§ 2347] c. Estates in Remainder; Contingent In- 
terests. In the absence of a statute to the contrary, 
the taxability and amount of the tax on a contin- 
gent®® or vested®! interest in remainder are con- 
trolled by the law in force at the time of the death 
of the testator.°2 A statute which is not expressly 
retroactive does not subject to taxation remainders 
or interests which are vested absolutely,®* or vested 
subject to be divested, which event does not occur,®* 
prior to such statute, although the remaindermen do 
not come into possession until after the enactment. 

[§ 2348] d. Exercise of Power. Where property 
is left by will to a trustee with power of appoint- 
ment, and the appointees take as under the will of 
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the donor of the power,®® the inheritance or succes- 
sion tax in force at that time governs the taxabil- 
ity of the interests.taken.°* In the absence of a 
statute to the contrary, if the power of appointment 
is created before the enactment of an inheritance 
or transfer tax, the exercise of the power thereafter 
is not taxable.®7 In some states there are statutes 
which tax the exercise of the power of appoint- 
ment,?® and under such a statute, if the beneficiaries 
receive by virtue of the exercise of the power, the 
transfer is taxable although the creation of the pow- 
er was before the date of the enactment, whether 
the power was exercised in a will®® or by deed. 
However, the exercise of the power is not taxable if 
it appoints those to receive who had a vested inter- 
est in the property subject to be divested by the 
power of appointment,” and this rule applies as to 
the share given such designated persons notwith- 
standing a valid disposition by the donee of the 
power of a part of the trust estate to third persons 
entitled solely through such disposition.® 

[§ 2349] e. Joint Tenancies; Estates by Entirety. 
Under statutes which impose a tax upon the succes- 
sion of property taken by the survivor of a joint 


of its creation.” In re Schmidlapp’s 
Estate, 140 N.E. 697, 699, 236 N.Y. 
278. 

88. In re Garria’s Estate, 170 N.Y. 
S. 980, 1838 App.Div. 712 [rev 167 N. 
Y.S. 168, 101 Misc. 387]. 

89. In re Miller’s Estate, 140 N.E. 
701, 236 N.Y. 290; In re Bower’s Es- 
tate, 132 N.E. 910, 231 N.Y. 613; In re 
Masury’s Estate, 53 N.E. 1127, 159 
N.Y. 532; In re Carnegie’s Estate, 196 
INGY:.S: 306) 203)) App. Div.” 915°) In: re 
Schnell’s Estate, 234 N.Y.S. 305, 134 
Misc. 242; In re Votichenko’s Estate, 
234 N.Y.S. 304, 1384 Misc. 241; In re 
Schweinert’s Estate, 234 N.Y.S. 307, 
133 Misc. 762. 

[a] No benefit to settlor by altera- 
tion.— A trust agreement which pro- 
vided that the income was to be paid 
to the beneficiary, but the settlor 
should have power to change or 
amend the terms of the agreement in 
any way except that he could not per- 
sonally benefit or profit thereby, is 
taxable according to the laws as of 
the date of the execution of the deed 
of trust. In re Smith’s Estate, 240 N. 
Y.S. 405, 136 Misc. 335. 

90. In re Hunt’s Estate, 160 N.Y.S. 
383, 96 Misc. 399. 

91. State v. Safe Deposit & Trust 
Co. of Baltimore, 103 A. 435, 182 Md. 
251; In re Goldenberg’s Estate, 176 
N.Y.S. 201, 187 App.Div. 692; In re 
Meyer’s Estate, 82 N.Y.S. 329, 83 App. 
Div. 386. 

[a] Tllustration.—The tax at the 
time of the death of the testator, 
which was two and one half per cent, 
was the proper one to levy and not 
five per cent which was the rate when 
the estate vested in possession. State 
v. Safe Deposit & Trust Co. of Balti- 
more, 103 A. 435, 132 Md. 251. 

{b] Unrestricted right to dispose 
of the property in any manner given 
to the wife by the husband’s will, 
with a gift over in remainder to their 
children in case she did not dispose 
of the property, gives the wife a fee 
simple, and if she fails to dispose of 
the property the children take from 
her and the interests so taken are tax- 
able according to the law in force at 
the time of the death of the wife. 
Com. v. Stoll, 114 S.W. 279, 116 S.W. 
687, 132 Ky. 234. 

92. Validity of retroactive tax 
laws see infra § 2390. 

93. Mich.—Miller v. McLaughlin, 
104 N.W. 777, 141 Mich. 425. 

N.Y.—Matter of Gibson, 51 N.E. 
1090, 157 N.Y. 680; Matter of Seaman, 
41 N.E. 401, 147 N.Y. 69; In re Smith, 
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| Co. v. Wainwright, 


135 N.Y.S. 240, 150 App.Div. 805; In 
re Haggerty, 112 N.Y.S. 1017, 128 App. 
Div. 479 [aff 87 N.E. 1120, 194 N.Y. 
550 mem]; In re Backhouse, 96 N.Y. 
S. 466, 110 App.Div. 737 [aff 77 N.E. 
1181, 185 N.Y. 544 mem]; In re Wall’s 
Estate, 245 N.Y.S. 310, 188 Mise. 213. 

Ohio.—Eury v. State, 74 N.E. 650, 
72 OhioSt. 448; In re Bushnell’s Es- 
tate, 2 OhioN.P.N.S. 673. 

Pa.—In re Gilmer’s Estate, 26 Pa. 
Dist. 949. 

Va.—Commonwealth vy. Herbert, 103 
S.E. 645, 127 Va. 291; Commonwealth 
v. Wellford, 76 S.E. 917, 114 Va. 372, 
44 L.R.A.N.S. 419. 

[a] Reason for rule.—‘“‘The tax is 
not upon the property which is trans- 
ferred, but upon the right of succes- 
sion which passes to the successor.” 
Matter of Seaman, 41 N.E. 401, 147 N. 
Nip 09) clas 

94. Matter of Lansing, 74 N.E. 882, 
182 N.Y. 238; Matter of Seaman, 41 
N.E. 401, 147 N.Y. 69; Matter of Chap- 
man, 117 N.Y.S. 679, 133 App.Div. 339, 
340 [aff 115 N.Y.S. 981, 61 Misc. 594]; 
Matter of Haggerty, 112 N.Y.S. 1017, 
128 App.Div. 479; Matter of Spencer, 
107 N.Y.S. 543, 119 App.Div. 884; Mat- 
ter of Langdon, 43 N.Y.S. 419, 11 App. 
Div. 220 [aff 46 N.E. 1034, 153 N.Y. 
6]; In re Haight, 136 N.Y.S. 952, 76 
Misc. 382; Matter of Travis, 44 N.Y. 
S. 349, 19 Misc. 393; Columbia Trust 
166° N.Y.S: 523; 
Matter of Hitchins, 89 N.Y.S. 472 [aff 
92 N.Y.S. 1128, 101 App.Div. 612, aff 
74 N.E. 1118, 181 N.Y. 553]. 

[a] Illustration.—Where the life 
tenant has power to dispose of the 
property in his will, but in default of 
such disposition to certain persons, on 
failure of the life tenant to dispose 
of the property, the remaindermen 
take under the original will, and are 
controlled by the laws as of that time. 
Matter of Langdon, 43 N.Y.S. 419, 11 
App.Div. 220 [aff 46 N.E. 1034, 153 
N.Y. 6]. 

[b] Leading case.—Matter of Sea- 
man, 41 N.E. 401, 147 N.Y. 69. 

{c] In Illinois a vested in interest 
estate subject to be divested was not 
taxable until it became indefeasible; 
consequently, a repeal of the statute 
levying the tax on interests so held, 
without a saving clause, released all 
power of the state to collect the tax 
on such estates which had not become 
indefeasible before the repeal of the 
act, People v. Carpenter, 113 N.E. 
135. 274 Ill. 103. 

95. See infra § 2493. 


96. In re Stewart, 30 N.B. 184, 121 
N.Y. 274, 14 L.R.A. 836. 

97. Del.—Highfield v. Delaware 
Trust Co., 152 A. 117 [aff 152 A. 124]. 

Iowa.—In re Higgins’ Hstate, 189 
N.W. 752, 194 Iowa 369. 

Kan.—State v. United States Trust 
Co., of New York, 163 P. 156, 99 Kan. 
841, L.R.A.1917C 975. 

N.Y.—Matter of Harbeck, 55 N.E. 
850, 161 N.Y. 211. 

Pa.—Com. v. Taylor, 3 Pa.Dist.&Co. 
306; Powers’ Est., 2 Pa.Dist.&Co. 461. 

[a] Reason for rule.—‘‘Those who 
take under a power of appointment, 
take as if their names were in the 
grant of the power.” Matter of Har- 
beck, 55 N.E. 850, 161 N.Y. 211, 218. 

98. See statutory provisions. 

99. In re Slosson’s Estate, 110 N. 
E. 166, 216 N.Y. 79; Matter of De- 
lano, 68 N.E. 871, 176 N.Y. 486, 64 L. 
R.A. 279; Matter of Dows, 60 N.E. 
439, 167 N.Y. 231, 88 Am.S.R. 508, 52 
L.R.A. 435; In re Fearing’s Estate, 
123 N.Y.S. 396, 138 App.Div. 881 [aff 
93 N.E. 956, 200 N.Y. 340]; Matter, of 
Buckingham, 94 N.Y.S. 130, 106 App. 
Div. 19; Matter of Walworth, 72 N.Y. 
S. 984, 66 App.Div. 174; Matter of 
Vanderbilt, 63 N.Y.S. 1079, 50 App. 
Div. 249; In re Putnam’s Estate, 217 
N.Y.S. 700, 127 Misc. 799 [rev 220 
N.Y.S. 439, 220 App.Div. 34]; Matter 
of Kissel, 121 N.Y.S. 1088, 65 Misc. 
444; Matter of Lewis, 113 N.Y.S. 1112, 
60 Misc. 644; Montague v. State, 157 
N.W. 508, 163 Wis. 58; In re Love- 
lace, 4 DeG.&J. 340, 61 Eng.Ch. 267, 
45 Reprint 131. 

1. In re Wendel’s Estate, 119 N.E. 
879, 223°N.Y. 433, 5 A.G-R. 177. 

2. Matter of Lansing, 74 N.E. 882, 
182 N.Y. 238; In re Hoffman’s Estate, 
146 N.Y.S. 898, 161 App.Div. 836 [aff 
106 N.E. 1034, 212 N.Y. 604]; In re 
Chapman, 117 N.Y.S. 679, 1383 App. 
Div. 337 [appeal dism 90 N.E. 1157, 
196 N.Y. 561]; Matter of Haggerty, 
UL VON. NESS oe DOR 128 capping 3479: 
In re Ripley, 106 N.Y.S. 844, 122 App. 
Div. 419 [aff 84 N.E. 1120, 192 N.Y. 
536 mem]; Matter of Spencer, 107 
N.Y.S. 543, 119 App.Div. 884; Matter 
Se eee 136 N.Y.S. 952, 76 Misc. 

“The exercise of a power which 
leaves everything as it was before is 
a mere form, with no _ substance.” 
Matter of Lansing, 74 N.E. 882, 884, 
182 N.Y. 238. 

3. In re Slosson’s Estate, 110 N. 
E, 166, 216 N.Y. 79; In re Ripley, 106 
N.Y.S. 844, 122 App.Div. 419 [aff 84 
N.E. 1120, 192 N.Y. 586 mem]. 
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tenancy, or an estate in entirety, it has been held 
_ that the part of the estate which passes to the sur- 
vivor will be subject to the tax, although the right 
of survivorship was created prior to its enactment,* 
unless excepted by the statute.* However as to tax- 
ation based on survivorship in the case of joint ten- 
ancies and similar estates or holdings created prior 
to the enactment of a statute which imposes the 
tax as though the whole belonged absolutely to de- 
cedent, where one of the tenants or owners dies 
after such enactment, a distinction has been made 
between tenancies by the entirety and joint tenancies 
in holding that in the case of a tenancy by the en- 
tirety no tax is payable,® whereas, in the case of a 
joint tenancy, a tax based on the value of decedent’s 
proportionate share is payable,’ but it has been 
held, where a husband placed title in a chose in ac- 
tion in the joint names of self and wife, that the 


4 Marble v. Jackson, 139 N.E. 
442, 245 Mass. 504; Tax Commission 
of Ohio v. Hutchison, 166 N.E. 352, 
120 OhioSt. 361; In re Ray’s Will, 205 
N.W. 917, 188 Wis. 180. 

5. Commonwealth We Merritt’s 
Ex’r, 276 S.W. 802, 210 Ky. 779. 

6 In re Dunn's Estate, 141 N.E. 
$15, 2386 N.Y. 461 [rev on other 
grounds 199 N.Y.S. 673, 205 App.Div. 
407 (aff 193 N.Y.S. 919, 118 Misc. 
426)]; In re Lyon’s Bstate, 135 N.E. 
247, 233 N.Y. 208. But see In re Moe- 
bus’ Estate, 165 N.Y.S. 887, 178 App. 
Div. 709; In re Greim’s Hstate, 183 
N.Y.S. 149; In re Koch’s Estate, 192 
N.Y.S. 205, 117 Mise. 277 (all holding 
that a tax based on one half the val- 
ue of the real property held by ten- 
ants by the entirety was payable). 

“This estate by the entirety with 
all its incidents was vested .. . 
[prior to the enactment of the stat- 
ute]. What was then acquired may 
not subsequently be diminished by a 
tax upon that acquisition. As there 
was no transfer after . . . [the 
enactment of the statute] there can 
be no tax.” Matter of Lyon, 135 N.E. 
247, 2838 N.Y, 208, 212, 

“The fee in the former class of ti- 
tles [tenancies by the entirety] was 
indivisible, was vested in both hus- 
band and wife at the time of acquisi- 
tion, and . . . when acquired pri- 
or to the 1916 amendment, the trans- 
fer was wholly exempt, if the death 
of one of the tenants occurred after 
that amendment.” In re Riker’s Es- 
tate, 199 N.Y.S. 903, 121 Misc. 11; 
In re Riker’s Estate, 199 N-Y.S. 9038, 
121 Misc. 11. 

Validity of statute see infra § 2394. 

7. In re McKelway’s Estate, 116 
Ney 46s oA OeON Wn LO revo. Lor Co 
1143; In re Carnegie’s Estate, 191 
N.Y.S. 753, 117 Misc. 806. See In re 
Kelley’s Estate, 188 N.Y.S. 191, 115 
Mise. 357 (recognizing rule). 

[a] Real property.—Real estate 
acquired by joint tenants prior to the 
amendment of Tax Law, § 220 subd 7, 
by L. (1916) c 328 § 83 providing that 
joint property is subject to the trans- 
fer tax in the Same manner as though 
the whole property belonged abso- 
lutely to the deceased tenant, is sub- 
ject to the transfer tax on an undi- 
vided half of its value on the death 
of one of the joint tenants subsequent 
to the amendment. In re Riker’s Es- 
tate, 199 N.Y.S. 903, 121 Misc. 11. 

[b] Personal property.—(1) Rule 
applied under Tax L. § 220, subd 7, 
added by L. (1915) c 664, where per- 
sonal property had been held by hus- 
band and wife as joint tenants, in 
holding that a tax was payable, based 
on one half the value of such person- 
al property. Jn re Koch's Estate, 192 
N.Y.S. 205, 117 Misc. 277; In re Kel- 
ley’s Hstate, 188 N.Y.S. 191, 115 Mise. 
357. But see In re Wintjen’s Estate, 
165 N.Y.S. 927, 99 Misc. 471 (holding 
the entire property subject to the 
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tax). (2) More specifically the rule 
has been recognized or applied to a 
bank account held in the names of 
two persons, in holding the tax pay- 
able in respect of one half the ac- 
count (In re Horler’s Estate, 168 N.Y. 
S. 221, 180 App.Div. 608 [rev In re 
Horler’s Hstate, 161 N.Y.S. 957, 97 
Misc. 587]; In re Lydig’s Estate, 184 
N.Y.S. 542, 113 Misc. 263. Contra In 
re Maguire’s Estate, 165 N.Y.S. 1067, 
99 Misc. 466) (3) as, for example, an 
account in the name of husband and 
wife (In re Moebus’ Estate, 165 N.Y. 
S. 887, 178 App.Div. 709). (4) A like 
rule has been applied in respect of 
securities held jointly by two per- 
sons (In re Weissbach’s Estate, 183 
N.Y.S. 771, 111 Misc. 501) (5) as, for 
example, by husband and wife (In re 
McKelway’s Estate, 116 N.E. 348, 221 
NEY lb wR ACL OL. UT As es In re 
Horler’s Estate, 168 N.Y.S. 221, 180 
App.Div. 608; In re Moebus’ Estate, 
165 N.Y.S. 887, 178 App.Div. 709; In 
re Teller’s Estate, 165 N.Y.S. 517, 178 
App.Div. 450 [rev 161 N.Y.S. 1110]; 
In re Perry’s Estate, 171 N.Y.S. 188, 
104 Mise. 115). (6) In such case 
the surviving wife’s interest in se- 
curities owned by herself and hus- 
band as joint tenants was not taxable 
on the husband’s death. In re McKel- 
way’s Estate, 116 N.E. 348, 221 N.Y. 
15, L.R.A.1917E 1143. 

[ec] Donative character of interest 
and contribution by survivor.—(1) 
Under Tax L. § 220 subd 7, as amend- 
ed by L. (1916) ec 323 § 83, according 
to some cases, the fact that deceased 
did not contribute to the acquisition 
of the personal property held under a 
joint tenancy did not prevent taxation 
of one half. In re Horler’s Estate, 
168 N.Y.S. 221, 180 App.Div. 608; In 
re Koch’s Estate, 192 N.Y.S. 205, 117 
Misc. 277. (2) A contrary view was 
taken, however, in holding that, where 
a bank depositor, for the sole*purpose 
of having another person withdraw 
money for the needs of such deposi- 
tor, deposited his money in a joint ac- 
count in the names of such depositor 
and such other person, no part of 
such account on the death of such 
other person was subject to a trans- 
fer tax under Tax L. § 220 subd 7, 
added by L. (1915) ec 664. In re Van 
Vranken’s Estate, 179 N.Y.S. 752, 110 
Misc. 84. 

8. Inre Kane’s Estate, 160 N.E. 17, 
247 INDY 219, 

[a] Reason for rule.—‘‘A husband 
who puts the title to a chose in ac- 
tion in the name of himself and wife 
jointly does not create a joint tenancy 
in the strict sense. The right of sur- 
vivorship attaches if title is retained 
till his death, but he may defeat it 
altogether if he disposes of the prop- 
erty by conveyance taking effect dur- 
ing his life.” In re Kane’s Estate, 159 
N.E. 410, 246 N.Y. 498, 504. 

9. In re Kelley’s Estate, 188 N.Y. 
S. 191, 115 Misc.-857; In re Cossitt’s 
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wife took the whole title on his death and was 
within the transfer law in force at that time,’ and 
also that the statute was operative in full force in 
respect of tenancies or holdings within its provisions, 
which were created after the enactment of the stat- 
ute, notwithstanding the moneys used to purchase 
the property involved were the proceeds of property 
held under a joint tenancy created prior to the en- 
actment of such statute.® 
[§ 2350] f. Exemptions. 
that the law in force at the time the transfer is 
made, or at the death of decedent, controls as to 
exemptions,® that is, a nonretroactive amendment 
to an inheritance tax act granting or increasing ex- 
emptions will not affect the taxation of transfers or 
estates passing prior to the enactment of the amend- 
ment;*? and, conversely, a nonretroactive amend- 
ment abolishing or limiting exemptions will not sub- 


It is the general rule 


Estate, 198 N.Y.S. 560, 204 App.Div. 
545 [aff 142 N.E. 268, 236 N.Y. 524]. 
10. See cases infra notes 11, 12. 
11. Cal.—Chambers v. Gibb, 198 P. 

1032, 186 Cal 196. 

Ga.—Lockhart v. State, 137 S.E. 
549, 164 Ga. 14 [answers to certified 
questions conformed to 137 S.E. 800, 
36 Ga.App. 614]. 

I11.—Connell v. Crosby, 71 N.E. 350, 
210 Ill. 880; Provident Hospital, etc., 
Assoc. v. People, 64 N.E. 1031, 198 
Til. 495. 

Ky.—State Tax Commission y. Net- 
Polos Hix’r, 11 S.W.(2d) 84, 226 Ky. 

Md.—Dryden v. Baltimore Trust 
Co., 146 A. 752, 157 Md. 559. 

Mass.—Howe v. Howe, 61 N.E. 225, 
179 Mass. 546, 55 L.R.A. 626. 

Miss.—Hodges v. Inman, 115 So. 
893, 149 Miss. 785. 

N.Y.—Sherrill v. Christ Church, 25 
N.E: 50, 121 N.Y. 701; Matter of Mil- 
ler, 18 N.E. 139, 110 N.Y. 216; Matter 
of Wolfe, 21 N.Y.S. 515, 522, 66 Hun 
396, 29 Abb.N.Cas. 381; Matter of 
Kemeys, 9 N.Y.S. 182, 56 Hun 119. 

Va.— Gregory v. Commonwealth, 
155 S.E. 640; Moore v. Common- 
wealth, 155 S.E. 635. 

[a] Reason for rule.—‘‘There is 
nothing in the language of the amend- 
ment to indicate a legislative intent 
that it should have a retroactive ef- 
fect. Like all other statutes, in the 
absence of such language it must be 
treated as prospective.” Provident 
Hospital, etc., Assoc. v. People, 64 N. 
BE. 1031, 198 Ill. 495, 498. 

[b] TIllustration.—Where the law 
in force at ‘the death of decedent pro- 
vided that all income from, or in- 
crease in value of, the estate after the 
death of decedent, but prior to dis- 
tribution, should be taxable with the 
corpus of the estate, but before the 
distribution the law was changed so 
that after the date of its enactment 
such income or increase in value 
should not be taxable, it was proper 
for the state to tax all income and 
increases in value of the estate which 
accrued before the date of the enact- 
ment of the amendment, but it could 
not tax Such means or increases oc- 
curring after that date but before the 
final distribution. Dryden v. Balti- 
more Trust Co., 146 A. 752, 157 Md. 


Soo. 

[ec] In Pennsylvania, under a stat- 
ute which provided that the inherit- 
ance tax should not be payable until 
a year after the death of decedent, or 
until a remainderman came into pos- 
session, it has been held that an 
amendment granting certain exemp- 
tions, without an express provision 
reserving to the state the right to col- 
lect the tax from estates passing from 
decedents who died before its passage, 
released all power of the state to col- 
lect such taxes from bequests falling 
within the exemptions, when decedent 
died prior to, but the date of payment 
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yect to taxation such transfers or bequests which 
were exempt and the tax accrued thereon before the 
date of the enactment of the amendment,'’ but a 
retroactive amendment granting exemptions has been 
held to release from taxation transfers or bequests 
falling within the exempt group, although the trans- 
fer or death of decedent was prior to the date of 
its enactment.1* The character of the property has 
been held to become fixed as of the time of the 
death of decedent;14 accordingly, if the nature of 
the property is such as to be exempt at the death 
of decedent,'® the fact that it must subsequently be 
changed into property which is not exempt does not 
render it subject to taxation.?® 

[§ 2351] g. Status of Property. The status of 
the property at the instant of death must govern 
the question of tax, both as’to liability and amount.** 

_[§ 2352] h. Retroactive Operation of Statute.*® 
A statute should be considered as’ prospective in its 
operation, whether it enacts,1®° amends,*® or re- 
peals?1 an inheritance tax, unless the language of 
the statute clearly demands or expresses that it shall 
have a retroactive effect, and in case of doubt the 
law will be construed against the taxing power.?? 
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Tt has been held that a provision in a statute that 
it shall apply to all estates “passing,”?* or that it 
shall be operative “from and after the passage of 
this act,”2* indicates a legislative intent that the 
statute should be prospective only, and that such 
statutes do not apply to estates of decedents who 
died prior to that date. A statute extending the 
time limit of the inheritance tax lien, which provided 
that the “act shall be construed as having been in 
effect as of the original enactment of the inherit- 
ance tax law” has been held retroactive.?®> <A stat- 
ute which imposes a tax on all legacies which are 
retained and not paid, delivered, or discharged be- 
fore the date of enactment, has been held retroac- 
tive and subjects to the tax estates which fall within 
the statute, although decedent died before that 
date,2° but a payment into court for the accountant- 
general to hold in trust for contingent remainder- 
men is sufficient payment before the date of the en- 
actment.?* 

[§ 2353] C. Power To Impose*?8—1. In General. 


_ While authority therefor may be found in constitu- 


tional provisions,?® it is well settled that, in the 
absence of some constitutional inhibition, the legis- 


Was subsequent to, the date of the 
passage of the amendment, on the 
grounds that the state had no right 
of action when the law was changed 
and that its inchoate right could be 
preserved only by. an express provyl- 
sion in the repealing act. In re 
Fronefield’s Estate, 30 Pa.Dist. 537; 
In re Lloyd’s Est., 15 Pa.Dist. 932. 

12. Carter v. Whitcomb, 69 A. 779, 
74 .N.H. 482, 17 L.R.A.N.S. 7338; Mat- 
ter of Vanderbilt, 74 N.Y.S. 450, 68 
App.Div. 27 [mod on other grounds 
64 N.E. 782, 172 N.Y. 69]. 

{a] Will executed prior to act.— 
The fact that the will was executed 
prior to the enactment of a statute 
granting certain exemptions will not 
prevent the allowance of the exemp- 
tions. In re Tax on Bequests for Care 
of Cemetery, 14 Pa.Dist. 470; In re 
Graveyard Taxation, 30 Pa.Co. 369. 

13. Fisher v. Brucker, 41 F.(2d) 
774; Heald v. Johnson, 216 N.W. 772, 
204 Iowa 1067; Roman Catholic 
Church of the ‘Transfiguration v. 
Niles, 33 N.Y.S. 243, 86 Hun 221. 

fa] MIllustration.—It was improper 
to collect the tax upon such bequests 
as fell within a retroactive amend- 
ment granting exemptions to all char- 
itable bequests upon which the tax 
had not been paid. Heald v. Johnson, 
216 N.W. 772, 204 Iowa 1067. 

Validity of retroactive amendments 
see infra §§ 2390, 2395. 

14. See cases infra note 16. 

15. See infra §§ 2524-2534. 

16. Becker’s Succession, 43 So. 701, 
118 La. 1056. 

{a] Wlustration.—Under a statute 
which exempted all real property up- 
on which the property taxes had been 
paid, the fact that it was necessary to 
sell such property to pay a legacy did 
not subject the proceeds to inherit- 
ance taxation. Becker’s Succession, 
43 So. 701, 118 La. 1056. 

17. In re EHasby’s Estate, 131 A. 
652, 285 Pa. 60; In re Handley’s Es- 
tate, 37 A. 587,:181 Pa.. 339. 

[a] Tllustration.—The status of 
property as intangible personal prop- 
erty of a nonresident is fixed at the 
time of the death of decedent. In re 
Easby’s Hstate, 131 A. 652, 285 Pa. 60. 

18. Retroactive operation of stat- 
borg generally see Statutes §§ 690-— 

Retroactive repeal of reciprocal ex- 
emption provisions see infra § 2400. 

Validity of statutes operating re- 
troactively see infra § 2390. 


What law governs as to time see 
supra § 2345. ; 

19. Iowa.—Lacey v. State Treasur- 
er, 132 N.W. 843, 152 Iowa 477; Gil- 
bertson v. Ballard, 101 N.W. 108, 125 
Iowa 420. 

La.—Westfeld’s Succession, 48 So. 
281, 122 La. 836; Deyraud’s Succes- 
sion, 9 Rob. 857; Oyon’s Succession, 
6 Rob. 504, 41 Am.D. 274 

Me.—In re Collateral 
Tax, 34 A. 530, 88 Me. 587. 

N.Y.—Matter of Hendricks, 3 N.Y. 
S. 281, 1 ConnolySurr. 301. 

Ohio.—In re Bushnell’s Estate, 2 
OhioN.P. 673. 

Va.—Commonwealth v. Herbert, 
103 S.E. 645, 127 Va. 291; Common- 
wealth v. Willford, 76 S.E. 917, 114 
Va. 372, 44 L.R.A.N.S. 419. 

20. Conn.—Blodgett v. Union & 
New Haven Trust Co., 116 A. 908, 97 
Conn. 405. 

Ill—Provident Hospital, etc., As- 
aac v. People, 64 N.E. 1031, 198 Ill. 

Iowa.—State v. Wyman, 181 N.W. 
472, 190 Iowa 1280; Lewis v. Brown, 
166 N.W. 99, 182 Iowa 738. Z 

Mass.—Howe vy. Howe, 61 N.E. 225, 
179 Mass. 546, 55 L.R.A. 626. 

N.Y.—Sherrill v. Christ Church, 25 
N.E. 50, 121 N.Y. 701; Matter of Mil- 
ler, 18 N.E. 139, 110 N.Y. 216. 

Pa.—In re Oliver’s Estate, 117 A. 
81, 273 Pa. 400. 

Va.—Moore vy. Commonwealth, 155 
CRORE Geis 

21. Chambers v. Gibb, 198 P. 1082, 
186 Cal. 196. 

22. Brown v. Pennsylvania Co. for 
Insurances on Lives and Granting An- 
nuities, 126 A. 715, 32 Del. 525. 

23. Commonwealth vy. Taylor, 3 Pa. 
Dist.&Co. 306, 310. 

“The present tense is used in the 
verb pass, and, therefore, the act can- 
not be retroactive and does not apply 
to estates that were transferred or 
which passed by will or otherwise 
before the passage of the act.” Com- 
monwealth vy. Taylor, supra. 

24 McAlpin v. Davant, 136 S.B. 
83, 168 Ga. 309. 
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25. Riley v. Havens, 225 P. 275, 193 
Cal. 432. 
26. Ring v. Jarman, L. R. 14 Eq. 


357; Wilcox v. Smith, 4 Drew. 40, 62 
Reprint 16; Atty.-Gen. vy. Gardner, 
1 H.&C,. 639, 158 Reprint 1040; Atty.- 
Gen. v. Middleton, 3 H.&N. 125, 157 
Reprint 413; Atty.-Gen. v. Fitzjohn, 
2 HL&N. 465, 157 Reprint 192; Atty.- 
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Gen. v. Manners, 1 Price 411, 145 Re- 
print 1446; Atty.-Gen. v. Wood, 
Y.&J. 290, 148 Reprint 928. 

fa] Tustrations.—(1) Property 
held by trustees for remaindermen is 
not a payment or discharge; conse- 
quently, the payment of the legacy by 
the trustee is taxable. Atty.-Gen. v. 
Wood, 2 Y.&J. 290, 148 Reprint 928. 
(2) Where the executor is to invest 
the funds:and pay the income to the 
life tenant, and on the termination of 
the life estate turn the funds over to 
the remaindermen, the transfer of the 
funds to the remaindermen is taxable. 
Atty.-Gen. v. Manners, 1 Price 411, 
145 Reprint 1446. (3) The contingent 
remainder is taxable where the con- 
tingency is ‘the death of the first tak- 
er, which event occurs after the date 
of the enactment. Ring v. Jarman, 
L. R. 14 Eq. 357. (4) A vested re- 
mainder is taxable when the event 
which brings the remainderman into 
possession is the death of the life 
tenant after the date of passage of 
the act. Atty.-Gen. v. Fitzjohn, 2 H. 
& N. 465, 157 Reprint 192. (5) The 
succession of an heir in. a fee tail is 
taxable on the death of the parent, 
although the heir takes by virtue of a 
setthement made prior to the enact- 
ment of the act. Wilcox v. Smith, 4 
Drew. 40, 62 Reprint 16. 

27. Coombe y. Trist, 1 Myl.&C. 69, 
13 Eng.Ch. 69, 40 Reprint 302. 

28. Power of state to impose pen- 
alties in nature of taxes on estate be- 
cause of decedent’s failure to list 
property for taxation see infra § 2382. 

29. Minot v. Winthrop, 38 N.E. 512, 
162 Mass. 113, 26 L.R.A, 259; In re 
Harkness’ Hstate, 204 P. 911, 83 Okl. 
107, 42 A.L.R. 399. 

[a] Inheritance as commodity.— 
Within the meaning of the constitu- 
tion of Massachusetts, authorizing 
the imposition of excise taxes on 
“commodities,” ithe privilege of trans- 
mitting and receiving property, on the 
death of the owner, by will or de- 
scent, is a commodity. Coolidge v. 
Commissioner of Corporations and 
Taxation, 167 N.E. 757 [rev on other 
grounds 51 8.Ct. 306, 282 U.S. 582, 75 
L.Ed. 562]; Saltonstall v. Treasurer 
and Receiver General, 153 N.H. 4, 256 
Mass. 519 [aff 48 S.Ct. 225, 276 U.S. 
260, 72 L.Ed. 565]; Magee v. Treas- 
urer and Receiver General, 153 N.E. 
1, 256 Mass. 512; Minot v. Winthrop, 
eo 512, 162 Mass. 113, 26 L.R.A. 

oJ. 
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lature has inherent power to impose taxes of the 
nature here considered without express constitu- 
tional authorization being necessary therefor.?° 
Much judicial language containing the suggestion 
that such power is almost unlimited is to the effect 
that the power rests on the principle that, since the 
rights to receive or transmit property are not nat- 
ural rights but are creatures of the legislature, they 
are completely subject to taxation and control by 
the authority which created them;*! and even where 
such rights are regarded as natural rights so that 
they may not be confiscated or taxed out of exist- 


30. Ark.—State v. Boney, 245 S.W. 
315, 156 Ark. 169; In re Clarkson’s 
Estate, 188 S.W. 834, 125 Ark. 381. 

Ky.—Allen v. McElroy, 113 S.W. 
66, 130 Ky. 111; Booth v. Com., 113 S. 
W. 61, 1380 Ky. 88, 33, L.R.A.N.S. 592; 
Barrett v. Continental Realty Co., 113 
S.W. 66, 114 S.W. 750, 180 Ky. 109. 

Mo.—Brown vy. State, 19 S.W.(2d) 
12, 323 Mo. 138. 

N.Y.—Matter of McPherson, 10 N.E. 
685, 104 N.Y. 306, 58 Am.R. 502. 

N.C.—In re Morris, 50 S.BE. 682, 138 
N.C. 259. 

Or.—In_ re Inman’s Estate, 199 P. 
615, 101 Or. 182, 16 L.R.A. 675. 

S.D.—In re McKennan’s Estate, 126 
N.W. 611, 25 S.D. 369, 33 L.R.A.N.S. 
606 [rev on reh on other grounds 130 
mie 27 S.D. 1386, Ann.Cas.1913D 


Tex.—State v. Jones, (Civ.App.) 290 
S.W. 244 [rev on other grounds 
(Commn.App.) 5 S.W.(2d) 973]. 

Va.—Eyre v. Jacob, 14 Gratt. (55 
Va.) 422, 73 Am.D. 367. 

31. .U.S.—Stebbins vy. Riley, 45 S. 
Ct. 424, 268 U.S. 137, 69 L.Ed. 884, 44 
Bae 1454 [aff 217 Ps 1073,,191 Cal. 

Cal.—In re Dillingham’s Estate, 238 
P. 367, 196 Cal. 525; In re Potter’s Es- 
tate, 204 P. 826, 188 Cal. 55. 

Conn.—Appeal of Silberman, 134 A. 
778, 105 Conn. 192 [mod on other 
grounds 48 S.Ct. 410, 277 U.S. 1, 72 L. 
Ed. 749]; Bankers’ Trust Co. v. State, 
114 A. 104, 96 Conn. 361 [aff 43 S.Ct. 
233, 260 U.S. 647, 67 L.Ed. 439]. 

I1l.—People v. McCormick, 158 N.E. 
861, 327 Ill. 547; People v. Griffith, 92 
N.E. 313, 245 Ill. 532. 

Ind.—Crittenberger v. State Savings 
epee Coj; 127 -N.B..652, 189. Ind. 

Iowa.—In re Anderson’s Estate, 218 
N.W. 140, 205 Iowa 324 [rev on other 
grounds 49 S.Ct. 223, 279 U.S. 47, 738 
L.Ed. 607]; Ferry v. Campbell, 81 N. 
W. 604, 110 Iowa 290, 50 L.R.A. 92. 

Mich.—In re Fish’s Estate, 189 N. 
W. 177, 219 Mich. 369. 

Miss.—Enochs v. State, 97 So. 534, 


133 Miss. 107. 
State, 19 S.W.(2d) 


Mo.—Brown v. 
12, 323 Mo. 138; State ex rel. Mc- 
204 S.W. 806, 


Clintock v. Guinotte, 
275 Mo. 298. 

Mont.—State v. Walker, 226 P. 894, 
70 Mont. 484; Gelsthorpe v. Furnell, 
51 P. 267, 20 Mont. 299, 39 L.R.A. 170. 

N.Y.—In re Watson’s Estate, 123 N. 
BH. 758, 226 N.Y. 384 [rearg den 125 N. 
BH. 926, 227 N.Y. 584, am gr 126 N.E. 
924, 227 N.Y. 645, and aff 41 S.Ct. 43, 
254 U.S. 122, 65 L.Ed. 170]; Matter of 
Dow, 60 N.EB. 439, 167 N.Y. 227, 88 Am. 
S.R. 508, 52 L.R.A. 433; Matter of 
Sherman, 46 N.E. 1032, 153 N.Y. 1; 
In re Barbour’s Estate, 173 N.Y.S. 276, 
185 App.Div. 445 [aff 123 N.E. 854, 226 
N.Y. 639]; In re Canda’s Estate, 185 
N.Y.S. 903, 114 Misc. 161 [rev on other 
grounds 189 N.Y.S. 917, 197 App.Div. 
597]; In re Frazier’s Estate, 188 N.Y. 

189 


Ss. i 

N.C.—Rhode Island Hospital Trust 
Co. v. Doughton, 121 S.E. 741, 187 N.C. 
263 [rev on other grounds 46 S.Ct. 
256, 270 U.S. 69, 70 L.Ed. 475, 43 A.L. 
R. 1374]. 

N.D.<Strauss v. State, 162 N.W. 
908, 36 N.D. 594, L.R.A. 1917E 909. 

Or.—In re Heck’s Estate, 250 P. 735, 
120 Or. 80; In re Inman’s Estate, 199 


4 


TAX ATION 


. 


property.*? As 


Ps 615,101, Or.:182, 16° A.L.R. 675. 
Pa.—tIn re Kirkpatrick’s Estate, 119 
A; 269, 275 Pa; 271. 
S.C.—Fuller v. South Carolina Tax 


‘Commission, 121 S.E. 478, 128 S.C. 14. 


Va.—Commonwealth v. Goff’s Ex’r, 
147 S.E. 471, 152 Va. 366; Common- 
wealth v. Fleet’s Ex’r, 147 S.E. 468, 
152 Va. 353 [cert den sub nom. Com- 
monwealth of Virginia v. Marshall & 
Tlisley Bank, 49 S.Ct. 481, 279 U.S. 
867, 73 L.Ed. 1004]; Commonwealth 
v. Carter, 102 S.E. 58, 126 Va. 469; 
Posey v. Commonwealth, .96 S.E. 771, 
123. Va..581. ;, 

Wash.—In re Sherwood’s Estate, 
211 P. 734, 122 Wash. 648; In re Stix- 
rud’s Estate, 109 P. 3438, 58 Wash. 339, 
33 L.R.A.N.S. 632, Ann.Cas.1912A 850. 

[a] Thus it has been said: (1) 
“The right of the state to levy an in- 
heritance or transfer tax arises out 
of the principle that property rights 
cease upon the death of the holder 
thereof. The right of one, therefore, 
to give his property at death, and. the 
right to receive such property, are not 
natural rights, but are creatures of 
the statute. The state may therefore 
levy a tax upon such transfer. The 
underlying principle of an inheritance 
tax is that property interests are al- 
lowed to pass at the death of the own- 
er by permission and provision of 
legislative acts, and that therefore 
the Legislature may provide for a tax 
on the privilege of acquiring or suc- 
ceeding to the property rights of the 
deceased.”’ People v. McCormick, 158 
N.E. 861, 864, 327 Ill. 547. (2) “The 
so-called right of inheritance, and also 
the right of testamentary disposition, 
are not inherent rights of the in- 
dividual, nor are they safeguarded or 
secured in futuro by any provision of 
our Constitution. They are both sub- 
ject to legislative control, and are 
creatures of legislative will. _Conse- 
quently the Legislature has the pow- 
er to take away both rights, and to 
make the state the successor to all 
property upon the death of the owner. 
The right and power to impose a suc- 
cession tax rests on this principle.” 
In re Potter’s Estate, 204 P. 826, 830, 
188 Cal. 55. 

{b] It is within legislative power 
to enact statute levying tax which 
has incidents of both estate and in- 
heritance tax.—In re Heck’s Estate, 
250 P. 735, 120 Or. 80. : 

[c] Dower right of wife occupies 
same status (1) and as it can be 
withheld or limited the legislature 
may tax its transfer to the wife. 
State v. Boney, 245 S.W. 315, 156 Ark. 
169. (2) Taxability of dower, cur- 
tesy, or statutory share of surviving 
spouse see infra § 2445. 

32. Inre Allis’ Will, 184 N.W. 381, 
174 Wis. 527; Nunnemacher y. State, 
108 N.W. 627, 630, 129 Wis. 190, 9 L.R. 
A.N.S. 121. See Minot v. Winthrop, 
38 N.E. 512, 162 Mass. 113, 26 L.R.A. 
259 (dictum to the effect that the leg- 
islature cannot impose a tax which 
will be nearly equal to the value of 
the property so as to take away the 
inherent right of succession after 
death). 

33. See supra § 2342. | 

34. Ga.—Farkas v. Smith, 94 S.E. 
1016, 147 Ga. 503; Martin v. Pollock, 
87 S.E. 798, 144 Ga. 605. 

Iowa.—Eddy v. Short, 179 N.W. 818, 


| the 
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ence such taxes are usually sustained under the 
power reasonably to regulate and tax transfers of 


taxes of the nature here consid- 


ered are generally regarded as not on property, but 
on a right or privilege created and regulated by the 
state,** the right and power of the legislature to 
impose burdens in the form of taxes on this privi- 
lege is not restricted by the constitutional provi- 
sions relating to the taxation of property as such;?4 
and while provisions of the state constitutions, spe- 
cifically applicable,?> or clearly broad enough to 
apply,** to this class of taxes must, of course, be 


190 Iowa 1376. 

Ky.—Allen y. McElroy, 113 S.W. 66, 
130 Ky. 111; Booth v. Com., 113 S.W. 
61, 130 Ky. 88, 33 L.R.A.N.S. 592; Bar- 
rett v. Continental Realty Co., 113 S. 
W. 66, 114 S.W. 750, 180 Ky, 109. 

Mass.—Welch y. Burrill, 111 N.E. 
774, 223 Mass. 87. 

Mich.—In re Fox, 117 N.W. 558, 154 
isk: 5 [rev 124 N.W. 60, 159 Mich. 
Miss.—Enochs v. State, 97 So. 534, 
133 Miss. 107. 4 ; 

Mo.—State ex rel. McClintock v. 
Guinotte, 204 S.W. 806, 275 Mo. 298. 

Mont.—State v. District Court of 
Second Judicial Dist. of Montana in 
and for Silver Bow County, 225 P. 804, 
70 Mont. 322; In re Touhy, 90 P. 170, 
35 Mont. 431. 

N.H.—Thompson y. Kidder, 65 A. 
392, 74 N.H. 89, 12 Ann.Cas. 948. 

N.J.—Howell v. Edwards, 96 A. 186, 
88 _N.J.Law 134 [aff 99 A. 1070, 89 
N.J.Law 713]; Eastwood v. Russell, 
81 A. 108, 81 N.J.Law 672. 

N.M.—State v. Gomez, 280 P. 251, 
34 N.M. 250. 

N.C.—In re Davis’ Estate, 130 S.E. 
22, 190 N.C. 358; Rhode Island Hos- 
pital Trust Co. v. Doughton, 121 S.E. 
741,- 187 N.C. 263 [rev on other 
grounds 46 S.Ct. 256, 270 U.S. 69, 70 
L.Ed. 475, 43 A.L.R. 1374]; In re Mor- 
ris, 50 S.E. 682, 138 N.C. 259; Pullen 
v. Wake County, 66 N.C. 361. 

Ohio.—State v. Guilbert, 71 N.E. 
636, 70 OhioSt. 229. 

35. State v. Harvey, 95 N.W. 764, 
90 Minn. 180. 

36. Union Trust Co. v. Wayne 
Prob. Judge, 84 N.W. 1101, 125 Mich. 
487; State v. Switzler, 45 S.W. 245, 
143 Mo. 287, 65 Am.S.R. 653, 40 L.R.A. 
280; Hauser v. Miller, 94 P. 197, 37 
Mont. 22; In re Cope, 43 A. 79, 191 
Pa. 1, 71 Am.S.R. 749, 45 L.R.A. 316 
[aff 29° Pittsb.Leg.J.N.S. 379]. =But 
see Lacey’s Estate, 19 Pa.Co. 431 
(apparently reaching contrary con- 
clusion as to applicability of consti- 
Sess provision to same tax stat- 
ute). 

“In the sense that taxes can only 
be levied for a public purpose, that 
word ineludes every character, and 
kind of tax, general or special. The 
power of the state to demand such a 
bonus is referable, and referable only, 
to the taxing power; so that, whether 
this ‘collateral succession tax,’ as it 
is denominated by the legislature, be 
termed a tax or a bonus, an excise, 
a price imposed for the privilege of 
taking an estate by will or in- 
heritance, it must be levied or exacted 
for a public purpose only under our 
constitution, and under those limita- 
tions on the taxing power which exist 
in the very nature of our free insti- 
tutions.” State v. Switzler, 45 S.W. 
245, 248, 148 Mo. 287, 65 Am.S.R. 653, 
40 L.R.A. 280. 

{a] Constitutional provision that 
“taxes may be levied and collected for 
public purposes only,” restricts the 
purposes for which the legislature 
can place an excise upon the right to 
receive property by devise or in- 
heritance, for this is a ‘“‘tax’’ within 
meaning of the constitution. 
State v. Switzler, 45 S.W. 245, 
Mo. 287, 65 Am.S.R. 653, 40 L.R.A. 


280. 
{[b] Inheritance taxes not exclud- 
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obeyed, the constitutional validity of legacy and in- 
heritance taxes has generally been sustained both 
The right of the state 
to impose inheritance taxes cannot be restricted or 


in principle and in detail.?* 


controlled by act of congress.?® 


[§ 2354] 2. Jurisdiction?®—a, In General. 
general principle is that a state has jurisdiction to 
impose such taxes with respect to all property which 
passes or is transferred by virtue of its laws,*® but 
that there is no jurisdiction to impose such taxes 
where the transfer or succession is in no way de- 


ed by mention of property taxes only. 
—A constitutional provision that 
“The rule of taxation shall be uni- 
form, and taxes shall be levied upon 
such property as the Legislature shall 
prescribe,” does not limit to taxation 
on property only so as to preclude an 
inheritance or succession tax. Beals 
v. State, 121 N.W. 347, 139 Wis. 544; 
Nunnemacher y. State, 108 N.W. 627, 
129 Wis. 190, 9 L.R.A.N.S. 121. 

[ec] Power to impose’ inheritance 
taxes not excluded by constitutions 
enumerating objects of taxation and 
failing to mention successions or in- 
heritances. In re Sanford’s Estate, 
133 N.W. 870, 90 Neb. 410, 45 L.R.A. 
N.S. 228 [rev on reh on other grounds 
137 N.W.: 864, 91 Neb. 752, 45 L.R.A. 
N.S. 236]; State v. Vinsonhaler, 105 
N.W. 472, 74 Neb. 675. 

37. U.S.—Saltonstall v.  Salton- 
stall, 48 S.Ct. 225, 276 U.S. 260, 72 L. 
Wed. 565 [aff 153 N.E. 4, 256 Mass. 519]; 
Stebbins v. Riley, 45 S.Ct. 424, 268 U. 
S. 187, 69 L.Ed. 884, 44 A.L.R. 1454 
{aff sub nom. In re Watkinson’s Es- 
tate 217 P. 1073, 191 Cal. 591]; Nickel 
v. Cole, 41 S.Ct. 467, 256 U.S. 222, 65 L, 
Ed. 900, 

Conn.—Hopkins’ Appeal, 60 A. 657, 
77 Conn. 644; Nettleton’s Appeal, 56 
A. 565, 76 Conn. 235. 

Ga.—Farkas v. Smith, 94 S.E. 1016, 
147 Ga. 503. 

Ill.—Walker vy. People, 61 N.E. 489, 
192 Ill. 106. 


La.—Stauffer’s Succession, 43 So. 
928, 119 La. 66. 
Me.—State v. Hamlin, 30 A. 76, 86 


Me. 495, 41 Am.S.R. 569, 25 L.R.A. 632. 

Minn.—State v. Probate Court of 
St. Louis County, 150 N.W. 1094, 128 
Minn. 371, L.R.A.1916A 901; State v. 
Vance, 106 N.W. 98, 97 Minn. 532; 
State v. Bazille, 106 N.W, 93, 97 Minn. 
20) 6. RVAIN.S: 732° 

Mo.—Brown v. State, 19 S.W.(2d) 
12, 323 Mo. 138; State ex rel. McClin- 
poe v. Guinotte, 204 S.W. 806, 275 Mo. 

N.Y.—In re Delano, 68 N.E. 871, 176 
N.Y. 486, 64 L.R.A. 279 [reh den 69 
N.E. 1122, 177 N.Y. 540, and aff 27 S. 
Ct. 550, 205 U.S. 466, 51 L.Ed. 882]; 
Matter of Kimberly, 50 N.Y.S. 586, 27 
App.Div. 470; In re Caulfield’s Estate, 
242 N.Y.S. 204, 136 Misc. 685. : 

N.C.—Hagood v. Doughton, 143 S.E. 
841, 195 N.C. 811; Shaw v. Bridgers, 
76 S.E. 827, 161 N.C. 246. 

Or.—In re Heck’s Hstate, 250 P. 735, 
120 ‘Or; -80. 

Pa.—In re Kirkpatrick’s Estate, 119 
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Va.—Commonwealth vy. Carter, 102 
S.E. 58, 126 Va. 469; Hyre v. Jacob, 
14 Gratt. (55 Va.) 422, 73 Am.D. 367. 

Wis.—State v. Pabst, 121 N.W. 351, 
139 Wis. 561; Beals v. State, 121 N.W. 
347, 139 Wis. 544; Nunnemacher vy. 
State, 108 N.W. 627, 129 Wis. 190, 9 
L.R.A.N.S. 121. But see State v. 
Mann, 45 N.W. 526, 46 N.W. 51, 76 
Wis. 469 (holding tax law which ap- 
plied to only one county to violate 
constitutional rule requiring uni- 
formity throughout state). 7 

[a] Under British North America 
Act § 92 [2], (1) succession taxes are 
usually held to be direct taxes within 
the legislative power of the provincial 
legislatures. Boyd v. Atty.-Gen., 54 
Can.S.C. 532 [dism appeal 23 B.C. 77]; 


TAXATION 


‘pendent for its 


laws of the state seeking to impose the tax.*1 
principle usually requires either that the property 
transferred be within the state, that the decedent 


[$§ 2353-2355 


legality or effectiveness upon the 
This 


have died resident there, or that some recourse to 


The 


als 


Rex v. Collins, 45 Can.S.C. 469,-1 Dom. 
L.R. 398; Hrie Beach Co., Ltd. v. At- 
ty.-Gen., (Can.) [1930] 1 Dom.L.R. 
859 [aff 68 Ont.L. 469, (1929) 2 Dom. 
L.R. 754]; Burland v. Rex, (Can.) 62 
Dom.L.R. 515; 
308 [rev 8 Alta.L. 39]; Re Doe, 19 B.C. 
536; Re Muir, 24 Man. 310; Receiver 
General of the Province of New 
Brunswick vy. Rosborough, 43 N.B. 
258; Atty.-Gen. v. Baby, (Ont.) [1927] 
1 Dom.L.R. 1105 [aff 59 Ont.L. 181, 
[1926] 3 Dom.L.R. 928]. (2) But 
if the property is outside the. terri- 
torial jurisdiction of the province it 
seems that the tax is an indirect one 
and cannot bé sustained. Rex v. Cot- 
ton, 45 Can.S.C, 469. (8) A succes- 
sion tax statute is not ultra vires sim- 
ply because it discriminates between 
foreign and domestic successors. Re 
peences (N.B.) [1924] 2 Dom.L.R. 
1 ; 


33. Commonwealth v. Paynter’s 

Adm’r, 2 S.W.(2d) 664, 222 Ky. 766. 
39. Cross references: 

Due process of law denied where state 
seeks to impose tax without juris- 
diction see infra § 2388. 

Power to collect tax from property 
or beneficiaries out of state see in- 
fra § 2708. 

Taxability of transfer as dependent 
upon residence of decedent and 
ste of property see infra §§ 2419— 
2440. 

Be ee governs see supra §§ 2344— 
235 


oO . 

40. U.S.—Bullen y. State of Wis- 
consin, 36 S.Ct. 473, 240 U.S. 625, 60 
L.Ed. 830 [aff 128 N.W. 109, 143 Wis. 
512, 139 Am.S.R. 1114]. 

Ark.—In re Clarkson’s Estate, 188 
S.W. 834, 125 Ark. 381. 

Cal.—In re Hodges’ Hstate, 150 P. 
344, 170 Cal. 492, L.R.A.1916A 837. 

Ill.— People v. Griffith, 92 N.E. 313, 
ZA BMI 3828 

N.J.—Hopper vy. Edwards, 96 A. 667, 
88 N.J.Law 471. 

N.Y.—In re Lydig’s Estate, 180 N 
Y.S.~'843,/ 191 sApp. Dive 1175.) In 
Bennett’s Estate, 203 N.Y.S. 622, 
Mise. 267. 

Ohio.—Guaranty Trust Co. of New 
York v. State, 172 N.E. 674, 36 Ohio 
App. 45. 

Okl1.—In re Harkness’ Estate, 204 P. 
OTT (8 3OkKIF LOT, 042 VN TAREI399; 

Va.—Commonwealth v. Huntington, 
138 S.E. 650, 148 Va. 97. 

‘ Wash.—In re Sherwood’s Hstate, 
211 P. 734, 122 Wash. 648. 

41. U.S.—First National Bank v. 
Maine, 52 S.Ct. 174 [rev 154 A. 103, 
130 Me. 123]; Farmers’ Loan & Trust 
Co. v. State of Minnesota, 50 S.Ct. 98, 
280 U.S. 204, 74 L.Ed. 871, 65 A.L.R. 
1000 [rev sub nom. In re Taylor’s Es- 
tate, 222 N.W. 528, 176 Minn. 634]; 
Wachovia Bank & Trust Co. v. Dough- 
ton, 47 S: Cty 20259272: Ss 56%, ‘Tile la: 
Ed. 413; Frick v. Commonwealth of 
Pennsylvania, 45 S.Ct. 608, 268 U.S. 
473, 69 L.Ed. 1058, 42 A.L.R. 316 [rev 
Hod As Sb s2e spa aoe 

Ariz.—Bardon v. Hubbs, 246 P. 770, 
30 Ariz. 307. 

Cal.—In re Murphy’s Estate, 190 P. 


re 
122 


46, 182 Cal. 740. 
Idaho.—State v. Dunlap, 156 P. 
1141, 28 Idaho 784. i 
Ill.—People v. Kellogg, 109 ale 
304, 268 Ill. 489. . ¥ 
La.—Succession of Westfeldt, 48 


For later cases, developments and changes in the law see Annotations, 


In re Cust, 8 Alta.L., 


the courts or laws of the state be necessary to secure 

the transfer of the property.*? 

[§ 2355] b. Resident Decedent*?—(1) In Gener- 
Subject to exceptions hereinafter stated,*4 the 

succession or inheritance is usually regarded as tak- 

ing place according to the laws of the state where 


So. 281, 122 La. 836. : 

Mass.—Welch vy. Burrill, 111 N.B. 
774, 2238 Mass. 87; Bliss v. Bliss; 109 
aeae 148, 221 Mass. 201, L.R.A.1916A 

Mont.—State v. Walker, 226 P. 894, 
70 Mont. 484, 

N.J.—MacClurkan v. Bugbee, 150 A, 
443, 106 N.J.Law 192 [rev 1438 A. 757, 
105 N.J.Law 89]. 

N.Y.—State of Colorado v. Harbeck, 
133. N.B.. 357, *2337 Nove) breve ind 
N.Y.S. 510, 189 App.Div. 865 (rev 175 
N.Y.S. 685, 106 Misc. 319)]; Matter of 
Arg eu ies 118 N.Y.S. 684, 63 Misc. 
Ohio.—Guaranty Trust Co. of New 
York v. State, 172 N.E. 674, 36 Ohio 
App. 45, ‘ 

Okl.—In re Harkness’ Estate, 204 P. 
911, 838 Okl. 107, 42 A.L.R. 399. 
cama re Joyslin, 56 A. 281, 76 Vt. 


Va.—Commonwealth v. Huntington, 

138 S.E. 650, 148 Va. 97. 
Wis.—Shepard v. State, 197 N.W. 
General of the 


344, 184 Wis. 88. 

N.B.—Receiver 
Province of New Brunswick y. Ros- 
borough, 43 N.B. 258. 

[a] Aithough tax is not upon 
preperty principle that subject to be 
taxed, must be within jurisdiction of 
state applies as well in the case of a 
transfer tax as in that of a property 
tax. Rhode Island Hospital Trust Co. 
v. Doughton, 46 S.Ct. 256, 270 U.S. 69, 
70 L.Wd. 475, 43 A.L.R. 13874 [rev 121 
S.E. 741, 187 N.C. 263]. 

[b] “Authority having power to 
levy such tax is the authority which 
confers the right of succession.”— 


People v. Kellogg, 109 N.E. 304, 308, 
268 Ill. 489. 
[c] Jurisdiction to impose deter- 


mined by power to enforce.—‘‘Such a 
tax can be fairly justified only in con- 
sideration of some privilege accorded 
by the state, and if there is no such 
privilege accorded, the state can im- 
pose no tax. If there is a complete 
devolution of title consummated by 
law, outside of the territorial juris- 
diction of Virginia, without the neces- 
sity either of invoking any of its laws, 
or the judicial, or official machinery 
of the state, or the performance of 
any act by some person in Virginia, 
there is no basis for such a tax. The 
power to enforce by proceeding, either 
by subjecting the property or by per- 
sonal judgment, is the test of the 
validity of such statutes.” Common- 
wealth v. Huntington, 138 S.E. 650, 
657, 148 Va. 97. 

{d] Power over other property 
gives no warrant for imposition of 
tax with respect to property over 
which state has no jurisdiction.— 


Welch v., Burrill, 111 N.E. 774, 223 
Mass. 87 
fe] Reasons for rule.—‘‘The state 


must have jurisdiction of the subject- 
matter of the tax. Such subject-mat- 
ter is the transfer of title to property 
from a decedent to another. If the 
state has nothing to do with such 
transfer it has no jurisdiction to im- 
pose an inheritance tax.” Shepard v. 
State, 197 N.W. 344, 346, 184 Wis. 88. 

42. Seeinfra §§ 2355-2366. 

43. Taxable transfers of resident’s 
property see infra §§ 2421-2430. 

44. Real property outside state of 
domicile see infra § 2356. 


same title and section number, 


§§ 2355-2358] 


decedent is domiciled at the time of his death so 
that state is generally conceded the power to im- 
pose a tax upon the succession or transfer;#> but 
while the succession or inheritance may be subject- 
ed to the tax, the state of the domicile cannot im- 
pose a liability therefor upon beneficiaries**® or prop- 
erty*’ outside the territorial jurisdiction of the 


‘ 


state. 


Transfers during life of decedent. 
wherein decedent died may not tax an irrevocable 
transfer made during the life of decedent, when 
such transfer was executed in another state in which 
all parties resided at the time, and concerned prop- 
erty not within the jurisdiction of the state seeking 


to tax it.48 
[§ 2356] (2) Real Property.‘® 


[§ 2357] (3) Tangible Personal 


Tangible personal property outside 
state of domicile see infra § 2363. 

45. U.S.—Bullen vy. State of Wis- 
econsin, 36 S.Ct. 473, 240 U.S. 625, 60 
L.Ed. 830 [aff 128 N.W. 109, 143 Wis. 
512,139 Am.S.R, 1114]. 

Cal.—In re Hodges’ Estate, 150 P. 
344, 170 Cal. 492, L.R.A.1916A 837. 

Conn.—Hopkins’ Appeal, 60 A. 657, 
77 Conn. 644. 

N.Y.—In re Lydig’s Estate, 180 N. 
Y.S. 8438, 191 App.Div. 117; In re Cum- 
mings’ Estate, 127 N.Y.S. 109, 142 App. 
Div. 377 [rev 118 N.Y.S. 684, 63 Misc. 
621]; In re Bennett’s Estate, 203 N.Y. 
S. 622,122 Misc. 267. . 

Wash.—In re Sherwood’s Estate, 
211 PB. 734, 122 Wash. 648. 

[a] ‘Residence without domicile 
sufficient for jurisdiction.—In_ re 
Green’s Estate, 164 N.Y.S. 1063, 99 
Misc. 582 [aff 165 N.Y.S. 1088]. 

46. State of Colorado v. Harbeck, 
133. N-.- 357, 233° N.Y. T1 +[rev. 179 
N.Y.S. 510, 189 App.Div. 865 (rev 175 
N.Y.S. 685, 106 Misc. 319)]. 

47. State of Colorado v. Harbeck, 
supra; In re Bliss’ Estate, 202 N.Y.S. 
185, 121 Mise. 773. 

‘Power of domiciliary state to col- 
lect tax by suit in court of other state 
where all property and beneficiaries 
are in latter state see infra § 2703. 

48. MacClurkan vy. Bugbee, 150 A. 
443, 106 N.J.Law 192 [rev 143 A. 757, 
105 N.J.Law 89]. 

49. Equitable conversion of for- 
eign realty see infra § 2425. : 

50. People v. Kellogg, 109 N.E. 304, 
268 Ill. 489; Succession of Westfeldt, 
48 So, 281, 122 La. 836; In re Swift, 
32 N:B. 1096, 137 N.Y. 77, 18 L.R.A. 
709; In re Bittinger’s Est., 18 A. 182, 
129 Pa.) 338: 

51. Blodgett v. Silberman, 48 S.Ct. 
410,<277 U.S. 1, 72 L.Ed. 749 [aff in 
part and rev in part 134 A. 778, 105 
Conn. 192]; Frick v. Commonwealth 
of Pennsylvania, 45 S.Ct. 603, 268 U.S. 
473, 69 L.Ed. 1058, 42 A.L.R. 316 [rev 
121. As 35, °277 Pai 2421; .Common- 
wealth v. Presbyterian Hospital in 
Philadelphia, 134 A. 427, 287 Pa. 49; 
In re Hogg’s Estate, 130 A. 240, 284 
Pa. 1; In re Morse’s Estate, 136 A. 
394, 100 Vt. 227; In re Clark’s Estate, 
136 A. 389, 100 Vt. 217. o) 

[a] Property held to be tangible 
within rule—Bank notes and coin 
kept in a safety deposit box in an- 
other state. Blodgett v. Silberman, 
48° S.Ct. 410, 277 U.S. 1, 72 L.Ed. 749 
[aff in part and rev in purt 134 A. 
778, 105 Conn. 192]. But see In re 
Arbib’s Estate, 216 N.Y.S. 522, 127 
Mise. 820 (holding that money is not 
tangible property within the rule of 
the text and therefore the state where 
the decedent is domiciled may impose 
a transfer tax on money of the dece- 
dent’s in a foreign country). 

[b] Failure of state where prop- 
erty is located to impose tax is im- 


Real property in 
another state descends by virtue of the laws of that 
state, and may not be subjected to an inheritance 
by the state where decedent is domiciled.®°? 


TAXATION 


The state 
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cording to the latest rule pronounced by the United 
States supreme court, tangible personal property 
having an actual situs or location outside the state 
may not be subjected to, or considered in comput- 
ing, an inheritance tax by the state where decedent 
was domiciled.®? 
had been determined by the courts of many states 
that the state of a decedent’s domicile could impose 
an inheritance tax with respect to tangible personal 
property actually located in another state,®2 even 
though such property were completely distributed on 
ancillary administration in the latter state.®? 

[§ 2358] (4) Intangible Personal Property. It is 
the rule of general acceptance that the state of de- 


Prior to this ruling, however, it 


cedent’s domicile may impose a tax with respect to 


simple debts,>? 


Property. Ac- 


material—In re Morse’s Estate, 136 
A. 394, 100 Vt. 227; In re Clark’s Hs- 
tate, 136 A. 389, 100 Vt. 217. 

Power of state where property is 
located to impose tax see infra § 2363. 

52. Cal—In re Hodges, 150 P. 
344, 170 Cal. 492, L.R.A.1916A 887. 

Conn.—Hopkins’ Appeal, 60 A. 657, 
77 Conn. 644, 

N.J.—In re Hartman, 62 A. 560, 70 
N.J.Eq. 664. 

N.Y.—In re Swift, 32 N.E. 1096, 137 
N.Y. 77, 18 L.R.A. 709; Matter of 
Dingman, 66 App.Div. 228, 72 N.Y.S. 
694; In re Bennett’s Estate, 203 N. 
Y.S. 622, 122 Misc. 267. 

Wash.—In re Sherwood’s Estate, 
211 P. 734, 122 Wash. 648. 

[a] Reasons for rule.—‘“The right 
to lay such a duty is independent of 
the right to impose a direct tax upon 
all the property included in the suc- 
cession, and its amount may properly 
depend upon a valuation of property 
included in the succession upon which 
the state could not impose a direct 
tax.” Hopkins’ Appeal, 60 A. 657, 661, 
77 Conn, 644. 

53. In re Hodges’ Estate, 150 P. 
344, 170 Cal. 492, L.R.A.1916A 837. 

54. U.S.—Blodgett v. Silberman, 48 
S.Ct. 410, 277 U.S. 1, 72 L.Ed, 749 [aff 
in part and rev in part 134 A. 778, 105 
Conn. 192]. 

Ill.—Peo. v. Union Trust Co., 99 N. 
E. 377, 255 fll. 168, Ann.Cas.1913D 
574, L.R.A.1915D 450. 

La.—Succession of Rosenthal, 112 
So. 525, 163 La. 673 [error dism sub 
nom, Tennenbaum vy. O’Neill, 48 S.Ct. 
337, 276 U.S. 605, 72 L.Ed. 7271. 

Mass.—Welch v. Treasurer, etc., 
General, 111 N.E. 774, 223 Mass, 87; 
Frothingham v. Shaw, 55 N.E. 623, 
175 Mass. 59, 78 Am.S.R. 475. 

Minn.—State v. Ramsey County 
Prob. Ct., 145 N.W. 390, 124 Minn. 508, 
50 L.R.A.N.S. 262, Ann.Cas.1915B 861. 

N.H.—Mann v. Carter, 68 A. 130, 74 
N.H. 345, 15 L.R.A.N.S. 150. 

Va.—Cornett’s Ex’rs v. Common- 
wealth, 105 S.E. 230, 127 Va. 640; Com. 
v. Williams, 47 S.E. 867, 102 Va. 778, 
1 Ann.Cas. 434. 

Wash.—In re Sherwood’s Estate, 
211 P. 734, 122 Wash. 648. 

But see In re Howard, 68 A. 513, 80 
Vt. 489; In re Joyslin, 56 A. 281, 76 
Vt. 88 (expounding Vermont rule 
that succession of debts due a dece- 
dent domiciled within the state from 
nonresidents of the state is governed 
by the state of the residence of the 
debtor, and they are not within the 
jurisdiction of the state of decedent’s 
domicile so as to be subject to its in- 
heritance tax law). 

55. Blodgett v. Silberman, 48 S.Ct. 
410, 277 U.S. 1, 72 L.Ed. 749 [aff in 
part and rev in part 134 A. 778, 
105 Conn. 192]; In re Clarkson’s Es- 
tate, 188 S.W. 834, 125 Ark. 381; Peo. 
vy. Union Trust Co., 99 N.H. 377, 255 


the transfer or inheritance of the intangible person- 
al property of decedent,°4 such as stocks,®> bonds,®® 


bank accounts,®® insurance poli- 


cies,°® or interest in a partnership,®® although the 
evidence of the right, or the debtor, corporation, or 


Tll. 168, Ann.Cas.1913D 574, L.R.A- 
1915D 450; Welch v. Burrill, 111 N.E. 
774, 223 Mass. 87. 

[a]. Certificates of stock in foreign 
corporations and actually kept out- 
side state may be subjected to a trans- 
fer or succession tax by the state of 
decedent’s domicile. Blodgett v. 
Silberman, 48 S.Ct. 410, 277 U.S. 1, 
72 L.Ed. 749 [aff in part and rev in 
part 134 A. 778, 105 Conn. 192]. 

[b] National bank stock.—A pro- 
vision of the national bank act that 
shares of any national bank owned by 
nonresidents of any state shall be 
taxed in the city or town where the 
bank is located, and not elsewhere, 
applies only to the imposition of gen- 
eral or annual taxes and does not 
prevent the imposition of an inherit- 
ance tax by the state in which the 
owner is domiciled on stock in a na- 
tional bank in another state. In re 
Sherwood’s Estate, 211 P. 734, 122 
Wash, 648. 

56. Blodgett v. Silberman, 48 S.Ct. 
410, 277 U.S. 1, 72 L.Ed. 749 [aff in 
part and rev in part 134 A. 778, 105 
Conn. 192]; Peo. v. Union Trust Co., 
99 N.E. 377, 255 Ill. 168, Ann.Gas: 
19138D 574, L.R.A.1915D 450. 

[a] United States bonds and cer- 
tificates of indebtedness kept outside 
the state by a domiciled decedent may 
properly be subject to an inheritance 
tax by the state of decedent’s domi- 
cile. Blodgett v. Silberman, 48 S.Ct. 
410, 277 U.S. 1, 72 L.Ed. 749 [aff in 
part and rev in part 134 A, 778, 105 
Conn, 192]. 

57. Blodgett v. Silberman, supra. 

58. Blodgett v. Silberman, supra; 
Peo, v. Union Trust Co., 99 N.E. 377, 
255 It. 168, Ann.Cas.1913D 574, L.R. 
A.1915D 450; Mann v. Carter, 68 A. 
130, 74 N.H. 345, 15 L.R.A-N.S. 150. 

fa] Savings bank account in bank 
in another state is properly subjected 
to a succession tax by the state of 
decedent’s domicile. Blodgett v. Sil- 
berman, 48 S.Ct. 410, 277 U.S. 1, 72 
L.Ed. 749 [aff in part and rev in part 
134 A. 778, 105 Conn. 192]. 

59. Blodgett v. Silberman, supra. 

[a] Life insurance policy kept in 
another state and made by foreign in- 
surance company may be subjected to 
a succession tax in the state of de- 
cedent’s domicile. Blodgett v. Silber- 
man, 48 S.Ct. 410, 277 U.S. 1, 72 L.Had. 
749 [aff in part and rev in part 134 A. 
778, 105 Conn, 192]. 

60. Blodgett v. Silberman, suora. 

[a] Interest of deceased partner 
in partnership located in another 
state is intangible personal property 
which may be subjected to a succes- 
sion tax by the state of the decedent’s 
domicile. Blodgett v. Silberman, 48 
S.Ct. 410, 277°U.S. 1, 72 L.Ed: 749 [aft 
in part and rev in part 134 A. 778, 
105 Conn. 192]. 
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partnership is located in another state. 

[§ 2359] (5) Trust Funds.*t Where the creator 
of a revocable trust, in which he retains an interest 
until death, is domiciled in a state both at the time 
of the execution of the trust and the time of his 
death, that state has power to impose a tax upon 
the transfer although the subject matter of the 
trust, consisting of stocks, bonds, and notes, are 1n 
the possession of the trustee in another state ;*? but 
if at the time of the execution of an irrevocable trust 
the creator, and the other parties to the act, are 
resident in another state where the property is phys- 
ically present, the state in which the creator hap- 
pens to be resident at the time of his decease has no 
jurisdiction to tax the transfer.®* If, however, the 
trust deed covers assets which are within the juris- 
diction of the state at the time of its execution a 
tax may be imposed upon the transfer ‘to that ex- 
tent.°4 ; 

[§ 2360] (6) Power of Appointment Given by 
Nonresident Donor. As to property covered by. the 
power which is another state, the exercise of a pow- 
er of appointment granted by a nonresident to ‘a 
resident donee is not taxable by the state of the 
donee’s residence, either where the will exercising 
the power is probated in the state where the prop- 
erty is located,®® or in the state of the donee’s resi- 
dence;** but as to the exercise of the power over 
property, that is so within the jurisdiction of the 
state that a tax could be imposed upon its transfer 
by a nonresident decedent a tax may be imposed by 
the state of the donee’s residence.°* 

[§ 2361] c. Nonresident Decedent®*—(1) In Gen- 
eral, A state of which decedent is not a resident 
can impose an inheritance tax only with respect to 
property that is so within its jurisdiction that the 
succession or transfer is in some way dependent on 


61. Jurisdiction to impose tax 
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sons as she might by her will ap- 


[$§ 2358-2364 


its laws.®® 

[§ 2362] (2) Real Property. The transfer or 
succession of real property is taxable by the state 
where it is located irrespective of the domicile of the 
decedent.*° 

[§ 2363] (3) Tangible Personal Property. Tan- 
gible personal property, it is usually conceded, may 
properly be subject to an inheritance tax in the state 
where it is actually located although decedent’s dom- 
icile is elsewhere.*+ 

[§ 2364}:(4) Intangible Personal Property. The 
rule, established by the United States supreme court, 
is to the effect that a succession or transfer tax can 
be imposed with respect to intangible personal prop- 
erty only by the state where decedent was domiciled 
at the time of his death.72 Under this rule, a state 
cannot impose such a tax with respect to bonds of it- 
self or its municipalities, which belong to a non- 
resident decedent,’* even though the transfer of the 
bonds is dependent upon registry in the state seeking 
to impose the tax.74 The state wherein a bank is 
located has no jurisdiction to impose inheritance 
taxes upon the deposits of a nonresident decedent."® 
The mere fact that United States liberty bonds be- 
longing to a nonresident happen to be found within 
a state at the time of his death gives that state no 


jurisdiction to impose an inheritance tax with re- . 


spect to them.”* Promissory notes owned by a non- 
resident, but physically within a state, executed by 
residents thereof, and secured by liens on land there- 
in, are not within such state for taxation purposes 
so that the transfer is subject to its power;*’ and 
a state in which a corporation has been incorporated 
has no power to impose a transfer or succession tax 
on shares in such corporation which are owned by a 
nonresident decedent.7® Before the announcement 
of this rule by the supreme court the cases bearing on 


Missouri, 50 S.Ct. 436, 281 U.S. 586, 74. 


with respect to trust property where 
decedent has never been domiciled in 
state see infra § 2365. 

62. Bullen y. State of Wisconsin, 
86 S.Ct. 473, 240 U.S. 625, 60 L.Ed. 
830 [aff 128 N.W. 108, 1438 Wis. 512, 
139 Am.S.R. 1114]; Keeney v. Comp- 
troller of State of New York, 32 S.Ct. 
105, 222 U.S: 525, 56 L.Ed. 299 [aff 87 
N.E. 428, 194 N.Y.. 281]; Douglas 
County v. Kountze, 84 Neb. 506, 121 
Neb. 593. 

63. MacClurkan v. Bugbee, 150 A. 
443, 106 N.J.Law 192 [rev 143 A. 757, 
105 N.J.Law 89]. 

64. In re Murphy’s Estate, 190 P. 
46, 182 Cal. 740. t 

65. In re Canda’s Hstate, 189 N.Y. 
S. 917, 197, App.Div. 597 [rev 185 N. 
Y.S. 903, 114 Misc. 161]. 

' 66. Wachovia Bank & Trust Co. v. 
Doughton, 47 S.Ct. 202, 272 U.S. 567, 
71 L.Ed. 413; McMurtry v. State, 151 
A, 252, 111 Conn. 594; In re Brett’s 
Estate, 205 N.Y.S. 154, 123 Mise. 507. 
But see State v. Ramsey County Prob. 
Ct., 145 N.W. 390, 124 Minn. 508, 50 L. 
R.A.N.S. 262, Ann.Cas.1915B 861 (hold- 
ing that, where the property to which 
the power relates is stocks and*onds 
held by a trust in the state of the 
donor’s domicile, the exercise of the 
power is taxable by the state of the 
donee’s domicile, for if the stocks and 
bonds were owned absolutely by the 
donee their transfer would have been 
subject to a tax by the state of his 
domicile although the evidences were 
actually located in another state); 
In re Frazier’s Estate, 188 N.Y.S. 189 
(holding that, where a nonresident 
transfers property in another state in 
trust to pay income to resident dece- 
dent during her life and upon her 
death the corpus to go to such per- 


point, and decedent makes a will ex- 
ercising the power of appointment, 
the exercise of the power is taxable 
in the state of decedent’s residence, 
for the privilege of making the will 
exercising the power was one granted 
by that state, and the right of the 
legatees was obtained under this will 
a upon it the state could impose a 
ax). 

67. In re Brett’s Estate, 205 N.Y. 
S. 154, 123 Mise. 507. 

Jurisdiction to impose tax with re- 
spect to property of nonresident dece- 
dent see infra §§ 2361-2366. ’ 

68. Taxable transfers of nonresi- 
dent’s property see infra §§ 2431-2440. 

69. U.S.—Rhode Island Hospital 
Trust Co, v. Doughton, 46 S.Ct. 256, 
270 U.S. 69, 70 L.Hd. 1475, 43 A.L.R: 
1374 [rev 121 S.H. 741, 187 N.C. 2631]. 


Ariz.—Bardon v. Hubbs, 246 P. 770, | 


30 Ariz. 307. 

Idaho.—State v. Dunlap, 156 P. 
1141, 28 Idaho 784. 

Mass.—Welch v. Burrill, 111 N.E. 
774, 223 Mass. 87. 

Mont.—State v. Walker, 226 P. 894, 
70 Mont. 484. t 

Okl.—In _re Harkness’ Estate, 204 
P..911,-.83 OKI. 107, 42 A.L.R 399, 

Wis.—Shepard y. State, 197 N.w. 
344, 184 Wis. 88. 

70. In re Brett’s Estate, 205 N.Y.S. 
154, 128 Mise. 507; In re Inheritance 
Tax, 23 OhioN.P.N.S. 33;, Common- 
wealth v. Presbyterian Hospital in 
Philadelphia, 134 A. 427, 287 Pa. 49, 

71. Commonwealth vy. Presbyterian 
Hospital in Philadelphia, 134 A. 427, 
287 Pa. 49. See also cases supra § 
2357 note! 51. 

72. First National Bank v. State of 
Maine, 52 S.Ct. 174 [rev 154 A. 103, 
130 Me. 123]; Baldwin y. State of 


L.Ed. 1056, 72 A.lL.R. 13803. [rev 19 
S.W.(2d) 732, 323 Mo. 207]; Farmers’ 
Loan & Trust Co. v. State of Minne- 
sota, 50 S.Ct. 98, 280 U.S. 204, 74 L. 
Ed. 371, 65 A.L.R..1000 [rev sub nom, 
In re Taylor’s Estate, 222 N.W. 528, 
176 Minn. 634, and overr Blackstone 
v. Miller, 23 S.Ct. 277, 188:U.S. 189; 
47 L.Ed. 439]. 6 

73. Farmers’ Loan & Trust Co. v. 
State of Minnesota, 50 S.Ct. 98, 280 
U.S. 204, 74 L.Ed. 871, 65 A.L.R. 1000 
[rev sub nom. In re Taylor’s Estate, 
222 N.W. 528, 176 Minn. 634 (foll In 
re Taylor’s Estate, 219 N.W. 158, 221 
N.W. 64, 175 Minn. 310), appeal dism 
49 S.Ct. 344, 279 U.S. 820, 78 L.Bd. 975, 
and overr Blackstone vy. Miller, 23. S. 
Ct. 277, 188 U.S..189, 47 L.Md. 439]. 

74 Farmers’ Loan & Trust Co. v. 
State of Minnesota, supra. 

75. Baldwin v. State of Missouri, 
50 S.Ct. 436, 281 U.S. 586, 74 L.ma. 
1056, 72 A.L.R.. 1303 [rev 19 S.W.(2d) 
732, 323 Mo. 207]; Guaranty Trust 
Co. of New York y. State, 172 N.E. 
674, 36 OhioApp, 45. 

76. Baldwin v. State of Missouri, 
50 S.Ct. 436, 281 U.S; 586, 74 L.Bad. 
1056, 72 A.L.R. 1303 [rev 19 S.W.(24) 
732, 328 Mo. 207]. Ren: 

77. Baldwin _v. State of Missouri, 
supra. Contra Wheeler v. Sohmer, 34 
S.Ct. 607, 233 U.S. 434, 58 L.Ed. 1030 
{aff sub nom. In re Tiffany’s Estate, 
128 N.Y.S. 106, 143 App.Div. 327, aff 
95_N.E. 1140 mem, 202 N.Y. 550] ; 

78. First National Bank v. State 
of Maine, 52 S.Ct. 174 [rev 154 A. 103, 
130 Me. 123). But see Guaranty 
Trust Co. of New York v. State, 172 
N.H. 674, 36 OhioApp. 45° (holding 
inheritance tax, on nonresident dece- 
dent’s stock in.a national bank sit- 
uated in Ohio, the certificate of stock 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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this topic had reached various conclusions.?? While 
some authorities sustained the view that the trans- 
fer of intangible property could be subjected to taxa- 
tion only by the state where the decedent was domi- 
ciled,*° bank accounts*? or other debts’? were ofteri 
held within the inheritance taxation power of the 
state where the debtor or bank was resident although 
the deceased creditor was domiciled elsewhere; but 
promissory notes executed by a copartnership hay- 
ing offices and property in the domiciliary, state, but. 
with the main office in another state, were held not 
subject to a succession tax in the latter state as they 
could be collected from the partnership property in 
the domiciliary state and the succession there be 
made complete without dependence upon the laws of 
the state where the main office was located.8* Debts 
secured by a mortgage on real estate within a state 
were held properly subjected to an inheritance tax 
in the state where the land was situated although 
the deceased mortgagee was domiciled elsewhere.’* 
Bonds*® or promissory notes’® physically present 
within a state at time of decedent’s death were held 
within the inheritance taxation power of that state 
irrespective of nonresidence of deceased owner or 
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the debtor on the obligation. The state in which a 
partnership was located was permitted to impose a 
transfer or succession tax with respect to the in- 
terest of a deceased nonresident partner.87 Shares 
of stock owned by a nonresident decedent were gen- 
erally held properly subject to an inheritance or suc- 
cession tax by the state where the corporation was 
incorporated,** or the certificates for the shares 
were actually located at the time of decedent’s 
death;*® but the mere fact that a foreign corpora- 
tion did business and had property within a state 
did not give it power to, impose an inheritance tax 
with respect to shares owned by a nonresident de- 
eedent in such corporation in the proportion that 
the property within the state bore to the entire cor- 
porate property.°® A distinction was sometimes 
taken between stocks and bonds of a domestic cor- 


| poration so that courts which would permit the state 


of incorporation to impose a tax with respect to 
shares owned by a nonresident decedent would not 
permit such state to impose a tax with respect to 
the bonds or notes of a domestic corporation which 
were owned by a nonresident decedent ;® but regis- 
tered state bonds owned by a nonresident decedent, 


oe without the state, constitution- 
al). 
79. See cases infra notes 80-92. 
80. Kintzing v. Hutchinson, 14 F. 
Cas.No. 7,834, 7 Wkly.NotesCas. (Pa.) 
226; Gilbertson vy. Oliver, 105 N.W. 
1002, 129 Iowa 568, 4 L.R.A.N.S. 953. 
81. Blackstone vy. Miller, 23 S.Ct. 
277, 188 U.S. 189, 47 L.Ed. 439; In re 
Daly, 74 N.E. 1116, 182 N.Y: 524; Mat- 
ter of Houdayer, 44 N.E. 718, 150 N. 
Y. 37, 34 L.R.A. 234, 55 Am.S.R. 642, 
3 N.Y.Ann.Cas. 176; In re Romaine, 
27 (N. EB. 975952 127 “NY: 80, 12 oL.RLA. 
401; In re Scott’s Estate, 222 N.Y.S. 
515, 129 Misc. 625; In re Inheritance 
Tax on Property, ete., 23 OhioN.P.N. 


S. 33; In re Curran’s Estate, 22 Pa. 
Dist. 300. 
82. -Blackstone v. Miller, 23 S.Ct. 


277, 188 U.S. 189, 47 L.Ed. 439; In re 
Rogers, 112 N.W. 931, 149 Mich. 305, 
11 L.R.A.N.S. 1134; In re. Clinch, 73 
N.E. 35, 180 N.Y. 300. 

83.. Bliss v. Bliss, 109 N.E. 148, 221 
Mass. 201, L.R.A.1916A 889. 

84. %In re Rogers, 112 N.W. 931, 149 
Mich. 305, 11 L.R.A.N.S. 1134, 119 Am. 
S.R. 677; In re Merriam, 111 N.W. 
196, 147 Mich. 630, 9 L.R.A.N.S. 1104, 
118 Am.S.R. 561, 11 Ann.Cas. 119. 

85. Succession of Popp, 83 So. 765, 
146 La. 464, 26 A.L.R. 1446; Hopper 
v. Edwards, 96 A. 667, 88 N.J.Law 471; 
Matter of Gibbs, 60 Misc. 645, 113 N. 
Y.S. 939; In re Inheritance Tax on 
Property, ete., 23 OhioN.P.N.S. 33. 

s6. In re Tiffany’s Estate, 128 N. 
Y.S. 106, 143 App.Div. 327 [aff 95 N.E. 
1140, 202 N.Y. 550, aff sub nom. 
Wheeler v. Sohmer, 34 S.Ct. 607, 233 
U.S. 434, 58 L.Ed. 1030]; Matter of 
Gibbs, 60 Misc. 645, 113 N.Y.S. 939. 

87. In re Bijur’s Estate, 216 N.Y. 
S. 523, 127 Misc. 206. 

ss. U.S.—Maxwell v. Bugbee, 40 S. 
Ct. 2, 250 U.S. 525, 63 L.Hd. 1124 {aff 
101 A. 248, 90 N.J.Law 707 and 105 
A. 898, 92 N.J.Law 514 (aff 103 A. 
861, 91. N.J.Law 454)]. . 

Cal.—McDougald v. Lilienthal, 164 
P. 387, 174 Cal. 698, L.R.A.1917F 267. 

Ky.—De Witt vy. Commonwealth, 
212 S.W. 437, 184 Ky. 437. 

Mass.—Welch v. Burrill, 111 N.E. 
774, 223 Mass. 87; Bliss v. Bliss, 109 
N.E. 148, 221 Mass. 201, L.R.A.1916A 
89. 

: Minn.—In re meets: Estate, 236 N. 

. 626, 183 Minn. 368. 

V5 y, Matter of Bronson, 44 N.E. 
707, 150 N.Y. 1, 55 Am.S.R. 632, 34 
TRA: 238,632 Ann:Cas.. 167; In) re 
Lowell’s Estate, 203 N.Y.S. 312, 208 
App-Div. 201 [mod 200 N.Y.S. 442, 121 
Mise. 106, aff.147 N.E. 183, 239.N.Y. 
532]; In re Brett’s Estate, 205 N.Y. 


S. 154, 123 Misc. 507. 

Ohio.—In re Inheritance Tax on 
Property, ete., 23 OhioN.P.N.S. 33. 

Utah.—Larson y. MacMiller, 189 P. 
579, 56 Utah 84. | 

See Oakman v. Small, 118 N.E. 775, 
282 Ill. 360 (where inheritance tax 
was assumed to be valid as to stock 
of domestic corporation owned by 
nonresident decedent); Penfold v. 
Edwards, 95 A. 128, 87 N.J.Law 461 
(holding that, where shares of stock 
owned by a nonresident testator are 
once taxed by the state of incorpora- 
tion but before the distribution of the 
estate a nonresident residuary lega- 
tee under the will dies and the execu- 
tors under the first will subsequently 
turn the stock over to the executors 
of the residuary legatee in lieu of 
cash, the state of incorporation can- 
not again impose a tax as if there 
were a transfer by the will of the 
residuary legatee). 

[a] Stock of corporations char- 
tered in several states.—(1) Where a 
corporation was chartered by, and 
owned property in, two or more states, 
each of the states in which it is thus 
incorporated could levy a succession 
tax on its shares of stock. Welch v. 
Treasurer, etc., General, 111 N.E. 774, 
223 Mass. 87. (2) In such cases, the 
courts usually restricted the value of 
the stock subject to the tax to the 
value of the property of the corpora- 
tion in the state imposing the tax. 
Kingsbury v. Chapin, 82 N.E. 700, 196 
Mass. 533, 13 Ann.Cas. 738; Gardiner 
v. Carter, 69 A. 939, 74 N.H. 507; In re 
Cooley, 78 N.E. 989, 186 N.Y. 220, 10 
L.R.A.N.S.*1010. (3) But each state 
in which the corporation was char- 
tered could, if it wanted to, impose a 
succession tax on the transfer of the 
shares of stock to the extent of their 
full value, regardless of where the 
property of the corporation was lo- 
eated. Welch v. Treasurer, etc., Gen- 
eral, supra. ; 

89. In re McMullen’s Estate, 187 
N.Y.S. 248, 114 Mise. 505; In re In- 
heritance Tax, 23 OhioN.P.N.S. 33. 

90. U.S.—Rhode Island Hospital 
Trust Co. v. Doughton, 46 S.Ct. 256, 
270 U.S. 69, 70 L.Ed. 475, 43 A.L.R. 
1374 [rev 121 S.H. 741, 187 N.C. 263]; 
Tyler v. Dane County, Wis., 289 F. 
843 [error dism 45 S.Ct. 10, 266 U.S. 
637, 69 L.Ed. 481]. 

Ariz.—Bardon v. Hubbs, 246 P. 770, 
380 Ariz. 307. 

Idaho.—State_ v. Gta es 
1141, 28 Idaho 784. 

Tll.—Oakman v. Small, 118 N.B. 775, 
282-11 36.0. 

Mass.—Welch v. Burrill, 111 N.E. 


Dunlap, 


774, 223 Mass. 87. 

Mont.—State vy. Walker, 226 P. 894, 
70 Mont. 484. 

Okl1.—In re Harkness’ Estate, 204 
P._911, 83 Okl. 107, 42 A.L.R. 399. 

Wis.—Shepard v. State, 197 N.Ww. 
344, 184 Wis. 88. 

But see In re McMullen’s Estate, 
187 N.Y.S. 248, 114 Misc. 505 (holding 
that thé state within which the prin- 
cipal place of business and transfer 
office of a foreign corporation is lo- 
cated may impose a transfer tax on 
shares of stock in such corporation, 
owned by a nonresident and kept 
without the state, in such proportion 
of the value of the stock as the value 
of the real estate owned in the state 
by the corporation bears to the value 
of the entire corporate property). 

[a] Beasons for rule.—(1) “The 
stockholder does not own the corpo- 
rate property. Jurisdiction for tax 
purposes over his shares cannot, 
therefore, be made to rest on the situs 
of part of the corporate property 
within the taxing state. North Caro- 
lina cannot control the devolution of 
New Jersey shares. That is deter- 
mined by the laws of Rhode Island 
where the decedent owner lived or by 
those of New Jersey, because the 
shares have a situs in the state of in- 
corporation.” Rhode Island Hospital 
Trust Co, v. Doughton, 46 S.Ct. 256, 
259, 270 U.S. 69,70 "L.Bd.'4%5,. 43 A. 
L.R. 1874 [rev 121 S.E. 741, 187 N.C. 
263]. (2) “It conclusively appears 
that the certificates themselves have 
never had an ‘actual situs’ within this 
state; that they have never at any 
time been physically kept within the 
state, nor has the decedent nor any 
of his heirs ever been residents of the 
state of Oklahoma. The decedent and 
his heirs were residents of the state 
of New York; his estate descended 
to his heirs under and according to 
the laws of New York; his heirs 
inherited under ‘the laws of said 
state; the right to inherit was giv- 
en them by, and the process of in- 
heriting was completed under, the 
laws of New York, wholly independ- 
ent of the laws of Oklahoma. Un- 
der these conditions the state of 
Oklahoma is without any jurisdiction 
in the premises.” In re Harkness’ 
Estate, 204 P. 911, 916, 83 Okl. 107, 42 
7 Ne) Ol eps eS 

91. Matter of Bronson, 44 N.E. 707, 
150 N.Y. 1, 55 Am.S.R- 632, 34 LRA. 
238, 3 Ann.Cas. 167; In re Lowell's 
Bstate, 203 N.Y.S. 312, 208 App.Div. 
201 [mod 200 N.Y.S. 442, 121 Misc. 
106, aff 147 N.E. 188, 239 N.Y. 532]; 
McLaughlin v. Cluff, 240 P. 161, 66 
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and kept by him at his domicile, were held to be 
within the power of the state issuing the bonds since 
the completion of a transfer was dependent upon 
registration in that state.°? 

[§ 2365] (5) Trust Property. If property form- 
ing the subject matter of a trust is not within the 
territorial jurisdiction of a state at the time the deed 
of trust is executed, and the creator is a nonresi- 
dent both at the time of the execution of the trust 
and the time of his decease, a state has no jurisdic- 
tion to impose a tax upon the transfer simply because 
the trustee has subsequently brought the subject 
matter of the trust within the state and kept it there 
until decedent’s death. 

[§ 2366] (6) Power of Appointment Given to 
Nonresident Donee. The legislature may constitu- 
tionally provide that the exercise of a power of ap- 
pointment shall be taxed as if the property belonged 
to the donee, except where the donor was a resident 
of the state and the donee is a nonresident at the 
time the appointment takes effect, in which case the 
property shall be taxable as having been transferred 
by the estate of the donor.®* If both the donor and 
donee of the power are nonresidents of the state,°° 
or if the donee is a nonresident at the time of exer- 
cising the power, and at the time of the death of the 
resident donor his transfer of the property was not 
taxable,®* the state can impose a tax upon the exer- 
cise of the power only with respect to property with- 
in the jurisdiction of the state at the time of the 
donee’s death. 

[§ 2367] 3. Time and Mode of Transfer®’—a. In 
General. The constitutional power of the state to 
impose taxes of the nature here considered is not 
Utah 245, 42 A.L.R. 347; Common- 
wealth v. Huntington, 138 S.H. 650, 


148 Va. 97. 
92. Bliss v. Bliss, 109 N.E. 148, 221 


156 Ark. 169; 
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99. State v. Boney, 245 S.W. 315, 
Corporation Commis- 
sion v. Dunn, 94 S.E. 481, 174 N.C. 679, 
U.R.A.1918F 498, Ann.Cas.1918D 1086. 


[§§ 2364-2369 


limited to transfers which are strictly testamentary 
in character.°’ Despite the contention that dower 
has previously become vested in, and passed fo, the 


widow by virtue of the contract of marriage, it is 


usually held to be within the constitutional power 
of the legislature to impose a suecession or inherit- 
ance tax upon the interest a widow acquires by oper- 
ation of law upon the death of her husband.®” 

[§ 2368] b. Transfers Prior to Death.* By stat- 
ute passed before the making of the transfer the 
legislature has the constitutional power to impose a 
tax upon the transfer of a present vested interest, 
by deed, grant, or gift, intended to take effect in pos- 
session or enjoyment at the death of the grantor or 
donor.2. A statutory provision that all gifts made 
within a specified number of years before the de- 
cedent’s death shall conclusively be presumed to 
have been made in contemplation of death and as 
such become subject to graduated inheritance taxes 
without regard to the actual intent of the donor cre- 
ates an arbitrary classification in violation of the 
Fourteenth Amendment to the federal constitution.* 
The legislature may, however, constitutionally pro- 
vide that the transferee of property transferred with- 
in a certain number of years of the transferor’s death 
shall have the burden of proving that the transfer 
was not made in contemplation of death. The leg- 
islature may, by statute passed prior to the creation 
of a joint tenancy, impose a tax upon the privilege 
of the survivor to acquire the property by right of 
succession, for the right to take property by sur- 
vivorship is a creature of the law upon which the 
state may impose conditions.® 

[§ 2369] c. Exercise and Nonexercise of Power 
L.R. 1224 [rev 199 N.W. 951, 184 Wis. 
1 (vacated 208 N.W. 992, 190 Wis. 


2838)]; Uihilein v. State of Wiscon- 
sin, 47. S:Ct, 1107273 “UiS 2682 ala. 


Mass. 201, L.R.A.1916A 889. 

[a] Reason for rule.—‘‘Since the 
tax is upon succession to property, 
it may be levied by the state where 
the succession of necessity must take 
place; in other words, where alone 
the effectual transfer of the legal ti- 
tle, as manifested by the essential 
factor of change of registration can 
be consummated.” Bliss v. Bliss, 109 
N.B. 148, 150, 221 Mass. 201, L.R.A. 
1916A 889. 

93. In re Heilbuth’s Estate, 147 N. 
Y.S. 238, 85 Misc. 275. But see Com. 
v. Kuhn, 2 Pa.Co. 248 (holding that, 
where a deed of trust which is tax- 
able as a transfer intended to take ef- 
fect after death has been executed in 
a state in which the settlor is domi- 
ciled at that time, but before death 
the settlor moves and dies domiciled 
in another state, the transfer may 
properly be taxed in the state where 
the situs of the property is fixed by 
Rave held and possessed by the trus- 
ee). 

Taxation of transfers in trust 
where resident decedent was nonresi- 
dent at time of execution of trust see 
supra § 2359. 

94. In re Davison’s Estate, 244 N. 
Y.S. 616, 137 Misc. 852. 

95. Matter of Warden, 
565, 157 Nuy.S, 1111. 

96. In re Kissel’s Estate, 
Y.S. 1088, 65 Misc. 444. 

97. Taxability as depending upon 
time and mode of transfer see infra 
§§ 2441-2449. 

98. Blodgett v. Union & New Havy- 
en Trust Co., 149 A. 790, 111 Conn. 
165; In re Wendel’s Estate, 119 N.E, 
319, 223 NoYs 433, 5 A.D. Re177 

Necessity that transfer be by will 
or intestate succession see infra §§ 
2443-2450. 


94 Misc. 
121. N. 


See also In re Moffitt’s Estate, 95 P. 
6538, 1025, 153 Cal. 359 [foll Peo. v. 
Mebus, .96-0R. LES the -Calaeex viii) 
(holding that the imposition of an in- 
heritance tax upon the interest of a 
widow in the community property of 
herself and her husband does not un- 
constitutionally impair’ any vested 
right of the widow). 

Dower, curtesy, or statutory right 
of surviving spouse as taxable trans- 
fer see infra § 2445. 

1. Power to tax by statute passed 
after execution of gift or deed but be- 
fore death of donor or grantor see in- 
fra § 2392. 

Taxability of transfers during life 
of owner see infra §§ 2459-2492, 

2. U.S.—Saltonstall v. Saltonstall, 
48 S.Ct. 225, 276 U.S. 260, 72 L.Ed. 565 
[aff 153 N.E. 4, 256 Mass. 519]; Nickel 
v. Cole, 41 S.Ct. 467,;256 U:S. 222, 65 
L.Ed. 900 [aff and den cert 177 P. 409, 
185 P. 565, 43 Nev. 12]; Keeney v. 
Comptroller of State of New York, 32 
S.Ct.) 105-222 .U.S.525, ‘56 oln Ed. 299 
[aff 87-N.E. 428, 194 N.Y. 281]. 

Conn.—Blodgett v. Union & New 
Haves Trust Co., 149 A. 790, 111 Conn. 

Tll.— Peo. v. McCormick, 158 N.E. 
861, 327 Ill. 547; In re Benton, 84 N. 
E. 1026, 234 Ill. 366, 18 L.R.A. 458, 14 
Ann.Cas. 107. 

Iowa.—Brown v. Gulliford, 165 N. 
W. 182, 181 Iowa. 897. 

Mass.—Boston Safe Deposit & 
Trust Co. v. Commissioner of Corpo- 
rations and Taxation, 166 N.E. 729, 
267 Mass. 240. 

N.Y.—In re Schmidlapp’s Estate, 
140 N.E. 697, 236 N.Y. 278. 

Pa.—In re Spangler’s Estate, 126 A. 
252, 281 Pa. 118. 

3. Schlesinger v. State, 46 S.Ct. 
260, 270 U.S. 230, 70 L.Ed. 557, 43 A. 


Ed. 818 [rev 208 N.W. 742, 187 Wis. 
101, set aside 211 N.W. 759, 192 Wis. 
96]; State Tax Commission v. Robin- 
son’s Hx’r, 28 S.W.(2d) 491, 234 Ky. 
415. See Succession of Williams, 129 
So. 801, 171 La. 151 (recognizing. rule 
but where statute involved raised 
only rebuttable presumption that gift 
was made in contemplation of death). 
Contra In re Ebeling’s Estate, 172 N. 
W. 734, 169 Wis. 482, 4 A.L.R. 1519. 

[a] Reason for rule.—‘“Gifts inter 
vivos within six years of death, but 
in fact made without contemplation 
thereof, are first conclusively pre- 
sumed to have been so made without 
regard to actualities, while like gifts 
at other times are not thus treated. 
There is no adequate basis for this 
distinction. Secondly, they are sub- 
jected to graduated taxes which could 
not properly be laid on all gifts or, 
indeed, upon any gift without testa- 
mentary character. The presumption 
and consequent taxation are defended 
upon the theory that, exercising judg- 
ment and discretion, the legislature 
found them necessary in order to pre- 
vent evasion of inheritance taxes. 
a The state is forbidden to 
deny due process of law or the equal 
protection of the laws for any pur- 
pose whatsoever.” Schlesinger v. 
State, 46 S.Ct. 260, 270 U.S. 230, 240, 
70 L.Ed. 557, 43 A.L.R. 1224 [rev 199 
N.W. 951, 184 Wis. 1 (vacated 208 N. 
W. 992, 190 Wis. 283)]. 

4 Tax Commission of Ohio. v. 
Parker, 158 N.H. 89, 117 OhioSt. 215 
[error dism 49 S.Ct. 78, 278 U.S. 566,. 
73 L.Ed. 509]. ‘ 

5. Matter of Dolbeer’s Estate, 12 
N.E. 381, 226 N.Y. 623; In re Van 
Vranken’s Hstate, 179 N.Y.S. 752, 110 
Misc. 84. as ; 

Power to impose tax by statute — 


For later cases, developments and changes in the law see Annotations, same title and section number, ~ Ree ig 


§§ 2369-2375] 


of Appointment.® Notwithstanding the common-law 
rule that interests or estates created by the execu- 
tion of a power of appointment take effect as if cre- 
ated by the instrument conferring the power, and 
that the appointee or beneficiary takes title under 
the donor and not under the donee,’ a state is gen- 
erally considered as having constitutional power to 
say that the exercise of a power of appointment shall 
be treated as equivalent to a transfer by the donee of 
the power, and shall be taxed upon that basis.’ The 
power to impose a tax upon a transfer pursuant to 
the exercise of the power of appointment is not 
limited upon a particular manner of exercising the 
privilege,® but the tax may be imposed where the 
power is exercised by deed inter vivos, not in con- 
templation of death, as well as where the power is 
| exercised by will.1° Except as limited by prohibi- 
4 tions against the impairment of vested rights by re- 
troactive legislation,’! the legislature may treat a 
donee’s failure to exercise a power of appointment 
; as a taxable transfer to the remainderman.1? 
[§ 2370] d. Transfers in Discharge of Debt or 
3 Contract.1* The fact that a transfer by will is made 
p for the purpose of satisfying or performing a con- 
tract made, for a valuable consideration, by decedent 
during his lifetime does not oust the state’s power 
to impose a tax upon the transfer.14 Even where the 
testator has violated his contract and willed the 
property to others so that the promisee has been com- 
pelled to bring an action to have the beneficiaries 
under the will charged as trustees for his benefit, it 
has been held that the transfer in effect takes place 
under the will and may be subjected to a tax.'® 
4 [§ 2371] e. Life Insurance Policies.‘® The legis- 
lature may properly impose an inheritance tax with 
respect to the proceeds of life insurance policies 
which decedent has taken out during his lifetime and 


passed subsequent to creation of ten- 
ancy see infra § 2394. 

6. Cross references: 
Taxability of execution of power of 


N.Y 
[a] 
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800; reread: of Gould, 51 N.E. 287, 156 


Contract obligation not uncon- 
stitutionally impaired.—Where, 
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made payable to a designated beneficiary.!7 

[§ 2372] 4. Nature of Property'‘—a. In General. 
A state may impose a tax upon the transfer by will 
or intestate succession of all property within its ju- 
risdiction whether it be realt® or personal,?° or tan- 
gible or intangible;?! and the fact that property 
within the territorial jurisdiction of a state is of 
such a nature that the legislature would have no pow- 
er to place a direct tax upon the property itself does 
not necessarily exclude the power to impose a tax 
upon the transfer thereof by will or intestate suc- 
cession.” 

[§ 2373] b. United States Bonds; Federal Securi- 
ties. Because of the theory that the tax is upon the 
privilege of transmission or succession,?* it is gen- 
erally held that such a tax may be imposed with re- 
spect to federal bonds or securities which could 
not be taxed. directly.?4 

[§ 2374] c. Indian Lands and Other Property.”® 
Transfer of, or succession to, Indian lands or prop- 
erty upon which the federal government has placed . 
restrictions and which pass only by virtue of the laws 
of the United States cannot be subjected to a tax 
by the state in which the property is situated;?* but 
personal property which descends by virtue of the 
laws of the state rather than of the United States 
may be subjected to an inheritance tax by the 
state.?7 

[§ 2375] d. War Risk Insurance. The state of a 
deceased soldier’s residence has no power to impose 
an inheritance tax with respect to unmatured in- 
stallments of war risk insurance paid to the estate 
of the deceased soldier by the federal government 
where, under the federal law with respect to such 
insurance, the payment is in substance a direct one 
by the government to the beneficiaries in accordance 
with its contract of insurance, although the laws of 
Surr. 404 (aff 47 App.Div. 625, 62 N.Y. 
S. 1145, aff 57 N.H. 1122, 161. N.Y. 


631)1; Wallace v. Myers, 38 F. 184, 4 


by | L.R.A. 171 [appeal dism 14 S.Ct. 1155, 


appointment see infra §§ 2493-2499. 

Taxation by statute passed after cre- 
ation of power but before exercise 
thereof see infra § 2393. ; 

Whether state of donee’s residence 
ean tax exercise of power created 
Hae nonresident donor see supra § 
2360 


7. See Powers § 150. 

8. Chanler v. Kelsey, 27 S.Ct. 559, 
205 U.S. 466, 51 L.Ed. 882 [aff 68 N.E. 
871, 176 N.Y. 486, 64 L.R.A. 279 (reh 
den 69 N.E. 1122, 177 N.Y. 540)]; Orr 
v. Gilman, :22-S.Ct. 218, 183: U.S...278, 
46 L.Ed. 196; Robinson v. McCarthy, 
22 Hawaii 742; Trainer v. Scott, 161 N. 
E. 459, 248 N.Y. 171; In re Dows, 60 N. 
BE. 439, 167 N.Y. 227, 88 Am.S.R. 508, 
52 L.R.A. 433; Montague v. State, 
157 N.W. 508, 163 Wis. 58. 

9. In re Wendel’s Estate, 119 N. 
BE. 879, 223 N.Y. 433, 5 A.L.R. 177. 

10. In re Wendel’s Estate, supra. 

11. See infra § 2390. 

12. Saltonstall v. Treasurer and 
Receiver General, 153 N.E. 4, 256 
Mass. 519 [aff 48 S.Ct. 225, 276 U.S. 
260, 72 L.Ed. 565]; Minot v. Stevens, 
93 N.E. 973, 207 Mass. 588, 33 L.R.A. 
N.S. 2367 State v. Brooks, 232 N.W. 
331, 181 Minn. 262; Manning v. Board 
of Tax Com’rs of Rhode Island, 127 
A. 865, 46 R.I. 400; Montague v. State, 
157 N.W. 508, 163 Wis. 58. 

13. Taxability of transfers pur- 
suant to contract of decedent see in- 
fra §§ 2451-2453. 

14 State v. Mollier, 152 P. 771, 96 
Kan. 514, L.R.A.1916C 551; Hill v. 
Treasurer and Receiver General, 116 
N.E. 509, 227 Mass. 331; Clarke v. 
Treasurer and Receiver General, 115 
N.E. 416, 226 Mass, 301, L.R.A.1917D 


antenuptial agreement, the wife is 
given a direct claim for a certain 
amount of cash as a debt against the 
estate in case of decedent’s death, 
and by his will decedent gives the 
wife the right to elect to take a cer- 
tain amount of securities of the es- 
tate, in lieu of cash, and the wife does 
so elect and receives the securities 
from the executors and trustees un- 
der the will, the transfer and accept- 
ance of the securities is a legacy in 
payment of a debt, and despite the 
fact that the wife was a creditor by 
virtue of the antenuptial agreement, 
the transfer may be subjected to an 
inheritance tax without impairing the 
obligation of a contract in violation 
of Const. art 1§ 10. Hill v. Treasurer 
and Receiver General, 116 N.E. 509, 
227 Mass. 331. 

15. In re Kidd, 80 N.E. 924, 188 N. 
Y. 274. 

16. Constitutionality of statute as 
applied to policy taken out before 
passage of statute see infra § 2392 
note 6 [b]. 

Taxability of proceeds of insurance 
see infra § 2472. 

17. State v. Cain, 36 S.W.(2d) 82, 
162 Tenn. 213; In re Allis’ Will, 184 
N.W. 881, 174 Wis. 527. 

18. Taxability as dependent upon 
nature of property see infra §§ 2507- 


2515. 

19. See supra §§ 2356, 2362. 
See supra §§ 2357, 2363. 
21. See supra §§ 2358, 2364. 

See infra § 2373. 

See supra § 2342. 
24. U.S.—Plummer v. Coler, 20 S. 
Ct. 829, 178 U.S. 115, 44 L.Ed. 998 [aff 
30 Misc. 19, 62 N.Y.S. 1024, 1 Mills 


154 U.S. 523, 38 L.Ed. 1080]. 
La.—Levy’s Succession, 39 So. 37, 
115 La. 377, 8 L,R.A.N.S. 1180 [aff 27 
S.Ct. 174, 203 U.S. 548, 51 L.Ed. 310]; 
BS le Succession, 38 So, 898, 115 La. 


N.H.—Williams v. State, 125 A. 661, 
81 N.H. 341, 39 A.L.R. 490. 

N.Y.—In re Sherman, 46 N.E. 1032, 
153 N.Y. 1; Matter of Whiting, 2 App. 
Div. 590, 38 N.Y.S. 131 [mod on other 
grounds 44 N.E. 715, 150 N.Y. 27, 55 
Am.S.R. 640, 34 L.R.A. 232, 3 Ann.Cas. 
173]; Matter of Carver, 4 Misc. 592, 
25 N.Y.S. 991; Matter of Tuigg, 15 N. 
Y.S. 548, 2 Connoly Surr. 633; Matter 
of Howard, 5 Dem.Surr. 483. 

Pa.—Strode v. Com., 52 Pa. 181. 

Va.—Jeffress v. Commonwealth, 146 
S.E. 296, 152 Va. 100; Cornett’s Ex’rs 
v. Commonwealth, 105 S.E. 230, 127 
Va. 640. 

Taxability of federal securities see 
supra § 215. 

Taxation of Indian lands see 
supra § 17. 

26. Childers v. Beaver, 46 S.Ct. 387, 
270 U.S. 555, 70 L.Ed. 730 [aff 300 F. 
113]; In re State Inheritance Tax on 
Nah-me-tsa-he’s Estate, 249 P. 726, 
119 Okl. 300. 

[a] Lands allotted to Indians, ang 


| conveyed through trusts or restrictive 


patents during trust or restrictive pe- 


‘riod, remain subject to control of con- 


gress and instrumentalities of con- 
gress, and their transfer cannot be 
taxed by states without assent of the 
federal government. Childers v. 
Beaver, 46 S.Ct. 387, 270 U.S. 555, 70 
L.Ed. 730 [aff 300 F. 113]. 

27. In re State Inheritance Tax on 
Nah-me-tsa-he’s Estate, 249 P, 726, 
119 Okl. 300. 
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the state are referred to to determine the beneficia- 
ries and the state administrator is used as a conduit 
to transmit the money.*® 

[§ 2376] 5. Character of Beneficiary.*® Be- 
quests or devises to the United States,*° or a state** 
whose property is exempt from direct property taxes, 
may be subjected to an inheritance tax. 

[§ 2377] 6. Character of Estate or Interest Given 
or Created.°2 Imposition of a tax on a transfer lim- 
ited to vest on contingencies which may never hap- 
pen is not unconstitutional where payment of the 
tax is postponed until the contingency happens 
which gives the beneficiary the actual possession or 
enjoyment of the property transferred.** That the 
present owner under the transfer of a defeasible es- 
tate is compelled to pay the entire tax does not ren- 
der the tax unconstitutional where the payor is giv- 
en a right of restitution in case his estate is 
abridged, defeated, or diminished.** 

[§ 2378] 7. Rate and Basis of Computation 
Which May Be Taken.*® The amount of the tax may 
constitutionally be based upon the total amount of 
the entire estate transmitted,?*® or it may be based 
upon the amount which the particular beneficiary 
receives.*7 or both may be taken as the basis of com- 
putation so that under a single taxing statute the 
amount which a legatee will be required to pay may 
be made to depend both on the total net amount of 
decedent’s estate subject to the jurisdiction of the 
state and the amount of the gift to which the bene- 
ficiary succeeds under the laws of the state.2% As 
the basis for computing the amount of the tax the 
state has the power to take either the value at death 
without any deductions, or the value actually re- 
ceived by the distributee;*® and hence, it is within 
the constitutional power of the state to provide that, 
in determining the value which is to form the basis 
for determining the amount of the tax, no reduction 
or deduction shall be allowed on account of the estate 


28. In re Harris’ Estate, 229 N.W.|/charge of debt see supra § 2370. 
United States v. Perkins, 16] Pennsylvania, 45 S.Ct. 603, 268 U.S. 


781, 179 Minn. 450; Tax Commission 30. 
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tax paid to the federal government.*® Prior to the 
establishment of the supreme court rules which pre- 
vent such double taxation,*+ it was held that, where 
the state of the debtor’s domicile has imposed an 
inheritance tax upon a debt owing a deceased non- 
resident creditor, the state of the ereditor’s resi- 
dence takes property unconstitutionally without due 
process of law if it seeks to impose a tax without al- 
lowing a deduction for the amount paid the state of 


‘the debtor’s residence;*2 and the state of the domi- 


cile in computing the tax to be paid upon the trans- 
fer of shares\in a foreign corporation must allow 
deduction for taxes paid to the state of incorpora- 
tion.t? Where the tax is not payable until the con- 
tingent remainderman comes into actual enjoyment 
and possession, a law providing that the value taken 
as a basis for the tax shall be computed as of the 
time of the testator’s death without deduction on 
account of the intervening life estate is not uncon- 
stitutional as denying due process.** On the other 
hand, the legislature may properly provide that the 
value of the remainder shall be computed as of the 
time of coming into possession;*> and this is con- 
stitutional although, as applied, it results in impos- 
ing an increased tax because of an increase in the 
value of the property from the time of decedent’s 
death until the time the remainderman comes into 
possession.4® The legislature may constitutionally 


require that the tax on contingent remainders be. 


paid immediately out of the corpus of the estate at 
the highest rate that might possibly be imposed upon 
the happening of any of the contingencies specified, 
with a provision for a refund in ease it turns out 
that the rate should have been lower, although the 


life tenant is thereby deprived of the income on the- 


amount of the tax and it would be fairer to the life 
tenant if the lower rate were first imposed and any 
balance later collected from the remainderman.*? 


40. Frick v. Commonwealth of 


of Ohio v. Rife, 162 N.E. 390, 119 Ohio 


83; In re Wanzel’s Estate, 145 A. 512, 


295 Pa, 419; Watkins v. Hall, 147 S.E. 
876, 107 W.Va. 202. See, also, Suc- 
cession of Geier, 99 So. 26, 155 La. 
167, 32 A.L.R. 353 (where the insur- 
ance was paid directly to beneficiaries 
determined according to the intestate 
laws of the state of the soldier’s resi- 
dence and it was held that the bene- 
ficiaries could not be held liable for 
an inheritance tax since they took as 
beneficiaries under the contract of in- 
surance and not as heirs under the 
intestate laws of the state). 

[a] Reason for rule.—‘‘'The War 
Risk Insurance Act, - we be- 
lieve - provides for a payment 
arising from a contract between the 
soldier and the government, which un- 
der certain circumstances inures to 
the benefit of the permitted class. 
. . . This right to take this proper- 
ty is by virtue of a contract between 
the United States government and the 
soldier, and does not arise by reason 
of the statutes of descent and dis- 
tribution of this state, even though 
the government has seen fit to dis- 
tribute such fund through the agency 
of an administrator acting under the 
statutes of descent and distribution of 
the state of Ohio.” Tax Commission 
of Ohio v. Rife, 162 N.E. 390, 119 Ohio 
83, 89, 90. 

Necessity that property pass from 
decedent see infra § 2442. 

29. Application of statutes as de- 
pendent upon nature and relationship 
of taker see infra § 2522. 

Gift to creditor beneficiary in dis- 


S.Ct. 1075, 163 U.S. 630, 41 L.Ed. 289; 
In re Cullum, 25 N.Y.S. 699 [aff 27 
N.Y.S. 1105, and aff 40 N.E. 163, 145 
N.Y. 593]; Cornett’s Ex’rs v. Com- 
monwealth, 105 S-E. 230, 127 Va. 640. 

81. In re Rudge’s Hstate, 207 N.W. 
520, 114 Neb. 335. 

32. Basis to be taken for comput- 
an tax on remainders see infra § 

Discrimination between various 
types of interests and estates see in- 
fra § 2385, 

Taxability of transfer as depend- 
ent upon-character of estate or inter- 
eee faee or created see infra §§ 2516— 


33. State v. Pabst, 121 N.W. 351, 
139 Wis. 561. 

34. State v. Pabst, supra. 

35. Amount and ascertainment of 
tax see infra §§ 2550-2660. 

Statutes to obtain benefit of credit 
under federal estate tax laws see in- 
fra § 2401. 

36. Stebbins v. Riley, 45 S.Ct. 424, 
268.U.S. 137,69 L.Ed. 884, 44 A.L.R. 
1454 [aff In re Watkinson’s Estate, 
217 B.1073,194 Cal..591]. 

87. Stebbins v. Riley, 45 S.Ct. 424, 
268 U.S. 137, 69 L.Ed. 884, 44 A.L.R. 
1454 [aff In re Watkinson’s Estate, 
217-P. 1078,,191 Cal. 591]. 

38. Stebbins y. Riley, 45 S.Ct. 424, 
268 U.S. 137, 69 L.Ed. 884, 44 A.L.R. 


1454 [aff In re Watkinson’s Estate,. 


217 PB. 1073, 191 Cal. 591]; Hagood v. 
Doughton, 1438 S.E. 841, 195 N.C. 811, 
39. In re Davis’ Estate, 130 S.B. 
22, 190 N.C. 358; In re Kirkpatrick’s 
Hstate, 275 Pa. 271, 119 A. 269 ‘ 


473, 69 L.Ed. 1058, 42 A.L.R. 316 [rev 
In re Frick’s Estate, 121 A. 35, 277 
Pa. 242]; Stebbins v. Riley, 45 S.Ct. 
424, 268 U.S. 137, 69 L.Ed. 884, 44 A. 
L.R. 1454 [aff In re Watkinson’s Es- 
tate, 217 P, 1073, 191 Cal. 591]; In re 
Fish’s Estate, 189 N.W. 177, 219 Mich. 
369; In re Kirkpatrick’s Estate, 119 
A. 269, 275 Pa, 271. Contra In re 
Smith’s Hstate, 29 Pa.Dist. 917; In 
re Sherwood’s Estate, 211 P. 734, 122 
Wash. 648. 

Deduction of federal inheritance tax 
See infra § 2600. 

41. See supra § 2364. 

42. In re Scott’s Estate, 222 N.Y.S. 
515, 129 Misc. 625. 

43. Frick v. Commonwealth of 
Pennsylvania, 45 °S.Ct. 603, 268 U.S. 
473, 69 L.Ed. 1058, 42 A.L.R. 316 [rev 
yea Frick’s Estate, 121 A. 35, 277 Pa. 
Deduction of inheritance taxes 
other states see infra § 2601. Sf 

_44 Salomon v. State Tax Commis- 
Sion of New York, 49 S.Ct. 192, 278 
U.S. 484, 73 L.Ed. 464 [aff In re 
Hecht’s Estate, 159 N.E. 668, 246 N. 
Y. 602 (aff 220 N.Y.S. 325, 219 App. Div. 
656, aff 216 N.Y.S. 321, 127 Misc. 211)]. 

Discrimination between vested and 
contingent remainders as to mode of 
valuation see infra § 2385. a 

45. Attorney General v. Sto : 
N.B. 395, 209 Mass. 186. psp 

46. Attorney General v..Stone, su- 
pra.’ 

47. People v. Starring, 113 N.E. 627. 
274 Ill. 289; In re Kinsella’s Estate, 
239 S.W. 818, 293 Mo. 545; In re Zbor- 
owski’s Hstate, 107 N.H. 44, 213 N.Y. 


For later cases, developments and changes in the law see Annotations, same title and section number; 
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[§ 2379] 8. Equality and Uniformity*s—a. In 
General. While constitutional provisions requiring 
equality and uniformity in property taxation are 
generally held not to apply to inheritance or succes- 
sion taxes,*? a constitutional mandate as to equality 
and uniformity in taxation, if not limited to prop- 
erty taxes and if clearly broad enough, may apply 
to inheritance as well as other taxes.°° 
provisions as to equality or uniformity may be ap- 
plicable, there is- no infringement thereof if the 
tax operates equally and uniformly as to all within a 
defined class or classes and the classification has 


109; In re Brez, 64 N.E. 958, 172 N.Y. 
609; In re Sperling’s Estate, 234 N. 
Y.S. 119, 183 Misc. 834. 

Accrual of right to tax with respect 
to future or contingent estates see 
infra §§ 2539-2543, 

Temporary taxation at highest rate 
see infra § 2586. . 

48. Application of constitutional 
guaranties of equal protection of laws 
to inheritance taxes see Constitution- 
al Law § 885. 

Refusal to allow deduction for fed- 
eral estate tax as denial of equal pro- 
tection see supra § 2878. 

49. Ark.—State v. Boney, 245 S.W. 
315, 156 Ark. 169. 

Colo.—In re Magnes, 77 P. 853, 32 
Colo. 527; In re House Bill No, 122, 
48 P. 535, 23 Colo. 492. 

Ga.—Farkas v. Smith, 94 S.E, 1016, 
147 Ga. 503. 

Kan.—State v. Cline, 137 P. 932, 91 
Kan. 416, 50 L.R.A.N.S. 991. 

Ky.—Booth y. Com., 113 S.W. 61, 
130 Ky. 88 [reh den 114 S.W. 750, 130 
Ky. 109]. 

Me.—State v. Hamlin, 30 A. 76, 86 
Me. 495, 41 Am.S.R. 569, 25 L.R:A. 632. 
Md.—Tyson v. State, 28 Md. 577. 

Mich.—In re Fox’s Estate, 117 N.W. 
558, 154 Mich. 5 [rev on other grounds 
124 N.W. 60, 159 Mich. 420]; Union 
Trust Co. vy. Wayne Prob. Judge, 84 
N.W. 1101, 125 Mich. 487; Chambe v. 
Durfee, 58 N.W. 661, 100 Mich. 112. 

Mo.—State ex rei. McClintock v, 
Guinotte, 204 S.W. 806, 275 Mo, 298; 

' Estate, 199 S.W. 556, 
272 Mo. 465; State v. Henderson, 60 
S.W. 1093, 160 Mo. i190. But see State 
v. Switzler, 45 S.W. 245, 143 Mo. 287, 
65 Am.S.R. 653, 40 L:R.A. 280 (hold- 
ing particular tax involved to be a 
property tax and hence subject to 
constitutional provision as to equality 
and uniformity). 

Mont.—State yv. District Court, 225 
P. 804, 70 Mont. 322; In re Touhy, 90 
P. 170, 35 Mont. 431; Gelsthorpe v. 
Furnell, 51 P. 267, 20 Mont. 299, 39 
L.R.A. 170. 

Neb.—State v. Vinsonhaler, 105 N. 
W. 472, 74 Neb. 675. 

N.H.—Thompson vy. Kidder, 65 A. 
392, 74 N.H. 89, 12 Ann.Cas. 948. But 
see Curry v. Spencer, 61 N.H. 624, 60 
Am.R. 337 (holding the legislature 
without constitutional power to enact 
a disproportional inheritance tax 
law). 

so See ea v. Edwards, (Sup.) 96 
A. 186 [aff 99 A. 1070]; Eastwood v. 
Russell, 81 A. 108, 109, 81 N.J.Law 
672. 

N.Y.—In re Dupignac’s Estate, 204 
N.Y.S. 273, 123 Misc. 21 [aff 207 N.Y.S. 
833, 211 App.Div. 862]. 

N.C.—In re Davis’ Estate, 130 S.E. 
22, 190 N.C. 358; Rhode Island Hos- 
pital Trust Co. v. Doughton, 121 S.E. 
741, 187 N.C. 263 [rev on other grounds 
46 S.Ct. 256, 270 U.S. 69, 70 L.Ed. 475, 
43°, Av R=, 137415 see re Morris, 50 

.B.. 682;.138 N.C. ; 
= Ohio.—State v. Guilbert, 71 N.E. 
636. 70 OhioSt. 229; Hagerty v. State, 
45 N.E. 1046, 55 OhioSt. 612 Taff State 
vy. Ferris, 41 N.H. 579, 53 OhioSt. 314, 
30 L.R.A. 218.. 12 OhioCir.Ct. 606, 5 

hioCir.Dec. 701]. 

e Okl.—McGannon v.. State, 124 P, 
1063, 33 Okl. 145, Ann.Cas.1914B 620, 
Or.—In re Heck’s Estate, 250 P. 735, 


120 Or. 80. 
or aca re Knowles’ Estate, 11 Pa 
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Although 


Dist.&Co. 621; 
Pa.Co. 209, 
Pa.Dist. 917. 


Portuondo’s Hst., 20 
Contra Smith’s Estate, 29 


Tex.—State v. Jones, (Civ.App.) 
290 S.W. 244 [rev on other grounds 
(Commn.App.) 5 S.W.(2d) 973]. 

Utah.—Dixon v. Ricketts, 72 P. 947, 
26 Utah 215. 

Va.—Schoolfield _v. Lynchburg, 78 
Va. 366; Hyre v. Jacob, 14 Gratt. (55 
Va.) 422, 73 Am.D. 367. 

Wis.—State v. Pabst, 121 N.W. 351, 
139 Wis. 561; Beals v. State, 121 N.W. 
347, 139 Wis. 544; Nunnemacher v. 
State, 108 N.W. 627, 129 Wis. 190, 9 
L.R.A.N.S. 121. 

Generally as to application of con- 
stituticnal provisions with relation 
to property taxes to inheritance taxes 
see supra § 2353. 

50. State v. Bazille, 92 N.W. 415, 
87 Minn. 500, 94 Am.S.R. 718; Drew 
v. Tifft, 81 NW. 839, 79 Minn. 175, 
47 L.R.A. 525, 79 Am.S.R. 446; State 
v. Gorman, 41 N.W. 948, 40 Minn. 232, 
2 L.R.A. 701; In re McKennan’s Es- 
tartare lol NEW soy. ae lau ebe po Loos 
Ann.Cas.1913D 745 [rev 126 N.W. 611, 
25 S.D. 369, 33 L.R.A.N.S. 606]; In_re 
Hickok, 62 A. 724, 78 Vt. 259. See 
State v. Vance, 106 N.W. 98, 97 Minn. 
532; State v. Bazille, 106 N.W. 93, 97 
Minn, 11, 6 L.R.A.N.S. 732 (in accord 
as to the construction and applica- 
tion of the constitution but holding 
the inheritance tax involved to be con- 
stitutional in that it could reasonably 
be construed so as to operate equally 
and without undue discrimination). 

{a] In Minnesota, under Const. 
art 9 § 1, providing that “all taxes to 
be raised in this state shall. be as 
nearly equal aS may be°>. ...  pro- 
vided . ... that there may be by 
law levied and collected a tax upon all 
inheritances, devises, bequests, lega- 
cies and gifts of every kind and de- 
scription above a fixed and specified 
sum, of any and all natural persons 
and corporations,” and that “‘such tax 
above such exempted sum may be 
uniform, or it may be graded or pro- 
gressive,” the mandate of equality of 
taxation applies to inheritance taxes 
exactly as it does to taxes on prop- 
erty, except as otherwise expressly 
provided in the last proviso permit- 
ting graded or progressive inherit- 
ance taxes. Drew v. Tifft, 81 N.W. 
839, 79 Minn. 175, 181, 47 L.R.A. 525, 
79 Am.S.R. 446. 

51. U.S.—Stebbins v. Riley, 45 S. 
Ct. 424, 268 U.S. 137, 69 L.Ed. 884, 44 


A.L.R. 1454 [aff 217 P. 1073, 191 Cal. 
5911; Maxwell v. Bugbee, 40 S.Ct. 
2, 250 U.S. 525, 68 L.Ed. 1124 [aff 


101. A. 248, 90 N.J.Law 707, 105 A. 
893, 92 N.J.Law 514 (103 A. 861, 91 
N.J.Law 454)]; Skarderud v. Tax 
Commission of State of North Dako- 
ta, 38 S.Ct. 133, 245 U.S. 633, 62 L.Ed. 
022. 

Cal.—In re Campbell, 77 P. 674, 143 
Cal. 623 [aff 26 S.Ct. 182, 200 U.S. 87, 
50 L.Ed. 382]. 

Hawaii.—Hawaiian Trust Co. Vv. 
Smith, 31 Hawaii 196 [foll Davies v. 
Smith, 31 Hawaii 211]. 

Ind.—Crittenberger v. State Sav- 
ings & Trust Co., 127 N.E. 411, 189 

pawl : 
1G etn re Fox’s Estate, 117 N.W. 
558, 154 Mich. 5 [rev on other grounds 
124 N.W. 60, 159 Mich. 420]. 
Miss.—Enochs v. State, 97 So. 534, 


some ‘reasonable basis or foundation.*4 
tional requirement that all taxes be uniform upon 
the same class of subjects within the territorial lim- 
its of the taxing authority is not infringed if the es- 
tates of all decedents are subject to a uniform tax 
in all parts of the state.>? 

[§ 2380] b. Discrimination as _ to 
Classification according to relationship or kinship to 
decedent is usually held to have a reasonable founda- 
tion so that constitutional provisions as to equality 
and uniformity are not thereby violated.*4 

[§ 2381] c. Discrimination as to Nonresidents. 


[61 C.J.] 1611. 


A constitu- 


Kinship.°* 


133 Miss. 107. 
Mont.—Gelsthorpe v. Furnell, 51 P. 
267, 20 Mont. 299, 39 T R.A. 170. 
N.M.—State v. Eldodt, 267 P. 55, 33 
Edwards, 


N.M. 347. 

N.J.—Howell v. (Sup.) 
96 A. 186 [aff 99 A. 1070]. 

N.Y.—In re Watson’s Estate, 123 N. 
E. 758, 226 N.Y. 884 [aff 41 S.Ct. 43, 
254 U.S. 122, 65 L.Ed. 170]. 

N.D.—Strauss v. State, 162 N.W. 
908, 36 N.D. 594, L.R.A.1917E 909. 

Or.—In re Heck’s Estate, 250 P. 735, 
120 Or. 80. 

Pa.—Commonwealth v. Randall, 73 
A. 1109, 225 Pa. 197. 

S.D.—In re McKennan’s Estate, 130 
N.W.. 38, 27. S.D. 186, Ann.Cas.1913D 
745 [rev 126 N.W. 611, 25 S.D. 369, 
33 L.R.A.N.S. 606]. 

Wash.—State v. Clark, 71 P. 20, 30 
Wash, 439. 

Wis.—In re Clark’s Will, 196 N.W.- 
839. 182 Wis. 384. 

[a] Legislature may make any 
classification of recipients of inherit- 
ed estates for taxation which it sees 
fit, and the courts may not interfere, 
provided there is the required equal- 
ity and uniformity between the per- 
sons in the separate classes, and pro- 
vided the classification is not based 
on a wholly arbitrary and unnatural 
plan. In re McKennan’s Estate, 1306 
N.W. 338, 27 S.D. 136, Ann.Cas.1913D 
745 [rev 126 N.W. 611, 25 S.D. 369, 33 
L.R.A.N.S. 606]. 

52. In re Frick’s Estate, 121 A. 35, 
277 Pa. 242 [rev on other grounds 
45 S.Ct. 608, 268 U.S. 473, 69 L.Ed. 
1058, 42 A.L.R. 316]. 

53. Adopted child as subject to col- 
perm inheritance tax see infra § 

oa. 

Rate as fixed by relationship of tak- 
er see infra § 2585. i 

54. Cal.—In re Campbell, 77 P. 674, 
143 Caln.623% Lait. 26) St ees 2O0gt or 
87, 50 L.Ed. 382]; In re Wilmerding, 
29 P USI) 1A Ca hie Sle 

Ill.—People v. Tatge, 108 N.E. 748, 
267 Ill. 634; Kochersperger v. Drake, 
47 N.E. 321, 167 Ill. 122, 41 L.R.A. 446 
[error dism 18 S.Ct. 942, 170 U.S. 303, 
42 L.Ed. 1046]. 

Ind.—Crittenberger v. State Sav- 
ings & Trust Co, 127 N.E. 552, 189 
Ind. 411. 

Iowa.—In re Peterson’s Estate, 151 
N.W. 66, 168 Iowa 511, L.R.A.1916A 
469 [aff sub nom. Duus v. Brown, 38 
S.Ct. 111, 245 U.S. 176, 62 L.Hd. 228]. 

Ky.—Booth v. Com., 113 S.W. 61, 
130 Ky. 88 [reh den 114 S.W. 750, 130 
Ky. 109]. 

Mass.—Minot v. Winthrop, 38 N.E. 
512, 162 Mass. 118, 26 L.R.A. 259. 

Mich.—In re Fox’s Estate, 117 N.W. 
558, 154 Mich. 5 [rev on other grounds 
124 N.W. 60, 159 Mich. 420]. 

Mo.—State v. Henderson, 60 S.W. 
1093, 160 Mo. 190. 

N.J.—Howell v. Edwards, (Sup.) 96 
A. 186 [aff 99 A. 1070]. 

N.C..—Shaw v. Bridgers, 76 S.E. 827%, 
161 N.C. 246. 

N.D.—Strauss v. State, 162 N.W. 
908, 36 N.D. 594, L.R.A.1917E 909. — 

Ohio.—Hagerty v. State, 45 N.E. 
1046, 55 OhioSt. 613 [aff 12 OhioCir. 
Ct. 606, 5 OhioCir.Dec. 701]. 

.—In re Inman’s Estate, 199 P. 
73 A. 1109, 


Or 
615, 101 Or. 182, 16 A.L.R. 675. 
Pa.—Com. v. Randall, 
220 eA, aL 1. 


1612 [61 C.J.] 


According to some authorities, an inheritance tax 
statute which discriminates against all nonresident 
decedents has the necessary effect of including the 
citizens of other states in the discrimination and 
is hence unconstitutional under the privileges and 
immunities clause of the federal constitution giving 
the citizens of each state all the privileges and 1m- 
munities of the several states.°> Other cases seem 
to regard a discrimination between residents and 
nonresidents as a reasonable classification and as 
being substantially different than a classification 
based on citizenship so that the privileges and im- 
munities clause is not thereby violated.°® There 
is no unconstitutional discrimination between the 
estates of resident and nonresident decedents where 
the difference in treatment is due solely to differ- 
ences in circumstances and tends to produce equality 
rather than inequality.5* Furthermore, it has been 
held that the fact that an inheritance tax law im- 
poses a tax with respect to the property of a non- 
resident decedent only where he has both real and 
personal property within the state, and not where 
the only property within the state is personalty, does 
not make it unconstitutional as denying the equal 
protection of the laws.°* The legislature may prop- 
erly exempt gifts to domestic charitable corporations 
while taxing gifts to foreign charitable corpora- 
tions;>® and in the absence of express treaty or 
constitutional provision otherwise, the state may im- 
pose a higher tax upon transfers to alien heirs and 
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beneficiaries than upon transfers to residents and 
citizens.°° A statute providing that the exercise of 
a power of appointment shall -be taxed as if the 
property which the power relates belonged abso- 
lutely to the donee, except where the donor was a 
resident and the donee at the time the appointment 
takes effect is a nonresident, in which case the prop- 
erty shall be taxable as having been transferred by 
the estate of the donor, is not unconstitutional as 
making an unreasonable discrimination between res!- 
dents and nonresidents.°** 

[§ 2382] d\ Discrimination as to Nature of Prop- 
erty. In imposing an inheritance tax, the legislature 
may properly make reasonable discriminations be- 
tween various kinds of property ;°? and may impose 
a higher tax with respect to property that has es- 
caped its share of taxation during the lifetime of 
decedent than upon that which has borne its just 
burden.°? ate 

[§ 2383] e. Discrimination as to Mode of Trans- 
fer. A statute which singles out transfers and con- 
veyances where a life estate is reserved to the gran- 
tor and imposes a tax thereon while leaving all oth- 
er transfers or conveyances exempt is not invalid as 
making an unreasonable eclassification.®* In order 
to discourage evasion of taxes by testamentary gifts 
the legislature may properly place them in a class by 
themselves and impose a higher tax thereon than up- 
on inheritances or transfers by will.6° <A selection 
and classification of the privilege of coming into the 


S.D.—In re McKennan’s Estate, 126 
N.W. 611, 25 S.D. 369, 33 L.R.A.N.S. 
606 [rev on other grounds 130 N.W. 
33, 27 S.D. 136, Ann.Cas.1913D 745]. 

Tenn.——State v. Alston, 30 S.W. 750, 
94 Tenn. 674, 28 L.R.A. 178. 

Vt.—In re Hagar’s Estate, 126 A. 
507, 98° Vt..235. 

Wash.—State v. Clark, 71 P. 20, 30 
Wash. 439. 

Wis.—Beals v. State, 121 N.W. 347, 
139 Wis. 544; Nunnemacher v. State, 
108 N.W. 627, 129 Wis. 190, 9 L.R.A. 
N.S. 121. 

[a] Reason for rule.—‘‘To make a 
distinction between collateral kindred 
or strangers in blood and kindred in 
the direct line in reference to the as- 
sessment of such a tax, either by ex- 
empting the kindred in the direct line 
or by imposing on collaterals and 
strangers a higher rate of taxation, 
has the sanction of nearly all states 
which have levied taxes of this kind. 
It has sanction in reason, for the mor- 
al claim of collaterals and strangers 
is less than that of kindred in the di- 
rect line, and the privilege is there- 
fore greater.” Minot v. Winthrop, 
38 N.E. 512, 516, 162 Mass. 113, 
L.R.A. 259. 

[b] Discrimination against neph- 
ews and nieces as compared with 
cousins, uncles, and aunts sustained. 
—Strauss v. State, 162 N.W. 908, 36 
N.D. 594, L.R.A.1917E 909. 

[ec] Distinction between children 
adopted after minority and those 
adopted before minority sustained.— 
In re Hagar’s Hstate, 126 A. 507, 98 
Vit. 235. 

[d] Distinction between sons- and 
daughters-in-law and brothers and 
sisters.—A statute which imposes a 
tax upon the brothers and sisters of 
decedent while at the same time ex- 
empting the wife of a son, the widow 
of a son, and the husband of a daugh- 
ter, does not make such an arbitrary 
distinction as to violate the 14th 
Amendment, but there is a reasonable 
basis for the distinction. In re 
Campbell, 77 P. 674, 1438 Cal. 623 [aff 
26 S.Ct. 182, 200 U.S. 87, 50 L.Ed. 382]. 

[Le] In New Hampshire a consti- 
tutional rule of equality prohibits the 
legislature from classifying accord- 


ing to relationship of taker to dece- 
dent. Foster Vv. Farrand, 128 A. 683, 
81 N.H. 448 [disappr In re Opinion of 
the Justices, 79 A. 490, 76 N.H. 597]; 
Williams v. State, 125 A. 661, 81 N.H. 
341, 39 A.L.R. 490. 

[f] Imposition of higher rate than 
permitted.—Where a _ constitutional 
provision authorizing inheritance and 
succession taxes provides that the 
rate shall not exceed a certain maxi- 
mum, a Statute which purports to im- 
pose twice the constitutional limita- 
tion in the case of collateral heirs and 
strangers is invalid even as to a wife 
on whom the rate to be imposed would 
be within the constitutional limit. 
vee v. Harvey, 95 N.W. 764, 90 Minn. 

55. Smith v. Loughman, 157 N.E. 
753, 245 N.Y. 486; In re Caulfield’s 
Hstate, 242 N.Y.S. 204, 136 Misc. 685; 
Commonwealth v. Fleet’s Ex’r, 147 
S.E. 468, 152 Va. 353; Commonwealth 
v. Goff's BEx’r, 147 S.E. 471, 152 Va. 
366 [cert den 49 S.Ct. 481, 279 U.S. 
867, 73 L.Ed. 1004]. 

[a] Reciprocity provision does not 
prevent the statute from being uncon- 
stitutional where reciprocity is lack- 
ing. Smith v. Loughman, 157 N.H. 
753, 245 N.Y. 486. 

[b] Statute exempting residents 
only is valid to give residents declar- 
ed exemption although the privileges 
and immunities clause may entitle a 
nonresident citizen of another state 
to like exemption and prevent the en- 
forcement of a discriminatory tax 
against him. In re Johnson’s Estate, 
73 P. 424, 139 Cal. 532, 96 Am.S.R. 161 
Loverr In re Mahony’s Estate, 65 P. 
389, 1383 Cal. 180, 85 Am.S.R. 155]. 

56. Price v. Fox, 295 S.W. 433, 220 
Ky. 373; Enochs v. State, 97 So. 534, 
133 Miss. 107. 

57. Maxwell v. Edwards, 99 A, 138, 
89 N.J.Law 446 [aff 101 A. 248, 90 N.J. 
Law 707 (aff 40 S.Ct. 2, 250 U.S. 525, 
63 L.Ed. 1124)]; Larson v. MacMil- 
ler, 189 P. 579, 56 Utah 84. _ 

58. Lord v. Glynn, 29 S.Ct. 186, 211 
U.S. 477, 53. Lid: 290) faff: 79° NEY 
1110, 186 N.Y. 549]. 

_59. People v. Woman’s Home Mis- 
sionary Soc. of M. BE. Church, 135 N. 
KH. 749, 303011 418); 


N.E. 809, 216 Ill. 23, 108 Am.S.R. 189 
[aff 27 S.Ct. 171, 203 U.S. 553, 51 L.Ed. 
314]; Humphreys y. State, 70 N.H. 
957, 70 OhioSt. 67, 65 L.R.A. 776, 101 
Am.S.R. 888; In re Hickok, 62 A. 724, 
78 Vt. 259. 


60. In re Peterson’s Estate, 151 N.- 


W. 66, 168 Iowa 511, L.R.A.1916A 469 
[aff 38 S.Ct. 111, 245 U.S. 176, 62 L.Ed. 
228]; In re Pedersen’s Estate, 196 N. 
W. 785, 198 Iowa 166; Moody v. Ha- 
gen, 162 N.W. 704, 36 N.D. 471, L.R.A. 
1918F 947, Ann.Cas.1918A 933 [aff 
sub nom. Skarderud v. Tax Commis- 
sion of State of N. D., 38 S.Ct. 133, 
245.0U.S. 633, 62 T.Wd.522)]. 

Discrimination against citizens of 
foreign countries prohibited by treaty 
provision see infra § 2399. 

61. In re Davison’s Estate, 244 N. 
Y.S. 616, 1387 Mise. 852. $ 

62. In re Watson’s Estate, 123 N. 
BE. 758, 226 N.Y. 384. 

63. Watson v. State Comptroller of 
New York, 41 S.Ct. 48, 254 U.S. 122, 
65 L.Ed. 170 [aff 123 N.E. 758, 226 
N.Y. 384 (rev 174 N.Y.S. 19, 186 App. 
Div. 48 [aff 172 N.Y.S. 29, 104 Mise. 
212])]; In re Kolb’s Estate, 186 N.Y. 
S. 670, 114 Misc. 361; In re Kent’s 
Estate, 186 N.Y.S. 669. Contra In re 
Wright’s Estate, 172 N.Y.S. 349, 105 
Misc. 27. 

64. In re Keeney’s Estate, 87 N.E. 
428, 194 N.Y. 281; In re Patterson’s 
Estate, 130 N.Y.S. 970, 146 App.Div. 
286 [aff 127 N.Y.S. 284, and aff 98 
N.E. 1109, 204 N.Y. 677]. 

[a] Reason for rule.—‘“‘A not 
wholly unnatural desire exists amon 
many owners of property to anvode 
the imposition of inheritance taxes 
upon the estates they may leave, so 
that such estates may pass to the ob- 
jects of their bounty unimpaired. It 
is a matter of common knowledge 
that for this purpose trusts or other 
conveyances are made whereby the 
grantor reserves to himself the bene- 
ficial enjoyment of his estate during 
life. . . We think this fact justi- 
fied the Legislature in singling out 


‘this class of transfers as subject to 


a special tax.” In re Keeney’s Hs- 
tate, 87 N.E. 428, 429, 194 N.Y. 281. 
65. State v. Hldodt, 267 P. 55, 33 


In re Speed, 74|N.M. 347. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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possession of a remainder through the exercise or 
nonexercise of a power of appointment is not unrea- 
sonable nor unconstitutional.®¢ 

[§ 2384] f. Discrimination as to Time of Trans- 
fer. A statute taxing transfers intended to take 
effect in possession or enjoyment after the death of 
the grantor, whether made before or after the pas- 
sage of the act, may constitutionally restrict its 
retroactive operation to transfers made within a 
specified. number of years before the passage of the 
act.°* The state may properly provide that, as to 
the estates of decedents who have died before the 
passage of the act, the rate shall be lower than 
that in the ease of decedents dying after passage of 
the act.°S <A statute which distinguishes between 
transfers made within a certain time before dece- 
dent’s death and similar transfers made prior to the 
designated time has no reasonable basis for its class- 
ification and is unconstitutional.®® 

[§ 2385] g. Discrimination between Particular 
Estates or Interests.*°° The constitutional rule of 
equality is not violated by a statute which distin- 
guishes between vested and contingent remainders, 
by providing that, in determining the v&lue of vested 
remainders, the value of the intervening life estate 
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shall be deducted, while no such deduction shall be 
made in the case of contingent remainders, where 
the distinction is reasonably justifiable by reason of 
the fact that the tax of the vested remainderman is 
payable immediately while that of the contingent 


~remainderman is postponed until he actually comes 


into enjoyment and possession.74 <A statute which 
distinguishes between vested remainders which come 
into possession before a certain time and those which 
come into possession and enjoyment after that time 
makes an arbitrary and unreasonable classification 
and is unconstitutional.72 

[§ 2386] h. Discrimination as to Amount.”? It is 
not an unconstitutional and unreasonable classifica- 
tion to graduate the amount of the tax according to 
the amount or value of the property, which passes or 
is transferred, so that the larger the gift or inher- 
itance the higher is the rate of taxation.”4 

[§ 2387] i. Exemptions and Allowances for Taxes 
on Previous Transfer of Same Property. Reason- 
able exemptions may properly be made,’® and in- 
heritance statutes are generally held not to be un- 
constitutionally unequal or discriminatory because 
they exempt from their operation estates’® or gifts or 


66. Manning v. Board of Tax 
Com’rs of Rhode Island, 127 A. 865, 
46 R.I._400. 

67. In re Stewart’s Estate, 248 N. 
Y.S. 171, 138 Mise. 866 [aff 244 N.Y.S. 
361, 138 Mise. 73]. 

68 In re Pedersen’s Estate, 196 N. 
W. 785, 198 Iowa 166.) 

69. Schlesinger vy. State of Wis- 
consin, 46 S.Ct. 260, 270 U.S. 230, 70 
Bd 55155437 A TER. 3224 iprey. 19.9 
N.W. 951, 184 Wis. 1]; Succession of 
Williams, 129 So. 801, 171, La. 151. 

Constitutionality of statute raising 
conclusive presumption that transfers 
made within certain time were in 
oonrewniotes of death see supra § 

70. Rate and basis for computing 
tax on contingent remainders see su- 
pra § 2378. 

71. Salomon v. State Tax Commis- 
sion of New York, 49 S.Ct. 192, 278 
U.S. 484, 73 L.Ed. 464 [aff sub nom 
In re Hecht’s Estate, 159 N.E. 668, 
246 N.Y. 602]. 

[a] Beason for rule.—‘‘Since the 
payment of the tax is postponed until 
the termination of the life estate the 
present value of the tax _will tend to 
approximate what it would have been, 
if vested remainders had been given 
to the Same persons and in the same 
shares that eventually go to the con- 
tingent remaindermen—assuming, of 
course, that the same rate of inter- 
est is used in making the calculation 
of both the present value of the tax 
and the present value of the future 
estate. It is true, also, that there is 
not an exact equivalency, since life 
tenants do not die at the precise ter- 
mination of their expectancies. But 
this uncertainty underlies the taxa- 
tion of all future interests, vested or 
contingent, wherever the tax is laid 
separately in respect to life estates 
and remainders. The uncertainty is 
unavoidable unless the state con- 
cludes to postpone laying the tax up- 
on the remainders until they come in- 
to enjoyment, a course which it is not 
obliged to pursue. Moreover, there 
are differences between vested and 
contimgent remainders which justify 
classification in imposing inheritance 
taxes.” Salomon v. State Tax Com- 
mission of New York, 49 S.Ct. 192, 
195, 278 U.S. 484, 73 L.Ed. 464 [aff 
sub nom In re Hecht’s Estate, 159 N. 
E. 668, 246 N.Y. 602]. 

72. Matter of Pell, 63 N.H. 789, 171 
N.Y. 48, 57 L.R.A. 540, 89 Am.S.R. 791. 

73. Rate of tax as fixed by value 
or amount of property transferred 


-see infra § 2583. 


74. U.S.—Stebbins v. Riley, 45 S. 
Ct. 424, 268 U.S. 137, 69 L.Ed. 884, 44 
A.L.R. 1454 [aff sub nom In re Wat- 
orn in Estate, 217 P. 1073, 191 Cal. 

Ark.—State v. Handlin, 139 S.W. 
1112, 100 Ark. 175. 

Ind.—Crittenberger v. State Sav- 
ings.-& Trust Co., 127 N.E. 552, 189 
Ind. 411. 

Ky.—Booth y. Com., 113 S.W. 61, 
130 Ky. 88 [reh den 114 S.W. 750, 130 
Ky. 109]. 

Mich.—Union Trust Co. v. Wayne 
pied: Judge, 84 N.W. 1101, 125 Mich. 

Minn.—State v. Bazille, 106 N.W. 
92, 97 Minn. 11, 6 L.R.A.N.S. 732. 

Mo.—Brown y. State, 19 S.W.(2d) 
12, 323 Mo. 138; State ex rel. McClin- 
tock v. Guinotte, 204 S.W. 806, 275 Mo. 
298. But see State v. Switzler, 45 S. 
W. 245, 254, 143 Mo. 287, 65 Am.S.R. 
653, 40° L.R.A. 280 (holding a law 
which levies five per cent upon one 


cousin or uncle whose legacy is ten 


thousand dollars and five per cent 
upon the first ten thousand dollars of 


:a@ legacy of twenty thousand dollars 


bequeathed to another cousin in the 


. Same degree and twelve per cent upon 


the remaining ten thousand dollars 
thereof violates the constitutional 
principle of uniformity). 

N.J.—Howell v. Edwards, 96 A, 186, 
99 A. 1070. 

N.C.—Shaw v. Bridgers, 76 S.H. 827, 
161 N.C. 246. 

S.D.—In re McKennan’s Estate, 130 
N.W. 33, 27 S.D. 136, Ann.Cas.1913D 
745 [rev 126 N.W. 611, 25 S.D. 369, 
33 L.R.A.N.S. 606]. 

Wis.—Beals v. State, 121 N.W. 347, 
139 Wis. 544; Nunnemacher v. State, 
108 N.W. 627, 129 Wis. 190, 9 L.R.A. 
N.S..121: 

But see In re Cope, 29 Pittsb.Leg. 
J.N.S. (Pa.) 379 [aff 43 A. 79, 191 Pa. 
fev eAm:S.R. 749,45 2h. RAys 316] 
(apparently holding classification ac- 
cording to value or quantity arbitrary 
and unconstitutional classification). 

Contra Lacey’s Estate, 19 Pa.Co. 


431. 

[a] Illustration.—‘Increased rates 
of taxation are imposed as_ the 
amount of the bequest increases. 
Thus, if one legatee receives $25,000 
and another in the same degree of 
kinship receives $50,000, while they 
will both pay the same rate on $25,- 
000, the second legatee will pay a 
higher rate on his second $25,000. It 


is said that this is a rank discrimina- 


tion, that there is no difference in 
situation justifying a difference in 


elassification, and that classification 
of persons cannot be based on mere 
differences in ability to pay. . «. . 
The question has, however, been met 
in other courts, and it has been held 
with substantial uniformity that the 
progressive feature does not violate 
the general guaranties of equality and 
equal protection of the laws contain- 
ed in the various state Constitutions 
and in the fourteenth amendment to 
the Constitution of the United 
States.” Nunnemacher v. State, 108 
N.W. 627, 637, 129 Wis. 190, 9 L.R.A. 
N.S. 121. 

[b] Increased rate may apply to 
whole value instead of only to excess 
in value over the amount subject to 
the next lower rate. In re McKen- 
nan’s Estate, 130 N.W. 33, 27 S.D. 136, 
Ann.Cas.1913D 745 [rev 126 N.W. 611, 
25 S.D. 369, 33 L.R.A.N.S. 606]. 

[c] If statute is construed as im- 
posing direct tax, it seems that grad- 
uation of the rate is unconstitutional. 
Matter of Pell, 63 N.H. 789, 171 N.Y. 
48, 57 L.R.A. 540, 89 Am.S.R. 791. 

[d] In New Hampshire, under 
Const. Amendm. (1902) part 2 art 6, 
which treats the inheritance tax as 
one on property, a graduated or pro- 
gressive tax according to the value of 
the property is unauthorized and un- 
constitutional. Williams v. State, 125 
A. 661, 81 N.H. 341, 39 A.L.R. 490; 
In re Opinions of the Justices, 120 A. 
629, 81 N.H: 552. 

75. Inre Watson’s Estate, 123 N.E. 
758, 226 N.Y. 384. 

76. Conn.—Nettleton’s App., 56 A. 
565, 76 Conn. 235. 

Mass.——Minot v. Winthrop, 38 N.E. 
512, 162 Mass. 113, 26 L.R.A. 259, c 

Mont.—Gelsthorpe v. Furnell, 51 P. 
267,20 Mont. 299, 39 L.R.A. 170. 

Or.—In re Heck’s Hstate, 250 P. 
(3d, $202 Ors8 0; 

Tenn.—State v. Alston, 30 S.W. 750, 
94 Tenn. 674, 28 L.R.A. 178. 

Vt.—In re Hickok, 62 A. 724, 78 Vt. 


59. 

[a] Gineal heir from large estate 
compelled to pay greater tax than lin- 
eal heir receiving same size inherit- 
ance from smaller exempt estate.—An 
inheritance tax is not unconstitetion- 
al as denying equal protection of the 
laws although, by reason of the fact ° 
that it exempts estates of less than 
a certain amount, a lineal heir re- 
ceiving the entirety of such estate 


‘would pay no tax while a lineal heir 
|.of the same class receiving the same 


amount from a larger estate would 
have to pay a considerable amount in 
taxes. In re Heck’s Hstate, 250 P. 
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inheritances’? of less than a certain amount in value. 
In the absence of express constitutional restriction, 
the legislature may exempt from the tax transfers 
to charitable, educational, or religious institutions ;7* 
and this although the constitutional provision au- 
thorizing the imposition of inheritance taxes ex- 
pressly provides that the legislature may exempt a 
portion of each estate not exceeding a specified 
Constitutional restrictions as to exemp- 
tions with regard to property taxes do not apply to 
The legislature may constitu- 
tionally, by retroactive statute, exempt the value of 
property which has passed to decedent by the death 
of another person within five years of decedent’s 
death where a tax has previously been paid by the 
estate of such prior decedent;*+ and a statute pro- 
viding that, when a husband has died leaving prop- 


amount.?? 


inheritance taxes.*° 


735, 120 Or. 80. See also Stebbins v. 
Riley, 45 S.Ct. 424, 268 U.S. 137, 69 L. 
Ed. 884, 44 A.L.R. 1454 [aff sub nom 
In re Watkinson’s Estate, 217 P. 1073, 
191 Cal. 591] (holding the fact that 
an inheritance statute operates so 
that legatees from a larger estate 
bear a much larger proportionate tax 
than do legatees from a smaller estate 
receiving the same size legacy does 
not render the statute unconstitu- 
tional as denying the equal protection 
of the laws). Contra Black v. State, 
ne 522, 113 Wis. 205, 90 Am.S.R. 

Lb] In Pennsylvania an exemption 
of estates to the extent of a specified 
amount has been held unconstitution- 
al. In re'Cope, 43° A. 179,191 Pa: 1,171 
Am.S.R. 749, 45 L.R.A. 316; Blight’s 
Estate, 6 Pa.Dist. 459, 19 Pa.Co. 426; 
Portuondo’s Hstate, 20 Pa.Co. 209; 
Iuacey’s Est.,-19 Pa.Co. 431. Contra 
Mixter’s Estate, 10 Pa.Co. 409. 

77. Cal.—In re Wilmerding, 49 P. 
181, 117 Cal. 281. 

Ky.—Booth v.. Com,, 113 S*W. 61, 
130 Ky. 88 [reh den 114 S.W. 750, 130 
Ky. 109]. 

Me.—State v. Hamlin, 30 A. 76, 86 
ane 495, 41 Am.S.R. 569, 25 L.R.A. 

Mich.—In re Fox’s Hstate, 117 N.W. 
558, 154 Mich. 5 [rev on other grounds 
124 N.W. 60, 159 Mich. 420]. 

Minn.—State v. Vance, 106 N.W. 98, 
97 Minn. 532; State v. Bazille, 106 N. 
W. 93, 97 Minn. 11, 6 L.R.A.N.S. 732. 

N.Y.—Matter of Sherwell, 26 N.E. 
464, 125 N.Y. 376. | 

N.C.—In re Morris, 50 S.E. 682, 138 
N.C. 259. 

Ohio.—State v. Guilbert, 71 N.E. 
636, 70 OhioSt. 229. But see State v. 
Ferris, 9 OhioCir.Ct. 298, 6 OhioCir. 
Dec. 158 [aff 41 N.E. 579, 53 OhioSt. 
314, 30 L.R.A. 218] (holding uncon- 
stitutional a statute which exempted 
estates of under twenty thousand dol- 
lars and taxed the whole right to suc- 
ceed to estates of over that value). 

Okl.—McGannon v. State, 124 P. 
1068, 33 Okl. 145, Ann.Cas.1914B 620. 
_ Tex.—State v. Jones, (Civ.App.) 290 
S.W. 244 [rev on other grounds 
(Commn.App.) 5 S.W.(2d) 973]. 

Va.—Eyre v. Jacob, 14 Gratt. (55 
Va.) 422, 73 Am.D. 367. 

[a] “Estate,” in constitutional pro- 
vision that portion of each “estate” 
not exceeding specified amount may 
be exempt, has been held to mean an 
estate or interest passing to particu- 
lar heirs or beneficiaries so that the 
exemption need not be carved from 
decedent’s entire estate but may be 
made from the amounts severally suc- 
ceeded to by the beneficiaries. Presi- 
dent and Fellows of Harvard College 
Saar oat 140 N.B. 189, 106 OhioSt. 

[b] Fact that entire transfer is 
taxed where value is over exempted 
sum does not render the tax unconsti- 
tutional. In re Fox’s Estate, 117 N. 
W. 558, 154 Mich. 5 [rev on other 
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grounds 124 N.W. 60, 159 Mich. 420]. 
78. Cal.—In re Stanford, 54 P. 259. 
58 P. 462, 126 Cal. 112, 45 L.R.A. 788. 
Ky.—Commonwealth v. Nelson's 
Adm’x, 32 S.W.(2d) 19, 235 Ky. 731; 
Sage v. Commonwealth, 244 S.W. 779, 

L9G) Ky... 2510. 
60 S.W. 


Mo.—State v. 
1093, 160 Mo. 190. * 

N.H.—Thompson v. Kidder, 65 A. 
392, 74 N.H. 89, 12 Ann.Cas. 948. 

N.Y.—In re Burnham’s Estate, 183 
N.Y.S. 539, 112 Misc. 560 [aff 187 N. 
Y.S. 929, 196 App.Div. 948 (aff 134 
N.E. 548, 232 N.Y. 506)J. 

Ohio.—President and Fellows of 
Harvard College v. State, 140 N.E. 
189, 106 OhioSt. 303. 

[a]. Exemption of charitable cor- 
porations but not private trust corpo- 
rations to which property is bequeath- 
ed in perpetuity for needy children 
is not an unconstitutional discrimina- 
tion. In re Price’s Estate, 213 N.W. 
477, 192 Wis. 580. 

Exemption of transfers to domestic 
charitable corporations but not for- 
eign charitable corporations see su- 
pra § 2381. 

79. President and Fellows of Har- 
vard College v. State, 140 N.E. 189, 
106 OhioSt. 303. 

80. State v. Handitn, 139 S.W. 1112, 
100 Ark. 175; State v. Henderson, 60 
S.W. 1093, 160 Mo. 190; In re McKen- 
nan’s Hstate, 126 N.W. 611,°25 S.D. 
369, 33 L.R.A.N.S. 606 [rev on other 
grounds 130 N.W. 33, 27 S.D. 136, Ann. 
Cas.1913D 745]. 

81. Bank of Commerce & Trust Co. 
v. McLemore, 35 S.W.(2d) 31, 162 


Tenn. 137. 

82. In re Clark’s Will, 196 N.W. 
839, 182 Wis. 384. 

Taxability of successive transfers 
see infra § 2523. : 

83. Cross references: 
Deduction for taxes paid other states 


as necessary to due process for tax 
Me ua eet state see supra § 


Henderson, 


Enforcement provisions for appoint- 
ment of administrators and ap- 
praisers as denying due process see 
infra § 2398. 

Failure to exercise power of appoint- 
ment taxed without denying due 
process see supra § 2369. 

Impairment of vested rights by re- 
Beanie tax statute see infra § 


Refusal to deduct federal estate tax 
as denial of due process see supra 
§ 2378. 

Statutes requiring tax for contingent 
remainders to be paid immediately 
eect ae possible rate see supra 
84. U.S.—First National Bank v. 

Maine, 52 S.Ct. 174 [rev 154 A. 1038, 

130 Me. 123]; Baldwin v. State of 

Missouri, 50 S.Ct. 436, 281 U.S. 586, 

74 L.Ed. 1056 [rev (Mo.) 19 S.W.(2d) 

732]; Farmers’ Loan & Trust Co. v. 

State of Minnesota, 50 S.Ct. 98, 280 

U.S. 204, 74 L.Ed. 371, 65 A.L.R. 1000 


[§ 2387-2388 


erty to a widow, if the widow dies within ten years 
of the death of the husband, leaving the property to 
the children, the children shall’ be entitled to a de- 
duction for the amount paid by the widow, does not 
deny equal protection of the laws because the same 
deduction is not allowed where the wife dies first, 
leaving the property to her husband, and he leaves 
the same to his children, as there is a reasonable 
basis for the distinetion.*? 

[§ 2388] 9. Due Process of Law.** 
not constitutionally impose an inheritance or suc- 
cession tax where it is without jurisdiction, for this 
would constitute a taking of property without due 
process of law;*°¢ but if the state has jurisdiction, 
inheritance taxes are usually sustained against the 
objection that they deny due process of law.*> While 
some cases consider the tax unconstitutional as de- 


A state can- 


[rev sub nom. In re Taylor’s Hstate, 
222 N.W. 528, 176 Minn. 634]; Blodg- 
ett v. Silberman, 48 S.Ct. 410, 277 U.S. 
1;°72 L.Ed: *749° [aff in part and /rev. 
in part 134 A. .778, 105 Conn: 192]; 
Frick v. Commonwealth of Pennsyl- 
vania, 45 S.Ct. 603, 268 U.S. 473, 69 
L.Ed. 1058, 42 A.L.R. 316 [rev 121 A. 
35,277 Pa. 242]. 

Ariz.—Bardon v. Hubbs, 246 P. 770, 
30 Ariz. 307. 


Conn.—MeMurtry v. State, 151 A. 
252, 111 Conn. 594. . 
Mass.—Welch v. Treasurer, etc., 


General, 111 N.E. 774, 223 Mass. 87. 

N.Y.—State of Colorado v. Harbeck, 
1332 Ne Hla i2oe b Nee Weds 

Ohio.—Guaranty Trust Co. of New 
York vy. State, 172 N.E. 674, 36 Ohio 
App. 45. 

Pa.—Commonwealth v. Presbyte- 
rian Hospital in Philadelphia, 134 A. 
427, 287 Pa. 49; In re Hogg’s Estate, 
130 A. 240, 284 Pa. 1. 

Jurisdiction of state to impose tax- 
es see Supra §§ 2354-2366. ; 

85. U.S.—Salomon v. State Tax 
Commission of New York, 49 S.Ct. 192, 
278 U.S. 484, 73 L.Ed. 464 [aff sub 


nom In re Hecht’s Estate, 159 N.E. 
668, 246 N.Y. 602]; Saltonstall v. 
Saltonstall, 48 S.Ct. 225, 276 U.S. 


260, 72 L.Ed. 565 [aff 153 N.E. 4, 256 
Mass. 519]; Stebbins v. Riley, 45 S. 
Ct. 424, 268 U.S. 137, 69 L.Ed. 884, 
44 A.L.R. 1454 [aff sub nom. In re 
Watkinson’s Estate, 217 P. 1073, 191 
Cal. 591]; Bullen v. State of Wiscon- 
sin, 36 S.Ct. 473, 240: U.S. 625, 60 L. 
Eid. 830 [aff 128 N.W. 109, 143 Wis. 
512, 189 Am.S.R. 1114]; Keeney v. 
Comptroller of State of New York, 32 
S.Ct. 105, 222. U.S. 525, 56 L.Ed. 299 
[aff 87 N.E. 428, 194 N.Y. 281]; Orr 
v. Gilman, 22 S.Ct. 213,183 U.S. 278, 
46 L.Ed. 196. 

Hawaii.—Hawaiian Trust Co. v. 
oe 31 Hawaii 196 [foll 31 Hawaii 

La.—Succession of Rosenthal, 112 
So. 525, 163 La. 673 [error dism Tan- 
nenbaum v. O’Neill, 48 S.Ct. 337, 276 
WS: COD 7.2 leases. 72th 

Mass.—Boston Safe Deposit & 
Trust Co. v. Commissioner of Corpo- 
rations and Taxation, 166 N.E. 729, 
267 Mass. 240; Minot v. Stevens, 93 
he. 973, 207 Mass. 588, 33 L.R.A.N.S. 

Miss.—Enochs v. State, $7 So. 534, 
133 Miss. 107. 

Mo.—Brown v. State, 19 S.W.(2d) 
12, 323 Mo. 188. 

Mont.—State v. District Court of 
Second Judicial Dist. of Montana in 
and for Silver Bow County, 225 P. 
804, 70 Mont. 322. 

N.Y.—In re Schmidlapp’s Estate, 
140 N.E. 697, 236 N.Y. 278; In re 
Bijur’s .Hstate, 216 N.Y.S. 523, 127 
Misc. 206 

N.C.—Hagood v. Doughton, 143 S.E. 
8415195 NC. SEE 

R.I.—Manning v. Board of Tax 
Com’rs of Rhode Island, 127 A. 865, 
46 R.J. 400. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 2388-2392] 


priving of property without due process if the per- 
sons interested are not entitled to notice and an 
opportunity to be heard as to the valuation of the 
property upon which the amount of the tax de- 
pends,** other cases contain the suggestion that no 
notice or opportunity to be heard is necessary, since 
the tax is not oné on property, and hence does not 
take property of the persons interested without due 
process of law but merely imposes a condition upon 
their right to require it;$7 and due process is, of 
course, accorded if there is provision for the giv- 
ing of notice and an opportunity to be heard to all 
persons interested.8* Also, the fact that no notice 
is accorded to heirs, legatees, or devisees does not 
deprive them of their property without due proc- 
ess if there is a provision for notice to the executors 
or administrators.*® Although no original right to 


a notice or hearing is given, due process is often | 


held to be sufficiently secured if those interested 
have a subsequent legal remedy to prevent the col- 
lection or exaction of the tax if it is excessive or 
unlawful.°° 

[§ 2389] 10. Obligation of Contracts.°1 Since a 
transfer or succession tax is not a direct one on 
property, it does not, when imposed in cases where 
the property passing consists of securities exempt 
from taxation by statute, impair the obligation of a 
contract ;°? and a tax upon the suecession to United 
States bonds does not unconstitutionally impair the 
obligation of the United States government.®? Al- 
though the tax is imposed with respect to a bequest 
given by a will made pursuant to a contract to do so, 
based upon a valuable consideration, both of which 
instruments were executed prior to the passage of 
the tax statute, no contractual obligation is uncon- 
stitutionally impaired, for there can be no vested 
contract right to take property by will.°* The fact 
that at the time an adoption contract is entered into 

86. Ferry v. Campbell, 81 N.W. 604, 93. 
110 Iowa 290, 50 L.R.A. 92; Matter of 
McPherson, 10 N.E. 685, 104 N.Y. 306, 94. 
58 Am.R. 502. 

87. In re Blaine’s Estate, 6 Alaska 
558, 562; Union Trust Co. v. Wayne 
Prob. Judge, 84 N.W. 1101, 125 Mich. 96. 
487; Commonwealth v. Carter, 102 


S.E. 58, 126 Va. 469. , 
88. Trippet v. State, 86 P. 1084, 149 


95.6.1 
507, 98 Vt. 235. 


Cas.1915B 1050; 
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Cornett’s Ex’rs v. 
wealth, 105 S.B. 230, 127 Va. 640. 
State v. Mollier, 152 P. 771, 96 3 
Kan. 514, L.R.A.1916C 551. Ct. 174, 203 U.S. 543, 51 L.Ed. 310, 8 
n re Hagar’s Estate, 126 A. 


Washington County Free Li- 
brary v. Mealey’s Estate, 88 A. 140, 
121 Md. 274, 48 L.R.A.N.S. 373, Ann. 
Washington County 
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the adopted child would not have been required to 
pay an inheritance tax does not render a subsequent 
statute imposing such a tax unconstitutional as im- 
pairing the contractual rights of the adopted child, 
since he has no contractual rights to the property 
of decedent.°> Where the charter of a corporation 
is expressly subject to repeal or change by the leg- 
islature, a charitable or educational corporation 
cannot contend that its charter contract has been 
unconstitutionally impaired because the legislature, 
subsequent to incorporation, increases the rate of 
tax to be paid on post mortem transfers to such 
corporations. °& 

[§ 2390] 11. Vested Rights and Retroactive Op- 
eration®’—a. In General. Generally, if the trans- 
fer has been fully consummated and the estate or 
interest completely vested, the legislature cannot 
constitutionally impose a tax with respect to the 
same by subsequent statute,’ or remove an exemp- 
tion where one existed before;®® and if the state’s 
right to recover an inheritance tax has become barred 
by the statute of limitations in force at the time 
the right accrued, the legislature cannot, by subse- 
quent statute, make the statute of limitations inap- 
plicable so as to be able to recover the taxes. 

[§ 2391] b. Estates of Those Previously De- 
ceased. While an inheritance tax cannot be impos- 
ed with respect to the transfer of property which 
has already been delivered to heirs and distributees 
before the passage of the tax statute,? it is well 
settled that, although a decedent has died before 
the passage of an inheritance tax statute, it may 
constitutionally be applied so as to impose a tax 
with respect to so much of his estate as remains 
undistributed in the hands of the executors or ad- 
ministrators or under the control of the probate 
court at the time the statute is passed.* 

[§ 2392] c. Previous Transfer Intended To Take 


N.W. 964, 134 Iowa 291, 10 L.R.A.N.S. 
. U.S.—Cahen v. Brewster, 27 S. 


Common- 


Ann.Cas. 215. [aff 39.~So.-37, 115" Wa. 
377, 8 L.R.A.N.S. 1180, 5 Ann.Cas, 871]. 

Iowa.—Montgomery v. Gilbertson, 
111 N.W. 964, 134 Iowa 291, 10 L.R.A. 
N.S. 986; Ferry v. Campbell, 81 N.W. 
604, 110 Iowa 290, 50 L.R.A. 92. 


Cal. 521, 8 L.R.A.N.S. 1210; Martin v. 
Pollock, 87 S.E. 793, 144 Ga. 605; State 
v. Hamlin, 30 A. 76, 86 Me, 495, 41 Am. 
S.R. 569, 25 L.R.A. 632; Matter of 
McPherson, 10 N.E. 685, 104 N.Y. 306, 
58 Am.R. 502. 

{a] Fact that state’s right to tax 
is declared to be vested immediately 
upon the death of decedent does not 
deny due process if the statute pro- 
vides the procedure for. ascertaining 
the amount of the tax which includes 
notice and appraisement. Trippet v. 
State, 86 P. 1084, 149 Cal. 521, 8 L.R. 
A.N.S. 1210. ’ 

[b] Notice by publication.—Since 
the proceedings to appraise or value 
are in the nature of proceedings. in 
rem, notice by publication sufficiently 
secures due process of law. Farkas 
v. Smith, 94 S.B. 1016, 147 Ga. 503. 

[ec] Right to hearing implied from 
provision for notice.—Matter of Mc- 
Pherson, 10 N.E. 685, 104 N.Y. 306, 58 
Am.R. 502. 

Process or notice of proceedings for 
appraisement see infra § 2614. 

g9. In re Blaine’s Estate, 6 Alaska 


oe Hostetter v. State, 26 OhioCir. 
Ct. 702; Commonwealth v. Carter, 102 
S.B. 58, 126 Va. 469. 

91. Generally as to impairment of 
vested rights by retroactive inherit- 
ance tax statutes see infra § 2390. 

92. Orr v. Gilman, 22 S.Ct. 213, 183 
U.S. 278, 46 L.Ed. 196. 


Hospital Ass’n v. Mealey’s Estate, 88 
A. 136, 121 Md. 274, 48 L.R.A.N.S. 373, 
Ann.Cas.1915B 1050. 

97. Construction as to retroactive 
operation see supra § 2352. 

Retroactive abolition of reciprocity 
provisions see infra § 2400. 

98. Coolidge v. Long, 51 S.Ct. 306, 
283 U.S. 582, 75 L.Ed. 562 [rev 167 
N.E. 757, 268 Mass. 443]; Hunt v. 
Wicht, 162 P. 639, 174 Cal. 205, L.R.A, 
1917C 961; In re Lyon’s Estate, 135 
N.E. 247, 233 N.Y. 208; State v. Clay- 
ton, 38.S.W.(2d) 551, 162 Tenn. 368. 

99. City Bank Farmers’ Trust Co. 
v. New York Cent. R. Co., 170 N.E. 
489, 253 N.Y. 49, 69 A.L.R. 940. 

1. Chambers v. Gallagher, 171 P. 
931, 177 Cal. 704. See Riley v. Havens, 
225 P. 275, 193 Cal. 432. (where the 
statutory bar had not run before pas- 
sage of the retroactive statute making 
the state of limitations inapplicable 
to the state’s right of action for in- 
heritance taxes and it was held the 
retroactive statute could properly ap- 
ply). 

Generally as to limitations on pro- 
ceedings to collect taxes see infra § 
2689. 

2. Stauffer’s Succession, 43 So. 928, 
119 La, 66. 

[a] Dlegal payments by executor 
do not deprive probate court of ju- 
yisdiction so that they may not be 
subjected to tax by a subsequent stat- 
ute. Montgomery v. Gilbertson, 111 


Ky.—De Witt v. Commonwealth, 212 
S.W. 437, 184 Ky. 437. 

La.—Stauffer’s Succession, 43 So. 
928, 119 La. 66. 

Mass.—Magee v. Treasurer and Re- 
ceiver General, 153 N.E. 1, 256 Mass. 
512; Attorney General v. Stone, 95 
N.E. 395, 209 Mass. 186. 

Mont.—State v. District Court of 
Second Judicial Dist. of Montana in 
and for Silver Bow County, 225 P. 804, 
70 Mont. 322; Geisthorpe v. Furnell, 
51 P. 267, 20 Mont: 299, 39 L.R.A. 170. 

Ohio.—Hostetter v. State, 26 Ohio 
Cir.Ct. 702. 

Pa.—In re Short, 16 Pa. 63 [aff sub 
nom. Carpenter v. Pennsylvania, 17 
How. (U.S.) 456, 15 L.Ed. 127]; Jew- 
ells Bst., 20 Pa.Dist.. 1055.-.Contra 
Portuondo’s Est., 19 Pa.Co. 419, 20 Pa. 
Co. 209. 

[a] Statute valid as to remainders 
not in possession and enjoyment.— 
Where decedent has given ‘his proper- 
ty to one for life with remainders over, 
the legislature may, by statute passed 
after the death of decedent but before 
the remainderman comes into posses- 
sion and enjoyment, provide for a tax 
on the remainder which shall be pay- 
able when he comes into possession, 
and be computed on the value of the 
remainder as of the time of coming 
into possession and enjoyment, al- 
though the value of the property has 
considerably increased since the death 
of deceased. Attorney General vy. 
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Effect upon Subsequent Death.4 Where, by ir- 
revocable deed or transfer, intended to take effect 
in possession and enjoyment upon the death of the 
settlor, the title in remainder is vested immediately 
in a third person, the state cannot, by statute passed 
after the execution of the deed but before the death 
of the settlor or grantor, impose a tax upon the 
transfer, as this would be to impair the obligation 
of a contract and take property without due process 
of law.® If, however, a power of appointment, rev- 
ocation, or change has been reserved by the settlor 
or grantor, this leaves the transfer as to the bene- 
ficiary incomplete until the settlor’s death, and the 
legislature may constitutionally tax the transfer 
by statute passed after the execution of the deed but 
before the death of the settlor or grantor.® Although 
the transfer is irrevocable, if the interest of the re- 
mainderman or beneficiary is contingent until the 
death of the grantor, the transfer may be taxed by 
statute passed subsequent to the execution of the 
deed but before the death of the grantor.’ 

[§ 2393] d. Subsequent Exercise or Nonexercise 
of Power of Appointment Previously Created.® Al- 
though a power of appointment has been created by 
the will of a donor who died before an applicable 
tax law was in foree, the legislature may, by subse- 
quent statute passed before the exercise of the pow- 
er, impose a tax upon the exercise of the power as 
Stone, 95 N.E. 395, 209 Mass. 186; 
Matter of Hosack, 78 N.Y.S. 983, 39 


Misc. 130, 3 Mills 314; Jewell’s EHst., 
20 Pa.Dist. 1055. But see In re Trav- 
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6. U.S.—Saltonstall v. 
48 S.Ct. 225, 276 U.S. 260, 72 L.Ed. 565 
[aff 153 N.H. 4, 256 Mass. 519]. 
Mass.—Boston Safe Deposit & Trust 


[§§ 2392-2394 


if the property belonged absolutely to the donee,° 
and this does not deprive the beneficiaries of their 
property without due process of law,'° nor does it 
unconstitutionally impair the obligation of a con- 
tract.11 It has even been held that, although the 
creator of the power has given a third person a 
remainder, subject to be divested by an exercise of 
the power given the donee, the legislature may,. by 
statute passed after the creation of the power and 
the remainder, but before the death of the donee, 
constitutionally treat a failure to exercise the power 
as a taxable transfer by the donee;1?, but a number 
of other cases are to the effect that the legislature 
cannot, by statute passed after the vesting of a re- 
mainder subject to be divested only by the exer- 
cise of a power of appointment, treat a failure to 
exercise the power as a taxable transfer of the 
donee’s property.1° ; 

[§ 2394] e. Joint Tenancy or Tenancy by Entire- 
ty Previously Created. Where a tenancy by entire- 
ty has been previously created, the legislature can- 
not, by subsequent statute passed before the death 
of one of the tenants, impose a tax upon the right 
of the surviving tenant to the immediate ownership 
and enjoyment of the property upon the death of 
the other tenant in the same manner as though the 
property had belonged absolutely to the deceased 
tenant and passed from him to the survivor;t* but 
82, 162 Tenn. 213; In ré Allis’ Will, 
184 N.W. 381, 174 Wis. 527. (2) Gen- 


erally as to power to tax proceeds of 
life insurance see supra § 2371. A 


Saltonstall, 


is, 44 N.Y.S. 349, 19 Misc. 393 (hold- 
ing that, where, by will duly probated 
before the passage of the tax statute, 
a vested remainder is given in prop- 
erty remaining in the hands of the 
executor for the benefit of the life 
tenant, the tax cannot be applied with 
respect to the vested remainder al- 
though the statute is passed before 
the death of the life tenant and the 
distribution by the executor). 

[b]. Defects in statute in force at 
time of decedent’s death may be cured 
by retroactive statute passed before 
final settlement and distribution of es- 
tate.—Ferry v. Campbell, 81 N.W. 604, 
110 Iowa 290, 50 L.R.A. 92; De Witt 
v. Commonwealth, 212 S.W. 437, 184 
Ky. 437. 

4. Generally as to power to tax 
transfers prior to death see supra § 
2368. 

5. Coolidge v. Long, 51 S.Ct. 306, 
283 U.S. 582, 75 L.Ed. 562 [rev 167 
N.E. 757, 268 Mass. 443]; In re Pot- 
ter’s Estate, 204 P. 826, 188 Cal. 55; 
Hunt. v. Wicht,-162)P." 639;,.174 ‘Cal. 
205, L.R.A.1917C 961; In re Pell’s Es- 
fate, 63 N.E: 789, 171 N.Y. 48, 57 L. 
R.A. 540, 89 Am.S.R. 791. 

[a] Reason for rule.—‘“If these es- 
tates in remainder were vested prior 
to the enactment of the transfer tax 
act, there could be in no legal sense a 
transfer of the property at the time 
of possession and enjoyment. This 
being so, to impose a tax based on the 
succession would be to diminish the 
value of these vested estates, to im- 
pair the obligation of a contract, and 
take private property for public use 
without compensation.” Matter of 
Pell, 63 N.E. 789, 791, 17 “N.Ye 148, 
57 L.R.A. 540, 89 Am.S.R. 791. 

[b] Rate of tax cannot be in- 
creased after transfer.—The recipient 
of a present transfer, intended to take 
effect in possession and enjoyment at 
the death of the grantor, can be bound 
only for the inheritance tax due un- 
der the law in force at the time the 
title passes, and the legislature has no 
power to raise the rate or increase 
the tax on such transfer by subse- 
quent act. In re Potter’s Estate, 204 
P. 826, 188 Cal. 55. 


Co. v. Commissioner of Corporations 
ana Taxation, 166 N.E. 729, 267 Mass. 


Minn.—State v. Brooks, 232 N.W. 
331, 181 Minn. 262. 

N.Y.—In re Schmidlapp’s Estate, 
140 N.E. 697, 236 N.Y. 278. But see In 
re Votichenko’s Estate, 234 N.Y.S. 304, 
134 Misc. 241 (holding transfer under 
trust deed reserving in decedent pow- 
er of revocation not taxable under 
subsequently enacted statute). 

Pa.—Hartley’s Estate, 8 Pa.Dist.& 
Co, 164. 

[a] Reason for rule.—“So long as 
the privilege of succession has not 
been fully exercised it may be reached 
by the tax. . . . And in determin- 
ing whether it has been so exercised 
technical distinctions between vested 
remainders and other interests are of 
little avail, for the shifting of the 
economic benefits and burdens of 
property, which is the subject of a 
succession tax, may even in the case 
of a vested remainder be restricted 
or suspended by other legal devices. 
A power of appointment reserved by 
the donor leaves the transfer, as to 
him, incomplete and subject to tax. 
. . . The beneficiary’s acquisition 
of the property is equally incomplete 
whether the power be reserved to the 
donor or another. And so the proper- 
ty passing to the beneficiary here was 
acquired only because of default in 
the exercise of the power during the 
donor’s life and thus was on his death 
Subject to the state’s power to tax as 
an inheritance.” Saltonstall v. Salt- 
onstall, 48 S.Ct. 225, 227, 276 U.S. 260, 
Series 565 [aff 153 N.E. 4, 256 Mass. 

[b] Insurance policy containing 
power to change beneficiary.—(1) 
Where a deceased insured has re- 
served the right to change the bene- 
ficiary named in a life insurance pol- 
icy, the legislature may, by statute 
passed after the policy has been taken 
out, impose an inheritance tax with 
reference to the proceeds of the policy 
although the named beneficiary is en- 
titled to the proceeds because of in- 
sured’s failure to exercise the power 
to change. State v. Cain, 36 S.W. (2d) 


7. Carter v. Bugbee, 106 A. 412, 92 
N.J.Law 390 [aff 103 A. 818, 91 N.J. 
Law, 438]. 

8. Generally as to power to tax ex- 
ercise or nonexercise of power see 
supra § 2369. . 

9. Chanler v. Kelsey, 27 S.Ct. 550, 
205 U.S. 466, 51 L.Ed. 882 [aff sub 
nom. In re Delano, 68 N.E. 871, 176 N. 
Y. 486, 64 L.R.A. 279, reh den 69 N.E. 
1122, 177 N.Y. 540]; Orr v. Gilman, 
22 S.Ct. 213, 183 U.S. 278, 46 L.Ed. 196 
[aff sub nom. In re Dows, 60 N.E. 
439, 167 N.Y. 227, 88 Am.S.R. 508, 52 
L.R.A. 433]; In re Vanderbilt’s Es- 
tate, 638 N.Y.S. 1079, 50 App.Div. 244 
Laff 57 N.E.. 1227/0163 Noy. 597] ;. In 
re Wendel’s Estate, 160 N.Y.S. 822, 
95 Misc. 406; Wachovia Bank & Trust 
Co. v. Doughton, 126 S.E. 176, 189 N.C. 
50 [rev on other grounds 47 S.Ct. 202, 
272 U.S. 567, 71 L.Ed. 413]; Montague 
v. State, 157 N.W. 508, 163 Wis. 58. 

10. Chanler v. Kelsey, 27 S.Ct. 550, 
205 'U.S. 466, 51 L.Ed. 882 [aff sub 
nom. In re Delano, 68 N.E. 871, 176 
N.Y. 486, 64 L.R.A. 279, reh den 69 
N.E. 1122, °177 NY. °540]. 

11. Chanler vy. Kelsey, supra. 

12. Manning v. Board of Tax 
Com’rs of Rhode Island, 127 A, 865, 46 
R.I. 400; Montague v, State, 157 N.W. 
508, 168 Wis. 58. 

13. In re Ripley, 84 N.E. 574, 1120, 


:192 N.Y. 536; In re Backhouse, 77 N.E. 
'1181, 185 N.Y. 544; In re Lansing, 74 N. 
|B. 882, 182 N.Y. 238; In re Chapman, 
1117 N.Y.S. 679, 188 App.Div. 337 [aff 
} 115 N.Y.S. 981, 61 Misc. 593, and appeal 
|dism 90 N.E. 1157, 196 N.Y. 561); 
|re- Haggerty, 112 N.Y.S. 1017, 128 App. 


In 


Div. 479 [aff 87 N.E. 1120, 194 N.Y. 
550]; In re Duff’s Estate, 186 N.Y.S. 
259, 114 Misc. 309 [aff 188 N.Y.S. 918, 
196 App.Div. 969]. 

[a] Exercise of power which gives 
remainderman only same interest he 
took under will of donor treated as 
nonexercise.—Matter of Lansing, 74 
N.E. 882, 182 N.Y. 238. 

14. In re Lyon’s Estate, 135 N.E. 
247, 23838 N.Y. 208; In re Carnegie’s 
Estate, 196 N.Y.S. 502, 203 App.Div. 
91 [aff 191 N.Y.S. 7538, 117 Misc. 806, 
and aff 142 N.E. 266, 236 N.Y. 517]; 
In re Horler’s Estate, 161 N.Y.S.°957, 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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as to joimt tenancies, the legislature may, by sub- 
sequent statute, impose a tax with respect to so much 
of the joint property as was contributed by the de- 
ceased tenant,*® although not with respeet to so 
much of the property as was contributed by the sur- 
vivor.1§ 

[§ 2395] f. Releases and Reductions of Accrued 
Taxes. In the absence of constitutional provision 
otherwise, the legislature, although the state’s right 
to a tax has vested and acerued by the taking place 
of a taxable transfer, may retroactively reduce the 
rate of the tax with respect to such transfer,17 or 
waive its right to the tax and grant a complete ex- 
emption where none existed before;1® but under 
constitutional provisions prohibiting the legislature 
from making gifts of state property,!® or prohibit- 
ing the legislature from releasing or extinguishing 
any liability, debt, or obligation owing to the state,?° 
such legislation is unconstitutional and invalid. 

[§ 2396] 12. Compensation for Taking of Prop- 
erty. While it has been said that a constitutional 
provision that private property shall not be taken 
for publie use without just compensation is probably 
limited to the exercise of the right of eminent do- 
main and does not extend to the subject of taxa- 
tion, for the word “compensation” seems to imply a 
money payment as distinguished from the protection 
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of life and property given a citizen in return for 
his taxes,** there are other cases which suggest that 
such a constitutional provision may be violated by 
an inheritance tax statute which produces arbitrary 
inequalities,?* or retroactively impairs a vested in- 
terest.?° 

[§ 2397] 13. Necessity of Statement of Tax and 
Object. Constitutional provisions requiring every 
law imposing a tax to state the tax and the object 
to which it is to be applied are usually construed 
as applying only to annually recurring property 
taxes, and hence to have no application to taxes of 
the character here considered.?* 

[§ 2398] 14. Provisions for Enforcement.?° Stat- 
utory provisions for the determination and enforce- 
ment of such taxes through the agency of the pro- 
bate courts have generally been sustained against 
constitutional objections.2° A _ statute providing 
that safe deposit companies or other persons hav- 
ing possession or control of securities or assets 
standing in the name of decedent or in the joint 
name of decedent and another, or in the name of a 
partnership of which he is a member, shall not make 
a delivery of such securities or assets without first 
giving a specified number of days’ notice to desig- 
nated tax officers, who shall have a right to examine 
the securities, and that no delivery shall be made 


97 Misc. 587. 

[a] Reason for rule.—‘'The rights 
of decedent and her husband in the 
money deposited in the banks in their 
joint names were fixed at the time the 
bank accountS were opened. The 
right of the husband to the entire 
amount in the event of his surviving 
the decedent was derived from the 
transaction which resulted in the 
opening of the joint accounts. .. . 
The right having once been acquired, 
it could not be impaired or diminished 
by any subsequent legislative enact- 
ment that did not conform to the con- 
stitutional requirements in regard to 
taking private property for public 
use.” In re Horler’s Estate, 161 N.Y. 
S. 957, 960, 97 Misc. 587. 

15. In re McKelway’s Estate, -116 
N.E. 348, 221 N.Y. 15. 


16. In re McKelway’s Estate, su- 
pra. 
17. In re Pedersen’s Estate, 196 N. 


W. 785, 198 Iowa 166. 

18. Bank of Commerce & Trust 
Co. v. McLemore, 35 S.W.(2d) 31, 162 
Tenn. 137. See Fronefield’s Hstate, 
30 Pa.Dist. 537 (where tax on remain- 
derman’s interest was not payable un- 
til he came into possession and en- 
joyment, an exemption statute passed 
between time of decedent’s death and 
time remainderman came into posses- 
sion and enjoyment was held to be 
constitutional apparently on theory 
that state’s right to tax had not yet 
vested or accrued). 

[a] Repeal of tax act by statute 
passed after decedent’s death held to 
extinguish state’s right to collect tax. 
—Lloyd’s Est., 15 Pa.Dist. 932. 

19. In re Potter’s Estate, 204 P. 
826, 188 Cal. 55; In re Stanford, 54 
P. 259, 58 P. 462, 126 Cal. 112, 45 L. 
R.A. 788. g 

20. In re Stanford, supra; State 
Tax Commission vy. Nettleton’s Ex’r, 
11 S.W.(2d) 84, 226 Ky. 393; Common- 
wealth vy. Paynter’s Adm’r, 2 S.W. 
(2d) 664, 222 Ky. 766; Succession of 
opp. 83 So. 765, 146 La. 464, 26 A.L.R. 
446. ° 


21. State v. Hamlin, 30 A. 76, 86 
Me. 495, 41 Am.S.R. 569, 25 L.R.A. 
632. 

22. Stebbins v. Riley, 45 S.Ct. 424, 


268 U.S. 137, 69 L.Ed. 884, 44 A.L.R. 
1454 [aff sub nom. In re Watkinson’s 
Estate, 217 P. 1073, 191 Cal. 591]. 

23. Matter of Pell, 63 N.E. 789, 
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Pee N.Y. 48, 57 L.R.A. 540, 89 Am.S.R. 
24 Union Trust Co. v. Wayne 
Prob. Judge, 84 N.W. 1101, 125 Mich. 
487; In re McPherson, 10 N.E. 685, 
104 N.Y. 306, 58 Am.R. 502; McGan- 
non v. State, 124 P. 1063, 33 Okl. 145, 
Ann.Cas.1914B 620; In re McKennan’s 
Estate, 126 N.W. 611, 25 S.D. 369, 33 
L.R.A.N.S. 606 [rev on other grounds 
130° N.W. 33, 27. S.D. 136, Ann.Cas; 
1913D 745]. See Chambe v. Durfee, 
58 N.W. 661, 100 Mich. 112 (where the 
legislature stated the object of the tax 
but this purpose was expressly for- 
bidden by constitution, and it was 
held that the whole act was void). 
25. Collection and enforcement of 
tax generally see infra §§ 2682-2702. 
Notice and opportunity to be heard 
as necessary to due process of law see 
supra § 2388. 
26. Me.—State v. Hamlin, 30 A. 76, 
Pe ae 495, 41 Am.S.R. 569, 25 L.R.A. 
Oks 


Mich.—Union Trust Co. v. Wayne 
Bop. Judge, 84 N.W. 1101, 125 Mich. 


Miss.—Enochs v. State, 97 So. 534, 
133 Miss. 107. 

N.Y.—In re McPherson, 10 N.E. 685, 
104 N.Y. 306, 58 Am.R. 502. See Mor- 
gan v. Warner, 60 N.Y.S. 963, 45 App. 
Div. 424 [aff 57 N.E. 1118, 162 N.Y. 
612] (holding that for the legislature 
to restrict the right of review of the 
surrogate’s appraisal to an applica- 
tion to the supreme court would be 
unconstitutional in view of a constitu- 
tional provision vesting the appellate 
division with such jurisdiction as it 
had at the time the constitution was 
adopted). 

Pa.—Luzerne County v. Morgan, 107 
A. 17, 268 Pa. 458. 

Wis.—Nunnemacher y, State, 129 N. 
W. 190, 108 Wis. 627, 9' L.R.A.N.S. 


121. 

[a] Reasons for rule.—(1) “The 
Att, contention is that the act is 
unconstitutional because it .commits 
certain matters concerning the admin- 
istration of the law, such as the fix- 
ing of the value of the property in- 
herited or bequeathed and the arnount 
of the tax, to the county court, and 
these are said to be administrative, 
not judicial duties. The argument 
does not appeal to us. The law fixes 
the tax; the court, as an incident in 


the settlement of the estate, simply 
determines, in a judicial way, certain 
facts necessary to be ascertained to 
determine how much the tax fixed by 
law amounts to in a given case. 
These duties seem to us as judicial in 
their character, and very properly in- 
trusted to the county court in which 
the estate is being administered.” 
Nunnemacher y. State, 129 N.W. 190, 
108 Wis. 627, 687, 9 L.R.A.N.S. 121. 
(2) “The tax is not on the property, 
the value of the property simply be- 
ing one of the elements by which 
it is measured, so that in determin- 
ing the value of the property the 
court is not making a technical as- 
sessment thereof, and it has never 
been doubted that the payment of 
privilege taxes can be enforced by the 
courts, although the fixing of the val- 
ue of the property is one of the ele- 
ments for the determination of the 
amount of the tax.” Enochs y. State, 
97 So. 5384, 536, 183 Miss. 107. 

{[b] Legislature in appointing reg- 
ister of wills state collection agent 
not limited by provision as to fees of 
county officers.—A constitutional pro- 
vision that all county officers\in cer- 
tain counties shall be paid salaries, 
and all fees which they shall be au- 
thorized to receive shall be paid into 
the state or county treasury, does not 
prevent the legislature from appoint- 
ing the county register of wills as 
agent of the commonwealth for the 
collection of inheritance taxes and al- 
lowing him commissions for perform- 
ance of his duties as state collection 
agent which are distinct from his 
functions as a county official. Luzerne 
County v. Morgan, 107 A. 17, 263 Pa. 
458. But see Jones vy. O’Connell, 107 
N.E. 731, 266 Ill. 448 (holding a con- 
stitutional provision that the county 
treasurer shall receive as his only: 
compensation a Salary to be fixed by 
law, and that all fees above the 
amount so fixed shall be paid into the 
county treasurer, renders unconstitu- 
tional an inheritance tax statute mak- 
ing the county treasurer the agent to 
collect such taxes and allowing him 
commissions greatly in excess of his 
regular salary as fixed by law). 

[ec] Provision for appeal to ordi- 
nary by any party aggrieved by ap- 
praisement held constitutional enact- 
ment.—In re Dittman’s Ex’rs, 101 A. 
66, 87 N.J.Eq. 297. 
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without retaining sufficient assets to pay the tax 
owing the state unless the state officers consent 
otherwise, has been held not unconstitutional as 
denying due process of law or forcing upon a safe 
deposit company the obligations and liabilities of 
a tax collecting agent of the state.27_ Provisions for 
a discount if the tax is paid within a limited time 
after its accrual, and for payment of interest on 
deferred payments, are not unconstitutionally dis- 
eriminatory where ample opportunity is allowed any 
party interested to apply for an immediate apprais- 
al.28 The legislature may, without denying due proc- 
ess, provide that, where no party interested has ap- 
plied for the appointment of an executor within a 
specified space of time, the court shall, on its own 
motion, appoint an administrator specially for the 
purpose of appraising and collecting the inheritance 
tax.29 The fact that the person designated to ap- 
praise the estate is a county treasurer whose fees 
are dependent upon the amount of taxes he collects 
and handles does not render the statute unconsti- 
tutional as denying due process of law where the 
true cash value finally taken as the basis of compu- 
tation is ultimately fixed by the court which sim- 
ply takes into consideration the report of the treas- 
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urer.2° A statute authorizing the county collector 
to pay the expenses of counsel out of the collateral 
inheritance taxes reeeived does: not violate a con- 
stitutional provision that all revenues collected shall 
go into the treasury and the general assembly shall 
have no power to divert the same or to permit the 
money to be withdrawn except in pursuance of regu- 
lar appropriations.*+ ; 

[§ 2399] 15. Effect of Treaty Provisions.*? Since 
a treaty between the United States and a foreign 
government is the supreme law of the land,** pro- 
visions thereof may operate as a limitation upon the 
power to impose inheritance taxes;** but as treaties 
are generally not retrospective,?5 such provisions 
usually do not apply in the ease of a succession vest- 
ed by the death of the testator before the treaty 
goes into foree.?® 

[§ 2400] D. Comity, Reciprocity, and Double 
Taxation*?7’—1. Double Taxation and Reciprocity as 
between States. Under the rule formerly prevailing, 
double taxation, in the sense of a duplication of tax- 
ation on the same succession or inheritance by dif- 
ferent states, was held to violate no constitutional 
guaranty.’ Hence, property subject to an inher- 
itance or succession tax in the state of decedent’s 


27. National Safe Deposit Co. v. 
Stead, 34 S.Ct. 209, 232 U.S. 58, 58 L. 
Ed. 504 [aff 95 N.E. 973, 250 Ill. 584, 
Ann.Cas.1912B 430]. 

23. State v. Pabst, 121 N.W. 351, 
139 Wis. 561. 

29. Thompson v. Dodge, (Tex. 
‘Commn.App.) 210 S.W. 586; Dodge v. 
Youngblood, (Tex.Civ.App.) 202 S.W. 
116 [rev on other grounds (Commn. 
App.) 245 S.W. 2251. 

30. Matter of Fuller, 71 N.Y.S. 40, 
62 App.Div. 428 [rev 70 N.Y.S. 1050, 
34 Misc. 750]. 

Appointment, eligibility, and quali- 
fications of appraisers see infra § 
2624. 

31. State ex rel. Curators of Uni- 
versity of Missouri v. Walker, 144 S. 
W. 866, 240 Mo. 708. 

32. Power of state to discriminate 
against aliens in absence of treaty 
provision see supra § 2381. 

33. See Treaties [38 Cyc 975]. 

34. Nielson v. Johnson, 49 S.Ct. 
223, 279 U.S. 47, 73 L.Ed. 607 [rev 
‘218 N.W. 140, 205 Iowa 324]; Ha- 
waiian Trust Co. v. Smith, 31 Hawaii 
196 [foll Davies v. Smith, 31 Hawaii 
211]; Sala’s Succession, 24 So. 674, 
50 La.Ann. 1009; Dufour’s Succession, 
10 La.Ann. 391. 

[a] Illustration.—If a treaty pro- 
vides that the subjects of a given for- 
eign power shall not be required to 
pay any taxes other than those im- 
posed on citizens of the United States 
in like cases, its effect is to suspend 
the operation of a state statute im- 
posing succession taxes on foreign 
heirs or legatees exclusively or at a 
higher rate than in the case of its 
own citizens. Sala’s Succession, 24 
So. 674, 50 La.Ann. 1009; Rixner’s 
Succession, 19 So. 597, 48 La.Ann. 552, 
32 L.R.A. 177; Crusius’ Succession, 19 


La.Ann. 369; Amat’s Succession, 18 
La.Ann. 403. 
[b] Provision against imposition 


‘of “detraction duties” does not pre- 
vent imposition of a succession tax. 
In re Pedersen’s Hstate, 196 N.W. 785, 
198 Iowa 166; In re Peterson’s Es- 
tate, 151 N.W. 66, 168 Iowa 511, L.R.A, 
1916A 469 [aff sub nom. Duus jy. 
Brown, 38 S.Ct. 111, 245 U.S. 176, 62 
L.Ed. 228]; Matter of Strobel, 39 N. 
Y.S. 169, 5 App.Div. 621; Moody v. Ha- 
gen, 162 N.W. 704, 36 N.D. 471, L.R.A. 
1918F 947, Ann.Cas.1918A 933 [aff sub 
nom. Skarderud v. Tax Commission of 
State of North Dakota, 38 S.Ct. 133, 


245 U.S. 633, 62 L.Ed. 522). 

[e] rar, with Denmark (1896) 
art 7 (8 St. § 342), providing that no 
higher or other duties or taxes shall 
be levied in the territories of either 
party upon personal property of their 
respective citizens, on the removal of 
the same from their territories, ei- 
ther upon the inheritance of such 
property or otherwise, than are pay- 
able by a citizen of such state (1) ap- 
plies to prevent the imposition of an 
inheritance tax where decedent and 
beneficiaries are citizens of Denmark 
although decedent is resident in the 
state at the time of his death. Niel- 
son v. Johnson, 49 S.Ct. 223, 279 U.S. 
47, 713 L.Ed. 607 [rev 218 N.W. 140, 
205 Iowa 824]. (2) But the article 
only restricts the power of the state 
to deal with citizens of Denmark and 
their property within the state and in 
no way prevents a state from impos- 
ing a tax upon the transfer of prop- 
erty within its boundaries by its own 
citizen although the beneficiaries are 
citizens of Denmark. In re Ander- 
son’s Estate, 147 N.W. 1098, 166 Iowa 
617, 52 L.R.A.N.S. 686 [aff sub nom. 
Peterson v. State of Iowa, 38 S.Ct. 
109, 245 U.S. 170, 62 L.Ed. 225]. See 
Frederickson v. Louisiana, 23 How. 
(U.S.) 445, 16 L.Ed. 577 (holding the 
third article of the convention be- 
tween the United States and the king 
of Wurtemberg of April 10, 1844 (8 
St. at L. 588) was intended to apply 
only where a citizen of one of con- 
tracting powers wished to dispose of 
his property within the other power, 
and hence did not restrict a state from 
imposing a tax where one of its citi- 
zens willed property therein to a citi- 
zen of Wurtemberg). 

35. See Treaties [38 Cyc 972]. 

36. Schaffer’s Succession, 13 Ia. 
Ann. 113; Prevost’s Succession, 12 La. 
Ann. 577 [aff 19 How. (U.S.) 1, 15 L. 
Ed. 572). 

37. Construction of inheritance tax 
laws to avoid double taxation see in- 
fra § 2414, 

Deduction of amount of tax paid to 
one state in computing amount due 
in another state see infra § 2601. 

38. rk.—In re Clarkson’s Estate, 
188 S.W. 834, 125 Ark. 381. 

Cal.—In re Hodges’ Estate, 150 P. 
344, 170 Cal. 492, L.R.A.1916A 859, 


Conn.—Appeal of Silberman, 134 A. 


778, 105 Conn. 192 [mod 48 S.Ct. 410, 
277 U.S. 1, 72 L.Ed. 749]. 


*By ALBERT S. ABHL (§§ 2400-2404), 


Tll.— People v. Union Trust Co., 99 
N.E. 377, 255 Ill. 168, L.R.A.1915D 450, 
Ann.Cas.1913D 514. 

Iowa.—Chaffin v. Johnston; 204 N. 
W. 424, 200 Iowa 89; In re Sanford’s 
Estate, 175 N.W. 506, 188 Iowa 833; 
Hoyt v. Keegan, 167 N.W. 521, 183 
Iowa 592. 

Mass.—Frothingham v. Shaw, 55 N. 
E. 623, 175 Mass. 59, 78 Am.S.R. 475. 
See Bliss vy. Bliss, 109 N.E. 148, 221 
Mass. 201, L.R.A.1916A 889 (recog- 


nizing the rule). - 

Minn.—State v. Probate Court of. 
Ramsey County, 145 N.W. 390, 124 
Minn. 508, 50 L.R.A.N.S. 262, Ann.Cas, 
1915B 861. See State v. St. Louis 
County Probate Court, 150 N.W. 1094, 
128 Minn. 371, L.R.A.1916B 901 (where 
the court, by way of dictum, recogniz- 
ed the existence of the power and 
stated that the extent of the exercise 
of such power rests exclusively with 
the legislature). 

Mont.—State v. Jones, 261 P. 356, 
80 Mont. 574, 60 A.L.R. 551. 

N.H.—Mann v. Carter, 68 A. 130, 74 
N.H. 345, 15 L.R.A.N.S. 150. 

N.Y.—In re Gould’s Estate, 205 N. 
Y.S. 158, 123 Misc. 14. 

N.C.—Rhode Island Hospital Trust 
Co. v. Doughton, 121 S.E. 741, 187 N. 


C. 263 [rev on other grounds 46 S.Ct. 


256, 270 U.S. 69, 70 L.Ed. 475, 43 A.L. 
R. 1374]. 

Va.—Cornett’s Ex’rs v. Common- 
wealth, 105 S.E. 230, 127 Va. 640. 

And see cases infra note 40. 

_ “There is: no constitutional objec- 
tion to a law which lays an inherit- 
ance or succession tax according both 
to the principle of the domicile and 
to the principle of the situs, although 
this may result in double taxation. 
It may be expedient or inconsistent 
that one state should tax according 
to the situs and the other at the 
same time according to the fiction that 
succession after death is governed by 
the domicile of the decedent, but these 
inconsistencies infringe no rule. of 
constitutional law.” People v. Union 
Trust Co., 99 NE. 377, 9380, 255 -Il. 
A L.R.A.1915D 450, Ann.Cas.1913D 

“It is inexact and misleading to sa 
that this result sanctions double neg a4 
ation, which the policy of this state 
does not tolerate. Whether the bur- 
den imposed by the inheritance law 
is properly called a tax, it is unneces- 
sary to inquire; for if it is, the leg- 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 2400] 


residence, which was at the same time subject to 
taxation in the state wherein the property was lo- 
eated,®® might be subjected to taxation by both of 
the states, the exercise of the power by the one state 
not preventing the other from exercising its power 
in that regard.*° However, the doctrine that two 
states may tax on different and more or less incon- 
sistent principles the same transfer by will or in- 
heritance has subsequently been held to be untena- 
ble, such duplication of taxing being in conflict with 
the Fourteenth Amendment of the federal constitu- 
tion and so unconstitutional;*! the effect of the 
rule is to deny the right of more than one state to 
claim a succession tax on the transfer.t? Under the 
earlier rule, despite the recognition of the existence 
of the power of double taxation, it was declared that 
the advantage of comity between the several states 
touching taxation laws, so that a general system 
might prevail, harmonious in its principles and 
avoiding taxation of the same property in two ju- 
risdictions, was manifest;*® and, in a number of 
states, statutes have been enacted with a view to 
the prevention, or the limitation, of duplication in 
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of the statutes provide that otherwise taxable prop- 
erty of a nonresident decedent shall be entitled to a 


-like exemption from such taxes as is afforded by the 


law of the state or county of decedent’s residence in 
favor of estates of citizens of the particular state 
legislating.*® According to some authority, such 
statutes are not in the nature of offers, requiring ac- 
ceptance in exactly categorical terms, without vari- 
ation, in order to become operative;*® their mani- 
fest purpose is to avoid duplication of taxation on 
the same succession by different states;47 and, under 
them, although the laws of a foreign and those of 
the home state are not exactly commensurate and 
coterminous in every respect as to the extent of 
exemption from taxation, yet, if the foreign state 
would not impose a succession tax on a particular 
type of property if it belonged to a deceased resi- 
dent of the home state, the condition of a like ex- 
emption is satisfied and property of that kind be- 
longing to a deceased resident of such foreign state 
is not subject to a succession tax in the home state.*® 
Thus, where the foreign state omits to tax intangi- 
ble property otherwise taxable therein, of any non- 


the taxation of successions or inkeritances.*+4 


islature has not attempted to impose 
more than a single tax on the proper- 
ty sree eer SEBS somie > Jother,: state 
makes a claim to the property under 
its tax laws and for the support of 
its institutions, the exercise of such 
power, whether rightful or wrongful, 
does not make the exercise of similar 
power by this state, for the support 
of its institutions, illegal on the 
ground of double taxation. The two 
burdens are created by two different 


and independent states, for wholly 
different local purposes, and are 
distinct and irrele- 


vant, the one to the other, on the ques- 
tion of double taxation.” Mann v. 
Carter, 68 A. 130, 74 N.H. 345, 352, 15 
L.R.A.N.S. 150. 
39. Property subject to tax as in- 
cluding property: y 
Of nonresident decedent see infra §§ 
2431-2440. 
Outside of state owned by resident 
decedent see infra §§ 2423-2430. 
40. Ark.—In re Clarkson’s Estate, 
188 S.W. 834, 125 Ark. 381. 
Colo.—People v. Palmer’s Estate, 
139 P. 554, 25 Colo.App. 450. 
Conn.—Appeal of Silberman, 134 A. 
778, 105 Conn. 192 [mod 48 §8.Ct. 410, 
277 U.S. 1, 72 L.Ed. 749]; Hopkins’ 
Appeal, 60 A. 657, 77 Conn. 644. 
Minn.—State v. Ramsey County 
Probate Court, 145 N.W. 390, 124 Minn. 


508, 50 L.R.A.N.S. 262, Ann.Cas.1915B 
861. 


N.J.—Hopper v. Edwards, 96 A. 667, 
88 N.J.Law 471; In re Hartman’s Es- 
tate, 62 A. 560, 70 N.J.Eq. 664. 

N.Y.—In re Daly’s Estate, 91 N.Y.S. 
858, 100 App.Div. 373 [aff 74 N.E. 1116, 
182 N.Y. 524]; In re Burr’s Estate, 38 
N.Y.S. 811, 16 Mise. 89. 

N.C.—Rhode Island Hospital Trust 
Co. v. Doughton, 121 S.E. 741, 187 N.C. 
263 [rev on other grounds 46 S.Ct. 
256, 270 U.S. 69, 70 L.Ed. 475, 43 A.L. 
R. 1374]. 

Pa.—Jacob’s Est., 15 Pa.Dist. 327. 
But see In re Coleman’s Estate, 28 A. 
137, 159 Pa. 231 (holding, where real 
estate of a nonresident decedent was 
sold pursuant to will, that there was 
an equitable conversion of the estate 
into personalty, and that the fund 
thus created was not taxable in the 
state where the realty was situated, 
upon the ground, among others, that 
the imposition of the tax “would re- 
sult in the hardship of a double tax”). 

Va.—Cornett’s Ex’rs v. Common- 
wealth, 105 S.E. 230, 127 Va. 640. 

And see cases supra note 38._ 

“Under the fiction of mobilia se- 


Some 


quuntur personam, the universal suc- 
cession may be taxed on one state— 
the domiciliary state—while accord- 
ing to the fact of power the singular 
Succession may be taxed in another.” 
Rhode Island Hospital Trust. Co. v. 
Panter. 121 S.E. 741, 745, 187 N.C. 


“The two taxes are based upon dif- 
ferent theories. The state in which 
the owner is domiciled has the right 
to fix the conditions and limitations 
of succession. On the other hand, the 
state within which the property is 
actually located has the right to im- 
pose the condition upon which such 
property may be transferred.” Cor- 
nett’s Ex’rs v. Commonwealth, 105 S. 
EH. 230, 232, 127. Va. 640. 

41. Boston First Nat. Bank v. 
Maine, 52 S.Ct. 557, 284 U.S. 323, 76 
L.Ed. 722 [rev 154 A..103, 130. Me. 
123]; Farmers’ Loan, etc., Co. v. Min- 
nesota, 50 S.Ct. 98, 280 U.S. 204, 74 
L.Ed. 371 [rev In re Taylor’s Estate, 
222 N.W. 528, 221 N.W. 64, 219 N.W. 
153, 176 Minn. 134, 175 Minn. 310, and 
overr Blackstone y. Miller, 23 S.Ct. 
277, 188 U.S. 189, 47 L.Ed. 439]; In re 
Smith’s Estate, (lowa) 228 N.W. 638. 

“Blackstone v. Miller, supra, and 
certain approving opinions, lend 
support to the doctrine that ordi- 
narily choses in action are subject 
to taxation both at the debtor’s dom- 
icile and at the domicile of the credi- 
tor; that two states may tax on dif- 
ferent and more or less inconsistent 
principles the same _ testamentary 
transfer of such property without 
conflict with the Fourteenth Amend- 
ment. The inevitable tendency of 
that view is to disturb good relations 
among the states and produce the 
kind of discontent expected to sub- 
side after establishment of the Un- 
ion. The Federalist, No. VII. The 
practical effect of it has been bad; 
perhaps two thirds of the states have 
endeavored to avoid the evil by resort 
to reciprocal exemption laws. It has 
been stoutly assailed on principle. 
Having reconsidered the supporting 
arguments in the light of our more re- 
cent opinions, we are compelled to de- 
elare it untenable.” Farmers’ Loan, 
etc., Co. v. Minnesota, 50 S.Ct. 98, 99, 
280 U.S. 204, 74 L.Ed. 371 [quot In 
re Smith’s Estate, supra; In re Jones’ 
Estate, 294 P. 792, 794, 147 Okl. 123]. 

42. Boston First Nat. Bank v. 
Maine, 52 S.Ct. 557, 284 U.S. 323, 76 
L.Ed. 722 [rev 154 A. 103, 130 Me. 
123]; In re Smith’s Hstate, (Iowa) 
228 N.W. 638; Zahn v. State Tax Com- 
mission, 47 S.W.(2d) 925, 243 Ky. 167. 

43. Bliss y. Bliss, 109 N.H, 148, 


resident decedent, under such statute the intangi- 


221 Mass. 201, ‘L.R.A.1916A 889. 


44. See statutory provisions; and 
infra text and notes 45-56. 
45. See statutory provisions; and 


cases infra notes 46—56. 

[a] Extent of movement noted.— 
(1) “We find a statement in the briefs 
that, in one form or another, provi- 
sion has been made for reciprocal ex- 
emption in thirty-seven states. Even 
between foreign countries there is a 
movement in the same _ direction.” 
City Bank Farmers’ Trust Co. v. New 
York Cent. R. Co., 170 N.E. 489, 490, 
253 N.Y. 49, 69 A.L.R. 940. (2) “This: 
reciprocity, which was inaugurated by 
us and by New York, has since beer 
adopted by thirty-five other states, by 
the District of Columbia, by the ter- 
ritory of Hawaii, and by the provi- 
sions of Ontario and Yukon, Canada, 
and is in keeping with modern ten- 
dencies.” Com. v. Farmers’ Loan, 
ete., Co., 151 A. 692, 693, 301 Pa. 114. 

46. Bliss v. Bliss, 109 N.E. 148, 
221 Mass. 201, L.R.A.1916A 889 [foll 
Borden v. Burrill, 109 N.E. 153, 221 
Mass. 212]. : 

47. Bliss v. Bliss, 109 N.E. 148, 22t 
Mass. 201, L.R.A.1916A 889 [foll Bor- 
Poi Burrill, 109 N.E. 153, 221 Mass. 

12]. 

4s. State v. Davis, 129 P. 1197, 
1198, 88 Kan. 849,-Ann.Cas.1914B 688; 
Bliss v. Bliss, 109 N.E. 148, 221 Mass. 
201, L.R.A.1916A 889 [foll Borden v. 
Burrill, 109 N.E. 153, 221 Mass. 212]. 

“We think the spirit of the Kansas: 
act is that, where property in this 
state owned by a nonresident at the 
time of his death has been subjected 
to an inheritance tax in the state of 
his residence, a similar tax ought not. 
to be required here, except in cases 
where if the conditions were reversed, 
and a nonresident of this state had 
died owning the same character of 
property in the other state, a payment 
there would be exacted. That spirit 
is effectuated by considering that the 
exemption of the Kansas statutes op— 
erates for the benefit of the estate of 
a resident of any other state, the law 
of which would not exact an inherit- 
ance tax with respect to similar prop- 
erty in that state, owned by a resi- 
dent of Kansas at the time of his 
death, no matter how dissimilar the 
statutes may otherwise be. In other 
words, the exemption made by the 
laws of another state is to be regard-. 
ed as like that of the Kansas statute, 
in any circumstances, in which, if the 
circumstances were reversed, it would 
have a like operation,” State v. Da- 
vis, supra. 
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ble property of like character of a deceased citizen 
of the foreign state falls within the terms of the 
statute providing for reciprocal exemption;*® the 
omission is as much an exemption, for this purpose, 
as would be a comprehensive general phrase with 
certain denominated exceptions specially exempting 
from taxation the estates of citizens of other states 
whose laws impose a like general tax with a like spe- 
cial exermption.°® According to other authority, 
however, the mere fact that, if conditions were re- 
versed, the foreign state would not impose a tax 
on the property if it belonged to a deceased resident 
of the home state has been held not to be of itself 
sufficient to exempt the estate of a deceased resident 
of the foreign state from the inheritance or succes- 
sion tax of the home state, such exemption depend- 
ing rather upon the fact that the foreign state, in 
defining its exemptions, has made special exemp- 
tion in behalf of nonresidents;°+ and thus, if the 
foreign state in a particular case exempts from tax- 
ation residents and nonresidents alike, by reason of 
their relationship to decedent and without refer- 
ence to residence, the circumstances of the exemp- 
tion have been held not a sufficient compliance with 
the proffered terms of reciprocity to bring the stat- 
ute into operation.©? Even when the offered reci- 
procity is accepted by a statute of precisely the 
same tenor, however, the exemptions accorded by 
such statutes have been held to be enforceable in 
one of the states only in the event that in the other 
state, for the estate of whose deceased resident ex- 
emption is claimed, the reciprocal exemption is in 
fact applied;5* while administrative officers in ei- 
ther state cannot, by their failure to execute the 
reciprocity provision, suspend or defeat the operation 
of law,®* nevertheless an actual reciprocity is that 
for which the statutes of both states attempt to pro- 
vide, not an unenforceable right to reciprocity,°® 
and when the courts of the foreign state involved, 
as a matter of fact, deny to estates of deceased res- 


" idents in the home state the actual practical benefit 
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of the reciprocity clause, the courts of the home 
state will, under such a state of the law, leave the 
estates of decedents formerly resident in such for- 
eign state in a similar position.®® 

Repeal of reciprocity provisions. While any state 
having a provision for reciprocal exemptions is free 
at any time to withdraw by legislative action from 
the arrangement in respect of transfers thereafter 
to be made,®? it cannot do so retroactively so as to 
render the reciprocity provisions inapplicable to tax- 
ation of the estates of persons dying during the con- 
tinuance of such provisions, any attempt at revoca- 
tion with respect to such estates being a denial of 
due process.°® 

Several transfers affecting single estate. The fact 
that a tax is imposed in a state on a particular trans- 
fer of property has been held to have no bearing on 
the right of another state to tax entirely different 
transfers.®® 

[§ 2401] 2. Duplicate State and Federal Taxa- 
tion; Comity Provisions in Federal Estate Tax Law. 
Upon a transfer of property in consequence of the 
owner’s death, both the federal government and the 
state may impose an estate or inheritance tax on 
the property without thereby violating any prohibi- 
tion against double taxation.£® Although, under 
some of the earlier federal statutes, no arrange- 
ment was made for easing the estate from the bur- 
den of full payment of the amount of both taxes,°+ 
it was provided by the act of congress in 1926 that 
there should be credited on, and deducted from, the 
amount of the federal tax, the amount of all state 
legacy, inheritance, or succession taxes actually 
paid, such credit not, however, to exceed in any event 
eighty per cent of the value of the federal tax as. 
elsewhere established by law.°? <A state may, it has 
been held, take advantage of this statutory allow- 
ance, by providing for a state tax in such amount 
as will make the total of the state tax equal to the 
amount deductible from the federal tax under the 
federal law,®* and the state tax will not be invalid 


49. State v. Davis, supra; Bliss v. 
Bliss, 109 N.E. 148, 221 Mass. 201, L. 
R.A.1916A 889 [foll Borden vy. Burrill, 
109 N.E..153, 221 Mass. 212]. 


50. Bliss v. Bliss, 109 N.E. 148, 221 
Mass. 201, L.R.A.1916A 889 [foll Bor- 
eae Burrill, 109 N.E. 153, 221 Mass. 

51. State v. Probate Court of St. 
Louis County, 150 N.W. 1094, 128 
Minn. 371, L.R.A.1916A 901. 

52. State v. Probate Court of St. 
Louis County, supra. 


53. See cases infra notes 54-56. 
City Bank Farmers’ Trust Co. 

v. New York Cent. R. Co., 170 N.E. 
489, 253 N.Y. 49, 69 A.L.R. 940. 

55. City Bank Farmers’ Trust Co. 
v. New York Cent. R. Co., supra; Com. 
ve Taylors (Hx’r, 147 iA.71, 229%. Pa. 
335 [final decision withheld on rearg 
Com. v. Farmers’ Loan & Trust Co., 
151 A. 692, 301 Pa. 114]. 

56. City Bank Farmers’ Trust Co. 
v. New York.Cent. R. Co., 170 N.E. 
489, 253. N.Y. 49, 69 A.L.R. 940; Com. 
v. Farmers’ Loan & Trust Co., 151 A. 
692, 301 Pa. 114 [withholding final 
decision on rearg Com. v. Taylor’s 
Eex’r, 147 Ai 71, (297 Pa.-336 J. 

57. City Bank Farmers’ Trust Co. 
v. New York Cent. R. Co., 170 N.E. 
489, 253 N.Y. 49, 69 A.L.R. 940. 

58. City Bank Farmers’ Trust Co. 
v. New York Cent. R. Co., supra. 

_ Power to enact retroactive legisla- 
tion respecting inheritance or succes- 
sion taxes generally see supra § 2390. 

Retroactive or prospective con- 
struction of inheritance tax laws see 


supra § 2352. 

59. In re Rothchild’s Estate, 283 P. 
598, 48 Idaho 485 [cert den Falk v. 
State of Idaho, 50 S.Ct. 409, 281 U.S. 
757, 74 L.Ed. 1167]; Com. y. Sharp- 
+€SS, 2 Chest.Co. (Pa.) 246, 

[a] YIlustration.— Where deceased, 
a resident of California, willed his 
property to his son, a resident of Ida- 
ho, who, before administration was 
completed, died, leaving his property 
to his wife, who, before either estate 
was Settled, died, leaving her proper- 
ty to her children, it was held that 
the imposition by California of a tax 
upon the transfer following the first- 
mentioned death in no wise affected 
the right of Idaho to tax the transfers 
incident to the two subsequent deaths, 
In re Rothchild’s Estate, 283 P. 598, 
48 Idaho 485 [cert den Falk v. Idaho, 
Heit 409, 281 U.S..757, 74 L.Ed. 


60. Frick v. Pennsylvania, 45 S.Ct. 
608, 268 U.S. 4738, 69 L.Ed. 1058, vA 
A.L.R. 316 [rev on other grounds 121 
A. 35, 277 Pa. 242]; In re Fish’s Es- 
tate, 189 N.W. 177, 219 Mich. 369; In 
re Daly’s Estate, 91 N.Y.S. 858, 100 
a Tra 373 [aff 74 N.H. 1116, 182 N. 


61. See Internal Revenue § 105. 


_62. Federal Revenue Act (1926 
tit 3 § 301 (b); 44 St. 70. : : 
63. In re Opinion of the Justices, 


137 A. 50, 126 Me. 614; Brown y. State, 4 


19 S.W.(2d) 12, 323 Mo. 138; Opini 

of EBB s Te Cee (N.H.) 154 A. 633; 
agood vy. Doughton, 143 S.B. 

N.C. 411. eas 
“There can be no objection to a 


state enacting a law imposing any 
lawful tax. That it is for the avowed 
purpose of increasing itS Own reve- 
nues without imposing any greater 
burden on the estate of a deceased 
person by reason of a credit volun- 
tarily extended by the federal govern- 
ment to the citizens of any state im- 
posing such taxes is no valid objec- 


tion.” In re Opinion of the Justices, 
supra. 
[a] Such act is not invalid as tax- 


ing a widow’s shares, or insurance, 
contrary to the provisions of state 
law, since, if it be an inheritance TAK, 
such exemptions will already have 
been once allowed in the primary de- 
termination of the state tax, to which 
the additional tax is cumulative, and, 
if it be an estate tax, it comes out of 
the estate and not out of specific 
ra tet such oS the widow’s share or 

urance, rown v. State, 19 S.W. 
(2d) 12, 323 Mo. 138. ; 

[b] Federal law as basis for tax 
additional to existing tax in excess 
of deductible amount.—According to 
some authority, although it is rec- 
ognized that the federal statute was 
proposed and adopted, at least in part, 
for the purpose of accomplishing a 
practical diminution of duplicate tax- 
ation by the federal and state govern- 
ments, that is not its necessary ef- 
fect, and a state, having a tax already 
in excess of the allowable deduction 
may impose another distinct tax ex- 
actly equal to such deduction and 
credit against the federal tax such 
new additional tax and not the al- 
ready existing tax in itself in excess 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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because made to depend upon the right to deduct the 
same from the amount of the federal estate tax 
otherwise payable in full to the federal govern- 
ment,°* nor because the state law provides that, in 
the event of the repeal of the allowance provision 
of the federal statute by congress, the operation of 
the state law as to the estates of persons dying after 
such repeal shall cease, and the tax imposed by the 
law shall not be imposed on such estates.®® 

[§ 2402] 3. Inheritance or Succession Tax within 
State as Double Taxation. Inheritance taxes being 
imposed upon a privilege and not upon property,®® 
the requirement of such taxes from an estate, the 
property in which has already been taxed as prop- 
erty, does not constitute double taxation and is not 
void as such.°7 In the absence of constitutional or 
statutory provision to the contrary, there is no re- 
striction upon a state’s taxing of a single estate upon 
as many several occasions as there are in fact deaths 
and consequent transfers thereof affecting the devo- 
lution of the property,®® but, in some inheritance or 
estate tax statutes, provisions exist either to the 
effect that the estate shall be taxed only for one 
transfer, or that the amount paid on the first trans- 
fer shall be credited upon the amount otherwise 
due on subsequent transfers, where there are, in a 
preseribed period, successive deaths and consequent 
successive transfers of the estate, some of such stat- 
utes extending to all cases of successive transfers 
while others are limited to successive transfers of 
a specified nature.°® Where provision is made: by 
such statutes for the crediting of prior payments on 
certain types of transfers, the estate is relieved from 
double taxation, in cases where the successive trans- 
fers are of the character described in the statute, 
to the extent caused by the deduction from the sub- 
sequent transfer of the tax paid upon a former trans- 
fer within the prescribed time limit.*° In order for 
inclusion of the same property more than once, as 
a basis for computation of succession or inherit- 
ance taxes upon an estate, to be within the prohibi- 
tion of double taxation, it is necessary that, as a 


of the federal deduction. Hagood v. 
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amount of transfer tax due of the 
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result thereof, the state should acquire beneficial 
enjoyment of the amount of tax based on each com- 
putation of the included property, and such conduct 
is not double taxation when its effect is simply to 
provide a procedure whereby the tax is secured as 
against those taking a future interest in the prop- 
erty at the time of the original computation;7! thus, 
statutes taxing the transfer of contingent remain- 
ders at the highest rate which, on the happening of 
any of the contingencies, would be possible, to be 
computed on the full and undiminished value of the 
property at the time of transfer, without deduction 
on account of any intervening interest or estate, and 
further providing for the holding separate of the tax 
thus obtained until the time of vesting, and for re- 
funding or readjustment at such time to such ex- 
tent as is then ascertained to be proper,’? are not 
void as subjecting the estate or any part thereof to 
double taxation.7% 

Prior erroneous taxation. The fact that property 
subject to a power of appointment has been errone- 
ously taxed as part of the succession of the donor 
of the power does not prevent its being subsequent- 
ly taxed as.a part of the estate of the donee.74 

[§ 2403] E. Necessity for, and Certainty of, Stat- 
utory Provisions. An inheritance or transfer tax is 
a creature of the legislature, and a statute providing 
for such a tax is the only authority therefor.7® The 
general rule prevailing in some jurisdictions that 
all property is subject to taxation’® has no applica- 
tion to such taxes,’ and, in the absence of a statute 
imposing liability to such a tax, no liability exists 
in any particular instance.7® Although a succession 
or inheritance tax is not a property tax but an ex- 
cise upon a privilege,’® it is nevertheless subject to 
the general rules that determine when a tax of any 
character is imposed.*® Thus, under the rule where- 
by taxation is made to consist of determining the 
rate of the levy and imposing it, both being essen- 
tial to the existence of the tax,®1 the failure of the 
legislature to fix a rate as to a particular succession 
or part of a succession amounts to a failure to im- 


ple that the right to take property 


Doughton, 143 S.E. 841, 195 N.C. 811. 

64. Opinion of the Justices, (N.H.) 
154 A. 633. : 

65. In re Opinion of the Justices, 
137 A. 50, 126 Me. 614. 

66. See supra § 2342. 

67. Eyre v. Jacob, 14 Gratt. (55 
Va.) 422, 73 Am.D. 367. See Farkas v. 
Smith, 94 S.E. 1016, 147 Ga. 503 (to 
the same effect). é 

68. Commonwealth y. Paynter’s 
Adm’r, 2 S.W.(2d) 664, 222 Ky. 766. 

[a]. Federal statute prohibiting the 
collection of two estate taxes on the 
same estate, within a period of five 
years (U. S. Comp. St. § 6336%d; Act 
Congr. Nov. 23, 1921 c 136 § 403), has 
no application to state inheritance 
taxes which may be successively im- 
posed on successive transfers within 
the period, unaffected by the federal 
act. Commonwealth v. Paynter’s 
Adm’r, 2 S.W.(2d) 664, 222 Ky. 766. 

69. See Seep: Aaa uhecsnnn and 
cases infra note r 
70. In re Clark’s Will, 196 N.W. 
839, 182 Wis. 384. ‘ 

[a] hus, under St. (1921) § 72.04 
(2), providing that, in case of suc- 
cessive deaths of a husband and wife, 
“any child of the decedent shall be 
entitled to credit for so much of the 
tax paid by the widow as applied to 
any property . . . thereafter 
transferred by or from such widow 
to any such child, provided the widow 
does not survive said decedent to ex- 
ceed ten years,” children of decedents 
were entitled to a deduction from the 


\ 


amount of tax paid by the widow upon 
the estate received by her from her 
husband and transmitted to_ their 
children, where the death of the one 
parent was within ten years after 
the death of the other. In re Clark’s 
Will, 196 N.W. 839, 182 Wis. 384. 

71. See cases infra note 73. 

72. See statutory provisions. 

73. In re Hecht’s Estate, 220 N.Y.S. 
325, 219 App.Div. 656 [aff 216 N.Y.S. 
321, 127 Mise; 211, and-aff, 159 N.E. 
668, 246 N.Y. 602]; In re Potter’s Es- 
tate, 224 N.Y.S. 383, 130 Misc. 312 
[mod 226 N.Y.S. 887, 222 App.Div. 
804]; In re Wysong’s Estate, 224 N. 
Y.S. 287, 130 Mise. 298 [aff 228 N.Y.S. 
458, 223 App.Div. 407]; In re Auchin- 
"adh Hstate, 219 N.Y.S. 309, 128 Misc. 


74. In re Tillinghast’s Estate, 157 
N.Y.S. 382, 94 Mise. 50, 16 Mills 258 
faff.170 N.Y.S. 1116]. 

Modification of prior order errone- 
ously taxing property see infra § 2636 
text and notes 6-8. 

75. In re Jones’ Estate, 294 P. 792, 
147 Okl. 123; Parks v. Sutton, 208 P. 
511,_ 602 Utah. 356. 

76. See supra § 134 text and notes 
26, 27, 

77. In re Jones’ Estate, 294 P, 792, 
147 Okl. 123. 

78. .In re Jones’ EHstate, supra; 
Parks v. Sutton, 208 P. 511, 5138, 60 


course, an inheritance tax, 
Strictly speaking, is not a tax on 
property, but is based on the princi- 


by devise or descent is not a natural 
right, but one permitted by authority 
of law only. It therefore follows that 
the right to impose conditions upon 
the transfer of or succession to prop- 
erty belonging to the estates of de- 
cedents may be rightfully imposed by 
statute. Nevertheless any conditions 
governing the transfer, or imposing 
a tax therefor, should be found from 
a reading of the statute either ex- 
pressed or reasonably implied. The 
right of succession or the taking of 
property of deceased persons is a 
valuable right universally granted and 
recognized under the law from time 
immemorial. While conditions are 
frequently imposed in the way of a 
tax upon the transfer of such prop- 
erty, nevertheless any condition 
sought to be imposed must be based 
On some provision of the law author- 
izing it. If the conditions are not 
clearly expressed or may not be rea-' 
sonably implied, then no valid ground 
exists for imposing them.” Parks y. 
Sutton, supra. 

fa] Thus, where the statute mere- 
ly prescribes liability in cases inyoly- 
ing tangible property or the intangi- 
ble property of residents, no tax ex- 
ists operative as to the intangible 
property of nonresidents. In re 
Jones’ Hstate, 294 P. 792, 147 Okl, 
123. 

79. See supra § 2342, 

80. State v. Walker, 210 P. 90, 64 
Mont. 215. 

81. See supra §§ 673, 759. 
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pose a tax thereon.*? However, a merely .technical 
hiatus in the provisions respecting rates is not fa- 
tal to the imposition of a tax where the legislative 
intent to tax and the legislative will as to the rate 
to be levied are ascertainable upon an examination 
of the whole act.8* It has been held that, where a 
statute imposing an inheritance tax on property 
left in trust limits the tax so clearly that it can only 
be enforced on one occasion, which is designated 
in the act, the act is not uncertain or indefinite, ei- 
ther as to the person against whom the tax is to be 
levied, or as to the time it is to be paid, so as to 
invalidate the tax.84 Provision for imposition of the 
tax “whenever the federal estate tax is determined” 
has been held sufficiently certain and definite as to 
the time when the tax shall become effective.®® 

[§ 2404] F. Amendment, Repeal, and Revision of 
Statutes—1. Amendment. The rules generally ap- 
plicable with reference to the existence and opera- 
tion of amendments to statutes®® apply to amend- 
ments to inheritance or transfer tax laws, subject 
only to modifications arising from the special char- 
acter of the subject matter.2* Only such amend- 
ments are effective as do not violate constitutional 
requirements, and any which do offend in this re- 
spect will be treated as nugatory by the courts.*® 
The legislature may provide for the imposition of an 
estate tax in an act amendatory of an inheritance 
tax, the difference in the character of the taxes not 
being such that recourse must be had to an independ- 
ent enactment for that purpose, under constitution- 
al provisions requiring that statutes shall contain 
but one subject.°9 The effect of an amendment of 
an inheritance or an estate tax law in specific par- 
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‘matter of the amendment.°° 
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ticulars is limited to the particulars proposed to be 
amended, and does not extend to alter other parts 
of the law having no direct relation to the subject 
Amendment of provi- 
sions respecting the manner in which a particular 
liability under the tax law may be paid or secured 
does not affect existing provisions with reference to 
the time of incidence or accrual of the tax, or to pen- 
alties for failure to make payment or security within 
the time spécified.2 An amendment to a collateral 
inheritance tax law, increasing the class of relation- 
ships not subject to such tax, does not modify the 
provisions of the prior law as to any class of per- 
sons other than those added to the exempt list by 
enumeration in the amendatory act.9? An amend- 
ment of succession or transfer tax laws, in the ab- 
sence of language indicating a different intent, is 
to be taken as the legislative declaration of a change 
in the existing law of estate taxes, rather than a leg- 
islative construction of the original act;®* indeed, 
it has been held that the fact of amendment indicates 
that the act as originally passed did not embrace 
the particular provision supplied by the amend- 
ment.°* Where an inheritance tax law, not yet ju- 
dicially declared unconstitutional, is amended so as 
to remove the ground of objection for unconstitution- 
ality, it has been held that the effect of the amend- 
ment is to cure the defect in the act amended and 
thereby to secure the validity of the tax.®® 

[§ 2405] 2. Repeal*®*—a. In General. If. the 
provisions of two statutes, both or either imposing a 
transfer or inheritance tax, are irreconcilable, the 
later statute has the effect of repealing the earlier.°* 
A general revenue law which deals generally with 


82. State v. Walker, supra. 

{a] Tllustration.—Under Inherit- 
ance Tax L. § 1, imposing a tax “at 
the rates hereinafter prescribed,” § 
2 imposing so-called primary rates 
when the amount transferred does not 
exceed twenty-five thousand dollars, § 
3 providing that when the amount ex- 
ceeds twenty-five thousand dollars 
and the beneficiary belongs to classes 
2, 3, 4, or 5, the rate shall be as there- 
in prescribed, and § 4 prescribing the 
exemptions, it has been held that no 
tax is imposed on the excess above 
twenty-five thousand dollars passing 
to a member of class 1. State v. 
Walker, 210 P. 90, 64 Mont. 215. 

83. Beals v. State, 121 N.W. 347, 
139 Wis. 544. 

{a] Rule applied.—Where the tax 
statute provided for a certain rate on 
estates not exceeding twenty-five 
thousand dollars in value and for oth- 
er rates, as to the amount beyond 
twenty-five thousand dollars where 
the estate exceeded that figure, with- 
out specifically providing, in case of 
estates exceeding twenty-five thou- 
sand dollars in value, any rate for the 
initial twenty-five thousand dollars, 
such sum was nevertheless taxable, 
in view of other sections of the act 
making an exhaustive list of the ex- 
emptions to be provided, which did 
not include such initial twenty-five 
thousand dollars, and declaring a pur- 
pose to impose a tax upon any trans- 
fer, save in so far as it might be af- 
fected by exemptions. Beals v. State, 
121 N.W. 347, 1389’ Wis. 544. 

Construction of inheritance tax 
pies as whole generally see infra 

1% 

84. Farkas v. Smith, 94 S.E. 1016, 
147 Ga. 503. 

85. Brown y. State, 19 S.W.(2d) 12, 
323 Mo. 138. 

86. Amendments to statutes gen- 
erally see Statutes §§ 421-479. 


87. See cases infra notes 88-94. 

88. Waterman y. Burbank, 195 N. 
W. 191,-196 Iowa 793. 

89. Brown v. State, 19 S.W.(2d) 
12, 323 Mo. 188. 

90. See cases infra this note; and 
notes 91, 92. 
_ [a] Tlustration—Where the leg- 
islature in 1916 (L. [1916] e¢ 548) 
changed thé Transfer Tax Law, so as 
to provide for one, two, and five per 
cent primary rates and gradations 
thereof according to the value of the 
property, but made no change in 
Transfer Tax L. § 230, taxing remain- 


{der by highest rate, the change was 


not intended to change the rate of 
taxation of remainders from highest 
rate to highest gradation of any of 
these rates. In re Ogden’s Estate, 170 
N.Y.S. 630, 103 Mise. 529. 4 

91. In re Endicott’s Estate, 218 N. 
Y.S. 389, 128 Mise. 159. 


$2. In re Gelm’s Hstate, 61 Pa.Su- 
per. 228. 
93. Manning v. Board of Tax 


Com’rs of Rhode Island, 127 A. 865, 
ef R.I. 400. And see cases infra note 


[a] Thus, where the former law 
made certain provisions with refer- 
ence to a succession tax, and the 
amendment operated to render them 
applicable to the latter as well, the 
amendment was not a declaration as 
to the construction of the former act 
prior to the passage of the amenda- 
tory act, but was a change in the law 
With respect to estate taxation. 
Manning v. Board of Tax Com’rs of 
Rhode Island, 127 A. 865, 46 R.I. 400. 

94. Matter of Miller, 18 N.E. 139, 
TRO NEV S216: 

[a] Illustration.—Where a  stat- 
ute exempting “children” from the im- 
position of a collateral inheritance 
tax was later amended to include 
adopted children, such amendment in- 
dicated that under the prior statute 


*By CHARLES REZNIKOFF (§§ 2405-2417). 


adopted children were not included in 
the exemption stated in behalf, of 
“children.” Matter of Miller, 18 N.E. 
139, 110 N.Y. 216. 

95. Sawter v. Shoenthal, 83 A. 
1004, 83 N.J.Law 499 [rev 80 A. 101, 
81 N.J.Law 197]. 

[a] Amendment of title-—Where 
an inheritance tax law has an insuf- 
ficient title, but before its constitu- 
tionality has been assailed on that 
ground a later statute is passed, 
amendatory of the title of the prior 
act and of such character as to make 
the title constitutionally sufficient, it 
has been held that the effect is to 
validate the provisions of the tax law. 
Sawter v. Shoenthal, 83 A. 1004, 83 N. 
1a 499 [rev 80 A. 101, 81 N.J.Law 

7]. 

96. 
552, 
97. In re Zborowski’s Estate, 107 
N.E, 44, 213 N.Y. 109; Bailey v. Drane, 
33 S.W. 573, 96 Tenn. 16. See State 
v. Shepherd’s Estate, 212 S.W. 101, 141 
Tenn. 474 (where a provision of an 
act, imposing a collateral inheritance 
tax, is repealed by implication because 
of repugnancy to a provision of a later 
general revenue act, and where such 
later act is suspended or repealed by 
implication by another general reve- 
nue act, a provision of a statute re- 
viving the provision of the first act, 
imposing the collateral inheritance 
tax, and the acts amendatory thereof, 
applies only to live amendatory acis 
and does not revive the provisions of 
the second act so as to repeal again 
a Ts eretaeee the first). 

a atutory provisions held no 
to be irreconcilable:-(1) Where . 
statutory provision declares that all 
transfer taxes shall be payable at the 
time of the transfer, except that tax- 
es on the transfer of any estate or 
interest dependent on the happening 
of any contingency or future event, 


Generally see Statutes §§ 498— 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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the subject of privilege taxation does not operate to 
repeal a law relating to the special subject of collat- 
eral inheritance taxation and in itself a eomplete 
enactment concerning such subject.2s A statute 
amending an inheritance tax statute and expressly 
repealing all acts and parts of acts inconsistent with 
such amendment repeals only the inconsistent parts 
of such statute.°® A statute imposing a collateral in- 
heritance tax is not repealed as to’one adopted by 
a special act investing such person with all the 
rights of a legitimate child.t 

Amended and substituted acts. A statute imposing 
a legacy or inheritance tax is not repealed by a later 
statute which merely contains new provisions, not 
necessarily inconsistent with those existing and ea- 
pable of being read into the prior statute as amend- 
ments.” Where an inheritance tax statute is re- 
placed by an amended and substituted statute, the 
provisions appearing in both acts are not to be con- 
sidered as repealed and enacted anew by such later 
statute;* such portions are considered as being 
the law continuously while the new provisions snp- 
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plied by the amendment take effect only at the time 
the later legislation is enacted,* there being no rea- 
son, in the absence of statutory language manifesting 
a contrary intention, to give the amerided portions 
any force other than would be due to the provisions 
of an independent statute. So much of the orig- 
inal statute relating to an inheritance or transfer 
tax as is repeated in a later statute is not repealed 
but is continued in foree without interruption from 
the time it was first enacted, although the new stat- 
ute expressly repeals the whole of the former.* This 
rule, however, is subject to the controlling principle 
that the object and purpose of all interpretation is 
to arrive at the intent of the legislature.? An act 
imposing an inheritance tax is not repealed by a void 
amendment.® 

[§ 2406] b. Effect. Legacy or inheritance taxes 
that have accrued and are due under an existing stat- 
ute are not remitted or released by its subsequent 
repeal,® where such repeal is not made retroactive.?? 
This may be so by the express provision of the re- 
pealing statute’? or other statutory provisions.!? 


by reason of which the fair market 
value cannot be ascertained, shall be- 
come payable when the persons enti- 
tled to such estate or interest shall 
come into possession or enjoyment, 
and a later statutory provision de- 
clares that, when property is trans- 
ferred in trust, and the estates of the 
transferees are dependent on condi- 
tions whereby they may be defeated 
or abridged, a tax shall be imposed 
and payable forthwith, both statuto- 
ry provisions may be given effect 
where the market value, at the date 
of the testator’s death, of property 
which will ultimately go to remain- 
dermen and of the precedent estate 
may be determined, and the only un- 
certainty is as to the transferees. In 
re Zborowski’s Estate, 107 N.E. 44, 
213 N.Y. 109 (construing Tax L. §§ 
222, 230). (2) A statutory provision 
making the estate or property trans- 
ferred to legatees, devisees, heirs, etc., 
taxable, and not the property or in- 
terest of the testator, donor, vendor, 
etce., does not repeal another provi- 
sion, imposing a transfer tax on prop- 
erty transferred in trust and making 
it payable forthwith, where the value, 
at the date of the testator’s death, of 
the property ultimately going to re- 
maindermen and the value of the pre- 
eedent estate may be determined. In 
re Zborowski’s Hstate, supra [fol] In 
re Wright’s Estate, 108 N.E. 1112, 214 
N.Y. 714, 111 N.E. 1108, 216 N.Y. 731] 
(construing Tax L. §§ 230, 243, as 
amended by L. [1910] ¢ 706). 

[b] Statutes held not to repeal 
earlier provisions.—(1) In general. 
McDonald vy. State Tax Commission, 
130 So. 473, 158 Miss. 331 (construing 
L. [1926] c 158, amending L. [1924] c 
13487; L. [1928] c191 § 2, amending 
L. [1926] c 158 § 1, statutes reducing 
inheritance taxes did not repeal ear- 
lier statutes); In re Kolb’s Estate, 
186 N.Y.S. 670, 114 Mise. 361 (Tax L. 
§ 221-b, not repealed by the provisions 
of New York Income Tax Law [L. 
(1919) ¢ 627]). (2) No express repeal. 
McAlpin v. Davant, 136 S.H. 83, 163 Ga. 
309 (Acts [1913] p 91, as amended by 
Acts [1919] p 58, imposing a tax on 
the transmission of property by in- 
heritance, will, or deed, is not express- 
ly repealed by Acts [1925] p 63, re- 
quiring inheritance taxes from estates 
in Georgia that are subject to federal 
estate taxes). (3) No implied repeal. 
McAlpin v. Davant, supra (Acts 
[1925] p 64, imposing an. inheritance 
tax, § 6 of which repeals all other 
conflicting laws, does not impliedly 
“repeal Acts [1913] p 91, as amended 
by Acts [1919] p 58, in so far as it 
authorizes the assessment or collec- 
tion of an inheritance tax on estates 


of decedents dying prior to the act 
of 1925). 
Implied repeal of statute by later 


inconsistent statute generally see 
Statutes §§ 514-518. 
98. Zickler v. Union Bank, ete. 


Co., 57 S.W. 341, 104.Tenn. 277. 

Implied repeal generally by general 
law see Statutes §§ 539, 545. 

99. Moore v. Commonwealth, (Va.) 
155 S.E. 635 [foll Gregory v. Common- 
wealth, (Va.) 155 S.E. 640] (constru- 
ing Acts [1918] ec 238, as not abrogat- 
ing all of the obligations imposed by 
Tax Bill § 44, as enacted in 1910, but 
only such part of the section as was 
pick ie hers with the amendment of 

Effect of express repeal in general 
terms of statutes generally see Stat- 


utes § 507. 
1. Wayne’s Est., 2 Pa.Co. 93. 
[a] Reason for rule.—The special 


act ‘‘professes to treat only of the 
appellant and her adopted father, and 
to establish a certain relation between 
them. There is no suggestion of an 
intention to bind the commonwealth 
or to give up rights conferred upon 
it by prior general statutes.” 
Wayne’s Estate, 2 Pa.Co. 93, 95. 

Character of beneficiary generally 
see supra § 2376. 

2. In re Howe, 68 N.E. 1118, 176 N. 


Y. 570; Miller v. Tracy, 86 N.Y.S. 
1024, 93 App.Div. 27. 
3. Matter of Miller, 18 N.E. 139, 


110 N.Y. 216; Moore v. Com., (Va.) 
155 S.E. 635 [foll Gregory v. Com., 
(Va.) 155 S.E. 640]. 

[a] Express repealing clause (1) 
in an amended and substituted act, 
referring specifically to the prior 
statute, has been held, in view of the 
legislative intent manifested by the 
later statute considered as a whole, 
not to repeal such parts of the prior 
act as are continued and declared in 
the later statute but only those parts 
which are omitted from such subse- 
quent legislation. Moore v. Com., 
(Va.) 155 S.E. 635 [foll Gregory v. 
Com., (Va.) 155 S.E. 640]. (2) Effect 
of, in general see infra § 2406. 

4 Matter of Miller, 18 N.HE. 139, 
110 N.Y. 216; In re Stilwell’s Estate, 
34 N.Y.S. 1123, 1 Gibb.Surr. 315; 
Moore v. Com., (Va.) 155 S.E. 635 
[foll Gregory v. Com., (Va.) 155 S.H. 
640]. 

5. Matter of Miller, 18 N.E. 139, 
110 N.Y. 216. 

6 Estate of Martin, 94 P. 1053, 153 
Cal. 225 [foll In re Bowen, (Cal.) 94 
P. 1055] (construing Pol. Code § 325). 

Effect of setting out amended act 
in amendatory act generally see Stat- 
utes § 527. 

7. Wstate of Potter, 204 P. 826, 188 


Cal. 55 (Inheritance Tax Acts of 1911, 
1913, and 1915 held not to have adopt- 
ed the act of 1905, under Pol. Code 
§ 325, so as to make such statutes ap- 
plicable to transfers made before 
their enactment, but subsequent to the 
enactment of the act of 1905). ‘ 

Intention of legislature generally 
in construction of inheritance tax 
laws see infra § 2410. 

8. Foster v. Farrand, 128 A. 683, 
81 N.H. 448; Williams v. State, 125 
A. 661, 81 N.H. 341, 39 A.L.R. 490; 
Eastwood v. Russell, 81 A. 108, 81 N. 
J.Law 672. 

Repeal by void amendment general- 
ly see Statutes § 552. 

9. U.S.—Tilghman vy. Hidman, 131 
FY.652 [aft 136 B 147,69 C.G. AL 139 
(atl 2 S/Cte 095-203) US. sb 80nd la 
Hd. 326)]. 

Cal.—Trippet v. State, 86 P. 1084, 
149 Cal. 521, 8 L.R.A.N.S. 1210; Es- 
tate of Stanford, 54 P. 259, 58 P. 462, 
126 Cal. 112, 45 L.R.A. 788 [expl Hs- 
tate of Martin, 94 P. 1053, 153 Cal. 
225]; In re Lander, 93 P. 202, 6 Cal. 
App. 744. 

La.—Pritchard’s Succession, 43 So. 
537, 118 La. 883; Arnaud v. His Exe- 
cutor, 3 La. 336. 

N.J.—Hoyt v. Hancock, 55 A. 1004, 
65 N.J.Eq. 688. 

N.Y.—In re Prime, 32 N.E. 1091, 
136 N.Y. 347, 18 L.R.A. 713; In re 
Moore, 35 N.Y.S..782, 90 Hun 162; 
Matter of Arnett, 2 N.Y.S. 428, 49 
Hun 599. 

Ohio.—Friend v. Levy, 80 N.E. 1036, 
76 OhioSt. 26. 

Va.— Eyre v. Jacob, 14 Gratt. (55 
Va.) 422, 73 Am.D. 367. 

{a] Not penal statute.—A statute 
imposing an inheritance tax on prop- 
erty inherited by aliens is not a penal 
statute and its repeal does not affect 
the collection of such tax from the 
estate of a person dying while the 
statute was in force. Arnaud vy. His 
Executor, 3 La. 336. ; 

10. In re Meinert’s HMstate, 213 N. 
W. 938, 204 Iowa 355. See also case 
infra this note. 

[a] Provision that property al- 
ready vested in certain beneficiaries 
by reason of death shall not be sub- 
ject to a tax will not be construed to 
remit taxes on such property due and 
payable under a former act. Higgins’ 
Hstate v. Hubbs, 252 P. 515, 31 Ariz. 
252. 

11. See statutory provisions; and 
Matter of Merriam, 36 N.E. 505, 141 
N.Y. 479 (construing L. [1892] c 399 

24). 
12. See statutory provisions; and 
Higgins’ Estate v. Hubbs, 252 P, 515, 
31 Ariz. 252 (construing Civ. Code 
[1913] pars 4997, 5000, 5554, 5560; L. 
[1922] c 26 § 29). 
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Under a constitutional provision against the gift of 
public money, the legislature cannot, by repeal of 
the law under which an inheritance tax has accrued, 
deprive the state of such tax.!® Ordinarily, the lien 
of an inheritance tax which has attached under a 
statute is not affected by the adoption of later 
statutes;14 and where the statute so provides, the 
lien of an inheritance tax that has accrued is not 
affected by the repeal of the statute imposing such 
tax.15 The machinery for the collection of a tax 
that has accrued under a repealed statute may be 
that provided by the repealing statute where a stat- 
ute provides that any accrued rights under a re- 
pealed act are to be enforced in comformity with the 
acts passed by the legislature at the same session, 
when the repealing act was passed, in so far as pos- 
sible.1® Under a general saving clause which pro- 
vides that the repeal of a statute does not affect 
any right that has accrued or duty imposed, where 
the time for aid in the collection of a legacy or suc- 
cession tax has not been reached, the statutory ob- 
ligation of a stranger to the succession or legacy to 
furnish such aid is not a duty imposed, nor does the 
state have, as against such stranger, an accrued 
statutory right for payment of the tax in the event 
of such refusal that survives the repeal of such stat- 
ute.17 The repeal of an act imposing an inheritance 
tax does not relieve an executor or the probate court 
of any unperformed duties imposed on them by the 
act.18 A contract employing collectors of inherit- 
ance taxes is not affected by the repeal of the stat- 
ute under which it was made.?? 

[§ 2407] 3. Revision.2° In accordance with the 
general rule applicable to the repeal of statutes, 


18. Estate of Martin, 94 P. 1053, 
153 Cal. 225 [foll In re Bowen, (Cal.) 


525, 
23. 
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Matter of Merriam, 36 


[$§ 2406-2409 


a statute imposing a legacy or inheritance tax 1s 


repealed by a later enactment which purports to 
be a revision of the entire subject and provides a 
new and complete system of such taxation,”* except 
as to provisions continued in force by such revision?* 
or other statute.24 In accordance with the general 
rule applicable where an act covers the same subject 
matter as a prior act and is intended to cover the 
whole subject,2° a statute dealing completely with 
one phase of the question of inheritance taxes im- 
pliedly repeals an earlier enactment.*® In accord- 
ance with the general rules as to the continuance of 
existing law by revision or codification,?* a general 
revision of the laws relating to a transfer tax or the 
taxation of legacies and successions is to be construed 
as continuing the previous laws, except in the re- 
spects in which a change is indicated.?*® 

[§ 2408] 4. Revival.2® In accordance with the 
general rule,?° the repeal of a general revenue stat- 
ute, which suspended by implication certain provi- 
sions of an earlier statute relating to an inheritance 
tax, revives such provisions.*+ 

[§ 2409] G. General Rules as to Construction of 
Statutes??—-1. Clear or Plain Language. In accord- 
ance with the general rule,?? the courts must give 
effect to the plain language of an inheritance statute 
as expressed in all its provisions,*?* according to the 
ordinary legal significance of the words used**® and 
taking technical words in their technical sense.*® 
The statute cannot be extended by impHeation®” be- 
yond the clear import of the words used*® or the 
literal terms of the statute.2® Where the language 
of the statute is clear, rules of construction applica- 
ble in case of doubt do not apply.*° 


157 Md. 87. 


N.E. 35. In re Durfee’s Estate, 140 N.Y. 


505, 141 N.Y. 479 (construing L. [1892] 
24. Matter of Jones, 105 N.Y.S. 932, 


94 P. 1055]. 

14. Riley v. Howard, 226 P. 393,|c 399 § 25). 
193 ‘Cal. 522. 

15. Higgins’ Estate v. Hubbs, 252 


P. 515, 31 Ariz. 252 (construing Civ. 
Code [1913] pars 4997, 5000, 5554, 
5560; L. [1922] c 26 § 29). 

Lien of inheritance tax generally 
see infra §§ 2668-2673. 

16. Higgins’ Estate v. Hubbs, 252 
Py 515; 31 Ariz. 252: : 

Collection and enforcement general- 
ly see infra §§ 2682-2702. 

17. State v. Atchison, T. & S. F. 
Ry. Co., 163 P. 157, 99 Kan. 831 (con- 
struing Gen. St. [1915] § 10973; Gen. 
St. [1909] § 9278, repealed by L. 
[1913] ¢ 330 § 1). 

[a] MTlustration.—Under a legacy 
tax law, making a domestic corpora- 
tion recording the transfer of its 
stock by a foreign executor before 
payment of the tax liable for such 
tax, repealed by a later law, the state’s 
right to look to the corporation’s fu- 
ture refusai to record the transfer 
was not a right accrued and its obli- 
gation had not then become a duty 
imposed under a_ general saving 
clause. State v. Atchison, T. & S. KF. 
Rye Co.,, 163 P..157, 99 Kan. 383i. 

18. In re Moseley’s Hstate, 164 P. 
1078, 100 Kan. 495, L.R.A.1917E 1160. 

19. Johnson v. Smith, 246 S.W. 
1013) 112 Tex. 222. 

20. Codification, revision, and com- 
poetion generally see Statutes §§ 480-— 

21. See Statutes § 521. 

San Diego County v. Schwartz, 
18 BP. Zak; 145 Cait’ 49.) «Mattern of 
Sondheim, 66 N.Y.S. 726, 32 Misc. 296, 
1 Mills 598 [dism and aff 74 N.Y.S. 
510, 69 App.Div. 5]; Zickler v. Union 
Bank, etc., Co., 57 S.W. 341, 104°Tenn. 
277; Fox v. Com., 16 Gratt. (57 Va.) 1. 

Implied repeal by revision or codi- 

fication generally see Statutes §§ 521- 


54 Misc. 202, 6 Mills 149 (construing 
the Collateral Inheritance Tax Act 
[L. (1885) p 820 ¢ 488, and amend- 
ments], repealed by L. [1892] p 814 
ec 399, and the Statutory Construction 
Law [L. (1892) p 1492 ¢ 677 § 32)). 

25. See Statutes § 520. 

26. In re Gopsill’s Estate, 77 A. 
793, 77 N.J.Eq. 215. 

[a] Exemptions. — (1) Peta: 
[1906] p 432, supplementing the col- 
lateral inheritance tax Act of May 
15, 1894 [Gen. St. (1895) p 3339 § 
263], and exempting gifts to religious 
corporations in language substantial- 
ly identical with the act of 1894, 
previously construed by the court not 
to exempt gifts to foreign corpora- 
tions, impliedly repeals P. L. [1898] 
p 106, exempting gifts to foreign as 
well as domestic corporations, so that 
a legacy to a foreign religious corpo- 
ration is subject to the tax. In re 
Gopsill’s Estate, 77 A. 793, 77 N.J. 
Eq. 215. (2) Exemptions generally 
see infra §§ 2524-2534. 

27. See Statutes §§ 493-496. 

28. Worcester County Nat. Bank 
v. Commissioner of Corporations and 
Renae veel tepid ates 726; Mat- 
er 0 ellman, -E. 809, 1 YG 
254, 95 Am.S.R. 582. sag ees 

29. Revival of statutes generally 
see Statutes §§ 554-562. 

re pee ares § 556. 

r ickler vy. Union Bank, etc. 2 
57 S.W. 341, 104 Tenn. 277. oe 
ee: Generally see Statutes §§ 563— 

Revenue laws generally see Stat- 
utes § 670. 

33. See Statutes § 569. 

34 Downes _v. Safe Deposit & 
Trust Co. of Baltimore, 145 A. 350, 


S. 594, 79 Misc. 655, 10 Mills 173. 

Meaning of language generally see 
Statutes §§ 577-593. 

36. See case infra this note. 

[a] Corporate entity is not a mere 
form or technicality to be disregard- 
ed in construing a statute imposing 
a transfer tax. In re Gates’ Hstate, 
153 N.E. 45, 2438 N.Y. 193 (construing 
Tax L. [Consol. L. c 60] § 220 subd 2, 
in construing a law taxing the trans- 
fer of corporate stocks and bonds, 
stockholders will not be considered 
as the owners of the corporate prop- 
erty). 

Meaning of technical terms general- 
ly see Statutes § 578.- 

37. Hill v. Treasurer, 118 N.E. 891, 
229 Mass. 474, L.#.4.1918D 337. 

“Tt is a familiar canon in the in- 
terpretation of tax laws that they 
are to be construed strictly. If the 
right to the tax is not conferred by 
the plain words of the statute, it is 
not to be extended by implication. If 
it is not within the letter, it is vain 
to invoke the spirit of the tax law.” 
Hill v. Treasurer, supra. 

38. Highfield v. Delaware Trust 
Co., (Del.) 152 A. 117 [aff 152 A. 124]; 
State v. Welch’s Estate, 209 N.W. 
930, 235 Mich. 555. ; 

[a] Tlustration.—See Highfield v. 
Delaware Trust Cog (Del.) 152 A. 124 
{aff 152 A. 117] (construing Rev. 
Code [1915] § 152—A, as added by 35 
Del. L. ¢ 8; USCA tit 26 §§ 1093, 1094, 
a statute taxing an estate, if such 
estate is subject to the federal estate 
tax, held not to enlarge the subject 
matter of taxable estates and to ex- 
clude appointive estates). 

39. In re Thompson’s Estate, 269 
P.. 103, 72. Utah 17. 

40. Curtis v. Corbin, 107 A. 506, $3 
Conn. 648; Larson v. MacMiller, 189 
P. 579, 56 Utah 84. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 2410-2412] 


[§ 2410] 2. Intention of Legislature! In ac- 
cordance with the general cule of statutory construc- 
tion,** where the intention of the legislature in im- 
posing an inheritance tax is plain, it must be given 
effect although the result be unjust or absurd.4? 
Although, in case of doubt, statutes providing for 
inheritance taxes are to be construed strictly against 
the taxing power,** the rule must not defeat the in- 
tention of the legislature;*® and, if a fair and rea- 
sonable construction discloses such intention, it must 
be given effect.4® 

[§ 2411] 3. Construction as Whole and To Make 
All Parts Effective.*7? In accordance with general 
rules,** in construing a clause of a statute imposing 
an inheritance tax, regard must be had for the gen- 
eral scheme of the statute as a whole;*® the various 
provisions of the act should be so interpreted as to 
make it a harmonious whole.°® Words and phrases 
of a statute imposing an inheritance tax are to be 
read in connection with the context.°! A statute im- 


posing an inheritance or transfer tax must be given . 


a meaning, whereby, if possible, all its provisions are 
read together and made effective.°* The statute may 
expressly provide that certain of its provisions.are 
to be read together.°* No words should be held su- 
perfluous if by another construction they may be 
made useful and pertinent.°* Where two provisions 


41. Intention of legislature gen- 
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57. See In re Fox’s Estate, 124 N. [a] 
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are irreconcilable in a statute imposing an inherit- 
ance or transfer tax, the last in order of arrange- 
ment prevails.°®> A particular provision of minor 
import,°® as a provision for a form,®? will not affect 
the construction of the statute, making such pro- 
vision inapplicable. 

[§ 2412] 4. Furtherance of Purpose. In accord- 
ance with the fundamental rule of statutory con- 
struction that the court shall give effect. to the pur- 
pose of the legislature,°® a statute imposing an in- 
heritance tax should receive a reasonable,°® or a fair 
and reasonable,®° construction to effectuate the pur- 
pose intended. The construction must not be so nar- 
row or technical as to defeat the purpose of the leg- 
islature, but such as to effectuate its proper and 
legitimate objects;°+ on the contrary, a statute im- 
posing an inheritance tax is to be liberally con- 
strued to the end of taxing all property fairly and 
reasonably coming within its provisions.®? In ac- 
cordance with the general rule,®* in the construction 
of a statute relating to a transfer tax, adherence to 
the written word will not be suffered to defeat the 
general purpose and manifest policy intended to be 
promoted.** The legislative purpose must be gath- 
ered from the entire system of levying duties impos- 
ed on property changing hands at death.°> The vari- 
ous provisions of the act should be interpreted so as 


Rule applied.—The word 
“thus,” in General Law § 1093, pro- 


293 Mo. 


erally see Statutes §§ 568-576. 

42. See Statutes § 574. 

43. In re Letchworth’s Estate, 255 
PY 295; 20t, Cal: T. 

44. See infra § 2413. 

45. In re Clark’s Estate, 194 S.W. 
54, 270 Mo. 351. 

46. In re Fulham’s Estate, 119 A. 
433, 96 Vt. 308. 

47. Generally see Statutes §§ 594- 


48. See Statutes §§ 594-599. 

49. In re Dellinger’s Estate, 120 A. 
27, 94 N.J.Eq. 409 (construing the 
“ratio tax” clause of the Transfer 
Inheritance Tax Act [P. L. (1909) p 
325, and amendments]). 

50. State v. Vance, 106 N.W. 98, 97 
Minn. 532; State v. Bazille, 106 N.W. 
93, 97 Minn. 11, 6 L.R.A.N.S. 732. 

51. Farkas v. Smith, 94 S.E. 1016, 
147 Ga. 503. 

52. Matter of Terry, 112 N.B. 931, 
218 N.Y. 218; Matter of Roosevelt, 
38 N.E. 281, 143 N.Y. 120, 25 L.R.A. 
695. See also case infra this note. 

[a] Statutory provisions held to 
be construed together.—In re Roth- 
child’s Estate, 283 P. 598, 48 Idaho 
485 [cert den Falk v. Idaho, 50 S.Ct. 
409, 281 U.S. 757, 74 L.Ed. 1167] (vari- 
ous provisions of Comp. St. §§ 3371, 
3376, 3378). 

53. See statutory provisions; and 
Receiver-Gen. v. Buttimer, 39 N.B. 
312 (construing “The ‘Succession 
Duty Act,’ Comp. St. [1903] c¢ 17 
§§ 4 and 5, the latter section by the 
words “save as aforesaid’ expressly 
making such section subject to all 
preceding provisions, including those 
of § 4). . 

54. See case infra this note. 

fa] “Or arising from.”—In_ re 
Clark’s Estate, 136 A. 389, 100 Vt. 217; 
In re Morse’s Estate, 136 A. 394, 100 
Vt. 227 (as used in General Law § 
1090, providing for an inheritance tax 
on legacy or distributive share con- 
sisting of, or arising from, personal 
and real estate, words “or. arising 
from” are presumed to have been used 
for a purpose and must be given ef- 
fect). ’ 

55. In re Kinsella’s Estate, 239 S. 
W. 818, 293 Mo. 545. 

[a] Reason for rule.—‘“The later 
expression of the legislature.”’ In re 
Kinsella’s Cea 239 S.W. 818, 820, 
545. 

56. See infra text and note 57. 


W. 60, 159 Mich. 420 [rev 117 N.W. 
558, 154 Mich. 5] (that Pub. Acts 
[1903] No. 195 p 286 § 17, imposing in- 
heritance taxes on the clear market 
value of property, provides a. form 
for probate judges to follow in de- 
termining the tax and amount thereof, 
and indicates, in parentheses, that 
debts secured by mortgage on realty 
shall be deducted from the value of 
the realty, would not affect the con- 
struction of the statute that such 
mortgage debts should be deducted 
from the personalty as shown by oth- 
er sections of the act). 

58. See Statutes § 568. 

59. In re Barber’s Estate, 155 A. 
565, 304 Pa. 235. See also cases infra 
this note. ; 

[a] Reciprocity clause.—Where a 
statute of a state provides for ex- 
emption from taxation of the property 
of a citizen of another state, if a like 
exemption is made by such other state 
of the property of a citizen of the 
first state, the “manifest purpose of 
the statute is to avoid duplication of 
taxation on the same succession by 
different states,” and “should be in- 
terpreted in the light of the evil at 
which it is aimed and the purpose in- 
tended to be accomplished.” Bliss v. 
Bliss, 109 N.E. 148, 152, 221 Mass. 201, 
L.R.A.1916A 889. To same_ effect 
Kansas v. Davis, 129 P. 1197, 88 Kan. 
849, Ann.Cas.1914B 688. Reciprocity 
and double taxation generally see 
supra §§ 2400-2402. Construction 
against double taxation see infra § 
2414, 

{b] Taxation of amount paid other 
state as tax.—A succession tax law 
ought not to be so interpreted as to 
exact an excise on the succession of 
that which cannot pass to any bene- 
ficiary, because taken by other states 
as a succession tax on property situat- 
ed in those states, unless the language 
of the statute leaves no other alter- 
native; “suchatax . . . wouldbe 
in substance and effect a tax on a tax 
and not a tax on the succession of 
property.” Hollis v. Jackson, 136 N.B. 
162, 163, 242 Mass. 163, 23 A.L.R. 849. 
Deductions generally see infra §§ 
2606, 2607. 

60. State v. Bazille, 106 N.W. 93, 97 
Minn. 11, 6 L.R.A.N.S. 732 [foll State 
v. Vance, 106 N.W. 98, 97 Minn. 532]; 
Matter of Stewart, 30 N.E. 184, 131 
J N.Y. 274, 14 L.R.A. 836. 


viding that “every person who thus 
acquires title to personal property,” 
relates to the manner of acquisition 
specified in Acts (1904) No. 30 § 2, and 
means not only that the personal 
property must be acquired by deed, 
grant, or gift, but also that the trans- 
fer was “made and intended to take 
effect in possession or enjoyment upon 
or after the death of the grantor or 
donor,” and, except as acquired in this 
way, personal property is not ‘‘thus” 
acquired within the statute, the mean- 
ing of § 1098, so far as the acquisition 
of personal property is concerned, be- 
ing the same as expressed in Acts 
(1904) No..30, and P. S. 823, and in 
that respect real and personal estate 
stand alike. In re Fulham’s Estate, 
119 A. 433, 96 Vt. 308. 

61. La.—D’Aquin’s Succession, 9 
La.Ann. 400. 

Mo.—State v. Switzler, 45 S.W. 245, 
se Mo. 287, 65 Am.S.R. 653, 40 L.R.A. 
N.Y.—People v. Mensching, 79 N.E. 
884, 187 N.Y. 8, 10 L.R.A.N.S. 625, 10 
Ann.Cas. 101. 

Pa.—Cooper v. Com., 5 Pa.Co. 271. 

Utah.—Dixon v. Ricketts, 72 P. 947, 
26 Utah 215. 

62. Graves v. Scales, 90 S.E. 439, 
172 N.C. 915. See also cases infra 
this note. 

[a] Statute imposing transfer tax 
to be liberally construed.—Matter of 
Gordon, 79 N.E. 722, 726, 186 N.Y. 471, 
10 L.R.A.N.S. 1089 (construing L. 
[1896] ec 908 § 220 subd 2); In re 
Westbrook’s Estate, 240 N.Y.S. 801, 
228 App.Div. 549 (construing Tax L. 
§§ 220-245). 

63. See Statutes § 573. 

64. City Bank Farmers’ Trust Co. 
v. New York Cent. R. Co., 170 UN-E. 
489, 253 N.Y. 49, 69 A.L.R. 940. 

[a] TIllustration.—Tax L. (Consol. 
L. c 60) § 248-p, ‘as added by Il. 
(1925) ¢ 148, providing that “tax im- 
posed by this article’ in respect of 
personal property, except tangible 
personalty having actual situs in the 
state, has been held, in order to pro- 
vide for reciprocity, to refer to “tax 
imposed by this act,” that is, general 
tax law of the state, “upon transfers 
by nonresidents.” City Bank Farin- 
ers’ Trust Co. v. New York Cent. R. 
Co., 170 N.EB. 489, 492, 253 N.Y. 49, 69 
A.L.R. 940. 

65. In re Wendel’s Hstate, 168 N. 
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to make it reasonable and free from unjust diserim- 
ination;®® likewise, where the intention of the leg- 
islature is not clearly apparent, if the statute as a 
whole can be reasonably so construed, the court must 
construe a section of a statute imposing an inherit- 
ance tax so as to effect just and equal results rather 
than unjust and absurd results.°* Invalid clauses 
or limitations should be stricken out, leaving the 
remainder of the statute in force, if that can be 
done.°® 

Statute imperfectly drawn. In accordance with 
the general rule as to disregarding inaccuracies of 
expression,®® and supplying unintentional omis- 
sions,“° where the statute imposing an inheritance 
tax is imperfectly drawn, rather than to pronounce 
it unconstitutional and void, the court, drawing in- 
ferences from the evident intent of the legislature, as 
gathered from the whole statute, should correct 
technical inaccuracies in expression’+ and supply un- 
intentional omissions’? that the statute may be ren- 
dered operative and effectuate the legislative will. 

[§ 2413] 5. Construction against State or in Fa- 
vor of Taxpayer.7? Where there is a doubt as to the 
construction of a statute imposing an inheritance or 
transfer tax, it should be resolved in favor of the 
person taxed’* and the statute construed strictly 
against the taxing power.?®° A doubt as to the tax- 
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[§§ 2412-2415 


ability of a fund should be resolved against the gov- 
ernment.?® The rule of strict construction, ordinari- 
ly applied to the operation and. effect of a statute 
imposing an inheritance tax and to the proceedings 
thereunder, does not apply to the interpretation of 
the language of the statute in ascertaining the in- 
tention of the legislature.77 Likewise, where a par- 
ticular subject is within the scope of a legacy tax, 
and exemption from taxation is claimed on the 
ground that the legislature has not provided proper 
machinery for accomplishing the legislative pur- 
pose in the instance in question, a liberal, rather 
than a strict, interpretation should be applied.7* A 
rigid rule applicable to the assessment and collection 
of a general tax cannot be invoked in the collection 
of an inheritance tax.?® 

[§ 2414] 6. Construction against Double Taxa-' 
tion.2° The court should avoid double or multiple 
taxation whenever it is possible within reason to do 
so.81 Accordingly, where a statute is open to either 
construction, one preventing an inheritance tax on 
the same property in two jurisdictions should be fa- 
vored over one having the contrary effect.*? 

[§ 2415] 7. Statutes Adopted from Other State. 
In accordance with the general rule,** where a state 
adopts an inheritance or transfer tax law of an- 
other state, it is generally presumed to have done so 


Y.S. 297, 181 App.Div. 126 [rev on an- 
other point 119 N.E. 879, 223 N.Y. 433, 
5 A.L.R. 177]. 

66. Beals v. State,°121 N.W. 347, 
139 Wis. 544. 

67. In re Letchworth’s Estate, 255 
P. 195, 201 Cal. 1. 

68. In re Stanford, 54 P. 259, 58 P. 
462, 126 Cal. 112, 45 L.R.A. 788. 

69. See Statutes § 591. 

70. See Statutes § 593. 

71. State v. Bazille, 106 N.W. 93, 
97 Minn. 11, 6 L.R.A.N.S. 732>[foll 
State v. Vance, 106 N.W. 98, 97 Minn. 
532] ; 


72. State v. Bazille, 106 N.W. 93, 97 
Minn. 11, 6 L.R.A.N.S. 732 [foll State 
v. Vance, 106 N.W. 98, 97 Minn. 532]. 

73. Construction of exemption pro- 
visions see infra § 2417. 

74. JIil—In re Estate of Ullman, 
105 N.E. 292, 263 Ill. 528, 51 L.R.A.N.S. 
1075, Ann.Cas.1915C 321. 

N.Y.—Smith v. Browning, 122 N.E. 
217, 225 N.Y. 358; In re Terry’s Es- 
TALC eo UN EO Solon SAS “UNG Veok 2s ST Io) 
re McMullen’s Estate, 192 N.Y.S. 49, 
199 App.Div. 393; In re Wadsworth, 
190 N.Y.S. 819, 198 App.Div. 483; 
In re Dunn’s Estate, 193 N.Y.S. 919, 
118 Mise. 426; Matter of Howell, 69 
N.Y.S. 1016, 34 Mise. 435, 2 MillsSurr, 
182. 

Pa.—Commonwealth v. Taylor, 3 Pa. 
Dist.&Co. 306. 


R.I.—Manning v. Board of Tax 


Com’rs of Rhode Island, 127 A. 865, 
46 R.I. 400. 
Tenn.—State vy. Clayton, 38 S.W. 


(2d) 55%, 162 Tenn. 368. 

See In re Cupples’ Estate, 199 S.W. 
556, 272 Mo. 465 (a statute imposing 
an inheritance tax must do so in 
clear and unambiguous terms). 

[a] Reasons for rule—(1) “The 
taxpayer cannot be specially burdened 
without clear warrant of law.” Com- 
monwealth vy. Taylor, 3 Pa.Dist.&Co., 
306, 309. (2) “The tax imposed is 
one in the nature of a special tax af- 
fecting a special class.” Smith v. 
Browning, 122 N.H. 217, 225 N.Y. 358, 
363. See State v. Clayton, 38 S.W. 
(2d) 551, 162 Tenn. 368 (the in- 
heritance and succession tax “is a 
Special tax subject to the rule that 
such taxes are to be construed favor- 
ably to the taxpayer’’). 

75. Ark.—McDaniel v. Byrkett, 179 
S.W. 491, 120 Ark. 295. 


Cal.—In re Steehler’s Estate, 233 P. 
972, 195 Cal. 386 [remittitur corrected 
239 P. 718]. 

Colo.—People v. Koenig, 85 P. 1129, 
37 Colo. 283. i 

Ill.— People v. Continental Illinois 
Bank & Trust Co., 176 N.B. 305, 344 
Til.) 123, .75°. A.L.R. (5385 People: -v: 
Keshner, 164 N.E. 137, 332 Ill. 608. 

A rae re Rogers’ Estate, 250 S.W. 

N.Y.—In re Gates’ Estate, 153 N.E. 
45, 243 N.Y. 193; Matter of Cooley, 
C84INGH. 5939 L8G N.Y 2207 0. LakteA WN: 
S. 1010; Matter of Fayerweather, 38 
N.E. 278, 1438 N.Y. 114; Matter of 
Vassar, 27 N.E. 394, 127 N.Y.°1; Mat- 
ter of Enston’s Will, 21 N.E. 87, 113 
N.Y. 174, 3 L.R.A. 464; In re Shep- 
pard’s Estate, 179 N.Y.S. 409, 189 App. 
Div. 370; Matter of Wolfe, 85 N.Y.S. 
949, 89 App.Div. 351; Matter of Kim- 
berly, 50 N.Y.S. 586, 27 App.Div. 470; 
In re Sabin’s Hstate, 227 N.Y.S. 120, 
131 Mise. 451 [rev 228 N.Y.S. 890]; 
In re Cochrane’s Estate, 190 N.Y.S. 
895, 117 Misc. 18 [aff 194 N.Y.S. 924]; 
In re Kolb’s Estate, 186 N.Y.S. 670, 
114 Mise. 361; In re Austin’s Estate, 


180 N.Y.S. 502, 109 Misc. 584; In re 
Durfee’s Estate, 140 N.Y.S. 594, 79 
Mise. 655, 10 Mills, 173; Matter of 


Starbuck, 116 N.Y.S. 1030, 63 Misc. 
160; In re Reynolds’ Estate, 163 N.Y. 
S. 803. See Matter of Swift, 32 N.E. 
en 1387 N.Y. 77, 18 L.R.A. 709 (dis 
op 


Ohio.—Hstate of Bushnell, 2 Ohio 
N.P.N.S. 678. 

Pa.—Jacob’s Est., 15 Pa.Dist. 327. 

Tenn.—Bank of Commerce & Trust 
Co. v. McLemore, 35 S.W.(2d) 31, 162 
Tenn. 137; State v. Branham, 228 S.W. 
58, 143 Tenn. 292; Bailey v. Henry, 
143 S.W. 1124, 125 Tenn. 390; Cren- 
shaw v. Moore, 137 S.W. 924, 124 Tenn. 
eae 34 L.R.A.N.S, 1161, Ann.Cas.1913A 


[a] Reason for rule.—‘‘A citizen 
cannot be subjected to special burdens 
without clear warrant of law.” Mat- 
ter of Vassar, 27 N.E. 394, 397, 127 N. 
Y. 1; Matter of Enston’s Will, 21 
NBs 77) 883 1230 NGYanLT 4 8 ORG 
464. But see Kansas v. Davis, 129 
P. 1197, 1198, 88 Kan. 849, Ann.Cas. 
1914B 688 (‘‘no good reason seems to 
be given for this rule, and none is 
apparent, except perhaps to the extent 
that a purpose to require an in- 
dividual to contribute to the public 


For later cases, developments and changes in the law see Annotations, 


expense ought to be expressed with 
reasonable clearness’’). 

76. In re Harbeck, 55 N.E. 850, 161 
INDY 7 2b. 

77. State v. Vance, 106 N.W. 98, 
97 Minn. 532; State v. Bazille, 106 N. 
W. 93, 97 Minn. 11, 6 L.R.A.N.S. 732. 
§ Pogin armel of purpose see supra 


78. Matter of Stewart, Bk N.E. 184, 


131 N.Y. 274, 14 L.R.A. 838 

79. Tobin’s Est., 41 Pa.Co. 433.° 

[a]. Reason for distinction and il- 
lustration.—Since an inheritance tax 
is not a tax in the ordinary sense of 
the word, but is a duty on the right of 
succession to property, a diminution 
of the amount that would otherwise 
pass, the steps in connection with the 
settlement of an estate must neces- 
sarily determine liability for penalty 
and interest. Tobin’s Estate, 41 Pa. 
Co. 433. Interest and penalties gen- 
erally see infra §§ 2661-2667. 

80. In furtherance of purpose see 
supra § 2412. , 

Reciprocity and double taxation see 
supra §§ 2400-2402. 4 

81. Matter of Cooley, 78 N.E. 939, 
186 N.Y. 220,10 L.R.A.N.S. 1010; Mat- 
ter of James, 38 N.E. 961, 144 N.Y. 6; 
Jacob’s Estate, 15 Pa.Dist. 327; Ful- 
ler v. South Carolina Tax Commission, 
121 S.E. 478, 128 S.C. 14. See Matter 
of Swift, 32 N.E, 1096, 1387 N.Y. 77, 18 
L.R.A. 709 (dis op.). 

[a] Reason for rule.—‘“While un- 
doubtedly the legislative authority is 
potent enough to prescribe and en- 
force double taxation, it is plain that, 
measured by ordinary principles of 
justice, the result suggested would 
be inequitable and might be seriously 
burdensome.” Matter of Cooley, 78 
N.E. 939, 941, 186 N.Y. 220, 10 L.R.A. 
N.S. 1010. 

82. State v. Davis, 129 P. 1197, 88 
Kan. 849, Ann.Cas.,1914B 688. 

fa] Reason for rule.—‘‘Although 
not repugnant to any principle of 
constitutional law, [the imposition of 
a like tax with respect to the same 
property in each of two jurisdictions] 
is so contrary to natural justice that 
a purpose to exact it ought not to be 
imputed to the Legislature in any 
Beate Fe Bas ae v. Davis, 129 

- ‘ ; an. 849, Ann. 3 
1914B 688. 3 sper 

83. See Statutes § 627. 


Same title and section number, 
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with reference to the previous construction of such 
statute in such-state,8* and to have adopted the con- 
struction as part of the law itself.8> In accordance 
with the general rules relative to decisions prior to 
adoption,*® and decisions after adoption,’? where an 
inheritance tax law is substantially the same as the 
statute of another state, the decisions of the court 
of that state will be resorted to for aid in constru- 
meat. 25 

[§ 2416] 8. Construction with Statutory Provi- 
sions Relating to General Revenue and Other Stat- 
utes.*° The provisions of a general tax law and 
those of a statute imposing an inheritance or trans- 
fer tax are not in pari materia so as to come within 
the rules applicable to the construction of statutes in 
pari materia,®® even if, by a revision of the law, in- 
corporated into a single statute.°! In accordance 
with the general rule,®? however, the provisions of a 
statute of descent and distribution have controlling 
effect in the interpretation of an inheritance stat- 
ute.°% 

[§ 2417] 9. Construction of Exceptions.®* In ac- 
cordance with the general rule as to construction 
against the state or in favor of the taxpayer,®*® ex- 
ceptions in a statute imposing an inheritance tax 
will be liberally construed in connection with the 
whole body of the law on that subject.°® 

[§ 2418] H. Transfers Taxable*—1. In General. 
To impose the tax the state must have jurisdiction 


84. State v. Welch’s Estate, 209 N. 92. 
W. 930, 235 Mich. 555; Manning v. 93. 


TAXATION 


See Statutes § 620. 
In re Cupples’ Estate, 199 S.W. 
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over the thing that is taxed.°7 The rule applied in 
some jurisdictions that all property is subject to 
taxation®® does not apply to inheritance, succession, 
or transfer taxes.°® The statute providing for such 
a tax is the only authority therefor,! and it may not 
be levied unless the circumstances are such as fairly 
to bring the matter within the provisions of the 
statute, and there is a clear warrant in the law for 
its imposition.2, However, it has been said that the 
continuous tendency of the courts is to embrace with- 
in the transfer tax act, directly or indirectly, all 
property of every species found therein on the death 
of decedent.? Thus various statutes have been con- 
strued as intended to levy a tax on the succession or 
devolution of all real and personal property of every 
kind and description within the jurisdiction of the 
state, and on any interest therein, whether owned 
by a resident or nonresident at the time of his 
death,* unless specially exempted,® without regard 
to the purpose for which it is to be used after trans- 
mission® or the motive for its transfer.7 As used 
in the statutes a “transfer of property” and a “pass- 


ing of property” mean substantially the same thing.® 


Estate tax. A statute, imposing an estate tax 
“provided such estate is in the class of estates that 
are suhject under the laws of the United States to 
a federal estate tax,” has been construed to mean 
that, in order to be subject to an estate tax by the 
state, it must be’subject to an estate tax by the fed- 


v. District Court, Custer County, 122 
P. 922, 45 Mont. 335, Ann.Cas.1914A 


Rhode Island Bd. of Tax Com’rs, 127 
A. 865, 46 R.I. 400. 

Limitations and qualifications of 
rule see Statutes §§ 628, 629. 

85. State v. Walker, 210 P. 90, 64 
Mont. 215; Mann v. Carter, 68 A. 130, 
714 N.H. 345, 15 L.R.A.N.S. 150; Hop- 
per v. Edwards, 96 A. 667, 88 N.J.Law 
471. See In re Strong’s Estate, 17 N. 
J.L.J. 234 (to same effect). 

86. See Statutes § 627. 

87. See Statutes § 629. 

88. State v. Pabst, 121 N.W. 351, 
139 Wis. 561. 

89. Construction with reference to 
other statutes generally see Statutes 
§§ 619-626. 

90. People v. Griffith, 92 N.E. 313, 
$15, 245 Ill. 532; In re Knoedler, 35 
N.E. 601, 602, 140 N.Y. 377. 

“While the object of both is to raise 
revenue for the support of the govern- 
_ ment, they have nothing else in com- 
mon.” In re Knoedler, supra [quot 
People vy. Griffith, supra]. 

“They were passed «. . . upon 
entirely different theories. One tax- 
es the property itself, and the other 
the right of succession to the prop- 
erty.” People v. Griffith, supra. 

[a] “Definition of the different 
kinds of property which the legisla- 
ture has incorporated in the general 
tax law for the purposes of that law 
cannot be imported into the collat- 
eral inheritance tax law upon any 
sound principle of statutory construc- 
tion,’ Matter of Knoedler, 35 N.E. 
601, 602, 140 N.Y. 377. 

Construction of statutes relating to 
same subject matter see Statutes §§ 
620-623. 

91. Matter of Hellman, 66 N.E. 809, 
174 N.Y. 254, 95 Am.S.R. 582. 

[a] Definition of personal proper- 
ty, contained in a tax law (lL. [1896] 
ec 908 § 2 subd 4, as amended by L. 
[1901] c 490), as a part of the law reg- 
ulating taxation, does not control the 
provisions of the article (L. [1896] ¢ 
908 art 10) which deals with taxable 
transfers or inheritance taxes, Mat- 
ter of Hellman, 66 N.E. 809, 174 N.Y. 
254, 95 Am.S.R. 582. 

Continuance of existing law by re- 
vision see supra § 2407. 


—— 


556, 558, 272 Mo. 465. 

“The law of inheritance is the crea- 
ture of this statute [statute of de- 
scents and distributions], and the tax- 
ation of inheritance is founded upon 
it, and the description of the inherit- 
ance to which it applies or does not 
apply must necessarily stand upon 
that foundation and be interpreted 
from that standpoint.” In re Cup- 
ples’ Estate, supra. 


94. Generally see Statutes § 643. 
95. See supra § 2413. 
96. In re Cupples’ Estate, 199 S. 


W. 556, 272 Mo. 465. 

97. Frick vy. Pennsylvania, 45 S.Ct. 
603, 268 U.S. 473, 69 L.Ed. 1058, 42 
A.L.R, 316. 

Jurisdiction to impose see supra §§ 
2354-2366. 

98. See supra § 134. 

99. In re Jones’ Estate, 294 P. 792, 
147 Okl. 128. 

1. In re Turner’s HEstate, 222 N.Y. 
S. 645, 221 App.Div. 116 [rev 216 N. 
Y.S. 521, 127 Mise. 205]; In re Jones’ 
Estate, 294 P. 792, 147 Okl. 123. 

[a] Power of appointment.—Right 
to tax transfer, under power of ap- 
pointment, of fractional interest in 
realty left to decedent for life, arises 
solely from the provisions of the stat- 
ute. In re Turner’s Estate, 222 N.Y.S. 
645, 221 App.Div. 116 [rev 216 N.Y.S. 
521, 127 Misc. 205]. 

2. In re Dunn’s Estate, 193 N.Y.S. 
919, 118 Misc. 426. 

3. In re Daly, 91 N.Y.S. 858, 100 
App.Div. 373 [aff 74 N.E. 1116, 182 N. 
xe 24]: 

4 U.S.—McDougald v. Lilienthal, 
164 P. 387, 174 Cal. 698, L.R.A.1917F 
267 


Ky.—DLeavell’s Adm’r v. Arnold, 115 
S.W. 232, 131 Ky. 426. 

Mass.—Saltonstall v. Treasurer and 
Receiver General, 153 N.E. 4, 256 
Mass. 519 [aff 48 S.Ct. 225, 276 U.S. 
260, 72 L.Ed. 565]. 

Minn.—State v. Probate Court of 
Ramsey County, 176 N.W. 492, 145 
Minn. 155; State v. Probate Court of 
St. Louis County, 150 N.W. 1094, 128 
Minn. 371, L.R.A.1916A 901. 

Mont.—State v. Jones, 261 P. 356, 
357, 80 Mont. 574, 60 A.L.R. 551; State 


469. 

“The Legislature intended to exer- 
cise the utmost taxing power of the 
state in the imposition of excise or 
succession taxes.” State v. Jones, su- 


ra. 

[a] YIllustration.—Inheritance Tax 
L. (1905) § 1 was construed to impose 
a tax, first, on all property passing by 
will or by intestate laws of state, and, 
second, on all property of nonresident, 
which, regardless of mode of transfer 
or succession, shall be within state. 
McDougald v. Lilienthal, 164 P. 387, 
174 Cal. 698, L.R.A.1917F 267, 

[b] Title of statute as showing 
legislative intent.—-Statutes entitled 
“Taxation of Legacies and Succes- 
sions” make plain the legislative pur- 
pose to impose the tax on whatever 
rightly may be termed a ‘‘succession.” 
Saltonstall v. Treasurer and Receiver 
General, 153 N.E. 4, 256 Mass. 519 [aff 
bes 8 225, 276 U.S. 260, 72 L.Hd. 

[ce] Blement of succession.—‘‘Suc- 
cession” as subject of taxation “in- 
cludes or may, by the Legislature, 
lawfully be described to include, as 
an essential element, the entering into 
possession and enjoyment of property 
by the beneficiary.’”’ Saltonstall v. 
Treasurer and Receiver General, 153 
N.E. 4, 6, 256 Mass. 519 [aff 48 S.Ct. 
225; 276 U.S. 260,72, L.Wd: (565). 

5. Leavell’s Adm’r v. Arnold, 115 
S.W. 232, 131 Ky. 426; State v. Dis- 
trict Court, Custer County, 122 P. 922, 
45 Mont. 335, Ann.Cas.1914A 469. 

6. Leavell’s Adm’r vy. Arnold, 115 
S.W. 282, Lode key.426: 

7. Matter of Gould, 51 N.E. 287, 
288, 156 N.Y. 423. 

“Tt matters not what the motive of 
a transfer by will may be,—whether 
to pay a debt, discharge some moral 
obligation, or to benefit a relative for 
whom the testator entertains a strong 
affection,—if the demise or bequest 
be accepted by the beneficiary, the 
transfer is made by will, and the state 
Keni makes a tax to impinge upon 
that performance.” Matter of Gould, 
supra. 

8. Bank of Commerce & Trust Co. 
vy. McLemore, 35 S.W.(2d) 31, 162 
Tenn. 137. 


*By GILBERT G. FINLEY (§§ 2418-2440). 
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eral government, and it must be such property as 1s 
subject to the federal estate tax, but not to mean 
that every kind or class of property that is subject 
to a federal estate tax shall be subject to the state 
estate tax.® 

The action of a probate court in allowing the ac- 
counts of an administrator of a testator’s estate and 
of the trustee under the will, without requiring pay- 
ment of the succession tax, cannot operate collater- 
ally to bar the remedy of the state to recover the tax 
from the beneficiary of the estate.?° 

[§ 2419] 2. Residence of Decedent and Situs of 
Property!!—a. In General. Since the subject of 
taxation must be within the territorial jurisdiction 
of the state that imposes the tax,1? a tax law must be 
construed as applying to nothing extraterritorial, no 
matter how general its language may be.'® In de- 
termining the situs of property for the purpose of 
an inheritance, succession, or transfer tax it is held 
in some jurisdictions that there is no distinction in 
the definition of “property” as used in the inherit- 


ance tax laws and in the general property tax laws;** | 
but in other jurisdictions it has been held that the 


situs of property for purposes of general taxation is 
not controlling in determining its situs for the pur- 
poses of an inheritance tax.1® Although formerly it 
was held in various cases that the situs of personal 
property was where the owner was domiciled at the 
time of his death,t® and, by some ‘courts, that per- 

9. Highfield v. Delaware Trust Co., 


(Del.) 152 A. 117 [aff 152 A. 124]. 
10. Attorney General v. Stone, 95 


20. 
312; 


TAX ATION 


U.S.—First Nat. Bank of Bos- 
ton v. Maine, 52 S.Ct. 174, 284 US. 
Baldwin vy. State of Missouri, 


[§§. 2418-2419 


sonal property in the form of securities may have a 
situs either at the domicile of the debtor or at the 
place of their actual Joeation,** the rule in the Unit- 
ed States as it has finally been settled is that tangi- 
ble personal property has its situs only at the place 
where it is actually located,t® even though the dom1- 
cile of the owner is elsewhere,’ and that intangible 
personal property has a situs only at the owner’s 
domicile.?° 

Corporate stock. Prior to a United States su- 
preme court decision?+ it was generally held that 
corporate stock had a taxable situs at the domicile of 
the owner,?? and also in the state creating the cor- 
poration,?? but not elsewhere.?* However, in some 
cases the stock was held to have a situs at the place 
where the certificate was kept,?> but in other juris- 
dictions it was held not to have a situs in a state 
where the corporation had no existence and the own- 
er no domicile, even though the certificates them- 
selves were actually there-?® In no case, however, 
did the mere presence of the corporate property in a 
state give the stock a taxable situs there.27 Now, 
however, those cases which held that the taxable 
situs of corporate stock was at places other than the 
domicile of the owner have been overruled,?® and, 
since the later rule is that corporate stock has a 
situs for inheritance, succession, or transfer pur- 
poses only at the domicile of the owner at the time 
of his death,?® the early cases are authoritative only 
94, 60 A.L.R. 558, 


Mass.—Welch v. Burrill, 111 N.E. 
774, 223 Mass. 87. 


" — a. 
oS ann one ann 


N.E. 395, 209 Mass. 186. 

11. Power of state to tax property 
as determined by location of property 
see supra §§ 2354-2366. 

12. See supra § 2354. 

13. Kintzing v. Hutchinson, 14 F. 
Cas.No. 7,834, 7 Wkly.N.C. (Pa.). 226. 

[a] “The situs of the property 
must be in the state.” Kintzing v. 
Hutchinson, 14 F.Cas.No. 7,834, 7 
Wkly.N.C. (Pa.) 226. 

14. Chambers vy. Mumford, 201 P. 
588, 187 Cal. 228, 42 A.L.R. 342. 

15. In re Waldron’s Estate, 267 P. 
191, 84 Colo. 1. 

[a]. Reason for rule.—Property 
may be within a state for the pur- 
poses of succession, although not 
within it for other purposes. In re 
Waldron’s Estate, 267 P. 191, 84 
Colo.ds 

16. Alaska.—In re Blaine’s Estate, 
6 Alaska 5538. 

Ill.—People v. Kellogg, 109 N.E. 
304, 268 Ill. 489. 

Iowa.—In re Adams’ Estate, 149 N. 
W. 534, 167 Iowa 382, L.R.A.1915C 95. 

Mo.—In re Zook’s Estate, 296 S.W. 
778, 317 Mo. 986. 

N.Y.—In re Canda’s Estate, 185 N. 
Y.S. 903, 114 Mise. 161 [rev on other 
grounds 189 N.Y.S. 917, 197 App.Div. 
597]; In re Lydig’s Estate, 184 N.Y. 
S. 542, 113 Misc. 263. 

8.C.—Land Title & Trust Co. v. 
South Carolina Tax Commission, In- 
heritance Tax Division, 126 S.E. 189, 
DBI SiCl 9242 ACTAR. 407% 

Wash.—In re Sherwood’s Estate, 
211 P. 734, 122 Wash. 648. 

Eng.—Atty.-Gen. vy. Napier, 6 Exch. 
217, 155 Reprint 520. 

[a] Maxim, Mobilia sequuntur per- 
sonam, applies in descent and distri- 
bution of personalty, as regards tax- 
ation, under Rev. St. (1919) § 253. In 
re Zook’s Hstate, 296 S.W. 778, 317 
Mo. 986. 

17. In re Adams’ Estate, 149 N. 
W. 531, 167 Iowa 382, L.R.A.1915C 95. 

18. Frick v, Pennsylvania, 45 S.Ct. 
6038, 268 U.S. 4738, 69 L.Ed. 1058, 42 
A.L.R. 316; Weaver v. State, 81 N.W. 
603, 110 Iowa 328. 

19. Weaver v. State, supra. 


50 S.Ct. 436, 281 U.S. 586, 74 L.Ed. 
1056, 72 A.L.R. 1303 [rev 19 S8.W.(2d) 
732, 323 Mo. 207]; Blodgett v. Silber- 
man, 48 S.Ct, 410, 277 WSial, 72 L.Ed. 
749 [aff in part and rev in part 134 
A. 778, 105 Conn. 192]. 

Idaho.—In re Rothchild’s Estate, 
283 P. 598, 48 Idaho 485 [cert den 
sub nom. Falk v. State of Idaho, 50 
S.Ct. 409, 281 U.S. 757, 74 L.Ed. 1167]. 

Ill.—People v. Forman, 153 N.E. 376, 
322001 223. 

Mass.—Welch v. Burrill, 111 N.E. 
774, 223 Mass. 87. 

Mo.—In re Zook’s Estate, 296 S.W. 
778, 317 Mo. 986. 

Pa.—In re Easby’s Estate, 131 A. 
652, 285 Pa. 60; Lamberton’s Estate, 
29 Pa.Dist. 777; In re Bank Déposits, 
29 Pa.Dist. 105; Hatfield’s Estate, 43 
Pa.Co.. 510. 

Va.—Cornett’s Ex’rs v. Common- 
wealth, 105 S.E. 230, 127 Va. 640. 

[a] How determined.—The situs 
of intangible personalty is  deter- 
mined by applying the maxim, Mobilia 


sequuntur personam. First Nat. Bank} 


of Boston v. Maine, 52 S.Ct, 174, 284 
U.S. 312 [rev 154 A. 103, 130 Me. 123]. 

[b] Property with situs at owner’s 
domicile.—(1) Chose in action. Bald- 
win v. Missouri, 50 S.Ct. 436, 281 U.S. 
586, 74 L.Ed. 1056, 72 A.L.R. 1303 [rev 
19 S.W.(2d) 732, 323 Mo. 207]; Mat- 
ter of Enston, 21 N.E. 87, 113 N.Y. 
174, 3 L.R.A. 464. (2) Securities. In 
re Lydig’s Hstate, 184 N.Y.S. 542, 113 
Misc. 268. (3) Promissory note. Peo- 
ae v. Forman, 153 N.E. 376, 322 Ill. 

21. First Nat. Bank of Boston vy. 
Maine, 52 S.Ct. 174, 284 U.S. 312 [rev 
154 A. 108, 180 Me. 123]. 

22. Tyler v. Dane County, Wis., 289 
F. 843 [error dism 45 S.Ct. 10, 266 
U.S. 637, 69 L.Ed. 481]; Welch vy. Bur- 
rill, 111 N.E. 774, 223 Mass. 87; In re 
James, 38 N.E. 961, 144 N.Y. 6. 

23. U.S.—Tyler v. Dane County, 
Wis., 289 F, 843 [error dism 45 S.Ct. 
10, 266 U.S. 637, 69 L.Ed. 481]. 

Cal.—_MeDougald v. Low, 127 P. 
1027, 164 Cal. 107. 

Md.—Northern Central Ry. Co. v. 
Fidelity Trust Co., 136 A. 66, 152 Md. 


N.Y.—In re James, 38 N.E. 961, 144 
N.Y. 6; In re Putnam’s Estate, 217 
N.Y.S. 700, 127 Mise. 799 [rev on oth- 
er grounds 220 N.Y.S. 439, 220 App. 
Div. 34]. 

[a] t 
Where a corporation is incorporated 
in two states, the situs of the stock 
for taxation: purposes is in both of 
the states. Northern Central Ry. Co. 
v. Fidelity Trust Co., 136 A. 66, 152 
Md. 94, 60 A.L.R..558. 4 

24. Welch v. Burrill, 111 N.E. 774, 
223 Mass. 87. 

25. Newell v. Tremont Lumber Co., 


‘109 So. 344, 161 La, 649. 


26. In re Easton’s Will, 21 N.H..87, 
113 N.Y. 174, 3 L.R.A. 464. 

27. Tyler v. Dane County, Wis., 
289 F. 843 [error dism 45 S.Ct. 10, 266 
US 637,69 T.bds = 481-2 State.” Vv. 
Walker, 226 P. 894, 70 Mont. 484. 

[a] Corporation as 
general rule is that a corporation is 
not an agent of its stockholders as in- 
dividuals, but, assuming an agency 
exists for:some purposes, it cannot 
bind a stockholder to assignment of 
anew and additional situs to his own 
separate property, his shares of stock, 
to permit the levy of a transfer tax 
thereon, in the event of his demise. 
Tyler v. Dane County, Wis., 289 F. 
843 [error dism 45 S.Ct. 637, 266 U.S. 
637, 69 L.Ed. 481]. : 

28. First Nat. Bank of Boston v. 
Maine, 52 S.Ct. 174, 284 U.S. 312 [rev 
154 A. 1038, 180 Me. 123]. 

29. First Nat. Bank of Boston v. 
Maine, supra. 

[a] In Canada (1) for succession 
duty purposes the situs of shares in 
a corporation (Untermeyer v. A.-G. B. 
C., (Can.) [1929] 1. Dom.L.R. 315 
{dism appeal (B.C.) [1928] 3 Dom.L. 
R. 311]; Brassard v. Smith, (Can.) 
[1925] 1 Dom.L.R. 528; Cutting v. 
Rex, (Que.) [1930] 2 Dom.L.R. 297) 
(2) or a joint-stock company (Erie 
Beach Co., Ltd. v. A.-G. Ont. (Can.) 


*[1930] 1 Dom.L.R. 859 [dism appeal _ 
63 Ont.L. 469, [1929] 2 Dom.L.R. 754 


(rev 61 Ont.L. 507, [1928] 1 Dom.L. 
R. 739)]) is where the shares may be 
effectually dealt with. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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in so far as they hold that corporate stock does 
not have a situs at places which are not the domicile 
of the owner, and, that it does have a situs at the 
owner’s domicile,*° with the possible exception of 
such stock having a business situs at a place other 
than the owner’s domicile.?+ 

Corporate bonds do not have a situs in a state 
where the corporation has no existence and the own- 
er no domicile, even though the certificates them- 
selves are actually there.®2 

Debts. Although there was authority which held 
the situs of a debt to be in the state where the debtor 
resided,** now it has been authoritatively deter- 
mined that in the United States the situs of a debt is 
at the domicile of the creditor,*+ and not at the dom- 
icile of the debtor.?® 

“Property within this state,’ as used in inherit- 
ance tax statutes, when referring to tangible prop- 
erty, means located in the state,°* and, when refer- 
ring to intangible property, means property the suc- 
cession thereto of which is for any purpose governed 
by the laws of the state.°7 


TAXATION 
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[§ 2420] b. Existence and Evidence of Residence 
or Domicile. In the absence of statutory provisions 
defining or fixing the residence of a person for the 
purpose of inheritance taxation, the courts must 
look to the common law and to other statutes in 
determining the meaning of the words “residence” 
and “domicile” as they are used in the inheritance 
tax statutes.*% The word “residence,” as used in 
the inheritance tax statutes, has been held to be 
synonymous with “domicile,’*® and, although the 
statutes use the word “resident,” the residence is 
determined by applying the principles relating to 
domicile.*® So for the purpose of applying the in- 
heritance tax statutes a widow, in the absence of ade- 
quate proof to the contrary, retains the last domicile 
of her husband,*! and a wife. the domicile of her 
husband at the time of her death.t2 <A decree of 
probate is not an adjudication of domicile.t? So the 
distribution of a nonresident’s intangible personal 
property by the state court at the suggestion of the 
ancillary administrator will not raise a fiction that 
decedent died domiciled within the state so as to 


30. First Nat. Bank of Boston v. 
Maine, 52 S.Ct. 174, 284 U.S. 312. 
ages See infra § 2433 text and note 


32. Inre Easton’s Will, 21 N.E. 87, 
113 N.Y. 174, 3 L.R.A. 464. 

33. State v. Bunce, 173 S.W. 101, 
187 Mo.App. 607 

34. Baldwin v. Missouri, 50 S.Ct. 
436, 281 U.S. 586, 74 L.Ed. 1056; Farm- 
ers’ Loan & Trust Co. v. Minnesota, 
50 S.Ct. 98, 100, 280 U.S. 204, 74 L.Ed. 
371, 65 A.L.R. 1000 [rev 222 N.W. 528, 
176 Minn. 634]; In re Lydig’s Estate, 
184 N.Y.S. 542, 113 Misc. 263. 

“A state may properly apply the 
rule mobilia sequuntur personam and 
treat them [debts] as localized at the 
ereditor’s domicile for taxation pur- 
poses.” Farmers Loan & Trust Co. 
v. Minnesota, supra. 

{a] In British Empire (1) a single 


contract debt is located where the 
debtor resides. Commissioner of 
Stamps v. Hope, [1891] A. C. 476; 


Atty.-Gen. v. Bouwens, 4 M.&W. 171, 
150 Reprint 1390; New Brunswick v. 
Rosborough, 43 N.B. 258. (2) Bills 
of exchange and promissory notes are 
‘assets where the debtor lives and not 
where the instrument is found. Atty.- 
Gen. v. Bouwens, supra. (3) A spe- 
cialty debt is located at the place 
where the specialty is found at the 
time of the creditor’s death. Commis- 
sioner of Stamps v. Hope, supra; Atty.- 
Gen. v. Bouwens, supra; New Bruns- 
wick v. Rosborough, supra; Royal 
Trust Co. v. Provincial Secretary- 
Treasurer of N. B., [1925] 2 Dom.L.R. 
49; A.-G. Alta. v. Royal Trust Co., 
(Alta.) [1929] 1 Dom.L.R. 923 [appeal 
dism [1930] 1 Dom.L.R. 868]. But see 
Re Parker, 36 B.C. 299, [1926] 1 Dom. 
L.R. 783, [1926] 1 West.Wkly. 559 
(holding debts owing deceased in the 
way of mortgages held outside of the 
province are subject to duty under the 
Succession Duty Act). (4) Bonds of 
a foreign government are _ situate 
within the jurisdiction where they 
are found unless they are incapable 
of realization without the doing of 
some act outside that jurisdiction, in 
which latter case they will be held to 
be situate within the jurisdiction 
where such act has to be done. New 
Brunswick v. Rosborough, supra. (5) 
Judgment debts are assets where the 
judgment is recorded. Atty.-Gen. v. 
Bouwens, supra. 

35. Baldwin v. Missouri, 50 S.Ct. 
436, 281 U.S. 586, 74 L.Ed. 1056; Farm- 
ers Loan & Trust Co. v. Minnesota, 
50 S.Ct. 98, 280 U.S. 204, 74 L.Ed. 371, 
65 ALR. 1000 [rev 222 N.W. 528, 
176 Minn. 634, and overr Blackstone 
v. Miller, 23 S.Ct. 277, 188 U.S. 189, 
47 L.Ed. 439]. 


36. Guaranty Trust Co. of New 
York v. State, 172 N.E. 674, 36 Ohio 
App. 45. 

37. Guaranty Trust Co. of New 


York v. State, supra. 

38. State v. Bunce, 173 S.W. 101, 
187 Mo.App. 607. 

Domicile generally see Domicile 19 
God. Dyeoh: 

39. Peo. v. Moir, 69 N.E. 905, 207 
T1l. 180, 99 Am.S.R. 205; Staiar’s Adm’r 
y. Commonwealth, 239 S.W. 40, 194 
Ky. 316; State v. Bunce, 173 S.W. 101, 
187 Mo.App. 607; In re Martin’s Hs- 
tate, 158 INJY<S. 915, 2073; App. Dive Lb: 
In re Lyon’s Estate, 191 N.Y.S. 260, 
117 Misc. 189 [aff 192 N.Y.S. 936]; 
In re Norton, 159 N.Y.S. 619, 96 Misc. 
152 [aff 162 N.Y.S. 11383, 175 App.Div. 
981]. 

40. Staiar’s Adm’r v. Common- 
wealth, 239 S.W. 40, 194 Ky. 316; In re 
Martin’s Estate, 158 N.Y.S. 915, 173 


App.Div. 1; In re Green’s Estate, 164 
N.Y.S. 1063, 99 Mise. 582 [aff 165 N. 
Y.S. 1088]. But see In re Morgan’s 


Estate, 159 N.Y.S. 105, 95 Misc. 451 
[aff 162 N.Y-.S. 1132, 176 App.Div. 909] 
(holding that, although deceased 
maintained her legal domicile in 
Washington, D. C., her de facto resi- 
dence was in New York and therefore 
her legal residence was in New York, 
thereby rendering her estate liable to 
the New York transfer tax). . 

[a] Bhus, where decedent was 
held to have a domicile in Vermont 
and not in New York the estate could 
be assessed for purposes of the trans- 
fer tax only on the basis that dece- 
dent was a nonresident. In re Green’s 
Estate, 164 N.Y.S. 1063, 99 Misc. 582 
{aff 165 N.Y.S. 1088]. 

[b] Evidence held to show: (1) 
That decedent had not abandoned his 
domicile in Iowa. State v. Red Oak 
Trust & Savings Bank, 267 S.W. 566, 
167 Ark. 234. (2) That deceased had 
not abandoned his Connecticut domi- 
cile. In re Lyon’s Estate, 191 N.Y.S. 
260, 117 Misc. 189 [aff 192 N.Y.S. 936]. 
(3) That decedent, who went to Iowa 
for medical attention, had not aban- 
doned his Illinois domicile. Peo. v. 
Moir, 69 N.E. 905, 207 Ill. 180, 99 Am. 
S.R. 205. (4) That decedent, who had 
gone to his daughter’s home in Wash- 
ington two weeks before his death, 
intended to change his domicile. 
Staiar’s Adm’r v. Commonwealth, 239 
S.W. 40, 194 Ky. 316. (5) That dece- 
dent was a resident of Cuba, and not 
of New York. In re Mesa’s Hstate, 
159 N.Y.S. 59, 172 App.Div. 467 [aff 
114) NEE 1069) 219 ONY. 5667. ~ (6) 
That decedent, who had not objected 
to personal tax assessments in New 
York City, and who had not exercised 
the right of franchise in Pennsylva- 
nia, was domiciled in New York at the 


show: 


time of his death, and not in Pennsyl- 
vania. In re Long’s Estate, 167 N.Y. 
S. 1023. (7) That decedent who left 
state for the purpose of regaining his 
health was domiciled within the state 
at the date of death. In re Blyth’s 
Estate, 166 N.Y.S. 908. (8) That tes- 
tator was not domiciled in New York, 
although he maintained independent 
dwellings within the state. In re 
Frick’s Estate, 190 N.Y.S. 262, 116 
Mise. 488. (9) That decedent was not 
domiciled in the state of New York. 
In re Harkness’ Estate, 170 N.Y.S. 
1024, 183 App.Div. 396. (10) That de- 
cedent was domiciled in New York, 
and not in London where he had pur- 
chased a house. In re Martin’s Es- 
tate, 158 N.Y.S. 915, 173 App.Div. 1. 

[c] Evidence held insufficient to 
(1) That decedent was a le- 
gal resident of California at the time 
of his death. Chambers v. Hatha- 
way, 200 P. 931, 187 Cal. 104. (2) 
That former resident of another state, 
brought to Missouri in bad health a 
few days before his death, was a resi- 
dent of Missouri. State, to Use of 
Knox County Collector v. Bunce, 173 
S.W. 101, 187 Mo.App. 607. 

{d] Mental capacity.—HEvidence 
was held not to sustain the contention 
that at the time decedent left the 
commonwealth he did not have suffi- 
cient mental capacity to form an in- 
tention to change his domicile. 
Staiar’s Adm’r v. Commonwealth, 239 
S.W. 40, 194 Ky. 316. 

Domicile and residence 
guished see Domicile §§ 2, 3. 

41. In re Gates’ Estate, 191 N.Y.S. 
757, 117 Mise. 800. 

42. In re Brooks’ Estate, 174 N.Y. 
S. 765, 105 Misc. 559; In re Bain’s 
Estate, 172 N.Y.S. 604, 104 Misc. 508. 

43. In re Morgan’s Estate, 159 N. 
Y.S. 105, 95 Misc. 451 [aff 162 N.Y.S. 
1132, 176 App.Div. 909]; In re Grant’s 
state, 144 N.Y.S. 567, 83 Misc. 257, 
11 Mills 333. 

[a] Thus the fact that the rights 
of succession are determined by the 
laws of one state does not exempt the 
estate from a tax imposed on one dy- 
ing a resident of another state. In re 
Morgan’s Hstate, 159 N.Y.S. 105, 95 
Mise. 451 [aff 162 N.Y.S. 1132, 176 App. 
Div. 909]. 

[b] Probate of will not conclusive. 
—(1) The fact that -decedent’s will 
was probated as that of a resident of 
the state is not conclusive on the 
question. In re Grant’s Estate, 144 N. 
Y.S. 567, 83 Misc. 257, 11 Mills (333. 
(2) The fact that decedent’s will was 
probated in Lebanon County, Pa., is 
not decisive on the question of domi- 
cile. In re Long’s Estate, 167 N.Y.S. 
1023. 


distin- 
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authorize the state to collect an inheritance tax on 
the intangibles distributed.44 Nor is decedent’s dom- 
icile affected by estoppels against others.*> Thus al- 
legations*® or actions** of personal representatives 
are not conclusive on the issue of the last domicile 
of their testator, even if amounting to an estoppel as 
against themselves.** ; 
Statutory provisions. In certain jurisdictions 1t 
is provided by statute that, for any and all purposes 
of the inheritance tax act and for the just imposition 
of the inheritance tax, every person shall be deemed 
to have died a resident and not a nonresident of the 
state if and when such person shall have dwelt or 
shall have lodged in the state during, and for the 
greater part of, any period of twelve consecutive 
months in the twenty-four months next preceding 
his or her death; and, also, if and when, by formal 
written instrument executed within one year prior 
to his or her death, or by last will, he or she shall 
have declared himself or herself to be a resident or 
a citizen of the state, notwithstanding from time to 
time during such twenty-four months such ‘person 
may have sojourned outside of the state, and wheth- 
er or not such person may or may not have voted or 
have been entitled to vote or have been assessed for 
taxes in the state; and, also, if and when such per- 
son shall have been a citizen of the state sojourning 
outside of the state. The burden of proof in an in- 
heritance tax proceeding shall be on those claiming 
exemption by reason of the alleged nonresidence of 
deceased. The wife of any person who would be 
deemed a resident under this section shall also be 
In re Easby’s Estate, 


44. PSM) cA 
$52, 285 Pa. 60. 
45. In re Rothschild’s Estate, 148 


[b] 
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174 N.Y.S. 765, 105 Mise. 559. 
Statement in 
wife was not separated from her hus- 
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deemed a resident and her estate subject to the pay- 
ment of an inheritance tax as herein provided, unless 
such wife has a domicile separate from him.*® In 
Colorado such statute is held to declare a conclu- 
sive presumption and not a mere prima facie pre- 
sumption which is subject to rebuttal.°° But in New 
York such statute is a mere rule of evidence.®* It 
applies only to cases where the residence is in dis- 
pute,®? and, where the facts therein mentioned exist, 
it ereates a mere disputable presumption of resi- 
dence, liable to be overcome by evidence to the con- 
trary.°2 In erder to raise a presumption of resi- 
dence it is held in Colorado that such statute does 
not require that deceased have dwelt in the state for 
the greater part of each of twelve consecutive 
months of the twenty-four immediately preceding his 
death, but it merely requires lodging therein for 
the greater part of the entire period;** in New York, 
however, it is held that such statute requires that 
deceased have lived in the state some part of each 
of twelve consecutive months and in the aggregate 
the greater part of such twelve months of the 
twenty-four immediately preceding his death.°® 

Burden of proof. In a proceeding to assess a de- 
cedent’s estate for inheritance taxes, the burden of 
proof is on the state to prove that decedent was 
domiciled within the state at the time of his death.*® 
However, where it is shown that decedent’s domi- 
cile up to a certain time was in a specified place, the 
burden of proof rests on a party desiring to show a 
different one.°* 


Issue of domicile. Where a statute provides that 


den of proof did not appear, but that 
before final passage it was amend- 
ed by striking out the word “conclu- 


will.— Where a 


N.Y.S, 368, 86 Mise. 364, 12 Mills 288. 

46. In re Rothschild’s Estate, su- 
pra; In re Grant’s Estate, 144 N.Y.S. 
567, 83 Misc. 257, 11 Mills 333. 

{a] Affidavit of executor.—That 
the executrix filed an affidavit with 
the transfer tax appraiser, alleging 
that the testator died a resident of 
New York and that his will was pro- 
bated in that county, is not conclusive 
that he was a resident of that state 
within the New York Transfer Tax 
Law. In re Grant’s Estate, 144 N.Y.S. 
567, 83 Misc. 257, 11 Mills 333. 

[b] Misapprehension of attorney 
or executor at an earlier stage con- 
cerning deceased’s last domicile is of 
no consequence. In re Rothschild’s 
Hstate, 148 N.Y.S. 368, 86 Misc. 364, 
12 Mills 288. 

47. In re Grant’s Estate, 144 N.Y. 
S. 567, 83 Misc. 257, 11 Mills 333. 

48. In re Grant’s Estate, supra. 

49. See statutory provisions. 

50. In re Waldron’s Estate, 267 P. 
191, 84 Colo. 1. 

[a] Reason for rule.—If the stat- 
ute had intended a mere prima facie 

' presumption, it would have said so; 
if “deemed” means “presumed prima 
facie,” it would be an idle proposition 
because it would merely put the bur- 
den of proof of nonresidence of de- 
ceased on the heirs, which is express- 
ly provided later in the same section. 
In re Waldron’s Hstate, 267 P. 191, 84 
Colo. 1. 

51. In re Barbour’s HBstate, 173 N. 
Y.S. 276, 185 App.Div. 445 [aff 123 N. 
BH. 854, 226 N.Y. 689]; In re Frick’s 
Estate, 190 N.Y.S. 262, 116 Misc. 488. 

52. In re Brooks’ Estate, 174 N.Y. 
S:- 765,105) Mise-*'559;—In “re Bain’s 
Estate, 172 N.Y.S. 604, 104 Misc. 508; 
In re Green’s Estate, 164 N.Y.S. 1063, 
99 Mise. 582 [aff 165 N.Y.S. 1088]. 

{a] Illustration.—Where husband 
of decedent is alive and his domicile 
is clearly established, the statute has 
no application. In re Brooks’ Estate, 


band and he was domiciled in another 
state, a statement in her will that she 
was a resident of the state of New 
York did not fix her domicile in that 
state. In re Bain’s Estate, 172 N.Y. 
S. 604, 104 Misc. 508. 

53. In re Barbour’s Estate, 173 N. 
Y.S. 276, 185 App.Div. 445 [aff 123 N. 
E. 854, 226 N.Y. 639]; In re Gates’ 
Estate, 191 N.Y.S. 757, 117 Misc. 800; 
In re Frick’s Estate, 190 N.Y.S. 262, 
116 Mise. 488. 

[a] Evidence held to overcome 
presumption that decedent was a res- 
ident of the state of New York. In re 
Barbour’s Hstate, 173 N.Y.S. 276, 185 
App.Div. 445 [aff 123 N.E. 854, 226 N. 
Y. 639]; In re Gates’ Estate, 191 N.Y. 
S. 757, 117 Misc. 800. 

[b] Effect of provision as to bur- 

den of proof.—The provision of the 
statute, “that ‘the burden of proof in 
a transfer tax proceeding shall be 
upon those claiming exemption by 
reason of the alleged nonresidence of 
the deceased,’ would seem strongly to 
indicate that the Legislature in using 
the words ‘shall be deemed’ intended 
merely to create a presumption of 
residence, where a person died under 
the circumstances mentioned in the 
statute, and that, at most, the word 
‘deemed’ created a disputable pre- 
sumption that such a person died a 
resident, and not a nonresident of the 
state of New York.” In re Barbour’s 
Estate, 173 N.Y.S. 276, 280, 185 App. 
Hae 445 [aff 123 N.E. 854, 226 N.Y. 
639]. 
[ec] Word “deemed,” as used in the 
statute, “creates merely a presump- 
tion of residence for the purpose of 
taxation.” In re Barbour’s Estate, 
173 N.Y.S. 276, 281, 185 App.Div. 445 
[aff 123 N.E. 854, 226 N.Y. 639]. 

{d] 
that as originally introduced the bill 
contained the word “conclusively” 
after the words “shall be deemed,” 
and that the provision as to the bur- 


Legislative history.—The fact} 


Sively” and adding the provision as to: 


the burden of proof, is most signifi- 
eant and furnishes strong evidence 
that the legislature did not, by the 
use of the words “shall be deemed,” 
intend to prohibit proof to overcome 
the presumption and to show actual 
nonresidence of deceased. In re Bar- 
bour’s Estate, 173 N.Y.S. 276, 185 App. 
nee 445 [aff 128 N.E. 854, 226 N.Y. 

{e] Former construction.—(1) At 
first it was held that the statute was 
intended to extend the scope of the 
tax law (In re Corning’s Estate, 168 
N.Y.S. 732), (2) that it was intended 
to create a status for purposes of 
taxation under a condition of facts 
which at common law would be in- 
sufficient to establish domicile (In re 
Corning’s Hstate, supra), (3) and 
that the word “deemed,” as used in 
the statute, meant that certain facts 
therein described should have a cer- 
tain legal effect, and that, the facts 
being admitted, the legal effect was 
conclusive (In re Green’s Estate, 164 
N.Y.S. 1063, 99 Misc. 582 [aff 165 N.Y. 
S. 1088]). (4) So that consequently, 
under the law, residence or domicile 
could be established either by the 
common-law proof necessary to es- 
tablish domicile or by proof of the 
facts stated in the statute. In re 
Corning’s Estate, supra. 

In re Waldron’s Estate, 267 P. 
voi os COlont a bs 

55. In re Green’s Estate, 164 N.Y. 
S. 1063, 99 Misc. 582 [aff 165 N.Y.S. 
1088]. 

56. In re Grant’s Estate, 144 N.Y. 
S. 567, 83 Mise. 257, 11 Mills 333. 

57. In re Harkness’ Estate, 170 N. 
¥.S. 1024, 183 App.Div. 396; In re 
Martin’s Hstate, 158 N.Y.S. 915, 173 
App.Div. 1; In re Brooks’ Estate, 174 
N.Y.S. 765, 105 Mise. 559. But see In 
re Lyon’s Estate, 191 N.Y.S. 260, 117 
Misc. 189 [aff 192 N.Y.S. 9386] (where 
the court said that prior to 1916 the 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 2420-2423] 


a petition, affidavit or account filed in a special pro- 
ceeding in the surrogate’s court shall be due proof of 
the facts stated therein, unless controverted by an- 
Swer, objection, or other proof, a motion to exempt 
an estate from a transfer tax on the ground of de- 
cedent’s nonresidence, supported by affidavits set- 
ting forth facets tending to show such nonresidence, 
is sufficiently controverted so as to warrant an order 
of reference to ascertain and report the facts, by an 
affidavit by the attorney for the comptroller on in- 
formation and belief, that decedent was a resident 
of this state at the time of his death.** Nor does 
such provision render the surrogate powerless to re- 
quire the production of witnesses on his motion, 
where such affidavits in support of the motion for ex- 
emption, although uncontroverted, are in his judg- 
ment unsatisfactory proof of the facts alleged.°® 

[§ 2421] c. Property of Resident—(1) In Gen- 
eral. The inheritance tax is imposed on the transfer 
of property within the state where the transfer takes 
place.®° The state takes an interest at death for 
succession tax purposes, in all property of a resident 
decedent within its jurisdiction.®! 

[§ 2422] (2) Property within State. Where the 
property is within the state of which decedent was 
a citizen, its transfer is taxable there, although the 
heir or legatee may be a nonresident or an alien.®? 
Where a person dies owning a simple contract debt 
owed by a person resident in the jurisdiction of the 
owner’s domicile, such debt is situated in the juris- 
diction of decedent’s domicile and is subject to an 
inheritance tax there.6* Bonds of foreign govern- 


burden of proof rested on the partyyance tax unless 
alleging a change of domicile and it | domiciled in the 
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both deceased was 
jurisdiction at the 
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ments owned by the testator, domiciled in England, 
which bonds are actually in England, and are mar- 
ketable securities salable and transferable wherever 
found, are subject to a probate duty in England.*+ 

[§ 2423] (3) Property outside State®°—(a) In 
General. Before property is subject to an inherit- 
ance, succession, or transfer tax it must, in legal con- 
templation, be in the state imposing the tax at the 
time of the death of the owner.** The statutes of 
many of the states purport to impose an inheritance 
tax on all property of resident decedents, whether 
tangible or intangible, except realty located outside 
the state.*7 The decision of the states and of the 
United States at first upheld these statutes,*® and, 
on the principle that the situs of personal property 
is at the domicile of the owner,®® they held that the 
state of decedent’s domicile was entitled to subject 
tangible personal property actually situated outside 
the state to an inheritance tax,’® at least where it 
was brought on to the home state for distribution, 
and therefore passed by virtue of the laws of the 
latter state.71 But this rule was later changed so 
that now tangible property, either real’? or person- 
al,** belonging to the estate of a decedent, but ac- 
tually located in another state than that of dece- 
dent’s domicile, cannot lawfully be appraised or 
taxed by the latter state for inheritance tax pur- 
poses, on fiction or theory of its location there, and 
any attempt on the part of the state of decedent’s 
domicile to tax such property is a violation of the 
due process clause of the Fourteenth Amendment to 


[b] Leasehold.—A leasehold es- 
tate for oil and gas purposes situate 


might be that it still does, but that it 
would assume that the rule had been 
changed, and then decided that de- 
ceased had not changed his domicile 
from another state to New York). 

[a] TDlustration.—Where the state 
comptroller asserts that decedent 
changed his domicile from another 
state to New York, he has the burden 
of proving it. In re Harkness’ Estate, 
170 N.Y.S. 1024, 183 -App.Div. 396; In 
re Brooks’ Hstate, 174 N.Y.S. 765, 105 
Misc. 559. : 

58. Matter of Hyde, 112 N.E. 581, 
Z318.N.Y:, 55. 


59. Matter of Hyde, supra. 
[a] Reference to ascertain testa- 
tor’s residence.—Under Code Civ. 


Proc. § 2546, the surrogate has au- 
thority to appoint a referee to take 
evidence on a question of fact as to 
the residence of a testator at the time 
of his death, to determine the liapbil- 
ity of his estate for taxation. Matter 
of Bishop, 111 App.Div. 545, 97_N.Y.S. 
1098 [dism 81 N.E. 1159, 188 N.Y. 
Bae 1s 

. In re Lyon’s Estate, 191 N.Y. 
S. 260, 117 Mise. 189 [aff 192 N.Y.S. 
936]. 

et Peo. v. Kellogg, 109 N.E. 304, 
268 Ill. 489. : 

62. State v. Poydras, 9 La.Ann. 165 


[error dism 18 How. (USA 192,015 
L.Ed. 350]; Com. v. Brenner, 2 Leg. 
Gaz. (Pa.) 412; Atty.-Gen. v. Camp- 
Hell, Dy aR be He ee 524. 

63. In re Muir’s Hstate, 24 Man. 
310, 51 Can.S.C. 428. 

64. Atty.-Gen. v. Bouwens, 4 M.& 
Ww. 171, 150 Reprint 1390. 

65. Power of state to tax property 
of resident which is situated outside 
of state see supra §§ 2355-2360. 

Reciprocity and double taxation see 
supra §§ 2400, 2402. 


66. State v. Fusting, 106 A. 690, 
134 Md. 349. Oe 
67. See statutory provisions. 


[a] In British Columbia, under 
the statutory provisions found there, 
personal property outside the juris- 
diction’ is not subject to an inherit- 


time of his death and his death oc- 
curred in the jurisdiction. Re Wil- 
son, 36 B.C. 450, [1926] 1 Dom.L.R. 
1008, [1926] 1 West.Wkly. 271 [appeal 
dism 37 B.C. 336, [1926] 4 Dom.L.R. 
139, [1926] 3 West.Wkly. 265]. 

68. In re Hodge’s Estate, 150 P. 
344, 170 Cal. 492, L.R.A.1916A 837; 
Peo. v. Kellogg, 109 N.E. 304, 268 111. 
489; State of Colorado v. Harbeck, 179 
N.Y.S. 510, 189 App.Div. 865 [rev 175 
N.Y.S. 685, 106 Misc. 319]. 

69. Situs of personal property see 
supra § 2419. 

70. In re Gumbinner’s Estate, 155 
N.Y.S. 188, 92 Mise. 104, 15 Mills 259; 
In re Milliken, 55 A. 853, 206 Pa. 149; 
Cornett’s Ex’rs v. Commonwealth, 
105 S.E. 230, 127 Va. 640; In re Sher- 
wood’s Estate, 211 P. 734, 122 Wash. 
648. See In re Dingman’s Estate, 72 
N.Y.S. 694, 66 App.Div. 228 (where 
the character of the property other 
than that it was personal property 
does not appear). ; 

71. In re Swift, 32 N.E.. 1096, 137 
N.Y. 77, 18 L.R.A..709 (Gray, J., dis.). 

72. See infra § 2424. 

. 73. U.S.— Frick v. Pennsylvania, 
45 S.Ct. 603, 268 U.S. 473, 69 L.Ed. 
1058, 42 A.L.R. 316. 

Conn.—Appeal of Silberman, 134 A. 
778, 105 Conn. 192 [aff in part and rev 
on other grounds in part 48 S.Ct. 410, 
277.U.S. 1, 72 L.Ed. 749]. 

Iowa.—Weaver v. State, 81 N.W. 
603, 110 Iowa 328. 

N.C.— State v. Brevard, 62 N.C. 141. 

Pa.—In re Robinson’s Estate, 132 
A. 127, 285 Pa. 308; In re Hogg’s Es- 
tate, 130 A. 240, 284 Pa. 1; Lamber- 
ton’s Estate, 29 Pa.Dist. 777; Hoge’s 
Estate, 6 Pa.Dist.&Co. 205. 

Vt.—In re Morse’s Estate, 136 A. 
394, 100 Vt. 227; In re Clark’s Estate, 
136 A. 389, 100 Vt. 217. 

[a] Coins and bank notes, situat- 
ed in New York and belonging to es- 
tate of deceased resident of Connec- 
ticut, are not subject to Connecticut 
succession tax. Appeal of Silberman, 
134 A. 778, 105 Conn. 192 [aff in part 
and rev on other grounds in part 48 S. 
CE 4109 277 UWiS.15'72) Ld 7494: 


outside the state, on which oil has 
been discovered and is being removed 
through wells with the usual equip- 
ment, is not subject to an inheritance 
tax by the state in which the owner 
was domiciled at the time of his 


death. Lamberton’s Estate, 29 Pa. 
Dist. 777. 
[c] In Great Britain, under a stat- 


ute imposing a legacy tax if at the | 
time of his death decedent was domi- 
ciled in England, his personal prop- 


erty, even though actually located 
elsewhere, is subject to the legacy 
tax. <Atty.-Gen. v. Napier, 6 Exch. 


217, 155 Reprint 520. 

[d] In Canada a province has the 
power to impose a succession duty on 
personal property locally situate out- 
side its territory when the owner was 
domiciled therein at the time of his 
death. Re Littridge, (B.C.) [1927] 3 
Dom.L.R. 250; A. G.. Ontario v. Baby, 
59 Ont.L. 181, [1926] 3 Dom.L.R. 928 
[aff [1927] 1 Dom.L..R. 1105]. 

[e] In British Columbia (1) it was 
held that, by reason of the maxim, 
Mobilia sequuntur personam, where 
a person died domiciled in British 
Columbia, succession duties could be 
claimed by the province in respect of 
promissory notes and agreements for 
sale of land, although they were made 
payable without the jurisdiction and 
had never been brought within the 


jurisdiction. Re Succession Duty Act 
and Walker, 63 Dom.L.R. 397. (2) 
However, a later statute was con- 


strued to require that the owner of 
personal property situate abroad must 
not only be domiciled in the province, 
but also he must die in the province 
in order for such property to be tax- 
able. Attorney General B.C. v. Wil- 
son, 37 B.C. 336, [1926] 4 Dom.L.R. 
139, [1926] 3 West.Wkly. 265. (3) 
And so, where the owner dies abroad, 
personal property, consisting of stocks 
and bonds, actually situated in Scot- 
land, is not taxable. Attorney Gen- 
eral B. C. v. Wilson, supra. 

[f] Leading case.—Frick vy. Penn- 
sylvania, 45 S.Ct. 603, 268 U.S. 473, 69 
L.Ed. 1058, 42 A.L.R. 316. 
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the federal constitution.7* However, the principle, 
Mobilia sequuntur personam, applies so as to au- 
thorize the levy of an inheritance, succession, or 
transfer tax at the domicile of the owner on intangi- 
ble personal property which is, or the evidence of 
ownership of which is, actually situated elsewhere.*® 

Debts. Ordinarily debts due decedent by the per- 
sons in other jurisdictions are taxable for inherit- 
ance, succession, or transfer tax purposes by the 
state of the domicile of the deceased owner,’® even 
though such debts are secured by mortgages on real- 
ty situated outside decedent’s domicile,77 or by a 
lien on another’s beneficial interest in a trust in for- 
eign realty.‘® However, in the British Empire, debts 
owed decedent by foreign governments or govern- 
mental agencies, where they are transferable and re- 
deemable only in the foreign jurisdiction, are not 
taxable in the jurisdiction of decedent’s domicile.’® 
Also, an agreement under seal whereby decedent 
agrees to sell lands situated outside his domicile, 
the ownership of which lands is to be retained until 
they are fully paid for, is a specialty that is subject 
to an inheritance, succession, or transfer tax in the 


TAXATION 


[§ 2423 


jurisdiction where it is found,®® and so, if found at 
decedent’s domicile, it is taxable there.** 

Notes. A promissory note, actually situated out- 
side the state of the owner’s domicile, is taxable 
under the inheritance tax laws at the domicile of the 
owner,®? as is a note actually situated within the 
state of the owner’s domicile, which note is against 
persons residing, and is secured by a mortgage on 
real estate situated, outside the state of the own- 
er’s domicile.®* ' 

Deposits. If the statute concerning inheritance 
taxes so provides, bank deposits in banks in other 
jurisdictions are taxable by the state of the domicile 
of the deceased owner,®* as are deposits of cash with 
individuals in other states.°5 However, under the 
construction given statutes in some jurisdictions, 
money deposited in a bank in another jurisdiction is 
not taxable by the jurisdiction of decedent’s domi- 
cile.®® 

Interest in foreign partnership. A state is en- 
titled to impose an inheritance, succession, or trans- 
fer tax on the interest of a deceased resident in a for- 
eign partnership.*? 


74 Erick vy. Pennsylvania, supra; 
In re Robinson’s Estate, 132 A. 127, 
285 Pa. 308; In re Hogg’s Estate, 130 
A. 240, 284 Pa. 1. 

75. U.S.—Blodgett v. Silberman, 
48 S.Ct. 410, 277 U.S. 1, 72 L.Ed. 749 
{aff in part and rev in part 134 A. 778, 
105 Conn. 192]; Rhode Island Hospi- 
tal Trust Co. v. Doughton, 46 S.Ct. 
256, 270 U.S. 69, 70 L.Hd. 475, 43 A.L. 
R. 1874 [rev 121 S.H. 741, 187 N.C. 
263]. 

Cal.—In re Hodges’ Estate, 150 P, 
344, 170 Cal. 492, L.R.A.1916A 8387. 

Conn.—Hopkins’ Appeal, 60 A. 657 
77 Conn. 644; Gallup’s Appeal, 57 A 
699, 76 Conn. 617. 

Idaho.—In re Rothchild’s Estate, 
283 P. 598, 48 Idaho 485 [cert den 
sub nom. Falk v. State of Idaho, 50 
S.Ct. 409, 281 U.S. 757, 74 L.Ed. 1167]. 

Ill.—Peo. v. Forman, 153 N.E. 376, 
322 Ill. 223. 

La.—Succession of Rosenthal,’ 112 
So. 525, 168 La. 673 [error dism sub 
nom. Tannenbaum v. O’Niell, 48 S.Ct. 
Sa ln20 Urs 605." Ta. dade 120). 

Mo.—In re Zook’s Estate, 296 S.W. 
778, 317 Mo. 986. 

N.H.—Mann v. Carter, 68 A. 130, 74 
N.H.. 345,.15 L.R.A,N.S, 150. 

N.J.—In re Hartman, 62 A. 560, 70 
N.J.Eq. 664. 

N.Y.—In re Clinch, 73 N.E. 35, 180 
N.Y. 300; Matter of Horn, 39 Misc. 
133, 78 N.Y.S. 979, 3 Mills 317; Mat- 
ter of Corning, 3 Misc. 160, 23 N.Y.S. 
285, 1 Pow.Surr. 178. 

Pa.—In re Milliken, 55 A. 853, 206 
Pa. 149; Lines’ Estate, 26 A. 728, 155 
Pa. 378; In re Short, 16 Pa. 63 [aff 17 
How. (U.S.) 456, 15 L.Ed. 127]; Stan- 
ton’s Hstate, 3 Pa.Dist. 371. 

Va.—Cornett’s Ex’rs v. Common- 
wealth, 105 S.E. 230, 127 Va. 640. 

Wash.—In re Sherwood’s Estate, 
211 P. 734, 122 Wash. 648. 

[a] Illustration.—Bank stocks, 
and securities situated in another ju- 
risdiction and owned by a decedent 
domiciled in this state are subject to 
an inheritance tax in this state, In 
re Sherwood’s Estate, 211 P. 734, 122 
Wash. 648. 

[b] Heir of nonresident.—Where 
the heir of a nonresident decedent 
dies, the state in which the heir was 
domiciled. may tax the personalty he 
inherited, even though it was in the 
state of the nonresident’s domicile at 
the time of the latter’s death and had 
not been distributed at the time of 
the heir’s death. In re Milliken, 55 A. 
853, 206 Pa. 149. 

[c]  ife insurance policy, physi- 
cally in New York and payable to de- 


cedent’s estate, is subject to a suc- 
eession tax in Connecticut, the domi- 
cile of decedent. Blodgett v. Silber- 
man, 48 S.Ct. 410, 277 U.S. 1, 72 L.Hd. 
749 [aff in’ part and rev in part 134 
A. 778, 105 Conn. 192]. 

76. Beidler v. South Carolina Tax 

Commission, 51 S.Ct. 54, 282 U.S. 1, 
75 L.Ed. 131; Stanton’s Hstate, 15 Pa. 
Co. 17. But see In re Joyslin, 56 A. 
281, 76 Vt. 88 [dist In re Howard, 68 
A. 518, 80 Vt. 489 on the ground that 
the_ statute at that time did not in- 
clude debts due from nonresidents in 
fixing the amount of an estate to be 
taxed]; Atty.-Gen. v. Hope, 8 Bligh 
N.S. 44, 5 Reprint 863, 2 CL&F. 84, 6 
Reprint 1087, 1 C.M.&R. 530, 149 Re- 
print 1191 (holding book debts and 
other simple contract debts owed a 
person domiciled in England at the 
time of his death, by persons domi- 
ciled and resident in North America, 
not subject to probate duty in Eng- 
land). 
_ [a] Open accounts, including cred- 
its for cash deposited in bank, fall 
within this principle. Beidler v. 
South Carolina Tax Commission, 51 S. 
Ct. 54, 282 U.S. 1, 75 L.Ed. 131. 

77. Stanton’s Hstate, 15 Pa.Co. 17; 
Commissioner of Stamps vy. Hope, 
[1891] A.C. 476; Lawson v. Inland 
Revenue Com’rs, [1896] 2 Ir. 418; New 


iba lage v. Rosborough, 43 N.B. 
78. Dana v. Treasurer and Re- 
ceiver General, 116 N.E. °941, 297 


Mass. 562 [error dism 39 S.Ct. 449, 
250 U.S: 220, 63 L.Ed. 947]. 

79. Atty.-Gen. v. Dimond, 1 Cromp. 
&J. 356, 148 Reprint 1458: New 
Brunswick v. Rosborough, 43 N.B. 
258. See also Atty.-Gen..v. Hope, 8 
BlighN.S. 44, 5 Reprint 863, 2 CL&RF 
84, 6 Reprint 1087, 1 C.M.&R. 530, 149 
Reprint 1191 (holding moneys in the 
public funds or stocks of the United 
States and in funds or stock of the 
state of New York owned by a person 
domiciled in England at the time of 
his death not liable to a probate duty 
in England). 

[a] Rule applied, even though the 
debt is sold and the proceeds brought 
into the country of decedent’s domi- 
cile and administered by the executor. 
Atty.-Gen. v. Dimond, 1 Cromp.&J. 
356, 148 Reprint 1458. 

Bonds of foreign overnment: 
transferable where Sonne see infra § 
2419 note 34 [a] (4). 

80. Re Muir, 51 Can.S.C. 428, 24 
Man. 310. 

_ Contracts to sell land as not caus- 
ing equitable conversion see infra § 


2425 note 98 [a]; _§ 2432 notes 32) 33. 


81. Re Muir, 51 Can.S.C. 428, 24 
Man. 310. 
82. Peo. v. Forman, 153 N.E. 376, 


S22 Ty eins 5 
[a] Character of note.—A promis- 

sory note is only evidence of a debt. 

Pegs v. Forman, 153 N.E. 376, 322 Ill. 

23. 

83. In re Howard, 68 A. 513, 80 Vt. 
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84 U.S.—Blodgett v. Silberman, 48 
S.Ct. 410, 277 U.S. 1, 72 L.Ed. 749 [aff 
in part and rev in part 134 A. 778, 105 
Conn. 192]. 

Mass.—Frothingham v. Shaw, 55 N. 
E. 628, 175 Mass. 59, 78 Am.S.R. 475. 

N.H.—wWilliams v. State, 125 A. 661, 
81. N.H. 341, 39 A.L.R. 490; Mann v. 
Carter, 68 A. 130, 74 N.H. 345, 15 L.R. 
A.N.S. 150. . 

N.Y.—In re Lydig’s Estate, 184 N. 
Y.S. 542, 113 Mise. 263. 

Pa.—In re Short, 16 Pa. 63 [aff 17 
How. (U.S.) 456, 15 L.Ed. 127]. 

[a] Deposits held taxable.—(1) 
Savings account. Blodgett vy. Silber- 
man, 48 S.Ct. 410, 277 U.S. 1, 72 L.Ed. 
749 [aff in part and rev in part 134 A. 
778, 105 Conn. 192]; Frothingham v. 
Shaw, 55 N.E. 623, 175 Mass. 59, 78 
Am.S.R. 475; Mann vy. Carter, 68 A, 
130, 74 N.H. 345, 15° ER ACN-S.- 150: 
(2) One half of joint bank account. 
In re Lydig’s Hstate, 184 N.Y.S. 542, 
113 Misc. 263. 

85. Frothingham v. Shaw, 55 N.E. 
623, 175 Mass. 59, 78 Am.S.R. 475. 

86. New Brunswick v. Rosborough, 
43 N.B. 258. 

Right of state to tax non-resident 
decedent’s interest in domestic part- 
nership see infra § 2433 text and 
notes 46—49. ; 

87. Blodgett v. Silberman, 48 S.Ct. 
41055247. U.S. ty i250 Wd 749s Pattein 
part and rev in part 134 A. 778, 105 
Conn. 192]; Dana v. Treasurer and 
Receiver General, 116 N.E. 941, 227 
Mass. 562 [error dism 39 S.Ct. 449, 
250 U.S. 220, 68 L.Ed. 947]; In re 
ahaa Estate, 149 A. 257, 105 N.J.Eq. 

[a]. Good will.—Taxation of de- 
ceased resident partner’s interest in 
partnership good will is valid, not- 
withstanding partnership and all its 
assets were in foreign country. In re 
Deutz’s Estate, 149 A. 257, 105 N.J. 
Ge Gr de 

[b] _Limited partnership.—Inter- 
est in New York partnership, organ- 
ized under the limited partnership act 
of that state, is “intangible personal 
property,” subject to a succession tax 
at the domicile of the owner. Blod- 
gett v. Silberman, 48 S.Ct. 410, 277 


For later cases, developments and changes in the law see Annotations, same title and section number, . 


os 


" 


§§ 2424-2425] 


[§ 2424] (b) Realty—aa. In General. Real es- 
tate located in jurisdictions other than that of the 
domicile of the owner,®’ or an equitable estate in 


_realty so situated,®® is not taxable in the state in 


which the owner was domiciled at the time of his 
death. 

Partnership. A decedent’s interest in partnership 
real estate situated in another state is not subject 
to a transfer tax by the state of his domicile.®° 

Leases. A lease of land situated in another ju- 
risdiction than the domicile of the lessee is not, on 
the death of the lessee, subject to an inheritance, suc- 
cession, or transfer tax at the lessee’s domicile.®4 

[§ 2425] bb. Conversion.°? Formerly it was held 
in several jurisdictions that, where a testator, own- 
ing lands in jurisdictions other than his domicile, 
directed a sale of such lands, or where it was abso- 
lutely necessary to sell them in order to execute the 
will, or where there was such a blending of realty and 
personalty by the testator in his will as elearly to 
show that he intended to create a fund out of both 
real and personal estate, and to bequeath the same 
as money, the doctrine of equitable conversion ap- 
plied so as to authorize the state of the testator’s 


U.S. 1, 72 L.Ed. 749 [aff in. part and 


rev in part 134 A. 778, 105 Conn. 192].] provided for 


TAX ATION 


fact that a foreign real estate trust 
an 
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domicile to levy an inheritance, succession, or trans- 
fer tax on the proceeds of such lands;®* but, if the 
conversion was not referable to the instant of 
death, as where it was to take place only in the dis- 
cretion of the executors or others,®* or where it was 
postponed by the express direction of the testator,?® 
the land in the meantime retained its real character 
and, being outside the state of the owner’s domicile, 
neither it nor its proceeds were subject to a tax by 
such state. The cases authorizing the taxation of 
realty situated outside the state on the theory of 
equitable conversion have however been overruled,°® 
so that in such states real estate situated outside the 
state in which the owner was domiciled at the time 
of his death cannot be changed by a fiction of law 
into money in the state of the owner’s domicile for 
purposes of taxation therein;®°’ and hence the doc- 
trine of equitable conversion cannot be applied in 
any jurisdiction so as to authorize the collection 
of inheritance, succession, or transfer taxes by the 
state of decedent’s domicile on real estate or its 
proceeds where the real estate is situated in another 
state,®® even though such real estate is sold and the 


actual conversion by sale, and the 


“assignment” of|blending of the proceeds with his 


ss. U.S.—Keeney v. New York, 32 
S.Ct. 105, 222 U.S. 525, 56 L.Ed. 299, 
38 L.R.A.N.S. 1139. 

Tll.—Peo. v. Kellogg, 109 N.E. 304, 
268 Ill. 489; Connell vy. Crosby, 71 N. 
E. 350, 210 Til. 380. 

La.—Westfeldt’s Succession, 48 So. 
281, 122 La. 836. 

Md.—State v.,Fusting, 106 A. 690, 
134 Md. 349. 

Mich.—In re Rust’s Estate, 182 N. 
W. 82, 213 Mich. 138. 

N.Y.—In re Swift, 32 N.E. 1096, 137 
No tanty LS re 709 In re SWweol- 
cott’s Estate, 157 N.Y.S. 268, 94 Misc. 
73, 16 Mills 279; In re McKinlay’s Es- 
tate, 166 N.Y.S. 1081; Lorillard v. 
People, 6 Dem.Surr. 268. 

Pa.—In re Robinson’s Estate, 132 
A. 127, 285 Pa. 308; In re Crozer’s Es- 
tate), Of Ant 047, 253 -Pa. 15>: pin re 
Marr’s Estate, 87 A. 621, 240 Pa. 38, 
Ann.Cas.1915A 167; In re Handley, 
37 A. 587, 181 Pa. 339; Hale’s Estate, 
28 A. 1071, 161 Pa. 181; Appeal of 
Commonwealth, 18 A. 132, 129 Pa. 338; 
Drayton’s Appeal, 61 Pa. 172; Gross’s 
ste 1 Paco. 412: 

[a] Illustration.—Half interest in 
Minnesota mineral lands, the own- 
er’s interest in the lease thereof, and 
unaccrued royalties thereunder, de- 
vised by the owner and lessor in trust 
for his widow and adopted daughter, 
are exempt from an inheritance tax 
under Inheritance Tax L. (Comp. L. 
{1915] §§ 14524, 14525), as “real es- 


tate’ located in Minnesota. In re 
Rust’s Estate, 182 N.W. 82, 213 Mich. 
138. 

{b] Method of transfer.—Real 


property in another state descends 
by virtue of the laws of the state, and 
is not subject to the Inheritance Tax 
Law, whether passing by descent or 
devise. Peo. v. Kellogg, 109 N.E. 304, 
268 Ill. 489. 

s9. Dana v. Treasurer and Receiv- 
er General, 116 N.E. 941, 227 Mass. 
562 [error dism 39 S.Ct. 449, 250 U.S. 
220, 63 L.Ed. 947]. 

[a] Trust.—(1) An interest in a 


real estate trust outside Massachu- 


setts, in states whose laws require 
the trust to be enforced without re- 
gard to the laws of Massachuseits, is 
not rendered subject to a Massachu- 
setts succession tax by mere fact that 
the sole trustee resides in Massachu- 
setts. Dana v. Treasurer and Receiv- 
er General, 116 N.E. 941, 227 Mass. 
562 [error dism 39 S.Ct. 449, 250 U.S. 
220,63. L.Ed, 947]. (2) The mere 


[61 C. J.—103] 


shares did not make it a personal in- 
terest subject to a succession tax. 
Dana v. Treasurer and Receiver Gen- 
eral, supra. 

Trust in real estate effecting equi- 
table conversion see infra § 2425 text 
and notes 1, 2. 

90. In re McKinlay’s Estate, 166 
N.Y.S. 1081. 

[a] In England the share of a 
deceased partner, who was domiciled 
in England, in the proceeds of free- 
hold property in Bombay, used for the 
purposes of the partnership, and 
forming a partnership asset, is sub- 
ject to a legacy duty in England, it 
being considered as personalty. 
Forbes v. Steven, L. R. 10 Eq. 178. 

Taxability of interest in foreign 
haar generally see supra § 

91. In re Vivanti’s Estate, 118 N. 
Y.S. 680, 63 Misc. 618, 7 Mills 207 [rev 
on other grounds 122 N.Y.S. 954, 138 
App.Div. 281 and appeal dism 93 N.E. 
1134, 200 N.Y. 513]; In re De Witt’s 
Estate, 109 A. 699, 266 Pa. 548. 

[a] Rule applied.—To a lease of 
land for the purpose solely of min- 
ing, and operating for oil and gas. 
In re De Witt’s Estate, 109 A. 699, 266 
Pa. 548. 

92. Equitable conversion of non- 
resident’s realty see infra § 2432. 

93. In re Sanford’s Estate, 175 N. 
W. 506, 188 Iowa 833; In re Rambo’s 
Estate, 109 A. 671, 266 Pa. 520; In re 
Shoenberger, 70 A. 579, 221 Pa. 112, 
128) Amv SER. 737.2 190s. RR, A. N.S...2:9 0) 
In re Dalrymple, 64 A. 554, 215 Pa. 
367; In re Vanuxem, 61 A. 876, 212 
Pa. 315, 1 L.R.A.N.S. 400; In re Hand- 
ley, 37 A. 587, 181 Pa. 339; William- 
son’s Estate, 26 A. 246, 153 Pa. 508; 
Miller v. Com., 2 A. 492, 111 Pa, 321; 
In re Kershaw, 28 Pa.Dist. 350; 
Hardy’s Estate, 20 Pa.Dist. 379; 
Williamson’s Hstate, 1 Pa.Dist. 159; 
Croxton’s Estate, 7 Pa.Dist.&Co. 73; 
Land Title & Trust Co. v. South Caro- 
lina Tax Commission, Inheritance 
Tax Division, 126 S:.E. 189, 131 S.C. 
192, 42 A.L.R. 417. See also State v. 
Probate Court of Ramsey County, 176 
N.W. 493, 145 Minn. 155 (holding that 
the interest of the vendor under an 
executory contract for the sale of real 
estate is taxable as personal prop- 
erty under the theory of equitable 
conversion). 

[a] Basis of rule.—‘‘These cases 
rest on the basis that the testator in- 
tended and directed, not a merely 


other personalty for purposes of ad- 
ministration under his will. The ac- 
tion of the court in dating such con- 
version from the instant of death 
was but the application of the gen- 
eral rule that what is to be done 
must be treated in equity as done al- 
ready.” In re Handley, 37 A. 587, 588, 
181 Pa. 339. 5 

94 In re Crozer’s Estate, 97 A. 
1047, 253 Pa. 15; In re Marr’s Estate, 
87 A. 621, 240 Pa. 38, Ann.Cas.1915A 
167; In re Handley, 37 A. 587, 181 Pa. 
339; Drayton’s Appeal, 61 Pa. 172; 
Clyde’s Hstate, 2 Pa.Dist.&Co. 416. 

[a], Mlustration—Under a_ will 
devising realty to executors to sell 
for payment of cash legacies, land in 
another state not required for such 
purpose and not sold was not subject 
to a collateral inheritance tax. In 
re Crozer’s Estate, 97 A. 1047, 253 Pa. 


TBE 

95. In re Handley, 37 A. 587, 181 
Pa. 339; Hale’s Estate, 28 A. 1071, 161 
Pa. 181. 

96. In re Robinson’s Estate, 132 A. 
127, 285 Pa. 308 (decided on authority 
of Frick v. Pennsylvania, 45 S.Ct. 603, 
268 'U.S. 478, 69 L.Ed. 1058). 

97. In re Robinson’s Estate, 132 A. 
127, 285 Pa, 308. 

98. Connell v. Crosby, 71 N.E. 350, 
210 Ill. 380; State v. Fusting, 106 A. 
690, 134 Md. 349; In re Swift, 32 N.E. 
1096, 1387 N.Y. 77, 18 L.R.A. 709; In 
re Wolcott’s Estate, 157 N.Y.S. 268, 
94 Misc. 78, 16 Mills 279; In re Bak- 
er’s Hstate, 124 N.Y.S. 827, 67 Misc. 
360, 7 Mills 502; In re Paul’s Estate, 
154 A. 503, 303 Pa. 330 [aff 14 Pa.Dist. 
&Co. 251, and cert den 52 S.Ct. 13]; 
In re Croxton’s Estate, 135 A. 626, 288 
Pa. 184; In re Robinson’s Hstate, 132 
An Wet 42 8o0P a. ss, 

[a] Contract to sell land.—Unpaid 
purchase money of real estate situat- 
ed in another state, evidenced by a 
contract executed by decedent in his 
lifetime, is not subject to a transfer 
inheritance tax, where the vendor, a 
resident of the state, died seized of 
the land. In re Wolcott’s Estate, 157 
N.Y.S. 268, 94 Mise. 73, 16 Mills 279; 
In re Baker’s Hstate, 124 N.Y.S. 827, 
67 Misc. 360, 7 Mills 502; In re Paul’s 
Estate, 154 A. 508, 303 Pa. 330 [aff 
14 Pa.Dist.&Co. 251, and cert den 62 
SiCtsa3sis 

In Canada land situated out- 
the province of the domicile, 
which the testator devised to a trus- 
tee on trust to convert the same into 
money and to distribute it in accord- 


nominal or limited conversion, but an! ance with the provisions of his will, 
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proceeds brought into the state.°® However, where 
the creators of a trust by the provisions of the trust 
agreement effect an equitable conversion of real 
property’ into personalty for the purposes of the 
trust, such property is considered as personalty for 
inheritance tax purposes,' and the interest of the 
beneficial owner is subject to an inheritance, suc- 
cession, or transfer tax at his domicile, even though 
the realty itself is actually situated in another ju- 
risdiction.? 

[§ 2426] (c) Stock and Bonds—aa. In General. 
Ordinarily a state is entitled under the statutes 
therein existing to tax stocks and bonds owned by a 
resident at the time of his death.* 

[§ 2427] bb. Of Foreign Corporations. Shares of 
stock in a foreign corporation are taxable at the 
domicile of the owner,‘ without regard to whether 
the certificate itself is physically located at the dom- 
icile of the owner® or elsewhere.® ; 

[§ 2428] cc. Bank Stocks. Stocks of national 
banks owned by decedent, but kept outside the state 
of his domicile, are subject to an inheritance, succes- 
sion, or transfer tax by the state of his domicile,’ as 
are also the proceeds of such stocks where they are 
sold and the proceeds thereof brought within the 
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_ by the state of the donor’s residence.t® 


[§§ 2425-2429 


~ 


state.§ } 
In Canada shares in the Royal Bank in Canada 


have their situs in the province*where they are reg- 


istered,® and, thus, where they are registered in a 
different province than the one in which the bank’s 
head office is situate, the latter province cannot 
subject such shares to succession duties.*° 

[§ 2429] (d) Property Held by Trustee.** 
Where property including shares in a foreign corpo- 
ration is transferred by a resident donor to a resi- 
dent trustee by a deed of trust which makes the 
donor a beneliciary, and the terms of which he is 
empowered to change, such property, on the death 
of the donor is subject to an inheritance, succes- 
sion, or transfer tax by the state of his residence ;*” 
also, where personal property, such as stocks, bonds, 
and notes, is transferred by a resident donor to a 
nonresident trustee by a deed of trust made in con- 
templation of death, or which makes the donor a 
beneficiary, or which reserves to the donor the power 
to revoke the trust or change its terms, and the 
donor at the time of his death resides in the same 
jurisdiction, such property is subject to such a tax 
However, 
where a person while residing in one state transfers 


is not subject to an inheritance tax]749]. (3) Bonds secured by mortgage | 223 Mass, 87; Stern v. Reg., [1896] 1 


by the province of the testator’s dom- 
icile before the land has been sold. 
Alexander v. A.-G. British Columbia, 
(B.C.) [1927] 1 Dom.L.R. 602. 

Contract under seal to sell land see 
supra § 2423 text and notes 80, 81. 

99. In re Swift, 32 N.E. 1096, 137 
N.Y. 77, 18 L.R:-A:. 709. ; 

1. Dana v. Treasurer and Receiv- 
er General, 116 N.E. 941, 227 Mass. 562 
[error dism 39 S.Ct. 449, 250 U.S. 220, 
63 L.Ed. 947]; In re Stephenson’s Es- 
tate, 177 N.W. 579, 171 Wis. 452. 

[a] Date of conversion.—Where a 
trust in real estate in Minnesota pro- 
vides that in twenty years the land 
shall be sold and the proceeds divided, 
no conversion takes places until the 
date when the sale is directed to be 
made, so that prior thereto the inter- 
est in such realty is not subject toa 
succession tax in Massachusetts. 
Dana v. Treasurer and Receiver Gen- 
eral, 116 N.E. 941, 227 Mass. 562 [er- 
ror dism 39 S.Ct. 449, 250 U.S. 220, 63 
L.Ed. 947]. 3 

2. Dana v. Treasurer and Receiver 
General, supra; In re Stephenson’s 
Estate, 177 N.W. 579, 171 Wis. 452. 

3. U.S.—Blodgett v. Silberman, 48 
S.Ct. 410, 277 U.S. 1, 72 L.Ed. 749 [rev 
184 A. 778, 105 Conn. 192]. 

Idaho.—In re Rothchild’s Estate, 
283 P. 598, 48 Idaho 485 [cert den 50 
S.Ct. 409, 281 U.S. 757, 74 L.Ed. 1167]. 

La.—Succession of Rosenthal, 112 
So. 525, 163 La. 673 [error dism sub 
nom. Tannenbaum v. O’Niell, 48 S.Ct. 
337, 276 U.S. 605, 72 L.Ed. 727]. 

Mass.—Frothingham v. Shaw, 55 N. 
E. 623, 175 Mass. 59, 78 Am.S.R. 475. 

N.C.—State & City Bank & Trust 
Co. we Doughton, 125 S.B, 621, 188 N. 
Cuum6 


Pa.—-Lines’ Estate, 26 A. 728, 155 
Pa..378;. Jacob’s Hst., 15 Pa.Dist. 327. 

Va.—Cornett’s Ex’rs v. Common- 
wealth, 105 S.E. 230, 127 Va. 640. 

Eng.—In re Ewin, 1 Cromp.&J. 151, 
148 Reprint 1371. ; 

Can.—Rex v. Cotton, 45 Can.S.C. 
469. 

[a] Securities held taxable at own- 
er’s domicile.—(1) Stock in domestic 


corporations. State & City Bank & 
Trust Co. v. Doughton, 125 S.E. 621, 
188 N.C. 762. (2) Mortgage bonds due 


from residents or corporations of the 
state of the owner’s domicile, al- 
though such bonds have long been 
kept in another state. Appeal of Sil- 
berman, 134 A. 778, 105 Conn. 192 [aff 
in part and rev on other grounds in 
part 48 S.Ct. 410, 277 U.S. 1, 72 L.Ed. 


on realty in another jurisdiction, the 
makers living in still another juris- 
diction. Frothingham y. Shaw, 55 
N.E. 623, 175 Mass. 59, 78 Am.S.R. 475. 
(4) Bonds of foreign corporations. 
Frothingham v. Shaw, supra. (5) 
Stocks and bonds of a domestic cor- 
poration which were actually in an- 
other state in the control of an agent 
with a power of attorney to manage 
the estate. Jacob’s Estate, 15 Pa. 
Dist. 327. (6) Bonds and debentures 
actually in one of the ‘United States 
at the time of the owner’s death in 
the Canadian province where he was 
domiciled. Rex v. Cotton, 45 Can.S.C. 
469. (7) Bonds of the Dominion of 
Canada registered in another province 
but transferable in every province, 
when found in the jurisdiction of de- 
cedent’s domicile at the time of his 
death. A.-G. Alberta v. Royal Trust 
Co., (Alta.) [1929] 1 Dom.L.R. 923. 

[b] Federal securities.—United 
States bonds and ‘certificates of de- 
posit are intangibles which have a 
situs at the domicile of the decedent 
owner. Blodgett v. Silberman, 48 S. 
Ct. 410, 277 U.S. 1,72 L.Ed. 749 [aft 
in part and rev in part Appeal of Sil- 
berman, 134 A. 778, 105 Conn. 1921. 

[ec] Municipal bonds.—A Louisiana 
resident’s transfer by will of bonds 
of the city of New York never physi- 
cally within the state to persons not 
residents is subject to an inheritance 
tax. Succession of Rosenthal, 112 So. 
525, 163 La. 673 [error dism sub nom. 
Tannenbaum vy. O’Niell, 48 S.Ct. 337, 
276 U.S. 605, 72 L.Ed. 727]. : 

[d] Foreign stock.— American, 
Austrian, French, and Russian stock, 
the property of a testator, domiciled 
in England, is liable to a legacy duty 
there. In re Ewin, 1 Cromp.&J. 151, 
148 Reprint 1371. 

4 U.S.—Blodgett y. Silberman, 48 
S.Ct. 410, 277 U.S. 1, 72 L.Ed. 749 [aft 
in part and rev in part 134 A. 778, 105 
Conn. 192]. 

Ark.—In re Clarkson’s Estate, 188 
S.W. 834, 125 Ark. 381. 

N.H.—Williams v. State, 125 A. 661, 
81 N.H. 341, 39 A.L.R. 490. 

N.Y.—In re Merriam, 36 N.E. 505, 
141 N.Y. 479. Contra Matter of Thom- 
as, 24 N.Y.S. 713, 3 Misc. 388. 

Pa.—In re Short, 16 Pa. 63 [aff 17 
How. (U.S.) 456, 15 L.Ed. 127]. R 

[a] Intangible property.—Stock in 
a foreign corporation is “intangible 
property.” In re Zook’s Estate, 296 
S.W. 778, 317 Mo. 986. 

5. Welch v. Burrill, 111 N.E. 774, 


Q.B. 211 

6 Frothingham v. Shaw, 55 N.E. 
623, 175 Mass. 59, 78 Am.S.R. 475; In 
re Zook’s Estate, 296 S.W. 778, 317 
Mo. 986; In re Lines’ Estate, 26 A. 
728, 155 Pa. 378. 

[a] Bule applied to stock in a cor- 
poration of a foreign jurisdiction, rep- 
resented by certificates physically sit- 
uated therein. In re Zook’s Estate, 
296 S.W. 778, 317 Mo. 986. 

7. Cornett’s Ex’rs v. Common- 
wealth, 105 S.H. 230, 127 Va. 640; In 
re Sherwood’s Estate, 211 P. 734, 122 
Wash. 648. ; 

8. Cornett’s Ex’rs v.. Common- 
wealth, 105 S.E. 230, 127 Va. 640. 

9. Brassard  v. Smith, (Can.) 
[1925] “17: Dom... Ri ~ 528; See also 
Smith v. Treasurer, 58 Can.S.C. 570 
(holding shares in the Royal Bank of 
Canada taxable in Nova Scotia on the 
ground of their having a local situa- 
tion there either because registered 
there or from being attached to the 
domicile of the testator under the 
maxim, Mobilia sequuntur personam). 

10. Brassard v. Smith, (Can.) 
[1925] 1 Dom.L.R. 528. 

ll. Taxability of property held in 
trust for nonresident beneficiary see 
infra § 2438. 

12. Saltonstall v. Treasurer and 
Receiver General, 153 N.E. 4, 256 
Mass. 519 [aff 48 S.Ct. 225, 276 U.S. 
260, 72 L.Ed. 565]. 

13. U.S.—Bullen v. State of Wis- 
consin, 36 S.Ct. 473, 240 U.S. 625, 606 
L.£d. 830 [aff In re Bullen’s Estate, 


128 N.W. 109, 143 Wis. 512, 139 Am. . 


S.R.0 1114}: 

Neb.—In re Douglas County, 121 
N.W. 593, 84 Neb. 506. 

N.Y.—Matter of Keeney, 87 N.E. 
see; paps 281. ¢ 

a.—Lines’ Estate, 26 A. 728, 155 
Pa. 378. : 

vVt.—In re Fulham’s Estate, 119 A. 
433, 96 Vt. 308. 

[a] Mllustrations—(1) Railroad 
stocks transferred, under a revocable 
sift by decedent prior to his death, 
to trustees of a foreign college and by 
them removed from the state are sub- 
ject to an inheritance tax by the ju- 
risdiction of decedent’s domicile. In 
re Fulham’s Estate, 119 A. 433, 96 Vt. 
308. (2) Stocks and bonds kept out- 
side the state of the donor’s resi- 
dence by the nonresident trustee are 
taxable at the donor’s domicile. 
Lines’ Estate, 26 A. 728, 155 Pa. 378. 
(8) Under the transfer tax law im- 
posing a tax on a transfer of property 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 2429-2439] 


personal property consisting of securities to a trus- 
tee, a resident of the same state, by a deed of trust 
and thereafter the donor moves to another state and 
dies, such property is not taxable in the state in 
which the donor was a resident at the time of his 


death.14 


[$ 2430] (e) Property Subject to Power of Ap- 
pointment. Property transferred by a resident don- 
or to a trustee for the benefit of a nonresident donee 
with a power of appointment by will in the donee 
under a will creating a trust to be administered in 
the state of the donor’s residence is, on the death 
of the donee, subject to an inheritance, succession, 
or transfer tax in the state of the donor’s residence, *® 
and such property is not taxable in the state of 


the donee’s residence.1¢® 


[§ 2431] d. Property of Nonresident'7—(1) In 
General. In accordance with the general rule that 
property is not subject to an inheritance, succes- 
sion, or transfer tax unless there is some statutory 
authority for imposing it,!8 the property of a non- 


intended to take effect, in possession 
or enjoyment, at or after the death of 
the grantor or donor, ete., that per- 
sonal property transferred in this 
state by a resident thereof in trust 
was in another state at the time of 
the grantor’s death with the legal ti- 
tle in the nonresident trustee did not 
affect the liability of the transfer to 
taxation. In re Keeney, 87 N.E. 428, 
194 N.Y. 281. (4) Where a voluntary 
deed of settlement provided that the 
trustee should pay to the settlor the 
income derived from the trust prop- 
erty during his life, and, on the death 
of settlor, transfer to two trustees 
stocks in trust for a beneficiary, but 
that, if the settlor in his will should 
devise other property in trust for the 
beneficiary, then the trustees should 
hold the stocks on the terms named 
in the will for the beneficiary, al- 
though the trustee in the deed of set- 
tlement resided in another state, and 
had manual possession of the stocks 
at the death of the settlor, yet, if the 
settlor did make a provision in his 
will as aforesaid, then the beneficiary 
in the deed of settlement must trace 
her succession through the will, and 
the trust property is subject to in- 
heritance tax in the state of the set- 
tlor’s residence. In re Douglas Coun- 
ty, 121 N.W. 593, 84 Neb. 506. 

14. MacClurkan v. Bugbee, 150 A. 
443, 106 N.J.Law 192 [rev 143 A. 757, 
105 N.J.Law 89]. 

15. Gardiner v. Burrill, 114 N.E. 
617, 225 Mass. 355. 

{a] Foreign corporation organized 
to hold legal title to trust property.— 
A transaction, whereby the trustees 
transferred the stock of a domestic 
corporation tod a corporation of the 
donee’s residence formed by them for 
the purpose of handling the trust 
property and of evading the levy of 
an inheritance tax in the state of the 
donor’s domicile, does not prevent 
the levy of such a tax by the state of 
the donor’s residence. Gardiner v. 
Burrill, 114 N.E. 617, 225 Mass. 355, 

16. Matter of Thomas, 78 N.Y.S. 
981, 39 Misc. 136, 3 Mills 321. But see 
In re Hull, 97 N.Y.S. 701, 111 App.Div. 
322 [aff 79 N.E. 1107, 186 N.Y. 586] 
(holding that, where a resident be- 
queathed the income of property 
without the state to a resident with 
a power of appointment as to the 
principal in the donee, such property, 
on the donee’s death, was taxable by 
the state of their residence). 

17. Power of state to tax proper- 
ty of nonresident decedent as deter- 
mined by location of property see su- 
pra §§ 2361-2366. 

18. See supra § 2418. 

19. Matter of Tulane, 4 N.Y.S. 36, 
51 Hun 213; In re Hasby’s Estate, 131 
A. 652, 285 Pa. 60. See In re Easton’s 
Will, 21 N.E. 87, 113 N.Y. 174, 3 L.R.A. 
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resident decedent is not taxable save in those in- 
stances which the statute specifies,1® and the stat- 
ute cannot be extended to embrace other property 
than that specified.?° 
general construction and effect of the statutes, the 


However, according to the 


transfer of any property which is situated within 


zen.2> 


464 (holding that, in view of the in- 
apt phraseology used, it was not in- 
tended by the act of 1885 to impose a 
succession tax on property passing 
by will or intestacy from, a nonresi- 
dent of the state to his collateral rel- 
atives). 

la] Illustration.—In order to come 
within the provisions of L. (1885) ¢ 
483, it was necessary that the prop- 
erty pass by will, or by the intestate 
laws of the state, or have been trans- 
ferred by deed, grant, sale, or gift, 
and so, since personal property kept 
within the state and belonging to a 
nonresident who dies intestate passed 
by the intestate laws of the state of 
the nonresident’s domicile, it was not 
taxable in the state. Matter of Tu- 
lane, 4 N.Y.S. 36, 51 Hun 213. 

20. In re Easby’s Estate, 131 A. 
652, 285 Pa. 60; Harding’s Estate, 12 
Pa.Dist.&Co. 633. 

21. Ill.—People’v. Griffith, 92 N.E. 
318, 245 Ill. 532. 

La.—Succession of Popp, 83 So. 765, 
146 La. 464, 26 A.L.R. 1446. : 

Mad.—State v. Dalrymple, 17 A. 82, 
70 Md, 294, 3 L.R.A, 372. j 

Mass.—Callahan vy. Woodbridge, 51 
N.E. 176, 171. Mass. 595. 

Mont.—State v. District Court, 109 
P. 438, 41 Mont. 357. | 

N.Y.—In re Lord, 79 N.E. 1110, 186 
N.Y. 549; In re Houdayer, 44 N.E. 
718, 150 N.Y. 37, 55 Am.S.R. 642, 34 
L.R.A. 235, 3 N.Y.Ann.Cas..176; In re 
Romaine’s Estate, 27 N.E. 759, 127 
N.Y. 80, 12 L.R.A. 401; In re Hallen- 
beck’s Hstate, 186 N.Y.S. 293, 195 App. 
Div. 381 [rev on other grounds 132 
N.EB. 131, 231 N.Y. 409]; Matter of 
Chabot, 60 N.Y.S. 927, 44 App.Div. 
340 [aff 60 N.E. 598, 167 N.Y. 280]; 
Matter of Fitch, 57 N.Y.S. 786, 39 
App.Div. 609 [aff 54 N.E. 701, 160 
NPY 0780980! IN SY. Civ. Proc.NeS.* 17); 
Matter of Embury, 45 N.Y.S. 881, 19 
App.Div. 214 [aff 49 N.B. 1096, 154 
N.Y. 746]; In re Vinot’s Estate, 7 
INGY. Si 517% 

N.C.—Alvany v. Powell, 55 N.C. 51. 

Ohio.—In re Speers, 6 OhioS.&C.P. 
398, 4 OhioN.P. 238. 

Pat—Com. t.v2i “Smith; 5 >Pa.\ 142; 
Kortright’s Est., 21 Pa.Dist. 248; 
Weaver’s Estate, 4 Pa.Dist. 260; Al- 
exander’s Estate, 4 Pa.L.J. 448, 3 Pa. 
L.J.R. 87; Com. v. Kuhn, 18 Phila. 
403, 2 Pa.Co. 248. 

Eng.—Chatfield'v. Berchtoldt, L.R. 
7 Ch. 192; Atty.-Gen. v. Campbell, 
L.R. 5 H.L. 524; In re Cigala, 7 Ch.D. 
351; In re Badart, L.R. 10 Eq. 288; 
In re Lovelace, 4 DeG.&J. 340, 61 Eng. 
Ch. 267, 45 Reprint 131; In re Wal- 
lop, 1 DeG.J.&S. 656, 66 Eng.Ch. 510, 
46 Reprint 259; In re Smith, 10 LT. 
Rep.N.S. 598, 12 Wkly.Rep. 933. 

[a] Administration out of state 
not fraud.—Administration of an es- 
tate at the place of decedent’s domi- 


[§ 2432] (2) Realty. 


the state and subject to its jurisdiction is subject to 
the payment of the tax, although decedent was a 
resident of another state or an alien.?1 
property of a nonresident as has a situs within the 
state at the time of his death is taxable.?2 
is a devolution of property legally accomplished out- 
side the state, independently of its laws, such prop- 
erty is not subject to a transfer tax therein.?8 
domicile of the trustee or beneficiaries does not af- 
fect the question.?+4 
of decedent and the situs of the property are in 
a foreign state or country, no tax is payable, al- 
though the succession devolves on a resident. citi- 


Only such 
If there 


The 


Thus, where both the domicile 


Real. property situated 
cile and the commingling there with 
other funds of property having a tax- . 
able situs in Iowa is proper, and 
therefore not a fraud on the Iowa 
inheritance tax statute, especially 
where most of the legatees were res- 
idents of Iowa so that the tax could 
be collected from, them. Eddy v. 
Short, 179 N.W. ‘818, 190 Iowa 1376. 
[b] Ancillary administration pro- 
ceedings.—The fact that ancillary ad- 
ministration proceedings were begun 
within the state does not affect the 
liability of the estate of a nonresi- 
dent. decedent for the transfer tax 
on property owned within the state. 
In re Hallenbeck’s HEstate, 186 N.Y.S. 
293, 195 App.Div. 381 [rev on other 
grounds 132 N.E. 131, 231 N.Y. 409]. 
[c] Liability for tax does not de- 
pend on distribution of the estate nor 
on the amounts of the specific lega- 
cies or distributive shares, being un- - 
affected by statute which provides 
for the delivery of property of a non- 
resident testator for distribution by 
the court where the will was origi- 
nally probated. State v. District 
Court. of Second Judicial Dist., Silver 
Bow County, 109 P. 438, 41 Mont. 357. 
22. Cal. Chambers vy. Mumford, 
201 P. 588, 187 Cal. 228, 42 A.L.R. 342. 


Idaho.—State v. Dunlap, 156 P. 
1141, 28 Idaho 784. 
Ky.—Staiar’s Adm’r yv. Common- 


wealth, 239 S.W. 40, 194 Ky. 316. 

Mass.—Clark v. Stevens, 105 N.E. 
1055, 218 Mass. 292. 

Pa.—Matthiessen’s Hst., 17 Pa.Dist. 
201, 35 Pa.Co. 580; Weaver’s Hst., 4 
Pa.Dist. 260. ; 

[a] Test to be applied “to deter- 
mine whether the property of a non- 
resident is subject ‘to an inheritance . 
tax is whether it is ‘property within 
the jurisdiction of the common- 
wealth,’ ‘corporeal or incorporeal, and 
for] ‘any interest therein.’” Clark 
v. Stevens, 105 N.BH. 1055, 218 Mass. 


292. 

Statutory limitation.—Rev. 
Codes § 1873 limits the right to’ col- 
lect a transfer tax on the estate of a 
nonresident to property within the 
state. State v. Dunlap, 156 P. 1141, 
28 Idaho 784. 

[ec] Tangible property located 
within the commonwealth, belonging 
to the estate of decedent domiciled in 
another state at the time of his death 
is taxable. Commonwealth vy. Pres- 
byterian Hospital in Philadelphia, 134 
A. 427, 287 Pa. 49% 

23. Commonwealth vy. Huntington, 
138 S.E. 650, 148 Va. 97. 

24. Parke’s Estate, 40 Pa.Co. 196. 

25. State v. Brim, 57 N.C. 300; In 
re Hood, 21 Pa. 106; Jackson v. 
Forbes, 2 Cromp.&J. 382, 149 Reprint 
163; Arnold v. Arnold, 2 Myl.&C. 256, 
14 Eng.Ch. 256, 40 Reprint 638; Lo- 
gan v. Fairlie, 1 Myl.&C. 59, 13 Eng. 


1636 [61 C.J.] 


within the state, although owned by a nonresident, 
is subject to taxation.?°® 

Effect of conversion of realty.27 Formerly it was 
held in several jurisdictions that, where a nonresi- 
dent testator owning lands within the state directed 
a sale of such lands, or where it was absolutely nec- 
essary to sell them in order to execute the will, or 


where there was such a blending of realty and per-_ 


sonalty by the testator in his will as clearly to show 
that he intended to create a fund out of both real 
and personal. estate, and to bequeath the same as 
money, the doctrine of equitable conversion applied 
so as not to authorize the state within which the 
land was situated to levy an inheritance, succession, 
or transfer tax on the land or its proceeds;** but 
now, under the principles laid down in later United 
States supreme court cases, the doctrine of equitable 
conversion of realty into personalty for the pur- 
poses of taxation is definitely overruled.?° 

Real estate trust. Shares owned by a nonresident 
decedent in a real estate trust owning real estate in 
the state are not taxable in the state, where the terms 
of the trust worked a conversion of all the property 
of the trust into personalty prior to decedent’s 
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death;?° but, where the terms of the trust did not 
work a conversion of the realty into personalty pri- 
or to decedent’s death, such shares are taxable in 
the state where the realty is located.** 

Contract as to land. The interest of a nonresident 
vendor in a contract for the sale of land situated 
within the state is intangible personal property hay- 
ing its situs at the domicile of the vendor,*? and it 
is not taxable in the state wherein the land lies.** 

[§ 2433] (8) Personalty—(a) In General. A 
state taxes the succession of personal property of 
nonresidents. according to the actual situs of the 
thing. Under the statutes in most states a non- 
resident decedent’s personal property having a situs 
in the state is subject to an inheritance, succession, 
or transfer tax in that state,?® even though the devo- 
lution of such property is determined according to 
the law of decedent’s domicile ;3* but a nonresident’s 
personal property which is not within the state is 
not taxable.?7 In most jurisdictions a nonresident’s 
tangible personalty which is physically situated in 
the state is taxable there.?® In the case of intangi- 
ble personalty, however, although it was held in 
some eases, decided prior to United States supreme 


Ch..59, 40 Reprint 298; Logan v. Fair- 
lie, 2 Sim.&St. 284, 1 Eng.Ch. 284, 57 
Reprint 355; Hay v. Fairlie, 1 Russ. 
117, 46 Eng.Ch. 102, 38 Reprint 46. 

26. In re Barbour’s Estate, 173 N. 
Y.S. 276, 185 App.Div. 445 [aff 123 N. 
E. 854, 226 N.Y. 639]; In re Matthies- 
sen’s Estate, 178 N.Y.S. 679, 109 Misc. 
297 [aff 181 N.Y.S. 945]. 

[a] “angible property” construed. 
—Under Tax L. § 220 subd 2, as it ex- 
isted prior to its amendment by L. 
(1919) c 626, imposing a tax on trans- 
fers of nonresident decedent’s “tangi- 
ble property within the state,” real es- 
tate is tangible property. In re Mat- 
thiessen’s Estate, 178 N.Y.S. 679, 109 
Misc. 297 [aff 181 N.Y.S. 945]. 

27. Equitable conversion of resi- 
dent’s realty situated outside state 
see supra § 2425. 

28. In re Watson’s Estate, 198 N. 
Y.S. 893, 120 Misc. 223; In re Cole- 
man’s. Estate, 28 A. 137,.159 Pa..231; 
In re Lamberton’s Estate, 40 Pa.Su- 
per. 548; Wood’s Est., 15 Pa.Dist. 55; 
Binn’s Bst., 25 Pa.Co. 337. 

[a] Conversion not shown where 
there was a discretionary power of 
sale, but no positive direction to Sell. 
In re Chamberlain’s Estate, 101 A. 314, 
250 Pastis. 

[b] Reconversion.—Where a will 
directed trustees to sell realty and 
distribute the proceeds, but, for four 
years after the time for the alleged 
sale, beneficiaries acquiesced in the 
keeping of the property and accepted 
their proportional share of the rents, 
there was an election to reconvert, 
and hence a transfer tax on the prop- 
erty as realty was proper, as applied 
to the estate of a nonresident deceas- 
ed beneficiary. In re Baldwin’s Es- 
tate, 198 N.Y.S. 86, 120 Misc. 226. 

29. Commonwealth v. Presbyterian 
Hospital, 134 A. 427, 287 Pa. 49. 

30. Priestley v. Burrill, 120 
100, 230 Mass. 452. 

31. Priestley v. Burrill, supra. 

[a] Reason for rule.—The trust 
agreement created a partnership re- 
lation among the certificate holders 
as distinguished from a pure trust, 
and partnership realty is subject to 
a succession tax in the state where it 
is found. Priestley v. Burrill, 120 N. 
BE. 100, 230 Mass. 452. { 

32. In re Boshart’s Estate, 177 N. 
Y.S. 574, 188 App.Div. 788 [aff 177 N. 
Y.S. 567, 107 Misc. 697]; In re Rus- 
sell’s Estate, 194 N.Y.S. 837, 119 Misc. 
1 


N.-E. 


2. : 
[a] Similar to mortgage.—In as- 
sessing the value of the interest 


transferred, the Jand contract must 
be treated very much as a mortgage 
on the property would be treated. In 
re Boshart’s Estate, 177 N.Y.S. 574, 
188 App.Div. 788 [aff 177 N.Y.S. 567, 
107 Misc. 697]. 

[b] Default by vendee.—The rule 
applies. notwithstanding the vendee 
under the contract has made default, 
his right to complete payment and re- 
quire déed never having been termi- 
nated prior to the vendor’s death. In 
re Boshart’s Estate. 177 N.Y.S. 574, 
188 App.Div. 788 [aff 177 N.Y.S. 567, 
107 Mise. 697]. 

33. Dodge County v. Burns, 131 N. 
W. 922, 89 Neb. 534, 35 L.R.A.N.S. 
877; In re Boshart’s Estate, 177 N.Y. 
S. 574, 188 App.Div. 788 [aff 177 N.Y. 
S. 567, 107 Misc. 697]; In re Russell’s 
Estate, 194 N.Y.S. 837, 119 Mise. 12. 

34. State of Colorado v. Harbeck, 
133 N.H. 357,.232 N.Y. 71. 

35. De Witt v. Commonwealth, 212 
S.W. 4387, 184 Ky. 487; Barclay’s 
Trustee v. Commonwealth, 161. S.W. 
510; S156) Key... 455, ot a, RUAN. SS. - 28 2: 
Succession of Popp, 83 So. 765, 146 La. 
464, 26 A.L.R. 1446 [overr Succession 
of Harrow, 73 So. 683, 140 La. 570, L. 
R.A.1917D 281]; State v. Probate 
Court of St. Louis County, 150 N.W. 
1094, 1096, 128 Minn. 871, L.R.A.1916A 
901; In re Barbour’s Estate, 173 N. 
Y.S. 276, 185 App.Div. 445 [aff 123 N. 
E. 854, 226 N.Y. 639]; In re Embury’s 
Estate, 45 N.Y.S. 881, 19 App.Div. 214 
[aff 49 N.E. 1096, 154 N.Y. 746, 155 
N.Y. 659]; In re Colt’s Estate, 211 N. 
Y.S. 541, 125 Misc. 373. 

“The Legislature intended to and 
did impose a tax upon the right of 
succession to ‘the personal property of 
non-resident decedents in all cases in 
which such property is within this 
state, or subject to the laws of this 
state.” State v. Probate Court of St. 
Louis County, supra. 

[a] No necessity that realty be lo- 
cated therein.—-L. (1906) c 22 art 19 
now Ky. St. § 4281la, imposed an in- 
heritance tax on personal property of 
a nonresident having a legal situs in 
the state, although he had no real 
property in the state. De Witt v. 
Ae ace tp 212 S.W. 4387, 184 Ky. 

[b] Early laws.—In New York un- 
der L. (1885) ¢ 483, imposing a collat- 
eral inheritance tax, personal prop- 
erty of a nonresident decedent situat- 
ed within New York is not taxable. 
In re Tucker’s Hstate, 178 N.Y.S. 446, 
108 Mise. 425. 


36. State v. Probate Court of St. 
Louis County, 150 N.W. 1094, 128 
Minn. 371, L.R.A.1916A 901. 

37. Gilbertson v. Oliver, 105 N.W. 
1002, 129 Iowa 568, 4 L.R.A.N.S. 953; 
In re Barbour’s Estate, 173 N.Y.S. 276, 
185 App.Div.. 445 [aff 123 N.E. 854, 
226 N.Y. 639]; Del Busto’s Hstate, 6 
Pa.Co, 289. See In re Steele’s Estate, 
162 N.Y.S. 718, 98 Misc. 180 (holding 
the personal property owned in the 
state by a nonresident decedent not 
subject to a transfer tax). See also 
In re Marshall’s Estate, 94 A. 243, 248 
Pa. 579 (holding the commonwealth’s 
claim to a collateral inheritance tax 
on the personal estate of a decedent 
properly refused, where it appeared 
that decedent had abandoned her resi- 
dence in Pennsylvania and acquired 
one in New York). 

[a] In Great Britain a statute im- 
posing a legacy tax was construed as 
not applying to a nonresident dece- 
dent’s personalty in England. Thom- 
son v. Advocate Gen., 12 ClL&F. 1, 8 
Reprint 1294, 13 Sim. 153, 36 Eng.Ch. 
153, 60 Reprint 59. 

38. Chambers v. Mumford, 201 P. 
588, 187 Cal. 288, 42 A.L.R. 342; In re 
Waldron’s Estate, 267 P. 191. 84 Colo. 
1; In re Gould’s Estate, 205 N.Y.S. 
158, 123 Misc. 14; Grafflin’s Estate, 
28 Pa.Dist. 563. 

[a] THustrations.—(1) Cash, 
whether coin, government notes, or 
bank notes, has a situs and is subject 
to transfer tax at the place where it 
is located. In re Waldron’s Estate, 
267 P. 191, 84 Colo. 1. (2) Nonresi- 
dent decedent’s jewelry and bullion 
kept in a safe deposit box are taxable. 
Grafflin’s Estate, 28 Pa.Dist. 568. (3) 
Jewelry and personal effects are in- 
cluded in the phrase ‘goods, wares 
and merchandise” in a statute taxing 
such property of a nonresident in the 
state. In re Gould’s Estate, 205 N.Y. 
S. 158, 123 Misc. 14. 

[b] Permanency in state.—Where 
most of a nonresident decedent’s jew- 
elry has been habitually kept in a 
safety deposit box within the state for 
fourteen years, it was “permanently” 
within the state, although some of it 
was occasionally taken without the 
state for use there. In re Gould’s Es- 
tate, 205 N.Y.S. 158, 123 Misc. 14. 

Resident’s tangible property situat- 
ed outside state not taxable at own- 
Pee ores see supra § 2423. 

Situs of tangible personalty as af- 
cae by domicile of owner see supra 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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court decisions settling the rules applicable in de- 
termining the situs of intangible personalty,*® that 
the laws imposed a tax on a nonresident decedent’s 
intangible personalty, the evidence of which was 


found in the state,4° the universal rule in the Unit-. 


ed States now is that, if a decedent is not a resident 
of the state at the time of his death his intangible 
personalty is not taxable therein,*! except possibly 
in a ease where the intangible personalty has a busi- 
ness situs in the state? It has been held in one 
jurisdiction that, where distribution of an estate is 
asked within and under the laws of a state, the per- 
sonal property of a nonresident decedent is lable 
for a collateral inheritance tax therein.*® 

Insurance. A policy of insurance issued by a do- 
mestie corporation on the life of a resident of an- 
other state is not, on the death of insured, taxable 
at the domicile of the insurance company.** Nor 
is a state authorized to tax a policy of insurance is- 
sued by a foreign corporation on the life of a non- 
resident where the policy is located in the state.*® 

Partnership property. Prior to the United States 
supreme court decisions which overruled the line 
of cases holding a state entitled, in certain instances, 
to tax the intangible property of a nonresident de- 
cedent.*® it was held in several jurisdictions that a 
state was entitled, under the laws there existing, to 
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tax the interest of a nonresident in a partnership 
business conducted wholly or partly within the 
state.** However, where there was a copartnership 
agreement for the survivor to pay the estate of his 
partner, on the latter’s death, the net value of such 
partner’s interest in the partnership, it was held 
that the property which passed on the death of a 
partner was a mere chose in action with its situs 
at the domicile of decedent;4® and, where such 
deceased partner was a nonresident, his interest 
in the partnership was not taxable by the state in 
which the partnership was situated.*® 

[§ 2434] (b) Stocks. Whether stock in a cor- 
poration is subject to an inheritance, succession, or 
transfer tax by a state depends on whether the stock 
has a taxable situs therein at the time of the own- 
er’s death.°° The rule definitely established «n the 
United States, that stock owned by a nonresident in 
a domestic corporation is not subject to an inherit- 
ance, succession, or transfer tax in the state of in- 
corporation,®! was, prior to a decision by the United 
States supreme court,®? not universally followed. 
In a majority of jurisdictions it was held that, un- 
der the laws as they were then interpreted, a tax 
was imposed by the state on a nonresident decedent’s 
stock in domestic corporations,®? or in national 


39. See supra § 2419. 

40. In re Waldron’s Estate, 267 P. 
191, 84 Colo. 1: Suecession of Popp, 
83 So. 765, 146 La. 464, 26 A.L.R. 1446. 

[a] Property held taxable.—(1) 
Property of wife dying in Mississippi, 
to which state she and her husband 
had removed from Leuisiana, consist- 
ing of securities belonging to the 
community of acquets and gains and 
kept by the husband in his bank box 
in Louisiana. Succession of Popp, 83 
So. 765, 146 La. 464, 26 A.L.R. 1446. 
(2) Check, payable to deceased, where 
located in state at time of death, of al- 
leged nonresident. In re Waldron’s 
Estate, 267 P. 191, 84 Colo. 1. 

41. Farmers Loan & Trust Co. v. 
Minnesota, 50 S.Ct. 98, 280 U.S. 204, 
74 L.Ed. 371, 65 A.L.R. 100 [rev sub 
nom. In re Taylor’s Estate, 222 N.W. 
528, 176 Minn. 634 (foll In re Taylor’s 
Estate, 221 N.W. 64, 219 N.W. 153, 175 
Minn. 310 [appeal dism sub nom. 
Farmers Loan & Trust Co. v. Minne- 
sota, 49 S.Ct. 344, 279 U.S. 820, 73 L. 
Ed. 975])]; In re Phelps’ Estate, 168 
N.Y.S. 536, 181 App.Div. 82 [aff 165 
N.Y.S. 75, 100 Misc. 87]; In re Cros- 
by’s Estate, 148 N.Y.S. 1045, 85 Misc. 
679, 12 Mills 110; In re Wise’s Estate, 
146 N.Y.S. 789, 84 Mise. 663 [rev on 
other grounds 150 N.Y.S. 782, 165 App. 
Div. 420, 14 Mills 189]; In re Jones’ 
Estate, 394 P. 792, 147 Okl. 123; In re 
Easby’s Estate, 131 A. 652, 285 Pa. 60; 
Leigh’s Est., 22 Pa.Dist. 180, 40 Pa.Co. 
629; Hatfield’s Estate, 43 Pa.Co. 510. 

[a] Property held intangible.— 
State municipal bonds and_ liberty 
bonds of tke United States and super- 
visory district bonds of Mississippi 
are intangible property as respects 
transfer tax. In re Jones’ Estate, 294 
P. 792, 147 Okl. 123. ‘ 

[b] Choses in actions belonging to 
the estate of nonresident decedents 
are not taxable. In re Phipps, 28 N.Y. 
S. 330, 77 Hun 325 [aff 37 N.E. 823, 
143 N.Y. 641]; Del Busto’s Estate, 6 
Pa.Co..289. ‘ 

[c] Tbegacies—(1) <A residuary 
bequest by a resident testator to a 
nonresident who dies before the tes- 
tator’s estate is settled is not prop- 
erty of the nonresident located in the 
state so as to be taxable there. In 
re Phipps, 28 N.Y.S. 330, 77 Hun 325 
[aff 37 N.B. 823, 143 N.Y. 641]. But 
see In re Clinch, 73 N.E. 35, 180 N.Y. 
300 (holding residuary legacy from 
resident to nonresident who died be- 
fore his share was paid to him tax- 


able by the state on the doctrine of 
Blackstone vy. Miller, 23 S.Ct. 277, 188 
U.S. 189, 47 L.Ed. 4389, which case 
Was expressly overruled by Farmers 
Loan & Frust Co. vy. Minnesota, 50 
S.Ct. 98, 280 U.S. 204, 74 L.Hd...371; 65 
A.L.R. 1000). (2) Where, under 
agreement between nonresident ex- 
ecutors and legatees, executors were 
to hold assets as such, the nonresi- 
dent legatee’s right was a mere chose 
in action and not taxable, although 
stock in a New York bank was among 
the assets. In re Phelps’ Estate, 168 
N.Y.S. 536, 181 App.Div. 82 [aff 165 
N.Y.S. 75, 100 Mise. 87]. (3) Dis- 
tribution of stock in New York bank 
by foreign executors in specie after 
death of nonresident legatee does not 
render the stock taxable as part of 
the legatee’s estate. In re Phelps’ Es- 
tate, supra. 

42. See First Nat. Bank v. Maine, 
52 S.Ct. 174; Farmers Loan & Trust 
Co. v. Minnesota, 50 S.Ct. 98, 280 U.S. 
204. wad: Aulus pends, 165: Av. Res 1 00 
(where, in both cases, the question of 
business situs was reserved fot fu- 
ture consideration). 

43. In re Lewis, 52 A. 205, 203 Pa. 
211; Gulick’s Estate, 22 Pa.Dist. 249; 
Galli’s Est., 21 Pa.Dist. 763. But see 
Hatfield’s Est., 43 Pa.Co. 510 (holding 
that an agreement for direct distri- 
bution instead of circuitous distribu- 
tion through the domiciliary adminis- 
trator does not render intangible per- 
sonal property taxable which was not 
taxable at the time of death). 

[a] Tllustrations.—(1) Where the 
executor takes out ancillary letters 
and, with the acquiescence of the leg- 
atees, elects to have full distribution 
made in the state, of the fund which 
consists of intangible personalty own- 
ed by the nonresident decedent but 
held by an agent, resident within the 
state, with authority to invest and 
reinvest, the fund is subject to a col- 
lateral inheritance tax. In re Lewis’ 
Estate, 52 A. 205, 203 Pa. 211... (2) 
Tax is payable on estate of nonresi- 
dent whieh is payable to local lega- 
tees, but not on surplus going to for- 
eign executor. Gulick’s Hst., 22 Pa. 
Dist. 249. 

44. In re Gordon, 79 N.E. 722, 186 
N.Y. 471, 10 L.R.A.N.S. 1089; Matter 
of Horn, 78 N.Y.S: 1979, 39 Mise. 133, 
3 Mills 317; Matter of Abbett, 61 N. 
Y.S. 1067, 29 Misc. 567, 1 Mills 360. 
But see Lyall v. Lyall, L.R. 15 Eq. 1 
(holding succession duty payable on 


funds derived under marriage settle- 
ment, part of which consisted of an 
English insurance policy on life of 
husband who was domiciled abroad, 
he having transferred such policy to 
trustees domiciled in England in trust 
for the purposes of the marriage set- 
tlement). 

45. Matter of Gibbs, 113 N.Y.S. 
939,:60 Misc. 645, 6 Mills 596. 

Right of state to tax resident de- 
cedent’s interest in foreign partner- 
ie see supra § 2423 text and note 


46. See supra text and note 41. 

47. Inre Bijur’s Estate, 216 N.Y.S. 
523, 127 Mise. 206; In re Hanson’s Es- 
tate,..195 N.Y.S.. 255, 119 Mise? 100; 
Small’s Estate, 25 A. 23, 151 Pa. 1. 

[a] Partnership assets.—(1) Stock 
carried on partnership books to credit 
of partners in equal shares, but con- 
stituting no part of its assets, nor 
used as capital or security for loans, 
is not considered in fixing transfer 
tax. In re Bijur’s Estate, 216 N.Y.S. 
523, 127 Misc. 206. (2) A credit rep- 
resenting accrued profits, but not fur- 
nishing the basis for additional prof- 
its, is not an “interest in a partner- 
ship business’ within the state, sub- 
ject to Tax L. § 220 subd 2...In re 
Hanson’s Estate, 195 N.Y.S. 255, 119 
Mise. 100. (3) The value of the co- 
partnership good will, is excluded in 
fixing the transfer tax. In re Han- 
son’s Estate, supra. 

[b] In British Columbia partner- 
ship property which passes by tthe 
will of the deceased partner is sub- 
ject to an inheritance tax under the 
Succession Duty Act of British Co- 
lumbia, despite the fact that deceased 
was not domiciled in that province. 
Boyd v. Atty.-Gen., 54 Can.S.C. 532 
[afiy 23 Buc. A 77). 

48. In re Arbuckle’s Estate, 97 A. 
186, 252 Pa. 161. 

49. In re Arbuckle’s Hstate, su- 
ra. 

5 50. Tyler v. Dane County, Wis., 
289 F. 843 [error dism 45 S.Ct. 10, 266 
U.S. 637, 69 L.Ed. 481]. 

51. First Nat. Bank v. State of 
Maine, 52 S.Ct. 174 [rev 154 A. 103, 
130 Me. 123]. 

Situs of corporate stock see supra 
§ 2419 text and notes 21-31. 

52. First Nat. Bank v. Maine, 52:S. 
Ct. 174 [rev 154 A. 103, 130 Me. 123]. 

53. Cal.—McDougald v. Lilienthal, 
164 P. 387, 174 Cal. 698, L.R.A.1917F 
267; McDougald v. Low, 127 P. 1027, 
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banks located in the state, or on his beneficial cer- 
But in at least one 
jurisdiction it was held that stock of a domestic 
corporation, owned by a nonresident decedent, the 
certificates for which were held outside the state, 


tificates in a domestic trust.°® 


164 Cal. 107. 2 
Hawaii— Matter of Hall, 19 Hawaii 
531. 
Ill.—Peovle v. Griffith, 92 N.E. 3138, 
245 Ill. 532. 


Iowa.—In re Culver’s Estate, 123 N. 
W. 743, 145 Iowa 1, 25 L.R.A.N.S. 384. 

Md.—Northern Cent. Ry. Co. v. Fi- 
delity Trust Co., 136 A. 66, 152 Md. 
94, 60 A.L.R. 558. 

Mass.—Pratt v. Dean, 140 N.E. 924, 
246 Mass. 300; Kingsbury v. Chapin, 
82 N.E. 700, 196 Mass. 533, 13 Ann. 
Cas. 738; Moody vy. Shaw, 53 N.E. 891, 
173 Mass. 375; Greves v. Shaw, 53 
N.E. 372, 173 Mass. 205. 

Minn*—State v. Probate Court of St. 
ye ead County, 172 N.W. 318, 142 Minn. 
Neb.—Douglas County v. Kountze, 
121 N.W. 593, 84 Neb. 506. 

N.H.—Gardiner v. Carter, 69 A. 939, 
74 N.H. 507. 

N.J.—Security Trust Co. v. Ed- 
wards, 101:.A. 384, 90 N.J.Law 558, 
L.R.A.1917F 273 [rev 99 A. 133, 89 N. 
J:Law 396]; In re Elias’ Estate, 142 
A. 753, 103 N.J.Eq. 209. But see Moss 
v. Edwards, 84 A. 198, 83 N.J.Law 280 
(holding stock in a New Jersey cor- 
poration in the possession of, and be- 
longing to, a person domiciled in Con- 
necticut who died there intestate is 
not subject to the inheritance tax im- 
posed by Act May 15, 1894 (P. L. p 
318), as amended by Act of 1906 [P. 
L. p 432]); Dixon v. Russell, 76 A. 
982, 79 N.J.Law 490 [rev 73 A. 51, 78 
N.J.Law 490] (holding that the state 
was empowered to tax stock of a do- 
mestic corporation owned by a non- 
resident decedent, but that an amend- 
atory act purporting to do so was in- 
valid because the object of the act 
was not expressed in the title); Neil- 
son v. Russell, 71 A. 286, 76 N.J.Law 
655, 131 Am.S.R. 673, 19 L.R.A.N.S. 
887 [rev 69 A. 476, 76 N.J.Law 27] 
(where it was held that, under the 
New Jersey statutes, shares of stock 
in a New Jersey corporation, owned 
by a nonresident, were not taxable in 
New Jersey, even though it was as- 
sumed that such stock has a situs in 
tthe state). 

N.Y.—In re Palmer, 76 N.E. 16, 183 
N.Y. 238; In re Bushnell, 65 N.E. 
1115, 172 N.Y. 649; In re Newcomb, 
64. N.E. 1123, 172-N.Y. 608; In re 
Whiting, 44 N.E. 715, 150 N.Y. 27, 55 
Am.S.R. 640, 34 L.R.A. 232, 3 Ann. 
Cas. 173; In re Sack’s Estate, 250 N. 
Y.S. 113, 232 App.Div. 433 [aff 247 
N.Y.S. 189, 138 Misc. 806, and appeal 
Gism SL78 Neb. 183, 257) NOY. »53415 
Matter of Bushnell, 77 N.Y.S. 4, 78 
Appibivee 325" Fart’ 65° NB. PPTs lt 
N.Y. 649]; Matter of Newcomb, 76 
N.Y.S. 222, 71 App.Div. 606 [aff 64 
N.E. 1123, 172 N.Y. 608]; Matter of 
Chabot, 60 N.Y.S. 927, 44 App.Div. 
340 [aff 60 N.B. 598, 167 N.Y: 280]; 
In re Putnam’s Estate, 217 N.Y.S. 700, 
127 Mise. 799 [rev-on other grounds 
220 N.Y.S. 439, 220 App.Div. 34]; In 
re Lake’s Estate, 183 N.Y.S. 335, 112 
Misc. 681 [aff 185 N.Y.S. 936, 194 App. 
Div. 967 (aff 134 N.E. 546, 232 N.Y. 
501)]; Matter of Burden, 95 N.Y.S. 
972, 47 Misc. 329, 5 Mills 1; Matter 
of Cushing, 82 N.Y.S. 795, 40 Misc. 505, 


3 Mills 523; In re Ames’ Hstate, 141 
N.Y.S. 793; In re Leavitt, 4 N.Y.S. 
179. But see In re Gates’ Estate, 153 


N.E. 45, 243 N.Y. 193 (holding statute 
which seeks to tax stock owned by 
a nonresident decedent in foreign or 
domestic corporations, when proper- 
ty represented by such shares of 
stock consists of real property which 
is located wholly or partly within the 
state, neutralized by its limitation 
and therefore not to impose a tax on 
stock owned by a nonresident dece- 
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dent in a domestic corporation of 
the type specified). 

N.C.—State & City Bank & Trust 
Co. v. Doughton, 125 S.E. 621, 188 N.C. 
762. 

Pa.—Com. v. Johnson, 2 Pa.Dist.& 
Co. 111. But see Kintzing v. Hutch- 
inson, 14 F.Cas.No. 7,834, 7 Wkly.N.C. 
226 (holding that, under the Pennsyl- 
vania statute, stock of a Pennsylvania 
corporation owned by a nonresident 
decedent whose estate was adminis- 
tered without any resort to Pennsyl- 
vania, was not taxable in Pennsyl- 
vania). 

Va.—Commonwealth v. Huntington, 
138 S.E. 650, 148 Va. 97. 

[a] Locus of certificate.—The rule 
applied without regard to the place 
where the certificate was kept. Mc- 
Deugald v. Lilienthal, 164 P. 387, 174 
Cal. 698, L.R.A.1917F 267; In re Bron- 
son, 44 N.E. 707, 150 N.Y. 1, 55 Am.S. 
R. 632, 34 L.R.A, 238, 3 N.Y¥.Ann,Cas. 
167; In re Sack’s Estate, 250 N.Y.S. 
113, 232 App.Div. 433 [aff 247 N.Y.S. 
189, 138 Mise. 806, and appeal dism 
178 N.E. 783, 257 N.Y. 534]. 

[b] Bank stock.—Nonresident de- 
cedent’s stock ina state bank was held 
taxable. In re Culver’s Hstate, 123 N. 
W. 743, 145 Iowa 1, 25 L.R.A‘N.S. 384. 

[ec] Pledged stock.—Stock of a do- 
mestic corporation pledged by a non- 
resident decedent as collateral secu- 
rity for a loan was subject to a trans- 
fer tax on decedent’s death before re- 
demption. Security Trust Co. v. Ed- 
wards, 101 A. 384, 90 N.J.Law 558, L. 
R.A.1917F 273 [rev 99 A. 133, 89 N.J. 
Law 396]; In re Hallenbeck’s Estate, 
132° N.E. 131, 231 N.Y. 409. 

[d] Stock owned by partnership.— 
Shares held by deceased nonresident 
as surviving partner and as deceased 
partner’s sole executor and _ testa- 
mentary beneficiary were subject to 
an inheritance tax. In re Elias’ Es- 
tate, 142 A. 753, 103 N.J.Eq. 209. 

fe] Stock held by foreign trustee. 
—A resident decedent’s stock in a do- 
mestic corporation, although held by 
a foreign trustee, was taxable at the 
place of domicile of the corporation. 
Douglas County v. Kountze, 121 N.W. 
593, 84 Neb. 506. 

[f] Dual incorporation.—(1) Cor- 
porate stock belonging to a nonresi- 
dent was taxable under the inherit- 
ance laws of the state of the domicile 
of the corporation, although the cor- 
poration was .also incorporated: and 
doing business and owned property in 
other states. Northern Cent. Ry. Co. 
v. Fidelity Trust Co., 136 A. 66, 152 
Md. 94, 60 A.L.R. 558; Kingsbury v. 
Chapin, 82 N.E. 700, 196 Mass. 533, 13 
Ann.Cas. 738. (2) But in a proceed- 
ing for the assessment of a transfer 
tax on shares of a railroad company 
incorporated under the laws of sever- 
al states in which it operated its lines, 
only such proportionate part of the 
market value of the corporation’s 
stock consisting of a single issue was 
taxed in New Hampshire as the value 
of the franchises and property of the 
corporation situated there was of the 
total value of its franchises and prop- 
erty, wherever situated. Gardiner y. 
Carter, 69 A. 939, 74 N-H.' 507. °(3) 
Under Tax L. § 220, despite its amend- 
ment in 1919, shares of stock of the 
Boston & Albany Railroad Company 
and the Fitchburg Railroad Company, 
both doubly incorporated in New York 
and Massachusetts, should have their 
value apportioned for purposes of ap- 
praisal for transfer tax levy in New 
York, the tax not being due on the en- 
tire value of the _ shares. In re 
Greene’s Estate, 183 N.Y.S. 138, 115 
Mise. 704. 


lg] Statute constrned.—Stock in 
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was not taxable by the state of incorporation.’® In 
the case of foreign corporations, however, the gen- 
eral rule has always:been that-shares of stock in 
such a corporation, owned by a nonresident at the 
time of his death, are not taxable in the state,°’ al- 


a New Jersey corporation belonging 
toa testator domiciled in Monaco was 
not subject to the inheritance tax im- 
posed by the act of May 15, 1894 (P. 
L. p 318; 3 Gen.St. [1895] p 3339), 
providing that, on all property which 
shall be within this state transferred 
by inheritance, bequest, or devise, an 
inheritance tax may be imposed, as. 
the act applies to the general succes- 
sion to the whole estate, and not to 
the particular succession to a special. 
portion of the estate. Astor v. State, 
72 A, 78, 75 N.J.Hq. 303. 

54. Md.—State v., Dalrymple, 17 A. 
82, 70 Md. 294, 3 L.R.A. 372. 

Mass.—Greves v. Shaw, 53 N.E. 372, 
173 Mass. 205. 

Mich.—In re Stanton’s Estate, 195 
N.W. 1122, 142 Mich. 491. 

Minn.—State v. Probate Court of 
St. Louis County, 150 N.W. 1094, 128 
Minn. 371, L.R.A.1916A 901. 

N.Y.—In re Cushing’s Estate,’ 82 N. 
Y.S..795, 40 Misc. 505. 

[a] In Pennsylvania, in an early 
case, the laws of Pennsylvania were 
construed as not taxing shares. of 
stock, owned by nonresident dece- 
dents, in! national banks located in 
Pennsylvania. Kintzing v. Hutchin- 
son, 14 F.Cas.No. 7,834, 7 Wkly.N.C. 
(Pa.) 226. 

_ 55. In re Thorne’s Estate, 177 N.W. 
638, 145.Minn. 412 

[a]: Domestic trust shown.—Trust 
held to have a situs within the state 
where its principal place of adminis- 
tration is within the state, and the 
corpus of the trust is kept and man- 
aged therein, and its president, secre- 
tary, and _ office force are located 
therein, although, for convenience, 
some of its business is transacted in. 
another state, where two of the four 
trustees reside, even though the cor- 
pus consists in part of stock in for- 
eign corporations. In re Thorne’s Es- 
tate, 177 N.W. 638, 145 Minn. 412. — 

56. Newell v. Tremont Lumber 

Co., 109 So. 344, 161 La. 649, 
_[a] Shares must be physically with- 
in the state at the time inheritance 
accrued. Newell v. Tremont Lumber 
Co., 109 So. 344, 161 La. 649. 

Former rule as to situs of stock hbe- 
ing where certificates are physically 
located see supra § 2419 text and 
notes 25, 26. , 

57. People v. Blair, 115 N.E. 218, 
276 Ill. 623; People v. Dennett, 114 N. 
E. 493, 276 Ill. 48; State v. Walker, 
226 P. 894, 70 Mont. 484; In re James, 
38 N.E. 961, 144 N.Y. 6; Matter of 
Hillman, 101 N.Y.S. 640, 116 App.Div. 
186; Matter of Bishop, 81 N.Y.S. 
474, 82 App.Div. 112; In re Ames’ Es- 
tate, 141 N.Y.S. 798. See In re Mc- 
Mullen’s Estate, 192 N.Y.S. 49, 199 
App.Diy. 393 (holding that the stat-. 
ute under review did not contemplate: 
the imposition of a transfer tax on 
the stock of a foreign corporation 
owned by a nonresident decedent 
found in the state, but that it was 
a comprehensive scheme for taxing 
ali nonresident holders of the’ stock 
of a foreign corporation owning real 
estate situated in the state). 

_[a] Qlustration.—Bonds of a for- 
eign corporation issued through a 
trust company of the state to another 
foreign corporation in which nonresi- 
dent decedent owned stock, as pay- 
ment for the assets of the latter cor- 
poration, were not taxable. In re 
Hillman’s Estate, 101 N.Y.S. 640, 116 
App.Div. 186. 

[b] Pledged stock.—Shares of 
stock of a foreign corporation pledg- 
ed by a nonresident to domestic cred- 
itors are not subject to transfer tax. 
In re Ames’ Estate, 141 N.Y.S. 793. 

[ec] Necessity for consent of New 


For later cases, developments anid changes in the law see Annotations, same title and section number, 
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though the corporation does business and owns prop- 
erty located in the state,®* or even though the cer- 
tifieates are kept in the state for safe-keeping,5® 
and distribution to heirs resident in the state is 
made in ancillary administration in the state,®° ex- 


cept perhaps where such stock at 


nonresident owner’s death is employed in commercial 
transactions in the state so as to have a business 


situs there.® 
Shares in joint-stock company. 


that shares of stock owned by a nonresident decedent 


in a joint-stock association doing 


state and in other states are subject to a transfer 
tax to the extent of the proportionate amount of the 
total assets of the association located in the state.®2' 


[§ 2435] (c) Bonds, Mortgages, 


Indebtedness—aa. In General. Prior to the United 
States supreme court decisions,** there was a great 


York controller to  transfer.—L. 
(1896) p 872 ¢ 908 § 228, as amended 
by L. (1902) p 351 ¢ 101, require the 
consent of the controller to the trans- 
fer of stock held by a nonresident de- 
ecedent, unless sufficient funds are 
retained to pay taxes on account of 
the transfer. It was held, under this 
statute, that, stock in a foreign cor- 
poration owned by a nonresident be- 
ing nontaxable, a transfer in New 
York of such stock held by a nonresi- 
dent decedent did not require such 
eonsent. Dunham v. City Trust Co., 
86 N.E. 1123, 193 N.Y. 642. 

58. U.S—Rhode Island Hospital 
Trust Co. v. Doughton, 46 S.Ct. 256, 
270 U.S. 69, 70 L.Ed. 475, 43 A.L.R. 
1374 [rev 121 S.B. 741, 187 N.C. 263]. 

Idaho.—State v. Dunlap, 156 P. 
1141, 28 Idaho 784. 

Ill.— People v. Blair, 115 N.E. 218, 
276 Till. 623; People v. Cuyler, 114 N. 
E. 494, 276 Ill. 72; People v. Dennett, 
114 N.E. 493, 276 Ill. 43. 

Mass.—Welch v. Burrill, 111 N.E. 
774, 223 Mass. 87. 

Mont.—State v. Walker, 226 P. 894, 
70 Mont. 484. 

N.C.—Rotan v. State, 141 S.E. 733, 
L950 NC.5 291. 

Ok1.—In re Harkness’ Estate, 204 P. 
911, 83 Okl. 107, 42 A.L.R. 399. 

Wis.—Shepard vy. State, 197 N.W. 
344, 184 Wis. 88. 

[a] Ilustration.—An inheritance 
which consists of stock in a foreign 
corporation which is the owner of the 
stock.of another foreign corporation 
which is the owner of property in the 
state is not taxable therein. State v. 
Dunlap, 156 P. 1141, 28 Idaho 784. 

59. People v. Griffith, 92 N.E. 313, 
245 Ill. 582; Clark v. Stevens, 105 N. 
BE) 1055, 218 Mass. 292; Matter of 
James, 38 N.E. 961, 144 N.Y. 6; Cas- 
sidy v. Ellerhorst, 144 N.E. 252, 110 
‘OhioSt. 535, 42 A.L.R. 372 [aff 153 N. 
EB. 118, 20 OhioApp. 8]. 

60. In re Easby’s Estate, 131 A. 
652, 285 Pa. 60. 

61. Cassidy v. Ellerhorst, 144 N. 
EB. 252, 110 OhioSt. 535, 42 A.L.R. 372 
[aff 153 N.E. 118, 20 OhioApp. 8]. 
See also supra § 2433 text and note 
42, 

62. In re Willmer’s Estate, 138 N. 
Y.S. 649, 153 App.Div. 804 [aff 134 N.Y. 
S. 686, 75 Misc. 62, 8 Mills 522]. 

63. See cases infra notes 87—92. 

64. See infra text and notes 65-86. 

65. State v. Probate Court of St. 
Louis County, 210 N.W. 389, 168 Minn. 
508; State v. Probate Court of St. 
Louis County, 150 N.W. 1094, 128 
Minn. 371, L.R.A.1916A 901; State v. 
Bunce, 173 S.W. 101, 187 Mo.App. 
607; Fuller v. South Carolina Tax 
Commission, 121 S.E. 478, 128 S.C. 
bs 


4a] Test to determine taxability. 
—wWhether debts or evidences of debt 
owned by a nonresident decedent, the 
succession to which is governed by 
the laws of decedent’s domicile, may 
properly be regarded as subject to an 
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residents.®4 


the time of the 
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deal of confusing difference of opinion as to the tax- 
ability of debts and obligations belonging to non- 
In several jurisdictions under the laws 
as they were interpreted debts owed by a resident 
debtor to a nonresident decedent were taxable,*® 
especially if secured by a recorded mortgage on real- 
ty located within the state;** in other jurisdictions 
it was held that they were not taxable.** 


In some 


states it was held that notes owned by a nonresident 


It has been held 


business in the 


Notes, and Other 


at the time of his death were not taxable,°* even 
though secured by a mortgage on realty located in 
the state,®® and held in the state for collection;?° 
in other states they were taxable if payable by a res- 
ident;*1 in still other states, if the notes were kept 
in the state, they were taxable,7? but, if kept outside 
the state, they were not taxable;7* and in still other 
states they were taxable if secured by a lien on real- 
ty located within the state,’* especially if the notes 


| inheritance tax depends on the ques-} v. Mumford, 201 P. 588, 187 Cal. 228, 


tion whether ancillary administration 
may be compelled, or resort in some 
form to the laws of the latter state 
may be necessary, to secure recogni- 
tion and confirmation of the title 
transferred by the intestate laws of 
the state of the domicile, in order to 
complete the transfer and make ef- 
fectual the disposition of the property 
authorized by the law of the domicile. 
Fuller y. South Carolina Tax Commis- 
sion, 121 S.B. 478, 128 S.C. 14. 

66. In re Rogers, 112 N.W. 931, 149 
Mich. 305, 11: L.R.A.N.S. 1134, 119 
Am.S.R. 677. 

fa] Mortgage registered tunder 
Yorrens system.—In the province of 
Alberta, where a debt owned by a 
nonresident is secured by mortgage 
on real estate located therein, which 
mortgage is registered under the Tor- 
rens system, such mortgage has a 
situs in the province and is subject to 
an inheritance tax therein. Rex v. 
The Toronto General Trusts Corpora- 
a a 11 Alta.L. 138 [aff 56 Can.S.C. 


67. U.S.—Kintzing v. Hutchinson, 
ea F.Cas.No. 7,834, 7 Wkly.N.C. (Pa.) 
26. 

Cal.—Chambers v. Mumford, 201 P. 
588, 187 Cal. 228, 42 A.L.R. 342. 

Ill. People -v. Blair, 115 N.H. 218, 
276 Ill. 623. 

Iowa.—Gilbertson v. Oliver, 105 N. 
Wy 1002, 129 Iowa 568, 4 L.R-A.N.S. 
953. 

N.Y.—In re Scully’s Estate, 194 N. 
Y.S. 351, 118 Misc. 594. 

{a] Illustration.—Under Tax L. § 
220 subd 2, nonresident decedent’s 
elaim against her husband’s adminis- 
trator for the value of her interest in 
the husband’s estate, which had not 
been settled, and against which there 
were unpaid debts, was not subject 
to transfer tax. In re Scully’s Pstate, 
194 N.Y.S. 351, 118 Misc. 594. But see 
Matter of Clinch, 73 N.B. 35, 180 N.Y. 
300 (holding taxable a debt due a 
nonresident from a resident, the debt 
being the right to a legacy given by 
the will of a resident to a nonresi- 
dent who died before he received the 
legacy). 

68. Chambers v. Mumford, 201 P. 
588, 187 Cal. 228, 42 A.L.R. 342; Bliss 
v. Bliss, 109 N.E. 148, 221 Mass. 201, 
L.R.A.1916A 889; In re Estate of 
Wood, 27 OhioN.P.N.S. 323. 

[a] Partnership note.—A _ note, 
executed in Boston and made payable 
there by a partnership firm maintain- 
ing a home office in Boston and an 
office in New York to a_ partner 
domiciled in New York, is not sub- 
ject, on the death of the payee, to a 
succession tax. Bliss v. Bliss, 109 
N.H. 148, 221 Mass. 201, L.R.A.1916A 
889. 

{[b] Interest in proceeds.—An in- 
terest in the proceeds of a promissory 
note, being a mere chose in action, at- 
tends the person of the creditor and 
is taxable at his domicile. Chambers 


42 A.L.R. 342. 

69. Tax Commission v. Corwin, 168 
N.E. 390, 32 OhioApp. 503 [aff 172 N.E. 
379, 121 OhioSt. 606]. 


70. Tax Commission v. Corwin, 
supra. 
71. State v. Probate Court of St. 


Louis County, 210 N.W. 389, 168 Minn. 
508;° State, to Use of Knox County 
Collector v. Bunce, 173 S.W. 101, 287 
Mo.App. 607. 

72. Inre Tiffany’s Hstate, 128 N.Y. 
S. 106, 143 App.Div. 327 [aff 95 N.E. 
1140, 202 N.Y. 550 (aff sub nom. 
Wheeler v. Sohmer, 34 S.Ct. 607, 233 
U.S. 434, 58 L.Ed. 1030)]. 

[a] Tllustration. Promissory 
notes owned by a nonresident, and 
part of which were executed by 
nonresidents, and which were se- 
cured by property situated in an- 
other state but were, at the own- 
er’s death, and for some time prior 
thereto, in a safe deposit box in this 
state, were taxable under the transfer 
tax law. In re Tiffany’s Estate, 128 
N.Y.S. 106, 143 App.Div. 327 [aff 95 
N.E. 1140, 202 N.Y. 550 (aff sub nom. 
Wheeler v. Sohmer, 34 S.Ct. 607, 233 
U.S. 434, 58 L.Hd. 1030)]. 

73. In re. Meyer, 192 N.Y.S. 717, . 
117 Misc. 511. 

[a] Corporate notes.—Promissory 
notes of domestic corporations kept 
outside of the state were not taxable. 
el re Meyer, 192 N.Y.S. 717, 117 Misc. 
511. 

74, Hawkridge v. Burrill, 111 N.E. 
707, 223 Mass. 134; Kinney vy. Stevens, 
93 N.E. 586, 207 Mass. 368, 35 L.R.A. 
N.S. 784, Ann.Cas.1912A 902; In re 
Merriam, 111 N.W. 196, 147 Mich. 630, 
9 L.R.A.N.S. 1104, 118 Am.S.R. 561, 
11 Ann.Cas. 119. 

[a] Bule applied: (1) Where the 
notes were secured by mortgage on 
realty located within the state. Kin- 
ney v. Stevens, 93 N.E. 586, 207 Mass. 
368, 35 L.R.A.N.S. 784, Ann.Cas.1912A 
902. (2) Where the notes were se- 
cured by the assignment of an interest 
in a real estate trust holding realty 


in the state. Kinney y. Stevens, 
supra. 
{b] Reason for rule—As_ the 


mortgagee has the legal title of land 
mortgaged, and the mortgage thus 
has a local situs, the debt has a situs 
within the jurisdiction where the land 
lies, for the debt is a part of the mort- 
gage, and must exist to give it valid- 
ity; therefore notes which belonged 
to a nonresident testator, and are se- 
cured by mortgages on realty within 
the state, have a situs within the 
state, and are therefore property 
within the state subject to the suc- 
cession tax. Kinney v. Stevens, 93 
N.E. 586, 207 Mass. 368, 35 L.R.A.N.S. 
784, Ann.Cas.1912A-902. 

{c] Recorded mortgage.—Tax was 
held proper where the mortgage was 
recorded, even though both note and 
mortgage were held outside the state, 
In re Merriam, 111 N.W. 196, 147 Mich. 
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were payable by a resident of the state.7® 
case of bonds owned by a nonresident at the time of 
his death it was held in some states that they were 
not taxable;7® in other states it was held that, if 
they were kept without the state, they were not 
taxable,’7 even though they were secured by a mort- 
gage on realty located within the state,7® but, if 
they were kept within the state, they were taxable,*® 
even though secured by a mortgage on realty lo- 
If the bonds were those 
of a domestic corporation, it was held in some states 
that they were taxable whether they were found in 
or out of the state, and, if found in the state, wheth- 
er kept there for investment or for safe-keeping ;** 
in other states the bonds of a domestie corporation 
were taxable if physically present in the state;%? 
but, if they were physically located without the 
state, they were not taxable,** even though secured 
by a mortgage on realty located within the state.S* 
If the bonds were those of a foreign corporation, 
it was held in some states that they were taxable 


cated outside the state.®° 


630, 9 L.R.A.N.S. 1104, 118 Am.S.R. 
561, 11 Ann.Cas. 119. 

75. Chaffin v. Johnson, 204 N.W. 
424, 200 Iowa 89; Hesler v. State, 97 
A. 539, 128 Md. 228; State v. Jones, 
261 P. 356, 80 Mont. 574, 60 A.L.R. 
551. 

[a] Proceeds of notes.—Funds of 
a nonresident decedent, realized from 
mortgages and mortgage notes on 
lands in the state by an ancillary ad- 
ministrator, are subject to taxation. 
Ses v. State, 97 A. 539, 128 Md. 


76. See cases infra this note. 

[a] Bonds held not taxable: (1) 
Mortgage bonds bequeathed to resi- 
dent of state, Parke’s Hstate, 21 Pa. 
Dist. 657, 40 Pa: Co. 196; Hatfield's 
Estate, 43 Pa.Co. 510. (2) Bond se- 
cured by mortgage on realty in the 
state. Hatfield’s Hstate, supra; In re 
Davison, 34 Pittsb.Leg.N.S. (Pa.) 402. 
(3) Bonds of domestic corporation. 
Del Busto’s Est., 6 Pa.Co. 289. 

[b] Early federal case construed 
the laws of Pennsylvania as not tax- 
ing the bonds of a Pennsylvania cor- 
poration, owned by a nonresident 
decedent, whose estate was adminis- 
tered without any resort to Pennsyl- 
vania. Kintzing v. Hutchinson, 14 F, 
Cas.No. 7,834, 7 WkKly.N.C. (Pa.) 226. 

[e] Effect of ancillary adminis- 
tration.—Bonds of foreign corpora- 
tions were not taxable, even though 
distribution to heirs resident in the 
state was made in ancillary adminis- 
tration in the state. In re Easby’s 
Estate, 131 A. 652, 285 Pa. 60. 

77. In re Fearing’s Will, 93 N.E. 
956, 200 N.Y. 340; Matter of Preston, 
TINY. 9L,. 1) App. Dive 250: 

78. In re Fearing’s Will, 93 N.E. 
956, 200 N.Y. 340; Matter of Preston, 
78 N.Y.S. 91, 75 App.Div. 250. But see 
Matter of Clark, 9 N.Y.S. 444, 2 Con- 
noly Surr. 183 (holding bond secured 
by mortgage on realty located in the 
state taxable). 

79. Hopper v. Edwards, 96 A. 667, 
88 N.J.Law 471. 

80. Hopper v. Edwards, supra. 

81. People v. Griffith, 92 N.E. 313, 
2 Lome ood.” 

82. In re Clinch, 73 N.E. 35, 180 N. 
Y. 300; In re Whiting, 44 N.E. 715, 
150 N.Y. 27, 55 Am.S.R. 640, 34 L.R.A. 
Vise, WO CNT Cas. cletos 

[a] Bonds pledged as collateral.— 
Bonds and stocks of a domestic cor- 
poration belonging to a nonresident 
decedent, held in pledge as collateral 
by creditors in New York, being taxa- 
ble property in that state, are not tax- 
able under the transfer tax law before 
the debts are paid. Matter of Pull- 
man, 62 N.Y.S. 395, 46 App.Div. 574. 

83. Walker v. People, 171 P. 747, 
64 Colo. 1438, 8 A‘L.R.0°855j;0°%ln” re 
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In the 


state owned by 


Ward’s Estate, 157 N.W. 1076, 133 
Minn, 117, L.R.A.1916E 1288; .In re 
Bronson, 44 N.E. 707, 150 N.Y. 1, 55 
AM Sok, Oo, 04 Libis As 208) 0) SINAN 
Ann.Cas. 167; In re Meyer, 192 N.Y.S. 
717, 117 Mise. 511; Commonwealth v. 
Huntington, 138 S.E. 650, 148 Va. 97. 

[a] Bonds not interest in corpo- 
rate property.—Even if the bonds 
were secured by a mortgage or other 
lien on the corporation’s real property, 
the lien would be merely a further se- 
curity, and the holders would have 
no interest in the realty, unless the 
bonds could not be satisfied from the 
proper funds. In re Meyer, 192 N.Y.S. 
TAT. DA MASes bill: 

84. Walker v. People, 171 P. 747, 
64 Colo. 143, 8 A.L.R. 855; Fuller v. 
South Carolina Tax Commission, 121 
S.H. 478, 128 S.C. 14. 

[a] Part only of mortgaged realty 
in state.—(1) Where obligation of a 
railroad organized under the laws of 
the state is secured by mortgage of 
real property within the state and a 
larger portion in other states, the fact 
that the mortgage covers property 
within the state does not give it situs 
supporting a succession tax. In re 
Ward’s Hstate, 157 N.W. 1076, 133 
Minn. 117, L.R.A.1916E 1288. (2) 
Bonds of a railroad, secured by a 
mortgage covering all of its property 
in North and South Carolina, payable 
in New York, purchased and kept 
there, and owned by a person dying a 
resident in New York, are not taxable 
under Inheritance Tax Law § 1, au- 
thorizing an inheritance tax, on the 
transfer by will or intestate law of a 
nonresident’s property within the 
state. Fuller v. South Carolina Tax 
Commission, 121 S.E. 478, 128 S.c. 14, 

85. Matter of Morgan, 44 N.E. 
112650 1500 N.Y. 35; “3 AnniCas: eh75; 
In re Whiting, 44 N.E. 715, 150 N.Y. 
27, 55 Am.S.R. 640, 34 L.R.A. 232, 3 
Ann.Cas. 173; In re Ames’ Hstate, 141 
N.Y.S. 7938. Contra In re James’ Es- 
tate, 38 N.E. 961, 144 N.Y. 6; In re 
Gibbes’ Estate, 83 N.Y.S. 53, 84 App. 
ene 510 [aff 68 N.E. 1117, 176 N.Y. 

86. In re McCahill’s Estate, 153 P, 
930, 171 Cal. 482; Cassidy v. Hller- 
horst, 144 N.E. 252, 110 OhioSt. 535, 
42 A.L.R. 372. 

[a] Bonds inadvertently left in 
state.—Bonds owned by a nonresident 
and inadvertently left in California 
by him when returning hastily home 
on account of serious illness, where 
he died, are not subject to an in- 
heritance tax under the inheritance 
tax laws. In re McCahill’s Estate 
153 P9305 171 Cal, -482) 

[b] Making of inventory.—Listing 
by the administrator of a foreign de- 
cedent’s bonds, temporarily left in 
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if kept within the state,*® but in other states it 
was held that they were not taxable, even though 
kept within the state.*® 
definitely settled that a debt due from a resident to 
a nonresident is not taxable,8? nor are bonds owned 
by a nonresident at the time of his death, wherever 
they are-held or deposited,®* nor notes owned by a 
nonresident at the time of his death, whether they 
are payable by a resident or a nonresident,*® even 
though kept in the state,®° or secured by a lien on 
lands located in the state.®* 
of a state to’ tax either the interest which a mort- 
gagee as such may have in lands lying therein, or the 
transfer of that interest, was expressly not includ- 
ed within the scope of its decision by the United 
States supreme court.°®? 

Bank deposits. Formerly, under the laws as they 
were then interpreted, an inheritance, succession, or 
transfer tax was imposed on bank deposits in the 


Now, ‘however, the rule is 


However, the right 


a nonresident at the time of his 


death,®* but the principles announced by the United 


California, in his inventory in the 
state, and proceedings of the Califor- 
nia court, taking jurisdiction for ad- 
ministration and distribution, are not 
conclusive that the bonds were prop- 
erty within the state within the pur- 
view of inheritance tax law. In re 
McCahill’s Estate, 153 P. 930, 171 Cal. 
482. 

87. Beidler v. South Carolina Tax 
Commission, 51 S.Ct. 54, 282 U.S. 1, 
75 L.Ed. 131 [rev 160 S.H. 264, 162 
S.C. 447]; Farmers Loan & Trust Co. 
v. Minnesota, 50 S.Ct. 98, 280 U.S. 204, 
74 L.Ed. 371, 65 A.L.R. 100 [rev sub 
nom. In re Taylor’s Estate, 222 N.W. 
528, 176 Minn. 634 (foll In re Tay- 
lor’s Estate, 221 N.W. 64, 219 N.W. 153, 
175 Minn. 310 [appeal dism sub nom. 
Farmers Loan & Trust Co. v. Minne- 
sota, 49 S.Ct. 344, 279 U.S. 820, 73 L. 
Ed. 975]) 1]. 

[a] MDustration.—South Carolina 
corporation’s indebtedness to nonresi- 
dent stockholder for advances and 
dividends is not subject to South Caro- 
lina inheritance tax. Beidler v. South 
Carolina Tax Commission, 51 S.Ct. 54, 
282 U.S. 1, 75 L.Ed. 131 [rev 160 S.E. 
264, 162 S.C. 447]. 

88. Baldwin v. State of Missouri, 
50. S.Ct. 436, 281 U.S. 586, 74 L.Ed. 
1056, 72 A.L.R. 13803 [rev 19 S.W. (2d) 
ienaae Mo. 207]. 


Baldwin v. State of Missouri, 


supra. 

90. Baldwin v. State of Missouri, 
supra 

91. Baldwin v. State of Missouri, © 
supra 

92. Baldwin v. State of Missouri, 
supra. 

93. Colo.—In re Waldron’s Estate, 


267 P. 191, 84 Colo. 1. 

‘Ill.—People v. Griffith, 92 N.E. 313, 
245 Ill. 532. 

Iowa.—Hoyt v. Keegan, 167 N.W. 
521, 183 Iowa 592. Contra Gilbertson 
v. Oliver, 105 N.W. 1002, 129 Iowa 
568, 4 L.R.A.N.S. 953. 

La.—Succession of Page, 89 So. 876, 
149 La. 623. 

N.Y.—In re Blackstone, 64 N.E. 
1118, 171 N.Y. 682; Matter of Houday- 
er, 44 N.E. 718, 150 N.Y. 37,55 Am.S.R. 
642, 34 L.R.A. 285, 55 Am.S.R. 642, 
3_N.Y.Ann.Cas. 176; In re Romaine, 
27 N.E. 759, 127 N.Y. 80, 12 L.R.A. 401; 
In re Fearing’s Estate, 123 N.Y.S. 396, 
138 App.Div. 881 [aff 93 N.E. 956, 200 
N.Y. 340]; Matter of Daly, 91 N.Y.S. 
858, 100 App.Divy. 373 [aff 74 N.E. 1116, 
182 N.Y. 524]; In re Scott’s Estate, 
222 N.Y.S. 515, 129 Misc. 625; Matter 
of Burr, 38 N.Y.S. 811, 16 Misc. 89; 
In re Myers’ Hstate, 129 N.Y.S. 194; 
Matter of Clark, 9 N.Y.S. 444, 2 
ConnolySurr. 183. Contra Matter of 
Leopold, 71 N.¥.S. 1032, 35 Misc. 369, 
2 Mills 281; Matter of Bentley, 66 N. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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States supreme court®* have so changed the rules 
as to the situs of intangibles that now it is held that 
a state is not authorized to impose such a tax on a 
nonresident’s bank deposits in the state.?5 


[§ 2436] bb. Public Securities. 


merly the rule in several jurisdictions was other- 
wise,°® now in conformity with the United States 
supreme court decisions the rule in all states is that 
public securities owned by a nonresident decedent 
are not within the state so as to be taxable therein 
whether such securities are issued by the state or 
its municipalities,°* or whether they are issued by 
municipalities outside the state, they being physiecal- 
ly within the state;°8 nor do United States bonds 
owned by a nonresident decedent, but physically 


Y.S.-95, 31 Misc. 656, 1 Mills 556. 

Pa.—Curran’s Est., 22 Pa.Dist. 300. 
Contra Allen vy. Philadelphia Sav. 
Fund Soe., 1 F.Cas:No. 234, 14 Phila. 
(Pa.) 408, 7 Wkly.N.C. (Pa.) 231. 

[a] Deposits lkeld taxable: (1) 
Deposit evidenced by a negotiable cer- 
tificate of deposit kept by deceased in 
his possession. Hoyt v. Keegan, 167 
N.W. 521, 183 Iowa 592. (2) Deposit 
in checking account. In re Waldron’s 
Estate,’ 267-P! 191) .84-Colow 4.) (3) 
Savings deposit represented by a pass 
book in possession of deceased. Hoyt 
v. Keegan, supra. 

{[b] Length of time amount on de- 
posit.—Where money is on deposit in 
this state for nearly two months be- 
fore the death of the owner, it is sub- 
ject to a transfer or inheritance tax, 
as against the objection that, being in 
the state only for investment, it was 
not subject to the tax. In re Myers’ 
Estate, 129 N.Y.S. 194. 

[ce] “Physically” construed.—The 
expression “physically in the state of 
Louisiana” means “actually in the 
state of Louisiana” as distinguished 
from personal property that is only 
constructively or fictitiously here, un- 
der the doctrine, Mobilia sequuntur 
personam. 
876, 149 La. 623. 

94 Farmers Loan & Trust Co. v. 
Minnesota, 50 S.Ct. 98, 280 U.S. 204, 
74 L.Ed. 371. 

95. Baldwin v. State of Missouri, 
50 S.Ct. 436,-281 U.S. 586, 74 L.Ed. 
1056, 72 A.L.R. 1303 [rev 19 S.W.(2d) 
732, 323 Mo. 207]; Guaranty Trust 
Co. of New York v. State, 172 N.E. 
674, 36 OhioApp. 45; In re Non-Resi- 
dent Decedents’ Bank Deposits, 29 Pa. 


Dist. 589; In re Bank Deposits, 29 Pa. 
Dist. 105. 
96. In re Waldron’s Estate, 267 P. 


191, 84 Colo. 1; Bliss v. Bliss, 109 N. 
eee 148, 221 Mass. 201, L.R.A.1916A 

[a] United States bonds, physical- 
ly in the state at the time of the death 
of a nonresident owner, have been 
held taxable. In re Waldron’s Estate, 
267 P. 191, 84 Colo. 1. 

[b] State bond.—A bond of the 
commonwealth registered as required 
by Rev. L. c 6 § 74, and owned by a 
nonresident, has been held, on the 
owner’s death, subject to a succession 
tax. Bliss v. Bliss, 109 N.E. 148, 221 
Mass. 201, L.R.A.1916A 889. 

97. Farmers’ Loan & Trust Co. v. 
State of Minnesota, 50 S.Ct. 98, 280 
US. 204, 74 L.Ed. 371, 65 A.L.R. 1000 
{rev sub nom. In re Taylor’s Estate, 
222 N.W. 528, 176 Minn. 634 (foll In re 
Taylor’s Estate, 221 N.W. 64, 219 N. 
W. 153, 175 Minn. 310 [appeal dism 
sub nom. Farmers’ Loan & Trust Co. 
v. State of Minnesota, 49 S.Ct. 344, 279 
U.S. 820, 73 L.Ed. 975])]; Kintzing v. 
Hutchinson, 14 F.Cas.No. 17,834, 7 
Wkly.N.C. (Pa.) 226; Tax Commis- 
sion of Ohio v. Farmers’ Loan & Trust 
Co. of New York City, 164 N.E. 423, 
119 OhioSt. 410, 60 A.L.R. 546; In re 
Jones’ Estate, 294 P. 792, 147 Okl. 123. 

98. Cassidy v. Ellerhorst, 144 N.E. 
252, 110 OhioSt. 535, 42 A.L.R. 372 
{aff 153 N.E, 118, 20 OhioApp. 8]; In 


Succession of Page, 89 So. | 
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Although for- 


Re ones Estate, 294 P. 792, 147 Okl. 


99. Baldwin v. State of Missouri, 
50 S.Ct. 4386, 281 U.S. 586, 74 L.Ed. 
1056, 72 A.L.R. 1303 [rev State v. 
Baldwin's Estate, 19 S.W.(2d) 732, 323 
Mo. 207]; In re Whiting, 44 N.E. 715, 
150 N.Y. 27, 55 Am.S.R. 640, 34 L.R.A. 
232, 3 Ann.Cas. 173; Cassidy v. Eller- 
horst, 144 N.E. 252, 110 OhioSt. 535, 
a2 AckiRe Vote lait: | 153° =N. bs 118) 20 
TENCADD: 8]; Orcutt’s Appeal, 97 Pa. 

1.9. 


1. Cassidy v. Ellerhorst, 144 N.E. 
252, 110 OhioSt. 535, 42 A.L.R. 372 [aff 
153 N.E. 118, 20 OhioApp. 8]. See also 
supra § 2433 text and note 42. 

2. Question as to business situs 
reserved by United States supreme 
cr see supra § 2433 text and note 
Taxation of nonresident’s interest 
in partnership property generally see 
supra § 2433 text and notes 46—49. 

3. See statutory provisions; 
cases infra this note. 

{a] Evidence held insufficient.— 
Evidence has been held not to author- 
ize finding that indebtedness from 
South Carolina corporation to nonresi- 
dent stockholder had business situs in 
South Carolina, so as to authorize in- 
heritance tax thereon. Beidler v. 
South Carolina’ Tax Commission, 51] 
S.Ct. 54,282: UIS::1,°75 L. bd. 131. 

[b] Property held within terms of 
statute: (1) Advances by a nonresi- 
dent to a resident banking partner- 
ship of which he was a member, which 
were used in the business. In re 
Henry’s Estate, 142 N.E. 586, 237 N.Y. 
204. <3) Money which a partner 
loaned to the firm, and on which he 
received such profits as were earned 
by the firm. In re Probst’s Estate, 82 
N.Y.S. 396, 40 Mise, 4381. (3) Profits 
from domestic partnership due but 
not withdrawn by deceased, a nonresi- 
dent. In re Du Bois’ Estate, 163 N.Y. 
S. 668, 99 Misc. 219. (4) Stocks and 
bonds deposited in a bank as collater- 
al for a loan, the proceeds of which 
were used in a nonresident’s business, 
in the state, of selling theater tickets. 
In re Tyson’s Estate, 184 N.Y.S. 398, 
113 Misc. 306. 

[ec] Property held not invested in 
business: (1) Balance due on note 
representing actual consideration for 
the sale of decedent’s business in Chi- 
cago. In re Tolman’s Bstate, 172 N.Y. 
S:~ 294, 104. Mise. 696. (2) The 
amount of a personal loan represent- 
ed by a note given in Chicago. In re 
Tolman’s Estate, supra. (3) The 
good will of a business of a nonresi- 
dent decedent. In re Tyson’s Estate, 
184 N.Y.S. 398, 113 Misc. 306. 

{[d] Bank deposit.—Where non- 
resident left within the state moneys 
amounting to twenty-five thousand 


and 


dollars, one fourth of which con- 
stituted a chattel mortgage loan 
account, that part was subject to 


transfer tax, and the balance, used for 
personal expenses and investments, 
was exempt. In re Tolman’s Estate, 
172 N.Y.S. 294, 104 Misc. 696. 

[e] Capital in commission busi- 
ness.—Where decedent was engaged 
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within the state, have a situs therein so as to be tax- 
able there,®® unless such property is utilized in 
commercial transactions within the state.t 

[§ 2437] (4) Capital Invested by Nonresident 
Doing Business within State.2_ In some jurisdictions 
an inheritance, succession, or transfer tax is imposed 
on capital invested in business in the state by a non- 
resident doing business in the state either as prin- 
cipal or partner.* 
for his property to be taxable the nonresident must 
not only have capital invested in business within the 
state, but concurrently therewith must have been 
doing business in the state. Whether or not a per- 
son is doing business within the state is dependent 
on the facts as disclosed in each particular case.® 


Under such a statute in order 


in a commission business, the tax on 
his capital invested in such business 
should be based on the actual capital 
invested, and should not include a 
sum owed for farm produce grown 
on his farm in South Carolina. In re 
Voorhees’ Estate, 165 N.Y.S. 537. 

4 In re Green’s Estate, 131 N.E. 
900, 231 N.Y. 237; In re Ogden’s Es- 
tate, 170 N.Y.S. 630, 103 Misc. 529. 

5. In re Green’s Estate, 131 N.H. 
9.007 234d 9N. YY. 237: ! 

[a]. Evidence held insufficient.— 
(1) Where a nonresident of large 
wealth organized a corporation to re- 
lieve her of some of her business, and 
transferred to it, on credit, a con- 
siderable amount of securities, and it 
engaged in the purchase and sale of 
securities, making investments, loan- 
ing money, ete., and treated the se- 
curities received from its organizer 
as its property, and distributed the 
profits as dividends, and did not act 
as her agent, and the organizer by 
transfer or gift disposed of all but 
a controlling interest in the capital 
stock, the nonresident was not doing 
business in the state in connection 
with such corporation. In re Green’s 
Hstate; 138i N.B.. 1900; 23d Neve eZ oie 
(2) Where a nonresident organized 
a corporation whose stock was held 
in her interest for. the purpose’ of 
taking over mortgages belonging to 
her which were in default, and trans- 
ferred such mortgages to the corpo- 
ration, which foreclosed some of them 
and held others at the time of her 
death, and the nonresident also ad- 
vanced cash to the corporation, she 
was not doing business in the state. 
In re Green’s Estate, supra. (3) 
Where a nonresident deposited money 
in a Savings bank or trust company 
and received allowances and credit by 
the depositary of interest thereon, 
that does not constitute the depositor 
one engaged in doing business within 
the state, In re Green’s Estate, supra. 
(4) Where a nonresident made a 
loan to a copartnership in the state, 
of which he was not a member, the 
loan bearing six per cent interest, he 
was not “doing business in the state 
either aS member or partner.’’ In re 
Colt’s Estate, 211 N.Y.S. 541, 125 Misc. 
373. 

[b] Evidence held material.— 
Whether a corporation organized by 
a nonresident to relieve her of some 
of her business was subjected to the 
franchise tax imposed by Tax L. §§ 
181, 182, although not determinative, 
is a circumstance for consideration in 
connection with the facts as to the 
corperation’s powers and business in 
determining whether the nonresident 
was doing business in the state. In 
re Green’s Estate, 131 N.E. 900, 231 
Navn, 2317; 

[ec] Stock exchange seat of dece- 
dent is not taxable, where decedent 
had retired from business as stock- 
broker, traded on stock exchange 
through another member thereof, and 
hence was not engaged in business at 
time of death. In re Ogden’s Estate, 
170 N.Y.S. 680, 103 Misc. 529. 
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Removal from state in anticipation of death. 
Where notes owned by a nonresident and secured by 
mortgages on realty located in the state are given a 
business situs in the state, their removal to an- 
other state just prior to the owner’s death for the 
purpose of evading the state inheritance tax will 
not be effective to change their situs so as to defeat 
the tax.® 

[§ 2438] (5) Property Held by Trustee.’ Intan- 
gible personal property held in trust by a resident 
trustee for a nonresident beneficiary is taxable, if 
at the time of his death the nonresident beneficiary 
has no control over the trust,® but, if such benefi- 
ciary is able to terminate the trust or change its 
terms, it is not taxable.® Also, if, at the time of his 
death, a nonresident’s interest in property held by 
resident trustees consists of a right to an accounting 
for his share of the property, such interest is not 
taxable by the state, even though the trustees later 
decide to distribute the property in kind.1° 

[§ 2439] (6) Effect of Payment of Taxable Trans- 
fers from Property outside State. Where part of a 
nonresident testator’s estate is located in a foreign 
state and part here, if the executor pays all tax- 
able legacies from the foreign estate’ the local es- 
tate is freed thereby from the burden of the succes- 
sion tax.t+ In such ease the executor has the sole 
right to determine whether such legacies are to be 
paid out of the assets located in the foreign coun- 
try or out of-those within this state.” 

[§ 2440] (7) Effect of Appropriation of Assets 
within State to Payment of Debts or Exempt Shares. 
The personal representative of a nonresident dece- 
dent by election to appropriate the assets within the 


TAXATION 


[§§ 2437-2441 


property within the state of decedent’s domicile,’ 
or to the payment of distributive shares which are 
exempt from the tax instead of to the payment of 
taxable distributive shares,!4 cannot relieve the 
property from liability to the state inheritance tax 
attaching to the property on the death of decedent. 
On the other hand, no tax is payable on the prop- 
erty of a nonresident situated within the state where 
it appears that his indebtedness to resident credi- 
tors is in excess of the value of the property with- 
in the state;15 and the fact that the ancillary ex- 
ecutor has brought money from out of the state 
for the payment of the debts, so that assets within 
the state could be transmitted to be administered 
at the domicile of decedent, will not alter the rule.+® 

[§ 2441] 3. Mode and Time of Transfer*—a. 
Transfer or Devolution on Death—(1) In General. 
Statutory provisions which impose a tax in respect 
of property which shall pass by will or by the intes- 
tate laws mean to pass by virtue and force of the 
law governing testate or intestate succession.17 The 
words “intestate laws,” as used in the foregoing and 
similar statutory provisions, refer to the statutes 
governing the descent and distribution of a dece- 
dent’s property,!® those laws which govern’® or 
provide and prescribe?° the devolution of estates of 
persons dying intestate; similarly, a statute impos- 
ing a tax on property which shall pass “by the laws 
regulating intestate succession” means a succession 
by the laws regulating the descent and distribution 
of intestate property.? According to some cases, 
the words “intestate laws,” as used in the statutory 
provision here considered, include all rules of the 
common law?? and all statutes?* applicable to in- 


state to the payment of debts, to the exemption of | testate estates in the particular state in which the 


6 In re Adams’ Estate, 149 N.W. 
531, 167 Iowa 382, L.R.A.1915C 95. 

7. Taxability of: 

Trust fund created by donor, resident 
of state at time trust was created, 
but nonresident at time of his death 

see supra § 2429, 

Trust interest of resident cestui que 

trust see supra § 2429. 

8. In re Hostetter’s Estate, 109 A. 
920, 267 Pa. 198. See also Barclay’s 
Trustee v. Commonwealth, 161 S.W. 
510, 156 Ky. 455, 51 L.R.A.N.S. 232 
(holding that, where a nonresident 
trustee took possession of the donor’s 
estate, consisting solely of personalty, 
and agreed to manage and control it 
during the donor’s lifetime and pay 
her the income therefrom, and on her 
death to pay the principal either to 
her heirs at law or to the beneficiaries 
named in her will, the actual situs of 
such property was in the state, and it 
was taxable under the laws thereof 
without regard to where the donor 
was domiciled at the time of her 
death). 

9. In re Countess de Noailles’ Es- 
tate, 84 A. 665, 286 Pa. 213, 46 L.R.A. 
N.S. 1167. 

- 10. In re Phelps’ Hstate, 165 N.Y.S. 
75, 100 Mise. 87. g 
Syreat of James, 38 N.E. 961, 


12. Matter of James, supra. 

13. Kingsbury v. Chapin, 82 N.E. 
700, 196 Mass. 533, 13 Ann.Cas. 738: 

[a] Property available to pay 
debts.—Only a proportional part of 
the property in the state may be used 
in paying debts, the balance being sub- 
ject to the tax. Kingsbury v. Chapin, 


82 N.H. 700, 196 Mass. 538, 13 Ann. 
Cas. 738. : i 
14. Tilford y. Dickinson, 75 A. 574, 


79 N.J.Law 302 [rev.on other grounds 
79 A. 1119, 81 N.J.Law 576]; In re 
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Ramsdill, 83 N.E. 584, 190 N.Y. 492, 
18 L.R.A.N.S. 946. Compare In re 
McEwan’s Estate, 101 N.Y.S. 733, 51 
Misc. 455, 5 Mills 513 (holding that 
the executor of a nonresident decedent 
had the right to apply the assets in 
the state to legacies which were not 
taxable under the law of the state, or 
were taxable at one per cent, and to 
pay legacies taxable at a higher rate 
from the assets situated outside the 
state); Memphis Trust Co. v. Speed, 
88 S.W. 321, 114 Tenn. 677 (holding 
that, where a nonresident died pos- 
sessed of-personal property in Ten- 
nessee which was a part of the resi- 
due of his estate, one half of which.he 
bequeathed to his widow, and she 
elected to take her half in kind from 
the property in Tennessee, it was not 
taxable); In re Clark, 80 P. 267, 387 
Wash. 671 (holding that, where, un- 
der the statute, the tax is payable 
out of the legacies and is chargeable 
to individual legatees, if that part of 
a nonresident’s estate situated outside 
the state is used to pay legacies to 
legatees who, under the statute, are 
taxed a higher rate than the rate 
taxed the legatees who took their 
legacies from the property in the 
state, the property in the state is tax- 
able only at the rate applicable to 
those who actually received the prop- 
erty in the state). . 

[a] TIlustration.—An administra- 
tor of a nonresident intestate, leaving 
him surviving a brother and nieces 
and nephews, cannot, by election to 
appropriate all the assets situate 
within the state to the payment of the 
distributive share of  intestate’s 
brother, avoid paymient of the inherit- 
ance tax, on the distributive share of 
the nieces and nephews, since under 
the laws of intestacy a distributee 
takes an undivided interest in the 
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whole estate. In re Ramsdill, 83 N.E. 
584, 190 N.Y. 492, 18 L.R.A.N.S. 946 
[dist In re James, 38 N.E. 961, 144 
NY 6a 

15. Matter of Grosvenor, 108 N.Y. 
S. 926, 124 App.Div. 331. 

16. Matter of Grosvenor, supra. 
See also McCurdy v. McCurdy, 83 N.E. 
881, 197 Mass. 248, 16 L.R.A.N.S. 329, 
14 Ann.Cas. 859 (holding that ancil- 


lary executors cannot be compelled, - 


for the purpose of increasing the 
amount subject to the tax, within the 
jurisdiction, to bring the proceeds of 
personal estate from the place of 
domiciliary administration to pay 
debts of resident creditors secured by 
a mortgage on land within the state, 
so that the land may be freed from 
encumbrance). : 

17. In re Kennedy’s Estate, 108 P. 
280, 157 Cal. 517, 29 L.R.A.N.S. 428; 
In re, Joyslin’s Hstate, 56 A. 281, 76 


18. In re Rogers’ Estate, (Mo.) 250 
S.W. 576; In re’ Starbuck’s Estate, 
122 N.Y.S. 584, 187 App.Div. 866; In 
re Green’s Estate, 124 N.Y.S. 863, 68 
Mise. 1 [aff 129 N.Y.S. 54, 144 App. 
Div. 232]. 

19. People v. Richardson, 109 N.B. 
1038, 269 Ill. 275; Billings y. People, 
59 NEL O798)) 189) T4272 hate ee Sore 
272, 188 U.S. 97, 47 L.Ed. 400]; In re 
Rogers’ Estate, (Mo.) 250 S.W. 576. 

20. Kohny vy. Dunbar, 121 P. 544, 
at sean aoee ey eee 1107, Ann. 

as. : ; n re Lackman 
OhioN.P.N.S. 387, Cree 

F ttorney-General v. Clark, 110 
N.E, 290, 222 Mass. 291, L.R.A.1916C 
Ee acetate 119. 

¢ eople v. Richardson, 109 N.E, 
1033, 269 Ill. 275; Billings ‘vy. People, 
59 N.E. 798, 189 Ill. 472 [aff 23 S.ct 
eee es Sarg 974 aM L.Ed. 400]. 

I eople v. Richardson, 109 N.E. 
1033, 269 Ill. 275. > 


‘For later cases, developments and changes in the law see Annotations, same title and Section number. 
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tax statute is operative; but there is authority for 
the view that a statute imposing a tax on property 
which shall pass “by the laws regulating intestate 
succession” does not include the succession of prop- 
erty which passes under the rules of the common 
law.?* It has been held that income which passes 
to the beneficiary of an irrevocable trust during 
the life of the donor or creator of the trust is noi 
subject to a transfer tax.2® 

[§ 2442] (2) Necessity that Estate or Interest 
Pass from Decedent. In general, the estate or inter- 
est to be taxed must pass directly from the dece- 
dent to the beneficiary,?® or at most through the 
intervention of a trustee charged with a positive 
duty in regard to it and not with a mere discre- 
tion;** and this rule applies in respect of a will 
which purports to transfer property of which the 
testator does not have the power to dispose by will.?8 
A transfer of property which is actually effectuated 
by a particular will is, however, usually taxable as 
a transfer under such will.2° So also, a transfer 
which is actually effectuated by the intestate laws 
may be taxable notwithstanding the actual delivery 
to the transferee is made by a trustee, who holds the 
property in trust on decedent’s death, instead of by 


an administrator.?° 
Adjustment between beneficiaries or persons in- 


[a] Statute of escheat (1) is a 
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ported to give the property which re- 
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terested in estate. Usually the passing or transfer 
of property pursuant to the adjustment of a dece- 
dent’s estate between the beneficiaries or other per- 
sons interested in the estate does not constitute a 
basis for taxation.*4 On the other hand, such an 
adjustment or settlement does not prevent the im- 
position of a tax where there is actually a transfer 
from decedent which, as such, is subject to a tax,?? 
and this rule applies in respect of property which 
the transferee pays over or relinquishes pursuant to 
the adjustment or settlement.?? 

Settlement or prevention of will contest.24 It has 
been held or recognized, under statutes imposing an 
inheritance or transfer tax in respect of property 
passing, or a transfer of property, by will or by 
intestate laws or laws regulating intestate succes- 
sion, that the paying over or transfer of property 
to a contestant in settlement of, or to prevent, the 
contest of a will is not a transfer or passing from 
decedent and that no tax is payable in respect there- 
of,°° and in this connection the view has been taken 
that such a statute refers to the terms of a will as 
written and not as changed by any agreement for. 
compromise*® even when the compromise is ap- 
proved by court,** whether or not such compromise 
is within a statute making provision for the meth- 
od of settling a will contest and for making the 


ford, 201 P. 588, 187 Cal. 228, 42 A.L.R. 


part of the intestate laws within the 
meaning of a_ statute imposing a 
transfer tax. People v. Richardson, 
109 N.E. 10338, 269 Ill. 275. .(2) There- 
fore an escheat, under the statute of 
escheat, of an intestate estate to a 
county, was a transfer, within the 
meaning of the inheritance tax law. 
People v. Richardson, supra. 

24. Attorney-General v. Clark, 110 
N.E. 290, 222 Mass. 291, L.R.A.1916C 
979, Ann.Cas.1917B 119. 

25. In re Kneeland’s Estate, 233 
N.Y.S. 678, 183 Misc. 637. 

26. First Nat. Bank of Boston v. 
Commissioner of Corporations and 
Taxation, 154 N.E. 844, 258 Mass. 253; 
Hooper v. Shaw, 57 N.E. 361, 176 Mass. 
190; In re Whitney’s Estate, 124 
N.Y.S. 909, 69 Mise. 121; English’s 
Estate v. Crenshaw, 110 S.W. 210, 120 
Tenn: 531, 127 Am.S.R. 1025, 17 L.R. 
A.N.S. 753. See In re Gebhard’s Es- 
tate, 20 Pa.Dist. 529 (as to estate 
passing from, and estates. passing 
through, decedent). 

[a] Alleged transfer from life ten- 
ant to remainderman.—Where a will 
when properly construed gave a life 
estate to testator’s widow, with re- 
mainder to testator’s daughter, the 
daughter took directly under the will, 
and not through the life tenant; and 
the proper transfer taxes having been 
paid on testator’s estate, no further 


tax could be required on the falling 


in of the remainder as a transfer from 
the widow to the daughter. In re 
Whitney’s Estate, 124 N.Y.S. 909, 69 
Misc. 131. 

27. Matter of Langdon, 43 N.Y.S. 
419, 11 App.Div. 220 [aff 46 N.E. 1034, 
153 N.Y. 6]; In re Hoyt, 76 N-Y.S. 
504, 37 Misc. 720; Matter of Lynn, 
70 N.Y.S. 730, 34 Misc. 681; In re 
James, 2 Del.Co. (Pa.) 164; In re 
Martineau, 48 J.P. 295. 

[a] Obligation not imposed.—A de- 
vise to executors in full confidence, 
but without imposing any trust or ob- 
ligation, that they would apply a sum 
of money in a particular manner, did 
not create a trust _on which a legacy 
duty is payable. In re Martineau, 48 
A fal Sie JE : 

23. In re Fairman’s Estate, 135 A. 
262, 287 Pa. 334. 

[a] Wil of life tenant purporting 
to transfer remainder.— Where a hus- 
band holding, under his wife’s will, a 
life estate in certain property with 
power of consumption, by will pur- 


mained, to the remainderman named 
in the wife’s will, such property 
passed to the remainderman under the 
wife’s will, not under the husband’s, 
and the property so passing to the re- 
mainderman was not subject to a 
transfer tax as the property of the 
husband. In re Fairman’s Estate, 135 
A. 262, 287 Pa. 334. 

29. In re Wells’ Estate, 120 N.W. 
713, 142 Iowa 255; In re Radford’s 
Estate, 168 N.Y.S. 1099, 102 Misc. 
411; In re Kirkpatrick’s Estate, 131 
A. 361, 284 Pa. 583. 

[a] Remainder after life estate 
given to specified person or his is- 
sue.—(1) Where a will provided that 
a remainder after a life estate shail 
pass to a specified person or his is- 
sue, and such person died before the 
termination of the life estate, the re- 
mainder after the life estate passed 
to such issue, under the will, and was 
taxable. In re Radford’s Hstate, 168 
N.Y.S. 1099, 102 Mise. 411. (2) Where 
in such case a tax was assessed 
against the specified remainderman, 
and paid before the death of the life 
tenant, the issue were not entitled 
successfully to claim that the re- 
mainder which passed to them was 
exempt (In re Radford’s Hstate, su- 
pra), (3) but no further tax was as- 
eeayinn (In re Radford’s Estate, su- 
pra). 

[b] Increase of life estate held by 
testator under testamentary gift to 
him.—Where a person bequeathed a 
life interest in personalty to his wid- 
ow, and the remainder was to go to 
their children, and the will gave the 
widow full control without bond, the 
increase of the estate passed to the 
children from the widow as a trans- 
fer under her will and was taxable 
as such. In re Kirkpatrick’s Estate, 
131 A. 361, 284 Pa. 583. 

{c] Payment of certain legacies 
macs condition of testamentary gift. 


—Where a will gave testator’s estate. 


to his widow on condition that she 
should pay specified legacies to cer- 
tain collateral relatives, such legacies 
were subject to the collateral inher- 
itance tax, as directly bestowed by 
the will. Lauman’s Appeal, 18 A. 
900, 181 Pa. 346. 

30. Inre Ui Mises eat ce 147 N.Y.S. 
329, 162 App.Div. 173. 

Si. In Fe Gould’s Estate, 148 A. 
731, 105 N.J.Eq. 598 [aff 151 A. 743, 
8 N.J.Mise. 798, and aff (Err.&App.) 
154: A, 632].> See Chambers v. Mum- 


3842 (apparently recognizing rule). 

32. In re Gould’s Estate, 151.,A. 
743, 8 N.J.Mise. 798 [aff 148 A. 731, 
105 N.J.Eq. 598, and aff 154 A. 632). 
See Matter of Merritt’s Estate, 140 
N.Y.S. 13, 155 App.Div. 228 (appar- 
ently recognizing rule); Smali’s Es- 
tate, 25 A. 23, 151 Pa. 1 (tax payable 
on transfer under will). 

33. In re Gould’s Estate, 151 A. 
743, 8 N.J.Mise. 798 [aff 154 A. 632]. 

[a] Thus the transfer of trust 
funds under a will was taxable, al- 
though a suit pending against testa- 
tor was compromised and part of the 
amount involved in the compromise 
was deducted from the trust fund. 
In re, Gould’s Estate, 151 A. 7438, 8 
N.J:Misc. 798 [aff 154 A. 632]. 

34. Basis for computation in gen- 
eral see infra §§ 2550-2552. 

Deductions in determining amount 
of tax see infra §§ 2591-2608. 

35. MacKenzie v. Wright, 252 P. 
521, 31 Ariz. 272; In re Graves’ Es- 
tate, 89 N.E. 978,, 242 Ill. 212; In 
re Murray’s Estate,.155 N.Y.S. 185, 92 
Mise. 100; English v. Crenshaw, 110 
S.W. ‘210,.120 Tenn. 531, 127 Am.S.R. 
1025, 17. L.R.A.N.S:: -753.. See In re 
Wells, 120 N.W. 713, 142 Iowa 255; 
In re Cook, 79 N,E. 991,187 N.Y., 253 
(both cases apparently recognizing 
rule). x : 

[a] Contest by sole | heir.—(1) 
Where all of testator’s property was 
devised, and the only heir received 
nothing under the will, money paid to 
her by the devisees to prevent her 
from contesting the will was not re- 
ceived by her as heir. In re Graves’ 
Estate, 89 N.E. 978, 242 Tll. 212. (2) 
‘Tt is argued that the heir received 
the sum... . as the value of her 
interest in the estate by virtue of the 
fact that she was heir, and that, it 
therefore passed by descent. In fact, 
however, she received nothing as heir, 
She received nothing from the estate. 
No beneficial interest passed to her 
under any statute. The money was 
ynaid to her by virtue of a contract.” 
In re Graves’ Estate, 89 N.E. 978, 979, 
242. 111... 212. 

36. Baxter v. Stevens, 95 N.E. 854, 
209 Mass. 459; In re Murray’s Estate, 
155 N.Y.S. 185, 92 Mise. 100. 

[a] Amount of tax was to be de- 
termined in accordance with the terms 
of the will. Baxter v. Stevens, 95 
N.E. 854, 209 Mass, 459... 

37. MacKenzie v. Wright, 252 P. 
521, 31 Ariz. 272. 
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contract of settlement a matter of court record.** 
There is, however, authority for the view that such 
transfers may be made the basis of a tax.°® In any 
event, where it appears that a contestant*® or oth- 
er party to a contest?! actually receives an amount 
under a will which is probated and not by virtue of 
a settlement, a tax is payable. 

Repayment of amount advanced to estate by leg- 
atee. An amount repaid by executors to a legatee 
in reimbursement of an amount expended by the lat- 
ter in payment of claims against the testator is not 
subject to a tax.*? 

[§ 2443] (3) Necessity of Transfer by Will or 
Intestate Succession—(a) In General. While it has 
been held that “succession,” as used in statements 
that the tax is on the “succession,’’#? is not confined 
to the acquisition of rights on the death of another,*# 
except in so far as transfers of property made in 
contemplation of death, or intended to take effect 
in possession or enjoyment after the death of the 
transferor are by statute made subject to the tax,*® 
in general the transfer, in order to be taxable, must 


TAXATION 


[§§ 2442-2443 


be effectuated either by a will or by intestate succes- 
sion*® and, in accordance with this rule, a tax is 
not payable where the property involved passes inde- 
pendently of the death of decedent,*” or from a 
source other than decedent,*® or where, independent 
of a will or of the intestate laws, there is a vesting 
concurrent with the death of decedent, of an estate 
or interest, created previously by agreement between 
the parties,*® or otherwise.°° 

Property previously transferred. Subject to stat- 
utory provisions as to the taxation of transfers in 
contemplation of death, or to take effect on the death 
of the transferor,®! in general a tax is not payable 
in respect of property which decedent has conveyed 
by deed,®? or transferred by an effective parol gift,°* 
prior to his death, even though his will purports to 
devise the property so conveyed or transferred, or 
an interest in such property, to the person entitled 
under the previous conveyance or gift.°* 

Tax on “inheritances.” A statute imposing a tax 
on “inheritances” has been construed to include suc- 
cessions by will to either personal or real property,°°® 


38. Baxter v. Stevens, 95 N.E. 854, 
209 Mass. 459. 

39. People v. Rice, 91 P. 338, 40 
Colo. 508; Taylor v. State, 149 S.E. 
321, 40 Ga.App. 295; In re Thorson’s 
Estate, 185 N.W. 508, 150 Minn. 464. 

{a] Contest by sole heir.—(1) Un- 
der the revenue act (L. [1902] p 49 
ec 3), imposing a tax on property pass- 
ing by will or by the intestate laws 
of the state, where the sole heir of 
a testator contested the will because 
testator made him a less liberal al- 
lowance than the statute, and the 
executor paid him a sum in addition 
to his legacy in consideration of his 
withdrawing the contest, the sum paid 
the son was subject to the tax. Peo- 
ple ex rel. Dickson v. Rice, (Colo.) 
91 P. 38, 34. (2) “The money. was 
paid to him because he was the son 
Oto. See Wtestator]; and iti/makes 
no difference that he accepted iess 
than the statute would give him. He 
took all he did take in excess of his 
legacy by virtue of his heirship, and 
whatever he took, whether under the 
will or otherwise, is subject to an 
inheritance tax.’’ People ex rel. Dick- 
son v. Rice, supra. (3) “Where a 
testator’s sole heir at law, who is, by 
reason of being such heir, authorized 
to object to probate of the will of 
the testator, does so, and, in order to 
induce the caveator to withdraw such 
objection and permit the will to be 
probated, the legatee named in the 
will agrees that the caveator shall 
receive a portion of the amount that 
the caveator would have been enti- 
tled to as such heir but for the will, 
the property so received by the cave- 
ator passes ‘by the laws regulating 
descents and distributions.’”’ Taylor 
v. State, 149 S.H. 321, 40 Ga.App. 295. 
(4) “This is true for the reason that, 
but for such laws of descents and 
distributions and the rights of the 
heir thereunder, the caveator would 
have had no basis to contest the will, 
and no right to claim any portion of 
such estate.’”’ Taylor v. State, supra. 
(5) “And this is true even though 
pursuant to such agreement dispos- 
ing of the caveat the property re- 
ceived by the caveator may have been 
actually transferred to the caveator 
by the legatee under the will, since 
the agreement of accord and satisfac- 
tion, whereby the respective rights of 
the legatee and the heir at law were 
adjusted, had the effect of rendering 
the will inoperative to the extent of 
the portion of the property received 
by the heir, and permitted it to pass 
in accordance with the laws of de- 
scents and distribution.” Taylor v. 
State, supra. 

[b] In Pennsylvania.—(1) Where 


testator gave his estate to his col- 
lateral kindred and to strangers to 
his blood, and, to avoid a contest of 
the will, the legatees paid testator’s 
son a portion of the estate, it was held 
that such portion was not taxable un- 
der L. (1887) p 79, providing that all 
the estate of a decedent passing by 
will to collaterals shall be taxed. In 
re Pepper’s Estate, 28 A. 353, 159 Pa. 
508. Compare In re Pepper Compro- 
mise Fund, 4.Pa.Dist. 101. (2) Where, 
however, collateral heirs contested a 
will by which the estate was _ be- 
queathed largely to charities, and in 
a settlement received a large portion 
of the estate and agreed that a cer- 
tain fee be paid to counsel for pro- 
ponent, the amount of the settlement, 
including the amount of the fee, was 
subject to a collateral inheritance tax. 
In re Taber’s Hstate, 101 A. 311, 257 


Pa. 81. 

40. In re Wells’ Estate, 120 N.W. 
7138, 142 Iowa 255 (divided court). 

41. Rubincam’s Hstate, 14 Phila. 
(Pa.) 306. : 

42. In re Slosson’s Hstate, 149 N. 


Y.S. 797, 87. Mise. 517 [aff 152 N-Y-S. 
690, 168 App.Div. 891 (rev 110 N.E. 
166, 216 N.Y. 79)]. 

43. Nature of tax in general see 
supra § 2342. 


44. See case infra this note. 
[a] In California, notwithstanding 
Civ. Code, § 1383, defining ‘‘succes- 


sion,” the inheritance tax imposed by 
St. (1905) p 341, not being limited to 
transfers effective on the transferor’s 
death, was not a tax on the “succes- 
sion” in the limited sense of the ac- 
quisition of rights on the death of an- 
other, “Succession” being synonymous 
with “‘transfer,”’ as defined by the act, 
§ 28, including the passing of proper- 
ty in possession or enjoyment, present 
or future, by inheritance, succession, 
deed, etc. Chambers v. Lamb, 199 P. 
33, 186 Cal. 261. 


45. See infra §§ 2462-2492. 
46. MacKenzie v. Wright, 252 P. 
521, 31 Ariz. 272; Commonwealth v. 


Fidelity & Columbia Trust Co., 188 S, 
W. 658, 171 Ky. 519; MecIntosh’s Es- 
tate, 8 Pa.Dist.&Co. 448. ; 

[a] Transfer pursuant to fraudu- 
lent judgment establishing claim to 
share in estate.—In a proceeding to 
impose an inheritance tax under St. § 
428la, even if the commonwealth 
showed that a judgment establishing 
that the person sought to be charged 
was thé widow of the deceased was 
fraudulent or collusive, the imposi- 
tion of a tax was not warranted as 
the transfer was not within the oper- 
ation of the tax statute. Common- 
wealth v. Fidelity & Columbia Trust 
Co., 188 S.W. 658, 171, Ky. 519. 


47. First Nat. Bank of Boston v. 
Commissioner of Corporations and 
Taxation, 154 N.E. 844, 258 Mass. 253. 

{a] Tax refunded by United States 
was not a payment to the estate as 
of the death of decedent, so as to be 
subject to tax under St. (1916) e¢ 268 
§ 1. First Nat. Bank of Boston v. 
Commissioner of Corporations and 
Taxation, 154 N.E. 844, 258 Mass. 253. 

48. See supra § 2442. 

49. Matter of Stebbins, 103 N.Y-S. 
563, 52 Misc. 438. 


50. Matter of Stebbins, supra. 
51. See infra §§ 2462-2492, 
52. In re Weller’s Hstate, 108 N.E. 


306, 267 Ill. 230; In re Arrison’s Hs- 
tate, 8 Pa.Dist.&Co-; 494. 

[a] Purchase of life 
Where surviving sisters of testator 
had purchased from him a life inter- 
est in certain real property, no tax 
was payable’ in respect of the annual 
rental value of such property because 
of a provision of the will that the sis- 
ters were to continue in occupancy 
and possession of the premises. In 
re Morris’s Estate, 1 Pa.Dist. 818. 

53. Bailey v. Henry, 143 S.W. 1124, 
125 Tenn. 390. 

54. In re Weller’s Estate, 108 N.E. 
306, 267 Ill. 230; Bailey v. Henry, 143 
S.W. 1124, 125 Tenn. 390. 

[a] Reason for rule.—‘“‘The In- 
heritance Tax Act provides that a tax 
shall be imposed upon the transfer of 
any property when the transfer is 
made by will or by the intestate laws 
of this state from any person dying 
seized or possessed of the property 
while a resident of the state. . . . 
[The testator] was not seized or pos- 
sessed of the property which he had 
conveyed by the [prior] deed. . . . 
The title to that property passed from 
him by virtue of that deed, and it was 
no part of his estate, and was there- 
fore not subject to an inheritance tax 
as a part of his estate which passed 
by his will.” In re Weller’s Estate, 
108 N.E. 306, 310, 267 Ill. 230. 

[b] Rule applied where the deed 
had reserved to the grantor, subse- 
quently the testator, the possession 
and occupation of the property for his 
lifetime. In re Weller’s Estate, 108 
N.E. 306, 267 Ill. 230. 

[c] Heirs of donee of power to 
whom property under terms of will is 
to pass where power not exercised are 
not bound by the fact that their an- 
cestor elects not to rely on an abso- 
lute deed from testator, but to submit 
to a tax on his life interest under the 
vee eo ee 85 N.Y.S. 657, 90 

pp. Div. aff “Gio NEY aise 
N.Y. 526). ed 

i nox v. Emerson, 131 S.W. 
123 Tenn. 409. pti 


For later cases, developments and changes in the law see Annotations, same title and section number, 


estate.— | 
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including the passing of property to a child under 
the will of such child’s parent.®¢ 

In case of “estate tax” the view has been taken 
that the particular statute imposing the tax includes 
only property which passes under the law of the 
state in due course of administration or under the 
laws of descent and wills, as the property of a de- 
eedent.°? 

Renunciation.®* Usually a renunciation by a bene- 
ficlary under a will of a devise or bequest renders 
the transfer under the devise or bequest void and 
inoperative®® so that such transfer is not taxable®° 
regardless of the motives of the beneficiary®! in 
the absence of any showing that such beneficiary re- 
ceived any consideration or benefit for his action ;®? 
after an effective renunciation the succession be- 
comes taxable in accordance with the ultimate devo- 
lution of the property.** So also, it has been held 
that no tax may be imposed in respect of an inter- 
est which would pass to a person entitled to take 
a share of a testator’s estate because of testamen- 
tary gifts to charitable corporations in excess of the 
amount permitted by statute where such person has 
renounced his right to take such share,** but there 
is authority for the view that a transfer in advance 
of the death of an intestate of the transferor’s possi- 
ble interest in the estate to persons who have no 

[a] “Inheritance,” as used in such 


statute, has been construed to mean 
the succession to property “of de- 


TAX ATION 


devisee.—Where strangers to testa- 
tor’s blood renounced executory de- 
vises to them, no tax could be imposed 
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rights in respect of such estate other than those 
conferred by such transfer did not prevent a tax on 
the transferor’s interest, on the occurrence of the 
intestacy, although such transfer recited that the 
transferor does “abdicate” and “renounce” his in- 
terest.°5 

Advancements and transfer of indebtedness due 
‘from children. While the view has been taken that 
an heir to whom money is given as an advancement, 
and who collates by taking nothing, does not come 
into an inheritance subject to an inheritance tax, 
but comes into succession as a debtor paying his 
debt, and that there is no tax on such transaction,®® 
an indebtedness due the estate from children of the 
testator, as distinguished from advancements to 
them, which is disposed of by the will, has been held 
subject to the tax.§7 

[§ 2444] (b) Allowance to Widow and Children 
for Support; Widow’s Exemption.*® The general 
rule that statutes imposing the type of tax here 


‘under consideration are to be strictly construed in 


favor of the individual and against the state®® has 
been applied in determining whether or not an 
allowance for the support of the widow or family of 
a decedent, made under a statute, is subject to the 
tax here under consideration.*® The, view usually 
taken is that such allowance,"! including the al- 
who renounced received anything for 


the renunciation. People v. Flanagin, 
162 N.E. 848, 331 Ill. 208, 60 A.L.R. 


ceased persons, whether this succes- 
sion came by operation of law, or by 
will.’ Knox v. Emerson, 131 S.W. 
974, 123 Tenn. 409. 
Knox v. Emerson, supra. 

{a] Thus (1) Acts (1909) c 479 § 
20, imposing a tax on inheritances not 
taxed under Acts (1893) ¢ 174, which 
imposed inheritance taxes, but ex- 
cluded from the cperation of the act 
property passing to father, mother, 
husband, wife, children and lineal de- 
scendants, was not limited to a tax 
on property passing by operation of 
law (Knox v. Emerson, 131 S.W. 972, 
123 Tenn. 409), (2) and imposed a tax 
on the passing of property to a child 
under the will of such child’s parent 
(Knox v. Emerson, supra). 

57. Highfield v. Delaware Trust 
Co., 152 A. 124 [aff (Super.) 152 A. 
117] (Rev. Code [1915] § 152 added by 
35 Del. L. c 8). : 

58. Election to take in other right 
or under different method of transfer 
see infra § 2447. 

59. Effect of renunciation of testa- 
mentary gift in generai see Wills [40 
Cyc 1898]. 

60. People v. Flanagin, 162 N.E. 
848, 331. Ill. 203, 60 A.L.R. 305; In re 
Estate of Stone, 109 N.W. 455, 132 
Iowa 136, 10 Ann.Cas. 1033; Morrow 
v. Durant, 118 N.W. 781, 140 Iowa 437, 
23 L.R.A.N:S. 474, 17 Ann.Cas. 850; 
In re Wolfe, 72 N.E. 1152, 179 N.Y. 
599; In re De Lamar’s Estate, 197 
N.Y.S. 301, 203 App.Div. 638 [rev 192 
INNES 412 118 Misco = 120) dnsire 
Clarkson’s Estate, 244 N.Y.S. 470, 137 
Misc. 741; Tax Commission of Ohio 
v. Glass, 164 N.E. 425, 119 OhioSt. 
389 [aff 163 N.E. 605, 29 OhioApp. 
352]. See State v. Bonding Co., 16 
OhioN.P.N.S. 497 (recognizing the 
rule). 

[a] Reason for rule.—‘The trans- 
fer tax is not laid upon the property 
transferred, nor upon either the es- 
tate or the legatee. It is solely upon 
the transfer; that is to say, upon the 
change in title or ownership. . . . 
If the legatee renounce the gift and 
refuse to receive it, no tax can be 
collected with respect to him, because 
there has been_no transfer to him.” 
In re Wolfe’s Estate, 85 N.Y.S. 949, 
952, 953, 89 App.Div, 349 [aff 72 N.E. 
PPS 2 oT SeNi Me DOS Te 


[b] Benunciation by executory 


on their right of succession under In- 
heritance Tax L. § 25 (Smith-Hurd 
Rey. St. [1927] c 120 § 398). People v. 
Flanagin, 162 N.E. 848, 331 Ill. 203, 60 
A.L.R. 305. 

[c] Renunciation by collateral leg- 
atee.—Where the beneficiaries of a 
will, including a collateral legatee, re- 
nounce the will and agree that the 
entire estate should be distributed to 
the widow and lineal descendants ac- 
cording to the law of descent, the 
state has no right under the code to 
tax the legacy to the collateral heir. 
In the Matter of the Estate of Thom- 
as J. Stone, 109 N.W. 455, 132 Iowa 
136, 10 Ann.Cas. 1033. 

[d] Renunciation of life estate.— 
(1) The rule has been applied in the 
case of a bequest or trust with a 
provision for the payment of the in- 
come to a specified person for her 
life where the life beneficiary re- 
nounced any benefit under such be- 
quest. In re Clarkson’s Estate, 244 
N.Y.S. 470, 137 Mise. 741. (2) Tax L. 
§ 230, requiring taxation of an estate 
for life notwithstanding it can be di- 
vested by legatee did not apply, since 
such statute is applicable only to a 
case where a life tenant may termi- 
nate the estate after the benefit is 


accepted. In re Clarkson’s Estate, su- 
pra. 
[e] Devise on conditions.—Prop- 


erty devised on conditions rejected by 
the devisee, who renounced the devise, 
did not pass and was not subject to 
succession tax under Gen. Code §§ 
5331, 5332. Tax Commission of Ohio 
v. Glass, 164 N.E. 425, 119 OhioSt. 389 
[aff 163 N.E. 605, 29 OhioApp. 352]. 

[f] Partial renunciation.—The 
rule applies in the case of a partial 
renunciation. Matter of Merritt’s Es- 
tate, 140 N.Y.S. 13, 155 App.Div. 228. 

[g] Disclaimer by executors.—It 
is not competent for the executors of 
a legatee to disclaim the legacy after 
their testator has accepted and be- 
queathed it in his will, and the execu- 
tors must pay the tax due on such 
legacy. Atty.-Gen. v. Munby, 3 H.&N., 
826. 

61. People v. Flanagin, 162 N.E. 
848, 331 Ill. 203, 60 A.L.R. 305. 

[a] Avoidance of tax.—The fact 
that renunciation of executory devises 
was intended merely to evade pay- 
ment of the tax was immaterial, in 
the absence of proof that the persons 


305. 

62. People v. Flanagin, supra. 

63. Matter of Merritt’s Estate, 140 
N.Y.S. 13, 155 App.Div. 228; Matter 
of Wolfe’s Estate, 85 N.Y.S, 949, 89 
aT 349 [aff 72 N.H. 1152, 179 N. 


64. In re De Lamar’s Estate, 197 
N.Y.S. 301, 203 App.Div. 638 [rev 192 
N.Y.S. 412, 118 Misc. 127, and aff 142 
N.E. 301, 236 N.Y. 604]. 

65. In re Johnston’s Estate, 203 
N.W. 3876, 186 Wis. 599. 

[a] Thus where a son abdicated 
his right in property expected through 
descent from his mother in favor of 
a college, an inheritance tax which 
accrued contemporaneously with the 
vesting of the right thereto in the son 
was payable, as he had no authority 
to change the order of the descent or 
to substitute another beneficiary or 
heir. In re Johnston’s Estate, 203 N. 
W. 376, 186 Wis. 599. 

66. Succession of Fallon, 80 So. 
544, 144 La. 299. 

67. Matter of Bartlett, 25 N.Y.S. 
990, 4 Mise. 380. 

68. Family allowance in general 
see Executors and Administrators §§ 
758-874. 

69. See supra § 2413. 

70. In re Steehler’s Estate, 233 P. 
972,,195 Cal. 386 [remittitur am on 
other grounds 239 P. 718, 197 Cal. 67]; 
Crenshaw v. Moore, 137 S.W. 924, 124 
Tenn. 528, 34 L.R.A.N.S. 1161, Ann. 
Cas.1913A 165. 

71. See cases infra this note. 

[a] Such allowance is not proper- 
ty “set apart” by an order of court 
within the meaning of St. (1917) p 880 
§ 2 (1), which provides for the taxa- 
tion of transfers by order of court 
“setting apart property pursuant to 
article one, chapter five, title eleven, 
part three of the Code of Civil Pro- 
cedure.” In re Steehler’s Estate, 233 
P. 972, 195, Cal. 386, 390 [remittitur 
am on other grounds 239 P. 718, 197 
Cal Gul: 

{[b] Particular statutes not impos- 
ing tax on family allowance see In re 
Steehler’s Estate, 233 P. 972, 195 Cal. 
386 [remittitur am on other grounds 
239) Px TIS 519i Cals 6 Wy (Site tal Sai 
880 §§ 1 (2), 2 (1), as amended by St. 
[1921] p 1500); In re Kennedy’s Es- 
tate,r108 P280,095 (Cal. bli. 2 aks 
AIN(S: 428" (Sty 10057 tp 3410.8 al) 

i State v. Probate Court of Hennepin 
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lowance for the statutory year’s support of the wid- 
ow,’? is not subject to the tax, and, in this connec- 
tion, it has been held or recognized that, within the 
meaning of inheritance tax statutes, such an allow- 
ance is not property which passes on a transfer of 
property “by” or “under the intestate laws,”?* “laws 
regulating descents and distributions,”’* “the stat- 
utes of inheritance,’’?® or “by will.”7® 
risdictions, however, it has been held or recognized 
that the widow’s allowance or award, under stat- 
ute,77 including the year’s allowance to a widow in 
case of intestacy of the husband or her dissent from 
his will,7* passes or is transferred “by the, intestate 
laws” within the meaning of the inheritance tax 
statute, and is therefore taxable, and in reaching 
this conclusion the court has taken the view that the 
inheritance tax statute should be liberally construed 
to effectuate the intention of the legislature.’® 
Surviving spouse’s exemption or right of selection 
of property of estate. 
of selection or so-called exemption, in respect of 
property of her husband’s estate of a specified value, 
is not taxable under a statute imposing a tax on 
transfers of property “by will or by the intestate 
laws” where the widow renounces the provisions made 


County, 163 N.W. 285, 137 Minn. 238, , 273 Ill. 
L.R.A.1917F 486 (Gen. St. [1913] § 


141, 


In other ju-" 


The widow’s statutory right © 


TAXATION 


See Billings v. People, 
59 N.E. 798, 189 Ill. 472, 59 L.R.A. 807 


[§§ 2444-2445 


for her by her husband’s will’° or where her husband 
dies intestate;8! nor is such property taxable as an 
estate which passes “by will or under the intestate 
laws,” under a statute providing for the taxation of 
such an estate.82. Some statutes have, however, made 
specific provision for the taxation of exempt property 
of the estate set apart as such for the use of the sur- 
viving husband or wife, or, in the event there is no 
surviving husband or wife, for the use of the minor 
children of decedent.** 

[§ 2445]. (c) Dower, Curtesy, and Statutory 
Share of Surviving Spouse.’* In determining wheth- 
er the dower interest of a widow in the estate of 
her deceased husband is taxable, the general rule 
that the statute is to be construed strictly in favor 
of the taxpayer and against the government®® has 
been applied,*® and the view usually taken is that 
such interest is not taxable;®* in reaching the con- 
clusion, it has been held or recognized that within 
the meaning of statutes imposing a tax on property 
which passes, or transfers of property, “by will or 
by the intestate laws” and similar statutes, the widow 
does not take her dower interest by will®® or by the 
intestate laws.8® In some jurisdictions, however, a 
contrary view is taken,®® and even in some juris- 
ent of any right of inheritance of 


succession, and therefore so much of 
the estate as belonged to her by right 


2271); In re Blackburn’s Estate, 152) [aff 23 S.Ct. 272, 188 U.S. 97, 47 L.Idd. 
P. 31, 51 Mont, 234 (Rev. Codes § | 400]. ek 
7724): In re Green’s Estate, (Utah) 78. Corporation Commission Vv. 


1 P.(2d) 968 (Comp. L. [1917] § 3185, 
as amended by L. [1919] e 64); In re 
Smith’s Estate, 155 N.W. 109, 161 Wis. 
588 (St. [1913] §§ 1087-1. to 1087-24). 

72. See cases intra this note. 

[a] Particular statutes not impos- 
ing tax on widow’s statutory year’s 
support see Fullbright v. Boardman, 
125 S.B. 44, 159 Ga. 162 [conformed 
to 125 S.E. 524, 33 Ga.App. 80] (Acts 
[1913] p 91, as amended by Acts 
[1919] p 58); Crenshaw v. Moore, 137 
S.W. 924, 124 Tenn. 528, 34 L.R.A.N.S. 
1161, Ann.Cas.:1913A 165 (Shannon 
Code p 724, as amended by L.. [1909] 
e 479). 

73. In re Kennedy’s Estate, 108 P. 
280, 157 Cal. 517, 29 L.R.A.N.S. 428; 
In re Blackburn’s Estate, 152 P. 31, 
51 Mont. 234; Crenshaw v. Moore, 137 
S.W. 924, 124 Tenn. 528, 34 L.R.A.N.S. 
1161, Ann.Cas.1913A 165; In re Smith’s 
Estate, 155 N.W. 109, 161 Wis. 588. 

[a] There is no transfer, in the 
case 6f such allowance, in the sense 
of “passing . property .. 
by inheritance, descent, devise, suc- 
cession, bequest, grant, deed, bargain 
[and] sale, gift, or appointment,” as 
the word ‘transfer’ is defined in the 
inheritance tax act. Smith v. State, 
155 N.W. 109, 161 Wis. 588, 590. 

74. Fullbright v. Boardman, 125 S. 
E. 44, 159 Ga. 162. 

75. In re Green’s Hstate, (Utah) 1 
P.(2d) 968. 

76. In re Kennedy’s Hstate, 108 P. 
280, 157 Cal. 517, 29 L.R.A.N.S. 428; 
Fullbright v. Boardman, 125 S.H. 44, 
159 Ga. 162; In re Smith’s HMstate, 155 
N.W. 109, 161 Wis. 588.-° 

[a] Whole estate given to widow. 
—(1) Rule applies even though dece- 
dent gives all his property to his wid- 
ow by his will. In re Kennedy’s Es- 
tite WISP 280s 282 Lom Cal Yo t yr: 
29 L.R.A.N.S. 428. (2) “Money paid 
from the funds of the estate by or- 
der of the court for the maintenance 
of the widow and children .. . is 
paid regardless of and even in oppo- 
sition to the terms of the will and 
those receiving it take it not ‘by will,’ 
but solely by reason of the order of 
the court diverting it from the pur- 
poses to which it was appropriated by 


the will.” In re Kennedy’s Estate, 
supra. . 
77. People v. Forsyth, 112 N.E. 378, 


Dunn, 94 S.H. 481, 174 N.C. 679, L.R.A. 
1918F 498, Ann.Cas.1918D 1086. 

[a]. Rule applied where widow dis- 
sented from husband’s will. Corpora- 
tion Commission v. Dunn, 94 S.E. 481, 
174 N.C. 679, L.R.A.1918F 498, Ann. 


}Cas.1918D 1086 (L. [1913] ¢ 201 § 6). 


79. Corporation Commission vy. 
Dunn, supra. 

80. State y. Probate Court of Hen- 
nepin County, 163 N.W. 285, 127 Minn. 
238, L.R.A.1917F 436 (Gen. St. [1913] 
§ 2271). j 

81. Matter of Page, 79 N.Y.S. 382, 
39 Misc. 223 (Tax L. § 220). 

82. In re Hildebrand’s Estate, 104 


aoa 262 Paedd2 (Po Ee e[r9l7 ep 
83. See statutory provisions; and 


In re Steehler’s Pstate, 233 P. 972, 195 
Cal. 386 [remittitur am on other 
grounds 239 P..718, 197 Cal. 67] (con- 
struing St. [1917] p 880 § 2 [1]). 

84. Cross references: 
Election between rights under will 

and other rights:’see infra § 2447. 
Nature of: 

Curtesy in general see Curtesy §§ 


Dower in general see Dower §§ 10- 


Widow’s life estate in homestead see 

infra § 2446. 

85. See supra § 2413. 

86. McDaniel y. Byrkett, 179 S.1w. 
491, 120 Ark. 295. 

87. McDaniel v. Byrkett, supra; 
In re Sanford’s Estate, 137 N.W. 864, 
91 Neb. 752, 45 L.R.A.N.S. 236 [rev 
133 N.W. 870, 90 Neb. 410, 45 L.R.A. 
N.S. 228]; In re Weiler’s Estate, 122 
N.Y.S. 608; In re Riemann, 87 N.Y.S. 
731, 42 Misc. 648; Crenshaw v. Moore, 
137 S.W. 924, 124 Tenn. 528, 34 L.R.A. 
N.S. 1161, Ann.Cas.1913A 165. See In 
re Rogers’ Estate, (Mo.) 250 S.W. 576; 
In re Inheritance Tax of Strahan’s 
Estate, 142 N.W. 678, 93 Neb. 828; 
In re Stuyvesant’s Estate, 131 N.Y.S. 
197, 72 Misc. 295; In re Lackman, 26 
OhioN.P-N.S. 387 (all apparently rec- 
ognizing rule). 

[a] “The reason for the rule seems 


to be that the widow takes her dower. 


interest in the estate of her deceased 
husband by operation of law; that 
she could not be deprived of it by his 
will; that it is something which be- 
longs to her absolutely and independ- 


is not chargeable with an inheritance 
tax.” In re Sanford’s Estate, 137 N. 
W. 864, 865, 91 Neb. 752, 45 L.R.A.N.S. 

88. In re Weiler’s Estate, 122 N. 
Y.S. 608 [aff 124 N.Y.S. 1133, 139 App. 
Div. 905]. 

“The widow’s estate of dower in 
the lands of the decedent was prop- 
erty, which became vested as an in- 


choate estate upon her marriage and. 


consummate upon the death of her 
husband, independent of the will, and 
not by virtue thereof.” In re Weiler’s 
Hstate, supra. 

89. McDaniel vy. Byrkett, 179 S.W. 
491, 120 Ark. 295; Crenshaw v. Moore, 
137 S.W. 924, 124 Tenn. 528, 34 L.R.A. 
N.S. 1161, Ann.Cas.1913A 165. See 
Hill v. Bugbee, 103 A. 861, 91 N.J.Law 
454 [aff 105 A. 893, 92 N.J.Law 514 
(aff 40 S.Ct. 2, 250 U.S. 525, 63 L.Ed. 
112)] (apparently recognizing New 
York rule as to real property located 
in New York). 

“Whether it be considered that the 
widow holds her dower ih the nature 
of a purchasef from her husband by 
virtue of the marriage contract, or 
whether it ‘be merely a provision of 
the law made for her benefit, it can- 
not be considered that her right is in 
succession to that of her husband up- 
on his death, or that the husband be- 
stows it upon her in contemplation of 
death. ‘While it is true that her right 
to dower is not consummated -until 
the death of the husband, and that it 
is carved out of only such realty as 
he owned at his death, it does not 
follow from this premise that the 
widow succeeds to his title by the 
intestate laws. She derives it by vir- 
tue of the marriage, and in her right 
as wife to be consummated in sever- 
alty to her upon the death of her hus- 
band.’”’ Crenshaw v. Moore, 132 S.W. 
924, 124 Tenn. 528, 534. 

[a] Widow does not take as heir 
of her husband so as to render her 
dower interest taxable. McDaniel y. 
Byrkett, 179 S.W.-491, 120 Ark. 295; 
roe Vag MLGOE es 137 S.W. 924, 124 

enn. ; »R.A.N.S. 1161, g 
peso tee 65. ane 

i illings v. People, 59 N.E. 798 
189 Ill. 472, 59 L.R.A. 807 [aff 23 soe 
272, 188 U.S. 97, 47 L.Ed. 400] (where, 
however, the interest actually held 
taxable was the widow’s statutory 
share of real property). 


For later cases, developments and changes in the law see Annotations, samé title and ‘Sectionnumber,  - * 


§ 
: 
‘ 


ras 


; 
7 
; 

: 


dictions in which the prevailing rule is operative 
statutes have been enacted which expressly include 
a widow’s dower interest as property subject to an 
inheritance tax.® In determining the question as 
to the taxability of a surviving husband’s right of 
curtesy, the general rule of strict construction 
against the state and in favor of the taxpayer®? has 
been applied®* in holding that such right is not sub- 
ject to an inheritance or transfer tax under a statute 
providing for the taxation of transfers of property 
“by will or by the intestate laws.’’®4 Similarly, un- 
der such statute, it has been held that the right of 
a Surviving husband to take the personal property of 
a wife who dies intestate leaving no descendants is 
not subject to a.tax,?® but it is only where a woman 
dies leaving a husband, but no descendants, that her 
husband takes her personal property jure mariti.°® 

_ Statutory share of surviving spouse. In determin- 
ing whether a widow’s statutory share of property 
of the estate of her deceased husband is taxable, 
the rule of strict construction against the state and 
in favor of the taxpayer®’ has been applied.®® Ac- 
cording to some eases a surviving spouse’s statutory 
share of the real property of a deceased spouse is 
not subject to an inheritance tax.®® Thus it is 
usually held or recognized that no tax is payable in 
respect of a widow’s statutory share of her de- 


91. See statutory provisions. 
[a] Widow’s dower included in 
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rule that exemptions from tax are [b] 
strictly construed and points to the 
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ceased husband’s real estate! taken by her, in aceord- 
ance with statutory provisions, in lieu of dower,? 
since the statutory provisions conferring the right 
to share in the real estate are not regarded as part 
of the “intestate laws” within the meaning of the 
inheritance tax statute.? In respect of a deceased 
spouse’s personal estate, in some jurisdictions the 
statutory share of the surviving spouse is not taxa- 
ble. This rule has been applied in relieving from 
the tax a widow’s statutory share of her deceased 
husband’s personal estate® on the ground that the 
statutory provisions for such share are not regard- 
ed as part of the “intestate laws” within the mean- 
ing of the inheritance tax statute.? In other ju- 
risdictions, however, on the ground that the hus- 
band had the right to dispose of personal estate 
and therefore that the statutory provisions for the 
widow’s share were not part of the “intestate laws”? 
or “statutes of inheritance”®’ within the meaning of 
the inheritance tax statute, it has been held or rec- 
ognized that the widow’s statutory share of her de- 
ceased husband’s personal estate is taxable,® and like 
rules have been recognized in respect of a share of 
any property which the widow takes under statute 
in excess of that to which she is entitled in her own 
right and not as heir of her husband.!°. In still 
other jurisdictions the statutory share of the per- 


Particular statutory provi- 
sions for widow’s share not part of 


“estate” and property.—Even though 
the specific reference to widow’s dow- 
er appeared only in that part of the 
inheritance tax law (Acts [1907] No. 
96 p 455 § 1) which provided that the 
words “estate” and “property” as used 
in the statute shall include, among va- 
rious other estates or interests, ‘‘wid- 
ow’s dower, or any property in any 
way granted, given or devised to the 
widow in lieu of dower,” and the dow- 
er interest was not expressly included 
in the section of the statute which 
dealt with ‘‘taxable transfers,” it was 
held that the dower interest was taxa- 
ble. State v. Boney, 245 S.W. 315, 156 
Ark. 169,171. 

92. See supra § 2413. 

93. In re Starbuck’s Hstate, 116 
N.Y.S. 1030, 63 Misc. 156 [aff 122 N. 
Y.S. 584, 137 App.Div. 866 (aff 94 N.E. 
1098, 201 N.Y. 531)]. 

94. Matter of Starbuck, 116 N.Y.S. 
1030, 63 Misc. 156 [aff 122 N.Y.S. 584, 
137 App.Div. 866, aff 94 N.E. 1098, 201 
N.Y. 531]. . : 

“T find no reason for the suggestion 
that this ancient estate .... 
should be regarded as an incident to 
the wife’s death and intestacy; that 
is, as something dependent thereon, 
hence originating therein, and so fall- 
ing under the statutes of descent. 
. . . The suggestion that the hus- 
band’s estate is an incident to her 
[deceased wife’s] death and intestacy 
—that is, dependent upon them—is 
true only in the sense that the estate 
is limited to vest upon the happening 
of such event. . » The law gave 
. . . [the deceased wife] power to 
alienate and thereby defeat the estate 
by the curtesy, but her sufferance 
was not creative of the estate. Pas- 
sivity is not a creative agency. The 
husband’s estate is contingent upon 
the omission of the wife to dispose of 
her property.” In re Starbuck's Es- 
tate, 122 N.Y.S. 584, 598, 137 App.Div. 
866 [aff 94 N.E. 1098, 201 N.Y. 531]. 

95. In re Green’s Estate, 129 N.Y. 
S. 54, 144 apn Diy: 232 [aff 124 N.Y.S. 

8, 68 Misc. 1]. 
ae In re Hinrich’s Estate, 148 N. 
Yes: JLs. 

97. See supra § 2413. 

98. In re Rogers’ Estate, 
250 S.W. 576, 579; Crenshaw y. Moore, 
137 S.W. 924, 124 Tenn. 528, 34 LRA. 
N.S. 1161, Ann.Cas.1913A 165. 

“The appellant here points to the 


(Mo.). 


statute, sections 560, 561, R. S. 1919, 
where property up to a certain amount 
acquired by the widow is exempt 
from the inheritancé tax. This, how- 
ever, is not an exemption. The widow 
is not asking to relieve this property, 
which she elects to take, because it 
comes under the exemption statute. 
This is a question of the application 
of a statute, section 558; a statute 
which must be construed strictly as 
against the state and cannot be ex- 
tended by implication. It is a ques- 
tion whether that statute applies, not 
whether a certain portion of the prop- 
erty to which it applies is exempt.” 
In re Rogers’ Estate, supra. 

99. In re Inheritance Tax of Stra- 


eet Estate, 142 N.W. 678, 93 Neb. 
8. ; 

1. See cases infra this note. 

[a] Particular inheritance tax 


statutes not applicable see In re Cas- 
tle’s Estate, 25 Hawaii 108 (Rev. L. 
[1915] c 96); In re Inheritance Tax 
of Strahan’s Estate, 142 N.W. 678, 93 
Neb. 828 (Comp. St. [1911] ec 77 art 
8 § 1); Crenshaw v. Moore, 137 S.W. 
924, 124 Tenn. 528, 34 L.R.A.N.S. 1161, 
Ann.Cas.1913A 165 (Shannon Code § 
Aor as amended by Acts [1909] c¢ 

9). “i 

2. See case infra this note. 

[a] Particular inheritance tax 
statute not applicable see In re Rog- 
ers’ Estate, (Mo.) 250 S.W. 576 (Rev. 
St. [1919] § 558). 

3. See cases infra this note. 

[a] Reasons for rule—(1) The 
statutory share “is not subject to dis- 
position by will. That is the test, the 
determining characteristic of proper- 
ty not subject to the inheritance tax. 
It does not matter what other inci- 
dents apply to it or what other char- 
acteristics it possesses; it has that 
feature in common with common-law 
dower. The husband cannot dispose 
of it by will. Therefore it does not 
come to her by intestate law.”’ In re 
Rogers’ Estate, (Mo.) 250 S.W. 576, 
579. (2) “Under the present statute 
the wife takes her interest in the es- 
tate of her deceased husband by op- 
eration of law. She cannot be depriv- 
ed of that interest by his will. It is 
something which belongs to her ab- 
solutely and independently of any 
right of inheritance or succession.” 
In re Strahan’s Estate, 142 N.W. 678, 
680, 93 Neb. 828. 


“intestate laws” see In re Castle’s Hs- 
tate, 25 Hawaii 108, (Rev. L. [1915] § 
2977); In re Rogers’ Estate, (Mo.) 
250 S.W. 576 (Rev. St. [1919] § 3824); 
In re Inheritance Tax of Strahan’s 
Estate, 142 N.W. 678, 938 Neb. 828 (lL. 
[1907] ec 49 § 1); Crenshaw vy. Moore, 
137 S.W. 924, 124 Tenn. 528, 34 L.R.A. 
N.S: 1161, Ann.Cas.1913A 165 (Shan- 
non Code § 4139). 

[e] In Utah the one third in value 
of the real estate of her deceased hus- 
band to which a widow was entitled 
under Comp. L. (1907) § 2826 was not 
subject to the inheritance tax since 
she received such share in her own 
right and not as heir of her husband 
and it did not, therefore, pass by © 
“statutes of inheritance.’ In re Bul- 
len’s Estate, 151 P. 533, 47 Utah 96, 
L.R.A.1916C 670 (Comp. St. [1907] § 
1220 providing for an inheritance 
tax). 

4. In re Inheritance Tax of Stra- 
ae Estate, 142 N.W. 678, 938 Neb. 

5. In re Rogers’ Estate, (Mo.) 250 


S.W. 576; In re Inheritance Tax of 
Strahan’s Estate, 142 N.W. | 678; 93 
Neb. 828. 


6 See cases infra this note. ; 

[a] Particular provisions for wid- 
ow’s share not part of “intestate 
laws” see In re Rogers’ Hstate, (Mo.) 
250 S.W. 576 (Rev. St. [1919] § 319); 
In re Inheritance Tax of Strahan’s 
Hstate, 142 N.W. 678, 93 Neb. 828 (L. 
[LO0KIs C2495 580 
es In re Lackman, 26 OhioN.P.N.S. 

he 

[a] Thus Gen. Code § 3592, whieh 
makes provision for the share of a 
widow in the personal estate of her 
intestate husband has been regarded 
as an ‘intestate law’ in view of the 
fact that decedent had the right to 
dispose of his personal property dur- 
ing his lifetime. In re Lackman, 26 
OhioN.P.N.S. 387 (Gen. Code § 5332 
imposing inheritance tax). ; 
*8. In re Bullen’s Estate, 151 P. 
533, 47, Utah .96, L.R.AD9ILEO 670 
(Comp. L. [1917] § 1220 imposing in- 
heritance tax). 

9. In re Lackman, 26 OhioN.P.N.S. 
387; In.re Bullen’s Hstate, 151 P. 533, 
47 Utah 96, L.R.A.1916C 670. 


10. .In re Bullen’s, Hstate, 151 P. 
533, 47 Utah, 96,. L.AR.A.191L6@ 670 
(share provided 


for: by. Compas 
[1907] § 2828)... 
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sonal estate’ or the real estate, in lieu of dower,*? 
to which a widow is entitled is subject to an inher- 
itance tax, as a transfer “by the intestate laws, 
even though the husband could not have deprived his 
the right to impose the 
tax is, however, subject to any exemption provided 


wife of such interest ;** 


for in the taxing statute.!® 


[§ 2446] (d) Rights in Homestead. Under a stat- 
ute imposing a tax in the case of property which 
shall pass, or transfers of property, by will or by 
the intestate laws it has been held that the interest 
in property which had been held as a homestead by 
decedent, to which his widow?® or children*’ are en- 
titled under statute is not taxable, even though de- 
cedent by his will devised the homestead in fee to 
So the rule of nontaxabil- 
ity has been applied to a so-called “probate home- 


the widow or children.18 
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9913 


as, for example, 
lished her right 


stead” of a widow,!® even though she is the sole 


[a] Thus any portion of the hus- 
band’s estate which the widow might 
receive by virtue of statute, in case 
of the husband’s intestacy, and which 
he could have disposed of by will or 
otherwise, is taxable. In re Bullen’s 
Estate, supra. 

1l. Billings v. People, 59 N.E. 798, 
189 Ill. 472, 59 L.R.A. 807 [aff 23 S.Ct. 
272, 188 U.S. 97, 47 L.Ed. 400]; State 
vy. Probate Court of Hennepin Coun- 
ty, 163 N.W. 285, 137 Minn. 238, L.R.A: 
1917F 436. 

12. Billings v. People, 59 N.E. 798, 
189°]. 472, 59 L.R:iA. 807 Laff 23S. 
Ct. 272, 188 U.S. 97%, 47 L.Ed. 400]; 
State v. Probate Court of Hennepin 
County, 163 N.W. 285, 187 Minn. 238, 
L.R.A.1917F 436. 

[a] Court of another state giving 
effect to rule.—Where the widow of 
a nonresident intestate leaving per- 
sonal property in New Jersey did not 
take as doweress, but by inheritance, 
under the intestate law of Minnesota, 
her statutory share of land in Minne- 
sota, the value of her interest was 
subject to transfer tax under the Min- 
nesota law, and was properly includ- 
ed by the comptroller as property in- 
herited under an intestate law in es- 
timating total estate passing by in- 
heritance. Hill v. Bugbee, 103 A. 861, 
91 N.J.Law 454 [aff 105 A. 8393, 92 N. 
J.Law 514 (aff 40 S.Ct. 2, 250 U.S. 525, 
63 L.Ed. 1124)]. : 

{[b] In Oklahoma, where deceased, 
a resident of the state of Nebraska, 
on the date of death owned real estate 
in Oklahoma and devised the whole 
thereof to her husband, a resident of 
Nebraska, the property passed under 
the will and not under Rev. L. (1910) 
§ 8341 prohibiting a married woman 
from bequeathing more than two 
thirds of her property away from her 
husband, the restriction on disposition 
by will having no application, and the 
amount of inheritance tax was com- 
putable on the appraised value of the 
estate, after deducting the statutory 
exemption. In re Whitson’s Estate, 
212 P. 752, 88 Okl. 197. 

13. See cases infra this note. 

{a] Particular statutor provi- 
sions for widow’s share included see 
Billings v. People, 59 N.E. 798, 189 
Ill. 472, 59 L.R.A. 807 [aff 23 S.Ct. 272, 
188 U.S. 97, 47 L.Ed. 400] (Hurd Rev. 
St. [1889] p 652 § 1, p 657 § 1); State 
v. Probate Court of Hennepin County, 
163 N.W. 285, 137 Minn. 238, L.R.A. 
en 436 (Gen. St. [1913] §§ 7238, 
7243). 

14. Billings v. People, 59 N.E. 798, 
189 Ill. 472, 59 L.R.A. 807 [aff 23 S.Ct. 
272, 188 U.S. 97, 47 L.Ed. 400; State 
v. Probate Court of Hennepin Coun- 
ty, 1638 N.W. 285, 287, 1387 Minn. 238, 
L.R.A.1917F 436. 

“Tt is true, a husband cannot dis- 
pose of the one-third of the personal 
property of which he dies possessed 
by will, nor can he by will or deed 


dispose of the one-third of the real 
estate of which, at any time during 
coverture, he stood seised; but this 
is a right given by statute and may be 
extended, abridged, or abolished at 
the will of the Legislature. So may 
the right of children to inherit, and 
their shares of inheritance; also, the 
right of a person to dispose of prop- 
erty by will. All these statutory 
rights are with the Legislature. 
When these rights come into enjoy- 
ment under existing statutes, the Leg- 
islature may affix a tax upon the re- 
cipients. The inheritance tax law 
was, no doubt, designed to impose 
such a tax upon all, including a wid- 
ow, except as to the specified exemp- 
tion.” State v. Probate Court of Hen- 
nepin County, supra. 

15. State v. Probate Court of Hen- 
nepin County, supra. 

16. In re Murphy’s Estate, 179 N. 
W. 728, 146 Minn, 418. 

[a] Rule applied (1) where there 
were surviving children and the wid- 
ow would be entitled to a life estate in 
the homestead. In re Murphy’s Es- 
tate, 179 N.W. 728, 146 Minn. 418. (2) 
Where decedent died intestate leaving 
no children and the widow was there- 
fore entitled to the homestead in fee 
under Gen. St. (1913) § 7237. In re 
Eckstrum’s Hstate, 198 N.W. 459, 159 
Minn. 231. 

17. In re McDougall’s Estate, 200 
N.W. 353, 160 Minn, 393. 

18. In re McDougall’s Estate, su- 
pra; In re Murphy’s Estate, 179 N.W. 
728, 146 Minn. 418. 

[a] Bule applied where the widow, 
by_her petition to the probate court, 
indicated her intention to retain the 
homestead right, and she requested, 
and obtained, the setting off and as- 
signment to her of such right under 
Gen. St. (1913) § 7308. In re Mur- 
boy's Estate, 179 N.W. 728, 146 Minn. 

Election between rights under will 
and other rights see infra § 2447. 

19. In re Kennedy’s Estate, 108 P. 
280, L560 Cal. (517,29) GRAINS, 142'8 
(decided prior to enactment of St. 
ELSILF sp 713)< 

20. In re Kennedy’s Estate, supra. 

21. See statutory provisions; and 
In re Steehler’s Estate, 233 P. 972, 195 
Cal. 386 [remittitur am on other 
grounds 239 P. 718, 197 Cal. 67] (con- 
struing St. [1917] p 880 § 2 [1]). 

[a] Interest taxable.—In view of 
Civ. Code § 1265, Code Civ. Proc. § 
1474, and St. (1913) p 1067 § 8, title 
to community property, in respect of 
which the widow had, during the life 
of her husband, declared a homestead, 
which was vested in the widow on the 
death of her husband, was liable to 
an inheritance tax. 
Estate, 163 P. 902, 174 Cal. 547. 

22. See statutory provisions; and 
In re Steehler’s Estate, 233 P. 972, 
195 Cal. 386 [remittitur am on other 


devisee and legatee under her husband’s wil 
some jurisdictions, however, specific terms of the 
inheritance tax statute extend its operation to trans- 
fers by the homestead laws?! and by order of court 
setting apart a “probate homestead.”*” ; 
[§ 2447] (e) Election between Rights under Will 
and Other Rights.?* ss 
emption, usually a tax is payable where a beneficiary 
elects to take under a will property the right to 
which such beneficiary might have established under 
some other form of transfer or transaction ‘in re- 
spect of which no tax would have been payable,** 


In re Stewart’s. 


[§§ 2445-2447 


1.20 


In 


In the absence of express ex- 


where a widow might have estab- 
as a claimant of dower,?> as the 


claimant of her statutory share in her deceased hus- 
band’s real, property,?® or as the survivor of a ten- 
ancy by entirety ;?* 


where a surviving husband 


grounds 239 P. 718, 197 Cal. 67] (con- 
struing St. [1917] p 880 § 2 [1]). 

23. Cross references: 
Election: 

In respect of testamentary provi- 
sions in general see Wills [40 Cyc 
1959 et seq]. 
ot to take under power of appoint- 
ment see infra § 2499. 

Will pursuant to contract in general 

see infra § 2452. 

24. State v. Gerhards, 162 P. 1149, 
99 Kan. 462. 

25. State v. Lane, 203 S.W. 17, 134 
Ark. 71; In re Stuyvesant’s Estate, 
131 N.Y.S. 197, 72 Mise. 295; Matter 
of Riemann, 87 N.Y.S. 731, 42 Misc. 
648 


fa] Gift in lieu of dower.—(1) 
Where the widow elects to take a leg- 
acy under the will in lieu of dower 
the legacy is taxable. Matter of Rie- 
mann, 87 N.Y.S. 731, 42 Mise. 648; 
Matter of De Graff, 53 N.Y.S. 591, 24 
Mise. 147; 
160 N.Y.S.1121; In re Barbey’s Es- 
tate, 114 N.Y.S. 725. (2) Where a 
testator’s widow fails to comply with 
Real Property Law (Consol. L. [1909] 
c 50) § 201, as to election, she is pre- 
sumed for the purpose of a transfer 
tax proceeding to have elected to take 
under the will, unless she is entitled 
to the dower in addition to the provi- 
sions of ‘the will. In re Stuyvesant’s 
Estate, 131 N.Y.S. 197, 72 Misc. 295. 

26. Inre Kohn’s Estate, 189 P. 409, 
56 Utah 17; In re Osgood’s Estate, 
re P. 152, 52 Utah 185, L.R.A.1918F 

[a] Provision in lieu of, and not 
in addition to, statutory share.—Un- 


der Comp. L. (1917) § 6406, giving the 


wife one third of the value of the 
husband’s real property, § 6407, pro- 
viding that a provision by will for the 
widow shall be construed to be in lieu 
of such distributive share unless it 
appears that the decedent designed it 
to be additional thereto, and §§ 6347, 
6348, and 6354, as to the construction 
of wills, a devise and bequest of the 
residue of the personal and real es- 
tate of the testator after nominal be- 
quests to the children was in lieu of 
the wife’s distributive share and a 
tax in respect of the property devised 
to the widow was proper. In re 
Kohn’s Estate, 189 P. 409, 56 Utah 17. 
[b] What constitutes election.— 
A ‘decree providing for distribution 
of an estate “in pursuance of and ac- 
cording to the provisions of the last 
will of the said deceased,” and then 
distributing it in harmony with the 
will, showed a waiver by the widow 
and executrix of her right to take un- 
der the statute and an election to take 
under the will. In re Kohn’s Estate, 
189 P. 409, 56 Utah 17. 
27. In re Arp’s Hstate, 147 N.E. 
297, 148 N.E. 427, 883 Ind.App. 371. 
[a] Thus, where a husband devis- 
ed property, including property held 


For later cases, developments and changes in the law see Annotations, same title and section number. 


In re Martinez’s Estate, - 


% 
\ 


§§ 2447-2448) 


might have claimed as tenant by the eurtesy ;7° or 
where a beneficiary might have established his right 
under a contract with decedent?® or as decedent’s 
: There is, however, authority 
for the view that, notwithstanding an election to 
take under a will, no tax is payable in respect of a 
widow’s dower interest®® or her interest in commu- 
nity property,*? or in respect of real property in 
which a will purported to create a life estate in fa- 
vor of a person to whom the testator had conveyed 


cestui que trust.2°% 


a fee.?? 


Election to take against will. Where a widow’s 
dower interest or her statutory share of her hus- 
band’s real or personal property is not taxable gen- 
erally,** if she elects to take dower‘ or her stat- 
utory interest in her deceased husband’s real®® or 
personal®*® property, instead of the benefit of pro- 
visions of her husband’s will, such interest or share 
is not taxable, notwithstanding a statutory provision 


TAXATION 


the will.®8 


[61 C.J.] 1649 


in lieu of, or to avoid the passing of, property trans- 
ferred, by testate or intestate laws.?7 
against taxability has been applied where a widow 
elects to take under a separation agreement instead 
of under her husband’s will, and the benefits which 
acerue under the separation agreement are materi- 
ally different from those which would accrue under 
The fact, however, that a person elects 
not to take under a will is immaterial where the in- 
terest in the estate of decedent which such person 


A like rule 


acquires is taxable in any event.3® 


ancy; 


tenancy*? in 


reciting that it is the intention to tax transfers made 


by him and his wife as tenants by 
entireties, in trust for the wife with 
a provision that, if she elected to ac- 
cept provisions made for her by law, 
the provisions of the will for her 
should be ineffectual, and she accept- 
ed the provisions of the will, she took 
by devise which was subject to trans- 
fer and inheritance tax. In re Arp’s 
Estate, 147 N.E. 297, 148 N.E. 427, 83 


Ind.App. 371. 
115 N.E. 418, 


28. Dana v. 
226 Mass. 297. 

[a] Failure to claim as tenant by 
curtesy and to waive provisions of 
will.— Where testatrix’s husband was 
her sole beneficiary and did not file 
claim or curtesy under St. (1915) c 
134, nor waive rights under will as 
permitted by Rev. L. c 135 § 16, the 
property taken by him under the will 
was subject to the succession tax 
provided for by St. (1912) c 678 § 1. 
eae v. Dana, 115 N.E. 418, 226 Mass. 

29. State v. Gerhards, 162 P. 1149, 
99 Kan, 462. 

29%. State v. Gerhards, supra. 

30. In re Sanford’s Hstate, 137 N. 
W. 864, 91 Neb. 752, 45 L.R.A.N.S. 236 
{mod former op 133 N.W. 870, 90 Neb. 
410, 45 L.R.A.N.S. 228]. 

31. Jones v. State, (Tex.Commn. 
App.) 5 S.W.(2d) 973 [rev (Civ.App.) 
290 S.W. 244]. 

[a] Where gift to wife does not 
exceed the value of her interest ‘n the 
community property, the husband’s 
will, giving her community property 
in lieu of dower, passes no property 
inheritance tax under 
Vernon Civ. St. Annot. (1925) art 
7117. Jones v. State, (Tex.Commn. 
App.) 5 S.W.(2d) 973 [rev (Civ.App.) 
290 S.W. 244]. 

32. In re Weller’s Estate, 108 N.E. 
306, 267 Ill. 230. : 

[a] Mustration.—Notwithstanding 
a devisee, to whom had already been 
conveyed by testator during his life- 
time certain real property, elected to 
take under the will, which purported 
to devise to such devisee a life estate 
in the same and other property, an 
inheritance tax was not payable in 
respect of the property so previbusly 
conveyed. In re Weller’s Estate, 108 
N.E. 306, 267 Ill. a ee ey aS 

Transfer during eo eceden 
generally see infra §§ 2459-2492. 

33. See supra § 2445. 

34. In re Stuyvesant’s Hstate, 131 
N.Y.S. 197, 72 Misc. 295. See In re 
Lackman, 26 OhioN.P.N.S. 387 (ap- 
parently recognizing rule); Common- 
wealth’s Appeal, 34 Pa. 204 (tax not 
ayable). : 
2 35. Ui re Castle’s Estate, 25 Ha- 
waii 108; In re Rogers’ Estate, (Mo.) 
250 S.W. 576. 

36. In re Rogers’ Hstate, supra. 
See Commonwealth’s Appeal, 34 Pa. 
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Dana, 


subject to an 


Co. 1 (tax not payable). 
37. In re Rogers’ Estate, (Mo.) 250 


-S.W. 576. 
[a] Construction. of  statute.— 
Rev. St. (1919) § 589, providing for 


the taxation of transfers “in lieu of 
or to avoid the passing of the prop- 
erty transferred by testate or intes- 
tate laws,’’ refers only to transfers 
by deed, ete., in contemplation of 
death and indirect transfers referred 
to in §§ 558, 559 and not to transfers 
by operation of law. In re Rogers’ 

Estate, (Mo.) 250 S.W. 576. 

38. In re Hartmann’s Estate, 232 
N.Y.S. 672, 183 Misc. 428. s 

[a] Thus a transfer tax on an an- 
nuity to testator’s widow was im- 
proper, where she elected to take un- 
der a separation agreement. In re 
Hartmann’s Estate, 232 N.Y.S. 672, 
133 Misc. 428. 

39. State v. Probate Court of Hen- 
nepin County, 163 N.W. 285, 137 Minn. 
238, L.R.A.1917F 4386; In re Lackman, 
26 OhioN.P.N.S. 387. 

40. Cross references: 

Joint tenancies in general see Joint 
Tenancy 33 C.J. p 900. 

Statutory provisions for taxation of 
transfers in contemplation of death 
or to take effect on death see infra 
§§ 2462-2492. 

Tenancies by entirety in general see 
Husband and Wife §§ 97-106. 

41. Smith v. Douglas County, Neb., 
254 F, 244, 165 C.C.A. 532 [error dism 
40 S.Ct. 485, 253 U.S. 474, 64 L.Ed. 
1019]; Attorney General v. Clark, 110 
N.E. 299, 222 Mass. 291, L.R.A.1916C 
679, Ann.Cas.1917B 119. 

[a] ‘Reason for rule.—The share 
which a joint tenant takes in the 
property on the death of the other 
joint tenant does not pass by the 
‘Jaws regulating intestate succes- 
sion,” so as to be subject to an in- 
heritance tax. Attorney General v. 
Clark, 110 N.E. 299, 222 Mass. 291, 
L.R.A.1916C 679. Ann.Cas.1917B 119. 

[b] TNiustrations.—(1) Rule applied 
where persons associated in business 
entered into agreements under which 
all property owned by them was to be 
held as joint tenants with right of 
survivorshin. Smith v. Douglas 
County, Neb., 254 F. 244, 165 C.C.A, 
532 [error dism 40 S.Ct. 485, 253 U.S. 
474, 64 L.Ed. 1019]. (2) The contract 
controlled so as to prevent a tax, on 
the death of one, even in respect of 
property which was held in the name 
of one of the joint tenants or of an 


agent. Smith v. Douglas County, 
Neb., supra. 
[c]. In New Jersey (1) prior to the 


amendment of March 11, 1922 (P. L. 
p 299), the “succession” of a surviy- 
ing joint tenant was not taxable, un- 
der the act of April 20, 1909 (P. L. p 
325), as a transfer by or from the 
deceased joint tenant, if the latter did 


[§ 2448] (f) Survivorship in Cases of Joint Ten- 
Tenancies by Entirety.*° 
statute providing for a tax in respect of property 
which passes, or transfers of property, “by will” 
or “by intestate laws,” or “laws regulating intestate 
succession,” no tax may be imposed in respect of 
property acquired by survivorship in case of a joint 
securities, *? 


Usually under a 


in bank deposits,** 


not participate in the creation of the 
estate in joint tenancy. In re Hug- 
gins’ Hstate, 125 A. 27, 96 N.J.Eq. 275 
[aff (1925) sub nom Fairleigh v. Bug- 
bee, 130 A. 923, 3 N.J.Misc. 1072 (aff 
134 A. 917, 103 N.J.Law 182)]. (2) 
The succession of a surviving joint 
tenant was taxable, where deceased 
Joint tenant created, or participated 
ih creating, the joint tenancy. In re 
Huggins’ Estate, 125 A. 27, 96 N.J.Eq. 
275 [aff (Sup. 1925) sub nom Fair- 
leigh v. Bugbee, 130 A. 923, 3 N.J.Misc. 
1072 (aff 134 A. 917, 108 N.J.Law 
102)]. (3) Thus where two brothers, 
owning property of substantially 
equal value, created a joint tenancy 
in the whole thereof between them- 
selves, the succession of the survivor 
as to one-half the total property was 
taxable, under Act April 20, 1909 (P. 
L. p 325), as a transfer by or from 
the deceased joint tenant. (Prerog.) 
In re Huggins’ Estate, 125 A. 27, 96 
N.J.Eq. 275 [aff (Sup.) sub nom Fair- 
leigh v. Bugbee, 130 A. 923, 3 N.J.Misc. 
R. 1072 (aff 184 A. 917)]. 

[d] In Pennsylvania.—(1) Where 
decedent and his sister owned a li- 
brary jointly, if the title of the sister 
to the brother’s interest became ef- 
fective by virtue of the operation of 
the will of decedent, the transfer of 
decedent’s Share was subject to an in- 
heritance tax. In re Leach’s Hstate, 
128 A. 497, 282 Pa. 545. (2) Where, 
however, decedent and his sister ac- 
quired the library jointly more than 
twenty years before his death, with 
the understanding that all property 
acquired should belong exclusively to 
the survivor, the sister’s rights then 
accrued, and no collateral inheritance 
tax was chargeable against decedent’s 
share. In re Leach’s Hstate, supra. 

42. Attorney General v. Clark, 11€ 
N.E. 299, 222 Mass. 291, L.R.A.1916C 
679, Ann.Cas.1917B 119. But see In 
re Carr’s Estate, 30 Pa.Dist. 481 (de- 
cedent’s share of corporate stock is- 
sued in the name of decedent and an- 
other person “or the survivor’ or 
some equivalent designation was sub- 
ject to tax). 

[a] Reason for rule—The sur- 
vivor does not take by descent as the 
heir at law of deceased. Attorney 
General y. Clark, 110 N.H. 299, 222 
Mass. 291, L.R.A.1916C 679, Ann.Cas. 
1917B 119. 

43. In re Gurnsey’s Estate, 170 P. 
402, 177 Cal. 211; McDougald v. Boyd, 
159 P. 168, 172 Cal. 7538; Attorney 
General v. Clark, 110 N.E. 299, 222 
Mass. 291, L.R.A.i916C 679, Ann.Cas. 
1917B 119; In re Tilley’s Estate, 151 
N.Y.S. 79, 166 App.Div. 240 [aff 109 
N.E. 1094, 215 N.Y. 702]; Matter of 
Stebbins, 103 N.Y.S. 563, 52 Misc. 438. 

[a] Husband and wife.—Where 
bank deposits were made by husband 
and wife as joint tenants, the wife, 
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or in real property*?” and in the case of a tenancy 
Where property was held by de- 
ceased and another as tenants in common, however, 
a tax is usually payable in respect of deceased’s share 
of the property,*® and, where decedent did not in- 
tend to create a right of survivorship in his wife 
in respect, of an amount which was eredited to de- 
ceased in an account with his employer, the amount 
was subject to a tax where decedent died intestate 


by entirety.** 


as to such sum.*® 


surviving, did not take any interest 
therein as heir, but took by virtue of 
her estate originating at the creation 
of the tenancy. McDougald v. Boyd, 
159 P. 168, 172 Cal. 753 (the inherit- 
ance tax law then in force did not im- 
pose a tax on the right accruing toa 
surviving joint tenant). 

43%. Attorney General v. Clark, 
110 N.E. 299, 222 Mass. 291, L.R.A. 
1916C 679, Ann.Cas.1917B 119; In re 
Horler’s Estate, 168 N.Y.S. 221, 180 
App.Div. 608. y 

[a] In Pennsylvania (1) the rule 
of the text has been applied where 
two collateral relatives, who had each 
owned real estate, had conveyed such 
real estate to a third person, who re- 
conveyed such real estate to such col- 
lateral relatives as joint tenants with 
the right of survivorship. In re Mc- 
Intosh’s Bstate, 137 A. 661, 289 Pa. 
509 [aff 8 Pa.Dist.&Co. 443]. (2) “The 
transfer here sought to be taxed is 
manifestly neither by will nor by the 
intestate laws.” In re McIntosh’s Es- 
tate, 8 Pa.Dist.&Co. 443, 444 [aff and 
quot In re McIntosh’s Hstate, 137 A. 
661, 289 Pa. 509, 511). 

44. Palmer v. Mansfield, 110 N.E. 
283, 222 Mass. 263, L.R.A.1916C 677; 
In re Dunn’s Estate, 141 N.E. 915, 236 
N.Y. 461; In re Lyon’s Estate, 135 N. 
EB. 247, 233 N.Y. 208... See In re Arp’s 
Estate, 147 N.E. 297, 148 N.E. 427, 838 
Ind.App. 871 (apparently recognizing 
rule); In re Carr’s Hstate, 30 Pa.Dist. 
481 (recognizing rule). Compare In 
re Klatzl’s Estate, 110 N.H. 181, 216 
N.Y. 83 [rearg den 113 N.E. 406, 218 
N.Y: 734]. 

[a] Reasons for rule.—(1) “Upon 
the death of the testator no estate in 
the property passed to his widow. It 
belonged to her from the time when 
the tenancy by the entirety was cre- 
ated. In the event that she survived 
her husband, upon his death she took 
no new title by survivorship, but held 
under the deed by which she was orig- 
inally seized of the whole.’ Palmer 
v. Mansfield, 110 N.E. 283, 284, 222 
Mass. 2638, L.R.A.1916C 677. (2) The 
estate did not pass “‘by laws regulat- 
ing intestate .succession.” Palmer v. 
Mansfield, supra (Inheritance Tax L. 
pt 4 § 1, as amended by St. [1912] § 


i); 

45. In re Thompson’s Estate, 142 
N.Y.S. 1064, 81 Misc. 86. See In-re 
Klatzl’s Estate, 110 N.E. 181, 216 N.Y. 
83 [rearg den 113 N.H..406, 218 N.Y. 
734] (per Seabury, J., as to real prop- 
erty held by husband and wife). 

46. In re Mills’ Estate, 157 N.Y.S. 
138, 93 Misc. 413. ; 

47. Retroactive operation of stat- 
ute see supra §§ 2349, 2352. 

Validity see supra § 2394. 

48. In re Van Vranken’s Estate, 
179 N.Y.S. 752, 110 Misc. 84 (constru- 
ing Tax L. § 220 subd 7, added by L. 
[1915] c 664). 

[a] Statute not applicable.—Tax 
L. § 220 subd 5 (formerly subd 7) did 
not apply to a transfer of property 
under a trust deed, where decedent 
and her daughter created the trust 
fund from which a specified annual 
payment was to be made to decedent 
and the balance of the income was to 
be paid to the daughter, the whole in- 
come to be paid the surviving grantor 
until her death. In re Norris’ Estate, 
241 N.Y.S. 360, 136 Misc. 859. 

49. See case infra this note. 

[a] In New York, under Tax L. 
§ 220 subd 7, added by L. (1915) c 664 


and amended by L. (1916) c 323, the 
ac eS ES he eae ep 
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accounts,°? in 


tax was payable in respect of the 
entire value of personal property 
which had been held by decedent and 
the survivor as joint tenants notwith- 
standing decedent had not contribut- 
ed anything. In re Koch’s Estate, 192 
N.Y.S. 205, 117 Misc. 277. Compare 
In re Rade’s Estate, 237 N.Y.S. 102, 
135 Misc. 256 (under trust deed enti- 
tling the husband, as survivor, to ad- 
ditional half of income for life, only 
half of the trust fund was subject to 
transfer tax on the wife’s death). 

50. See cases infra this note. 

[a] In New York.—(1) Under Tax, 
Ly § 220 subd 7, added by L. (1915) c 
664, and various amendments, a tax 
measured by the total amount of the 
security in question was payable, on, 
the death of the husband, where hus- 
band and wife had held jointly stocks 
(In re Kane’s Estate, 160 N.E. 17, 247 
N.Y. 219 [mod on rearg 159 NE. 410, 
246 N.Y. 498]; In re Kelly’s Estate, 188 
N.Y.S. 191, 151 Misc. 357) (2) or bonds 
(In re Kelly’s Estate, supra). (3) So 
also, under such a statute a bond and 
mortgage bought and owned jointly 
by two or more persons after the pas- 
sage of the amendatory act, were sub- 
ject to the transfer tax, on the death 
of one of the joint owners, for the full 
amount of such bond and mortgage, 
irrespective of the fact that the sur- 
vivor contributed thereto. In re 
Reynolds’ Estate, 199 N.Y.S. 494, 120 
Mise. 424. Compare In re Egerton’s 
Estate, 170 N.Y.S. 222, 103 Mise. 471 
(only one half of the amount of cor- 
porate certificate payable to decedent 
and another, and the survivor of them, 
was subject to a transfer tax). (4) 
The rule requiring a tax based on the 
full value of the securities involved 
was applied or recognized even where 
the survivor had contributed to the 
acquisition of such securities. In re 
Cossitt’s Estate, 198 N.Y.S. 560, 204 
App.Div. 545 [aff 142 N.E. 268, 236 N. 
Y. 524]; In re Reynolds’ Estate, 199 
N.Y.S. 494, 120 Mise. 424. (5) It was 
also held, however, that where only 
half of the amount of a mortgage and 
mortgage certificate, which were held 
jointly, was donative and the balance 
of the investment had been contribut- 
ed by the survivor, a tax in respect 
only of one half was payable. In re 
Weissbach’s Estate, 183 N.Y.S. 771, 
111 Misc. 501. . 

51. See cases infra this note. 

[a] In Massachusetts Gen. L. c 65 
§ 1, providing for the taxation of any 
beneficial interest in property “which 
shall arise or accrue by survivorship 
in any form of joint ownership,” in- 
cluded bank accounts in the names of 
a husband and his wife, which varied 
somewhat in the description of the 
form of holding, and one half of the 
various accounts was properly taxa- 
ble. Marble v. Jackson, 139 N.E. 442, 
245 Mass. 504. 

[b] In New York.—(1) The entire 
amount of a joint bank account in the 
name of husband and wife payable to 
the survivor, created subsequent to 
taking effect of Tax L. § 220 subd 7, 
added by L. (1915) ¢ 664, was taxa- 
ble on the death of the husband, 
where there was nothing to indicate 
that the succession was not donative 
in character. In re Dolbeer’s Estate, 
123 N.E. 381, 226 N.Y; 623. Compare 
In re Hauser’s Hstate, 166 N.Y.S. 1079 
(where a deposit represented by a 
certificate of deposit payable to the 
order of decedent and another consti-. 
tuted a joint account, one half the 


Specific statutory provision for taxation.*7 
some jurisdictions the taxation of property or inter- 
ests arising out of survivorship in the case of joint 
tenancies and the like is regulated by specific stat- 
utory provisions,*® and the courts have upheld or 
recognized the taxability under such statutes of 
property or the transfer of property in the case of 
a joint tenancy or joint holding in respect of per- 
sonal property,*® as, for example, securities,°® bank 


[§ 2448 


In 


respect of real property,>* and 


amount passed to the survivor on de- 
cedent’s death, and such half was 
subject to the inheritance tax). But 
see In re Teller’s Hstate, 165 N.Y.S. 
517, 178 App.Div. 450 [rev 161 N.Y.S. 
1110] (bank account held jointly by 
husband and wife, whether created 
before or after enactment of L. [1915] 
e 664, was subject to transfer tax to 
the extent of one half of its value); 
In re Reardon’s Estate, 182 N.Y.S. 
218-(a surviving joint tenant of a 
bank deposit, whether the account 
was opened before or after Tax L. § 
220 subd 7, added by L. (1915) c 664, 
took effect, being possessed of one 
half of the deposit at all times, was 
not liable to a transfer tax for such 
half). (2) Under such provision, as 
amended by L. (1916) c 3238, L. (1919) 
c 626, and L. (1922) c 430, there was 
a conflict of authority as to whether 
the statute applied to bank deposits 
made entirely or partly from. the 
funds of the survivor. See cases in- 
fra this note. (3) The view was taken 
that the fact that the survivor fur- 
nished one half the amount of the de- 
posit did not prevent a tax on the 
whole amount under Tax I. § 220 
subd 7, added by L. (1915) ¢ 664. In 
re. Reynolds’ Estate, 199 N.Y.S. 494, 
120 Misc. 424. (4) A like rule was 
recognized or applied where the sur- 
vivor furnished all the funds. In re 
Bigelow’s Estate, 177 N.Y.S. 847, 108 
Misc. 601. See In-re Horler’s Estate, 
168 N.Y.S. 221, 180 App.Div. 608 (one 
half taxable where tenancy created 
before enactment of statute). (5) In 
other cases it was held that where 
the survivor had furnished the whole 
amount no tax was payable (In re 
Van Deusen’s Estate, 193 N.Y.S. 762, 
118 Mise. 212; In re Van Vranken’s 
Estate, 179 N.Y-S. 752, 110 Misc. 84) 
(6) and, in the case of two joint ten- 
ants, where the survivor had furnish- 
ed one half, a tax on only one half the 
joint deposit was payable (In. re 
Weissbach’s Estate, 183 N.Y.S. 771, 
111 Misc. 501). (7) Where a deposit 
of the survivor’s money had been 
made in the name of deceased and 
survivor, a transfer tax was not as- 
sessable, where deceased had been 
merely the attorney for the survivor 
(In re Buchanan’s Estate, 171 N.Y.S. 
708, 184 App.Div. 237 [aff 166 N.Y.S. 
947, 100 Misc. 628]), (8) notwith- 
standing the provisions of the Bank- 
ing L. § 249 that a deposit made by 
any person in the names of such de- 
positor and another person and in 
form to be paid to either or the sur- 
vivor of them, shall become the prop- 
erty of such persons as joint tenants 
(In re Buchanan’s Hstate, supra) (9) 
and that the making of a deposit in 
such form shall, in the absence of 
fraud and undue influence, be conclu- 
Sive evidence, in any action or pro- 
ceeding to which the surviving de- 
positor is a party, of the intention of 
both depositors to vest title to such 
deposit, and the additions thereto, 
in such survivor (In re Buchanan’s 
Estate, supra). 

[ec] In Ohio the interest of a de- 
ceased husband in a joint bank ac- 
count of his: wife and him, which ac- 
crued to the wife on his death, was 
subject to a succession tax under Gen. 
Code § 5332. Tax Commission of Ohio 
v. Hutchison, 166 N.H. 352, 120 Ohio 
St. 361 (one half was held subject to 
a tax in accordance with the claim 
of the state tax commission). 

52. See case infra-this note. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 2448-2451] 


in the case of a tenancy by entirety.5? Some stat- 
utes of this type apply to property where the right 
of survivorship is attached by operation of law as 
an incident to the estate immediately given®+ and 
do not apply to property in respect of which the 
right of survivorship is a separable estate although 
created contemporaneously with the life estate or 


interest.55 
[§ 2449] (g) Survivorship 


no tax is payable.®° 


{a] In Wisconsin a conveyance 
made in 1902 to a man and his wife 
“as tenants by the entirety” created 
a joint tenancy, and the interest of 
the wife, devolving upon her husband 
at her death, was subject to an in- 
heritance tax under St. (1925) § 7201. 
In re Ray’s Estate, 205 N.W. 917, 188 
Wis. 180. 

53. See cases infra this note. 

[a] In New York.—(1) Under Tax 
L. § 220 subd 7, taxing the right of a 
surviving tenant by entirety as if the 
whole property had belonged to de- 
ceased tenant absolutely, the tax was 
to be imposed on the entire estate. In 
re Dunn’s Estate, 141 N.E. 915, 236 N. 
Y. 461. (2) A deed of a half interest 
in realty to grantor’s wife, reciting an 
intent to create a tenancy by entirety 
ereated such tenancy, ‘and transfer 
was taxable, under such statute, on 
grantor’s death before wife, as if the 
whole property belonged absolutely to 
deceased. In re Farrand, 214 N.Y.S. 
793, 126 Mise. 590. (3) Under such 
statute the fact that the survivor con- 
tributed all of the funds that went 
to the purchase of the property did 
not relieve from a transfer tax based 
on the full value of the real property 
involved. In re Koch’s Estate, 192 
IN. ¥cSo 205.7 F170 UMises 277;\\"In re 
Chase’s Estate, 183 N.Y.S. 638, 112 
Misc. 684. See Matter of Frein’s Es- 
tate, 183 N.Y.S. 149. 

54. Blodgett v. Union & New Ha- 
ven Trust Co., 149 A. 790, 111 Conn. 
165. 

55. Blodgett v. Union & New Ha- 
ven Trust Co., supra. 

[a] Gift of securities——-Where a 
wife arranged with a banking firm 
which was holding certain bonds for 
her to have such bonds held jointly 
in the names of herself and her hus- 
band, expressing at the same time her 
intention that in the event of her 
death the bonds should pass to her 
husband without further formalities, 


it was held that the estate at most 


was a tenancy in common with the 
right of the survivor to take the 
whole as a remainder interest, and not 
a joint tenancy in the full sense as 
recognized by the English common 
law, and that on the death of the 
wife before her husband L. (1925) ¢c 
149, as amended by L. (1927) ¢ 81, 
providing for a tax in respect of cer- 
tain joint, estates or holdings, did not 
appiy. Blodgett v. Union & New Ha- 
ven Trust Co., 149 A. 790, 111.Conn. 
165. 

56. Community property in gener- 
al see Husband and Wife §§ 1069- 
1404. 3 


in 
While it has been held or recognized that, in the 
absence of express exemption, a widow takes her 
interest in community property on the. death of 
the husband as heir and that such share is taxable 
under a statute imposing a tax on property which 
shall pass by will or by the intestate laws,** in most 
jurisdictions in which the community property sys- 
tem is operative the view is taken that the surviv- 
ing spouse does not take by the intestate laws®’ or 
’ by inheritanee®® within the meaning of statutes im- 
posing a tax in respect of property which shall pass 
by “the intestate laws” or “in respect of inherit- 
ances,” and therefore, in the absence of a specific 
provision making such interest subject to the tax, 
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[§ 2450] (h) 
Agreement.®1 


ognized.* 


[61 C.J.] 1651 


Survivorship under Partnership 


The taxability of a transfer, under 
articles of partnership, to a surviving partner of a 
deceased partner’s interest in the firm has been rec- 


[§ 2451] (4) Transfer Pursuant to Contract of 
Decedent®*—(a) In General. The view usually tak- 


en is that where, by virtue of a contract with de- 


Community.** 


heirs. °° 


Provision by will in lieu of interest 
Sponsor property see supra § 

57. McDougald v. First Federal 
Trust Co., 199 P. 11, 186 Cal. 2438; 
Estate of Sims, 95 P. 655, 153 Cal. 
365; In re Moffitt, 95 P. 653, 1025, 153 
Cal. 359, 20 L.R.A.N.S. 207 [aff 31 S.Ct. 
79; 218 U.S. 400, 54 L.Hd. 1086]. See 
Chambers v. Lamb, 199 P. 33, 186 Cal. 
261 (apparently recognizing rule). 

[a] Rule applied where, after the 
death of the husband, his widow suc- 
cessfully prosecuted a suit to set 
aside, as invalid as to her, a convey- 
ance of community property made,by 
the husband. McDougald v. First 
Federal Trust Co., 199 P. 11, 186 Cal. 
2 


43. 

[b] Yestamentary gift in excess 
of right in community property.— 
Where a testator wills half his estate, 
wholly community property, to his 
widow, the inheritance tax is based 
on’ three fourths of the whole as of 
his death, which she takes, and no 
waiver by her can defeat the state’s 
right to an inheritance tax on such 
portion. In re Rossi’s Estate, 146 P. 
430, 169 Cal. 148. ‘ 

58. Kohny v. Dunbar, 121 P. 544, 
548, 21 Idaho 258, 39 L.R.A.N.S. 1107, 
Ann.Cas.1913D 492. 

“The survivor takes one-half of the 
property in his or her own right as 
survivor, and is not liable under 
[Rev. Codes] section 1873 to pay an 
inheritance tax on such interest in 
the community estate.’ Kohny v. 
Dunbar, supra. 

[a] In Nevada, under Rev. L. § 
2165, the wife’s interest in the com- 
munity does not pass to her at her 
husband’s death ‘‘by the statutes of 
inheritance,” and is not subject to the 
inheritance tax imposed by St. (1913) 
ec 266 § 1. Inre Williams’ Estate, 161 
P. 741, 40 Nev. 241, L.R.A.1917C 602. 

[b] In New Mexico L. (1921) c 
179 § 2, which imposes a succession 
tax on the estates of deceased per- 
sons which shall pass “by will or in- 
heritance or by other statutes,” does 
not apply to community property 
which, on the death of the wife, be- 
longs without administration to the 
‘surviving husband free from the es- 
tate tax. In re Chavez's Estate, 280 
P. 241, 34 N.M. 258, 69 A.L.R. 769. 

[ec] In Texas (1) a widow does not 
take her one half by the “laws of de- 
scent or distribution’’ (Jones v. State 
(Commn.App.) 5 S.W.(2d) 973), (2) or 
as heir (Jones v. State, (Commn.App.) 
5 S.W.(2d) 973 [rev. (Civ.App.) 290 S. 
W. 244]). (3) “She does not inherit 
such one-half, but she takes it as 
owner in her separate right after the 


cedent, a person becomes entitled to and acquires 
property which was held by decedent when he dies 
and which decedent attempted to give to a third 
person by will, no tax is payable,*+ and a like rule 
has been applied where decedent agreed that cer- 
tain of his property should belong to a designated 
person upon decedent’s death and such person, on 
decedent’s death intestate, obtained a decree of spe- 
cific performance against the administrator and 
There is, however, authority for the view 
that where decedent has not performed his binding 
agreement to bequeath and devise property to a cer- 
tain person and the court treats the beneficiaries 
under his will as trustees for such person, a tax is 
payable on the theory that the devolution takes place 


dissolution of the marriage.” Jones 
v. State, (Commn.App.) 5 S.W.(2d) 
973, 975. , 

59. Marsal’s Succession, 42 So. 778, 
118: La: 212. 

[a] Half interest of husband in 
community property, which was not 
inherited by him from his wife, but 
which was acquired by entry from 
the government during the régime of 
the community, was not subject to an 
inheritance tax nor affected by the 
inheritance tax law. Green v. W. G. 
Fy noone Lumber Co., 98 So. 544, 154 La. 


60. Kohny v. Dunbar, 121 P. 544, 
21 Idaho 258, 37. L.R.A.N.S. 1107, Ann. 
Cas.1913D 492; Marsal’s Succession, 
42. So. 778, 118 La. 212. 

61. Transfer by partnership to 
take effect in possession or enjoyment 
after death see infra § 2480. 

62. See In re Reimers’ Estate, 176 
N.Y.S. 430, 107 Misc. 322 [aff 178 N. 
Y.S. 914, 189 App.Div. 935] (apparent- 
ly under statute since repealed). 

63. Payments of debts or claims 
see infra §§ 2454, 2455. 

64. Nelson v. Schoonover, 132 P. 
1183, 89 Kan. 779, Ann.Cas.1915A 147 


[den reh 131 P. 147, 89 Kan. 388]; In 
re Mills. 152 A. 185, § N.J.Misc. 843. 
[a] Illustrations.—(1) Where a 


husband bought land and paid for it 
out of his own funds, had title taken 
in the name of his wife under an 
agreement that she would devise the 
property ‘to him, and, after’the wife 
had died leaving a will by which she 
devised part of such property to a 
third person, obtained title by a suit 
in the nature of one for specific per- 
formance, no tax was payable. WNel- 
son v. Schoonover, 132 P. 11838, 89 
Kan. 779, Ann.Cas.1915A 147 [den deh 
131 P. 147, 89 Kan. 388]. (2) Trans- 
fer of an estate from a beneficiary un- 
der will to a party obtaining specific 
performance of contract to devise the 
estate for services was a transfer un- 
der an equitable trust, not under a 
will, and was not subject to transfer 
inheritance tax under P. L. (1927) p 
428. In re Mills, 152 A. 185, 8 N.J. 
Misc. 843 [aff sub nom In re Soden’s 
Estate, 148 A, 12, 105 N.J.Eq. 595]. 
(3) Recovery at law against an estate 
of the amount which testator had 
agreed to bequeath for care furnished 
him was not subject to transfer tax. 
Bente v. Bugbee, 137 A. 554, 103 N.J. 
Law 696; Bente v. Bugbee, 137 A. 552, 
1023 N.J.-Law 608 [rev 134 A. 185, 4 N, 
J.Misc. 7011. 

65. Matter of Demers, 84 N-Y.S. 
1109, 41 Mise. 470 (contract made by 
lecedent in his lifetime to leave hig 
property to his natural child). 


1652 [61 C.J.] 
under the will.®® 

Where decedent had by contract agreed to main- 
tain a trust for certain persons and the contract 
provided that his executor would become a substi- 
tute trustee for the purposes of the agreement, the 
fact that decedent in his will makes recommenda- 
tions as to the property which shall compose the 
corpus of the trust, which recommendations were in 
substance made effective by agreement between the 
executor and the beneficiary, did not require the pay- 
ment of a tax." 

[§ 2452] (b) Will Pursuant to Contract.°* It is 
usually recognized that where decedent disposes of 
property by will, pursuant to a contract providing 
for such disposition, a tax is payable,®® where, for 
example, pursuant to a prior contract, a husband 
made testamentary provision for his wife’® and chil- 
dren;‘! where a widow made provision for her chil- 
dren pursuant to an agreement made with her de- 
ceased husband during his lifetime;** where de- 
ceased made testamentary provision for a person as 
compensation for services rendered**® or for care 
and maintenance furnished’* deceased; and where 
deceased made testamentary provision for payment 


66. In re Kidd, 80 N.E. 924, 188 N. 


TAXATION 


children took under the will of 


[§§ 2451-2453 


\ 


of a debt due from him.7® There is apparently, 
however, authority for the view that a testamentary 
devise made pursuant to a contract therefor if the 
devisee would care for testator is not taxable if 
the devise is in the nature of a payment of a debt.’® 

[§ 2453] (c) Payments under Antenuptial Agree- 
ments.77 It has been held or recognized that pay- 
ments made from a deceased husband’s estate in 
discharge of his widow’s claim under an antenuptial 
contract are not subject to a tax,’* especially where 
the contract recites that the payments to be made 
to the wife were to constitute debts of the estate."® 
On the other hand, it has been held that where the 
widow elects to take, pursuant to a provision of her 
husband’s will, certain property in discharge of her 
claim under the agreement, a tax is payable,*® and 
in a jurisdiction in which dower or statutory shares 
to which a widow is entitled are taxable,*! it has 
been held that payments made to a widow pursuant 


to an antenuptial contract which made provision for , 


the wife in lieu of dower or statutory shares to 
which she would be entitled are subject to the tax.*? 
It has been held, however, that as to a transfer to 
a widow pursuant to an antenuptial agreement for 


the | E. 44, 234 Mass. 403. 


Y. 274. 

67. In re Hamilton’s Estate, 164 
N.Y.S. 938, 100 Misc. 61. 

68. Election between rights under 
will and other rights see supra § 2447. 

69. State v. Gerhards, 162 P. 1149, 
99 Kan, 462; Krug v. Douglas County, 
208 N.W. 665, 114 Neb. 517; In re 
Kidd, 80 N.E. 924, 188 N.Y.-274. And 
see cases infra notes 70-75. But see 
In re Galot’s Estate, 174 N.Y.S. 492, 
106 Mise. 310 (where property was 
conveyed to decedent in considera- 
tion of his promise to “transfer and 
convey” it back to the grantors “up- 
on his death’ free and clear of en- 
cumbrances, a transfer of the real es- 
tate by the will of decedent was not 
a gift or a gratuity, and was not lia- 
ble to a transfer tax). 

70. In re Grogan’s Hstate, 219 P. 
87, 63 Cal.App. 536; In re Howell’s 
Estate, 174 N.E. 457, 255 N.Y. 211. 

[a] ENustrations.—(1) A bequest 
to a wife in her husband’s will 
pursuant to a separation agreement 
was subject to tax under Tax L. § 
220, as amended by L. (1925) ec 143. 
In re Howell’s Estate, 174 N.E. 457, 
255 N.Y. 211. (2) In this connection 
it was held that the statutory provi- 
sion that if a transfer is made for a 
valuable consideration the portion for 
which the grantor or vendor receives 
equivalent monetary consideration is 
not taxable does not apply to trans- 
fers by will. In re Howell’s Estate, 
supra. (3) A trust fund created by 
will consisting of one half of testa- 
tor’s property, the income of which is 
payable to his wife during her life- 
time, pursuant to a prior written 
agreement between them, made while 
they were living apart, in considera- 
tion of her relinquishment of inherit- 
ance rights, is taxable under Inherit- 
ance Tax Act § 2, as property trans- 
ferred by will, although the will is 
merely a medium for transfer previ- 
ously agreed upon. In re Grogan’s 
Estate, 219 P. 87, 63 Cal.App. 536. 

Provision pursuant to antenuptial 
agreement see infra § 2453. 

71. In re Howell’s Estate, 174 N. 
Bi 6457, 255° NY... 211; 

72. Krug v. Douglas County, 208 
N.W. 665, 114 Neb. 517. 

[a] Tllustrations.—(1) Where a 
husband made his wife the sole lega- 
tee, and she, pursuant to an agreement 
with him, made a simultaneous will 
disposing of property to their chil- 
dren, on the death of the husband the 
property passed to the wife, who died 
before probate of his will, and the 


wife, and legacies and devises there- 
under were subject to inheritance tax 
regardless of any tax on transfer of 
property from husband-to wife. Krug 
v. Douglas County, 208 N.W. 665, 114 
Neb. 517 (Comp. St. [1922] § 6153 
involved). (2) The fact that the chil- 
dren could have established their 
rights under the agreement between 
their parents if their mother had not 


complied with the agreement was im- 


material. Krug v. Douglas County, 
supra. 
73. State v. Mollier, 152 P. 771, 96 


Kan. 514, L.R.A.1916C 551; Clarke v. 
Treasurer and Receiver General, 115 
Bue 416, 226 Mass. 301, L.R.A.1917D 

[a] Statutory exception as to bona 
fide purchases for full consideration. 
—JIn this connection it has been held 
that a provision of the inheritance 
tax law which excepts from the oper- 
ation of the statute cases of bona fide 
purchases “for full consideration in 
money or money’s worth” applied 
solely to transfers by deed or grant 
in contemplation of death, and not to 
the transmission of property by will. 
State v. Mollier, 152 P. 771, 96 Kan. 
514, L.R.A.1916C 551; Clarke v. Treas- 
urer and Receiver General, 115 N.E. 
416, 226 Mass. 301, L.R.A.1917D 800. 

[b] Contract made in contempla- 
tion of inheritance tax law.—Where 
a legacy tax law, which provides for 
a tax in respect of all property which 
shall pass by will, existed in substan- 
tially the same form when a contract 
to bequeath, as compensation for 
services, was made, it will be presum- 
ed that the contract was made in con- 
templation of the statute. Clarke vy. 
Treasurer and Receiver General, 115 
Se 416, 226 Mass. 301, L.R.A.1917D 

74 Richardson v. Lane, 126 N.R, 
44, 234 Mass. 403; Carter v. Craig, 90 
A. 598, 77 N.H. 200, 52 L.R.A.N.S. 211, 
Ann.Cas.1914D 1179. But see In re 
Hulse, 15 N.Y.S. 770 (no tax payable). 

[a] Ilustrations.—(1) Where de- 
cedent, in consideration of the agree- 
ment of petitioners to provide her 
suitable maintenance for life, agreed 
in turn to pay them three hundred 
dollars in cash, and to make a will 
devising her house to them in fee 
simple, both of which she did, the 
house passed to petitioners by reason 
of the will on decedent’s death, so as 
to render the devise subject to an in- 
heritance tax, under St. (1909) ec 490 
pt 4 § 1, as amended by St. (1912) c 
678 § 1. Richardson v. Lane, 126 N. 


(2) Property 
passing by a will, executed pursuant 
to a contract binding the beneficiary 
to support testator and his wife for 
life, is subject to the inheritance tax 
imposed by L. (1907) c 68 § 1. Carter 
v. Craig, 90 A. 598, 77 N.H. 200, 52 
L:R.A.N.S. 221," AnniGas. 1914) 279. 

75. Inre Ginevrini’s Estate, 252 N.« 
Y:S. 231, 141 Mise: 91. 

Testamentary provision for pay- 
ae of debt in general see infra § 

76. In re Miller’s 9 Pa. 
Dist.&Co. 804. 

77. Transfer to take effect in pos- 
session or enjoyment after death see 
infra § 2479. 

78 In re Fridenberg’s Estate, 8 
Pa.Dist.&Co. 705. 

79. Hill v’. Treasurer and Receiver 
General, 116 N.E. 509, 227 Mass. 331. 

80. Hill v. Treasurer and Receiver 
General, supra. 

[a] Thus where the wife, in lieu 
of two hundred and fifty thousand 
dollars given her by an antenuptial 
agreement, elected under her hus- 
band’s will to take bonds, ete., the 
transfer and acceptance thereof was 
a legacy in payment of a debt and was 
subject to an inheritance tax under 
St. (1909) c 490 pt. 4 § 1. Hill v. 
Treasurer and Receiver General, 116 
N.E. 509, 227 Mass. 331. 

81. See supra § 2445. 

82. People v. Field’s Estate, 93 N. 
E. 721, 248 Ill. 147, 35 L.R.A.N.S. 230. 

[a] Thus, where an antenuptial 
contract between a man and woman 
recited that marriage was contem- 
plated between them and that they 
contracted to settle their respective 
rights in the property of each, and 
it was agreed that each should re- 
tain control of his or her separate 
property, and that, if the prospective 
wife should survive her husband, she 
should have out of his property a stip- 
ulated sum, which should be received 
by her in lieu of, and in full satisfac- 
tion of, all claims, rights, and inter- 
ests which she might have or claim 
in the husband’s property as his wid- 
ow, it was held that payment under 
the agreement to the prospective wife, 
being conditional upon her surviving 
her husband as his widow, was in- 
tended as a substitute for or in lieu 
of dower, and was taxable under the 
inheritance tax law the same as dower 
would be, and was not to be deemed 
an indebtedness to be deducted from 
the market value of the estate. Peo- 
ple v. Field’s Estate, 93 N.E. 721, 248 
Ml. 147, 33 L.R.A.N.S. 230. ; 


Estate, 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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provision to be made for her in case she should sur- 
vive her husband, no tax was payable where such 
transfer was made by the husband’s will which was 
one method of performance recognized by the agree- 
ment. ** 

[§ 2454] (5) Payment of Debts or Claims'+—(a) 
In General. In general a tax is not payable in re- 
spect of assets of a testator or an intestate which 
are used to pay his debts®® nor in respect of pay- 
ments to creditors which are not legacies and are 
made pursuant to directions to executors to make 
such payments. While there is authority for the 
view that a testamentary gift to a‘ereditor in pay- 
ment of his claim, which is accepted by him, is sub- 
ject to a tax,’ in some jurisdictions a bequest to 
a creditor of the testator in discharge of such ered- 
itor’s valid and binding claim is not subject to the 
tax,§® provided the bequest represents a true and 


valid debt, recognized by both parties as such,®® and, 


is not a mere pretense to avoid payment of the leg- 
acy tax.°° It has been held that a tax is payable 
where the debt in question was one which the tes- 
tator was under no legal obligation to pay because 
he had been discharged in bankruptey,®! and a be- 
quest in consideration of the beneficiary’s perform- 
ing certain services or acts subsequent to the death 
of testator is also subject to the tax.°? A provision 
of a will of a nonresident decedent that the amount 
owed her by a resident should be deducted from the 
amount bequeathed to the debtor does not avoid or 

83. In re Vanderbilt’s Estate, 172 
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Payable in respect of such annuities, 
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reduce the inheritance tax.9? 

[§ 2455] (b) Compromise of Claim.®* Usually a 
tax is not chargeable on a sum paid by the heir or 
executor to a claimant in compromise of a claim 
against the estate,®® as, for example, where by the 
agreement the will is set aside and payments are 
made to beneficiaries named in the will in settle- 
ment of their claims as creditors of the estate.°° A 
mere admonition in a will to compromise a dispute 
between testator and others, although accepted, may 
not be regarded as a taxable legacy.®? 

Personal settlement with executor. No tax is pay- 
able in respect of a payment by an executor to a 
legatee of the amount of the legacy specified in the 
will where such payment was induced by the leg- 
atee’s threats to prosecute the executor for his act 
in destroying the will and the assets of the estate 
were actually less than the amount of the payment.°® 

[§ 2456] (6) Release or Discharge of Indebted- 
ness. Where decedent is the creditor, the remis- 
sion or forgiveness of the debt by will is usually re- 
garded as a legacy or bequest and taxable as such.®? 

[§ 2457] (7) Compensation of Executors and 
Trustees. Bequests to trustees! and to executors? 
as compensation for their services have been held 
to be taxable. There is, however, authority for the 
view that where a bequest to an executor and trustee 
in excess of the statutory allowance would not con- 
stitute an unreasonable allowance for services, such 
excess is not taxable,* and that a bequest to a per- 
[a] Thus, where certain legatees 


N.Y.S. 511, 184 App.Div. 661 [aff 123 
N.E. 893, 226 N.Y. 638]. 

84. Deduction of indebtedness or 
claims in determining amount of tax 
see infra §§ 2597, 2593. 

Will providing for payment of debts 
or claims made pursuant to contract 
see supra § 2452. ‘ 

85. Hill v. Treasurer and Receiver 
General, 116 N.E. 509, 227 Mass. 331; 
McCurdy v. McCurdy, 83 N.E. 881, 197 
Mass. 248, 16 L.R.A.N.S. 329, 14 Ann. 
Cas. 859. 

86. Reamer’s Ex’r v. Coleman, 10 
S.W. (2d) 1095, 226 Ky. 301. 

[a] Bule applied notwithstanding 
part of the indebtedness involved 
would have been barred by the statute 
of limitations if an acknowledgment 
of the indebtedness had not been con- 
tained in the will. Reamer’s Ex’r v. 
Coleman, 10 S.W.(2d) 1095, 226 Ky. 
301. 

[b] In New York (1) it has been 
held that a tax was payable where 
testatrix had directed her executors 
to pay certain debts out of a specified 
fund, provided the creditors accepted 
such testamentary provision. Matter 
of Rogers, 75 N.Y.S. 835, 71 App.Div. 
461 [aff 64 N.E. 1125, 172 N.Y. 617]. 
(2) A provision of a will that the ex- 
ecutor pay a note executed by testa- 
tor, with accrued interest, however, 
was not a legacy but a mere direc- 
tion to pay a debt created by the note, 
and neither a transfer nor a succes- 
sion, and a tax was not payable. In 
re Burhans’ Estate, 166 N.Y.S. 1027, 
1036, 100 Misc. 646. (3) “A creditor 
cannot .be transformed into a legatee 
to the extent of his debt by the di- 
rection of a testator in his will that 
he shall be paid.’”’ In re Burhans’ Es- 
tate, supra. (4) Where a husband 
agreed, in consideration of a release 
by his wife of all rights against him 
or in his estate, to pay, through a 
trustee, a life annuity to her, with 
an option in her of demanding on his 
death a gross sum from his estate, 
calculated upon her expectancy of 
life at his death, sufficient to dis- 
charge prospective payments of an- 
nuity, and by his will he created a 
trust in his executors to continue the 
annuity in case she refused the gross 
sum, it was held that a tax was not 


as the will transferred nothing to her, 
and she received no benefit thereun- 
der. In re Daniell’s Estate, 81 N.Y.S. 
1033, 40 Misc. 329. 

87. In re Gould, 51 N.E. 287, 156 
N.Y. 423. See Matter of Doty, 27 N. 
Y.S. 653, 7 Misc. 193 (a legacy to a 
physician “in view and in considera- 
tion of his unremitting care and at- 
tention to me during my years of 
sickness, without asking any reward 
for services rendered” was taxable 
where no proof of the existence of a 
legal claim was made). But see Mat- 
ter of Underhill, 20 N.Y.S. 134, 2 
Conn.Surr. 262; Matter of Rogers, 10 
N.Y.S. 22, 2 Conn.Surr. 198 (both cas- 
es holding no tax payable). 

88. Inre Miller’s Estate, 9 Pa.Dist. 
&Co, 804; In re Morris’ Est., 1 Pa. 
Dist. 818; In re Quin’s Estate, 13 
Phila. (Pa.) 340. See Clark’s Estate, 
15 Pa.Dist.&Co. 387; Carst v. Hoover, 
22 Pa.Co. 77 (both recognizing rule). 
Compare Tyson’s Appeal, 10 Pa. 220. 

89. In re Clark’s Estate, 15 Pa. 
Dist.&Co. 287; Carst v. Hoover, 32 
In re Walter’s Estate, 3 

Estate of Gibbons, 16 
(Pa.) 218. Compare In re 
Smith’s Estate, 22 Pa.Dist. 464 (tax 
not payable even though statute of 
limitations had run). 

90. Leicht’s Estate, 11 Pa.Dist. 313 
(holding that the sole legatee of an 
estate cannot avoid payment of the 
collateral inheritance tax on the 
ground that testator, before the exe- 
cution of the will, confessed judgment 
to him for an amount largely in ex- 
cess of the value of the estate, where 
the judgment was given without con- 
sideration and on the tacit under- 
standing that no use was to be made 
of it during testator’s lifetime). 

91. Turner v. Martin, 7DeG.M. & 
G. 429,56 Eng.Ch. 332, 44 Reprint 168. 

92. Gilpin’s Est., 14 Pa.Co. 122; 
In re Walter’s Estate, 3 Pa.Co. 447. 

93. State v. Probate Court of St. 
Louis County, 210 N.W. 389, 168 Minn. 
508. 

94. Settlement or prevention of 
will contest see supra § 2442. 


95. In re Kerr, 28 A. 354, 159 Pa. 
512. 
96. In re Hawley’s Estate, 63 A. 


1021, 214 Pa. 525, 6 Ann.Cas. 572. 


under a will alleged that a provision 
for their benefit was in discharge of 
an obligation of the decedent, and the 
heirs contested the will for the want 
of testamentary capacity, and the par- 
ties, without fraud, entered into a 
compromise, by which the will was 
set aside and the legatees were al- 
lowed a part of their demand, it was 
held that payments made to the lega- 
tees in such settlement were not sub- 
ject to the collateral inheritance tax. 
In re Hawley’s Estate, 63 A. 1021, 214 
Pa. 525, 6 Ann.Cas. 572. 

97. In re Hamilton’s Estate, 164 
N.Y.S. 938, 100 Misc. 61. 

98. Matter of Weed, 32 N.Y.S. 777, 
10 Misc. 628. F 

99. In re Hirsch’s HMstate, 145 N.Y. 
S. 305, 88 Misc. 681; Matter of Wood, 
81 N.Y.S. 511, 40 Misc. 155; Tyson’s 
Appeal, 10 Pa. 220; Atty.-Gen. v. 
Holbrook, 12 Price 407, 147 Reprint 
761, 3 Y.&J. 114, 148 Reprint 1115; 
Morris v. Livie, 1 Y.&Coll. 380, 20 
Eng.Ch. 380, 62 Reprint 934. See Lea- 
vell v. Arnold, 115 S.W. 232, 131 Ky. 
426; Attorney General v.. Holling- 
worth, 2 H.&N. 416, 157 Reprint 172 
(apparently recognizing rule). 

[a] Note bequeathed to maker.— 
Where the bequest of the residuary 
estate included a note made by the 
legatee to the testator the amount 
of the note, with interest, was subject 
to a tax. Matter of Ting, 15 N.Y.S. 
548, 2 Conn.Surr. 533. 

1. People v. Bauder, 111 N.E. 598 


271 Ill. 446; In re Thorley, [1891] 2 
Ch. 613. 
[a] Tlustrations,—(1) A provision 


for annual compensation of trustees 
for carrying on testator’s business. 
In re Thorley, [1891] 2 Ch. 613. (2) A 
bequest to testamentary trustees of 
a specified amount as full compensa- 
tion for their services. People v. 
Bauder, 111 N.E. 598, 271 Ill. 446. 

2. Matter of Huber, 83 N.Y.S. 769, 
86 App.Div. 458. 

[a] Illustration.—A bequest to an 
executor of a specified amount in ad- 
dition to his commissions as full com- 
pensation for his services. Matter of 
Huber, 83 N.Y.S. 769, 86 App.Div. 458. 

3. In re Hooper, 6 OhioS.&C.P. 560, 
4 OhioN.P. 186. 
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son on condition that he act as exeeutor and trustee 
A mere recital in a will 
that the executor named has agreed to accept a 
certain percentage of the value of the estate as com- 
pensation does not constitute a bequest so as to ren- 
der the amount of the compensation subject to a 


is not subject to a tax.* 


fax 


[§ 2458] (8) Transfer to Executor, Administra- 
The taxability of certain gifts or 
transfers to executors’ or trustees,> pursuant to a 
will, has been recognized, and some transfer tax acts 
impose a tax upon the special right of the executor 
or administrator of a nonresident decedent to suc- 
ceed to the property having its situs in the state.® 

[§ 2459] b. Transfers during Life of Owner*1°— 


tor, or Trustee.°® 


4 inore Clark's: bst., 10° Pa.Dist: 
378. 

5. People v. Keshner, 164 N.E. 137, 
332 Ill. 608. 


6. Bequests covering compensa- 
tion see supra § 2457. 

7. See case infra this note.. 

[a] Operation and effect of gift as 
affecting tax—(1) Where a will di- 
rected the conversion of the residu- 
ary estate into money and gave the 
proceeds to the executor, “‘to give and 
divide the same among such charita- 
ble or benevolent institutions or needy 
persons or families as he shall deem 
most worthy of such reward or as- 

_ sistance,” the action of the court in 
imposing a transfer tax, prior to ap- 
pointment of beneficiaries, on the 
whole of the residuary estate at the 
highest rate which, in the event the 
money was distributed to persons or 
institutions not exempt from tax, 
would be possible, under Transfer 
Tax Act § 25, was not error, as 
against the contention that the tax 
could not be levied until the execu- 
tor exercised the power of appoint- 
ment under § 1 par 4, since the will 
did not merely give to the executor a 
general power of appointment, but the 
executor became invested with the ti- 
tle himself as trustee, with the power 
to appoint the beneficiaries of the 
trust. People v. Kaiser, 137 N.H. 826, 
306 Ill. 313. (2) Where, in such case, 
the executor, after testatrix’s death, 
paid over one half of the residuary 
estate to certain heirs, who threaten- 
ed to file a bill to contest the will pur- 
suant to a settlement, it was proper 
tor the court to impose, as against the 

_ executor, a transfer tax on the whole 
of the residuary estate, and not mere- 
ly on one half thereof, since the whole 
of the residuary estate vested in the 
executor on the testatrix’s death, and 
the tax accrued at the time the estate 
vested, in view of Transfer Tax Act 
§ 25. People v. Kaiser, supra. 

8. See case infra this note. 

[a] Thus (1) a devise to a trustee 
who is also executor, under which he, 
as executor transferred legal title to 
himself as trustee in the course of 
administration, is a transfer which, 
under some inheritance tax laws, is 
taxable. Farkas v. Smith, 94 S.BH. 
1016, 147 Ga. 503. (2) The rule is 
applied notwithstanding there are 
provisions of the will which postpone 
to an uncertain and indefinite time 
the enjoyment of some possible ben- 
eficiary. Farkas v. Smith, supra 
(Acts. [1913] p91). ; 

9. Sawyer v. Edwards, 87 A. 1119, 
84 N.J.Law 764; Carr v. Edwards, 87 
A, 132, 84 N.J.Law 667. 

[a] Construction and operation of 
statute.—The transfer tax act of 
April 20, 1909 (P. L. p 325), is intend- 
ed to reach all transfers from a dece- 
dent to his successors, whether they 
succeeded to the whole estate as a 
universal succession, or to the estate 
in New Jersey as a universal succes- 
sion of the New Jersey executor or 
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comes within the provisions of the statute; 
to prevent evasion of inheritance or succession tax- 


cama iy oo 
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It is the policy of the law that the 


owner of property shall not evade or defeat the pur- 
pose of an inheritance or succession tax law by any 
form of conveyance or transfer which reasonably 


11 and, 


es,!2 it is, in many states, expressly provided in 


administrator, or the singular succes- 
sion of a devisee or legatee. Sawyer 
v. Edwards, 87 A. 1119, 84 N.J.Law 
764; Carr v. Edwards, 87 A. 132, 84 
N.J.Law 667. 
10. Cross references: 
Constitutionality of discrimination 
between transfers during life and 
those after death see supra § 2384. 
Law of what time governs transfers 
ee! life of decedent see supra § 


Power to tax transfers prior to death 
see Supra § 2368. 

Retroactive operation of statutes 
passed after making of transfer but 
Pasa death of grantor see supra § 

Time as of which property transfer- 
red during life is to be valued see 
infra § 2557. 

11. Ill.—People v. Moir, 69 N.E. 
905, 207 Ill. 180, 99 Am.S.R. 205. 

Ind.—Conway’s Estate v. State, 120 
N.E. 717, 72 Ind.App. 303. 

Md.—Lilly v. State, 143 A. 661, 15 
Md. 94. , 

Mass.—State Street Trust Co. v. 
Stevens, 95 N.E. 851, 209 Mass. 3873. 

Nev.—Cole v. Nickel, 177 P. 409, 185 
P. 565, 48 Nev. 12. 

Pa.—In re Barber’s Estate, 155 A. 
565, 304 Pa. 235; Seibert’s Appeal, 1 
A. 346, 110 Pa. 329; Reish v. Com., 106 
Pa. 521; In re Maris, 14 Pa.Co. 171. 

Utah.—In re Kjar’s Estate, 220 P. 
501, 62 Utah 427. 

Wis.—In re Ebeling’s Hstate, 172 N. 
W. 734, 169 Wis. 432, 4 A.L.R. 1519. 

Eng:.—De Rechberg y. Beeton, 38 
Ch.D. 192; Atty.-Gen. y. Jones, 3 Price 
368; Advocate-Gen. v. Ramsay, 4 L.J. 
Exch. 211. 

B.C.—Re Littridge, [1927] 3 Dom. 
L.R. 250; Fowkes y. Minister of Fi- 
nance, [1917] 2° Dom.L.R. 7173) Re 
Denne, Towkeo y. Minister of Finance, 
[1927] 2 Dom.L.R. 717. 

12. Cal.—In re Pauson’s Estate, 
99 EP Soke Sonal pope. 

Ill.— People y. Danks, 124 N.E. 625, 
289 Ill. 542, 7 A.L.R. 1023. 

Ky.—Commonwealth v. Fenley, 225 
S.W. 154, 189 Ky. 480. 

Mass.—Worcester County Nat. 
Bank v. Commissioner of Corporations 
and Taxation, 175 N.E. 726. 

Mont.—In re Oppenheimer’s Estate, 
Ce 589, 75 Mont. 186, 44 A.L.R. 


Neb.—In re Bronzynski’s Hstate, 
216 N.W. 558, 116 Neb. 196. 

N.J.—In re Bottomley’s Estate, 111 
Hay P 08, a Nt. 202. 

-M.—State v. Eldodt, 267 P. 55, 

N.M.. 347. bebe 

N.Y.—Matter of Palmer, 102 N.Y.S. 
236, 117 App.Div. 360. 

Ohio.—In re Donnell, 28 OhioN.P. 
N.S. 211. 

Vt.—In re Fulham’s Estate, 119 A. 
433, 96 Vt. 308. ° 

13. See statutory provisions; 
cases infra §§ 2460-2492. 

[a] “And” as disjunctive.—Where 
a statute provides that transfer by 
deed in contemplation of death “and” 


and 


*By JAMES R. WILSON (§§ 2459-2492). 


substance that deeds, grants, or gifts, made in con- 
templation of the death of the grantor or donor 
or made or intended to take effect in possession or 
enjoyment. on or after such death, shall be subject 
to the tax;!® but if not expressly made so, imme- 
diate and absolute transfers or gifts made during 
the life of the owner, and not in contemplation of 
death, are generally not taxable transfers;** and 


intended to take effect in possession 
or enjoyment after death of donor the 
word “and” will be construed to mean 
“or? when to construe it otherwise 
would render the tax act inharmoni- 
ous. Conway’s Estate v. State, 120 N. 
BH. 717, 72 Ind.App. 303. 

14. Cal.—Kelly v. Woolsey, 170 P. 
83 %o17 7 Cal325. 5 

Del.—Highfield v. Equitable Trust 
Co., 155 A. 724. } 

Ill.—People v. Continental Illinois 
Bank & Trust Co., 176 N.H. 305, 344 
Ill. 123, 75 A.L.R. 538; People v. Unit- 
ed Christian Missionary Soc., 173 N. 
BH. 132, 341 111.251; People v. McCor- 
mick, 158 N.E. 861, 327 Ill. 547; Peo- 
ple v. Northern Trust Co., 155 N.E. 
768, 324 Ill. 625; People v. Carpenter, 
106 N.E. 302, 264 Ill. 400; People v. 
Burkhalter, 93 N.E. 379, 247 Ill. 600, 
139) Am.S:.R. 1 364; 

Ind.—Conway’s Estate v. State, 120 
N.E. 717, 72 Ind.App. 303. 

Mass.—Dexter v. Jackson, 137 N.E. 
877, 248 Mass. 5238. 

Mich.—Fuller y. Bassett’s Estate, 
224 N.W. 639, 246 Mich. 440; State v. 
Welch’s Estate, 209 N.W. 930, 235 
Wirch. "5/5 os 

Neb.—In re Bronzynski’s: Estate, 
216 N.W. 558, 116 Neb. 196. 

N.Y.—In-re Fieux’s Estate, 149 N. 
EE. 857, 241 N.Y. 277; In re Kirby’s Es- 
tate, 239 N.Y.S. 390, 228 App.Div. 171 
[den appeal 231-N.Y.S. 408, 133 Mise. 
152]; Allen vy. Pfaltz & Bauer Realty 
Co., 286 N.Y.S. 210, 227 App.Div. 666; 
In re Cole’s Estate, 195 N.Y.S. 541, 202 
App.Div. 546; In re Voorhees’ Estate, 
193 N.Y.S. 168, 200 App.Div. 259 [aff 
171 N.Y.S. 859, 103 Misc. 515]; In re 
Rockefeller’s Estate, 165 N.Y.S. 154, 
177 App.Div. 786; Matter of Parsons, 
102 N.Y.S. 168, 117 App.Div. 321; Mat- 
ter of Edgerton, 54 N.Y.S. 700, 35 App. 
Div. 125 [aff 52 N.E. 1124, 158 N.Y. 
671]; Matter of Masury, 51 N.Y.S. 
331, 28 App.Div. 580 [aff 53 N.E. 1127, 
159 N.Y. 532]; In re Mead’s Estate, 
194 N.Y.S. 349, 118 Misc. 712; In re 
Brennan, 157 N.Y.S. 141, 92 Misc. 423; 
In re Reed’s Hstate, 154 N.Y.S. 247, 
89 Misc. 632, 14 Mills 56; In re Hei- 
ser’s Estate, 147 N.Y.S. 557, 85 Misc. 
271, 12 Mills 16; Matter of Graves’ Es- 
tate, 103 N.Y.S. 571, 52 Misc. 433, 6 
Mills 1; Matter of Baker, 77 N.Y.S. 
170, 38 Misc. 151, 3 Mills 108 [aff 82 
N.Y.S. 390, 88 App.Div. 530 (aff 70 N. 
KE. 1094, 178 N.Y. 575)]1; In re Hen- 
derson’s Estate, 198 N.Y.S. 799. 

Or.—In re Wallace’s Estate, 282 P. 
160; 131 Or, 597- ; 

Pa.—In re Logan’s Estate, 99 Pa.Su- 
per. 432; In re Kratz’s Estate, 72 Pa. 
Super. 232; In re Lawall’s Hstate, 55 
Pa.Super. 228. 

Philippine.—Zapanta vy. 
DOE Sealed pote 

ah.—In re Thompson’s Estate, 
269 P. 103, 72.Utah 17. 

Eng.—Fryer v. Morland, 3 Ch.D. 
675; Brown yv. Advocate-Gen., 1 Macq. 
79; Tompson yv. Browne, 3 Myl.&K. 
32, 10 Eng.Ch. 82, 40 Reprint 13. 

Alta.—Cowan v. Attorney Gen., 


Posadas, 


For later cases, developments and changes in the law see Annotations, same title and section number, _ , 
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if the transfer is not taxable under the terms of the 
Statute, and there is no proviso covering all trans- 
fers made with such intent, it is immaterial that 
the grantor or donor made the transfer with the ex- 
press intention of avoiding the inheritance or suc- 
cession tax.t° A statute providing that all trans- 
fers or donations made within a certain number of 
days preceding death shall be presumed to have 
been made in avoidance of the tax, and, unless the 
presumption is overcome, the property shall be treat- 
ed as a part of the donor’s estate for purposes 
of the tax, does not preclude the state from taxing 
property owned by decedent at time of death but 
which was apparently transferred more than the 
statutory period before death.1& 

[§ 2460] (2) Consideration and Its Effect. Al- 
though statutes imposing a tax upon transfers in 
contemplation of death or intended to take effect in 
possession or enjoyment after death make no express 
exception in the case of transfers founded on a 
valuable consideration, and there are cases which 
seem to apply the statute literally and impose the 
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tax despite the existence of a valuable considera- 
tion,’ the more widespread construction is that such 
a statute has no application to bona fide transfers 
founded upon an adequate and valuable considera- 
tion,‘® but that a transfer under the statutory con- 
ditions is taxable if the value of the consideration is 
so disproportionately less than the value of the prop- 
erty transferred that the transfer is, in the light 
of reason or of ordinary judgment and intelligence, 
beneficent and donative.t®9 Where the statute ex- 
pressly requires that such transfers be without val- 
uable and adequate consideration before they are 
taxable, a consideration may be adequate so as to 
exempt the transfer although it is not equal to the 
full value of the property;?° but if the words of 
the exempting proviso are “a bona fide purchase for 
full consideration in money or money’s worth,” the 
consideration must not only be valuable, but full.?1 
A statute providing that transfers by deed, grant, 
bargain, sale, or gift, made for a valuable considera- 
tion, shall not be taxable to the extent that the 
grantor or vendor receives equivalent monetary val- 


[1925] 2 Dom.L.R. 647. 
Ont.—Atty.-Gen. v. Woodruff, 15 
re 416, 9 Ont.W.R. 18, 11 Ont.W. 


15. Fuller y. Bassett’s Estate, 224 
N.W. 639, 246 Mich. 440; In re Bot- 
tomley’s Estate, 111 A. 605, 92 N.J. 
Eq. 202; In re Fitzgerald’s Estate, 241 
N.Y.S. 766, 136 Misc. 690; In re Hei- 
ser’s Estate, 147 N.Y.S. 557, 85 Mise. 
271, 12 Mills 16; In re Thompson’s 
Estate, 269 P. 103, 72 Utah 17. 

Intent to evade tax as “‘contempla- 
tion of death” see infra § 2463. 

16. Succession of Vatter, 91 So. 
60, 150 La. 605. 

17. In re Oppenheimer’s Estate, 
2438 P. 589, 75 Mont. 186, 44 A.L.R. 
1470. 

18. Cal.—aIn re Reynolds’ Estate, 
147 P. 268, 169 Cal. 600; Dunlap v. 
Commercial Nat. Bank of Los An- 
geles, 195 P. 688, 50 Cal.App. 476. 

Ill. People v. United Christian 
Missionary Soc., 173 N.E. 132, 341 I11. 
251; People v. Burkhalter, 93 N.E. 379, 
247 Ill. 600, 189 Am.S.R. 351. 

Iowa.—in re Thompson’s Estate, 
195 N.W. 250, 196 Iowa 721. But see 
Brown v. Gulliford, 165 N.W. 182, 181 
Iowa 897; Lacy v. State Treasurer, 
121 N.W. 179 (both containing sug- 
gestions that consideration is immate- 
rial since statute makes no express 
exception for such cases). 

N.Y.—In re Orvis’ Estate, 119 N.E. 
Soa sao NY oleh pana ke. 100057 01 Ere 
Cole’s. Estate, 138 N.E. 733, 235 N.Y. 
48; In re Schmoll’s Estate, 181 N.Y.S. 
542, 191 App.Div. 435 [rev 177 N.Y.S. 
670, 108 Misc. 492, and aff 130 N.E. 
893, 2830 N.Y. 559]; Matter of Hess, 
96 N.Y.S. 990, 110 App.Div. 476 [aff 
80 N.E. 1111, 187 N.Y. 554]; Matter 
of Miller, 78 N.Y.S. 930, 77 App.Div. 
473; In re Roberts’ Estate, 219 N.Y. 
S. 311,.128 Misc. 258; In re Roeck’s 
Bstate, 183 N.Y.S. 776, 111 Misc. 509; 
In re Burhans’ Estate, 166 N.Y.S. 1027, 
100 Misc. 646; In re Wadsworth’s Es- 
tate, 166 N.Y.S. 716, 100 Misc. 439 [Laff 
172 N.Y.S. 924, 185 App.Div. 944]; In 
re Borden’s Estate, 159 N.Y.S. 346, 95 
Misc. 443; In re De Escoriaza’s Es- 
tate, 149 N.Y.S. 796, 87 Misc. 515, 12 
Mills Surr. 504; In re Heiser’s Es- 
tate, 147 N.Y.S. 557, 85 Misc. 271, 12 
Mills 16; In re Klatzl’s Estate, 149 N. 
weer perites 

Ohio,— Hagerty v. State, 

1046, 55 OhioSt. 613. 

Pa.—In re Leach’s Estate, 128 A. 
497, 282 Pa. 545; Garman’s Estate, 3 
Pa.Co. 550. 

Eng.—Fryer v. Morland, 3 Ch.D. 


see Where statute refers only to 
“gifts,” a transfer based upon valua- 
ble. consideration is not within the 
statute. 


In re Polhemus’ Estate, 145: 


N.Y.S. 1107, 84 Mise. 332. 

{b] Absolute transfer to prospec- 
tive wife pursuant to antenuptial 
agreement (1) and then transfer back 
by the wife in trust to apply the in- 


come to joint use for life with corpus; 
over to the survivor has been held '! 


not a transfer in contemplation of 
death. Matter of Miller, 78 N.Y.S. 
930, 77 App.Div. 473. (2) Generally 
as to transfers under antenuptial 
agreement see infra § 2479. 

19. Abstract & Title Guaranty Co. 
Vay SEAS, LOL wPance4,.2L78.. Cale 6915. In. 
re Wheeler’s Estate, 228 N.W. 861, 119 
Neb. 344; In re Deutz’s Estate, 149 
A. 257, 105 N.J.Eq. 671; In re Kraft’s 
Estate, 143 A. 764, 103 N.J.Hq. 543; 
In re Hall’s Estate, 119 A. 669, 94 N. 
J.Eq. 398 [mod 125 A. 246, 99 N.J.Law 
1 (aff 126 A. 924, 100 N.J.Law 405)]; 
Farmers’ Loan & Trust Co. v. Bugbee, 
14120A. 579,56 2Ned. Mise. 4155 — Inne 
Orvis’ Estate, 119, N.E..88,. 223 N.Y. 
1, 8 A.L.R. 1636; In re Jones’ Estate, 
247 NuvusS.; 643,4 139.4 Misces31 3; Inre 


Norris’ Estate, 241 N.Y.S. 360, 136 
Mise. 859. 
[a] Reasons for rule.—(1) “It is 


only by implication that transfers for 
adequate, valuable consideration are 
held not taxable, and that the sole 
reason for such implication and such 
determination is that by such trans- 
fers the estate of the transferor who 
is about to die is not depleted. Ob- 
viously, then, it is only when the ade- 
quate valuable consideration, of sub- 
stantially equal value to the property 
transferred, is received by the trans- 
feror, that the transfer in contempla- 
tion of death is not taxable.” In re 
Kraft’s. Estate, 143 A. 764, 767, 103 
N.J.Eq. 548.,.(2) “The statute was 
not intended to restrict or burden the 
right of persons to transfer property 
in all legitimate ways and for all the 
usual and manifold purposes and ob- 
jects of trade, commerce, and pur- 
chase, or of voluntary transfers or 
gifts not made in contemplation of the 
death of the transferor or intended to 
take effect in possession or enjoyment 
after such death. It was intended 
to tax all transfers which are accom- 
plished by will, the intestate laws of 
this state, and those made or incept- 


'ed prior to the death of the transferor 
45 NE 1in contemplation of or intended to 


take effect in possession or enjoyment 
after his death which are in their na- 
ture and character instruments or 
sources of bounty or benefaction and 
which. can be classed as similar in 
nature and effect with transfers by 
wills or the intestate laws, because 
they accomplish a transfer of prop- 
erty, donative in effect, under circum- 
stances which impress on it the char- 
acteristics of a disposition made at 


the time of the transferor’s death. In 
all. cases in which the value of the 
consideration for the property trans- 
ferred, under the statutory conditions, 
is so disproportionately less than the 
value of the property transferred that 
the transfer is, in the light of reason 
or of ordinary intelligence and judg- 
ment, beneficent and donative, the 
transfer is taxable.” In re Orvis’ Es- 
tate, 119 N.E. 88, 89, 223 N.Y. 1,°3 A. 
L.R. 1636, aff 166 N.Y.S. 126, 179 App. 
Din ras 

[b] Charitable subscription paya- 
ble at death of subscriber, and which 
under the law of jurisdiction is con- 
Sidered as supported by a considera- 
tion, and collectible from the estate, 
is taxable as a transfer intended to 
take. effect after death, for the con-\ 
sideration is so disproportionate that 
the transfer is clearly beneficent and 
donative. In re Wheeler’s Estate, 228 
N.W. 861, 119 Neb. 344. 

[ec] State may treat expressed con- 
sideration as true one, notwithstand- 
ing defendant’s payment of debts due 
from the grantor, there being no evi- 
dence that such debts were assumed. 
Abstract & Title Guaranty Co. v. 
State, 161 P. 264, 173 Cal. 691. 

20. In re Brix’s Estate, 186 P. 135, 
181 Cal. 667. See Nickel v. State, 175 
P. 641, 179 Cal. 126 (pointing out that 
transfer in contemplation of death is 
not taxable if based upon a valuable 
and adequate consideration). 

[a] Considerations held inadequate. 
—(1) Agreement to assume indebted- 
ness of. thirty thousand dollars and 
pay donor six hundred dollars a month 
for life has been held not an adequate 
consideration for a gift of over one 
hundred thousand dollars value. In 
re Reynolds’ Estate,- 147 P. 268, 169 
Cal. 600. (2) An agreement of the 
transferee of seven hundred twenty- 
eight shares of stock to pay transfer- 
or dividends on two hundred sixty-two 
shares belonging to the transferee 
aS well as on shares transferred is 
a “valuable,” but not an “adequate,” 
consideration. In re Felton’s Estate, 
169 P./392, 176 Cal, 663. 

[b] Wasver by wife of all rights 
in community property may be an 
adequate consideration. In re Brix’s 
Estate, 186 P. 135, 181 Cal. 667. 

21. Worcester County Nat. Bank 
v. Commissioner of Corporations and 
Taxation, (Mass.) 175 N.H. 726; State 
Street Trust Co. v. Stevens, 95 N.E. 
851, 209 Mass. 378. 

[a] Value of services given in re- 
turn for transfer will be inquired in- 
to, and unless they are equal to the 
full value of the property in money, 
the tax will be imposed. State Street 
Trust Co. v. Stevens, 95 N.E. 851, 209 
Mass. 3738. 
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ue relates only to the case where the consideration 


moves from the beneficiary,?? and 


tion to a transfer by will pursuant to a contract 
based upon a valuable consideration.?* 

[§ 2461] (3) Advancements. The mere fact that 
a gift inter vivos is to be considered as an advance- 
ment to the donee and deducted from any amount 
he may receive from the donor’s estate does not 
necessarily bring the transfer within the terms of 
a statute taxing transfers in contemplation of death 
or intended to take effect in possession or enjoyment 


after death of the transferor.?* 
[§ 2462] (4) Transfers 


22. In re Stephan’s Estate, 201 N. 
Y.S. 461, 121 Misc. 596. But see In re 
Schmoll’s Estate, 181 N.Y.S. 542, 191 
App.Div. 435 [rev 177 N.Y.S. 670, 108 
Mise. 492, aff 130 N.E. 893, 230 N.Y. 
559] (holding that, where an ante- 
nuptial agreement based on a con- 
sideration moving from the wife pro- 
vided that a certain amount of the 
estate should go to the children on 
the death of the husband, the trans- 
fer to the children was based on a 
consideration, and hence not taxable 
as intended to take effect after death). 

23. In re Howell’s Estate, 174 N. 
E. 457, 255 N.Y. 211. 

24. In re Mead’s Estate, 194 N.Y.S. 
349, 118 Misc. 712; In re Kratz’s Es- 
tate, 72 Pa.Super. 232. 

25. Accrual of tax on transfers in 
contemplation of death see infra § 

544, 


Power of state to raise conclusive 
presumption that transfer was in con- 
templation of death see supra § 2368. 

26. People v. Continental] Illinois 
Bank & Trust Co., 176 N.E. 305, 344 


Wi 123, 75> ALER. 538. 
27. Cal.—In re Minor’s Estate, 180 
PEESTs. LsOe' Cal. 29 Je 4) AMR S456: 


McDougald y. Wulzen, 166 P. 1033, 34 
Cal.App. 21. 

Ill.—People v. Burkhalter, 93 N.E. 
379, 247 IN. 600, 189 Am.S.R. 351. 

Neb.—In re Bronzynski’s Estate, 
216 N.W. 558, 116 Neb. 196. 

N.Y.—Matter of Mahlstedt, 73 N.Y. 
S. 818, 67 App.Div. 176 [dism 63 N.E. 
I et tal INGYss 200.2]. 

Ohio.—Burton y. Tax Commission 
of Ohio, 174 N.E. 361, 37 OhioApp. 183. 

S.D.—In re Kueter’s Estate, 187 N. 
W. 625, 45 S.D. 341, 21 A.L.R. 1330. 

Wis.—In re Dessert’s Estate, 142 
N.W. 647, 154 Wis. 320, 46 L.R.A.N.S. 
790, Ann.Cas.1915B 1084. 

[a] Transfer pursuant to antenup- 
tial agreement primarily in contem- 
plation of matrimony is not taxable. 
In re Minor’s Hstate, 180 P. 813, 180 
Cal. 291, 4 A.L.R. 456. 

28. Chambers y. Larronde, 235 P. 
1024, 196 Cal. 100, 41 A.L.R. 980; Ab- 
stract & Title Guaranty Co. v. State, 
161 P. 264, 173 Cal. 691; In re Reyn- 
olds’ Estate, 147 P. 268, 169 Cal. 600. 
But see In re Pauson’s Estate, 199 P. 
331, 186 Cal. 358 (to the effect that the 
statutory definition made a change in 
the preéxisting law and extended it to 
cases not otherwise included). 

[a] “This definition was intended 
to cover transfers made by a donor 
in lieu of a transfer by will. The 
characteristic phrase used for centu- 
ries as indicating the mental attitude 
of the testator in making a will is 
that he is of a sound and disposing 
mind and memory; that is to say, 
the testator of sound mind is also 
of a mind to direct a disposition of 
his property at and after his death. 
» . . If the donor in that frame of 


in Contemplation 
Death?®—(a) In General. To have a taxable trans- 
fer under a statute taxing transfers “in contempla- 
tion of death” not only must there be a contempla- 
tion of death, but it must be shown that such con- 
templation was the direct and moving cause of the 
transfer or gift;?® and if something other than the 


TAXATION 


has no applica- 


[$§ 2460-2463 


contemplation of death is the controlling motive for 
the transfer, it is not taxable.?* 

[§ 2463] (b) What Constitute—aa. In General. 
While some cases have said that a statutory defini- 
tion of “contemplation of death,” as that expecta- 
tion of death which actuates the mind of a person 
on the execution of his will, merely elucidates and 
does not change the meaning previously given to such 
words,2° and it has been suggested that any transfer 
in lieu of a testamentary disposition is ‘in con- 
templation of death,”?® it is generally held that, for 


a transfer to. be “in contemplation of death,” it is not 


of 


mind decides that he will make a gift 
in lieu and instead of making a will 
and to accomplish substantially the 
same purpose he would accomplish by 
a will, such transfer clearly comes 
within the scope of the statute in 
question.” In re Pauson’s Estate, 199 
P. 331, 334, 186 Cal. 358. 

{b] Transfers in lieu of distribu- 
tion by will have been held in con- 
templation of death, although there 
was no immediate expectation of 
death because of existing infirmity or 
peril, Chambers y. Larronde, 235 P. 
1024, 196 Cal. 100, 41 A.L.R. 980; In 
re Snyder’s Estate, 235 P. 54, 71 Cal. 
App. 324. 

[ce] Under such definition (1) pri- 
mary purpose of transferor must be 
to distribute estate or property, as 
this is the primary purpose of a per- 
son executing a will. In re’ Minor’s 


state, 180 P. 813; 180 Cal.,.291,°4 
A.L.R. 456; In re Donnell, 28 Ohio 
NEPINES.. 21 (2) But the mere fact 


makes gifts to several 
persons, rather than one, is not per- 
Suasive that the transfer is testa- 
mentary, or in contemplation of death. 
Burton v. Tax Commission of Ohio, 
174 N.E. 361, 37 OhioApp. 183. 

[d] Sense of impending death un- 
necessary.—‘“‘The primary purpose of 
a person executing a will is to dis- 
tribute his property; and it is the 
exception rather than the rule that 
the minds of men are actuated to 
make a will because of a sense of 
impending death.” Tax Commission 
of Ohio v. Parker, 158 N.E. 89, 91, 117 
OhioSt. 215 [error dism 49 S.Ct. 78, 
278 U.S. 566, 73 L.Ed. 509]. 

29. In re Bottomley’s Estate, 111 
A. 605, 92 N.J.Eq. 202. 

[a] Transfer in lieu of testamen- 
tary disposition.—“A man in good 
health and only 25 years of age who 
makes his will then and there ‘con- 
templated’ his death, in one sense. 
Probably it would not be contended 
that a contemporaneous gift would 
fall within the meaning of the stat- 
ute. On the other hand, a man who 
knows that he is about to die ‘contem- 
plates’ his death in a very much 
stronger sense. A gift made by him 
under such circumstances falls with- 
in a class well known to the law, 
termed gifts causa mortis. I think 
it is quite clear from the language 
used by the Legislature that the in- 
tent of the statute is not restricted 
to this class. Considering not only 
the language, but the nature and de- 
sign of the entire statute, and the 
history of the legislation upon the 
subject, I am convinced that a trans- 
fer made in lieu of making a testa- 
mentary disposition comes within the 


expressed intent of this legislative 
provision.” In re Bottomley’s Hstate, 
111 A. 605, 607, 92 N.J.Eq. 202. 


30. Cal.—Spreckels v. State, 158 P. 


sufficient that there be merely that general expec- 
tation of death which is entertained by all rational 
persons, but that the transfer must be immediately 
and directly prompted by an expectation of death 
arising from some existing infirmity or pending per- 
il.2° This latter rule, however, does not limit trans- 
fers “in contemplation of death” to transfers which 


549, 30 Cal.App. 363. — : 

Ill.— People v. Continental Illinois 
Bank & Trust Co., 176 N.E. 305, 344 
TUTE T2357) VOA Su Ee, ao 8 te CO Dillon avis 
Northern Trust Co., 155 N.E. 768, 324 
Ill. 625; People v. Forman, 153 N.E. 
376, 322 Ill. 223; People y. Carpenter, 
106 N.E. 302, 264 Ill. 400; People v. 
Kelley, 75 N.E. 1038, 218 Ill. 509. 

Ind.—Conway’s Estate v. State, 120 
N.E. 717, 72 Ind.App. 303. i 

Ky.—Commonwealth y. Fenley, 225 
S.W. 154, 189 Ky. 480. 

N.Y.—In re Baird’s Estate, 219 N.Y. 
S. 158, 219 App.Div. 418; In re Von 
Bernuth’s Estate, 143 N.Y.S. 672. , 

Pa._-Wanamaker’s Estate, 8 Pa. 
Dist.&Co. 569. 

S.D.—In re Kueter’s Estate, 187 N. 
W. 625, 45 S.D. 341, 21 A.L.R. 1330. 

Utah.—In re Thompson’s Estate, 
269 P. 103, 72 Utah 17. 

Wis.—lIn re Dessert’s Estate, 142 N. 
W. 647, 154 Wis. 320, 46 L.R.A.N.S. 
790, Ann.Cas.1915B 1084; State v. 
Pabst, 121 N.W. 351, 139 Wis. 561. 

Ont.—Matter of Roach, 10 Ont.L. 
208, 6 Ont.W.R. 189. 

[a] Thus “a gift is made ‘in con- 
templation of death’ when it is made 
in expectation of that event, or with 
that event in view. The term 
does not mean that general expecta- 
tion which all rational persons have 
that they must die some time, but re- 
fers more particularly to that appre- 
hension of death which arises from 
some existing infirmity of such a 
character as would prompt an ordina- 
rily prudent person to make a dispo- 
sition of his property and bestow it 
upon those whom he regarded as most 
entitled to be the recipients of his 
bounty.’”? People v. Danks, 124 N-E. 
625, 627, 289 Ill. 542, 7 A.T.R.. 1023. 

[b] Advancement from father to 
son made simply in anticipation of 
death in ordinary course of events 
has been held not “in contemplation 
of death.” Commonwealth y. Fenley, 
225 S.W. 154, 189 Ky. 480. 

[c] Legislative objective said to 
be defeated by this construction.— 
“That the object of such imposition 
of taxes upon transfers made in con- 
templation of death is to prevent the 
evasion of laws imposing a tax upon 
the right to succeed to an estate at 
death is conceded in all the cases. It 
is obvious that this purpose is not 
achieved when the phrase ‘transfers 
made in contemplation of death’ is 
Limited si. to gifts causa mor- 
tis. ... . It is equally obvious 
that the legislative intent will be 
frustrated if the transfer, in order to 
be taxable, must be made with a sense 
of impending death, for under this 


‘view no tax can be collected where a 


donor in expectation of death and for 
the purpose of vesting title in his 
‘theirs makes a transfer inter vivos 
with no contemplation of death other 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 2463-2466] 


are technically gifts causa mortis;?1 but an abso- 
lute gift inter vivos is not necessarily in contempla- 
tion of death,** even though made with the inten- 
tion of avoiding the succession or inheritance tax.*3 
If there was a contemplation of death, it is imma- 
terial whether or not the grantor intended to evade 
the tax laws.*4 

[§ 2464] bb. Designated Transfers within Statu- 
tory Period.*® Under statutes providing that every 
transfer made within a designated number of years 
prior to the death of the grantor or donor, of a 
material part of his estate, or in the nature of a final 
disposition and distribution thereof, and without an 
adequate valuable consideration, shall be deemed or 
construed to have been made in contemplation of 
death, what is a material part of the estate is left 
a judicial question to be determined in each in- 
stanee.°® While the size of the estate is a material 
factor in determining the question involved,?7 the 
amount of the gift in each instance is to a large ex- 
tent controlling, for it has been held that a gift 
of great value is a material part of any estate, no 
matter how large, because it is a material matter or 
matter of substance.*S To give effect to that por- 
tion of the statute which subjects gifts which are 


than that involved in arranging hisf{been held not 


TAXATION 


in contemplation of 
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in the nature of a final disposition or distribution 
of the estate to the tax, all gifts to a particular ben- 
eficiary and to the beneficiaries as a whole may be 
taken into consideration for the purpose of deter- 
mining whether the donor proceeded under a gen- 
eral scheme finally to dispose of or distribute all or 
a considerable portion of his estate.*® For a consid- 
eration to be adequate so as to bring the case with- 
in the exception noted by such a statute the consid- 
eration must be substantially equal in financial val- 
ue to the property transferred.*° 

[§ 2465] (c) Evidence and Determination‘!—aa. 
In General. If a transfer does not show on its face 
that it was in contemplation of death, the question 
is one of fact to be determined from the evidence 
and surrounding cireumstances;#2 but whether a 
given state of facts is sufficient to support a conclu- 
sion that the transfer was made in contemplation 
of death is a question of law, and dependent upon 
the meaning to be given to the words “in contem- 
plation of the death” as used in the statute.*? 

[§ 2466] bb. Presumptions.*4 Where transfers 
within a certain number of years before decedent’s 
death are presumed to have been made in conter- 
plation of death, a determination of taxability can 


affairs so that when the contemplated 
event occurs the property will be dis- 
tributed or vested in accordance with 
his wishes in that event.” In re Pau- 
sete Estate, 199 P. 331, 333, 186 Cal. 
358. 

S81. Cal.—Chambers v. Larronde, 
235 P. 1024, 196 Cal. 100, 41 A.L.R. 980, 

Ill.—People v. Danks, 124 N.E. 625, 
289 Ill. 542, 7 
Porter, 123 N.E. 400 30 AS 
L.R. 1041; In re Benton, 84 N.E. 1026, 
234 Ill. 366, 18 L.R.A.N.S. 458, 14 
Ann.Cas. 107; Merrifield v. People, 72 
N.E. 446, 212 Ill. 400; Rosenthal v. 
People, 71 N.E. 1121, 211 Ill. 306; Con- 
way’s Estate v. State, 120 N.E. 717, 
72 Ind.App. 303. 

N.Y.—In re Hodges’ Estate, 109 N. 
E. 559, 215 N.Y. 447; Matter of Palm- 
er, 102 N.Y.S. 236, 117 App.Div. 360; 
In re Cornell, 73 N.Y.S. 32, 66 App. 
Div. 162 [rev on other grounds 63 N. 
BE. 445, 170 N.Y. 423]; In re Spauld- 
ing, 63 N.Y.S. 694, 49 App.Div. 541 
fafl 5%. N.B.-1124; 163 NeY>.607)];. In 
re Price’s Estate, 116. N-Y.S. 283, 62 
Misc. 149, 7 Mills 68; Matter of Bird- 
sall, 49 N.Y.S. 450, 22 Misc. 180 [aff 
60 N.Y.S. 1133, 43 App.Div. 624]; In 
re Dee’s Estate, 148 N.Y.S. 423 [aff 
104 N.E. 1128, 210 N.Y. 625]. Contra 
Matter of Bullard, 78 N.Y.S. 491, 76 
App.Div. 207. 

‘Utah.—In re Picot’s Estate, 178 P. 
75, 53, Utah 195. 

Wis.—State v. Pabst, 121 N.W. 351, 
139 Wis. 561. : 

[a]. Beason for rule.—‘“The claim 
that the words can include only gifts 
causa mortis attributes to them too 
restricted a meaning. A transfer val- 
id as a gift inter vivos, if made under 
circumstances which impress it with 
the distinguishing characteristics of 
being prompted by an apprehension of 
impending death, occasioned by a 
bodily or mental state which has a 
basis for the apprehension that death 
is imminent, would be a transfer made 
in contemplation of death within the 
meaning of the law.” State v. Pabst, 
121 N.W. 351, 359, 139 Wis. 561. 

Gifts causa mortis generally see 
Gifts § 92. j 

32. People v. Continental Illinois 
Bank & Trust Co., 176 N.E. 305, 344 Ill. 
123, 75 A.L.R. 538; Commonwealth v. 
Fenley, 225 S.W. 154, 189 Ky. 480; In 
re Dessert’s Estate, 142 N.W. 746, 154 
Wis. 320, 46 L.R.A.N.S. 790, Ann.Cas. 
1915B’ 1084. ; 

[a] For example, a gift of greater 
portion of property by eighty-nine- 
year-old owner to sole daughter has 


death. In re Dessert’s Estate, 142 N. 
W. 647, 154 Wis. 320, 46 L.R.A.N.S. 
790, Ann.Cas.1915B 1084. ‘ 

33. In re Baird’s Estate, 219 N.Y.S. 
158, 219 App.Div. 418; In re Thomp- 
son’s Hstate, 269 P. 103, 72 Utah 17. 

Effect of intent to evade tax gen- 
erally see supra § 2459. 

34. Kunhardt v. Bugbee, (N.J.) 130 
A. 660 [aff 134 A. 118]. 

35. Constitutionality of statutes 
see supra § 2368. 

36. In re Gould’s Estate, 151 A. 
743, 8 N.J.Mise. 798 [aff 148 A. 731, 
105 N.J.Eq. 598, and aff 154 A. 632]; 
In re Stevens’ Will, 188 N.W. 484, 177 


Wis. 500; In re Stephenson’s Estate, 
LOG NGWis TO al Ue Was. 452% 5 Ini re 
Ebeling’s Estate, 172 N.W. 734, 169 


Wis. 432, 4 A.L.R. 1519. 

[a] Gifts held material.—(1) Gifts 
by a donor possessing an estate of 
more than three hundred and thirty- 
two thousand dollars of ten thousand 
dollars to each of his three children 
in June, five thousand dollars to each 
in August, and ten thousand dollars 
to each in October, amounting to more 
than seventy-five thousand dollars. 
In re Ebeling’s Estate, 172 N.W. 734, 
169 Wis. 432, 4 A.L.R. 1519. (2) Gifts 
of ten and twenty per cent of net 
estate. Dupignac’s Estate, 125 A. 119, 
96 N.J.Eq. 284. 

[b] Gifts heid immaterial.—(1) 
Occasional gifts of five hundred dol- 
lars or one thousand dollars made by 
donor, possessing an estate of more 
than three hundred and thirty-two 
thousand dollars. In re Ebeling’s Hs- 
tate, 172 N.W. 734, 169 Wis. 432, 4 
A.L.R. 1519. (2) Gift of twenty-three 
thousand dollars held so large as to 
be material per se no matter how large 
estate. In re Stephenson’s HMstate, 177 
N.W. 579, 171 Wis. 452. (3) Transfer 
of one-sixth of net estate made with- 
in two months of death. In re Gould’s 
Estate, 151 A. 743. 8 N.J.Misc. 798 [aff 
148 A. 731, 105 N.J.Eq. 598, and aff 154 
A. 632]. 

37. In re Stevens’ Will, 188 N.W. 
484,177 Wis. 500; In re Stephenson’s 
Estate, 177 N.W. 579, 171 Wis. 452. 

38. In re Stevens’ Will, 188 N.W. 
484, 177 Wis. 500; In re Stephenson’s 
Estate, 177 N.W..579, 171 Wis. 452. 

39. Tax Commission of Ohio v. 
Parker, 158 N.E. 89, 117 OhioSt. 215 
[error dism 49 S.Ct. 78, 278 U.S. 566, 
73 L.Ed. 509]; In re Stevens’ Will. 
188 N.W. 484, 177 Wis. 500. 

[a] Systematic scheme held to ex- 


ae 49 S.Ct. 78, 278 U.S. 566, 73 L.Ed. 
509]. 


40. Inre Kraft’s Estate, 143 A. 764, 
103 N.J.Eq. 543; In re Hall’s Hstate, 
119 A. 669, 94 N.J.Eq. 398 [mod 125 A. 
246, 99 N.J.liaw 1, aff 126 A. 924, 100 
N.J.Law 405]. 

[a] Conveyances between husband 
and wife.—Transfer by husband of 
life estate to wife with remainder to 
children in return for wife’s transfer 
of life estate to husband in her prop- 
erty with remainder to children was 
not supported by an adequate consid- 
eration, where the husband’s estate 
was depleted and the life estate to 
the wife was worth considerably 
more than the life estate to the hus- 
band in view of the latter’s impend- 
ing death. In re Kraft’s Estate, 143 
A. 764, 103 N.J.Hq. 543. 

[b] Sentimental and moral consid- 
eration.—No adequate or valuable 
consideration is found in the fact that 
a gift is made out of sentiment and 
becauSe the subject matter of the gift 
was given to the donor by a testator 
who made a nonobligatory request 
that the property be turned over to 
the donee. In re Johnston’s Hstate, 
203 N.W. 376, 186 Wis. 599. 

Consideration and its effect in gen- 
eral see supra § 2460. 

41. Cross references: 

Generally as to evidence in proceed- 
ings to collect and enforce inherit- 
ance taxes see infra §§ 2696-2698. 

Evidence and determination as to 
transfers intended to take effect 
after death see infra § 2492. 

Evidence in proceedings for ascer- 
a: of tax see infra §§ 2617- 

Pleading, proof, and findings as to 
consideration see supra § 2460. 


42. Cal.—In re Pauson’s JPstate, 
199 GPsu33). 186 Cal. 358) Nickell vv. 
State, 175 P. 641, 179 Cal. 126; Mc- 


Dougald v. Wulzen, 166 P. 1033, 34 Cal. 
App. 21; Spreckels v. State, 158 P. 549, 
30 Cal.App. 363. 

Ill.—People v. Northern Trust Co., 
155 N.E. 768, 324 Ill. 625. 

Ky.—Commonwealth v. Fenley, 225 
S.W. 154, 189 Ky. 480. 

Neb.—In re Bronzynski’s Ustate, 
216 N.W. 558, 116 Neb. 196. 

Ohio.—In re Myers, 26 OhioN.P.N.S. 
57. 

Wis.—State v. Pabst, 121 N.W. 351, 
139 Wis. 561. ‘ 
43. In re Thompson’s Hstate, 269 

POs 2) Utan 17. 
44. Burden on grantee under stat- 


ist.—Tax Commission of Ohio y. Park-| ute raising presumption see infra § 


er, 158 N.H. 89, 117 OhioSt. 215 [error 


2467. 


a 
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be founded upon the presumption alone in the ab- 
sence of other proof;*® but, of course, the statute 
has no application if the transfer has been made 
before the statutory period,*® and the presumption 
raised is rebuttable,** unless the statute is one which 
raises not merely a presumption, but constitutes an 
absolute legislative definition of what constitutes a 
transfer in contemplation of death.*® 

[§ 2467] cc. Burden of Proof. Unless the trans- 
fer falls within the terms of a statute creating a 
presumption that it has been made in contempla- 
tion of death,*® the state has the burden of proving 
that the transfer has been made in contemplation 


of death.5° 


[§ 2468] dd. Matters Considered. 
stated that, in determining whether a disposition of 


TAXATION 


time he survives 


has management 


[§§ 2466-2469 


donor’s age, his physical condition, any action con-— 
templated with respect to his health, the length of 


after making the transfer, and all 


declarations of the parties at and before the trans- 
fer should be taken into consideration.** 
that the property has been transferred to a corpo- 
ration so that deceased, as president thereof, stall 


The fact 


and control of the property, and 


receives a salary which permits him to live in his 
customary manner, are important consideration 

[§ 2469].ee. Weight and Sufficiency of Evidence. 
General rules‘as to the weight and sufficiency of ev- 
idence®? are usually applied in determining, the 


g,52 


weight and sufficiency of the evidence as to the 


It is usually 


property is made in contemplation of death, the 


45. In re Gould’s Estate, 148 A. 
731, 105 N.J.Eq. 598 [aff 151 A. 743, 
8 N.J.Mise. 798, and aff 154 A. 632]; 
In re Bolton’s Estate, 243 N.Y.S. 394, 
230 App.Div. 729 [am 240 N.Y.S. 591, 
228 App.Div. 834]; In re Baird’s Es- 
tate, 219 N.Y.S. 158, 219 App.Div. 418; 
In re Jones’ Estate, 247 N.Y.S. 6438, 
139 Misc. 31. 

46. Succession of Williams, 129 So. 
802; 171 \Lal 1513 

47. In re Sacks’ Estate, 139 A. 53, 
101 N.J.Eq. 709; In re Baird’s Estate, 
219 N.Y.S. 158, 219 App.Div. 418; In 
re Fitzgerald’s Hstate, 241 N.Y.S. 766, 
136 Mise. 690; Burton v. Tax Commis- 
sion of Ohio, 174 N.E. 361, 87 Ohio 
App. 183; In re Donnell, 28 OhioN.P. 
N.S. 211; In re Myers, 26 OhioN.P.N.S. 
57 


48. In re Ebeling’s Estate, 172 N. 
W. 734, 169 Wis. 432, 4 A.L.R. 1519. 

49. Kunhardt v. Bugbee, 130 A. 660, 
3 N.J.Mise. 1107 [aff 134 A. 118, 4 N.J. 
Mise. 692]; In re Smith’s Estate, 243 
N.Y.S. 232, 187 Mise. 107; Tax Com- 
mission of Ohio v. Parker, 158 N.E. 


89, 117 OhioSt. 215 [error dism 49 S.. 


Ct. 78, 278 U.S. 566,°73 L.Ed. 509]; 
Burton vy. Tax Commission of Ohio, 
174 N.E. 361, 37 OhioApp. 183; In re 
Estate of Myers, 26 OhioN.P.N.S. 57; 
In re Kueter’s Estate, 187 N.W. 625, 
45 S.D. 341, 21 A.L.R. 1330. 

[a] Statutes putting burden on 
grantee.—(1) A statute providing that 
designated transfers made within 
two years of the grantor’s death shall 
be deemed to have been made in con- 
templation of death throws upon the 
grantee of such a transfer the bur- 
den of proving that it was not in con- 
templation of death. Kunhardt vy. 
Bugbee, 134 A. 118, 4 N.J.Misc. 692 
[aff 130 A. 660, 3 N.J.Mise. 1107]; Tax 
Commission of Ohio v. Parker, 158 
N.E. 89, 117 OhioSt. 215 [error dism 
49 S.Ct. 78, 278 U.S. 566, 73 L.Ed. 5091. 
(2) Where, by statute, deeds not re- 
corded until after death of the gran- 
tor are presumed to have been made 
in contemplation of death, the burden 
is upon the grantee to show other- 
wise. In re Kueter’s Estate, 187 N.W. 
625, 45 -S.D, 341,, 21. ALR. 1330: 

50. Ill.—People v. Continental Il- 
linois Bank & Trust Co., 176 N.E. 305, 
344 Ill. 123, 75 A.L.R. 5388; People v. 
Northern Trust Co., 155 N.E. 768, 324 
Till. 625; People v. Forman, 153 N.E. 
376, 322 Ill, 223. 

Ky.—State Tax Commission y. Rob- 
inson’s Ex’r, 28 S.W.(2d) 491, 234 Ky. 
415; Commonwealth v, Fenley, 225 S. 
W. 154, 189 Ky. 480. 

N.Y.—In re Wadsworth, 190 N.Y.S. 
819, 198 App.Div. 483; In re Wads- 
worth’s Hstate, 166 N.Y.S. 716, 100 
Mise. 489 [aff 172 N.Y.S. 924, 185 
App.Div. 944]; In re De Escoriaza’s 
Estate, 149 N.Y.S. 796, 87 Misc. 515, 
12 Mills Surr. 504; In re Reynolds’ 
Estate, 163 N.Y.S. 803. 

Ohio.—HEstate of Weber, 24 Ohio 
N.P.N.S. 33. 

Utah.—In re Thompson’s Estate, 


269 P. 108, 72 Utah 17. a 

Wis.—In re Dessert’s Estate, 142 
N.W. 647, 154 Wis. 320, 46 L.R.A.N.S. 
790, Ann.Cas.1915B 1084. 

51. In re Pauson’s Estate, 199 P. 
331, 186 Cal. 358; Peo. v. Continental 
Illinois Bank & Trust Co., 176 N.E. 
305, 344 Ill. 1238, 75 A.L.R. 538; Peo. 
v. Forman, 153 N.E. 376, 322 Ill. 223; 
Peo. v. Travener, 133 N.E. 211, 300 
Ill. 378; Peo. v. Danks, 124 N.E. 625, 
289 Ill. 542, 7 A. L. R. 1023; Merrifield 
v. People, 72 N.E. 446, 212 Ill. 400; 
Rosenthal v. People, 71 N.E. 1121, 211 
Ill. 306; In re Bronzynski’s BHstate, 
216 N.W. 558, 116 Neb. 196; In re 
Price’s Estate, 116 N.Y.S. 283, 62 Misc, 
149, 7 MillsSurr. 68; Matter of Bird- 
sall, 22 Misc. 180, 49 N.Y.S. 450 [aff 
43 App.Div. 624, 60 N.Y.S. 1133]. 

52. In re Pauson’s Estate, 199 P. 
831, 186 Cal. 358. \ 
53. See Evidence §§ 1730-1762. 

54. See cases infra this note. 

[a] Evidence held insufficient: (1) 
To sustain finding that transfer was 
in contemplation of death. In re 
Minor’s Estate, 180 P. 813, 180 Cal. 
291, 4 A.L.R. 456; Peo. v. Continental 
Illinois Bank & Trust Co., 176 N.E. 
305, 344 Ill. 123, 75 A.L.R. 538; Peo. 
v. Northern Trust Co., 155 NE. 768, 
3824 Ill. 625; Peo. v. Forman, 153 N. 
E. 376, 322 Lil. 223; In re Bronzynski’s 
Estate, 216 N.W. 558, 116 Neb. 196; 
In re Beyer’s Estate, 180 N.Y.S. 396, 
190 App.Div. 802 [rev 176 N.Y.S. 429]; 
In re Seaich’s Hstate, 240 N.Y.S. 524, 
136 Misc. 201; In re Haedrich’s Es- 
tate, 236 N.Y.S. 395, 134 Misc. 741 [aff 
243 N.Y.S. 896, 230 App.Div. 763]; In 
re Reynolds’ Hstate, 163 N.Y.S. 803; 
In re Von Bernuth’s Estate, 143 N. 
Y.S. 672; In re Thompson’s Estate, 
269° P. 103, 72° (Utah! 17.". (2) "To show 
that transfer was not in contempla- 
tion of death. In re Bolton’s Estate, 
243 N.Y.S. 394, 230 App.Div. 729 [am 
240 N.Y.S. 591, 228 App.Div. 834]; In 
re Jones’ Estate, 247 N.Y.S. 643, 139 
Mise. 31; In re Smith’s Estate, 243 
NiY;S. 22329 13 MISC. 71071) 463) To 
show satisfactorily that alleged year- 
ly payments were consideration for 
personalty transferred. Farmers’ 
Loan & Trust Co. v. Bugbee, 141 A. 
579, 6 N.J.Mise. 415, 

[b] Evidence held sufficient: (1) 
To. sustain finding that transfer was 
in contemplation of death. Chambers 
v. Larronde, 235 P. 1024, 196 Cal. 100, 
41 A.L.R. 980; In re Pauson’s Estate, 
199 P.. 331, 186 Cal. 358; Abstract & 
Title Guaranty Co. v. State, 161 P. 
264, 173 Cal. 691; In re Boole’s Estate, 
2110 Pe 1b9, 98 Cal App.c G4: in ore 
Snyder’s Estate, 235 P. 54, 71 Cal.App. 
324; Peo. v. Danks, 124 N.E. 625, 289 
Tll. 542, 7 A.L.R. 1023; Peo. v. Porter, 
123 N.E. 59, 287 Ill. 401, 7 A.L.R. 1041; 
Merrifield v. People, 72 N.E. 446, 212 
Ill. 400; Conway’s Estate v. State, 120 
N.E. 717, 72 Ind.App. 303; In re In-: 
heritance Tax on Grabfelder’s Estate, 
153 A. 532, 107 N.J.Law 520 [aff 148 
A. 922, 8 N.J.Mise. 53]; In re Gould’s 


transferor’s contemplation of death.°* 
the motive to make the transfer in contemplation of 


Evidence of 


Estate, 148 A. 731, 105 N.J.Ha. 598 [aff 
151 A. 743, 8 N.J.Misc. 798, and aff 154 
A. 632]; In re Dupignac’s Estate, 125 
A. 119, 96 N.J.Eq. 284; In re Hall’s 
Estate, 119 A. 669, 94 N.J.Eq. 398 
[mod 125 A. 246, 99 N.J.Law 1, aff 
126 A. 924, 100 N.J.Law 405]; In re 
Bottomley’s Estate, 111 A. 605, 92 N. 
J.Eq. 202; Kunhardt v. Bugbee, 134 
A. 118, 4 N.J.Misc. 692 [aff 130 A. 660, 
38 N.J.Mise. 1107]; Pierce v. Bugbee, 
128 A. 252, 2 N.J.Misc. 16 [aff 128 A. 
253, 101 N.J.Law 411]; In re Hin- 
stein’s Estate, 186 N.Y.S. 931, 114 
Mise. 452 [aff 193 N.Y.S. 931]; In re 
Fitzgibbon’s Estate, 173 N.Y.S. 898, 
106 Mise. 130; In re Clapp’s Estate, 
167 N.Y.S. 1082; In re Hodges’ Hs- 
tate, 148 N.Y.S. 424, 86 Misc. 367, 12 
MillsSurr. 291 [aff 152 N.Y.S. 1117, 168 
App.Div. 913 (aff 109 N.E. 559, 215 N. 
Y. 447)]; In re Thompson’s Estate, 
147 N.Y.S. 157, 85 Misc. 291, 12 Mills 
Surr. 35; In re Price’s Estate, 116 N. 
Y.S. 283, 62 Misc. 149, 7 MillsSurr. 68; 
In re Clapp’s Estate, 167 N.Y.S. 1082; 
In re Dee’s Estate, 148 N.Y.S. 423 [aff 
104 N.E. 1128, 210 N.Y. 625]; Wright 
v. State, 28. OhioN.P.N.S. 561; In re 
Stephenson’s Estate, 177 N.W. 579, 
171 Wis. 452; State v. Pabst, ‘121 N. 
W. 351, 139 Wis. 561. (2) To sustain 
finding that transfer was not in con- 
templation of death. Kelly v. Wool- 
sey, 170.°P.5 837,010 T Call (38 25% Me= 
Dougald v. Wulzen, 166 P. 1033, 34 
Cal.App. 21; Spreckels v. State, 158 
P. 549, 30 Cal.App. 363; Peo. v. Burk- 
halter, 93 N.E. 879, 247 Ill. 600, 139 
Am.S.R. 351; Commonwealth v. Fen- 
ley, 225 S.W. 154, 189 Ky. 480; In re 
Kueter’s Estate, 187 N.W. 625, 45 S.D. 
341, 21 A.L.R. 1330; In re Dessert’s 
Estate, 142 N.W. 647, 154 Wis. 320, 
46 L.R:A.N.S. 790, Ann.Cas.1915B 
1084. (3) To rebut presumption that 
transfer was in contemplation of 
death. In re Sacks’ Estate, 139 A. 53, 
101 N.J.Eq. 709; In re Baird’s Estate, 
219 N.Y.S. 158, 219 App.Div. 418; In re 
Wadsworth, 190 N.Y.S. 819, 198 App. 
Div. 483; In re Fitzgerald’s Estate, 
241 N.Y.S. 766, 186 Mise. 690; Burton 
v. Tax Commission of Ohio, 174 N.E. 
361, 37 OhioApp. 183. (4) To show 
value of property transferred. Ab- 
stract & Title Guaranty Co. v. State, 
161 P. 264, 173 Cal. 691. 

[c] Uncontradicted affidavit.—iIn 
a proceeding to fix the transfer tax 
on the estate of a decedent, including 
a joint interest in certain bank de- 
posits and bonds and mortgages and a 
mortgage certificate, the appraiser, in 
lieu of other evidence, might consider 
an affidavit showing that deceased 
and her sister, the appellant and the 
devisee of all decedent’s property, in- 
herited what money and other prop- 
erty they had from their parents and 
a brother, and that each contributed 
one-half to the amount of the de- 
posits and to consideration for the 
bonds and mortgages and the mort- 
gage certificate. In re Weissbach’s 
Estate, 183 N.Y.S, 771, 111 Misc. 501. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 2469-2471] 


death need not appear in writing in the deed.*® A 
contemplation of death may sufficiently be estab- 
lished by inference from acts and surrounding cir- 
cumstances ;°° and such circumstantial evidence may 
overbear the positive testimony of an interested par- 
ty who swears to the contrary.°7 While age is a 
material fact to be considered,®® the fact that the 
transferor was very old at the time of the transfer 
is not of such great weight as necessarily to result 
in the conclusion that the transfer was in contem- 
plation of death.59 

[§ 2470] ff. Instructions. Requested instructions 
may properly be refused with respect to matters on 
which there is no evidence.*® The court in its in- 
structions need not enumerate all the conditions un- 


der which the transfers would not be taxable if it : 


is stated generally that transfers made for any rea- 
son other than in contemplation of death would not 
be taxable.*t 

[§ 2471] (5) Transfers Intended To Take Effect 
in Possession or Enjoyment after Death®?—(a) In 
General. To avoid the effect of a statute taxing 
transfers by deed, grant, sale, or gift, made or in- 
tended to take effect in possession or enjoyment after 
the death of the grantor, bargainor, donor, or as- 
signor, it is necessary to show such a conveyance as 
parts with possession, title, and enjoyment in the 
transferor’s lifetime;®* and if the transferor re- 
tains a grasp of the entire estate for so long as he 
lives, the transfer is taxable.** Generally, if the 
death of the transferor makes no difference in the 
rights of the parties, the transfer is not taxable, 


_under such a statute;®> and if the legal right of 


possession and enjoyment passes immediately upon 
execution of the instrument, it seems to be imma- 
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terial that actual possession and enjoyment await 
the transferor’s death.*¢ The transfer is usually 
not taxable if the right to possession or enjoyment 
is dependent only upon the death of some one other 
than the transferor;°7 but the formality of con- 
veying to a third person who immediately reconveys 
so as to give the original owner enjoyment or con- 
trol of the property until his death will not defeat 
the tax, as the original owner will be regarded as 
being in substance the transferor in the second con- 
veyance.°8 To render the transfer taxable, the con- 
trol, possession, or enjoyment of the transferor must 
generally be held and retained by him as a matter 
of legal right.°® An absolute transfer divesting the 
transferor immediately of all legal right to posses- 
sion, enjoyment, and control is not taxable as a 
transfer intended to take effect in possession, or 
enjoyment after death simply because the transferor 
still has the physical ability and opportunity to steal 
or convert the property,’® or because he possesses 
or enjoys the property until his death solely by 
sufferance and permission of the transferee;7! al- 
though if there is a secret agreement or arrangement 
entitling the grantor to possession and enjoyment 
until death, the transfer is taxable.*2 If the trans- 
fer is not to take effect in possession or enjoyment 
until after death, it is taxable irrespective of wheth- 
er or not it was made in contemplation of death,7? 
the test of taxability under such a statute being when 
the transfer was made or intended to take effect.74 
Although possession and title pass immediately to 
the donee if enjoyment is retained until the death 
of the donor, that is sufficient to make the transfer 
taxable.7°® 

Apparent limitation to property owned or pos- 


Peo. v. Porter, 123 N.E. 59, aoe 


55. e€ 
Ill. 401, 7 A.L.R. 1041. 

56. In re Boole’s Estate, 277 P. 759, 
98 Cal.App. 714; In re Snyder’s Es- 
tate, 235 P. 54, 71 Cal.App. 324. 

57. Matter of Palmer, 102 N.Y.S. 
236, 117 App.Div. 360. 

58. See supra § 2468. 

59. In re Snyder’s Hstate, 235 P. 
54, 71 Cal.App. 324; In re Sacks’ Es- 
tate, 139 A. 53, 101 N.J.Eq. 709; Wana- 
maker’s Estate, 8 Pa.Dist.&Co. 569; 
In re Dessert’s Estate, 142 N.W. 647, 
154 Wis. sates L.R.A.N.S. 790, Ann, 
Cas.1915B 1084. 

60. In re Boole’s Estate, 277 P. 759, 
98 Cal.App. 714. : 

[a] ®hus a requested instruction 
that the jury should find the trans- 
fers not in contemplation of death if 
they were made in view of an inten- 
tion to travel is properly refused 
where there is no evidence that de- 
ceased intended to travel. In re 
Boole’s Estate, 277 P. 759, 98 Cal.App. 


14. 
i In re Boole’s Estate, supra. 
62. Valuation of transfers intend- 
ed to take effect on death of grantor 
see infra § 2577. 
63. Ill.—Peo. v. Moir, 69 N.E. 905, 
207 Ill. 180, 99 Am.S.R. 205. 
Towa.—_-Lamb v. Morrow, 117 N.W. 
1118, 140 Iowa 89, 18 L.R.A.N.S. 226. 
Mont.—In re Oppenheimer’s Estate, 
243 P. 589, 75 Mont. 186, 44 A.L.R. 
1470. 
N.Y.—In re Ball’s Estate, 146 N.Y. 
S. 499, 161 App.Div. 79, 13 MillsSurr, 
6 


9. 

N.c.—State & City Bank & Trust 
Co. v. Doughton, 125 S.E. 621, 188 N. 
. T62. 
Spaeth re Dolan’s Estate, 124 A. 
176, 279 Pa. 582, 49 A-L.R. 858; In re 
Todd’s Estate, 85 A. 845, 237 Pa. 466, 
43 L.R.A.N.S. 869; In re Frazier’s Hs- 
tate, 67 Pa.Super. 362. 

Vt.—In re Fulham’s Bstate, 119 
A. 443, 96 Vt. 308. 


Ont.—Matter of Roach, 10 Ont.L. 
208, 6 Ont.W.R. 189. 

64 Matter of Sharer, 73 N.Y.S. 
1057, 36 Mise. 502, 2 MillsSurr. 390; 
State & City Bank & Trust Co. v. 
Doughton, 125 S.E. 621, 188 N.C. 762; 
Davenport’s Appeal, 14 A. 346, 10 Pa. 
Cas. 603; In re Fulham’s Estate, 119 
A. 443, 96 Vt. 308. 

65. State v. Welch’s Estate, 209 
N.W. 930, 235 Mich. 555; In re Do- 
lan’s Estate, 124 A. 176, 279 Pa. 582, 
49 A.L.R, 858. 

66. Kelly v. Woolsey, 170 P. 837, 
177 Cal. 325; Peo. v. United Christian 
Missionary Soc., 173 N.E. 132, 341 Ill. 
251; In re Bell’s Estate, 130 N.W. 
798, 150 Iowa 725; In re Kueter’s Es- 
tate, 187 N.W. 625, 45 S.D. 341, 21 A. 
L.R. 1330. 

[a] Delivery to agent.—Imme- 
diate transfer by delivery to agent 
of transferee is not taxable although 
no delivery to transferee until after 
death of transferor. Kelly v. Wool- 
séy, 170 BP. 83%, 177 Cal. 325: Incre 
Bell’s Estate, 130 N.W. 798, 150 Iowa 
725; In re Henderson’s Estate, 198 
N.Y.S. 799; In re Kueter’s Estate, 187 
N.W. 625, 45 S.D. 341, 21 A.LAR. 1330. 

[b] Delivery in escrow.—Where a 
deed wholly voluntary and intended 
as a gift is delivered to a third per- 
son in escrow to be delivered to the 
grantee after the death of the gran- 
tor, and the grantee is not informed 
of the deed. the transfer is one in- 
tended to take effect in possession or 
enjoyment after death and is taxable. 
Peo. v. Shutts, 137 N.E. 418, 305 Il. 
539. 

Delivery in -trust, income to ac- 
cumulate until death see infra § 2484. 


67. In re Bronzynski’s Hstate, 216 
N.W. 558, 116 Neb. 196. 
68. Lilly v. State, 143 A. 661, 156 


Md. 94; In re Miller’s Estate, 140 N. 
BE. 701, 236 N.Y. 290. See Peo. v. Shaf- 
fer, 125 N.E. 887, 291 Ill. 142 (where 
deed from father to wife and deed 
from wife and father were regarded 


as one transaction so that transfer to 
daughter was held taxable as trans- 
fer from father). 

[a] Tllustration.—Where an own- 
er conveys bonds absolutely to his 
son, who, pursuant to the agreement, 
immediately transfers the bonds in 
trust to pay ‘the income to the orig- 
inal owner for his life with remainder 
over to the son, the transfer is taxa- 
ble as one intended to take effect after 
the death of the grantor or transferor. 
In re Miller's Estate, 140 N.E. 701, 
236 N.Y. 290. 

69. Fuller v. Bassett’s Estate, 224 
N.W. 639, 246 Mich. 440. 

70. Fuller v. Bassett’s Estate, su- 


pra. 

71. Kelly v. Woolsey, 170 P. 837, 
177 Cal. 325; In re Hendricks’ Estate, 
148 NEY SS 51 Lo 163- App Dive 43 e138 
MillsSurr. 239 [motion to dism appeal 
den 108 N.E. 1095, 214 N.Y. 613, and 
aff 108 N.H. 1095, 214 N.Y. 663]; Mat- 
ter of Bullard, 78 N.Y.S. 491, 76 App. 
Div. 207. 

[a] Reliance solely on kindness 
and generosity of transferee and re- 
tention of possession by permission 
and sufferance does not render the 
transfer taxable as one intended to 
take effect after death. Kelly v. 
Woolsey, 170 PB. 887, 177 Cal. 325. 

Retention of possession as evidence 
see infra § 2492. 

72. Kelly v. Woolsey, 170 P. 837, 
177 Cal. 325; Peo. v. Moir, 69 N.E. 905, 
207 Ill. 180, 99 Am.S.R. 205; In re 
Jones’ Estate, 120 N.Y.S. 862, 65 Misc. 
121, 7 MillsSurr. 302; In re Romney’s 
Estate, 207 P. 139, 60 Utah 173. 

73. In re Oppenheimer’s DHstate, 
243 P. 589, 75 Mont. 186, 44 A.U.R. 
1470; In re Brandreth, 62 N.E, 563, 
169 N.Y. 487, 58 L.R.A. 148. 

74, Inre Patterson’s Estate, 127 N. 
Y.S. 284 [aff 130 N.Y.S. 970, 146 App. 
Div. 286 (aff 98 N.B. 1109, 204 N.Y. 
677) ]. 

75. In re Potter’s Estate, 204 P. 
826, 188 Cal. 55. 
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sessed by decedent at time of death. It has been 
held that, if it is expressly provided that a tax shall 
be imposed upon transfers intended to take effect 
in possession or enjoyment after death, words in 
other parts of the same statute which would seem to 
restrict its operation to property owned by decedent 
at the time of his death will not be construed so as 
to defeat the purpose of the act.™® But a statute 
providing that all estates passing from any person 
“who may die seized and possessed thereof,” trans- 
ferred by deed intended to take effect in possession 
after the death of the grantor, has been held not to 
apply to every estate conveyed by deed, the beneficial 
use of which is to take effect in possession after the 
death of the grantor, but only to such estates of 
which the grantor died seized and possessed,‘7 and 
if he has previously transferred the property in 
trust, the transfer is not taxable although he has 
reserved the income to himself for life.7® 

Subsequent release rendering transfer originally 
within statute nontaxable. Although, as originally 
made, a transfer is one intended to take effect after 
death, this feature may be removed so as to render 
the transfer nontaxable if the transferor before 
death surrenders the possession, enjoyment, and ab- 
solute title.7° 

[§ 2472] (b) Life Insurance.’° Life insurance on 
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the life of decedent, for which he pays the premiums, 
and in favor of a named beneficiary, is not taxable 
as a transfer intended to take effect in possession 
or enjoyment after death, although there is a power 
to change beneficiaries,*! or although the policies 
are delivered in trust to manage or distribute the 
proceeds after the death of insured.*? 

[§ 2473] (c) Direct Transfers**—aa. In General. 
Neither bona fide and unconditional transfers by 
deed or gift fully consummated by conveyance of 
title and absolute and exclusive possession taken by 
the transferee,8* nor bona fide unconditional grants, 
contracts, or sales, which incidentally await con- 
summation until the death of the grantor or bar- 
gainer,®> are within a statute taxing transfers to 
take effect in possession or enjoyment at or after 
the death of the transferor. A release under an 
agreement to cancel the debt if the creditor prede- 
ceases the debtor is taxable as a beneficial transfer 
intended to take effect after death.’® 

[§ 2474] bb. Reservation of Life Estate. Within 
the terms of a statute taxing transfers intended to 
take effect in possession or enjoyment after death 
of the transferor are transfers wherein the grantor 
reserves a life estate to himself,*’ or the right to 
use, profits, or income from the property,®* or a 
portion thereof’® for life; but where the transfer 


76. In re Fulham’s Estate, 119 A. 
433, 96 Vt. 308. Contra Highfield v. 
Equitable Trust Co., (Del.) 155 A. 724. 

77. Downes v. Safe Deposit & 
Trust Co. of Baltimore, 145 A. 350, 
157 Md. 87. 

78. Darnall v. Connor, (Md.) 155 
A. 894 (where the original grantor 
reserved the life income and power to 
dispose by will, and a transfer under 
the will was held taxable); Downes 
v. Safe Deposit & Trust Co. of Balti- 
more, 145 A. 350, 157 Md. 87. 

79. Brown v. Gulliford, 165 N.W. 
182, 181 Iowa 897; Lamb v. Morrow, 
117 N.W. 1118, 140 Iowa 89, 18 L.R.A. 
N.S. 226; State v. Welch’s Estate, 209 
N.W. 930, 235 Mich. 555; In re Von 
Bernuth’s Estate, 143 N.Y.S. 672; 
Heyland’s Estate, 21 Pa.Dist. 673. 

[a] Surrender of life estate.—Al- 
though a deed, by reserving a life es- 
tate in the grantors, works liability 
to a collateral inheritance tax, liabil- 
ity can be changed by terminating 
the réserved estate in the lifetime of 
the grantors and adding to the re- 
mainder the right to immediate pos- 
session. Brown v. Gulliford, 165 N. 
W. 182, 181 Iowa 897. 

80. Taxability as property in which 
deceased has interest see infra § 2501. 

81. Tyler v. Treasurer, 115 N.B. 
300, 226 Mass. 306, L.R.A. 1917D 633; 
In re Voorhees’ Estate, 193 N.Y.S. 168, 
200 App.Div. 259 [aff 171 N.Y.S. 859, 
103 Misc. 515]; In re Parsons, 102 N. 
Y.S. 168, 117 App.Div. 321; In re Hin- 
stein’s Estate, 186 N.Y.S. 9381, 114 
Mise. 452 [aff 193 N.Y.S. 931]. 

[a] Reason for rule.—‘‘The in- 
sured has no title to the amount due 
on the policy. He does not and can- 
not make a gift of that. The right to 
that amount as an instant obligation 
does not spring into existence until 
after his death. Even then the mon- 
ey belongs to the insurer, who is 
charged with the duty by the contract 
to pay to the beneficiary. So far as 
the insured is a ‘grantor,’ to use the 
word of the statute, the only thing 
which he grants or can grant is an in- 
terest in a contract. So far as he can 
make a ‘gift,’ the only thing which he 
has to give is a right in a contract. 
By designating a beneficiary both the 
‘grant’ and the ‘gift,’ so far as either 
exist at all, take effect in enjoyment 
and possession at once. Such a rela- 


tion does not by fair intendment come 
within the descriptive words of the 
statute as ‘property . - which shall 
WASS vee Seen OY. peru ee bel ELL Can at Nee saRT ES 
or intended to take effect in posses- 
sion or enjoyment after the death of 
the grantor.’” Tyler v. Treasurer, 
115 N.E. 300, 301, 226 Mass. 306, L.R. 
A.1917D 633. 

82. In re Marshall’s Estate, 
N.W. 920, 179 Minn. 233; In re Voor- 
hees’ Estate, 193 N.Y.S. 168, 200 App. 
Div. 259 [aff 171 N.Y.S. 859, 102 Misc. 
515]; In re Haedrich’s Estate, 236 N. 
Y.S. 395, 1384 Misc. 741 [aff 243 N.Y:S. 
896, 230 App.Div. 763]. But see Fagan 
v. Bugbee, 143 A. 807, 105 N.J.Law 85 
(holding that, where insured has life 
insurance policies made payable to a 
trustee to hold the proceeds under the 
terms of a trust agreement providing 
for payment of the income from the 
fund to insured’s wife for life, with 
remainder to his children, and the 
donor reserves the right to change 
beneficiaries or revoke the trust, and 
reserves to himself any dividends on 
the policies, the transfer is taxable as 
one intended to take effect in posses- 
sion or enjoyment after death). 

83. Charitable subscription pay- 
able at death see supra § 2460. 

84. In re Choate’s Estate, 192 N.W. 
857, 195 Iowa 715; Lewis v. Brown, 
166° N.W. 99,'182 Iowa 738; In re 
oe Estate, 126 A. 252, 281 Pa. 

85. In re Thompson’s Estate, 195 
N.W. 250, 196 Iowa 721; In re Fieux’s 
Estate, 149 N.E. 857, 241 N.Y..277; In 
re Spangler’s Estate, 126 A. 252, 281 
Pa. 118. 

[a] Agreement to hold stock and 
sell upon death or withdrawal to 
other stockholders.—Where, by agree- 
ment between the stockholders of a 
corporation, it is agreed that upon ei- 
ther the death or withdrawal of one 
of the stockholders the others shall 
have the right to purchase his stock 
at par, and each stockholder agrees to 
hold his stock intact for the benefit of 
the others, the transfer or agreement 
is not one made or intended to take 
effect on death so as to be a taxable 
transfer, to the extent that the stock 


exceeds par value at the time of de-, 


cedent’s death. In re Fieux’s Estate, 
149 N.E. 857, 241 N.Y. 277. 

{b] Transfer in discharge of note 
payable after death of promisor held 


228 | 


not taxable.—In re Burhans’ Estate, 
166 N.Y.S. 1027, 100 Mise. 646. See 
In re Wheeler’s Estate, 228 N.W. 861, 
119 Neb. 344 (where charitable sub- 
scription payable after death of 
promisor was held taxable). 

86. In re Hosford’s Estate, 223 N. 
Y.S. 694, 129 Mise. 825. 

87. Conn.—Blodgett v. Union & 
New Haven Trust Co., 149 A. 790, 111 
Conn. 165. 


Ill.—Peo. v. Forman, 153 N.E. 376,: 


322 Ill. 223; Peo. v. Tavener, 133 N. 
E. 211; 300 Ill. 373; Peos v: Porter, 
123° N.E.°59,.287. 111. 401, 7 ALR. 1041. 

Iowa.—Brown v. Gulliford, 165 N. 
W. 182, 181 Iowa 897; Lacy v. State 
Treasurer, 121 N.W. 179. 

Neb.—In re Bronzynski’s Estate, 
216 N.W. 558, 116 Neb. 196. 

N.J.—In re Harvey’s Estate, 129 A. 
393, 2 N.J.Misc. 247. 

N.Y.—In re Brandreth, 62 N.E. 563, 
169 N.Y... 437, 58 L.R.A. 148; In re 
William B. Dana Co., 149 N.Y.S. 417, 
164 App.Div. 45 [aff 108 N.E. 1112, 214 
N.Y. 710]; In re Fitzgibbon’s Estate, 
173 N.Y.S. 898, 106 Misc. 130; In re 
Egerton’s Hstate, 170 N.Y.S. 222, 1,03 
Mise. 471; In re Dobson’s Estate. 132 
Ree 472, 73 Misc. 170, 8 Mills Surr. 

Or.—In re Wallace’s Estate, 282 P. 
WOOp od (One sore 


Pa.—Meyer’s Estate, 16 Pa.Dist. 
284, 33 Pa.Co. 277. 
[a] Absolute transfer with sepa- 


rate lease for life to grantor.—Moore 
v. Bugbee, 128 A. 679, 3 N.J.Mise. 435 
[aff 125 A. 919]; In re Dobson’s Es- 
tate, 132, NV iS: 472.0 1o6 Mise. VL ZOluS 


Mills 308; Meyer’s Estate, 16 Pa. 
Dist. 284, 33 Pa.Co, 277. 
88 Harber v. Whelchel, 119 S.E. 


695, 156 Ga. 601; Moore v. Bugbee, 
135 A. 919, 102 N.J.Law 720 [aff 128 
A. 679, 3 N.J.Mise. 435, and error 
dism 49 S.Ct. 36, 278 U.S. 565, 73 L.Ed. 
509]; Farmers’ Loan & Trust Co. v. 
Bugbee, 141 A. 579, 6 N.J.Misc. 415; 
Matter of Cornell, 63 N.E. 445, 170 N. 
Y. 423; In re Fitzgibbon’s Estate, 173 
N.Y.S. 898, 106 Misc. 130; Matter of 
Skinner, 92 N.Y.S. 972, 45 Misc. 559, 
4 Mills 487 [mod 94 N.Y.S. 144, 106 
App.Div. 217]; In re Barber’s Estate, 
155 A. 565, 304 Pa. 235; Reish v. 
Com., 106 Pa. 521. 

89. American Board of Com’rs for 
Foreign Missions v. Bughbee, 118 A. 
700, 98 N.J.Law 84. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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is to another for life with remainder to others in 
fee, the-transfer is not one intended to take effect 
in possession after the death of the grantor within 
the meaning of such a statute.?° 

[§ 2475] cc. Effect of Agreement To Maintain 
and Support Grantor or Pay Annuity or Interest. 
If the transfer or gift is absolute and unconditional 
as to title and possession, the transfer is not ren- 
dered taxable as intended to take effect in enjoy- 
ment because of the grantee’s absolute and inde- 
pendent agreement to pay the grantor a stipulated 
sum per annum for life,®! or to support and main- 
tain the grantor for life.°? If, however, the sepa- 
rate agreement of the grantee is to pay the grantor 
a sum equal to the interest or income from the prop- 
erty during his life,°* or to pay a certain rate of 
interest on the amount transferred for the life of 
the transferor,®* or to give the grantor the income 
or use of the property for his life,®® or to pay the 
annuity out of the use or income of the property 
transferred,°® the transfer is taxable as one intend- 
ed to take effect in enjoyment after death although 
the transfer on its face purports to be absolute and 
in presenti as to title, possession, and enjoyment. 

[§ 2476] dd. Reservation of Power To Revoke. 
Gifts causa mortis which are subject-to revocation 
by the donor are taxable as transfers not intended 
to take effeet in enjoyment until after death.°? 

[§ 2477] ee. Reservation of Right to Possession.°® 


90. In re Bronzynski’s Estate, 216 
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Where, pursuant to agreement, the grantor retains 
the deed and remains in possession, receiving the 
rents and profits until death, the transfer is taxa- 
ble as intended to take effect after death.®® AJ- 
though there is no reservation of an estate for life 
if the grantor reserves the right to possession for a 
stated number of years,! or takes back a lease for 
years,” the transfer can properly be held taxable as 
one intended to take effect in possession or enjoy- 
ment after death where the circumstances are such 
that it is reasonable to infer that in fixing the pe- 
riod for possession the grantor contemplated that 
his death would occur on or before the date fixed. 

[§ 2478] ff. Covenant against Encumbrances or 
Alienation during Life of Grantor. Where there is 
an absolute grant coupled with immediate posses- 
sion in the grantee, a proviso in the deed that the 
grantee shall not have the right, during the life of 
the grantor, to encumber or sell the premises with- 
out the latter’s consent will be construed not as a 
condition to the grant, but as a personal covenant by 
the grantee that he will not sell or encumber with- 
out the grantor’s assent, and, as thus construed, the 
proviso does not show that the transfer was intend- 
ed to take effect in possession and enjoyment at 
death.® 

[§ 2479] gg. Antenuptial Agreement. Although 
there is authority to the contrary,® it is often held 
that a transfer under an antenuptial agreement pro- 


In re Hon-}as one intended to take effect after 


N.W. 558, 116 Neb. 196. ; 
91. Peo. v. United Christian Mis- 
sionary Soc., 173 N.E. 132, 341 Ill. 251; 
Brown y. Gulliford, 165 N.W. 182, 181 
Iowa 897; In re Honeyman’s Estate, 
129 A: 393, 98 N.J.Eq. 638 [aff sub nom. 
Bugbee v. Board of Home Missions of 
the Presbyterian Church, 131 A. 924, 4 
N.J.Mise. 99, and aff 134 A. 915, 103 N. 
J.Law 173]; Matter of Edgerton, 54 N. 
Y.S. 700, 35 App.Div. 125 [aff 52 N.E. 
1124, 158 N.Y. 671]; In_re Seaich’s 
Estate, 240 N.Y.S. 524, 136 Misc. 201. 
See Zapanta. v. Posadas, Jr., 52 Philip- 
pine 557 (holding a donation which 
takes effect immediately upon accept- 
ance during the life of the donor, al- 
though subject to revocation in case 
the donee fails to comply with a con- 
dition requiring him to pay a certain 
sum per annum to the donor for life, 
is not a donation mortis causa and 
hence not taxable under a statute tax- 
ing only transmissions by _ inherit- 
ance, devise, bequest, or gift mortis 
causa). 5 
[a] “he distinction, I think, rests 
on whether or not the donor retains 
or rather whether the donee is de- 
prived of an interest of some kind, 
whether as to principal or income, or 
both, in the very property trans- 
ferred, until the donor’s death. Even 
though immediate possession pass to 
the donee, if the donor (or some third 
party) is to receive interest on the 
sum transferred, or the income, or 
part of the income, arising from the 
property transferred or from other 
property which the donee might sub- 
stitute in place thereof (the same 


corpus though changed in form), or a 


sum equal to the whole or a part of 
income arising from such corpus (the 
same income though in another 
form), in any such case the intent is 
clear that the enjoyment (in whole or 
in part) of the thing transferred is 
intended not to take effect until the 
donor’s death. But, where the en- 
joyment of the thing transferred is 
in no wise delayed until the donor’s 
death, notwithstanding that the do- 
nee’s entire net income may be in no 
wise increased, or may be even dimin- 
ished, until the donor’s death, the 


eyman’s Hstate, 129 A. 393, 395, 396, 
98 N.J.Eq. 638 [aff 131 A. 924, 4 N.J. 
Misc. 99, and aff 134 A. 915, 103 N.J. 
Law 173]. 

[b] Property deposited to secure 
annuity agreement.—Where stocks 
and securities are transferred abso- 
lutely to the donee in return for 
which the latter gives back his obli- 
gation to pay a stipulated annuity for 
the life of the donor, and it is agreed 
that the donee shall keep deposited 
with a trust company the securities 
transferred or others of like value to 
secure performance of the annuity 
agreement, the transfer is not taxable 
as one intended to take effect in pos- 
session or enjoyment after death. 
Matter of Edgerton, 54 N.Y.S. 700, 
35 App.Div. 125 [aff 52 N.E. 1124, 158 
N.Y. 671]; In re Seaich’s Hstate, 240 
N.Y.S. 524, 136 Misc. 201. 

$2. In re Choate’s Estate, 192 N.W. 
857, 195 Iowa 715; Lewis v. Brown, 
166 N.W. 99, 182 Iowa 738; In re 
Baird’s Estate, 219 N.Y.S. 158, 219 
App.Div. 418; Matter of Hess, 110 
App.Div. 476, 96 N.Y.S. 990 [aff 80 N. 
Byes T1110) -187 Nav." 554]5.) Matter of 
Thorne, 60 N.Y.S. 419, 44 App.Div. 8 
[dism 56 N.E. 625, 162 N.Y. 238]; Mc- 
Cormick’s Estate, 15 Pa.Co. 621. See 
Kelly v. Woolsey, 170 P. 887, 177 Cal. 
325 (recognizing rule). 

[a] Absolute transfer with subse- 
quent declaration of trust by grantee 
to apply income to support and main- 
tenance of grantor held not taxable.— 
In re Wilmarth’s Estate, 174 N.Y.S. 
885, 106 Misc. 606. 

93. In re Bottomley’s Estate, 111 
A. 605, 92 N.J.Eq. 202; In re Estate 
of Weber, 24 OhioN.P.N.S. 33; Con- 
well’s Estate, 5 Pa.Co. 368. 

94. In re Harvey’s Estate, 129 A. 
393, 2 N.J.Misc. 247; In re Barber’s 
Estate, 155 A. 565, 304 Pa. 235; In re 
Todd’s Estate, 85 A. 845, 287 Pa. 466, 
43 L.R.A.N.S. 869. See Garman’s Es- 
tate, 3 Pa.Co. 550 (holding that, where 
the owner transfers a note of uncer- 
tain collectibility and value to an- 
other who agrees to pay the transfer- 
or for life a sum equal to so much 
interest on the amount represented by 
the note, the transfer is not taxable 


death, for it is a purchase by the 
transferee of a thing of doubtful val- 
ue _ with reference to which he takes a 
risk). But see Wolff v. Comptroller 
of Treasury of State of New Jersey, 
105 A. 871, 90 N.J.Eq. 221 (holding 
that, where a donor, upon retiring 
from a copartnership with the donee, 
made a written transfer to the latter 
of a special fund in the partnership, 
a promise by the donee, part of the 
same writing, to pay interest on the 
sum during the donor’s life, was 
merely an executory and enforceable 
contract, not a condition of the gift, 
preventing its taking effect before the 
death of the donor, so as to be subject 
to a transfer tax). 

95. Congregational Home Mission- 
ary Soc. v. Bugbee, 127 A. 192, 101 N. 
J.Law 214; Reish v. Com., 106 Pa, 521. 

96. In re Schuh’s Estate, 212 P.-516, 
66 Mont. 50; In re Honeyman’s Es- 
tate, 129 A. 393, 98 N.J.Hq. 638 [aft 
sub nom. Bugbee v. Board of Home 
Missions of the Presbyterian Church, 
131 A. 924, 4 N.J.Misc. 99, and aff 134 
A. 915, 103 N.J.Law 173]. 

97. Matter of Edwards, 85 Hun 
436, 32 N.Y.S. 901 [aff 41 N.E. 89, 146 
N.Y. 380]. 

98. Retention of possession under 
reserved life estate see supra § 2474. 

99. In re Arnold’s Estate, 83 Pa. 
Super. 264. 

1. Conway’s Estate v. State, 120 
N.E. 717, 72 Ind.App. 303. But see In 
re Bell’s Estate, 130 N.W. 798, 150 
Iowa 725 (where grantor reserved 
right of possession for one year after 
execution of deed and died within 
several months thereafter and trans- 
fer was held not taxable). 

2. In re Russell’s Hstate, 
361, 104 N.J.Eq. 578. 

3. In re Reynolds’ Estate, 163 N. 
Y.S. 803. 

4. Transfer by will pursuant to 
antenuptial agreement see supra § 
2453. 

Transfers pursuant to antenuptial 
agreement in contemplation of matri- 
mony as transfer in contemplation of 
death see supra § 2462. 

5. In re Oppenheimer’s Estate, 243 
P. 589, 75 Mont. 186, 44 A.L.R. 1470. 
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viding that the wife® or children’ shall be entitled 
to a specified’ sum from the husband’s estate after 
his death is not. taxable as a transfer intended to 
take effect in possession or enjoyment after death. 

[§ 2480] hh. Partnership Agreement.* A trans- 
fer pursuant to a partnership agreement, providing 
that firm assets shall belong to the survivor on the 
death of one of the partners, is taxable as a trans- 
fer intended to take effect after death.® Likewise 
taxable is a transfer under an agreement whereby 
a father in partnership with his son leases his inter- 
est to the son until termination of the partnership 
by death or dissolution, upon which termination the 
father’s interest is conveyed absolutely to the son.*° 
Where the owner conveys property by absolute deed 
to his sons, and thereafter the father and sons enter 
into an agreement of partnership whereby the fa- 
ther is entitled to one half the profits, and the sons 
equally to the remainder, and the income from the 
property is carried into the partnership accounts 
and one half thereof is given to the father, the trans- 
fer to the extent of one half the property conveyed 
is taxable as intended to take effect in enjoyment 
after death.*1 

[§ 2481] ii. Creation of Joint Estate or Tenancy 
by Entirety.12> Where two persons contribute their 
property to the creation of a joint tenancy, under 
which it is expressly provided that upon the death 
of one the entire property shall pass to the surviv- 
or, the right of the survivor is not taxable as a gift 
of the other tenant intended to take effect after 
death, for his right is derived from the contract 
entered into when the joint tenancy was created.t* 
The same result has’ been reached where the sole 
owner of property creates a joint tenancy with re- 
spect thereto either with,1* or without,’® consid- 
eration, although several cases have held that, where 


6. In re Schmoll’s Estate, 181 N.Y. 
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mortgages are assigned or executed to decedent and 
another or the survivor of them, decedent at least 
retains a right as to the income from one half the 
investment, and hence, as to one half the transfer, 
is taxable as intended to take effect after death.*® 
Where a husband transfers property of which he 
is sole owner to his wife as tenant by entirety, the 
transfer is not taxable as intended to take effect 
after death, for as tenant by entirety the wife be- 
comes seized of the whole estate immediately.'* 

[§ 2482] jj. Joint Bank Deposits.1* Some cases 
hold absolutely that a survivorship under a joint 
bank account is not taxable as a transfer intended 
to take effect after death;!® and others that such 
a transfer is not taxable where both decedent and 
the survivor have contributed to the deposit,?° or 
where the deposit is made up of sums which dece- 
dent has previously given absolutely by gift inter 
vivos to the survivor.?! A few eases, however, have 
held that, where a person with his own money makes 
a joint deposit in his own name and that of an- 
other, the full and complete ownership of the whole 
is not intended to vest until the death of the depos- 
itary, so that the transfer is one taxable as intend- 
ed to take effect after death;?2 and where both 
contribute to the deposit, it has been held that the 
transfer is taxable as to that part which the sur- 
vivor did not contribute.?? 

[§ 2483] kk. Waiver of Salary Undrawn at Death. 
Where, under a contract fixing the salary of the 
president of a corporation the president is to receive 
as his salary such portion of a certain per cent per 
year of the net profits of the corporation as he might 
draw during his lifetime, and the president expressly 
waives his right to any salary undrawn at his death, 
the retention by the corporation of salary undrawn 
at the president’s death is not taxable as a transfer 


17. In re Wormser’s Estate, 169 


S. 542, 191 App.Div. 435 [rev 177 N.Y. 
S. 670, 108 Mise. 492, and aff 130 N.E. 
893, 230 N.Y. 559]; In re Vanderbilt’s 
Estate, 172 N.Y.S. 511, 184 App.Div. 
661 [aff 169 N.Y.S. 201, 102 Misc. 497, 
and aff 123 N.E. 898, 226 N.Y. 638]; 
Matter of Baker, 77 N.Y.S. 170, 38 
Misc. 151, 3 MillsSurr. 108 [aff 82 N. 
Y.S. 390, 83 App.Div. 530, and aff 70 
N.E. 1094, 178 N.Y. 575). 

7. In re Schmoll’s Estate, 181 N. 
Y.S. 542, 191 App.Div. 435 [rev 177 N. 
Y.S. 670, 108 Mise. 492, and aff 130 
N.E. 893, 230 N.Y. 559). 

8 Generally as to taxability of 
survivorship under partnership agree- 
ment see supra § 2450. 

Power of domiciliary state to tax 
interest in foreign partnership see 
supra § 2358. 

Taxability of interest in partner- 
ship see infra § 2514. 

9. In re Deutz’s Estate, 149 A. 257, 
105 N.J.Eq. 671; In re Orvis’ Estate, 
119 N.B. 88, 223. N.Y. 1, 3 A.L-R. 1636; 
In re Heliman’s Estate, 172 N.Y.S. 
671 [aff 174 N.Y.S. 905, 187 App.Div. 
934 (aff 123 N.E. 869, 226 N.Y. 702)]. 
Contra In re Borden’s Estate, 159 N. 
Y.S. 346, 95 Misc. 443. 

[a] “Mutuality of agreement be- 
tween the partner—the fact that 
each agreed to the same things, that 
Joseph made the same agreement that 
Henry did, and that it was just as 
likely that Joseph would die first as 
Henry would—does not prevent the 
transfer from being taxable.’ In re 
Deutz’s Estate, 149 A. 257, 260, 105 N. 
J.Eq. 671. 

10. In re Van Cott’s Estate, 168 
N.Y.S. 95, 180 App.Div. 814. 

11. Peo. v. Moir, 69 N.E. 905, 207 

Tll. 180, 99 Am.S.R. 205. 


Fie ren aten from decedent see supra 

13. Attorney General v. Clark, 
(Mass.) 110 N.E. 299;. In re Keil’s 
Estate, 155 N.Y.S. 824, 91 Misc. 667, 
15 MillsSurr. 238; In re Heiser’s Es- 
tate, 147 N.Y.S. 557, 85 Mise. 271, 12 
MillsSurr. 16; In re MecIntosh’s Es- 
tate, 137 A. 661, 289 Pa. 509; In re 
Bracks Estate, 128 A. 497, 282 Pa. 
545. 

But see In re Huggin’s Estate, 125 
A. 27, 96 N.J.Eq. 275 [aff sub nom. 
Fairleigh v. Bugbee, 130 A. 923, 3 N. 
J.Mise. 1072 (aff 134 A. 917, 103 N.J. 
Law 182)] (holding particular trans- 
action one intended to take effect in 
possession or enjoyment at or after 
the death of the transferor). 

14 %In re De Escoriaza’s Estate, 
149 N.Y.S. 796, 87 Misc. 515, 12 Mills 


Surr. 504; In re Klatzl’s Estate, 149 
N.Y.S. 794. 
15. In re Dalsimer’s Estate, 153 


N.Y.S. 58, 167 App.Div. 365 [rev 148 
N.Y.S. 914, and aff 111 N.H. 1085, 217 
N.Y. 608]. But see In re. William B. 
Dana Co., 149 N.Y.S. 417, 164 App.Div. 
45 [aff 108 N.E. 1112, 214 N.Y. 710]; 
In re Thompson’s Estate, 147 N.Y.S. 
157, 85 Mise. 291, 12 MillsSurr. 35; 
In re Von Bernuth’s Hstate, 143 N. 
Y.S. 672 (all holding that, where the 
sole owner of property creates a joint 
tenancy in favor of another, the 
transfer is taxable as a gift intended 
to take effect after death). 

16. In re Thompson’s Estate, 153 
N.Y.S. 164, 167 App.Div. 356 [mod 151 
N.Y.S. 244, 87 Misc. 539, 12 MillsSurr. 
526, and aff 111 N.E. 1101, 217 N.Y. 
609; In re Pitou, 140 N.Y.S. 919, 79 
Mise. 384, 10 MillsSurr. 116; In re 
Spring, 136 N.Y.S. 174, 75 Misc. 586, 
9 MillsSurr, 84. ‘ 


N.Y.S. 206, 102 Misc. 501. 

aie Deposits in trust see infra § 
Statutes expressly taxing survivor- 
ship as to intangible property held 
jointly see supra § 2448. 

19. In re Gurnsey’s Estate, 170 P. 
402, 177 Cal. 211; In re Thompson’s 
Estate, 153 N.Y.S. 164, 167 App.Div. 
356 [mod 151 N.Y.S. 244, 87 Mise. 539, 
12 Mills Surr. 526, and aff 111 N.E. 
1101, 217_N.Y. 609]; In re Tilley’s 
Estate, 151 N.Y.S. 79, 166 App.Div. 
240 [aff 109 N.E.. 1094, 215 N.Y. 702]; 
In re Maguire’s Estate, 165 N.Y.S. 
1067, 99 Misc, 466; Matter of Stebbins, 
103 N.Y.S. 563, 52 Mise. 438, 6 Miils 


Surr. 7; In re Reynolds’ Estate, 163 
N.Y.S. 808. 
[a] Reason for rule.—‘‘The trans- 


action was complete in each instance 
when _the money was _ deposited in 
their joint names, and did not, there- 
fore, constitute a gift intended to take 
effect at or after. the death of the 
decedent.” In re Thompson’s Estate, 


153 N.Y.S. 164, 167, 167 App.Div. 356- 


[aff 111 N.E. 1101, 217 N.Y. 609]. 

20. Attorney General v. Clark, 
(Mass.) 110 N.E. 299; In re Dalsim- 
er’s Estate, 148 N.Y.S. 914 [rev on 
other grounds 153 N.Y.S. 58, i167 App. 
Div. 365 (aff 111 N.E. 1085, 216 N.Y. 
761) ]. 

21. 
Ea 803; In re Rosenberg, 114 N.Y.S. 

22. In re Reed’s Estate, 154 N.Y.S. 
247, 89 Misc. 632, 14 Mills Surr, 56; 
in Beer Bernuth’s Estate, 143 N.Y. 

23. In re Durfee’s Mstate, 140 N.Y. 
S. 594, 79 Misc. 655, 10 Mills Surr. 173; 
In re Kline’s Estate, 121 N.Y.S. 1090, 
65 Misc. 446, 7 Mills Surr. 364. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


ee 


In re Reynolds’ Estate, 163 N. - 


Z 


: ~ -§§ 2483-2485] 


intended to take effect after death.24 

[§ 2484] (d) Transfers in Trust?°—aa. In Gen- 
eral, As a general rule, any transfer in trust where- 
in the grantor or settlor reserves to himself, for life, 
the beneficial enjoyment or control of the property 
is taxable under a statute taxing transfers intend- 
ed to take effect in possession or enjoyment at or 
after the death of the transferor.2¢ Usually, how- 
ever, there is no taxable transfer in trust where the 
beneficiaries are immediately given the income from 
the trust property and are to come into full posses- 
sion and enjoyment upon the happening of some 
event not connected with, or contingent upon, the 
death of the grantor;?7 and where the grantor ir- 
revocably parts with title, possession, and beneficial 
enjoyment, and the beneficial interest vests in the 
beneficiary at the date of the deed, the transfer is 
not taxable, although the beneficiary is not to ac- 
quire actual possession or enjoyment until after 
the death of the grantor.?® If the death of the 
grantor must in all events occur. before the remain- 
der can take effect, although the death of a third 
person who is life tenant is also necessary,?® or 
if the income of the trust is payable to the bene- 
ficiary until the death of the settlor, at which time 
the remainder or corpus is to be paid over,*® the 
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transfer is, as to the remainder, taxable as intend- 
ed to take effect in possession or enjoyment after 
the death of the grantor. If the rights of the ben- 
eficiaries are contingent upon their surviving the 
creator of the trust, it is the death of the donor 
that fixes their rights, and therefore the transfer 
is taxable as one intended to take effect in pos- 
session or enjoyment upon death of the grantor;?? 
but the fact that the trust property is to revert 
should the beneficiary predecease the grantor does 
not render the transfer taxable as intended to take 
effect after death, for the beneficiary acquires no 
interest or right by the death of the grantor.?2 

[§ 2485] bb. Reservation of Income.*? While the 
rule may be otherwise, where the statute is not broad 
enough to apply to transfers which take complete 
effect, except as to enjoyment, before death,?* or 
where the tax only applies with respect to prop- 
erty of which the owner died seiztd or possessed,?® 
it is well settled that, although the property has been 
delivered to a trustee and a vested remainder given 
to the beneficiaries, the transfer is taxable as one 
intended to take effect in enjoyment after death if 
the settlor or grantor reserves to himself, for life, 
the income from the trust.** If only a portion of 
the income is reserved to the grantor, the remainder 


24. In re Fletcher’s Estate, 219 N. 
Y.S/ .289,-219 App.Div. 5 

25. Jurisdiction to tax transfers 
in trust see supra §§ 2359, 2365. 

Decedent’s interest as beneficiary 
of trust see infra § 2503. 

Statute applying only to property 
of which decedent died seized or pos- 
sessed see supra § 2471. 

26. .Cal—aIn re Murphy’s Estate, 
190 P. 46, 182 Cal. 740. 

Ill.—People v. McCormick, 158 N.E. 
861, 327 Ill. 547. 

Mass.—wW orcester County Nat. Bank 
v. Commissioner of Corporations and 
Taxation, 175 N.E. 726. 

Mich.—State v. Welch’s Estate, 209 
N.W. 930, 235 Mich. 555. 

Minn.—Marshall’s Estate, 228 N.W. 
920, 179 Minn. 233. 

N.J.—Pierce v. Bugbee, 128 A. 253, 

101 N.J.Law 411 [aff 128 A. 252, 2 N. 
J.Misc. 216]. 
_ N.Y.—In re William B. Dana Co., 
109 N.E. 557, 215 N.Y. 461; In re Nor- 
ris’ Estate, 241 N.Y.S. 360, 136 Misc. 
30. Ill.—People v. Northern Trust 
Co., 161 N.E. 525, 330 Ill. 238. 

Md.—Galard v. Winans, 74 A. 626, 
111 Md. 434. 

Mass.—Dexter v. Jackson, 137 N.E. 
877, 243 Mass. 523. 

Minn.—In re Marshall’s Estate, 228 
N.W. 920, 179 Minn. 2338. 

N.Y.—In re Dunlap’s Estate, 199 N. 
Y.S. 147, 205 App.Div. 128 [aff 188 N.Y. 
S. 762, 115 Misc. 580]; In re Cole’s 
Estate, 195 N.Y.S. 541, 202 App.Div. 
546 [mod 138 N.B. 733, 235 N.Y. 48]; 
In re Cochrane’s Estate, 190 N.Y.S. 
895, 117 Misc. 18 [aff 194 N.Y.S. 924]; 
In re Wing’s Estate, 190 N.Y.S. 908. 

Wis.—In re Prange’s Will, 231 N.W. 
271, 201 Wis. 635. 

28. Highfield v. Equitable Trust 
Co., (Del.) 155 A. 724; People v. 
Northern Trust Co. 161 N.E. 525, 
330 Ill. 238; People v. McCormick, 
158 N.E. 861, 327 Ill. 547; In re Kir- 
by’s Estate, 231 N.Y.S, 408, 133 Misc. 
152. 

[a] Accumulation of income until 
death of grantor.—The fact that the 
creator of the trust directs that the 
income shall accumulate as principal 


' during the lifetime of the donor, thus 


reventing actual possession and en- 
Soyer until death, does not render 
the transfer taxable as one not in- 
tended to take effect in possession and 
enjoyment until after the death of the 
grantor or donor. People v. McCor- 


mick, 158 N.E. 861, 327 Ill. 547; In 
re Kirby’s Estate, 239 N.Y.S. 390, 228 
App.Div. 171 [den appeal 231 N.Y.S. 
408, 133 Misc. 152]. 

[b] Checks deliverable at death of 
grantor.—Where, by trust agreement 
providing that delivery to the trustee 
shall be considered a delivery to the 
donees, the donor delivers her checks 
payable to the beneficiaries to the 
trustee and also delivers -to the trus- 
tee the funds with which to pay the 
checks, the checks not to be delivered 
to the beneficiaries until after the 
death of the donor, the irrevocable 
trust amounts to a gift inter vivos 
and is not taxable as a transfer in- 
tended to take effect after death. 
Highfield v. Equitable Trust Co., 
(Del.) 155 A. 724. 

29. Boston Safe Deposit & Trust 
Co. v. Commissioner of Corporations 
and Taxation, 166 N.E. 729, 267 Mass. 
240; In re Schermerhorn’s Hstate, 149 
N.Y.S. 95. Contra In re Roeck’s Es- 
tate, 183 N.Y.S. 776, 111 Misc. 509. 

{a] Ilustration.—Although there 
is a life estate to another whose death 
must occur before the property will 
pass to the remaindermen, the trans- 
fer as to the remainders is taxable as 
intended to take effect after the death 
of the grantor, where there is a pos- 
sibility of the trust being revoked 
during the life of the grantor, and the 
property will revert absolutely to the 
grantor if the life tenant predeceases 
him, for there could be no succession 
until after the death of the grantor, 
and the fact that the death of the 
life tenant must also occur is imma- 
terial, since the statute does not re- 
quire the succession to take place im- 
mediately upon the death of the gran- 
tor but only after such death, Boston 
Safe Deposit:& Trust Co. v. Commis- 
sioner of Corporations and Taxations, 
166 N.E. 729, 267 Mass. 240. 

30. State Street Trust Co. v. Ste- 
vens, 95 N.E. 851, 209 Mass. 373; 
New England Trust Co. v. Abbott, 
91 N.E. 379, 205 Mass. 279, 137 Am.S.R. 
437; In re Patterson’s Hstate, 130 
N.Y.S. 970, 146 App.Div. 286 [aff 127 
N.Y.S. 284, and aff 98 N.E. 1109, 204 
N.Y. 677]; Matter of Cruger, 66 N.Y. 
S. 636, 54 App.Div. 405 [aff 59 N.w. 
1121, 166 N.Y. 602]; In re Dunlap’s 
Estate, 188 N.Y.S. 762, 115 Misc. 580 
{aff 199 N.Y.S. 147, 205 App.Div. 128]. 
Contra In re Schweinert’s Estate, 234 
N.Y.S. 307, 183 Misc. 762. _ 

31. People v. McCormick, 158 N.EH. 


861, 327 Ill. 547. 

32. In re Schweinert’s Estate, 234 
N.Y.S. 307, 183 Misc. 762; In re Kir- 
by’s Estate, 231 N.Y.S. 408, 133 Misc. 
152. But see In re Dunlap’s Estate, 
199 N.Y.S. 147, 205 App.Div. 128 [aff 
188 N.Y.S. 762, 115 Mise. 580] (contain- 
ing dieta to the effect that the pos- 
sibility of reverter renders the trans- 
fer incomplete until death, and hence 
makes it taxable). 

33. Taxability where income is 
simply to accumulate in hands of 
trustee see supra § 2484 note 28 [a]. 

34. Blodgett v. Union & New Hav- 
rier Trust Co., 116 A. 908, 97 Conn. 

[a] Ilustration.—Where, apart 
from transfers by will and intestate 
succession, the only type of transfer 
taxed is one by “gift to take effect 
at death,’ a transfer by irrevocable 
deed of trust transferring a vested 
remainder immediately to the bene- 
ficiary but reserving the income to the 
grantor for life is not taxable, as the 
deed of trust took effect immediately 
during the grantor’s life. Blodgett v. 
Union & New Haven Trust Co., 116 A. 
908, 910, 97 Conn. 405 (“The phrase 
‘gift to take effect at death,’ in its 
context, evidently means a gift in fu- 
ture to take effect at death of an in- 
terest in property possessed by the 
decedent at the time of his death. 
The gift in question was a gift 
in presenti of the. remainder interest 
in property of which the decedent re- 
served no more than a life interest, 
which was extinguished by her death. 
It was a gift inter vivos, and it can-~ 
not be brought within the statute 
» » »« unless we read into the act 
the qualifying and enlarging phrase 

- . ‘in possession or enjoyment’ ’’), 

35. Downes v. Safe Deposit & 
Trust Co. of Baltimore, 145 A. 350, 157 
Md. 87 [dist Darnall v. Conner, (Md.) 
155 A. 894 (where grantor reserved 
income for life and power to dispose 
of remainder by will, and transfer of 
remainder by will was held taxable 
as made or intended to take effect in 
possession after death) J. 

86. Cal.—In re Murphy’s Bstaie, 
190 P. 46, 182 Cal. 740. ‘ 

1ll.—People v. Northern Trust Co., 
161 N.E. 525, 330 Ill. 238; People v. 
McCormick, 158 N.E. 861, 327 Ill. 547; 
People v. Carpenter, 106 N.E. 302, 264 
Til. 400. 

Mass.—W orcester County Nat. 
Bank v. Commissioner of Corporations 
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being payable to the beneficiaries for their lives, 
the transfer is taxable as intended to take effect 
after death only as to that portion of the trust nec- 
essary to produce the income reserved to the gran- 
tor.** Where both decedent and another have con- 
tributed to the trust, and a certain portion of the 
income, which is equal to, or greater than, the in- 
come on the amount contributed by decedent, is to 
be paid to decedent for life, while the whole of the 
income is to go to the survivor of the grantors for 
life, the transfer is, as to that portion contributed 
by decedent, taxable as intended to take effect after 
death, both with respect to the surviving life estate 
and the remainder.*® If the settlor reserves the 
income of the trust to himself for his order for life, 
the transfer is taxable although the settlor orders 
the income to be paid to the beneficiary until he 
directs otherwise;?® and the same is true where 
the income is to go to the beneficiaries but the gran- 
tor reserves the power to direct the.payment of the 
income to himself or his appointees during life, and 
the grantor does receive a good share of the income 
during his life.*° 

[§ 2486] cc. Reservation of Control in General. 
A transfer in trust is taxable as intended to take 
effect after death where the grantor retains such a 
grasp or control over the property for so long as 
he lives that it cannot be said that absolute posses- 
sion or enjoyment of the beneficiary takes effect 


and Taxation, 175 N.E. 726; Salton- 


stall v. Treasurer and Receiver Gen-|159 N.Y. 532]. 


eral, 153 N.E. 4, 256 Mass. 519 [aff 40. 
48 S.Ct. 225, 276 U.S. 260, 72 L.Hd.| N.Y. 489. 
565]; Pratt v. Dean, 140 N.E. 924, 41. 


246 Mass. 300; Crocker v. Shaw, 54 N. 
E. 549, 174 Mass. 266. 


v. Doughton, 
762. 
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331, 28 App.Div. 580 [aff 53 N.E. 1127, 
In re Bostwick, 55 N.E. 208, 160 


State & City Bank & Trust Co. 
125 S.E. 621, 188 N.C. 


[§§ 2485-2487 


prior to death;*! but there is not such a reserva- 
tion of a beneficial interest or control as will make 
the transfer taxable as’ one intended to take effect 
after death because of the fact that the settlor has 
reserved the power to have investments dependent 
upon his consent or advice,*? or the right to vote 
stocks which have been delivered in trust,*® or the 
fact that the transferor is himself one of the trustees 
and has by vote of his cotrustees been elected ex- 
ecutive trustee with power to handle the property 
as if it were his own.*4 

[§ 2487] dd. Reservation of Power To Revoke or 
Modify.t® The mere fact that a trust is irrevocable 
does not necessarily result in the conclusion that the 
transfer is nontaxable;*® and while there is some 
authority to the contrary,*’ it is generally held that 
the reservation of a power to revoke or modify the 
trust,+® or a power to change trustees,*® or benefici- 
aries,®°° does not of itself render the transfer tax- 
able as one intended to take effect in possession or 
enjoyment after death; although a power of revo- 
cation, when coupled with other powers, may show 
an intent that the transfer was not to take effect 
in possession or enjoyment until after death.®+ A 
statute expressly providing that transfers by deed 
shall be taxable where any change in the use or 
enjoyment of the property may occur in the lifetime 
of the grantor by reason of any power held by the 
grantor either solely or in conjunction with another 


the passing of, property at the death 
of the grantor and renders the trans- 
fer taxable). 

48. People v. Northern Trust Co., 
124 N.H. 662, 289 Til. 475, 7 A.ELR: 
709; In re Miller’s Estate, 140 N.E. 
701, 236 N.Y. 290; In re Carnegie’s 


Mont.—In re Schuh’s Hstate, 212 P. 42. 


516, 66 Mont. 50. 


Neb.—Douglas County v. Kountze, 
121 N.W. 598, 84 Neb. 506. 
Nev.—Cole v. Nickel, 177 P. 409, 


48 Nev. 12 [aff 185 P. 565, 43 Nev. 
ele 

N.J.—Carter v. Bugbee, 103 A. 818, 
91 N.J.Law 438 [aff 106 A. 412, 92.N. 
J.Law 390]. 

N.Y.—In re Miller’s Estate, 140 N.E. 
701, 2386 N.Y. 290; In re William B. 
Dana Co., 109 N.E. 557, 215 N.Y. 461; 
Matter of Keeney, 87 N.E. 428, 194 
N.Y. 281; In re Bostwick, 55 N.E. 208, 
160 N.Y. 489; In re Green, 47 N.E. 
292,153 N.Y. 223; Matter of Ogsbury, 
39 N.Y.S. 978, 7 App.Div. 71; In re 
Best’s Estate, 249 N.Y.S. 784, 140 
Mise. 31; In re Stephan’s Estate, 201 
N.Y.S. 461, 121 Misc. 596; In re Han- 
na’s Estate, 195 N.Y.S. 749, 119 Misc. 
159; In re Cochrane’s Hstate, 190 N.Y. 
S. 895, 117 Misc. 18 [aff 194 N.Y.S. 
924]; In re Patterson’s Estate, 127 
N.Y.S. 284 [aff 130 N.Y.S. 970, 146 
App.Div. 286 (aff 98 N.E. 1109, 204 N. 
SVeuOua els ' 

Pa.—In re Barber’s Estate, 155 A. 
565, 304 Pa. 235; Wright’s Appeal, 
38 Pa. 507; Singer v. Guarantee Trust 
etc., Co., 24 Pa.Super. 270; Mishler’s 
Estate, 15 Pa.Dist.&Co. 781; House- 
keeper’s Hstate, 10-Pa.Dist.&Co. 494; 
Christopher’s Estate, 10 Pa.Dist.&Co. 
375; Maris’s Bst., 14 Pa.Co. 171; Com. 
v. Kuhn, 2 Pa.Co. 248. 

Wis.—In re Bullen’s Estate, 128 N. 
W. 109, 143 Wis. 512, 139 Am.S.R. 
1114 [aff 36 S.Ct. 473, 240 U.S. 625, 60 
L.Ed. 830]. 

37. People v. Kelley, 75 N.E. 1038, 
218 Ill. 509; State v. Welch’s Estate, 
209 N.W. 930, 235 Mich. 555; In re 
Marshall’s Estate, 228 N.W. 920, 179 
Minn. 233; In re Winters’ Estate, 237 
N.Y.S. 101, 135 Misc. 258, 

38. In re Norris’ Estate, 241 N.Y.S. 
360,136 Misc. 859. 

39. Matter of Masury, 51 N.Y.S. 


In re Bowers’ Estate, 186 N.Y. 
S. 912,195 App.Div. 548 [rev 183 N.Y. 
S. 137, 115 Mise. 705, and aff 132 N.E. 
910, 231 N.Y. 613]; In re Cochrane’s 
Estate, 190 N.Y.S. 895, 117 Misc. 18 
[aff 194 _N.Y.S. 924]; In re Logan’s 
Hstate, 99 Pa.Super. 432. 

43. In re Prange’s Will, 231 N.W. 
271, 201 Wis. 636. But see State & 
City Bank & Trust Co. v. Doughton, 
125 S.E. 621, 188 N.C. 762 (holding 
trust deed taxable transfer where 
grantor reserved right to revoke or 
alter trust and vote stock, and trus- 
tee had no power to sell). 

[a] Illustration.—Where shares of 
stock are delivered irrevocably in 
trust for a specified number of years 
to disburse the income annually to 
the beneficiaries and the corpus to 
the beneficiaries at the expiration of 
the period named, and the only power 
reserved by the grantor is the power 
to vote the stock so delivered in trust, 
this is not such a reservation of a 
beneficial or economic interest as to 
make the transfer taxable as one in- 
tended to take effect after death. 
In re Prange’s Will, 231 N.W. 271, 201 
Wis. 636. 
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44. In re Marshall’s Estate, 
N.W. 920. 179 Minn, 233. 

45. Taxability of failure to exer- 
cise power of revocation as nonexer- 
cise of power of appointment see in- 
fra § 2498. 

46. State Street Trust Co. v. 
Stevens, 95 N.H. 851, 209 Mass. 373; 
Nickel v. State, 177 P. 409/185 P. 565, 
43 Nev. 12. 

47. Plainfield Trust Co. vy. Mc- 
Cutcheon, 151 A. 279, 8 N.J.Misc. 593 
[aff 154 A. 629]; In re Fulham’s Hs- 
tate, 119 A. 443, 96 Vt. 308. See also 
Saltonstall v. Treasurer and Receiver 
General, 153 N.H. 4, 256 Mass. 519 [aff 
48 S.Ct..5225, 276-UiS. 260. 7251 hd. 
565] (apparently taking the view 
that the failure to exercise power of 
revocation contributes to, or causes 


Hstate, 196 N.Y.S. 502, 203 App.Div. 91 
[aff 191 N.Y.S. 7538, 117 Misc. 806, 
and aff 142 N.E. 266, 236 N.Y. 517]; 
In re Voorhees’ Estate, 193 N.Y.S. 168, 
200 App.Div. 259 [aff 171 N.Y.S. 859, 
103 Misc. 515]; In re Bowers’ Estate, 
186 N.Y.S. 912, 195 App.Div. 548 [rev 
183 N.Y.S. 1387, 4115 Mise. 705, and 
aff 132 N.E. 910, 231 N.Y. 613]; Matter 
of Masury, 51 N.Y.S. 331, 28 App.Div. 
580 [aff 53 N.E. 1127, 159 N.Y. 5321; 
In re Haedrich’s Estate, 236 N.Y.S. 
395, 134 Misc. 741 [aff 243 N.Y.S. 896,- 
230 App.Div. 763]; In re Schell’s Hs- 
tate, 234 N.Y.S. 305, 134 Misc. 242; 
In re Schweinert’s Estate, 234 N.Y.S. 
307, 133 Mise. 762; In re Kountze’s 
Estate, 198 N.Y.S. 442, 120 Misc. 289; 
In re Flynn’s Estate, 190 N.Y.S. 905, 
117 Misc. 90; In re Cochrane’s Estate, 
190 N.Y.S. 895, 117 Mise. 18 [aff 194 
N.Y.S. 924]; In re Miller’s Estate, 
178 N.Y.S. 554, 109 Misc. 267; In re 
Hoyt’s Estate, 149 N.Y.S. 91, 86 Misc. 
696, 12 Mills 405; In re Wing’s Estate, 
190 N.Y.S. 908; In re Dolan’s Estate, 
124 A. 176, 279 Pa. 582, 49 A.L.R. 858: 
In re Logan’s Estate, 99 Pa.Super. 432. 
Contra In re Schermerhorn’s Estate, 
149 N.Y.S. 95, 

[a] Power of revocation in deed’ 
of trust is not property and can be 
exercised only by the person in whom 
it resides, so that an extinguishment 
thereof by the settlor’s death cannot 
work a transfer of the property sub- 
ject to a transfer tax. -In re Dolan’s 
Estate. 124 A. 176, 279 Pa. 582, 49 A. 
L.R. 858. 

49. Dexter v. Jackson, 137 N.H. 
877, 243 Mass. 523; In re Dolan’s Es- 
ui: 124 A. 176, 279 Pa. 582, 49 A.L.R. 


50. Dexter v. Jackson, 137 N.E. 
877, 243 Mass. 523. Contra Plainfield 
Trust Co. v. McCutcheon, 151 A. 279, 
8 N.J.Mise. 593 [aff 154 A. 629]. 

51. In re Schmidlapp’s Estate, 140 
N.E. 697, 236 N.Y. 278; State & City 
Bank & Trust Co. v. Doughton, 125 S 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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to alter, amend, or revoke the transfer, or any 
portion thereof, makes taxable a transfer in trust 
where the settlor reserves the power to alter or amend 
the trust although he has no power to revest himself 
with the property;°? but such a statute does not 
apply where a power of revocation can be exercised 
only with the coneurrence of some person. whose 
interests are adverse to those of the grantor.®? 

[§ 2488] ee. Reservation of Power of Disposition. 
Where property is deeded in trust to be disposed of 
in accordance with the grantor’s will,®+ or the gran- 
tor reserves the right to dispose of the property by 
will,®® or where the original owner of property con- 
veys to another for a nominal consideration, who im- 
mediately reconveys to the original owner as trus- 


tee to hold for the benefit of his wife for life with | 


remainder to such persons as the trustee shall by 
his will appoint,®* the transfer is taxable as intend- 
ed to take effect after death. 


[§ 2489] ff. Trust Bank Accounts.57 Where a 


deceased depositor has made a deposit in his name | 


as trustee for another, and the trust remains tenta- 


tive and revocable until death, not having been made | 


irrevocable during life by some unequivocal act in- 
dieating an intention to make an absolute and im- 
mediate gift inter vivos, the transfer of the deposit 
to the beneficiary is taxable a& one intended to take 
effect after death;>® but the rule is otherwise if the 
trust. has been made irrevocable during life by some 
unequivocal act indicating an intention to make a 
present and absolute gift inter vivos,®® or the de- 
posits in trust are made up of sums which the de- 
positor has previously given the cestui by valid and 
absolute gift inter vivos.®° 

[§ 2490] gg. Power of Withdrawal in Beneficiary. 
The fact that the beneficiary is given the power to 
withdraw any part of the trust fund without the 
consent of the grantor does not prevent the trans- 
fer from being taxable as intended to take effect 
after death where the income and power of revoca- 
tion are reserved to the grantor for life and the ben- 
eficiary fails to exercise his power of withdrawal 
before death of the grantor.®? 
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[§ 2491] (e) Organization of, and Transfer to, 
Corporation. Where the owner of property organ- 
izes a corporation to which he conveys practically 
all his property, and then gives the greater portion 
of the stock to his children or relatives, the trans- 


fer is not taxable as one intended to take effect in 


possession and enjoyment after death simply because 
the owner continues, until death, as president of the 
corporation and actively manages the same.*2 The 
same result has been reached where the owner, or- 
ganizer, and president of the corporation, instead of 
giving the stock to the beneficiaries, sold it to them 
on credit evidenced by their promissory notes, paid 
eventually by dividends from, and secured by, a 
pledge of the stock, which was not transferred of 
record on the books of the corporation, and re- 
mained in the possession of, and was voted by, the 
owner until his death.°* Where, however, the owner 
acting under the guise of president of the corpora- 
tion is allowed, until his death, to have complete 
individual beneficial enjoyment and control of stocks 
in other corporations, which he has professed to 
transfer to the corporation organized by him,** or 
the shares of stock in the family corporation are 
transferred to the beneficiaries under an arrange- 
ment whereby they have no vote or voice as to the 
management of the corporation and the original 
owner is to receive the income from his property for 
life,°> such transfers are taxable as intended to take 
effect after death. 

[§ 2492] (f) Evidence and Determination.*® 
While the legal effect of the terms and conditions 
of the various instruments must be ascertained and 
considered,®* the intent as to possession and bene- 
ficial enjoyment may: be ascertained from surround- 
ing circumstances and extrinsic facts as well as the 
language of the conveyance,®® and as the state is not 
concluded by the terms of the written transfer, it 
may show by other evidence that the transfer was 
intended to take effect in possession or enjoyment at 
or after the death of the grantor;®® but the state 
has the burden of proof,’® and general rules as to 
the weight and sufficiency of evidence”! will govern 


B. 621, 188 N.C. 762. 

52. In re Feustman’s Estate, 240 
N.Y.S. 403, 136 Misc. 579. 

53. In re Stewart’s Estate, 248 N. 
Y.S. 171, 138 Misc. 866 [aff 244 N.Y.S. 
361, 138 Misc. 73]. 

54. Seibert’s Appeal, 1 A. 346, 110 


Pa. 329. 

55. Darnall v. Connor, (Md.) 155 
A. 894. , 

56. Lilly v. State, 143 A. 661, 156 
Md. 94. 
57. Joint bank deposits see supra § 
82. 


2482 
58. In re Pierce’s Estate, 116 N. 


Y.S. 816, 132 App.Div. 465 [rev 112 


N.Y.S. 594, 60 Misc. 25, 6 Mills Surr. 


476, mod 118 N.Y.S. 1136, 134 App. Div. 
910]; In re Kiernan’s Estate, 237 N. 
Y.S. 290, 134 Misc. 868 [aff 237 N.Y.S. 
811, 227 App.Div. 782]; In re Halli- 
gan’s Hstate, 143 N.Y.S. 676, 82 Misc. 
30, 11 Mills Surr. 34; In re Bender’s 
Estate, 182 N.Y.S. 217; In re Palm’s 
Estate, 148 N.Y.S. 1044; In re Bar- 
bey, 114 N.Y.S. 725. 

59. In re Wille’s Estate, 182 N.Y.S. 
366, 111 Misc. 61; In re Brennan, 157 
N.Y.S. 141, 92 Misc. 423; In re Ru- 
dolph, 156 N.Y.S. 825, 92 Misc. 347, 15 
Mills Surr. 323; In re Reed’s Wstate, 
154 N.Y.S. 247, 89 Misc. 632, 14 Mills 
Surr. 56: In re Henderson’s Estate, 
198 N.Y.S. 799. 

60. In re Klein’s Estate, 156 N.Y.S. 
585, 92 Mise. 318, 15 Mills Surr. 297. 

61. Inre Flynn’s Estate, 190 N.Y.S, 
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905, 117 Misc. 90. 

62. In re Thompson’s Estate, 269 
P. 103, 72 Utah 17; In re Romney’s 
Estate, 207 P. 139, 60 Utah 1738. 

[a] That deceased continues in 
management of corporation does not 
justify inference that the transfers 
of stock to the donees were not in- 
tended to take effect until death or 
left the stock still his property. In 
re Thompson’s Estate, 269 P. 103, 72 
Utah 17. 

63. Fuller v. Bassett’s Estate, 224 
N.W. 639, 246 Mich. 440. 

64. In re Romney’s Estate, 207 P. 
139, 60 Utah 173, 

65. In re Wallace’s Hstate, 282 P. 
760, 762, 131 Or. 597. See State v. 
Washington County Prob. Ct., 113 N. 
W. 888, 102 Minn. 268 (where an own- 
er organized a corporation and as a 
consideration for his wife’s release of 
dower transferred all stock in the cor- 
poration to the wife and the children, 
and the children then leased the stock 
to the original owner for life, the 
transfer was held not taxable because 
the transactions took place before thé 
inheritance tax law went into effect). 

“Under the stipulated facts, neither 
was the corporation to come into the 
possession or enjoyment of its prop- 
erty, nor were the transferees to come 
into the enjoyment of any of the 
rights of stockholders of the corpo- 
ration, until decedent’s death. This 
limitation upon the corporation, which 
prevented it from coming into the 


possession and enjoyment of the cor- 
porate property, and the limitation 
upon the transferees, which deprived 
them of their rights as stockhoJiders 
during the lifetime of the decedent, we 
think bring the case fairly and justly 
within the terms and operation of the 
statute and subject the stock toa pay- 
ment of an inheritance tax.’’ In re 
Wallace’s Estate, supra. 

66. Evidence and determination as 
to transfers in contemplation of death 
see supra §§ 2465-2469. 

Evidence in proceedings for ascer- 
tainment of tax see infra §§ 2617-2620. 

Pleading and proof as to considera- 
tion for transfer see supra § 2460. 

67. In re Schuh’s Estate, 212 P. 
516, 66 Mont. 50; In re Barber’s Es- 
tate, 155 A. 565, 304 Pa. 235. 

68. In re Jones’ Estate, 120 N.Y,S. 
862, 65 Mise, 121, 7 Mills Surr. 302. © 

69. Kelly v. Woolsey, 170 P. 837, 
177 Cal. 325; People v. Shaffer, 125 
N.E. 887, 291 Ill. 142; People v. Porter, 
123 N.E. 59, 287 Ill. 401, 7 A.U.R. 1041; 
In re Marshall’s Hstate, 228 N.W. 
920, 179 Minn, 233; In re Wallace’s 
HEstate, 282 P. 760, 131 Or. 597. See 
Brown v. Gulliford, 165 N.W. 182, 181 
Iowa 897 (where it was said that a 
state seeking to enforce a tax can 
challenge a covinous conveyance, or 
one which, pretending to be on a full 
consideration, is in truth voluntary). 

70. In re Marshall’s Estate, 228 
N.W. 920, 179 Minn. 233. 

71. See Evidence §§ 1780-1762. 


‘Piy 


1666 [61 C.J.] 


in determining whether the state has adequately 
shown the existence of such intent.*? 
that the transferor remains in possession of the 
property by sufferance or permission of the trans- 
feree,?* or that stock transferred by delivery and 
indorsement of the certificate is not transferred on 
the books of the corporation and the transferor ¢on- 
tinues to receive the dividends for life,’* does not of 
itself establish the existence of an agreement enti- 
tling the transferor to the beneficial possession or 


enjoyment of the property for life. 


[§ 2493] c. Execution of Power**?®—(1) In Gen- 
eral. The execution of a power of appointment, 
whether the power is created by deed’® or by will,’* 


TAXATION 


The mere fact 


[§§ 2492-2493 


viding to the contrary, as a transfer by the donee 
of the power and taxable as such."* Where a stat- 
ute provides that, under a will giving a person a 
power of appointment, the appointee takes through 
or from the donee of the power, it is the exercise of 
the power of appointment and not the creation of 
that power which effects the transfer that the statute 
makes taxable.‘® 
the power is effectively exercised and it is necessary 
to resort to the will by which it is exercised before 


Thus, under such statute, where 


title can be established to the property claimed, the 


is not to be regarded, in the absence of a statute pro- 


. 72. See cases infra this note. 

[a] Evidence held insufficient to 
sustain finding that transfer was in- 
tended to take effect in possession or 
enjoyment after death. In re Clam- 
pitt’s Estate, (Cal.App.) 297 PRP. 54; 
In re Marshall’s Estate, 228 N.W. 920, 
179 Minn. 238; In re Hendricks’ Hs- 
tate, 148 N.Y.S. 511, 163 App.Div. 413, 
13 Mills Surr. 239 [motion den 108 N. 
E. 1095. and aff 108 N.E. 1095, 214 
N.Y. 663]. 

{b] Evidence held sufficient: (1) 
To support finding that the parties 
intended grantor to retain control and 
possession of the property until his 
death, and that hence the transfer was 
subject to tax. Peonle v. Shaffer, 125 
N.E. 887, 291 Ill. 142. (2) To sustain 
finding that transfer was intended to 
take effect after death. In re Rus- 
sell’s Estate, 146 A. 361, 104 N.J.Eq. 
578; In re Loewi’s Estate, 134 N.Y.S. 
679, 75 Mise. 57, 8 Mills Surr. 516. 
(3) To show that absolute gift was 
not intended to become complete ei- 
ther in enjoyment or possession until 
after death of donor. In re Ball’s Hs- 
tate, 146 N.Y.S. 499, 161 App.Div. 79, 
13 Mills Surr. 69. 

{c] Finding of lower court must 
be upheld if supported upon any rea- 
sonable view of evidence, even where 
such evidence is not conflicting. In 
Ardell Estate, 186 P. 135, 181 Cal. 


73. Kelly v. Woolsey, 170 P. 837, 
£7 7T8Cal.* 325; 

74 Matter of Bullard, 78 N.Y.S. 
491, 76 App.Div. 207. 

75. Cross references: 

Generally see Powers §§ 93-161. 
Pie taxation see Supra §§ 2400- 
Taxation of property in estate of 

donee of power see supra § 2502. 
When liability accrues see infra §§ 

2535-2545. 

76. Galard vy. Williams, 74 A. 626, 
lil Md. 434; Cassatt’s Trust, 3 Pa. 
Dist.&Co. 340. 

[a] Marriage settlement.—Where 
a power of appointment is conferred 
by a marriage settlement, on the ex- 
ercise of such power by will, the ap- 
pointee will not be regarded as taking 
from or through the donee. Heyland’s 
Hst., 21 Pa.Dist. 673. 

77. lowa.—In re Higgins’ Estate, 
189 N.W. 752, 194 Iowa 369. 

Mass.—Emmons v. Shaw, 50 N.E. 
1038, 171 Mass. 410. 

-N.Y.—In re Rohan-Chabot, 60 N.E. 
598, 167 N.Y. 280; In re Harbeck, 55 
N.E... 850, 161 NY. 211;.In re Stew- 
art, 30 N.E. 184, 131 N.Y. 274, 14 L.R. 
A. 836. 

Pa.—Com. v. Williams, 13 Pa. 29; 
Com. v. Duffield, 12 Pa. 277, Brightly 
469; In re Hagen’s Estate, 85 Pa.Su- 
per. 123; Dohan’s Estate, 3 Pa.Dist. 
&Co. 182; Bullitt’s Est., 26 Pa.Dist. 
566; Blakiston’s Est., 25 Pa.Dist. 365; 
Com. v. Sharpless, 2 Chest.Co. 246. 
See Dalsimer’s Estate, 15 Pa.Dist.&Co. 


[P. L. p 1795], property transferred 
pursuant to the exercise of the power 
of appointment given by will passes 
for taxation purposes as the estate 
of the donor). 

R.I.—Manning v. Board of Tax 
Com’rs of Rhode Island, 127 A. 865, 
46 R.I. 400, 404. 

Eng.—Sweeting v. Sweeting, 1 Drew 
331, 61 Reprint 478. J 

{a] Reasons for rule.—(1) ‘‘An es- 
tate created by the execution of a 
power takes effect in the same manner 
as if it had been created by the deed 
which raised the power. The party 
who takes under the execution of a 
power takes under the authority and 
under the grantor of the power, 
whether it applies to real or personal 
property, in like manner as if the 
power and the instrument creating 
the power had been incorporated in 
one instrument.” 4 Kent Comm. p 
338 [quot In re Harbeck, 55 N.E. 850, 
852, 161 N.Y. 211; In re Stewart, 30 
N.E. 184, 185, 181 N.Y. 274, 14 L.R.A. 
836]. (2) “Those who take under a 
power of appointment, take as if their 
names were in the grant of the pow- 
er.” Com. v. Williams, 13 Pa. 29, 32. 

{b] Illustrations.—(1) Under a 
statute imposing a tax on collateral 
inheritances, where a testator leaves 
certain property to his daughtér for 
life with power of appointment by 
will, and she, executing the power, 
devises the property to her brothers 
and sisters, the children of the orig- 
inal testator, the property passes by 
his will and not collaterally. Com. v. 
Williams, 13 Pa. 29. (2) Where real- 
ty was devised to the four children 
of a testator, vesting, under the law 
then governing, for life, with remain- 


; der to the direct heirs of the testator 


and her husband, subject to the power 
of appointment, and, as each child 
died, his or her fourth share of the 
property was devised to his or her 
sister or sisters, until the last of the 
children alive devised the property to 
her nephews and nieces, their aunt 
had held three fourths of the prop- 
erty under devises or appointments 
of the other donees absolutely and 
only one fourth under the limitations 
of the original will; accordingly, the 
nephews and nieces took, to the ex- 
tent of three fourths, collaterally, 


subject to tax, and one fourth as lin- 


eal descendants. 
Pa.Super. 262. 

[c] “Decedent.”—Under St. (1891) 
c 425, providing for the taxation of 
property transmitted by will or other 
instrument intended to take effect on 
the death of a decedent, the donor of 
a power, and not the donee, is to be 
regarded as the “decedent,” within the 
meaning of the statute. Emmons y, 
Shaw, 50 N.E. 1033, 171 Mass. 410. 

78. What law governs see supr 
§§ 2344-2352. at 

79. Robinson v. McCarthy, 22 Ha- 
waii 742; Walker v. Mansfield, 109 N. 


Lisle’s Estate, 22 


489 (under the act of May 16, 1929!E. 647, 221 Mass. 600; Clark v. Ste- 
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transfer is ky force of the power of appointment 
and subject to taxation.8° Under such statute, the 
condition or form of such property at the time of 


vens, 105 N.E. 1055, 218 Mass. 292; 
State v. Probate Court of Ramsey 
County, 145 N.W. 390, 124 Minn. 508, 
50 L.R.A.N.S. 262, Ann.Cas.1915B 861; 
In re Cooksey, 74 N.E. 880, 881, 182 
N.Y. 92; In re Buckingham’s Estate, 
94 N.Y.S. 130, 106 App.Div. 13; Mat- 
ter of Howe, 83 N.Y.S. 825, 86 App. Div. 
286, 13 N.Y.Ann.Cas. 347 [aff 68 N.H. 
1118, 176 N.Y. 570]; In re Rogers, 75 
N.Y.S. 835, 71 App.Div. 461 [aff 64 
N.B..1125,/172. N.Y.) 617]; ) Matter, of 
Walworth, 72 N.Y.S. 984, 66 App.Div, 
171; Matter of Seaver, 71 N.Y.S. 544, 
63 App.Div. 283; Matter of Potter, 
64 N.Y.S. 1013, 51 App.Div. 212; Mat- 
ter Of Vanderbilt, 63 N.Y.S. 1079, 50 
App.Div. 246 [aff 57 N.B. 1127, 163 N. 
Y. 597]; In re Warren’s Hstate, 116 
N.Y.S. 1034, 62 Mise. 44, 7 Mills.118. 

[a] “Test to be applied to deter- 
mine whether property passing by 
the exercise of a power of appoint- 
ment is or is not subject to an in- 
heritance tax under St. 1909, c. 527, § 
8, is this: Would the property in ques- 
tion have been subject to an inherit- 
ance tax if it had been the property 
of the donee of the power and had 
passed by way of devise or legacy 
under his will?” Clark v. Stevens, 105 
N.E. 1055, 218 Mass. 292. 

80. In re Warren, 116 N.Y.S. 1034, 
62 Misc. 444, 7 Mills 118. 

[a] Illustrations.—(1) Where a 
father gave his residuary estate to 
trustees for the use of his children 
for life, and at the death of each to 
such persons and in such proportions 
as each child should by will appoint, 
and in default of such will to the heirs 
of such child as if it had died seized 
thereof, and the power of appointment 
was exercised by a son in his will, 
so that, instead of an equal and im- 
inediate division of the estate among 
the four children of the son at his 
death, the division was postponed dur- 
ing his wife’s life, who received a life 
estate, and the absolute estate was 
ultimately vested in three of the four 
children, the exercise of the power 
having worked a modification of the 
terms of the father’s will, could not 
be ignored by the son’s children, and, 
it being necessary to resort to the 
son’s will before title could be estab- 
lished, the transfer was by force of 
the power of appointment and subject 
to taxation, under Transfer Tax L. (lL. 
[1896] p 868 c 908) § 220. In re War- 
ren’s Estate, 116 N.Y.S. 1034, 62 Misc. 
444, 7 Mills 118. (2) Where a will 
provided that the testatrix’s estate 
should vest in trustees, the income to 
be paid to her children for life, and 
that on the death of any child the 
trustee should transfer the share of 
such child according to any will such 
child might make, and in default of a 
will to her issue and one of the chil- 
dren died, leaving a will giving her 
share to her husband for life and on 
his death to her children, the children 
of the deceased child took under their 
mother’s will, so that the property 
acquired was subject to the inherit- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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such execution must control.8!_ Under such statute, 
imposing a transfer tax on the exercise of the power, 
it is immaterial how the power was created, by will 
or deed,*? or trust agreement.’* Under the provi- 
sions of certain statutes, it is likewise immaterial 
when the power was created.’¢ Under certain stat- 
utes, Imposing a transfer tax on the exercise of the 
power of appointment, the tax is imposed on the 
transfer of property pursuant to the power of ap- 
pointment, created by will, whether such transfer is 
by will or deed.*5 

[§ 2494] (2) Reservation of Testamentary Pow- 
er. The general rule that the exercise of the power 
of disposition relates back to a deed creating the 
power*® is inapplieable where testamentary power is 
reserved in a trust deed;*7 accordingly, under a stat- 
ute imposing an inheritance tax, a transfer by the 
will of a grantor of a trust deed, reserving the pow- 
er to dispose of the property by will, is subject to 
the inheritance tax.88 Under the rule applicable to 
property passing independently of the exercise of the 
power,®® where a testator, reserving a life estate in 
income from certain property, had transferred the 
remainder, subject to his right to dispose of the 
property by power of appointment to be exercised in 
his will, upon his death leaving a will directing that 
the terms of the agreement be carried out, the re- 
maindermen take under such agreement and not un- 
der the will.°° 

[§ 2495} (3) Proverty outside State. Under a 
statute providing that the exercise of a power shall 
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be deemed a disposition of property by the person 
exercising the power, and liable to a transfer or suc- 
cession tax as though the property belonged abso- 
lutely to the donee of the power, the exercise of a 
power of a testamentary disposition by a legatee of 
property located in another state, title to which is in 
a trustee resident in such state, is not subject to the 
tax,®' where, by the law of such state, the appointee 
takes title not under the will making the appoint- 
ment, but directly from the donor of the power.®? 

[§ 2496] (4) Transfer by Nonresident Donee.®* 
Under certain statutes, as an exception to the statu- 
tory provision that, under a will giving a person a 
power of appointment, the appointee takes through 
or from the donee of the power,®* it is provided that, 
where the donor was a resident and the donee, at the 
time the appointment takes effect, is, or was, a non- 
resident, the property to which the appointment re- 
lates shall be taxable as having been transferred in 
the estate of the donor.°® Where, exercising a pow- 
er of appointment under a will, a resident of another 
state effects a transfer of property by will, only the 
transfer of property within the state of which the 
original testator was resident is taxable by such 
state.°® 

[§ 2497] (5) Property Passing Independent of 
Power. Although, by statute, under a will giving a 
person a power of appointment, the appointee takes 
through or from the donee of the power,®* where the 
will of a donee of a power neither adds to, nor takes 
from, any of the beneficiaries the benefits which the 


ance tax. Matter of Lowndes, 113 N. 
Y.S. 1114, 60 Mise. 506, 6 Mills 568. 

. [b] Payment of donee’s debts.—A 
decedent, authorized to exercise a 
power of appointment without limita- 
tion as to a disposition of a trust fund, 
could direct that her debts be paid out 
ef the fund, and, having done so, the 
amount so paid by the trustees was 
subject to a transfer tax. In re Slos- 
son’s Estate, 149 N.Y.S. 797, 87 Misc. 
517, 12 Mills Surr. 506 [aff 152 N.Y.S. 
690, 168 Anp.Div. 891 (rev 110 N.E. 166, 
216 NVY. 79) 7. 

81. In re Dows, 60 N.E. 439, 167 
N.Y. 227, 88 Am.S.R. 508, 52 L.R.A. 
433. y 

[a] For example, under L. (1896) 
ec 908, as amended by L. (1897) c 284, 
a transfer under a power of appoint- 
ment, by trustees under a will, is tax- 
able, where they have converted the 
property into personalty under a pow- 
er of sale in the will, although at the 
death of the original testator it was 
real estate not subject to any such 
tax. In re Dows, 60 N.E. 439, 167 N.Y. 
227, 88 Am.S.R. 508, 52 L.R.A. 433. 

82. In re Delano’s Estate, 68 N.E. 
871, 176 N.Y. 486, 69 N.E. 1122, 177 
N.Y. 540, 64 LRA. 279. : 

83. See Syracuse Trust Co. v. Full- 
er, 252 N.Y.S. 90, 140 Mise. 918 (con- 
struing Tax L. § 220 subd 4, as amend- 
ed by L. [1928] c 330). 

g4. See statutory provisions; and 
In re Delano’s Estate, 68 N.E. 871, 176 
N.Y. 486, 69 N.E. 1122, 177 N.Y. 540, 
64 L.R.A. 279 (construing L. [1896] 

868 c 908 § 220, amended by L. 
[1897] p 150 c 284). 

Validity of statute see supra § 2393. 

85. See statutory provisions; and 
In re Wendel’s Estate, 119 N.E. 879, 
223 N.Y. 433, 5 A.U.R. 177 (construing 
Tax L. § 220 subd 6). 

86. See Powers § 150. 

87. Darnall v. Connor, 
A. 894, 896. 

“The grantor in the deed and the 
subsequent testator were one and the 
same person. There was no donation 
of the power, no donor, and no donee; 
and, in disposing of the property be- 
yond her life, by her will, she was 
exercising her own original power as 


(Md.) 155 


owner, with which she had_ never 
parted, and which, therefore, did not 
derive from the deed.” Darnall v. 
Connor, supra. 

88. Darnall v. Connor, supra. 

89. See infra § 2497. 

90. In re Murphy’s Estate, 190 P. 
46, 182 Cal. 740. 

91. Wachovia Bank & Trust Co. v. 
Doughton, 47 S.Ct. 202, 272 U.S. 567, 
71 L.Ed. 413 [rev 126 S.E. 176, 189 N. 
C. 50]; In re Bowditch’s Estate, 208 
Be 282, 189i 'Cal.-'377,(23 Ada Re 735; 
McMurtry v. State, 151 A. 252, 111 
Conn. 594; In re Brett’s Estate, 205 
N.Y.S. -154, 123. Mise. 507; In re 
Canda’s Estate, 189 N.Y.S. 917, 197 
App.Div. 597 [rev 185 N.Y.S. 903, 
114 Misc. 161]. But see State v. Pro- 
bate Court of Ramsey County, 145-N. 
W. 390, 124 Minn. 508, 50 L.R.A.N.S. 
262, Ann.Cas.1915B 861 (holding, un- 
der a similar statute, that the exer- 
cise of a power of testamentary dis- 
position by a legatee of the income of 
indebtedness secured by bonds and 
mortgages, title to which is in a trus- 
tee resident in another state, is sub- 
ject to the inheritance tax of the state 
in which the donee was resident) ; 
In re Frazier’s Estate, 188 N.Y.S. 189 
(where decedent’s father, a resident 
of Pennsylvania, bequeathed person- 
alty to trustees, directing that the 
income be applied to decedent’s use 
for life, and, if she died without issue, 
the corpus of the trust fund to be 
paid to such persons as decedent by 
will should direct, and the trustees of 
the father’s estate paid to the execu- 
tors of decedent’s will in New York, 
decedent being a resident of New 
York, the property constituting the 
trust fund held by them, to be dis- 
tributed to the various legatees in ac- 
cordance with her will, the right of 
such legatees to succeed to the prop- 
erty was derived from the will of 
decedent, and on such privilege the 
state of New York can impose a tax); 
In re Seaman’s Estate, 187 N.Y.S. 
254 (where a decedent by his will 
made an appointment which trans- 
ferred a fund situated in another state 
under a power created by the will of 


is taxable in the state of which the 
donee was a resident). 

[a] Reasons for rule.—(1) “A 
State may not. subject to taxation 
things wholly beyond her jurisdiction 
or control.’”’ Wachovia Bank & Trust 
Co. v. Doughton, 47 S.Ct. 202, 272 
U.S. 567, 575, 71 L.Ed. 413 frev 126 
S.E. 176, 189 N.C. 50]. (2) Since an 
inheritance tax “is imposed and is 
sustainable upon the theory that a 
state which confers the privilege of 
succeeding to property may attach 
thereto the condition that a portion of 
the property shall be contributed to 
that state, . . . a succession to 
property “effected entirely independ- 
ently of the authority of a particular 
state is not taxable by that state.” 
Bowditch’s Estate. 208 P. 282, 283, 
US9.Cals 3715. fo) Aveisker loos = 

[b] Personal property, subject of 
a power of appointment, not actually 
within the state of which the donee, 
exercising such power, is resident, is 
not constructively so under the doc- 
trine of mobilia sequuntur personam 
(movables follow the person), since 
such property is no part of the es- 
tate of the donee. In re Bowditch’s 
Estate, 208 P. 282, 189 Cal. 377, 23 
A.L.R. 735. 

Jurisdiction to impose tax see supra 
§§ 2360, 2366. 

92. Walker v. Mansfield, 109 N.E. 
647, 221 Mass. 600. 

[a] Reason for rule—‘It is an 
implied condition of all statutes re- 
lating to taxation that they have no 
extraterritorial effect.” Walker v. 
Mansfield, 109 N.E. 647, 221 Mass. 


600. 

93. Jurisdiction to impose tax see 
supra §§ 2360, 2366. 

94, See statutory provisions; and 
supra § 2498. 

95. See statutory provisions; and 
In re Davison’s Estate, 244 N.Y.S. 


616, 137 Misc. 852 (construing Tax L. 
§ 220 par 4, as amended by L. [1926] 
ce 357 § 1). 

96. In re Kissel’s Estate, 121 N.Y. 
S. 1088, 65 Misc. 443, 7 Mills Surr. 361 
[aff 127 N.Y.S. 1127, 142 App.Div. 934]. 

97. See statutory provisions; and 


a resident of that state, the transfer! supra § 2493. 
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will of the donor of the power conferred on them, 
the beneficiaries are not liable to a transfer tax under 
the will of the donee of the power.°® Where the 
power does not transfer to the beneficiary more than 
the will of the donor of the power, the property 1s 
deemed, for the purposes of the taxing acts, to pass 
under the latter’s will by operation of law.°® Where, 
under the will of the donee in the exercise of his 
power of appointment, the appointees receive great- 
er benefits than they would receive under the will of 
the donor, if the donee should fail to exercise the 
power, the property passes under the will of the do- 
nee and is subject to taxation accordingly. Under 
certain statutes, if the donee appoints in favor of the 
same persons who are to succeed in default of an 
appointment, they are to be regarded as taking under 
the donee.2, Where a will creates an estate in fee sim- 
ple with full power of disposal vesting in the devisee, 
others to take only if the devisee fails to dispose of 
such estate, and the devisee disposes of the estate by 


TAXATION 


\ 


[§§ 2497-2498 


will to such others, they take under the will of the 
devisee and not under the will of the original testa- 
tor, the second devise being subject to taxation un- 
der the inheritance tax law.*® 

[§ 2498] (6) Failure To Exercise Power. At 


‘common law, a bequest coming to a beneficiary 


through failure of the exercise of the power of ap- 
pointment is a gift from the creator and not from 
the donee of the power.* This may be so by stat- 
ute.5. Under certain statutes, if the donee of the 
power fails to make any appointment, appointees 
are to be regarded as taking under the. donee or ap- 
pointor.6~ Sitch statute refers only to an interest 


_ which is contingent upon the conduct of the donee of 
the power, who can make it vest in the appointee. 


absolutely in possession or defeat it altogether ;* 
accordingly, under such statute, where, on failure of 
a donee to exercise a limited power of appointment, 
the vesting is subject to a power of appointment in 
another, there is no taking under the first donee.® 


98. In re King’s Estate, 111 N.E. 
1060, 217 N.Y. 358; In re Lansing, 74 
N.E. 882, 182 N.Y. 238; In re Morgan, 
149 N.Y.S. 1022, 164 App.Div. 854 [rev 
147 N.Y.S. 685, 85 Misc. 682, 12 Mills 
Surr. 113, and aff 109 N.E. 1084, 215 N. 
Y. 703]; In re Chapman, 117 N.Y.S. 
679, 133 App.Div. 3387; Matter of Lew- 
is, 113 N.Y.S. 1136, 129 App.Div. 905 
[rev 113 N.Y.S. 1112, 60 Misc. 643 (aff 
88 N.E. 1124, 194 N.Y. 550)]; Matter 
of Ronalds, 113 N.Y.S. 1144, 129 App. 
Div. 900; In re Haggerty, 112 N.Y.S. 
1017, 128 App.Div..479 [aff 87 N.E. 
1120, 194 N.Y. 550]; In re Spencer’s 
Estate, 107 N.Y.S. 548, 119 App.Div. 
883 [appeal dism 83 N.B. 1132, 190 
N.Y. 517]; In re Backhouse, 96 N.Y.S. 
466, 110 App.Div. 737. 

[a] Reasons for rule.—(1) ‘“‘The 
exercise of a power which leaves 
everything as it was before is a mere 
form, with no substance.” Matter of 
Lansing, 74 N.E. 882, 884, 182 N.Y. 
238. (2) Under the original will, the 
appointees are given a vested remain- 
der (Real Property Law [L. (1896) 
p 564 c 547]); their estate, although 
subject to defeasance by the appoint- 
ment, is neither divested nor con- 
firmed by the nomination in the 
donee’s will to receive the same es- 
tate; the appointment does nothing 
and changes nothing. In fe Chap- 
man’s Estate, 115. N.Y.S. 981, 61 Misc. 
593 [aff 117 N.Y.S. 679, 1383 App.Div. 
337, appeal dism 90 N.E. 1157, 196 N. 
W561); 

{b] MTllustrations.—(1) Where a 
testator willed his property in trust 
for the benefit of his children and a 
grandchild, the income to be paid 
them while living, and directed that 
“on the death of either,” leaving law- 
ful issue surviving, the share of the 
one so dying, “unless otherwise dis- 
posed of” by will, should be held for 
the use and benefit of such lawful 
issue, and the grandson died, his will 
providing that his share of the prop- 
erty should go to his wife and his 
four children, in equal parts, the 
grandson’s children took directly un- 
der their great-grandfather’s will, and 
not by virtue of the exercise of the 
power of appointment given their fa- 
ther, he having ‘otherwise disposed 
of” only one-fifth of the property, 
which he gave his widow, and the 
shares of the great-grandchildren are 
not subject to a transfer tax created 
after their great-grandfather’s death. 
In re Ripley, 84 N.E. 574, 1120, 192 
N.Y. 536. (2) Where the final bene- 
ficiaries of the corpus of the trust 
property have been selected by the 
donor of the power, and explicit be- 
quests and devises of that property 
have been made by the donor of the 
power to such final beneficiaries, sub- 
ject only to a power in the donee to 


modify and change such bequests and 
devises, the title to the remainder 
passes to the beneficiaries under the 
will of the donor of the power, not- 
withstanding an attempt to exercise 
the power by the donee in such a way 
that no change whatever is effected 
in the original bequests and devises. 
In re Lansing, 74 N.E. 882, 182 N.Y. 
238 [dist In re Cooksey, 74 N.E. 880, 
182 N.Y. 92 (which held that where a 
daughter, having under her father’s 
will a power of appointment, exer- 
cises it by giving that part of her fa- 
ther’s estate held in trust for her ben- 
efit during her life to her children, 
substantially following the provisions 
of her father’s will for the vesting of 
such trust fund in the children if she 
should die intestate, but making ma- 
terial changes in the manner of pay- 
ing over the remainder to the chil- 
dren, thereby leaving no discretion in 
the trustees as to the amounts to be 
paid, and vesting in the trustees, in- 
stead of the guardians of the children, 
as provided by her father’s will, the 
discretionary power to determine how 
much should be used for their sup- 
port during minority, there was a 
necessity for the exercising of the 
power, and it cannot be treated as a 
nullity, so as to avoid a transfer tax; 
on the ground that whereas under the 
will in the distinguished case, the 
remainder of the trust estate created 
for the benefit of the donee of the 
power was directed to pass to, or vest 
in, the children of the donee of the 
power, as she by her will should 
designate and appoint and the only al- 
ternative proposition was that in case 
the donee of the power died intestate, 
the trust fund was to vest in the sur- 
viving children share and share alike 
so that in order that the children of 
the donee of the power should take, 
either there must be an exercise of 
the power or the donee of the power 
must die intestate and her children 
had no title except under the execu- 
tion of the power; while in the 
case at bar the execution of the power 
left the title where it was before, and 
the result was the same as if there 
had been no power to exercise). 

[c] Foreign will.—The exercise of 
a power granted by a foreign will in 
favor of those who would have re- 
ceived the property under that will, in 
the absence of an exercise of the pow- 
er, is not taxable. In re Canda’s Hs- 
tate, 185 N.Y.S. 903, 114 Misc. 161 
[rev on another point 189 N.Y.S. 917, 
197 App.Div. 597]. 

Rule as to election not to take un- 
poe eamuhe distinguished see infra § 

99. In re Chauncey’s Estate, 168 
N.Y.S. 1019, 102 Mise. 378 [aff 176 
N.Y.S. 797, 187 App.Div. 952]. 


fa] TlustrationWhere appoin- 
tees received less under the will of 
the donee, dying without issue, than 
they would take under the deed and 
will of the donor, providing that, if 
the donee died without issue and 
without effectually exercising the 
powers, the corpus should be trans- 
ferred to the then surviving children 
of the donor and the issue then living 
of his deceased children per capita, 
the exercise of the power is inef- 
fectual and the property passes under 
the donor’s will and deed. In re 
Tuckerman’s Estate, 224 N.Y.S. 604, 
130 Misc. 806. 

1. Inre Taylor’s Estate, 204 N.Y.S. 
367, 209 App.Div. 299 [aff 200 N.Y.S. 
321, 121 Mise. 7 (aff 147 N.E. 204, 239 
N.Y. 582)]; In re Chauncey’s Estate, 
168 N.Y.S. 1019, 102 Misc. 378 [aff 176 
N.Y.S. 797, 187 App.Div. 952]. : 

2. See statutory provisions. See 
also Manning v. Board of Tax Com’rs 
of Rhode Island, 127 A. 865, 46 R.I. 
400 (construing Inheritance Tax Act 
[1916] § 5 par 8). 

3. In re Loques’ Hstate, 95 A. 1021, 
114 Me. 235. 


4. Inre Langdon, 46 N.E. 1034, 153 


N.Y. 6; Manning v. Board of Tax 
Com’rs of Rhode Island, 127 A. 865, 46 
R.I. 400. See Powell v. Carpenter, 
234 N.Y.S. 713, 134 Misc. 464 (holding 
transfer of trust corpus on life bene- 
ficiary’s failure to exercise power of 
appointment taxable). 

[a] Ilustration.—A provision of a 
will directing that the estate of the 
testator’s wife, of which he had a 
power of appointment, should be kept 
separate from his own and distributed 
according to the provisions of her will 
by being turned over to her executors 
for that purpose, is not an execution 
of the power, and the property passes 
under the wife’s will. In re Langdon,. 
46 N.E. 1034, 153 N.Y. 6. 

5. See statutory provisions. See 
also Van Alen v. Bliss, 142 A..671, 49 
R.I. 379 (construing Gen. L. [1923] 
§ 520 subd 8, as amended by Pub. 
L. [January Sess. 1926] c 810 § 5 subs 
3, and § 18). 

6. Saltonstall v. Treasurer and Re- 
ceiver General, 153 N.E. 4, 256 Mass. 
519 [aff 48 S.Ct. 225, 276 U.S. 260, 72 
L.Ed, 565]; Burnham vy. Stevens, 98 
N.E. 603, 212 Mass. 165; Minot v. 
Treasurer and Receiver General, 93 N. 
E. 973, 207 Mass. 588, 33 L.R.A.N.S. 
236; Matter of Bartow, 62 N.Y.S. 1000 
30 Misc. 27, 1 Mills 413. 

7. Attorney General v. Thorp, 119 
N.E. 191, 230 Mass. 25 (construing St. 
[1909] c 490 pt 4, as amended by c 
527 § 8). 

8 Attorney General vy. Thorp, 
supra (construing St. [1909] e 490 
pt 4, as amended by c 527 § 8). 


x 
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§§ 2498-2500] 


Power reserved by grantor. Where, by deed of 
trust, the creator reserves the income and control for 
life, and after death the property to go to such per- 
sons as he shall appoint by will, or, in the absence of 
will, to such persons as would take under intestate 
laws, the heirs, in the ease of a failure to appoint, 
take not under the deed of trust, but under the in- 
testate laws, and therefore the succession is taxable 
as a transfer under the succession statutes, for the 
law’s passage of the property is preferred.°® 

[§ 2498] (7) Election Not To Take under Power. 
Where a power of appointment is exercised in favor 
of those who would take the same interest if the 
power had not been exercised, they may elect to take 
under the will or deed of the donor.t° Where, under 
the donee’s will in the exercise of the power of ap- 
pointment, the appointee receives less benefits than 
he would have received under the donor’s will, the 
appointee is entitled to take under the donor’s will.+? 
Accordingly, the valid exercise of the power of ap- 
pointment as to a part of a trust estate with an in- 
effectual attempt or a failure to exercise it as to the 
balance of the trust estate does not preclude the 
taking by those entitled, under the will of the gran- 
tor of the power, of their shares as diminished by 
the exercise of the power.1? No formal election is 

9. In re Hawes’ Estate, 147 N.Y.S. 
329, 162 App.Div. 173, 13 Mills. 115. 

10. Matter of Lansing, 74 N.E. 882, 
182 N.Y. 238 [foll In re King’s Bstate, 
111 N.E. 1060, 217 N.Y. 358; Matter of 
Lewis, 113 N.Y.S. 1136, 129 App.Div. 
905 (rev 113 N.¥.S. 1112, 60 Misc. 
643 [aff 88 N.E. 1124, 194 N.Y. 5501); 


Matter of Ronalds, 113 N.Y.S. 1144, 
129 App.Div. 900; In re Haggerty, 112 


will.” 


11. 
[a] 


TAXATION 


plemented the share which the trans- 
feree by law takes under the original 15. 
In re Chauncey’s Estate, 
N.Y.S. 1019, 102 Misc. 
{aff 175 N.Y.S. 897, 187 App.Div. eed: 
In re Irvin’s Estate, 244 N 

198, 137 Misc. 666. 
Tllustrations.—(1) 
pointee is entitled to take the reduced 
amount as remainderman under the 
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necessary.** Where the title of appointees is not 
equally good under the will of the donor of the 
power of appointment, but dependent on technical 
rules of construction to determine the intent of a 
testator when his language is ambiguous, the ap- 
pointees may not elect to take under the will of the 
donor but will be held to receive the property pur- 
suant to the exercise of the power of appointment 
only.1* <A legatee cannot elect to take partly under 
the will of the donor of a power of appointment and 
partly under the will of the donee.1® Where the 
statute expressly provides that, on failure to exercise 
the power of appointment, a transfer shall be deemed 
to take place in the same manner as though the per- 
son entitled to possession or enjoyment of the prop- 
erty to which the power related had succeeded there- 
to by a will of the donee, an appointee cannot, by an 
election, vary the proper application of the provi- 
sions of an inheritance tax.!® 

[§ 2500] 4. Interest of Decedent*—a. In General. 
Statutes imposing inheritance or transfer taxes ap- 
ply only to the transfer of property in which dece- 
dent, at the time of death, had’ some right, inter- 
est, or estate,’7 and not to property in the nature 
of a gratuity or death benefit payable only to his 


Estate, 111 N.E. 1060, 217 N.Y. 358. 
In re Taylor’s Estate, 204 N.Y. 
S. 367, 209 App.Div. 299 [aff 200 N.Y. 
S. 321, 121 Mise. 7 (aff 147 N.E. 204, 
239 N.Y. 582) ]. 

[a] Conditional or provisional 
election or renunciation.—Where a 
renunciation is conditional, namely, 
to take under the will of the donor 
in preference to taking under the pow- 


168 
378, 381, 382 


The ap- 


N.Y.S. 1017, 128 App.Div. 479 (aff 87 
N.E. 1120, 194 N.Y. 550); In re Mor- 
rison’s Estate, 203 N.Y.S. 367, 122 
Misc. 162]; In re Chapman, 117 N.Y.S. 
679, 133 App.Div. 337; Im re Schell’s 
Estate, 234 N.Y.S. 305, 134 Misc. 242. 
“An appointee under a power has 
the right of election, the same as a 
grantee under a deed. . . . Hecan 
accept the title tendered or reject it, 
in his discretion. It cannot be forced 
upon him against his will. He cannot 
be-compelled to receive additional evi- 
dence of title when he does not want 
it, and does not need it because his 
titke was perfect without it.” Matter 
of Lansing, 74 N.E. 882, 884, 182 N.Y. 


238 

Bule more precisely formulat- 
ed and rule as to property Longin) in- 
dependently of power distingui shed.— 
“It is important to note in limine 
that by the term ‘election,’ used in 
the so-called rule mentioned, an af- 
firmative, intentional election is not 
intended but only aé_e disclaimer. 
Where there is an express renuncia- 
tion or rejection of all benefits of a 
power of appointment, obviously the 


interest of the designated beneficiary, 


of the power cannot be assessed as 
passing under a power of appoint- 
ment. ere no express re- 
nunciation is made or required, the 
situation in law becomes entirely dif- 
ferent. Then the effect of the exer- 
cise of the power of appointment must 
‘be determined in order to see whether 
the transferee does in fact and in law 
take under the power of appointment 
or under the original will. In the lat- 
ter instance the ratiocinative process 
is entirely objective, as any “election” 
is umnecessary. In the one instance 
the tax is not imposed, because the 
transferee under the power has de- 
termined for himself and unequivocal- 
ly repudiated all the benefits con- 
ferred by the exercise of the power. 
In the other instance the tax is not 
imposed, for the reason that the exer- 
cise of the power has in no way sup- 


donor’s will and escape the transfer 
tax. In re Rynear’s Estate, 224 N.Y.S. 
606, 130 Misc. 804. (2) Where a tes- 
tator devised certain property to his 
grandson, his share, “unless other- 
wise disposed of” by the will of such 
grandson, to go to his children, and 
the grandson by will left one fifth of 
the property to his wife and one fifth 
to each of his children, the children 
had the right to repudiate such pro- 
vision in their father’s will and to 
elaim directly under that of their 
great-grandfather. In re Ripley, 106 
N.Y.S. 844, 122 App.Div. 419 [aff 84 N. 
E. 474, 1120, 192 N.Y. 536]. 

12. In re Slosson’s Estate, 110 N. 
E. 166, 216 N.Y. 79, 82 [foll In re Rip- 
ley, 106 N.Y.S. 844, 122 App.Div. 419 
(aff 84 N.E. 474, 1120, 192 N.Y. 536)]. 

“It is immaterial whether there is a 
neglect or failure to exercise the pow- 
er as to the balance of the trust es- 
tate, or an attempt to exercise it in- 
effectual because of the refusal of 
the donees to accept the disposition. 
In either of such cases, there is a fail- 
ure of disposition under the appoint- 
ment and the original will effects the 
transfer of the part of the trust estate 
undisposed of.’’ In re Slosson’s Es- 
tate, supra. 

13. Matter of Chapman’s Estate, 
117 N.Y.S. 679, 133 App.Div. 337; In 
re Schell’s Estate, 234 N.Y.S. 305, 134 
Misc. 242. 

14. In re King’s Estate, 111 N.E. 
1060, 217 N.Y. 358. 

[a] Wustratioh.—Where, under a 
will, in default of the exercise of the 
power of appointment, a fund is to be 
divided between “the surviving chil- 
dren,” the term does not necessarily 
include the appointees, who are grand- 
children; and as against the claim 
that, if such term does not include 
grandchildren, there is a partial in- 
testacy, resulting in the appointees 
taking under the rules of intestate 
succession, such claim is also based 
merely on a possible construction of 
the will of the donor. In re King’s 


*By JOSEPH W. ROUSE (§§ 2500-223). 


er executed by the will of the donee, 
expressly reserving the right to take 
under the power ‘of appointment in 
so far as the will of the donor is in- 
sufficient to convey what may be 
transferred by the appointment, the 
so-called “election” is not a renuncia- 
tion in law or in fact, and the rule 
to be applied will be that dependent 
upon whether or not property passes 
independently of the power. In re 
Chauncey’s Hstate, 168 N.Y.S. 1019, 
102 Misc. 378 [aff 176 N.Y.S. 797, 187 
App.Div. 952]. Property passing in- 
dependently of power. see supra § 
2497. 

Board 


16 Manning v. of Tax 


Com’rs of Rhode Island, 127 A. 865, 
46 R.I. 400. 
17. Del.—Highfield v. Equitable 


Trust Co., 155 A. 724. 

Ill.—People v. Orendorff, 104 N.E. 
656, 262 Ill. 246. 

N.Y.—Matter of Vassar, 27 N.E. 394, 
127 N.Y. 1; In re Buchanan’s Estate, 
171 N.Y.S. 708, 184 App.Div. 237 [aff 
166 N.Y.S. 947, 100 Mise. 628]; In re 
Heilbuth’s Estate, 147 N.Y.S. 238, 85 
Misc. 275, 12 Mills 20; Matter of Par- 
sons, 101 N.Y.S. 430, 51 Misc. 370, 5 
Mills 483 [aff 102 N.Y.S. 168, 117 App. 
Div. 321]; In re Wallace’s Estate, 149. 
N.Y.S. 534 

Pa.—McGlensey’s Estate, 
&Co. 519; Raub’s Estate, 6 Pa.Dist. 
&Co. 687; Starr’s Est., 25 Pa.Dist. 55; 
44 Pa.Co. 434; Com. v. Thomas, 21 Pa. 
Dist. 350; Gebhard’s Hstate, 20 Pa. 
Dist., 529; Matthiessen’s Estate, 17 
Pa.Dist. 201, 35 Pa.Co. 580; Pepper’s 
Est., 2 Pa.Dist. 617; Kerr’s Estate, 
2 Pa.Dist. 535; Swann’s Hst., 12 Pa. 
Co. 135; Vogel’s Estate, 1 Pa.Co. 352; 
In re Hultz, 32 Pittsb.Leg.J.N.S. 418. 

R.l.—Manning v. Board of Tax 
Com’rs of Rhode Island, 127 A. 865, 46 


-I. 400. 

Tenn.—Bailey v. Henry, 143 S.W. 
1124, 125 Tenn. 390. 

Utah.—In re Romney’s Estate, 207 
P. 139, 60 Utah 173. 

[a] “Seized or possessed,” as used 


(Pa. Dist, 
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heirs or next of kin.1® Where an heir assigns all his 
right, title, and interest in decedent’s estate to an- 
other, and has never been in possession of the es- 
tate, it cannot be taxed as part of his estate on his 
death.19 Where the statute taxes the transfer of 
“any interest,” decedent need not have been the 
owner of the entire legal and beneficial interest.2° A 
pecuniary legacy charged upon land is taxable not- 
withstanding it is paid out of rents and profits from 
the land accruing after decedent’s death, the source 
of the money being immaterial.”+ 

Income or interest obtained by executors is not 
property of which decedent was seized or possessed 
at his death so as to be taxable,?” but where, by will, 
the income for a certain period is to be added to the 
principal and both to be applied to the settlement 
of the estate, the principal thus saved by accumula- 
tion of the income is subject to tax.?% 

Gifts causa mortis. Property transferred by a 
gift to take effect after the death of.the donor be- 
lengs to the donor at the time of his death and is 
subject to transfer taxes.?4 

Stock dividend, declared before decedent’s death, 
becomes decedent’s property at the time of declara- 
tion and is therefore taxable.?° 
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terest in which consists only of the right to redeem 
from a pledge, is not taxable.?* But where the right 


of redemption has been exercised by the executor so — 


that the property returns to, and becomes a part of, 
the estate, such property is taxable.*" ! 

Interest as trustee.2* Property held in trust 1s 
no part of the trustee’s estate so as to be taxable on 
his death;2® and so of property purchased by a 
trustee with trust funds.?° But where the owner of 
property declares a trust with respect thereto but 
retains possession, it has been held taxable as part 
of his estate.*+ 

[§ 2501] b. Proceeds of Insurance.°? In accord- 
ance with the rule that only the transfer of property 
which decedent owned or had an interest in at the 
time of his death is taxable,?* the proceeds of life 
insurance policies payable to insured or his estate 
are taxable as belonging to decedent at the time of 
his death.24 Under this rule it has been held that a 
life insurance policy payable to the executors, ad- 
ministrators, and assigns of deceased is subject to 
the tax,?® but not a policy payable to executors, ad- 
ministrators, or assigns of insured for the express 
benefit of decedent’s wife and children,®® or a policy 
to named beneficiaries,*7 or to a trust estate where 


Right of redemption. 


in a statute taxing all estates passing 
from any person who dies “seized or 
possessed,” means. the right to de- 
mand and recover immediate posses- 


eo Gebhard’s Estate, 20 Pa.Dist. 
29. 
[b] “Pccsessed,” as used in a stat- 


ute, stating what transfers shall be 
subject to inheritance tax, refers toa 
character of ownership falling short 
of seizin and not to mere corporal 
having. In re Dillingham’s Estate, 
238 P. 367, 196 Cal. 525. 

{c] Words “any interest therein” 
mean proprietary interest, ownership 
of a life interest, with remainder in 
another, or «a partnership interest, and 
not an equitable or other lien depend- 
ing for ownership upon future failure 
to’ pay a debt. Larson v. MacMiller, 
189 P. 579, 56 Utah 84. 

{d] Mlustrations.—(1) A widow 
has no interest in a remainder in cer- 
tain corporate stock held in trust for 
her during her life pursuant to an 
agreement between her and her sons, 
and hence on her death no taxable es- 
tate passed from her to the sons. 
People v. Orendorff, 104 N.E. 656, 262 
Ill. 246. (2) <A transfer of property 
by deed confirmed by will, to carry out 
an agreement whereby the testatrix’s 
husband gave the residue te the tes- 
tatrix for life, with the power to dis- 
pose of the property, in consideration 
of her agreement to make certain dis- 
position thereof, is not subject to a 
transfer tax, under Tax L. art 10, 
Since the beneficiary acquired a vest- 
ed interest in the property on her 
husband’s death, and the testatrix 
had no absolute power of disposition. 
In re Peabody’s Estate, 208 N.Y.S. 
664, 124 Misc. 338. (3) As a pay- 
ment to an attorney for a client is 
the equivalent of payment to the 
client, a deposit in a bank payable 
to deceased as attorney for another 
was not chargeable with a transfer 
tax. In re Buchanan’s Dstate, 171 N. 
Y.S. 708, 184 App.Div. 237 [aff 166 N. 
Y.S. 947, 100 Misc. 628]. (4) Income 
paid to decedent under a trust agree- 
ment, whereby on the death of dece- 
dent the whole income was to be paid 
to the survivor who contributed most 
of the property, exceeding that pro- 
duced by her contribution, is not 
taxable in decedent’s estate. In re 
Norris’ Estate, 241 N.Y.S. 360, 136 
Mise. 859. (5) Savings bank de- 
posits, payable to decedent or his sis- 


Property, the testator’s in- 


ter, who had furnished the money, 
or to the survivor, are not subject toa 
transfer tax as a part of decedent’s 
estate, where there was never any 
purpose on his part to acquire title 
thereto in any event. In re Buchan- 
an’s state, 166 N.Y.S. 947, 100 Mise. 
628 [aff 171 N.Y.S. 708, 184 App.Div. 
237]. (6) Where a transfer tax on 
bequests of stocks in a New Jersey 
corporation, made by a nonresident 
testatrix, was paid, and, before the 
transfer was allowed,  testator’s 
daughter, to whom the bequest was 
made, died, bequeathing her estate to 
persons not entitled to a transfer 
without payment of the tax, the es- 
tate of the daughter was not liable to 
a further transfer tax. Miller v. Ed- 
wards, 89 A. 987, 85 N.J.Law 517. 
(7) Money awarded an estate by the 
mixed claims commission for property 
lost in sinking the Lusitania is a 
gratuitous payment, not a settlement 
of a claim, and exempt from a trans- 
fer tax, where the commission was 
created and the claim awarded after 
decedent’s death (In re Loney’s Es- 
tate, 232 N.Y.S. 318, 183 Mise. 249); 
(8) but the mixed claims commis- 
sion’s awards of damages to a pas- 
senger on a vessel sunk by a German 
submarine, made before, but not paid 
until after, the passenger’s death, is 
subject to a transfer tax, being prop- 
erty owned by decedent at the time 
of death (In re Westbrook’s Estate, 
240 N.Y.S. 301, 228 App.Div. 549). 

[e] Reversionary interest.— Where 
decedent at the time of her death had 
a reversionary interest in her father’s 
estate, which passed to her brother 
and became vested in possession on 
the brother’s death without exercis- 
ing his power of appointment, by a 
court decision construing the will un- 
der which it was held. the interest 
was an asset of decedent’s estate, 
which may be taxed after the death of 
the brother, where it was not taxed 
with the other assets of decedent’s 
estate. In re Carey’s Estate, 186 N.Y. 
S. 261, 188 N.Y.S. 913, 197 App.Div. 
566, 115 Mise. 732. 

18. Matter of Fay, 55 N.Y.S. 749, 
ARS 468; Vogel’s Estate, 1 Pa.Co. 


Interest in proceeds of insurance 


see infra § 2501. 


19. In re Romney’s Estate, 207 P. 
139, 60 Utah 173. 
20. In re Hallenbeck’s Hstate, 132 


N.E. 131, 231 N.Y. 409. 


21. Clarke’s Est., 28 Pa.Co. 270. 
pepe Matter of Vassar, 27 N.B. 394, 
1 


ct 
23. Williamson’s Est., 1 Pa.Dist. 
£59, d15Pa.Co: 235: ahr 
‘Matter of Edwards, 32 N.Y.S. 


24. 
901, 85 Hun 436 [aff 41 N.E. 89, 146 
N.Y. 380]. " 


25. In re Booth’s Hstate, 248 N.Y. 
S. 264, 139 Misc. 253 
[a] Custom unon stock exchange 


that a stock sale prior to closing a 


corporation’s transfer books carries 
rights in previously declared divi- 
dends is inapplicable to a transfer of 
stock resulting from a stockholder’s 
death, as regards the question wheth- 
er a previously declared dividend was 
taxable. In re Booth’s Estate, 248 N. 
Y.S. 264, 139 Mise. 253. f 

26. Security Trust Co. v. Edwards, 
99 A. 133, 89 N.J.Law 396 [rev 101 A. 
384, 90 N.J.Law 558, L.R.A.1917F 273]; 
Matter of Havemeyer, 66 N.Y.S. 722, 
32 Misc. 416, 1 Mills 608; In re Ames’ 
Estate, 141 N.Y.S. 793. 

27. Matter of Hurcomb, 74 N.Y.S. 
475, 36 Misc. 755, 2 Mills 442. 

28. Devises or legacies imvressed 
with trust see infra § 2521. 


29. In re Russell’s Estate, 148 N. 
No. Suma ne - 
30. In re Harly’s Estate, 182 N.Y. 


S. 537, 112 Misc. 54 [aff 185 N.Y-.S. 
926, 195 App.Div. 889]; In re Harly’s 
Estate, 176 N.Y.S. 575, 107 Mise. 425. 

Sl. Atty.-Gen. v. Cowan, [1926] 
Can.S.C. 142, [1926] 1 Dom.L.R. 29. 

32. Taxability of insurance as 
transfer intended to take effect after 
death see supra § 2472. 

S3. See supra § 2500. 

34. In re Reed’s Estate, 153 N.E. 
47, 243 N.Y. 199; In re Knoedler, 35 
N.E. 601, 140 N.Y. 377: In re Voorhees’ 
Estate, 193 N.Y.S. 168, 200 App.Div. 
259 [aff 171 N.Y.S. 859, 103 Misc. 515]; 
In re Roth’s Bstate, 244 N-VY.S. 741, 
138 Misc. 347; In re Haedrich’s Es- 
tate, 236 N.Y.S. 395, 134 Mise. 741 [aff 
243 N.Y.S. 896, 230 App.Div. 3951; 
In re Schaeffer’s Hstate, 224 N.Y.S. 
305, 130 Misc. 486; In re WHinstein’s 
Estate, 186 N.Y.S. 931, 114 Misc. 452 
[aff 193 N.Y.S. 931]. 

35. Matter of Knoedler, 35 N.E. 
601, 140 N.Y. 377. 

S6. In re Elting’s Estate, 140 N.Y. 
S. 238, 78 Misc. 692, 10 Mills 4. 

37. Tyler v. Treasurer and Receiv- 
er General, 115 N.E. 300, 226 Mass. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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insured had no right to change the beneficiary.? In 
some Jurisdictions, however, taxation of proceeds of 
insurance payable on the death of any person is ex- 


pressly provided by statute.®® 


[§ 2502] c. Power of Appointment. In the ab- 
sence of statutory provisions‘? the rule that the 
property taxed must belong to deceased‘! prevents 
taxation, as part of the estate of a donee of a power 
of appointment, of property transferred by exer- 
cise of the power, as the donee of the power does not 
become the owner of the property.*? 
risdictions, however, where the appointive power has 
been exercised by blending the appointive estate with 
the estate of the donee, who treats the whole as one 
estate, a transfer tax must be paid upon the whole,*® 
but it must be clear that the donee intended to treat 
the appointive estate as part of his individual es- 


306, L.R.A.1917D 633; In re Voorhees’ 
Estate, 193 N.¥.S. 168, 200 App.Div. 
259 [aff 171 N.Y.S. 859, 103 Misc. 
515]; In re Haedrich’s Estate, 236 
N.Y.S. 395, 184 Mise. 741 [aff 243 N.Y. 
S. 896 mem, 230 Anp.Div. 763]; In re 
Sabin’s Estate, 227 N.Y.S. 120, 
Mise. 451 [rev 228 N.Y.S. 890]; 
French’s Estate, 10 Pa.Dist.&Co. 65. 
[a] Rule applied.—aA _ life policy 
payable to insured’s widow, without 
right to change the beneficiary, as- 
signed to the trustee under a tes- 
tamentary trust created by insured, 
was not subject to inheritance tax, it 
not appearing that the widow relin- 
quished her rights in the policy. In 
re Bullen’s Hstate, 128 N.W. 109, 143 
Wis. 512, 1389 Am.S.R. 1114 [aff 36 S. 
Ct. 4738, 240 U.S. 625, 60 L.Ed. 830]. 
{b] Construction of statutes.—(1) 
An amendment taxing “real and per- 
sonal,” instead of “tangible and in- 
tangible,” property, dces not show an 
intention to tax the proceeds of a 
life policy. In re Haedrich’s Estate, 


236 -N.Y.S. 395, 134: Mise. 741 [aft 
243 N.Y.S. 896 mem, 230 App.Diyv. 
763). (2) No presumption exists 


that the legislature intended to dis- 
turb the policy of exempting from 
transfer tax proceeds of insurance 
payable to specified beneficiaries. In 
re Haedrich’s Estate, supra. 

38. In re Marshall’s Estate, 228 N. 
W. 920, 179 Minn. 233. 

39. See statutory provisions; 
ease infra this note. 

[a] Particular statutes construed. 
—Under St. (1897) § 1087—1 subd 7, 
as added by L. (1915) c 253, making 
insurance payable on the death of in- 
sured subject to inheritance taxes, the 
intention of the legislature was to in- 
clude only such life insurance as in- 
sured personally effects on his own 
life for the benefit of others and on 
which he pays the premiums. In re 
Allis’ Will, 184 N.W. 381, 174 Wis. 
527 (the rights of a wife as a bene- 
ficiary under a policy effected by her 
husband on his own life are contingent 
on her surviving the term of the 
policy, and he retains a substantial 
interest in the policy which does not 
pass until his death, and the proceeds 
are properly subjected to inheritance 
taxes). : 

40. See statutory provisions. - 

[a] English statutes construed see 
Drake v. Atty.-Gen., 10 Cl.&F. 257, 8 
Reprint 739 [aff Platt v. Routh, 10 L. 
J.Exch. 105, 6 M.&W. 756]; In re 
Cholmondeley, 2 L.J.Exch. 65; Sweet- 
ing v. Sweeting, 1 Drew. 331, 61 Re- 
print 478; Vandiest v. Fynmore, 6 
Sim. 570, 9 Eng.Ch. 570, 58 Reprint 
707; Nail v. Punter, 5 Sim. 555, 
Eng.Ch. 555, 58 Reprint 447; Palmer 
v. Whitmore, 5 Sim. 1478, 9 Eng.Ch. 
178, 58 Reprint 304. 


and 


41. See supra § 2500. 

42. Highfield v. Delaware Trust 
Co., (Del.) 152 A. 117 [aff 152 A. 
124]. 

ty Rule applied.—(1) Trusts 


created subject to general power of 
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Under a statute providing that property 
transferred by the exercise of a power of appoint- 
ment shall be subject to a transfer tax as if it were 
the property of the donee of the power,*> where a de- 
cedent exercises a power of appointment given him 
by the will of his testator, it has been held that 
the property is taxable as part of decedent’s estate, 
and not as part of the estate of decedent’s testa- 
tor;*® but the exercise by a resident donee of a 
power conferred by a nonresident testator over prop- 
erty outside the jurisdiction is not taxable on the 
death of the donee as part of his estate.*7 ” 
a similar statute, however, it has been held that 
there is no intention to impose a tax on the estate 
of the donee of the power created by will, whether 
or not the power is exercised.*® 

[§ 2503] d. Interest as Beneficiary of Trust. As 


Under 


appointment are within the rule that] Be 146 A. 453, 297 Pa. 99, 64 A.L.R. 


property passing by appointment be- 
longs to the donor, not the donee, 
and hence are not liable for in- 
heritance taxes as the donee’s prop- 

Highfield v. Delaware Trust 
(Del) 5S AL TET Patt “162 BA. 
124]. (2) A statute concerning 
procedure, for inheritance tax pur- 
poses, for valuing an estate, including 
property subject to power of appoint- 
ment, has been held not to make such 
property taxable, not being mentioned 
in the taxing statute (Rev. Code 
[1915] §§ 148, 146, as amended by 35 
Del. L. ec 7 § 1). Highfield v. Dela- 
ware Trust Co., supra. 

43. Commonwealth y. Morris, 134 
A. -429, 287 Pa. 61; In re Twitchell’s 
Estate, 130 A. 324, 284 Pa. 135; In re 
Forney’s Estate, 124 A. 424, 280 Pa. 
282; Nicholson’s Est., 14 Pa.Dist.&Co. 
543; Hess’s Estate, 11 Pa.Dist.&Co. 

Morton’s Estate, 10 Pa.Dist.&Co. 
255; McCord’s, Estate, 2 Pa.Dist.& 
‘Cor-6. : 


{a] Rule applied.—(1) Where 
the donee has reduced the estate to 
part of his own, legacies payable out 
of such estate are taxable. McCord’s 
Estate, 2 Pa.Dist.&Co. 5. (2) Where 
the donee of a general power of ap- 
pointment: over a trust estate exer- 
cised such power by blending the 
trust estate with her own estate and 
bequeathed it as such, the entire es- 
tate passing is liable for the ten per 
cent transfer inheritance tax in force, 
despite payment of the inheritance 
tax on the donor’s estate, under Act 
May 6, 1887 § 3 (P. L. pp 79, 80). In 
re Twitchell’s Estate, 130 A. 324, 
284 Pa. 135. (3) Under a will creat- 
ing a trust for the benefit of testator’s 
daughter, with income and principal 
exempt from liability for the daugh- 
ter’s debts, and giving the principal 


'on the daughter’s death without issue 


to persons named in the daughter’s 
will, the daughter could blend the 
trust fund with the estate held in her 
own right and dispose of the whole 
as one fund, first to her creditors, 
and the residue to a named legatee, 
and thereby make the entire residuary 
estate subject to a transfer inheri- 
tance tax, although the legatee was 
a lineal descendant of the father, since 
the legatee in such case takes from 
the daughter and not from the father. 
In re Forney’s Estate, 124 A. 424, 280 
Pa, 282. 

44. In re Valentine’s Estate, 146 A. 
453, 297 Pa. 99, 64 A.L.R. 737; Com- 
monwealth v. Morris, 134 A. 429, 287 
Pa. 61; In re Hagen’s' Estate, 132 A, 
175, 285 Pa. 326 [aff 85 Pa.Super.Ct. 

; Mayer’s Est., 14 Pa.Dist.&Co. 


[a] Rule applied.—That alterna- 
tive residuary bequests might have 
exceeded the individual estate did not 
disclose a purpose to make the ap- 
pointive estate subject to payment of 
debts, and hence liable for an _ in- 
heritance tax. In re Valentine’s Es- 


[b] Test of blending.—(1) The 
test as to whether testator has blend- 
ed property over which he has power 
of appointment with his estate gen- 
erally, so as to subject it to in- 
heritance tax, is whether he treated 
the two estates as one for all pur- 
poses (Act June 20, 1919 [P. L. p 521], 
as amended by Act May 4, 1921 [P. 
L. p 341]). Commonwealth v. Morris, 
134 A. 429, 287 Pa. 61. (2) A devise 
by the testator of appointive estates 
and residuary estate to the same per- 
sons is not a test of blending of the 
estates, subjecting them to state taxa- 
tion under the Transfer Tax Act, the 
real test. being whether the estates 
were treated as one for all purposes 
with an intent to commingle them. 
In re Hagen’s Hstate, 132 A. 175, 285 
Pa. 326 [aff 85 Pa.Super.Ct. 123]. (3) 
The fact of the testator’s failure to 
provide for debts did not show an 
intent to blend appointive and resid- 
uary estates, subjecting the entire 
estate to a transfer tax. In re Ha- 
gen’s Estate, supra. 

45. See supra § 2493. 

46. In re Putnam’s Estate, 217 N. 
Y.S. 700, 127 Mise. 799 [rev on other 
grounds 220 N.Y.S.. 439, 220 Annp.Div. 
34]; In re Lewisohn’s Estate, 171 N. 
Y.S. 958; In re McLean’s Histate, 170 
N.Y.S. 224; In re Dimock’s Estate, 
168 N.Y.S. 584. 

[a] MTlustrations.—(1) Where a 
life tenant with power of appointment 
under a will has died, having exer- 
cised the power, the property subject 
to the power is, for the purpose of a 
transfer tax, to be regarded as part 
of the estate of the life tenant, and 
not of the estate of the donor, and 
must be included in the assets of the 
life tenant’s estate in any proceeding 
brought to appraise his estate. In re 
Tillinghast’s Hstate, 157 N.Y.S. 382, 
94 Misc. 50, 16 Mills 258 [aff 170 N.Y. 
S. 1116]; In re Lewisohn’s Estate, 171 
N.Y.S. 958. (2) That transfer taxes 
were imposed on property passing un- 
der a life tenant’s exercise of a power 
of appointment, as if it passed under 
the original will, is no defense to im- 
position of transfer taxes on the 
ground that the property passed un- 
der the power of appointment. In re 
Tillinghast’s Estate, supra. (3) A 
transfer of corporate stock is taxa- 
ble in the estate of the donee of pow- 
er of appointment, although the donor 
was a nonresident and exercised other 
powers of appointment conferred by 
wills executed prior to the enactment 
of the original tax statutes. In re 
Putnam’s Estate, 217 N.Y.S. 700, 127 
Mise. 799 [rev on other grounds 220 
N.Y.S. 439, 220 App.Div. 34]. 

47. In re Canda’s Estate, 189 N.Y. 
S. 917, 197 App.Div. 597 [rev 185 N.Y. 
S. 903, 114 Misc. 161]. 

48. Van Alen v. Bliss, 142 A. 671, 
49 R.I. 379; Manning v. Board of Tax 
Com’rs of Rhode Island, 127 A. 865, 
46 R.L. 400. 
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decedent must have been seized or possessed of some 
right, interest, or estate in the property at the time 
of his death,*® whether decedent’s interest as a ben- 
eficiary of a trust is taxable depends upon whether 
the property held in trust is his.°° Property held 
temporarily in trust for his exclusive use and ben- 
efit,> property in which he owns every beneficial 
interest and is to become the absolute owner,®? or 
property which is to be paid to his executors,** is 
property belonging to the cestui que trust so as to 
render it subject to an inheritance tax. Property 
held in a tentative trust does not become the prop- 
erty of the cestui que trust so as to be subject to 
a transfer tax on his death before the trustee, as the 
death of the cestui que trust revoked the trust;°* 
and where the beneficiary has merely a claim in the 
nature of a chose in action, the trust property is not 
taxable upon transfer.°® 

[§ 2504] e. Property Conveyed in Trust with 
Power of Revocation. Where the donor of a trust 
fund retains the power of revocation, he has such an 
interest therein that the property remains subject to 
transfer taxes on his death.*® 

[§ 2505] f. Interest as Life Tenant. Under the 
rule requiring that decedent must have some inter- 
est or estate in the property at the time of his 
death,®°7 upon the death of one having a life estate, 
the transfer to the remainderman or reversioner is 
not taxable, as the property forms no part of the 
life tenant’s estate.°® Property purchased by an 
executor having only a life use of the funds with 
which the property was purchased is not taxable on 
the death of the executor, as the property passed 
under the will of the executor’s decedent, and not 
under his will.5® 
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[§ 2506] g. Interest of Remainderman or Rever- 
sioner. A: vested remainder is an estate the transfer 
of which is taxable on the death of the remainder- 
man as a part of his estate, just as much as if he 
had actual possession of the property.*° A con- 
tingent reversionary interest upon the part of de- 
cedent cannot be taxed until it may be ascertained in 
whom it may ultimately vest ;*1 and the same is true 
of a mere possibility of reverter.®* 

[§ 2507] 5. Nature of Property—a. In General. 
Whether property is subject to a transfer or inherit- 
ance tax depends upon the terms of the statute,°* 
and not upon the policy of general taxation,®* and 
the property need not also be assessable under the 
general tax law.°® Only such property as is fairly 
within the statute imposing an inheritance tax 
should. be taxed;®* but property which is fairly 
brought within the statute should not escape taxa- 
tion when not exempt.°7 The fact that property is 
exempt from a general property tax does not exempt 
it from an inheritance tax.°® Property which has 
already borne its just share of taxes is, in some juris- 
dictions, not subject to inheritance taxes,®® and the 
same has been held as to a legacy necessarily paid 
from the proceeds of property exempt from taxa- 
tion.7° The statutory share of an intestate’s estate 
to which a surviving spouse is entitled is subject to 
a transfer tax." 

[§ 2508] b. Real Property. Statutory provisions 
imposing inheritance taxes generally apply to real, 
as well as personal, property.72 

Shares in realty trust. Under a statute taxing 
transfers by will of realty or interests therein,7* 
shares in a realty trust constitute an interest in real 
estate subject to a transfer tax.74 


49. See supra § 2500. 238 P. 367, 196 Cal. 525. 66. In re Barber’s Estate, 155 A. 

50. See cases infra this section. 57. See supra § 2500. 565, 304 Pa.-235. 

51. In re Dillingham’s Estate, 238 58. Succession of Stevens, 69 So. 67. In re Barber’s Hstate, supra. 
P. 367, 196 Cal. 525. 26, 187 La. 613; In re Vail’s Estate, 68. In re Downer’s Estate, 142 A. 


52. Bingham’s Adm’r y. Common- 


224 N.Y.S. 477, 130 Mise. 522; Mc- 


78, 101 Vt. 167. 


wealth, 244 S.W. 781, 196 Ky. 318. 

53. First Trust & Savings Bank of 
Pasadena vy. Los Angeles County, 273 
P. 1066, 206 Cal. 240; In re Duncan’s 
Estate, 160 N.Y.S. 527. 

[a] Illustration.—The estate of 
the beneficiary of a trust, the corpus 
of which was payable to the benefi- 
cliary’s executor, was held taxable as 
the equitable owner of the property 
before executor was appointed and 
received the property. First Trust & 
Savings Bank of Pasadena v. Los An- 
Soe County, 273 P. 1066, 206 Cal. 
54. In re Thompson’s Estate, 147 
N.Y.S. 157, 85 Misc. 291, 12 Mills 35. 

55. In re Watson’s Hstate, 198 N. 
Y.S. 893, 120 Misc. 223. 

56. Smith v. State, 107 A. 255, 134 
sare een In re Ely’s Estate, 149 N.Y. 
8. 90. 

[a] Thus (1) pecuniary legacies 
made by a testatrix to persons not in 
the line of lineal'descent are subject 
to the collateral inheritance tax al- 
though the testatrix in her lifetime 
had deeded all her property to a trus- 
tee, reserving to herself power of rev- 
ocation, of testamentary disposition, 
and the beneficial use for life. Smith 
v. State, 107 A. 255, 134 Md. 473. (2) 
Where a resident testatrix created a 
trust subject to her revocation, where- 
by a nonresident trustee was to pay 
the income to the testatrix during her 
life, and after her death convey an 
undistributed trust fund to her execu- 
tor or administrator, and the prop- 
erty held in trust was bequeathed in 
her will, such property was subject 
to an inheritance tax under St. (1921) 
p 1500 § 2. In re Dillingham’s Estate, 


For later cases, developments and changes in the law see Annotations, same title and section number, . 


Glensey’s Estate, 7 Pa.Dist.&Co. 519, 

59. Matter of Wheeler, 100 N.Y.S. 
1044, 115 App.Div. 616. 

60. In re Gelm’s Estate, 61 Pa.Su- 
per. 228. 

[a] Rule applied.—Where a testa- 
tor gives his whole estate to his wife 
for life or until her remarriage, and 
after her death or remarriage to be 
divided share and Share alike among 
his four children, naming them, “to 
them and to their heirs and assigns 
forever,’ each child takes a vested 
estate in remainder, and if one of 
them dies after the death of the tes- 
tator, and before the death of the 
widow, intestate, unmarried, and with- 
out issue, his interest passes to the 
other three children, and is subject 
to the collateral inheritance tax. In 
re Gelm’s Estate, 61 Pa.Super. 228. 

61. In re Hornblower’s Estate, 250 
N.Y.S. 623, 140 Misc. 470. 

62. In re Colt’s Estate, 211 N.Y.S. 
541, 125 Mise. 378. 

63. See statutory provisions. 

[a] Particular statutes construed. 
—A statute making all property with- 
in the jurisdiction, corporeal and in- 
corporeal, subject to the succession 
tax, indicates an intention to tax all 
property that can be taxed by the 
commonwealth. Peabody v. Stevens, 
102 N.H. 485, 215 Mass. 129; Kinney 
v. Stevens, 93 N.E. 586, 207 Mass. 
nok 35 L.R.A.N.S. 784, Ann.Cas.1912A 

64 In re Stanton, 105 N.W. 1122, 
142 Mich. 491. 

65. Matter of Hellman, 66 N.E. 809, 
174 N.Y. 254, 95 Am.S.R. 582; In re 
Knoedler’s Estate, 35 N.E. 601, 140 
INGYAe noted 


Exemption from tax see infra §§ 
2524-2534. 

69. Succession of Stauffer, 43 So. 
928, 119 La. 66; Abadie’s Succession, 
43 So. 306, 118 La. 708. 

Comity, reciprocity, and double tax- 
ation see supra §§ 2400-2402. 

70. Becker’s Succession, 43 So. 701, 
118 La. 1056. 

71. Mitchell’s Estate, 2 Pa.Dist.& 
Cox5 09; 

Status as passing by succession see 
Supra § 2445, 

72. Mass.—Callahan Vv. Wood- 
bridge, 51 N.H. 176, 171 Mass. 595. 

Mont.—Hinds vy. Wilcox, 55 P. 355, 
22 Mont. 4. 

N.Y.—Matter of Hallock, 87 N.Y.S. 
255, 42 Mise. 473, 4 Mills 196. 

N.C.—Norris v. Durfey, 84 S.E. 687, 
168 N.C. 321. 
fS poatipay re Lea, 45 A. 337, 194 Pa. 

Porto Rico.—Riefohl y. Registrar, 
27 Porto Rico 342. 

73. See statutory provisions. 

74.. Baker v. Commissioner of Cor- 
porations and Taxation, 148 N.E. 592, 
258 Mass. 130; Peabody v. Stevens, 
102 N.E. 435, 215 Mass. 129. 

[a] Nature of interest.—(1) As in- 
terest of a cestui que trust in a real 
estate trust is rightly described as 
equitable, it is subject to legacy and 
succession tax, within a statute im- 
posing excise on “any interest in real 
estate.” Baker v. Commissioner of 
Corporations and Taxation, 148 N.E. 
598, 253 Mass. 130. (2) Interest of a 
certificate holder in a trust consist- 
ing wholly of real estate constitutes 
“equitable interest in land.” Baker 
v. Commissioner of Corporations and 


——.e 
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§§ 2508-2512] 


Interest of tenant in common or joint tenant. An 


undivided interest in real estate owned by decedent — 


as a tenant in common is subject to a succession 
tax.’® So, also, the interest of a deceased joint ten- 
ant is taxable as a transfer intended to take effect 
upon his death.7® 

[§ 2509] c. Personal Property—(1) In General. 
The transfer of what personal property is taxable 
depends on the terms of the statute.77 Under a stat- 
ute taxing legacies consisting of the personal estate 
of decedent, a pecuniary legacy consists of dece- 
dent’s estate as much as would a legacy of specific 
property.7* A statute providing for taxation of the 
transfer of goods, wares, and merchandise belonging 
to decedent includes all tangible personalty,’® and is 
not intended to apply only to the stock in trade of a 
merchant.®°® 

Bequest of freedom to slave was a legacy within 
the meaning of the inheritance tax laws.*! 

Executor’s commissions for handling decedent’s 
estate are taxable.§? 

Stock exchange seat. A stock exchange seat is 
property subject to inheritance transfer taxes on the 
death of the owner.®? 

Property in nature of realty. <A gift of rents from 
realty devised in perpetuity amounting practically 
to a gift of the realty itself is not taxable as an an- 
nuity, life estate or legacy.®# 

Widow’s exemptions. Where a statute provides 
for the setting aside of certain articles as exemptions 
for a widow, such articles cannot be subjected to a 
transfer tax.*> 

[§ 2510] (2) Securities, Obligations, and Evi- 
dences of Debt. Property which has been subject to 
transfer or inheritance taxes upon the death of the 
owner thereof includes bank deposits,®* bonds,** con- 
tracts under seal for the purchase of land owned by 
decedent,®* corporate stock,*® installments due de- 
Taxation, supra. 

75. Zipper v. McCutcheon, 153 A. 
101, 9 N.J.Mise. 164. 

76. Carr’s Estate, 30 Pa.Dist. 481. 

77. See statutory provisions. 87. 

78. In re Morse’s Estate, 136 A.|115 La. 71; 
394, 100 Vt. 227; In re Clark’s Estate, 
136 A. 389, 100 Vt. 217. 


79. In re Brooks’ Estate, 197 N.Y. 
S. 637, 119 Misc. 738 [aff 208 N.Y. 


80. In re Gould’s Estate, 205 N.Y. [a] 
S. 158, 123 Misc. 14. 

[a] Ilustrations.—(1) In a stat- 
ute the description “goods, wares, and 
merchandise” is not limited to its 
narrow import as the stock in trade 
of a merchant, so that jewelry and 
Silverware of decedent are taxable 89. 


public service 


220 subd 4. 


thereunder. In re Brooks’ Estate, 197|115 La. 71; 
N.Y.S. 637, 119 Misc. 738 [aff 208]1026, 85 N.J.Law 67; 
N.Y.S. 837]. (2) A nonresident dece-| Strong, 25 L.J.Ch. 407. 


dent’s jewelry and personal effects, 90. 
kept within the state, are “goods, 
wares and merchandise,’ and hence 91. 
are subject to a transfer tax, under 
Tax L. § 220 subd 2. In re Gould’s 
Estate, 205 N.Y.S. 158, 123 Misc. 14. 
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86. State v. Baldwin’s Estate, 19 
S.W.(2d) 732, 323 Mo. 207 [rev_on oth- 
er grounds 50 S.Ct. 436, 281 U.S. 586, 95. 
74 L.Ed. 1056, 72 A.L.R. 1303]. 639 
Kohn’s Succession, 38 So. 898, 
State v. Baldwin’s Estate, 
19 S.W.(2d) 732, 323 Mo. 207 [rev _on 96. 
other grounds 50 S.Ct. 436, 281 U.S. 
586, 74 L.Ed. 1056, 72 A.L.R. 1303]; 
In re Rothchild, 63 A. 615, 71 N.J.Eq. 
210 [aff 65 A. 1118, 72 N.J.Hq. 425]. 
Bonds of public service cor- 
porations.—Transfer of bonds of a 
corporation 
power is not taxable under Tax L. § 
In re Brett’s Hstate, 205 97. 
N.Y.S. 154, 123 Misc. 507. 

88. Re Muir, 24 Man. 310. 

Kohn’s Succession, 38 So. 898, 
Senff v. Edwards, 88 A. 


Norris v. Cary, (Wis.) 238 N. 
W. 415 [mod 237 N.W. 113]. [a] 
State v. Baldwin’s Estate, 19 
S.W.(2d). 732, 323 Mo. 207 [rev on 
other grounds 50 S.Ct. 436, 281 U.S. 
586, 74 L.Ed. 1056, 72 A.L.R. 1303]. 
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cedent on a contract for sale of stock,®® and promis- 
sory notes.®! <A statute providing for transfer taxes 
on shares of stock does not authorize a tax on war- 
rants or rights to subscribe for shares.°2 Promis- 
sory notes, the collection of which is barred by lim- 
itations, are not assets of the estate for purposes 
of transfer taxation.®? United States bonds, de- 
clared exempt from taxation, are not subject to an 
inheritance tax,®* and so of adjusted service cer- 
tificates of war veterans.®® As a bond of a corpora- 
tion does not represent the corporation’s property, 
the transfer of such a bond is not taxable under a 
statute providing for taxation of transfer of bonds 
or other evidences of interest in corporations where 
the bonds or other instruments represent real prop- 
erty of the corporation within the state.®® 

‘Investments. Under a statute providing for an in- 
vestment tax, and another statute providing for a 
transfer tax on investments when such investment 
tax has not been paid by decedent, the transfer tax 
imposed where the investment tax is not paid can 
be imposed only upon investments as defined by the 
statute imposing the investment tax,®7 and cannot be 
imposed upon investments expressly exempted from 
the investment tax.’ 

[§ 2511] (3) Choses in Action Generally. Chos- 
es in action reduced to possession or recovered by 
the executor by proceedings at law or in equity are 
taxable as part of decedent’s estate;®® but a claim 
which is in general litigation, the outcome of which 
is still in doubt, although the estate has been so 
far successful, is not to be considered in determining 
the amount of the transfer tax against the estate.1 
Where the estate of decedent is entitled to certain 
commissions payable to decedent as an agent, such 
right is part of his estate subject to an inheritance 
axe 


[§ 2512] (4) Leaseholds. A leasehold interest is 


613]. 
Power to tax see supra § 2373. 
Smith’s Estate, 8 Pa.Dist.&Co. 


- Exemption see infra § 2530. 
Power to tax see supra § 2375. 

In re Gates’ Hstate, 153 N.E. 
45, 2438 N.Y. 193; In re Lowell’s Es- 
tate, 203 N.Y.S. 312, 208 App-Div. 
201 [mod 200 N.Y.S. 442, 121 Misc. 
106, and aff 147 N.E. 183, 239 N.Y. 
532]; In re Richards’ Estate, 169 N. 
Y.S. 968, 182 App.Div. 572 [aff 167 N. 
Y.S. 172, 101 Misc. 391, and aff 122 N. 
E. 889, 225 N.Y. 671]. 

In re Sheppard’s Estate, 179 N. 


‘under 


Y.S. 409, 189 App.Div. 370; In re 
Wille’s Estate, 182 N.Y.S. 366, 111 
Mise. 61; In re Austin’s Estate, 180 


N.Y.S. 502, 109 Misc. 584; In re Kean, 
177 -N.Y.S. 789, 108 Misc. 538; In re 
Preston’s Estate, 178 N.Y.S. 447, 108 
Mise. 535. 

Rule applied.—As the section 
of the Tax Law, imposing five per cent 
transfer tax on investments not 
stamped as required by the invest- 
ment tax act, imposes the tax only 
on the transfer of an investment as 


Hennell vy. 


81. Spencer v. Negro Dennis, 8 [a] Notes of manufacturing cor- 
Gill (Md.) 314; State v. Dorsey, 6 Gill} poraticon.—Where a nonresident died 
(Md.) 388. leaving notes which were given by a 

82. Williams v. Mosher, 6 Gill] manufacturing corporation, the notes 
(Md.) 454. were not subject to transfer tax, in 

83. In re Hellman, 66 N.E. 809,| view of Tax L. § 220 subd 4, as amend- 
174. N.Y. 254, 95 Am.S.R. 582, 12]ed by L. (1916) ¢ 323 § 83. In re Tol- 
N.Y.Ann.Cas. 470; Matter of Glen-| man’s Estate, 172 N.Y.S. 294, 104 Misc. 
dinning, 74 N.Y.S. 190, 68 App:Div. | 696. 


125 [aff 64 N.E. 1121, 171 N.Y. 684]; 
Matter of Curtis, 64 N.Y.S. 574, 31 
Misc. 83. 

84. Myrtetus’s Est., 


85. Matter of Page, 79 N.Y.S. 382, 
39 Misc. 220, 3 Mills 328. F 

Status as passing by succession see 
supra § 2443. 


25. Pa.Dist. 


92. In re Phelps’ Hstate, 193 N.Y.S. 
399, 118 Mise. 405. 

93. In re Mead’s Estate, 194 N.Y.S. 
349, 118 Mise. 712. 

94. Matter of Schermerhorn, 100 
N.Y.S. 480, 50 Misc. 233, 5 Mills 371; 
Matter of Coogan, 59 N.Y.S. 111, 27 
Misc. 563 [aff 61 N.Y.S. 1144, 45 App. 
Div. 628, and aff 57 N.H. 1107, 162 N.Y. 


defined in that act, the tax cannot be 
imposed on investments other than 
those specified in that section, which 
is the only section in that act pur- 
porting to define investments, and 
hence cannot be imposed on western 
mortgages not part of a series. In re 
Sheppard’s Estate, 179 N.Y.S. 409, 189 
App.Div. 370. 

98. In re Belden’s Hstate, 179 N. 
Y.S. 406, 189 App.Div. 417. 

99. Atty.-Gen. v. Brunning, 8 H.L. 
Cas. 243, 11 Reprint 421. ‘ 

1. Matter of Skinner, 94 N.Y:S. 
144, 106 App.Div. 217. 

2. -Fell’s Succession, 44 So. 879, 119 
La. 1037, 15 L.R.A.N.S. 267. 
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personal property for the purposes of succession 
taxation.? A perpetual lease reserving rent is real 
property not subject.to a transfer tax as personalty.* 

[§ 2513] (5) Conversion of Realty into Personal- 
ty or Personalty into Realty. Where realty has been 
converted into personalty, it has been held that its 
transfer becomes taxable in the same manner as 
other personalty of decedent,® although a later de- 
cision holds that realty exempt from inheritance tax- 
ation is exempt whether there has been a conver- 
sion or not. Land devised to an executor in trust 
to sell the same and hold the proceeds for dece- 
dent’s heirs is not taxable as personalty, as the fic- 
tion of equitable conversion does not affect taxa- 
tion;’ but all that the heir has is a right to a dis- 
tributive share of the proceeds, which is personalty, 
and taxable as such on the death of the heir. A 
‘fund bequeathed to executors or trustees with a 
direction that it be laid out in land is personal prop- 
erty for the purpose of taxation.® 

[§ 2514] d. Interest in Partnerships or Associa- 
tions. The value of decedent’s interest in a partner- 
ship is subject to a transfer tax.1° Where money 
loaned by a partner to his firm is actually his con- 
tribution to the firm’s capital, it is taxable on his 
death as part of his estate.*+ 

Interest in realty. The interest of a decedent as 


TAXATION 


396, 40 Misc. 431, 3 Mills 502. 


(§§ 2512-2516 


the firm or association is personalty for purposes 
of taxation.?? ‘ j 

[§ 2515] e. Good Will. The good will of a business 
condueted by decedent or in which he is interested 
is an asset of his estate subject to an inheritance 
tax;18 but an option to aequire the good will of a 
business does not confer any ownership so that its 
relinquishment may be taxable as a transfer.1* A 
practice built up by a physician as a result of his 
personal skill is not good will taxable on his death.*® 
A firm whose business is such that its success or 
failure does‘not depend upon the attitude of the 
public toward the firm has no good will which can be 
taxed.1° 

[§ 2516] 6. Character of Estate or Interest Cre- 
ated or Given—a. In General. Whether or not par- 
ticular estates or interests given or created in de- 
cedent’s property are subject to taxation depends 
upon the terms of the statute imposing the transfer 
or inheritance tax.17 In order to be taxable, the 
estate or interest given or created must be a dona- 
tion capable of vesting, and if it is impossible that 
it should become effective, as by reason of the 
nonexistence of the beneficiary, it is not taxable;1§ 
but it is no objection to the imposition of the tax 
that the beneficiary is not immediately ascertainable 
and that the ultimate vesting of the interest is con- 
tingent.1° However, a mere possibility that at some 


110 Mise. 475. (8) Where partner- 


a partner or stockholder in the real estate owned by 
In re Althause, 61 


3. N.E. 1127, 
168 N.Y. 670. 

4 In re Vivanti’s Estate, 122 N.Y. 
S. 954, 188 App.Div. 281 [rev 118 N. 
Y.S. 680, 63 Misc. 618, 7 Mills 207, and 
appeal dism 93 N.E. 1134, 200 N.Y. 
613]. 

5. Matter of Stiger, 28 N.Y.S. 163, 
7 Misc. 268, 1 Gibb.Surr. 36; In re 
Wheeler, 22 N.Y.S. 1075, 1 Misc. 450, 
1 Pow.Surr. 160. 

{a] Infant’s share of proceeds of 
partition sale of land is taxable as 
personal property. Matter of Stiger, 
28 N.Y.S. 168, 7 Misc. 268, 1 Gibb. 
Surr. 36. 3 

{b] In England, where realty has 
been converted into personalty, it is 

._ liable for legacy and probate duty. 
In re Gunn, 9 P.D. 242; Atty.-Gen. v. 
Lomas, L.R. 9 Exch. 29; Williamson 
v. Advocate-Gen., 10 Cl.&F. 1, 8 Re- 

rint 641; Hobson v. Neale, 8 Exch. 

68; Atty.-Gen. v. Simcox, 1 Exch. 
749; Harding v. Harding, 2 Giffard 
597, 66 Reprint 250; Advocate-Gen. v. 
Ramsay, 4 L.J.Exch. 211; Advocate- 
Gen. v. Smith, 1 Macq. 760. 

6. Matter of Cobb, 36 N.Y.S. 448, 
14 Mise. 409, 1 Gibb.Surr. 402. 

7. Matter of Sutton, 38 N.Y.S. 277, 
38 App.Div. 208 [aff 38 N.Y.S. 102, 
15 Mise. 659, 1 Gibb.Surr. 459 (aff 44 
N.E. 1128, 149 N.Y. 618)]. 

8. Matter of Mills, 67 N.Y.S. 956, 
84 N.Y.S. 11385, 86 App.Div. 555, 1 
aoe 608 [aff 69 N.E. 1127, 177 N.Y. 
562]. 

9. Kenlis v. Hodgson, [1895] 2 Ch. 


ae Re De Lancey, L.R. 5 Exch. 
10. In re Reimers’ Estate, 176 N.Y. 


S. 430, 107 Misc. 322 [aff 178 N.Y.S. 
914, 189 App.Div. 935]. 

[a] MIliustration.—Where decedent 
and the beneficiary of his estate made 
contributions to a special partnership, 
‘and executed articles of copartner- 
ship as individuals, and not as mem- 
_bers of another partnership firm, and 
received substantial returns there- 
from, such contributions were not 
from the other partnership, but were 
liable to the transfer tax on the death 
of the contributing partner. In re 
Reimers’ Estate, 176 N.Y.S. 430, 107 
Misc. 322 [aff 178 N.Y.S. 914, 189 App. 
Div. 935]. 

11. Matter of Probst, 82 N.Y.S. 


12. In re Jones, 65 N.E. 570, 172 N. 
Y. 575, 60 L.R.A. 476; Atty.-Gen. v. 
Hubbuck, 13 Q.B.D. 275. 

13. In re Deutz’s Estate, 149 A. 
257, 105 N.J.Eq. 671; In re Ball’s Es- 
tate, 146 N.Y.S. 499, 161 App.Div. 79, 
13 Mills 69; Matter of Jones, 74 N.Y. 
S. 702, 69 App.Div. 237 [rev on other 
grounds 65 N.E. 570, 172 N.Y. 575, 
60 L.R.A. 476]; In re Ulrici’s Estate, 
182 N.Y.S. 516, 111 Misc. 55; In re 
Herrmann’s Estate, 180 N.Y.S. 509, 110 
Mise. 475; In re Halle’s Estate, 170 
N.Y.S. 898, 103 Misc. 661; In re Bor- 
den, 159 N.Y.S. 346, 95 Misc. 443; 
In re Gumbinner’s Hstate, 155 N.Y.S. 
188, 92 Mise. 104; In re Vivanti’s Hs- 
tate, 118 N.Y.S. 680, 63 Misc. 618, 7 
Mills 207 [rev on other grounds 122 
N.Y.S. 954, 1388 App.Div. 281, and ap- 
peal dism 93 N.E. 1134, 200 N.Y. 513]; 
Matter of Keahon, 113 N.Y.S. 926, 60 
Misc. 508; Matter of Dun, 82 N.Y.S. 
802, 40 Mise. 509, 8 Mills 528; In re 
Hearn’s. Hstate, 182 N.Y.S. 363; In re 
Cohen’s Hstate, 170 N.Y.S. 156. 

[a] Ome of essential elements of 
“sood will,” which gives the value 
so far as a transfer tax is concerned, 
is the right of the owner or successor 
in interest to continue an established 
business under the old firm name. 
In re Ulrici’s Estate,.182 N.Y.S. 516, 
111 Misc. 55. 

[b] Agreement between partners 
that the firm has no good will, or 
shall not be considered in determin- 
ing the value of a deceased partner’s 
interest, does not preclude taxing a 
transfer thereof (Transfer Inherit- 
ance Tax Act [4 Comp. St. (1910) p 
5301 et seq, § 537 et seq, as amend- 
edJ). In re Deutz’s Estate, 149 A. 
257, 105 N.J.Eq. 671. 

[ec] Ilustrations.—(1) A manufac- 
turing business having net profits is 
an asset subject to inheritance tax, 
although decedent did not advertise 
and owned no patents or trade-marks. 
In re Gumbinner’s Estate, 155 N.Y.S. 
188, 92 Misc. 104, 15 Mills 259. (2) 
A firm engaged in the business of 
manufacturing colors, which did a 
very profitable business and had been 
sufficiently long established to be 
known to the trade, had a good will, 
for transfer tax purposes. In re 
Herrmann’s Estate, 180 N.Y.S, 5.09, 


For later cases, developments and changes in the law see Annotations, 


ship articles provided for continuance 
of the partnership until a specified 
date, and provided that the good will 
and assets of the business belonged 
to one of the partners, individually, 
that if either of the other partners 
should die his interest would be the 
amount standing opposite his name 
on the books of the firm, and that in 
case of death of the agreed owner 
of the good will his interest in the 
business should continue until termi- 
nation of the partnership by the time 
limitation and his executors might 
purchase the interests of the other 
members at the amounts standing op- 
posite their names on the firm books, 
he was the sole owner of the good 
will of the business, and it was tax- 
able as an asset of his estate. In re 
Hearn’s Hstate, 182 N.Y.S. 363. (4) 
A business in which there is no per- 
sonal element in the dealings with 
customers is not devoid of good will 
on the ground that the business was 
personal. In re Ulrici’s Estate, 182 
N.Y.S. 516, 111 Misc. 55. 

14. In re Hall’s Hstate, 125 A. 246, 
99 N.J.Law 1 [mod 119 A. 669, 94 N.J. 
Eq. 398, and aff 126 A. 924, 100 N.J. 
Law 405). 

15. In re Caldwell’s Estate, 176 N. 
Y.S. 425, 107 Mise. 316 [aff 185 N.Y. 
eee hol 

js n re Nichols’ Estate, 198 N.Y. 
S. 896, 120 Misc. 228. f wee 

[a] Illustration—Where a part- 
nership was the exclusive selling 
agency for the product of five mills, 


under an agreement which could be — 


terminated on reasonable notice, the 
partnership receiving a stated com- 
mission on its sales, but having no 
share in the profits as such, the part- 
nership’s profits being attributable to 
the salability of the products, the 
element of good will does not exist, 
and the appraised value of deceased 
partner’s share in good will is not sub- 
ject to transfer tax. In re Nichols’ 
Estate, 198 N.Y.S. 896, 120 Misc. 228. 

17. See statutory provisions. 

18. Matter of Chesebrough, 69 N. 
Y.S. 848, 34 Misc. 365, 2 Mills 171, 

19. Howe v. Howe, 61 N.E. 225, 179 
Mass. 546, 55 L.R.A. 626; In re Kin- 
sella’s Estate, 239 S.W. 818, 293 Mo. 
545; Matter of Edson, 56 N.Y.S. 409, 


same title and section number, 


aia cg ie OO 


§§ 2516-2522] 


time one might become the owner of decedent’s prop- 
erty is no justification for a tax.2° Where the in- 
terest in decedent’s property acquired by gift, will, 
or inheritance by a child of a decedent is taxable, 
it does not escape taxation by reason of the fact 
that decedent has placed such interest under the 
discretionary control of another person.?! Equi- 
table principles may be followed in determining 
what beneficial interests are taxable.22 

Mere personal license or privilege to use dece- 
dent’s property if the licensee so desires is not a 
taxable estate in the property.?? 

[§ 2517] b. Annuities or Life Incomes. Where 
the statutes so provide, expressly or otherwise,?4 
estates taxable include annuities or life incomes 
charged upon property,?® even though the title to 
the remainder of the estate, from which the income 
is to be paid, was vested in trustees.2® In the ab- 
sence of any statute providing for its taxation, an 
income of indefinite amount and duration is not sub- 
ject to an inheritance tax.?7 Surplus income paya- 
ble to a remainderman during the existence of the 
preceding estate is a life estate subject to a collateral 
inheritance tax.?§ 

[§ 2518] c. Pecuniary Legacies. Where so pro- 
vided by statute, pecuniary legacies are subject to 
inheritance taxes.*® A pecuniary legacy is not tax- 
able under a statute taxing annuities.?° 

Surety bond given by executors to secure pay- 
ment of a pecuniary legacy is not taxable.31 

[§ 2519] d. Estates for Life or Years. Whether 
or not life estates, or estates for years, are taxable 
transfers depends upon the terms of the statutes im- 
posing transfer taxes.*? If the statute exempts cer- 
tain elasses of estates from taxation, a life estate 
not within the exempted class is subject to a trans- 
fer tax.5* Where a life estate is, by statute, tax- 
38 App.Div. 19 [aff 54 N.E. 1092, 159 


N.Y. 568]; Matter of Le Brun, 80_N. 
Y.S. 486, 39 Misc. 516, 3 Mills 369. 
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tor’s will title to the remainder of 
the estate vested in trustees, 
the income belonged to testator’s wid- 
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able notwithstanding it may be divested by the act 
or omission of the legatee or devisee, an estate for 
life subject to termination upon the marriage of the 
legatee or devisee is taxable.?4 An equitable life 
tenant’s interest under a revocable deed of trust is 
taxable. 

[§ 2520] e. Estates in Remainder. A vested es- 
tate or interest in remainder created by a will is a 
taxable transfer of property,?® and the fact that 
the prior estate is exempt from the inheritance tax 
will not relieve the remainderman from the pay- 
ment of such tax.*7 So, also, a contingent remainder 
is taxable,**® although it may not be immediately sub- 
ject to the tax on account of the uncertainty of the 
person to whom it may eventually descend or because 
he is not yet in esse,®® or because the life tenant is 
given full control of the corpus of the property, with 
a right to use so much thereof as he may desire or 
as may be necessary, and the ultimate value of the 
remainder therefore cannot be determined.*°® 

[§ 2521] f. Interest as Trustee. Property pass- 
ing by will to a beneficiary to hold in trust is not the 
property of the beneficiary, so that the transfer of it 
after his death is taxable,*+ but the property must 
have been left in trust, it not being enough to make 
an absolute bequest with an expression of confidence 
that it will be used a certain way,*? and a voluntary 
acknowledgment of a trust by the devisee cannot 
affect the taxability of the transfer.** 

[§ 2522] 7. Nature and Relationship of Taker. 
As the statutes imposing transfer or inheritance tax- 
es generally provide that transfers shall or shall not 
be taxable depending on the relationship between 
decedent and the transferee,** whether or not a 
particular transfer is taxable depends on whether 
the relationship between the transferee and dece- 
dent falls within the relationships specified by the 
Mills 475; Matter of Begert, 55 N.Y. 


where] S. 751, 25. Mise. 466; In re Lange, 55 
N.Y.S. 750; In re Vinot, 7 N.Y.S. 517; 


20. People v. Camp, 122 N.E. 43, 
286 Ill. 511. 

21. In re Baugham’s Estate, 90 S. 
BY208, 1-72 -N-C2170. 

22. People v. Schaefer, 107 N.E. 
617, 266 Ill. 334. 

23. In re Shipley’s Estate, 45 Pa. 
Super. 570. 

24. See statutory provisions. 

25. Iil.—People v. McCormick, 70 
N.E. 350, 208 Ill. 437, 64 L.R.A. 775. 

La.—Succession of Cotton, 135 So. 
368, 172 La. 819. 

Mass.—Moore v. Treasurer and Re- 
ceiver General, 129 N.E. 364, 237 Mass. 
254. 

N.J.—Stengel v. Edwards, (Sup.) 
98 A. 424. 

Pa.—lIn re Henris’ Estate, 53 Pa.Su- 
per. 633. 

Eng.—In re De Hoghton, [1896] 1 
Ch. 855; Stow v. Davenport, 5 B. 
&Ad. 359, 27 E.C.L. 156, 110 Reprint 
823; Bryan v. Mansion, 3 Jur.N.S. 
473. See Green v. Croft, 2 H.Bl. 30, 
126 Reprint 412 (tax on legacies by 
receipt, under 20 Geo. 3 c 28, 23 Geo. 
$c 58, 29 Geo. 3 ¢ 51). 

[a] Ilustration.—A bequest of 
money to be earned from the estate, 
payable monthly or quarterly for life, 
is an “annuity” within the inheritance 
tax statute. Succession of Cotton, 135 
So. 368, 172 La. 819 (right to income 
to be earned, bequeathed by will mak- 
ing income payable annually, in 
monthly or quarterly installments, 
has been held “property,” and there- 
fore subject to inheritance tax). 

26. Moore v. Treasurer and Receiyv- 
er General, 129 N.E. 364, 237 Mass. 


254. 
[a] Thus, although under testa- 


ow and children, they being entitled 
to it semiannually, the interests of 
the widow and children were subject 
to the legacy and inheritance tax im- 
posed by St. (1907) c 563 § 6. Moore 
v. Treasurer and Receiver General. 
129 N.E. 364, 237 Mass. 254. 

27. In re Clark’s Estate, 194 S.W. 
54, 270 Mo. 351. 

28. lLockard’s Estate, 9 Pa.Dist.& 
Co. 180. 

29. See statutory provisions. 

30. Chisholm y. Shields, 66 N.E. 
93, 67 OhioSt. 374. 

31. Shields v. Matthews, 22 Ohio 
Cir.Ct.N.S. 398. 

32. See statutory provisions. 

33. Billings v. People, 59 N.E. 798, 
189 Ill. 472, 59 L.R.A. 807 [aff 23 S. 
Ct. 272; 188. U.S.) 97.40, L.Bd:;-:4001]); 
Low v. Abbott, 84 N.E. 96, 197 Mass. 

34. In re Plum, 75 N.Y.S. 940, 37 
Mise. 466, 2 Mills 551. 

35. In re Fosdick’s Estate, 139 A. 
$18, 102 N.J.Ea. 45. 

36. In re Cole’s Estate, 138 N.E. 
733, 235 N.Y. 48; In re Rohan-Chabot, 
60 N.E. 598, 167 N.Y. 280; In re Sea- 
man, 41 N.E. 401, 147 N.Y. 69; Mat- 
ter of Bushnell, 77 N.Y.S. 4, 73 App. 
Div. 325 [aff 65 N.E. 1115, 172 N.Y. 
649]; Knight v. Stevens, 72 N.Y.S. 
815, 66 App.Div. 267 [rev on other 
grounds 63 N.E. 787, 171 N.Y. 40]; 
Matter of Cruger, 66 N.Y.S. 636, 54 
App.Div. 405 [aff 59 N.E. 1121, 166 N. 
Y. 602]; In re Bloss’ Estate, 166 N.Y. 
S. 1005, 100 Misc. 643; In re Hoyt, 76 
N.Y.S. 504, 37 Misc. 720, 3 Mills 65; 
Matter of Runcie, 73 N.Y.S. 1120, 36 


Misc. 607, 2 Mills 409; Matter of Sher-| p 


man, 63 N.Y.S. 957; 30 Mise, 547, 1 


In re Daly’s Estate, 28 Pa.Dist. 876; 
Blakiston’s Est., 25 Pa.Dist. 365; 
Cooper vy. Com., 5 Pa.Co. 271; Harri- 
son vy. Johnston, 70 S.W. 414, 109: 
Tenn. 245; Bailey v. Drane, 33 S.W. 
573, 96 Tenn, 16. 

[a] Illustration.—Under a will de- 
vising a stipulated sum in trust to 
testator’s daughter, and “‘all the rest, 
residue and remainder” to his son, the 
remainder in property theretofore put 
in trust by the father for the son’s 
benefit during his life, in considera- 
tion of his managing his father’s af- 
fairs, passed to the son as part of the 
residue, and is subject to transfer 
tax. In re Cole’s Estate, 138 N.E. 733, 
235 N.Y. 48. 

37. Bailey v. Drane, 33 S.W. 573, 
Voy renn1'6. 

38. Ayers v. Chicago Title, 
Cos. SSN Es Lee 187 Sl a2 
Dows, 60 N.E. 439, 167 N.Y. 227, 88 
Am.S.R. 508, 52 L.R.A. 4383; Matter 
of Hitchins, 89 N.Y.S. 472, 43 Misc. 
485, 4 Mills 290 [aff 92 N.Y.S. 1128, 
101 App.Div. 612 (aff 74 N.E. 1118, 
181 N.Y. 553)]; Matter of Forsyth, 
32 N.Y.S. 175, 10 Mise. 477, 1 Gibb. 
Surr. 185; Willing’s Estate, 11 Phila. 
(Pa.) 119; Bailey v. Drane, 33 S.W. 
578, 96 Tenn. 16. 

39. See infra § 2541. 

40. See infra § 2541. 

41. People v. Schaefer, 
617, 266 Ill. 334. 

42. In re McVeigh’s Estate, 164 §S. 
W. 673, 181 Mo.App. 566. 

43. In re Holt’s Estate, 215 P. 124, 
61 Cal.App. 464. 

44. See statutory provisions. 
Exemption of transfers for or to 
articular purposes or beneficiaries 
see infra §§ 2526-2532, 


107 N.E. 
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statute.t® In order that there should be a taxable 
transfer, it is not necessary that there should be an 
ascertained transferee.*® A statute imposing a tax 
on the transfer of property of a decedent “to any 
person” other than certain specified relatives ap- 
plies to a devise of property to a private corpora- 
tion,*? or to a college.*® Under a statute imposing 
a collateral inheritance tax on transfers, a transfer 
to a lineal descendant of the donor of a power of 
appointment is not subject to such a tax;*® but 
where the donee of the power blends the property 
with his own estate and thereafter passes to collat- 
eral legatees, the transfer is taxable.°® The exer- 
cise of a power of appointment over her father’s 
estate by a wife in favor of her husband makes the 
transfer taxable, as the husband takes as son-in-law 
of his wife’s father.°1 Where one dies intestate, 
the statute of succession must be looked to to deter- 
mine the right of heirship in the intestate’s estate 
in order to fix the inheritance tax due the state 
from the recipient of the intestate’s estate.°? An 
inheritance tax cannot be avoided by a designated 
beneficiary or heir who is liable to a tax by assign- 
ing his share for a nominal consideration to one 
whose right of succession is exempt from the tax,°? 
nor can the amount of it be reduced in this way.>* 
A devise to an executor absolutely is taxable even 
though by extrinsic circumstances it is held in trust 
for decedent’s next of kin who would not have been 
liable for the tax had the transfer been directly to 
him.°® 


Dual relationship. Where decedent’s only part- 


45. See cases infra this note. 47. 
[a] Particular statutes construed. 
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eee v. Com., 27 Gratt. (68 63. 
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ners were his two sons, who were legatees under his 
will, it is immaterial whether decedent’s interest in 
the good will of the business is. taxed against them 
as legatees or as surviving partners.*® 

[§ 2523] 8. Successive Transfers.°? Hach suc- 
cessive transfer of an interest in an undistributed 
estate has been held the basis for a transfer tax,°* 
so that the transfer of the interest in an unpaid leg- 
acy to the wife of the deceased legatee is a taxable 
transfer,°® and the transfer of the interest in the 
same unpaid legacy by the will of the wife of the 
deceased legatee is also taxable.©° Where property 
held in remainder passes to the heirs of the re- 
mainderman who were not named in the will, their 
interest is not exempt, but the tax having been 
paid on the transfer to remainderman, their ances- 
tor, no further tax is assessable.** 

[§ 2524] I. Exemptions*°*—1. In General. An 
exemption from an inheritance tax is a matter of 
grace®s or privilege’ and may not properly be 
claimed beyond the extent to which the lawmaking 
body has seen fit to allow it.5 Generally speaking, 
a statute creating an exemption should be construed 
strictly®* against a claimant of the exemption,®’ and 
liberally in favor of the state;** and it does not ap- 
ply unless the subject matter or beneficiary in ques- 
tion is plainly and clearly within its terms.°® While 
the foregoing rule as to strict construction?® is re- 
laxed in favor of charitable beneficiaries,71 an ex- 
emption law being liberally construed in favor of 
such beneficiaries,’? nevertheless an exemption in 
favor of a charity, or in respect of a charitable pur- 


In re Foss’ Estate, 196 P. 10, 
114 Wash. 681 


—(1) Inheritance Tax St. (1921) § 2 48. 


cl H, prescribing the inheritance tax, 
when the beneficial interest in any 
property or income therefrom shall 
pass to any “brother or sister,’ is 
applicable to half brothers and sisters 
of decedent. People v. Elliff, 219 P. 
O24) 74° Colos 81.6 (2) ‘The words 
“heirs, legatees, devisees, administra- 
tors, executors and trustees,” in Gen. 
Revenue L. (1902) §§ 21-41 (L. [1902] 
pp 49-57 c 8), imposing on such per- 
sons an inheritance tax, comprises 
all of the persons who have succeed- 
ed to the property, the administra- 
tors and executors for the purpose of 
administration, the trustees to carry 
out any trust, and the heirs, legatees, 
and devisees at final distribution or 
at death so far as real estate is con- 
cerned. In re Macky’s Estate, 102 
P. 1075, 46. Colo:.79, 23 L.R.AN-S. 
1207. (3) The word “stranger,” as 
used in Act (1906) No. 109, entitled 
“An act to levy taxes on all inherit- 
ances, and imposing a tax on inherit- 
ances falling to ascendants, descend- 
ants, collateral relations, and stran- 
gers,” is intended to exhaust the 
whole category of persons who might 
be called to the inheritance, and ap- 
plies to all who have not in fact or 
by law the status of legitimate as- 


cendants, descendants, or collateral 
relations. Succession of Baker, 55 So. 
714, 129 La. 74, Ann.Cas.1912D 1181. 


(4) Illegitimate children acknowledg- 
ed by their father are not “collateral 
heirs,” and any inheritance passing to 
such a child from its father is not a 
collateral inheritance, under a stat- 
ute making collateral heirs’ inherit- 
ance subject to a tax. Wirringer v. 
Morgan, 106 P. 425, 12 Cal.App. 26. 

46. In re Brez, 64 N.E. 958, 172 
N.Y. 609, 610; In re Vanderbilt, 64 
N.E. 782, 172 N.Y. 69, 72; Matter of Le 
Brun, 80 N.Y.S. 486, 39 Mist. 516, 518, 
3 Mills 369. 


In re Fulham’s Estate, 119 A. 
433, 96 Vt. 308. 

49. In re McCord’s Estate, 120 A. 
413, 276 Pa. 459. 

50. In re McCord’s Hstate, supra. 

51. Blakiston’s Est., 44 Pa.Co. 413. 

52. In re Marshall’s Hstate, 184 P. 
43, 42 Cal.App. 683. 

53. Frank’s Estate, 9 Pa.Co. 662. 
See Tate v. Greenlee, 207 S.W. 716, 141 
Tenn. 103 (holding that an assignment 
by nephews and nieces of rights in 
the estate did not transmit any vested 
interest, so that the assignee could 
not claim ownership by purchase, and 
the estate would be liable to a col- 
lateral inheritance and succession tax 
under Acis [1893] ec 174, and Acts 
[1893] c 89 § 7). 

54, Matter of Cook, 79 N.E. 991, 
PSTN eyo hae 

55. In re Edson, 56 N.Y.S. 409, 87 
meee 279 [aff 54 N.H. 1092, 159 N.Y. 
. ee In re Cohen’s Estate, 170 N.Y. 
ed G Double taxation see supra § 

58. In re Rothchild’s Estate, 283 P. 
598, 48 Idaho 485 [cert den Falk v. 
State of Idaho, 50 S.Ct. 409, 281 U.S. 
757, 74 L.Ed. 1167]. 

59. In re Rothchild’s Estate, 283 
P. 598, 48 Idaho 485 [cert den Falk 
v. State of Idaho, 50 S.Ct. 409, 281 U. 
STS, NCA eG. alGliG valle 

60. In re Rothchild’s Estate, 283 
P. 598, 48 Idaho 485 [cert den Falk 
v. State of Idaho, 50 S.Ct. 409, 281 U. 
S.(57, 74GB. 171671]: 

61. In re Radford’s Estate, 168 N. 
Y.S. 1099, 102 Mise. 411. 

62. Cross references: 
Constitutionality of statutes creating 

exemptions see supra § 2387. 
Deduction of items other than exemp- 

tions see infra §§ 2591-2608. 

What law governs exemptions see su- 

pra § 2350. 


*By STANLEY A. HACKETT (§§ 2524-2534). 


64 State v. Yturria, 204 S.W. 315, 


109 Tex. 220, L.R.A.1918F 1079 [rev . 


(Civ.App.) 189 S.W.. 291]. 

65. In re Foss’ Estate, 196 P. 10, 
114 Wash. 681. 

_66. Peo. v. Woman’s Home Mis- 
sionary Soc. of M. BE. Church, 135 N. 
BE. 749, 303 Ill. 418; In re Rudge’s Es- 
tate, 207 N.W. 520, 114 Neb. 335; Tax 
Commission of Ohio v. Paxson, 160 
N.E. 468, 118 OhioSt. 36. 

67. In re Steehler’s Estate, 233 P. 
972, 195 Cal. 386 [remittitur correct- 
ed 239 P. 718]; In re Foss’ Estate, 196 
P. 10, 114 Wash. 681. 

68. In re Steehler’s Estate, 233 P. 
972, 195 Cal. 386 [remittitur corrected 
239 P. 718). 

. In re Rudge’s Estate, 207 N.W. 
520, 114 Neb. 335; Tax Commission 
of Ohio v. Paxson, 160 N.E. 468, 118 
OhioSt. 36; In re Foss’ Estate, 196 
P. 10, 114 Wash. 681. 

[a] Persons undescribed in a stat- 
ute describing the persons given ex- 
emptions are not entitled to exemp- 
tions... American Exchange Trust Co. 
v. Gates, 38 S.W.(2d) 21, 183 Ark. 686. 

[b] Investments.—It was held 
that the exemptions created by an in- 
heritance tax law did not apply to 
the additional inheritance tax im- 
posed by a statute, subsequently re- 
pealed, on investments in respect of 
which no personal property tax or 
stamp tax had been paid. In re Wat- 
son’s Hstate, 123 N.E. 758, .226 N.Y. 
384; In re Kean, 177 N.Y.S. 789, 108 
Misc. 538. 

70. See supra text and note 66. 

71. Corbin v. Baldwin, 101 A. 834, 
92 Conn. 99; In re Foss’ Estate, 196 
P. 10; 114 Wash. 681. 

Exemption of bequests to charita- 
Kes Se riak bah les generally see infra § 


72. In re Irwin’s Estate, 237 P. 
1074, 196 Cal. 366; In re Spangler’s 
Estate, 127 N.W. 625, 148 Iowa 333; 


For later cases, developments and changes in the law see Aunotations, same title and section number, 
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pose, will not be read by implication either into7? 
or out of** a clear and unambiguous statute. 
Statutory exemption of property from taxation 
ordinarily does not apply to inheritance or succes- 
sion taxes;*° but sometimes a general statutory ex- 
emption of a particular item of property is so com- 
prehensively worded as to extend to inheritance tax- 


es.76 


[§ 2525] 2. Particular Transfers—a. Of Proper- 
ty. Proceeds of war risk insurance. 
of a war risk insurance policy paid to the estate of 
insured or the estate of the beneficiary are exempt 
from, or not subject to, a state inheritance tax.77 

Property or inheritance on which tax has been 
paid. Statutory, or constitutional and statutory, 
provisions exempting an inheritance of property 
which has borne its just proportion of taxes prior 
to the time of inheritance will be given effect in cases 
falling within their terms,7® as will also statutory 
provisions exempting a transfer of property where, 
within a specified period of time prior to the death of 


In re Curtis’ Estate, 92 A. 965, 88 Vt. 
445; In re Johnston’s Estate, 203 N. 
W. 376, 186 Wis. 599. 

73. In re Burnham’s Estate, 183 N. 
Y.S. 539, 112 Mise. 560 [aff 187 N.Y. 
S. 929, 196 App.Div. 948 (aff 134 N.E. 
548, 232 N.Y. 506)]; In re Price’s Es- 
tate, 213 N.W. 477, 192 Wis. 580. 

74. %XIn re Burnham’s Estate, 183 
N.Y.S. 539, 112 Misc. 560 [aff 187 N. 
Y.S. 929, 196 App.Div. 948 (aff 134 N. 
EB. 548, 232 N.Y. 506)]. 

75. In re Schaeffer’s Estate, 224 
N.Y.S. 305, 130 Mise. 436; In re Burn- 
ham’s Estate, 183 N.Y.S. 539, 112 Misc. 
560 [aff 187 N.Y.S. 929, 196 App.Div. 
948 (aff 134 N.E. 548, 232 N.Y. 506)]; 
Waddell v. Doughton, 140 S.E. 160, 
194 N.C. 537, 55 A.L.R. 865. 

[a] State and municipal bonds.— 
Unless they are expressly exempted 
by the inheritance tax statute state 
and municipal bonds which are ex- 
empt from direct taxation will be held 
subject to an inheritance tax. Kohn’s 
Succession, 38 So. 898, 111 La. 71. 

Exemptions from taxation general- 
ly see supra §§ 382-618. 

76. See infra § 2525. 

77. La.—Succession of Geier, 
So. 26, 155 La. 167,-32 A.L:R. 353. 

Minn.—In re Harris’ Estate, 229 N. 
W. 781, 179 Minn. 450 (reviewing au- 
thorities). 

Ohio.—Tax Commission of Ohio v. 
Rife, 162 N.E. 390, 119 OhioSt. 83 [aff 
162 N.E. 398, 27 OhioApp— 516). 

Pa.—Wanzel’s Estate, 145 A. 512, 
295 Pa. 419; Hollobaugh’s Estate, 13 
Pa.Dist.&Co. 691. 

Wash.—In re Cross’ Estate, 278 P. 
414, 152 Wash. 459 [rev 266 P. 712, 
147 Wash.. 699, and 269 P. 339, 148 
Wash. 422]. 

W.Va.—Watkins v. Hall, 147 S.E. 
876, 107 W.Va. 202. 

[a] Reasons for rule (1) are that: 
The federal statute (USCA tit 
88 ¢@ 10 § 454), providing that the in- 
suranée shall be exempt from all tax- 
ation, applies to a state inheritance 
tax; and the property passes not by 
will or under intestate laws, but un- 
der the insurance contract and the 
federal statute. In re Harris’ Estate, 
229 N.W. 781, 179 Minn. 450; Tax 
Commission of Ohio v. Rife, 162 N.E. 
390, 119 OhioSt. 83 [aff 162 N.E. 398, 
27 OhioApp. 516]. (2) “The adminis- 
trator becomes:.a mere trustee or con- 
duit for the government to make the 
payments to the persons entitled to 
the same under the provisions of the 
federal law. The intestate laws do 
not operate upon the decedent’s prop- 
erty, but are referred to in order to 
determine who shall take the pro- 
ceeds of the insurance. Congress: had 
a right to adopt the course of descent 
prevailing in the state of the resi- 
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dence of the soldier, and the proceeds: 
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The proceeds 


poses. 


of the insurance therefore pass under 
the federal act, the intestate laws of 
Ohio being adopted as a standard or 
guide for ascertaining the next of kin 
to whom payment shall be made.” 
Tax Commission of Ohio vy. Rife, 162 
N.E. 390, 119 OhioSt. 83, 90. 

-[b] In New York the contrary 
was held prior to the taking effect of 
a statute of that state expressly 
granting exemption. In re Dean’s 
Estate, 225 N.Y.S. 543, 1381 Misc. 125; 
In re Schaeffer’s Estate, 224 N.Y.S. 
305, 130 Mise. 436; In re Sabin’s Hs- 
tate, 228 N.Y.S. 890 [rev 227 N.Y.S. 
120, 131 Mise. 451]; In re Shaw’s Es- 
tate, 227 N.Y.S. 131 note [rev 224 N. 
Y.S. 344, 1380 Misc. 440]. 

Insurance as included in estate of 
decedent see supra § 2501. 

Power to tax see supra § 2375. 

78. Succession of Lith, 90 So. 364, 
149 La. 977. 

79. In re Letchworth’s Hstate, 255 
P. 195, 201 Cal. 1; Chaffin v. John- 
son, 204 N.W. 424, 200 Iowa 89. 

80. In re Annis’ Estate, 192 N.W. 
245, 195 Iowa 493; Foreman v. Fonte- 
not; 60,-So. 9618, 9 1380 Las 9255.) Prit- 
chard’s Succession, 43 So. 537, 118 
La. 883. 

[a] Payment of taxes on other 
property, the proceeds of a sale of 
which were invested in the property 
in question, is not sufficient, the ex- 
emption being neither personal nor 
transmissible. Pritchard’s |Succes- 
sion, 43 So. 537, 118 La. 883. 

81. See cases infra this note. 

[a] Rule applied where, on ac- 
count of a partial exemption of an 
amount personal to him, decedent 
paid an inheritance tax only in re- 
spect of part of the property passing 
to him from another decedent. In re 
Letchworth’s Estate, 255 P. 195, 201 
Cal. 1; In re Nilson’s Estate, 204 N. 
W. 244, 201 Iowa 1033. 

82. In re Fischer’s Estate, 229 N. 
Y.S. 826, 132 Misc. 204; In re Morri- 
son’s Estate, 224 N.Y.S. 346, 130 Misc. 
438. 

83. See statutory provisions; and 
cases infra this note. ‘ 

{a] Property acquired in another 
state.—(1) Separate property of hus- 
band, acquired in another state, re- 
mains separate property for inherit- 
anee tax purposes, where husband re- 
moved to California prior to 1923 (iIn- 
heritance Tax. Act [1921] § 7 subd 1; 
Civ: Code § 164, as amended by St. 
[1923] p 746). In re Drishaus’ Es- 
tatenu24'9), Pry 515,51995 Calsese9. 92) 
Personal property acquired by hus- 
band in other state before becoming 
domiciled in California, prior to the 
taking effect of St. (1917) p 827, 
amending Civ. Code § 164, making 
such property, although acquired 
while domiciled elsewhere,- commun- 
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decedent, there was a transfer of such property to de- 
cedent from another decedent and payment of an in- 
heritance tax thereon;’® but such provisions do not 
apply where the prior tax was not paid;8° and where 
the prior tax was paid only in respect of part of the 
property in question, the exemption is operative only 
as to that part.8! 

‘Teachers’ retirement funds. 
provisions of a municipal charter have been held ef- 
fective to exempt from an inheritance tax the sum 
paid to the personal representative of decedent from 
a teachers’ retirement fund.*? 

Community property which goes to the surviving 
wife is, under some statutes, not taxable.®? 

[§ 2526] b. For or to Particular Purposes or Ben- 
eficiaries**—-(1) Cemetery Corporations or Pur- 
Bequests for such purposes as the acquisi- 
tion, care, and maintenance of a burial lot, or the 
erection of a monument thereon, for the testator 
have been held exempt from, or not subject to, in- 
heritance taxes;*> and some statutes expressly ex- 


The comprehensive 


ity property, is subject to tax under 
Inheritance Tax Act of 1917, not- 
withstanding § 1 subds 1, 2, making 
the act inapplicable to community 
property which goes to. surviving 
wife under Civ. Code § 1402, since 
such property, having been acquired 
by the husband prior to the amend- 
ment of § 164, was not community 
property, but was the separate prop- 
erty of the husband. In re Frees’ Es- 
tate, 201 PP. 1412, 187-Cal. 150, 

Community property as passing by 
ye gee from decedent see supra § 
449, 

84. Deductions in determining val- 
ue of estate see infra § 2591. 

85.. Morrow v. Durant, 118 N.W. 
781, 140 Iowa 437, 23 L.R.A.N.S. 474, 
17 Ann.Cas. 850; In re Maverick’s Es- 
tate, 119 N.Y.S. 914, 135 App.Div. 44 
[aff 92 N.E. 1084, 198 N.Y. 618]; In 
re Close’s Hstate, 103 A. 822, 260 Pa. 
269;- Socks’ Estate, 9 Pa.Dist. 101; 
Hurst v. Cookman, 1 Lanc.L.Rev. 
(Pa.) 60. ‘Contra Walter’s Estate, 3 
Pa.Co. 447. 

[a] Grounds for so holding vary.— 
(1) It is held that a collateral in- 
heritance tax does not apply, as the 
fund does not pass “to any person” 
within the collateral class. Morrow 
v. Durant, 118 N.W. 781, 140 Iowa 437, 
23 L.R.A.N.S. 474. (2) Also, the rea- 
sonable cost of keeping decedent’s 
burial plot in good condition and re- 
pair has been considered exempt on 
account of its being a part of the 
funeral expenses. In re Maverick’s 
Estate, 119 N.Y.S. 914. 135 App.Div. 
44 [aff 92 N.B. 1084, 198 N.Y: 618]. 
(3) However, in most cases funeral 
expenses are properly considered not 
as an exemption, but as a deduction 
to be made from the estate in arriv- 
ing at its net worth. Seeinfra § 2591. 

[b] Bequest in trust to expend in- 
come (1) for keeping testator’s burial 
plot in good condition is exempt. In 
re Maverick’s Hstate, 119 N.Y.S. 914, 
135 App.Div. 44 [aff 92 N.E. 1084, 198 
N.Y. 618, and crit Matter of Fay, 62 
Misc. 154, 116 N.Y.S. 423, 7 Mills 72]. 
(2) In Pennsylvania a statute ex- 
pressly exempting all bequests and 
devises in trust for the purpose of 
applying the entire ‘interest or in- 
come thereof to the care and preser- 
vation of the family burial lot or lots 
of the donor has been applied in cases 
within its terms (In re Close’s Es- 
tate, 103 A. 822, 260 Pa. 269; -Lewel- 
len’s Estate, 22 Pa.Dist. 80), (3) but 
not where, in the same legacy, the 
testator so mixed and scrambled a 
taxable use with the upkeep of a 
burial lot as to render the whole be- 
quest unfit for exemption (Lefevre’s 
Hstate, 9 Pa.Dist.&Co. 654). (4) 
Shortly before the passage of the 
statute, a bequest for the care of two 
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empt a legacy to a city or town for cemetery pur- 
poses;8* but a bequest for the care of an entire cem- 
etery may be too broad to come within the exemption 
statutes of a particular jurisdiction 
or legacy to a cemetery corporation,** or to a corpo- 
ration authorized, among other things, to maintain 
one or more burial lots for a family,*® is not neces- 


sarily exempt. 


[§ 2527] (2) Charitable, Religious, and Educa- 
tional Institutions or Purposes®°—(a) In General. 


separate and distinct family ceme- 
tery lots was held not exempt. 
Long’s Estate, 22 Pa.Super. 370. 

[ec] Partial exemption was al- 
lowed where the cemetery plot in 
question was owned by three persons. 
In re Saunders’ Estate, 137 N.Y.S. 438, 
77 Misc. 54, 9 Mills 301 [aff 141 N.Y. 
S. 1145, 156 App.Div. 891 (aff 105 
N.E. 1099, 211 N.Y. 541)]. 

86. See statutory provisions. 

Legacies to municipal corporations 
as exempt generally see infra § 2530. 

87. Tax on Bequests for Care of 
Cemetery, 14 Pa.Dist. 470; Hurst v. 
Cookman, 1 Lanc.L.Rev. (Pa.) 60. 

88. Bullock v. Long, 156 N.E. 743, 
260 Mass. 129; In re Rudge’s Estate, 
207 N.W. 520, 114 Neb. 335. 

g9. In re Beekman’s Estate, 134 
Nib. 183, 282. N.Y. 365. 

90. Cross references: 
Constitutionality of statute  creat- 
ing exemption see supra § 2376. 
Legacy to municipal corporation for 

charitable or educational use see 

infra § 2530. 

91. See statutory provisions. 

92. Leavell’s Adm’r v. Arnold, 115 
S.W. 232, 131 Ky. 426; In re Rudge’s 
Estate, 207 N.W. 520, 114 Neb. 335. 

93. See cases infra this note. 

[a] Application of statutory ex- 
emptions.—(1) Statutory exemptions 
of this kind have been held applica- 
ble to various bequests or other 
transfers from a decedent (In re 
Graves, 89 N.E. 672, 242 Ill. 23, 24 L. 
R.A.N.S. 283, 134 Am.S.R. 302, 17 Ann. 
Cas. 137; Heald v. Johnson, 216 N. 
W. 772, 204 Iowa 1067; Sage’s Ex’rs 
v. Commonwealth, 244 S.W. 779, 196 
Ky. 257; Succession of Coleman, 85 
So. 43, 147 La. 368; Balch v. Shaw, 
54 N.E. 490, 174 Mass. 144; In re De 
Lamar’s Hstate, 197 N.Y.S. 301, 203 
App.Div. 638 [rev 192 N.Y.S. 412, 118 
Misc. 127, and aff 142 N.E. 301, 236 
N.Y. 604]; In re Loeb, 152 N.Y.S. 
879, 167 App.Div. 588; 
Hstate, 130 N.Y.S. 499, 145 App.Div. 
708 [aff 130 N.¥.S. 197, .71 Misc. 
390, 8 Mills 94, and aff 97 N.E. 1102, 
203 N.Y. 627]; In re Hartfield’s Es- 
tate, 249 N.Y.S. 459, 140 Misc. 7; In re 
Peabody’s Estate, 208 N.Y.S. 664, 124 
Misc. 338; In re Guiteras’ Estate, 184 
N.Y.S. 190, 113 Misc. 196; In re Ai- 
bright’s Estate, 156 N.Y.S. 821, 93 
Mise. 388, 16 Mills 172; In re Gum- 
binner’s Estate, 155 N.Y.S. 188, 92 
Mise. 104, 15 Mills 259; In re Mur- 
ray’s Estate, 155 N.Y.S. 185, 92 Misc. 
100, 15 Mills 255; Matter of Higgins, 
106 N.Y.S. 465, 55 Misc. 175, 6 Mills 
182; State v. Central Trust Co., 17 
OhioApp. 423; In re Estate of Weber, 
24 OhioN.P.N.S. 33; In re Hunter’s 
Estate, 265 P. 466, 147 Wash. 216), 
(2) such as bequests or other trans- 
fers to the Actors’ Fund of America 
(In re Hackett’s Estate, 234 N.Y-.S. 
299, 133 Misc. 768), (3) the Bureau of 
Social Hygiene (In re Rockefeller’s 
Estate, 165 N.Y.S. 154, 177 App.Div. 
786), (4) a local branch of the Sal- 
vation Army (In re Crawford’s Es- 
tate, 126 N.W. 774, 148 Iowa 60, Ann. 
Cas.1912B 992), (5) the Metropolitan 
Museum of Art (In re Mergentime’s 
Estate, 113 N.Y.S. 948, 129 App.Div. 
367 [aff 88 N.E. 1125, 195 N.Y. 572]), 
(6) a museum to acquire Stone Age 
antiquities (In re Abbe’s Estate, 237 
N.Y.S. 521,135 Misc. 22), (7) a nurses’ 
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training school alumne association 
(In re Abbe’s Estate, supra), (8) the 
Rockefeller Foundation (In re Rocke- 
feller’s Estate, supra), (9) the 
Shakespeare Memorial Theatre (In 
re Hackett’s Estate, 234 N.Y.S. 299, 
133 Misc. 768), (10) and the Women’s 
Christian Temperance Union (In re 
Field’s Estate, 130 N.Y.S. 195, 71 Misc. 
396, 8 Mills 101 [aff 1381 N.Y.S. 1114, 
147 App.Div. 927]; In re Moore’s HEs- 
tate, 122 N.Y.S. 828, 66 Misc. 116, 7 
Mills 378 [aff 128 N.Y.S. 1135, 1438 
App.Div. 973]). (11) A former stat- 
ute expressly exempting a .bequest 
or devise to a bishop was given ef- 
fect. Matter of Palmer, 33 App.Div. 
307, 53 N.Y.S. 847 [aff 52) N.E. 1125, 
158 N.Y. 669]; Matter of Kelly, 60 
N.Y.S. 1005, 29 Misc. 169, 1 Mills 264; 
In re Frazier’s Estate, 188 N.Y.S. 189. 
(12) On the other hand, such statu- 
tory exemptions have been held in- 
applicable to some bequests or other 
transfers (In re Arp’s Estate, 147 'N. 
BE. 297, 148 N.E. 427, 83 Ind.App. 371; 
Succession of Ribet, 75 So. 414, 141 
La. 572; Bullock v. Long, 156 N.E. 
743, 260 Mass. 129; In re Francis, 82 
N.E. 1126; 189 N.Y. 554; Matter of 
White, 118 App.Div. 869, 103 N.Y.S. 
688; Tax Commission of Ohio v. 
Paxson, 160 N.E. 468, 118 OhioSt. 36; 
Cleveland Trust Co. v. Tax Commis- 
sion of Ohio, 169 N.B. 579, 33 Ohio 
App. 323; In re Duncan’s Estate, 193 
P, 694, 113 Wash. 165; In re Price’s 
Estate, 213 N.W. 477, 192 Wis. 580), 
(13) such as a legacy or gift to the 
local chapter of a college fraternity 
(In re Dunham’s Estate, 201 N.Y.S. 
847, 121 Misc. 589), (14) a corpora- 
tion organized for the education and 
support of the members of one fam- 
ily (In re Beekman’s Estate, 134 N. 
BE. 1838, 232 N.Y. 365), (15) or mem- 
bership corporations organized to 
promote social intercourse between 
members of the dramatic profession, 
social recreation, and the cultivation 
of musical, literary, and artistic tal- 
ent (In re Hackett’s Estate, 234 N. 
Y.S. 299, 188 Mise. 768), (16) a legacy 
absolute on the face of the will, al- 
though bound by a secret trust for 
charitable purposes (Cullen v. Atty.- 
Gen., L. R. 1-H. L, 190) (17) and a 
bequest or other transfer which was 
not exclusively for charitable or edu- 
eational purposes (Castle v. Castle, 
28f F. 609; Castle’s Estate, 25 Ha- 
waii 108; In re Beekman’s Estate, su- 
pra; Tax Commission of Ohio vy. 
Security Sav. Bank & Trust Co. of 
Toledo, 159 N.E. 570, 117 OhioSt. 443; 
In re Hstate of Annie E. White, 23 
OhioN.P.N.S. 574). (18) In some ju- 
risdictions a bequest or devise to a 
Masonic lodge (Morrow v. Smith, 124 
N.W. 316, 145 Iowa 514, 26 L.R.A.N.S. 
696, Ann.Cas.1912A 1183; In re Hite- 
man’s Estate, 180 N.Y.S- 880, 110 
Misc. 617) (19) or asylum fund (In re 
Allen’s Estate, 136 N.Y.S. 327, 76 
Misc. 88, 9 Mills 121) (20) has been 
held exempt; but in other jurisdic- 
tions a bequest to a Masonic lodge 
(In re Roberts’ Will, 214 N.W. 347, 
193 Wis. 415) (21) or for a home for 
aged Masons, their wives, widows, 
and dependent orphans (Tax Com- 
mission of Ohio y. Security Sav. 
Bank & Trust Co. of Toledo, 159 N. 
EH. 570, 117 OhioSt. 443) (22) has been 
held not within a statutory exemp- 
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A legacy or other transfer from a decedent to a 
charitable, religious, or educational institution or 
for a charitable, religious, or educational use or pur- 
pose is exempt from an inheritance or succession tax 
when,®? and only when,®? it is so provided by a stat- 
ute in force at the time, and the institution or pur- 
pose in question is within the terms of the statute; 
a legacy to a charitable, educational, or religious in- 
stitution is not exempt from taxation merely because 
the property of the institution is exempt from gen- 
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tion. (23) A bequest or devise to a 
society for the prevention of cruelty 
to animals has been held to be within 
the general exemption provisions of 
some. statutes. Commonwealth  v- 
Nelson’s Adm’x, 32 S.W.(2d) 19, 235. 
Ky. 731; Pitney v. Bugbee, 118 A. 780, 
98 N.J.Law 116 [aff 120 A. 927, 98 N. 
J.Law 892]. (24) In New York a be- 
quest or other transfer’to, or for the 
use of, a corporation organized and 
operated exclusively for the preven- 
tion of cruelty to children or animals 
is expressly exempted by the present 
statute (Tax L. § 249-s); (25) but 
under prior statutes it was various- 
ly held that such a bequest or trans- 
fer was (People ex rel. Andrews v- 
Cameron, 124 N.Y.S. 949, 140 App.Div. 
76 [aff 94 N.E. 1097, 200 NYY. 585]), 
(26) or was not (In re Moses’ Estate, 
123 N.Y.S. 443, 188 App.Div. 525 [mod 
113 N.Y.S. 930, 60 Misc. 637, 6 Mills 
588]; In re Daly’s Estate, 141 N.Y.S. 
199, 79 Misc. 586, 10 Mills 155; In re 
Saunders’ Estate, 137 N.Y.S. 438, 77 
Misc. 54, 9 Mills 301 [aff 141 N.Y.S. 
1145, 156 App.Div. 891 (aff 105 N.E. 
1099, 211 N.Y. 541)]), (27) exempt. 
(28) It has been both affirmed (In re 
Kendall’s Estate, 233 N.Y.S. 319, 133 
Mise. 568) (29) and denied (In re 
Howard’s Estate, 157 N.Y.S. 1114, 94 
Misc. 560) (30) by the same lower 
court that a bequest to the Vivisec- 
tion Investigation League is exempt. 
(31) A bequest to a missionary so- 
ciety or corporation was not exempt 
under the New York statutes as they 
existed at ohe time (Matter of Wat- 
son, 63 N.E. 1109, 171 N.Y. 256), (32) 
but under later statutes it was held 
otherwise (In re McCormick’s Estate, 
99 N.E. 177,- 206 N.Y. 100; In re 
Lyon’s Estate, 128 N.Y.S. 1004, 144 
App.Div. 104). (33) Likewise, a be- 
quest or devise to the Young Men’s 
Christian Association was not held 
not exempt under a New York stat- 
ute (Matter of Watson, supra), (34) 
but the contrary was held under a 
later statute (In re Moses’ Estate, 
138 App.Div. 525, 123 N.Y.S. 448). 
(35) A former New York statute ex- 
empting a bequest of personal prop- 
erty other than money or securities 
to a corporation organized exclusivel 

for patriotic purposes did not BDBLy 
to a devise of real estate (In re Pea- 
body’s Estate, 208 N.Y.S. 664, 124 
Misc. 338), (36) but the present stat- 
ute of this jurisdiction expressly ex- 
empts all bequests, legacies, devises, 
or transfers to such a corporation 
(Tax L. § 249-s). (37) In some juris- 
dictions a bequest to an incorporated 
historical society has been held not 
totally exempt (Pitney v. Bugbee, 118 
A. 780, 98 N.J.Law 116 [aff 120 A. 
927, 98 N.J.Law 892]; In re Vine- 
land Historical, etc., Soc., 56 A. 1039, 
66 N.J.Eq. 291; In re De Peyster’s 
Estate, 104 N.E. 714, 210 N.Y. 216), 
(38) but in one of these jurisdictions 
the contrary is expressly provided by 
the present statute (N. Y. Tax L. § 
249-s). (39) A corporation organized 
for the purpose of promoting the so- 
cial, physical, and economic welfare 
of the employees of a named busi- 
ness corporation waS a benevolent, 
but not a charitable, corporation 
within the meaning of a former stat- 
ute exempting bequests to benevolent 
corporations, as well as bequests to 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 2527-2529] 


eral taxes;®* but in some jurisdictions there are 
statutes expressly exempting from taxation legacies 
to, or for the use of, charitable, educational, or re- 
ligious societies or institutions, the property of 
which is exempt from taxation.®® The applicability 
of a statutory exemption of a transfer by will to or 
for a charitable, religious, or educational institution 
or purpose is to be determined as of the time of the 
In making such determina- 
tion, the general rule that the test of a charitable 
gift or use and the test of a charitable corporation 
are the same®’ is applicable where an alleged char- 
itable purpose or corporation is involved.® Also the 
nature or character of a corporation is to be deter- 
mined from its charter or the statute under which 
it was incorporated and its certificate of incdrpora- 
However, a charitable institution need not 
be incorporated in order to bring a bequest or other 
transfer to it within a statutory exemption.} 
word “free,” as used in a statute exempting trans- 
fers of property to institutions open to the free use 
of the public, does not mean that no compensation is 
to be exacted for the benefits bestowed by such insti- 
tutions,? but that they are to be open and free to all 


death of the testator.®¢ 


tion.®® 


charitable corporations. In re Alt- 
man’s Estate, 149 N.Y.S. 601, 87 Misc. 
255, 12 Mills 447. 

94. Ky.—Leavell v. Arnold, 115 S. 
W. 232,131) Ky. 426; Booth v. Com.. 
113 S.W. 61. 130 Ky. 88 [reh den 114 
S.W. 750, 130 Ky. 109]. 

Md.—Washington County Hospi- 
tal Ass’n v. Mealey’s Hstate, 88 A. 
136, 121 Md. 274, 279, 48 L.R.A.N.S. 
373, Ann.Cas.1915B 1050 [quot Cyc]. 

Neb.—In re Rudge’s Estate, 207 N. 
W. 520, 114 Neb. 335. 338 [cit Cyc]. 

N.Y.—In re Kucielski’s Estate, 128 
N.Y.S. 768, 144 App.Div. 100. 

N.C.—Barringer v. Cowan, 55 N.C. 
436. 

Ohio.—Simon’s Estate, 5 OhioS.&C. 
P. 548, 7 OhioN.P. 667; Bates’ Estate, 
5 OhioS.&C.P. 547, 7 OhioN.P. 625. 

Pa.—In re Finnen, 46 A. 269, 196 Pa. 
U2=s Com) 'v. “Gilpin, “3 Pa.Dist, « TLL; 
Jamieson’s Estate, 31 Pa.Co. 207; Gil- 
pin’s Estate, 14 Pa.Co. 122. See In re 
Packer’s Estate, 92 A. 75, 246 Pa. 133, 
135 (where, after holding that an ex- 
emption from taxation of gifts pre- 
viously made to a university by a 
named person does not apply to _sub- 
sequent bequests under the will of 
the donor, the court said that “there 
is much force in the additional posi- 
tion taken by the court below, that 
the act does not contemplate or have 
reference to ‘taxation’ of the peculiar 
character of the collateral inherit- 
ance tax’’). 

S.D.—In re McKennan’s Estate, 126 
N.W. 611, 25 S.D. 369, 33 L.R.A.N.S. 
606 [rev on other grounds 130 N.W. 
33, 27 S.D. 136, Ann.Cas.1913D 745]. 

Va.—Miller v. Com., 27 Gratt. (68 
Va.) 110. j 

EAs intra v. Howe, 29 Beav. 261, 
54 Reprint 627; In re Parker, 4 H.& 
N. 666; Atty.-Gen. v. Fitzgerald, 7 
Jur. 569, 36 Eng.Ch. 83, 60 Reprint 33. 

Exemption from general taxation 
see supra §§ patie a 

See statutory provisions, 

fa To avail itself of this im- 
munity the institution must be able 
to show (1) that its property in gen- 
eral is released from taxation eitner 
by its charter or by general law 
(First Universalist Soc. v. Bradford, 
70 N.B. 204, 185 Mass. 310; Hooper 
vy. Shaw, 57 N.E. 361, 176 Mass. 190), 
(2) and that the exemption applies 
to all its property and embraces all 
elasses and kinds of taxes (Minot v. 
Winthrop, 38 N.E. 512, 162 Mass. 118, 
26 L.R.A. 259). (3) Even though its 
property is exempt from taxation, a 
corporation is not entitled to an ex- 
emption from inheritance taxes 
where it is not a charitable, educa- 
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tal.® 


The 


tional, or religious society or institu- 
tion. Bullock v. Long, 156 N.E. 743, 
260 Mass. 129. y 

[b] Statutory exemption applied. 
—Parkhurst v. Burrill, 117 N.E. 39, 
228 Mass. 196 [foll Parkhurst v. Ginn, 
117 N.E. 202, 228 Mass. 159, Ann.Cas. 
1918E 982] (World Peace Founda- 
tion); Carter v. Story, 78 A. 1072, 76 
N.H. 34; Carter v. Eaton, 78 A. 643, 
75 N.H. 560; Carter v. Whitcomb, 69 
A. 779, 74 N.H.’°482, 17 L.R.A.N.S. 733. 

[e] In Connecticut (1) under 
former statutes exempting from in- 
heritance and succession taxes trans- 
fers to corporations and institutions 
receiving state aid, corporations and 
institutions . receiving state aid 
through the medium of exemptions 
from taxation were entitled to the 
benefit of the exemption (Corbin v. 
Baldwin, 101 A. 834, 92 Conn. 99); 
(2) but it was otherwise as to a cor- 
poration which was not the recipient 
of state aid (Appeal of Silberman, 
134 A. 778, 105 Conn. 192 [aff in part 
and rev in part on other grounds 48 S. 
Ct. 410, 277 U.S. 1, 72 L.Ed. 749]), (3) 
on account of its being possessed of 
no property exempt by law from gen- 
eral taxation, even though it was 
chartered for benevolent and charita- 
ble purposes and was engaged in pub- 
lic welfare work similar to that en- 
gaged in by other corporations or in- 
stitutions receiving public aid by 
means of tax exemptions (Corbin v. 
American Industrial Bank & Trust 
Co., 110 A. 459, 95 Conn. 50). 

[ad] In New York statutes of this 
nature in force at one time were con- 
strued in a number of decisions. In 
re Huntington’s Estate, 61 N.E. 643, 
168 N.Y. 399; In re Vassar, 27 N.E. 
394, 127 N.Y. 1; Matter of Kimberly, 
50 N.Y.S. 586, 27 App.Div. 470; In 
re Forrester, 12 N.Y.S. 774, 58 Hun 
611; In re Herr, 10 N.Y.S. 680, 57 
Hun 591; Catlin v. Trinity College, 
1 N.Y.S. 808, 49 Hun 278, 22 Abb.N. 
Cas. 28 [aff 20 N.E. 864, 113 N.Y. 133, 
3 L.R.A. 206, and 20 N.E. 867, 113 N. 
Y. 625]; Matter of Howell, 69 N.Y.S. 
505, 34 Misc.'40, 2 Mills 143; Matter 
of Underhill, 20 N.Y.S. 134, 2 Conn. 
Surr. 262; In re Neale, 10 N.Y.S. 713; 
Matter of Vanderbilt, 10 N.Y.S. 239, 
2 Conn.Surr. 319; In re Lenox, 9 N. 
Y.S. 895; Matter of Curtis’ Estate, 7 
N.Y.S. 207, 1 Conn.Surr. 471; In re 
Kavanagh, 6 N.Y.S. 669; In re Hunter, 
11 N.Y.St. 704, 22 Abb.N.Cas, 24, 6 
Dem.Surr. 154; Matter of Miller, 5 
Dem.Surr. 132. 

96. Parkhurst v. Burrill, 117 N.E. 
39, 228 Mass. 196; Cleveland Trust 


[§ 2528] (b) Future Institution. 
or for the benefit of, a charitable association, society, 
or corporation may be within a statutory exemption 
even though the association, society, or corporation 
is not in existence at the time of the testator’s 
death;* it is sufficient if provision is made in the 
will for the organization of the association or corpo- 
ration by trustees or executors,® or if the will names 
the governing board of the institution.® 

[§ 2529] (c) Foreign Institution. 
dictions statutes exempting bequests or other trans- 
fers from a decedent to or for charitable, religious, 
or educational institutions may apply regardless of 
where the institution in question was incorporated or 
is located;*° in other jurisdictions such statutes are 
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who desire to use them and derive through them the 
benefits which they are supposed to confer.? 
Masses for repose of soul.+ 
ing of masses for the repose of the soul of the tes- 
tator, or the souls of testator and other named per- 
sons, is not exempt from an inheritance tax,® unless 
it is made directly to a religious body and the pro- 
vision for masses is merely collateral and inciden- 


A bequest for the say- 


A bequest to, 


In some juris- 


Co. v. Tax Commission of Ohio, 169 
N.E. 579, 833 OhioApp. 323; In re Foss’ 
Estate, 196 P. 10, 114 Wash. 681. 

97. See Charities § 9. 

98. In re Beekman’s Estate, 134 
N.E. 183, 232 N.Y..365: In re. Rock- 
efeller’s Estate, 165 N.Y.S. 154, 177 


Anp.Div. 786; In re Altman’s Estate, 
ie N.Y.S. 601, 87 Misc. 255, 12 Mills 
(. 
99. In re Beekman’s Estate. 134 


N.E. 183, 232 N.Y. 365; In re Rock- 
efeller’s Estate, 165 N.Y.S. 154, 177 
App.Div. 786; Matter of White, 118 
App-Div. 869, 103 N.Y.S. 688; In re 
Cash’s Hstate, 187 N.Y.S. 246, 114 
Mise. 641. 

1. In re Irwin’s Estate, 287 P. 
1074, 196 Cal. 366; In re Curtis’ Es- 
tate, 92 A. 965, 82 Vt. 445. 

[a] In New York it was other- 
wise under a former statute. In re 
Falk’s Estate, 169 N.Y.S. 208, 102 
Misc. 504, 

2. In re Petersen’s Will, 172 N.W. 
206, 186 Iowa 75. 

3. In re Petersen’s Will, supra. 

4 Masses as part of deductible 
funeral expenses see infra § 2591. 

5. Matter of McAvoy, 112 App.Div. 
377, 98 N.Y.S. 487; Matter of Black, 
5 N.Y.S. 452, 1 Conn.Surr. 477; In 
re Nead’s Hstate, 55 Pa.Super. 573. 

6. Matter of Didion, 54 Misc. 201, 
105 N.Y.S. 924, 6 Mills 148. 

7 In re Le Fevre’s Estate, 135 N. 
EK. 203, 233 N.Y. 188; In re Schinasi’s 
Estate, 248 N.Y.S. 140, 139 Misc. 441; 
In re Curtis’ Estate, 92 A. 965, 82 Vt. 
445, 

8 In re Irwin’s Estate, 237 P. 
1074, 196 Cal. 366; In re Le Fevre’s 
Estate, 135. NE. 208) 233, NvY. 138: 
In re Graves, 63 N.E. 787, 171 N.Y. 
40; In re Schinasi’s Estate, 248 NY. 
S. 140, 189 Misc. 441. Contra In re 
Hunt’s Estate, 160 N.Y.S. 1115, 97 
Mise. 233;In re Robinson’s Bstate, 
142 N.Y.S. 456, 80 Misc. 458, 10 Mills 
265 [aff 145 N.Y.S. 1148, 161 App.Div. 
889 (aff 106 N.B. 1042, 212 N.Y. 548)]. 
9. Crittenberger v. State Savings 


& Trust Co., 127 N.E. 552, 189 Ind. 
411. 
10. Cal.—In re Fiske’s Estate, 172 


P...390,.178 ‘Cal..116. 

Hawaii.—Smith v. Hapai, 26 Hawaii 
691. 

Ky.—Bingham’s Adm’r v. Common- 
wealth, 244 S.W. 781, 196 Ky. -318; 
Sage’s Ex’rs v. Commonwealth, 244 
S.W. 779, 196 Ky. 257. 

La.—In re Frain, 75 So. 847, 141 La. 
932. 

N.Y.—In re Guiteras’ Estate, 184 
N.Y.S. 190, 113 Misc. 196. 
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construed not to apply to foreign or nonresident 
societies, corporations, or institutions;1+ and in still 
other jurisdictions a bequest to a public institution 
of learning is exempt regardless of the location of 
the institution ;!? but a bequest to a charitable inst1- 
tution is not exempt unless its work is carried on In 
whole or in substantial part within the state.** 

and Governmental 
Agencies and Subdivisions. A legacy to the United 
States is taxable when not specifically exempted by 
statute,1* and, except in some jurisdictions,!® a be- 
quest or other transfer to the state or any of its 
governmental agencies or subdivisions is subject to, 
and not exempt from, an inheritance tax!® unless it 
is expressly exempted by statute,1’ or the purpose of 


[§ 2530] (3) Governments 


[a] Under former statutes in some 
jurisdictions, the rule was otherwise. 
Appeal of Silberman, 134 A. 778, 105 
Conn. 192 [aff in part and rev in part 
on other grounds 48 S.Ct. 410, 277 U. 
S. 1, 72 L.Ed. 749]; In re Prime, 32 
N.E. 1091, 1386 N.Y. 347, 18 L.R.A. 713; 
Catlin v. Trinity College, 20 N.E. 864, 
IWS LENGY.. 3350 3k RA. 2065. Matter 
of Taylor, 30 N.Y.S. 582, 80 Hun 589; 
Matter of Balleis, 29 N.Y.S. 261, 78 
Hun 275 faff 38 N.E. 1007, 144 N.Y. 
1321: Matter of Smith, 28 N.Y.S. 476, 
77 Hun 134; In re Hunt’s Estate, 160 
N.Y.S. 1115, 97 Misc. 233; Matter of 
Wolfe, 52 N.Y.S, 415. 22 Mise. 439, 2 
Gibb. Surr. 446; In re WeCartin’s Es- 
tate, 161 N.Y.S. 460; Matter of Faver- 
weather, 30 N.Y.S. 273, 31 Abb.N.Cas. 
287, 1 Gibb. Surr. 98;_ Matter of Tuigg, 
15° N.Y.S... 548, .2 Conn: Surr.. 633; 
McCoskey’s Estate, 1 N.Y.S. 782, 22 
Abb.N.Cas. 20, 6 Dem. Surr. 438. 

11. Ill—People v. Illinois Mer- 
chants’ Trust Co., 159 N.E. 266, 328 
Tl). 223,062. AcL.R. 318;" People -v. 
O'Donnell, 158 N.E. 727, 327 Ill. 474; 
People v. Woman’s Home Missionary 
Soe. of M. EB. Church, 135 N.E. 749, 
303 Ill. 418; In re Speed, 74 N.E. 809, 
216 Ill. 23, 108 Am.S.R. 189 [aff 27 
SiCt7171,.203.U.S.- 553) 5h T.bde. 314]. 

Iowa.—Cumberland Presbyterian 
Church of U. S. v. Burbank, 202 N. 
W. 834, 199 Iowa 739; In re Petersen’s 
Will, 172 N.W. 206, 186 Iowa.75; In 
re Crawford’s Estate, 126 N.W. 774, 
148 Iowa 60, Ann.Cas.1912B 992. 

Kan.—Morgan v. Atchison, T. & S. 
BY Ry.nCo:,. 225 P, 1029/1406 Kane 175; 
34 A.L.R. 625. ‘ 

Mass.—Davis v. Stevens, 94 N.DE. 
556, 208 Mass. 343; Pierce v. Stevens, 
91 N.E. 319, 205 Mass. 219; Rice v. 
Bradford, 63 N.E. 7, 180 Mass. 545. 

Mo.—In re Quirk’s Estate, 165 S.W. 
1062, 257 Mo. 422, 51 L.R.A.N.S. 817. 

N.J.—Price v. Edwards, 97 A. 57, 
88 N.J.Law 582 [expl In re Jones, 67 
A, 1035, 73 N.J.Eq. 353 (aff 70 A. 1101, 
74 N.J.Eq. 447), and In re Rothchild, 
71 N.J.Eq. 210 (aff 65 A. 1118, 72 N.J. 
Eq. 425), decided under a former stat- 
ute]; Board of Domestic Missions of 
the Reformed Church in America vy. 
Edwards, 91 A. 989, 85 N.J.Law 24; 
Alfred Univ. v. Hancock, 46 A. 178, 69 
N.J.Eq. 470. 

N.C.—Rich v. Doughton, 135 S.E. 
527, 192 N.C. 604. 

Vt.—In re Curtis’ Hstate, 92 A, 965, 
82 Vt. 445; In re Hickok, 62 A. 724, 78 
Vt. 259. 

Wyo.—In re Metcalf’s Estate, 282 
P. 27, 41 Wyo: 36. 

See Carter v. Story, 78 A. 1072, 76 
N.H. 34 (a legacy.of income to a cor- 
poration, chartered to promote foreign 
and domestic missions, and educate 
indigent and pious young men for the 
ministry and any other religious char- 
ities, is not subject to inheritance tax, 
where it appears that the corporation 
has never operated beyond the state, 


and seeks modification of its charter | 


to limit its work to the state). 

12. President and Fellows of Har- 
vard College v. State, 140 N.E. 189, 
106 OhioSt. 303. 


‘ TAXATION 


13. Estate of Weber, 24 OhioN.P. 
N.S. 33. 

[a] Under former statute, the ex- 
emption was confined to domestic in- 
stitutions. Humphreys v. State, 70 
N.E. 957, 70 OhioSt. 67, 101 Am.S.R. 
888, 65 L.R.A. 776 [aff 1 OhioCir.Ct.N. 
SPA 24 OhidCir: Ct. 238)% 

14. Willents v. Bunn, 51 S.Ct. 125, 
282 U.S. 216, 75 L.Ed. 304, 71 A.U.R. 
1260 [rev 35 F.(2d) 29 (aff 29 F.(2d) 
132)]; U.S. v.’ Perkins, 16 S.Ct. 1073, 
63 'U.S. 625, 41 L.Ed. 287 [aff 36 N.E. 
05, 141 N.Y. 4791; Matter of Cullom, 
5 N-Y.S. 699, 5 Misc. 173 [aff 27 N.Y. 
. 1105, 76 Hun 610, aff 40 N.E.. 163, 
45 .N.Y. 598, and aff 16 S.Ct. 1076, 
163 U.S. 631, 41 L.Ed. 289]. 
In re Macky, 102 P. 
Colo. 79, 23 L.R.A.N.S. 1207; Henson 
v. Monday, 224 S.W. 10438, 143 Tenn. 


418. 

16. People v. Richardson, 109 N.E, 
1038, 269 Ill. 275; In re Rudge’s Es- 
tate, 207 N.W. 520, 114 Neb. 335; In 
re Hamilton. 42 N.E.' 717, 148 N.Y. 
310; In re Miller’s Estate, 178 N.Y.S. 
554, 109 Misc. 267. 

17. See statutory provisions. 

[a] Limited statutery exemption 
of a transfer to a municipality, such 
as (1) a transfer for a, named pur- 
pose (In re Downer’s Estate, 142 A. 
78, 101 Vt. 167), (2) or a transfer of 
particular kinds of property (In re 
Frick’s Hstate, 121 A. 35, 277 Pa. 242 
[rev on other grounds 45 S.Ct. 603, 268 
US. 473; 69 L.Ed. 1058, 42 AR, 
316]), (8) is within the maxim, Ex- 
pressio unius est exclusio alterius. 

{b] Exemption in favor of munici- 
pal corporation does not apply to a 
gift to a corporation or institution 
which is concededly not a municipal 
corporation. .In re Wilbour’s Estate, 
176 N.Y.S. 428, 107 Misc. 315. 

18. Tll_—In re Graves, 89 N.E, 672, 
242 Til. 23, 24 L.R.A.N.S. 288, 134 
Am.S.R. 302, 17 Ann.Cas, 137. 

Iowa.—In re Spangler’s Estate, 127 
N.W. 625, 148 Iowa 333. 

Mass.—Hssex v. Brooks, 41 N.E. 119, 
164 Mass. 79. 

N.Y.—In re Thrall, 51 N.E. 411, 157 
N.Y. 46; In re Packard’s Estate, 228 
N.Y.S. 591, 223 App.Div. 491 [am on 
other grounds 231 N.Y.S. 834]; In re 
Miller’s Estate, 188 N.Y.S. 820, 115 
Mise. 736 [mod 178 N.Y.S. 554, 109 
Misc. 267]; In re Guiteras’ Estate, 
184 N.Y.S. 190, 113 Mise. 196; In re 
Burnham’s Estate, 183 N.Y.S. 539, 112 
Misc. 560 [aff 187 N.Y.S. 929, 196 App. 
Div. 948 (aff 1384 N.E. 548, 232 N.Y. 
506)]; In re Albright’s Estate, 156 
N.Y.S. 821, 93 Misc. 388, 16 Mills 172; 
In re Saunders’ Hstate, 137 N-Y.S. 
438, 77 Misc. 54, 9 Mills 301 [aff 141 
N.Y.S. 1145, 156 App.Div: 891 (aff 105 
N.E. 1099, 211 N.Y. 541)]). 

Wash.—In re Maynes’ Estate, 204 P, 
596, 118 Wash. 644, 

Exemption of transfers for charita- 
ble, religious, or educational pur- 
poses generally see supra § 2527. 

19. See supra § 2522. . : 

20. See statutory provisions. ‘ 

la] By reason of statutory chang- 
es (1) in some jurisdictions there are 


[§§ 2529-2531 


the gift brings it within an exemption of bequests 
for charitable or educational uses.** 

[§ 2531] (4) Relatives—(a) In General. In a 
number of states inheritance taxes are imposed, or 
under early statutes were imposed, only on transfers 
to strangers and collateral heirs or certain collater- 
al heirs,!® and transfers to lineal heirs or persons 
bearing a specified relationship to decedent are, or 
under former statutes were, expressly exempted.?° 
A statutory exemption of a transfer to a person or 
persons bearing a certain relationship to decedent,** 
such as that of wife or husband,?? children, ?* chil- 
dren of a former husband or wife,?* lineal descend- 
ants,2> brothers and sisters,2® nephews and nieces,?7 
wife or widow of a son,2° or husband of a daugh- 


no longer total exemptions of trans- 
fers to near relatives, but only ex- 
emptions of amount (see infra § 2533), 
(2) and under some statutes the 
amount of exemption (see infra § 
2533), (3) as well as the rate of tax 
(see infra § 2585), (4) varies among 
different relatives according to their 
respective relationships to decedent. 

21. Gross’s Hst., 31 Pa.Co. 412. 

[a] Exclusion of descendants of 
relative.—(1) The exemption of a cer- 
tain class of relations by specific 
designation, as “brothers,” “nephews,” 
or the like, will not exempt their de- 
secendonts. Matter of Moore, 35 N.Y.S. 
782, 90 Hun 162; Matter of Bird, 11 
N.Y-S: 2895, 2° Conn.) Surr..-376; 2 Si- 
mon’s Estate, 5 OhioS.&C:P. 548, 7 
OhioN.P. 667; Bates’ Estate, 5 OhioS. 
&C.P. 547, 7 OhioN.P. 625, (2) Limita- 
tion of “lineal descendants” to de- 
eta of decedent see infra note 

a]. 

22. See statutory provisions. 

[a] Statutes applied.—In re Ha- 
gerstown Trust Co., 86 A. 982, 119 
Md. 224; Small’s Est., 11 Pa.Co, 1; 
es v. Registrar, 21 Porto Rico 
S.W. 321, 114 Tenn. 677. 

[b] Statute exempting life estate 
in any property devised or bequeathed 
to the wife of the testator has no 
application where she renounces, and 
elects not to take under, the provi- 
sions of the will. Connell v. Crosby, 
71 N.E. 350, 210 Ill. 380. : 

23. See statutory provisions. 

[a] Statute applied.—Cordona v. 
Registrar, 28 Porto Rico 893; Rovira 
v. Registrar, 21 Porto Rico 394. 

24. See statutory provisions. 

[a]. Statute applied.—In re Butch- 
er’s Estate, 110 A. 163, 267 Pa. 521; 
Seabrook’s Est., 25 Pa.Dist. 411; Selt- 
zer’s Est., 19 Pa.Dist. 1070; Lloyd’s 
Est., 15 Pa.Dist. 932. 

25. See statutory provisions. 

[a] Term “lineal descendants” in- 
cludes only (1) direct descendants of 
decedent (Matter of Smith, 5 Dem. 
Surr. (N.Y.) 60), (2) and not the chil- 
dren of his brothers and sisters (In 
re Miller, 45 Hun (N.Y.) 244 [aff 5 
Dem. Surr. 132]; Matter of Miller, 
10 N.Y.St. 341). (3) It does not in- 
clude a grandmother. McDowell v. 
Addams, 45 Pa. 430. 

26. See statutory provisions. 

[a] Half brothers have been held 
exempt from the payment of a col- 
lateral inheritance tax. Ormsby’s Es- 
tate, 5 OhioS.&C.P. 553, 7 OhioN.P. 
542 (decided without discussion). 

27. See statutory provisions. ~ 

[a] Scope of exemption.—An ex- 
emption of bequests to a decedent’s 
nephews and nieces extends only to 
children of decedent’s brothers and 
sisters, and does not include nephews 
or nieces of a decedent’s husband or 
wife. Bates’ Estate, 5 OhioS.&C.P. 
547, 7 OhioN.P. 625. 

28. See statutory provisions. . 

-[a] Exemption applies only (1) to 
bequests and devises (In re Campbell, 
77 P. 674, 143 Cal. 623), (2) as the wife 
or widow of a son, or the husband of 


For later cases, developments and changes in the law see Annotations, same title and section number. 


Memphis Trust Co. v. Speed, 88° 


— 


2 ; 
- §§ 2531-2533] 
ter,?® applies when, and only when, the person in 
question is of the designated relationship. How- 
ever, a legacy intended for the use and benefit of an 
exempt relative is not taxable because it is left to 
a third person in trust for him;*° and where a leg- 
acy or devise passes over the original legatee and 
vests in a third person, in consequence of the pre- 
decease of the original legatee, the exercise of a pow- 
er of appointment, or the vesting of a remainder aft- 
er a life estate, it is regarded as passing directly 
from the testator to the final taker, so that its tax- 
ability must be determined by the relationship of 
that taker to the testator, rather than by his rela- 
tionship to the original legatee.?t 

[§ 2532] (b) Adopted and Putative Children and 
Relatives Thereof.*2 Adopted children and rela- 
tives thereof. A statute creating exemptions from 
inheritance taxes may be so worded and construed 
as to apply to transfers to adopted children®® or 
their issue;*4 but, when considered alone, an ex- 
emption in favor of children or lineal descendants 
does not include adopted children;?* an adopted 
child of a deceased legatee is not within a statutory 
exemption in favor of an adopted child of the tes- 
tator;°® and some statutes are construed not to al- 
low an exemption of transfers to children of per- 
sons adopted by the testator.°7 

Illegitimate children. A transfer to an illegiti- 
mate child who has not been legitimated prior to the 
death of decedent is subject to a collateral inherit- 
ance tax imposed by a statute which exempts trans- 
fers to children and lineal descendants only when 


they were born in lawful wedlock.*& On the oth- 
a daughter, being a stranger, to thef110 N.Y. 216; 
blood of decedent, does not inherit 
(see Descent and Distribution § 26). 
(3) A legaey to a daughter-in-law who 
remarries is not exempt. Com. v. 
Powell, 51 Pa. 438. 8 

29. See statutory provisions. 

[a] Exemption applies (1) even 
though the daughter has died (Clay v. 
Edwards, 86 A, 548, 84 N.J.Law 221; 


Tharp v. Com., 


4 Pa.Dist. 591; 
Pa.Co. 492; 
935 


int:+@Pa,) 135; 


TAX ATION 


Com. v. Ferguson, 20 
A. 870, 13% Pa. 595, 10° R.A.) .240; 
58 Pa. 500; 
Nancrede, 32 Pa. 389; 
Com., 14 Pa. 258; Province’s Estate, 
Wright’s Estate, 11 
Wayne’s Estate, 2 Pa.Co. 
Daisey’s Hstate, 
Packard’s Appeal,*37 Leg. 
State v. Yturria, 204 
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er hand, a tranfer to an illegitimate child from 
‘his mother*® or maternal grandmother?® is ex- 
empt from, or not subject to, a collateral inherit- 
ance tax where, as to his mother and her heirs, 
he has, by statute, been legitimated and given ca- 
pacity to take and inherit property in the same man- 
ner and to the same extent as if born in lawful 
wedlock. Likewise, a.collateral inheritance tax law 
does not apply to a transfer from the father to 
his illegitimate child where, in accordance with 
statutory provisions, the child has been legiti- 
mated by the father*! or by the subsequent marriage 
of the parents.*? 

Where mutually acknowledged relation of parent 
and child existed for a specified number of years be- 
tween a testator and legatee, the legacy was exempt 
under the former statute of one jurisdiction;+? but 
under the present statutes of this jurisdiction, as well 
as of other jurisdictions wherein there are similar 
statutory provisions, the exemption is of a specified 
amount only and not total.*4 

[§ 2533] 3. Amount.*® Statutes imposing an in- 
heritance or succession tax generally provide for 
some exemption of amount from the operation there- 
of ;*® but there is considerable diversity in the word- 
ing and construction of such statutes,*7 and in some 
instances statutory changes have necessitated the 
appheation of different rules at different times in 
the same jurisdiction. Under some statutes and 
the construction placed thereon, an exemption of 
amount is to be applied not to the property passing 
to an individual, but to the whole estate of dece- 
dent,*® or the whole estate passing to a particular 
might be established by pertinent 
facts, such as the care and mainte- 
nance of the legatee by the testator, 
that the latter supported and educat- 
ed the former, that the legatee lived 
in the testator’s home and as a mem- 
ber of his family, their mutually af- 
fectionate relations, and their style of 
address to each other. In re Beach, 


48 N.E. 516, 154 N.Y. 242; Matter of 
Nichols, 36 N.Y.S. 538, 91 Hun 134; 


Com. v. 
Galbraith v. 


15 Wkly.N.C. 


Matter of Woolsey, 19 Abb.N.Cas, (N. 
Y.) 232; Matter of McGarvey, 6 Dem. 
Surr. (N.Y.) 145), (2) and the hus- 
band has remarried (Clay v. Edwards, 
supra; Matter of Ray, 35 N.Y.S. 481, 
13 Mise. 480, 1 Gibb. Surr. 356). 

30. Matter of Murphy, 25 N.Y.S. 
107, 4 Mise. 230; Matter of Farley, 
15 N.Y.St. 727; Morris’ Estate, 1 Pa. 
Dist. 818. 

31. In re Hulett, 96 N.W. 952, 121 
Iowa 423; Dow v. Abbott, 84 N.E. 96, 
197 Mass. 283; Parke’s Estate, 13 Pa. 


Dist. 196; Lisle’s Est., 10 Pa.Dist. 
713; Com. v. Sharpless, 2 Chest.Co. 
(Pa.) 246; Com. v. Schumacher, 9 


Lanc.Bar. (Pa.) 195, 199. 
32. Exemption of amount see infra 


§ 2583) 
33. In re Winchester, 74 P. 10, 140 
Cal. 468; Miller’s Estate, 18 N.E. 


139, 110 N.Y. 216; Matter of Duryea, 
112 N.Y.S. 611, 128 App.Div. 205; Mat- 
ter of Butler, 12 N.Y.S. 201, 58 Hun 
400 [aff 32 N.B. 1016, 136 N.Y. 649]; 
In re Cayuga County Surrogate, 46 
Hun 657 [aff 18 N.E. 866, 111 N.Y. 
3438]; Matter of Spencer, 4 N.Y.S. 
395, 1 Connoly Surr. 208; Matter of 
Thompson, 14 N.Y.St. 487; Warrimer 
v. People, 6 Dem.Surr. (N.Y.) 211; 
Fronefield’s Estate, 30 Pa.Dist. 537; 
State v. Yturria, 204 S.W. 315, 109 
Tex. 220, L.R.A.1918F 1079 [rev (Civ. 
App.) 189 S.W. 291] (inheritance tax 
statute construed with adoption stat- 


ute). 
34. In re Winchester, 74 P. 10, 140 
Cal. 468; In re Cupples’ Estate, 199 


S.W. 556, 272 Bn itghe In re Cook, 79 
N.E. 991, 187 N.Y. 5 
35. Miller’s Estate, 18 N.E. 139, 
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S.W. 315, 109 Tex. 220, L.R.A.1918F 
1079 [rev (Civ.App.) 189 S.W. 291]. 

36. State v. Goettelman’s Estate, 
185 N.W. 468, 192 Iowa 808. 

37. State v. Yturria, 204 S.W. 315, 
109 Tex. 220, L.R.A.1918F 1079 [rev 
(Civ.App.) 189 S.W. 291]. 

38. Com. v. Ferguson, 20 A. 870, 
137 Pa. 595, 10: RA. 24034: Com. Vv. 
Stump, 53 Pa. 132; Galbraith v. Com., 
14 Pa, 258. 

39. Com. v. Mackey, 72 A. 250, 222 
Pa. 613, 128 Am.S.R. 825; -Collateral 
Inheritance Tax, 26 Pa.Dist. 1027. 

40. Tegetoff’s Est., 17 Pa.Dist. 798. 

41. Wirringer v. Morgan, 106 P. 
425, 12 Cal.App. 26; Baker v. Miller, 
191 S.W. 527, 137 Tenn. 55. 

42. Com. v. Gilkeson, 18 Pa.Super. 
516, 9 Pa:Dist. 679, 24 Pa.Co. 289. 

43. Matter of Thomas, 24 N.Y.S. 
713, 3 Misc. 388, 1 Pow.Surr. 464. See 
In re Fisch’s Estate, 69 N.Y.S. 493, 
34 Misc. 146 (issue of child not in- 
cluded). 

[a] Statute not retroactive.—In 
re Ryan, 3 N.Y.S. 136. 

[b] Exemption not limited to ille- 
gitimate children of decedent.—Mat- 
ter of Beach, 48 N.B. 516, 154 N.Y. 
242: Matter of Nichols, 36 N.Y.S. 
538, 91 Hun 134. Contra Matter of 
Hunt, 33 N.Y.S. 256, 86 Hun 232. 

{c] Mutual acknowledgment (1) 
contemplated by the statute was not 
necessarily a formal act of adoption 
or any formal declaration of the par- 
ties as to their real or intended re- 
lationship. Matter of Butler, 12 N.Y. 
S. 201, 58 Hun 400 [aff 32 N.E. 1016, 
136 N.Y. 649]; In re Stilwell, 34 N. 
Vise ll73.. Ll Gibb, Sur. ola.) 262). pLt 


Matter of Birdsall, 49 N.Y.S. 450, 22 
Misc. 180, 2 Gibb.Surr. 293 [aff 60 N. 
Y.S. 1133, 48 App.Div. 624]; Matter 
of Moulton, 33 N.Y.S. 578, 11 Misc. 
694, 1 Gibb.Surr. 257: Matter of 
Wheeler, 22 N.Y.S. 1075, 1 Misc. 450, 
1 Pow.Surr. 160; Matter of Sweet- 
land, 20 N.Y.S. 310, 1 Pow.Surr. 200: 
In re Capron, 10 N.Y.S. 23. (3) On 
the other hand, a presumption arising: 
from circumstances, of this kind 
might be rebutted by proof that the 
relationship of the parties was other 
than that of parent and child, as, for 
example, that of uncle and niece, and 
that they always addressed each oth- 
er in terms appropriate to their actu- 
al relation. Matter of Deutsch, 95 N. 
Y.S. 65, 107 App.Div. 192. 

44. See infra § 2533. 

45. Constitutionality of statutes 
exempting specified amount see su- 
pra § 2378. 

46. See statutory provisions. 

47. See infra text and notes 49-72. 
aa See infra notes 53 [a], [b], 72 
a]. 


49. lIowa.—Gilbertson v. McAuley, 
91 N.W. 788, 117 Iowa 522; Herriott 
v. Bacon, 81 N.W. 701, 110 Iowa 342; 
In re McGhee, 74 N.W. 695, 105 
Iowa 9 

Mich.—Stellwagen v. Wayne Prob. 
Judge, 89 N.W. 728, 130 Mich. 166. 

Mont.—State v. District Court, Cus- 
ter County, 122 P. 922, 45 Mont. 335, 
Ann.Cas.1914A 469. 

Pa.—Howell’s Hstate, 23 A. 403, 147 
Pa. 164 [aff 10 Pa.Co. 232]; Mixter’s 
Est., 10 Pa.Co. 409; Com. v. Boyle, 
2 Del.Co. 335. 
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class of relatives,°° and there is only one exemption 
for the estate or class, as the case may be,>? irrespec- 
tive of the number of persons to whom property 
passes;°2 while under other statutes, differently 
worded and construed, the exemption is to be ap- 
plied not to the whole estate of decedent, but to the 
property passing to each individual.®* Under the 
last named statutes, however, only one exemption 1s 
allowed each beneficiary,®* even though he receives 
interests under two different instruments®® or differ- 
ent provisions of the same instrument;°® the whole 
corpus of an estate or fund is not exempt because the 
income therefrom receivable by any one indi- 
vidual will not exceed the statutory exemption ;°? 
and only one exemption will be allowed a re- 
mainder to such persons of a certain class as 
are living at the death of a life tenant,®* as, 
in determining the tax, the court should take as a 
basis the highest amount that in any contingency 
would become liable to the tax,°® and a possible con- 
tingency is that only one contingent remainderman 


TAXATION 


[§ 2533 


will survive the life tenant and receive the estate.°° 
For the purpose of applying an exemption provided 
by a statute governing at the time, the value of the 
estate is to be taken as at the date of the testator’s 
death,*1 and both real and personal property must 
be added. together in determining it.°? If the value 
of a pecuniary legacy is to be determined, it must 
be estimated at its face value.°* The amount re- 
ceived by devisees or distributees from property situ- 
ated in another state or country is not to be taken 
into account.°* ; 
Separate transfers. Transfers of property which 
are separate, distinct, and complete transactions 
should be treated as independent transfers entitled 
to the exemption fixed by statute in force when 
made, and joining such transfers into a single trans- 
fer and allowing but single exemption is erroneous.°” 
Relationship of taker to decedent.°®° Under some 
statutes,°7 and the construction placed thereon, there 
is no exemption of amount unless the taker is of a 
specified relationship to decedent,** and the amount 


Tenn.—State v. Branham, 228 S.W. 
58, 148 Tenn. 292. 

Utah.—Dixon v. Ricketts, 72 P. 947, 
26 Utah 215. 

50. See statutory provisions. 

51. Curtis v. Corbin, 107 A. 506, 
93 Conn. 648; State v. Branham, 228 
S.W. 58, 143 Tenn. 292; In re Ferrel’s 
Estate, 192 P. 10, 112 Wash. 231, 11 
A.L.R. 820 [foll In re Weller’s Es- 
tate, 194 P. 541, 113 Wash. 699] (re- 
viewing authorities). 

52. In re Ferrel’s Estate, 192 P. 
10, 112 Wash. 231, 11 A.L.R. 820 [foll 
In re Weller’s Estate, 194 P. 541, 113 
Wash. 699]. 

53. Colo.—People v. Koenig, 85 P. 
1129, 37 Colo. 28s. 

Ga.—Martin v. Pollock, 87 S.E. 793, 
144 Ga. 605. 

Ill. People v. Tombaugh, 136 N.E. 
453, 303 Ill. 591. 

Ky.—Commonwealth v. Belknap’s 
Ex’r, 197 S.W.. 668, 177 Ky. 265; 
Booth v. Com., 113 S.W. 61, 130 Ky. 
88, 33 L.R.A.N.S. 592. 3 

Me.—State v. Hamlin, 30 A. 76, 86 
re 495, 41 Am.S.R. 569, 25 L.R.A. 
632. 

Minn.—State v. Hennepin County 
ene Ct., 112 N.W. 878, 101 Minn. 

N.C.—Shaw v. Bridgers, 76 S.E. 
827, 161 N.C. 246. 

Va.—Withers v. Jones’ Ex’x, 102 S. 
E. 68, 126 Va. 500. 

[a] In New York (1) the present 
governing statute provides for ex- 
emptions applicable to the amounts 
severally passing to specified rela- 
tives (Tax L. § 249-q), (2) and it al- 
so provides that, where, after deduc- 
tion of these exemptions, the net es- 
tate of decedent does not exceed a 
specified amount, it shall not be taxa- 
ble (Tax L. § 249-n, as amended by 
L. [1932] c 326). (3) Under some 
former statutes the exemption was 
applied to the pioperty passing to an 
individual beneficiary. In re Howe, 
19 Ns. 513,.112 N.Y...100, 28(4.R.A. 
825; Matter of Cager, 18 N.E. 866, 111 
N.Y. 343; McVean v. Sheldon, 48 Hun 
163; In re Hunt’s Estate, 160 N.Y.S. 
383, 96 Misc. 399; In re Sullivan’s Es- 
tate, 159 N.Y.S. 616, 94 Misc. 529; In 
re Eaton’s Estate, 140 N.Y.S. 601, 79 
Misc. 69, 10 Mills 42; Matter of Ster- 
ling; 7 30).N.Y.S.. 385; 9 =Mise.(/224, “1 
Gibb.Surr. 67; 
20 N.X¥.S. 1384, 2 Connoly Surr. 262; 
Matter of Peck, 9 N.Y.S. 465, 2 Con- 
noly Surr. 2ul, 24 Abb.N.Cas. 365; 
Matter of Hopkins, 6 Dem.Surr. 1; 
Matter of Smith, 5 Dem.Surr. 90. (4) 
However, under other former statutes 
the exemption was applied to the 
whole estate of decedent. In re Cos- 
tello, 82 N.E. 139, 189 N.Y. 288; In 
re Corbett, 64 N.E. 209, 171 N.Y. 516; 


Matter of Underhill,’ 


In re Hoffman, 38 N.E. 311, 143 N,Y. 
327; In re Goldenberg’s Estate, 176 
N.Y.S. 201, 187 App.Div. 692; In re 
Hart’s Estate, 166 N.Y.S. 188, 179 App. 
Div. 39 [rev 162 N.Y.S. 716, 98 Misc. 
515]; Matter of Fisher, 89 N.Y.S. 102, 
96 App.Div. 133; Matter of McMur- 
ray, 89 N.Y.S. 71, 96 App.Div. 128; 
Matter of Garland, 84 N.Y.S. 630, 88 
App.Div. 380; Matter of Bliss, 39 N. 
Y.S. 875, 6 App.Div. 192; Matter of 
Rosendahl, 82 N.Y.S. 992, 40 Misc. 542, 
3 Mills 546; Matter of Conklin, 80 N. 
Y.S. 1124, 39 Misc. 771, 3 Mills 443; 
Matter of Curtis, 64 N.Y.S. 574, 31 
Misc. 83; Matter of De Graff, 53 N.Y. 
S. 591, 24 Misc. 147, 2 Gibb.Surr. 516; 
Matter of Birdsall, 49 N.Y.S. 450, 22 
Mise. 180, 2 Gibb.Surr. 293 [aff 60 
N.Y.S. 1138, 48 App.Div. 624]; Matter 
of Taylor, 27 N.Y.S. 232, 6 Misc. 277. 

[b] In Wisconsin (1) the rule 
stated in the text obtains under the 
present (In re Price’s Estate, 213 N. 
W. 477, 192 Wis. 580), (2) but did not 
obtain under a former (Black v. State, 
89 N.W.°522, 113 Wis. 205, 90 Am.S.R. 
853), statute. 

54. People v. McCormick, 158 N.E. 
861, 327 Ill. 547; In re Meyers, 26 
OhioN.P.N.S. 57. 

55. People v. Northern Trust Co., 
161 N.E. 525, 330 Ill. 238; People v. 
McCormick, 158 N.E. 861, 327 Ill. 547; 
Pratt v. Dean, 140 N.E. 924, 246 Mass. 
300; Marble v. Jackson, 139 N.E. 442, 
245 Mass. 504. — 

[a] In New York (1) this is true 
as to transfers taking effect at the 
same time (In re Garcia’s Estate, 170 
N.Y.S. 980, 183 App.Div. 712 [mod 167 
N.Y.S. 168, 101 Mise. 387]; In re Van 
Cott’s Estate, 168 N.Y.S. 95, 180 App. 
Div. 814; In re Horler’s Estate, 168 
N.Y.S. 221, 180 App.Div. 608; In re 
Smith’s Hstate, 2438 N.Y.S. 232, 137 
Mise. 107; In re Cummings’ Estate, 
187 N.Y.S:° 921,--115) Mise. 2765 in 
re Furnald’s Estate, 187 N.Y.S. 921 
[aff 187 N.Y.S. 935, 196 App.Div. 933 
(aff 134 N.E. 546, 232 N.Y. 500)]), (2) 
but not as to transfers taking effect 
at different times (In re Harris’ Es- 
tate, 240 N.Y.S. 706, 135 Misc. 658; In 
re Leggett’s Estate, 219 N.Y.S. 317, 
128 Misc. 306; In re Cummings’ Es- 
tate, Supra). (38) In a case wnere a 
testator, two days before his death, 
executed two deeds to the same per- 
son, the court said: “There could be 
only one exemption from the aggre- 
gate value of the property transfer- 
red in contemplation of death. I 
think, when property is transferred 
in contemplation of death, it has to 
be treated as a class by itself, and 
the exemption allowed by the statute 
is to be only from the aggregate val- 
ue of all of the property thus trans- 
ferred, and this exemption is to be 


in addition to the exemption allowed 
where property passes under the 
will.” In re Thompson’s Estate, 153 
N.Y.S. 164, 165, 167 App.Div. 356 [mod 
151 N.Y.S. 244, 87 Misc. 539, 12 Mills 
arte and aff 111 N.E. 1101, 217 N.Y. 


56. In re Title Guarantee & Trust 
Co., 144 N.Y.S. 889, 159 App.Div. 803 
[mod 142 N.Y.S. 1070, 81 Misc. 196, 
10 Mills 428, and aff 106 N.E. 10438, 212 
N.Y. 551]; In re Inheritance Tax, 5 
OhioS.&C.P. 555, 7 OhioN.P. 547. 

~[a] Apportionment.—Where the 
same person receives more than one 
legacy under the same will, he is not 
entitled to set aside any particular 
portion as exempt; the exemption is 
to be deducted from the aggregate 


value of all the bequests to him and - 


apportioned on each bequest in the 
proportion it bears to the total be+ 
quests to him. In re Title Guarantee 
& Trust Co., 142 N.Y.S. 1070, 81 Misc. 
106, 10 Mills 428 [mod on other 
grounds 144 N.Y.S. 889, 159 App.Div. 
803 (aff 106 N.E. 1043, 212 N.Y. 551) 4. 

57. In re Price’s Estate, 213 N.W. 
477, 192 Wis. 580. : 

58. People v. Freese, 107 N.E. 857, 
267 Ill. 164; People v. Byrd, 97 N.E. 
293, 253° Ill,’ 228. 

59. People v. Freese, 107 N.E. 857, 
267 Ill. 164; People v. Byrd, 97 N.E. 
293, 253 Ill. 223. 

60. People v. Freese, 107 N.E. 857, 
267 Ill. 164; PPh ese v. Byrd, 97 N.E. 


293.253 Dll w223. 

61. Hooper v. Bradford, 59 N.E. 
678, 178 Mass. 95. 

62. Matter of Collins, 93 N.Y.S. 
342, 104 App.Div. 184; Matter of Hal- 
lock, 87 N.Y.S. 255, 42 Misc. 478, 4 
Mills 196. 

63. Matter of Bird, 11 N.Y.S. 895, 
2 ConnolySurr. 376. 


64. Attorney General v. Barney, 97 
N.E. 750, 211 Mass, 134, 39 L.R.A.N.S. 


1024, 
65. In re Brown’s Estate, 236 P. 
144, 196 Cal. 114. 
66. Cross references: 
One exemption for class of relatives 
see supra text and notes 50—52. 
Total exemption of transfers to par- 
nous relatives see supra §§ 2531, 


67. See statutory provisions. 

68. Graves v. Scales, 90 S.E. 439, 
172 N.C. 915. 

[a] Exemptions of amount applied 
to bequests to, or inheritances by: 
(1) An adoptive father. In re But- 
ler’s Estate, 222 N.Y.S. 265, 129 Misc. 
396. (2) An adopted child of dece- 
dent. Succession of Frigalo, 48 So. 
652, 123 La. 71; In re Barnaby’s Es- 
tate, 171 N.Y.S. 989,104 Misc. 362 [aft 
178 N.Y.S. 877, 189 App.Div. 929 (aft 
126 N.E. 900, 228 N.Y. 517)]. (3) A 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 2533-9535] ‘ 


of exemption may vary among different relatives ac- 
cording to their respective degrees of relationship.®® 
In determining whether such an exemption is ap- 
plicable, a statute providing that, when a power of 
appointment is exercised, the appointment shall be 
deemed a transfer taxable in the same manner as 
though the property to which it relates belonged 
absolutely to the donee of the power and had been 
bequeathed or devised by such donee will, when ap- 
plicable, be given effect.7° 

Where subject matter equals or exceeds exemption, 
the whole amount is taxable without deduction under 
statutes providing an exemption only when the sub- 
ject matter is of less value than a_ specified 
amount;*+ but under other statutes differently 
worded it is held or recognized that the exemption 
applies and is to be deducted.72 An heir who would 
receive a share of the fee of a homestead by descent, 
free of an inheritance tax, is not necessarily en- 
titled to an exemption of more than such share when 
he takes a greater portion under a will.7* 

[§ 2534] 4. Proceedings To Establish. The pro- 
bate court or surrogate’s court in which a decedent’s 
estate is being administered may entertain. an ap- 
plication to have a particular transfer declared ex- 
empt from an inheritance tax;7* but where a sur- 
rogate’s court of one county has assumed and 
exercised jurisdiction over a proceeding to assess 
the tax, a surrogate’s eourt of another coun- 
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ty is without jurisdiction of an application to 
declare an exemption.*® A question of law may 
be determined after considering the language of 


‘the statute and of the will in question;7* but 


a question of fact is to be determined according 
to proof;** and evidence may*® and should?® be 
taken as to the character of an institution or or- 
ganization named as beneficiary and claiming ex- 
emption, it not being permissible for the court, ap- 
praiser, or assessing officer to determine the char- 
acter of the institution from its mere name or title.®° 
While the burden of proving facts bringing the case 
within the terms of a statute granting exemption 
rests on a beneficiary claiming exemption,®! it is 
otherwise as to a person who does not claim exemp- 
tion, but rather that the case is not within the ap- 
plication of the statute imposing the tax.8? The 
evidence admissible includes affidavits,8? pamph- 
lets,S* and uncontroverted allegations of facts in the 
petition for exemption,*® but not an unverified peti- 
tion stating matters on information and belief.*¢ 

Petition for rehearing or new hearing is addressed 
to the judicial discretion of the court.8? 
a of exemption unappealed from is res judi- 
cata. 

[§ 2535] J. Accrual*8°—1, In General. Ordi- 
narily, the inheritance tax accrues and becomes fixed 
as of the date of the death of the testator or intes- 
tate,°® and the accruing of the tax is not postponed 


person who stood in the mutually ac- 
knowledged relation of child to dece- 
dent. Roberts v. Comptroller of 
Treasury of New Jersey, 94 A. 576, 
85 N.J.Eq. 133; In re Downey’s Es- 
tate, . 182) NcY.S:.(223;., In-re. White's 
Estate, 84 S.E. 360, 168 N.C. 352. 

[b] Exemptions of amount not ap- 
plied to bequests or other transfers 
to: (1) A daughter-in-law. Succes- 
sion of Coleman, 85 So. 43, 147 La. 
368 (exemption relating to legacies to 
direct ascendants or descendants). 
(2) An illegitimate child. Bank of 
Montclair v. McCutcheon, 152 A. 379, 
107 N.J.Eq. 564 (exemption relating 
to transfer to child). (3) An adopted 
child of decedent’s parents. In re 
Benson’s Estate, 164 N.Y.S. 933 [den 
rearg 163 N.Y.S. 670, 99 Misc. 222]. 

69. In re Marshall’s Estate, 184 
P. 48, 42 Cal.App. 683; People v. Tom- 
baugh, 136 N.E. 453, 303 Ill. 591; 
Graves v. Scales, 90 S.E. 439, 172 N.C. 
¥53 
~ [a] Where there is only one ex- 
emption for the entire estate (see su- 
pra text and note), and part of the 
takers are relatives within a class en- 
titled to a higher exemption than the 
class to which the other takers _be- 
long, the higher exemption applies. 
State v. Branham, 228 S.W. 58, 143 

nn. 292. 

Te. neat ote Seaver, 71 N.Y.S. 544, 

App.Div. - 
bean re Wallace’s Estate, 131 N. 
BE. 524, 132 N.E. 597, 77 Ind.App. 95, 
Succession of Fallon, 80 So. 544, 144 
La. 299; Kirpach’s Est., 13 Pa.Dist. 
441, 30 Pa.Co. 270. ; 

72. Cal.—iIn re Letchworth’s_ Es- 
tate, 255 P. 195, 201 Cal. 1; In re Tim- 
ken’s Estate, 109 P. 608, 158 Cal. 51. 

Conn.—Curtis v. Corbin, 107 A. 506, 

onn. 648. 
get aa re Nilson’s Estate, 204 N. 
Ww. 244, 201 Iowa 1033. 
Tenn.—State v. Branham, 228 S.W. 
43 Tenn. 292. 
eee ay in re Ferrel’s Estate, 192 
P. 10, 112 Wash. 231, 11 A.L.R. 820. 

Wis.—In re Brees Estate, 213 N.W. 
477, 192 Wis. 580. 

[a] In New York (1) it appears 
that, under the present governing 
statute, an exemption applicable to 
a transfer to an individual is to be 


deducted, but that the exemption ap- 
plicable to the net estate of decedent, 
after deduction of the exemptions ap- 
plicable to transfers to individuals, is 
not to be deducted. Tax L. §§ 249-n, 
249-q. (2) Also, an exemption was 
deducted under some former statutes 
(In re Title Guarantee & Trust Co., 
142 N.Y.S. 1070, 81 Misc. 106, 10 Mills 
428 [mod on other grounds 144 N.Y.S. 
889, 159 App.Div. 803 (aff 106 N.B. 
1048, 212 N.Y. 551)]), (3) but it was 
held otherwise under other former 
statutes (In re Sherwell, 26 N.E. 464, 
125 N.Y. 376; In re Harris’ Estate, 240 
N.Y.S. 706, 135 Misc. 658) (4) as to 
transferees of a particular class (In 
re Bunce’s Estate, 118 N.E. 521, 222 
N.Y. 31; In re Mason’s Estate, 126 N. 
Y.S. 998, 69 Misc. 280, 7 Mills 592). 

73. In re Morgan’s Estate, 211 N. 
W. 823, 169 Minn. 425. 

Succession to homestead as subject 
to inheritance tax generally see supra 
§ 2446. j 

74. In re Van Vranken’s Estate, 
179 N.Y.S. 752, 110 Misc. 84. 

75. In re Drake’s Estate, 157 N.Y. 
S. 270, 94 Misc. 70, 16 Mills 276. 

76. In re Hunter’s Estate, 265 P. 
466, 147 Wash. 216. 

77. In re Burnham’s Estate, 183 N. 
Y.S. 539, 112 Misc. 560 [aff 187 N.Y.S. 
929, 196 App.Div. 948 (aff 134 N.E. 
548, 2382 N.Y. 506)]. 

78. In re Townsend’s Estate, 109 
N.E. 560, 215 N.Y. 442: In re Foss’ Es- 
tate, 196 P. 10, 114 Wash. 681. 

79. In re Packard’s Estate, 228 N. 
Y.S. 591, 223 App.Div. 491 [am on 
other grounds 231 N.Y.S. 834]. 

80. In re Townsend’s Estate, 109 
N.E. 560, 215 N.Y. 442; In re Foss’ Es- 
tate, 196 P. 10, 114 Wash, 681. 

81. In re Townsend's Estate, 109 
N.E. 560, 215 N.Y. 442; In re Benson’s 
Estate, 163 N.Y.S. 670, 99 Misc. 222 
{rearg den 164 N.Y.S. 933]; In re Alt- 
man’s Estate, 149 N.Y.S. 601, 87 Misc. 
255, 12 Mills 447. 

82. Matter of Enston, 21 N.E. 87, 
DABNEY e 144, 3. RvA. 464; ;In/ re 
Starbuck’s Estate, 116 N.Y.S. 1030, 63 
Misc. 156, 7 Mills 148 [aff 122 N.Y.S. 
584, 137 App.Div. 866 (aff 94 N.E. 
1098, 201 N.Y. 531)]. 

83. In re Scully’s Estate, 189 N.Y. 
S. 239, 197 App.Div. 639; In re Ken- 


*By FELIX C. GRABER (§§ 2525-2545). 


aly Estate, 233 N.Y.S. 319, 133 Misc. 


84. In re Kendall’s Estate, supra 
(as mere guide to court). 

- In re Van Vranken’s Estate, 
179 N.Y.S. 752, 110 Misc. 84. 

86. In re Scully’s Estate, 189 N.Y. 
S. 239, 197 App.Div. 639. 

87. In re Townsend’s Estate, 109 
N.E. 560, 215 N.Y. 442. 

[a] Petition held suifficient.—Ft. 
Wayne Commandery No. 4, Knights 
Templar of Ft. Wayne, Ind. v. Brack- 
en, 145 N.E. 589, 82 Ind.App. 227. ; 

88. In re De Lamar’s Estate, 204 
N.Y.S. 336, 209 App.Div. 240. 

[a] Effect of judicial decision by 
court having no jurisdiction of the 
question involved see Matter of 
Wolfe, 21 N.Y.S. 515, 522, 66 Hun 389, 
29 Abb.N.Cas. 340 [rev 33 N.E. 156, 
137 N.Y. 205, 29 Abb.N.Cas. 451]. 

89. Temporary taxation see infra 
§§ 2586, 2587. , : 

Time as of which property or in- 
terest valued see infra §§ 2554-2559. 

; viper tax becomes payable see infra 

90. Colo.—People v. Palmer’s Es- 
tate, 1389 P. 554, 25 Colo.App. 450. 

Conn.—Blodgett v. New Britain 
Trust Co., 145 A. 56, 108 Conn. 715. 

Ill.—People v. Upson, 170 N.E. 276, 
338 Ill. 145; People v. Flanagin, 162 
N.E. 848, 331 Ill. 208, 60 A.L.R. 305; 
People v. Union Trust Co., 99 N.E. 
377, 255 Til. 168, L.R.A.1915D 450, 
Ann.Cas.1918D 514. 

Ky.—State Tax Commission v. Net- 
tleton’s Ex’r, 11 S.W.(2d) 84, 226 Ky. 
393; Com. v. Gaulbert, 119 S.W. 779, 
134 Ky. 157. 

Mass.—Old Colony Trust Co. v. 
Burrell, 131 N.E. 321, 238 Mass. 544, 
16 A.L.R. 689; Dow v. Abbott, 84 N.E. 
96, 197 Mass. 283; McCurdy v. Mc- 
Curdy, 83 N.E. 881, 197 Mass. 248, 16 
L.R.A.N.S. 329, 14 Ann.Cas. 859. 

Minn.—In re Rice’s Estate, 204 N. 
W. 5438, 164 Minn. 139. 

Neb.—In re Sanford’s Estate, 133 
N.W. 870, 90 Neb. 410, 45 L.R.A.N.S. 
228 [rev on other grounds 137 N.W. 
864, 91 Neb. 752, 45 L.R.A.N.S. 236]. 

N.J.—In re Cowan’s Bstate, 125 A. 
124, 96 N.J.Eq. 289; In re Hartman, 
62 A. 560, 70 N.J.Ea. 664. 

N.Y.—Midurban Realty Corporation 
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until the estate is settled, although payment may 
not be exacted until it is determined what has passed 
under the will or the law.°1- Where, however, the 


statute provides that the tax shall be assessed at: 


the actual value of the property or the interest of 
the beneficiary therein at the time when he becomes 
entitled to the same in possession or enjoyment, the 
value of the principal fund at the time of distribu- 
tion, and not at the date of the testator’s death, is to 
be taken as the basis of the computation of the 
fax. 

[§ 2536] 2. Effect of Transfers or Agreements aft- 
er Death of Decedent. Since all questions concerning 
an inheritance tax must be determined as of the 
date of the death of the testator or intestate,®* the 
tax is not affected by changes of title, transfers, or 
agreements of those who succeed to an estate, ei- 
ther among themselves or with strangers;®* and ac- 
cordingly, the fact that a life beneficiary dies be- 
fore computation of the tax on the estate bequeathed 
to him does not affect the method of computation.°® 
Questions may arise as to the persons in whom title 
vests, and such questions may affect the amount of 
the tax and the persons chargeable with it; but 
when those questions are finally determined, their 
determination relates back to the time of decedent’s 
death.°* 

[§ 2537] 3. Devise to Executor or Trustee. 
Where property is. devised-to a trustee or to the 
executor in trust for the benefit of others, the trans- 
fer on which the inheritance tax is imposed is that 
from the testator to the trustee,®* and the tax takes 
effect at the death of the testator;°® and this rule 
has been applied although it was not then determina- 
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ble who will enjoy the bequest ultimately,°® nor 
the amount of tax which the state should finally re- 
ceive,! and although under certain contingencies 
it might be required to refund.? 

[§ 2538] 4. Annuities. Statutes providing that, 
where the true value of any demise, bequest, legacy, 
or gift cannot be ascertained on the death of the 
donor, the taxes thereon shall accrue and become 
due and payable when the person beneficially entitled 
thereto shall come. into actual possession or enjoy- 
ment thereof,? have been held applicable where the 
bequest was of an annuity out of the income of the 
residuary estate,t and in such case the tax should 
be assessed on the annual payments as they succes- 
sively acerue.®> The same rule has been held ap- 
plicable under a statute providing that, in the case 
of a bequest to take effect in possession or to come 
into actual enjoyment after the expiration of one 
or more life estates or a period of years, the tax 
thereon shall not be payable until the persons la- 
ble therefor shall come into actual possession of. 
the estate.6 Other statutes, however, imposing a 
tax on annuities, have been construed to require that 
the whole present value of the annuity be appraised 
and the tax on the whole paid at once,’ some re- 
quiring it to be paid out of the first payments made 
on account of the annuity,® others, out of the prin- 


‘ cipal set aside for the creation of the annuity.°® 


[§ 2539] 5. Future or Contingent Estates!°—a. 
In General. In accordance with the general rule,!+ 
it has been held that the obligations of those who 
should ultimately receive property under a will or 
the laws of intestacy become fixed at the date of 
the death of decedent, although then neither the 


v. F. Dee & L. Realty Corporation, 160 
N.E. 380, 247 N.Y. 307; Matter of Pen- 
fold, 110 N.B. 499, 216 N.Y. 171; Mat- 
ter of Penfold, 110 N.E. 497, 216 N.Y. 
163, Ann.Cas.1916A 783; Matter of 
Ramsdill, 83 N.E. 584, 190 N.Y. 492, 
18 L.R.A.N.S. 946; Matter of West- 
urn, 46 N:.H.° 315, 152 N.Y. 93; In re 
Hubbard’s Estate, 192 N.Y.S. 66, 199 
App.Div. 356 [rev 169 N.Y.S. 325, 103 
Misc. 125, and appeal dism 137 N.E. 
17, 234 N.Y. 175]; Smith v. Browning, 
157 N.Y.S. 71, 171 App.Div. 278; In re 
Reid’s Estate, 236 N.Y.S. 21, 134 Misc. 
232; In re Kenly’s Estate, 233 N.Y.S. 
681, 133 Misc. 718; In re Sabin’s Es- 
tate, 227 N.Y.S. 120, 131 Mise. 451 [rev 
on other grounds 228 N.Y.S. 890]; In 
re Ottoman’s Estate, 166 N.Y.S. 1078. 

Ohio.—State v. Américan Bonding 
Co., 16 OhioN.P.N.S. 497. 

Pa.—Commonwealth v. Presbyteri- 
an Hospital in Philadelphia, 134 A. 
427, 287 Pa. 49; Shugars v. Chamber- 
lain Amusement Enterprises, 130 A. 
426, 284 Pa. 200; In re Billing’s Es- 
tate, 110 A. 768, 268 Pa. 67; Mellon’s 
Appeal, 8 A, 183, 114 Pa. 564; Jamie- 
son’s Estate, 34 Pa. 417; Dalrymple’s 
Estate, 31 Pa.Co. 177. 

Va.—Moore v. Commonwealth, 155 
$.™. 625; Gregory v. Commonwealth, 
155 S.E. 640. 

Wis.-—State v. Pabst, 121 N.W. 351, 
139 Wis. 561. 

“The tax is to be assessed as of 
the date of the inheritance, and the 
amount of the assessment is not af- 
fected by the increase or depreciation 
of the estate between the death of the 
testatrix, and the probate of the will, 
which in cases of contest may cover 
a long period; for the act provides 
that all taxes imposed ‘shall be due 
and payable at the death of the tes- 
tator.’ P. L. 1894, p. 320, ec. 210, § 4.” 
In re Hartman, 62 A. 560, 562, 70 N.J. 
Eq. 664. 

[a] Rule applied: (1) As to con- 
veyance of personal property in the 


nature of a testamentary disposition. 
Matter of Green, 47 N.H. 292, 153 N.Y. 
223. (2) Where the benefits of the 
estate were to be postponed for a 
definite stated time after decease of 
the testator, there being, however, no 
life estate created or no intermediate 
estate (Dalrymple’s Estate, 31 Pa.Co. 
177), (3) as where the legatee was, 
under the will, to receive the income 
from a certain sum for a term of 
ee and, at Ge expiration thereof, 

y rincipa’ amieson’ 

Pa.Co. 417). came eae 

91. People v. Palmer’s Estate 
P. 554, 25 Colo.App. 450. a ia 

92. Moors y. Treasurer and Re- 
conan General, 129 N.E. 364, 237 Mass. 

93. See supra § 2535. 

94, People v. Upson, 170 N.E. 276, 
338 Ill. 145; People v. Flanagin, 162 
N.E. 848, 331 Ill. 203, 60 A.L.R. 305; 
In re Sanford’s Estate, 133 N.W. 870, 
90 Neb. 410, 45 L.R.A.N.S. 228 [rev on 
other grounds 137 N.W. 864, 91 Neb. 
752, 45 L.R.A.N.S. 236]; Harrison v. 
Johnston, 70 S.W. 414, 109 Tenn. 245. 

[a] Rule applied: (1) As to an 
agreement between devisees to satis- 
fy a claim against the estate in favor 
of one of them by a conveyance of a 
portion of the estate to claimant. In 
re Sanford’s Hstate, 133 N.W. 870, 90 
Neb. 410, 45 L.R.A.N.S. 228 [rev on 
other grounds 137 N.W. 864, 91 Néb. 
752, 45 L.R.A.N.S. 236]. (2) Where 
a testator devised property to his wife 
for life with remainder to his niece 
in case she survived the wife, other- 
wise to a church, and the niece and 
the church conveyed their contingent 
interests to the wife. Harrison vy. 
Jeera 70 S.W. 414, 109 Tenn, 245, 

zi odgett v. New Britai r 
Co., 145 A. 56, 108 Conn. 715. eee 

[a] Actuaries’ combined experi- 
ence tables must be employed to de- 
termine the life expectancy and the 


value of the estate of a life beneficiary 
in computing the tax thereon when 
this method is fixed by statute, not- 
withstanding ‘the death of the bene- 
ficiary prior to the computation. 
Blodgett v. New Britain Trust Co., 145 
A. 56, 108 Conn. 715. 

96. People v. Flanagin, 162 N.E. 
848, 331 Ill. 203, 60 A.L.R. 305. 

97. Earkas v. Smith, 94 S.E. 1016, 
147 Ga. 503. 

98. Farkas v. Smith, supra; In re 
fises Estate, 204 N.W. 543, 164 Minn. 


99. In re Rice’s Estate, supra. 

Accrual of tax on transfer where 
ultimate taker unascertainable gen- 
erally see infra § 2543. 

1. In _re Rice’s Estate, 204 N.W. 
543, 164 Minn. 139. 

2. j%In re Rice’s Estate, supra. 

3. See statutory provisions. 

4 State v. Hennepin County Prob. 
Ct., 110 N.W. 865, 100 Minn. 192. 

5. State v. Hennepin County Prob. 


Ct., supra. 

6. Crompton’s Estate, 10 Pa.Co. 
443, 20 Phila. 169. 

7. Budd’s Est., 12 Pa.Co. 476. And 
see cases infra notes 8, 9. 

8. Minot v. Winthrop, 38 N.E. 512, 


162 Mass. 113, 26 L.R.A. 259 


[a] Rule applied notwithstanding 
the effect of this construction may be 
that the first payment or payments on 


}account of the annuity will be ex- 


hausted by the tax. Minot v. Win- 
throp, 38 N.E. 512, 162 Mass. 113, 26 
L.R.A. 259, 

9. In re Tracy, 72 N.E. 519, 179 N: 
Y. 501.. See In re Brown, 24 Hawaii 
443 (inheritance payable on transfer 
of residuary estate to devisee and not 
upon monthly payments to annuitant). 
_10. Temporary assessment of es- 
tate subject to condition or contin- 
fence see infra § 2586. 

Transfer of remainder under power 
of appointment see infra § 2545. 

11. See supra § 2535. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 2539-2543] 


persons who should ultimately receive the estate aft- 
er the death of the life tenant nor the date upon 
which it would be so received had been determined.12 
So, under a statute providing that, whenever a trans- 
fer of property is made on which a tax may be im- 
posed, the property shall be appraised at its clear 
market value immediately upon the transfer or as 
soon thereafter as practicable, future contingent 
estates are taxable forthwith out of the property 
transferred, notwithstanding the uncertainty as to 
the time the estate becomes vested in possession and 
the uncertainty as to the identity of the ultimate 
beneficiary.1* Where, under the statute, the tax 
upon an estate not to take effect in possession until 
after the expiration of one or more life estates is 
not payable until that event, it does not arise, and 
it has no beginning, until then,1* and hence the 
commonwealth has no title to it and cannot demand 
its payment until the estate itself comes into ac- 
tual possession of the person entitled.15 

[§ 2540] b. Vested Remainders. An ordinary 
vested remainder not subject to any condition or 
contingency is, in the absence of express statutory 
provision to the contrary, taxable immediately upon 
the death of decedent.*® 

[§ 2541] c. Contingent Remainders Generally. 
Subject to the statutory rules applicable in cases 
where, at the time of the transfer, it is impossible to 
ascertain the ultimate taker!’ or the value of the 
property transferred,1* the tax on a transfer un- 
der a will or by operation of the laws of intestacy 
of a contingent remainder accrues at the time of 
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the transfer, that is, at the time of the death of the 
person whose property is thus transferred.1® 

[§ 2542] d. Where Value Not Ascertainable at 
Time of Transfer. Under the statutes prevailing in 
some jurisdictions, it is held that a succession tax 
cannot be assessed or demanded as of the date of 
the testator’s death, where the actual value of the 
postponed estate cannot be ascertained, on account 
of a power given to the holder of the intermediate 
estate to spend the principal or a part thereof or for 
any similar reason;”° the rule in such case being 
that the transfer becomes taxable at the time the 
postponed estate comes into actual possession.2! So, 
when a transfer which defeats or delimits the right 
of possession of those presently entitled thereto 
is subject to a contingency so remote that it can- 
not be measured by lives or years or any definite 
rules, its fair market value cannot be ascertained,?2 
and the tax thereon will not accrue until the per- 
sons beneficially entitled shall come into posses- 
sion.” 

[§ 2543] e. Where Ultimate Taker Unascertain- 
able. Under statutes in force in some jurisdic- 
tions, a succession tax cannot be assessed or demand- 
ed as of the testator’s death where the person who 
will ultimately become entitled to the postponed es- 
tate cannot be known or identified until the termi- 
nation of the intermediate estate,?5 as where the 
devolution of a remainder or other expectant estate 
depends on a question of survivorship.?* So, where 
part of the estate sought to be taxed is claimed by 
several persons who are litigating their claims, no 


12. Gregory v.. Commonwealth, 
(Va.) 155 S.E. 640; Moore v. Common- 
wealth, (Va.) 155 S.B. 635. 

13. In re Vanderbilt, 64 N.E. 782, 
172 N.Y. 69; Matter of Huber, 83 N.Y. 
S. 769, 86 App.Div. 458; Matter of 
Post, 82 N.Y.S. 1079, 85 App.Div. 611. 

Accrual of tax where: 

Ultimate taker unascertainable gen- 

erally see infra § 2543. 

Valuation unascertainable at time of 

transfer generally see infra § 2542. 

14. In re Coxe, 44 A. 256, 193 Pa. 


100; In re Moss’ Estate, 80 Pa.Super. 
323; Fronefield’s Estate, 30 Pa.Dist. 
537; Daly’s Estate, 28 Pa.Dist. 876; 


In re Ashmead, 28 Pa.Dist. 222; Myr- 
teius’s Est., 26 Pa.Dist. 1047; Lick’s 
_Bst., 28 Pa.Co. 113. 

15. In re Coxe, 44 A. 256, 103 Pa. 
100; In re Moss’ Estate, 80 Pa.Super. 
Fronefield’s Estate, 30 Pa.Dist. 


16. Ill—In re Kingman, 77 N.E. 
135, 220 Ill. 563; Ayers v. Chicago Ti- 
tle, etc., Co., 58 N.E. 318, 187 Ill. 42. 

N.J.—Price v. Edwards, 97 A. 57, 
88 N.J.Law 582. 

N.Y.—In re Goldenberg’s Estate, 
176 N.Y.S. 201, 187 App.Div. 692; In 
sre Morss’ Estate, 149 N.Y.S. 41, 85 
"Misc. 676, 12 Mills 107. ; 

Pa.—Mellon’s Appeal, 8 A. 183, 114 
Pa. 564. 

Tenn.—Williams v. McFarland, 37 
S.W.(2d) 116, 162 Tenn. 468. 

[a] Rule applied: (1) Where tes- 
tatrix devised the principal sum of 
her estate in the hands of her execu- 
tors at the end of ten years to the 
United Hebrew Charities. Price v. 
Edwards, 97 A. 57, 88 N.J.Law 582. 
(2) Where testator willed his sisters 
certain sums, the enjoyment whereof 
was merely postponed until the death 
of testator’s wife. In re Goldenberg’s 
Estate, 176 N.Y.S. 201, 187 App.Div. 
$92. 


17. See infra § 2543. 

18. See infra § 2542. 

19. Jacob v. Gilchrist, 206 N.Y.S. 
$12, 211 App.Div. 62; In re Nesbitt’s 
Estate, 198 N.Y.S. 451, 204 App.Div. 
504 [aff 143 N.B. 729, 237 N.Y. 527]. 


[a] 


passing could be ascertained. 


Rule applied.—Contingent re-, 


mainders under a devise to the chil- 
dren of testator’s deceased daughter, 
and in default of their taking by death 
before vesting to their issue, and in 
default of issue to an exempt hospital 
corporation, are presentiy taxable. In 
re Nesbitt’s Estate, 198 N.Y.S. 451, 204 
ere 504 [aff 143 N.E. 729, 237 N. 


20. In re Roosevelt, 38 N.E. 281, 
143 N.Y. 120, 25 L.R.A. 695; In re 
Cager, 18 N.E. 866, 111 N.Y. 348; 


Matter of Babcock, 81 N.Y.S. 1117, 81 
App.Div. 645 [aff 75 N.Y.S. 926, 37 
Mise. 445]; In re Cayuga County Sur- 
rogate, 46 Hun 657 [aff 18 N.E. 866, 
111 N.Y. 343]; In re Granfield’s Estate, 
140 N.Y.S. 922, 79 Misc. 374, 10 Mills 
105; Matter of Millward, 27 N.Y.S. 
286, 6 Mise. 425, 1 Pow.Surr. 586; 
Matter of Wheeler, 22 N.Y.S. 1075, 1 
Misc. 450, Pow.Surr. 160; In re 
Spiegelberg’s Estate, 160 N.Y.S. 730; 
In re Roger’s Estate, 149 N.Y.S. 462; 
Matter of Hopkins, 6 Dem.Surr. (N. 
Y.) 1; Simon’s Estate, 5 OhioS.&C.P. 
548, 7 OhioN.P. 667; Lauman’s Ap- 
peal, 18 A. 900, 131 Pa. 346; Leche’s 
Estate, 1 Lanc.L.Rev. (Pa.) 65. Con- 
tra In re Neher’s Estate, 158 N.Y.S, 
454, 95 Misc. 68. 

[a] Power of use and disposition 
in life tenant.—(1) Under a will giv- 
ing the life tenant a power to use the 
principal of the fund, its exercise by 
the executors to the exhaustion of the 
principal would leave nothing that 
could be transferred to the remain- 
dermen at the death of the life ten- 
ant, so that the taxation of the re- 
mainder interests was properly sus- 
In re Blyn’s Estate, 160 N.Y. 
. (2) So, where there was a 
devise of a life estate to testator’s 
daughter, with power of disposition 
and the use of the proceeds, with re- 
mainder over at her death of so much 
as then remained, the remainder was 
not subject to a transfer tax until the 
daughter’s death, when the amount 
n re 
Granfield’s Estate, 140 N.Y.S. 922, 79 
Misc. 374, 10 Mills 105. 

21. See cases supra note 20. 

22, In re Terry’s Hstate, 112 N.E. 


931, 218 N.Y. 218. 

[a] Bule applied to a bequest to 
a charitable institution subject to re- 
vert to the heirs of the testator if 
the character or location of the. in- 
stitution should change. In re Terry’s 
Estate, 112 N.E. 931, 218 N.Y. 218. 

23. In re Terry’s Estate, supra. 

24. Transfer under power of ap- 
pointment see infra § 2545. 

25. In re Luques’ Estate, 95 A, 
1021, 114 Me. 235; In re Fratt’s Es- 
tate, 199 P. 711, 60 Mont. 526; In re 
Davis, 44 N.E. 185, 149 N.Y. 539; In 
re Lawton’s Hstate, 248 N.Y.S. 110, 231 
App.Div. 406 [aff 242 N.Y.S. 441, 136 
Mise. 322]; In re Morss’ Estate, 149 
N.Y.S. 41, 85. Misc. 676, 12 Mills 107; 
Matter of Clarke, 78 N.Y.S. 869, 39 
Mise. 73, 3 Mills 292; In re Plum, 75 
N.Y.S. 940, 87 Misc. 466, 2 Mills 551; 
Matter of Howell, 69 N.Y.S. 1016, 34 
Misc. 432, 2 Mills 178; In re Pearsall’s 
Estate, 149 N.Y.S. 36; Matter of Clark, 
5 Neyv.S. 199, £ Connoly. Surr.. 431: 
Matter of Lefever, 5 Dem.Surr. (N.Y.) 


153 In re Moss’ Estate, 80 Pa.Super. 
323. 
[a] Bule applied.—Where the fair 


market value of the interest passing 
to each legatee could not be ascer- 
tained because the remainder was lim- 
ited to a class, and it was impossible 
to determine, until the death of the 
life tenants, in whom the remainder 
would vest, such interests were not 
taxable, under the express provisions 
of L. (1892) ¢ 399, until the termina- 
tion of the life estate. In re Morss’ 
Estate, 149 N.Y.S. 41, 85 Misc. 676, 12 
Mills 107; In re Pearsall’s Estate, 149 
N.Y.S. 36. 

26. People v. McCormick, 70 N.E. 
350, 208 Ill. 437, 64 L.R.A. 775; State 
v. Hennepin County Prob. Ct., 110 N. 
W. 865, 100 Minn. 192; In re Hoffman, 
388 N.E. 311, 143 N.Y. 327; In re Cur- 
tis, 36 N.E. 887, 142 N.Y. 219; In re 
Plum, 75 N.Y.S. 940, 37 Misc. 466, 2 
Mills 551; Matter of Westcott, 33 
N.Y.S. 426, 11 Misc. 589, 1 Gibb.Surr. 
243; Matter of Clark, 5 N.Y.S. 199, 
1 Connoly Surr. 431; In re Wallace, 
4 N.Y.S. 465; Matter of Lefever, 5 
Dem.Surr. (N.Y.) 184. 
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transfer tax will be imposed until the rightful heir 
is ascertained.27? When it then becomes known in 
whom it vests, a transfer tax on a remainder accrues 
on expiration of the intermediate estate.2* Where 
the ultimate beneficiary is known, however, at the 
time of the transfer, the general rule that the tax ac- 
erues as of the date of decedent’s death?® is ap- 
plicable.®° 

[§ 2544] 6. Transfers in Contemplation of Death. 
Under a statute imposing an inheritance tax on trans- 
fers in contemplation of death, liability for the tax 
attaches when the transfer is completed;*! and this 
rule applies although the statute provides that the 
tax is “due and payable” on the death of the trans- 
feror.*? No subsequent transfer made by the par- 
ties can relieve the original transfer from liability 
for the tax.** 

[§ 2545] 7. Transfer under Power. Where prop- 
erty is devised to one for life or in trust for one for 
life with power in the life tenant or cestui to ap- 
point the remainder, property passing under such 
a power of appointment is, according to the rule of 
some cases, to be taxed on the transfer by the ex- 
ercise of the power of appointment, the same as if 
the donee of the power was the owner of the proper- 
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ty;?4 and hence the remainders are not taxable un- 
til the death of the donee*®® or exercise of the pow- 
er.86 So, where property is left to a trustee with 
power to appoint the legatees, the transfer to the 
ultimate beneficiary is not taxable until the appoint- 
ment is made.?7 This rule applies, however, only 
where there is an absolute gift of a power of ap- 
pointment, so that the property is certain fo pass, 
either under the exercise or nonexercise of the pow- 
er;°8 and where it is not certain whether there will 
be any power of appointment over a remainder, such 
remainder is taxable as of the date of the death 
of the testator.2® Some statutes have been con- 
strued to provide that the time as of which the val- 
uation of the property is to be made is the death 
of the testator and not the actual vesting of title 
or of possession in the party liable to the tax.*°® 
[§ 2546] K. Person or Fund Liable for Payment* 
—1. In General. Ordinarily, each specific share, in- 
terest, or legacy must bear its proportionate part 
of the succession or transfer tax.4t Notwithstanding 
the usual provisions of inheritance tax statutes re- 
quiring the executor or administrator to collect and 
pay the tax, the tax is not a debt of the estate, but 
is one for which the legatee or heir is liable.*? A 


in property be-;sit in trust for the lives of his sev- 


-[§§ 2543-2546 


27. Matter of Westurn, 46 N.E. 315,|viving life estate 
152 N.Y. 93; Matter of Newcomb, 72 
N.Y.S. 58, 35 Mise. 589, 2 Mills 305 
[aff 76 N.Y.S. 222, 71 App.Div. 606 (aff|C died without issue. 
64 N.E. 1128, 172 N.Y. 608)]. 

28. In re Pearsall’s Estate, 149 N.| power of appointment. 
Y.S. 34. See In re Bonaparte’s Es-| died without issue. 
tate, 208 N.Y.S. 318, 124 Misc. 661 


(transfer tax on remainders accrues 
only on life tenant’s death, and not on 
death of testator). 

29. See supra § 2535. 

30. State Tax Commission v. Net- 
oar g Ex’r, 11 S.W.(2d) 84, 226 Ky. 
399. 

{a] Charitable bequest for aged 

Methodists, to be used according to 
alternative plans chosen by trustees, 
is taxable as of the testatrix’s death, 
since the beneficiaries were not un- 
known. State Tax Commission v. Net- 
tleton’s Ex’r, 11 S.W.(2d) 84, 226 Ky. 
393. ; 
31. Chambers v. Lamb, 199 P. 33, 
186 Cal. 261; Matter of Keeney, 87 N. 
E. 428, 194 N.Y. 281; Matter of Brand- 
reth, 62 N.E. 563, 169 N.Y. 437, 58 
L.R.A. 148; In re Feustman’s Estate, 
240 N.Y.S. 403, 136 Misc. 579; In re 
Guiteras’ Estate, 204 N.Y.S. 267, 122 
Misc. 523. 

[a] Gifts taking effect at death.— 
In re Guiteras’ Estate, 204 N.Y.S. 267, 
122 Misc. 523. 

32. Chambers v. Lamb, 199 P. 33, 
186 Cal. 261. 

833. Matter of Brandreth, 62 N.E. 
563, 169 N.Y. 437, 58 L.R.A. 148. 

34. McDougald v. Low, 127 P. 1027, 
164 Cal. 107; In re Burgess’ Estate, 97 
N.E. 591, 204 N.Y. 265; In re Howe, 
68 N.E. 1118,,176 N.Y. 570; In re 
Lane’s Estate, 142 N.Y.S. 788, 157 App. 
Div. 694; In re Davison’s Estate, 244 
N.Y.S. 616, 137 Misc. 852; In re Steb- 
bins’ Estate, 174 N.Y.S. 487, 106 Misc. 
384; In re Neher’s Estate, 158 N.Y.S. 
454, 95 Misc. 68; In re Warden’s Es- 
tate, 157 N.Y.S. 1111, 94 Misc. 563; 
In re Tillinghast’s Estate, 157 N.Y.S. 
379, 94 Mise. 76, 16 Mills 282 [aff 170 
N.Y.S. 1116]; In re Smith’s Ex’r, 149 
N.Y.S. 24, 85 Misc. 636, 12 Mills 70 
[mod on other grounds In re New 
York Life Ins. & Trust Co., 152 N.Y. 
S. 881, 167 App.Div. 131]; In re 
Smith’s Estate, 141 N.Y.S. 798, 80 
Misc. 140, 10 Mills 227; In re Moore’s 
Estate, 162 N.Y.S. 213. 

[a] Property not passing on ex- 
ercise of appointment.—By will of 
another, decedent was given a sur- 


queathed to C for life with power in 
decedent to appoint the remainder if 
Decedent died 
before C, and in his will exercised the 
Thereafter C 
It was held that 
the property passing under the ap- 
pointment was subject to taxation un- 
der the provisions of the law in force 
at the date of decedent’s death, al- 
though the property was not trans- 
ferred at that date because the pow- 
er was not absolute at that time. 
In re Warden’s Estate, 157 N.Y.S. 
1111, 94 Misc. 563. 

[b] Remainders created in trust 
fund by exercise of power of appoint- 
ment by the beneficiary under the will 
creating the trust are subject to tax- 
ation at the time of the transfer 
where they are absolute and not sub- 
ject to be divested or to fail in any 
contingency whatever. In re Dows, 
60 N.H. 439, 167 N.Y. 227, 88 Am.S.R. 
508, 52 L.R.A. 433. 

35. McDougald v. Low, 127 P. 1027, 
164 Cal. 107; Security Trust Co. v. 
Edwards, 101 A. 383, 90 N.J.Law 579; 
In re Burgess’ Estate, 97 N.E. 591, 
204 N.Y. 265; In re Howe, 68 N.E. 
1118, 176 N.Y. 570; In re Lane’s Es- 
tate, 142 N.Y.S. 788, 157 App.Div. 694; 
In re Davison’s Estate, 244 N.Y.S. 
616, 187 Mise. 852; In re Stebbins’ 
Estate, 174 N.Y.S. 487, 106 Misc. 384; 
In re Smith’s Ex’r, 149 N.Y.S. 24, 85 
Misc. 636, 12 Mills 70 [mod on other 
grounds In re New York Life Ins. & 
Trust Co., 152 N.Y.S. 881, 167 App. 
Div. 131]; In re Smith’s Estate, 141 
N.Y.S. 798, 80 Misc. 140, 10 Mills 227; 
In re Moore’s Estate, 162 N.Y.S. 213. 
But see Matter of Le Brun, 80 N.Y.S. 
486, 39 Misc. 516, 3 Mills 369 (holding 
remainders presently taxable). 

36. In re Neher’s Hstate, 158 N.Y. 
S. 454, 95 Misc. 68. And see cases su- 
pra note 35. 

37. In re Stewart, 30 N.E. 184, 131 
N.Y. 274, 14 L.R.A. 886. 

38. In re Burgess’ Estate, 97 N.E. 
591, 204 N.Y. 265. 

39. In re Burgess’ Estate, supra; 
In re Tillinghast’s Estate, 157 N.Y.S. 
379, 94 Misc. 76, 16 Mills 282 [aff 170 
NOY. Se Sb eres 

[a] Rule applied where the testa- 
tor gave his residuary estate in trust 
to pay the income to his wife, and 
on her death or remarriage he direct- 
ed his executors to divide it and hold 


*By HAROLD J. GILBERT (§§ 2546-2549), 


era] daughters with power of appoint- 
ment to each of the daughters living 
at the widow’s death as to the prin- 
cipal of her own share, and that on 
the death of any daughter before the 
widow’s death her share should go 
absolutely to her issue. In re Bur- 
Besa Estate, 97 N.E. 591, 204 N.Y. 

40. Howe v. Howe, 61 N.E. 225, 179 
Mass. 546, 55 L.R.A. 626. 

41. Conn.—Sherman y. Moore, 93 
A. 241, 89 Conn. 190. 3 

Ind.—Nation v. Green, 123 N.E. 163, 
188 Ind. 697. 

Iowa.—In re Thompson’s Estate, 
195 N.W. 250, 196 Iowa 721. 
gales lecesEton of Cotton, 135 So. 
Mass.—Richardson y. Lane, 126 N. 
E. 44, 234 Mass. 403. 

N.J.—Title Guarantee & Trust Co. 
v. Lohrke, 102 A. 660; ‘Parrot v. Rog- 
ers, 98 A. 638, 86 N.J.Eq. 311. 

N.Y.—In re Oakes, 162 N.E. 79, 248 
N.Y. 280; Matter of Gihon, 62 N.E. 
561, 169 N.Y. 448; In re Clowes, 148 
N.Y.S. 386, 163 App.Div. 961; In re 
Bush’s Estate, 209 N.Y.S. 776, 124 
Misc. 674; In re Gwynn’s Estate, 204 
N.Y.S. 88, 122 Mise. 395. 

Pa.—Shippen y. Burd’s Ex’rs, 42 Pa. 
461; Shoenberger’s Est., 16 Pa.Dist. 
926, 34 Pa.Co. 648; Boekel’s Est., 16 
Pa.Dist. 351; Jones’ Estate, 12 Pa. 
Dist. 83, 27 Pa.Co. 139; Tobin’s Es- 
tate, 41 Pa.Co. 433; Thomson’s Hs- 
tate, 12 Phila. 36. See Wright’s Ap- 


¥ 
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‘ 
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peal, 38 Pa. 507 (holding that, where: _ 


part of the money of a trust fund 
created during the life of decedent 
is in the hands of his executors, the 
tax on the entire trust fund may 
be charged against the executors) ; 
Bispham’s.Estate, 6 Pa.Co. 459 (recog- 
nizing the rule). 

otis v. Goddard, 9 R:I. 
al Teorey re Galbraith, 12 Sask.L. 


[a] Payment of insurance premi- 
tums.—Where a bequest direden that 
the premiums on a life insurance pol- 
icy are to be paid from an annuity, 
insured is liable for the transfer or 
RSE thereon. In re Hart- 

ann’s state, 232 ASF 
Mise: aoe N.Y.S. 672, 133 

- Colo.—People y. Palmer’s Es- 
tate, 139 P. 554, 25 Colo.App. 450. 
Ill.—People v. Union Trust Co., 99 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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statutory provision that the inheritance tax is to 
be paid by the executor out of the “estate” of de- 
ceased has been held to mean that the executor is 
to retain out of each legacy a sum sufficient to pay 
the tax.4§ A tax to be paid by “every heir, legatee 
or donee” is not a debt due by the suecession, *# 
but a debt due by the heir,t® which should be re- 
covered by a suit brought directly against the heir,*® 
and the legatees are primarily liable for the tax, not- 
withstanding a provision in the will that the tax 
is to be paid out of the estate.t7 A legatee is not 
lable personally for inheritance taxes beyond the 
amount coming into his hands.‘ 

Contracts and assignments. A contract to pur- 
chase the interest of a beneficiary, in the estate 
of a deceased, “without any reduction whatever,” 
shifts the burden of the inheritance tax to the pur- 
chaser.*® An assignee of a portion of a legacy must 
pay his portion of the tax, although the legacy was 
represented to him as unencumbered.®® Where the 
executor has contracted with a claimant against 
the estate for a certain sum “as the price to be paid 
for a release of all claims,” the executor, and not 
the claimant, should pay the tax due thereon.®! 

Agents or depositaries of nonresidents. The state 
cannot sustain a claim for the collateral inheritance 
tax against a bank for funds therein deposited by 
a nonresident decedent, but must look to the estate 
in the hands of the legal representatives after they 
have reduced it to possession and paid the debts.5? 
In the absence of a statute to the contrary, a do- 
mestie corporation, which transfers shares of its 
stock on its books to a nonresident heir or legatee, 
is not liable for the inheritance tax due thereon.®? 
A statute which provides that any person, or -cor- 
poration, shall be liable for the tax on any stock 


N.E. 377, 255 Jl. 168, L.R.A.1915D 


450, Ann.C92s.1913D 514. 
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pose of as he sees fit, and the cor- 
poration has no ‘control over’ it nor 
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which they “hold” or “have control over” which 
they transfer to an heir or legatee without giving 
notice to the county treasurer, has been held not 
to subject a corporation to the inheritance tax when 
it transfers shares of its capital stock to a nonresi- 
dent legatee.>4 

[§ 2547] 2. Funds Liable. The funds or proper- 
ty of one beneficiary cannot be used to pay the tax 
charged against another beneficiary.** Under a 
statutory provision that the inheritance tax was due 
and payable forthwith out of the property trans- 
ferred, the tax on life estates,5* contingent or vest- 
ed interests or remainders,®? and annuities®® are pay- 
able out of the corpus of the fund, and not out of 
the income received therefrom; but the amount paid 
out of the principal of the fund for the tax on an 
annuity is, in some jurisdictions, subject to recoup- 
ment from the income thereof.°® On a merger of 
a taxable remainder with the holder of an exempt 
life estate, which gives such former life tenant a 
fee simple, the holder of the fee simple is liable for 
the tax due on the remainder.®® Where property 
is left to a devisee, but the devise is charged with 
an annuity to another person, the devisee must pay 
the whole tax.%1 

Trust estates. If, at decedent’s death, there is 
property passing both by will and a deed of trust, 
if property held by the executor is liable to a suc- 
cession tax in another state, the estate alone must 
bear the burden of such tax,®* and conversely, if 
trust property is liable to such a tax, the trust fund 
alone must pay it.®3 

Real or personal estate. Under a statute which 
directs that the personal estate shall not be liable 
for the inheritance tax on realty, if both fall to the 
same heirs, it is not material from which source the 


(2) while others have declared that 
the transfer tax on the fund must be 


Ohio.—State v. American Bonding 
Co., 16 OhioN.P.N.S. 497. : 

Pa.—Cullen’s Est., 29 Pa.Dist. 752. 

Wash.—tIn re Lotzgesell’s Estate, 
113 P. 1105, 62 Wash. 352. : : 

[a] Tiustrations.—(1) An inherit- 
ance tax paid in another state is not 
to be deducted from the value of the 
estate received by the heir, since the 
payment of the tax was not the pay- 
ment of a debt of the estate but one 
for which the heir was liable. People 
v. Palmer’s Estate, 139 P. 554, 25 Colo. 
App. 450. (2) A decree ina Califor- 
nia court that all claims, including 
taxes, against the estate had been 
paid did not bar a collection of the 
inheritance tax in Illinois from the 
beneficiary. People vy. Union Trust 
Co., 99 N.B. 377, 255 Ill. 168, L.R.A. 
1915D 450, Ann.Cas.1913D 514. 

43. Hunter v. Husted, 45 N.C. 141. 

44, Pargoud’s Succession, 13 La. 
Ann. 367. \ 

45. Pargoud’s Succession, supra. 

46. Pargoud’s Succession, supra. 

47. Succession of Cotton, (La.) 135 


4 8. 2 
Shas In re Bushnell, 65 N.E. 1115, 
172 N.Y. 649. 


49. Jackson v. Myers, 101 A. 341, 
257 Pa. 104, L.R.A.1917F 821. 

50. Bliss v. Putnam, 7 Beav. 40, 
29 Eng.Ch. 40, 49 Reprint 977. 

51. Greville v. Greville, 27 Beav. 


596, 54 Reprint 236. 


. Allen v. Philadelphia Say. Fund 
Bane 1 F.Cas.No. 234, 7 Reporter 775, 
14 Phila. (Pa.) 408, 7 Wkly.N.C. (Pa.) 
231. j ‘ 

3. People v. Quincy Mining Co., 
143 N.W. 640, 642, 177 Mich. 458. 

54. People v. Quincy Mining Co., 

ra. 
aoe stock in a corporation, absolutely 
owned by an individual, is his own 
property, which he may sell or dis- 


does the corporation ‘hold’ it within 
the meaning of the statute.” People 
v. Quincy Mining Co., supra. 

55. Waterman v. Burbank, 195 N. 
W. 191, 196 Iowa 793; In re Hartfield’s 
Mstate, 249 N.Y.S. 459, 140 Misc. 7; 
In re Burroughs’ Estate, 244 N.Y.S. 
640, 187 Misc. 844. 

fa] Dlustrations.—(1) Where leg- 
acies are devised, one exempt, the oth- 
er subject to a five per cent tax, the 
executor cannot apportion the tax 
which must be paid between the two 
legacies. In re Hartfield’s Estate, 
249 N.Y.S. 459, 140 Misc. 7. (2) The 
executor could not use-the property 
devised to specific legatees to pay the 
tax due on the residuary estate when. 
due to the depreciation of value of 
the estate, there were insufficient 
funds to pay the specific legacies in 
full, and also the tax on the residuary 
estate. In re Burroughs’ Estate, 244 
N.Y.S. 640, 187 Misc. 844. 

56. In re Diehl, (N.J.Sup.) 102 A. 
738, 799 [aff 103 A. 822]; Title Guar- 
antee & Trust Co. v. Lohrke, (N.J. 
Ch.) 102 A. 660; In re Tracy, 72 N.E. 
519, 179 N.Y. 501; In re Smathers’ 
Will, 234 N.Y.S. 99, 133 Misc. 812; 
In re Murphy’s Estate, 209 N.Y.S. 686, 
124 Mise. 672: Shaw v. Bridgers, 76 
S.E. 827, 161 N.C. 246. 

“In the absence of a voluntary pay- 
ment by the life tenant, the only 
source from which the executor can 
obtain the funds for payment of such 
taxes is from the property transfer- 
red.” .In re Diehl, supra. 

{a] Income.—(1) Where a gift of 
the income of property for life is 
made, some of the surrogates’ courts 
have considered it as a life estate and 
deducted the tax from the corpus of 
the fund (In re Smathers’ Will, 234 
N.Y.S. 99, 133 Mise. 812; Matter of 
Bass, 109 N.Y.S. 1084, 57 Misc. 531), 


paid from the income thereof (In re 
Day’s Estate, 149 N.Y.S. 221, 86 Misc. 
131, 12 ‘Mills 221). 

[b] Executrix, who is the life ten- 
ant of the entire estate, and exempt 
from taxation as the widow of the tes- 
tator, is not liable for the transfer 
tax on the remainders. but it must be 
borne by the remaindermen. Matter 
of McMahon, 60 N.Y.S. 64, 28 Misc. 
697, 1 Mills 248. 

[c] Remainder tc trustee.— Where 
the will creates a life estate, after 
which the property is to pass to a 
trustee, the tax on the life estate is 
assessable against the executor and 
not the trustee. In re Sperling’s Es- 
tate, 234 N.Y.S. 119, 133 Misc. 834. 

57. Minot v. Winthrop, 38 N.E. 
512, 162 Mass. 1138, 26 L.R.A. 259; 
Matter of Vanderbilt, 64 N.E. 782, 172 
N.Y. 69; In re Van Wyck’s Estate, 200 
N.Y.S. 779, 121 Misc. 210; Matter of 
Johnson, 20 N.Y.St. 134, 6 Dem.Surr. 
146; Williams v. McFarland, 37 S.W. 
(2d) 116, 162 Tenn. 468. 

58. Castle v. Castle, 281 P. 609; 
In re Tracy, 72 N.E. 519, 179 N.Y. 501; 
In re Andrews’ Estate, 212 N.Y.S. 351, 
125 Misc. 782; In re Baugham’s Es- 
tate, 90 S.E. 203, 172 N.C. 170 (where 
the annuitants were also the remain- 
dermen, the income from the remain- 
der should be used as far as possible 
to pay the tax, but if it was insuffi- 
cient, the amount remaining could be 
deducted from the principal). 

59. In re Tracy, 72 N.E. 519, 179 
N.Y. 501; In re Andrews’ Estate, 212 
N.Y.S. 351, 125 Misc. 782. 

60. Harrison v. Johnston, 70 S.W. 
414, 109 Tenn. 245. 

61. In re Brown, 24 Hawaii 443. 

62. Pratt v. Dean, 140 N.E. 924, 246 
Mass. 300. 

63. Bemis y. Converse, 140 N.E, 
686, 246 Mass. 131. 
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payment of the tax is made.** 

Power of appointment. Where the exercise of a 
power of appointment is subject to a tax, the tax 
may be enforced against the donor’s estate if the 
donee is a nonresident.*® The amount of tax which 
the executors must pay in another state in order to 
obtain possession of the property should be paid 
by the executors from the general funds of the es- 
tate.°® 

Residuary estate or legatee. Under a statute which 
holds the executor primarily liable for the tax, if 
he pays one or some of the legacies in full without 
paying the tax, the state may look to him for pay- 
ment of the tax due,®7? or to the legatee himself,®® 
but the residue of the estate is not lable for the 
tax.®® The residuary legatees are liable for the tax 
on money of the residuary estate paid to a person 
agreeing not to contest the will of the testator.*° 
Where, because of the location of the property, or 
the peculiar circumstances of the transfer, the tax 
cannot be collected by the administrator, or ex- 
ecutor, from the recipient of the property, in some 
jurisdictions the tax may be deducted from the resid- 
uary estate,71 while elsewhere it cannot;7? but if 
there is some property or funds of the heir or lega- 
tee in the hands of the executor, such funds will be 
used to pay the tax on the property or transfer over 
which the executor was unable to collect the tax.7* 

64. In re Arnold’s Estate, 83 Pa. 
Super. 264. 

65. In re Davison’s Estate, 244 N. 
Y.S. 616, 137 Misc. 852. 

66. Kingsbury v. Bazeley, 70 A. 
916, 75 N.H. 13, 20 Ann.Cas. 1355; 


In. re Lord’s Estate, 183 N.Y.S. 131, 
112 Misc. 304; Bullard v. Redwood 


12 Pa.Dist. 128; 
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167 App.Div. 131]; 
61 A. 244, 211 Pa. 623; 
A. 337, 194 Pa, 524: 
Cumming’s Estate, 
12 Pa.Co. 45 [rev on other grounds 
25 A. 1125, 153 Pa. 397]; 
Cookman, 1 Lanc.L.Rev. (Pa.) 60. 
Parrot v. Rogers, 98 A. 638, 86 N.J. 


[§§ 2547-2548 


Where decedent died domiciled in the state, leaving 
property partly within the state and partly in a for- 
eign state to residuary legatees, the inheritance tax 
on such residuary legacies may be payable out of 
the assets of the estate within the state,"* so long 
as it does not thereby take the property of one 
person to satisfy the obligation of another.** Hach 
legacy, and not the residuary estate, must bear the 
tax imposed on that legacy in another state.“ 
[§ 2548] 3. Provisions of Will. A direction in 
the will that the residuary estate, or certain funds, 
shall be used to pay the transfer or inheritance tax 
on all legacies will be followed ;** 
however, must be made by clear and express words 
or necessary implieation.7* However, whether or 
not the legatee is to have his tax paid on his legacy 
in this way depends upon the intention of the tes- 
tator as manifested on the face of the will, and no 
special formula of words is necessary to free the 
legacy from the tax, provided the intention is clear.”° 
The following expressions, “net sum,”°°® “paid in 
full,”8? “without any deduction,’*? “to be paid 
clear,’®? “clear yearly sum,”** “clear of all tax- 
es and deductions,”’® “free from any charge or lia- 
bility,”8* “free from all taxes,’”’*? “free from all ex- 
pense,”’88 and “free of legacy duty,”®® when used in 
the will, have been held to evince an intention that 


| the legacy duty should be paid out of the residuary 


pay tax does not imply that he should 
pay the tax out of the residuary es- 
tate. 4 Tallman’s Estate, 10 Pa.Dist.& 
Cos; 

79. Kingsbury v. Bazeley, 70 A. 
916, 75 N.H. 18, 139 Am.S.R. 664, 20: 
Ann.Cas. 1355; Farmers’ Loan & Trust 
Co. v. Winthrop, 202 N.Y.S. 456, 207 


In re De Borbon, 
In re Lea, 45 
Brown’s Estate, 


Hurst v. 
See 


the direction, — 


Library, 91 A. 30, 37 R.I. 107 Eq. 311 [cit Cyc]. (recognizing the}]App.Div. 356 [mod 144 N.E. 686, 238 . 
67. See infra § 2549. rule). : N.Y. 477];  Horter’s Hstate, 1 Leg. 
68. Horn v. Coleman, 2 Jur.N.S. 78. Loring vy. Gardner, 109 N.E. 635, | Gaz. (Pa.) 90; Gude v. Mumford, 1 

1127. ‘ 221 Mass. 571; Tallman’s Hstate, 10| Jur. _577. 

69. Wright v. Barnewall, 13 Jur.| pa Dist.&Co. 89; Jones’ Estate, 12 Pa. [a] Tllustration.—Where a _ will 
bate Bowra v. Rhodes, 8 Jur.N.S. Dist. 83, 27 Pa.Co. 139; Londesbor- ereuaacs in ae section for a gift to 
: 2 ough vy. Somerville, i a charity to be free from inheritance 

70. People v. Upson, 170 N.E. 276,| Reprint 363. Fe PCE ee 1 oe taxes, and in another section makes 
338 Tll. 145. [a] Gifts hereinafter mentioned.— | 2",20ditional gift to the same charity 


71. In re Deutz’s Estate, 149 A. 
257, 105. N.J. Eq. 671. 

[a] Ilustration.—Where the prop- 
erty passing under the succession 
was good will in a partnership in 
Mexico, on which the administrator 
could not deduct the tax, the residua- 
ry estate in the hands of the admin- 
istrator is liable for the tax. In re 
pe Estate, 149 A. 257, 105 N.J.Eq. 
vials 

72. People v. Kellogg, 109 N.E. 304, 
268 Ill. 489; People v. Union Trust 
Co., 99 N.E. 377, 255 Ill. 168, L.R.A. 
1915D 450, Ann.Cas.1913D 514. 

[a] Illustration.—Where nonresi- 
dent legatees lawfully elected to take 
their legacies out of property located 
out of the state, the burden of the 
inheritance tax on such legacies can- 
not be shifted to the residuary lega- 
tees or the executor. People v. Kel- 
logg, 109 N.E. 304, 268 Ill. 489. 

73. In re Wallace’s Estate, 282 P. 
460.) L3L" Or. 597. 

74. In re Sherwood’s Estate, 
P. 734, 122 Wash. 648. 

75. In re Sherwood’s Hstate, supra. 

76. In re Lord’s Hstate, 183 N.Y.S. 
131, 112 Misc. 304. 

77. Smith v. State, 107 A. 255, 134 
Mad. 473; New Jersey Title Guarantee 
& Trust Co. v, Smith, 108 A. 16, 90 
N.J.Eq. 386; Isham vy. New York As- 
soc. for Improving Condition of Poor, 
69 N.E, 367, 177 N.Y. 218; In re Gold- 
enberg’s Estate, 176 N.Y.S. 201, 187 
App.Div. 692; In re Ham’s Will, 206 
N.Y.S. 508, 123 Mise. 889; In re 
Smith’s Ex’r, 149 N.Y.S. 24, 85 Misc. 
636, 12 Mills 70 [mod In re New York 
Life Ins. & Trust Co., 152 N.Y.S. 881, 
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A provision in the will that all gifts 
“hereinafter mentioned” be paid from 
the residuary estate embraces only 
those bequests which precede the di- 
vision and disposition of the residue. 
In re Smith’s Ex’r, 149 N.Y.S. 24, 85 
Misc. 636, 12 Mills 70 [mod In re New 
York Life Ins. & Trust Co., 152 N.Y.S. 
881, 167 App.Div. 131]. 

Jb] Bequests of money.—If the 
will directs that the tax be paid by 
the estate on “all bequests of mon- 
ey,” the tax should be paid by the 
estate on a gift of an annuity. In re 
Lea, 45 A. 337, 194 Pa. 524. 

[c] Power of appointment.—A di- 
rection that the tax is to be paid on 
all “legacies” given under a will does 
not mean that the estate is to pay the 
tax on property passing by virtue of 
a power of appointment which is ex- 
ereised in the will. Loring v. Gard- 
ner, 109 N.E. 635, 221 Mass. BEL: 
Trainer y. Scott, 161 N.E. 459, 248 N. 
Neus 

[d] Legacy “to be paid without re- 
duction” does not show an intention 
to have the legacy paid free of tax, 
when the will was executed before the 
first transfer act. Jackson vy. Tailer, 
83 N.Y.S. 567, 41 Misc. 36 [aff 88 N.Y. 
S. 1104, 96 App.Div. 625 mem, 77 N., 
E. 1189, 148 N.Y. 603 mem]. 

_[e] Prior conveyances.—A_ provi- 
Sion of a will that all inheritance tax- 
es are to be paid out of the residue 
has no application to real estate con- 
veyed prior to the death of the tes- 
tator. Parish’s Estate, 14 Pa.Dist.& 


coe OF bs 
[f] Direction that executor shall 


without mentioning the tax, the lega- 
tee has been held to take the addi- 
tional bequest free of inheritance tax. 
Croxton’s Estate, 8 Pa.Dist.&Co. 263. 

80. Bispham’s Est., 6 Pa.Co. 459. 

81. In re Gwynn’s Estate, 204 N. 
Y.S. 88, 122 Mise. 395. 

82. Ferguson vy. Ogilby, 12 Ir.Ch. 
411; Smith v. Anderson, 4 Russ. 352, 
4 Eng.Ch. 352, 38 Reprint 838; Daw- 
kins y. Tatham, 2 Sim. 492, 2 Eng.Ch. 
492, 57 Reprint 872; Barksdale v. 
Gilliat, 1 Swanst. 562, 36 Reprint 506. 

83. Ford v. Ruxton, 1 Coll. 403, 28 
Eng.Ch. 403, 63 Reprint 474. 

84. In re Coles, L.R. 8 Eq. 271; 
Pridie v. Field, 19 Beav. 497, 52 Re- 
print 443; Baily v. Boult, 14 Beav. 
595, 51 Reprint 413; Harper v. Mor- 
ley, 2 Jur. 653; Gude v. Mumford, 1 
Jur. 577; Wilks v. Groom, 2 Jur.N.S. 
798; Marris vy. Burton, 9 L.J.Ch. 373, 
34 Eng.Ch. 161, 59 Reprint 836; Louch 
V."Peters, (3) SEICh 16 707 one Che 
489, 39 Reprint 766; Re Robins, 58 
L.T,Rep.N.S. 382; Sanders vy. Kiddell, 
hee 536, 8 Eng.Ch. 536, 58 Reprint 


85. Stow v. Davenport, 5 B.&Ad.. 


359, 27 E.C.L. 156, 110 Reprint 823. 


86. Warbrick v. Varley, 30 Beav.. 


241, 54 Reprint 881. 


87. Burrows v. Cottrell, 3 Sim. 375,_ 


6 Eng.Ch. 375, 57 Reprint 1038.: 

88. Gosden v. Dotterell, 2 L.J.Ch. 
15, 7 Eng.Ch. 56, 39 Reprint 602. 
89 Harly v. Benbow, 2 Coll. 354, 
33 Eng.Ch. 354, 63 Reprint 767; Byne 
v. Currey, 2 Cromp. & M. 603; Ansley 
v. Cotton, 16 L.J:Ch. 55; Courtoy® v. 
Vincent, Turn.&R. 433, 


| 433, 37 Reprint 1167. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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estate. On the other hand, such expressions as “aft- 
er payment of all taxes,”®° “six months full sal- 
ary,”°? an annuitant “to receive not less than,”?? 
residuary estate is “to pay all testamentary ex- 
penses,”°* and “the foregoing legacies shall be paid 


in full before any of the devises hereinafter made 


in this will are paid,”®* have been held insufficient 
alone to show an intention that the residuary es- 
tate should pay the tax on legacies. A provision in 
the will that the tax is to be paid by the estate on 


all legacies to individuals has been held not to in- 


clude legacies to a class of an indefinite number of 
persons.*°* <A direction in the will to “divide the 
said net income in equal shares among” the persons 
designated indicates an intention that the tax should 
be paid from the general income, as distinguished 
from the income of each beneficiary.°® The fact 
that the tax is to be paid on the general legacies 
by the estate does not mean that the life estates in 
the residuum are also to be tax free.®* A provision 
that the residuary estate was to pay the tax on 
all legacies under a certain sum has been held to 
show an intention that, if the taxable amount, due 
to exemptions, was under this sum, the residuary 
estate should bear the tax.°® The fact that the 
residuary estate is to pay the tax does not affect 
the amount of tax due the state, since such provi- 
sion simply designates which fund is to pay the tax.°® 

Income. In a jurisdiction where the tax is not 
payable until a year after decedent’s death, a direc- 
tion that the tax, or as much thereof as possible, 
be paid out of the income from the estate, during 
that year, will be followed. 

Statutory direction for payment out of legacy. A 
direction in the will that certain legacies are to be 
paid free from suceession duties will override a stat- 
utory provision that the succession duty is payable 
out of the legacy chargeable therewith.” 

[§ 2549] 4. Executors, Administrators, and Trus- 
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tees. In many jurisdictions there are statutes di- 
recting the executor, administrator, or trustee to 
retain from the legacy or inheritance the amount 
of inheritance or succession tax due the state, and 
to pay such tax to the state before turning the funds 
or property over to the heir, legatee, distributee, or 
beneficiary. Under such a statute, if he turns the 
entire fund or property over to the beneficiary with- 
out deducting or paying the tax, he is personally 
liable to the state for such taxes. The confirmation 
of the executor’s report, or his discharge without 
fraud, in some jurisdictions releases him from 
further personal liability,®> and elsewhere the es- 
tate may be reopened and the executor held liable 
for his failure to retain the tax and pay it to the 
state. If, because of the destruction of the prop- 
erty or depreciation in its value, there are not enough 
funds in the hands of the executor or administra- 
tor to pay the tax, he is not personally liable for 
the tax,’ but a shrinkage in the value of decedent’s 
estate will not release the executor, if he has suffi- 
cient funds of the estate, to pay the tax. Under a 
statute which provided that the personal representa- 
tives of deceased were primarily liable for the tax, 
it has been held that an action therefor could not be 
maintained against a devisee until the remedies 
against such personal representatives had been ex- 
hausted,® but if there has been no such personal 
representatives appointed, the state could proceed 
directly against the persons who received the prop- 
erty.1° A statutory provision that the citation to 
compel payment should be to the executor has been 
held not to apply to devises of realty.11. An admin- 
istrator is not liable for the tax on property which 
he does not administer.1? In the absence of statu- 
tory provision to the contrary, there is nothing to 
prevent all of the executors being liable for the tax 
on a legacy given to one of them.13 A clause of the 
will directing that all transfer taxes be paid out 


90. Jones’ Estate, 12 Pa.Dist. 83, 
27 Pa.Co. 139; Miller’s Estate, 20 
Lanec.L.Rev. (Pa.) 42. 


91. In re Marcus, 56 N.J.Ch. 830. 
92. Holbrook’s Estate, 3 Pa.Co. 
265. 


[a] Devise of ‘‘so much of the said 
sum of 10,000 1. consols as should be 
sufficient to realize the clear yearly 
income of 150 1.” has been held to in- 
dicate an intention to give merely a 
gift of dividends, and not an annuity 
which was to be clear of tax. Banks 
v. Braithwaithe, 32 L.J.Ch. 35. 

93. In re Galbraith, 12 Sask.L. 
359. 

94. Sherman v. Moore, 93 A. 241, 
89 Conn. 190. 


95. Kingsbury v. Bazeley, 70 A. 
916, 75 N.H. 13, 1389 Am.S.R. 664, 20 
Ann.Cas. 1355. 4 

96. Brown’s Estate, 12 Pa.Dist. 
123. . 

97. Robert’s Estate, 2 Pa.Dist.& 
Co. 541. f 

98. In re Juilliard’s Estate, 169 N. 


Y.S. 1079, 103 Misc. 178. er 

[a] Ilustration.—A provision that 
the executors are to “ascertain the 
amount of any succession, transfer or 
inheritance tax upon any of the for- 
going legacies amounting to ten thou- 
sand doliars ($10,000) or under . 
and to pay the same out of my resid- 
uary estate” showed an intention that 
the tax on a legacy, which, after the 
statutory exemption was deducted, 
amounted to nine thousand and seven- 
ty-three dollars, and another of nine 
thousand eight hundred and eighteen 
dollars, should be paid by the estate. 
In re Juilliard’s Estate, 169 N.Y.S. 
1079, 103 Misc. 178. 

99. In re Frick’s Estate, 121 A. 35, 
277 Pa. 242 [rev on other grounds 45 


S.Ct. 603,.268 U.S. 473, 69 L.Ed. 1058]. 

[a] Illustration.—The fact that 
the residuary legatee, who is taxed on 
his interest as a direct heir at the rate 
of two per cent, pays, because of a di- 
rection in the will, the tax on a lega- 
cy which is subject to a five per cent 
rate, does not reduce the amount due 
the state from five to two per cent. 
In re Frick’s Estate, 121 A. 35, 277 Pa. 
242 [rev on other grounds 45 S.Ct. 
603, 268 U.S. 473, 69 L.Ed. 1058]. 

1. Elkin’s Est., 12 Pa.Dist. 87. 

2. Re Anderson, (Sask.) [1928] 4 
CER Roe 51 [rev [1928] 1 Dom.L.R. 

[a] Reason for rule.—‘‘The provi- 
sion . [in the will] really con- 
stitutes a second legacy to each lega- 
tee so favored. It is a gift to him of 
a sum sufficient to pay the duty on 
his first legacy which otherwise 
would be chargeable against this leg- 
acy itself.” Re Anderson, (Sask.) 
[1928] 4 Dom.L.R. 51, 53. 

3. See statutory provisions. 

4. N.J.—Bugbee v. Van Cleve, 134 
re 646, 99 N.J.Eq. 825, 100 N.J.Eq. 


N.Y.—Matter of Hacket, 35 N.Y.S. 
1051, 14 Mise. 282, 1 Gibb.Surr. 400. 

N.C.—Hunter vy. Husted, 45 N.C. 
141, 

Ohio.—State v. American Bonding 
Co., 16 OhioN.P.N.S. 497. 

Pa.—Culbertson’s Est., 20 Pa.Dist. 
1081; Culbertson’s. Est., 38 Pa.Co. 491. 

Eng.—Farwell v. Seale, 3 DeG.& 


Sm. 359; In re Sammon, 3 M.&W. 
381. 
[a] Mlustration.—The executor 


was a party to the sale of a contin- 
gent reversionary interest belonging 


the will without deduction for the 
possible tax\‘due. Upon the happen- 
ing of the contingency the executor 
was compelled to pay the legacy duty 
on the full value. Farwell v. Seale, 
3 DeG.&Sm. 359. 

[b] Statement by custodian.—The 
fact that the custodian of the funds 
of the estate for the executor told the 
beneficiary that the amount he was 
to receive was a sum which did not 
account for the inheritance tax due 
will not make the executor liable for 
such tax. In re Hamilton’s Estate, 47 
Pa.Super. 428. 

5. In re Meinert’s Estate, 213 N.W. 
938, 204 Iowa 355; Matter of Vander- 
bilt, 10 N.Y.S. 239, 2 Conn.Surr. 319. 

6. In re Moseley’s Estate, 164 P. 
1073, 100 Kan. 495, L.R.A.1917E 1160; 
Attorney General y. Rafferty, 95 N.E. 
747, 209 Mass. 321. 

7. In re Meyer, 103 N.E. 7138, 209 
N.Y. 386, L.R.A.1915C 615, Ann.Cas. 
1915A 263; In re Burroughs’ Estate, 
244 N.Y.S. 640, 137 Misc. 844. 

8. In re Lovell, 177 N.Y.S. 458, 10 
Mise. 214. \ 

9. Ritcher .v. Commonwealth, 201 
S.W. 456, 180 Ky. 4. 

10. Ritcher vy. Commonwealth, su- 


pra. 
Lisle’s Estate, 10 Pa.Dist. 713, 


11. 
Rely 

“Tt can scarcely have been intend- 
ed that this should apply to cases of 
devises of real estate with which they 
. . . [the executors] have nothing 
to do; but the tax is made a lien on 
the real estate and the devisees can 
be brought in.” Lisle’s Estate, su- 


pra. 
12. Commonwealth v. Lee’s Trus- 


to the estate, and the proceeds were | tee, 208 S.W. 8, 183 Ky. 6 


paid over to a legatee as directed in 


13. State v. Brevard, 62 N.C. 141. 
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of the body of the estate before any division is 
made does not put upon the domestic executor any 
greater liability to a foreign state, wherein the tes- 
tator owned property, than if the clause had been 
Under a statute which makes trustees 
liable for the legacy taxes on trusts, which tax is 
payable at a subsequent date, the trustees original- 
ly appointed, as well as any new trustees which are 
appointed, are liable for the tax.’® 
who has been compelled to pay the tax on a legacy 
because of the legatee’s refusal to pay may recover 
Under a statute pro- 
viding that the usufructuary should pay the whole 
succession duty, but was not personally liable, it 
has been held that a usufructuary who personally 
paid the whole succession duty was entitled to re- 
imbursement out of the estate for the amount over 
If the executor erroneously pays tax- 
es on legacies which really were exempt and not tax- 


omitted.!* 


the amount from the legatee.*® 


his share.1? 


able, the loss.is his own.*8 


14. Goodrich v. Rochester Trust 
& Safe Deposit Co., 160 N.Y.S. 454, 173 
App.Div. 577. 

{a] Reason for rule.—‘“The clause 
of the will directing the transfer tax- 
es to be paid out of the body of the 
estate . . . was to indicate out 
of what funds the estate taxes should 
be paid.” Goodrich v. Rochester 
Trust & Safe Deposit Co., 160 N.Y.S. 
454, 457, 173 App.Div. 577. 

15. In re Jones, 21 L.J.Ch. 566. 

16. Parrish v. Adams, 95 S.E. 749, 
22 Ga.App. 170; Foster v. Ley, 2 Bing. 
IN Gas. 269,297 HL C.ly 5325 + bate Vv. 
Payne, 13 Q.B. 900, 66 E:C.L. 900; 
Hales v. Freeman, 1 B.&B. 391, 5 E. 
Con 701. 

[a] Reason for rule.—‘A arty 
compelled by operation of law to pay 
a debt which in equity and good faith 
another party should have kept him 
from paying may recover from the 
other party the amount paid.’ Par- 
hg v. Adams, 95 S.E. 749, 22 Ga.App. 
170. 

17. Lamarche v. (Can.) 
{1930] 3 Dom.L.R. 545. 

18. Shaw vy. Turbett, 14 Ir.Ch. 476. 

19. Basis of computation as af- 
eas power to impose tax see supra 

20. See cases infra this note. 

[a] Statutes construed as basing 
tax om entire estate see Hopkins’ Ap- 
peal, 60 A. 657, 77 Conn. 644; Appeal 
of Gallup, 57 A. 669, 76 Conn. 617; 
Appeal of Nettleton, 56 A. 565, 76 
Conn. 235 (construing Revision [1902] 
§§ 2367-2377). 

{b] Statutes construed as basing 
tax on particular interest see Matter 
of Westurn, 46 N.E. 315, 316, 152 N. 
Y. 93 (construing the act of 1892); 
Estate of Howe, 19 N.E. 513, 514, 112 
N.Y. 100, 2 L.R.A. 825 (construing L. 
[1885] c 483); Matter of King, 63:N. 
Y.S. 1100, 30 Misc. 575, 1 Mills 493 
[aff 67 N.Y.S. 766, 56 App.Div. 617, 
rey on another point 76 N.Y.S. 220, 
‘71 App.Div. 581, and aff 64 N.E. 1122, 
172 N.Y. 616] (Where a testator gives 
one third of his estate to his widow, 
an assessment of the transfer tax on 
the whole estate against her is incor- 
rect); Commonwealth. vy. Patterson, 
102 S.E. 569, 127 Va. 14; Withers v. 
Jones’ Ex’x, 102 S.E. 68, 126 Va. 500; 
Commonwealth vy. Carter, 102 S.E. 58, 
126 Va. 469 (construing Acts [1916] 
c 484); Eyre v. Jacob, 55 Va. 422, 73 
Am.D. 867 (construing the act of 
March 2, 1854, assessing a tax on 
collateral inheritances). 

{[c] “Property or interest,” “es- 
tate.”—As used in a statute relating 
to the assessment of inheritance tax- 
es, the words are used interchange- 


Bleau, 


TAXATION 


An executor 
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[§ 2550] L. Amount and Ascertainment*/°—1. 
Basis of Determination—a. In General. 1e1 
tax of the character under consideration is levied 
upon the entire estate of decedent or upon the in- 
terest passing to particular recipients is to be de- 
termined from the language of the statute involved.*° 
In either case, whether the tax is computed on the 
entire estate,?+ or upon the interest passing to the 
particular recipient,?? the basis of computation or- 
dinarily taken is the net value thereof after proper 
deductions have been’ made,?* accordingly, for the 
purpose of determining on what amount the tax 
is to be computed under the statute, there should 
be deducted debts,24 funeral expenses,’> expenses 
of administration,?® and other proper charges.?* 
Where the amount received by a legatee or devisee 


Whether a 


that which he would take under 


the terms of the will, by reason of a settlement of a 
contest of the will, it has been held by some au- 


thorities that the tax should be based on the sum 


ably to convey the same meaning. 
Commonwealth v. Carter, 102 S.E. 58, 
stash 469 (construing Acts [1916] 
ce 484). 

[ad] “Property or any interest 
therein,” “estate.’”—As used in a stat- 
ute providing that any estate which 
may be valued at less than a certain 
sum shall not be subject to any tax, 
“property or any interest therein” and 
“estate” are synonymous and refer 
to the property received by the bene- 
ficiaries, that is, after distribution. 
McDaniel v. Herrn, 179 S.W. 3387, 120 
Ark. 288 (construing Acts [1909] No. 
303 p 906 § 8). 

21. Hopkins’ Appeal, 60 A. 657, 77 
Conn. 644 [foll Appeal of Gallup, 57 
A. 699, 76 Conn. 617] (construing Re- 
vision [1902] §§ 2367-2377, imposing 
death duties on the estates left by de- 
ceased persons, the probate court, 
in computing the tax, is required to 
make a valuation of the whole inter- 
est that would, except for the tax, 
pass to all decedent’s beneficial suc- 
cessors, by deducting from the total 
amount of the valuation of all prop- 
erty left by decedent the amount of 
debts paid and expenses of adminis- 
tration, with other amounts required 
by the act). 

22. In re Boldt’s Estate, 180 N.Y.S. 
636, 110 Mise. 572. 

fa] Walue of “net succession,”— 
In re Hite’s Hstate, 113 P. 1072, 159 
Cal. 392, 32 L.R.A.N.S. 1167, Ann.Cas. 
1912C 1014 (construing St. [1905] ¢ 
314, the value of such property as re- 
mains to any beneficiary after satisfy- 
ing lawful charges). 

{b] Value of property ultimately 
passing to beneficiary.—In re Dellin- 
ger’s Estate, 120 A. 27, 94 N.J.Eq. 
409 (construing the Transfer Inherit- 
ance Tax Act [P. L. (1909) p 325, and 
amendments]). 

[ec] Value of annuities deducted.— 
In determining the amount to be de- 
ducted from a residuary legacy be- 
cause of the purchaser of an annuity 
from the funds of the estate, it has 
been held that the amount actually 
paid should be taken and not the es- 
timated value of the annuity comput- 
ed according to statutory direction, 
Matter of Hutchinson, 94 N.Y.S. 354, 
105 App.Div. 487. 

{d] Endowments. — Endowments 
payable to grandchildren at thirty 
should have been considered in com- 
puting the value of transfers to them 
for tax purposes. In re Hosford’s Es- 
tate, 223 N.Y.S. 694, 129 Misc. 825. 

[e] Amount fixed by antenuptial. 
agreement.—Where a husband and 
wife enter into a valid antenuptial 
agreement that fixes the rights of the 


*By CHARLES REZNIKOFF (8§§ 2550-2552). 


L.R.A.1918D 
[1909] c 490 part 4 § 1, as amended by 


wife in her husband’s estate, it deter- 
mines the amount of the inheritance 
taxes for which she is liable, but, if 
the agreement is invalid and is re- 
nounced, the taxes are to be computed 
on the amount she receives. People 
v. Union Trust Co., 99 N.E. 377, 255 


Tll. 168, L.R.A.1915D 450, Ann.Cas. 
1913D 514. : 
{f{] Words “amount” and “sum,” 


as employed in a statute fixing the 
rate ot tax, have been hela vo mean 
“value.” In re Hlletson’s Estate, 136 


.N.VY.S., 455, 75 Misc. 582, 9 Mills 79. 


23. Zayos v. Registrar, 28 Porto 
i ; Rex v. Meibach, (Alta.) 
2 Dom.L.R. 1020. 
Attorney General v. Laycock, 
108 N.E. 919, 221 Mass. 146; Callahan 
Meurer ase, 51 N.E. 176, 171 Mass. 
152 N.Y. 93; In re Ripka’s Estate, 193 
N.Y.S. 398, 118 Mise. 351; Withers v. 
Jones’ Ex’x, 102 S.E. 68, 126 Va. 500. 
» [a] Reason for rule.—‘‘The tax is 
to be paid only on the amount which 
passes to the successor or succes- 
sors.” Callahan v. Woodbridge, 51 
N.E. 176, 171 Mass. 595 (construing 
St. [1891] ¢ 425). 

[b] Where donee of general power 
of appointment of the principal by 
will has exercised it, but equity has 


appropriated part of the property to -~ 


payment of his debts, such part must 
be deducted from the fund, and the 
succession tax levied only on the bal- 
ance. Hill v. Treasurer and Receiver 
General, 118 N.E. 891, 229 Mass. 474, 
337 (construing St. 


St. [1912] e¢ 678 § 1). 

25. Inre Ripka’s Fistate, 193 N.Y-.S. 
398, 118 Mise. 351. 

26. In re_Ripka’s Estate, supra; 
Withers v. Jones’ Ex’x, 102 S.E. 68 
126 Va. 500. 

[a] Administration expenses as 
between gift to charity and residuary 
legatee.— Where, under Decedent Est. 
L. § 17, validating bequests by persons 
having a husband, wife, child, or par- 
ent to benevolent, charitable, and sim- 
ilar institutions only to the extent of 
one half the testator’s estate after 
payment of his debts, and the will 
providing that, if any bequest was in- 
effectual the property invalidly be- 
queathed should go to the widow, she 
became, under the will and by opera- 
tion of law, the residuary legatee, in 
determining her share the adminis- 
tration expenses are not deductible in 
addition to the testator’s debts. In 
re Carnegie’s Estate, 191 N.Y.S. 753, 
Ag NES 806. 

r atter of Westurn, 46 N.E. 
152 N.Y. 93. paras 

Deductions see infra §§ 2591-2608. 
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For later cases, developments and changes in the law see Annotations, same title and section number, 


Matter of Westurn, 46 N.E. 315,-. 
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§§ 2550-2551] 


actually received;?8 but by other 
held that it is to be based on the 


the will.*® If the legatee renounce the gift, no tax 


can be collected with respect to 


succession is taxable in accordance with the nature 


of the ultimate devolution.2: In 


clear value of property subject to an inheritance 
tax, debts and administration expenses should be 
deducted from the gross estate, instead of appor- 
tioning them among legacies and devises.®2 

: A worthless account in favor of an 
estate is properly excluded in valuing the estate for 
the purpose of imposing a transfer tax.?3 

_ Advancements to children, should not be included 
in the assessment of the clear value of the estate 


Bad debts. 


subject to taxation.** 
[§ 2551] b. Accrued Income or 


28. In re Thorson’s Estate, 185 N. 
W. 508, 150 Minn. 464 [foll State v. 
Probate Court of Kandiyohi County, 
172 N.W. 902, 143 Minn, 77]; In re 
Kerr’s Hstate, 28 A. 354, 159 Pa. 512; 
In re Pepper’s Hstate, 28 A. 353, 159 
Pa. 508. See In re Hawley’s Estate, 
63 A. 1021, 214 Pa. 525, 6 Ann.Cas. 572 
(‘An agreement to set aside a will 
and to make distribution in accord- 
ance with its provisions will not re- 
lieve legacies passing to coliaterals 
from tax. Such an agreement is evi- 
dently collusive. But money paid in 
good faith in compromise of threat- 
ened litigation is net subject to tax’). 

{a] Reasons for rule.—(1) “The 
most consistent with the legislative 
purpose to impose the tax upon what 
is in fact received, and not upon what 
the letter of the will grants but is not 
received.” In re Thorson’s Estate, 
185 N.W. 508, 509, 150 Minn. 464. (2) 
The amount paid was never received 
by the legatees, and under the act 
only so much of the estate which ac- 
tually passes to the legatees by virtue 
of the will is subject to the tax. In 
SE ate Estate, 28 A. 353, 159 Pa. 
508. 


29. People v. Union Trust Co., 99 
N.E. 377, 255 Ill. 168, L.R.A.1915D 450, 
Ann.Cas.1913D 514; In re Graves’ Es- 
tate, 89 N.E: 978, 243 Ill. 212; In re 
Estate of Wells, 120 N.W. 713, 142 
Jowa 255; Baxter v. Stevens, 95 N.E. 
854, 209 Mass. 459; Matter of West- 
urn, 46 N.E. 315, 152 N.Y. 93. 

[a]. Reasons for rule.—(1) “The 
estate, under the statute of descent 
or by the statute of wills, vests in 
the party entitled to receive it upon 
the death of the decedent. The in- 
heritance tax accrues at the time the 
estate vests. If, in order to avoid liti- 
gation, the legatees, contestants, and 
others in interest under a will com- 
promise their claims, the concessions 
made, while binding upon the parties, 
take effect under the agreement, and 
are not a modification of the will or 
the rights under it or under the intes- 
tate laws of the state. . . . To 
permit the heirs, legatees, and parties 
interested in an estate to change, by 
agreement among themselves after 
the death of the testator or decedent, 
the proportionate amounts of the 
property on which the respective ben- 
eficiaries showld pay an inheritance 
tax, might in some instances prac- 
tically deprive the state of all power 
of collecting any inheritance tax.’ 
People v. Union Trust Co., 99 N.H. 
377, 383, 255 Ill. 168, L.R.A.1915D 450, 
Ann.Cas.1913D 514. See In re Graves 
Estate, 89 N.E. 978, 979, 243 Jl]. 212 

‘no changes of title, transfers, or 
agreements of those who succeed to 
the estate, among themselves or with 
strangers, can affect the tax. All 
questions concerning it must be de- 
termined as of the date of the de- 
cedent’s death”). (2) “The sum ex- 
pended . . ._ in litigation over the 
will . . . was not a claim exist- 
ing against the decedent or his prop- 
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authorities it is 
amount fixed by 


ue. 


him,°° and the 


determining the 
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Under certain statutes the inheritance tax is 
computed on the whole amount passing to recipients, 
including income accruing during administration.*® 
Where the transfer or inheritance tax is assessed 
on the value of the property at the testator’s death, 
and not when the estate is distributed,?* income on 
property of a decedent accruing after death is not 
subject to the tax.37 
queathed, or a specific debt forgiven, which is known 
and ascertained at the time of the testator’s death, 
legacy duty is not payable upon the interest acecru- 
ing in respect of such debt or sum of money be- 
tween the time of such death and the period when 
the ‘executors close their accounts.?8 
has been held that legatees will not be taxed on 


Where a specific sum is be- 


Further, it 


interest accruing between the time distribution 


Increase in Val- 


erty. The tax imposed by the stat- 
ute is upon the interests transferred 
by will or under the intestate law of 
the state. The devolution of the 
property and the riglit of the state 
have their origin at the same moment 
of time. The ascertainment of the 
value of the taxable interest and the 
fixing of the tax necessarily takes 
place subsequent to the death. But 
the guide is the value at the time of 


the death, when the interests were: 


acquired. The fact that the appel- 
lants were put to expense in asserting 
their rights, and were embroiled in 
expensive litigation to obtain them, 
was their misfortune. It did not 
diminish the value of the interests 
which devolved upon them. . . . 
It was a loss, but a loss to their gen- 
eral estate. It did prevent them re- 
ceiving the whole interest transmit- 
ted to them.” Matter of Westurn, 46 
NB 315, 387, Lo ZINE 93: 

Deduction cf amount paid in settle- 
ment see infra § 2598. 

Taxability of property received in 
settlement see supra § 2442. 

30. See supra § 2546. 

31. Matter of Wolfe’s Bstate, 85 
N.Y.S. 949, 89 App.Div. 349 [aff 72 
N.E. 1152,.179 N.Y. 599, appr but dist 
Matter of Cook, 79 N.E. 991, 187 N.Y. 
253, 258 (“here the transfer of the 
residuary estate was to the residuary 
legatees named in the will. They 
neither renounced nor refused to ac- 
cept. On the contrary, they accepted 
the bequest, not in express terms, but 
by necessary implication, for they 
transferred the same to the widow 
who accordingly took the residuary 
estate not through transfer by the 
will, but through transfer by the as- 
signment. While they could renounce 
they could not assign without accept- 
ing’’)]. 

32. Inre Camp’s Fstate, 148 A. 496, 
298 Pa. 405. 

33. Matter of Manning, 62 N.E. 565, 
169 N.Y. 449; In re Rosenberg, 114 
N.Y.S. 726; Fry’s Est., 14 Pa.Dist.&Co, 
577. 

[a]. Reason for rule.—“The tax is 
imposed upon the shares of the es- 
tate that the beneficiaries take under 
the will, and the account or item in 
question does not represent any prop- 
erty that passed from the deceased 
to any one, within the fair meaning of 
the statute.” Matter of Manning, 62 
N.E. 565, 169 N.Y. 449. 

34. Jennie Smith’s Estate, 29 Pa. 
Dist. 917 (construing “Act June 20, 
1919 [P. L. p 521]). : 

35. See statutory provisions; and 
Safe Deposit & Trust Co. of Baltimore 
v. State, 123 A. 50, 51, 143 Md. 644, 
32 A.L.R. 847 (construing Code art 81 
§§ 120-122, providing that every ex- 
ecutor or administrator before paying 
any legacy or distributing the shares 
of any estate liable to a collateral in- 
heritance tax shall pay to the regis- 
ter of wills of the proper county or 
city five per centum of every hundred 
dollars he may hold for distribution 


should have been made and the time of actual dis- 


among the distributees or legatees, 
“it is with the estate as it passes to 
the beneficiary, and not merely with 
the estate as it passes from the per- 
son who dies ‘seized and possessed 
sthereof’ that the collateral inheritance 
tax law is concerned’’). 

[a] “Increase of all property,” as 
used in an inheritance tax statute, in- 
cludes augmentation in value as well 
as multiplication in kind. In re Tou- 
hy, 90 P. 170, 35 Mont. 431 (constru- 
ing Inheritance Tax L. [Sess. L. 
(1897) p 83] § 1, providing in part 
that such tax shall be levied and col- 
lected upon the increase of all prop- 
erty arising between the date of death 
and cay date of the decree of distribu- 
tion). 

[b] “Or arising from.”—As used 
in a statute providing that every per- 
son that shall receive in trust or oth- 
erwise a legacy or distributive share 
“consisting of or arising from” real 
estate or ‘‘consisting of or arising 
trom personal estate” shall pay an 
inheritance tax, the words “or arising 
from” indicate the intention of the 
legislature to include net income that 
accrues, after the death of a decedent, 
on legacies and distributive shares 
that remain in the hands of the ex- 
ecutor or administrator, for otherwise 
the words would be meaningless and 
superfluous. In re Morse’s Hstaie, 136 
A. 394, 100 Vt. 227; In re Ciark’s Es- 
tate, 136 A. 389, 100 Vt. 217 (constru- 
ing Gen. L. 1090). 

36. See infra § 2554. 

37. Hooper v. Bradford, 59 N.E. 
678, 178 Mass. 95; In re Hazard’s Es- 
tate, 126 N.E. 345, 228 N.Y. 26; In re 
Vassar, 27 N.H. 394, 127 N.Y. 1; In re 
Williamson, 26 A. 246, 250, 153 Pa. 
508 [rev in part and aff in part 11 
Pa.Co. 235]; Miller’s Estate, 5 Pa.Co. 
522. See In re Garfiel’s MWstate, 240 
N.Y.S. 842, 1388 Misc. 509 (money ex- 
ecutors received after decedent’s 
death for interest on mortgages, etc., 
were held not taxable, where assets 
represented were otherwise reported 
in transfer tax schedules). 

33. <Atty.-Gen. v. Holbrook, 12 
Price 407, 432, 483 (construing 36 
Geo. III ch 52 § 7 and 55 Geo. III ch 
184 sched part 3, per Graham, Baron, 
“the general residue of a testator’s es- 
tate is aitogether a very different mat- 
ter from the particular legacies given 
by his will. What the general residue 
may be cannot be known till all the 
charges upon the estate are satisfied; 
and, when that is done, the interest 
and dividends, and all accretions 
which may in the mean time have 
accumulated, then become, and must 
be considered as part of the general 
residuum of the testator’s estate, 
forming, in fact, a part of the corpus 
of the final legacy to the residuary 
legatee. On the contrary, particular 
bequests must be taken to come into 
operation at the time of the testator’s 
death, and to take effect from that 
moment, subject only to such neces- 
sary delay in their satisfaction as 


’ 


1692 [61 C.J.] 


tribution where the delay was due to undisposed 
claims.®® 

Legacies, paid out of rents that accrued on the 
testator’s real estate after his death, are subject to 
the payment of the collateral inheritance tax.*°® 

[§ 2552] c. Losses. Where the tax is upon the 
clear market value of the property possessed at the 
time of death,*! the amount of the tax is not affected 
by a decrease in the value of the estate between the 
date of death and its subsequent distribution.*? The 
value of property lost through misappropriation 
must be included in computing an inheritance tax.** 

[§ 2553] 2. Valuation of Property or Interest 
Transferred*—a. In General. The property trans- 
ferred is to be appraised, for inheritance tax pur- 
poses,** according to the standard of value preserib- 
ed by statute.45 However, some statutes preserib- 
ing the standard of value are ambiguous*® and re- 
quire construction.47 Although the ‘statutes of dif- 
ferent jurisdictions variously require.the appraisal 
of the property at its “actual,” “actual market,” 
“cash,” “fair market,” or “market” value, or its 


circumstances render unavoidable. 


695, 105 Iowa 9. 
On such legacies neither the interest, N. 
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Y.—In re Dupignac’s Estate, 204 


[§§ 2551-2554 


“value in money,” and sometimes two or more of 
these terms are employed in the same statute,*® the 
terms are synonymous and equivalent when em- 
ployed in this connection,*® and the standard which 
the various statutes prescribe is construed to be the 
amount of money the property would produce if of- 
fered and sold for cash in a fair, honest, and open 
market.°° What is the fair market value is a ques- 
tion of fact which must be determined on all avail- 
able evidence.*4 The purpose of the valuation is 
not an element of value.°? 

Valuation for property taxation. While the valu- 
ation placed on the property in question by assessors. 
for purposes of property taxation may be consid- 
ered,®°* it is not binding;°4 it is not the standard 
of value preseribed by statute for inheritance taxa- 
tion,®® and is not to be substituted therefor.°® 

[s 2554] b. Time as of Which Valuation Made— 
(1) In General. Generally speaking, the property 
or interest transferred is to be valued, for inherit- 
ance tax purposes, as of the date of the death of de- 
cedent,®? regardless of any subsequent contingency 


bate Court of Hennepin County, 155 
N.W. 1077, 132 Minn. 104; State v. 


nor any other accretion, can form part 
of the corpus subject to duty’’). 

39. Thomas v. Montgomery, 
Russ. 502, 3 Eng.Ch. 502, 38 rea ae 
664. 

40. Clarke’s Estate, 28 Pa.Co. 270 
(construing the act of May 6, 1887). 

41. See infra § 2554. 

42. See In re Penfold’s Estate, 110 
N.E. 497, 216 N.Y. 163 (under Tax L. 
[Consol. L., c 60] § 220, as amended 
by L. [1911] ¢ 732 § 1, imwnosing a 
tax upon the clear market value of all 
property transferred by will or by the 
intestate laws of the state, § 222 de- 
claring that all taxes shall be due 
and payable at the time of the trans- 
fer, while § 223 provides for a dis- 
count if paid within six months, 
where transfer taxes upon property 
bequeathed by testatrix were paid 
within six months, but before dis- 
tribution the property, consisting of 
stock, depreciated in value, no refund 
of transfer taxes will be made on ac- 
count of the depreciation in the value 
of the property, as the transfer oc- 
curred at the time of the death of the 
testatrix, although the beneficiaries 
did not receive the property). 

43. In re Hite’s Estate, 113 P. 1072, 
159 Cal. 392, 32 L.R.A.N.S. 1167, Ann. 
Cas.1912C 1014 (construing St. [1905] 
c ae misappropriation by an execu- 
or). 

[a] Reason for rule.—Although 
the extent of the property passing to 
a beneficiary may not be ascertain- 
able until afterward, it vests in the 
beneficiaries at the instant of death. 
In re Hite’s Estate, 113 P. 1072, 159 
Cal. 392, 32 L.R.A.N:S. 1167, Ann.Cas. 
1912C 1014. 

A ton In re Atley, 26 OhioN.P.N.S. 

[a] Valuation is to precede taxa- 
tion.— Matter of Terry, 112 N.E. 931, 
218 N.Y. 218. 

[b] Walue for taxation and rate of 
taxation are entirely distinct.—Mat- 
ae of, Terry;-112)*N-EY °931;, 218 N.-Yé 

45. Warner v. Corbin, 100 A. 354, 91 
Conn. 532; Matter of Astor, 2 N.Y.S. 


630, 6 Dem.Surr. 413; State v. Union 
Trust Co., 161 N.E. aly 27 OhioApp. 


46. In re Woolsey’s Estate, 190 
N.W. 215, 109 Neb. 138, 24 A.L.R. 1038. 
47. Tax Commission of Ohio vy. 
Clark, 151 N.E. 780, 20 OhioApp. 166. 
res See statutory provisions. 


N.Y.S..273, 123 Misc. 21 [aff 207 N.Y.S. 
Saodeo ld App. Div. 862]. 

Ohio.—Tax Commissioner of Ohio 
ren Clark, 151 N.E. 780, 20 OhioApp. 

Or.—In re Frank’s Bstate, 261 P. 
893. 123 Or: 286, 57 A.G-R, 1155 

Wis.—In re Matthews’ Will, ‘182 N. 
W. 744, 174 Wis. 220. 

See In re Woolsey’s Estate, 190 N. 
W. 215, 109 Neb. 138, 140, 24 A.L.R. 
1088 (‘then cash value” is synony- 
mous with ‘clear market value,” but 
not with “fair market value” in view 
of the “well-settled fact that farms 
and real estate generally in this state 
are usually sold partly upon credit, 
payments sometimes extending over 
long series of years, and that a higher 
price can usually be obtained for land 
sold upon this plan than for that sold 
for cash’’). 

50. In re McGhee, 74 N.W. 695, 105 
Iowa 9; In re Woolsey’s Estate, 190 
N.W. 215, 109 Neb. 138, 24 A.L.R. 1038; 
In re Dupignac’s Estate, 204 N.Y.S. 
273, 123 Misc, 21: [aff 207 N.Y.S. 833, 
211 App.Div. 862]; In re Matthews’ 
Will, 182 N.W. 744, 174 Wis. 220. 

51. Morgan v. Warner, 57 N.E. 
1118, 162 N.Y. 612; In re Westurn, 46 
N.E. 315, 152 N.Y. 98; Matter of Ar- 
nold, 99 N.Y.S. 740, 114 App.Div. 244, 
37 N.Y.Civ.Proc. 177; Matter of Ken- 
nedy, 99 N.Y.S. 72, 113 App.Div. 4; 
Matter of Thorne, 59 N.Y. 700, 27 
Mise. 624, 1 Mills 127 [rev ‘on other 
grounds 60 N.Y.S. 419, 44 Avp.Div. 8, 
dism 56 N.E. 625, 162 N.Y. 238]. 

52. Inre Matthews’ Will, 182 N.W. 
744, 174 Wis. 22 

53. In re nevis? Estate, 130 S.E. 
22, 190 =N.C. 358: 


54, In re_ Davis’ Estate, supra. 
55. In re McGhee, 74 N.W. 695, 105 
Iowa 9. 


56. Warner v. Corbin, 100 A. 354, 
91 Conn. 532. 

57. Alaska.—In re Blaine’s Estate 
6 Alaska 553. 

Cal.—Riley v. Howard, 226 P. 393, 
193 Cal. 522; In re Hite’s Estate, 1g 
POL OR2; 159 Cal. 392, 32 L.R.A.N.S. 
1167, Ann.Cas.1912C 1014. 

Ill. —People v. Upson, 170 N.E. 276, 
338 Ill. 145; Ayers v. Chicago Title, 
etese Cos, 58 N.E. 318, 187 Ill. 42. 

Towa. __Insel v. Wright County, 225 
N.W. 378, 208 Iowa 295. 

Mass. — Hooper v. Bradford, 59 N.E.. 
678. 178 Mass. 95. 


’ 


Minn.—In re Rice’s Hstate, 2 1; 
Iowa.—In re McGhee, 74 N.W.] W. 543, 164 Minn. 139; ot SN 


State v. Pro- 
*By STANLEY A. HACKETT (§§ 2553-2608). 


Probate Court of Hennepin County, 
128 N.W. 18, 112 Minn. 279. 
Neb.—In re Fort’s Estate, 223 N.W. 
633, 117 Neb. 854; In re Woolsey’s Es- 
tate, 190 N.W. 215, 109 Neb. 138, 24 


A.L.R. 1038. 
N.Y.—Matter of Terry, 112 N.E. 
931, 218 N.Y. 218; Matter of Penfold, 


110 N.E. 497, 216 N.Y. 163, Ann.Cas. 
1916A 788: In re Davis, 44 N.E. 185, 
149 N.Y. 539; People ex rel. Whitney 
v. Loughman, 234 N.Y.S. 349, 226 App. 
Div. 108 [aff 168 N.E. 421, 251 N.Y. 
544]; Home Trust Co. v. Law, 198 
N.Y.S. 710, 204 App.Div. 590 [aff 142 
N.E. 3038, 286 N.Y. 607]; 
Earle, 77 N.Y.S. 503, 74 App.Div. 458; 
Morgan v. Cowie, 63 N.Y.S. 608, 49 
App.Div. 612; Matter of Offerman, 
48 N.Y.S. 998, 25 App.Div. 94; In re 
Jones’ Estate, 247 N.Y.S. 6438, 139 Misc. 
31; In re Lawton’s Estate, 242 N.Y.S. 
436, 136 Mise. 318; In re Reid’s Es- 
tate, 236 N.Y.S. 21, 184 Mise. 232; In 
re Carnegie’s Estate, 191 N.Y.S. 753, 
117 Misc. 806; In re Herrmann’s Es- 
tate, 180 N.Y.S. 509, 110 Misc. 475; 
In re McMullen’s Estate, 157 N.Y.S. 
655, 92 Mise. 637, 15 Mills 336; In re 
Penfold’s Estate, 149 N.Y.S. 918, 87 
Mise. 525, 12 Mills 513; Matter of 
Rice, 61 N.Y.S. 911, 29 Misc. 404, 1 
Mills 304 [aff 68 N.Y.S. 1147, 56 App. 
Div. 253]; In re Ottman’s Estate, 166 
Nes 1078; In re Leavitt, 4 N.Y.S. 


N.C.—In re Davis’ Estate, 130 S.E. 
22, 190 N.C. 358; eas Vv. Bridgers, 76 
S.E. 827, 161 N.C. 24 

Ohio.—In re Toner ‘Estate, 155 N.E. 
395, 28 OhioApp. 74. - 

Pa.—In re Lines, 26 A. 728, 155 Pa. 
378; Com. v. Smith, 20 Pa. 100. 

Utah. —In re Brown’ s Estate, 179 P. 
652, 54 Utah 73. 

Wash. —In re Ferguson’s Estate, 194 
P. 771, 118 Wash. 598, 13 A.L.R. 122. 

Wis.—State v. Pabst, 121 N.W. 351, 
139 Wis. 561. 

Eng.—Atty.-Gen. v. Sefton, 11 H.L. 
Cas. 257, 11 Reprint 1331; Atty.-Gen. 
y, Partington, 1 H.&C, 457 [aff 3 H.&C. 


[a] Rule applies in determining 
the value of decedent’s interest in the 
good will of a business in which he 
was apartner. In re Vivanti’s Estate, 

122 N.Y.S. 954, 138 App.Div. 281 [rev 
118 N.Y.S. 680, 63 Misc. 618, 7 Mills 
207, and appeal dism 93 N.E. 1134, 200 
In re Hearn’s Estate, 182 
N.Y.S. 363. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


Matter of’ 


‘ 
— 


§§ 2554-2557] 


affecting value®® or of any subsequent increase®® or 
decrease®® in value; but there are some exceptions 
to this rule;® and, as hereinafter stated, certain 
items arising after death, such as funeral and admin- 
istration expenses,*? as well as the debts of dece- 
dent at the time of his death,®* are to be deducted 
from appraised gross value in arriving at the net 
or clear value on which the tax is to be computed. 

Transfer of title or possession. Ordinarily, the 
property transferred is to be valued for inheritanee 
tax purposes as of the time of the transfer*t of 
title, as distinguished from the time of the transfer 
of possession ;®*> but exceptions to the rule are rec- 
ognized in some jurisdictions;®* and in a few ju- 
risdictions it is provided by statute that the tax 
on a legacy or distributive share shall be computed 
on its value at the expiration of one year from the 
death of decedent,*? unless it is sooner paid or deliv- 
ered, in which case the valuation thereof shall be 
determined as of the date at which the legatee or 
distributee comes into, or is entitled to, the posses- 
sion or beneficial use thereof.®§ 

[§ 2555] (2) Life Estates. The estate or interest 
of a life tenant accruing on the death of a testator 
is properly valued as of that date.*° Howevei, a con- 
tingent surviving life estate may be temporarily val- 


58. People ex rel. Whitney v.|estate before 
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distribution.— Where 
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ued as of the date of the appraisal,’° unless the pri- 
mary life tenant dies shortly after the death of the 
testator, in which event it is proper’ to value the 
secondary life estate as of the date of the death of 
the first life tenant.71 

[§ 2556] (3) Remainders and Deferred Legacies 
or Distributive Shares. In some jurisdictions an es- 
tate in remainder is valued as of the date of the 
death of the testator,7* even though the life ten- 
ant can dispose of the whole estate;7* a distributive 
share which is not payable until the death of a cer- 
tain person is appraised at its present value;7* but 
it is held that a deferred legacy should be valued as 
of the time of the death of the life beneficiary, rath- 
er than at the full amount thereof.75> In other ju- 
risdictions a remainder is valued as of the time when 
the remainderman comes into actual possession there- 
of 76 

{§ 2557] (4) Property Transferred during Life 
of Decedent. Where a transfer of property by de- 
cedent during his lifetime is subject to an inherit- 
ance tax,’” the property may be valued as of the 
date of the death of the transferor,7® at least where 
the transfer was not effective,7® or the transferee did 
not come into, or become entitled to, the possession 
or beneficial use of the property®® until that date. 


These surviving life estates are not 


Loughman, 234 N.Y.S. 349, 226 App. 
Div. 108 [aff 168 N.E. 421, 251 N.Y. 


544]. 
* fa] Contingencies do not reduce. 
valuation “of the present interest, 


when they are nothing more than 
mere possibilities and are neither fu- 
ture nor contingent estates or inter- 
ests.” Matter of Terry, 112 N.E. 931, 
218 N.Y. 218, 224. 

59. In re Blaine’s Estate, 6 Alaska 
553; In re Hite’s Estate, 113 P. 1072, 
159 Cal. 392, 32 L.R.A.N.S. 1167, Ann. 
Cas.1912C 1014; Insel v. Wright Coun- 
ty, 225 N.W. 378, 208 Iowa 295; In re 
Penfold’s Estate, 110 N.E. 497, 216 N. 
Y. 163, Ann.Cas.1916A 783; In re Bur- 
roughs’ Estate, 244 N.Y.S. 640, 137 
Misc. 844; In re Dupignac’s Estate, 
204 N.Y.S. 278, 123 Misc. 21 [aff 207 
N.Y.S. 833, 211 App.Div. 862]. Com- 
pare Atty.-Gen. v. Dardier, 11 Q.B.D. 
16 (where an executor placed a cer- 
tain value on pictures and other per- 
sonal property not reduced to money, 
and the commissioners accepted leg- 
acy duty on that value, but afterward 
the executor sold the property for a 
sum greatly in excess of the value so 
placed on it, and accounted to the re- 
siduary legatee for the proceeds, the 
crown was entitled to duty on the 
amount paid to the legatee). 

[a] Imcrease between death and 
distribution.—In re Dupignac’s Es- 
tate, 204 N.Y.S. 273, 123 Misc. 21 [aff 
207 N.Y.S. 833, 211 App.Div. 862]. 

[b] Bule advantageous to benefici- 
ary in this respect. In re Blaine’s Es- 
tate, 6 Alaska 553. : 

60. In re Blaine’s Estate, supra; 
In re Hite’s Hstate, 113 P. 1072, 159 
Cal. 392, 32 L.R.A.N.S. 1167, Ann.Cas, 
1912C 1014; Insel v. Wright County, 
225 N.W. 378, 208 Iowa 295; In re 


’ Penfold’s Estate, 110 N.E. 497, 216 


N.Y. 163, Ann.Cas.1916A 783; In re 
Burroughs’ Estate, 244 N.Y.S. 640, 137 
Misc. 844; In re Dupignac’s Estate, 
204 N.Y.S. 278, 123 Misc. 21 [aff 207 
N.Y.S. 833, 211 App.Div. 862]. 

[a] Decrease between death and 
distribution.—In re Dupignac’s Es- 
tate, 204 N.Y.S. 273, 123 Misc. 21 [aff 
207 N.Y.S. 833, 211 App.Div. 862]; 
In re Penfold’s Estate, 149 N.Y.S. 918, 
87 Mise. 525, 12 Mills 513. 

[b] Rule may work hardship in 
certain cases. In re Blaine’s Estate, 
6 Alaska 553. 

61. See case infra this note; 
infra §§ 2555-2559. 

[a] Decedent’s share in another 


and 


testator, who was entitled to share in 
the estate of another decedent, died 
before distribution therein, the se- 
curities paid over to his executors for 
his share in such estate should be ap- 
praised at their value at that date, 
and not at the date of his death. In 
re Penfold’s Estate, 149 N.Y.S. 918, 
87 Misc. 525, 12 Mills 513. 

62. See infra §§ 2591-2596. 

63. See infra § 2597. 

64. Matter of White, 101 N.E. 793, 
208 N.Y. 67, 46 LLR.A.N.S. 714; In re 
Lawton’s Estate, 242 N.Y.S. 441, 136 
Misc. 322 [aff 248 N.Y.S. 110, 231 App. 
Div. 406]; In re Meehan’s Estate, 166 
N.Y.S. 623, 100 Misc. 246. 

65. Matter of Sloane, 47 N.E. 978, 
154 N.Y. 109; Matter of Davis, 44 
N.E. 185, 149 N.Y. 539. 

66. See infra §§ 2555-2559. 

67. See statutory provisions. 

68. See statutory provisions. 

[a] Statute applies to voluntary 
payment or delivery of a legacy or 
distributive share by the executor or 
administrator without a decree of dis- 
tribution. In re Clark’s Estate, 136 A. 
889,100 Vt. 217. 

69. In re Kelloge’s Estate, 249 N. 
Y.S. 146, 139 Misc. 662; In re Kenly’s 
Estate, 233 N.Y.S. 681, 133 Misc. 718. 

70. In re Garfiel’s Estate, 240 N.Y. 
S. 842, 138 Misc. 509; In re Metcalfe’s 
Estate, 240 N.Y.S. 102, 135 Misc. 580; 
In re Sperling’s Estate, 234 N.Y.S. 
119, 133 Mise. 834; In re Hosford’s 
Estate, 223 N.Y.S. 694, 129 Misc. 825. 

[a] “Only fair method of ascer- 
taining the highest possible tax to 
which the surviving life estate, when 
it takes effect, may be subjected, is to 
take the expectancy of the contingent 
life tenant from the date of the ap- 
praisal, rather than from the date of 
the death of the decedent. Thereby 
the comparatively short period be- 
tween the date of death of the dece- 
dent and the date of appraisal is elimi- 
nated from the computation of the 
tax, because of the fact that the life 
tenant still survives at the later date. 
From the standpoint of the state the 
appraiser is bound to assume the pos- 
sibility of the primary life tenant dy- 
ing immediately after the making of 
his report. The contingent secondary 
life estate in such a case would be- 
come immediately vested in enjoy- 
ment, and the tax, when permanently 
fixed, would be based upon a valuation 
of the expectancy from that date.... 


capable, either under the statute or by 
arithmetical computation, of absolute 
present valuation as of the date of 
decedent’s death, because of their con- 
tingent nature and the fact that they 
may never come into existence.” In 
re Hosford’s Estate, 223 N.Y.S. 694, 
696, 129 Misc. 825. 

71. In re Hosford’s Estate, supra. 

72. Dow v. Abbott, 84 N.E. 96, 197 
Mass. 283; In re Goldenberg’s Estate, 
176 N.Y.S. 201, 187 App.Div. 692; In 
re Kelloge’s Estate, 249 N.Y.S. 146, 
139 Misc. 662; In re Wright's Estate, 
170 N.Y.S. 158, 103 Mise. 353. See 
Martin vy. Pollock, 87 S.E. 793, 144 Ga. 
605 (an estate in remainder should 
be reduced to its present value). 

[a] Rule applied to: (1) Con- 
tingent remainder. In re Kellogg’s 
Estate, 249 N.Y.S. 146, 139 Misc. 662. 
(2) Remainders which were invalid 
as to the beneficiary and therefore 
vested, under the intestate laws, in 
the widow and next of kin of decedent. 
In re Mayhon’s Estate, 177 N.Y.S. 
747. 

73. Inre Kellogg’s Estate, 249 N.Y. 
S. 146, 139 Misc. 662. 

74. In re Simpson’s Estate, 144 N. 
Y.S. 1099. 

75. Inre Baker’s Estate, 200 N.Y.S. 
900, 121 Misc. 290 (deciding the point 
without discussion). 

76. Lilly v. State, 143 A. 661, 156 
Md. 94; In re Jewell’s Estate, 83 A. 
610, 235 Pa. 119; In re Coxe’s Estate, 
44 A. 256, 193 Pa. 100; Cooper v. Com.,, 
5 Pa.Co. 271. 

[a] Statute providing that, in the 
case of a devise, descent, bequest, or 
grant to take effect in possession or 
enjoyment after the expiration of one 
or more life estates or a term of 
years, the tax shall be assessed on 
the actual value of the property or the 
interest of the beneficiary therein at 
the time when he becomes entitled to 
it in possession or enjoyment, will 
be accorded effect when applicable. 
Moors v. Treasurer and Receiver Gen- 
eral, 129 N.B. 364, 237 Mass. 254. 

77. See supra § 2459. 

78. In re Stevens’ Will, 188 N.W. 
484, 177 Wis. 500; Atty.-Gen. v. Na- 
tional Trust Co., (Can.) [1931] 3 Dom. 
L.R. 689. ’ 

79. Inre Garcia’s Hstate, 170 N.Y. 
S. 980, 183 App.Div. 712 [mod 167 N. 
Y.S. 168, 101 Misc. 387]. 

so. In re Fulham’s Estate, 119 A. 
433, 96 Vt. 308. 
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However, it is held that property transferred imme- 
diately and irrevocably on the delivery of the deed 
should be valued as of that date.*+ 

[§ 2558] (5) Property over Which Power Is Ex- 
ercised. A tax on a transfer resulting from the ex- 
ercise of a power of appointment is to be computed 
on the value of the property at the time of the ex- 
ercise of the power.*? 

[§ 2559] (6) Where Assessment Has Been Post- 
poned. The general rule that the valuation is to be 
made as of the date of the death of decedent** may 
be applicable notwithstanding appraisal and taxa- 
tion have been deferred or postponed ;** but where 
the appraisement and taxation of an expectant or 
contingent estate are deferred until the beneficiary 
comes into the actual enjoyment of it, it should then 
be appraised at its present actual full value, without 
deduction of the value of the preceding estate.’® 

[§ 2560] c. Postponement of Valuation or Ap- 
praisal. Although valuation is ordinarily to be 
made as of the date of the death of decedent,®*® ac- 
tual appraisal need not be made immediately after 
the death;8? it may be postponed to await the hap- 
pening of some event which will render it more easy 
and certain.®® 

[§ 2561] d. Valuation of Particular Kinds of 
Property®°—(1) Realty Generally. ‘While the price 
real property would bring at a public sale is a prop- 
er criterion of its value for inheritance tax pur- 
poses,®° it is not necessarily the only standard of 
value,®! nor is the appraiser prevented from consid- 

81. Chambers y. Lamb, 199 P. 33, 


186 Cal. 261, 265. 
Ss. 
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248, 199 Cal. 107; In re Hubbard’s Es- 
tate, 137 N.B. 17, 234 N.Y. 175. 


[§§ 2557-2563 


ering other evidence tending legitimately to affect 
the value of the land.°? Mats 

Realty subject to lease. Property which is leased 
for a long term,®* even for a term of ninety-nine 
years, renewable forever,®* is to be valued under a 
general statute prescribing actual market value as 
the standard, rather than under a statute prescrib- 
ing a special mode of valuing a future or limited es- 
tate, income, interest, or annuity for any life or lives 
in being, a dower interest, or other estate or interest 
on which an estate or interest is limited.°® While 
the term of; and the rent reserved by, the lease are 
factors to be considered by the appraiser,®® they 
must be considered in connection with other proper 
elements of value.®? 

[§ 2562] (2) Personalty Generally.°® Unless an- 
other method is provided by law, in fixing the trans- 
fer tax, a legacy of personal property must be ap- 
praised at its worth in dollars.®® 

[§ 2563] (38) Corporate Steck—(a) In General. 
Generally speaking, corporate stock is to be ap- 
praised, for inheritance tax purposes, at its market 
value.! It is easy to arrive at this value in the case 
of stocks which are listed on a stock exchange or 
are extensively or customarily dealt in, and hence 
have an established and recognized market value,’ 
the appraisement of such stocks being made at the 
market price on the date of decedent’s death,® or, 
under some statutes, at the average of prices run- 
ning through a reasonable period of time before and 
after the death of decedent.* The appraisement ts 


97. In re Russell’s Estate, supra. 
[a] Other matters to be consid- 


“Logic and consistency compel the 
conclusion that the property should 
be valued, for the purposes of the tax, 
as of the date of the delivery of the 
deed.’”’ Chambers v. Lamb, supra, 

[a] In New York (1) it was form- 
erly so held. In re Harris’ Estate, 
240 N.Y.S. 706, 185 Misc. 658; In re 
Kneeland’s Estate, 233 N.Y.S. 678, 133 
Mise. 637. And see In re Meserole’s 
Estate, 162 N.Y.S. 414, 98 Misc. 105 
(recognizing the rule). (2) How- 
ever, the present statute provides 
generally for the valuation of prop- 
erty as of the time of death where 
the transfer thereof was made in con- 
templation of death or was intended 
to take effect in possession or enjoy- 
ment at or after death. Tax L. § 
249-r. 

82. Fisher v. State, 66 A. 661, 106 
Md. 104; In re Davison’s Estate, 244 
N.Y.S. 616, 187 Misc. 852; In re Wen- 
eae Estate, 160 N.Y.S. 822, 95 Misc. 
406. 

83. See supra § 2554. 

84. In re Hubbard’s Estate, 137 N. 
Beeid, 2sfN. Ys 175:.\ Int re’ Hazard’s 
Estate, 126 N.E. 345, 228 N.Y. 26; 
In re Thomas’ Hstate, 214 N.Y.S. 572, 
127 Misc. 8. 

Postponement of appraisal general- 
ly see infra § 2560. 

85. Matter of Seligmann, 114 N.E. 
853, 219 N.Y. 656; In re Goldenberg’s 
Estate, 176 N.Y.S. 201, 187 App.Div. 
692; In re Bucki’s Estate, 158 N.Y.S. 
657, 172 App.Div. 455; Matter of Ma- 
son, 105 N.Y.S. 667, 120 App.Div. 738 
{aff "82 {N.b. 1129, “189 N.Y. 556]: 
In re Meserole’s Estate, 162 N.Y.S. 
414, 98 Misc. 105; Matter of Connoly, 
77 _-N.Y.S. 1118, 38 Misc. 533, 3 Mills 
242; In re Goelet, 78 N.Y.S. 47; 
Jewell’s Est., 20 Pa.Dist. 1055. Con- 
tra Matter of Sloane, 47 N.E. 978, 154 
N.Y. 109; In re Lawton’s Hstate, 248 
N.Y.S. 110, 231 App.Div. 406 [aff 242 

-N.Y.S. 441, 186 Misc. 322]; Matter of 
Meyer, 82 N.Y.S. 329, 83 App.Div. 381. 
86. See supra § 2554. 
87. In re Parrott’s Estate, 248 P. 


In re Cassidy’s Estate, 118 A. 
725, 122 Me. 33, 30 A.L.R. 474; Secur- 
ity Trust Co. v. Edwards, 101 A. 383, 
90 N.J.Law 579; In re Hubbard’s Es- 
tate,.137-N.B. 17, 234 N.Y.'175;. In re 
Sillcocks’ Estate, 225 N.Y.S. 339, 222 
App.Div. 69; In re Lawton’s Estate, 
242 N.Y.S. 436, 136 Misc. 318. 

89. Decedent’s interest in real 
property see infra § 2580. 

90. In re Smith’s Estate, 104 A. 
492, 261 Pa. 51, 

91. In re Smith’s Estate, supra. 

92. In re Smith’s Estate, supra. 

[a] Evidence of probable price at 
private sale.—‘“‘Whatever amount is 
likely to be obtained at either public 
or private sale is certainly some evi- 
dence affecting its value. If, for any 
reason, a private sale would result in 
a higher sum being realized than a 
public sale, such evidence may legiti- 
mately be considered by the apprais- 
er.” In re Smith’s Estate, 104 A. 492, 
261 Pa. 51, 54. 

93. State v. Union Trust Co., 161 
N.E. 17, 27 OhioApp. 156. Contra 
In re Meyers, 26 OhioN.P.N.S. 57. 

94. Estate of Dobbie, 27 OhioN.P. 
N.S. 3338. v 

95. Valuation of future or limited 
estates generally see infra § 2572. 

96. Inre Russell’s Estate, 194 N.Y. 
S. 837, 119 Misc. 12. 

[a] Depreciation by lease.—(1) 
The value of the property may be de- 
preciated by a long term lease where 
the rent reserved is less than the 
rental value, but not where the rent 
reserved is equal to, or more than, 
the annual rental value of the prem- 
ises. In re Russell’s Estate, 194 N.Y. 
S685 %) O00) whl MAS ao, er2€2) kn 
the case of an unexpired term of 1 
year, it would appear as a matter of 
law that no deduction should be al- 
lowed from the fair value because of 
the short period of time remaining, 
which would hardly extend beyond 
the usual course of administration of 
an estate.” In re Russell’s Estate, 
supra. 


ered include the location and charac- 
ter of the property, the nature and 
condition of the improvements on the 
land, and the value of other property,’ 
scale of rents, and sales during the 
preceding year, in the immediate 
neighborhood. In re Russell’s Estate, 
194. N.Y.S. 837, 119 Misc. 12. 

98. Deduction of debts see infra §§ 
2597, 2604. : 

99. In re Dupignac’s Estate, 204 
N.Y.S. 273, 123 Mise. 21 [aff 207 N.Y. 
S. 833, 211 App.Div. 862]. 

1. In re Cory’s Estate, 164 N.Y.S. 
956, 177 Apv.Div. 871 [aff 117 N.E. 
1065, 221 N.Y. 612]; In re Chappell’s 
Estate, 136 N.Y.S. 271, 151 App-Div. 
774; In re Altman’s Estate, 149 N.Y. 
S. 601, 87 Mise. 255, 12 Mills 447; 
Clabby’s Hstate, 15 Pa.Dist.&Co. 681. 

2. Bingham’s Adm’r v. Common- 
wealth, 244 S.W. 781, 196 Ky. 318. 

[a]. Evidence held sufficient to es- 
tablish market va'ue—Matter of 
Proctor, 83 N.Y.S. 643, 41 Misc. 79. 

3. Bingham’s Adm’r v. Common- 
wealth, 244 S.W. 781, 196 Ky. 318 
(where, however, neither party asked 
for a valuation based on an average 
of prices and the court expressly re- 
frained from disapproving such a 
method of valuation). 

4 Walker v. People, 61 N.E. 489, 
192 Ill. 106; In re Curtice, 77 N.B. 
1184, 185 N.Y. 543; Matter of Proctor, 
83 N.Y.S. 648, 41 Mise. 79, 3 Mills 585; 
In re Kennedy’s Estate, 155 N.Y.S. 
192 [foll In re Clark’s Hstate, 163 NVY. 
S. 972]; In re Chambers’ Estate, 155 
Nea snkk ose 

[a] What constitutes reasonable 
time would appear to depend upon the 
demand for the stock as evidenced 
by the number of sales made. If a 
range of two months before and two 
months after decedent’s death would 
be, a reasonable time in which to as- 
certain the value of active securities, 
it would appear that a range of three 
months before and three months after 
decedent’s death would be a reason- 
able time in which tc compute the 
value of inactive securities that are 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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to be made according to units customarily traded in, 
rather than the mass of block owned by decedent,® 
and therefore no variation is allowed on account of 
decedent’s holdings of particular stocks being so 
large that they could not be thrown on the market at 
one time without materially depressing the price.® 
However, different rules are to be applied in the case 
of stocks which are not listed on a stock exchange or 
are not customarily bought and sold in an open 
market, but are sold only infrequently or not at all, 
and hence have no established market value.? 
valuing such stock, due consideration is to be given 
to all data furnished,® such as the prices received on 
actual sales, if any,® and the amount of dividends 
Where the value of the stock cannot be as- 
certained from sales, it is proper to consider its 
book value!! or arrive at its value by ascertaining 
the gross value of the property or assets of the 
company*? shown in its books or statements,'* mak- 
ing proper deductions therefrom for liabilities,1* de- 


paid.!° 


customarily bought and sold on the 
market. In re Chambers’ Bstate, 155 
NOY. S453. 

5. Bingham’s Adm’r v. Common- 
wealth, 244 S-W. 781. 196 Ky. 318, 338. 

“This tax law, like all others in 
this state at least, contemplates, we 
are sure, the valuation of all prop- 
erty for taxation in such units as it 
is ordinarily traded in, rather than in 
blocks as it happens to be owned on 
the taxing date, because only by so 
doing is it possible to ascertain the 
fair cash value on the given date of 
any kind of property, and because, 
too, under our form of government 
there can not possibly be one method 
applicable to the rich and another to 
the poor for valuing the same kind 
of property on the same day.” Bing- 
ham’'s Adm’r v. Commonwealth, supra. 

6. Walker v. People, 61 N.E. 489, 
192 Ill. 106; Bingham’s Adm’r v. Com- 
monwealth, 244 S.W. 781, 196 Ky. 318; 
Matter of Gould, 46 N.Y.S. 506, 19 
App.Div. 352 [mod on other grounds 
51 N.E. 287, 156 N.Y. 423]; Matter of 
Cook, 100 N.Y.S. 628, 50 Misc. 487, 5 
Mills 416 [mod on other grounds 99 N. 
Y.S. 1049, 114 App.Div. 718 (rev_on 
other grounds in 79 N.B. 991, 187 N.Y. 
253)]; In re Chamber’s Estate, 155 N. 
Y.S. 153. See In re Kennedy’s Estate, 
155 N.Y.S. 192 (“the number of shares 
of stock held by decedent should not 
be taken into consideration in ascer- 
taining their value’). Compare In re 
Chappell’s Estate, 136 N.Y.S. 271, 272, 
151 App.Div. 774 (“the fact that 
there was not a ready market for a 
large amount of this stock has a di- 
rect bearing. . . . The amount of 
the stock, the market for it, and 
whether a large block could be sold 
are elements to be considered in fix- 
ing its value’’). ? 

7. Bingham’s Adm’r v. Common- 
wealth, 244 S.W. 781, 196 Ky. 318; 
In re Dupignac’s Estate, 204 N.Y.S. 
273, 123 Misc. 21 [aff 207 N.Y.S. 833, 
211 App.Div. 862]. 

[a] Insufficient evidence of custo- 
mary sales in open market.—An affi- 
davit alleging that, at the date of 
decedent’s death, the stock was cus- 
tomarily bought and sold in the open 
market at a named city in another 
state is insufficient where it does not 
state the names of purchasers, the 
number of shares sold, or the prices 


received. In re Ottman’s Estate, 166 
N.Y.S. 1078. 
[b] Stock not to be regarded 


valueless because it was quoted on a 
stock exchange at a very low figure 
several years before decedent’s death 
and there were no subsequent sales. 
In re Sillcocks’ Estate, 225 N.Y.S. 339, 
222 App.Div. 69. 

8 Bingham’s Adm’r v. Common- 
wealth, 244 S.W. 781, 196 Ky. 318. 

[a] Compelling production of evi- 
dence.—In fixing the value of corpo- 
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held.? 


rate stock belonging to a decedent’s 
estate, the court has no power to com- 
pel the corporation to produce and ex- 
hibit its books and papers. State v. 
Carpenter, 108 N.W. 641, 129 Wis. 
180. 8 L.R.A.N.S. 788. 

[b] Valuation upheld.—Bingham’s 
Adm’r v. Commonwealth, 244 S.W. 
781, 196 Ky. 318; In re Valentine’s 
Estate, 147 N.Y.S. 1146, 1638 App.Div. 
843 [rev 147 N.Y.S. 231]. 

9. In re McMullen’s Estate, 157 N. 
Y.S. 655. 92 Misc. 637, 15 Mills 336; 
In re Newman’s Estate, 154° N.Y.S. 
1107, 91 Mise. 200, 15 Mills 143; 
Wood’s Estate, 29 Pa.Dist. 960. 

[a] Conclusiveness.—(1) The 
price at which three shares were sold 
during the calendar year in which 
decedent dies is not conclusive of 
value in the absence of a showing of 


the circumstances of the sale. In re 
Moore’s Estate, 161 N.Y.S. 142, 97 
Mise. 238. (2) Also, the price at 


which the shares in question were 
sold at the public administrator’s ad- 
vertised sale fifteen months after 
decedent’s death is not necessarily 
conclusive of value at the time of 
decedent’s death. In re McMullen’s 
Estate, 157 N.Y.S. 655, 92 Misc. 637, 15 
Mills 336. (3) However, the stock 
should not be appraised for more than 
the price received on actual sales in 
the absence of ewidence that it has a 
greater value. Matter of Smith, 76 
N.Y.S. 185, 71 App.Div. 602. (4) 
Also, the price received at sales after 
decedent’s death may be accepted as 
the proper value, in the absence of 
a reason for a lower value at de- 
cedent’s death. In re Newman’s Es- 
tate, 154 N.Y.S. 1107, 91 Misc. 200, 
15 Mills 143. (5) An unverified re- 
port is entitled to no weight as 
against an affidavit as to actual sales. 
In re Newman’s Estate, supra. 


10. In re Bach’s Estate, 147 N.Y.S. 
229. 
[a] Evidence of amount of divi- 


dends not controlling.—In re Bach's 
Estate, 147 N.Y.S. 229. 

11. In re Marshall’s Estate, 204 N. 
Y.S. 272, 123 Mise. 290; In re Craw- 
ford’s Estate, 147 N.Y.S. 234, 85 Misc. 
283, 12 Mills 28. See Bingham’s 
Adm’r v. Commonwealth, 244 S.W. 
781, 196 Ky. 318 (the price at which 
a former owner, since deceased, car- 
ried the stock on his books, as well 
as its present book value, is eviden- 
tial but may not be of much weight in 
view of other evidence). 

12. Wood's Estate, 29 Pa.Dist. 960. 

[a] Proceeds of insurance policies, 
carried by the corporation on the life 
of its president, are a part of its as- 
sets and should not be excluded in 
valuing the deceased president’s stock 
for transfer tax purposes. In re 
Reed’s Hstate, 153 N.E. 47, 243 N.Y. 
199. 


[b] Market value of real estate (1) 
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preciation,'® and the loss of decedent’s services, 
where he was active in the management,!* adding 
the value of the good will,” arrived at in the proper 
manner,'® and dividing the result by the number of 
shares of capital stock.+® . 
fixing value by ascertaining the value of assets and 
good will should only be resorted to when thexe are 
no sales from which it can be ascertained.?° 
tion should not be dedueed solely from a comparison 
with the prices quoted in the open market for listed 
securities having the same financial return as the 
stock in question.?} 
aceruing after decedent’s death should not be in- 
eluded in the valuation.?2 

[§ 2564] (b) Closely Held Stock. It is difficult 
to fix the value of corporate stock which is closely 
Indeed, it has been declared that the value 
of such stock can be ascertained only with reason- 
able certainty;?* that no method for ascertaining 


However, the method of 


Valua- 


Dividends and interest thereon 


owned by the corporation may be con- 
sidered (In re Paterno’s Estate, 169 
N.Y.S. 765, 182 App.Div. 478), (2) 
especially where such real estate con- 
stitutes the greater part of (Matter 
of Jones, 65 N.E. 570, 172. N.Y. 575, 
60 L.R.A. 476), (3) or the entire (In re~ 
Lowell’s Estate, 200 .N.Y.S. 442, 121 
Misc. 106 [mod on other grounds 203 
N.Y.S. 312, 208 App.Div. 201, aff 147 
N.E.. 183, 239 N.Y. 532), (4) assets 
of the corporation. 

{c] Surplus already included in 
the value of the assets should not be 
added to the assets and good will. 
In re Bolton’s Estate, 200 N.Y.S. 325, 
121 Mise. 51. 

13. In re Moore’s Estate, 161 N.Y. 
S. 142, 97 Mise. 238: In re Ottman’s 
Estate, 166 N.Y.S. 1078. 

14. In re Ottman’s Estate, supra; 
Wood's Estate, 29 Pa.Dist. 960. 

15. In re Marshall’s Hstate, 204 N. 
Y.S. 272, 123 Misc. 290. 

[a] Propriety of particular deduc- 
tions.— Although, in valuing shares of 
stock, a deduction from the assets of 
the company of a large sum for de- 
preciation, due to the fact that the 
company manufactured articles of 
luxury and fashion, in which popular 
taste might suddenly change, was 
warranted, no deduction should be al- 
lowed of a reserve against loss by 
theft, smoke, etc., as this is a reserve 
for contingencies which may never 
happen. In re Moore's Estate, 161 N-. 
Y.S. 142, 97 Misc. 238. 


aaa In re Bach’s Estate, 147 N.Y.S. 
17. In re Marshall’s Estate, 204 
N.Y.S. 272, 123 Mise. 290; In re Bol- 


eas Estate, 200 N.Y.S. 325, 121 Misc. 


[a]. Where good will is carried on 
corporation’s books. its value as thus 
shown should be deducted from the 
book assets and its proper value 
should then be separately ascertained. 
In re Wirth’s Estate, 197 N.Y.S. 365, 
119 Misc. 736. 

18. See infra § 2570. 

19. In re Bolton’s Estate, 200 N.Y. 
S. 325; 121 Mise. °51; 

20. In re McMullen’s BHstate, 157 
N.Y.S. 655, 92 Mise. 637, 15 Mills 336. 

21. In re Marshall’s Hstate, 204 N. 
Y.S. 272, 123 Misc. 290. 

92. In re Sillcocks’ Estate, 225 N. 
Y.S. 339, 222 App.Div. 69. 

23. In re Roos’ Estate, 154 N.Y.S. 
939, 90 Misc. 521, 14 Mills 351. 

[a] Many factors (1) are to be 
considered (In re Jones’ Hstate, 155 N. 
BE. 395, 23 OhioApp. 74; In re Frank’s 
Bstate, 261 P. 8938, 123 Or. 286, 67 A.L. 
R. 1155), (2) and the courts are not 
entirely in agreement as to _ the 
weight, if any, to be given particular 
factors (see infra text and notes 30-— 
33, 48, 49). 

24. In re Roos’ Hstate, 154 N.Y.S. 
939, 90 Misc. 521, 14 Mills 351, 
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it is entirely satisfactory ;?5 and that it is not ad- 
visable to lay down a hard and fast rule as to the 
method to be followed.2® The terms “fair market 
value,” or “actual market value,” as used in statutes 
prescribing a standard of valuation, are meaning- 
less when applied to closely held stock?? unless con- 
strued to mean “actual value.”2% Accordingly, it is 
held proper to establish the value of closely held 
shares py ascertaining the value of the property 
which they represent and assigning to each share its 
proportionate worth.?® y 

Book value is, in some jurisdictions, accepted 
prima facie as the best basis for valuing closely 
held stock,®° unless there is evidence disclosing that 
it would lead to unreasonable or inequitable re- 
sults;*1 but in other jurisdictions it is rejected en- 
tirely*? or regarded as not controlling.** 

Earnings and dividends. Earnings or earning or 
dividend paying capacity may be considered in con- 
nection with other matters,*+ but it.is not the most 
important of the elements to be considered, ** and in 
the case of some corporations it may be wholly un- 
available as a basis for valuing stock.°* Likewise, 
dividends which have been paid may be considered 
in connection with other matters,?7 but they are not 
controlling,** or at least they are not entirely con- 
trolling where the circumstances were unusual or 
the conditions were abnormal.*® 

Corporate reports for property taxation. It is 
doubtful whether corporate reports valuing the 
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stock for purposes of property taxation are relevant 
and competent,*® and even if they are admitted, the 
information contained therein is only one of the 
elements to be considered.*? F 
Sales price of same or other stocks. The price re- 
ceived at actual sales may be given some weight in 
appraising closely held shares of stock,4? but it is 
not entirely controlling where the circumstances 
were unusual or abnormal,** and it is of little weight 
and is not sufficient or conclusive evidence of value 
in the case of isolated sales** of a few small lots**® 
several months before*® or after*’ decedent’s death. 
In some jurisdictions no regard is paid to a com- 


parison with the value or price of the stocks of other 


corporations,*® but in other jurisdictions such a 
comparison is considered in connection with other 
matters.*® 

Minority stock is not necessarily of less value than 
majority stock,®5® although it may be so in some 
cases.5? 

Presumption. In the absence of evidence that the 
property of the corporation has depreciated, it has 
been presumed that shares of stock are worth the 
full value for which they were issued.5? 

[§ 2565] (c) Stock of Corporation Incorporated 
or Owning Property in Another State. An inherit- 
ance tax on shares of the stock of a domestic cor- 
poration incorporated only under the laws of one 
state is to be based on the full value of the shares 
notwithstanding the corporation owns property in 


5. In re Frank’s Estate, 261 P.] re Frank’s Estate, 261 P. 893, 123 Or. Leh S OhioApp. 166. 


286, 57 A.L.R. 1155. 


In_re Curtice, 97 N.Y.S. 444, 


2 
893, 123 Or. 286, 67 A.L.R. 1155. 

26. In re Frank’s Estate, supra. 

[a] “Law is satisfied by selecting 
that method which most nearly ap- 
proximates market value.” In re 
Frank’s Estate, 261 P. 893, 123 Or. 286, 
290, 67 A.L.R. 1155. 

27. In re Dupignac’s Estate, 204 
N.Y.S. 278, 123 Misc. 21 

28. Tax Commission of Ohio v. 
Clark, 151 N.E. 780, 20 OhioApp. 166. 

[a] Money value.—‘‘Because there 
is no market to guide, such stock 
must be appraised at its value in 
money—its intrinsic worth. It can 
only be compared and measured in 
money value.” In re Dupignac’s Es- 
ite; 204 N.Y.S. 273, 279, 123 Misc. 
2 


29. In re Felton’s Estate, 169 F. 
392, 176 Cal. 668; In re Moore’s Es- 
tate, 145 A. 727, 104 N.J.Eq. 400; In 
re Hoffman’s Estate, 198 N.Y.S. 401, 
204 App.Div. 497; In re Dupignac’s 
Estate, 204 N.Y.S. 273, 123 Misc. 21; 
In re Roos’ Estate, 154 N.Y.S. 939, 
90 Mise. 521, 14 Mills 351. 

“The method adopted by the courts 
in arriving at the fair or clear market 
value of closely held securities is 
sound. It is to value the corporate 
assets in the manner that a buyer 
would value them; to ascertain the 
cash value of the property which the 
shares represent, assigning to each 
share its proportionate worth.” Inre 
Dupignac’s Hstate, supra. 

[a] Good will may be considered 
as one of the assets of the corpora- 
tion. In re Bottomley’s Estate, 111 A. 
605, 92 N.J.Eq. 202; In re Hoffman’s 
Hietane, 198 N.Y.S. 401, 204 App.Div. 
497. 


30. In re Jackson’s Hstate, 211 N. 
Y.S. 537, 125 Mise. 787; In re Colt’s 
Estate, 211 N.Y.S. 541, 125 Mise. 373; 
In re Locke’s Estate, 204 N.Y.S. 271, 
123 Mise. 291; In re Dupignac’s Es- 
tate, 204 N.Y.S. 273, 123 Misc. 21 [aff 
207 N.Y.S. 833, 211 App.Div. 862]; 
In re Roos’ Estate, 154 N.Y.S. 939, 90 
Mise. 521, 14 Mills 351; In re David- 
son’s Estate, 211 N.Y.S. 540; In re 
Laidlaw’s Hstate, 176 N.Y.S. 885; In 


[a] Amount of surplus reserve, 
set aside to cover losses from bad 
debts and other contingencies, is prop- 
erly excluded, where there is no proof 
of bad debts or contingent losses oth- 
er than those for which allowance 
has been made. In re Roos’ Estate, 
154 N.Y.S. 939, 90 Misc. 521, 14 Mills 


351. 

31. In re Frank’s Estate, 261 P. 
893, 123 Or. 286, 290, 57 A.U.R. 1155. 

“A method of computation which 
would lead to inequitable or unjust 
results should be rejected. .. . 
Any method used must stand the test 
of reason. After all, courts should be 
more concerned with results than 
methods.” In re Frank’s Estate, 


supra. 

32. In re Jones’ Estate, 155 N.E. 
395, 23 OhioApp. 74. 

fa] Reason for rule is that to ac- 
cept book value “certainly would open 
the door to fraud and result in either 
excessive or low values in many in- 
stances.” In re Jones’ Estate, 155 N. 
E. 395, 23 OhioApp. 74, 77. 

33. Wood’s Hstate, 29 Pa.Dist. 960. 

34 %In re Hoffman’s Estate, 198 
N.Y.S. 401, 204 App.Div. 497: In re 
Jones’ Estate, 155 N.E. 395, 23 Ohio 
App. 74. Contra Tax Commission of 
Ohio v. Clark, 151 N.E. 780, 20 Ohio 
App. 166. : 

35. Succession of Coleman, 85 So. 
43, 147 La. 368. 

36. In re Frank’s Estate, 261 P. 
893, 123 Or. 286. 
_ {a] Thus, ‘there are certain hold- 
ing companies which have no earn- 
ings and yet their stock represents 
great value. It would be utterly ab- 
surd to assess stock in a corporation 
whose chief asset was its timber 
holdings on the basis of earnings. In 
such case there might be no earnings, 
yet it could not reasonably be con- 
tended that the stock had no value.” 
In re Frank’s Estate, 261 P. 893, 123 
Or. 286, 290, 57 A.L.R. 1155. 

37. In re Jones’ Estate, 155 N.E. 
395, 23 OhioApp. 74. Contra Tax 
Commission of Ohio v. Clark, 151 N.E. 


111 App.Div. 230 [aff 77 N.E. 1184, 
185 N.Y. 543]. 

39. Wood's Estate, 29 Pa.Dist. 960. 

40. Wood’s Estate, supra. 

41. Wood’s Estate, supra. 

42. In re Kerr’s Estate, 219 N.Y.S. 
487, 128 Misc. 353. 

43. Wood's Estate, 29 Pa.Dist. 960. 

44. In re Jackson’s Estate, 211 N. 
Y¥.S. 537, 125 Misc. 787. 

45. In _re Curtice, 97 N.Y.S. 444, 
111 App.Div. 230 [aff 77 N.E. 1184, 
185 N.Y. 543]; In re Davidson’s Hs- 
tate, 211 N.Y.S. 540. 

46. In re Hoffman’s Estate, 198 N. 
Y.S. 401, 204 App.Div. 497. 

47. In re Colt’s Estate, 211 N.Y.S. 
541, 125 Misc. 378. 

48. In re Locke’s Hstate, 204 N.Y. 
S. 271, 123 Mise. 291; In re Dupig- 
nac’s Estate, 204 N.Y.S. 273, 123 Misc. 
Ss oe re Laidlaw’s Estate, 176 N.Y. 


[a] Dissimilar stocks sold in open 

market.—In re Dupignac’s Estate, 
204 N.Y.S. 2738, 123 Misc. 21. 
* [b] Report of statistical expert, 
estimating the value of the stock by 
the application to the assets and 
earnings of the corporation of cer- 
tain factors which he claims have a 
fixed relation to market value, as 
demonstrated by an analysis and 
comparison with sixteen corporations, 
the stock of which is openly and 
actively dealt in on the market, can- 
not be accepted and is properly dis- 
regarded by the appraiser. In re 
Laidlaw’s Estate, 176 N.Y.S. 885. 

[c] List of stocks selling below 
book value is valueless as evidence 
to prove that the stock in question 
should be assessed below the book 
value. In re Dupignac’s Estate, 204 
N.Y.S. 273, 123 Misc. 21 [aff 207 N.Y. 
S. 833, 211 App.Div. 862]. 

49. In re Jones’ Estate, 155 N.H. 
395, 28 OhioApp. 74. 

50. In re Felton’s Estate, 169 P. 
392, 176 Cal. 663; Succession of Cole- 
man, 85 So. 43, 147 La. 368. 

51. Succession of Coleman, supra. 

52. Succession of Coleman, supra. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 2565-2570] 


another state;°* but an inheritance tax on the stock 
of a consolidated railroad corporation incorporated 
under the laws of various states should be assessed 
on such percentage of the value of the stock as the 
amount of property of the railroad within the state 
bears to the total property in the several states of the 
railroad’s incorporation.®* Some statutes authoriz- 
ing a proportionate valuation of the stock of nonresi- 
dent corporations do not apply to the estates of 
resident decedents.** 

[§ 2566] (4) Bonds. Where the appraiser has 
deducted from decedent’s estate a debt owed by 
him to the corporation whose bonds he owned, the 
debt is to be included as an asset of the corporation 
in determining the value of the bonds.** 

[§ 2567] (5) Investments. Under a statute in 
force at one time imposing an additional transfer 
tax on investments on which a stamp or personal 
property tax had not been paid, it was both af- 


firmed®’ and denied®® by lower courts that accrued 


interest to the date of decedent’s death should be in- 
cluded in the value of the investments. 

[§ 2568] (6) Mortgages. Each mortgage is to be 
separately appraised®® and is not to be considered of 
any greater value than the property securing it.®° 
Where an amply secured mortgage is overdue, it is 
to be valued at par regardless of the interest rate ;°! 

53. State v. Probate Court of St. 
Louis County, 172 N.W. 318, 142 Minn. 
415; Matter of Palmer, 76 N.E. 16, 
Heo NAY. 1238) 

54 Kingsbury v. Chapin, 82 N.E. 


700, 196 Mass. 533, 13 Ann.Cas. 738; 
Gardiner v. Carter, 69 A. 939, 74 N. 


payment. 
63. 


64. 
65. 


H,. 507; Matter of Thayer, 86 N.E. 

462, 193 N.Y. 430; Im re Cooley, 78} 931]. 
N.E. 939, 186 N.Y. 220; 10 L.R.A.N.S. 66. 
1010; Matter of Thayer, 58 Misc. 117, 67. 


TAXATION 


period from the death to the date of 
In re Kingsland’s Estate, 
193 N.Y.S. 638, 118 Misc, 525. 

In re Bell’s Estate, 158 N.Y.S. 
142, 94 Mise. 552. 

In re Bell’s Estate, supra., 

In re Hinstein’s Estate, 186 N. 
Y-S. 931, 114 Mise. 452 [aff 193 N.Y.S. 


In re Einstein’s Estate, supra. 
Consideration of good i 
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but where it is not yet due and it bears interest at 
less than six per cent, which the evidence shows is 
the rate which would make a mortgage worth par, it 
is to be appraised at its face value less a discount for 
the difference in the interest rates in the mortgage 
and six per cent for the period from the date of de- 
cedent’s death to the date of maturity.*? While an 
affidavit submitted by the state comptroller is to be 
considered,** it is not sufficient in itself to prove the 
value of a mortgage.°* | 

[§ 2569] (7) Insurance Policies. The value of 
insurance policies assigned in contemplation of death 
is not the cash surrender value at the date of as- 
signment,°> but is the amount payable to the as- 
signee on the death of insured, discounted as of the 
date of the assignment.*® . 

[§ 2570] (8) Good Will.*7 The value of dece- 
dent’s interest as partner, stockholder, or sole owner 
in the good will of a business depends on the net 
profits before his death®® and the extent of his right 
to participate therein,®® or the percentage of his 
ownership of the good will.7° The generally accept- 
ed method of valuing the entire good will of a busi- 
ness‘! for transfer or inheritance tax purposes is to 
ascertain the average annual net profits for a proper 
number of years preceding the death of decedent‘? 
and multiply it by a certain number of years called 


from the date of decedent’s death, on 
the ground that his interest in the as- 
sets was sixty-two per cent. In re 
Hearn’s Estate, 182 N.Y.S. 363. 

71. Valuation of good will gener- 
ally see Good Will § 6. 

72. In re Hall’s Estate, 119 A. 669, 
94 N.J.Eq. 398 [mod on other grounds 
125 A.246, 99 N.J.Law 1 (aff 126 A. 
924, 100 N.J.Law 405)]; In re Bol- 
ton’s Estate, 200 N.Y.S. 325, 121 Mise. 


110 N.Y.S. 751, 6 Mills 366 [aff 111 N 
Y.S. 1147, 126 App.Div. 951}. 

{a] Difficulty of making appor- 
tionment does not render the rule 
inapplicable. Matter of Cooley, 78 
N.E. 939, 186 N-Y..220,-10 L.R.A.N-S. 
1010. 

[b] Apportionment may be based 
(1) on trackage or mileage. Matter 
of Thayer, 86 N.E. 462, 193 N.Y. 430; 
Matter of Cooley, 78 N.E. 939, 186 N. 
Ye -220, 10 L.R-A.N.S. 1010;.; Ins-re 
Taylor's Estate, 200 N.Y.S..321, 121 
Mise. 7; In re Ripka’s Estate, 193 N. 
Y.S. 398, 118 Misc. 351.. (2) It is,al- 
lowable to deduct special property of 
the railroad in another state, outside 
and apart from the property used in 
the ordinary business of the railroad 
before using the track mileage as a 
basis for computation. Matter of 
Thayer, supra (marine terminals con- 
sisting of grain: elevators and con- 
necting tracks). 

55. Hodges v. Inman, 115 So. 893, 
149 Miss. 785. 

56. In re Collier’s Estate, 182 N.Y. 
S. 93, 112 Mise. 70. 

Deduction of debts generally 
infra § 2597. 

57. In re Kolb’s Estate, 186 N.Y.S. 
670, 114 Misc. 361. 


see 


58. In re Yawkey’s Estate, 187 N. 
Y.S. 830, 115 Misc. 237. 

59. In re Kingsland’s Estate, 193 
N.Y.S. 638, 118 Misc. 525. 

60. In re Kingsland’s Estate, su- 
ra 
2 61. In re Kingsland’s Estate, su- 
ra. 
2 62. In re Kingsland’s Estate, su- 
pra. 


[a Payment or assignment after 
decedent’s death.—A mortgage which 
has been paid or assigned since the 
death of decedent should be appraised 
at the sum received by the estate, 
less a discount for the difference be- 
tween the rate of 


generally in valuation of: 
Decedent’s interest in partnership see 
infra § 2571. 


Speree of stock see supra §§ 2563, 
564. 
68. In re McMullen’s Estate, 157 


N.Y.S. 655, 92 Mise. 637, 15 Mills 336; 
In re Hearn’s Estate, 182 N.Y.S. 363. 

[a] Amount paid for income tax- 
es is properly disregarded. In re 
Bijur’s Estate, 216° N.Y.S:> 523) 127 
Mise. 206. 

{[b] Salaries.—(1) In the case of 
a corporation, a fair deduction from 
apparent profits of the amount neces- 
sary to render adequate the salaries 
paid for services rendered by the ma- 
jority stockholders as officers is justi- 
fied. In re Roos’ Estate, 154 N.Y.S. 
939, 90 Misc. 521, 14 Mills 351. (2) 
However, salaries to partners great- 
er than those agreed on by them will 
not be allowed in estimating the good 
will of the business. In re Reid’s 
Estate, 236 N.Y.S. 21, 134 Misc. 232. 
(3) Indeed, no deduction may be al- 
lowed from net profits for salaries to 
copartners, where no proof is offered 
of the nature, extent, or value of 
their services. In re Lincoln’s Es- 
tate, 185 N.Y.S. 574, 114 Mise. 45. 

69. In re Lincoln’s Estate, supra; 
In re Hellman’s Hstate, 172 N.Y.S. 
671 [aff 174 N.Y.S. 905, 187 App.Div. 
934 (aff 123 N.E. 869, 226 N.Y. 702) ]. 

70. In re Hall’s Estate, 125 A. 246, 
99 N.J.Law 1 [mod 119 A. 669, 94 N. 
J.Eq. 398, and aff 126 A. 924, 100 N. 
J.Law 405]; In re Ulrici’s Estate, 182 
Ne Vos ilGrcy bite SoVviSCr LOO ss alte Te 
Schmoll’s Estate, 177 N.Y.S. 670, 108 
Mise. 492 [rev on other grounds 181 
N-Y.S. 542, 191 App.Div. 435]. 

[a]; Sole ownership.—Where, un- 
der partnership articles, decedent 
was the sole owner of the good will 
of the business, there was no justifi- 
eation for the transfer tax appraiser 


interest on the| calculating the value of.the good will 


rynortgage and six per cent for thelon the basis of sixty-two per cent 
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51; In re Ulrici’s Estate, 182 N.Y.S. 
516, 111 Mise. 55; In re Herrmann’s 
Estate, 180 N.Y.S. 509, 110 Mise. 475. 

[a] Particular years.—(1) ‘‘There 
is no hard and fast rule as to the 
number of years of which an aver- 
age shall be obtained.” In re Bol- 
ton’s Estate, 200 N.Y.S. 325, 327, 121 
Mise. 51. Compare In re Hearn’s Es- 
tate, 182 N.Y.S. 363 (a period of at 
least six years immediately prior to 
the date of decedent’s death should 
be taken into consideration), (2) The 
question as to what years are to be 
taken in computing the average is 
one of fact and judgment under the 
circumstances. In re Hall’s Hstate, 
119 A. 669, 94 N.J.Eq. 398 [mod on 
other grounds 125 A. 246, 99 N.J.Law 
1 (aff 126 A. 924, 100 N.J.Law 405)]. 
(3) It is proper to include normal 
years (in re Deutz’s Estate, 149 A. 
257, 105 N.J.Eq. 671; In re Bijur’s 
Estate, 216 N.Y.S. 523, 127 Misc. 206), 
(4) which are not remote with refer- 
ence to the date of decedent’s death 
(in re Bijur’s Estate, supra), (5) and 
exclude abnormal years (In re Bi- 
jur’s Estate, supra; In re Lincoln’s 
Estate, 185 N.Y.S. 574, 114 Mise. 45). 
(6) However, it is proper to include 
the profits of an unusually good year, 
where the business conditions re- 
sponsible therefor existed at dece- 
dent’s death, and still existed, with- 
out probability of change, at the time 
of appraisal. In re Cohen’s Estate, 
170. NYS 056; —@). Also, jit) ais) not 
error to include a year in which 
profits were exceptionally large 
where a lean year is also included. 
In re Wirth’s Hstate, 197 N.Y.S. 365, 
119 Misc. 736; In re Demarest’s Es- 
tate, 157 N.Y.S. 658. (8) The profits 
or loss for the years immediately 
succeeding decedent’s death should 
not be considered. In,.re Demarest’s 
Estate, supra. 

{b] Salaries (1) of the members 
of the firm who rendered services to 
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“number of years purchase,’”’?* the proper multiple 
depending on the facts and cireumstances of each 
ease.7* However, where the rule for determining the 
value of decedent’s interest in the good will of a 
business has been fixed by agreement, that rule will 
be followed.’ 

[§ 2571] (9) Interest in Partnership. In ap- 
praising firm assets for the purpose of arriving at the 
value of decedent’s interest therein which is subject 
to a transfer or inheritance tax, an allowance for 
bad debts should be made,’* and the profits earned 
after the death of decedent’s death should be dis- 
counted to that date;77 but no consideration should 
be given to the fact that the assets of the business 
may be greater at one time of the year than anoth- 
er,’S or to the right given by the partnership arti- 
cles to continue decedent’s interest in the partner- 
ship until its termination by, time limitation, where 
the surviving partners are not compelled to con- 
tinue the partnership and may terminate it at any 
time.*® The amount received by decedent’s person- 
al representatives for his interest in the partnership 
is some evidence of the value thereof,®® and where it 
is accepted as a sufficient approximation to fair mar- 
it are to be deducted from the earn- 
ings of each year considered. In re 


Ball’s Estate, 146 N.Y.S. 499, 161 App. 
Div. 79, 13 Mills 69; In re Ulrici’s 


6 Mills 570. 
74. 
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Keahon, 113 N.Y.S. 926, 60 Misc. 508, 


In re Hall’s Estate, 119 A. 669, 
94 N.J.Eq. 398 [mod on other grounds 


[§§ 2570-2573 


ket value, and the sale included good will, an addi- 
tional amount for good will cannot be added.** 

[§ 2572] e. Valuation of Particular Estates or In- 
terests—(1) Future or Limited Interests Generally. 
A statute providing that the value of a future or lim- 
ited estate or interest dependent on a life in being 
shall be determined by the rule, method, and stand- 
ard of mortality and value employed by the superin- 
tendent of insurance in ascertaining the value of life 
insurance policies and annuities will be accordea 
effect when applicable.8? This is also true of a stat- 
ute providing for the valuation of a present estate or 
interest without deduction on account of any contin- 
gency which may defeat it.** 

[§ 2573] (2) Life Estates.** <A life estate is to 
be appraised, for inheritance tax purposes, in the 
same manner as an annuity.®® It is to be appraised 
at its cash value®® as of the date of the death of de- 
cedent®? or the date of the appraisal,** accordingly 
as the estate is vested or contingent at decedent’s 
death. The basis of the valuation is the life tenant’s 
expectancy of life, rather than the actual duration 
of his or her life,8® and the caleulation is to be made 
according to the standard tables of mortality in use 
Pen re Vivanti's Estate, 122 N. 


Y.S. 954, 138 App.Div. 281 [rev 118 
N.Y.S. 680, 683 Misc. 618, 7 Mills 207, 


Estate, 182 N.Y.S. 516, 111 Misc. 55. 
(2) Also, at arriving at the average 
profit and the value of the good will 
of a corporation, the entire stock o 
which was owned by decedent, a fair 
allowance to decedent by way of sal- 
ary for his management of the cor- 
poration should be made. In re Cre- 
rand’s Estate, 154 N.Y.S. 938 (allow- 
ing salary at the rate of one half 
the profits). (3) In the absence of 
evidence that they were excessive, 
the amounts drawn by decedent for 
his personal account should be re- 
garded as the value of his services to 
the business and be deducted in ar- 
riving at the net profits. In re Gum- 
binner’s Estate, 155 N.Y.S. 188, 92 
Mise. 104, 15 Mills 259. 

[c] Reasonable reduction for de- 
preciation of machinery and fixtures 
should be made. In re Gumbinner’s 
Hstate, 155 N.Y.S. 188, 92 Misc. 104, 
15 Mills 259. 

[d] Six per cent interest on capi- 
tal invested is to be deducted (1) 
from the profits of each year con- 
sidered. In re Deutz’s Estate, 149 
A. 257, 105 N.J.Eq. 671; In re Ball’s 
Hstate, 146 N.Y.S. 499, 161 App.Div. 
79, 13 Mills 69; In re Bolton’s Estate, 
200) NAY Sers25;, 124) ‘Mise, 51%o) Ino wre 
Wirth’s Estate, 197 N.Y.S. 365, 119 
Mise. 736; In re Ulrici’s Estate, 182 
N.Y.S. 516, 111 Mise. 55; In re Gum- 
binner’s Estate, 155 N.Y.S. 188, 92 
Misc. 104, 15 Mills 259; In re Dema- 
rest’s Estate, 157 N.Y.S. 653; In re 
Weatherbee’s Estate, 157 N.Y.S. 652. 
(2) “Interest on the whole capital 
which is invested in each of the years 
of which the average is taken should 
be deducted from the profits of that 
year.’ In re Bolton’s Estate, 200 N. 
Y.S. 325, 327, 121 Misc. 51.. Compare 
In re Flurscheim’s Estate, 176 N.Y.S. 
694, 107 Misc. 470 (interest on the net 
eapital only should be deducted). 

73. In re Deutz’s Estate, 149 A. 
257, 105 N.J.Eq. 671; In re Hall’s Hs- 
tate, 119 A. 669, 94 N.J.Eq. 398 [mod 
on other grounds 125 A. 246, 99 N.J. 
Law 1 (aff 126 A. 924, 100 N.J.Law 
405)]; In re Dupignac’s Estate, 204 
N.Y.S, 273, 123 Misc, 21 [aff.207 N. 
Y.S. 833, 211 App.Div. 862]; In re 
Bolton’s Estate, 200 N.Y.S. 325, 121 
Mise. 51; In re Ulrici’s Hstate, 182 
N.Y.S. 516, 11% Mise. 55; . In re Mc- 
Mullen’s Estate, 157 N.Y.S. 655, 92 
Mise. 637, 15 Mills 336; Matter of 


125 A. 246, 99 N.J.Law 1 (aff 126 A. 
924, 100 N.J.Law 405)]; In re Du- 
pignac’s Estate, 204 N.Y.S. 273, 123 


Misc. 21 [aff 207.N.¥.S. 838, 211 App. | 


Div. 862]; In re Bolton’s Estate, 200 
N.Y.S. 325, 121 Mise. 51; In re Ul- 
rici’s Estate, 182 N.Y.S. 516, 111 Misc. 
55; In re MecMullen’s Estate, 157 N. 
Y.S. 655, 92 Misc. 637, 15 Mills 336; 
Matter of Keahon, 60 Mise. 508, 113 
N.Y.S. 926, 6 Mills 570. 

fa] Particular matters: to be con- 
sidered include (1) the business, the 
time conducted under its present 
name, the extent to which it has be- 
come known, the extent of decedent’s 
personal connection with it, and the 


like. In re Demarest’s Estate, 157 
N.Y.S, 653. (2) Where a corporation 
was involved, the yearly earnings, 


the earning power, business sales, in- 
creased assets, the length of corpo- 
rate existence, dividends paid, tend- 
ency to lesser earnings, increased 
competition, the fact that the sales of 
manufactured articles were fifty per 
cent of the country’s consumption, 
the fact that the welfare of the cor- 
poration does not depend on any per- 
son’s business capacity, the reputa- 
tion of the corporate name in the 
trade and with the public, and its 
condition and permanency, were con- 
sidered in one case. In re Dupignac’s 
Estate, 204 N.Y.S. 278, 123 Misc. 21 
Laff 207 N.Y.S. 833, 211 App.Div. 862]. 

[b] Particular multiples.—(1) The 
multiple three is most frequently 
used. -In re Hall’s Estate, 119 A. 669, 
94 N.J.Eq. 398 [mod on other grounds 
125 A. 246, 99 N.J.Law 1 (aff 126 A. 
924, 100 N.J.Law 405)]; In re Ba'l’s 
Estate, 146 N.Y.S. 499, 161 App.Div. 
79, 13 Mills 69; In re Bolton’s Es- 
tate, 200 N.Y.S. 325, 121 Misc. 51; In 
re Ulrici’s Hstate, 182 N.Y.S. 516, 111 
Misc. 55; In re Ottman’s Estate, 166 
N.Y.S. 1078; In re Demarest’s Estate, 
157 N.Y.S. 653. (2) Under the cir- 
cumstances of some cases, however, 
the multiples two (In re Gumbinner’s 
Hstate, 155 N.Y.S. 188, 92 Misc. 104, 
15 Mills 259), (3) five (In re Dupig- 
nac’s Estate, 204 N.Y.S, 273, 123 Misc. 
21 [aff 207 N.Y.S. 833, 211 App.Div. 
862]; In re Flurscheim’s Estate, 176 
N.Y.S. 694, 107 Mise. 470; In re 
Hearn’s Estate, 182 N.Y.S. 363), (4) 
or ten (In re Moore’s Estate, 161 N. 
Y.S. 142, 97 Misc. 238, 17 Mills 507) 


and appeal dism 93 N.H. 1134, 200 N. 
Mig owe | 


76. In re Sandahl’s Estate, 171 N. 
Y.S. 959. 
[a] Allowance should not be er- 


cessive.-—In re Flurscheim’s Estate, 
176 N.Y.S. 694, 107 Mise, 470. 

77. In re Bijur’s. Estate, 216 N.Y. 
S. 523, 127 Misc. 206; In re Lincoln’s 
Hstate, 185 -‘N.Y.S. 574, 114 Mise. 455. 

78. In re Reid’s Estate, 236 N.Y.S. 
21, 134 Misc. 232. 

79. In re Borden’s Estate, 159 N. 
Y.S. 346, 95 Misc. 443. 

80. In re Bijur’s Estate, 216 N.Y. 
S. 623, 127 Misc. 206. 

81. In re Herrmann’s Bstate, 180 
N.Y.S. 509, 110 Mise. 475. 

82. In re Terry’s Estate, 112 N.E. 
931, 218 N.Y. 218; In re White’s Es- 
tate, 101 N.E. 7938, 208 N.Y. 64, 46 L. 
R.A.N.S. 714, Amnn.Cas.1914D 75. 

83. In re Terry’s Estate, 112 N.E. 
931, 218 N.Y. 218; In re Post’s Estate, 
160 N.Y.S. 684, 96 Misc. 531. 

84. Present value of life estate 
generally see Hstates § 75. | 
men Van Storch’s Estate, 7 Pa.Dist. 
og of annuity see infra § 

86. In re Henris’ Estate, 53 Pa.Su- 


per. 633; Wan Storch’s Estate, 7 Pa. 
Dist. 204. 
[a] Estimating probable income 


of life estate—In determining the 
value of a life estate in real and per- 
sonal property, it is the duty of the 
appraiser to take into consideration 
testimony offered as to the probable 
net income of the estate, and it is not 
proper to appraise it on the theory 
that the annual income will be six 
per cent. Kass’ Hstate, 5 Pa.Co. 583. 

{b] Valuation held too low.—Peo. 
v. Northern Trust Co., 107 N.E. 190, 
266 Ill, 139. 


87. See supra § 2555. 

88. See supra § 2555. 

89. Howe v. Howe, 61 N.E. 225, 179 
Mass. 546, 55 LAR.A. 626;) In re 


White’s Estate, 101 N.E. 793, 208 N. 
Y. 64, 46 L.R.A.N.S. 714, Ann.Cas. 
1914D 75; In re Potter’s Estate, 224 
N.Y.S. 388, 130 Misc. 312 [mod on 
other grounds 226 N.Y.S. 887, 222 App. 
Div. 804]; In re Hosford’s Estate, 223 
N.Y.S..694, 129 Mise: 825; Matter of 
Jones, 59 N.Y.S. 983, 28 Misc. 356, 1 
Mills 172. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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§§ 9573-2575] 


by actuaries, life insurance companies, or the super- 
intendent of insurance.®° 
_ Contingent surviving life estate, succeeding life es- 
tate or second life estate, is, under some statutes and 
the construction placed thereon, to be: temporarily 
valued as of the date of the appraisal,®' according to 
the expectancy of life of the second: life tenant at 
that time,®? and by considering the full, undimin- 
ished value of the fund or property rather than the 
value of the remainder after deducting the value of 
the first life estate.°? However, where the second 
life tenant survives the primary life tenant, the sur- 
viving life estate if to be revalued according to the 
surviving life tenant’s expectancy of life at the time 
of the death of the primary life tenant;®* where con- 
tingent temporary surviving life estates in the same 
fund are given by will to two or more persons, each 
is taxable for an estate not in the whole fund, but 
only in a proportionate part thereof;®> and where 
estates are given to a widow and children during the 
life of the widow, and after her death to the chil- 
dren for their lives, the contingent interest of each 
child to be appraised is a life estate in a propor- 
tionate part of the widow’s interest,®® that being the 
only additional interest which each child may receive 
on her death.®? 

[§ 2574] (3) Remainders. 


[a] Estates to several for life of 
one.— Where estates are given to the 


Where there is a sim- 


N.Y. 109; 
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N.Y.—In re Sloane, 47 N.E. 978, 154 
In re Hogg’s Estate, 141 N. 
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ple vested remainder after an annuity, life estate, 
or other fixed and vested preceding estate, and it is 
appraised at the same time as the annuity or pre- 
ceding estate, its value is to be determined by de- 
ducting the appraised value of the annuity or pre- 
ceding estate from the corpus of the fund or prop- 
erty.°* However, under some statutes and the con- 
struction placed thereon, a contingent remainder,®? 
or a remainder which, although perhaps legally vest- 
ed, is subject to extension or abridgment by a con- 
tingeney,! such as a contingent surviving life estate? 
or the birth of other persons entitled to share in the 
remainder,® is to be temporarily taxed on the full, 
undiminished value of the fund or property without 
deduction of the value of any intervening estate or 
interest, and notwithstanding payments of principal 
to a life tenant intermediate the death of the testa- 
tor and the appraisal.4 A surviving life estate 
should not be added to a remainder in computing the 
tax on the remainder.® 

[§ 2575] (4) Annuities.6 An annuity for life 
is to be appraised, for inheritance tax purposes, at 
its present cash value,’ in view of the annuitant’s 
probable duration of life,® calculated according to 
the standard tables of mortality in use by actuaries, 
life insurance companies, or the superintendent of 
insurance.® 


[ec] Property not included in re- 
mainder, such as personalty not dis- 


widow and children for the life of the 
widow, the life estates of the children 
are properly taxed on the basis of the 
widow’s expectancy. In re Schinasi’s 
Estate, 248 N.Y.S. 140, 139 Misc. 441. 

90. I1l.—Peo. v. Upson, 170 N.E. 
276, 338 Ill. 145; Peo. v. Northern 
Trust Co., 107 N.E. 190, 266 Ill. 139. 

Mass.—Howe v. Howe, 61 N.E. 225, 
179 Mass. 546, 55 L.R.A. 626. 

N.Y.—In re White’s Estate, 101 N. 
BE. 793, 208 N.Y. 64, 46 L.R.A.N.S. 714, 
Ann.Cas.1914D 75; In re Tracy, 72 
N.E. 519, 179 N.Y. 501; In re Boisse- 
vain’s Estate, 243 N.Y.S. 121, 137 
Mise. 80; In re Kenly’s Estate, 233 
N.Y.S. 681, 133 Misc. 718; Matter of 
Jones, 28 Misc. 356, 59 N.Y.S. 983, 1 
Mills 172; Matter of Robertson, 5 
Dem.Surr. 92. 

N.C.—In re Baugham’s Estate, 90 
S.E,; 203;:172' N.C.:170. 

Pa.—Von Storch’s Estate, 7 Pa. 
Dist. 204. 

91. See supra § 2555. 

92. In re Sperling’s Estate, 234 N. 
Y.S. 119, 133 Misc. 834; In re Hos- 


ford’s Estate, 223 N.Y.S. 694, 129 
Mise. 825. 
93. In re Sperling’s Hstate, 234 N. 


Y.S. 119, 133 Misc. 834; In re Potter’s 
Estate, 224 N.Y.S. 383, 130 Mise. 312 
{mod on other grounds 226 N.Y.S. 
887, 222 App.Div. 804]; In re Hos- 
ford’s Estate, 2238 N.Y.S. 694, 129 
Misc. 825; In re Whitewright’s Es- 
tate, 151 N.Y.S. 241, 87 Misc. 534, 89 
Mise. 97, 12 Mills 522, 13 Mills 548. 

94. In re Sperling’s Estate, 234 N. 
Y.S. 119, 188 Misc. 834. 

95. In re _ Garfiel’s Estate, 138 
Misc. 509, 240 N.Y.S. 842. 

96. In re Schinasi’s Estate, 248 N. 
Y.S. 140, 139 Misc. A 

97. In re Schinasi’s Estate, supra. 

98. Ill.—Peo. v. Upson, 170 N.E. 
276, 338 Ill. 145; Peo. v. Nelms, 89 N. 
E. 683, 241 Ill. 571; In re Kingman, 
77 N.E. 135, 220 Ill. 563; Ayers v. 
Chicago Title, etce., Co., 58 N.E. 318. 
187 Ill. 42. 

Mass.—Mitton v. Burrill, 118 N.E. 
274, 229 Mass. 140; Howe v. Howe, 
61 N.E. 225, 179 Mass. 546, 55 L.R.A 
626. 

Minn.—State v. Probate Court of 
St. Louis County, 162 N.W. 459, 136 

inn. 392. 

Pearce in re Remme’s Estate, 196 S. 


W. 737, 271 Mo. 359. 


Y.S. 119, 156 App.Div. 301, 11 Mills 
172 [rev 140 N.Y.S. 604, 78 Misc. 703, 
10 Mills 16]; Matter of Maresi, 77 
N.Y.S. 76, 74 App.Div. 76; In re Har- 
ris’ Estate, 240 N.Y.S. 706, 135 Misc. 
658; In re Sperling’s Estate, 234 N. 
Y.S. 119, 133 Mise. 834; In re Hunt’s 
Estate, 160 N.Y.S. 383, 96 Misc. 399; 
Matter of Hall, 36 Misc. 618, 73 N.Y. 
S. 1124, 2 Mills 421... 

N.C.—Shaw v. Bridgers, 76 S.E. 827, 
161 N.C. 246. 

Pa.—In re Coxe, 9 Kulp 393. 

Wis.—State v. Pabst, 121 N.W. 351, 
139 Wis. 561. 

[a] Right of disposition given to 
life tenant.—‘‘Where, as in the pres- 
ent case, the right of disposition of 
the entire estate is given to the ten- 
ant for life, so that she may consume 
and dispose of a part or all of the es- 
tate left by the decedent, and it can 
not be determined how much of it 
will be consumed or whether any of 
it will be consumed, then we are of 
the opinion that for the purposes of 
taxation under this act, in determin- 
ing the value of the remainder es- 
tate, it should be found that the en- 
tire estate will pass to the remainder 
and that none of it will be consumed 
or disposed of by the life-tenant. 
This will work no hardship or in- 
equality on the remainderman, be- 
cause she will be benefited by the 
failure of the life-tenant to consume 
or dispose of any part of the corpus 
of the estate. Any other ruling 
would enable the testator, however 
large and valuable the estate which 
he might transfer by will, to defeat 
the purposes of tax measures of this 
character by introducing the element 
of uncertainty into the value of the 
estates which he might create in the 
property devised.” KHarmers’ Ginnery 
& Manufacturing Co., 87 S.E. 804, 144 
Ga. 598, 612. 

[b] Three remaindermen.—While 
it is undoubtedly correct to use mor- 
tality tables to ascertain the value of 
a remainder as a whole, the use of 
such tables in apportioning the value 
of the remainder among three re- 
maindermen, assumed to be joint ten- 
ants, is not authorized; the value of 
the interest of each owner in the re- 
mainder is equal in the eyes of the 
law. In re Sullivan’s Hstate, 159 N. 
Y.S. 616, 94 Misc. 529. 


posed of by a will containing no res- 
iduary clause, is, of course, not to be 
considered in determining the value 
of the remainder. Peo. v. Upson, 170 
N.E. 276, 338 Ill. 145. 

99. In re Hecht’s Hstate, 220 N.Y. 
S. 325, 219 App.Div. 656 [aff 216 N.Y. 
S. 321, 127 Misc. 211, and aff sub nom. 
In re Simonson’s Estate, 159 N.E. 668, 
246 N.Y. 602]; In re Huntington’s 
Estate. 237 N.Y.S. 282, 134 Misc. 873; 
In re Kenly’s Estate, 233 N.Y.S. 681, 
133 Mise. 718. 

[a] Statute “means exactly what 
it says, that contingent remainders 
are to be assessed for the purposes 
of the act without deduction of the 
value of the life estate.” In re 
Hecht’s Estate, 220 N.Y.S. 325, 219 
App. Div. 656 [aff 216 N.Y.S. 321, 127 
Misc. 211, and aff sub nom. In re 
Simonson’s Estate, 159 N.E. 668, 246 
N.Y. 602]. 

1. In re Sperling’s Estate, 234 N. 
Y.S. 119, 138 Misc. 834. 

2. In re Sperling’s Estate, supra; 
In re Potter’s Estate, 224 N.Y.S. 383, 
130 Mise. 312 [mod on other grounds 
226 N.Y.S. 887, 222 Anp.Div. 804]. 

3. In re Wysong’s Fstate, 228 N.Y. 
S. 458, 223 App.Div. 407 [aff 224 N.Y. 
S. 287, 130 Misc. 298 (aff 162 N.E. 539, 
248 N.Y. 595) 1]. 

4 In re Kenly’s Estate, 233 N-Y. 
S. 681, 133 Misc. 718. 

5. In re Hallanan’s Estate, 229 N. 
Y.S. 804, 182 Misc. 180. 

6. Computation of value of an- 
nuity generally see Annuities § 25. 

7. In re Cassidy’s Estate, 118 A. 


725,122 Me, 33, 30 A.L.R.: 474; Jamie- 
son’s Hstate, 31 Pa.Co. 207. 
[a]. Present cash value (1) is 


such a sum that, if invested and put 
at interest, it will, with a proportion- 
ate part taken from the fund yearly 
to make the annuity, yield the re- 
quired amount of it annually, the 
whole fund being exhausted during 
the expectancy of life of the an- 
nuitant. Jamieson’s Hstate, 31 Pa.Co. 
207. (2) The annuity obligation 
should be reckoned at such sum as 
would purchase a contract to pay the . 
annuity. Bridgeport Trust Co. v. 
Fowler, 128 A. 719, 102 Conn. 318. 

8 In re Rothchild, 63 A. 615 [aff 
65 A, 1118, 72 N.J.Eq. 425]. 

9. Succession of Cotton, (La.) 135 
So. 368; In re Tracy, 72 N.H. 519, 179 
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[§ 2576] (5) Fractional or Undivided Inter- 
ests.1° Where an undivided interest in real prop- 
erty was devised, the subject matter to be appraised 
is such undivided interest!! and not specific property 
subsequently set off to the devisee in partition pro- 
ceedings.12 In some jurisdictions an undivided in- 
terest in real property is appraised at a full pro- 
portionate part of the value of the entire property ;** 
but in other jurisdictions an allowance or deduction 
is made for the diminution of value resulting from 
the fact that the interest is only an undivided and 
fractional one.14 

[§ 2577] (6) Transfer Intended To Take Effect 
on Death of Grantor. Where a transfer of property 
by decedent during his life was intended to take 
effect in possession and enjoyment after his death, 
the property is to be appraised, after his death, at 
its full value.t® 

[§ 2578] (7) Beneficial Interest. under Trust. 
The value of legacies under the various trusts estab- 
lished by a will is the present worth at the time of 
decedent’s death of the beneficial interest in the 
several funds.?® 

[§ 2579] (8) Estate Passing under Power. 
Where a testator, having a surviving life estate in a 
trust fund, with power to appoint the remainder, 
died during the life of the holder of the previous 
life estate, having exercised his power, the value of 
the preceding life estate should be deducted from 
the value of the property subject to the power in 
determining the transfer tax.'* 

[§ 2580] f. Valuation as Dependent on Dece- 
dent’s Interest.1*. The value of decedent’s real es- 
tate for inheritance tax purposes 1s measured by 
the value of his interest therein.t® <A like rule ob- 
tains as to decedent’s interest in corporate stock 
where he had previously transferred the beneficial 
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[§§ 2576-2581 
or equitable ownership and retained only the voting 
power.”° 

Remainder. There is a lack of agreement among 


lower courts of the same jurisdiction as to the basis 
of valuation of a remainder interest which decedent 
had in the estate of another decedent where the life 
tenant died before appraisal, it being held in some 
cases that there is to be a valuation of the remainder 
in the light of the circumstances existing at the death 
of the remainderman and with a deduction of the 
value of the life estate computed according to stat- 
ute,?? and it being held in other cases that there is 
to be an appraisal of a simple asset?” and that statu- 
tory provisions regulating the taxation of life es- 
tates and remainders apply only when such inter- 
ests are created by the will of the decedent whose es- 
tate is being appraised, and not when held by him in 
the estate of another decedent.?2* Where the holder 
of a life estate in a fund was given the right, by the 
remainderman, to dispose of the corpus of the fund 
by will, and he exercised this right, the corpus of the 
fund transferred by the will is to be appraised at its 
full undiminished value.?* 

[§ 2581] 3. Separate Taxation or Valuation of 
Particular Transfers or Interests. Ordinarily, a life 
estate and a remainder are to be appraised and taxed 
separately ;?° but it is held unnecessary to do so 
where both are subject to the same tax rate and the 
tax is presently payable out of a fund;?® and where 
the same person is term tenant and remainderman, 
it is not proper or necessary to value and tax the 
term estate and remainder separately." It has been 
held that a pro forma or security tax payment may 
properly be based on the value of income and prin- 
cipal added together where trustees are authorized 
to invade the principal for the life tenant’s sup- 


N.Y. 501; Jamieson’s Estate, 31 Pa. [b] Equity of redemption.—Where 19. State v. Probate Court of 
Cox 207. But see Crenshaw _ v.| there is a mortgage on decedent’s in-| Ramsey County,~176 N.W. 493, 145 
Knight’s Estate, 156 S.W. 468, 127] terest and another mortgage on the} Minn. 155. 

Tenn. 708 (in view of medical testi-} entire parcel, the correct mode of ap- [a] Interest of vendor.—By rea- 


mony tending to show the annui- 
tant’s short expectancy of life, the 
use of life tables is not necessary or 
applicable within the meaning of a 
statute requiring the value of an- 
nuities to be computed according to 
the Carlisle Life Tables whenever 
the use of life tables is necessary or 
applicable). 

10. Valuation as dependent on de- 
rant interest generally see infra 

580. 

11. Hanberg v. Morgan, 
720, 263 Ill. 616. 

12. Hanberg v. Morgan, supra. 

13. Wingert v. State, 98 A. 224, 129 
Md. 28. 

14. In re Turner’s Hstate, 222 N. 
Y.S. 645, 221 App.Div. 116 [rev 216 
NiY.S. 521,427 Mise: 2205) In) re 
Gibert’s Estate, 168 N.Y.S. 974, 176 
App.Div. 850 [mod 160 N.Y.S. 213, 
96 Misc. 401]. 

ja] “Deduction is due in part to 
cover the expenses incident to a par- 
tition action, but is chiefly due to the 
fact that the owner of such an undi- 
vided interest, particularly if, as in 
the case at bar, it be a minority inter- 
est only, cannot control it, but holds 
it practically at the mercy of the 
owners of the other interests. For 
such an‘interest there is only a lim- 
ited market, the proof being that ex- 
perience shows that the purchasers 
of undivided interests are usually 
speculators and operators. This re- 
strictive market for such interests 
lowers their market value.’ In re 
Gibert’s Estate, 163 N.Y.S. 974, 176 
App.Div. 850. 


105 N.E. 


praisal is to place a value on the par- 
cel as a whole, divide it by the frac- 
tion of decedent’s interest, deduct the 
proper percentage of diminution due 
to the interest being fractional, and 
then deduct the amount of the mort- 
gage on decedent’s interest, as well 
as decedent’s proportionate part of 
the amount due on the mortgage cov- 
ering the entire parcel. In re Gibert’s 
Estate, 163 N.Y.S. 974, 176 App.Div. 


ae [mod 160 N.Y.S. 218, 96 Mise. 
[ec] Evidence that the proper rate 


of diminution is twenty-five per cent 
should not be arbitrarily disregarded 
where there is nothing to the con- 
trary. In re Gibert’s Estate, 163 N. 
Y.S. 974, 176 App.Div. 850 [mod 160 
N.Y.S. 213, 96 Mise. 401]. 

[d] Contribution for improve- 
ments.—A deduction may be made of 
the amount for which contribution 
may be. enforced on account of im- 
provements made by other cotenants. 
In re Wood’s Hstate, 123 N.Y.S. 574, 
68 Misc. 267, 7 Mills 542. 

[e] Taxes paid by a person who 
was not a cotenant or party to the ti- 
tle are not to be deducted in valuing 
decedent’s interest. In re Wood’s Es- 
tate, 123 N.Y.S. 574, 68 Misc. 267, 7 
Mills 542. 

15. In re Schranck’s Estate, (Wis.) 
230 N.W. 691. 


BAe In re West’s Estate, 193 N.Y.S. 
17. In re Warden’s Estate, 157 N. 


Y.S. 1111, 94 Mise. 563. 


18. Decedent’s interest in good 
will see supra § 2570. 


son of its being subject to a land con- 
tract, the fee of land descendine to 
an heir may have only a nominal, or 
no, value for inheritance tax pur- 
poses. In re Boshart’s Hstate, 177 N. 
Y.S. 574, 188 App.Div. 788 [aff 177 N. 
Y.S. 567, 107 Misc. 697]. 

Undivided or fractional interest in 
real property see supra § 2576. 

20. Im re Ferris’ Estate, 121 A. 
692, 94 N.J.Eq. 726. a 

21. In re Lawton’s Estate, 242 N. 
Y.S. 436, 136 Misc. 318. 

22. In re Thomas’ Estate, 214 N.Y. 
S572, 127 Misc. 8: 

23. In re Thomas’ Estate, supra. 

24. In re Lawton’s Estate, 242 N. 
Y.S. 441, 136 Misc. 322 [aff 248 N:Y.S. 
110, 231 App.Div. 406]. 

25. People v. Freese, 107 N.E. 857, 
267 Ill. 164; In re Montgomery’s Es- 
tate, 63 Pa.Super. 318; Smith’s Hs- 
tate, 29 Pa.Dist. 917. 

[a] Rule applied to: (1) Tempo- 
rary life estate. In re Jackson’s Hs- 
tate, 211 N.Y.S. 537, 125 Misc. 787. 
(2) Contingent life estate subject to 
life estate of another. In re Met- 
calfe’s Estate, 240 N.Y.S. 102, 1385 
Misc. 580.° (3) Contingent remain- 
ders, as distinguished from deferred 
legacies, to the same person. In re 
Jackson’s Estate, supra. 

[b] Life interest should not be di- 
vided.—In re Blum’s Estate, 160 N.Y. 
S. 731 [mod on other grounds 162 N. 
Y.S. 458, 176 App.Div. 189]. 

26. Shaw vy. Bridgers, 76 S.E. 827, 
161 N.C. 246. 

27. In re Stephenson’s Hstate, 177 
N.W. 579, 171 Wis. 452. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 2581-2583] 


port;** but it has also been held that there should 
be assessment and taxation of a life estate, rather 
than of a fee, notwithstanding the life tenant is 
given power to consume the principal, even to ex- 
haustion.*® It is said that the value of the pres- 
ent and future interests cannot be greater than the 
total value of the property transferred ;*° but, un- 
der some statutes, a contingent remainder is tem- 
porarily taxed on the full, undiminished value of 
the fund or property without deduction of the value 
of an intervening estate or interest.?! 

Transfer during decedent’s life need not be taxed 
separately from one by his will or by inheritance 
to the same person,*? at least where the prior trans- 
fer was revocable and testamentary in nature;°° 
but it is otherwise where the prior transfer was ab- 
solute,** effective,*> and taxable®® when made, or 
where the tax on the later transfer, assessed under a 
different statute than the one on the prior transfer, 
has been paid.3* 

Transfer to class. A transfer of an aggregate sum 
to a body of persons uncertain in number at the tes- 
tator’s death and to be ascertained at a future time 
is to be assessed and taxed as a single legacy;** but 
where ascertained persons take equal shares imme- 
diately on the death of the testator, their respec- 
tive portions are to be separately taxed.?® 

Testamentary trust. It has been held that, where 
there is a transfer of property in solido, compre- 


' hending the fee, by will to a trustee, this transfer is 


the only one taxable.*° 

[§ 2582] 4. Rate—a. In General. The rate of an 
inheritance tax is fixed by a pertinent statute*! in 
force at the date of decedent’s death*? and unaffect- 
ed by a constitutional provision limiting the rate of 
taxation on property.** The rate of taxation may 


28. In re David’s Estate, 231 N.Y. 
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vary not only in different states,4* but also in the 
same state at different times,*® or even at the same 
time, where the statutes prescribe progressive rates 
according to the value of the property transferred+é 
or impose a higher tax on transfers to strangers and 
remote relatives than on transfers to near relatives.47 

[§ 2583] b. As Fixed by Value or Amount of 
Property Transferred. In a number of jurisdictions 
the statutes prescribe progressive or graduated rates 
of inheritance taxation by providing for the divi- 
sion of the property transferred into classes deter- 
mined by amount or value and imposing a certain 
rate of tax, sometimes called the “primary rate,” 
on the transfer of that part of the property which 
is within the first or lowest class, a higher rate on 
the transfer of that part of the excess of the proper- 
ty over the first class which is within the next class, 
and so on, the rate increasing for each subsequent 
class.48 Also, some statutes prescribing progressive 
rates provide for a further variation of rate, at least 
in the first class, depending on the relationship of 
the taker to decedent.t® Under a statute of this 
nature, it is error to apply a uniform rate to the 
whole estate or transfer where the estate or trans- 
fer is sufficiently large to make different portions 
thereof subject to different rates of tax.°° However, 
under a statute merely fixing different rates of tax 
for the whole transfer according to amount, a higher 
rate, when applicable to all, is to be uniformly ap- 
plied to the whole transfer.°1 While the amount 
transferred to each beneficiary, rather than the es- 
tate as a whole, is to be considered in determining 
what rate or rates are applicable in a particular 
case,” the amounts which passed to the same per- 
son by two or more transfers may be added together 
and considered as a whole for this purpose,*? un- 


[rev 140 N.Y.S. 604, 78 Misc. 708, 10 ]a specified sum is construed not to 


S. 46, 133 Misc. 12. 

29. In re Davis’ Estate, 72 Pa.Su- 
per. 332. 

30. Matter of Terry, 112 N.E. 931. 
218 N.Y. 218. 

31. See supra § 2574. 

32. Kunhardt vy. Bugbee, 130 A. 
660, 3 N.J.Misc. 1107 [aff (Sup.) 134 A. 
118]; In re Stephenson’s Estate, 177 
N.W. 579, 171 Wis. 452. 

fa] Illustration—Where declara- 
tions of trust made by testator in his 
lifetime gave income to him for life, 
and reserved power to revoke, alter, 
and amend, iiiterest of the other bene- 
ficiaries took effect in possession and 
enjoyment after his death, and prop- 
erty passing thereunder and property 
passing under wiil must be treated as 
single unit in computing graduated 
succession tax, under Gen. L. c 65 § 
1, notwithstanding strict construction 
of tax laws, and it is immateria] that 
allowance of will is delayed, that tax- 
es are payable by different persons, or 
at different times, under §§ 6 and 7, 
or that statute provides no rules for 
consolidating or apportioning the tax. 
Pratt v. Dean, 140 N.E. 924, 246 Mass. 
366. 

Wumber of exemptions allowable on 
transfers to same person by different 
instruments see supra § 2533. 

83. In re William B. Dana Co., 109 
N.E. 557, 215.N.Y. 461. 

34. In re Leggett’s Estate, 219 N. 
Y.S. 317, 128 Misc. 306. 

35. In re Leggett’s Estate, supra; 
In re Thompson’s Estate, 151 N.Y.S. 
244, 87 Mise. 539 [mod on other 
grounds 153 N.Y.S. 164, 167 App.Div. 
356 (aff 111 N.E. 1101, 217 N.Y. 609)]. 

36. In re Hodges’ Estate, 109 N.E. 
559, 215 N.Y. 447. 

37. In re Felton’s Estate, 169 P. 
392, 176 Cal. 663. 

38. In re Hogg’s Estate, 141 N.Y.S. 
119, 156 App.Div. 301, 11 Mills 172 


Mills 16]. 

39.. In re Hoge’s Estate, supra. 

40. Farkas v. Smith, 94 S.E. 1016, 
147 Ga. 503. 

41. See statutory provisions. 

42. In re Woodard, 94 P. 242, 153 
Cal. 39; New England Trust Co. v. 
White, 112 N.E. 936, 224 Mass. 332; 
Parke’s Estate, 30 Pa.Co. 191, 138 Pa. 
Dist. 196. 

43.. In re Magnes, 77-P. 853; 32 
Colo. 527. 

44. See statutory provisions. 
45. See statutory provisions. 
46. See infra § 2583. 
47. See infra § 2585. 
. See statutory provisions. 
[a] Statutory construction.—(1) 
The fact that a statute imposing pri- 
mary rates on estates of less than a 
specified value and progressive rates 
on the excess of estateS over that val- 
ue is divided into numbered sections 
should not be allowed to hinder a cor- 
rect construction of the entire act. 
In re Bull, 96 P. 366, 153 Cal. 715. (2) 
A statute providing that the rate of 
taxation on all amounts in excess of 
twenty-five thousand dollars up to, 
and including, one hundred thousand 
dollars should be twice the primary 
rates was construed to make one hun- 
dred thousand dollars, rather than 
seventy-five thousand dollars, subject 
to taxation at the multiplied rate. In 
re Jourdan’s Estate, 128 N.Y.S. 728, 
70 Misc. 159, 8 Mills 28 [aff 99 N.E. 
1109, 206 N.Y. 653 (rev 185 N.Y.S. 172, 
151 App.Div. 8 on dissenting opinion 
of Jenks, P. J., below), and foll In re 
Hogg’s Estate. 140 N.Y.S. 604, 78 
Misc. 703, 10 Mills 16 (rev on other 
grounds 141 N.Y.S. 119, 156 App.Div. 
301, 11 Mills 172)]. (3) A statute 
providing that the primary rate shall 
be increased one one hundred twenty- 
fifths of one percentum for every one 
hundred dollars valuation in excess of 


permit an increase of the rate under 
the rule of arithmetical progression, 
but to permit only one increase, the 
increased rate to apply to each and 
every unit of one hundred dollars val- 
uation in excess of the sum specified 
in the statute. McGannon vy. State, 
124 P. 1068, 33 Okl. 145, Ann.Cas. 
1914B 620. 

49. See statutory provisions, 

[a] Both value and relationship 
must be considered, under such stat- 
utes, in determining the applicable 
rate or rates. In re Phillip’s Hstate, 
233 P, 27, 183 Wash. 41. 

[b] Sliding scale applies to both 
direct and collateral inheritances.— 
Posey v. Commonwealth, 96 S.E. 771, 
123 Va. 551 (applying a statute im- 
posing a lower primary rate on direct 
inheritances than on collateral in- 
heritances, and, on the excess above 
certain amounts, rates which are 
double, triple, and quadruple the pri- 
mary rates). 

Rate as fixed by relationship of tak- 
er 0 decedent generally see infra § 
2585. 

50. Corbin v. Baldwin, 101 A. 834, 
92 Conn. 99; In re Hone’s Estate, 166 
P. 990, 50 Utah 92. 

51. People v. Ballans, 128 N.E. 
542, 294 Tll. 551. 

52. Matter of Gihon, 62 N.E. 561, 
169 N.Y. 443; In re Corbin’s Hstate, 
181 P. $10, 107 Wash. 424, 7 A.L.R. 
685 [foll In re Smith’s Estate, 183 P. 
517, 107 Wash. 698]. 

53. People v. Northern Trust Co., 
161 N.H. 525, 330 Ill. 288; In re Gar- 
cia’s Estate, 170 N.Y.S. 980, 183 App. 
Div. «712 -[mod 167 N.Y.S...168, “Toa 
Misc. 387]; In re Schinasi’s Estate, 
248 N.Y.S. 140, 189 Mise. 441; In re 
Cummings’ Estate, 187 N.Y.S. 921, 115 
Misc. 276. 

Single or separate taxation of two 
or more transfers to same person gen- 
erally see supra § 2581. 
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less the transfers were effective at different times.** 


Deduction of exemption.*® However, in jurisdic- 
tions wherein the statutes prescribe progressive rates 
of tax, the authorities are divided on the question 
whether, in the case of a transfer exceeding the 
amount of the first statutory class, the exemption 

‘is to be deducted before or after the progressive 
rates are applied. In some jurisdictions the exemp- 
tion is first taken from the whole amount passing,°® 
and the remainder is then divided into classes for the 
purpose of applying the graduated rates.°7 Under 
this rule the effect of the deduction is to decrease 
the amount of the property in the class subject to 
the highest rate of tax.°* In other jurisdictions the 
entire amount of property passing, whether exempt 
or not, is to be considered for the purpose of apply- 
ing the progressive rates,°® and the exemption 1s. 
then subtracted from the first class or class subject 
to the lowest rate of tax.°° Under either rule the 
deduction is from the aggregate of the property 
transferred,*! and the point on which the authori- 
ties diverge is whether the deduction is to be made 
so as to decrease the property in the class subject to 
the lowest rate or the property in the class subject 
to the highest rate.®? 

[§ 2584] c. As Fixed by Character of Estate Cre- 
ated. A statute imposing a higher rate of tax on 


164. 


54. Matter of Hodges, 109 N.H. 559, as 
a 


215 N.Y. 447; In re Meserole’s Hstate, 
162 N.Y.S. 414, 98 Misc. 105. 

55. See supra § 2533. 

56. In re Ullmann’s Estate, 105 N. 
B. 292, 263 Ill. 528, 51 L.R.A.N.S. 1075, 
Ann.Cas.1915C 321; In re Sherwood’s 
Estate, 211 P. 734, 122 Wash. 648. 

57. In re Sherwood’s Hstate, 


pra. 

58. See In re Steehler’s Estate, 233 
P. 972, 195 Cal. 386 [remittitur cor- 
rected 239 P. 718] (not adopting the 


App. 683. 


su- 


66. 


TAXATION 


Stepchild is a stranger to the 
blood of decedent, and a transfer ‘to 
him is taxable at the higher rate. 
re Marshall’s Hstate, 184 P. 43, 42 Cal. 


[b] Transfer to step-parent is tax- 
able at the higher rate, 
asus Hstate, 253 N.Y.S. 63, 141 Misc. 


Commonwealth v. Thompson’s 
Adm’rs, 7 S.W.(2d) 848, 225 Ky. 75; 
Commonwealth y. Fenley, 


[§§ 2583-2586 


a transfer of an interest in property less than an 
estate in fee with remainder to others 1s, of course, 
not applicable where the devise in question is not 
within its terms.°? _ ( ; 

[§ 2585] d. As Fixed by Relationship of Taker. 
Under statutes imposing an inheritance tax at a 
certain rate on transfers to specified near relatives 
of decedent and at a higher rate or rates on trans- 
fers to strangers and remote relatives,** the rate 
to be applied to.a particular transfer depends on 
whether the taker bears any relationship to dece- 
dent,®> and, if so, the degree thereof.°* Where the 
same statute also prescribes progressive rates ac- 
cording to the amount or value of the property trans- 
ferred, both value and relationship must be consid- 
ered in determining the applicable rate or rates.°7 

[§ 2586] e. Temporary Taxation at Highest Rate. 
Statutes providing that, where the rights, interests, 
or estates of transferees are dependent on contin- 
gencies or conditions whereby they may be wholly 
or in part created, defeated, extended, or abridged, 
the transfer shall be presently and temporarily 
taxed, subject to a refund, at the highest rate which 
would be possible on the happening of any such con- 
tingencies or conditions,®® have been applied in nu- 
merous cases.°® Such statutes are construed to re- 
quire remote, as well as present and probable, pos- 
lating to the transfer or transmission 
of property at the death of the owner 
or conveyances in anticipation or in 
lieu of such transfer). (2) “Illesiti- 
mate daughter’s legitimate children. 
In re. Roebuck’s Hstate, 140 .N.Y.S. 
1107, 79 Misc. 589, 10 Mills 158. (3) 
Adopting parents’ natural son. In re 
Leavitt's Hstate, 237 N.Y.S. 288, 134 
Misc. 871. (4) Son’s former wife, who 
had obtained absolute divorce. In re 


Merritt's; Estate, 140 N.Y.S. 138, 155 
App.Div. 228. (5) Nephew or niece. 


In 


In re Wil- 


225 S.W. 


rule, but stating its effect). 

59. In re Steehler’s Estate, supra; 
In re Boutin’s Estate, 182 N.W. 990, 
149 Minn. 148 [dist State v. Probate 
Court of Hennepin County, 126 N.W. 
1070, 111 Minn. 297, as having been 
decided under an earlier statute dif- 
ferently worded]; Van Horne’s Bst., 
27 B.C. 269; Contra State v. Probate 
Court of Hennepin County, 128 N.W. 
18, 112 Minn. 279. 

{a] For example, in the absence of 
statutory authority for such deduc- 
tion, provincial bonds, although ex- 
empt from succession duty, are not 
to be deducted from either the aggre- 
gate or net value of the estate in ar- 
riving at the percentage of duty pay- 
able on the share of any beneficiary, 
a Mills, (Alta.) [1928] 3 Dom.L.R. 

6 


60. Cal.—In re Steehler’s Estate, 
233 P. 972, 195 Cal. 886 [remittitur 
corrected 239 P. 718]; In re Potter’s 
Estate, 204 P. 826, 188 Cal. 55; In re 
Timken’s Hstate, 109 P. 608, 158 Cal. 
billy 

Conn.—Curtis v. Corbin, 107 A. 506, 
93 Conn. 648. 

N.J.—Torrance v. Edwards, 99 A. 

136 


136, 89 N.J.Law 507. 

N.Y.—In re Blletson’s Estate, 
N.Y.S. 455, 75 Misc. 582, 9 Mills 79. 

Utah.—In re Hone’s Estate, 166 P. 
990, 50 Utah 92. 

Wis.—In re Duerrwaechter’s Es- 
tate, 203 N.W. 914, 187 Wis. 88. 

61. In re Steehler’s Estate, 233 P. 
972, 195 Cal. 386 [remittitur correct- 
ed 239 P. 718]. 

62. See supra text and notes 58, 60. 

63. Simmons v. South Carolina 
ae Commission, 1382 S.B. 37, 134 S.C. 

61. 

64. See statutory provisions. 

65. People v. Flanagin, 162 N.BE. 
848, 331 Ill. 203, 60 A.L.R. 305; Peo- 
ple v. Freese, 107 N.E. 857, 267 Ill. 


154, 189 Ky. 480; In re Zitzisperger’s 
Histate, 156 N.Y.S. 571, 170 App.Div. 
615; Inre Trumbull’s Hstate, 191 N.Y. 
S..759, 117 Misc. 812 [aff 196 N.Y.S. 
956]; Inre McCaddon’s Hstate, 181 N. 
Y.S. 584, 111 Misc. 521; In re Stebbins’ 
Hstate, 174 N.Y.S. 487, 106 Misc. 384; 
In re Ogden’s Estate, 170 N.Y.S. 630, 
103 Misc. 529; In re Hathaway’s Es- 
tate, 171 N.Y.S. 190, 103 Misc. 360; In 
re Chauncey’s Hstate, 168 N.Y.S. 1019, 
102 Misc. 378 [aff 176 N.Y.S. 797, 187 
App.Div. 952]; In re Whiting’s’ Es- 
tate, 127 N.Y.S. 960, 69 Misc. 526 [aff 
124 N.Y.S. 1134, 132 App.Div. 905 (aff 
94 N.E. 1100, 200 N.Y. 520)]; Tax 
Commission of Ohio v. Hirsch, 167 N. 
HK. 400, 31 OhioApp. 325; State v. 
Branham, 228 S.W. 58, 143 Tenn. 292. 

[a]. Lower rate held applicable to 
transfers from decedent to his or her: 
(1) Spouse. State v. Temple, 220 S.W. 
1084, 142 Tenn. 466. (2) Lineal de- 
scendant. In. re Burgess’ Estate, 97 
N.E. 591, 204 N.Y. 265. (3) Brother or 
sister. In re Rogers, 75 N.Y.S. 835, 
71 App.Div. 461 [aff 64 N.B. 1125, 172 
N.Y. 617]. (4) Person who stood in 
the mutually acknowledged relation 
of. child to him or her. Conner vy, 
Parsley, 234 S.W. 972, 192 Ky. 827; 
Matter of Davis, 77 N.E. 259, 184 NVY. 
299; In re Kirtland’s Estate, 157 N. 
Y.S. 378, 94 Mise. 58, 16 Mills 265: 


Matter of Lane, 80 N.Y.S. 381, 39 
Mise. 522, 3 Mills 375; In re Down- 
ey’s Estate, 182 N-/Y.S. 223; Shaw v. 


Bridgers, 76 S.E. 827, 161 N.C. 246. 
[b] Higher rate held applicable to 
transfers from decedent to his or her: 
(1) Illegitimate child. Bank of Mont- 
clair v. McCutcheon, 152 A, 879, 107 
N.J.Bq. 564 (construing the statute in 
question in connection with other 
statutes, such as the statutes of wills, 
descent, distribution, and conveyance, 
which constitute the system or body 
of the substantive law of the state re- 


Nace v. Cooper, 115 S.E. 262, 154 Ga. 
772; In re Hedenberg’s Estate, 104 A. 
221, 89 N.J.Eq. 173; In re Linkletter’s 
by Mee 118 N.Y.S. 878, 134 App.Div. 


[c] Where no next of kin have ap- 
peared or been found, it will be pre- 
sumed, for the purpose of determin- 
ing the applicable rate of taxation, 
that decedent left some next of kin, 
but not that he left a widow or de- 
scendants. Matter of Lind, 117 N.Y. 
S. 49, 132 App.Div. 321 [aff 90 N.E. 
1161, 196 N.Y. 570]. 

[d] Assigned legacy.—The suc- 
cession tax iS measured by the legal 
relation which the legatee bears to 
the testator, and is not affected by 
the relation which an assignee of the 
legatee bears to the testator. Matter 
of Cook, 79 N.E. 991, 187 N.Y. 2538. 


67. See supra § 2583. 
68. See statutory provisions. : 
[a] Purpose of statutes (1) “is to 


put at once into the treasury of the 
state the largest sum which in any 
contingency the remaindermen may 
have to pay.” In re Parker’s Estate, 
123 N.E. 366, 226 N.Y. 260. (2) “The 
purpose of the Legislature in requir- 
‘ing the present taxation of contingent 
remainders at the highest rate was 
to insure the prompt payment into 
the State Treasury of the amount of 
the tax.” Matter of Endicott’s Es- 
tate, 218 N.Y.S. 389, 128 Misc. 159, 161. 

[b]. “Highest rate,” as used in 
such a statute, “means the rate which 
a beneficiary would pay under any 
contingency, and does not refer to the 
amount of money paid to the state,” 
In re May’s Estate, 217 N.Y.S. 312, 127 
Misc. 542 [aff 217 N.Y.S. 922, 217 App. 
Divi (Cols 

Refund see infra § 2705. 

69. Talbot v. People, 171 N.E. 183, 
339 Ill. 333 [dist People v. People’s 
Savings Bank & Trust Co., 145 N.B. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


a 


P 
{ 
} 
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sibilities and contingencies to be taken into consid- 
eration.’° However, such a statute does not apply 
where decedent died intestate and no next of kin 
have appeared or been found.’! Also, a fund does 
not continue to be contingently taxable where the 
contingency contemplated has occurred and the tak- 
ers and the amount to which each is entitled hay 
become definitely fixed.72 

[\ 2587] f. Temporary Taxation at Minimum 
Rate. A statute providing that, where the rights, 
interests, or estates of transferees are dependent on 
contingencies or conditions whereby they may be 
wholly or in part created, defeated, extended, or 
abridged, the transfer shall be presently and tem- 
porarily taxed at the lowest rate which would be 
possible on the happening of any such contingencies 
or conditions, will be given effeet when applicable.7® 

[§ 2588] g. Additional Rate When Other Taxes 
Not Paid. A statute, at force at one time, impos- 
ing an additional rate on a transfer of investments 
on which a personal property tax or stamp tax had 
not been paid, had a limited application.7¢ 

[§ 2589] 5. Computation—a. Where Tax Paid by 
Executors.‘° Where a will directs the executors 
to pay inheritance taxes from the residue of the 


People v. Hulburd, 


597, 314 Ill. 529]; 
158 N.E. 373, 327 Ill. 72; State v. Pro- 


TAXATION 


231 N.Y.S. 191, 133 Misc. 42) (5) under 
a will giving the life tenant absolute 


[61 C.J.] 1703 


estate, the tax is not to be computed so that no tax 
1s imposed on the money with which the taxes are 
paid.‘® In such case, the amount of a pecuniary 
legacy is to be increased, for the purpose of com- 
puting the tax, to such an amount that, when the 
tax is computed thereon and deducted therefrom, 
the remainder will be the amount of the legacy ;77 
and the tax on the transfer to the residuary legatee 
is to be computed on the residue remaining after 
deducting the tax on the pecuniary legacy.78 

[§ 2590] b. Where Decedent’s Residence or Prop- 
erty without State.”® Where there is no applicable 
statutory provision, it is not error, in computing the 
tax on a transfer of a nonresident decedent’s assets - 
in the state, to treat such assets as a separate and 
independent estate and as if they were the only as- 
sets left by decedent.8° However, under some stat- 
utes and the effect accorded thereto, the tax on the 
transfer of a nonresident decedent’s property in the 
state is to bear the same ratio to the tax which would 
have been imposed if decedent had been a resident 
and all his property had been located in the state 
as the taxable property within the state bears to 
the entire estate wherever situated;8! and in the 
absence of a statute covering the point, a like meth- 


nant scheme, which it is our duty to 
preserve. In the case before us, the 
in all likelihood re- 


pate Court of St. Louis County. 162 
N.W. 459, 136 Minn. 392; In re Cole’s 
Estate, 138 N.E. 733, 235 N.Y. 48; 
In re Parker’s Estate, 123 N.E. 366, 
226 N.Y. 260; In re Zborowski’s Es- 
tate, 107 N.B.. 44, 213 N.Y. 109; In re 
Steinwender’s Estate, 163 N.Y.S. 309, 
176 App.Div. 517 [aff 117 N.E. 1085]; 
In re Hutton’s Estate, 162 N.Y.S. 972, 
176 App.Div. 217 [rev 160 N.Y.S. 223, 
and aff 116 N.E. 1053, 220 N.Y. 770]; 
In re Payne’s Estate, 240 N.Y.S. 856, 
138 Misc. 501; In re Speigelberg’s Es- 
tate, 244 N.Y.S. 763, 137 Misc. 789; 
In re Harris’ Estate, 240 N.Y.S. 706, 
135 Misc. 658; In re Davison’s Ex’rs, 
236 N.Y.S. 437, 134 Misc. 769 [aff sub 
nom In re Bankers’ Trust Co., 245 N. 
SS 741. 230. App.Dive 7960); Ain ore 
Kneeland’s Estate, 233 N.Y.S. 678, 133 
Misc: 637; In re Auchincloss’ Estate, 
919 N.Y.S. 309, 128°Misc. 307; In 
re Trumbull’s Estate, 191 N.Y.S. 759, 
117 Mise. 812 [aff 196 N.Y.S. 956]; 
In re McCaddon’s Estate, 181 N.Y.S. 
584, 111 Misc. 521; In re Howland’s 
Estate, 178 N.Y.S. 368, 109 Misc. 169; 
In re Ogden’s Estate, 170 N.Y.S. 630, 
103 Misc. 529; In re Falk’s Estate, 169 
N.Y.S. 203, 102 Misc. 504; In re Gum- 
binner’s Hstate, 155 N.Y.S. 188, 92 
Misc. 104, 15 Mills 259; Matter of Ea- 
ton, 106 N.Y.S. 682, 55 Misc. 472, 6 
Mills 207; Wonderly v. Tax Commis- 
sion of Ohio, 147 N.E. 509, 112 OhioSt. 
233: Tax Commission of Ohio v. Os- 
wald, 141 N.E. 678, 109 OhioSt. 36; 
Tax Commission of Ohio v. Hirsch, 
167 N.E. 400, 31 OhioApp. 325; Tax 
Commission of Ohio v. Commerce 
Guardian Trust & Savings Bank, 157 
N.E. 423, 24 OhioApp. 331. See In re 
Neher’s Hstate, 158 N.Y.S. 454, 95 
Misc. 68 (applying the statute to one 
half of a remainder but not to the 
other half). 

[a] Statutes apply to: (1) Any 
estate, whether vested or contingent, 
which depends on a condition or con- 
tingency. People v. Donohue, 114 N. 
E. 513, 276 Ill. 88. (2) Property de- 
pending on contingencies or condi- 
tions, even if no trust is involved. 
People v. Lowenstein, 119 N.E. 917, 
984 Ill. 126. (3) A life estate which 
depends on any contingency or condi- 
tion. People v. Donohue, supra. (4) 
A contingent remainder (People v. 
Byrd, 97 N.E. 293, 253 Ill. 223; Jacob 
v. Gilchrist, 206 N.Y.S. 812, 211 App. 
Div. 62; 
S. 458, 176 App.Div. 189 [mod 160 N.Y. 
S. 731]; In re Sonnenburg’s Estate, 


In re Blun’s Estate, 162 N.Y. | 


power of disposition (In re Sonnen- 
burg’s Estate, supra). (6) Vested es- 
tates which are liable to be defeated, 
extended, or abridged by conditions 
or contingencies created by, or pro- 
vided in, a will. People v. Hulburd, 
158 N.BH...373, 327 Dll. -72;.: People cv. 
Donohue, 114 N.E. 513, 276 Ill. 88. 

[b] “If this method of taxation 
seems harsh, the remedy for the sit- 
uation is in the Legislature, and not 
in the courts, as we must take the 
statutes as we find them.” Tax Com- 
mission of Ohio v. Oswald, 141 N.B. 
678, 109 OhioSt. 36, 55. 

[ce] Court should assume (1) that 
the contingencies or conditions nam- 
ed in the will will occur immediately. 
People v. Starring, 113 N.E. 627, 274 
Ill. 289. (2) The vesting of a remain- 
der by the termination of prior es- 
tates must be assumed. In re Colt’s 
Estate, 211 N.Y.S. 541, 125 Misc. 373. 
(3) The statute authorizes the as- 
sumption of the contingency that an 
absolute power of appointment may 
not be exercised by the donee. In re 
Schmidlapp’s Estate, 196 N.Y.S. 108, 
119 Misc. 215 [aff 199 N.Y.S. 948, 206 
App.Div. 689 (aff 140 N.E. 697, 236 
N.Y. 278)]. (4) However, where the 
taxing order fixes not only the maxi- 
mum tax but also the minimum tax 
which will be absolutely payable, it 
is proper, in fixing the minimum tax 
on a remainder which will vest in a 
certain person and another on his be- 
coming twenty-five years of age or, 
on his previous decease, in the other 
person, to assume that he will survive 
to the age of twenty-five years rather 
than die sooner. In re Cummings’ Es- 
tate, 187 N.Y.S. 921, 115 Misc. 276. 

70. In re Parker’s Hstate, 123 N.E. 
366, 226 N.Y. 260, 265; Tax Commis- 
sion of Ohio v. Oswald, 141 N.E. 678, 
109 OhioSt. 86. But see In re Terry’s 
Estate, 112 N.E.. 931, 218 N.Y. 218 
(present taxation at the highest pos- 
sible rate is proper when the fair mar- 
ket value of the property which will 
ultimately go to the remaindermen is 
ascertainable by any known method of 
computation, but it is otherwise 
where a possible reverter to heirs 
depends on such a remote contingency 
that it cannot be measured by lives 
or years or any definite rule). Contra 
In re Upjohn’s Hstate, 178 N.Y.S. 686, 
108 Mise. 495. 

“The state has seeured itself 
against all contingencies, remote as 
well as probable. That is the domi- 


contingency is 
mote, and so the mind rebels a little 
against the tying up of money. But 
in other cases it:may be less remote, 
and the need of protection greater. 
Whether in improbable contingencies, 
the risk justifies the burden, it is not 
for us to say. That is a question for 
the legislature. Our duty is done 
when we enforce the law as it is writ- 
ten.” In re Parker’s Estate, supra. 

5 [a] Prospective ~ decision.— 
Whether there is a_ contingency 
must be decided prospectively and not 
retrospectively.”’ People v. Hulburd, 
158 °N.B. 37350327: TW). 72, 78: 

71. In re Lind’s Estate, 117 N.Y.S. 
49, 132 App.Div. 321 [aff 90 N.E. 1161, 
tits pa 570]. 

2% n re Huntington’s Hstate, 237 
N.Y.S. 282, 134 Mise. 878. 

[a]. Rule applies even though the 
fund is still subject to a life interest. 
In re Huntington’s Estate, 237 N.Y.S. 
282, 134 Mise. 873. 

73. In re Phillips’ Estate, 233 P. 
27, 133 Wash, 41; State v. Pabst, 121 
N.W. 351, 139 Wis. 561. 

74. See cases infra this note, 

[a] Statute held not avplicable,— 
In re Otis’ Estate, 180 N.Y.S. 313, 190 
App.Div. 720 [aff 170 N.Y.S. 1063, 103 
Misc. 655]; In re De Lamar’s Estate, 
192 N.Y.S. 412, 118 Mise. 127 [rev on 
other grounds 197 N.Y.S. 301]; In re 
West’s Hstate, 193 N.Y.S. 317; In re 
Washbourne’s Estate, 180 N.Y.S. 507 
[aff 180 N.Y.S. 508, 190 App.Div. 940]. 

75. Iiability of executor for pay- 
ment see supra § 2549. 

76. In re Irwin’s Estate, 237 P. 
1074, 196 Cal. 366. 

77. Inre Irwin’s Estate, supra; In 
re Levalley’s Estate, 210 N.W. 941, 
191 Wis. 356. 

78. In re Irwin’s Estate, 
1074, 196 Cal. 366. 

79. Deductions where decedent’s 
residence or property without state 
see infra §§ 2604-2607. 

80. Merchants’ Nat. Bank of Rich- 
mond, Va., v. South Carolina Tax Com- 
mission, 131 S.E. 142, 183 S.C. 406; In 
re Carter’s Estate, 166 N.W. 657, 167 
Wis. 89. 

81. In re Dellinger’s Estate, 120 A, 
27, 94 N.J.Eq. 409; In re Kountze’s 
Estate, 115 A. 93, 93 N.J.Eq. 143. See 
Beers v. Edwards, 85 A, 1022, 84 N.J. 
Law 32 (construing the statute as it 
existed in an earlier and less compre- 
hensive form). 

[a] Statutory exclusion of specific 
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od of proportionate taxation is held proper where 
a resident decedent’s residuary estate is located in 
two states.82 When applicable and in force at the 
time, a statute providing that a nonresident dece- 
dent’s property in the state transferred by will, but 
not specifically devised or bequeathed, shall be 
deemed to be transferred proportionately to, and 
divided pro rata among, all general legatees and 
devisees named in the will, including all transfers 
under a residuary clause, will be given effect.*? 
Some statutes provide for a rebate of the amount of 
a similar tax paid on the legacy or distributive share 
in another state.** 

[§ 2591] 6. Deduction*'—a. Funeral Expenses 
and Expenses of Last.Illness.*® The funeral expens- 
es of decedent,’’ including reasonable expenditures 
for a monumént or headstone®® and continued or 
perpetual care and maintenance of a burial lot,*® 
are to be deducted in caleulating the clear or net 
value of the estate for inheritance tax purposes; 
but it is otherwise to the extent that expenditures 


devises and bequests of property in 


the state should be given effect. Law- | 338 Ill. 145. 


TAX ATION 


Ill.—People v. Upson, 170 N.E. 276, 


[§§ 2590-2592 


of this nature are unreasonable;®® and the saying 
of masses for the repose of the souls of testator and 
other named persons, as provided for in a separate 
and distinet part of the will, is not a part of the 
funeral expenses where special provision for the 
payment of funeral expenses is made elsewhere in 
the will.®1 A claim by a near relative for board and 
special care of decedent may be deducted where the 
services rendered were unusual and decedent agreed 
to pay claimant therefor.” 

[§ 2592] bs Expenses of Administration—(1) In 
General. Generally speaking, the expenses of ad- 
ministering a decedent’s estate are to be deducted 
from the gross value of the estate in arriving at its 
clear or net value for inheritance tax purposes;°* 
but the rule does not extend to excessive expenses,°* 
nor does it necessarily apply to every expenditure 
by an executor or administrator,®® even though the 
expenditure in question is a proper and legitimate 
one, allowable as a disbursement on the final settle- 
ment of the estate,?® and a fortiori the rule does not 


674, 16 A.L.R. 694), (2) or where the 
statute has for twenty years been 


yers’ Title & Trust Co. vy. Comptroller 
of Treasury of State of New Jersey, 
95 A. 1003, 85 N.J.Eq. 481. 

s2. In re Sanford’s Estate, 175 N. 
W. 506, 188 Iowa 833. 

83. Inre Keith’s Estate, 185 N.Y.S. 
911, 114 Misc. 86;.In re Porter’s Es- 
tate, 124 N.Y.S. 676, 67 Mise. 019) 7 
Mills 443 [aff 132 N.Y.S. 1143, 148 App. 
Div. 896] risk 

84. See statutory provisions. 

[a] Statute applies to the amount 
actually paid, rather than the amount 
imposed, and hence does not cover a 
discount allowed in another state. In 
re Meadon, 70 A. 1064, 81 Vt. 490. 

Deduction from gross value see in- 
fra ’§: 2607. 

85. Deductions: 

In valuation of: 

Corporate stock see supra § 2563. 

Good will see supra § 2570 
Of value of preceding estate in deter- 

mining value of subsequent estate 

see supra §§ 2573, 2574. 

86. Exemption of bequests to cem- 
etery corporations or for cemetery 
purposes see supra § 2526. 

87. In re Kent’s Estate, 186 N.Y.S. 
669; Smith’s Estate, 29 Pa.Dist. 917. 

[a] Rule applies to the funeral 
expenses of a deceased married wo- 
man, regardless of the surviving hus- 
band’s liability for, or ability to pay, 
such expenses. In re Mellor’s Estate, 
133 A. 29, 286 Pa. 149. Contra Ford’s 
Estate, 5 Pa.Dist.&Co. 523. 

88s. State v. Probate Court of St. 
Louis County, 164 N.W. 365, 138 Minn. 
107, L.R.A.1918A 766; Matter of Edg- 
erton, 54 N.Y.S. 700, 35 App.Div. 125 
{aff 52 N.E. 1124, 158 N.Y. 671]; In re 
Kreeger’s Estate, 121 A. 109, 277 Pa. 
326, 28 A.L.R. 669 [aff 2 Pa.Dist.&Co. 
251]. Contra King’s Estate, 2 Pa.Dist. 
&Co. 254 note. 

g9. In re Gilchrist’s Estate, (N.J.) 
128 A. 876; Matter of Edgerton, 54 
N.Y.S. 700, 35 App.Div. 125 [aff 52 
N.E. 1124, 158 N.Y. 671]; In're Liss’ 
Estate, 78 N.Y.S. 969, 39 Mise. 123; 
In re Vinot’s Estate, 7 N.Y.S. 517; 
In re Dingee, 14 Pa.Dist. 225, 31 Pa. 
Co. 398; Middleton’s Estate, 13 Pa. 
Dist. 811; In re Fleck, 35 Pittsb.Leg. 
APP GSEY Weak 

90. Zipper v. McCutcheon, 153 A. 
101, 9 N.J.Misc. 164. 

91. Matter of McAvoy, 98 N.Y.S. 
437, 112 App.Div. 377; Matter of 
Black, 5 N.Y.S. 452, 1 Connoly Surr. 
477. 

92. In re Bannon’s Estate, 228 N. 
Yes. 651; 134 Mise: (778. 

93. Cal.—In re Miller’s Estate, 195 
P. 413, 184 Cal. 674, 16 A.L.R. 694. 

Conn.—Hopkins’ Appeal, 60 A. 657, 
77 Conn. 644. 


Minn,.—State v. Probate Court of 
St. Louis County, 164 N.W. 865, 138 
Minn. 107, L.R.A.1918A 766; State v. 
Hennepin County Prob. Ct., 112 N.W. 
878, 101 Minn. 485. 

N.Y.—In re Gihon, 62 N.E. 561, 169 
N.Y. 443; Matter of Westurn, 46 N.E. 
315, 152 N.Y. 93; Matter of Dimon, 
81 N.Y.S. 428, 82 App.Div. 107; Matter 
of Gould, 46 N.Y.S. 506, 19 App.Div. 
852 [mod on other grounds 51 N.E. 
287, 156 N.Y. 423]; In re Browning’s 
Estate, 158 N.Y.S. 655, 95 Misc. 459; 
In re Bell’s Estate, 158 N.Y.S. 142, 
94 Misc. 552; In re Granfield’s Estate, 
140 N.Y.S. 922, 79 Mise. 374, 10 Mills 
105; Matter of Rothschild, 118 N.Y.S. 
654, 63 Misc. 615, 7 Mills 204; Matter 
of Purdy, 53 N.Y.S. 735, 24 Misc. 301, 
2 Gibb.Surr. 527; In re Kent’s Estate, 
186 N.Y.S. 669. Compare Matter of 
Ludlow, 25 N.Y.S. 989, 4 Misc. 594 
(holding that, under an early statute, 
the appraiser was without authority 
to make the deduction, but indicating 
that the surrogate might allow it on 
appeal). 

Pa.—In re Kreeger’s Estate, 121 A. 
109, 277 Pa. 326, 28 A.L.R. 669; In 
re Miller, 37 A. 1000,.182 Pa. 157; Dal- 
rymple’s HEst., 31 Pa.Co. 177; Cullen’s 
Estate, 8 Pa.Co. 234. 2 

Tenn.—Shelton vy. Campbell, 72 S. 
W. 112, 109 Tenn. 690. 

Wis.—In re Week’s Estate, 172 N. 
W. 732, 169 Wis. 316. 

See Callahan v. Woodbridge, 51 N. 
E. 176, 171 Mass. 595 (the expenses of 
administration are to be deducted for 
the purpose of determining on what 
amount the tax is to be computed, but 
not for the purpose of determining 
whether the estate is taxable), 

“The expenses of the administra- 
tion of the estate of a deceased person 
are proper to be deducted in ascer- 
taining the value of the estate for the 
purposes of taxation under the in- 
heritance tax law. . The ex- 
penses of administration are imposed 
as a matter of law, and are caused by 
the use of the legal machinery pro- 
vided by the state to wind up the 
affairs of deceased persons, and can- 
not ordinarily be avoided; hence it 
is just that they should be deducted 
from the valuation of the estate.” 
State v. Hennepin County Prob. Ct., 
112 N.W. 878, 101 Minn. 485, 487. 

[a] Even in absence of express 
statutory provision for deduction of 
such expenses, nevertheless the de- 
duction should be made (1) where the 
plain purpose of the statute imposing 
the tax is that the clear market value 
of the beneficial interest transferred 
shall be its net clear value (In re 
Miller’s Estate, 195 P. 413, 184 Cal. 


construed by county courts and ad- 
ministrative officers, with acquies- 
eence of the legislature, to allow the 
deduction (In re Week’s Estate, 172 
N.W. 732, 169 Wis. 316). 

[b] Rule applied to: (1) Expendi- 
tures of the executor in proceedings to 
secure a proper assessment of the 
federal estate tax. In re Benson’s Hs- 
tate, 198 N.Y.S. 663, 120 Mise. 136. (2) 
Legal fees of counsel. In re Taylor’s 
Estate, 200 N.Y.S. 321, 121 Mise. 51. 
(3) Fees for experts employed by the 
administrator to appraise the estate. 
Bank of Commerce & Trust Co, v. Mc- 
Lemore, 35 S.W.(2d) 31, 162 Tenn. 137. 
(4) The difference between the ap- 
praised value of property and the 
proceeds of its sale under order of 
court at a price lower than the ap- 
praised value. In re Ferguson’s Es- 
tate, 194 P. 771, 1138 Wash. 598, 13 A.L. 
R, 122. (5) Expense of conducting 
deceased’s store during administra- 
tion. In re Austin’s Estate, 261 P. 
130, 37 Wyo. 313. 

94. In re Flurscheim’s Estate, 176 
N.Y.S. 694, 107 Mise. 470 (seventy-five 
thousand dollars for a counsel fee, 
where the administration of the estate 
is not difficult). 

[a] Reduction.—Where one thou- 
sand dollars was claimed for admin- 
istration purposes, but such expenses 
were not itemized, no evidence con- 
cerning them was submitted, and the 
gross estate consisted of only one par- 
cel of improved realty, the equity in 
which was appraised at ten thousand 
dollars, the appraiser was justified in 
reducing the amount to be deducted 
for administration expenses to seven 
hundred dollars. In re Ginevrini’s Es- 
tate, 252 N.Y.S. 231, 141 Misc. 91. 


95. See cases infra this note; and 
note 96. 
[a] Upkeep of devised real estate. 


—An expenditure by the executor for 
the upkeep of devised real estate is 
not to be deducted, it not being a 
necessary expense of administration 
nor an obligation of decedent or the 
estate, but rather an obligation of, 
and charge against, the devisees. 
People vy. Palmer’s Hstate, 139 P. 554, 
25 Colo.App. 450. 

[b] Sale of real estate under dis- 
cretionary power.—Where a will gave 
to executors merely a discretionary 
power of sale of real estate, the nec- 
essary expenses of converting the 
real estate into cash will not be de- 
ducted in making an appraisal to fix 
a transfer tax. —In re Elting’s Estate, 
140 N.Y.S. 238, 78 Misc. 692, 10 Mills 4. 

96. In re Sherman’s Estate, 166 N. 
Y.S. 19, 179 App.Div. 497 [aff 118 N.E. 
1078, 222 N.Y. 540]. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 2592-2596] 


apply to expenditures by beneficiaries in obtaining 
the aid of counsel.®? Where, under the statutes of 
the particular jurisdiction, gifts by will to charities 
are in part invalid because exceeding one halt of 
the estate, the expenses of administration are to be 
deducted after, and not before, the division of the 
estate into two equal parts.°§ 

[§ 2593] (2) Expenses of Litigation. The. ex- 
penses of administration which are to be deducted 
in determining the value! of the estate subject to an 
inheritance tax®® include the costs and expenses of 
litigation ineurred by the personal representative of 
the estate in the due course of administration, as 
in defending’ a contest,? or obtaining a judicial con- 
struction® of the will, or in enforeing or collecting 
claims in favor of,‘ or resisting claims against,® the 
estate. However, the expenses of litigation among 
distributees over their respective interests should 
not be deducted;® and the heirs are not entitled to 
have the expense of litigation to set aside a will, in 
which they were successful, deducted from the estate 
for the purpose of fixing their taxable interests 
therein.’ 

[§ 2594] (8) Executors’ or Administrators’ Fees 
or Commissions. The proper fees or commissions of 
the personal representatives® are administration ex- 
penses? and are to be deducted in determining the 
value of the estate for inheritance tax purposes.?° 
Under some,'! although not other,!? statutes, this 


is true even though the executors receive legacies 
97. Lines’ Estate, 26 A. 728, 155 )Gibb.Surr. 220; 
Pa. 378. 186 N.Y.S. 669; 
98. In re Carnegie’s Estate, 196] Estate, 
N.Y.S. 502, 203 App.Div. 91 [aff 191 


N.Y.S. 753, 117 Misc. 806, and aff 142 | Misc. 
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In re Kent’s Estate, 
In re Weatherbee’s 
PST NoY.S92652. 
re Smith’s Estate, 240 N.Y.S. 405, 136 20. 
335 (holding otherwise as to 


[61 C.J.] 1705 


exceeding the amount of reasonable or statutory fees 
or commissions, 

Commissions on real estate sales may be deducted 
where such sales are authorized and necessary,!? but 
not where there is a mere power of sale which has 
not been exercised'* and it does not appear that 
the executors intended to sell‘® or that a sale is 
necessary.'® 

[§ 2595] (4) Trustees’ Commissions. Under some 
statutes’? and the construction placed thereon, the 
commissions of testamentary or other trustees of a 
decedent’s property are to be deducted in ascertain- 
ing value for inheritance .tax purposes,!® at least 
where the duties of executors and trustees are dis- 
tinct and separate,’® but not where the testator did 
not intend that the duties of his executors and trus- 
tees should be separated,?° and obviously not where 
there is no trust.21. In the absence of a statutory 
provision on the subject, trustees’ commissions are 
not to be dedueted.?? 

[§ 2596] (5) Broker’s Commissions. Brokerage 
commissions for a sale of real property may and 
should be deducted as an expense of administration 
where a sale is necessary?* and the expenditure for 
broker’s commissions is reasonably required ;7? but it 
is otherwise where the real property in question 
passed immediately and directly under the will to 
persons named therein and the executors had noth- 
ing to do with it,?® or where it is sought merely to 


value of the life estate). Contra Mat- 
ter of Becker, 57 N.Y.S. 940, 26 Mise. 
635, 1 Mills Surr. 36. : 

In re Vanneck’s Estate, 161 N. 
NGS 38933) 1752 App.Dive s6ocn a lneare 


Compare In 


N.E. 266, 236 N-Y. 517). 

99. See supra § 2592. 

1. Matter of Maresi, 77 N.Y.S. 76, 
74 App.Div. 76. 

2. People v. Upson, 170 N.E. 276, 
338 Ili. 145; Connell v. Crosby, 71 N. 
KE. 350, 210 11). 380; Shelton v. Camp- 
bell, 72 S.W. 112, 109 Tenn. 690. See 
Matter of Gihon, 62 N.E. 561, 169 N.Y. 
443 (disbursements of a temporary 
administrator appointed in proceed- 


’ ings arising on a contest of the pro- 


bate of the will are properly deduct- 


ed). 

fa] Expenses incurred in prepara- 
tion for anticipated contest of the 
will, being properly expenses of ad- 
ministration, should be deducted from 
the estate, in ascertaining its valua- 
tion. In re Reed’s Estate, 162 N.Y.S. 
412, 98 Misc. 102. 

3. Matter of Maresi, 77 N.Y.S. 76, 
74 App.Diy. 76. 

4. Matter of Thomas, 79 N.Y.S. 571, 
39 Misc. 223, 3 Mills 332. 

[a] Cost of foreclosing mortgage. 
—In re Bell’s Estate, 158 N.Y.S. 142, 
94 Mise. 552. 

5. In re Sanford’s Estate, 123 N.Y. 
S. 284, 66 Misc. 395, 7 Mills 395. 

6. In re Sanford’s Estate, supra. 

7. Matter of Westurn, 46 N.E. 315, 
LD 2WN.Y./ 93- 

8. Compensation of personal rep- 
resentatives generally see Executors 
and Administrators §§ 2394-2444, 

. See Executors and Administra- 
tors § 933. 

10. People v. Ballans, 128 N.E. 542, 
294 Ill. 551; In re Hack’s Estate, 147 
A. 860, 103 N.J.Eq. 207, 105 N.J.Eq. 
334; In re Gihon, 62 N.E. 561, 169 N.Y. 
443; Matter of Vanderbilt, 74 N.Y.S. 
450, 68 App.Div. 27 [mod on other 
grounds 75 N.Y.S. 969, 71 App.Div. 611, 
and mod on other grounds 64 N.E. 
782, 172 N.Y. 69]; Matter of Gould, 
46 N.Y.S. 506, 19 App.Div. 352 [mod on 
other grounds 51 N.H. 287, 156 N.Y. 
423]; In re Brooks’ Estate, 197 N.Y.S. 
637, 119 Misc. 738 Jaff 208 N.Y.S. 837]; 
Matter of Van Pelt, 118 N.Y.S. 655, 63 
Mise. 616, 7 Mills 206; Matter of Ken- 
nedy, 46 N.Y.S. 906, 20 Misc. 531, 2 


commissions on specific legacies). 

11. In re Bolton’s Estate, 200 N.Y. 
S. 325, 121 Mise. 51; In re O’Donohue’s 
Estate, 181 N.Y.S. 911, 115 Misc. 697? 
age Wiemann’s Estate, 179 N.Y.S. 
190. 

12. In re Waldron’s Estate, 267 P. 
191, 84 Colo. 1. : 

13. In re Wittmann’s Estate, 182 
N.Y.S.) 535, 112 Mise. 168. 

14. In re Seiss’ Estate, 197 N.Y.S. 
511, 119 Mise. 521; In re Steele’s Es- 
tate, 162 N.Y.S. 718, 98 Misc. 180; In 
re Browning’s Estate, 158 N.Y.S. 655, 
95 Misc. 459. 

15. In re Crain’s Estate, 164 N.Y.S. 
751, 98 Misc. 496. 

16. In re Crain’s Estate, supra; In 
re Browning’s Estate, 158 N.Y.S. 655, 
95 Misc. 459. ; 

17. See statutory provisions. 

18. In re Christie’s Estate, 101 A. 
64, 87 N.J.Eq. 303; Matter of Gihon, 
62 N.E. 561, 169 N.Y. 448; In re Rade’s 
Estate, 237 N.Y.S..102, 1385 Misc. 256; 
In re Jackson’s Estate, 211 N.Y.S. 
537, 125 Mise. 787; In re Garcia’s Es- 
tate, 167 N.Y.S. 168, 101 Misc. 387 
[mod on other grounds 170 N.Y.S. 980, 
183 App.Div. 712]; In re Cadwala- 
der’s Estate, 160 N.Y.S. 523, 96 Misc. 
407; In re Howard’s Bstate, 157 N.Y. 
S. 1114, 94 Misc. 560. See In re Bois- 
sevain’s Estate, 243 N.Y.S. 121, 122, 
137 Misc. 80 (‘‘while trustees’ commis- 
sions are a proper deduction from the 
principal of the trust for the purpose 
of, taxation ". there is no au- 
thority for deducting trustees’ com- 
missions for receiving and paying 
over income to life tenants or annui- 
tants’). 

19. In re Keen’s Estate, 237 N.Y.S. 
628, 135 Misc. 485; In re Nichols’ Es- 
tate, 198 N.Y.S. 896, 120 Misc. 228. 
See In re Vanneck’s Estate, 161 N.Y.S. 
893, 175 App.Div. 363 (declaring that, 
as to one of the trusts created by 
the will in question, trust and execu- 
torial duties are to be separately per- 
formed and trustees’ commissions are 
to be deducted from the value of the 
estate in remainder but not from the 


Collard’s Estate, 161 N.Y.S. 455. 

21. In re Wittmann’s Estate, 182 
N.Y.S. 535, 112 Mise. 168. 

[a] Life estate with remainder 
over.—Where decedent’s will creates 
no trust but simply gives a legal life 
estate, with remainder over, trustees’ 
commissions are not deductible in fix- 
ing the value of the estate for trans- 
fer tax purposes. In re Wittmann’s 
Estate, 182 N.Y.S. 535, 112 Misc. 168. 

22. State v. Hennepin County Prob. 
Ct., 112 N.W. 878, 101 Minn. 485. 

[a] Lack of reason for deduction. 
—‘‘The compensation of a trustee, 
earned, not in the administration of 
the estate, but in the management 
thereof for the benefit of the legatees 
or devisees, does not come properly 
within the class or reason for exempt- 
ing administration expenses. The 
trustee is authorized by the will to 
manage and control the estate in the 
ordinary manner of conducting trusts, 
and, if deemed prudent within his 
opinion, to continue the business 
theretofore carried on by the testator. 
Services rendered in that behalf have 
no reference to closing the estate for 
the purpose of a distribution thereof 
to those entitled to it, and are not 
required or essential to the perfec- 
tion of the rights of the heirs or lega- 
teesi- *.4F os SIRUStS UY. 2). 0r a! Ofe phe 
character of that here before the 
court, are created for the benefit of 
those to whom the property ultimate- 
ly passes, are of voluntary creation, 
and intended for the preservation of 
the estate. No sound reason is given 
to support the contention that such 
expenses should be taken into consid- 
eration in fixing the value of the es- 
tate for the purpose of this tax.” 
State v. Hennepin County Prob. Ct., 
A12 N.W. 878, 101 Minn. 485, 487, 

23. In re Rothschild’s Hstate, 118 
N.Y.S. 654, 63 Mise. 615, 7 Mills 204; 
In re Ottman’s Bstate, 166 N.Y.S. 
1078. 

24. In re Shields’ Estate, 124 N.Y, 
S. 1008, 68 Misc. 264, 7 Mills 538. 

25. In re Taylor’s Estate, 200 N. 
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fix the value of the property.?® 


[§ 2597] c. Debts and Claims against Estate—(1) 
In General. In determining the taxable value of an 
entire estate or of a residuary estate, all valid and 
genuine debts due from decedent should be deduct- 
The rule may apply to debts which have not 
been proved, established,?* or allowed?® in admin- 
istration proceedings, or even where formal admin- 
istration proceedings have been dispensed with by 
agreement ;*° and where a claim against the estate 
has been allowed, the allowance is not conclusive in 
It has been both af- 
firmed®? and denied®* that the rule applies to debts 
barred by the statute of limitations where the bar 
of the statute is waived or not interposed. 

Debts secured by mortgage on real property. Ow- 
ing to a difference in the statutory provisions of 
different jurisdictions as to the property of a dece- 
dent from which a debt secured by a mortgage, on 
real property primarily is to be paid,** it has been 
held in some jurisdictions that, for inheritance tax 
purposes, a debt so secured is to be deducted from 


ed.?? 


inheritance tax proceedings.*+ 


Y.S. 321, 121 Mise. 7 [aff 204 N.Y.S. 


367, 209 App.Div. 299 (aff 147 N.E. 
204, 239 N.Y. 582)]. 


26. Hstate of Dobbie, 27 OhioN.P. 
N.S. 333. 
27. 11l—People vy. Upson, 170 N.E. 


276, 338 Ill. 145; Connell vy. Crosby, 71 
~ N.E. 350, 210 Ill. 380. 

La.—May’s Succession, 45 So. 551, 
120 La. 692; Levy’s Suceession, 39 So. 
37, 115 La. 877, 8 L.R.A.N.S. 1180 [aff 
OT Mo Cte el 4.) 203 SUS p43, (ok) te. Ws 
310]; Succession of Downey, 124 So. 
843, 12 La.App. 2. 

N.Y.—In re Hazard’s Estate, 126 N. 
BE. 345, 228 N.Y. 26; Matter of West- 
urn, 46 N.E. 315, 152 N.Y. 93; In re 
Vanderbilt’s Hstate, 175 N.Y.S. 863, 
187 App.Div. 716 [rev 172 N.Y.S. 62, 
104 Mise. 511, and aff 126 N.E. 924, 228 
N.Y. 517]; Matter of King, 76 N.Y.S. 
220, 71 App.Div. 581 [aff 64 N.H. 1122, 
172 N.Y. 616]; In re Smith’s BEstate, 
243 N.Y.S. 232, 187 Mise. 107; Ini re 
Barly’s Hstate, 182° N-Y:S. 537,' 112 
Mise. 54 [aff 185 N.Y.S. 926, 195 App. 
Div. 889]; In re Sielcken’s Hstate, 178 
NYS. ‘364; “109 Mise. 2055) dine re 
Browning’s Estate, 158 N.Y.S. 655, 95 
Mise. 459; Matter of Campbell, 100 
N.Y.S. 637, 50 Mise. 485, 5 Mills 414; 
Matter of Burden, 95 N.Y.S. 972, 47 
Mise. 329, 5 Mills 1; Matter of Mor- 
gan, 74 N.Y.S. (478, 386: Mise, 7538, 2 
Mills 440. See Matter of Millward, 27 
N.Y.S. 286, 6 Mise. 425, 1 Pow.Surr. 
586 (the deduction may be allowed by 
the surrogate, but not by the apprais- 


er). 

Pa.—In re Camp’s Hstate, 148 A. 
496, 298 Pa. 405; Commonwealth’s 
Appeal, 17 A. 1094, 127 Pa. 435; To- 
bin’s Est., 41 Pa.Co.. 433. But see 
Borie’s Estate, 13 Pa.Dist.&Co. 355 
(debts not deducted in making the 
original appraisal and assessment 
may not be deducted on appraisal of 
an after-discovered asset unless they 
relate solely and exclusively to the 
res of such asset). 

Tenn.—Memphis Trust Co. vy. Speed, 
88 S.W. 321,°114 Tenn. 677; Shelton 
Manca 72 S.W. 112, 109 Tenn. 

N.B.—Receiver-Gen. y. Hayward, 35 
N.B. 453. 

[a] Actual debt.—(1) “The Inher- 
itance Tax Act (Stats. 1913, p 1066) 
is quite convincing to the point that 
a debt of which the act takes notice 
is\one which has actual existence, 
and it does not attempt to artificially 
create a debt where in fact none ex+ 
ists.” In re Parrott’s Estate, 248 \.P. 
248, 199 Cal. 107, 112. (2) Where a 
comaker of a joint and several note 
paid his one half of the debt, the dis- 
charged portion cannot be treated as 


— 
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the personal property of the estate,?° while in other 


fer tax.*! 


an unsatisfied obligation of the de- 
ceased comaker. In re Parrott’s Hs- 
tate, supra. 

[b] WParol evidence is admissible 
for the purpose of showing the debts 
of the estate to be deducted. Succes- 
sion of Downey, 124 So. 848, 12 La. 
App. 2. 

[c] Debts held not sufficiently 
proved as debts of decedent.—Matter 
of Havemeyer, 66 N.Y.S. 722, 32 Mise. 
416, 1 Mills 608. 

[d] Debt of third person.—The es- 
tate of decedent is not entitled to a 
deduction in the tax for debts paid 
of another person, In re Taylor, 8 
Exch. 384. 

28. In re Westurn, 46 N.B. 315, 152 
N.Y. 93; In re Lambrecht’s Estate, 
192 P. 4018,112 Wash. 645. 

[a] Form of claim presented 
against the estate is immaterial. 
People v. Lefens’ Estate, 109 N.E. 965, 
269 Ti. 47-2. x 

29. People v. Tatge, 108 N.H. 748, 
267 Ill. 634. 

30. In re Lambrecht’s Hstate, 192 
P. 1018, 112 Wash. 645. 

31. In re Parrott’s Estate, 248 P. 
248, 199 Cal. 107. 

10; Ra wWwist, 


32. McKee’s Estate, 
538, 25 Pa.Co. 589. 

33. In re Walker’s Estate, (Minn.) 
238 N.W. 58, 76 A.L.R. 1450. 


34. See Descent and Distribution § 
ae Executors and Administrators § 

35. In re Fox, 124 N.W. 60, 159 
Mich. 420 [rey reh 117 N.W. 558, 154 
Mich. 5]. 

36. McCurdy v. McCurdy, 83 N.E. 


881, 197 Mass. 248, 16 L.R.A.N.S. 329% 
14 Ann.Cas. 859; State v. Probate 
Court of Ramsey County, 176 N.W. 
493, 145 Minn. 155; Matter of Maresi, 
77 N.Y.S. 76, 74 App:.Div. 76; Matter 
of Offerman, 48 N-Y.S. 993, 25 App. 
Div. 94; Matter of Sutton, 38 N.Y.S. 
277, 3 App.Div. 208 [aff 44 N.E. 1128, 
149 N.Y. 618]; Matter. of Livingston, 
37 N.Y.S. 463, 1 App.Div. 568; Matter 
of De Graaf, 53 N.Y.S. 591, 24 Misc. 
147;, Matter of Berry, 51.N.Y.S. 1132, 
23 Mise. 230; Matter.of Kene, 29 N.Y. 
5. 1078, 8 Mise. 102, 

37. In re Hawley’s Estate, 63 A. 
1021, 214 Pa. 525, 6 Ann.Cas. 572; In 
re Kerr’s Hstate, 28 A. 354, 159 Pa, 
512; In re Pepper’s Hstate, 28 A. 353, 
159 Pa. 508. Contra Small’s Appeal, 
Ao As 235. Ub Ii Pa De a4 

38. In re Waldron’s Hstate, 267 P. 
191, 84 Colo. 1; People v. Upson, 170 
N.E. 276, 338 Ill. 145; In re Wells, 
120 N.W. 718, 142 Iowa’ 255; Matter 
of Wormser, 64 N.Y.S. 897, 51 App. 
Div. 441; In re Supple’s Estate, 187 
N.Y.S. 560, 115 Mise. 735; In re Reed’s 


[§ 2600] (2) Federal Estate Tax.*? 
federal estate tax may** be deducted, or whether it 


jurisdictions it has been held that the debt is to be 
deducted only fromthe real property mortgaged, 
and not from the personal estate.®® : 

{§ 2598] (2) Payments in Compromise of Litiga- 
tion. Except in some jurisdictions,*?’ the amount of 
a payment by the personal representative or by 
heirs, distributees, devisees, or legatees in compro- 
mise of actual or threatened litigation is not to be 
deducted from the estate in computing its value for 
inheritance tax purposes.?® . 

[§ 2599] a. Taxes—(1) In General. General 
state or municipal taxes on the property of decedent 
are to be deducted where they were assessed and 
due before,?® but not where they were not due and 
payable at the time of,*° his death. The federal tax 
imposed on the income of decedent for the portion 
of the year prior to his death must be dedueted from 
his gross estate in fixing a state inheritance or trans- 


Whether a 


Estate, 162 N.Y.S. 412, 98 Misc. 102; 
Matter of Marks, 82 N.Y.S. 808, 40 
Mise. 507, 3 Mills 526; In re Stock- 
well’s Hstate, 158 N.Y.S. 320. 

39. People v. Ballans, 128 N.E. 
542, 294 Ill. 551; Matter of Brundage, 


52 N.Y.S. 362, 31 App.Div. 348; In re 
Brooks’, Estate, 197 N.Y.S. 637, 119 
Mise, 738 [aff 208 N.Y.S. 837]; Mat- 


ter of Hoffman,. 85 N.Y.S. 1082, 42 
Mise. 90, 4 Mills 111; Matter of Liss, 
ese oe 969, 39 Misc. 123, 3 Mills 

40. In re Freund’s Estate, 128 N. 
Y.S. 48, 1438 App.Div. 335 [aff 95 N.E. 
1129, 202 N.Y. 556]; Matter of Maresi, 
77 N.Y.S. 76, 74 App.Div. 76; In re 
Fitzgerald’s Estate, 241 N.Y.S. 766, 
136 Misc. 690. 5 

41. In re Sanford’s Estate, 175 N. 
W. 506, 188 Iowa 833; In re Hazard’s 
Estate, 126-N.E. 345, 228 N.Y. 26. 

42. Apportionment of federal es- 
tate tax see Internal Revenue § 108. 

43. Colo.—People y. Bemis, 189 P. 
32, 68 Colo. 48. 

Conn.—Corbin v. Townshend, 103 
A. 647, 92 Conn. 501. 

Ill.—People v. McCormick, 158 N.BH. 
861, 327 Ill. 547; People v. Northern 
Trust Co., 124 N.E. 662, 289 Ill. 475, 7 
A.L.R. 709; People y. Pasfield, 120 N. 
E. 286, 284 Ill. 450; : 

Ind.—State v. First Calumet Trust 
& Savings Bank of! Hast Chicago, 125 
N.E. 200, 71 Ind.App. 467. 

Kan.—Jones v. Bowman, 234 P. 953, 
118 Kan. 343. } 

Ky.—Bingham’s Adm’r v. Common- 
wealth, 244 S.W. 781, 196 Ky. 318. 

Mass.—Cabot v.' Commissioner of 
Corporations and Taxation, 166 N.E. 
852, 267 Mass. 338, 64 A.L.R. 1277; 
First Nat. Bank of Boston v. Commis- 
sioner of Corporations and Taxation, 
154 N.E. 844, 258 Mass. 253; Old Col- 
ony Trust Co. y. Burrell, 131 N.E. 321; 
238 Mass. 544, 16 A.L.R. 689; Hooper 
v. Bradford, 59 N.H. 678, 178 Mass. 95; 
Hooper v. Shaw, 57 N.E. 361, 176 Mass. 

Minn.—State v. Probate Court of 
Hennepin County, 166 N.W. 125, 139 
Minn. 210. 

N.H.—Williams y. State, 125 A. 661, 
81, N.H. 341, 39 A.L.R: 490. 

N.J.—MacMiller y. Bugbee, 115 A. 
341, 96 N.J.Law 324; Bugbee v. Roe- 
bling, 111 A. 29, 94. N.J.Law 438: In 
re Russell’s Hstate, 146 A. 361, 104 N. 
J.Hq. 578; In re Kountze’s Estate, 115 
A, 93, 93 N.J.Hq. 143; In re Roebling’s 
Estate, 104 A. 295, 89 N.J.Bq. 163 [ap- 
peal dism 108 A. 359, 91 N.J.Hq. 72, 
and foll Appeal of Tyler, 104 A. 298, 
89 N.J.Ea. 170]. 

N.C.—Hagood Ve Povehton, 143 S. 


EH. 841, 195 N.C. 


ST 


For later cases, developments and changes in the law see Annotations, same title and section number, ~ 
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§§ 2600-2603] 


may not*4 be deducted in computing the amount of 
the estate which is subject to a state inheritance tax 
depends upon the terms of the particular state stat- 


ute involved. 
[§ 2601] (3) State Inheritance 


praising values, no deduction is to be made on :ac- 
count of inheritance taxes imposed by the domestic 
state in reference to the estate in question.t® How- 
ever, it may be otherwise as to inheritance taxes im- 
posed by a foreign state,*® or by the domestie state 
with reference to a preceding estate, and which de- 
cedent should have, but did not, pay;47 and what- 
ever inheritance taxes were prematurely paid before 
the transferor’s death must be deducted from the 
amount of the taxes accruing on his death.4$ 

[§ 2602] e. Dower Interest of Widow. Where the 
widow of decedent is entitled to a dower interest, 


Ohio.—Tax Commission y. Lamp- 
recht, 140 N.E. 333, 107 OhioSt. 535, 
31 A.L.R. 985. 

Or.—In re Perkins’ Estate, 236 P. 
1064, 115 Or. 178; In re Inman’s Es- 
A tae P. 615, 101-Or. 182, 16 A.L.R. 


$.C.—Beidler v. South Carolina Tax 
Commission, 160 S.E. 264 [rev in part 
on other grounds 51 S.Ct. 54, 282 U.S. 
1, 75 L.Ed. 131]; Simmons v. South 
Carolina Tax Commission, 132 S.E. 37, 
134 S.C. 261. 

Wyo.—In re Young’s Estate, 239 P. 
286, 33 Wyo. 317. 

[a] Reasons for deduction are 
that: (1) It would be unjust to re- 
quire the recipient or transferee to 
pay a state tax on the amount ofa 
federal tax or on something which he 
does not actually receive or enjoy. 
Bingham’s Adm’r vy. Commonwealth, 
244 S.W. 781, 196 Ky. 318. (2) The 
state law contemplates an assessment 
of the state tax on the net beneficial 


~ interest which the recipient actually 


receives, rather than the interest 
which theoretically and technically 
may have been passed under the will 
or gift of decedent, but which before 
it beneficially reached the transferee 
was lessened by the-federal tax on the 
transaction. Bingham’s Adm’r . vy. 
Commonwealth, supra. (3) ‘The leg- 
islature intended that the state tax 
is to be imposed on the shares actual- 
ly transmitted to_ the beneficiaries 
rather than upon the right to trans- 
fer or upon the estate the decedent 
leaves. There can be no distribution 
of an estate until the levy made by 
the United States is paid. <A dis- 
tributee never acquires any interest 
in that part of the estate, in no sense 
‘does it pass to him, and he is only 
required to pay a tax on the share 
he receives. We find nothing in the 
act implying that he is to pay a tax 
on property to which he does not suc- 
ceed and which can never pass to 
him.” Jones v. Bowman, 234 P. 953, 
118 Kan. 343, 346. (4) The federal 
tax is an expense arising by operation 
of law and payable out of the estate; 
hence, it is an administration expense 
to be deducted. Corbin v. Townshend, 
103 A. 647, 92 Conn. 501. 

[b] Diversity of views explained. 
—‘‘It is evident from an examination 
of the authorities that the differences 
of views arise in part from differ- 
ences in the. statutes imposing the 
tax, and in some cases the diversity 
is based on the theory that the tax 
was levied on the right to transfer 
instead of the right to receive. Where 
statutes are interpreted as providing 
for a tax upon the whole estate of 
the decedent or the right of trans- 


. mission, the courts in most cases have 


hela that the federal estate tax is 
not to be deducted; while statutes 
construed as a tax upon the right to 
receive distributive shares generally 


shave been held to impose the tax upon 


the amounts actually received by the 
beneficiaries.” Jones v. Bowman, 234 
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the value of such interest is to be deducted in valu- 
Ing decedent’s estate for inheritance tax purposes ;*® 
but, of course, the rule does not apply where there 


1s no dower,°° as where decedent owned no real prop- 


Taxes. In ap- 


P. 953, 118 Kan: 343, 347. 

44 Towa.—In re Sandford’s Es- 
tate, 175 N.W. 506, 188 Iowa 833. 

La.—Succession of Gheens, 88 So. 
253, 148 La. 1017, 16 A.L.R. 685. 

Mich.—In re Fish’s Estate, 189 N. 
W. 177, 219 Mich. 369. 

N.Y.—In re Gihon, 62 N.E. 561, 169 
N.Y. 443; In re Taylor’s Estate, 204 
N.Y.S. 367, 209 App.Div. 299 [aff 200 
N.Y.S. 321, 121 Mise. 7 (aff 147 N.E. 
204, 239 N.Y. 582)]; In re Nesbitt’s 
Estate, 198 N.Y.S. 451, 204 App.Div. 
504 [aff 143 N.E. 729,°287 N.Y. 527]; 
In re Carnegie’s Estate, 196 N.Y.S. 
502, 203 App.Div. 91 [aff 7191 N.Y.S. 
753, 117 Misc. 806, and aff 142 N.E. 
266, 236 N.Y. 517]; In re Sherman’s 
Estate, 166 N.Y.S. 19, 179 App.Div. 
497 [aff 118 N.E. 1078, 222 N.Y. 540]; 
In re Bierstadt’s Estate, 166 N.Y.S. 
168, 178 App.Div. 886 [aff 163 N.Y.S. 
1104, 99 Misc. 457]; Matter of Van- 
derbilt, 75 N.Y.S. 969, 71 App.Div. 611 
[mod on other grounds 64 N.E. 782, 
172 N.Y. 69]; In re Harkness’ Hstate, 
234 N.Y.S. 297, 184 Misc. 203 [aff 228 
N.Y.S. 811, 223 App.Div. 880, appeal 
dism 168 N.E. 413, 251 N.Y. 524]; In 
re Nichols’ Estate, 198 N.Y.S. 896, 120 
Mise. 228; In re Benson’s Hstate, 198 
N.Y.S. 663, 120 Mise. 136; In re Can- 
da’s Estate, 185 N.Y.S. 9038, 114 Misc. 
161 [rev on other grounds 189 N.Y.S. 
917; 197 App.Div. 597]; In re Witt- 
mann’s Estate, 182 N.Y.S. 535, 112 
Misc. 168; Matter of Curtis, 64 N.Y.S. 
574, 31 Misc. 88, 1 Mills 515; Matter 
of Irish, 60 N.Y.S. 30, 28 Misc. 647, 
1 Mills 241; Matter of Becker, 57 N. 
Y.S. 940, 26 Misc. 633, 1 Mills 34. 

R.I.—Hazard y. Bliss, 118 A. 469, 
43 (RA, 431) 237 AU. RL1826. 

Wash.—In re Sherwood’s Estate, 
211 P. 734, 122 Wash. 648. 

Wis.—In re Week’s Estate, 172 N. 
W. 732, 169° Wis. 316. 

[a] In California (1) it was for- 
merly held that a deduction should 
be made (In re Miller’s Hstate, 195 P. 
413, 184 Cal. 674, 16 A.L.R. 694), (2) 
but a subsequent statute expressly 


prohibiting a deduction shows on its| 
face an intention to change the policy| 


of the state in this regard (In re Wat- 
kinson’s Hstate, 217 P. 1073, 191 Cal. 
591 [aff sub nom. Stebbins v. Riley, 
45 S.Ct. 424, 268 U.S. 137, 69 L.Ed. 
884, 44 A.L.R. 1454]). 

[b] In Pennsylvania (1) Act June 
20, 1919 (P. L. p 521), expressly pro- 
hibiting a deduction, has been given 
effect. Frick v. Commonwealth of 
Pennsylvania,’ 45 S.Ct. 603, 268 U.S. 
473, 69 L.Ed. 1058, 42 A.L.R. 316 [rev 
121 A. 35, 277 Pa. 242]; In re Kirk- 
patrick’s Estate, 119 A. 269, 275. Pa. 
271. (2) The prior Act of May 6, 1887 
(P. L. p 79) was construed to require 
a deduction. In re Knight’s Estate, 
104 A. 765, 261 Pa. 537; In re Keister’s 
Estate, 70 Pa.Super. 484. 

[ec] Im Tennessee (1) a former 
statute was construed otherwise 
(Bank of Commerce & Trust Co. v. 


| MeLemore,.35 8.W.(2d) 31, 162 Tenn. 


erty in the state,°! the widow holds real property as 
tenant by the entirety,°? or she takes under the will 
in lieu of dower.®* 

{§ 2603] f. Homestead and Other Exemptions or 
Allowances to Surviving Spouse or Family. 
amount of money or value of property ‘which is al- 
lowed or exempted to the widow or family of dece- 
dent by, or in pursuance of, statute, and does not 
pass by will or the intestate laws,** such as a wid- 
ow’s exemption,®® family allowance,®°® or a family 
homestead, or life estate therein, set over to the 
widow,°’ may and should be deducted from the 
amount on which an inheritance tax is to be com- 


The 


137), (2) but it was expressly repeal- 
ed by a later statute expressly prohib- 
iting a deduction (Acts Extra Sess. 
[1929] ¢@ 29). 

45. People v. McCormick, 158 N.E. 
861, 327 Ill. 547; Matter of Gihon, 62 
N.E. 561, 169 N.Y. -448, 

[a] Deduction from residuary in- 
terest is not permissible, regardless 
of the language of the will. People 
v. McCormick, 158 N.E.. 861, 327 111. 
547; Matter of Swift, 32 N.E. 1096, 
LST NY. 17, 28 ARR CALE 709. 

46. See infra § 2607. 

47. In re Williams’ Estate, 137 P. 
1067, 23 Cal.App. 285. 

[a] Thus, where a testator died, 
devising his estate to his widow, who 
was subject. to an inheritance tax 
which was not paid during her life, 
and she in turn left the property to 
residuary legatees, ‘the amount as- 
sessable against her should be de- 
ducted from the estate subject to tax- 
ation against the residuary legatees. 
In re Williams’ Estate, 137 P. 1067, 
23 Cal.App. 285, 

48. In re Wallace’s Estate, 282 P. 
760, 131 Or. 597 (where one of several 
transferees predeceased the transfer- 
or, and the estate of such transferee 
paid inheritance taxes on the transfer 
before the death of the transferor). 

49. People v. Nelms, 89 N.E. 683, 
241 Tll. 571; In re Kopper’s Estate, 
241 N.Y.S., 91, 135 ~Mises 7285" Inire 
Wetmore’s Hstate, 197 N.Y.S. 508, 119 
Misc. 771 [aff 198 N.Y.S. 956]; In re 
Thompson’s Estate, 147 N.Y.S. 157, 85 
Misc, 291, 12 Mills 35; In re Church’s 
Estate, 142 N.Y.S. 284, 80 Mise. 447, 
10 Mills 254; In re ‘Shields’ Estate, 
3a N.Y.S. 1003, 68 Misc. 264, 7 Mills 
oO * 9 

[a] Rule applies where a bequest 
to the widow is not such as to put 
her te an election between it and dow- 
er... In .re.’ Bloss” *Hkstate,- 166 N.S. 
1005, 100 Mise. 648; In re Browning’s 
Hstate, 158 N.Y.S. 655, 95 Misc. 459. 

50. See infra text and notes 51-53. 

51. In re Hunt’s Estate, 160 N.Y.S. 
1115, 97 Misc. 233. 

52. In re Dunn’s Hstate, 141 N.E. 
915, 236 N.Y. 461. 

53. Arnett v. Bugbee, 119 A. 763, 
98 N.J.Law 416 [aff 122 A. 926, 99 N. 
J.Law 269]; In re Bolton’s Estate, 200 
N.y.S. 325, 221 Mise.151; >In re Tay- 
lor’s Estate, 200 N.Y.S. 321, 121 Mise. 
7 faff 204 N.Y.S. 367, 209 App.Div. 299 
(aff 147 N.H. 204, 239 N.¥. 582)]; In 
re Martinez, 160 N.Y.S. 1121. 

54. See infra text and notes 55- 


Bids 

55. In re Kopper’s Hstate, 241 N.Y. 
S. 91; 135 Mise. 728; In re Bolton’s 
Bstate, 200 N.Y.S. 325, 121 Mise. 51. 

56. In re Ferrel’s Estate, 192 P. 
10, 112 Wash. 231, 11 A.L.R. 820; In 
re Young's Estate, 239 P. 286, 338 Wyo. 
Blobs 

57. In re Eckstrum’s Estate, 198 
N.W. 459, 159 Minn. 231; In re Mur- 
phy’s Estate, 179 N.W. 728,.146 Minn. 
418. , 
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puted. : 

[§ 2604] g. Where Residence or Property of De- 
cedent Was outside State—(1) In General. Where 
the statute is silent on the subject, it is proper to 
allow only loeal deductions in valuing a nonresident 
decedent’s property in the state for inheritance tax 
purposes.°’ Under some statutes, however, deduc- 
tions are to be prorated in the case of a nonresident 
decedent,*®® or at least a proportionate deduction is 
to be made of foreign debts and administration ex- 
penses,®° but under some of these statutes, funeral 
and administration expenses incurred in the state 
and debts due domestic creditors are to be deducted 
in full.61_ Under some statutes, a nonresident dece- 
dent’s real property in the state is to be included 
in the property from the value of which debts and 
expenses are to be deducted wholly or proportionate- 
ly;®? and this is true even though the personal prop- 
erty in the estate is sufficient to pay all debts and 
expenses ;°* but under other statutes the contrary 
is held where the personal property of decedent is 
sufficient to satisfy the indebtedness.®* 

Compensation of executor. While, in a proper 
case, a total or proportionate deduction of commis- 
sions or other compensation of an executor may be 
made in determining the amount of a nonresident’s 
estate which is subject to a transfer or inheritance 
tax,®® obviously this does not apply in respect of 
matters as to which no commissions can or will be 
allowed,®*® such as antecedent gifts made in contem- 
plation of death,®* and, of course, the same deduc- 


TAXATION 


[§§ 2603-2605 


tien should not be allowed twice.*® 

Property specifically bequeathed. Deductions are 
not to be made from the value of a nonresident de- 
cedent’s property in the state which is specifically 
devised or bequeathed,®® passes in kind to the leg- 
atee,’° and is not resorted to for the payment of 
debts or administration expenses.’1 Also, such prop- 
erty is not to be deducted in determining the amount 
of the entire estate of decedent for the purpose of 
applying a ratio.7? 

Where resident decedent leaves tangible personal 
property without state, such property should be 
charged with his debts in the proportion which it 
bears to all of his personalty.7? 

Liability incurred as to property outside state. A 
statute, in force at one time, prohibiting a deduc- 
tion on account of any liability of decedent incurred 
by the acquisition, care, improvement, use, enjoy- 
ment, or disposition of property without the state, 
the transfer of which was not taxable, was given 
effect when applicable;7* but it had a limited appli- 
cation.*® ‘ 

[§ 2605] (2) Taxes—(a) Federal Estate Tax. 
The rule obtaining in some states that a federal es- 
tate tax is not. to be deducted in valuing the estate 
of a decedent for state inheritance tax purposes’® 
is applied notwithstanding decedent left real prop- 
erty in another state,’* or was a nonresident,‘*® and 
the deduction is allowable under the law of his dom- 
icile.?® Likewise, the general rule obtaining in other 
states that a federal estate tax is to be deducted®? 


58. Merchants’ Nat. Bank of Rich-| tate, 161 N.Y.S. 460; In re Baylies’ | 535. } 
mond, Va., v. South Carolina Tax Com-} Estate, 148 N.Y.S. 912. 66. In re Miller’s Estate, 129 A. 
mission, 131 S.E. 142, 133 S.C. 406. 61. In re Colt’s Estate, 211 N.Y.S.j 258, 98 N.J.Eq. 318. 

59. Wieting v. Morrow, 132 N.W.| 541, 125 Misc. 373; In re Brooks’ Es- 67. In re Miller’s Estate, supra. . 
198, 151 Iowa 590; Central Union| tate, 197 N.Y.S. 637, 119 Misc. 738 [aff 68. In re Henry’s Estate, 142 N.E. 
Trust Co. v. State, 202 P. 853, 110 Kan. | 208 N.Y.S. 837]; In re Phelps’ Hstate, | 586, 237 N.Y. 204. 

153; Larson v. MacMiller, 189 P. 579,|193 N.Y.S. 399, 118 Misc. 405; In re 69. In re Kountze’s Estate, 115 A. 
56 Utah 84. But see In re McCad-| Wittmann’s Estate, 182 N.Y.S. 535,] 938, 98 N.J.Eq. 143; In re Fearing’s 


In re Porter’s Estate, 


Estate, 194 N.Y.S. 76, 118 Misc. 595 


don’s Estate, 181 N.Y.S. 584, 111 Misc. 
521 (where no claim is made for a 
“pro rata deduction, the transfer tax 
appraiser cannot be charged with er- 
ror in this respect). 

[a] In New Jersey (1) the inherit- 
ance tax on the transfer of a nonresi- 
dent decedent’s property in the state 
is to be computed according to the 


ratio of such property to his entire; 


estate (see supra § 2590), (2) and de- 
ductions are to be made from both 
members of the proportion (Macmil- 
ler v. Bugbee, 115 A. 341, 96 N.J.Law 
324), (3) or, in other words, “entire 
estate’ means net eState after deduct- 
ing all items deductible in arriving at 
the net or clear value of a decedent’s 
estate for inheritance tax purposes 
generally (Macmiller v. Bugbee, su- 
pra: In re Dellinger’s Estate, 120 A. 
27, 94 N.J.Eq. 409; In re Kountze’s 
Hstate, 115 =A. 93,, 93" IN. J-bg. 143), 
(4) and “‘property located in this 
state” means such property after de- 
ducting the items which, in legal con- 
templation, will diminish it before it 
reaches the hands of the beneficiaries 
(In re Dellinger’s Estate, supra). 
(5) Debts secured by property in the 
state are to be deducted from the 
value of the property in the state 
(Macmiller vy. Bugbee, supra), (6) but 
they are not necessarily the only 
items to be deducted (In re Dellin- 
ger’s Estate, supra). 

60. In re Brooks’ Estate, 197 N.Y. 
Sea, aL19 > Mise. 38 «aft. 208) IN. 
Y.S. 837]; In re Kirtland’s Hstate, 157 
N.Y.S. 378, 94 Misc. 58, 16 Mills 265; 
In re Gale’s Estate, 145 N.Y.S. 301, 83 
Mise. 686, 11 Mills 522; In re Porter’s 
Estate, 124 N.Y.S. 676, 67 Misc. 19, 7 
Mills 443 [aff 132 N.Y.S. 1143, 148 
App.Div. 896]; In re McCartin’s Es- 


tate, 


112 Mise. 168; 
124 N.Y.S. 676, 67 Mise. 19, 7 Mills 
443 [aff 132 N.Y.S. 1143, 148 App.Div. 
896]; In re Baylies’ Estate, 148 N.Y. 
S. 912. Contra In re Cooke’s Estate, 
208 N.Y.S. 528, 124 Misc. 347; In re 
Fearing’s Estate, 194 N.Y.S. 76, 118 
Mise. 595 [aff 199 N.Y.S. 921]; In re 
Ogden’s BHstate, 170 N.Y.S. 630, 103 
Mise. 529. 

[a] Rule applies to indebtedness to 
pledgee of shares of corporate stock. 
In re Hallenbeck’s Estate, 132 N.E. 
131, 231 N.Y. 409; In re Colt’s Estate, 
211 N.Y.S:) 541, 125 Mise. 373; 

62. In re Wilson’s Hstate, 213 N. 
Y.S. 266, 215 App.Div. 202 [aff 154 N. 
E. 614, 243 N.Y. 581]; In-re Nesbitt’s 
Estate, 198 N.Y.S. 451, 204 App.Div. 
504 [aff 143 N.E. 729, 237 N.Y. 527]; 
In re Taylor’s Estate, 200 N.Y.S. 321, 
121 Misc. 7; In re Fearing’s Estate, 
194 N.Y.S. 76, 118 Mise. 595 [aff 199 
N.Y.S. 921]; In re Wittmann’s Estate, 
182 N.Y.S. 535, 112 Misc. 168. 

[a] Debt secured by mortgage on 
real property within the state is to 
be deducted from the value of the real 
property, where decedent was a non- 
resident and the personal property 
left by him is in the state of his res- 
idence. McCurdy vy. McCurdy, 83 N. 
E. 881, 197 Mass. 248, 16 L.R.A.N.S., 
329, 14 Ann.Cas. 859. 

63. In re Wilson’s Estate, 213 N.Y. 
S. 266, 215 App.Div. 202 [aff 154 N.E. 
614, 243 N.Y. 581]. 

64. In re Sanford’s Estate, 133 N. 
W. 870, 90 Neb. 410, 45 L.R.A.N.S, 
228 [rev on other grounds 137 N.W. 
864, 91 Neb. 752, 45 L.R.A.N.S. 236]. 

65. In re Miller’s Estate, 129 A. 
258, 98 N.J.Eq. 318; In re Tyson’s Es- 
184 N.Y.S. 398, 113 Mise. 306; 
In re La Farge’s Estate, 149 N.Y.S. 


[aff 199 .N.Y.S. 921]. 

70. McDougald v. Low, 127 P. 1027, 
164 Cal. 107. 

71. McDougald vy. Low, supra. 

72. In re Kountze’s Estate, 115 A. 
93, 93 N.J.Eq. 1438. 

73. In re Boldt’s Estate, 180 N.Y.S. 
636, 110 Mise. 572. 

74 %In re Kopper’s Estate, 241 N. 
Y.S. 91, 185 Mise. 728; In re Baker’s 
Estate, 200 N.Y.S. 900, 121 Misc. 290. 

75. See cases infra this note. 

[a] Statute did not apply (1) 
where decedent was a nonresident 
(In re Bryan’s Estate, 215 N.Y.S. 315, 
126 Mise. 695) (2) or life tenant (in 
re Matthews’ Estate, 244 N.Y.S. 139, 
136 Mise. 843; In re Smith’s Estate, 
241 N.Y.S. 90). (3) Also, it did not 
apply to an indebtedness secured by 
a pledge of stock of a foreign corpo- 
ration. In re Colt’s Estate, 211 N.Y. 
S. 541, 125 Misc. 373. 

[b] Prior to statute, it was held 
that a resident decedent’s indebted- 
ness secured by a mortgage on real 
property situated in another state 
should be deducted where the testator 
devised the real property in question 
free of indebtedness and directed the 
executors to pay the indebtedness 
out ofthe estate, In re Hunt’s Hs=- 
tate, 160 N.Y.S. 1115, 97 Misc. 233. 

76. See supra § 2600. 

77. In re Sanford’s Hstate, 175 Ni 
W. 506, 188 Iowa 833. 

78. In re Taylor’s Estate, 200 N.Y. 
S. 321, 121 Misc. 51 [aff 204 N.Y.S. 
367, 209 App.Div. 299 (aff 147 N.E. 
204, 239 N.Y. 582)]; In re Wittmann’s 
Estate, 182 N.Y.S. 535, 112 Misc. 168. ' 

79. In re Nesbitt’s Estate, 198 N.Y. 
S. 451, 204 App.Div. 504 [aff 143 N.E. 
TAD pc2 Oi INy ero 2 tls 

80. See supra § 2600. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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is applied in some of such states although a portion 
of decedent’s property lies outside the state;8! but 
in other of such states it is held or declared that the 
deduction is to be ratably divided in the case of a 
nonresident decedent.§2 

[§ 2606] (b) Real Property Taxes of Other 
States. In valuing the estate of a resident decedent 
for inheritance tax purposes, deductions may be 
made of taxes on real property in another state where 
such taxes were due prior to the death of the owner 
or life tenant®* and are collectible either by a sale 
of the property or a personal suit.8¢ On the other 
hand, taxes on such property may not be deducted 
where they were levied after the death of the testa- 
tor.*° Also, they are not to be dedueted where they 
were not due before the death of the owner,’® unless 
they had been levied or assessed®* and had become 
a lien.®§ 

[§ 2607] (c) Transfer or Inheritance Taxes of 
Other States. It has been variously held in differ- 
ent states that, in calculating the value of the prop- 
erty or estate of a decedent for state inheritance or 
succession tax purposes, the amount of a similar tax 
imposed by another state on the transfer of certain 

“property of decedent should®® or should not®® be 
deducted. Taxes necessarily paid in another state 
to obtain a transfer of shares of stock are to be 
deducted.°*? 

[§ 2608] h. Postponement of Deduction. In a 
ease of doubt, the question of deduction may be 
postponed until the doubt is resolved.°? 


81. People v. McCormick, 158 N.E. | N.J.Eq. 303. 


TAX ATION 


[61 C.J.] 1709 

[§ 2609] 7. Proceedings for Ascertainment*—a. 
Nature and Form. The method prescribed by statute 
for ascertaining and assessing the tax is exclusive 
and must be followed.°* Strictly speaking, the as- 
sessment of an inheritance tax does not directly in- 
volve the administration’ of a decedent’s estate,®4 
although, under some statutes, it is made the duty 
of the probate court to make the amount of the in- 
heritance tax a part of the final -decree of distribu- 
tion of the estate.°® ‘It is not against the property 
of decedent,®® nor is it a claim against the estate as 
such,°? but it is against the interest or property right 
which the heir, legatee, devisee, etc., has in the prop- 
erty formerly held by decedent.°® The proceeding 
has been held to be in substance one of an equitable 
nature.®® It has also been held that it is not a suit 
or controversy between the parties,’ nor is it an ad- 
versary proceeding between the state and the per- 
son who owes the tax on the inheritance.? The pro- 
ceeding has been held to be necessarily a proceeding 
in rem.? 

[§ 2610] b. Jurisdiction. To give a court author- 
ity to impose an inheritance tax, it must have juris- 
diction of the parties or of the subject matter,* and, 
in accordance with the general rule,® jurisdiction of 
the subject matter cannot be conferred by consent-of 
the parties.° Either under the express provision of 
the statute or under the general power conferred by 
law, probate courts have jurisdiction to hear and 
determine all matters concerning the assessment of 
the tax,’ and the jurisdiction of such court in as- 


jective of which is to adjudicate fu- 


861, 327 Ill. 547. 

82. In re Dellinger’s Estate, 120 A. 
27, 94 N.J.Eq. 409; In re Kountze’s 
Estate, 115 A. 93, 93 N.J.Eq. 143. 

83. In re Matthews’ Estate, 244 N. 
Y.S. 139, 136 Mise. 843. 

84. In re Nichols’ Estate, 198 N.Y. 
S. 896, 120 Misc. 228. 

85. In re Sanford’s Estate, 175 N. 
W. 506, 188 Iowa 833. 

86. In re Kelly’s Will, 204 N.W. 
475, 187 Wis. 422. 

87. Old Colony Trust Co. v. Bur- 
rell, 131 N.E. 321, 238 Mass. 544, 16 
A.L.R. 689. 

88. In re Sanford’s Estate, 175 N. 
W. 506, 188 Iowa 833. 

s9. In re Miller’s Estate, 195 P. 
413, 184 Cal. 674, 16 A.L.R. 694; Cor- 
bin v. Townshend, 103 A. 647, 92 Conn. 
501; Corbin v. Baldwin, 101 A. 834, 
92 Conn. 99; Bingham’s Adm’r_v. 
Commonwealth, 244 S.W. 781, 196 Ky. 
318; Hollis v. Jackson, 136 N.E. 162, 
242 Mass. 163, 23 A.L.R. 849; Old Col- 
ony Trust Co. v. Burrell, 131 N.E. 321, 
238 Mass. 544, 16 A.L.R. 689. 

90. People v. Palmer’s Estate, 139 
P. 554, 25 Colo.App. 450; People v. 
Ballans, 128 N.E. 542, 294 Ill. 551; 
In re Penfold’s Estate, 110 N.E. 499, 
216 N.Y. 171; In re Penfold’s Estate, 
149 N.Y.S. 918, 87 Misc. 525, 12 Mills 
513; In re Penfold’s Estate, 142 N.Y. 
S. 678, 81 Misc. 598, 10 Mills 485, 
Matter of Kennedy, 46 N.Y.S. 906, 20 


Misc. 531, 2 Gibb.Surr. 220; In re 
Brown, 57 A. 360, 208 Pa. 161. 
91. In re Perkins’ Estate, 236 P. 


1064, 115 Or. 178; In re Van Beil’s 
Estate, 101 A. 316, 257 Pa. 155; Otto’s 
Est., 25 Pa.Dist. 644. 

92. In re Parrott’s Hstate, 248 P. 
248, 199 Cal. 107. 

[a] Duty of comptroller to wait.— 
The practice in the comptroller’s de- 
partment of approximating and allow- 
ing, in assessment of inheritance tax- 
es, the costs of winding up estates is 
unwarranted in law, it being the 
comptroller’s duty to await a final 
judgment of the proper tribunal. In 
re Christie’s Estate, 101 A. 64, 87 


93. People v. Upson, 170. N.E. 276, 
338 Ill. 145; Emnochs v. State, 97 So. 
‘534, 133 Miss. 107; Enochs v. State, 
91 So. 20, 128 Miss. 361; In re Endi- 
cott’s Estate, 218 N.Y.S. 389, 128 Misc. 
159. 

[a] There must be strict compli- 
ance with all the requirements of the 
statute. McDougald v. Boyd, 159 P. 
168. 172 Cal. 753. 

[b] Befusal of tax otherwise as- 
sessed.—The county treasurer is jus- 
tified in refusing to accept the amount 
of an inheritance tax which has been 
assessed in disregard of the procedure 
described by the statute. In re Has- 
kins’ Estate, 149 P. 576, 170 Cal. 267. 

[c] TWustration.—An administra- 
tor of the estate of a deceased non- 
resident is not entitled to settle the 
question of liability of the estate to 
an inheritance tax by proceeding 
against the sheriff. Barclay’s Trustee 
v. Commonwealth, 161 S.W. 510, 156 
Ky. 455, 51 L.R.A.N.S. 232. 

94. In re Bernero’s Estate, 197 S. 
W. 121, 271 Mo. 529. 

95. In re Robinson’s Will, 144 A. 
457, 101 Vt. 464. 

96. In re Bernero’s Estate, 197 S. 
W. 121, 271 Mo. 529. 

97. In re Bernero’s Mstate, supra, 

98. In re Bernero’s Hstate, supra. 

99. In re Lambrecht’s. Estate, 192 
P. 1018, 112 Wash. 645. ‘ 

1. Oakman vy. Small, 118 N.E. 775, 
282 Til. 360. 

2. State v. Branch, 200 S.W. 809, 
132 Ark. 138. 

3. In re Severance, 175 N.Y.S. 458, 
106 Mise. 710 [aff 180 N.Y.S. 952]. 

4. Idaho.—State v. Dunlap, 156 P. 
1141, 28 Idaho 784, Ann.Cas.1918A 546. 

Tll.—People v. McCormick, 158 N:E. 


861, 327 Ill. 547; Oakman v. Small, 
118 N.E. 775, 282 111. 360. 
Mass.—Welch v. Burrill, 111 N.E. 


774, 223 Mass. 87. 

N.Y.—In re Lyon’s Estate, 190 N.Y. 
S. 488, 116 Mise. 640. ; 

Okl.—In re Harkness’ Hstate, 204 P. 
911, 88 Okl. 107, 42 A.L.R. 399. 

[a] For example (1) a suit, the ob- 


ture nonliability for a collateral in- 
heritance tax, has been held not main- 
tainable against a state treasurer, on 
the ground that there is a want of ju- 
risdiction of the subject matter and 
of the parties in interest. Waterman 
v. Burbank, 195 N.W. 191, 196 Iowa 
793. (2) Thus, where remainder was 
given to a life tenant’s children, or if 
he had none, to another who con- 
veyed to the life tenant, the life ten- 
ant, claiming that the _ children’s 
rights were extinguished by merger, 
cannot maintain suit against the state 
treasurer to obtain adjudication that 
there will be no future liability to col- 
lateral inheritance tax. Waterman v. 
Burbank, supra. 

[b] Special jurisdiction.—The ju- 
risdiction to assess a transfer tax is 
special. In re Crerar’s Estate, 67 N.Y. 
S. 795, 56 App.Div. 479. 

[c] Jurisdiction of parties.— 
Where a father organized a corpora- 
tion and distributed most of the stock 
between his children, and assigned 
stock of other corporations to the cor- 
poration so organized, which was sub- 
sequently distributed to the children 
in the form of dividends, the stock so 
distributed could not be declared sub- 
ject to inheritance tax upon the fa- 
ther’s death, where the children were 
not parties to the proceeding. In re 
Romney’s Estate, 207 P. 139, 60 Utah 
178. 


5. See Courts § 101. 

6. State v. Dunlap; 156 P. 1141, 28 
Idaho 784, Ann.Cas.1918A 546; In re 
Dick, 116 A. 549, 273 Pa. 69. 

7. Cal.—lIn re Pauson’s Estate, 199 
P. sed, 186-Cal. 358: 

Conn.—Hopkins’ Appeal, 60 A. 657, 
77 Conn. 644 (holding that, although 
the statute contains no express direc- 
tion as to who shall compute the tax, 
or the manner of computation, the 
duty devolves by necessary implica- 
tion on the probate court). 

Ind.—Crittenberger v. State Sav- 
ings & Trust Co., 127 N.H. 552, 189 


Ind. 411 
Md.—Wingert v. State, 94 A. 166, 
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sessing the tax is not limited to the time during which 
the estate is in the course of administration.® 
grant of such jurisdiction to the probate court has 
been held not to take away the right of a legatee to 
sue for his legacy at common law and have the ques- 
tion of its liability to the tax determined in such 
action;® but the power of the surrogate to determine 


in the first instance whether a fund 


transfer tax has been held exclusive, and cannot be 
exercised by the supreme court as incidental to its 


jurisdiction to construe a will.?° 


125 Md. 536. | 
Minn.—State v. Probate Court of 
‘Hennepin County, 128 N.W. 18, 2 
Minn. 279. 

Mo.—1In re Bernero’s Estate, 197 S. 
We 121, 271. Mo, 529. 

N.J.—Dixon v. Russell, 73 A. 51, 78 
N.J.Law 296 [rev 76 A.. 982, 79 N.J. 
Law 490]. 

N.Y.—In re Fitch, 54 N.E. 701, 160 
N.Y. 87, 30 Civ.Proc.N.S. 1 (ancillary 
administration on estate of nonresi- 
dent); Matter of Hathaway, 59 N.Y. 
S. 166, .27 Misc. 474, 1 Mills 106 (hold- 
ing that, where real or personal prop- 
erty of a decedent is situated in two 
counties, the filing of a petition for 
letters of administration in one coun- 
ty excludes the jurisdiction of the 
other). 

Ohio.—Executors of Long’s Estate 
v. State, 153 N.E. 225, 21 OhioApp. 


412. 

{a] ‘hus (1) in view of. Inherit- 
ance Tax Law [St. (1917) p 895 §§ 15, 
16], authorizing the probate court to 
fix a tax on property transferred in 
contemplation of death to any person 
or corporation taking any property by 
virtue of probate proceedings pending 

‘in such court, the superior court sit- 
ting in probate had jurisdiction to fix 
a tax on property transferred prior to 
the death of decedent, although its 
jurisdiction is limited and statutory, 
where the transferees also took prop- 
erty by virtue of the probate proceed- 
ings. In re Pauson’s Estate, 199 P. 
3o155 186.Cal. 4358. (2) Although 
Const. art 6 § 7, limits the jurisdic- 
tion of the probate court to jurisdic- 
tion over estates and persons under 
guardianship, such jurisdiction in- 
cludes every matter necessarily con- 
nected with the administration of es- 
tates and the conduct and duties of 
executors and administrators, and the 
provision is not violated by L. (1905) 
ec 288 (Rev. L. Suppl. [1909] §§ 1038— 
1, to 1038—11), providing for an in- 
heritance tax, and that the probate 
court shall determine the value of 
an inheritance, etc., taxable under the 
act and the amount of the tax to be 


assessed. State v. Probate Court of 
Hennepin County, 128 N.W. 18, 112 
Minn. 279. : 


8. In re Bernero’s Estate, 197 S.W. 
121, 271. Mo. 529. 

9. Essex. v.. Brooks, 41 N.E. 119, 
164 Mass. 79. See Succession of Wat- 
kins, 101 So. 395, 156 La. 1000 (in a 
proceeding by a widow to require 
defendants to show cause why she 
should not be sent into possession 
of community estate without the ap- 
pointment .of an administrator, the 
question whether the succession owed 
an inheritance tax, and the amount 
thereof, claimed to make necessary 
such appointment, could be deter- 
mined, all parties concerned being be- 
fore the court). 

10. Weston v. Goodrich, 33 N.Y.S. 
382, 86 Hun 194. 

11. See cases infra this note. 

[a]. In Illinois the county court has 
jurisdiction under Inheritance Tax 
Act § 23, to entertain a proceeding to 
determine liability for inheritance 
tax, and could determine in one pro- 
ceeding questions of correct appraisal 
of property and assessment of in- 
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The | ferred on county 


rogate courts.1* 


is subject to the 


ute involved.t® 
Under various 


heritance tax, and whether the state’s 
right to sue for and collect the tax 
was barred by lapse of, time by § 24 
of the act. People v. Baldwin, 122 N. 
E. 148, 287 Ill. 87. 

[b] In Kentucky (1) before 
amendment of 1914 (Ll. [1914] ¢ 56), 
neither the county nor circuit courts 
had jurisdiction, under L. (1906) ¢ 22 
art 19, now St. § 4281m, or other stat- 
utes, to ascertain the value of per- 
sonal property of a nonresident on 
which St. § 428la imposed an_in- 
heritance tax, where deceased had no 
real property in the state. De Witt v. 
Commonwealth, 212 S.W. 487, 184 Ky. 
437... (2) 
St. § 6129), declaring that the county 
court in the county in which is situat- 
ed the real property of a nonresident 
decedent, or in the county in which 
decedent resided, shall have jurisdic- 
tion to determine questions relating 
to.inheritance taxes, does not confer 
jurisdiction ‘on the county court to 
ascertain inheritance taxes on stock 
of a domestic corporation owned by 


Ky. St. § 4281m (Russell) 


nonresident decedents; and § 4281in (§ 
6187), providing that, where it ap- 
pears to the judge of the county court 
that any inheritance tax has not been 
paid, the clerk of the court shall issue 
a summons, ete., merely defines the 
duty of the county court in cases 
where it has jurisdiction. Common- 
wealth v. Cumberland Telephone & 
Telegraph Co., 142 S.W. 392, 146' Ky. 
142. (3) The county court has no ju- 
risdiction to ascertain the amount of 
the inheritance tax due on bank de- 
posits in domestic banks’ of a, nonresi- 
dent decedent owning no real estate in 
the county. © Commonwealth 'v. 
Stumpf’s Adm’r, 142’ S.W. 898, 146 
Ky. 132. (4) Where owners of stock 
in a corporation subject to a franchise 
tax, under Ky. St. § 4077, et seq, did 
not own land or did not’reside in'a 
county at the time of their death, the 
court of the county was without ju- 
risdiction to determine the liability of, 
the corporation for the payment of 
an inheritance tax under §§ 4281ta— 


4281s. Commonwealth vy. Southern 
Pac.; :Co.,, 149. <S.W...1105, 150 Ky. .97. 

[c] Iv Wisconsin the county court 
has jurisdiction to determine inherit- 
ance taxes on gifts made in contem- 
plation of death. Beck v- Milwaukee 


County, 219 N.W. 205,196 Wis. 259. 
[cert den 49 S.Ct. 34, 278 U.S. 639, 73 
L.Ed. 554]; Beck v. State, 219 N.W. | 
197, 196 Wis.. 242. 

12. In re Culver’s Estate, 140 N.W. 
878, 159 Iowa 679, 681 (“the district 
court, as a court of probate, if not as 
a court of general and original juris- 
diction, had the right to determine 
what part of the estate left by de- 
ceased, if any, was subject to the col- 
lateral inheritance tax’’). 

_[a] Thus the district court has ju- 
risGiction, where ancillary adminis- 
tration is taken out in the state, to 
determine the liability of shares of 
stock in a local bank, and money on 
deposit therein, to a collateral inherit- 
ance tax. In re Culver’s Estate, 140 
N.W. 878, 159 Iowa 679. 

13. Dixon v. Russell, 73 A. 51, 78 
N.J.Law 296 [rev on other grounds 76 
A. 982, 79 N.J.Law 490]. 

[a] In New York (1) the jurisdic- 
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statutes jurisdiction has been held to have been con- 


courts,!! district courts,‘? and sur- 
In some jurisdictions the jurisdic- 


tion of the surrogate is not dependent on the prior 
action of the comptroller or district attorney in 1n- 
stituting proceedings for the collection of the tax.** 

[§ 2611] c. Who May Institute and Conduct. The 
person authorized to institute and conduct tax pro- 
ceedings depends on the terms of the particular stat- 
Thus it has been held that the court 
may make the assessment ‘on its own motion?® or on 


tion of the surrogate to assess a 
transfer tax is derived from Tax L. 
§ 231. That section provides that 
from the report of the appraiser and 


other proof relating to an estate the. 


surrogate shall determine the cash 
value of all estates and the tax to 
which the same are liable. In re 
Valentine’s Estate, 150 N.Y.S. 733, 88 
Mise. 397, 13 Mills 331. See Grace 


Church’s Appeal, 33 N.E. 156, 137 N.Y. 


205; Matter of Enston, 21 N.H. 87, 113 
N.Y. 174, 3 L.R.A. 464; Matter of 
Seaver, 71 N.Y.S. 544, 68 App.Div. 283; 
Matter of Embury, 45 N.Y.S, 881, 19 
App.Div. 216 [rev on other grounds 
45. N.Y.S. 821, 20 Misc. 79]; Weston 
v. Goodrich, 33 N.Y.S. 382, 86 Hun 200 
(holding that the power of the sur- 
rogate to determine in the first in- 
stance whether a fund is subject to 
the transfer tax is exclusive, and 
cannot be exercised by the supreme 
court as incidental to-its jurisdiction 
to construe a will); Matter of Jones, 


105 N.Y.S. 932, 54 Misc. 202, 6 Mills; 


149, (2) <A statute, providing that 
the surrogate, in the county in which 
decedent was a resident at the time of 
his death, shall have jurisdiction to 


hear and determine all questions in 


relation to the tax arising under the 
provisions of the statute, authorizes 
the surrogate to determine the valid- 
ity of particular clauses of a will, 
which, if invalid, would change the 
amount of the estate subject to the 
tax. In re Ullmann, 33 N.E. 480, 137 


N.Y. 408, 29 Abb.N.Cas. 473; Matter of. 


Peters, 74 N.Y.S: 1028, 69 App.Div. 
465; Matter of Smith, 141 N.Y.S. 798, 
80 Misc. 148. (3) Where a verified 


statement of the property of a dece-. 


dent showed that certain property 
was not subject to transfer taxes, and 
there was no question of fact in- 
volved, both the appraiser and the sur- 
rogate are without jurisdiction to as- 


sess such taxes, and a judgment im-’ 


posing them is void. Jn re Morgan, 
149 N.Y.S. 1022, 164 App.Div. 854 [rev 
147 N.Y.S. 685, 85 Misc. 682, 12 Mills 
113, and aff 109 N.E. 1084, 215 N.Y. 
703]! (4) The surrogate’s court, in 


proceedings to tax a transfer bya’ 


trust agreement, has power to pass 
on the validity of an agreement for 
the purpose of determining whether 
the tax should be assessed on the 
transfer ‘under the trust or on the 
transfer under the will. In re Best’s 
Estate, 249 N.Y.S. 784, 140 Misc. 31. 
(5) In inheritance tax proceeding 
under Tax L. § 230, as amended by L. 


(1911) ¢ 800, to appraise the value of. 


a life estate, the surrogate had no 
authority to pass on the value of the 
remainder. In re Bucki’s Estate, 158 
N.Y.S. 657, 172 App.Div. 455. (6) 
In a proceeding to tax the legacies 
the surrogate’s court cannot deter- 
mine the legal effect of a transfer 
during donor’s lifetime, the donee’s 
capacity, nor whether a _ charitable 
corporation is exceeding its powers. 
aye Rockefeller’s Estate, 165 N.Y.S. 

14. Matter of Wolfe, 33. N.E. 156, 
137.N.Y./205, 29 Abb.N.Cas. 451. 

ae See cases infra notes 16-25. 
132 Ark. 138; In re Pearsall’s Es- 
tate, 149 N.Y.S. 34. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


State v. Branch, 200 S.W. 809, 


: 
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the motion of an interested party,!? such as the 
state comptroller!’ or the attorney-general;!° that 
it is unnecessary to have an administrator appointed 
In order to determine the amount of the inheritance 
tax that a succession may owe,”° since proceedings 
may be brought by an heir or a legatee;21 that the 
appointment of a relator is not required ;22 that the 
trustee of a trust authorizing the settlor to desig- 
nate beneficiaries is authorized to conduct transfer 
tax proceedings, rather than executors under a will 
designating beneficiaries;?* and that a surrogate 
cannot, on the motion of an executor, decide the 
question of the executor’s liability as such to pay 
the collateral inheritance tax;?4 the only method 
in which a decision of the question ean be obtained 
being by proceedings instituted by the district at- 
torney.?° 

[§ 2612] d. Appointment of Counsel. Under 
some statutes, when any county collector is cited in 
collateral inheritance tax proceedings, the state 
auditor may engage counsel to represent him.2¢ 

[§ 2613] e. Time. It has been held that the val- 
uation can be made at any time prior to the dis- 
tribution of the estate,?* although the assessment 
will be postponed until the final determination of 
a will contest involving the right to property of the 
person against whose interest the tax is sought to 
be assessed.?® The ascertainment of the value of 
the taxable interest and the fixing of the tax neces- 
sarily take place subsequent to the death.29 The 
court has no authority to determine what may be 
due to the state in contingencies which may never 
arise,®° or to find what inheritance tax will accrue 
in the future.*+ In some jurisdictions the statutes 
authorize a partial certification of the tax due on 
the whole estate before the value thereof has been 
ascertained.®? 

{§ 2614] f. Process or Notice. On a proceeding 
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to assess a transfer tax the legatee, devisee, or dis- 
tributee on whose interest a tax may be assessed is 
entitled to notice of the proceedings.?? So a bene- 
ficiary under a transfer by deed of trust, whose in- 
terest is taxable at the death of the donor, is entitled 
to notice.** A contingent remainderman whose in- 
terests are not yet tangible need not be given no- 
tice,*® but, after the death of the owner of the for- 
mer life estate, a remainderman must be notified of 
proceedings for assessment of his interest.36 No- 
tice of the assessment to only the administrator and 
not to devisee is insufficient to sustain an agsess- 
ment.*? Notice to the representatives of the state, 
such as the attorney-general?’ or comptroller, has 
been held not essential to the validity of the tax.?® 
The notice must be governed as to time by the re- 
quirements of the statute.t° Where the statute does 
not prescribe the manner in which notice shall be 
given, when a motion is made to assess a tax, the 
notice, if personal, has been held to be governed as 
to time by the statute relating to the service of proe- 
ess generally;*? and it has been held that, if per- 
sonal service is not made, but notice is mailed, the 
time between the mailing of the notice and the return 
day should be double that required in case of per- 
sonal service.*? 

[§ 2615] g. Delivery of Assets to Personal Rep- 
resentatives; Safe Deposits. Under a statute pro- 
viding for consent of the comptroller to the transfer 
of the assets’ of a decedent, such consent has been 
held a matter of right to which an administrator is 
entitled, and which may not be arbitrarily refused,*? 
and on the refusal of which the administrator may 
apply in the court for relief.44 

Opening safe deposit boxes. While the legality of 
the practice has been doubted,*® it has been the cus- 
tom for the surrogate in some jurisdictions to order 
safe deposit boxes opened for appraisal of a trans- 


17. State v. Branch, 200 S.W. 809, 
132 Ark. 138; In re Pearsall’s Estate, 
149 N.Y.S. 34. 

18. In re Pearsall’s Estate, supra. 

19. State v. Branch, 200 S.W. 809, 
doe eArk. £38: 

[a] Bhus (1) under Tax L. § 231, 
the surrogate may, on motion of the 
state comptroller, who by § 230 is 
made an interested party, assess a 
tax on the transfer of a remainder in- 
terest to the respective legatees un- 
der the will, § 235 applying only to 
collection of assessment when made. 
In re Pearsall’s Estate, 149 N.Y.S. 
34. (2) That the state comptroller 
had notice of a proposed decree which 
provided for the distribution of a 
residuary estate without making a 
provision for payment of the transfer 
tax on the interests of the various 
peneficiaries, which decree was subse- 
quently entered in proceedings for an 
accounting on the estate, and that he 
made no objection to the decree, did 
not estop him from instituting a pro- 
ceeding to assess a tax upon the re- 
mainder interest. In re Pearsall’s Es- 
tate, 149 N.Y.S. 36. 

20. Succession of Watkins, 101 So. 
895, 156 La. 1000. 

21. Succession of Watkins, supra. 

22. Commonwealth v. Bingham’s 
Adm’r, 220 S.W. 727, 732, 187 Ky. 749. 

“Suits instituted in the name of the 
commonwealth and for its benefit 
must be brought on the relation of 
those authorized to act for the com- 
monwealth. . . . Buta suit is not 
contemplated by section 4281k [St.]; 
its reference is to tax proceedings; a 
suit may never be necessary, nor is 
the appointment of an appraiser de- 
pendent upon the institution or pen- 
dency of a suit. Weare not prepared 


to hold as illegal and void proceed- 
ings such as those under considera- 
tion, covering a period of about 18 
months, where much -time has been 
oecupied and expense incurred in an 
effort to fix the valuation for assess- 
ment purposes of the estate—proceed- 
ings recognized by (1) the court of 


probate and appointment; (2) the 
commonwealth, through its special 
counsel and county attorney; (3) the 


fiduciary; and (4) the beneficiaries; 
proceedings consisting of many steps 
and now under submission to. the 
court on exceptions as to the report 
filed by the appraiser. A relator was 
not necessary.” Commonwealth  v. 
Bingham’s Adm’r, supra. 

23. Syracuse Trust Co. v. Fuller, 
252 N.Y.S.. 90, 140- Misc. 918. 
24. Matter of Farley, 15 N.Y.St. 


727 
25. Matter of Farley, supra. 
26. State v. Walker, 144 S.W. 866, 


240 Mo. 708. 

[a] Thus, under Rev. St. (1909) §§ 
322, 329 it was ,held that, despite §: 
8057, the state auditor could engage! 
counsel to represent the county col- 
lector in collateral inheritance mat- 
ters in cases where he was only served 
with notice by mail, notwithstanding 
§ 8057. State ex rel. Curators of Uni- 
versity of Missouri v. Walker, 144 8. 
W. 866, 240 Mo. 708. 

27. De Witt v. Commonwealth, 212 
S.W. 437, 184 Ky. 437. 

28. In re Bernero’s Estate, 197 S. 
W. 121,.271 Mo, 529. 


29. In re Westurn, 46 N.E. 315, 152 
Nay 98s 
30. In re Valentine’s Estate, 150 


N.Y.S. 733, 88 Mise. 397, 13. Mills 331. 
31. State v. Probate Court of Hen- 


|nepin. County, 128 N.W. 18, 112 Minn. 


279. 

32. Ames v. Commissioner of Cor- 
porations and Taxation, (Mass.) 169 
N.E. 139. 

3. In re Whitewright’s Hstate, 151 
N.Y.S. 241, 87 Misc. 534, 89 Misc. 97, 
12 Mills 522, 13 Mills 548. 

34. People v. McCormick, 158 N.E. 
861, 327 Ill. 547. 

85. In re Whitewright’s Estate, 
151 N.Y.S. 241, 87 Misc..534, 89 Misc. 
97, 12 Mills 522, 13 Mills 548. 


sé. In re Whitewright’s Estate, 
supra. 
37. Hall vy. Martin, 140 S.E. 138, 104 


W.Va, 414. ; é 

ss. State v. Branch, 200 S.W. 809, 
132 Ark. 138. 

39. Matter of Wolfe. 33 N.B. 156, 
137 N.Y. 205, 29 Abb,N.Cas. 451. 

40. In. re Whitewright’s Estate, 
151 N.Y.S. 241, 87: Misc. 534, 89 Mise. 
97, 12 Mills 522, 13 Mills 548. 

41. In re Whitewright’s Estate, 
supra. 

Time of personal service of process 
generally see Process §§ 74, 75.. 

42. In re Whitewright’s Hstate, 
151 N.Y.S. 241, 87 Misc. 5384, 89 Misc. 
97, 12 Mills 522, 13 Mills 548. 

43. In re Rook’s Estate, 164 N.Y.S. 
742,,98 Mise. 544. 

[a] Thus, where the administra- 
tor gave the comptroller the notice 
provided by Tax lL. § 227, relating to 
transfers of decedent’s securities, 
ete., he was entitled to immediate pos- 
session of decedent’s jewelry and fur- 
niture in storage, although the comp- 
troller withholds his consent to such 


delivery. In re Rook’s Estate, 164 N. 
Y.S. 742, 98 Mise. 544. 

44. In re Rook’s Hstate, supra. 

45. In re Ackerman’s Hstate,.169 


N.¥.S, 1073. 
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fer tax.*® 

[§ 2616] h. Pleading. A statement filed by a rev- 
enue agent in a proceeding to collect an mheritance 
tax will not be dismissed where the allegations of the 
executor’s answer do not amount to a traverse of 
the allegations of the statement,*’ although the an- 
swer in such case may be sufficient to withstand a de- 
murrer.*® If one of the express requirements is that 
the transfer in contemplation of death or intended 
to take effect after death be without valuable and 
adequate consideration, the burden is on the state 
to plead and prove the nonexistence of such a con- 
sideration;*® and if the state has failed to allege 
lack of consideration, defendant need not raise this 
point by demurrer where the petition has alleged 
that the property transferred belonged to deceased 
at the time of his death and to admit that fact 
would render the transfer taxable under a provi- 
sion other than that dealing with transfers during 
life.5®° Where the application of the comptroller 
to assess a tax on a remainder interest asked for an 
order assessing a tax on such interest, instead of 
for an order modifying a prior order, the defect, 
being one of form and .not of substance, could be 
amended nune pro tune.®t 

[§ 2617] i. Evidence—(1) Presumptions. The 
general rules as to presumptions®” apply in proceed- 
ings to assess inheritance taxes.°? Where the stat- 
ute makes the proceeds of insurance on decedent’s 
life subject to inheritance tax where he pays the 
premiums,°* it has been held that lack of direct evi- 
dence as to who paid the premiums necessarily leads 
to the presumption that insured complied with the 
terms of the policy and paid the premiums.®> 

[§ 2618] (2) Burden of Proof. The burden is on 
the state clearly to prove its right to an inheritance 
or transfer tax.°® Thus, where a transfer in con- 
templation of death is taxable only in ease it is made 
without valuable or adequate consideration,®’ the 
burden is on the officer seeking to recover the tax 
to show that there was not such valuable and ade- 
quate consideration.®® .So, where it is claimed that 
the compromise of a claim against the estate was 
a device for defeating, in part, the inheritance tax, 
the burden of proving the invalidity of the compro- 
mise is on the state.°® On the other hand, the bur- 
den is on a legatee to show that he is entitled to ex- 
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emption;®° and, where it is contended that the share 
of an heir comes within some exemption provision 
of the statute, the~burden to prove such fact 1s on 
the executor of the estate.6' Thus the burden of 
proof to show that a personal property tax was as- 
sessed and paid on certain securities while they were 
held by decedent so that they would not be taxable 
under the statute is on the personal representatives 
of the estate.62 Where the statute creates an ex- 
emption or exception in favor of transfers for a bona 
fide and .full consideration in money or money’s 
worth, the Burden is on the party claiming the ex- 
emption to prove the existence of such considera- 
tion. The burden may be on the legatee to prove 
that property sought to be subjected to a tax is in fact 
a gift made before the decease of the testator.* 

[§ 2619] (3) Admissibility. Where the law au- 
thorizes the comptroller to make an inquisition to 
determine whether the estate of a nonresident dece- 
dent is subject to taxation, latitude should be given 
the comptroller’s inquiries.*® Where, in a proceed- 
ing to determine the character of a corporation for 
the purpose of the transfer tax, the purposes of the 
corporation, as stated in its charter and by-laws, 
were unambiguous, oral testimony was not admissible 
to show the character of the work undertaken pur- 
suant to the powers expressly given.®® In a proceed- 
ing to impose a transfer tax on the property of a 
deceased partner, the continuation of the partner- 
ship beyond the term limited in the partnership 
articles may be proved.*7 Under a statute, making 
information contained in income returns made to the 
tax commission accessible to “publie officials charged 
with the duty of assessing” the property valued 
therein “for taxation or of supervising the assess- 
ment thereof,” a copy of an income tax report made 
by a corporation to the tax commission has been held 
not admissible in proceedings in the county court 
to fix the value of stock owned by a decedent for 
inheritance tax purposes, on the theory that the 
county court is a public official charged with the 
duty of assessing an inheritance tax.®§ 

[§ 2620] (4) Weight and Sufficiency. The gener- 
al rules as to weight and sufficiency of evidence®® 
govern in proceedings for the ascertainment of in- 
heritance or transfer taxes.‘° In the notes will be 
found cases wherein the evidence has been held suf- 


99, 64 A.L.R. 787. 


46. In re Ackerman’s_ Estate, 
supra, 
47. Commonwealth v. Belknap’s 


Ex’r, 197 S.W. 668, 177 Ky. 265. 

[a] Thus, in a proceeding to col- 
lect inheritance taxes under St. §§ 
4281a—4281t, it has been held that, 
where the statement of a revenue 
agent was not denied, and the execu- 
tor’s answer, which was undenied, did 
not allege that corporate stock of the 
estate was of no value, or of so small 
value that a bequest to collateral kin 
in excess of five hundred dollars could 
not be paid, it was improper to dis- 
miss the statement. Commonwealth 
v. Belknap’s Ex’r, 197 S.W. 668, 177 
Ky. 265. 

48. Commonwealth vy. 
Ex’r, ‘supra. 

49. Nickel v. State, 175 P. 641, 179 
Cal. 126; McDougald v. Boyd, 159 P. 
468, 172 Cal. 753. 

50. McDougald v. Boyd, supra. 

51. In re Pearsall’s Estate, 149 N. 
WiS253.6. 

52. See Evidence §§ 25-88. 

53. See case infra this note. 

[a] Facts not presumed.—Where 
deceased left a personal estate of over 


Belknap’s 


three hundred thousand dollars, and 
it appeared that he paid a personal 
property assessment of twenty thou- 
sand dollars, it cannot be assumed 
that corporate bonds, which were part 
of a series and were subject to trans- 
fer taxes imposed by Tax L. § 221b, 
unless they had been assessed as per- 
sonal estate, etc., the bonds not hav- 
ing been stamped in accordance with 
§ 331, were included in the assess- 
ment. In re Sheppard’s Estate, 179 
N.Y.S. 409, 189 App.Div. 370. 

54. See supra § 2472. 

55. In re Allis’ Will, 184 N.W. 381, 
174 Wis. 527. 

56. In re Minor’s Estate, 180 P. 
813, 180 Cal. 291, 4 A.L.R. 456; In re 
Miller’s Estate, 78 N.Y.S. 930, 77 App. 
Div..479; In re Sabin’s Estate, 227-N. 
Y.S. 120, 181 Mise. 451 [rev on other 
grounds 228 N.Y.S. 890]; In re Coch- 
rane’s Hstate, 190 N.Y.S. 895, 117 Misc. 
18 [aff 194 N.Y.S. 924]; In re Burhans’ 
Estate, 166 N.Y.S. 1027, 100 Misc. 646; 
In re Wadsworth’s Estate, 166 N.Y.S. 
716, 100 Misc. 439 [aff 172 N.Y.S. 924, 
185 App.Div. 944]; In re Jones’ Es- 
tate, 294 P. 792, 147 Okl. 123; In re 
Valentine’s Estate, 146 A. 453, 297 Pa. 


57. See supra § 2460. 

58. McDougald v. Boyd, 159 P. 
NG Ss UTZ iCalk as: 

59. People v. Tatge, 108 N.E. 748, 
267 Ill. 634. 

60. Matter of Townsend, 109 N.E. 
560, 215 N.Y. 442. 

61. In re Annis’ Estate, 192 N.W. 
245, 195 Iowa 498. 

62. In re Belden’s Estate, 179 N.Y. 
S. 406, 189 App.Div. 417; In re Von 
Bernuth’s Estate, 171 N.Y.S. 764, 103 
Mise. 522. 

63. Worcester County Nat. Bank v. 
Commissioner of Corporations and 
Taxation, (Mass.) 175 N.E. 726. 

64. Loeffier’s Estate, 2 Pa.Diss.& 
Consssiay 

65. In re Green, 171 N.Y.S. 494, 184 
App.Div. 376 [rev 168 N.Y.S. 364, 102 
Mise. 45]. 

66. In re De Peyster’s Estate, 104 
N.E. 714, 210 N.Y. 216. 

67. In re Ulrici’s Estate, 182 N.Y. 
S. 516, 111 Misc. 55. 

68. In re Porter’s Will, 190 N.W. 
473, 178 Wis. 556. 

69. See Evidence §§ 1730-1806. 

70. See cases infra notes 71-74. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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ficient or insufficient to show that property was part 
of decedent’s estate so as to come within the provi- 
sion of the statute relating to an inheritance tax, 
the value of the property transferred,’? and that 
investments were or were not of a class taxable un- 
é If a doubt exists as to whether 
a tax is to be levied, it should be resolved against 


der the statute.73 


the state.*4 
[§ 2621] j. Inventory. 


estate for tax purposes.7® 


71. [a] Evidence held sufficient: 
(1) Generally. In re Clapp’s Estate, 
167 N.Y.S. 1082. (2) To show that 
corporate stock in deceased wife's 
name was not part of her estate so as 
to come under provisions of Act June 
20, 1919 (P. L. p 521), as amended by 
Act \.May 41921 €Pe Ek. p 341; , St. 
Suppl. [1924] § 20466, note), relative 
to inheritance tax. In re Raub’s Es- 
tate, 134 A. 451, 286 Pa. 575. (3) To 
establish that actual ownership of 
corporate stock was always in a wife 
and to preclude recovery of an in- 
heritance tax after her husband’s 


death. In re Loeffler’s Mstate, 121 A. 
£86) 62:77: Pas -81 7%: 
[b] Evidence held insufficient.— 


In re Raub’s Estate, 134 A. 451, 286 


Pa. 575; In re Loeffler’s Estate, 121 
A. 186, 277 Pa. 317. 
{e] Joint deposit.—(1) In the ab- 


sence of evidence of an agreement of 
the depositors, between themselves 
and with the depositary, an affidavit 
of a joint depositor with decedent 
that the deposit belonged jointly to 
the deponent and deceased in equal 
shares will be interpreted to mean 
that each of the depositors contribut- 
ed one half of the amount of the 
deposit, so that one half of the amount 
passed to the survivor on the death 
of decedent and was subject to a tax. 
In re Hauser’s Estate, 166 N.Y.S. 1079. 
(2) An affidavit by the widow of the 
testator, who left all his property to 
her and appointed her executrix, 
which avers that deposits in savings 
banks in their joint names were made 
from earnings jointly acquired by 
them in their business, sold three 
years before the testator’s death, aid- 
ed by the presumption that, where 
moneys are deposited in a savings 
bank in the name of husband and 
wife, each has an equal interest there- 
in, in the absence of a showing who 
placed the moneys there, shows that 
the widow owns one half of the de- 
posits, in determining the amount of 
the property of testator subject to 
the transfer tax. In re Wilkens’ Es- 
tate, 129 N.Y.S. 600, 144 App.Div. 803. 

[d] Self-serving affidavit.—In fix- 
ing a transfer tax, while the affidavit 
of the testator’s daughter that his 
account held in trust for her em- 
braced only her moneys, so that it 
should not have been included in fix- 
ing the tax, must be received with 
eaution, the fact that it is self-serving 
affects its weight, but does not war- 
rant its being disregarded, particular- 
ly where it stands unimpeached and 
uncontradicted. In re Kolb’s Hstate, 
186 N.Y.S. 670, 114 Misc. 361. 

72. Abstract & Title Guaranty Co. 
v. State, 161 P. 264, 173 Cal. 691; In 
re Fort’s Estate, 223 N.W. 6338, 117 
Neb. 854; In re McMullen’s Estate, 
157 N.Y.S. 655, 92 Mise. 637, 15 Mills 
336; In re Pancoast’s Estate, 152 N.Y. 
S. 724, 89 Misc. 110, 13 Mills 562; In 
re Seixas’ Estate, 173 N.Y.S. 766; 
State v. Pabst, 121 N.W. 351, 139 Wis. 
561. 

[a] Evidence held sufficient to 
warrant a finding that land, claimed 
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: The statutes commonly 
require the filing of a return or inventory of the 
: The state has such an 
interest as authorizes proceedings in its behalf to 
compel the filing of an inventory.7® 
quiring owners of any personal property subject to 
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the statute.78 


the widow.?® 


A statute re- 


to be subject to transfer taxes under 


Inheritance Tax Law of 1905, because 


conveyed in contemplation of death, 
Was worth more than five hundred 
dollars. Abstract & Title Guaranty 
Co. v. State, 161 P. 264, 173 Cal. 691. 

73. In re Belden’s Estate, 179 N.Y 
S. 406, 189 App.Div. 417; In re Reiss’ 
Estate, 180 N.Y.S. 876, 110 Mise. 482; 
In re Von Bernuth’s Estate, 171 N.Y.S. 
764, 103 Mise. 522; Inre Mitchell’s Hs- 
tate, 180 N.Y.S. 874. 

[a] Payment of personal property 
tax.—(1) Where decedent died, leav- 
ing investment securities of the value 
of approximately eighty-five thousand 
dollars, and where the only property 
liable to personal tax, except such 
securities, was a bank balance of ap- 
proximately five thousand dollars, the 
payment of a personal tax for the 
year during which he died of fifteen 
thousand dollars was not sufficient to 
entitle executors to a deduction of the 
difference between bank balance and 
personal tax assessment from the 
value of the securities, in imposing 
the additional transfer tax under Tax 
L. § 221b, in the absence of a show- 
ing that the sum claimed as a deduc- 
tion was the value of a particular in- 
vestment on which the personal tax 
was in fact paid, since the executor, 
to establish exemption from such 
taxes, must prove that the personal 
tax was paid on the particular se- 
eurities sought to be oars In 
re Reiss’ Estate, 180 N.Y.S. 876, 110 
Mise. 482. (2) Where decedent, at 
time of death, owned securities sub- 
ject to investment tax of the value of 
over two hundred thousand dollars, 
to all of which, except approximately 
twenty-two thousand dollars, stamps 
had been affixed, covering a period in- 
cluding the date of his death, and had 


paid a personal tax of ten thousand| 


dollars, although his indebtedness ex- 
ceeded the value of his property sub- 
ject to a personal tax by over thirty 
thousand dollars, proof of payment 
of such tax was not sufficient to es- 
tablish the exemption of the securities 
not stamped from the additional 
transfer tax under Tax L. § 221b, as 
added by L. (1917) e 700, in the ab- 
sence of proof that a personal tax 
was paid on those identical securities 
not stamped under §§ 331, 336. In re 
Mitchell’s Estate, 180 N.Y.S. 874. (3) 
Proof that decedent was for years as- 
sessed a personal property tax on the 
general assessment rolls of a specific 
sum does not meet the statutory bur- 
den on the representatives of the es- 
tate to show that a personal property 
tax was assessed and paid on certain 
securities while held by decedent, so 
that they would not be taxable under 
Tax L. § 221b, imposing a tax on in- 
vestments of class defined in § 330. In 
re Belden’s Estate, 179 N.Y.S. 406, 189 
App.Div. 417. (4) The requirement 
of the Tax Law placing on the per- 
sonal representatives of a decedent 
the burden of proving that the person- 
al property tax was assessed and paid 
on investments during the period that 
they were held by him, in order to be 
exempt under Tax L. § 221b, as in- 
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the tax to make a report within a certain time is 
not applicable to persons holding a contingent in- 
terest under a will.77 
cient, although it is not made in the way intended by 
There is no obligation on the part 
of the executors to include in an inventory, as com- 
munity property, property standing in the name of 
Where a schedule of property is filed 
by the heirs, it has been held that an appraisal for 
an inheritance tax based on such schedule is prop- 
er,*° although some testimony indicates that the 
property is of greater value.’ 
is not conclusive,*? if it is claimed that property has 
been omitted, the inquiry will be confined to such 


An inventory may be suffi- 


While the inventory 


serted by L. (1917) c 700, is not ful- 
filled by the executrix showing that 
the property tax was assessed against 
decedent. In re Von Bernuth’s Estate, 
171 N.Y.S. 764, 108 Mise. 522. (5) In 
order to take advantage of Tax L. 
§ 221b, as inserted by L. (1917) e 700, 
exempting certain investments from 
taxation, the personal representatives 
of a decedent must show what prop- 
erty was submitted to the assessors 
for assessment, or that decedent in 
his lifetime paid for tax as provided 
by § 331, as added by L. (1916) ec 261. 
In re Von Bernuth’s Estate, supra. 

74. In re Sabin’s Estate, 227 N.Y.S. 
120, 131 Mise. 45 [rev on other 
grounds 228 N.Y.S. 890]; In re Valen- 
tine’s Hstate, 146 A. 453, 297 Pa. 99, 
64 A.L.R. 737. 

75. See statutory provisions; and 
cases infra notes 76-83. 

76. In re Filing Inventory, 2€ Pa. 
Dist.’ 1096. 

[a] Rule applied.—W here the 
statute requires executors to make a 
return of an inventory of all property 
or its proceeds which shall come into 
their hands and requires surviving 
partners to return a sworn inventory 
of the partnership estate within a 
certain period after the death of the 
copartner, it has been held that the 
people of the state are directly in- 
terested in the amount of an estate, 
because of the liability to an in- 
heritance tax, and are entitled to call 
on the court to enforce these laws, so 
that the county court errs in declin- 
ing to make orders asked for by the 
people requiring compliance there- 
with; and this is so, even though all 
necessary information was obtained 
through the examination of witnesses. 
Eeoule v. Sholem, 91 N.E. 704, 244 111. 


[b] Where no tax due.—The bene- 
ficiaries of a will, including a collater- 
al legatee, may renounce the will and 
agree that the entire estate shall be 
distributed to the widow and lineal . 
descendants according to the law of 
descent; and when this is done the 
state has no right to tax the legacy 
to the collateral heir and has no such 
interest in the matter that it can re- 
quire the administrator to file an in- 
ventory of the property as provided 
by Code § 3310. In re Estate of Stone, 
109 N.W. 455, 132 Iowa 136, 10 Ann. 
Cas. 1033. 

[ce] Compelling filing.—Where the 
inventory is not filed within the time 
prescribed by statute, the county 
court may take such proceedings by 
rule as may be necessary to compel 
the statement to be filed. Common- 
wealth v. Gaulbert’s Adm’r, 119 S.W. 
779, 1384 Ky. 157. 

77. Warrison v. Johnston, 70 S.W. 
414, 109 Tenn. 245. 

78. Succession of Williams, 129 So. 
801, 171 La. 

79. Succession of Williams, supra. 

so. In re Felton’s Estate, (Cal.) 
169 P. 392. 

81. In re Felton’s Estate, supra. 

82. People v. Sholem, 91.N.E. 704, 
244 Ill. 502. 
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omitted property.®? 

[§ 2622] k. Appraisement—(1) In General. 
While under some statutes the amount of the tax 
must be determined by a formal appraisement,** 
under other statutes a surrogate may determine the 
cash value of estates and the amount of the tax 
without appointing an appraiser,*® and a statute pro- 
viding for the appointment of appraisers to fix the 
value of property has been held to apply to ex parte 
proceedings and to be inapplicable when a suit has 
been filed by a revenue agent, as all issues raised in 
such action are to be tried and determined by the 
court.’* Notwithstanding the surrogate is given by 
statute power on his own motion to cause appraise- 
ment to be made and fix the tax, it is primarily the 
duty of the executor to apply for such appraisal.*? 
Where the statute authorizes the surrogate on ap- 
plication of any interested party or on his own mo- 
tion to cause an appraisement to be made, the power 
to appoint the appraiser does not depend on a pre- 
cedent ascertainment or proof of what the assets 
or the condition of the estate may be,** and on prop- 
er application®® the duty of a surrogate to order an 
appraisal is mandatory.®° Unless the statute so 
provides, a surrogate cannot appoint an appraiser 
for personal property which was presented at a for- 
mer appraisal and wrongfully rejected as not being 
taxable.®! Where the property of a ‘decedent is sit- 
uated in more than one county, the surrogate first 
properly acquiring jurisdiction may have the whole 
estate appraised for taxation.®” The fact that the 
surrogate, on the executor’s affidavit that the estate 
was too small to be taxable, expressed the opinion 
to the same effect does not preclude the comptroller 
from proceeding to an appraisal, it appearing that 
no decree had ever been entered taxing or exempt- 


83. People v. Sholem, 
84. Tobey’s Estate, 


supra. 1 Conn.Surr. 226. 
10 Pa.Dist.& 93. 
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ing the estate.°% . . 

The object of the appraisement, as well as the duty 
of the appraiser,®* is not to determine whether the 
estate is subject to the tax,®> but simply to ascer- 
tain the value of the estate.°° The appraisement 
proceeding furnishes an opportunity to parties in- 
terested in the estate, on the one hand, and the state, 
on the other, to inquire fully as to the value of 
the property at the time of decedent’s death,®’ and 
to obtain and present such testimony as may aid in 
the ascertainment of such value.®® 

{§ 2623] (2) Time for Appraisement. Whether, 
in a given case, appraisal of an estate for transfer 
purposes shall be made at once or shall be postponed 
to await the happening of some event which may 
render the appraisal more easy and certain involves, 
within limits, a’question of discretion to be settled 
by the court on the facts of the case.°® It might 
happen that the estate of decedent would consist 
of such properties that no advantage could possi- 
bly be gained by postponing the appraisal.‘ On 
the other hand, it might be that the value of an 
estate would be so contingent and uncertain at the 
time of death that a valuation of it immediately 
would be mere guesswork, and action should be post- 
poned.? The time of the appraisement may also de- 
pend on the ascertainment of the persons entitled 
to the property of decedent,’ and this is so under 
express statutory provisions in some jurisdictions.+ 
Where the value of certain interests under the will 
of decedent was not ascertainable at the time of 
the appraisal and was not included in the apprais- 
er’s report or the order entered thereon, the sur- 
rogate may, on the petition of the state comptroller, 
designate an appraiser to ascertain the value of such. 
interests as have vested in possession since the date 


“partnership agreement, has been held 


In re Schmidt’s Estate, 78 N.Y. | within the court’s discretion, there 


Co. 229. 

[a] Nonresident decedent.—Ap- 
praisement, in the case of a nonresi- 
dent decedent, must be made by the 
auditor general and not by the ap- 
praiser appointed by the register of 
Nerpe In re Harding, 12 Pa.Dist.&Co. 

33. 
[b] Collateral inheritance tax.— 
The state has no authority to move 
for the appointment of an appraiser 
to appraise the estate of a decedent 
for collateral inheritance tax purpos- 
es. Zell’s Est., 23 Pa.Dist. 1051; Mur- 
ray’s Est., 23 Pa.Dist. 1050, 42 Pa. 
Co. 8. 

.. 85. In re Rowe’s Hstate, 170 N.Y.S. 
742, 103 Mise. 111 [reh den: 171 _N.Y.S. 
1021, 104 Misc. 109]; In re Barnes’ 
Estate, 144 N.Y.S. 794, 83 Misc. 272, 
11 Mills 347. 

[a] Cash legacies.—Where lega- 
cies subject to an inheritance tax are 
in cash, the appointment of an ap- 
praiser has been held unnecessary, as 
the surrogate, on application or on his 
own motion, should appraise the 
value of this species of property and 
assess the tax by order. <Astor’s Hs- 
tate, 14 N.Y.St. 478, 6 Dem.Surr. 402, 
20 Abb.N.C., 405, 2 N.Y.S.. 630. 

86. Sevier’s Wx’x v.. Common- 
wealth, 203 S.W. 1070, 181 Ky. 49. 

87. Frazer v. People, 3 N.Y.S. 134, 
6 Dem.Surr. 174. 

88. Matter of O’Donohue, 60 N.Y.S. 
690, 44 App.Div. 186. 

89. See infra § 2624. 

90. Kelsey v. Church, 
535, 112 App.Div. 408. 

91. In re Crerar’s Estate, 67 N.Y. 
S. 795, 56 App.Div. 479, 9 N.Y.Ann. 
Cas. 101. 

92. Matter of Keenan, 5 N.Y.S. 200, 


98° N.Y.S. 


S. 879, 39° Mise: 77. 

94. See infra § 2625. 

95. Stinger v. Commonwealth, 26 
Pa. 422. 

96. Stinger v. Commonwealth, su- 
pra. 

97. In re Rice’s Estate, 61 N.Y.S. 
911, 29 Misc. 404. 

98. In re Rice’s Estate, supra. 

[a] Contrary provision of will._— 
The executor is bound to comply with 
an order to have the property apprais- 
ed, notwithstanding a provision of the 
will directing him to make no returns 
of the property. In re Morris, 50 S.E. 
682,138, NC. 259, 

99. Commonwealth v. Bingham’s 
Adm’r, 220 S.W.. 727, 187 Ky. 749; 
Commonwealth v. Gaulpnert’s Adm’r, 
119 S.W. 779, 184 Ky. 157; In re Hub- 
bard’s Hstate, 137 N.E. 17, 234 N.Y. 


175; In re Westurn’s Estate, 46 N.E. 
315, 152. N.¥.s..93; ,In- re Hstate. of 
Jones, 105 N.Y.S. 932, 54 Mise. 205, 


But see Kelsey v. Church, 98 N.Y.S. 
535, 112 App.Div. 408 (holding that, 
under a Statute, omitting the provi- 
sions of earlier statutes that the ap- 
praiser shall be appointed as often 
and whenever occasion may require, 
the surrogate has no discretion to re- 
fuse an applieation of the comptrol- 
Ae for the appointment of an apprais- 
er). 

1. In re Hubbard’s Estate, 137 N.E. 
AT, 234 INGY a5; 

2. In re Hubbard’s Estate, supra; 
In re Early’s' Hstate, 176 N.Y.S. 575, 
107 Misc. 425. 

[a] hus (1) postponement of ap- 
praisal of a decedent’s copartnership 
estate for ‘transfer tax purposes, 
pending liquidation thereof by ‘the 
surviving partner, pursuant to a co- 


being nothing improper in the method 
adopted or any reason why the state 
and the estate should not be bound by 
it as a basis of valuation, subject to 
the exercise of good faith by the sur- 
viving partner and modification of the 
amounts realized to adjust them to 
the date of decedent’s death. In jre 
Hubbard’s Estate, 137 N.E. 17, 234 
N.Y. 175. (2) Postponement of ap- 
praisal of an estate for transfer tax 
purposes for a reasonable period until 
maturity of securities pledged by de- 
ceased to secure loans to a corpora- 
tion has been held within the court’s 
discretion, as what. then. occurred 
might make it clear whether the debt- 
or could pay or provide for the in- 
debtedness and thus turn a mere spec- 
ulation at the time of decedent's death 
into a certainty. In re Hubbard’s HEs- 
tate, supra. (3) Where an action is 
pending to impress a trust on deceas- 
ed’s property purchased by decease 


with trust funds, appraisal of the es-- 


tate for the purpose of assessing a 
transfer tax should be suspended un- 
til termination of the action. In re 
Early’s Estate, 176 N.Y.S. 575, 107 
Misc. 425, 

3. Matter of Westurn, 46 N.H. 315, 
152 N.Y. 93; In re Montgomery’s Es- 
tate, 63 Pa.Super. 318. 

[a] Thus an appraisement for a 
collateral inheritance tax of the whole 
estate of a testator cannot be susitain- 
ed, where it appears that the will cre- 
ated life estates and estates in re- 
mainder, and the will itself shows 
that ithe personS who would ultimate- 
ly take the remainders cannot be as- 
certained until after the death of the 
life tenants. In re Montgomery’s Es- 
tate, 63 Pa.Super. 318. 

4 See statutory provisions, 


For later cases, develompments and changes in the law see Annotations, same title and section number 


ee 
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of the original appraisal.5 A finding of the apprais- 
-er as to the value of a remainder, subject to the 
power of appointment, after a life estate in a fund 
set apart by the testator’s will has been held not 
to constitute a binding determination as to the val- 
ue of the remainder, as such remainder is not then 
taxable. While appraisement need not be made 
immediately after death,’ the value of the estate 
appraised is, nevertheless, to be taken as of the date 
of the death.’ Under a statute providing that an 
appraisement may be made as often and whenever 
occasion may require, an appraisement may be or- 
dered Im any ease and at any time, when, in the 
opinion of the court, cireumstances require an ap- 
praisement to be made.® A statute providing for 
the appraisement of life estates immediately after 
the death of the testator only applies where the life 
estate is a simple life estate and the value of the 
remainder which will come into the hands of the 
remainderman ‘is ascertainable at the death of the 
testator.1° 

[§ 2624] (3) Appointment, Eligibility, and Qual- 
ifications of Appraisers. The legislature has the 
right to provide for the appointment of appraisers 
no constitutional right is infringed thereby,!! and 
such provision is ordinarily made.t? The authority 
of a court to appoint appraisers is dependent on 
its jurisdiction over the subject matter of the pro- 
ceeding.1? Under statutes providing that the coun- 
ty court in which tax proceedings are pending may 
appoint an inheritance tax appraiser, and giving that 
court jurisdiction of all questions relating to inher- 
itance taxes, it has authority to appoint an appraiser 
on application of the administrator, although no 
proceedings were pending except those instituted by 
such application, as they constituted “tax proceed- 
ings;”!4 and the appointment of an inheritance 
tax appraiser on the application of a duly appointed 
and qualified administrator is not affected by the 
fact that the appointment of the administrator was 
later set aside,t® especially where a coadministra- 


5. In re Ely’s Estate, 149 N.Y.S. 
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nephews and nieces, gave to the wife 
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tor’s appointment has not been set aside, and it 
acquiesces in the appointment of the appraiser.!% 
In those jurisdictions where it is the function of the 
appraiser to determine whether the property is tax- 
able,** the court need not determine this fact be-. 
fore appointing the appraiser.1® A deputy register 
of. wills has been held not a competent person to 
act as appraiser.!® 

Application for appointment. An application by 
the comptroller, made on a verified petition, setting 
forth all the necessary facts on information and 
belief, is sufficient.2° On the other hand, a petition 
is insufficient where the allegation that decedent 
owned the property on a certain date is not incon- 
sistent with decedent’s disposal of the property prior 
to his death,?? or where the petition does not show 
that the property was located within the state at 
the time of death.2? 

Removal. In some jurisdictions the orphans’ court, 
on finding that appraisers of an estate are not suf- 
ficiently impartial and disinterested to act as ap- 
praisers, has the power to remove them;?? and, 
where realty subject to collateral inheritance tax 
is omitted, such court cannot, without an order of 
removal, require the administrator to select new ap- 


| praisers other than those who valued the personalty 


and were appointed to value realty.24 Under a stat- 
ute empowering the court to appoint an appraiser 
when occasion may require, the county court is au- 
thorized on its own motion to vacate an order ap- 
pointing an appraiser and appoint a new appraiser 


‘on the ground that the report of the original ap- 


praiser is insufficient, and that the court cannot de- 
termine therefrom the amount of an inheritance 
hanes 

[§ 2625] (4) Jurisdiction and Powers. In fixing 
the value of property for purposes of the transfer 
tax the appraiser acts judicially.2® He does not act 
as a representative of the state comptroller, but 
should decide as a disinterested arbiter the ques- 
tions of law and fact arising before him.27 He has 


14. Commonwealth y. Bingham’s 


40 [aff 142 N.Y.S. 714, 157 App.Div. 
658]. 

[a] It will not be presumed, so as 
to work estoppel ag t subsequent 
appraisal for taxation, that the ap- 
praiser considered that such values 
were ascertainable and that their 
omission from his report and the or- 
der thereon was equivalent vf gen 
ing that they were exempt. mre 
Ely’s Estate, 149 N.Y.S. 40 [aff 142 N. 
Y.S. 714, 157 App.Div. 658]. 

6. In re Lewisohn’s Estate, 171 N. 

.S. 958. 
ee In re Hazard’s Estate, 126 N.E. 
345, 238 N.Y. 26; In re Hubbard’s Es- 
tate, 137 N.E. 17, 234 N.Y. 175. 

8. See supra § 2554. 

9. State v. District Court of Sec- 
ond Judicial District, 109 P. 438, 41 
Mont. 357. 

[a] In New York (1) under a stat- 
ute authorizing the appointment of an 
appraiser “as often as and whenever 
occasion may require,” it was held 
that the surrogate had authority to 
appoint an appraiser in an action be- 
tween the heirs where property had 
escaped taxntion by reason of the ex- 
ecutor’s claim that it was not a part 
of the estate. Matter of Lansing, 64 
N.Y.S. 1125, 31 Mise. 154, 1 Mills Surr. 
527. (2) This provision was omitted 
from later statutes. See statutory 
provisions. 

10. Commonwealth v. Cambron’s 
Bx'x, 165 S.W. 979, 158 Ky. 577. 

[a] Thus a will whereby the tes- 
tator gave to his wife for life all his 
estate, to manage as she might de- 
sire, With gift over at her death to 


more than a mere life estate, and the 
value of the estate passing to the 
nephews and nieces could not be ap- 
praised for an inheritance tax impos- 
ed by St. §§ 4281la, 4281b, until the 
death of the wife. Commonwealth v. 


Cambron’s Ex’x, 165 S.W. 979, 158 
Ky. 577. 
11. Dodge v. Youngblood, (Tex, 


Civ.App.) 202 S.W. 116 [rev on other 

grounds (Commn.App.) 245 S.W. 225]. 
12. See statutory provisions; cas- 

es infra this note; and notes 13-19. 

[a] State comptroller.—Under a 
statute authorizing the state comp- 
troller to appoint appraisers, it has 
been held that he is invested with 
absolute’ power of appointing and re- 
moving such officials. Duell v. Glynn, 
84 N.B. 282,191 N.Y. 357. 

[b] When regular appraisers not 
named.—Where the regular apprais- 
ers authorized to be appointed have 
not been named, the surrogate has 
been held to have authority to ap- 
point such an appraiser as he may 
deem proper. Matter of King, 67 NOY. 
S. 766, 56 App.Div. 617. 

18. State v. Dunlap, 156 P. 1141, 28 
Idaho 784. r 

[a] Register of wills (1) having 
jurisdiction to grant letters of admin- 
istration, has jurisdiction to appoint 
an appraiser. Dalrymple’s Est., 
Pa.Co. 177. (2) Such appraiser must 
be appointed by the register of tne 
county in which decedent had his res- 
idence at the time of his death, or the 
county in which is the principal part 
of his estate. In re Dalrymple, 64 A. 
554, 215° Pa. 367. 


Adm’r, 220 S.W. 727, 187. Ky. 749. 

15. Commonwealth y. Bingham’s 
Adm’r, supra. 

16. Commonwealth v. 
Adm’r, supra. 

17. See infra § 2625. 

18. In re Donoghue’s Hstate, 59 N. 
Y.S. 1087, 28 Mise. 607, 1. Mills 2338 
[aff 60 N.Y.S. 690, 44 App.Div. 186 
(aff.57 N.BE. 1110, 162 N.Y. 660) ]. 

19. In re Johnston, 11 YorkLeg. 
Rec. (Pa.) 4. 

20. Kelsey v. Church, 98 N.Y.S. 
535, 112 App.Div. 408; Matter of 
Oe erst 60 N.Y.S. 690, 44 App.Div. 

21. In re Gates’ Hstate, 170 N.Y.S. 
299, 103 Misc. 465. 

22. In re Gates’ Estate, supra. 

23. Wingert v. Albert, 95 A. 1055, 
127 Md. 80. 


Bingham’s 


24. Wingert v. State, 94 A. 166, 125 
Ma. 536. 
25." County:.Court “of “City. and 


County of Denver v. Watson, 118 P. 
979, 51 Colo. 405. 

26. In re Dunne’s Estate, 247 N.Y- 
S. 636, 188 Misc. 840. 

27. In re Barnes’ Estate, 144 N.Y. 
S. 794, 83 Misc. 272, 11 Mills 347. 

[a] Reason for rule—‘An ap- 
praiser should decide with entire im- 
partiality the questions arising be- 
fore him, whether of law or of fact 
or mixed questions of law and fact. 
The state comptroller is only one of 
the parties to the proceeding before 
the appraiser, and is entitled to no 
more consideration than the repre- 
sentatives of the estate.” In re 
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been held to have jurisdiction to take evidence on 
and to decide in the first instance such preliminary 
questions as may arise in the course of the apprais- 
al,?8 as the determination of such questions neces- 
sarily precedes the valuation of the assets.?? Thus 
it is the function of the appraiser in some,*° but 
not in all,?! jurisdictions to determine whether the 
property is taxable, and it is his duty to report on 
the character and probable value of so much of the 
estate as is liable to the tax,?? and to determine 
whether transfers of property have been made by 
deceased, rendering the transferred property liable 
to the tax.33 His duties do not inelude the writing 
of legal opinions or memoranda.** In making the 
appraisal the duty of the appraiser is confined to fix- 
ing the value of any articles specifically bequeathed 
and of annuities, life estates, ete., which are taxa- 
ble.2®> The jurisdiction of the appraiser to deter- 
mine questions arising before him is, however, not 
exclusive,?® as the surrogate has jurisdiction to de- 
termine all questions arising under the statute,** 
including the question of an estate’s ownership of 
property,?® the cash value of the estate, and the 
amount of the tax.*® He acts under the direction 
and superior authority of the surrogate.*° 

[§ 2626] (5) Notice. Notice of the time and place 
of an appraisement must be given to all parties 
interested in the estate or whose interests may be 
affected by the imposition of the tax,** including, 
on the one hand, the legatees,*? devisees,*? or heirs,*# 
and the executor or administrator,*? and, on the 
other hand, the proper representatives of the state, 
such as the state comptroller,*® county treasurer,*? 
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or district attorney.48 Notice to the executor or 


administrator is not, sufficient to a devisee, legatee, © 


or heir.t2 The validity of the notice is dependent 
on the provisions of the statute in relation there- 
to.2° Technical objections will not invalidate it.°? 
The notice should fix the time and place of the 
hearing,®? and when and where evidence may be 
heard.®? The jurisdiction of the appraiser and sur- 
rogate is limited by the notice.°4 Where a transfer 
tax appraisal has been terminated by the death, res- 
ignation, or.removal of the appraiser, the succeed- 
ing appraiser must proceed anew, and, where he 
continues the proceeding without further notice to 
interested parties, the assessment is invalid.>® 
Where, by express statutory provision, the duty is 
imposed on the surrogate of selecting the persons 
to whom notice is to be addressed by the appraisers, 
it is the duty of the surrogate to designate all per- 
sons entitled to notice;°® and, if he should omit to 
do so, it would be an error, on account of which any 
tax imposed on the person not notified or heard 
would be invalid as having been imposed without 
jurisdiction.°7 Where notice is duly given, it is 
sufficient to charge the person served with notice 
of all subsequent proceedings,®* including adjourn- 
ments from time to time, of which he would have 
had knowledge had he appeared at the time and 
place specified in the notice.°® That the record of 
the assessment fails to show notice to the transferee 
of the appraisement, as required by statute, is no 
objection to its validity, where an amended return 
contains an affidavit of the transferee made at the 
time of the appraisement as to the value of the 


Barnes’ Estate, 144 N.Y.S. 794, 800, 
83 Misc. 272, 11 Mills 347. 

28. In re Barnes’ Estate, supra. 

29. In re Barnes’ Estate, supra. 

30. In re O’Donoghue’s Estate, 59 
N.Y.S. 1087. 28 Misc. 607, 1 Mills 233 
[aff 60 N.Y.S. 690, 44 App.Div. 186 
(aff 57 N.E. 1110, 162 N.Y. 660)]. But 
see Stinger v. Commonwealth, 26 Pa. 
422 (holding that the duty of the 
appraiser is not to determine wheth- 
er the estate is subject to a tax but 
simply to ascertain the value of the 
estate). 


31. Stinger v. Commonwealth, su- 
pra; Wintermute’s Estate, 7 Pa.Dist. 
&Co. 281. 

32. See infra § 2630. 


33. In re Haskins’ Estate, 149 P. 
576, 170 Cal. 267. 

34. In re Von Bernuth, 171 N.Y.S. 
668, 103 Misc. 521. 

35. Matter of Jones, 5 Dem.Surr. 
(N.Y.) 30, 19 Abb.N.Cas. 221. 

36. In re Barnes’ Estate, 144 N.Y. 
S. 794, 88 Misc. 272, 11 Mills 347. 

37. In re Barnes’ Estate, supra. 

Power of surrogate to appraise 
property without appointing apprais- 
er see supra § 2622. 

38. In re Barnes’ Estate, 144 N.Y. 
S. 794, 83 Misc. 272, 11 Mills 347. 

39. In re Barnes’ Estate, supra; 
In re Rowe’s Estate, 170 N.Y.S. 742, 
103 Misc. 111 [reh den 171 N.Y.S. 1021, 
104 Misc. 109]. 

40. In re Astor’s Estate, 20 Abb. 
N.Cas. (N.Y.) 405. 

41. In re Backhouse, 77 N.E. 1181, 
185 N.Y. 544; Matter of McPherson, 
10 N.E. 685, 104 N.Y. 306, 25 N.Y. 
Wkly.Dig. 525, 58 Am.R. 502; 
Hart’s Estate, 166 N.Y.S. 188, 179 
App.Div. 39 [rev 162 N.Y.S. 716, 98 
Mise. 515, and aff 119 N.E. 1047, 222 
N.Y. 660]; Matter of Wood, 81 N.Y.S. 
511, 40 Misc. 155, 3 Mills 466; In re 
Winters’ Estate, 48 N.Y.S. 1097, 21 
Misc. 552; In re Vanderbilt’s Estate, 
10 N.Y.S. 239, 2 Conn.Surr. 319; 


In re 


Matter of Astor, 2 N.Y.S. 630, 6 Dem. 
Surr. 413; Astor’s Estate, 14 N.Y.St. 
478, 6 Dem.Surr. 402, 2 N.Y.S. 630, 20 
Abb.N.C. 405; In re Belcher’s Estate, 
12 Pa.Dist. 774, 11 Kulp 107; Binns’ 
Est., 25 Pa.Co. 337; Dodge v. Young- 
blood, (Tex.Civ.App.) 202 S.W. 116 
[rev on other grounds (Commn.App.) 
245 S.W. 225]. 

42. Inre Vanderbilt’s Estate, 10 N. 
Y.S.. 2393.82 Gonn.Surr: “819:'):In\»re 
Belcher’s Estate, 12 Pa.Dist. 774, 11 


Healy 107; Johnson’s Est., 41 Pa.Co. 
“43. In re Belcher’s Estate, 12 Pa. 


Dist. 774, 11 Kulp 107. 

44. In re Winters’ Estate, 48 N.Y. 
S. 1097, 21 Misc. 552;.In re Belcher’s 
Hstate, 12 Pa.Dist. 774, 11 Kulp 107. 

45. In re Belcher’s Estate, supra. 

46. In re Collins’ Estate, 93 N.Y.S. 
342, 104 App.Div. 184; In re Bolton’s 
Hstate, 72 N.Y.S. 430, 35 Misc. 688; 
In re Fulton’s Estate, 62 N.Y.S. 995, 
30 Mise. 70; In re Vanderhilt’s Es- 
tate, 10 .N.Y.S.  239,: 2 Conn.Surr. 
319. But see In re Wolfe, 33 N.E. 156, 
137 N.Y. 205 (holding that, under L. 
[1888] e 483 § 18, no notice of pro- 
ceedings for the appraisement is re- 
quired to be given to the comptroller 
or any Officer of the state). 

47. In re Fulton’s Estate, 62 N.Y.S. 
995, 30 Misc. 70. 

48. In re Bolton’s Estate, 72 N.Y. 
S. 430, 35 Mise. 688; In re Vander- 
bilt’s Hstate, 10 N.Y.S. 239, 2 Conn. 
Surr. 319. 

49. Belcher’s Estate, 12 Pa.Dist. 
774, 11 Kulp 107. 

50. Curtis v. Hoyt, 186 N.W. 460, 
192 Iowa 1334. 

[a] Thus, under Code Suppl. 
(1913) § 1481la6, providing that serv- 
ing of notice of appraisal of collat- 
eral inheritance tax shall be in the 
same manner prescribed for the com- 
mencement of civil actions, where the 
only party interested was an actual 
and bona fide resident of the county, 


and no showing was made that it was 


impracticable to serve the statutory ~ 


notice, publication was not authoriz- 
ed, not being the service provided un- 
der Code (1897) §§ 3518, 3535, for the 
commencement of civil actions. Cur- 
eae Hoyt, 186 N.W. 460, 192 Iowa 

51. Hanberg v. Morgan, 105 N.E. 
720, 263 Til. 616. 

[a] Thus, where a notice of ap- 
praisement stated that the appraiser 
would fix the value of the property 
of which decedent died seized, an ob- 
jection that it should state that the 
appraiser would fix the value of the 
portions of the estate passing to each 
legatee and devisee under the will is 
technical and without merit. Han- 
ee v. Morgan, 105 N.E. 720, 263 Ill. 

52. In re Belcher’s Estate, 12 Pa. 
Dist. 774, 11 Kulp 107. 

53. In re Belcher’s Estate, supra. 

54. In re Backhouse, 77 N.E. 1181, 
185 N.Y. 544. 

[a] Thus, where, on proceedings 
under the transfer law, certain per- 
sons were notified of an appraisal of 
their father’s estate, the jurisdiction 
of the surrogate on their default was 
so limited, and he had no jurisdiction 
to fix a tax on property passing to 
such persons under their grandfa- 
ther’s will. In re Backhouse, 96 N.Y. 
S. 466, 110 App.Div. -737. 

55. In re Hart’s Estate, 166 N.Y.S. 
188, 179 App.Div. 39 [rev 162 N.Y.S. 
716, 98 Mise. 515, and aff 119 N.E. 
1047, 222 N.Y. 660]. 

56. In re McPherson, 10 N.E. 685, 
104 N.Y. 306, 25 N:Y.Wkly.Dig. 525, 
58 Am.R. 502; In re Vanderbilt’s Bs- 
tate, 10 N.Y.S. 239, 2 Conn.Surr. 319. 

57. In re McPherson, 10 N.E. 685, 
104 N.Y. 306, 25 N.Y.Wkly.Dig. 525, 58 
Am.R. 502; In re Vanderbilt’s Estate, 
10 N.Y.S. 239, 2 Conn.Surr. 319. 

58. Hanberg v. Morgan, 105 N.E. 
720, 263 Ill. 616. 

59. Hanberg v. Morgan, supra. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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estate.°° 

Reappraisement.°1 Where an appraisement is set 
aside and a new appraisement ordered, such new 
appraisement cannot be made without notice to the 
parties interested in the estate,®? including the state 
treasurer. ®* 

[§ 2627] (6) Appointment of Guardian Ad Li- 
tem.°* Where the report of an inheritance tax ap- 
praiser shows that the guardian of a minor devisee 
appeared by an attorney, there is no necessity of 
the appointment of a guardian ad litem.** Even 
where a guardian ad litem should be appointed, pro- 
ceeding to appraise the property and fix the tax 
without such appointment is a mere irregularity and 
will not subject the order of the county judge to 
collateral attack.®® 

[§ 2628] (7) Hearing. Proceedings before inher- 
itance tax appraisers are in the nature of inquisi- 
tions.** As a general rule the appraisers must af- 
ford interested parties an opportunity to be heard,*§ 
and this is so, even though the statute does not 
in terms provide for such hearing.®® While the 
state on such an inquisition should be liberally treat- 
ed, the proceeding should not be allowed to harass 
the citizen.7° The proceeding should be consistent 
with the general principles of fair dealing, of jus- 
tice, and of right.*1_ According to the practice in 
some jurisdictions the appraiser may receive evi- 
dence to establish claims for deduction.72 Where 


notes executed by the corporation in which deceased’ 


held stock were produced to establish the value of 
the stock in transfer tax proceedings, the appraiser 
is not entitled to retain the notes except for the 
purpose of inspection and examination and to make 
a copy of them for his own records.** When a con- 
troverted issue of domicile arises, the evidence taken 
before the appraiser should be taken under the ordi- 
nary rules of evidence in equity and in surrogate’s 
courts, and the surrogate must consider objections 
and exceptions.?¢ Where the question of the resi- 
dence of decedent is raised, that question must be 
determined before the executor can be compelled to 


60. Howell v. Edwards, 96 A. 186, 74. 
88 N.J.Law 134 [aff 99 A. 1070, 89 
N.J.Law 713]. 

6]. Reappraisement generally see 


1088]. 
75. 
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In re Green’s Estate, 164 N.Y. 
S. 1063, 99 Misc. 582 [aff 165 N.Y.S. [a] 


Matter of Bishop, 
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disclose the assets of the estate.75 

[§ 2629] (8) Evidence. Burden of Proof. The 
burden of proof is on one who claims a lower rate 
of taxation on account of his relationship to de- 
cedent.*® Where the necessary prima facie proof 
of the validity of an indebtedness of the estate is 
established, the burden of proving want of consid- 
eration is then on the state comptroller.77 

Admissibility. Proceedings before inheritance tax 
appraisers being in the nature of inquisitions,’* com- 
mon-law rules of evidence regulating trials by jury 
cannot be insisted on in such proceedings to the 
prejudice of the state.7® Substantial justice is all 
that is required..° The appraiser has been held to 
have considerable latitude concerning the evidence 
he shall accept as to values,’! but he should not 
accept incompetent evidence as a basis of value,®? 
and the state should not be allowed to inquire into 
matters entirely irrelevant,** nor should it be per- 
mitted to inquire concerning matters not germane 
to the scope of the inquiry.** On a hearing before 
the appraiser, for the purpose of ascertaining the 
value of decedent’s estate, any question should be 
allowed which tends to elicit information that may 
assist in determining the value of the property.®® 
A witness should be allowed to answer, even if the 
question is objected to.°® Unverified statements as 
to the market value of decedent’s stock should not 
be received by the appraiser in fixing a transfer 
tax,“ and it is improper for the appraiser to rely 
on the briefs of counsel for the facts to sustain his 
findings.*8 

Weight and sufficiency. Where there is no evi- 
dence before the appraiser to show that the value 
of the premises was greater than the! amount stated 
in affidavits submitted by the executors, the transfer 
tax appraiser should not fix a higher value,®® and, 
if the appraiser refuses tol accept the executor’s ap- 
praisal, and an expert appraiser appointed at his 
suggestion fixes a lower value, the appraiser can- 
not revert to the executor’s valuation.°° Where 
the affidavits of a real estate expert constitute the 


85 Misc. 283, 12 Mills 28. 
Thus an unverified statement, 
based on inspection of books, of the 


81 N.Y.S.| value of a printing plant belonging 


infra § 2632. 


62. In re Brown’s Estate, 179 P. 
652, 54 Utah 73. 

63. In re Brown’s Estate, supra. 

64. Iiability of estate for fees of 


uardian ad litem see infra § 2660. 
2 65. Hanberg v. Morgan, 105 N.E. 
720, 263) Ill. 616. 

66. Hanberg v. Morgan, supra. 

67. In re Green’s Estate, 168 N.Y. 
S. 364, 102 isc. 45 [rev on other 
grounds 171 .Y.S. 494, 184 App.Div. 
376]; In re Martin’s Estate, 157 INE 
S. 474, 94 Misc. 81, 16 Mills 286 [rev 
on other grounds 158 N.Y.S. 915, 173 
‘App Div. 1.5) <In..ré Crawford’s Es- 
tate, 147 N.Y.S. 234, 85 Misc. 283, 12 

ills 28. 
seni Martin v. Pollock, 87 S.E. 793, 
144 Ga. 605; In re Hart’s Estate, 166 
N.Y.S. 188, 179 App.Div. 39 [rev 162 
N.Y.S. 716, 98 Misc. 515, and aff 119 
Nim. 1047.0 222 ONY.156607; In“ "re 
Belcher’s Estate, 12 Pa.Dist. 774. 

69. Martin v. Pollock, 87 S.E. 793, 
44 Ga. 605. 

: 70. In re Green’s Estate, 168 N.Y. 
S. 364, 102 Misc. 45 [rev on other 
grounds 171 N.Y.S. 494, 184 App.Div. 
376]. 
71. In re Green’s Hstate, supra; 
In re Crawford’s Estate, 147 N.Y.S. 
234, 85 Misc. 283, 12 Mills 28. 

72. In re Wormser’s Estate, 73 N. 
Y.S. 748, 36 Misc. 434. 

73. In re Crawford’s Estate, 147 N. 
Y.S. 234, 85 Misc. 283, 12 Mills 28. - 


474, 82 App.Div. 112. 

76. Murphy v. People, 72 N.E. 779, 
213 Ill. 154; Matter of Davis, 90 N.Y. 
S. 244, 98 App.Div. 546 [rev on other 
grounds 77 N.B. 259, 184 N.Y. 299]. 

77. In re Crawford’s Estate, 147 
N.Y.S. 234, 85 Mise. 283, 12 Mills 28. 

[a] Thus, where the holder of 
notes executed by a corporation in 
which decedent held stock produced 
the notes before the appraiser for the 
transfer tax, and the signature and 
indorsement of deceased were not 
disputed, the necessary prima facie 
proof of the validity of the indebted- 
ness was established, and the burden 
of proving want of consideration for 
the notes was then on the state comp- 
troller. In re Crawford’s Estate, 147 
N.Y.S. 234, 85 Misc. 283, 12 Mills 28. 


78. See supra § 2628. 
79. In re Green’s Hstate, 168 N.Y. 
S. 364, 102 Mise. 45 [rev on other 


grounds 171 N.Y.S. 494, 184 App.Div. 
376]; In re Martin’s Estate, 157 N.Y. 
S. 474, 94 Misc. 81, 16 Mills 286 [rev 
on other grounds 158 N.Y.S. 915, 173 
App.Div. 1]. 

80. In re Martin’s Estate, supra. 

81. In re Gibert’s Hstate, 160 N. 
Y.S. 213, 96 Misc. 401 [mod 163 N.Y.S. 
974, 176 App.Div. 850]. 

g2. In re Reed’s Estate, 162 N.Y.S. 
412, 98 Misc. 102; In re Canfield’s Es- 
tate, 159 N.Y.S..735, 96 Misc. 119; In 
re Crawford’s Estate, 147 N.Y.S. 234, 


to deceased, is incompetent evidence, 
and such valuation cannot be made 
the basis of a transfer tax. In re 
Teo Hstate, 162 N.Y.S. 412, 98 Misc. 

83. In re Green’s Estate, 168 N.Y. 
S. 364, 102 Mise. 45 [rev on other 
grounds 171 N.Y.S. 494, 184 App.Div. 
376]; In re Crawford’s Estate, 147 
N.Y.S. 234, 85 Misc. 283, 12 Mills 28. 

[a] Thus, until a nonresident is 
shown to be doing business in the 
state, evidence as to what banks his 
money is deposited in, the amount 
thereof, or kind of notes money was 
invested in, was properly excluded as 
immaterial, in an appraisal for pur- 
poses of the transfer tax. In re 
Green’s Estate, 168 N.Y.S. 364, 102 
Misc. 45 [rev 171 N.Y.S. 494, 184 App. 
Div. 376]. 

84. In re Green’s Estate, supra. 

85. In re Bell’s Estate, 158 N.Y.S. 
142, 94 Mise. 552. 

86. In re Bell’s Estate, supra. 


87. In re Chamber’s Estate, 155 N. 
Wasaeloo 
88. 


In re Astor’s Estate, 2 N.Y.S. 
630, 6 Dem.Surr. 402. 

s9. In re Ulrici’s Estate, 182 N.Y. 
S. 516, 111 Misc. 55; In re Willmer’s 
Estate, 134 N.Y.S. 686, 75 Misc. 62, 8 
Mills 522 [aff 138 N.Y.S. 649, 153 App. 


Div. 804]; In re Meenan’s Estate, 164 
N.Y.S. 461. 

90. In re Clark’s Estate, 163 N.Y. 
S. 972. 


1718 [61 C.J.] 


only evidence submitted to the appraiser concern- 
ing the value of decedent’s real estate, the appraiser 
is justified in accepting it and making his appraisal 
on the valuation supplied by the expert.°* The 
value of a given property of decedent as determined 
by an actual sale thereof within a reasonable length 
of time subsequent to the decease is entitled to great 
weight, and in some eases conclusive weight for 
transfer tax purposes.°? 
cases determining the sufficiency of the evidence to 
support the findings of the appraiser that property 
was subject to inheritance or transfer tax,°* that 
executors took possession, subsequent to decedent’s 
death, of shares of stock held in trust during dece- 
dent’s lifetime, or the certificates representing such 
stock,®* and as to the value of the property.®® 

[§ 2630] (9) Report. It is the duty of the ap- 
praiser to report on the character and probable val- 


ue of so much of the estate as is liable for the in-. 


heritance tax,®® and it has been held that it is im- 
proper for his report to contain also a statement of 
the exempt property.°’ The report should also show 
that the property was appraised at “its fair market 
value,” in accordance with the provisions of the 
statute.°* The report should state the value of 
the property on the date of the death of the testa- 
tor.°® Where the statute provides that, if the value 
of the remainder interest is not ascertainable at the 
time of the appraisal, taxation of such interest 
should be suspended until it vests in possession, 
it is sufficient if the report states facts which bring 
the matter within the particular provision of the 
statute,2 and it is unnecessary to allege the legal 
effect of the facts.2 The report will be held to ex- 
clude from the appraisement interests which had 
not vested in possession and the value of which was 


TAX ATION 


In the notes will be found © 


[§§ 2629-2630 


accordingly not ascertainable, when this can be done 
by a fair construction of the report.* , 
Notice of hearing. Where the appraiser should 
mail notices to all persons known to him as having ‘| 
an interest in the property, a report showing that : 
only the persons whose names appear in the order 
of appointment were notified is insufficient.° If an =| 
affidavit, which alleges specifically that notice of i 
appraisal was duly given, is attached to the apprais-_ 
er’s report, a denial on information and belief that 
notice was received is insufficient to controvert the 
allegation in the affidavit.® 
Notice of filing. Although a statute makes no 
provision for notice of the filing of the appraise- 
ment, the requirement may be necessarily implied 
from other provisions.’ The notice should be given 
on or before the date of filing,* but not later.® 
Recommission. The surrogate may, in his dis- { 
cretion, remit the report to the appraiser for the 
introduction of additional proofs,1° but, where the 
value of the estate is correctly stated in the report 
of the appraiser and nothing’ remains to be done 
except to calculate the value of the interest of each 
of the parties, it has been held that it would be an 
idle ceremony to remit the report to the appraiser. | 
If, through inadvertence, the surrogate confirms a 
report which is insufficient, he may vacate the order 
and recommit the report for correction.?? 
. Reference to superintendent of insurance. Under 
a statute authorizing the surrogate to refer the re- 
port of the appraiser to the superintendent of in- 
surance to determine the value of any future estate, 
the determination of the superintendent of insur- 
ance is binding on the surrogate.*? 
Amended report. Where the attorneys for the 
executors consent to the filing of an amended re- 


91. In re Gale’s Estate, 145 N.Y.S. 
301, 83 Misc. 686, 11 Mills 522. 

[a] If state comptroller is dissat- 
isfied with valuation contained in affi- 
davits, he should either examine affi- 
ant as to the basis of his valuation 
or submit an appraisal by some one 
possessing the necessary qualifica- 
tions for the appraisal of real estate. 
In re Gale’s Estate, 145 N.Y.S. 301, 83 
Misc. 686, 11 Mills 522. 

92. In re Jones’ Estate, 247 N.Y.S. 
643, 189 Misc. 31. r 

93. [a] Evidence held sufficient. 
—tIn re Bijur’s Estate, 216 N.Y.S. 523, 
127 Misc. 206. 

[b] Evidence held insufficient.— 
In re Kolb’s Estate, 186 N.Y.S. 670, 
114 Misc. 361. 

94. In re Dillingham’s Hstate, 238 
PPi36.0,4196) Cal? 525. 

95. In re Paterno’s Estate, 169 N. 
Y.S. 765, 182 App.Div. 478; In re 
Jones’ Estate, 247 N.Y.S. 643, 139 
Misc. 31; In re Burgheimer’s Estate, 
154 N.Y.S. 9438, 91 Misc. 468, 15 Mills 


223; In re Bell’s Hstate, 168 N.Y.S. 
583. 
*fa} Evidence held sufficient.—In 


re Felton’s Estate, 169 P. 392, 176 Cal. 
663; In re Hubbard’s Hstate, 169 N.Y. 
So9325, 103° Mise 125. * 

{b] Evidence held insufficient.— 
(1) Generally. People v. Penniston, 
104 N.B. 228, 262 Tl]. 191; In re Jones’ 
Estate, 247 N.Y.S. 643, 139 Misc. 31; 
In re Jackson’s Estate, 211 N.Y.S. 
537, 125 Misc. 787; In re Ulrici’s Es- 
tate, 182. N.Y.S. 516, 111, Misc. 255; 
In re Willmer’s Hstate, 134 N.Y.S. 
686, 75 Misc. 62, 8 Mills 522 [aff 138 
N.Y.S. 649, 153 App.Div. 804]; In re 
Davidson’s Estate, 211 N.Y.S. 540; In 
re Loeb’s Hstate, 164 N.Y.S. 592. (2) 
To warrant appraiser’s finding that 
bond and mortgage were worth face 
value less expense of foreclosure, and 


to show that it was worth an amount 
not to exceed the best bid obtained on 
an attempted foreclosure. In re 
Bell’s Estate, 168 N.Y.S. 588. (3) A 
clause, in a will of a member of a 
partnership, that on his death nothing 
should be paid by his estate for the 
partnership good will, has been held 
not to justify the transfer tax ap- 
praiser in finding the nonexistence of 
such good will. In re Burgheimer’s 
Estate, 154 N.Y.S. 943, 91. Misc. 468, 
15 Mills 223. 

96. In re Haskins’ Estate, 149 P. 
576, 170 Cal. 267; In re Astor’s Estate, 
2 N.Y.S. 630, 6 Dem.Surr. 402. 

[a] Property included.—(1) An 
appraiser’s report, showing that he 
had appraised “all the property of the 
deceased made known to him by the 
executor,” is insufficient, as he should 
appraise all the property liable to the 
tax, regardless of the source of his 
information. In re Astor’s Estate, 2 
N.Y.S. 630, 6 Dem.Surr. 402. (2) A 
report of an appraiser in proceedings 
to impose a transfer tax on property 
belonging to a decedent’s estate, dis- 
covered after ‘the original appraise- 
ment thereof, which fails to show 
that it embraces all of the property 
belonging to such estate and subject 
to taxation at the date of decedent’s 
death, and that the valuation thereof 
is as of the same date, is fatally de- 
fective and should not be confirmed. 
In re Harle’s Estate, 77 N.Y.S. 503, 
74 App.Div. 458. . 

97. In re Astor’s Estate, 2 N.Y.S. 
630, 6 Dem.Surr. 402. 

98. In re Astor’s Hstate, supra. 

99. In re Earle’s Estate, 77 N.Y.S. 
503, 74 App.Div. 458. = 

Time as of which valuation made 
see supra §§ 2554-2559. i 

1. See supra § 2574. : 

2. In re Pearsall’s Estate, 149 N. 
Yasui woe 


3. In re Pearsall’s Estate, supra. 

[a]. Thus, where the appraiser re- 
ported ‘that it was not then ascertain- 
able to whom a remainder would pass, 
it was not necessary for him to state 
that taxation of such remainder was 
suspended, his: report as made bring- 
ing the matter clearly within L. 
(1892) ¢ 399. In re Pearsall’s Estate, 
149 N.Y.S. 36. 

4. In re Ely’s Estate, 142° N.Y.S: 
714, 157 App.Div. 658. 

[a] Thus a report of an appraiser 
to ascertain the transfer tax due un- 
der a will under L. (1892) e 399 § 3, 
providing that the transfer of an in- 
terest, the value of which was not 
ascertainable at the date of appraise- 
ment, was not taxable until it vested 
in possession, has been held sufficient- 
ly to exclude from the appraisement 
interests which had not vested in 
possession, so that they, could be sub- 
sequently taxed after they did vest. 
In re Ely’s Estate, 142 N.Y.S. 714; 157 
App.Div. 658. 


5. In re Astor’s Estate, 2 NvY.Sz 


Gan toa 402. 
5 n re Hart’s Estate, 162 N.Y.S. 
716, 98 Misc. 515 [rev on other 


eee 166 N.Y:S. 188, 179 App.Div. 


7. In re Belcher’s Estate, Aas) 
211 Pa. 615. oe hae 
8. In re Belcher’s Estate, 12 Pa. 
Dist. 774, 11 Kulp 107. 
9. In re Belcher’s Hstate, 12 Pa. 
gets i 11 Kulp 107. 
: atter of Kelly, 60 N.Y.S. 5 
29 Misc. 169, 1 Mills 264, aha 
11. In re Rowe’s Estate, 170 N.Y.S 
742, 103 Misc. 111 [reh den 171 N.Y'S. 
1021, 104 Mise. 109]. ace 
i n re Harle’s Estate, 77 N.Y.S. 
508, 74 App.Div. 458. 
13. In re Davis’ Estate, 36 N.Y.S. 
822, 91 Hun 53 [aff 44 N.E. 185, 149 
N.Y. 539]. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 2630-2633] 


port, they cannot thereafter deny that the appraiser 
had authority to file the amended report or that the 
surrogate had jurisdiction to grant order thereon.4 

[§ 2631 | (10) Exceptions or Objections to Report 
or Appraisal. It has been held that an appraiser’s 
report to the county court in inheritance tax pro- 
ceedings may be attacked before such court, al- 
though the inheritance tax law does not provide for 
an appeal from the report.1° Where the statute 
requires the filing of exceptions within a specified 
time after appraisal, exceptions filed within the re- 
quired time after final appraisal, although not with- 
in such time after tentative appraisal, are timely,!* 
and it has been held that exceptions, although not 
filed until appeal, should not be overruled.t? Un- 
der a statute requiring the exceptions to point out 
specifically the grounds of any objection, the excep- 
tions are good if they sufficiently point out the 
grounds of objection to be that the valuation of the 
property is less than its market value and that in- 
accurate deductions were allowed for indebtedness.?§ 
One excepting to the report of the appraiser fixing 
the value of the estate has the burden of proof,}® 
and, if such burden is not sustained?° by a clear 
preponderance of the evidence,”?! the exceptions will 
be overruled. On a hearing of objections to the 
appraisement the court should, when required by 
statute, make findings of fact and on such findings 
make conelusions of law and enter judgment acecord- 
ingly,*? and the courts in some jurisdictions have 
been held to have power to render judgment for the 
amount of the tax,?* not being limited to passing 
on the correctness of the valuations.** In other 
jurisdictions the court has been held to have no 
power to reduce the appraised value of the estate,?® 
but ean, if competent and material evidence is pro- 
duced, set aside the appraisement and appoint other 
appraisers to make another appraisement.?° 

[§ 2632] (11) Reappraisement.*7 While the 
court may not arbitrarily set aside the appraise- 
ment and order a reappraisement,?* it may do so 
if competent and material evidence is produced.”® 
Accordingly, in some jurisdictions, the court is au- 
thorized to order a second appraisement where the 
property of the estate has been overvalued.?° or 
where property has been omitted from the first ap- 
praisement by mistake,** or through error caused 
by misstatements of the executor of the estate,*° 


14. In re Alexander’s Estate, 226 30. 


TAXATION 


In re Seibel’s Estate, 222 N.W. 
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but not where the omission is on the deliberate ruling 
and judgment of the appraiser.?2 The fact that the 
property appraised was subsequently sold at pub- 
lic auction for a price exceeding the appraisement 
has been held not ground for a reappraisement.?* A 
mere ambiguity is not sufficient to warrant setting 
aside the appraisement and appointing new apprais- 
ers;*° especially where the ambiguity can be ex- 
plained by evidence, and shown to be without prej- 
udice to the objectors.** So, when additional prop- 
erty is discovered after the first appraisement and 
adjudication of the inheritance tax thereon, it is 
unnecessary to set aside the preceding appraisement 
and adjudication before proceeding to a determi- 
nation of the value of the newly discovered property 
and fixing the amount of inheritance tax thereon.?7 
A statute permitting a reappraisement in case of 
a fraudulent, collusive, or erroneous determination 
has been held to contemplate only errors of fact,?® 
and does not apply where the error is one of law.?® 
Accordingly, the failure of the appraiser to tax a 
bequest under a mistaken theory that it was not sub- 
ject to the transfer tax is not ground for a reap- 
praisal under such statute.*° A statute authoriz- 
ing an executor or administrator to apply for a 
reappraisal has been held applicable only when a 
reappraisal of all the taxable estate is applied for, 
and no relief can be given when an application is 
made for a reappraisal of only a part of the prop- 
erty.*! Where the-state is not a.party to the first 
appraisement, its interest may be such that it is with- 
in the power of the court, on the application of the 
state, and a showing of error in the proceedings 
theretofore had, to correct the error by means of 
a new appraisement.*? If the preponderance of the 
evidence sustains the appraisement returned by the 
appraisers,**® or if there is no competent evidence 
against the appraisement,#* the court should not 
set it aside and appoint other appraisers. 

[§ 2633] 1. Order or Judgment—(1) In General. 
A surrogate’s assessment order, fixing presently a 
tax on remainders subject to absolute power of ap- 
pointment, has been held properly to contain a pro- 
vision for tax abatement as to remainders if, on the’ 
date of appraisal, no appointment has been made.*® 
Where the rights, interest, and estate of the trans- 
feree are dependent on conditions whereby they 
might be defeated or abridged, the order fixing and 


through an error caused by the mis- 


N.Y.S. 758, 131 Misc. 580. 

15. Dodge v. Youngblood, (Tex. 
Civ.App.) 202 S.W. 116 [rev on other 
grounds (Commn.App.) 245 S.W. 2251. 


16. State v. Killough, 299 S.W. 
805, 156 Tenn. 131. , 
17. Commonwealth v. Belknap’s 


Ex’r, 197 S.W. 668, 177 Ky. 265. 

18. State v. Killough, 299 S.W. 805, 
156 Tenn. 131. ' 

19. Commonwealth _v.. Belknap’s 
Ex’r, 197 S.W.. 668, 177 Ky. 265) (en 
re Clift’s Estate, 260 P. 859, 70 Utah 
09. : 
: 20. Commonwealth v. Belknap’s 
Ex’y, 197 S.W. 668, 177 Ky. 265. 

21. In re Clift’s Estate, 260 P. 859, 
0 Utah 409. 
i 22. In re Brown’s Estate, 179 P. 

2,54 Utah 73. 
bar Deen v. Crenshaw, 158 S.W. 
987, 128 Tenn. 123. 

24, Deen v. Crenshaw, supra. 

25. In re Brown’s Estate, 179 P. 
652, 54 Utah 73. 

26. See infra § 2632, 

27. Notice of reappraisement see 

ra 2626. 
N28. in re Brown’s Estate, 179 P. 
652, 54. Utah_73. - 

29. In re Brown's Estate, supra. 


361, 207 Iowa 100; Whitney v. Tax 
Commissioner, 125 N.H. 187, 234 Mass. 
188; In re Brown's Estate, 179 P. 652, 
54 Utah 73. 

[a] Appraisement in excess of val- 
ue in ordinary course of trade should 
be set aside and new appraisers ap- 
pointed. In re Seibel’s Estate, 222 
N.W. 361, 207 Iowa 100. 

Error as to valuation as ground for 
modification of order see infra § 2636. 

81. In re Lansing’s Estate, 64 N.Y. 
S. 1125, 31 Misc. 148. ; 

[a] In Pennsylvania (1) prior to 
the act of May 6, 1887; it was held that 
the statute did not contemplate. or 
provide for a second appraisement. 
In re Moneypenny, 387 A. 589, 181 Pa. 
309; Commonwealth v. Freedley, 21 
Pa. 33. (2) Since the passage of that 
act it has been held that, in a proper 
case, a new appraisement may be had. 
In re Meyer’s Hstate, 33 Pa.Co, 277. 

32. In re Meyer’s Estate, 16 Pa. 
Dist. 284; In re Borie’s Estate, 13 
Pa.Dist.&Co. 355. 

[a] Thus, where the statute re- 
quires the owners and fiduciaries to 
give information as to all assets sub- 
ject to appraisement, and part of the 
estate is omitted by the appraiser 


statement of the executor, a second 
appraisement is authorized. In re 
Meyer’s Estate, 16 Pa.Dist. 284; In 
re Borie’s Estate, 13 Pa.Dist.&Co. 355. 

Concealment of facts by a‘lminis- 
trator as ground for setting aside as- 
sessment see infra § 2635. 

33. ee re Borie’s Estate, 13 Pa.Dist. 

9 
» OF . 

34. In re Bruce, 59 N.Y.S. 10838. 

35. In re Clift’s Estate, 260 P. 859, 
70 Utah 409. 

36. in re Clift’s Estate, supra. 

37. In re Picot’s Estate, 178 P. 75, 
§3 Utah, 195. 

38. Matter of Niven, 61 N.Y.S. 956, 
29 Mise. 550. 

39. Matter of Niven, supra. 

40. Inre Crerar’s Estate, 67 N.Y.S. 
795, 56 App.Div. 479, 9 N.Y.Ann.Cas. 
101; Matter of Niven, 61 N.¥:S. 956, 
29 Misc. 550. 

41. Whitney v. Tax Com’r, 125 11... 
187, 234 Mass. 188. 


42. In re McGhee, 74 N.W. 695, 105 
Iowa 9. 
43. In re Brown’s Estate, 179 P. 


652, 54 Utah 73. 
44. In re Brown’s Hstate, supra. 
45. In re Perkin’s Estate, 194 N.Y. 
S. 848,119 Misc. 21. 
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assessing the tax should fix both the minimum and 
maximum rate applicable to any of the contingencies 
of suecession under the will of the testator.4® Un- 
der a statute requiring a transfer in contemplation 
of death to be without valuable and adequate con- 
sideration, findings which do not declare the want 
of such consideration cannot support a judgment 


imposing the inheritance tax.** 


Proceedings for declaratory judgment may be dis- 
missed for failure to prosecute.47% 

[§ 2634] (2) Conclusiveness and Effect.*® 
order assessing and fixing the tax is an adjudication 
in respect of the liabilities thereby fixed,*® and, 
except in those jurisdictions where the action of the 
surrogate possesses none of the qualities of a judg- 
ment which would conclude the parties interested 


46. In re De Cordova’s Estate, 192 
N.Y.S. 11, 199 App.Div. 492. 

47. McDougald v. Boyd, 159 P. 
LOS, L2, Cals. 753. 

47144. McFarland v. Crenshaw, 22 
S.W.(@a) 229, 160 Tenn. 170. 

[a] Tlustration.—W here complain- 
ants, in a suit for a declaratory judg- 
ment to determine the present liabil- 
ity for the entire inheritance tax, 
failed to perfect their appeal within 
the time from the decree of the chan- 
cellor dismissing their suit, and the 
state’s right to demand from the ex- 
ecutors the payment of the inherit- 
ance tax accrued when the bill for 
the declaratory judgment was filed, 
the commissioner of finance and taxa- 
tion was justified in believing the 
appeal was abandoned and in bring- 
ing suit for the collection of the tax 
and, where all the questions against 
the tax which could be raised in the 
bill for the declaratory judgment were 
equally available as a defense to the 
suit of the commissioner, complain- 
ants’ failure to prosecute their action 
for a declaratory judgment with dili- 
gence should be remitted to the de- 
fense in the suit brought by the com- 
missioner of finance. McFarland v. 
Crenshaw, 22 S.W.(2d) 229, 160 Tenn. 
170. 

48. Collateral attack on orders or 
decrees of probate or orphans’ courts 
see Judgments § 824. 

49. In re Rice’s Estate, 61 N.Y.S. 
911, 29 Misc. 404. 

50. In re Vineland Historical, etc., 
Soc., 56 A. 1039, 66 N.J:Eq. 291 [dist 
In re Wolfe’s Estate, 33 N.E. 156, 137 
N.Y. 205 (rev 21 N.Y.S. 515)]. 

51. Becker v. Nye, 96 P. 333, 8 Cal. 
App. 129; Matter of Wolfe, 33 N.E. 
156, 187 N.Y. 205, 29 Abb.N.Cas. 451; 
In re Fletcher’s Estate, 219 N.Y.S. 239, 
219 App.Div. 5; In re Schermerhorn, 
57 N.Y.S. 26, 38 App.Div. 350; In re 
Rice’s Estate, 61 N.Y.S. 911, 29 Misc. 
404; In re Hackett’s Estate, 35 N.Y.S. 
1051, 14 Misc. 282; Com: v. Freedley, 
21) Pas'33) }Invre ‘Klink;:)28' Pa. Dist. 
760; Liucas’s Bst.; 21) Pa: Dist): 757; 
Wasser’s Est., 19 Pa.Dist. 140; Alli- 
son’s Hst., 18 Pa.Dist. 438; Steel’s 
Estate, 5 Pa.Dist.&Co. 540. 

[a] Exempt  character.—(1) In 
general. In re Wolff's Estate, 33 N. 
K. 156, 187 N.Y. 205. (2) Where the 
appraiser, although finding that the 
portion of a bequest to a charitable 
institution incorporated under L. 
(1848) c¢ 319 § 6, as amended by L. 
(1903) ¢ 623, was invalid because it 
exceeded one half of the estate, there- 
by in effect finding that such part 
passed under the intestate laws and 
was taxable at the date of decedent’s 
death, failed to include it in his re- 
port, and it was excluded from the 
order assessing a tax on the estate, 
this constituted a determination that 
it was not taxable, and estopped the 
state comptroller, who failed to appeal 
therefrom, from subsequently secur- 
ing an order assessing a tax thereon. 
In re Clarkson’s Estate, 149 N.Y.S. 32. 

{b] Value of property.—(1) If an 


TAXATION 


appraisal.°° 


question other than that of taxation.°* The 
confirming the appraiser’s report is not binding on, 


[$§ 2633-2634 


from contesting their liability,®° is final and conelu- 
sive if not appealed from,*! or other statutory mode 
of review pursued.®*» The decree is binding as to 
all interests that were taxable at the time of the 
The decree is not conclusive on any 


The order 


and does not conclude, the parties as to questions 


not involved®® or determined,®® and the finding of 


an appraiser on a question not in issue and not. ap- 


The 


does not apply 


asset realizes on a sale more than 
the value assessed, the state cannot 
claim a tax on the increase. In re 
Borie’s Estate, 13 Pa.Dist.&Co. 355. 
(2) The same rule applies where the 
sale price is less than the appraised 
value of the property. In re Borie’s 
Estate, supra. 

[ec] Tax commission’s failure to 
contest an issue clearly presented in 
the transfer tax proceeding does not 
change the conclusive effect of the 
order. In re Putnam’s Estate, 220 N. 
Y.S. 439, 220 App.Div. 34 [rev 217 N. 
Y.S. 700, 127 Misc. 799]. 

52. Cabot v. Commissioner of Cor- 
porations and Taxation, 166 N.B. 852, 
267 Mass. 338, 64 A.L.R, 1277; Chand- 
ler v. Roddy, 43 S.W.(2d) 397, 163 
Tenn. 338; State v. American Trust 
Co., 32 S.W.(2d) 1036, 161 Tenn. 570. 

53. In re Morss’ Estate, 149 N.Y.S. 
41, 85 Mise. 676, 12 Mills 107. 

54 In re Lloyd’s Hstate, (Cal. 
App.) 289 P. 892; Amherst College v. 
Ritch, 45° NB.’ 876, 151 NY. 343; In 
re Burger’s Estate, 205 N.Y.S. 220, 
123 Misc. 308; In re Crawford, 147 
N.Y.S. 234, 85 Mise. 283, 12 Mills 28. 

{a] Mllustration.—A determination 
of the surrogate’s court, in a trans- 
fer tax proceeding, that decedent’s 
trust agreement violated the statute 
against perpetuities is controlling 
only in that proceeding. In re Best’s 
Hstate, 249 N.Y.S, 784, 140 Misc. 31. 

55.. In re Naylor’s Estate, 105 N. 
Y.S. 667, 120 App.Div. 738 [aff 105 N. 
Y.S. 667, 120 App.Div. 738]. 

[a] Validity of bequest.—The de- 
cree is not conclusive on the right of 


|a legatee or devisee to have the ques- 


tion of the validity of a bequest or 
devise determined on a proceeding ju- 
dicially to settle the estate. In re 
Burger’s,. Estate, 205 N.Y.S. 220, 123 
Misc. 308. 

[b] Walidity of indebtedness.— 
Any finding made by the appraiser as 
to the validity of the indebtedness 
alleged to exist against any part of 
the assets will not prevent the leg- 
atees from bringing an action in an 
appropriate tribunal to determine the 
validity of such indebtedness. In re 
Crawford’s Estate, 147 N.Y.S. 234, 85 
Misc, 283, 12 Mills 28. 

56. In re Irwin’s Hstate, 73 N.Y.S. 
415, 36 Misc. 277. 

57. In re Goldenberg’s Estate, 176 
N.Y.S. 201, 187 App.Div. 692. 

[a] Thus, in a transfer tax pro- 
ceeding, a former and original report 
of appraiser that the vesting of re- 
mainders was not then ascertainable 
but contingent, where it did not ap- 
pear that the question of vesting was 
then raised, does not preclude the re- 
maindermen from claiming that the 
estate vested on the testator’s death, 
the finding of the appraiser being so 
far as the record shows purely gra- 
tuitous. In re Goldenberg’s Hstaté, 
176 N.Y.S. 201, 187 App.Div. 692. 

58. In re Goldenberg’s Estate, su- 


ra. 
[a] Ilustrations.—(1) In a _ sub- 


proved of in the order of the court is not res judi- 
eata,°>? and the only matters that are res judicata 
are those embodied in the order, and not those 
omitted therefrom.°*® 


The doctrine of res judicata 
with respect to newly discovered 


property,°® as where the property was never be- 


sequent proceeding to tax legacies un- 
der the Transfer Tax Law, the ap- 
praiser’s reason in a prior proceeding 
for failing to levy a tax on the estates 
of remaindermen, namely, that the es- 
tates in remainder were contingent, 
and from which appraisal no appeal 
was taken, is not res judicata. In re 
Goldenberg’s Hstate, 176 N.Y.S. 201, 
187 App.Div. 692. (2) A previous or- 
der fixing a transfer tax, which did 
not mention a reversionary interest 
held by decedent, is not equivalent to 
finding that such interest was exempt, 
and is not res judicata against a sub- 
sequent appraisement of such interest 
after it has become vested in posses- 
sion. In re Carey’s Estate, 186 N.Y.S. 
261, 197 App.Div. 566, 115 Misc. 732 
[aff 188 N.Y.S. 913, 197 App.Div. 566]. 
(3) An order in a transfer tax pro- 
ceeding is not a binding adjudication 
as to the liability of remainders for 
present or future taxation, where no 
reference is made to them, and the 
appraiser suspended taxation on such 
remainders because of the existence 
of powers of appointment. In re 
Duff’s Estate, 186 N.Y.S. 259, 114 Misc. 
309 [aff 188 N.Y.S. 918, 196 App.Div. 
969]. (4) That the appraiser failed 
to report that a remainder interest 
was taxable, and the order fixing the 
tax contained no clause suspending 
taxation on such interest, was not an 
adjudication that such remainder was 
not taxable so as to estop the state 
comptroller, who did not appeal there- 
from, from subsequently claiming 
that such remainder was subject to 
a transfer tax. In re Pearsall’s Es- 
tate, 149 N.Y.S. 36. But see In re 
Clarkson’s Estate, 149 N.Y.S. 32 (hold- 
ing that, as the report of the apprais- 
er did not contain a finding that tax- 
ation on remainders should be sus- 
pended until the death of the life ten- 
ant and as the order entered on the 
report did not suspend taxation on it, 
the court will not, while the original 
order is still unmodified, grant an ap- 
plication which would in effect deter- 
mine that the original order fixing the 
tax was erroneous). (5) Where an 
order assessing a transfer tax does 
not in terms or effect confirm the re- 
port of the appraiser, his erroneous 
findings are not res judicata. In re 
Mayhon’s Hstate, 177 N.Y.S. 747. 

[b] Transfer to remainderman.— 
(1) An order fixing the value of the 
transfer to the life tenant, but which 
is silent as to the valuation, or tax, 
or any other detail of the transfer to 
the remaindermen, has been held to 
Suspend taxation on such transfer, 
and the order is not conclusive against 
the remaindermen on the valuation of 
the property (In re Muir’s Hstate, 248 
N.Y.S. 143, 189 Misc. 434), (2) and as 
to whether the value of particular in- 
terests could be determined at the 
time of the appraisal (In re Law- 
‘rence’s Estate, 88 N.Y.S. 1028, 96 App. 
Div. 29). 

59. In re Picot’s Estate, 178 P. 75, 
53 Utah 195. 

[a] Property withheld.—The de- 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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fore the court, and was not, and could not have been, 
considered because it was not known or claimed to 
be a part of the estate when the first inventory was 
returned.°° On the other hand, it has been held that, 
in the absence of statutory provision therefor, an 
additional legacy tax should not be levied on a re- 
fund of part of a federal estate tax previously paid, 
notwithstanding the federal tax had been deducted 
from the estate to ascertain the amount on which 
the legacy tax was computed.*! Where a collateral 
inheritance tax is assessed against part of the prop- 
erty of a decedent at a time when it cannot be fore- 
seen whether other property will ever become sub- 
ject to such tax, such assessment is not res judicata 
as to the right to tax property not involved in it.®? 
Where a transfer tax appraiser appraised the value 
of a life estate and a remainder, while the holder of 
the life estate was living and without notice to the 
remaindermen, the confirmation of the report by 
the surrogate’s court is not res judicata.*® Where 
it cannot be ascertained with certainty, when the 
first assessment of inheritance taxes is made on 
income received by the testator’s children, how much 
each child will eventually receive, so that a tax of 
only one per cent was first assessed, such assessment 
did not prevent the proper subsequent assessment of 
one per cent additional thereafter.** 

Increase on extinction of estate. Where a statute 
provides that, where property is transferred by will 
subject to an estate determinable by death, and an 
increase has accrued to certain persons on the ex- 
tinetion of such estate, such increase is taxable, the 
statute applies despite a prior order fixing the tax 
and payment thereunder.*®® 

Property transferred prior to death. The assess- 
ment and payment of the inheritance tax on person- 
alty will not bar a proceeding to collect the inher- 
itance tax on real estate transferred by deed to take 
effect on the death of decedent.*® 

Nonresidents. The proceedings cannot bind non- 
resident legatees in personam,®’ nor affect property 


eree does not bar a proceeding to en- 
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is amount due constitutes 
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out of the state as against them.®® 
_ Further certification. Where, as in some jurisdic- 
tions, the statute requires the commissioner of tax- 
ation to certify the amount due and payable, and 
provides that after a prescribed period the tax so 
certified cannot be abated or reduced, the commis- 
sioner is not required, after the expiration of the 
prescribed period, to make further determination: or 
certification, although the property of the estate is 
subsequently appraised.*® 

[§ 2635] (8) Opening and Vacating. While the 
surrogate’s court may not make a decretal order 
declaring erroneous a previous order, and that a 
payment in pursuance of such previous order was 
made in error,’® it has power to open its decrees for 
certain specified causes,7! although no appeal was 
taken’? and the time therefor has expired.7? <Ac- 
cordingly, an order fixing the transfer tax may be 
set aside because of lack of jurisdiction,’* or be- 
cause of taxation of property within the state of a 
nonresident decedent,’® the erroneous inelusion of 
exempt property,’® the inadvertent confirmation of 
a fatally defective appraiser’s report,’’ or taxation 
at a lower rate than provided by law.7® It has also 
been held that an assessment may be opened for 
the purpose of showing an excessive valuation of 
the assets.*® In accordance with the general rule, 
however,*°® in the absence of statute, errors of law 
are not correctable by motion to vacate.8! Where 
it is sought to vacate an order fixing the inheritance 
tax on the ground of newly discovered evidence, it 
has been held that the showing to be made on such 
a motion,®? and the discretion of the court in pass- 
ing on it, are the same as on a motion for new trial 
for newly. discovered evidence.** Accordingly it 
must appear that the newly discovered evidence was 
discovered since the proceedings to assess the tax,’ 
and could not, by the exercise of reasonable dili- 
gence, have been obtained and used in such proceed- 
ings,*°® and that its character is such that it would 


“certifica- 77. In re Earle, 77 N.Y.S. 503, 74 


force the tax on property of the es- 
tate, not appraised in the former pro- 
ceeding because withheld from _ the 
notice of the appraiser. In re Smith’s 
Estate, 23 N.Y.S. 762, 1 Pow.Surr. 150. 

60. In re Picot’s Estate, 178 P. 75, 
53 ‘Utah 195. 

61. Cabot v. Commissioner of Cor- 
porations and Taxation, 166 N.E, 852, 
267 Mass. 338, 64 A.L.R. 1277. 

62. In re Bernero’s Estate, 197 S. 
W. 121, 2712, Mo.: 529. 

63. In re Naylor’s Estate, 105 N. 
Y.S. 667, 120 App.Div. 738 [aff 82 N.E. 
1129, 189 N.Y. 556]. 

64. Moors v. ‘Treasurer and Re- 
ceiver General, 120 N.E. 364, 237 Mass. 
254. 

65. In re Coykéndall’s Hstate, 184 
N.Y.S. 73, 113 Misc. 133. 

66. Harber v. Whelchel, 119 S.E. 
695, 156 Ga. 601. 

{a] Thus, where a father conveyed 
lands to his children, reserving the 
use thereof for life, and postponing 
possession py his children until death, 
and his personal estate after his death 
was appraised and the inheritance tax 
paid, such appraisement and payment 
will not preclude the proper Officials 
from having the lands assessed and 
collecting the inheritance tax thereon. 
Harber v. Whelchel, 119 S.E. 695, 156 
Ga. 601. 

67. People v. Kellogg, 109 N.E. 304, 
268 Ill. 489. 

68. People v. Kellogg, supra. 

69. Ames v. Commissioner of Cor- 
porations and Taxation, (Mass.) 169 
N.E. 139 (holding that a receipt cer- 
tifying amount paid as succession tax 


. 


tion,” which may not be altered de- 
spite subsequent appraisal of prop- 
erty of estate). 

70. In re Schermerhorn, 57 N.Y.S. 
26, 38 App.Div. 350. 

71. See Courts § 440; Judgments § 
445 note 54 [o] (5). 

72. In re Sack’s Estate, 247 N.Y.S. 
189, 138 Mise. 806 [aff 250 N.Y.S. 113, 
232 App.Div. 433, and appeal dism 
LIS N Bie’ 83257, (N.Y + 53444) ineere 
Fisher, 229 N.Y.S. 826,132 Misc. 204. 

73. In re Sack’s Estate, 247 N.Y.S. 
189, 138 Misc. 806 [aff 250 N.Y.S. 113, 
232 App.Div. 433, and appeal dism 178 
N.E. 783, 257 N.Y. 534); In re Fisher, 
229 N.Y.S. 826, 132 Misc. 204; In’ re 
Jones, 105 N.Y.S. 932, 54 Misc. 202, 6 
Mills 149; In re Coogan, 59 N.Y.S. 
111, 27 Mise. 563 [aff 57 N.E. 1107, 162 
N.Y. 613]. But see In re Cudahy, 219 
N.W. 2038, 196 Wis. 260 (holding that 
failure to appeal within the time lim- 
ited must be shown to be without 
fault of the petitioner). 

74. In re Scrimgeour, 80 N.Y.S. 
636, 80 App.Div. 388 [aff 67 N.E. 1089, 
175 N.Y. 507]; In re Fisher, 229 N. 
Y.S. 826, 132 Misc. 204; In re Tucker's 
Estate, 178 N.Y.S. 446, 108 Misc. 425; 
Matter of Jones, 105 N.Y.S. 932, 54 
Misc. 202, 6 Mills 149; In re Coogan, 
59 N.Y.S. 111, 27 Misc. 563 [aff 57 N. 
BH. 1107, 162 N.Y. 613]. 

75. In re Tucker’s Estate, 178 N.Y. 
S. 446, 108 Mise. 425. 

76. In re Cameron, 89 N.Y.S. 977, 
97 App.Div. 436 [aff 74 N.E. 1115, 181 
N-Y. 560]; In re Fisher, 229 N.Y.S. 
826, 132 Misc. 204. 


App.Div. 458. 
78. In re Eaton, 106 N.Y.S. 682, 55 


Mise. 472, 6 Mills 207. 

79. In re Fulton, 62 N:Y.S. 995, 30 
Mise. 70. 

80. See Judgments § 501. 

81. In re Muir, 248 N.Y.S. 143, 139 


Mise. 434; In re Dunne’s Estate, 247 
N.Y.S. 637, 138 Mise. 840; In re Wal- 
lace, 59 N.Y.S. 1084, 28 Mise. 603. 

[a] Thus the appraiser’s alleged 
errors in fixing the value of dece- 
dent’s stock at figures sworn to by 
the executrix and an expert, and in 
failing to apply statutes, are errors 
of law correctable only by appeal, not 
by motion to vacate, under Surro- 
gate’s Ct. Act § 20 subd 6; Decedent 
Estate L. § 122. In re Dunne’s Es- 
tate, 247 N.Y.S. 636, 138 Mise. 840. 

2. In re Harkness’ Estate, 169 P. 
78,,176 Cal. 537; In re Gates’ Estate, 
170 N.Y.S. 299, 103 Misc. 465: 

Character of newly discovered 
evidence to authorize new trial see 
New Trial §§ 232-243. 

83. In re Harkness’ Estate, 169 P. 
78, 176 Cal. 537. 

Discretion of trial court in grant- 
ing new trial for newly discovered 
evidence see New Trial § 469. 

g4. In re Gates’ Estate, 170 
S. 299, 103 Misc. 465. 

Time of discovery of newly discov- 
ered evidence in general see New Trial 
§§ 218-221. 

85. In re Gates’ Estate, 170 N.Y. 
S. 299, 103 Misc. 465. 

Diligence in discovering and pro- 
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probably have changed the result.°* The surrogate, 
although ‘acting on newly discovered evidence, may 
set aside his prior order fixing a transfer tax, with- 
out remitting the matter to the appraiser, where it 
is plain that the facts establishing the exemption 
of the property cannot be controverted;** and this 
is especially true where the statute expressly au- 
thorizes the surrogate to determine the value of an 
estate and the amount of the tax without appoint- 
ing an appraiser.’% Mere afterthought by the exec- 
utor, or the subsequent presentation of facts or opin- 
ions, which were available to him at the time of the 
original appraisal, is insufficient to invoke the court’s 
diseretion,®® and a subsequent federal supreme court 
decision establishing the unconstitutionality of the 
assessment is no ground for setting aside the order 
fixing the tax where the question of the constitu- 
tionality of the tax law could have been raised in 
the original proceeding or by appeal to the surro- 
gate.°° Where the statute does not require an ad- 
ministrator voluntarily to aid the appraiser, or to 
make any disclosure as to the estate, the conceal- 
ment of facts by the administrator as to the condi- 
tion or amount of the estate has been held not such 
a fraudulent act of commission or omission as war- 
rants setting aside the assessment.®? 

Time for application. As a statutory limitation 
for motions to set aside judgments is inapplicable 
to surrogate’s courts,®* a surrogate has power in a 
proper case to vacate an order fixing a transfer tax, 
although more than two years have elapsed since its 
entry.°® The fact, however, that owing to lapse of 
time the petitioners cannot recover the money paid 
to the state pursuant to the void order may be suf- 


ducing newly discovered evidence in| Misc. 434. 
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But see In re Tucker’s 
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ficient ground for refusing to vacate the order.®* 


Commencement of proceeding. The proceeding 
brought by the state comptroller to open an order 
fixing a transfer tax and for a new trial is properly 
commenced by a petition and citation.°® 

Notice. The persons affected by the order sought 
to be opened are entitled to notice of the application 
to reopen it.°° ) 

Ordering refund. A decree of the surrogate set- 
ting aside his prior order fixing a transfer tax need 
not direct thestate comptroller to refund the amount 
of the tax, as the latter officer is commanded by the 
statute to refund in such cases.®? 

[§ 2636] (4) Modification, Amendment, and Cor- 
rection. The surrogate has power to modify his de- 
cree fixing the tax,?* and in a proper case it is his 
duty to do so®® although no appeal was taken* and 
the time therefor has expired. The right to apply 
for a modification of an amended order of a surro- 
gate assessing a transfer tax is not lost because an 
appeal has been taken from the original order, where 
the appeal from the original order was never heard 
by the surrogate, but upon stipulation the appraiser 
made an amended report, upon which the amended 
order was made.® It is ground for modification that 
the tax is imposed without jurisdiction* either be- 
cause of lack of notice of the appraisal of the par- 
ticular property,® or because the tax was imposed 
on property which the surrogate had no authority to 
tax,® either because it was exempt from the trans- 
fer or inheritance tax,’ or because it was not part 
of the estate of decedent.® Modification is also a 
proper remedy to correct a clerical: error® or a mis- 
take of fact.1° It is also ground for modification of 


795, 56 App.Div. 479]; In re Daly, 69 


general see New Trial §§ 222-231. 
86. In re Gates’ Estate, 170 N.Y.S. 
299, 108 Misc. 465. 


Sr. in re Cameron, 89° N-Y.S." 97-7; 
97 App.Div. 436 [aff 74 N.E. 1115, 181 
N.Y. 560]. 

88. In re Cameron, supra 


89. In re Odell’s Estate, 199 N.Y. 
S. 111, 120 Misc. 528. 

[a] Thus a motion by an execu- 
tor to vacate an order fixing a trans- 
fer tax, under Tax L. § 225, on the 
ground that the original appraisal 
was too high, because of failure to 
take into account certain leases which 
burdened the estate, will not: be 
granted where the terms of the leases 
were available to him when the orig- 
inal appraisal was made, failure to 
present them at that time not being 
sufficient to invoke the court’s: dis- 
cretion to vacate the order, under 
Surrogate’s Ct. Act § 20 subd 6, 
formerly Code Civ. Proc. § 2490. In 
re Odell’s Estate, 199.N.Y.S. 111, 120 
Mise. 528. 

90. In re Sack’s Estate, 247 N.Y.S. 
189, 188 Misc. 806 [aff 250 N.Y.S. 113, 
232 App.Div. 433, and appeal dism 
178 N.E. 783, 257 N.Y, 534]. But see 
In re’ Scrimgeour, 80 N.Y.S. 636, 80 
App.Div. 388 [aff 67 N.E. 1089, 175 
N.Y. 507] (holding that, where the 
act under which the tax was imposed 
has been declared unconstitutional, 
the surrogate has power to vacate the 
order fixing the tax). 

91. In re Smith’s Estate, 35 N.Y. 
S. 701, 14 Misc. 169. 

Additional appraisement of omitted 
property where statute requires own- 
er or fiduciary to make disclosure see 
supra § 2632. 

92. See Judgments § 487 note 99 
[mul Gd), 

93. In re Severance’s Estate, 175 
Or ae 106 Misc. 710 [aff 180 N.Y. 

94. In re Muir, 248 N.Y.S. 143, 139 


Estate, 178 N.Y.S. 446, 108 Mise. 425 
(the surrogate’s court, on motion by 
beneficiaries under a will to vacate 
for want of jurisdiction the court's 
prior void order, fixing the collateral 
inheritance tax on the property pass- 
ing to them under the will, is not con- 
cerned with the fact that the benefi- 
claries cannot recover the money paid 
i ee state pursuant to the void or- 
er). 

[a] Reason for rule.—‘It is be- 
yond the power of the surrogate to 
set aside the original order eee: 
or make a determination which might 
be used as a basis for a refund of a 
tax paid over thirty years ago. 
- . .«. The chaos and uncertainty 
that would prevail if such procedure 
were countenanced is easily under- 
standable.” In re Muir, 248 N.Y.S. 
143, 145, 139 Misc. 434, ‘ 

95. In re Severance’s Estate, 175 
N.Y.S. 458, 106 Misc. 710 [aff 180 N.Y. 
S. 952]. 

96. In re Severance’s Estate, su- 


pra. 
_[a] Sufficiency of notice.—A peti- 
tion of the state comptroller to re- 
open an appraisal and set aside an as- 
sessment of transfer tax, and an or- 
der directing that a citation issue, 
and the recitals in the order direct- 
ing service of citation without the 
state, has been held sufficiently to 
show that citation was intended to be 
directed to a certain person as admin- 
istrator, and not in his individual ca- 
pacity. In re Severance’s Estate, 175 
N.Y.S. 458, 106 Misc. 710 [aff 180 N. 
YS. (9627. 

97. Matter of Cameron, 97 App. 
Div. 436, 89 N.Y.S. 977 [aff 74 N.E 
1115, 181 N.Y. 560]. 

98. In re Backhouse, 96 N.Y.S. 466, 
110 App.Div. 737 [aff 77 N.B, 1181, 185 
N.Y. 544]; 


N.Y.S. 494, 34 Misc. 148. 

99. In re Silliman, 80 N.Y.S. 336, 
79 App.Div. 98 [aff 175 N.Y. 513] [dist 
In re Crerar’s Estate, 67 N.Y.S. 795, 
56 App.Div. 479}. 

1. In re Sack, 247 N.Y.S. 189, 138 
Misc, 806 [aff 250 N.Y¥.S. 113, 232 App. 
Div. 433, appeal dism 178 N.E. 783, 
257 N.Y. 534]; In re Fisher, 229 N.Y. 
S. 826, 132 Misc. 204. 

- In re Sack, 247 N.Y.S. 189, 138 
Misc. 806 [aff 250 N.Y.S. 113, 232 App. 
Div. 433, appeal dism 178 N.E. 783, 
257 N.Y. 584]; In re Fisher, 229 N.Y. 
S. 826, 132 Misc. 204; In re Delafield, 
179 N.Y.S. 762, 109 Mise. 342. 

3. In re Warren’s Estate, 116 N.Y. 
S. 1034, 62 Mise. 444. 

4. In re Backhouse, 96 N.Y.S. 466, 
110 App.Div..737 [aff 77 N.E. 1181, 
185 N.Y. 544]; In re Silliman. 80 N. 
Y.S. 336, 79 App,Div. 98 [aff 67 N.E. 
1090, 175 N.Y. 513]; In re Tuckerman, 
224 N.Y.S. 604, 180 Misc. 806; In re 
Warren, 116 N.Y.S. 1034. 62 Mise, 444; 
In re Willet’s Estate, 100 N.Y.S. 850, 
51 Misc. 176 [aff 104 N.Y.S. 1150, 119 
App.Div. 119, 83 N.E. 1134, 190 N.Y. 
527]; In re Putnam’s Estate, 220 N. 
iat 439 [rev 217 N.Y.S. 700, 127 Misc. 

5. In re Backhouse, 96 N.Y.S. 466, 
110 App.Div. 737 [aff 77° N.B. 1181, 
185 N.Y. 544]. 

6. In re Backhouse, supra; In re 
Preston, 178. N.Y.S. 447, 108° Misc. 
535; In re Warren, 116 N.Y.S. 1034, 
62 Mise. 444. “ 

7... in re Coogan, 59.N.Y.S.. 111; 27% 
Mise. 563 [aff 61 N.Y.S. 1144, 45 App. 
Div. 628, 57 N.E. 1107, 162 N.Y. 613]. 

8 In re Willet’s Estate, 100 N.Y. 
S. 850, 51 Misc. 176 [aff 104 NY.S. 
1150, 119 App.Div. 119, 83 N.E. 1134, 
190: N.Y. 527]. 

9. In re Putnam’s Estate, 220 N. 


In re Silliman, 80 N.Y.S.| Y.S. 439, 220 App.Div. 34 [rev 217 N. 


336, 79 App.Div. 98 [aff 175 N.Y. 513]| Y.S. 700, 127 Misc. 799). 


[dist In re Crerar’s Estate, 67 N.Y.S. 


10. In re Putnam’s Hstate, supra; 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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the order that the property subsequently passed to 
a member of a more favored class than that against 
which the tax was originally assessed.11_ An order of 
appraisement for inheritance taxes may be modified 
where, after the appraisement, nonresident legatees 
lawfully elected to take out of property located out- 
side the state so as to escape the tax.12. Where the 
statute authorizes a modification of the decree or 
order of a surrogate’s court for fraud, newly dis- 
covered evidence, clerical error, or other sufficient 
eause,'® whether a petition alleges “other sufficient 
cause” for modifying an order fixing a transfer tax 
is addressed to the judicial discretion of the surro- 
gate.t* Modification is not permitted where the 
mistake is clearly one of law.'® The surrogate can- 
not modify his determination because he has not 
estimated the value of property at the amount it 
ultimately produces to the estate!® at a sale of the 
appraised property,!7 or because he has not estimated 
the claims against the estate at the amount which it 
is ultimately discovered they will reach,!* or for er- 
ror in treating real property as personal estate,!® or 
for failure to deduct from the value of personal 
estate the amount of mortgages thereon.?° In some 
jurisdictions an order temporarily taxing surviving 
life estates must be modified on the death of the 
primary life tenant, and the surviving life interest 
must be revalued and the final tax fixed on the re- 
valuation.24_ It has been held, under some statutes, 
that whether a tax on the transfer of personalty 
was paid voluntarily is immaterial on an applica- 
tion for reduction.?? 

_ Time for application. An application for the mod- 
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’ 
ification of an order confirming the assessment of 
a transfer tax will be denied, where such applica- 
tion was not made for six years after it was entered, 


| and no satisfactory excuse for the delay was given.?2 


Refund. Where an order fixing the tax has been 
modified, an order for the refund of the tax as 
against the state comptroller has been held proper.?4 
_[§ 2637] (5) Equitable Relief. In some jurisdie- 
tions a suit in equity does not lie to cancel or set 
aside an inheritance tax.?° In other jurisdictions 
it is held that equity may enjoin the illegal assess- 
ment of an inheritance tax?® the statutory remedy 
not being exclusive,?’ or may entertain a bill for the 
correction of the tax assessed.?® A writ of super- 
visory control is also proper in some jurisdictions 
where the remedy by appeal from an order refus- 
ing to appoint a special appraiser is neither plain, 
speedy, nor adequate.?® 

[§ 2638] m. Rehearing and Reassessment.?® In 
order to obtain a rehearing applicant must bring 
himself within the provisions of the statute,?1 and 
the application for a rehearing must be filed within 
the prescribed time.*? Whether petitioner is enti- 
tled to a reassessment depends upon the evidence 
produced at the hearing,®* and a petition which is 
sufficient to entitle petitioner to a hearing should 
not be dismissed for want of jurisdiction.?4 

[§ 2639] n. Review—(1) In General.’ As a gen- 
eral rule an appeal may be taken from an order or 
decree determining the amount of a transfer or in- 
heritance tax.°> The right to review, however, de- 
pends entirely on statutory authorization,?® and ac- 
cordingly no appeal lies unless the right has been 


In re Morgan, 149 N.Y.S. 1022, 164 
App.Div. 854 [rev 147 N.Y.S. 685, 85 
Mise. 682, and aff 109 N.E. 1084, 215 
N.Y. 703]. 

11. In re Redmond, 179 N.Y.S. 307, 
190 App.Div. 180. 

(12. Peo. v. Kellogg, 109 N.E. 304, 
268 Ill. 489. 

13. See Courts § 440. 

14. Matter of Townsend, 109 N.E. 
560, 215 N.Y. 442. 

15. In re Putnam’s Hstate, 220 N. 
Y.S. 439, 220 Avnp.Div. 34 [rev 217_N. 
Y.S. 700, 127 Mise. 799]; In re Von 
Post, 71 N.Y.S. 1039, 35 Misc. 367. 

16. In re Meyer, 103 N.E. 713, 209 
N.Y. 386, L.R:A.1915C 615, Ann.Cas. 
1915A 263; In re Lowry’s Estate, 85 
N.Y.S. 924, 89 App.Div. 226 [disappr 
Morgan v. Cowrie, 63 N.Y.S. 608, 49 
App.Div. 612 (holding that, “if facts 
have arisen since the imposition and 
payment of the tax showing it was 
improperly assessed or exceSSive in 
amount . then the court pos- 
sesses the power to redress the wrong 
done’’)]; In re Connolly’s Estate, 77 
N.Y.S. 1032, 88 Misc. 466. 

Error as to valuation as ground for 
reappraisement see supra § 2632. 

17. In re Lowry’s Estate, 85 N.Y. 
S. 924, 89 App.Div. 226. 

18. In re Connolly’s Estate, 77 N. 
Y.S. 1032, 38 Misc. 466; In re Wal- 
lace’s Estate, 59 N.Y.S. 1084, 28 Misc. 
mart In re Connolly’s Estate, 77 N. 
Y.S. 1032, 38 Mise. 466. 

20. In re Connolly’s Estate, supra; 
In re Wallace’s Estate, 59 N.Y.S. 1084, 
28 Misc. 603. 

21. See case infra this note. 

[a] In New York, “prior tothe 
amendment of the Tax Law by chap- 
ter 144 of the Laws of 1925, it was 
aiso the practice to presently com- 
pute the value of surviving life es- 
tates and to tax the value of these 
surviving life estates against the 
surviving life tenants as vested in- 
terests. The tax assessed upon the 
surviving life estates was final, and 
as to this tax the order was a final 


order and not subject to modification 
thereafter. In such cases the value 
of the vested remainders was ar- 
rived at by deducting from the corpus 
of the fund the value of the life es- 
tates and also.the value of the sur- 
viving life estates. But this system 
of taxation of vested remainders, 
where there are intermediate con- 
tingent life estates, has been entire- 
ly changed by the amendment to sec- 
tions 230 and 241 of the Tax Law un- 
der chapter 144 of the Laws of 1925. 
Under this amendment, which goy- 
erns the present method of tem- 
porarily taxing surviving life es- 
tates, the taxing order must be modi- 
fied upon the death of the primary 
life tenant, the surviving life inter- 
ests must be revalued and the final 
tax thereon fixed based upon such re- 
valuation. It is thus impossible to 
arrive at the value of a vested re- 
mainder by deducting from the fund 
the present value of the interest of 
primary life tenants and the tempo- 
rary value of ‘the contingent interests 
of the surviving life tenants, as the 
latter are subject to a final revalua- 
tion upon the death of the primary 
life tenants.” In re Sperling’s Es- 
tate, 294 NaY.S, 1190125, 133 Mise: 
834. 

22. Commonwealth ’v. Huntington, 
138 S.E. 650, 148 Va. 97. 

23. In re Morgan, 147 N.Y.S. 685, 
85 Misc. 682 [rev 149 N.Y.S. 1022, 164 
App.Div. 854, and aff 109 N.E. 1084, 
215 N, Yo LO She 

24. In re Redmond, 179 N.Y.S. 307, 
190 App.Div. 180. 

25. Insel v. Wright County, 225 N. 
W. 378, 208 Iowa 295; In re Culver’s 
Estate, 140 N.W. 878, 159 Iowa 679. 

26. Bank of Commerce & Trust Co. 


vy. McLemore, 35 S.W.(2d) 31, 162 
Tenn. 137. 

27. Bank of Commerce & Trust 
Co. v. McLemore, supra. 

28. Withers v. Jones’ Ex’x, 102 S. 
E. 68, 126 Va. 500. 

29. State v. District Court of Sec- 


ond Judicial Dist. of Montana in and 


for Silver Bow County, 225 P. 804, 
70 Mont. 322. 

30. Application for rehearing as 
condition precedent to appeal ‘see in- 
fra § 2648. : 

31. Commonwealth v. Huntington, 
138 S.E. 650, 148 Va. 97. 

82. In re Aylward’s Estate, 226 N. 
W. 311, 199 Wis. 347. 

[a] Statute relating to refunds in 
inheritance taxes confers no power 
upon county court to grant late ap- 
plication for rehearing determination 
of inheritance tax. In re Aylward’s 
Estate, 226 N.W. 311, 199 Wis. 347. 

33. Talbot v. People, 171 N.E. 183, 
339 “E1-)'33 3% 

34. Talbot v. People, supra. 

35. Chambers v. Hathaway, 200 P. 
931, 187 Cal. 104; Becker v. Nye, 96 P. 
333, 8 Cal.App. 129. 

36. See statutory provisions. 

[a] In Indiana an appeal from a 
judgment of a probate court in the 
redetermination of an inheritance tax 
under the inheritance tax law. may 
be taken under Burns St. Annot. 
(1914) § 2977, § 15 subd 3 of the in- 
heritance law not barring appeal. 
Crittenberger v. State Savings & 
Trust Co. of Marion County, 114 N. 
E. 225, 63 Ind.App. 151. 

{b] In Montana an order fixing 
inheritance tax and directing its pay- 
ment is appealable as a final deter- 
mination of the state’s right as to 
amount of tax, so that, the state be- 
ing dissatisfied with the amount of 
the tax, must appeal from such order, 
and may not wait and appeal from 
the decree allowing the account of 
the executor after payment of the 
amount of tax directed, an inherit- 
ance tax being a “claim” within Rev, 
Codes § 7098 subd 3, authorizing ap- 
peal from order directing distribution 
of an estate or payment of a debt, 
claim, legacy, or distributive share. 
In re Sattes’ Hstate, 195 P. 103838, 59 
Mont. 220. é 

[ec] In New York (1) the minis- 
terial order of the surrogate lixing 
a transfer tax is made subject by law 


1724 [61 C.J.] ' 


conferred by statute.*? 


tions.41 


[§ 2640] (2) Nature and Form of Remedy. The 
mode of review, as, for example, whether by appeal 
or certiorari, is dependent upon the statute of the 


to judicial correction on appeal to the 
surrogate as a judicial officer. In re 
Guiteras’ Estate, 204 N.Y.S. 267, 122 
Misc. 523. (2) So the act of the sur- 
rogate in determining the minimum 
tax on contingent remainders is no 
more judicial than an order fixing the 
highest rate and in one case, as in the 
other, the appeal from the order 
would be taken to the surrogate. In 
re Perkins’ Estate, 194 N.Y.S. 848, 119 
Mise. 21. (3) Under Tax L. §§ 231, 
232, the surrogate in fixing the 
amount of the property transferred is 
merely a taxing officer, and_ appeals 
must be taken to him as a judicial of- 
ficer and will not lie directly to the 
appellate division. In re Costello, 82 
N.EB. 139, 189 N.Y. 288; In re Victor, 
144 N.Y.S. 918, 160 App.Div. 32; Mat- 
ter of Barnes, 83 Misc. 272, 144 N.Y.S. 
794. (4) Under Tax L. § 232, a sur- 
rogate has been held to have the right 
to determine an appeal of the state 
comptroller from pro forma orders in 
a proceeding to fix an inheritance tax, 
until which determination there is no 
appeal to the appellate division. In 
re, Mills’ Estate, 157 N.Y.S. 138, 93 
Misc. 418. (5) Under L. (1896) ¢ 908 
§ 232, which provides that within two 
years after the entry of an order de- 
termining the value of an estate and 
assessing the tax thereon the state 
comptroller may apply to a justice of 
the supreme court for a reappraisal, 
and the justice may appoint an \ap- 
praiser, and Code Civ. Proc. § 2570, 
which provides that an appeal to the 
appellate division of the supreme 
court may be taken from a decree of 
the surrogate’s court or from an or- 
der affecting a substantial right, made 
in a special proceeding, the state 
comptroller, if he desires more evi- 
dence as to the value of a decedent’s 
estate than has been obtained by an 
appraiser, may apply for a reap- 
praisement under L, (1896), or, if he 
simply desires a review of the deter- 
mination made by the surrogate on 
the evidence taken, he may obtain it 
by appeal from the order of the sur- 
rogate, and the proceeding by reap- 
praisement is not exclusive. Morgan 
v. Warner, 60 N.Y.S. 968, 45 App.Div. 
424 [aff 57 N.E. 1118, 162 N.Y. 612]. 

[d] In Pennsylvania (1) the only 
remedy given by the statute to cor- 
rect an appraisement, in the absence 
of fraud, accident, or mistake, is an 
appeal. In re Beicher’s Estate, 12 
Pa.Dist. 774. (2) A party dissatisfied 
with the assessment should appeal 
directly to the orphans’ court. In re 
Inheritance Tax Refunds, 13 Pa.Dist. 
&Co. 106; In re McIntosh, 8 Pa.Dist. 
&Co. 443 (holding that the practice of 
presenting a petition praying that the 
register of wills show cause why the 
inheritance tax should be paid is not 
to be encouraged). 

[e] In Tennessee the county judge 
and circuit court have no jurisdic- 
tion to review county court clerk’s 
refusal to appoint inheritance tax ap- 
praisers. State v. Killough, 299 S.W. 
805, 156 Tenn. 131. : 

[f] In.Texas it has been held that 
an appeal may be taken to the dis- 
trict court from inheritance tax or- 


It has been held that a 
statute providing for reappraisement®® or rehear- 
ing®® is not the exclusive method for the review of 
the determination of the value of property subject to 
the transfer tax, and if the comptroller simply de- 
sires a review on the evidence taken, he may obtain 
it by appeal from the order of the surrogate.*° 
Payment of tax and costs imposed is a condition 
precedent to the right to appeal in some jurisdic- 
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particular jurisdiction.*? ppeal to su 
rogate, given by statute in some jurisdictions, 1s in 
the nature of an application for a rehearing.*’ 


[$§ 2639-2641 


The appeal to the sur- 


Decisions Reviewable. General 


principles apply in determining what decisions in 
transfer or inheritance tax proceedings are review- 
able.4# Thus, in accordance with the general rule,** 
an appeal will not lie from an order of the court in 
the exercise of its purely discretionary power.*® 


So 


the amount of the tax involved must be within the 


court.47 


ders made by appraisers or county 
court. Dodge v. Youngblood, (Civ. 
App.) 202 S.W. 116 [rev (Commn. 
App.) 245 S.W. 225]. E 

[g] In Wisconsin an appeal lies 
from the county court fixing the 
amount of an inheritance tax. Shep- 
ard v. State, 197 N.W. 344, 184 Wis. 
88 [overr Beals v. State, 121 N.W. 
347, 139 Wis. 544 in so far as it holds 
that no appeal lies from the order]. 

37. State v. Bowlin, 217 S.W. 464, 
141 Ark. 481; State v. Smith, 127 N- 
BE. 545, 190 Ind. 690; In re Warden’s 
Estate, 25 Pa.Dist. 1000, 43 Pa.Co. 333. 

[a]. Thus (1) an assessment by an 
appointee of,.the probate court, a 
sworn officer thereof, under Inherit- 
ance Tax L. § 13, being made by the 
proper officer and in conformity to 
the mode prescribed in the statute, 
is not reviewable by the circuit court, 
the right of appeal not being con- 
ferred by the statute, and there being 
no charge of fraud or that any ille- 
gal principles of valuation were 
adopted. State v. Bowlin’s Estate, 
217 S.W. 464, 141 Ark. 481. (2) A pro- 
ceeding to appraise the estate of de- 
cedent for inheritance taxes in no 
wise relates to the settlement of the 
estate of the decedent, as the fees and 
expenses are drawn from the inherit- 
ance tax fund, and hence there can be 
no appeal on the relation of the state 
auditor from a judgment making al- 
lowances to appraiser under Burns 
St. Annot. (1914) § 2977, relating to 
appeals in matters affecting dece- 
dents’ estates. State v. Smith, 127 
N.E. 545, 190 Ind. 690. 

38. Morgan v. Warner, 60 N.Y.S. 
963, 45 App.Div. 424 [aff 57 N.E. 1118, 
162) °N.Y.. 612]: 

Reappraisement generally see su- 
pra § 2632. 

39. Crittenberger v. State Sav. & 
Trust \Co., ¥27 (N-B552, 189 and: 441 
[aff 114 N.E. 225, 63 Ind.App. 151]. 
Beirne rss 3 generally see supra § 

40. Morgan v. Warner, 45 App.Div. 
422) CON JY .Ssn009) Late oN. ine, 
TO Q INDY oad 
eal Basanta v. Peo., 7 Porto Rico 
See statutory provisions; 
cases infra this note. 

[a] In Minnesota, under Gen. St. 
(1923) § 2292, when the probate court 
refuses to deduct certain claims 
which it does not allow, this error in 
refusing to allow them is reviewable 
by appeal to the district court and 
not by_ certiorari to the supreme 
court. In re Marshall’s Estate, 228 N. 
W. 920, 179 Minn. 233. 

[b] In New Jersey (1) it has been 
held under Collateral Inheritance Tax 
Act (P. L. [1894] p 318) § 15, and the 
Transfer Tax Act (P. L. [1909] p 325 
§ 20), providing that the ordinary 
shall have jurisdiction to hear and 
determine all questions with rela- 
tion to any tax levied under the pro- 
visions of that act, that any proceed: 
ing before the ordinary under either 
or both acts, is one in the prerogative 
court, of which he is the judge, al- 
though in such cases he sits as a 


and 


te tal 


pecuniary limits of the jurisdiction of the appellate 
A determination by the state comptroller 
that the property of decedent’s estate is subject to 


statutory magistrate or agent whose 
decrees are subject to review on cer- 
tiorari instead of by appeal. Bugbee 
v. Van Cleve, 134 A. 646, 99 N.J.Eq. 
825, 100 N.J.Eq. 263. (2) An appeal 
to the court of errors and appeals 
will not lie from a decree of the ordi- 
nary setting aside a pro tanto assess- 
ment of a transfer tax under the act 
of April 20, 1909 (P. L. p 325 §§ 1 and 
18), such assessment being review- 
able in the supreme court by cer- 
tiorari only, notwithstanding § 20, 
making assessment primarily review- 
able by the ordinary, whose orders 
and decrees are ordinarily reviewable 
only by an appeal to the court of er- 
rors and appeals. In re Roebling’s 
Estate, 108 A. 359, 91 N.J.Eq. 72 [dism 
appeal 104 A. 295, 89 N.J.Eq. 163]. 
(3) Under the Transfer Inheritance 
Tax Act (P. L. [1909] p 325 §§ 18, 20, 
21), the only proceeding by persons 
denying liability to an inheritance 
tax assessed by the comptroller to 
have such issue determined by ordi- 
nary is appeal. In re Budell’s Es- 
tate, 134 A. 552, 100 N.J.Hq. 273. (4) 
An appeal to the ordinary from as- 
sessment of inheritance transfer tax 
under Act April 20, 1909 (P. L. p 334). 
§ 18, is an appeal to the prerogative 
court, because the ordinary is a judge 
of, and the proceedings are in, that 
court. In re Dittman’s Ex’rs, 101 A. 
66, 87 N.J.Eq. 297. 

[c] In New York, if there were 
error in determining the amount of 
the transfer tax, it formerly could be 


af 
_ —_ 


remedied by certiorari or mandamus. ~ 


In re Green’s Estate, 168 N.Y.S. 364, 
102 Mise. 45 [rev on other grounds 
171 N.Y.S. 494, 184 App.Div. 376]. 
[ad] In Texas, under Rev. St. 
(1911) art 733, providing that the 
county court’s proceedings regard- 
ing decedent’s estate may be re- 
viewed by certiorari, the writ may is- 


sue_ to correct inheritance tax pro- 


ceedings in the county court. 
v. Youngblood, 
116 [rev 
225] 


5 Dodge 
(Civ.App.) 202 S.W. 
(Commn.App.) 245 S.Ww. 


43. Matter of Westurn, 46 N.E. 
315, 152 N.Y. 93; In re Bentley, 66 
N.Y.S. 95, 31 Mise. 657. 


44. See cases infra this section. 


45. See Appeal and Error § 288. 
46. In re Hubbard, 187 N.E. 17, 234 
INaYS ey 


Thus an appeal from an order 
postponing appraisal of an estate for 
transfer tax purposes pending liqui- 
dation of decedent’s copartnership 
property and maturity of securities 
pledged as collateral for a loan to a 
corporation has been dismissed, as 
dealing with a question of judgment 
and discretion, rather than law, so 
as not to permit a categorical answer 
in the affirmative or negative. In re 
Hubbard’s Hstate, 137 N.E. 17, 234 N. 
Yer ditib5e 

47. Edgar v. Hall, 
101 W.Va. 281. 
Error § 137. 

[a] Thus a decision of the circuit 
court, on an appeal from an assess- 
ment of the tax commissioner of an 
inheritance or transfer tax, in which 


132),.S.B.. 651, 
See also Appeal and 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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an inheritance tax,+® and the refusal of the comp- 
troller to grant a motion to let in testimony to revise 
the appraisement,*® have been held appealable. 

[§ 2642] (4) Persons Entitled to Review. In ac- 
cordance with well settled principles®® an interested 
party has the right to appeal from an order or de- 
cree in transfer or inheritance tax proceedings,®1 
providing that his rights shall be prejudicially af- 
fected by the decision.®°2 A trustee under a will 
may have an interest entitling him to appeal from 
an order appraising the property for the inheritance 
tax.°* So an executor may be entitled to appeal** 
and may contest by certiorari®® the legality of the 
assessment. An administrator may appeal from an 
order or decree fixing the tax on personalty of a 
decedent,®® but where neither executors nor admin- 
istrators represent the realty of decedent®* it has 
been held that they have no right to appeal from 
an appraisement of such property for inheritance 
tax purposes,°*® the heirs being the only parties who 
have the right to appeal in such case.°® The state, 
being an interested party, may avail itself of the 
right to appeal through the attorney general,®° dis- 
trict attorney,®! comptroller,®? or other authorized 
state officer,°* and the fact that the state is not re- 
quired to give an appeal bond*+ does not prevent 


the taxability of the property is in- 69. 
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In re Nicholson’s Hstate, 150 
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the appeal,®* nor is the right affected by voluntary 
payment by an executor of the amount fixed as the 
tax.°° A county may also have the right to ap- 
peal.°* The fact that an illegal transfer tax was 
paid under protest by the executor does not estop 
him to review the legality of such tax by certio- 
rari®* and, where a statute provides for an appeal 
on paying or giving security to pay all costs together 
with whatever tax shall be fixed by the court, the 
fact that the tax was paid before the appeal was 
taken is not ground for dismissal of the appeal.®® 

In Ontario, under a statute providing that any 
person dissatisfied with the appraisement or assess- 
ment may appeal therefrom, the provincial treasurer 
has been held to have the right to appeal.7° 

[§ 2643] (5) Presentation and Reservation of 
Grounds of Review. In accordance with, or by anal- 
ogy to, elementary rules governing appellate proce- 
dure,‘ questions not raised in the court below will 


>not be noticed, as a general rule, on appeal in trans- 


2 


‘fer or inheritance tax proceedings,’? and objections 


or exceptions not presented below in some appro- 
priate manner will not be heard.7* Where, however, 
the defect appears of record an objection may be 
first made on appeal‘ and, in a case where the court 
can see that a ruling may have been prejudicial to 


bring the matter to the supreme 


In re Culver’s Es- 


volved, cannot be reviewed by the ap- 
pellate court, unless the amount of 
the tax is one hundred dollars or 
more. Edgar v. Hall, 132 S.E: 651, 
101 W.Va. 281. 

4S. Chambers y. Hathaway, 200 P. 
931, 187 Cal. 104. 

49. In re Pierce’s Estate, 104 A. 
298, 89 _N.J.Eq. 171. 

50. See Appeal and Error §§ 481, 
491. 

51. In re Brown's Estate, 179 P. 
652, 54 Utah 73. 

52. Wingert v. Albert, 95 A. 1055, 
127 Ma. 80. : 

[a] Thus an order of the orphans’ 
court removing the appraisers of an 
estate on complaint of the state’s 
county attorney, intervening in the 
matter of the collateral inheritance 
tax, did not affect or injure the ad- 
ministrators, and hence they could 
not appeal therefrom. Wingert v. 
Albert, 95 A. 1055, 127 Md. 80. 

53. Peo. vy. Northern Trust Co., 107 
N.E. 190, 266 Ill. 139. ; 

54 Matter of Cornell, 66 App.Div. 
162, 73 N.Y.S. 32 [mod 63 N.E. 445, 
170 N.Y. 423]. 

55. Miller v. Edwards, 89 A. 987, 
85 N.J.Law 517. 

56. Com. v. Coleman, 52 Pa. 468. 

57. See Executors and Administra- 
tors § 594. 

58. In re Parish, 14 Pa.Dist.&Co. 

ind 

59. Commonwealth y. Coleman, 52 
Pa. 468. 

60. Becker v. Nye, 96 P. 333, 8 
Cal.App. 129. 

61. Becker v. Nye, supra. 

62. Matter of Hull, 109 App.Div. 
248, 95 N.Y.S. 819. : 

63. In re Brown's Estate, 179 P. 
652, 54 Utah 73.. 

64 See infra § 2646. 

65. Peo. v. Sholem, 87 N.E. 390, 238 
Ill. 203. 

66. Commonwealth’s Appeal, 18 A. 
386, 128 Pa. 603. 

67. Kearny County v. Hapeman, 
167 N.W. 792, 102 Neb. 550. See 
Dodge County v. Burns, 131 N.W. 922, 
89 Neb. 534, 35 L.R.A.N.S. 877 (where, 
while the question of the right of the 
county to appeal from an adverse de- 
cision was not raised, it was assumed 
that such right existed, and the ap- 
peal was entertained and the rights 
of the parties adjudicated). 

68. Miller v. Edwards, 89 A. 987, 
85 N.J.Law 517. ; 


A. 466, 300 Pa. 299 [rev 11 Pa.Dist. 
&Co. 573]. 

70. Matter of Roach, 10 Ont.L. 208, 
6 Ont.W.R. 189. 

71. See Appeal and Error § 580 et 
seq. 

72. City Bank Farmers’ Trust Co. 
v. McCutcheon, 151 A. 78, 8 N.J.Misc. 
547 [aff 154 A. 626]; In re Kane, 218 
NiYiS. ol. 218 AppsDiv. #278. 

[a] Thus (1) a question not 
raised in prerogative court affirming 
a transfer inheritance tax assessment 
could not be raised in certiorari pro- 
ceeding to review the decree. City 
Bank Farmers’ Trust Co. v. Mc- 
Cutcheon, 151 A. 78, 8 N.J.Misec. 547 
[aff 154 A. 626]. (2) The tax com- 
mission, having failed to question be- 
fore the surrogate the sufficiency of 
the notice of appeal from a pro forma 
order in inheritance tax proceeding, 
is not entitled to do so on appeal 
from an order amending notice. In 
re Kane’s Estate, 218 N.Y.S. 131, 218 
App.Div. 278. 

73. Peo. v. Sholem, 87 N.E. 390, 
238 Ill. 203; In re Culver, 133 N.W. 
722, 153 Iowa 461; In re Bushnell, 65 
N.E. 1115,.172 N.Y. 649; In re De 
Lamar, 197 N.Y.S. 301, 203 App.Div. 
638 [rev 192 N.Y.S. 412, 118 Misc. 127, 
and aff 142 N.E. 301, 236 N.Y. 604]; 
In re Mills’ Estate, 158 N.Y.S. 1100, 
172 App.Div. 530 [aff 114 N.E. 1072, 
219 N.Y. 642]; In re Cleveland, 158 
N.Y.S. 1099 [aff 155) IN-Y.S!' 1098, 171 
App.Div. 908]; Commonwealth vy. 
Huntington, 138 S.E. 650, 148 Va. 97. 

[a] Thus (1) where the point that 
an appeal from an order of the coun- 
ty judge, approving the appraiser’s 
report and assessing the value of the 
estate under the inheritance tax law, 
was merely from the finding approv- 
ing the report, and not from the or- 
der assessing the estate, was not 
raised below, it cannot be raised on 
appeal. Peo. v. Sholem, 87 N.E. 390, 
238 Ill. 203. (2) Where the district 
court, after the reversal by the su- 
preme court of its decision in an in- 
heritance tax proceeding, by a stipu- 
lation of the parties, vacated its or- 
der and judgment, reserving for con- 
sideration the claim of the adminis- 
tratrix that the tax was excessive, 
and heard evidence thereon, and en- 
tered a final order, reducing its 
former judgment by the amount 
found to be in excess, the taking of 
exceptions thereto was necessary to 


court on appeal. 
tate, 133 N.W. 722, 153 Iowa 461. (3) 
Under Code § 1481, giving the dis- 
trict court jurisdiction to determine 
all questions as to inheritance taxes 
affecting any devise, legacy, etc., 
Subject to appeal, as in other cases, 
the proceedings, while special, are at 
law, and not of an equitable char- 
acter, so that the rules applicable to 
appeals in cases at law will govern 
including the general rule that the 
court will not review a ruling of the 
lower court to which no exceptions 
are taken. In re Culver’s Estate, 133 
N.W. 722, 153 Iowa 461. (4) An ob- 
jection, made for the first time on an 
appeal from an order of the surrogate 
determining certain corporate stock 
of a deceased nonresident, held by 
him without the state, to be subject 
to the transfer tax, that the corpora- 
tion was not shown to be a domestic 
one, is too late. In re Bushnell’s Hs- 
tate, 65 N.B. 1115,'172 N.Y. 649. (5) 
Where no objection was made to the 
consideration by the surrogate of a re- 
lease by an heir on the ground that 
such release was not presented to the 
tax appraiser, that objection is not 
available on appeal from the surro- 
gate’s order fixing the tax. In re De 
Lamar’s Hstate, 197 N.Y.S. 301, ° 203 
App.Div. 638 [rev 192 N.Y.S. 412, 118 
Misc. 127, and aff 142 N.E. 301, 236 N. 
Y. 604]. (6) There being no evidence 
before the appraiser whether stock 
transfer stamps were affixed to stock 
subject of an alleged gift inter vivos 
by the deceased, and no objection on 
this ground, a motion, on appeal to 
the surrogate, to strike out evidence 
as to the gifts inter vivos, is properly 
denied. In re Mills’ Hstate, 158 N.Y. 
S. 1100, 172 App.Div. 530 [aff 114 N.E. 
1072, 219. N.Y. 642]. (7) Where it 
did not appear that stamps were not 
affixed to securities transferred by an 
alleged gift inter vivos, and proof of 
the transfer was received without ob- 
jection, the question will not be re- 
viewed on appeal. In re Cleveland’s 
Estate, -158 N.Y.S. 1099 faff 155 NVY. 
S.. 1098, 171 App.Div. 908]. (8) An 
objection, not made below, that ap- 
plication for transfer tax reduction 
was filed too late, cannot be enter- 
tained where the defect does not ap- 


pear from the record. Common- 
wealth v. Huntington, 138 S.H. 650, 
148 Va. 97. 


74. Commonwealth v. Huntington, 
138 S.E. 650, 148 Vae 97. See also 
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appellant, an exception has been held not indispens- 
able to a review of errors committed during the hear- 
ing before the appraiser.” 

Application for rehearing,’ when optional with 
the parties interested, is not a condition precedent 
to an appeal,’7 although it may be advisable, as in 
mnany instances it will avoid the necessity of an ap- 

eal.§ . 

i [§ 2644] (6) Time for Taking Proceedings. The 
appeal must be taken within the time preseribed by 
statute,’® and it has been held in some jurisdictions 
that neither the surrogate nor any other court has 
power to extend the time.*° While a judgment 
which determines that newly discovered property 
is a part of the assets of the estate is final, it has 
been held that an appeal should not be taken until 
after appraisement had been made and the amount 
of the tax determined and adjudged on the value of 
the property as appraised.** 

[§ 2645] (7) Notice of Appeal. 


prescribed time after the determination of a trans- 
fer or inheritance tax,** or requires the notice to 
state the grounds of appeal,®* a compliance with the 
statute is essential to give the appellate court ju- 
risdiction. A failure to object to the insufficiency of 
the notice may constitute a waiver of the objection 
that no ground for appeal was stated,** but the ad- 
mission, by the attorney of the state comptroller, of 
service of the notice cannot be accepted as a waiver 
of the default in filing the notice in the surrogate’s 
office within the required time.*> Where the appeal 
is by the state, or an officer of the state, it has been 
held, under some statutes, that the notice of appeal 
need not be in writing.*® 

Amendment. If the notice, timely filed, states any 
ground of appeal, it has been said that such notice 
in the discretion of the surrogate may be amended‘ 
even if the time within which to appeal has ex- 


TAX ATION 


Where the stat- - 
ute requires the filing of notice of appeal within a’ 


[§§ 2643-2648 


pired,** all depending, of course, on the nature of 
the amendment and whether substantial justice will 
be furthered thereby;*® but it has been held, al- 
though by a divided court, that even where the no- 
tice states a ground of appeal the allowance of a 
nune pro tune amendment, seeking to raise additional 
questions, after the time to appeal has expired 1s 
erroneous,®® and, where the notice states no ground 
for appeal, the surrogate has no power to permit 
an amendment after the time to appeal has ex- 
ined? tus.yi } 

[§ 2646] (8) Bond, Under statutes exempting 
the state or officers of the state from giving an ap- 
peal bond the state or its officer is relieved from 
giving bond on appeal from an order or decree fix- 
ing a transfer or inheritance tax.®? 

[§ 2647] (9) Assignment of Errors. In accord- 
ance with the general rule,®* questions raised by ap- 
pellee on an appeal from a decision fixing an inherit- 
ance tax will not be considered where no cross errors 
were assigned.®+ A judgment as to different items 
of inheritance taxes is a distinct judgment as to each 
item, and a party cannot raise by cross errors the 
correctness of rulings imposing taxes on property 
passing to himself, but, if he desires to raise the ques- 
tion, he should appeal.®® ‘ 

[§ 2648] (10) Record. The executor’s affidavit 
as to the appraisal, being admitted not to be evi- 


dence per se, is nevertheless entitled to remain in the _ 


record in proceedings for assessment of transfer tax, 
where it alone presents constitutional questions upon 
which the executor relies.°® As the duties of a trans- 
fer tax appraiser do not include the writing of legal 
opinions or memoranda,®’ where a transfer tax ap- 
praiser writes memoranda containing his reasons. 


for holding that the proof of an assessment for per- 


sonal tax against decedent was sufficient to exempt 
certain investments, the memoranda will be stricken 
on motion.®* Books which have been admitted in 


Appeal and Error § 637. 

[a] Thus an objection that an ap- 
plication for a transfer tax reduction 
was filed too late may be first made 
on appeal, if the defect appears from 
the record. Commonwealth v. Hunt- 
ington, 138 S.E. 650, 148 Va. 97. 

75. In re Brundage, 52.N.Y.S. 362, 
31 App.Div. 348. 

; eas Rehearing generally see supra 

638. 

77. In re Johnston’s Estate, 203 
N.W. 376, 186 Wis. 599. 

78. In re Johnston’s Hstate, supra. 

79. In re Budell’s Estate, 134 A. 
552, 100 N.J.Eq. 273; Matter of Con- 
nelly, 38 Mise. 466, 77 N.Y.S. 1032; 
In re Inheritance Tax Refunds, 13 Pa. 
Dist.&Co. 106; In re Allison’s Estate, 
18 Pa.Dist. 438; Puente v. Peo., 
Porto Rico 532; Basanta v. People, 
7 Porto Rico 480. 

80. In re Seymour, 128 N.Y.S. 775, 
144 App.Div. 151; In re Fancher’s 
Estate, 249 N.Y.S. 161, 139 Mise. 239. 

81. In re Picot’s Estate, 178 P. 75, 
53 Utah 195. 

82. In re Seymour, 128 N.Y.S. 775, 
144 App.Div. 151; In re Fancher’s Es- 
tate, 249 N.Y.S. 161, 139 Misc. 239. 

83. In re Weil, 240 N.Y.S. 448, 228 
App.Div. 522; In re Kane’s Estate, 
218 N.Y.S. 131, 218 App.Div. 278; Mil- 
ler v. Tracy, 86 N.Y.S. 1024, -93 App. ; 
Div. 27; In re Fancher’s Estate, 249 | 
NeY.S. 161, 1389 Mise: 239. 

[a] Notice held. sufficient.—Under 
the requirement of the transfer tax 
law that a notice of appeal shall state 
the grounds upon which it is taken, 
an appeal on the ground that the or- 
der entered fixed an insufficient tax 


on the transfers of property of a de- 
eedent is sufficient. In re Murray’s 
Estate, 155 N.Y.S. 185, 92 Misc. 100. 

[b] Purpose of requiring notice of 
appeal to state the grounds on which 
the appeal is taken is to limit the 
questions to be reviewed. In re Weil, 
240 N.Y.S. 448, 228 App.Div. 522. 

84. In re Kane’s Hstate, 159 N.E. 
410, 246 N.Y. 498. 

85. In re Seymour’s Hstate, 128 N. 
Y.S. 775, 144 App.Div. 151. 

[a] Reason for rule.—‘‘The valid- 
ity of the appeal depended, not upon 
service of notice thereof upon the at- 
torney, but upon timely filing of the 
notice in the surrogate’s office.” In 
re Seymour’s Estate, 128 N.Y.S. 775, 
144 App.Div. 151, 152. 

86. Humphreys v. State, 70 N.E. 
957, 70 OhioSt. 67, 101 Am.S.R. 888, 
65 L.R.A. 776. 

87. In re Fancher’s Estate, 249 N. 
Y.S. 161, 189 Mise. 239. 

88. In re Fancher’s Estate, supra. 

89. In re Fancher’s Estate, supra. 

90. In re Weil’s Hstate, 240 N.Y. 
S. 448, 228 App.Div. 522. 

91. In re Fancher’s Hstate, 249 N. 
Y.S. 161, 139 Mise. 239. 

g2. Peo.-v. Sholem, 87 N.E. 390, 238 
Ill. 203; Crittenberger v. State Sav- 
ings & Trust Co., 127 N.E. 552, 189 
Ind. 411 [aff 114 N.H. 225, 63 Ind.App. 
151]; Humphreys v. State, 70 N.E. 
957, 70 OhioSt. 67, 101 Am.S.R. 888, 
65 L.R.A. 776. 

[a] Thus, pursuant to the practice 
under the revenue law (Hurd Rev. St. 
[1908] p 1782 c 120 § 192), providing 
for appeals from the judgment of the 
county court in tax matters, and re- 


quiring appellant to execute a bond 
but permitting the state to appeal 
without giving bond, the state could 
appeal to the county court from the 
order of the county judge, assessing 
the value of an estate under Inherit- 
ance Tax Law § 11 (Hurd Rey. St. 
[1908] p 1822 c 120 § 876), without 
giving bond, although the statute re- 
quires an appellant to give security 
for costs. Peo. v. Sholem, 87 BE. 
390, 238 Ill. 203. 
93. See Appeal and Error § 1568. 


94 Peo. v. Sholem, 87 N.H. 390, 
238 Ill. 208. 
95. People v. Schaefer, 107 N.E. 


617, 266 Ill. 334. 

96. In re Green, 164 N.Y.S. 1063, 
99 Mise. 582 [aff 165 N.Y.S. 1088]. 

97. See supra § 2625. 

$8. In re Von Bernuth’s Estate, 
171 N.Y.S. 668, 103 Misc. 521. 

[a]. Reason for rule.—‘‘The re- 
sponsibility for deciding disputed 
questions of law is placed upon the 
surrogate, acting in his judicial ca- 
pacity, and any assistance which he 
may need in the performance of his 
duty is generally supplied by the 
briefs submitted by the parties to the 
appeal. While this court does not de- 
Sire to interfere in any way with 
the individual preference of apprais- 
ers in making their reports, it feels 
bound to intimate that its records 
should not be unnecessarily incum- 
bered, and that memoranda by the 
appraisers on questions of law should 
be omitted from their reports. It is 
unfair to any party appealing to the 
Appellate Division from the decision 
of the surrogate to be compelled to 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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evidence before the appraiser for the purpose of 
fixing the value of stock for the purposes of the 
transfer tax the court will be disregarded where 
the particular parts, pages, or portions of these books 
relied on by the appraiser are not pointed out.®° 

[§ 2649] (11) Questions Presented for Review. 
In accordance with the general rule, a question will 
not be reviewed by the appellate court in the absence 
of a full and complete record of the proceedings re- 
lating thereto.2 Matters not in issue cannot be con- 
sidered*® nor will the court determine matters which 
involve the construction of the will,t except where 
such matters come into question incidentally in order 
to determine the limits and value of the taxable 
class. Moreover, where the notice of appeal is re- 
quired to recite the ground upon which the appeal 
is taken, only the grounds specified can be considered 
on review.® This requirement, however, does not 
preclude an appellant from raising, on appeal, a 
question which did not enter into the original de- 
termination and which was first made known after 
the appeal had been taken and after the expiration 
of the time to appeal.? An appeal from the entire 
tax imposed will bring up for review all questions 
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| tax is inadmissible on appeal.?® 
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ed both within and without the state.1° The appeal 
will be held to be from the entire order or decree 
where, from a fair construction of the notice of ap- 
peal, it appears that this was the intention of ap- 
pellants and that they did, in effect, so appeal.1! 


“Where the amount of the family allowance is not 


subject to the inheritance tax, the propriety of such 
allowance cannot be determined on an appeal from 
an order fixing the amount of such tax.?? 

[§ 2650] (12) Hearing. In accordance with the 
general rule,’* the burden is on appellant, on an ap- 
peal from a decision assessing a transfer or an in- 
heritance tax, to show error.1* In the absence of 
statute expressly directing or permitting, an in- 
heritance tax proceeding is not triable de novo on 
appeal’® and evidence as to the value of the prop- 
erty not submitted on the proceeding to assess the 
Under express stat- 
utory provisions in some states, however, appeals 
in proceedings for the assessment of inheritance 
taxes are triable de novo!’ and it is within the dis- 
cretion of the appellate court to allow the defense to 
be changed or a new defense to be. made, as if the 
ease had been originally brought in that court,!® and 


of valuation® and the taxability of property® situat- 


print as part of the record the legal 
opinion of an appraiser.’” In re Von 


written notice stating the grounds of 
appeal, application of executors for 


Bernuth’s Estate, 171 N.Y.S. 668, 669,' allowance of an additional deduction 


103 Mise. 521. 

99. In re Havemeyer, 66 N.Y.S. 
722, 32 Misc. 416. 

1. See Appeal and Error § 2298. 

2. Inre Austin’s Estate, 261 P. 130, 
37 Wyo. 313. 

[a] Thus, whether an order for 
continuance of decedent’s retail store 
by his administratrix during the pe- 
riod of administration was made on 
sufficient showing cannot be consid- 
ered on review of an order fixing the 
amount of inheritance tax, where the 
record lacked the application for the 
order and the evidence at the hearing. 
In re Austin’s Estate, 261 P. 130, 37 
Wyo. 313. 

3. In re Weissbach’s Hstate, 183 N. 
Y.S. 771, 111 Misc. 501; In re Esben- 
shade, 6 Pa.Dist.&Co. 520. 

4. In re Rhodes’ Estate, 178 N.Y.S. 
782, 109 Misc. 406; In re Smith’s Es- 
tate, 141 N.Y.S. 798, 80 Misc. 140. 

[a] Thus (1) the question wheth- 
er a transfer tax on estates in re- 
mainder is payable out of the residu- 
ary estate, or out of certain trust 
funds created, which question in- 
volves the construction of the will, 
eannot be determined on the settle- 
ment of an order to be entered on 
appeal fixing the tax on the life estate. 
In re Smith’s Estate, 141 N.Y.S. 798, 
80 Misc. 140. “(2) On review of the 
order of the transfer tax appraiser in 
proceedings to fix transfer tax on the 
estate of a decedent, the surrogate is 
without power to construe her will 
and determine whether legacies are 
charged on the realty. In re Rhodes’ 
Estate, 178 N.Y.S. 782, 109 Misc. 406. 

5. In re Handley, 37 A. 587, 181 
Pa. 339. : 

6 In re Weil, 240 N.Y.S. 448, 228 
App.Div. 522; In re Fletcher, 219 N. 
Y.S. 239, 219 App.Div. 5; In re Rocke- 
feller’'s Estate, 165 N.Y.S. 154, 177 
App.Div. 786; In re Davis, 36 N.Y.S. 
822, 91 Hun 53 [aff 44 N.E. 185, 149 
N.Y. 539]; Im re. Harkness’ Estate, 
234 N.Y.S. 297, 134 Misc. 203 [aff 228 
N.Y.S. 811, 223 App.Div. 880, appeal 
dism 168 N.E. 413, 251 N.Y. 524]; In 
re Hackett, 234 N.Y.S. 299, 133 Misc. 
768; In re Sonnenburg’s Estate, 231 N. 
Y.S. 191, 183 Mise. 42; In re Stone, 
107 N.Y.S. 385, 56 Mise. 247; In re 
Reynolds’ Estate, 163 N.Y.S. 803. 

[a] Thus (1) under Tax L. § 232, 
as amended by L. (1921) c 476 § 18, 
requiring that appeal from an order 
assessing transfer tax shall be on 


of the amount paid for purposes of a 
burial plot, and the erection of a 
monument, could not be considered on 
such appeal, where not specified as 
one of grounds of appeal, the remedy 
being by motion for a modification 
of the taxing order. In re Hackett, 
234 N.Y.S. 299, 138 Misc., 768. . (2) 
Where the notice of appeal from an 
order entered upon the report of a 
transfer tax appraiser failed to men- 
tion certain bonds or the appraiser’s 
ruling with reference thereto, the sur- 
rogate, under Tax L. § 232, cannot re- 
view such part of the report, and of 
the order not stated in the notice of 


appeal. In re Reynolds’ Estate, 163 
N.Y.S. 803. 
{b] Recital held sufficient.—Un- 


der Tax L. § 232 a recital in the no- 
tice of appeal from a transfer tax that 
the tax assessed “is excessive and not 
in accordance with the proper con- 
struction of the will’ has been held 
sufficient to authorize a consideration 
of the contention that, if possible re- 
maindermen ultimately received any 
part of the estate as to which the life 
tenant had absolute power of dispo- 
sition, the tax thereon would be pay- 
able when so received and not before. 
In re Sonnenburg’s Estate, 231 N.Y.S. 
191, 183 Mise. 42. 

7. In re Westurn’s Estate, 46 N.E. 
315, 2152,2N. Y~ 98. 

[a] Reason for rule.—‘‘The re- 
quirement that the notice of appeal 
shall specify the grounds of appeal 
implies that in the prior proceedings 
questions had been raised and decid- 
ed upon which error could be assign- 
ed. But the new fact in the’ case 
ore was not disclosed until after 
the appeal was taken, and after the 
expiration of 60 days from September 
19, 1895, when the original order of 
the surrogate fixing the tax was made, 
We think the statute ought to be 
construed so as to permit the raising 
upon an appeal of a question which 
did not enter into the original deter- 
mination, and which was first made 
known after the appeal had been tak- 
en, and after the expiration of the 60 
days. The surrogate had jurisdiction 
of the appeal by the notice actually 
given, and it would be an unwise con- 
struction of the act to limit the hear- 
ing so as to exclude the consideration 


of a new question subsequently aris- 
ing, on the ground that it was not 
specified in the notice of appeal.” In 


the appeal to the surrogate, authorized by statute in 


re Westurn’s Estate, 46 N.E. 315, 318, 
152 N,Y. (93: 

8. In re Dalrymple’s Estate, 31 Pa. 
Col 275 

9. In re Richards’ Estate, 169 N.Y. 
S. 968, 182 App.Div. 572 [aff 167 N.Y. 
S. 172, 101 Mise. 391, and 122 N.E. 889, 
225 N.Y. 671]; In re Dalrymple’s Est., 
Ol Paso. LTT. 

10. In re Richards’ Estate, 169 N. 
Y.S. 968, 182 App.Diy. 572 [aff 167 N. 
Y.S. 172, 101 Misc. 391, and 122 N.E. 
889, 225 N.Y. 671]. 

11. In re Paterno’s Estate, 169 N. 
Y.S. 765, 182: App.Div. 478. 

12. In re Green’s Estate, (Utah) 
1 P.(2d) 968. 

13. See Appeal and Error § 2662. 

14. In re Inheritance Tax on Grab- 
felder’s- Mstate,, 153 A. 532,107 ..N.J. 
Law 520 [aff 148 A..922, 8 N.J.Misc. 
53]; In_re Pierce’s Hstate, 104 A. 298, 
89° N.J.Ba 171. 

15. In re Culver’s Estate, 133 N.W. 
722, 153 Lowa 461; In re Pierce’s Es- 
tate, 104, A.-298,. 89° N.J.Hig. 171, Uiae 
ah Clabby’s Estate, 15 Pa.Dist.&Co. 


“Jurisdiction is broadly conferred 
upon the court ‘to hear and determine 
all questions in relation to any tax 
levied under the provisions of this 
act,’ but it certainly was not the in- 
tention of the Legislature to burden 
the court with the labor of appraising 
estates de novo.” In re Pierce’s Hs- 
tate, supra. 

16. In re Bottomley’s Hstate, 111 
A. 605, 92 N.J.Eq. 202; In re Pierce’s 
Estate, 104 A. 298, 89 N.J.Eq. 171. 

[a] Thus, on a claim by an execu- 
tor appealing from an order of comp- 
troller levying a tax under Transfer 
Inheritance Tax Act, as amended by 
the act of April 9, 1914 (P. L. p 267), 
that proceedings by comptroller were 
erroneous because a part of property 
admittedly taxable was erroneously 
and excessively appraised, appellant’s 
attempted proof that the true value 
of stock was less than the valuation 
made by the comptroller, by evidence 
as to a sale of some of the stock, not 
submitted to the comptroller, is inad- 
missible on appeal. In re Bottormley’s 
Estate, 111 A: 605,°92 N.J.Hg. 2062. 

17. See statutory provisions. 

18. Sevier’s Ex’x  v. Common- 
wealth, 203 S.W. 1070, 181 Ky. 49. 

[a] Thus, by Civ. Code Prac. §§ 
700, 726, and St. §§ 4241, 4260, on ap- 
peal to the circuit court from county 
court in proceedings for the listing of 
property for taxation, such as the 
commonwealth’s action. to have certi- 
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some jurisdictions, being in the nature of an appli- 
cation for a new hearing,!® the court will consider 
the matter of the transfer tax de novo, where it is 
claimed that the matter was not fully presented on 
the prior hearing?® and new evidence may be taken 
bearing upon the questions involved,?* and the re- 
quirement that the notice of appeal shall state the 
grounds of appeal?? does not preclude an appellant 
from proving new facts not considered on the ap- 
praisement.2* Accordingly, an affidavit of a lega- 
tee2* or executor?® may be considered. Having per- 
mitted additional evidence to be submitted, the Sur- 
rogate is not bound to consider all that evidence,*® 
but he is bound to take into consideration only such 
portions thereof as are legal proof of the fact at 
issue.27_ Where the appeal is on the ground that the 
property has been appraised too low the appeal will 
be dismissed unless there is evidence that on a re- 
hearing an increased valuation will be shown.?§ 

Rehearing. On motion to reopen a hearing on 
appeal from assessment of a transfer tax, the sur- 
rogate need not examine his records to see whether 
there is any other proceeding in the same estate 
which might have a bearing on the question, nor con- 
sider them where the documents were not before the 
appraiser nor presented to the court on the hearing 
on appeal.*° 

[§ 2651] (13) Scope and Extent of Review—(a) 
In General. Under the broad power given to review 
inheritance tax proceedings in some jurisdictions the 
court has the power to determine and fix the true 
value of the estate for the purpose of ascertaining 
the correct amount of the tax due.*® In other juris- 
dictions the court is concerned only with whether 
the acts of the taxing authorities may be pronounced 


‘invalid as a matter of. law,*! regardless of whether 


the methods adopted by the commission are the fair- 
est and most equitable from the standpoint of the 
interests of the beneficiaries of the estate. On an 
appeal from an order appointing an appraiser, the 
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appellate court will go no further than to ascertain 
whether the succession to any property is subject 
to such appraisement.*? Where the statute author- 
izes an appeal to the surrogate** the appeal is not 
limited to questions of law but may be taken to the 
surrogate upon both the law and the facts*® and he 
has ample power to correct any error brought to 
his attention,®* but his jurisdiction is limited to re- 
viewing the provisions of the order fixing the tax 
and to test its validity on questions of fact or law,** 
and the appeal cannot be used for the purpose of 
modifying the order so as to direct the refund of a 
tax previously paid*® or to exonerate the executors 
or trustees from personal liability for the tax,*®® or 
to enforce the issuance of a waiver for the transfer 
of securities by the state tax commission.*? In ac- 
cordance with the general rule*! the appellate court 
may, on appeal from a judgment fixing an inherit- 
ance tax, review the decision and any intermediate 
ruling, proceeding, order, or decision which involves 
the merits.*? 

[§ 2652] (b) Presumptions. The presumption is 
in favor of the correctness of the assessment,** that 
it is “fair and conscionable,”** and that the ap- 
praiser was duly appointed*® and has performed his 
duty under the statute.4® Accordingly, where, in the © 
objections filed to the appraiser’s report, no claim 
was made to the contrary, it must be assumed on ap- 
peal that a transfer of property was made within the 
state*”? and that, where the indorsement on the re- 


| port of the appraiser showing the filing thereof was 


signed “P. K., Clerk,” it will be presumed that the 
word “clerk” refers to the clerk of the county court 
in which the report was required to be filed.48 Alle- 
gations in schedules and affidavits attached to an 
appraiser’s report will be taken as true, on an appeal 
from an order assessing a tax on the value as as- 
certained by the appraiser, where no evidence was 
submitted to the appraiser to contradict or explain 


fied for collection an inheritance tax, 
trial is to be de novo, and it is within 
the discretion of the circuit court to 
allow the defense below to be changed 
or a new defense to be made. Sev- 
jier’s Ex’x v. Commonwealth, 203 S.W. 
1070, 181 Ky. 49. 

19. See supra § 2640. 

20. In re Kirby’s Estate, 231 N.Y. 
S. 408, 133 Misc. 152. 

21. In re Westurn’s Estate, 46 N.E. 
315, 152 N.Y. 93; In re McPherson’s 
Estate, 10 N.E. 685, 104 N.Y. 306, 58 
Am.R. 502; In re De Lamar’s Hstate, 
197 N.Y.S. 301, 203 App.Div. 688 [rev 
192 N.Y.S. 412, 118 Misc. 127, and aff 
142 N.E. 301, 236 N.Y. 604]; In re 
Thompson’s Estate, 68 N.Y.S. 18, 57 
App.Div. 317; In re Kiernan’s Hstate, 
237 N.Y.S. 290, 184 Misc. 868 [aff 237 
N.Y.S. 811, 227 App.Div. 782]; In re 
Soltau’s Estate, 190 N.Y.S. 319, 116 
Misc. 257. 

[a] Thus, where notice of appeal 
from an order assessing transfer tax 
is sufficient to raise the question of 
certain legacies being charges on the 
real estate of decedent dying in Ger- 
many, appellant may be allowed to 
submit further evidence 
where, because of the war with Ger- 
many, it was impossible to procure 
evidence at the hearing. In re Sol- 
ue Estate, 190 N.Y.S. 319, 116 Misc. 

57. 
[b] Reason for rule.—‘‘The pur- 
pose of the appeal from the surrogate 
to the surrogate is not Simply to re- 
view his former determination. 
There is no occasion to limit it to 
that. The beneficial results of such 


For later cases, developments and changes in the law see Annotations, same title and section number, 


thereon,,. 


a rehearing would be greatly dimin- 
ished if the determination of the sur- 
rogate could not at that time be treat- 
ed as so far open as to admit new 
testimony. The law relates to matter 
of public interest, and should receive 
such liberal construction as will tend 
to make it the most efficient. No pos- 
sible harm can result to the estate 
to have it so construed!” In re 
Thompson’s Estate, 68 N.Y.S. 18, 57 
App.Div. 317, 319 [quot In re Kier- 
nan’s Estate, 237 N.Y.S. 290, 292, 134 
Mise. 868; In re Soltau’s Estate, 190 
N.Y.S. 319, 320, 116 Misc. 257]. 

22. See supra § 2645. 

23. In re Westurn’s Estate, 46 N. 
BH 315,152 Noy, 93: 

24. In re Bentley’s Estate, 66 N.Y. 
S. 95, 31 Mise. 657. 

25. In re Hackett’s Estate, 234 N. 
Y.S.- 299, 133 Mise. 768. 

[a] Thus the affidavit of an execu- 
tor as’ to the purposes of certain cor- 
porations has been held properly re- 
ceived on appeal on the issue whether 
bequests to corporations were exempt 
from tax. In re Hackett’s Estate, 234 
N.Y.S. 299, 133 Misc. 768. 

26. In re Kiernan’s Estate, 237 N. 
Y.S. 290, 1384 Misc. 868 [aff 237 N.Y.S. 
811, 227 App.Div. 782]. 

27. In re Kiernan’s Estate, supra. 

28. In re Johnson’s Hstate, 75 N. 
Y.S. 1046, 87 Mise. 542. 

29. In re Rowe’s Hstate, 171 N.Y. 
S. 1021, 104 Mise. 109 [den reh 170 
N.Y.S. 742, 103 Mise. 111]. 

30. Hodges v. Inman, 115 So. 893, 
149 Miss. 785. 

31. In re Gould’s Estate, 148 A. 


731, 105 N.J.Eq. 598 [aff 151 A. 748, 
8 N.J.Mise. 798 and 154 A. 632]; Mer- 
chants’ Nat. Bank vy. South Carolina’ 
Tax Commission, 131 S.E. 142, 133 S. 
C. 406. 

$2. Merchants’ Nat. Bank of Rich- — 
mond, Va., v. South Carolina Tax ~ 
s Acagaeanar 131 S.E. 142, 133 S.C. 406. 

- In re Douglas County, 121 N. 

W. 598, 84 Neb. 506. # 

34. See supra § 2639. 

35. In re McPherson’s Estate, 10 
N.E. 685, 104 N.Y. 306, 58 Am.R. 502. 

36. In re McPherson’s Hstate, su- 


37. In re Bonaparte’s Estate, 208 
N.Y.S. 318, 124 Mise. 661. 


38. In re Bonaparte’s Estate, su- 
39. In re Bonaparte’s Estate, su- 
40. In re Bonaparte’s Estate, su- 


41. See Appeal and Error § 2582. 

42. In re Boole’s Hstate, 277 P. 759, 
98 Cal.App. 714. 

43. In re Pierce’s Estate, 104 A. 
298, 89° N.J.Eq. 171. 

44. In re Clabby’s Estate, 15 Pa. 
Dist.&Co. 681. 

45. In re Clabby’s Estate, supra. 

46. In re Clabby’s Estate, supra. 

‘ Presumption of regularity of official 
proceedings and acts gemerally see 
Hvidence §§ 69-71. 

47. In re Keeney’s Estate, 87 N.E. 
428, 194 N.Y. 281 [aff 32 S.Ct. 105, 222 
U.S. 525, 56 L.Ed. 299]. 

48. Hanberg v. Morgan, 105 N.E. 
720, 263 Ill. 616. 


—— 


z 
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such allegations.*® 


[§ 2653] (c) Conflicting Evidence. It is not the 
duty nor the privilege of the court on appeal to 
weigh the evidence,*® or to substitute its judgment 
as to values for that of the assessing authorities.°1 
The court is properly loath to set aside the findings 
of the trier of the faets who has had the advantage 
of seeing and hearing the witnesses themselves,®2 
and assessments will be upheld, if legal principles 
have been correctly applied®* and the appraisement 
is supported by the evidence.*+ These rules have 
been applied to sustain findings fixing the value of 
the estate®® or particular portions of the estate, such 
as corporate stock®® or real estate.°7 The rules have 
also been applied to findings that a particular trans- 
action was in substance a taxable transfer,®® or was 
not made in contemplation of death and hence was 
not taxable,®® or that certain property was exempt 
from the transfer tax.6° Where, however, the de- 
termination of the taxing authorities is against the 
clear weight of the evidence the transfer tax will be 
set aside.*! 

[§ 2654] (d) Matters of Discretion. In accord- 
ance with the general rule,®? in the absence of a 
clear abuse of discretion, matters within the disere- 
tion of the taxing authorities are not reviewable in 
transfer or inheritance tax proceedings.®? Wheth- 
er a petition alleges sufficient cause for modification 
of an order fixing a transfer tax is addressed to the 
diseretion of the surrogate and is not reviewable on 
appeal.°4 

[§ 2655] (e) Harmless Error. In _ accordance 
with the general rule®* an assessment will not be 
set aside for mere technical error.®® 

[§ 2656] (14) Order. On an application by an 
executor to vacate an order sustaining in part his 
appeal from an assessment of a transfer tax on the 
estate, and to file affidavits as to the value of assets, 
the default in failing to file additional affidavits on 

49. In re Early’s Estate, 176 N.Y. 
S. 575, 107 Misc. 425. 

50. In re Choate’s Estate, 192 N.W. 
857, 195 Iowa 715; In re Dupignac’s 
Estate, 125 A. 119, 98 N.J.Eq. 284; In| 56. 
re Pierce’s Estate, 104 A. 298, 89 N.J. | 766. 
Eq. 171. 57. 

[a] Thus, in proceedings to assess | 492, 261 Pa. 51 


a collateral inheritance tax on land, 58. 
under Code Suppl. (1913) § 1481la, the 


55. 
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tate, 96 A. 747, 251 Pa. 320. 

In re Valentine’s Estate, 155 N. 
Y.S. 538, 91 Misc. 203; 
Estate, 96 A. 747, 251 Pa. 320. 

In re Seixas’ Estate, 173 N.Y.S. 


In re Smith’s Estate, 


In re Dupignac’s Hstate, 125 A.| 66. 
119, 96 N.J.Eq. 284; 


[61 C.J.] 1729 


the appeal within the time limited will be opened, 
where it appears that such failure was due to his 
attorney’s illness.°7 Where no copy of an order, en- 
tered on a decision of the surrogate’s court, revers- 
ing an order fixing a transfer tax, was served on the 
executor of the estate, and the order incorrectly re- 
cited the grounds of appeal and events on argument, 
the executor’s remedy was by motion for resettle- 
ment, and not by application to vacate.®® 

[§ 2657] (15) Remand. In a proper ease an or- 
der reducing the tax may be reversed and another 
assessment directed.°® So, where a transfer tax ap- 
praiser refuses to allow material questions, his report 
may be remanded for the purpose of taking further 
testimony, on reversal of the order entered on the re- 
port.7° Where the report of the appraiser is re- 
mitted, without reversing the order assessing the tax, 
the effect of the order is to authorize the appraiser 
to take further testimony to enable the court to de- 
termine the question of law presented by the ap- 
peal.‘+ Where the reversal of the order of an inter- 
mediate court results in the affirmance of the order 
of the surrogate the court. is thereby precluded from 
remitting the proceeding to the surrogate for fur- 
ther hearing.*? 

Proceedings after remand. If the circumstances 
render it necessary, upon a return of the case to 
the lower court, a reference may be made to a master 
to take and report evidence as to the value of prop- 
erty,’* or the court should hear evidence as to such 
value,’* and if it is ascertained that the property is 
of value, the court should fix the same and, if the 
amount is great enough to render the estate liable for 
an inheritance tax, assess the same; otherwise, dis- 
miss the action.*® 

[§ 2658] (16) Modification or Correction of 
Judgment or Order. In accordance with the general 
rule7® the court may, in a proper ease, modify or 
correct the order or decree appealed from in a trans- 
fusal of present settlement of tax 
on future interest is not reviewable. 
Mitton v. Burrill, 118 N.B. 274, 229 
Mass. 140. 

64. In re Townsend, 109 N.E. 560, 
215 N.Y. 442. 


65. See Appeal and Error § 3190 et 
seq. 


In re Andrew’s 


104 A. 


In re Snyder’s Estate, 235 P. 


In re Hall’s Hs-| 54, 71 Cal.App. 324; In re Hall’s Es- 


finding of the trial court, which had 
Support in the evidence, that a testa- 
tor gave the land in question to the 
transferee for support of the testa- 
tor and his wife for life, has the same 
weight and effect as a verdict of a ju- 
ry, and cannot be disturbed on ap- 
peal. In re Choate’s Estate, 192 N.W. 
857, 195 Iowa 715. 

51. In re Dupignac’s Estate, 125 A. 
119, 98 N.J.Eq. 284; In re Pierce’s Es- 
tate, 104 A. 298, 89 N.J.Eq. 171. 

52. In re Jones’ Estate, 247 N.Y.S. 
643, 1389 Misc. 31. 

53. In re Pierce’s Estate, 104 A. 
298, 89 N.J.Eq. 171. 

54. Ill.—People v. Ballans, 128 N. 
BH. 542, 294 Ill. 551. 

Iowa.—In re Choate’s Estate, 192 N. 
W. 857, 195 Iowa 715. 

N.J.—In re Hall’s Estate, 119 A. 669, 
94 .N.J.Eq. 398 [mod 125 A. 246, 99 N. 
J.Law 1 and aff 126 A. 924, 100 N.J. 
Law 405]; In re Pierce’s Estate, 104 
A. 298, 89 N.J.Eq. 171. 

N.Y.—In re Valentine’s Estate, 155 
N.Y.S. 53, 91 Misc. 203; In re Crary’s 
Estate, 64 N.Y.S. 566, 31 Misc. 72; 
In re Wiemann’s Estate, 179 N.Y.S. 
190; In re Seixas’ Estate, 173 N.Y.S. 
766. 

Pa.—In re Smith’s Estate, 104 A. 
492, 261 Pa. 51; In re Andrew’s Es- 
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tate, 119 A. 669, 94 N.J.Eq. 398 [mod 
125 A. 246, 99 N.J.Law 1, and aff 126 
A. 924, 100 N.J.Law 405). 

59. In re Crary’s Estate, 64 N.Y.S. 
566, 31 Misc. 72. 


60. In re Wiemann’s Hstate, 179 N. 
Mies. 190. 
[a] Thus, although a close ques- 


tion was raised by the issue of fact 
decided by the transfer tax apprais- 
er’s finding that certain assignments 
of mortgages by a decedent in his life- 
time were not gifts made in contem- 
plation of death, such finding will not 
be disturbed on appeal, for doubt in 
such cases should be resolved against 
the state, since, the taxing power be- 
ing such an overwhelming power, the 
right of the state should always be 
most clear. In re Wiemann’s Hstate, 
179 N.Y.S. 190. 

61. In re Miller’s Estate, 129 A. 
258, 98 N.J.Eq. 318. 

62. See Appeal and Error § 2753. 

68. Mitton v. Burrill, 118 N.E. 274, 
229 Mass. 140; Merchants’ Nat. Bank 
of Richmond, Va., v. South Carolina 


Tax Commission, 131 S.E. 142, 133 
S.C. 406. ; 
[a] Thus, under Inheritance Tax 


L. pt 4 § 7, whether future interest 
shall be taxed presently rests in dis- 
eretion of commissioner, and his re- 


tate, 119 A. 669, 94 N.J.Eq. 398 [mod 
125 A. 246, 99 N.J.Law 1 and aff 126 
A. 924, 100 N.J.Law 405]. 

[a] Thus an assessment by the 
comptroller under the Transfer Inher- 
itance Tax Act (4 Comp. St. [1910] 
p 5301) will not be set aside for mere 
technical misnomer of the property 
the transfer whereof was assessed. 
In re Hall’s Estate, 119 A. 669, 94 N.J. 
Eq. 398 [mod 125 A. 246, 99 N.J.Law 
1, and aff 126 A. 924, 100 N.J.Law 


405]. 
In re Seixas’ Estate, 173 N.Y.S. 


In re Seixas’ Estate, supra. 

69. Morgan y. Cowie, 63 N.Y.S. 
608, 49 App.Div. 612. 

70. In re Bell’s Estate, 158 N.Y.S. 
142, 94 Misc. 552. 

71. In re Mills’ Estate, 157 N.Y.S. 
138, 93 Mise. 413. 
‘72. In re Green’s Hstate, 131 N.E. 
900, 231 N.Y. 237 [rearg den 134 N.E. 
545, 232 N.Y. 498]. 

73. Commonwealth vy. Belknap’s 
Ex’r, 197 S.W. 668, 177 Ky. 265. 


74. Commonwealth vy. Belknap’s 
Ex’r, supra. 

75. Commonwealth vy. Belknap’s 
BEx’r, supra. 

76. See Appeal and Error § 3157 et 
seq. 
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fer or inheritance tax proceeding.*7 Thus modifica- 
tion is proper where the tax was assessed on an 1m- 
proper valuation based on an admitted inadvertent 
misstatement*® or where an excessive attorney’s fee 
has been allowed by the lower court.*® Where there 
is a possibility that no tax will be assessed on the 
transfer of property subject to powers of appoint- 
ment, the order fixing the tax should be modified by 
incorporating therein a provision: that the minimum 
tax on remainders subject to these powers will be 
nothing.*® If the law requires that the value of a 
life estate must be ascertained by the state superin- 
tendent of insurance, an order fixing the tax on de- 
cedent’s estate cannot be modified by the surrogate 
on the executor’s appeal.*? 

[§ 2659] (17) Second and Further Appeals. In 
accordance with the general rule,*? a party cannot 
divide a surrogate’s order fixing the transfer tax 
into parts and carry it up by fragments.°* Where 
the only appeal authorized to the surrogate is an 
appeal from his order while acting as an assessing 
officer, if either party is dissatisfied with the sur- 
rogate’s determination upon that appeal, the only 
remedy is to appeal to a higher court.°* 

[§ 2660] 0. Fees and Costs. The question as to 
who or what fund is lable for the fees of the ap- 
praiser in transfer or inheritance tax proceedings 
is usually regulated by statute.*° Where the stat- 
ute authorizes the appointment of a guardian ad 
litem in inheritance tax proceedings, but does not 
provide in what manner or by whom he is to be paid, 
it has been held that his fee should be paid out of the 
general funds of the estate after the inheritance tax 
has been deducted.*® In some jurisdictions special 
compensation may be allowed to expert witnesses 


400. 
peal 


77. In re Gould’s Estate, 205 N.Y. 
S. 158, 123 Misc. 14; In re Boyle, 156 
N.Y.S. 173, 92 Mise. 143; In re David- 
son’s Hstate, 211 N.Y.S. 540; Deen v. 
Crenshaw, 158 S.W. 987, 128 Tenn. 
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(2) An executrix could not ap- 
from an order, 
course, assessing a transfer tax ac- 
eording to the opinion rendered on a 
former appeal from a pro forma or- 


eee 
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who testify to the value of real estate in inheritance 
tax proceedings.’7 In accordance with the general 
rule,’® costs can bevimposed in transfer or inherit- 
ance tax proceedings only in cases where there 1s 
statutory authority therefor.’° Where the benefici- 
aries under the will of a decedent appeal from the 
assessment of an inheritance tax by the county court, 
and on such appeal obtain a substantial reduction in 
the amount of the tax assessed, they should not be 
taxed with the costs of the appeal;°®® but where, on 
an appeal by heirs alone from judgment in inherit- 
ance tax proveedings, the circuit court overrules ex- 
ceptions as to the tax on real estate against the heirs, 
but sustains an exception as to tax against the ad- 
ministrator on personal property, the heirs are not 
successful parties and are properly taxable with the 
costs, nor are they made successful parties on a 
hearing of exceptions to an appraisement of prop- 
erty subject. to inheritance tax by a reduction of the 
valuation by agreement to the amount of the price 
received on a sale subsequent to the appraisement.°” 


If an appraisement that should have been made by — 


an appraiser has been made by- an auditor, the ex- 
penses of the audit should be charged on the benefici- 


aries under the will where the failure to have a prop- 


er appraisement was due to their neglect.°* When 
authorized by statute a reasonable attorney’s fee 
may be taxed as part of the costs.°* 

[§ 2661] M. Interest and Penalties*®*—1. In Gen- 
eral. An unpaid inheritance tax does not carry in- 
terest by implication of law as in the ease of a 
debt,°® but by statute interest may be added where 
there has been default in the payment of the tax,®* 
such interest being by some courts regarded as a pen- 
alty,°* and by others being classed as compensa- 
providing for the appointment by the 
entered as of 
quiring thém to take an oath to per- 


form the duties of their office, in ef- 
fect making the appraisers public of- 


county court of appraisers, and re-_ 


78. 
Misc. 143. i 

[a] . Thus, under Code Civ. Proc. § 
2490 subd 6, where it is conceded, on 
an appeal from an order assessing 
a transfer tax, that the administra- 
tor’s affidavit inadvertently misstated 
the market value of bank stock of 
the estate, and that in consequence 
the tax was assessed on an improper 
valuation, the error may be corrected, 
although two years have elapsed since 
making the order appealed from. In 
ene 15629N-Y. Set 173292) IMise. 

79. Deen v. Crenshaw, 158 S.W. 
987, 128 Tenn. 123. 


123 
In re Boyle, 156 N.Y.S. 173, 92 


80. In re Goldenberg’s Estate, 176 
NVY.S. 201, 187 App.Div. 692; In re 
Gould’s Estate, 205 N.Y.S. 158, 1238 
Mise. 14. 
ee In re Chambers, 155 N.Y.S. 

82. See Appeal and Error § 110. 

83. In re Cook’s Estate, 87 N.E. 


786, 194 N.Y. 400; In re Reynolds’ Es- 
tate, 163 N.Y.S. 812, 97: Mise. 555. 

[a] Thus (1) a surrogate’s order 
fixing the transfer tax on a decedent’s 
estate is an entirety, and not a sevy- 
eral judgment as to each interest tax- 
ed, so that the judgment of the court 
of appeals, on appeal of the executor 
from such an,order, modifying and 
affirming it as modified, finally deter- 
mined the rights of the executor in 
the proceedings even as to a transfer 
tax on an interest of which he did not 
complain on the appeal, but of which 
he could then have complained. In 
re Cook’s Hstate, 87 N.E. 786, 194 N.Y. 


der on a ground which might have 
been, but was not, raised on appeal 
from first order. In re Reynolds’ Es- 
tate,-163 N.Y.S. 812, 97 Mise. 555. 

84. In re Steinwender’s Estate, 158 
N.Y.S. 779, 172 App.Div. 871. 

85. See statutory provisions. 

[a] Statutes construed.—(1) Un- 
der Code Civ. Proc. § 1444, providing 
for the appointment of appraisers of 
estates in probate, and under the In- 
heritance Tax Law (St. [1911] p 713), 
the comptroller names one or more in- 
heritance tax appraisers in each coun- 
ty. The court in probate names three 
disinterested appraisers for each es- 
tate in probate, of which one must, 
and the others may, in the court’s dis- 
cretion, be selected from the author- 
ized inheritance tax appraisers within 
the county; and if the inheritance 
tax appraiser fails to act as one of 
the probate appraisers, the expense of 
making the inheritance tax appraise- 
ment must be paid out of the estate, 
and not out of the inheritance tax 
fund. In re Haskins’ Estate, 149 P. 
576, 170 Cal. 267. (2) Under Comp. 
L. (1917) § 3188, providing for a sal- 
ary for inheritance tax appraisers to 
be paid out of the state treasury, and 
forbidding their taking any fee from 
the taxpayer, § 3210, as amended by 
L. (1919) ¢ 64, providing that, where 
property is subject to inheritance tax, 
all costs of the proceedings had for 
determining whether the property is 
subject to the tax shall be chargeable 
to the estate, § 3198, declaring that 
the attorney general is ex officio col- 
lector of all inheritance taxes and ex- 


pressly defining his duties, and § 3187, | 


ficers, an estate is not chargeable with 
the payment of the per diem and ex- 
penses of the appraisers. Parks vy. 
Sutton, 208 P. 511, 60 Utah ‘356. 

86. People v. Pasfield, 120 N.E. 286, 
284 Ill. 450. 

87. Deen v. Crenshaw, 158 Sw. 
987, 128 Tenn. 123. 

88. See Costs § 3. 

89. Lawyers’ Title & Trust Co. vy. 
Comptroller of the Treasury of State 
pth has Jersey, 95 A. 1003, 85 N.J.Eq. 

[a] Thus a successful appellant 
from an assessment on the transfer 
of property is not entitled to costs 
where there is no enabling act author- 
izing costs. Lawyers’ Title & Trust 
Co. vy. Comptroller of the Treasury of 


State of New Jersey, 95 A. 10038, 85 


N.J.Eq. 481. ; 

90. In re Fort’s Estate, 223 N.w. 
633, 117 Neb. 854. 

91. Deen v. Crenshaw, 158 S.W. 
987, 128 Tenn. 128. 

92. Deen v. Crenshaw, supra. 

93. Burkhardt’s Estate, 25 Pa.Su- 
ae Vues ~ 

as een v. Crenshaw, 158 S.w. 
987, 128 Tenn, 123. As 

95. Payment to secure waiver as 
stopping interest see infra § 2677 text 
and note 6. 

96. People v. Prout, 6 N.Y.S. 457, 
53 Hun 541, 3 Silv.Sup. 170 [aff 22 
N.E. 1132, 117 N.Y. 650]. 

97. People vy. Prout, supra. 

98. People v. Prout, supra; Banks’s 
Estate, 5 Pa.Co. 614, 

[a] Provision for double interest. 
—Statutes providing that if the tax 
is not paid within a prescribed period, 


*By DOUGLAS ROBINSON GRAY (§§ 2661-2717). 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 2661-2662] 


tion.°® Under statutes providing in varying terms 
for interest on transfer or inheritance taxes not paid 
within the time provided by law, in all cases where 
there is delay not legally excusable,! interest at the 
rate preseribed by statute? will be imposed for de- 
layed payment.* In the absence of contrary stat- 
ute, no penalty will be imposed for delay other than 
the prescribed interest charge.* 
_ What law governs. The liability of an estate for 
interest is governed by the law in effect at the time 
of decedent’s death.° Under statutes repealing prior 
acts but expressly saving rights and liabilities al- 
ready accrued thereunder, the interest penalty for 
failure to pay the tax on time will run from the date 
specified in the repealed act so far as concerns the 
estate of one dying before enactment of the repeal- 
ing act.® 

[§ 2662] 2. Excuses for Delay. In the absence of 
statutory authority, the court has no power to remit 
interest charges prescribed for delayed payment of 
the tax,’ and where the statute does not specify such 
matters as excuses for delay, interest will be charged 
on delayed tax payments although the delay arose 
from failure to administer the estate,® litigation,® or 
pendency of an appeal from the tax,?° and it is im- 
material that part of the estate was given in re- 
mainder,? or that the’ dispositions of the will were 
modified by agreement.'2 Where, however, delay 
resulted from the fault of the tax officials, and with- 


interest shall be charged at the rate : 
13. 
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12. Bradford v. Storey, supra. 
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out fault of the representatives of the estate, inter- 
est has been denied,!® and an executor is not in fault 
if he withholds payment of the tax while litigation 
to test the constitutionality of the law imposing it is 
In progress;'* and it has been held that a penalty 
of double interest should not be exacted where delay 
in payment of the tax was caused by an honest doubt 
as to who was lable therefor.t® Where, under stat- 
ute, charging interest on taxes payment of which is 
delayed beyond the prescribed period rests in the 
discretion of the court, such discretion is a legal 
rather than an unrestricted discretion,!® but in the 
absence of abuse the court’s discretionary decision as 
to interest will not be disturbed on appeal.*7 

Ignorance of law. Relief from the penalty should 
not be granted to an executor where his only excuse 
is that he was ignorant of the law.'® 

Statutory grounds. Where the statute expressly 
‘specifies certain contingencies which shall excuse 
delay, upon due proof thereof the interest charge 
will be omitted or reduced,1® as where delay arose 
from unavoidable cause,?° such as a bona fide con- 
test respecting settlement of the estate,?1 or neces- 
sary litigation.?? 

Delay arising from “necessary litigation.” Where 
the statutes excuse interest in event of delayed pay- 
ment arising from “necessary litigation,’ to come 
within the benefit of the statute one must show that 
the litigation was “necessary.”’?* But the fact that 


(1) Under Tax L. § 223, the surrogate 


of twelve per centum per annum on 

the tax, have been construed as im- 

posing double interest by way of pen- 

alty. Banks’s Estate, 5 Pa.Co. 614. 
99. People v. Baldwin, 122 N.E. 

148, 150, 287 Ill. 87. 

BSS Excuses for delay see infra § 
2. Rate of interest see infra § 2665. 
3. Colo.—People v., Rice, 91 P. 33, 

40 Colo. 508. 

La.—Suecession of Popp, 83 So. 765, 
146 La. 464, 26 A.L.R. 1446. 

Mass.—Bradford v. Storey, 75 N.E. 
256, 189 Mass. 104. 

Neb.—In re Fort’s Estate, 223 N.W. 
633, 117 Neb. 854. 

Pa.—Com. v. Smith, 20 Pa. 100; 
Com. v. Bausman, 10 Lanc.Bar 189. 

Tenn.—Shelton v. Campbell, 72 S.W. 
112, 109 Tenn. 690. ; 

4. Commonwealth v. Smith, 20 Pa. 
100. 

[a] No increase in principal of tax 
should be imposed by way of penalty 
for delay, the twelve per cent statu- 
tory interest charge being the only 
penalty applicable. Commonwealth 
v. Smith, 20 Pa. 100. 

5. In re Fayerweather, 38 N.E. 
278, 143 N.¥. 114; Matter of Milne, 
27 N-Y.S. 727, 76 Hun 328. 

6 Matter of Fayerweather, 38 N.E. 
278, 143 N.Y. 114. 

7. People v. Baldwin, 122 N.E. 148, 
287 Ill. 87; In re Endicott’s Estate, 
918 N.Y.S. 389, 128 Misc. 159; In re 
Ermann’s Estate, 169 N.Y.S. 207, 208, 
102 Misc. 654; In re Griggs’ Estate, 
163 N.Y.S. 1096. 

[a] Application of rule.—Although 
a surrogate’s order allowed executors 
more than eighteen months, provided 
in Tax L. § 223, in which to pay a 
transfer tax, the surrogate’s court 
has no power to relieve executors 
from payment of interest, when the 
tax was not paid within eighteen 
months. In re Griggs’ Estate, 163 N. 

.S. 1096. 

Arg Succession of Popp, 83 So. 765, 

146 La. 464, 26 A.L.R. 1446. 

9. People v. Rice, 91 P. 33, 40 Colo, 
508; Shelton v. Campbell, 72 S.W. 112, 

Tenn. 690. 

10%. In re BO Sapo a 223 N.W. 

633, 634, 117 Neb. 2 

41. Bradford y. Storey, 75 N.EH. 

256, 257, 189 Mass. 104. 


- 


Bugbee v. Tatum, 134 A. 776, 
103 N.J.Law 600, 4 N.J.Misc. 858 [aff 
sub nom. State Comptroller of Treas- 
ury v. Tatum, (HErr.&App.) 137 A. 
562]; In re Kraft’s Estate, 143 A. 764, 
103 N.J.Eq. 548; Re Vail, 117 A. 143, 
93 N.J.Eq. 401; Bugbee v. Tatum, (N. 


J.) 131 A. 289. 
Hstats, 5 OhioS.&C.P. 
545, 7 OhioN.P. 625. 


Gare Sprankle v. Com., 2 Walk. (Pa.) 
420. 
16. Succession of Bolan, 105 So. 


10, 158 La. 911. 

17. Succession of Bolan, supra. 

[a] Abuse not shown.—Where a 
wife’s undivided one-half interest in 
community property was inherited by 
her children, but under Civ. Code, art 
916, her husband retained possession, 
and the children did not open the suc- 
cession and pay inheritance tax there- 
on until the husband’s death, the 
court’s refusal to subject them to 
penalty, under Act (1906) No. 109 § 
24, was not abuse of discretion. Suc- 
cession of Bolan, 105 So. 10, 158 La. 


91.1. 
Matter of Platt, 29 N.Y.S. 396, 
8 Mise. 144. 

19. Ark.—State v. Lane, 203 S.W. 
Dive Lod Ark ils 

Cal.—In re Irwin’s Estate, 237 P. 
1074, 196 Cal. 366. 

Ky.—Commonwealth v. Bingham’s 
Adm’r, 220 S.W. 727, 187 Ky. 749. 

La.—Succession of Golden, 8 La. 
App. 740. 

N.Y.—Matter of Fayerweather, 38 
N.E. 278, 143 N.Y. 114; In re Stewart, 
30 N.B. 184, 131 N.Y. 274, 14 L.R.A. 
836; Matter of Wormser, 64 N.Y.S. 
897, 51 App.Div. 441; Matter of Moore, 
35 N.Y.S. 782, 90 Hun 162; People v. 
Prout, 6 N.Y.S. 457, 53 Hun 541, 3 
Silv.Sup. 170 [aff 22 N.E. 1132, 117 
N.Y. 650]; Matter of Bolton, 72 N.Y.S. 
430, 35 Misc. 688, 2 Mills 318. 

Pa.—Commonwealth’s Appeal, 18 A. 
386, 128 Pa. 603; Miller v. Com., 2 A. 
492, 111 Pa. 321; Banks’ Estate, 5 Pa, 
Co, 614. 

Wash.—In re Duncan’s Estate, 206 
P, 1, 119 Wash. 426. 

Wis.—Beck v. State, 219 N.W. 197, 
196 Wis. 242 [cert den 49 S.Ct. 34, 278 
U.S. 639, 73 L.Ed. 554]; State v. 
Pabst, 121 N.W. 351, 139 Wis. 561. 

[a] Remission of entire amount.— 


may on motion for cause reduce in- 
terest from ten per cent to six per 
cent, but may not remit the entire 
penalty or interest. In re Endicott’s 
Hstate, 218 N.Y.S. 389, 128 Misc. 159. 
(2) The surrogate has no jurisdiction 
to remit all interest on tax on a con- 
tingent remainder not paid within the 
required time, the remedy being by 
mandamus in the supreme court. In 
re Endicott’s Estate, supra. (3) “Un- 
avoidable delay goes in mitigation of 
the penalty of twelve per cent.; it 
does not exempt from six per cent. 
interest or the rate produced when 


proven.” Tobin’s Hstate, 41 Pa.Co. 
433, 435. 
[bj] egal rate.—Where delay aris- 


es from causes of delay excusable un- 
der applicable statute and judicial 
discretion, the commonwealth is en- 
titled to interest at the legal rate but 
not at the additional penal rate. 
Johnson’s Estate, 41 Pa.Co. 423. 

20. Matter of Stewart, 30 N.E. 184 
131 N.Y. 274, 14 L.R.A. 836; Matter of 
Moore, 35 N.Y.S. 782, 90 Hun 162; 
In re Prout’s Estate, 6 N.Y.S. 457, 
53 Hun 541 [aff 22 N.H. 1132, 117 N.Y. 
650]; In re Endicott’s Estate, 218 N. 
Y.S. 889, 128 Mise. 159; Common- 
wealth’s Appeal, 18 A. 386, 128 Pa. 
603; Rice’s Estate, 56 Pa.Super. 270; 
In re Daly’s Estate, 28 Pa.Dist. 876; 
Tobin’s Est., 41 Pa.Co. 433; John- 
son’s Hst., 41 Pa.Co. 423; Banks’s Hs- 
tate, 5 Pa.Co. 614. 

[a] Inability to obtain witnesses 
for probate of will before the courts 
elosed for the summer vacation, re- 
sulting in delayed probate, has been 
held to constitute ‘“‘unavoidable de- 
lay.’”’ Tobin’s Estate, 41 Pa.Co. 433. 

[b] Litigation to determine dis- 
tributive shares of legatees has been 
held an unavoidable cause of delay. 
Matter of Moore, 35 N.Y.S. 782, 90 Hun 
162. 

[ec] Misdescription of corporate 
trustee in will, precluding payment 
of legacy to such trustee in usual 
course, constitutes an unavoidable 
cause of delay in payment of tax. 
Banks’s Hstate, 5 Pa.Co. 614, 616. 

21. Succession of Golden, 8 La. 
App. 740. 

22. See infra text and notes 23-26. 

23. In re Duncan’s Hstate, 206 P. 
1, 2, 119 Wash, 426. 
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the litigation was unsuccessful does not prove that 
it was unnecessary,?* the particular subject matter 
of the litigation involved is immaterial,”°> and where- 
ever the litigation involves an honest and reasonable 
difference of opinion and is undertaken in good faith, 
it will be so far “necessary” as to avoid interest 
charge for delay in payment resulting therefrom.?® 

Burden of proving existence of excuse for delay 
rests upon the party claiming exemption from pen- 


alty.?7 
[§ 2663] 3. Effect of Tender; 
ment.7§ 


made to the wrong official.?9 


Acceptance of the principal of the tax after the 
time limit does not bar recovery of interest where 
such principal sum was accepted “on accoun 

Settlement with sheriff, made after institution of 
suit for’ taxes by commonwealth, does not relieve a 


24. In re Duncan’s Estate, supra. 
25. Inre Duncan’s Estate, supra. 
26. Ark.—State v. Lane, 203 S.W. 


17, 134 Ark. 71. 

Cal.—In re Irwin’s Estate, 237 P. 
1074, 196 Cal, 366. 

N.Y.—In re Prout’s Estate, 6 N.Y.S. 
457, 53 Hun 541 [aff 22 N.E. 1132, 117 
N.Y. 650]. 

Wash.—In re Duncan’s Estate, 206 
P. 1, 119 Wash. 426. 

Wis.—Beck v. Milwaukee County, 
219 N.W. 205, 196 Wis. 259 [cert den 
49 S.Ct. 34, 278 U.S. 639, 73 L.Ed. 554]; 
Beck v. State, 219 N.W: 197, 196 Wis. 
242 [cert den 49 S.Ct. 34, 278 U.S. 639, 
73 L.Ed. 554]. 

[a] Litigation respecting tax.—(1) 
A trustee must resist claims against 
trust estate which may be unlawful, 
and his resistance of the state’s claim 
for an inheritance tax, where he acted 
in good faith, and there was reason- 
able ground for his act as shown by 
the trial judge’s having decided that 
the estate was not liable for the tax, 
although finally unsuccessful, may 
not be held unnecessary. In re Dun- 
can’s Estate, 206 P. 1, 119 Wash. 426. 
(2) Litigation to determine doubtful 
questions as to the liability of trans- 
ferees for the inheritance tax, and 
delays occasioned thereby, is “neces- 
sary litigation or other unavoidable 
delay.” State v. Pabst, 121 N.W. 351, 
139 Wis. 561. (3). Where litigation 
was instituted by contestants to de- 
termine whether any tax was due ona 
legacy to a charity foundation, and 
correctness of amount of tax fixed up- 
on another legacy, and grounds of op- 
position possessed sufficient merit to 
warrant their presentation to a court 
for determination of questions in- 
volved, penalty should not be imposed 
for delay. In re Irwin’s Estate, 237 
P. 1074, 196 Cal. 366. (4) Proceeding 
by executors for purpose of ascertain- 
ing amount of inheritance tax where 
not instituted for purpose of defeat- 
ing payment do not justify imposition 
of penalty. State v. Lane, 203 S.W. 
DES 4 VAR KS UL. 
era ee Taxation.—Proceedings for 
the revocation of the probate of a 
will are within the meaning of the 
provision of a statutory provision that 
no penalty shall be imposed where, by 
reason of claims made upon the es- 
tate, necessary litigation, or other un- 
avoidable causes of delay the estate 
cannot be settled at the expiration of 
a specified time from the death of 
decedent. Matter of Stewart, 30 N.E. 
°184, 181 N.Y. 274, 14 L.R.A,. 836. 

27. People v. Prout, 6 N.Y.S: 457, 
53 Hun 541, 3 Silv.Sup. 170 [aff 22 
N.E. 1132, 117 N.Y. 650]. 

[a] Rule applied.—One claiming 
exemption from the penalty on the 
ground of litigation or unavoidable 
delay must show affirmatively that 
the litigation was necessary and the 
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Tender of payment within the prescribed 
period will not preclude an interest charge where 
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will be awarded 
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delay unavoidable. People v. Prout, 
6 N.Y.S..457,-53 Hun 541, 3 Silv.Sup. 
170 [aff 22°-N.E. 1132, 117 N.Y. 650]. 


Bs Aa pear generally see infra §§ 
29. People ex rel. Lown v. Cook, 


142 N.Y.S. 692, 158 App.Div. 74 [aff 
103 N.E. 1130, 209 N.Y. 578]. 


30. People ex rel. Lown y. Cook, 
supra. 
31. Sevier’s Ex’x v. Common- 


wealth, 203 S.E. 1070, 181 Ky. 49. 

32. Matter of Davis, 44 N.E. 185, 
149.-N.Y. 539. 

[a] In British Columbia, under 
Succession Duty Act of 1924, it has 
been held that no interest on the duty 
upon contingent or future estates is 
chargeable except from the date of 
payment specified as to duty upon 
such estates, namely, ‘‘such time, not 
exceeding two years from the death 
of the deceased, as may be fixed by 
the Lieutenant-Governor in Council.” 
Wilson vy. Minister.of Finance, [1928] 
3 Dom.L.R. 253. 

{[b] In Oregon, under L. § 1197, it 
has been held proper to charge an in- 
heritance tax with six per cent in- 
terest from date it became due to date 
of settlement of ‘claims and litigation 
which might have entirely consumed 
the estate, and from such date at eight 
per cent. In re Perkins’ Hstate, 236 P. 
1064, 115 Or. 178. 

When tax accrues see supra § 2535 
bs eee And see infra text and notes 

33. Ky.—Bingham’s Adm’r v. Com- 
monwealth, 244 S.W. 781, 196 Ky. 318. 

Neb.—In re Sanford’s Estate, 137 
N.W. 864, 91 Neb. 752, 45 L.R.A.N.S. 
236 [rev 133 N.W. 870, 90 Neb. 410, 45 
L.R.A.N.S. 228]. 

N.J.—In re Cowan’s Estate, 125 A. 
124, 96 N.J.Eq. 289. 

N.Y.—Jacob v. Gilchrist, 206 N.Y.S. 
812, 211 App.Div. 62. 

Wash.—In re Lambrecht’s Estate, 
192 P. 1018, 112 Wash. 645. 

N.B.—New Brunswick v. Robinson, 
47 N.B. 55. 

[a] Contingent remainder.—Un- 
der Transfer Tax L. §§ 222, 230, 241, 
a transfer of a contingent remain- 
der, the fair market value of which 
was ascertained by the appraiser, oc- 
curred, and tax became payable im- 
mediately on testator’s death, at the 
highest rate which could in any event 
be imposed on value of remainders as 
appraised, so that under § 223 portion 
of tax not paid within eighteen 
months after decedent’s death was 
subject to interest at rate of ten per 
cent from date of decedent’s, death. 
Jacob v. Gilchrist, 206 N.Y.S. 812, 211 
App.Div. 62. 

34, In re Frick’s Estate, 121 A. 35, 
277 Pa. 242 [rev on other grounds 45 
S.Ct. 603, 268 'U.S. 473, 69 L.Ed. 1058, 
42 A.L.R. 316]; In re Rice’s Estate, 
56 Pa.Super. 270; Rolin’s Estate, 23 


[§§ 2662-2665 


decedent’s estate from liability for acerued penal- 


[§ 2664] 4. Time from Which Interest Runs. 
Generally speaking,”interest om an unpaid transfer 
or inheritance tax should be computed from the date 
on which such tax accrued,*? which, dependent on 
statutory provisions, may be: from the date of the 
death of the original decedent,** or from other dates 
such as a date one year thereafter,** or two years 
thereafter,?® one year after issuance of letters tes- 
tamentary or of administration,®® or from the ter- 
mination of a precedent life estate.®? 
tax authoritiés claim interest for a less period than 
that to which they are entitled by statute, interest 


Where the 


only for the period claimed.*§ 


[§ 2665] 5. Rate of Interest. The rate of inter- 
est chargeable will depend upon applicable statu- 
tory provisions and the circumstances involved.®® 
Where vested with discretion by the statute, in a 


Pa.Dist. 288; Rice’s Hst., 22 Pa.Dist. 
1013; Small’s Hst., 2 Pa.Dist. 27. 

35. Wilson v. Minister of Finance, 
(B.C.) [1928] 3 Dom.L.R. 258. 

36. Banks’s HEstate, 5 Pa.Co. 614; 
Beidler y. South Carolina Tax Com- 
mission, (S.C.) 160 S.E. 264 [rev in 
part and in other respects 51 S.Ct. 54, 
23200. Sel eon a Ede Toa, 

37. Matter of Davis, 44 N.E. 185, 
149 N.Y. 539; In re Sargent’s Estate, 
89 Pa.Super. 496; In re Myrtetus’ Es- 
tate, 69 Pa.Super. 318. 

38. New Brunswick v. Robinson, 47 
N-BY 55. 

39. See statutory provisions; cas- 
es infra this note; and infra text and 
note 40. 

fa] In New York (1) under the 
Collateral Inheritance Tax Act of 1887 
executors of the will of a decedent had 
eighteen months in which to pay the 
tax without the addition of any in- 
terest whatever, and the penalty of 
ten per cent in case of nonpayment 
within eighteen months was not in- 
curred where, by reason of claims 
made upon the estate, necessary liti- 
gation, or other unavoidable cause of 
delay, the estate could not be settled 
at the end of eighteen months, and 
in. such case interest at the rate of 
only six per cent from the expiration 
of the eighteen months until the cause 
of delay was removed could be 
charged. Matter of Fayerweather, 38 
N.E. 278, 143 N.Y. 114. (2) The above 
rule as to interest applies to the es- 
tate of a person who died prior to the 
enactment of the repealing act but 
within eighteen months of its pas- 
sage, which could not be settled with- 
in eighteen months of decedent’s 
death by reason of a contest over the 
probate of decedent’s will. Matter of 
Fayerweather, supra. 

[b] In Pennsylvania (1) under 
Acts of April 10, 1849 (P. Li. p 570) 
Act May 4, 1855 (PB. L. p 425), and Act 
May 6, 1887 (P. L. p 79), where an 
executor or administrator has filed his 
account promptly and paid the eol- 
lateral inheritance tax as soon as he 
properly could, the commonwealth is 
entitled only to interest on the amount ~ 
of the tax from the end of the year 
following decedent's death at the rate 
of six per cent if the taxable estate 
has earned that amount, or, if it has 
not earned that amount, to interest 
at the rate earned. In re Rice’s Es- 
tate, 56 Pa.Super. 270. To same ef- 
fect Lafferty’s Hst., 24 Pa.Dist. 28; 
Rice’s Est., 22 Pa.Dist. 1013. (2) Act 
May 6, 1887 (P. L. p 79), which pro- 
vides that no interest shall begin to 
run until after the life tenant’s death, 
does not attempt to change the rate 
of interest established by prior legis- 
lation. In re Myrtetus’ Estate, 69 
Pa.Super. 318. (3) In the absence of 
cause for delay, interest should be 
charged at twelve per cent, and not 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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proper case the court may reduce the interest pen- 
alty from a higher to a lower rate.*° 

[§ 2666] 6. Personal Liability of Executor. If 
the delay in the payment of the tax is due to the 
fault of the executor or administrator, he may be 
personally liable for the penalty.t1 The executor 
cannot be held liable for the interest charged against 
the estate for a delayed payment of the transfer 
tax, where there is no testimony to show that the 
tax could have been paid sooner.*? 

[§ 2667] 7. Penalty for Safe Deposit Company 
Permitting Access to Box without Prior Notice to 
Tax Authorities. Under statutes providing that no 
safe deposit company having in its possession or 
under its control assets of a decedent shall deliver 
the same to a representative of his estate, nor to the 
survivor when the box was held jointly in the names 
of decedent and another, without first notifying spec- 
ified tax officials,** a safe deposit company lacking 
the specified possession or control of a decedent’s 
assets is not subject to the penalty imposed for per- 
mitting the suryivor to remove same without prior 
notice to the tax authorities.44+ , 

[§ 2668] N. Lien and Priority*°—1. In General. 
The mere fact that the property of a decedent is 
subjected to tax does not imply a lien*® and, in the 
absence of statute making it so, a transfer or in- 
heritance tax is not a lien on the property of a de- 
cedent’s estate.4* Under statutes, however, transfer 
or inheritance taxes may constitute liens upon such 
property.*§ : 

Compromise settlement agreement as to distribu- 
tion of estate, made in connection with the probate 
of a will without contest, does not prevent attach- 
ment of the tax hen in accordance with the law as 
applied under the will.*® 

Notice to third persons. Persons dealing with 
property of decedents’ estates are held to have notice 
of the tax lien.®° 

Repudiation of inheritance does not preclude the 
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attaching of a lien for inheritance tax.>1 

Testator’s direction that all taxes be paid out of 
residuary estate does not release the tax lien on 
specific property.*? 

[§ 2669] 2. Property Subject to Lien and Extent 
Thereof. Generally speaking, the lien of a trans- 
fer tax attaches only to the fund to be distribut- 
ed,°* or to the particular property when passing by 
specific bequest or devise,** and does not attach 
upon specific property coming into the hands of the 
executor or administrator for general administra- 
tion,®® nor is a particular legacy, tax upon which 
has been paid, subject to a lien for other and unpaid 
portions of the transfer tax.®* The state does not 
ordinarily have a lien upon the entire estate for 
whatever tax may be due or become due with re- 
spect to all bequests and devises,°’ although the 
lien of the inheritance tax is indivisible to the ex- 
tent that the lien for the tax against each legatee 
attaches to all property received by him,®* and 
where property is left as an entirety to one for life, 
with remainders over to sundry remaindermen, the 
whole property is subject to a lien for the whole 
transfer tax.>° 

Realty. Under statutes providing that the tax 
shall remain a lien upon the property until paid, — 
where the will absolutely directs sale and conver- 
sion of realty, the lien does not attach to the realty 
after conversion®® but is transferred to the proceeds 
or fund derived from the sale thereof,*! although 
where the realty is sold under a discretionary power 
it remains subject to the tax lien.®? 

Partnership property has been held not subject 
to a transfer tax lien on the death of one of the 
partners. 

[§ 2670] 3. Duration and Discharge of Lien. The 
transfer or inheritance tax lien ordinarily attaches 
upon the death of decedent,®* and continues until 
paid®® or otherwise removed in some way pointed 
out by law.®® Statutes providing in various terms 


at six per cent. Myrtetus’ Estate, 26/92 N.J.Eq. 357. 124,252) N.Y. 159. 
Pa.Dist. 1047. (4) It is the duty of 47. Archibald v. Maurath, supra; 53. Brown v. Lawrence Park Real- 
executors, where a part of the estate| King vy. Caledonian Ins. Co., (Can.) | ty Co., 118 N.Y.S. 132, 133 App.Div. 


cannot be settled up within the year, 
to estimate the amount thus suspend- 
ed, and pay the collateral inheritance 
tax on the balance, and where they 
fail to do so interest at twelve per 
cent is Tat Sey Commonwealth’s 
al, 34 Pa. 204. 

mir In re Ermann’s Estate, 169 N. 
Y.S. 207, 102 Misc. 654. 

[a] Where part of estate was in 
enemy country during war the surro- 
gate could remit penalty for nonpay- 
ment of transfer tax, duly assessed 
and unpaid, from ten per cent to six 
per cent per annum. In re Ermann s 
Estate, 169 N.Y.S. 207, 102 Misc. 654. 

41. Wyckoff v. O’Neil, 71 A. 388, 
71 N.J.Eq. 729; Allen’s Hstate, 9 Pa. 
Go. 328: Palmer’s Estate, 2 Del.Co. 
(Pa.) 180. See Banks’s Estate, 5 Pa. 
Co. 614 (where the beneficiaries did 
not object to being charged for in- 
terest, but where the court said that 
the executor hdc ASS Lg been 

rsonally charged therewi 2 
ares Tare Sudds, 66 N.Y.S. 231, 32 
Misc. 182;- In re Read’s Estate, 66 
N.Y.S. 281, 32 Misc. 182. - 

43. See statutory provisions. 

44. People ex rel. Glynn v. Mer- 
cantile Safe Deposit Co., 143 N.Y.S. 
849, 159 App.Div. 98. ‘ 

[a] Where box was rented in 
mames of meen con” Se hh red oe 
People ex rel. Glynn v. ercantile 
Safe Deposit Co., 143 N.Y.S. 849, 159 

Div. 98. 
Ane. Lien for taxes that have at- 
crued as poner vy, subsequent stat- 
ute see supra ‘ 

46. Archibald v. Maurath, 113 A. 6, 


[1924] 2 Dom.L.R. 649. 

48. La.—Prieto y. Faure, 124 So. 
150) 169: Ina. 75: 

Miss.—McDonald y. State Tax Com- 
mission, 130 So. 473, 158 Miss. 331; 
Hodges vy. Inman, 115 So. 8938, 149 
Miss. 785. 

N.Y.—Midurban Realty Corporation 
v. F. Dee & L. Realty Corporation, 160 
N.E. 380, 247 N.Y. 307; State of Col- 
orado v. Harbeck, 179 N.Y.S. 510, 189 
App-.Div. 865 [applying Colorado stat- 
ute and rev 175 N.Y.S. 685, 106 Misc. 
319]; 

Ohio.—State v. American Bonding 
Co., 16 OhioN.P.N.S. 497. 
Pa.—Shugars We 
Amusement Enterprises, 

284 Pa. 200. 

Porto Rico.—Collazo  v. 
Porto Rico 211. 

[a] In New Jersey, under the Col- 
lateral Inheritance Tax Act of 1894, 
in view of §§ 2 and 6, and in view of 
Act April 20, 1909 (P. L. p 329) § 5, 
despite § 22 of Act May 15, 1894 (P. L. 
p 325), such a tax is not a lien by vir- 
tue of the statute, but simply cre- 
ates a tax out of which a lien can be 
fashioned by following up the pro- 
cedure provided for such purpose. 
Archibald v. Maurath, 113 A. 6, 92 
N.J.Eq. 357. : 

49. MaeKenzie v. Wright, 252 P. 
521, 31 Ariz. 272. 

50. Shugars v. 
Amusement Enterprises, 130 A. 
284 Pa. 200. f 
51. Collazo v. Hill, 25 Porto Rico 


211 
52. 169 N.E. 


Chamberlain 
130 A. 426, 


Hill, 25 


Chamberiain 
426, 


Heymann v. Viane, 


54. Brown vy. Lawrence Park Real- 

ty Co., supra. }e 
55. Brown v. Lawrence Park Real- 

ty Co., supra. ; 

56. Eddy v. Short, 179 N.W. 818, 
190 Iowa 1376; Smith v. Browning, 
122°N-E.0 217, 225 N.Y. 358. 

57. Waterman vy. Burbank, 195 N. 
W. 191, 196 Iowa 793; In re Thomp- 
son’s Hstate, 195 N.W. 250, 196 Iowa 
721, Eddy v. Short, 179 N.W.. 818, 
190 Iowa 1376. 

58. Eddy v. Short, 179 N.W. 818, 
190 Iowa 1376; Smith v. Browning, 
15 Te NOVO TIL App: Divgpatse 


59. In re Wilcox, 118 N.Y.S. 254. 
60. Brown vy. Lawrence Park Real- 
ty Co., 118 N:Y.S. 132, 133 App.Div.: 
753; Brown’s Estate, 5 Pa.Dist. 286, 


18 Pa.Co. 145. 
61. 
Pa.Co. 
Co. 4238. 


Brown’s Est., 5 Pa.Dist. 286, 18 
145; Johnson’s Hst., 41 Pa. 


62. Heymann vy. Viane, 169 N.E. 
124, 252 N.Y. 159; Shugars v. Cham- 
berlain Amusement Enterprises, 130 
A. 426, 284 Pa. 200. 

63. Allen v. Pfaltz & Bauer Real- 
ty Co,, 286 N.Y.S. 210, 227 App.Div. 
666. : 
64. MacKenzie v. Wright, 252 P. 
521, 31 Ariz. 272; McDonald v. State 
Tax Commission, 130 So. 473, 158 
Miss. 331; Shugars v. Chamberlain 
Amusement Enterprises, 130 A. 426, 
284 Pa.- 200. 

65. People v. Baldwin, 122 N.E. 
148, 287 Ill. 87; In re Chave’s Hstate, 
238 N.Y.S. 678, 681, 227 App.Div. 554. 

66. Shugars Vv. Chamberlain 
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that the tax lien on realty shall cease as to purchas- 
ers after a specified period do not release the lien 
as to those who acquire the property by will or in- 
The tax lien may be discharged by 
a judicial sale of the property to which it attached.** 

[§ 2671] 4. Enforcement of Lien. 
or inheritance tax lien upon property may not be 
enforced beyond the borders of the state wherein 


testate laws.°* 


it was created.®® 


[§ 2672] 5. Suits To Quiet Title against Tax Lien. 
In a suit to quiet title as against a tax len claimed 
to be nonexistent, it is not necessary to pay or ten- 
der taxes in order to maintain the action.7° 
The general rules’! control with re- 
spect to pleading in such an action.*? 

[§ 2673] 6. Priorities. Neither the federal estate 
tax nor a state transfer tax has priority over the 
other,7* and a transfer tax lien has been held not 


~ Pleading. 


Amusement Enterprises, 130 A. 426, 
284 Pa. 200; Butler’s Hst., 14 Pa Co. 
667; In re James, 2 Del.Co. (Pa.) 164. 


67. People v. Baldwin, 122 N.E. 
148, 287 Ill. 87; In re James, 2 Del. 
Co. (Pa.) 164. 


68. Mellon’s Appeal, 8 A. 183, 114 
Pa. 564. 

[a] Constructive dissharge.—The 
lien of the state for a collateral in- 
heritance tax will be deemed con- 
structively discharged if, upon a ju- 
dicial sale of the land, although for 
other purposes, which realizes more 
than enough to pay such lien, the 
state fails to claim its privilege, al- 
though the state officers were una- 
ware of the existence of the lien and 
had not appraised the estate or as- 
sessed the tax; and the fact that the 
judicial sale was of but a portion of 
the land liable for the tax will not 
prevent the discharge of the lien, 
since the tax is not apportionable, but 
rests on the entire tract. Mellon’s 
Appeal, 8 A. 183, 114 Pa. 564. 

69. In re Martin’s Estate, 240 N. 
Y.S. 393, 1836 Misc. 51 [aff 243 N.Y.S. 
845,.229 App.Div. 772 (aff 174 N.E. 
Thowo2po wN.Nnwooo) 14 

[a] lien declared by laws of Con- 
necticut unenforceable in New York 
as “its enforcibility ceases when the 
property crossés its border.” In re 
Martin’s Estate, 240 N.Y.S. 393, 136 
Misc. 51, 55 [aff 2438 N.Y.S. 845, 229 
App.Div. 772 (aff 174 N.E. 7538, 255 


N.Y. 359) ]. : 

70. Nickel v. State, 175 P. 641, 179 
Cal. 126. 

{al Title to corporate stock.— 
Nickel v. State, 175 P. 641, 179 Cal. 
126. 

71. See passim supra §§ 2045-2051. 


See case infra this note. 

fa] Complaint held sufficient.—In 
a suit to quiet title to corporate stock 
as against a lien claimed by the state, 
under the Inheritance Tax Law of 
1911, on a transfer of corporate 
shares, where the conveyance recites 
a consideration of ten dollars and 
other good and valuable considera- 
tions, an allegation that the claim of 
the state is without right sufficient- 
ly alleges a valuable and adequate 
consideration. Nickel v. State, 175 P. 
641, 179 Cal. 126. 

73. Frick v. Commonwealth. of 
Pennsylvania, 45 S.Ct. 603, 268 U.S. 
473, 69 L.Ed. 1058, 42 A.L.R. 316 [rev 
U7 Ac Bowed Las eda. 


74. Kitching v. Shear, 57 N.Y.S. 
464, 26 Misc. 436. 
75. Commonwealth vy. Gaulbert’s 


Adm’r, 119 S.W. 779, 184 Ky. 157;.-In 
re Chave’s Estate, 238 N.Y.S. 678, 227 
App.Div. 554; Jacob v. Gilchrist, 206 
N.Y.S. 812, 211 App.Div. 62, 67; In re 
United States Trust Co., 148 N.Y.S. 
762, 86 Misc. 603 [aff 152 N.Y.S, 1147, 
168 App.Div. 903 (aff 110 N.E. 1051, 
216 N.Y. 639)]; Atty.-Gen. v. Allen, 
59 N.C. 144; State v. Pabst, 121 N.W. 
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_ [§§ 2670-2674 


paramount to the lien of an existing mortgage.‘* 

[§ 2674] O. Payment—l. When Tax Payable. 
An inheritance tax is-ordinarily payable at the time 
of the transfer or succession,’® and payment should 
be made either then or at such later date as may 
be specified by statute,’® unless the amount of the 
tax cannot be ascertained upon the specified date, 
in which case payment may be postponed until the 


amount becomes ascertainable,*7 as until the date 


351, 139 Wis. 561. ; 

[a]. Annuities —Where annuities 
are Subject to transfer taxes, deduc- 
tions should be made from each pay- 
ment of the annuities under the prin- 
ciple of amortization. In re United 
States Trust Co., 148 N.Y.S. 762, 86 
Misc.Rep. 603, 12 Mills 367 [aff 152 
N.Y.S. 1147, 168 App.Div. 903 (aff 110 
N.E. 1051, 216° N.Y. 639) ]. 

{[b] In Massachusetts, under St. 
(1909) e@ 527 § 10, making the provi- 
sion, by §§ 2 and 4, that liability for 
succession tax shall accrue one year 
after receipt of the property, applica- 
ble where the tax remains unpaid 
when the act was passed, such provi- 
sion extends to taxes, provision for 
the assessment of which is made by 
St. (1902) c¢ 473, as well as to those 
provided for by St. (1907) c 563. At- 
torney General v. Stone, 95 N.E. 395, 
209 Mass. 186. 

Be peorunt of tax see supra §§ 2535— 

76. State v. Probate Court of St. 
Louis County, 162 N.W. 459, 136 Minn. 
392; Shaw v. Bridgers, 76 S.E. 827, 161 
N.C. 246. 

[a] Tax payable forthwith where 
the value at the date of testator’s 
death of property ultimately going to 
remaindermen and the value of the 
precedent estate could be determined, 
In re Zborowski’s Estate, 107 N.E. 44, 
213 N.Y. 109. 

[b] Within two years.—Under In- 
heritance Tax L. (1911) 8§ 6, 7, 8, 10, 
LE 15, property is assessable and the 
tax is payable at death or as soon 
thereafter as the orderly administra- 
tion of the estate permits, and in any 
event within two years therefrom if 
practicable. Shaw v. Bridgers, 76 S.B. 
827, 161 N.C. 246. 

77. Shaw y. Bridgers, 76 S.E. 827, 
161 N.C. 246. 

78. State v. Probate Court of St. 
Louis County, 162 N.W. 459, 136 Minn, 
392; State v. Probate Court of Hen- 
nepin County,” 155.) NoW.) 1077, 1132 
Minn. 104; State v. Probate Court of 
Hennepin County, 128 N.W. 18, 112 
Minn. 279; Jacob v. Gilchrist, 206 N. 
Y.S.. 812, 211 App.Div. 62; In re Sar- 
gent’s Estate, 89 Pa.Super. 496; State 
v. Pabst, 121 N.W. 351, 139 Wis. 561. 

[a] Where fair market value has 
been ascertained the rule does not ap- 
ply and the tax is payable forthwith. 
Jacob y. Gilchrist, 206 N.Y.S. 812, 211 
App.Div. 62 

[b] Present enjoyment of income. 
—Where testator’s daughter and two 
sons were entitled to the possession 
of legacies of ten thousand dollars 
each at the ages of thirty and twenty- 
five, respectively, testator’s funds on 
his death to be held in trust for the 
children, each of the legatees enjoy: 
ing the income the tax of fifty dollars 
on each of such legacies was properly 
required to be paid immediately. 
Stengel v. Edwards, 98 A. 424, 


upon which a beneficiary enters into actual enjoy- 
ment and possession of some taxable portion of his 
legacy or inheritance,’* or present payment or de- 
posit may be required at the highest rate possible 
in existing contingencies,’® with provision for pos- 
sible future refund.*° 
the time of payment beyond that specified by stat- 
ute,®! nor may the testator postpone payment beyond 
the prescribed period.®? 


The courts may not extend 


Under statutes providing 


[c] Remainders.—(1) A tax on a 
remainder is not payable until the de- 
termination of the particular estate. 
Dow v. Abbott, 84 N.E. 96, 197 Mass. 
283; Stevens v. Bradford, 70 N.E. 
425,185 Mass. 439; In re Sargent’s 
Estate, 89 Pa.Super. 496; In re Mont- 
gomery’s Estate, 63 Pa.Super. 318; 
Packer’s Hst., 23 Pa.Dist. 269, 297; 
Jewell’s Est., 20 Pa.Dist. 1055; Budd’s 
Est., 12 Pa.Co. 476 (provided security 
is given); In re Bennett, 35 Pittsb. 
Leg.J. (Pa.) 73; Wharton’s Estate, 14 
Phila. (Pa.) 279; McLemore  v. 
Raine’s Estate, 176 S.W. 109, 131 
Tenn. 637, Ann.Cas.1916D 307; Greg- 
ory v. Commonwealth, (Va.) 155 S.E. 
640; Moore v.. Commonwealth, (Va.) 
155 S.E. 635. (2) A statute giving re- 
maindermen option to postpone pay- 
ment of tax has been held inapplica- 
ble where life tenant and remainder- 
men are collaterals, Montgomery’s 
Beit 24 Pa.Dist. 299. 

9; 
Louis County, 162 N.W. 459, 136 Minn. 
392; In re Bernstein’s Estate, 230 N. 
Y.S. 171, 132° Misc. 266; In re Zborow- 
ski's Estate, 107 N.E. 44, 213 N.Y. 109. 

80. In re Rice’s Estate, 204 N.Ww. 
543, 164 Minn. 139. 

[a] Illustration.— Where a _ be- 
quest of money is made to executors, 
in trust, to be invested, and accumu- 
lations added, and all held until a 
stated date, and then distributed, suc- 
cession tax, under Gen. St. (1923) § 
2294, is payable out of the fund, al- 
though it is not then determinable 
who will enjoy the bequest ultimate- 
ly, nor the amount of tax which the 
state should finally receive, and al- 
though, under certain contingencies, 
it may _be required to refund. In re 
ces Hstate, 204 N.W. 548, 164 Minn. 


Refund of inheritance taxes see jin- 
fra §§ 2705-2716. 

81. In re Griggs’ Estate, 163 N.Y. 
S. 1096.: 

[a] Payment due on February 28. 
—Under General Construction L. § 31, 
providing in a statute “month” means 
calendar month, and Tax L. § 223, 
providing that, if a transfer tax is 
not paid within eighteen months from 
accrual, interest shall be charged, 
fact that eighteen months from accru- 
al of a transfer tax expired on last 
day of February, a twenty-eight-day 
month, did not give the surrogate 
power to extend the final date of pay- 
ment two days. In re Griggs’ Estate, 
163 N.Y.S. 1096. 


82. In re Chave’s Estate, 238 N.Y. 
S. 678, 227 App.Div. 554. 
[a] Testamentary direction to pay 


tax out of income derivable from 
trusts set up after death would be in- 
effective and illegal as an attempt 
to postpone payment beyond the time 
specified by statute. In re Chave’s 
era 238 N.Y.S. 678, 227 App.Div. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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§§ 2674-2677] 


that the tax shall not be payable until one year aft- 


er the person entitled to property subject to trans- 


fer or inheritance tax shall come into actual posses- 
sion thereof, the tax on a life interest is payable one 
year after the life tenant acquires possession.’ 
Statutes providing for payment of a transfer tax 
upon transfer of stock of a domestic corporation by 
a foreign administrator have been construed as mere- 
ly.making it prerequisite to transfer of the stock by 
the administrator that the tax accrued upon trans- 
fer at death be first paid, and not as imposing a tax 
upon the transfer by the administrator.’ A stat- 
ute requiring payment of tax before distribution of 
the estate has been construed as designed primarily 
for the protection of the executor or administrator.®® 

Certification. Where the statute so provides, the 
tax is not payable until the amount is certified to 
the person by whom it is to be paid.’¢ 

[§ 2675] 2. By Whom Made.*’ It is the duty of 
the executor or administrator in the first instance 
to pay the inheritance tax out of funds in his hands 
available for that purpose, looking for reimburse- 
ment to those upon whom it is ultimately charge- 
able.*& The executor or administrator is personally 
lable for his wrongful failure to pay a transfer 
tax out of available estate funds,®® although he 
ineurs no personal liability where nonpayment re- 
sulted without his fault;®° and the beneficiary may 


also be held personally liable for nonpayment of tax: 


upon property transferred to him.° 
[§ 2676] 3. Necessity. Until the transfer tax has 
been paid, property does not belong to the legatees 


83. New England Trust Co. v. 
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thereof.°? Statutes making it unlawful for heirs 
to take possession of and alienate property inherited 
until after payment of inheritance tax are designed 
for the protection of the state®* and do not forbid 
alienation®* nor invalidate a conveyance as between 
the purchaser and the selling heirs,®> nor preclude 
the heir from taking and retaining possession,®® al- 
though they do make possession and alienation sub- 
ject to the state’s right to secure its tax out of the 
property.°’ A widow is not entitled to possession 
of community real estate passing under intestacy 
laws until.after inheritance tax due from the chil- 
dren ‘has been paid.®* An heir is not precluded from 
suing to annul a tax sale until he has either paid the 
inheritance tax or had his inheritance judicially de- 
clared exempt from such tax.®® 

Court has jurisdiction to foreclose mortgage de- 
spite nonpayment of inheritance tax on property cov- 
ered thereby. 

[§ 2677] 4. Sufficiency. To be valid and effective, 
payment of an inheritance tax should be made to 
the officer authorized by law to receive the same or 
to his duly authorized representative,? and payment 
to an unauthorized person will not discharge the tax 
liability.* Deposit of the tax in the registry of the 
court for account of the tax collector has been held 
sufficient.4 f 

Payment made to secure tax waiver, if made with- 
in the prescribed time limit, is sufficient to entitle 
the estate to the statutory discount® and to preclude 
the running of interest® pro tanto or totally in ae- 


cordance with the amount paid and the amount ul- 
kins’ Appeal, 60 A. 657, 77°Conn. 644. 


possession and without a decree that 


White, 112 N.E. 936, 224 Mass. 332. 

84. In re Cowan’s Estate, 125 A. 
124, 96 N.J.Eq. 289. 

85. In re Morse’s Estate, 136 A. 
$94, 100 Vt. 227; Im re Clark’s Es- 
tate, 136 A. 389, 100-Vt. 217. 

86. Attorney General v. Roche, 107 
N.E. 667, 219 Mass. 601. 

[a] Statutory provisions as to no- 
tice are mandatory.—Attorney Gener- 
al v. Roche, 107 N.E. 667, 219 Mass. 
601. . 

[b] Excuse for omission of notice 
not shown.—Under Succession Tax L. 
§ 23, that an administratrix settled 
with the heirs and filed no account 
would not absolve the tax commis- 
sioner from giving her notice of the 
succession tax, as required by § 20. 
Attorney Bones! yv. Roche, 107 N.E. 

19 Mass. 2 
aoe Manner of notice.—In the ab- 
sence of legislative specification of 
the kind of notice required, it may be 
either personal or by mail, and if by 
mail, should be properly addressed. 
Attorney General v. Roche, 107 N.E. 
667, 219 Mass. 601. 

[d] Mailing to former attorneys 
insufficient.—(1) Under. Succession 
Tax L. § 20, a notice to an adminis- 
tratrix was insufficient, where it was 
addressed to attorneys who had pre- 
viously acted for the administratrix, 
put who no longer did so. Attorney 
General v. Roche, 107 N.E. 667, 219 
Mass. 601. (2) Rev. L. c 162 § 40 re- 
lates only to attorneys authorized to 
act for their clients, and does not ap- 
ply to a notice of succession tax, un- 
der St. (1909) pt 4 § 20, even if, under 
§ 23 pt 4c 490, no final account of the 
Administratrix could be allowed until 
the tax was paid. Attorney General 
. Roche, supra. 
zi [e] Where taxpayer lives in city 
the notice should be directed to the 
street and number of his residence. 
Attorney General v. Roche, 107 N.E. 
667, 219 Mass. 601. 

87. Property or funds liable see su- 

2546-2549. ; 
ee Conn.—Bridgeport Trust Co.’s 
Appeal, 60 A. 662, 77 Conn. 657; Hop- 


Ind.—Nation v. Green, 123 N.E. 163, 
188 Ind. 697. 
bi nraBeer sels Succession, 4 La.Ann. 
N.Y.—Hughes v. Golden, 89 N.Y.S. 
765, 44 Misc. 128. 


ees eee Estate, 8 Pa.Dist. 
re : 
89. Keith v. Johnson, 46 S.Ct. 415, 


271 U.S. 4, 70 L.Ed. 795, 44 A.L.R. 
1432; Nation v. Green, 123 N.E. 163, 
188 Ind. 697; In re Chave’s Estate, 
238 N.Y.S. 678, 227 App.Div. 554. 

90. Matter of Meyer, 103 N.E. 713, 
209 N.Y. 386, L.R.A.1915C 615, Ann. 
Cas.1915A 263; In re Burrough’s Es- 
tate, 244 N.Y.S. 640, 1837 Misc. 844. 

91. Keith v. Johnson, 46 S.Ct. 415, 
271 U.S. 4, .70 L.Ed. 795, 44 A.L.R. 
1432; In re Chave’s Estate, 238 N.Y. 
S. 678, 227 App.Div. 554. 

92. In re Hazard’s Estate, 177 N.Y. 
S. 369, 188 App.Div. 869 [appeal gr 
178 N.Y.S. 894, 189 App.Div. 884 and 
rev on other grounds 126 N.E. 345, 
228 N.Y. 26]. 

93. Green v. W. G. Ragley Lumber 
Co., 98 So. 544, 154 La. 965, 969. 

94. Prieto v. Faure, 124 So. 150, 
169 La. 75; Barbarich v. Meyer, 97 
So. 459, 154 La. 325. y 

{a] In partition suit.—That heirs 
had never been put in possession as 
such contradictorily with inheritance 
tax collector, as required by Act 
(1906) No. 109 and Act (1920) No. 
199 did not render alienation in par- 
tition suit invalid, but only made it 
subject’ to the _ tax. Barbarich  v. 
Meyer, 97 So. 459, 154 La. 325. 

95. Green v. W. G. Ragley Lumber 
Co., 98 So. 544, 154 La, 965. 

[a] Tllustration.—Under Act 
(1906) No. 109 § 3, making it unlaw- 
ful to take possession or dispose of 
a donation mortis causa without au- 
thority of the court and § 16, provid- 
ing that an heir or legatee shall be 
without capacity to alienate until the 
inheritance tax has been fixed and 
paid, the surviving spouse and_chil- 
dren of an owner of timber land who 
had conveyed the timber after dece- 
dent’s death without being sent into 


they owed no inheritance tax, could 
not, after obtaining such a decree and 
being sent into possession, treat their 
conveyance as void, and sell to anoth- 
er. Green v. W. G. Ragley Lumber 
Co., 98 So. 544, 154 Ta. 965. 

96. Bonvillain v. Richaud, 96 So. 
21, 153 La. 431. 

97. Prieto v. Faure, 124 So. 150, 
169 La. 75; Barbarich v. Meyer, 97 So. 
459, 154 La. 325; Bonvillain v. Rich- 
aud, 96 So. 21, 153 La. 431. 

98. In re Coreil’s Estate, 69 So. 
145, 137.La. 702. 

99. Wilkerson v. Wyche, 104 So. 
381, 158 La. 596. 

1. Canty v. Bockenstedt, 212 N.W. 
170 Minn. 383. 

2. Pitman v. State, 158 P. 1137, 59 
Okl. 270; State v. Davis, 158 P. 1138, 


57 Okl. 490. 

3. Pitman v. State, 158 P.. 1137, 
59 Okl. 270; State v. Davis, 158 P. 
1138, 57 Okl. 490. 

[a4 Tllustration.—Under Rev. L. 
(1910) § 7495, requiring payment of 
inheritance tax to the county treas- 
urer, payment into the county court 
under order of court is not a payment 
and discharge of the tax. State v. 
Davis, 158 P. 1138, 57 Okl. 490; . Pit- 
man y. State, 158 P. 1137, 59 Okl. 270. 

4. Succession of Williams, 129 So. 
801, 171 La. 151. 

5. In re Vail’s Estate, 117 A. 143, 
93 N.J.Eq. 401. 

6. In re Vail’s Estate, supra. 

[a] Illustration.—Payment to the 
comptroller of the treasury of five per 
cent tax based on the full value of the 
shares of stock in a New Jersey cor- 
poration owned by a nonresident de- 
cedent to secure a waiver for the 
transfer of such shares in advance of 
the levying of the inheritance tax 
under the act of March 26, 1914 (P. 
L. p 97), is a payment of the inherit< 
anee tax under Act April 20, 1909 (P. 
L. p 329) § 5, as amended by Act 
March 5, 1918 (P. L. p 1074), provid- 
ing for a five per cent discount if the 
tax is paid within six months of de- 
cedent’s death and providing for ten 
per cent interest if not paid within 
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timately determined to be due. 


Tax on life estate may, where the statute so per- 
mits, be payable in a lump sum or in annual install- 


ments.‘ 
[§ 2678] 5. Application. 


Bond. 


-to dispute.'* 
[§ 2680] 7. Evidence. 


eome due.?® 


-one year thereafter, in view of Act 
(1909) § 18. In re Vail’s Estate, 117 
-A.'143, 93 N.J.Eq. 401. 


Liability for interest generally see 
7 In re Henris’ 
SRS 
Se Ae 243) Ph 
436, 198 Cal. 77. 
9. Shaw v. Bridgers, 76 S.E. 827, 


supra 2661-2667. 
7. ah Estate, 53 Pa. 
8. In re Hearst’s Estate, 

161 N.C. 246. 


10. Shaw v. Bridgers, supra. 
11. Shaw v. Bridgers, supra. 
[a] Bond should be “renewable 


from time to time as the right and 
justice of the case may require.” 
Shaw v. Bridgers, 76 S.E. 827, 831, 
161 N.C. 246. 

12. Shaw v. Bridgers, supra. 

13. See case infra this note. 

{a]’ In Alberta security for suc- 
cession duty must be given before 
probate will be granted. Rex v. Lon- 
don & Lancashire Guaranty, etc., Co., 
[1926] 4 Dom.L.R. 874, [1926] 3 West. 
Wkly, 461. 

'. 14. Rex v. London & Lancashire 
Guaranty, etc., Co., (Alta.) [1926] 4 
td porears 874, [1926] 3 West.Wkly. 
61. 

15. Commonwealth v. Bingham’s 
Adm’r, 220 S.W. 727, 187 Ky. 749. 

16. In re Waterman’s Estate, 188 
N.W. 786, 193 Iowa 1230. 

17. Howe v. Lichfield, L.R. 1 Eq. 
641, 35 Beav. 370, 55 Reprint 939 [aff 
L.R. 2 Ch. 155] (suit for specific per- 
formance). 

18. Harrison y. Borwell, 10 Sim. 
380, 16 Eng.Ch. 380, 59 Reprint 662. 
19. Harrison v. Borwell, supra. 
20. Enochs v. State, 97 So. 534, 133 

Miss. 107. 

' 21, "Ash’s’ Estate; 51: Ai: 1080, 202 
Pa. 422, 424, 90 Am.S.R. 658; Stew- 
art’s Hstate,-23 A. 599, 147 Pa. 383; In 
re Myrtetus’ Estate, 69 Pa.Super. 318; 
Fasig’s Hst., 20 Pa.Dist. 77. 

22. Dietemann v. People, 
676, 76 Colo. 378. 
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Payments made on ac- 
count of principal tax due may not be applied by 
the state to interest accrued thereon.* 
[§ 2679] 6. Security for Payment. 
ment of the tax is necessarily postponed and the 
fund is directed to be removed from the jurisdic- 
tion, the court may® and should'® make such orders 
and decrees as may be requisite to secure ultimate 
‘payment of the tax, as by requiring a bond"* or by 
causing a sufficient amount of the fund to be invest- 
ed within the jurisdiction;'* and under local prac- 
tice it may be necessary to give security for pay- 
ment of the tax before probate of the will.1* 
In an action on a bond given to secure 
payment of tax the valuation of the estate made in 
the original proceedings has been held not subject 
Bond for delinquency in payment is 
“not required where the delay was excusable.*® 
Payment entitling execu- 
tors to a tax receipt may be sufficiently established 
“by defendant’s demurrer to a petition alleging pay- 
‘ment and asking that the state treasurer be required 
to issue a receipt in full for all taxes due or to be- 
No particular form of certificate is 
required to establish payment of legacy and succes- 
sion duties in collateral proceedings, any proper and 
persuasive evidence thereof being sufficient.'7 J 
eopy of an entry in the tax collector’s books is evi- 
dence of payment of the duty on a legacy,'* but the 
ieopy must be proved in the regular way.’® Under 
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[§§ 2677-2681 


a statute providing that, where the state tax commis- 


sion has certified the amount of the tax and accepted 
payment thereof such payment:shall be “conclusive. 


as to the payment of the tax to the extent of said 


Where pay- 


Procedure. 
A 


23. Stewart’s Estate, 28 A. 599, 147 
Pa. , 383. 

24. In re Sargent’s Estate, 89 Pa. 
Super. 496; In re Myrtetus’ Estate, 
69 Pa.Super. 318. 

[a] Tlustration.—A collateral in- 
heritance tax not being due at the 
death of testator, no presumption 
arises twenty years after his death 
that the tax had been paid, and “‘the 
tax not being payable until the termi- 
nation of the life estate or estate for 
years, the presumption of payment 
does not begin to operate until twenty 
years after such event.” In re Myr- 
tetus’ Estate, 69 Pa.Super. 318, 321. 


25. Dietemann vy. People, 232 P. 
676, 76 Colo. 378. 
26. Dietemann v. People, supra; 


Ash’s Hstate, 51 A. 1030, 202 Pa. 422, 
90 Am.S.R. 658. 

27. See constitutional and statu- 
tory provisions; and passim infra 
this section. 

28. In re Lewisohn’s Estate, 177 N, 
Y.S. 799, 107 Misc. 582 [aff 178 N.Y.S. 
900, 189 App.Div. 931]. 

[a] Agreement by state comptrol- 
ler.—Where an order entered on re- 
port of transfer tax appraiser in.es- 
tate. of a testator, who died in 1902 
leaving remainder interest in a trust 
fund to his son, with power of ap- 
pointment, provided for suspension of 
taxation on such remainder, the state 
comptroller was authorized to make a 
composition agreement with execu- 
tors, with approval of the attorney 
general, whereby the tax on the re- 
mainder interest was fixed. In re 
Lewisohn’s Estate, 177 N.Y.S. 799, 107 
Misc. 582 [aff 178 N.Y.S. 900, 189 App. 
Div. 931]. 

29. Waterman v. Burbank, 195 N. 
W. 191, 196 Towa 798; Sevier’s Ex’x 
v. Commonwealth, 203 S.W. 1070, 181 
Ky. 49. 

[a] Sheriff lacking power.—In 
view of duty to fix the value of prop- 
erty for purposes of inheritance tax 


certification,” where the amount of tax due has not 
been so certified a payment made thereon does not 
come within such statutory provision.?° 

Presumption of payment of tax may arise from 
lapse of time,?1 from the running of the statute of 
limitations,?? or from the presumption that an ex- 
ecutor performed his duty under his oath of office,?* 
although, whére the time expired since the due date 
of the tax is insufficient to raise a presumption of 
payment, the fact that the time expired from some 
other date, such as that of death, would have been 
sufficient had the tax been due on such other date, 
will not raise a presumption of payment.?* 
the presumption of payment of an inheritance tax 
is based upon the running of‘a statute of limitations, 
it is conclusive;?> but where it rests merely upon 
lapse of time, it is subject to rebuttal.?° 

[§ 2681] P. Compromise or Remission. 
limitations imposed by constitution or statute,?* tax 
officials may fix and determine an inheritance tax 
by agreement with representatives of the estate.?® 
Where the particular officials are so empowered,” 
and where the tax has been so fixed and determined,®° 
the property, interest, or transfer thus taxed is not 
subject to further appraisal or tax. 
Application for composition of taxes 
should comply with the requirements of local prac- 
tice,?+ and under such requirements it has been held 
that the application should be made upon verified 
petition,’? containing necessary allegations,?® and 


Where 


Within 


imposed on appraisers appointed by 
county court by St. § 4281k, decedent’s 
estate’s settlement with sheriff, made 
after the -commonwealth’s suit for 
disputed inheritance tax was institut- 
ed, was not full accord and satisfac- 
tion of the commonwealth’s claim. 
Sevier’s Ex’x v. Commonwealth, 203 
S.W. 1070, 181 Ky. 49. 

[b] State treasurer.—The office of 
state treasurer is administrative sole- 
ly, his powers and rights being pre- 


scribed and restricted by statutes, and 


he cannot relinquish or create liens 
for collateral inheritance taxes, and 
his relinquishment of a future claim 
would be ineffective. Waterman v. 
Burbank, 195 N.W. 191, 196 Iowa 793. 

30. In re Lewisohn’s Estate, 177 
N.Y.S. 799, 107 Misc. 582 [aff 178 N.Y. 
S. 900, 189 App.Div. 931]. See In re 
Kidd, 80 N.E. 924,° 188 N.Y. 274 
(wherein the court refused to deter- 
mine whether a compromise between 
the comptroller and the executor 
could be attacked collaterally as un- 
necessary to decision). 

[a] Remainder interest.—W here 
an order on the report of a transfer 
tax appraiser in the estate of a testa- 
tor, dying in 1902 leaving a remainder 
interest in a trust fund to his son, 
with power of appointment, suspend- 
ed taxation on such remainder, and a 
subsequent composition agreement be- 
tween the state comptroller and the 
executors, with approval of the attor- 
ney-general, fixed tax on remainder, it 
was not a proper subject of appraisal 
in the estate of Son who had exercised 
power of appointment. In re Lewi- 
sohn’s Estate, 177 N.Y.S. 799, 107 
Misc. 582 [aff 178 N.Y.S. 900, 189 App. 
Div. 931]. 

31. See statutory provisions. 

32. In re Hutchins’ Estate, 246 N. 
Y.S. 173, 138 Misc. 355: 

33. See case infra this note. 

[a] What petition should allege.— 
“In addition to the requirements of 


For later cases, developments and changes in the law see Anrotations, same title and section number, 


—— 
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notice of motion served upon the attorney for the 
state tax commission,** and that a copy of the pro- 
posed order,** with notice of settlement,*® should be 


served upon such attorney. 


Under constitutional provisions prohibiting extin- 
guishment of obligations owned by the state, the leg- 
islature lacks pewer to release the existing obliga- 
tion of an acerued inheritance tax.°7 

[§ 2682] Q. Collection and Enforcement—1. In 
General. The collection of the inheritance tax is 
ordinarily made in, and as a part of, the proceedings 
for the administration of the estate, the executor or 
administrator being ordered to retain the amount of 
the tax from the funds in his hands, and being re- 
quired, by rule if necessary, to pay it over to the 
proper officer,** and the officers of the probate court 
are responsible for it if paid into that court;?® but 
this does not exclude the maintenance of a suit by or 
on behalf of the state for the recovery of the tax 
where resort to such action becomes necessary.*? 


TAX ATION 


What law governs. 
of decedent’s death controls with respect to pro- 
ceedings to enforce a collateral inheritance tax.*! 


(6 CJ; 173T 


The law in force at the time 


[§ 2683] 2. Nature and Form of Proceedings. 


Statutes regulating procedure to collect transfer or 
inheritance taxes are mandatory** and must be fol- 
lowed strictly,** and statutory proceedings for col- 


lection of the tax have been held exclusive.*# 


a distributee or 


LORS 


section 51 of the Surrogate’s Court;failure to make such refund, return, 


Act, the petition should allege: The 
status and residence ¢f the petition- 
er; the date of decedent’s death, tes- 
tate or intestate; the residence of 
decedent at time of death; the court 
admitting the will to probate and the 
date of such probate, if any (a copy 
of the will should be annexed to the 
petition and referred to therein); the 
court awarding letters to the petition- 
er and the date of such letters; the 
date of any transfer, the tax on which 
is sought to be compounded; that the 
petitioner has the custody or control 
of property transferred contingently 
prior to September 1, 1930, specifying 
the property; that the tax thereon has 
been suspended or has been assessed 
at the highest possible rate; that the 
contingencies, subject to which the 
property has been transferred, have 
not happened; the nature of such con- 
tingencies; the election to have such 
transfer taxed and to pay such tax 
pursuant to the provisions of section 
233 of the Tax Law; the persons in- 
terested presently or contingently in 
such transfer, their residence and the 
nature of their interests; the steps 
previously taken in transfer tax pro- 
ceedings, reciting all orders entered 
therein (copies of which should be 
annexed to the petition); the con- 
tingencies that have occurred; the 
contingencies resulting in the lowest 
possible tax on such transfer, and 
those resulting in the highest possi- 

ble tax thereon; a schedule of the 
minimum and maximum taxes on each 
transfer affected by the proposed 
composition, including a_ detailed 
statement of each computation there- 
of, and the estimated tax on each in- 
terest under the composition. The 
petition should also set forth a copy 
of that portion of the appraiser’s final 
report which describes the _ bene- 
ficiaries and their respective interests. 
If a deed of trust is involved, a copy 
thereof should also be annexed to the 
petition, and referred to therein with 
appropriate data _ thereof.” In“ re 
Hutchins’ Estate, 246 N.Y.S. 178, 174, 
138 Misc. 355. 

[b] Petition held insufficient and 
leave granted to file supplemental 
petition. In re Hutchins’ Estate, 246 
N.Y.S. 173, 1388 Misc. 355. 

34. In re Hutchins’ Estate, supra. 

35. In re Hutchins’ Bstate, supra. 

[a] “fhe order should be in form 
to amend the previous order fixing the 
tax, recite the minimum tax, and 
‘finally and irrevocably fix and deter- 
mine the tax payable under article 10 
of the Tax Law with respect to the 
transfer of said property as follows:’ 
It should not contain any direction 
as to a refund of excess payment, a 
return of securities or cash deposited, 
or a release of bond given to secure 
the tax, for the jurisdiction over the 


or release lies in another forum.” In 
re Hutchins’ Estate, 246 N.Y.S. 173, 
175, 188 Misc: 355. 

36. In re Hutchins’ Estate, supra. 

37. McDonald v. State Tax Com- 
mission, 130 So. 478, 158 Miss. 331. 

[a] Statute construed as not re- 
leasing tax obligation.—Inheritance 
taxes which had accrued and were due 
under an existing statute were not 
released by a subsequent statute re- 
ducing tax, which amounted only to 
an amendment of prior statute (L. 
[1928] ¢c 191 § 2, amending L. [1926] 
e 158 § 1; Const. [1890] § 100). Mc- 
Donald v. State Tax Commission, 130 
So. 473, 158 Miss. 331. 

38. In re Mahoney, 65 P. 389, 1338 
Cal. 180, 85 Am.S.R. 155; Nation v. 
Green, 123 N.E. 163, 188 Ind. 697; In 
re Vivian, 1 Cromp.&J. 409, 149 Re- 
print 1482; In re Pigott, 1 Cromp.&M. 
827, 149 Reprint 633; In re Robinson, 
2 M.&W. 407, 150 Reprint 816; In re 
Evans, 3 H.&C. 562, 159 Reprint 651. 

[a] Executor regarded as agent of 
state.—In the collection of the in- 
heritance tax under Burns St. Annot. 
(1914) § 10143e, the executor, adminis- 
trator, or trustee does not necessarily 
act in his capacity as such, but as 
an agent named by the state to act for 
the state in making such collection, 
and is made personally responsible 
therefor. Nation v. Green, 123 N.E. 
163, 188 Ind. 697. 

[b] Petition by clerk of court.— 
Where a bill is filed in chancery to 
settle an estate, the clerk of the coun- 
ty court, under Acts (1893) c 174 § 22, 
can maintain petition in such suit to 
collect inheritance tax. Tate v. 
Greenlee, 207 S.W. 716, 141 Tenn. 103. 

[c] Where there has been erro- 
neous judicial discharge of executor 
from liability, the state may not as- 
sert the court’s error in a separate 
proceeding to collect taxes due but 
should proceed by appeal from the 
erroneous decision. In re Meinert’s 
Estate, 213 N.W. 938, 940, 204 Iowa 


355. 
[d] Where no application has been 


‘made for administration of estate it 


has been held that the proper state 
officer should petition for appointment 
of a special administrator to deter- 
mine whether a tax is due. Higgins’ 
Estate, 252 P. 515, 31 Ariz. 252. 

39. Com. v. Toms, 45 Pa. 408 (lia- 
bility of sureties on bond of register 
of wills for collateral inheritance tax- 
es collected by him but not paid over). 

40. I11]1.—Connell v. Crosby, 71 N.E. 
350, 210 Il]. 380. 

Ky.—Com. v. Gaulbert, 119 S.W. 779, 
134 Ky. 157. 

La.—Pargoud’s Succession, 13 La. 
Ann. 367. 

N.Y.—Matter of Blackstone, 74 N.Y. 
S. 508, 69 App.Div. 127 [aff 64 N.E. 


Action for debt. 
recoverable by action unless made so by statute.*® 
On the other hand it has been held that, if the per- 
sonal representative pays over money of decedent to 


[§ 2684] 3. Defenses.*7 
to enforce collection of taxes are subject to the de- 
fense of estoppel,*® which is not shown, however, by 


An inheritance tax is not a debt . 


legatee without retaining the tax 


therefrom, it becomes money had and received by — 
him for the use of the state, and assumpsit may be ~ 
maintained against the distributee or legatee there- | 


Proceedings by the state 


1118, 171 N.Y. 682 (aff 23.S.Ct. 277, 188 
U.S. 189, 47 L.Ed. 439)]; Kissam v. 
People, 3 N.Y.S. 135, 6 Dem.Surr. 171. 

Pa.—Culbertson’s WHstate, 20 Pa. 
Dist. 1081. 

Tenn.—Harrison v. Johnston, 70 S. 
W. 414, 109 Tenn. 245. 

41. Matter of Sterling, 30 N.Y-S. 
oat. § Mise. (N.Y.) 224, 1 Gibb.Surr. 


[a] “Probate proceedings,” as 
such term is used in statutes relative 
to the collection of transfer tax, has 
been held to refer to proceedings ‘af- 
fecting the usual administration of 
estates, and not summary proceedings 
to establish record title to community 
property upon the death of a spouse. 
ae v. Naylor, 294 P. 333, 50 Idaho 

42. Attorney General v. Roche, 107 
N.E. 667, 219 Mass. 601. 

43. Blodgett v. New Britain Trust 
Co., 145 A. 56, 108 Conn. 715; Attor- , 
ney General v. Roche, 107 N.E. 667, | 
219 Mass. 601; In re Clift’s Estate, 260 
P. 859, 70 Utah 409. 

44. Enochs v. State, 91 So. 20, 128 
Miss. 361; State of Colorado v. Har- 
beck, ’-133 N. EB. -357,.:360; 232. Nove, Tie 

[a] Bill for discovery will not lie. 
DROS v. State, 91 So. 20, 128 Miss. 

45. Enochs v. State, supra; State 
of Colorado v. Harbeck, 133 N.E. 357,- 
232, NaY-T1. ; 

[a] Statute making taxes debts 
held inapplicable to inheritance tax.— 
Code (1906) § 4256 (Hemingway Code 
§ 6887), providing that every lawful. 
tax imposed is a debt due by the prop- 
erty owner or party doing the busi- 
ness upon which the tax is levied or 
imposed, and may be recovered by 
court action does not apply to an in- 
heritance tax created by L. (1918) e€ 
109 (Hemingway Code Suppl. c 122a), 
in view of Code (1906) § 4805 (Hem- 
ingway Code § 3169). Enochs v. State, 
91 So. 20, 128 Miss. 361. 

[b] Legatee under the will of a 
resident of another state probated in 
New York did not become liable to 
pay the inheritance tax assessed by 
such other state upon the theory of 
an implied contract being created by 
acceptance of the legacy, since taxes 
are not debts nor contracts, and no 
contractual or quasi contractual ob- 
ligation to pay arises out of the as- 
sessment of a tax. State of Colorado 
vy. Harbeck, 133 N.E. 357,'232 N-Y. 71. 

46. Montague v. State, 54 Md. 481. 

47. Limitations and laches see in- 
fra §§ 2688-2693. 

48. Chandler v. Roddy, 43 S.W. 
(2d) 397, 163 Tenn. 338. 

[a] Estoppel sufficiently pleaded. 
—Chandler v. Roddy, 43 S.W.(2d) 397, 
163 Tenn. 338. 

[b] Estoppel against state not 
shown.—State v. Brooks, 236 N.W. 
316, 188 Minn. 251. 


i738 [61 C.J.] 


the neglect or unauthorized action of its officers,*® 
nor is the state estopped from bringing such a suit 
for the unpaid tax on certain legacies by the fact 
that it has accepted payment of the tax on other leg- 
acies passing under the same will.°° Ignorance of 
the law may not be urged as a defense to the state’s 
suit to collect taxes,®1 nor is it a defense that the tax 
officials had failed to do their duty in assessment of 
property subject to inheritance tax.°? In proceed- 
ings for collection of an inheritance tax the taxpay- 
er may not depend on the ground that the tax com- 
missioner’s valuation was erroneous where the tax- 
payer had not applied for a reappraisal as required 
by statute.>? 

Receipt of part of tax “on account” does not pre- 
clude the state from later recovering any balance 
due.5# 

Unreviewed judgment denying liability for tax is 
a bar to maintenance of any subsequent proceeding 
to collect the same.°° 

[§ 2685] 4. Who Entitled or Required To Pro- 
ceed; Contracts with Collectors. In the absence of 
statute so requiring, no beneficiary is obligated to 
assist the state in collecting transfer or inheritance 


TAXATION 
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taxes.°® The state may sue to collect inheritance 
taxes®? and, generally speaking, the state or its rep- 
resentative is the only party that°can bring suit.°* 

Particular official may sue to collect transfer or 
inheritance taxes where the facts bring the case with- 
in the provisions of statutes authorizing suit by such 
official,®® ‘but not otherwise.°° 

Time when duty to sue arises. State officials are 
obligated to take proper proceedings for collection 
of a transfer or inheritance tax after expiration of 
the period allowed by statute for payment,** but are 
under no duty to act prior thereto.®? 

Statutes expressly authorizing state officials to ap- 
point and contract with suitable persons to sue for 


and collect taxes do not authorize such officials to 


make only contracts terminable at will,®°? but by nec- 
essary implication also authorize the making of con- 
tracts for a definite period.*4 Provision in such a 
contract permitting persons employed to subcontract 
with others has been held not to invalidate the con- 
tract.®° 

[§ 2686] 5. Jurisdiction. Jurisdiction to enforce 
the collateral inheritance tax of a state has been held 
unaffected by the executor’s voluntary payment of 
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49. Colver v. Miller, 272-P. 106, 127 
Kan, 72. 

50. Matter of Smith, 23 N.Y.S. 762, 
Pow.Surr. 150. 

51. Sevier’s Ex’x v. Common- 
wealth, 203 S.W. 1070, 181 Ky. 49. 

52. Sevier’s Ex’x v. Common- 
wealth, supra. 

53. Attorney General v. Skehill, 104 
N.E. 748, 217 Mass. 364. 

54. Watson v. Erickson, (Mass.) 
177 _ N.E. 99; Peo. ex rel. Lown v. 
Cook, 142 N.Y.S. 692, 158 App.Div. 74 
{aff 103 N.E. 1130, 209 N.Y. 578]; In 
re Griggs’ Estate, 163 N.Y.S. 1096. 

[a] Rule applied.—Where a trans- 
fer tax was not paid to state comp- 
troller until after time fixed by Tax 
L. § 223, the fact that the state comp- 
troller retained payment tendered to 
him as a payment on account of prin- 
cipal and accrued interest would not 
preclude him from bringing an action 
to collect the balance due. In re 
Griggs’ Estate, 163 N.Y.S. 1096. 

55. In re Wolfe’s Estate, 33 N.E. 
156, .137 N.Y. 205. 

56. State v. Naylor, 294 P. 333, 50 
Idaho 113. 

[a] Surviving husband had no 
duty to initiate proceedings in pro- 
bate court so that transfer tax on de- 
ceased wife’s community interest 
could be collected (Comp. St. § 7803). 
State v. Naylor, 294 P. 333, 50 Idaho 
LL: 

[b] Statute relating to proceed- 
ings to establish record title to com- 
munity property on wife’s death im- 
poses no duty upon any one to assist 
state in collecting transfer tax (L. 
[1923] e@ 118). State vy. Naylor, 294 P. 
333, 50 Idaho 113. 

57. Commonwealth v. Bingham’s 
Adm’r, 220 S.W. 727, 187 Ky. 749. 

{a] Through revenue agent.—Un- 
der St. §§ 4263, 4267, making it the 
duty of the revenue agent to institute 
suits' to recover money due the com- 
monwealth, and authorizing the audi- 
tor of public accounts to direct reve- 
nue agents to collect delinquent taxes, 
the commonwealth, through its reve- 
nue agent, may institute necessary 
proceedings to collect inheritance tax- 
es. Commonwealth v. Bingham’s 
Adm’r, 220 S.W. 727, 187 Ky. 749. 

58. Dietemann y. People, 232 P. 
676, 76 Colo. 378. 

[a] Rule applied.—Liability under 
a statute providing that any person 
who delivers assets belonging to the 
estate of a nonresident decedent be- 
fore all taxes imposed thereon by the 
statute have been paid or secured can 


be enforced only in an action of con- 
tract brought by the treasurer and 
receiver general. Morrison v. Hass, 
118 N.E. 893, 229 Mass. 514. 

59. Sevier’s Ex’x v. Common- 
wealth, 203 S.W. 1070, 181 Ky. 49; 
Commonwealth y. Gaulbert’s Adm’r, 
119 S.W. 779, 184 Ky. 157. See Atty.- 
Gen. v. Pierce, 59 N.C. 240 (holding 
that the proper mode of suing for the 
inheritance tax is by a bill in equity 
in the nature of an information, in the 
name of the attorney-general). 

[a] Revenue agent.—(1) Under 
St. (1909) § 4263 (Russell St. § 6226), 
requiring a revenue agent when di- 
rected by the state auditor to insti- 
tute proceedings against any delin- 
quent officer or other person to recov- 
er money due the commonwealth, and 
§ 4267, requiring the auditor to prose- 
cute the collection of back taxes, etc., 
or other demands due the common- 
wealth, and authorizing him to direct 
revenue agents to do so, a revenue 
agent may, when directed, institute 
such proceedings as may be neces- 
sary to collect an inheritance tax, and 
collect the penalties allowed for the 
collection of other delinquent taxes, 
notwithstanding it would seem to fol- 
low from the fact that §§ 4241 and 
4260 (Russell St. §§ 6170, 6220) limit 
the authority of a revenue agent to 
causing to be listed for taxation prop- 
erty omitted by the assessors, board 
of supervisors, board of valuation, or 
railroad commission, that neither of 
such officers or boards have any du- 
ties to perform in connection with the 
appraisement of property for the pur- 
pose of an inheritance tax, and that 
the revenue agent could not institute 
any proceeding for the collection of an 
inheritance tax. Commonwealth vy. 
Gaulbert’s Adm’r, 119 S.W. 779, 134 
Ky. 157. (2) Under statutes provid- 
ing that no proceeding to recover tax- 
es shall be brought by a revenue agent 
unless authorized by the supervisor of 
such agents ‘or’ by the auditor of 
publie accounts, approval by the su- 
pervisor is sufficient. Sevier’s Ex’x v. 
Hr papas eae: 203 S.W. 1070, 181 Ky. 


[b] State treasurer’s duty to peti- 
tion for appointment of special ad- 
ministrator for estate, where heirs 
failed to do so to determine taxability 
of gift made three years before death. 
(L. [1922] ¢ 26). Higgins’ Estate y. 
Hubbs, 252 P. 515, 31 Ariz. 252. 

60. State v. American Trust Co., 
32 S.W.(2d) 1036, 161 Tenn. 570, 

[a] Dlustration.—Where a par- 


ticular official is authorized by statute 
to sue under particular circumstanc- 
es, his authority to bring suit for tax- 
es exists only under the circumstanc- 


es specified in the statute. State v. 
American Trust Co., 32 S.W.(2d) 
1036, 161 Tenn. 570. 

[b] Finance commissioner may 


sue for inheritance taxes only where 
no appraisal was made or tax was not 
paid within year after death (Pub. 
Acts [1919] ce 46 §§ 5, 14; Pub. Acts 
[1923] ¢ 7). State v. American Trust 
Co., 32 S.W.(2d) 1036, 161 Tenn. 570. 


61. State vy. Branch, 200 S.W. 809, . 


132 Ark, 138. 
62. State v. Branch, supra; Deen 
Yer Rene, 158 S.W. 987, 128 Tenn, 


[a] Attorney-general, under Acts 
(1913) p 824 §§ 9, 10, 12, 13, 15, need 
not proceed to collect an inheritance 
tax until the executor or administra- 
tor has failed to pay it as required 
by law. State v. Branch, 200 S.W. 809, 
132 Ark. 138. 

[b] Clerk of court is not obliged 
to proceed in the collection of in- 
heritance tax until after expiration of 
the one-year period from date of 
death allowed by statute for volun- 
tary payment without penalty. Deen 
Tien ena 158 S.W. 987, 128 Tenn. 

63. Johnson v. Smith, 246 S.W. 
LOU3 oeket 2ieNex 229. y 

64. Johnson vy. Smith, supra. 

[a] Mlustration.—The authority 
given the comptroller of public ac- 
counts by Rev. St. (1911) art. 7491, 
as amended by the Thirty-Fifth Leg- 
islature (1917) to contract ‘with some 
suitable person or persons,” to collect 
the inheritance taxes provided for by 
chapter 166 (Vernon Civ. St. Annot. 
Suppl. [1918] art. 7491), impliedly in- 
cludes authority to make a contract 
for a given or definite period of time, 
as no suitable person or persons 
might be willing to enter into a con- 
tract at will. Johnson v. Smith, 246 
S.W. 1018, 112 Tex. 222. 

65. Johnson y. Smith, supra. 

[a] Mlustration.—A contract by 
the comptroller of public accounts, 
under Rev. St. (1911) art 7491, as 
amended by the Thirty-Fifth Legisla- 


ture (1917), employing persons to col- 
inheritance taxes provided — 


lect the 
for by chapter 166 (Vernon Civ. St, 
Ee ke Suppl. [1918] art 7491), was 
no 
thorizing them to subcontract with 
others, even if such provision exceed- 
ed the authority given by the statute. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


invalidated by a provision au-- 


ee ee 
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the tax of another state.®* 

District court has been held to have jurisdiction 
of a suit to enforce lien of inheritance tax upon prop- 
erty omitted from appraisement and inventory in 
the probate court,®? and of proceedings for the col- 
lection of tax upon the succession of a nonresident 
decedent.°* Notwithstanding a cause is entitled as 
in the matter of the estate of a decedent when the 
real parties are the state treasurer on one side and 
the heirs of decedent. on the other, and the issues 
are presented and determined as a suit in equity, the 
district court may have jurisdiction as though an in- 
dependent action had been brought.®® 

[§ 2687] 6. Pendency of Other Proceedings. 
Where a proceeding involving the same cause of ac- 
tion has been brought by a trustee and is still pend- 
ing, a subsequent coercive proceeding by the com- 
monwealth brought against the trustee for collec- 
tion of the tax will be dismissed.*° 

[§ 2688] 7. Time To Sue, Limitations, and Lach- 
es—a. Time To Sue. Suits to collect transfer or in- 
heritance taxes may be begun at any time within the 
period limited by statute,’! or, if no period is so 
limited, inheritance taxes may be recovered irrespec- 
tive of time.*2 In the absence of statutory author- 
ity, the court cannot postpone collection of inherit- 
ance taxes beyond the prescribed time.‘* Generally 
speaking, suit for collection of inheritance taxes may 


be begun upon the death of decedent,** although it ' 


is entirely proper to postpone suit until expiration 
of the statutory period limited for payment of tax 
without interest or penalty;7> and where suit is be- 
gun prior to expiration of such period, execution on 
the tax judgment should be stayed until such ex- 


Johnson y. Smith, 246 S.W. 1013, 112) 766. 
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piration.’* There is also authority holding that co- 
ercive process for collection of an inheritance tax 
may not be begun until after expiration of the time 
limited by statute for payment of the tax without 
penalty.77 

Premature suit. Representatives of an estate may 
not complain that proceedings to collect a tax were 
brought prematurely, where the state’s application 
was consolidated with one instituted within the al- 
leged premature period by the estate itself.78 

[§ 2689] b. Limitations’°—(1) In General. Suits 
for collection of inheritance taxes must be begun 
within the period prescribed by applicable stat- 
ute of limitations.*° Where the proceeding was in 
fact commenced before expiration of the statutory 
period, a plea of limitations made after expiration 
of such period and while the tax action is pending is 
of no avail.®+ 

Whether remedy employed for collection consti- 
tutes “suit,” within the meaning of statutes barring 
suit for inheritance taxes after a prescribed period, 
will depend upon the particular circumstances in- 
volved and provisions of local practice.®? 

General limitations on suits upon contracts or lia- 
bilities, express or implied, have been held not to 
bar suits for inheritance tax.** 

Statutes expressly excepting tax suits from limita- 
tions. General statutes of limitation have been held 
inapplicable to bar suit for inheritance tax where 
there was a specific statutory provision to the effect 
that there should be no limitation upon the right of 
the state to collect taxes “upon all property subject 
to taxation,’*+ and this has been held true despite 
the fact that an inheritance tax is not strictly a tax 


79. Limitations of actions general- 


Dex...222. 

ge: In re Lewis, 52 A. 205, 203 Pa. 
21. 

67. State v. Brooks, 236 N.W. 316, 
183 Minn. 251. 


Limitations see infra §§ 2689-2692. 
.72. Watson vy. Erickson, (Mass.) 
177 N.E. 99. 

[a] “Lapse of time does not pre- 
vent collection of the tax.” Watson v. 


68. Succession of Popp, 83 So. 765, waa oe (Mass.) 177 N.E. 99, 101. 


146 La. 464, 26 A.L.R. 1446. 


Where legacy was by clerical 


[a] Iustration.—Inheritance Tax!error omitted from the executors’ 


L. § 19, providing that in case of a 
nonresident decedent the _ district 
court of any parish in which he left 
property, movable or immovable, shall 
exercise jurisdiction for the collection 
of the tax, applies to the succession of 
nonresidents, in view of § 1, imposing 
the tax on “all” inheritances, and § 
21, expressly specifying the excep- 
tions intended to be allowed without 
‘including the succession of nonresi- 
dents, and of § 6, that no executor or 
administrator shall deliver any in- 
heritance until the tax thereon shall 
be fixed and paid, and in view of sec- 
tions 3 and 17. Succession of Popp, 
83 So. 765, 146 La. 464, 26 A.L.R. 1446. 

69. In re Thompson’s Estate, 269 
P. 103, 72 Utah 17. 

70. Commonwealth v. Lee’s Trus- 
tee, 208 S.W. 8, 183 Ky. 6. 

[a] Rule applied.—Where the only 
part of decedent’s estate passing to 
collateral heirs was trust property, 
and the trustee, within a few days 
after a decision of the court of ap- 
peals determining the status of such 
estate, filed a petition, asking for ap- 
praisement of collateral inheritance 
taxes due, a proceeding by the com- 
monwealth, previously begun against 
a trust company as administrator, and 
subsequently so amended as in effect 
to constitute institution as a new 
proceeding against such company as 
trustee, who held no property passing 
to collateral heirs, should be _ dis- 
missed on the ground of the pendency 
of the proceeding by the trustee. 
Commonwealth v. Lee’s Trustee, 208 
S.W. 8, 183 Ky. 6. ; 

71, Commonwealth vy.  Paynter’s 
Adm’r, 2 S.W.(2d) 664, 665, 222 Ky. 


| statement March 19, 1904, and no tax 


was paid on the legacy at that time, 
the property was not relieved of tax 
(Rev. L. c 15 §§ 1, 4, 16, 19, 20). Wat- 
son v. Erickson, (Mass.) 177 N.E. 99. 

73. In re Ermann’s Bstate, 169 N. 
Y.S. 207, 102 Misc. 654. ; 

[a] State of war.—The power of 
the surrogate relating to the assess- 
ment and collection of transfer taxes 
is derived exclusively form the stat- 
ute, which does not authorize the sur- 
rogate to postpone the collection of 
tax, because possession of part of the 
estate cannot be obtained on account 
of the existence of a state of war be- 
tween Germany and the United States, 
and accordingly, the executor’s appli- 
eation for an order postponing collec- 
tion should be, and is, denied. In re 
Ermann’s Estate, 169 N.Y.S. 207; 102 
Misc. 654. 

74. Deen v. Crenshaw, 158 S.W. 
987, 128 Tenn. 123. 

75. Deen v. Crenshaw, supra. 

76. Deen v. Crenshaw, supra. 

77. Commonwealth vy. Lee’s Trus- 
tee, 208 S.W. 8, 183 Ky. 6; Ritcher v. 
Commonwealth, 201 S.W. 456, 180 


y. 4. 

{a] Illustration.—Under St. § 
4281e, collateral inheritance taxes are 
not collectible by coercive process un- 
til after the expiration of eighteen 
months from the death of decedent, 
and even that time may be extended 
if by reason of litigation the estate 
eannot be settled at the end of the 
eighteen-month period. Common- 
wealth v. Lee’s Trustee, 208 S.W. 8, 
183 Ky. 6. Fs 

78. State v. Lane, 203 S.W. 17, 134 
Ark. 71. ; 


and Limitations of Actions 37 C.J. 
p “ 

80. Chambers v. Gibson, 173 P. 752, 
178 Cal. 416; Chambers v. Gallagher, 
(Cal.) 171 PB. 931; Ritcher vy. Com- 
monwealth, 201 S.W. 456, 180 Ky. 4. 

81. In re Inheritance Tax of Stra- 
ens Estate, 142 N.W. 678, 93 Neb. 

[aj] Petition filed and notice given 
in time.—Where a petition, in a pro- 
ceeding in the county court to recover 
an inheritance tax, is filed and notice 
thereof given to the person interested 
within five years from the death of 
decedent, a plea of limitations is of 


no avail. In re Inheritance Tax of 
Strahan’s Hstate, 142 N.W. 678, 93 
Neb. 828. 


82. See case infra this note. 

[a] Held “suit.”—A proceeding by 
the tax commissioner to collect an 
inheritance tax, instituted by giving 
notice of appraisal, was one of the 
remedies given under Sess. L. (1921) 
p 428 § 13, and when the attorney-gen- 
eral, for the tax commissioner, select- 
ed the remedy he did, he was bound 
by his election, and such proceeding 
constituted a “suit’’ within the limita- 
tion wots Sess... L902) por Seale 
Dietemann v. People, 232 P. 676, 76 
Colo. 378. 

83. Watson vy. Erickson, (Mass.) 
177 N.E. 99; Bradford v. Storey, 75 
N.E. 256, 189 Mass. 104. And see infra 
text and notes 84-86. : 

[a] Tax is not founded upon con- 
tract, express or implied, not being a 
“debt” in the ordinary sense of the 
word, and limitations affecting con- 
tract do not bar inheritance tax suits. 
Bradford v. Storey, 75 N.E. 256, 189 
Mass. 104. 

{b] Word “liability,” as used in 
the statute, refers to liabilities of a 
contractual nature, and therefore suit 
for an inheritance tax is not barred 
as a suit for a “liability.” Bradford 
v. Storey, 75 N.E. 256, 189 Mass. 104. 

84. State v. Brooks, 236 N.W. 316, 
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on property,®® the object of the statute being con- 
strued as to remove all limitations as to taxes, wheth- 
er taxes on property or otherwise.*® 

Statute directing officials to collect inheritance 
taxes within given time is merely directory and does 
not operate as a statute of limitations.** 

Limitations upon right to recover statutory pen- 
alty or forfeiture have been held not to bar suit for a 
transfer tax upon devolution of’ property.** 

[§ 2690] (2) When Statute Runs and Tolling 
Statute. The statute runs from the time the tax was 
due, as, for example, the date of death,*® or the time 
limited for payment of tax without penalty,®° or the 
date of termination of a life estate,°t and the fact 
that appraisal, and computation of tax, did not oc- 
eur within the limitation period will not toll the 
statute. 

[§ 2691] (3) Repeal of Limitation. Repeal of 
limitation does not revive actions to collect inherit- 
ance taxes which have theretofore been barred,** 
although, where the action has not been barred by 
the existing statute, its repeal will operate to permit 
suit after the time limit set by the original and re- 
pealed statute.°* 

[§ 2692] (4) Limitations as Affected by Provision 
for Lien. The fact that the statutes impose a len 
for inheritance tax on property in the hands of the 
donees of decedent does not necessarily affect appli- 
cation of the doctrine of limitations.®°® Statutes pro- 
viding that inheritance taxes shall be sued for with- 
in a specified period, otherwise they shall be pre- 
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sumed to have been paid and cease to be a lien as 
against any purchasers of real estate, have been 
construed by some authorities as having for their 
only object the barring of the hen,°®® and as not op- 
erating to bar a later suit for collection of the tax 
from the person liable;®? although other authority 
has construed the same type of statute as operating 
as a general limitation on the right to sue and col- 
lect.°* Irrespective of this conflict,®® it has been 
held that, where the statute is similar to those just 
diseussed,' except that it concludes “otherwise they 
shall be presumed to have been paid and such lien 
shall be removed,” the statute operates as a gener- 
al limitation.” 

[§ 2693] c. Laches. It has been broadly held 
that the doctrine of laches may not be invoked 
against the state as a defense to its suit for collection 
of inheritance taxes.* 

[§ 2694] 8. Parties. Persons not interested in 
the property sought to be taxed are neither neces- 
sary* nor proper® parties to proceedings to collect 
inheritance taxes. Under statutes requiring that 
persons known to own any interest in, or part of, 
property liable to tax shall be made parties in a pro- 
ceeding to collect the tax, a mere trustee is not a 
necessary party to an action to collect an inheritance 
tax,® and the word “trustee,” as used in provisions of 
the inheritance tax law relative thereto, has been 
construed as limited to such trustees as are officers of 
the court having in charge property for distribution 
under its order.* 


183 Minn. 251; Matter of Strang, 102 
N.Y.S. 1062, 117 App.Div. 796. And see 
supra text and note 83. 

85. State v. Brooks, 236 N.W. 316, 
183 Minn. 251. 

5 eee of inheritance tax see supra 

86. State v. Brooks, 236 N.W. 316, 
183 Minn. 251. 

87. Watson v. Erickson, (Mass.) 
177 N.E. 99; Howe v. Howe, 61 N.E. 
225, 179 Mass. 546, 55 L.R.A. 626. 

[a] Rule applied.—Words of the 
statute instructing the treasurer and 
receiver general to commence action 
for recovery of a legacy tax within 
six months are directory merely (Rev. 
L. ec 15 § 20). Watson y. Erickson, 
(Mass.) 177 N.E. 99. 

88. Matter of Vanderbilt, 10 N.Y.S. 
239, 2 Connoly Surr. 319. 

89. Chambers v. Gibson, 173 P. 752, 
178 Cal. 416; Dietemann y. People, 
232 P. 676, 76 Colo. 378. 

90. Ritcher v. Commonwealth, 201 
S.W. 456, 180 Ky. 4. 

91. Butler’s Estate, 14 Pa.Co. 667. 

[a] Life tenant’s purchase of re- 
mainder interest does not make the 
statute of limitations run from the 
edate of purchase, but the statute be- 
gins to run only after the life estate 
would have ended in natural course 
by the life tenant’s death, no doctrine 
of merger being available as against 
the state’s right to recover inherit- 
ance taxes. Butler’s Estate, 14 Pa. 
Co. 667. 

92. Riley v. Howard, 226 P. 393, 
193 Cal. 522; Dietemann v. People, 232 
P. 676, 76 Colo. 378. 

[a] Due and payable.—That prop- 
erty on which an inheritance tax was 
sought to be collected was never ap- 
praised nor tax ascertained within the 
limitation period did not prevent the 
running of the limitation period pre- 
scribed by Sess. L. (1902) p 57 § 41, 
since the tax was “due and payable” 
at decedent’s death, in view of § 23, 
“due and payable” not differing in 
meaning from “due and legally de- 
mandable.”” Dietemann y. People, 232 
P. 676, 76 Colo. 378. 


[b] Suing before amount known.— 
Suit to collect an inheritance tax 
may be instituted although the 
amount is not yet known, as the 
amount thereof is the ultimate ob- 
ject of the suit, and the element of 
amount is matter of evidence. Diete- 
foe v. People, 232 P. 676,.76 Colo.: 

78. 

[ce] Neglect of duty.—Tax officials 
may not neglect their duty in collec- 
tion of inheritance taxes and thus toll 
statute of limitations. Sess. L. (1902) 
p 57 § 41. Dietemann v. People, 232 
P6167. 00 COLO aS. 

93. Chambers v. Gallagher, 171 P. 
931, 177 Cal. 704; Dietemann v. Peo- 
ple, 232 P. 676, 76 Colo. 378. Compare 
Matter of Moench, 80 N.Y.S. 222, 39 
Mise. 480, 3 Mills 359 (where there is 
a dictum to the effect that repeal of 
the limitation statute operates to per- 
mit suit for tax against which the 
bar of the statute had run). 

[a] Illustration.—Sess. L. (1909) 
p 466 § 5, amending Sess. L. (1902) p 
57 § 41, with reference to collection of 
inheritance taxes by omitting limita- 
tion of five years, and providing that 
it should affect only the estate of de- 
cedents dying after its passage, does 


not revive the right already barred 
to sue for such taxes. Dietemann v. 
People, 232 P. 676, 76 Colo. 378. 

94. Matter of Moench, 80 N.Y.S. 
222, 39 Misc. 480, 3 Mills 359. 

95. Chambers y. Gibson, 173 P. 752, 
178 Cal. 416. 
* [a] Iustration.—State comptrol- 
ler’s proceeding under the act of 1905 
(St. [1905] p 374), to recover inherit- 
ance taxes on corporate stock, under 
Code Civ. Proe. § 338 subd 1, must be 
commenced within three years after 
the death of the donor, there having 
been a gift, although the act of 1905 
imposes a lien on the property in the 
donees’ hands. Chambers vy. Gibson,, 
173 P. 752, 178 Cal. 416. 

96. Hanberg v. Morgan, 105 N.E. 
720, 268 Ill. 616. 

97. Hanberg v. Morgan, supra; Cul- 
len’s. Estate, 21 A. 781, 142 Pa, 18 [aft 


8 Pa.Co. 234]. 
98. Miller v. Wolfe, 


89 S.W. 398, 
115 Tenn. 234. 


99. See supra text and notes 96—: 


1. See supra text and notes 96-98. 

2 Dietemann v. People, 232 P. 
676, 678, 76: Colo. 378. 

3. State v. Brooks, 236 N.W. 316, 
183 Minn, 251. 

{a] “Collection of taxes is govern- 
mental or sovereign function of the 
state, and procrastination or delay en 
the part of its officers in the discharge 
of such function is not permitted to 
prejudice the state’s right.” State v. 
Brooks, supra. 


[b] Laches of state not shown.— ~ 


Bey, v. Howard, 226 P. 393, 193 Cal. 

4. Inre Thompson’s Estate, 269 P. 
LOS fee Otani b 7. : 
_[a] Widow.—In an action to re- 
cover inheritance tax on shares of 
stock transferred to deceased’s chil- 
dren prior to his death, deceased’s 
widow was not a necessary party, un- 
der Comp. L. (1917) § 3185. In re 


Thompson’s Hstate, 269 P. 103, 72. 


Utah 17. 

5. In re Thompson’s Estate, supra. 

6. In re Schuh’s Estate, 212 P. 516, 
66 Mont. 50. 

{a] Trustee’s interest is not of 
proprietary character contemplated 
by the statute. _In re Schuh’s Estate, 
212 P. 516, 66 Mont. 50. 

7. In_re Schuh’s Estate, supra. 

{a] MTlustration.—In proceedings 
by the county attorney, under Rey. 
Code (1907) §§ 7724, 7741-7743, to 
subject an estate to payment of in- 
heritance tax on property conveyed to 
a trustee before death of testator, un- 
der agreement that the income should 
be paid to her during her life, and the 
property distributed to beneficiaries 
after her death, the trustee was not 
a necessary party under § 7733, which 
requires aS necessary parties such 
trustees and officers of the court as 
have in charge property for distribu- 
tion under court orders. In re Schuh’s 
Estate, 212 P. 516, 66 Mont. 50. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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& 
Prerogative court. The rule prevailing in equity,’ 
that nonjoinder of parties proper but not necessary 
will not defeat the action, applies in a proceeding to 
collect an inheritance tax brought in a prerogative 


eourt.® 
Special guardian. 


presently taxable.'° 


Where representative of decedent’s estate claims 
individual interest in property sought to be subject- 
ed to an inheritance tax, the representative should 
be joined as a party in his individual, as well as his 


representative, capacity.1! 


[§ 2695] 9. Pleading. The general rules'? con- 
trol with respect to pleadings in proceedings to col- 


lect inheritance taxes.13 


[§ 2696] 10. Evidence—a. Burden of Proof and 
In proceedings to collect inheritance 
taxes, the state has the burden of proving all facts 
essential to reecovery,!* including death,!* legisla- 


Presumptions. 


8 See Equity §§ 298-302. 

9. Bugbee v. Van Cleve, 134 A. 646, 
99 N.J.Eq. 825, 100 N.J.Eq. 263. 

[a] Mlustration.—Beneficiaries in 
remainder, although proper parties to 
a proceeding to compel payment of 
transfer tax by the executor out of 
his funds, are not necessary parties 
and their nonjoinder does not defeat 
or abate the cause, under P. L. (1894) 
pp 319, 323, §§ 2, 16... Bugbee v. Van 
Cleve, 134 A 646, 99 N.J.Eq. 825, 100 
N.J.Eq. 263. 

10. Matter of Post, 38 N.Y.S. 977, 
5 App.Div. 113. 

1I. In re Picot’s Estate, 178 P. 75, 
53 Utah 195. 

fa] Ilustration.—In proceeding 
pursuant to Comp. L. (1907) §§ 1220x— 
1220x31, as amended in part by L. 
(1915) cc 28, 98, to subject to inher- 
itance tax newly discovered property 
claimed by the administratrix under 
assignments from deceased, the ad- 
ministratrix should be made a party 
in her personal capacity as well as 
in her representative capacity. In re 
eee Estate, 178 P. 75, 53 Utah 

12. See Pleading 49 C.J. p1; Equi- 
ty §§ 374-669. 

13. See cases infra this note. 

[a] Limitations. — An _ executor 
proceeded against for collection of in- 
heritance tax under Inheritance Tax 
L. (1893) §§ 14, 15, may raise ques- 
tion of statute of limitations by de- 
murrer to petition. Chambers v. Gal- 
lagher, 171 P. 931, 177 Cal. 704. 

[bj] Value.—In an action to recov- 
er inheritance tax on corporate stock 
tranferred to deceased’s children, al- 
legations of value at the time of de- 
ceased’s death were held sufficient, as 
against general demurrer, to confer 
jurisdiction to determine the contro- 
versy, under Comp. lL. (1917) § 3185. 
In re Thompson’s Estate, 269 P. 103, 
72 Utah 17. ; 

14. Cal.—In re Minor’s Estate, 180 
P. 813, 180 Cal. 291, 4 A.L.R. 456. 

Il.—People v. Forman, 153 N.E. 
376, 322 Ill. 223. 

Iowa.—In re Kite’s Estate, 187 N.W. 
585, 194 Iowa 129, 24 A.L.R. 850. 

N.Y.—In re Maguire’s Estate, 165 
N.Y.S. 1067, 99 Misc. 466. 

Utah.—In re Thompson’s Estate, 
269 P. 103, 72 Utah 17. 

15. In re Kite’s Estate, 187 N.W. 
585, 194 Iowa 129, 24 A.L.R. 8506. 

[a] Absentee.—The collateral in- 
heritance tax imposed by Code Suppl. 
(1913) § 1481A, is imposed only on the 
estates of ‘deceased persons,” that 
is, persons who are dead, so that such 
tax cannot be collected from the ad- 
ministrator of an absentee’s estate 
without a showing that the absentee 
is dead. In re Kite’s Estate, 


It is unnecessary to appoint a 
special guardian to represent an infant heir where 
the latter’s interest is only in remainder and not 
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tive intent to tax,1® ownership of the property by 
decedent,*’ value,’® and, in general, that the prop- 
erty or its devolution was subject to tax.1® 

Rate. Where the state has made out a prima facie 


case, the burden shifts to defendant to prove facts 


showing that property should be taxed at a lower 
rate than claimed.?° 
[§ 2697] b. Admissibility. The general rules?? 


control with respect to admissibility of evidence in 


es 22 


proceedings to collect transfer or inheritance tax- 


[§ 2698] c. Sufficiency. The general rules?* gov- 
ern as to weight and sufficiency of evidence in pro- 


ceedings to collect transfer or inheritance taxes.?# 


[§ 2699] 11. Submission 
Where applicable statutory provisions require trial 


of Issues to Jury. 


by the court, it is error to submit issues to a jury.”® 


585, 194 Iowa 129, 24 A.L.R. 850. 

16. In re Saunders’ Estate, 137 N. 
Y.S. 438, 442, 77 Misc.54, 9 Mills 301 
[aff 141 N.Y.S. 1145, 156 App.Div. 891 
(aff. 105 (N-E. 1099, 211.N.Y. 5381) ]. 

17. In re Maguire’s Estate, 165 N. 
Y.S. 1067, 99 Mise. 466. 

{a] Joint bank account.—Since L. 
(1916) ec 323, amending Tax L. § 220, 
declaring survivorship under joint 
ownership a taxable transfer, the 
state comptroller may prove owner- 
ship of a joint bank deposit in de- 
ceased, but there is no presumption 
of ownership, and without proof no 
tax can be imposed. In re Maguire’s 
Estate, 165 N.Y.S. 1067, 99 Misc. 466. 

18. In re Thompson’s Estate, 269 
BPyh0s 02 Utah. leg 

[a] Corporate stock.—lIn an action 
to recover inheritance tax on shares 
of stock transferred to deceased’s 
children, the state must show the val- 
ue of shares when transferred and the 
value at deceased’s death. In re 
Thompson’s Estate, 269 P. 1038, 72 
Utah 17. 

19. In re Minor’s Estate, 180 P. 
813, 180 Cal. 291, 4 A-L.R. 456; Peo- 
ple v. Forman, 153 N.E. 376, 322 Ill. 
223; Matter of Miller, 78 N.Y.S. 930, 
77 App.Div. 473; In re Wadsworth, 
166 N.Y.S. 716, 100 Misc. 439; In re 
Durfee’s Hstate, 140 N.Y.S. 594, 79 
Misc. 655, 10 Mills 173. 

20. Solicitor-Gen. v. Law Rever- 
sionary Interest Soc. L.R. 8 Exch. 
233. 

[a] Where government has made 
out prima facie case for duty at par- 
ticular rate, if events have happened 
by which the duty would be less, the 
burden of proving such facts is on de- 
fendant. ' Solicitor-Gen. v. Law Re- 
versionary Interest Soc., L.R. 8 Exch. 
233- 


21. See Evidence § 89 et seq. 
22. See case infra this note. 
{a] Debts and expenses.—(1) Un- 


der St. (1909) c 266 § 1, c 490 pt 4 §§ 
19, 20, and c 527 § 2, in a proceeding 
to collect inheritance tax, the admin- 
istratrix was entitled to show debts 
and expenses which, deducted from 
tax commissioner’s valuation, made 
the estate nontaxable. Attorney Gen- 
eral v. Laycock, 108 N.H. 919, 221 
Mass. 146. (2) In a proceeding to 
collect inheritance tax, payment of 
debts, to be deducted from valuation 
of property, was provable outside the 
account of the administratrix. At- 
torney General v. Laycock, supra. 


23. See Evidence §§ 1730-1806. 
24. See cases infra this note. 
[a] Antique character of furni- 


ture.—A finding that a Louis XV tulip 
rosewood library table, appraised at 
five thousand five hundred dollars, and 


187 N.W.ja- fifteenth century French walnut 


[§ 2700] 12. Judgment and Enforcement. In a 
_ suit for collection of an inheritance tax, questions of 
apportionment as between a life tenant and a re- 
mainderman,”® and of the present liability of execu- 


cabinet, appraised at thirty-five thou- 
sand dollars, were not antique furni- 
ture within the meaning of a will giv- 
ing all of the testator’s antique and 
artistic furniture to a corporation to 
be formed for the purpose of keep- 
ing the collection, was sufficiently 
supported by the evidence. In re 
Frick’s Estate, 121 A. 35, 277 Pa. 242 
[rev on other grounds 45 S.Ct. 603, 
Pee 473, 69 L.Ed. 1058, 42 A.L.R. 

[b] Beneficiaries and heirs.—In 
proceedings to enforce an inheritance 
tax, a finding that certain named per- 
sons were the heirs at law and bene- 
ficiaries under the will and testament 
of decedent was established conclu- 
Sively by transfer and trust agree- 
ments in evidence, the execution of 
‘which was admitted by all parties. 
In re Schuh’s Estate, 212 P. 516, 66 
Mont. 50. 

{[c] Transfer in contemplation of 
death.—State did not prove by pre- 
ponderance of evidence that deed of 
tract of land by father to son nine 
months before father’s death was 
made in “contemplation of death,” or 
that the conveyance was testamenta- 
ry in character, within Inheritance 
Tax Act (Smith-Hurd Rev. St. [1925] 
ce 120 §§ 375-403). People y. Forman, 
153 N.E. 376, 322 Ill. 223. or 

[d]. Valuation by board not con- 
clusive.—Valuation of. realty _ by 
board of supervisors for year after 
death is not conclusive of valué in 
commonwealth’s action to have 
amount Of inheritance tax certified for 
collection. Sevier’s Ex’x,v. Common- 
wealth, 203 S.W. 1070, 181 Ky. 49. © 

[e] Appointment ‘of appraiser.— 
Where the report of an’ inheritance, 
tax appraiser recited that he was ap- 
pointed to appraise the property, and 
the order of the county judge fixing 
the tax also recited that the apprais- 
er had been appointed pursuant to the 
statute, such recitals were sufficient 
to show the appointment of the ap- 
praiser so as to support an order re- 
quiring payment of the tax under pen- 
alty of being held in contempt. Han- 
Dee v. Morgan, 105 N.E. 720, 263 Ill. 


25. Sevier’s Ex’x vy. Commonwealth, 
208 S.W. 1070, 181 Ky. 49. 

[a] Illustration. — In common- 
wealth’s action to ascertain and have 
certified for collection an inheritance 
tax, the circuit court erred in submit- 
ting to a jury the question of the val- 
ue of realty over the objection and 
exception of defendants, the execu- 
trix, and devisees, since the stat- 
ute nowhere provided for intervention 
by a jury. Sevier’s Ex’x vy. Common- 
wealth, 203 S.W. 1070, 181 Ky. 49. 

26. McFarland y. Crenshaw, 22 S: 
W.(2d) 229, 160 Tenn. 170. 
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tors for the whole tax,?7 should be determined by 
the court. Where the proceeding is under a statute 
providing only for actions in rem, no personal judg- 
ment may be rendered against anyone.”* Judgment 
may be set aside where taken without notice stipu- 
lated for by the parties.?° 

Contempt proceedings may be used to enforce an 
order for payment of the tax as against executors, 
administrators, and trustees,*° but not as against 
others interested in the property until issuance and 
return of an execution upon the surrogate’s decree.*? 

Sale of property. In a proper case, the court will 
direct sale of so much of the property of a dece- 
dent’s estate as may be necessary to raise funds for 
payment of an inheritance tax.*? Sales must be 
made in accordance with applicable statutory re- 
quirements.** 

[§ 2701] 13. Review. Under the general rules,** 
in the absence of exceptions, a proceeding for col- 


lection of an inheritance tax is not subject to re- ' 


TAXATION 
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[§§ 2700-2702 


view on appeal.*5 Judgment conforming to stip- 
ulation will not be disturbed on appeal for omission 
of part of taxes due.?® ; 
[§ 2702] 14. Costs and Fees. The costs and ex- 
penses of a proceeding to collect the inheritance tax 
may be charged against the estate, if there was de- 
fault in its payment,?* or against the heirs or dis- 
tributees whose neglect or refusal made the proceed- 
ings necessary,?* but not against the state except 
under the conditions prescribed by the statute.*® 
Attorney’s.fees. These costs+® may include a fee 
for the attorney employed to collect the tax if the. 
law so provides,4! and one who has’ resigned may 
recover fees subsequently paid for prior services.*? 
An attorney will, however, be denied fees for per- 
formance of services by statute delegated to another 
attorney.*? . 
Commissions. In some states probate officers are 
authorized to retain commissions on the taxes ¢ol- 
lected and paid over by them.** Where the amount 


Se 


27. McFarland vy. Crenshaw, supra. 

[a] Tllustration.—Where the com- 
missioner of finance and taxation, hav- 
ing exclusive authority to collect an 
inheritance tax not paid within a year 
from the death of the testator, filed 
suit to recover the entire amount of 
the inheritance tax, including the tax 
on the remainder interest, the ques- 
tion of the apportionment of the tax 
between the life tenant and the re- 
mainderman and the present liability 
of the executors for the entire tax, 
including the tax on the contingent 
remainder, should be determined by 
the chancellor in such suit. McFar- 
land v. Crenshaw, 22 S.W.(2d) 229, 
160 Tenn. 170. 

28. Dodge v. Youngblood, (Tex. 
Civ.App.) 202 S.W. 116 [rev on other 
grounds (Commn.App.) 245 S.W. 225]. 

29. Fidelity & Deposit Co. v, Cren- 
shaw, 110 S.W. 1017, 120 Tenn. 606. 

[a] Rule applied.—Where a clerk 
of court, after instituting proceedings 
against an estate to collect an inherit- 
ance tax, in which a demurrer was 
filed, agreed with counsel for the es- 
tate and the administrator’s surety 
that no further proceedings would be 
taken without notice to them, and the 
case was afterward called, the demur- 
rer overruled, and judgment taken 
without such notice, equity will set 
the judgment aside. Fidelity & De- 
posit Co. v. Crenshaw, 110 S.W. 1017, 
120 Tenn. 606. 


30. ‘In, re°Prout; 3°N.Y.S. 831. 
-31. In re Prout, supra. 

32. In re Wilcox’s Hstate, 118 N. 
NaS. 204: 

[a] MDlustration.—Where the_tes- 


tator left his real estate, which in 
part comprised several farms, to his 
widow for life, with remainder to his 
brothers and sisters, share and share 
alike, providing that, if any of them 
died without issue, the surviving 
brothers and sisters should take their 
respective shares, and one sister died, 
leaving a child, under the statute the 
whole property was subject to a lien 
for the whole transfer tax, and, if 
there was no money with which to 
pay it, it was the duty of the executor 
to pay it, and the court would direct 
a sale of sufficient of the property to 
raise the amount. In re Wilcox’s Es- 
tate, 118 N.Y.S. 254. 

[b] In Porto Rico, under Pol. Code 
§ 377, in case of neglect or refusal by 
the legatee or distributee to pay a 
tax, specific legacy or property or so 
much thereof as shall be necessary 
may be sold at publie sale. Cardona 
v. Registrar, 28 Porto Rico 893. 

33. Archibald v. Maurath, 113 A. 6, 
92 N.J.Eq. 357; Dodge v. Youngblood, 
(Tex.Civ.App.) 202 S.W. 116 [rev on 
other grounds (Commn.App.) 245 §, 
W. 225]. 


For later cases, developments and changes in the law see Annotations, same title and section number. | 


[a] Sale of decedent’s property by 
executor for payment of the collat- 
eral inheritance tax levied by Act 
May 15, 1894 (PB. L. P 318) must be 
done within the time limits for sales 
of lands for payment of decedent’s 
debts, and to have binding force the 
order for such a sale must be taken 
out within a year after decedent’s 
death, or, if afterward, before aliena- 
tion by the devisee. Archibald v. 
Maurath, 113 A. 6, 92 N.J.Eq. 357. 
i See Appeal and Hrror §§ 580- 
35. In re Culver’s Estate, 133 N.W. 
722, 153 Iowa 461. 

36. Wilmington Trust Co. vy. High- 
field, (Del.) 153 A. 864. 

87. Frazer v. People, 3 N.Y.S. 134, 


6 Dem.Surr. 174; Lyall v. Paton, 25 
L.J.Ch. 746. 
[a] In California, under Code Civ. 


Proc. § 1444, providing for the ap-|. 


pointment of appraisers of estates in 
probate, and under Inheritance Tax 
L. (St. [1911] p 713), the comptroller 
names one or more inheritance tax 
appraisers in each county. The court 
in probate names three disinterested 
appraisers for each estate in probate, 
of which one must, and the others 
may, in the court’s discretion, be se- 
lected from the authorized inheritance 
tax appraisers within the county; and 
if the inheritance tax appraiser fails 
to act as one of the probate apprais- 
ers, the expense of making the inher- 
itance tax appraisement must be paid 
out of the estate, and not out of the 
inheritance tax fund. In re Haskins’ 
Estate, 149 P. 576, 170 Cal. 267. 

38. Burkhart’s Estate, 25 Pa.Su- 
per. 514; Cowley v. Wellesley, 35 Beay. 
634, 55 Reprint 1043. 

39. Dietemann v. People, 239 P. 
1020, 78 Colo. 92; Matter of McCarthy, 
25 N.Y.S. 987, 5 Mise. 276; In re Van 
Horn, 27 B.C. 372. : 

{a] MTlustration.—Under Comp. L. 
§ 7496, costs in the supreme court in 
an unsuccessful proceeding to collect 
an inheritance tax cannot be recov- 
ered of the state, notwithstanding 
Code Civ. Proc. § 444, authorizing the 
supreme court to prescribe rules of 
practice and procedure in all courts, 
and Sup. Ct. Rules, rule 51, declaring 
that, unless otherwise provided, the 
successful party in proceedings not 
original shall recover for costs in the 
supreme court as Sup. Ct. Rules, rule 
51 will be construed as imposing costs 
only on unsuccessful litigants other 
than the state. Dietemann y. People, 
239 P. 1020, 78 Colo. 92. 

40. See supra text and notes 37-39. 

41. Hanberg v. Morgan, 105 N.E. 
720, 263 Ill. 616; Knox y. Emerson, 131 
S.W. 972, 123 Tenn. 409; Shelton v. 
Campbell, 72 S.W. 112, 109 Tenn. 690; 
Harrison yv. Johnston, 70 S.W. 414, 


109 Tenn. 245. 

[a] MTlustration.—Since both the 
Inheritance Tax Acts of 1895 and 1909 
provided for the assessment of inter- 
est and attorney’s fees against those 
delinquent in paying inheritance tax- 
es, Such amounts may be assessed in 
proceedings, instituted in 1906, to re- 
quire the payment of an inheritance 
tax assessed in 1899. Hanberg v. 
Morgan, 105 N.E. 720, 263 Ill. 616. — 

{b] Attorney of clerk of county 
court, who successfully prosecutes a 
suit to recover an inheritance tax im- 
posed by Acts (1909) c 479 § 20, which 
is but a supplement to Acts (1893) ¢ 
174, imposing inheritance taxes, is en- 
titled to a fee for his services, to be 
paid by the delinquent. Knox vy. Em- 
erson, 131 S.W. 972, 123 Tenn. 409. 

42. Gamble vy. O’Neill, 128 So. 66, 
13. La.App. 371. 

[a] Rule applied.—Where an at- 
torney for.the tax collector has re- 
signed, he is entitled to fees for serv- 
ices previously rendered, although 
such fees may be collected either dur- 
ing the interval between his resigna- 
tion and the qualification of a succes- 
sor, or after such qualification. Gam- 
on v. O'Neill, 128 So. 66, 13 La.App. 

43. Levy’s Succession, 39 So. 387, 
115 La. 377, 8 L.R.A.N.S. 1180 [aff 27 
S.Ct. 174,203 U.S. 543, 51° L. Md. 310]; 
Kohn’s Succession, 38 So. 898, 115 La. 
71; Baker vy. Miller, 191 S.W. 527, 137 
Tenn. 55. : 

[a] Attorney for collector is not 
entitled to fees where the statute 
makes it the duty of the district at- 
torney to enforce its provisions. 
eo ey Succession, 38 So. 898, 115 La. 


[b] Private attorney in particular 


courts.—In view of Collateral Inher- 


itance Tax L. (Acts [1893] ¢ 174) §§ 


14, 20, providing for attorney’s fees — 


for the attorney for the state in the. 
county court in proceedings to enforce 
payment of the tax, but providing that 
in the circuit court the district attor- 
ney-general and in the supreme court 
the attorney-general shall represent 
the state in such proceedings, no at- 
torney’s fees can be allowed a private 
attorney for the state in either cir- 
cuit or supreme court. Baker y. Mil- 
ler, 191 S.W. 527, 137 Tenn. 55. 

44. Lehigh County v. Sefing, 187 A. 
11i, 289 Pa, 33; Allegheny County y. 
Stengel, 63 A. 58, 213 Pa, 493. 

[a] Register of wills (1) as agent 
of state is entitled to retain commis- 
sion for his own use for collecting 
collateral tax. ; 
Pa.Dist. 122, 43 Pa.Co. 378. (2) In 
addition to commission, he may de- 
duct necessary expenses incurred in 
collecting tax. _Powell v. Sheehan, 
supra. (3) Act March 31, 1876 (P. L. 


Powell v. Sheehan, 25 


ae ; 
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of fees allowed in any one year is limited by law, the 
officer is not entitled to any fees in excess of the 
The county may not sue its 
treasurer to recover, as trustee for the state, fees 
improperly retained by him out of inheritance taxes 


amount so specified.*® 


collected.4® 


_ [§ 2703] R. Collection of Tax Assessed by For- 
eign State. Generally speaking, inheritance tax laws 
‘ Statutes imposing 
an inheritance tax ean be enforced only on subjects 
which are within the jurisdiction of the state,4® and 
the courts of one state will not compel the collection 
of inheritance taxes due under the laws of another 
Where, however, a British subject, who 
was domiciled and died in England, left two wills, 
one dealing with her English estate, appointing Eng- 
lish executors, and the other concerning her Amer- 


have no extraterritorial force.47 


state.*® 
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forcement. 


ican estate and appointing American executors, the 


p 13) § 1, enacted to give effect to 
Const. art 14 § 5, providing that in 
counties of more than one hundred 
fifty thousand inhabitants all fees re- 
ceived by county officers shall belong 
to county, so far as affecting right 
of register of wills to retain commis- 
sions allowed by law for collecting 
collateral inheritance taxes, was _ re- 
pealed by Act May 16, 1887 (P. L. p 
83) § 16, as amended by Act May 14, 
1891 (P. L. p 59), making registers of 
wills agents of the commonwealth, 


and allowing them to retain commis-’ 


sions provided for in the act for col- 
lecting and paying over such taxes. 
Luzerne County vy. Morgan, 107 A. 17, 
263 Pa. 458. 

45. Banks vy. State, 60 Md. 305. 

46. Lake County v. Westerfield, 109 
N.E, 309, 268 Ill. 5387. 

{a] MIlustration.—Inheritance Tax 
L. § 20 requires the treasurer of each 
county to collect and pay to the state 
treasutver all taxes payable under the 
act. Section 21, purporting to author- 
ize the treasurer to retain two per 
cent of all taxes paid over for his 
service in collection, in addition to his 
salary allowed by law, is invalid. It 
was held that, although the treasurer 
becomes liable for inheritance taxes 
‘by virtue of his bond, and because 
the duty to collect and pay over is 
imposed on him by reason of his of- 
fice, that does not make the county a 
trustee for the state, the bond being 
made to the people of the state; and 
hence the county cannot recover from 
the treasurer the amount of commis- 
sions retained under the illegal sec- 
tion. Lake County v. Westerfield, 109 
N.E. 309, 268 Ill. 537. 

47. State of Colorado v. Harbeck, 
PIS IN. BS 57, S59, 2322N/2 471; In re 
Martin’s Hstate, 240 N.Y.S. 3938, 136 
Mise. 51 [aff 243 N.Y.S. 845, 229 App. 
Div. 772 (aff 174 N.E. 753, 255 N.Y. 
359)]; Commonwealth v. Huntington, 
138 S.B. 650, 148 Va. 97. : 

48. Commonwealth v. Huntington, 
supra. 4 

[a] Illustration.—A statute pro- 
hibiting transfer of deceased nonres- 
ident’s personalty before paying tax 
is applicable only to property within 
the state (Tax Bill § 44% subsecs Ly 
3, as added by Acts [1922] c 460). 
Commonwealth y. Huntington, 188 S. 
E. 650, 148 Va. 97. 

49. State of Colorado y. Harbeck, 
133 N.B. 357, 232 N.Y. 71; In re Mar- 
tin’s Estate, 240 N.Y.S. 393, 136 Misc. 
51 [aff 243 N.Y.S. 845, 229 App.Div. 
772 (aff 174 N.B. 758, 255 N.Y. 359)1; 
In re Bliss’ Estate, 202 N.Y.S. 185, 

Misc. 773. 
At Illustration.—The state of a 
decedent’s domicile cannot employ the 
eourts of the foreign state to enforce 
the collection of its taxes, as transfer 
taxes are not debts. In re Bliss’ Hs- 
tate, 202 N.Y.S. 185, 121 Misc. 773. 

[b] Effect of due process clause.— 
Where will of resident or Colorado 


was probated in New York, and the 


estate, consisting of personal prop- 
erty no part of which was physically 
present in Colorado at time of the 
testator’s death, was distributed in 
New York, the inheritance tax of 
Colorado, assessed in Colorado as part 
of the estate of a resident, could not, 
under the due process clause of the 
United States constitution, be collect- 
ed extraterritorially by suit against 
the beneficiaries in New York, since 
such tax could be coliected only in 
the manner provided by Colo. L. 
(1913) ec 136 § 13, notwithstanding the 
provision of the statute giving the at- 
torney-general power to collect taxes 
in “any other manner as may be pro- 
vided in this act or by law,”’ such stat- 
utory provision having no extraterri- 
torial effect. State of Colorado v. 
Harbeck, 133 N.E. 357, 232 N.Y. 71. 

[ec] Legatee under the will of a 
resident of another state probated in 
New York did not become liable to 
pay the inheritance tax assessed by 
such other state on the theory of an 
implied contract being created by sub- 
stance of legacy, no contractual or 
quasi+contractual obligation to pay 
arising out of the assessment of a 
tax. State of Colorado v. Harbeck, 
133 NCE. 35%, fee N.Y. (ke 

[d] Situs.—Where personal prop- 
erty of deceased resident of Colorado 
was distributed in New York to per- 
sons in New York, the transfer tax 
assessed by the state of Colorado can- 
not be collected from beneficiaries on 
theory that legal situs of the property 
attached to decedent’s domicile in 
Colorado, and that such state had an 
enforceable lien thereon by virtue of 
a taxing order, since the judgment in 
such suit imposes a personal liability 
only, and enforces no lien, and since 
the rule of mobilia sequuntur per- 
sonam is not an exclusive rule of uni- 
versal application, and does not trans- 
fer property into the foreign from 
the domestic jurisdiction. State of 
Colorado v. Harbeck, 133 N.E. 357, 232 
N.Y. 71. 

fe] ax order not judgment.—Or- 
der assessing transfer tax of Colorado 
after notice to nonresident legatees 
under the inheritance tax laws of 
Colorado, without issuance out of 
Colorado court having jurisdiction of 
a citation and service thereof on such 
legatees, as required by Colo. L. 
(1913) ec 136, §§ 18, 19, was not en- 
forceable in New York as a judgment, 
the preliminary order being neither 
a judgment in personam nor a judg- 
ment in rem. State of Colorado v. 
Harbeck, 183 N.E. 357, 282 N.Y. 71. 

{[f] Where two independent pro- 
pate proceedings have been conducted, 
one in the state of the domicile, and 
the other in a state where the largest 
part of the estate is located at the 
iime of the’ death, the state of the 
domicile, while it may tax the trans- 
fer of the property in the foreign 
state, must obtain- payment out of 
property within its borders, and can- 
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American estate was liable to the foreign executors 
on a claim for contribution for the taxes paid to the 
British government on the assets of the estate.®° 

[§ 2704] S. Injunction against Collection or En- 
In the absence of an adequate remedy 
at law, an aggrieved taxpayer may maintain a suit 
in equity for an injunction to restrain collection of 
inheritance taxes,®! although, where there is an ade- 
quate remedy at law, injunctive relief will ordinari- 
ly®? be denied.®? 

Procedure. In a suit to enjoin a collecting agent 
of the state from collecting an inheritance tax, no 
other agency of the state need be made a party.>4 

Readiness to pay part of tax due. 
must show that he is ready and willing to pay the 
amount of tax lawfully due in order to secure a 
hearing as to injunctive relief relative to the unlaw- 


Complainant 


not come into the probate court of 
the foreign state to obtain payment 
out of the property in that state. In 
re Bliss’ Estate, 202 N.Y.S. 185, 121 
Mise. 773. 

50. See Harding’s Hstate, 15 Pa. 
Dist.&Co. 515. 

51. Commonwealth v. Carter, 102 
S.E, 58, 126 Va. 469. 

[a] Adequate remedy at law not 
shown.—(1) Acts (1916) c 64, pro- 
viding that no suit to restrain assess- 
ment or collection of any state or lo- 
cal tax shall be maintained, except 
where the party has no adequate rem- 
edy at law, does not preclude a suit 
to enjoin the assessment of inherit- 
ance taxes under Tax Bill § 44 (Acts 
[1916] c 484), since Code (1904) §§ 
567-573 (Code [1919] § 2385 et seq), 
do not provide a remedy at law for 
illegal assessment of inheritance tax- 
es. Commonwealth v. Carter, 102 S.E. 
58, 126 Va. 469. (2) Where, at the 
time a bill. was filed to enjoin assess- 
ment of inheritance taxes, the legisla- 
ture had already amended Tax L, § 
44 by Acts (1918) e¢ 238, providing a 
remedy by motion corresponding with 
that afforded by Code (1904) § 567 et 
seq, but the 1918 statute had not be- 
come effective when the auditor ap- 
peared by intervention in a court oth- 
er than the circuit court of the city of 
Richmond, without protest or motion 
to remove, the court properly enter- 
tained jurisdiction of the cause, yet, 
had the institution of the suit been 
postponed until after the statute went 
into effect, it would have been un- 
necessary to do so, for the remedy by 
motion to transfer under the amended 
statute would have been clearly ade- 
quate, Commonwealth v. Carter, 
supra. 

Right to injunction as affected by 
adequate remedy at law generally see 
Injunctions §§ 96-125. 

52. See Commonwealth v. Carter, 
102 S.H. 58, 126 Va. 469 (dictum to 
effect that prior to passage of statute 
providing otherwise, suit for injunc- 
tion was optional, even though ade- 
quate remedy was available by motion 
under the code). 

53. Smith v. Douglas County, 242 
F. 894, 155 C.C.A. 482; Commonwealth 
v. Carter, 102 S.E. 58, 126 Va. 469. 

[a] Recovery back.—Where plain- 
tiff had complete and adequate remedy 
at law under Neb. Inheritance Tax L. 
§ 10, to recover back inheritance tax- 
es erroneously paid, the federal court, 
sitting as an equitable tribunal, will 
not enjoin collection of. such. taxes. 
Smith v. Douglas County, 242 F. 894, 
155 C.C.A. 482. : 
| 54 Conner vy. Parsley, 234 
972, 192 Ky. 827. J t 

[a] State tax commission not 
necessary party to suit to enjoin 
sheriff from collecting an inheritance 
tax, and in such a suit special de- 
murrer for. defect of parties will be 
overruled: Conner v. Parsley, 234 
SW. 972, 192 Ky. 827. 


1744 [610.5] 


ful portion of the tax.55 


[§ 2705] T. Refunding and Readjustment—1. In 
General. The right of one paying inheritance or 
transfer tax to obtain a refund thereof is ordinarily 
purely statutory,®* and the taxpayer is invested with 
no absolute right, but with a mere privilege, the 
extent and duration of which depend entirely upon 
However, where, by 
statute, provision is made therefor, one bringing his 
case within the terms of the statute is entitled there- 
-to;°8 as, for example, where the tax was erroneously 
paid,®® where it was collected on a bequest exempt 
under law,®°® where the court imposing the same was 


the language conferring it.** 


Commonwealth y. Carter, 102 
S.B. 58, 126 Va. 469. : 

[a] Tlustration.—In a proceeding 
to enjoin the assessment of an in- 
heritance tax, where the precise value 
of the property is-admitted, and the 
successors to the property can take 
only by the state’s permission what 
remains after deducting the tax, no 
court of equity should entertain the 
bill, unless complainant is ready and 
willing to pay the amount of tax 
which is justly due on a fair valuation 
of the property. Commonwealth vy. 
Carter, 102 S.E. 58, 126 Va. 469. 

56: Matter of Hoople, 72 N.E. 229, 
/179 N.Y. 308; Smith v. Loughman, 229 
N.Y.S. 516, 132 Misc. 527 [aff 235 N.Y. 
S. 520, 226 App.Div. 395 (aff 171 N.E. 
784, 253 N.Y. 565)]; In re Atley, 26 
OhioN.P.N.S. 362. See Schlesinger 
v. Milwaukee County, Wis., 42 F.(2d) 
21 [cert den 51 S.Ct. 85, 282 U.S. 882, 
75 L.Ed. 778] (denying right to re- 
fund, and holding that a letter reserv- 
ing right to recover back illegal in- 
heritance taxes tendered must be con- 
strued with statutes in determining 
liability of county for conversion). 
Compare In re Taylor, 8 Exch. 384, 
155 Reprint 1397 (refund of probate 
duty refused under statute where no 
exemption from legacy duty). 
» [La]. . Under special statute granting 
Jeave to sue.—Succession tax levied 
yunder unconstitutional statute on ex- 
‘ereise of power of, appointment, plus 
“interest from. date of payment, should 
‘be refunded to donee’s executors. Mc- 
‘Murtry v. State, 151 A. 252, 111 Conn. 
694. 


~ [b]. Construction of statute.—A 
statute providing that the procedure 
‘on an application to reduce an assess- 
ment shall as near as may be that 
‘provided for the correction of an 
‘erroneous assessment, the court may 
direct a refund of taxes which have 
already been paid into the treasury, 
where, under the statute as to correc- 
‘tion of assessments, such a refund is 
provided for. Commonwealth _ v. 
Huntington, 138 S.E. 650,148 Va. 97. 

57. Matter of Hoople, 72 N.E..229, 
179 N.Y. 308; Smith v. Loughman, 229 
N.Y.S. 516, 182 Mise. 527; In re Til- 
linghast’s Estate, 157 N.Y.S. 379, 94 
Mise. 76, 16 Mills 282 [aff 170 N.Y.S. 
1116]. 

[a] Consent of state.—Refund of 
transfer tax paid under protest re- 
quires appropriation and state’s con- 
sent. Smith vy. Loughman, 229 N.Y.S. 
516, 132 Misc. 527. 

58. Cal.—In re Hearst’s Estate, 
243 P. 436, 198 Cal. 77. - 

Conn.—McMurtry v. 
252, 111 Conn. 594. 

Iowa.—Heald v. Johnson, 216 N.W. 
772, 204 Iowa 1067. 


State, 151 A. 


Mass.—Welch v. Burrill, 111 N.E. 
774, 223 Mass. 87. 
N.Y.—Matter of O’Berry, 72 N.E. 


109, 179 N.Y. 285; Matter of Skinner, 
94 N.Y.S. 144, 106 App.Div. 217; Mat- 
ter of Howard, 7 N.Y.S. 594, 54 Hun 
305; Matter of Hall, 7 N.Y.S. 595, 4 
Silv.Sup. 413, 54 Hun 687; Matter of 
Scrimgeour, 78 N.Y.S. 971, 39 Misc. 
128, 3 Mills 312 [aff 80 N.Y.S. 636, 
80 App.Div. 388 (aff 67 N.E. 1089, 175 
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without jurisdiction in the premises,®! where the 


assessment.®® 


N.Y. 507)]; Matter of Sherar, 54 N.Y. 
S. 930, 25 Misc. 138, 2 Gibb.Surr. 578. 


Ohio.—In re Estate of Atley, 26 
OhioN.P.N.S. 362. 
Pa.—Stotesbury’s Collateral In- 


heritance Tax, 20 Pa.Co. 53. 

Va.—Commonwealth vy. Huntington, 
138 S.E. 650, 148 Va. 97. 

Wis.—Beals v. State, 121-N.W. 347, 
139 Wis. 544. 

Eng.—Reg. v. Stamps, etc., Com’rs, 
13 Jur. 624, (18 L.3;Q@:B. 2013 Hicks 
v. Keat, 3 Beay. 141, 43 Eng.Ch. 141, 
49 Reprint 55. 


59. Stotesbury’s Collateral In- 
heritance Tax, 20 Pa.Co. 53. 
60. Heald v. Johnson, 216 N.W. 


772, 204 Iowa 1067. 

[a] Bequest to public charity.— 
Heald v. Johnson, 216 N.W. 772, 204 
Iowa 1067. 

61. In re Morgan, 149 N.Y.S. 1022, 
164 App.Div. 854 [rev 147 N.Y.S. 685, 
85 Misc. 682, 12 Mills 113, and aff 
109 N.B. 1084, 215 N.Y.S. 703]; In-re 
Coogan, 59 N.Y.S. 111, 27 Misc. 563 
[aff 61 N.Y.S. 1144, 45 App.Div. 628]. 

[a] Void judgment.—On applica- 
tion for refunder of inheritance tax 
after term at which it was assessed, 
only question is whether judgment 
of probate court was void, in absence 
of any review thereof. Executors of 
Long’s Estate v. State, 153 N.E. 225, 
21 OhioApp. 412. 

62. Welch v. Burrill, 111 N.E. 774, 
223 Mass. 87. 

Reciprocity see infra § 2706. 

63. In re Hearst’s Estate, 243 P. 
436, 198 Cal. 77. 

64. People ex rel. Metropolitan 
Trust Co. of City of New York v. 
Travis, 180 N.Y.S. 659, 191 App.Div. 
129; People ex rel. Ripley v. Wil- 
liam$, 127 N.Y.S. 749, 69 Mise. 402; In 
re Stephenson’s Hstate, 177 N.W. 579, 
171 Wis. 452. j 

[a] Abridgment of interest.—Tax 
L. art 10 § 230, amended by L. (1897) 
ce 284, providing that no deduction 
shall be made for any contingent en- 
cumbrance by which an interest might 
be abridged, but permitting refund in 
case of abridgment, and not Tax L. 
art 10 § 225, applicable only where 
there are errors in the original tax or- 
der, applies where there was an 
abridgment of an interest by exercise 
of power of appointment under a will. 
People ex rel. Metropolitan Trust Co. 
of City of New York v. Travis, 176 
N.Y.S. 765, 107 Mise. 877 [aff 180 
N.Y.S. 659, 191 App.Div. 129]. 

[b] Exercise of power of appoint- 
ment.—Where testator bequeathed his 
residuary estate to his executors, in 
trust to pay the income to his wife 
for life, one hundred thousand dollars 
of the residuum to be paid to such 
persons as his wife might’ elect, and 
transfer tax was fixed on residuary in- 
terests of the remaindermen on the 
theory that the widow would not ex- 
ercise the power, it is the duty of the 
comptroller, in view of Tax L. §§ 230, 
225, 241, to refund the excess tax with 
interest, the widow, now deceased, 
having exercised the power. People 
ex rel. Metropolitan Trust Co. of City 
of New York v. Travis, 180 N.Y.S. 659, 


succession was legally taxable in another state,°? 
where payments on aecount were misapplied,°* where 
the tax basis was changed by events subsequent to 
payment at a higher rate than eventually proved 
applicable,** and where the state was under a legis- 
latively recognized moral obligation to refund.®* 
Recovery has been denied where the tax was over- 
paid because of an error of judgment by the ap- 
praiser,*® where payment was made under a mis- 
take of law,°? and where the claim for refund was 
based on a’ mere irregularity in the form of the 


191 App.Div. 129 [aff 176 N.Y.S. 765, 
107 Mise. 377]. See In re Tilling- 
hast’s Estate, 157 N.Y.S. 379, 94 Misc. 
76, 16 Mills 282 [aff 170 N.Y.S. 1116 
(holding that, where transfer taxes 
were imposed on property over which 
a life tenant had power of appoint- 


ment as if it passed under the will,- 


and the life tenant died having exer- 
cised the power, the surrogate may, 


‘under Tax L. § 220, modify his or- 


der, but he cannot direct the state 
comptroller to refund any difference 
in taxes, and that statutes, providing 
for refund where property is exempt 
from taxation or where it is trans- 
ferred to persons taxable at a lower 
rate than that imposed by the order, 
have been held inapplicable to prop- 
erty transferred by the power of ap- 
pointment instead of under the orig- 
inal will). 

[ec] On defeat of contingent re- 
mainder.—Where a decedent’s estate 
is taxed as a whole under inheritance 
Tax Act (St. [1919] § 1087—1 et seq), 
although divided into term estates and 
remainders, after a contingent re- 
mainder is defeated and it passes to 
another remainderman, an adjustment 
pursuant to §§ 1087—15 (6), 1087—15 
(8) will be made. In re Stephenson’s 
Hstate, 177 N.W. 579, 171 Wis. 452. 

65. In re Heinemann’s Will, 230 N. 
W. 698, 201 Wis. 484. 

[a] Illustration.—Where statute 
relating to inheritance taxes was held 
unconstitutional by the United States 
supreme court, the legislature could 
recognize the moral obligation on the 
state’s part to repay tax previously 
collected, and properly provide by 
statute for refund, so that such stat- 
ute was valid and refunds due there- 
under. In re Heinemann’s Will, 230 
N.W, 698, 201 Wis. 484. 

66. Inheritance Tax Refunds, 13 
Pa.Dist.&Co. 106. 

67. Helser v. State, 97 A. 539, 128 
Md. 228; Matter of Von Post, 71 N.Y. 
S. 1039, 35 Misc. 367, 2 Mills 279. 

68. First Trust & Savings Bank of 


yPasadena v. Los Angeles County, 273 


P. 1066, 206 Cal. 240; Gregory v. 
Commonwealth, (Va.) 155 S.E. 640; 
Moore v. Commonwealth, (Va.) 155 
S.E. 635. 
_ [a] Assessing “solvent credits” 
instead of “beneficial interest.”—Ir- 
regularity in assessing solvent cred- 
its of estate instead of beneficial in- 
terest _was no ground for recovering 
taxes in equity. First Trust & Sav- 
ings Bank of Pasadena y. Los Ange- 
les County, 273 P. 1066, 206 Cal. 240. 
‘[b] Assessment by auditor of 
public accounts instead of by court 
and clerk, as had been the practice 
theretofore, did not give the right to 
refund even if the auditor may have 


had no authority to make the particu- 


lar assessment in question, since, to 
be entitled to a refund of inheritance 
taxes on the basis of illegality, the 
refund claimant must show not mere- 
ly some irregularity in the assess- 
ment but an invalidity in the tax 
making its exaction illegal. Moore 
v. Commonwealth, (Va.) 155 S.B. 635. 
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- §§ 2705-2710] 


Validity of statute providing for refund. A stat- 
ute providing for the refund of. inheritance taxes 
unlawfully collected under an unconstitutional tax 
law is not unconstitutional as invading the judicial 
power of the state simply because the inheritance tax 
was initially determined by a court;*? nor is it un- 
constitutional because it compels the various coun- 
ties of the state to return the portion of the pro- 
ceeds of the invalid tax which they severally re- 
tained.7° 

Refund based on subsequently proved debts. Un- 
der statutory provisions permitting an order of re- 
funder where it has been ascertained that “debts” 
have been proved against the estate after determi- 
nation of an inheritance tax, a refund will be al- 
lowed where such a debt is established.71_ The dif- 
ference between the actual cost of administration 
and lesser estimated costs constitutes a “debt” serv- 
ing as a proper basis for refund,’? although the 
difference between the appraised value of realty and 
a lesser actual sales price is not such a debt.73 

[§ 2706] 2. Reciprocity.‘ In the absence of an 
enabling act, taxes on nonresident estates may not 
be refunded despite the existence of reciprocity stat- 
utes.7® 

[§ 2707] 3. Previous Payment into State Treas- 
ury. Although previously paid into the state treas- 
ury, inheritance taxes may nevertheless be subject to 
refund.*® 

[§ 2708] 4. Recovery of Voluntary Payments. 
Recovery of tax payments made voluntarily has been 

69. In re Heinemann’s Will, 230 N.| Md. 228; 
W. 698, 201 Wis. 484. 

70. In re Heinemann’s Will, supra. 

71. In re Estate of Atley, 26 Ohio 
N.P.N.S. 362. 

[a] Items allowed tenant have 
been held to fall within classification 
of “debts.” In re Estate of Atley, 26 
OhioN.P.N.S. 362, 364. 

72. In re Estate of Atley, supra. 


73. In re Estate of Atley, supra. 
74. Succession legally taxable in 


367, 2 Mills 279; 
App. 412; 


49. Sict: 
554]; 
Wis. 242. 

[a] 
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244 N.Y.S. 640, 187 Misc. 844; 
of Von Post, 71 N.Y.S. 1039, 35 Misc. 
Executors of Long’s 
Estate v. State, 153 N.E. 225, 21 Ohio 
Beck v. Milwaukee County, 
219 N.W. 205, 196 Wis. 259 [cert den 
34, 278 U.S. 
Beck v. State, 219 N.W. 197, 196 


Illustrations.—(1) Voluntary 
payment of inheritance tax without 
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denied,*’ except where there was specific statutory 
authority for the refunding of taxes irrespective of 
the voluntary character of the payment.7® 

[§ 2709] 5. Amount of Refund—a. Principal. A 
statute authorizing a refund of the difference be- 
tween the tax payable under one act and the lesser 
amount payable under a later act will not be con- 
strued as warranting a refund of the whole tax 
paid, even though the first act was unconstitution- 
al? 

[§ 2710] b. Interest. Where a tax refund stat- 
ute is silent as to interest, the right to interest has 
been both affirmed’® and denied. 

Deposits. Under statutes providing for interest 
on refunds of temporary payments of taxes to pro- 
vide for payment at the highest contingent rate, on 
a refund interest. should be allowed on the amount 
in excess of the minimum rate applicable,’? or if 
no tax is ultimately found due on the whole sum 
deposited.*? Failure of the state to earn interest on 
tax deposits will not preclude recovery of interest 
by the estate,** unless the circumstances were such 
that the failure to earn interest was without fault 
of the state, in which case interest will be denied.®® 
Interest will be denied on a refund of an amount 
voluntarily: paid in advance of determination of the 
tax to secure a statutory discount.*® 

Statute providing for refund without interest of 
transfer tax erroneously paid has been held inap- 
plicable to a refund of the difference between the 
highest and lowest rates of tax under other statutes 


In re Burroughs’ Estate, | 520, 226 App.Div. 395]. 
Matter 80. In re O’Berry, 72 N.E. 109, 179 
N.Y. 285; People ex rel. Metropoli- 


tan Trust Co. of City of New York 
v. Pravis, 176 N.Y.S. 765, 107 Mise. 
eee 180 N.Y.S. 659, 191 App.Div. 

81. Wieting v. Morrow, 132 N.W. 
198, 151 Iowa 590; Coleman vy. Ream- 
er’s -Hx’r,,136 )SawW.(2@) 2255 230) Keys 
603; Kaemmerling v. State, 128 A. 6, 
81 N.H. 405; Schlesinger v. State, 218 


639, 73 L.Ed. 


another state see supra § 2705 text 
and note 62. 

75. Commonwealth v. Farmers’ 
Loan & Trust Co., 151 A. 692, 301 Pa. 
114 [on rearg, withholding final de- 
cision 147 A. 71, 297 Pa. 335]. 

[a] Actual reciprocity applicable 
to inheritance taxes is that for which 
the statutes of both states attempt 

* to provide, not an unenforceable right 
to reciprocity. Commonwealth | v. 
Farmers’ Loan & Trust Co\, 151 A. 
692, 301 Pa. 114 [on rearg, withhold- 
ing final decision 147 A. 71, 297 Pa. 

oode 

: EG In re De Cordova’s Estate, 192 
N.Y.S. 11, 199 App.Div. 492; Common- 
wealth v. Huntington, 138 S.E. 650, 
148 Va. 97. 

[a] Illustrations.—(1) A _ statute 
providing for the same procedure for 
refund of taxes already paid into the 
treasury as is provided by other stat- 
utes for the correction of erroneous 
assessment of inheritance taxes has 
been construed as granting the sub- 
stantive right to recover inheritance 
taxes erroneously collected and al- 
ready paid into the treasury. Com- 
monwealth v. Huntington, 138 S.E. 
650, 148 Va. 97. (2) Where maximum 
transfer tax has been paid to the 
comptroller under protest, if he has 
transferred it to the state treasurer, 
the difference between the minimum 
and the maximum tax is nevertheless 
subject to refund under Tax L. § 241, 
providing for deposit of securities 
for such difference as amended by L. 
(1921) c 476 § 21. In re De Cordova’s 
Estate, 192 N.Y.S. 11, 199 App.Div. 


492. 
77. Helser v. State, 97 A. 539, 128 
Z (61 C. J.—110] 


protest or objection cannot be recov- 
ered back, even though it was illegal- 
ly assessed. Executors of Long’s Es- 
tate v. State, 153 N.E. 225, 21 Ohio 
App. 412. (2) Executor voluntarily 
paying estimated transfer tax before 
transfer tax proceeding could not re- 
cover the amount by which tax pay- 
ment exceeded tax payable on benefi- 
cial interest passing from _ estate 
(Tax ‘Ti. °-$§' 223; 225). In ‘re Bur- 
roughs’ Hstate, 244 N.Y.S. 640, 137 
Misc. 844. (3) Where the whole tax 
on a bequest of income is paid at 
once instead of in installments as 
permitted by statute, the executors, 
on death of the legatee when only one 
installment would have been paid, 
cannot recover back the amount of 
the further installments. Bethune vy. 
Rex, 26 Ont.L, 117, 21 Ont.W.R. 559. 

[b] Fact that tax still in hands of 
register of wills does not change the 
rule that recovery of a voluntary pay- 
ment will be denied, the payment to 
the register being in effect one to the 


state. Helser v. State, 97 A. 539, 128 
Md. 228. 
[ec] Payment not involuntary be- 


cause made under protest to avoid 
penalty.—Beck v. State, 219 N.W. 205, 
196 Wis. 259. 

Taxes paid under mistake of law 
see supra § 2705. 

78. Commonwealth v. Huntington, 
138 S.E. 650, 148 Va. 97. 

[a] Refund authorized if made 
within time limited by statute.— 
Schlesinger v. State, 218 N.W. 440, 
195 Wis. 366, 57 A.L.R. 352. 

79. Smith v. Loughman, 229 N.Y. 
S. 516, 182 Misc. 527 [aff 235 N.Y.S. 


N.W. 440, 195 Wis. 366, 57 A.L.R. 352. 
But see McMurtry vi! State, 151 <A. 
252, 111 Conn. 594 (where interest 
was allowed when tax refunded be- 
cause collected under unconstitution- 
al statute). 

[a] Stipulation, whereby plaintiff 
protected her right to sue for refund 
without prejudice because of pay- 
ment of the amount demanded, did 
not give the right to interest where 
silent as to interest; and, even if it 
had provided for interest, the author- 
ity of officers representing the state 
to stipulate for interest would have 
been open to question. Wieting v. 
Morrow, 132 N.W. 198, 151 Iowa 590. 

[b] Rule applied.—State is not li- 
able to pay interest on inheritance 
taxes illegally collected in the ab- 
sence cf statute imposing liability 
for interest. Schlesinger v. State, 218 
N.W. 440, 195 Wis. 366, 57 A.L.R. 352. 

82. In re Bryan’s Estate, 218 N.Y. 
S. 551, 218 App.Div. 436. 

83. In re Bryan’s Estate, supra. 

84 In re McAlister’s Estate, 222 
N.Y.S) 529, 130 Misc. 88. 

[a] Dlustration.—Estate was en- 
titled to interest on transfer tax de- 
posit on contingent remainders, not- 
withstanding failure to deposit in in- 
terest account and subsequent sub- 
stitution of securities for cash (Tax 
L. §§ 228, 241). In re McAlister’s 
Estate, 222 N.Y.S. 529, 1380 Mise. 88. 

85. Dick v. Murphy, 156 N.E. 625, 
245 N.Y. 88. 

86. Socolow v. Murphy, 219 N.Y.S. 
78, 219 App.Div. 184 [mod 217 N.Y.S. 
210, 127 Misc. 659]. 
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providing for interest on temporary payments.** 

Period for which interest allowed: Where interest 
is allowed on inheritance tax refunds, it should or- 
dinarily be computed from the time of payment of 
the tax,®* or from the date when the money would 
have begun to earn interest if deposited as required 
by statute,®® to the date of repayment or due tender 
thereof. 

[§ 2711] 6. Who May or Should Make Refund— 
a. State or County. Where transfer or inheritance 
taxes have been collected under an illegal statute 
and retained by the county, the duty to refund them 
rests on the county,®® and not on the state.°? Un- 
der statutes authorizing the state treasurer to re- 
fund inheritance taxes on satisfactory proof to him 
by the county treasurer that some were paid errone- 
ously, the county treasurer lacks power to make 
such refunds himself.®? 

[§ 2712] b. Refund by Estate or Executor. One 
paying a tax through a mistake of law has been 
held entitled to reimbursement out of the estate.®? 

Reimbursement by executor. An executor mak- 
ing voluntary payments in excess of the amount of 
taxes due is obligated to reimburse the estate for 
any loss.®* 

[§ 2713] 7. Limitations. Application for refund 
of an inheritance tax must be made within the time 
limited by statute,®® and, where the claim or suit 
for refund is not made nor begun within the time 
so limited, the right to a refund is barred.°® Stat- 
utes providing that claims for refund shall be made 


87. Dick v. Murphy, 219 N.Y.S. 259, 
219 App.Div. 141 [rev 217 N.Y.S. 583, 
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tingent interests at the highest rate 
payable in any of the contingencies 
specified, and requiring refund if it 


[$§ 9710-2715 


within a specified period are in the nature of stat- 
utes of limitation.®7 / 

Time begins to run-from the date on which claim- 
ants became entitled to a refund.®® 

[§ 2714] 8. Remedies®*—a. In General. In the 
absence of expression of legislative intent to such 
effect, a statutory remedy for recovery of inherit- 
ance tax refunds will not be construed as exclusive 
of common-law remedies.1 Where, however, it ap- 
pears from the entire act that a statutory remedy 
was designed to be exclusive, no other remedy is 
available to ‘elaimant.? 

Action for conversion will not le to recover an 
inheritance tax refund where a refund has been du- 
ly tendered and refused.® 

Statutes regulating procedure for refund of taxes 
generally have been held inapplicable to refund of 
inheritance taxes provided for by inheritance tax 
statutes.* 

Surrogate’s court has been held without juris- 


diction to order a refund,® although it has been held — 


empowered to order the county treasurer to refund 
an inheritance tax payment not yet turned over to 
the state treasurer.°® 

What law governs. Procedure for recovery of an 
inheritance tax is governed by the law in force when 
refund is sought,’ and not by that in force at the 
testator’s death.® ; 

[§ 2715] b. Evidence. One claiming a refund has 
the burden of proving the ground alleged as a basis 


is found in subd 4. In re Brown’s 
Estate, supra. (3) The term, “said 
taxes” in Inheritance Tax Acts of 


128 Misc. 4, and aff 156 N.E. 625, 245 
N.Y. 88]. . 

88. McMurtry v. State, 151 A. 252, 
111 Conn. 594. 

89. In re McAlister’s Hstate, 222 


N.Y.S. 529, 130 Misc. 88. 


90. Schlesinger v. State, 218 N.W. 
440, 195 Wis. 366, 57 A.LAR. 352. 

91. Schlesinger v. State, supra. 

92. Peo. v. Griffith, 92 N.E. 313, 
245- 11,532. I 

[a] Court order directing county 
treasurer to refund held erroneous.— 
Peo. v. Griffith, 92 N.E. 313, 245 Il. 
532. 

93. In re Wilcox’s Estate, 118 N. 
Y.-S. 254. 

[a] Illustration.—Where a life 
tenant through mistake of law paid 


a portion of the transfer tax claimed 


to be chargeable to her, she was en- 
titled to repayment, with interest, 
being subrogated to the rights of the 
state. In re Wilcox’s Hstate, 118 N. 
Y.S. 254. 

94. In re Burroughs’ Estate, 244 
N.Y.S. 640, 137 Misc. 844. 

95. In re Collateral Inheritance 
Tax, 19 Pa.Dist. 1081; Stotesbury’s 
Collateral Inheritance Tax, 20 Pa.Co. 
53. 

{a] Bwo years from time of pay- 
ment.—Stotesbury’s Collateral In- 
heritance Tax, 20 Pa.Co. 53. 

96. In re Kinsella’s Hstate, 239 S. 
W. 818, 293 Mo. 545; In re Hoople, 
72 N.B. 229, 179 N.Y. 308; Matter of 
Mather, 90 App.Div. 382, 85 N.Y.S. 
657 [aff 71 N.H. 1134, 179 N.Y. 526]; 
In re Muir’s Estate, 248 N.Y.S. 143, 
139 Misc. 434; Matter of Willets, 51 
Misc. 176, 100 N.Y.S. 850, 5 Mills 451 
[aff 119 App.Div. 119, 104 N.Y.S. 1150 
(aff 83 No. 1134," 190° NYS 527) 7; 
Matter of Sherar, 25 Misc. 138, 54 N. 
Y.S. 930, 2 Gibb.Surr. 578. 

97. Kinsella’s Estate, 239 S.W. 818, 
293 Mo. 545. 

98. Kinsella’s Estate, supra. 

[a] Contingent beneficiaries.—Un- 
der L. (1917) p 124 § 25, providing for 
immediate payment of the tax on con- 


later appears that the tax was exces- 
sive, such refund to be payable in the 
manner provided by § 12, which sec- 
tion related to erroneous payment of 
the tax and permitted a refund if ap- 
plication therefor was made within 
two years from the date of payment, 
the contingent beneficiaries have two 
years to apply for refund after they 
become entitled thereto by the hap- 
pening of the contingency showing 
that the rate was excessive. In re 
Kinsella’s Hstate, 239 S.W. 818, 293 
Mo. 545. 

99. Mandamus to compel refund 
of taxes see Mandamus § 436. 

1. Schlesinger v. State, 223 N.W. 
856, 198 Wis. 381. 

2. Schlesinger v. State, supra. 

[a] In California (1) an applica- 
tion for refund of inheritance tax, al- 
leging that order fixing tax was erro- 
neous and illegal, and that payment 
of taxes was illegally exacted, to- 
gether with prayer for order requir- 
ing refund and “for such other re- 
lief as court may deem proper in the 
premises’”’ constitutes an attack on 
validity of original order calling for 
an adjudication of the amount of tax 
fixed therein rather than an applica- 
tion for refund of the amount “er- 
roneously paid,’ thus bringing the 
case exclusively within Inheritance 
Tax Acts of 1917 and 1921 § 11 subd 
38 instead of § 11 subd 4. In re 
Brown's Estate, 236 P. 144, 196 Cal. 
114. (2) Where any attack is made 
on an original order fixing inherit- 
ance tax, the complaining party must 
pursue either of alternative remedies 
specified in Inheritance Tax Acts of 
1917 and 1921 § 11 subd 8, for the 
modification or reversal of such or- 
der, within the time specified for ei- 
ther remedy, but, where the order is 
not questioned and it is merely 
sought to recover an amount errone- 
ously paid, arising from error or in- 
advertence in paying under the orig- 
inal order fixing the tax, the remedy 


1917 and 1921 § 11 subd 4, providing 


for recovery of tax erroneously paid, — 


does not refer to excessive tax men- 
tioned in § 11 subd 3, but to inherit- 
ance tax in general as provided for 
in § 2. In re Brown’s Estate, supra. 
(4) One seeking refund of inherit- 
ance tax, alleged to have been errone- 
ously paid, has not the alternative 
remedy of either applying for modifi- 
cation or reversal of order fixing tax, 
under Inheritance Tax Acts 1917 and 
1921 § 11 subd 38, or applying for 
amount erroneously paid, directly un- 
der § 11 subd 4, but in view of § 18, te 
be entitled to refund, the original or- 
der alleged to be erroneous must be 
modified or reversed, either by the su- 


perior court having jurisdiction or on ° 


appeal, and § 11 subd 4, is not within 
exceptions contemplated by § 18. In 
re Brown’s Estate, supra. 

3. Schlesinger v. Milwaukee Coun- 
ty, Wis., 42 F.(2d) 21 [cert den 51 S. 
Ct. 85, 282 U.S. 882, 75 L.Ed. 778]. 

4. In re Woolsey’s Estate, 202 N. 
W. 630, 113 Neb. 218. 

5. In re Shepard’s Estate, 232 N.Y. 
S. 70, 225 App.Div. 782; Matter of 
Hamilton, 41 Misc. 268, 84 N.Y.S. 44, 
4 Mills 20. Compare In re Redmond’s 
Estate, 179 N.Y.S. 307, 190 App.Div. 
180 (holding that, where the surro- 
gate, acting under Code Civ. Proc. § 
2490 subd 6, has modified an order 


imposing a transfer tax on the estate 


of a decedent, so as to eliminate cer-. 


tain remainders after the contingency 
of an intestacy on which the tax was 
based had passed, an order for the 
refund of the tax as against the state 
comptroller could properly be made 
by the surrogate within two years, 
ween He: asap eee : 
. atter o ark, 8 Mise. 550, 
N.Y.S. 1081, 1 Gibb.Surr. 86. ee 


. 7% Matter of Coogan, 27 Misc. 563, 


59 N.Y.S. 111 [aff 61 N.Y.S. 1144, 45 
ae ray 628 (aff 57 N.E. 1107, 162 N. 


8. Matter of Coogan, supra. |. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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9 Gregory v. Commonwealth, 18. 
- (Va.) 155 S.E. 640; Moore v. Com-| Md. 22 
monwealth, (Va.) 155 S.E. 635. 19. 


§§ 2715-2717] 


. for reecovery.® 


_ [§ 2716] c. Judgment or Order. A judgment fix- 
ing the amount of the tax may not be nullified by 
state administrative officers,!® but stands until mod- 
ified or reversed on appeal.!! On the other hand it 
has been held that an order of the county court fixing 
the amount of tax and assessing the same against 
the estate is not so far a judgment as to render it 
free from collateral attack by action for refund.'2 
Orders conforming substantially with statutory re- 
quirements as to form are sufficient.1® 

[§ 2717] U. Custody and Disposition of Taxes. 
Under the provisions of the constitutions of some 
states, not less than one half of the amount of an 
inheritance tax must be returned to the city, vil- 
lage, or township in which the inheritance tax orig- 
inates.1* Under such a provision the tax, where 
based on a transfer of realty, is regarded as origi- 
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nating where the land is located.15 Where the stat- 
ute requires that the inheritance tax shall be paid 
to the sheriff or collector of the proper county for 
the general use of the commonwealth, the amount 
collected should be apportioned to the common school 
fund and to the other objects and purposes provided 
for in statutes relating to the apportionment of ad 
valorem taxes and in the same ratio.1¢ Where the 
statute so provides, fees and expenses of appraise- 
ment are to be drawn when ordered paid from the 
inheritance tax fund in the hands of the treasurer, 
and for this reason a contest as to such fees is be- 
tween the state and the inheritance tax appraiser 
and not between the state and anyone interested 
in the estate of decedent.1’ Inheritance taxes paid 
to a register of wills have been held to be in his 
custody for the state,® so as to preclude his return 
thereof to representatives of a decedent’s estate.?® 


*TAXATION MANAGEMENT ACT. The name 
given to an Australian finance or tax statute passed 
by the parliament of New South Wales. 

TAXATION OF COSTS.? In practice, the proc- 
ess of ascertaining and charging up the amount of 
costs in an action to which a party is legally entitled, 
or which are legally chargeable.* In English prac- 
tice, the process of examining the items in an attor- 
ney’s bill of costs and making the proper deductions, 
if any.* 

TAX BILL.® 

TAX BOOK® 

TAX CERTIFICATE.* 

TAX COLLECTOR.® 

TAX DEED.® 

TAX DISTRICT.!° 

TAXED CART." 


10. State v. Levitan, 222 N.W. 805, Ls 


Helser v. State, 97 A. 539, 128 
8. 


Helser vy. State, supra. 
Act (N. S. W. parliament) 1926, 


TAX EXECUTION.?!2 

TAX EXEMPTION.?*? 

TAX FERRET. A term applied to a person en- 
gaged in the business of searching for property omit- 
ted trom taxation.1* 

TAX FORFEITURE.'5 

TAXI.1° 

TAXICAB.1" 

TAXIMETER.'® Designation of the fare indi- 
eator and time and distance register which is af- 
fixed to a motor cab or horse-drawn vehicle for the 
purpose of automatically determining the charge for 
which the passenger becomes liable.?® 

TAXING DISTRICT.?° 

TAXING-MASTER. At common law, an officer 
of the court by whom the costs in an action were 
taxed.?? 

540, 16 L.R.A.N.S. 476 [quot Simpson 
v. Silver Bow County, 285 P. 195, 198, 


87 Mont. 83 (but disagreeing with the 
conclusion because of particular safe- 


197 Wis. 549. 

[a] Statement of judge showing 
computation erroneous is insufficient 
to warrant the state treasurer in mak- 
ing a refund, the judgment of the 
county court determining the amount 
of the tax remaining in full force and 
effect until modified or reversed on 
appeal in the customary way. State 
vy. Levitan, 222 N.W. 805, 197 Wis. 549. 

11. State v. Levitan, supra. 

12. Beals v. State, 121 N.W. 347, 
139 Wis. 544. ; 

[a] Tllustration.—The acts of the 
county court in fixing the amount of 
the inheritance tax imposed by L. 
(1903) p 65 c 44, as amended by p 
403 c 249, and assessing the same, 
are but steps in the enforcement of 
law rather than judgments in judi- 
eial controversies, although the court 
acts on these matters in a judicial 
manner, and one aggrieved by its or- 
ders is not required to appeal, but 
may sue under St. (1898) § 3200, to 
recover the tax paid. Beals v. State, 
121 N.W. 347, 139 Wis. 544. 

13. Commonwealth v. Huntington, 
138 S.E. 650, 148 Va. 97: te 

14. See constitutional provisions. 

15. Village of Belle Center v. 
Board of Trustees of Roundhead, Tp., 
122 N.E. 41, 99 OhioSt. 150; State v. 
Faulkner, 17 OhioN.P.N.S. 299. 

16. ial Greene, 216 S.W. 

05, 185 Ky. 5 
17. State v. Smith, 127 N.E. 545, 
190 Ind. 690. 

Expenses of appraisal see supra § 

2660. 


No. 23 [cit Fairfax v. New South 
Wales, 39 Austr.C.L.R. 139, 147 (con- 
struing the act and holding invalid 
certain portions of it)]. 

2. See Costs §§ 424-463. 

As subject of mandamus see Man- 
damus § 160. 

ee bilaek ia eR): 

4 Black L. D. 

5. See Taxation § 1311. 

6 See Taxation §§ 864-919. 

7. See Taxation §§ 1488, 1651. 

8. See Taxation § 1293 et seq. 

9. See Taxation § 1864. 

10. See Taxation § 619. 

ll. See Cart 10 C. J. p 1243 note 37 


12. See Taxation § 1580. 

13. See Taxation § 382. 

14. Stevens v. Henry County, 75 N. 
B. 1024, 218 Ill. 468, 478, 4 L.R.A.N.S, 
339, 4 Ann.Cas. 136 [cit Simpson v. 
Silver Bow County, 285 P. 195, 198, 87 
Mont. 83]. See State v. Fry, 95 P. 
392, 394, 77 Kan. 540, 16 L.R.A.NS. 


476. 

[a] Employment of such persons 
condemned.—(1) ‘The tax ferret, 
coming upon the scene with a con- 
tract for fat commissions, acquaints 
himself with the evasions that have 
occurred in past years, and by threats 
of public exposure and even criminal 
prosecution, in short by all methods 
known to the blackmailer, forces from 
the citizens a statement of property 
to be taxed and even a payment of 
money for past delinquencies far be- 
yond the requirements of the law.” 
State v. Fry, 95 P. 392, 394, 77 Kan. 


eo ee eemmeen 


guards adopted in the case at bar)]. 
(2) In reversing a judgment on the 
contract of a person so employed the 
court said: “The statute having des- 
ignated the proper officers for the 
discharge of this duty and having 
charged them therewith and provided 
for the compensation they shall re- 
ceive, we do not think the county, in 
the absence of any specific grant, had 
power to enter into the contract.’ 
Stevens v. Henry County, 75 N.E. 
1024, 218 Ill. 468, 478, 4 L.R.A.N.S. 
339, 4 Ann.Cas. 136. 

15. See Taxation § 2165 et seq. 

16. See Motor Vehicles § 10 text 
and notes 61-63. 

[a] “Taxi business” has been de- 
scribed as “the business of carrying 
passengers for hire.” Dion v. Dra- 
ate 150 N.H. 14, 15, 254 Mass. 186, 
187. 


17. See Motor Vehicles § 10. 

18. “Taximeter cab’ see Motor 
Vehicles § 10 text and notes 60-63. 

19. Lynch v. Robert P. Murphy 
Hotel Co., 112 N.Y.S. 915, 917. 

fa] “In common use in the city 
of New York and elsewhere.” Lynch 
v. Robert P. Murphy Hotel Co., 112 
INGA se OO oe tis 

20. See Taxation § 619. See also 
Municipal Corporations §§ 2933— 
2976% (assessment or taxing dis- 
tricts in connection with public im- 
provements). 

21. Hersey v. Hutchins, 52 A. 862, 
71 N.H. 458, 459. See also Costs § 
426. 


*By CARLOS M. SANDOVAL (Taxation Management Act—Telegram inclusive). 
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TAXING POWER.”* 

TAX JUDGMENT SALE.”* 
TAX LAW.*# 


foreing it.?® 


TAX LEGISLATION.*° 


enforcing it.?7 
TAX LEVY. zs 
TAX LIEN.29 
TAX LIST.?*° 


TAX PAID SPIRIT STAMPS.*! 
name for certain revenue stamps which are said to 
be nothing more ‘than receipts authorized to be issued 


A legislative enactment which de- 
fines the measure of every man’s duty in support of 
the public burdens, and provides the means of en- 


The making of laws 
that are to furnish the measure of every man’s duty 
in support of the public burdens, and the means of 


TAXING POWER—TAXPAYER 


on distilled spirits.3? 


TAXPAYER.** 
tions of a taxpayer are:°4 A person chargeable with 
a tax,*° or who owning property in the state,°° or 
within the territory,** is subject to taxation; vs one 


The generally accepted defini- 


from whom government demands a pecuniary con- 


tribution toward its support;®® one who is liable for 
the payment of taxes;*°? one who is required to pay 
taxes;#! one who is subject to and liable for a tax;*? 


one who owns property, within a town or municipal- 
ity, subject: to taxation;*? one who pays a tax;** 
also one who pays any tax or taxes,*® or regularly 


pays taxes.*® 
The technical 


by the government to indicate the payment of taxes 


22. See Taxation § 7. 

23. See Taxation § 1514. 

24. See Tax Legislation post. 

25. State v. Rowe, 188 N.W. 107, 


108 Neb. 232, 237. See also Law § 23 
(similarly defining Revenue Laws), 
; Not a contract or debt see Taxation 

4. 
26. See Tax Law ante. 

“Legislation” 36 C.J. p 986. 

27. Philadelphia Assoc. v. Wood, 
39 Pa.’ %3, 82% 

[a] Held not tax legislation.—Im- 
posing on agents of foreign insurance 
companies the duty of paying two per 
cent on premiums received ‘by them 
to an association for the relief of dis- 
abled firemen is not, either in form or 
substance, tax legislation, but is a 
mere requisition that one class of men 
shall pay their money to another 
class, and is not legislation at all. 
tithe Se a Assoc, v. Wood, 39 Pa. 


73, 8 
28. See Taxation § 673. 
29. See Taxation § 1155 et seq. 
30. See Taxation §§ 693, 763, 864. 
31. See also Internal Revenue § 
es 


Harkins v. Williard, 146 F. 
107 “"7 CHC RAC Ao. 

[a] As giving no right of action 
against government.—They ‘can only 
be issued to the distiller and are 
therefore without value, except for 
the purpose for which the same are 
issued, and that purpose can be as- 
eertained by an inspection of the 
stamps. Under these circumstances, 
such stamps do not constitute the 
basis for an action against the gov- 
ernment in the hands of one to whom 
they were not issued, and who does 
not sustain the relation of a distiller 
to the government.’”’ Harkins v. Wil- 
liard, 146 F. 703, 707, 77 C.C.A. 129. 

83. Being taxpayer as qualifica- 
tion for: 
engud jury service see Grand Juries 

ale 


703, 


Holding office see Municipal Corpora- 
tions § 1025; Officers § 42; Schools 
and School Districts § 165 text and 
notes 44-49 (as school director or 
other local school officer). 

Jury service see Juries § 192. 

Petitioning for creation or alteration 
of school district see Schools and 
oe Districts § 66 text and notes 

Voting see Counties §§ 61, 85 (on lo- 
cation or removal of county seat), § 
331 (at county bond election); Elec- 
tions §§ 37-41 (at general election); 
Highways § 324 (at road district 
election for improving roads); Mu- 
nicipal Corporations § 4179 note 66 
[a] (at municipal bond issue elec- 
tion); Schools and School Districts 
§ 168 (for school officers), § 234 (at 
district meeting), § 716 (at school 
bond election), § 763 (at school tax 
election). 

Rights and remedies of taxpayers 
see Counties §§ 353-360 (against 


county); Municipal Corporations §§ 
4550-4637 (against municipality) ; 
Schools and School Districts §§ 895— 
920 (in connection with school mat- 


ters); Taxation § 1414 et seq. 
(against wrongful enforcement of 
tax). 

34 Leventhal v. Gillmore, 206 N. 


Y¥.S.-121, 123,°123 Misc..708, 706. 

35... Black L. D. [quot Castilo v. 
State Highway Commission of Mis- 
souri, 279 S.W. 673, 675, 312 Mo. 244, 
262 (quot Baugh v. Little, 282 P. 459, 
462, 140 Okl. 206); Leventhal v. Gill- 
ore 206. N.Y.S. 121, 123 Misc.- 7038, 
706]. 

“Tax? see Taxation § 1. 

36. State v. Fasse, (Mo.App.) 71 
S.W. 745 [quot Pocatello v. Murray, 
130 P. 388, 23 Idaho 447, 459, Ann.Cas. 
1914C 1050; Castilo v. State Highway 
Commission of Missouri, 279 S.W. 
673, 312 Mo. 244, 262 (quot Baugh v. 
Little, 282 P. 459, 462, 140 Okl. 206); 
State ex inf Barrett ex rel Newman 
v. Clements, 264 S.W. 984, 986, 305 
Mo. 297, 303 (where it is said “such 
definition appears to be a very satis- 
factory one’); -Lasityr v. Olympia, 
112 P. 752,'754, 61-Wash. 651). 

[a] Similar definition.—A taxpay- 
er,,as the term is generally used, is 
“one who owns property within the 
state or taxing district and who pays 
or is subject to and liable for a tax.” 
1 Cooley Taxation (4th ed) § 17 [quot 
Leventhal v. Gillmore, 206 N.Y.S. 121, 
123 Mise. 703, 707]. 

[b] Need not be realty.—‘‘A tax- 
payer may be paying taxes on per- 
sonal property alone.’ Warren v. 
Chouteau County, 265 P. 676, 680, 82 
Mont. 115. 

[c] Not necessarily owner in sev- 
eralty.—Pocatello v. Murray, 130 P. 
383, 23 Idaho 447, Ann.Cas.1914C 1050. 

{d] Not necessarily in particular 
district.— Where it was insisted that 
the requirement that a school 
rector must be a resident taxpayer of 
the district, meant that he must have 
paid taxes for school purposes within 
the district, the court rejected this 
contention; and, after giving the text 
definition of taxpayer, added: ‘‘He is 
eligible to the office of school director, 
whether he had in fact paid a tax 
within such school district or not.” 
State v. Fasse, (Mo.App.) 71 S.W. 
745. See also Schools and School 
Districts § 165 text and notes 44-49, 

37. Matter of Kersburg, 166 N.Y.S. 
900, 101 Mise. 241, 248 [aff 166 N.Y.S. 
1100, 179 App.Div. 959, and quot 
Leventhal v. Gillmore, 206 N.Y¥:Ss 121, 
123 Mise. 703, 707]. 

38. See cases supra notes 35-37. 

39. Black L. D. [quot Leventhal vy. 
Gillmore, 206 N.Y.S. 121, 123 Misc. 
703, 706]. 

40. Standard D. [quot Leventhal v. 


di-: 


The term has been ’ specifically de- 
fined in particular statutes.47 
ployed in a particular case may*® or may not*® im- 
ply an actual payment of taxes. 


The term as em- 


The word has been 


Y.S. 1100, 179 App.Div. 959)]. See 
State v. Menengali, 270 S.W. 101, 307 
Mo. 447, 454. 

[a] Similar definition.—“‘One ... 
who is liable for the payment of any 
tax.” New Standard D. [quot State 
on inf. Bellamy ex rel Harris v. Men- 
engali, 270 S.W. 101, 103, 307 Mo. 447, 


454]. 

41. Belmont _v. Gulfport, (Fla.) 
122 So. 10. 

421. Pocatello, v. Murray, 130 


383, 23 Idaho 447, 459, Ann.Cas. 9146 
1050 [quot State’ v. Moulton, 189 P. 
59, 61, 57 Mont. 414 (quot Leventhal vy, 


Gillmore, 206 N.Y.S. 121, 123 Mise. 
703, 707)]. 
43. Pocatello v. Murray, 130, P. 


383, 23 Idaho 447, 459, Ann.Cas.1914C 
1050; State v. Moulton, 189 P. 59, 61, 
57 Mont. 414; Leventhal y. Gillmore, 
206 N.Y.S. 121, 123. Mise, :,703,. 707; 
Kempen v. Bruns, (Tex.Civ.App.) 195 
S.W. 643, 644. 

44. Pocatello. v. Murray, 
383, 23 Idaho 447, 459, Ann.Cas.1914C 
1050; State v. Moulton, 189 P. 59, 61, 
57 Mont. 414; Leventhal v. Gillmore, 
206 N.Y.S. 121, 123 Mise. 703, 707. 

45. White v. Hopkins, 51 F.(2d) 
159, 163; Belmont v. Gulfport, (Fla.) 
122 So. 10; City of Pocatello v. Mur- 


ray, 130 P. 383, 387, 23 Idaho 447, 459,- 


Ann.Cas.1914C 1050; State v. Menen- 
gali, 270 S.W. 101, 307 Mo. 447, 454; 
State v. Moulton, 189 P. 59, 61, 57 
Mont. 414; Thompson v. Newton, 21 
N.H. 595, 599; Simmons v. Borough 
of Wenonah, (N.J.Sup.) 143 A. 73; 
Leventhal v. Gillmore, 206 N.Y.S. 121, 
123 Mise. 7038, 706; Matter of Kers- 
burg, 166 N.Y.S. 900, 101 Mise. 241, 
243 [aff 166 N.Y.S. 1100, 179 App.App. 
959]; Kempen v. Bruns, (Tex.Civ. 
App.) 195 S.W. 6438, 644 [quot or cit 
New Standard D.; Standard D.; 
Webster D.; Webster New Int. D.]. 

[a] ‘Town taxes.—Thompson  v. 

Newton, 21 N.H. 595, 599 (where “‘tax- 
” are so described). 
State v. Fasse, (Mo.App.) 71 
S.W. 745 [quot Pocatello v. Murray, 
130 P. 383, 28 Idaho 447, 459, Ann.Cas. 
1914C 1050; Castilo v. State High- 
way Commission of Missouri, 279 S. 
W. 673, 312 Mo. 244, 262 (quot Baugh 
Vv. Little, 282 -P. 459, 462, 140 Ok1. 
206); State v. Clements, 264 S.W. 984, 
305 Mo. 297; Lasityr v. Olympia, 112 
Peet 2.o 754. "61 Wash. 651]. 

47. See ‘statutory provisions. See 
also Internal Revenue §§ 49-95; Tax-. 
ation §§ 123-125. 

48. Thompson v. Newtown, 21 N. 
H. 595, 599 (where, construing stat- 
ute authorizing disposition of sur- 
plus revenue money in hands of town, 
it was held that taxpayers included 
only those who had paid taxes and 


‘not those who were liable to taxation 


but who had not been taxed). 


Gillmore, 206 N.Y.S. 121, 123 Mise. 49. Leventhal v. Gill 2 
703, 706; Matter of Kersburg, 166 N.| Y.S. 121, 123 Misc. 703, 701; ‘Kempen 
Y.S. 900, 101 Misc. 241, 243 (aff 166 N. | v. Bruns, (Tex.Civ. App.) 195 .S.W. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


13.05, BP. 
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ee 


distinguished from “eitizen,”®° “freeholder,”®! and 


“legal voter.’’® 
Phrases: 


TAXPAYING VOTER.®*§ 
TAX PROCEEDING.*® 

TAX RATE.®° 

TAX RECHIPT.*} 

TAX ROLL.®? 

TAX SALE.® 

TAX TITLE.* 

TEA.®> [§ 1] A. As Noun. 


mellia.®§ 


is well understood.®® 


{[§ 2] B. As Adjective the term is also em- 


643, 644. 

fa] Assessment not essential.— 
(1) State v. Moulton, 189 P. 59, 61, 57 
Mont. 414; Matter of Kersburg, 166 
N.Y.S. 900, 101 Misc. 241, 243 [aff 166 
N.Y.S. 1100, 179 App: Div. 959]; Kemp- 
en v. Bruns, (Tex.Civ. App.) 195 S.W. 
643, 644; Hillsman _v. Faison, 57 S.W. 
920, $21, 23 Tex.Civ. App. 398. (2) 


iin ‘construing statute requiring wa- 


e 


ter commissioners to be taxpayers, 
the court said: ‘‘The statute now un- 
der consideration contains no provi- 
sion which requires that the name of 
the person appointed as commission- 
er should appear on the tax roll . 

if in faet it is shown that he pays the 
taxes upon the interest he has in the 
property.” Pocatello v. Murray, 130 
P. 383, 23 Idaho 447, 459, Ann.Cas. 
1914C 1050 [appr State v. Moulton, 
189 P. 59, 61, 57 Mont. 414 (constru- 
ing statute specifying qualifications 
for petitioners for creation of new 
counties) ]. 

50. Belmont v. Town of Gulfport, 
(Fla.) 122 So. 10. 

“Citizen” see Citizens § 1. 

51. Warren v. Chouteau County, 
265 BP. 676, 680, 82 Mont. 115. 

[a] . “Freeholder is one who holds 
an estate in real property, either of 
inheritance or for life . - while a 
taxpayer may be paying taxes on per- 
sonal property alone.’ Warren v. 
Chouteau County, 265 P. 676, 680, 82 
Mont. 115. 

“Preeholder” 27 C.J. p 896. 

52. Beirl v. Columbia County, 144 
Pee ie LovOre LO%, 115. 

“Tegal voter” see Elections § 12 
text and note 24. 

53. Leventhal v. Gillmore, 206 N. 
Y.S.° 121,+123, Mise. 708,: 706; In re 
Kersburg, 166 N.Y.S. 900, 902, 101 
Misc. 241, [aff 166 N.Y.S. 1100, 179 
App. Div. 959]. See Hillsman v. 
Faison, 57 S.W. 920, 921, 23 Tex.Civ. 
App. 398 (‘resident property taxpay- 


ers’). See also Resident § 3 text and 
note 89. 
54 Smith v. Hedges, 150 N.Y.S. 


899, 902, 87 Mise. 439. 

55. Beirl vy. Columbia County, 144 
Pe 45%, 73. Or.9107 115. 

[a] “Legal voters” distinguished. 
—In discussing the statutory re- 
quirements of those who participate 
in a road district meeting, as set out 
in Lord L. § 6391, the court said: 
“Every legal voter at a district meet- 
ing must be a ‘taxpayer’ and a ‘free- 
holder,’ but a freeholder and taxpay- 
er is not necessarily a legal voter.’ 
Beirl v. Columbia County, 144 P. 457, 
73 Or. 107, 115. See also Highways 

324. 

: 56. Wilson v. Blaine, 105 A. 555, 
557, 262 Pa. 367, 373; Wolff Chemical 
iGo. v. City of Philadelphia, 66 A. 344, 
345, 217 Pa. 215, 220. 

57. Loveland v. Western Light, 
etc, Co., 173 P.. 717,65. Colo. 55, 59. 

[a] In Colorado within L. (1899) 


‘Rosidant taxpayers,’”’>? “taxpayer's 
tion,”’®* “ ‘taxpayers’ and ‘freeholders, 
er’s "pill6 and “taxpayers under the ‘law. HEe 


The leaves of a 
shrub®® or small tree®? of the genus Thea or Cam- 
There are other kinds of tea, such as sage 
tea, camomile tea, ete.; but the latter are the re- 
stricted uses of the word, whose ordinary meaning 


\ 


TAXPAYER—TEAM 


ployed.*° 

Tea chest.’? 
S$ ac- 
255 “taxpay- 
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A. box’? containing a definite and 
prescribed amount of tea, otherwise called whole 
chest;7* now seldom shipped, the smaller package 
being spoken of as half chest,7* or quarter chest.7% 


TEACH. To communicate’® knowledge, to intro- 
duce’ into or impress on the mind as truth or in- 
formation, to give instruction in, or to impart knowl- 
edge by means of lessons.7* 


TEACHER. One who teaches or instructs; 


an 


instructor; a tutor.7® 


Teacher of religion.*° 

“minister.’’84 
Other phrases: 

ers’ institute,”®® and “teacher’s pension.”%4 
TEA CHEST.®> 

[§ 1] A. As Noun.** 


mous with 


TEAM. 


A term said to be synony- 


“Teacher’s certificate,”*? “teach- 


In the primary 


sense, rarely used, a long line;** any number passing 


in a line.’$ 


p 419 § 1, providing for elections con- 
cerning construction of electric 
works and issuance of bonds there- 
for, held to mean taxpayers who pay 
taxes and reside in the city, and not 
residents of the city who are tax- 
payers of the county outside the city, 
regardless of L. (1909) p 511, defin- 
ing taxpaying elector as one liable 
for payment of tax assessed on prop- 
erty owned by him in the county. 
City of Loveland v. Western Light & 
Power Co., 178 P. 717, 718, 65 Colo. 
55, 59. 

58. See Elections §§ 37-41; Schools 
and School Districts § 768. See also 
Taxpayer ante. 


59. See Taxation ante p 1 et seq. 
60. See Rate § 6. 

61. See Taxation § 1249. 

62. See Taxation § 864 et seq. 


63. See Taxation § 1514 et seq. 
See Taxation § 1795 et seq. 
Tea coverings exempt from 
duty under free list see Customs Du- 
§ 51 text and note 13. 

“Shrub” 58 C.J. p 704. 
“pree” [38 Cyc 983]. 

Webster D. [quot Briffitt v. 
16 N.W. 39, 58 Wis. 39, 43, 46 
. 621 (quot State vy. Carmody, 91 
Pp: 446, 50 Or. 1, 7,12 L.R.A.N.S. 828)]. 

[a] Shrub is native of China and 
Japan. Webster D. [quot Briffitt v. 
State, 16 N.W. 39, 58 Wis. 39, 43, 46 
Am.R. 621 (quot State v. Carmody, 91 
P. 446, 50 Or. 1, 7, 12 L.R.A.N.S. 828) ]. 

69. Briffitt v. State, 16 N.W. 39, 
58 Wis. 39, 43, 46 Am.R. 621 [quot 
State v. Carmody, 91 P. 446, 50 Or. 
1, 7, 12 L.R.A.N.S. 828]. 

70. See Japan Tea Co. v. Franklin 
MacVeagh & Co., 171 N.W. 305, 142 
Minn.:152, 157 


71. “Chest” 11 C.J. p 749. 
72o— “Box? 946 Sip 3d. 
73. Century D. [quot Japan Tea 


Co. v. Franklin MacVeagh & Co., 171 
N.W. 305, 142 Minn. 152, 157]. 

[a] “A hundred weight to one 
hundred pounds or more. Century 
D. [quot Japan Tea Co. v. Franklin 
MacVeagh & Co., 171 N.W. 305, 142 
Minn. 152, 157]. 

74 Century OD. 

Co. v. Franklin MacVeagh & Co., 
N.W. 305, 142 Minn. 152, 157]. 

[a] “Seventy five to eighty pounds, 
but the weight varies according to 
the kind of tea.’ Century D. [quot 
Japan Tea Co. v. Franklin MacVeagh 


[quot Japan Tea 
WL 


& Co., 171 N.W. 305, 142 Minn. 152, 
Lovie 
75. Century D. [quot Japan Tea 


Co. v. Franklin MacVeagh & Co,, 171 
N.W. 305, 142 Minn. 152, 157]. 

[a] “From twenty-five to thirty 
pounds.”—Century D. [quot Japan 
Tea Co. v. Franklin MacVeagh & Co., 
171 N.W. 305, 142 Minn. 152, 157]. 


76. “Gommunicate” 12 oN p 211. 
77. “Introduce” 33 C.J. p 803. 
78. Standard D. [quot Ex p. Ber- 


nat, 255 F.: 429, 432). 


twas called a team. 


The term is said to be ot doubtful sig- 


[a] May be done in several ways. 


—‘It need not be from the public plat- 


form, or through personal utterance 
to individuals or groups, but may be 
done as well through written com- 
munications, personal direction, 
through the public press, or through 
any means by which information may 
be disseminated, or it may be done 
by the adoption of sentiment express- 
ed or arguments made by others 
which are distributed to others for 
their adoption and guidance.” Ex 
p. Bernat, 255 F. 429, 432. 

[b] “Advocate” compared.—Ex p. 
Bernat, 255 F. 429, 432 (construing 
Act Feb. 5, 1917 § 19 [Comp. St. (1918) 
§ 4289Y% ji] authorizing deportation 
of aliens for “advocating and teach- 
a unlawful destruction of proper- 
y” 

“Information” 31 C.J. p 1187. 

“Instruction” 32 C.J. p 944. 

“Knowledge” 35 C.J. p 919. 

79. Webster New Int. D. See also 
Schools and School Districts §§ 23-25 
(teacher of private schools), §§ 258— 
405 (teacher of public schools). 

80. “Teacher of piety, religion and 
SCAR see Religious Societies § 


81. Prteiffer v. Detroit Bd. of E@u- 
cation, 77 N.W. 250, 118 Mich. 560, 
565, 42 LRA. 536. 

; “iainister” see Religious Societies 

82. See Schools and School Dis- 
tricts §§ 263-285. 

83. See Schools and School Dis- 
tricts §§ 9, 30 (normal schools or 
teachers’ institutes), § 286 (attend- 
ance at teachers’ institute as qualifi- 
cation for certificate or license). 

84. See Schools and School Dis- 
tricts §§ 397-404 

“Pension” see ‘Pensions § 1. 

85. See Tea 2. 

86. See also Span 58 C.J. p 813; 
Teamster post; Yoke [40 Cye 2879]. 

Team: 

Agricultural lien on see Aste 

§ 68 note 12 [h]. 

Exemptions §§ 90-93. 
License tax on see Licenses §§ 81-86. 
Livery-Stable and Garage Keepers 38 

Ces Digiek 
Parol evidence as to meaning of term 

aee Evidence § 1600 text and note 


Regulation of see Municipal Corpo- 

rations §§ 597, 3874-3888. 

Use of highway by see Highways §§ 

409-429. 

87. Webster D. [quot Marlborough 
v. Osborn, 5 B.&S. 67, :72; 117 E.C.L. 
67, 122 Reprint 758]. 

“Tine” 37 C.J. p 1261. 

88. Webster D. [quot Mariborough 
v. Osborn, 5'1B.&S7'67, 72, 117 HCL 
67, 122 Reprint 758]. 

[a] Applied to pigs.—‘‘Richard- 
son, in his Dictionary, says that ac- 
cording to Somner ‘a litter of pigs 
*” Marlborough 
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nifieation and of indefinite and equivocal meaning 
when an interpretation is attempted without the aid 
of surroundifig circumstances ;*® and, in particular 
connections, the term may be employed as meaning 
horses,®° mules,®! oxen,®? and two, four, six, or even 
As commonly used, 
the word has a broader and more extensive meaning 
than that given in our dictionaries ;** 
usual or ordinary sense, its use has reference to 
one®® two, or more®® horses or oxen, or other beasts, 
harnessed to a vehicle for drawing or driving, as to 


more of either kind of beasts.°* 


v. Osborn, 5 B.&S. 67, 72, 117 E.C.L. 
67, 122 Reprint 758. : 

89. Ganson v. Madigan, 15 Wis. 
144, 153, 82 Am.D. 659 [quot Jones v. 
Holland Furnace Co., 206 N.W. 57, 188 
Wis. 394, 399]. 

{a] In construing contract for 
reaping machine where it was war- 
ranted that “one man with a good 
team” could do certain work with the 
machine, the court, in discussing the 
meaning of the word said: ‘‘The word 

is of doubtful signification. 
Ae We look upon the contract and 
cannot say what it is. . . .. The 
trouble is not that the word is in- 
sensible and has no settled meaning, 
but that it, at the same time admits 
of several interpretations.” Ganson 
v. Madigan, 15 Wis. 144, 153, 82 Am. 
D. 659. See Jones v. Holland Fur- 
nace Co., 206 N.W. 57, 59, 188 Wis. 
394, 399 (using the quotation to draw 
an analogy between it and another 
equivocal term “‘good heating service” 
used as warranty in contract). 

905, J.» T.<-Camp  Dransfer-.Co.! iv. 
Davenport, 74 So. 156, 15 Ala.App. 
507, 511; Ganson v. Madigan, 15 Wis. 
144, 153, 82 Am.D. 659 [quot Jones v. 
Holland Furnace Co., 206 N.W. 57, 188 
Wis. 394, 399]. 

“Horse” 30 C.J. p 458. 


91. “Mule” 42 C.J. p 1412. ’ 
92. “Ox” 46 C.J. p 1165. 
93. Ganson v. Madigan, 15 Wis. 


144, 153, 82 Am.D. 659 [quot Jones v. 
Holland Furnace Co., 206 N.W. 57, 
188 Wis. 394, 399]. 

“Animal” see Animals § 1. 

“Beast” 7 C.J. p 1019. Z 

94. Finnin v. Malloy, 33 N.Y.Su- 
per, 382, 391 [quot Tate v. Cody-Hen- 


derson Co., 66 So. 837, 11 Ala.App. 
350, 356]. 
95. Dains v. Prosser, 32 Barb. (N. 


Y.) 290, 291 [quot Brown v. Davis, 9 
Hun (N.Y.) 48, 44 (cit Krebs Hop Co. 
v. Taylor, 97 P. 44, 52 Or. 627, 632 
[but substituting ‘fone or more” for 
“one horse or two’])]. See Wilcox 
v. Hawley, 31 N.Y. 648, 655; Finnin 
v. Malloy, 33 N.Y.Super. 382, 391. 

96. Imperial D. [quot Middleton 
y. Flanagan, 25 Ont. 417, 422]; Web- 
ster D. [quot Harthouse v. Rikers, 8 
N.Y.Super. 606, 11 N.Y.Leg.Obs. 223; 
Hutchinson v. Chamberlin, 11 N.Y. 
Leg.Obs. 248, 250; Marlborough v. 
Osborn, 5 B.&S. 67, 72, 117-E.CL. 
67,,122 Reprint 758]; Inman v. Chi- 
Cago;< ete:,) Ri. Co: b5) INIW. 2863260 
Iowa 459, 462; Morse v. Keyes, 6 
How.Pr. (N.Y.) 18, 21. 

97. Webster D. [quot Harthouse 
v. Rikers, 8 N.Y.Super. 606, 11 NVY. 
Leg.Obs. 223; Marlborough vy. Os- 
born, 5 B.&S. 67, 117 E.C.L. 67, 122 
Reprint 758]. 

98. Terry v. Little, (Ark.) 18 S. 
W.(2d) 916, 918. 

[a] In setting price for work.— 
“It may be said, as a matter of com- 
mon knowledge, that mules do not 
drive themselves, but it is necessary 
for some one to be present to con- 
trol and direct their work, and, when 
the expression ‘teams’ is used and a 
price per hour has been charged for 
the use of such teams, this price in- 
cludes the work of the man as well as 
the animals.” Terry v. Little, (Ark.) 
18 S.W.(2d) 916, 918. 

“Driver” 19 C.J. p 765. 

99. Tate v. Cody-Henderson Co., 


TEAM 


although it has 


and in its 


66 So. 837, 11 Ala.App. 350, 357. 

“Equipment” 20 C.J. p 1301. 

1. Turk v. Daniel, 97 So. 125, 19 
Ala.App. 289, 290; Tate v. Cody-Hen- 
derson Co., 66 So. 837, 11 °Ala.App. 
350, 357; Brown v. Davis, 9 Hun (N. 
Y.) 43, 44; Dains v. Prosser, 32 Barb. 
(N.Y.) 290, 291; Harthouse v. Rik- 
ers, 8 N.Y.Super. 606, 607, 11 N.Y. 
Leg.Obs. 223; Morse v. Keyes, 6 How. 
Pr. (N.Y.) °18, 21; Hutchinson’ vy. 
Chamberlin, 11 N.Y.Leg.Obs. 248, 
251; Krebs Hop Co. v. Taylor, 97 P. 
44, 45, 52 Or. 627, 632; Marlborough 
v. Osborn, 5 B.&S. 67, 76, 117 E.C.L. 
67, 122 Reprint 758. 

“Harness” 29 C.J. p 214. 

2. In re Libby, 103 F. 776, 777. 

3. In re Libby, supra; Turk v. 
Daniel, 97 So. 125, 19 Ala.App. 289, 
290; Tate v. Cody-Henderson Co., 66 
So. 887, 11 Ala.App. 350, 357; Brown 
v. Davis, 9 Hun (N.Y.) 43, 44; Dains 
v. Prosser, 32 Barb. (N.Y.). 290, 291; 
Harthouse v. Rikers, 8 N.Y.Super. 
606, 607, 11 N.¥.Leg.Obs. 223; Hutch- 
inson v. Chamberlin, 11 N.Y.Leg.Obs. 
248, 251; Krebs Hop Co. v. Taylor, 
97 P. 44, 52 Or. 627, 682. See Rowell 
v. Crothers, 52 A. 818, 75 Conn. 124, 
126 (“may .. . be used to desig- 
nate a véhicle’); Hotchkiss v. Hoy, 
41 Conn. 568, 577. 

4 Dexter v. Canton Toll-Bridge 
Co., 12 A. 547, 79 Me. 5638, 567. 

[a] Im construing statutory pro- 
hibition against driving across a 
bridge with a load above a specified 
weight, “exclusive of the team and 
carriage’ the court. said: “The 
driver ar person in charge is not a 
part of either.” Dexter v. Canton 
coe ee Co., 12 A. 547, 79 Me. 563, 

5. Morse v. Keyes, 6 How.Pr. (N. 
Y.) 18, 21 [cit and crit Dains v. Pros- 
ser, 32 Barb. (N.Y.) 290, 292 (where 
the case is said to be “in obvious con- 
flict with the spirit and policy of the 
[exemption] statute’); Harthouse Vv. 
Rikers, 8 N.Y.Super. 606, 607, 11 N.Y. 
Leg.Obs. 223 (where it is said the 
holding therein “‘seems to be a conse- 
quence of the definition given by the 
court of the word ‘team’’’); Hutch- 
inson v. Chamberlin, 11 N.Y.Leg.Obs. 
248, 251 (where it is said: “But even 
the most literal interpretation of the 
word team would not sustain the de- 
eision”)]; Marlborough v. Osborn, 
b-B:&S. 67, 1765 i. 7 VEG.) 67,) 222) Re- 
print 758. 

[a] Vehicle not part of “team.”— 
(i) “A wagon, a cart or a sleigh can 
not be regarded as a part of a team.” 
Morse v. Keyes, 6 How.Pr. (N.Y.) 18, 
21. (2) “I should not be inclined to 
think a vehicle so clearly implied in 
‘team’ as to mean that it must be a 
part of it.’ Marlborough v. Osborn, 
5 B.&S. 67, 73, 117 E.C.L. 67, 122 Re- 
print 758. 

6. Elliott v. Lisbon, 57 N.H. 27, 30; 
Conway v. Jefferson, 46 N.H. 521, 523. 

[a] Within statute giving right of 
action against towns for injury due 
to defect in highway, “the word 
‘team’ must be held to include ani- 
mals driven over the highway as well 
as animals attached to a carriage or 
vehicle.” Elliott v. Lisbon, 57 N.H. 
27, 30. See Conway v. Jefferson, 46 
N.H. 621,523; 

7. Tate v. Cody-Henderson Co., 66 


a coach, chariot, wagon, cart, sled, sleigh, or the 
like,®7 including the driver,°* the equipment or 
gear,®® the harness;! the outfit, and the vehicle;* 


driver,‘ or the vehicle.® 
comprise animals on the -highway.° th 
word ordinarily implies the idea of live stock,’ it is 
not necessarily limited to live stock,* and even may 
include automobiles.® 
guished from “plant.”?° \ : 
Phrases... {iquipment of said team and vehi- 


also been held not to include the 
The word has been held to 
Although the 


“Team”? has been distin- 


So. 837, 11 Ala.App. 350, 357; Inman 
v. Chicago, etc., R. Co., 15 N.W. 286, 
60 Iowa 459, 462. See Turk v. Daniel, 
97 So. 125, 19 Ala.App. 289, 290 (“cer- 
tain live stock used for drawing 
loads’’). 

{a] Under fencing statute.—In an 


action under a statute making a rail- 


road liable for injuries to live stock 
resulting from a failure to fence its 
tracks, an allegation of injury to 
plaintiff's team held sufficient, the 
court saying: “Whilst it may be ad- 
mitted that the term ‘stock’.does not 
embrace the idea of a team, it cannot 
5 be denied that the term ‘team’ 
embraces the idea of live stock. 
oh (peat Tn team, therefore, is com- 
posed of live stock, and cannot exist 
without it.” Inman y. Chicago, ete., 
R. Co., 15 N.W. 286, 60 Iowa 459, 462 
[cit Tate v. Cody-Henderson Co., 66 
So. 837, 11 Ala.App. 350, 357]. 

“hive stock” 38 C.J. p 70 text and 
notes 11, 12. te 

8. See cases infra this note. 

[a] In contracts.—(1) In constru- 
ing a contract within Code (1907) § 
4743, declaring that when one party 
furnishes the land and the ‘‘team” to 
cultivate it, and another party fur- 
nishes the labor, with stipulations to 
divide the crop between them in cer- 
tain proportion, the contract of hire 
shall exist, and the laborer shall have 
a lien on the crop for the value of his 
portion of the crop, the court said: 
“The term ‘team,’ as used in the stat- 
ute under consideration, has refer- 
ence not alone to the live stock used 
in making the crop, but as including 
the plows, harness, gears, etc., neces- 
sary to be used in connection with 
the stock in producing the crop.” 
Tate v. Cody-Henderson Co., 66 So. 
837, 838, 11 Ala.App. 350, 357. 
The term in such contract ‘com- 
prises, not only the mule or other 
beast, but also the harness, plows, 
and other necessary tools . . in- 
cident to the cultivation of the land.” 
Turk v. Daniel, 97 So. 125, 19 Ala.App. 
289, 290. 

9. See cases infra this note. See 
also Smith v. Howard, 105 A. 649, 42 
R.I. 126, 131 (within statutory term 
“teams, carts and carriages’’). 

[a] 
(1) In construing Rev. St. ¢ 26 § 2, 
requiring persons, with a “team” ap- 
proaching to meet on a way, to sea- 
sonably turn to the right of the mid- 
dle of the traveled part, the court 
said: “As the word ‘team’ now in- 
cludes an automobile, this statute is 
applicable now to this class of vehi- 
eles.” Bragdon v. Kellogg, 105 A. 
433, 434, 118 Me. 42, 44, 6 A.L.R. 669. 
(2) “The word ‘team’ has been broad- 
ened in meaning so as to include au- 


tomobiles.” American Mut. Liability 
Ins. Co.'v.. Witham, 127 A, 719, 124 
Me. 240, 241. 


“Automobile” 6 C.J. p 867; Motor _ 


Vehicles §§ 2, 3. 

10. Middleton v. Flanagan, 25 ‘Ont. 
417, 422. 

[a] In railroad excavation con- 
tract.—Where one clause of such con- 
tract gave to the railroad the right, 


upon the contractor’s default, to take 


over, inter alia, the contractor’s 
“plant, materials’ ete., and another 
clause authorized it, on such default, 


For later cases, developments and changes in the law see Annotations, same title and section number, 


(2) 


Under law of road statute.— 
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’ 


‘ 


team,”15 “team and carriage,” 


riage,”1> “team to cultivate it (the land),”2® “tray- 
eling with a team,”*’ and “working team’;1® also 
“teams, carts, and carriages,”?® “ ‘teams’ of horses, 
or oxen or mules,”?° and “up teams.”?? 
[§ 2] B. As Verb. To join together in a team.?2 
[§ 3] ©. As Adjective the term may be em- 


ployed.?? 
Team track.?¢ 


load lots.?* 


to “employ additional workmen, 
teams, plant and other things neces- 
sary” the court in holding the word 
plant did not include teams, said: 
“This [latter] clause shews that 
‘teams’ of horses or oxen or mules 
were regarded in the contract as dis- 
tinctive from ‘plant.’”’ Middleton v. 
Flanagan, 25 Ont. 417, 422 (although 
admitting that ‘‘there are many busi- 
messes where horses and carts form 
the most material part of the plant’). 

“Plant” 48 C.J. p 1220. 

qa se Po Camp Transfer Cow (ve 
Davenport, 74 So. 156, 15 Ala.App. 
507, 511. 

_[a]. In complaint alleging colli- 
Sion between two horse-drawn vehi- 
cles because of negligence in man- 
agement, control, operation, or equip- 
ment of defendant’s team and vehicle, 
the phrase “equipment of said team 
{i. e. defendants] and vehicle,’ con- 
strued in connection with preceding 
parts of complaint, held to mean 
equipment of horses and vehicle. J. 
T. Camp Transfer Co. v. Davenport, 
74 So. 156, 158, 15 Ala.App. 507, 511. 

12. In re Libby, 103 F. 776, 777. 

“Kept and used for team work” dis- 
tinguished see infra § 2 note 3 [b]. 

13. See cases supra note 95. 

14. Dexter v. Canton Toll-Bridge 
Co., 12 A. 547, 79 Me. 563, 567. 

15. Elliott v. Lisbon, 57 N.H. 27, 
30; Woodman vy. Nottingham, 49 N.H. 
387, 393, 6 Am.R. 526. See Conway v. 
Jefferson, 46 N.H. 521, 523. — 

[a] What term includes.—In a 
statute making a town liable for dam- 
ages happening to any person, his 
team or carriage, traveling upon a 
highway, or bridge thereon, by rea- 
son of any obstruction, defect, insuf- 
ficiency or want of repair, which ren- 
ders it unsuitable for travel thereon, 
“the words . . are meant to in- 
clude whatever animal or animals, 
drew or carried the load, and their 
harness, also the load itself.” Wood- 
man v. Nottingham, 49 N.H. 387, 393, 
6 Am.R. 526 [cit Conway v. Jefferson, 
46 N.H. 521, 523 (to similar effect) ]. 

16. Turk v. Daniel, 97 So. 125, 19 
Ala.App. 289, 290; Tate v. Cody-Hen- 
derson Co., 66 So. 837, 11 Ala.App. 350, 
35T. 

[a] What phrase includes.—(1) 
“Comprises not only the mule or 
other beast, but also the harness, 
plows, and other necessary tools con- 
nected with and incident to the culti- 
vation of the land.” Turk y. Daniel, 
97 So: 125, 19 Ala.App. 289, 290. (2) 
In construing the phrase as used in 
a contract for farming on _ shares, 
whereby one party was to furnish the 
jand and the “team to cultivate it,” 
and the other, the labor, the court 
said: “Its makers meant, by the use 
of the term not only to include 
the live stock necessary to that end, 
but to embrace the idea of whatever 
equipment was necessary in the way 
of plows, plow gears, harness, etc. 
. . . to constitute a ‘team,’ in its 
broad sense, for the purpose of cul- 
tivating land and producing a crop.” 
Tate v. Cody-Henderson Co., 66 So. 
837, 11 Ala-App. 350, 357. (3) Under 
such contract, a mule alone held not 
to constitute a team, the court saying: 
“Plaintiff only agrees to furnish ‘a 
mule’ which is far from being a team 
to cultivate a farm.” Turk v. Daniel, 


cle,”21 “kept and used for a team,’? “one-horse 


: A siding?® on a railroad for load- 
ing and unloading cars when freight comes in ¢car- 


> 


TEAM—TEAMSTER 


“team or ¢Gar- 


Other 


supra. 
17. American Mut. Liability Ins. 
Co, v. Witham, 


127 A. 719,.124 Me. 
240, 241. 


18. Finnin v. Malloy, 33 N.Y.Super. 
382, 391. 

[a] Laboring horse held “working 
team.”’—‘The laboring horse, is of 
itself [without harness, trappings or 
vehicle of any kind] a ‘working team’ 
within the popular and statutory defi- 
nition of these words.” Finnin v. 
Malloy, 88 N.Y.Super. 382, 392 (con- 
struing exemption statute). 

19. Smith v. Howard, 105 A. 649, 
42 R.I. 126, 129. 

[a] “Automobile” included.—‘A 
town [required by Gen. Laws 1909, ec. 
46, § 15, and chapter 83, § 1, to keep 
its highways and bridges in repair, 
and for failure so to do rendering it 
liable for injury to persons using the 
same with ‘teams, carts, and car- 
riages,’] ... will be equally liable 
for damages to an automobile or to 
an ordinary vehicle, resulting from 
such defect [in a bridge which would 
have caused injury to a horsedrawn 
vehicle].” Smith v. Howard, 105 A. 
649, 650, 42 R.I. 126, 132. 

[b] “Automobile truck” included. 
—Smith v. Howard, 105 A. 649, 42 R. 
T..126,- 1315 

“Automobile truck’ see Motor Ve- 
hicles § 6. h f 

20. Middleton vy. Flanagan, 25 Ont. 
417, 422. 

» Terry v. Little, (Ark.) 18 S.W. 
(2d) 916, 918. 

[a] Has recognized meaning.— 
“The expression ‘up-teams’ among 
those who do contract work, such as 
building roads or levees, has a well- 
recognized meaning and includes the 
animals and the driver.’ Terry v. 
Little, (Ark.) 18 S.W.(2d) 916,918. 

22. Johnson D. [quot Marlbor- 
ough v. Osborn, 5 B.&S. 67, 72, 117 E. 
C.L. 67, 122 Reprint 758]. 


23. See cases infra this section. 
“Prack” [38 Cyc 669]. 

25. “Siding”? 58 C.J. p 713. 

26. Chicago & E. I. R. Co. v. Chest- 


nut Bros., (Ky. 89 S.W. 298, 299. 

[a] “Industrial track” distin- 
guished.—"‘There is a difference be- 
tween industrial tracks and team 
tracks. The former are for the 
handling of carload freight from and 
to such plants. The cost of construc- 
tion is usually borne in part by the 
owners of the plants. Carload freight 
is switched to and from the plants ir- 
respective of whether the carrier per- 
forming the switching service par- 
ticipated in the line haul or not. 
Shippers have no part in ,the con- 
struction or maintenance of ‘team 
tracks.’ They are analogous to 
freight depots in that they bear the 
same relation to carload freight that 
such depots bear to less than carload 
freight.’ Miller Engineering Co. v. 
Louisiana Ry. & Nav. Co., 81 So. 314, 
317, 144 La. 786. 

27. Miller Engineering Co. 
Louisiana Ry. & Nav. Co., 81 So. 
317, 144 La. 786. 

[a] “It is a service for which no 
separate tariff charge is provided, and 
which is analogous to freight depot 
service for less than carload freight.” 
Miller Engineering Co. v. Louisiana 
Ry. & Nay. Co., 81 So. 314, 317, 144 
La. 786. j 


v. 
314, 
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Team track delivery. A service rendered by car- 
riers in receiving and delivering carload freight in 
connection with their own line business, and is over 
tracks owned by the ecarriers.?7 

Team work. Work done by a team as a substan- 
tial part of a man’s business,?® as distinguished from 
merely personal labor,?® and as contrasted with 
what is circumstantial to one’s business.*®°? 
phrases: 
work,”®? and “team time.”?2 


TEAMSTER.** 


“Kept and used for team 


In common speech, the word is 


28. Tishomingo Sav. Inst. v. 
Young, 40 So. 9, 87 Miss. 473, 481, 112 
Am. S.R. 454, 3 L.R.A.N.S. 693; Hic- 
kok v. Thayer, 49 Vt. 372, 375. 

{a] Substantial use illustrated.— 
“As in farming, staging, express car- 
rying, drawing of freight, peddling, 
the transportation of material used 
or dealt in as a business.” Hickok v. 
Thayer, 49 Vt. 372, 375 [quot Tisho- 
mingo Sav. Inst. v. Young, 40 So. 9, 
11, 87 Miss, 473, 112 Am.S.R. 454, 3 
L.R.A.N.S. 693, 6 Ann.Cas. 776]. 

[b] Recreation and family use 
distinguished.—(1) “It is plainly dis- 
tinguishable from family use and 
tonvenience, pleasure, exercise, or 
recreation.” Hickok y. Thayer, 49 Vt. 
372, 375 [quot Tishomingo Sav. Inst. 
v. Young, 40 So. 9, 11, 87 Miss. 473, 
112 Am.S.R. 454, 3 L.R.A.N.S. 693, 6 
Ann.Cas. 776]. (2) “The use of such 
a team for riding to or from work or 
study would not be a use in team 
work, which is more than a use for 
mere getting about for pleasure, or 
going to or from work or business.” 
In re Libby, 103 F. 776, 777. 

29. Webster D. [quot Harthouse v. 
Rikers, 8 N.Y.Super. 606, 11 N.Y.Leg. 
Obs. 223; Marlborough v. Osborn, 5 B. 
&S. 67, 72,117 E.C.L, 67, 122 Reprint 
758)].. 

[a] One day’s team-work.—In an 
agreement that the tenant shall per- 
form for the landlord in each year 
“one day’s team-work with two horses 
and one proper person,” the term 
means that the tenant shall send his 
horses and his man to the spot indi- 
cated, and there do what work they 
are put to. Marlborough v. Osborn, 5 
B.&S..67, 74, 117 E.C.L. 67, 122 Re- 
print 758. 

30. See cases infra this note. 

[a] Circumstantial use  distin- 
guished.—‘‘This is clearly distin- 
guishable from what is circumstan- 
tial to one’s business, as a matter of 
convenience in getting to and from it, 
or as a means of going from place 
to place to solicit patronage, or to set- 
tle or make collections, or to see per- 
sons for business purposes.” Hickok 
v. Thayer, 49 Vt. 372, 375 [quot 
Tishomingo Sav. Inst. v. Young, 40 
So. 9, 11, 87 Miss. 478, 112 Am.S.R. 
454, 3 L.R.A.N.S. 693, 6 Ann.Cas. 776]. 

31. Inre Libby, 103 F. 776; Hickok 
v. Thayer, 49 Vt. 372, 375. 

[a] Racer not so kept and used.— 
A horse kept and used as a racer and 
not otherwise used except on a few 
occasions held not within the statute 
exempting two horses of a bankrupt 
“kept and used for team work.” In 
re Libby, 1038 EF. 776, 777. 

[b] “Kept and used for a team” 
distinguished.—In holding a _ horse 
kept as racer was not one kept and 
used for team work, the court said: 
“Tf the exemption had been for a 
horse or horses kept and used for a 
team, without further word of limita- 
tion on the meaning, it might have 
been broad enough to include a team, 
in every sense, and so reach this 
horse. But the word ‘work’ is added, 
which excludes teams not for use 
in team work.” In re Libby, 103 F. 
TUS ps lilghe 

32. Terry v. Little, (Ark.) 18 S.W. 


(24) +916) 9138: 


33. See also Team ante. _ 
Exemptions § 61 (as entitled to 
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used to designate one who drives a team,** although 
it may have a more technical sense when used in ex- 


emption statutes.*® 


Phrases: “Farmer or teamster,’’**® and “‘teamster 


or other laborer.”*? 
TEAM TRACK.?§ 
TEAM WORK.*® 
THAR.*° [§ 1] A. -As Noun. 
state of being torn;*! a rent.*? 
Phrases: “Natural wear and 


force.*® 


TEAZER. A machine used for cleaning cotton.*? 
In its primary sense, pertain- 
ing to an art, trade, science, profession or voca- 


TECHNICAL.*® 


tion.*? 


privilege because engaged in particu- 
lar occupation). 

Mechanics’ Liens § 141 text and 
note 26 (teamster as laborer entitled 
to lien). 

34. Brusie v. Griffith, 34 Cal. 302, 
306, 91 Am.D. 695 [quot Edgecomb v. 
His Creditors, 7 P. 533, 19 Nev. 149, 
153; Elder v. Williams, 16 Nev. 416, 


419]. 

{a] Statutory sense distinguished. 
—‘But in the sense of the statute 
every one who drives a team is not 
necessarily a teamster, nor is he 
necessarily not a teamster unless he 
drives a team continually.” Brusie v. 
Griffith, 34 Cal. 302, 306, 91 Am.D. 
695 [quot Edgecomb v. His Creditors, 
7 P, 538, 19 Nev. 149, 153; Elder v. 
Williams, 16 Nev. 416, 419]. 

35. See Exemptions § 61. 

36. Wertz v. Hale, (lowa) 234 N, 
W. 534, 535. 

37. Brusie vy. Griffith, 34 Cal. 302, 
307, #1 Am.D. 695; Wertz v. Hale, 
(lowa) 234 N.W. 534, 535; In re Mc- 
Clellan’s Hstate, 174 N.W. 691, 692, 187 
Iowa 866; Edgecomb v. His Creditors, 


7 P. 533, 19 Nev. 149, 153; Elder v. 
Williams, 16 Nev. 416, 419. 
[a] “Ejusdem generis” rule held 


applicable.—In construing the phrase 
in exemption statute, the court said: 
(1) “The legislature evidently in- 
tended that the construction to be giv- 
en to these words should be confined 
to other laborers ‘ejusdem generis’ 
with those named.” Hdgecomb v. His 
Creditors,4 7) P2533. 219- Nev. 14959953) 
(2) “By ‘other laborer’ is meant one 
who labors by and with the aid of his 
team, and not by the aid of a pick and 
shovel, or an anvil, or a lapstone, or a 
jackplane, or a yardstick.’”’ Brusie v. 


Sere 84 Cal. 302, 307, 91 Am.D. 
695. 
[b] Held not included.—A retired 


farmer, who occasionally made busi- 
ness trips with his automobile, and 
used it in going to the market for 
merchandise required for the family, 
and performed some small gratuitous 
service for others, held not a “teams- 
ter or other laborer,’ within Code § 
4008, and the automobile was not ex- 
empt property, 
was entitled. 


to which his widow 
In re McClellan’s Es- 


cates 174 N.W. 691, 692, 187 Iowa 
38. See Team ante § 3, 
39. See Team ante § 3. 
40. See also Split 58 C.J. p 13803. 
41. Webster New Int. D. 
42. Webster New Int. D. See Kee- 


nan v. Cherry & Webb, 131 A. 309, 47 
Rill 2b) 2: 

[a] “Rip” distinguished.—A_ split 
alongside seam of fur coat, caused by 
stitches sewing pelts together cutting 
through one of skins, held to be a 
‘tear” as distinguished from a “rip,” 
where stitches are broken. Keenan 
v. Cherry & Webb, 131 A. 309, 310, 47 
Rel. 26, 127... “Rip”:.54 C.J. p 843. 

43. See Natural § 17. 


Act of tearing, or 


tear,’4® “ordinary 
wear and tear,”** and “reasonable wear and tear.”*° 

[§ 2] B. As Verb. To make a rent or rents in; 
to rend; to separate parts of, or pull apart, by 


‘ment assessment].” 


TEAMSTER—TECHNICAL 


In a derived sense, as employed in law or juris- 
prudence, artificial ;°° immaterial;°! not fundamen- 


tal;®2_ also constructive;°® legal.°* 


Technical error.°® 


A term construed to inelude,*® 


or to mean,®? merely abstract and prattically harm- 
less errors; such as could not have changed the re- 
sult,°>® do not affect a substantial right,°® or do 


not, go to the merits of the controversy,°° or to the 


substance of the issue.®? 


them:*? 


Technical import.®? 
in connection with words denotes that which is sug- 
gested by their use in reference to a science or pro- 
fession; that which particular use has affixed to 


A phrase which when used 


Technical indorsement. An indorsement,** which 
is essential to the transfer of title.®® 
Other phrases: 


“Technical and immaterial pro- 


visions,”°° “technical character,”®’ “technical de- 


44. See Ordinary 46 C.J. p 1135 
text and note 41. 

45. See Reasonable 52 C.J. p 1187 
text and note 78. 

46. Webster New Int. D. 

“Cutting” included see Cut 17 C.J. 
p 689 note 19 [ec]. 

T or cutting as means of re- 
voking will see Wills [40 Cye 1191]. 


47. Whitney v. Carter, 29 F.Cas. 
No. 17,583. 

“Clean” 11 C.J. p 832. 

48. See also Technicality post; 
Technically post. 

Technical: 
Estoppel §§ 16, 20-109. 
Language: 


Failure to use in affidavit see At- 
tachment § 190 text and note 48. 
Omission in judgment and execu- 
tion see Audita Querela § 5 note 
30 [a]. 
Parol evidence to explain see Evi- 
dence § 1602. 
Mortgages § 16. 
Release § 2 note 3 [c]. 
Trusts see Trusts. 
Words, construed in: 

Contracts § 490. 

Deeds § 210. 

Statutes § 578. 

Wills [40 Cye 1398]. 

49. Anderson L. D. 

[a] ‘*Technical terms are 
quently called in the books 
Of arke “Blacks LAD; 

[b] Similar definition.—‘‘Belong- 
ing or peculiar to ian art or profes- 
sion.” Black L. D. 

50. Anderson L. D. 

“Artificial” 5 C.J. p 595. 

51. Adtna Ins. Co., v.. Waco Co., 
(Tex.Civ.App.) 189 S.W. 315, 317. 

“Immaterial” 31 C.J. p 245. 

52. City of Hartselle v. Culver, 114 
So. 58, 216 Ala. 668, 671. 

[a] “Fundamental’ contrasted.— 
“Those irregularities or defects which 
are not ‘fundamental’ are ‘technical’ 
within the. meaning of the statute 
[Code (1923) § 2210, setting out the 
procedure to be followed in connec- 
tion with quashing of street improve- 
City of Hartselle 
v. Culver, 114 So. 58, 216 Ala. 668, 671. 

“Fundamental” 27 C.J. p 929. 

53. Murray v. Great Western Ins. 
Co., 25 N.Y.S. 414, 416, 72 Hun 282 [aff 
42 N.E. 724 mem, 147 N.Y. 711 mem]. 

[a] “Constructive” equivalent.— 
Phrase “technical total loss’ used in 
a marine insurance policy ‘“‘means the 
same as ‘constructive total loss,.’” 
Murray v. Great Western Ins. Co., 25 
N.Y.S. 414, 416, 72 Hun 282 [aff 42 N. 
E. 724 mem, 147 N.Y. 711 mem]. See 
also Marine Insurance § 421. 

“Constructive” 12 C.J. p 1303. 

54. Anderson L. D. 

55. See Appeal and Error § 2897; 
Criminal Law § 3600 et seq; Justices 
of the Peace § 611; Trial [38 Cyc 
1359, 1411, 1509, 1550, 1562, 1592, 1639, 
1809-1818]. 


56. Epps v. State, 1 N.E. 491, 102 


fre- 
‘words 


ind.639, 557. 

57. National Surety Co. v. Chalk- 
ley, (Tex.Civ.App.) 260 S.W. 216, 218. 

“Harmless error’ see Appeal and 
Error §§ 2878-3055; Criminal Law §§ 
3600-3722. 

58. Epps v. State, 1 N.E. 491, 102 
Ind. 539, 557; People v. Bonier, 72 
N.E. 226, 179 N.Y. 315, 324, 103 Am. 
S.R. 880; Martin v. Territory, 78 P. 
88, 14 Okl. 598, 600. 

59. People v. Bonier, 72 N.E. 226, 
229, 179 N.Y. 815, 324, 103 Am.S.R. 
880; People v. Maestry, 152 N.Y.S. 
767, 769, 167 App.Div. 266; Martin v. 
Territory, 78 P. 88, 89, 14 Okl. 598, 600. 
See U. S. v. Pennsylvania R. Co., 283 
F. 937, 939; Hintz v. Wagner, 140 N. 
W. 729, 734, 25 N.D. 110, 128 (“not go- 
ing . . . to the substantial rights 
of the party’’). 

60. Judah v. F. H. Cheyne Electric 
Co., 101 N.E. 1039, 1043, 53 Ind.App. 


476. 
Hintz v.. Wagner, 140 N.W. 729, 
734, 256° ND. 110,128. ; 

62. “Import” 31 C.J. p 257. 

63. People v. May, 3 Mich. 598, 605. 
[quot People v. Hallett, 1 Colo. 352, 
359]. See also Construction §§ 3-5; 
Interpretation 33 C.J. p 473. 

[a]. “Natural import” distin-. 
guished.—‘‘The ‘natural’ import of 
words is that which common 
use has affixed to them; the ‘techni- 
cal’ is [as given in the text].” Peo- 
ple v. May, 3 Mich. 598, 605 [quot Peo- 
ple v. Hallett, 1 Colo. 352, 359]. 
“Natural import” see Natural § 7. 

64. “Indorsement” 31 C.J. p 836. 
See also Bills and Notes §§ 25, 527 et 
seq. 

65. Atkinson v. Bennet, 30 S.E. 599, 
103 Ga. 508, 510; McMillan v. Fourth 
Nat. Bank, 87 S.E. 843, 17 Ga.App. 
590. See also Bills and Notes §§ 527— 
565 (transfer by indorsement). 

[a] Irregular or anomalous in- 
dorsement distinguished.—Atkinson v. 
Bennet, 30 S.E. 599, 103 Ga. 508, 510; 
McMillan v. Fourth Nat. Bank, 87 S.E. 
843, 17 Ga.App. 590. “Irregular or 
anomalous indorsement” see Bills and 
Notes § 528 text and note 68. See also 
Bills and Notes §§ 118-134 (irregular 
or anomalous indorsers). 

66. Attna Ins. Co. v. Waco Co., 
(Tex.Civ.App.) 189 S.W. 315, 317;. 
Commonwealth Ins. Co. v. Finegold, 
(Tex.Civ.App.) 183 S.W. 83838, 835. 

67. Judah v. F. H. Cheyne Electric 
one 101 N.E. 1039, 1043, 53 Ind.App. 


[a] Held to be of such character. 
—In overruling appellants’ objections 
to the complaint and findings of fact, 
which attacked them for failing to 
specifically state ultimate facts which 
might be inferred from the facts stat- 
ed, the court said: ‘None of the ap- 
pellants’ contentions go to the merits 


of this controversy, but are all of that. 


technical character which fall with- 
IN, wy, sy sections 1.407 - and: 700: 
Burns’ Ann. St. 1908, which .. Se 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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feet,** “technical defect, omission or uncertain- 
ty, ® “technical defense,” “technical education,”™ 
technical errors, defects, or exceptions,”?2 “tech- 
nical errors or defects,”"* “technical interests,”74 
“technical objection,”?® “technical rules of evi- 


dence,”"® “technical total loss,”77 
pass,”’* “technical trespassers,”’?® 


tee,”®° and “ ‘technical’ vesting.’’®1 


TECHNICAL ESTOPPEL.*” 
TECHNICALITY.** 


sect or the like.®® 


A term that has many dif- 
ferent meanings,** one of which is that it is some- 
thing technical or peculiar to any trade, profession, 
: Used in its most popular sense, 
it is said that the word charges “a quibbling nicety” 
in the interpretation of language;%* 


TECHNICAL—TELEGRAM 


“technical tres- 
“technical trus- 


[61-Cod.] 1753 


Used in an appeal statute,*® a technicality is defined 
as an abstract proposition of law, which is correct, 
but which does not involve the jurisdiction of the 
court or the substantial rights of the parties in 
the case under consideration.’® 

Phrases: “Hvade . 
ity,”®° “rendering decisions on techniecalities,”’®! “re- 


hability by a techniecal- 


verse a conviction upon a technieality,”®? “techni- 
eality of law,”’®* and “technicality which does not 


affeet 


ed estate.”! 
although it 


does not necessarily have an offensive meaning.’* 


inhibit a reversal on such grounds.” 
Judah v. EF. H. Cheyne Electric Co., 
101 N.E. 1039, 1048, 53 Ind.App. 476. 


68. See cases infra this note. 
[a] “Fundamental defects” dis- 
tinguished.—Where street improve- 


ment assessment was quashed for 
technical rather than fundamental de- 
fects in proceedings, it was said by 
the court: “Those irregularities or 
defects which are not fundamental, 
are ‘technical.’ . . . By ‘funda- 
mental defects’ we mean the omission 
of an appropriate initial ordinance, 
- + . the omission of notice to the 
property owner, and the mak- 
ing of the assessment upon any other 
basis than [certain prescribed one].” 
City of Hartselle v. Culver, 114 So. 
58, 60, 216 Ala. 668, 671. 

fo] Held not “technical defect.’— 
(1) “Mere fact that a party appeal- 
ing has failed . . . to bring any 
one or more of these matters [of evi- 
dence] into the record does not consti- 
tute a ‘technical defect.’’’ Shaw v. 
Union Trust Co. of Indianapolis, 137 
N.E. 895, 897, 79 Ind.App. 277... (2) 
Plaintiff's failure to except to order 
of dismissal of complaint held not 
“technical defect’? which may be over- 
looked, under 1912 amendment to Code 
Civ. Proc. § 1317. Lichtbach v. Kel- 
bach, 186 N.Y.S. 126, 128. 


69. Shaw v. Union Trust Co. of 
Indianapolis, 137 N.E. 895, 897, 79 
Ind.App. 277. 


70. National Surety Co. v. Chalk- 
ley, (Tex.Civ.App.) 260 S.W. 216, 219. 

[a] Held technical defense.—In 
holding insurance company liable un- 
der burglary policy and its defense 
to the action purely a technical one, 
the court said: “We still think, with- 
out intending sarcasm or offense, that 
the defense that the safe was not 
broken into because the outer door 
was not broken, although several 


- locks were broken on inner doors, was 


a technical defense which the facts 
did not justify.” National Surety Co. 
yv. Chalkley, (Tex.) 260 S.W. 216, 219. 

71. See Education 19 C.J. p 1015 
text and note 80. 

72. U. S. v. Pennsylvania R. Co., 
283 F. 937, 939; People v. Maestry, 
152 N.Y.S. 767, 769, 167 App.Div. 266. 

73. Epps v. State, 1 N.E. 491, 501, 
102 Ind. 539, 557; People v. Bonier, 
72 N.E. 226, 179 N.Y. 315, 324, 103 Am. 
S.R. 880; Lichtbach v. Kelbach, 186 
N.Y.S. 126, 128; Martin v. Territory, 
78 P. 88, 14 Okl. 598, 600. 

74, Vanderbilt v. Eidman, 25 S.Ct. 
334, 196 U.S. 490, 495, 49 L.Ed. 563. 

75. Joseph Joseph & Bros. Co. v. 
Marva Realty Corp., 166 N.Y.S. 506, 
507. See Jones v. State, 137 P. 121, 
10 Okl.Cr. 216, 225 (‘‘purely technical 
objections’’). 

76. Englebretson v. Industrial Ac- 
cident Commission, 151 P. 421, 170 
Cal. 793, 797. See Reck v. Whittles- 
berger, 148 N.W. 247, 181 Mich. 463, 
469. 

[a] Held not such rule—(1) In 
construing Workmen’s Compensation 
Law § 75, providing that the commis- 
sion shall not “be bound by the techni- 


cal rules of evidence,” an award can- 
not be made on hearsay testimony; 
the court saying: ‘We cannot agree 
to the proposition that the rule 
against the admission of hearsay evi- 
dence as proof of a fact is a mere 
technical rule of evidence.” Engle- 
bretson y. Industrial Accident Com- 
mission, 151 P. 421, 422, 170 Cal. 
793, 797. (2) “It is founded on the 
experience, common knowledge, and 
conduct of mankind.’ Reck v, Whit- 
tlesberger, 148 N.W. 247, 181 Mich. 
463, 469 [quot Englebretson v. In- 
dustrial Accident Commission, 151 P. 
421, 170 Cal. 793, 798]. See also Evi- 
dence §§ 166-185. 


77. See Marine Insurance § 421. 
78. See Trespass. 
79. See Negligence § 151 (duty of 


eare towards). See also Trespass. 
80. Thompson v. First Nat. Bank 
of Harrodsburg, (Ky.) 9 S.W.(2d) 123, 
128. See also Trusts. 
81. _ Title Guarantee & Trust Co. v. 
Ward, 164 F. 459, 467. 


82. See Estoppel §§ 16, 20-24 (by 
the record), §§ 25-109 (by deed). 
8S. See also ‘Technical ante}! 


Technically post. 

84. See Jones v. State, 137 P. 121, 
10 Okl. Cr. 216, 225: (‘‘We have fre- 
quently been asked, ‘What is a tech- 
nicality?’ Many different answers 
can be given to this question’). 

85. Webster New Int. D. 

86. Stevens v. Mutual Protection 
Fire Ins. Co., (N.H.) 149 A. 498, 505. 

[a] “Legitimate defense’ con- 
trasted.—Stevens v. Mutual Protec- 
tion Fire Ins. Co., (N.H.) 149 A. 498, 
504. 

87. National Surety Co. v. Chalk- 
ley, (Tex.Civ.App.) 260 S.W. 216, 218. 

[a] Meaning not offensive.—(1) 
Where complaint was made against 
statement by appellate court that “ap- 
pellant should not be permitted to 
evade its liability by a technicality,” 
the court, in overruling motion for 
rehearing, said: “We fail to see the 
sarcasm in the statement [quoted]. 
Aha This court finds nothing in 
the definition of technicality in 
standard dictionaries that should 
cause feeling or resentment upon the 
part of counsel when the word is used 
to describe a defense made by a client. 
Webster gives no offensive meaning to 
the word.” National Surety Co. v. 
Chalkley, (Tex.Civ.App.) 260 S.W. 216, 
218. (2) “No reflection was intend- 
ed upon counsel who have the right 
to use technicalities to aid their 
clients, but such use will not preclude 
courts from commenting on the eva- 
sion of liability through a technicality 
on the part of the client.’ National 
Surety Co. v. Chalkley, supra. 

88s. Jones v. State, 137 P. 121, 122, 
NOs OkLOr.- 216; (22525 (OK Rev, «0. 
[1910] § 6005, governing reversals and 
new trials by appellate courts). 

g9. See Jones v. State, supra. 

90. National Surety Co. v. Chalk- 
ley, (Tex.Civ.App.) 260 S.W. 216, 218. 

91. Hintz v. Wagner, 140 N.W. 729, 
25 N.D. 110, 128. 

what 


[a] Erroneous view of 


TELEGRAM.? 


» . . substantial mehts.”°* 
TECHNICALLY.®® 
Phrases: “Technically a trespass,’®? “technically 

guilty,”®* “technically pure,”’®® and “technically vest- 


In a technical manner.?® 


phrase means.—‘‘We have seen much, 
of late, in magazine and newspaper 
articles criticizing the courts for ren- 
dering decisions on technicalities (as 
they term it), but they as- 
sume that a decision based on any 
proposition except the guilt or in- 
nocence of a party, or the finding for 
the plaintiff or defendant, is one ren- 
dered upon a technicality. Herein 
they err.” Hintz v. Wagner, 140 N.W. 
G95 250 N.De 110, 128. 

92. Jones. v. State, 137 P. 121, 10 
Okl.Cr. 216, 224 [quot George v. U. S., 


Che 1052, 100 P. 46, 1 Okl.Cr. 307, 
[a] “Reversed on technicalities.” 


—Hintz v. Wagner, 140 N.W. 729, 25 
N:D. 120; 127. 

93. Englebretson v. Industrial Ac- 
cident Commission, 151 P. 471, 170 Cal. 
793, 798; Reck v. Whittlesberger, 148 
N.W. 247, 181 Mich. 463, 469. 

[a] “The rule against hearsay evi- 
dence is more than a mere artificial 
technicality of law. It is founded on 
experience, common knowledge, and 
conduct of mankind.” Reck v. Whit- 
tlesberger, 148 N.W. 247, 181 Mich. 
463, 469 [quot Englebretson v. Indus- 
trial Accident Commission, 151 P. 421, 
£70 Cal. 7935 7981. 

94. George v. U. S., 97 P. 1052, 100 
P. 46, 1 Okl.Cr. 307, 320. See Jones 
Negrnce 137 Pe. 121510) OkKiCr. 24165 


95. See Technical ante; Technical- 
ity ante. 

96. Webster Unabr. D. 

97. LeDuc v. Detroit Edison Co., 
235 N.W. 832, 8338, 254 Mich. 86; 


O’Leary v. Michigan State Telephone 
Co., 109 N.W. 434, 436, 146 Mich. 243. 
See also Trespass. 

98. People v. Select Pictures Cor- 
poration, 199 N.Y.S. 218. 

[a] General plea of guilty equiva- 
lent.—In a prosecution in a magis- 
trate’s court in New York City for 
violating an ordinance, a plea of 
“technically guilty” is equivalent to 
general plea of guilty. People v. 
Sorekt Pictures Corporation, 199 N.Y. 

99. See Pure 51 C.J. p 100 text and 
note 83. 

1. Title Guarantee & Trust Co. v. 
Ward, 164 F. 459, 467 [cit Vanderbilt 
v. Hidman, 25 S.Ct. 334, 196 U.S. 490, 
495, 49 L.Ed. 563 (where phrase is 
“technically vested interest’’) ]. 

[a] What constitutes.— Under 
Federal Estate Tax Law a servient es- 
tate, which is given to a donee by 
will, not absolutely, with absolute 
power of disposition, but subject to 
be defeated by his death before at- 
taining a certain age, held a “techni- 
cally vested estate.” Title Guarantee 
& Trust Co. v. Ward, 164 F. 459, 467 
[cit Vanderbilt v. Eidman, 25 S.Ct. 
334, 196 U.S. 490, 49 L.Ed. 563]. 

[b] “Vested estates” distinguished. 
—Title Guarantee & Trust Co. v. 
Ward, 164 F. 459, 467 [cit Vanderbilt 
vy. Hidman, 25 S.Ct. 334, 196 U.S. 490, 
49 L.Ed. 563]. 

‘ 2. See Telegraphs and Telephones 
§ 3. 
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